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The  FEDERAL  REGISTER  is  published  daily,  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
Washington,  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  3ie  official  edition. 
The  Federal  Register  provides  a  uniform  system  for  making 
'  available  to  the  public^regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  thev  are  published,  unless  .the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http.7/ 
www.archives.gov/federal     register/. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 
The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  IS  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 
The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  bv  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59,  Number  1  (January  2,  1994)  forward. 
GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  graphics  omitted),  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics) 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properlv 
downloaded.  r     r      , 

On  the  World  Wide  Web,  connect  to  the  Federal  Register  at  http7 
/www.access.gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.acceSs.Bpo.gov,  or  by  dialing  (202)  512-1661  with  a 
computer  and  modem.  When  using  Telnet  or  modem,  type  swais, 
then  log  in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess@Bpo.Qov;  bv  fax  at  •- 
(202)  512-1262:  or  call  (202)  512-1530  or  1-888^293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $699,  or  $764  for  a  tombined  Federal  Register.  Federal 
RMister  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  midrofiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $264.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $10.00  for  each  issue,  or 
$10.00  for  each  group  ofpages  as  actually  bound;  or  $2.00  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handline.  Remit  check  ar  money  order,  made  oayable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA,  MasterCard  or  Discover.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsbureh  PA 
15250-7954.  B  >    ^ 

There  are  no  restrictions  on  the  republication  of  material  appearinc 
ifl  the  Federal  Register.  " 
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Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 
See  Farm  Service  Agency 
See  Forest  Service 

Alcohol,  Tobacco,  Firearms,  and  Explosives  Bureau 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  33181-33183 

Animal  and  Plant  Health  Inspection  Service 

PROPOSED  RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Cattle  from  Mexico;  importation  into  U.S.  prohibited  due 
to  tuberculosis,  33028-33030 

Antitrust  Division  I 

NOTICES 

National  cooperative  research  notifications: 
Salutation  Consortium,  Inc.,  33183 

Census  Bureau 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  33094-33095 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  33149-33150 

Children  and  Families  Administration 

NOTICES 

Grants  emd  cooperative  agreements;  availability,  etc.:  , 
Family  Support  Demonstration  Projects,  33150-33161 

Coast  Guard 

RULES 

Ports  and  waterways  safetyr- 

Columbia  River,  Vancouver,,  WA;  safety  zone,  32996    ' 
Delaware  River,  Salem  Coimty,  NJ;  security  zone,  32996- 

32998 
Siuslaw  and  Willamette  Rivers,  OR;  safety  zones,  32998- 
33000 

Commerce  Department 

See  Census  Bureau  »  ' 

See  International  Trade  Administration 

Consumer  Product  Safety  Commission 

NOTICES 

Settlement  agreements: 
TGH  International  Trading,  Inc.,  33105-33108 

Court  Services  and  Offender  Supervision  Agency  for  the 
District  of  Columbia 

RULES 

Freedom  of  Information  Act,  Privacy  Act,  et  al.; 
implementation,  32985-32996 

Defense  Department 

See  Navy  Department 
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RULES 

Acquisition  regulations: 
Transportation  of  supplies  by  sea;  commercial  items, 
33026-33027 
Federal  Acquisition  Regulation  (FAR): 

Cost-reimbursement  contracts  for  services;  prompt 
payment 
Correction,  33231 
PROPOSED  RULES 
Acquisition  regulations: 

Follow-on  production  contracts  for  products  developed 
piu°suant  to  prototype  projects,  33057-33058 
Federal  Acquisition  Regiilation  (FAR): 
Deferred  compensation  and  postretirement  benefits  other 

than  pensions,  33325-33327 
Unsolicited  proposals,  33329-33330  ' 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Innovation  and  improvement — 
Parental  Information  and  Resource  Centers  Program, 
33331-33333 
Safe  and  drug-free  schools — 
Life  Skills  for  State  and  Local  Prisoners  Program, 
33108-33111  .  , 

Vocational  and  adult  education — 
CoDMnunity  Technology  Centers  Program,  33317-33323 

Employee  Beneftts  Security  Administration 

NOTICES 

Employee  benefit  plans;  class  exemptions: 

Acquisition  and  sale  of  REIT  shares  by  individual 

accotmt  plans  sponsored  by  trust  REITS,  33185- 

33194 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance:  ... 

Apone's  T-Shirt  Cache,  33198 

Bike  Athletic  Co.,  33198-33199 

Black  &  Decker,  North  American  Power  Tools.  33199 

Fisher-Rosemount  Svstems,  inc.,  33199 

H&L  Tool  Co.,  33199-33200 

Harriet  &  Henderson  Yams,  Inc.,  33200 

Hess-Armaclad,  Inc.,  33200 

Honeywell  Airframe  Systems,  33200 

Jabil  Circuit,  Inc.,  33200 

Keykert  USA  Inc.,  33201 

McKittrick  &  Assoc,  Inc.,  et  al.,  33201-33202 

MeadWestvaco,  33202 

Oregon  Screw  Machine  Products,  Inc.,  33202 

P.C.  Cutting  &  Apparel,  33202-33203 

Sterling  Diagnostics  Imaging,  Inc.,  33203 

Viceroy  Gold  Corp.  et  al.,  33203 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 

Georgia-Pacific  Corp.  et  al.,  33194-33196 

Radisys  Corp.  et  al.,  33196-33198 
Committees;  establishment,  renewal,  termination,  etc.: 

Native  American  Employment  and  Training  Council, 
33203-33204 
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NAFTA  transitional  adjustment  assistance: 
Jabil  Circuit,  Inc.,  33204  '  > 

Energy  Department         .      « 

See  Energy  Information  Administration 

See  Federal  Energy  Regulatory  Commission 

See  Western  Area  Power  Administration  •    , 

RULES 
j^ctive  uraniiun  and  thorivun  processing  sites; 

reimburseipent  for  costs  of  remedial  action;  technical 
and  administrative  amendments,  32955-32958 

NOTICES 

Environmental  statements;  notice  of  intent: 
Western  Greenbrier  Co-Production  Demonstration  Project, 
WV;  facility  for  co-production  of  electricity,  steam, 
and  structural  brick,  33111-33113 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  33113-33114 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

California,  33005-33020 

Georgia,  33014-33018  .  ,    , 

.Maryland,  33000-33002 

Pennsylvania,  33012-33014 

Tennessee,  33008-33010 

West  Virginia,  33002-33012 

PROPOSED  RULES 

Air  programs:  « 

Stratospheric  ozone  protection —  -^ 

Ozone-depleting  substance;  substitutes  list,  33283- 
— .  33316 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  33042 
Maryland,  33041 
Pennsylvania,  33043 
Tennessee,  33042 
Wesi  Virginia,  33041-33043 
NOTICES  ' 

Meetings; 
Hazardous  waste  management  in  research  and/or 

academic  laboratories;  stakeholders,  33121-33123 
Science  Advisory  Board,  33123-33124 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Great  Lakes  Container  Corp.  Site,  MO,  33124-33125 
Superfund  program: 
Prospective  purchaser  agreements — 
Des  Moines  TCE  Site,  lA,  33124 
Toxic  and  hazardous  substances  control: 

l,2Jethylene  dichloride  testing;  enforceable  consent 
pgreement,  33125-33129 
lical  substances  release  and  detection  in 
environmental  media;  substantial  risk  reporting; 
policy  clarification  and  guidance,  33129-33140 
Water  pollution  control: 
Great  Lakes  System;  water  quality  guidance — 
Bioaccumulative  chemicals  of  concern;  Pennsylvania 
mixing  zones- prohibition;  submissions  approval, 
33141-33142 

Executive  Office  of  the  President 

See  Presidential  Documents 


Farm.Service  Agency  V  ,, 

NOTICES 
.  Agency  information  collection  activities;  proposals,'; 
submissions,  and  approvals,  33090-33091 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Boeing,  32968-32971  * 

Eurocopter  France,  32967-32968  •  " 

Class  E  airspace;  correction,  33231 
PROPOSED  RULES 
Airworthiiiess  directives:  ,         '. 

New  Piper  Aircraft,  Inc.,  33030-33032  ' 
NOTICES 
Meetings: 

Aviation  Rulemaking  Advisory  Committee,  3322fr-33221 

Federal  Communications  Commission     > 

RULES 

Radio  services,  special: 
Amateur  service — 

5250-5400  kHz  band,  secondary  access;  2400-2402  MHz 
band,  upgrade  to  primary  status,  33020-33026 

PROPOSED  RULES 

Frequency  allocations  and  radio  treaty  matters: 

76-81  GHz  frequency  and  frequency  bands  dbove  95  GHz 
reallocation;  domestic  and  international  consistency 
realignment,  33043-33057 
NOTICES 

Common  carrier  services: 
Telecommunications  relay  services — 
State  certifitation  and  renewal  applications,  33142- 
33143  *  , 

Federal  Energy  Regulatory  Commission    -  * 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Ohio  Power  Co.  etal:,  33114^33115  '     , 

Environmental  statements;  .availability,  etc.: 
Orion  Power  New  .York  GP  II,  Inc.,  33115 
Environmental  statements;  notice  df  intent:  '.      .> 

Eastern  Shore  Natural  Gas  Co.,  33115-33117  "  .;■ 

Hydroelectric  applications,  33117-33118     .- (.      ^ 
Reports  and  gmdance  dociunents;  availability,  etc.: 
Electric  Quarterly  Reports;  public  utility  fijing  . 

requirements  and  software  "demonstrations,  33118-  V 
33119  •  ..         -  .  -     .       .  . 

.■^  *•     ,    •    ■    '  ■ 
Federal  Highly  Administration     .  ^ 

NOTICES  \ 

Environmental  Statements;  notice  of  intent: 

Montgomery  and  Prince  George's  Coimties,  MD,  33221 

* 

Federal  Reserve  System 

NOTICES  * 

Banks  and  bank  holding  companies:  > 

Change  in  bank  control,  33143  '  ' 

Formations,  acquisitions,  and  mergers,  33143-33144 

Fish  and  Wildlife  Service 

PROPOSED  RULES  ^ 

Endangered  and  threatened  species:  . 

Critical  habitat  designations — 
Braun's  rock-cress,  33058-33089 
Cumberland  elktoe,  etc.;  mussels  in  Tennessee  and 
Cumberland  River  Basins,  33233-33282 
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NOTICES 

Endangered  and  threatened  species  and  meirine  mammal 
..  permit  applications,  33179-33180 

,/  •  privirohmental  statements;  availability,  etc.: 
.  -■^  Ipcidental  take  permits — 

Denver  (City  and  Coimty),  ydO;  Preble's  meadow 
jumping  mouse,  33186- 

Food  and  Drug  Administration 

.      RULES 

Human  drugs:  ,  ^ 

Opthalmic  products  (OTC);  final  monograph;  technical 
amendment,  32981-32983 
;,  Total  parenteral  nutrition;  aluminum  in  large  and  small 

volume  parenterals;  labeling  requirements;  effective 
date  delay,  32979-32981        • 
Mediqal  devices:  ^ 

General  and  plastic  surgery  devices — 
Surgical  suture  devices;  special  control  designation, 
32983-32985 
NOTICES 
Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  33161-33162 
Meetings: 
Arthritis  Advisory  Committee,  33162 
Drug  nianufacturing  inspections;  public  workshops, 

.     33162-33163    ♦ 
Harmonisation  International  Conference — 
Brussels,  Belgium,  and  Osaka,  Japan;  preparation  for 
international  meetings  and  conference,  33163- 

,     •;  .  33164    . 

Reports  and  guidance  documents;  availability,  etc.: 
Drug  products  containing  ensulizole,  hypromellose, 
meradimate,  octinoxate,  and  octisalate;  labeling 
enforcement  policy,  33164-33165 

Medical  devices— 

Siu^ical  sutxu^s;  Class  n  special  controls,  33165-33166 

Pediatric  Expertise  for  Advisory  Panels,  33166 

* 

Forest  Service     ^  . 

NOTICES 

Agency  infonnation  collection  activities;  proposals,   ■ 

submissions,  and  approvals,  33091-33092  >  ' 

Environmental  statements;  notice  of  intent: 

Colville  National  Fbrest,  WA,  33092-33093 
Meetings: 
National  Urban  and  Commimity  Forestry  Advisory 
>:    :>  Council,  33093  . 

^Resource  Advisory  Committees — 
Flathead  County,  33093 
Southwest  Idal^,  33093 
Willamette  Provincial  Advisory  Committee,  33093-33094 

* 

General  Services  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Cost-reimbursement  contracts  for  services;  prompt 

payment 
,    Correction,  33231     ,  ^ 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Deferred  compensation  and  postretirement  benefits  other 

than  pensions,  33325-33327 
Unsolicited  proposals,  33329-333^30 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  33144 


Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

See  Public  Health  Service 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 
Grants  and  cooperative  agreements;  availability,  etc.: 

Medical  Reserve  Corps  demonstration  project  programs. 
33144-33149 
Meetings: 

Physical  Fitness  and  Sports,  President's  Council,  33149 

Health  Resources  and  Services  Administration 

NOTICES  » 

Grants  and  cooperative  agreements;^vailability,  etc.: 

Comprehensive  Geriatrics  Education  Program;  correction, 

33167 
Medicare  Rural  Hospital  Flexibility  Program,  33167- 
^     33168 

Homeland  Security  Department  •         ■ 

See  Coast  Guard 

'  Housing  and  Urt>an  Development  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  33176-33178 
Environmental  statements;  notice  of  intent: 

Yonkers,  NY;  affordable  housing  project,  33178-33179 
Organization,  functions,  and  authority  delegations: 

Assistant  Chief  Financial  Officer  for  Budget,  33179 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Biu-eau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service  ' 

NOTICES 

Meetings: 

*    Taxpayer  Advocacy  Panels,  33226 

International  Trade  Administration 

NOTICES 

Antidumping:  ""  ^ 

Brake  rotors  from — 

China,  33095-33098  ' 

Freshwater  crawfish  tail  meat  from — 

Chiila,  33098-33099  -^ 

Honey  from — 

China,  33099-33103 
fron  construction  castings  from — 

China,  33103-33104 
Steel  concrete  reinforcing  bars  from — 

Korea,  33105 

International  Trade  Commission 

RULES 

Practice  and  procedure: 

General  application  rules,  safeguard  investigations,  and 
antidvunping  and  coimtervailing  duty  investigations 
and  reviews;  technical  corrections,  etc.,  32971-32979 

Justice  Department 

See  Alcohol,  Tobacco,  Firearms,  and  Explosives  Bureau 
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See  Antitrust  Division 

Labor  Department 

See  Employee  Benefits  Security  Administration 

See  Employment  and  Training  Administration 

See  Mine  iSafety  and  Health  Administration 

NOTICES 

Agency  infonnation  collection  activities;  proposals, 

submissions,  and  approvals,  33183-33184 
Committees;  establishment,  renewal,  termination,  etc.: 
__     Labor  Research  Advisory  Council,  33184-33185 

Land  Management  Bureau 

NOTICES 

Public  land  orders: 
Arizona,  33180-33181 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions:  « 

Canyon  Fuel  Co.,  LLC,  et  al.,  33204-33205 

National  Aeronautics  and  Space  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Cost-reimbursement  contracts  for  services;  prompt 
payment 
Correction,  33231 
PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Deferred  compensation  and  postretirement  benefits  other 
than  pensions,  33325-33327 

Unsolicited  proposals,  33329-33330 
NOTICES 

Inventions,  Government-owned;  availability  for  licensing, 
33205-33207 

National  Archives  and  Records  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  33207 

National  Credit  Union  Administration 

RULES  , 

Credit  unions: 
Investment  and  deposit  activities  and  Regulatory 
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DEPARTMENT  OF  ENERGY 

10  CFR  Part  765 
RIN1901-AA88 

Reimbursement  for  Costs  of  Remedial 
Action  at  Active  Uranium  and  Thorium 
Processing  Sites 

AGENCY:  Office  of  Environmental 
Management,  Department  of  Energy. 
ACTION:  Final  rule;  Technical  and 
administrative  amendments. 

summary:  The  Department  of  Energy     ' 
(DOE)  adopts  several  technical  and 
administrative  amendments  to  its 
procedural  regulations  governing  the 
reimbursement  of  remedial  action  costs, 
at  active  uranium  and  thorium 
processing  sites.  Since  it  was  enacted  in 
1992,  the  original  legislation  authorizing 
thff  program  has  been  amended  four 
times  to  increase  the  amounts 
authorized  for  reimbursement  and  to 
make  technical  changes.  Today's 
regulatory  amendments  reflect  the 
legislative  amendments  and  make  other 
technical  corrections  that  have  been 
identified  since  the  original  rule  was 
issued.  None.of  the  amendments  raise 
substantive  issues  or  represent  changes 
in  policy. 

DATES:  This  rule  will  be  effective  July  3, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  E.  Mathes,  Office  of 
Enviroimiental  Management,  EM-30, 
U.S.  Department  of  Energy, 
Germantown,  Maryland  20874-1290. 
Telephone:  (301)  903-7222.  Internet: 
david.mathes@em .  doe.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Discussion 

The  Secretary  of  Energy  has  approved 
today's  technical  and  administrative 
regulatory  amendments  in  order  to 
conform  10  CFR  part  765  to  legislative 
amendments  to  Title  X  of  the  Energy 


Policy  Act  of  1992  (sections  1001-1004 
of  Pub.  L.  102-486)  and  the  need  to 
make  other  corrections  to  the  original 
rule.published  on  May  23, 1994  (59  FR 
26714).  Congress  has  amended  the 
original  legislation  foiu-  times  since  it 
wa§  enacted  on  October  24, 1992.  In 
1996,  Public  Law  104-259  amended 
Title  X  to  increase  the  authorized 
reimbursement  amounts  for  uranium 
and  thorium  licensees  from  $270 
million  and  $40  million  to  $350  million 
and  $65  million,  respectively,  for  an' 
aggregate  authorized  reimbursement 
amount  of  $415  million;  and  to  increase 
-the  maximum  amount  that  may  be 
reimbursed  to  uranium  licensees  per  dry 
short  ton  of  Federal-related  byproduct 
material  from  $5.50  to  $6.25.  In  1998, 
Public  Law  105-388  further  amended 
Title  X  to  increase  the  authorized 
reimbursement  amount  for  the  thorium 
licensee  from  $65  million  to  $140 
million,  for  an  aggregate  authorized 
reimbursement  amount  to  uranium  and 
thorium  licensees  of  $490  million.  In 
2000,  Public  Law  106-317  amended 
Title  X  to  change  the  date  for 
determining  the  availability  of  excess 
funds  for  reimbursement  to  uranium 
licensees  from  July  31,  2005,  to 
December  31,  2008;  to  change  the  date 
after  which  work  must  be  completed  in 
accordance  with  an  approved  plan  for 
subsequent  remedial  action  to  be 
eligible  for  reimbursement  from 
December  31,  2002,  to  December  31. 
2007;  and  to  eliminate  the  requirement 
for  the  Department  to  place  certain 
reimbursement  funds  in  escrow.  In 
2002.  Public  Law  107-222  amended 
Title  X  to  increase  the  authorized 
reimbursement  amount  for  the  thorium 
licensee  from  $140  million  to  $365 
million,  for  an  aggregate  authorized 
reimbursement  amount  to  uranium  and 
thorium  licensees  of  $715  million. 

Part  765  is  amended  in  several  places 
to  reflect  these  statutory  provisions. 
Other  technical  corrections  to  the 
original  rule  are  discussed  in  the 
following  paragraphs. 

Section  765.21(e)  is  revised  to  provide 
a  licensee  with  an  additional 
opportunity  to  provide  reasonable 
documentation,  as'specified  in  §  765.20, 
for  claims  or  portions  of  claims  that 
DOE  has  denied,  during  the  claim  year. 
The  revised  rule  now  gives  a  licensee  45 
days  after  DOE  issues  a  written  decision 
to  deny  the  claim,  in  which  to  provide 
the  documentation  for  DOE 


reconsideratioiAof  the  claim.  If  a 
licensee  choos^  not  to  submit  the 
documentation,  the  licensee  still  has  the 
right  to  file  a  formal  appeal  to  the  DOE's 
claim  denial  in  accordance  With 
§  765.22.  If  a  licensee  chooses  to  submit 
the  documentation.  DOE  will  consider 
whether  the  documentation  results  in 
the  DOE's  reversal  of  its  initial  decision 
to  deny  the  claim  and  will  inform  the 
licensee  of  the  DOE's  subsequent 
decision.  A  licensee  may  also  appeal 
that  decision  in  accordance  with 
§  765.22.  By  providing  this  additional 
opportunity  to  a  licensee,  DOE  believes 
that  both  DOE  and  the  licensee  may 
save  time  and  money  by^minihiizing  the 
number  of  appeals. 

Section  765.23  is  amended  to  indicate 
the  new  address  for  obtaining  copies  of 
the  DOE  status  report  on  the 
reimbursement  ptogram. 

Section  765.S0(b)  presents  the 
procedure  for  submitting  a  plan  for 
subsequejit  remedial  action.  The 
original  rule  indicated  that  licensees 
may  submit  this  plan  any  time  after 
January  1,  2000,  but  no  later  than 
December  31,  2001.  Because  Congress 
changed  the  date  after  which  work  must 
be  completed  in  accordance  with  an 
approved  plan  fdr  subsequent  remedial 
action  to  be  eligible  for  reimbursement 
from  December  31,  2002,  to  December 
31,  2007,  this  final  tule  correspondingly 
changes  the  dates  for  submitting  a  plan 
to  DOE  to  any  time  after  January  1 , 
2005,  but  no  later  than  December  31, 
2006. 

Section  765.30(d)  outlines  the  process 
for  resubmitting  a  revised  plan  for 
subsequent  remedial  action  if  the 
original  plan  is  rejected  by  DOE.  The 
original  rule  indicated  that  a  licensee 
may  continue  to  submit  revised  plans 
for  subsequent  remedial  action  imtil 
DOE  approves  a  plan,  or  September  30, 
2002,  whichever  occurs  first.  This  final 
rule  changes  the  Septenlber  30,  2002, 
deadline  to  September  30,  2007,  to 
correspond  with  the  new  statutory 
deadline  for  making  reimbursements  in 
accordance  with  a  subsequent  plan  for 
remedial  action. 

Section  765.30(e)  presents  the 
procedures  for  determining  the 
maximum  amounts  for  which  licensees 
may  be  eligible  for  reimbursement  for 
work  performed  as  described  in  their 
plans  for  subsequent  remedial  action 
submitted  to  and  approved  by  DOE.  The 
original  rule  indicated  that  a  licensee  is 
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eligible  for  the  lesser  of  two  amounts: 
(1)  The  total  cost  of  remedial  action 
'  multiplied  by  the  Federal 
reimbursement  ratio;  cf  (2)  $5.50,  as 
adjusted  for  inflation,  multiplied  by  the 
number  of  Federal-related  dry  short  tons 
of  byproduct  material.  As  drafted,  the 
original  rule  could  have  been  construed 
to  apply  the  per  dry  short  ton  limit  to 
both  uranium  and  thorium  licensees. 
Since  Title  X  (42  U.S.C. 
§  2296a(b)(2)(A))  Hmits  the  applicability 
of  the  per  dry  short  ton  limit  to  uranium 
licensees,  this  final  rule  amends 
§  765.30(e)(2)  to  clarify  that  the  per  dry 
short  ton  limit  only  applies  to  uranium 
licensees. 

In  accordance  with  §  765.30(b), 
because  licensees'  plans  for  subsequent 
remedial  action  are  now  due  no  later 
than  December  31,  2006,  this  final  rule 
amends  §  765.30(e)(2)  to  clarify  that  the 
potential  additional  reimbursement  for 
which  a  licensee  may  be  entitled  will  be 
adjusted  after  the  approval  of  claims  for 
work  performed  through  December  31, 
2007,  to  account  for  the  actual  approved 
costs  of  work  performed  through  2007. 
As  originally  prescribed,  §  765.31(a) 
outlined  the  procedures  for  designating 
specific  amounts  on  deposit  in  the 
Uranium  Enrichment  Decontamination 
and  Decommissioning  Fund  established 
at  the  United  States  Department  of  the 
Treasiuy  for  reimbursement  of  costs 
incurred  in  accordance  with  an 
approved  plan  for  subsequent  remedial 
action.  The  purpose  of  this  paragraph 
was  to  implement  the  original 
requirement  of  §  1001(b)(l)(B)(ii)  of  Pub. 
L.  102-486  that  funds  be  placed  in 
escrow  not  later  than  December  31, 
2002,  in  accordance  with  an  approved 
plan  for  subsequent  remedial  action. 
Because  Pub.  L.  106-317  amended  the 
original  legislation  by  striking  the 
requirement  to  place  funds  in  escrow, 
this  final  rule  removes  this  paragraph 
and  renumbers  the  subsequent 
paragraphs  in  this  section. 

n.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

Today's  regiilatory  action  has  been 
determined  not  to  be  "a  significant 
regulatory  action"  under  Executive 
Order  12866.  "Regulatory  Planning  and 
Review"  (58  FR  51735,  October  4,  1993). 
Accordingly,  this  action  was  not  subject 
to  review  under  that  Executive  Order  by 
the  Office  of  Information  and  Regulatory 
Affairs  of  the  Office  of  Management  and 
Budget  (OMB). 

B.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  prondulgation  of 
new  regulations,  section  3(a)  of 


Executive  Order  12988.  "Civil  Justice 
Reform,"  (61  FR  4729,  February  7.  1996) 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues' 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is  . 
unreasonable  to  meet  one  or  more  of 
them.  DOE  has  completed  the  required 
review  and  determined  that,  to  the 
extent  permitted  by  law.  this  final  rule 
meets  the  relevant  standards  of 
Executive  Order  12988. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  pi'eparation 
of  an  initial  regulatory  flexibility 
analysis  for  any  rule  that  by  law  must 
be  proposed  for  public  comment,  unless 
the  agency  certifies  that  the  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  There  is  no 
legal  requirement  to  propose  today's 
rule  for  public  comment,  and  therefore, 
the  Regulatory  Flexibility  Act  does  not 
apply  to  this  rulemaking  proceeding. 

D.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  collection  of  information  or 
recordkeeping  requirements  is  imposed 
by  this  final  rule.  Accordingly,  no 
clearance  by  OMB  is  required  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

E.  Review  Under  Executive  Order  13132 

Executive  Order  13132  (64  FR  432^5, 
August  4.  1999)  imposes  certain 
requirements  on  agencies  formulating 


and  implementing  policies  or 
regulations  that  preempt  State  law  or 
that  have  federalism  implications. 
Agencies  are  required  to  examine  the 
constitutional  and  statutory  authority 
supporting  any  action  that  would  limit 
the  policymaking  discretion  of  the 
States  and  carefully  assess  the  necessity 
for  such  actions.  DOE  has  examined 
today's  rule  and  has  determined  that  it 
does  not  preempt  State  law  and  does  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or' 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  No  further  action 
is  required  by  Executive  Order  13132. 

F.  Review  Under  the  National 
Environmental  Policy  Act  '    - 

Pursuant  to  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  parts  1500—1508).  DOE  has 
established  guidelines  for  compliance 
with  the  provisions  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321  et  seq.).  This  rule 
makes  technical  corrections  to 
procedures  for  the  reimbursement  of 
eligible  remedial  action  costs  inciured 
by  licensees  at  active  uranium  and 
thorium  processing  sites. 
Implementation  of  this  rule  will  not 
affect  the  legally  required  cleanup  of  the 
sites  or  result  in  any  other 
environmental  impacts.  The  Department 
has  therefore  determined  that  this  rule 
is  covered  under  the  Categorical 
Exclusion  found  at  paragraph  A6  of 
Appendix  A  to  subpart  D.  10  CFR  part 
1021,  which  applies  to  the 
establishment  of  procedural 
rulemakings  such  as  procedures  for  the 
review  and  approval  of  applications  for 
grants  and  cooperative  agreements. 
Accordingly,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

G.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4) 
requires  each  Federal  agency  to  assess    . 
the  effects  of  Federal  regulations  on 
States,  local,  and  tribal  governments  and 
the  private  sector.  DOE  has  determined 
that  today's  regulatory  action  does  not 
impose  a  Federal  mandate  on  State, 
local,  or  tribal  governments  or  on  the 
private  sector. 

H.  Congressional  Notification 

As  required  by  5  U.S.C.  801,  DOE  vvill 
report  to  Congress  promulgation  of  the 
rule  prior  to  its  effective  date.  The 
report  will  state  that  it  has  been 


determined  that  the  rule  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(3). 

List  of  Subiects  in  10  CFR  Part  765 

Radioactive  materials.  Reclamation,* 
Reporting  and  record  keeping 
requirements.  Uranium. 


Issued  in  Washington,  DC,  on  May  23, 
2003. 
Jessie  Hill  Roberson, 

Assistant  Secretary  for  Environmental 
Management. 

■  For  the  reasons  set  forth  in  the 
preamble,  part  765  of  chapter  HI  of  title 
10  of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below. 


Section 


765.2(c)  , 

765.2(e)  

765.2(f)  

765.2(g), 

765.2(i)  

765.1  t(b)  .... 
765.11(C)(1) 
765.11(c)(2) 
765.11(c)(3) 
765.12(a)  ... 

765.12(C)  ... 
763.23  

765.30(b)  ... 

765.30(b)(2) 
765.30(d)  ... 

765.32(a)  ... 
765.32(c)  ... 


Remove 


"December  31,  2002"  -... 

"$5.50"  

"$270  million" 

"$40  million" 

"$310  million"  

"December  31,  2002" 

"$5.50" 

"$270  million" 

"$40  million" 

a.  "$5.50"  ■. 

b.  "$270  million" 

'c.  "$40  million" .^ 

d.  "$310  million" 

"$5.50"  '...-. 

"Uranium  Mill  Tailings  Remedial  Action 
Project  Office,  2155  Louisiana  NE., 
Suite  10000,  Altxiquerque,  NM 
87110". 

a.  "December  31,  2002"  

b.  "January  1,  2000"  

c.  "December  ai,  2001"  

"December  31,  2002"  

a.  "Septemt)er  30,  2002"  .' 

b.  "December  31,  2002"  

"July  31,  2005" 

$5.50''  ■'■ 


PART  765— REIMBURSEMENT  FOR 
COSTS  OF  REMEDIAL  ACTION  AT 
ACTIVE  URANIUM  AND  THORIUM 
PROCESSING  SITES 

■  1.  The  authority  citation  for  part  765  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C:  2296a  et  seq. 

■  2.  In  the  table  below,  for  each  section 
indicated  in  the  left  column  remove  the 
language  indicated  in  the  middle  colunm 
and  add  in  its  place  the  language 
indicated  in  the  right  column. 

Add     , 


"December  31,  2007" 

"$6.25" 

"$350  million" 

"$365  million"  .  *  - . 

"$715  million" 

"December  31 ,  2007" 

"$6.25"  .  ,  . 

"$350  million"  *  «  -      .        .  '     . 

"$365  million" 

a.  "$6.25" 

b.  "$350  million" 
C.  "$365  million" 

d.  "$715  million"  . 

"$6.25"  ' 

"National  Nuciear  Security  Administration  Sen/ice  Center,  Office  of  Technical 
Sfervices,  Environmental  Programs  Department,  P.O.  Box  5400,  Albu- 
querque, NM  87185-5400" 

a.  "December  31 ,  2007"  ^  -  . 

b.  "January  1 ,  2005"  '  . 

c.  "December  31 ,  2006" 
"December  31 ,  2007" 

a.  "September  30,  2007" 

b.  "December  31 ,  200r' 
"December  31 ,  2008" 
"$6.25" 


■  3.  In  §765.3,  the  definitions  are 
amended  by  revising  the  introductory 
text  and  paragraph  (2)  of  Moxiinum 
reimbursement  amount  or  maximum 
feimbursement  ceiling  and  Plan  for 
subsequent  remedial  action  to  read  as 
follows: 

§765.3    Definitions. 

***** 

Maximum  reimbursement  amount  or 
maximum  reimbursement  ceiling  means 
the  smaller  of  the  following  two 
quantities: 

*        *        *        *        * 

(2)  $6.25,  as  adjusWdfor  inflation, 
multiplied  l)y  the  numbV  of  Federal- 
related  dry  short  tons  of  byproduct 
material. 

***'*•• 

Plan  for  subsequent  remedial  action 
means  a  plan  approved  by  the 
Department  which  includes  an 
estimated  total  cost  and  schedule  for 
remedial  action,  and  all  applicable 
requirements  of  remedial  action 


established  by  NRC  or  an  Agreement ' 
State  to  be  performed  after  December  31, 
2007,  at  an  active  uranium  or  thorium 
processing  site.. 

***** 

■  4.  In  §765.21,  paragraph  (e)  isrevised 
to  read  as  follows: 

§  765.21     Procedures  for  processing 
reimbursement  claims. 

***** 

(e)  A  wnritten  decision  regarding  the 
Department's  determination  to  approve, 
approve  in  part,  or  deny  a  claim  will  be 
provided  to  the  licensee  within  10  days 
of  completion  of  the  claim  review. 
Within  45  days  after  the  Department's 
issuance  of  a  written  decision  to  deny 
the  claim  due  to  inadequate 
documentation,  the  licensee  may 
request  the  Department  to  reconsider  its 
decision  if  the  licensee  provides 
reasonable  documentation  in 
accordance  with  §  765.20.  If  a  licensee 
chooses  not  to  submit  the 
documentation,  the  licensee  has  the 


right  to  file  a  formal  appeal  to  a  claim 
denial  in  accordance  with  §  765.22.  If  a 
licensee  chooses  to  submit  the 
documentation,  the  Department  will 
consider  whether  the  documentation 
results  in  the  Department's  reversal  of 
the  initial  decision  to  deny  the  claim 
and  will  inform  the  licensee  of  the 
Department's  subsequent  decision.  The 
licensee  may  appeal  that  decision  in 
accordance  with  §  765.22. 

*  *        *        *        * 

■  5.  In  §  765.30.  paragraph  (e)(2)  is 
revised  to  read  as  follows: 

§  765.30    Reimbursement  of  costs  incurred 
in  accordance  witti  a  plan  for  subsequent 
remedial  a^ion. 

*  *         *         *      ' « 

(e)*  *  * 

(D*  *  * 

(2)  For  the  uranium  site  licensees 
only.  $6.25.  as  adjusted  for  inflation, 
multiplied  by  the  number  of  Federal- 
related  dry  short  tons  of  byproduct 
material.  For  all  licensees,  the 
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Department  shall  subtract  firom  the 
maximum  reimbursement  amount  any 
reimbursement  already  approved  to  be 
paid  to  the  licensee.  The  resulting  sum 
shall  be  the  potential  additional 
reimbursement  to  which  the  licensee 
may  be  entitled.  This  resulting  sum  will 
be  adjusted  after  the  approval  of  claims 
for  work  performed  through  December 
31,  2007,  to  reflect'the  actual  approved 
costs  of  work  ppr^formed  through  that 
date.  ^-^....^X 

§76|i.31    [Amended] 

■  ^  Section  765.31  is  amended  by 
removing  paragraph  (a)  and 
redesignating  paragraphs  (b)  through  (d) 
as  paragraphs  (a)  through  (c). 

(FR  Doc.  03-13858  Filed  6-2-03;  8:45  ami 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

1 2  CFR  Parts  703  and  742 

Investment  and  Deposit  Activities  and 
Regulatory  Flexibility  Program 

agency:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Final  rule. 

summary:  NCUA  is  amending  its  rule 
regarding  the  investment  activities  of 
Federal  Credit  Unions  (FCUs).  The 
amendments  clarify  and  reformat  the 
rule  to  make  it  easier  to  read  and  locate 
information.  The  amendments  expand 
FCU  investment  authority  to  include 
purchasing  equity-linked  options  for 
certain  purposes  and  exempt  RegFlex 
eligible  FCUs  from  several  investment 
restrictions.  NCUA  is  also  amending  the 
R^latory  Flexibility  Program  to 
conform  to  the  revisions  to  the 
investment  rule. 

DATES:  The  final  rule  is  eff^ective  July  3, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Hunt,  Senior  Investment  Officer, 
Office  of  Strategic  Program  Support  and 
Planning  (OSPSP)  at  the  above  address 
or  telephone  (703)  518-6620;  Dan 
Gordon.  Senior  Investment  Officer, 
OSPSP  at  the  above  address  or 
telephone:  Kim  Iverson.  Program 
Officer,  Office  oiF  Examination  and 
Insurance,  at  the  above  address  or 
telephone  (703)  518-6360;  or  Frank 
Kressman.  Staff  Attorney,  Office  of 
General  Counsel,  at  the  above  address  or 
telephone  (703)  518-6540. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

NCUA  identified  part  703  of  its  rules 
as  in  need  of  revision.  To  that  end. 


NCUA  issued  an  advance  notice  of 
proposed  rulemaking  (ANPR)  on 
October  18,  2001.  66  FR  54168  (October 
26,  2001).  After  considering  the 
comments  to  the  ANPR  submitted  by  38 
commenters,  NCUA  issued  a  proposed 
rule  on  December  19,  2002.  67  FR  78996 
(December  27,  2002).  NCUA  received  14 
comment  letteib  regarding  the  proposed 
rule:  five  fitjm  FCUs,  one  ft-om  a  State 
credit  union,  five  from  financial  services 
entities,  and  three  fi-om  credit  union 
trade  organizations.  The  comments  were 
generally  supportive  of  the  proposal. 

B.  Summary  of  Comments 

i.  Broker-dealers  and  Safekeeping  of 
Investments 

Throughout  the  rulemaking  process, 
NCUA  has  expressed  concern  about  the 
purchase  of  some  brokered  certificates 
of  deposit  (CDs).  Deceptive  practices  or 
outright  fraud  on  the  part  of  some 
broker-dealers  and  safekeepers  have 
caused  losses  for  FCUs.  NCUA  does  not 
believe,  however,  that  more  stringent 
standards  on  broker-dealers  or 
safekeepers,  such  as  those  contemplated 
by  the  AnPR,  would  prevent  losses. 
NCUA  believes  continued  guidance  to 
FCUs  and  prudent  due  diligence  by 
FCUs  is  the  best  course  of  action. 
Therefore,  NCUA  is  not  making  any 
substantive  changes  to  broker-dealer 
and  safekeeping  requirements  in  this 
regard.  The  commenters  generally 
supported  this  position. 

The  proposed  rule  permits  the  use  of 
depository  institutions  whose  broker- 
dealer  activities  are  regulated  by  a  State 
regulatory  agency.  This  provides  FCUs 
with  greater  access  to  broker-dealers. 
NCUA  also  believes  additional  broker- 
dealer  competition  promotes  improved 
service,  better  execution,  and  reduced 
costs.  The  commenters  supported  this 
proposal.  The  Board  adopts  this 
proposed  revision  in  the  final  rule. 

Former  §  703.50(c)  exempts  CD 
finders  firom  the  broker-dealer 
requirements.  It  was  always  NCUA's 
intent  to  carry  this  exemption  forward 
in  proposed  §  703.8  as  indicated  in  the 
preamble  to  the  proposed  rule.  67  FR 
78996,  78996-97  (December  27,  2002). 
Specifically,  if  an  FCU  purchases  a  CD 
or  share  certificate  directly  from  a  bank, 
credit  union,  or  other  depository 
institution  that  issues  the  certificate,  the 
FCU  will  not  be  bound  by  the  broker- 
dealer  requirements.  This  exemption 
was  inadvertently  omitted  in  the 
regulatory  language  in  §  703.8  of  the 
proposed  rule  through  a  clerical  error. 
As  stated  in  the  proposal's  preamble. 
NCUA  indicated  it  was  making  no 
changes  to  the  broker-dealer  section  of 
the  rule  in  this  regard.  Thus,  the 


inclusion  of  this  exemption  in  the  final 
rule  will  not  change  the  requirements 
pertaining  to  the  use  of  broker-dealers. 

To  be  consistent  with  the  broker- 
dealer  requirements,  the  proposed  rule 
added  a  due  diligence  requirement  that 
calls  for  an  FCU  to  review  a  safekeeper's 
financial  condition,  in  addition  to  its 
registration  status,  and  retain  the 
dociunentation  used  to  approve  a 
safekeeper.  NCUA  believes  these 
requirements  represent  prudent, 
minimum  practices  that  FCUs  should 
follow  when  evaluating  a  safekeeper.  In 
addition,  the  proposed  rule  permitted 
State-regulated  trust  companies  to  be 
safekeepers  for  FCUs.  NCUA  recognizes 
these  firms  can  provide  a  sound 
alternative  for  FCUs. 

The  commenters  overwhelmingly 
concurred  with  this  aspect  of  the 
proposed  rule.  NCUA  adopts  this 
proposal  in  the  final  rule. 

2.  Expanded  Investment  Authorities 

The  Federal  Credit  Union  Act  (Act') 
enumerates  FCU  investment  powers.  12 
U.S.C.  1757(7).  (8),  and  (15).  NCUA  has 
adopted  regtdatory  prohibitions  against 
certain  investments  and  investment 
activities  permitted  by  the  Act  on  the 
basis  of  safety  and  soiuidness  concerns. 
In  revising  the  rule,  NCUA  has  explored 
ways  to  expand  FCU  investment 
powers.  Generally,  those  investments 
currently  prohibited  by  regulation 
exhibit  high  risks  or  are  unsuitable  for 
many  FCUs.  such  as  stripped  mortgage- 
backed  securities  or  variable  rate 
investments  tied  to  non-domestic 
interest  rates. 

As  one  means  of  expanding 
investment  powers,  the  proposed  rule 
.  permits  some  FCUs  to  purchase 
commercial  mortgage  related  securities 
(CMRS),  subject  to  certain  restrictions. 
Specifically,  the  proposed  rule  limits 
the  purchase  of  CMRS.  which  are  not 
otherwise  permitted  by  §  107(7)(E)  of 
the  Act.  12  U.S.C.  1757(7)(E).  to  RegFlex 
eligible  FCUs.  12  CFR  f^  742.  Further, 
a  RegFlex  eligible  FCU  may  purchase 
CMRS  if  the  CMRS:  (1)  Are  rated  in  one 
of  the  two  highest  rating  categories  by 
at  least  one  nationally-recognized 
statistical  rating  organization;  (2) 
otherwise  meet  the  definitions  of 
mortgage  related  security  as  defined  in 
15  U.S.C.  78c(a)(41)  and  CMRS  as 
defined  in  proposed  §  703.2;  and  (3) 
have  an  underlying  pool  of  loans 
containing  more  than  50  loans  with  no 
one  loan  representing  more  than  10 
percent  of  the  pool.  A  RegFlex  eligible 
FCU  is  limited  to  purchasing  CMRS  in 
an  aggregate  amount  of  up  to  50  percent 
of  its  net  worth.  Most  commenters 
supported  NCUA's  proposal  to  permit 
RegFlex  eligible  ^Us  to  purchase 


CMRS  with  certain  limitations.  NCUA 
adopts  this  proposal  as  final. 

A  few  commenters  suggested  NCUA 
should  adopt  additional  requirements  or 
restrictions  to  address  sound  risk 
management  practices  for  CMRS.  NCUA 
believes  no  changes  are  necessary  in 
this  regard,  but  reminds  FCUs  that 
former  §  703.30  already  requires  FCUs 
to  develop  investment  policies  that 
address  credit,  liquidity,  interest  rate, 
and  concentraUon  risks.  12  CFR  703.30. 
The  policy  must  edso  stipulate  the 
characteristics  of  any  investments'that 
are  suitable  for  the  FCU.  These 
requirements  carry  over  to  the  final  rule. 
Thus,  FCUs  that  purchase  CMRS  must 
develop  sound  risk  management 
policies  and  construct  limits  that 
represent  the  FCU  board's  risk 
tolerance. 

NCUA  also  proposed  to  permit  FCUs 
to  purchase  equity  options  for  the  sole 
purpose  of  offering  dividends  based  on 
the  performance  of  an  equity  index. 
This  proposal  evolved  from  the 
experience  gained  monitoring  an 
investment  pilot  program.  The  pilot 
program  enabled  NCUA  to  review  the 
demands  and  risks  associated  with  such 
a  program  before  developing  a 
regulation.  Commenters  agreed  that  the 
proposed  regulatory  language  was 
prudent  and  would  not  pose  any  undue 
burden  on  FCUs.  NC^A  adopts  the 
proposal. 

NCUA  has  determined  that  6ther 
currently  prohibited  investments  should 
remain  prohibited  due  to  the  complexity 
of  the  instruments  or  the  difficulty  in 
managing  their  associated  risks. 
However,  NCUA  encourages  FCUs  that 
believe  they  possess  the  skills  and 
resoiuces  to  manage  such  investments 
to  apply  for  a  pilot  program.  The 
commenters  generally  supported  this 
approach  to  expanding  investment 
powers.  NCUA  remains  committed  to 
publishing  standards  for  pilot  programs 
that  have  been  approved  to  facilitate 
future  applications.  These  guidelines 
will  be  available  on  the  NCUA  website 
or  by  contacting  the  appropriate  NCUA 
regional  office.  Additionally,  investment 
pilot  program  applicants  are  encoiu-aged 
to  submit  alternative  proposals  for 
NCUA's  consideration. 

3.  Discretionary  Control  of  Investments 
and  Investment  Advisers 

Former  §  703.40(c)(6)  authorizes  an 
FCU  to  delegate  to  an  outside  third 
party  discretionary  control  over  the 
piut:hase  and  sale  of  investments,  up  to 
100  percent  of  the  FCU's  net  capital  at 
the  time  of  delegation.  12  CFR 
703.40(c)(6).  RegFlex  eligible  FCUs  are 
exempt  from  this  cap.  12  CFR  742.4: 


NCUA  propose4  that  FCUs  conduct 
an  aimual  evaluation  of  the  amoiuit  of    - 
investments  under  discretionary 
control.  Fiuther,  the  proposal  required  • 
an  FCU  to  notify  its  board  of  directors 
and  the  appropriate  regional  director  if 
the  amount  under  discretionary  control 
exceeds  the  cap  at  the  time  of  the 
annual  ev^uation.  An  FCU  must 
develop  a  plan  to  bring  itself  into 
compliance  with  the  cap  within  a 
reasonable  period  of  time. 

Generally,  commenters  supported  this 
proposal,  aJthough  a  few  commenters 
suggested  that  NCUA  permit  all  FCUs  to 
exceed  the  cap.  not  just  RegFlex  eligible 
FCUs.  These  commenters  stated  that 
FCUs  not  meeting  RegFlex  eligibility    ^ 
may  benefit  most  from  having  an 
investment  professional  manage  an 
FCU's  investments.  NCUA  has 
determined  not  to  lift  the  cap  for  FCUs 
ineligible  for  RegFlex.  NCUA  notes  that- 
an  FCU  currently  not  meeting  RegFlex 
eligibility  requirements  may  petition  its 
regional  director  for  a  RegFlex 
designation.  The  Board  adopts  the 
proposed  revisions. 

Commenters  also  questioned  whether 
it  was  reasonable  for  an  FCU  board  to 
be  required  to  notifj'  the  appropriate 
regional  director  of  any  violation  of  the 
cap  within  five  business  days  of 
exceeding  the  cap.  NCUA  believes  this 
is  reasonable.  The  regulation  stipulates 
(hat  an  FCU  only  notify  its  regional 
director  within  five  business  days.  An 
FCU  is  no,t  required  to  submit  a  plan  to 
bring  it  into  compliance  within  this 
time  frame.  An  FCU  must  develop  a 
plan  within  a  reasonable  period  of  time 
after  notification.  A  reasonable  perickd  of 
time  will  be  decided  by  the  regional 
director  after  considering  an  FCU's 
circumstances,  including  the  materiality 
of  the  breach  and  the  risk  to  the  FCU's 
earnings  Jind  capital. 

In  response  to  a  commenter's 
question,  NCUA  clarifies  that  mutual     ; 
frmds  are  not  included  in  the 
calculation  of  funds  under  discretionary 
control. 

As  part  of  the  background  check  of  an 
investment  advisor,  the  proposed  rule 
required  that  an  FCU  analyze  the 
backgroiuid  of  the  firm  for  whom  an 
investment  adviser  works,  in  addition  to 
the  investment  adviser  and  his  or  her 
associated  personnel.  No  commenters 
objected  to  this  requirement.  This 
proposed  change  is  adopted  in  the  final 
rule.  Several  commenters  luged  NCUA 
to  clarify  the  meaning  of  "associated 
personnel"  as  it  is  used  in  proposed    , 
§§  703.5  and  703.8.  NCUA  notes  that  the 
proposed  rule  included  a  definition  for 
"associated  personnel",in  proposed 
§  703.2  and  it  is  adopted  in  the  final. 


4.  Borrowing  Repurchase  Transaction, 

Borrowing  repiut;hase  transactions, 
formerly  referred  to  as  reverse 
repurchase  transactions,  enable  an  FCU 
to  sell  securities  under  an  agreement  to 
repurchase  in  order  to  borrow  funds.  12 
CFR  703.100(j).  Section  703.100(j)(2) 
prohibits  an  FCU  from  piuT:hasing  an 
investment  with  the  proceeds  from  a 
reverse  repurchase  agreement  if  the 
purchased  investment  matures  after  the 
matiuity  of  the  reverse  repiut;hase 
agreement.  12  CFR  703.100(j)(2).  NCUA 
proposed  to  permit  RegFlex  eligible 
FCUs  to  purchase  securities  with 
matiuities  exceeding  the  maturity  of  the 
borrowing  repiut;hase  transaction  in  an 
amoimt  not  to  exceed  the  FCU's  net 
worth. 

Most  of  the  commenters  supported 
the  proposal.  Three  commenters 
objected  to  the  proposed  rule  because 
they  believed  there  should  be  no 
restrictions  on  the  matm-ity  of  any 
investment  piut;hased  by  any  FCU. 
These  commenters  indicated  there  are 
no  similar  restrictions  applicable  to 
other  types  of  borrowing.  NCUA 
believes  the  limitation  is  prudent  and 
does  not  xmduly  impede  any  FCUs 
ability  to  manage  its  balance  sheet  and, 
therefore,  adopts  the  proposed  revision 
in  the  final  rule. 

5.  Investment  Repurchase  Transaction 

The  proposed  rule  changed  the  term 
"repurchase  transactions"  to 
"investment  repurchase  transactions" 
and  revised  the  requirements  for 
investment  repiu^chase  transactions  to 
be  consistent  vdth  those  of  seciu-ities 
lending  transactions.  Other  than  these 
revisions,  the  proposal  did  not  make 
any  substantive  amendments  in  this 
regard.  No  commenter  objected.  NCUA 
adopts  the  proposed  revisions. 

6.  Securities  Lending  Transaction      .    . 
Former  §  703. lOO(k)  addresses        ' 

secxmties  lending  transactions  and 
requires  an  FCU  to  take  a  perfected  first 
priority  security  interest  in  all  collateral 
the  FCU  receives.  12  CFR  703.100(k). 
Proposed  §  703.13  removes  the  word 
"perfected",  but  still  requires  a  first 
priority  seciuity  interest  through 
possession  or  control  of  the  collateral.  In 
addition,  the  proposed  rule  clarifies  that 
an  FCU's  agent  may  act  in  its  place  in 
these  transactions.  No  commenter 
objected.  NCUA  adopts  the  proposed 
revisions  as  final. 

7.  Recordkeeping  and  Generally _ 
Accepted  Accounting  Principles 

The  Act  provides  that  the  accounting 
principles  applicable  to  reports  or 
statements  required  to  be  filed  with 
NCUA  by  insiued  credit  unions,  ejocept 
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those  with  total  assets  of  less  than  $10 
irillion,  must  be  uniform  and  consistent 
with  generally  accepted  accounting 
principles  (GAAP).  12  U.S.C. 
1782a(a)(6)(C).  NCUA  proposed -to 
revise  part  703  to  clarify  that  FCUs 
having  total  assets  of  $10  million  or 
more  must  comply  with  all  GAAP 
provisions  related  to  the  accounting 
principles  applicable  to  reports  or 
statements  required  to  be  filed  with 
NCUA,  not  just  selected  ones.  While  not 
mandatory  for  FCUs  with  total  assets  of 
less  than  $10  million,  NCUA  encourages 
them  also  to  comply  with  GAAP  or  to 
account  for  their  investments  consistent 
with  the  NCUA  Accounting  Manual  for 
Federal  Credit  Unions,  which  can  be 
found  on  the  NCUA  website.  No 
commenters  objected.  NCUA  adopts  this 
amendment. 

8.  Net  Worth  •» 

To  be  consistent  with  changes  in  the 
Act  and  NCUA's  rules,  isJCUA  proposed 
to  replace  the  term  "net  capital"  with 
"net  worth."  No  commenter  objected  to 

•  this  change.  NCUA  adopts  it  in  the  final 

.  rule. 

9.  Format 

The  proposal  changed  the  question 
and  answer  format  to  a  more  traditional 
format  to  make  the  rule  easier  to  read 
and  more  conducive  to  finding 
information  quickly.  Many  commenters 
supported  this  amendment  and  no 
commenters  objected  to  it.  NCUA 
adopts  it  in  the  final  rule. 

10.  State-Chartered  Credit  Unions  / 

One  commenter  noted  that  State-   ■ 
chartered  credit  unions  that  make 
investments  that  are  impermissible  for 
FCUs  mUist  reserve  for  those  non- 
conforming investments.  12  CFR  741.3. 
The  commenter  questioned  whether 
State-chartered  credit  unions  need  to 
reserve  for  non-conforming  investments 
that  are  permissible  for  RegFlex  eligible 
FCUs.  NCUA  believes  that,  if  a  State- 
chartered  credit  union  meets  all  the 
criteria  for  RegFlex  eligibility  as 
detailed  in  §  742.2,  then  it  is  not 
required  to  reserve  for  non-conforming 
investments  that  are  permissible  for 
RegFlex  eligible  FCUs.  12  CFR  742.2.  If 
at  any  time  a  State-chartered  credit 
union  fails  to  meet  the  RegFlex 
eligibility  criteria,  then  it  must  reserve 
for  any  non-conforming  investments  it 
owns. 

Another  commenter  urged  NCUA  to 
revise  proposed  §  703.1,  tiie  purpose 
and  scope  section,  to  clarify  that  State- 
chartered  credit  unions,  in  addition  to 
complying  with  the  reserve  requirement 
for  non-conforming  investments  in 
§  741.3,  must  also  comply  with  the 


requirements  of  part  703  concerning 
transacting  business  with  corporate 
credit  unions,  as  provided  in  §  741.219. 
12  CFR  741.219.  NCUA  believes  it  will 
be  helpful  to  include  this  reference  in 
the  purpose  and  scope  section  and  is 
including  it  in  the  final  rule  as  a 
technical  correction. 

1 1 .  Other  Technical  Corrections 

Proposed  §  703.16(a)  incorrectly 
references  §  703.14(h).  The  correct  and 
intended  reference,  reflected  in  the  final 
rule,  is  to  §  703.14(g). 

Proposed  §  703.3(g)  stated  that  only 
"those  individuals  with  investment 
authority  may  be  voting  members  of  an 
investment-related  committee." 
(Emphasis  added.)  The  former  version 
of  the  rule  requires  that  only  "officials 
and  employees  of  the  Federal  credit 
union  may  be  voting  members  of  an 
investment-related  committee." 
(Emphasis  added.)  This  was  an 
unintended  change  in  language.  NCUA 
received  no  comment  on  this  but  wishes 
to  clarify  that  the  prior  language  in  part 
703  remains  unchanged  as  intended  by 
the  proposal. 


Regulatory  Procedu^ 

Regulatory  Flexibility  Act'  > " 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  a  proposed  rule  may  have  on  a 
substantial  number  of  small  credit 
unions  (those  under  $1  million  in 
assets).  This  rule  clarifies  the 
investment  authority  granted  to  FCUs 
and  conforms  the  Regulatory  Flexibility 
Program  to  the  investment  rule.  The 
final  amendments  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  credit 
unions  and,  therefore,  a  regulatory 
flexibility  analysis  is  not  required. 

Paperwork  Reduction  Act 

The  ciurent  Office  of  Management 
and  Budget  control  number  assigned  to 
part  703  is  3133-0133.  NCUA  has 
determined  that  the  final  rule  would  not 
increase  paperwork  requirements  under 
the  Paperwork  Reduction  Act  of  1995 
and  regulations  of  the  Office  of 
Management  and  Budget. 

Executive  Order  13132 

Executive  Order  13132  encourages 
independent  regulatory  agencies  to 
consider  the  impact  of  their  actions  on 
State  and  local  interests.  In  adherence  to 
fimdamental  federalism  principles, 
NCUA,  an  independent  regulatory 
agency  as  defined  in  44  U.S.C.  3502(5), 
voluntarily  complies  with  the  executive 
order.  The  final  rule  would  noj  have 
substantial  direct  effects  on  the  States. 


on  the  connection  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  NCUA  has 
determined  that  this  final  rule  does  not 
constitute  a  policy  that  has  federalism 
implications  for  purposes  of  the 
^executive  order. 

The  Treasury  and  General  Government 
Appropriations  Act,  1999—AssessmeQt 
of  Federal  Regulations  and  Policies  on 
Families 

NCUA  has  determined  that  this  final 
rule  would  not  affect  family  well-being 
within  the  meaning  of  section  654  of  the 
Treasury  and  General  Government 
Appropriations  Act,  1999,  Pub.  L.  105- 
277.  112  Stat.  2681  (1998). 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Act  of  1996  (Pub.  L.  104- 
121)  provides  generally  for 
congressional  review  of  agency  rules.  A 
reporting  requirement  is  triggered  in 
instances  where  NCUA  issues  a  final 
nde  as  defined  by  Section  551  of  the 
Administrative  Procedure  Act.  5  U.S.C. 
551.  The  Office  of  Management  and 
Budget  has  determined  that  this  rule  is  . 
not  a  major  rule  foj  purposes  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996. 

List  of  Subiects 

12  CFR  part  703 

Credit  unions.  Investments. 

12  CFR  part  742 

Credit  unions,  Reporting  and 
recordkeeping  requirements. 

By  the  National  Credit  Union 
Administration  Board  on  May  22,  2003. 
Becky  Baker, 
Secretary  of  the  Board. 

■  Accordingly,  NCUA  amends  12  CFR 
parts  703  and  742  as  follows: 

PART  703— ORGANIZATION  AND 
OPERATIONS  OF  FEDERAL  CREDIT 

UNIONS 

-^ 

■  1.  The  authority  citation  for  part  703 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1757(7).  1757(8). 
1757(15}.. 

■  2.  Revise  part  703  to  read  as  follows: 

PART  703— INVESTMENT  AND 
DEPOSIT  ACTIVITIES 

703.1  Purpose  and  scope. 

703.2  Definitions. 

703.3  Investment  policies. 


703.4  Recordkeeping  and  documentation 
requirements. 

703.5  Discretionary  control  over 
investments  and  investment  advisers. 

703.6  Credit  analysis. 

703.7  Notice  of  non-compliant  investments. 

703.8  Broker-dealers. 

703.9  Safekeeping  of  investments. 

703.10  Monitoring  non-security 
investments. 

703.11  Valuing  securities. 

703.12  Monitoring  securities. 

703.13  Permissible  investment  activities. 

703.14  Permissible  investments. 

703.15  Prohibited  investment  activiUes. , 

703.16  Prohibited  investments. 

703.17  Conflicts  of  interest. 

703.18  Grandfathered  investments. 

703.19  Investment  pilot  program. 

§703.1     Purpose  and  scope. 

(a)  This  part  interprets  several  of  the 
provisions  of  Sections  107(7),  107(8), 
and  107(15)  of  the  Federal  Credit  Union 
Act  (Act).  12  U.S.C.  1757(7).  1757(8). 
1757(15),  which  list  those  securities, 
deposits,  and  other  obligations  in  which 
a  Federal  credit  imion  may  invest.  Part 
703  identifies  certain  investments  and 
deposit  activities  permissible  under  the 
Act  and  prescribes  regulations 

•  governing  those  investments  and 
deposit  activities  on  the  basis  of  safety 
and  soundness  concerns.  Additionally, 
part  703  identifies  and  prohibits  certain 
investments  and  deposit  activities. 
Investments  and  deposit  activities  that 
are  permissible  imder  the  Act  and  not 
prohibited  or  otherwise  regulated  by 
part  703  remain  permissible  for  Federal 
credit  unions. 

(b)  This  part  does  not  apply  to: 

(1)  Investment  in  loans  to  members 
and  related  activities,  which  is  governed 
by  §§  701.21,  701.22,  701.23,  and  part 
723  of  this  chapter; 

(2)  The  purchase  of  real  estate-seciued 
loans  pursuant  to  Section  107(15)(A)  of 
the  Act,  which  is  governed  by  §  701.23 
of  this  chapter; 

(3)  Investment  in  credit  union  service 
organizations,  which  is  governed  by  part 
712  of  this  chapter; 

(4)  Investment  in  fixed  assets,  which 
is  governed  by  §  701.36  of  this  chapter; 

(5)  Investment  by  corporate  credit 
unions,  which  is  governed  by  part  704 
of  this  chapter;  or 

(6)  Investment  activity  by  State- 
chartered  credit  unions,  except  as 
provided  in  §  741.3(a)(3)  and  §  741.219 
of  this  chapter. 

§703.2    Definitions. 

The  following  definitions  apply  to  this 
part: 

Adjusted  trading  means  selling  an 
investment  to  a  coimterparty  at  a  price 
above  its  current  fair  value  and 
simultaneously  purchasing  or 
committing  to  purchase  from  the 


counterparty  another  investment  at  a 
price  above  its  current  feiir  value. 

Associated  personnel  means  a  person 
engaged  in  the  investment  banking  or 
securities  business  who  is  directly  or 
indirectly  controlled  by  a  National 
Association  of  Securities  Dealers 
(NASD)  member,  whether  or  not  this 
person  is  rejgistered  or  exempt  firom 
registration  with  NASD.  Associated 
personnel  includes  every  sole 
proprietor,  partner,  officer,  director,  or 
branch  manager  of  any  NASD  member. 

Banker's  acceptance  means  a  time 
draft  that  is  drawn  on  and  accepted  by 
a  bank  and  that  represents  an 
irrevocable  obligation  of  the  bank. 

Bank  note  means  a  direct, 
iwconditional.  and  \uiseciu«d  general 
obligation  of  a  bank  that  ranks  equally 
with  all  other  senior  unsecured 
indebtedness  of  the  bank,  except  deposit 
liabilities  and  other  obligations  that  are 
subject  to  any  priorities  or  preferences. 

Borrowing  repurchase  transaction 
means  a  transaction  in  which  the 
Federal  credit  union  agrees  to  sell  a 
security  to  a  counterparty  and  to 
repurchase  the  same  or  an  identical 
security  from  that  counterparty  at  a 
specified  future  date  and  at  a  specified 
price. 

Call  means  an  option  that  gives  the 
holder  the  right  to  buy  the  underlying 
security  at  a  specified  price  during  a 
fixed  time  period. 

Collective  investment  fund  means  a 
fund  maintained  by  a  national  bank 
imder  12  CFR  part  9  (Comptroller  of  the 
Ciurency's  regulations). 

Commercial  mortgage  related  security 
means  a  mortgage  related  security^  as 
defined  below,  except  that  it  is 
collateralized  entirely  by  commercial 
real  estate,  such  as  a  warehouse  or  office 
building,  or  a  multi-family  dwelling 
consisting  of  more  than  four  units. 

Counterparty  means  the  party  on  the 
other  side  of  the  transaction. 

Custodial  agreement  means  a  contract 
in  which  one  party  agrees  to  exercise 
ordinary  care  in  protecting  the  secxuities 
held  in  safekeeping  for  others. 

Delivery  versus  payment  means 
payment  for  an  investment  must  occur 
simultaneously  with  its  delivery. 

Deposit  note  means  an  obligation  of  a 
bank  that  is  similar  to  a  certificate  of 
deposit  but  is  rated. 

Derivatives  means  financial     "' 
instruments  or  other  contracts  whose 
value  is  based  on  the  performance  of  an 
underlying  financial  asset,  index  or 
other  investment  that  have  the  three 
following  chcuacteristics: 

(1)  It  iias  one  or  more  imderlyings  and 
one  or  more  notional  amounts  or 
payment  provisions  or  both  that 
determine  the  amoimt  of  the  settlement 


or  settlements,  and,  in  some  cases, 
whether  or  not  a  settlement  is  required;    . 

(2)  It  requires  no  initial  net 
investment  or  an  initial  net  investment 
that  is  less  than  would  be  required  fo{ 
lother  types  of  contracts  that  would  be 
expected  to  have  a  similar  response  to 
changes  in  market  factors;  and 

(3)  Its  terms  require  or  permit  net 
settlement,.it  can  readily  be  settled  net 
by  means  outside  the  contract,  or  it 
provides  for  delivery  of  an  asset  that 
puts  the  recipient  in  a  position  pot 
substantially  different  from  net 
settlement.  /■  . 

Embedded  option  means  a 
characteristic  of  an  investment  that 
gives  the  issuer  or  holder  the  right  to 
alter  the  level  and  timing  of  the  cash 
flows  of  the  investment.  Embedded 
options  include  call  and  put  provisions 
and  interest  rate  caps -and  floors.  Since 
a  prepayment  option  In  a  mortgage  is  a 
type  of  call  provision,  a  mortgage- 
backed  security  composed  of  mortgages 
that  may  be  prepaid  is  an  example  of  an 
investment  with  an  embedded  option. 

Eurodollar  deposit  means  a  U.S. 
dollar-denominated  deposit  in  a  foreign 
branch  of  la  United  States  depository 
institution. 

European  financial  options  contract 
means  an  option  that  can  be  exercised 
only  on  its  expiration  date. 

Fair  value  means  the  amoimt  at  which 
an  instnunent  could  be  exchanged  in  a 
ciurent,  arms-length  transaction 
between  willing  parties,  as  opposed  to 
a  forced  or  liquidation  sale. 

Financial  options  contract  means  an 
agreement  to  make  or  take  delivery  of  a 
standardized  financial  instrument  upon 
demand  by  the  holder  of  the  contract  as 
specified  in  the  agreement. 

Immediate  family  member  means  a 
spouse  or  other  family  member  living  in 
the  same  household. 

Industry-recognized  information 
provider  means  an  organization  that  • 
obtains  compensation  by  providing 
information  to  investors  and  receives  no 
compensation  for  the  purchase  or  sale  of 
investments. 

Investment  means  any  security, 
obligation,  account,  deposit,  or  other 
item  authorized  for  purchase  by  a 
Federal  credit  union  under  Sections 
107(7),  107(8),  or  107(15)  of  the  Act,  or 
this  part,  other  thanloaiis  to  members. 

Investment  repurchase  transaction 
means  a  transaction  in  which  an 
investor  agrees  to  purchase  a  security 
from  a  counterparty  and  to  resell  the 
same  or  an  identical  security  to  that 
counterparty  at  a  specified  future  date 
and  at  a  specified  price. 

Maturity  means  the  date  the  laSt 
principal  amount  of  a  security  is 
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scheduled  to  come  due  and  does  not 
mean  the  call  date  or  the  weighted 
average  life  of  a  security. 

Mortgage  related  security  means  a 
security  as  defined  in  Section  3(a}(41)  of 
the  Securities  Exchange  Act  of  1934  (15 
U.S.C.  78c(a)(41)).  e.g..  a  privately- 
issued  security  backed  by  first  lien 
mortgages  secured  by  real  estate  upon 
which  is  located  a  dwelling,  mixed 
residential  and  commercial  structure, 
residential  manufactured  home,  or 
commercial  structure,  that  is  rated  in 
one  of  the  two  highest  rating  categories 
by  at  least  one  nationally-recognized 
statistical  rating  organization. 

Mortgage  servicing  rights  means  a 
contractual  obligation  to  perform 
mortgage  servicing  and  the  right  to 
receive  compensation  for  performing 
those  services.  Mortgage  servicing  is  the 
administration  of  a  mortgage  loan, 
including  collecting  monthly  payments 
and  fees,  providing  recordkeeping  and 
escrow  functions,  and.  if  necessary 
'curing  defaults  and  foreclosing. 

Negotiable  instrument  means  an 
instrument  that  may  be  freely 
transferred  from  the  purchaser  to 
another  person  or  entity  by  delivery,  or 
endorsement  and  delivery,  with  full 
legal  title  becoming  vested  in  the 
fransferee. 

Net  worth  means  the  retained 
earnings  balance-of  the  credit  union  at 
quarter  end  as  determined  under 
generally  accepted  accounting 
principles  and  as  further  defined  in 
§702.2(0  of  this  chapter. 

Official  means  any  member  of  a 
Federal  credit  union's  board  of 
directors,  credit  conunittee.  supervisory 
committee,  or  investment-related 
conunittee. 

Ordinary  care  means  the  degree  pf 
care,  which  an  ordinarily  prudent  and 
competent  person  engaged  in  the  same 
line  of  business  or  endeavor  should 
exercise  under  similar  circumstances. 

Pair-off  trahsaction  means  an 
investment  purchase  transaction  that  is 
closed  or  sold  on.  or  before  the 
settlement  date.  In  a  pair-off,  an  investor 
commits  to  purchase  an  investment,  but 
then  pairs-off  the  purchase  with  a  sale 
of  the  same  investment  before  or  on  the 
settlement  date. 

Put  means  a  financial  option^  contract 
that  entitles  the  holder  to  sell,  entirely 
at  the  holder's  option,  a  specified 
quantity  of  a  security  at  a  specified  price 
at  any  time  until  the  stated  expiration 
date  of  the  contract. 

Registered  investment  company 
means  an  investment  company  that  is 
registered  with  the  Securities  and 
Exchange  Commission  under  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a).  Examples  of  registered 


investment  companies  are  mutual  funds 
and  unit  investment  trusts. 

Regular  way  settlement  means 
delivery  of  a  security  from  a  seller  to  a  ■ 
buyer  within  the  time  frame  that  the 
securitie|£  industry  has  established  for 
immediate  delivery  of  that  type  of 
security.  For  example,  regular  way 
settlement  of  a  Treasury  security 
includes  settlement  on  the  trade  date 
(cash),  the  business  day  following  the 
trade  date  (regular  way),  and  the  second 
business  day  following  the  trade  date 
(skip  day). 

Residual  interest  means  the  remainder 
cash  flows  from  collateralized  mortgage 
obligations/real  estate- mortgage 
investment  conduits  (CMOs/REMICs). 
or  other  n)ortgage-backed  security 
transaction,  after  payments  due 
bondholders  and  trust  administrative 
expenses  have  been  satisfied. 

Securities  lending  means  lending  a 
security  to  a  counterparty,  either 
directly  or  through  an  agent,  and 
accepting  collateral  in  return. 

Security  means  a  share,  participation, 
or  other  interest  in  property  or  in  an 
enterprise  of  the  issuer  or  an  obligation 
of  the  issuer  that: 

(1)  Either  is  represented  by  an 
instrument  issued  in  bearer  or  registered 
form  or.  if  not  represented  by  an 
instrument,  is  registered  in  books 
maintained  to  record  transfers  by  or  on    ■ 
behalf  of  the  issuer; 

(2)  Is  of  a  type  commonly  dealt  in  on 
securities  exchanges  or  markets  or, 
when  represented  by  an  instrument,  is 
commonly  recognized  in  any  area  in 
which  it  is  issued  or  dealt  in  as  a, 
medium  for  investment;  and 

(3)  Either  is  one  of  a  class  or  series  or 
by  its  terms  is  divisible  into  a  class  or 
series  of  shares,  participations,  interests, 
or  obligations. 

Senior  management  employee  means 
a  Federal  credit  union's  chief  executive 
officer  (typically  thisindividual  holds 
the  title  of  President  or  Treasurer/ 
Manager),  an  assistant  chief  executive 
officer,  and  the  chief  financial  officer. 

Small  business  related  security  means 
a  security  as  defined  in  Section  3(a)(53) 
of  the  Securities  Exchange  Act  of  1934 
(15  U.S.C.  78c(a)(53).  e.g..  a  security  that 
is  rated  in  1  of  the  4  highest  rating    . 
categories  by  at  least  one  nationally 
recognized  statistical  rating 
organization,  and  represents  an  interest 
in  one  or  more  promissory  notes  or  > 
leases  of  personal  property  evidencing 
the  obligation  of  a  small  business 
concern  and  originated  by  an  insured 
depository  institution,  insured  credit 
union,  insurance  company,  or  similar 
institution  which  is  supervised  and 
examined  by  a  Federal  or  State 
authority,  or  a  finance  company  or 


leasing  company.  This  definition  does 
not  include  Small  Business 
Administration  securities  permissible 
under  §107(7)  of  the  Act. 

Weighted  average  lije  means  the 
weighted-average  time  to  the  return  of  a 
dollar  of  principal,  calculated  by 
multiplying  each  portion  of  principal 
received  by  the  time  at  which  it  is 
expected  to  be  received  (based  on  a 
reasonable  and  supportable  estimate  of 
that  time)  and  then  summing  and     ^ 
dividing  by  the  total  amount  of 
principal. 

When-issued  trading  of  securities 
means  the  buying  and  selling  of 
securities  rin  the  period  between  the 
announcement  of  an  offering  and  the 
issuance  and  payment  date  of  the 
securities. 

Yankee  dollar  deposit  means  a 
deposit  in  a  United  States  branch  of  a 
foreign  bank  licensed  to  do  business  in 
the  State  in  which  it  is  located,  or  a 
deposit  in  a  State-chartered,  foreign 
controlled  bank. 

Zero  coupon  investment  means  an 
investment  that  makes  no  periodic 
interest  payments  but  instead  is  sold  at 
a  discount  from  its  face  value.  The 
holder  of  a  zero  coupon  investment 
realizes  the  rate  of  return  through  the 
gradual  appreciation  of  the  investment, 
which  is  redeemed  at  face  value  on  a 
specified  maturity  date. 

§  703.3    Investment  policies. 

A  Federal  credit  union's  board  of     ' 
directors  must  establish  written 
investment  policies  consistent  with  the 
Act,  this  part,  and  other  applicable  laws 
and  regulations  and  must  review  the 
policy  at  least  annually.  These  policies 
may  be  part  of  a  broader,  asset-liability 
management  policy.  Written  investment 
policies  must  address  the  following: 

(a)  The  piuposes  and  objectives  of  the 
Federal  credit  union's  investment 
activities; 

(b)  The  characteristics  of  the 
investments  the  Federal  credit  union 
may  make  including  the  issuer, 
maturity,  index,  cap,  floor,  coupon  rate, 
coupon  formula,  call  provision,  average 
life,  and  interest  rate  risk; 

(c)  How  the  Federal  credit  union  will 
manage  interest  rate  risk; 

(d)  How  the  Federal  credit  union  will 
manage  liquidity  risk; 

(e)  How  the  Federal  credit  union  will 
manage  credit  risk  including 
specifically  listing  institutions,  issuers. 
and  coimterparties  that  may  be  used,  or 
criteria  for  their  selection,  and  limits  on 
the  amounts  that  may  be  invested  with 
each; 

(f)  How  the  Federal  credit  union  will 
manage  concentration  risk,  which  can 
result  from  dealing  with  a  single  or 
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related  issuers,  lack  of  geographic 
distribution,  holding  obligations  with 
similar  characteristics  like  maturities 
and  indexes,  holding  bonds  having  the 
same  trustee,  and  holding  securitized 
loans  having  the  same  originator, 
packager,  or  guarantor; 

(g)  Who  has  investment  authority  and 
the  extent  of  that  authority.  Those  with 
authority  must  be  qualified  by 
education  or  experience  to  assess  the 
risk  characteristics  of  investments  and 
investment  transactions.  Only  officials 
or  employees  of  the  Federal  credit  union 
may  be  voting  members  of  an 
investment-related  committee; 

(h)  The  broker-dealers  the  Federal 
credit  union  may  use; 

(i)  The  safekeepers  the  Federal  credit . 
union  may  use;  • 

(j)  How  the  Federal  credit  union  Will 
handle  an  investment  that,  after 
purchas^e,  is  outside  of  board'policy  or 
fails  a  requirement  of  this  part;  and 

(k)  How  the  Federal  credit  imion  will 
conduct  investment  trading  activities,  if 
applicable,  including  addressing: 

(1)  Who  has  purchase  and  sale 
authority; 

(2)  Limits  on  trading  account  size; 

(3)  Allocation  of  cash  flow  to  trading 
accounts; 

(4)  Stop  loss  or  sale  provisions; 

(5)  Dollar  size  limitations  of  specific 
types,  quantity  and  maturity  to  be 
purchased; 

(6)  Limits  on  the  length  of  time  an 
investment  may  be  inventoried  in  a 
trading  account;  and 

(7)  Internal  controls,  including 
segregation  of  duties. 

§  703.4    Recordkeeping  and  documentation 
requirements. 

(a)  Federal  credit  unions  with  assets 
of  $10,000,000  or  greater  must  comply 
with  all  generally  accepted  accounting 
principles  applicable  to  reports  or 
statements  required  to  be  filed  with 
NCUA.  Federal  credit  unions  with 
assets  less  than  $10,000,000  are 
encouraged  to  do  the  same,  but  are  not 
required  to  do  so.  Federal  credit  unions 
with  assets  less  than  $10,000,000  may 
choose  to  account  for  their  investments 
consistent  vdth  the  NCUA  Accounting 
Manual  For  Federal  Credit  Unions. 

(b)  A  Federal  credit  union  must 
maintain  documentation  for  each 
investment  transaction  for  as  long  a:s  it 
holds  the  investment  and  imtil  the 
documentation  has  been  audited  in 
accordance  with.§  701.12  of  this  chapter 
and  examined  by  NCUA.  The 
documentation  should  include,  where 
applicable,  bids  and  prices  at  purchase 
and  sale  and  for  periodic  updates, 
relevant  disclosure  documents  or  a 
description  of  the  security  from  an 


industry-recognized  information 
provider,  financial  data,  and  tests  and 
reports  required  by  the  Federal  credit 
union's  investment  policy  and  this  part. 

"(c)  A  Federal  credit  union  must 
maintain  documentadon  its  board  of 
directors  used  to  approve  a  broker- 
dealer  or  a  safekeeper  for  as  long  as  the 
broker-dealer  or  safekeeper  is  approved 
and  until  the  documentation  has  been 
audited  in  accordance  with  §  701.12  of 
this  chapter  and  examined  by  NCUA. 

(d)  A  Federal  credit  union  must 
obtain  an  individual  confirmation 
statement  from  each, broker-dealer  for 
each  investment  purchased  or  sold. 

§703.5    Discretionary  control  over 
investments  and  investment  advisers. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  Federal  credit  union 
must  retain  discretionary  control  over 
its  purchase  and  sale  of  investments.  A 
Federal  credit  union  has  not  delegated 
discretionary  control  to  an  investment 
adviser  when  the  Federal  credit  union 
reviews  all  recommendations  from 
investment  advisers  and  is  required  to 
authorize  a  recommended  purchase  or 
sale  transaction  before  its  execution. 

(b)(1)  A  Federal  credit  union  may 
delegateniiscretionary  Control  over  the 
purchase  and  sale  of  investments  to  a 
person  other  than  a  Federal  credit  union 
official  or  employee: 

(i)  Provided  the  person  is  an 
investment  adviser  registered, with  the 
Securities  and  Exchange  Commission 
under  the  Investment  Advisers  Act  of 
1940  (15  U.S.C.  80b);  and 

(ii)  In  an  amount  up  to  100  percent  of 
its  net  worth  in  the  aggregate  at  the  time 
of  delegation. 

(2)  At  least  annually.the  Federal 
credit  union  must  adjust  the  amount  of 
funds  held  under  discretionary  control 
to  comply  with  the  100  percent  of  net 
worth  cap.  The  Federal  credit  union's 
board  of  directors  must  receive  notice  as 
soon  as  possible,  but  no  later  than  the 
next  regularly  scheduled  board  meeting, 
of  the  amount  exceeding  the  net  worth 
cap  and  notify  in  writing  the 
appropriate  regional  director  within  5 
days  after  the  board  meeting.  The  credit 
union  must  develop  a  plan  to  comply 
with  the  cap  within  a  reasonable  period 
of  time. 

(3)  Before  transacting  business  with 
an  investment  adviser,  a  Federal  credit 
union  must  analyze  his  or  her 
background  and  information  available 
from  State  or  Federal  securities 
regulators,  including  any  enforcement 
actions  against  the  adviser,  associated 
persormel.  and  the  firm  for  which  the 
adviser  works. 

(c)  A  Federal  credit  union  may  not 
compensate  an  investment  adviser  with 


discretionary  control  over  the  purchase 
and  sale  of  investments  on  a  per 
transaction  basis  or  based  on  capital 
gains,  tapital  appreciation,  net  income, 
performance  relative  to  an  index,  or  any 
other  incentive  basis. 

(d)  A  Federal  credit  union  must 
obtain  a  report  from  its  in^stment 
adviser  at  least  monthly  that.details  the 
investments  under  the  advisers  control 
and  their  perfontiance. 

§703.6    CredK  analysis. 

A  Federal  credit  union  must  conduct 
and  document  a  credit  analysis  on  an 
investment  and  the  issuing  entity  before 
purchasing  it.  except  for  investments 
issued  or  fully  guaranteed  as  to 
principal  and  interest  by  the  U.S. 
government  or  its  agencies,  enterprises, 
or  corporations  or  fully  insured 
(including  accumulated  interest)  by  the 
National  Credit  Union  Administration 
or  the  Federal  Deposit  Insurance 
Corporation.  A  Federal  credit  union 
must  update  this  analysis  at  least 
annually  for  as  long  as  it  holds  the 
investment. 

§703.7    Notice  of  non-compliant 
investments. 

A  Federal  credit  union's  board  of 
directors  must  receive  notice  as  soon  as 
possible,  but  no  later  than  the  next 
regularly  scheduled  board  meeting,  of 
any  investment  that  either  is  outside  of 
board  policy  after  purchase  or  has  failed 
a  requirement  of  this  part.  The  board  of 
directors  must  document  its  action 
regarding  the  investment  in  the  minutes 
of  the  board  meeting,  including  a 
detailed  explanation  of  any  decision  not 
to  sell  it.  The  Federal  credit  union  must 
notify  in  writing  the  appropriate 
regional  director  of  an  investment  that 
has  failed  a  requirement  of  this  part 
within  5  days  after  the  board  meeting. 

§703.8    Broker-dealers. 

^    (a)  A  Federal  credit  union  may 
purchase  and  sell  investments  through  a 
broker-dealer  as  long  as  the  broker- 
dealer  is  registered  as  a  broker-dealer 
with  the  Securities  and  Exchange 
Commission  under  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78a  et 
seq.)  or  is  a  depository  institution  whose 
broker-dealer  activities  are  regulated  by 
a  Federal  or  State  regulatory  agency. 

(b)  Before  purchasing  an  investment 
through  a  broker-dealer,  a  Federal  credit 
union  must  analyze  and  annually 
update  the  following: 

(1)  The  background  of  any  sales 
representative  with  whom  the  Federal 
credit  union  is  doing  business; 

(2)  Information  available  from  State  or 
Federal  seciuities  regulators  and 
securities  industry  self-regulatory 
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organizations,  such  as  the  National 
Association  of  Securities  Dealers  and 
the  North  American  Securities 
Administrators  Association,  about  any 
enforcement  actions  against  the  broker- 
dealer,  its  afliliates,  or  associated 
personnel;  and 

(3)  If  the  broker-dealer  is  acting  as  the 
Federal  credit  union's  counterparty,  the 
ability  of  the  broker-dealer  and  its 
subsidiaries  or  affiliates  to  fulfill 
commitments,  as  evidenced  by  capital 
strength,  liquidity,  and  operating 
results.  The  Federal  credit  union  should 
consider  current  financial  data,  annual 
reports-,  reports  of  nationally-recognized 
statistical  rating  agencies,  relevant 
disclosure  documents,  and  other 
sources  of  financial  information. 

(c)  The  requirements  of  paragraph  (a) 
of  this  section  do  not  apply  when  the 
Federal  credit  union  purchases  a 
certificate  of  deposit  or  share  certificate 
directly  from  a  bank,  credit  union,  or 
other  depository  institution. 

§  703.9    Safekeeping  of  Investmento. 

(a)  A  Federal  credit  union's  purchased 
investments  and  repurchase  collateral 
must  be  in  the  Federal  credit  imion's 
possession,  recorded  as  owned  by  the 
Federal  credit  imion  through  the 
Federal  Reserve  Book-Entry  System,  or 
held  by  a  board-approved  safekeeper 
under  a  written  custodial  agreement  that 
requires  the  safekeeper  to  exercise,  at 
least,  ordinary  care. 

(b)  Any  safekeeper  used  by  a  Federal 
credit  union  must  be  regulated  and 
supervised  by  either  the  Secxuities  and 
Exchange  Commission,  a  Federal  or 
State  depository  Institution  regulatory 
agency,  or  a  State  trust  company 
regulatory  agency. 

.     (c)  A  Federal  credit  union  must  obtain 
and  reconcile  monthly  a  statement  of 
purchased  investments  and  repurchase 
collateral  held  in  safekeeping. 

(d)  Annually,  the  Federal  credit  union 
must  analyze  the  ability  of  the 
safekeeper  to  fulfill  its  custodial 
responsibilitiet,  as  evidenced  by  capital 
strength,  liquidity,  and  operating 
results.  The  Federal  credit  union  should 
consider  current  financial  data,  annual 
reports,  reports  of  nationally-recognized 
statistical  rating  agencies,  relevant 
disclosiue  documents,  and  other 
sources  of  financial  information. 

§703.10    Monitoring  non-security 
investments. 

'  (a)  At  least  quarterly,  a  Federal  credit 
union  must  prepare  a  written  report 
listing  all  of  its  shares  and  deposits  in 
banks,  credit  unions,  and  other 
depository  institutions,  that  have  one  or 
more  of  the  following  featiu'es: 
(1)  Embedded  options; 


(2)  Remaining  maturities  greater  than 
3  years;  or 

(3)  Coupon  formulas  that  are  related 
to  more  than  one  index  or  are  inversely 
related  to,  or  multiples  of,  an  index. 

(b)  The  requirement  of  paragraph  (a) 
of  this  section  does  not  apply  to  shares 
and  deposits  that  are  securities. 

(c)  If  a  Federal  credit  union  does  not 
have  an  investment-related  committee, 
then  each  member  of  its  board  of 
directors  must  receive  a  copy  of  the 
report  described  in  paragraph  (a)  of  this 
section.  If  a  Federal  credit  union  has  an 
investment-related  committee,  then 
each  member  of  the  committee  must 
receive  a  copy  of  the  report,  and  each 
member  of  the  board  must  receive  a 
summary  of  the  information  in  the 
report. 

1703.11    Valuing  securities.  < 

(a)  Before  purchasing  or  selling  a 
seciuity.  a  Federal  credit  union  must 
obtain  either  price  quotations  on  the 
security  from  at  least  two  broker-dealers 
or  a  price  quotation  on  the  sfecurity  from 
an  industry-recognized  information 
provider.  This  requirement  to  obtain 
price  quotations  does  not  apply  to  new 
issues  purchased  at  par  or  at  original 
issue  discoimt. 

(b)  At  least  monthly,  a  Federal  credit 
union  must  determine  the  fair  value  of 
each  security  it  holds.  It  may  determine 
fair  value  by  obtaining  a  price  quotation 
on  the  security  from  an  industiy- 
recognized  information  provider,  a 
broker-dealer,  or  a  safekeeper. 

(c)  At  least  annually,  the  Federal 
credit  union's  supervisory  committee  or 
its  external  auditor  must  independently 
assess  the  reliability  of  monthly  price 
quotations  received  from  a  broker-dealer 
or  safekeeper.  The  Federal  credit' 
union's  supervisory  committee  or 
external  auditor  must  follow  generally 
accepted  auditing  standards,  which- 
require  either  re-computation  or 
reference  to  nOeuket  quotations. 

(d)  If  a  Federal  credit  union  is  unable 
to  obtain  a  price  quotation  required  by 
this  section  for  a  particular  security, 
then  it  may  obtain  a  quotation  for  a 
security  with  substantially  similar 
characteristics. 

i  703.12    Monitoring  securities. 

(a)  At  least  monthly,  a  Federal  credit 
union  must  prepare  a  written  report 
setting  forth,  for  each  security  held,  the 
fair  value  and  dollar  change  since- the 
prior  month-end,  with  summary 
information  for  the  entire  portfolio. 

(b)  At  least  quarterly,  a  Federal  credit 
union  must  prepare  a  vmtten  report 
setting  forth  the  sum  of  the  fair  values 
of  all  fixed  and  variable  rate  seciuities 


held  that  have  one  or  more  of  the 
following  featiues: 

(1)  Embedded  options; 

(2)  Remaining  matiirities  greater  than 
3  years;  or 

(3)  Coupon  formulas  that  are  related 
to  more  than  one  index  or  are  inversely 
related  to.  or  multiples  of.  an  index. 

(c)  Where  the  amoirnt  calculated  in 
paragraph  (b)  of  this  section  is  greater 
than  a  Federal  credit  union's  net  worth, 
the  report  described  in  that  paragraph 
must  provide  a  reasonable  and 
supportable  estimate  of  the  potential 
impact,  in  percentage  and  dollar  terms, 
of  an  immediate  and  sustained  parallel 
shift  in  market  interest  rates  of  plus  and 
minus  300  basis  points  on: 

(1)  The  fair  value  of  each  security  in 
the  Federal  credit  union's  portfolio; 

(2)  The  fair  value  of  the  Federal  credit 
imion's  portfolio  as  a  Whole;  and 

(3)  The  Federal  credit  union's  net 
worth. 

(d)  If  the  Federal  credit  union  does 
not  have  an  investment-related 
committee,  then  each  member  of  its 
board  of  directors  must  receive  a  copy 
of  the  reports  described  in  paragraphs 
(a)  through  (c)  of  this  section.  If  the 
Federal  credit  union  has  an  investment- 
related  committee,  then  each  member  of 
the  committee  must  receive  copies  of 
the  reports,  and  each  member  of  the 
board  of  directors  must  receive  a 
summary  of  the  information  in  the 
reports. 

§  703. 1 3    Permissible  investment  activities. 

(a)  Regular  way  settlement  and 
delivery  versus  payment  basis.  A 
Federal  credit  union  may  only  contract 
for  the  purchase  or  sale  of  a  security  as 
long  as  the  delivery  of  tl^e  security  is  by 
regular  way  settlement  and  the 
transaction  is  accomplished  on  a    • 
delivery  versus  payment  basis. 

(b)  Federal  funds.  A  Federal  credit 
-  imion  may  sell  Federal  funds  to  an 

institution  described  in  Section  107(8) 
of  the  Act  and  credit  unions,  as  long  as 
the  interest  or  other  consideration 
received  frtjm  the  financial  institution  is 
at  the  market  rate  for  Federal  funds 
transactions. 

(c)  Investment  repurchase  transaction. 
A  Federal  credit  union  may  enter  into 
an  investment  repurchase  transaction  so 
long  as: 

(1)  Any  securities  the  Federal  credit 
union  receives  are  permissible 
investments  for  Federal  credit  unions, 
the  Federal  credit  union,  or  its  agent, 
either  takes  physical  possession  or 
control  of  the  repurchase  securities  or  is 
recorded  as  owner  of  them  through  the 
Federal  Reserve  Book  Entry  Securities 
Transfer  System,  the  Federal  credit 
union,  or  its  agent,  receives  a  daily 
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assessment  of  their  market  value, 
including  accrued  interest,  and  the 
Federal  credit  union  maintains  adequate 
margins  that  reflect  a  risk  assessment  of 
the  securities  and  the  term  of  the 
transaction;  and 

(2)  The  Federal  credit  union  has 
■  entered  into  signed  contracts  with  all 
approved  counterparties.      ^ 

(d)  Borrowing  repurchase  transaction. 
A  Federal  Credit  imion  may  enter  into 

a  borrowing  repurchase  transaction  so 
long  as: 

(1)  The  transaction  meets  the 
requirements  of  paragraph  (c)  of  this 
section; 

(2)  Any  cash  the  Federal  credit  union 
receives  is  subject  to  the  borrowing  limit 
specified  in  Section  107(9)  of  the  Act, 
and  any  investments  the  Federal  credit 
union  purchases  with  that  cash  are 
permissible  for  Federal  credit  unions; 
and 

(3)  The  investments  referenced  in 
paragraph  (d)(2)  of  this  section  mature 
no  later  than  the  maturity  of  the  , 
borrowing  repurchase  transaction. 

(e)  Securities  lending  transaction.  A 
Federal  credit  union  may  enter  into  a 
securities  lending  transaction  so  long  as: 

(1)  The  Federal  credit  union  receives 
wijtten  confirmation  of  the  loan; 

(2)  Any  collateral  the  Federal  credit 
Onion  receives  is  a  legal  investment  for 
Federal  credit  unions,  the  Federal  credit 

.  union,  or  its  agent,  obtains  a  first 
priority  security  interest  in  the  collateral 
by  taking  physical  possession  or  control 
of  the  collateral,  or  is  recorded  as  owner 
of  the  collateral  through  the  Federal 
Reserve  Book  Entry  Securities  Transfer 
System;  and  the  Federal  credit  union,  or 
its  agent,  receives  a  daily  assessment  of 
the  market  value  of  the  collateral, 
including  accrued  interest,  and 
maintains  adequate  margin  that  reflects 
a  risk  assessment  of  the  collateral  and 
the  term  of  the  loan; 

(3)  Any  cash  the  Federal  credit  union  • 
receives  is  subject  to  the  borrowing  limit 
specified  in  Section  107(9)  of  the  Act,    ^ 
and  any  investments  the  Federal  credit 
union  purchases  with  that  cash  are 
permissible  for  Federal  credit  unions 
and  mature  no  later  than  the  maturity  of 
the  transaction;  and 

(4)  The  Federal  credit  union  has 
executed  a  written  loan  and  security 
agreement  with  the  borrower. 

{f)(l)  Trading  securities.  A  Federal 
credit  union  may  trade  securities, 
including  engaging  in  when-issued 
trading  and  pair-off  transactions,  so  long 
as  the  Federal  credit  union  can  show 
that  it  has  sufficient  resources, 
knowledge,  systems,  and  procedures  to 
handle  the  risks. 

(2)  A  Federal  credit  union  must 
record  any  security  it  purchases  or  sells 


for  trading  purposes  at  fair  value  on  the 
trade  date.  The  trade  date  is  the  date  the 
Federal  credit  union  commits,  orally  or 
in  writing,  to  purchase  or  sell  a  security. 

(3)  At  least  monthly,  the  Federal 
credit  union  must  give  its  board  of 
directors  or  investment-related 
committee  a  vmtten  report  listing  all 
purchase  and  sale  transactions  of 
trading  securities  and  the  resulting  gain 
or  loss  on  an  individual  basis. 

§703.14    Permissible  investments. 

•  (a)  Variable  rate  investment.  A 
Federal  credit  union  may  invest  in  a 
variable  rate  investment,  as  long  as  the 
index  is  tied  to  domestic  interest  rates 
and  not,  for  example,  to  foreign 
currencies,  foreign  interest  rates,  or 
domestic  or  foreign  commodity  prices, 
equity  prices,  or  inflation  rates.  For 
purposes  of  this  part,  the  U.S.  dollar- 
denominated  London  Interbank  Offered 
Rate  (LIBOR)  is  a  domestic  interest  rate. 

(b>  Corporate  credit  union  shares  or 
deposits.  A  Federal  credit  union  may 
purchase  shares  or  deposits  in  a 
corporate  credit  union,  except  where  the 
NCUA  Board  has  notified  it  that  the 
corporate  credit  union  is  not  operating 
in  compliance  vvith  part  704  of  this 
chapter,  A  Federal  credit  union's 
aggregate  amount  of  paid-in  capital  and 
membership  capital,  as  defined  in  part 
704  of  this  chapter,  in  one  corporate 
credit  union  is  limited  to  two  percent  of 
its  assets  measured  at  the  time  of 
investment  or  adjustment.  A  Federal 
credit  union's  aggregate  amount  of  paid- 
in  capital  and  membership  capital  in-all 
corporate  credit  unions  is  limited  to 
four  percent  of  its  assets  measured  at  the 
time  of  investment  or  adjustment. 

(c)  Registered  investment  company.  A 
Federal  credit  union  may  invest  in  a 
registered  investment  company  or 
collective  investment  fund,  as  long  as 
the  prospectus  of  the  company  or  fund 
restricts  the  investment  portfolio  to 
investments  and  investment 
transactions  that  are  permissible  for 

•  Federal  credit  unions. 

(d)  Collateralized  mortgage 
obligation/real  estate  mortgage 
investment  conduit.  A  Federal  credit 
union  may  invest  in  a  fixed  or  variable 
rate  collateralized  mortgage  obligation/ 
real  estate  mortgage  investment  conduit. 

(e)  Municipal  security.  A  Federal- 
credit  union  may  purchase  and  hold  a 
municipal  security;  as  defined  in 
Section  107(7)(K)  of  the  Act,  only  if  a 
nationally-recognized  statistical  rating 
organization  has  rated  it  in  one  of  the 
four  highest  rating  categories. 

(f)  Instruments  issued  by  institutions 
described  in  Section  107(8)  of  the  Act. 

A  Federal  credit  union  may  invest  in  the 
following  instruments  issued  by  an 


institution  described  in  Section  107(8) 
of  the  Act: 

(1)  Yankee  dollar  deposits; 

(2)  Eurodollar  deposits; 

(3)  Banker's  acceptances; 

(4)  Deposit  notes;  and 

(5)  Bank  notes  with  original  weighted 
average  maturities  of  less  than  5  years. 

(g)  European  financial  options 
contract.  A  Federal  credit  union  may 
purchase  a  European  financial  options 
contract  or  a  series  of  European 
financial  options  contracts  only  to  fund 
the  payment  of  dividends  on  member 
share  certificates  where  the  dividend' 
rate  is  tied  to  an  equity  index  provided: 

(1)  The  option  and  dividena  rate  are 
based  on  a  domestic  equity  index; 

(2)  Proceeds  from  the  options  are  used 
only  to  fund  dividends  on  the  equity- 
linked  share  certificates; 

(3)  Dividends  on  the  share  certificates 
are  derived  solely  from  the  change  in 
the  domestic  equity  index  oyer  a 
specified  period; 

(4)  The  options'  expiration  dates 
coincide  with  the  maturity  date  of  the 
share  certificate; 

(5)  The  certificate  may  be  redeemed 
prior  to  the  maturity  date  only  upon  the 
member's  death  or  termination  of  the 
corresponding  option; 

(6)  The  total  costs  associated  with  the 
purchase  of  the  option  is  known  by  the 
Federal  credit  union  prior  to  effecting 
the  transaction; 

(7)  The  options  are  purchased  at  the 
same  time  die  certificate  is  issued  to  the 
meigber. 

(8)  The  counterpart^'  to  the 
transaction  is  a  domestic  counterparty 
and  has  been  approved  by  the  Federal 
credit  union's  board  of  directors;        / 

(9)  The  counteroarty  to  the  / 
tratosaction:                                         V 

(i)  Has  a  long-term,  senior,  unsecured 
debt  rating  from  a  nationally-recognizeOi 
statistical  rating  organization  of  AA  -     ^— 
(or  equivalent)  or  better  at  the  time  of 
the  transaction,  and  the  contract 
between  the  counterparty  and  the 
Federal  credit  union  specifies  that  if  the 
long-term,  senior,  unsecured  debt  rating 
declines  below  AA  -  (or  equivalent) 
then  the  counterparty  agrees  to  post 
collateral  with  an  independent  party  in 
an  amount  fully  securing  the  value  of 
the  option;  or 

(ii)  Posts  collateral  with  an 
independent  party  in  an  amount  fulW 
securing  the  value  of  the  option  if  the 
counterparty  does  not  have  a  long-term, 
senior  unsecured  debt  rating  from  a 
nationally-recognized  statistical  rating 
organization. 

(10)  Any  collateral  posted  by  the 
counterparty  is  a  permissible 
investment  for  Federal  credit  unions 
and  is  valued  daily  by  an  independent 
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third  party  along  with  the  value  of  the 
option; 

(11)  The  aggregate  amount  of  equity- 
linked  member  share  certificates  does 
not  exceed  the  credit  union's  net  worth; 

(12)  The  terms  of  the  share  certificate 
include  a  guarantee  that  there  can  be  no 
loss  of  principal  to  the  member 
regardless  pf  changes  in  the  value  of  the 
option  unless  the  certificate  is  redeemed 
prior  to  maturity;  and 

(13)  The  Federal  credit  union 
provides  it  board  of  directors  with  a 
monthly  report  detailing  at  a  minimum: 

(i)  The  dollar  amount  of  outstanding 
equity-linked  share  certificates; 
(ii)  Their  maturities:  and 
(iii)  The  fair  value  of  the  options  as 
determined  by  an  independent  third 
party. 

§  703.1 5    Prohlbitad  investmant  activKiM. 

Adjusted  trading  or  short  sales.  A 
Federal  credit  union  may  not  engage  in 
adjusted  trading  or  short  sales. 

§703.16    ProhibHad  inve«tm«nts. 

(a)  Derivatives.  A  Federal  credit  union 
may  not  purchase  or  sell  financial 
derivatives,  such  as  futures,  options, 
interest  rate  swaps,  or  forward  rate 
agreements,  except  as  permitted  under 
§§  701. 21(i)  and  703.14(g)  of  this 
chapter; 

(b)  Zero  coupon  investments.  A 
Federal  credit  union  may  not  purchase 
a  zero  coupon  investment  with  a 
maturity  date  that  is  more  than  10  years 
from  the  settlement  date; 

(c)  Mortgage  servicing  rights.  A 
Federal  credit  union  may  not  purchase 

■  mortgage  servicing  rights  as  an 
investment  but  may  perform  mortgage 
servicing  functions  as  a  financial  service 
for  a  member  as  long  as  the  mortgage 
loan  is  owned  by  a  member; 

(d)  A  Federal  credit  union  may  not 
purchase  a  commercial  mortgage  related 
security  that  is  not  otherwise  permitted 
by  Section  107(7)(E)  of  the  Act;  and 

(e)  Other  prohibited  investments.  A 
Federal  credit  imion  may  not  purchase 
stripped  mortgage-backed  securities, 
residual  interests  in  collateralized 
mortgage  obligalions/real  estate 
mortgage  investment  conduits,  or  small 
business  related  securities. 

§703.17    Conftlcto  of  intarest. 

(a)  A  F'ederal  credit  union's  officials 
and  senior  management  employees,  and 
their  immediate  family  members,  may 
not  receive  anything  of  value  in 
connection  with  its  investment 
transactions.  This  prohibition  also 
applies  to  any  other  employee,  such  as 
an  investment  officer,  if  the  employee  is 
directly  involved  in  investments,  unless 
the  Federal  credit  union's  board  of 


directors  determines  that  the  employee's 
involvement  does  not  present  a  conflict 
of  interest.  This  prohibition  does  not 
include  compensation  for  employees. ' 
(b)  A  Federal  credit  union's  officials 
and  employees  must  conduct  all 
transactions  with  business  associates  or 
family  members  that  are  not  specifically 
prohibited  by  paragraph  (a)  of  this 
section  at  arm's  length  and  in  the 
Federal  credit  union's  best  interest. 

§703.18    Grandfathered  investmenU. 

(a)  Subject  to  safety  and  soundness 
considerations,  a  Federal  credit  union 
nfiay  hold  a  CMO/REMIC  residual, 
stripped  mortgage-backed  securities,  or 
zero  coupon  security  with  a  maturity 
greater  than  10  years,  if  it  purchased  the 
investment: 

(1)  Before  December  2,  1991;  or 

(2)  On  or  after  December  2.  1991.  but 
before  January  1 ,  1 998.  if  for  the 
purpose  of  reducing  interest  rate  risk 
and  if  the  Federal  credit  union  meets 
the  following: 

(i)  The  Feaeral  credit  union  has  a 
monitoring  and  reporting  system  in 
place  that  provides  the  documentation 
necessary  to  evaluate  the  expected  and 
actual  performance  of  the  investment 
under  different  interest  rate  scenarios; 

(ii)  The  Federal  credit  union  uses  the 
monitoring  and  reporting  system  to 
conduct  and  document  an  analysis  that 
shows,  before  purchase,  that  the 
proposed  investment  will  reduce  its 
interest  rate  risk; 

(iii)  After  purchase,  the  Federal  credit 
union  evaluates  the  investment  at  least 
quarterly  to  determine  whether  or  not  it 
actually  has  reduced  the  interest  rate 
risk;  and 

(iv)  The  Federal  credit  union  accounts 
for  the  investment  consistent  with' 
generally  accepted  accounting 
principles. 

(b)  All  grandfathered  investments  are 
subject  to  the  valuation  and  monitoring 
requirements  of  §§  703.10.  703.11,  and 
703.12  of  this  part. 

§  703.1 9    Investment  pilot  program. 

(a)  Under  the  investment  pilot 
program.  NCUA  will  permit  a  limited 
number  of  Federal  credit  unions  to 
engage  in  investment  activities 
prohibited  by  this  part  but  permitted  by 
the  Act. 

(b)  Except  as  provided  ih  paragraph 
(c)  of  this  section,  before  a  Federal 
credit  union  may  engage  in  additional 
activities  it  must  obtain  written 
approval  from  NCUA.  To  obtain 
approval,  a  Federal  credit  union  must 
submit  a  request  to  its  regional  director 
that  addresses  the  following  items: 

(1)  Certification  that  the  Federal  credit 
union  is  "well-capitalized"  under  part 
702  of  this  chapter; 


(2)  Board  policies  approving  the 
activities  and  establishing  limits  on 
them; 

(3)  A  complete  description  of  the 
activities,  with  specific  examples  of 
how  they  will  benefit  the  Federal  credit 
union  and  how  they  will  be  conducted; 

(4)  A  demonstration  of  how  the 
activities  will  affect  the  Federal  credit 
union's  financial  performance,  risk 
profile,  and  asset-liability  management 
strategies; 

(5)  Examples  of  reports  the  Federal 
credit  union  will  generate  to  monitor 
the  activities; 

(6)  Projections  of  the  associated  costs 
of  the  activities,  including  personnel, 
computer,  audit,  and  so  forth; 

(7)  Descriptions  of  the  internal 
systems  that  will  measure,  monitor,  and  - 
report  the  activities; 

(8)  Qualifications  of  the  staff  and 
officials  responsible  for  implementing 
and  overseeing  the  activities;  and 

(9)  Internal  control  procedures  that 
Will  be  implemented,  including  audit 
requireiuents. 

(c)  A  third-party  seeking  approval  of 
an  investment  pilot  program  must 
submit  a  request  to  the  Director  of  the 
Office  of  Examination  and  Insurance 
that  addresses  the  following  items: 

(1)  A  complete  description  of  the    ^    • 
activities  with  specific  examples  of  how 
a  credit  union  will  conduct  and  account 
for  them,  and -how  they  will  benefit  a 
Federal  credit  union; 

(2)  A  description  of  any  risks  to  a 
Federal  credit  union  fi-om  participating 
in  the  program;  and     .    ' 

(3)  Contracts  that  must  be  executisd  by 
the  Federal  credit  union. 

(d)  A  Federal  credit  union  need  not 
obtain  individual  written  approval  to 
engage  in  investment  activities 
prohibited  by  this  part.but  pertnitted  by 
statute  where  the  activities  are  part  of  a 
third-party  investment  program  that 
NCUA  has  approved  under  this  section. 

PART  742— REGULATORY 
FLEXIBILITY  PROGRAM 

■  3.  The  authority  citation  for  part  742        , 
continues  to  read  as  folloyvs: 

Authority:  12  U.S.C.  1756  artd  1766. 

■  4.  Revise  §  742.4  to  read  as  follows: 

§  742.4    From  what  NCUA  regulations  will  I 
be  exempt? 

(a)  RegFlex  credit  unions  are  exempt 
from  the  provisions  of  the  following 
NCUA  regulations  without  restrictions 
or  limitations:  §  701.25.  §  701.32(b)  and 
(c).§  701.36(a).  (b)  and  (c). 
§  703.5(bKl)(ii)  and  (2).  §  703.12(c);  and 
§  703.16(b)  of  this  chapter. 

(b)  RegFlex  credit  unions  are  exempt 
from  the  provisions  of  the  following 


NCUA  regulations  with  certain 
t^trictions  or  limitations: 

(1>  Section  703.13(d)(3)  of  this 
chapter,  provided  the  value  of  the 
investments  that  mature  later  than  the 
borrowing  repurchase  transaction  does 
not  exceed  100  percent  of  the  Federal 
credit  union's  net  worth;  and 

(2)  Section  703.16(d)  of  this  chapter 
provided: 

(i)  The  issuer  of  the  security  is 
domestic: 

(ii)  The  security  is  rated  in  one  of  the 
two  highest  rating  categories  by  at  least 
one  nationally-recognized  statistical 
rating  organisation; 

(iii)  The  security  meets  the  definition 
of  mortgage  related  security  as  defined 
in  15  U.S.C.  78c(a)(41)  and  the 
definition  of  commercial  mortgage 
related  security  as  defined  in  §  703.2  of 
this  chapter; 

(iv)  The  security's  underlying  pool  of 
loans  contains  more  than  50  loans  with 
no  one  loan  representing  more  than  10 
percent  of  the  pool;  and 

(v)  The  aggregate  total  of  commercial 
mortgage  related  securities  purchased 
by  the  Federal  credit  union  does  not 
exceed  50  percent  of  its  net  worth. 

[FR  Doc.  03-13660  Filed  6-2-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-SW-14-AD;  Amendment 
39-13172;  AD  2003-11-131 

RIN  2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  AS332C,  L,and  LI 
Helicopters 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for  the 
specified  Eurocopter  France 
(Eurocopter)  model  helicopters.  This 
action  requires  replacing  a  certain  «lbow 
adapter  (adapter)  with  an  airworthy 
adapter.  This  amendment  is  prompted 
by  reports  of  a  cracked  adapter  on  the 
hydraulic  reservoir  resulting  in  leakage 
of  hydraulic  fluid  and  loss  of  hydraulic 
power.  This  condition,  if  not  corrected, 
could  result  in  failure  of  an  adapter  on 
the  hydraulic  reservoir,  Joss  of 
hydraulic  fluid,  loss  of  hydraulic  power, 
and  subsequent  loss  of  control  of  the 
helicopter. 


DATES:  Effective  Jime  18.  2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  4.  2003. 

addresses:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Office  of  the 
•Regional  Counsel.  Southwest  Region, 
Attention:  Rul^pDocket  No.  2003-SW- 
14-AD.  2601  Meacham  Blvd.,  Room 
663.  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments®f aa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Uday  Garadi,  Aviation  Safety  Engineer. 
FAA.  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff.  Fort  Worth.  Texas 
76193-0110,  telephone  (817) 222-5123, 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  De  L'Aviation  Civile 
(DGAC).  the  airworthiness  authority  for 
France,  notified  the  FAA  that  an  imsafe 
condition  may  exist  on  Eurocopter 
Model  AS332C,  L.  and  Ll  helicopters. 
The  DGAC  advises  that  a  right-hand 
(RH)  hydraulic  reservoir  drained  while 
in  service  due  to  a  cracked  adapter  on 
the  hydraulic  reservoir.  Such  a  situation 
could  result  in  the  loss  of  hydraulic 
power  assistance  if  leakage  occvus  on 
both  hydraulic  systems  at  the  same 
time. 

Eurocopter  has  issued  Alert  Service 
Bulletin  No.  67.00.25,  dated  January  8. 
2003  (ASB).  which  specifies  replacing 
certain  adapters,  part  number  (P/N) 
DHS61 3-636-43.  on  the  RH  hydraulic 
reservoir  to  limit  the  risk  of  hydraulic 
fluid  leakage,  which  can  result  in  the 
loss  of  hydraulic  power  assistance  in  the 
event  of  leakage  oh  both  hydraulic 
systems.  The  DGAC  classified  this  ASB 
as  mandatory  and  issued  AD  2003- 
•  101(A),  dated  March  5,  2003,  to  ensure 
the  continued  airworthiness  of  these 
helicopters  in  Frande. 

These  helicopter  models  are 
manufactured  in  Frajice  and  are  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  the  applicable 
bilateral  agreement,  the  DGAC  has  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
fpr  products  of  these  type  designs  that 
are  certificated  for  operation  in  the 
United  States. 

The  previously  described  unsafe 
condition  is  likely  to  exist  or  develop  on 
other  helicopters  of  the  same  type 
design  registered  in  the  United  States. 
Therefore,  this  AD  is  being  issued  to 


prevent  failure  of  an  adapter  on  the 
hydraulic  reservoir,  loss  of  hydraulic 
fluid,  loss  of  hydraulic  power,  and 
subsequent  loss  of  control  of  the 
helicopter.  This  AD  requires  replacing 
each  adapter,  P/N  DHS613-636-43. 
with  a  manufacturing  code  on  the 
hydraulic  reservoir  end  indicating 
manufacture  before  January  1 .  2002,  and 
not  identified  with  a  yellow  mark,  with 
an  airworthy  adapter,  P/N  DHS613- 
636-43.  with  a  manufacturing  code  on 
the  reservoir  end  indicating 
manufacture  on  or  after  January  1.  2002. 
This  AD  requires  that  both  the  RH  and 
left-hand  (LH)  affected  adapters  be 
replaced  within  15  days  even  though 
the  manufacturer's  service  information 
and  the  DGAC  AD  envisioned  replacing 
the  RH  adapter  only.  This  was  driven 
apparently  by  an  insufficient  number  of 
airworthy  replacement  adapters  at  the 
time  their  service  information  was 
released.  Now,  since  there  should  be 
sufficient  airworthy  replacement 
adapters,  both  affected  RH  amd  LH 
adapters  must  be  replaced.  The  short 
compliance  time  involved  is  required 
because  the  previously  described 
critical  unsafe  condition  can  adversely 
^ect  the  controllability  of  the 
helicopter.  Therefore,  this  AD  requires 
replacing  the  previously  identified 
adapter  vdth  an  airworthy  adapter 
within  15  days,  and  this  AD  must  be 
issued  immediately. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportxmity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

On  July  10.  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  AD  system.  The  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance. 
Because  we  have  now  included  this 
material  in  part  39,  we  are  no  longer 
including  it  in  each  individual  AD. 

The  FAA  estimatesJhat  this  AD  will 
affect  3  helicopters,  and  replacing  both 
adapters  on  each  helicopter  will  take 
approximately  2  work  hours  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$184  (2  adapters  per  helicopterj.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  $912. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not ' 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
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invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and. determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  speciHcally  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
.  rule  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2003-SW- 
14-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  fit)m  the 


Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  ld6(g).  40113,  44701. 

S  39.13    [AmwHtod] 

■  2.  Section  39.13  is  amended  by  adding 
a  new  airworthiness  directive  to  read  as 

follows: 

• 

2003-11-13    Eurocopter  France: 

Amendment  39-13172.  Docket  No. 

2003-SW-14-AD. 
Applicability:  Model  AS332C.  L,  and  Ll 
helicopters  with  an  elbow  adapter  (adapter), 
part  number  (P/N)  DHS613-636-43,  with  a 
manufacturing  code  on  the  hydraulic 
reservoir  end  indicating  manufacture  before 
January  1.  2002.  and  not  identified  by  a 
yellow  paint  mark,  installed,  certificated  in 
any  category. 

Note  1:  Accomplishment  Instructions, 
paragraphs  2.B.2.  and  2.B.3..  of  Eurocopter 
Alert  Service  Bulletin  No.  67.00.25,  dated 
January  9,  2003.  describe  how  to  identify  the 
adapter. 

Compliance:  Required  within  15  days, 
unless  accomplished  previously. 

To  prevent  failure  of  an  adapter  on  the 
hydraulic  reservoir,  loss  of  hydraulic  fluid, 
loss  of  hydraulic  power,  and  subsequent  loss 
of  control  of  the  helicopter,  accomplish  the 
following: 

(a)  Replace  the  adapter  with  an  airworthy 
adapter  with  a  manufacturing  code  on  the 
hydraulic  reservoir  end  indicating 
manufacture  on  or  after  January  1,  2002. 

(b)  To  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD.  follow  the  procedures  in  14  CFR 
39.19.  Contact  the  Regulations  Group, 
Rotorcraft  Directorate,  FAA,  for  information 
about  previously  approved  alternative 
methods  of  compliance. 

(c)  This  amendment  becomes  effective  on 
June  18,  2003. 

Note  2:  The  subject  of  this  AD  is  addressed 
io  Direction  Generale  De  L'Aviation  Civile, 
France,  AD  2003-101(A),  dated  March  5. 
2003. 

Issued  in  Fort  Worth.  Texas,  on  May  27. 
2003.  .      , 

David  A.  Downey, 

Manager,  Rotorcraft  Directorate.  Aircraft 
Certification  Service. 

IFR  Doc.  03-13654  Filed  6-2-03;  8:45  am] 

BILUNO  COOC  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
FMsral  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  2002-NM-142-AD;  Amendment 
39-13175;  AD  2003-11-16] 

RIN  2120-AA64 

Airworttiiness  Directives;  Boeing 
Model  767  Series  Airplanes 

agency:  Federal  AviaUon 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767 
series  airplanes,  that  currently  requires 
a  one-time  inspection  for  missing  bolts 
on  the  inboard  and  outboard  support  of 
the  inboard  main  flap,  and  follow-on 
inspections  and  corrective  actions  if 
necessary.  For  certain  airplanes  that  are 
subject  to  the  existing  AD.  this 
amendment  requires  a  new  one-time 
inspection  for  gaps,  a  new  one-time 
torque  check  for  loose  bolts,  corrective 
actions  if  necessary,  and  eventual 
replacement  of  existing  titanium  bolts 
with  steel  bolts.  These  afctions  are 
necessary  to  detect  missings  loose,  or 
cracked  bolts  on  the  supports  of  the 
inboard  main  flap  and  prevent  loss  of 
the  inboard  main  flap,  which  could 
result  in  loss  of  control  of  the  airplane. 
These  actions  are  intended  to  address 
the  identified  unsafe  condition. 
DATES:  Effective  July  8.  2003. 

The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  767- 
27A0176.  Revision  1.  dated  June  6, 
2002,  was  approved  previously  by  the 
Director  of  the  Federal  Register  as  of 

August  27,  2002  (67  FR  52401,  August 
12,2002). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
fi-om  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707.  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Ronton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Masterson.  Aerospace 
Engineer.  Airframe  Branch.  ANM-120S, 
FAA.  SeaUle  Aircraft  Certification 
Office.  1601  Lind  Avenue,  SW..  Ronton. 
Washington  98055-4056;  telephone 
(425)  917-6441;  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATIONi  A 
proposal  to  amend  part  39  of  the  Federal 
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Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  2002-22-07. 
amendment  39-12932  (67  FR  66043, 
October  30,  2002),  which  is  applicable 
to  certain  Boeing  Model  767  series 
airplanes,  was  published  in  the  Federal 
Register  on  March  5.  2003  (68  FR 
10412).  The  action  proposed  to  continue 
to  require  a  one-time  inspection  for 
missing  bolts  on  the  inboard  and 
.  outboard  support  of  the  inboard  main 
flap,  and  follow-on  inspections  and 
corrective  actions,  if  necessary.  The 
action  also  proposed  to  require,  for 
certain  airplanes  that  are  subject  to  the 
existing!  AD,  a  new  one-time  inspection 
for  gaps,  a  new  one-time  torque  check 
for  loose  bolls,  corrective  actions  if 
necessary,  and  eventual  replacement  of 
existing  titanium  bolts  with  steel  bolts. 

Comments  . 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's      = 
determination  of  the  cost  tb  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Changes  to  14  CFR  Part  39/EffiBct  on  the 
AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997.  July  22.  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  Because  we  have  now 
included  this  material  in  part  39,  we  no 
longer  need  to  include  it  in  each 
individual  AD.  However,  for  clarity  and 
consistency  in  this  final  rule,  we  have 
retained  the  language  of  the  NPRM 
regarding  that  material. 

Cost  Impact 

There  are  approximately  821 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
374  airplanes  of  U.S.  registry  vyill  be 
affected  by  this  AD. 

The  initial  inspection  that  is  ciuxently 
required  by  AD  2002-16-05  takes 
approximately  6  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figxu^s.  the  cost  impact  of  the 
currently  required  inspection  on  U.S. 
operators  is  estimated  to  be  $134,640.  or 
$360  per  airplane. 

For  an  affected  airplane,  the  new 
inspection  for  gaps  that  is  required  by 
this  AD  will  take  approximately  1  work 


hour  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  this  required  inspection  is  $60  per 
airpleme. 

For  an  affected  airplane,  the  new 
torque  test  that  is  required  by  this  AD 
will  take  approximately  6  work  hours 
per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figxu^s.  the  cost  impact 
of  this  required  torque  test  is  $360  per 
airplane. 

For  an  affected  airplane,  the 
replacement  of  bolts  that  is  required  by 
this  AD  will  take  approximately  10 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  will  cost 
approximately  $1,880  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  this  required  replacement  is  $2,480 
per  airplane. 

The  cost  impact  figiires  discussed 
above  are  baspd  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The.cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  a(hninistrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a     ^ 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by 
removing  amendment  39-12932  (67  FR 
66043,  October  30,  2002),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-13175,  to  read  as 
follows:  ■* 

2003-11-16    Boeing:  Amendment  39-13175. 
Dockm  2002-NM-142-AD.  Supersedes 
AD  2002-22-07,  Amendment  3»-l 2932. 

-  Applicability:  Model  767  series  airplanes, 
including  Model  767-400ER  series  airplanes, 
line  numbers  1  through  879  inclusive, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  oompliance  in 
accordance  with  paragraph  (h)(1)  of  thiCAD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has*iot 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  missing,  loose,  or  cracked  bolts 
on  the  inboard  and  outboard  support  of  the 
inboard  main  flap  and  prevent  loss  of  the 
inboard  main  flap,  which  could  result  in  loss 
of  control  of  the  airplane,  accomplish  the 
following: 

Restatement  of  Requirements  of  AD  2002- 
22-07 

Group  1  and  2  Airplanes:  One-Time 
Inspection  for  Missing  or  Loose  Bolts 

(a)  Within  90  days  after  August  27,  2002 
(the  effective  date  of  AD  2002-16-05, 
amendment.39-12844),  do  a  one-time  general 
visual  inspection  to  determine  if  any  bolt  is 
missing  from  the  outboard  support  of  the 
inboard  main  flap,  per  Part  2  or  Part  8.^s 
applicable,  of  the  Accomplishment     s 
Instructions  of  Boeing  Alert  Service  Bulletin 
767-27A0176,  Revision  1.  dated  June  6, 
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2002.  Croup  1  airplanes  may  comply  with 
the  replacement  specified  in  paragraph  (g)  of 
this  AD  in  lieu  of  the  inspection  in  this 
paragraph,  provided  that  the  replacement  per 
paragraph  (g)  of  this  AD  is  accomplished 
within  the  compliance  time  specified  in  this 
paragraph. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  tnstallation.  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
.Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 
(1)  If  no  bolt  is  missing,  before  further 
^    flight,  do  a  general  visual  inspection  for  a  gap 
between  the  nut  and  surrounding  structure  or 
between  shim  and  joint  (which  would 
indicate  a  loose  bolt),  per  Fart  2  or  Part  8,  as 
applicable,  of  the  Accomplishment 
Instructions  of  the  service  bulletin.  If  no  bolt 
is  missing  and  no  gap  is  found,  no  further 
.action  is  required  by  this  paragraph. 
,    (2)  If  any  bolt  is  missing,  before  further 
flight,  do  paragraph  (b)  of  this  AD.  In  lieu  of 
paragraph  (b)  of  this  AD.  airplanes  in  Group 
1  may  comply  with  paragraph  (g)  of  this  AD. 

Croup  1  and  2  Airplanes:  Missing  Bolts  or 
Caps — Follow-On  Actions 

(b)  For  Croup  1  or  2  airplanes  as  listed  in 
Boeing  Alert  Service  Bulletin  7r)7-27A017fi. 
Revision  1.  dated  June  6,  2002:  If  any  bolt  is 
missing  or  any  gap  is  found  during  the 
inspections  per  paragraph  (a)  or  (f)  of  this 
AD.  before  further  flight.  Remove  all  of  the 
bolls  in  the  subject  area  arid  replace  them 
with  new  or  serviceable  bolts,  per  Figure  6. 
7.  or  8  of  the  .service  bulletin,  as  applicable. 
For  any  attachment  hole  where  the  bolt  was 
missing,  install  a  new  or  .serviceable  bolt 
made  from  the  same  material  as  the  other 
bolt^s.  per  the  Accomplishment  Instructions 
of  the  service  bulletin. 

(1)  An  exisUng  bolt  may  be  reinstalled  if 
a  fluorescent  dye  penetrant  inspection  for 
cracking  is  done  per  Part  5  of  the 
Accomplishment  Instructions  of  the  service 
bulletin,  and  the  bolt  is  found  to  be  free  of 
any  crack. 

(2)  Do  not  intermix  BACB30MR*K»  bolts 
with  BACB30LE*K'  or  BACB30US*K*  bolts 
in  the  joints  subject  to  this  AD. 

Model  767-400ER  Series  Airplanes:  Initial 
Inspection  and  Corrective  Actions 

(c)  For  Model  767-400ER  series  airplanes: 
Within  90  days  after  August  27.  2002.  do  a 
one-time  general  visual  inspection  to 
determine  if  any  bolt  is  missing  from  the 
inboard  and  outboard  support  of  the  inboard 
main  flap,  and  do  a  detailed  inspection  for 
a  gap  between  the  nut  and  surrounding 
structure  or  between  shim  and  joint  (which 
would  indicate  a  loose  bolt),  per  Figure  2  of 
Boeing  AlertService  Bulletin  767-27A0176. 
revision  1.  dated  June  6,  2002. 


(1 )  If  no  bolt  is  missing  and  no  gap  is 
found:  No  further  action  is  required  by  this 
paragraph. 

(2)  If  any  boll  is  missing  or  any  gap  is 
found:  Do  paragraphs  (c)(2)(i)  and  (c)(2)(ii)  of 
this  AD. 

(i)  Before  further  hight.  repair  per  a  method 
approved  by  the  Manager.  Seattle  Aircraft 
Certification  Office  (AGO).  FAA;  or  per  data 
meeting  the  type  certification  basis  of  the 
airplane  approved  by  a  Boeing  Company 
Designated  Engineering  Representative  who 
has  been  authorized  by  the  Manager,  Seattle 
AGO.  to  make  such  findings.  For  a  repair 
method  to  be  approved  as  required  by  this 
paragraph,  the  approval  must  specifically 
refer  to  this  AD. 

(ii)  Within  10  days  after  the  inspections: 
Submit  a  report  of  inspection  findings  to  the 
Manager.  Boeing  Certificate  Management 
Office.  FAA.  Transport  Airplane  Directorate, 
2500  East  Valley  Road,  Suite  C2.  Renton, 
Washington  98055;  fax  (425)  227-1159.  The 
report  must  include  the  airplane's  serial 
number,  the  total  number  of  flight  cycles  and 
night  hours  on  the  airplane,  the  number  and 
specific  location  of  discrepant  bolts,  and  the 
nature  of  the  discrepancy  (i.e..  missing  bolt 
or  gap  found).  Information  collection 
requirements  contained  in  this  AD  have  been 
approved  by  the  Office  of  Management  and  . 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.]  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

Previously  Accomplished  Inspections  and 
Bolt  Replacements 

(d)  Inspections  and  bolt  replacements 
accomplished  before  the  effective  date  of  this 
AD  per  Boeing  Alert  Service  Bulletin  767- 
27A0176.  dated  November  16,  2001.  fire 
acceptable  for  compliance  with  the 
corresponding  actions  required  by  this  AD. 

Croup  1  and  2  Airplanes:  One-Time 
Inspection  for  Missing  or  Loose  Bolts 

(e)  Within  90  days  after  November  14.  2002 
(the  effective  date  of  AD  2002-22-07, 
amendment  39-12932):  Do  the  one-time 
general  visual  inspection  required  by 
paragraph  (a)  of  this  AD  to  determine  if  any 
bolt  is  missing  from  the  inboard  support  of 
the  inbdard  main  flap,  per  Part  2  or  Part  8." 
as  applicable,  of  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
767-27A0176.  Revision  1.  dated  June  6. 
2002.  Croup  1  airplanes  may  comply  with 
the  replacement  specified  in  paragraph  (g)  of 
this  AD  in  lieu  of  the  inspection  in  this 
paragraph,  provided  that  the  replacement  per 
paragraph  (g)  of  this  AD  is  accomplished 
within  the  compliance  time  specified  in  this 
paragraph. 

New  Requirements  of  This  AD 

Croup  I  Airplanes:  Follow-on  Actions 
(f)  For  Group  1  airplanes  as  listed  in 
Boeing  Alert  Service  Bulletin  767-27A0176, 
Revision  1,  dated  June  6.  2002:  If  no  boll  is 
missing  and  no  gap  is  found  during  the 
inspections  required  by  paragraphs  (a),  (a)(1), 
and  (e)  of  this  AD,  prior  to  the  accumulation' 
of  5.000  total  flight  cycles,  or  within  24 
months  after  the  effective  date  of  this  AD, 
whichever  is  later,  perform  a  general  visual 


inspection  to  find  any  gap  between  the  nut 
and  surrounding  structure  or  between  shim 
and  joint  (which  would  indicate  a  loose  bolt), 
per  Fart  3  of  the  Accomplishment 
Instructions  of  the  service  bulletin. 

(1)  If  rto  gap  is  found,  before  further  flight, 
do  a  torque  check  per  Fart  4  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

(i)  If,  during  the  torque  check,  the  nut  does 
not  turn,  remove  the  nut.  clean  the  bolt  and 
threads,  and  reinstall  the  nut  per  Part  4  and 
Figure  4  of  the  service  bulletin.  Do  paragraph 
(g)of  this  ADat  the  time  specified  in  that 
paragraph. 

(ii)  If  the  nut  turns,  do  paragraph  (b)  of  this 
AD.  Then,  do  paragraph  (g)  of  this  AD  at  the 
time  specified  in  that  paragraph. 

(5}^f  any  gap  is  found,  do  paragraph  (b)  of 
this  AD.  Then,  do  paragraph  (g)  of  this  AD 
at  the  time  specified  in  that  paragraph. 

Croup  1  Airplanes:  Replacement  of  Titanium 
Bolts 

(g)  For  Group  1  airplanes  as  listed  in 
Boeing  Alert  Service  Bulletin  767-27A0176. 
Revision  1,  dated  June  6,  2002:  Prior  to  the 
accumulation  of  10,000  total  flight  cycles,  or 
within  48  months  after  the  effective  "date  of 
this  AD.  whichever  is  later,  replace  all 
subject  titanium  bolts  with  new  steel  bolts 
per  Part  6  of  the  Accomplishment 
Instructions  of  the  service  bulletin.  This 
action  is  acceptable  for  compliance  with 
paragraph's  (a),  (e).  and  (f)  of  this  AD  and 
eliminates  the  need  for  the  inspections 
required  by  those  paragraphs.  This  action  is 
acceptable  for  compliance  with  paragraph  (b) 
of  this  AD,  provided  that  the  replacement  of 
bolts  per  this  paragraph  is  accomplished  at 
the  time  specified  in  paragraph  (b)  of  this 
AD.  Do  not  intermix  BAGB30MR*K*  bolts 
with  BACB30LE*K*  or  BACB30US*K*  bolts 
in  the  joints  subject  to  this  AD. 


Alternative  Methods  of  Compliance 

(h)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager 
Seattle  AGO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
2002-16-05,  amendment  39-12844.  and  AD 
2002-22-^)7.  amendment  39-12932,  are 
approved  as  alternative  methods  of 
compliance  for  the  requirements  of 
paragraphs  (b)  and  (c)(2)(i)  of  this  AD. 

(3)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with 
paragraph  (c)  of  AD2002-16-05,  amendment 
39-12844,  and  AD  2002-22-07,  amendment 
39-12932,  are  approved  as  alternative 
methods  of  compliance  for  the  requirements 
of  paragraph  (g)  of  this  AD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  §§21.197  and 
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21.199  of  the  Federal  Aviation  Regulations 
(14  CFR  21.197  and  21.199)  to  operate  the 
airplane  to  a  location  where  the  requirements 
of  this  AD  can  be  accomplished. 

Incorporation  by  Reference 

(j)  Unless  otherwise  provided  in  this  AD. 
the  actions  shall  be  done  per  Boeing  Alert 
Service  Bulletin  767-27A0176.  Revision  1. 
dated  June  6,  2002.  This  incorporation  by 
reference  was  approved  previously  by  the 
Director  of  the  Federal  Register  as  of  August 
27.  2002  (67  FR  52401.  August  12,  2002). 
Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle.  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
,  Directorate,  1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700,  Washington,  DC. 

Effective  Date 

(k)  This  amendment  becomes  effective  on 
July  8,  2003. 

Issued  in  Renton,  Washington,  on  May  27. 
2003. 

Vi  L.  Lipski. 

Manager,  Transport  Airplane  Directorate.    - 
Aircraft  Certification  Service. 
(FR  Doc.  03-13649  Filed  6-2-03;  8:45  am] 
BILUNG  CODE  4910-13-P 


INTERNATIONAL  TRADE 
COMMISSION 

19  CFR  Parts  ?01.  204,  206, 207, 210, 
and  212 

Rules  of  General  Application; 
Investigations  of  Effects  of  Imports  on 
Agricultural  Programs;  Investigations 
Relating  to  Global  and  Bilateral 
Safeguard  Actions,  Mari(et  Disruption, 
Trade  Diversion  and  Review  of  Relief 
Actions;  and  Investigations  of  Whettier 
Injury  to  Domestic  Industries  Results 
From  Imports  Sold  at  Less  Than  Fair 
Value  or  From  Subsidized  Exports  to 
the  United  States;  Adjudication  and 
Enforcement;  implementation  of  the 
Equal  Access  to  Justice  Act 

agency:  International  Trade 

Conunission. 

ACTK)N:  Final  rules. 


summary:  The  United  States 
International  Trade  Commission 
(Commission)  amends  its  rules  of 
practice  and  procedure  concerning  rules 
of  general  application,  safeguard 
investigations,  antidumping  and 
coimtervailing  duty  investigations  and 
reviews,  intellectual  property-related 
investigations,  and  the  Equal  Access  to 
Justice  Act,  in  19  CFR  parts  201.  206, 
207,  210.  and  212.  The  Commission  also 
renumbers  two  footnotes  in  19  CFR  part 
204.  The  amendments  are  necessary  to 
make  certain  technical  corrections,  to 


clarify  certain  provisions,  to  harmonize 
different  parts  of  the  Commission's 
rules,  and  to  address  concerns  that  have 
arisen  in  Commission  practice.  The 
intended  effect  of  the  amendments  is  to 
facilitate  compliance  with  the 
Commission's  rules  and  improve  the 
administration  of  agency  proceedings. 
DATES:  These  rules  are  effective  August 
4.  2003.  without  further  action,  unless 
adverse  comment  is  received  by  July  3, 
2003.  If  adverse  comment  is  received, 
the  Commission  will  publish  a  timely 
withdrawal  of  the  rules  in  the  Federal 
Register. 

ADDRESSES:  A  signed  original  and  8 
copies  of  each  set  of  comments  on  these 
amendments  to  the  Conunission's  Rules, 
along  with  a  cover  letter,  should  be 
submitted  by  mail  or  hand  delivery  to 
Marilyn  R.  Abbott,  Secretary,  United 
States  International  Trade  Commission. 
500  E  Street.  SW..  Room  112, 
Washington,  DC  20436.  Comments  may 
be  submitted  electronically  to  the  extent 
provided  by  section  201.8  of  the 
Commission's  rules,  as  amended  by  67 
FR  68063  (Nov.  8,  2002). 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
R.  Bardos.  Esq..  Office  of  the  General 
Counsel,  United  States  International 
Trade  Commission  (telephone  202-205- 
3102).  Hearing:impaired  individuals  are 
advised  that  information  on  thi^matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  at  202- 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  World  Wide 
Web  site  (http://www.usitc.gov). 
SUPPLEMENTARY  INFORMATION:  This 
preamble  provides  background 
,  information,  a  regulatory  analysis  of  the 
amendments,  and  then  a  detailed 
section-by-section  analysis  of  the 
amendments. 

Background 

Section  335  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1335)  authorizes  the 
Commission  to  adopt  such  reasonable 
procedures,  rules,  and  regulations  as  it 
deems  necessary  to  carry  out  its 
functions  and  duties.  To  carry  out  its 
functions  and  duties,  the  Commission 
has  issued  rules  of  practice  and 
procedure.  The  passage  of  time  has 
rendered  some  provisions  of  the  rules 
outdated.  In  addition.  Commission 
practice  has  revealed  the  need  for 
improvements  in  certain  rules.  This 
rulemaking  updates  certain  outdated 
provisions  and  improves  other  ^ 

provisions. 

Consistent  with  its  ordinary  practice, 
the  Commission's  issuing  these 
amendments  in  accordance  with  the 
rulemaking  procedure  in  section  553  of 


the  Administrative  Procedure  Act  (APA) 
(5  U.S.C.  553).  This  procedure  entails 
the  following  steps:*(l)  Publication  of  a 
notice  of  proposed  rulemaking;  (2) 
solicitation  of  public  comments  on  the 
proposed  amendments;  (3)  Commission 
review  of  such  comments  prior  to 
developing  final  amendments;  and  (4) 
publication  of  final  amendments  at  least 
thirty  days  prior  to  their  effective  date. 
The  Commission  published  a  notice  of 
proposed  rulemaking  (67  FR  38614,  '' 

June  5,  2002)  on  which  the  present 
notice  is  based.  No  public  comments 
were  received  on  the  notice  of  proposed 
rulemaking.  Based  on  a  continuing 
review  of  the  rules  to  identify  references 
that  need  correction  or  clarification,  the 
present  notice  contains -a  niunber  of 
amendments  not  included  in  the  notice 
of  proposed  rulemaking. 

A  number  of  the  amendments  affect     - 
interim  rules,  i.e.,  sections  201.201, 
201.202,  201.204.  206.3.  Those  interim 
rules  will  be  replaced  with  final  rules  in 
future  rulemakings. 

Regulatory  Analysis 

The  Commission  has  determined  that 
these  amendments  do  not  meet  the 
criteria  described  in  section  3(f)  of 
Executive  Order  12866  (58  FR  51735, 
Oct.  4.  1993)  and  thus  do  not  constitute 
a  significant  regulatory  action  fOr 
purposes  of  the  Executive  Order. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  is  inapplicable  to  this 
rulemaking  because  k  is  not  one  for 
which  a  notice  of  rulemaking  is  required 
imder  5  U.S.C.  553(b)  or  any  other 
statute.  Although  the  Commission  has 
chosen  to  publish  a  notice,  these 
amendments  are  "agency  rules  of 
procedure  and  practice."  and  thus  are 
exempt  fi-om  the  notice  requirement 
imposed  by  5  U.S.C.  553(b).- 

These  amendments  do  not  contain 
federalism  implications  warranting  the 
preparation  of  a  federalism  summary' 
impact  statement  pursuant  to  Executive 
Order  13132  (64  FR  43255.  Aug.  4, 
1999). 

No  actions  are  necessary  under  the 
Unfunded  Mandates  Reform  Act  of  1995 
(2  U.S.C.  1501  et  seq.)  because  the 
amendments  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  will  not 
significantly  or  imiquely  affect  small 
governments. 

The  amendments  are  not  major  rules 
as  defined  in  the  Small  Business 
Rfegulatory  Enforcement  Fairness  Act  of 
1996  (5  U.S.C.  801  et  seq).  Moreover, 
they  are  exempt  from  the  reporting 
requirelnents  of  the  Contract  With 
America  Advancement  Act  of  1996  (5 , 
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,  U.S.C.  801  et  seq.)  because  they  concern 
rules  of  agency  organization,  procedure, 
or  practice  that  do  not  substantially 
affect  the  rights  or  obligations  of  non- 
agency  parties. 

The  amendments  are  not  subject  to 
section  3504(h)  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq), 
since  they  do  not  contain  any  new 
information  collection  requirements. 

Section-by-Section  Analysis  of  the 
Amendments 

Part  201 — Rules  of  General  Application 

Subpart  A — Miscellaneous 

The  Commission  revises  section  201.1 
regarding  the  applicability  of  part  201  to 
correctly  reference^iarts  210.  212  and 
213  in  the  reference  to  rules  of  special 
application. 

The  Conunission  amends  section 

201.2  by  revising  paragraph  (c),  which 
defines  the  term  "Tariff  Act,"  to  include 
citations  to  19  U.S.C.  1677m  and  1677n. 

The  Commission  amends  section 

201.3  by  revising  paragraph  (c)  to  clarify 
that  any  document  filed  after 
Commission  business  hours  will  be 
considered  filed  the  next  business  day, 
and  that  if  filing  on  that  day  means  the 
document  is  untimely  filed  then  the 
document  may  not  be  accepted  unless  it 
is  accompanied  by  a  request  for 
permission  to  make  a  late  filing. 

The  Commission  amends  section 
201.3a  by  revising  paragraph  (a)  to 
update  the  Commission's  designated 
point  of  contact  for  using  its  penalty 
mail  in  locating  and  recovering  missing 
children. 

The  Commission  amends  section 

201.4  by  revising  paragraph  (d)  to 
correqtly  cite  to  section  202  of  the  Trade 
Act  of  1974  (19  U.S.C.  2252),  eliminate 
the  citation  to  the  former  19  U.S.C. 
1303,which  has  been  repealed,  and  add 
"etseq."  to  the  citation  to  19  U.S.C. 
1673  to  correctly  refer  to  all  of  the 
antidumping  provisions. 

The  Commission  amends  section 
201.6  by  revising  paragraph  (a)(2)  to 
include  section  206.17  as  a  section 
having  special  rules  for  the  handling  of 
nondisclosable  confidential  business 
information.  The  Commission  also    ^ 
revises  paragraph  (d)  of  section  201.6 
regarding  the  approval  or  denial  of 
requests  for  confidential  treatment.  The 
revision  will  provide  for  consistency  by 
stating  that  approvals,  like  denials, 
would  be  in  vmting.  The  Commission 
also  revises  paragraph  (e)(3)  of  section 
201.6  by  replacing  "his  consideration" 
with  the  updated  reference 
"consideration."  The  Commission 
revises  paragraph  (g)  of  section  201.6 
regarding  granting  confidential  status  to 
business  information  to  clarify  when 


business  information  deemed  not 
entitled  to  confidential  treatment  will  be 
treated  as  public  information.  The 
revised  paragraph  (g)  will  impose  a  five- 
day  deadline  for  withdrawing  such 
business  information  after  which  time  it 
would  become  public. 

Subpart  B — Initiation  and  Conduct  of 
Investigations. 

The  Commission  amends  section 
201.8  by  revising  paragraph  (a)  to  state 
that  filings  made  within  the 
Commission's  official  hours  of  operation 
will  be  deemed  filed  on  the  date 
received  by  the  Commission,  consistent 
with  the  revised  paragraph  (c)  of  section 
201.3  regarding  Commission  hours.  The 
Commission  also  amends  section  201.8 
by  revising  paragraph  (c),  to  provide 
that  all  dociunents  filed,  other  than  one 
or  two-page  documents,  must  be  double- 
spaced,  to  improve  the  readabilify  of 
documents.  In  addition,  the 
Commission  amends  paragraph  (d)  of 
section  201.8  to  require  submitters  to 
specify  when  a  document  is  being  filed 
with  no  confidential  counterpart. 

The  Commission  amends  section 
201.13  by  revising  paragraph  (f)  to 
provide,  for  ease  of  consideration,  that 
supplementary  materials  in 
nonadjudicative  hearings  must  be 
marked  with  the  name  of  the 
organization  submitting  them.  The  same 
paragraph  is  also  revised  to  remove  the 
page  limit  on  supplementary  material 
that  can  be  filed  at  a  hearing,  so  that    " 
parties  may  present  their  arguments 
without  such  a  limitation.  "The 
Commission  revises  paragraph  (i)(l)  of 
section  201.13,  to  delete  the 
unnecessary  reference  to  the 
requirement  to  file  14  copies  of  briefs 
with  the  Secretary,  since  paragraph  (d) 
of  section  201.8  already  contains  a 
requirement  concerning  the  requisite 
number  of  copies  to  be  filed. 

The  Commission  amends  section 
201.14  by  revising  paragraph  (a)  to 
simplify  filing  requirements.  In  the 
event  of  an  early  or  ail-day  closing  of 
the  Commission  on  a  business  day.  the 
revision  will  allow  the  Secretary  to 
accept  filings  due  the  day  of  the  early 
or  all-day  closing  on  the  next  business 
day,  without  requiring  the  submitter  to 
file  a  request  for  an  extension  of  time. 

Subpart  C — Availability  of  Information 
to  the  Public  Pursuant  to  5  U.S.C.  552 

The  Commission  amends  section 
201.17  by  revising  paragraph  (a)(1)  to 
permit  the  filing  of  requests 
electronically.  Similarly,  paragraph  (b) 
of  section  201.18  is  revised  to  permit  the 
filing  of  appeals  by  such  means.  The 
Commission  has  the  capability  of 
accepting  electronic  filing  of  requests  at 


its  Worid  Wide  Web  site,  at  http:// 
www.  usitc.gov/foia.htm. 
The  Commission  amends  section 

201.18  by  revising  paragraphs  (b),  (d) 
(introductory  text),  and  (e)  to  permit 
electronic  filing  of  requests  under  the 
Freedom  of  Information  Act  and  to 
correctly  state  that  paragraph  (c),  and 
not  paragraphs  (a)  and  (b),  provides  for 
extension  of  time  for  deciding  appeals 
of  denials. 

The  Commission  amends  section 

201.19  by  revisii^  paragraph  (b)  to 
clarify  that  the  term  "(slubmitter" 
includes  contractors,  bidders,  vendors 
and  others  who  have  an  administrative 
relationship  with  the  Commission,  and 
who  provide  confidential  business 
information  to  the  Commission.  Under 
the  amended  provision,  persons  or 
entities  having  an  administrative 
relationship  to  the  Commission  will 
qualify  to  receive  notice  before  release 
of  their  confidential  submission  under 
FOIA. 

The  Commission  amends  section 
201.21  hy  reusing  paragraph  (a)  to 
pr6vide  information  about  the 
Commission's  World  Wide  Weh  site, 
consistent  with  the  electrdnic  reading 
room  provisions  of  the  FOIA. 

Subpart  D — Safeguarding  Individual 
Privacy  Pursuant  to  5  U.S.C.  552a 

The  Conunission  amends  section 
201.31  by  revising  the  section  heading 
and  adding  paragraph  (c)  to  include 
employee  conduct  as  part  of  the  section 
and  to  rename  the  section  heading  to 
reflect  this  change.  Consequently,  the 
Commission  removes  section  201.33, 
which  currently  deals  with  employee 
conduct,  and  adds  its  text  to  section 
201.31.  This  eliminates  the  current 
duplication  of  section  numbers. 

Subpart  G — Enforcement  of 
Nondiscrimination  on  the  Basis  of 
Handicap  in  Programs  or  Activities 
Conducted  by  the  U.S.  International 
Trade  Commission 

The  Commission  amends  section 
201.170  by  revising  paragraph  (c)  to 
provide  an  updated  contact  point. 

Subpart  H— Debt  Collection 

The  Commission  amends  subpart  H, 
regarding  debt  collection,  to  update  all 
references  to  "Office  of  Finance  and      • 
Budget"  to  read  "Office  of  Finance." 
The  Commission  also  amends  subpart  H 
to  update  citations  to  applicable  statutes 
and  rules,  and  in  particular  to  take  into 
account  the  move  of  the  Federal  Claims 
Collection  Standards  from  title  4  of  the 
Code  of  Federal  Regulations  to  title  31. 
The  revisions  affect  the  authority 
citation  for  subpart  H;  paragraphs  (f),  (i), 
and  (m)  of  section  201.201;  paragraphs 
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(a)  and  (b)(4)  of  section  201.202; 
paragraphs  (a*)(16)(ii).  (g)(1).  (g)(2). 
(h)(l)(iii),  (h)(2)(iii),  (h)(3).  (h)(4)(ii).  (j). 
and  (n)  of  section  201.204;  paragraphs 
(d),  (f)(3).  and  (g)(l)(iv)  of  section 
201.206;  and  paragraph  (b)(3)  of  section 
201.207. 

Part  204 — Investigations  of  Effects  of 
Imports  on  Agricultural  Progmms 

In  section  204.1.  the  Commission 
redesignates  footnote  5  as  footnote  1.  In 
section  204.2.  the  Commission 
redesignates  footnote  6  as  footnote  2. 
These  changes  correct  a  misnumbering 
of  those  footnotes.  The  Commission  also 
revises  the  authority  citation  to  simplify 
the  citations. 

Part  206— Investigations  Relating  to 
Global  and  Bilateral  Safeguard  Actions, 
Market  Disruption,  Trade  Diversion,  and 
Review  of  Relief  Actions 

Subpart  A — General  > 

The  Commission  amends  section 
206.3  by  revising  paragraph  (b)  to 
include  in  the  notice  of  institution  any 
limits  on  page  lengths  for  posthearing 
briefs. 

The  Commission  amends  section 
206.8  by  revising  paragraph  (b)  to 
provide  that  the  Secretary  shall 
promptly  notify  a  petitioner  of  approval 
of  an  application  for  disclosure  of 
confidential  business  information  under 
administrative  protective  order  (APO). 
and  that  the  petitioner  shall  then  serve 
a  copy  of  the  confidential  petition  on 
those  approved  applicants  within  two 
(2)  calendar  days  of  receiving  that 
notification.  Under  the  revised 
paragraph,  which  is  consistent  with 
section  207.10(b)(l)(i),  approved 
applicants  will  receive  a  copy  of  the 
confidential  petition  more  quickly,  and 
without  having  to  wait  for  the 
Secretary's  issuance  of  the  service  list. 

The  Commission  amends  section 
*  206.17  by  revising  paragraphs  (a)(2). 
(b)(2).  (g)(1)  and  (g)(3).  The  Commission 
revises  paragraph  (a)(2)  to  require  only 
a  signed  APO  application  and  five  (5) 
copies  to  be  filed  with  the  Commission. 
Filing  a  signed  CM-iginal  and  fourteen 
(14)  copies  pursuant  to  section  201.8(d) 
provides  the  Commission  with 
uxmecessary  copies.  Paragraph  (b)(2)  is 
revised  to  clarify  that  confidential 
business  information  can  only  be  used 
in  representing  an  interested  party.  The 
Commission  revises  paragraph  (g)(1)  to 
include  the  definition  of  nondisclosable 
confidential  business  information  from 
section  201.6(a)(2)  to  make  the  rule 
easier  to  understand.  The  Commission 
also  revises  paragraph  (g)(3)  to  make  it 
consistent  with  existing  section  207.7 


(g)(3),  the  analogous  provision  in  p^art 

207. 

PartJ07— Investigations  of  Whether 

Injury  to  Domestic  Industries  Results 

From  Imports  Sold  at  Less  Than  Fair 

Value  or  From  Subsidized  Exports  to  the 

United  States 

Subpart  A — General  Provisions 

The  Commission  removes  section 

207.6  regarding  reports  of  progress  of 
investigation  as  unnecessary  as 
duplicative  of  the  statute.  Moreover, 
amendments  to  the  statute,  the 
Commission's  rules,  and  Commission 
practice  have  resulted  in  information 
being  disseminated  as  a  matter  of  course 
about  an  investigation's  schedule  and 
status.  The  section  number  is  reserved. 

The  Commission  amends  section 

207.7  by  revising  paragraph  (a)(2)  to 
require  only  a  signed  APO  application 
and  five  (5)  copies  to  be  filed  vdth  the 
Commission,  consistent  with  the 
changes  in  part  206.  The  Commission 
further  revises  paragraph  (a)(2)  of 
section  207.7  for  consistency  to  include 
a  deadline  for  adding  attorneys  under 
the  APO  in  remanded  investigations. 
Paragraph  {b)(2)  is  revised  to  clarify  that 
business  proprietary  information  can 
only  be  used  in  representing  an 
interested  party. 

Subpart  F — Five- Year  Reviews 

The  Commission  amends  section 
207.62  by  revising  paragraph  (b)(2)  to 
delete  the  reference  to  "per  group,"  as 
unnecessary,  since  a  grouped  review 
only  involves  one  "group."  ' 

The  Commission  amends  section 
207.64  by  revising  paragraph  (b). 
regarding  staff  reports,  to  conform  with 
agency  practice  by  providing  that  the 
final  st^  report  will  be  placed  in  the 
record. 

Part  210 — Adjudication  and  ' 

Enforcement  \ 

The  Commission  revises  paragraph 
(f)(2)  of  section  210.4  and  paragraph  (a) 
of  section  210.8  to  reduce  the  number  of 
copies  submitters  must  file  of 
documents  to  the  minimum  needed  by 
the  agency.  Submitters  must  file  an 
original  and  12 — rather  than  14 — copies 
of  each  submission  if  the  investigation 
or  related  proceeding  is  before  the 
Commission,  except  that  a  submitter 
shall  file  the  original  and  6  copies  of 
any  exhibits  filed  with  a  request  or 
petition  for  related  proceedings.  The 
Commission  previously  had  effected  a 
.partial  version  of  this  reduction  in  the 
number  of  required  copies  by 
publishing  notice  of  a  waiver  of  its  rules 
at  66  FR  58523  (Nov.  21,  2001). 


Part  212— Implementation  of  the  Equal 
Access  to  justice  Act 

The  Commission  amends  section 
212.29,  regarding  payment  of  awards,  to 
update  all  references  to  "Finance  and 
Budget  Division"  to  read  "Office  of 
Finance." 

List  of  Subfects  in  19  CFR  Parts  201. 
204,  206,  207,  210 

Administrative  practice  and 
procedure,  investigations. 

■  For  the  reasons  stated  in  the  preamble, 
the  Commission  amends  19  CFR  parts 
201,  204,  206,  207,  and  210  as  set  forth 
below: 

PART  201— RULES  OF  GENERAL 
APPLICATION 

■  1 .  The^uthority  citation  for  part  201 
continues  to  read  as  follows: 

Authority:  Sec.  335  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1335),  and  sec.  603  of  the 
Trade  Act  of  1974  (19  U.S.C.  2482),  unless 
otherwise  noted. 

■  2.  Revise  §  201.1  to  read  as  follows: 

§  201 .1    Applicat>ii)ty  of  part 

This  part  relates  generally  to 
functions  and  activities  of  the 
Commission  under  various  statutes  and 
other  legal  authority.  Rules  having 
special  application  appear  separately  in 
parts  202  through  207,  inclusive,  and 
parts  210,  212  and  213,  of  this  chapter. 
In  case  of  inconsistency  between  a  rule 
of  general  application  and  a  rule  of 
fecial  application,  the  latter  is 
controlling. 

■  3.  Amend  §  201.2  to  revise  paragraph 
(c)  to  read  as  follows: 

§201.2    Definitions. 

***** 

(c)  Tariff  Act  means  the  Tariff  Act  of 
1930,  19  U.S.C.  1202-1677J,  1677m-n; 

*        *        *        •        • 

■  4.  Amend  §  201.3  to  revise  paragraph 
(c)  to  read  as  follows: 

§201.3    Commission  offices,  mailing 
address,  and  hours. 

***** 

(c)  Hours.  The  business  ixouts  of  the 
Commission  are  from  8:45  a.m.  to  5:15 
p.m.,  eeistem  standard  or  daylight 
savings  time,  whichever  is  in- effect  in 
Washington,  DC.  Any  document  filed 
with  the  Secretary  of  the  Commission 
after  5:15  p.m.  will  be  considered  filed 
the  next  business  day.  If  filing  on  that 
day  would  be  untimely,  the  filing  may     • 
not  be  accepted  unless  a  request  is  made 
for  acceptance  of  a  late  filing  for  good 
cause  shown  pursuant  to  201.14(b)(2). 

■  5.  Amend  §  201.3a  to  revise  paragraph 
(a)  to  read  as  follows: 
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1 201 .3a    Missing  childrsn  information. 

(a)  Pursuant  to  39  U.S.C.  3220, 
penalty  mail  sent  by  the  Commission 
may  be  used  to  assist  in  the  location  and 
recovery  of  missing  children.  This 
section  establishes  procedures  for  such 
use  and  is  applicable  on  a  Commission- 
wide  basis.  The  Commission's  Office  of 
Facilities  Management,  telephone  202- 
205-2741,  shall  be  the  point  of  contact 
for  matters  related  to  the 
implementation  of  this  section. 
•        •        *        »        « 

■  6.  Amend  §  201.4  to  revise  paragraph 
(d)  to  read  as  follows: 

■f  201 .4    Performance  of  functions. 

***** 

(d)  Presentation  of  matter  that  may 
come  within  the  purview  of  other  laws. 
Whenever  any  party  or  person, 
including  the  Commission  staff,  has 
reason  to  believe  that  (1)  a  matter  under 
investigation  pursuant  to  section  337  of 
the  Tariff  Act  of  1930.  or  (2)  a  matter 
imder  an  investigation  pursuant  to 
section  202  of  the  Trade  Act  of  1974  (19 
U.S.C.  2252),  which  is  causing  increased 
imports  may  come  within  the  purview 
of  another  remedial  provision  of  law  not 
the  basis  of  such  investigation, 
including  but  not  limited  to  the 
antidumping  provisions  (19  U.S.C.  1673 
et  seq.)  or  the  countervailing  duty 
provisions  (19  U.S.C.  1671  et  seq.)  of  the 
Tariff  Act  of  1930,  then  the  party  or 
person  may  file  a  suggestion  of 
notification  with  the  Commission  that 
the  appropriate  agency  be  notified  of 
such  matter  or  circumstances,  together 
with  such  information  as  the  party  or 
person  has  available.  The  Secretary 
shall  promptly  thereafter  publish  notice 
of  the  filing  of  such  suggestion  and 
information,  and  make  them  available 
for  inspection  and  copying  to  the  extent 
permitted  by  law.  Any  person  may 
comment  on  the  suggestion  within  10 
days  after  the  publication  of  said  notice. 
Thereafter,  the  Commission  shall 
determine  whether  notification  is 
appropriate  under  the  law  and,  if  so, 
shall  notifi|^e  appropriate  agency  of 
such  matten  or  circiunstances.  The 
Commission  may  at  any  time  make  such 
notification  in  the  absence  of  a 
suggestion  under  this  rule  when  the 
Commission  has  reason  to  belieVe,  on 
the  basis  of  information  before  it,  that 
notification  is  appropriate  under  law. 
■  7.  Amend  §  201.6  to  revise  paragraphs 
(a)(2),  (d),  (e)(3)  and  (g)  to  read  as 
follows: 

1201.6    Confidential  business  information. 

(a)*  *  • 

(2)  Nondisdosable  confidential 
business  information  is  privileged 


information,  classified  information,  or 
specific  information  {e.g.,  trade  secrets) 
of  a  type  for  which  there  is  a  clear  and 
compelling  need  to  withhold  from 
disclosure.  Special  rules  for  the 
handling  of  such  information  are  set  out 
in  §206.17  and  §207.7  of  this  chapter. 
***** 

(d)  Approval  or  denial  of  requests  for 
confidential  treatment.  Approval  or 
denial  of  requests  shall  be  made  only  by 
the  Secretary  or  Acting  Secretary.  An 
approval  or  a  denial  of  a  request  for 
confidential  treatment  shall  be  in 
writing.  A  denial  shall  specify  the 
reason  therefor,  and  shall  advise  the 
submitter  of  the  right  to  appeal  to  the 
Commission, 
(e)*  *  •  * 

(3)  The  justification  submitted  to  the 
Commission  in  connection  with  an 
appeal  shall  be  Hmited  to  that  presented 
to  the  Secretary  with  the  original  or 
amended  request.  When  the  Secretary  or 
Acting  Secretary  has  denied  a  request 
on  the  ground  that  the  submitter  failed 
to  provide  adequate  justification,  any 
such  additional  justification  shall  be 
submitted  to  the  Secretary  for 
con'sideration  as  part  of  an  amenc^ed 
request.  For  purposes  of  paragraph  (e)(1) 
of  this  section,  the  twenty  (20)  day 
period  for  filing  an  appeal  shall  be 
tolled  on  the  filing  of  an  amended 
request  and  a  new  twenty  (20)  day 
period  shall  begin  once  the  Secretary  or 
Acting  Secretary  has  denied  the 
amended  request,  or  the  approval  or 
denial  has  not  been  forthcoming  within 
ten  (10)  days  of  the  filing  of  the 
amended  request.  A  denial  of  a  request 
by  the  Secretary  on  the  ground  of 
inadequate  justification  shall  not 
obligate  a  requester  to  furnish  additional 
justification  and  shall  not  preclude  a 
requester  from  filing  an  appeal  with  the 
Commission  based  on  the  justification 
earlier  submitted  to  the  Secretary. 
*        *        •        *        • 

(g)  Granting  confidential  status  to 
business  information.  Any  business 
information  submitted  in  confidence 
and  determined  to  be  entitled  to 
confidential  treatment  shall  be 
maintained  in  confidence  by  the 
Commission  and  not  disclosed  except  as 
required  by  law.  In  the  event  that  any 
business  information  submitted  to  the 
Commission  is  not  entitled  to 
confidential  treatment,  the  submitter 
will  be  permitted  to  withdraw  the 
tender  within  five  days  of  its  denial  of 
confidential  treatment  unless  it  is  the 
subject  of  a  request  under  the  Freedom 
of  Information  Act  or  of  judicial 
discovery  proceedings.  After  such  five 
day  period,  the  business  information 
deemed  not  entiUed  to  confidential 


treatment,  and  not  withdrawn,  will  be 
treated  as  public  information. 

**•*)» 

■  8.  Amend  §  201.8  to  revise  paragraphs 
(a),  (c)  and  (d)  to  read  as  follows: 

S  201 .8    Filing  of  Documents. 

(a)  Where  to  file;  date  of  filing. 
Dociunents  shall  be  filed  at  the  office  of 
the  Secretary  of  the  Commission  in 
Washington,  DC.  Such  documents,  if 
properly  filed  within  the  hours  of 
operation  specified  in  §  201.3(c),  will  be 
deemed  to  be  filed  on  the  date  on  which 
they  are  actually  received  in  the 
Conunission. 
******  i 

(c)  Specifications  for  documents.  Each 
document  filed  under  this  chapter  shall 
be  double-spaced,  clear  and  legible, 
except  that  a  document  of  two  pages  or 
less  in  length  need  not  be  double- 
spaced. 
*        *        *        *     ■    ♦  . 

(d)  Niunber  of  copies.  A  signed 
original  (or  a  copy  designated  as  an 
original)  and  fourteen  (14)  copies  of 

.  each  document  shall  be  filed.  All 
subfnissions  shall  be  on  letter-sized 
paper  (8  V2  inches  by  11  inches),  except 
copies  of  documents  prepared  for 
another  agency  or  a  court  (e.g.  patent 
file  wrappers  or  pleadings  papers).  The 
original  and  at  least  pne  copy  of  all 
submissions  shall  be  printed  on  one 
side  only  and  shall  be  imbotmd 
(although  they  may  be  stapled  or  held 
together  by  means  of  a  clip).  In  the  event 
that  confidential  treatment  of  the 
docimient  is  requested  unddr  Sec.  201.6, 
at  least  four  (4)  additional  copies  shall 
b«  filed,  in  which^the  confidential 
business  information  shall  have  been 
deleted  and  which  shall  have  been 
conspicuously  marked 
"nonconfidential"  or  "public 
inspection."  In  the  event  that  ' 

coiifidential  treatment  is  not  requested, 
the  dociunent  shall  be  conspicuously 
marked  "No  confidential  version  filed." 
The  name  of  the  person  signing  the 
original  shall  be  typewritten  or 
otherwise  reproduced  on  each  copy. 

*  *        *        *        * 

■  9.  Amend  §  201.13  to  revise  paragraphs 
(f)  and  (i)(l)  to  read  as  follows: 

S201.13    Conduct  of  nonadjudicative 
hearings.  ' 

*  •        *        •        * 

(f)  Supplementary  material.  A  party  to 
the  investigation  may  file  with  the 
Secretary  supplementary  material,  other 
than  remarks  read  into  the  record,  for 
acceptance  into  the  record.  The  ps 
shall  file  any  such  material  with  me 
Secretary  at  the  hearing.  Supplementary 
materials  must  be  marked  with  tne 


name  of  the  organization  submitting  it. 
As  used  herein,  the  term  supplementary 
material  refers  to  (1)  additional  graphic 
material  such  as  charts  and  diagrams 
used  to  illuminate  an  argiunent  or 
clarify  a  position  and  (2)  information 
not  available  to  a  party  at  the  time  its 
prehearing  brief  was  filed. 
***** 

(i)  Briefs— {1)  Parties.  Briefs  of  the 
information  produced  at  the  hearing  and 
arguments  thereon  may  be  presented  to 
the  Commission  by  parties  to  the 
investigation.  Time  to  be  allowed  for 
submission  of  briefs  will  be  set  after 
conclusion  of  testimony  and  oral 
argument,  if  any. 
*■»*•* 

■  10.  Amend  §201.14  to  revise 
paragraph  (a)  to  read  as  follows: 

§  201 .1 4  Computation  of  time,  additional 
hearings,  postponements,  continuances, 
and  extensions  of  time. 

(a)  Computation  of  time.  Computation 
of  any  period  of  time  prescribed  or 
allowed  by  the  rules  in  this  chapter,  by 
order  of  the  Commission,  or  by  order  of 
the  presiding  officer  imder  part  210  of 
this  chapter  shall  begin  with  the  first 
business  day  following  the  day  on 
which  the  act  or  event  initiating  such 
period  of  time  shall  have  occuired.  The 
last  day  of  the  period  so  computed  is  to 
be  included,  unless  it  is  a  Saturday, 
Sunday,  or  Federal  legal  holiday,  in 
which  event  the  period  nms  until  the 
end  of  the  next  business  day.  When  the 
period  of  time  prescribed  or  allowed  is 
less  than  7  days,  intermediate 
Saturdays,  Sundays,  and  Federal  legal 
holidays  shall  be  excluded  from  the 
computation.  As  used  in  this  rule,  a 
Federal  legal  holiday  refers  to  any  full 
calendar  day  designated  as  a  legal 
holiday  by  the  President  or  the  Congress 
of  the  United  States.  In  the  event  of  an 
early  or  all-day  closing  of  the 
Commission  on  a  business  day,  the 
Secretary  is  authorized  to  accept  on  the 
next  full  business  day  filings  due  the 
day  of  the  early  or  all-day  closing, 
without  requiring  the  granting  of  an 
extension  of  time  by  the  Chairman  of 
the  Commission,  or  such  other  person 
designated  to  conduct  the  investigation. 
***** 

■  11.  Amend  §201.17  to  revise 
paragraph  (a)(1)  to  read  as  follows: 

201 .1 7    Procedures  for  requesting  access 
to  records. 

(a)  Requests  for  records.  (1 )  A  request 
for  any  information  or  record  shall  be 
addressed  to  the  Secretary,  United 
States  International  Trade  Commission, 
500  E  Street  SW.,  Washington,  DC 
20436  and  shall  indicate  clearly  in  the 


request,  and  if  the  request  is  in  paper 
form  on  the  envelope,  that  it  is  a 
"Freedom  of  Information  Act  Request." 
A  written  request  may  be  made  either 
(1)  in  paper  form,  or  (2)  electronically 
by  contacting  the  Commission  at  http:/ 
/www.usitc.gov/foia.htm. 
*     '  *        *        *     ■   * 

■  12.  Amend  §  201.18  to  revise 
paragraphs  (b),  (d)  introductory  text,  and 
(e)  to  read  as  foUows: 

S  201 .1 8    Denial  of  requests,  appeals  from 
denial. 

***** 

(b)  An  appeal  from  a  draiial  of  a 
request  must  be  received  within  sixty 
days  of  the  date  of  the  letter  of  denial 
and  shall  be  made  to  the  Commission 
and  addressed  to  the  Chairman,  United 
States  International  Trade  Commission, 
500  E  Street  SW.,  Washington,  DC 
20436.  Any  such  appeal  shall  be  in 
writing,  and  shall  indicate  clearly  in  the 
appeal,  and  if  the  appeal  is  in  paper 
form  on  the  envelope,  that  it  is  a 
"Freedom  of  Information  Act  Appeal." 
An  appeal  may  be  made  either  in  paper 
form,  or  electronically  by  contacting  the 
Commission  at  http://www.usitc.gov/ 
foia.htm. 
***** 

(d)  The  extensions  of  time  mentioned 
in  paragraph  (c)  of  this  section  shall  be 
made  only  for  one  or  more  of  the 
following  reasons: 
***** 

(e)  The  extensions  of  time  mentioned 
in  paragraph  (c)  of  this  section  shall  not 
exceed  ten  working  days  in  the 
aggregate. 

■  13.  Amend  §  201.19  to  revise 
paragraph  (b)  to  revise  the  definition  of 
submitter  to  read  as  follows: 

§  201 .19    Notification  regarding  requests 
for  confidential  business  information. 

***** 

(b)  Definitions.  *  *  * 

Submitter  means  any  person  or  entity 
who  provides  confidential  business 
information,  directly  or  indirectly,  to 
the  Conunission.  The  term  includes,  but 
is  not  limited  to,  corporations, 
producers,  importers,  and  state  and 
federal  governments,  as  well  as  others 
who  have-an  administrative  relationship 
with  the  Commission  such  as 
contractors,  bidders  and  vendors. 
***** 

■  14.  Amend  §  201.21  to  revise 
paragraph  (a)  to  read  as  follows: 

§  201 .21    Availability  of  specific  records, 
(a)  Records  available.  The  following 

■  information,  on  request  to  the  Secretary 
of  the  Commission,  is  available  for 
public  inspection  and  copying:  (1)  final 


opinions,  including  concurring  and 
dissenting  opinions,  as  well  as  orders, 
made  in  tibe  adjudication  of  cases;  (2) 
those  statements  of  policy  and 
interpretations  which  have  been 
adopted  by  the  agency;  and  (3) 
administrative  staff  manuals  and 
instructions  to  staff  that  affect  a  member 
of  the  public.  Available  information 
includes,  but  is  not  limited  to:  (i) 
Applications,  petitions,  and  other 
formal  documents  filed  with  the 
Commission,  (ii)  notices  to  the  public 
concerning  Commission  matters,  (iii) 
transcripts  of  testimony  taken  and 
exhibits  submitted  at  hearings,  (iv) 
reports  to  the  President,  to  either  or  both 
Houses  of  Congress,  or  to  Committees  of 
Congress,  release  of  which  has  been  v, 
authorized  by  the  President  or  the 
legislative  body  concerned,  (v)  reports 
and  other  dociunents  issued  for  general 
distribution.  Much  of  the  information    - 
described  above  also  is  available  on  the 
Commission's  World  Wide  Web  site. 
The  Commission's  home  page  is  at 
http://www.usitc.gov.  The  Web  site  also 
includes  information  subject  to  repeated 
Freedom  of  Information  Act  requests. 
Persons  accessing  the  Web  site  can  find 
instructions  on  how  to  locate 
Commission  information  by  following     ^ 
the  "Freedom  of  Information  Act"  link 
on  the  home  page. 
***** 

■  16.  Amend  §  201.31  to  revise  the 
section  heading  and  add  paragraph  (c)  to 
read  as  follows: 

§  201 .31     Fees  and  Employee  conduct 

***** 

(c)  The  Privacy  Act  Officer  shall 
establish  rules  of  conduct  for  persons 
involved  in  the  design,  development, 
operation,  or  maintenance  of  any  system 
of  records,  or  in  maintaining  any  record, 
and  periodically  instruct  each  such 
person  with  respect  to  such  rules  and 
the  requirements  of  the  Privacy  Act 
including  the  penalties  for 
noncompliance. 

■  16.  Remove  §  201.33  of  subpart  D. 


f  201 .33    [Removed] 

■  17.  Amend  §201. 170  to  revise 
paragraph  (c)  to  read  as  follows: 

§201.170    Compliance  procedures. 
*****  . 

(c)  The  Director,  Office  of  Equal 
Employment  Opportunity,  shall  be 
responsible  for  coordinating 
implementation  of  this  section. 
Complaints  may  be  sent  to  the  Director, 
Office  of  Equal  Employment 
Opportunity,  United  States  International 
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Trade  Commission,  500  E  Street  SW.. 
Washington.  DC  20436. 

*  •        »        •        • 

■  18.  Amend  the  authority  citation  for 
subpart  H  of  part  201  to  read  as  follows: 

Authority:  19  U.S.C.  1335;  5  U.S.C. 
5514(b)(1);  31  U.S.C.  3716(b);  31  U.S.C. 
3720A(b)(4);  31  CFR  chapter  IX:  26  CFR 
301.6402-6(b). 

■  19.  Amend  §  201.201  to  revise 
paragraphs  (f),  (i).  and  (m)  to  read  as 
follows: 

§201.201    Definitions. 

*  *         •         *         • 

(f)  Director  means  the  Director.  Office 
of  Finance  of  the  Commission  or  an 
official  designated  to  act  on  the 
Director's  behalf. 
***** 

(i)  Federal  Claims  Collection 
Standards  (FCCS)  means  standards 
published  at  31  CFR  chapter  IX. 

*  •        *        •        • 

(m)  Office  of  Finance  means  the 
Office  of  Finance  of  the  Commission. 
■  20.  Amend  §  201 .202  to  revise 
paragraphs  (a)  and  (b)(4)  to  read  as 
follows: 

§  201 .202    Purpose  and  scope  of  salary  and 
administrative  offset  rules. 

(a)  Purpose.  The  purpose  of  sections 
201.201  through  201.207  is  to 
implement  5  U.S.C.  5514.  31  U.S.C. 
3716.  and  31  U.S.C.  3720A  which 
authorize  the  collection  by  salary  offset, 
administrative  offset,  or  tax  refund 
offset  of  debts  owed  by  persons, 
organizations,  or  entities  to  the  Federal 
government.  Generally,  however,  a  debt 
may  not  be  collected  by  such  means  if 
it  has  been  outstanding  for  more  than 
ten  years  after  the  agency's  right  to 
collect  the  debt  first  accrued.  These 
proposed  regulations  are  consistent  with 
the  Office  of  Personnel  Management 
regulations  on  salary  offset,  codified  at 
5  CFR  Fart  550,  subpart  K,  and  with 
regulations  on  administrative  offset 
codified  at  31  CFR  part  901. 

(b)  •  *  * 

(4)  Nothing  in  Sections  201.201 
through  201.207  precludes  the 
compromise,  suspension,  or  termination 
of  collection  actions  where  appropriate 
under  the  standards  implementing  the 
Federal  Claims  Collection  Act  (31  U.S.C. 
3711  et  seq.),  namely,  31  CFR  chapter 
■IX.  *^ 

■  21.  Amend  §  201 .204  to  revise 
paragraphs  (a)(16){ii).  (g)(1),  {g)(2). 
(h){l)(iii),  (h)(2)(iii).  (h)(3).  (h)(4)(ii).  (j). 
and  (n)  to  read  as  follows: 

1201.204    Salary  offset. 

(a)*  •  • 


(16)*  •   • 

(ii)  Penalties  under  the  False  Claims 
Act.  31  U.S.C.  3729-3733,  or  under  any 
other  applicable  statutory  authority;  or 

*        •        •        *        • 

(g)  Notice  of  salary  offset  where  the 
Commission  is  the  paying  agency. 

(1)  Upon  issuance  of  a  proper 
certification  by  the  Director  (for  debts 
owed  to  the  Commission)  or  upon 
receipt  of  a  proper  certification  from 
another  creditor  agency,  the  Office  of 
Finance  shall  send  the  employee  a 
written  notice  of  salary  offset.  Such 
notice  shall  advise  the  employee: 

(i)  Of  the  certification  that  has  been 
issued  by  the  Director  or  received  from 
another  creditor  agency; 

(ii)  Of  the  amount  of  the  debt  and  of 
the  deductions  to  be  made;  and 

(iii)  Of  the  initiation  of  salary  offset  at 
the  next  officially  established  pay 
interval  or  as  otherwise  provided  for  in 
the  certification. 

(2)  The  Office  of  Finance  shall 
provide  a  copy  of  the  notice  to  the 
creditor  agency  and  advise  such  agency 
of  the  dollar  amount  to  be  offset  and  the 
pay  period  when  the  offset  will  begin. 
***** 

(h)  *  *  • 

(!)•   *   * 

(iii)  Deductions  shall  begin  the  pay 
period  following  the  issuance  of  the 
certification  by  the  Director  or  the 
receipt  by  the  Office  of  Finance  of  the 
certification  from  another  agency  or  as 
soon  thereafter  as  possible. 
***** 

(2)»   •   • 

(iii)  Lump-sum  deductions  from  final 
check.  In  order  to  liquidate  a  debt,  a 
lump-sum  deduction  exceeding  15 
percent  of  disposable  pay  may  be  made 
pursuant  to  31  U.S.C.  3716  and  5  U.S.C. 
5514(a)(1)  from  any  final  salary  payment 
due  a  former  employee,  whether  the 
former  employee  was  separated 
voluntarily  or  involuntarily. 

(3)  Multiple  debts.  Where  two  or  more 
creditor  agencies  are  seeking  salary 
offseit,  or  where  two  or  more  debts  are 
owed  to  a  single  creditor  agency,  the 
Office  of  Finance  may.  at  its  discretion, 
determine  whether  one  or  more  debts 
should  be  offset  simultaneously  within 
the  15  percent  limitation. 

(4)  *   *   * 
(ii)  In  the  event  that  a  debt  to  the 

Commission  is  certified  while  an 
employee  is  subject  to  salary  offset  to 
repay  another  agency,  the  Office  of 
Finance  may,  at  its  discretion, 
determine  whether  the  debt  to  the 
Commission  should  be  repaid  before  the 
debt  to  the  other  agency,  repaid 


simultaneously,  or  repaid  after  the  debt 
to  the  other  agency. 

***** 

(j)  Interest,  Penalties,  and 
Administrative  Costs.  Where  the 
Commission  is  the  creditor  agency,  it 
shall  assess  interest,  penalties,  and 
administrative  costs  pursuant  to  31 
U.S.C.  3717  and  31  CFR  901.9. 
*        *        *        *        •  . 

(n)  Exception  to  due  process 
procedures.  The  procedures  set  forth  in 
this  section  shall  not  apply  to 
adjustments  described  in  5  U.S.C. 
5514(a)(3)  and  5  CFR  550.1104(c). 
■  22.  Amend  §  201.206  to  revise 
paragraphs  (d),  (f)(3),  and  (g)(l)(iv)  to 
read  as  follows: 

§201.206    Administrative  offset 

***** 

(d)  Interest.  Pursuant  to  31  U.S.C. 

3717  and  31  CFR  901.9,  the  Commission 

shall  assess  interest,  penalties  and 

administrative  costs  on  debts  owed  to 

the  United  States.  The  Commission  is 

authorized  to  assess  interest  and  related 

charges  on  debts  that  are  not  subject  to 

31  U.S.C.  3717  to  the  extent  authorized 

imder  the  common  law  or  other 

applicable  statutory  authority. 
(Q*  *  * 

(3)  That  the  Commission  has 
complied  with  the  requirements  of  its 
own  administrative  offset  regulations 
and  the  applicable  provisions  of  31  CFR 
part  901  with  respect  to  providing  the 
debtor  with  due  process. 
***** 

(g)*   *   * 

(1).   *   *  . 

(iv)  That  the  agency  has  complied 
with  its  own  administrative  offset 
regulations  and  with  the  applicable 
provisions  of  31  CFR  part  901,  including 
providing  any  required  hearing  or 
review. 

■  23.  Amend  §  201.207  to  revise 
paragraph  (b)(3)  to  read  as  follows: 

§  201 .207    Administrative  offset  against 
amounts  payable  from  Civil  Service 
Retirement  and  Disability  Fund. 

*        »        *        *        * 

(b)*  *  • 

(3)  The  Commission  has  complied 
with  the  requirements  of  31  CFR  901.3, 
including  any  required  hearing  or 
review. 


PART  204— INVESTIGATIONS  OF 
EFFECTS  OF  IMPORTS  ON 
AGRICULTURAL  PROGRAMS 

■  1.  Revise  the  authority  citation  for  part 
204  to  read  as  follows: 

Authority:  19  U.S.C.  1335. 


■  2.  In  §  204.1,  redesignate  footnote  5  as 
footnote  1. 

■  3.  In  §  204.2,  redesignate  footnote  6  as 
footnote  2. 

PART  206— INVESTIGATIONS 
RELATING  TO  GLOBAL  AND 
BILATERAL  SAFEGUARD  ACTIONS, 
MARKET  DISRUPTION,  TRADE 
DIVERSION,  AND  REVIEW  OF  REUEF 
ACTIONS 

■  1.  The  authority  citation  for  part  206 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  1335,  2251-2254, 
3351-3382;  sees.  103,  301-302,  Pub.  L.  103- 
465,  108  Stat.  4809. 

■  2.  Amend  §  206.3  to  revise  paragraph 
(b)  to  read  as  follows:  ^ 

§  206.3    Institution  of  investigations; 
publication  of  notice;  and  availatHlity  for 
public  inspection. 

***** 

(b)  Contents  of  notice.  The  notice  will 
identify  the  petitioner  or  other 
requestor,  the  imported  article  that  is 
the  subject  of  the  investigation  and  its 
tariff  subheading,  the  nattire  and  timing 
of  the  determination  to  be  made,  the 
time  and  place  of  any  public  hearing, 
dates  of  deadlines  for  filing  briefs, 
statements,  and  other  doctunents,  limits 
on  page  lengths  for  posthearing  briefs, 
the  place  at  which  the  petition  or 
request  and  any  other  documents  filed 
in  the  course  of  the  investigation  may  be 
inspected,  and  the  name,  address,  and 
telephone  number  of  the  office  that  may 
be  contacted  for  more  information.  The 
Commission  will  provide  the  same  sort 
of  information  in  its  notice  when  the 
investigation  was  instituted  following 
receipt  of  a  resolution  or  on  the 
Commission's  own  motion. 
***** 

■  3.  Amend  §  206.8  to  revise  paragraph 
(b)  to  read  as  follows: 

§  206.8    Service,  filing  and  certification  of 
documents. 

***** 

(b)  Service.  Any  party  submitting  a 
document  for  the  consideration  of  the 
Commission  in  the  coiu^e  of  an 
investigation  to  which  this  part  pertains 
shall,  in  addition  to  complying  with 
§  201.8  of  this  chapter,  serve  a  copy  of 
the  public  version  of  such  document  on 
all  other  parties  to  the  investigation  in 
the  maimer  prescribed  in  §  201.16  of, 
this  chapter,  and,  when  appropriate, 
serve  a  copy  of  the  confidential  version 
of  such  document  in  the  manner 
provided  for  in  §  206.17(f).  The 
Secretary  shall  promptly  notify  a 
petitioner  when,  before  the 
establishment  of  a  service  list  under 
§  206.17(a)(4),  an  application  under 


§  206.17(a)  is  approved.  When 
practicable,  this  notification  shall  be 
made  by  facsimile  transmission.  A  copy 
of  the  petition  including  all  confideirtial 
business  information  shall  then  be 
served  by  petitioner  on  those  approved 
applicants  in  accordance  with  this 
section  within  two  (2)  calendar  days  of 
the  time  notification  is  made  by  the 
Secretary.  If  a  document  is  filed  before 
the  Secretary's  issuance  of  the  service 
list  provided  for  in  §  201.11  of  this 
chapter  or  the  administrative  protective 
order  list  provided  for  in  §  206.17.  the 
document  need  not  be  accompanied  by 
a  certificate  of  service,  but  the  docimient 
shall  be  served  on  all  appropriate 
parties  within  two  (2)  days  of  the 
issuance  of  the  service  list  or  the 
administrative  protective  order  list  and 
a  certificate  of  service  shall  then  be 
filed.  Notwithstanding  §201.16  of  this 
chapter,  petitions,  briefs,  and  testimony 
filed  by  parties  shall  be  served  by  hand 
or,  if  served  by  mail,  by  overnight  mail 
or  its  equivalent  Failure  to  comply  with 
the  requirements  of  this  rule  may  result 
in  removal  from  status  as  a  party  to  the 
investigation.  The  Commission  shall 
make  available,  upon  request,  to  all 
parties  to  the  investigation  a  copy  of 
each  document,  except  transcripts  of 
hearings,  confidential  business 
information,  privileged  information,  and 
information  required  to  be  served  under 
this  section,  placed  in  the  docket  file  of 
the  investigation  by  the  Commission. 
***** 

■  4.  Amend  §  206.17  to  revise  paragraphs 
(a)(2).  (b)(2).  (g)(1),  and  (g)(3)  to  read  as 
follows: 

§  206.17    Limited  disclosure  of  certain 
confidential  business  information  under 
administrative  protective  order. 

(a)  *  *  *  ,        '       ■ 

(2)  Application.  An  application  imder 
paragraph  (a)(1)  of  this  section  must  be 
made  by  an  authorized  applicant  on  a 
form  adopted  by  the  Secretary  or  a 
photocopy  thereof.  A  signed  application 
and  five  (5)  copies  thereof  shall  be  filed. 
An  application  on  behalf  of  an 
authorized  applicant  must  be  made  no 
later  than  the  time  that  entries  of 
appearance  are  due  pursuant  to  §  201.11 
of  this  chapter.  In  the  event  that  two  or 
more  authorized  applicants  represent 
one  interested  party  who  is  a  party  to 
the  investigation,  the  authorized 
applicants  must  select  one  of  their 
number  to  be  lead  authorized  applicant. 
The  lead  authorized  applicant's 
application  must  be  filed  no  later  than 
the  time  that  entries  of  appearance  are 
due.  Provided  that  the  application  is 
accepted,  the  lead  authorized  applicant 
shall  be  served  with  confidential 
business  information  pursuant  to 


paragraph  (f)  of  this  section.  The  other 
authorized  applicants  representing  the 
same  party  may  file  their  applications 
after  the  deadline  for  entries  of 
appearance  but  at  least  five  days  before 
the  deadline  for  filing  posthearing  briefs 
in  the  investigation,  and  shall  not  be 
served  with  confidential  business 
information. 

(b)*  *  * 

(2)  Use  such  confidential  business 
information  solely  for  the  purposes  of 
representing  an  interested  party  in  the 
Commission  investigation  then  in  . 

progress; 
*     .   *        *        *        * 

(g)  Exemption  from  disclosure — (1)  In 
general.  Any  person  may  request 
exemption  from  the  disclosure  of 
confidential  business  informatiori  under 
administrative  protective  order,  whether 
the  person  desires  to  include  such 
information  in  a  petition  filed  under 
this  Subpart  B,  or  any  other  submission  - 
to  the  Commission  during  the  course  of 
an  investigation.  Such  a  request  shall 
only  be  granted  if  the  Secretary  finds 
that  such  information  is  nondisclosable 
confidential  business  information.  As 
defined  in  §  201.6(a)(2)  of  this  chapter, 
nondisclosable  confidential  business 
information  is  privileged  information, 
classified  information,  or  specific 
information  (e.g.,  trade  secrets)  of  a  type 
for  which  there  is  a  clear  and 
compelling  need  to  withhold  from 
disclosure.  , 

(2)*   *   * 

(3)  Procedure  if  request  is  approved. 
If  the  request  is  approved,  the  person 
shall  file  three  versions  of  the 
submission  containing  the 
nondisclosable  confidential  business 
information  in  question.  One  version 
shall  contain  all  confidential  business 
information,  bracketed  in  accordance     • 
with  §  201.6  of  this  chapter  and 
§  206.8(c),  with  the  specific  information 
as  to  which  exemption  from  disclosure 
was  granted  enclosed  in  triple  brackets. 
This  version  shall  have  the  following 
warning  marked  on  every  page:  "CBI 
exempted  from  disclosure  imder  APO 
enclosed  in  triple  brackets."  The  other 
two  versions  shall  conform  to  and  be 
filed  in  accordance  with  the 
requirements  of  §  201.6  of  this  chapter 
and  §  206.8(c),  except  that  the  specific 
■  information  as  to  which  exemption  from 
disclosure  Was  granted  shall  be  redacted 
from  those  versions  of  the  submission. 


T 
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PART  207— INVESTIGATIONS  OF 
WHETHER  INJURY  TO  DOMESTIC 
INDUSTRIES  RESULTS  FROM 
IMPORTS  SOLD  AT  LESS  THAN  FAIR 
VALUE  OR  FROM  SUBSIDIZED 
EXPORTS  TO  THE  UNITED  STATES 

■  1.  The  authority  citation  for  part  207 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  1336,  1671-1677n, 
2482.  3513. 

■  2.  Remove  and  reserve  §  207.6. 

§207.6    [RamovMl] 

■  3.  Amend  §  207.7  by  revising 
paragraphs  {a)(2),  (b)(2).  and  (g)(1)  to 
read  as  follows: 

§  207.7    Limited  disclosure  of  certain 
business  proprietary  information  under 
administrative  protective  order. 

(a)*  •  * 

(2)  Application.  An  application  under 
paragraph  (a)(1)  of  this  section  must  be 
made  by  an  authorized  applicant  on  a 
form  adopted  by  the  Secretary  or  a 
photocopy  thereof.  A  signed  application 
and  five  (5)  copies  thereof  shall  be  filed. 
An  application  on  behalf  of  a  petitioner, 
a  respondent,  or  another  party  must  be 
made  no  later  than  the  time  that  entries 
of  appearance  are  due  pursuant  to 
§  201.11  of  this  chapter.  In  the  event 
that  two  or  more  authorized  applicants 
represent  one  interested  party  who  is  a 
party  to  the  investigation,  the 
authorized  applicants  must  select  one  of 
their  number  to  be  lead  authorized 
applicant.  The  lead  authorized 
applicant's  application  must  be  filed  no 
later  than  the  time  that  entries  of 
appearance  are  due.  Provided  that  the 
application  is  accepted,  the  lead 
authorized  applicant  shall  be  served 
with  business  proprietary  information 
pursuant  to  paragraph  (f)  of  this  section. 
The  other  authorized  applicants 
representing  the  same  party  may  file 
their  applications  after  the  deadline  for 
entries  of  appearance  but  at  least  five 
days  before  the  deadline  for  filing 
posthearing  briefs  in  the  investigation, ' 
or  the  deadline  for  filing  briefs  in  the    ' 
preliminary  phase  of  an  investigation,  or 
the  deadline  for  filing  submissions  in  a 
remanded  investigation,  and  shall  not 
be  served  with  business  proprietary 
information. 
***** 

(b)  *  *  * 

(2)  Use  such  business  proprietary 
information  solely  for  the  purposes  of 
representing  an  interested  party  in  the 
Commission  investigation  then  in 
progress  or  during  judicial  or  other 
review  of  such  Commission 
investigation; 


(g)  Exemption  from  dischsurB—{l]  In 
general.  Any  person  may  request 
exemption  from  the  disclosure  of 
business  proprietary  information  under 
administrative  protective  order,  whether 
the  person  desires  to  include  such 
information  in  a  petition  filed  under 
§  207.10.  or  any  other  submission  to  the 
Commission  during  the  course  of  an 
investigation.  Such  a  request  shall  only 
be  granted  if  the  Secretary  finds  that 
such  information  is  nondisclosable 
confidential  business  information.  As 
defined  in  §  201.6(a)(2)  of  this  chapter, 
nondisclosable  confidential  business 
information  is  privileged  information, 
classified  information,  or  specific 
information  (e.g..  trade  secrets)  of  a  type 
for  which  there  is  a  clear  and 
compelling  need  to  withhold  from 
disclosure.  The  request  will  be  granted 
or  denied  not  later  than  thirty  (30)  days 
(ten  (10)  days  in  a  preliminary  phase 
investigation)  after  the  date  on  which 
the  request  is  filed. 
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■  4.  Amend  §  207.62  to  revise  paragraph 
(b)(2)  to  read  as  follows: 

§  207.62    Rulings  on  adequacy  and  nature 
of  Commission  review. 


(b)  *  *  * 

(2)  Comments  shall  be  submitted 
within  the  time  specified  in  the  notice 
of  institution.  In  a  grouped  review,  only 
one  set  of  comments  shall  be  filed  per 
party.  Comments  shall  not  exceed 
fifteen  (15)  pages  of  textual  material, 
double  spaced  and  single  sided,  on 
stationery  measuring  8V2  x  11  inches. 
Comments  containing  new  factual 
information  shall  be  disregarded. 
***** 

■  5.  Amend  §  207.64  to  revise  paragraph 
(b)  to  read  as  follows: 

§207.64    Staff  Reports. 

*         *         *       ,  *         * 

(b)  Final  staff  report.  After  the 
hearing,  the  Director  shall  revise  the 
prehearing  staff  report  and  submit  to  the 
Commission,  prior  to  the  Commission's 
determination,  a  final  version  of  the 
staff  report.  The  final  staff  report  is 
intended  to  supplement  and  correct  the 
information  contained  in  the  prehearing 
staff  report.  The  Director  shall  place  the 
final  staff  report  in  the  record.  A  public 
version  of  the  final  staff  report  shall  be 
made  available  to  the  public  and  a 
business  proprietary  version  shall  also 
be  made  available  to  persons  authorized 
to  receive  business  proprietary 
information  under  §  207.7. 


PART  210— ADJUDICATION  AND 
ENFORCEMENT 

■  1.  The  authority  citation  for  part  2.10 
'continues  to  read  as  follows: 

Authority:  19  U.S.C.  1333,  1335.  and  1337. 

■  2.  Amend  §  210.4  to  revise  paragraph 
(f)(2)  to  read  as  follows: 

§210.4    Written  submissions; 
representations;  sanctions.  ' 

***** 

(0*  *  * 

(2)  Unless  the  Commission  or  this  part 
specifically  states  otherwise. 

(i)  The  original  and  6  true  copies  of 
each  submission  shall  be  filed  if  the 
investigation  or  related  proceeding  is 
before  an  administrative  law  judge,  and 

(ii)  The  original  and  12  true  copies  of 
each  submission  shall  be  filed  if  the 
investigation  or  related  proceeding  is 
before  the  Commission,  except  that  a 
submitter  shall  file  the  original  and  6 
copies  of  any  exhibits  filed  with  a 
request  or  petition  for  related 
proceedings. 
***** 

■  3.  Amend  §  210.8  to  revise  paragraph 
(a)  to  read  as  follows: 

§  21 0.8    Commencement  of  preinstitution 
proceedings. 

(a)  Upon  receipt  of  complaint.  A 
preinstitution  proceeding  is  commenced 
by  filing  with  the  Secretary  a  signed 
original  complaint  and  the  requisite 
number  of  true  copies.  The  complainant 
shall  file  12  confidential  copies  of  the 
complaint  along  with  6  copies  of  any 
exhibits  filed  with  the  complaint.  12 
nonconfidential  copies  of  the  complaint 
along  with  6  copies  of  any  exhibits  filed 
with  the  complaint,  plus  one 
confidential  copy  and  one 
nonconfidential  copy  of  the  complaint 
and  exhibits  for  each  person  named  in 
the  complaint  as  violating  section  337  of 
the  Tariff  Act  of  1930.  and  one 
nonconfidential  copy  for  the 
government  of  each  foreign  country  of 
any  person  or  persons  so  named.  The 
same  requirements  apply  for  the  filing 
of  a  supplement  to  the  complaint.  If  the 
complainant  is  seeking  temporary  relief, 
the  complainant  must  file  12 
confidential  copies  of  the  motion  along 
with  6  copies  of  any  exhibits  filed  with 
the  motion,  12  nonconfidential  copies 
along  with  6  copies  of  any  exhibits  filed 
with  the  motion,  plus  one  additional 
confidential  copy  and  one  additional 
nonconfidential  copy  of  the  motion  and 
exhibits  for  each  proposed  respondent, 
and  one  nonconfidential  copy  for  the 
government  of  the  foreign  country  of  the 
proposed  respondent.  The  additional 
copies  of  the  complaint  and  motion  for     ." 


temporary  relief  for  each  proposed 
respondent  and  the  appropriate  foreign 
government  are  to  be  provided 
notwithstanding  the  procedures 
applicable  to  a  motion  for  temporary 
relief,  which  require  service  of  the 
complaint  and  motion  for  temporary 
relief  by  the  complainant. 

PART  212— IMPLEMENTATION  OF  TH£ 
EQUAL  ACCESS  TO  JUSTICE  ACT 

■  1.  The  authority  citation  for  part  212 
continues  to  read  as  follows: 

Authority:  Sec.  203(a)(1).  Pub.  L.  96-481, 
94  Stat.  2325  (5  U.S.C.  504(c)(l}). 

■  2.  Amend  §  212.29  to  read  as  follows: 

§  21 2.29    Payment  of  award.  ^ 

An  applicant  seeking  payment  of  an 
award  shall  submit  to  the  Office  of 
Finance  of  the  Commission  a  copy  of 
the  Commission's  final  determination 
granting  the  award,  accompanied  by  a 
statement  that  the  applicant  will  not 
seek  review  of  the  decision  in  the 
United  States  courts.  The  address  for 
submission  to  the  Commission  is: 
United  States  International  Trade 
Commission,  Office  of  Finemce,  500  E 
Street  SW.,  Washington,  DC  20436.  The 
Commission  will  pay  the  amount  to  the 
applicant  within  60  days,  unless 
judicial  review  of  the  award  or  of  the 
imderlying  determination  of  the 
adversary  adjudication  has  been  sought 
by  the  applicant  or  any  other  party  to 
the  proceeding. 

Issued:  May  27.  2003.  ,      % 

By  Order  of  the  Commission. 
Marilyn  R.  Abbott.    - 
Secretary  to  the  Commission. 
[FR  Doc.  03-13688  Filed  6-2-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  201 
'[Docket  No.  02N-0241] 

Amendment  of  Regulations  on 
Aluminum  in  Large  and  Small  Volume 
Parenterals  Used  in  Total  Parenteral 
Nutrition;  Delay  of  Effective  Date 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule;  delay  of  effective 

date. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  to  change  the  labeling 
requirements  concerning  aluminum  in 


small  volume  parenterals  (SVPs)  and 
pharmacy  bulk  packages  (PBPs)  used  in 
total  parenteral  nutrition  (TPN).  The 
immediate  conteuner  labels  of  SVPs  and 
PBPs  containing  25  micrograms  per  liter 
(^g/L)  or  less  of  aluminum  may  state: 
"Contains  no  more  than  25  ng/L  of 
aluminum"  instead  of  stating  the  exact 
amount  of  aluminiun  they  contain.  In 
addition,  the  final  rule  revises  the 
aluminum  regulations  to  reflect  the  fact 
that  the  effective  date- of  the  final  rule    * 
published  in  the  Federal  Register  of 
January  26,  2000  (65  FR  4103)  (the 
January  2000  final  rule)  is  delayed  until 
July  26,  2004.  The  agency  is  taking  these 
actions  in  response  to  a  request  from 
industry. 

DATES:  This  final  rule  is  effective  July 
26,  2004.  The  effective  date  for 
§  201.323,  added  at  65  FR  4103,  January 
26,  2000,  is  delayed  until  July  26,  2004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  F.  Rogers,  Center  for  Drug 
Evaluation  and  Research  {HFD-7),  Food 
and  Drug  Administration,  56bO  Fishers 
Lane,  Rockville.  MD  20857,  301-594^ 
2041. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

In  the  January  2000  final  rule,  FDA 
amended  its  regulations  in  §201.323  (21 
CFR  201.323)  to  enact  certain 
requirements  regarding  aluminum  levels 
in  large  volume  parenterals  (LVPs), 
SVPs,  and  PBPs  used  in  TPN.  The 
January  2000  final  rule  was  originally 
scheduled  to  become  effective  on 
January  26,  2001.  In  the  Federal 
Register  of  January  26,  2001  (66  FR 
7864),  the  agency  published  a  document 
delaying  the  effective  date  to  January  26, 
2003.  In  the  Federal  Register  of 
November  26.  2002  (67  FR  70691),  the 
agency  published  a  document  further 
delaying  the  effective  date  to  January  26, 
2004. 

Section  201.323(c)  of  the  January  2000 
final  rule  required  the  product's 
maximum  level  of  aluminum  at  expiry 
to  be  stated  on  the  inunediate  container 
label  of  SVPs  and  PBPs  used  in  the 
preparation  of  TPN  solutions.  The 
January  2000  final  nile  required  that  the 
statement  on  the  immediate  container 
label  read  as  follows:  "Contains  no  more 
than  _  ng/L  of  aliuninum."  For  those 
SVPs  and  PBPs  that  are  lyophihzed 
powders  used  in  the  preparation  of  TPN 
solutions,  the  January  2000  final  rule 
required  that  the  maximum  level  of 
alumiiium  at  expiry  be  printed  on  the 
immediate  container  label  as  follows: 
"When  reconstituted  in  accordance  with 
the  package  insert  instructions,  the 
condentration  of  aluminum  will  be  no 
more  than  _  ng/L."  The  January  2000 


final  rule  also  required  that  the 
maximum  level  of  aluminum  be  stated 
as  the  highest  of:  (1)  The  highest  level 
for  the  batches  produced  during  the  last 
3  years,  (2)  the  highest  level  for  the 
latest  five  batches,  or  (3)  the  maxiitluak^ 
historical  level,  but  only  until 
completion  of  production  of  the  first 
five  batches  after  the  effective  date  of 
the  rule.  , 

In  the  Federal  Register  of  August  12, 
2002  (67  FR  52429),  FDA  proposed  to 
amend  §  201.323  to  permit  the 
inunediate  container  labels  of  SVPs  and 
PBPs  containing  25  ^g/L  or  less  of 
aluminum  to  state:  "Contains  no  more 
than  25  \ig/h  of  aluminum"  instead  of 
stating  the  exact  amounfof  aluminum 
they  contain  (the  2002  proposed  rule). 
The  proposed  amendment  was 
prompted  by  a  request  from  the  Health 
Industry  Manufacturers  Association     / 
(HIMA,  now  called  AdvaMed).  A 
complete  discussion  of  HIMA's 
arguments  in  support  of  the  revision  can 
be  found  in  the  2002  proposed  nde. 

The  agency  agreed  witn  HIMA's 
request  for  the  following  reasons.  FDA 
has  already  determined  that  25  jig/L  is 
a  safe  upper  limit  for  manufacturers  to 
include  in  LVPs  and  believes  that  it  is 
similarly  appropriate  for  SVPs  and 
PBPs.  If  an  SVP  or  PBP  that  contains  25 
^g/L  of  aluminum  is  added  to  a  TPN 
solution  that  contains  25  ^g/L  of 
aluminum,  the  concentration  of 
aluminum  in  the  mixture  will  still  be  25 
^g/L.  Consistent  with,  its  approach  to 
LVPs  (to  which  SVPs  and  PBPs  are 
added)  that  are  permitted  to  contain  25 
Hg/L,  FDA  believes  health  care 
practitioners  will  be  provided  with 
sufficient  information  on  the  aluminum  . 
content  of  SVPs  and  PBPs  if  the  label 
states  that  the  product  contains  no  more 
than  25  ^g/L  of  aluminum. 

In  the  2002  proposed  rule,  the  agency 
also  announced  its  intent  to  extend  the 
effective  date  for  §  201.323  as  necessary 
to  provide  time  for  the  propo.sal  to  be 
finalized. 

n.  Comments  on  the  Proposed  Rule 

The  agency  received  one  comment  on 
the  2002  proposed  rule.  The  comment 
agreed  with  the  proposal.  The  comment 
supported  the  agency's  plan  to  extend 
the  effective  date  of  §  201.323  until  the 
proposed  rule  could  be  finalized.  The 
comment  asked  that  the  effective  date  be 
extended  at  least  18  months  after 
January  26,  2003,  to  give  industry 
sufficient  time  to  comply  with 
§  201.323.  The  comment  also  asked  FDA 
to  clarify  that  a  delay  of  the  effective 
date  would  apply  to  all  products  subject 
to  §201.323. 

In  response  to  this  comment,  the 
agency  is  delaying  the  effective  date  of 
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§  201.323  until  July  26.  2004.  This  delay 
applies  to  all  products  subject  to 
§201.323. 

in.  Changes  From  the  Proposed  Rule 

The  final  rule  delays  the  effective  date 
of  §201.323  to  July  26.  2004.  The  final 
rule  also  changes  §  201.323(c)(3)  to 
reflect  the  fact  that  the  effective  date  has 
been  delayed.  Section  201.323(c)(3) 
provides  that  a  manufacturer  may  state 
the  maximum  level  of  aluminum  in 
terms  of  historical  levels,  but  only  until 
completion  of  production  of  the  first 
five  batches  after  the  effective  date  of 
the  January  2000  final  rule.  That 
-  effective  date  is  the  date  by  which 
manufacturers  are  to  submit 
supplements  describing  the  validated 
assay  method  used  to  determine 
aluminum  content.  Because 
manufacturers  now  have  until  July  26. 
2004.  to  submit  supplements,  the  final 
rule  changes  the  date  in  §  201.323(c)(3) 
to  July  26.  2004.  The  final  rule  also 
slightly  modifies  the  introductory 
language  in  §  201.323(c)  to  clarify  that 
the  language  "except  as  provided  in 
paragraph  (d)  of  this  section"  applies  to 
both  the  second  and  third  sentences  in 
§  201.323(c).  That  is.  the  "exception" 
language  applies  generally  to  SVPs  and 
PBPs  used  In  the  preparation  of  TPN 
and  also  to  SVPs  and  PBPs  that  are 
lyophilized  powders  that  are 
reconsituted  and  used  in  the 
preparation  of  TPN. 

rV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Paperwork  Reduction  Act  of  1995 

FDA  concludes  that  this  final  rule 
contains  no  collections  of  information. 
Therefore,  clearance  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1995  is  not 
required. 

VI.  Analysis  of  Impacts 

'      FDA  has  examined  the  impacts  of  this 
amendment  to  §201.323  under 
Executive  Order  12866.  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612).  and 
the  Unfunded  Mandates  Reform  Act  of 
1995  (2  U.S.C.  1501  et  seq.).  Executive 
Order  12866  directs  agencies  to  assess 
all  costs  and  benefits  of  available 
regulatory  alternatives  and.  when 
regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 


economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  The 
agency  believes  that  this  final  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  order  and  in  these  two 
statutes. 

The  purpose  of  this  final  rule  is  to 
relax  the  requirements  of  the  January 
2000  final  rule  for  labeling  aluminum 
content  in  SVPs  and  PBPs  used  in  TPN. 
Specifically,  this  final  rule  allows 
manufacturers  to  use  ,a  standard 
statement  of  quantity  of  aluminum 
content  in  place  of  the  exact  amount  for 
affected  products  that  contain  no  more 
than  25  ng/L  of  aluminum.  FDA 
determined  that  the  proposed  rule 
would  not  be  a  significant  action  as 
defined  by  the  Executive  order.  FDA 
received  one  conunent  to  the  proposed 
rule,  but  the  comment  did  not  address 
the  Analysis  of  Impacts  section  of  the 
proposed  rule. 

In  the  Analysis  of  Impacts  section  of 
the  January  2000  final  rule,  the  agency 
relied  on  the  Eastern  Research  Group 
(ERG)  report  entitled  "Addendum  to 
Compliance  Cost  Analysis  for^ 
Regulation  for  Parenteral  Drug  Products 
Containing  Aluminum."  In  that  report, 
ERG  calculated  the  total  relabeling  costs 
for  SVPs  and  PBPs  to  be  about  $523,000, 
or  about  $3,500  per  product  (equivalent 
to  annualized  costs  totaling  $128,000,  or 
about  $850  per  product,  discounted  at  7 
percent  over  5  years).  To  the  extent  that 
manufacturers  of  SVPs  and  PBPs 
containing  no  more  than  25  ^g/L  of 
aluminum  use  the  added  flexibility  in 
labeling  that  this  final  rule  provides,  the 
compliance  burden  cited  above  could  be 
reduced. 

The  single  comment  to  the  proposed 
rule  requested  that  an  additional  18 
months  be  added  to  the  effective  date  of 
§  201.323.  FDA  has  complied  with  this 
request.  Since  this  additional  time 
would  allow  for  more  flexibility  in 
implementing  the  compliance  methods 
for  all  parts  of  §  201.323,  it  could  further 
reduce  the  compliance  burden. 

Because  this  final  rule  could  slightly 
decrease  current  compliance  costs  for 
the  affected  industry  without  imposing 
any  additional  costs,  FDA  has 
determined  that  the  final  rule  is  not  a 
significant  regulatory  action  as  defined 
by  the  Executive  order  and  thus  is  not 
subject  to  review  imder  the  Executive 
order.  • 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  FDA  made  the  determination 
for  the  January  2000  final  rule  that  very 
few  small  firms,  if  any,  would  be 


significantly  impacted.  Thus,  the  agency 
certified  that  the  final  rule  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
This  final  rule  could  slightly  lessen  the 
economic  impact  of  the  January  2000 
final  rule.  Accordingly,  FDA  certifies 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  No 
further  analysis  is  required  luider  the 
Regulatory  Flexibility  Act  (as  amended). 

Section  202(a)  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104—4)  requires  that  agencies 
prepare  a  written  statement  of 
anticipated  costs  and  benefits  before 
finalizing  any  rule  that  may  result  in  an 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year  (adjusted  annually  for 
inflation). 

The  Unfunded  Mandates  Reform  Act 
does  not  require  FDA  to  prepare  a 
statement  of  costs  and  benefits  for  the 
final  rule  because  the  rule  is  not 
expected  to  result  in  any  1-year 
expenditure  that  would  exceed  $100 
million  adjusted  for  inflation.  The 
current  inflation-adjusted  statutory 
threshold  is  $110  million. 

VII.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  Executive  order  and,  consequently,' 
a  federalism  summary  impact  statement 
is  not  required. 

List  of  Subjects  in  21  CFR  Fart  201 

Drugs,  Labeling,  Reporting  and 
recordkeeping  requirements. 

■  Therefore,  luider  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under         • 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  201  is 
amended  as  follows: 

PART  201— LABEUNG 

■  1.  The  authority  citation  for  21  CFR 
part  201  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331.  351.  352. 
353.  355.  358.  360.  360b,  360gg-360ss.  371, 
374.  379e;  42  U.S.C.  216.  241.  262.  264. 


■  2.  Section  201.323  is  amended  by 
revising  the  first  sentence  of  the 
introductory  text  of  paragraph  (c);  by 
removing  from  paragraph  (c)(3)  the  word 
"January'^and  adding  in  its  place  the 
word  "July";  by  redesignating 
paragraphs  (d)  and  (e)  as  paragraphs  (e) 
and  (f),  respectively;  and  by  adding  new 
paragraph  (d)  to  read  as  follows: 

§  201 .323    Aluminum  in  large  and  small 
volume  parenterals  used  in  total  parenteral 
nutrition. 

***** 

(c)  Except  as  provided  in  paragraph 
(d)  of  this  section,  the  maximum  level 
of  aluminum  present  at  expiry  must  be 
stated  on  the  immediate  container  label 
of  all  small  volume  parenteral  (SVP) 
drug  products  and  pharmacy  bulk 
packages  (PBPs)  used  in  the  preparation 
of  TPN  solutions.*  *  * 

(d)  If  the  maximum  level  of  aluminum 
is  25  ^g/L  or  less,  instead  of  stating  the 
exact  amount  of  aluminum  as  required 
in  paragraph  (c)  of  this  section,  the 
immediate  ct)ntainer  label  may  state: 
"Contains  no  more  than  25  ^g/L  of 
aluminum."  If  the  SVP  or  PBP  is  a 
lyophilized  powder,  the  immediate 
container  label  may  state:  "When 
reconstituted  in  accordance  with  the 
package  insert  instructions,  the 
concentration  of  aluminum  will  be  no 
more  than  25  Jig/L". 

*        *        *        *        * 

Dated:  May  22,  2003. 
JeCfrey  Shuren,   ' 

Assistant  Commissioner  for  Policy. 

(FR  Doc.  03-13752  Filed  6-2-03;  8:45  am] 

BiLUNG  cooe  4iao-oi-s 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  349 

[Doclcet  No.  03N-0193] 
RIN  0910-AA01 

Ophthalmic  Drug  Products  for  Over- 
the-Counter  Human  Use;  Final 
Monograph;  Technical  Amendment 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  technical 

amendment. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulation  that  established  conditions 
imder  which  over-the-counter  (OTC) 
ophthalmic  drug  products  are  generally 
recognized  as  safe  and  effective  and  not 
misbr^ded.  This  amendment  updates 


the  monograph  to  incorporate  a  United 
States  Pharmacopeia  (USP)  name 
change  for  one  active  ingredient 
included  in  the  monograph.  This  final 
rule  is  part  of  FDA's  ongoing  review  of 
OTC  drug  products. 

DATES:  This  final  rule  is  effective  July  3, 
2003.  Submit  written  or  electronic 
comments  by  August  4,  2003. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
'  Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Benson,  Center  for  Drug 
Evaluation  and  Research  (HFD-560), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-2222. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  * 

In  the  Federal  Register  of  March  4, 
1988  (53  FR  7076),  FDA  issued  a  final 
monograph  for  OTC  ophthalmic  drug 
products  in  part  349  (21  CFR  part  349). 
Section  349.12  of  that  monograph 
included  the  active  ingredient 
hydroxypropylTnethylcellulose.  In 
2000,  the  USP  proposed  (for  inclusion 
in  the  Third  Supplement  to  L^SP  24)  a 
name  change  for  this  ingredient  based 
on  a  name  adopted  by  the  United  States -, 
Adopted  Names  Council  (Ref.  1).  The 
new  name  for  hydroxypropyl 
methylcellulose  is  hypromellose.'  This 
name  change  became  official  on  March 
1,  2001,  and  was  subsequently  included 
in  the  L^SP  with  an  effective  date  of 
September  1,  2002  (Ref.  2). 

n.  Naming  Process 

The  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  in  section  502(e)(l)(A)(i) 
(21  U.S.C.  352(e)(l)(A){i))  requires  the 
label  of  a  drug  to  bear  the  established 
name  of  the  drug  to  the  exclusion  of  any 
other  nonproprietary  name  (except  the 
applicable  systematic  chemical  name  or 
the  chemical  formula).  The  established 
name  of  the  drug  is  defined  as: 

*   *   *  (A)  the  applicable  official  name 
designated  pursuant  to  section  508  [of  the 
act],  or  (B)  if  there  is  no  such  name  and  such 
drug,  or  such  ingredient,  is  an  article    . 
recognized  in  an  official  compendium,  then 
the  official  title  thereof  in  such  compendium, 
or  (C)  if  neither  clause  (A)  nor  clause  (B)  of 
this  subparagraph  applies,  then  the  common 
or  usual  name,  if  any,  of  such  drug  or  of  such 
ingredient  *   •  *. 
21  U.S.C.  352(e)(3). 

Section  508  of  the  act  (21  U.S.C.  358) 
authorizes  FDA  to  designate  an  official 
name  for  any  drug  if  FDA  determines 
"that  such  action  is  necessary  or 


desirable  in  the  interest  of  usefulness 
and  simplicity."  FDA  does  not, 
however,  routinely  designate  official 
names  for  drug  products  under  section 
508  of  the  act  (§  299.4(e)  (21  CFR 
299.4(e))).  In  the  absence  of  designation 
by  FDA  of  an  official  name,  interested 
persons  may  rely  on  the  current 
compendial  name  as  the  established 
name  {§  299.4(e)). 

in.  The  Technical  Amendment 

FDA  has  not  designated  an  official 
name  for  the  active  ingredient 
hydroxypropyl  methylcellulose.  Thus, 
its  established  name  is  the  current 
compendial  name.  The  USP  has  now 
changed  the  compendial  name  for        ^ 
hydroxypropyl  methylcellulose  to 
hypromellose.  To  be  consistent  with  the 
change  in  this  official  compendial 
liame,  the  agency  is  changing  this  name 
in  §  349.12  in  the  ingredient  listing.  As 
noted  previously,  this  USP  name  change 
became  official  on  March  1,  2001,  with 
a  USP  effective  date  of  September  1, 
2002. 

Because  section  502(e)(1)  and  (e)(3)  of 
the  act  requires  the  established  name  of 
a  drug  to  be  used,  any  ophthalmic  drug 
produci  initially  introduced  or  initially 
delivered  for  introduction  into  inters'tate 
commerce  after  September  1.  2002, 
would  need  to  bear  the  new  established 
name  "hypromellose."  However,  the 
agency  is  aware  that  many 
manufacturers  of  OTC  ophthalmic  drug 
products  have  not  yet  implemented  this 
name  change  in  their  product  labeling. 
Therefore,  elsewhere  in  this  issue  of  the 
Federal  Register,  as  a  matter  of  its 
enforcement  discretion,  the  agency  is 
issuing'guidance  stating  its  intent  to 
provide  manufacturers  of  affected  OTC 
ophthalmic  drug  products  until 
September  1,  2003  (1  extra  year  from  the 
USP  effective  date),  to  implement  this 
labeling  change.  Accordingly,  on  or  after 
September  1,  2003.  any  OTC  ophthalmic 
drug  product  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce  that  contains  the 
ingredient  hypromellose  (formerly 
known  as  hydroxypropyl  . 
methylcellulose)  must  bear  labeling  that 
contains  the  new  name  for  this 
ingredient. 

To  the  extent  that  5  U.S.C.  553  applies 
to  this  action,  it  is  exempt  from  notice 
and  comment  because  it  constitutes  a 
rule  of  agency  procedure  under  5  U.S.C. 
553(b)(3)(A).  Alternatively,  the  agency's 
implementatian  of  this  action  without 
opportunity  for  public  comment  comes 
within  the  good  cause  exceptions  in  5 
U.S.C.  553rt)){3)(B)  in  that  obtaining 
public  comment  is  impracticable,    — ^_ 
unnecessary',  and  contrary  to  public 
interest.  This  labeling  revision 
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represents  a  minor  clarifying  change 
that  does  not  change  the  substance  of 
the  labeling  requirements  contained  in 
the  final  regulations.  As  discussed 
previously  in  this  document, 
manufacturers  must  relabel  their 
products  as  a  result  of  the  USP  name 
change  to  remain  in  compliance  with 
the  act.  This  amendment  updates  the 
name  of  one  active  ingredient  in  the 
final  monograph  for  OTC  ophthalmic 
drug  products  to  reflect  this  official 
name  change  that  has  already  been 
implemented  by  the  USP.  In  accordance 
with  21  CFR  10.40(e)(1).  FDA  is 
providing  an  bpportunity  for  comment 
on  whether  the  regulation  should  be 
modified  or  revoked. 

IV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
•  final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612).  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Public  Law  104-4).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts:  and  equity).  Under  the 
Regulatory  Flexibility  Act.  if  a  rule  has 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  an 
agency  must  analyze  regulatory  options 
that  would  minimize  any  significant 
impact  of  the  rule  on  small  entities. 
Section  202(a)  of  the  UMRA  requires 
that  agencies  prepare  a  written 
statement  of  anticipated  costs  and 
benefits  before  proposing  any  rule  that 
may  result  in  an  expenditure  in  any  one 
year  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  (adjusted 
annually  for  inflation). 

The  agency  concludes  that  this  final 
rule  is  consistent  with  the  principles  set 
out  in  Executive  Order  12866  and  in 
these  two  statutes.  FDA  has  determined 
that  the  final  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  order  and  so  is  not  subject  to 
review  under  the  Executive  order. 

The  UMRA  does  not  require  FDA  to 
prepare  a  statement  of  costs  and  benefits 
for  this  final  rule,  because  the  final  rule 
is  not  expected  to  result  in  any  1-year 
expenditure  that  would  exceed  $100 
million  adjusted  for  inflation.  The 
current  inflation  adjusted  statutory 
threshold  is  about  $110  million. 

The  purpose  of  this  final  rule  is  to 
update  the  final  monograph  for  OTC 
ophthalmic  drug  products  to 


incorporate  a  USP  name  change  for  one 
active  ingredient  included  in  the 
monograph.  As  discussed  in  section  II  of 
this  document,  section  502(e)(1)  and 
(e)(3)  of  the  act  requires  that  the  ' 

established  name  of  a  drug  be  used. 
Under  §  299.4(e).  because  FDA  does  not 
routinely  designate  official  names  under 
section  508  of  the  act,  the  established 
name  under  section  502(e)  of  the  act 
ordinarily  is  the  compendial  naine  of 
the  drug.  Therefore,  because  FDA  has 
not  designated  an  official  name  under 
section  508  of  the  act,  manufacturers 
must  relabel  their  products  as  a  result  of 
the  USP  name  change  to  remain  in 
compliance  with  the  act.  Updating  the 
name  of  the  active  ingredient  in  the 
ophthalmic  monograph  to  reflect  its 
current  established  name  will  eliminate 
possible  confusion  by  the  public. 
Because  manufacturers  must  relabel       * 
their  products  as  a  result  of  the  USP 
name  change  to  remain  in  compliance 
with  the  act,  this  rule  does  not  impose 
any  additional  costs  on  industry. 
Consequently,  the  agency  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore,  no 
further  analysis  is  required. 

V.  Paperwork  Reduction  Act  of  1995 

The  agency  concludes  that  the 
labeling  requirements  in  this  document 
are  not  subject  to  review  by  the  Office 
of  Management  and  Budget  because 
they  do  not  constitute  a  "collectioH  of 
information"  under  the  Paperwork 
Reduction  Act.of  1995  (44  U.S.C.  3501 
et  seq.].  Rather,  the  labeling  statements 
are  a  "public  disclosure  of  information 
originally  supplied  by  the  Federal 
government  to  the  recipient  for  the 
purpose  of  disclosure  to  the  public"  (5 
CFR  1320.3(c)(2)). 

VI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.31(a)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statemeqt 
is  required. 

VII.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 


agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  Executive  order  and,  consequently," 
a  federalism  summary  impact  statement 
is  not  required. 

Vin.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  this  document. 
Submit  a  single  copy  of  electronic 
comments  or  three  paper  copies  of  any 
mailed  comments,  except  that 
individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  and  may  be 
accompanied  by  a  supporting 
memorandum  or  brief.  Received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

IX.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (see  ADDRESSES) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4^.m..  Monday 
through  Friday. 

1.  'Pharmacopeial  Forilm."  The  United 
States  Pharmacopeial  Convention,  Inc.. 
RockviUe.  MD.  pp.  702-705.  May  and  June 
2000.    ' 

2.  "Third  Supplement,"  United  State/: 
Pharmacopeia  24,  National  Formulary  19, 
The  United  States  Pharmacopeial 
Convention,  Inc..  RockviUe.  MD,  pp.  3041- 
3042,  January  2.  2001. 

List  of  Subjects  in  21  CFR  Part  349 

Labeling,  Ophthalmic  goods  and 
services.  Over-the-counter  drugs. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  349  is 
amended  as  follows:        « 

PART  349— OPHTHALMIC  DRUG 
PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

■  1.  The  authority  citation  for  21  CFR 
part  349  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  351,  352,  353, 
355.  360,  371. 

■  2.  Section  349.12  is  amended  by 
revising  paragraph  {a)(3)  to  read  as 
follows: 

§349.12    Ophthalmic  demulcents. 

***** 

(a)*   *   * 

(3)  Hypromellose,  0.2  to  2.5  percent. 


Dated:  May  15.  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-13827  Filed  6-2-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  878  '       ,       , 

[Docket  No.  02N-0288] 

Medical  Devices;  Designation  of 
Special  Control  for  Eight  Surgical 
Suture  Devices 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  to  amend  the  classification 
regulations  for  eight  surgical  sutiu-e 
devices  previously  reclassified  into 
class  II  to  specify  a  special  control  for 
those  devices.  The  special  control  is  an 
FDA  guidance  document  entitled  "Class 
II  Special  Controls  Guidance  Document: 
Surgical  Sutures;  Guidance  for  Industry 
and  FDA"  that  identifies  performance, 
testing,  and  labeling  recommendations 
for  the  devices.  Elsewhere  in  this  issue 
of  the  Federal  Register,  FDA  is 
announcing  the  availability  of  the 
guidance  document  that  will  serve  as 
the  special  control.  FDA  is  taking  these 
actions  on  its  own  initiative  because  it 
believes  they  are  necessary  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  surgical  suture  devices. 
These  actions  are  being  taken  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act). 

DATES:  This  rule  is  effective  July  3, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  D.  Watson,  Center  for  Devices 
and  Radiological  Health  (HFZ-410); 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  RockviUe,  MD  20850, 
■301-594-3090,  ext.  164. 

SUPPLEMENTARY  INFORMATION: 

r 
I.  Background 

The  act  (21  U.S.C.  301  et  seq.),  as  . 
amended  by  the  Medical  Device 
Amendments  of  1976  (the  1976 
amendments)  (Public  Law  94-295),  thfe 
Safe  Medical  Devices  Act  of  1990 
(SMDA)  (Public  Law  101-629),  the  Food 
and  Drug  Administration  Modernization 
Act  (FDAMA)  (Public  Law  105-115). 
and  the  Medical  Device  User  Fee  and 
Modernization  Act  (MDUFMA)  (Public 


Law  107-250)  established  a 
comprehensive  system  for  the  regulation 
of  medical  devices  intended  for  human 
use.  Section  513  of  the  act  (21  U.S.C. 
360c)  established  three  categoHes 
(classes)  of  devices,  depending  on  the 
regulatory  controls  needed  to  provide 
reasonable  assiuance.of  their  safety  and 
effectiveness.  The  three  categories  of 
devices  are  class  I  (general  controls), 
class  II  (special  controls),  and  class  in 
(premarket  approval). 

Under  the  1976  amendments,  class  II 
devices  were  defined  as  those  devices 
for  which  there  is  insufficient 
information  to  show  that  general 
controls  themselves  will  assure  safety 
and  effectiveness,  but  for  which  thfere  is 
sufficient  information  to  establish 
performance  standards  to  provide  such 
assuirance. 

^MDA  broadened  the  definition  of 
class  II  devices  to  mean  those  devices 
for  which  the  general  controls  by 
themselves  are  insufficient  to  provide 
reasonable  assiu-ance  of  safety  and 
effectiveness,  but  for  which  there  is 
sufficient  information  to  establish 
special  controls  to  provide  such 
assiu-ance,  including  performanca»»» 
standards,  postmarket  surveillance, 
patient  registries,  development  and 
dissemination  of  guidelines, 
recommendations,  and  any  other 
appropriate  actions  the  agency  deems 
necessary  (section  513(a)(1)(B)  of  the 
act). 

The  1976  amendments  also  broadened 
the  definition  of  "device"  in  201(h)  of 
the  act  (21  U.S.C.  321(h))  to  include 
certain  articles  that  were  once  regulated 
as  drugs.  Under  the  1976  amendments, 
Congress  classified  into  class  III  all 
transitional  devices,  i.e.,  those  devices 
previously  regulated  as  new  drugs, 
including  surgical  sutures. 

n.  Regulatory  History  of  the  Devices 

In  the  Federal  Register  of  December 
16, 1977  (42  FR  63472),  FDA  published 
a  notice  that  identified  sutures  as  class 
III  devices  under  the  transitional 
provisions  of  the  act.  Section  520(1)(2J  of 
the  act  (21  U:S.C.  360j(l)(2)J  provides 
that  the  manufacturer  or  importer  of  a 
device  classified  in  class  III  tmder  the 
transitional  provisions  may  file  a 
petition  for  reclassification  of  the  device 
into  class  I  or  class  II.  Procedures  for 
filing  and  review  of  classification 
petitions  are  set  forth  in  §  860.136  (21 
CFR  860.136). 

In  accordance  with  section  520(1)(2)  of 
the  act  and  §  860.136,  and  after 
consulting  with  members  of  the  General 
and  Plastic  Surgery  Devices  Panel,  FDA 
reclassified  surgical  sutiu'e  devices  from 
class  III  to  class  II  as  follows: 


1 .  Absorbable  poly(glycolide/L- 
lactide)  surgical  sutiu%  (21  CFR 
878.4493),  reclassification  order  (letter) 
dated  September  14,  1989; 

2.  Stainless  steel  sutiue  (21  CFR 
878.4495),  reclassification  order  (letter) 
datedjuly  30, 1986; 

3.  Absorbable  surgical  gut  suture  (21 
CFR  878.4830),  reclassification  order 
(letter)  dated  September  19.  1988; 

4.  Nonabsorbable  poly(ethylene 
terephthalate)  surgical  suture  (21  CFR 
878.5000),  reclassification  order  (letter) 
dated  July  5,  1990; 

5.  Nonabsorbable  polypropvlene 
surgical  suture  (21  CFR"878.5'010), 
reclassification  order  (letter)  dated  July 
5,  1990; 

6.  Nonabsorbable  polyamide  surgical 
sutvue  (21  CFR  878.5020). 
reclassification  order  {letter)  dated 
February  15, 1990: 

7.  Natural  nonabsorbable  silk  surgical 
sutiu-e  (21  CFR  878.5030), 
reclassification  order  (letter)  dated 
November  9, 1990;  and 

8.  Nonabsorbable  expanded 
polytetrafluoroethylene  siu-gical  suture 
(21  CFR  878.5035),  reclassification  order 
(letter)  dated  September  9,  1999. 

In  the  Federal  Register  of  December 
19,  2002  (67  FR  77678),  FDA  published 
a  proposed  rule  to  designate  a  special 
control  for  eight  surgical  suture  devices 
already  classified  into  class  II.  FDA 
proposed  that  surgical  suture  devices  » 
would  remain  in  class  II,  but  would  be 
subject  to  a  special  control.  The 
proposed  rule  identified  the  special 
control  as  an  FDA  guidance  dociunent 
entitled  "Class  II  Special  Controls 
Guidance  Document:  Siupcal  Sutures; 
Guidance  for  Industry  and  FDA."  In  the 
same  edition  of  the  Federal  Register, 
FDA  announced  the  availability  of  the 
draft  guidance  that,  when  final,  was 
intended  to  serve  as  a  special  control 
(67  FR  77797).  FDA  invited  interested 
persons  to  comment  on  the  proposed 
rule^and  on  the  proposed  special  control 
guidance  dociunent  by  March  19,  2003. 

III.  FDA's  Conclusion 

FDA  received  rto  comments  on  the 
proposed  rule  or  on  the  guidance 
docvunent  proposed  as  the  special 
control.  Therefore,  under  the  SMDA 
authority,  FDA  is  amending  the 
classification  regulations  for  eight 
surgical  suture  devices  previously 
reclassified  into  class  II,  to  designate  a 
special  control  for  those  devices.  The 
special  control  capable  of  providing 
reasonable  assiu-jmce  of  safety  and 
effectiveness  for  these  devices  is  a 
guidance  dociunent  entitled  "Class  II 
Special  Controls  Guidance  Document: 
Surgical  Sutures;  Guidance  for  Industry 
and  FDA"  that  identifies  performance. 
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testing,  and  labeling  reconunendations 
for  the  devices.  Elsewhere  in  this  issue 
of  the  Federal  Register,  FDA  is 
announcing  the  availability  of  the 
special  control  guidance. 

Following  the  effective  date  of  this 
final  rule,  any  firm  submitting  a  510(k) 
premarket  notification  for  a  new 
siugical  suture  will  need  to  address  the 
recommendations  in  the  special  control 
guidance.  However,  the  firm  need  only 
show  that  its  device  is  as  safe  and 
effective  as  a  device  that  meets  guidance 
recommendations.  The  firm  may  use 
alternative  approaches  if  those 
approaches  address  the  performance, 
testing,  and  labeling  issues  identified  in 
the  guidance. 

rV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.34(b)  that  this  final  rule  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  iippact  statement 
is  required. 


impa 


V.  Analysis  of  Impacts 

FDA  has  examined  the  impact  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612).  and  the  Unhmded 
Mandates  Reform  Act  of  1995  (Public 
Law  104^).  Executive  Order  12868 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
order,  in  addition,  the  rule  is  not  a 
significant  regulatory  acfion  as  defined 
by  the  Executive  order  and  so  is  not 
subject  to  review  under  the  Executive 
order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  The  special  controls  guidance 
d6cument  does  not  impose  any  new 
burdens  on  manufactiuers  of  these 
devices.  FDA  has  granted  201 
substantial  equivalence  orders  fixim  95 
manufactiu^rs  of  these  devices  in  the 
last  10  years.  The  guidance  document  is 
based  upon  the  review  of  the 
information  submitted  in  these 
premarket  notifications.  Based  on  the 
review  of  the  premarket  notifications, 
FDA  believes  that  manufacturers 


presently  marketing  these  devices  are  in 
conformance  with  the  guidance 
document  and  they  will  not  need  to  take 
any  further  action.  The  guidance 
document  merely  assures  that,  in  the 
future,  devices  of  these  generic  types 
will  be  at  least  as  safe  and  effective  as 
the  presently  marketed  devices.  These 
devices  are  already  subject  to  premarket 
notification  and  labeling  requirements. 
The  guidance  dociunent  advises 
manufacturers  on  appropriate  means  of 
complying  with  these  requirements. 

The  consensus  standards  in  the 
guidance  were  recognized  under  section 
514(c)  of  the  act  (2  .  U.S.C.  360d(c))  for 
the  piupose  of  demi  istrating  certain    , 
aspects  of  substantial  equivalency.  The 
manufacturer  may  provide  a  declaration 
of  conformity  to  a  recognized  standard 
to  meet  a  premarket  noiification 
requirement.  Ordinarily,  this  will 
provide  a  simplified  method  of  meeting 
the  requirement.  The  manufacturer  may 
choose  to  submit  other  data  or 
information  to  meet  the  requirement. 
The  guidance  document  sets  out  o|^ons 
that  the  manufactiuer  has  in  this 
respect. 

For-Ae  foregoing  reasons,  the  agency 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  In 
addition,  this  rule  will  not  impose  costs 
of  $100  million  or  more  on  either  the 
private  sector  or  State,  local,  and  tribal 
governments  in  the  aggregate,  and 
therefore  a  summary  statement  or 
analysis  under  section  202(a)  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
is  not  required. 

VI.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have . 
federalism  implications  as  defined  in 
the  Executive  order  and,  consequently, 
a  federalism  sununary  impact  statement 
is  not  required. 

Vn.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501-3520)  is  not 
required. 


List  of  Subjects  in  21  CFR  Part  878 

Medical  devices. 

■  Therefore,  luider  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Dnlgs,  21  CFR  part  878  is 
amended  as  follows: 

PART  878— GENERAL  AND  PLASTIC 
SURGERY  DEVICES 

■  1.  The  authority  citation  for  21  CFR 
part  878  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  360,  360c,  360e, 
360j,  3601,  371. 

■  2.  Section  878.4493  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§878.4493    Absorbable  poly(glycolide/L- 
lactide)  surgical  suture. 

*         *         •         «         • 

(b)  Classification.  Class  11  (special 
controls).  The  special  control  for  this   . 
device  is  FDA's  "Class  11  Special 
Controls  Guidance  Document:  Surgical 
Sutiu'es;  Guidance  for  Industry  and 
FDA."  See  §  878.1(e)  for  the  availability 
of  this  guidance  dociunent. 

■  3.  Section  878.4495  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  878.4495    Stainless  steel  suture. 

***** 

(b)  Classification.  Class  II  (special 
controls).  The  special  control  for  this 
device  is  FDA's  "Class  II  Special 
Controls  Guidance  Document:  Surgical 
Sutures;  Guidance  for  Industry  and 
FDA."  See  §  878.1(e)  for  the  availability 
of  this  guidance  document. 

■  4.  Section  878.4830  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  878.4830    Absorbable  surgical  gut  suture. 

***** 

(b)  Classification.  Class  II  (special 
controls).  The  special  control  for  this 
device  is  FDA's  "Class  n  Special 
Controls  Guidance  Document:  Surgical 
Sutures;  Guidance  for  Industry  and 
FDA."  See  §  878.1(e)  for  the  availability 
of  this  guidance  document. 

■  5.  Section  878.5000  is  amended  by- 
revising  paragraph  (b)  to  read  as  follows: 

§878.5000    Nonabsorbable  poly(ettiylene 
terephthalate)  surgical  suture. 

***** 

(b)  Classification.  Class  II  (special 
controls).  The  special  control  for  this 
device  is  FDA's  "Class  II  Special 
Controls  Guidance  Dociunent:  Surgical 
Sutures;  Guidance  for  Industry  and 
FDA."  See  §  878.1(e)  for  the  availability 
of  this  guidance  document. 

■  6.  Section  878.5010  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§  878.501 0    NonabsortMble  polypropylene 
surgical  suture. 

***** 

(b)  Classification.  Class  II  (special 
controls).  The  special  control  for  this 
device  is  FDA's  "Class  II  Special 
Controls  Guidance  Document:  Surgical 
Sutures;  Guidance  for  Industry  and 
FDA."  See  §  878.1(e)  for  the  availability 
of  this  guidance  document. 

■  7.  Section  878.5020  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§878.5020    Nonabsorbable  polyamide 
surgical  suture. 

***** 

(b)  Classification.  Class  II  (special      , 
controls).  The  special  control  for  this 
device  is  FDA's  "Class  II  Special 
Controls  Guidance  Document:  Surgical 
Sutures;  Guidance  for  Industry  and 
FDA."  See  §  878.1(e)  for  the  availability 
of  this  guidance  document. 

■  8.  Section  878.5030  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  878.5030    Natural  nonabsorisable  sillt 
surgical  suture. 

*         *  •     *         *         * 

(b)  Classification.  Class  11  (special 
controls).  The  special  control  for  this 
device  is  FDA's  "Class  II  Special 
Controls  Guidance  Document:  Surgical 
Sutures;  Guidance  for  Industry  and 
FDA."  See  §  878.1(e)  for  the  availability 
of  this  guidance  document. 

■  9.  Section  878.5035  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§878.5035    NonabsortMble  expanded 
polytetrafluoroethylene  surgical  suture. 

***** 

(b)  Classification.  Class  II  (special 
controls).  The  special  control  for  this 
device  is  FDA's  "Class  II  Special 
Controls  Guidance  Document:  Surgical 
Sutures;  Guidance  for  Industry  and 
FDA."  See  §878.1<e)  for  the  availability 
of  this  guidance  document. 

Dated:  May  20.  2003,. 
Linda  S.  Kahan. 

Deputy  Director,  Center  for  Devices  and 
Radiological  Health . 
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COURT  SERVICES  AND  OFFENDER 
SUPERVISION  AGENCY  FOR  THE 
DISTRICT  OF  COLUMBIA 

28  CFR  Part  802 
ICSOSA-000»-F] 
RIN  3225-AA01 

Disclosure  of  Records 

agency:  Court  Services  and  Offender 
Supervision  Agency  for  the  District  of 
Columbia. 

action:  Final  rule. 

summary:  The  Court  Services  and 
Offender  Supervision  Agency  for  the 
District  of  Columbia  ("CSOSA"  or 
"Agency")  is  adopting  regulations  on 
the  disclosure  of  CSOSA  or  the  District 
of  Columbia  Pretrial  Services  Agency 
("PSA"  or  "Agency")  records.  These 
regulations  include  procedures  for 
processing  requests  for  disclosure  under 
the  Freedom  of  Information  Act,  under 
the  Privacy  Act.  and  for  the  production 
of  records  in  response  to  a  subpoena  or 
other  legal  demand  for  testimony.  The 
regulations,  also  identify  Privacy  Act 
systems  of  records  exemptions  for  both 
CSOSA  and  PSA.  These  regulations  are 
necessary  in  order  to  ensure  that  the 
public  has  appropriate  access  to 
inforination  maintained  by  the  Agency 
and  that  adequate  safeguards  are  in 
place  to  protect  the  privacy  rights  of 
individuals. 

EFFECTIVE  DATE:  July  3,  2003. 
addresses:  Office  of  the  General 
Counsel,  CSOSA.  Room  1253,  633 
Indiana  Avenue.  NW..  Washington,  DC 
20004. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic,  Records  Manager  (telephone: 
(202)  220-5359;  e-mail: 
roy.nanovic@csosa.gov). 

SUPPLEMENTARY  INFORMATION:  The  Court 
Services  and  Offender  Supervision 
Agency  for  the  District  of  Columbia 
("CSOSA"  or  "Agency")  is  adopting 
regulations  (28  CFR  part  802)  on  the 
disclosure  of  records  maintained  by 
CSOSA  or  the  District  of  Columbia 
Pretrial  Services  Agency  ("PSA"  or 
"Agency").  CSOSA  published  a 
proposed  rule  on  this  subject  in  the 
Federal  Register  on  March  15,  2002  (67 
FR  11804).  As  noted  in  the  proposed 
rule,  PSA  is  an  independent  entity 
within  CSO^A. 

Summary  of  Regulatory  Provisions 

Subpart  A  of  the  proposed  regulations 
provides  a  general  introduction.  Subpart 
B  covers  procedures  for  Freedom  of 
Information  Act  (FOIA)  requests; 
subpart  C  covers  procedures  for  Privacy 


Act  requests;  subpart  D  covers 
disclosures  in  response  to  subpoenas  or 
other  legal  demands;  and  subpart  E 
covers  exemptions  to  CSOSA  and  PSA 
Privacy  Act  systems  of  records. 

Freedom  of  Information  Act  Requests 

The  general  guidelines  for  disclosure 
(§  802.3)  under  the  FOIA  note  that  a 
record  must  be  in  the  possession  and 
control  of  the  agency  at  the  time  of  the 
request  to  be  considered  subject  to 
release  under  the  regulations.  There  is 
no  obligation  to  create,  compile,  or 
obtain  a  record  to  satisfy  a  FOLA 
request.  Hard  copy  of  electronic  records 
which  are  subject  to  FOIA,  but  which 
are  available  to  the  public  through  an 
established  distribution  system,  the 
Federal  Register,  or  the  Internet  at 
CSOSA's  Web  site  [http:// 
www.csosa.gov),  normally  do  not  need 
to  be  processed  under  the  FOIA.  CSOSA 
will  process  such  requests  under  the 
FOIA  only  if  the  requester  insists  on 
such  processing. 

Definitions  for  certain  terms  used  in 
the  subpart  are  contained  in  §  802.4. 
The  procedures  for  submitting  and 
processing  FOIA  requests  are  contained 
in  §  802.5.  Section  802.6  explains  how 
CSOSA  handles  requests  for  documents 
which  relate  to  or  were  created  by 
another  agency. 

Section  802.7  covers  the  denial  of  a 
request.  This  section  also  explains  how 
the  requester  may  appeal  the  denial.' 
Section  802.8  explains  how  to  request 
expedited  processing.  Section  802.9 
covers  procedures  foi  the  disclosure  of 
business  information  which  may  have 
been  provided  to  the  Agency.  The 
business  submitter  (any  entit>'  which 
provided  the  business  information  to 
the  Agency  and  which  has  a  proprietary 
interest  in  the  information)  will  receive 
notice  of  the  FOIA  request  and  have  an 
opportunity  to  object  to  disclosure. 
Section  802.10  contains  the  fee  schedule 
for  FOIA  requests. 

Privacy  Act  Requests 

The  regulations  in  subpart  C  are 
intended  to  let  you  know  how  you  can  * 
determine  whether  CSOSA  or  PSA 
maintains  records  about  you,  how  you 
can  obtain  access  to  your  records,  and 
how  to  have  your  records  corrected  or 
amended. 

Definitions  for  certain  terms  used  in 
the  subpart  are  contained  in  §  802.12. 
Section  802.13  explains  how  to  verify 
your  identity  when  making  a  request  for 
your  own  records  and  how  to  document 
that  you  have  consent  when  you  make 
a  request  for  information  concerning 
another  individual.  The  procedures  for 
submitting  and  processing  requests  for 
access  to  recprds  are  contained  in 
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§  802.14  and  have  been  reorganized  and 
amended  to  better  address  the  technical 
requirements  for  accessing  and 
reviewing  records.  Section  802.15, 
which  covers  the  denial  of  a  request, 
and  §802.16,  which  explains  how  the 
requester  may  appeal  the  denial,  have 
similarly  been  adjusted  (for  example, 
appeals  based  upon  an  adverse 
determination  of  the  requester's 
category  or  for  fee  waiver  apply  to  FOIA 
only  and  have  accordingly  been 
removed  from  the  final  rule).  Section 
802.17  explains  how  CSOSA  or  PSA 
handle  requests  for  documents  which 
relate  to  or  were  created  by  another 
agency. 

Section  802.18  explains  how  you  may 
request  to  correct  or  amend  a  record 
about  you  which  the  Agency  maintains. 
Section  802.19  contains  procedures  for 
appealing  a  denial  to  correct  or  amend 
your  record.  Section  802.19  now 
speciHes  that  the  system  manager  is 
responsible  for  granting  or  denying 
requests  for  corrections  of  records. 

Section  802.20  contains  the 
procedures  for  accounting  for 
disclosures,  and  §802.21  notes  your 
appeal  rights  for  a  denial  of  a  request  for 
an  accounting.  Section  802.20  has  been 
amended  to  clarify  that  disclosures 
made  imder  the  FOIA  are  exempt  from 
accounting  and  that  no  accounting  will 
be  provided  to  the  record  subject  for 
disclosures  made  to  law  enforcement 
agencies.  Fees  for  Privacy  Act  requests 
are  described  in  §802.22  and  have  been 
reworded  slightly  for  the  sake  of  clarity. 
Section  802.23  explains  the  Agency's 
policy  on  the  use  and  disclosure  of 
social  security  numbers. 

Subpoenas  or  Other  Legal  Demands  for 
Testimony  or  Production  or  Disclosure 
of  Records  or  Other  Information 

Subpart  D  contains  procedures  for  the 
production  of  records  in  response  to 
subpoenas  or  demands  of  courts  or  other 
authorities  in  connection  with  a 
proceeding  to  which  the  Agency  is  not 
a  party.  These  regulations  establish  a 
systematic  means  by  which  the  Agency 
can  evaluate  requests  for  production  of 
official  agency  information.  The 
regulations  are  intendfd  to:  (1)  Conserve 
Agency  employee's  time  for  conducting 
official  business,  (2)  minimize  the 
possibility  of  involving  the  Agency  in 
controversial  issues  that  are  not  related 
to  the  mission  of  the  Agency,  (3)  prevent 
the  possibility  that  the  public  will 
misconstrue  variances  between  personal 
opinions  of  Agency  employees  and 
Agency  policy.  (4)  avoid  spending  the 
govenmient's  time  and  money  for 
private  pmposes.  (5)  preserve  the 
integrity  of  the  administrative  process, 
and  (6)  protect  confidential,  sensitive 


information  and  the  deliberative  process 
of  the  Agency.  In  adopting  these 
provisions  as  final.  CSOSA  is  clarifying 
the  provisions  in  §  802.27(d)  to  refer  to 
these  reasons  when  considering  factors 
pertinent  to  whether  a  demand  should 
be  complied  with. 

Exemption  of  Record  Systems 

The  Privacy  Act  permits  specific 
systems  of  records  to  be  exempt  from 
some  of  its  requirements.  Subpart  E 
identifies  these  exemptions  and 
explains  the  basis  for  making  the 
exemptions.  CSOSA  exemptions  are 
contained  in  §  802.28;  PSA  exemptions 
are  contained  in  §  802.29.  The  CSOSA 
exemption  for  Employment  Profile, 
previously  identified  as  CSOSA-14,  has 
been  removed  as  that  system  of  record 
is  no  longer  in  use.  The  full  text  of 
CSOSA  and  PSA  systems  of  records 
appeared  in  a  separate  notice  dociunent 
in  the  March  15,  2002  Federal  Register 
(67  FR  11816). 

Disposition  of  Public  Comment 

CSOSA  did  not  receive  any  comments 
on  the  proposed  rule.  CSOSA 
accordingly  is  adopting  the  proposed 
provisions  as  a  final  rule  without  further 
change  other  than  the  technical 
amendments  to  the  Privacy  Act 
procedures  and  the  clarification  to 
§  802.27(d)  noted  above. 

Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

In  accordance  with  the 
Administrative  Procedure  Act,  CSOSA 
published  a  proposed  rule  on  this 
subject  in  the  Federal  Register.  This 
final  rule  will  become  effective  as  noted 
above. 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  significant  under 
Executive  Order  12866  and  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

Executive  Order  13132 

This  rule  will  not  have  substantial 
direct  efi^ects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  13132, 
the  Director  of  CSOSA  has  determined 
that  this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Regulatory  Flexibility  Act 

The  Director  of  CSOSA,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 


U.S.C.  605(b)),  has  reviewed  this  rule  . 
and  by  approving  it  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities.  This  rule 
pertains  to  agency  management,  and  its 
economic  impact  is  limited  to  the 
agency's  appropriated  funds. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditvu^  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  the  Director  of 
CSOSA  has  determined  that  no  actions 
are  necessary  under  the  provisions  of 
the  Unfunded  Mandates  Reform  Act  of 
1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1 996 

This  rule  is  not  a  major  rule  as 
defined  by  sec.  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Plain  Language  Instructions 

If  you  have  suggestions  on  how  to 
improve  the  clarity  of  these  regulations, 
write,  e-mail,  or  call  the  Records 
Manager  (Roy  Nanovic)  at  the  address  or 
telephone  number  given  above  in  the 
ADDRESSES  and  FOR  FURTHER 
INFORMATION  CONTACT  captions. 

List  of  Subjects  in  28  CFR  Part  802 

Freedom  of  information;  Privacy; 
Probation  and  parole. 

Paul  A.  Quander,  Jr., 

Director. 

■  Accordingly,  we  amend  chapter  VUI, 
Title  28  of  the  Code  of  Federal    - 
Regidations  by  adding  a  new  part  802  as 
set  forth  below. 

PART  802— DISCLOSURE  OF 
RECORDS 

SubfMrt  A— General 

Sec. 

802.1  Introduction. 

Subpart  B — Freecioin  of  Information  Act. 

802.2  Purpose  and  scope. 

802.3  Guidelines  for  disclosure. 

802.4  Definitions. 


802.5  Freedom  of  Information  Act  requests. 

802.6  Documents  from  other  agencies. 

802.7  Denial  of  request.  v 

802.8  Expedited  processing. 

802.9  Business  information. 

802.10  Fee  schedule. 

Sut>part  C — Privacy  Act 

802.11  Purpose  and  scope. 

802.12  Definitions. 

802.13  Verifying  your  identity. 

802.14  Requests  for  access  to  records. 

802.15  Denial  of  request. 

802.16  Administrative  appeal. 

802.17  Documents  fi-om  other  agencies. 

802.18  Correction  or  amendment  of  record. 

802.19  Appeal  of  denial  to  correct  or 
amend. 

802.20  Accounting  of  disclosures. 

802.21  Appeals. 

802.22  Fees. 

802.23  Use  and  disclosure  of  social  security 
numbers. 

Subpart  D — Subpoenas  or  OtIier  Legal 
Demands  for  Testimony  or  the  Production 
or  Disclosure  of  Records  or  Other 
Information 

802.24  Purpose  and  scope. 

802.25  Definitions. 

802.26  Receipt  of  demand. 

802.27  Compliance/noncompliance. 

Subpart  E — Exemption  of  Record  Systems 
Under  the  Privacy  Act 

802.28  Exemption  of  the  Court  Services  and 
Offender  Supervision  System — limited 
access. 

802.29  Exemption  of  the  Pretrial  Services 
Agency  System. 

Authority:  5  U.S.C.  301.  552.  552a;  Pub.  L. 
105-33,  111  Stat.  251.  712  (D.C.  Code  24- 
1232,  24-1233).  , 

Subpart  A — General 

§  802.1     Introduction. 

This  part  contains  regulations  of  the 
Coiul  Services  and  Offender 
Supervision  Agency  for  the  District  of 
Coiimibia  ("CSOSA"  or  "Agency")  and 
the  District  of  Columbia  Pretrial 
Services  Agency  ("PSA"  or  "Agency") 
which  implement  the  Freedom  of 
Information  Act  (FOIA).  5  U.S.C.  552. 
and  the  Privacy  Act.  5  U.S.C.  552a.  and  ' 
provide  for  the  production  of  records  in 
response  to  a  demand  from  a  court  or 
other  non-congressional  authority  in 
connection  with  a  proceeding  to  which 
the  Agency  is  not  a  party. 

Subpart  B — Freedom  of  Information 
Act 

§802^    Purpose  and  scope. 

The  purpose  of  this  subpart  is  to 
establish  procedures  for  the  release  of 
records  in  the  possession  of  the  Agency 
pursuant  to  the  provisions  of  the  FOIA. 

§  802  J    Guidelines  for  disclosure. 

(a)  The  authority  to  release  or  deny 
access  to  records  and  information  under 


the  FOIA  is  limited  to  the  General 
Coimsel  and  his  or  her  designee. 

(b)  An  agency  record  will  be  released 
in  response  to  a  written  request,  unless 
a  valid  legal  exemption  to  disclosure  is 
asserted. 

(1)  Any  applicable  exemption  to 
disclosure  which  is  provided  under  the 
FOIA  in  5  U.S.C.  552  may  be  asserted. 

(2)  A  record  must  exist  and  be  in  the 
possession  and  control  of  the  agency  at 
the  time  of  the  request  to  be  considered 
subject  to  this  part  and  the  FOIA.  There 
is  no  obligation  to  create,  compile,  or 
obtain  a  record  to  satisfy  a  FOIA 
request. 

(3)  Hard  copy  of  electronic  records 
that  are  subject  to  FOIA  requests  under 
5  U.S.C.  552(a)(3),  and  that  are  available 
to  the  public  through  an  established 
distribution  system  or  through  the 
Federal  Register  or  the  Internet, 
normally  need  not  be  processed  under 
the  provisions  of  the  FOIA.  However,  if 
the  requester  insists  that  the  request  be 
processed  under  the  FOIA,  then  the 
request  shall  b^  processed  under  the 
FOL\. 

§802.4    Definitions. 

As  used  in  this  subpart,  the  foUowihg 
terms  have  the  following  meanings: 

(a)  Agency  has  the  meaning  given  in 
5  U.S.C.  551(1)  and  5  U.S.C.  552(f). 

(b)  Appeal  means  a  request  for  a 
review  of  the  agency's  determination 
with  regard  to  a  fee  waiver,  category  of 
requester,  expedited  processing,  or 
denial  in  whole  or  in  part  of  a  request 
for  access  to  a  record  or  records. 

(c)  Business  information  means  trade 
secrets  or  other  commercial  or  financial 
information. 

(d)  Business  submitter  means  any 
entity  which  provides  business 
information  to  the  Agency  and  which 
has  a  proprietary  interest  in  the 
information. 

(e)  Computer  software  means  tools  by 
which  records  are  created,  stored,  and 
retrieved.  Normally,  computer  software, 
including  source  code,  object  code,  and 
listings  of  source  and  object  codes, 
regardless  of  medium,  are  not  agency 
records.  Proprietary  (or  copyrighted) 
software  is  not  an  agency  record. 

(f)  Confidential  commercial 
information  means  records  provided  to 
the  government  by  a  submitter  that 
arguably  contain  material  exempt  from 
release  under  Exemption  4  of  the 
Freedom  of  Information  Act,  5  U.S.C. 
552(b)(4),  because  disclosure  could 
reasonably  be  expected  to  cause 
substantial  competitive  harm. 

(g)  Duplication  refers  to  the  process  of 
making  a  copy  of  a  record  in  order  to 
respond  to  a  FOIA  request.  Such  copies 
can  take  the  form  of  paper  copy. 


microform,  audio-visual  materials,  or 
machine-readable  docum'    tation  (e.g., 
magnetic  t^pe  or  disk), .'     ong  others. 

(h)  Electronic  records  mean  those 
records  aiid  information  which  are 
created,  stored,  and  retrievable  by 
electronic  means.  This  ordinarily  does    » 
not  include  computer  software,  which  is 
a  tool  by  which  to  create,  store,  or 
retrieve  electronic  records. 

(i)  Request  means  any  request  for 
records  made  pursuant  to  5  U.S.C. 
552(a)(3). 

(j)  Requester  means  any  person  who 
makes  a  request  for  access  to  records. 

(k)  flevjew,  for  fee  purposes,  refers  to 
the  process  of  examining  records 
located  in  response  to  a  commercial  use 
request  to  determine  whether  any 
portion  of  any  record  located  is 
permitted  to  be  withheld.  It  also 
includes  processing  any  records  for 
disclosure;  e.g.,  doing  all  that  is 
necessary  to  excise  them  and. otherwise 
prepare  them  for  release. 

(1)  Search  includes  all  time  spent 
looking  for  material  that  is  responsive  to 
'a  request,  including  page-by-page  or 
line-by-line  identification  of  material 
within  records.  Searches  may  be  done 
manually  or  by  automated  means. 

§802.5    Freedom  of  Information  Act 
requests. 

(a)  Submission,  processing,  and 
release  procedures. 

(1)  Requests  for  any  record  (including 
policy)  ordincirily  will  be  processed 
pursuant  to  the  Freedom  of  Information 
Act,  5  U.S.C.  552.  Your  request  must  be 
made  in  WTiting  and  addressed  to  the 
FOIA  Officer,  Office  of  the  General 
Counsel,  Court  Services  and  Offender 
Supervision  Agency.  633  Indiaiia 
Avenue,  NW..  Washington.  DC  20004. 
The  requester  should  clearly  mark  on 
the  face  of  the  letter  and  the  envelope 
"Freedom  of  Information  Request." 

(2)  Your  request  will  be  considered 
rt  ..eived  as  of  the  date  it  is  received  by 
the  FOIA  Office.  For  quickest  possible 
handling,  you  should  mark  both  your 
request  letter  and  the  envelope     ^ 
"Freedom  of  Information  Act  Request." 

(3)  Generally,  all  FOIA  requests  will 
be  processed  in  the  approximate  order 
of  receipt,  unless  the  requester  shows 
exceptional  circumstancSes  exist  to 
justify  an  expedited  response  (see 
^802.8). 

(4)  You  must  state  in  your  request  a 
firm  agreement  to  pay  the  fees  for    . 
search,  duplication,  and  review  as  may 
ultimately  be  determined.  The 
agreement  may  state  the  upper  limit  (but 
not  less  than  $25)  that  the  requester  is 
willing  to  pay  for  processing  the 
request.  A  request  that  fees  be  waived  or 
reduced  may  accompany  the  agreement" 
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to  pay  fees  and  will  be  considered  to  the 
extent  that  such  request  is  made  in 
accordance  with  §  802.4(b)  and  provides 
supporting  information  to  be  measured 
against  the  fee  waiver  standard  set  forth 
in  §  802.9(g).  The  requester  shall  be 
notified  in  writing  of  the  decision  to 
grant  or  deny  the  fee  waiver.  If  a 
requester  has  an  outstanding  balance  of 
search,  review,  or  duplication  fees  due 
for  FOIA  request  processing,  the 
requirements  of  this  paragraph  are  nqt 
met  until  the  requester  has  remitted  the 
outstanding  balance  due. 

(b)  Description  of  records  sought.  You 
must  describe  the  records  that  you  seek 
in  enough  detail  to  enable  Agency 
personnel  to  locate  them  with  a 
reasonable  amount  of  effort.  Whenever 
possible,  your  request  should  include 
specific  information  about  each  record 
sought,  such  as  the  date,  title  or  name, 
author,  recipient  and  subject  matter  of 
the  record.  As  a  general  rule,  the  more 
specific  you  are  about  the  records  or 
type  of  records  that  you  want,  the  more 
likely  the  Agency  will  be  able  to  locate 
the  records  in  response  to  your  request. 
If  a  determination  is  made  that  your 
request  does  not  reasonably  describe 
records,  the  Agency  will  tell  you  either 
what  additional  information  is  needed 
or  why  your  request  is  otherwise 
insufficient.  You  will  be  given  the        ** 
opportunity  to  discuss  your  request  so 
that  you  may  modify  it  to  meet  the 
requirements  of  this  section. 

(1)  If  a  document  contains 
information  exempt  from  disclosure, 
any  reasonably  segregable  portion  of  the 
record  will  be  provided  to  you  after 
deletion  of  the  exempt  portions. 

(2)  You  will  be  notified  of  the 
decision  on  the  request  within  20  days 
after  its  receipt  (excluding  Saturdays, 
Sundays,  and  legal  public  holidays). 


(b)  Documents  from  non-Federal 
agencies.  When  a  request  for  records 
includes  a  document  from  a  non-Federal 
agency,  CSOSA  staff  must  make  a 
determination  of  its  releasability. 


§  802.6    Documents  from  other  agencies. 

(a)  Documents  from  or  relating  to 
Federal  agencies.  (1)  Wh*en  a  request  for 
records  includes  a  document  from 
another  Federal  agency,  the  document 
will  be  referred  to  the  originating 
Federal  agency  for  a  determination  of  its 
releasability.  The  requester  will  be 
informed  of  the  referral.  This  is  not  a 
denial  of  a  FOIA  request:  thus  no  appeal 
rights  accrue  to  the  requester. 

(2)  When  a  FOIA  request  is  received 
for  a  record  created  by  the  Agency  that 
includes  information  originated  by 
another  federal  agency,  the  record  will 
be  referred  to  the  originating  agency  for 
review  and  recommendation  on 
disclosure.  The  Agency  will  not  release 
any  such  record  without  prior 
consultation  with  the  originating 
agency. 


§802.7    Denial  of  request. 

(a)  Denial  in  whole  or  in  part.  If  it  is 
determined  that  the  request  for  records 
should  be  denied  in  whole  or  in  part, 
the  requester  shall  be  notified  by  mail. 
The  letter  of  notification  shall: 

(1)  State  the  exemptions  relied  on  in 
not  granting  the  request; 

(2)  If  technically  feasible,  indicate  the 
amount  of  information  deleted  at  the 
place  in  the  record  where  such  deletion 
is  made  (unless  providing  such 
indication  would  harm  an  interest 
protected  by  the  exemption  relied  upon 
to  deny  such  material); 

(3)  Set  forth  the  name  and  title  or 
position  of  the  responsible  official; 

y  (4)  Advise  the  requester  of  the  right. to 
^Administrative  appeal  in  accordance 
with  paragraph  (c)  of  this  section;  and. 

(5)  Specify  the  official  or  office  to 
which  such  appeal  shall  be  submitted. 

(b)  No  records  found.  If  it  is 
determined,  after  a  thorough  search  for 
records  by  the  responsible  official  or  his 
delegate,  that  no  records  have  been 
found  to  exist,  the  responsible  official 
will  so  notify  the  requester  in  vwiting. 
The  letter  of  notification  will  advise  the 
requester  of  the  right  to  administratively 
appeal  the  determination  that  no 
records  exist  (i.e.,  to  challenge  the 
adequacy  of  the  search  for  responsive 
records)  in  accordance  with  paragraph 
(c)  of  this  section.  The  response  shall 
specify  the  official  or  office  to  which  the 
appeal  shall  be  submitted  for  review. 

(c)  Administrative  appeal. 

(1)  A  requester  may  appeal  an  initial 
determination  when: 

(i)  Access  to  records  has  been  denied 
in  whole  or  in  part; 

(ii)  There  has  been  an  adverse 
determination  of  the  requester's 
category  as  provided  in  §  802.10(d); 

(iii)  A  request  for  fee  waiver  or 
reduction  has  been  denied;  or 

(iv)  It  has  been  determined  that  no 
responsive  records  exist. 

(2)  Appeals  must  be  made  within  30 
days  of  the  receipt  of  the  letter  denying 
the  request.  Both  the  envelope  and  the 
letter  of  appeal  should  be  sent  to  the 
Office  of  the  General  Counsel,  Court 
Services  and  Offender  Supervision 
Agency,  633  Indiana  Avenue,  ^fW., 
Room  1220,  Washington,  DC  20004  and 
must  be  clearly  marked  "Freedom  of 
Information  Act  Appeal." 

(3)  The  General  Counsel  will  make  an 
appeal  determination  within  20  days 
(Excluding  Satiudays,  Sundays,  and 
holidays)  from  the  date  of  receipt  of  the 


appeal.  However,  for  a  good  reason,  this 
time  limit  may  be  extended  up  to  an 
additional  10  days.  If,  after  review,  the 
General  Counsel  determines  that 
additional  information  should  be 
released,  it  will  accompany  the  appeal 
response.  If,  after  review,  the  General 
Counsel  determines  to  uphold  the  initial 
review,  we  will  inform  you. 

§802.8    Expedited  processing. 

(a)  Requests  and  appeals  will  be  taken 
out  of  order  and  given  expedited 
treatment  whenever  staff  determines 
that  they  involve: 

(1)  Circumstances  in  which  the  lack  of 
expedited  treatment  could  reasonably  be 
expected  to  pose  an  imminent  threat  to 
the  life  or  physical  safety  of  an 
individual.  The  requester  must  fully 
explain  the  circumstances  warranting 
'such  an  expected  threat  so  that  the 
Agency  may  make  a  reasoned  ♦ 

determination." 

,(2)  With  respect  to  a  request  made  by 
a  person  primarily  engaged  in  i 
disseminatiitg  information,  a  iqatter  of 
widespread  and  exception^  media 
interest  in  which  there  exist  pos&ible 
questions  about  the  government's 
integrity  which  affect  public  confidence. 
A  person  "primarily  engaged  in 
disseminating  information" 'does  not 
include  individuals  who  are  engaged 
only  incident^ly  in  the  dissemination  * 
of  information.  "The  standard  of 
"widespread  and  exceptional  media  • 
interest"  requires  that  the  records 
requested  pertain  to  a  matter  of  current 
exigency  to  the  American  puMi&and 
that  delaying  a  response  to  a  request  for 
records  would  compromise  a  significant 
recognized  interest  to  and  throughout    ^ 
the  general  public.  The  requester  must 
adequately  explain  the  matter  or  activity 
and  why  it  is  necessary  to  provide  the 
records  being  sought  on  an  expedited 
basis. 

(b)  If  you  seek  expedited  processing, 
you  must  submit  a  statement,  certified 
to  be  true  and  correct  to  the  best  of  your 
knowledge  and  belief.  The  statement 
must  be  in  the  form  prescribed  by  28 
U.S.C.  1746,  "I  declare  under  penalty  of 
perjury  that  the  foregoing  is  true  and 
correct  to  the  best  of  my  knowledge  and 
belief.  Executed  on  [date]." 

(c)  The  determination  as  to  whether  to 
grant  or  deny  the  request  for  expedited 
processing  will  be  made,  and  the 
requester  notified,  within  ten  days  after 
the  date  of  the  request.  Because  a 
decision  to  take  a  FOIA  request  out  of 
order  delays  other  requests,  simple 
fairness  demands  that  such  a  decision 
be  made  by  the  FOIA  Officer  only  upon 
careful  scrutiny  of  truly  exceptional 
circimistances.  The  decision  will  be 
made  solely  based  on  the  information 


contained  in  the  initial  letter  requesting 
expedited  processing. 

(d)  Appeals  of  initial  determinations 
to  deny  expedited  processing  must  be 
made  promptly.  Both  the  envelope  and 
the  letter  of  appeal  should  be  sent  to  the 
Office  of  the  General  Counsel,  Court 
Services  and  Offender  Supervision 
Agency,  633  Indiana  Avenue,  NW., 
Room  1220,  Washington,  DC  2004  and 
must  be  clearly  marked  "Expedited 
Processing  Appeal." 

(e)  The  General  Counsel  will  make  an 
appeal  determination  regarding 
expedited  processing  as  soon  as  ^ 
practicable. 

§  802.9    Business  information. 

(a)  In  general.  Business  information 
provided  to  the  Agency  by  » business 
submitter  will  not  be  disclosed  pursuant 
to  a  Freedom  of  Information  Act  request 
except  in  accordance  with  this  section. ' 
Any  claim  of  confidentiality  must  be 
supported  by  a  statement  by  an      * 
authorized  representative  of  the 
cortipany  providing  specific  justification 
that  the  information  in  question  is  in 
fact  confidential  commercial  or 
financial  information  and  has  not  been 
disclosed  to  the  pubHc. 

(b)  Notice  to  business  submitters.  The 
Agency  will  provide  a  business 
submitter  with  prompt  written  notice'of 
receipt  of  a  request  or  appeal 

.    encompassing  its  business  information 
^  whenever  required  in  accordance  with 
paragraph  [c]  of  this  section,  and  except 
as  is  provided  in  paragraph,  (g)  of  this 
section.  Suph  written  notice  shall  ^ther 
describe  the  exact  nature  of  the  business 
information  requested  or  provide  copies 
of  the  records  or  portions  of  records 
containing  the  business  information. 

(c)  When  notice  is  required. 

(1)  Notice  of  a  request  for  business 
information  falling  within  paragraph 
(_c)(2)(i)  or  (ii)  of  this  section  will  be 
required  for  a  period  of  not  more  than 
ten  years  after  the  date  of  submission 
unless  the  business  submitter  had 
requested,  and  provided  acceptable 
justification  for,  a  specific  notice  period 
of  greater  duration. 

(2)  The  Agency  shall  provid^a 
business  submitter  with  notice  of 
receipt  of  a  request  or  appeal  whenever: 

(i)  The  business  submitter  has  in  good 
faith  designated  the  information  as 
commercially  or  financially  sensitive 
information,  or 

(ii)  The  Agency  has  reason  to  believe 
that  disclosure  of  the  information  could 
reasonably  be  expected  to  cause 
substantial  competitive  harm. 

(d)  Ppportunity  to  object  to 
disclosure. 

(1)  Through  the  notice  described  in 
paragraph  (b)  of  this  section,  the  Agency 


shall  afford  a  business  submitter  ten 
days  from  the  date  of  the  notice 
(exclusive  of  Saturdays,  Sundays,  and 
legal  public  holidays)  to  provide  a 
detailed  statement  of  any  objection  to 
disclosure.  Such  statement  shaU  specify 
why  the  business  submitter  believes  the 
information  is  considered  to  be  a  trade 
secret  or  commercial  or  financial 
information  that  is  privileged  or 
confidential.  Information  provided  by  a 
business  submitter  pursuant  to  this 
paragraph  might  itself  be  subject  to 
disclosure  under  the  FOIA. 

(2)  When  notice  is  given  to  a 
submitter  under  this  section,  the 
requester  shallisbe  advised  that  such  v 
notice  has  been  given  to  the  submitter. 
The  requester  shall  be  further  advised    . 
that  a  delay  in  responding  to  the  request 
may  be  considered  a  denial  of  access  to 
records  and  that  the  requester  may 
proceed  with  an  administrative  appeal 
or  seek  judicial  review,  if  appropriate. 
However,  the  requester  will  be  invited 
to  agree  to  a  voluntar}'  extension  of  time 
so  that  staff  may  review  the  business  *  . 
submitter's  objection  to  disclose. 

(e)  Notice  of  intent  to  disclose.  The 
Agency  will  consider  carefully  a 
business  submitter's  objection^  and 
specific  grounds  for  nondisclosure  prior 
te  determining  whether  to  disclose 
business  information.  Whenever  a   _ 
decision  to  disclose  business     \ 
information  over  the  objection  of  a    . 
business  submittfer  is  made,  the.Agen'cy 
shall  forward  to  the  business  submitter  . 
a  written  notice  which  shall  include: 

(1)  A  statement  of  the  reasons  for      "" 
which  the  business  submitter's 
disclosure  objections  were  not 
sustained; 

(2)  A  description  of  the  business        f 
information  to  be,disclosed;  and 

(3)  A  specified  disclosure  date  which 
is  not  less  than  ten  days  (exclusiv'fe  of 
Saturdays,  Sundays,  and  legal  public 
holidays)  after  the  notice  of  the  final 
decision  to  release  the  requested 
information  has  been  mailed  to  the 
submitter. 

(f)  Notice  of  FOIA  lawsuit.  Whenever 
a  requester  brings  suit  seeking  tojcompel 
disclosure  of  business  information 
covered  by  paragraph  (c)  of  this  section, 
the  Agency  shall  promptly  notify  the 
business  submitter. 

(g)  ExceptionJ.o  notice  requirement. 
The  notice  requirements  of  this  section 
shall  not  apply  if: 

(1)  The  Agency  determines  that  the 
information  shall  not  be  disclosed  ;^ . 

(2)  The  information  lawfully  has  been 
published  or  otherwise  made  available 
to  the  public;  or 

(3)  Disclosure  of  the  information  is 
required  by  law  (other  than  5  U.S.C. 
552). 


§802.10    Fee  schedule. 

(a)  The  fees  described  in  this  section 
conform  to  the  Office  of  Management 
and  Budget  Unifonfi  Freedom  of 
Information  Act  Fee  Schedule  and 
Guidelines.  They' reflect  direct  costs  for 
search,  review  (in  the  case  of 
commepKial  requesters).  an"d  duplication 
of  documents,  collection  of  which  is 
permitted  by  the  FOIA.  However,  for 
each  of  these  categories,  the  f^s  may  be 
limited^waived,  or  reduced  for  the 
reasons  given  below  or  for  other 
reasons. 

(b)  The  term  direct  costs  means  those 
expenditures  the  agency  actually  makes 
in  searching  for,  review  (in  the  case  of 
commercial  requesters).  and,duplicating 
documents  to  respond  to  a  FOL\ 
reauest. 

(c)  Fees  shall  be  charged  in 
accordance  with  the  schedule  contained 
in  paragraph  (i)  of  this  section  for     ,    •' 
seiVices  rendered  in  responding  to 
requests  for  records,  unless  any  one  of 
the  following  applies: 

(1)  Services  were  performed  without 
charge; 

(2)  The  fees  w'ere  waived  or  aeduced 
in  accordance  with  paragraph  (f)  of  this 
section. 

(d)  Specific  levels  of  fees  are 
prescribed  for'each  of  the  folkiwing 
categories  of  requesters.  ^v 

(1)  Commercial  use  requesters.  These 
requesters  are'assessed  charges,  which 
recover  the  full  difect  costs  of  searching 
for,  reviewing,  and  duplicating  the 
records  sought.  Commercial  use 
requesters  are  not  entitled  to  two  hours 
of  free  search  time  or  1 00  free  pages  of    . 
duplication  of  documents.  Moreover, 
when  a  request  is  received  f6r 
disclosure  that  is  primarily  in  the 
coraflfercial  interest  of  the  requester,  the 
Agency  is  not  required  to  consider  a 
request  for  a  waiver  or  reduction  of  fees  . 
based  upon  the-assertion  tkSt  disclosure 
would  be  in  the  public  interest.  The 
Agency  may  recover  the  cost  of 
searching  for  and  reviewing  records 
even  if  there  is  ultimately  no  disclosure 
of  records,  or  no  records  are  located. 

(2)  Educational  and  non-commercial 
scientific  institution  requesters.  Records 
shall  be  provided  to  requesters  in  these 
categories  for  the  cost  of  duplication 
alone,  excluding  charges  for  the  first  100 
pages.  To  be  eligible,  requesters  must 
show  that  the  request  is  made  under  the 
auspices  of  a  qualifying  institution  and 
that  the  records  are  not  sought  for  a 
commercial  use,  but  are  sought  in 
furtherance  of  scholarly  (if  the  request  is 
from  an  educational  institution)  or 
scientific  (if  the  request  is  from  a  non- 
commercial scientific  institution) 
research.  These  categories  do  not       ' 
include  requesters  who  want  records  for 
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use  in  meeting  individual  academic 
research  or  study  requirements. 

(3)  Requesters  who  are  representatives 
of  the  news  media.  Records  shall  be 
provided  to  requesters  in  this  category 
for  the  cost  of  duplication  alone, 
excluding  charges  for  the  first  100 
pages. 

(4)  All  other  requesters.  Requesters 
who  do  not  fit  any  of  the  categories 

.  described  in  paragraphs  (d)(1)  through 
(3)  of  this  section  shall  be  charged  fees 
that  will  recover  the  full  direct  cost  of 
searching  for  and  duplicating  records 
that  are  responsive  to  the  request, 
except  that  the  first  100  pages  of 
duplication  and  the  first  two  hours  of 
search  time  shall  be  furnished  without 
charge.  The  Agency  may  recover  the 
cost  of  searching  for  records  even  if 
there  is  ultimately  no  disclosure  of 
records,  or  no  records  are  located. 
Requests  from  persons  for  records  about 
themselves  filed  in  a  systems  of  records 
shall  continue  to  be  treated  under  the 
fee  provisions  of  the  Privacy  Act  of  1974 
which  permit  fees  only  for  duplication. 

(e)  Fee  waiver  determination.  Where 
the  initial  request  includes  a  request  for 
reduction  or  waiver  of  fees,  the 
responsible  official  shall  determine 
whether  to  grant  the  request  for 
reduction  or  waiver  before  processing 
the  request  and  notify  the  requester  of 
this  decision.  If  the  decision  does  not 
waive  all  fees,  the  responsible  official 
shall  advise  the  requester  of  the  fact  that 
fees  shall  be  assessed  and,  if  applicable, 
payment  must  be  made  in  advance 
pursuant  to  paragraph  (g)  of  tliis  section. 

(f)  Waiver  or  reduction  of  fees. 

(1)  Fees  may  be  waived  or  reduced  on 
a  case-by-case  basis  in  accordance  with 
this  paragraph  by  the  official  who 
determines  the  availability  of  the 
records,  provided  such  waiver  or 
reduction  has  been  requested  in  writing. 
Fees  shall  be  waived  or  reduced  by  this 
official  when  it  is  determined,  based 
upon  the  submission  of  the  requester, 
that  a  waiver  or  reduction  of  the  fees  is 
in  the  public  interest  because  furnishing 
the  information  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
government  and  is  not  primarily  in  the 
commercial  interest  of  the  requester.  Fee 
waiver/reduction  requests  shall  be 
evaluated  against  the  current  fee  waiver 
policy  guidance  issued  by  the 
Department  of  Justice.  ~ 

(2)  Appeals  from  denials  of  requests 
for  waiver  or  reduction  of  fees  shall  be 
decided  in  accordance  with  the  criteria 
set  forth  in  this  section  by  the  official 
authorized  to  decide  appeals  from 
denials  of  access  to  records.  Appeals 
shall  be  addressed  in  writing  to  the 
Office  of  the  General  Counsel,  Court 


Services  and  Offender  Supervision 
Agency,  Office  of  the  General  Counsel, 
633  Indiana  Avenue,  NW.,  Washington, 
DC  20004  within  30  days  of  the  denial 
of  the  Initial  request  for  waiver  or 
reduction  and  shall  be  decided  within 
20  days  (excluding  Saturdays,  Sundays 
and  holidays). 

(3)  Appeals  from  an  adverse 
determination  of  the  requester's 
category  as  described  in  paragraphs 
(d)(1)  through  (3)  of  this  section  shall  be 
decided  by  the  official  authorized  to 
decide  appeals  from  denials  of  access  to 
records  and  shall  be  based  upon  a 
review  of  the  requester's  submission 
and  the  Agency's  own  records.  Appeals 
shall  be  addressed  in  writing  to  the 
office  or  officer  specified  in  §  802.7(c)(2) 
within  30  days  of  the  receipt  of  the 
Agency's  determination  of  the 
requester's  category  and  shall  be 
decided  within  20  days  (excluding 
Saturdays,  Sundays,  and  holidays). 

(g)  Advance  notice  of  fees.       ' 

(1)  When  the  fees  for  processing  the 
request  are  estimated  to  exceed  the  limit 
set  by  the  requester,  and  that  amount  is 
less  than  S250.00,  the  requester  shall  he- 
notified  of  the  estimated  costs.  The 
requester  must  provide  an  agreement  to 
pay  the  estimated  costs;  however,  the 
requester  will  also  be  given  an 
opportunity  to  reformulate  the  request 
in  an  attempt  to  reduce  fees. 

(2)  If  the  requester  has  failed  to  state 
a  limit  and  the  costs  are  estimated  to  ' 
exceed  S250.00,  the  requester  shall  be 
notified  of  the  estimated  costs  and  must 
pre-pay  such  amount  prior  to  the 
processing  of  the  request,  or  provide 
satisfactory  assurance  of  full  payment  if 
the  requester  has  a  history  of  prompt 
payment  of  FOIA  fees.  The  requester 
will  also  be  given  an  opportunity  to 
reformulate  the  request  in  an  attempt  to 
reduce  fees. 

(h)  Form  of  payment. 

(1)  Payment  may  be  made  by  check  or 
money  order  payable  to  the  Treasury  of 
the  United  States. 

(2)  The  Court  Services  and  Offender 
Supervision  Agency  reserves  the  right  to 
request  prepayment  after  a  request  is 
processed  and  before  documents  are 
released  in  the  following  circumstances. 

(i)  When  costs  are  estimated  or 
determined  to  exceed  $250.00,  the 
Agency  shall  either  obtain  satisfactory 
assurance  of  full  payment  of  the 
estimated  cost  where  the  requester  has 
a  history  of  prompt  payment  of  FOIA 
fees  or  require  the  requester  to  make  an 
advance  payment  of  the  entire  estimated 
or  determined  fee  before  continuing  to 
process  the  request. 

(ii)  If  a  requester  has  previously  failed 
to  pay  a  fee  within  30  days  of  the  date 
of  the  billing,  the  requester  shall  be 


required  to  pay  the  full  amount  owed 
plus  any  applicable  interest,  and  to 
make  an  advance  payment  of  the  full 
amount  of  the  estimated  fee  before  the 
Agency  begins  to  process  a  new  request 
or  the  pending  request.  Whenever 
interest  is  charged,  the  Agency  shall 
begin  assessing  interest  on  the  31st  day 
following  the  day  on  which  billing  was 
sent.  Interest  shall  be  at  the  rate 
prescribed  in  31  U.S.C.  3717. 

(i)  Amounts  to  be  charged  for  specific 
services.  The  fees  for  services  performed 
by  an  employee  of  the  Agency  shall  be 
imposed  and  collected  as  set  forth  in 
this  paragraph. 

(1)  Duplicating  records.  All 
requesters,  except  commercial 
requesters,  shall  receive  the  first  100 
pages  duplicated  without  charge;  the 
first  two  hours  of  search  time  free;  or 
charge  which  total  SlO.OO  or  less.  Fees 
for  the  copies  are  to  be  calculated  as      ' 
follows: 

(i)  The  duplication  cost  is  calculated 
by  multiplying  the  number  of  pages  in 
excess  of  100  by  S0.25. 

(ii)  Photographs,  films,  and  other 
materials — actual  cost  of  duplication. 
■  (iii)  Other  types  of  duplication 
services  not  mentioned  above — actual 
cost. 

(iv)  Material  provided  to  a  private 
contractor  for  copying  shall  be  charged 
to  the  requester  at  the  actual  cost 
charged  by  the  private  contractor. 

(2)  Search  services.  The  cost  of  search 
time  is  calculated  by  multiplying  the 
number  of  quarter  hours  in  excess  of 
two  hours  by  the  following  rates  for  the 
staff  conducting  the  search: 

(i)  $7.00  per  quarter  hour  for  clerical 
staff; 

(ii)  $10.00  per  quarter  hour  for 
professional  staff;  and 

(iii)  $14.00  per  quarter  hour  for 
managerial  personnel . 

(3)  Only  fees  in  excess  of  $10.00  will 
be  assessed.  This  means  that  the  total 
cost  must  be  greater  than  $10.00,  either 
for  the  cost  of  the  search  (for  time  in 
excess  of  two  hours),  for  the  cost  of ' 
duplication  (for  pages  in  excess  of  100), 
or  for  both  costs  combined. 

(j)  Searches  for  electronic  records.  The 
Agency  shall  charge  for  actual  direct 
cost  of  the  search,  including  computer 
search  time,  runs,  and  the  operator's        - 
salary.  The  fee  for  computer  output 
shall  be  actual  direct  costs.  For 
requesters  in  the  "all  other"  category, 
when  the  cost  of  the  search  (including 
the  operator  time  and  the  cost  of 
operating  the  computer  to  process  a 
request)  equals  the  equivalent  dollar 
amount  of  two  hours  of  the  salcu-y  of  the  ' 
person  performing  the  search  [i.e.,  the 
operator),  the  charge  for  the  computer 
search  will  begin. 


(k)  Aggregating  requests.  When  the 
Agency  reasonably  believes  that  a 
requester  or  group  of  requesters  is 
attempting  to  break  a  request  down  into 
a  series  of  requests  for  the  purpose  of 
evading  the  assessment  of  fees,  the 
Agency  shall  aggregate  any  such 
requests  and  charge  accordingly. 

Subpart  C — Privacy  Act 

§  802.1 1    Purpose  and  scope. 

The  regulations  in  this  subpart  apply 
to  all  records  which  are  contained  in  a 
system  of  records  maintained  by  the 
Agency  and  which  are  retrieved  by  an 
individual's  name  or  personal  identifier. 
This  subpart  implements  the  Privacy 
Act  by  establishing  Agency  policy  and 
procedures  providing  for  the 
maintenance  of  and  guaranteed  access 
to  records.  Under  these  procedures: 

(a)  You  can  ask  us  whether  we 
maintain  records  about  you  or  obtain 
access  to  your  records;  and 

(b)  You  may  seek  to  have  yoiu  record 
corrected  or  amended  if  you  believe  that 
yoiu-  record  is  not  accurate,  timel^^, 
complete,  or  relevant. 

§802.12    Definitions. 

As  used  in  this  subpart,  the  following 
terms  shall  have  the  following 
meanings: 

(a)  Agency  has  the  meaning  as  defined 
in  5  U.S.C.  552(e). 

(b)  Individual  means  a  citizen  of  the 
United  States  or  an  alien  lawfully 
admitted  for  permanent  residence. 

(c)  Maintain  includes  maintain, 
collect,  use,  or  disseminate. 

(d)  Record  means  any  item,  collection, 
or  grouping  of  information  about  an 
individual  that  is  maintained  by  the 
Agency,  this  includes,  but  is  not 
limited  to,  the  individual's  education, 
financial  transactions,  medical  history, 
and  criminal  or  employment  history  and 
that  contains  the  name,  or  an  identifying 
number,  symbol,  or  other  identifying 
particular  assigned  to<the  individual, 
such  as  a  fingerprint  or  a  photograph. 

(e)  System  of  records  means  a  group 
of  any  records  under  the  control  of  the- 
Agency  from  which  information  is 
retrieved  by  the  name  of  the  individual 
or  by  some  identifying  number,  symbol, 
or  other  identifying  particular  assigned 
to  the  individual. 

(f)  Statistical  record  means  a  record  in 
a  system  of  records  maintained  for 
statistical  research  or  reporting  purposes 
only  and  not  used  in  whole  or  part  in 
making  any  determination  about  an 
identifiable  individual,  except  as 
providedby  13U.S.C.  8. 

(g)  Routine  use  means  the  disclosure 
of  a  record  that  is  compatible  with  the 
purpose  for  which  the  record  vvas 
collected. 


(h)  Request  for  access  means  a  request 
made  pursuant  to  5  U.S.C.  552a(d)(l). 

(i)  Request  for  amendment  means  a 
request  made  pursuant  to  5  U.S.C. 
552a(d)(2). 

(j)  Request  for  accounting  means  a 
request  made  pursuant  to  5  U.S.C. 
552a{c)(3). 

§802.13    Verifying  your  identity. 

(a)  Requests  for  your  own  records. 
When  you  make  a  request  for  access  to 
records  about  yourself,  you  must  verify 
your  identity.  You  must  state  your  full 
name,  ciurent  address,  and  date  and 
place  of  birth.  You  must  sign  your* 
request  and  your  signature  must  either 
be  notarized  or  submitted  by  you  under 
28  U.S.C.  1746.  In  order  to  help  the 
identification  and  location  of  requested 
records,  you  may  also,  at  yoiu  option, 
include  your  social  seciu-ity  number. 

(b)  Requests  on  behalf  of  another. 
Information  that  concerns  an  individual 
and  that  is  contained  in  a  system  of 
records  maintained  by  the  Agency  shall 
not  be  disclosed  to  any  person,  or  to 
another  agency,  except  under  the 
provisions  of  the  Privacy  Act,  5  U.S.C. 
552a,  or  the  Freedom  of  Information 
Act,  5  U.S.C.  552. 

{c)  Disclosure  criteria.  Staff  may 
disclose  information  from  an  agency 
system  of  records  only  if  one  or  more  of 
the  following  criteria  apply: 

(1)  With  the  written  consent  of  the 
individual  to  whom  the  record  pertains. 

(2)  Piu'suant  to  a  specific  exception 
listed  under  the  Privacy  Act  (5  U.S.C. 
552a(b)).  For  example,  specific 
exceptions  allow  disclosure: 

(i)  To  employees  within  the  Agency 
who  have  a  need  for  the  record  in  the 
performance  of  their  duties. 

(ii)  If  disclosure  is  required  imder 
FOIA  when  the  public  interest  in 
disclosure  of  the  information  outweighs 
the  privacy  interest  involved. 

(iii)  For  a  routine  use  described  in  the 
agency  system  of  records  as  published 
in  the  Federal  Register. 

(A)  The  published  notices  for  these 
systems  describe  the  records  contained 
in  each  system  and  the  routine  uses  for 
disclosing  these  records  without  first 
obtaining  the  consent  of  the  person  to 
whom  the  records  pertain. 

(B)  CSdSA  publishes  notices  of 
system  of  records,  including  all 
pertinent  routine  lises,  in  the  Federal 
Register. 

§  802.1 4    Requests  for  access  to  records. 

(a)  Submission  and  processing 
procedures. 

(1)  Requests  for  any  agency  record 
about  yourself  ordinarily  will  be 
processed  pursuant  to  the  Privacy  Art, 
5  U.S.C.  552a.  Such  a  request  must  be 


made  in  writing  jmd  addressed  to  the 
FOIA  Officer,  Office  of  the  General 
Counsel,  Court  Services  and  Offender 
Supervision  Agency,  633  Indiana 
Avenue,  NW.,  Washington,  DC  20004. 
The  requester  should  clearly  mark  on 
the  face  of  the  letter  and  the  envelope 
"Privacy  Act  Request." 

(2)  Your  request  will  be  considered 
received  as  of  the  date  it  is  received  by 
the  Office  of  the  General  Counsel.  For 
quickest  possible  handling,  you  should 
mark  both  your  request  letter  and  the 
envelope  "Privacy  Act  Request." 

(3)  You  must^describe  the  records  that 
you  seek  in  enough  detail  to  enable 
Agency  persormel  to  locate  them  with  a 
reasonable  amount  of  effort.  Whenever  ^ 
possible,  your  request  should  include 
specific  information  about  each  record 
sought,  such  as  the  date,  title  or  name, 
author,  recipient  and  subject  matter  of 
the  record.  As  a  general  rule,  the  more 
specific  you  are  about  the  records  or 
type  of  records  that  you  want,  the  more 
likely  the  Agency  will  be  able  to  locate 
the  records  in  response  to  your  request. 
If  a  determination  is  made  that  your 
request  does  not  reasonably  describe 
records,  the  Agency  will  tell  you  either 
what  additional  information  is  needed 
or  why  yoiu  request  is  otherwise 
insufficient.  You  will  be  given  the 
opportunity  to  discuss  your  request  so 
that  you  may  modify  it  to  meet  the 
requirements  of  this  sertion. 

(b)  Release  and  rexiew  procedures. 
Upon  written  request  by  an  individual 
to  gain  access  to  his  or  her  records 
which  are  not  otherwise  exempted, 
CSOSA  shall  permit  the  individual  and, 
upon  the  individual's  request,  a  person  " 
of  his  or  her  choosing  to  accompany 
him  or  her,  to  review  the  record  and 
have  a  copy  of  all  or  any  portion  of  the 
record.  If  a  document  contains 
information  exempt  from  disclosure 
und^r  the  Privacy  Act,  any  reasonably 
segregable  portion  of  the  record  will  be 
provided  to  the  requester  after  deletion 
of  the  exempt  portions. 

(2)  A  requester  will  be  notified  of  the 
decision  on  the  request  in  writing. 

(3)  Generally,  allPrivacy  Act  requests 
will  be  processed  in  the  approximate 
order  of  receipt,  unless  the  requester 
shows  exceptional  circumstances  exist 
to  justify  an  expedited  response  [see 
§802.8). 

§  802.1 5    Denial  of  request. 

(a)  Denial  in  whole  or  in  part.  If  it  is 
determined  that  the  request  for  records 
should  be  denied  in  whole  or  in  part, 
the  requester  shall  be  notified  by  mail. 
The  letter  of  notification  shall: 

(1)  State  the  PA  and  FOIA  exemptions 
relied  on  in  not  granting  the  request; 
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i      (2)  If  technically  feasible,  indicate  the 
amount  of  information  deleted  at  the 
place  in  the  record  where  such  deletion 
is  made  (unless  providing  such 
indication  would  harm  an  interest 
protected  by  the  exemption  relied  upon 
to  deny  such  material); 

(3)  Set  forth  the  name  and  title  or 
position  of  the  responsible  official; 

(4)  Advise  the  requester  of  the  right  to 
an  administrative  appeal  in  accordance 
with  §802.16:  and 

(5)  Specify  the  official  or  office  to 
which  such  appeal  shall  be  submitted. 

(b)  No  records  found.  If  it  is 
determined,  after  a  thorough  search  for 
records  by  the  responsible  official  or  his 
delegate,  that  no  records  have  been 
found  to  exist,  the  responsible  official 
will  so  notify  the  requester  in  writing. 
The  letter  of  notification  will  advise  the 
requester  of  the  right  to  administratively 
appeal  the  determination  that  no 
records  exist  (i.e.,  to  challenge  the 
adequacy  of  the  search  for  responsive 
records)  in  accordance  with  §802.16. 
The  notification  shall  specify  the  official 
or  office  to  which  the  appeal  shall  be 
submitted  forreview. 

§802.16    Administrative  appeal. 

(a)  A  requester  may  appeal  an  Agency 
initial  determination  when: 

(1)  Access  to  records  has  been  denied 
in  whole  or  in  part;  or 

(2)  It  has  been  determined  that  no 
responsive  records  exist. 

(d)  Appeals  of  initial  determinations 
must  be  made  within  30  days  of  the 
receipt  of  the  letter  denying  the  request. 
Both  the  envelope  and  the  letter  of 
appeal  should  be  sent  to  the  Office  of 
the  General  Counsel,  Court  Services  and 
Offender  Supervision  Agency.  633 
Indiana  Avenue,  NW..  Room  1220, 
Washington,  DC  20004  and  must  be 
clearly  marked  "Privacy  Act  Appeal." 

(c)  The  General  Couinsel  will  make  an 
appeal  determination  within  30  days 
(excluding  Saturdays,  Sundays,  and 
holidays)  ft'oin  the  date  of  receipt  of  the 
appeal.  However,  for  a  good  reason,  this 
time  limit  may  be  extended.  If,  after 
review,  the  General  Counsel  determines 
that  additional  information  should  be 
released,  it  will  accompany  the  appeal 
respoiise.  If.  after  review,  the  General 
Counsel  determines  to  uphold  the  initial 
review,  we  will  inform  you  of  that 
decision. 

1 802. 1 7    Documents  from  ottter  agencies. 

(a)(1)  Documents  from  or  pertaining  to 
Federal  agencies.  When  a  request  for 
records  includes  a  document  from 
another  Federal  agency,  the  document 
will  be  referred  to  the  originating 
Federal  agency  for  a  determination  of  its 
releasabiUty.  The  requester  will  be 


informed  of  the  referral.  This  is  not  a 
denial  of  a  Privacy  Act  request;  thus  no 
appeal  rights  accrue  to  the  requester. 

(2)  When  a  Privacy  Act  request  is 
received  for  a  record  created  by  the 
Agency  that  includes  information 
originated  by  another  Federal  agency, 
the  record  will  be  referred  to  the 
originating  agency  for  review  and 
recommendation  on  disclosiu^.  The 
Agency  will  not  release  any  such  record 
without  prior  consultation  with  the 
originating  agency. 

(b)  Documents  from  non-Federal 
agencies.  When  a  request  for  records 
includes  a  document  from- a  non-Federal 
agency,  CSOSA  staff  must  make  a 
determination  of  its  releasabiUty. 

§  802.1 8    Correction  or  amendment  of 
records. 

This  section  applies  to  all  records 
kept  by  the  Agency  except  for  records  of 
earnings.  If  you  believe  your  record  is 
not  accurate,  relevant,  timely,  or 
complete,  you  may  request  that  your 
record  be  corrected  or  amended.  A 
request  for  correction  or  amendment 
must  identify  the  particular  record  in 
question,  state  the  correction  or 
amendment  sought,  and  set  forth  the 
justification  for  the  correction.  To 
amend  or  correct  your  record,  you 
should  write  to  the  Office  of  the  General 
Counsel  identified  in  §802. 14(a)(1).  You 
should  submit  any  available  evidence  to 
support  your  request.  Both  the  request 
and  the  envelope  must  be  clearly 
marked  "Privacy  Act  Correction 
Request."  Your  request  should  indicate: 

(a)  The  system  of  records  from  which 
the  record  is  retrieved; 

(b)  The  particular  record  which  you 
want  to.  correct  or  amend; 

(c)  Whether  you  want  to  add,  delete 
or  substitute  information  in  the  records; 
and 

(d)  Yoiu-  reasons  for  believing  that 
yoiu  record  should  be  corrected  or 
amended. 

§  802.19    Appeal  of  denial  to  correct  or 
amend. 

(a)  The  system  manager  may  grant  or 
deny  requests  for  correction  of  agency 
records.  One  basis  for  denial  may  be 
that  the  records  are  contained  in  an 
agency  system  of  records  that  has  been 
published  in  the  Federal  Register  and 
exempted  fit)m  the  Privacy  Act 
provisions  allowing  amendment  and 
correction. 

(1)  Any  denial  of  a  request  for 
correction  should  contain  a  statement  of 
the  reason  for  denial  and  notice  to  the 
requester  that  the  denial  may  be 
appealed  to  the  General  Counsel  by 
filing  a  written  appeal. 

(2)  The  appeal  snould  be  marked  on 
the  face  of  the  letter  and  the  envelope. 


"PRIVACY  APPEAL— DENIAL  OF 
CORRECTION."  and  be  addressed  to  the 
Office  of  the  General  Coiwsel,  address 
cited  at  §802. 14(a)(1). 

(3)  The  General  Counsel  will  review 
your  request  within  30  days  from  the 
date  of  receipt.  However,  for  a  good 
reason,  this  time  limit  may  be  extended. 
If,  after  review,  the  General  Counsel 
determines  that  the  record  should  be 
corrected,  the  record  will  be  corrected. 
If,  after  review,  the  General  Counsel 
refuses  to  amend  the  record  exactly  as 
you  requested,  we  will  inform  you: 

(i)  That  your  request  has  been  refused 
and  the  reason; 

(ii)  That  this  refusal  is  the  Agency's 
final  decision; 

(iii)  That  you  have  a  right  to  seek 
court  review  of  this  request  to  amend 
the  record;  and 

(iv)  That  you  have  a  right  to  file  a 
statement  of  disagreement  with  the 
decision.  Your  statement  should  include 
the  reason  you  disagree.  We  will  make 
•  your  statement  available  to  anyone  to 
whom  the  record  is  subsequently 
disclosed,  together  with  a  statement  of 
our  reasons  for  refusing  to  amend  the  ' 
record. 

(b)  Requests  for  correction  of  records 
prepared  by  other  federal  agencies  shall 
be  forwarded  to  that  agency  for 
appropriate  action  and  the  requester 
will  be  immediately  notified  of  the 
referral  in  writing. 

(c)  When  the  request  is  for  correction 
of  non-Federal  records,  the  requester 
will  be  advised  to  write  to  that  non- 
Federal  entity. 

S  802^0    Accounting  of  disclosures. 

(a)  We  will  provide  an  accounting  of 
all  disclosiu^s  of.a  record  for  fi^e  years 
or  until  the  record  is  destroyed, 
whichever  is  longer,  except  that  no 
accounting  will  be  provided  to  the 
record  subject  for  disclosures  made  to 
law  enforcement  agencies  and  no 
accounting  will  be  made  for: 

(1)  Disclosures  made-iwder  the  FOIA; 

(2)  Disclosures  made  within  the 
agency;  and  , 

(3)  Disclosures  of  your  record  made 
with  yoiu  written  consent. 

(b)  The  accoimting  will  include: 

(1)  The  date,  nature,  and  purpose  of 
the  disclosure;  and 

(2)  The  name  and  address  of  the 
person  or  entity  to  whom  the  disclosure 
is  made. 

(c)  You  may  request  access  to  an 
accoimting  of  disclosures  of  your 
record.  Yoiu  request  should  be  in 
accordance  with  the  procedures  in 

§  802.14.  You  will  be  granted  access  to 
an  accounting  of  the  disclosures  of  your 
record  in  accordance  with  the 
procediu'es  of  this  part  which  govern 


access  to  the  related  record,  excepting 
disclosures  made  for  an  authorized  civil 
or  criminal  law  enforcement  agency  as 
provided  by  subsection  (c)(3)  of  the 
Privacy  Act.  You  will  be  required  to 
provide  reasonable  identification. 

§■802.21     Appeals. 

You  may  appeal  a  denial  of  a  request 
for  an  accounting  to  the  Office  of  the 
General  Coiuisel  in  the  same  manner  as 
a  denial  of  a  request  for  access  to 
records  (See  §  802.16)  and  the  same 
procedures  will  be  followed. 

§802.22    Fees. 

The  Agency  shall  charge  fees  under 
the  Privacy  Act  for  duplication  of 
records  only.  These  fees  shall  be  at  the 
same  rate  the  Agency  charges  for 
duplication  fees  under  the  Freedom  of 
Information  Act  [See  §  802.10(i)(l)). 

§  802.23    Use  and  disclosure  of  social 
security  numbers. 

(a)  In  general.  An  individual  shall  not 
be  denied  any  right,  benefit,  or  privilege 
provided  by  law  because  of  such 
individual's  refusal  to  disclose  his  or 
her  social  security  number. 

(b)  Exceptions.  The  provisions  of 
paragraph  (a)  of  this  section  do  not 
apply  with  respect  to: 

(1)  Any  disclosiue  which  is  required 
by  Federal  statute,  or, 

(2)  The  disclosure  of  a  social  security 
number  to  any  Federal,  State,  or  local 
agency  maintaining  a  system  of  records 
in.  existence  and  operating  before 
January  1.  1975,  if  such  disclosure  was 
required  under  statute  or  regulation 
adopted  prior  to  such  date  to  verify  the 
identity  of  an  individual. 

(c)  Requests  for  disclosure  of  social 
security  number.  If  the  Agency  requests 
an  individual  to  disclose  his  or  her 
social  security  account  number,  we 
shall  inform  that  individual  whether: 

(1)  Disclosing  is  mandatory  or  * 
voluntary. 
-  (2)  By  what  statutory  or  other 
authority  such  number  is  splicited,  and 

(3)  What  uses  will  be  made  of  it. 

Subpart  D— Subpoenas  or  Other  Legal 
Demands  for  Testimony  or  the 
Production  or  Disclosure  of  Records 
or  Other  Information 

§  802.24    Purpose  and  scope. 

(a)  These  regulations  state  the 
procedures  which  the  Court  Services 
and  Offender  Supervision  Agency 
("CSOSA"  or  "Agency")  and  the  District 
of  Columbia  Pretrial  Services  Agency 
("PSA"  or  "Agency")  follow  in  response 
.to  a  demand  from  a  Federal,  state,  or 
local  administrative  body  for  the 
production  and  disclosure  of  material  in 


connection  with  a  proceeding  to  which 
the  Agency  is  not  a  party. 

(b)  These  regulations  do  not  apply  to 
congressional  requests.  Neither  do  these 
regulations  apply  in  the  case  of  an 
employee  making  an  appearance  solely 
in  his  or  her  private  capacity  in  judicial 
or  administrative  proceedings  that  do 
not  relate  to  the  Agency  (such  as  cases 
arising  out  of  traffic  accidents,  domestic 
relations,  etc.). 

(c)  This  part  is  not  intended  and  does 
not  create  and  may  not  be  relied  upon 
to  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  at 
law  by  a  party  against  the  United  States 
or  specifically  CSOSA  or  PSA. 

§802.25    Definitions. 

^Demand  means  a  request,  order,  or 
subpoena  for  testimony  or  documents  to 
use  in  a  legal  proceeding. 
-     Employee  includes  a  person 
employed  in  any  capacity  by  CSOSA  or 
PSA,  currently  or  in  the  past;  any 
person  appointed  by,  or  subject  to  the 
supervision,  jurisdiction,  or  control  of 
the  head  of  the  Agency,  or  any  Agency 
official,  currently  or  in  the  past  ..A 
person  who  is  subject  to  the  Agency's 
jurisdiction  or  control  includes  any 
person  who  hired  as  a  contractor  by  the 
agency,  any  person  performing  services 
for  the  agency  under  an  agreement,  and 
any  consultant,  contractor,  or 
subcontractor  of  such  person.  A  former 
employee  is  also  considered  an 
employee  only  when  the  matter  about 
which  the  person  would  testify  is  one  in 
which  he  or  she  was  personally 
involved  while  at  the  Agency,  or  where 
the  matter  concerns  official  information 
that  the  employee  acquired  while 
working  at  the  Agency,  such  as  sensitive 
or  confidential  agency  information. 

Legal  Proceeding  includes  any 
pretrial,  trial,  and  post-trial  state  of  any 
existing  or  reasonably  anticipated 
judicial  or  administrative  action, 
hearing,  investigation,  or  similar 
proceeding  before  a  court,  commission, 
board,  agency,  or  other  tribunal, 
authority  or  entity,  foreign  or  domestic. 
Legal  proceeding  also  includes  any 
deposition  or  other  pretrial  proceeding, 
including  a  formal  or  informal  request 
for  testimony  made  by  an  attorney  or 
other  person,  or  a  request  for  documents 
gathered  or  drafted  by  an  employee. 

§  802.26    Receipt  of  demand. 

If,  in  connection  with  a  proceeding  to 
which  the  Agency  is  not  a  party,  an 
employee  receives  a  demand  from  a 
court  or  other  authority  for  material 
contained  in  the  Agency's  files,  any 
information  relating  to  me^terial 
contained  in  the  Agency's  files,  or  any 
information  or  material  acquired  by  an 


employee  as  a  part  of  the  performance 
of  that  person's  official  duties  or 
because  of  that  person's  official  status, 
the  employee  must: 

(a)  Immediately  notify  the  Office  of 
the  General  Counsel  and  forward  the 
demand  to  the  General  Counsel  if  the 
demand  pertains  to  CSOSA;  or 

fb)  Immediately  notify  the  Deputy 
Director  of  PSA  and  forward  the 
demand  to  the  Deputy  Director  if  the 
demand  pertains  to  PSA. 

§  802.27    Compliance/noncompllance. 

The  General  Counsel  is  responsible 
for  determining  if  CSOSA  should 
comply  or  not  comply  with  the  demand, 
and  the  Deputy  Director  of  PSA  is 
responsible  for  determining  if  PSA 
should  comply  with  the  dentand. 

(a)  An  employee  may  not  produce  any 
documents,  or  provide  testimony 
regarding  any  information  relating  to,  or 
based  upon  Agency  documents,  or 
disclose  any  information  or  produce 
materials  acquired  as  part  of  the 
performance  of  that  employee's  official 
duties,  or  because  of  that  employee's 
official  status  without  prior 
authorization  frcni  the  General  Counsel 
or  Deputy  Director.  The  reasons  for  this  . 
policy  are  as  follows: 

(1)  To  conserve  the  time  of  the  agency 
for  conducting  official  business; 

(2)  To  minimize  the  possibility  of 
involving  the  agency'in  controversial 
issues  that  are  not  related  to  the 
agency's  mission; 

(3)  To  prevent  the  possibility  that  the 
public  will  misconstrue  variances 
between  personal  opinions  of  agency 
employees  and  agency  policies; 

(4)  To  avoid  spending  the  time  and 
money  of  the  United  States  for  private 
purposes; 

(5)  To  preserve  the  integrity  of  the 
administrative  process;  and 

(6)  To  protect  confidential,  sensitive 
information  and  the  deliberative  process 
of  the  agency. 

(b)  An  attorney  from  the  Office  of  the 
General  Counsel  shall  appear  with  any  . 
CSOSA  employee  upon  whom  the 
demand  has  been  made  (and  with  any 
PSA  employee  if  so  requested  by  the 
Deputy  Director),  and  shall  provide  the 
court  or  other  authority  with  a  copy  of 
the  regulations  contained  in  this  part. 
The  attorney  shall  also  inform  the  court 
or  authority  that  the  demand  has  been 
or  is  being  referred  for  prompt 
consideration  by  the  General  Counsel  or 
Deputy  Director.  The  court  or  other 
audiority  will  be  requested  respectfully 
to  stay  the  demand  pending  receipt  of 
the  requested  instructions  from  the 
General  Counsel  or  Deputy  Director. 

(c)  If  the  court  or  other  authority 
declines  to  stay  the  effect  of  the  demand 
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pending  receipt  of  instructions  from  the 
General  Counsel  or  Deputy  Director,  or 
if  the  court  or  other  authority  rules  that 
the  demand  must  be  complied  with 
irrespective  of  the  instructions  from  the 
General  Counsel  or  Deputy  Director  not 
to  produce  the  material  or  disclose  the 
information  sought,  the  employee  upon 
whom  the  demand  was  made  shall 
respectfully  decline  to  produce  the 
information  under  United  States  ex  rel. 
Touhyv.  Ragen,  340  U.S.  462  (1951).  hi 
this  case,  the  Supreme  Court  held  that 
a  government  employee  could  not  be 
held  in  contempt  for  following  an 
agency  regulation  requiring  agency 
approval  before  producing  government 
information  in  response  to  a  court  order. 

(d)  To  achieve  the  purposes  noted  in 
paragraphs  (a)(1)  through  (6)  of  this 
section,  the  agency  will  consider  factors 
such  as  the  following  in  determining 
whether  a  demand  should  be  complied 
with: 

(1)  The  Privacy  Act.  5  U.S.C.  522a; 

(2)  Department  of  Health  and  Human 
Services  statute  and  regulations 
concerning  drug  and  alcohol  treatment 
programs  found  at  42  U.S.C.  290dd  and 
42CFR2.1  etseq.; 

(3)  The  Victims  Rights  Act,  42  U.S.C. 
10606(b); 

(4)  D.C.  statutes  and  regulations; 

(5)  Any  other  state  or  federal  statute 
or  regulation; 

(6)  Whether  disclosure  is  appropriate 
under  the  rules  of  procedure  governing 
the  case  or  matter  in  which  the  demand 
arose; 

(7)  Whether  disclosure  is  appropriate 
under  the  relevant  substantive  law 
concerning  privilege; 

(8)  Whether  disclosure  would  reveal  a 
confidential  source  or  informant,  unless 
the  investigative  agency  and  the  source 
or  informant  have  no  objection;  and 

(9)  Whether  disclosure  would  reveal 
investigatory  records  compiled  for  law 
enforcement  purposes,  and  would 
interfere  with  enforcement  proceedings 
or  disclose  investigative  techniques  and 
procedures  the  effectiveness  of  which 
would  thereby  be  impaired. 

Subpart  E— Exemption  of  Records 
Systems  Under  ttie  Privacy  Act 

S  802.28    Exwnption  of  ttw  Court  ServicM 
and  Offender  Supervision  Agertcy  System- 
limited 


The  Privacy  Act  permits  speciflc 
systems  of  records  to  be  exempt  from 
some  of  its  requirements. 

(a)(1)  The  following  systems  of 
records  are  exempt  from  5  U.S.C. 
552a(c)(3)  and  (4).  (d),  (e)(l)-(3),  (4)(G)- 
(I),  (5)  and  (8).  (f)  and  (g): 

(i)  Background  hivestigation  (CSOSA- 
2). 


(ii)  Supervision  Offender  Case  File 
(CSOSA-9). 

(iii)  Pre-Sentence  Investigations 
(CSOSA-10). 

(iv)  Supervision  &  Management 
Automated  Record  Tracking  (SMART) 
(CSOSA-11). 

(v)  Recidivism  Tracking  Database 
(CSOSA-12). 

(vi)  [Reserved). 

(vii)  Substance  Abuse  Treatment 
Database  (CSOSA-15). 

(viii)  Screener  {CSOSA-16). 

(ix)  Sex  Offender  Registry  (CSOSA- 
18). 

(2)  Exemptions  from  the  particular 
subsections  are  justified  for  the 
following  reasons: 

(i)  From  subsection  {c)(3)  because 
offenders  will  not  be  permitted  to  gain 
access  or  to  contest  contents  of  these 
record  systems  imder  the  provisions  of 
subsection  (d)  of  5  U.S.C.  552a. 
Revealing  disclosure  accountings  can 
compromise  legitimate  law  enforcement 
activities  and  CSOSA  responsibilities. 

(ii)  From  subsection  (c)(4)  because 
exemption  from  provisions  of 
subsection  (d)  will  make  notification  of 
formal  disputes  inapplicable. 

(iiij  From  subsection  (d).  (e)(4)(G) 
through  (e)(4)(I),  (0  and  (g)  because 
exemption  from  this  subsection  is 
essential  to  protect  internal  processes  by 
which  CSOSA  personnel  are  able  to 
formulate  decisions  and  policies  with 
regard  to  offenders,  to  prevent 
disclosure  of  information  to  offenders 
that  would  jeopardize  legitimate 
correctional  interests  of  rehabilitation, 
and  to  permit  receipt  of  relevant 
information  from  other  federal  agencies, 
state  and  local  law  enforcement 
agencies,  and  federal  and  state 
probation  and  judicial  offices. 

(iv)  From  subsection  (e)(1)  because 
primary  collection  of  information 
directly  from  offenders  about  criminal 
history  or  criminal  records  is  highly 
impractical  and  inappropriate. 

(A)  It  is  not  possible  in  all  instances 
to  determine  relevancy  or  necessity  of 
specific  information  in  the  early  stages 
of  a  criminal  or  other  investigation. 

(B)  Relevance  and  necessity  are 
questions  of  judgment  and  timing;  what 
appears  relevant  and  necessary  when 
collected  ultimately  may  be  deemed 
unnecessary.  It  is  only  after  the 
information  is  assessed  that  its 
relevancy  and  necessity  in  a  specific 
investigative  activity  can  be  established. 

(C)  In  interviewing  individuals  or 
obtaining  other  forms  of  evidence  or 
information  during  an  investigation, 
information  could  be  obtained,  the 
nature  of  which  would  leave  in  doubt 
its  relevancy  and  necessity.  Such 
information,  however,  could  be  relevant 


to  another  investigation  or  to  an 
investigative  activity  under  the 
jurisdiction  of  another  agency. 

(v)  From  subsection  (eH2)  because  the 
nature  of  criminal  and  other 
investigative  activities  is  such  that  vital 
information  about  an  individual  can 
only  be  obtained  from  other  persons 
who  are  familiar  with  such  individual 
and  his/her  activities.  In  such 
investigations  it  is  not  feasible  to  rely ' 
upon  information  furnished  by  the 
individual  concerning  his/her  own 
activities. 

(vi)  From  subsection  (e)(3)  because 
disclosure  would  provide  the  subject 
with>substantial  information  which 
could  impede  or  compromise  the 
investigation.  The  individual  could 
seriously  interfere  with  investigative 
activities  and  could  take  appropriate 
steps  to  evade  the  investigation  or  flee 
a  specific  area. 

(vii)  From  subsection  (e)(8)  because 
the  notice  requirements  of  this 
provision  could  seriously  interfere  with 
a  law  enforcement  activity  by  alerting 
the  subject  of  a  criminal  or  other 
investigation  of  existing  investigative 
interest. 

(viii)  Those  sections  would  otherwise 
require  CSOSA  to  notify  an  individual 
of  investigatory  materials  contained  in  a 
record  pertaining  to  him/her,  permit 
access  to  such  record,  permit  requests 
for  its  correction  (section  552a(d). 
(e)(4)(G).  and  (H));  make  available  to 
him/her  any  required  accounting  of 
disclosures  made  of  the  record  [section 
552a(c)(3)),  publish  the  sources  of 
records  in  the  system  (section 
552a(4)(I));  and  screen  records  to  insure 
that  there  is  maintained  only  such 
information  about  an  individual  as  is 
relevant  to  accomplish  a  required 
purpose  of  the  Agency  (section 
552(e)(1)).  In  addition,  screening  for 
relevancy  to  Agency  purposes,  a 
correction  or  attempted  correction  of 
such  materials  could  require  excessive 
amounts  of  time  and  effort  on  the  part 
of  all  concerned. 

(b)(1)  The  following  system  of  records 
is  exempt  from  5  U.S.C.  552a(c)(3)  and 
(4).  (d),  (e)(lHe)(3).  (4)(H),  (5),  (8)  and 
(g): 

(i)  Office  of  Professional 
Responsibility  Record  (OPR)  (CSOSA- 
17). 
(ii)  (Reserved). 

(2)  Exemptions  from  the  particular 
subsections  are  justified  for  the 
following  reasons: 

(i)  From  subsection  (c)(3)  because 
release  of  disclosiu^  accounting  could 
alert  the  subject  of  an  investigation  of  an 
actual  or  potential  criminal,  civil,  or 
regulatory  violation  to  the  existence  of 
the  investigation  and  the  fact  that  they 
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are  subjects  of  the  investigation,  and 
reveal  investigative  interest  by  not  only 
the  OPR  but  also  by  the  recipient 
agency.  Since  release  of  such 
information  to  the  subjects  of  an 
investigation  would  provide  them  with 
significant  information  concerning  the 
nature  of  the  investigation,  release  could 
result  in  activities  that  would  impede  or 
'  compromise  law  enforcement  such  as: 
the  destruction  of  documentary 
evidence;  improper  influencing  of 
witnesses;  endangerment  of  the  physical 
safety  of  confidential  sources,  witnesses, 
and  law  enforcement  personnel; 
fabrication  of  testimony;  and  flight  of 
the  subject  frpm  the  area.  In  addition, 
release  of  disclosure  accounting  could 
result  in  the  release  of  properly 
classified  information  which  could 
compromise  the  national  defense  or 
disrupt  foreign  policy. 

(ii)  From  subsection  (c)(4)  because 
this  system  is  exempt  from  the  access 
provisions  of  subsection  (d)  pursuant  to 
subsections  (j)  and  (k)  of  the  Privacy 
Act. 

(iii)  From  the  access  and  amendment 
provisions  of  subsection  (d)  because 
access  to  the  records  contained  in  this 
system  of  records  could  provide  the 
subject  of  an  investigation  with 
information  concerning  law 
enforcement  activities  such  as  that 
relating  to  an  actual  or  potential 
criminal,  civil  or  regulatory  violation; 
the  existence  of  an  investigation;  the 
nature  and  scope  of  the  information  and 
evidence  obtained  as  to  his  activities; 
the  identity  of  confidential  sources, 
witnesses,  and  law  enforcement 
personnel;  and  information  that  may 
enable  the  subject  to  avoid  detection  or 
apprehension.  Such  disclosure  wpuld 
present  a  serious  impediment  to 
effective  law  enforcement  where  they 
prevent  the  successful  completion  of  the 
investigation;  endanger  the  physical 
safety  of  confidential  sources,  witnesses, 
and  law  enforcement  personnel;  and/or 
lead  to  the  improper  influencing  of 
witnesses,  the  destruction  of  evidence, 
or  the  fabrication  of  testimony.  In 
addition,  gj-anting  access  to  such 
information  could  disclose  security- 
sensitive  or  confidential  business 
information  or  information  that  would 
constitute  an  unwarranted  invasion  of 
the  personal  privacy  of  third  parties. 
Amendment  of  the  records  would 
interfere  with  ongoing  investigations 
and  law  enforcement  activities  and 
impose  an  impossible  administrative 
burden  by  requiring  investigations  to  be 
continuously  reinvestigated. 

(iv)  From  subsection  (e)(1)  because 
the  application  of  this  provision  could 
impsur  investigations  and  interfere  with 


the  law  enforcement  responsibilities  of 
the  OPR  for  the  following  reasons: 

(A)  It  is  not  possible  to  detect 
relevance  or  necessity  of  specific       ( 
information  in  the  early  stages  of  a  dvil, 
criminal  or  other  law  enforcement 
investigation,  case,  or  matter,  including 
investigations  in  which  use  is  made  of 
properly  classified  information. 
Relevance  and  necessity  are  questions  of 
judgment  and  timing,  and  it  is  only  after 
the  information  is  evaluated  that  the 
relevance  and  necessity  of  such 
information  can  be  established. 

(B)  During  the  course  of  any 
investigation,  the  OPR  may  obtain 
infonn«tion  concerning  actual  or 
potential  violations  of  laws  other  than 
those  within  the  scope  of  its 
jurisdiction.  In  the  interest  of  effective 
law  enforcement,  the  OPR  should  retain 
this  information  as  it  may  aid  in    . 
establishing  patterns  of  criminal 
activity,  and  dan  provide  valuable  leads 
for  Federal  and  other  law  enforcement 
agencies. 

(C)  In  interviewing  individuals  or  : . 
obtaining  other  forms  of  evidence 
during  an  investigation,  information 
may  be  supplied  to  an  investigator 
which  relates  to  matters  incidental  to 
the  primary  purpose  of  the  investigation 
but  which  may  relate  also  to  matters 
under  the  investigative  jurisdiction  of 
another  agericy.  Such  information 
cannot  readily  be  segregated. 

(v)  From  subsection  (e)(2)  because,  in 
some  instances,  the  application  of  this 
provision  would  present  a  serious 
impediment  to  law  enforcement  for  the 
following  reasons: 

(A)  The  subject  of  an  investigation 
would  be  placed  on  notice  as  to  the 
existence  of  an  investigation  and  would 
therefore  be  able  to  avoid  detection  or 
apprehension,  to  improperly  influence 
witnesses,  to  destroy  evidence,  or  to 
fabricate  testimony. 

(B)  In  certain  circumstances  the 
subject  of  an  investigation  cannot  be 
required  to  provide  information  to 
investigators,  and  information  relating 
to  a  subject's  illegal  acts,  violations  of 
rules  of  conduct,  or  any  other 
misconduct  must  be  obtained  from  other 
sources. 

(C)  In  any  investigation  it  is  necessary 
to  obtain  evidence  from  a  variety  of 
sources  other  than  the  subject  of  the 
investigation  in  order  to  verify  the 
evidence  necessary  for  successful 
litigation. 

(vi)  From  subsection  (e)(3)  because 
the  application  of  this  provision  would 
provide  the  subject  of  an  investigation 
with  substantial  information  which 
could  impede  or  compromise  the 
investigation.  Providing  such  notice  to  a 
subject  of  an  investigation  could 


interfere  with  an  imdercover 
investigation  by  revealing  its  existence,  * 
and  could  endanger  the  physical  safety 
of  confidential  sources,  witnesses,  and 
investigators  by  revealing  their 
identities. 

(vii)  From  subsection  (e)(5)  because 
the  application  of  this  provision  would 
prevent  the  collection  of  any  data  not 
shown  to  be  accurate,  relevant,  timely, 
and  complete  at  \he  moment  it  is 
collected.  In  the  collection  of 
information  for  law  enforcement 
purposes,  it  is  impossible  to  determine 
in  advance  what  information  is 
accurate,  relevant,  tjmely.  and  complete. 
Material  which  may  seem  unrelated, 
irrelevant,  or  incomplete  when  collected 
may  take  on  added  meaning  or 
significance  as  an  investigation 
progresses.  The  restrictions  of  this 
provision  could  interfere  with  the 
preparation  of  a  complete  investigation 
report,  and  thereby  impede  effective  law 
enforcement. 

(viii)  From  subsection  {e)(8)  because 
~"d»e  application  of  this  provision  could 
prematurely  reveal  an  ongoing  criminal 
investigation  to  the  subject  of  the 
investigation,  and  could  reveal 
investigation  techniques,  procedures, 
emd/or  evidence. 

(ix)  From  subsection  (g)  to  the  extent 
that  ihis  system  is  exempt  from  the 
access  and  amendment  provisions  of 
subsection  (d)  pursuant  to  subsections 
(j)(2),  (k)(l).  and  (k)(2)  of  the  Privacy 
Act. 

§  802.29    Exemption  of  tf>e  Pretrial  Services 
Agency  System. 

The  Privacy  Act  permits  specific 
systems  of  records  to  be  exempt  bom 
some  of  its  requirements. 

(a)(1)  The  following  systems  of    - 
records  are  exempt  from  5  U.S.C. 
552a(c)(3r)  and  (4).  (d).  (e)(i)-(3).  (4)(G)- 
(I).  (5)  and  (8).  (f)  and  (g): 

(i)  Automated  Bail  Agency  Database 
(ABADABA)  (CSOSA/PSA-1). 

(ii)  Drug  Test  Management  System 
(DTMS)  (CSOSA/PSA-2). 

(iii)  Interview  and  Treatment  Files 
(CSOSA/PSA-3). 

(iv)  Pretrial  Realtime  Information 
Systems  Manager  (PRISM)  (CSOSA/ 

PSA-6). 

(2)  Exemptions  from  the  particular 
subsections  are  justified  for  the 
following  reasons: 

(i)'From  subsection  (c)(3)  because 
•  defendants/offenders  will  not  be 
permitted  to  gain  access  or  to  contest 
contents  of  these  record  systems  under 
the  pro\iisions  of  subsection  (d)  of  5 
U.S.C.  552a.  Revealing  disclosure 
accoimtings  can  compromise  legitimate 
law  enforcement  activities  and  CSOSA/ 
PSA  responsibilities. 
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(ii)  From  subsection  (c)(4)  because 
exemption  from  provisions  of 
subsection  (d)  will  make  notification  of 
formal  disputes  inapplicable. 

(iii)  From  subsection  (d),  (e)(4)(G) 
through  (e)(4)(I).  (f)  and  (g)  because 
exemption  from  this  subsection  is 
essential  to  protect  internal  processes  by 
which  CSOSA/PSA  personnel  are  able 
to  formulate  decisions  and  policies  with 
regard  to  defendants/offenders,  to 
prevent  disclosure  of  information  to 
defendants/offenders  that  would 
jeopardize  legitimate  correctional 
interests  of  rehabilitation,  and  to  permit 
receipt  of  relevant  information  from 
other  federal  agencies,  state  and  local 
law  enforcement  agencies,  and  federal 
and  state  probation  and  judicial  offices. 

(iv)  From  subsection  (e)(1)  because 
primary  collection  of  information 
directly  from  defendants/offenders 
about  criminal  history  or  criminal 
records  is  highly  impractical  and 
inappropriate. 

(A)  It  is  not  possible  in  all  instances 
to  determine  relevancy  or  necessity  of 
specific  information  in  the  early  stages 
of  a  criminal  or  other  investigation. 

(B)  Relevancy  and  necessity  are 
questions  of  judgment  and  timing:  what 
appears  relevant  and  necessary  when 
collected  ultimately  may  be  deemed 
unnecessary.  It  is  only  after  the 
information  is  assessed  that  its 
relevancy  and  necessity  in  a  specific 
investigative  activity  can  be  established. 
■  (C)  In  interviewing  individuals  or 

obtaining  other  forms  of  evidence  or 
information  during  an  investigation, 
information  could  be  obtained,  the 
nature  of  which  would  leave  in  doubt 
its  relevancy  and  necessity.  Such 
information,  however,  could  be  relevant 
to  another  investigation  or  to  an 
investigative  activity  under  the 
jurisdiction  of  another  agency. 

(v)  From  subsection  (e)(2)  because  the 
nature  of  criminal  and  other 
investigative  activities  is  such  that  vital 
information  about  an  individual  can 
only  be  obtained  from  other  persons 
who  are  familiar  with  such  individual 
and  his/her  activities.  In  such 
investigations  it  is  not  feasible  to  rely 
upon  information  furnished  by  the 
individual  concerning  his/her  own 
activities. 

(vi)  From  subsection  (e)(3)  because 
disclosure  would  provide  the  subject 
with  substantial  information  which 
could  impede  or  compromise  the 
investigation.  The  individual  could 
seriously  interfere  with  investigative 
activities  and  could  take  appropriate 
steps  to  evade  the  investigation  or  flee 
a  specific  area. 

(vii)  From  subsection  (e)(8)  because 
the  notice  requirements  of  this 


provision  could  seriously  interfere  with 
a  law  enforcement  activity  by  alerting 
the  subject  of  a  criminal  or  other 
investigation  of  existing  investigative 
interest. 

(viii)  Those  sections  would  otherwise 
require  CSOSA  to  notify  an  individual 
of  investigatoiy  materials  contained  in  a 
record  pertaining  to  him/her.  permit 
access  to  such  record,  permit  requests 
for  its  correction  (section  552a(d). 
(e)(4)(G),  and  (H));  make  available  to 
him/her  any  required  accounting  of 
disclosures  made  of  the  record  (section 
552a(c)(3)),  publish  the  sources  of 
records  in  the  system  (section 
552a(4)(I));  and  screen  records  to  insure 
that  there  is  maintained  only  such 
information  about  an  individual  as  is 
relevant  to  accomplish  a  required 
purpose  of  the  Agency  (section 
552(e)(1)).  In  addition,  screening  for 
relevancy  to  Agency  purposes,  a 
correction  or  attempted  correction  of 
such  materials  could  require  excessive 
amounts  of  time  and  effort  on  the  part 
of  all  concerned, 
(b)  (Reserved). 

IFR  Doc.  03-13764  Filed  6-2-03;  8:45  am] 

BILLING  CODE  3129-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[CGD1 3-03-001] 

Rl.^  1625-AAOO  (Formerly  RIN  2115-AA97) 

Safety  Zone  Regulation;  Fort 
Vancouver  Fireworks  Display, 
Columbia  River,  Vancouver,  WA 

AGENCY:  Coast  Guard.  DHS. 

ACTION:  Notice  of  implementation  of 
regulation. 


SUMMARY:  The  Captain  of  the  Port 
Portland  will  begin  enforcing 'the  safety 
zone  for  the  Fort  Vancouver  Fireworks 
Display  established  by  33  CFR  165.1314 
on  May  28.  2003.  The  Captain  of  the 
Port.  Portland.  Oregon,  is  taking  this 
action  to  safeguard  watercraft  and  their 
occupants  from  safety  hazards 
associated  with  the  fireworks  display. 
Entry  into  this  safety  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port. 


DATES:  33  CFR  165.1314  will  be 
enforced  July  4,  2003.  from  9:30  p.m. 
(P.d.t.)  until  11  p.m.  (P.d.t). 
SUPPLEMENTARY  INFORMATION:  On  May 
28.  2003.  the  Coast  Guard  published  a 
final  rule  (68  FR  31609)  establishing 


safety  zones,  in  3?  CFR  165.1314,  to 
provide  for  the  safety  of  vessels  in  the 
vicinity  of  fireworks  displays  one  of 
which  is  the  Fort  Vancouver  fireworks 
display.  The  safety  zone  will  include  all 
waters  of  the  Columbia  River  at 
Vancouver.  Washington  bounded  by  a 
line  commencing  at  the  northern  base  of 
the  Interstate  5  highway  bridge  at 
latitude  45'='37"16.5  seconds  N. 
longitude  122°40''22.5' W;  thence  south 
along  the  Interstate  5  highway  bridge  to 
Hayden  Island.  Oregon  at  latitude 
45°36''51.5'  N.  longitude  122°40''39'  W; 
thence  east  along  Hayden  Island  to 
latitude  45°36''36'  N.  longitude 
122°39''48'  W  (not  to  include  Hayden 
Bay);  thence  north  across  the  river  thru 
the  preferred  channel  buoy.  RG  F1(2+1)R 
6s,  to  the  Washington  shoreline  at 
latitude  45°37'1.5'  N.  longitude 
122°39''29'  W;  thence  west  along  the 
Washington  shoreline  to  the  point  of 
origin.  Entry  into  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port  or  his  designee.  The  Captain  of  the    ' 
Port  Portland  will  enforce  this  safety 
zone  on  July  4.  2003.  from  9:30  p.m. 
(P.d.t.)  until  11  p.m.  (P.d.t.).  The 
Captain  of  the  Port  may  be  assisted  by 
other  Federal,  State,  or  local  agencies  in 
enforcing  this  security  zone. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  of  the  Port  Portland,  6767  N. 
Basin  Ave.  Portland,  OR  97217  at  (503) 
240-9370  to  obtain  information 
concerning  enforcement  of  this  rule. 

Dated:  May  27,  2003. 
Paul  D.  Jewell. 

Captain,  Coast  Guard,  Captain  of  the  Port 
Portland. 

(FR  Doc.  03-13847  Filed  6-2-03;  8:45  am] 
BILUNG  C006  4910-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[COTP  PHILADELPHIA  0^-003] 
RIN  1625-AAOO 

Security  Zone;  Salem  and  Hope  Creek 
Generation  Stations,  Delaware  River, 
Salem  County,  NJ 

AGENCY:  Coast  Guard.  DHS. 
ACTION:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  security  zone 
on  the  waters  adjacent  to  the  Salem  and 
Hope  Creek  Generation  Stations.  This 
will  protect  the  safety  and  security  of 
the  plants  from  subversive  activity, 
sabotage,  or  terrorist  attacks  initiated 


Federal  Register / Vol.  68.  No.  106 /Tuesday,  June  3.  2003 /Rules  and  RegulaUons 


32997 


from  siUTOunding  waters.  This  action 
will  close  water  areas  aroxmd  the  plants. 
DATES:  This  rule  is  effective  from  5  p.m. 
eastern  daylight  time  on  May  13,  2003, 
to  5  p.m.  eastern  standard  time  on 
January  24.  2004. 

ADDRESSES:  Dociunents  as  indicated  in 
this  preamble  are  available  as  part  of 
docket  COTP  Philadelphia  03-003  for. 
inspection  or  copying  at  Coast  Guard 
Marine  Safety  Office  Philadelphia.  One 
Washington  Avenue.  Philadelphia. 
Pennsylvania.  19147.  between  8  a.m. 
and  4  p.m..  Monday  through.Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  Xaimara 
Vicencio-Roldan  or  Lieutenant  Junior 
Grade  Kevin  Sligh.  Coast  Guard  Marine 
Safety  Office/Group  Philadelphia,  at 
(215) 271-4889. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
prot)Osed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B)  and 
(d)(3).  the  Coast  Guard  finds  that  good 
cause  exists  for  not  publishing  a  NPRM 
and  for  making  this  regulation  effective 
less  than  30  days  after  publication  in  the 
Federal  Register.  Based  upon  the 
warnings  from  national  security  and 
intelligence  personnel,  this  rule  is 
urgenUy  required  to  protect  the  plant 
.from  subversive  activity,  sabotage  or 
possible  terrorist  attacks  initiated  from 
the  waters  siurounding  the  plants. 

Delaying  the  effective  date  of  the  rule 
would  be  contrary  to  the  public  interest, 
since  immediate  action  is'needed  to 
protect  the  persons  at  the  facilities,  the 
public  and  siurounding  communities 
from  the  release  of  nuclear  radiation. 
This  security  zone  should  have  minimal 
impact  on  vessel  transits  due  to  the  fact 
that  the  security  zone  does  not  block  the 
channel. 

BafJiground  and  Purpose 

Due  to  the  continued  warnings  frtim 
national  seciuity  and  intelligence 
officials  that  future  terrorist  attacks  are 
possible,  such  as  those  launched  against 
New  York  and  Washington.  DC  on 
September  11,  2001.  heightened  security 
measures  are  necessary  for  the  area 
surrounding  the  Salem  and  Hope  Creek 
Generation  Stations.  This  rule  vdll 
provide  the  Captain  of  the  Port 
Philadelphia  with  enforcement  options 
to  deal  with  potential  threats  to  the 
security  of  the  plants.  The  Coast  Guard 
intends  to  iinplement  a  permanent 
security  zone  surroimding  the  plants. 
The  Coast  Guard  will  be  publishing  a 
NPRM  to  establish  a  permanent  secxmty 
zone  that  is  temporarily  effective  under 


this  rule.  The  Coast  Guard  will  use  the 
effective  period  of  this  Temporary  Final 
Rule  to  engage  in  notice  and  comment 
rulemaking  to  develop  a  permanent 
regulation  tailored  to  the  present  and 
foreseeable  seciuity  environment  within 
the  Captain  of  the  Port.  Philadelphia. 
Pennsylvania  zone. 

Discussion  of  Rule 

No  person  or  vessel  may  enter  or 
remain  in  the  prescribed  security  zone 
'  at  any  time  without  the  permission  of 
the  Captain  of  the  Port.  Philadelphia, 
PA  or  designated  representative. 
Federal,  State,  and  local  agencies  may 
assist  the  Coast  Guard  in  the 
enforcement  of  this  rule. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866.  Regulatory 
Plaiming  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

The  primary  impact  of  this  rule  v«ll 
be  on  vessels  wishing  to  transit  the 
affected  waterway.  Although  this  rule 
restricts  traffic  from  freely  transiting 
portions  of  the  Delaware  River,  that 
restriction  affects  only  a  limited  area 
and  will  be  well  publicized  to  allow 
mariners  to  make  alternative  plans. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 
,  The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  may  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  Owners  or  operators  of  fishing 
vessels  and  recreational  vessels  wishing 
to  transit  the  portions  of  the  Delaware 
River. 

The  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  for  the  following  reasons:  the 
restrictions  affect  only  a  limited  area 
and  traffic  wiU  be  allowed  to  transit 


through  the  zone  with  permission  of  the 
Coast  Guard  or  designated 
representative.  The  opportunity  to    . 
engage  in  recreational  and  charter 
fishing  outside  the  geographical  limits 
of  the  seciuity  zone  will  not  be 
disrupted.  Therefore,  this  regulation 
■should  have  a  negligible  impact  on 
recreational  and  charter  fishing  activity. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  want  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 

process.  ** 

Small  businesses  may  send  conunents 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.-Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The  "^ 

Ombudsman  evaluates  these  actions 
aimually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
tiiis  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expraiditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100.00d|b00  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
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taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Pi^otected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Security  Risks.  This  rule  is 
not  an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  security  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  U-ibes. 


Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affaire  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Enviromnent 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-13700.  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1.  paragraph  (34)(f)  and  (g).  of 
Commandant  Instruction  M16475.1D, 


from  further  environmental 
documentation. 

A  final  "Environmental  Analysis 
Checklist"  and  a  final  "Categorical 
Exclusion  Determination"  will  be 
available  in  the  docket  where  indicated 
under  ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1 .  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191 
33  CFR  1.05-l(g).  6.04-1.  6.04-6  and  160.5; 
Department  of  Homeland  Security  Delegation 
No.  0170. 

■  2.Add§165.T05-078. 


§  1 65.T05-O78    Security  Zone;  Salem  and 
Hope  Creek  Generation  Stations,  Delaware 
River.  Salem  County,  New  Jersey. 

(a)  Location.  The  following  area  is  a 
security  zone:  the  waters  of  the 
Delaware  River  in  the  vicinity  of  the 
Salem  and  Hope  Creek  Generation 
Stations  bounded  by  a  line  drawn  from 
a  point  located  at  39°  28'  08.0"  N.  075° 
32'  31.7"  W  to  39°  28'  06.5"  N.  075°  32' 
47.4"  W.  thence  to  39°  27'  28.4"  N.  075° 
32'  15.8"  W.  thence  to  39°  27'  28.8"  N. 
075°  31'  56.6"  W.  thence  to  39°  27'  39  9" 
N.  075°  31'  51.6"  W.  All  coordinates 
reference  Datum:  NAD  1983. 

(b)  Regulations.  (1)  All  persons  are 
required  to  comply  with  the  general 
regulations  governing  security  zones  in 
§165.33  of  this  part. 

(2)  No  person  or  vessel  may  enter  or 
navigate  within  this  security  zone 
unless  authorized  to  do  so  by  the  Coast 
Guard  or  designated  representative.  Any 
person  or  vessel  authorized  to  enter  the 
security  zone  must  operate  in  strict 
conformance  with  any  directions  given 
by  the  Coast  Guard  or  designated 
representative  and  leave  the  security 
zone  immediately  if  the  Coast  Guard  or 
designated  representative  so  orders. 

(3)  The  Coast  Guard  or  designated 
representative  enforcing  this  section  can 
be  contacted  on  VHF  Marine  Band 
Radio,  channels  13  and  16.  The  Captain 
of  the  Port  can  be  contacted  at  (215) 
271-4807. 

(4)  The  Captain  of  the  Port  will  notify 
the  public  of  any  changes  in  the  status 
of  this  secxuity  zone  by  Marine  Safety 
Radio  Broadcast  on  VHF-FM  marine 
band  radio,  channel  22  (157.1  MHz). 


(c)  Definitions.  For  the  purposes  of 
this  section.  Captain  of  the  Port  means 
the  Commanding  Officer  of  the  Coast 
Guard  Marine  Safety  Office/Group 
Philadelphia  or  any  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
who  has  been  authorized  by  the  Captaiti 
of  the  Port  to  act  as  a  designated 
representative  on  his  behalf. 

(d)  Effective  dates.  This  section  is 
effective  from  5  p.m.  on  May  13,  2003 

'-  to  5  p.m.  on  January  24,  2004. 

Dated:  May  13,  2003. 

Jonathan  D.  Sarubbi, 

Captain,  Coast  Guard.  Captain  of  the  Port, 
Philadelphia. 

(FR  Doc.  03-13848  Filed  6-2-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[CGD  13-03-017] 
RIN  1625-AApO 

Safety  Zone;  Fireworks  Display  on 
Sluslaw  Rh/er,  Florence,  Oregon  and 
on  Willamette  River,  Portland,  OR 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  safety  zones  on  the  Siuslaw 
River  near  Florence,  Oregon  and  on  the 
Willamette  River  near  Portland,  Oregon 
during  two  fireworks  displays.  The 
Captain  of  the  Port,  Portland,  is  taking 
this  action  to  safeguard  watercraft  and 
their  occupants  from  safety  hazards 
associated  with  the  fireworks  display. 
Entry  into  these  safety  zones  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port. 
DATES:  This  rule  is  effective  on  July  4, 
2003.  from  9:15  p.m.  (P.d.t.)  to  10:30 
(P.d.t.). 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  (CGD  13-03- 
01 7)  and  are  available  for  inspection  or 
copying  at  die  U.S.  Coast  Guard  MSO/ 
Group  Portland.  6767  N.  Basin  Ave. 
Portland.  Oregon  97217  between  7  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  Tad 
Drozdowski  at  (503)  240-9370. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  fortius 


regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Cuard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  A  final 
rule,  which  established  safety  zones 
around  fireworks  displays  for  the 
Captain  of  the  Port  Portland  area  of 
responsibility,  was  recently  published 
in  the  Federal  Register  (CGDl  3-03-008, 
33  CFR  165.1315,  68  FR  XXXX,  May  30, 
2003).  An  amendment  cannot  be 
successfully  be  made  to  33  CFR 
165.1315  in  time  to  ensure  the  safety  of 
vessels  and  spectators  gathering  in  the 
vicinity  of  these  fireworks  display.  The 
Coast  Guard  intends  to  amend  33  CFR 
165.1315  using  normal  rule-making 
procedures  in  the  near  future  by  adding 
these  safety  zone  to  that  regulation. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30      • 
days  after  publication  in  the  Federal 
.  Register.  Waiting  30  days  for  this  rule 
to  be  effective  is  contrary  to  public 
interest.  Due  to  the  complex  planning 
and  coordination  of  the  event,  the  event 
sponsor  was  unable  to  provide  the  Coast 
Guard  with  notice  of  details  of  the  event 
in  time  to  allow  for  notice  and  comment 
and  a  30-day  waiting  period  prior  to  the 
effective  date  after  publication.  Because 
immediate  action  is  necessary  to  ensure 
the  safety  of  vessels  and  spectators 
gathered  in  the  vicinity  of  the  fireworks 
launching  barges  it  is  in  the  public 
interest  to  make  the  rule  effective  less 
than  30  days  after  publication  in  the 
Federal  Register. 

Background  and  Purpose 

The  Coast  Guard  is  establishing 
temporary  safety  zone  regulations  to 
allow  for  safe  fireworks  displays.  These 
safety  zones  will  be  in  effect  from  9:15 
p.m.  (P.d.t.)  to  10  p.m.  (P.d.t.)  on  the 
Willamette  River  and  from  9:30  p.m. 
(P.d.t.)  to  10:30  p.m.  (P.d.t.)  on  the 
Siuslaw  River.  These  events  will  result 
in  a  large  number  of  vessels 
congregating  near  the  fireworks 
launching  area.  These  safety  zones  are 
needed  to  provide  for  the  safety  of 
spectators  and  their  watercraft  from  the 
inherent  safety  hazards  associated  with 
fireworks  displays.  Without  providing 
an  adequate  safety  zone,  the  public 
could  be  exposed  to  falling  burning 
debris  and  would  likely  be  within  the 
blast  range  shcfuld  a  catastrophic 
accident  occur  on  the  launching  barge. 
These  safety  zones  will  be  enforced  by 
representatives  of  the  Captain  of  the 
Port,  Portland,  Oregon.  The  Captain  of 
the  Port  may  be  assisted  by  other  federal 
and  local  agencies. 

Discussion  of  Rule 

This  rule,  for  safety  concerns,  will 
control  vessel  movements  in  a  regulated 


area  surrounding  a  fireworks  laimching 
barge.  Entr)'  into  this  zone  would  be 
prohibited  unless  authorized  by  the 
Captain  of  the  Port,  Portland  or  his 
designated  representative.  Coast  Guard 
personnel  would  enforce  this  safety 
zone.  The  Captain  of  the  Port  ma^  be 
assisted  by  other  federal  and  local 
agencies. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatoxy  action"  under  section  3(f)  of 
Executive  Order  1 2866 ,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order,  ft  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS).  We  expect  the  economic  impact 
of  this  proposed  rule  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
the  regulaton,'  policies  and  procedures 
of  DHS  is  unnecessary.  This  expectation 
is  based  on  the  fact  thaf  the  fegulated 
area  established  by  the  proposed 
regulation  will  encompass  less  than  ^ 
one-half  of  a  mile  of  the  Willamette  and 
Siuslaw  Rivers  for  75  minutes  in  the  late 
evening  vvhen  vessel  traffic  is  low. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  numbe/  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small  . 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  a  portion  of 
the  Willamette  and  Siuslaw  Rivers 
between  9:15  p.m.  (P.d.t.)  and  10:30 
p.m.  (Pd.t.)  on  July  4,  2003.  These 
safety  zones  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities  for  the 
following  reasons.  This  rule  will  be  in 
effect  for  75  minutes  at  night  when 
vessel  traffic  is  low.  Traffic  will  be 
allowed  to  pass  through  the  zone  with 
the  permission  of  the  Captain  of  the  Port 
or  his  designated  representatives  on 
scene,  if  it  is  deemed  safe  to  do  so. 
Because  the  impacts  of  this  rule  are 


expected  to  be  so  minimal,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C, 
601-612)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small  . 
Business  Regulatorv'  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  1T)4-121). 
we  want  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  will  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
.and  the  Regional  Small  Business 
Regulator)'  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's   _ 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act. of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 
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Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
-    Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from.Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and    ' 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal    * 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  Ml6475.1D.j 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321^37011.  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 


figure  2-1,  paragraph  (34)(g)  of  the 
Instruction,  from  further  environmental 
documentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amend?  33 
CFR  part  165  as  follows: 

PART  16S-{AMENDED] 

■  1 .  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191- 
33  CFR  1.0.5-l(g).  6.04-1.  6.04-6  and  160.5: 
Department  of  Homeland  Security  Delegation 
No.  0170. 

■  2.  A  temporary  §  1 65. Tl 3-009  is  added 
to  read  as  follows: 

§  1 65.T1 3-009    Safety  Zone;  Fireworks 
Display  on  Siuslaw  River,  Florence,  OR  and 
on  Willamette  River,  Portland,  OR 

(a)  Oaks  Park  Celebration. 

(1)  Location.  An  area  of  water  500  feet 
in  diameter  on  the  Willamette  River 
located  around  a  fireworks  launching 
barge  centered  at  45°28'22''  North. 
122°39'59''  West  (NAD  83|.  This  ai^a  is 
located  between  the  Sellwood  Bridge 
and  Ross  Island  in  Portland,  OR. 

(2)  Enforcement  period.  July  4,  2003 
fi-om  9:15  p.m.  (PDT)  to  10  p.m.  (PDT). 

(b)  Florence  Chamber  of  Commerce. 

(1)  Location.  An  area  of  water  1000 
feet  in  diameter  on  the  Siuslaw  River 
located  around  a  fireworks  launching 
barge  centered  at  43°57'52''  North, 
124°6'16''  West  [NAD  83]. 

(2)  Enforcement  Period.  July  4,  2003 
fi-om  9:30  p.m.  (PDT)  to  10:30  p.m. 
(PDT). 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  33  CFR  Part 
165,  Subpart  C,  this  Temporary  Final 
Rule  applies  to  any  vessel  or  person  in 
the  navigable  waters  of  the  United  ' 
States.  No  person  or  vessel  my  enter  the 
above  safety  zone  unless  authorized  by 
the  Captain  of  the  Port  or  his  designated 
representatives.  Vessels  and  persons 
granted  authorization  to  enter  the  safety 
zone  shall  obey  all  lawful  orders  or 
directions  of  the  Captain  of  the  Port  or 
his  designated  representative. 

Dated:  May  27,  2003. 
Paul  D.  Jewell, 

Captain.  Coast  Guard,  Captain  of  the  Port. 
IFR  Doc.  03-13849  Filed  6-2-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MD131-3091a;  FRL-7503-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans, 
Maryland;  Amendments  to  the  Control 
of  Volatile  Organic  Compounds  From 
Chemical  Production  and 
Polytetrafluoroethyiene  Installations 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
Maryland  State  Implementation  Plan 
(SIP).  The  revisions  consist  of 
amendments  to  Maryland's  air  pollution 
control  regulations  governing  specific 
processes  that  emit  volatile  organic 
compounds  (VOC).  These  requirements 
initially  included  organic  chemicals  and 
are  being  expanded  to  include  inorganic 
chemicals  and  polytetrafluoroethyiene 
(PTFE)  products.  The  revisions  also 
include  establishment  of  a  VOC  content 
limit  for  PTFE  coating  installations  and 
clarification  of  applicability  thresholds. 
EPA  is  fully  approving  these  revisions 
in  accordance  with  the  requirements  of 
the  Clean  Air  Act. 

DATES:  This  rule  is  effective  on  August 
4,  2003,  without  further  notice,  unless 
EPA  receives  adverse  written  comments 
by  July  3,  2003.  If  EPA  receives  such 
comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  should 
be  mailed  to  Makeba  Morris,  Branch 
Chief,  Air  Quality  Planning  and 
Information  Services  Branch,  Mailcode 
3AP21,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street. 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency.  1301  Constitution 
Avenue,  NW.,  Room  BlOS.Washington, 
DC  20460;  and  Maryland  Department  of 
the  Environment,  1800  Washington 
Blvd.,  Suite  730,  Baltimore,  Maryland 
21230. 


FOR  FURTHER  INFORMATION  CONTACT: 

Betty  Harris,  (215)  814-2168,  or  by  e- 
mail  at  harris.betty@epa.gov. 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  December  6,  2001  and  November 
6,  2002,  the  State  of  Maryland  submitted 
formal  revisions  to  its  State 
Implementation  Plan  (SIP).  The  SIP 
revisions,  submitted  by  the  Maryland 
Department  of  the  Environment  (MDE), 
consist  of  amended  volatile  organic 
compound  requirements  to  specific 
processes  Code  of  Maryland 
Administrative  Regulations  (COMAR) 
26.11.19.  The  December  6.  2001  revision 
(#01-15)  was  published  in  the  Maryland 
Register  on  September  2 1 .  2001 ,  a 
public  Jiearing  was  held  on  October  23, 
2001,  adopted  on  November  6,  2001  and 
became  effective  on  December  10,  2001. 
The  November  6,  2002  revision  (#02-07) 
was  published  in  the  Maryland  Register 
on  August  9.  2002,  a  public  hearing  was 
held  on  September  11,  2002,  adopted  on 
October  3,  2002  and  became  effective  on 
November  11,  2002. 

n.  Summary  of  SIP  Revision 

>(A)  On  December  6,  2001,  MDE 
submitted  amendments  to  COMAR 
26i.ll. 19.30.  The  existing  regulation 
establishes  reasonably  available  control 
technology  (RACT)  for  chemical  plants 
that  produce  organic  chemicals.  The 
revised  regulation  is  being  expanded  to 
include  VOC  requirements  for  themical 
production  facilities  and  PTFE  products 

facilities. 

(1)  The  revisions  to  COMAR 
26.11. 19.30B  add  the  following 
definitions:  (a)  Dipping  trough,  (b) 
inorganic  chemical  production 
instaUation,  (c)  PTFE,  (d)  PTFE 
installation,  and  (e)  product  condenser. 

(2)  COMAR  26.11. 19.30C,  which 
addresses  applicability,  is  revised  to 
include  inorganic  chemical  production 
installations  and  PTFE  installations. 

(3)  COMAR  26.11. 19.30D  is  revised  to 
address  general  requirements  for  both 
organic  and  inorganic  chemical 
production  facilities.  In  addition,  the 
date  to  implement  good  operating 
practice  and  procediu^s  is  revised  from 
March  30,  2001  to  March  30,  2002. 

(4)  COMAR  26.11. 19.30E  is  revised  to 
create  general  requirements  for  PTFE 
installations.  These  requirements  are  as 
follows:  (a)  A  person  who  owns  or 
operates  a  PTFE  instaUation  that  has 
uncontrolled  VOC  emissions  of  50 
pounds  or  more  per  day  shall  vent  the 
emissions  into  a  thermal  oxidizer  or  use 
other  approved  methods  to  destroy  or 
reduce  VOC  emissions  by  85  percent  or 
more,  (b)  Jf  a  thermal  oxidizer  is 
installed,  the  oxidizer  combustion 
chamber  shall  be  operated  at  a  specified 
minimum  temperature  that  is 

•  •  demonstrated  to  achieve  compliance 


With  the  regulation.  In  addition,  the 
thermal  oxidizer  combustion  chamber 
should  be  equipped  with  a  continuous 
temperatiue  monitor,  an  alarm  system 
for  safety,  and  with  an  interlock  system, 
(c)  If  a  soim:(B  uses  an  approved 
alternative  control  method,  it  shall  be 
monitored,  (d)  Emission  treatment  or 
monitoring  equipment  shalLbe 
operated,  maintained  and  calibrated  in 
accordance  with  the  equipment 
vendor's  specifications,  (e)  A  person 
who  owns  or  operates  a  PTFE 
compoimding  and  tape  or  shape- 
forming  installation  shall  minimize 
fugitive  VOC  emissions  by  enclosing  all 
wet  PTFE  and  covering  dipping  U-oughs 
when  not  in  operation. 

(B)  On  November  6,  2002,  MDE 
submitted  amendments  to  COMAR 
26.11.19.30.  These  amendments  include 
(a)  Minor  modification  to  the  definition 
of  PTFE,  (b)  Deletion  of  the  definition  of 
PTFE  installation,  and  (c)  The  addition 
of  definitions  for  PTFE  coating 
installation,  PTFE  process  installation 
and  total  actual  uncontrolled  VOC 
emissions.  In  addition,  these 
amendments  clarify  applicability 
requirements  for  PTFE  coating  and 
process  installations  found  at  COMAR 
26.11. 19.30C.  COMAR  26.11. 19.30E  is 
modified  to  address  general 
requirements  for  PTFE  process 
installations  and  to  add  requirements 
for  PTFE  coating  installation.  The  new 
PTFE  coating  installation  requirement 
states  that  an  installation  that  has  actual 
uncontrolled  VOC  emissions  of  20 
pounds  or  more  per  day  may  not  use  a 
coating  that  has  a  VOC  content 
exceeding  2.9  pounds  per  gallon  unless 
it  is  equipped  with  a  control  device  that 
meets  specified  requirements.  These 
new  requirements  comport  with  EPA 
standards  for  coating  operations. 

ni.  Final  Action 

EPA  is  approving  SIP  revisions 
submitted  by  MDE  on  December  6,  2001 
and  November  6,  2002.  The 
amendments  establish  specific  VOC 
requirements  for  the  production 
facilities  that  produce  organic,  inorganic 
chemicals  and  PTFE  products.  EPA  is 
publishing  this  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comment. 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register,  EPA 
is  publishing  a  separate  document  that 
will  serve  as  the  proposal  to  approve  the 
SIP  revision  if  adverse  comments  are 
filed.  This  rule  will  be  effective  on 
August  4,  2003,  without  further  notice 
unless  EPA  receives  adverse  comment 
by  July  3,  2003.  ff  EPA  receives  adverse 
comment.  EPA  wrill  publish  a  timely 


withdrawal  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect.  EPA  will  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  the  proposed  rule.  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  conunenting  must  do  so  at 
this  time.  Please  note  that  if  EPA 
receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  conunent. 

IV.  Statutory  and  Executive  Order 
Reviews 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
.  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  Regulatory-  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  imfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104^).  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249.  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and     . 
responsibihties  ainong  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255.         ; 
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August  10.  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  ndt 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997).  ' 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntarj'  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisy3ns  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seg.). 
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B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency,  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States., EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C 
804(2).  ■ 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  4.  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 


such  rule  or  action.  This  action  pertains 
to  Maryland's  amendments  to  VOC 
requirements  from  chemical  production 
and  PTFE  installations  and  may.  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52" 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compounds. 

Dated:  May  20.  2003.  , 

Abraham  Ferdas, 

Acting  flegional  Administrator.  Region  III. 
m  40  CFR  part  52  is  amended  as  follows: 


PART  52— {AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  ir.S.C.  7401  et  seq. 

Subpart  V— Maryland 

■  2.  Section  52.1070  is  amended  by 
adding  paragraph  (c)(176)  to  read  as 
follows: 

S  52.1 070    Identification  of  plan. 

***** 

(c)*   *   * 

(176)  Revisions  to  the  Maryland  State 
Implementation  Plan  submitted  by  the 
Maryland  Department  of  the 
Environment:  , 

(i)  Incorporation  by  reference. 

(A)  Letter  of  December  6,  2001  from 
the  Maryland  Department  of  the 
Environment  transmitting  revisions  to 
Maryland's  State  Implementation  Plan 
concerning  VOC  requirements  fbr 
facilities  that  produce  inorganic 
chemicals  and  poHtetrafluoroethvlene 
(PTFE)  products.  " 

(B)  The  following  revisions  to  Code  of 
Maryland  Administrative  Regulation 
(COMAR)  26.11.19.30  (Control  of 
Volatile  Organic  Compounds  from 
Chemical  Production  and 

Polytetrafluoroethylene  Installations), 
effective  December  1 0.  2001 : 

( 1 )  Revised  title  for  COMAR 
26.11.19.30. 

{2)  Addition  of  paragraphs  .30B(3(-1). 
.3.08(3-2).  .30B(4-1),  .308(4-2), 
.308{5)(b),  and  .30E(1)  through  (5) 
inclusive. 

(3)  Renumbering  of  former  paragraphs 
.308(5),  .30C(3).  and  .30E(1)  as 
paragraphs  .30B(5){a).  .30C(2)  and  .30F 
respectively. 

(4)  Revisionsjo  paragraphs  .30C(1). 
renumbered  .30C(2),  .30D.  (paragraph 
tide).  .30D(1).  .30D(2).  .30D(3).  .30D(4) 
(introductory  paragraph)  and  .30F. 


(5)  Removal  of  former  paragraphs 
.30C(2)  and  .30E(2). 

(C)  Letter  of  November  6,  2002  from 
the  Maryland  Department  of  the 
Environment  transmitting  revisions  to 

•Maryland's  State  Implementation  Plan 
concerning  VOC  requirements  for 
facilities  that  produce  inorganic 
chemicals  and  polytetrafluoroethylene 
(PTFE)  products. 

(D)  The  following  revisions  to  Code  of 
Maryland  Administrative  Regulation 
(COMAR)  26.11.19.30  (Control  of 
Volatile  Organic  Compounds  from 
Chemical  Production  and  ' 

Polytetrafluoroethylene  Instiallations), 
effective  November  11,  2002: 

(J)  Revisions  to  paragraphs  .308(4-1). 
.308(4-2).  .30C(2).  .30C(3).  and  .30E(1). 

[2)  Addition  of  paragraphs  .308(4-3) 
.308(4-4).  and  .30E(6). 

(ii)  Additional  Material.— Remainder 
of  the  State  submittal  pertaining  to  the 
revision  listed  in  paragraph  (c){176)(i)  of 
this  section. 

(FR  Doc.  03-13700  Filed  6-2-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

IWV038«)53-6026a;  FRL-7500-21 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  West 
Virginia;  Regulation  To  Prevent  and 
Control  Air  Pollution  From  the 
Emission  of  Sulfur  Oxides 

AGENCY:  Environmental  Protection 
Agency  (EPA).  . 
ACTION:  Direct  final  rule. 


summary:  EPA  is  taking  direct  final 
action  to  approve  a  revision  to  the  West 
Virginia  State  Implementation  Plan 
(SIP).  TheSIP  revision  is  a  regulation  to 
prevent  and  control  air  pollution  ftt)m 
the  emission  of  sulfur  oxides.  EPA  is 
approving  this  revision  in  accordance 
with  the  requirements  of  the  Clean  Air 
Act. 

DATES:  This  rule  is  effective  on  August 
4,  2003,  without  further  notice,  unless 
EPA  receives  adverse  written  comment 
by  July  3,  2003.  If  EPA  receives  such 
comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Fefleral  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  should 
be  mailed  to  Makeba  Morris,  Branch 
Chief,  Air  Quality  Planning  and 
Information  Services  Branch,  3AP21, 
U.S.  Environmental  Protection  Agency. 
Region  III.  1650  Arch  Street, 


Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  diuing  normal  business 
hoins  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  HI.  1650  Arch  Street. 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  1301  Constitution 
Avenue.  NW.,  Room  8108,  Washington, 
DC  20460;  and  the  West  Virginia 
Department  of  Environmental 
Protection.  Division  of  Air  Quality.  7012 
MacCorkle  Avenue.  SE..  Charleston.  WV 
25304-2943. 

FOR  FURTHER  INFORMATION  CONTACT:  Jill 
Webster  (215)  814-2033  or  Ellen 
Wentworth  (215)  814-2034.  or  by  e-mail 
at  webster.jill@epa.gov  or 
wentwoTth.ellen@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  April  29. 1996  and  September  21. 
2000,  West  Virginia  submitted  revisions 
to  a  regulation  (45CSR10)  to  prevent  and 
control  air  pollution  from  the  emission 
of  sulfur  oxides  as  formal  revisions  to  its 
State  Implementation  Plan  (SIP).  The 
first  SIP  revision  went  to  public  hearing 
on  July  6. 1993  and  became  effective  on 
April  26. 1994.  This  SIP  revision 
proposes  approval  of  a  temporary  sulfur 
dioxide  emissions  control  and 
mitigation  plan  which  would  be  used 
diuing  periods  when  maintenance  of 
coke  oven  desulfurization  equipment  is 
being  carried  out.  The  second  SIP 
revision  went  to  public  hearing  on  July 
19. 1999  and  became  effective  on 
August  31.  2000.  This  SIP  revision 
includes  additional  and  revised 
definitions;  new  provisions  for  the 
establishment  of  alternative  individual 
stack  sulfur  dioxide  limits;  a 
manufacturing  process  compliance  test 
averaging  time  change;  additions  and 
revisions  to  compliance  testing, 
monitoring,  and  recordkeeping 
provisions;  exemptions  from 
compliance  determination  requirernents 
for  gas,  oil.  and  wood-fired  fuel  bvuning 
units;  deletion  of  outdated  compliance 
schedule  provisions;  and  the  addition  of 
a  circumvention  section.  Since  the  most 
recent  of  the  SIP  revisions  incorporates 
all  of  the  changes  from  the  earlier  SIP 
revisions,  EPA  will  incorporate  by 
reference  the  version  of  45CSR10 
submitted  to  EPA  on  September  21, 
2000  into  the  SIP. 

n.  Summary  and  Evaluation  of  SIP 
Revision 

(A)  The  following  definitions  were 
added:  "Continuous  Emission 


Monitoring  System."  "Distillate  Oil." 
"Indirect  Heat  Exchanger." 
"Malfunction."  "Natural  Gas." 
"Potential  to  Emit."  and  "Process 
Heater."  The  following  definition  was 
deleted:  "Division*bf  Environmental 
Protection."  The  following  definitions 
were  revised:  "Director;"  and  "Person." 
(8)  The  SIP  revision  provides  that  no 
person  may  permit  the  combustion  of 
any  refinery  process  gas  stream  or  any 
other  process  gas  stream  that  contains 
hydrogfen  sulfide  in  a  concentration 
greater  than  50  grains  per  100  cubic  feet 
except  in  the  case  of  a  person  operating 
in  compliance  with  an  emission  control 
and  mitigation  plan  approved  by  the 
Director  and  EPA.  The  SIP  revision  also 
establishes  the  conditions  for  approval 
for  such  a  plan. 

(C)  The  SIP  revision  adds  provisions 
allowing  the  operator  of  a  soiuce  subject 
to  sulfur  dioxide  weight  emission 
standards  for  fuel  binning  units  which 
have  more  than  one  stack  to  petition  the 
Director  for  individual  stack  allowable 
emission  rates  different  from  those 
calculated  under  subdivision  3.4. a  of 
the  regulation.  These  alternative  stack 
emissions  cannot  be  used  where  stack 
emission  changes  are  a  result  of  a 
physiced  change  or  a  change  in  method 
of  operation  that  would  otherwise 
require  pre-construction  permitting.  The 
West  Virginia  Department  of 
Environmental  Protection  (WVDEP) 
submitted  a  letter  to  EPA  on  March  19. 
2003.  clarifying  that  45CSR10  requires 
that  alternative  standards  be  embodied 
in  a  federally  enforceable  permit  issued 
under  the  authority  of  45CSR13.  The 
letter  also  states  that  prior  to  issuing  the 
permit.  WVDEP  will  submit  the  permit 
establishing  alternative  emission 
limitations  to  EPA  for  review  and 
approval.  The  letter  further  clarifies  that 
a  petition  for  alternative  emission 
limitations  in  no  way  supercedes  any 
provisions  regarding  pre-construction 
review  C45CSR14)  or  new  or  modified 
sources  {45CSR19).  This  letter  has  been 
included  in  the  administrative  record 
for  the  rulemaking  action  on  this  SIP 
revision. 

A  revision  to  compliance 
requirements  for  fuel  burning  units 
clarifies  that  a  continuous  twenty-four 
(24)  horn  period  is  defined  as  one  (1) 
calendar  day. 

(D)  An  exemption  is  provided  for  the 
owner  or  operator  of  a  manufacturing 
process  source  operation  which  has  the 
potential  to  emit  less  than  500  poimds 
per  year  of  sulfur  oxides  from  the 
provisions  of  the  emission  standards  for 
manufacturing  source  operations.  The 
SIP  revision  also  revises  the  compliance 
determination  for  the  allowable  sulfur 
dioxide  concentration  limitations  from 


manufacturing  process  soince 
operations  to  be  based  on  a  block  three 
(3)  hour  averaging  time  rather  than  the 
previous  averaging  time  of  two  (2) 
hours. 

(E)  A  provision  has  been  added  .    ^ 
requiring  that  compliance  with  the 
allowable  hydrogen  sulfide 
concentration  limitations  for 
combustion  soinces  be  based  on  a  block 
three  (3)  hour  averaging  time, 

(F)  Specific  permit  time  filing  and 
review  requirements  have  been  deleted 
and  revisions  include  references  to  the 
permit  requirements  of  45CSR13, 14, 19. 

and  20. 

(G)  Testing  provisions  have  been 
revised  to  define  the  requirements 
applicable  to  any  fuel  burning  unit{s). 
manufacturing  process  source(s)  or       . 
combustion  soim:e(s)  and  requires  those 
sovuces  to  comply  with  the  emission 
limitations  for  such  soinces  (subsections 
3.  4,  or  5).  The  provisions  also  require 
that  testing  be  conducted  in  accordance 
with  the  appropriate  test  method  set 
forth  in  40  CFR  part  60,  appendix  A, 
Method  6,  Method  15,  or  another 
equivalent  EPA  testing  method 
approved  by  the  Director.  The  Director 
or  his  duly  authorized  representative.  . 
may  conduct  other  tests  deemed 
necessary  to  evaluate  air  pollution 
emissions  other  than  sulfur  dioxide.  As 
noted  previously,  WVDEP  submitted  a 
letter,  which  is  part  of  the 
administrative  record  for  this 
rulemaking  action,  to  EPA  on  March  19. 
2003.  clarifying  the  interpretation  and 
implementation  of  certain  regulations 
on  air  pollution  control.  In  that  letter, 
WVDEP  clarified  that  these  tests  are  for 
pollutants  in  addition  to  sulfur  dioxide. 

The  SIP  revision  allows  the  owmer  or 
operator  of  fuel  burning  unit{s), 
manufactiuing  process  source(s)  or 
combustion  source(s)  to  demonstrate 
compliance  with  the  requirements  for 
such  soiu-ces  (sections  3,  4  and  5)  by 
testing  and/or  monitoring  in  accordance 
with  one  or  more  of  the  following:  40 
CFR  part  60,  appendix  A,  Method  6. 
Method  15.  continuous  emissions 
monitoring  systems  (GEMS)  or  fuel 
sampling  and  analysis  as  set  forth  in  an 
approved  monitoring  plan  for  each 
emission  unit,  in  their  letter  dated 
March  19.  2003,  WVDEP  clarified  that 
fuel  sampling  and  analysis  are  required 
to  be  conducted  in  accordance  with  any  - 
applicable  method  or  procedure 
formally  established  by  EPA  or 
othenvise  in  accordance  with  methods 
established  by  the  American  Society  for 
Testing  and  Materials  (ASTM). 

(H)  This  SIP  revision  provides  for 
excuKions  of  operating  parameters  in  an 
approved  monitoring  plan  which  are  not 
necessarily  violations.  In  their  letter 
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dated  March  19.  2003.  WVDEP  clarified 
that  VWDEP  enforcement  staff  evaluate 
excursions  where  parametric  monitoring 
is  an  element  of  or  the  primary 
component  of  a  monitoring  plan,  on  a 
case-specific  basis.  In  some  instances, 
deviations  in  an  operating  parameter 
would  very  strongly  indicate  a  probable 
violation  of  sulfur  dioxide  limits  or  of 
45CSR10-3.  4.  or  5.  The  letter  also 
affirms  that  in  a  situation  involving  a 
likely  emission  exceedance,  the  burden 
of  proof  would  be  placed  on  the  source 
to  demonstrate  that  the  parametric 
excui'sion  did  not  cause  an  exceedance 
of  the  sulfur  dioxide  limit.  West 
Virginia  has  clarified  that  in  such  an 
instance,  emissions  testing  under 
conditions  identical  to  or  very  similar  to 
the  excursion  situation  and  subsequent 
analysis  would  be  required  to  conclude 
whether  a  violation  actually  occurred.  It 
should  also  be  noted  that  Iju-ger  sources 
of  sulfur  dioxide  are  now  required  to 
use  CEMs  or  ASTM-based  fuel 
monitoring  and  analysis  or  periodic 
emissions  tests  (EPA  Method  6),  as  the 
primary  compliance  determination 
method. 

(I)  A  section  has  been  added  to  the 
SIP  for  recordkeeping  and  reporting, 
requiring  the  owners  or  operators  of  fuel 
burning  unit(s),  manufacturing  process 
source(s)  or  combustion  source(s) 
subject  to  the  regulation  requirements 
for  those  sources  to  maintain  on-site 
records  of  all  req^uired  monitoring  data, 
pursuant  to  momtoring  plans 
established  in  the  monitoring  provisions 
of  this  regulation  (subsection  8'.2c). 
These  records  are  required  to  be 
available  to  the  Director  or  his  duly 
authorized  representative  and  are  to  be 
retained  on-site  for  a  minimum  of  five 
years.  Periodic  exception  reports  are 
due  to  the  Director,  and  are  required  to 
detail  any  excursions  outside  the  range 
of  measured  emissions  or  monitored 
parameters  established  in  the  source's 
approved  monitoring  plan.  In  addition, 
operators  of  fuel  burning  unit(s)  or 
combustion(s)  source(s)  are  required  to 
maintain  records  of  the  operating 
schedule  and  the  quantity  and  quality  of 
fuel  consumed  in  each  unit.  Fuel 
burning  sources  utilizing  CEMs  are 
exempt  from  this  requirement. 

(J)  An  exemption  has  been  revised  for 
any  fuel  burning  unit  having  a  design 
heat  input  under  10  million  BTUs  per 
hour  to  include  an  exemption  from  the 
registration,  permitting,  testing, 
monitoring,  recordkeeping  and 
reporting  requirements  for  such  sources 
(sections  6-8).  as  well  as  firom  the  sulfur 
dioxide  emission  standards  for  fuel 
•burning  units  (section  3).  An  exemption 
has  been  added  for  fuel  burning  unit{s) 
which  combust  natural  gas.  wood,  or 
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distillate  oil,  alone  or  in  combination, 
exempting  these  units  ft-om  the  testing, 
monitoring,  recordkeeping  and 
reporting  requirements  for  fuel  burning 
units,  manufacturing  process  sources  or 
combustion  sources  (section  8). 

(K)  A  section  entitled, 
•'Circumvention"  has  been  added  to  this 
regulation  which  prohibits  any  owner  or 
operator  subject  to  the  provisions  of  this 
regulation  to  build,  erect,  install,  modify 
or  use  any  article,  machine,  equipment 
or  process  which  purposely  conceals  an 
emission  which  would  constitute  a 
violation  of  an  applicable  standard. 

(L)  A  section  entitled,  "Inconsistency 
Between  Rules"  has  bfeen  added  to  this 
regulation  which  provides  that  any 
inconsistencies  between  45CSR10  and 
any  other  WVDEP  regulation  be 
resolved  by  the  application  of  the  more 
stringent  requirement. 

Additional  details  pertaining  to  these 
revisions  are  included  in  the  Technical 
Support  Document  for  this  rulemaking. 

These  revisions  strengthen  the  SIP  by 
clarifying  and  updating  definitions,  and 
revising  and  streamlining  moniforing, 
recordkeeping  and  reporting 
requirements  for  sulfur  dioxide  fuel 
burning  units,  manufacturing  process 
source  operations,  and  combustion 
sources.  The  revision  also  adds 
requirements  for  the  registration  of 
alternative  emission  limits  for  multiple 
stacks  at  a  single  source. 


IV.  Statutory  and  Executive  Order 
Reviews 


in.  Final  Action 

EPA  is  approving  the  revisions  to 
45CSRl0,y'o  Prevent  and  Control  Air 
Pollution  fix)m  the  Emission  of  Sulphur 
Oxides."  submitted  by  West  Virginia  on 
April  29,  1996,  and  September  21,  2000. 
EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comment.  However,  in  the  "Proposed 
Rules"  section  of  today's  Federal 
Register.  EPA  is  publishing  a  separate 
document  that  will  serve  as  the  proposal 
to  approve  the  SIP  revision  if  adverse 
comments  are  filed.  This  rule  will  be 
effective  on  August  4,  2003,  without 
further  notice  unless  EPA  receives 
adverse  comment  by  July  3,  2003.  If  EPA 
receives  adverse  comment,  EPA  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  t»ke  effect.  EPA 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 


A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  '^significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-1).  This  rule  also  does 
nqt  have  tribal  implications  b6cause  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various     ' 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10. 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the     ' 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 


for  the  State  to  use  voluntary  consensus 
standani*  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"majbr  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean    - 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  4,  2003.    : 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  "review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action,  to 
prevent  and  control  air  pollution  bom 
the  emission  of  sulfur  oxides  in  West 
Virginia,  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 


Dated:  May  8,  2003. 
Jamte  W.  Newsom, 

Acting  Regional  Administrator,  Region  III. 

■  40  CFR  part  52  is  amended  as  follows: 
PART52-CAMENDE01 

■  1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Ai^ority:  42  U.S.C.  7401  et  seq. 

Subpart  XX— West  Virginta 

■  2.  Section  52.2520  is  ainended  by 
adding  paragraph  (c)(53)  to  read  as 
follows: 

§52.2520    Identification  of  plan. 

***** 

(c)  *  *  * 

(53)  Revisions  to  West  Virginia's 
Regulations  to  prevent  and  control  air 
pollution  from  the  emission  of  sulfur 
oxides,  submitted  on  September  21, 
2000  by  the  West  Virginia  Division  of 
Environmental  Protection: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  September  21,  2000  from 
the  West  Virginia  Division  of 
Environmental  Protection  to  EPA 
transmitting  the  regulation  to  prevent 
and  control  air  pollution  from  the 
emission  of  sulfur  oxides. 

(B)  Revisions  to  Tille  45,  Series  10, 
45CSR10.  To  Prevent  and  Control  Air 
Pdllution  from  the  Emission  of  Sulfur 
Oxides,  effective  August  31.  2000. 

(ii)  Additional  Material. 

(A)  lifetter  of  April  29. 1996  from  the 
West  Virginia  Division  of 
Environmental  Protection  to  EPA 
transmitting  the  regulation  to  prevent 
and  control  air  pollution  ffom  the 
emission  of  sulfur  oxides. 

(B)  Letter  of  March  19.  2003  from  the 
West  Virginia  Department  of 
Environmental  Protection  to  EPA 
providing  clarification  on  the 
interpretation  and  implementation  of 
certain  regulations  on  air  pollution 
control. 

(C)  Remainder  of  the  State  submittal 
pertaining  to  the  revisions  listed  in 
paragraph  (c)(53)(i)  of  this  section. 

[FR  Doc.  03-13702  Filed  6-2-03;  8:45  am] 

BILUNG  COOe  656ft-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  267-0394a;  FRL-7495-4] 

Revisions  to  the  California  State 
Implementation  Plan,  San  Joaquin 
Valley  Unified  Air  Pollution  Control 
District  and  South  Coast  Ak  Quality 
Management  District 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 


summary:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the  San 
Joaquin  Valley  Unified  Air  Pollution 
Control  District  (SJVUAPCD)  and  Soiith 
Coast  Air  Quality  Management  District 
(SCAQMD)  portions  of  the  California 
State  Implementation  Plan  (SIP).  These 
revisions  concern  volatile  organic 
compoimd  (VOC)  and  particulate  matter 
(PM-10)  emissions  from  conunercial 
charbroiling  and  VOC  emissions  from 
solvent  cleaning.  We  are  approving  local 
rules  that  regulate  these  emission 
sourcps  imder  the  Clean  Air  Act  as 
amended  in  1990  (CAA  or  the  Act). 
DATES:  This  rule  is  effective  on  August 
4,  2003  without  further  notice,  imless 
EPA  receives  adverse  conunents  by  July 
3,  2003.  If  we  receive  such  comment,  we 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  to  notify  the  public 
that  this  rule  will  not  take  effect. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AK- 
4),  U.S.  Environmental  Protection  " 
Agency.  Region  IX.  75  Hawthorne  , 
Street.  San  Francigco,  CA  94105; 
steckel.andrew@epa.gov. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  dociunents  (TSDs)  at 
our  Region  DC  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 
Environmental  Protection  Agency,  Air 

Docket  (6102),  Ariel  Rios  Building, 

1200  Pennsylvania  Avenue,  NW., 

Washington  DC  20460. 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  1001  "I"  Street, 

Sacramento,  CA  95814. 
San  Joaquin  Valley  Unified  Afr 

Pollution  Control  District,  1990  East 

Gettysbiu^  Street,  Fresno,  CA  93726. 
South  Coast  Air  Quality  Management 

District,  21865  East  Copley  Drive, 

Diamond  Bar,  CA  91765. 

A  copy  of  the  rules  may  also  be 
available  via  the  Internet  at  http:// 
www.arb.ca.gov/drdb/drdbltxt.htm. 


/ 
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Please  be  advised  that  this  is  not  an  EPA 
website  and  may  not  contain  the  same 
version  of  the  rule  that  was  submitted 
to  EPA. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 

Petersen,  U.S.  Environmental  Protection 
Agency,  Region  IX.  (415)  947-4118. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 
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IV.  Statutory  and  Executive  Order  Reviews 

I.  The  State's  Submittal 

A.  What  Rules  Did  the  State  Submit? 

Table  1  lists  the  rules  we  are 
approving  with  the  dates  that  they  were 
adopted  by  the  local  air  agencies  and 
submitted  by  the  California  Air 
Resources  Board  (CARBJ. 


Uocal  agency 


SJVUAPCD 

SCAQMD  


Rule 
number 


Rule  title 


4692 
1171 


Commercial  Charforoiling 

Solvent  Cleaning  Operations 


Adopted  or  amended 


Adopted  3/21/2 
Amended  8/2/2 


Submitted 


5/21/2. 
12/23/2. 


On  August  6,  2002  and  December  30. 
2002,  respectively,  these  rule  submittals 
were  found  to  meet  the  completeness 
criteria  in  40  CFR  part  51  appendix  V.  ■ 
which  must  be  met  before  formal  EPA 
review. 

B.  Are  There  Other  Versions  of  These 
Rules? 

There  are  no  previous  versions  of 
SJVUAPCD  Rule  4692  in  the  SIP.  We 
approved  a  version  of  SCAQMD  Rule 
1171  into  the  SIP  on  August  13.  1999 
(64  FR  44134).  The  SCAQMD  adopted 
revisions  to  the  SlP-approved  version  on 
October  8.  1999  and  CARB  subijiitted 
them  to  us  on  January  21.  2000.  While 
we  can  act  on  only  the  most  recently 
submitted  version,  we  have  reviewed 
materials  provided  with  previous 
submittals. 

C.  What  Is  the  Purpose  of  the  Submitted 
Rules  or  Rule  Revisions? 

The  purposes  of  new  Rule  4692  are  as 
■  follows; 

•  To  reduce  emissions  of  VOCs  and 
PM-10  from  chain-driven  commercial 
charbroilers.  The  charbroiler  must  be 
equipped  with  a  catalytic  oxidizer 
control  device  on  the  exhaust  gases,  or 

a  unit  certified  by  the  SCAQMD  must  be 
used,  or  another  control  device  may  be 
used  if  it  is  as  effective  as  a  catalytic 
oxidizer.  The  piu-poses  of  the  changes  to 
SCAQMD  1171  are  as  follows: 

•  Paragraph  (c)(l)(D)(vi)  on  UV  ink 
application  is  changed  to  include  the 
similar  EB  ink  application. 

•  Paragraph  (c)(1)  advances  the 
requirement  for  lower  VOC  content  from 
July  1,  2005  forward  to  January  1,  2003. 
The  cleaning  operations  affected 
include  (A)  product  cleaning  and 
surface  preparation— general.  (B)  repair 
and  maintenance  cleaning — general,  (C) 
cleaning  of  ink  application  equipment — 
general,  flexographic  printing, 


packaging,  and  removable  press 
components,  and  (D)  cleaning  of 
polyester  resin  application  equipment. 

•  Paragraph  (e)(4)  prohibits  the  use  in 
automotive  maintenance  and  repair  of 
(A)  perchloroethylene,  (B)  methylene 
chloride,  or  (C)  trichloroethylene 
solvents. 

•  Paragraphs  (h)(3)  and  (h)(5)  have 
deleted  obsolete  exemptions  for 
cleaning  of  plastics  and  handwipe 
cleaning  of  equipment. 

•  Paragraph  (h)(7)  clarifies  that  the  25 
grams/liter  limit  for  general  cleaning  of 
ink  application  equipment  shall  not  take 
place  until  July  1,  2005. 

•  The  allowance  for  a  person  to  apply 
for  a  Clean  Air  Solvent  Certificate  is 
deleted. 

•  Obsolete  paragraphs  describing 
future  limitations  on  solvent 
concentration  are  deleted. 

The  TSD  has  more  information  about 
these  rules. 

II.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rules? 

Generally,  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
CAA),  must  require  Reasonably 
Available  Control  Technology  (RACT) 
for  major  sources  m  nonattainment 
areas  (see  section  182(a)(2)(A)),  and 
must  not  relax  existing  requirements 
(see  sections  110(1)  and  193).  The 
SJVUAPCD  is  a  severe  ozone 
nonattainment  area  and  a  serious  PM- 
10  nonattainment  area  (see  40  CFR  part 
81).  There  are  no  major  sources  of  VOC 
in  the  chain-driven  commercial 
charbroiling  source  category  in 
SJVUAPCD,  and  therefore  the  rule  does 
not  need  to  fulfill  RACT  for  VOC. 
Section  189(b)  of  the  CAA  requires 
serious  PM-IO  nonattainment  areas 
with  major  sources  or  significant  source 
categories  of  PM-1 0  to  adopt  best 
available  control  measures  (BACM), 


including  best  available  control 
technology  (BACT).  BACM  is  not 
required  for  source  categories  that  are 
not  significant  [de  minimis)  and  there 
are  no  major  sources.  See  Addendum  to 
the  General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990,  59  FR 
41998  (August  16,  1994).  The  chain- 
driven  commercial  charbroiling  source  ' 
category  is  de  minimis  with  about 
0.02%  of  the  total  PM-10  emissions  and 
does  not  have  any  major  sources. 
Therefore  Rule  4292  does  not  need  to 
ftilfill  BACM/BACT  for  PM-10. 

Guidance  and  policy  documents  that 
we  used  to  help  evaluate  specific 
enforceability  and  RACT  requirements 
consistently  include  the  following: 

•  Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans,  U.S.  EPA.  40 
CFR  part  51. 

•  Issues  Relating  to  VOC  Regulation 
Cutpoints.  Deficiencies,  and  Deviations, 
EPA  (May  25.  1988)  (the  Bluebook). 

•  Guidance  Document  for  Correcting 
Common  VOC  &■  Other  Rule 
Deficiencies,  EPA  Region  9  (August  21 
2001)  (the  Little  Bluebook). 

•  Determination  of  RACT  and  BARCT 
for  Organic  Solvent  Cleaning  Degreasing 
Operations,  California  Air  Resources 
Board  (July  7,  1991). 

•  Control  of  VOE  from  Solvent  Metal 
Cleaning,  EPA-450-2-77-022 
(November  1977). 

•  General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990,  57  FR 
13498.  13540  (April  16. 1992). 

•  Addendum  to  the  General  Preamble 
for  the  Implementation  of  THle  I  of  the 
Clean  Air  Act  Amendments  of  1990,  59 
FR  41998  (August  16,  1994). 

•  PM-10  Guideline  Document  (EPA- 
452/R-93-008). 


B.  Do  the  Rules  Meet  the  Evaluation 
Criteria? 

We  believe  these  rules  are  consistent 
with  the  relevant  policy  and  guidance 
regarding  enforceability,  RACT,  and  SIP 
relaxations.  The  TSD  has  more 
information  on  oui*  evaluation. 

C.  Public  Comment  and  Final  Action 

As  authorized  in  section  110(k)(3)  of 
the  CAA,  EPA  is  fully  approving  the 
submitted  rules  because  we  believe  they 
fulfill  all  relevant  requirements.  We  do 
not  think  anyone  will  object  to  this 
approval,  so  we  are  finalizing  it  without 
proposing  it  in  advance.  However,  in 
the  Proposed  Rules  section  of  this 
Federal  Register,  we  are  simultaneously 


proposing  approval  of  the  same 
submitted  rules.  If  we  receive  adverse 
comments  by  July  3,  2003,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  to  notify  the  public 
that  the  direct  final  approval  will  not 
take  effect  and  we  will  address  the 
comments  in  a  subsequent  final  action 
based  on  the  proposal.  If  we  do  not    , 
receive  timely  adverse  comments,  the 
direct  final  approval  will  be  effective 
without  further  notice  on  August  4, 
2003.  This  will  incorporate  these  rules 
into  the  federally  enforceable  SIP. 
Please  note  that  if  EPA  receives 
adverse  comment  on  an  amendment, 
paragraph,  or  section  of  this  direct  final 
rule  and  if  that  provision  may  be 


severed  from  the  remainder  of  the  rule. 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

in.  Background  Information 

Why  Were  These  Rules  Submitted? 

yOCs  help  produce  ground-level 
ozone,  smog,  and  particulate  matter 
which  harm  human  health  and  the 
environment.  EPA  has  established 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone.  Section  110(a)  of 
the  CAA  requires  .states  to  submit 
regulations  in  order  to  achieve  and 
maintain  the  NAAQS.  Table  2  lists  some 
of  the  national  milestones  leading  to  the 
submittal  of  local  agency  VOC  jules. 


Table  2.— Ozone  Nonattainment  Milestones 


Date 


Event 


EPA  promulgated  a  list  of  ozone  nonattainment  areas  under  the  Clean  Air  Act  as  amended  ,n  1977  43  FR  8964:  40 

EPA  no^iIii°  Governors  that  parts  of  their  SIPs  were  inadequate  to  att«,n  and  maintain  the  ozone  standard  and  re- 
I     quested VhaTSiey  correct  the  deficiencies  (EPAs  SIP-Call).  See  section  110(a)(2)(H)  of  '^?  P^f-^'^^^^f*'^?-    .„.^ 
November  15,  1990 Clean  tr/ic?  Amendments  of  1990  wereenacted.  Public  Law  101-549,  104  Stat.  2399.  codified  a.  42  U.S.C.  7401- 

May  15,  1991  '  S^i^on'^182(a)(2)(A)  requires  that  ozone  nonattainment  areas  correct  deficient  RACT  rules  by  this  date. 


March  3,  1978 
May  26.  1988 


IV.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory,  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not  . 
subject.to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  federal    . 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
AdministrMor  certifies  that  this  rule 
will  not  have  a  significant  economic  ■ 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  nile  also  does  not  hav9  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 


Indian  tribes,  or  on  the  distribution  of  > 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
goverrmient  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  governnjent,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  aher  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23. 1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 


that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement- 
Act  of  1995  (15  U.S.C.  272  note)  do  ftot 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  e<  seq.). 
The  Congressional  Review  Act.  5 
U.S:C.  section  801  et  seq.,  as  added  b\' 
the  Small  Business  Regulator}' 
Enforcement  Fairness  Act  of  1996. 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  Cieneral  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as- 
defined  bv  5  U.S.C.  804(2).  ^     • 
Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate, 
circuit  by  August  4,  2003.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
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affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of  ■ 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).)  ^ 

Ust  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
"  pollution  control.  Incorporation  by 
reference,  hitergovemmental  relations. 
Ozone,  Particulate  matter.  Reporting 
and  recordkeeping  roquirements. 
Volatile  organic  compounds. 

Dated:  April  28,  2003. 
Alexis  Strauss, 
Acting  Regional  Administrator.  Region  IX. 

m  Part  52,  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  52— {AMENDED] 

■  1  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  etseq. 

Subpart  F— California 

■  2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(310)  and  (c)(311) 
to  read  as  follows: 

§  52.220    Identification  of  plan. 

***** 

(c)  *    •    * 

(310)  New  and  amended  rules  for  the 
following  districts  were  submitted  on 
May  21,  2002,  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 
(A)  San  Joaquin  Valley  Unified  Air 
Pollution  Control  District. 

il)  Rule  4692,  adopted  on  March  21 
2002. 

(311)  New  and  amended  rules  for  the 
following  districts  were  submitted  on 
December  23,  2002,  by  Uie  Governors 
designee.  « 

(i)  Incorporation  by  reference. 

(A)  South  Coast  Air  Quality 
Management  District. 

(1)  Rule  1171,  adopted  on  August  2, 
1991  and  amended  on  August  2.  2002. 
***** 

[FR  Doc.  03-13705  Filed  6-2-03;  8:45  am] 
ULUNQ  cooc  eaeo-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TN-21 3-9952(8);  FRL-7506-8] 

Approval  and  Promulgation  of 
Implementation  Plans  Tennessee: 
Approval  of  Revisions  to  the 
Tennessee  State  Implementation  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 


summary:  The  EPA  is  approving 
revisions  to  the  Tennessee  Department 
of  Environment  and  Conservation's 
definition  of  Volatile  Organic 
Compounds  submitted  on  February  3, 
1999  by  the  state  of  Tennessee.  These 
revisions  are  designed  for  the  State 
Implementation  Plan  (SIP)  to  attain  the 
national  ambient  air  quality  standards 
(NAAQS)  for  ozone  under  title  I  of  the 
Clean  Air  Act  (CAA).  The  addiUonal 
compounds  HFC43-10mee,  HCFC- 
225ca,  and  HCFC-225cb  araadded  to 
^  the  fist  of  exempt  compounds  on  the 
basis  that  they  have  negligible 
contribution  to  the  tropospheric  ozone 
formation. 

DATES:  This  direct  final  rule  is  effective 
August  4,  2003  without  further  notice, 
unless  EPA  receives  adverse  comment 
by  July  3,  2003.  If  adverse  comment  is 
received.  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Steve  Scofield  or  Nacosta 
Ward;  Regulatory  Development  Section; 
Air  Planning  Branch;  Air,  Pesticides, 
and  Toxics  Management  Division;  U.  S. 
Environmental  Protection  Agency 
Region  4;  61  Forsyth  Street,  SW.. 
Atlanta,  Georgia  30303-8960. 

Copies  of  the  State  submittal(s)  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

Environmental  Protection  Agency 
Region  4,  Air  Planning  Branch,  61 
Forsyth  Street,  SW.,  Atlanta.  Georgia 
30303-8960.  [Steve  Scofield,  404-562- 
9034  or  Nacosta  Ward,  404-562-9140). 
Tennessee  Department  of  Environment 
and  Conservation.  Division  of  Air 
Pollution  Control.  L  &  C  Annex,  9th 
Floor.  401  Church  Street.  Nashville. 
Tennessee  37243-1531.  615-532-0554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Scofield  or  Nacosta  Ward; 
Regulatory  Development  Section;  Air 
Planning  Branch;  Air.  Pesticides,  and 
Toxics  Management  Division;  U.  S. 
Environmental  Protection  Agency 


Region  4;  61  Forsyth  Street.  SW.. 
Atlanta,  Georgia  30303-8960.  Mr. 
Scofield  and  Ms.  Ward  can  also  be 
reached  by  telephone  at  404-562-9034 
and  404-562-9140,  or  by  electronic 
mail  at  scofieId.steve@epa.gov  and 
wand.nacosta@epa.gov,  respectively. 

SUPPLEMENTARY  INFORMATION: 

L  Analysis  of  State's  Submittal 

On  February  3,  1999,  the  state  of 
Tennessee  through  the  Tennessee 
Department  of  Environment  and 
Conservation  submitted  a  revision  to 
chapter  1200-3-18,  Volatile  Organic 
Compounds,  which  provides  SIP 
definitions.  The  revision  to  chapter 
1200-3-18  provides  greater  clarity  to 
the  existing  definition.  The  additional 
compounds  HFC43-10mee,  HCFC- 
225ca.  and  HCFC-225cb  are  added  to 
the  list  of  exempt  compounds  on  the 
basis  that  they  have  negligible 
contribution  to  the  Uopospheric  ozone 
formation. 

n.  Final  Action 

EPA  is  approving  the  aforementioned 
changes  to  the  State  of  Tennessee's  SIP 
because  they  are  consistent  with  the 
CAA  and  EPA  policy.  The  EPA  is 
publishing  this  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  submittal  and 
anticipates  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication, 
EPA  is  publishing  a  separate  document 
that  will  serve  as  the  proposal  to 
approve  the  SIP  revision  should  adverse 
comments  be  filed.  This  rule  will  be 
effective  August  4,  2003  without  further 
notice  unless  the  Agency  receives 
adverse  comments  by  July  3,  2003. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  August  4, 
2003  and  no  further  action  will  be  taken 
on  the  proposed  rule.  Please  note  that  if 
we  receive  adverse  conunent  on  an 
amendment,  piaragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
we  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 


in.  statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the    . 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 


August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23. 1997). 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  volimtary  consensus 
standards  (VCS),  EPA  has  no  authority 
lo  disapprove  a  SIP  submission  for 
failiue  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  &e 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  a& added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
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is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule  "  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  4,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
piu-poses  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Envfronmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Intergovernmental  relations.  Incorporate 
by  reference.  Nitrogen  dioxide,  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requipments.  Volatile 
organic  compounds.     . 

Dated:  May  20,  2003. 
A.  Stanley  Meiburg, 
ActingRegional  Administrator.  Region  4. 

m  Part  52  of  chapter  I.  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
fdllows: 


PART  52— [AMENDED] 

■  1.  The  "authority -citation  for  part  52 
continues  to  read  as  follows:  - 

Authority:  42. U.S.C.  7401  et  seq. 

Subpart  RR— Tennessee 

■  2.  Section  52.2220(c)  is  amended  by 
revising  the  entr>'  for  "Section  1200-3- 
18-01"  to  read  as  follows: 

§  52.2220    Identification  of  plan. 

***** 

(c)*   *   * 


State  citation 


Title/subject 


Adoption 
date 


EPA  approval 
date 


Explanation 


Chapter  1200-»-1 8  Volatile  Organic  Compounds 


Se*n,2««-,»-.0,  De.n»o„s  0,/,2«8    ^^-^^ 


[Insert  citation  of  put)lication]. 
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BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[WV050-6029a;  FRL-75(»-9] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  West 
Virginia;  Regulation  to  Prevent  and 
Control  Particulate  Matter  Air  Pollution 
From  Manufacturing  Processes  and 
Associated  Operations 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  a  revision  to  the  West 
Virginia  State  Implementation  Plan 
(SIP).  The  SIP  revision  is  a  regulation  to 
prevent  and  control  particulate  matter 
air  pollution  from  manufacturing 
processes  and  associated  operations 
such  as  storage  facilities.  EPA  is 
approving  these  revisions  in  accordance 
with  the  requirements  of  the  Clean  Air 
Act. 

DATES:  This  rule  is  effective  on  August 
4.  2003,  without  further  notice,  unless 
EPA  receives  adverse  written  comment 
by  July  3.  2003.  If  EPA  receives  such 
comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  should 
be  mailed  to  Makeba  Morris,  Chief,  Air 
Quality  Planning  and  Information 
Services  Branch.  3AP21,  U.S. 
Environmental  Protection  Agency. 
Region  III.  1650  Arch  SU-eet, 
Philadelphia.  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division. 
U.S.  Environmental  Protection  Agency 
Region  III.  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agencv,  1301  Constitution 
Avenue,  NW.,  Room  B108.  Washington 
DC  20460:  and  West  Virginia 
Department  of  Enviromnental 
Protection,  Division  of  Air  Quality,  7012 
MacCorkle  Avenue,  SE.,  Charleston  WV 
25304-2943. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Anderson,  (215)  814-2173,  or 
by  e-mail  at 

^  anderson.kathleen@epa.gov. 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  March  29,  1996,  December  7,  1998 
and  September  21,  2000,  West  Virginia 
submitted  revisions  to  a  regulation 
(45CSR7)  to  prevent  and  control 
particulate  matter  air  pollution  from 
manufacturing  operations  as  formal 
revisions  to  its  State  Implementation 
Plan  (SIP).  The  first  SIP  revision  went 
to  public  hearing  on  July  6. 1993  and 
became  effective  on  April  27. 1994.  This 
SIP  revision  provides  an  exemption  for 
ferroalloy  electric  submerged  arc 
furnaces  fi-om  visible  emissions  and 
fugitive  particulate  matter  standards 
during  blowing  taphole,  poling  and 
oxygen  lancing  operations.  The  second 
SIP  revision  went  to  public  hearing  on 
March  27.  1997  and  became  effective  on 
May  1 ,  1 998.  This  SIP  revision  provides 
alternative  stack  limits  for  fiberglass 
manufacturing  operations  using  the 
flame  attenuation  method.  The  third  SIP 
revision  went  to  public  hearing  on  July 
19,1 999.  This  SIP  revision  added 
several  exemptions  and  alternative 
limitations  for  visible  emission  and 
mass  particulate  emission  standards. 
Since  the  most  recent  of  the  three  SIP 
revisions  incorporates  all  of  the  changes 
from  the  earlier  SIP  revisions,  EPA  will 
incorporate  by  reference  the  version  of 
45CSR7  submitted  to  EPA  on  September 
21,  2000  into  the  SIP. 

II.  Summary  of  SIP  Revision 

(A)  The  following  definitions  were 
revised:  (1 )  Definitions  of 
"Commission,"  "Ringelmann  Smoke 
Chart."  "Chief  of  Air  Quality," 
"Division  of  Environmental  Protection," 
were  deleted,  (2)  "Director"  was 
modified  to  include  persons  delegated 
authority  by  the  Director;  (3)  "Person" 
was  modified  to  include  the  State  of 
West  Virginia  and  the  United  States, 
and  (4)  Definitions  for  "Ferroalloy 
electric  submerged  arc  furnace," 
"Furnace  charge,"  "Tapping,"  "Blowing 
tap,"  "Poling,"  "Oxygen  lancing," 
"Maintenance  Operation," 
"Malfunction,"  "Potential  to  Emit"  were 
added. 

(B)  As  a  result  of  a  petition  by  Elkem 
Metals  and  American  Alloys  certain 
events  at  ferroalloy  electric  submerged 
arc  furnaces  are  exempt  from  fugitive 
particulate  matter  and  visible  emission 
standards.  These  events  include 
blowing  taphole,  poling  and  oxygen 
lance  operations.  Blowing  taphole 
events  have  been  considered  by  EPA  as 
uncontrollable,  unpredictable  events 
best  characterized  as  malfunctions.  This 
rationale  was  explained  in  an  EPA 
development  document  for  the  federal 
rule  titled  "Supplemental  Information 


on  Standards  of  Performance  for 
Ferroalloy  Production  Facilities."  issued 
in  March  1976.  which  states  that  a 
blowing  tap  event  is  "a  process 
malfunction  condition  which  is  not 
wholly  preventable.  Periods  in  which 
the  tapping  hood  is  swung  aside  for 
poling/lancing  or  removal  of  metal  or 
slag  from  the  spout  are  failures  of  the 
process  to  operate  in  a  normal  or  usual 
manner.  As  malfunctions,  these  periods 
are  not  subject  to  the  standards."  EPA 
interprets  West  Virginia's  exemption  to 
apply  only  to  the  extent  that  the  above 
operations  qualify  as  malfunctions 
caused  by  circumstances  beyond  the 
control  of  the  source  that  could  not  have 
been  prevented  through  installation  of 
proper  control  equipment  or  proper 
operation  and  maintenance. 

(C)  The  SIP  revision  exempts 
maintenance  operations  from  particulate 
matter  rate  limitation?  on  the  condition 
that  such  operations  are  conducted  in  a 
manner  consistent  with  good  air 
pollution  control  practices  for 
minimizing  emissions.  The  State  defines 
maintenance  activities  as  operations 
having  a  zero  process  (input)  weight 
rate.  However,  process  weight  rate  is 
defined  as  the  total  weight  of  all 
materials  introduced  into  a  source 
operation,  excluding  solid,  liquid,  and  . 
gaseous  fuels  used  solely  as  fuels  and 
excluding  all  process  and  combustion 
air.  This  means  that  sources  such  as 
kilns,  furnaces  and  ovens  could  be 
exempt  from  mass  emission  standards 
when  operated  in  an  idling  mode, 
regardless  of  the  types  of  fuels  being 
combusted.  However,  the  regulation 
does  not  exempt  maintenance 
operations  from  visible  emissions 
standards.  Compliance  with  a  visible 
emissions  standard  can  be  assessed  over 
a  broad  range  of  operations,  unlike 
compliance  with  a  weight-based 
particulate  matter  limitation  which  is 
usually  assessed  by  stack  testing  during 
normal  and/or  peak  manufacturing 
operations.  Therefore,  a  visible 
emissions  standard  can  be  an 
appropriate  means  to  control  pmissions 
during  maintenance  operations. 

(D)  Exemptions  are  provided  for 
insignificant  sources,  except  for 
particulate  matter  classified  as 
hazardous  air  pollutants.  EPA  believes 
that  these  exemptions  are  for  very  small 
sources  that  have  little  or  no  impact  on 
ambient  air  quality. 

All  of  the  above  exemptions  are 
predicated  on  operating  and 
maintaining  manufacturing  processes  in 
a  manner  consistent  with  good  air 
pollution  control  practices  for 
minimizing  emissions.  The  proposed 
SIP  revision  states  that  the  Director  may 
determine  whether  or  not  the  exemption 


should  be  applied  based  on 
"information  available  to  the  Director." 
EPA  interprets  this  subsection  to  place 
the  biuden  of  proof  on  the  owner  or 
operator  to  document,  as  appropriate, 
that  the  exemption  applies.  In  other 
words,  failure  of  the  source  to  provide 
documentation  that  it  has  conducted 
maintenance  operations  in  a  manner 
consistent  with  good  air  pollution 
control  practices  should  not  prevent 
either  the  State  or  EPA  from  exercising 
its  enforcement  authority. 

(E)  Revisions  to  45CSR7  include 
provisions  for  alternative  emission 
limitations.  As  a  result  of  a  petition  by 
SchuUer  International.  Inc..  West 
Virginia  set  alternative  particulate 
matter  limits  for  fiberglass  production 
facilities  using  flame  attenuation  in  the 
manufacturing  process  in  lieu  of  limits 
that  would  otherwise  be  set  by  the 
duplicate  source  provisions  in  Table 
45-7A  of  45CSR7.  The  SchuUer  facility, 
now  known  as  John  Mansville 
International,  Inc.  (JM),  is  located  in 
Vienna,  West  Virginia.  Under  the 
duplicate  source  provisions  in  45CSR7, 
the  allowable  emission  rate  for  each 
individual  source  would  be  established 
using  the  ratio  of  process  input  weight 
for  the  individual  stack  to  the  total 
process  input  weight,  times  the 
allowable  emission  rate  for  the 
combined  sources.  Since  the 
relationship  between  the  allowable 
emission  rate  and  the  process  input  rate 
is  less  than  linear,  the  duplicate  source 
provisions  become  more  stringent  as 
multiple  soiu-ces  are  added.  Abatement 
equipment  and  techniques  to  reduce 
particulate  matter  emissions  were 
determined  by  West  Virginia  to  be 
economically  and  technically  infeasible 
to  meet  the  duplicate  soiut:e  emission 
limitations  at  the  John  Mansville 
facility.  Therefore,  alternative 
particulate  emission  rate  limits  have 
been  set  that  are  based  on  best  actual 
limits  achieved  in  practice. 

These  alternative  emission  limitations 
are  framed  such  that  they  generically 
apply  to  all  fiberglass  production 
facilities  that  use  the  flame  attenuation 
process.  The  John  Mansville  facility  is 
the  only  such  manufacturing  facility  in 
the  state  and  the  rule  names  and  applies 
limits  to  the  specific  stacks  at  this 
facility.  EPA  believes  that  the  rule  is 
inconsistent  in  applying  a  site-specific 
set  of  emission  limitations  as  generic 
standards  for  all  flame  attenuation 
plants,  regardless  of  whether  other 
plants  exist.  To  resolve  this 
inconsistency.  EPA  interprets  the 
regulation  to  apply  only  to  the  Johns 
Mansville  facility.  Should  other  flame 
attenuation  plants  locate  in  the  State. 


they  will  be  subject  to  the  duplicate 
source  provisions  of  45CSR7. 

(F)  An  owner  or  operator  may  petition 
the  Director  for  alternative  visible 
emission  standards  during  periods  of 
start-up  and  shut-dowm.  The  petitioner 
must:  (1)  Demonstrate  that  it  cannot 
comply  with  existing  standards.  (2) 
document  the  need  for  an  alternative 
standard  based  on  monitoring  results 
and  inspections,  (3)  demonstrate  that 
mass  emission  standards  are  being  met, 
and  (4)  maintain  and  operate 
manufacturing  processes  and  air 
pollution  control  equipment  in  a 
manner  consistent  with  good  air 
pollution  control  practices.  Section 
110(a)(2)(A)  of  the  Clean  Air  Act 
requires  SIPs  to  include  federally 
enforceable  emission  limitations.  The 
West  Virginia  Department  of 
Environmental  Protection  (WVDEP) 
submitted  a  letter  to  EPA  on  March  19. 
2003.  clarifying  how  the  State  intends  to 
interpret  and  implement  its  air  control 
regulations.  This  letter  states  that  all 
alternative  visible  emission  standards 
will  be  established  as  specific 
conditions  of  permits  issued  in 
accordance  with  federally  enforceable 
permitting  programs.  The  letter  also 
states  that  prior  to  issuing  such  permits, 
the  WVDEP  shall  submit  them  to  EPA 
for  review.  This  letter  has  been  included 
in  the  administrative  record  for  the 
rulemaking  action  on  this  SIP  revision. 
(G)  A  new  section  tided  "Alternative 
Emission  Limits  for  Duplicate  Source 
Operations"  provides  a  process  for 
owners  or  operators  to  apply  for 
alternative  mass  particulate  emission 
rates.  These  alternative  limits  will  not 
allow  the  overall  site  limit  determined 
by  Tables  45-7A  and  B  in  the  regulation 
to  be  relaxed  but  will  provide  some 
flexibility  on  what  may  be  emitted  from 
individual  stacks.  The  regulation 
requires  the  petitioner  to  conduct  an  air 
quality  impact  analysis  to  demonstrate 
that  the  alternative  standard(s)  will  not 
interfere  with  attainment  or 
maintenance  of  any  federal  air  quality 
standard  or  cause  an  unacceptable 
increase  over  the  baseline  concentration 
of  particulate  matter.  In  addition,  the 
alternative  standard  is  required  to  be 
implemented  through  45CSR13,  which 
is  a  federally  enforceable  permit 
program.  As  noted  previously.  WVDEP 
submitted  a  letter  to  EPA  on  March  19, 
2003.  which  is  part  of  the  administrative 
record  for  this  rulemaking  action, 
stating  that  alternative  maSs  emission 
limits  issued  under  the  authority  of 
45CSR1 3  will  be  established  and 
implemented  as  conditions  of  permits 
issued  in  accordance  with  federally 
approved  and  enforceable  programs 
and,'  that  prior  to  issuance  such  permits 


shall  be  submitted  to  EPA  for  review. 
The  letter  also  affirms  that  a  successful 
petition  for  alternative  emission  limits 
under  this  subsection  may  in  no  way 
supercede  any  provisions  in  45CSR14  or 
45CSR19  regarding  pre-construcdon 
jeview  of  new  or  modified  soiu-ces. 
'(H)  The  SIP  revision  removes  the 
restriction  that  the  Director  may  only 
require  a  stack  test  when  there  is 
evidence  of  a  violation.  EPA  believes 
that  this  revision  substantially  erdiances 
West  Virginia's  abilitj'  to  determine 
compliance  with  the  particulate  matter 
standard. 

(I)  A  section  on  delayed  compliance 
orders  was  deleted  and  a  section  titled 
"Inconsistency  Between  Rules"  allows 
the  Director  to  determine  applicability 
of  conflicting  rules  based  on  imposing 
the  more  stringent  provisions. 

Additional  details  and  a  description 
of  minor  revisions  are  included  in  the 
Technical  Support  Document  for  this 
rulemaking. 

These  revisions  strengthen  the  SIP  by 
clarifying  and  updating  definitions  and . 
updating  opacity'  standards.  The 
revisions  also  require  EPA  review  of 
alternative  emission  limits  and  establish 
acceptable  periods  when  emission 
standards  do  not  apply. 

m.  Final  Action 

EPA  is  approving  the  revisions  to    . 
45CSR7.  "To  Prevent  and  Control 
Particulate  Matter  Air  Pollution  from 
Manufacturing  Processes  and 
Associated  Operations",  submitted  by 
West  Virginia  on  September  21 ,  2000.      . 
EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
conmient.  However,  in  the  "Proposed 
Rules"  section  of  today's  Federal 
Register,  EPA  is  publishing  a  separate 
document  that  will  serve  as  the  proposal 
to  approve  the  SIP  revision  if  adverse 
comments  are  filed.  This  rule  will  be 
effective  on  August  4,  2003  without 
further  notice  unless  EPA  receives 
adverse  conunent  by  July  3.  2003.  If  EPA 
receives  adverse  comment,  EPA  will 
publish  a  timely  withdrawal  in  the    • 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  EPA 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting  . 
must  do  so  at  this  time. 

rv.. Regulatory  Assessment 
Requirements 

A.  General  Requirements 

Under. Executive  Order  12866  (58  FR' 
51735.  October  4,  1993),  this  action  is 
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not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  State  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104^).  This  rule  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  State  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

hi  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  State  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 


EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(h)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  4,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action,  to 
approve  West  Virginia's  Regulation 
45CSR7,  may  not  be  challenged  Irfter  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Fart  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Dated:  May  20,  2003. 
Abraham  Ferdas. 

Acting  Regional  Administrator,  Region  III. 
■  40  CFR  part  52  is  amended  as  follows: 


Subpart  XX— West  Virginia 

■  2.  Section  52.2520  is  amended  by 
adding  paragraph  (c)(55)  to  read  as 
follows: 

§  52.2520    Identification  of  plan. 

*         *         *         *         * 

(c)  *   *   * 

(55)  Revisions  to  West  Virginia's 
Regulations  to  prevent  and  control 
particulate  matter  air  pollution  from 
manufacturing  processes  and  associated 
operations,  submitted  on  September  21, 
2000  by  the  West  Virginia  Division  of 
Environmental  Protection: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  September  21,  2000  from 
the  West  Virginia  Division  of 
Environmental  Protection. 

(B)  Revisions  to  Title  45,  Series  7,  45 
CSR7.  To  Prevent  and  Control 
Particulate  Matter  Air  Pollution  from 
Manufacturing  Processes  and 
Associated  Operations,  effective  August 
31.  2000. 

(ii)  Additional  Material. 

(A)  Letter  of  March  19,  2003  from  the 
West  Virginia  Division  of 
Environmental  Protection  to  EPA 
providing  clarification  on  the 
interpretation  and  implementation  of 
certain  regulations  on  air  pollution 
control. 

(B)  Letter  of  March  29,  1996  from  the 
West  Virginia  Division  of 
Environmental  Protection  to  EPA 
transmitting  the  regulation  to  prevent 
and  control  particulate  matter  air 
pollution  from  manufacturing  processes 
and  associated  operations. 

(C)  Letter  of  December  7,  1998  from 
the  West  Virginia  Division  of 
Environmental  Protection  to  EPA 
transmitting  the  regulation  to  prevent 
and  control  particulate  matter  air 
pollution  from  manufacturing  processes 
and  associated  opevations. 

(D)  Remainder  of  the  State  submittals 
pertaining  to  the  revisions  listed  in 
paragraph  (c)(55)(i)  of  this  section. 
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ENVIRONIMENTAL  PROTECTION 
AGENCY 


PART  52— {AIMENDED]  1 

■  1.  The  authority  citation  for  part'S2 
continues  to  read  as  follows:    ' 
Authority:  42  U.S.C.  7401  et  seq. 


40  CFR  Part  52 
[PA158-4206a;  FRL-7504-6] 

Approval  and  Promulgation  of  Air 
Quality  implementation  Plans; 
Pennsylvania;  Removal  of  Alternative 
Emission  Reduction  Limitations 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 


SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the 
Commonwealth  of  Pennsylvania  State 
Implementation  Plan  (SIP)  submitted  by 
the  Pennsylvania  Department  of 
■  Environmental  Protection  (PADEP).  The 
revision  removes  alternative  emission 
reduction  limitations  for  air 
contaminant  sources  at  eight  facilities. 
EPA  is  approving  these  revisions  to  the 
SIP  in  accordance  with  the  requirements 
of  the  Clean  Air  Act  (CAA). 

DATES:  This  rule  is  effective  on  August 
4,  2003,  without  further  notice,  unless 
EPA  receives  adverse  wfritten  comment 
by  July  3,  2003.  If  EPA  receives  such 
comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 

ADDRESSES:  Written  conunents  should 
be  addressed  to  Makeba  Morris,  Chief, 
Air  Quality  Planning  and  Information 
Services  Branch,  Mailcode  3AP21,  U.S. 
Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 


Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental'Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Anderson,  (215)  814-2173.  qf 
by  e-mail  at  ^ 

anderson  .kathleen@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  March  6,  2000,  the 
Conunonwealth  of  Pennsylvania 
submitted  a  formal  revision  to  its  State 
hnplementation  Plan  (SIP).  The  SIP 
revision  consists  of  the  removal  of 
alternative  emission  reduction 
limitations  for  the  facilities  and 
pollutants  listed  in  Table  1.  Public 
hearings  were  held  on  July  28,  July  30 
and  August  5, 1997.  The  final  rule 
removing  the  alternative  emission 


reduction  limitations  became  effective 
on  October  19, 1999. 

n.  Summary  of  SIP  Revision 

As  part  of  the  Commonwealth's 
Regulatory  Basics  hiitiative,  the  PADEP 
was  required  to  review  existing 
regulations  and  identify  those  that  were, 
among  other  things,  obsolete  or  no 
longer  necessary.  As  a  result  of  this 
initiative,  PADEP  identified  certain 
regulations  for  source  specific 
alternative  emission  reduction 
limitations,  codified  in  title  25,  chapter 
128  of  the  Commonwealth's  regulations, 
as  no  longer  necessary  due  to  changes 
in  processes,  equipment  or  the  closing 
of  the  affected  facility.  Chapter  128 
allows  soiut:es  to  submit  proposals  to 
implement  an  alternative  emission 
reduction  option  for  existing  sovuces 
known  as  the  "bubble"  policy.  The 
specific  alternative  emission  reduction 
limitations  to  be  removed  from  the 
Commonwealth's  SIP,  including  the 
names  of  the  affected  sources  and 
pollutants,  ar^  listed  in  Table  1. 


Table  1.— List  of  Affected  Alternative  Emission  Reduction  Limitations 


Name  of  facility 


Andre  Greenhouses,  Inc.,  Southampton 
Andre  Greenhouses,  Inc.,  Doylestown  .. 
Andre  Greenhouses,  Inc.,  Wyndmoor  ... 

U.S.  Steel  Corp.,  Fairtess  Hills  

U.S.  Steel  Corp.,  Fairtess  Hills  

Scott  Paper  Co.,  Chester 

Art)ogast  &  Bastian,  Inc.,  Allentown  

J.H.  Thompson,  Inc.,  Kennett  Square  .. 
Bethlehem  Steel  Corp.,  Bethlehem  


PADEP  citafion 


§128.11 
§128.12 
§128.13 
§128.15 
§128.16 
§128.17 
§128.18 
§128.19 
§128.20 


Pollutant 


SO2 

SO2 

SO2  

SO2  

Particulate  Matter 

SO2  

SO2  - 

SO;    

Particulate  Matter 


40  CFR  part  52 
citation    . 


52.2020(c)(35) 
52.2020(c)(35) 
52.2020(c)(35) 
52.2020(c)(55) 
52.2020(c)(51) 
52.2020(c)(54) 
52.2020(c)(54) 
52.2020(0(54) 
52.2020(0(52) 


m.  Final  Action 

EPA  is  approving  as  a>revision  to  the 
Pennsylvania  SIP  die  removal  of 
alternative  emission  reduction 
limitations,  codified  under  25  PA  Code 
section  128,  for  eight  facilities. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comment.  However,  in  the  "Fhroposed 
Rules"  section  of  today's  Federal 
Register,  EPA  is  publishing  a  separate 
document  that  will  serve  as  the  proposal 
to  approve  the  SIP  revision  if  adverse 
comments  are  filed.  This  rule  will  be 
effective  on  August  4,  2003,  without 
further  notice  unless  EPA  receives 
adverse  conmient  by  July  3,  2003.  If  EPA 
receives  adverse  comment,  EPA  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  EPA 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 


proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 

rv.  statutory  and  Executive  Order 
Reviews 

A.  General  Requinements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  acticm  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requfrements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 


impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  stattf  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  imiquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  This  rule  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  df  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States. 
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on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  State  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.]. 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2).  ' 


appropriate  circuit  by  August  4.  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter,  Sulfur  oxides. 

Dated:  May  20.  200.3. 
Abraham  Ferdas, 

Acting  Regional  Administrator.  Region  111. 
m  40  CFR  part  52  is  amended  as  follows: 


PART  52— [AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  NN— Pennsylvania 

■  2.  Section  52.2020  is  amended  by 
adding  paragraphs  (c)(204)  to  read  as 
follows: 

§52.2020    Identification  of  plan. 


C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  to  remove  eight  alternative 
emission  reduction  limitations  from  the 
Pennsylvania  SIP  must  be  filed  in  the 
United  States  Court  of  Appeals  for  the 


1c)  *   *   *(204  )  Revisions  to  the 
Pennsylvania  Regulations  to  remove 
alternative  emission  reduction 
limitations  for  Andre  Gr^nhouses.  U.S. 
Steel,  Scott  Paper  Company,  Arbogast  & 
Bastian,  Inc..  J.H.  Thompson,  Inc.,  and 
Bethlehem  Steel  Corp.,  submitted  on 
March  6,  2000  by  the  Pennsylvania 
Department  of  Environmental 
Protection. 

(i)  Incorporation  by  reference. 

(A)  Letter  of  March  6,  2000  from  the 
Pennsylvania  Department  of 
Environmental  Protection  transmitting 
the  removal  of  25  Pennsylvania  Code 
Subpart  C.  Article  II.  Chapter  128.11 
through  128.13  and  128.15  through 
128.20,  the  alternative  emission 
reduction  limitations  for  Andre 
Greenhouses,  U.S.  Steel,  Scott  Paper 
Company,  Arbogast  &  Bastian,  Inc.,  J.H. 
Thompson.  Inc.,  and  Bethlehem. Steel 
Corporation,  respectively. 

(B)  Removal  of  25  Pennsylvania  Code 
Subpart  C,  Article  II,  Chapter  128.11 
through  128.13  and  128.15  through 
128.20.  effective  September  5,  1998. 

(ii)  Remainder  of  State  submittal 
pertaining  to  the  revisions  listed  in 
paragraph  (c)(204)(i}  of  this  section. 
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ENVIRONMErJTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[GA-200325;  FRL-750Q-9] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Georgia 
Update  to  Materials  Incorporated  by 
Reference 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule;  notice  of 
administrative  change. 


SUMMARY:  EPA  is  updating  the  materials 
submitted  by  Georgia  that  are 
incorporated  by  reference  (IBR)  into  the 
State  implementation  plan  (SIP).  The 
regulations  affected  by  this  update  have 
been  previously  submitted  by  the  State 
agency  and  approved  by  EPA.  This 
update  affects  the  SIP  materials  that  are 
available  for  public  inspection  at  the 
Office  of  the  Federal  Register  (OFR).  the 
Air  and  Radiation  Docket  and 
Information  Center  located  in  the  Ariel 
Rios  Building,  Washington,  DC  and  the 
Regional  Office. 

EFFECTIVE  DATES:  This  action  is  effective 
June  3.  2003. 

ADDRESSES:  SIP  materials  which  are 
incorporated  by  reference  into  40  CFR 
part  52  are  available  for  inspection  at 
the  following  locations:  Environmental 
Protection  Agency,  Region  4,  61  Forsyth 
Street,  SW..  Atlanta,  GA  30303;  Office  of 
Air  and  Radiation,  Docket  and 
Information  Center  (Air  Docket),  EPA, 
Ariel  Rios  Building  (Mail  Code  6102). 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460;  and  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW..  Suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Scott  M.  Martin  at  the  above  Region  4 
address  or  at  (404)  562-9031.  Email: 
martin.scott@epa.gov.  . 

SUPPLEMENTARY  INFORMATION:  The  SIP  is 
a  living  document  which  the  State  can 
revise  as  necessary  to  address  the 
unique  air  pollution  problems  in  the 
state.  Therefore,  EPA  from  time  to  time 
must  take  action  on  SIP  revisions 
containing  new  and/or  revised 
regulations  as  being  part  of  the  SIP.  On 
May  22.  1997,  (62  FR  27968)  EPA 
revised  the  procedures  for  incorporating 
by  reference  Federally-approved  SIPs,  as 
a  result  of  consultations  between  EPA 
and  OFR.  The  description  of  the  revised 
SIP  document.  IBR  procedures  and 
"Identification  of  plan"  format  are 
discussed  in  further  detail  in  the  May 
22.  1997.  Federal  Register  document. 
On  May  2 1 ,  1 999,  EPA  published  a 
document  in  the  Federal  Register  (64 


FR  27699)  beginning  the  new  IBR  , 
procedure  for  Georgia.  In  this  document 
EPA  is  updating  the  IBR  material. 

EPA  has  determined  that  today's  rule 
falls  under  the  "good  cause"  exemption 
in  section  553(b)(3)(B)  of  the 
Administrative  Procedures  Act  (APA) 
which,  upon  finding  "good  cause," 
authorizes  agencies  to  dispense  with 
public  participation  and  section 
553(d)(3)  which  allows  an  agency  to 
make  a  rule  effective  immediately 
(thereby  avoiding  the  30-day  delayed 
effective  date  otherwise  provided  for  in 
the  APAJ-  Today's  rule  simply  codifies 
provisions  which  are  already  in  effect  as 
a  matter  of  law  in  Federal  and  ajpproved 
State  programs. 

Under  section  553  of  the  APA,  an 
agency  may  find  good  cause  where 
procediu^es  are  "impractical, 
unnecessary,  or  contrary  to  the  public 
interest."  Public  comment  is 
"unnecessary"  and  "contrary  to  the 
public  interest"  since  the  codification 
only  reflects  existing  law.  Immediate 
notice  in  the  CFR  benefits  the  public  by 
updating  citations. 

Statutory  and  Executive  Order  Reviews 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
imder  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  sm&ll 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-1). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 


action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  bom 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  diat  they  meet  the  criteria  of 
the  Clean  Air  Act  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Feder^  Register. 
This  action  is  nOt  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Coiut  of  Appeals  for  the 
appropriate  circuit  by  August  4,  2003. 
Filing  a  petition  for  reconsideration  by 


the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
piuposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
3U7(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide,  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides,  Volatile  ■ 
organic  compounds. 

Dated:  April  28.  2003.  ^ 

A.  Stanley  Meiburg, 

Acting  Regional  Administrator.  Region  4. 
m  Part  52  of  chapter  I.  title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52-{AMENDEDl 

■  1.  The  authority  for  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  L— Georgia 

■  2.  Section  52.570  paragraph  (b),  (c)  and  - 
(d)  is  revised  to  read  as  follows: 

§  52.570    Identification  of  plan. 
***** 
(b)  Incorporation  by  reference. 

(1)  Material  listed  in  paragraph  (c) 
and  (d)  of  this  section  with  an  EPA 
approval  date  prior  to  April  10,  2003. 
was  approved  for  incorporation  by 
reference  by  the  Director  of  4he  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Material  is 
incorporated  as  it  exists  on  the  date  of 
the  approval,  and  notice  of  any  change 
in  the  material  will  be  published  in  the 
Federal  Register.  Entries  in  paragraphs 
(c)  and  (d)  of  this  section  with  EPA 
approval  dates  after  April  10,  2003,  will 
be  incorporated  by  reference  in  the  next 
update  to  the  SIP  compilation. 

(2)  EPA  Region  4  certifies  that  the 
rules/regulations  provided  by  EPA  in 
the  SIP  compilation  at  the  addresses  in  • 
paragraph  (b)(3)  are  an  exact  duplicate 

of  the  officially  promulgated  State  rules/ ' 
regulations  which  have  been  approved 
as  part  of  the  State  implementation  plan 
as  of  April  10.2003. 

(3)  Copies  of  the  materials 
incorporated  by  reference  may  be 
inspected  at  the  Region  4  EPA  Office  at 
61  Forsyth  Street,  SW.,  Atlanta,  GA 
30303;  the  Office  of  the  Federal  Register, 
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800  North  Capitol  Street,  NW..  Suite  Information  Center,  Room  B-108, 1301 

700,  Washington.  DC;  or  at  the  EPA.  Constitution  Avenue,  (Mail  Code  6102T) 

Office  of  Air  and  Radiation  Docket  and       NW.,  Washington,  DC  20460. 

t 

EPA  Approved  Georgia  Regulations 


(c)  EPA  approved  regulations. 


State  citation 


391-3-1- 
391-3-1- 
391-3-1- 
391-3-1- 
391-3-1- 
391-3-1- 
391-3-1- 
391-3-1- 
391-3-1- 


■01  

■02 

•02(1)  .... 

■02(2)  .... 
02(2)(a) 
02(2)(b) 
02(2)(C) 
02(2)(d) 
02(2)(e) 


391-3-1-.02(2)(f)  . 

391-3-1  .-02(2)(g) 
391-3-1-.02(2)fh) 
391-3-1-.02(2)(i)  . 
391-3-1-02(2)0)  . 
391-3-1-.02(2)(k) 


391-3-1- 
391-3-1- 
391-3-1- 
391-3-1- 

391-3-1- 

391-3-1- 

391-3-1- 


■  02(2)(l)  .. 
■02(2)(m) 

02(2)(n)  . 

02(2)(o)  . 


■02(2)(p) 
•02(2)(q) 
■  02(2)(r) . 


391-3-1-.02(2)(t)  .. 

391-3-1-.02(2)(u)  . 
391-3-1-.02(2)(v)  . 
391-3-1-.02(2)(w) 
391-3-1-.02(2)(x)  . 

391-3-1-.02(2)(y)  . 

391-3-1-.02(2)(z)  . 


391-3-1- 
391-3-1- 
391-3-1- 
391-S-1- 
391-3-1- 
391-3-1- 
391-3-1- 
391-3-1- 
391-3-1- 


.02(2)(aa) 
02(2)(bb) 
02(2)(cc) 
02(2)(dd) 
02(2)(ee) 
02(2)(ff)  .. 
02(2)(g0) 
02(2)(hh)  . 
02(2)(li)  ... 


391-3-1-02(2)01)  .... 

391-3-1-.02(2)(kk)  .. 

391-3-1-.02(2)(ll)  .... 

391-3-1-.02(2)(mm) 

391-3-1-.02(2)(nn)  .. 

391-3-1-.02(2)(oo)  .. 

391-3-1-.02(2)(pp)  .. 
391-3-1-.02(2)(qq)  .. 


Title/sut)ject 


Definitions  

Provisions 

General  Requirements  _ 

Emission  Standards 

General  Provisions  

Visible  Emissions „ 

Incinerators 

Fuel-burning  Equipment  

Particulate  Emission  from  Manufac- 
turing Processes. 
Normal    Superphosphate    Manufac- 
turing Facilities. 

Sulfur  Dioxide  ^ 

Portland  Cement  Plants  

Nitric  Acid  Plants  

Sulfuric  Acid  Plants  ...: 

Particulate  Emission  from  Asphaltk: 
Concrete  Hot  Mix  Plants. 

Conical  Burners  

repealed .". 

Fugitive  Dust 

Cupola    Fumaces    for    Metallurgical 

Melting. 
Particulate    Erriissions    from    Kaolin 

and  Fuller's  Earth  Processes. 
Particulate    Emissions    from    Cotton 

Gins. 
Particulate  Emissions  from  Granular 
and  Mixed  Fertilizer  Manufacturing 
Units. 
VOC  Emissions  from  Automobile  and 

Light  Duty  Truck  Manufacturing. 
VOC  Emissions  from  Can  Coating  .... 
VOC  Emissions  from  Coil  Coating  .... 
VOC  Emissions  from  Paper  Coating 
VOC    Emissions    from    Fabric    and 

Vinyl  Coating. 
VOC  Emissions  from  Metal  Furniture 

Coating. 
VOC   emissions   from   Large   Appli- 
ance Surface  Coating. 
VOC  Emissions  from  Wire  Coating  ... 

Petroleum  Liquid  Storage 

Bulk  Gasoline  Temiinals  

Cutt)ack  Asphalt  

Petroleum  Refinery 

Solvent  Metal  Cleaning  •. 

Kraft  Pulp  Mills  

Petroleum  Refinery  Equipment  Leaks 
VOC  Emissions  from  Surface  Coat- 
ing of  Miscellaneous  Metal  Parts 
and  Products. 
VOC  Emissions  from  Surface  Coat- 
ing of  Flat  Wood  Paneling. 
VOC    Emissions    from    Synthesized 

Pharmaceutk^al  Manufacturing. 
VOC  Emissions  from  the  Manufac- 
ture of  Pneumatic  Rubber  Tires. 
VOC   Emissions  from   Graphic  Arts 

Systems. 
VOC  Emissions  from  Extemal  Ftoat- 

ing  Roof  Tanks. 
Fiberglass   Insulation   Manufacturing 
Plants. 

Bulk  Gasoline  Plants  

VOC  Emissions  from   Large  Petro- 
leum Dry  Cleaners. 


State  effective 
date 


EPA  approval  date 


12/26/01 


03/20/79 

06/23/96 

01/09/91 

01/17/79 

06/15/98 

01/17/79  . 

01/17/79  . 


12/03/86 
01/17/79 
01/17/79 
01/17/79 
01/17/79  . 


12/20/94 

01/09/91 
01/09/91 
01/09/91 
01/09/91 

01/09/91  . 


01/09/91 
01/09/91 
01/09/91 
01/17/79 
01/09/91 
05/29/96 
06/03/88 
06/24/94 
10/7/99  ... 


04/03/91 

12/18/80 

12/18/80 

04/03/91  . 

12/18/80  . 

12/18/80  . 

04/03/91  . 
04A)3/91  . 


7/11/02,  67  FR  45909. 


09/18/79, 
06/27/96, 
01/26/93, 
09/18/79, 
12/02/99, 
09/18/79, 
09/18/79, 


44  FR 
61  FR 
58  FR 
44  FR 
64  FR 
44  FR 
44  FR 


54047. 

33372. 

6093.  . 

54047. 

67491. 

54047. 

54047. 


01/17/79 09/18/79,  44  FR  54047. 


01/17/79 

06/30/75 

01/17/79 

01/27/72 A. 


12/16/75 
01/27/72 
01/27/72  . 


58  FR  6093 

09/18/79,  44  FR  54047. 
09/18/79,  44  FR  54047. 
09/18/79,  44  FR  54047. 
09/18/79,  44  FR  54047. 

09/18/79,  44  FR  54047. 
10/03/75,  40  FR  45818. 
09/18/79,  44  FR  54047. 
37  FR  10842. 


08/20/7(5,  41  FR  35184. 
05/31/72,  37  FR  10842. 
05/31/72  37,  FR  10842. 

02/02/96,  61  FR  3817.  . 

10/13/92,  57  FR  46780. 
10/13/92.  57  FR  46780. 
10/13/92,  57  FR  46780. 
10/113/92,  57  FR  46780. 

10/13/92,  57  FR  46780. 


01/09/91  10/13/92,  57  FR  46780. 


10/13/92,  57  FR  46780. 
10/13/92,  57  FR  46780. 
10/13/92,  57  FR  46780. 
09/18/79,  44  FR  54047. 
10/13/92,  57  FR  46780. 
04/26/99,  64  FR  20186. 
09/30/88,  53  FR  38290. 
02/02/96,61  FR3817.  . 
7/10/01,  66  FR  35906.  . 


10/13/92,  57  FR  46780. 

11/24/81,  46  FR  57486. 

11/24/81,  46  FR  57486. 

10/13/92.  57  FR  46780. 

11/24/81,  46  FR  57486. 

11/24/81,  46  FR  57486. 

10/13/92,  57  FR  46780. 
10/13/92,  57  FR  46780. 


Explanation 
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State  citation 


EPA  APPROVED  GEORGIA  REGULATIONS— Continued 


Title/subject 


391-3-1-.02(2)(rr)  : 

391-3-1-.02(2)(ss)  

391-3-1-.02(2)(tt) 

391-3-1-.02(2)(uu) 

391-3-1-.02(2)(w)  

391-3-1-.02(2)(ww) .... 
391-3-1-.02(2)(yy)  

391-3-1-.02(2)(zz)  

391-3-1-.02(2)(aaa)  ... 
391-3-1-.02(2)(bbb)  ... 
391-3-1-.02(2)(ccc)  ... 

391-3-1-.02(2)(ddd)  .. 

391-3-1-.02(2)(eee)  .. 

391-3-1-.02(2)(fff) 

391-3-1-.02(2)'(hhh)  .. 

391-3-1-.02(2)(JiJ)  ..... 

391-3-1-.02(2)(kkk)  .. 

391-3-1-.02(2)(lll)  

391-3-1-.02(2)(mmm) 

391-3-1-.02(2)(nnn)  .. 

391-3-1-.02(2)(ooo)  .. 

391-3-1-02(3)  

391 -3-1 -.02(4)  

391-3-1-.02(5)  

391-3-1-.02(6)  

391 -3-1 -.02(7)  

391-3-1.02(11)  

391-3-1-03 


State  effective 
date 


Gasoline  Dispensing  Facility— Stage 

I. 
Gasoline    Transport    Vehrcles    and 

Vapor  Collection  Systems. 
VOC  Emissions  from  Major  Sources 
Visibility  Protection  

Volatile  Organk:  Liquid  Handling  and 
Storage. 

Perchloroethylene  Dry  Cleaners  ....... 

Emissions  of  Nitrogen  Oxides  from 
Major  Sources. 

Gasoline  Dispensing  Facilities — 
Stage  II. 

Consumer  and  Commercial  Products 

Gasoline  Marketing 

VOC  Emissions  from  Bulk  Mixing 
Tanks. 

VOC  Emissions  from  Offset  Lithog- 
raphy. 

VOC  Emissions  frofn  Expanded  Pol- 
ystyrene Products  Manufacturing. 

Particulate  Matter  Emissions  from 
Yam  Spinning  Operations. 

Wood  Fumiture  Finishing  and  Clean- 
ing Operations. 

NOx  Emissions  from  Electric  Utility 
Steam  Generating  Units. 

VOC  Emissions  from  Aerospace 
Manufacturing  and  Rework  Facili- 
ties. 

NOx  Emissions  from  Fuel-burning 
Equipment. 

NOx  Emissions  from  Stationary  Gas 
Turbines  and  Stationary  Engines 
used  to  Generate  Electricity. 

NOx  Emisswns  from  Large  Sta- 
tionary Gas  Turbines. 

Heavy  Duty  Diese  Engine  Require- 
ments. 

Sampling 

A[nbient  Air  Standards  

Open  Burning  

Source  Monitoring  

Prevention  of  Significant  Deteriora- 
tion of  Air  Quality  (PSD). 

Compliance  Assurance  Monitoring  .... 

Permits 


391-3-1-04 
391-3-1-05 
391-3-1-.07 
391-3-1-08 
391 -3-1 -.09 
391 -3-1 -.10 
391-3-20  .... 

391-3-22  .... 


Air  Pollution  Episodes  

Regulatory  Exceptions 

Inspections  and  Investigations  

Confidentiality  of  Information 

Enforcement 

Continuance  of  Prior  Rules  

Enhanced    Inspection    and    Mainte- 
nance. 
Clean  Fueled  Fleets  


12/26/01  . 

12/26/01 

2/16/00  .. 
10/31/85 
2/16/00  .. 


11/15/94 
2/16/00  .. 


12/26/01 

10/27/93 
7/18/01  .. 
2/16/00  .. 


2/16/00  .. 
2/16/00  .. 
06/15/98 
2/16/00  .. 
2/16/00  .. 
2/16/00  .. 


2/16/00. 
2/16/00  . 

2/16/001 
2/16/00 


06/15/98 
01/09/91 
8/16/00  .. 
12/28/00 
06/15/98 

06/15/98 
12/26/01 


EPA  approval  date 


Explanation 


7/11/02.  67  FR  45909  ^. 

7/11/02,67  FR  45909  .. 

7/10/01,66  FR  35906  .. 
01/28/86,  51  FR  3466  .. 
7/10/01,  66  FR  35906  .. 

06/27/96,  61  FR  33372 
7/10/01.  66  FR  35906  .. 

7/11/02,  67  FR  45909  .. 

04/26/99,  64  FR  20186 
2/22/02,  67  FR  8200  ... 
7/10/01,66  FR  35906  . 


7/10/01,  66  FR  35906  . 
7/10/01,66  FR  35906  . 
12/02/99,  64  FR  67491 
7/10/01,  66  FR  35906  . 
7/10/01,  66  FR  35906  . 
7/10/01,  66  FR  35906  . 


7/10/01,66  FR  35906 
7/10/01,66  FR  35906 


11/20/75 
11/22/92 
11/20/75 
1 1/20/75 
11/22/92 
11/22/92 
12/26/01 

06/15/98 


Repeafed. 


7/10/01  66  FR  35906   

7/10/01,  66  FR  35906  ....r... 

*' 

12/02/99,  64  FR  67491    

X 

12/14/92,  57  FR  58989  

; 

7/10/01,  66  FR  35906 

7/11/02,  67  FR  45909- 

• 

12/02/99,  64  FR  67491    

12/02/99,  64  FR  67491   

7/11/02,  67  FR  45909  

Paragraph  (9)  Permit 

Fees;  Paragraph 

(10)  Title  V  Oper- 

\ 

ating  Permits  are 

not  federally  ap-       . 

proved. 

08/20/76  41  FR  35184  

02/02/96,  61  FR  3819  

08/20/76,  41  FR  35184  

% 

08/20/76,  41  FR  35184  

« 

02/02/96,  61  FR  3819  

- 

02/02/96,61  FR3819  

7/11/02,  67  FR  45909 

12/02/99.  64  FR  67491 

(d)  EPA-approved  State  Source 
specific  requirements. 


/ 
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EPA-Approved  Georgia  Source-Specific  Requirements 


Name  of  source 


Georgia  Power  Plant  Bowen 

Georgia     Power     Plant     Harllee 
Branch. 

ITT  Rayonier.  Inc 

Georgia  Power  Plant  Bowen 

Union  Camp  

Blue  Bird  Body  Company 

Plant  McDonough 


Permit  No. 


EPD-AQC-180  

4911-117-6716-0 


Plant  Yates 

Plant  Yates 

Plant  Yates 

Plant  Yates 

Plant  Atkinson  

Plant  Atkinson  

Plant  Atkinson  

Plant  Atkinson  

Plant  Atkinson  ^. 

Plant  McOonough , 

Atlanta  Gas  Light  Company  .... 

Atlanta  Gas  Light  Company 

Austell  Box  Board  Corporation 

Emory  University 

General  Motors  Corporation  .... 


Georgia  Proteins  Company 


Oweris-Brockway  Glass  Container, 
Inc. 

Owens-Coming     Fiberglass     Cor- 
poration. 


2631-1 51-7686-C  

EP[>-AQC-163  

2631-025-7379-0  

3713-111-8601    

4911-033-5037-0  condi- 
tions 10  through  22. 
491 1-036-4838-0  condi- 
tions 1 9  through  32. 
491 1-038-4839-0  condi- 
tions 16  through  29 
4911-038-4840-0  condi- 
tions 16  through  29. 
49 11 -038-4841-0  condi- 
tions 16  through  29. 
4911-033-1321-0  condi- 
tions 8  through  13. 
4911-033-1322-0  condi- 
tions 8  through  1 3. 
491 1  -033-6949  conditions 

5  through  10. 
491 1  -033-1 320-0  condi- 
tions 8  through  1 3. 
4911-033-1319-0  condi- 
tions 8  through  13. 
4911-033-6951  conditions 

5  through  10. 
4922-028-10902  condi- 
tions 20  and  21 . 
4922-031-10912  condi- 
tions 27  and  28. 
2631-033-1 1436  condi- 
tions 1  through  5. 
8922-044-10094  condi- 
tions 19  through  26. 
371 1-044-1 1453  condi- 
tior>s  1  through  6  and 
Attachment  A. 
2077-058-1 1226  condi- 
tions 16  through  23  and 
Attachment  A. 
3221-060-10576  pondi- 
tions  26  through  28  and 
Attachment  A. 
3296-060-10079  condi- 
tions 25  through  29. 


State  effective  date 


11/17/80 
04/23/80 

11/04/80 
05/16/79 
12/18/81 
01/27/84 
12/27/95 


EPA  approval  date 


12/27/95  

12/27/95  

12/27/95  

12/27/95  

11/15/94  .' 

11/15/94  

11/15/94  

11/15/94 

11/15/94 

11/15/94  

11/15/94  

11/15/94  

11/15/94  

11/15/94 

11/15/94  '. 


08/17/81,  46  FR  41498. 
05/05/81,  46  FR  25092. 


08/14/81,  46  FR  41050. 
01/03/80,  45  FR  781.  ... 
04/13/82.  47  FR  15794. 
01/07/85,  50  FR  765.  ... 
03/18/99,  64  FR  13348. 


11/15/94 


11/15/94 


11/15/94 


03/18/99,  64  FR  13348. 

03/18/99,  64  FR  13348. 

03/18/99,  64  FR  13348. 

03/18/99,  64  FR  13348. 

03/18/99,  64  FR  13348. 

03/18/99,  64  FR  13348. 

03/18/99,  64  FR  13348. 

03/18/99,  64  FR  13348. 
03/18/99,  64  FR  13348. 
03/18/99,  64  FR  13348. 
03/18/99,  64  FR  13348. 
03/18/99.  64  FR  13348. 
03/18/99,  64  FR  13348.  . 
03/18/99,  64  FR  13348.  . 
03/18/99.  64  FR  13348.  . 

03/18/99,  64  FR  13348.  . 

03/18/99,  64  FR  13348.  . 

03/18/99,  64  FR  13348.  . 


Explanation 


***** 

(FR  Doc.  03-13713  Filed  6-2-03;  8:45  am] 

BH.LING  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  264-0398;  FRL-7505-5] 

Revisions  to  the  Califomia  State 
Implementation  Plan,  Ventura  County 
Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


SUMMARY:  EPA  is  finalizing  approval  of 
a  revision  to  the  Ventura  County  Air 
Pollution  Control  District  (VCAPCD) 
portion  of  the  California  State 
Implementation  Plan  (SIP).  This  action 
was  proposed  in  the  Federal  Register  on 
February  26,  2003  and  concerns  oxides 
of  nitrogen  (NOx)  emissions  from 
stationary  gas  turbines.  Under  authority 
of  the  Clean  Air  Act  as  amended  in  1990 
(CAA  or  the  Act),  this  action  will 
approve  VCAPCD  Rule  74.23. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
July  3,  2003. 

ADDRESSES:  You  can  inspect  copies  of 
the  administrative  record  for  this  action 
at  EPA's  Region  IX  office  during  normal 
business  hours.  You  can  inspect  copies 


of  the  submitted  SIP  revisions  at  the 
following  locations: 

Environmental  Protection  Agency,  Region 
IX.  75  Hawthorne  Street,  San  Francisco, 
CA  94105-3901. 
Air  and  Radiation  Docket  and  Information 
Center,  U.S.  Environmental  Protection 
Agency.  Room  B-102. 1301  Constitution 
Avenue,  NW.,  (Mail  Code  6102T). 
Washington.  DC  20460. 
Califomia  Air  Resources  Board.  Stationary 
Source  Division.  Rule  Evaluation 
Section.  1001  "I"  SUwt.  Sacramento.  CA 
95814. 
Ventura  County  Air  Pollution  Control 
District.  669  County  Square  Dr..  2nd  PL, 
Ventura.  CA  93003-5417 
A  copy  of  the  rule  may  also  be  available 
via  the  Internet  at  http://www.arb.ca.gov/ 
drdb/drdbltxt.htm.  Please  be  advised  that 
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this  is  not  an  EPA  Web  site  and  may  not  SUPPLEMENTARY  INFORMATION:  I.  Proposed  Action 

contain  the  same  version  of  the  rule  that  was  Throughout  this  document,  "we,"  "us"  -^    x,  .  ^^   ^nno  rco  cd  oocm 

submitted  to  EPA.  and  "our"  refer  to  EPA.  .         On  February  26.  2003  (68  FR  8869). 

FOR  FURTHER  INFORMATION  CONTACT:  :  EPA  proposed  to  approve  the  foUowmg 

Cynthia  G.  Allen,  EPA  Region  IX,  (415)  rule  into  the  California  SIP. 
947-4120.                                                                        •        • 


Local  agency 


VCAPCD 


Rule  No. 


74.23 


Rule  title 


Stationary  Gas  Turbines 


4- 


Adopted       -  Submitted 


01/08/02 


03/15/02 


We  proposed  to  approve  this  rule 
because  we  determined  that  it  complied 
with  the  relevant  CAA  requirements. 
Our  proposed  action  contains  more 
information  on  the  rule  and  our 
evaluation. 

n.  Public  Comments  and  EPA  . 
Responses 

EPA's  proposed  action  provided  a  30- 
day  public  comment  period.  During  this 
period,  we  received  one  comment  from 
the  following  party: 

1.  Manuel  Ceja,  Site  Environmental 
Leader,  The  Procter  &  Gamble  Paper 
Products  Company.  8000  North 
Rice  Avenue,  Oxnard.  Califomia 
93030.  letter  dated  March  27,  2003. 
The  commenter  fully  supports  the 
approval  of  VCAPCD  Rule  74.23  which 
allows  NOx  emissioh  limit  changes  for 
LM-2500  and  LM-5000  turbines.  The 
commenter  is  affected  by  this  change 
and  encourages  the  EPA  to  proceed  with 
this  approval  as  expeditiously  as 
possible. 

ni.  EPA  Action 

No  comments  were  submitted  that 
change  our  assessment  that  the 
submitted  rule  complies  with  the 
relevant  CAA  requirements.  Therefore, 
as  authorized  in  section  110(k)(3)  of  the 
Act,  EPA  is  fully  approving  this  rule 
into  the  California  SIP. 

IV.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Paperwork  Reduction  Act 

This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.) 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  einalysis  of  any 
rule  subject  to  notice  and  comment 


rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements.  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act.  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

D.  Unfunded  Mandates  Reform  Act 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995 ^  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  deftermined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 


to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 

private  sector.  This  Federal  action     

approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

E.  Executive  Order  13132,  Federalism 

Federalism  (64  FR  43255.  August  lt>, 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable, 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132.  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
dfrect  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds' 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officieds  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  approves  a  state  rule 
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implementing  a  federal  standeird,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule.  ' 

F.  Executive  Order  13175,  Coordination 
With  Indian  Tribal  Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249.  November  9.  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal  . 
implications."  This  final  rule  does  not 
have  tribal  implications,  as  specified  in 
Executive  Order  13175.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes. 
Thus.  Executive  Order  13175  does  not 
apply  to  this  rule.     '  . 

G.  Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23.  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

H.  Executive  Order  13211,  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355.  May  22.  2001)  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 


/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA. 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Congressional  Reviev^  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  July  3.  2003. 

K.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  4.  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone.  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 


Dated:  April  28,  2003. 
Alexis  Strauss, 

Acting  Regional  Administrator.  Region  IX. 
m  Part  52.  Chapter  I.  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows:  : 

PART  52— {AMENDED] 

■  1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F— California 

■  2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(297)  (i)(A)(4)  to 
read  as  follows: 

§  52.220    identification  of  plan. 

***** 

(c)  *  *  * 
(297)  *   *    * 
(i)*   *   * 

(A) *   *   * 

(4)  Rule  74.23.  adopted  on  January  8, 
2002. 

*         *        *        *        * 

|FR  Doc.  03-13714  Filed  6-2-03;  8:45  am] 

BILLING  CODE  6560-5(>-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2  and  97 

[ET  Docicet  No.  02-98;  FCC  03-105] 

Amateur  Radio  Service 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

T— ■ ^ 

SUMMARY:  This  document  provides 
access  to  channels  in  or  near  the  5250- 
5400  kHz  band  on  a  secondary  basis  for 
the  amateur  service,  and  upgrade  the 
existing  secondary  amateur  service 
allocation  to  primary  status  in  the  2400- 
2402  MHz  band.  The  rule  changes  will 
enhance  the  ability  of  amateur  operators 
to  commimicate  at  5000  kHz  when 
propagation  conditions  do  not  permit 
communication  at  3500  or  7000  kHz. 
and  provide  additional  protection  for 
the  amateur  operators  now  using  the 
2400-2402  MHz  band.  We  are  declining 
to  make  an  allocation  to  the  amateur 
service  in  the  135.7-137.8  kHz  or  the 
160-190  kHz  bands,  due  to  potential 
interference  to  other  operations.  We  are 
also  declining  to  add  a  primary 
allocation  to  the  amateiu  satellite 
service  in  the  2400-2402  MHz  band, 
due  to  possible  spectrum  us^  conflicts. 
DATES:  Effective  July  3.  2003. 
TOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Derenge.  Office  of  Engineering 
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and  Technology  (202)  418-2451,  e-mail: 
tderenge@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summarv  of  the  Commission's  Report 
and  Order.  ET  Docket  No.  02-98,  FCC 
03-105.  adopted  April  29,  2003,  and 
released  May  14.  2003.  The  full  text  of 
this  document  is  available  on  the 
Commission's  Internet  site  at  http:// 
www.fcc.gov.  It  is  also  available  for 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  CY-A257).  445  12th 
Street,  SW.,  Washington,  DC  20554.  The 
full  text  of  this  docxunent  also  may  be 
purchased  from  the  Commission's 
duplication  contractor,  Qualex 
International.  Portals  11,  445  12th  St.. 
SW.,  Room  CY-B402,  Washington,  DC 
20554;  telephone  (202)  863-2893;  fax 
(202)  863-2898;  e-mail 
qualexint@aol.com. 

Summary  of  the  Report  and  Order 

1.  The  amateur  radio  service, 
governed  by  part  97  of  the 
Commission's  rules,  provides  spectnun 
for  amateiu  radio  service  licensees  to 
participate  in  a  voluntary 
noncommercial  communications  service 
which  provides  emergency 
communications  and  allows 
experimentation  with  various  radio 
techniques  and  technologies  to  further 
the  understanding  of  radio  use  and  the 
development  of  new  technologies.  In  the 
Report  and  Order  ("R&O"),  we  are 
providing  access  to  5  channels  in  or 
near  the  5250-5400  kHz  band  on  a 
secondary  basis  for  the  amateiu:  service, 
and  upgrading  the  existing  secondary 
amateur  service  allocation  to  primary 
status  in  Oie  2400-2402  MHz  band. 

2.  On  May  2,  200a.  the  Commission 
adopted  a  Notice  of  Proposed 
Rulemaking  ("NPRM")  in  response  to 
three  Petitions  for  Rulemaking 
submitted  by  the  National  Association 
for  Amateur  Radio  ("ARRL").  The  first 
of  these  petitions  requested  that  a 
secondary  allocation  to  the  amateiu 
service  be  made  in  the  135.7-137.8  kHz 
and  160 — 190  kHz  bands  to  permit 
experimentation  in  the  Low  Frequency 
("LF")  range.  The  second  petition 
requested  a  secondary  amateur 
allocation  in  the  5250-5400  kHz  band  to 
enhance  amateur  emergency 
communications  and  experimentation 
when  propagation  conditions  are  not 
favorable  in  the  3500  kHz  and  7000  kHz 
bands.  The  third  petition  requested  an 
upgrade  to  primary  status  for  the 
existing  secondary  amateur  allocation 
and  a  new  primary  allocation  for  the 
amateur-satellite  service  in  the  2400- 
2402  MHz  band  to  protect  existing 
amateur  operations  from  futiue 


commercial  systems  which  may  utilize 
the  band. 

135.7-137.8  kHz  and  160—190  kHz 
Bands  (RM-9404) 

3.  While  we  agree  that  amateur 
experimentation  in  the  135.7-137.8  kHz 
and  160-190  kHz  portions  of  the  LF 
spectrum  could  serve  to  increase  the 
pool  of  individuals  having  knowledge  of 
LF  transmissions,  we  conclude  that 
such  operations  would  poSB  the 
potential  for  harmful  interference  to 
systems  protecting  and  controlling  the 
national  power  grid.  Therefore,  we  find 
that  a  new  amateur  allocation  in  the  LF 
range  of  the  radio  spectrum  is  not 
justified  when  balanced  against  the 
greater  public  interest  of  an 
interference-free  power  grid.  Further, 
we  find  that  the  opportvmity  to 
experiment  with  LF  operations  provided 
to  amateiu  radio  operators  under  our 
part  15  rules  and  through  our 
experimental  licensing  process,  while 
less  attractive  to  amateur  operators  than 
their  own  proposal,  provides  the 
appropriate  means  for  such  use  in  light 
of  the  compelling  uses  in  the  band. 

4.  We  disagree  with  ARRL's  and  the 
amateiu  operators'  assertions 
concerning  the  consideration  we  should 
accord  incumbent  part  15  use  in  these 
bands  in  deciding  whether  to  provide  an 
allocation  for  amateur  services.  Our 
decision  must  be  based  upon  the  facts 

at  hand  and  our  evaluation  of  any 
potential  changes  to  the  spectral 
environment  due  to  oiu  decisipn.  In 
evaluating  whether  new  operations 
should  be  added  to  a  band,  licensed  or 
not.  we  must  consider  the  potential  for 
interference  conflicts  between  the 
operations.  While  unlicensed  Power 
Line  Carrier  ("PLC")  operations  have  no 
protection  status,  they  provide  a  vital 
public  service.  Therefore,  we  disagree 
with  amateur  comments  that  we  should 
not  consider  the  impact  on  unlicensed 
operations  when  making  spectrum 
allocation  decisions. 

5.  We  note  the  significant  potential  for 
interference  between  the  proposed 
amateur  operations  and  the  incumbent 

,  PLCs.  ARRL  concedes  that  amateur 
operations  and  power  lines  with 
attached  PLCs  would  have  to  be 
separated  in  order  to  prevent 
interference.  We  find  that  separation 
distances  on  the  order  of  950  meters 
would  be  necessary  to  protect  the  PLCs 
from  interference.  We  also  find  that  this 
distance,  coupled  with  the  larger-than- 
expected  ntunber  of  PLCs  potentially 
impacted  by  this  proposed  allocation, 
increases  the  likelihood  that  a  PLC- 
equipped  powerline  will  be  close 
enough  to  an  amateiu  station  to  receive 
interference.  We  will  not  jeopardize  the 


reliability  of  electrical  service  to  the 
public. 

6.  We  believe  that  the  utility 
companies  have  raised  a  valid  concern 
that  an  allocation  to  the  amateur  service 
could  result  in  the  need  for  PLCs  to 
modify  or  cease  their  operations  to 
avoid  causing  interference  to  amateurs. 
Amateur  operators  have  expressed 
concern  that  there  may  be  interference 
to  their  operations  from  the  power  lines^ 
and  from  PLC  devices.  While  it  appears 
that  other  techniques  could  be  used  to 
control  the  power  grid,  we  find  that  the 
utility  companies  have  come  to  rely  on  -^ 
PLC  systems  for  monitoring  and  control 
of  the  power  grid,  and  that  the 
alternatives  suggested  may  not  be  as 
effective,  and  would  be  costly.  We  are 
persuaded  that  the  costs  of  replacing 
PLC  systems  would  be  significant, 
would  be  disruptive  to  the  public,  and 
are  not  justified  merely  to  open  this 
band  to  amateur  use  on  a  secondary 
basis. 

7.  We  decline  to  make  an  allocation 
to  the  amateur  service  in  the  LF 
spectrum  at  this  time.  We  do  believp 
there  is  potential  for  some  limited 
operation  in  these  bands  under 
individual  experimental  licenses. 
Operations  at  LF  under  our 
experimental  license  program  will  allow 
aipateiu  use  to  be  coordinated  with 
utility,  companies  on  a  case-by-case 
basis,  and  allow  empirical  data  to  be 
developed  on  the  sharing  possibilities  in 
this  band  for  future  consideration.  In 
addition,  amateurs  biay  still  make  use  of 
the  16(>-190  kHz  band  under  our  part  15 
rules,  which  are  much  more  restrictive, 
and  therefore  more  protective  of  PLCs, 
than  the  limits  proposed  in  the  NPRM. 

5250-5400  kHz  Band  (RM-10209) 

8.  We  believe  that  frequencies  in  the 
5250-5400  kHz  range  may  be  useful  for 
completing  disaster  communications 
links  at  times  wHen  the  3  and  7  MHz 
bands  are  not  available  due  to 
ionospheric  conditions,  and  appreciate 
the  desire  of  the  amateur  radio 
community  to  assist  with  disaster 
communications.  At  the  same  time, 
since  the  majority  of  the  affected  users 
are  Federal  government  licensees  with 
homeland  security  responsibilities,  we 
give  considerable  weight  to  the  concerns 
NTIA  has  expressed  about  the  potential 
for  interference  to  these  users.  Thus,  we 
conclude  that  it  is  not  reasonable  to 
grant  AMlL's  original  request  for  the 
whole  of  the  5250-5400  kHz  band. 
NTIA  has  reviewed  its  assignments  and 
has  found  that  five  chaimels  are  lightly 
used  and  could  be  used  on  a  secondary 
basis  by  amateiu  stations.  While  we 
recognize  that  these  five  channels  will 
not  give  the  amateur  service  the  150 
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kilohertz  of  spectrum  in  the  5000  kHz 
range  it  originally  asked  for  or  the 
flexibility  to  use  multiple  transmission 
modes,  this  appears  to  be  the  best 
compromise  available  to  give  the 
amateur  service  access  to  new  spectrum 
while  assuring  the  Federal  government 
agencies  that  their  Aise  is  protected.  We 
also  concur  with  NTIA's  basic  proposals 
that  amateur  service  operations  on  these 
channels  be  limited  to  SSB-SC 
modulation,  upper  sideband  voice 
transmissions  only,  with  power  not  to 
exceed  the  equivalent  of  50  W  PEP 
transmitter  output  power  into  an 
antenna  with  a  gain  of  0  dBd,  or  50  W 
effective  radiated  power  ("e.r.p").  These 
operating  rules  will  decrease  the 
interference  potential  between  amateur 
stations  and  Federal  government  users. 
We  have  amended  §§  2.106.  and  97.303 
of  our  rules  to  provide  a  secondary 
allocation  to  the  amateur  service  on  the 
channels  5332  kHz.  5348  kHz,  5368 
kHz.  5373  kHz  and  5405  kHz  as 
specified  by  NTIA,  and  to  require  that 
amateur  operations  be  limited  to  an 
(e.r.p.)  of  50  W  and  emission  type 
2K8I3E,  upper  sideband  voice 
transmissions  only  centered  on  each 
frequency.  For  the  purpose  of 
computing  e.r.p.,  the  transmitter  peak 
envelope  power  will  be  multiplied  with 
the  antenna  gain  relative  to  a  dipole  or 
the  equivalent  calculation  in  decibels.  A 
half  wave  dipole  antenna  will  be 
presumed  to  have  a  gain  of  0  dBd. 
Licensees  using  other  antennas  must 
maintain  in  their  station  records  either 
manufacturer  data  on  the  antenna  gain 
or  calculations  of  the  antenna  gain!  In 
addition,  because  we  have  permitted 
amateur  stations  to  transmit  on  five 
discrete  frequencies  and  are  limiting  the 
transmission  mode  to  single  sideband 
only,  dividing  the  band  into  smaller 
sub-bands  to  be  used  for  other  emission 
types  is  not  practical  or  necessary. 
Lastly,  we  have  permitted  these 
frequencies  to  be  used  by  amateur 
service  licensees  with  a  General  Class, 
Advanced  Class,  or  Amateur  Extra  Class 
operator  license.  We  believe  that  the 
limited  number  of  frequencies  and  the 
emission  restriction  will  protect  against 
interference  to  primary  service 
operations. 

9.  Because  the  broadband  PLCs  would 
be  new  services  operating  in  new 
frequency  bands  and  are  not  yat 
deployed,  we  do  not  have  the  same 
concerns  as  with  the  incumbent  PLC 
systems  in  the  160-190  kHz  band. 
Because  these  new  PLC  systems  are  still 
in  development,  we  expect  that  they  can 
be  designed  to  be  compatible  with  the 
other  operations  in  this  band,  and  we 
deny  the  United  Power  Line  Council 


("UPLC")  and  Power  Line  Carrier 
Association  ("PLCA")  request  to  delay 
action  in  this  proceeding.  The  power 
levels  we  are  adopting  are  l/30th  of  the 
power  levels  supported  by  the  UPLC 
and  the  e.r.p.  restriction  provides  a  limit 
to  the  antenna  height.  We  believe  that 
the  permitted  e.r.p  limitation  will 
significantly  reduce  the  possibility  of 
interference  to  and  from  broadband 
PLCs.  Because  the  allowable  power 
level  will  be  very  low,  we  do  not  believe 
that  we  need  additional  out-of-band 
emission  limits  for  amateur  operations 
in  this  band. 

10.  We  deny  Homeplug's  request  for 
a  10-year  safe  harbor.  Unlicensed 
devices  operated  in  accordance  with  the 
part  15  rules  should  not  cause 
interference  to  licensed,  allocated 
services.  It  is  not  apparent  that  there 
will  be  significant  interference  from 
Homeplug  devices,  whose  signals 
attenuate  quickly,  to  ARRL  operations 
on  these  frequencies,  which  are 
expected  to  be  sporadic.  There  is  ample 
alternative  spectrum  on  which 
Homeplug  devices  can  operate.  As  a 
practical  matter,  we  would  expect 
amateur  services  to  take  into  account 
the  extant  Homeplug  devices,  although 
they  are  not  required  to  do  so. 

2400-2402  MHz  Band  (RM-9949) 

11.  We  have  upgraded  the  existing 
amateur  service  (except  amateur- 
satellite  service)  allocation  at  2400-2402 
MHz  from  secondary  to  primary  status. 
This  modification  will  provide 
additional  protection  to  the  amateur 
service  in  this  band  from  future  licensed 
operations.  The  allocation  changes  we 
are  making  will  not  alter  the 
interference  protection  rights  among  the 
current  users  of  the  band.  Even  under 
the  current  secondary  allocation, 
amateur  services  are  entitled  to 
interference  protection  from  part  1 5 
devices,  and  ISM  devices  are  entitled  to 
protection  from  both  amateur  operations 
and  part  15  devices.  These  relationships 
will  remain  the  same  under  the  amateur 
service  primary  allocation.  We  observe 
that  the  amateur  operators  have 
successfully  shared  this  band  with  part 
15  and  part  18  operations  and  we  have 
no  reason  to  believe  that  this  sharing 
will  not  continue  to  be  successful.  Part 
15  devices  are  limited  in  power  and  this 
interference  potential  from  them  is 
limited  to  an  area  very  close  to  their 
transmit  location.  We  therefore  modify 
rule  §§  2.106,  97.303(j)(2){iii)  and  97.303 
{j)(2)(iv)  to  provide  a  primary  allocation 
for  the  amateur  service  (except  amateur- 
satellite  service),  consistent  with  our 
decision. 

12.  Our  analysis  regarding  an 
amateur-satellite  service  allocation  at 


2400-2402  MHz  differs  from  the  case  of 
terrestrial  use  in  this  band.  The 
amateur-sateUite  service  currently 
operates  on  a  non-interference  basis 
("NIB")  to  other  services  under 
international  footnote  5.282,  not  on  a 
secondary  basis  as  some  parties  suggest. 
This  means  that  these  operations  are  on 
an  equal  footing  with  part  15  devices. 
As  both  the  amateur  and  unlicensed 
proponents  recognize,  the  sensitivity  of 
amateur  satellite  receivers  makes  them 
more  vulnerable  to  aggregate 
interference  from  other  users  in  this 
band.  The  2400-2402  MHz  band  is 
heavily  used  by  both  part  15  and  part 
18  devices,  emd,  unlike  terrestrial 
amateur  operations,  amateur  satellite  " 
receivers  are  at  greater  risk  from 
aggregate  interference.  We  thus 
conclude  that  an  allocation  for  the 
amateur-satellite  service  would  be 
impractical  and  difficuU  to  implement, 
given  the  protection  status  afforded  ISM 
devices  and  the  large  number  of  part  15 
devices  that  operate  in  the  band. 
Further,  maintaining  NIB  status  for  the 
amateur-satellite  service  in  this  2 
megahertz  band  is  consistent  with  the 
NIB  status  that  an  amateur  satellite 
system  would  operate  under  in  the 
2400-2450  MHz  band,  so  amateur 
satellite  use  of  this  2  megahertz  band  is 
not  prejudiced  by  our  decision.  Because 
wfe  are  maintaining  NIB  status  for  the 
amateur-satellite  service,  we  will  not 
place  any  restrictions  on  these 
operations  (e.g.,  down-link  Qnly 
operation  as  some  parties  suggest). 

13.  Although  ARRL  is  correct  that 
unlicensed  users  do  not  have  protection 
rights  vis-a-vis  licensed  users  in  a  band, 
it  is  incorrect  when  it  asserts  that  we 
need  not  consider  unlicensed  use  of  this 
band  when  deciding  whether  to  modify 
the  allocation.  The  issue  here  is  whether 
different  uses  are  compatible  and 
promote  efficient  use  of  spectrum.  This 
analysis  requires  that  we  consider  both 
licensed  and  unlicensed  use.  We 
conclude  that,  in  the  2400-2402  MHz 
band,  the  status  quo  provides  the  best 
mix  of  uses  to  promote  spectrum 
efficiency.  The  extensive  use  of  the 
band  to  date  by  parts  15  and  18  and 
amateur  users  under  the  existing  rules 
supports  this  conclusion.  ARRL's 
suggestion  to  license  those  devices  that 
have  the  potential  to  cause  interference 
to  licensed  services  does  not  alter  our 
analysis.  Even  among  licensed  services, 
we  consider  whether  uses  are 
compatible  and  promote  efficient  use  of 
spectrum.  ARRL's  approach  would 
merely  have  us  identify  the  priority 
between  the  amateiur  service  and 
another  licensed  service. 

14.  We  also  conclude  that,  because  We 
are  maintaining  the  relative  allocation 
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status  in  this  band,  it  is  not  necessary 
to  implement  a  "safe  harbor"  for  part  15 
devices.  Unlicensed  devices  operated  in 
accordance  with  the  part  15  rules 
should  not  cause  interference  to  the 
amateur  service,  and  amateiu  services 
can  take  into  account  these  well  known 
technical  characteristics  used  by 
unlicensed  devices  as  they  operate  in 
the  band.  The  amateur  service  and 
unlicensed  devices  have  successfully 
shared  this  band  in  the  past,  and  we 
have  no  reason  to  conclude  that  these 
sharing  arrangements  will  not  continue 
to  be  successful. 

Final  Regulatory  Flexibility 
Certification 

15.  The  Regulatory  Flexibility  Act  of 
1980.  as  amended  (RFA),^  requires  that 
an  initial  regulatory  flexibility  analysis 
be  prepared  for  notic«  and  conunent 
rule  making  proceedings,  imless  the 
agency  certifies  that  "the  rule  will  not, 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."^  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."^  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act."*  A 
"small  business  concern"  is  one  which: 
(1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA).^ 

16.  In  the  R&O.  we  make  five 
channels  in  or  near  the  5250-5400  kHz 
frequency  band  available  on  a  secondary 
basis  and  upgrade  the  allocation  of  the 


'  The  RFA,  see  5  U.S.C.  6OI-61I  has  been 
amended  by  the  Small  Business  Regulaton- 
Enforcement  Fairness  Act  of  1996  (SBREFA).  Public 
Law  104-121,  title  II.  110  Stat.  857  (1996). 

2  5  U.S.C.  605(b). 

»5  U.S.C.  601(6). 

*  5  U.S.C.  601(3)  (incorporating  by  reference  the 
definition  of  "small  business  concern"  in  the  Small 
Business  Act.  15  U.S.C.  632).  Pursuant  to  5  U.S.C. 
601(3),  the  statutory  definition  of  a  small  business 
applies  "unless  an  agency,  after  consultation  with 
the  Office  of  Advocacy  of  the  Small  Business 
Administration  and  after  opportunity  for  public 
comment,  establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the  activities  of 
the  agency  and  publishes  such  definition(s)  in  the 
Federal  Register." 

5  15  U.S.C.  632. 


2400-2402  MHz  frequency  band  to  the 
amateur  service.  The  amateur  radia 
service  is  a  voluntary  non-commercial 
commimications  service  comprised  of 
individuals  or  groups  of  individuals 
holding  amateur  radio  licenses  issued 
by  the  Commission.  ^  These  individuals 
are  prohibited  from  using  spectrum 
allocated  to  the  amateur  service  for 
communications  for  hire  or  for  material 
compensation,  or  for  communications  in 
which  the  amateur  radio  operator  has  a 
pecuniary  interest.^  Therefore,  amateur 
radio  operators  do  not  fit  any  part  of  the 
definition  of  "small  entities"  described 
above,  and  thus  are  not  classified  as 
such. 

17.  In  addition,  even  if  the  amateiu- 
radio  licensees  were  hypothetically 
considered  as  "small  entities,"  the  rule 
changes  promulgated  in  this  R&O 
simply  make  spectrum  available  for  the 
amateur  radio  operations  and  impose  no 
additional  fees,  costs,  or  compliance 
burdens  on  an  operator.  Since  the 
amateur  radio  service  is  a  voluntary 
service,  it  would  be  up  to  each 
individual  amateur  to  purchase  or 
modify  equipment  to  use  the  new 
bands.  There  is  no  cost  associated  with 
the  upgrade  of  the  allocation.  On  the 
contrary,  the  amateur  radio  service 
receives  the  positive  benefits  of  access 
to  additional  spectrum. 

18.  Lastly,  the  use  of  these  five  new 
frequencies  in  or  near  the  5250-5400 
kHz  band  on  a  secondary  basis  by  the 
amateiu-  service  does  not  impact  any 
small  entities  because  it  is  primarily 
used  by  the  Federal  Government.  The 
allocation  upgrade  in  the  2400-2402 
MHz  band  also  does  not  impact  any 
small  entities  because  there  are 
currently  only  part  15  and  part  18 
operations  in  that  frequency  band.  The 
part  18  operations  maintain  their  right 
to  operate  imder  international  footnote 
5.150.8  The  current  amateur  service 
allocation  status  is  higher  than  the 
status  of  part  15  operations,  so  that  there 
will  be  no  additional  impact  due  to  this 

action. 

19.  Therefore,  we  certify  that  the  rules 
in  this  R&O  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
Commission  will  send  a  copy  of  the 


Report  and  Order,  including  a  copy  of 
this  Final  Regulatory  Flexibility 
Certification,  in  a  report  to  Congress 
pursuant  to  the  Congressional  Review 
Act.9  In  addition,  the  Report  and  Order 
and  this  Final  Certification  will  be  sent 
to  the  Chief  Counsel  for  Advocacy  of  the 
SBA.10 

Ordering  CUuses 

20.  Pursuant  to  sections  1,  4,  301, 
302(a),  and  303(c)  and  (f),  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  sections  151, 154, 
301,  302(a),  and  303(c)  and  (f),  parts  2 
and  97  of  die  Commission's  rules  have 
been  amended  and  will  be  effective  July 
3,  2003. 

21.  The  Commission's  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
the  Report  and  Order,  including  the 
Final  Regulatory'  Flexibility' 
Certification,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

List  of  Subjects  in  47  CFR  Parts  2  and 
97 

Communications  equipment.  Radio. 
Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Secretar\'.  ' 

Rule  Changes 

■  For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  parts  2  and 
97  as  follows: 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

■  1 .  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  47  U.S.C,  154.  302a.  303,  and 
336.  unless  otherwise  noted. 

■  2 .  Section  2 . 1 06.  the  Table  of 
Frequency  Allocations,  is  amended  by 
revising  pages  11  and  51  and  in  the  list 
of  United  States  footnotes,  add  footnote' 
US  381  to  read  as  follows: 

§  2.1 06    Table  of  Frequency  Allocations. 

***** 

BILUNG  CODE  6712-01-P 


6  See  47  CFR  97.1  and  g7.3(a). 

'See  47  CFR  97.113(a)(2). 

8  See  47  CFR  2.106.  footnote  5.150. 


«See  5  U.S.C.  801(a)(1)(A). 
'oSee  5  U.S.q,  605(b). 


1       ' 
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BILLING  CODE  4712-01-C 


United  States  (US)  Footnotes 

*  *  *  4    *  * 

US381  The  frequencies  5332  kHz, 
5348  kHz.  5368  kHz.  5373  kHz.  and 
5405  kHz  are  allocated  to  the  amateur 
service  on  a  secondary  basis.  Amateur 
use  of  these  frequencies  shall  be  limited 
to:  (1)  A  maximum  effective  radiated 
power  (e.r.p.)  of  50  W;  and.  (2)  single 
sideband  suppressed  carrier  modulation 
(emission  designator  2K8J3E),  upper 
sideband  voice  transmissions  only. 

PART  97— AMATEUR  RADIO  SERVICE 

■  3.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  48  Stat.  1066.  1082,  as 
amended:  47  U.S.C.  154.  303.  Interpret  or 
apply  48  Stat.  1064-1068.  1081-1105,  as 
amended;  47  U.S.C.  151-155.  301-609. 
unless  otherwise  noted. 

■  4.  Section  97.303  is  amended  by 
revising  paragraphs  (j)(2)(iii).  (j)(2)(iv), 
and  adding  paragraph  (s)  to  read  as 
follows: 

§  97.303    Frequency  sharing  requirements. 

***** 

(j)  *   *   • 

(2)*   *   • 

(iii)  The  2390-2417  MHz  segment  is 
allocated  to  the  amateur  service  on  a 
primary  basis,  and  amateur  stations 
operating  within  the  2400-2417  MHz 
segment  must  accept  harmful 
interference  that  may  be  caused  by  the 
proper  operation  of  industrial, 
scientific,  and  medical  devices 
operating  within  the  band. 

(iv)  The  2417-2450  MHz  segment  is 
allocated  to  the  amateur  service  on  a  co- 
secondary  basis  with  the  Federal 
Government  radiolocation  service. 
Amateiir  stations  operating  within  the 
2417-2450  MHz  segment  must  accept 
harmful  interference  that  may  be  caused 
by  the  proper  operation  of  industrial, 
scientific,  and  medical  devices 
operating  within  the  band. 
***** 

(s)  An  amateur  station  having  an 
operator  holding  a  General,  Advanced 
or  Amateur  Extra  Class  license  may  only 
transmit  single  sideband,  suppressed 
carrier,  (emission  type  2K8J3E)  upper 
sideband  on  the  channels  5332  kHz, 
5348  kHz,  5368  kHz.  5373  kHz.  and 
5405  kHz.  Amateur  operators  shall 
ensure  that  their  transmission  occupies 
only  the  2.8  kHz  centered  around  each 
of  these  frequencies.  Transmissions 
shall  not  exceed  an  effective  radiated 
power  (e.r.p)  of  50  W  PEP.  For  the 
purpose  of  computing  e.r.p.  the 
transmitter  PEP  will  be  multiplied  with 


the  antenna  gain  relative  to  a  dipole  or 
the  equivalent  calculation  in  decibels.  A 
half  wave  dipole  anterma  will  be 
presumed  to  have  a  gain  of  0  dBd. 
Licensees  using  other  antennas  must 
maintain  in  their  station  records  either 
manufacturer  data  on  the  antenna  gain 
or  calculations  of  the  ^tenna  gain.  No 
amateur  station  shall  cause  harmful 
interference  to  stations  authorized  in  the 
mobile  and  fixed  services;  nor  is  any 
amateur  station  protected  from 
interference  due  to  the  operation  of  any 
such  station. 

[FR  Doc.  03-13781  Filed  6-2^03;  8:45  am]     • 
BILLING  CODE  6712-01-P 


DEPARTMENT  OF  DEFENSE 


48  CFR  Part  252 
[DFARS  Case  2002-0019] 

Defense  Federal  Acquisition 
Regulation  Supplement; 
Transportation  of  Supplies  by  Sea — 
Commercial  Items 

AGENCY:  Department  of  Defense  (DoD). 
action:  Final  rule. 

SUIMMARY:  DoD  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  add  an  alternate  version  of 
a  clause,  pertaining  to  transportation  of 
supplies  by  sea.  to  the  list  of  clauses 
included  in  contracts  for  commercial 
items  to  implement  statutes  or 
Executive  orders.  The  alternate  version 
of  the  clause  applies  to  contracts  at  or 
below  the  simplified  acquisition 
threshold. 

EFFECTIVE  DATE:  June  3.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Amy  Williams.  Defense  Acquisition     -. 
Regulations  Council, 
OUSD(AT&L)DPAP(DAR).  IMD  3C132. 
3062  Defense  Pentagon.  Washington.  DC 
20301-3062.  Telephone  (703)  602-0328; 
facsimile  (703)  602-0350.  Please  cite 
DFARS  Case  2002-D019. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  rule  corrects  an  oversight  in  the 
final  rule  published  at  67  FR  38020  on 
May  31.  2002.  under  DFARS  Case  2000- 
D014.  Ocean  Transportation  by  U.S.- 
Flag  Vessels.  That  rule  added 
requirements  for  contractors  to  use  U.S.- 
flag  vessels  when  transporting  supplies 
by  sea  under  contracts  at  or  below  the 
simplified  acquisition  threshold,  in 
accordance  with  10  U.S.C.  2631.  The 
rule  provided  an  Alternate  III  for  use 
with  the  clause  at  DFARS  252.247- 
7023,  Transportation  of  Supplies  by  Sea, 


in  contracts  at  or  below  the  simplified 
acquisition  threshold,  to  minimize  the 
information  required  from  contractors 
under  these  contracts.  Tljis  final  rule 
adds  Alternate  III  of  252.247-7023  to 
the  list  of  clauses  at  252.212-7001, 
Contract  Terms  and  Conditions 
Required  to  Implement  Statutes  or 
Executive  Orders  Applicable  to  Defense 
Acquisitions  of  Commercial  Items,  as  it 
was  inadvertently  omitted  from  the 
previous  DFARS  rule. 

DoD  published  a  proposed  rule  at  67 
FR  65528  on  October  25,  2002.  DoD 
received  no  comments  on  the  proposed 
rule  and,  therefore,  is  adopting  the 
,    proposed  rule  as  a  final  rule  without 
change. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30.  1993. 

B.  Regulatory  Flexibility  Act 

DoD  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  most  entities  providing  ocean 
transportation  of  freight  are  not  small 
businesses,  and  the  rule  minimizes  the 
information  required  from  contractors 
under  contracts  valued  at  orlielow  the 
simplified  acquisition  threshold. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Pudget.  under  Clearance  Number 
0704-0245,  for  use  through  July  31, 
2004. 

List  of  Subjects  in  48  CFR  Fart  252 

Government  procurement. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

■  Therefore,  48  CFR  Part  252  is  amended 
as  follows: 

■  1.  The  authority  citation  for  48  CFR 
Part  252  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

■  2.  Section  252.212-7001  is  amended  as 
follows:    ■' 

■  a.  By  revising  the  clause  date  to  read 
"(JUN  2003)";  and 

■  b.  In  paragraph  (b),  by  revising  entry 
"252.247-7023"  to  read  as  follows: 
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252.21 2-7001    Contract  Terms  and 
Conditions  Required  to  Implement  Statutes 
or  Executive  Orders  Applicable  to  Defense 
Acquisitions  of  Commercial  Items. 


(b) 


(MAR  2000)  (Alternate  III)  (MAY 
2002)  (10  U.S.C.  2631-);. 


252.247-7023    Transportation  of 
Supplies  by  Sea  (MAY  2002) 
(Alternate  I)  (MAR  2000)  (Alternate  II)     f^R  Doc.  03-13535  Filed  6-2-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  93 

[Docket  No.  00-112-1] 
Cattle  From  Mexico 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  animal  importation  regulations  to 
prohibit  the  importation  of  Holstein 
cross  steers  and  Holstein  cross  spayed 
heifers  from  Mexico.  The  regulations 
currently  prohibit  the  importation  of 
Holstein  steers  and  Holstein  spayed 
heifers  from  Mexico  due  to  the  high 
incidence  of  tuberculosis  in  that  breed, 
but  do  not  place  any  special  restrictions 
on  the  importation  of  Holstein  cross 
steers  and  Holstein  cross  spayed  heifers 
from  Mexico.  Given  that  the  incidence 
of  tuberculosis  in  Holstein  cross  steers 
and  Holstein  cross  spayed  heifers  from 
Mexico  is  comparable  to  the  incidence 
of  tuberculosis  in  Holstein  steers  and 
Holstein  spayed  heifers,  this  action  is 
necessary  to  protect  the  health  of 
domestic  livestock  in  the  United  States. 
DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  August  4, 
2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  00-112-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS.  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  00-112-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphJs.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 


address  in  your  message  and  "Docket 
No.  00-112-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building. 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Roger  Perkins,  Senior  Staff  Veterinarian, 
Animals  Program,  National  Center  for 
Import  and  Export,  VS,  APHIS.  4700 
River  Road  Unit  39.  Riverdale.  MD 
20737-1231; (301)  734-8419. 
SUPPLEMENTARY  INFORMATION: 

Background  ' 

The  regulations  in  9  CFR  part  93 
prohibit  or  restrict  the  importation  of 
certain  animals,  birds,  and  poultry  into 
the  United  States  to  prevent  the 
introduction  of  communicable  diseases 
of  livestock  and  poultry.  Subpart  D  of 
part  93  (§§  93.400  through  93.435, 
referred  to  below  as  the  regulations) 
governs  the  importation  of  ruminants. 
Section  93.427  of  the  regulations 
contains  restrictions  on  the  importation 
of  ruminants  from  Mexico. 

Bovine  tuberculosis  is  an  infectious 
disease  caused  by  the  bacterium 
Mycobacterium  bovis.  Although 
commonly  defined  as  a  chronic 
debilitating  disease,  bovine  tuberculosis 
can  occasionally  assume  an  acute, 
rapidly  progressive  course.  Any  body 
tissue  can  be  affected,  but  lesions  are 
most  frequently  observed  in  the  lymph 
nodes,  lungs,  intestines,  liver,  spleen, 
pleura,  and  peritoneum.  Although  cattle 
are  considered  to  be  the  true  hosts  of  M. 
bovis,  the  disease  has  been  reported  in 
several  other  species  of  both  domestic 
and  nondomestic  animals. 

Since  May  1994,  the  regulations  in 
§  93.427  have  prohibited  the 
importation  of  Holstein  steers  and 
Holstein  spayed  heifers  from  Mexico. 
Holstein  steers  and  spayed  heifers  are 


much  more  likely  to  be  infected  with 
tuberculosis  than  other  breeds  of  cattle, 
due  to  the  fact  that  they  almost  always 
originate  from  or  are  raised  on  dairy 
farms,  where  animals  are  kept  in  close 
proximity,  typically  for  several  years. 
Because  dairy  cattle '  are  kept  in  such 
close  proximity  for  extended  periods  of 
time,  the  potential  for  cattle  infected 
with  tuberculosis  to  transmit  the  disease 
to  other  cattle  is  considerably  higher 
than  for  non-dairy  cattle. 

Holstein  cross  steers  and  Holstein 
cross  spayed  heifers  are  typically  raised 
imder  the  same  type  of  conditions  in 
Mexico  as  purebred  Holstein  steers  and 
Holstein  spayed  heifers.  For  that  reason, 
Holstein  cross  steers  and  Holstein  cross 
spayed  heifers  from  Mexico  present 
essentially  the  same  tuberculosis  risk  as 
purebred  Holstein  steers  and  Holstein 
spayed  heifers  from  Mexico.  We  are. 
therefore,  proposing  to  prohibit  the 
importation  of  Holstein  cross  steers  and 
Holstein  cross  spayed  heifers  from 
Mexico. 

In  our  May  1994  final  rule  prohibiting 
the  importation  of  Holstein  steers  and 
spayed  heifers  from  Mexico,  we  did  not 
prohibit  the  importation  of  Holstein 
cross  steers  and  spayed  heifers  due  to 
the  fact  that  few  Holstein  cross  steers 
and  spayed  heifers  were  being  imported 
at  the  time.  However,  the  volume  of 
imported  Mexican  Holstein  cross-bred 
cattle  has  increased  significantly  since 
1997.  Data  on  number  of  imports  of 
cattle  are  available,  but  do  not 
accurately  distinguish  between  breeds, 
especially  cross-breeds,  or  between 
sexually  intact  cattle  and  spayed  or 
neutered  cattle.  However,  the  available 
import  data,  coupled  with  observations 
by  APHIS  personnel  at  ports  of  entry, 
suggest  that  imports  of  Holstein  cross 
steers  and  spayed  heifers  have  doubled 
ortiipled  since  1997. 

Currently,  all  areas  of  the  United 
States  are  considered  to  be  free  of 
tuberculosis  except  for  Texas.  Michigan, 
and  California.  Given  the  increased 
volumes  of  Holstein  cross  cattle  that  are 
being  imported  from  Mexico  and  the 
tuberculosis  risk  presented  by  those 
animals,  we  are  proposing  to  prohibit 
the  importation  of  Holstein  cross  steers 
and  spayed  heifers  from  Mexico  in  order 
to  eliminate  a  pathway  for  the 


•  The  regulations  specifically  address  Holstein 
dairy  cattle  because  few  other  breeds  of  dairy  cattle 
are  imported  into  the  United  States  from  Mexico. 
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heifers  fit)m  Mexico  due  to  the  high 
incidence  of  tuberculosis  in  that  breed, 
but  do  not  place  any  special  restrictions 
on  the  importation  of  Holstein  cross 
steers  and  Holstein  cross  spayed  heifers 
from  Mexico.  Given  that  the  incidence 
of  tuberculosis  in  Holstein  cross  steers 
and  Holstein  cross  spayed  heifers  from 
Mexico  is  comparable  to  the  incidence 
of  tuberculosis  in  Holstein  steers  and 
Holstein  spayed  heifers,  this  action  is 
necessary  to  protect  the  health  of 
domestic  livestock  in  the  United  States. 

Given  the  size  of  U.S.  livestock 
inventories  and  the  volume  of  animal 
and  animal  product  sales,  consequences 
of  a  large  tuberculosis  outbreak  in  the 
United  States  could  be  catastrophic. 
Cattle  in  U.S.  herds  in  2000  were  valued 


introduction  of  tuberculosis  into  the 
United  States. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  Aerefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

We  are  proposing  to  amend  the 
animal  importation  regulations  to 
prohibit  the  importation  of  Holstein 
cross  steers  and  Holstein  cross  spayed 
heifers  bom  Mexico.  The  regulations 
currently  prohibit  the  importation  of 
Holstein  steers  and  Holstein  spayed 

Table  l.— Value  of  U.S.  Supply  and  Imports  of  Live  Cattle  in  Comparison  to  Value  of  Cattle  Imported  From 

Mexico  Mexican 


at  $67  billion,  with  1999  cash  receipts 
of  $36.5  billion  from  the  sale  of  cattle, 
calves,  beef,  and  veal.  Cash  receipts 
from  the  sale  of  milk  and  cream  in  1999 
reached  $23.2  billion.  The  value  of  fresh 
beef  and  veal  exports  by  the  United 
States  totaled  $2.7  billion  in  1999  and 
$3  billion  in  2000.  A  widespread 
tuberculosis  outbreak  in  the  United 
States  could  potentially  cause 
significant  production  and  trade  losses. 

Economic  Effects  of  the  Proposed  Rule 

As  shown  in  table  1 ,  the  value  of 
cattle  imported  from  Mexico  in  1998 
through  2001  represented  less  than  1 
percent  of  the  value  of  the  total  U.S. 
domestic  cattle  supply. 


Year 


U.S.  imports 

of  live  cattle 

from  Mexico 

(millions) 


U.S.  supply 

of  live  cattle  ^ 

(millions) 


Mexican 
imports  as  a 
share  of  total 
U.S.  cattle  sup- 
ply (percent) 


U.S.  imports 

of  live  cattle 

from  ttie  world 

(millions) 


Mexican 

imports  as  a 

share  of  total 

U.S  imports 

(percents) 


1998 
1999 
2000 
2001 


$208.54 
296.46 
405.56 
411.00 


$61,193.11 
59,681.54 
67,985.32 
71,707.06 


0.3 
0.5 
0.6 
0.6 


$1,162.87 
1,021.81 
1,157.49 
1,482.21 


18 
29 
35 
28 


'  Supply  =  Domestic  production  +  Imports  -  Exports). 


Sources:' Imports  and  Exports:  U.S.  7-1,  Chapter  VII,  Agricultural  Statistics 

Department  of  Commerce,  Bureau  of  the  2000,  NASS/USDA. 
Census  as  reported  by  the  World  Trade         Further,  as  shown  in  table  2,  the 

AUas.  Domestic  production  from  Table  ^^^^^  ^j  ^.S.  imports  of*ve  cattle 


from  Mexico  has  generally  increased 
since  1997.  Imports  of  Holstein  cross- 
bred steers  and  spayed  heifers  have 
generally  increased  during  the  same 
period. 


Table  2.— Number  of  Live  Cattle  Imported  into  the  United  States  From  Mexico  and  the  World 


*^                                                             r 

1997 

1998 

1999 

2000 

2001 

Jmnorts  from  lUlexico                              

653,798 
2,083,493 

703,412 
2,036,746 

458,188 
1.949.566 

1,183,227 
2.191,199 

1,141,368 

Imrxirts  from  all  ottier  countries ^..... 

2.439,200 

Source:  FAOSTAT  electronic  databases 
for  "all  cattle  breeds"  category  of 
imports. 

Effect  on  Small  Entities 

Under  the  Regulatory  Flexibility  Act. 
agencies  are  required  to  analyze  the 
economic  effects  of  their  regulations  on 
small  businesses  and  to  use  flexibility  to 
provide  regiilatory  relief  when 
regulations  create  economic  disparities 
between  different-sized  entities. 
According  to  the  Small  Business 
Administration's  Office  of  Advocacy, 
regulations  create  economic  disparities 
based  on  size  when  they  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

U.S.  livestock  importers,  breeders, 
and  producers  woidd  be  the  entities  that 


could  be  directly  affected  if  this 
proposed  rule  is  adopted.  There  are  no 
specific  data  available  on  numbers  of 
cattle  importers;  however,  there  are 
approximately  2,000  wholesale 
livestock  traders  (North  American 
Industry  Classification  System  [NAICS] 
code  422520),  many  of  whom  may  also 
be  cattle  importers.  It  is  likely  that  the 
majority  of  these  firms  are  small  entities 
according  to  the  Small  Business 
Administration's  (SBA's)  criterion  of 
100  or  fewer  employees.  There  are 
approximately  1  million  livestock 
producers  and  breeders  (NAICS  code 
112111)inthe  United  States, 
approximately  99  percent  of  which  are 
small  entities  according  to  SBA's 
criterion  of  aimual  receipts  of  $750,000 
or  less. 


However,  given  that  (1)  imported 
Mexican  cattle  accoimt  for  less  than  1 
percent  of  the  value  of  the  U.S.  cattle 
supply,  and  (2)  the  volume  of  Holstein 
cross  steers  and  spayed  heifers  imported 
from  Mexico  is  believed  to  represent  a 
small  fraction  of  total  cattle  imports 
from  Mexico,  we  expect  that  the 
economic  effects  on  the  U.S.  livestock 
industry  of  the  prohibition  would  be 
negligible.  The  proposed  prohibition 
also  would  not  have  a  significant  effect 
on  U.S.  cattle  importers,  breeders,  or 
producers  because  such  persons  could 
easily  substitute  other  bree<^s  of  cattle 
for  Mexican  Holstein  cross  steers  and 
spayed  heifers. 

This  proposed  prohibition  on  the 
importation  of  Holstein  cross  steers  and 
spayed  heifers  would  benefit  the  U.S. 
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livestock  industry  and  U.S.  consumers 
by  helping  to  prevent  the  introduction 
of  tuberculosis  into  the  United  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  93 

Animal  diseases.  Imports.  Livestock, 
Poultry  and  poultry  products, 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  propose  to  amend  9 
CFR  part  93  as  follows: 

PART  93— IMPORTATION  OF  CERTAIN 
ANIMALS,  BIRDS,  AND  POULTRY, 
AND  CERTAIN  ANIMAL,  BIRD,  AND 
POULTRY  PRODUCTS; 
REQUIREMENTS  FOR  MEANS  OF 
CONVEYANCE  AND  SHIPPING 
CONTAINERS 

1 .  The  authority  citation  for  part  93 
.  would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  1622  and  8301-8317; 
21  U.S.C.  136  and  136a:  31  U.S.C.  9701;  7 
CFR  2.22.  2.80,  and  371.4. 

2.  In  §  93.427,  paragraph  (c)(4}  would 
be  revised  to  read  as  follows: 

§93.427    Cattle  from  Mexico. 

*         *         *         *         * 

(c)*  *  * 

(4)  The  importation  of  Holstein  steers, 
Holstein  spayed  heifers,  Holstein  cross 
steers,  and  Holstein  cross  spayed  heifers 
from  Mexico  is  prohibited. 
***** 

Done  in  Washington,  DC,  this  29th  day  of 
May,  2003. 

Peter  Fernandez, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  03-13838  Filed  6-2-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-CE-03-AD] 

RIN2120-AA64 

Airworttiiness  Directives;  The  New 
Piper  Aircraft,  Inc.  Models  PA-31,  PA- 
31-300,  PA-31-325,  PA-31-350,  PA- 
31  P,  PA-31  T,  PA-31  T1,  PA-31  T2,  PA- 
31  T3,  and  PA-31  P-350  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  The  New 
Piper  Aircraft,  Inc.  (Piper)  Models  PA- 
31,  PA-31-300,  PA-31-325,  PA-31- 
350,  PA-31P,  PA-31T,  PA-31T1,  PA- 
31T2,  PA-31T3,  and  PA-31P-350 
airplanes.  This  proposed  AD  would 
require  you  to  install  an  inspection  hole, 
conduct  a  detailed  visual  inspection  of 
the  rudder  torque  tube  and  associated 
ribs  for  corrosion,  and,  if  corrosion  is 
found,  replace  the  rib/rudder  torque 
tube  assembly.  This  proposed  AD  is  the 
result  of  reports  of  rudder  tube 
corrosion.  The  actions  specified  by  this 
proposed  AD  are  intended  to  detect  and 
correct  corrosion  inthe  rudder  torque 
tube  assembly  and  rudder  rib,  which 
could  result  in  failure  of  the  rudder 
torque  tube.  Such  failure  could  lead  to 
loss  of  rudder  control. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  oh  or 
before  August  11,  2003. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2003-CE-03-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  mayalso  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket@faa.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  2003-CE-03-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCII  text. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from  The 
New  Piper  Aircraft,  Inc..  Customer 
Services.  2926  Piper  Drive,  Vero  Beach, 
Florida  32960;  telephone:  (772)  567- 


4361;  facsimile:  (772)  978-6584.  You 
may  also  view  this  information  at  the 
Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  O.  Herderich,  Aerospace 
Engineer,  FAA,  Atlanta  Aircraft 
Certification  Office,  One.  Crown  Center, 
1895  Phoenix  Boulevard,  Suite  450, 
Atlanta,  Georgia  30349;  telephone:  (770) 
703-6082;  facsimile:  (770)  703-6097. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  Do  I  Comment  on  This  Proposed 
AD? 

The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  proposed  rule's  docket 
number  and  submit  your  comments  to 
the  address  specified  under  the  caption 
"ADDRESSES."  We  will  consider  all 
comments  received  on  or  before  the 
closing  date.  We  may  amend  this 
proposed  rule  in  light  of  comments 
received.  Factual  information  that 
supports  your  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
•  effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  There  Any  Specific  Portions  of  This 
Proposed  AD  I  Should  Pay  Attention 
To? 

The  FAA  specifically  invites 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modify  the  rule.  You 
may  view  all  comments  we  receive 
before  and  after  the  closing  date  of  the 
proposed  rule  in  the  Rules  Docket.  We 
will  file  a  report  in  the  Rules  Docket 
that  summarizes  each  contact  we  have 
with  the  public  that  concerns  the 
substantive  parts  of  this  proposed  AD. 

How  Can  I  Be  Sure  FAA  Receives  My 
Comment? 

If  you  want  FAA  to  acknowledge  the 
receipt  of  your  mailed  comments,  you 
must  include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  2003-CE-03- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Discussion 

What  Events  Have  Caused  This     • 
Proposed  AD? 

The  FAA  has  received  several  reports 
of  rudder  tube  and  rib  corrosion  on 
Piper  PA-31  Series  airplanes.  The  area 
surrounding  the  rudder  torque  tube 
assembly  and  rudder  rib  does  not  have 
a  means  or  access  to  inspect  in  this  area 
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and  neither  means  nor  exits  for  water  to 
drain  out. 

What  Are  the  Consequences  if  the 
Condition  Is  Not  Corrected? 

» 

Corrosion  in  the  rudder  torque  tube 
assembly  and  rudder  rib  could  result  in 
failure  of  the  rudder  torque  tube.  Such 
failure  could  lead  to  loss  of  rudder 
control. 

Is  There  Service  Information  That 
Applies  to  This  Subject? 

Piper  has  issued  Service  Bulletin  No. 
1105,  dated  September  4,  2002. 

What  Are  the  Provisions  of  This  Service 
Information? 

The  service  bulletin  includes 
procedures  for: 

— Installing  an  inspection  hole  in  the 
rudder  skin; 

— Performing  an  inspection  for 
corrosion;  and 

— Installing/repairing  with  the  rib/ 
rudder  torque  tube  assembly 
replacement  kit. 


The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
Proposed  AD 

What  Has  FAA  Decided?  .     .    " 

After  examining  the  circxunstances 
and  reviewing  all  available  inforipiation 
related  to  the  incidents  described  above, 
we  have  determined  that: 

— ^the  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Models  PA-31,  PA-31-300, 
PA-31-325,  PA-31-350,  PA-31P, 
PA-31T,  PA-31T1,  PA-31T2,  PA- 
31T3,  and  PA-31P-350  of  the  same 
type  design; 

— the  actions  specified  in  the 
,    previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 

— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  Would  This  Proposed  AD  Require? 

•  This  proposed  AD  would  require  you 
to  incorporate  the  actions  in  the 
previously-referenced  service  bulletin. 


How  Does  the  Revision  to  14  CFR  Part 
39  Affect  This  Proposed' AD? 

On  July  10.  2002,  FAA  published  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs 
FAA's  AD  system.  This  regulation  now 
includes  material  that  relates  to  special 
flight  permits,  alternative  methods  of 
compliance,  and  altered  products.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39,  we  will 
not  include  it  in. future  AD  actions. 

Cost  Impact 

How  Many  Airplanes  Would  This 
Proposed  AD  Impact? 

We  estimate  that  this  proposed  AD 
affects  2,269  airplanes  in  the  U.S. 
registry. 

What  Would  Be  the  Cost  Impact  of  This 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 

We  estimate  -the  following  costs  to 
accomplish  this  proposed  installation  of 
inspection  and  drain  holes  and 
inspection  of  torque  tube  and  associated 
ribs  for  corrosion: 


Labor  cost 


Parts  cost 


Total 
cost  per 
airplane 


Total  cost  on  U.S. 
operators 


3  workhours  X  $60  per  tiour  =  $180 


$10. 


$190. 


2.269  X  $190  = 
$431,110. 


We  estimate  the  following  costs  to 
accomplish  any  necessary  corrosion 
repairs/replacements  of  the  rib/torque 


tube  assembly  that  would  be  required 
based  on  the  results  of  this  proposed 
inspection.  We  have  no  way  of 


determining  the  number  of  airplanes 
that  may  need  such  repair/replacement: 


16  workhours  x  $60  per  hour  =  $960 


Labor  cost 


Parts  cost 


$800. 


Total 
cost  per 
airplane 


■  $1,760. 


Regulatory  Impact 

Would  This' Proposed  AD  Impact 
Various  Entities? 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  ExecutiVe  Order  13132. 

Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  action  (1)  is 
not  a  "significant  regulatory  action" 


under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulator\'  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  atthe 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Airta-aft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
pcirt  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  i06(g).  40113.  44701. 

§39.13    [Amended] 

2  FAA  amends  §  39.13  by  adding  a 
new  airwdrthiness  directive  (AD)  to 
read  as  follows: 
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The  New  Piper  Aircraft,  Inc.:  Docket  No. 
2003-CE-O3-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplane 
models  and  serial  numbers  that  are 
certiTicated  in  any  category:  ,'■ 


Model 


PA-31,  PA- 
31-300,  PA- 
31-325. 

PA-31 -350  ... 


Serial  Nos. 


31-2  through  31-8312019. 


31-5001  through  31- 
8553002. 


Model 

Serial  Nos. 

PA-31P  

31P-1  through  31 P- 
7730012. 

PA-31  P-350  .. 

31P-8414001  through  31P- 

8414050. 

PA-31T  

31T-7400001  through  31T- 

8120104. 

PA-31T1  

31T-7804001  through  31 T- 

1104017. 

PA-31T2  

31T-8166001  through  31T- 

1166008. 

PA-31T3  

31T-8275001  through  31T- 

5575001. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  detect  and  correct  corrosion  in  the  rudder 
torque  tube  assembly  and  rudder  rib,  which 
could  result  in  failure  of  the  rudder  torque 
tube.  Such  failure  could  lead  to  loss  of 
rudder  control. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


(1)  Install  an  inspection  hole  in  the  rudder  skin 
for  the  rudder  torque  tube  assembly. 

(2)  Visually  inspect  the  rudder  torque  tube  and 
associated  ribs  for  corrosion. 


(3)  If  corrosion  damage  is  found,  replace  the 
rilVrudder  torque  tut>e  assembly. 


Compliance 


Within  the  next  100  hours  time-ln-sen/ice 
(TIS)  after  the  effective  date"  of  this  AD,  un- 
less already  accomplished. 

Prior  to  further  flight  after  the  installation  re- 
quired in  paragraph  {d)(1)  of  this  AD  and 
thereafter  at  intervals  not  to  exceed  12  cal- 
endar months. 

Prior  to  further  flight  after  any  inspection  re- 
quired in  paragraph  (d)(2)  of  this  AD  whtere 
corrosion  damage  is  found. 


Procedures 


In  accordance  with  The  New  Piper  Aircraft, 
Inc.  Service  Bulletin  No.  1105,  dated  Sep- 
tember 4,  2002. 

In  accordance  with  The  New  Piper  Aircraft, 
Inc.  Service  Bulletin  No.  1105,  dated  Sep- 
tember 4,  2002. 

In  accordance  with  The  New  Piper  Aircraft, 
Inc.  Service  Bulletin  No  1105,  dated  Sep- 
tember 4,  2002. 


(e)  Can  I  comply  with  this  AD  in  any  other 
May.'' To  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time, 
follow  the  procedures  in  14  CFR  39.19.  Send 
these  requests  to  the  Manager.  Atlanta 
Aircraft  Certification  Office  (ACO).  For 
information  on  any  already  approved 
alternative  methods  of  compliance,  contact 
William  O.  Herderich,  Aerospace  Engineer, 
FAA,  Atlanta  Aircraft  Certification  Office, 
One  Crown  Center,  1895  Phoenix  Boulevard, 
Suite  450,  Atlanta,  Georgia  30349;  telephone: 
(770)  703-6082:  facsimile:  (770)  703-6097. 

(f)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
The  New  Piper  Aircraft.  Inc.,  Customer 
Services,  2926  Piper  Drive,  Vero  Beach, 
Florida  32960:  telephone:  (  772)  567-4361; 
facsimile:  (772)  978-6584.  You  may  view 
these  documents  at  FAA,  Central  Region. 
Office  of  the  Regional  Counsel.  901  Locust. 
Room  506,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on  May 
2Z.  2003. 
Diavid  R.  Showers, 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc.  03-13792  Filed  6-2-03;  8:45  am] 
WLUNO  COOe  4910-13-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  906 

ICO-033-FOR] 

Colorado  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 

ACTION:  Proposed  rule;  public  comment 
period  and  ppportimity  for  public 
hearing  on  proposed  amendment. 

SUMMARY:  We  are  announcing  receipt  of 
a  proposed  amendment  to  the  Colorado 
regulatory  program  (hereinafter,  the 
"Colorado  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA  or  the  Act).  Colorado 
proposes  revisions  to  and  additions  of 
rules  about  land  use  definitions,  alluvial 
valley  floor  application  contents,  permit 
decisions,  soil  surveys,  permit  reviewr 
criteria,  requests  for  formal  hearings  on 
minor  permit  revision  application 
decisions,  bond  release  procediwes, 
culverts  and  bridges,  sedimentation 
ponds  and  other  treatment  facilities, 
topsoil  handling,  mulching  and  soil- 
stabilizing  practices,  revegetation, 
normal  husbandry  practices,  and  prime 
farmland. 

Colorado  also  proposes  a 
memorandum  of  understanding  (MOU) 
between  the  Division  of  Minerals  and 
Geology  and  the  State  Historic 
Preservation  Officer. 


This  document  gives  the  times  and 
locations  that  the  Colorado  program  and 
proposed  amendment  to  that  program 
are  available  for  yoiu'  inspection,  the 
comment  period  during  which  you  may 
submit  written  comments  on  the 
amendment,  and  the  procedures  that  we 
will  follow  for  the  public  hearing,  if  one 
is  requested. 

DATES:  We  will  accept  written 
comments  on  this  amendment  until  4 
p.m.,  m.d.t.  on  July  3,  2003.  If  requested, 
we  will  hold  a  public  hearing  on  the 
amendment  on  June  30;  2003.  We  will 
accept  requests  to  speak  until  4  p.m., 
m.d.t.  on  June  18,  2003. 

ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  James  Fulton 
at  the  address  listed  below. 

You  may  review  copies  of  the 
Colorado  program,  this  amendment,  a 
listing  of  any  scheduled  public  hearings, 
and  all  written  comments  received  in 
response  to  this  document  at  the 
addresses  listed  below  during  normal 
business  hours;  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  free  copy  of  the  amendment  by  ; 

contacting  the  Office  of  Surface  Mining       I 
Reclamation  and  Enforcement's  (OSM) 
Denver  Field  Division. 

James  F.  Fulton,  Chief,  Denver  Field 
Division,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  1999  , 
Broadway,  Suite  3320,  Denver, 
Colorado  80202-5f  33. 


David  A.  Berry,  Coal  Program 
Supervisor,  Colorado  Division  of 
Minerals  and  Geology,  1313  Sherman 
Street,  Room  215,  Denver,  Colorado 
80203. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Fulton.  Telephone:  303-844- 
1400,  extension  1424.  Internet: 
jfulton@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Colorado  Program 

II.  Description  of  the  Proposed  Amendment 

III.  Public  Comment  Procedures 
W.  Procedural  Determinations 

I.  Background  on  the  Colorado  Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  [the]  Act  *   *   * ;  and 
rules  and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  [the]  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  Colorado 
program  on  December  15,  1980.  You  can 
find  background  information  on  the 
Colorado  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Colorado  program  in  the 
December  15,  1980,  Federal  Register  (45 
FR  82173).  You  can  also  find  later 
actions  concerning  Colorado's  program 
and  program  amendments  at  30  CFR 
906.15,  906.16,  and  906.30. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  March  27,  2003, 
Colorado  sent  us  a  proposed 
amendment  to  its  program  (State 
Amendment  Tracking  System  No.  CO- 
033,  administrative  record  No.  CO-696- 
1)  under  SMCRA  (30  U.S.C.  1201  et 
seq.).  Colorado  submitted  the 
amendment  in  response  to  the  letters 
that  we  sent  to  Colorado  in  accordance 
with  30  CFR  732.17(c)  on  May  7,  1986; 
June  9, 1987;  and  March  22, 1990.  The 
full  text  of  the  program  amendment  is 
available  for  you  to  read  at  the  locations 
listed  above  under  ADDRESSES. 

In  the  amendment,  Colorado  proposes 
to  revise  or  add  the  following  rules  of 
the  Colorado  Mined  Land  Reclamation 
Board  at  2  Code  of  Colorado  Regulations 
(CCR)  407-2:  1.04(71)(f)  and  (g),  land 
use  definitions;  2.04.13(l)(e),  annual 
reclamation  report;  2.06.8(4)(a)(i), 


alluvial  valley  floor  application 
contents;  2.06.8(5)(b)(i),  permit  approval 
or  denial;  2  J)6.6(2)(a}  and  (g),  soil 
surveys;  2.0^.6(l)(a)(ii),  criteria  for 
review  of  permits;  2.07.6(2)(n),  criteria 
'  for  permit  approval  or  denial: 
2.08.4(6)(c)(iii),  request  for  formal 
hearing  on  minor  permit  revision 
application  decision;  3.03.2,  bond 
release  application  decision  by  the 
Division  of  Minerals  and  Geology; 
3.03.2(l)(e),  procedtu-es  for  seelidng 
release  of  performance  bond; 
4.03.1(4)(e),  culverts  and  bridges;  4.05.2, 
sedimentation  ponds  and  other 
treatment  facilities;  4.06.1(2),  topsoil — 
general  requirements;  4.15.1(5), 
revegetation  general  requirements; 
4.15.4(5),  mulching  and  other  soil- 
stabilizing  practices;  4.15.7(1),  (2), 
(3)(b),  (3)(f).  and  (4),  determining 
revegetation  success;  4.15.7(5),  normal 
husbandry  practices;  4.15.7(5)(a),  repair 
of  rillsand  gullies;  4.15. 7(5)(b).  weed 
control  measiu^s;  4.15.7(5)(c),  normal 
husbandry  practices  for  annual  crops; 
4.15.7(5)(d),  normal  husbandry'  for 
perennial  hay  eropland;  4.15.7(5)(e), 
normal  husbandry  for  pastureland; 
4.15.7(5)(f),  limiting  tree  or  shrub 
planting;  4.15.7(5)(g),  interseeding  to 
enhance  rangeland/wildlife  habitat; 
4.15.8(3)(a),  revegetation  success 
criteria — cover;  4.15.8(4),  revegetation 
success  criteria— ^production;  4.15.8(7), 
revegetation  si^cess  criteria — woody 
plants;  4.15.8(8),  revegetation  success 
criteria— forestry;  4.15.9,  revegetation 
success  criteria — cropFand;  4.15.11, 
revegetation  sampling  methods  and 
statistical  demonstrations  for 
revegetation  success;  4.15.11(l)(a), 
vegetation  cover;  4.15.11(l)(b), 
herbaceous  production;  4.15.11(l){c), 
woody  plant  density;  4.15.11(2),  sample 
adequacy  and  statistical  approaches; 
4.15.11(3),  woody  plant  densitj' — 
alternative  statistical  approaches;  and 
4.25.2(4),  prime  farmlands — special 
requirements. 

In  the  amendment,  Colorado  also 
proposes  an  MOU  between  the  Division 
of  Minerals  and  Geology  and  the  State 
Historic  Preservation  Officer.  The  MOU 
concerns  historic  property  reviews  for 
coal  mine  applications. 

Colorado  revised  the  rules  and 
developed  the  MOU  with  the  intent  of 
making  its  program  consistent  with 
SMCRA  and  the  implementing  Federal 
regulations. 

III.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  seeking  your 
comments  on  whether  the  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  we 


approve  the  amendment,  it  will  become 
part  of  the  Colorado  program. 

Written  Comments 

Send  your  written  or  electronic 
comments  to  OSM  at  the  address  given 
above.  Your  conunents  should  be 
specific,  pertain  only  to  the  issues 
proposed  in  this  rulemaking,  and 
include  explanations  in  support  of  your 
recommendations.  We  will  not  consider 
or  respond  to  your  comments  when 
developing  the  final  rule  if  they  are 
received  after  the  close  of  the  comment 
period  [see  DATES).  We  will  make  every 
attempt  to  log  all  comments  into  the 
admirtistrative  record,  but  comments 
delivered  to  an  address  other  than  the 
Denver  Field  Division  may  not  be 
logged  in.  • 

Electronic  Comments 

Please  submit  Internet  comments  as" 
an  ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encrx'ption. 
Please  also  include  "Attn:  SATS  No. 
CO-033"  and  your  name  and  return 
address  in  your  Internet  message.  If  you 
do  not  receive  a  confirmation  that  we 
have  received  your  Internet  message, 
contact  the  Denver  Field  Division  at 
(303)  844-1400,  extension  1424. 

Availability  of  Comments 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
avaibble  for  public  review  during 
normal  business  hours.  We  will  not 
consider  anonymous  comments.  If 
individual  respondents  request  . 
confidentiality',  we  will  honor  their 
request  to  the  extent  allowable  by  law.  , 

Individual  respondents  who  wish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifj'ing  themselves  as 
'  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  by  4 
p.m.,  m.d.t.  on  June  18.  2003.  If  you  are 
disabled  and  need  special 
accommodations  to  attend  a  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  We 
will  arrange  the  location  and  time  of  the 
hearing  with  those  persons  requesting 
the  hearing.  If  no  one  requests  an 
opportunity  to  speak,  we  will  not  hold 
the  hearing. 
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To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  a  public 
hearing  provide  us  with  a  written  copy 
of  his  or  her  comments.  The  public 
hearing  will  continue  on  th'e  speciHed 
date  until  everyone  scheduled  to  speak 
has  been  given  an  opportunity  to  be 
heard.  If  you  are  in  the  audience  and 
have  not  been  scheduled  to  speak  and 
wish  to  do  so.  you  will  be  allowed  to 
speak  after  those  who  have  been 
scheduled.  We  will  end  the  hearing  after 
everyone  scheduled  to  speak  and  others 
present  in  the  audience  who  wish  to 
speak,  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak,  we  may  hold  a 
public  meeting  rather  than  a  public 
hearing.  If  you  wish  to  meet  with  us  to 
discuss  the  amendment,  please  request 
a  meeting  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  are  open  to 
the  public  and,  if  possible,  we  will  post 
•  notices  of  meetings  at  the  locations 
.  listed  under  ADDRESSES.  We  will  make 
a  written  summary  of  each  meeting  a 
part  of  the  administrative  record. 

IV.  Procedural  Determinations 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulation. 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 

Executive  Order  12988— Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  ofState  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 


30  CFR  Parts  730,  731,  and  732  have 
been  met. 

Executive  Order  13132— Federalism 

This  rule  does  not  have  Federalism  ' 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and  . 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  Section  503(a)(7)  requires  that 
State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  131 75 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  Executive  Order 
13175,  we  have  evaluated  thepotential 
effects  of  this  rule  on  Federally 
recognized  Indian  Tribes  and  have 
determined  that  the  rule  does  not  have 
substantial  direct  effects  on  one  or  more 
Indian  Tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  Tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  Tribes. 
The  rule  does  not  involve  or  affect 
Indian  Tribes  in  any  way. 

Executive  Order  1321 1 — Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an  ' 

environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102{2)(C)  of  the 


National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulator}'  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.  In  ' 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  ' 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  (c)  does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  abihty 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
that  the  state  submittal,  which  is  the 
subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
unfunded  mandate  on  state,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  state  submittal,  which    ^ 
is  the  subject  of  this  rule,  is  based  upon 
counterpart  federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  federal 
regulation  did  not  impose  an  unfunded 
mandate.     ' 
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List  of  Subjects  in  30  CFR  Part  906 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  April  16,  2003. 
James  £.  Fulton, 

Acting  Regional  Director.  Western  Regional 

(Coordinating  Center. 

[PR  Doc.  03-13851  Filed  6-2-03;  8:45  am] 

BILUNG  CODE  4310-05-P 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  934 

[SATS  ND-044-FOR,  Amendment  No. 
XXXIII] 

North  Dakota  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
action:  Proposed  rule;  public  comment 
period  emd  opportunity  for  public 
hearing  on  proposed  amendment. 

SUMMARY:  We  are  announcing  r#ceipt  of 
a  proposed  amendment  to  the  North 
Dakota  regulatory  program  (hereinafter, 
the  "North  Dakota  program")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA  or  the 
Act).  North  Dakota  proposes  revisions  to 
and  additions  of  rules  pertaining  to  the 
definition  of  "valid  existing  rights,"  the 
process  for  determining  whether  or  not 
a  nune  operator  has  valid  existing 
rights,  lands  prohibited  from  mining, 
changes  in  the  format  of  permit 
applications,  general  requirements  for 
mining  plans,  land  descriptions  for 
partial  bond  release  requests,  filing 
requirements  for  copies  of  reports 
required  by  the  State  Health 
Department,  sediment  control  measures, 
and  removal  of  sedimentation  ponds. 

North  Dakota  intends  to  revise  its 
program  to  be  consistent  with  the 
corresponding  Federal  regulations  and 
improve  operational  e£ficiency.< 
DATES:  We  will  accept  written 
comments  on  this  amendment  imtil  4 
p.m.,  mountain  standard  time  (m.s.t.) 
July  3,  2003.  If  requested,  we  will  hold 
a  public  hearing  on  the  amendment  on 
Jime  30,  2003.  We  will  accept  requests 
to  speak  until  4  p.m.,  m.s.t.  on  June  18, 
2003. 

ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  Guy  Padgett 
at  the  address  listed  below. 

You  may  review  copies  of  the  North 
Dakota  program,  this  amendment,  a 
listing  of  any  scheduled  public  hearings, 
and  all  written  comments  received  in 


response  to  this  document  at  the 
addresses  listed  below  diuing  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  fi^e  copy  of  the  amendment  by 
contacting  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
Casper  Field  Office. 
Guy  Padgett,  Director,  Casper  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  100 
East  "B"  Street.  Federal  Building, 
Room  2128,  Casper,  Wyoming  82601- 
1918, 307/261-6550, 
GPadgett@osmre.gov. 
James  R.  Deutsch,  Director,  Reclamation 
Division,  Public  Service  Conunission, 
State  of  North  Dakota,  600  E. 
Boulevard  Avenue,  Dept.  408, 
Bismarck,  North  Dakota  58505-0480, 
jrd@oracle.psc.state.nd.us. 
FOR  FURTHER  INFORMATION  CONTACT:  Guy 
Padgett,  Telephone:  307/261-6550. 
Internet:  GPadgett@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  of  the  North  Dakota  Program 

II.  Description  of  the  Proposed  Amendment 

III.  Public  Comment  Procedures 
rV.  Procedural  Determinations    . 

I.  Background  of  the  North  Dakota 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  this  Act  »  *  *;  and 
rules  and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  this  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  North 
Dakota  program  on  December  15,  1980. 
You  can  find  background  information 
on  the  North  Dakota  program,  including 
the  Secretary's  findings,  the  disposition 
of  comments,  and  conditions  of 
approval  of  the>North  Dakota  program  in 
the  December  15, 1980,  Federal  Register 
(45  FR  82214).  You  can  also  find  later 
actions  concerning  North  Dakota's 
program  and  program  amendments  at  30 
CFR  934.12,  934.13,  934.15,  and  934.30. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  February  10,  2003, 
North  Dakota  sent  us  a  proposed 
amendment  to  its  program  (Amendment 
number  XXXIII,  administrative  record 
No.  ND-HH-01  under  SMCRA  (30 
U.S.C.  1201  et  seq.)).  North  Dakota  scfot 


the  amendment  in  response  to  an  April 
2.  2001,  letter  (administrative  record  No. 
ND-HH-02)  that  we  sent  to  it  in 
accordance  with  30  CFR  732.17(c).  and 
to  include  the  chcmges  made  at  its  own 
initiative.  The  full  text  of  the  program 
amendment  is  available  for  you  to  read 
at  the  locations  listed  above  under 
ADDRESSES. 

The  provisions  of  the  North  Dakota 
Administrative  Code  (NDAC)  that  North 
Dakota  proposes  t6  revise  are:  (1)  NDAC 
69-05.2-01-02(120),  Definition  of  Valid 
Existing  Rights  (VER);  (2)  NDAC  69- 
05 . 2-04-0 1 ,  Processing  Requests  for 
Valid  Existing  Rights  and  Exceptions 
from  Areas  Prohibited  from  Mining;  (3) 
NDAC  69-05.2-05-01,  Copies  and 
format  of  permit  applications;  (4)  NDAC 
69-05.2-09-01,  General  requirements 
for  mining  plans;  (5)  NDAC  69-05.2- 
12-12,  Bond  release  requirements:  (6) 
NDAC  69-05.2-16-04,  Sediment 
Control  Measures  under  the  general 
water  management  requirements;  (7) 
NDAC  69-05.2-16-05,  Water  discharge 
reports;  and  (8)  NDAC  69-05. 2-.16-09.    » 
Removal  of  water  management 
structures. 

m.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h).  we  are  seeking  your 
comments  on  whether  the  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  we 
approve  the  amendment,  it  will  become 
part  of  the  North  Dakota  program. 

Written  Comments 

Send  your  written  or  electronic 
comments  to  OSM  at  the  address  given 
above.  Your  conunents  should  be 
specific,  pertain  only  to  the  issues 
proposed  in  this  rulemaking,  and 
include  explanations  in  support  of  your 
recommendations.  We  will  not  cdnsider 
or  respond  to  your  comments  When 
developing  the  final  rule  if  they  are 
received  after  the  close  of  the  comment 
period  {see  DATES).  We  will  make  every 
attempt  to  log  all  conunents  into  the 
administrative  record,  but  comments 
delivered  to  an  address  other  than  the 
Casper  Field  Office  may  not  be  logged 
in. 

Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  SATS  No. 
ND-044-FOR"  and  your  name  and 
return  address  in  yoiu'  Internet  message. 
If  you  do  not  receive  a  confirmation  that 
we  have  received  your  Internet  message, 
contact  the  Casper  Field  Office  at  307/ 
261-6555. 
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Availability  of  Comments 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
normal  business  hours.  We  will  not 
consider  anonymous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
FOR  FUFtTHER  INFORMATION  CONTACT  by  4 
p.m.,  m.sA.  on  June  18.  2003.  If  you  are 
disabled  and  need  special 
accommodations  to  attend  a  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  We 
will  arrange  the  location  and  time  of  the 
hearing  with  those  persons  requesting 
the  hearing.  If  no  one  requests  an 
opportunity  to  speak,  we  will  not  hold 
the  hearing. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  a  public 
hearing  provide  us  with  a  written  copy 
of  his  or  her  comments.  The  public 
hearing  will  continue  on  the  specified 
date  until  everyone  scheduled  to  speak 
has  been  given  an  opportunity  to  be 
heard.  If  you  are  in  the  audience  and 
have  not  been  scheduled  to  speak  and 
wish  to  do  so,  you  will  be  allowed  to 
speak  after  those  who  have  been 
scheduled.  We  will  end  the  hearing  after 
everyone  scheduled  to  speak  and  others 
present  in  the  audience  who  wish  to 
speak,  have  been  heard. 

Public  Meeting 

.  If  only  one  person  requests  an 
opportunity  to  speak,  we  may  hold  a 
public  meeting  rather  than  a  public 
hearing.  If  you  wish  to  meet  with  us  to 
discuss  the  amendment,  please  request 
a  meeting  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  are  open  to 
the  public  and,  if  possible,  we  will  post 
notices  of  meetings  at  the  locations 
listed  under  ADDRESSES.  We  will  make 
a  vmtten  summary  of  each  meeting  a 
part  of  the  administrative  record. 


rv.  Procedural  Determinatioiis    . 

Executive  Order  12630— Takings 

In  this  rule,  the  State  is  proposing       ' 
valid  existing  rights  standards  that  are 
similar  to  the  standards  in  the  Federal 
definition  at  30  CFR  761.5.  Therefore, 
this  rule  has  the  same  takings 
implications  as  the  Federal  valid 
existing  rights  rule.  The  takings 
implications  assessment  for  the  Federal 
valid  existing  rights  rule  appears  in  Part 
XXIX.E  of  the  preamble  to  that  rule.  See 
64  FR  70766,  70822-27.  December  17. 
1999.  The  provisions  in  the  rule  based 
on  other  counterpart  Federal  regulations 
do  not  have  takings  implications.  This 
determination  is  based  on  the  analysis 
performed  for  the  counterpart  Federal 
regulations. 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730. 731.  and  732  have 
been  met. 

Executive  Order  13175 — Consultation 
and  Coordination  With  Indian  Tribal^ 
Governments 

In  accordance  with  Executive  Order 
1 3 1 75 .  we  have  evaluated  the  potential 
effects  of  this  rule  on  Federally 
recognized  Indian  Tribes  and  have 
determined  that  the  rule  does  not  have 
substantial  direct  effects  on  one  or  more 
Indian  Tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  Tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  Tribes. 


Executive  Order  13132 — Federalism 

This  rule  does  not  have  federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  Section  503(a)(7)  requires  that 
State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  1321 1 — Regulations 
That  Significantly  Affect  the  Supply. 
Distribution,  or  Use  of  Energy 

On  May  18.  2001.  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866.  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  luider 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  requfred. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act ' 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.]. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 


Federal  Register /Vol.  68,  No.  106 /Tuesday,  June  3,  2003  /  Proposed  Rules 


33037 


prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal.  State,  or 
local  government  agencies,  or 
geographic  regions;  and  (c)  does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
that  the  State  submittal,  which  is  the 
subject  of  this  rule,  is  based  upon 
coimterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  State  submittal,  which 
is  the  subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  did  not  impose  an  imfunded 
mandate. 

List  of  Subjects  in  30  CFR  Part  934 

Intergovernmental  relations,  Surface 
mining,  Undergroimd  mining. 

Dated:  March  21,  2003. 
Allen  D.  Klein, 

Regional  Director,  Western  Regional 
Coordinating  Center. 

[FR  Doc!  03-13852  Filed  6-2-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  938 

tPA-142-FOR] 

Pennsylvania  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule:  public  conunent 

period  and  opportunity  for  public 

hearing  on  proposed  amendhnent. 

SUMMARY:  We  are  announcing  the 
proposed  removal  of  a  required 
amendment  to  the  Pennsylvania 
regulatory  program  (the  "Permsylvania 
program")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA  or  the  Act).  The  required 
amendment  concerns  configuration  and 
species  composition  for  reclaimed  forest 
land. 

This  document  gives  the  times  and 
locations  that  the  Pennsylvania  program 
is  available  for  your  inspection,  the 
comment  period  during  which  you  may 
submit  written  comments  on  the 
amendment,  and  the  procedures  that  we 
will  follow  for  the  public  hearing,  if  one 
is  requested. 

DATES:  We  will  accept  written 
comments  on  this  amendment  until  4 
p.m.,  e.s.t.  July  3,  2003.  ff  requested,  we 
will  hold  a  public  hearing  on  the 
amendment  on  June  30,  2003.  We  will 
accept  requests  to  speak  at  a  hearing 
until  4  p.m.,  e.s.t.  on  Jime  18,  2003. 

ADDRESSES:  You  shoiUd  mail  or  hand 
.deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  George  Rieger. 
Acting  Director.  Harrisburg  Field  Office 
at  the  address  listed  below. 

You  may  review  copies  of  the 
Pennsylvania  program,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays. 

George  Rieger.  Acting  Director, 
Harrisbiug  Field  Office,  Office  of 
Sm-face  Mining  Reclamation  and 
Enforcement,  Harrisburg  Transportation 
Center.  Third  Floor,  Suite "3C,  4th  and 
Market  Streets,  Harrisburg. 
Pennsylvania  17101,  Telephone:  (717) 
782-4036,  Internet:  grieger@osmre.gov. 

Joseph  Pizarchik.  Director.  Bureau  of 
Mining  and  Reclamation.  Permsylvania 
Department  of  Environmental 
Protection,  Rachel  Carson  State  Office 
Building,  P.O.  Box  8461,  Harrisburg, 


Pennsylvania  17105-8461,  Telephone: 
(717)  787-5103. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Rieger,  Telephone:  (717)  782-  . 
4036.  Internet:  grieger@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Pennsylvania  Program 

II.  Description  of  the  Proposed  Amendment 
in.  Public  Comment  Procedures 

rv.  Procedural  Determinations 

I.  Background  en  the  Pennsylvania 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assimie  primacy  for  the 
regulation  of  surface  coal  mining  emd 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
siu^ace  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  the  Act  *   *   *;  and 
rules  and  regulations  consistent  with  ^ 
regulations  issued  by  the  Secretary 
pursuant  to  the  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the 
Pennsylvania  program  on  July  30,  1982. 
You  can  find  background  information 
on  the  Pennsylvania  program,  including 
the  Sedlretary's  findings,  the  disposition 
of  comments,  and  conditions  of 
approval  of  the  Pennsylvania  program 
in  the  July  30, 1982.  Federal  Register 
(47  FR  33050).  You  can  also  find  later 
actions  concerning  Peimsylvania's 
program  and  program  amendments  at  30 
CFR  938.11.  938.12,  938.15  and  938.16. 

n.  Description  of  the  Proposed 
Amendment 

Federal  regulations  at  30  CFR 
938.16(fff)  require  Pennsylvania  to 
submit  a  proposed  amendment  to 
sections  87.151(d).  89.86(e)(2)(ii)(C). 
and  90.155(d)  of  the  Pennsylvania  Code 
"to  require  that  the  configuration  and 
species  composition  for  reclaimed  forest 
land  be  reviewed  and  approved,  either 
on  a  site-by-site  basis  or  a  program  wide 
basis,  by  the  Bureau  of  Forestry  [the 
Biu«auj."  These  provisions  of  the 
Pennsylvania  Code  are  excerpted  below: 

Section  87.151(d) 

(d)  When  the  approved  postmining  land 
use  is  fish  and  wildlife  habitat,  unless 
alternative  plans  are  approved  or  required  by 
the  Department. b  minimum  of  75%  of  the 
land  affected  shall  be  planted  with  a  mixture 
of  woody  species  which  provides  a  diverse 
plant  community.  The  remaining  affected 
area  shall  be  planted  to  an  approved 
herbaceous  cover.  The  configuration  and 
species  composition  of  the  cover  types  shall 
be  established  in  accordance  with  guidelines 
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established  by  the  Fish  and  Boat  Commission 
and  the  Game  Commission. 

Section  89.86(e)(2)(ii)(C) 

(C)  When  the  approved  postmining  land 
use  is  wildlife  habitat,  a  minimum  of  75%  of 
the  land  affected  shall  be  planted  with  a 
mixture  and  minimum  of  400  woody  plants 
per  acre.  The  configuration  and  species 
composition  of  the  cover  types  shall  be  t 
established  in  accordance  with  guidelines 
established  by  the  Fish  and  Boat  Commission 
and  the  Game  Commission. 

Section  90.155(d) 

(d)  When  the  approved  postdisposal  land 
use  is 'Wildlife  habitat.  unle.ss  alternative 
plans  are  approved  by  the  Department,  a 
minimum  of  75%  of  the  land  affected  shall 
be  planted  with  a  mixture  of  woody  species 
which  provides  a  diverse  plant  community. 
The  remaining  affected  area  shall  be  planted 
to  an  approved  herbaceous  cover.  The 
configuration  and  species  composition  of  the 
covbr  types  shall  be  established  in 
accordance  with  guidelines  of  the  Fish  and 
Boat  Commission  and  Game  Commission. 

While  similar  to  the  Federal 
regulations  at  30  CFR  816/ 
817.116(b)(3)(j).  the  regulations  cited 
above  do  not  require  that  minimum 
stocking  and  planting  arrangements  be 
established  upon  consultation  and 
approval  by  the  State  agencies 
responsible  for  the  administration  of  the 
forestry  program.  In  Pennsylvania,  the 
Bureau  of  Forestry  is  responsible  for  the 
administration  of  the  forestry  program. 
Therefore,  in  the  April  8,  1993  Federal 
Register  (58  FR  18149).  we  required 
Pennsylvania  to  amend  sections 
87.151(d).  89.86(e)(2)(ii){C).  and 
90.155(d)  to  require  approval  by  the 
Bureau  of  Forestry  on  either  a  site-by- 
site'or  program-wide  basis. 

By  letter  dated  January  30,  2002, 
Pennsylvania  Department  of 
Environmental  Protection  (DEP) 
submitted  a  comparison  of  the  State 
regulations  referred  to  above  and  the 
corresponding  Federal  regulations  along 
with  its  explanation  of  why 
Pennsylvania's  regulations  are  as 
.  effective  as  their  Federal  counterparts. 
Following  this  correspondence.  OSM's 
Harrisburg  Field  Office,  by  letter  dated 
February  22.  2002  (Administ»ative 
Record  No.  PA-803.24).  submitted  a 
request  to  the  Bureau  that  it  review  the 
regulations  at  issue.  By  letter  dated 
March  20,  2002  (Administrative  Record 
No.  PA-803.25).  the  Bureau  approved 
the  subject  regulations. 

In  its  letter,  the  Bureau  stated  that  it 
"approveldl  of  the  Pennsylvania  DEP 
Protection  Regulations,  particularly  the 
relevant  portions  of  sections  87.151(d). 
89.86(e)(2)(ii)(C).  90.155(d).  90.155(C). 
87.155(b)(2),  89.86(e)(2)(ii),  and 
90.159(b)(2)."  The  latter  four  regulations 
approved  in  the  Bureau's  letter  contain 
species  composition  and  configuration 


rules  that  apply  to  reclaimed  forest  land. 
Because  the  Bureau  has  approved  the 
configuration  and  species  composition 
for  reclaimed  forest  land,  as  required 
under  30  CFR  938.16(ffi),  we  are 
proposing  to  remove  the  required 
amendment. 

We  note  that,  in  its  letter,  the  Bureau 
did  not  specify  whether  it  was 
approving  Pennsylvania's  regulations  on 
a  site-by-site  or  a  program  wide  basis,  as 
required  in  30  CFR  938.16(fff).  However, 
in  its  January  30,  2002,  letter  to  us.  the 
State  pointed  out  that  "[cjonsultation 
with  the  Pennsylvania  Bureau  of 
Forestry  occurred  on  a  program  wide 
basis  during  development  of  the 
primacy  regulations  in  the  early  1980s. 
In  addition,  the  configuration  and 
species  composition  for  reclaiming 
forest  land  is  reviewed  and  approved  on 
a  penhit-by-permit  basis  by  foresters  in 
the  District  Mining  Office." 

Finally,  the  Bureau  noted  in  its 
approval  that  "(w]hile  we  approve  of 
the  regulations  as  written,  we  would 
like  to  point  out  that  they  could  be 
improved  with  language  that  promotes 
the  use  of  native  species  when  practical, 
and  to  not  use  the  invasive  species  on 
[Department  of  Conservation  and 
Natural  Resources]  list  of  invasive 
species."  (emphasis  in  original).  We, 
too,  encourage  the  use  of  native  species, 
when  practical,  and  discourage  the  use 
of  invasive  species.  However,  because 
the  Bureau's  suggestioU  is  not  a 
contingency  on  its  approval,  we  are 
proposing  to  remove  the  required 
amendment. 

in.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  seeking  your 
comments  on  whether  the  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15."  If  we- 
approve  the  amendment,  it  will  become 
part  of  the  State  program. 

Written  Comments 

Send  your  written  or  electronic 
comments  to  OSM  at  the  address  given 
above.  Your  written  comments  should 
be  specific,  pertain  only  to  the  issues 
proposed  in  this  rulemaking,  and 
include  explanations  in  support  of  your 
recommendations.  We  will  not  consider 
or  respond  to  your  comments  when 
developing  the  final  rule  if  they  are 
received  after  the  ciose  of  the  comment 
period  (see  DATES).  We  will  make  every 
attempt  to  log  all  comments  into  the 
administrative  record,  but  comments 
delivered  to  an  address  other  than  the 
Harrisburg  Field  Office  may  not  be 
logged  in. 


Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCII  or  Word  file  avoiding  the  use 
of  special  characters  and  any  form  of 
encryption.  Please  also  include  "Attn: 
SATS  No.  PA-142-FOR"  and  your 
name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  that  we  have  received 
your  Internet  message,  contact  the 
Harrisburg  Field  Office  at  (717)  782- 
4036. 

Availability  of  Comment 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
normal  business  hours.  We  will  not 
consider  anonymous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
begirming  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

Publfc  Hearing 

If  you  wish  to  speak  at  the  public    «, 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  by  4 
p.m..  e.s.t.  on  June  18,  2003.  If  you  are 
disabled  and  need  special 
accommodations  to  attend  a  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  We 
will  arrange  the  location  and  time  of  the 
hearing  with  those  persons  requesting 
the  hearing.  If  no  one  requests  an 
opportunity  to  speak,  we  will  not  hold 
a  hearing. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  the 
public  hearing  provide  us  with  a  written 
copy  of  his  or  her  comments.  The  public 
heeu-ing  will  continue  on  the  specified 
date  until  everyone  scheduled  to  speak 
has  been  given  an  opportunity  to  be 
heard.  If  you  are  in  the  audience  and 
have  not  been  scheduled  to  speak  and 
wish  to  do'  so,  you  will  be  allowed  to 
speak  after  those  who  have  been 
scheduled.  We  will  end  the  hearing  after 
everyone  scheduled  to  speak  and  others 
present  in  the  audience  who  wish  to 
speak,  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak,  we  may  hold  a 
public  meeting  rather  than  a  public 
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hearing.  If  you  wish  to  meet  with  us  to 
discuss  the  amendment,  please  request 
a  meeting  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  are  open  to 
the  public  and,  if  possible,  we  will  post 
notices  of  meetings  at  the  locations 
listed  under  ADDRESSES.  We  wrill  make 
a  written  sununarj-  of  each  meeting  a 
part  of  the  administrative  record. 

rv.  Procedural  Determinations 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulation. 

Executive  Order  12866— Regulatory 
Planning  and  fleview 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  J  2  988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because,  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Fedei^l  regulations  at  30  CFR 
730.11,  732.15.  and  732.17(h){10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731.  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMpRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  wi,th"  the  requirements  of 
SMCRA.  Section  503(a)(7)  requires  that 
State  programs  contain  rules  and 


regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  13175 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  Executive  Order 
13175.  we  have  evaluated  the  potential 
effects  of  this  rule  on  Federally 
recognized  Indian  tribes  and  have 
determined  that  the  rule  does  not  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  Tribes. 
This  proposed  rule  applies  only  to  the 
Pennsylvania  program  and  therefore 
does  not  affect  tribal  programs. 

Executive  Order  13211 — Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
E){ecutive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Polity  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCR.\  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
.  major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the  = 
Paperwork  Reduction  Act  (44  U.S.C. 
3507efseq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 


prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act    . 

This  rule  is  not  a  major  rule  under  5" 
U.S.C.  804(2).  the  Small  Business 
Regulator^'  Enforcemerrt  Fairness  Act.  - 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  SlOO  million: 
(b)  Will  not  cause  a  niajor  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  governmental  afgencies  or 
geographic  regions;  and  (c)  Does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
that  the  State  submittal,  which  is  the 
subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  SlOO  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  State  submittal,  which 
is  the  subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  did  not  impose  an  unfunded 
mandate 

List  of  Subjects  in  30  CFR  Part  938 

Intergovernmental  relations."  Surface 
mining.  Underground  mining. 

Dated:  May  27.  2003.- 
Brent  Wahlquist. 

Regional  Director.  Appalachian  Regional 

Coordinating  Center. 

IFR  Dot .  03-1.3850  Filed  6-2-03;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  20 
RIN  2900-AL45 

Board  of  Veterans'  Appeals:  Rules  of 
Practice — Notice  Procedures  Relating 
to  Wittidrawal  of  Services  by  a 
Representative 

agency:  Department  of  Veterans  Affairs. 
ACnON:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  Department  of  Veterans 
Affairs'  (VA)  Board  of  Veterans'  Appeals 
Rules  of  Practice  to  simplify  notice 
procedures  relating  to  withdrawal  of 
services  by  a  representative  after 
certification  of  an  appeal.  We  believe 
that  these  simplified  notice  procedures 
would  be  adequate  for  establishing 
proof  of  service. 

DATES:  Comments  must  be  received  on 
or  before  August  4,  2003. 
ADDRESSES:  Mail  or  hand-deliver 
Written  comments  to:  Director.  Office  of 
Regulations  Management  (02D). 
Department  of  Veterans  Affairs.  810 
Vermont  Ave.,  NW.,  Room  1154, 
Washington.  DC  20420;  or  fax  comments 
to  (202)  273-9289;  or  e-mail  comments 
to  OGCRegulations@maU.va.gov. 
Comments  should  indicate  that  they  are 
submitted  in  response  to  "RIN  2900- 
AL45."  All  comments  received  will  be 
available  for  public  inspection  in  the 
Office  of  Regulations  Management, 
Room  1158.  between  the  hours  of  8  a.m. 
>      and  4:30  p.m.,  Monday  through  Friday 
(except  holidays). 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  L.  Keller.  Senior  Deputy  Vice 
Chairman,  Board  of  Veterans'  Appeals. 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420  (202-565-5978). 
SUPPLEMENTARY  INFORMATION:  The  Board 
of  Veterans'  Appeals  (Board)  is  an 
administrative  body  that  decides 
appeals  from  denials  by  agencies  of 
original  jurisdiction  (AOJs)  of  claims  for 
veterans'  benefits.  This  document 
proposes  to  amend  the  Board's  Rules  of 
Practice  for  the  purpose  of  simplifying 
notice  procedures  in  connection  with 
motions  to  withdraw  services  by  a 
representative  after  certification  of  an 
appeal. 

Rule  608(b)(2)  (38  CFR  20.608(b)(2))    - 
contains  various  requirements  relating 
to  withdrawal  of  services  by  a 
representative  after  certification  of  an 
appeal.  The  only  requirements  we 
propose  amenaijig  concern  the  notice 
procedures.  Ciurently.  a  representative 
must  send  the  appellant  a  copy  of  the 


representative's  motion  to  withdraw 
services  by  mailing  the  motion,  return 
receipt  requested;  after  the 
representative  receives  the  signed     ' 
receipt  showing  that  the  motion  was 
received,  the  representative  must  file 
the  signed  receipt  with  the  Board.  If  the 
appellant  files  a  response,  the  appellant 
is  required  to  send  the  representative  a 
copy  of  the  response  by  mailing  it. 
return  receipt  requested,  and  is  required 
to  file  the  signed  receipt  with  the  Board. 

We  do  not  believe  that  the  current 
level  of  proof  of  notice  is  appropriate. 
-First-class  mail  is  used  for  other 
important  documents  affecting  the 
appellants  and  represerntatives  involved 
in  these  appeals,  including  the  AOJ 
decisions  that  are  the  subject  of  the 
appeals  and  the  Board's  decisions.  We 
are  proposing  a  change  to  require 
merely  use  of  first-class  mail,  postage 
prepaid,  with  a  certificate  of  service. 
This  proposed  change  would  be  in  line 
with  general  rules  of  proof  of  service  in 
the  Federal  Rules  of  Civil  Procedure. 
•Fed.  R.  Civ.  P.  5(d)  (generally,  a 
certificate  of  service  by  a  party  (or 
attorney)  is  sufficient  proof  of  service). 
We  believe  these  simplified  procedures 
would  provide  adequate  assurance  of 
receipt,  when  considered  in  light  of  the 
benefits  of  simplification  of  the  notice 
procedures.  These  proposed  procedures 
would  remove  the  extra  steps  of  the 
current  return  receipt  requirements  and 
would  more  easily  enable  the  appellant 
to  file  a  response,  either  opposing  or 
supporting  the  representative's  motion. 
Also,  these  proposed  procedures  would 
shorten  the  time  before  the  motion  is 
ripe  for  determination  by  the  Board, 
expediting  the  possibility  of  a  transition, 
if  appropriate,  to  a  new  representative. 

Accordingly,  we  propose  amending 
the  rule  in  cases  involving  a  motion  to 
withdraw  services  by  a  representative 
after  certification  of  an  appeaL  to 
provide  that  proof  of  service  will  be 
accomplished  by  filing  a  statement  with 
the  Board  certifying  that  the  motion  has 
been  sent  by  first-class  mail,  postage 
prepaid,  to  the  appellant  or  that  the 
response  has  been  sent  by  first-class 
mail,  postage  prepaid,  to  the 
representative,  as  applicable. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532,  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  govenunents,  in 
the  aggregate,  or  by  the  private  sector  of 
$100  million  or  more  in  any  given  year. 
This  rule  would  have  no  consequential 
effect  on  State,  local,  or  tribal 
governments. 


Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  new  collection  of 
information  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501-3521). 

Executive  Order  12866 

This  regulatory  amendment  has  been- 
reviewed  by  the  Office  of  Management 
and  Budget  under  the  provisions  of 
Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  would  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
This  rule  would  merely  concern 
requirements  for  proof  of  service  of 
motions  for  withdrawal  of  services  by  a 
representative  after  certification  of  an 
appeal  before  the  Board,  and  for  proof 
of  service  of  responses  to  such  motions. 
Moreover,  such  motions  and  responses 
are  events  that  occur  in  only  a  minor 
proportion  of  the  cases  before  the  Board. 
Any  economic  impact  on  small  entities 
would  be  minimal.  Therefore,  pursuant 
to  5  U.S.C.  605(b),  this  amendment  is 
exempt  fi-om  the  initial  and  final 
regulatory  flexibility  analysis 
requirements  of  sections  603  and  604. 

List  of  Subjects  in  38  CFR  Part  20 

Administrative  practice  and 
procedure.  Attorneys,  Lawyers,  Leg^ 
services,  ProceduraJ  rules,  Veterans. 

Approved:  May  27.  2003. 
Anthony  J.  Principi,  , 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  20  is  proposed  to 
be  amended  as  set  forth:     ' 

PART  2&-B0ARD  OF  VETERANS' 
APPEALS:  RULES  OF  PRACTICE 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  SaU.S.C.  501(a)  and  as  noted  in 
specific  sections. 

§20.608    [Amended] 

2.  Section  20.608,  paragraph  (b)(2)  is 
amended  by: 

A.  In  the  third  sentence,  removing 
"permitted."  and  adding,  in  its  place, 
"permitted,  and  a  signed  statement 
certifying  that  a  copy  of  the  motion  was 
sent  by  first-class  mail,  postage  prepaid, 
to  the  appellant,  setting  forth  the 
address  to  which  the  copy  was  mailed." 

B.  Removing  the  sixth  and  seventh 
sentences. 

C.  In  the  eighth  sentence,  removing 
"motion."  and  adding,  in  its  place, 
"motion  and  must  include  a  signed 


statement  certifying  that  a  copy  of  the 
response  was  sent  by  first-class  mail, 
postage  prepaid,  to  the  representative, 
setting  forth  the  address  to  which  the 
copy  was  mailed." 

D.  Removing  the  ninth  and  tenth 
sentences. 

iFR  Doc.  03-13797  Filed  6-2-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52  ' 

[MD1 31-3091  b;  FRL-7503-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  Amendments  to  the  Control 
of  Volatile  Organic  Compounds  from 
Chemical  Production  and 
Polytetraftuoroethylene  Installations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  State  of 
Maryland.  The  revisions  consist  of 
amendments  to  Maryland's  air  pollution 
control  regulations  governing  specific 
processes  on  volatile  organic  compound 
(VOC)  requirements  that  initially 
included  organic  chemicals  and  are 
being  expanded  to  include  inorganic 
chemicals  and  polytetrafluoroethylene 
(PTFE)  products.  In  the  Final  Rules 
section  of  this  Federal  Register,  EPA  is 
approving  the  State's  SIP  submittal  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  diomments  must  be  received  in 
wnriting  by  July  3,  2003. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Makeba  A.  Morris, 
Branch  Chief,  Air  Quality  Plaiming  and 
Iiiformatipn  Services  Branch,  Mailcode 
3AP21,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Permsylvania  19103.  ■ 


Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  in,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  and 
the  Maryland  Department  of  the 
Environment,  1800  Washington  Blvd., 
Suite  730,  Baltimore,  Mar>'la'nd  21230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Harris,  (215)  814-2168,  at  the  EPA 
Region  III  address  above,  or  by  e-mail  at 
harris.betty@epa.gov. 
SUPPLElMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action  for  Maryland's  amendments  to 
the  control  of  VOCs  from  chemical 
production  and  PTFE  installations,  that 
is  located  in  the  "Rules  and 
Regulations"  section  of  this  Federal 
Register  publication.  Please  note  that  if 
EPA  receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  fi^om  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

Dated:  May  20.  2003.     , 
Abraham  Ferdas, 

Acting  Regional  Administrator,  Region  III. 
[FR  Doc.  03-13701  Filed  6-2-03;  8:45  am) 
BILUNG  CODE  eS60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
pW038/053-6026b;  FRL-750O-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  West 
Virginia;  Regulation  To  Prevent  and 
Control  Air  Pollution  from  the 
Emission  of  Sulfur  Oxides 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of  West 
Virginia  for  the  purpose  of  establishing 
regulations  to  prevent  and  control  air 
pollution  fi-om  the  emission  of  sulfur 
oxides.  In  the  final  rules  section  of  this 
Federal  Register,  EPA  is  approving  the 
State's  SIP  submittal  as  a  direct  final 
rule  without  pridr  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  more  detailed  description 
of  the  state  submittal  and  EPA's 
evaluation  are  included  in  a  Technical 


Support  Dociunent  (TSD)  prepared  in 
support  of  this  rulemaking  action.  A 
copy  of  the  TSD  is  available,  upon 
request,  bora  the  EPA  Regional  Office 
listed  in  the  ADDRESSES  section  of  this 
document.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 

DATES:  Comments  must  be  received  in 
writing  by  luly  3,  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Makeba  Morris.  Branch 
Chief,  Air  Quality  Planning  and 
Information  Services  Branch,  Mailcode 
3AP21,  U.S.  Environmental  Protection 
Agency.  Region  III.  1650  Arch  Street, 
Philadelphia.  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia.  Pennsylvania  19103.  and 
the  West  Virginia  Department  of 
Environmental  Protection.  Division  of 
Air  Quality.  7612  MacCorkle  Avenue. 
S.E.,  Charleston.  WV  25304-2943. 

FOR  FURTHER  INFORMATION  CONTACT:  Jill 
Webster  (215)  814-2033.  or  Ellen 
Wentworth  (215)  814-2034.  or  by  e-mail 
at  webster.jill@epa.gov.  or 
wentworth .  ellen@epa.gov. 

SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action  of  West  Virginia's  regulation  to 
Prevent  and  Control  Air  Pollution  bom 
the  Emission  of  Sulfur  Oxides,  that  is 
located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register     . 
publication.  • 

Dated:  May  8,  2003. 
James  W.  Newsom, 

Acting  Regional  Administrator,  Region  lU. 
[FR  Doc.  03-13703  Filed  6-2-03;  8:45  am] 

BILUNG  CODE  6S60-50-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  267-0394b;  FRL-7495-6] 

Revisions  to  the  Callfomia  State 
implementation  Plan,  San  Joaquin 
Valley  Unified  Air  Pollution  Control 
District  and  Soutti  Coast  Air  Quality 
Management  District 

agency:  EnvironmentciJ  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUIMMARY:.EPA  is  proposing  to  approve 
revisions  to  the  San  Joaquin  Valley 
Unified  Air  Pollution  Control  District 
(SJVUAPCD)  and  South  Coast  Air 
Quality  Management  District 
(SCAQMD)  portions  of  the  California 
State  Implementation  Plan  (SIP).  These 
revisions  concern  volatile  organic 
compound  (VOC)  and  particulate  matter 
(PM-10)  emissions  from  commercial 
charbroiling  and  VOC  emissions  from 
solvent  cleaning.  We  are  proposing 
approval  of  local  rules  that  regulate 
these  emission  sources  under  the  Clean 
Air  Act  as  amended  in  1990  (CAA  or  the 
Act).  ,      • 

DATES:  Any  comments  on  this  proposal 
must  arrive  by  July  3,  2003. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel.  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX.  75  Havi^home 
Street,  San  Francisco,  CA  94105; 
steckel.andrew-@epa.gov. 

You  can  inspect  a  copy  of  the 
submitted  rule  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  a  copy 
of  the  submitted  rule  revisions  and 
TSDs  at  the  following  locations: 
Air  and  Radiation  Docket  and 

Information  Center,  U.S. 

Environmental  Protection  Agency, 
.     (Mail  Code  6102T),  Room  B-102. 

1301  Constitution  Avenue,  NW., 

Washington,  DC  20460. 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  1001  "I"  Street, 

Sacramento,  CA  95814. 
San  Joaquin  Valley  Unified  Air 

Pollution  Control  District.  1990  East 

Gettysburg  Street,  Fresno,  CA  93726. 
South  Coast  Air  Quality  Management 

District,  21865  East  Copley  Drive, 

Diamond  Bar,  CA  91765. 

A  copy  of  the  rules  may  also  be 
available  via  the  Internet  at  http:// 
www.  arb.ca  .gov /drdb/ drdhltxt.htm. 
Please  be  advised  that  this  is  not  an  EPA 
website  and  may  not  contain  the  same 


version  of  the  rule  that  was  submitted 
to  EPA. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 
Petersen,  Rulemaking  Office  (AlR-4), 
U.S.  Environmental  Protection  Agency, 
Region  IX;  (415)  947-4118. 
SUPPLEMENTARY  INFORMATION:  This 
proposal  addresses  the  approval  of  local 
SJVUAPCD  Rule  4292  and  SCAQMD 
Rule  1171.  In  the  Rules  section  of  this 
Federal  Register,  we  are  approving 
these  local  rules  in  a  direct  fi^al  action 
without  prior  proposal  because  we 
believe  these  SIP  revisions  are  not 
controversial.  If  we  receive  adverse 
conunents,  however,  we  will  publish  a 
timely  withdrawal  of  the  direct  final 
rule  and  address  the  comments  in 
subsequent  action  based  on  this 
proposed  rule.  We  do  not  plan  to  open 
a  second  comment  period,  so  anyone 
interested  in  commenting  should  do  so 
at  this  time.  If  we  do  not  receive  adverse 
comments,  no  further  activity  is  • 
planned.  For  further  information,  please 
see  the  direct  final  action. 

Dated;  April  28.  2003. 
Alexis  Strauss, 

Acting  Regional  Administrator.  Region  IX. 
(FR  Dor.  03-13706  Filed  6-2-03;  8:45  am] 

BN.LJNQ  COOC  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52       ^ 
[TN-21»-9952(b);  FRL-7506-7] 

Approval  and  Promulgation  of 
Implementation  Plans  Tennessee: 
Approval  of  Revisions  to  the 
Tennessee  State  Implementation  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  approving 
revisions  to  the  Tennessee  Department 
of  Environment  and  Conservation's 
definitions  of  Volatile  Organic 
Compounds  submitted  on  February  3, 
1999,  by  the  State  of  Tennessee.  These 
revisions  are  designed  for  the  State 
Implementation  Plan  (SIP)  to  attain  the 
national  ambient  air  quality  standards 
(NAAQS)  for  ozone  under  title  I  of  the 
Clean  Air  Act  (CAA).  The  additional 
compounds  HFC43-10mee,  HCFC- 
225ca,  and  HCFC-225cb  are  added  to 
the  list  of  exempt  compounds  on  the 
basis  that  they  have  negligible 
contribution  to  the  tropospheric  ozone 
formation. 

In  the  Final  Rules  section  of  this 
Federal  Register,  the  EPA  is  approving 
the  State's  SIP  revision  as  a  direct  final 


rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  significant,  material,  and 
adverse  comments  are  received  in 
response  to  this  rule,  no  further  activity 
is  contemplated.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this  rule. 
The  EPA  will  not  institute  a  second 
comment  period  on  this  document.  Any 
parties  interested  in  commenting  on  this 
document  should  do  so  at  this  time. 

DATES:  Written  comments  must  be 
received  on  or  before  July  3.  2003.' 

ADDRESSES:  All  comments  should  be 
addressed  to:  Steve  Scofield  or  Nacosta 
Ward;  Regulatory  Development  Section; 
Air  Plaiming  Branch;  Air,  Pesticides, 
and  Toxics  Management  Divisit)n;  U.  S. 
Environmental  Protection  Agency 
Region  4;  61  Forsyth  Street.  SW.. 
Atlanta,  Georgia  30303-8960. 

Copies  of  the  State  submittal(s)  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours:  Environmental  Protection 
Agency,  Region  4,  Air  Planning  Branch, 
61  Forsyth  Street,  SW.,  Atlanta.  Georgia 
30303-8960.  (Steve  Scofield,  404/562- 
9034  or  Nacosta  Ward,  404/562-9140). 
Tennessee  Department  of  Environment 
and  Conservation,  Division  of  Air 
Pollution  Control.  L  &  C  Annex.  9th 
Floor.  401  Church  Street,  Nashville, 
Tennessee  37243-1531.  615-532-0554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Scofield  or  Nacosta  Ward; 
Regulatory  Development  Section;  Air 
Planning  Branch;  Air,  Pesticides,  and 
Toxics  Management  Division;  U.  S. 
Environmental  Protection  Agency 
Region  4;  61  Forsyth  Street.  SW.. 
Atlanta.  Georgia  30303-8960.  Mr. 
Scofield  and  Ms.  Ward  can  also  be 
reached  by  telephone  at  404/562-9034 
and  404/562-9140,  or  by  electronic  mail 
at  scofield.steve@epa.gov  and 
ward.nacosta@epa.gov,  respectively. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
Rules  section  of  this  Federal  Register. 

Dated:  May  20,  2003. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator.  Region  4. 
(FR  Doc.  03-13708  Filed  6-2-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[WV05a-«029b;  FRL-7504-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  West 
Virginia;  Regulation  to  Prevent  and 
Control  Particulate  Matter  Air  Pollution 
From  Manufacturing  Procesees  and 
Associated  Operations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  proposes  toapprov(B  the 
State  Implementation  Plan  (SEP) 
revision  submitted  by  the  State  of  West 
Virginia  for  the  piupose  of  establishing 
regulations  for  the  prevention  and 
control  of  particulate  matter  air 
pollution  from  manufacturing  processes 
and  associated  operations.  In  the  final 
rules  section  of  this  Federal  Register, 
EPA  is  approving  the  State's  SIP 
submittal  as  a  direct  final  rule  vrithout 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  more  detailed  description 
of  the  State  submittal  and  EPA's 
evaluation  are  included  in  a  Technical 
Support  Document  (TSD)  prepared  in 
support  of  this  rulemaking  action.  A 
copy  of  the  TSD  is  available,  upon 
request,  from  the  EPA  Regional  Office 
listed  in  the  ADDRESSES  section  of  this 
document.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
Any  parties  interested  in  commenting 
on  this  action.should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  July  3,  2003. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Makeba  Morris,  Chief, 
Air  Quality  Planning  and  Information 
Branch,  Mailcode  3 AP2 1 ,  U.S. 
Environmental  Protection  Agency, 
Region  ID,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Fhrotection  Division, 
U.S.  Enviroiunental  Protection  Agency, 
Region  111,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  West 
Virginia  Department  of  Environmental 
Protection.  Division  of  Air  Quality,  7012 


MacCorkle  Avenue,  SE.,  Charleston,  WV 

25304-2943. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Anderson,  (215)  814-2173,  or 

by  e-mailat 

anderson.kathIeen@epa.gov. 

SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action,  with  the  same  title,  that  is 
located  in  the  "Rules  and  RegiJations" 
section  of  this  Federal  Register 
publication. 

Dated:May20.  2003.  •    • 

Abraham  Ferdas, 

Acting  Regional  Administrator,  Region  IB. 
(FR  Doc.  03-13710  Filed  6-2-03;  8:45  am] 
nUJNG  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  PaH  S2  ' 

[PA158-4206b;  FRL-7504-51 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plani; 
Perfhsylvania;  Removal  of  Alternative 
Emission  Reduction  Limitations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


Region  HI.  1650  Arch  Street. 
Philadelphia.  Peimsylvania  19103. 
Copies  of  the  dociunents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hoiu^  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  and 
the  Pennsylvania  Department  of 
Environmental  Resources  Bureau  of  Ajr 
Quality  Control,  P.O.  Box  8468,  400 
Market  Street,  Harrisburg,  Permsylvania 
17105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Anderson,  (215)  814-2173,  or 
by  e-mail  at 
anderson.kathleen@epa.gov. 

SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action,  with  the  same  title,  that  is 
located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register 
publication. 

Dated:  May  20,  2003. 
Abraham  Terdas, 

Acting  Regional  Administrator,  Region  HI. 
iFR  Doc.  03-13712  Filed  &-2-03;  8:45  am] 
BILUNG  cool  6S6O-S0-l> 


SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Pennsylvania  for  the 
piu^jose  of  removing  alternative 
emission  reduction  limitations  for  eight 
facilities.  In  the  final  rules  section  of 
this  Federal  Register,  EPA  is  approving 
the  State's  SIP  submittal  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
conmients.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If-no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  wrill  be 
addr^sed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  July  3,  2003. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Makeba  Morris,  Chief, 
Air  Quality  Plaiming  and  hiformation 
Services  Branch,  Mailcode  3AP21,  U.S. 
Enviromnental  Protection  Agency, 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  2 

[ET  Docket  No.  03-102  and  99-261;  FCC 
03-90] 

Above  76  GHz 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


summary:  This  docimient  seeks 
comment  on  reallocate  spectrum  in  the 
76-81  GHz  frequency  and  the  frequency 
bands  above  95  GHz  to  make  the 
domestic  and  international  frequency 
allocation  changes  consistent  with  each 
other.  The  realignment  is  consistent 
with  change  made  at  the  2000  World 
Radiocommimication  Conference 
(WRC-2000).  The  primary  intent  of 
WRC-2000  was  to  place  scientific 
services,  such  as  Earth-exploration 
satellite  (EESS)  and  radio  astronomy 
(RAS)  services  in  spectrum  better  suited 
to  their  needs.  This  document  also  seeks 
comment  on  adopting  the  limit  for 
maximimi  power  spectral  density  that 
can  be  delivered  to  a  fixed  service 
transmitter  antenna  set  forth  in  the  U.S. 
proposal  to  WRC-2000. 
DATES:  Written  comments  are  due 
August  4,  2003,  and  reply  comments  are 
due  September  2,  2003. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Shameeka  Parrott,  Office  of  Engineering 
and  Technology,  (202)  418-2062.  email: 
sparrott®fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Commission's  Notice  of 
Proposed  Rulemaking,  ET  Docket  No. 
03-102  and  99-261.  FCC  03-90. 
adopted  April  16,  2003,  and  leleased 
April  28.  2003.  The  full  text  of  this 
document  is  available  for  inspection 
and  copying  during  nonnal  business 
hours  in  the  FCC  Reference  Center 
(Room  CY-A257).  445  12th  Street.  SW.. 
Washington.  DC  20554.  The  complete 
text  of  this  document  sdso  may  be 
purchased  from  the  Commission's  copy 
contractor,  Qualex  International,  445 
12th  Street.  SW..  Room.  CY-B402, 
Washington.  DC  20554.  The  full  text 
may  also  be  downloaded  at:  http:// 
www.fcc.gov.  Alternate  formats  are 
available  to  persons  with  disabilities  by 
contacting  Brian  Millin  at  (202)  418- 
7426  OT  TTY  (202)  418-7365. 

Pursuant  to  §§  1.415  and  1.419  of  the 
Commission's  rules,  47  CFR  1.415, 
1.419.  interested  parties  may  file 
comments  on  or  before  August  4.  2003, 
and  reply  comments  on  or  before 
September  2,  2003.  Comments  may  be 
filed  using  the  Commission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  See  Electronic  Filing 
of  Documents  in  Rulemaking 
Proceedings,  63  FR  24121,  May  1,  1998. 
Comments  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
niunbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  U.S.  Postal  Service  mailing 
address,  and  the  applicable  docket  or 
rulemaking  number.  Parties  may  also 
submit  an  electronic  comment  by 
Internet  e-mail.  To  get  filing  ins^ctions 
for  e-mail  comments,  commenters 
should  send  an  e-mail  to  ecfs@fcc.gov, 
and  should  include  the  following  words 
in  the  body  of  the  message,  "get  form 
<your  e-mail  address."  A  sample  form 
and  directions  will  be  sent  in  reply. 
Parties  who  choose  to  file  by  paper  must 
file  an  original  and  four  copies  of  each 
filing.  If  more  than  one  docket  or 
rulemaking  number  appear  in  the 
caption  of  this  proceeding,  commenters 
must  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 
number. 


All  filings  must  be  addressed  to  the 
Commission's  Secretary.  Office  of  the 
Secretary.  Federal  Communications 
Commission.  Filings  can  be  sent  by 
hand  or  messenger  delivery,  by 
conunercial  overnight  courier,  or  by 
first-class  or  overnight  U.S.  Postal 
Service  mail  (although  we  continue  to 
experience  delays  in  receiving  U.S. 
Postal  service  mail).  The  Commission's 
contractor,  Vistronix,  Inc.,  will  receive 
hand-delivered  or  messenger-delivered 
paper  filings  for  the  Commission's 
Secretary  at  236  Massachusetts  Avenue, 
NE.,  Suite  110,  Washington,  DC  20002. 
The  filing  hours  at  this  location  are  8 
a.m.  to  7  p.m.  All  hand  deliveries  must 
be  held  together  with  rubber  bands  or 
fasteners.  Any  envelopes  must  be 
disposed  of  before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights.  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street, 
SW.,  Washington,  DC  20554. 

Summary  of  the  Notice  of  Proposed 
Rule  Making 

Reallocation  of  the  Frequency  Bands 
Above  76  GHz 


1.  The  primary  need  for  realigning 
spectnun  above  76  GHz  is  to 
accommodate  the  requirements  of  the 
RAS  and  EESS  services.  Specifically. 
RAS  must  operate  in  bands  that  meet 
the  requirements  for  spectral  line  and 
wideband  continuum  observations. 
Additionally,  the  EESS  must  operate  in 
bands  that  are  optimal  for  microwave 
limb  sounding  and  nadir  sounding  of 
water  vapor  and  other  atmospheric 
constituents.  Therefore,  we  proposed  to 
incorporate  WRC-2000  changes  into  our 
domestic  frequency  allocation  table. 
Consistent  with  proposed  allocation 
changes,  we  proposed  to  update  several 
footnotes  in  the  Table  (US74,  US211, 
US246,  US263,  and  US342)  to 
incorporate  proposed  bands  which 
footnotes  apply.  Also,  we  proposed  to 
replace  international  footnote  5.340  and 
5.149  with  U.S.  footnotes  US246  and 
US342,  respectively  and  apply  these 
footnotes  to  additional  bands.  Finally,  to 
make  the  U.S  Table  consistent  with 
WRC-2000  changes,  we  proposed  to 
remove  nine  U.S.  footnotes  that  were 
adopted  in  a  previous  Commission 
proceeding.  We  seek  comments  on  the 
proposed  changes. 

Maximum  Power  Density  ia  the  Band 
55.78-56.26  GHz 

2.  We  proposed  to  adopt  the  U.S. 
proposal  of  -28.5  dB  (W/MHz) 


domestically  as  the  maximum  power 
spectral  density  hmit  delivered  to  fixed 
service  transmitter  antennas  at  55.78- 
56.26  GHz.  This  was  proposed  due  to 
WRC-200  adopting  a  higher  power 
density  limit  of  -26  dB,  which  NTIA 
believes  is  unacceptable  for  domestic 
use.  The  tighter  limit  proposed  by  the 
U.S.  since  passive  measurements  are 
extremely  vulnerable  to  interference  due 
to  the  variability  of  the  atmosphere.  A 
new  U.S.  footnote  was  proposed  to 
reflect  the  proposed  change  in  power 
spectral  density  limit. 

3.  We  seek  comment  on  the  proposed 
power  spectral  density  limit. 
Commenters  should  address  the  power 
spectral  density  in  terms  of  its  ability  to 
protect  EESS  and  its  impact  on 
equipment  development,  as  well  as, 
alternative  power  limits  for  the  55  GHz 
systems  that  would  provide  the  same 
overall  protection  to  EESS  services. 
Commenters  should  address  the  impact 
of  this  limit  on  other  services  in  the 
band. 

Initial  Regulatory  Flexibility 
Certification 

4.  The  Regulatory  Flexibility  Act  of 
1980,  as  amended  (RFA),'  requires  that 
regulatory  flexibility  analyses  be 
prepared  for  notice-and-comment  rule 
making  proceedings,  unless  the  agency 
certifies  that  "the  rule  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  2  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  3  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.*  A 
"small  business  concern"  is  one  which: 
(1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA).5 


'  See  5  use.  603.  The  RFA,  see  5  U.S.C.  601- 
612,  has  been  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of  1996 
(SBREFA),  Public  Law  104-121.  Title  U.  110  Stat 
857(1996). 

25  U.S.C.  605(b). 

35  U.S.C.  601(6). 

*  5  U.S.C.  601(3)  (incorporating  by  reference  the 
definition  of  "small-business  concern"  in  the  Small 
Business  Act,  15  U.S.C.  632).  Pursuant  to  5  U.S.C. 
601(3),  the  statutory  definition  of  a  small  business 
applies  "unless  an  agency,  after  consultation  with 
the  Office  of  Advocacy  of  the  Small  Business 
Administration  and  after  opportunity  for  public 
comment,  establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the  activities  of 
the  agency  and  publishes  such  definition(s)  in  the 
Federal  Register." 

»15  U.S.C.  632. 


5.  In  this  proposed  rule,  we  propose 
to  realign  allocations  in  the  bands  76- 
81  GHz  and  95-1000  GHz  consistent 
with  the  international  allocation 
changes  obtained  at  WRC-2000.  This 
proposal  vvould  align  passive 
allocations  for  RAS  and  Earth- 
exploration  satellite  services  with 
spectrum  that  is  more  suited  for  such 
operations  and  would  continue  the 
Commission's  efforts  to  promote  the 
commercial  development  and  growth  of 
the  "jnillimeter  wave"  spectrum,  which 
will  provide  for  futile  developments  in 
technology  and  equipment.  We  also 
propose  to  adopt  domestically  the 
United  States  proposal  at  WRC-2000  in 
regards  to  the  maximum  power  density 
delivered  by  a  transmitter  to  the  antenna 
of  a  fixed  service  in  the  55.78-56.26 
GHz  band.  This  proposal  will  protect 
EESS  from  unaccepted  interference  from 
fixed  and  mobile  operations.  These 
proposed  changes  will  not  cause  a 
significant  adverse  economic  impact  to 
small  entities  because  there  are  no 


licensed  commercial  uses  above  76  GHz; 
that  is,  no  incumbent  licensees  vdll  be 
affected.  Service  rules  will  be  adopted 
in  later  proceedings,  as  appropriate. 

6.  Therefore,  we  certify  that  the 
proposals  in  the  NPRM,  if  adopted,  will 
not  have  a  significant  economic  impact- 
on  a  substantial  niunbOT  of  small 
entities.  The  Commission  will  send  a 
copy  of  the  NPRM,  including  a  copy  of 
the  Initial  Regulatory  Flexibility 
Certification,  to  the  Oiief  Counsel  for 
Advocacy  of  the  SBA.* 

List  of  Subiects  in  47  CFR  Part  2 

Radio. 
Federal  Cominimications  Commission 
Marlene  H.  Dortch,  \ 

Secretary. 

c 

Proposed  Rules 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 


6  5  U.S.C.  605(b). 


Commission  proposes  to  amend  47  CFR 
part  2  as  follows: 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  302a,  303,  and 
336,  unless  otherwise  noted. 

2.  Amend  §  2.106  as  follows: 

a.  Revise  pages  79  and  81  through  90 
of  the  Table. 

b.  In  the  list  of  United  States 
footnotes,  revise  footnotes  US74,  US211, 
US246,  US263,  and  US342;  delete  ' 
US369,  US370,  US371.  US372,  US373. 
US374,  US375,  US376,  and  US377. 

c.  In  the  list  of  United  States 
footnotes,  add  footnote  USXXX. 

The  additions  and  revisions  read  as 
follows: 

§  2.1 06    Table  of  Frequency  Allocations. 
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United  States  (US)  Footnotes 
*        *        *        *        * 

US74  In  the  bands  25.55-25.67,  73.0- 
74.6,  406.1-410.0,  608-614.  1400-1427, 
1660.5-1670.0,  2690-2700,  and  4990- 
5000  MHz  and  in  the  bands  10.68-10.7, 
15.35-15.4,  23.6-24.0,  31.3-31.5,  86-92. 
100-102. 109.5-111.8. 114.25-116. 
148.5-151.5, 164-167,  200-209,  and 
250-252,  the  radio  astronomy  service 
shall  be  protected  from  exjraband 
radiation  only  to  the  extent  that  such 
radiation  exceeds  the  level  which  woidd 
be  present  if  the  offending  station  were 
operating  in  compliance  with  technical 
■  standards  or  criteria  applicable  to  the 
service  in  which  it  operates.  Radio 
astronomy  observations  in  these  bands 
are  performed  at  the  locations  listed  in 

US311. 

***** 

US2il  hi  the  bands  1670-1690,  5000- 
5250  MHz  and  10.7-11.7. 15.1365- 
15.35. 15.4-15.7.  22.5-22.55.  24-24.05, 
31.0-31.3,  31.8-32.0,  40.5-42.5.  84-86. 
123-130, 158.5-164, 167-168, 191.8- 
200,  and  252-265  GHz,  applicants  for 
airborne  or  space  station  assignments 
are  urged  to  take  all  practicable  steps  to 
protect  radio  astronomy  observations  in 
the  adjacent  bands  frt)m  harmful 
interference;  however,  US74  applies. 

*  *        *        *        *     ' 

US246  No  station  shall  be  authorized 
to  transmit  in  the  following  bands: 
608-614  MHz,  except  for  medical 
telemetry  equipment,''  1400-1427  MHz, 
1660.5-1668.4  MHz,  2690-2700  MHz, 
4990-5000  MHz,  10.68-10.7  GHz, 
15.35-15.4  GHz,  23.6-24  GHz,  31.3- 
31.8  GHz,  50.2-50.4  GHz,  52.6-54.25 
GHz,  86-92  GHz,  100-102  GHz,  109.5- 
111.8  GHz,  114.25-116  GHz,  148.5- 
151.5  GHz,  164-167  GHz,  182-185  GHz, 
190-191.8  GHz,  200-209  GHz,  226- 
231.5  GHz,  250-252  GHz, 

*  *         *         *         * 

US263  hi  the  bands  21.2-21.4  GHz, 
22.21-22.5  GHz,  36-37  GHz,  and  56.26- 
58.2  GHz,  the  space  research  and  Earth 
exploration-satellite  services' shall  not 
receive  protection  from  the  fixed  and 
mobile  services  operating  in  accordance 
with  the  Table  of  Frequency 
Allocations. 
***** 

US342  In  making  assignments  to 
stations  of  other  services  to  which  the 
bands:  13360-13410  kHz,  22.81-22.86 
GHz,  136-148.5  GHz,  37.5-38.25  MHz, 
23.07-23.12  GHz,  151.5-158.5  GHz, 


322-328.6  MHz,  31.2-31.3  GHz,  209- 
226  GHz,  1330-1400  MHz,  36.43-36.5 
GHz,  241-250  GHz,  1610.6-1613.8 
MHz,  42.5-^3.5  GHz,  252-275  GHz 
1660-1670  MHz,  48.94-49.04  GHz, 
3260-3267  MHz,  76-81  GH4.  3332-3339 
MHz,  95-100  GHz,  3345.8-3352.5  MHz, 
102-109.5  GHz,  4825-4835  MHz,  111.8- 
114.25  GHz,  14.47-14.5  GHz,  128.33- 
128.59  GHz.  22.01-22.21  GHz,  129.23- 
129.49  GHz,  22.21-22.5  GHz,  130-134 
GHz,  are  allocated,  administrations  are 
urged  to  take  all  practicable  steps  to 
protect  the  radio  astronomy  service  from 
harmful  interference.  Emissions  from 
spacebome  or  airborne  stations  can  be 
particularly  serious  sources  of 
interference  to  the  radio  astronomy 
service  (see  Nos.  4.5  and  4.6  and  Article 
29  of  the  rrU  Radio  Regulations). 

*  *        *        *  .      * 

USxxx  In  the  band  55.78-56.26  GHz, 
in  order  to  protect  stations  in  the  Earth 
exploration-satellite  service  (passive), 
the  maximum  power  density  delivered 
by  a  transmitter  to  the  antenna  of  a  fixed 
service  station  is  limited  to  -28.5  dB(W/ 
MHz). 

•  »        *        *        * 

[FR  Doc.  03-13780  Filed  6-2-03;  8:45  am] 
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'  Medical  telemetry  equipment  shall  not  cause 
harmful  interference  to  radio  astronomy  operations 
in  the  band  608-614  MHz  and  shall  be  coordinated 
under  the  requirements  found  in  47  CTR  95.1119. 


DEPARTMENT  OFDEFENSE 

48CFRPart206 
[DFARS  Case  2002-D023] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Follow-On 
Production  Contracts  for  Products 
Developed  Pursuant  to  Prototype 
Projects 

agency:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  with  request  for 
comments. 


summary:  DoD  is  proposing  to  amend 
the  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS)  to 
provide  an  exception  from  competition 
requirements  to  apply  to  contracts 
awarded  under  the  authority  of  Section 
822  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2002. 
Section  822  provides  for  award  of  a 
follow-on  production  contract,  without 
competition,  to  participants  in  an  "other 
transaction"  agreement  for  a  prototype 
project,  if  the  agreement  was  entered 
into  through  use  of  competitive 
procedures,  provided  for  at  least  one- 
third  non-Federal  cost  share,  and  meets 
certain  other  conditions  of  law. 
DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  shown  below  on  or  before 


August  4,  2003,  to  be  considered  in  the 
formation  of  the  final  rule. 
ADDRESSES:  Respondents  may  submit 
comments  directly  on  the  World  Wide 
Web  at  http://emissary.acq.osd.mil/dar/ 
dfars.nsf/pubcomm.  As  an  alternative, 
respondents  may  e-mail  comments  to: 
dfars@acq.osd.mil.  Please  cite  DFARS 
Case  2002-D023  in  the  subject  line  of  e- 
mailed  comments. 

Respondents  that  cannot  submit 
comments  using  either  of  the  above 
methods  may  submit  comments  to: 
Defense  Acquisition  Regulations 
Council,  Attn:  Ms.  Susan  L.  Schneider, 
OUSD(AT&L)DPAP(DAR).  IMD  3C132, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062;  facsimile  (703)  602-0350. 
Please  cite  DFARS  Case  2002-D023. 

At  the  end  of  the  comment  period, 
interested  parties  may  view  public 
comments  on  the  World  Wide  Web  at 
b  ttp  -.//emissary. acq.osd.mil/dar/ 
dfarsMsf. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Schneider.  (703)  602-0326. 
SUPPLEMENTARY  INFORMATION: 

'  A.  Background 

Section  845  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1994 
(Pub.  L.  103-160;  10  U.S.C.  2371  note) 
provides  authority  for  DoD  to  enter  into 
transactions  other  than  contracts,  grants, 
or  cooperative  agreements,  in  certain 
situations,  for  prototype  projects  that  are 
directly  relevant  to  weapons  or  weapon 
systems  proposed  to  be  acquired  or 
developed  by  DoD.  Such  transactions 
are  commonly  referred  to  as  "other 
transaction"  (OT)  agreements  for 
prototype  projects. 

Section  822  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2002 
(Pub.  L.  107-107)  permits  award  of  a    v- 
follow-on  production  contract,  without 
competition,  to  participants  in  an  OT 
agreement  for  a  prototj'pe  project  if— 

(1)  The  OT  agreement  provided  for  a 
follow-on  production  contract; 

(2)  The  OT  agreement  provided  for  at 
least  one-third  non-Federal  cost  share 
for  the  prototype  project; 

^3)  Competitive  procedures  were  used 
for  the  selection  of  parties  for 
participation  in  the  OT  agreement;    "  - 

(4)  The  participants  in  the  OT 
agreement  successfully  completed  the 
prototype  project; 

(5)  The  number  of  units  provided  ftx...^ 
in  the  follow-on  production  contract 
does  not  exceed  the  number  of  units 
specified  in  the  OT  agreement  for  such 
a  follow-on  production  contract;  and 

(6)  The  prices  established  in  the 
follow-on  production  contract  do  not 
exceed  the  target  prices  specified  in  the 
OT  agreement  for  such  a  follow-on 
production  contract 
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DoD  published  proposed  amendments 
to  the  "Other  Transactions"  regulations 
at  32  CFR  part  3  on  May  20,  2003  (68 
FR  27497),  to  implement  Section  822. 
This  proposed  DEARS  rule  provides  the 
corresponding  exemption  from 
competition  requirements  for  follow-on 
production  contracts  awarded  under  the 
authority  of  Section  822. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

DoD  does  not  expect  this  rule  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.. 
because  the  rule  applies  only  to 
production  contracts  for  DoD  weapons 
and  weapon  systems.  Such  contracts 
typically  are  not  awarded  to  small 
business  concerns.  Therefore,  DoD  has 
not  performed  an  initial  regulatory 
flexibility  analysis.  DoD  invites 
conunents  from  small  businesses  and 
other  interested  parties.  DoD  also  will 
consider  comments  from  small  entities 
concerning  the  affected  DFARS  subpart 
in  accordance  with  5  U.S.C.  610.  Such 
comments  should  be  submitted 
separately  and  should  cite  DFARS  Case 
2002-D023. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  206 

Government  procurement. 
Michele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore,  DoD  proposes  to  amend  48 
CFR  part  206  as  follows: 

1.  The  authority  citation  for  48  CFR. 
part  206  continues  to  read  as  follows: 


Authority:  41  U.S.C.  421  and  48  CFR 

Chapter!. 

PART  206— COMPETITION 
REQUIREMENTS 

2.  Section  206.001  is  amended  by 
adding,  after  paragraph  (b),  a  new 
paragraph  (S-70)  to  read  as  follows: 

206.001    Applicability. 

***** 

(S-70)  Also  excepted  from  this  part 
are  follow-on  production  contracts  for 
products  developed  pursuant  to  the 
"other  transactions"  authority  of  10 


U.S.C.  2371  for  prototype  projects 
when — 

(1)  The  other  transaction  agreement 
includes  provisions  for  a  follow-on 
production  contract; 

(2)  The  contracting  officer  receives 
sufficient  information  from  the 
agreements  officer  and  the  project 
manager  for  the  prototype  other 
transaction  agreement,  which 
documents  that  the  conditions  set  forth 
in  10  U.S.C.  2371  note,  subsections 
(f)(2)(A)  and  (B)  (see  32  CFR  3.9(c)), 
have  been  met;  and 

(3)  The  contracting  officer  establishes 
quantities  and  prices  for  the  follow-on 
production  contract  that  do  not  exceed 
the  quantities  and  target  prices 
established  in  the  other  transaction 
agreement. 

IFR  Doc.  01-1.3.'536  Filed  6-2-03;  8:45  am) 
BILUNG  CODE  5001 -OS-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  101&-AI74 

Endangered  and  Threatened  Wildlife 
and  Plants;  Designation  of  Critical 
Habitat  for  Arabia  peratellata  (Braun's 
Rock-cress) 

agency:  Fish  and  Wildlife  Service. 
Interior. 

action:  Proposed  rule  and  notice  of 
document  availability. 


SUMMARY:  We,  the  Fish  and  Wildlife 
Service  (Service),  determine  that  critical 
habitat  is  prudent  and  propose  to 
designate  critical  habitat  for  the  Arabis 
perstellata  (Braun's  rock-cress),  an 
endangered  species  listed  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  We  propose  20  specific 
geographic  areas  (units)  in  Kentucky  (17 
units)  and  Tennessee  (3  units)  as  critical 
habitat  for  Arabis  perstellata.  These 
units  encompass  approximately  408 
hectares  (ha)  (1,008  acres  (ac)). 
Kentucky  has  approximately  328  ha 
(810  ac)  and  Teimessee  has 
approximately  80  ha  (198  ac)  proposed 
as  critical  habitat  for  Arabis  perstellata. 

Critical-habitat  identifies  specific 
areas  that  are  essential  to  the 
conservation  of  a  listed  species,  and  that 
may  require  special  management 
considerations  or  protection.  If  this 
proposal  is  made  final,  section  7(a)(2)  of 
the  Act  requires  that  Federal  agencies 
ensure  that  actions  they  fund,  permit,  or 
carry  out  are  not  likely  to  result  in  the 
destruction  or  adverse  modification  of 


critical  habitat.  The  regulatory  effect  of 
the  critical  habitat  designation  does  not 
extend  beyond  those  activities  funded, 
permitted,  or  carried  out  by  Federal 
agencies.  State  or  private  actions  with 
no  Federal  involvement  are  not  affected. 

Section  4  of  the  Act  requires  us  to 
consider  the  economic  and  other 
relevant  impacts  of  specifying  any  area 
as  critical  habitat.  We  hereby  solicit  data 
and  comments  from  the  public  on  all 
aspects  of  this  proposal,  including  data 
on  the  economic  and  other  impacts  of 
the  designation.  We  have  conducted  an 
analysis  of  the  economic  impacts  of 
designating  these  areas  as  critical 
habitat  and  are  announcing  its 
availability  for  public  review.  That 
economic  analysis  has  been  conducted 
in  a  manner  that  is  consistent  with  the 
ruling  of  the  10th  Circuit  Court  of 
Appeals  in  N.M.  Cattle  Growers  Ass'n  v. 
USFWS. 

DATES:  We  will  consider  comments 
received  by  August  4,  2003.  We  rtiust 
receive  requests  for  public  hearings,  in 
writing,  at  the  address  shown  in  the 
ADDRESSES  section  by  July  18,  2003. 
ADDRESSES:  If  you  wish  to  comment  on 
this  proposed  rule  and/or  the  draft 
economic  analysis,  you  may  submit 
yoiu-  comments  by  any  one  of  several 
methods: 

1.  You  may  submit  wrritten  comments 
and  information  to  the  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  446  Neal 
Street,  Cookeville.  TN  38501. 

2.  You  may  hand-deliver  written 
comments  to  our  Tennessee  Field  Office 
at  the  above  address  or  fax  your 
comments  to  931/528-7075. 

3.  You  may  send  comments  by 
electronic  mail  (e-mail)  to 
timothy_merritt@fws.gov.  For  directions 
on  how  to  submit  electronic  filing  of 
comments,  see  the  "Public  Comments 
Solicited"  section. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  Merritt  at  the  above  address 
(telei3hone  931/528-6481,  extension 
211;  facsimile  931/528-7075). 
SUPPLEMENTARY  INFORMATION: 

Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  and  its  associated  draft 
economic  analysis.  We  are  particularly 
interested  in  comments  concerning: 

(1)  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by  section 
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4  of  the  Act,  including  whether  the 
benefits  of  designation  will  outweigh 
any  threats  to  the  species  resulting  from 
designation; 

(2)  Specific  information  on  the 
amount  and  distribution  of  Arabis 
perstellata  and  its  habitat,  and  which 
habitat  is  essential  to  the  conservation 
of  this  species  and  why; 

(3)  Land  use  designations  and  ciurent 
or  planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat; 

(4)  Any  foreseeable  economic  or  other 
impacts  resulting  from  the  proposed 
designation  of  critical  habitat,  in 
particular,  any  impacts  on  small  entities 
or  families; 

(5)  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  Arabis  perstellata  such  as 
those  derived  from  nonconsumptive 
uses  (e.g..  hiking,  camping, 
birdwatching.  enhanced  watershed 
protection,  improved  air  quality, 
increased  soil  retention,  "existence 
values."  and  reductions  in 
administrative  costs); 

(6)  Whether  our  approach  to  critical 
habitat  designation  could  be  improved 
or  modified  in  any  way  to  provide  for 
greater  public  participation  and 
understanding,  or  to  assist  us  in 
accommodating  public  concern  and 
comments;  and 

(7)  The  inclusion  into  final  critical 
habitat  of  the  two  recently  identified 
populations  of  Arabis  perstellata,  and 
any  foreseeable  economic  or  other 
impacts  resulting  from  including  the 
areas  encompassing  these  two  new 
populations  into  designated  critical 
habitat. 

If  you  wish  to  comment  on  this 
proposed  rule  and/or  the  draft  economic 
analysis,  you  may  subYnit  your 
comments  and  materials  concerning  this 
proposal  and  its  associated  draft 
economic  analysis  by  any  one  of  several 
methods  (see  ADDRESSES).  Comments 
submitted  electronically  should  be  in 
the  body  of-the  e-mail  message  itself  or 
attached  as  a  text  file  (ASCII),  and 
should  not  use  special  characters  or 
encryption.  Please  also  include  '*Attn: 
Braun's  rock-cress,"  yovu  full  name,  and 
your  return  address  in  your  e-mail 
message.  Our  practice  is  to  make 
comments,  including  names  and  home 
addresses  of  respondents,  available  for 
public  review  during  regular  business 
hours.  Respondents  may  request  thai  we 
withhold  their  home  address,  which  we 
will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  for  us  to  withhold  yovu 
name  and/ or  address,  you  must  state 


this  Request  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
conunents.  To  the  extent  consistent  with 
applicable  law,  we  will  make  all        ^ 
submissions  frtim  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  thefr  entirety. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Ecological  Services  Office 
in  Cookeville.  Teruiessee  (see 
ADDRESSES). 

Copies  of  the  proposed  rule,  draft 
economic  analysis,  and  information 
regarding  this  proposed  critical  habitat 
designation  are  available  on  the  Internet 
at  http://cookeviUe.fws.gav. 

Background 

Arabis  perstellata  (Braun's  rock-cress) 
is  a  perennial  herb  of  the  mustard 
family  (Brassicaceae).  It  was  originally 
described  by  E.  Lucy  Braun  (1940)  from 
specimens  collected  between  1936  and 
1939  in  Franklin  County,  Kentucky.  In 
1956.  Braun  described  the  growth  habits 
of  Arabis  perstellata.  This  species  has 
round  stems  and  alternate  leaves.  The 
stems  and  foliage  have  a  grayish 
coloration  due  to  the  large  quantity  of 
hairs.  The  stems  arise  from  horizontal 
bases  and  grow  up  to  80  centimeters 
(cm)  (31.5  inches  (in)>long,  often 
drooping  from  rock  ledges.  Each  year,  a 
circular  cluster  of  leaves  radiating  from 
the  center  is  produced  close  to  the 
groimd,  and  new  flowering  branches 
emerge  from  the  old  cluster  of  the 
previous  season.  The  lower  leaves  vary 
from  4  to  15  cm  (1.6  to  6.0  in)  long  and 
are  obovate  (egg-shaped)  to  lanceolate 
.(lance-shaped),  with  the  broad  end  at 
the  top.  The  lower  leaves  also  have 
slightly  toothed  margins  and  are  cut  to 
the  midrib.  The  upper  leaves  are 
smaller — up  to  3.5  cm  (1.4  in)  long — and 
have  relatively  rounded  ends  that  are 
widest  at  Or  about  the  middle,  but  then 
taper  to  a  lance  shape,  with  the  broad 
end  at  the  top.  The  upper  leaves  also 
have  coarse  teeth  along  their  margins. 
Both  surfaces  of  the  leaves  are  covered 
in  starlike  hairs.  The  flowering  section 
of  the  plant  is  elongated,  with  numerous 
stalked  flowers.  The  flowers  have  four 
petals  that  are  3  to  4  millimeters  (mm) 
(0.12  to  0.16  in)  long,  are  white  to 
lavender,  and  have  four  pale  green 
sepals  that  are  2  to  3  mm  (0.08  to  0.12 
in)  long.  There  are  six  stamens,  with 
two  shorter  than  the  other  four.  The 
ovary  is  elongate  and  two-chambered, 
and  develops  into  an  elongated  fruit, 
much  longer  than  it  is  broad.  Fruiting 


stalks  are  about  1  cm  (0.4  in)  long  at 
maturity;  the  fruits  are  up  to  4  cnv(1.6 
in)  long  and  are  covered  with  both 
simple  and  starlike  hairs.  Flowering 
occurs  from  late  March  to  early  May. 
Fruits  mature  from  mid-May  to  early 
June.  The  oblong  seeds  are  reddish 
brown,  somewhat  flattened,  about  1  mm 
(0.04  in)  long,  and  in  places  minutely 
hairy  (Jones  1991).  Plants  are  reported  to 
live  up  to  5  years  (Jones  1991). 

Although  varieties  of  this  species  are 
not  recognized  in  recent  taxonomic 
treatments  (Rollins  1993),  in  the  past, 
two  varieties  were  distinguished  based 
on  size  and  degree  of  pubescence 
(Rollins  1960).  The  formerly  recognized 
varieties  are  also  geographically 
separated,  with  the  larger  variety 
(Arabis  perstellata  var.  ampla)  occurring 
in  Teruiessee  and  the  smaller  variety 
[Arabis  perstellata  var.  perstellata] 
occiuring  in  Kentucky  (Rollins  1993; 
Kentucky  State  Nature  Preserves 
Commission  (KSNfPC)  1996a).  While  the 
final  rule  for  the  determination  of 
-  endangered  status  for  this  species 
recognized  the  two  varieties,  these  two 
varieties  are  no  longer  recognized  by  the 
scientific  community.  Consequently,  we 
-will  treat  the  plants  that  occur  in  both 
geographically  separated  areas  as  one 
species  [Arabis  perstellata)  for  the 
puirpose  of  designating  critical  habitat. 

Arabis  perstellata  is  presently  known 
from  41  populations  in  two  separate 
sections  of  the  Interior  Low  Plateaus 
Physiographic  Province— the  Blue  Grass 
Section  (Kentucky)  and  the  Central 
Basin  Section  (Termessee).  Both  areas 
where  this  species  is  found  are 
predominantly  underlain  by  sediments 
of  Ordovician  age  (510—438  million 
years  ago)  (Quarterman  and  Powell 
1978).  The  Kentucky  populations  occin 
in  Franklin,  Henry,  and  Owen  Counties 
along  the  Kentucky  River  and  its 
tributaries  (primarily  Elkhom  Creek). 
The  Termessee  populations  occur  in 
Davidson  and  Rutherford  counties, . 
principally  along  the  Stones  River,  but 
also  along  the  Cumberland  River  several 
miles  downstream  of  the  Stones  River 
confluence. 

Arabis  perstellata  occurs  on  slopes 
composed  of  calciutn  carbonate, 
calcium,  or  limestone  in  moderately 
moist  to  almost  dr\'  forests.  The 
occurrence  of  this  species  does  not 
appear  to  be  limited  to  a  particular 
slope,  aspect,  elevation,  or  moisture 
regime  within  the  slope  forests.  The 
plants  sui^'ive  in  full  shade  or  filtered 
light,  biit  are  not  found  in  full  sunlight 
(Jones  1991).  The  largest  and  most 
vigorous  populations  occur  on  moist 
mid-  to  upper-slope  sites.  Plants  are 
often  found  around  rock  outcrops,  in 
protected  sites  on  the  downslope  side  of 
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tree  bases,  and  in  sites  of  natural 
disturbance  with  little  competition, 
such  as  a  sloping  mass  of  rock  debris  at 
the  base  of  a  cliff  or  on  animal  trails. 
The  plants  have  a  well-developed 
system  of  rootstocks  that  allow  them  to 
persist  in  these  inhospitable  sites. 
Sometimes  the  plants  display  a  weedy 
tendency,  colonizing  recent  road  cuts  or 
animal  paths  through  the  woodlands. 
The  plants  are  rarely  found  growing 
among  the  leaf  litter  and  herbaceous 
cover  of  the  forest  floor. 

Within  the  Bluegrass  Section  of  the 
Interior  Low  Plateaus  in  Kentucky,  the 
Lexington  Limestone  Formation  is 
common  on  the  slopes  entrenched  by 
the  Kentucky  River  and  its  major 
drainages  (McDowell  1986).  All  but  one 
of  the  Kentucky  populations  of  Arabis 
perstellata  are  found  on  the  Grier  and 
Tanglewood  members  (laterally 
continuous  distinct  layers  within  a  rock 
formation)  of  this  formation.  The 
exception  is  the  population  in  Henry 
County,  Kentucky,  occurring  on  what  is 
mapped  as  Kope  and  Clays  Ferry 
members  that  have  a  higher  shale 
component  (Service  1997).  However,  the 
plants  actually  occur  on  limestone 
outcrops  at  this  site  similar  to  those 
occupied  by  the  populations  found  in 
the  Grier  and  Tanglewood  members. 

In  Tennessee.  Arabis  perstellata  sites 
are  restricted  to  the  Central  Basin 
Section,  which,  like  the  Blue  Grass 
Section,  is  underlain  by  Ordovician 
limestones.  The  primary  rocks  of  the 
Arabis  perstellata  populations  in 
Davidson  County  are  Lebanon  and 
Carters  Limestone,  while  the  sites  in 
Rutherford  County  are  characterized  by 
Leipers  and  Catheys  Limestone,  as  well 
as  Bigby-Cannon  Limestone  (Wilson 
1965.  1966a.  1966b). 

The  soils  at  Ambis  perstellata  sites 
are  limestone-derived,  with  a  rock 
outcrop  component  usually  present  in 
the  soil  complex.  A  clay  subsoil  is  also 
common,  but  a  notable  difference  is  the 
acidity  of  the  Tennessee  soils  (True  et 
al.  1977)  compared  with  the  neutral  to 
moderately  alkaline  Kentucky  soils 
(Jones  1991;  McDonald  et  al.  1985).  The 
soils  at  the  Tennessee  sites  are  Mimosa- 
Rock  outcrop  complexes  (True  et  al. 
1977).  The  Kentucky  sites  contain 
Fairmont-Rock  outcrop  complexes  and 
Eden  flaggy  silty  clay  (McDonald  et  al. 
1985).  The  majority  of  the  Ambis 
populations  in  Kentucky  occur  on 
Fairmont  soils. 

Common  canopy  trees  of  the  slope 
forests  where  Arabis  perstellata  occurs 
are  Acer  saccharum  (sugar  maple), 
Quercus  muhlenbergii  (chinquapin  oak). 
Celtus  occidentalis  (hackberry),  and 
Aesculus  glabra  (Ohio  buckeye).  Jones 
(1991)  listed  the  native  herbaceous 


species  that  are  most  indicative  of 
Arabis  perstellata  habitat  as  Saxifraga 
virginiensis  (early  saxifrage),  Sedum 
pulcheUum  (stonecrop),  Arabis  laevigate 
(smooth  rock-cress).  Draba  ramosissima 
(branched  whitlowgrass),  Phacelia 
bipinnatifida  (forest  phacelia), 
Asplenium  rhizophyllum  (walking  fern), 
Pellaea  atropurpurea  (purple  cliff- 
brake),  and  Heuchera  sp.  (alum  root). 
These  herbaceous  species  are  all 
common  forest  forbs  (flowering  plants) 
in  Kentucky  and  Tennessee,  with  the 
exception  of  Draba  ramosissima,  which 
is  rare  in  Tennessee. 

The  only  nonnative  species  which 
appears  to  be  an  important  part  of  the 
Arabis  perstellata  plant  community  is 
Alliaria  petiolata  (European  garlic 
mustard).  Distiubed  forests  are  most 
susceptible  to  rapid  Alliaria  petiolata 
invasion,  and  disrupted  soil  is  most 
suitable  for  its  establishment  (Nuzzo 
1991).  This  species  competes  directly 
with  Arabis  perstellata  for  areas  of 
natural  distiubance  once  it  has  become 
established  in  a  forest.  Management 
schemes  for  the  control  of  Alliaria 
petiolata  are  being  tested,  but  the 
species  continues  to  spread  into  natural 
areas.  This  species  poses  a  severe  threat 
to  Arabis  perstellata. 

Arabis  perstellata  is  never  a  common 
component  of  the  ground  flora.  It 
usuadly  occiu's  in  small  groups 
(especially  aroimd  rock  outcrops)  or  as 
scattered  individuals.  The  small  size  of 
the  populations,  the  species'  specialized 
habitat,  and  its  apparent  inability  to 
expand  into  available  or  similar  habitats 
suggests  that  it  is  a  poor  competitor. 
This  inability  to  compete  has  likely 
limited  its  distribution  and  abundance. 
This  species  cannot  withstand  vigorous 
competition  from  invasive  weeds  or 
even  native  herbaceous  species. 

This  species  is  most  likely  pollinated 
by  insects,  but  we  do  not  know  nor  do 
we  know  whether  Arabis  perstellata  is 
self-fertile.  Jones  (1991)  assumed  that 
the  plants  are  pollinated  by  insects, 
most  likely  by  small  flies  and  bees.  Seed 
dispersal  is  likely  occurring  through 
wind  or  gravity  rather  than  animal 
movements,  as  this  species  has  no 
specific  morphological  (structiu-al) 
mechanisms  such  as  hooks  or  burs  for 
seed  dispersal.  Seeds  are  probably  most 
commonly  dispersed  downslope.  Jones 
(1991)  suggested  that  plants  in  the  stable 
upper  slopes  (usually  among  the  rock 
outcropping  at  a  slope  break)  may  be 
supplying  seeds  to  chronically  eroded 
areas  below. 

Arabis  perstellata  produces  viable 
seeds,  and  plants  can  easily  be  grown 
from  seeds  under  greenhouse  conditions 
(Service  1997).  It  is  not  known  whether 
the  plant  depends  on  a  seed  bank  (seeds 


in  the  soil  from  previous  seasons)  to 
take  advantage  of  opportunities  for  seed 
germination  and  establishment.  Bloom 
(1988)  foimd  that  seeds  of  Arabis 
laevigata,  a  biennial  rock-cress  co- 
occurring  v»rith  Arabis  perstellata, 
remained  germinable  for  several  years 
and  found  evidence  of  a  seed  bank. 
Bloom  (1988)  also  found  that  the 
presence  of  leaf  litter  suppressed 
germination  in  Arabis  laevigata. 
Considering  the  similar  habitat  of  the 
two  species,  it  is  reasonable  to  infer  that 
leaf  litter  may  also  affect  germination  of 
Arabis  perstellata.  In  several  of  the 
larger  populations  in  Kentucky,  the 
species  occurs  mostly  in  areas  cleared  of 
herbaceous  vegetation  and  leaf  litter  by 
past  colluvial  slippage.  It  appears  that 
the  lack  of  leaf  litter  is  likely  a 
requirement  for  seed  germination  or 
seedling  survival.  The  factors  affecting 
seedling  establishment  are  not  known, 
nor  is  it  known  whether  seed 
production  changes  in  different 
environments. 

The  majority  of  the  land  containing 
Arabis  perstellata  populations  is  in 
private  ownership.  One  site  (Clements 
Bluff)  in  Kentucky  is  ovraed  by  the  State 
and  is  part  of  the  Kentucky  River 
Wildlife  Management  Area.  This 
publically  owned  site  is  under  no 
formal  management  agreement  at  this 
time.  One  privately  owned  site, 
Strohmeiers  Hills  in  Kentucky,  is  under 
a  management  agreement  with  the 
Kentucky  Natiu-al  Heritage  Program. 
Management  activities  include  sediment 
and  noxious  weed  control.  The 
agreement  is  nonbinding  and  does  not 
restrict  the  property  owner's  activities 
or  property  rights.  Thus,  the  only 
protection  granted  by  the  management 
agreement  is  habitat  enhancement. 

The  primary  threats  to  this  species  are 
alteration  or  loss  of  habitat  through 
development  (primarily  home  and  road 
construction),  competition  with  native 
and  exotic  weedy  species,  grazing  and 
trampling,  and  timber  harvesting.  Arabis 
perstellata  is  vulnerable  to  extinction 
because  of  its  very  small  range,  low 
abundance,  and  declining  number  of 
populations.  Thirty-seven  extant 
populations  are  known  in  Kentucky  and 
four  in  Tennessee.  The  full  range  of  this 
species  in  Kentucky  is  an  approximately 
518-square-kilometer  (km^)  (200-square- 
mile  (mi-))  area,  with  four  disjunct 
populations  in  Tennessee.  This  narrow 
range  makes  the  species  vulnerable  to 
potential  catastrophic  phenomena,  such 
as  disease,  extreme  weather,  and  insect 
infestations.  Also,  population  levels  are 
declining  (Deborah  White,  KSNPC,  pers. 
comm.  2003).  Eight  sites  previously 
known  in  Kentucky  were  found  to  be 
extirpated  during  a  1996  survey  (KSNPC 
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1996a).  Four  historical  populations  in 
Tennessee  are  presumed  extirpated 
(Jones  1991;  Tennessee  Department  of 
Environment  and  Conservation  (TDEC) 
2000). 

Previous  Federal  Action 

Federal  government  actions  on  this 
species  began  with  passage  of  section  12 
of  the  Endangered  Species  Act  of  1973 
(16  U.S.C.  1531  etseq.).  Please  refer  to 
the  final  listing  rule  for  a  complete 
description  of  Federal  actions 
concerning  this  species  between  the 
inception  of  the  Act  and  the  proposed 
listing  rule  in  1994. 

On  January  3,  1994,  we  published  a 
rule  in  the  Federal  Register  (59  FR  53) 
proposing  to  list  Arabis  perstellata 
(inclusive  of  the  two  varieties.  Arabis 
perstellata  var.  ampla  and  Arabis 
perstellata  var.  perstellata)  as 
endangered.  In  that  proposed  rule,  we 
had  made  a  determination  that 
designation,  of  critical  habitat  was  not 
prudent  because  such  a  designation 
would  not  be  beneficial  to  the  species, 
but  rather  could  further  threaten  the 
species.  On  January  3.  1995  (60  FR  56). 
we  published  our  final  rule  to  list 
Arabis  perstellata  as  endangered.  In  the 
final  rule,  consistent  with  our 
determination  in  the  proposed  rule,  we 
found  that  a  critical  habitat  designation 
was  not  prudent. 

On  July  22.  1997,  we  finalized  the 
Arabis  perstellata  Recovery  Plan 
(Service  1997).  The  recovery  plan 
established  the  criteria  that  must  be  met 
prior  to  the  delisting  of  Arabis 
perstellata.  The  recovery  plan  also 
identified  the  actions  that  are  needed  to 
assist  in  the  recovery  of  Arabis 
perstellata. 

On  October  12,  2000,  the  Southern 
Appalachian  Biodiversity  Project  filed 
suit  against  us,  challenging  our  not 
prudent  critical  habitat  determinations 
for  Arabis  perstellata  and  15  other 
federally  listed  species  (Southern 
Appalachian  Biodiversity  Project  v.  U.S. 
Fish  and  Wildlife  Service,  Babbitt.  &■ 
Clark  (CN  2:00-CV-361  (E.D.  TN))).  On 
November  8,  2001,  the  District  Court  of 
the  Eastern  District  of  Tennessee  issued 
an  order  directing  us  to  reconsider  our 
previous  prudency  determinations  and 
submit  a  new  prudency  determination 
and  proposed  critical  habitat 
designation,  if  prudent,  for  Arabis 
perstellata  to  the  Federal  Register  no 
later  than  May  26,  2003,  and  a  final 
decision  not  less  than  twelve  months 
after  the  new  prudency  determination. 

This  proposal  is  the  product  of  our 
reevaluation  of  our  1995  determination 
that  critical  habitat  designation  for 
Arabis  perstellata  was  not  prudent.  It 
reflects  our  interpretation  of  recent 


judicial  opinions  on  critical  habitat 
designation  and  the  standards  placed  on 
us  for  making  a  prudency 
determination.  If  additional  information 
becomes  available  on  the  species' 
biology  and  distribution,  and  on  threats 
to  the  species,  we  may  reevaluate  this 
proposal  to  designate  critical  habitat, 
including  proposing  additional  critical 
habitat,  proposing  the  deletion  or 
.  boundary  refinement  of  existing 
proposed  critical  habitat,  or 
withdrawing  our  proposal  to  designate 
critical  habitat. 

Critical  Habitat  Disclaimer 

Designation  of  critical  habitat 
provides  little  additional  protection  to 
species.  In  30  years  of  implementing  the 
Act,  we  have  foimd  that  the  designation 
of  statutory  critical  habitat  provides 
little  additional  protection  to  most  listed 
species,  while  consuming  significant 
amounts  of  scarce  conservation 
resources.  The  present  system  for 
designating  critical  habitat  has  evolved 
since  its  original  statutory  prescription 
into  a  process  that  provides  little  real 
conservation  benefit,  is  driven  by 
litigation  rather  than  biology,  forces 
decisions  to  be  made  before  complete 
scientific  information  is  available,  . 
consumes  enormous  agency  resources 
that  would  otherwise  be  applied  to 
actions  of  much  greater  conservation 
benefit,  and  may  impose  large  social 
and  economic  costs.  We  believe  that 
rational  public  policy  demands  serious 
attention  to  this  issue  in  order  to  allow 
our  limited  resources  to  be  applied  to 
those  actions  that  provide  the  greatest 
benefit  to  the  species  most  in  need  of 
protection. 

Role  of  Critical  Habitat  in  Actual 
Practice  of  Administering  and 
Implementing  the  Act 

While  attention  to  and  protection  of 
habitat  is  paramount  to  successful 
conservation  actions,  we  have 
consistently  found  that,  in  most 
circiunstances,  the  designation  of 
critical  habitat  is  of  little  additional 
value  for  most  listed  species,  yet  it 
consumes  large  amoiuits  of  conservation 
resources.  Sidle  (1987.  Env. 
Manage.ll(4):429-437)  stated.  "Because 
the  ESA  can  protect  species  with  and 
without  critical  habitat  designation, 
critical  habitat  designation  may  be 
redundant  to  the  other  consultation 
requirements  of  section  7."  Cmrently, 
only  306  species  or  25  percent  of  the 
1,211  listed  species  in  the  U.S.  under 
the  jurisdiction  of  the  Service  have 
designated  critical  habitat.  We  address 
the  habitat  needs  of  all  1,211  listed 
species  through  conservatioi) 
mechanisms  such  as  listing,  section  7 


consultations,  the  section  4  recovery 
planning  process,  the  section  9 
protective  prohibitions  of  unauthorized 
take,  section  6  funding  to  the  States,  and 
the  section  10  incidental  take  permit 
process.  We  believe  that  it  is  these 
measures  that  may  make  the  difference 
between  extinction  and  survival  for 
many  species. 

Procedural  and  Resource  Difficulties  in 
Designating  Critical  Habitat 

With  a  budget  consistently  inadequate 
to  fund  all  of  the  petition  review,  listii^ 
determinations,  and  critical  habitat 
designation  duties  required  of  us  by 
statute,  we  have  in  the  past  prioritized 
our  efforts  and  focused  our  limited 
resources  on  adding  species  in  need  of 
protection  to  the  lists  of  threatened  or 
endangered  species.  We  have  been 
inundated  with  lawsuits  for  our  failing 
to  designate  critical  habitat,  and  we  face 
a  grovnng  number  of  lawsuits 
challenging  critical  habitat  designations 
once  they  are  made.  These  lawsuits 
have  subjected  us  to  an  ever-increasing 
series  of  court  orders  and  court- 
approved  settlement  agreements, 
compliance  with  which  now  consumes 
nearly  the  entire  listing  program  budget. 
This  leaves  us  with  little  ability  to 
prioritize  our  activities  to  direct  scarce 
listing  resources  to  the  listing  program 
actions  with  the  most  biologically 
urgent  species  conservation  needs. 

The  consequence-of  the  critical 
habitat  litigation  activity  is  that  limited 
listing  funds  are  used  to  defend  active 
lawsuits,  to  respond  to  Notices  of  Intent 
(NOIs)  to  safe  relative  to  critical  habitat, 
and  to  comply  with  the  grovtring  number 
of  adverse  court  orders.  As  a  result, 
listing  petition  responses,  o\ii  own 
proposals  to  list  critically  imperiled 
species,  and  final  listing  determinations 
on  existing  proposals  are  significantly 
delayed.  Litigation  over  critical  habitat 
issues  for  species  already  listed  and 
receiving  the  Act's  full  protection  has 
precluded  or  delayed  many  listing 
actions  nationwide. 

The  accelerated  schedules  of  court- 
ordered  designations  have  left  us  with 
almost  no  ability  to  proxide  for  "adequate 
public  participation  or  ensure  a  defect- 
free  rulemaking  process  before  making 
decisions  on  listing  and  critical  habitat 
proposals  due  to  the  risks  associated 
with  noncompliance  with  judicially- 
imposed  deadlines.  This  in  turn  fosters 
a  second  round  of  litigation  in  which 
.those  who  fear  adverse  impacts  fit>m 
critical  habitat  designations  challenge 
those  designations.  The  cycle  of 
litigation  appears  endless,  is  very 
expensive,  and  in  the  final  analysis 
provides  relatively  little  additional 
protection  to  listed  species. 
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The  costs  resulting  from  the 
designation  include  legal  costs,  the  cost 
of  preparation  and  publication  of  the 
designation,  the  analysis  of  the 
economic  effects  and  the  cost  of 
requesting  and  responding  to  public 
comment,  and  in  some  cases  the  costs 
of  compliance  with  NEPA.  All  are  part 
of  the  cost  of  critical  habitat 
designation.  None  of  these  costs  result 
in  any  benefit  to  the  species  that  is  not 
already  afforded  by  the  protections  of 
the  Act  enumerated  earlier,  and  they 
directly  reduce  the  funds  available  for 
direct  and  tail^ible  conservation  actions. 

Critical  Habitat 

Critical  habitat  is  deHned  in  section 
3(5)(A)  of  the  Act  as  (1)  the  speciHc  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  speciHc  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  is  defined  in 
section  3(3)  of  the  Act  as  the  use  of  all 
methods  and  procedures  that  are 
necessary  to  bring  any  endangered  or 
threatened  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
necessary. 

In  order  for  habitat  to  be  included  in 
a  critical  habitat  designation,  the  habitat 
features  must  be  "essential  to  the 
conservation  of  the  species."  Such 
critical  habitat  designations  identify,  to 
the  extent  known  using  the  best 
scientific  data  available,  habitat  areas 
that  provide  essential  life  cycle  needs  of 
the  species  (i.e.,  areas  on  which  are 
found  the  primary  constituent  elements, 
as  defined  at  50  CFR  424.12(b)). 

Regulations  at  50  CFR  424.02{j)  define 
special  management  considerations  or 
protection  to  mean  any  methods  or 
procedures  useful  in  protecting  the 
physical  and  biological  features  of  the 
enviroiunent  for  the  conservation  of 
listed  species. 

When  we  designate  critical  habitat, 
we  may  not  have  the  information 
necessary  to  identify  all  areas  that  are 
essential  for  the  conservation  of  the 
species.  Nevertheless,  we  are  required  to 
designate  those  areas  we  know  to  be 
critical  habitat,  using  the  best 
information  available  to  us. 

Within  the  geographic  area  of  the 
species,  we  will  designate  only 
ciurently  known  essential  areas.  We 
will  not  speculate  about  what  areas 
might  be  found  to  be  essential  if  better 


information  became  available,  or  what 
areas  may  become  essential  over  time.  If 
the  information  available  at  the  time  of 
designation  does  not  show  that  an  area 
provides  essential  life  cycle  needs  of  the 
species,  then  the  area  will  not  be 
included  in  the  critical  habitat 
designation.  Our  regulations  state  that, 
"The  Secretary  shall  designate  as 
critical  habitat  areas  outside  the 
geographic  area  presently  occupied  by 
the  species  only  when  a  designation 
limited  to  its  present  range  would  be 
inadequate  to  ensure  the  conservation  of 
the  species  '  (50  CFR  424.12(e)). 
Accordingly,  when  the  best  available 
scientific  data  do  not  demonstrate  that 
the  conservation  needs  of  the  species 
require  designation  of  critical  habitat 
outside  of  occupied  areas,  we  will  not 
designate  critical  habitat  in  areas 
outside  the  geographic  area  occupied  by 
the  species. 

Section  4(b)(2)  of  the  Act  requires  that 
we  take  into  consideration  the  economic 
impact,  and  any  other  relevant  impact, 
of  specifying  any  particular  area  as 
critical  habitat.  We  may  exclude  areas 
from  critical  habitat  designation  when 
the  benefits  of  exclusion  outweigh  the 
benefits  of  including  the  areas  within 
critical  habitat,  provided  the  exclusion 
will  not  result  in  extinction  of  the 
species. 

Our  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act, 
published  on  July  1, 1994  (59  FR 
34271),  provides  guidance  to  ensure  that 
our  decisions  are  based  on  the  jjest 
scientific  and  commercial  data 
available.  It  requires  that  our  biologists, 
to  the  extent  consistent  with  the  Act  and 
with  the  use  of  the  best  scientific  and 
commercial  data  available,  use  primary 
and  original  sources  of  information  as 
the  basis  for  recommendations  to 
designate  critical  habitat.  When 
determining  which  areas  are  critical 
habitat,  information  that  should  be 
considered  includes  the  listing  package 
for  the  species;  the  recovery  plan; 
articles  in  peer-reviewed  journals; 
conservation  plans  developed  by  States 
and  Counties;  scientific  status  siuveys; 
studies;  biological  assessments; 
unpublished  materials;  and  expert 
opinion  or  personal  knowledge. 

Habitat  is  often  dynamic,  however, 
and  populations  may  move  from  one 
area  to  another  over  time.  Furthermore, 
we  recognize  that  designation  of  critical 
habitat  may  not  include  all  of  the 
habitat  areas  that  may  eventually  be 
determined  to  be  necessary  for  the 
recovery  of  the  species.  Therefore, 
critical  habitat  designations  do  not 
signal  that  habitat  outside  the 
designation  is  unimportant  or  may  not 
be  required  for  recovery.  Areas  outside 


the  critical  habitat  designation  will 
continue  to  be  subject  to  conservation 
.  actions  that  may  be  implemented  imder 
section  7(a)(1)  of  the  Act  and  to  the 
regulatory  protections  afforded  by  the 
section  7(a)(2)  jeopardy  standard  and 
the  section  9  taike  prohibition,  as 
determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  It  is  possible  that  federally 
funded  or  assisted  projects  affecting 
listed  species  outside  their  designated 
critical  habitat  areas  could  jeopardize  ' 
those  species.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  substance  of  futiire 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  and  recovery  efforts  if  new 
information  available  to  these  plaiming 
efforts  calls  for  a  different  outcome. 

A.  Prudency  Determination 

Section  4(a)(3)  of  the  Act  and 
implementing  regulations  (50  CFR 
424.12)  require  that,  to  the  maximum 
extent  prudent  and  determinable,  we 
designate  critical  habitat  at  the  time  a 
species  is  listed  as  endangered  or 
threatened.  Regulations  at  50  CFR 
424.12(a)(1)  state  that  the  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations  exist: 
(1)  The  species  is  threatened  by  taking 
or  other  activity  and  the  identification 
of  critical  habitat  can  be  expected  to 
increase  the  degree  of  threat  to  the 
species  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species.  In  oiu-  January  3,  1995, 
final  listing  rule  (60  FR  56),  we 
determined  that  the  designation  of 
critical  habitat  was  not  prudent  for 
Arabis  perstellata  because  such 
designation  would  not  be  beneficial  to 
the  species  and  such  a  designation 
could  further  threaten  the  species. 

However,  in  the  past  few  years, 
several  of  oiu-  determinations  that  the 
designation  of  critical  habitat  would  not 
be  prudent  have  been  overturned  by 
court  decisions.  For  example,  in 
Conservation  Council  for  Hawaii  v. 
Babbitt,  the  United  States  District  Coiut 
for  the  District  of  Hawaii  ruled  that  the 
Service  could  not  rely  on  the  "increased 
threat"  rationale  for  a  "not  prudent" 
determination  without  specific  evidence 
of  the  threat  to  the  species  at  issue  (2  F. 
Supp.  2d  1280  [D.  Hawaii  1998]). 
Additionally,  in  Natural  Resources 
Defense  Council  v.  U.S.  Department  of 
the  Interior,  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  issued  a 
ruling  that  limited  the  application  of  the 
no  benefit  justification  and  required  the 
Service  to  balance  the  potential  threats 
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against  any  benefits  to  the  species  of 
designating  critical  habitat  113  F.  3d 
1121, 1125  (9th  Cir.  1997). 

The  courts  also  have  ruled  that,  in  the 
absence  of  a  finding  that  the  designation 
of  critical  habitat  would  increase  threats 
to  a  species,  the  existence  of  another 
type  of  protection,  even  if  it  offers 
potentially  greater  protection  to  the 
species,  does  not  justify  a  not  prudent 
&iding  [Conservation  Council  for 
Hawaii  v.  Babbitt  2  F.  Supp.  2d  1280). 

If  critical  habitat  is  designated  for 
Ambis  perstellata.  Federal  agencies  will 
be  required  to  consult  with  us  on 
actions  they  carry  out,  fund,  or 
authorize,  to  ensure  that  their  actions 
will  not  destroy  or  adversely  modify 
critical  habitat.  It  may  also  provide 
information  to  Federal  agencies  and  the 
general  public  of  the  importance  of 
Ambis  perstellata  habitat  and  the  need 
for  special  management  considerations 
or  protection.  A  critical  habitat 
designation  may  assist  Federal  agencies 
in  planning  futxire  actions  because  it 
establishes,  in  advance,  those  habitats 
that  will  be  reviewed  in  section  7 
consultations. 

Though  the  identification  of  known 
plant  locations  in  this  proposed  rule 
may  increase  imauthorized  collection, 
we  ciurentiy  have  no  knowledge  that 
unauthorized  collection  is  or  has  been 
an  issue  with  Ambis  perstellata.  We 
found  no  records  of  unauthorized 
collection  diuring  our  literature  review 
or  in  discussions  with  researchers.  We 
also  have  found  no  evidence  that 
identification  of  Ambis  perstellata 
critical  habitat  would  increase  the 
degree  of  threat  to  the  species. 
Accordingly,  we  withdraw  our  previous 
determination  that  the  designation  of 
critical  habitat  is  not  prudent.  We  find 
that  designation  of  critical  habitat  is 
prudent  for  Ambis  perstellata  because 
there  is  not  likely  to  be  increased  threats 
to  the  species  that  may  result  frbm  the 
critical  habitat  designation. 

B.  Methods 

As  required  by  section  4(b)(2)  of  the 
Act  and  its  implementing  regulations 
(50  CFR  424.12),  this  proposal  is  based 
on  the  best  scientific  information 
available  concerning  the  species' 
current  and  historical  range,  habitat, 
biology,  and  threats.  In  preparing  this 
rule,  we  reviewed  and  summarized  the 
current  information  available  on  Ambis 
perstellata,  including  the  physical  and 
biological  features  that  are  essential  for 
the  conservation  of  the  species  [see 
"Primary  Constituent  Elements" 
section),  and  identified  the  areas 
containing  these  featiues.  The 
information  used  includes  known 
locations,  our  owii  site-specific  species 


and  habitat  information,  statewide 
Geographic  Information  System  (CIS) 
coverages  [e.g.,  soils,  geologic 
formations,  and  elevation  contours),  the 
Natiual  Resources  Conservation 
Service's  soil  siuveys,  the  final  listing 
rule  for  Ambis  perstellata,  recent 
biological  surveys  and  reports,  peer- 
reviewed  literature,  our  final  recovery 
plan,  and  discussions  and 
recommendations  fi-om  Ambis 
perstellata  experts. 

C.  Primary  Constituent  Elements 

In  accordance  with  sections  3{5)(A){i) 
and  4(b)(1)(A)  of  the  Act  and  regulations 
at  50  CFR  424.12,  in  determining  which 
areas  to  propose  as  critical  habitat,  we 
are  required  to  base  critical  habitat 
determinations  on  the  best  scientific 
data  available,  and  to  focus  on  those 
physical  and  biological  features 
(primary  constituent  elements)  that  are  - 
essential  to  the  conservation  of  the 
species  and  that  may  require  special 
management  considerations  or 
protection.  Such  requirements  include, 
but  are  not  limited  to,  space  for 
individual  and  population  growth  and 
for  normal  behavior;  food,  water,  air, 
light,  minerals,  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  germination  or  seed 
dispersal;  and  habitats  that  are  protected 
from  disturbance  or  are  representative  of 
the  historical  geographical  and 
ecological  distribution  of  a  species. 

Much  of  what  is  known  anout  the 
specific  physical  and  biological 
requirements  of  Ambis  perstellata  is 
described  in  the  "Back^und"  section 
of  this  proposed  rule.  The  proposed 
critical  habitat  is  designed  to  provide 
sufficient  habitat  to  maintain  self- 
sustaining  populations  of  Ambis 
perstellata  throughout  its  range,  and  to 
provide  those  habitat  components 
essential  for  the  conservation  of  the 
species.  These  habitat  components 
provide  for  the  following — (1) 
individual  and  population  grovtrth, 
including  sites  for  germination, 
pollination,  reproduction,  pollen  and 
seed  dispersal,  and  seed  dormancy;  (2) 
areas  that  provide  basic  requirements  . 
for  growth,  such  as  water,  light,  and 
minerals;  and  (3)  areas  that  support 
populations  of  pollinators  and  seed 
dispersal  organisms;  and  (4)  habitats 
that  are  representative  of  the  historic 
geographical  and  ecological  distribution 
of  the  species. 

We  believe  the  conservation  of  Arabis 
perstellata  is  dependent  upon  a  number 
of  factors,  including  the  conservation 
and  management  of  sites  where  existiiig 
populations  grow  and  the  maintenance 
of  normal  ecological  functions  within 
these  sites.  The  areas  we  are  proposing 


as  critical  habitat  provide  some  or  all -of 
the  habitat  components  essential  for  the 
conservation  of  this  species. 
Based  on  the  best  available 
information,  the  primary  constituent 
elements  essential  for  the  conservation 
of  Ambis  perstellata  are: 

(a)  The  slopes  of  calcareous 
mesophytic  and  sub-xeric  forest  that  are 
relatively  undisturbed,  with  few 
openings  in  the  canopy  and  several 
large,  mature  trees  (such  as  sugar  maple 
(Acer  saccharum),  chinquapin  oak 
(Quercus  muhlenbergii),  hackberry 
(Celtus  occidentalis),  or  Ohio  buckeye 
(Aesculus  glabm)) ; 

(b)  An  area  with  few  introduced 
weedy  plant  species  such  as  Alliaria 
petiolata  that  is  able  to  support  self- 
sustaining  populations  of  50  or  more 
individuals; 

(c)  A  mesic  habitat  with  open  forest 
floors  containing  rock  outcrops  on 
moderate  to  steep  slopes  with  httle 
herbaceous  cover  and  leaf  litter 
acounulation  with  natural  disturbance 
to  allow  for  Ambis  perstellata 
germination  and  seedling  germination; 

(d)  Ordovician  limestone,  in 
particular  the  Grier,  Tanglewood,  and 
Macedonia  Bed  Members  of  the 
Lexington  Limestone  in  Kentucky,  and 
the  Lebanon,  Carters,  Leipers,  Catheys, 
and  Bigby-Caimon  Limestones  in 
Tennessee;  and 

(e)  Limestone  soils  such  as  the 
Fairmont  Rock  outcrop  complexes  in 
Kentxicky  and  the  Mimosa  Rock  outcrop 
complexes  in  Tennessee. 

D.  Criteria  Used  To  Identify  Critical 
Habitat 

We  considered  several  factors  in  the 
selection  and  proposal  of  specific  areas 
for  critical  habitat  for  Ambis  perstellata. 
We  assessed  the  final  recovery  plan 
objectives  and  criteria,  which 
emphasize  the  protection  of  populations, 
throughout  a  significant  portion  of  the 
species'  range  in  Kentucky  and 
Tennessee.  According  to  die  recovery 
plan,  Ambis  perstellata  will  be 
considered  for  delisting  when  20 
geographically  distinct,  self-sustaining 
popidations,  consisting  of  50  or  more 
plants  each,  are  protected  in  Kentucky 
and  Tennessee,  and  it  has  been 
demonstrated  that  the  populations  are 
stable  or  increasing  after  five  years  of 
monitoring  following  reclassification  to 
threatened  status.  Because  of  the 
proximity  of  occiurences  of  Ambis 
perstellata,  protected  populations  must 
be  distributed  throughout  the  range  in 
order  to  decrease  the  probability  of  a 
catastrophic  event  impacting  all  the 
protected  populations. 

Our  approach  to  delineating  specific 
critical  habitat  units,  based  on  the 
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recovery  criteria  outlined  above, 
focused  Hrst  on  considering  all  areas  of 
suitable  habitat  within  the  geographic 
distribution  of  this  species  and  the 
known  locations  of  the  extant  and 
historic  populations.  We  evaluated  field 
data  collected  from  documented 
occurrences,  various  CIS  layers,  soil 
surveys,  and  United  States  Geological 
Survey  (USGS)  quadrangle  maps.  These 
data  include  Ambis  perstellata 
locations,  soils,  elevation,  topography, 
geologic  formations,  streams,  and 
current  land  uses.  Originally,  there  were 
eight  total  populations  in  Tennessee  and 
47  in  Kentucky.  Four  of  the  populations 
in  Tennessee  and  ten  in  Kentucky  are 
historic  and  no  longer  contain  one  or 
more  of  the  primary  constituent 
elements  present  (Jones  1991;  TDEC 
2000;  Deborah  White,  KSNPC,  pers. 
comm.  2003).  By  lacking  the  primary 
constituent  elements,  they  are  not 
essential  to  the  conservation  of  Ambis 
perstellata. 

Of  the  known  remaining  plant  sites  in 
Kentucky  (37)  and  Tennessee  (4),  we 
identified  an  additional  21  sites  as 
having  fewer  than  50  plants  and  the 
habitat  is  degraded.  These  sites  lack  the 
primary  constituent  elements  and, 
therefore,  are  not  essential  to  the 
conservation  of /IraWs  persfe77afa. 

The  20  units  in  this  proposed 
designation  include  a  significant 
portion,  but  not  all,  of  the  species' 
historic  range.  They  all  contain  the 
primary  constituent  elements  essential 
for  the  conservation  of  Arabis 
perstellata  (see  "Primary  Constituent 
Elements"  section).  The  omission  of 
historically  occupied  sites  and  the  rest 
of  the  currently  occupied  sites  from  this 
proposed  critical  habitat  designation 
does  not  diminish  their  individual  or 
cumulative  importance  to  the  species. 
Rather,  it  is  our  determination  that  the 
habitat  contained  within  the  20  units 
included  in  this  proposed  rule 
constitutes  our  best  determination  of 
areas  essential  for  the  conservation,  and 
eventual  recovery,  of  Arabis  perstellata. 
The  20  units  we  are  proposing  as  critical 


habitat  encompass  approximately  408 
ha  (1,008  ac)  in  Kentucky  and  , 

Tennessee. 

To  the  extent  feasible,  we  will 
continue,  with  the  assistance  of  other 
State,  Federal,  and  private  researchers, 
to  conduct  surveys,  research,  and 
conservation  actions  on  the  species  and 
its  habitat  in  areas  designated  and  not 
designated  as  critical  habitat.  If 
additional  information  becomes 
available  on  the  species'  biology, 
distribution,  and  threats,  we  will 
evaluate  the  need  to  designate 
additional  critical  habitat,  delete  or 
reduce  critical  habitat,  or  refine  the 
boundaries  of  critical  habitat.  Sites  that 
are  occupied  by  this  plant  that  are  not 
being  proposed  for  critical  habitat  will 
continue  to  receive  protection  under  the 
Act's  section  7  jeopardy  standard  where 
a  Federal  nexus  may  occur  (see  "Critical 
Habitat"  section). 

Since  the  drafting  of  this  proposed 
critical  habitat  rule,  we  have  received 
new  information  from  the  TDEC  (D. 
Lincicome,  pers.  comm.  2003)  regarding 
two  new  populations  of  Arabis 
perstellata.  One  population  is  located 
on  Townsel  Hill,  west  of  the  City  of 
Murfreesboro  between  Newman  and 
Coleman  Hill  Roads  in  Rutherford 
County,  Tennessee.  This  site  is  adjacent 
to  the  proposed  Sophie  Hill  criticail 
habitat  site  (see  "Proposed  Critical 
Habitat  Designation"  section,  imit  19) 
and  belongs  to  the  same  private 
landowner.  The  other  population  is 
located  on  Grandfather  Knob  between 
Cainsville  and  Spain  Hill  Roads  in 
Wilson  County,  Tennessee.  This  site  is 
privately  owned  by  two  separate 
landowners.  Both  sites  contain  over  100 
Arabis  perstellata  plants  and  in  general, 
it  appears  that  these  two  populations 
might  meet  the  recovery  criteria  and 
contain  the  primary  constituent 
elements.  However,  these  new 
populations  were  located  following  the 
drafting  of  the  proposed  critical  habitat 
rule.  Because  of  time  and  budget 
constraints,  we  are  unable  to  adequately 
and  formally  analyze  them  for  inclusion 


as  proposed  critical  habitat  in  this 
dociunent.  We  will  conduct  the  analysis 
on  these  two  sites  prior  to  making  a 
final  determination  on  this  proposed 
rule.  If  we  determine  these  areas  to  be 
essential,  it  would  be  our  intent  to 
include  them  in  the  final  designation. 

E.  Mapping 

Once  we  determined  that  20 
populations  are  essential  to  the 
conservation  of  Ambis  perstellata,  we 
used  site-specific  information  to 
determine  the  extent  of  these 
populations.  The  proposed  critical 
habitat  units  were  then  delineated  by 
screen-digitizing  polygons  (map  units) 
using  Arc  View,  a  computer  GIS 
program.  Based  on  the  known  plant 
distribution  and  allowing  for  downslope 
germination,  we  placed  boundaries 
around  the  populations  that  included 
the  plants,  as  well  as  their  primary 
constituent  elements.  In  defining  these  ' 
critical  habitat  boundaries,  we  made  an 
effort  to  exclude  all  developed  areas, 
such  as  housing  developments,  open 
areas,  and  other  lands  imlikely  to 
contain  the  primary  constituent 
elements  essential  for  the  conservation 
of  Ambis  perstellata.  We  used  Kentucky 
State  Plane  North/North  American 
Datiun  1983  (NAD83)  coordinates  to 
designate  the  boundaries  of  the 
proposed  critical  habitat  in  Kentucky, 
and  Teimessee  State  Plane/NAD83 
coordinates  to  designate  the  boundaries 
of  the  proposed  critical  habitat  in 
Tennessee. 

Proposed  Critical  Habitat  Designation 

The  areas  proposed  for  designation  as 
critical  habitat  for  Ambis  perstellata 
provide  the  primary  constituent 
elements  described  above.  Table  1 
summarizes  the  location  and  extent  of 
proposed  critical  habitat.  All  of  the 
proposed  areas  require  special 
management  considerations  to  ensure 
their  contribution  to  the  conservation  of 
Arabis  perstellata.  We  provide  general 
descriptions  of  the  boundaries  of 
proposed  critical  habitat  units  below. 


Table  1  .—Approximate  Area  (Hectares  and  Acres)  of  Proposed  Critical  Habitat  by  Unit  for  Arabis 

perstellata 


Critical  hat)itat  unit 


1.  Sky  View  Drive  

2.  Benson  Valley  Woods , 

3.  Red  Bridge  Ridge  

4.  Tributary  to  South  Benson  Creek 

5.  Davis  Branch  , 

6.  Onans  Bend  

7.  Shadrock  Fenry  Road  .'. 

8.  Hoover  Site 

9.  Longs  Ravine  Site  

10.  Strohmeiers  Hill  , 


County/State 


Franklin/Kentucky 
Franklin/Kentucky 
Franklin/Kentucky 
Franklin/Kentucky 
Franklin/Kentucky 
Franklin/Kentucky 
Franklin/Kentucky 
Franklin/Kentucky 
Franklin/Kentucky 
Franklin/Kentucky 


Land  ownership 


Private 
Private 
Private 
Private 
Private 
Private 
Private 
Private 
Private 
Private 


Hectares 


22 
37 

6 
10 

3 
12 
15 
83 
30 
20 


Acres 


54 
91 
15 
25 
7 
30 
37 
205 
74 
49 
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TABLE  1.— Approximate  Area  (Hectares  and  Acres)  of  Proposed  Critical  Habitat  by  Unit  for  Arabis 

perstellata— -Continued 


Critical  hat)Jtat  unit 


County/State 


Land  ownership 


Hectares 


Acres 


11.  U.S.  127  

12.  Camp  Pleasant  Branch  Woods 

13.  Saufley 

-14.  Clements  Bluff  

15.  Monterey  U.S.  127  

16.  Craddock  Bottom 

17.  Backtx)ne  North 

18.  Scales  Mountain 

19.  Sophie  Hill  

20.  Indian  Mountain 

Total 


Franklin/Kentucky 

'Franklin/Kentucky 

Franklin/Kentucky 

Owen/Kentucky  , 

Owen/Kentucky  , 

Owen/Kentucky  

Franklin/Kentucky 

Flutherford/Tennessee 
Ruthertordrrennessee 
RutherfordTennessee 


Private 

Private 

Private 

State  ... 

Private 

Private 

Private 

Private 

Private 

Private 


11 

27 

14 

35 

8 

20 

11 

27 

12 

30 

23 

57 

11 

27 

36 

ae 

16 

40 

28 

68 

408 

1,008 

Critical  Habitat  Unit  Descriptions 

We  are  proposing  a  total  of  20  critical 
habitat  imits  for  Ambis  perstellata  in    ■ 
Kentucky  and  Tennessee — 14  critical 
habitat  imits  in  Franklin  Coimty, 
Kentucky;  3  in  Owen  County,  Kentucky; 
and  3  in  Rutherford  County,  Tennessee. 
In  order  to  provide  determinable  legal 
descriptions  of  the  critical  habitat 
boundaries,  we  drew  polygons  aroimd  . 
these  units,  using  as  criteria  the  plant's 
primary  constituent  elements,  the 
known  extent  of  the  populations,  and 
the  elevation  contours  on  the  map.  We 
made  an  effort  to  avoid  developed  areas 
that  are  unlikely  to  contribute  to  the 
conservation  of  Ambis  perstellata.  Areas 
within  the  boimdaries  of  the  mapped 
imits,  such  as  buildings,  roads, 
clearings,  transmission  lines,  lawns,  and 
other  urban  landscaped  areas  do  not 
contain  one  or  more  of  the  primary 
constituent  elements.  As  such.  Federal 
actions  limited  to  these  areas  would  not 
trigger  consultation  piusuant  to  section 
7  of  the  Act,  luiless  diey  affect  the 
species  or  primary  constituent  elements 
in  the  critical  habitat. 

On  the  basis  of  the  best  available 
scientific  information,  we  determined 
that  the  20  proposed  critical  habitat 
imits  represent  the  only  known  Ambis 
perstellata  populatiqns  that  meet  the 
recovery  criteria  of  being  geographically 
distinct,  self-sustaining,  and  containing 
50  or  more  plants.  These  20  sites 
contain  the  highest-quality  populations 
in  terms  of  size  and  habitat  that  are 
presently  known.  The  remaining  known 
populations  (21)  of  Ambis  perstellata  do 
not  meet  these  criteria,  because  each  has 
fewer  than  50  plants  that  occur  on 
degraded  sites,  making  their  long-term 
viability  questionable.  As  such,  they  are 
not  essential  to  the  conservation  of  this 
species.  Once  the  proposed  20  sites 
have  adequate  management  and 
permanent  protection  measures  in  place 
and  their  populations  are  stable  or 
increasing  for  a  5-year  period,  we  may 
consider  this  species  for  delisting. 


Consequendy,  the  proposed  units  are 
essential  for  the  long-term  conservation 
and  eventual  recovery  of  this  species 
because  they  constitute  the  20 
geographically  distinct  sites  that  are 
most  lUcely  to  be  able  to  support  self- 
sustaining  populations  of  50  or  more 
individuals,  as  outlined  in  the  recovery 
criteria. 

A  brief  description  of  each  of  these 
critical  habitat  units  is  given  below.  The 
population  information  presented  in  all 
of  the  unit  descriptions  was  taken  from 
the  KSNPC's  Natural  Heritage  Database 
fpr  the  Kentucky  units  and  the  TDEC's 
Natural  Heritage  Database  for  the 
Tennessee  units. 

Unit  1 .  Sky  View  Drive  in  Fmnklin 
County,  Kentucky 

Unit  1  is  located  on  the  west  side  of 
the  City  of  Frankfort.  It  occurs  along 
U.S.  127  and  Skyview  Drive  on  the 
slopes  of  the  first  large  ravine  system 
due  west  of  the  confluence  of  Benson 
Creek  and  the  Kentucky  River.  It 
contains  approximately  22  ha  (54  ac),  all 
of  which  are  privately  owned.  This  site 
was  first  observed  to  have  Ambis 
perstellata  in  1979.  In  2001,  surveys 
conducted  by  the  KSNPC  found  more 
than  150  plants,  but  not  all  habitat  was 
surveyed.  The  majority  of  the  plants 
occur  on  the  west-  and  south-facing 
slopes  and  are  associated  with  bare  soil 
on  trails  and  tree  bases. 

Unit  2.  Benson  Valley  Woods  in 
Fmnklin  County,  Kentucky 

Unit  2  is  located  west  of  the  City  of 
Frankfort.  The  unit  lies  southeast  of 
Benson  Valley  Road  on  the  south  side 
of  Benson  Creek.  It  is  privately  owned 
and  contains  approximately  37  ha  (91 
ac).  The  plants  occur  on  the  southeast- 
facing  slope.  They  were  first  observed  in 
1979.  KSNPC  personnel  last  observed 
more  than  200  plants  in  2001.  The  site 
is  threatened  by  trampling  and 
competition  by  weeds. 


Unit  3.  Red  Bridge  Ridge  in  Fmnklin 
County,  Kentucky 

Unit  3  is  located  west  of  Kentucky 
(KY)  Highway  1005,  at  the  confluence  of 
South  Benson  and  Benson  Creeks.  The 
site  is  privately  owned  and  is  ^ 

approximately  6  ha  (15  ac)  in  size. 
Plants  at  this  site  were  first  observed  in 
1987.  In  1990,  75  plants  were  found 
along  the  southeast-  and  northwest- 
facing  slopes. 

Unit  4.  Tribiftary  to  South  Benson  Creek 
in  Fmnklin  County,  Kentucky 

This  unit  is  located  northeast  of  the 
City  of  Frankfort.  It  occurs  along  the 
southeast  side  of  South  Benson  Creek 
and  the  north  and  south  slopes  of  an 
unnamed  tributary.  The  site  is  in  private 
ownership  and  is  10  ha  (25  ac)  in  size. 
In  1996,  over  1,000  plants  were  found 
along  the  northwest-facing  lower,  mid, 
and  upper  slopes,  making  ^is  one  of  the 
best  sites  in  Kentucky  for  Ambis 
perstellata. 

Unit  5.  Davis  Bmnch  in  Fmnklin 
County,  Kentucky 

This  unit  occurs  along  the  east  side  of 
Harvieland  Drive  and  Davis  Branch. 
This  unit  contains  approximately  3  ha 
(7  ac)  and  is  privately  owned.  Plants 
were  first  observed  at  this  site  in  1990. 
In  2001,  more  than  200  plants  were 
found  along  the  south-facing  slope 
throughout  the  ravine  system. 

Unit  6.  Onans  Bend  in  Fmnklin  County. 
Kentucky 

Unit  6  occurs  north  of  Onans  Bend 
Road  and  east  of  KY  Highway  12.  The 
unit  lies  along  the  banks  of  an  unnamed 
stream  near  its  mouth  with  the  west 
bank  of  the  Kentucky  River.  This  unit  is 
privately  owned  and  contains 
approximately  12  ha  (30  ac).  Plants  at 
this  unit  were  first  observed  in  1979.  In 
1990,  more  than  100  plants  were  found 
on  the  south-facing  slope.  The  plants 
were  exceptionally  vigorous.  The  site  is 
threatened  by  weed  competition. 
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Unit  7.  Shadrock  Ferry  Road  in  Franklin 
County,  Kentucky 

This  unit  is  located  along  the  north 
side  of  Shadrock  Ferry  Road  (KY 
Highway  898).  Property  at  this  location 
is  in  private  ownership.  This  unit  is 
approximately  15  ha  (37  ac)  in  size. 
Plants  were  first  observed  at  this  site  in 
1996.  In  2001,  more  than  100  plants 
were  found  on  the  south-facing  slope. 

Unit  8.  Hoover  Site  in  Franklin  County, 
Kentucky 

This  unit  lies  northwest  of  the  City  of 
Frankfort,  along  the  west  side  of  the 
Kentucky  River  on  slopes  bordering  two 
unnamed  tributaries.  Plants  are  widely 
scattered  in  small  groups  along  the 
Kentucky  River  bluff  from  river 
kilometer  (km)  98.6  to  101.7  (river  mile 
61.3  to  63.2.  This  unit  is  in  private 
ownership  and  contains  approximately 
83  ha  (205  ac).  The  plants  were  first 
observed  in  1990.  In  1996,  more  than 
200  plants  were  found. 

Unit  9.  Longs  Ravine  Site  in  Franklin 
County,  Kentucky 

Unit  9  is  located  north  of  ^e  City  of 
Frankfort  and  Lewis  Ferry  Road.  This 
unit  lies  east  of  the  Kentucky  River  in 
a  large  ravine  and  along  the  steep  slopes 
above  the  river.  This  unit  is  privately 
owned.  There  are  approximately  30  ha 
(74  ac)  in  this  unit.  In  1990,  more  than 
250  plants  were  found  on  the  northeast, 
southwest,  and  northwest-facing  slopes. 

Unit  10.  Strohmeiers  Hill  in  Franklin 
County,  Kentucky 

This  imit  is  located  south  of  the- Town 
of  Swallowfield  and  adjacent  to 
Strohmeier  Road  and  U.S.  127.  It  occurs 
on  steep  slopes  on  the  south  side  of 
Elkhom  Creek  and  on  the  east  bank  of 
,  the  Kentucky  River,  south  of  the 
confluence  with  Elkhom  Creek.  The 
plants  at  this  site  were  first  observed  in 
1930.  The  property  is  privately  owned. 
The  site  is  approximately  20  ha  (49  ac) 
in  size.  In  1994,  the  site  contained  more 
than  200  flowering  plants.  The  plants 
were  exceptionally  vigorous  and 
occurred  throughout  a  large  area, 
making  this  one  of  the  best  populations 
of  Arabis  perstellata  in  Kentucky 

Unit  11.  U.S.  127  in  Franklin  County. 
Kentucky 

Unit  11  is  located  along  the  east  side 
of  U.S.  127  in  a  ravine  just  southeast  of 
Elkhom  Creek.  This  privately  owned 
site  is  approximately  11  ha  (27  ac)  in 
size.  The  plants  were  first  observed  in 
2001,  at  which  time  approximately  100 
plants  were  found  on  the  west-facing 
slope. 


Unit  12.  Camp  Pleasant  Branch  Woods 
in  Franklin  County,  Kentucky 

'  Unit  12  is  located  along  the  south  side 
of  Camp  Pleasant  Road  (KY  Highway 
1707).  This  site  is  privately  owned  and 
contains  approximately  14  ha  (35  ac). 
The  first  observance  of  plants  at  this  site 
was  in  1987.  In  2001,  more  than  100 
plants  were  found  along  the  lower 
northwest-facing  slope.  Plants  at  this 
site  are  threatened  by  competition  from 
weeds. 

Unit  13.  Saufleyin  Franklin  County, 
Kentucky 

Unit  13  occurs  west  of  the  KY 
Highway  1900  bridge  over  Elkhom 
Creek  on  the  hillside  above  the  creek. 
The  land  ownership  for  this  unit  is 
private.  The  site  is  approximately  8  ha 
(20  ac)  in  size.  Plants  were  first 
observed  in  1988.  In  1996,  more  than 
100  plants  were  foiuid  along  the  top  of 
the  ridge  on  the  northeast-facing  slope. 

Unit  14.  Clements  Bluff  in  Owen 
County,  Kentucky 

This  unit  is  located  in  a  ravine  facing 
the  Kentucky  River  along  the  east  side 
of  KY  Highway  355.  The  site  is  ovtmed 
by  the  State  of  Kentucky  and  is  part  of 
the  Kentucky  River  Wildlife 
Management  Area.  This  unit  is 
approximately  11  ha  (27  ac)  in  size.  The 
plants  were  first  observed  at  this  site  in 
1980  on  the  north-facing  slope.  In  1996, 
approximately  100  plants  occiured  at 
the  site.  * 

Unit  15.  Monterey  U.S.  127  in  Owen 
County,  Kentucl^ 

Unit  15  is  located  1.6  km  (1  mile) 
north  of  the  City  of  Monterey,  just  north 
of  the  junction  of  U.S.  127  and  KY 
Highway  355.  The  property  is  privately 
owned  and  is  approximately  12  ha  (30 
ac)  in  size.  Plants  were  first  observed  at 
this  site  in  1996.  In  1997, 150  plants 
were  found  along  the  southwest-facing 
slope  of  an  unnamed  tributary  to  the 
Kentucky  River.  The  site  is  being 
threatened  by  weedy  competition. 

Unit  16.  Craddock  Bottdm  in  Owen 
County.  Kentucky 

This  unit  is  located  south  of  the  City 
of  Monterey.  It  occurs  along  the  west 
side  of  Old  Frankfort  Pike  on  the  west- 
facing  slope  just  east  of  Craddock 
Bottom.  Property  at  this  site  is  privately 
owned  and  contains  approximately  23 
ha  (57  ac).  In  1996,  over  150  plants  were 
found.  In  1996,  there  was  evidence  of 
logging  in  the  siurounding  area. 

Unit  1 7.  Backbone  North  in  Franklin 
County.  Kentucky 

Unit  17  is  located  north  of  KY 
Highway  1900.  It  occxu^  in  an  old  river 


oxbow  west  of  the  existing  Elkhom 
Creek  and  is  privately  owned.  The  unit 
size  is  approximately  11  ha  (27  ac). 
Plants  were  first  observed  at  this  site  in 
1981.  In  1990,  more  than  200  plants 
were  found  on  the  southeast  facing 
slope. 

Unit  18.  Scales  Mountain  in  Rutherford 
County,  Tennessee 

This  unit  is  located  west  of  the  City 
of  Murfreesboro  on  Scales  Mountain,  1.6 
km  (1  mile)  south  of  Highway  96.  The 
site  is  privately  owned  and  is  36  ha  (89 
ac)  in  size.  Plants  were  first  observed  at 
this  site  in  1985.  In  2000,  more  than  100 
plants  were  found  on  the  north-facing 
slope.  The  primary  threat  to  this  site  is 
competition  from  weeds. 

Unit  19.  Sophie  Hill  in  Rutherford 
County,  Tennessee 

Unit  19  is  located  west  of  the  City  of 
Murfreesboro  on  Sophie  Hill,  which  lies 
between  Newman  and  Coleman  Hill 
Roads.  The  property  at  this  site  is 
privately  owned.  The  unit  is 
approximately  16  ha  (40  ac)  in  size.  The 
first  observance  of  Arabis  perstellata  on 
this  site  was  in  1991.  In  2000,  more  than 
200  plants  were  found  on  the  northwest 
side  of  Sophie  Hill. 

Unit  20.  Indian  Mountain  in  Rutherford 
County,  Tennessee 

Unit  20  is  located  west  of  the  City  of 
Murfreesboro  on  Indian  Mountain 
between  Highway  96  and  Coleman  Hill  • 
Road.  This  site  is  privately  owned.  The 
unit  size  is  approximately  ^8  ha  (69  ac). 
In  2000,  over  2,600  plants  were  foimd. 
This  is  the  best  site  for  Arabis 
perstellata  in  Tennessee.  Logging 
appears  to  be  the  biggest  threat  to  this 
exceptional  site.  > 

Effects  of  Critical  Habitat  Designation 

ESA  Section  7  Consultation 

The  regulatory  effects  of  a  critical 
habitat  designation  under  the  Act  are 
triggered  through  the  provisions  of 
section  7,  which  applies  only  to 
activities  conducted,  authorized,  or 
funded  by  a  Federal  agency  (Federal       ' 
actions).  Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  402. 
Individuals,  organizations.  States,  local 
governments,  and  other  non-Federal 
entities  are  not  affected  by  the 
designation  of  critical  habitat  unless 
their  actions  occur  on  Federal  lands, 
require  Federal  authorization,  or  involve 
Federal  funding. 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies,  including  us,  to  insure 
that  their  actions  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species  or  result  in  the 
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destruction  or  adverse  modification  bf 
designated  critical  habitat.  This 
requirement  is  met  through  section  7 
consultation  under  the  Act.  Our 
regulations  define  "jeopardize  the 
continued  existence"  as-to  engage  in  an 
action  that  reasonably  would  be 
expected,  directly  or  indirectly,  to 
reduce  appreciably  the  likelihood  of 
both  the  siu^'ival  and  recovery  of  a 
listed  species  in  the  wild  by  reducing 
the  reproduction,  nimibers,  or 
distribution  of  that  species  (50  CFR 
402.02).  "Destruction  or  adverse 
modification  of  designated  critical 
habitat"  is  defined  as  a  direct  or  indirect 
alteration  that  appreciably  diminishes 
the  value  of  the  critical  habitat  for  both 
the  siuvival  and  recovery  of  the  species 
(50  CFR  402.02).  Such  alterations 
include,  but  are  not  limited  to.  adverse 
changes  to  the  physical  or  biological 
features,  i.e.,  the  primary  constituent 
elements,  that  were  the  basis  for 
determining  the  habitat  to  be  critical. 
However,  in  a  March  15,  2001,  decision 
of  the  United  States  fcourt  of  Appeals  for 
the  Fifth  Circuit  [Sierra  Club  v.  U.S. 
Fish  and  Wildlife  Service  et  al,  245  F.3d 
434),  the  Court  found  our  definition  of 
destruction  or  adverse  modification  to 
be  invalid.  In  response  to  this  decision, 
we  are  reviewing  the  regulatory 
definition  of  adverse  modification  in 
relation  to  the  conservation  of  the 
species. 

Section  7(a)(4)  reqliires  Federal 
agencies  to  confer  with  us  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  Conference 
reports  provide  conservation 
recommendations  to  assist  the  agency  in 
eliminating  conflicts  that  may  be  caused 
by  the  proposed  action.  The 
conservation  recommendations  in  a 
conference  report  are  advisory. 

We  may  issue  a  formal  conference 
report,  if  requested  by  the  Federal  action 
agency.  Formal  conference  reports 
include  an  opinion  that  is  prepared 
according  to  50  CFR  402.14.  as  if  critical 
habitat  were  designated.  We  may  adopt 
the  formal  conference  report  as  the 
biological  opinion  when  critical  habitat 
is  designated,  if  no  substantial  new 
information  or  changes  in  the  action 
alter  the  content  of  the  opinion  (see  50 
CFR  402.10(d)). 

If  a  species  is  listed  or  critical  habitat 
is  designated,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 


responsible  Federal  agency  (action 
agency)  must  enter  into  consultation 
with  us.  Through  this  consultation,  the 
action  agency  would  ensure  that  the 
permitted  actions  do  not  destroy  or 
adversely  modify  critical  habitat. 

If  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we 
would  also  provide  reasonable  and 
prudent  alternatives  to  the  project,  if 
any  are  identifiable.  Reasonable  and 
prudent  alternatives  are  defined  at  50 
CFR  402.02  as  alternative  actions 
identified  during  consultation  that  can 
be  implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Service's  Regional  Director  believes 
would  avoid  the  destruction  or  adverse 
modification  of  critical  habitat. 
Reasonable  and  prudent  alternatives  can 
vary  from  slight  project  modifications  to 
extensive  redesign  or  relocation  of  the 
project.  Costs  associated  with 
implementing  a  reasonable  and  prudent 
alternative  are  similarly  variable. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conference  with  us  on 
actions  for  which  formal  consultation 
has  been  completed,  if  those  actions 
may  affect  designated  critical  habitat  or 
adversely  modify  or  destroy  proposed 
critical  habitat. 

There  are  no  known  populations  of 
Arabis  perstellata  occurring  on  Federal 
lands.  However,  activities  on  private. 
State,  or  city  lands  requiring  a  permit 
from  a  Federal  agency,  such  as  a  piermit 
fttjm  the  U.S.  Army  Corps  of  Engineers 
(USACE)  under  section  404  of  the  Clean 
Water  Act,  a  permit  under  section 
10(a)(1)(B)  of  the  Act  from  us,  or  some 
other  Federal  action— including  funding 
(e.g.,  from  the  Federal  Highway 
Administration  (FHWA),  Federal 
Aviation  Administration,  or  Federal 
Emergency  Management  Agency); 
permits  from  the  Department  of  Housing 
and  Urban  Development;  activities 
funded  by  the  U.S.  Environmental 
Protection  Agency  (EPA),  Department  of 
Energy,  or  any  other  Federal  agency; 
and  construction  of  communication 
sites  licensed  by  the  Federal 


Communications  Commission — will  be 
subject  to  the  section  7  consultation 
process.  Federal  actions  not  affecting 
listed  species  or  critical  habitat,  and 
actions  on  non-Federal  lands  that  are 
not  federally  funded,  authorized,  or 
permitted  do  not  require  section  7 
consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  briefly  evaluate  and  describe  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  adversely  modify  such  habitat,  or 
that  may  be  affected  by  such 
designation.  Activities  that  may  result 
in  the  destruction  or  adverse 
modification  of  critical  habitat  include 
fliose  that  alter  the  primary  constituent 
elements  to  an  extent  that  the  value  of 
critical  habitat  for  the  conservation  of 
Arabis  perstellata  is  appreciably 
reduced.  We  note  that  such  activities 
may  also  jeopardize  the  continued 
existence  of  the  species.  Activities  that, 
when  carried  out,  funded,  or  authorized 
by  a  Federal  agency,  may  directly  or 
indirectly  destroy  or  adversely  modify 
critical  habitat  include,  but  are  not 
limited  to: 

(1)  Groimd  disturbances  that  destroy 
or  degrade  primary  constituent  elements 
of  the  plant  (e.g.,  clearing,  tilling, 
grading,  logging,  construction,  and  road 
building); 

(2)  Activities  that  directly  or 
indirectly  affect  Arabis  perstellata 
plants  or  underlying  seed  bank  (e.g.. 
herbicide  application  that  could  degrade 
the  habitat  on  which  the  species 
depends,  incompatible  introductions  of 
non-native  herbivores,  incompatible 
grazing- management,  clearing,  tilling, 
grading,  construction,  and  road 
building); 

(3)  Activities  that  engourage  the 
growth  of  Arabis  perstellata  competitors 
(e.g.,  widespread  fertilizer  application, 
road  building,  clearing,  logging):  and 

(4)  Activities  that  significantly 
degrade  or  destroy  Arabis  perstellata 
pollinator  populations  (e.g.,  pesticide 
applications). 

Previous  Section  7  Consultations 

Several  section  7  consultations  for 
Federal  actions  affecting  Arabis 
perstellata  and  its  habitat  have  preceded 
this  critical  habitat  proposal.  The  action 
agencies  have  included  the  USACE,  U.S. 
Department  of  Agriculture  Rural 
Development,  FHWA,  and  EPA. 

Since  listing,  we  have  conducted  33 
informal  and  no  formal  consultations 
involving  4^^'*  perstellata.  The 
informal  consultations,  all  of  which 
concluded  with  a  finding  that  the 
proposed  Federal  action  would  not 
affect  or  would  not  likely  adversely 
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affect  Ambis  perstellata,  addressed  a 
range  of  actions,  including  highway  and 
bridge  construction,  maintenance  of 
utility  lines  [e.g.,  water  and  sewer  lines) 
along  existing  roads,  and  building 
construction. 

The  designation  of  critical  habitat  will 
have  no  impact  on  private  landowner 
activities  that  do  not  require  Federal 
funding  or  permits.  Designation  of 
critical  habitat  is  only  applicable  to 
activities  approved,  funded,  or  carried 
out  by  Federal  agencies. 

If  you  have  questions  regarding 
whether  specific  activities  would 
constitute  adverse  modification  of 
critical  habitat,  you  may  contact  the 
following  Service  offices: 

Kentucky-Frankfort  Ecological  Services 
Office  (502/695-0468) 

Tennessee-Cookeville  Ecological 
Services  Office  (931/528-6481) 

To  request  copies  of  the  regulations 
on  listed  wildlife  and  plants  or  inquire 
about  prohibitions  and  permits,  contact 
the  U.S.  Fish  and  Wildlife  Service, 
Ecological  Services.  1875  Century 
Boulevard.  Atlanta,  GA  30345 
(telephone  404/679-4176;  facsimile 
404/679-7081). 

Exclusions  Under  Section  4(b)(2) 

Section  4(b)(2)  of  the  Act  requires  that 
we  designate  critical  habitat  on  the  basis 
of  the  best  scientific  information 
available,  and  that  we  consider  the 
economic  and  other  relevant  impacts  of 
designating  a  particular  area  as  critical 
habitat.  We  may  exclude  areas  from 
critical  habitat  if  the  benefits  of 
exclusion  outweigh  the  benefits  of 
designation,  provided  the  exclusion  will 
not  result  in  the  extinction  of  the 
species.  We  have  completed  a  draft 
analysis  of  the  economic  impacts  of 
designating  these  areas  as  critical 
habitat  that  is  consistent  with  the  ruling 
of  the  10th  Circuit  Court  of  Appeals  in 
N.M.  Cattle  Growers  Ass'n  v.  USFWS. 
The  results  of  our  draft  analysis  suggest 
that  the  potential  economic  impacts  of 
the  proposed  designation  range  ftt)m 
$65,000  to  $272,000  over  the  next  10 
years.  Please  refer  to  the  draft  analysis 
for  more  details  concerning  the 
methodological  approach  and  finding  of 
the  analysis.  Comments  will  be  accepted 
on  the  draft  economic  analysis  during 
the  coqmient  period  on  this  proposed 
rule.  Copies  of  the  draft  economic 
analysis  of  this  proposed  critical  habitat 
designation  are  available  on  the  Internet 
at  http://cookeviUe.fws.gov  or  by 
contacting  our  Cookeville,  TN  field 
office  (see  ADDRESSES). 


Relationship  to  Habitat  Conservation 
Plans  and  Other  Planning  Efiforts 

Section  10(a)(1)(B)  of  the  Act 
authorizes  us  to  issue  permits  for  the 
take  of  listed  wildlife  species  incidental 
to  otherwise  lawful  activities.  An 
incidental  take  permit  application  must 
be  supported  by  a  habitat  conservation 
plan  (HCP)  that  identifies  conservation 
measures  that  the  permittee  agrees  to 
implement  for  the  species  to  minimi:^ 
and  mitigate  the  impacts  of  the 
permitted  incidental  take.  Although  take 
of  listed  plants  is  not  generally 
prohibited  by  the  Act  on  private  land, 
listed  plant  species  may  also  be  covered 
in  an  HCP  for  wildlife  species. 
Currently,  no  HCPs  exist  that  include 
Ambis  perstellata  as  a  covered  species. 
In  the  event  that  future  HCPs  covering 
Arabis  perstellata  are  developed  within 
the  boundaries  of  designated  critical 
habitat,  we  will  work  with  applicants  to 
ensure  that  the  HCPs  provide  for 
protection  and  management  of  habitat 
areas  essential  for  the  conservation  of 
this  species.  This  will  be  accomplished 
by  either  directing  development  and 
habitat  modification  to  nonessential 
areas,  or  appropriately  modifying 
activities  within  essential  habitat  areas 
so  that  such  activities  will  not  adversely 
modify  the  primary  constituent 
elements.  The  HCP  development 
process  would  provide  an  opportunity 
for  more  intensive  data  collection  and 
analysis  regarding  the  use  of  particular 
habitat  areas  by  Arabis  perstellata.  The 
process  would  also  enable  us  to  conduct 
detailed  evaluations  of  the  importance 
of  such  lands  to  the  long-term  survival 
and  conservation  of  the  species  in  the 
context  of  constructing  a  system  of 
interlinked  habitat  blocks  configiu^  to 
promote  the  conservation  of  the  species 
through  application  of  the  principles  of 
conservation  biology.  We  will  provide 
technical  assistance  and  work  closely 
with  applicants  throughout  the 
development  of  any  futiu-e  HCPs  to 
identify  lands  essential  for  the  long-term 
conservation  of  Arabis  perstellata,  and 
appropriate  management  for  those 
lands.  Furthermore,  we  will  complete 
intra-Service  consultation  on  our 
issuance  of  section  10(a)(1)(B)  permits 
for  these  HCPs  to  ensure  permit 
issuance  will  not  destroy  or  adversely 
modify  critical  habitat.  . 

Peer  Review 

In  accordance  with  our  joint  policy 
published  in  the  Federal  Register  on 
July  1,  1994  (59  FR  34270),  we  will  seek 
the  expert  opinions  of  at  least  three 
appropriate  and  independent  specialists 
regarding  this  proposed  rule.  The 
purpose  of  such  review  is  to  ensure  that 


our  critical  habitat  designation  is  based 
on  scientifically  sound  data, 
assumptions,  and  analyses.  We  will 
send  these  peer  reviewers  copies  of  this 
proposed  rule  immediately  following 
publication  in  the  Federal  Register.  We 
will  invite  these  peer  reviewers  to 
comment,  during  the  public  comment 
period,  on  the  specific  assiimptions  and 
conclusions  regarding  the  proposed 
designation  of  critical  habitat.     . 

We  will  consider  all  comments  and  . 
information  received  during  the 
comment  period  on  this  proposed  rule 
during  preparation  of  a  final 
rulemaking.  Accordingly,  the  final 
decision  may  differ  from  this  proposal. 

Public  Hearing 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  Requests  for  public  hearings 
must  be  made  in  writing  at  least  15  days 
prior  to  the  close  of  the  public  comment 
period.  We  will  schedule  public 
hearings  on  this  proposal,  if  any  are 
requested,  and  announce  the  dates, 
times,  and  places  of  those  hearings  in 
the  Federal  Register  and  local 
newspapers  at  least  15  days  prior  to  the 
first  hearing. 


Qarity  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations  and  notices 
that  are  easy  to  understand.  We  invite 
your  comments  on  how  to  make 
proposed  rules  easier  to  understand 
including  answers  to  questions  such  as 
the  following:  (1)  Are  the  requirements 
in  the  dociunent  clearly  stated?  (2)  Does 
the  proposed  rule  contain  technical 
language  or  jargon  that  interferes  with 
the  clarity?  (3)  Does  the  format  of  the 
proposed  rule  {e.g.,  grouping  and  order 
of  sections,  use  of  headings, 
paragraphing)  aid  or  reduce  its  clarity? 
(4)  Is  the  description  of  the  proposed 
rule  in  the  SUPPLEMENTARY  INFORMAIXM 
Section  of  the  preamble  helpful  in 
understanding  the  proposed  rule?  (5) 
What  else  could  we  do  to  make  the 
proposed  rule  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  notice 
easier  to  understand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior,  Room  7229, 1849  C  Street, 
NW.,  Washington,  DC  20240.  You  may 
e-mail  your  comments  to  this  address: 
Execsec@ios.doi.gov. 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  the  Office  of  Management  and 
Budget  (OMB)  has  determined  that  this 
critical  habitat  designation  is  not  a 
significant  regulatory  action.  This  rule 
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will  not  have  an  annual  economic  effect 
of  $100  million  or  more  or  adversely 
affect  any  economic  sector, 
productivity,  competition,  jobs,  the 
environment,  or  other  units  of 
government. 

This  designation  will  not  create  » 
inconsistencies  with  other  agencies' 
actions  or  otherwise  interfere  with  an 
action  taken  or  planned  by  another 
agency.  It  will  not  materially  affect 
entiUements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  Finally,  this 
designation  will  qpt  raise  novel  legal  or 
policy  issues.  Accordingly,  OMB  has 
not  reviewed  this  proposed  critical 
habitat  designation. 

Regulatory  JFIexibility  Act  (5  U.S.C.  601 
etseq.) 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996), 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemddng  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effects  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  government 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  SBREFA  amended  the 
Regulatory  Flexibility  Act  (RFA)  to 
require  Federal  agencies  to  provide  a 
statement  of  the  factual  basis  for 
certifying  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
SBREFA  also  amended  the  RFA  to 
require  a  certification  statement.  We  are 
hereby  certifying  that  this  proposed  rule 
will  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities. 

According  to  the  Small  Business 
Administration,  small  entities  include 
small  organizations,  such  as 
independent  nonprofit  orgamzations, 
and  small  governmental  jurisdictions, 
including  school  boards  and  city  and 
town  governments  that  serve  fewer  than 
50,000  residents,  as  well  as  small 
businesses  (13  CFR  |21.201).  Small 
businesses  include  manufacturing  emd 
mining  concerns  with  fewer  than  500 
employees,  wholesale  trade  entities 
with  fewer  than  100  employees,  retail 
and  service  businesses  with  less  than  $5 
million  in  annual  sales,  general  and 
heavy  construction  businesses  with  less 
than  $27.5  million  in  annual  business, 
special  trade  contractors  doing  less  than 
$11.5  million  in  annual  business,  and 


agricultural  businesses  with  annual 
sales  less  than  $750,000. 

SBREFA  does  not  explicitly  define 
either  "substantial  number"  or 
"significant  economic  impact." 
Consequentiy,  to  assess  whether  a 
"substantial  number"  of  small  entities  is 
eiffected  by  this  designation,  this 
analysis  considers  the  relative  number 
of  small  entities  likely  to  be  impacted  in 
the  area.  Similarly,  this  analysis 
considers  the  relative  cost  of 
compliance  on  the  revenues/profit 
margins  of  small  entities  in  determining 
whether  or  not  entities  incur  a 
.  "significant  economic  impact."  Only 
small  entities  that  are  expected  to  be 
direcUy  affected  by  the  designation  are 
considered  in  this  portion  of  the 
analysis.  This  approach  is  consistent 
with  several  judicial  opinions  related  to 
the  scope  of  the  RFA  (Mid-Tex  Electric 
Co-op  Inc.  V.  F.E.R.C.  773  F.2d  327 
(D.C.  Cir.  1985)  and  American  Trucking 
Associations,  Inc.  v.  U.S.  E.P.A.,  175 
F.3d  1027,  (D.C.  Cir.  1999)). 

To  determine  if  the  rule  would  affect 
a  substantial  number  of  small  entities, 
we  considered  the  number  of  small 
entities  affected  within  particular  types 
of  econpmic  activities  (e.g.,  housing 
development,  grazing,  oil  and  gas 
production,  timber  harvesting).  We 
applied  the  "substantial  number"  test 
individually  to  each  industry  to 
determine  if  certification  is  appropriate. 
In  estimating  the  niunbers  of  small 
entities  potentially  affected,  we  also 
considered  whether  their  activities  have 
any  Federal  involvement;  some  kinds  of 
activities  are  unlikely  to  have  any 
Federal  involvement  and  so  will  not  be 
affected  by  critical  habitat  designation. 
Designation  of  critical  habitat  only 
affects  activities  conducted,  funded,  or 
permitted  by  Federal  agencies;  non- 
Federal  activities  are  not  affected  by  the 
designation.  Federal  agencies  are 
already  required  to  consult  with  us 
under  section  7  of  the  Act  on  activities 
that  they  fund,  permit,  or  implement 
that  may  affect  Arabis  perstellata. 

If  this  critical  habitat  designation  is 
finalized.  Federal  agencies  must  also 
consult  with  us  if  their  activities  may 
affect  designated  critical  habitat. 
However,  we  believe  this  will  result  in 
minimal  additional  regulatory  burden 
on  Federal  agencies  or  their  applicants 
because  consultation  would  already  be 
required  because  of  the  presence  of  the 
listed  species,  and  consultations  to 
avoid  the  destruction  or  adverse 
modification  of  critical  habitat  would  be 
incorporated  into  the  existing 
consultation  process  and  trigger  only 
minimal  additional  regulatory  impacts 
beyond  the  duty  to  avoid  jeopardizing 
the  species. 


Designation  of  critical  habitat  could 
result  in  an  additional  economic  burden 
on  small  entities  because  of  the 
requirement  to  reinitiate  consultation 
for  ongoing  Federal  activities.  However, 
since  Arabia  perstellata  was  listed  in 
1995,  we  have  conducted  only  33 
informal  and  no  formal  consultations 
involving  this  species.  Most  of  these 
consultations  involved  Federal  projects 
or  permits  to  businesses  that  do  not 
meet  the  definition  of  a  small  entity 
(e.g.,  federally  sponsored  projects).  Also, 
a  number  of  USACE  permit  actions 
involved  other  large  public  entities  (e.g.. 
State-sponsored  activities)  that  do  not 
meet  the  definition  of  a  small  entity.  No 
formal  consultations  involved  a  non- 
Federal  entity.  However,  about  five 
informal  consultations  were  on  behalf  of 
a  private  business.  Most  of  these 
inJFormal  consultations  were  utility- 
related  (e.g.,  water  lines  and  sewer 
lines),  some  being  proposed  by  small 
entities.  We  do  not  believe  that  the 
number  of  utility-related  small  entities 
meets  the  definition  of  substantial 
described  above. 

All  of  the  proposed  critical  habitat, 
with  the  exception  of  11  ha  (27  ac)  of 
State-owned  land,  is  under  private 
ownership.  Small  entity  economic 
activities  that  may  require  Federal 
authorization  or  permits  include  utility- 
related  activities  such  as  pipelines  and  . 
powerlines.  However,  we  are  not  aware 
of  a  significant  number  of  future 
activities  that  would  require  Federal 
permitting  or  authorization  in  these 
areas.  Historically,  there  have  been  less 
than  two  informal  consaltations  per 
State  per  year  involving  both  large  and 
sinall  private  entities.  There  are  no 
Federal  lands  included  in  these 
proposed  critical  habitat  designations. 
Therefore,  we  conclude  that  the 
proposed  rule  would  not  affect  a 
substantial  number  of  small  entities. 

In  simunary,  we  have  considered 
whether  this  proposed  rule  would  result 
in  a  significant  economic  effect  on  a 
substantial  number  of  small  entities.  We 
have  concluded  that  it  would  not  affect 
a  substantial  niunber  of  small  entities. 
There  would  be  no  additional  section  7 
consultations  resulting  from  this  rule  as 
all  proposed  critical  h'dbitat  is  currently 
occupied  by  Arabia  perstellata,  so  the 
consultation  requirement  has  already 
been  triggered.  These  consultations  are 
not  likely  to  affect  a  substantial  number 
of  sm^l  entities.  This  rule  would  result 
in  project  modifications  only  when 
proposed  Federal  activities  would 
destroy  or  adversely  modify  critical 
habitat.  While  this  may  occur,  it  is  not 
expected  to  occur  frequentiy  enough  to 
affect  a  substantial  number  of  small 
entities.  Therefore,  we  are  certifying  that 
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the  proposed  designation  of  critical 
habitat  for  Arabia  perstellata  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
and  an  initial  regulatory  flexibility 
analysis  is  not  required.  This 
determination  wiU  be  revisited  after 
review  of  our  economic  analysis  and 
revised,  if  necessary,  in  the  4nal  rule. 

This  discussion  is  based  upon  the 
information  regarding  potential 
economic  impact  that  is  available  to  us 
at  this  time.  This  assessment  of 
economic  effect  may  be  modified  prior 
to  final  rulemaking  based  upon  review 
of  the  draft  economic  analysis  prepared 
pursuant  to  section  4(b)(2]  of  the  ESA 
and  Executive  Order  12866.  This 
analysis  is  for  the  purposes  of 
compliance  with  the  Regulatory 
Flexibility  Act  and  does  not  reflect  our 
position  on  the  type  of  economic 
analysis  required  by  New  Mexico  Cattle 
Growers  Assn.  v.  U.S.  Fish  and  Wildlife 
Service  248  F.Sd  1277  (10th  Cir.  2001). 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  802(2)) 

In  the  draft  economic  analysis,  we 
determine  whether  designation  of 
critical  habitat  will  cause  (a)  any  effect 
on  the  economy  of  $100  million  or 
more;  (b)  any  increases  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  Cc) 
any  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  com{>ete 
with  foreign-based  enterprises.  Refer  to 
the  draft  economic  analysis  for  a 
discussion  of  the  effects  of  this 
determination. 

Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  The 
primary  land  uses  within  designated 
critical  habitat  for  Arabis  perstellata 
include  recreation,  grazing,  and  logging. 
No  signiflcant  energy  production, 
supply,  and  distribution  facilities  are 
included  within  designated  critical 
habitat.  Therefore,  this  action  is  not  a 
significant  action  affecting  energy 
production,  supply,  and  distribution 
facilities,  and  no  Statement  of  Energy 
Effects  is  required. 


Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  aeq^) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.y. 

(a)  This  proposed  rule  will  not 
"significantly  or  uniquely"  affect  small 
governments.  A  Small  Government 
Agency  Plan  is  not  required.  Small 
governments  will  not  be  affected  unless 
they  propose  an  action  requiring  Federal 
funds,  permits,  or  other  authorization. 
Any  such  activity  will  require  that  the 
involved  Federal  agency  ensure  that  the 
action  will  not  adversely  modify  or 
destroy  designated  critical  habitat. 

(b)  This  rule  will  not  produce  a 
Federal  mandate  on  State,  local,  or  tribal 
governments  or  the  private  sector  of 
$100  million  or  greater  in  any  year;  that 
is,  it  is  not  a  "significant  regulatory 
action"  under  the  Unfunded  Mandates 
Reform  Act.  The  designation  of  critical 
habitat  imposes  no  new  obligations  on 
State  or  local  governments. 

Takings 

In  accordance  with  Executive  Order 
12630  ("Government  Actions  and 
Interference  with  Constitutionally 
Protected  Private  Property  Rights"),  we 
have  analyzed  the  potential  takings 
implications  of  proposing  to  designate 
approximately  408  ha  (1.008  ac)  of  lands 
in  Franklin  and  Owen  counties  in 
Kentucky,  and  Rutherford  coimty  in 
Tennessee,  as  critical  habitat  for  Arabis 
perstellata  in  a  takings  implication 
assessment.  This  preliminary 
assessment  concludes  that  this  proposed 
rule  does  not  pose  significant  takings 
implications. 

Federalism 

In  accordance  with  Executive  Order 
13132.  this  rule  does  not  have 
significant  Federalism  effects.  A 
Federalism  assessment  is  not  required. 
In  keeping  with  Department  of  the 
Interior  policy,  we  requested 
information  from,  and  coordinated  the 
development  of  this  critical  habitat 
proposal  with,  appropriate  State  natural 
resource  agencies  in  Kentucky  and 
Tennessee.  The  impact  of  the  proposed 
designation  on  State  and  local 
governments  and  their  activities  is  not 
believed  to  be  significant,  and  we  are 
examining  this  more  fully  in  the 
economic  analysis  of  the  proposal,  on 
which  we  are  seeking  public  comment. 
The  designation  may  have  some  benefit 
to  these  governments  in  that  the  areas 
essential  to  the  conservation  of  the 
species  are  more  clearly  defined,  and 
the  primary  constituent  elements  of  the 
habitat  necessary  to  the  survival  of  the 
species  are  specifically  identified.  While 


making  this  definition  and 
identification  does  not  alter  where  and 
what  federally  sponsored  activities  may 
occur,  it  may  assist  these  local 
governments  in  long-range  planning, 
rather  than  forcing/necessitating  them  to 
wait  for  case-by-case  section  7 
consultations  to  occur. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  burdeh  the  judicial  system,  and 
that  it  meets  the  requirements  of 
sections  3(a)  and  3(b)(2)  of  the  Order. 
We  are  proposing  to  designate  critical 
habitat  in  accordance  with  the 
provisions  of  the  Act,  as  amended.  This 
rule  uses  standard  property  descriptions 
and  identifies  the  primary  constituent 
elements  within  the  proposed  areas  to 
assist  the  public  in  understanding  the 
habitat  needs  that  are  essential  for  the 
conservation  of  Arabis  perstellata. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  aeq.)  > 

This  proposed  rule  does  not  contain 
new  or  revised  information  collection  . 
for  which  0MB  approval  is  required 
under  the  Paperwork  Reduction  Act.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

National  Environmental  Policy  Act 

We  have  determined  that  we  do  not 
need  to  prepare  an  Environmental 
Assessment  Or  an  Environmental  Impact 
Statement  as  defined  by  the  National 
Environmental  Policy  Act  of  1969,  in 
connection  wi^  regulations  adopted 
pursuant  to  section  4(a)  of  the  Act.  We 
published  a  notice  outlining  our  reasons 
for  this  determination  in  the  Federal 
Register  on  October  25, 1983  (48  FR 
49244). 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951),  Executive 
Order  13175,  and  thp  Department  of  the 
Interior's  manual  at  512  DM  2,  we 
readily  acknowledge  our  responsibility 
to  communicate  meaningfully  with 
recognized  Federal  Tribes  on  a 
govemment-to-govemment  basis.  We 
are  not  aware  of  any  Tribal  lands 
essential  for  the  conservation  of  Arabis 
perstellata.  Therefore,  the  proposed 
critical  habitat  for  Arabis  perstellata 
does  not  contain  any  Tribal  lands  or 


lands  that  we  have  identified  as 
impacting  Tribal  trust  resources. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Proposed  Regulation  Promulgation 

For  the  reasons  outlined  in  the 
preamble,  we  propose  to  amend  part  17, 
subchapter  B  of  chapter  I,  title  50  of  the 
Code  of  Federal  Regidations,  as  follows: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 


Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625. 100  Stat.  3500;  unless  otherwise  noted. 

2.  In  section  17.12(h),  revise  the  entry 
for  the  "Arabis  perstellata"  under 
"FLOWERING  PLANTS"  in  die  Ust  of 
Endangered  and  Threatened  Plants  to 
read  as  follows: 

'  §  17.12    Endangered  and  threatened  plants. 

*         *         *         *         * 

(h)*  *  *       .  .      ^ 


Species 


Scientific  name 


Common  name 


Historic  range 


Family 


Status      When  listed 


Critical 
hat>itat 


Special 
rules 


Flowering  Plahts  ^ 

•                           *                           •                           •    f  • 

Arat^s  perstellata  .....    Rock-cress,  Braun's      U.S.A.  (KY,  TNf Brasstcaceae E 


570     17.96(a) 


NA 


3.  In  §  17.96,  amend  paragraph  (a)  by 
adding  an  entry  for  "Family 
Brassicaceae"  Arabis  perstellata  in 
alphabetical  order  to  read  as  follows: 

§17.96    Critical  habitat— plants. 

(a)*  *  *    ' 

Family  Brassicaceae:  Arabis 
perstellata  (Braun's  rock-cress).- 

(1)  Critical  habitat  units  are  depicted 
for  Franklin  and  Owen  Counties, 
Kentucky,  and  Rutherford  County, 
Tennessee,  on  the  maps  below. 

(2)  Based  on  the  best  available 
information,  primary  constituent 
elements  essential  for  the  conservation 
of  Arabis  perstellata  are: 

(i)  The  slopes  of  calcareous 
mesophytic  and  sub-xeric  forest  that  are 
relatively  undisturbed,  with  few 
openings  in  the  canopy  and  several 
large,  mature  trees  (such  as  sugar  maple 
(Acer  saccharum),  chinquapin  oak 
[Quercus  muhlenbergii],  hackbeny 


(Celtus  occidentalis),  or  Ohio  buckeye 
(Aesculus  glabra); 

(ii)  An  area  with  few  introduced 
weedy  plant  species  such  as  Alliaria 
petiolata  that  is  able  to  support  self- 
sustaining  populations  of  50  or  more 
individuals; 

(iii)  A  mesic  habitat  with  opren  forest 
floors  containii^  rock  outcrops  on 
moderate  to  steep  slopes  with  litde 
herbaceous  cover  and  leaf  litter 
accumulation  with  natiu-al  distiu-bance 
to  allow  for  Arabis  perstellata 
germination  and  seedling  germination; 

{iv)  Ordovician  limestone,  in 
particular  the  Grier,  Tanglewood,  and 
Macedonia  Bed  Members  of  the 
Lexington  Limestone  in  Kentucky,  and 
the  Lebanon,  Carters,  Leipers,  Catheys, 
and  Bigby-Cannon  Limestones  in 
Tennessee;  and 

(v)  Limestone  soils  such  as  the 
Fairmont  Rock  outcrop  complexes  in 
Kentucky  and  the  Mimosa  Rbck  outcrop 
complexes  in  Tennessee. 


(3)  Existing  features  and  structures 
made  by  people,  such  as  buildings, 
roads,  railroads,  airports,  other  paved 
areas,  lawns,  and  other  urban 
landscaped  areas,  do  not  contain  one  or 
more  of  the  primary  constituent 
elements  and  are  not  critical  habitat. 
Federal  actions  limited  to  those  areas,  ^ 
therefore,  would  not  trigger  a 
consultation  under  section  7  of  the  Act 
unless  they  may  affect  the  species  and/ 
or  primary  constituent  elements  in 
adjacent  critical  habitat. 

(4)  Critical  Habitat  Map  Units. 

(i)  Data  layers  defining  map  units 
were  created  on  a  base  of  USGS  7.5' 
quadrangles,  and  proposed  critical 
habitat  units  were  then  mapped  in  feet 
using  Kentucky  State  Plane  North,  NAD 
83,  and  Tennessee  State  Plane,  NAD  83, 
coordinates. 

(ii)  Map  1,  bdex  of  Critical  Habitat 
Proposed  for  Braun's  Rock-cress, 
Kentucky,  follows: 

BILLMG  CODE  4310-e6-P 
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(5)  Unit  1:  Sky  View  Drive,  Franklin 
County,  Kentucky. 


(i)  From  USGS  1:24,000  quadrangle 
map  Frankfort  West,  Kentucky;  land 
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boimded  by  the  following  Kentucky 
State  Plane  North/NAD83  (feet) 
coordinates:  1453158.08,  257013.95; 
1455318.02,  258193.89;  1455537.40, 
256159.34. 

(6)  Unit  2:  Benson  Valley  Woods, 
Franklin  County,  Kentucky. 

(i)  From  USGS  1:24,000  quadrangle 
map  Frankfort  East,  Kentucky;  land 
bounded  by  the  following  Kentucky 
State  Plane  North/NAD83  (feet) 
coordinates:  1472992.79,  265095.85; 
1473291.28,  265164.80;  1473577.90, 
265164.80;  1474816.35,  265479.91; 


1475173.07,  265669.44;  1475272.97, 
265517.23;  1474329.11,  265036.38; 
1473438.80,  264939.25;  1472992.42, 
264858.64. 

(7)  Unit  3:  Red  Bridge  Ridge,  Franklin 
County,  Kentucky. 

(i)  From  USGS  1:24,000  quadrangle 
Frankfort  West,  Kentucky;  land 
bounded  by  the  following  Kentucky 
State  Plane  North/NAD83  (feet) 
coordinates:  1442614.00,  258863.10; 
1443144.60,  258502.62;  1441670.26, 
257801.^;  1441581.15,  258012.52. 


(8)  Unit  4:  Tributary  to  South  Benson 
Creek,  Franklin  County,  Kentucky. 

(i)  From  USGS  1:24,000  quadrangle 
map  Frankfort  West,  Kentucky;  land 
bounded  by  the  following  Kentucky 
State  Plane  North/NAD83  (feet) 
coordinates:  1443620.37,  253609.15; 
1444037.01,  253294.00;  1442925.97, 
252129.54;  1442210.20,  252471.40.  ^ 

(ii)  Map  2,  Units  1,  2,  3,  and  4,  Critical 
Habitat  Proposed  for  Braun's  Rock-cress, 
Kentucky,  follows: 
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Map  2  -  Units  1,  2,  3  and  4:  critical  habitat 
for  Braun's  roci(-cress  in  Kentuclcy. 


This  map  is  provided  only  for  illustrative  purposes  of 
critical  habitat  only.  For  the  precise  legal  definition  of 
critical  habitat,  please  refer  to  the  narrative  unit  descriptions. 


(9)  Unit  5:  Davis  Branch.  Franklin 
County.  Kentucky. 


(i)  From  USGS  1 : 24. 000  quadrangle         by  the  following  Kentucky  State  Plane 
map  Polsgrove,  Kentucky;  land  bounded     North/NAD83  (feet)  coordinates: 
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1450167.05,  277739.69;  1450767.00, 
277750.87;  1450761.41.  277314.88; 
1450202.46,  277180.73. 

(10)  Unit  6:  Onans  Bend,  Franklin 
County.  Kentucky. 

(i)  From  USGS  1:24,000  quadrangle 
map  Polsgrove,  Kentucky;  land  bounded 
by  the  following  Kentucky  State  Plane 
North/NAD83  (feet)  coordinates: 
1458610.26,  289401.40;  1459066.14, 
289401.50;  1459484.82,  288182.67; 
1458210.30,  287759.68;  1458191.76, 

288155.34. 

(11)  Unit  7:  Shadrock  Ferry  Road, 
Franklin  County,  Kentucky. 


(i)  From  USGS  1:24,000  quadrangle 
Switzer,  Kentucky;  land  bounded  by  the 
following  Kentucky  State  Plane  North/ 
NAD83  (feet)  coordinates:  1461695.27, 
280422.79;  1462823.09,  280986.70; 
1463880.43,  280256.18;  1463463.90, 
279506.43. 

(12)  Unit  8:  Hoover  Site,  Franklin 
County,  Kentucky. 

(i)  From  USGS  1:24,000  quadrangle 
Frankfort  West,  Kentucky;  land 
bounded  by  the  following  Kentucky 
State  Plane  NorthyNAD83  (feet) 
coordinates:  1453446.71,  269919.75; 
1454641.35,  269410.27;  1453921,05, 


266476.39;  1452392.62,  264561.46; 
1451250.69,  265879.07. 

(13)  Unit  9:  Longs  Ravine  Site, 
Franklin  Coimty,  Kentucky. 

(i)  From  USGS  1:24,000  quadrangle 
Fjankfort  West,  Kentucky;  land 
bounded  by  the  following  Kentucky 
State  Plane  North/NAD83  (feet) 
coordinates:  1457404.81,  269596.23; 
1457959.89,  270126.46;  1460205.09. 
268958.30;  1459003.79,  267607.86. 

(ii)  Map  3,  Units  5,  6,  7,  8.  and  9, 
Critical  Habitat  Proposed  for  Braun's 
Rock-cress,  Kentucky,  follows: 
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Map  3  -  Units  5, 6,  7,  8  and  9:  critical  habitat 
for  Braun*s  rock-cress  in  Kentucky. 


This  map  is  provided  only  for  illustrative  purposes  of 
critical  habitat  only.  For  the  precise  legal  definition  of 
critical  habitat,  please  refer  to  the  narrative  unit  descriptions. 


(14)  Unit  10:  Strohmeiers  Hills. 
Franklin  County,  Kentucky. 


(i)  From  USGS  1:24,0000  quadrangle        following  Kentucky  State  Plane  North/ 
Switzer.  Kentucky;  land  bounded  by  the     NAD83  (feet)  coordinates:  1467733.92, 
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298729.06;  1468218.13,  298»78.50; 
1468695.00.  297144.38;  1469854.17, 
296131.94;  1469568.53,  295848.76; 
1468658.32,  296498.77;  1468247.47. 
297181.06;  14B8056.72,  297936.72; 
1467763.26,  296704.19;  1467440.46. 
297415.83. 


(15)  Unit  11:  U.S.  127.  Franklin 
County.  Kentucky. 

(i)  From  USGS  1:24.000  quadrangle 
Switzer.  Kentucky.  Lands  bounded  by 
the  following  Kentucky  State  Plane 
North/NAD83  (feet)  coordinates: 
1469164.24.  295115.19;  1469939.07. 


295511.62;  1470629.82,  294466.49; 
1469662.78,  294058.06. 

(ii)  Map  4,  Units  10  and  11,  Critical 
Habitat  Proposed  for  Braun's-Rock-cress, 
Kentucky,  follows: 


33078 


Federal  Register /Vol.  68.  No.  106 /Tuesday.  June  3,  2003  /  Proposed  Rules 


Map  4  -  Units  10  and  11 :  critical  habitat  for 
Braun's  roclc-cress  in  Kentuclcy. 


Franklin 


□ 


This  map  is  provided  only  for  illustrative  purposes  of 
critical  habitat  only.  For  the  precise  legal  definition  of 
critical  habitat,  please  refer  to  the  narrative  unit  descriptions. 


(16)  Unit  12:  Camp  Pleasant  Branch. 
Franklin  County.  Kentucky. 


(i)  From  USGS  1 :24 .000  quadrangle         following  Kentucky  State  Plane  North/ 
Switzer.  Kentucky;  land  bounded  by  the     NAD83  (feet)  coordinates:  1453446.71. 
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269919.75;  1454641.35.  269410.27; 
1453921.05.  266476.39;  1452392.62. 
264561.46;  1451250.69.  265879.07. 

(17)  Unit  13:  Saufley.  Franklin 
County,  Kentucky. 


(i)  From  USGS  1:24.000  quadrangle  1476924.83.280171.52:1477848.97, 

Switzer.  Kentucky;  land  bounded  by  the  279612.98;  1476538.92,  279887.17. 
following  Kentucky  State  Plane  North/  (ii)  Map  5,  Units  12  and  13,  Critical 

NAD83  (feet)  coordinates:  1476234.26.  Habitat  Proposed  for  Braun's  Rock-cress. 

281055.05;  1476538.92.  281115.98;  Kentucky,  follows: 


^^ 


»  » 
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Map  5  -  Units  12  and  13:  critical  habitat  for 
Braun*s  roclc-cress  in  Kentuclcy. 


This  map  is  provided  only  for  illcTstrative  purposes  of 
critical  habitat  only.  For  the  precise  legal  definition  of  . 
critical  habitat,  please  refer  to  the  narrative  unit  descriptions. 


(18)  Unit  14:  Clements  Bluff,  Owen 
County.  Kentucky. 


(i)  From  USGS  1:24.000  quadrangle 
Gratz,  Kentucky;  land  bounded  by  the 


following  Kentucky  State  Plane  North/ 
NAD83  (feet)  coordinates:  1451615.01, 
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349295.36;  1452022.39,  349505.61; 
1452910.30,  347908.24;  1452180.35, 
347473.85. 

(19)  Unit  15:  Monterey  U.S.  127, 
Owen  County,  Kentucky. 

(i)  From  USGS  1:24,000  quadrangle 
Monterey,  Kentucky;  land  bounded  by 
the  following  Kentucky  State  Plane 
North/NAD83  (feet)  coordinates: 


1462791.17,  342357.03;  1463347.35, 
341639.38;  1462109.41,  340778.21; 
1461660.88,  341370.27. 

(20)  Unit  16:  Craddock  Bottom,  Owen 
County,  Kentucky. 

(i)  From  USGS  1:24,000  quadrangles 
Frankfort  East  and  West,  Kentucky;  land 
bounded  by  the  following  Kentucky 
State  Plane  North/NAD83  (feet) 


coordinates:  1463039.86,  332602.65; 
1463575.00,  332555.43;  1464377.71, 
331784.20;  1464377.71,  329218.68; 
1463748.13,  329202.94;  1463716.65, 
330918.53. 

(ii)  Map  6,  Units  14. 15,  and  16, 
Critical  Habitat  Proposed  for  Braun's 
Rock-cress,  Kentucky,  follows: 
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Map  6  -  Units  14, 15  and  16:  critical 

for  Braun's  rocl(-cress  in  Kentucl(y. 


This  map  is  provided  for  illustrative  purposes  of 
critical  habitat  only.  For  the  precise  legal  definition  of 
critical  habitat,  please  refer  to  the  narrative  unit  descriptions. 


(21)  Unit  17:  Backbone  North. 
Franklin  County,  Kentucky. 


(i)  From  USGS  1 :24.000  quadrangle  by  the  following  Kentucky  State  Plane 

Frankfort  East.  Kentucky;  land  bounded      North/NAD83  (feet)  coordinates: 
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1470487.13,  273240.06;  1471988.00. 
273697.42;  1472199.59.  273279.?9; 


'1471168.97,  272953.00;  1470516.94, 
272031.81;  1470339.01,  272116.74. 


(ii)  Map  7,  Unit  17,  Critical  Habitat 
Proposed  for  Braun's  Rock-cress, 
Kentucky,  follows: 
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Map  7  -  Unit  17:  critical  habitat  for 
Braun's  rock-cress  in  Kentucky. 


This  map  is  provided  only  for  illustrative  purposes  of 
critical  habitat  only.  For  the  precise  legal  definition  of 
critical  habitat,  please  refer  to  the  narrative  unit  descriptions. 


(21)  Index  map  for  Tennessee. 


(i)  Data  layers  defining  map  unit  were     quadrangles  and  proposed  critical 
created  on  a  base  of  USGS  7.5'  habitat  units  were  then  mapped  in  feet 
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using  Tennessee  State  Plane,  NAD  83,  (ii)  Map  8.  Index  of  Criticai  Habitat 

coordinates.  Proposed  for  Braun's  Rock-cress, 

Tennessee,  follows: 
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(22)  Unit  18:  Scales  Mountain, 
Rutherford  County,  Tennessee. 


(i)  From  USGS  1:24.000  quadrangle 
Rockvale,  Tennessee;  land  bounded  by 


the  following  Tennessee  State  Plane/ 
NAD83  (feet)  coordinates  (E,N): 
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1797871.97,  548892.57;  1800101.59, 
549457.«3;  1800070.19,  547856.27; 
1797934.77,  547071.19. 

(23)  Unit  19:  Sophie  Hill,  Rutherford 
Coimty,  Tennessee. 

(i)  From  USGS  1:24,000  quadrangle 
Rockvale,  Tennessee;  land  bounded  by 
the  following  Tennessee  State  Plane/ 


NAD83  (feet)  coordinates  (E,N): 

1804270.37,  539691.44;  1805958,29, 
539809.20;  1806076.05,  538867.10; 

1804427.38,  538631.58. 

(24)  Unit  20:  hidian  Mountain, 
Rutherford  County,  Tennessee. 

(i)  From  USGS  1:24,000  quadrangle 
Rockvale,  Tennessee;  land  bounded  by 


the  following  Tennessee  State  Plane/ 
NAD83  (feet)  coordinates  (E,N): 
1800305.71,  546168.35;  1802111.40, 
546443.12;  1802543.19,  544794.46; 
1800423.48,  544676.69. 

(ii)  Map  9,  Units  18, 19,  and  20, 
Critical  Habitat  for  the  Braun's  Rock- 
cress,  Tennessee,  follows: 
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Map  9  -  Units  18, 19  and  20:  critical 
habitat  for  Braun's  rock-cress  in  Tennessee. 


This  map  is  provided  only  for  illustrative  purposes  of 
critical  habitat  only.  For  the  precise  legal  definition  of 
critical  habitat,  please  refer  to  the  narrative  unit  descriptions. 
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Dated:  May  23.  2003. 
Craig  Manson. 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

[FR  Doc.  03-13509  Filed  6-2-03;  8:45  am] 
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Notices 


Federal  Register 
Vol.  ,68,  No.  106 

Tuesday,  June  3,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  oocuments  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  heanngs  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appeanng  in  this 
section 


DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

Information  Collection;  Record  of 
Pooled  Farm  Allotment  or  Quota  and 
Application  for  Transfer  of  Allotment 
or  Quota  From  Pool 

agency:  Farm  Service  Agency.  USDA. 
ACTION:  Notice;  request  for  public 
comment. 

SUMMARY:  In  accordance  with  the 
l^iptTWoric  Reduction  Act  of  1995.  the 
Farm  Service  Agency  (FSA)  is  seeking 
comments  from  all  interested 
individuals  and  entities  on  the 
reinstatement  with  revision  of  a 
previously  approved  information 
collection  associated  with  two  forms 
that  are  used  in  administering  the 
tobacco  marketing  quota  program. 
DATES:  To  be  assured  of  consideration, 
comments  about  this  notice  must  be 
received  in  writing  on  or  before  August 
4,  2003.  Comments  received  after  that 
date  will  be  considered  to  the  extent 
practicable. 

ADDRESSES:  Comments  concerning  this 
notice  should  be  addressed  to  Director, 
Tobacco  Division,  FSA.  USDA.  1400 
Independence  Avenue,  SW.,  Room 
5750-S.  STOP  0514.  Washington.  DC 
20250-0514  and  to  the  Desk  Officer  for 
Agriculture.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington, 
DC  20503.  Comments  may  be  submitted 
via  facsimile  to  (202)  720-0549  or  by  e- 
mail  to  tob_comments@wdc.usda./iov. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Wortham.  Tobacco  Divisiori.  (202)  720- 
2715  or  ann_wortham@wdc.usda.gov. 
The  public  may  inspect  comments 
received  and  copies  of  the  forms  at  the 
Tobacco  Division  at  the  address  shown 
above  during  normal  business  hours. 
Visitors  are  encouraged  to  call  ahead  at 
(202)  720-7413  to  facilitate  entry  info 
the  building.  Individuals  who  use 
telecommunication  devices  for  the  deaf 


(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  eastern 
standard  time,  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION: 

Description  of  Information  Collections 

Title:  Record  of  Pooled  Farm 
Allotment  of  Quota. 
OMB  Control  Number:  0560-0033. 
Form  Number:  MQ-1 77. 
Type  of  Request:  Reinstatement  With 
Revision  of  a  Previously  Approved 
Information  Collection. 

Abstract:  The  Record  of  Pooled  Farm 
Allotment  or  Quota'  form  is  used  to 
repord  tobacco  allotments  or  quotas  that 
are  to  be  held  in  a  reserve  'pool'  for 
landowners  who  have  been  displaced 
because  their  farms  have  been  taken  by 
power  of  'eminent  domain'  by  a  Federal. 
State,  or  other  agency  either  by  court 
proceedkigs  to  condemn  the  land  or  by 
negotiation  between  the  agency  and  the 
owner  of  the  land.  When  an  owner  is 
displaced  from  a  farm  in  such  a  way, 
she/he  shall  notify  the  FSA  County. 
Committee  at  the  FSA  County  office  that 
serves  that  farm  so  that  the  farm 
allotment  or  quota  may  be  placed  in  an 
eminent  domain  pool.  The  allotment  or 
quota  thus  placed  in  a  pool  is  held  for 
the  displaced  owners  to  transfer  to  other 
farms  they  own  or  may  purchase.  An 
owner  must  request  transfer  of  the 
allotment  or  quota  from  the  pool  within 
3  years  from  the  date  of  displacement 
from  the  farm  to  which  the  allotment  or 
quota  originally  belonged.  Pooled 
allotments  or  quotas  shall  be  considered 
fully  planted  and,  for  each  year  in  the 
pool,  shall  be  established  in  accordance 
with  tobacco  marketing  quota 
regulations.  (An  owner  is  a  person,  or 
persons  in  a  joint  ownership,  having 
title  to  the  land  for  a  period  of  at  least 
12  months  immediately  prior  to  the  date 
of  eminent  domain  acquisition.) 
Estimate  of  Annual  Burden:  50 
minutes. 

Type  of  Respondents:  Tobacco 
allotment  or  quota  holders  who  are 
displaced  from  their  land  when  such 
land  is  taken  by  eminent  domain 
acquisition. 

Estimated  Annual  Number  of 
Respondents:  12. 

Estimated  Annual  Number  of 
Responses  per  Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondent^:  10  hours. 

Title:  Application  for  Transfer  of 
Allotment  or  Quota  From  Pool. 


OMB  Control  Number:  0560-^033. 

Form  Number:  MQ-1 78. 

Type  of  Request:  Reinstatement  with 
Revision  of  a  Previously  Approved 
Information  Collection. 

Abstract:  A  person  who  has  been 
displaced  from  her/his  farm  by  eminent 
domain  and  who  placed  that  farm's 
tobacco  allotment  or  quota  in  a  pool, 
will  use  the  'Application  ior  Transfer  of 
Allotment  or  Quota  From  Pool'  to 
transfer  the  pooled  tobacco  to  another 
farm  which  she/he  owns  or  has 
purchased.  The  request  for  transfer  must 
be  made  within  3  years  from  the  date  of 
displacement  and  submitted  for 
approval  to  the  FSA  County  office  that 
serves  that  farm. 

Estimate  of  Annual  Burden:  50 
minutes. 

Type  of  Respondents:  Tobacco 
allotment  or  quota  holders  who  are 
displaced  from  their  land  when  such 
land  is  taken  by  eminent  domain 
acquisition. 

Estimated  Annual  Number  of 
Respondents:  12. 

Estimated  Annual  Number  of 
Responses  per  Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  10  hours. 

Comment  is  invited  on:  (1)  Whether 
these  collections  of  information  are 
necessary  for  the  above  stated  purposes 
and  the  proper  performance  of  FSA, 
including  whether  the  information  will 
have  practical  or  scientific  utility;  (2) 
the  accuracy  of  the  agency's  estimate  of 
the  burden  of  the  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  ways  to  enhance  the  quality,  utility,' 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the    .. 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

All  comments  received  in  response  to 
this  notice,  including  names  and 
addresses  when  provided,  will  be  a 
matter  of  public  records.  Comments  will 
be  summarized  and  included  in  the 
submission  for  Office  of  Management 
and  Budget  Approval. 
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Signed  in  Washington,  DC,  on  May  23. 
2003. 

James  R.  Little, 

Administrator.  Farm  Sgn'ice  Agency. 
|FR  Doc.  03-13768  Filed  6-2-03;  8:4.5  ami 

BILUNG  CODE  341(M)5-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Information  Collection;  Aviation  Forms 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  request  for  comment.   = 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Forest  Service  is  seeking  comments 
from  all  interested  individuals  and 
organizations  on  the  extension  of  the 
currently  approved  collection  of  four 
aviation  forms  that  assist  in  the 
documentation  of  pilot  and  aircraft 
qualifications,  approval,  and  data 
records.  These  OMB  approved  forms 
include;  (1)  Airplane  Pilot 
Qualifications  and  Approval  Record 
{FS-5700-20);  (2)  Helicopter  Pilot 
Qualifications  and  Approval  Record 
(FS-5700-20a);  (3)  Airplane  Data 
Record  (FS-5 700-21);  (4)  and 
Helicopter  Data  Record  CFS-5 700-2 la). 
DATES:  Comments  must  be  received  in 
writing  on  or  before  August  4,  2003  to 
be  assured  of  consideration.  Coinments 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 
ADDRESSES:  Comments  concerning  this 
notice  should  be  addressed  to  Jim 
Barnett,  Fire  and  Aviation  Staff,  Mail 
Stop  1107,  1400  Independence  Avenue, 
Washington  DC  20250-1107." 

Comments  also  may-be  submitted  via 
facsimile  to  (202)  205-1401  or  by  e-mail 
to:  jbarnett02@fs.fed.us. 

"The  public  may  inspect  comments 
received  at  the  Yates  Building,  1400 
Independence  Avenue.  Washington  DC 
during  normal  business  hours.  Visitors 
are  encouraged  to  call  ahead  to  (202) 
205-0985  to  facilitate  entry  to  the 
building. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Barnett,  Fire  and  Aviation  Staff.  (202) 
205-0985.  Individuals  who  use 
telecommunication  devices  for  the  deaf 
(TDD)  may  call  the  Federal  Relay 
Service  (FRS)  at  1-800-877-8339 
twenty-four  hours  a  day.  every  day  of 
the  year,  including  holidays. 
SUPPLEMENTARY  INFORMATION: 

Title:  Airplane  Pilot  Qualifications 
and  Approval  Record  (FS-5700-20>, 
Helicopter  Pilot  Qualifications  and 
Approval  Record  {FS-5700-20a), 
Airplane  Data  Record  (FS-5 700-21), 


and  Helicopter  Data  Record  (FS-5700- 
21a). 

OAfB  Number.  0596-0015. 

Expiration  Date  of  Approval:  Mav  31 , 
2003. 

Type  of  Request:  Extension  with 
revision. 

Abstract:  The  Forest  Ser\'ice  contracts  ' 
with  approximately  400  vendors  for 
aviation  services  that  are  utilized  in 
resource  protectioii  and  project 
management.  Total  annual  use  of 
contract  aircraft  and  pilots  in  recent 
years  has  exceeded  100,000  hours. 
Hence,  in  order  to  maintain  an 
acceptable  level  of  safety,  mission 
preparedness,  and  cost  effectiveness  in 
aviation  operations.  Forest  Service 
contracts  call  for  rigorous  qualifications 
for  pilots  and  specific  condition; 
equipment  and  performance, 
requirements  for  aircraft.  Aviation 
operations  are  conducted  under 
extremely  adverse  cqnditions  of 
weather,  terrain,  turbulence,  smoke 
reduced  visibility,  minimally  improved 
landing  areas,  and  congested  airspace 
around  wildfires. 

To  ensure  agency  contracting  officers 
that  the  pilots  and  aircraft  mee^  the 
specific  Forest  Service  qualifications 
and  other  requirements  for  aviation 
operations,  prospective  contract  pilots 
must  provide  the  information  on  the 
FS-5700-20  and  FS-5700-20a  forms. 
Contract  Officers'  Technical 
Representatives  use  the  FS-5  700-21 
and  FS-5 700-2 la  forms  as  worksheets 
when  checking  the  aircraft  for  contract 
compliance.  A  portion  of  the  completed 
form  is  furnished  to  the  contractor  as 
proof  of  compliance. 

The  following  changes  were 
incorporated  into  the  forms:  (1)  Below 
the  title  of  each  of  the  existing  forms  is 
a  Reference  to  FSH  5709.12.  This 
handbook  no  longer  exists.  The 
replacement  reference  should  read  FSH 
5709.16.  (2)  Forms  FS-5700-21 
(Airplane  Data  Card)  and  FS-5 700-2 la 
(Helicopter  Data  Card)  reflect  the  many 
changes  that  have  occurred  in  the 
contracting  and  aircraft  approval 
process  since  the  forms  were  last 
updated.  The  basic  changes  consist  of 
removing  some  unnecessary  information 
from  the  "cards,"  aad  adding 
information  to  the  "Authorized  Uses" 
blocks.  In  the  other  sections  of  the  form 
the  changes  reflect  the  deletion  of 
uniteeded  information  and  the  addition 
of  blocks  to  meet  new  requirements 
such  as  updated  Avionics  and  Synthetic 
Long-Line  requirements. 

Without  the  information  supplied  on 
these  forms.  Forest  Service  contracting 
officers  and  pilot  and  aircraft  inspectors 
cannot  determine  if  pilots  and  aircraft 
meet  the  detailed  qualification. 


equipment,  and  condition  requirements 
essential  to  safe,  effective 
accomplishment  of  Forest  Service - 
specified  flying  missions.  Without 
reasonable  basis  to  determine  pilot         » 
qualifications-and  aircraft  capability. 
Forest  Service  employees  using  these 
resources  would  be  unnecessarily 
exposed  to  flying  hazards. 

The  completed  forms  are  maintained 
in  Forest  Service  Regional  headquarters 
under  the  care  of  the  Regional  aviation 
pilot  and  aircraft  inspectors.  Copies  of 
the  forms  may  be  shared  with  the  Office 
of  Aircraft  Services.Department  of 
Interior,  since  each  organization  accepts 
contract  inspections  conducted  by  the 
other  as  meeting  their  own 
requirements. 

The  data  collected  from  these  forms 
will  be  used  to  document  the  basis  for 
approval  of  contract  pilots  and  aircraft 
for  specific  Forest  Service  aviation 
missions.  Based  upon  the  approvals 
documented  on  these  forms,  approval 
cards  are  issued  to  each  contractor  pilot 
and  for  each  contractor  aircraft.  Forest 
Service  personnel  verify  possession  of 
properly  approved  cards  before  using 
contractor  pilots  and  aircraft. 

The  information  will  be  collected  and 
revised  by  contracting  offtters  or  their 
representatives  including  the  aircraft 
inspectors,  and  will  represent  data  that 
determines  whether  the  aircraft  and/or 
pilots  meet  all  contract  specifications  in 
accordahce  with  Forest  Service 
Handbook  5709.16,  chapter  10.  section 
16.  If  the  information  is  not  collected  by 
the  Forest  Service,  the  burden  of 
collection,  inspection  and  approval  will 
be  placed  on  another  agency,  most 
likely  the  Federal  Aviation 
Administration.  However,  a  joint  study, 
conducted  with  the  Department  of 
Transportation,  concluded  that  the 
Forest  Service  can  complete  their 
contract  inspections  more  economically 
than  by  transferring  this  additional 
responsibility  to  the  Federal  Aviation 
Administration. 

Estimate  of  Annual  Burden:  One 
hour. 

Type  of  Respondents:  Aircraft  vendors 
that  wigh  to  contract  with  the  Federal 
government  for  aircraft  ser\'ices  arid 
pilots. 

Estimated  Annual  Number  of 
Respondents:  Hundreds  of  vendors  will 
respond  each  year.  Each  of  these 
vendors  may  have  multiple  aircraft  and 
pilots. 

Estimated  Annual  Number  of 
Responses  per  Respondent:  Contract 
vendors  will  be  required  to  provide  one 
response  per  year  for  each  aircraft  and 
pilot  that  will  be  involved  with  a 
Federal  contract. 
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Estimated  Total  Annual  Burden  on 
Respondents:  One  and  a  half  (1.5)  hours 
per  respondent  per  year. 

Comment  Is  Invited 

Comment  is  invited  on:  (1)  Whether 
this  collection  of  information  is 
necessary  for  the  stated  purposes  and 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  or 
scientific  utility:  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used:  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Use  of  Comments 

AH  comments  received  in  response  to 
this  notice,  including  names  and 
addresses  when  provided,  will  be  a 
matter  of  public  record.  Comments  will 
be  summarized  and  included  in  the 
submission  request  toward  Office  of 
Management  and  Budget  approval. 

Dated:  May  28,  2003. 
Robin  L.  Thompson, 

Acting  Deputy  Chief.  State  and  Private 
Forestry. 

[FR  Dor.  03-1.1784  Filed  &-2-03;  8:45  am] 

BILUNQ  COOe  3410-1 1-r 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Supplement  to  the  Final  Environmental 
Impact  Statement  for  Deadman  Creek 
Ecosystem  Management  Projects, 
Coh^ille  National  Forest,  Ferry  County, 
WA 

agency:  Forest  Service. 
ACTION:  Notice  of  intent  to  prepare  a 
supplement  to  a  final  environmental 
impact  statement. 

StNNIARY:  The  USDA  Forest  Service  will 
prepare  a  supplement  to  the  final 
environmental  impact  statement  (EIS) 
for  the  Deadman  Creek  Ecosystem 
Management  Projects  on  the  Three 
Rivers  Range  District  of  the  Colville 
National  Forest.  The  draft  supplemental 
EIS  will  display  the  original  alternatives 
as  described  in  the  final  EIS.  Specific 
actions  include  silviculture  treatments 
that  include  timber  harvest,  pre- 
commercial  thinning  post  and  pole 


removal,  post  harvest  fuels  treatments, 
natural  fuels  under-burning,  site 
preparation  and  reforestation, 
establishment  of  marten  and  pileated 
woodpecker  management  requirement 
areas,  new  road  construction,  road 
reconstruction,  and  road  maintenance. 
The  draft  supplemental  EIS  will  add  to 
and  update  the  analysis  described  in  the 
final  EIS.  The  supplemental  information 
includes  updated  data  in  all  specialist 
reporting  areas.  Emphasis  areas  where 
considerable  changes  were  made  in  text 
and/or  data  include  recreation/visuals, 
soils,  fishery  biology,  hydrology, 
transportation,  and  roadless  area 
analysis.  There  will  be  no  additional 
scoping  period  on  this  project.  There 
■  will  be  a  45  day  public  review  and 
comment  period  on  the  draft 
supplemental  EIS. 
ADDRESSES:  Send  written  comments 
regarding  the  scope  of  this  supplemental 
analysis  to  Rolando  Ortegon,  Acting 
Forest  Supervisor,  Colville  National 
Forest,  765  South  Main,  Colville, 
Washington  99114. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Pawley,  Deadman  Creek  Ecosystem 
Management  Projects  Leader,  Three 
Rivers  Ranger  District,  255  West  11th, 
Kettle  Falls,  Washington  99141,  phone 
(509) 738-7700. 

SUPPLEMENTARY  INFORMATION:  The 
Notice  of  Intent  to  prepare  an 
environmental  impact  statement  (EIS) 
for  this  proposed  action  was  originally 
published  in  the  Federal  Register  on 
November  12, 1996.  The  draft  EIS  was 
released  February  1 1 ,  2000  with  the 
comment  period  ending  April  28,  2000. 
On  March  20,  2001  the  Record  of 
decision  (ROD)  to  implement 
Alternative  D  (modified)  of  the 
Deadman  Creek  Ecosystem  Management 
Projects  was  signed.  On  September  7, 
2001,  the  Colville  National  Forest 
Supervisor  withdrew  the  ROD.  New 
supplemental  information  will  be 
analyzed  in  this  draft  supplemental  EIS 
to  address  issues  raised  by  public  and 
appellants  in  the  appeal  of  the  ROD. 

The  original  key  issues  will  guide  the 
analysis.  These  issues  are  the  effects  of 
new  road  construction,  and  the  effects 
of  entry  into  inventoried  roadless  areas 
and  other  areas  with  similar 
characteristics.  The  supplemental 
information  to  be  analyzed  includes:  a 
better  defined  purpose  and  need 
section:  indicators  or  units  of  measure 
for  key  issues;  changes  in  regulations 
and  requirements  regarding  threatened, 
endangered,  and  sensitive  wildlife  and 
fish  species,  and  sensitive  plant  species, 
and  how  that  affects  the  proposed 
project:  the  results  of  additional  field 
work  conducted  in  soils  and  hydrology: 


supplemental  information  on  recreation 
within  the  project  areas:  changes  in 
direction  regarding  Inventories  Roadless 
Areas  and  other  areas  lacking  classified 
roads:  inclusion  of  a  required  Roads 
Analysis  report;  and  additional 
cumulative  effects  in  most  of  the 
resource  areas. 

The  public  is  invited  to  offer 
suggestions  and  comments  in  writing 
following  the  release  of  the  draft 
supplemental  EIS.  Comments  received, 
including  the  names  and  addresses  of 
those  who  comment,  will  be  considered 
part  of  the  public  record  on  this 
proposal  and  will  be  available  to  public 
inspection.  Comments  submitted 
anonymously  will  be  accepted  and 
considered:  however,  those  who  submit 
anonymous  comments  will  not  have 
standing  to  appeal  for  subsequent 
decision  under  36  CFR  part  215. 
Additionally,  pursuant  to  7  CFR  127(d); 
and  any  person  may  request  the  agency 
to  withhold  a  submission  from  the 
public  record  by  showing  how  the 
Freedom  of  Information  (FOIA)  permits 
such  confidentiality  may  be  granted  in 
only  limited  circumstances,  such  as  to 
protect  trade  secrets.  The  Forest  Service 
will  inform  the  requester  of  the  agency's 
decision  regarding  the  request  for 
confidentiality,  and  where  the  request  is 
denied,  the  agency  will  return  the 
submission  and  notify  the  requester  that 
the  comments  may  be  resubmitted  with 
or  without  name  and  address  within  a 
specified  number  of  days. 

The  draft  supplemental  EIS  is 
expected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  released  for  public  review  June 
2003.  The  comment  period  on  the  draft 
supplemental  will  be  45  days  fi'om  the 
date  the  EPA  publishes  the  notice  of 
availability  in  the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  of 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  a  draft  supplemental  EIS 
must  structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp  v.  NRDC,  435  U.S.  509,  553 
(1978).  Also,  environmental  objections 
that  could  be  raised  at  the  draft 
supplemental  EIS  stage  but  that  are  not 
raised  until  after  completion  of  the  final 
supplemental  EIS  may  be  waived  or 
dismissed  by  the  courts.  City  of  Angoon 
V.  Hodet,  400  F.  Supp.  1334,  1338  (E.D. 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
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comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  responded  to  them  in  the  final 
supplemental  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  supplemental 
EIS  should  be  as  specific  as  possible.  It 
is  also  helpful  if  comments  refer  to 
specific  pages  or  chapters  of  the  draft 
statement.  Comments  may  also  address 
the  adequacy  of  the  draft  supplemental 
^EIS  or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the 
statement.  (Reviewers  may  wish  to  refer 
to  the  council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points.) 

The  final  supplemental  EIS  will  be 
completed  in  September  2003.  In  the 
final  supplemental  EIS,  the  Forest 
Servifce  is  required  to  respond  to 
comments  and  responses  received 
during  the  comment  period  that  pertain 
to  the  environmental  consequences 
discussed  in  thie  draft  supplemental  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  the 
decision  regarding  the  Deadman  Creek 
Ecosystem  Management  Projects.  The 
Responsible  Official  is  the  Forest 
Suj^ervisor  of  the  Colville  National 
Forest.  The  Responsible  Official  will 
determine  which  alternative  best  meets 
the  purpose  and  need  of  the  project  and 
addresses  the  key  issues  raised  about 
this  project.  The  decision  and  rationale 
will  be  documented  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  Forest  Service  Appeal  Regulations  (36 
CFR  part  215). 

Dated:  May  ±2.  2003. 
Rolando  Ortegon, 
Acting  Forest  Supervisor. 
(FR  Doc.  03-13787  Filed  6-2-03;  8:45  am] 

BILUNG  COOE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

National  Urtian  and  Community 
Forestry  Advisory  Council 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  National  Urban  and 
Community  Forestry  Advisory  Council 
will  meet  in  Reno,  Nevada,  June  26-28, 
2003.  The  pvupose  of  the  meeting  is  to 
discuss. emerging  issues  in  urban  and 


community  forestry  and  the  2004 
Challenge  Cost-Share  grant  program. 

DATES:  The  meeting  will  be  held  June 
26-28, -2003.  A  tour  of  local  projects 
will  be  held  June  26  from  9  a.m.  to  4 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Circus  Circus  Hotel,  500  North 
Sierra  Street,  Reno,  Nevada.  Individuals 
who  wish  to  speak  at  the  meeting  or  to 
propose  agenda  items  must  send  their 
names  and  proposals  to  Suzanne  M.  del 
Villar,  Executive  Assistant,  National 
Urban  and  Community  Forestry 
Advisory  Council,  2000  Ascot  Parkway, 
Unit  3816,  Vallejo,  California  94591. 
Individuals  may  fax  their  names  and 
proposed  agenda  items  to  (707)  642- 
9201. 

FOR  FURTHER  INFORMATION  CONTACT: 

Suzanne  M.  del  Villar,  Urban  and 
Community  Forestry  Staff,  (707)  642- 
9201. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public.  Council 
discussion  is  limited  to  Forest  Service 
staff  and  Council  members;  however, 
persons  who  wish  to  bring  urban  and 
community  forestry  matters  to  the 
attention  of  the  Council  may  file  written 
statements  with  the  Council  staff  before 
or  after  the  meeting.  Public  input 
sessions  will  be  provided. 

Dated:  May  27,  2003. 
Robin  L.  Thompson, 
Acting  Deputy  Ctiief,  State  and  Private 
Forestry. 

[FR  Doc.  03-13785  Filed  6-2-03;  8:45  am] 
BILUNG  CODE  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Flathead  County  Resource  Advisory 

Committee 

AGENCY:  Forest  Service,  USpA. 
ACTION:  Notice  of  meeting. 

summary:  The  Flathead  County 
Resource  Advisory  .Committee  will  meet 
in  Kalispell,  Montana  Jime  16th  and 
June  24th.  The  purpose  of  the  meetings 
is  to  discuss  potential  Title  II  projects 
for  fiscal  year  2004  funded  by  the 
Secure  Rural  Schools  and  Community 
Self  Determination  Act. 
DATES:  June  16th  and  June  24th.  The 
meetings  will  be  held  fi-om  4  p.m.  to  6 
p.m. 

ADDRESSES:  The  meeting  will  beheld  at 
the  Flathead  County  Commissioner's 
Office,  Commissioner's  Conference 
Room,  800  South  Main.  Kalispell, 
Montana  59901. 


FOR  FURTHER  INFORMATION  CONTACT: 
Kaaren  Arnoux,  Flathead  National 
Forest,  Administrative  Assistant.  (406) 
758-5251. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public.  Time  will 
be  available  for  public  input  on 
potential  projects  the  committee  may  be 
discussing. 

Allen  Rowley, 

Acting  Public  Affairs  Specialist. 

[FR  Doc.  03-13795  Filed  6-2-03;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Southwest  Idaho  Resource 
Advisory  Committee  Meeting 

agency:  USDA,  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting.    ^^  "—.^^ 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisor}'  Committee  Act 
(Pub.  L.  92-463)  and  under  the  Secure 
Rural  Schools  and  Community'  Self- 
Determination  Act  of  2000  (Pub.  L.  106- 
393).  the  Boise  and  Payette  National 
Forests'  Southwest  Idaho  Resource 
Advisory  Committee  will  meet  for  a 
business  meeting. 
DATES:  Wednesday,  June  18.  2003, 
beginning  at  10:30  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Cascade  American  Legion  Hall, 
Cascade.  Idaho. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randv  Swick,  Designated  Federal 
Officer,  at  (208)  634-0401  or 
electronically  at  rswick@fs.fed.us. 
SUPPLEMENTARY  INFORMATION:  Agenda 
topics  include  review  and  approval  of 
project  proposals,  and  an  open  public 
forum.  "The  meeting  is  open  to  the 
public. 

Dated:  May  28,  2003. 
Mark }.  Madrid, 

Forest  Super\isor,  Payette  National  Forest. 
[FR  Doc.  03-13962  Filed  5-30-03:  8:45  am] 

BIU.ING  COOE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Willamette  Province  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Willamette  Province 
Advisory  Committee  (PAC)  will  meet  in 
Salem,  Oregon.  The  purpose  of  the 
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meeting  is  to  discuss  issues  pertinent  to 
the  implementation  of  the  Northwest 
Forest  Plan  (NFP)  and  to  provide  advice 
to  federal  land  managers  in  the 
Province.  The  specific  topics  to  be 
covered  at  the  meeting  include 
background  information  of  the  NFP  for 
new  members  and  updates  on  the  on- 
going revisions  to  the  NFP. 

DATES:  The  meeting  will  be  held  June 
20.  2003. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Salem  District  Office  of  the  Bureau 
of  Land  Management,  1717  Fabry  Road. 
Salem.  Oregon.  Send  written  comments 
to  Neal  Forrester.  Willamette  Province 
Advisory  Committee,  c/o  Willamette 
National  Forest.  PO  Box  10607.  Eugene. 
Oregon  97440.  (541)  225-6436  or 
electronically  to  nforrester@fs.fed. us. 
FOR  FURTHER  INFORMATION  CONTACT:  Neal 
Forrester.  Willamette  National  Forest. 
(541) 225-6436. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public. 
Committee  discussion  is  limited  to  PAC 
members.  However,  persons  who  wish 
to  bring  matters  to  the  attention  of  the 
Committee  may  file  written  statements 
with  the  PAC  staff  before  or  after  the 
meeting.  A  public  forum  will  be 
provided  and  individuals  will  have  the 
opportunity  to  address  the  PAC.  Oral 
comments  will  be  limited  to  three 
minutes. 

Dated:  May  2B.  2003. 
Y.  Robert  Iwanioto, 

Deputy  Forest  Supervisor.  Willamette 
National  Forest. 

(FR  Doc.  03-13788  Filed  6-2-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
BuTMu  of  ttM  Census 
(Ooeiwt  Number  030527134-3134-01] 
Propossd  Data  Sharing  Activity 

AGENCY:  Bureau  of  the  Census, 
Department  of  Conunerce. 
ACTION:  Notice  and  request  for  public 
comment. 

SUMMARY:  The  Bureau  of  the  Census 
(Census  Bureau)  conducts  the  Survey  of 
Industrial  Research  and  Development 
(R4D).  The  National  Science 
♦   Foundation  (NSF)  provides  the  funding 
for  this  data  collection.  The  Census 
Bureau  proposes  to  provide  data 
collected  from  the  1997  and  1999  R&D 
surveys  to  the  Bureau  of  Economic 
Analysis  (BEA)  for  statistical  purposes 
exclusively.  In  accordance  with  the 
requirement  of  Section  524(d)  of  the 


Confidential  Information  Protection  and 
Statistical  Efficiency  Act  of  2003 
(CIPSEA),  we  are  providing  the 
opportimity  for  public  comment  on  this 
data-sharing  action.  Through  the  use  of 
these  shared  data,  the  BEA  will  augment 
its  existing  R&D-related  data,  identify 
data  quality  issues  arising  from 
reporting  differences  in  the  BEA  and 
Census  Bureau  surveys,  and  improve  its 
siu^ey  sample  frames.  The  NSF  will  be 
provided  non-confidential  aggregate 
data  (public  use)  and  reports  that  have 
cleared  Census  Bureau  disclosure 
review.  Disclosure  review  is  a  process 
conducted  to  verify  that  the  data  to  be 
released  do  not  reveal  any  confidential 
information. 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  4.  2003. 
ADDRESSES:  Please  direct  all  written 
comments  on  this  proposed  program  to 
the  Director.  U.S.  Census  Bureau.  4700 
Silver  Hill  Road,  Washington.  DC 
20233-0100. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  on 
this  proposed  program  should  be 
directed  to  Kimberly  Moore.  Assistant 
Division  Chief  for  Special  Studies  and 
M3  Programs.  Manufactiuing  and 
Construction  Division.  U.S.  Census 
Bureau,  4700  Silver  Hill  Road, 
Washington.  IX]  20233-6900,  by  phone 
on  (301)  763-7643  or  by  fax  (301)  457- 
4583. 

SUPPLEMENTARY  INFORMATION: 
Background 

CIPSEA  (Pub.  L.  107-347,  Subtitle  V) 
allows  the  Census  Bureau  and  the  BEA 
to  share  certain  business  data  for 
exclusively  statistical  purposes.  Section 
524(d)  of  the  Act  requires  a  Federal 
Register  notice  announcing  the  intent  to 
share  data  (allowing  60  days  for  public 
comment). 

Section  524(d)  also  requires  us  to 
provide  information  about  the  terms  of 
the  agreement  for  data  sharing.  For 
p'uposes  of  this  notice,  the  Census 
Bureau  has  decided  to  group  these  terms 
by  three  categories.  The  categories  are: 

•  Shared  data 

•  Statistical  purposes  for  the  shared 
data 

•  Data  access  and  confidentiality 

Shared  Data 

The  Census  Bureau  proposes  to 
provide  the  BEA  with  data  collected 
from  the  1997  and  1999  Surveys  of 
Industrial  Research  and  Development 
(R&D).  The  agreement  also  calls  for  the 
BEA  to  share  data  from  its  1997  Foreign 
Direct  Investment  in  the  United  States 
and  1999  U.S.  Direct  Investment  Abroad 
siuveys  with  the  Census  Biueau.  In  the 


future,  the  BEA  will  issue  a  separate 
notice  addressing  this  issue. 

The  BEA  will  use  these  data  for  . 
statistical  purposes  exclusively. 
Through  record  linkage,  the  BEA  will 
augment  its  existing  R&D-related  data, 
identify  data  quality  issues  arising  from 
reporting  differences  in  the  BEA  and 
Census  Bureau  siuveys,  and  improve  its 
survey  sample  frames. 

Statistical  Purp<Mes  for  the  Shared  Data 

The  data  collected  from  the  Siuvey  of 
Industrial  Research  and  Development 
(R&D)  estimate  the  expenditiu^s  of 
research  and  development  performed  by 
United  States-based  industrial  firms. 
The  survey  is  conducted  annually; 
however,  the  proposed  data  to  be  shared 
are  from  the  1997  and  1999  surveys 
only.  Statistics  from  the  aimual  siuveys 
are  published  in  the  NSF's  annual 
publication  series  "Research  and 
Development  in  Industry."  Data 
collected  by  this  survey  include 
company  characteristics  and  R&D 
spending  information.  Characteristics 
data  include  net  sales,  total 
employment,  and  employment  of 
scientists  and  engineers.  R&D  spending 
data  include  the  following:  total 
spending;  federally  fund^  (total  and  by 
agency)  spending  for  basic  and  applied 
R&D.  for  basic  research  by  field,  and  for 
applied  R&D  by  product  group  and 
energy  and  pollution  abatement 
activities;  R&D  spending  by  state;  and 
R&D  financed  by  domestic  firms  but 
performed  abroad.  All  data  are  collected 
under  Sections  131, 182,  224,  and  225 
of  Title  13.  United  States  Code  (U.S.C). 

Data  Access  and  Confidentiality 

Title  13,  U.S.C,  protects  the 
confidentiality  of  these  data.  The  data 
may  be  seen  only  by  persons  sworn  to 
uphold  the  confidentiality  of  the 
information.  Access  to  the  shared  data 
will  be  restricted  to  specifically 
authorized  personnel  and  will  be 
provided  for  statistical  purposes  only. 
All  BEA  employees  with  access  to  these 
data  will  attain  Census  Bureau  Special 
Sworn  Status — meaning  that  they,  under 
penalty  of  law,  must  uphold  the  data's 
confidentiality.  Selected  NSF  employees 
will  provide  the  BEA  with  expertise  on 
the  aspects  of  R&D  performance  in  the 
United  States  and  by  U.S.  companies 
abroad;  these  NSF  consultants  assisting 
with  the  work  at  the  BEA  also  will 
attain  Census  Bureau  Special  Sworn 
Status.  No  confidential  data  will  be 
provided  to  the  NSF.  To  further 
safeguard  the  confidentiality  of  the  data, 
the  Census  Bureau  will  conduct  an 
Information  Technology  security  review 
of  the  BEA  prior  to  sharing  any  data 
files.  Any  results  of  this  research  are 
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subject  to  Census  Bureau  disclosure 
protection. 

Dated:  May  28,  2003. 
Charles  Louis  Kincannon, 

Director,  Bureau  of  the  Census. 

(FR  Doc.  03-13853  Filed  6-2-03;  8:45  am) 

BILUNG  CODE  3510-07-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-846] 

Brake  Rotors  From  the  People's 
Republic  of  China:  Preliminary  Results 
of  the  Eighth  Mew  Shipper  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
the  eighth  new  shipper  review. 

SUMMARY:  The  Department  of  Commerce 
is  currently  conducting  the  eighth  new 
shipper  review  of  the  antidumping  duty 
order  on  brake  rotors  from  the  People's 
Republic  of  China  covering  the  period 
April  1,  2002,  through  September  30, 
2002.  This  review  covers  two  exporters. 
We  have  preliminarily  determined  that 
sales  have  not  been  made  at  less  than 
normal  value  with  respect  to  the 
exporters  subject  to  this  review.  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  this  review,  we  will 
instruct  the  U.S.  Bureau  of  Customs  and 
Border  Protection'  ("BCBP")  to  assess 
antidumping  duties  on  entries  of  subject 
merchandise  during  the  period  of 
review  ("POR"),  for  which  the  importer- 
specific  assessment  rates  are  above  de 
minimis. 

Interested  parties  are  invited  to 
conunent  on  these  preliminary  results. 
We  will  issue  the  final  results  no  later 
than  90  days  from  the  date  of  issuance 
of  these  preliminary  results. 
EFFECTIVE  DATE:  June  3,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Smith,  Terre  Keaton  or  Margarita 
Panayi,  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-1766,  (202)  482-1280  or  (202)  482- 
0049,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  31,  2002,  the  Department 
received  timely  requests  from  Xiangfen 


Hengtai  Brake  System  Co.,  Ltd 
("Hengtai")  and  Xianghe  Xumingyuan 
Auto  Parts  Co..  Ltd.  ("Xumingyuan")  for 
a  new  shipper  review  of  this 
antidumping  duty  order  in  accordance 
with  19  CFR  351.214(c).  In  their 
requests  for  a  new  shipper  review  and 
in  accordance  with  19  CFR 
351.214(b)(2)(i)  and  (iii)(A),  Hengtai  and 
Xumingyuan  each  certified  that  it  did 
not  export  the  subject  merchandise  to 
the  United  States  during  the  period 
covered  by  the  original  less-than-fair- 
value  ("LTFV")  investigation  and  that  it 
is  not  affiliated  with  any  company 
which  exported  the  subject  merchandise 
to  the  United  States  during  the  period 
of  investigation  ("POI").  Hengtai  and 
Xumingyuan  also  certified  that  their 
export  activities  are  not  controlled  by 
the  central  government  of  the  People's 
Republic  of  China  ("PRC").  Pursuant  to 
,19  CFR  351.214(b)(2){iv).  Hengtai  and 
Xumingyuan  submitted  documentation 
establishing  the  date  on  which  the 
merchandise  was  first  shipped  for 
export  to  the  United  States,  the  volume 
of  that  first  shipment,  and  the  date  of 
the  first  sale  to  an  unaffiliated  customer 
in  the  United  States. 

On  December  3,  2002,  the  Department 
published  a  notice  of  initiation  of  a  new 
shipper  review  of  Hengtai  and 
Xumingyuan  (see  Brake  Rotors  from  the 
People's  Republic  of  China:  Initiation  of 
New  Shipper  Antidumping  Duty  Review, 
67  FR  71934  (December  3,  2002)).  On 
December  4,  2002,  the  Department 
issued  a  questionnaire  to  each  company. 

On  December  19.  2002,  the 
Department  provided  the  parties  an 
opportunity  to  submit  publicly  available 
information  for  consideration  in  the 
preliminary  results.  In  January  and 
February  2003,  we  received  responses  to 
the  Department's  questionnaires,  and 
granted  an  extension  until  March  10, 
2003,  for  all  interested  parties  to  submit 
publicly  available  information  for 
consideration  in  the  preliminary  results. 

On  February  27,  2003,  we  notified  the 
respondents  of  our  intent  to  conduct 
verification  of  their  responses  to  the 
antidumping  duty  questionnaire  and 
provided  each  respondent  with  a 
,  verification  outline  for  purposes  of 
familiarizing  each  company  with  the 
verification  process.  On  March  10,  2003, 
the  respondents  submitted  publicly 
available  information,  and  on  March  14, 
2003,  the  petitioner^  submitted  rebuttal 
comments  to  the  publicly  available 
information  provided  by  the 
respondents.  From  March  10  through 
March  21,  2003,  we  conducted 


•  As  of  March  1.  2003.  the  U.S.  Customs  Service 
has  been  renqoied  the  U.S.  Bureau  of  Customs  and 
Border  Protection.    - 


?  The  petitioner  is  the  Coalition  for  the 
Preservation  of  Aoterican  Br^e  On^m  and  Rotor 
Aflermarket  Manufacturers. 


verification  of  the  information        ~"^x . 
submitted  by  each  respondent,  in 
accordance  with  19  CFR  351.307.  On 
April  16,  2003,  we  issued  verification 
reports. 

Scope  of  the  Order 

The  products  covered  by  this  order 
are  brake  rotors  made  of  gray  cast  iron, 
whether  finished,  semifinished,  or 
unfinished,  ranging  in  diameter  from  8 
to  16  inches  (20.32  to  40.64  centimeters) 
and  in  weight  from  8  to  45  pounds  (3.63 
to  20.41  kilograms).  The  size  parameters 
(weight  and  dimension)  of  the  brake 
rotors  limit  their  use  to  the  following 
types  of  motor  vehicles:  automobiles, 
all-terrain  vehicles,  vans  and 
recreational  vehicles  under*"one  ton 
and  a  half,"  and  light  trucks  designated 
as  "one  ton  and  a  half." 

Finished  brake  rotors  are  those  that 
are  ready  for  sale  and  installation 
without  any  fiulher  operations.  Semi- 
finished rotors  are  those  on  which  the 
surface  is  not  entirely  smooth,  and  have 
undergone  some  drilling.  Unfinished 
rotors  are  those  which  have  undei;gone 
some  grinding  or  turning. 

These  brake  rotors  are  for  motor 
vehicles,  and  do  not  contain  in  the 
casting  a  logo  of  an  original  equipment 
manufacturer  ("OEM")  which  produces 
vehicles  sold  in  the  United  States  (e.g.. 
General  Motors,  Ford,  Chrygler,  Honda, 
Toyota,  Volvo).  Brake  rotors  covered  in 
this  order  are  not  certified  by  OEM 
producers  of  vehicles  sold  in  the  United 
States.  The  scope  also  includes 
composite  brake  rotors  that  are  made  of 
gray  cast  iron,  which  contain  a  steel 
plate,  but  otherwise  meet  the  above 
criteria.  Excluded  from  the  scope  of  this 
order  are  brake  rotors  made  of  gray  cast 
iron,  whether  finished,  semifinished,  or 
unfinished,  with  a  diameter  less  than  8 
inches  or  greater  than  16  inches  (less 
than  20.32  centimeters  or  greater  than 
40.64  centimeter?)  and  a  weight  less 
than  8  pounds  or  greater  than  45  pounds 
(less  than  3.63  kilograms  or  greater  than 
20.41  kilograms). 

Brake  rotors  are  currently  classifiable 
under  subheading  8708.39.5010  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  <"HTSUS").  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  Customs  purposes,  the 
written  description  of  the  scope  of  this 
order  is  dispositive. 

Period  of  Review 

The  P0R  covers  April  1,  2002. 
through  September  30,  2002. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  information  provided 
by  each  respondent.  We  used  standard 
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verification  procedures,  including  on- 
site  inspection  of  the  manufacturer's 
facilities  and  examination  of  relevant 
sales  and  financial  records.  Our 
verification  results  are  outlined  in  the 
verification  report  for  each  company 
[see  April  16,  2003,  verification  reports 
for  Hengtai  and  Xumingyuan  for  further 
discussion). 

Separate  Rates 

In  proceedings  involving  non-market- 
economy  ("NME")  countries,  the 
Department  begins  with  a  rebuttable 
presumption  that  all  companies  within 
the  country  are  subject  to  government 
control  and  thus  should  be  assessed  a 
single  antidumping  duty  deposit  rate 
{i.e.,  a  PRC-wide  rate). 

Hengtai  claims  that  it  is  a  limited 
liability  company  in  the  PRC,  and 
Xumingyuan  claims  that  it  is  a  joint 
venture  between  a  PRC  and  a  foreign 
company.  Thus,  for  these  respondents,  a 
separate  rates  analysis  is  necessary  to 
determine  whether  the  exporters  are 
independent  ft-om  government  control 
{see  Notice  of  Finql  Determination  of 
Sales  at  Less  Than  Fair  Value:  Bicycles 
From  the  People's  Republic  of  China 
{"Bicycles")  61  FR  56570  (April  30, 
1996)). 

To  establish  whether  a  firm  is 
sufficiently  independent  in  its  export 
activities  from  government  control  to  be 
entitled  to  a  separate  rate,  the 
Department  utilizes  a  test  arising  from 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  from  the 
People's  Republic  of  China,  56  FR  20588 
(May  6,  1991)  {"Sparklers"),  and 
amplified  in  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Silicon 
Carbide  from  the  People's  Republic  of 
China,  59  FR  22585  (May  2,  1994) 
{"Silicon  Carbide").  Under  the  separate- 
rates  criteria,  the  Department  assigns 
separate  rates  in  NME  cases  only  if  thte 
respondent  can  demonstrate  the  absence 
of  both  de  jure  and  de  facto 
governmental  control  over  export 
activities. 

1.  Z)e /ure  Control 

Hengtai  and  Xumingyuan  have  placed 
on  the  administrative  record  documents 
to  demonstrate  absence  of  de  jure 
control,  including  the  PRC's  Enterprise 
Legal  Person  Registration 
Administrative  Regulations 
promulgated  on  June  13,  1988,  and  the 
1994  "Foreign  Trade  Law  of  the 
People's  Republic  of  China." 

As  in  prior  cases,  we  have  analyzed 
these  laws  and  have  found  them  to 
establish  sufficiently  an  absence  of  de 
jure  control  of  joint  ventures  between 
PRC  and  foreign  companies  and  limited 
liability  companies  in  the  PRC.  See,  e.g., 


Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Furfuryl  Alcohol  from 
the  People's  Republic  of  China 
{'Furfuryl  Alcohol")  60  FR  22544  (May 
8,  1995),  and  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Partial-Extension  Steel  Drawer 
Slides  with  Rollers  from  the  People's 
Republic  of  China,  60  FR  29571  (June  5, 
1995).  We  have  no  new  information  in 
this  proceeding  which  would  cause  us 
to  reconsider  this  determination  with 
regard  to  Hengtai  and  Xumingyuan. 

2.  De  Facto  Control 

As  stated  in  previous  cases,  there  is 
some  evidence  that  certain  enactments 
of  the  PRC  central  government  have  not 
been  implemented  uniformly  among 
different  sectors  and/or  jurisdictions  in 
the  PRC.  See  Silicon  Carbide  and 
Furfuryl  Alcohol.  Therefore,  the 
Department  has  determined  that  an 
analysis  of  de  facto  control  is  critical  in 
determining  whether  the  respondents 
are,  in  fact,  subject  to  a  degree  of 
governmental  control  which  would 
preclude  the  Department  from  assigning 
separate  rates. 

The  Department  typically  considers 
four  factors  in  evaluating  whether  each 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  (1)  whether  the  export  prices 
are  set  by,  or  subjS&t  to  the  approval  of, 
a  governmental  authority;  (2)  whether 
the  respondent  has  authority  to 
negotiate  and  sign  contracts  and  other 
agreements;  (3)  whether  the  respondent 
has  autonomy  from  the  government  in 
making  decisions  regarding  the 
selection  of  management;  and  (4) 
whether  the  respondent  retains  tfie 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding  the 
disposition  of  profits  or  financing  of 
losses  {see  Silicon  Carbide  and  Furfuryl 
Alcohol). 

Hengtai  and  Xumingyuan  each 
asserted  the  following:  (1)  it  establishes 
its  own  export  prices;  (2)  it  negotiates 
contracts  without  guidance  from  any 
governmental  entities  or  organizations; 
(3)  it  makes  its  own  personnel 
decisions;  and  (4)  it  retains  the  proceeds 
of  its  export  sales,  uses  profits  according 
to  its  business  needs,  and  has  the 
authority  to  sell  its  assets  and  to  obtain 
loans.  Additionally,  each  of  these 
companies'  questionnaire  responses 
indicates  that  its  pricing  during  the  POR 
does  not  suggest  coordination  among 
exporters. 

For  Hengtai  and  Xumingyuan,  the 
Department  found  no  evidence  at 
verification  of  government  involvement 
in  their  business  operations. 
Specifically.  Department  officials 
examined  sales  documents  that  showed 


that  each  of  these  respondents  ^ 

negotiated  its  contracts  and  set  its  own 
sales  prices  with  its  customers.  In 
addition,  the  Department  reviewed  sales 
documentation,  bank  statements  and 
accounting  documentation  that 
demonstrated  that  each  of  these 
respondents  received  payment  from  its 
U.S.  customers  via  bank  wire  transfer, 
which  was  deposited  into  its  own  bank 
account  without  government 
intervention.  Finally,  the  Department 
examined  internal  company  memoranda 
such  as  appointment  notices,  which 
demonstrated  that  each  of  these 
companies  selected  its  own 
management.  See  pages  four  through 
eight  of  the  Department's  verification 
report  for  Hengtai,  and  pages  five 
through  seven  of  the  Department's 
verification  report  for  Xumingyuan. 
This  information,  taken  in  its  entirety, 
supports  a  finding  that  there  is  a  de 
facto  absence  of  governmental  control  of 
each  of  these  companies'  export 
functions. 

Consequently,  we  have  determined 
that  Hengtai  and  Xuming)ruan  have  each 
met  the  criteria  for  the  application  of 
separate  rates  based  on  our  verification 
findings. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  by  Hengtai  and 
Xumingyuan  to  the  United  States  were 
made  at  prices  below  normal  value 
("NV"),  we  compared  each  company's 
export  prices  to  NV,  as  described  in  the 
"Export  Price"  and  "Normal  Value" 
sections  of  this  notice,  below. 

Export  Price 

For  both  respondents,  we  used  export 
price  methodology  in  accordance  with 
section,772(a)  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act")  because  the 
subject  merchandise  was  first  sold  prior    ' 
to  importation  by  the  exporter  outside 
the  United  States  directly  to  an 
unaffiliated  purchaser  in  the  United 
States,  and  constructed  export  price  was 
not  otherwise  indicated. 

For  both  respondents, ^we  calculated 
export  price  based  on  packed,  FOB 
foreign  port  prices  to  the  first 
unaffiliated  purchaser  in  the  United 
States.  Where  appropriate,  we  made 
deductions  from  the  starting  price  (gross 
unit  price)  for  foreign  inland  freight  and 
foreign  brokerage  and  handling  charges 
in  the  PRC,  in  accordance  with  section 
772(c)  of  the  Act.  Because  foreign  inland 
freight  and  foreign  brokerage  and 
handling  fees  were  provided  by  PRC 
service  providers  or  paid  for  in 
renminbi,  we  based  those  charges  on 
surrogate  rates  from  India  {see 
"Surrogate  Country"  section  below  for 


further  discussion  of  our  surrogate- 
country  selection).  To  value  foreign 
inland  trucking  chai^ges,  we  used  truck 
freight  rates  published  in  Indian 
Chemical  Weekly  and  distance 
information  obtained  from  the  following 
websites:  http://www.infreight.com, 
http://www.sitaindia.com/Packages/ 
CityDistance.php,  and  http:// 
www.abcindia.com.  Based  on  our 
verification  findings,  we  revised  the 
reported  distance  from  Xumingyuan  to 
the  port  of  exportation  (see  page  10  of 
Xiuningyuan's  verification  report).  To 
value  foreign  brokerage  and  handling 
expenses,  we  relied  on  public 
information  reported  in  the  1998  - 1999 
new  shipper  and  administrative  reviews 
of  the  antidumping  order  on  stainless 
steel  bar  from  India  {See  Stainless  Steel 
Bar  from  India:  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  New  Shipper  Review  and 
Partial  Rescission  of  Administrative 
Review,  65  FR  48965  (August  10,  2000)). 

Normal  Value 

A.  Non-Market-Economy  Status 

In  every  case  conducted  by  the 
Departmenrinvolving  the  PRC,  the  PRC 
has  been  treated  as  an  NME  country. 
Pursuant  to  section  771(18)(C)(i)  of  the 
Act,  any  determination  that  a  foreign 
country  is  an  NME  country  shall  remain 
in  effect  until  revoked  by  the 
administering  authority  {see  Notice  of 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and 
Preliminary  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review:  Freshwater  Crawfish  Tail  Meat 
From  the  People's  Republic  of  China,  66 
FR  52100,  52103  (October  12,  2001)). 
None  of  the  parties  to  this  proceeding 
has  contested  such  treatment. 
Accordingly,  we  calculated  normal 
value  in  accordance  with  section  773(c) 
of  the  Act,  which  applies  to  NME 
coimtries. 

B.  Surrogate  Country 

Section  773(c)(4)  of  the  Act  requires 
the  Department  to  value  a  NME 
producer's  factors  of  production,  to  the 
extent  possible,  in  one  or  more  market- 
economy  countries  that  (1)  are  at  a  level 
of  economic  development  comparable  to 
that  of  the  NME  coimtry,  and  (2)  are 
significant  producers  of  comparable 
merchemdise.  India  was  among  the 
countries  comparable  to  the  PRC  in 
terms  of  overall  economic  development 
(see  December  11,  2002,  Memorandum 
from  the  Office  of  Policy  to  Irene 
Darzenta  Tzafolias).  In  addition,  based 
on  publicly  available  information 
placed  on  the  record  (e.g.,  Indian 
producer  financial  statements),  India  is 


a  significant  producer  of  the  subject 
merchandise.  Accordingly,  we 
considered  India  the  surrogate  country 
for  purposes  of  valuing  the  factors  of 
production  because  it  meets  the 
Department's  criteria  for  surrogate- 
country  selection. 

C.  Factors  of  Production 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  normal  value 
based  on  the  factors  of  production 
which  included,  but  were  not  limited  to: 
(A)  hours  of  labor  required;  (B) 
quantities  of  raw  materials  employed; 
(C)  amounts  of  energy  and  other  utilities 
consumed;  and  (D)  representative 
capital  costs,  including  depreciation. 
We  used  the  factors  reported  by  each  of 
the  respondents  which  produced  the 
brake  rotors  it  exported  to  the  United 
States  during  the  POR.  To  calculate 
normal  value,  we  multiplied  the 
reported  unit  factor  quantities  by 
publicly  available  Indian  values. 

Based  on  our  verification  findings  at 
Hengtai,  we  revised  the  per-unit  weight 
reported  for  adhesive  tape  {see  page  14 
of  the  Hengtai's  verification  report). 
Based  on  our  verification  findings  at 
Xumingjman,  we  revised  the  reported 
per-imit  weight  for  three  of  its  packing 
materials  (i.e.,  corrugated  paper  cartons, 
wood  pallet  and  steel  pallet),  and  the 
distance  reported  from  Xumingyuan  to 
its  plywood  supplier.  (See  pages  13  and 
15  of  Xumingyuan's  verification  report). 

The  Department's  selection  of  the 
surrogate  values  applied  in  this 
determination  was  based  on  the  quality, 
specificity,  and  contemporaneity  of  tKe 
data.  As  appropriate,  we  adjusted  input 
prices  by  including  freight  costs  to  make 
them  delivered  prices.  We  added  to 
Indian  surrogate  values  surrogate  freight 
costs  using  the  shorter  of  the  reported 
distance  from  the  domestic  supplier  to 
the  factory  or  the  distance  from  the 
nearest  seaport  to  the  factor\'.  This 
adjustment  is  in  accordance  with  the 
Coml  of  Appeals  for  the  Federal 
Circuit's  decision  in  Sigma  Corporation 
v.  United  States,  117  F.  3d  1401.  1407- 
08  (Fed.  Cir.  1997).  For  those  values  not 
contemporaneous  with  the  POR  and 
quoted  in  a  foreign  currency,  we 
adjusted  for  inflation  using  wholesale 
price  indices  published  in  the 
International  Monetary  Fund's 
International  Financial  Statistics.  {See 
Preliminary  Results  Valuation 
Memorandum  dated  May  27,  2003,  for 
a  detailed  explanation  of  the 
methodology  used  to  calculate  surrogate 
values.) 

To  value  pig  iron,  steel  scrap, 
ferrosilicon,  ferromanganese,  limestone, 
lubrication  oil,  coking  coal,  and 
firewood,  we  used  April  2002-August 


2002  average  import  values  from 
Monthly  Statistics  of  the  Foreign  Trade 
of  India  {"Monthly  Statistics").  We 
relied  on  the  factor  specification  data 
submitted  by  the  respondents  for  the 
above-mentioned  inputs  in  their 
questionnaire  and  supplemental 
questionnaire  responses,  as  verified  by 
the  Department,  for  purposes  of 
selecting  surrogate  values  from  Monthly 
Statistics. 

We  also  added  an  amount  for  loading 
and  additional  transportation  charges 
associated  with  delivering  coal  to  the 
factory  based  on  June  1999  Indian  price 
data  contained  in  the  periodical . 
Business  Line. 

We  based  oiu^  surrogate  value  for 
electricity  on  2000-2001  data  from  the 
Government  of  India's  Planning 
Commission  report  entitled  The 
Working  of  State  Electricity  Boards  &■ 
Electricity  Departments  Annual  Report 
(2001-2002). 

We  valued  labor  based  on  a 
regression-based  wage  rate,  in 
accordance  with  19  CFR  351.408(c)(3). 

To  value  selling,  general,  and 
administrative  ("SG&A")  expenses, 
factory  overhead  and  profit,  we  used  the 
2000-2001  financial  data  of  Kalyani 
Brakes  Limited  ("Kalyani"),  Mando 
Brake  Systems  India  Limited 
("Mando"),  and  Rico  Auto  Industries 
Limited  ("Rico"). 

Where  appropriate,  we  removed  from 
the  surrogate  overhead  and  SG&A 
calculations  the  excise  duty  amount       -^ 
listed  in  the  financial  reports.  We  made 
certain  adjustments  to  the  ratios 
calculated  as  a  result  of  reclassifying 
certain  expenses  contained  in  the 
financial  reports.  For  further  discussion 
of  the  adju$tments  made,  see  the 
Preliminary  Results  Valuation 
Memorandum,  dated  May  27,  2003. 

To  value  corrugated  paper  cartons, 
nails,  plastic  bags  and  sheets/covers, 
steel  strip. and  straps/buckles,  tape, 
pallet  wood,  plywood,  and  hot-rolled 
carbon  steel  for  pallet  construction,  we 
used  April  2002-August  2002  average 
import  values  from  Monthly  Statistics. 
Both  respondents  included  the  weight " 
of  the  straps/buckles  in  their  reported 
steel  strip  weights.  Because  the  material 
of  the  straps/buckles  and  steel  strip  was 
the  same  for  both  inputs,  we  valued 
these  factors  using  the  combined  weight 
reported  by  the  respondents. 

All  inputs  were  shipped  by  truck. 
Therefore,  to  value  PRC  inland  freight, 
we  used  a  freight  rates  published  in 
Indian  Chemical  Weekly  and  distance 
information  obtained  trom  the  following 
websites:  http:/ /www. infrei^t.com, 
http://www.sitaindia.com/Packages/ 
CityDistance.php, and  http-J/ 
www.abcindia.com. 
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Preliminary  Results  of  the  Review 

We  preliminarily  determine  that  the 
following  margins  exist  for  Hengtai  and 
Xumingyuan  during  the  period  April  1 . 
2002,  through  September  30,  2002: 


Manufacturer/producer/ 
exporter 

Margin 
Percent 

Xiangfen  Hengtai  Brake 
System  Co  ,  Ltd 

Xianghe  Xumingyuan  Auto 
Parts  Co.,  Ltd 

000 
0.00 

We  will  disclose  the  calculations  used 
in  our  analysis  to  parties  to  this 
proceeding  within  five  days  of  the  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  30  days  of  publication  of  this 
notice.  Any  hearing,  if  requested,  will 
be  held  on  luly  14,  2003. 

Interested  parties  who  wish  to  request 
a  hearing  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration.  Room  B-099, 
within  30  days  of  the  date  of  publication 
of  this  notice.  Requests  should  contain: 
(1)  the  party's  name,  address,  and 
telephone  number;  (2)  the  number  of 
participants;  and  (3)  a  list  of  issues  to  be 
discussed.  See  19  CFR  351.310(c). 

Issues  raised  in  the  hearing  will  be 
limited  to  those  raised  in  case  briefs  and 
rebuttal  briefs.  Case  briefs  from 
interested  parties  may  be  submitted  not 
later  than  June  30,  2003.  Rebuttal  briefs, 
limited  to  issues  raised  in  the  case 
briefs,  will  be  due  not  later  than  July  7, 
2003.  Parties  who  submit  case  briefs  or 
rebuttal  briefs  in  this  proceeding  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument.  Parties 
are  also  encouraged  to  provide  a 
summary  of  the  arguments  not  to  exceed 
five  pages  and  a  table  of  statutes, 
regulations,  and  cases  cited. 

The  Department  will  issue  the  final 
results  of  this  new  shipper  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  such  written  briefs 
or  at  the  hearing,  if  held,  not  later  than 
90  days  after  the  date  of  issuance  of 
these  preliminary  results. 

Assessment  Rates  '- 

The  Department  shall  determine,  and 
^the  BCBP  shall  assess,  antidumping 
'duties  on  all  appropriate  entries.  The 
Department  will  issue  appropriate 
appraisement  instructions  for  the 
companies  subject  to  this  review 
directly  to  the  BCBP  within  15  days  of 
publication  of  the  final  results  of  this 
review.  For  assessment  purposes,  we  do 
not  have  the  actual  entered  value  for 
either  respondent  for  which  we 


calculated  a  margin  because  it  is  not  the 
importer  of  record  for  the  subject 
merchandise.  Therefore,  we  calculated 
individual  importer-  or  customer- 
specific  assessment  rates  by  aggregating 
the  dumping  margins  calculated  for  all 
of  the  U.S.  sales  examined  and  dividing 
that  amount  by  the  total  quantity  of  the 
sales  examined.  To  determine  whether 
the  duty  assessment  rates  are  de 
minimis  (i.e.,  at  or  above  0.50  percent), 
in  accordance  with  the  requirement  set 
forth  in  19  CFR  351.106(c)(2),  we  have 
calculated  importer-  or  customer- 
specific  ad  valorem  ratios  based  on 
export  prices.  We  will  insti'uct  the  BCBP 
to  assess  antidumping  duties  on  all 
appropriate  entries  covered  by  this 
review  if  any  importer  or  customer- 
specific  assessment  rate  calculated  in 
the  final  results  of  this  review  is  above 
de  minimis. 

Cash  Deposit  Requirements 

Bonding  will  no  longer  be  permitted 
to  fulfill  security  requirements  for 
shipments  from  Hengtai  or  Xumingyuan 
of  brake  rotors  from  the  PRC  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  the  new 
shipper  review.  Furthermore,  the 
following  cash  deposit  requirements 
will  be  effective  upon  publication  of  the 
final  results  of  the  new  shipper  review 
for  all  shipments  of  subject  merchandise 
from  Hengtai  or  Xumingyuan  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date:  (1)  for  subject  merchandise 
manufactured  and  exported  by  Hengtai 
or  Xumingyuan,  no  cash  deposit  will  be 
required  if  the  cash  deposit  rates 
calculated  in  the  final  results  are  zero  or 
de  minimis;  and  (2)  for  subject 
merchandise  exported  by  Hengtai  or 
Xumingyuan  but  not  manufactured  by 
them,  the  cash  deposit  will  continue  to 
be  the  PRC  countrywide  rate  {i.e.,  43.32 
percent)  made  effective  by  the  LTFV 
investigation.  These  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

Notification  to  Importers 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 


This  new  shipper  administrative 
review  and  notice  are  in  accordance 
with  section  751(a)(2)(B)  of  the  Act  and 
19  CFR  351.214. 

Dated:  May  27.  2003. 

loseph  A.  Spetrini, 

Acting  Assi.ttant  Secretary  for  Import 
Administration. 

(PR  Doc.  03-13878  Filed  6-2-03:  8:45  am) 
BILUNG  COOe  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-848] 

Freshwater  Crawfish  Tail  Meat  From 
the  People's  Republic  of  China: 
Extension  of  Time  Limit  for  Preliminary 
Results  of  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  of  the  preliminary  results  of  the 
administrative  review  of  the  ^ 
antidumping  duty  order  on  freshwater 
crawfish  tail  meat  from  the  People's 
Republic  of  China  (PRC)  until  no  later 
than  September  30,  2003.  The  period  of 
review  is  September  1,  2001  through 
August  31,  2002.  This  extension  is  made 
pursuant  to  section  751(a)(3)(A)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 
EFFECTIVE  DATE:  June  3.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Campau  or  Maureen  Flannery, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-1395 
and  (202)  482-3020,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Act,  and 
section  351.213(h)(1)  of  the 
Department's  regulations,  require  the 
Department  to  issue  the  preliminary 
results  of  an  administrative  review 
within  245  days  after  the  last  day  of  the 
anniversary  month  of  an  order  for  which, 
a  review  is  requested.  However,  if  it  is 
not  practicable  to  complete  the 
preliminary  results  within  the 
prescribed  time  period,  section 
751(a)(3)(A)  of  the  Act,  and  section 
351.213(h)(2)  of  the  Department's 
regulations,  allow  the  Department  to 
extend  the  deadline  to  a  maximum  of 
365  days  after  the  last  day  of  the 
anniversary  month  of  an  order  for  which 
a  review  is  requested. 
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Background 

Based  on  timely  requests  from 
petitioner  and  three  respondent 
companies,  the  Department  initiated  an 
administrative  review  of  the 
antidumping  duty  order  on  freshwater 
crawfish  ^ail  meat  from  the  PRC,  for  the 
period  of  September  1,  2001  through 
August  31,  2002.  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews,  67  FR  65336 
(October  24,  2002). 

Extension  of  Time  Limits  for  Final 
Results 

The  Department  finds  that  it  is  not 
practicable  to  complete  the  preliminary 
results  within  the  time  limits  mandated 
by  section  751(a)(3)(A)  of  the  Act  and 
section  351.213(h)(1)  of  the 
Department's  regulations,  as  this  review 
encompasses  a  large  number  of 
companies,  and  several  complex  issues, 
including  factor  valuation. 
Consequently,  in  accordance  with 
sections  751(a)(3)(A)  of  the  Act  and 
section  351.213(h)(2)  of  the 
Department's  regulations,  the 
Department  is  extending  the  time  limit 
for  the  completion  of  the  preliminary 
results  to  365  days  from  the  last  day  of 
the  anniversary  month  of  the  order.  The 
preliminary  results  will  now  be  due  no 
later  than  September  30,  2003. 

This  notice  is  published  pursuant  to 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

Dated:  May  28,  2003. 
Barbara  E.  Tillman, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration.  Group  III. 

[FR  Doc.  03-13879  Filed  6-2-03;  8:45  am) 

BILUNG  COOE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-863] 

Notice  of  Preliminary  Results  of 
Antidumping  Duty  New  Shipper 
Review:  Honey  from  the  People's 
Republic  of  China 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Antidumping  Duty  New  Shipper 

Review. 

SUMMARY:  In  response  to  a  request  from 
Wuhan  Bee  Healthy  Co.,  Ltd.  (Wuhan), 
the  Department  of  Commerce  (the 
Department)  is  conducting  a  new 
shipper  review  of  the  antidumping  duty 
order  on  honey  from  the  People's 


Republic  of  China.  The  period  of  review 
covers  the  period  December  1,  2001, 
through  May  31,  2002.  The 
preliminarily  results  are  listed  below  in 
the  section  titled  "Preliminary  Results 
of  Review."  Interested  parties  are 
invited  to  comment  on  these 
preliminary  results. 
EFFECTIVE  DATE:  June  3,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angelica  Mendoza  at  (202)  482-3019  or 
Donna  Kinsella  at  (202)  482-0194; 
Antidumping  and  Countervailing  Duty 
Enforcement  Group  III,  Office  Eight, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Conunerce,  14th  Street  and 
Constitution  Avenue  NW,  Washington, 
DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  published  in  the. 
Federal  Register  an  antidumping  duty 
order  on  honey  from  the  PRC  on 
December  10,  2001.  See  Notice  of 
Amended  Final  Determination  of  Sales 
at  Less  Than  Fair  Value  and 
Antidumping  Duty  Order;  Honey  from 
the  People's  Republic  of  China,  66  FR 
63670  (December  10,  2001).  On  June  25, 
2002,  the  Department  received  from 
Wuhan  Bee  Healthy  Co.,  Ltd.  (Wuhan), 
a  producer  and  exporter  of  the  subject 
merchandise,  a  properly  filed  request 
for  a  new  shipper  review  under  the 
antidumping  duty  order  on  honey  from 
the  PRC,  in  accordance  with  section 
75 1  (a)(2)(B)  of  the  Act  and  section    , 
351.214(c)  of  the  Department's 
regulations.  Under  these  provisions,  mi 
exporter  that  is  also  a  producer  of  the 
subject  merchandise,  in  requesting  a 
new  shipper  review,  must  certify  to  the 
following:  (i)at  did  not  export  the 
merchandise  to  the  United  States  during 
the  period  of  investigation  (POI);  and  (ii) 
it  is  not  aftiliated  with  any  exporter  or 
producer  who  exported  the  subject 
merchandise  during  that  period. 
Moreover,  in  an  antidumping 
proceeding  involving  imports  from  a 
non-market  economy  country,  the  new 
shipper  must  also  certify  that  its  export 
activities  are  not  controlled  by  the 
central  government.  If  these  provisions 
are  met,  the  Department  will  conduct  a 
new  shipper  review  to  establish  an 
individual  weighted-average  dumping 
margin  for  such  new  shipper,  if  the 
Department  has  not  previously 
established  such  a  margin  for  the 
exporter  or  producer.  (See  generally 
section  351.214(b)(2)  of  the 
Department's  regulations.) 

The  regulations  further  require  that 
the  exporter  or  producer  include  in  its 
request  documentation  establishing:  (i) 


the  date  on  which  the  merchandise  was 
first  entered,  or  withdrawn  from 
warehouse,  for  consumption,  or,  if  it 
cannot  establish  the  date  of  first  entry, 
the  date  on  which  it  first  shipped  the 
merchandise  for  export  to  the  United 
States,  or,  if  the  merchandise  has  not  yet 
been  shipped  or  entered,  the  date  of 
sale;  (ii)  the  volume  of  that  and 
subsequent  shipments;  and  (iii)  the  date 
of  the  first  sale  to  an  unaffiliated  * 
customer.  See  section  351.214(b)(2)(iv). 

Wuhan's  request  was  accompanied  by 
information  and  certifications 
establishing  that  it  did  not  export  the 
subjeqt  merchandise  to  the  United 
States  during  the  POI,  and  that  it  was 
not  affiliated  with  any  company  which 
exported  subject  merchandise  to  the 
United  States  during  the  POI.  Wuhan 
provided  information  and  certifications 
that  demonstrated  the  date  on  which  it 
first  shipped  asd  entered  honey  for 
consumption  in  the  United  States,  the 
volume  of  that  shipment,  and  the  date 
of  the  first  sale  to  the  unaffiliated 
customer  in  the  United  States. 
Additionally.  Wuhan  certified  that  its 
export  activities  are  not  controlled  by 
the  central  government. 

Because  the  Department  determined 
that  Wuhan's  request  met  the 
requirements  of  section  351.214  of  its 
regulations,  on  August  6,  2002,  the 
Department  published  its  initiation  of 
this  new  shipper  review  for  the  period 
December  1,  2001.  through  May  31. 
2002,1  (5ge  Honey  from  the  People's 
Republic  of  China:  Initiation  of  New 
Shipper  Antidumping  Duty  Reviews  (67 
FR  50862,  August  6,  2002)'.) 
Accordingly,  the  Department  is  now 
conducting  this  review  in  accordance 
with  section  751  of  the  Act  and  section 
351.214  of  its  regulations. 

On  August  6,  2002,  we  issued  the 
Department's  antidumping  duty 
questionnaire  to  Wuhan.  On  September 
12,  2002,  Wuhan  submitted  its  Section 
A  qrfstionnaire  response.  On  October  4, 
2002,  Wuhan  submitted  its  Section  C 
and  D  questionnaire  responses.  On 
October  18,  2002,  petitioners  submitted 
comments  on  Wuhan's  section  A,  C,  and 
D  questionnaire  responses.-  On 
November  7.  2002,  we  issued  a 
supplemental  questionnaire  covering 
Wuhan's  questionnaire  responses.  On- 
November  18,  2002,  petitioners 


'  We  also  initiated  a  new  shipper  review  liased  on 
a  request  filed  bv  Chengdu-Dujiang>an  Diibao  Bee 
Industrial  Co..  Ltd.  (Dubao).  However,  on  lariuary 
23.  2003,  the  Department  rescinded  the  new 
shipper  review  with  resptH;t  to  Dubao.  See  Honey 
from  the  People's  Republic  of  China:  Partial 
Fescission  of  Antidumping  Duty  \e\x  Shipper 
nevieiv.  68  FR  4760  (|anuar\  30.  2003). 

-'  The  American  Honey  Producers  Association  and 
the  Sioux  Honey  Association  are  petitioners  in  this 
proceeding. 
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submitted  a  letter  requesting  that  the 
Department  conduct  a  verification  of  the 
responses  submitted  by  Wuhan.  On 
December  5,  2002,  we  received  Wuhan's 
supplemental  questionnaire  response. 
On  December  20,  2002,  petitioners 
submitted  comments  on  Wuhan's 
supplemental  questionnaire  response. 
On  January  23,  2003,  the  Department 
extended  the  preliminary  results  of  this 
new  shipper  review  by  120  days  until 
May  27,  2003.  See  Honey  from  the 
People's  Republic  of  China:  Extension  of 
Time  Limits  for  Preliminary  Results  of 
New  Shipper  Antidumping  Duty  Review, 
68  FR  4761  (January  30.  2003).  On 
January  31,  2003,  we  issued  a  second 
supplemental  questionnaire  to  Wuhan. 
On  February  25,  2003,  we  received 
Wuhan's  second  supplemental 
questionnaire  response.  On  February  28, 
2003,  the  Department  provided  the 
parties  with  an  opportunity  to  submit 
publicly  available  information  regarding 
surrogate  country  selection  and  factors 
of  production  surrogate  values  for 
consideration  in  the  preliminary  results 
of  this  review.  On  March  4,  2003, 
petitioners  submitted  comments  for 
consideration  in  the  Department's 
veriHcation  of  Wuhan's  questionnaire 
responses.  On  March  5,  2003,  Wuhan 
submitted  a  revision  to  its  February  25, 
2003,  second  supplemental 
questionnaire  response.  On  March  14, 
2003,  through  March  18,  2003.  the 
Department  conducted  verification  of 
Wuhan's  responses.  See  "Verification" 
section  below.  On  March  31,  2003  and 
April  18,  2003,  petitioners,  and  Wuhan 
submitted  publicly  available 
information  to  value  the  factors  of 
production  and  rebuttal  comments.  On 
April  28,  2003,  Wuhan  submitted 
additional  comments  with  regard  to  new 
factual  information  submitted  by 
petitioners  in  their  April  18,  2003,^ 
rebuttal  comments.  On  May  1,  2003. 
petitioners  submitted  additional 
arguments  regarding  the  bonafide^f 
Wuhan's  sale  and  certain  factors  of 
production  surrogate  value  information. 
On  May  9,  2003,  Wuhan  submitted 
rebuttal  comments  to  petitioners'  bona 
fides  arguments  and  certain  factors  of 
production  surrogate  value  information. 
On  May  15,  2003,  petitioners  submitted 
declarations  executed  by  researchers 
that  gathered  information  regarding  the 
Indian  honey  industry.  On  May  19, 
2003,  petitioners  responded  to 
comments  made  by  Wuhan  in  its  May 
9,  2003,  submission. 

Scope  of  the  Antidumping  Duty  Order 

The  products  covered  by  this  review 
are  natural  honey,  artificial  honey 
containing  more  than  50  percent  natural 
honey  by  weight,  preparations  of  natural 


honey  containing  more  than  50  percent 
natural  honey  by  weight,  and  flavored 
honey.  The  subject  merchandise 
includes  all  grades  and  colors  of  honey* 
whether  in  liquid,  creamed,  comb,  cut 
comb,  or  chunk  form,  and  whether 
packaged  for  retail  or  in  bulk  form.  The 
merchandise  subject  to  this  review  is 
currently  classifiable  under  subheadings 
0409.00.00,  1702.90.90,  and  2106.90.99 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS).  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  U.S.  Customs 
Service  (as  of  March  1,  2003,  renamed 
the  U.S.  Bureau  of  Customs  and  Border 
Protection)  (Customs)  purposes,  the 
Department's  written  description  of  the 
merchandise  under  order  is  dispositive. 

Verification 

As  provided  in  section  782(i)(2)  of  the 
Act  and  section  351.307  of  the 
Department's  regulations,  we  conducted 
verification  of  the  questionnaire 
responses  of  Wuhan.  We  used  standard 
verification  procedures,  including  on- 
site  inspection  of  Wuhan's  production 
facilities,  its  sales  offices  in  Shanghai, 
and  the  examination  of  relevant  sales 
and  financial  records.  Our  verification 
results  are  outlined  in  the  New  Shipper 
Review  of  Honey  from  the  People's 
Republic  of  China  (PRC)  (A-570-863): 
Sales  and  Factors  of  Production 
Verification  Report  for  Wuhan  Bee 
Healthy  Co.,  Ltd..  dated  April  22.  2003 
(Wuhan  Verification  Report).  A  public 
version  of  this  report  is  on  file  in  the 
Central  Records  Unit  (CRU)  located  in 
room  B-099  of  the  Main  Commerce 
Building. 

New  Shipper  Status 

Bdsed  on  questionnaire  responses 
submitted  by  Wuhan,  and  our 
verification  thereof,  we  preliminarily 
determine  that  Wuhan  has  met  the 
requirements  to  qualify  as  a  new 
shipper  during  the  POR.  We  have 
determined  that  Wuhan  made  its  first 
sale  and/or  shipment  of  subject 
merchandise  to  the  United  States  during 
the  POR.  and  that  Wuhan  was  not 
affiliated  with  any  exporter  or  producer 
that  previously  shipped  to  the  United 
States. 

In  submissions  dated  December  20, 
2002  and  March  4.  2003,  petitioners 
allege  that  Wuhan's  sale  to  the  United 
States  during  the  POR  does  not  reflect 
a  bona  fide  commercial  transaction. 
Petitioners  argue  that  the  quantity  of 
Wuhan's  sale  appears  to  be  unusual 
because  bulk  honey  is  traded 
internationally  in  ocean-going  full 
container  load  lots.  In  its  February  25, 
2003,  second  supplemental 
questionnaire  response.  Wuhan  explains 


that  its  first  sale  to  the  United  States 
was  less  than  a  full  container  load 
because  of  commercial  factors  unique  to 
the  U.S.  market  at  the  time  the  sale  was 
made  {i.e.,  thorough  testing  of  PRC 
honey  for  antibiotics  and  the 
application  of  an  antidumping  duty 
margin  of  183  percent).  Nonetheless, 
Wuhan  argues  that  the  amount  shipped 
is  still  significant  and  represents  a 
viable  commercial  quantity  for  a  sale  of 
honey. 

In  a  submission  dated  May  1.  2003, 
petitioners  submitted  additional 
arguments  regarding  the  bona  fides  of 
Wuhan's  transaction.  In  particular, 
petitioners  argue  that  thte  unreasonably 
high  price  paid  for  Wuhan's  sale  of 
subject  merchandise  to  the  United 
States  demonstrates  that  the  reported 
sale  is  not  bona  fide.  Petitioners  contend 
that  the  sale  price  is  significantly  higher 
than  prevailing  prices  at  which  other 
PRC  producers  and  exporters  sold 
honey  to  U.S.  customers  during  the 
POR.  Thus,  petitioners  argue  that 
Wuhan's  U.S.  customer  could  have 
obtained  the  same  quality  product  fi-om 
other  PRC  exporters  for  a  substantially 
lower  price.  On  May  9,  2003,  Wuhan 
submitted  rebuttal  comments  to 
petitioners'  bona  fides  allegations. 
Specifically,  Wuhan  argues  that 
petitioners'  claims  that  its  sale  under 
review  was  not  bona  fide  require  the 
Department  to  (1)  ignore  verified 
evidence  of  subsequent  sales  by  Wuhan 
at  even  higher  prices,  and  (2)  reject 
Wuhan's  rational  explanation  of  the 
reasons  why  its  first  sale  consisted  of  a 
less-than-full  container-load  and  a 
proper  reading  of  the  law  regarding  the 
deposit  requirement  prior  to  initiation 
of  a  new  shipper  review. 

As  an  initial  matter,  the  Department 
examined  the  average  unit  values 
(AUVs)  of  imports  into  the  United  States 
of  comparable  merchandise  from  the 
PRC  during  the  POR.  We  note  that  in 
comparison  to  shipments  from  other 
PRC  honey  exporters/producers,  the 
quantity  of  Wuhan's  shipment  is  among 
the  lowest  and  its  price  is  among  the 
highest. 

Due  to  the  time  constraints  in  issuing 
these  preliminary  results,  the 
Department  was  unable  to  complete  its 
analysis  with  respect  to  Wuhan's 
pricing  and  terms  of  sale  to  the  United 
States  nor  fully  analyze  submissions 
from  petitioners  and  respondent  dated 
May  1,  2003  and  after.  We  intend  to 
fully  examine  ail  issues  pertaining  to 
the  bona  fides  of  VVuhan's  transaction, 
including  the  relationship  between 
Wuhan's  sale  and  imports  into  the 
United  States  of  other  PRC  honey 
producers/exporters,  for  purposes  of  the 
final  results  of  this  review.  , 


In  summary,  for  purposes  of  these 
preliminary  results  of  review,  we  are 
treating  Wuhan's  sale  of  honey  to  the 
United  States  as  a  bona  fide  transaction. 
However,  as  noted  above,  the 
Department  intends  to  continue  to 
carefully  examine  this  issue  for  the  final 
results  of  this  review. 

Separate  Rates 

In  proceedings  involving  NME 
countries,  the  Department  begins  with  a 
presumption  that  all  companies  within 
the  country  are  subject  to  government 
control  and,  thus,  should  be  assigned  a 
single  antidumping  duty  rate  unless  an 
exporter  can  affirmatively  demonstrate 
an  absence  of  government  control,  both 
in  law  (de  jure)  emd  in  fact  (de  facto), 
with  respect  to  its  export  activities.  In 
this  review,  Wuhan  requested  a  separate 
company-specific  rate. 

To  establish  whether  a  company  is 
sufficiently  independent  in  its  export 
activities  from  government  control  to  be 
entitled  to  a  separate,  company-specific 
rate,  the  Department  analyzes  the 
exporting  entity  in  an  NME  country 
under  the  test  established  in  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Sparklers  from  the  People's 
Republic  of  China,  56  FR  20588,  20589 
(May  6,  1991)  {Sparklers),  and  amplified 
by  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Silicon  Carbide 
from  the  People's  Republic  of  China,  59 
FR  22585,  22586-22587  (May  2,  1994) 
{Silicon  Carbide). 

The  Department's  separate-rate  test  is 
unconcerned,  in  general,  with 
macroeconomic/  border-type  controls 
{e.g.,  export  licenses,  quotas,  and 
minimum  export  prices),  particularly  if 
these  controls  are  imposed  to  prevent 
dumping.  The  test  focuses,  rather,  on 
controls  over  the  investment,  pricing, 
and  output  decision-making  process  at 
the  individual  firm  level.  See,  e.g.. 
Certain  Cut-to-Length  Carbon  Steel  Plate 
from  Ukraine:  Final  Determination  of 
Sales  at  Less  Than  Fair  Value,  62  FR 
61754.  61757  (November  19, 1997);      . 
Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished,  from 
the  People's  Republic  of  China:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  62  FR  61276, 
61279  (November  17,  1997);  and  Honey 
from  the  People's  Republic  of  China: 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value.  60  FR  14725, 
14726  (March  20,  1995). 

Wuhan  provided  separate-rate 
information  in  its  responses  to  our 
original  and  supplemental 
questionnaires.  Accordingly,  we 
performed  a  separate-rates  analysis  to 
determine  whether  this  producer/ 
exporter  is  independent  from 


government  control  (see  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Bicycles  From  the  People's 
Republic  of  China,  6l  FR  56570  (April 
30,  1996)). 

De  Jure  Control 

The  Department  considers  the 
following  de  jure  criteria  in  determining 
whether  an  individual  company  may  be 
granted  a  separate  rate:  (1)  an  absence  of 
restrictive  stipulations  associated  with 
an  individual  exporter's  business  and   ' 
export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies.  See 
Sparklers,  56  FR  20588.  20589. 

Wuhan  has  placed  on  the  record  a 
number  of  documents  to  demonstrate 
absence  of  de  jure  control,  including  the 
"Foreign  Trade  Law  of  the  People's 
Republic  of  China  "  (May  12.  1994)  and 
the  "Administrative  Regulations  of  the 
People's  Republic  of  China  Governing 
the  Registration  of  Legai  Corporations" 
(Jime  3. 1998).  The  Department  has 
analyzed  such  PRC  laws  and  found  that 
they  establish  an  absence  of  de  jure 
control.  See,  e.g.,  Preliminary  Results  of 
New  Shipper  Review:  Certain  Preserved 
Mushrooms  From  the  People's  Republic 
of  China,  66  FR  30695,  30696  (June  7, 
2001).  At  verification,  we  found  that 
Wuhan's  business  license  and 
"Certificate  of  Approval-For  Enterprises 
with  Foreign  Trade  Rights  in  the 
People's  Republic  of  China"  were 
granted  in  accordance  with  these  laws. 
Moreover,  the  results  of  verification 
support  the  information  provided 
regarding  these  PRC  laws.  See  Wuhan 
Verification  Report.  Therefore,  we 
preliminarily  determine  that  there  is  an 
absence  of  de  jure  control  over  Wuhan's 
export  activities. 

De  Facto  Control 

Typically,  the  Department  considers 
four  factors  in  evaluating  whether  a 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  (1)  Whether  the  export  prices 
are  set  by,  or  subject  to,  the  approval  of 
a  governmental  authority;  (2)  whether 
the  respondent  has  authority  to 
negotiate  and  sign  contracts,  and  other 
agreements;  (3)  whether  the  respondent 
has  autonomy  from  the  government  in 
making  decisions  regarding  the 
selection  of  its  management;  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding 
disposition  of  profits  or  financing  of 
losses.  See  Silicon  Carbide  at  22587. 

As  stated  in  previous  cases,  there  is 
some  evidence  that  certain  enactments 


of  the  PRC  central  government  have  not 
been  implemented  uniformly  among 
different  sectors  and/or  jurisdictions  in 
the  PRC.  See  Silicon  Carbide  at  22586- 
22587.  Therefore,  the  Department  has 
determined  that  an  analysis  of  de  facto 
control  is  critical  in  determining 
whether  respondents  are,  in  fact,  subject 
to  a  degree  of  govermnental  control 
which  would  preclude  the  Department 
from  assigning  separate  rates. 

Wuhan  has  asserted  the  following:  (1) 
it  is  a  privately-owned  company;  (2) 
there  is  no  government  participation  in 
its  setting  of  export  prices;  (3)  its  chief 
executive  officer^and  authorized 
employees  have  the  authority  to  bind\ 
sales  contracts;  (4)  it  does  not  have  to 
notify  any  government  authorities  of  its 
management  selection:  (5)  there  are  no 
restrictions  on  the  use  of  its  export 
revenue;  and  (6)  it  is  responsible  for 
financing  its  own  losses.  Wuhan's 
questionnaire  responses  do  not  suggest 
that  pricing  is  coordinated  among 
exporters.  Furthermore,  our  analysis  of 
the  responses  during  verification  reveals 
no  other  information  indicating  the 
existence  of  government  control.  See 
Wuhan  Verification  Report,  at  7-9. 
Consequently,  because  evidence  on  the 
record  indicates  an  absence  of 
government  control,  both  in  law  and  in 
fact,  over  the  company's  export 
activities,  we  preliminarily  determine 
that  Wuhan  has  met  the  criteria  for  the 
application  of  a  separate  rate.  For 
further  discussion  of  the  Department's 
preliminary'  determination  regarding  the 
issuance  of  separate  rates,  see  Separate 
Rates  Decision  Memorandum  to  Richard 
Weible,  Office  Director,  AD/CVD 
Enforcement  Group  III,  dated  May  27, 
2003,  on  file  in  the  CRU  located  iii  room 
B-099  of  the  Main  Commerce  Building. 

Normal  Value  Comparisons 

To  determine  whether  the 
respondent's  sale  of  the  subject 
merchandise  to  the  United  States  was 
made  at  a  price  below  normal  value,  we 
compared  its  United  States  price  to 
normal  value,  as  described  in-the 
"United  States  Price"  and  "Normal 
Value"  sections  of  this  notice. 

United  States  Price 

For  Wuhan,  we  based  the  United 
States  price  on  export  price  (EP)  in 
accordance  with  section  772(a)  of  the 
Act,  because  the  first  sale  to  an 
unaffiliated  purchaser  was  made  prior 
to  importation,  and  constructed  export 
price  (CEP)  was  not  otherwise 
warranted  by  the  facts  on  the  record.  We 
calculated  EP  based  on  the  packed  price 
from  the  exporter  to  the  first  unaffiliated 
customer  in  the  United^States.  We 
deducted  foreign  inland  freight  and  U.S. 
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Customs  duty  expenses  from  the  starting 
price  (gross  unit  price),  in  accordance 
with  section  772(c)  of  the  Act. 

Normal  Value 

Section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine 
normal  value  (NV)  using  a  factors-of- 
production  methodology  if  (1)  the 
merchandise  is  exported  from  an  NME 
country,  and  (2)  available  information 
does  not  permit  the  calculation  of  NV 
using  home-market  prices,  third-country 
prices,  or  constructed  value  under 
section  773(a)  of  the  Act. 

In  every  case  conducted  by  the 
Department  involving  the  PRC,  the  PRC 
has  been  treated  as  an  NME  country. 
Phirsuant  to  section  771(18)(C)(i)  of  the 
Act,  any  determination  that  a  foreign 
country  is  an  NME  country  shall  remain 
in  effect  until  revoked  by  the 
administering  authority.  Wuhan  did  not 
contest  such  treatment  in  this  review. 
Accordingly,  we  have  applied  surrogate 
values  to  the  factors  of  production  to 
determine  NV.  See  Factor  Valuation 
Memorandum  for  the  Preliminary 
Results  of  the  Antidumping  Duty  New 
Shipper  Review  of  Honey  from  the 
People's  Republic  of  China,  dated  May 
27,  2003  (Factor  Valuation  Memo).  A 
public  version  of  this  memorandum  is 
on  file  in  the  CRU  located  in  room  B- 
099  of  the  Main  Commerce  Building. 

We  calculated  NV  based  on  factors  of 
production  in  accordance  with  section 
773(c)(4)  of  the  Act  and  section 
351.4D8(c)  of  our  regulations.  Consistent 
with  the  original  investigation  of  this 
order,  we  determine  that  India  (1)  is 
comparable  to  the  PRC  in  level  of 
economic  development,  and  (2)  is  a 
significant  producer  of  comparable 
merchandise.  Accordingly,  we  valued 
the  factors  of  production  using  publicly 
available  information  from  India. 

In  selecting  the  surrogate  values,  we 
considered  the  quality,  specificity,  and 
contemporaneity  of  the  data,  in 
accordance  with  our  practice.  Where 
appropriate,  we  adjusted  Indian  import 
prices  by  adding  foreign  inland  freight 
expenses  to  make  them  delivered  prices. 
When  we  used  Indian  import  values  to 
value  inputs  sourced  domestically  by 
PRC  suppliers,  we  added  to  Indian 
surrogate  values  a  surrogate  freight  cost 
calciilated  using  the  shorter  of  the 
reported  distance  from  the  domestic 
supplier  to  the  factory  or  the  distance 
from  the  nearest  port  of  export  to  the 
factory.  This  adjustment  is  in 
accordance  with  the  Court  of  Appeals 
for  the  Federal  Circuit's  decision  in 
Sigma  Corp.  v.  United  States,  117  F.  3d 
1401  (Fed.  Cii.  1997).  When  we  used 


non-import  surrogate  values  for  factors 
sourced  domestically  by  PRC  suppliers, 
we  based  freight  for  inputs  on  the  actual 
distance  from  the  input  supplier  to  the 
site  at  which  the  input  was  used.  When 
we  relied  on  Indian  import  values  to 
value  inputs,  in  accordance  with  the 
Department's  practice,  we  excluded 
imports  from  both  NMEs  and  countries 
deemed  to  have  generally  available 
export  subsidies  {i.e.,  Indonesia,  Korea, 
and  Thailand)  from  our  surrogate  value 
calculations.  For  those  surrogate  values 
not  contemporaneous  with  the  POR,  we 
adjusted  for  inflation  using  the 
wholesale  price  indices  for  India,  as 
published  in  the  International  Monetary 
Fund's  publication.  International 
Financial  Statistics. 

We  valued  the  factors  of  production 
as  follows: 

To  value  raw  honey,  we  used  an 
average  of  the  highest  and  lowest  price 
for  raw  honey,  as  adjusted  for  inflation, 
stated  in  an  article  published  in  The 
Tribune  of  India  on  March  1 ,  2000, 
entitled,  "Apiculture,  a  major  foreign 
exchange  earner"  (later  republished  in 
The  Agricultural  Tribune  on  May  1, 
2000).  As  noted  above,  petitioners  and 
respondent  submitted  additional 
information  on  the  record  regarding  the 
proper  surrogate  value  for  raw  honey. 
Due  to  the  time  constraints  in  issuing 
these  preliminary  results,  the 
Department  was  unable  to  fully  analyze 
these  additional  submissions.  However, 
the  Department  intends  to  continue  to 
carefully  examine  this  issue  for  the  final 
results  of  this  review. 

To  value  beeswax,  a  raw  honey  by- 
product, we  used  the  average  per 
kilogram  import  value  of  beeswax  into 
India  for  the  POR. 

To  value  coal,  we  relied  upon  Indian 
import  values  of  "steam  coal"  for  the 
period  April  2001,  through  January  2002 
as  reported  in  the  Monthly  Statistics  of 
the  Foreign  Trade  of  India.  Volume  II: 
Imports  (Monthly  Statistics),  as  adjusted 
for  inflation  for  the  period  prior  to  the 
POR  (April  2001  -  November  2001).  We 
also  adjusted  the  surrogate  value  for 
coal  to  include  freight  costs  incurred 
between  the  supplier  and  the  factory.  To 
value  electricity,  we  used  the  2000  total 
average  price  per  kilowatt  hour  (KWH), 
adjusted  for  inflation,  for  "Electricity  for 
Industry"  as  reported  in  the 
International  Energy  Agency's 
publication,£ne/;gy  Prices  and  Taxes, 
Second  Quarter,  2002.  To  value  water, 
we  used  the  average  water  tariff  rate, 
adjusted  for  inflation,  as  reported  in  the 
Asian  Development  Bank's  publication. 
Second  Water  Utilities  Data  Book:  Asian 
and  Pacific  Region,  1997. 


To  value  packing  materials  {i.e.,  paint 
and  steel  drums),  we  relied  upon  Indian 
import  data  under  the  Indian  Customs' 
heading  "3209,"  and  a  price  quote  from 
an  Indian  steel  drum  manufacturer, 
respectively.  We  adjusted  the  siurogate 
value  for  steel  drums  to  reflect  inflation. 
We  also  adjusted  the  surrogate  values  of 
packing  materials  to  include  freight 
costs  incurred  between  the  supplier  and 
the  factory. 

To  value  factory  overhead,  selling, 
general,  and  administrative  expenses 
(SG&A),  and  profit,  we  relied  upon 
publicly  available  information  in  the 
2001-2002  annual  report  of  the 
Mahabaieshwar  Honey  Producers 
Cooperative  Society,  Ltd.  (MHPC),  a 
producer  of  the  subject  merchandise  in 
India.  We  applied  these  rates  to  the 
calculated  cost  of  manufacture  and  cost 
of  production. 

For  labor,  we  used  the  PRC 
regression-based  wage  rate  at  Import  • 
Administration's  home  page.  Import 
Library,  Expected  Wages  of  Selected 
NME  Countries,  revised  in  September 
2002.  and  corrected  in  February  2003. 
Because  of  the  variability  of  wage  rates 
in  coiutries  with  similar  per  capita 
gross  domestic  products,  section 
351.408(c)(3)  of  the  Department's 
regulations  requires  the  use  of  a 
regression-based  wage  rate.  The  source 
of  these  wage  rate  data  on  the  Import 
Administration's  web  site  is  the  Year 
Book  of  Labour  Statistics  2001, 
International  Labour  Office  (Geneva: 
2001),  Chapter  5B:  Wages  in 
Manufacturing. 

To  value  truck  freight,  we  used  an 
average  truck  freiglfl  cost  based  on 
Indian  market  truck  freight  rates  on  a 
per  MT  basis  published  in  the  Iron  and 
Steel  Newsletter,  April  2002.  To  value 
rail  freight,  we  used  an  average  rail 
freight  cost  based  on  rail  fr«i^t  costs  of 
transporting  molasses  to  various  cities 
within  India  as  stated  on  the  Indian 
Railways'  website  (Indian  Government 
Agency). 

For  details  on  factor  of  production 
valuation  calcuations,  see  Factor 
Valuation  Memo. 

Currency  Conversion 

We  made  currency  conversions 
pursuant  to  section  351.415  of  the 
Department's  regulations  at  the  rates 
certified  by  the  Federal  Reserve  Bank. 

Preliminary  Results  of  Review 

We  preliminarily  determine  that  the 
following  antidumping  duty  margin 
exists: 


Manufacturer  and  Exporter 

POR 

Margin  (percent) 

Wuhan  Bee  Healthv  Co    Ltd 

12/01/01  -  05/31/02 

9.66 

For  details  on  the  calculation  of  the 
antidimiping  duty  margin,  see  the 
Analysis  Memorandum  for  the 
Preliminary  Results  of  the  Antidumping 
Duty  New  Shipper  Review  of  Honey 
from  the  People's  Republic  of  China, 
dated  May  27,  2003.  A  public  version  of 
this  memorandimi  is  on  file  in  the  CRU. 

Assessment  Rates 

Pursuant  to  section  351.212(b),  the 
Department  calculates  an  assessment 
rate  for  each  importer  of  the  subject 
merchandise.  Upon  issuance  of  the  final 
results  of  this  new  shipper  review,  if 
any  importer-specific  assessment  rates 
calculated  in  the  final  results  are  above 
de  minimis  {i.e.,  at  or  above  0.5  percent), 
the  Department  will  issue  appraisement 
instructions  directly  to  Customs  to 
assess  antidumping  duties  on 
appropriate  entries  by  applying  the 
assessment  rate  to  the  entered  value  of 
the  merchandise.  For  assessment 
purposes,  we  calculated  importer- 
specific  assessment  rates  for  the  subject 
merchandise  by  aggregating  the 
dumping  duties  diue  for  all  U.S.  sales  to 
each  importer  and  dividing  the  amount 
by  the  total  entered  value  of  the  sales  to 
that  importer.  If  these  preliminary 
results  are  adopted  in  our  final  results 
of  review,  we  will  direct  Customs  to 
assess  the  resulting  rate  against  the 
entered  customs  value  for  the  subject 
merchandise  on  each  of  Wuhan's 
importer's/customer's  entries  during  the 
POR. 

Cash-Deposit  Requirements  • 

Wuhan  may  continue  to  post  a  bond 
or  other  security  in  lieu  of  cash  deposits 
for  each  entry  of  subject  merchandise 
produced  and  exported  by  Wuhan. 
Bonding  will  no  longer  be  permitted  to 
fulfill  seciu-ity  requirements  for 
Wuhan's  shipments  after  publication  of 
the  final  results  of  this  new  shipper 
review.  The  following  cash-deposit  rate 
will  be  effective  upon  publication  of  the 
final  results  of  this  new  shipper  review 
for  all  shipments  of  honey  from  the  PRC 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  publication 
date,  as  provided  for  by  section 
751(a)(2)(C)  of  the  Act:  (1)  for  subject 
merchandise  produced  and  exported  by 
Wuhan,  the  cash-deposit  rate  will  be 
that  established  in  the  final  results  of 
this  review;  (2)  for  all  other  subject 
merchandise  exported  by  Wuhan,  the 
cash-deposit  rate  will  be  the  PRC 
country-wide  rate,  which  is  183.80 


percent;  (3)  for  all  other  PRC  exporters 
which  have  not  been  found  to  be 
entitled  to  a  separate  rate,  the  cash- 
deposit  rate  will  be  the  PRC  country- 
wide rate;  and  (4)  for  all  non-PRC 
exporters  of  subject  merchandise,  the 
cash-deposit  rate  will  be  the  rate 
applicable  to  the  PRC  exporter  that 
supplied  that  exporter.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Schedule  for  Final  Results  of  Review 

The  Department  will  disclose 
calculations  performed  in  connection 
with  the  preliminary  results  of  this 
review  within  five  days  of  the  date  of 
publication  of  this  notice  in  accordance 
with  section  351.224(b).  Any  interested 
party  may  request  a  hearing  within  30 
days  of  publication  of  this  notice  in 
accordance  with  section  351.310(c)  of 
the  Department's  regulations.  Any 
hearing  would  normally  be  held  37  days 
after  the  publication  of  this  notice,  or 
the  first  workday  thereafter,  at  the  U.S. 
Department  of  Conmierce,  14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  DC  20230.  Individuals  who 
wish  to  request  a  hearing  must  submit 
a  written  request  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870, 14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  DC  20230.  Requests  for  a 
public  hearing  should  contain:  (1)  the 
party's  name,  address,  and  telephone 
number;  (2)  the  nvunber  of  participants; 
and  (3)  to  the  extent  practicable,  an 
identification  of  the  arguments  to  be 
raised  at  the  hearing. 

Unless  otherwise  notified  by  the 
Department,  interested  parties  may 
submit  case  briefs  within  30  days  of  the 
date  of  publication  of  this  notice  in 
accordance  with  section  351.309(c)(ii)  of 
the  Department's  regulations.  As  part  of 
the  case  brief,  parties  are  encouraged  to 
provide  a  sununary  of  the  arguments  not 
to  exceed  five  pages  and  a  table  of 
statutes,  regulations,  and  cases  cited. 
Rebuttal  briefs,  which  must  be  limited 
to  issues  raised  in  the  case  briefs,  must 
be  filed  within  five  days  after  the  case 
brief  is  filed.  If  a  hearing  is  held,  an 
ipterested  party  may  make  an 
affirmative  presentation  only  on 
arguments  included  in  that  party's  case 
•  brief  and  may  make  a  rebuttal 


presentation  only  on  arguments 
included  in  that  party's  rebuttal  brief. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing 
within  48  bom's  before  the  scheduled 
time.  The  Department  will  issue  the 
final  results  of  this  new  shipper  review, 
which  will  include  the  results  of  its 
analysis  of  issues  raised  in  the  briefs, 
within  90  days  from  the  date  of  the 
preliminary  results,  unless  the  time 
limit  is  extended. 

Notification  to  Importers 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  section 
351.402(f)  of  the  Department's 
regulations  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  these  review 
periods.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  new  shipper  review  and  this 
notice  are  published  in  accordance  with 
sections  751(a)(2)(B)  and  777(i)(l)  of  the 
Act. 

Dated:  May  27,  2003. 
Joseph^  A.  Spetrfni, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  03-13881  Filed  6-2-03:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-502] 

Iron  Construction  Castings  from  the 
People's  Republic  of  China: 
Rescission  of  Antidumping  Duty 
Administrative  Review 

AGENCvrlmport  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
SUMMARY:  In  response  to  a  timely 
request  horn  an  interested  party,  the 
Department  of  Commerce  (the 
Department)  initiated  an  administrative 
review  of  the  antidimiping  duty  order 
on  iron  construction  castings  (castings) 
from  the  People's  Republic  of  China 
(PRC).  See  Initiation  of  Antidumping 
and  Countervailing  Duty  Administrative 
Reviews  and  Request  for  Revocation  in 
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Part,  67  FR  42573  (June  25,  2002).  This 
review  covers  the  period  May  1,  2001 
through  April  30.  2002.  Because  the 
company  for  which  the  review  was 
requested  and  initiated  was  not  an 
exporter  of  the  subject  merchandise  to 
the  United  States,  the  Department  is 
rescinding  this  review  in  accordance 
with  19  CFR  351.213(d). 
EFFECTIVE  DATE:  June  3,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Arrowsmith  or  Maureen 
Flannery.  AD/CVD  Enforcement  Group 
III.  Office  7.  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington  D.C.  20230;  telephone  (202) 
482-5255  or  (202) 482-3020, 
respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  published  in  the 
Federal  Register  an  antidumping  duty 
order  on  castings  from  the  FRC  on  May 
9,  1986.  See  Antidumping  Duty  Order: 
Iron  Construction  Castings  from  the 
People's  Republic  of  China,  51  FR  17222 
(May  9,  1986).  On  May  30,  2002.  the 
Department  received  a  timely  request 
from  Fowin  Corporation  (Powin),  an 
importer  of  subject  merchandise,  for  an 
administrative  review  of  Mucun 
Foundry  of  Fangzi  District  (Mucun 
Foundry).  The  Department  published  its 
initiation  of  the  administrative  review 
for  Mucun  Foundry  on  June  25,  2002. 
See  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Request  for  Revocation  in 
Part,  67  FR  42573  (June  25,  2002) 
[Initiation  Notice). 

On  August  26,  2002,  the  Department 
issued  its  antidumping  duty 
questionnaire,  and  on  October  11,  2002, 
pursuant  to  Powin's  request,  the 
Department  extended  the  deadlines  for 
the  questionnaire  responses  to  October 
18,  2002,  for  Section  A,  and  October  25, 
2002,  for  Sections  C  and  D.  We  received, 
in  proper  form.  Section  A  responses  on 
October  18,  2002,  and  Section  C  and  D 
responses  on  October  25.  2002. 

Pursuant  to  section  751(a)(3)(A)  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act), 
the  Department  may  extend  the 
deadline  for  completion  of  the 
preliminary  results  of  an  administrative 
review  if  it  determines  that  it  is  not 
practicable  to  complete  the  preliminary 
results  of  a  review  within  the  statutory 
time-limit  of  245  days.  On  December  3, 
2002,  in  accordance  with  the  Act,  the 
Department  extended  the  time  limit  for 
completion  of  the  preliminary  results  of 
this  antidumping  duty  administrative 
review  until  no  later  than  May  30,  2003. 


See  Notice  of  Extension  of  Time  Limit 
for  Preliminary  Results  of  the 
Antidumping  Duty  Administrative 
Review:  Certain  Iron  Construction 
Castings  From  the  People's  Republic  of 
China,  67  FR  75845  (December  10, 
2002). 

Rescission  of  Antidumping  Duty 
Administrative  Review  of  Castings 

Based  on  our  review  of  questionnaire 
responses  as  well  as  information  from 
the  U.S.  Bureau  of  Customs  and  Border 
Protection,  the  Department  found  that 
the  subject  merchandise  had  not  been 
exported  to  the  United  States  by  Mucun 
Foundry,  the  only  company  for  which 
the  review  was  requested  and  initiated. 
On  January  30,  2003,  we  issued  a  letter 
and  memorandum  to  ail  interested 
parties  in  this  review  stating  our 
intention  to  rescind  this  administrative 
review  because  the  company  for  which 
the  review  was  requested  did  not  export 
to  the  United  States  during  the  period 
of  review  (POR).  See  Memorandum  from 
Javier  Barrientos  and  Julio  A.  Fernandez 
through  Sally  C.  Gannon  to  Barbara  E. 
Tillman:  Iron  Construction  Castings 
from  the  People's  Republic  of  China: 
Intent  to  Rescind  Antidumping  Duty 
Administrative  Review  (January  30, 
2003).  We  invited  all  interested  parties 
to  comment  on  our  stated  intent  to 
rescind  the  review. 

On  February  13,  2003,  Powin 
submitted  comments  objecting  to  a 
rescission,  and  on  February  25,  2003  the 
petitioners'  submitted  comments 
supporting  a  rescission.  We  have 
considered  Powin's  and  petitioners' 
comments  and  have  reached  a  final 
determination  to  rescind  this 
administrative  review.  See 
Memorandum  from  Matthew  Renkey, 
Case  Analyst,  through  Maureen 
Flanriery,  Program  Manager.  Office  of 
AD/CVD  Enforcement  VII.  to  Barbara 
Tillman,  Director.  Office  of  AD/CVD 
Enforcement  VII:  Iron  Construction 
Castings  from  the  People's  Republic  of 
China:  Rescission  of  the  2001-2002 
Administrative  Review,  dated  May  27, 
2003  [Rescission  Memo),  which 
discusses  in  full  the  comments  received. 

Pursuant  to  our  regulations,  the 
Department  will  rescind  an 
administrative  review  if  the  Department 
determines  that  "during  the  period 
covered  by  the  review,  there  were  no 
entries,  exports,  or  sales  of  the  subject 
merchandise,  as  the  case  may  be."  See 
19  CFR  351.213(d)(3).  Given  that  Mucun 
Foundry  was  not  the  exporter,  but  only 


'  Allejjheny  Foundry  Co..  Oeeter  Foundry  Inc.; 
East  lordan  Iron  Works,  Inc.;  LeBaron  Foundry,  Inc.; 
Municipal  Castings.  Inc.;'Neenah  Foundry  Co.; 
Tyler  Pipe  Company:  and  U.S.  Foundry 
Manufacturing  Co. 


a  producer,  the  Department  has 
determined  that  this  administrative 
review  should  be  rescinded  as  Mucun 
Foundry  did  not  have  any  entries, 
exports  or  sales  of  subject  merchandise 
during  the  current  POR.  See  Certain 
Cased  Pencils  From  the  People's 
Republic  of  China:  Preliminary  Results 
and  Rescission  in  Part  of  Antidumping 
Duty  Administrative  Review,  66  FR  1638 
(January  9,  2001).  See  also  Laizhou  City 
Guangming  Pencil-Making  Co.  Ltd.,  Et 
Ai.  V.  United  States,  No.  02-151  (Ct. 
Int'l  Trade  Dec.  18,  2002).  Therefore,  the 
Department  has  determined  that  it  is 
reasonable  to  rescind  this  administrative 
review  of  castings  for  the  period  May  1 , 
2001  through  April  30,  2002.  The 
Department  will  issue  appropriate 
assessment  instructions  to  the  U.S. 
Bureau  of  Customs  and  Border 
Protection. 

Notiiication  to  Importers        , 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  section  351.402(f)  of  the 
,  Department's  regulations  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  subsequent 
assessment  of  double  antidiunping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  y^O  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  determination  and  notice  are 
issued  and  published  in  accordance 
with  19  CFR§  351.213(d)(4)  and  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  May  27,  2003. 
loseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  03-13880  Filed  6-2-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-844] 

steel  Concrete  Reinforcing  Bars  from 
the  Republic  of  Korea:  Notice  of 
Postponement  of  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Postponement  of 
Preliminary  Results  of  Administrative 
Review. 

EFFECTIVE  DATE:  June  3,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Johns  at  (202)  482-2305  or 

Mark  Manning  at  (202)  482-5253,  AD/ 

CVD  Enforcement,  Office  IV,  Group  II, 

Import  Administration,  International 

Trade  Administration,  U.S.  Department 

of  Commerce,  14th  Street  and 

Constitution  Ave,  NW,  Washington,  DC 

20230. 

SUMMARY:  The  Department  of  Commerce 

(the  Department)  is  postponing  the 

preliminary  results  of  the  administrative 

review  of  steel  concrete  reinforcing  bar 

(rebar)  from  the  Republic  of  Korea 

(Korea).  This  review  covers  the  period 

from  January  30,  2001  through  August 

31,  2002. 

SUPPLEMENTARY  INFORMATION: 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  requires 
the  Department  to  make  a  preliminary 
determination  within  245  days  after  the 
last  day  of  the  anniversary  month  of  an 
order/finding  for  which  a  review  is 
requested,  and  a  final  determination 
within  120  days  after  the  date  on  which 
the  preliminary  determination  is 
published.  However,  if  it  is  not 
practicable  to  complete  the  review 
within  these  time  periods,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  the  time  limit  for 
the  preliminary  determination  to  a 
maximum  of  365  days  and  for  the  final 
determination  to  180  days  from  the  date 
of  publication  of  the  preliminary 
determination. 

Background 

On  October  24,  2002,  the  Department 
published  a  notice  of  initiation  of 
administrative  review  of  the 
antidumping  duty  order  on  rebar  from 


Sample  No. 


S-867-8292  ....    Cathy  Dolls 


toy 


Korea  (67  FR  65336).  The  preliminary 
results  are  currently  due  no  later  than 
June  2,  2003. 

Extension  of  Time  Limit  for  Preliminary 
Results  of  Review 

The  Department  has  determined  that 
it  is  not  practicable  to  complete  the 
preliminary  results  of  this  review  within 
the  original  time  limit.  See  Decision 
Memorandum  &t)m  Tom  Futtner,  Acting 
Director,  Office  IV,  to  Holly  A.  Kuga, 
Acting  Deputy  Assistant  Secretary, 
dated  concurrently  with  this  notice, 
which  is  on  file  in  the  Central  Records 
Unit,  Room  B-099  of  the  main 
Commerce  building.  Therefore,  the 
Department  is  extending  the  time  limit 
for  completion  of  the  preliminary 
results  until  no  later  than  September  30, 
2003.  We  intend  to  issue  the  final 
results  no  later  than  120  days  after  the 
publication  of  the  preliminary  results 
notice. 

This  notice  is  issued  and  published 
pursuant  to  section  751(a)(3)(A)  of  the 
Act. 

Dated:  May  27,  2003. 
Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretarylmport 

Administration,  Group  II. 

(FR  Doc.  03-13877  Filed  6-2-03;  8:45  am] 

BILUNG  CODE  3S10-OS-S 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  No.  Oa-C0001] 

TGH  intemational  Trading,  Inc.,  A 
Corporation  Provisional  Acceptance  of 
a  Settlement  Agreement  and  Order 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice. 

SUMMARY:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  under  the 
Federal  Hazardous  Substances  Act  in 
the  Federal  Register  in  accordance  with 
the  terms  of  16  CFR  1118.20.  Pubhshed 
below  is  a  provisionally-accepted 
Settlement  Agreement  with  TGH 
Intemational  Trading,  Inc.,  a 
corporation. 

DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  June  18, 
2003. 


ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
shoidd  send  written  comments  to  the . 
Comment  03-GOOOl .  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  C.  Kacoyanis,  Trial  Attorney, 
Office  of  Compliance,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207;  telephone  (301) 
504-7587. 

SUPPLEMENTARY  INFORMATION:  The  text  of 
the  Agreement  and  Order  appears 
below. 

Dated:  May  28.  2003. 
Todd  A.  Stevenson, 

Secretary. 

Consent  Order  Agreement 

1.  TGH  Intemational  Trading,  Inc. 
("TGH"  or  "Respondent")  enter  into 
this  Consent  Order  Agreement 
(hereinafter  referred  to  as  "Agreement") 
with  the  staff  of  the  Consumer  Product 
Safety  Commission  ("the  staff") 
pursuant  to  the  Commission's 
Procedures  for  Consent  Order 
Agreements,  16  CFR  1118.20.  The 
purpose  of  this  Agreement  is  to  settle 
the  stafTs  allegations  that  Respondent 
violated  sections  4(a)  and  (c)  of  the 
Federal  Hazardous  Substances  Act 
(FHSA),  15  U.S.C.  1263(a)  and  (c). 

/.  The  Parties 

2.  TGH  is  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of 
California.  TGH's  principal  place  of 
business  is  421  South  Wall  Street,  Los 
Angeles,  CA  90013.  TGH  is  an  importer 
and  distributor  of  toys. 

3.  The  "staff"  is  the  "staff"  of  the 
Consumer  Product  Safety  Commission, 
an  independent  regulatory  agency 
established  by  Congress  under  section  4- 
of  the  Consumer  Product  Safety  Act 
(CPSA),  15  U.S.C.  2053. 

//.  Allegations  of  the  Staff 

A.  Violations  of  the  Small  Parts 
Regulation 

4.  On  12  occasions  between  May  28, 
1994,  and  April  24,  2002,  Respondent 
introduced  or  caused  the  introduction 
into  interstate  corrunerce;  and  received 
in  interstate  commerce  and  delivered  or 
proffered  delivery  thereof  for  pay  or 
otherwise,  30  types  of  toys  (49,529  retail 
units)  intended  for  use  by  children 
under  three  years  old.  These  toys  are 
identified  and  described  as  follows: 


Entry/Collec* 
Date 


Exporter 


05/28/94    AIRrend 


Quantity 


LOA 


30  I  08/03/94 
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Sample  No. 


T-867-8024 

T-867-8211 

T-867-8212 

96-660-5862 

97-860-5520 

97-860-5521 

97-860-5572 

9&-860-5608 

99-860-5683 

99-860-5684 

99-860-5685 

99-860-5686 

99-860-5687 

99-860-5688 

00-860-6546 

00-860-6547 

00-860-6548 

00-860-6549 

00-860-6550 

00-860-6561 

00-860-6562 

00-860-6563 

00-860-6564 

00-860-6565 

01-840-6017 

01-840-6048 

02-840-7010 

02-840-7011 

02-840-7012  . 


Toy 


Rainbow  Loco  

Savings  Bank  Phone  .. 

Telephone  Piano 

Pull  &  Push  

Rainbow  Loco  

Animal  Funny 

Port-A-Phone  

Cartoon  Car  

Xylophone/Panda 

Xylophone/Dog  

Xylophone/Elephant  

Ice  Cream  Carl/Panda  . 

Ice  Cream  Cart/Dog 

Ice  Cream  Cart/  

Rabbit  Pull  toy  

Elephant  Pull  Toy  

Lion  Pull  Toy 

Dog  Pull  Toy  

Locomotive  Pull  Toy  „.. 
Funny  Train  Pull  Toy  ... 

Dog  Pull  Toy  

Rabbit  Pull  Toy  

Dog  Pull  Toy  

Lion  Pull  Toy 

Musical  Mobile  

African  Giraffe 

Ty  Man  Toy  , 

Mushroom  House  Toy  . 
Guards  of  Crazing  Land 


Entry/Coltec' 
Date 


10/05/94 

03/22/95 

03/22/95 

04/15/96 

10/18/96 

10/18/96 

11/20/96 

10/09/97 

07/15/99 

07/15/99 

07/15/99 

07/15/99 

07/15/99 

07/15/99 

03/14/00 

03/14/00 

03/14/00 

03/14/00 

03/14/00 

•03/14/00 

03/14/00 

03/14/00 

03/14/00 

03/14/00 

02/05/01 

03/28/01 

•04/24/02 

•04/24/02 

•04/24/02 


Exporter 


Camke  

Development 
Development 

Kapo  

Kapo  

Kapo  

Kapo  

Sun  Ta  

Goldoll 

Goldoll 

Goldoll 

GokJell 

Goldofi 

GokJell 

Jia  Mel  

Jia  Mei  

Jia  Mai  

Jia  Mai  

Jia  Mai  

Jia  Mai  

Jia  Mai  

Jia  Mei  

Jia  Mei  

Jia  Mai  

CSCL  .'..... 

Goldoll 

Superegent  .. 

Jia  Mei  

Goldoll 


Quantity 


600 

1,440 

720 

288 

240 

720 

7.200 

816 

1.440 

1,440 

1,440 

2,160 

2,160 

2,160 

5,568 

5,568 

5,568 

5,568 

5,568 

192 

192 

192 

192 

192 

8,352 

1,440 

72 

48 

17 


LOA 


10/19/94 

07/19/95 

07/19/95 

05/14/96 

11/20/96 

11/20/96 

01/29/97 

1 1/28/97 

08/04/99 

08/04/99 

08/04/99 

08/04/99 

08/04/99 

08/04/99 

04/03/00 

04/03/00 

04/03/00 

04/03/00 

04/03/00 

04/10/00 

04/10/00 

04/10/00 

04/10/00 

04/10/00 

03/22/01 

04/20/01 

07/02/02 

07/02/02 

07/02/02 


5.  The  toys  identified  in  paragraph  4 
above  are  intended  for  children  under 
three  years  old  and  are  subject  to  the 
Commission's  Small  Parts  Regulation, 
16  CFR  part  1501. 

6.  The  toys  identified  in  paragraph  4 
above  failed  to  comply  with  the 
Commission's  Small  Parts  Regulation. 
16  CFR  part  1501.  in  that  when  tested 
under  the  "use  and  abuse"  test  methods 
specified  in  16  CFR  1500.51  and  .52,  (a) 
one  or  more  parts  of  each  tested  toy 
separated  and  (b)  one  or  more  of  the 
separated  parts  fi-om  each  of  the  toys  fit 
completely  within  the  small  parts  test 
cylinder,  as  set  forth  in  16  CFR  1501.4. 

7.  Because  the  separated  parts  fit 
completely  within  the  test  cylinder  as 
described  in  paragraph  6  above,  each  of 
the  toys  identified  in  paragraph  4  above 


presents  a  "mechanical  hazard"  within 
the  meaning  of  section  2(s)  of  the  FHSA, 
15  U.S.C.  1261(s)  (choking,  aspiration, 
and/or  ingestion  of  small  parts). 

8.  Each  of  the  toys  identified  in 
paragraph  4  above  is  a  "hazardous 
substance"  pursuant  to  section  2(f)(1)(D) 
of  the  FHSA,  15  U.S.C.  1261(f)(1)(D). 

9.  Each  of  the  toys  identified  in 
paragraph  4  above  is  a  "banned 
hazardous  substance"  pursuant  to 
section  2(q)(l)(A)  of  the  FHSA,  15 
U.S.C.  1261(q)(l)(A)  and  16  CFR 
1500.18(a)(9)  because  it  is  intended  for 
use  by  children  under  three  years  of  age 
and  bears  or  contains  a  hazardous 
substance  as  described  in  paragraph  10 
above;  and  because  it  presents  a 
mechanical  hazard  as  described  in 
paragraph  9  above. 


IQ.  Respondent  introduced  or  caused 
the  introduction  into  interstate 
commerce;  and  received  in  interstate 
commerce  and  delivered  or  proffered 
delivery  thereof  for  pay  or  otherwise, 
the  banned  hazardous  toys,  identified  in 
paragraph  4  above,  in  violation  of 
sections  4(a)  and  (c)  of  the  FHSA,  15 
U.S.C.  1263(a)  and  (c). 

B.  Violations  of  the  Rattle  Regulation 

1 1 .  On  one  occasion  in  2001 , 
Respondent  introduced»or  caused  the 
introduction  into  interstate  commerce; 
and  received  in  interstate  commerce  and 
delivered  or  proffered  delivery  thereof 
for  pay  or  otherwise  a  rattle  set  (58,800 
retail  units)  intended  for  use  by 
children.  The  rattle  set  is  identified  and 
described  as  follows: 


Sample  No. 


01-840-6011 
01-840-6012 
01-840-6013 
01-840-6014 
01-840-6014 
01-840-6015 
01-840-6016 


Rattle 


Musical  Baby  Rattle  Set 
Musical  Baby  Rattle  Set 
Musical  Baby  Rattle  Set 
Musical  Baby  Rattle  Set 
Musical  Baby  Rattle  Set 
Musical  Baby  Rattle  Set 
MusKal  Baby  Rattle  Set 


Entry/Coltec' 
bate 


01/31/01 
01/31/01 
01/31/01 
01/31/01 
01/31/01 
01/31/01 
01/31/01 


Exporter 


GoWoN 
Goldoll 
Golden 
Gotdell 
GokJell 
Golden 
Golden 


Quantity 


LOA 


8,400 

03/08/01 

8,400 

03/08/01 

8,400 

03/08/01 

8,400 

03/08/01 

8,400 

03/08/01 

8.400 

03/08/01 

8,400 

03/08/01 

12.  The  rattle  set  identified  in 
paragraph  1 1  above  is  subject  to,  but 
failed  to  comply  with  the  Commission's 
Rattle  Regulations,  16  CFR  part  1510,  in 


that  when  tested  under  the  procedures 
set  forth  in  16  CFR  1510.4,  each  rattle 
in  the  set  penetrated  the  full  depth  of 
the  test  fixture. 


13.  Because  each  rattle  in  the  set 
identified  in  paragraph  11  above 
penetrated  the  full  depth  of  the  cavity 
of  the  test  fixture  as  specified  in  16  CFR 


Federal  Register / Vol.  68,  No.  106 /Tuesday,  June  3,  2003 /Notices 


33107 


1510.4,  it  presents  a  "mechanical 
hazard"  within  the  meaning  of  section 
2(s)  of  the  FHSA,  15  U.S.C.  126l{s) 
(choking)  and  is,  therefore,  a  "hazardous 
substance"  pursuant  to  section.2(f)(l)(D) 
of  the  FHSA,  15  U.S.C.  1261(f)(1)(D). 

14.  The  rattle  set  identified  in 
paragraph  11  above  is  a  "harmed 
hazardous  substance"  pursuant  to 
section  2(q)(l)(A)  of  the  FHSA,  15 
U.S.C.  1261(q)(l)(A)  and  16  CFR 
1500.18(a)(15)  because  it  is  intended  for 
use  by  children  and  bears  or  contains  a 
hazardous  substance;  and  because  it 


Sample  No. 


01-840-6049 
02-840-7013 


presents  a  mechanical  hazard  as  defined 
in  paragraph  13  above. 

15.  Respondent  introduced  or  caused 
the  introduction  into  interstate 
commerce;  and  received  in  interstate  > 
commerce  and  delivered  or  proffered 
delivery  thereof  for  pay  or  otherwise, 
the  aforesaid  banned  hazardous  rattle 
set  identified  in  paragraph  11  above,  in 
violation  of  sections  4(a)  and  (c)  of  the 
FHSA.  15  U.S.C.  1263(a)  and  (c). 


Toy 


Snooker  Set  

Golf  Play  Toy  Set 


Entry/Coltec* 
Date 


03/28/01 
04/24/02 


C.  Violations  of  the  Labeling 
Requirements  for  C^tain  Toys  and 
Games 

16.  On  two  occasions  between  March 
28,  2001,  and  April  24,  2002, 
Respondent  introduced  or  caused  the 
introduction  into  interstate  commerce; 
and  received  in  interstate  commerce  and 
delivered  or  proffered  delivery  thereof 
for  pay  or  otherwise,  two  types  of  toys 
(2,890  retail  imits)  intended  to  use  by 
children  who  are  at  least  three  years  old 
but  not  older  than  six  years  old.  These 
toys  are  identified  and  described  as 
follows: 


Exporter 


Golden 

9 


Quality 


2.880 
10 


LOA 


04/20A)1 
05/21/02 


17.  The  toys  identified  in  paragraph 
16  above  are  subject  to,  but  failed  to 
comply  with  the  Labeling  Requirements 
for  Certain  Toys  and  Games  under 
sections  24(b)(2)(B)  and  (b)(2)(C)  of  the 
FSHA.  15  U.S.C.  1278(b)(20)(B)  and 
(b)(3)(B)  and  16  CFR  1500.19(b)(3)(i) 
and  Cb)(4)(i)  in  that  the  toys  did  not  bear 
the  required  cautionary  label. 

18.  Because  they  lacked  the  required 
labeling,  the  toys  identified  in 
paragraph  16  above  are  "misbremded 
hazardous  substances"  pursuant  to 
sections  2(p){l)(D)  and  24(d)  of  the 
FSHA,  15  U.S.C.  1261(p)(l)(D)  and  24(d) 
and  16  CFR  1500.19(b){3)(i)  and  4{i). 

19.  Respondent  introduced  or  caused 
the  introduction  into  interstate 
commerce;  and  received  in  interstate 
commerce  and  delivered  or  proffered 
delivery  thereof  for  pay  or  otherwise, 
the  misbranded  hazardous  toys 
identified  in  paragraph  16  above,  in 
violation  of  sections  4(a)  and  (c)  of  the 
FHSA.  15  U.S.C.  1263(a)  and  (c) 

///.  TGH's  Response 

20.  TGH  denies  the  allegations  of  the 
staff  set  forth  in  paragraphs  4-19  above. 

IV.  Agreement  of  the  Parties 

21.  The  Consumer  Product  Safety 
Commission  has  jurisdiction  over 
Respondent  under  the  Consumer 
Product  Safety  Act  (CPSA),  15  U.S.C. 
2051  et  seq.  and  the  Federal  Hazardous 
Substances  Act  (FHSA),  15  U.S.C.  1261 
etseq. 

22.  This  Settlement  Agreement  is 
entered  into  for  settlement  purposes 
only  and  does  not  constitute  findings  by 
the  Commission  or  an  admission  by 
Respondent  that  Respondent  violated 

the  FHSA. 

23.  Upon  final  acceptance  of  this 

Agreement  by  the  Commission  and 


issuance  of  the  Final  Order,  Respondent 
knowingly,  voluntarily,  and  completely 
waives  any  rights  it  may  have  in  the 
above  captioned  case  (1)  to  an 
administrative  or  judicial  hearing  with 
respect  to  the  staffs  allegations  cited 
herein,  (2)  to  judicial  review  or  other 
challenge  or  contest  of  the  validity  of 
the  Commission's  actions,  (3)  to  a 
determination  by  the  Commission  as  to 
whether  Respondent  failed  to  comply 
with  the  FHSA  and  the  underlying 
regulations,  (4)  to  a  statement  of 
findings  of  facts  and  conclusions  of  law, 
and  (5)  to  any  claims  under  the  Equal 
Access  of  Justice  Act. 

24.  Upon  provisions  acceptance  of 
this  Agreement  by  the  Commission,  this 
Agreement  shall  be  placed  on  the  public 
record  and  shall  be  published  in  the 
Federal  Register  in  accordance  with  the 
procedures  set  forth  in  16  CFR 
1118.20(e).  If  the  Commission  does  not 
receive  any  written  request  not  to  accept 
the  Agreement  within  15  days,  the 
Agreement  will  be  deemed  finally- 
accepted  on  the  16th  day  after  the  date 
it  is  published  in  the  Federal  Register. 

25.  In  settlement  of  the  staffs 
allegations.  Respondent  agrees  to 
comply  with  the  attached  Order 
incorporated  herein  by  reference. 

26.  Upon  violation  of  the  attached 
Order  by  Respondent,  the  Commission 

•reserves  the  right  to  take  appropriate 
legal  action  against  Respondent  for  all 
violations  listed  in  section  II  of  this 
Agreement  and  for  all  violations 
occurring  after  the  effective  date  of  this 
Agreement  and  Respondent  waives  the 
statute  of  limitations. 

27.  If  the  Commission  finds  that 
Respondent  has  introduced  or  caused 
the  introduction  into  interstate 
commerce;  and  received  in  interstate 


commerce  and  delivered  or  proffered 
delivery  thereof  for  pay  or  otherwise 
any  banned  or  misbranded  hcizardous 
substances.  Respondent  will  pay  to  the 
Commission  upon  demand  a  penalty  in 
the  amount  of  five  (5)  times  the  retail 
value  of  the  product  in  question.  This 
provision  does  not  preclude  the 
Commission  fi-om  taking  additional 
legal  action  including,  but  not  limited  to 
civil  and/or  criminal  actions  under 
sections  5  and  8  of  the  FHSA,  15  U.S.C. 
1264  and  1267  and  sections  20,  21,  and 
22  of  the  CPSA,  15  U.S.C.  2069,  2070, 
and  2071. 

28.  Respondent  reserves  its  right  to 
challenge  the  Commission's  findings 
under  paragraph  27  of  this  Agreement 
before  the  Commission  and  to  have  the 
court  review  whether  the  Commission 
acted  arbitrary  and  capricious. 

29.  The  Commission  may  publicize 
the  terms  of  this  Agreement. 

30.  Agreements,  understandings, 
representations,  or  interpretations  made 
outside  of  this  Agreement  may  not  be 
used  to  vary  or  to  contradict  its  terms. 

31.  This  Agreement  shall  become 
effective  upon  issuance  of  the  Final 
Order  by  the  Commission. 

32.  The  provisions  of  this  Agreement 
shall  apply  to  Respondent  and  each  of 
its  successors  and  assigns. 

Dated:  April  11,2003. 

TGH  International  Trading,  Inc.  - 

Teresa  Chan. 

President.  TGH  International.  Inc.,  421  South 

Wall  Street.  Los  Angeles.  CA  90013. 

Dated:  April  11.200.3. 
Consumer  Product  Safety  Commission 

Alan  H.  Schoem. 

Assistant  Executive  Director.  Office  of 

Compliance,  U.S.  Consumer  Product  Safely 
Commission.  Washington.  DC  20207-0001 . 

Eric  L.  Stone, 
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Director.  Legal  Division.  Office  of 

Compliance.  U.S.  Consumer  Product  Safety 

Commission. 
Dennis  C.  Kacoyanis, 
Trial  Attorney.  Legal  Division,  Office  of 

Compliance,  Washington.  DC. 

Order 
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Secretary.  Consumer  Product  Safety 
Commission. 

(FR  Doc.  03-13747  Piled  6-2-03;  8:45  am) 
BH.UNG  COOe  63S5-01-M 


Upon  consideration  of  the  Consent 
Order  Agreement  entered  into  between 
Respondent  TGH  International  Trading. 
Inc.,  and  the  staff  of  the  Consumer 
Product  Safety  Commission;  and  the 
Commission  having  jurisdiction  over 
the  subject  matter  and  Respondent;  and 
it  appearing  that  the  Consent  Order 
Agreement  is  in  the  public  interest,  it  is 
ordered,  that  the  Consent  Agreement  be 
and  hereby  is  accepted  and  it  is  further 
ordered,  that  Respondent  is  prohibited 
from  introducing  or  causing  the 
introduction  into  interstate  commerce; 
and  receiving  in  interstate  commerce 
and  delivering  or  proffering  delivery 
thereof  for  pay  or  otherwise 

(a)  Any  toy  or  other  article  intended 
for  use  by  children  under  three  years  of 
age  that  presents  a  choking,  aspiration, 
or  ingestion  hazard  because  of  small 
parts  as  deflned  in  16  CFR  part  1501 
when  tested  in  accordance  with  the 
standards  published  in  16  CFR  1501.4. 
1500.51.  and  1500.52; 

(b)  Any  rattle  that  presents  a  choking 
hazard  because  the  rattle  penetrates  the 
full  depth  of  the  cavity  of  the  test  fixture 
as  published  in  16  CFR  1510.4; 

(c)  Any  toy  or  other  article  intended 
for  use  by  children  who  are  at  least 
three  years  old  but  less  than  six  years 
old  that  fails  to  comply  with  the 
Labeling  Requirements  for  Certain  Toys 
and  Games  under  section  24  of  the 
FHSA,  15  U.S.C.  1278  and  16  CFR 
1500.19;  and 

(d)  Any  other  products  that  do  not 
comply  with  the  requirements  of  the 
FHSA  and  the  underlying  regulations 
and  it  is 

Further  ordered  that  a  violation  of  this 
Order  shall  subject  Respondent  to  legal 
action  for  all  violations  listed  in  section 
II  of  this  Agreement  and  for  all 
violations  occurring  after  the  effective 
date  of  this  Agreement  and  it  is 

Further  ordered  that  a  violation  of  this 
Order  shall  subject  Respondent  to  a 
penalty  in  the  amount  of  five  (5)  times 
the  retail  value  of  the  banned  or 
misbranded  hazardous  substance  and  to 
additional  legal  action  under  the 
Federal  Hazardous  Substances  Act  and 
the  Consumer  Product  Safety  Act. 

Provisionally  accepted  and  Provisional 
Order  issued  on  the  28th  day  of  May.  2003. 

By  order  of  the  Commission. 
Todd  A.  Stevenson, 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Government- 
Owned  Invention;  Available  for 
Licensing 

AGENCY:  Department  of  the  Navy.  DOD. 
action:  Notice. 

SUMMARY:  The  invention  listed  below  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  available 
for  licensing  by  the  Department  of  the 
Navy.  U.S.  Patent  No.  6.496,301  entitled 
"Helica  Fiber  Amplifier."  Navy  Case 
No.  79,001. 

ADDRESSES:  Requests  for  copies  of  the 
patent  cited  should  be  directed  to  the 
Naval  Research  Laboratory,  Code  1004, 
4555  Overlook  Avenue,  SW., 
Washington,  DC  20375-5320,  and  must 
include  the  Navy  Case  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  M.  Cotell,  Ph.D..  Head, 
Technology  Transfer  Office,  NRL  Code 
1004,  4555  Overlook  Avenue,  SW., 
Washington.  DC  20375-5320,  telephone 
(202)  767-7230.  Due  to  temporary  U.S. 
Postal  Service  delays,  please  fax  (202) 
404-7920,  e-Mail:  coten@nrl.navy.mil  or 
use  courier  delivery  to  expedite 
response. 

(Authority:  35  U.S.C.  207.  37  CFR  part  404) 

E.F.McDonneli, 

Major.  U.S.  Marine  Corps.  Federal  Register 
Liaison  Officer. 

(FR  Do<:.  03-13790  Filed  6-2-03;  8:45  am] 

BILUNG  COOE  3810-FF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Ocean  Research 
Advisory  Panel 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  The  Ocean  Research  Advisory 
Panel  (ORAP)  will  meet  to  discuss 
National  Oceanographic  Partnership 
Program  (NOPP)  activities.  All  sessions 
of  the  meeting  will  remain  open  to  the 
public. 

DATES:  The  meetings  will  be  held  on 
Monday,  June  2.  2003,  from  1  p.m.  to  5 
p.m.  and  Tuesday,  June  3,  2003,  from 


8:30  a.m.  to  1  p.m.  In  order  to  maintain 
the  meeting  time  schedule,  members  of 
the  public  will  be  limited  in  their  time 
to  speak  to  the  Panel.  Members  of  the 
public  should  submit  their  comments 
one  week  in  advance  of  the  meeting  to 
the  meeting  point  of  contact. 
ADDRESSES:  The  meeUng  will  be  held  at 
The  New  Orleans  Marriott,  55  Canal  St. 
New  Orleans,  LA. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Melbourne  G.  Briscoe,  Office  of  Naval 
Research,  800  North  Quincy  St., 
Arlington,  VA  22217-5660,  telephone 
number  (703)  696-4120. 
SUPPLEMENTARY  INFORMATION:  This 
notice  of  meeting  is  provided  in 
accordance  with  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2).  The 
purpose  of  this  meeting  is  to  discuss 
NOPP  activities.  The  meeting  will 
include  discussions  on  ocean 
observations,  current  and  future  NOPP 
activities,  and  other  current  issues  in 
the  ocean  sciences  community. 

Dated:  May  29.  2003. 
E.F.  McDonnell, 

Major,  U.S.  Marine  Corps,  Federal  Register 
Liaison  Officer. 

(FR  Doc.  03-13961  Filed  5-30-03;  10:32  am) 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.  84.255A] 

Office  of  Safe  and  Drug  Free  Schools- 
Life  SIcills  for  State  and  Local 
Prisoners  Program;  Notice  Inviting 
Applications  for  New  Awards  Using 
Fiscal  Year  (FY)  2002  Funds 

Purpose  of  Program:  The  Life  Skills 
for  State  and  Local  Prisoners  Program 
provides  financial  assistance  for 
establishing  and  operating  programs 
designed  to  reduce  recidivism  through 
the  development  and  improvement  of 
life  skills  necessary  for  reintegration  of 
adult  prisoners  into  society. 

Eligible  Applicants:  State  or  local 
correctional  agencies  and  State  or  local 
correctional  education  agencies. 

Applications  Available:  ]une  3,  2003. 

Deadline  for  Transmittal  of 
Applications:  ]uly  14,  2003. 

Deadline  for  Intergovernmental 
flev/eiv;  August  13.  2003. 

Estimated  Available  Funds: 
$4,750,000. 

Estimated  Range  of  A  virards: 
$315,000-5475,000 

Estimated  Average  Size  of  Awards: 
$395,000. 

Estimated  Number  of  Awards:  12. 

Note:  Estimates  are  based  on  FY  2002 
appropriated  funds  only,  for  the  first  budget 
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period  of  each  grant.  The  Department  plans 
to  use  FY  2003  funds  appropriated  for  this 
program  to  make  continuation  awards  for  the 
second  budget  period  of  these  projects  to 
grantees  that  demonstrate  they  are  making 
substantial  progress  toward  achieving  the 
goals  and  objectives  for  their  projects.  The 
Department  is  not  bound  by  any  estimates  in 
this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  75.  77.  79.  80,  81.  82.  85. 
97.  98,  and  99. 

Definitions:  For  purposes  of  this  ' 
competition,  terms  used  in  this  notice 
have  the  following  meanings  as  found  in 
34  CFR  49a4: 

"Life  skills  includes  self-development, 
communication  skills,  job  and  financial 
skills  development,  education, 
interpersonal  and  fanniily  relationship 
development,  and  stress  and  anger 
management. 

Local  correctional  agency  means  any 
agency  of  local  government  that 
provides  corrections  services  to 
incarcerated  adults. 

Local  correctional  education  agency 
means  any  agency  of  local  government, 
other  than  a  local  correctional  agency, 
that  provides  educational  services  to 
incarcerated  adults. 

State  correctional  agency  means  any 
agency  of  State  government  that 
provides  corrections  services  to 
incarcerated  adults. 

State  correctional  education  agency 
means  any  agency  of  State  government, 
other  than  a  State  correctional  agency, 
that  provides  educational  services  to 
incarcerated  adults. 

Additional  Awards:  Contingent  upon 
the  availability  of  FY  2003  and  FY  2004 
funds,  we  may  make  additional  awards 
under  these  appropriations  from  the 
rank-ordered  list  of  unfunded 
applications  from  this  competition. 

Absolute  Priority:  Under  34  CFR 
75.105(c)(3),  we  will  consider  only 
applications  that  meet  the  following 
absolute  priority:  Grants  for  projects  that 
assist  State  or  local  correctional 
agencies  and  State  or  local  correctional 
education  agencies  in  establishing  and 
operating  programs  designed  to  reduce 
recidivism  through  the  development 
and  improvement  of  life  skills  necessary 
for  reintegration  of  adult  prisoners  into 
society. 

Invitational  Priorities:  Within  the 
absolute  priority,  we  are  particularly 
interested  in  applications  that  meet  one 
or  more  of  the  following  invitational 
{^iorities. 

Invitational  Priority  1.  Projects  that 
integrate  life  skills  instruction  and 
services  under  a  comprehensive  reentry 


plan  with  the  State  Serious  and  Violent 
Offender  Reentry  Initiative  project 
funded  by  the  U.S.  Department  of 
Justice. 

Invitational  Priority  2.  Projects  that 
emphasize  cognitive  and  interpersonal 
skills  such  as  goal  setting,  developing 
strong  family  relationships, 
strengthening  values,  and  enhancing 
social  skills. 

Under  34  CFR  75.105(c)(1)  we  do  not 
give  an  application  that  meets  the 
invitational  priorities  a  competitive  or 
absolute  preference  over  other 
applications. 

Performance  Measures:  The  Secretary 
heis  established  the  following  key 
performance  measure  for  assessing  the 
effectiveness  of  the  Life  Skills  for  State 
and  Local  Prisoners  Program:  the 
number  of  prisoners  who  attain 
measurable  gains  in  one  or  more  of  the 
life  skill  domains  [e.g.,  self- 
development,  communication  skills,  job 
and  financial  skills  development, 
education,  interpersonal  and  family 
relationship  development,  stress  and 
anger  management  or  others)  taught 
under  these  Life  Skills  projects.  The 
Secretary  has  set  an  overall  performance 
target  that  calls  for  the  number  of 
prisoners  acquiring  enhanced  life  skills 
from  the  cohort  of  Life  Skills  gr^t 
program  projects  initiated  under  this 
competition  to  increase  by  five  percent 
annually. 

In  applying  the  selection  criteria  that 
follow  for  "Quality  of  project  services" 
and  "Quality  of  the  project  evaluation", 
the  Secretary  will  take  into 
consideration  the  extent  to  which  the 
applicant  demonstrates  a  strong 
capacity  (1)  to  help  achieve  this  target, 
and  (2)  to  provide  reliable  data  to  the 
Department  on  the  project's  impact  as 
measured  by  number  of  prisoners 
participating  in  Life  Skills  grants 
acquiring  enhanced  life  skills. 

Selection  Criteria:  We  use  the 
following  selection  criteria  from  34  CFR 
75.210  to  evaluate  applications  for  new 
grants  under  this  competition.  The 
maximum  score  for  all  of  these  criteria 
is  100  points.  The  maximum  score  for 
each  criterion  or  factor  under  that 
criterion  is  indicated  in  parentheses. 

(1)  Significance.  (20  points) — In 
determining  the  significance  of  the 
proposed  project,  the  following  factors 
are  considered: 

(a)  The  likelihood  that  the  proposed 
project  will  result  in  system  chemge  or 
improvement. 

(b)  The  potential  contribution  of  the 
proposed  project  to  the  development 
and  advancement  of  theory,  knowledge, 
and  practices  in  the  field  of  study. 

(c)  The  extent  to  which  the  proposed 
project  is  likely  to  build  local  capacity 


to  provide,  improve,  or  expand  services 
that  address  the  needs  of  the  target 
population. 

fd)  The  extent  to  which  the  proposed 
project  is  likely  to  yield  findings  that 
may  be  utilized  by  other  appropriate 
agencies  and  organizations. 

(2)  Quality  of  the  project  design.  (25 
points) — In  determining  the  quality  of 
the  design  of  the  proposed  project,  the 
following  factors  are  considered: 

(a)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable. 

(b)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  will  successfully  address,  the  needs 
of  the  target  population  or  other 
identified  needs. 

(c)  The  extent  to  which  the  proposed 
project  represents  an  exceptional 
approach  for  meeting  statutory  piurposes 
and  reauirements.  • 

(d)  The  extent  to  which  the  design  for 
implementing  and  evaluating  the 
proposed  project  will  result  in 
information  to  guide  possible 
replication  activities  or  strategies, 
including  information  about  the 
effectiveness  of  the  approach  or 
strategies  employed  by  the  project. 

(e)  The  extent  to  which  the  proposed 
project  will  establish  linkages  with 
other  appropriate  agencies  and 
organizations  providing  services  to  the 
target  population. 

(3)  Quality  of  project  services.  (25 
points) — In  determining  the  quality  of 
the  services  to  be  provided  by  the 
proposed  project,  the  following  factors 
are  considered: 

(a)  The  quality  and  sufficiency  of 
strategies  for  ensuring  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age.  or 
disability. 

(b)  The  extent  to  which  the  services 
to  be  provided  by  the  proposed  project 
reflect  up-to-date  knowledge  from 
research  and  effective  practice. 

(c)  The  extent  to  which  the  training  or 
professional  development  services  to  be 
provided  by  the  proposed  project  are  of 
sufficient  quality,  intensity,  and 
duration  to  lead  to  improvements  in 
practice  among  the  recipients  of  those 
services. 

(d)  The  extent  to  which  the  services 
to  be  provided  by  the  proposed  project 
involve  the  collaboration  of  appropriate 
partners  for  maximizing  the 
effectiveness  of  project  ser\'ices. 

(4)  Quality  of  the  management  plan. 
(10  points) — In  determining  the  quality 
of  the  management  plan  for  the 
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proposed  project,  the  following  factor  is 
considered: 

(a)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks. 

(5)  Quality  of  the  project  evaluation. 
(20  points) — In  determining  the  quality 
of  the  evaluation,  the  following  factors 
are  considered: 

(a)  The  extent  to  which  the  methods 
of  evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  proposed  project. 

(b)  The  extent  to  which  the  methods 
of  evaluation  include  the  usepf 
objective  performance  measures  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data  to  the 
extent  possible. 

(c)  The  extent  to  which  the  methods 
of  evaluation  will  provide  performance 
feedback  and  permit  periodic 
assessment  of  progress  toward  achieving 
intended  outcomes. 

(d)  The  extent  to  which  the  evaluation 
will  provide  guidance  about  effective 
strategies  suitable  for  replication  or 
testing  in  other  settings. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup.  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
Fax:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf, 
you  may  call  1-877-576-7734. 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs/html.  Or  you  may  contact  ED 
Pubs  at  its  e-mail  address: 
6dpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.255A. 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  EDGAR  (34  CFR  75.102). 
Under  the  Administrative  Prot:edure  Act  (5 
U.S.C.  553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A). 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Pro|ect  for  Electronic  Submission 
of  Applications 

In  FY  2003.  the  U.S.  Department  of 
Education  is  continuing  to  expand  its 
pilot  project  of  electronic  submission  of 
applications  to  include  additional 
formula  grant  programs,  as  well  as 


Federal  Register /Vol.  68,  No.  106 /Tuesday.  June  3.  2003/  Notices 


discretionary  grant  competitions.  The 
Life  Skills  for  State  and  Local  Prisoners 
Program  is  one  of  the  programs  included 
in  the  pilot  project.  If  you  are  an 
applicant  under  this  grant  competition, 
you  may  submit  your  application  to  us 
in  either  electronic  or  paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-Application,  formerly  e-GAPS) 
portion  of  the  Grant  Adiministration  and 
Payment  System  (GAPS).  We  invite  your 
participation  in  this  pilot  project.  We 
will  continue  to  evaluate  its  success  and 
solicit  suggestions  for  improvement. 

If  you  participate  in  this  e- 
APPLICATION  pilot,  please  note  the 
following: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  or  penalty  because  you 
submit  a  grant  application  in  electronic 
or  paper  format. 

•  You  can  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Assistance  (ED 
Form  424),  Budget  Information — Non- 
Construction  Programs,  (ED  Form  524), 
and  all  necessary  assurances  and 
certifications. 

•  Within  three  working  days  of 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  Form  424)  to  the 
Application  Control  Center  following 
these  steps: 

1.  Print  ED  Form  424  from  the  e- 
Application  system. 

2.  Make  sure  that  the  applicant's 
Authorizing  Representative  signs  this 
form. 

3.  Before  faxing  this  form,  submit 
your  electronic  application  via  the  e- 
Application  system.  You  will  receive  an 
automatic  acknowledgement,  which 
will  include  a  PR/ A  ward  number  an 
identifying  number  unique  to  your 
application). 

4.  Place  the  PR/ A  ward  number  in  the 
upper  right  comer  of  ED  Form  424. 

5.  Fax  ED  Form  424  to  the 
Application  Control  Center  within  three 
business  days  of  submitting  your 
electronic  application  at  (202)  260- 
1349. 

6.  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

7.  Closing  Date  Extension  in  the  Case 
of  System  Unavailability:  If  you  elect  to 
participate  in  the  e-Application  pilot  for 
the  Life  Skills  for  State  and  Local      . 
Prisoners  Program  and  you  are 
prevented  from  submitting  your 
application  on  the  closing  date  because 
the  e-Application  system  is  unavailable, 
we  will  grant  you  an  extension  of  one 
business  day  in  order  to  transmit  your 
application  via  e-Application,  by  mdil, 


or  by  hand  delivery.  For  us  to  grant  this 
extension: 

(1)  You  must  be  a  registered  user  of 
e-Applications,  and  have  initiated  an  e- 
Application  for  this  competition;  and 

(2)  (a)  The  e-Application  system  must 
be  unavailable  for  60  minutes  or  more 
between  the  hours  of  8:30  a.m.  and  3:30 
p.m.  (ET),  on  the  deadline  date;  or 

(b)  The  e-Application  system  must  be 
unavailable  for  any  period  of  time 
during  the  last  hour  of  operation  (that  is, 
for  any  period  of  time  between  3:30  p.m. 
and  4:30  p.m.  Eastern  time  on  the 
deadline  date. 

The  Department  must  acknowledge 
and  confirm  the  period  of  unavailability 
before  you  will  be  granted  an  extension. 
To  request  this  extension  you  must 
contact  Carlette  Huntley  by  e-mail  at 
Carlette.Huntley@ed.gov  or  by 
telephone  at  (202)  260-7274  or  the  e- 
Grants  help  desk  at  (888)  336-8930. 

You  may  access  the  electronic  grant 
application  for  the  Life  Skills  for  State 
and  Local  Prisoners  Program  at:  http:// 
e-grants. ed.gov. 

We  have  included  additional 
information  on  the  e-Application  pilot 
project  (see  Parity  Guidelines  between 
paper  and  Electronic  Applications)  in 
the  application  package. 

If  you  want  to  apply  for  a  grant  and 
be  considered  for  funding,  you  must 
meet  the  deadline  requirements- 
included  in  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carlette  Huntley,  U.  S.  Department  of 
Education,  330  C  Street.  SW., 
Washington,  DC  20202-7274. 
Telephone:  (202)  260-7272  or  via 
Internet:  Carlette.Huntley@ed.gov. 

Individuals  with  disabilities  may  _ 

obtain  this  document,  or  an  application 
package,  in  an  alternative  format  (e.g.. 
Braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to  the        ^ 
contact  person  listed  at  the  beginning  of 
this  section.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Electronic  Access  To  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister 

Program  Authority:  20  U.S.C.  1211-2 
(1991). 
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Dated:  May  27,  2003. 
Judge  Eric  Andeli, 

Deputy  Under  Secretary  for  Safe  and  Drug- 
Free  Schools. 
|FR  Doc.  03-13836  Filed  6-2-03;  8:45  am) 

BILLING  CODE  4000-01-^ 


DEPARTMENT  OF  ENERGY 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Western  Greenbrier  Co-Production 
Demonstration  Project,  Ralnelle,  WV 
and  Notice  of  Floodplaln/Wetlands 
Involvement 

agency:  Department  of  Energy. 
ACTION:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  and 
Notice  of  Floodplain/Wetlands 
Involvement. 

SUMMARY:  The  U.S.  Department  of 
Energy.  tDOE)  announces  its  intent  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA),  the 
Council  on  Environmental  Quality 
(CEQ)  NEPA  regulations  (40  CFR  Parts 
1500-1508),  and  the  DOE  NEPA 
regulations  (10  CFR  Part  1021).  to  assess 
the  potential  environmental  impacts  of 
a  proposed  project  by  Western 
Greenbrier  Co-Gen  LLC  (WGC)  to 
design,  construct,  and  operate,  in 
Rainelle,  Greenbrier  County,  West 
Virginia,  a  demonstration  facility  that 
would  use  an  innovative  atmospheric- 
pressure  circulating  fluidized-bed 
(ACFB)  boiler  as  the  source  of  heat  for 
the  co-production  of  electricity,  steam 
and  structural  brick.  The  proposed 
project,  selected  under  the  Clean  Coal 
Power  Initiative  competitive 
solicitation,  would  be  the  first 
demonstration  in  the  United  States  of  a 
compact  inverted  cyclone  configuration 
for  the  boiler  design.  This  design  has  a 
40  percent  smaller  footprint  than  a 
conventional  boiler  system  of  similar 
capacity. 

The  proposed  power  station  would 
produce  85  MW  (megawatts)  of  net 
electrical  power  plus  10,000-30,000 
pounds  per  hour  of  steam  and  hot  water. 
Steam  and  hot  water  from  the  proposed 
facility  would  serve  an  industrial  park, 
which  the  host  municipality  has 
planned  for  land  adjoining  the  power 
plant.  Fuel  for  the  power  plant  would  be 
coal  wastes  from  waste  piles  within  the 
surrounding  area.  When  necessary  to 
raise  the  BTU  content  of  the  fuel, 
quality  coal  would  be  blended  with  the 
waste  coal.  The  proposed  project  would 
also  be  a  first  demonstration  of  the 
utilization  of  coal  combustion  ash  and 
wood  wastes  for  the  manufacture  of 


molded  building  blocks,  known  as 
WoodbrikTM,  to  supply  the  regional 
construction  materials  market.  All  ash 
that  is  not  used  in  by-product 
manufacture  would  be  returned  to  the 
coal  waste  source  sites  to  be  used  in  the 
mitigation  of  acid  leachate. 

The  EIS  will  evaluate  the  proposed 
project  and  reasonable  alternatives. 
Because  the  proposed  project  would 
affect  a  floodplain  and  may  affect 
wetlands,  the  EIS  will  include  a 
floodplain  assessment  and  wetlands 
assessment  and  DOE  will  prepare  a 
floodplain  statement,  of  findings  in 
accordance  with  DQE  regulations  for 
compliance  with  floodplain/wetlands 
environmental  review  requirements  (10 
CFR  part  1022).  ^ 

The  EIS  will  help  DOE  decide 
whether  to  provide  50  percent, 
(approximately  $107.5  million)  of  the 
total  estimated  funding  of  $215  million 
for  the  proposed  project.  The  purpose  of 
this  Notice  of  Intent  is  to  inform  the 
public  about  the  proposed  project; 
announce  plans  for  a  public  scoping 
meeting;  invite  public  participation  in 
the  EIS  process;  and  solicit  public 
comments  for  consideration  in 
establishing  the  proposed  scope  and 
content  of  the  EIS. 

DATES:  To  ensure  that  all  of  the  issues 
related  to  this  proposal  are  addressed, 
DOE  invites  comments  on  the  proposed 
scope  and  content  of  the  EIS  from  all 
interested  parties.  Comments  must  be  ■ 
received  by  July  3,  2003,  to  ensure 
consideration.  Late  comments  will  be 
considered  to  the  extent  practicable.  In 
additioato  receiving  comments  in 
writing  and  by  telephone  [See 
ADDRESSES  below].  DOE  will  conduct  a 
public  scoping  meeting  in  which 
agencies,  organizations,  and  the  general 
public  are  invited  to  present  oral 
comments  or  suggestions  with  regard  to 
the  railge  of  actions,  alternatives,  and 
impacts  to  be  considered  in  the  EIS.  The 
scoping  meeting  will  be  held  at 
Greenbrier  West  High  School  in 
Charmco,  West  Virginia  on  June  19, 
2003,  beginning  at  7  p.m.  {See  Public 
Scoping  Process).  Greenbrier  West  High 
School  is  located  on  U.S.  Route  60 
approximately  10.3  miles  west  of  1-64 
Exit  156  at  Sam  Black  Church.  The 
public  is  invited  to  an  informal  session 
at  this  location  beginning  at  4  p.m.  to 
learn  more  about  the  proposed  action. 
Displays  and  other  forms  of  information 
about  the  proposed  agency  action  and 
the  demonstration  plant  will  be 
available,  and  DOE  personnel  will  be 
present  at  the  informal  session  to 
discuss  the  proposed  project  and  the  EIS 
process. 


ADDRESSES:  Written  comments  on  the 
proposed  EIS  scope  and  requests  to 
participate  in  the  public  scoping 
meeting  should  be  addressed  to  the 
NEPA  Document  Manager  for  the 
Western  Greenbrier  Co-Production 
.Demonstration  Project:  Mr.  Mark  L. 
McKoy,  National  Energy  Technology 
Laboratory,  U.S.  Department  of  Energy,. 
P.O.  Box  880, -Morgan town.  WU  26507- 
0880. 

People  who  want  to  participate  in  the 
public  scoping  process  also  may  contact 
Mr.  Mark  L.  McKoy  directly  at 
telephone  304-285-4426;  toll  free 
number  a-800-432-8330  (extension 
4426);  fax  304-285-4403;  or  e-mail 
mmckoy@netl.doe.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
obtain  additional  information  about  this  - 
project  or  to  receive  a  copy  of  the  draft 
EIS  for  review  when  it  is  issued,  contact 
Mr.  Mark  L.  McKoy  at  the  address 
provided  above.  For  general  information 
on  the  DOE  NEPA  process,  please 
contact:  Ms.  Carol  M.  Boi^strom. 
Director.  Office  of  NEPA  Policy  and  , 
Compliance  (EH-42),  U.S.  Department 
of  Energy.  1000  Independence  Avenue, 
SW., Washington,  E)C  20585-0119. 
Telephone:  202-586-4600,  facsimile: 
202-586-7031,  or  leave  a  toll-free 
message  at  1-800-472-2756. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Need  for  Proposed 
Agency  Action 

Since  the  early  1970s,  DOE  and  its 
predecessor  agencies  have  pursued 
research  and  development  programs 
that  contain  long-term,  high-risk 
activities  that  support  the  development 
of  innovative  concepts  for  a  wide 
variety  of  coal  technologies  through  the 
proof-of-concept  stage.  However,  the 
availability  of  a  technology  at  the  proof- 
of-concept  stage  is  not  sufficient  to 
ensure  its  continued  development  and 
subsequent  commercialization.  Before 
any  technology  can  be  considered 
seriously  for  commercialization,  it  must 
be  demonstrated.  The  financial  risk 
associated  with  technology 
demonstration  is,  in  general,  too  high- 
for  the  private  sector  to  assume  in  the 
absence  of  strong  incentives.  The  Clean 
Coal  Power  Initiative  (CCPI)  was 
established  in  2002  as  a  government/ 
industry  partnership  to  implement  the 
President's  National  Energy  Policy 
reconunendation  to  increase  investment 
in  clean  coal  technology.  This 
recommendation  addresses  a  national  , 
challenge  of  ensuring  the  reliability  of 
electricity  supply  while  simultaneously 
protecting  the  environment.  The  goal  of 
the  CCPI  program  is  to  accelerate 
commercial  deployment  of  advanced 
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coal  technologies  that  provide  the 
United  States  with  clean,  reliable,  and 
affordable  energy.  Through  cooperative 
agreements  established  pursuant  to  the 
CCPI  program,  DOE  would  accelerate 
deployment  of  innovative  technologies 
to  meet  near-term  energy  and 
environmental  goals,  reduce 
technological  risks  to  the  business 
community  to  an  acceptable  level,  and 
provide  private  sector  incentives    , 
required  for  continued  activity  in 
innovative  research  and  development. 

Proposed  Action 

The  proposed  action  is  for  DOE  to 
provide,  through  a  5-year  cooperative 
agreement  with  Western  Greenbrier  Co- 
Gen  LLC  (WGC),  financial  assistance  for 
a  proposed  demonstration  project  to  co- 
produce  heat  and  electric  power  in  a 
new  generating  station  at  Rainelle, 
Greenbrier  County.  West  Virginia.  The 
new  generating  station  would  be 
designed  for  long-term  commercial 
operation  (at  least  20  years)  following 
completion  of  the  cooperative 
agreement  with  DOE  and  would  cost 
approximately  $215  million.  DOEs 
share  would  be  approximately  $107.5 
million  (50  percent). 
WGC  is  proposing  to  design, 
^  construct,  and  operate  an  85  MW 
'  (megawatt)  atmospheric-pressure, 
circulating  fluidized-bed  boiler  (ACFB) 
facility  that  would  generate  electricity 
and  steam  by  burning  approximately 
1.800  tons  per  day  of  waste  coal  as  the 
primary  fuel.  A  coal-fired  rotary  kiln 
would  be  coupled  with  the  power  plant 
and  would  calcine  coal  ash  and 
limestone  into  a  cementitious  material 
for  use  with  wood  wastes  in  the  on-site 
manufacture  of  structural  bricks  and 
blocks  (Woodbrik^M). 

The  proposed  facility  would  be  the 
first  commercial  application  within  the 
United  States  of  a  Huidized  bed 
combustor  that  would  have  a  compact 
inverted  cyclone  design.  This  design 
would- give  the  boiler  system  a  40 
percent  smaller  footprint  than  a 
conventional  boiler  system  of  similar 
capacity,  and  would  reduce  structural 
steel  requirements  and  construction 
costs  by  up  to  60  percent.  Additionally, 
the  proposed  brick  making  facility 
would  be  the  first  commercial 
demonstration  of  the  Woodbrik^M 
process  in  the  United  States. 

In  addition  to  electricity  and 
WoodbrikTM  products,  the  proposed 
plant  would  co-produce  steam  and  hot 
water  and  serve  as  the  anchor  tenant  for 
a  new  environmentally  balanced 
industrial  park.  This  "Eco-Park"  would 
use  hot  water  produced  from  the  plant's 
turbine  exhaust  to  provide  heating  for 
buildings,  agricultural  activities  and 


Federal  Register/Vol.  68.  No.  106/Tuesday.  June  3,  2003/Notices 


aquacultural  activities.  Steam  would  be 
used  for  various  heating  and  industrial 
processes,  which  might  include 
hardwood  drying. 

The  source  for  the  waste  coal  fuel  for 
the  plant  would  be  a  4  million  ton  coal 
refuse  site  in  Anjean,  WV.  If  the  Anjean 
site  is  not  available,  other  nearby  sites 
would  supply  the  coal  wastes.  Any 
additional  heating  value  requirements 
for  the  waste  coal  as.  a  fuel  would  be 
suppli>>d  by  bleinding  with  quality  coal. 
Coal  combustion  ash  that  is  not  used  in 
by-product  manufacture  at  the  proposed 
facility  would  be  used  to  remediate  acid 
drainage  from  the  source  coal  waste 
piles.  If  successfully  demonstrated,  this 
technology  could  be  applied  to  many 
regions  of  the  country-  for  reclaiming 
contaminated  land  whei^  waste  coal  is 
currently  stockpiled. 

The  proposea  project  site  comprises 
approximately  26  acres  located  within 
or  adjoining  a  30-acre  industrial  park 
that  is  currently  under  development  by 
the  city  of  Rainelle.  The  site  is 
approximately  160  kilometers  (100 
miles)  southeast  of  the  city  of 
Charleston.  West  Virginia.  The  area  can 
be  reached  by  State  Highway  60  and  is 
less  than  14  miles  from  1-64. 
Construction  of  the  proposed  plant 
would  be  expected  to  require 
approximately  27  months,  following 
eight  months  of  project  definition  and 
nine  months  of  detailed  design. 

Alternatives 

NEPA  requires  that  agencies  discuss 
the  reasonable  alternatives  to  the 
proposed  action  in  an  EIS.  The  purpose 
of  the  agency  action  determines  the 
range  of  reasonable  alternatives.  In  this 
case,  the  Clean  Coal  Power  Initiative" 
was  established  to  help  implement  the 
President's  National  Energy  Policy 
(NEP)  recommendation  to  increase 
investment  in  clean  coal  technology  "by 
addressing  national  challenges  of 
ensuring  the  reliability  of  domestic 
energy  supplies  while  simultaneously 
protecting  the  environment.  The  CCPI 
program  was  structured  to  achieve  NEP 
goals  by  promoting  private  sector 
initiatives  to  invest  in  demonstrations  of 
advanced  commerce-ready  technologies 
through  the  use  of  Federal,  cost-sharing, 
financial  assistance  awards.  This 
approach  puts  DOE  in  a  much  more 
limited  role  than  if  the  Federal 
government  were  the  owner  and 
operator  of  the  project.  In  the  latter 
situation.  IXDE  would  be  responsible  for 
a  comprehensive  analysis  of  reasonable 
alternative  locations,  for  the  proj^. 
However,  when  dealing  with  applicants 
for  financial  assistance  awards  under 
the  CCPI  program,  the  scope  of 
alternatives  is  necessarily  more 


restricted  because  DOE  must  focus  on 
alternative  ways  to  accomplish  its 
purpose  that  reflect  both  the 
applications  before  it  and  the  functions 
that  DOE  plays  in  the  decision  process. 
As  a  grantor  of  financial  assistance 
awards  under  a  competitive  open 
solicitation.  IX)E  must  give  substantial 
deference  to  each  applicant's  needs  in 
establishing  a  project's  reasonable 
alternatives. 

The  range  of  reasonable  options  to  be 
considered  in  the  EIS  for  the  WGC 
Demonstration  Project  is  determined  in 
accordance  with  the  overall  NEPA 
strategy.  Because  of  DOEs  limited  role 
of  providing  financial  assistance  for  the 
proposed  Western  Greenbrier  Co- 
Production  Demonstration  Project,  DOE 
currently  plans  to  give  primary 
emphasis  to  the  proposed  action  and  the 
no-action  alternative.  Under  the  no- 
action  alternative,  DOE  would  not 
provide  partial  funding  for  the  design, 
construction,  and  operation  of  the 
proposed- project.  In  the  absence  of  DOE 
funding,  the  Western  Greenbrier  Co- 
Production  Demonstration  Project 
probably  would  not  occur.  If  the 
proposed  Western  Greenbrier  Co- 
Production  Demonstration  Project  is  not 
built.  Western  Greenbrier  would  need  to 
consider  other  approaches  to  meet  its 
goals,  which  could  include  the  use  of 
conventional  technologies  to  produce 
electricity  or  using  some  other  currently 
developing  technology.  DOE  will 
consider  other  alternatives  that  may  be 
suggested  during  the  public  scoping 
period. 

Under  the  proposed  action,  project 
activities  would  include  engineering 
and  design,  permitting,  fabrication  and 
construction,  and  testing  of  facilities 
that  would  demonstrate  the  proposed 
technologies.  Upon  completion  of  the 
demonstration  phase,  the  facility  would 
continue  commercial  operation. 

Preliminary  Identification  of 
Environmental  Issues 

The  following  environmental  issues 
have  been  tentatively  identified  for 
analysis  in  the  EIS.  This  list  was 
developed  from  analyses  of  the  *  ' 

proposed,  technology,  the  scope  of  the 
proposed  project,  and  similar  projects.  It 
is  presented  to  facilitate  public 
comment  on  the  planned  scope  of  the 
EIS  and  is  neither  intended  to  be  all- 
inclusive  nor  a  predetermined  set  of 
potential  impacts.  Additions  to  or 
deletions  from  this  list  may  occur  as  a 
result  of  the  public  scoping  process. 
Environmental  issues  include: 

(1)  Air  quality  impacts:  potential 
impacts  resulting  from  air  emissions 
during  operation  of  the  power  plant  and 
kiln,  impacts  on  local  sensitive 
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receptors,  increases  in  local  smog  and 
haze,  water  vapor  plumes,  dust  from 
construction  and  transportation, 
impacts  on  special-use  areas; 

(2)  Noise  and  light  impacts:  potential 
*    impacts  resulting  from  construction, 

transportation  of  materials,  and  plant 
operation; 

(3)  Traffic  Issues:  potential  impacts 
resulting  from  the  construction  and 
operation  of  the  proposed  facility 
including  changes  in  local  traffic 
patterns,  deterioration  of  roads,  traffic 
hazards,  traffic  controls; 

(4)  Floodplains  and  wetlands: 
potential  impacts  on  flood  flow 
resulting  from  earthen  fills,  access  roads 
and  dikes  constructed  withimthe 
floodplain;  impacts  to  wetlands; 

(5^  Visual  impacts  associated  with 
plant  structures:  views  from 
neighborhoods,  impacts  on  scenip 
views,  impacts  from  water  vapor  plumes 
and  haze;  internal  and  external 
perception  of  the  local  community; 

(6)  Reclamation  impacts:  potential 

*   impacts  resulting  from  recovery  of  coal 
waste  and  from  the  reclamation  of  the 
waste  coal  source  sites;  mitigation  of 
acid  drainage  from  coal  waste  piles,  and 
other  environmental  improvements; 

(7)  Water  quality:  potential  impacts 
resulting  from  wastewater  utilization 
and  discharge,  water  usage,  and 
reclamation  of  waste  coal  sites; 

(8)  Infrastructure  and  land  use. 
including  potential  environmental  and 
socioeconomic  effects  of  plant 
construction,  delivery  of  feed  materials, 
recovery  of  waste  coal,  steam  and  heat 
distribution,  electric  power  generation 
and  transmission.  WoodbrikTM 
production  and  distribution,  and  site 
restoration; 

(9)  Water  usage:  water  consumption, 
potential  effects  on  siu'face  and 
groundwater  resources  and  withdrawal 
of  water  from  the  municipal  sewage 
treatment  plant; 

(10)  Solid  Waste:  pollution  prevention 
and  waste  management,  including  ash, 
slag,  and  wastewater  treatment  facility 
sludge; 

(11)  Cmnulative  effects  that  result 
horn  the  incremental  impacts  of  the 
proposed  project  when  added  to  the 
other  past,  present,  and  reasonably 
foreseeable  future  projects; 

(12)  Ecological:  Potential  on-site  and 
off-site  impacts  to  vegetation,  terrestrial 
wildlife,  aquatic  wildlife,  threatened 
and  endangered  species;  and 
ecologically  sensitive  habitats; 

(13)  Connected  actions:  Use  of  heat 
and  energy  from  the  plant  for  the 
adjoining  Eco-Park; 

(14)  Compliance  with  regulatory 
requirements  and  environmental 
permitting;  and 


(15)  Environmental  monitoring. 

Parts  or  all  of  the  proposed  power 
plant  and  brick  manufacturing  facility 
would  occupy  a  floodplain  along  Sewell 
Creek,  in  Rainelle,  West  Virginia.  Parts 
of  the  proposed  facilities  may  occupy 
jurisdictional  wetland  areas  on  the 
floodplain.  Therefore,  in  accordance 
with  DOE  regulations  (10  CFR  Part 
1022).  the  final  EIS  will  include  a 
floodplain  and  wetlands  assessment  and 
a  floodplain  statement  of  findings. 

Public  Scdping  Process 

To  ensure  that  all  issues  related  to 
this  proposal  are  addressed.  DOE  seeks 
public  input  to  define  the  scope  of  the 
EIS.  The  public  scoping  period  will  end 
on  July  3.  2003.  Interested  agencies, 
organizations  and  the  general  public  are 
encouraged  to  submit  comments  or 
suggestions  concerning  the  content  of 
the  EIS,  issues  and  impacts  to  be 
addressed  in  the  EIS,  and  alternatives 
that  should  be  considered.  Scoping 
comments  should  clearly  describe 
specific  issues  or  topics  that  the  EIS 
should  address  to  assist  DOE  in 
identifying  significant  issues.  Written,  e- 
mailed,  faxed,  or  telephoned  comments 
should  be  communicated  by  July  3, 
2003  [see  ADDRESSES). 

DOE  will  conduct  a  public  scoping 
meeting  at  Greenbrier  West  High  School 
in  Charmco,  West  Virginia  on  Jime  19, 
2003  beginning  at  7  p.m.  Greenbrier 
West  High  School  is  located  on  U.S. 
Route  60  approximately  10.3  miles  west 
of  1-64  Exit  156  at  Sam  Black  Church. 
In  addition,  the  public  is  invited  to  an 
informational  session  at  this  location 
beginning  at  4  p.m.  to  learn  more  about 
the  proposed  action.  Displays  and  other 
information  about  the  proposed  agency 
action  and  location  will  be  available, 
and  DOE  personnel  will  be  present  to 
discuss  the  proposed  action  and  the 
NEPA  process. 

The  formal  scoping  meeting  will 
begin  at  7  p.m.  on  June  19,  2003. 
Members  of  the  public  who  wish  to 
speak  at  this  puHic  scoping  meeting 
should  contact  Mr.  Mark  L.  McKoy, 
either  by  phone,  fax,  computer,  or  in 
writing  (see  ADDRESSES  in  this  Notice). 
Those  who  do  not  arrange  in  advance  to 
speak  may  register  at  the  meeting 
(preferably  at  the  beginning  of  the 
meeting)  and  may  speak  after  previously 
scheduled  speakers.  Speakers  who  want 
more  than  five  minutes  should  indicate 
the  length  of  time,  desired  in  their 
request.  Depending  on  the  number  of 
speakers,  DOE  may  need  to  limit 
speakers  to  five  minutes  initially  and 
provide  additional  ppportunities  as  time 
permits.  Speakers  may  also  provide 
written  materials  to  supplement  their 
presentations.  Oral  and  vrritten 


comments  will  be  given  equal 
consideration. 

DOE  will  begin  the  meeting  with  an 
overview  of  the  proposed  Western 
Greenbrier  Co-Production 
Demonstration  Project.  The  meeting  will_ 
not  be  conducted  as  an  evidentiary 
hearing,  and  speakers  will  not  be  cross- 
examined.  However,  speakers  may  be 
asked  questions  to  help  ensure  that  DOE 
fully  understands  the  comments  or 
suggestions.  A  presiding  officer  will 
establish  the  order  of  speakers  and 
provide  any  additional  procedures 
necessary  to  conduct  the  meeting.  , 

Issued  in  Washington.  DC,  this  28th  day  of 
May.  2003. 
Beverly  A.  Cook. 

Assistant  Secretary,  Environment.  Safety  and 
.Health. 
(PR  Doc.  03-13857  Filed  6-2-03;  8:45  am] 

BnXING  CODE  64SO-01-P 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection 
Acth^itles:  Submission  for  0MB 
Review;  Comment  Request 

agency:  Energy  Information 
Administration  (ELA),  Department  of 
Energy  (DOE). 

ACTION:  Agency  Information  Collection 
Activities:  Submission  for  OMB  Review; 
Comment  Request. 


SUMMARY:  The  ELA  has  submitted  the 
energy  information  collection  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  a  three-year  extension  under 
section  3507(h)(1)  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13) 
(44  U.S.C.  3501  et  seq). 
DATES:  Comments  must  be  filed  by  July 
3,  2003.  If  you  anticipate  that  you  will 
be  submitting  comments  but  find  it 
difficult  to  do  so  within  that  period,  you 
should  contact  the  OMB  Desk  Officer  for 
DOE  listed  below  as  soon  as  possible. 
ADDRESSES:  Send  comments  to  Bryon 
Allen,  OMB  Desk  Officer  for  DOE, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  To  ensure  receipt  of  the 
comments  by  the  due  date,  submission 
by  FAX  (202-395-7285)  or  e-mail 
(BAUen@omb.eop.gov)  is  recommended. 
The  mailing  address  is  726  Jackson 
Place  NW.,  Washington,  DC  20503.  The 
OMB  DOE  Desk  Officer  may  be 
telephoned  at  (202)  395-3087.  (A  copy 
of  your  comments  should  also  be 
provided  to  ElA's  Statistics  and 
Methods  Group  at  the  address  below.) 
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FOR  FURTHER  INFORMATION  CONTACT: 

Roquests  for  additional  information 
should  be  directed  to  Grace  Sutherland. 
To  ensure  receipt  of  the  comments  by 
the  due  date,  submission  by  FAX  (202- 
287-1705)  or  e-mail 
(grace.sutherland@eia.doe.gov)  is 
recommended.  The  mailing  address  is 
Statistics  and  Methods  Group  (EI-70). 
Forrestal  Building.  U.S.  Department  of 
Energy,  Washington.  DC  20585-0670, 
Ms.  Sutherland  may  be  contacted  by 
telephone  at  (202)  287-1712. 
SUPPLEMENTARY  INFORMATION:  This 
socfion  contains  lh»»  following 
information  about  the  energy 
information  collection  submitted  to 
OMB  for  review:  (1)  The  collection 
numbers  and  title:  (2)  the  sponsor  [i.e.. 
the  Department  of  Energy  component): 
(3)  the  current  OMB  docket  number  (if 
applicable);  (4)  the  type  of  request  (/.e.. 
new,  revision,  extension,  or 
reinstatement):  (5)  response  obligation 
{i.e..  mandatory,  voluntary,  or  required 
to  obtain  or  retain  benefits):  (6)  a 
description  of  the  need  for  and 
proposed  use  of  the  information:  (7)  a 
categorical  description  of  the  likely 
respondents;  and  (8)  an  estimate  of  the 
total  annual  reporting  burden  [i.e..  the 
estimated  number  of  likely  respondents 
times  the  proposed  frequency  of 
response  per  year  times  the  average 
hours  per  response). 

1.' Appendix  C — Delivery  '. 

Commitment  Schedule,  NVVPA-830G 
Appendix  G— Standard  Remittance  and 
Advice  for  Payment  for  Fees,  and  Annex 
A  to  Appendix  G— Standard  Remittance 
Advice  for  Payment  of  Fees 

2.  Office  of  Civilian  Radioactive 
Waste  Management  (0C:RWM) 

3.  OMB  Number  1901-0260 

4.. Three-year  approval  requested 

5.  Mandatory 

6.  NWPA-830C  "Deliver\' 
Commitment  Schedule,"  is  designed  for 
contract  holders  to  designate  the  facility 
where  DOE  will  accept  their  fuel,  the 
number  of  assemblies  to  be  accepted, 
and  the  mode  of  transportation  to  ship 
the  assemblies.  The  Information 
collected  will  be  used  to  determine  the 
Federal  waste  management  system 
configuration.  NWPA-830G  (and  Annex 
A  of  schedule  G^'Standard  Remittance 
Advice  for  Payment  of  Fees,"  is 
designed  to  serve  as  the  source 
document  for  entries  into  DOE 
accountihg  records  to  transmit  data  from 
Purchasers  to  the  DOE  concerning 
payment  into  the  Nuclear  Waste  Fund  of 
their  fees  for  spent  nuclear  fuel  and 
high-level  waste  disposal. 

7.  Business  or  other  for-profit 

8.  2.658  hours  (5.21  hours  per 
response  x  4.36  responses  per  year  x  1 1 7 
respondents). 


Statutory  Authority:  Section  .3507(h)(1)  of 
lh«  Paperwork  KHdut;tion  Act  of  1995  (Pub. 
L.  No.  104-13)(44  U.S.C.  3501  et  seq). 

Issued  in  Washington.  IX:.  April  29.  2003. 
lay  H.  CassHiharry.  Agency  Clearance  Officer. 
Slalislics  and  Methods  Group.  Energy 
Information  Administration. 
IKK  Uoc.  03-13H.14  Filed  f>-2-03:  8:45  ami 

BILLING  Code  645(M)1-P 


DEPARTMENT  OF  ENERGY      . 

Federal  Energy  Regulatory 
Commission 

1 

[Docket  No.  ER03-850-000.  et  al.] 

Ohio  Flower  Company,  et  al.;  Electric 
Rate  «nd  Corporate  Filings 

,  May  Z3.  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
d|ipket  classification. 

1.  Ohio  Power  Company 

ILkxkel  No.  t:KO.)-HO.i-000| 

Take  notice  that  on  May  1,  2003.  Ohio 
Power  Company  and  Columbus 
Southern  Power  Company  tendered  for 
filing  a  Notice  of  Cancellation  on  FERC 
Electric  Rate  Schedule  No.  70  and  No. 
17,  consisting  of  a  Power  Delivery 
Agreement  among  Buckeye  Power,  Inc.; 
the  Cincinnati  Gas  &  Electric  Company, 
Columbus  Southern  Power  Company, 
the  Dayton  Power  and  Light  Company, 
Monongahela  Power  Company,  Ohio 
Power  Company  and  the  Toledo  Edison 
Company  dated  as  of  January  1,  1968. 

Ohio  Power  Company  and  Columbus 
Southern  Power  Company  state  that  the 
Notice  of  Cancellation  has  been  served 
upon  Buckeye  Power,  Inc.,  the 
Cincinnati  Gas  and  Electric  Company, 
the  Dayton  Power  &  Light  Company, 
Monongahela  Power  Company  and  the 
Toledo  Edison  Company,  and  upon  the 
Public  Utilities  Commission  of  Ohio. 

Comment  Date:  June  3.  2003. 

2.  Southern  California  Edison  Company 

lUotkel  No.  hK(l3-8.iH-000| 

Take  notice  that  on  May  21,  2003, 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  a  Letter 
Agreement  between  SCE  and  WM 
Energy  Solutions.  Inc.  (WMES). 

SCE  states  that  copies  of  this  filing 
were  served  upon  the  Public  Utilities 
Commission  of  the  State  of  California 
and  WMES. 

Comment  Date:  June  1 1 ,  2003. 


3.  The  Connecticut  Light  and  Power 
Company 

(Docket  No.  ER03-859-000| 

Take  notice  that  on  May  21,  2003. 
Northeast  Utilities  Service  Company 
(NUSCO).  on  behalf  of  its  affiliate  The 
Connecticut  Light  and  Power  Company 
(CL&P),  filed  the  executed  Engineering. 
Licensing.  Construction,      / 
fnterconnection  and  Equipment 
Removal  Agreement— Waterside  Power 
Temporary  Emergency  Generation  by 
■  and  between  CL&P  and  Waterside 
Power,  LLC  (Waterside)  designated  as 
Original  Service  Agreement  No.  99 
(Service  Agreement)  under  Northeast 
Utilities  System  Companies'  Open 
Access  Transmission  Tariff  No.  9. 
NUSCO  states  that  the  Service 
Agreement  is  a  new  agreement 
establishing  the  terms  and  conditions 
under  which  Waterside's  gas  turbine 
electrical  generating  facility  in 
Stamford,  Connecticut  will  be 
temporarily  interconnected  to  CL&P's 
transmission  system  for  the  summer  of 
2003. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  sent  to  Waterside  and  that 
Waterside  fully  consents  to  and 
supports  this  filing.  NUSCO  and 
Waterside  request  an  effective  date  for 
the  Service  Agreement  of  May  20,  2003, 
.  and  request  any  waivers  of  the 
Commission's  regulations  that  may  be 
necessary  to  permit  such  an  effective 
date. 
Co/nmen/ Dafe.  June  3.  2003. 

4.  Sierra  Pacific  Industries 

(Docket  No.  ER03-860-O00| 

Take  notice  that  on  May  21 ,  2003, 
Sierra  Pacific  Industries  (SPI),  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for  approval 
of  its  initial  tariff  (FERC  Electric  Tariff 
Original  Volume  No.  1),  and  for  blanket 
approval  for  market-based  rates 
pursuant  to  part  35  of  the  Commission's 
regulations. 

SPI  seeks  blanket  mafket-based  rate 
authority  as  well  as  the  wdiver  of  those 
Commission  rules  generalh'  granted  to 
power  marketers.  SPI  is  a  California 
corporation. 

Comment  Date:  June  11,  2003, 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commissions  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  Ijy  the  Commission  in 
determining  the  appropriate  action  to  be 
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taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
firee  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magaiie  R.  Salas, 

'Secretary.  ' 

[PR  Doc.  03-13740  Filed  6-2-03;  8:45  am] 
BHJJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Orion  Power  New  York  GP II,  Inc., 
Notice  of  Availability  of  Environmental 
Assessment 

May  27,  200*. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47,8S7),  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  license  for  the  Newrton  Falls 
Hydroelectric  Project,  located  on 
Oswegatchie  River  in  St.  Lawrence 
County,  New  York,  and  prepared  an 
environmental  assessment  (EA)-  The  EA 
contains  staffs  analysis  of  the 
environmental  effects  of  the  proposal 
and  concludes  that  approval,  with 
additional  staff-recommended  rheasures, 
would  ijot  constitute  a  major  federal 
action  significantly  affecting  the  human 
environment. 

A  copy  of  the  EA  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room,  or  it  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
WHTv./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number,  excluding  the 


last  three  digits  in  the  docket  number 
field,  to  access  the  document.  Register 
online  at  http://www.ferc.gov/ 
esubscribenow.htm  to  be  notified  via 
email  of  new  filings  and  issuances 
related  to  this  or  other  pending  projects. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY,  ' 
contact  (202)  502^659. 

Please  file  any  comments  (an  original 
and  8  copies)  within  45  days  from  the 
date  of  this  letter.  The  comments  should 
be  addressed  to  Magaiie  R.  Salas, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington.  DC  20426.  Please  affix  the 
Project  No.  7000-015  to  all  conunents. 
Comments  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper  (see  18 
CFR  385.2001(a)(l)(iii))  and  the 
instructions  on  the  Commission's  Web 
site  ai>4tf{p://www.ferc.gQy  under  the  "e- 
filing"  link.  The  Commission  strongly 
encourages  electronic  filings. 

Please  contact  Janet  Hutzel  at  (202) 
502-8675,  or  by  e-mail  at 
janet.hutzel@ferc.gov  if  you  have  any 
questions  or  if  you  require  further 
information. 

Magaiie  R.  Salas, 

Secretary. 

[FR  Doc.  03-13741  Filed  &-2-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-80-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Intent  To  Prepare  an 
Environmental  Assessment  for  the 
Proposed  2003-2005  System 
Expansion  Project  and  Request  for 
Comments  on  Environmental  Issues 

May  27,  2003. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
envirorunental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  2003-2005  System  Expansion 
Project  involving  construction  and 
operation  of  natural  gas  pipeline 
facilities  by  Eastern  Shwe  Natural  Gas 
Company  (Eastern  Shore)  in  Chester 
County,  Pennsylvania  and  New  Castle 
County,  Delaware.'  These  facilities 
consist  of  about  J5.7  miles  of  16-inch- 


diameter  loop,^  modification  to  an 
existing  meter  station,  and  construction 
of  a  new  pressure  regulator. 
Construction  would  be  done  in  three 
phases  from  the  fall  of  2003  through 
2005.  The  EA  wall  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  public  convenience  and 
necessity. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facililies.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law.  A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?"  was  attached  to  the  project 
notice  Eastern  Shore  provided  to 
landowners.  This  fact  sheet  addresses  a 
number  of  typically  asked  questions, 
including  the  use  of  eminent  domain 
and  how  to  participate  in  the 
Commission's  proceedings.  It  is 
available  for  viewing  on  the  FERC 
Internet  Web  site  [http://www.ferc.gov). 


Summary  of  the  Proposed  Proiect 

Eastern  Shore  proposes  to  increase  the 
capacity  of  its  facilities  in  Southeastern 
Pennsylvania  and  Delaware  to  supply 
increased  quantities  of  natural  gas  to 
existing  local  distribution  customers. 
This  project  would  allow  Eastern  Shore 
to  deliver  an  additional  15,100 
Dekatherms  per  day  (Dt/d)  of  gas  to 
these  customers. 

Eastern  Shore  proposes  to  construct 
the  project  in  three  phases.  Phase  1 
would  upgrade,  the  Parkesburg  Meter 
Station  and  increase  capacity  3,800  Dt/ 
d.  Phase  II,  constructed  in  2004,  would 
consist  of  2.7  miles  of  16-inch-diameter 
loop  in  Chester  County.  Pennsylvania 
and  would  supply  an  additional  4.700 
Dt/d.  Phase  III,  consfructed  in  2005, 
would  consist  of  3.0  miles  of  16-inch- 
diameter  loop  and  a  pressure  regulator 
supplying  an  additional  6,600  Dt/d. 


'  Eastern  Shores's  application  was  filed  with  tlie 
Commission  on  April  1.  2003.  under  section  7  of 
the  Natural  Gas  Act  and  part  157  of  the 
Commission's  regulations. 


-  A  loop  is  a  segment  of  pipeline  that  is  installed 
adjacent  to  an  existing  pipeline  and  connected  1o 
it  on  both  ends.  The  loop  allows  more  gas  to  be 
moved  through  the  pipeline  system. 
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The  general  location  of  Eastern 
Shore's  proposed  facilities  is  shown  on 
the  maps  attached  as  appendix  1. ' 

Land  Requirements  for  Construction 

Construction  of  Eastern  Shore's 
proposed  facilities  would  require  about 
51.3  acres  of  land,  including 
construction  right-of-way  for  the  loops, 
the  meter  station,  and  extra  work  areas 
needed  for  pipe  storage  yards,  staging 
areas,  and  warehouse  sites.  The  majority 
of  the  loops  would  be  constructed 
directly  adjacent  to  Eastern  Shore's 
existing  rights-of-way.  For  the 
construction  of  the  loops.  Eastern  Shore 
proposes  to  use  a  75-foot-wide 
construction  right-of-way,  which 
includes  a  35-foot  overlap  of  the 
existing  right-of-way  for  workspace  and 
temporary  spoil  storage.  About  22.2 
acres  would  be  maintained  as 
permanent  right-of-way.  Construction 
access  to  Eastern  Shore's  project 
generally  would  use  the  construction 
right-of-way  and  existing  road  network. 

The'EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  US'*  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping.  '  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils 
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'The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Fede^l  Regiaier.  Copies  are 
available  on  the  Qimmission's  Web  site  at  the 
"RIMS"  link  or  from  the  Commission's  Public 
Reference  and  Files  Maintenance  Branch.  888  First 
Street.  NE..  Room  2A.  Washington.  DC  20426.  or 
call  (202)  208-1371.  For  instructions  on  connecting 
to  RIMS  refer  to  the  last  page  of  this  notice.  Copies 
of  the  appendices  were  sent  to  all  those  receiving 
this  notice  in  the  mail. 

••  "We",  "us",  and  "our",  refer  to  the 
environmental  staff  of  the  Office  of  Enerav  Proiects 
(OEP). 


•  Water  resources  and  wetlands 

•  Vegetation  and  wildlife 

•  Threatened  and  endangered  species 

•  Cilltural  resources 

•  Land  use 

•  Reliability  and  safety 
We  will  evaluate  possible  alternatives 

to  the  proposed  project  or  portions  of 
the  project,  and  make  recommendations 
on  how  to  lessen  or  avoid  impacts  on 
the  various  resource  areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  offi^cial  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission.  " 

To  ensure  your  comments  are 
•considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  beginning  on  page  8. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Eastern  Shore.  This  preliminary  list  of 
issues  may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Resources  and  Wetlands 
— Crossing  8  perennial  waterbodies. 
— Crossing  15  wetlands,  including  0.6 

acres  of  forested  wetlands. 

•  Vegetation 
—Clearing  3.8  acres  of  upiapd  forest. 

•  Threatened  and  Endangefed  Species 
— One  Federally-listed  amphibian 

specie. 

•  Land  Use 
—33  residences  located  within  50  feet 

of  the  construction  work  area.. 


Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations  or  routes),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 


these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

Send  an  original  and  two  copies  of 
your  letter  to:  Magalie  R.  Salas, 
Secretary.  Federal  Energy  Regulatory 
Commission,  888  First  St..  NE..  Room 
lA,  Washington,  DC  20426;  Label  one 
copy  of  the  comments  for  the  attention 
of  Gas  Branch  1 ;  Reference  Docket  No. 
CP03-80-000;  and  Mail  your  comments 
so  that  they  will  be  received  in 
Washington,  DC  on  or  before  Jime  27, 
2003. 

Please  note  that  we  are  continuing  to 
experience  delays  in  mail  deliveries 
from  the  U.S.  Postal  Service.  As  a  result, 
we  will  include  all  comments  that  we 
receive  within  a  reasonable  time  frame 
in  our  environmental  analysis  of  this 
project.  However,  the  Commission 
strongly  encourages  electronic  filing  of 
any  comments  or  interventions  or 
protests  to  this  proceeding.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at 
http://www.ferc.gov  under  the  "e- 
Filing"  link  and  the  link  to  the  User's 
Guide.  Before  you  can  file  comments 
you  will  need  to  create  a  free  account 
which  can  be  created  by  clicking  on 
"Login  to  File"  and  then  "New  User 
Account." 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Interveners  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2).'*  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 
Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 


^  Interventions  may  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
discussion  on  filing  comments  electronically. 
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not  need  intervenor  status  to  have  yovir 
environmental  comments  considered. 

Environmental  Mailing  List 

This  notice  is  being  sent  to 
individuals,  organizations,  and 
government  entities  interested  in  and/or 
potentially  affected  by  the  proposed 
project.  It  is  also  being  sent  to  all 
identified  potential  right-of-way 
grantors.  By  this  notice  we  are  also 
asking  governmental  agencies, 
especially  those  in  appendix  3,  to 
express  their  interest  in  becoming 
cooperating  agencies  for  the  preparation 
of  the  EA  the  Internet  in  lieu  of  paper. 
See  the  previous  discussion  on  filing 
comments  electronically.  , 

Additional  Information 

Additional  information  about  the 
project  is  available  from  the 
Commission's  Office  of  External  Affairs, 
at  1-866-208-FERC  or  on  the  FERC 
Internet  Web  site  (http://www.ferc.gov) 
using  the  FERRIS  link.  Click  on  the 
FERRIS  link,  enter  the  docket  number 
excluding  the  last  three  digits  in  the 
Docket  Number  field.  Be  sure  you  have 
selected  an  appropriate  date  range.  For 
assistance  with  FERRIS,  the  FERRIS 
helpline  can  be  reached  at  1-866-208- 
3676.  TTY  (202)  502-8659,  or  at ' 
FERCOnlineSupport@ferc.gov.  The 
FERRIS  link  on  the  FERC  Internet  Web 
site  also  provides  access  to  the  texts  of 
formal  documents  issued  by  the 
Commission,  such  as  orders,  notices, 
and  rulemakings. 

In  addition,  tne  Commission  now 
offers  a  free  service  called  eSuhscription 
which  allows  you  too  keep  track  of  all 
formal  issuances  and  submittal's  in 
specific  dockets.  This  can  reduce  the 
amount  of  time  you  spend  researching 
proceedings  by  .automatically  providing 
you  with  notification  of  these  filings, 
document  summaries  and  direct  links  to 
the  documents.  Go  to  http:// 
www.ferc.gov/esubscribenow.htm. 

Magalie  R.  Salds, 

Secretary. 

|FR  Doc.  03-13738  Filed  6-2-03;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  To  File  an  Application 
for  A  New  License 

May  27,  2003. 

a.  Type  of  Filing:  Notice  of  Intent  to 
File  An  Application  for  a  New  License. 

b.  Project  No.:  906. 

c.  Date  Filed:  May  19.  2003. 


d.  Subntitted  By:  Virginia  Electric  and 
Power  Company;  d.b.a.  Virginia 
Dominion  Power — current  licensee. 

e.  Name  of  Project:  Cushaw 
Hydroelectric  Project. 

f.  Location:  On  the  James  River  in 
Amherst  Coimty,  Virginia.  The  project 
occupies  federal  land  within  the 
Jefferson  National  Forest. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act 

h.  Licensee  Contact:  James  Thomtofl» 
Dominion  Virginia  Power,  (Manager  for 
Licensee),  Innsbrook  Technical  Center, 
1  NE.,  5000  Dominion  Boulevard,  Glen 
Allen,  VA  23060.  (804)  273-3257. 

i.  FERC  Contact:  Janet  Hutzel, 
janet.hutzel@ferc.com,  (202)  502-8675. 

j.  Effective  date  of  current  license: 
September  1,  1980. 

k.  Expiration  date  of  currentlicense: 
JimelS,  2008. 

1.  Description  of  the  Project:  The 
project  consists  of  the  following  existing 
facilities:  (1)  A  1,550-foot-long,  27-foot- 
high  concrete  dam;  (2)  a  138-acre 
reservoir;  (3)  a  powerhouse  containing 
five  turbine  generating  imits  with  a  total 
installed  capacity  of  7,500  kW;  and  (4) 
other  appurtenances. 

m.  Each  apjplication  for  a  new  license 
and  any  competing  license  applications 
must  be  filed  with  the  Commission  at 
least  24  months  prior  to  the  expiration 
of  the  existing  license.  All  applications 
for  license  for  this  project  must  be  filed 
by  June  15,  2006. 

ri.  A  copy  of  this  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  usihg  the  "FERRIS'"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  TTY  (202) 
502-8659.  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

o.  Register  online  at  http:// 
www.ferc.gov/esubscribenow.htm  to  be 
notified  via  email  of  new  filings  and 
issuances  related  to  this  or  other 
pending  projects.  For  assistance,  contact 
FERC  Online  Support  as  shown  in  the 
paragraph  above. 

Magalie  R.  Salas, 

Secretary. 

Project  No.  906-000 

Mail  List  for  P-906;  Virginia  Electric 
and  Power  Company 

Dr.  William  E.  Trout,  III,  American 
Canal  Society,  35  Towana  Rd, 
Richmond,  VA  23226-3124. 


Director,  Bureau  of  Land  Management, 

Eastern  States  Office,  7450  Boston 

Blvd,  Springfield,  VA  22153-3121. 
Regional  Engineer,  Federal  Energy 

Regulatory  Commission,  Atlanta 

Regional  Office,  3125  Presidential 

Pkwy  Ste  300,  Atlanta,  GA  30340- 

3700. 
Executive  Director,  Historic  Landmarks 

Commission,  2801  Kensington  Ave, 

Richmond,  VA  23221-2470. 
Regional  Director.  National  Marine 

Fisheries  Service.  Northeast  Regional 

Office— DOC/NOAA,  1  Blackburn  Dr, 

Gloucester,  MA  01930-2237. 
Administrator,  National  Marine 

Fisheries  Service,  904  S  Morris  St, 

Oxford,  MD  21654-1323. 
Chief,  National  Park  Service,  Northeast 

Region— U.S.  Custom  House.  200 

Chestnut  St,  Philadelphia,  PA  19106- 

2912. 
Director,  Northern  Virginia  Regional 

Park  Auth.,  5400  Ox  Rd,  Fairfax 

Station,  VA  22039-1022. 
Chairman,  South  Carolina  Dept  of 

Natural  Resources,  1201  Main  St  Ste 
.    1100,  Columbia,  SC  29201-3265. 
Regional  Director,  U.S.  Fish  &  Wildlife 

Service,  300  Westgale  Center  Dr, 

Hadley,  MA  01035-9587. 
Director,  U.S.  Fish  &  Wildlife  Service, 

Chesapeake  Bay  Field  Office,  177 

Admiral  Cochrane  Dr,  Annapolis,  MD 

21401-7307. 
Gloucester  PointOffice  Director,  U.S. 

Fish  &  Wildlife  Service,  6669  Short 

Ln,  Gloucester,  VA  23061^410. 
Commander,  U.S.  Army  Corps  of 

Engineers,  PO  Box  1159,  Cincinnati, 

OH  45201-1159. 
U.S.  Army  Engineer  Div.,  U.S.  Army 

Corps  of  Engineers.  North  Atlantic 

Division— CENAD-ET-P.  405  Gen. 

Lee  Ave.,  Fort  Hamilton  Mil.  Com., 

Brooklyn,  NY  11252-6700. 
Chief,  U.S.  Army  Corps  of  Engineers. 

District  Office,  803  Front  St,  Norfolk, 

VA  23510-1011. 
Fred  Allgaier,  U.S.  Bureau  of  Indian 

Affairs,  3000  Youngfield  St  Ste  230, 

Lakewood,  CO  80215-6551. 
Solicitors  Office,  y.S.  Bureau  of  Indian 

Affairs,  1849  C  St  NW.,  Rm  6454. 

Washington,  DC  20240-0001.  , 
Malka  Pattison,  U.S.  Bureau  of  Indian 

Affairs,  Office  of  Trust 

Responsibilities,  1849  C  Street,  NW., 

MS  4513  MIB.  Washington,  DC 

20240-0001. 
Dr.  James  Kardaitzke,  Ecologist.  U.S. 

Bureau  of  Indian  Affairs,  Eastern 

Regional  Office  711  Stewarts  Ferry 

Pike,  Nashville.  TN  37214-2751.. 
Commandtng  Officer,  U.S.  Coast  Guard, 

MSO  Hampton  Roads,  200  Granby  St, 

Norfolk,  VA  23510-1811. 
Director,  U.S.  Department  of  Energy, 

Suite  501,  1880  John  F  Kennedy 

Blvd.,  Philadelphia,  PA  19103-7422. 
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Director.  U.S.  Department  of  the 
Interior,  Bureau  of  Land  Management 
Region  1-V.  7450  Boston  Blvd. 
Springfield,  VA  22153-3121. 
Regional  Environmental  Officer,  U.S. 
Department  of  the  Interior,  244 
Custom  House,  200  Chestnut  St.. 
Philadelphia,  PA  19106-2912. 
Regional  Administrator,  U.S. 
Environmental  Protection  Agency, 
Region  III.  1650  Arch  St. 
Philadelphia,  PA  19103-2029. 
Naomi  Johnson,  Lands  Program 
Manager.  U.S.  Forest  Service.  George 
Washington  &  Jefferson  Nat.  Forests, 
5162  Valleypointe  Pkwy.  Roanoke. 
VA  24019-3050. 
George  Allen.  Honorable.  U.S.  Senate. 

Washington.  DC  20510. 
John  W.  Warner,  Honorable,  U.S. 
Senate,  Washington,  DC  20510. 
Malcolm  G  Deacon  Jr.,  Vice  President, 
VEPCO  d/b/a  Dominion  Generation. 
5000  Dominion  Blvd.  IN  1  NE..  Glen 
Allen.  VA  23060-3308. 
A.  Michael  Wood,  Director-Productions. 
VEPCO  d/b/a  Dominion  Generation. 
PO  Box  280.  Warm  Springs.  VA 
24484-0280. 
C.  Doug  Holley,  Director  F&H  Ops.. 
VEPCO  d/b/a  Dominion  Generation. 
Innsbrook  Technical  Center.  IN  1  NE.. 
5000  Dominion  Blvd..  Glen  Allen.  VA 
23060-3308. 
Sara  S  Bell.  Environmental  Coord.. 
VEPCO  d/b/a  Dominion  Generation. 
PO  Box  289,  Warm  Springs.  VA 
24484-0289. 
Jim  Thornton,  Technical  Advisor. 
VEf*CO  d/b/a  Dominion  Generation. 
Innsbrook  Technical  Center,  IN  1  NE., 
500  Dominion  Boulevard.  Glen  Allen, 
VA  23060. 
Katheryn  B  Curtis.  VEPCO  d/b/a 
Dominion  Generation,  Innsbrook 
Technical  Center,  IN  1  NE.,  5000 
Dominion  Blvd..  Glen  Allen,  VA 
23060-3308. 
Cynthia  Oakey.  Counsel.  VEPCO  d/b/a 
Dominion  Generation.  PO  Box  26532. 
Richmond.  VA  23261-6532. 
Director,  Virginia  Dept.  of  Agricultiu* 
Commerce,  PO  Box  1163,  Richmond. 
VA  23218-1163. 
Director.  Virginia  Dept.  of  Conservation 
&  Recreat.  Division  of  Planning  & 
Recreation  Res.  203  Governor  St  Ste 
326.  Riciunond.  VA  23219-2049. 


Evelyn  M.  Glazier,  Director.  Virginia 
Dept.  of  Economic  Development.  PO 
Box  798,  Richmond.  VA  23218-0798. 
Tom  Felvey.  Virginia  Dept  of 
Environmental  Quality.  PO  Box 
10009.  Richmond.  VA  23240-0009. 
Director.  Virginia  Dept.  of 
Environmental  Quality,  PO  Box 
10009,  Richmond,  VA  23240-0009. 
Manager,  Virginia  Dept,  of  Game  & 
inland  Fisheries,  209  E  Cleveland 
Ave.,  Vinton,  VA  24179-2540. 
Director,  Virginia  Dept.  of  Game  & 
Inland  Fishers,  PO  Box  11104. 
Richmond.  VA  23230-1104. 
State  of  Virginia.  Director,  Virginia 
Dept.  of  Health.  PO  Box  2448, 
Richmond.  VA  23218-2448. 
Coordinator,  Virginia  Dept.  of  Historic 
Resources,  2801  Kensington  Ave.. 
Richmond.  VA  23221-2470. 
Director.  Virginia  Dept.  of  Mines 
Minerals  Energy,  Division  of  Energy. 
202  N  9th  St  Fl  8.  Richmond.  VA 
23219-3402. 
Director.  Virginia  Div.  of  Mined  &  Land 
Reclamation.  PO  Box  900.  Big  Stone 
Gap,  VA  24219-0900. 
Director,  Virginia  Div.  of  Mineral 
Resources,  PO  Box  3667, 
Charlottesville.  VA  22903-0667. 
Attorney  General.  Virginia  Office  of  the 
Attorney  General.  900  E  Main  St., 
Richmond,  VA  23219-3513. 
State  of  Virginia.  Director.  Virginia  Soil 
&  Conservation  Commission.  Suite 
206.  203  Governor  St..  Richmond.  VA 
23219-2049. 
Sherry  H.  Bridewell,  Esquire,  Virginia 
State  Corporation  Commission,  PO 
Box  1197,  Richmond.  VA  23218- 
1197. 

Environmental  Engineer.  Virginia  State 

Department  of  Health.  PO  Box  2448. 

Richmond,  VA  23218-2448. 
Director.  Virginia  Water  Control  Board, 

PO  Box  10009.  Richmond,  VA  23240- 

0009. 

State  of  West  Virginia,  \flSst  Virginia 
Dept.  of  Natural  Resources.  Off.  of 
Envir.  &  Reg.  Affairs-Water  Res..  1201 
Greenbrier  St..  Charleston.  WV 
25311-1001. 

|FR  Doc.  03-13742  Filed  6-2-03;  8:45  ami 
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The  ANP  Companies* 

Avista  Turbine  Power,  Inc  

CalPeak  Powers 

Coral  Power*  """ 

Dominion  Resources  Services  and  Affiliates 


DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER02-2001-000  and  RfMOI-8- 
000] 

Electric  Quarterly  Reports,  Revised 
Public  Utility  Filing  Requirements; 
Notice  of  Extension  of  Time 

May  27.  2003. 

On  April  25.  2002.  the  Commission 
issued  Order  No.  2001,  >  a  final  rule 
which  requires  public  utilities  to  file 
Electric  Quarterly  Reports  (EQR).  Order 
2001-C,  issued. December  18,  2002, 
instructs  all  public  utilities  to  file  these 
reports  using  Electric  Quarterly  Report 
Submission  Software,  beginning  with 
the  report  due  on  or  before  January  31. 
2003  (extended  to  February  21,  2003). 
On  March  28.  2003.  the  Commission 
issued  Order  2001-D,  requiring  public 
utilities  to  review  their  fourth  quarter 
2002  EQR  submissions  to  ensure  that 
the  data  filed  was  correct.  Utilities  were 
directed  to  re-submit  their  corrected 
data  by  April  11.  2003,  which  was 
extended  to  April  18,  2003. 

On  April  23.  2003,  FERC  staff 
discovered  a  problem  in  the  "Copy 
Forward"  feature  of  the  EQR  submission 
software.  Although  the  featiu«  was 
fixed,  filers  who  used  this  feature  before 
it  was  fixed  may  have  had  to  re-enter 
some  data  that  was  previously  manually 
entered  into  the  software.  The 
Commission  is  committed  to  ensuring 
that  high  quality  in  the  data  be  filed  in 
the  EQRs  and  subsequently  extended 
the  filing  deadline  for  first  quarter  2003 
EQRs  to  May  15.  2003. 

Despite  the  extended  due  dates, 
several  companies  requested  further 
extensions  to  the  filing  deadlines  to 
resolve  problems  they  experienced  with 
compiling  and  formatting  their 'data. 
Notice  is  hereby  given  that  the 
deadlines  for  filing  EQR  data  are 
extended  to  the  dates  listed  for  each 
company  identified  in  the  attachment  to 
this  notice. 

Magalie  R.  Salas. 

Secretary. 

Attachment 


Quarters  requested 


1st  Q  2003  

4tti  Q  2002;  1st  Q  2003  

2nd,  3rd,  4tti  Q  2002;  1st  Q  2003 

4tti  Q  2002;  1st  Q  2003  

1st  Q  2003  


Date  oif  requested 
extension 


May  30,  2003. 
May  23.  2003. 
June  24,  2003. 
May  29.  2003. 
May  31.  2003. 


'  Revised  Public  Utility  Filing  Requirements, 
Order  No.  2001.  67  FR  31043.  FERC  Stats.  &  Regs. 


1 31.127  (April  25,  2002);  rehg  denied.  Order  No. 
2001-A.  100  FERC  161,074,  reconsideration  and 


clarification  denied.  Order  No.2001-B.  100  FERC 
161.342(2002). 
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Utility 


The  Duke  Companies^ <• 

Horsehead  Industries,  Inc 

Lamar  Power  Partners,  LP  

Morgan  Stanley  Capital  Group,  Inc  .. 

PJM  Interconnection,  L.L.C 

San  Diego  Gas  &  Electric  Company 
Sempra  Energy  Trading  Corp 


Quarters  requested 


1stQ2003  

2nd,  3rd,  4th  Q  2002;  1st  Q  2003 
2nd,  3rd,  4th  Q  2002;  1st  Q  2003 

4th  Q  2002  

1st  Q  2003  

4th  Q  2002:  1s1  Q  2003  

4th  Q  2002;  1st  Q  2003  


Date  of  requested 
extension 


May  22.  2003. 
June  23.  2003. 
June  16,  2003. 
June  20,  2003 
May  16.  2003 
June  6.  2003. 
May  30.  2003 


2  Includes  the  following  companies;  ANP  Funding  I,  LLC,  ANP  Marketing  Company,  ANP  Bellingham  Energy  Company.  LLC,  ANP  Blackstone 

Enerav  Comoanv  LLC  and  Milford  Power  Limited  Partnership.  . .  ^   ^  .,.    .   r,  ..  j.        ■  ■  o 

"ll^ludes^  CalPeak  Power-Border  LLC,  CalPeak  Power-El  Cajon  LLC,  CalPeak  Power-Enterpnse  LLC,  CalPeak  Power-Midway  LLC. 

CalPeak  Power— Mission  LLC,  CalPeak  Power— Panoche  LLC,  CalPeak  Power— Vaca  Dixon  LLC. 

*  Includes  Coral  Power  L  L  C,  Corat  Energy  Management,  and  Coral  Canada  US.  ^   ^  .     ,-  o.   .-  , .  <- 

NnSudll  (he  foli^SXi^  comp^n^s:  Duke  Energy  North  America,  LLC,  Duke  Energy  Power  Marketing,  LLC,  Duke  Energy  St  Francis,  LLC, 

Duke  Energy  Southaven,  LLC  and  Duke  Energy  Trading  and  Mari<eting,  L.L.C. 


IFR  Doc.  03-13739  Filed  6-2-03:  8:45  am) 

nUJNG  COOe  6717-01-P 

DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Loveland  Area  Projeq^s— Order 
Confirming  and  Approving  an 
Extension  of  the  Firm  Electric  Service 
Rate— Rate  Order  WAP  A  No.  103 

agency:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Notice  of  rate  order. 


SUIMMARY:  This  action  is  to  extend  the 
existing  Loveland  Area  Projects  (LAP) 
firin  electric  service  rate  through  March 
31,  2004.  Without  this  action,  the 
existing  firm  electric  service  rate  will 
expire  September  30.  2003.  and  no  rate 
will  be  in  effect  for  this  service. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Daniel  T.  Payton.  Rates  Manager,  Rocky 
Mountain  Customer  Service  Region, 
Westelhn  Area  Power  Administration,  PO 
Box  3700,  Loveland,  CO  80539-3003.      - 
(970)  461-7442.  or  e-mail 
dpayton@wapa  .gov. 

SUPPLEMENTARY  INFORMATION:  By 
Delegation  Order  No.  00-037.00 
approved  December  6.  2001,  the 
Secretary  delegated:  (1)  The  authority  to 
develop  power  and  transmission  rates 
on  a  non-exclusive  basis  to  the 
Administrator  of  the  Western  Area 
Power  Administration  (Western);  (2)  the 
authority  to  confirm,  approve,  and  place 
such  rates  into  effect  on  an  interim  basis 
to  the  Deputy  Secretary:  and  (3)  the 
authority  to  confirm,  approve,  and  place 
into  effect  on  a  final  basis,  to  remand, 
or  to  disapprove  such  rates  to  the 
Federal  Energy  Regulatory  Commission 
(FERC). 

The  existing  rate.  Rate  Order  No. 
WAPA-61,  was  approved  for  a  S-yeat 
period,  beginning  February  1.  1994.  and 
ending  January  31. 1999.  Rate  Order  No. 
WAPA-82  extended  the  existing  rate  for 


a  2-year  period,  beginning  February  1, 
1999,  through  January  31,  2001.  Rate 
Order  No.  WAPA-89  extended  the  rate 
again  through  September  30,  2003. 

Western's  Rocky  Mountain  Customer 
Service  Region  is  entering  a  public 
process  to  modify  the  firm  electric 
service  rate  for  Loveland  Area  Projects. 
Western  seeks  this  extension  to  provide 
more  time  to  evaluate  cost  and  revenue 
projections  and  to  assess  the  impact  of 
the  ongoing  drought  in  the  West.  The 
evaluation  period  and  public  process 
will  take  more  than  6  months  to 
complete,  including  both  informal  and 
formal  public  forums.  Therefore,  time 
requirements  make  it  necessary  to 
extend  the  ciirrent  rate  pursuant  to  10 
CFR  part  903.23.  Upon  its  approval. 
Rate  Order  No.  WAPA-61,  previously 
extended  under  Rate  Order  No.  WAPA- 
82  and  Rate  Order  No.  WAPA-89,  will 
be  extended  under  Rate  Order  No. 
WAPA-103. 

I  approved  Rate  Order  No.- WAPA- 
103  after  DOE  reviewed  Western's 
proposal.  My  approval  extends  the 
existing  LAP  firm  electric  service  rate. 
Rate  Schedule  L-F4,  through  March  31, 
2004. 

Dated:  May  14.  2003. 
Kyle  E.  McSlarrow, 
Deputy  Secretary. 

This  firm  electric  service  rate  was 
established  following  section  302(a)  of 
the  Department  of  Energy  (DOE) 
Organization  Act,  42  U.S.C.  7152(a). 
This  act  transferred  to  and  vested  in  the 
Secretary  of  Energy  (Secretary)  the 
power  marketing  functions  of  the 
Secretary  of -the  Department  of  the 
Interior  and  the  Bureau  of  Reclamation 
under  the  Reclamation  Act  of  1902,  ch. 
1093,  32  Stat.  388.  as  amended  and 
supplemented  by  subsequent 
enactments,  particularly  section  9(c)  of 
the  Reclamation  Project  Act  of  1939.  43 
U.S.C.  485h(c),  and  other  acts  that 
specifically  apply  to  the  project  system 
involved. 


By  Delegation  Order  No.  00-037.00 
approved  December  6,  2001,  the 
Secretary'  delegated:  (1)  The  authority  to 
develop  power  and  transmission  rates 
on  a  non-exclusive  basis  to  the 
Administrator  of  the  Western  Area 
Power  Adminstration  (Western):  (2)  the 
authority  to  confirm,' approve,  and  place 
such  rates  into  effect  on  an  interim  basis 
to  the  Deputy  Secretary:  and  (3)  the 
authority  to  confirm>approve.  and  place 
into  effect  oh  a  final  basis,  to  remand, 
or  to  disapprove  such  rates  to  the 
Federal  Energy  Regulator}'  Commission  . 
(FERC).  This  rate  extension  is  issued 
following  the  Delegation  Order  and  the 
DOE  rate  extension  procedures  at  10 
CFR  part  903.23(b). 

Background 

The  existing  rate.  Rate  Order  No. 
WAPA-61,  was  approved  for  5  years, 
beginning  February  1. 1994,  and  ending 
January  31,  1999.  Rate  Order  No. 
WAPA-82  extended  the  existing  rate  for 
-  2  years,  beginning  February  1,  1999, 
through  January  31.  2001.  Rate  Order 
No.  WAPA-89  extended  the  rate  again 
beginning  February  1,  2001,  through 
September  30.  2003. 

Discussion 

Western's  Rocky  Moimtain  Customer 
Service  Region  is  entering  a  public 
process  to  modify  the  firm  electric 
service  rate  for  Loveland  Area  Projects. 
Western  seeks  this  extension  to  provide 
more  time  to  evaluate  cost  and  revenue 
projections  and  to  assess  the  impact  of 
the  ongoing  drought  in  the  West  on 
energy  production  and  purchase  power 
expenses.  The  evaluation  period  and 
public  process  will  take  more  than  6 
months  to  complete,  including  both 
informal  and  formal  public  forums. 
Therefore,  time  requirements  make  it 
necessary  to  extend  the  current  rate 
pursuant  to  10  CFR  part  903.23.  Upon 
its  approval.  Rate  Order  No.  WAPA-61, 
previously  extended  under  Rate  Order 
No.  WAPA-82  and  Rate  Order  No. 
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WAPA-89  will  be  extended  under  Rate 
Order  No.  VVAPA-103. 

Order 

In  view  of  the  above  and  under  the 
authority  delegated  to  me  by  the 
Secretary.  I  hereby  extend  the  existing 
Rate  Schedule  L-F4  for  firm  electric 
service  from  October  1.  2003,  through 
March  31.  2004. 

Dated:  May  14,  2003. 
Kyle  E.  McSlarrow. 
Duputy  St-irvUin. 
|FR  Do<:.  03-13856  Filed  6-2-03:  8:45  amf 
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DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Piclc-Sloan  Missouri  Basin  Progrant— 
Eastern  Division— Notice  of  Order 
Confirming  and  Approving  an 
Extension  of  the  Firm  Power  Service 
and  Firm  Peaking  Power  Service-Rate 
Order  No.  WAPA-102 

AGENCY:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Notice  of  rate  order. 


SUMMARY:  This  action  is  to  extend  the 
existing  Pick-Sloan  Missouri  Basin 
Program-Eastern  Division  (P-SMBP-ED) 
firm  power  service  and  firm  peaking 
power  service  rates  through  March  31, 
2004.  Without  this  action,  the  existing 
firm  power  and  firm  peaking  power 
rates  will  expire  September  30.  2003; 
and  no  rates  will  be  in  effect  for  these 
services. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  F.  Riehl,  Rates  Manager,  Upper 
Great  Plains  Customer  Service  Region, 
Western  Area  Power  Administration,  PO 
Box  35800,  Billings,  MT  59107-5800. 
telephone  (406)  247-7388,  e-mail 
heh  l@'wapa.gov. 

SUPPLEMENTARY  INFORMATION:  By 
Delegali(m  Order  No,  00-037.00. 
approved  December  6,  2001.  the 
Secretary  delegated  (1)  the  authority  to 
develop  power  and  transmission  rates 
on  a  non-exclusive  basis  to  Western's 
Administrator;  (2)  the  authority  to 
confirm,  approve,  and  place  such  rates 
into  effect  on  aft  interim  basis  to  the 
Deputy  Secretary;  and  (3)  the  authority 
to  confirm,  approve,  and  place  into 
effect  on  a  final  basis,  to  remand,  or  to 
disapprove  such  rates  to  the  Federal 
Energy  Regulatory  Commission  (FERC). 

Western  submitted  its  firm  power 
service  and  firm  peaking  power  service 
rates  to  the  FERC  for  confirmation  and 
approval  on  January  10,  1994.  On  July 
14,  1994,  in  Docket  No.  EF94-5031-000 
at  68  FERC  ^  62,040.  the  FERC  issued  an 


order  confirming,  approving,  and 
placing  into  effect  on  a  final  basis  the 
firm  power  service  and  the  firm  peaking 
power  service  rates  for  the  P-SMBP-ED. 
The  rates  set  forth  in  Rate  Order  No. 
WAPA-60  were  approved  for  5  years 
beginning  February  1,  1994,  and  ending 
January  31,  1999.  On  October  16,  1998, 
upon  signing  Rate  Order  No.  WAPA-83. 
the  Deputy  Secretary  extended  the 
existing  rates  for  2  years  beginning 
February  1,  1999.  and  ending  January 
31,  2001.  On  July  17,  2000,  upon  signing 
Rate  Order  No.  WAPA-90,  the  Deputy 
Secretary  further  extended  the  existing 
rates  for  2  years  and  8  months  beginning 
February  1 ,  2001 ,  and  ending  September 
30.  2003.  On  September  30,  2003.  the  P- 
SMBP-ED  firm  power  service  and  firm 
peaking  power  service  rates  will  expire. 

Westerns  P-SMBP-ED  is  entering  a 
public  process  to  modify  our  firm  jKJwer 
service  and  firm  peaking  power  service 
rates.  Western  is  seeking  this  extension 
to  provide  more  time  for  the  evaluation 
of  costs  and  revenue  projections,  and  to 
assess  the  impact  of  the  ongoing  drought 
in  the  West.  Therefore,  time 
requirements  make  it  necessary  to 
extend  the  current  rates  pursuant  to  10 
CFR  part  903.23.  Upon  its  approval. 
Rate  Order  No.  WAPA-60,  previously 
extended  under  Rate  Order  No.  WAPA- 
83  and  Rate  Order  No.  WAPA-90  will 
be  extended  under  Rate  Order  No. 
WAPA-102. 

I  approved  Rate  Order  No.  WAPA»- 
102  after  DOE  reviewed  Western's 
proposal.  My  approval  extends  the 
existing  Pick-Sloan  firm  power  service 
arid  firm  peaking  power  service  Rate 
Schedules  P-SED-F6  and  P-SED-FP6 
from  October  1,  2003,  until  March  31. 
2004. 

Dated:  May  14,  2003. 
Kyle  E.  McSlarrow. 
Dvfiuty  Sfcrvtan . 

This  firm  power  service  and  firm 
peaking  power  service  rate  was 
established  in  accordance  with  section 
302(a)  of  the  Department  of  Energy 
(DOE)  Organization  Act,  42  U.S.C.  7152. 
This  act  transferred  to  and  vested  in  the 
Secretary  of  Energy  (Secretary)  the 
power  marketing  functions  of  the 
Secretary  of  the  Department  of  the 
Interior  and  the  Bureau  of  Reclamation 
under  the  Reclamation  Act  of  1902.  ch. 
1093,  32  Stat.  388,  as  amended  and 
supplemented  by  subsequent 
enactments,  particularly  section  9(c)  of 
the  Reclamation  Project  Act  of  1939,  43 
U.S.C.  485h(c),  and  other  acts  that 
specifically  apply  to  the  project  system 
involved. 

By  Delegation  Order  No.  00-037.00, 
approved  December  6,  2001.  the 
Secretary  delegated  (1)  The  authority  to 


develop  power  and  transmission  rates 
on  a  non-exclusive  basis  to  Western's 
Administrator;  (2)  the  authority  to 
confirm,  approve,  and  place  such  rates 
into  effect  on  an  interim  basis  to  the 
Deputy  Secretary;  and  (3)  the  authority 
to  confirm,  approve,  and  place  into 
effect  on  a  final  basis,  to  remand,  or  to 
disapprove  such  rates  to  the  Federal 
Energy  Regulatory  Commission  (FERC).' 
This  rate  extension  is  issued  following 
the  Delegation  Order  and  the  DOE  rate 
extension  procedures  at  10  CFR  part 
903.23(b). 

Background 

On  July  14,  1994,  in  Docket  No.  EFg4- 
5031-000  at  68  FERC  H  62,040,  FERC 
confirmed,  approved,  and  placed  in 
effect  on  a  final  basis,  the  firm  power 
service  and  firm  peaking  power  service 
rates  for  the  P-SMBP-ED.  The  rates 
were  approved  for  5  years  beginning 
February  1,  1994,  and  ending  January 
31,  1999.  On  October  16,  1998.  upon 
signing  Rate  OrdesNo.  WAPA-83,  the 
Deputy  Secretary  extended  the  existing 
rates  for  2  years  beginning  February  1, 
1999,  and  ending  January  31,  2001.  On 
July  17.  2000,  upon  signing  Rate  Order 
No.  WAPA-90.  the  Deputy  Secretary 
further  extended  existing  rates  for  a  2 
year  and  8  month  period  beginning 
February  1,  2001.  and  ending  September 
30.  2003. 

Discussion 

Western  s  P-SMBP-ED  is  entering  a 
public  process  to  modify  our  firm  power 
service  and  firm  peaking  power  service 
rates.  Western  seeks  this  extension  to 
provide  more  time  for  the  evaluation  of 
costs  and  revenue  projections,  and  to 
assess  the  impact  of  the  ongoing  drought 
in  the  West.  Therefore,  time 
requirements  make  it  necessary  to 
extend  the  current  rates  pursuant  to  10 
CFR  part  903.23.  Upon  its  approval, 
Rate  Order  No.  WAPA-60,  previously 
extended  under  Rate  Order  No.  WAPA- 
83  and  Rate  Order  No.  WAPA-90  will 
be  extended  under  Rate  Order  No. 
VVAPA-102. 

Western  proposes  to  extend  the 
existing  P-SMBP-ED  firm  power  service 
and  firm  peaking  power  service  rates 
until  March  31,  2004,  to  allow  time  to 
evaluate  costs  and  complete  the  public 
process. 

Order 

In  view  of  the  above  and  under  the 
authority  delegated  to  me  by  th6 
Secretary,  I  hereby  extend  the  existing 
P-SMBP-ED  firm  power  service  and 
firm  peaking  power  service  Rate 
Schedules  P-SED-F6  and  P-SED-FP6 
from  October  1,  2003.  until  March  31. 
2004. 
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Dated:  May  14,  2003. 
Kyle  E.  McSlarrow, 

Dep  u  ty  Secretary. 

(PR  Doc.  03-13855  Filed  6-2-03;  8:45  am) 

BILUNG  CODE  64S(M>1-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[Docket  No.  RCRA-2003-0012;  FRL-7506- 
9] 

Announcement  of  a  Public  Stakeholder 
Meeting  on  Management  of  Hazardous 
Waste  in  Research  and/or  Academic 
Laboratories 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTKW:  Notice  erf  a  public  stakeholder 

meeting. 


SUMMARY:  EPA's  Office  of  Solid  Waste  is 
holding  a  public  meeting  on 
Wednesday.  June  18.  2003.  to  discuss 
issues  associated  with  hazardous  waste 
management  in  research  and/of 
academic  laboratories.  The  purpose  of 
this  meeting  is  to  present  our  progress 
to  date  on  issues  specific  to  waste 
management  in  research  and  academic 
laboratories  and  solicit  input  from 
individual  stakeholders  on  approaches 
to  addressing  these  issues.  A  tentative 
agenda  is  available  upon  request.  The 
following  topics  are  planned  for 
discussion:  when/where  to  make  a 
hazardous  waste  determination,  waste 
labeling  requirements,  personnel 
training  requirements,  satellite 
accumulation,  and  types  of  treatment 
that  are  performed  in  laboratories, 
hiterested  parties  may  choose  to  attend 
the  meeting  or  submit  written  comment. 
The  Agency's  goal  is  to  improve  the 
program  to  better  protect  human  health 
and  the  environment  through  standards 
that  are  harmonious  with  the  way 
laboratories  operate. 
DATES:  The  stakeholder  meeting  is 
scheduled  for  Wednesday,  June  18  from 
12  p.m.  to  5  p.m.  eastern  time.  Submit 
written  comments  on  or  before  July  18. 
ADDRESSES:  EPA  will  hold  the  meeting 
in  Washington.  DC  at  EPA  East 
(Conference  Room  1153).  1201  .     " 

Constitution  Ave..  NW.  Interested 
parties  also  may  participate  via 
videoconferencing  at  the  following 
locations: 

1.  North  Chelmsford— EPA  Region  I 
Laboratory  (Kennebunkport  Room).  11 
Technology  Drive.  North  Chelmsford. 
MA  01863. 

2.  Chicago— EPA  Region  V  Office 
(Lake  Erie  Conference  Room).  77  W. 
Jackson  Blvd..  Chicago.  IL  60604. 


3.  San  Francisco — EPA  Region  IX 
Office  (Conference  Room  R1915).  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 

Comments  may  be  submitted 
electronically,  by  mail,  by  facsimile,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.e.  of  the  SUPPLEMENTARY 
INFORMATION  section. 
FOR  FURTHER  INFORMATK>N  CONTACT:  Kate 
Davis,  Office  of  Solid  Waste  (5304W), 
Environmental  Protection  Agency.  1200 
Peimsylvania  Avenue,  NW.. 
Washington.  DC  20460;  telephone 
number:  (703)  308-0091;  fax  number: 
(703)  308-0514;  e-mail  address: 
davis.Jlcate@epa.gov. 

SUPPL£MENTARY  INFORMATION: 

L  General  Information 

A.  Does  This  Meeting  Apply  To  Me? 

While  the  meeting  is  open  to  the 
public  in  general,  the  identified  topics 
may  be  of  particular  interest  to  persons 
who  work  in  research  and/or  academic 
laboratory  settings  or  persons  who  are 
concerned  about  the  implementation  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA)  in  these  settings. 
Potentially  interested  parties  may 
include  but  are  not  limited  to: 
Government  laboratories;  research  and 
development  laboratories;  academic 
laboratories;  Federal,  State  and  local 
regulators;  academic  institutions;  non- 
governmental organizations;  and  trade 
associations  representing  environmental 
health  and  safety  professionals  at 
research  and/or  academic  laboratories.  If 
you  have  any  questions  regarding  the 
applicability  of  this  meeting  to  a 
particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Electronic  Access  to 
This  Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  RCRA-2003-0012. 
The  official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  EPA  Docket 
Center,  (EPA/DC)  EPA  West.  Room 
B102.  1301  Constitution  Ave.,  NW.. 
Washington.  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 


from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal  , 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1742,  and 
the  telephone  number  for  the  EPA 
Docket  Center  is  (202)  566-0270. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register  '  listings  at 
http://www.epa.gov/fedrgstr/.  An 
electronic  version  of  the  public  docket 
is  available  through  EPA's  electronic 
public  docket  and  comment  system, 
EPA  Dockets.  You  may  use  EPA  Dockets 
at  http://www.epa.gov/edocket/  to 
submit  or  view  public  comments,  access 
the  index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  docmnents  in  the  public  docket    . 
that  are  available  electronically.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  identification 
niunber. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  vdll  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 
For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  conunents.  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  cop\Tighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  contciining 
cop>Tighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
-\'ersion  of  the  conunent  that  is  placed  in 
EPA's  electronic  public  docket.  The 
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entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  ducket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

For  additional  information  about 
EPA's  electronic  public  docket  visit  EPA 
Dockets  online  or  see  67  FR  38102,  Mav 
31.2002. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  by  facsimile,  or 
-  through  hand  delivery/courier.  To 
ensure  proper  receipt  by  EPA,  identify 
the  appropriate  docket  identification 
number  in  the  subject  line  on  the  first 
page  of  your  comment.  Please  ensure 
that  your  comments  are  submitted 
within  the  specified  comment  period. 
Comments  received  after  the  close  of  the 
comment  period  will  be  marked  "late." 
EPA  is  not  required  to  consider  these 
late  comments.  However,  late  comments 
may  be  considered  if  time  permits. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification. 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 


comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 
electronic  public  docket  from  the  EPA 
Internet  Home  Page,  select  'Information 
Sources."  "Dockets."  and  "EPA 
Dockets."  Once  in  the  system,  select 
"search,"  and  then  key  in  Docket  ID  No. 
RCRA-2003-0012.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to  rem- 
docket@epa.gov.  Attention  Docket  ID 
No.  RCRA  2003-0012.  In  contrast  to 
EPA's  electronic  publicdocket,  EPA's  e- 
mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  includeS^as  part  of  the 
comment  that  is  placed  in  the  official 
publit  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  l.C.2.  These 
electronic  submissions  will  be  accepted 
in  WordPerfect  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
,  any  form  of  encryption. 

2.  Bv  Mail.  Sena  your  comments  to: 
OSWER  Docket.  EPA  Docket  Center, 
Environmental  Protection  Agency. 
Mailcode:  5305T.  1200  Pennsylvania 
Ave.,  NW..  Washington.  DC  20460, 
Attention  Docket  ID  No.  RCRA-2003- 
0012. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  OSWER 
Docket.  EPA  Docket  Center,  1301 
Constitution  Avenue,  NW.,  EPA  West 
Building,  RoomB-102,  Washington,  DC. 
20004.  Attention  Docket  ID  No.  RCRA- 
2003-0012.  Such  deliveries  are  only 
accepted  during  the  Docket's  normal 
hours  of  operation  as  identified  in  Unit 
I.B.I. 

4.  By  Facsimile.  Fax  your  comments 
to:  (202)  566-0224.  Attention  Docket  ID. 
No.  RCRA-2003-0012. 

II.  Background 

EPA  recognizes  the  unique  aspects  of 
research  and  academic  laboratories 
compared  with  large  manufacturing 
processes.  For  example,  research  and 
academic  laboratories  generate  email 
amounts  of  many  different  wastes  while 
large  manufacturing  processes  tend  to 


generate  large  amounts  of  d  few  wastes. 
EPA  supports  developing 
environmentally  safe  management 
alternatives  for  hazardous  wastes  in 
research  and  academic  laboratories.  The 
Agencyhas  participated  in  several 
efforts  to  explore  alternatives  that  may 
help  target  the  unique  lab  practices  and 
wastes  more  effectively.  Recent  efforts 
include  the  New  England  Labs  XL 
project  and  the  Howard  Hughes  Medical 
Institute  (HHMl)  Best  Management 
Practices.  NE  Labs  XL  is  testing  the 
development  and  implementation  of  an 
Environmental  Management  Plan 
designed  to  minimize  and  more 
effectively  manage  hazardous  laboratory 
wastes  [http://ww\^'.epa.gov/projectxl/ 
nelabs/index.htm).  HHMI  partnered 
with  EPA  to  identify  best  practices  for 
managing  hazardous  wastes  in  academic 
research  institutions  (http:// 
www.epa  .gov/epaoswer/osw/ specials/ 
labwaste/rO2008.pdf).  The  June  public 
stakeholder  meeting  builds  on  these 
efforts. 

in.  Tentative  Agenda 

Copies  of  the  tentative  agenda  for  this 
meeting  are  available  via  mail,  fax,  or  e- 
mail.  If  you  would  like  a  copy,  please 
contact  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

IV.  How  Can  I  Participate  in  This 
Meeting? 

You  may  attend  this  meeting  in 
person  or  su^bmit  a  written  comment. 
The  meeting  locations  have  the 
following  capacities:  Washington  DC, 
100  people;  North  Chelmsford.  50 
people;  Chicago,  30  people;  San 
Francisco,  17  people.  Members  of  the 
public  wishing  to  have  access  to  the 
Headquarters  or  Regional  conference 
rooms  on  the  day  of  the  meeting  should 
register  by  June  11  by  contacting  Kate 
Davis.  Office  of  Solid  Waste  (5304 W). 
Environmental  Protection  Agency.  1200 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20460;  telephone 
number:  (703)  308-0091;  fax  number: 
(703)  308-0514:  e-mail  address: 
davis.kate@epa.gov.  A  photo  ID  will  be 
required  to  gain  access  to  Headquarters 
and  Regional  conference  rooms.  Any 
person  needing  special  accessibility 
accommodations  at  this  meeting  should 
contact  the  person  identified  above  at 
least  five  business  days  before  the 
meeting  so  we  can  make  the  appropriate 
arrangements. 

Any  person  who  wishes  to  file  a 
written  statement  may  do  so  before  July 
18.  EPA  has  established  an  official 
public  docket  for  this  action  under 
Docket  ID  No.  RCRA-2003-0012.  Please 
see  Unit  I.C.  for  instructions  on  how  to     - 
submit  written  comments. 
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V.  On  What  Issues  Will  EPA  Be 
Soliciting  Input? 

Stakeholders  repeatedly  have 
identified  three  issues:  hazardous  waste 
determination,  satellite  accumulation, 
and  treatment  in  satellite  accumulation 
areas. 

Hazardous  Waste  Determination: 
Currently,  you  must  make  a  hazardous 
waste  determination  at  the  "point  of 
generation"  of  a  waste. 

1.  When  should  the  hazardous  waste 
determination  be  made  in  a  laboratory 
setting? 

2.  What  training  is  needed  for  lab 
personnel  concerning  hazardous  waste 
determinations  (e.g..  full  RCRA  training 
or  training  that  is  made  specific  to 
chemical  management  duties)? 

3.  How  should  waste  be  labeled  so  it 
can  be  appropriately  managed  as 
hazardous  waste  (e.g..  the  words 
"hazardous  waste"  or  a  detailed 
chemical  description)?         , 

4.  Where  should  the  hazardous  waste 
determination  be  made  (e.g..  on  the 
bench  or  in  the  90  to  180  day  storage 
area)? 

Satellite  Accumulation  Area  (SAA) 
Accumulation  Time:  If  more  than  55     , 
gallons  of  hazardous  waste  or  more  than 
1  quart  of  acute  hazardous  waste  is 
accumulated  at  a  SAA,  the  excess  must 
be  removed  within  three  days. 

1 .  How  should  these  requirements  be 
applied  in  a  laboratory  context? 

2.  How  often  do  laboratories 
accumulate  more  than  55  gallons  of 
waste  in  their  SAA? 

3.i>Vhat.  if  any,  difficulties  do 
environmental  health  and  safety 
personnel  have  responding  to  waste 
pick-up  calls,  e.g.,  within  the  three  day 
time  linxit? 

4.  How  would  a  longer  time-frame  for 
removal  impact  the  cost  of  waste 
management  and  the  ability  to  protect 
human  health  and  the  environment? 

Treatment  in  SAAs:  We  have  heard 
from  numerous  stakeholders  that  they 
would  like  to  perform  certain  types  of 
treatment. 

1.  What  types  of  treatment,  other  than 
neutralization,  are  laboratory  personnel 
currently  performing  or  would  like  to 
perform? 

2.  What  would  be  the  benefits  of  the 
desired  types  of  treatment? 

Other  Issues:  The  Agency  also  solicits 
your  thoughts  on  other  issues  specific  to 
research  and  academic  laboratories.  In 
reviewing  issues  raised  by  hazardous 
waste  identification  and  management  in 
laboratories,  we  will  particularly  focus 
on  the  way  laboratories  operate,  and  we 
will  also  take  into  account  factors  such 
as  regulatory  burden,  cost,  and 


protection  of  hun\an  health,  and  the  , 
environment. 

Matt  Hale, 

Acting  Director,  Office  of  Solid  Waste. 
|FR  Doc.  03-1.3886  Filed  &-2-03:  8:45  am] 
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ENVIRONMENTAL  PROTECTION^ 
AGENCY 

[FRL  7507-1] 

Science  Advisory  Board, 
Environmental  Health  Committee; 
Notification  of  an  Upcoming  Meeting  of 
the  Supplemental  Guidance  for 
Assessing  Cancer  Susceptibility  From 
Early-Life  Exposure  to  Carcinogens 
(SGACS)  Review  Panel 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  The  Environmental  Protection 
Agency.  Science  Advisory  Board  (SAB), 
annoiuices  an  upcoming  teleconference 
meeting  to  discuss  the  draft  report  of  the 
Supplemental  Guidance  for  Assessing 
Cancer  Susceptibility  from  Early-life 
Exposure  to  Carcinogens  (SGACS) 
review  panel. 

DATES:  The  teleconference  meeting  will 
take  place  on  June  20,  2003,  from  3  p.m. 
to  5  p.m.  (eastern  daylight  time). 
ADDRESSES:  The  meeting  will  take  place 
at  the  Science  Advisory  Board 
Conference  Room  6013,  1200 
Pennsylvania  Avenue,  NW.,  Washington 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  about  the  meeting, 
please  contact  Dr.  Suhair  Shallal.  PhD.. 
Designated  Federal  Officer,  by 
telephone/voice  mair at  (202)  564-4566. 
by  fax  at  (202>  501-0582;  or  via  e-mail 
at  shallal.suhair@epa.gov.  General 
information  concerning  the  EPA  Science 
Advisory  Board  can  be  found  on  the 
EPA  SAB  Web  site  at:  http:// 
www.epa.gov/sab. 

SUPPLEMENTARY  INFORMATION: 

Notification  of  Public  Meeting.  Pursuant 
to  the  Federal  Advisory  Committee  Act, 
Public  Law  92—463,  notice  is  hereby 
given  that  the  Supplemental  Guidance    " 
for  Assessing  Cancer  Susceptibility 
(SGACS)  panel  of  the  U.S.  EPA  Science 
Advisory  Board  (SAB)  will  meet  to 
discuss  its  draft  report  of  the  review  the 
EPA's  Office  of  Research  and 
Development  draft  document  entitled 
"Supplemental  Guidance  for  Assessing 
Cancer  Susceptibility  From  Early-Life 
Exposure  to  Carcinogens.  "  This 
document  provides  a  possible  approach 
for  assessing  cancer  susceptibility  from 
early-life  exposure  to  carcinogens. 


The  purpose  of  this  meeting  is  to 
allow  contemporaneous  public  access  to 
the  SGACS  review  panels  deliberations 
concerning  the  draft  report.  The  meeting 
is  open  to  the  public;  however,  seating 
is  limited  and  available  on  a  first  come 
basis.  The  meeting  will  be  held  at  the 
times  and  dates  and  place  specified 
above.  A  copy  of  the  draft  agenda  for  the 
meeting  will  be  posted  on  the  SAB  VVeb 
site  (www.epa.gov/sab)  (under  the 
AGENDAS  subheading)  approximately  7 
days  before  the  meeting. 

For  more  information  regarding  the 
background  on  this  advising  activity, 
please  refer  to  the  Federal  Register.  68 
FR  10240,  published  on  March  4,  2003. 
or  the  SAB  Web  site  at  http:// 
wH'w.epa.gov/sab/panels/sgacsrp.html. 

The  panel  was  charged  with 
'responding  to  questions  concerning  the 
document  mentioned  above. 
Information  regarding  these  questions 
and  the  review  materials  are  available  in 
Federal  Register  notice,  68  FR  1 7803 
published  on  April  1 1 ,  2003. 

Providing  Oral  or  Written  Comments 
at  SAB  Meetings:  It  is  the  policy  of  the 
EPA  Science  Advisory  Board  (SAB)  to 
accept  written  public  comments  of  any 
length,  and  to  accommodate  oral  public 
comments  whenever  possible.  The  EPA 
SAB  expects  that  public  statements 
presented  at  its  meetings  will  not  be 
repetitive  of  previously  submitted  oral 
or  wHtten  statements^  Oral  Comments: 
In  general,  each  individual  or  group 
requesting  an  oral  presentation  at  a  face- 
to-face  meeting  will  be  limited  to  a  total 
time  of  10  minutes  (unless  otherwise 
indicated)  and  no  more  than  one  hour 
total  for  all  speakers.  For  teleconference 
meetings,  opportunities  for  oral 
comment  will  usually  be  limited  to  no 
more  than  two  minutes  per  speaker  and 
no  more  than  1 0  minutes  total  for  all 
speakers.  Interested  parties  should 
contact  the  DFO  at  least  one  week  prior 
to  the  meeting  in  order  to  be  placed  on 
the  public  speaker  list  for  the  meeting. 
Speakers  may  attend  the  meeting  and 
provide  comment  up  to  the  meeting 
time.  Speakers  should  bring  at  least  35 
copies  of  their  comments  and 
presentation  slides  for  distribution  to 
the  reviewers  and  public  at  the  meeting. 
Written  Comments:  Although  the  SAB 
accepts  written  comments  until  the  date 
of  the  meeting  (unless  otherwise  stated), 
written  comments  should  be  received  in 
the  SAB  Staff  Office  at  least  one  week 
prior  to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
review  panel  for  their  consideration. 
Comments  should  be  supplied  to  the 
DFO  at  the  address/contact  information 
noted  in  the  opening  of  this  notice  in 
the  following  formats:  one  hard  copy 
with  original  signature,  and  one 
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electronic  copy  via  e-mail  (acceptable 
file  format:  Adobe  Acrobat, 
WordPerfect,  Word,  or  Rich  Text  files 
(in  IBM-PC/Windows  95/98  format). 
Those  providing  written  comments  and 
who  attend  the  meeting  are  also  asked 
to  bring  35  copies  of  their  comments  for 
public  distribution.  Should  comment  be 
provided  at  the  meeting  and  not  in        » 
advance  of  the  meeting,  they  should  be 
in-hand  to  the  DFO  up  to  and 
immediately  following  the  meeting.  The 
SAB  allows  a  grace  period  of  48  hours 
after  adjournment  of  the  public  meeting 
to  provide  written  comments  supporting 
any  verbal  comments  stated  at  the 
public  meeting  to  be  made  a  part  of  the 
public  record. 

Meeting  Access:  Individuals  requiring 
special  accommodation  at  this  meeting, 
including  wheelchair  access  to  the 
conference  room,  should  contact  Ms. 
Sandra  Friedman, 
friedman.sandra@epa.gov  or  by 
telephone/voice  mail  at  (202)  564-2526 
at  least  five  business  days  prior  to  the 
meeting  date  so  that  appropriate 
arrangements  can  be  made. 

Dated:  May  22.  2003. 
Vanessa  T.  Vu, 

Director.  EPA  Science  Advisory  Board. 
[PR  Doc.  03-13885  Filed  6-2-03:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7505-8] 

Notice  of  Proposed  Prospective 
Purchaser  Agreement  Under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  42  U.S.C.  9601,  et  seq.,  as 
Amended  (CERCLA),  Oes  Moines  TCE 
Superfund  Site,  Des  Moines,  lA,  Docket 
No.  CERCLA-07-2003-0156 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed  prospective 
purchaser  agreemeht,  Des  Moines  TCE 
Superfund  Site,  Des  Moines,  Iowa. 

SUMMARY:  Notice  is  hereby  given  that  a 
proposed  prospective  purchaser 
agreement  regarding  the  Des  Moines 
TCE  Superfund  Site  (Site)  located  in  Des 
Moines,  Iowa,  was  signed  by  the  United 
States  Environmental  Protection  Agency 
(EPA)  on  March  17,  2003.  and  signed  by 
the  United  States  Department  of  Justice 
(DOJ)  on  May  8,  2003. 

DATES:  EPA  will  receive  until  July  3, 
2003,  comments  relating  to  the 
proposed  prospective  purchaser 
agreement. 


ADDRESSES:  Comments  should  be 
addressed  to  Daniel  J.  Shiel.  Senior 
Assistant  Regional  Counsel.  United 
States  Environmental  Protection 
Agency.  Region  VII.  901  N.  5th  Street, 
Kansas  City,  Kansas  66101  and  should 
refer  to  the  Des  Moines  TCE  Superfund 
Site  Prospective  Purchaser  Agreement, 
Docket  No.  CERCLA-07-2003-0156. 

The  proposed  agreement  may  be 
examined  or  obtained  in  person  or  by 
mail  from  Daniel  J.  Shiel,  United  States 
Environmental  Protection  Agency, 
Region  VII.  901  N.  5th  Street.  Kansas 
City,  KS  66101 .  (913)  551-7278. 
SUPPt.EMENTARY  INFORMATION:  The  Site 
encompasses  approximately  200  acres, 
which  is  located  in  the  south  central 
portion  of  the  city  of  Des  Moines,  Polk 
County,  Iowa,  adjacent  to  the  Racoon 
River.  The  Site  includes  property  owned 
by  Dico.  Inc.  (Dico).  The  groundwater 
beneath  Dice's  property  is  heavily 
contaminated  with  trichloroethylene 
(TCE)  and  other  volatile  organic 
compounds  (VOCs).  Surface  soil  on 
much  of  Dico's  property  is 
contaminated  with  VOCs,  pesticides, 
herbicides  and  metals.  Interior  building 
surfaces  contain  pesticide-laden  dust, 
and  building  insulation  materials 
include  polychlorinated  biphenyls 
(PCBs). 

The  City  of  Des  Moines  (the  City) 
plans  to  acquire  a  permanent  roadway 
easement  over  approximately  three  (3) 
acres  of  Dico's  property  as  right-of-way 
for  the  Martin  Luther  King  Jr.  Parkway 
Project.  The  City  will  reserve  to  Dico 
certain  specified  access  rights  to  operate 
and  maintain  existing  CERCLA  response 
actions. 

As  of  the  date  the  City  acquires  a 
permanent  roadway  easement,  the 
United  States  covenants  not  to  sue  or 
take  any  other  civil  or  administrative 
action  against  the  City  for  any  and  all 
civil  liability  for  injunctive  relief  or 
reimbursement  of  response  costs 
pursuant  to  section  106  or  107(a)  of 
CERCLA.  42  U.S.C.  9606  or  9607(a)  with 
respect  to  the  existing  contamination. 

In  consideration  ofthe  United  States' 
Covenant  Not  to  Sue.  the  City  hereby 
covenants  not  to  sue  and  not  to  assert 
any  claims  or  causes  of  action  against 
the  United  States  with  respect  to  the 
Site  or  this  Ao^ement. 

The  City  will  provide  EPA.  as  ofthe 
date  it  acquires  a  permanent  roadway 
easement,  an  irrevocable  right  of  access 
at  all  reasonable  times  to  any  property 
to  which  EPA  determines  access  is 
required  for  the  implementation  of 
response  actions  at  the  Site,  to  the 
extent  of  the  City's  interest  in  the 
property,  for  the  purposes  of  performing 
and  overseeing  response  actions  at  the 
Site  under  federal  law. 


With  regard  to  claims  for  coatribution 
against  the  City,  the  City  is  entitled  to 
protection  fi"om  contribution  actions  or 
claims  as  provided  by  CERCLA  section 
113(f)(2).  42  U.S.C.  9613(f)(2)  for  matters 
addressed  in  this  agreement. 

If  the  City  fails  to  comply  with  the 
terms  of  this  agreement,  it  shall  be  liable 
for  all  litigation  and  other  enforcement 
costs  incurred  by  the  United  States  to 
enforce  this  Agreement  or  otherwise 
obtain  compliance. 

Dated:  May  16,  2003. 
lames  B.  Guilliford,  '  . 

Regional  Administrator,  Region  VII. 
|FR  Doc.  03-13566  Filed  6-2-03;  8:45  am] 
BILUNO  CODE  SS60-80-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7505-7] 

Notice  of  Proposed  De  Minimis 
Settlement  Under  Section  122(g)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (CERCLA)  as  Amended,  42 
U.S.C.  9622(g),  Great  Lakes  Container 
Corporation  Superfund  Site,  City  of  St 
Louis,  St.  Louis  County,  MO,  Docket 
No.  CERCLA-07-2003-0087 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Proposed  De  minimis 

Settlement.  Great  Lakes  Container 

Corporation  Superfund  Site.  St.  Louis. 

Missouri. 

SUMMARY:  Notice  is  hereby  given  that  a 
proposed  de  minimis  administrative 
settlement  regarding  Saveway 
Petroleum  (Saveway)  and  the  United 
States  Environmental  Protection  Agency 
(EPA)  was  signed  by  the  EPA  on  April 
3.  2003.  The  facility  that  is  the  subject 
of  this  de  minimis  settlement  is  the 
Great  Lakes  Container  Corporation 
Superfund  Site  (Site),  located  in  St.         * 
Louis.  Missouri. 
DATES:  EPA  will  receive  written 
comments  relating  to  the  proposed  de 
minimis  settlement  until  July  3,  2003. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Regional 
Administrator.  United  States 
Environmental  Protection  Agency, 
Region  VII,  901  N.  5th  Street,  Kansas 
City.  Kansas  66101  and  should  refer  to: 
In  the  Matter  of  the  Great  Lakes 
Container  Superfund  Site.  City  of  St. 
Louis.  St.  Louis  County,  Missouri. 
Docket  No.  CERCLA-d7-2003-0087. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denise  L.  Roberts.  Senior  Assistant 
Regional  Counsel.  United  States 
Environmental  Protection  Agency. 
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Region  VII.  901  N.  5th  Street.  Kansas 
City.  Kansas  66101. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  settlement  is  intended  to 
resolve  the  liability  of  Saveway 
Petroleum  at  the  Great  Lakes  Container 
Corporation  Superfund  Site  in  St.  Louis. 
Missouri. 

Great  Lakes  Container  Corporation  is 
a  former  drum  reclamation  company 
who  operated  at  the  Site  from  1976  to 
1985.  The  same  business  was  operated 
as  Northwestern  Cooperage  from  the 
1950's  to  1976  and  then  operated  as 
Great  Lakes  Container  Corporation.  EPA 
conducted  a  time-critical  removal 
completed  in  1998  that  consisted 
primarily  of  soil  and  drum  removal.  The 
EPA  incurred  costs  of  approximately 
$9,127,244.30.  The  hazardous 
substances  at  this  Site  consisted 
primarily  of  lead  and  polychlorinated 
biphenyls.  Liability  is  based  on  the 
theory  that  de  minimis  parties  arranged 
for  disposal  of  hazardous  substances  at 
the  Site  by  shipping  drums  for 
reclamation  coated  with  paint 
containing  lead.  The  de  minimis  parties 
either  admitted  that  they  sent  drums  for 
reclamation  tothe  Site  or  EPA  had   > 
separate  evidence  to  prove  that  de 
minimis  parties  sent  drums  for 
reclamation  to  the  Site. 

This  settlement  is  being  offered  to 
Saveway  because  it  is  liable  for  no  more 
than  one  quarter  a  percent  (.25%)  of 
EPA's  past  costs  at  the  Site.  The 
majority  of  de  minimis  parties  are  each 
required  to  pay  $4,839.44  or  $5,133.72 
depending  on  whether  the  party  was 
required  to  pay  prejudgment  interest. 
Other  settlements  made  fof  six  de 
minimis  parties  varied  from  $3,794.19  to 
$22,856.56  because  more  volume- 
specific  information  was  available  for 
them  allowing  EPA  to  refine  the 
calculation.  The  amount  and  toxicity  of 
hazardous  substances  contributed  by 
Saveway  was  minimal  as  compared  to 
other  parties'  shares  of  hazardous 
substances.  The  EPA  determined  this 
amount  to  be  Saveway's  fair  share  of 
liability  based  on  the  amount  of 
hazardous  substances  generated  and 
disposed  of  at  the  Site  and  the  volume 
of  waste  contributed.  However,  because 
Saveway  has  demonstrated  an  inability 
to  pay,  it  will  not  be  required  to  pay  any 
of  EPA's  past  costs  at  the  Site.  As  a 
result,^Saveway  has  agreed  to  provide 
access  to  EPA  and  maintain  records  for 
five  (5)  years. 

The  settlement  also  includes 
contribution  protection  from  lawsuits  by 
other  potentially  responsible  parties  as 
provided  for  under  section  122(g)(5)  of 
CERCLA.  42  U.S.C.  9622(g)(5).  The  de 
minimis  settlement  provides  that  EPA 


covenants  not  to  sue  Saveway  for 
response  costs  at  the  Site  or  for 
injunctive  relief  pursuant  to  sections 
106  and  107  of  CERCLA  and  section 
7003  of  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended 
(RCRA),  42  U.S.C.  6973.  The  settlement 
contains  a  reopener  clause  which 
nullifies  the  covenant  not  to  sue  if  any 
information  becomes  known  to  EPA  that 
indicates  that  Saveway  no  longer  nieets 
the  criteria  for  a  de  minimis  settlement 
set  forth  in  section  122{g)(l)(A)  of 
CERCLA,  42  U.S.C.  9622(g)(1)(A).  The 
United  States  maintains  the  ability  to 
bring  an  action  in  the  event  that  the 
financial  information  provided  by 
Saveway  was  false.  The  covenant  not  to 
sue  does  not  apply  to  the  following 
matters: 

(a)  Claims  based  on  the  future 
arrangement  for  disposal  or  treatment  of 
any  hazardous  substance,  pollutant,  or 
contaminant  at  the  Site  after  the 
effective  date  of  the  de  minimis 
settlement; 

(b)  Criminal  liability;  or 

(c)  Liability  for  demiages  or  injury  to, 
destruction  of,  or  loss  of  the  natural 
resources  and  for  the  costs  of  any 
natural  resource  damage  assessments. 

The  de  minimis  settlement  will 
become  effective  upon  the  date  which 
the  EPA  issues  a  written  notice  to 
Saveway  that  the  statutory  public 
comment  period  has  closed  and  that 
comments  received,  if  any,  do  not 
require  modification,  of  or  EPA 
withdrawal  from  the  settlement. 

Dated:  May  22.  2003. 
James  B.  Gulliford, 

Regional  Administrator.  Region'VlI. 

[PR  Doc.  03-13565  Filed  6-2-03:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2003-0010;  FRL-7300-6] 

1,2-Ethylene  Dichloride;  Final 
Enforceable  Consent  Agreement  and 
Testing  Consent  Order 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Under  section  4  of  the  Toxic 
Substances  Control  Act  (TSCA),  EPA 
has  issued  a  testing  consent  order 
(Order)  that  incorporates  an  enforceable 
consent  agreement  (ECA)  with  the  Dow 
Chemical  Company,  Vulcan  Materials 
Company,  Occidental  Chemical 
Corporation,  Oxy  Vinyls,  LP,  Georgia 
Gulf  Corporation,  Westlake  Chemical 
Corporation,  PPG  Industries,  Inc..  and 


Formosa  Plastics  Corporation,  U.S.A. 
The  Companies  are  members  of  the 
Hazardous  Air  Pollutant  (HAP)  Task 
Force,  which  represents  the 
manufacturers  of  1,2-ethylene 
dichloride  (EDC).  The  Companies  have 
agreed  to:  Conduct  toxicity  testing, 
develop  pharmacokinetics  and 
mechanistic  test  data,  and  develop  a 
computational  dosimetry  model  for 
quantitative  route-to-route 
extrapolations  of  dose-response  for  EDC 
for  acute,  subchronic,  developmental, 
reproductive  and  neurotoxicity  effects 
that  were  identified  in  a  proposed  test  ' 
rule  for  hazardous  air  pollutants.  This 
notice  announces  the  ECA  and  Order  for 
EDC  and  summarizes  the  terms  of  the 
ECA. 

DATES:  The  effective  date  ofthe  ECA 
and  Order  is  May  13,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  contact:  Barbara 
Cunningham,  Acting  Director, 
Environmental  Assistance  Division 
C7408M).  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington.  DC  20460-0001;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 

For  technical  information  contact: 
Richard  Leukroth  or  John  Schaeffer, 
Chemical  Control  Division  {7405M), 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.,  N\V., 
Washington,  DC  20460-0001:  telephone 
number:  (202)  564-8157;  fax  number: 
(202)  564-4765;  e-mail  address: 
ccd.citb@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  announcefnent  is  directed  to  the 
public  in  general.  However,  as  described 
in  Unit  IV^.  this  ECA  and  Order  may 
affect  others  in  that  EPA  has  initiated 
rulemaking  under  TSCA  section  12(b) 
(62  FR  67038,  December  23.  1997) 
(FRL-5 762-8).  When  finalized,  that 
rulemaking  will  require  all  persons  who 
export  or  intend  to  export  EDC  to 
comply  with  the  export  notification 
regulations  at  40  CFR  part  707.  subpart 
D.  Although  others  may  be  affected  by 
subsequent  actions  related  to  this 
announcement,  this  ECA  and  Order 
only  applies  to  those  Companies  that  are 
specifically  named  in  this  ECA  and 
Order.  If  you  have  any  questions 
regarding  the  applicability- of  this  action 
to  a  particular  entity,  consult  the 
technical  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 
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B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPPT-2003-0010.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center.  Rm.  Bl02-Reading 
Room,  EPA  West,  1301  Constitution 
Ave.,  NW..  Washington,  DC.  The  EPA 
Docket  Center  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  EPA 
Docket  Center  Reading  Room  telephone 
number  is  (202)  566-1744  and  the 
telephone  number  for  the  OPPT  Docket, 
which  is  located  in  the  EPA  Docket 
Center,  is  (202)  566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://wAW.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/odocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  ths  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

II.  Background 

A.  What  is  EDC? 

EDC  is  used  as  a  chemical 
intermediate  principally  in  the 
production  of  vinyl  chloride,  but  also 
vinylidene  chloride,  1,1,1- 
trichloroethane,  trichloroethylene, 
tetrachloroethylene,  aziridines,  and 
ethylene  diamines.  It  is  also  used  as  a 
solvent.  An  estimated  77,111  workders 
are  exposed  to  EDC  (Ref.  1).  The 
Chemical  Abstract  Service  Registry 
Number  (CAS  No.)  for  EDC  is  107-06- 
2. 


B.  Why  Does  EPA  Need  Health  Effects 
Data  on  EDC? 

EPA  proposed  health  effects  testing 
under  TSCA  section  4(a)  for  a  number 
of  hazardous  air  pollutants  ("HAPs"  or 
"HAP  chemicals"),  including  EDC  (61 
¥R  33178,  June  26,  1996)  (FRL-4869-1), 
as  amended  at  62  FR  67466.  December 
24.  1997  (FRL-5742-2)  and  63  FR 
19694,  April  21,  1998  (FRL-5780-6).  In 
the  original  HAPs  proposal,  the  Agency 
made  preliminary  findings  for  EDC  (61 
FR  33178,  33190,  33191;  and  Ref.  1) 
that: 

1 .  EDC  may  present  an  unreasonable 
risk  of  injury  to  health. 

2.  EDC  is  or  will  be  produced  in 
substantial  quantities,  and  there  is  or 
may  be  substantial  human  exposures  to 
the  chemical. 

3.  There  are  insufficient  data  to 
determine  or  predict  the  effects  of 
activities  on  human  health  involving 
EDC. 

4.  Testing  is  necessary  to  develop 
health  effects  data  for  EDC. 

The  HAPs  rule,  as  amended,  proposed 
testing  of  EDC  for  acute  toxicity, 
subchronic  toxicity,  developmental 
toxicity,  reproductive  effects  toxicity, 
and  neurotoxicity  (61  FR  33178,  33198, 
June  26,  1996;  62  FR  67466,  67483, 
December  24,  1997). 

in.  EGA  Development  and  Conclusion 

A.  How  is  EPA  Going  to  Obtain  Health 
Effects  Testing  on  EDC? 

In  the  proposed  HAPs  test  rule,  as 
amended,  EPA  invited  the  submission 
of  proposals  regarding  the  performance 
of  pharmacokinetics  studies  that  would 
permit  extrapolation  from  oral  data  to 
predict  risk  from  inhalation  exposure. 
Such  proposals  could  provide  the 
scientific  basis  for  alternative  testing  to 
the  testing  proposed  and  form  the  basis 
for  developing  needed  HAPs  data  via 
ECAs  (61  FR  33178,  33189,  June  26, 
1996;  62  FR  67466,  67474,  December  24, 
1997).  EPA  uses  ECAs  to  accomplish 
testing  where  a  consensus  exists  among 
EPA,  affected  manufacturers  and/ or 
processors,  and  interested  members  of 
the  public  concerning  the  need  for  and 
scope  of  testing  (40  CFR  790.1(c)). 

The  procedures  for  ECA  development 
are  described  at  40  CFR  790.22(b). 

In  response  to  EPA's  request  for 
proposals  for  ECAs,  the  HAP  Task  Force 
submitted  a  proposal  for  alternative 
testing  that  included  physiologically- 
based  pharmacokinetics  (PBPK)  studies 
and  computational  modeling  to  inform 
route-to-route  extrapolations  of  dose- 
response  for  EDC  on  November  22,  1996 
(Ref.  2).  EPA  responded  to  this  proposal 
on  June  26, 1997  (Ref.  3).  indicating  that 
the  HAP  Task  Force  alternative 


approach  offered  sufficient  merit  to 
proceed  with  discussions  for  developing 
an  ECA  for  EDC.  Consequently.  EPA 
issued  a  document  which  was 
published  in  the  Federal  Register  of 
December  19,  1997  (62  FR  66626)  (FRL- 
5763-1).  soliciting  interested  parties  to 
monitor  or  participate  in  these 
discussions. 

EPA  held  a  public  meeting  to  develop 
an  ECA  for  EDC  on  January  12, 1998. 
Representatives  of  the  Companies  and 
other  interested  parties  attended  this 
meeting.  The  participants  reached 
consensus  on  the  general  scope  of  the 
testing  to  be  required  under  the  ECA. 
Following  the  public  meeting,  the  HAP 
Task  Force  submitted  (March  19,  1999) 
a  revised  proposal  for  a  testing  program 
(Ref.  4).  On  February  13,  2001,  EPA 
responded  to  the  HAP  Task  Force  with     ^ 
comments  on  the  revised  proposal  and 
by  initiating  a  draft  ECA  for 
consideration  by  the  HAP  Task  Force 
(Ref.  5).  A  final  version  of  the  ECA  was 
later  circulated  to  the  HAP  Task  Force 
for  signature,  and  returned  to  EPA  for 
signatiu^.  On  February  3,  2003.  EPA 
received  the  ECA  signed  by  the 
Companies.  On  May  13,  2003.  EPA 
signed  the  ECA  and  accompanying 
Order  (Ref.  6). 

B.  What  Testing  Does  the  ECA  for  EDC 
Require? 

The  EDC  ECA  alternative  testing 
program  has  fpur  segments  as  follows: 
Tier  I  HAPs  Testing,  Tier  I  Program 
Review  Testing,  EPA  Program  Review, 
and  Tier  II  Testing.  This  is  described  in 
Table  1  in  this  unit  and  includes  the 
following  testing,  reporting,  and  review 
activities: 

1.  Tier  I  HAPs  Testing.  This  testing 
consists  of  endpoint  testing,  conducted 
by  inhalation  exposure,  that  EPA 
deemed  necessary  to  meet  certain  data 
needs  identified  in  the  proposed  HAPs 
test  rule,  as  amended,  and  includes 
acute  toxicity  with  bronchoalveolar 
lavage  (BAL)  and  histopathology,  and 
acute  neurotoxicity  testing.  These  tests 
will  be  conducted  under  a  combined 
protocol  as  described  in  Appendix  D.l 
of  the  ECA. 

2.  Tier  I  Program  Review  Testing. 
Under  this  segment  of  the  EDC  ECA 
alternative  testing  program,  the 
Companies  will  conduct  studies  to 
extend  the  computational  dosimetry 
model  of  D'Souza  et  al.  (1987;  1988; 
Refs.  7  and  8)  in  order  to  apply  the 
model  to  the  specific  health  effects 
endpoints  for  EDC  listed  in  the  ECA. 
validate  the  model,  and  verify  the 
model's  ability  to  perform  quantitative 
route-to-route  extrapolations  of  dose- 
response.  In  addition,  the  Companies 
will  sponsor  development  of 
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pharmacokinetics  and  mechanistic  (PK/ 
MECH)  data  to  support  the  application 
of  the  model  for  the  endpoints  listed 
under  Tier  II  of  the  EDC  ECA. 
Specifically,  the  PK/MECH  testing  will 
develop  data  to  inform: 

i.  Oral-to-inhalation  extrapolation  of 
subchronic  toxicity  data  reported  by 
Daniel,  et  al.  (1994;  Ref.  9)  relevant  to 
com  oil  gavage. 

ii.  Oral-to-inhalation  extrapolation  of 
subchronic  neurotoxicity  data  relevant 
to  drinking  water  exposure  of  a  study  to 
be  conducted  under  Tier  II  Testing. 

iii.  Oral-to-inhalation  extrapolation  of 
reproductive  effects  testing  conducted 
under  Tier  II  Testing  and  each  dosing 
paradigm  of  studies  reported  by  Alumot 
et  al.  (1976;  Ref.  10),  Rao,  et  al.  (1980; 
Ref.  11)  and  Lane  et  al.  (1982;  Ref.  12). 

In  addition,  the  Companies  will 
provide  model  simulations  with  point 
and  uncertainty,  estimates  of  internal 
dose  metrics  (parent  chemical  peak  and 
area  imder  the  curve  (AUC) 
concentrations  in  blood  and  brain,  and 
24-hour  total  glutathione-dependent 
metabolism)  in  rats  and  humans  to 
inform  quantitative  route-to-route 
extrapolations  of  dose-response.  These 
simulations  will  be  used  to  evaluate  the 
acceptability  of:  Subchronic 
neurotoxicity  testing  of  oral  exposure 
via  drinking  water  in  rats,  extant  oral 
subchronic  toxicity  data  of  Daniel  et  al. 


(1994;  Ref.  9)  in  rats  via  corn  oil  Ravage, 
and  reproductive  toxicity  testing  of  oral 
exposure  via  drinking  water  in  rats. 

3.  EPA  Program  Review.  Model 
development  and  data  from  Tier  I 
Program  Review  Testing  are  subject  to 
an  EPA  Program  Review.  It  is  essential 
to  the  success  of  the  EDC  ECA 
alternative  testing  program  for  EPA  to 
ensure  that  the  model  and  the  PK/ 
MECH  data  used  to  support  the  route- 
to-route  extrapolations  of  dose-response 
are  of  the  highest  quality.  The  purpose 
of  the  EPA  Program  Review  will  be  to 
determine:" 

i.  Whether  it  is  feasible  and 
appropriate  to  apply  Tier  I  Program 
Review  Testing  data  and  data  from  other 
studies  acqeptable  to  EPA  to  support 
computational  route-to-route 
extrapolations  of  dose-response  for 
endpoints  listed  in  the  Tier  II  Testing 
segment  of  the  ECA. 

ii.  Whether  the  data  from  the  Tier  I 
Program  Review  Testing  segment 
provide  a  sufficient  basis  for  conducting 
the  endpoint  testing  and/or  the 
computational  route-to-route 
extrapolations  for  the  dose-responses 
specified  in  the  Tier  II  Testing  segment. 

iii.  The  nature  and  scope  of  any 
additional  work  that  may  be  required 
before  Tier  II  Testing  and  application  of 
the  EDC  model  for  route-to-route 
extrapolation  of  dose-response  reporting 


(e.g.,  development  of  additional  PK/ 
MECH  data,  modification  to  the  EDC 
model). 

4.  Tier  II  Testing  and/or  Extrapolation 
Reporting.  This  segment  of  the  EDC  ECA 
alternative  testing  program  consists  of 
endpoint  testing  by  drinking  water 
exposure  for  subchronic  neurotoxicity 
and  reproductive  toxicity.  The 
reproductive  effects  toxicity  testing  is 
intended  to  confirm  studies  reported  by 
Alumot  et  al.  (1970;  Ref.  10),  Rao  et  al. 
(1980;  Ref.  11),  and  Lane  et  al.  (1982; 
Ref.  12),  and  provide  data  needed  on 
fertility  index,  gestation  index,  gross 
necropsy,  organ  weight,  histopathology, 
estrous  cycle,  sperm  evaluation,  vaginal 
opening,  and  preputial  separation  as 
described  in  the  ECA., 

This  segment  will  also  include 
application  of  the  EDC  model  for 
quantitative  route-to-route  extrapolation 
reporting  (oral  to  inhalation)  for  Tier  II 
endpoint  testing  (subchronic 
neurotoxicity  and  reproductive  toxicity) 
and  similar  computational  extrapolation 
reporting  for  extant  subchronic  toxicity 
reported  by  Daniel  et  al.  (1994;  Ref.  9). 

Testing  conducted  under  this  ECA 
will  allow  EPA  to  characterize  certain 
potential  health  hazards  resulting  from- 
inhalation  exposure  to  EDC.  The 
following  Table  1  sets  forth  the  required 
testing,  test  standard,  and  reporting 
requirements  under  the  ECA  for  EDC. 


Table  1.— Required  Testing,  Test  Standard,  and  Reporting  Requirements  for  EDC 


Testing  Segment 

Required  testing 

Test  standard 

• 

Deadline  for  final 
report'  (Months) 

Tier  1  HAPs  Testing. 

Acute    toxicity,    witM^BAL    and    histopattiology 

(inhalation). 
Acute  neurotoxicity  (inhalation). 

* 

40  CFR  799.9135  (as  annotated  in  ECA 

Appendix  D.l). 
40  CFR  799.9620  (as  annotated  in  ECA 

Appendix  D.l). 

18 
18 

Tier  1  Program  Review   . 
Testing. 

PK/MECH  data  to  support  model  validation  and 
verification  of  oral-to-inhalation  extrapolation  of 
dose-response  for  the  following  data  needs  in 
the  F344  rat: 

a.  Sutx:hronic  toxicity. 

b.  Subchronic  neurotoxicity. 

c.  Reproductive  toxicity. 
PBPK  model  simulations. 

ECA  Appendix  C  (1-4). 

« 

ECA  Appendix  C  (1-5). 

21 

e 

•      21 

Tier  11  Testing  and/or  Ex- 
trapolation Reporting. 

r 

Subchronic  toxicity .  route-to-route  extrapolation  of 
dose-response  (oral  Tier  II  Testing  to  inhalation) 
of  a  study  reported  by  Daniel  et  al.  (1994). 

Sutxjhronic  neurotoxicity  (oral). 

Sutxjhronic  neurotoxicity  route-to-route  extrapo- 
lation of  dose-response  (oral  Tier  II  Testing  to 
inhalation). 

Reproductive  toxicity  (oral). 

ECA  Appendix  C.2  and  C.6. 

40  CFR  799.9620  (as  annotated  in  ECA 

Appendix  D.2). 
ECA  Appendix  C.3  and  C.6. 

40  CFR  799.9380  (as  annotated  in  ECA 
Appendix  D.3). 

36 

42 

52 

42 
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Table  l  .—Required  Testing,  Test  Standard,  and  Reporting  Requirements  for  EDC— Continued 


Testing  Segment 

Required  testing 

Test  standard 

Deadline  for  final 
report'  (Monttis) 

Reproductive  toxicity  route-to- route  extrapolation 
of  dose-response  (oral  data  to  inhalation,  includ- 
ing Tier  II  Testing  and  extant  studies  reported 
by  Alumot  et  al  (1976).  Rao  el  al.  (1980),  and 
Lane  era/  (1982)). 

ECA  Appendix  C.4  and  C.6. 

1 

52 

'  Number  of  months  after  the  effective  date  of  the  Order  that  incorporates  this  ECA  when  the  final  report  is  due.  In  addition,  every  6  months 
from  the  effective  date  of  the  Order  until  the  end  of  the  ECA  testing  program,  interim  reports  describing  the  status  of  all  testing  to  be  performed 
under  this  ECA  must  be  submitted  by  the  Companies  to  EPA. 


C.  What  are  the  Uses  for  the  Test  Data 
for  EDC? 

EPA  would  use  the  data  obtained 
from  testing  to  implement  several 
provisions  of  section  112  of  the  Clean 
Air  Act  (CAA).  including  the 
determination  of  residual  risk,  the 
estimation  of  the  risks  associated  with 
accidental  releases  of  chemicals,  and 
other  HAP  risk  assessments.  EPA  will 
also  use  the  data  from  this  ECA  to  fulfill 
part  of  the  Tier  I  Testing  portion  of  the 
Voluntary  Children's  Chemical 
Evaluation  Program  (VCCEP).  (For  more 
information  about  VCCEP,  see:  http:// 
www.epa.gov/chemrtk/vceep/.)  In 
addition,  the  data  will  be  used  by  other 
Federal  agencies  (e.g.,  the  Agency  for 
Toxic  Substances  and  Disease  Regi.stry 
(ATSDR),  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  the  Occupational  Safety  and 
Health  Administration  (OSHA).  and  the 
^  Consumer  Product  Safety  Commission 
(CPSC))  in  assessing  chemical  risks  and 
in  taking  appropriate  actions  within 
their  programs  (see  the  proposed  HAPs 
test  rule  at  61  FR  33178,  33179.  June  26, 
1996J. 

D.  Does  the  ECA  for  EDC  Meet  all  the 
Testing  Requirements  for  EDC  that  were 
Contained  in  the  Pmposed  Test  Rule? 

In  the  proposed  HAPs  test  rule,  as 
amended,  EPA  proposed  testing  of  EDC 
for  acute,  subchronic,  developmental, 
and  reproductive  effects  and 
neurotoxocity  by  the  inhalation  route  of 
exposure.  The  ECA  alternative  testing 
,     program  for  EDC  requires  inhalation 

testing  for  acute  toxicity  and  acute 
,    neurotoxicity,  and  oral  drinking  water 
testing  for  subchronic  neurotoxicity  and 
reproductive  effects  toxicity.  The  ECA 
requires  the  development  of  PK/MECH 
data  to  support  computational  PBPK 
modeling  to  inform  quantitative  route- 
to-route  extrapolations  of  dose-response 
(oral  to  inhalation)  for  the  endpoints  of 
subchronic  toxicity,  subchronic 
neurotoxicity,  and  reproductive  effects 
toxicity  as  described  in  the  ECA. 

During  discussions  to  develop  this 
ECA,  EPA  concluded  that  the 


developmental  toxicity  studies  reported 
by  Rao  et  al.  (1980;  Ref- 11),  in  rabbits, 
and  Payan  et  al.  (1995;  Ref.  13),  in  rats, 
adequately  fulfill  the  HAPs  rulemaking 
testing  requirement  for  developmental 
toxicity  testing  for  EDC  and,  therefore, 
the  ECA  does  not  require,  and  the  final 
HAPs  test  rule  will  not  require  this 
testing.  In  addition,  the  ECA  does  not 
require,  and  the  final  HAPs  test  rule  will 
not  require,  macrophage  function  testing 
(a  component  of  EPA's  acute  toxicity 
test  gudeline  40  CFR  799.9135)  because 
EPA  considers  existing  data  by 
Sherwood  et  al.  (1987;  Ref.  14)  adequate 
to  fulfill  this  aspect  of  the  acute  testing 
need.  Furthermore,  the  Tier  I  HAPs 
Testing  endpoints  (acute  toxicity  and 
acute  neurotoxicity)  will  not  be 
included  in  the  final  HAPs  test  rule 
because  the  route  of  testing  to  b6 
conducted  under  this  ECA  is  identical 
to  that  specified  in  the  HAPs 
rulemaking.  Finally,  depending  on  the 
outcome  of  EPA's  Program  Review,  the 
Agency  anticipates  that  the  balance  of 
the  testing  for  EDC  that  was  contained 
in  the  proposed  HAPs  test  rule,  as 
amended,  will  also  not  be  included  in 
the  final  HAPs  test  rule  because  the 
Companies  will  conduct  equivalent 
testing  as  Tier  II  Testing  and 
Extrapolation  Reporting  under  this  ECA 
alternative  testing  program  for  EDC. 
Therefore,  EPA  anticipates  the  fulfilling 
of  all  of  the  health  effects  testing 
requirements,  identified  in  the  HAPs 
proposed  rule,  as  amended,  by 
implementing  the  ECA  and  Order. 

The  issuance  of  the  ECA  and  Order 
constitutes  final  EPA  action  for 
purposes  of  5  U.S.C.  704. 

E.  What  if  EPA  Should  Require 
Additional  Health  Effects  Testing  on 
EDC? 

If  EPA  decides  in  the  future  that  it 
requires  additional  health  effects  data 
on  EDC.  the  Agency  will  initiate  a 
separate  action.  * 

IV.  Other  Impacts  of  the  ECA  for  EDC 

The  issuance  of  the  ECA  and  Order 
under  TSCA  section  4  subjects  the 
Companies  that  signed  the  ECA  to 


export  notification  requirements  under 
TSCA  section  12(b)(1),  as  set  forth  at  40 
CFR  part  707.  subpart  D,  if  they  export 
or  intend  to  export  EDC. 

In  the  12(b)  proposal  published  in  the 
Federal  Register  of  December  23.  1997 
(62  FR  67038)  (FRL-5762-8),  EPA 
proposed  to  amend  40  CFR  799.5000  by 
adding  EDC  to  the  list  of  chemicals 
subject  to  testing  consent  orders.  The 
listing  of  a  chemical  substance  at  40 
CFR  799.5000  serves  as  notification  to 
all  persons  who  export  or  intend  to 
export  the  chemical  substance  that: 

1 .  The  chemical  substance  is  the 
subject  of  an  ECA  and  Order. 

2.  EPA's  export  notification 
regulations  at  40  CFR  part  707.  subpart 
D,  apply  to  those  exporters  who  have 
signed  the  ECA,  as  well  as  those 
exporters  who  have  not  signed  the  ECA 
(40  CFR  799.19). 

When  a  final  rule  based  on  the 
proposed  rule  is  published  in  the 
Federal  Register,  all  persons  who  export 
or  who  intend  to  export  EDC  will  be 
subject  to  export  notification 
requirements. 

V.  Paperwork  Reduction  Act 

The  ECA  and  Order  announced  in  this 
notice  do  not  contain  any  information 
collection  requirements  that  require 
additional  approval  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.  The  information 
collection  requirements  related  to  test 
rules  and  ECAs  issued  under  TSCA 
section  4  have  already  been  approved  by 
OMB  under  OMB  control  number  2070- 
0033  (EPA  ICR  No.  1139).  The  one-time 
public  burden  for  this  collection  of 
information  is  estimated  to  be 
approximately  3,364  hours  total  (Ref. 
15).  Under  the  PRA,  "burden"  means 
the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  For  this  collection  it  includes 
the  time  needed  to  review  instructions; 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise, 
disclose  the  information.  An  agency 
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may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  ciurently  valid  OMB  control 
number.  The  OMB  control  number  for 
EPA's  regulations,  after  initial  display  in 
the  final  rule,  are  listed  in  40  CFR  part 
9. 

'  0 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

[OPPT-2002-0067;  FRL-7287-4] 

TSCA  Section  8(e);  Notification  of 
Substantial  Risk;  Policy  Clarification 
and  Reporting  Guidance 

agency:  Environmental  Protection 
Agency  (EPA).  ; 

ACTION:  Notice. 

Nummary:  EPA  is  hereby  finalizing 
revisions  to  certain  parts  of  EPA's 
"Statement  of  Interpretation  and 
Enforcement  Policy;  Notification  of 
Substantial  Risk"  (policy  statement) 
issued  March  16,  1978,  concerning  the 
reporting  of  "substantial  risk" 
information  pursuant  to  section  8(e)  of 
the  Toxic  Substances  Control  Act 
(TSCA).  EPA  is  making  these  revisions 


after  having  considered  public 
comments  that  were  solicited  in  1993 
and  1995.  Specifically,  the  revisions 
address  the  reporting  of  information  on 
the  release  of  chemical  substances  to, 
and  the  detection  of  chemical 
substances  in,  environmental  media,  the 
reporting  deadline  for  written 
"substantial  risk"  information,  and  the 
circumstances  under  which  certain 
information  need  not  be  reported  to  EPA 
imder  section  8(e)  of  TSCA.  EPA  is 
republishing  the  policy  statement  in  its 
entirety  in  this  document,  including 
both  those  portions  of  the  policy 
statement  that  are  revised  and  those 
portions  that  are  not  affected  by  any 
revisions.  Since  the  policy  statement 
was  published  in  1978,  this 
republication  is  intended  to.  ensiu^  that 
a  single  reference  source  for  the  TSCA 
section  8(e)  policy  and  guidance  is 
easily  available  to  the  regulated 
commimity  and  other  interested  parties. 
^OR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Barbara 
Cunningham.  Director,  Environmental 
Assistal^e  Division  (7408M).  Office  of 
Pollution  Prevention  and  Toxics. 
Environmental  Protection  Agency,,  1200 
Pennsylvania  Ave..  NW..  Washington, 
DC  20460-0001;  telephone  number: 
(202)  554-1404;  e-mail  address:  TSCA- 
Hotline@epa.gov. 

For  technical  information  contact: 
Richard  Hefter.  Chief,  High  Production 
Volume  Chemicals  Branch,  Risk 
Assessment  Division,  Office  Pollution 
Preventioq  and  Toxics,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  (202)  564- 
7649;  e-mail  address: 
hefter.richard@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  manufacture,  process, 
import,  or  distribute  in  commerce 
chemical  substances  and  mixtures. 
Potentially  affected  entities  may 
include,  but  are  not  limited  to: 

•  Chemical  manufacturers,  processors, 
and  distributors  (NAICS  325) 

•  Petroleum  refiners  and  distributors 
(NAICS  324) 

•  Manufacturers  of  plastic  parts  and 
components  (NAICS  325211) 

•  Paints  and  coatings  and  adhesive 
manufacturing  (NAICS  3255) 

•  Cleaning  compounds  and  similar    . 
products  manufacturing  (NAICS  3256) 

•  Electronics  manufacturing  (NAICS 
334  and  335) 

•  Automobiles  manufactunog  (NAICS 
3361)  ■  ^---..^ 
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•  Aircraft  manufacturing  (NAICS 
336411) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  reg^ding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
"be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  To  determine  whether 
you  or  your  business  may  be  affected  by 
this  action,  you  should  carefully 
examine  the  applicability  provisions  in 
Unit  VIII.,  Part  II.,  of  this  document.  If 
you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  technical 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identiHcation  (ID)  number 
OPPT-2002-0067.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center,  Rm.  Bl02-Reading 
Room,  EPA  West,  1301  Constitution 
Ave.,  NW.,  Washington,  DC.  The  EPA 
Docket  Center  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  EPA 
Docket  Center  Reading  Room  telephone 
number  is  (202)  566-1 744  and  the 
telephone  number  for  the  OPPT  Docket, 
which  is  located  in  EPA  Docket  Center, 
is  (202)  566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 
Information  about  the  Office  of 
Prevention,  Pesticides  and  Toxic 
Substances  (OPPTS)  and  OPPTS-related 
programs  is  available  from  http:// 
www.eDa.gov/opptsmnt/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 


of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  systenr,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

The  Agency  is  revising  and  clarifying 
certain  provisions  of  the  TSCA  section 
8(e)  policy  statement  issued  in  1978. 
Specifically  the  Agency  is  changing  the 
interpretation  that  section  8(e)  notices 
should  be  submitted  within  15  working 
days  by  lengthening  the  reporting 
period  to  30  calendar  days.  The  Agency 
is  revising  and  clarifying  the  guidance 
regarding  the  release  and  detection  of 
chemical  substances  in  environmental 
media,  which  includes  previously 
unsuspected  chemical  contamination 
stich  as  in  soil  and  ground  water,  and 
emergency  incidents  of  environmental 
contamination  such  as  spills  to  water 
and  releases  to  the  atmosphere.  Also, 
the  Agency  is  expanding  the  types  of 
information  that  it  believes  need  not  be 
reported  under  section  8(e)  and 
changing  the  reporting  periods  to 
provide  additional  time  for  industry 
compliance  with  TSCA  section  8(e).  In 
addition,  EPA  is  updating  certain 
reporting  contact  phone  numbers  and 
the  address  for  reporting  section  8(e) 
notices. 

While  the  Agency  is  only  revising 
portions  of  the  1978  guidance  it  has 
issued  in  earlier  documents,  EPA  is 
including  in  this  Federal  Register 
document,  along  with  the  revised 
guidance,  those  portions  of  earlier 
guidance  documents  that  are  not  being 
changed.  In  that  way,  members  of  the 
regulated  community  will  be  able  to 
find  all  current  EPA  guidance  on 
compliance  with  section  8(e)  in  this 
Federal  Register  document,  without 
having  to  consult  older  documents  as 
well. 

The  Agency  is  including  in  this 
guidance  document  its  preferences  for 
how  and  where  section  8(e)  notices 
should  be  submitted.  Although  these 
preferences  could  be  codified  in 
procedural  rules  under  the 
Administrative  Procedures  Act  (APA),  5 
U.S.C.  551  et  seq..  EPA  is  not  at  this 
time  adopting  them  as  rules.  While 
submitters  of  section  8(e)  notices  are  not 
therefore  obligated  to  comply  with  the 
preferences  articulated  in  this 
document,  EPA  encourages  submitters 
to  consider  and  follow  them  when 


preparing  and  submitting  TSCA  section 
8(e)  notices. 

Finally,  the  bulk  of  this  document 
contains  EPA's  guidance  on  certain 
types  of  information  it  cuirently 
believes  generally  meet  the  statutory       , 
standard  of  "information  which 
reasonabfy  supports  the  conclusion  that 
such  substance  or  mixture  presents  a 
substantial  risk  of  injury  to  health  or  the 
environment."  Some  of  this  guidance  is 
new,  and  reflects  public  comment 
following  the  Agency's  requests  for 
comments  in  1993  and  1995.  As  noted 
earlier,  this  document  also  contains 
earlier  guidance  issued  on  section  8(e) 
that  has  not  been  changed  and  that  is 
being  reprinted  here  for  the  convenience 
of  all  interested  persons. 

During  the  Compliance  Audit 
Program  (CAP)  (see  Unit  II.C),  EPA 
reviewed  the  provisions  in  the  reporting 
guidance  for  incidents  involving 
chemical  contamination  of  the 
environment.  The  changes  set  out  in 
this  document  were  developed  as  a 
result  of  that  review.  In  1993,  EPA 
issued  a  Federal  Register  notice  (58  FR 
37735,  July  13,  1993)  that  proposed 
changes  to  the  reporting  guidance.  In 
1995,  after  consideration  of  comments 
received  on  the  1993  proposal,  EPA 
sought  additional  public  comment  on 
proposed  changes  to  the  reporting 
guidance  (60  FR  14756,  March  20, 1995) 
(FRL^937-€).  Unit  III.  describes  the 
changes  EPA  proposed,  the  comments 
received  on  the  proposed  changes,  and 
the  Agency's  resolution  of  the  issues 
raised  by  the  comments. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

TSCA  section  8(e)  states,  "Any  person 
who  manufactures,  [imports,]  processes, 
or  distributes  in  commerce  a  chemical 
substance  or  mixture  and  who  obtains 
information  which  reasonably  supports 
the  conclusion  that  such  substance  or 
mixture  presents  a  substantial  risk  of 
injury  to  health  or  the  environment 
shall  immediately  inform  the  [EPA] 
Administrator  of  such  information 
unless  such  person  has  actual 
knowledge  that  the  Administrator  has 
been  adequately  informed  of  such 
information."  15  U.S.C.  2607(e). 

EPA  hopes  and  expects  that  this 
guidance  will  be  useful  to 
manufacturers,  including  importers, 
processors,  and  distributers  of  chemical 
substances  in  fulfilling  their 
responsibilities  under  section  8(e).  This 
guidance  is  not,  however,  a  substitute 
for  rulemaking  and  it  does  not  impose 
any  binding  requirements  upon  either 
the  regulated  community  or  the  Agency. 
In  any  particular  set  of  circumstances, 
any  person  who  has  a  question  about 
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the  applicability  of  section  8(e)  to 
certain  information  is  welcome  to 
contact  EPA.  In  responding  to  such 
person,  the  Agency  will  consider  the 
guidance  contained  in  this  document, 
but  the  guidance  will  not  be 
determinative.  It  is  also  important  to 
point  out  that  the  guidance  provided 
will  not  be  unalterable,  and  that  the 
Agency  may  revise  this  guidance 
without  notice  or  an  opportunity  to 
comment.  EPA  has  sought  public 
comment  on  this  guidance  so  that  it  can 
ensure  the  utility  of  the  guidance  for  the 
intended  audience.  If  it  becomes 
necessary,  the  Agency  will  revise  this 
guidance. 

C.  What  is  the  Agency's  Current  Policy 
on  and  Interpretation  of  the  TSCA 
Section  8(e)  Reporting  Requirements? 

The  section  8(e)  reporting 
requirements  became  effective  on  ' 
January  1, 1977,  the  effective  date  of 
TSCA.  The  statutory  language  of  section 
8(e)  requires  the  exercise  of  a  certain 
degree  of  judgment  in  determining  what 
information  must  be  reported.  Although 
section  8(e)  is  self-implementing,  EPA 
issued  a  proposed  policy  statement  in 
the  Federal  Register  of  September  9, 
1977  (42  FR  45362).  and  sought  public 
comment  with  regard  to  the  Agency's 
interpretation  and  implementation  of 
section  8(e).  Following  receipt  and 
consideration  of  public  comments,  on 
March  16,  1978  (43  FR  11110)  (FRL- 
849-2),  EPA  issued  a  final  TSCA  section 
8(e)  policy  statement  hereinafter  cited  as 
the  "1978  Policy  Statement."  The  1978 
Policy  Statement  described  the  types  of 
information  that  EPA  considers 
reportable  under  section  8(e)  and 
described  the  procedures  for  reporting 
such  information  to  EPA. 

In  the  Federal  Register  of  February'  1 . 
1991  (56  FR  41 28),  the  Agency 
announced  a  one-time  voluntary  TSCA 
section  8(e)  CAP.  The  CAP  was 
designed  primarily  to:  (1)  Obtain  any 
section  8(e)  information  that  was 
required  to  have  been  submitted  to  EPA 
before  the  CAP,  and  (2)  encourage 
companies  to  voluntarily  search 
("audit")  their  files  for  data  reportable 
under  section  8(e).  The  TSCA  section 
8(e)  CAP  established  a  schedule  of 
monetarj'  penalties  for  failure  to  submit 
section  8(e)  data  before  the  CAP.  and 
also  established  a,ceiling  on  penalties 
that  would  be  coMected  from  any  single 
company.  / 

D.  The  Reason  for  Issuing  Revised 
Guidance 

Corapcmies  considering  whether  to 
participate  in  the  CAP  had  raised 
questions  about  Parts  V.(b)(l)  and  V.(c) 
of  the  1978  Policy  Statement.  Those 


sections  outlined  the  reportability  of 
data  on  "widespread  and  previously 
unsuspected  distribution  in 
environmental  media"  and  "emergency 
incidents  of  environmental 
contamination,"  respectively.  In  order 
to  answer  the  questions  raised  by  the 
companies,  the  Agency  reviewed 
existing  section  8(e)  guidance  and 
determined  that  Parts  V.(b)(l)  and  V.(c) 
of  the  1978  Policy  Statement  needed 
clarification  and  refinement.  Therefore, 
in  the  Federal  Register  oT  June  20, 1991 
(56  FR  28458).  EPA  announced  that  the 
Agencv  was  suspending  application  of 
Parts  V.(b)(l)  and  V.(c)  of  the  1978 
Policy  Statement. 

That  Federal  Register  document  also 
stated  that  EPA  was  going  to  provide 
more  specific  guidance  aboiit  the  types 
of  information  on  environmental 
releases  and  detection  of  environmental 
contamination  that  should  be  submitted 
under  section  8(e).  Phase  2  of  the  CAP, 
which  was  to  deal  with  data  on 
environmental  contamination,  would  be 
triggered  by  publication  of  that  revised 
guidance  (phase  1  of  the  CAP  had  dealt 
with  studies  of  "effects"  of  toxic 
substances  on  health  or  the 
environment.).  On  July  13,  1993,  EPA 
issued  a  Federal  Register  document  (58 
FR  37735)  that  proposed  changes  to  the 
1978  Policy  Statement,  clarifying  the 
types  of  environmenjal  contamination 
data  that  EPA  believes  are  subject  to 
section  8(e)  reporting. 

Comments  received  on  the  proposed 
changes  took  issue  with  a  number  of  the 
revisions  proposed  by  the  Agency  as 
well  as  with  the  original  guidance. 
Based  on  the  comments  received,  it 
became  apparent  that  any  final  guidance 
would  likely  be  significantly  different 
from  previous -guidance  and  should 
therefore  be  applied  prospectively. 
Since  the  CAP  was  essentially  a 
retrospective  exercise,  the  decision  to 
make  substantial  revisions  in  the 
guidance  for  reporting  on  environmental 
contamination  called  into  question  the 
utility  of  carrying  out  phase  2. 
Consequently,  the  Agency,  in 
consultation  with  CAP  participants, 
decided-to  conclude  the  CAP  after  phase 
1  "effects"  reporting.  Letters  were  sent 
to  CAP  participants  announcing  the 
change  in  the  program,  and  the  CAP  was 
terminated  on  May  15,  1996.  EPA 
reached  final  settlements  with  CAP 
participants,  announced  those 
settlements  on  October  15,  1996,  and 
collected  payment  for  stipulated 
penalties. 

III.  Section  8(e)  Policy  Clarifications 
and  Revisions 

EPA's  interpretation  of  section  8(e)  is 
that  it  requires  the  reporting  of  certain 


"substantial  risk"  information 
concerning  the  release  of  chemical 
substances  to,  and  the  detection  of 
chemical  substances  in,  any 
environmental  medium.  In  order  to 
enhance  implementation  of  TSCA 
section  8(e),  EPA  is,  in  this  Federal 
Register  document,  publishing  a 
complete  version  of  the  policy  statement 
which  reflects  comments  received  on 
proposed  refinements  to  the  policy 
statement  published  on  Julv  13.  1993 
(58  FR  37735),  and  March  20,  1995  (60 
FR  14756).  EPA  has  also  decided  to 
reinstate  application  of  Part  V.(c) 
relating  to  "emergency  incidents  of     " 
environmental  contamination,"  which 
was  suspended  on  June  20.  1991  (56  FR 
28458). 

A.  What  Changes  were  Proposed  in 
1993? 

In  a  notice  published  in  the  Federal 
Register  on  July  13.  1993  (58  FR  37735). 
EPA  proposed  the  following  changes  to 
the  1978  Policy  Statement: 

1.  Revise  the  1978  reporting  guidance 
as  to  when  the  discover}'  of 
"widespread  and  previously 
unsuspected  [chemical]  distribution  in 

"environmental-media"  would  trigger  a 
substantial  risk  notice  under  section 
8(e).  EPA  indicated  that  the  key 
elements  to  consider  would  be  the 
known  hazard  potential  of  the 
contaminant,  how  "widespread"  the 
substance  is  in  the  environment,  andlhe 
potential  for  actual  human  or 
environmental  exposure.  EPA  further 
stated  that  the  weight  to  be  given 
exposure  considerations  would  be 
judged  in  light  of  hazard  potential,  i.e., 
the  more  hazardous  the  chemical  the 
less  one  would  weigh  exposure        ^^» 
considerations. 

2.  Expand  the  categories  of 
information  cited  in  the  1978  reporting 
guidance  that  EPA  believed  no  longer 
need  to  be  reported  to  under  section 
8(e).  The  major  change  proposed  was 
intended  to  reduce  the  potential  for 
TSCA  section  8(e)  submissions  to  be 
duplicative  of  reporting  under  other 
mandates,  by  allowing  an  exemption  for 
information  reported  under  other  EPA  '   - 
reporting  requirements  (including  those 
delegated  to  the  states).  Also,  a 
clarification  of  what  would  constitute 
"corroborative"  data  not  subject  to        "^ 
reporting  was  proposed. 

3.  Change  the  interpretation  that 
section  8(e)  notices  for  information 
other  than  "emergency  incidents  of 
environmental  contamination"  should 
be  submitted  within  15  working  days  by 
lengthening  the  reporting  period  to  30 
calendar  davs. 
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4.  Eliminate  the  need  to  follow  up  an 
emergency  release  notiHcation  under 
Part  V.{c)  with  a  written  report. 

5.  Clarify  standards  for  claiming  CBI 
in  section  8(e)  notices. 

6.  Correct  the  address  under  Part  IX. 
of  the  1978  Policy  Statement. 

B.  Summary  of  Public  Comments  on  the 
1993  and  1995  Proposed  Revisions  and 
EPA 's  Responses 

In  addition  to  the  brief  summaries  of 
public  comments  and  Agency  responses 
presented  in  this  Federal  Register 
document,  EPA  has  prepared  a 
"response  to  comments"  document  that 
addresses  in  greater  detail  the 
significant  comments  it  received  on  the 
proposed  changes.  The  public  version  of 
the  "response  to  comments"  document, 
which  does  not  contain  any  CBI 
information,  is  publicly  available  in  the 
docket  described  in  Unit  I.B.I  of  this 
document. 

1.  Comments  on  the  1993  proposed 
changes.  EPA  received  comments  from 
49  companies  and  industry  associations 
in  response  to  the  1993  Federal  Register 
document.  Commenters  suggested  that 
EPA's  proposed  plan  for  environmental 
reporting  lacked  criteria  that  were 
sufHciently  clear  to  enable  companies  to 
separate  "routine"  releases,  which  need 
not  be  reported,  from  the 
"extraordinary"  releases,  which  were  to 
be  reported  under  section  8{e). 
Commenters  stated  that  EPA  should 
provide  clearer  criteria  for  determining 
when  a  situation  presents  a  "substantial 
risk,"  and  should  provide  as  many 
"bright  lines"  as  possible  to  indicate 
what  would  and  would  not  be 
reportable  under  section  8(e). 
Specifically,  commenters: 

•  Questioned  EPA's  interpretation  of 
when  contamination  would  be 
"widespread." 

•  Stated  that  only  a  contaminant's 
"known"  toxicity  should  be  considered. 

•  Stated  that  for  contamination  to  be 
reportable,  it  must  be  "previously 
unsuspected"  contamination. 

•  Stated  that  the  contamination  must 
result  in  actual  or  high  probability  of 
significant  exposure  to  humans  or  non- 
human  organisms. 

•  Stated  that  any  contamination  to  be 
reported  under  section  8(e)  must 
"present"  a  substantial  risk  rather  than 
only  a  speculative  "may  present." 

•  Proposed  that  EPA  establish  a 
decision  tree  that  companies  could 
follow  to  determine  whether  to  report 
incidents  involving  environmental 
contamination  under  section  8(e). 
Commenters  stated  that  if  companies 
had  sequential  criteria,  they  would  be  in 
a  much  better  position  to  comply  with 


the  reporting  requirements  of  section 
8(e). 

•  Supported  the  change  to  the  section 
8(e)  notice  reporting  period  from  15  ' 
working  days  to  30  calendar  days. 

The  bulk  of  the  remaining  comments 
concerned  circumstances  under  which 
companies  need  not  report  information 
to  EPA.  EPA  had  proposed  to  exempt 
ttom  reporting  under  TSCA  section  8(e) 
information  companies  were  required  to 
report  under  other  EPA  authorities 
(including  those  delegated  to  the  States). 
However,  the  exemption  would  only 
apply  if  the  information  was  submitted 
under  the  other  authorities  within  30 
days  of  obtaining  the  information. 
Commenters  believed  that  this  would 
offer  little  relief  because  many  of  the 
other  authorities  have  reporting  periods 
longer  than  30  days.  The  companies 
would  either  have  to  accelerate  their 
reporting  under  authorities  other  than 
TSCA  section  8(e)  or  submit  two 
reports,  one  within  30  days  under 
section  8(e)  and  another  within  the  time 
frame  of  the  other  requirement.  The 
commenters  suggested  allowing  a  longer 
time  frame,  i.e.,  90  days  or  longer,  for 
that  information  submitted  under 
authorities  other  than  TSCA  section 
8(e). 

Commenters  also  suggested 
expanding  the  "other  authorities"   . 
exemption  to  include  reporting  under 
all  Federal  enviroiunental  statutes  as 
well  as  State  laws  and  regulations, 
especially  when  a  site  is  undergoing 
remediation  for  contamination  with 
hazardous  waste  and  any  environmental 
or  health  threats  associated  with  those 
contaminants  are  being  addressed  in  the 
course  of  the  remediation. 

Finally,  EPA  received  comments  on 
the  relationship  of  the  revised  guidance 
to  phase  2  of  the  CAP.  The  sentiment 
expressed  by  all  those  who  commented 
on  this  issue  was  that,  given  the  limited 
guidance  in  the  1978  Policy  Statement, 
EPA's  suspension  of  the  guidance 
section  on  environmental 
contamination, "and  the  likelihood  that 
EPA's  final  guidance  would  be 
essentially  "new."  the  final  guidance 
should  only  be  enforced  prospectively. 
Consequently,  companies  should  not  be 
subject  to  any  liability  for  past  failures 
to  report  imder  the  criteria  of  the  "new" 
guidance. 

2.  EPA's  response  to  comments  on  the 
1993  proposed  changes;  the  1995 
proposed  draft  guidance.  In  response  to 
the  comments  received  on  the  1993 
proposed  changes  to  the  1978  guidance, 
on  March  20.  1995,  EPA  issued  revised 
proposed  guidance  to  address  the 
commenters'  concerns. 

First,  in  the  1995  notice,  EPA 
proposed  clarifications  to  the  situations 


involving  environmental  contamination 
which  EPA  believes  would  need  to  be 
reported.  Language  suggested  in 
conunents  to  the  1993  notice  was 
adopted,  specifying  that  the 
contamination  must  be  "previously 
unsuspected,"  that  "exposiu^"  has 
occurred  or  there  is  a  substantial 
likelihood  that  it  will  occur,  and  that 
the  chemical(s)  in  question  is  "known" 
to  cause  serious  adverse  effects.  EPA 
stated  that  information  on  those  effects 
could  be  obtained  from  several  sources: 

•  Databases  available  to  the  public 
(online  or  in  paper  versions),  such  as 
the  National  Library  of  Medicine  (NLM) 
databases  (Toxline,  Medline,  Hazardous 
Substances  Data  Bank,,  etc.).  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH)  Registry  of  Toxic  Effects 
of  Chemical  Substances  (RTECS),  EPA's 
Aquatic  Toxicity  Information  Retrieval 
database  (AQUIRE)  (Now  the 
Ecotoxicology  (ECOTOX)  database) 
www.epa.gov/ecotox/. 

•  Reports  to  EPA  or  other  government 
agencies. 

•  Unpublished  data  known  to  the 
person  or  entity  subject  to  reporting. 

As  regards  the  issue  of  what  is  meant 
by  "known"  to  cause  serious  adverse 
effects,  EPA  did  not  mean  that  the 
effects  must  be  conclusively  shown  and 
did  not  intend  a  higher  standard  of 
certainty  than  for  the  "effects"  reporting 
part  of  the  1978  Pohcy  Statement.  In 
that  notice,  EPA  stated  that  all  that  is 
needed  for  an  effect  to  be  "known"  is 
that  the  information  reasonably 
supports  that  the  chemical  can  cause  the 
effect(s)  of  concern.  This  issue  is 
addressed  in  the  1978  Policy  Statement 
in  EPA's  response  to  comments  that 
questioned  the  use  of  "may  suggest" 
language  regarding  information  obtained 
and  the  reporting  of  substantial  risk 
information  (see  Supplementary 
Information  paragraph  (3)  of  the  1978 
Policy  Statement). 

In  addition,  EPA  agreed  to  allow  the 
use  of  "benchmark  levels"  to  help 
determine  if  tlie  information  should  be 
reported.  EPA  has  established 
benchmark  levels  for  various 
substances.  Benchmark  levels  are 
concentrations  that  either  trigger  a 
regulatory  response,  or  concentrations 
above  which  a  substance  is  presumed  to 
present  a  risk  to  health  and/or  the 
environment.  For  instance,  the  Agency 
has  developed  Reference  Doses  (RfD's) 
for  numerous  substances  under  its 
Integrated  Risk  Information  System 
(IRIS).  Reference  doses  establish  a  level 
of  exposure  where  no  adverse  effects 
would  be  expected  to  be  manifested. 
Thus,  if  a  person  found  groundwater 
contaminated  with  a  chemical  at  a  level 
that  did  not  exceed  the  RfD  for  that 


substance,  the  person  could  assume  that 
a  substantial  risk  does  not  exist.  It 
should  be  noted  that  benchmark  levels 
are  often  medium-specific,  so  their  use 
should  be  limited  accordingly. 
Examples  of  certain  benchmark  levels 
can  be  found  at  the  following  EPA  Web 
sites:  http://www.epa.gov/iris/  and 
http://www.epa.gov/ost/drinking/ 
standards/dwstandards.pdf. 

Second,  EPA  increased* the  number  of 
types  of  information  that  it  believed 
need  not  be  reported  under  TSCA 
section  8(e).  The  types  of  information 
proposed  to  be  exempted  included: 

•  Draft  and  final  reports  made 
available  to  the  public  by  other  Federal 
agencies. 

•  Data  obtained  from  scientific 
journals  and  databases,  including,  but 
not  limited  to.  those  to  which  EPA 
subscribes. 

•  Information  obtained  from  news 
publications  and  radio/television 
broadcasts. 

•  Information  obtained  at  scientific 
meetings  or  conferences  where  EPA  is 
the  sponsor,  where  the  information- is 
presented  by  an  EPA  employee  or 
contractor  acting  on  behalf  of  EPA,  and 
at  other  similar  meetings,  provided  that 
such  information  is  cited  or  abstracted 
in  a  scientific  journal  or  database  within 
90  days  of  a  person  subject  to  reporting 
under  section  8(e)  obtaining  such 
information. 

The  rationale  for  these  proposed 
changes  was  to  relieve  persons  who  are 
potentially  subject  to  reporting  under 
section  8(e)  from  the  burden  of 
considering  information  from  secondary 
sources  when  the  secondary  source  does 
not  provide  sufficient  information  for  a 
person  to  judge  whether  the  information 
should  be  reported.  For  instance,  a 
manufacturer  of  a  chemical  might  obtain 
a  news  article  about  research  done  by 
another  company.  A  person  reading  the 
article  would  need  the  underlying  study 
to  evaluate  the  true  significance  of  the 
results  of  the  research  and,  based  on 
that  evaluation,  make  a  judgment  as  to 
whether  there  is  a  substantial  risk  of 
injury  to  human  health  or  the 
environment.  In  such  a  case,  the 
potential  reporting  obligation  falls  on 
the  company  that  generated  the  research 
discussed  in  the  neWs  article. 

Third,  EPA  retained  the  interpretation 
proposed  in  the  1993  Federal  Register 
notice  that  section  8(e)  notices  for 
information  other  than  "emergency 
incidents  of  environmental 
contamination,"  should  be  submitted 
within  30  calendar  days.  EPA  continues 
to  believe  that  the  change  from  15 
working  days  to  30  calendar  days  would 
significantly  relieve  the  burden  on 
persons.subject  to  section  8(e)  reporting 


without  substantially  affecting  EPA's 
ability  to  appropriately  evaluate  and 
respond  in  a  timely  manner  to  the 
reported  information. 

Fourth,  EPA  identified  the  group  of 
statutes  for  which  exemptions  would  be 
granted  from  reporting  of  non- 
emergency information  under  TSCA 
section  8(e),  specifying  the  other 
statutes  administered  by  EPA  and  those 
for  which  implementation  was 
delegated  to  the  States.  The  maximum 
allowable  reporting  period,  in  lieu  of 
reporting  imder  section  8(e),  imder 
those  other  authorities  was  increased 
from  30  to  90  days  from  the  date 
reportable  non-emergency  situations  of 
chemical  contamination  was  obtained 
by  a  person  subject  to  section  8(e).  i.e. 
persons  reporting  to  the  other 
authorities  within  the  90-day  time 
freune  would  be  exempt  from  reporting 
the  information  under  section  8(e).  EPA 
believed  that  extending  the  time  for 
reporting  non-emergency  situations  of 
chemical  contamination  would  allow 
for  those  instances  where  assembling 
several  types  of  information  in  order  to 
determine  whether  section  8(e)  applies 
could  take  more  than  30  days  and  was 
consistent  with  the  majority  of  the 
reporting  periods  under  the  other 
statutes. 

Fifth,  if  the  Federal  government  or  a 
State  requires  that  information  be 
submitted  on  a  site  remediation  program 
carried  out  under  Federal  or  State, 
regulations,  that  information  would  not 
have  to  be  separately  submitted  under 
section  8(e)  beyond  an  initial  section 
8(e)  notification.  The  Agency  believed 
that  once  the  chemical  contamination 
situation  has  been  identified,  such  as  by 
a  notice  under  section  8(e).  and  the  site 
is  undergoing  remediation,  little  if  any 
additional  benefit  is  gained  by 
subsequent  section  8(e)  reporting 
concerning  that  chemical  contamination 
situation  at  the  same  site. 

Sixth,  usually  only  the  person  who 
operates  or  owns  a  site  at  which 
environmental  contamination  has 
occurred  would  have  the  responsibility 
to  report  under  section  8(e).  It  is 
imlikely  that  a  person  not  associated 
with  a  site  as  an  owner  or  operator 
would  have  access  to  a  sufficiently  wide 
range  of  information  about  an 
environmental  contamination  situation 
to  determine  whether  data  on  the 
contamination  meet  the  test  for  section 
8(e)  reporting.  This  is  unlike  the 
acquisition  of  effects  test  data,  because 
data  on  effects  are  not  site-specific  and 
have  general  applicability  for 
production  and  use  of  the  chemical  of 
interest  in  the  United  States.  Similarly, 
persons  subject  to  section  8(e)  would 
not  have  to  report  information  obtained 


about  a  site  outside  the  United  States 
unless  there  is  potential  for 
contamination  from  that  site  to  enter  the 
United  States. 

Seventh,  because  of  the  number  of 
changes  made  to  the  proposed  guidance 
in  the  1995  Federal  Regiister  notice  and 
the  fact  that  it  represented  a  significant 
change  from  the  original  guidance 
suspended  on  June  20,  1991,  the  Agency 
concluded  that  the  revised  guidance 
when  issued  should  be  applied 
prospectively.  This  eliminates  the  need 
for  companies  to  review  files  currently 
in  their  possession  for  information  that 
may  be  subject  to  section  8(e)  reporting 
in  accordance  with  the  revised 
guidance.  However,  data  in  such  files 
could  be  subject  to  section  8(e)  reporting 
if  data  obtained  by  a  company  after 
issuance  of  the  revised  guidance 
triggered  a  review  of  such  preexisting 
data  and  in  doing  so  the  combination  of 
preexisting  and  new  data  met  the 
section  8(e)  reporting  criteria. 

Eighth,  the  Agency  stated  that  it 
would  develop,  in  cooperation  with 
interested  parties,  a  "question  and 
answer"  (Q.  and  A.)  document  that 
would  provide  further  detail  and  "real 
world"  examples  to  further  assist 
persons  in  fulfilling  their  section  8(e) 
reporting  responsibilities  as  regards  the 
revised  guidance.  The  Agency  stated 
that  it  intends  to  work  with  interested 
parties  to  prepare  such  a  Q.  and  A. 
document,  which  EPA  expects  to  have 
available  several  months  from  the 
issuance  of  the  final  reporting  guidance. 
At  that  time,  the  Agency  intends  to  post 
the  Q.  and  A.  document  on  the  TSCA 
section  8(e)  homepage  (http:// 
www.epa.gov/oppt/tsca8e).  A  copy  may 
also  be  obtained  from  the  contacts  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  As  additional  examples,  or 
questions  and  answers  are  identified  as 
being  of  potential  value  to  share 
broadfy.  the  Agency  will  refine  this  Q. 
and  A.  document. 

Finally,  some  commenters  requested 
an  additional  opportunity  to  review  the 
revised  draft  guidance  developed  in 
response  to  the  extensive  comments  of 
the  proposed  revisions  in.  the  July  13, 
1993  Federal  Register  notice.  On  March 
20,  1995  (58  FR  37735).  the  Agency 
published  a  notice  of  availability  in  the 
Federal  Register  of  the  revised  draft 
guidance  and  allowed  45  days  for 
comment.  The  1995  draft  guidance 
substantially  responded  to  the 
comments  received  on  the  1993 
proposed  revisions. 

3.  Comments  on  the  1995  proposed 
changes  and  EPA 's  response.  In 
response  to  the  Agency's  request  for 
comment  on  the  revised  draft  guidance 
published  in  1995,  EPA  received 
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comments  from  22  companies  and  trade 
associations.  The  commenters  generally 
agreed  that  the  changes  made  by  EPA 
addressed  most  of  their  major  comments 
on  the  1993  proposed  guidance,  and 
that  the  1995  revised  guidance  was  a 
significant  improvement.  For  example, 
the  Monsanto  Company  stated:  "The 
rcproposed  guidance,  as  summarized  in 
the  draft  policy  text  for  public  comment 
dated  March  9,  1995.  is  a  significant 
improvement  over  the  guidance 
published  July  13. 1993.  The  reproposed 
guidance  significantly  minimizes  the 
duplicative  over-reporting  burden  that 
characterized  the  earlier  guidance 
document.  We  support  the  reproposed 
guidance  document  and  believe  it  is 
generally  consistent  with  the 
Congressional  intent  of  the  original 
drafters  of  TSCA,  as  well  as  current 
Agency  and  Congressional  efforts  to 
reform  government  reporting 
requirements  to  minimize  duplicative 
and  unneeded  over-reporting.  The 
reproposed  guidance  document  on 
environmental  release/contamination  is 
a  significant  move  in  the  direction  of 
clarifying  the  Agency's  need  for 
information  that  reasonably  supports  a 
conclusion  of  substantial  risk."  (Ref.  1). 

In  addition  to  their  statements  of 
support  for  the  proposed  changes,  the 
commenters  requested  a  number  of 
clarifications/definitions  of  terms, 
editorial  rewordings,  and  other  less 
substantive  changes  that  are  addressed 
in  a  "response-to-comments"  document 
that  can  be  found  in  the  docket  as 
described  in  Unit  I.B.I.  Commenters 
expressed  strong  support  for  making  the 
new  guidance  prospective,  ending  the 
CAP  at  phase  1,  and  developing  a  Q. 
and  A.  document.  As  previously 
discussed,  EPA  is  in  agreement  with 
those  comments. 

One  major  area  where  industry 
commenters  requested  further  changes 
was  the  exemption  from  reporting  under 
section  8(e)  for  data  submitted  to  EPA 
or  other  agencies  under  other 
authorities.  The  commenters  were       » 
concerned  about  the  extent  to  which 
exemptions  from  reporting  under 
section  8(e)  would  be  granted  for 
reporting  under  authorities  other  than 
EPA  statutes  administered  either  by  the 
Agency  or,  where  implementation  of  an 
EPA  statute  has  been  delegated  to  the 
States.  EPA  had  proposed  to  reduce  the 
potential  for  duplicative  submission 
under  TSCA  section  8(e)  authorities  by 
allowing  an  exemption  to  reporting 
under  section  8(e)  for  all  information 
which  is  required  to  be  reported  under 
other  EPA  statutes  including  where 
implementation  had  been  delegated  to 
the  States,  and  where  such  reporting 
was  required  to  be  submitted  within  90 


days  of  being  obtained.  Industry 
commenters  also  questioned  the  length 
of  the  time  period  for  reporting 
proposed  by  EPA.  Industry  commenters 
requested  that  the  exemption  be 
expanded  to:  (1)  Include  any  mandatory 
reporting  requirement  whether  Federal, 
State,  or  local,  and  (2)  allow  reporting 
within  the  lime  frame  provided  by  the 
individual  reporting  authorities. 

Regarding  expanding  the  section  8(e) 
policy  statement  list  of  reporting 
authorities  that  would  fall  under  a 
reporting  exemption  in  Part  VII.  of  the 
policy  statement,  the  July  1993  and 
March  1995  proposals  included  an 
exemption  to  reporting  only  if  the 
information  was  to  be  submitted  under 
EPA  statutes,  including  statutes  such  as 
the  Clean  Air  Act,  where 
implementation  has  been  delegated  in 
large  part  to  the  States.  Delegation  of 
implementation  allowed  a  clear  "nexus" 
to  be  shown  between  a  State  reporting 
requirement  and  EPA.  thus  following 
the  statutory  language  of  section  8(e) 
which  does  not  require  reporting  if  a 
company  has  "actual  knowledge  that 
the  Administrator  has  been  adequately 
informed  of  such  information."  The 
commenters  would  have  EPA  expand 
the  reporting  exemption  by  including 
any  Federal.  State,  or  local  reporting 
requirements. 

The  issue  of  expanding  the  reporting 
authorities  is  problematic  because  of  the 
statutory  language  in  section  8(e). 
However,  it  is  also  relevant  to  look  to 
the  purpose  of  TSCA.  and  section  8(e) 
in  particular,  in  light  of  the  legislative 
history  concerning  how  TSCA  should  be 
implemented.  TSCA  was  designed  to  fill 
a  number  of  regulatory  gaps.  Those 
included  review  of  "new"  chemicals, 
collection  of  test  data  on  new  and 
existing  chemicals,  and  regulation  of 
chemicals  to  address  risks  associated 
with  chemicals'  production,  use,  or 
disposal.  Specifically,  regarding  the 
submission  of  test  data.  Congress 
wanted  to  avoid  the  potential  for 
industry  to  withhold  "information 
which  would  have  revealed  hazards 
associated  with  these  chemicals  at  a 
much  earlier  date"  (Ref.  2).  Thus,  the 
reporting  requirement  of  section  8(e)  of 
TSCA  was  established  so  that  the 
Agency  would  be  "adequately 
informed"  to  enable  it  to  take  corrective 
action  if  necessary.  While  Congress 
envisioned  TSCA  as  filling  a  major  gap 
in  the  regulatory  framework  protecting 
human  health  and  the  environment,  it 
also  directed  the  Administrator  to  avoid 
duplicating  existing  (and  future) 
regulatory  and  enforcement  authorities. 

Given  the  statutory  language  of 
section  8(e),  it  is  hard  to  make  a  case 
that  the  Administrator  is  adequately 


informed  of  reporting  under  State  or 
local  authorities,  other  than  those 
reporting  requirements  that  originate  in 
laws  administrated  by  EPA  in  which  the 
United  States  Congress  has  provided  for 
delegation  to  the  States,  and  such 
delegation  has  occurred.  Except  where 
such  delegation  of  EPA  authority  has 
occurred,  the  Agency  believes  reporting 
to  a  state  government  may  not  result  in 
EPA  getting  important  information  in  a 
timely  manner  and.  therefore,  EPA  does 
not  believe  it  is  appropriate  to  exempt 
from  section  8(e).  information  that  is 
reported  to  state  governments. 

However,  at  least  some  information 
reported  under  other  Federal  authorities 
could  be  viewed  differently.  While  there 
is  not  a  direct  statutory  "nexus,"  often 
there  is  a  considerable  amount  of 
interagency  cooperation  in  dealing  with 
environmental  contamination 
situations,  e.g..  the  National  Response 
Center.  To  the  extent  EPA  Headquarters 
and  the  Regions  become  involved  in 
joint  cleanups,  assessments,  etc..  or  act 
in  advisory  roles  with  other  Federal 
agencies,  the  Administrator  could 
reasonably  be  considered  to  be 
adequately  informed.  The  Agency 
believes  that  information  reported  \inder 
other  Federal  authorities  for  site-specific 
contamination  within  90  calendar  days    - 
or  immediately  pursuant  to  a  mandatory 
reporting  requirement  qualifies  for 
exemption  from  section  8(e)  reporting. 
While  this  approach  reduces  the  role 
of  section  8(e)  in  the  reporting  of  site- 
specific  release/contamination 
information.  Congress'  goal  in  passing 
TSCA  to  ensure  that  important  health 
and  environmental  related  information 
are  reported  in  a  timely  fashion  will  still 
be  met.  Further,  since  there  is  now  a 
considerable  array  df  Federal  health  and 
environmental  reporting  requirements, 
including  section  8(e),  which  provide 
such  information  and  for  which  there  is 
enhanced  public  access,  Congress's  goal 
is  not  considered  to  be  compromised  by 
some  of  the  expanded  exemptions. 
However,  product  contamination 
information  that  could  be  required  to  be 
submitted  to  the  Consumer  Product 
Safety  Commission  (CPSC)  under  their 
regulations  is  not  analogous.  CPSC  has 
a  more  narrow  purview  (i.e..  consumer 
product  safety)  and  could  not 
adequately  assess  or  address  chemical 
contamination  from  a  product  that  may 
also  have  industrial/commercial 
applications  or  may  present  potential 
environmental  riskis  during  its 
manufacture  and  processing.  In  such 
instances,  reporting  to  EPA,  as  well  as 
CPSC  would  allow  EPA.  consistent  with 
the  intent  of  TSCA.  to  address  all  the 
potential  risks  presented,  where 
appropriate.  Consequently,  EPA  has 
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concluded  that  section  8(e)  reporting 
will  continue  to  be  required  for 
chemical  product  contamination, 
because  EPA,  uniquely  among  Federal 
agencies,  has  the  authority  to  address  all 
potential  health  and  environmental  risk 
aspects  of  a  chemical's  life  cycle. 

Regarding  the  issue  of  expanding  the 
reporting  exemption  in  Part  VII.  of  the 
section  8  policy  statement  to  allow 
reporting  within  the  time  frame 
provided  by  the  individual  reporting 
authorities,  as  originally  proposed  in 
1993,  companies  would  not  be  required 
to  report  information  under  section  8(e) 
if  the  information  was  required  to  be 
submitted  under  other  EPA  or  EPA- 
delegated  authorities,  so  long  as  the 
other  statute  required  reporting  within 
30  days  bom  the  day  a  person  who  was 
required  to  report  obtained  information 
required  to  be  submitted.  Commenters 
noted  that  only  a  few  of  the  regulations 
required  reporting  within  30  days,  so 
the  exemption  would  be  of  limited 
value  given  that  companies  would  still 
be  required  to  report  the  information 
under  section  8(e)  as  well  as  under  the 
other  regulations.  To  address  this 
concern,  the  reporting  policy  is  being 
changed.  Companies  would  be  exempt 
from  reporting  information  imder 
section  8(e)  as  long  as  the  company 
complies  with  the  relevant  reporting 
requirement  of  another  statute,  as 
described  in  Part  VII.  of  the  TSCA 
section  8(e)  policy  and  guidance,  that 
requires  reporting  within  90  days  bom 
the  day  a  person  obtained  information 
required  to  be  submitted.  This  change 
was  based  on  information  submitted  by 
industry  showing  that  roughly  70 
percent  of  the  reporting  requirements 
have  reporting  periods  of  90  days  or  less 
(see  Ref  3  at  page  29,  Table  1).  Further, 
an  examination  of  the  cited  reporting 
requirements  shows  that  the  90-day 
period  will  capture  reports  that 
otherwise  would  be  required  under 
section  8(e),  namely  newly  found 
environmental  contamination  bova 
spills,  leaking  tanks,  and  other  tjrpes  of 
releases.  By  and  large,  the  types  of 
reporting  for  which  the  statutory  time 
limits  for  filing  of  mandatory  reports  are 
longer  than  90  days  include  periodic 
summary  reports,  minor  operating 
changes  allowed  by  permits,  etc. 

It  appears  that  most  or  all  of  the 
exposure-related  or  site-specific  release/ 
detection  information  that  might  be 
considered  reportable  under  section  8(e) 
would  be  required  to  be  reported  under 
other  authorities  within  90  days  of  such 
information  being  obtained.  Therefore, 
there  would  be  a  negligible  reduction  of 
the  reporting  burden  if  authorities 
whose  reporting  time  limits  exceed  90 
days  were  also  exempted  from  reporting 


under  section  8(e).  Also,  such  a  change 
seems  inconsistent  with  the  statutory 
language  that  substantial  risk 
information  be  "immediately"  reported. 
Given  that  a  90-day  limit  appears  to 
resolve  most  of  the  problem  with 
potentially  duplicative  reporting,  and 
that  longer  limits  may  not  be  consistent 
with  the  statutory  directive  for 
"immediate  reporting,"  EPA  has 
decided  to  keep  the  reporting  time  limit 
at  90  days  as  proposed  in  the  1995  draft 
guidance. 

Additionally,  as  proposed  in  the  1993 
and  reproposed  1995  draft  guidance. 
EPA  is  adopting  the  interpretation  that 
section  8(e)  notices  for  information 
other  than  "emergency  incidents  of 
environmental  contamination"  should 
be  submitted  within  30  calendar  days. 
Thus  the  Agency  is  changing  in  this 
guidance  document  its  interpretation  of 
the  term  "immediately"  in  this  context. 
EPA  believes  the  term  should  be 
interpreted  more  flexibly  based  upon 
the  Agency's  experience  of  processing 
and  use  of  data  reported  under  section 
8(e)  and  comments  received  from 
interested  parties.  EPA  has  concluded 
that,  with  die  exception  of  reporting 
related  to  emergency  incidents  of 
environmental  contamination,  section 
8(e)  reports  should  be  submitted  to  EPA 
within  30  calendar  days  of  obtaining  the 
reportable  information,  instead  of  the  15 
working  days  that  was  articulated  in 
previous  guidance.  The  Agency  believes 
that  application  of  this  interpretation  for 
the  statutory  term  "immediately"  will 
not  adversely  impact  section  8(e) 's 
purpose  of  assuring  that  the  Agency 
becomes  aware  of  important  risk-related 
information  in  a  timely  manner.  In 
addition,  providing  30  calendar  days  for 
reporting  to  the  Agency  is  consistent 
with  the  regulations  under  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq.,  which  provides  that 
agencies  should  not  require  a  written 
response  in  fewer  than  30  days  after 
receipt  without  demonstrating  that  it  is 
necessary  to  satisfy  a  statutory 
requirement  or  other  substantial  need  (5 
CFR  1320.5(d)(2)(ii)).  Although  TSCA 
section  8(e)  clearly  provides  the 
necessary  statutory  justification  to 
require  a  shorter  response  time,  the 
Agency  is  using  the  minimum  time 
frame  established  under  the  PRA  to 
respond  to  the  commenters  who 
indicated  the  need  for  additional  time  to 
process  a  submission. 

C.  EPA's  reinstatement  of  Part  V.(c} 

"Emergency  incidents  of 
environmental  contamination."  Part 
V.{c)  of  the  1978  Policy  Statement, 
which  addresses  what  constitutes  a 
"substantial  risk"  in  the  context  of 


emergency  incidents  of  environmental 
contamination,  was  suspended  on  June 
20. 1991  (56  FR  28458).  EPA  has 
decided,  for  the  following  reasons,  to 
reinstate  Part  V.(c): 

•  EPA  is  making  a  nimiber  of  changes 
to  the  reporting  guidance  that  would 
affect  emergency  incident  reporting. 
Changes  include  reporting  to  the 
National  Response  Center,  elimination 
of  follow-up  written  section  8(e)  reports, 
and  expansion  of  the  list  of  authorities 
persons  could  report  under  in  lieu  of 
section  8(e). 

•  Part  V.(c)  includes  the  basic 
elements  of  the  new  Part  V.(b)(l) 
guidance:  The  adverse  effect(s)  in 
question  have  been  ascribed  to  the 
chemical;  human  or  environmental 
exposure  may  occur;  exposure  (in  this 
case,  an  emergency  release)  threatens 
humans  and/or  non-human  organisms 
with  serious  adverse  effects. 

•  EPA  believes  such  reporting  under 
section  8(e)  is  still  necessary.  Although 
many  release  incidents  are  covered 
under  other  statutes,  there  may  be 
instances  where  chemicals  that  have  not 
yet  been  reviewed  for  release  reporting 
under  other  EPA  programs  have  the 
requisite  hazard  characteristics  to 
require  a  response/notification  if  there 
is  a  release  to  the  environment.  In  this  . 
regard,  EPA  agrees  with  a  comment 
from  the  Chemical  Manufacturers 
Association  (CMA — CMA  is  now  the 
American  Chemistry  Council)  indicating 
that,  if  EPA  retains  the  distinction 
between  emergency  and  non-emergency 
situations  of  environmental 
contamination,  "emergency"  should  be 
defined.  CMA  stated:  "CMA  believes  an 
'emergency'  should  be  defined  as  a 
situation  in  which  a  significant  threat  to 
human  health  or  the  environment  is 
imminent  or  already  present,  and  where 
immediate  action  is  necessary  to  abate 
the  hazard.  Such  an  approach  would  be 
consistent  with  the  Agency's  previous 
description  of  non-emergency  situations 
of  environmental  contamination  as  . 
situations  which  do  not  require 
immediate  action,  but  nevertheless 
reasonably  support  the  conclusion  of 
'substantial  risk.'"  (Ref  4).  EPA  believes 
that  revised  Part  V.(b)(l),  the  reinstated 
Part  V.(c),  and  the  reporting  procedures 
adequately  make  the  distinction 
described  by  CMA  in  that  a  "substantial 
risk"  in  this  context  is  an  "emergency 
incident  of  environmental 
contamination"  that  "seriously 
threatens"  humans  or  the  environment. 

IV.  Oaims  of  Confidentiality  for  D^a 
Submitted  under  TSCA  Section  8(e) 

In  general,  health  and  safety 
information  submitted  to  EPA — even  as 
confidential — may  be  released  to  the 
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public,  except  as  noted  lielow.  EPA 
considers  information  contained  in  a 
notice  of  substantial  risk  under  TSCA 
section  8(e)  to  be  health  and  safety 
information  and,  therefore,  covered  by 
the  term  "health  and  safety  study,"  as 
defined  in  section  3(6)  of  TSCA.  TSCA 
section  3(6)  defines  a  "health  and  safety 
study"  as  "any  study  of  any  effect  of  a 
chemical  substance  or  mixture  on  health 
or  the  environment  or  on  both, 
including  the  underlying  data  and 
epidemiological  studies,  studies  of 
occupational  exposure  to  a  chemical 
substance  or  mixture,  toxicological, 
clinical,  and  ecological  studies  of  a 
chemical  substance  or  mixtiure,  and  any 
test  performed  pursuant  to  this  Act." 

Under  TSCA  section  14(b),  health  and 
safety  information  may  be  disclosed  to 
the  public  (i.e.,  may  not  be  protected  as 
confidential).  However,  the  section  does 
not  authorize  public  release  of 
information  concerning  the 
manufacturing  process  of  a  chemical 
substance  or  mixture  which  is  the 
subject  of  submitted  health  and  safety 
information,  including  data  "disclosing 
the  portion  of  the  mixture  comprised  by 
any  of  the  chemical  substances  in  the 
mixture." 

In  the  legislative  history  of  TSCA,  the 
Conference  Committee  stated  that  "[i)t 
is  intended  that  the  term  (health  and 
safety  studies)  be  interpreted  broadly. 
Not  only  is  information  which  arises  as 
a  result  of  a  formal,  disciplined  study 
included,  but  other  information  relating 
to  the  effects  of  a  chemical  substance  or 
mixture  on  health  and  the  environment 
is  also  included.  Any  data  that  bears  on 
the  effects  of  a  chemical  substance  on 
health  or  the  environment  would  be 
included."  (Ref  5).  EPA  believes  that 
TSCA  section  8(e)  information,  such  as 
information  or  underlying  data  from 
studies  carried  out  to  investigate  the 
effects  of  a  chemical  (or  a  mixture  of 
chemicals)  on  health  or  the 
environment,  or  reports  concerning  the 
effects  of  unintentional  or  accidental 
releases  or  exposures,  is  information 
that  "bears  on  the  effects  of  a  chemical 
substance  on  health  or  the 
environment." 

Therefore,  incident  information, 
exposure  studies,  and  their  underlying 
data  should  be  considered  covered 
under  the  term  "health  and  safety 
study."  To  the  extent  that  information 
contained  in  a  section  8(e)  substantial 
risk  report  falls  within  the  meaning  of 
the  term  "health  and  safety  study" 
under  TSCA,  it  will  not  be  afforded 
TSCA  "Confidential  Business 
Information"  (CBI)  protection  except  as 
noted  in  the  following  paragraph. 

EPA  considers  chemical  identity  to  be 
part  of,  the  underlying  data  to,  a  health 


and  safety  study.  See,  for  example,  40 
CFR  716.3  and  40  CFR  720.3(k). 
Consequently,  the  confidential  identity 
of  a  chemical  substance  will  not  be 
protected  by  EPA  unless  otherwise 
provided  for  uirder  section  14  of  TSCA 
and  the  interpreting  regulations  in  40 
CFR  part  2. 

EPA  urges  persons  submitting  data 
under  TSCA  section  8(e)  to  observe  the 
limitations  imposed  on  CBI  claims  by 
section  14  and  the  applicable 
regulations  at  40  CFR  part  2,  subpart  B, 
in  order  to  save  both  Agency  and 
submitter  resources. 

V.  References 

The  following  is  a  listing  of  the 
documents  that  are  specifically  cited  in 
this  guidance  document,  and  which  are 
available  as  part  of  the  public  docket 
described  in  Unit  I.B.I.: 

1 .  Monsanto  Company.  Letter  fi-om  J. 
Ronald  Condray.  Comment  #12.  May  3, 
1995. 

2.  United  States  Congress.  (1976) 
Report  of  the  Senate  Committee  on 
Commerce  on  S.  3149,  No.  94-698:  8. 

3.  Chemical  Manufacturers 
Association  (CMA).  Comments  of  the 
Chemical  Manufacturers  Association  on 
TSCA  Section  8(e)  Notice  of 
Clarification.  October  28,  1993. 

4.  Chemical  Manufacturers 
Association  (CMA).  Comments  of  the 
Chemical  Manufacturers  Association  on 
TSCA  Section  8(e)  draft  policy 
statement.  Comment  #6,  p.  24.  May  4, 
1995. 

5.  United  States  Congress.  (1976) 
House  of  Representatives,  94th 
Congress,  2d  Session.  HR.  Report  94- 
1679  (Conference  Report  and  Debates): 
58. 

VI.  Statutory  and  Executive  Order 
Reviews 

As  discussed  in  Unit  II. B.,  the 
guidance  document  articulates  EPA's 
preferences  for  how  and  where  TSCA 
section  8(e)  notices  should  be 
submitted.  The  guidance  document  is 
not  a  regulation,  and  submitters  of 
TSCA  section  8(e)  notices  are  not 
obligated  to  comply  with  the 
preferences.  Since  this  document  is  not 
a  regulation  and  does  not  impose  any 
new  binding  requirements  it  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
Executive  Order  12866,  entitled 
Regulatory  Planning  and  Review  (58  FR 
51735,  October  4,  1993),  Executive 
Order  13045,  entitled  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23,  1997),  or  Executive  Order 
13211,  entitled  Actions  Concerning 
Regulations  That  Significantly  Affect 


Energy  Supply,  Distribution,  or  Use  (66 
FR  28355,  May  22,  2001).  For  the  same 
reason,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 

Pursuant  to  the  Paperwork  Reduction 
Act  (PRA),  44  U.S.C.  3501  et  seq..  an 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
an  information  collection  request  as 
defined  by  the  PRA,  unless  it  displays 
a  currently  valid  OMB  control  number. 
The  OMB  control  niunbers  for  EPA's 
regulations,  after  appearing  in  the        ^ 
Federal  Register,  are  listed  in  40  CFR 
part  9  and  48  CFR  chapter  15,  and 
included  on  the  related  collection 
instnunent  or  form,  if  applicable. 

This  document  does  not  contain  any 
new  information  collection 
requirements  that  would  require 
additional  OMB  review  and  approval 
under  the  PRA.  The  information 
collection  activities  related  to  the 
submission  of  information  pursuant  to 
TSCA  section  8(e)  have  been  approved 
by  OMB  imder  OMB  control  number 
2070-0046  (EPA  ICR  No.  0794).  The 
annual  respondent  burden  for  this 
information  collection  activity  is 
estimated  to  average  27  hours  per  initial 
section  8(e)  submission  and  5  hours  per 
follow-up/supplemental  section  8(e) 
submission,  which  includes  the  average 
time  for  processing,  compiling  and 
reviewing  the  requested  data,  generating 
the  request,  follow-up  correspondence 
with  EPA,  storing,  filing,  and 
maintaining  the  data. 

As  defined  by  the  PRA  and  5  CFR 
1320.3(b),  "burden"  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

This  document  will  hav^  a  negligible 
impact  on  States,  local  or  Tribal 
governments  because  they  do  not 
generally  engage  in  activities  that  would 
subject  them  to  reporting  requirements 
under  TSCA  section  8(e).  Further  this 
guidance  document  imposes  no 
requirements  on  any  entities,  and 
instead  is  announcing  Agency  policies 
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and  interpretations  that  generally  will 
ease  the  reporting  burdens  under 
section  8(e).  This  action  will  not  have 
substantial  direct  eflfects  on  State  or 
tribal  governments,  on  the  relationship 
between  the  Federal  government  and 
States  or  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
gavemment  and  States  or  Indian  tribes. 
As  a  result,  no  action  is  required  under 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999),  or  under  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Nor  does  it 
impose  any  enforceable  duty  or  contain 
any  unfunded  mandate  as  described 
under  Title  11  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4). 

This  action  requires  no  special 
considerations  luider  Executive  Order 
12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  Executive  Order  12630, 
entitled  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights  (53  FR  8859, 
March  15,  1988). 

This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note). 

Vn.  Specific  Revisions  to  the  Policy 
Statement 

For  the  reasons  discussed  in  Unit  III., 
EPA  is  making  the  following  specific 
changes  to  the  1978  Policy  Statement: 

1 .  Part  II.  Persons  Subject  to  the 
Requirement  is  amended  by  revising  the 
note  at  the  end  of  Part  II. 

2.  Part  rV.  Requirement  That  a  Person 
"Immediately  Inform"  the 
Administrator,  Part  VII.  Information 
Which  Need  Not  Be  Reported,  and  Part 
DC.  Reporting  Requirements  are  revised. 

3.  Part  V.  What  Constitutes 
Substantial  Risk  is  amended  by  revising 
the  heading  of  paragraph  (b)  and 
paragraph  (b)(1)  and  adding  the 
paragraph  heading  "Environmental 
effects."  to  the  beginning  of  paragraphs 
(b)(2)  through  (b)(5). 

VnL  Republication  of  TSCA  Section 
8(e)  Policy  Statement  and  Guidance 

As  discussed  previously,  the 
following  is  a  republication  of  the  entire 
TSCA  section  8(e)  Policy  Statement  and 
Guidance,  as  amended: 


I.  Definitions 

The  definitions  set  forth  in  TSCA 
section  3  apply  to  this  policy  statement. 
In  addition,  the  following  definitions 
are  provided  for  purposes  of  this  policy 
statement: 

The  term  manufacture  or  process  for 
commercial  purposes  means  to 
manufacture  or  process:  (1)  For 
distribution  in  conunerce,  including  for 
test  marketing  purposes,  (2)  for  use  as  a 
catalyst  or  an  intermediate,  (3)  for  the 
exclusive  use  by  the  manufacturer  or 
processor,  or  (4)  for  product  research 
and  development. 

The  term  person  includes  any  natural 
person,  corporation,  firm,  company, 
joint-venture,  partnership,  sole 
proprietorship,  association,  or  any  other 
business  entity,  any  State  or  political 
subdivision  thereof,  any  municipality, 
any  interstate  body  and  any  department, 
agency,  or  instrumentality  of  the  Federal 
Government. 

The  term  substantial-risk  information 
means  information  which  reasonably 
supports  the  conclusion  that  a  chemical 
substance  or  mixture  presents  a 
substantial  risk  of  injury  to  health  or  the 
enviroiunent. 

n.  Persons  Subject  to  the  Requirement 

Persons  subject  to  section  8(e) 
requirements  include  both  natiual 
persons  and  business  entities  engaged  in 
manufacturing,  processing,  or 
distributing  in  commerce  a  chemical 
substance  or  mixture.  In  the  case  of 
business  entities,  the  president,  chief 
executive  officer,  and  any  other  officers 
responsible  and  having  authority  for  the 
organization's  execution  of  its  section 
8(e)  obligations  should  ensiue  that  the 
organization  reports  substantial  risk 
information  to  EPA.  The  business 
oi;ganization  is  considered  to  have 
obtained  any  information  which  any 
officer  or  employee  capable  of 
appreciating  the  significance  of  that 
information  has  obtained.  It  is  therefore 
incumbent  upon  business  organizations 
to  establish  procedures  for 
expeditiously  processing  pertinent 
information  consistent  with  the 
schedule  set  forth  in  Part  IV. 

Those  officers  and  employees  of 
business  organizations  who  are  capable 
of  appreciating  the  significance  of 
pertinent  information  are  also  subject  to 
these  reporting  requirements.  An 
employing  organization  may  relieve  its 
individual  officers  and  employees  of 
any  responsibility  for  reporting 
substantial-risk  infom^tion  directly  to 
EPA  by  establishing,  internally 
publicizing,  and  affirmatively 
implementing  procedures  for  employee 
submission  and  corporate  processing  of 


pertinent  information.  These 
procedures,  at  a  minimum,  should:  (1) 
Specify  the  information  that  officers  and 
employees  must  submit;  (2)  indicate 
how  such  submissions  are  to  be 
prepared  and  the  company  official  to 
whom  they  are  to  be  submitted;  (3)  note 
the  Federal  penalties  for  failing  to 
report;  and  (4)  provide  a  mechanism  for 
promptly  advising  officers  and 
employees  in  writing  of  the  company's 
disposition  of  the  report,  including 
whether  or  not  the  report  was  submitted 
to  EPA  (and  if  not  reported,  informing 
employees  of  their  right  to  report  to 
EPA,  as  protected  by  TSCA  section  23). 
An  employee  of  any  company  that  has 
established  and  publicized  such 
procedures,  who  has  internally 
submitted  pertinent  information  in 
accordance  with  them,  shall  have 
discharged  his  section  8(e)  obligation. 
Establishment  of  such  procedures 
notwithstanding,  all  officials 
responsible  and  having  authority  for  the 
organization's  execution  of  its  section 
8(e)  obligations  retain  personal  liability 
for  ensuring  that  the  appropriate 
substantial-risk  information  is  reported 
to  EPA. 

Business  organizations  that  do  not 
establish  such  procedures  cannot  relieve 
their  individuaJ  officers  and  employees 
of  the  responsibility  for  ensuring  that 
substantial -risk  information  they  obtain, 
is  reported  to  EPA.  While  officers  and 
employees  of  such  organizations  may 
also  elect  to  submit  substantial-risk 
information  to  their  superiors,  for 
corporate  processing  and  reporting, 
rather  than  to  EPA  directly,  they  have 
not  discharged  their  individual  section 
8(e)  obligation  until  EPA  has  received 
the  information. 

Note:  Irrespective  of  a  business 
organization's  decision  to  establish  and 
publicize  procedures  described,  above,  the 
business  organization  is  responsible  for 
becoming  cognizant  of  any  "substantial  risk" 
information  obtained  by  its  oS^cers, 
employees,  and  agents,  and  for  ensuring  that 
such  information  is  properly  reported  to 
EPA. 

ni.  When  a  Person  Will  Be  Regarded  as 
Having  Obtained  Information 

A  person  obtains  substantial-risk 
information  at  the  time  he  first  comes 
into  possession  oT  or  knows  of  such 
information. 

Note:  This  includes  information  of  which 
a  prudent  person  similarly  situated  could 
reasonably  be  expected  to  possess  or  have 
knowledge.  An  establishment  obtains 
information  at  the  time  any  officeLor 
employee  capable  <ff  appreciating  the 
significance  of  such  information  obtains  it. 
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IV.  Requirement  That  a  Person 
"Inunediately  Inform"  the   ; 
Administrator 

With  the  exception  of  certain 
information  on  emergency  incidents  of 
environmental  contamination  (see  Part 
V.(c))  and  information  submitted  under 
Part  VII.  (c),  (d)  and  (e).  a  person  has 
"immediately  informed"  the 
Administrator  if  information  is  received 
by  EPA  not  later  than  the  30th  calendar 
day  after  the  date  the  subject  person 
obtained  such  information. 
Supplementary  information  generated 
after  a  section  8(e)  notification  should, 
if  appropriate,  be  immediately  reported 
(within  30  calendar  days  of  a  person 
obtaining  the  information).  This  also 
applies  to  submitter  responses  to  EPA 
requests  for  additional  information 
related  to  submitted  section  8(e)  data. 
Section  8(e)  reporting  must  be 
submitted  to  EPA  and  should  be  made 
as  described  under  Part  IX.  For 
emergency  incidents  of  environmental 
contamination,  a  person  should  report 
by  telephone  to  the  appropriate  contact 
as  directed  in  Part  IX.  as  soon  as  the 
person  has  knowledge  of  the  incident. 
The  emergency  incident  report  should 
contain  as  much  of  the  information 
specified  in  Part  IX.  as  is  possible.  A 
follow-up  written  report  is  not  required. 

Note:  Preexisting  information  (i.e..  of  the 
kind  described  under  Part  V.  (b)(1)  and  (c)) 
that  predates  June  3.  2003.  is  not  subject  to 
section  8(e)  reporting  unless  its  review  is 
triggered  by  a  person  obtaining  new 
information  and  that  in  combination  with  the 
preexisting  information  meets  the  criteria  for 
section  8(e)  reporting. 

V.  What  Constitutes  Substantial  Risks 

A  "substantial  risk  of  injury  to  health 
or  the  environment"  is  a  risk  of 
considerable  concern  because  of  (a)  the 
seriousness  of  the  effect  (see  subparts 
(a),  (b),  and  (c)  of  this  part  for  an 
illustrative  list  of  effects  of  concern), 
and  (b)  the  fact  or  probability  of  its 
occurrence.  (Economic  or  social  benefits 
of  use,  or  costs  of  restricting  use,  are  not 
to  be  considered  in  determining 
whether  a  risk  is  "substantial.")  These 
two  criteria  are  differentially  weighted 
for  different  types  of  effects.  The  human 
health  effects  listed  in  subpart  (a)  of  this 
part,  for  example,  are  so  serious  that 
relatively  Uttle  weight  is  given  to 
exposure:  The  mere  fact  the  implicated 
chemical  is  in  commerce  constitutes 
sufficient  evidence  of  exposure.  In 
contrast,  the  remaining  effects  listed  in 
subparts  (b)  and  (c)  of  this  part  must 
involve,  or  be  accompanied  by  the 
potential  for.  signiTicant  levels  of 
exposure  (because  of  general  production 
levels,  persistence,  typical  uses. 


common  means  of  disposal,  or  other 
pertinent  factors). 

Note  that  information  on  the  effects 
outlined  below  should  not  be  reported: 
(i)  If  the  respondent  has  actual 
knowledge  that  the  Administrator  is 
already  informed  of  them,  or  (ii) 
information  respecting  these  effects  can 
be  obtained  either  directly  by 
observation  of  their  occurrence,  or 
inferred  from  designed  studies  as 
discussed  in  Part  VI. 

The  Agency  considers  effects  for 
which  substantial-risk  information 
should  be  reported  to  include  the 
following. 

(a)  Human  health  effects.  (1)  Any 
instance  of  cancer,  birth  defects, 
mutagenicity,  death,  or  serious  or 
prolonged  incapacitation,  including  the 
loss  of  or  inability  to  use  a  normal 
bodily  function  with  a  consequent 
relatively  serious  impairment  of  normal 
activities,  if  one  (or  a  few)  chemical(s) 
is  strongly  implicated. 

(2)  Any  pattern  of  effects  or  evidence 
which  reasonably  supports  the 
conclusion  that  the  chemical  substance 
or  mixture  can  produce  cancer, 
mutation,  birth  defects  or  toxic  effects 
resulting  in  death,  or  serious  or 
prolonged  incapacitation. 

(b)  Non-emergency  situations 
involving  environmental  contamination; 
environmental  effects — (1)  Non- 
emergency situations  of  chemical 
contamination  involving  humans  and/or 
the  environment.  Information  that 
pertains  to  widespread  and  previously 
unsuspected  distribution  in 
environmental  media  of  a  chemical 
substance  or  mixture  known  to  cause 
serious  adverse  effects,  when  coupled 
with  information  that  widespread  or 
significant  exposure  to  humans  or  non- 
human  organisms  has  occurred  or  that 
there  is  a  substantial  likelihood  that 
such  exposure  will  occur,  is  subject  to 
reporting.  The  mere  presence  of  a 
chemical  in  an,  environmental  media,    . 
absent  the  additional  information  noted 
above,  would  not  trigger  reporting  under 
section  8(e).  Information  concerning  the 
detection  of  chemical  substances 
contained  within  appropriate  disposal 
facilities  such  as  treatment,  storage  and 
disposal  facilities  permitted  under 
RCRA  should  not  be  reported  under  this 
part. 

Note:  From  time  to  time  EPA  establishes 
concentrations  of  various  substances  in 
different  media  that  trigger  a  regulatory 
response  or  establish  levels  that  are 
presumed  to  present  no  risk  to  human  health 
or  the  environment.  For  example,  EPA 
establishes  Maximum  Contaminant  Levels 
(MCLs)  in  drinking  water.  Ambient  Water 
Quality  Criteria  for  receiving  bodies  of  water, 
and  Reference  Doses  (RfDs)  or  Concentrations 
(RfCs).  For  the  purposes  of  section  8(e), 


information  about  contamination  found  at  or 
below  these  kinds  of  benchmarks  would  not 
be  reportable.  Conversely,  information  about 
contamination  found  at  or  above  benchmarks 
that  trigger  regulatory  requirements,  such  as 
Resource  Conservation  and  Recovery  Act 
(RCRA)  Toxicity  Characteristic  Limits,  is  to 
be  considered  for  possible  reporting,  based 
on  potential  exposure  to  humans  and/or  non- 
human  organisms  and  other  relevant  factors. 

(2)  Environmental  effects. 
Measurements  and  indicators  of 
pronounced  bioaccumulation  heretofore 
imknown  to  the  Administrator 
(including  bioaccumulation  in  fish 
beyond  5,000  times  water  concentration 
in  a  30-day  exposure  or  having  an  n- 
octanol/water  partition  coefficient 
greater  than  25,000)  should  be  reported 
when  coupled  with  potential  for 
widespread  exposure  and  any  non- 
trivial  adverse  effect. 

(3)  Environmental  effects.  Any  non- 
trivial  adverse  effect,  heretofore 
unknown  to  the  Administrator, 
associated  with  a  chemical  known  to 
have  bioaccumulated  to  a  pronounced 
degree  or  to  be  widespread  in 
environmental  media,  should  be 
reported. 

(4)  Environmental  effects. 
Ecologically  significant  changes  in 
species'  interrelationships;  that  is, 
changes  in  population  behavior,  growth, 
survival,  etc.  that  in  turn  affect  other 
species'  behavior,  growth,  or  survival, 
should  be  reported. 

Examples  include:  (i)  Excessive 
stimulation  of  primary  producers  (algae, 
macrophytes)  in  aquatic  ecosystems, 
e.g.,  resulting  in  nutrient  enrichment,  or 
eutrophication,  of  aquatic  ecosystems. 

(ii)  Interference  with  critical 
biogeochemical  cycles,  such  as  the 
nitrogen  cycle. 

(5)  Environmental  effects.  Facile 
transformation  or  degradation  to  a 
chemical  having  an  unacceptable  risk  as 
defined  above  should  be  reported. 

(c)  Emergency  incidents  of 
environmental  contamination.  Any 
environmental  contamination  by  a 
chemical  substance  or  mixture  to  which 
any  of  the  above  adverse  effects  has 
been  ascribed  and  which  because  of  the 
pattern,  extent,  and  amount  of 
contamination  (1)  seriously  threatens 
humans  with  cancer,  birth  defects, 
mutation,  death  or  serious  or  prolonged 
incapacitation,  or  (2)  seriously  threatens 
non-human  organisms  with  large-scale 
,or  ecologically  significant  population 
destruction,  should  be  reported. 

VI.  Nature  and  Sources  of  Information 
Which  "Reasonably  Supports  the 
Conclusion"  of  Substantial  Risk 

Information  attributing  any  of  the 
effects  described  in  Part  V.  of  this  policy 
statement  to  a  chemical  substance  or 
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mixtiu^  should  be  reported  if  it  is  one 
of  the  types  listed  below  and  if  it  is  not 
exempt  from  the  reporting  requirement 
by  reason  of  Part  VII.  of  this  policy 
statement.  A  person  should  not  delay 
reporting  until  he  obtains  conclusive 
information  that  a  substantial-risk 
exists,  but  should  immediately  report  - 
any  evidence  which  "reasonably 
supports"  that  conclusion.  Such 
evidence  will  generally  not  be 
conclusive  as  to  the  substantiality  of  the 
risk;  it  should,  however,  reliably  ascribe 
the  effect  to  the  chemical. 

Information  from  the  following 
sources  concerning  the  effects  described 
in  Part  V.  will  often  "reasonably 
support"  a  conclusion  of  substantial 
risk.  Consideration  of  corroborative 
information  before  reporting  can  only 
occur  where  it  is  indicated  below. 

(1)  Designed  controlled  studies.  In 
assessing  the  quality  of  information,  the 
respondent  should  consider  whether  it 
contains  reliable  evidence  ascribing  the 
effect  to  the  chemical.  Not  only  should 
final  results  from  such  studies  be 
reported,  but  also  preliminary  results 
from  incomplete  studies  where 
appropriate.  Designed,  controlled 
studies  include: 

(i)  In  vivo  experiments  and  tests. 

(ii)  In  vitro  experiments  and  tests. 
Consideration  may  be  given  to  the 
existence  of  corroborative  information, 
if  necessary  to  reasonably  support  the 
conclusion  that  a  chemical  presents  a 
substantial  risk. 

(iii)  Epidemiological  studies. 

(iv)  Environmental  monitoring 
studies. 

(2)  Reports  concerning  and  studies  of 
undesigned,  uncontrolled 
circumstances.  It  is  anticipated  here  that 
reportable  effects  will  genereilly  occur  in 
a  pattern,  where  a  significant  common 
feature  is  exposure  to  the  chemical. 
However,  a  single  instance  of  cancer, 
birth  defects,  mutation,  death,  or  serious 
incapacitation  in  a  human  would  be 
reportable  ff  one  (or  a  few)  chemicals) 
was  strongly  implicated.  In  addition,  it 
is  possible  that  effects  less  serious  than 
those  described  in  Part  V.(a)  may  be 
preliminary  manifestations  of  the  more 
serious  effects  and,  together  with 
another  triggering  piece  of  information, 
constitute  reportable  information;  an 
example  would  be  a  group  of  exposed 
workers  experiencing  dizziness  together 
with  preliminary  experimental  results 
demonstrating  neurological 
dysfunctions.  Reports  and  studies  of 
undesigned  circumstances  include: 

(i)  Medical  and  health  surveys. 

(ii)  Clinical  studies. 

(iii)  Reports  concerning  and  evidence 
of  effects  in  consumers,  workers,  or  the 
environment. 


Vn.  Information  Which  Need  Not  Be 
Reported 

"Substantial  risk"  information  need 
not  be  reported  under  section  8(e)  if  it: 

(a)  Is  obtained  in  its  entirety  from  one 
of  the  following  sources: 

(1)  An  EPA  study  or  report. 

(2)  An  official  publication  or  official 
report  (draft  or  final)  published  or  made 
available  to  the  general  public  by 
another  Federal  agency  and  any 
information  developed  by  another 
Federal  Agency  as  a  result  of  a 
toxicological  testing/ study  program,  or 
site  «valuation  for  chemical 
contamination,  in  which  EPA  is 
collaborating  in  the  design,  review,  or 
evaluation  of  testing/sampUng  plans  or 
resultant  data. 

(3)  Scientific  publications,  including 
bibliographic  databases,  available 
electronically  or  in  hard  copy  (e.g.. 
Science,  Nature,  New  England  Journal 
of  Medicine,  Medline,  Toxline,  NIOSH 
RTECS,  International  Uniform  Chemical 
Information  Database  (lUCLID),  etc.). 

(4)  Scientific  databases  (e.g.,  Agricola, 
Biological  Abstracts,  Chemical 
Abst^cts,  Dissertation  Abstracts,  Index 
Medicus,  etc). 

(5)  A  news  publication  (i.e., 
newspaper,  news  magazine,  trade  press) 
with  circulation  in  the  United  States. 

(6)  A  radio  or  television  news  report 
broadcast  in  the  United  States. 

(7)  A  public  scientific  conference  or 
meeting  held  vdthin  the  United  States, 
provided  that  the  information  is 
captured  accurately  by  way  of  a  meeting 
transcript,  abstract,  or  other  such  record, 
and  has  been  cited  in  a  bibliographic/ 
abstract  computerized  data  base, 
publication,  or  report  of  the  type  cited 
in  paragraphs  (a)  (1),  (2),  (3),  or  (4)  of 
this  part  within  90  days  of  a  subject 
person  obtedning  such  information. 

(8)  A  public  scientific  conference 
sponsored  or  co-sponsored  by  EPA  or  at 
a  conference  where  the  subject 
information  is  presented  by  an  EPA 
employee  or  contractor  acting  on  behalf 
of  EPA. 

(b)  Corroborates  (i.e.,  substantially 
duplicates  or  confirms)  in  terms  of,  for 
example,  route  of  exposure,  dose, 
species,  strain,  sex,  time  to  onset  of 
effect,  nature  and  severity  of  effect,  a 
well-recognized/well-established 
serious  adverse  effect  for  the  chemical(s) 
imder  consideration,  unless  such 
information  concerns  effects  observed  in 
association  vdth  emergency  incidents  of 
environmental  contamination  as 
described  in  Part  V.(c)  and  thus  should 
be  considered  for  reporting  under 
section  8(e). 

(c)  Is  information  that  will  be  reported 
to  EPA  vvrithin  90  calendar  days  of 


obtaining  the  information  for  non- 
emergency information  imder  Part 
V.(b)(l),  immediately  (i.e.,  as  soon  as  the 
subject  person  has  knowledge  of  the 
incident)  for  emergency  information 
imder  Part  V.(c),  or  wiUiin  30  calendar 
days  of  obtaining  the  information  for  the 
other  types  of  information  specified 
under  Part  V.,  pursuant  to  a  mandatory 
reporting  requirement  of  any  statutory 
authority  that  is  administered  by  EPA 
(including,  but  not  limited  to,  the  Toxic 
Substances  Control  Act;  the  Federal 
Water  Pollution  Control  Act;  the  Clean 
Air  Act;  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act;  the 
Safe  Drinking  Water  Act;  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act;  the  Comprehensive  Environmental 
Response;  Compensation,  and  Liability 
Act;  the  Resoiuce  Conservation  and 
Recovery  Act,  the  Pollution  Prevention 
Act;  the  Emergency  Planning  and 
Commimity  Right-to-Know  Act). 

(d)  Is  information  that  will  be 
reported  to  a  State  within  90  calendar 
days  of  obtaining  the  information  for 
non-emergency  information  imder  Part 
V.(b){l),  immediately  (i.e.,  as  soon  as  the 
subject  person  has  knowledge  of  the 
incident)  for  emergency  information 
under  Part  V.(c),  or  within  30  calendar 
days  of  obtaining  the  information  for  the 
other  types  of  information  specified 
under  Part  V.,  pursuant  to  a  mandatory 
reporting  requirement  under  any 
Federal  statute  administered  by  EPA  for 
which  implementation  has  been 
delegated  to  that  State  (e.g..  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit  reqiurements),  or 
pursuant  to  a  mandatory  reporting 
provision  of  an  EPA-authorizejl  State 
program  established  under  a  Federal 
statute  administered  by  EPA,  e.g.,  state^ 
RCRA  programs. 

(e)  Is  information  that  will  be  reported 
to  the  Federal  government  within  90 
calendar  days  of  obtaining  the 
information  for  non-emergency  site- 
specific  contamination  information 
under  Part  V.(b)(l)  or  immediately  (i.e.. 
as  soon  as  the  subject  person  has 
knowledge  of  the  incident)  for 
emergency  information  under  Part  V.(c), 
pursuant  to  a  mandatory  reporting 
requirement  under  any  Federal  statute. 

ff)  Is  information  of  the  kind  under 
Part  V.  (b)(1)  and  (c)  submitted  to  the 
Federal  government  or  a  state  that  is 
developed  in  connection  with  an 
authorized  (by  the  relevant  Federal  or 
state  authority)  site  remediation 
program. 

(g)  Is  information  of  the  kind  under 
Part  V.  (b)(1)  and  (c)  concerning  a  site 
imder  the  confrol  of  another  person  who 
is  subject  to  the  section  8(e)  reporting 
authority. 
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(h)  Is  information  of  the  kind  under 
Part  V.  (b)(1)  and  (c)  concerning  a  non- 
United  States  site  provided  the  person 
who  obtains  the  information  does  not 
have  reason  to  believe  that  there  is  a 
substantial  likelihood  that  the 
contamination  will  cause  environmental 
contamination,  of  a  nature  that  would 
be  reportable  under  Part  V.  (b)(1)  and 
(c),  to  occur  in  an  area  in  the  United 
States. 

VIII.  Information  First  Received  By  a 
Person  Prior  to  the  Effective  Date  of 
TSCA 

Any  substantial  risk  information 
possessed  by  a  person  prior  to  January 
1,1977,  of  which  he  is  aware  after  that 
date  should  be  reported  within  60  days 
of  publication  of  this  policy  statement. 
The  Agency  considers  that  a  person  is 
aware  of: 

(a)  Any  information  reviewed  after 
January  1.  1971,  including  not  only 
written  reports,  memoranda  and  other 
documents  examined  after  January  1 , 
1971,  but  also  information  referred  to  in 
discussions  and  conferences  in  which 
the  person  participated  after  January  7, 
1977; 

(b)  Any  information  the  contents  of 
which  a  person  has  been  alerted  to  by 
date  received  after  January  1.  1977, 
including  any  information  concerning  a 
chemical  for  which  the  person  is 
presently  assessing  health  and 
environmental  effects; 

(c)  Any  other  information  of  which 
the  person  has  actual  knowledge. 

IX.  Reporting  Requirements 

Notices  should  be  delivered  to  the 
Document  Processing  Center  (7407M), 
(Attn:  TSCA  Section  8(e)  Coordinator). 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue. 
NW.,  Washington,  DC  20460-0001 

A  notice  should: 

(a)  Be  sent  by  certified  mail,  or  in  any 
other  way  permitting  verification  of  its 
receipt  by  the  Agency. 

(b)  State  that  it  is  being  submitted  in 
accordance  with  section  8(e). 

(c)  Contain  the  job  title,  name, 
address,  telephone  number,  and 
signature  of  the  person  reporting  and 
the  name  and  address  of  the 
manufacturing,  processing,  or 
distribution  establishment  with  which 
the  person  is  associated. 

(d)  Identify  the  chemical  substance  or 
mixture  (including,  if  known,  the 
Chemical  Abstract  Service  (CAS) 
Registry  Number). 

(e)  Summarize  the  adverse  effect(s)  or 
ri8k(s)  being  reported,  describing  the 
nature  and  the  extent  of  the  effect(s)  or 
risk(s)  involved. 


(0  Contain  the  specific  source  of  the 
information  together  with  a  summary 
and  the  source  of  any  available 
supporting  technical  data. 

ror  emergency  incidents  of 
environmental  contamination  (see  Part 
V.(c)),  a  person  should  report  the 
incident  to  the  Administrator  or  the 
National  Response  Center  by  telephone 
as  soon  as  he/she  has  knowledge  of  the 
incident.  The  report  should  contain  as 
much  of  the  information  specified  by 
paragraphs  (c)  through  (fj  of  this  part  as 
possible.  If  any  new  substantial  risk 
information  concerning  the  incident  and 
reportable  under  TSCA  section  8(e)  is 
obtained,  supplementary  reporting  by 
the  person  is  required.  A  twenty-four 
hour  emergency  telephone  number  is: 
The  National  Response  Center.  (800) 
424-8802  or  (202)  267-2675  in  the 
Washington,  DC  metropolitan  area. 

Region  I  (Maine,  Rhode  Island, 
Connecticut,  Vermont,  Massachusetts. 
New  Hampshire).  (617)  223-7265. 

Region  II  (New  York.  New  Jersey. 
Puerto  Rico.  Virgin  Islands),  (201)  548- 
8730. 

Region  UI  (Pennsylvania.  West 
Virginia.  Virginia.  Maryland,  Delaware, 
District  of  Columbia),  (215)  814-3255. 

Region  IV  (Kentucky.  Tennessee. 
North  Carolina.  South  Carolina.  Georgia. 
Alabama,  Mississippi.  Florida).  (404) 
562-8700. 

Region  V  (Wisconsin.  Illinois, 
Indiana.  Michigan.  Ohio,  Minnesota), 
(312) 353-2318. 

Region  VI  (New  Mexico,  Texas. 
Oklahoma.  Arkansas.  Louisiana),  (214) 
655-6428. 

Region  Vn  (Nebraska.  Iowa,  Missouri, 
Kansas),  (913)  281-0991.  ' 

Region  VIII  (Colorado,  Utah, 
Wyoming,  Montana,  North  Dakota, 
South  Dakota),  (800)  227-«917. 

Region  IX  (California.  Nevada, 
Arizona.  Hawaii.  Guam).  (415)  972- 
4400. 

Region  X  (Washington.  Oregon.  Idaho. 
Alaska),  (206)  553-1263. 

X.  Confidentiality  Claims 

(a)  EPA  may  release  to  the  public 
health  and  safety  data  claimed 
confidential,  induding  information 
submitted  in  a  notice  of  substantial  risk 
under  section  8  (e)  of  TSCA.  EPA  will 
disclose  any  information  claimed 
confidential  only  to  the  extent,  and  by 
means  of  the  procedures,  set  forth  in  40 
CFR  part  2  (41  FR  36902,  September  \, 
1976) 

(b)  If  no  claim  accompanies  the  notice 
at  the  time  it  is  submitted  to  EPA.  the 
notice  will  be  placed  in  an  open  file  to 
be  available  to  the  public  without 
further  notice  to  the  submitter. 

(c)  To  assert  a  claim  of  confidentiality 
for  information  contained  in  a  notice. 


the  submitter  must  submit  two  copies  of 
the  notice. 

(1)  The  first  copy  should  be  complete 
and  unedited,  clearly  reflecting  what 
specific  information  is  being  claimed 
confidential.  This  should  be  done  on 
each  page  by  placing  brackets  around 
the  specific  information  in  question 
together  with  a  label  such  as 
"confidential."  "proprietary,"  or  "trade 
secret." 

(2)  The  second  copy  should  be 
identical  to  the  first  copy,  but  with  all 
bracketed  information  blanked  out 
within  the  brackets. 

(3)  Information  within  the  first 
confidential  copy  of  the  notice  will  be 
disclosed  by  EPA  only  to  the  extent,  and 
by  means  of  the  procedures,  set  forth  in 
40  CPR  part  2.  The  second  copy  will  be 
placed  in  an  open  file  to  be  available  to 
the  public 

(d)  Any  person  submitting  a  notice 
containing  information  for  which  they 
are  asserting  a  confidentiality  claim 
should  send  the  notice  in  a  double 
envelope. 

(1)  The  outside  envelope  should  bear 
,  the  same  address  outlined  in  Part  IX.  of 

this  policy  statement.  ^ 

(2)  The  inside  envelope  should  be 
clearly  marked  "To  be  opened  only  by 
the  OPPT  Document  Control  Officer." 

(e)  The  submitter  should  substantiate 
any  CBI  claims  by  answering 
substantiation  questions  according  to 
the  instructions  located  in  the  TSCA 
section  8(e)  website:  http:// 

www.epa.gov/opptintr/tsca8e/doc/  ' 
cbi.htm 

XI.  Failure  to  Report  Information 

Section  15(3)  of  TSCA  makes  it 
unlawful  for  any  person  to  fail  or  refuse 
to  submit  information  required  under 
section  8(e).  Section  16  provides  that  a 
viofadon  of  section  15  renders  a  person 
liable  to  the  United  States  for  a  civil 
pehalty  and  possible  criminal 
prosecution.  Pursuant  to  section  17,  the 
Government  may  seek  judicial  relief  to 
compel  submittal  of  section  8(e) 
information  and  to  otherwise  restrain 
any  violation  of  section  8(e). 


List  of  Subjects 

Environmental  protection.  Chemicals, 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  May  15.2003. 
Stephen  L.  Johnson, 

Assistant  Administrator  for  Prevention. 
Pesticides,  and  Toxic  Substances. 

[FR  Doc.  03-13888  Filed  6-2-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7507-21 

Notice  of  Approval  of  Submissions  to 
Prohibtt  Mixing  Zones  for 
Bloaccumulatlve  Chemicals  of 
Concern  Pursuant  to  Section  118  of 
ttie  Clean  Water  Act  and  ttie  Water 
Quality  Guidance  for  ttie  Great  Lalces 
System  for  the  Commonwealth  of 
Pennsylvania 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Notice  is  hereby  given  of 
approval  of  submissions  by  the 
Commonwealth  of  Pennsylvania  to 
prohibit  mixing  zones  for 
bioaccumulative  chemicals  of  concern 
(BCCs)  in  the  Great  Lakes  System 
pursuant  to  section  118(c)  of  the  Clean 
Water  Act  and  the  Water  Quality 
Guidance  for  the  Great  Lakes  System,  as 
amended. 

DATES:  EPA's  approval  is  effective  on 
June  3,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Hakowski,  U.S.  EPA,  Region  3, 
1650  Arch  Street,  Philadelphia,  PA 
19103,  or  telephone  her  at  (215)  814- 
5726.  Copies  of  materials  considered  by 
EPA  in  its  decision  are  available  for 
review  by  appointment  at  U.S.  EPA, 
Region  3, 1650  Arch  Street, 
Philadelphia,  PA  19103.  Appointments 
may  be  made  by  calling  Ms.  Hakowski. 
SUPPLEMENTARY  INFORMATION:  On  March 
23. 1995,  EPA  published  the  Final 
Water  Quality  Guidance  for  the  Great 
Lakes  System  (Guidance).  See  60  FR 
15366.  The  1995  Guidance  established 
minimum  water  quality  standards, 
antidegradation  policies,  and 
implementation  procedures  for  the 
waters  of  the  Great  Lakes  System  in  the 
States  of  Illinois,  Indiana,  Michigan, 
Minnesota,  New  York,  Ohio, 
Pennsylvania  and  Wisconsin. 
Specifically,  the  1995  Guidance 
specified  numeric  criteria  for  selected 
pollutants  to  protect  aquatic  life, 
wildlife  and  human  health  within  the 
Great  Lakes  System  and  provided 
methodologies  to  derive  numeric 
criteria  for  additional  pollutants 
discharged  to  these  waters.  The  1995 
Guidance  also  contained  minimum 
implementation  procedures  and  an 
antidegradation  policy. 

The  1995  Guidance,  which  was 
codified  at  40  CFR  part  132.  required 
the  Great  Lakes  States  to  adopt  and 
submit  to  EPA  for  approval  water 
quality  criteria,  meUiodologies,  policies 
and  procedures  that  are  consistent  with 


the  Guidance.  40  CFR  132.4  &  132.5. 
EPA  is  required  to  approve  of  the  State's 
submission  within  90  days  or  notify  the 
State  that  EPA  has  determined  that  all 
or  part  of  the  Submission  is  inconsistent 
with  the  Clean  Water  Act  (CWA)  or  the 
Guidance  and  identify  any  necessary 
changes  to  obtain  EPA  approval.  If  the 
State  fails  to  make  the  necessary 
changes  within  90  days  after  the 
notification,  EPA  must  publish  a  notice 
in  the  Federal  Register  identifying  the 
approved  and  disapproved  elements  of 
the  submission  and  a  final  rule 
identifying  the  provisions  of  part  132 
that  shall  apply  for  discharges  within 
the  State. 

Soon  after  being  published,  the 
Guidance  was  challenged  in  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circmt.  On  Jime  6, 1997,  the 
Court  issued  a  decision  upholding 
virtually  all  of  the  provisions  contained 
in  the  1995  Guidance  [American  Iron 
and  Steel  Institute,  et  al.  v.  EPA,  115 
F.3d  979  (D.C.  Cir.  1997));  however,  the 
Court  vacated  the  provisions  of  the 
Guidance  that  would  have  eliminated 
mixing  zones  for  BCCs  (115  F.3d  at  985). 
The  Court  held  that  EPA  had  "failed  to 
address  whether  the  measure  is  cost- 
justified."  and  remanded  the  provision 
to  EPA  for  an  opportimity  to  address 
this  issue  (115  F.3d  at  997).  In  response 
to  the  Court's  remand,  EPA  reexamined 
the  factual  record,  including  its  cost 
analyses,  and  published  the  Proposal  to 
Amend  the  Final  Water  Quality 
Guidance  for  the  Great  Lakes  System  to 
Prohibit  Mixing  Zones  for 
Bioaccumulative  Chemicals  of  Concern 
in  the  Federal  Register  on  October  4. 
1999  (64  FR  53632).  EPA  received 
numerous  comments,  data,  and 
information  from  commenters  in 
response  to  the  proposal. 

After  reviewing  and  analyzing  the 
information  in  the  rulemaking  record, 
including  those  comments,  on 
November  13,  2000,  EPA  published  the 
final  rule  amending  the  Final  Water 
Quality  Guidance  for  the  Great  Lakes 
System  to  Prohibit  Mixing  Zones  for 
Bioaccumulative  Chemicals  of  Concern, 
to  be  codified  in  appendix  F,  procedure 
3.C  of  40  CFR  part  132.  As  amended,  the 
Guidance  requires  that  States  adopt 
mixing  zone  provisions  that  prohibit 
mixing  zones  for  new  discharges  of 
BCCs  effective  immediately  upon 
adoption  of  the  provision  by  the  State, 
and  to  prohibit  mixing  zones  for 
existing  discharges  of  BCCs  after 
November  15,  2010,  except  where  a 
mixing  zone  is  determined  by  the  State 
to  be  necessary  to  support  water 
conservation  measures  and  overall  load 
reductions  of  BCCs  or  where  a  mixing 
zone  is  determined  by  the  State  to  be 


necessary  for  technical  or  economic 
reasons.  Under  the  amended  Guidance, 
States  were  given  two  years  to  adopt 
and  submit  revised  water  quality 
standards  conforming  with  the  amended 
Guidance. 

The  Conunonwealth  of  Permsylvania's 
regulation  banning  mixing  zones  for 
BCCs  is  found  at  25  Pa.  Code  Chapter 
93,  section  93.8a.  It  was  adopted  on 
September  17,  2002,  and  the  revisions 
were  published  in  the  Pennsylvania 
Bulletin  on  December  14,  2002.  The 
Department  of  Environmental 
Protection's  Office  of  Chief  Coimsel 
certified  on  January  23,  2003,  that  these 
regulatory  changes  were  adopted 
pursuant  to  the  Commonwealth's  legal 
procedures,  and  that  the  Office  of 
Attorney  General  and  the  Governor's 
Office  of  General  Counsel  have  also 
approved  the  final  regulatory  changes 
for  form  and  legality.  In  accordance 
with  section  303(c)(2)(A)  of  the  Clean 
Water  Act  (CWA)  and  40  CFR  131.20(c), 
the  Pennsylvania  Department  of 
Environmental  Protection  (PADEP) 
forwarded  the  amended  regulation  to 
the  U.S.  Environmental  Protection 
Agency  on  February  7,  2003,  and  we 
received  it  on  February  19,  2003. 

EPA  has  conducted  its  review  of 
Pennsylvania's  submission  to  prohibit 
mixing  zones  for  BCCs  in  the  Great 
Lakes  System  in  accordance  with  the 
requirements  of  section  118(c)(2)  of  the 
CWA  and  40  CFR  part  132.  Section  118 
requires  that  States  adopt  policies, 
standards  and  procedures  that  are 
"consistent  with"  the  Guidance.  EPA 
has  interpreted  the  statutory  term 
"consistent  with"  to  mean  "as 
protective  as"  the  corresponding       '■ 
requirements  of  the  Guidance.  Thus,  the 
Guidance  gives  States  the  flexibility  to 
adopt  requirements  that  are  not  the 
same  as  the  Guidance,  provided  that  the 
State's  provisions  afford  at  least  as 
stringent  a  level  of  environmental 
protection  as  that  provided  by  the 
corresponding  provision  of  the 
Guidance.  In  making  its  evaluation,  EPA 
has  considered  the  language  of  the 
Commonwealth's  standards,  policies 
and  procedures,  as  well  as  any 
additional  information  provided  by 
Pennsylvania  clarifying  how  it 
interprets  or  will  implement  its 
provisions. 

In  this  proceeding,  EPA  has  reviewed 
the  Pennsylvania's  submission  to 
determine  its  consistency  only  with 
respect  to  appendix  F,  procedure  3.C  of 
40  CFR  part  132.  EPA  has  not  reopened 
part  132  in  any  respect,  and  today's 
action  does  not  affect,  alter  or  amend  in 
any  way  the  substantive  provisions  of 
part  132.  To  the  extent  any  members  of 
the  public  commented  during  this 
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proceeding  that  any  provision  of  part 
132  is  unjustiHed  as  a  matter  of  law, 
science  or  policy,  those  comments  are 
outside  the  scope  of  this  proceeding. 

With  regard  to  the  element  of  the 
Commonwealth's  regulation  submitted 
for  EPA  approval.  EPA  is  approving  this 
provision  as  a  revision  to  the 
Commonwealth's  water  quality 
standards  under  section  303  of  the 
CWA.  EPA  is  also  approving  this 
submission  under  section  118  of  the 
CWA.  Additional  explanations  of  EPA's 
review  of  and  conclusions  regarding  this 
action  are  contained  in  the 
administrative  record  for  today's 
actions.  EPA  is  taking  no  action  at  this 
time  with  respect  to  other  revisions  a 
State  may  have  made  to  its  NPDES 
program  or  water  quality  standards  in 
areas  not  addressed  by  the  Guidance  or 
applicable  outside  of  the  Great  Lakes 
System. 

Dated:  May  20,  2003. 
Donald  S.  Welsh, 

Regional  Administrator.  Region  3. 

(FR  Doc.  03-13887  Filed  fr-2-03;  8:45  am| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  9ft-67;  DA  03-1729] 

Notice  Of  Certification  of  State 
Telecommunications  Relay  Service 
(TRS)  Programs 

AGENCY:  Federal  Communications 

Commission. 

ACnON:  Notice. 


SUMMARY:  The  purpose  of  this  document 
is  to  notify  state  Telecommunications 
Relay  Service  (TRS)  programs  that 
certification  of  their  program  has  been 
granted  through  July  26,  2008.  Notice  is 
hereby  given  that  the  applications  for 
certification  of  state  Telecommunication 
Relay  Services  (TRS)  programs  of  the 
states  listed  below  have  been  granted, 
subject  to  the  condition  described 
below,  pursuant  to  Title  IV  of  the 
Americans  with  Disabilities  Act  (ADA), 
47  U.S.C.  225(f)(2),  and  section 
64.605(b)  of  the  Commission's  rules,  47 
CFR  64.605(b).  The  Commission  will 
provide  further  Public  Notice  of  the 
certification  of  the  remaining 
applications  for  certification  once  final 
review  of  those  states'  applications  has 
been  completed.  On  the  basis  of  the 
state  applications,  the  Commission  has 
determined  that:  The  TRS  program  of 
the  states  meet  or  exceed  all  operational, 
technical,  and  functional  minimum 
standards  contained  in  section  64.604  of 
the  Conunlssion's  rules,  47  CFR  64.604; 


the  TRS  programs  of  the  listed  states 
make  available  adequate  procedures  and 
remedies  for  enforcing  the  requirements 
of  the  state  program;  and  the  TRS 
programs  of  the  listed  states  in  no  way 
conflict  with  federal  law. 
DATES:  This  certification  shall  remain  in 
effect  for  a  five  year  period,  beginning 
July  26,  2003,  and  ending  July  25.  2008, 
pursuant  to  47  CFR  64.605(c). 
ADDRESSES:  Federal  Conunimications 
Commission,  445  12th  Street,  SW. 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  regarding  this  Public 
Notice,  contact  Erica  Myers,  (202)  418- 
2429  (voice),  (202)  418-0464  (TTY).  or 
e-mail  emyers@fcc.gov. 
SUPPLEMENTARY  INFORMATKM:  This  is  a 
summary  of  the  Commission's  Public 
Notice.  CC  Docket  No.  CC  98-67. 
released  May  19,  2003.  Copies  of 
applications  for  certification  are 
available  for  public  inspection  and 
copying  during  regular  business  hoius 
at  the  FCC  Reference  Information 
Center,  Portals  II,  445  12th  Street,  SW, 
Room  CY-A257,  Washington,  DC  20554. 
The  applications  for  certification  are 
also  available  on  the  Commission's  Web 
site  at  http://www.fcc.gov/cgb/dro/ 
trs_by_state.html.  They  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW,  Room  CY-B402,  Washington,  DC 
20554,  telephone  (202)  863-2893. 
facsimile  (202)  863-2898,  oigvia  e-mail 
quaIexint@aol.  com . 

To  request  materials  in  accessible 
formats  for  people  with  disabilities 
(braille,  large  print,  electronic  files, 
audio  format),  send  an  e-mail  to 
fcc504@fcc.gov  or  call  Consumer  & 
Govei-nmental  Affairs  Bureau,  at  (202) 
418-0531  (voice),  (202)  418-7365  9 
(tty).  This  Public  Notice  can  also  be 
downloaded  in  Text  and  ASCII  formats 
at:  http://www.fcc.gov/cgb/dro. 


Sjmopsis 

The  Commission  also  has  determined 
that,  where  applicable,  the  intrastate 
funding  mechanisms  of  the  listed  states 
are  labeled  in  a  manner  that  promotes 
national  understanding  of  TRS  and  does 
not  offend  the  public,  consistent  with 
section  64.605(d)  of  the  Commission's 
rules,  47  CFR  64.605(d). 

Because  the  Commission  may  adopt 
changes  to  the  rules  governing  relay 
programs,  including  state  relay 
programs,  the  certification  granted 
herein  is  conditioned  on  a 
demonstration  of  compliance  with  the 
new  rules  adopted  and  any  additional 
new  rules  that  are  adopted  by  the 
Commission.  The  Commission  will 


provide  guidance  to  the  states  on 
demonstrating  compliance  with  such 
rule  changes. 

This  certification,  as  conditioned 
herein,  shall  remain  in  effect  for  a  five 
year  period,  beginning  July  26.  2003. 
and  ending  July  25,  2008,  pursuant  to  47 
CFR  64.605(c).  One  year  prior  to  the 
expiration  of  this  certification,  July  25. 
2007,  the  states  may  apply  for  renewal 
of  their  TRS  program  certification  by 
filing  documentation  in  accordance 
with  the  Commission's  rules,  pursuant 
to  47  CFR  64.605  (a)  and  (b). 

First  Group  of  States  Approved  for 
Certification 


File  No:  TRS-46-02 
Alabama  Public  Service  Commission 
State  of  Alabama 
File  No:  TRS-47-02 
Commission  for  the  Deaf  and  Hearing 

Impaired 
State  of  Arkansas 
File  No:  TRS-32-02 
California  Public  Utilities 

Commission 
State  of  California 
File  No:  TRS-04-D2 
Commission  of  the  Deaf  and  Hearing 

Impaired 
State  of  Connecticut 
File  No:  TRS-49-02 
District  of  Columbia  Public  Service 

Commission 
District  of  Columbia 
File  No:  TRS-43-02 
Idaho  Public  Service  Commission 
State  of  Idaho 
File  No:  TRS-08-02 
Indiana  Telephone  Relay  Access 
State  of  Indiana 
File  No:  TRS-19-02 
Alaska  Public  Utilities  Commission 
State  of  Alaska 
File  No:  TRS-02-02 
,    Arizona  Coimcil  for  Hearing  Impaired 

State  of  Arizona 
File  No:  TRS-23-02 
Colorado  Public  Utilities  Commission 
State  of  Colorado 
File  No:  TRS-32-02 
State  of  Delaware  Public  Service 

Commission 
State  of  Delaware 
File  No:  TRS-50-02 
Florida  Public  Utilities  Commission 
State  of  Florida 
File  No:  TRS-10-02 
Illinois  Commerce  Commission 
State  of  Illinois 
File  No:  TRS-03-02 
Iowa  Utilities  Board 
State  of  Iowa 
File  No:  TRS-52-02 
Kentucky  Public  Service  Commission 
State  of  Kentucky 
File  No:  TRS-53-02 
Maine  Public  Utilities  Commission 
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State  of  Maine 
File  No:  TRS  37-02 

Telecommunications  Access 
Minnesota 

State  of  Minnesota 
File  No:  TRS-15-02 

Missouri  Public  Utilities  Commission 

State  of  Missouri 
File  No:  TRS-40-02 

Nebraska  Public  Service  Commission 

State  of  Nebraska 
File  No:  TRS-42-02 

New  Hampshire  Public  Service 
Commission 

State  of  New  Hampshire 
File  No:  TRS-16-02 

New  York  State  Department  of  Public 
Service 

State  of  New  York 
File  No:  TRS-1 3-02 

Louisiana  Administration  Board 

State  of  Louisiana 
File  No:  TRS-33-02  »   , 

Maryland  Department  of  Budget  and 
Management 

State  of  Maryland 
File  No:  TRS-55-02 

Mississippi  Public  Service 
Commission  ^ 

State  of  Mississippi 
File  No:  TRS-56-02 

Teleconununications  Access  Service 

State  of  Montana 
File  No:  TRS-25-02 

Dept.  of  Employment,  Training  and 
Rehabilitation 

State  of  Nevada 
File  No:  TRS-14-02 

Commission- for  the  Deaf  and  Hard  of 
Hearing 

State  of  New  Mexico' 
File  No:  TRS-30-02 

Department  of  Health  and  Human 
Services 

State  of  North  Carolina 
File  No:  TRS-1 2-02 

North  Dakota  Information  Services 
Division 

State  of  North  Dakota 
File  No:  TRS-57-02 

Oklahoma  Telephone  Association 

State  of  Oklahoma 
File  No:  TRS-58-02 

Pennsylvania  Public  Utilities 
Commission 

State  of  Pennsylvania 
File  No:  TRS-20-02 

Tennessee  Regulatory  Authority 

State  of  Tennessee 
File  No:  TRS-09-02  \ 

'     Division  of  Public  Utilities 

State  of  Utah 
File  No:  TRS-04-02 

Virginia  Public  Service  Commission 

State  of  Virginia 
File  No:  TRS-06-02 

West  Virginia  Public  Service 
Commission  .  <. 

State  of  West  Virginia 


File  No:  TRS-3  7-02 

Public  Utilities  Commission  of  Ohio 

State  of  Ohio 
File  No:  TRS-36-02 

Oregon  Public  Utilities  Commission 

State  of  Oregon 
File  No:  TRS-60-02 

Department  of  Human  Service 

State  of  South  Dakota 
File  No:  TRS-03-02 

Public  Utility  Commission  of  Texas 

State  of  Texas 
File  No:  TRS-44-02 

Department  of  Public  Service 

State  of  Vermont 
File  No:  TRS-27-02 

Department  of  Social  and  Health 
Services 

State  of  Washington  , 
File  No*  TRS-01-02 

Wisconsin  Department  of 
Administration 

State  of  Wisconsin 
File  No:  TRS-1 8-02 

Wyoming  Department  pf 
Administration  -:;.. 

State  of  Wyoming  "^X, 

Federal  Communications  Commission. 

June  Taylor, 

Chief,  Consumer  and  Governmental  Affairs 

Bureau. 

[FR  Doc.  03-13514  Filed  6-2-03;  8:45  am] 

BH.UNG  CODE  6712-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regidation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  arfe 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Conunents 
must  be  received  not  later  than  June  17. 
2003.  . 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello.  Vice  President)  1000 
Peachtree  Street.  N.E.,  Atlanta,  Georgia 
30303: 

1.  Mary  Bobbie  Bailey,  Atlanta, 
Georgia;  to  retain  voting  shares  of 
Decatur  First  Bank  Group,  Inc.,  and 


thereby  indirectly  retain  voting  shares  of 
Decatiu:  First  Bank,  Decatur,  Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  28.  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  03-13890  Filed  6-2-03;  8:45  am] 

BHJJNG  CODE  6210-01-S 

FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
piusuant  to  the  Bai^  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.] 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
^•^Owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
.    inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  27,  2003. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30303: 

1.  Carver  Financial  Corporation, 
Savannah,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Carver  State  Bank,  Savannah.  Georgia. 
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Board  of  Governors  of  the  Federal  Reserve 
System.  May  28,  2003. 

Robert  deV.  Frieraon. 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  03-13889  Filed  6-2-03;  8:45  am) 

BIUJNO  COOE  6210-01-S 


GENERAL  SERVICES 
ADMINISTRATION  ' 

[0MB  Control  No.  3090-0274] 

Offica  of  the  Chief  Architect;  Art  in 
Architecture  Program  National  Artist 
Registry 

agency:  Public  Buildings  Service,  GSA. 
ACTION:  Notice  of  request  for  comments 
regarding  an  extension  to  an  existing 
OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35),  the  General  Services 
Administration  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
regarding  the  Art  in  Architecture 
Program  National  Artist  Registry  form. 
A  request  for  public  comments  was 
published  at  68  FR  11395.  March  10. 
2003.  No  comments  were  received. 

The  Art  in  Architecture  Program  is 
the  result  of  a  policy  decision  made  in 
January  1963  by  GSA  Administratorm 
Bernard  L.  Boudin,  who  had  served  on 
the  Ad  Hoc  Committee  on  Federal 
Office  Space  in  1961-62.  The  program 
has  been  modified  over  the  years,  most 
recently  in  1996  when  a  renewed  focus 
on  commissioning  works  of  art  that  are 
an  integral  part  of  the  building's 
architecture  and  adjacent  landscape  was 
instituted.  The  program  continues  to 
commission  works  of  art  from  living 
American  artists.  One  half  of  one 
percent  of  the  estimated  construction 
cost  of  new  or  substantially  renovated 
Federal  buildings  and  U.S.  courthouses 
is  allocated  for  commissioning  works  of 
art. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  and  whether  it 
will  have  practical  utility;  whether  our 
.  estimate  of  the  public  burden  of  this 
collection  of  information  is  accurate, 
and  based  on  valid  assiunptions  and 
methodology;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  ways  in 
which  we  can  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  through  the  use  of 
appropriate  technological  collection 
techniques  or  other  forms  of  information 
technology. 


DATES:  Submit  comments  on  or  before: 
July  3,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Harrison,  Public  Buildings 
Service.  Office  of  the  Chief  Architect, 
Art  in  Architecture,  Room  3341,  1800  F 
-    Street,  NW.,  Washington.  DC  20405. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  Ms.  Jeanette  Thornton,  GSA 
Desk  Officer.  OMB,  Room  10236,  NEOB, 
Washington.  DC  20503.  and  a  copy  to 
General  Services  Administration, 
Regulatory  and  Federal  Assistance 
Publications  Division  (MVA),  1800  F 
Street,  NW.,  Room  4035,  Washington, 
DC  20405,  Please  cite  OMB  Control 
Number  3090-0274. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  Art  in  Architecture  Program 
actively  seeks  to  commission  works 
from  the  full  spectrum  of  American 
artists,  and  strives  to  promote  new 
media  and  inventive  solutions  for 
public  art.  The  GSA  Form  7437,  Art  In 
Architecture  Program  National  Artist 
Registry,  will  be  used  to  collect 
information  from  artists  across  the 
country  to  participate  and  to  be 
considered  for  commissions. 

B.  Annual  Reporting  Burden 

Respondents:  360. 
Responses  Per  Respondent:  1. 
Hours  Per  Response:  .25. 
Total  Burden  Hours:  90. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  trom 
the  General  Services  Administration, 
Regulatory  and  Federal  Assistance 
Publications  Division  (MVA).  1800  F 
Street,  NW.,  Room  4035.  Washington, 
DC  20405,  telephone  (202)  208-7312.  or 
by  faxing  your  request  to  (202)  501- 
4067.  Please  cite  OMB  Control  No. 
3090-0274,  Art  in  Architecture  Program 
National  Artist  Registry,  in  all 
correspondence. 

Dated:  May  28.  2003. 
Michael  W.  Carlelon, 

Chief  Information  Officer. 

[FR  Doc.  03-13861  Filed  6-2-03;  8:45  am] 

BUJNO  COOC  6a20-23-l> 


DEPARTMENT  OF  HEALTH  AND 
'   HUMAN  SERVICES 

Request  for  Applications  for  a 
Cooperative  Agreement  Demonstration 
Project  for  ttie  Medical  Reserve  Corps, 
Citizens  Corps,  USA  Freedom  Corps 

A6ENCY:  Department  of  Health  and 
Human  Services,  Office  of  the  Secretary, 
Office  of  Public  Health  and  Science, 
Office  of  the  Surgeon  General. 
action:  Notice. 


Authority:  This  program  is  authorized  by 
section  301  of  the  Public  Health  Service  Act, 
as  amended.  42  U.S.C;  and,  funded  under 
Public  Law  108-007. 

CFDA  Number:  93.008. 
summary:  To  provide  funding  for  a 
demonstration  project  to  demonstrate 
approaches  to  establishment  of 
commuility-based,  citizen  volunteer 
Medical  Reserve  Corps  (MRC)  units. 
Awards  will  provide  funding  to 
community-based  organizations  under 
the  terms  of  cooperative  agreements. 
The  Cooperative  Agreement  (CA)  will 
facilitate  start-up  of  MRC  units  and 
provide  insights  into  best  practices  in 
such  areas  as:  (1)  Structure  and 
oi^anization,  (2)  recruitment  and 
verification  of  credentials,  (3) 
community-level  partnership  building, 
(4)  competency  levels  for  effective 
action,  (5)  training,  (6)  risk  assessment, 
and  (7)  strategy  development  and 
planning. 

The  community-based,  volunteer 
MRC  units  are  intended  to  supplement 
existing  conununity  emergency  medical 
response  systems  as  well  as  contribute 
to  meeting  the  public  health  needs  of 
the  community  throughout  the  year. 
MRC  units  are  not  intended  to  replace 
or  substitute  for  local,  existing 
emergency  response  systems.  MRC  units 
should  help  provide  additional  response 
capacity  during  the  initial  hours 
following  an  emergency  before 
assistance  from  other  geographic 
localities  may  arrive  and,  as  needed,  to 
help  local  authorities  provide  assistance 
to  the  conununity  following  an 
emergency  in  the  effort  to  retiun  to 
normalcy. 

The  local  MRC  unit  is  intended  to 
provide  an  organized  framework  which 
will  attract  volunteers  and  provide  them 
with  planned  assignments  as  well  as 
skills  needed  to  work  effectively  in 
emergency  situations.  An  MRC  imit  will 
help  to  ensure  that  MRC  volunteers  are 
deployed  locally  in  a  manner  that  is 
fully  planned  and  coordinated  with 
broader  emergency  and  medical 
response  plans  of  the  communities  in 
which  they  are  located.  Moreover,  the 
MRC  unit  will  serve  as  a  mechanism  for 


\ 


helping  to  ensiu*  that  volunteers  have 
appropriate  credentials  for  assignments 
which  they  will  imdertake  when  the 
MRC  unit  is  activated.  The  MRC  imit 
will  help  facilitate  not  only  coordinated 
action,  but  provide  a  greater 
predictability  in  volunteer  resource 
capability  when  and  where  such 
services  are  needed. 

The  establishment  of  sustainable, 
conununity-based  volunteer  MRC  imits 
throughout  the  nation  will  help  meet 
the  goal  of  enabling  communities  in  the 
United  States  to  be  better  prepared  to 
respond  to  emergencies  and  urgent 
public  health  needs.  It  is  anticipated 
that  these  community-based  MRC  imits 
will  grow  in  number  and  in  quality 
across  the  country. 

The  MRC  demonstration  project 
programs  will  be  supported  through  the 
cooperative  agreement  mechanism.  This 
will  enable  a  collaborative  relationship 
between  the  awardee,  the  local  MRC 
unit,  and  the  Office  of  the  Surgeon 
General  (OSG),  Department  of  Health 
and  Human  Services  (HHS).  The  OSG 
will  coordinate,  through  a  private  sector 
contractor,  technical  assistance  needed 
for  the  implementation,  conduct,  and 
assessment  of  program  activities.  The 
OSG  will  provide  oversight  of  the 
program  and  has  a  senior  program  staff 
member  dedicated  to  the  continued 
development  of  the  MRC  initiative.  The 
OSG  has  established  an  MRC  Web  site 
at  http://www.medicalreservecorps.gov. 
This  Web  site  includes  a  guidance 
dociunent  for  local  leaders  who  plan  to 
develop  and  implement  a  local  MRC 
initiative.  This  document  is  entitled 
Medical  Reserve  Corps — A  Guide  for 
Local  Leaders. 

The  OSG  is  supporting  the 
development  of  MRC  imits  through  foiu- 
strategic  approaches.  Specifically,  the 
Federal  Government's  support  includes 
the  following: 

1.  Limited  financial  support  through 
the  CA  covered  by  this  and  earlier 
announcements  (Federal  Register  Vol. 
67,  No.  139,  page  47550,  July  19,  2002). 

2.  Communication,  Information  and 
Education  including  the  following: 

•  The  MRC  Web  site  at:  bttp:// 
www.medicalreservecorps.gov. 

•  The  MRC  guidance  dociunent  on 
how  to  establish  an  MRC  unit  and 
related  considerations.  This  document 
is  entitled  Medical  Reserve  Corps— A 
Guide  for  Local  Leaders  and  is 
accessible  on  the  MRC  Web  site.    • 

•  Information  on  the  MRC  Web  site 
addressing  new  developments  in  the 
MRC,  trends  and  issues,  best  practices, 
training  opportunities,  meetings,  and 
more. 

•  MRC  workshops  which  will,  as 
appropriate,  include  MRC  unit  leaders 


and  participants;  state,  county,  and  local 
citizen  corps  leaders  and  coordinators, 
health  and  emergency  response  system 
officials. 

•  Development  of  an  MRC  logo  for 
marketing  and  identification  purposes. 
Note:  An  award  of  funds  under  this  RFA 
does  not  include  any  right  to  use  the 
associated  trademarks  of  the  OSG 
relating  to  the  MRC.  Successful 
applicants  must  still  execute  a 
nonexclusive  license  under  the  terms 
and  policies  set  by  the  OSG  prior  to  any 
use  of  these  marks. 

3.  Technical  Assistance  (TA)  through 
the  OSG's  private  sector  contractor.  TA 
will,  as  appropriate  and  available,  be 
provided  to  eligible  MRC  units. 
Examples  of  TA  might  include  advice 
on  matters  such  as  development  of 
operational  plans,  evaluation 
approaches,  etc. 

4.  Policy  Analysis  and  Action.  Issues 
currently  being  addressed  include,  but 
will  not  be  limited  to:  liability, 
credentialing,  and  training  standards. 

Baclcground 

During  his  January  2002  State  of  the 
Union  address.  President  Bush  called  on 
all  Americans  to  dedicate  at  least  two 
years — ^the  equivalent  of  4,000  hours  of 
their  time — to  provide  volunteer  service 
to  others.  To  help  every  American 
answer  the  call  to  service,  the  President 
created  tiie  USA  Freedom  Corps,  and 
charged  it  with  strengthening  and 
expanding  service  opportunities  for 
volunteers  to  protect  our  homeland,  to 
support  our  communities,  and  to  extend 
American  compassion  around  the 
World.  The  USA  Freedom  Corps  is  a 
coordinating  council,  similar  to  the 
National  Economic  Council  or  National 
Security  Council,  that  relies  upon  the 
Federal  agencies  and  departments  that 
are  a  part  of  the  coordinating  council  to 
carry  out  policies  and  programs. 

Simultaneously,  the  President  also 
created  the  Citizen  Corps  initiative  to 
offer  Americans  new  opportunities  to 
get  involved  in  their  communities 
through  emergency  preparation  and 
response  activities.  The  Citizen  Corps 
initiative  includes  several  new  and 
existing  programs  that  share  the 
common  goad  of  helping  communities 
prevent,  prepare  for,  and  respond  to 
crime,  natural  disasters,  and  other 
emergencies.  The  programs  include: 
Community  Emergency  Response  Teams 
(CERT),  under  the  direction  of  the 
Federal  Emergency  Management 
Agency;  Neighborhood  Watch  and 
Volunteers  in  Police  Service,  under  the 
direction  of  the  Department  of  Justice 
(DOJ);  and,  the  MRC,  under  the  broad 
guidance  and  support  of  the  Department 
of  Health  and  Human  Services. 


DATES:  To  be  considered  for  review, 
applications  must  be  received  by  close 
of  business,  5  PM  Eastern  Daylight 
Savings  Time,  July  18,  2003  at  the 
address  indicated  in  the  ADDRESSES 
section  of  this  announcement.  The 
submission  deadline  date  supersedes 
the  postmark  date  information  as  stated 
in  the  PHS-5161.  Applicants  that  meet 
this  deadline  will  receive  notification 
that  their  application  was  received  by 
the  Office  of  Grants  Management. 
Applications  that  do  not  meet  the 
deadline  will  be  considered  late  and 
vrill  be  returned  to  the  applicant 
without  comment.  Applications  sent  via 
facsimile  or  by  electronic  mail  will  not 
be  accepted  for  review. 
ADDRESSES:  Applications  must  be 
prepared  using  Form  PHS  5161-1 
(revised  July  2000).  This  form  is 
available  in  Adobe  Acrobat  format  at  the 
following  Web  site:  http://www.cdc.gov/ 
od/pgo/forminfo.htm.  Form  PHS  5161- 
1  includes  U.S.  Government  Standard 
Form  (SF)  424,  the  required  face  page 
for  CA  applications  submitted  for 
Federal  assistance  and  SF  424  A,  a 
budget  format  for  non-construction 
projects. 

Complete  applications  should  be 
submitted  to:  Ms.  Karen  Campbell, 
Director,  Office  of  Grants  Management, 
Office  of  Public  Health  and  Science, 
1101  Wootton  Parkway,  Suite  550, 
Rockville,  Maryland,  20852.  Ms. 
ICampbell  can  be  reached  by  telephone 
at:  (301)  594-0758. 

FOR  FURTHER  INFORMATION  CONTACT:     ^ 
Questions  regarding  programmatic 
information  related  to  preparation  of  CA 
applications  should  be  directed  in 
writing  to  Ronald  Schoenfeld,  Ph.D., 
Acting  MRC  Project  Officer,  Office  of 
the  Surgeon  General,  Office  of  Public 
Health  and  Science,  U.S.  Department  of 
Health  and  Human  Services,  Room  18- 
66,  5600  Fishers  Lane,  Rockville,  MD 
20857,  e-mail: 
rschoenfeld@osophs.dhhs.gov. 

Information  on  budget  and  business 
aspects  of  the  application  may  be 
obtained  from  Ms.  Karen  Campbell, 
Director,  Office  of  Grants  Management, 
Office  of  Public  Health  and  Science, 
1101  Wootton  Parkway,  Suite  550, 
Rockville,  Maryland,  20852.  Ms. 
Campbell  can  be  reached  by  telephone 
at:  (301)  594-0758. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Funds 

The  total  amount  of  funds  for  new 
awards  competition  will  be  $6  million. 
The  OSG  anticipates  making  120  awards 
of  up  to  $50,000  to  new  applicant 
communities  in  fiscal  year  2003. 
Awards  will  be  for  up  to  three  years. 
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with  funds  for  years  two  and  three 
subject  to  availability  of  funds  and 
satisfactory  progress  of  the  project.  The 
actual  number  and  dollar  amount  of  the 
awards  will  depend  on  the  number  of 
applications  received  as  well  as  the 
number  of  acceptable  applications  that 
the  OSG  determines  to  fund. 

Matching  Requirements 

The  applicant  is  not  required  to  match 
or  share  project  costs,  if  an  award  is 
made. 

Period  of  Support 

The  start  date  for  the  cooperative 
agreement  will  be  September  30.  2003 
or  sooner,  depending  on  the  date  of 
issuance  of  the  notice  of  award.  Support 
may  be  requested  for  a  project  period 
not  to  exceed  three  years.  Awardees  will 
be  eligible  for  awards  up  to  $50,000 
total  cost.  Noncompeting  continuation 
awards  of  lip  to  $50,000  will  be  made 
in  fiscal  years  2004  and  2005,  subject  to 
satisfactory  performance  and  the 
availability  of  funds. 

Eligible  Applicants 

The  MRC  CA  program  applicant  must 
be  a  public  or  private  nonprpHt. 
conununity-based  organization. 
Applicants  may  be  an  entity  of  the  local 
government,  a  local  nonprofit,  or  a  non- 
government organization.  If  a  local 
Citizen  Corps  Council  (CCC)  meets  any 
of  these  criteria,  the  CCC  can  be  the 
applicant.  Acceptable  proof  of  non- 
profit status  includes: 

•  A  reference  to  the  applicant 
organization's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations  in  the  IRS 
Code: 

•  A  copy  of  a  currently  valid  IRS  tax 
exemption  certificate: 

•  A  statement  from  a  State  taxing 
body.  State  attorney  general,  or  other 
appropriate  State  official  certifying  that 
the  applicant  organization  has  a  non- 
profit status  and  that  none  of  the  net 
earnings  accrue  to  any  private 
shareholders  or  individuals:  « 

•  A  certified  copy  of  the 
organization's  certificate  of 
incorporation  or  similar  document  that 
clearly  establishes  non-profit  status:  or 

•  Any  of  the  items  above  for  a  State 
or  national  parent  organization  and  a 
statement  signed  by  the  parent 
organization  that  the  applicant 
organization  is  a  local  non-profit 
affiliate. 

Additionally,  faith-based 
organizations  that  meet  the  definition  of 
a  private,  nonprofit,  community-based 
organization  are  eligible  to  apply  under 
this  announcement.  Tribes,  tribal 
organizations,  and  local  affiliates  of 


national,  state-wide,  or  regional 
organizations  that  meet  the  definition  of 
a  private  nonprofit,  community-based 
organization  are  eligible  to  apply. 

To  ensure  wide  geographic 
distribution  of  local  MRC  units, 
applications  will  be  accepted  from 
organizations  in  all  of  the  American 
States  and  Territories. 

In  general,  only  one  CA  will  be 
awarded  per  community.  If  more  than 
-one  application  with  a  qualifying  score 
is  received  from  the  same  community, 
the  OSG  will  contact  local  officials  to 
make  a  determination  of  which 
application  should  be  given  priority.  It 
is  recognized,  however,  that  a  large 
metropolitan  area  may  warrant  the 
establishment  of  more  than  one  MRC 
unit  and.  therefore,  could  receive  more 
than  one  MRC  CA.  For  communities 
where  more  than  one  group/ 
organization  is  planning/developing  a 
local  citizen  volunteer  MRC  unit,  it  is 
recommended  that  these  groups  work 
together  to  submit  one  application.  For 
large  metropolitan  areas,  applications 
should  be  coordinated.  In  such 
instances,  however,  the  applicant(s) 
must  make  a  convincing  case  that  more 
than  one  MRC  unit  and  more  than  one 
CA  is  essential,  and  that  the  applicant 
organizations  have  not  only  coordinated 
their  planning,  but  also  have  the 
imprimatur  of  the  local  health  and 
emergency  response  authorities. 

Program  Goals 

The  goals  of  the  MRC  demonstration 
project  CA  are  to: 

1 .  Demonstrate  whether  medical 
response  capacity  in  communities  can 
be  strengthened  through  the 
establishment  of  MRC  units  consisting 
of  citizen  volunteers  who  represent  a 
broad  range  of  medical/health 
professions: 

2.  Demonstrate  whether  additional 
capacity  can  be  created  at  the 
community  level  to  deal  with  ' 
emergency  situations  which  have 
significant  consequences  for  the  health 
of  the  population; 

3.  Demonstrate  whether  the  MRC  does 
enable  current  and/or  retired  health 
professionals  and  related  support 
personnel  in  communities  to  obtain 
additional  training  needed  to  work 
effectively  and  safely  during  emergency 
situations; 

4.  Demonstrate  whether  the  MRC 
approach  does  provide  an 
organizational  framework,  with  a 
command  and  control  system,  within 
which  appropriately  trained  and 
credentialed  citizen  volunteers  can  put 
their  skills  in  health  and  medicine  to 
use  effectively  (including  prearranged 


assignments)  when  there  is  an 
emergency; 

5.  Demonstrate  whether  the  MRC 
approach  facilitates  coordination  of 
local  citizen  volunteer  services  in 
health/medicine  with  other  response 
programs  of  the  community/county/ 
state  during  an  emergency; 

6.  Demonstrate  whether  the  MRC 
approach  does  provide  cadres  of  health 
professionals,  from  within  their  home 
communities,  who  contribute  to  the 
resolution  of  public  health  problems 
and  needs  throughout  the  year;  and 

7.  Demonstrate  whether  the  MRC 
approach  is  sustainable  beyond  the  CA 
funding  period. 

Proiect  Requirements 

MRC  units  should:  (1)  Be  comprised 
of  citizen  volunteers  fi'om  within  the     ' 
community,  including  the  inunediate 
surrounding  area;  (2)  have  an 
organizational  framework  with  a 
command  and  control  system  and  have 
operational  policies  and  procedures;  (3) 
have  a  plan  of  action  that  is  consistent 
with  the  risks  and  vulnerabilities  of  the 
community;  (4)  be  fully  coordinated  and 
appropriately  integrated  into  the 
existing  emergency  planning  and 
response  programs  of  the  community; 
(5)  develop  strategies  for  activation  of 
the  local  MRC  unit{s).  training  of  MRC 
unit  members  to  achieve  needed 
competency  standards,  building 
working  relationships/partnerships 
within  the  community,  communications 
and  logistics  diu-ing  emergencies,  and 
practicing/ drilling  before  emergencies 
occur:  (6)  develop  plans  for  additional 
functions,  beyond  emergency  response, 
to  promote  public  health  in  the 
community:  and  (7)  have  a  plan  for 
sustaining  the  MRC  unit  after  federal 
funding  stops. 

Application  Requirements 

In  addition  to  the  eligibility  criteria 
cited  above  and  use  of  the  form  PHS 
5161-1  (revised  July  2000).  successful 
candidates  will  address  the  following 
criteria  in  the  narrative  of  their 
applications  and  provide  the  noted 
documentation: 

•  Documentation  that  the  applicant  is 
a  unit  of  local  government  or 
community-based,  nonprofit        ' , 
organization: 

•  Established  leadership  structure  for 
the  MRC  unit; 

•  Draft  action  plan,  including  initial 
measurable  milestones,  for 
establishment  of  a  citizen  volunteer 
MRC  unit,  including  goals,  objectives, 
and  time  lines; 

•  Documentation  of  the  existence  of  a 
planning  body  for  the  MRC,  including 
the  name  of  the  chair  or  lead 
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organization,  and  the  principals  of  the 
organization: 

•  Specification  of  any  arrangements 
or  agreements  with  other  local  public  or 
private  organizations  [e.g..  Citizen  Corps 
Council,  Mayor's  office.  City  Council, 
County  Commission,  County  Chief 
Executivfe,  Fire  Department,  Department 
of  Health,  Chief  of  Emergency  Response 
for  the  Community,  community 
hospital(s).  Red  Cross,  local  medical 
society  and/or  other  health  professions 
organizations,  local-based  government 
hospitals  (VA.  Indian  Health  Service), 
service  organizations]  for  the  purposes 
of  planning,  establishing,  and  utilization 
of  a  local  MRC  unit(8); 

•  Demonstration  of  linkages  with 
cuid/or  understanding  of  existing 
emergency  medical  response  entities  in 
the  community  [e.g.,  minutes  of  a 
planning  meeting  in  which  there  was 
substantive  involvement  of  other  key 
community  stakeholders,  including 
NGOs); 

•  Demonstration  of  a  linkage  with 
local  government  health  and  emergency 
response  authorities: 

•  A  proposed  budget  which  is 
consistent  with  the  approved  types  of 
expenditures  set  forth  below; 

•  Other  letter(s)  of  support  are 
optional. 

Plan  for  sustaining  the  MRC  unit  after 
federal  funding  stops. 

Use  of  CA  Funds 

Applicants  may  request  funds  for  the 
following  types  of  allowablejexpenses. 
subject  to  Federal  Government 
regulations  regarding  non-allowable 
expenses  in  Federal  assistance 
programs: 

1.  Organizing  an  MRC  imit,  including 
establishment  of  a  leadership  and 
management  structiu*; 

2.  Implementation  of  mechanisms  to 
asstire  appropriate  integration  and 
coordination  with  existing  local 
emergency  response  and  health  assets 
and  capabilities: 

3.  Recruiting  volimteers  for  the  MRC 
unit; 

4.  Assessing  the  community's  risks 
and  vulnerabilities; 

5.  Development  of  plans  to  develop, 
organize  and  mobilize  the  MRC  imit  in 
response  not  only  to  urgent  needs  but 
also  to  address  other  public  health 
needs  in  the  community: 

6.  Training  for  leadership  and 
preparedness;  and 

7.  Training  in  specific  skills. 

Review  of  Applications 

Applications  will  be  screened  upon 
receipt.  Those  that  are  judged  to  be 
incomplete,  non-conforming  to  the 
announcement,  or  arrive  aftei;  the 


deadline  will  be  returned  without 
review  or  comment.  Applications  will 
be  reviewed  for  conformity  with  the 
applicant  eligibility  criteria. 
Applications  will  be  considered  non- 
conforming and  retiumed  unread  if  the 
budget  request  exceeds  the  amount 
stated  in  the  "Availability  of  Funds" 
section  of  this  announcement,  or 
exceeds  the  page  limitations  as  stated  in 
this  section.  "Review  of  Applications." 
Similarly,  an  application  will  be 
considered  nouTConforming  if  it  requests 
funds  in  excess  of  the  length  of  the 
projects  funded  years  as  stated  in 
"Period  of  Support"  section  of  this 
announcement.  Accepted  applications 
will  be  objectively  reviewed  for 
technical  merit  in  accordance  with  HHS 
policies. 

Applications  will  be  evaluated  by  ah 
objective  review  panel  composed  of 
experts  in  the  fields  of  emergency 
medical  response,  medicine,  public 
health,  program  management, 
commtinity  service  delivery,  and 
community  leadership  development. 
Consideration  for  award  will  be  given  to 
applicants  that  best  demonstrate 
progress  toward  establishment  of  a  local 
citizen  volunteer  MRC  imit. 
AdditionsJly,  applications  that  best 
demonstrate  the  development  of 
plausible  strategies,  including  a  time 
line  for  organizing,  recruitment,  and 
making  operational  a  citizen  volunteer 
MRC  unit  that  is  linked  to  other 
community-based  programs  for 
emergency  response  will  rank  more 
highly  than  those  applications  which  do 
not.  Applicants  which  have  a  linkage  or 
plan  a  linkage  with  the  community's 
Citizen  Corps  Coimcil  (if  one  has  been 
established)  should  address  that  point, 
as  applicable  and  appropriate. 

OrganizatioD  of  Application 

Applicants  are  required  to  submit:  (1) 
an  original  ink-signed  (blue  ink  in  order 
to  be  distinguished  from  a  copier 
product)  and  dated  application:  and  (2) 
two  photocopies.  All  pages  must  be 
numbered  clearly  and  sequentially 
beginning  with  the  Project  Profile.  The 
application  must  be  typed  double- 
spaced  on  one  side  of  plain  BVz"  x  11" 
white  paper,  using  at  least  a  12  point 
font,  and  contain  1"  margins  all  around. 

The  Project  Summary  and  Project 
Narrative  must  not  exceed  a  total  of  20 
double-spaced  pages,  excluding  any 
appendices.  The  original  and  each  copy 
must  be  stapled.  An  outline  for  the 
minimtmi  information  to  be  included  in 
the  "Project  Narrative"  section  and 
related  appendices  is  presented  below. 

I.  Background  (location,  responsible 
organization/body,  linkages  within 
community) 


II.  Objectives 

in.  Summary  of  existing  relevant  community 
resources 

IV.  Organization  structure,  local  MRC 
initiative  leadership  and  k^y  staff  (with 
biographical  sketches) 

V.  Strategy/plans  with  time  line  (can  be  in 
sequenced,  bullet  form) 

VI.  Summary  of  community  partnerships  and 
linkages  developed/being  developed 

VII.  Evaluation — how  progress  will  be" 
measured 

Vm.  Statement  of  willingness  to  contribiite 
Mrritten  information  on  local  MRC  unit 
experiences,  particularly  what  has  worked 
well  and  lessons  learned,  to  the  OSG  for 
sharing  with  other  communities 
establishing  MRC  units. 

IX.  Plan  for  sustaining  the  MRC  unit  in  the 
years  after  federal  funding  stops. 

Application  Review  Criteria 

The  technical  review  of  applications 
will  consider  the  following  factors: 

Factor  1 :  Implementation  Plan— ^5 
points 

This  section  should  discuss: 

1.  Brief  sununary  of  existing 
community  resources  and  linkages  to 
deliver  coordinated  emergency  medical 
response  services  in  a  large  scale  (for  the 
locality)  emergency. 

2.  Tne  role  the  MRC  unit  will  most 
likely  play  in  relationship  to  existing 
services,  including  local  health 
department,  fire  department, 
commimity  hospit8il(s).  Red  Cross  and 
other  NGOs;  and,  if  an  officially 
recognized  Citizfen  Corps  Council  (CCC) 
has  been  established  in  the  community, 
the  nature  of  any  linkage  to  the  CCC. 

3.  The  proposed  plan  and  time  line 
for  establishment  of  an  MRC  unit, 
ranging  from  establishment  of  a 
planning/steering  group,  organizational 
meetings,  goals  and  objectives, 
development  of  organizlitional  structiue. 
policies  and  procedures,  recruitment, 
liaison  and  partnership  building, 
training,  etc. 

Although  components  of  an  MRC  tmit 
do  not  necessarily  have  to  be  in  place  . 
at  the  time  the  application  is  submitted, 
the  applicant  must  discuss/describe  the 
resources  available  to  support  these 
components  and  plans  for  phasing  in 
the  components  of  the  action  plan  and 
the  relationship  of  the  plans  to  existing 
programs/institutions  in  the 
community/county/area. 

Factor  2:  Management  Plan — 20  points 

Applicant  organization's  capability  to 
manage  the  project  as  determined  by  the 
availability  and  quedifications  of  the 
proposed  staff  (may  be  either  volunteer 
or  hired).  Applicant  organization's 
listing  of  partners  in  the  establishment 
and  utilization  of  the  citizen  volunteer 
MRC  unit  and  their  relationships  and 
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the  mechanism(s)  that  will  be  utilized  to 
convene  the  partners  for  constructive 
planning  and  implementation. 

Factor  3:  Evaluation  Plan — 10  points 

A  clear  but  brief  statement  of  program 
goals  and  how  progress  toward  meeting 
those  goals  Will  be  ^sessed. 

Factor  4:  Background — 10  points 

.Adequacy  of  demonstrated  knowledge 
of  emergency  medical  response/care 
systems,  and  utilization  of  volunteers. 

Factor  5:  Supporting  Documentation — 5 
points 

Adequacy  of  supporting 
documentation  that  the  MRC  unit 
planning  group  is  appropriately 
connected  to  local  government  entities 
(e.g..  Mayor's  office.  City  Council, 
County  Executive,  County  Council.  Fire 
Department,  Department  of  Emergency 
Planning  and  Response)  and  appropriate 
local  organizations  such  as  the  Citizen 
Corps  Council  (if  one  has  been  officially 
established).  American  Red  Cross,  civic 
organizations  (e.g..  Kiwanis.  Rotary. 
Siroptomist.  Lions.  Clubs):  veterans 
organizations,  health  professions 
organizations,  and  faith-based  groups, 
etc. 

Factor  6:  Statement  of  Willingness  to 
Share  Information  with  OSG^5  points 

A  clear  statement  that  the  CA 
recipient  is  willing  to  contribute 
information  on  the  progress,  lessons 
learned,  best  practices,  etc.  to  the  OSG 
at  6-month  intervals. 

Factor  7:  Sustainability  Plan — 5  points 

This  area  should  address,  in  as  much 
detail  as  possible,  the  applicant's  plan 
for  how  the  MRC  unit  will  continue  to 
exist  and  thrive  in  the  years  beyond  the 
applicant's  funding  eligibility  (Year  4 
and  beyond). 

Reporting  and  Other  Requirements 

General  Reporting  Requirements:  A 
CA  recipient  under  this  notice  will 
submit:  (1)  A  six-month  progress  report 
to  the  OSG:  (2)  an  annual  Financial 
Status  Report;  and  (3)  a  final  progress 
report  and  Financial  Status  Report  in 
the  format  established  by  the  OSG,  in 
accordance  with  provisions  of  the 
general  regulations  which  apply  under 
45  CFR  Fart  74.51—74.52.  with  the 
exception  of  State  and  local 
governments  to  which  CFR  Fart  92, 
Subpart  C  reporting  requirements  apply. 

The  OSG  has  established  the 
following  requirements  for  inclusion  in 
the  annual  and/or  final  report(s): 

•  A  summary  of  the  status  of 
development  of  the  MRC  unit  (not  to 
exceed  5  pages  in  the  main  report), 


including  the  major  activities  and 
accomplishments,  objectives  met  and 
not  met,  lessons  learned,  and  an 
evaluation  plan  update; 

•  Copy  of  organizational  chart  and 
brief  narrative  description  of  the 
structure  of  the  MRC  unit,  including  its 
chain-of-command; 

•  Copy  of  policies  and  prcw:edures 
(e.g..  scope  of  operations,  criteria  for 
mobilization  and  demobilization, 
recruitment,  and  verification  of 
credentials)  for  the  local  MRC  unit; 

•  Copy  of  risk/vulnerability 
assessment  (a  copy  of  such  an 
assessment  prepared  by  other  entities  in 
the  community  and  to  which  the  MRC 
unit  is  linked  may  be  submitted); 

•  Resource  availability  and  need^ 
assessment;  and 

•  Copy  of  database  of  appropriately 
credentialed  volunteers  who  are 
committed  to  participate  as  members  of 
the  MRC  unit. 


Public  Health  System  Reporting 
Requirements  ^ 

This  program  is  subject  to  the  Public 
Health  Systems  Reporting 
Requirements.  Under  these 
requirements,  a  community-based,  non- 
governmental applicant  must  prepare 
and  submit  a  Public  Health  System 
Impact  Statement  (PHSIS).  The  PHSIS  is 
intended  to  provide  information  to  state 
and  local  health  officials  to  keep  them 
apprised  on  proposed  health  services 
CA  applications  submitted  by 
community-based  non-governmental 
organizations  within  their  jurisdictions. 
Community-based,  non-governmental 
applicants  are  required  to  submit,  no 
later  than  the  Federal  due  date  for 
receipt  of  the  application,  the  following 
information  to  the  head  of  the 
appropriate  State  and  local  health 
agencies  in  the  area(s)  to  be  impacted: 
(a)  A  copy  of  the  face  page  of  the 
application  (SF  424);  and  (b)  a  summary 
of  the  project  (PHSIS),  not  to  exceed  one 
page,  whicbprovides:  (1)  A  description 
of  the  population  to  be  served;  (2)  a 
summary  of  the  services  to  be  provided; 
and  (3)  a  description  of  the  coordination 
planned  with  state  or  local  health 
agencies.  Copies  of  the  letters 
forwarding  the  PHSIS  to  these 
authorities  must  be  contained  in  the 
application  materials  submitted  to  the 
OSG. 

State  Reviews:  This  program  is  subject 
to  the  requirements  of  Executive  Order 
12372,  which  allows  states  the  option  of 
setting  up  a  system  for  reviewing 
applications  from  within  their  states  for 
assistance  under  certain  Federal 
programs. 

Because  of  the  importance  of 
coordination  of  emergency  medical 


response  and  public  health 
improvement  at  the  state  and 
community  levels,  the  OSG,  for 
purposes  of  this  announcement,  is 
establishing  a  special  mechanism  to 
enable  designated  state  points  of  contact 
to  provide  conunents  in  an  orderly  and 
imiform  way  to  the  OSG  for  purposes  of 
according  scores  to  applications  from 
their  respective  states  for  applications 
submitted  under  this  notice.  The 
application  kit  available  under  this 
notice  will  contain  a  list  of  state  points 
of  contact.  Applicants  (other  than 
federally  recognized  Indian  tribes) 
should  contact  their  state  contact  point 
as  early  as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  state 
process.  The  due  date  for  state  process 
recommendations  is  15  working  days 
after  the  application  deadline 
established  by  the  OMH  Grants 
Management  Officer. 

The  OSG  does  not  guarantee  that  it 
will  accommodate  or  explain  its 
responses  to  state  process 
recommendations  received  after  that 
date. 

Provision  of  Smoke-Free  Workplaces 
and  Non-use  of  Tobacco  Products  by 
Recipients  ofPHS  CA. 

HHS  strongly  encourages  all  CA 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  non-use 
of  all  tobacco  products.  In  addition. 
Public  Law  103-227.  the  Pro-Children 
Act  of  1994«prohibits  smoking  in 
certain  facilities  (or  in  some  cases,  any 
portion  of  a  facility)  in  which  regular  or 
routine  education,  library,  day  care, 
health  care,  or  early  childhood 
development  services  are  provided  to 
children. 

Definitions 

For  the  purposes  of  this  CA  program, 
the  following  definitions  are  provided: 

Citizen  Corps  Council:  A  Citizen 
Corps  Council  established  at  the 
community  or  county  level  within  the 
overall  framework  of  the  Citizen  Corps. 
USA  Freedom  Corps.  The  Citizen  Corps 
Council  structure  falls  within  the 
overall  purview  of  FEMA. 

Cooperative  Agreement  (CA):  An 
award  instrument  of  financial  assistance 
where  "substantial  involvement"  is 
anticipated  between  the  HHS  awarding 
agency  and  the  recipient  during 
performance  of  the  contemplated  project 
or  activity.  "Substantial  involvement" 
means  that  the  recipient  can  expect 
Federal  programmatic  collaboration  or 
participation  in  managing  the  award. 

Community-based:  The  locus  of 
control  and  decision  making  powers  are 
located  at  the  community  level. 
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representing  the  service  area  of  the 
community  or  a  significant  segment  of 
the  community. 

Non-governmental  organization 
(NGO):  A  public  or  private  institution  of 
higher  education;  a  public  or  private 
hospital;  an  Indian  tribe  or  Indian  tribal 
organization  which  is  not  a  Federally- 
recognized  Indian  tribal  government; 
and  a  quasi-public  or  private 
gateway.html  organization  or 
commercial  organization.  The  term  does 
not  include  a  State  or  local  government, 
a  Federally  recognized  Indian  Tribal 
Government,  an  individual,  a  Federal 
agency,  a  foreign  or  international 
governmental  organization  (such  as  an 
agency  of  the  United  Nations),  or  a 
government-owned  contractor-operated 
facility  or  research  center  providing 
continued  support  for  mission  oriented 
large  scale  programs  that  are 
government-owned  or  controlled  or  are 
developed  as  a  Federally  Funded 
Research  and  Development  Center 
under  Office  of  Federal  Procurement 
Policy  letter  84-1. 

O^jce  of  the  Surgeon  General  (OSG): 
The  Office  of  the  Surgeon  General, 
Office  of  Pubhc  Health  and  Science, 
office  of  the  Secretary,  Department  of 
Health  and  Human  Services,  which  is 
the  designated  lead  agency  for  the  MRC 
program. 

Dated:  May  28.  2003. 
Richard  H.  Carmona. 
Surgeon  General  and  Acting  Assistant 
Secretary  for  Health . 
[PR  Doc.  03-13799  Filed  6-2-03;  8:45  am] 

BIUJN6  COOe  41S0-28-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

President's  Council  on  Physical 
Fitness  and  Sports 

AGENCY:  Department  of  Health  and 
Human  Services,  Office  of  the  Secretary, 
Office  of  Public  Health  and  Science, 
President's  Council  on  Physical  Fitness 
and  Sports. 
ACTION:  Notice  of  meeting. 

summary:  As  stipulated  by  tie  Federal 
Advisory  Committee  Act,  the 
Department  of  Health  and  Human 
Services  (DHHS)  is  hereby  giving  notice 
that  the  President's  Council  on  Physical 
Fitness  and  Sports  will  hold  a  meeting. 
This  meeting  is  open  to  the  public.  A 
description  of  the  Council's  functions  is 
included  also  with  this  notice. 

Date  and  Time:  June  26,  2003,  from 
8:30  a.m.  to  4  p.m. 

ADDRESSES:  Department  of  Health  and 
Human  Services,  Hubert  H.  Humphrey 
Building,  Room  505A,  200 


Independence  Avenue,  SW., 
Washington,  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Penelope  S.  Royall,  Acting  Executive 
Director,  President's  Council  on 
Physical  Fitness  and  Sports,  Hubert  H. 
Humphrey  Building,  Room  738H,  200 
Independence  Avenue,  SW., 
Washington,  DC  20201,  (202)  690-5187. 
SUPPlfMENTARY  INFORMATION:  The 
President's  Coimcil  on  Physical  Fitness 
and  Sports  (PCPFS)  was  established 
originally  by  Executive  Order  10673, 
dated  July  16,  1956.  PCPFS  was 
established  by  President  Eisenhower 
after  published  reports  indicated  that 
American  boys  and  girls  were  unfit 
compared  to  the  children  of  Western 
Europe.  Authorization  to  continue 
Coimcil  operations  was  given  at 
appropriate  intervals  by  subsequent 
Executive  Orders.  The  Coimcil  has 
undergone  two  name  changes  and 
several  reorganizations.  Presently,  the 
PCPFS  serves  as  program  office  that  is 
located  organizationally  in  the  Office  of 
Public  Health  and  Science  within  the 
Office  of  the  Secretary  in  the  U.S. 
Department  of  Health  and  Human 
Services. 

On  June  6,  2002,  President  Bush 
signed  Executive  Order  13256  to 
reestablish  the  PCPFS.  Executive  Order 
13256  was  established  to  expand  the 
focus  of  the  Council.  This  directive 
instructed  the  Secretary  to  d§yelflp  and 
coordinate  a  national  program  tolir" 
enhance  physical  activity  and  sports 
participation.  The  Council  currently 
operates  under  the  stipulations  of  the 
new  directive.  The  primary  functions  of 
the  Council  include  to:  (1)  Advise  the 
President,  through  the  Secretary,  on  the 
progress  made  in  carrying  out  the 
provisions  of  the  enacted  directive  and 
recommend  actions  to  accelerate 
progress;  (2)  advise  the  Secretary  on 
ways  and  means  to  enhance 
opportunities  for  participation  in 
physic^  fitness  and  sports,  and,  where 
possible,  to  promote  and  assist  in  the 
fecilitation  and/or  iifaplementation  of 
such  measures;  (3)  to  advise  the 
Secretary  regarding  opportunities  to 
extend  and  improve  physical  activity/ 
fitness  and  sports  programs  and  services 
at  the  natiopal,  state  and  local  levels; 
and  (4)  to  monitor  the  need  for  the 
enhancement  of  programs  and 
educational  and  promotional  materials 
sponsored,  overseen,  or  disseminated  by 
the  Council,  and  advise  the  Secretary,  as 
necessary,  concerning  such  needs. 

The  PCPFS  holds  at  a  minimum,  one 
meeting  in  the  calendar  year  to  (1) 
assess  ongoing  Council  activities  and  (2) 
discuss  and  plan  future  projects  and 
p^grams. 


Dated:  May  27.  2003. 
Penelope  S.  Royall, 

Acting  Executive  Director.  President's  Council 

on  Physical  Fitness  and  Sports. 

[FR  Doc.  03-13798  Filed  6-2-03;  8:45  am] 

BILIJNG  COOE  41SO-35-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03-71] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 
CDC  is  requesting  an  emergency 
clearance  for  this  data  collection  with  a 
two  week  public  con^ment  period.  CDC 
is  requesting  OMB  approval  of  this 
package  7  days  after  the  end  of  the 
public  comment  period. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor.  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road. 
MS-D24,  Atlanta.  GA  30333.  Written 
comments  should  be  received  within  14 
days  of  this  notice. 

Proposed  Project:  Project  DIRECT: 
Phase  2,  Evaluation  of  Impact  of 
Multilevel  Community  Interventions — 
New — National  Center  for  Chronic    . 
Disease  Prevention  and  Health 
Promotion  (NCCDPHP),  Centers  for 
Disease  Control  and  Prevention  (CDC). 
Project  DIRECT- (Diabetes  Intervention 
Reaching  and  Educating  Communities 
Together)  is  the  first  comprehensive 
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community  based  project  in  the  United 
States  to  address  the  growing  burden  of 
diabetes  in  African  Americans.  The  goal 
of  the  project  is  to  use  existing 
knowledge  of  diabetes  risk  factors  and 
complications  to  implement  community 
level  interventions  to  reduce  the 
prevalence  and  severity  of  diabetes  in 
communities  with  large  African 
American  populations.  A  community  in 
Raleigh,  North  Carolina  was  selected  as 
the  demonstration  site  for  the  project. 
An  area  in  Greensboro,  NC,  was  ■ 
identified  as  a  suitable  comparison 
community.  The  Division  of  Diabetes 
Translation  (DDT)  at  the  Centers  for 
Disease  Control  and  Prevention  (CDC)  is 
collaborating  with  the  state  of  North 
Carolina  to  implement  and  evaluate 
public  health  strategies  for  reducing  the 
burden  of  diabetes  in  this 
predominately  African  American 
conun  unity. 

Project  DIRECT  has  three  distinct 
intervention  components — Health 
Promotion,  Outreach,  and  Diabetes  Care. 
The  goals  of  all  throe  interventions  are 
to  reduce  or  prevent  diabetes  and  its 


complications,  but  each  has  a  different 
but  complimentary  approach. 

Project  DIRECT  implemented  a  . 
baseline  population-based  survey  in 
1996-1997.  Interventions  have  been 
employed  since  then  and  continue  to 
the  present.  A  follow-up  study  is  now 
required  to  evaluate  the  impact  of  this 
multilevel  approach  to  diabetes 
prevention  and  control.  Data  from  this 
project  will  be  critical  to  the  Division  of 
Diabetes  Translation's  on-going  efforts 
to  reduce  the  burden  of  diabetes,  and  to 
determine  whether  a  similar  program 
could  be  implemented  successfully  in 
other  communities.  A  pre-post  design 
was  selected  for  the  evaluation  to 
determine  if  any  changes  observed  for 
these  outcomes  might  be  attributed  to 
the  interventions  used  in  Project 
DIRECT  by  comparing  changes  in  the 
intervention  and  comparison 
communities.  The  baseline  study  for  the 
pre-post  evaluation  was  conducted 
during  1996-1997.  Households  in 
Raleigh  and  Greensboro  communities 
would  be  selected  at  random  using 
mailing  lists.  An  interviewer  will  verify 
the  address  and  do  an  initial  screening 


for  eligible  participants  in  the 
household.  Eligible  participants  will  be 
asked  to  participate  in  the  study  and 
will  have  to  complete  a  consent  form. 
All  participants  will  be  asked  to 
complete  an  interview  on  their  health 
status  and  lifestyle  and  measured  for 
height  and  weight.  Participants  who 
self-report  a  history  of  diabetes  will  be 
asked  additional  questions  (diabetes 
module)  about  their  management  of 
diabetes  and  its  complications  and  other 
related  health  conditions. 

All  participants  who  self-report  a 
history  of  diabetes  and  a  sub-sample  of 
those  without  diabetes  would  be  invited 
to  participate  in  a  household 
examination  that  will  include  blood 
pressure  and  waist  circumference 
measurement  and  a  blood  draw  for 
laboratory  analysis  including  blood 
glucose  and  lipids  concentrations.  For 
quality  control  purposes,  a  small  sample 
of  participants  will  be  asked  to  do  a 
short  telephone  interview  to  verify 
information  collected  during  the  general 
interview. 

The  only  cost  to  respondents  is  their' 
time  to  participate  in  the  study. 


Form 


Screening  Questionnaire  

General  Population  Questionnaire 

Diatjetes  Module  

Verification  Questionnaire 

Total 


Numt)er  of 
respondents 


4,600 

2.603 

565 

1.535 


4,600 


Responses 

per 
resporKJent 


Average  txjr- 
den  per  re- 
sponse (hours) 


5/60 
30/60 
30/60 
30/60 


Total  burden 
(hours) 


383 

1,302 
283 
768 


2,736 


Dated:  May  28,  2003.  < 

Thomas  A.  Bartenfeld. 

Acting  Director.  Office  of  Program  Planning 
and  Evaluation,  Centers  for  Disease  Control 
Prevention. 

IFR  Doc.  03-13786  Filed  6-2-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  ChiMran  and 
Families     . 

[DHHS/ACF/ADO/FY03-01  ] 

Dsvsiopmsntal  Disabilities:  Notice  of 
Availablilty  of  Financial  Assistance 
and  Reduest  for  Applications  To  Fund 
Family  Support  Model  Demonstration 
Protects  Under  ttie  Projects  of  National 
Slgnlftcance  Program 

CFDA:  Federal  Catalog  of  Domestic 
Assistance  Niunber  93.631     ' 
Developmental  Disabilities— Projects  of 
National  Significance. 


AGENCY:  Administration  on 
Developmental  Disabilities  (ADD).  ACF, 
DHHS. 

ACTION:  Annoimcement  of  availability  of 
financial  assistance  for  Family  Support 
Demonstration  Projects  for  fiscal  year 
■2003. 

SUMMARY:  The  Administration  on 
Developmental  Disabilities, 
Administration  for  Children  and 
Families  (ACF).  is  accepting 
applications  for  fiscal  year  2003  Family 
Support  Demonstration  Projects. 

This  Program  Annoimcement  DHHS/ 
ACF/ADD/FY03-01  consists  of  five 
parts.  Part  I,  the  Introduction,  discusses 
the  goals  and  objectives  of  ACF  and 
ADD.  Part  II  provides  background 
information  on  ADD  for  applicants.  Part 
in  describes  the  application  review 
process.  Part  FV  describes  the  priority 
area  under  which  ADD  requests 
applications  for  fiscal  year  2003  funding 
of  projects.  Part  V  describes  the  process 
for  preparing  and  submitting  the 
application. 


Grants  will  be  awarded  under  this 
Program  Announcement  subject  to  the 
availability  of  funds  for  support  of  these 
activities. 

DATES:  The  closing  date  for  submittal  of 
applications  imder  this  aimouncement 
is  August  4.  2003. 

Deadline 

Applications  Submitted  by  Mail 

Mailed  applications  shall  be 
considered  as  meeting  the  annoimced 
deadline  if  they  are  received  on  or 
before  the  deadline  date  at  the  U.S. 
Department  of  Health  and  Human 
Services.  ACF/Office  of  Grants 
Management.  370  L'Enfant  Promenade. 
SW..  8th  Floor.  Washington.  DC  20447- 
0002,  Attention:  Lois  B.  Hodge. 
Applications  received  after  4:30  p.m.  on 
the  deadline  date  will  not  be  considered 
for  competition. 

Application  Submitted  by  Courier 

Applications  hand-carried  by 
applicants,  applicant  couriers,  other 
representatives  of  the  applicant,  or  by 
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overnight/express  mail  couriers  shall  be 
considered  as  meeting  an  annoimced 
deadline  if  they  are  received  on  or 
before  the  deadline  date,  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  e.s.t.. 
Monday  through  Friday  (excluding 
Federal  holidays),  at  the  U.S. 
Department  of  Health  and  Human 
Services,  ACF/Office  of  Grants 
Management,  ACF  Mailroom,  2nd  Floor 
(near  Loading  Dock).Aerospace  Center. 
901  D  Street.  SW.,  Washington,  DC 
20024.  Applicants  using  express/ 
overnight  services  should  allow  two 
working  days  (Monday  through  Friday, 
excluding  holidays)  prior  to  the 
deadline  date  for  receipt  of  applications. 
(Note  to  applicants:  Express/overnight 
mail  services  do  not  always  deliver  at 
the  time  to  which  they  agreed.) 

Receipt  of  Applications 

Applications  must  either  be  hand 
delivered  or  mailed  to  the  addresses 
listed  above  (under  Deadline). 
Notification  will  not  be  sent  to 
applicants  regarding  the  receipt  of  their 
application. 

ACF  cannot  accommodate 
transmission  of  applications  by  fax  or 
through  other  electronic  media. 
Applications  transmitted  electronically 
will  not  be  accepted.  Videotapes  and 
cassette  tapes  may  not  be  included  as 
part  of  a  grant  application  for  panel 
review. 

Additional  material  will  not  be 
accepted,  or  added  to  an  application, 
unless  it  is  received  by  the  deadline 
date. 

Closed  Captioning  for  Audiovisual 
Efforts 

Applicants  must  include  closed 
captioning  and  audio  description  in  the 
development  of  any  audiovisual 
products. 

Late  Applications 

Applications  that  do  not  meet  the 
criteria  above  are  considered  late 
applications.  ADD  shall  notify  each  late 
applicant  that  its  application  will  not  be 
considered  in  the  current  competition. 

Extension  of  Deadlines 

The  Administration  for  Children  and 
Families  (ACF)  may  extend  application 
deadlines  when  circumstances  such  as 
acts  of  God  (e.g.,  floods,  hurricanes) 
occur,  or  ^hen  there  is  widespread 
disruption  of  the  mail  service. 
Determinations  to  extend  or  waive 
deadline  requirements  rest  with  the 
Chief  Grants  Management  Officer. 

Notice  of  Intent  to  Submit 
Application,:  If  you  iiitend  to  submit  an 
application,  under  this  announcement, 
please  contact.  Joan  Rucker  of  ADD  at 


(202)  690-7898  within  15  days  of  the 
date  of  this  announcement.  Please  give 
your  organization's  name  and  address, 
and  your  contact  person's  name,  phone 
and  fax  numbers,  and  e-mail  address. 

The  information  will  be  used  to 
determine  the  number  of  expert 
reviewers  needed  and  to  update  the 
mailing  list  for  program 
announcements. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  about  the  application 
process,  program  information  and 
application  materials  contact. 
Administration  for  Children  and 
Families  (ACF).  Lois  Hodge.  Grants 
Officer.  370  L'Enfant  Promenade.  SW., 
Washington,  DC,  20447.  202/401-2344, 
lhodge@acf.hhs.gov,  or  Joan  Rucker, 
Program  Specialist,  370  L'Enfant 
Promenade,  SW.,  Washington,  DC, 
20447.  202/690-7898, 
jrucker@acf.hhs.gov.  Copies  of  this 
program  announcement  and  many  of  the 
required  forms  may  be  obtained 
electronically  at  the  ADD  World  Wide 
Web  page:  http://www.acf.dhhs.gov/ 
programs/add/. 

Project  Duration:  The  projects  will  be 
awarded  for  a  project  period  of  up  to 
seventeen  (17)  months. 

Federal  Share  of  Project  Costs:  The 
maxinuun  Federal  shares  for  applicants 
requesting  planning  funds  shall  not 
exceed  $200,000  for  a  state  or  $100,00 
for  a  territory  for  the  budget  period.  The 
maximum  Federal  shares  for  applicants 
requesting  development  funds  shall  not 
exceed  $100,000  for  a  state  and  not  to 
exceed  $50,000  for  a  territory. 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  anticipated  that  up  to  14 
projects  will  be  funded. 
SUPPLEMENTARY  INFORMATION: 

Part  L  General  Information 

A.  Goals  of  the  Administration  on 
Developmental  Disabilities 

The  Administration  on 
Developmental  Disabilities  (ADD)  is 
located  within  the  Administration  for 
Children  and  Families  (ACF), 
Department  of  Health  and  Human 
Services  (DHHS).  ADD  sharps  goals  with 
other  ACF  programs  that  promote  the 
economic  and  social  well  being  of 
families,  children,  individuals,  emd 
communities.  ACF  and  ADD  envision: 

•  Families  and  individuals 
empowered  to  increase  their  own 
economic  independence  and 
productivity; 

•  Strong,  healthy,  supportive 
communities  having  a  positive  impact 
on  the  quality  of  life  and  the 
development  of  children; 

•  Partnerships  with  individuals, 
front-line  service  providers, 


communities.  States,  and  Congress  that 
enable  solutions  t^  transcend 
traditional  agency  boundaries; 

•  Services  plaimed  and  integrated  to 
improve  client  access; 

•  A  strong  commitment  to  working 
with  Native  Americans,  persons  with 
developmental  disabilities,  refiigees. 
and  migrants  to  address  their  needs, 
strengths  and  abilities; 

•  A  recognition  of  the  power  and 
effectiveness  of  public-private 
partnerships,  including  collaboration 
among  community  groups,  such  as  faith- 
based  organizations,  families,  and 
public  agencies;  and 

•  A  community-based  approach  tiiat 
recognizes  and  expands  on  the 
resources  and  benefits  of  diversity. 

These  goals  will  enable  individuals, 
including  people  with  developmental" 
disabilities,  to  live  productive  and 
independent  lives  integrated  into  their 
communities. 

B.  Purpose  of  the  Administration  on 
Developmental  Disabilities 

The  Administration  on 
Developmental  Disabilities  (ADD)  is  the 
lead  agency  within  ACF  and  DHHS 
responsible  for  planning  and 
administering  programs  to  promote  the 
self-sufficiency  and  protect  the  rights  of 
persons  with  developmental  disabilities. 
ADD  administers  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights 
Act  of  2000  (the  DD  Act  of  2000).  The 
DD  Act  defines  developmental 
disabilities,  reauthorizes  four  major 
programs  under  ADD,  authorizes  States 
to  provide  advocacy,  promote  consumer 
oriented  systems  change  and  capacijty 
building  activities  and  facilitates 
network  formations. 

This  Act  supports  and  provides 
assistance  to  States,  public,  private  non- 
profit agencies,  and  organizations, 
including  faith-based  organizations,  to 
assure  that  individuals  with 
developmental  disabilities  and  their 
families  participate  in  the  design  of  and 
have  access  to  culturally  competent 
Services,  supports,  and  other  assistance 
and  opportunities  that  promote 
independence,  productivity,  integration, 
and  inclusion  into  the  community. 

The  Act  establishes,  in  part,  as  the 
policy  of  the  United  States: 

•  Individuals  with  developmental 
disabilities  have  competencies, 
capabilities  and  personal  goals  that 
should  be  recognized,  supported,  and 
encouraged,  and  any  assistance  to  such 
individuals  should  be  provided  in  an 
individualized  manner,  consistent  with 
the  unique  strengths,  resources, 
priorities,  concerns,  abilities,  and 
capabilities  of  the  individual; 
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•  Individuals  with  developmental 
disabilities  and  their  families  are  the 
primary  decision  makers  regarding  the 
services  and  supports  such  individuals 
and  their  families  receive;  and  play 
decision  making  roles  in  policies  and 
programs  that  affect  the  lives  of  such 
individuals  and  their  families;  and 

•  Services,  supports,  and  other 
assistance  should  be  provided  in  a 
manner  that  demonstrates  respect  for 
individual  dignity,  personal  preferendfe, 
and  cultural  differences.  Toward  these 
ends,  ADD  seeks:  to  enhance  the 
capabilities  of  families  in  assisting 

{)eople  with  developmental  disabilities 
o  achieve  their  maximum  potential:  to 
support  the  increasing  ability  of  people 
with  developmental  disabilities  to 
exercise  greater  choice  and  self- 
determination:  to  engage  in  leadership 
activities  in  their  communities:  as  well 
as  to  ensure  the  protection  of  their  legal 
and  human  rights. 

The  four  programs  funded  under  the 
DD  Act  are: 

(1)  State  Councils  on  Developmental 
Disabilities  that  engage  iti  advocacy, 
capacity  building  and  systematic  change 
activities. 

(2)  Protection  and  Advocacy  Systems 
(P&As)  that  protect  the  legal  and  human 
rights  of  individuals  with 
developmental  disabilities.  ^ 

(3)  The  National  Network  of 
University  Centers  for  Excellence  in 
Developmental  Disabilities,  (UCEDD) 
that  engages  in  training,  outreach,  and 
dissemination  activities. 

(4)  Projects  Of  National  Significance 
(PNS),  including  Family  Support  Grants 
that  support  the  development  of  family- 
centered  and  directed  systems  for 
families  of  children  with  disabilities, 
including  children  with  developmental 
disabilities. 

C.  Statutory  Authorities  Covered  Under 
This  Announcement 

This  aimouncement  is  covered  luider 
the  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act  of 
2000,  42  U.S.C.  15001.  et  seq.  Projects 
of  National  Significance  is  Part  E  of  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act  of  2000,  42  U.S.C. 
15081,  et  seq.  Provisions  under  this 
section  provide  for  the  award  of  grants, 
contracts,  or  cooperative  agreements  for 
Projects  of  National  Significance  that 
support: 

•  The  development  of  national  and 
State  policies  that  reinforce  and 
promote  the  self-determination, 
independence,  productivity,  integration, 
and  inclusion  in  all  facets  of  community 
life  of  individuals  with  developmental 
disabihties; 


•  Family  support  activities,  d^ta 
collection  and  analysis,  technical 
assistance  to  entities  that  provide  family 
support  and  data  collection  activities; 
and 

•  Chher  projects  of  sufficient  size  and 
scope  that  hold  promise  to  expand  or 
improve  opportunities  for  individuals 
with  developmental  disabilities. 

Part  n.  Background  Infonnation  for 
Applicants 

Description  of  Family  Support  Program 

The  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act  of 
2000,  42  U.S.C.  et  seq.  was  authorized 
on  October  30,  2000.  The  DD  Act 
includes  a  new  title  11.  the  "Families  of 
Children  With  Disabilities  Support  Act 
of  1999".  The  purpose  of  this  new 
family  support  program  is  for  states  to 
create  or  expand  statewide  systems 
change.  It  allows  for  the  award  of 
competitive  grants. to  conduct  training, 
technical  assistance,  and  other  national 
activities  designed  to  address  the 
problems  that  impede  the  sel^ 
sufficiency  of  families  with  children 
with  disabilities,  including  children 
with  developmental  disabilities. 

Fart  m.  The  Application  Review' 

A.  Eligible  Applicants 

Eligible  applicants  include  any  public 
or  private  non-profit  organization, 
including  State  and  local  governments. 
Federally  recognized  Indian  tribes, 
faith-based  organizations,  and  private 
nonprofit  organization  including 
universities  and  other  institutions  of 
higher  education  designated  by  the 
governor  or  chief  executive  officer  of  the 
State  as  the  lead  agency  for  this  project. 
A  letter  from  the  office  of  the  governor 
or  the  chief  executive  officer  designating 
the  applicant  as  the  lead  agency  for  the 
State  or  Territory  must  accompany  the 
application.  This  lead  agency  is 
responsible  for  coordinating  the 
planning,  development,  implementation 
(or  expansion  and  enhancement),  and 
evaluation  of  a  statewide  system  of 
family  support  services  for  families  of 
children  with  disabilities,  including 
children  with  developmental 
disabilities. 

All  applications  developed  jointly  by 
more  than  one  agency  or  organization 
must  identify  only  one  organization  as 
the  lead  organization  and  the  official 
applicant.  The  other  participating 
agencies  and  organizations  can  be 
included  as  co-participants, 
subgrantees,  or  subcontractors. 

Any  nonprofit  organization 
submitting  an  application  must  submit 
proof  of  its  non-profit  status  in  its 
application  at  the  time  of  submission. 


The  non-profit  agency  can  accomplish 
this  by  submitting  a  copy  of  the 
applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations  described  in 
section  501(c)(3)  of  the  IRS  code,  or  by 
providing  a  copy  of  a  valid  IRS  tax 
exemption  certificate,  or  by  providing  a 
copy  of  the  articles  of  incorporation 
certifying  nonprofit  status  and  bearing 
the  seal  of  the  State  in  which  the 
corporation  is  located.  ADD  cannot  fund 
a  non-profit  applicant  without 
acceptable  proof  of  its  nonprofit  status. 
Applicants,  who  have  never  received 
a  Family  Support  grant,  may  submit  an 
application  for  a  planning  grant. 
Applicants  who  have  not  been 
previously  awarded  family  support 
planning  grants  are  eligible  for  family 
support  development  grants  under  this 
announcement.  \ 

Before  applications  under  this 
Program  Announcement  are  reviewed, 
each  one  will  be  screened  to  determine 
whether  the  applicant  is  eligible  for 
funding.  Applications  bom 
organizations  that  do  not  meet  eligibility 
requirements  will  not  be  considered  or 
reviewed  in  the  competition,  and  the 
applicant  will  be  so  informed. 

B.  Review  Process  and  Funding 
Decisions 

Applications  from  eligible  applicants 
received  by  the  deadline  date  will  be 
reviewed  and  scored  by  a  panel  of  at 
least  three  (3)  reviewers  (primarily 
experts  in  the  field  from  outside  the 
Federal  Government).  To  facilitate  this 
review,  applicants  should  ensxu^  that 
they  address  each  minimum 
requirement  in  the  program  description 
under  each  section  of  the  project 
Narrative  Statement. 

Reviewers  will  determine  the 
strengths  and  weaknesses  of  each 
application  in  terms  of  the  evaluation 
criteria  listed  in  part  IV,  provide 
comments,  and  assign  numerical  scores. 
The  point  value  following  each  criterion  • 
heading  indicates  the  maximum 
numerical  weight  that  each  applicant 
may  receive  per  section  in  the  review 
process.  The  results  of  this  review  are  a 
primary  factor  in  making  funding 
decisions. 

ADD  reserves  the  option  of  discussing 
applications  with,  or  referring  them  to, 
other  Federal  or  non-Federal  funding 
sources  when  this  is  determined  to  be 
in  the  best  interest  of  the  Federal 
Government  or  the  applicant. 

Grantees  funded  by  ADD  may  be 
requested  to  cooperate  in  evaluation 
efforts  funded  by  ADD.  The  purpose  of 
these  evaluation  activities  is  to  learn 
from  the  combined  experience  of 
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multiple  projects  funded  imder  a 
particular  program  description. 

ADD  requires  all  applications  to  focus 
on  or  feature:  Services  to  ciJturally 
diverse  or  ethnic  populations  among 
others;  a  substantially  innovative 
strategy  with  the  potential  to  improve 
theory  or  practice  in  the  field  of  human 
services:  a  model  practice  or  set  of 
procedures  that  holds  the  potential  for 
replication  by  organizations 
administering  or  delivering  human 
services;  substantial  involvement  of 
volxmteers;  substantial  involvement 
(either  financial  or  progranunatic)  of  the 
private  sector;  a  favorable  balance 
betweeu  Federal  and  non-Federal  funds' 
available  for  the  proposed  project;  the 
potential  for  high  benefit  for  low 
Federal  investment;  a  programmatic 
focus  on  those  most  in  need;  or 
substantial  involvement  in  the  proposed 
project  by  national  or  community 
foundations. 

Applications  that  are  more  clearly 
focused  on,  and  directly  responsive  to, 
the  concerns  of  the  program  description 
usually  score  better  than  those  that  are 
less  specific  and  generally  defined. 
Applicants  are  encouraged  to  tailor  their 
responses  according  to  the  specific 
requirements  of  the  program 
description. 

To  tne  greatest  extent  possible,  efforts 
will  be  made  to  ensure  that  funding 
decisions  reflect  an  equitable 
distribution  of  assistance  among  the 
States  and  geographiccil  regions  of  the 
country  and  rUral  and  urban  areas.  In 
making  these  decisions,  ADD  may  also 
take  into  account  the  need  to  avoid 
unnecessary  duplication  of  effort. 

C.  Available  Funds 

ADD  intends  to  award  new  grants 
residting  from  this  annoimcement 
during  Ae  fourth  quarter  of  fiscal  year 
2003.  Up  to  $1.5  million  in  Federal 
funds  will  be  available  to  support  these 
projects  this  fiscal  year. 

The  term  "budget  period"  refers  to  the 
interval  of  time  (usually  12  months)  into 
which  a  multi-year  period  of  assistance 
(project  period)  is  divided  for  budgetary 
and  funding  purposes.  The  term 
"project  period"  refers  to  the  total  time 
a  project  is  approved  for  support, 
including  any  extensions. 

D.  Grantee  Share  of  Project  Costs 

Grantees  must  provide  at  least  25 
percent  of  the  total  approved  coSt  of  the 
project.  The  total  approved  cost  of  the 
project  is  the  smn  of  the  ACF  share  and 
the  non-Federal  share.  Cash  or  in-kind 
contributions  may  meet  the  non-Federal 
share,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 


contributions.  Therefore,  a  project 
requesting  $100,000  in  Federal  funds 
(based  on  an  award  of  $100,000  per 
budget  period)  must  include  a  match  of 
at  least  $33,333  (total  project  cost  is 
$133,333,  of  which  $33,333  is  25 
percent). 

An  exception  to  the  grantee  cost- 
sharing  requirement  relates  to 
applications  originating  from  American 
Samoa,  Guam,  the  Virgin  Islands,  and 
the  Commonwealth  of  the  Northern 
Mariana  Islands.  Applications  from 
these  areas  are  covered  imder  section 
501(d)  of  Pub.  L.  95-134,  as  amended, 
which  requires  that  the  Department 
waive  any  requirement  for  local 
matching  funds  for  grants  imder 
$200,000. 
-  The  applicant  contribution  must 
generally  be  secured  from  non-Federal 
sources.  Except  as  provided  by  Federal 
statute,  a  cost  sharing  or  matching 
requirement  may  not  be  met  by  costs 
borne  by  another  Federal  grant. 
However,  funds  from  some  Federal 
programs  benefiting  tribes  and  Native 
American  organizations  have  been  used 
to  provide  valid  soiut:es  of  matching 
funds.  If  this  is  the  case  for  a  tribe  or 
Native  American  organization 
submitting  an  application  to  ADD.  that 
organization  should  identify  the 
programs  which  will  be  providing  the 
funds  for  the  match  in  its  application. 
If  the  application  successfully  competes 
for  PNS  grant  funds,  ADD  vdll 
determine  whether  there  is  statutory 
authority  for  this  use  of  the  funds.  "The 
Administration  for  Native  Americans 
and  the  DHHS  Office  of  General  Counsel 
will  assist  ADD  in  making  this   - 
determination. 

E.  General  Instructions  for  the  Uniform 
Project  Description 

The  following  ACF  Uniform  Project 
Description  (UPD)  has  been  approved 
under  OMB  Control  Number  0970-0139. 

Applicants  required  to  submit  a  full 
project  description  should  prepare  the 
project  description  statement  in 
accordance  with  the  following 
instructions. 

Project  summary/abstract:  Provide  a 
summary  of  the  project  description  (a 
page  or  less)  with  reference  to  the 
funding  request. 

Objectives  and  need  for  assistance: 
Clearly  identify  the  physical,  economic, 
social/financial.  institutional,  or  other 
problem(s)  requiring  a  solution.  The 
need  for  assistance  must  be 
demonstrated  and  the  principal  and 
subordinate  objectives  of  the  project 
must  be  clearly  stated:  supporting 
documentation,  such  as  letters  of 
support  and  testimonials  from 
concerned  intetests  other  than  the 


applicant,  may  be  included.  Any 
relevant  data  based  on  planning  studies 
should  be  included  or  referred  to  in  the 
endnotes/footnotes .  Incorporate 
demographic  data  and  participant/ 
beneficiary  information,  as  needed.  In 
developing  the  project  description,  the 
applicant  may  voliuiteer  or  be  requested 
to  provide  information  on  the  total 
range  of  projects  ciurently  being 
conducted  and  supported  (or  to  be 
initiated),  some  of  which  may  be 
outside  the  scope  of  the  program 
announceUient. 

Results  or  benefits  expected:  Identify 
the  results  and  benefits  to  be  derived. 
For  example,  extent  to  which  the 
application  is  consistent  with  the 
objectives  of  the  application,  and  the 
extent  to  which  the  application 
indicates  the  anticipated  contributions 
to  policy  practice,  theory  and  research. 
Extent  to  which  the  proposed  project 
cost  is  reasonable  in  view  of  the 
expected  results. 

Approach:  Outline  a  plan  of  action 
that  describes  the  scope  and  detail  of 
how  the  proposed  work  will  be 
accomplished.  Accoimt  for  all  functions 
or  activities  identified  in  the 
application.  Cite  foctors  that  might 
accelerate  or  decelerate  the  work  and 
state  your  reason  for  taking  the 
.  proposed  approach  rather  than  others. 
Describe  any  unusual  featiues  of  the 
project  such  as  design  or  technological 
innovations,  reductions  in  cost  or  time, 
or  extraordinary  social  and  conununity 
involvement. 

Provide  quantitative  monthly  or 
quarterly  projections  of  the 
accomplishments  to  be  achieved  for 
each  function  or  activity  in  such  teftns 
as  the  number  of  people  to  be  served 
and  the  number  of  activities 
accomplished.  When  accomplishments 
cannot  be  quantified  by  activity  or 
function,  list  them  Ln  chronological 
order  to  show  the  schedule  of 
accomplishments  and  their  target  dates. 
If  any  data  are  to  be  collected, 
maintained,  and  disseminated, 
clearance  may  be  required  from  the  U.S. 
Office  of  Management  and  Budget 
(OMB).  This  clearance  pertains  to  any 
"collection  of  infonnation  that  is 
conducted  or  sponsored  by  ACF."  List 
organizations,  cooperating  entities, 
consultants,  or  other  key  individuals 
who  will  work  on  the  project  along  with 
a  short  description  of  the  nature  of  their 
effort  or  contribution. 

Organizational  Profile:  Provide 
information  on  the  applicant 
organization(s)  and  cooperating  partners 
such  as  with  organizational  charts, 
financial  statements,  audit  reports  or 
statements  from  CP As/Licensed  Public 
Accoimtants,  Employer  Identification 
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Numbers,  names  of  bond  carriers, 
contact  persons  and  telephone  numbers 
child  care  licenses  and  other 
documentation  of  professional 
accreditation,  information  on 
compliance  with  Federal/State/local 
government  standards,  documentation 
of  experience  in  the  program  area,  and 
other  pertinent  information.  Any  non- 
profit organization  submitting  an 
application  must  submit  proof  of  its 
non-profit  status  in  its  application  at  the 
time  of  submission.  The  non-profit 
agency  can  accomplish  this  by 
providing  a  copy  of  the  applicant's 
listing  in  the  Internal  Revenue  Service's 
(IRS)  most  recent  list  of  tax-exempt 
organizations  described  in  section 
501(c)(3)  of  the  IRS  code,  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  doiYiiciled. 

Budget  and  Budget  Justification: 
Provide  line  item  detail  and  detailed 
calculations  for  each  budget  object  class 
identified  on  the  Budget  Information 
form.  Detailed  calculations  must 
include  estimation  methods,  quantities, 
unit  costs,  and  other  similar  quantitative 
detail  sufficient  for  the  calculation  to  be 
duplicated.  The  detailed  budget  must 
also  include  a  breakout  by  the  funding 
sources  identified  in  Block  15  of  the  SF- 
424. 

Provide  a  narrative  budget 
justification  that  describes  how  the 
categorical  costs  are  derived.  Discuss 
the  necessity,  reasonableness,  and 
allocability  of  the  proposed  costs. 

Part  IV.  Fiscal  Year  2003  Families  of 
Children  with  Disabilities  Support 
Projects — Description  and 
Requirements 

.      Purpose:  Project  funds  must  be  used 
to  support  the  planning  and 
development  of  family  support  activities 
contributing  to  the  self-determination, 
independence,  productivity,  and 
integration  and  inclusion  in  all  facets  of 
community  life  of  such  individuals. 
Projects  will: 

(1)  Ensiu^  the  full  participation, 
choice  and  control  of  families  of 
children  with  disabilities,  including 
children  with  developmental 
disabilities,  in  decisions  related  to  the 
provision  of  such  family  support  for 
their  family: 

(2)  Ensure  the  active  involvement  of 
families  of  children  with  disabilities, 
including  children  with  developmental 
disabilities,  in  the  planning, 
development,  implementation,  and 
evaluation  of  the  project;  increase  the 
availability  of.  funding  for,  access  to. 


and  provision  of  family  support  for 
families  of  children  with  disabilities, 
including  children  with  developmental 
disabilities; 

(3)  Promote  training  activities  that  are 
family-centered  and  family-directed  and 
that  enhance  the  ability  of  family 
members  of  children  with  disabilities, 
including  children  with  developmental 
disabilities,  to  increase  participation, 
choice,  and  control  in  the  provision  of 
family  support  for  families  of  children 
with  disabilities,  including  children 
with  developmental  disabilities; 

(4)  Increase  and  promote  interagency 
coordination  among  State  agencies,  and 
between  State  agencies  and  private 
entities  that  are  involved  in  these 
projects:  and 

(5)  Increase  the  awareness  of  laws, 
regulations,  policies,  practices, 
procedures,  and  organizational 
structures  that  facilitate  or  impede  the 
availability  or  provision  of  family 
support  for  families  of  children  with 
disabilities,  including  children  with 
developmental  disabilities. 

Background  Information:  Promoting 
family  support  for  families  with  a  child 
with  a  disability  is  a  new  phase  in  the 
evolution  of  Federal  disability  policy. 
Historically,  families  with  a  child  with 
a  severe  disability  would  only  receive 
support  once  the  child  was  placed  in  a 
state  institution.  In  recent  decades, 
disability  policies  have  progressed  to 
promote  a  more  family-centered 
approach  to  service  provision;  indeed, 
many  States  have  or  have  initiated 
family  support  legislation.  This 
accomplishment  is  often  the  result  of 
initiatives  developed  by  the  State 
Developmental  Disabilities  Councils. 
Currently,  all  the  States  and  the  District 
of  Columbia  offer  some  type  of  family 
support  program.  This  support  consists 
of  any  community-based  service 
administered  or  financed  by  the  State 
mental  retardation/developmental 
disabilities  agency  providing  for 
vouchers,  direct  cash  payments  to 
families,  reimbursement,  or  direct 
payments  to  service  providers  that  the 
State  agency  itself  identified  as  family 
support.  A  broad  range  of  services  faU 
within  family  support  including — cash 
subsidy  payments,  respite  care,  family 
strengthening  through  such  services  as 
parenting  education  and  marriage 
education,  architectural  adaptation  of 
the  home,  in-home  counseling,  sibling 
support  programs,  education  and 
behavior  management  services,  and  the 
purchase  of  specialized  equipment. 
Family  support  is  a  growing 
expenditure  in  State  budgets.  Family 
support  expenditures  advanced  from 
$569  million  for  279,266  families  in 
1996  to  $1.0  billion  for  385.414  families 


in  2000.  Family  support  spending 
constituted  3.6  percent  of  total  MR/DD 
State  resources  in  2000.  up  from  2.3 
percent  in  1996.  All  50  States  reported 
a  family  support  initiative  in  either  cash 
subsidy,  or  other  family  support 
activity.  (Braddock.  D..  Hemp,  R., 
Rizzolo.  M.C..  Parish,  S.  &  Pomeranz,  A. 
(The  State  of  the  States  in 
Developmental  Disabilities:  2002  Study 
Summary.  Boulder,  CO:  Coleman 
Institute  for  Cognitive  Disabilities  & 
E>epartment  of  Psychiatry,  University  of 
Colorado). 

The  Federal  government's 
involvement  in  family  support  began  in 
1982  with  what  is  knovra  as  the  "Katie 
Beckett  Waiver."  This  provision 
amended  the  Medicaid  law  to  give 
States  the  option  to  waive  the  deeming 
of  parental  income  and  resources  for 
any  child  18  years  of  age  and  under  who 
is  eligible  for  placement  in  a  Medicaid 
certified  long-term  care  institution  or 
hospital,  ICF/MR  or  nursing  home.  This' 
waiver  allows  parents  access  to  an  array 
of  family,  home  and  community 
supports.  Many  States  use  this  option, 
which  requires  States  to  determine  that 
(1)  the  child  requires  the  level  of  care 
provided  in  an  institution;  (2)  it  is 
appropriate  to  provide  care  outside  the 
facility;  and  (3)  the  cost  of  care  at  home 
is  no  more  than  the  cost  of  institutional 
care.  In  States  that  use  this  option, 
parents  may  choose  either  institutional 
or  community  care  for  their  Medicaid 
eligible  children. 

Federal  disability  policy  in  the  1980s 
increasingly  began  to  reflect  the 
principles  of  family-centered, 
community-based,  coordinated  care  as 
Federal  programs  were  established  or 
reauthorized.  Among  these  were: 

(1)  The  Temporary  Respite  Care  and 
Crisis  Nurseries  Act  of  1986  that  funded 
a  variety  of  in-home  and  out-of-home 
respite  programs: 

(2)  A  new  part  H  for  infants,  toddlers, 
and  their  families  was  added  in  1986  to 
the  Education  of  the  Handicapped  Act; 
(as  of  1997.  part  C  of  the  Individuals 
with  Disabilities  Education  Act  (IDEA)); 

(3)  The  reauthorization  of  the 
Maternal  and  Child  Health  Care  Block 
grant  in  1989  emphasized  these 
principles  in  its  Children  with  Special 
Health  Care  Needs  program;  and 

(4)  A  definition  of  family  support 
services  was  added  in  1990  to  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act. 

Minimum  Requirements  for  Project  ' 
Design:  ADD  requires  grant  funds  to  be 
used  to  support  the  development  of 
State  policies  that  reinforce  and 
promote,  with  the  support  of  families, 
guardians,  advocates,  and  commimities, 
of  individuals  with  developmental 
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disabilities,  the  self-determination, 
independence,  productivity  and 
integration  and  inclusion  in  all  facets  of 
community  life  of  such  individuals 
through  family  support  activities. 
Project  activities  should  accomplish  any 
of  the  following: 

•  Establishment  of  a  State  Policy 
Council  of  families  with  children  with 
disabilities,  including  children  with 
developmental  disabilities,  or  utilize  an 
existing  council  which  will  advis^  and 
assist  the  lead  entity  in  the  performance 
of  activities  under  the  project.  The  State 
Policy  Council  shall  be  composed  of  a 
majority  of  participants  who  are  family 
members  of  children  with  disabilities, 
including  children  with  developmental 
disabilities,  or  who  are  youth  with 
disabilities  (ages  18-21),  or  qualify 
under  both  categories; 

•  Training  and  technical  assistance 
for  family  members,  service  providers, 
community  members,  professionals, 
members  of  the  Policy  Coimcil,  State  . 
agency  staff,  students  and  others; 

•  Interagency  coordination  of  Fedrral 
and  State  policies,  resources,  and 
services;  interagency  workgroups  to 
enhance  public  funding  options  and 
coordination;  and  other  interagency 
activities  that  promote  coordination; 

•  Outreach  to  locate  families  who  are 
eligible  for  family  support  and  to 
identify  groups  who  are  underserved  or 
luiserved; 

•  Policy  studies  that  relate  to  the 
development  and  implementation,  or 
expansion  and  enhancement,  of  a 
statewide -system  of  family  support  for 
families  of  children  with  disabilities, 
including  children  with  developmental 
disabilities: 

•  Hearings  and  forums  to  solicit  input 
from  families  of  children  with 
disabilities,  including  children  with 
developmental  disabilities,  regarding 
family  support  programs,  policies,  and 
plans  for  such  families: 

•  Public  awareness  and  education  to 
families  of  children  with  disabilities, 
including  children  with  developmental 
disabilities,  parent  groups  and 

organizations,  pubUc  and  private^.,-- 

agencies,  students,  policymakers,  and 
the  general  public; 

•  Needs  assessment; 

•  Data  collection  and  analysis  related 
to  the  statewide  system  of  feunily 
support  for  families  of  children  with 
disabilities,  including  children  with 
developmental  disabilities; 

•  hnplementation  plans  to  utilize 
generic  community  service 
organizations  in  innovative  partnerships 
to  include  families  of  children  with 
disabilities,  including  children  with 
developmental  disabilities; 


•  Pilot  demonstration  projects  to 
demonstrate  new  approaches  to  the 
provision  of  family  support  for  families 
of  children  with  disabilities,  including 
children  with  developmental 
disabilities,  including  family 
strengthening  services  such  as  parenting 
education  and  marriage  education; 

•  An  evaluation  system  using 
measurable  outcomes  based  on  family 
satisfaction  indicators.  Indicators 
include  the  extent  to  which  a  service  or 
support  meets  a  need,  solves  a  problem, 
or  adds  value  for  a  family,  as 
determined  by  the  individual  family. 

ADD  expects  to  fund  applications  that 
include  or  incorporate  into  these 
activities  one  or  more  of  the  following 
populations  relevant  to  their  State:  (1) 
Unserved  and  imderserved  populations 
that  include  populations  such  as 
individuals  from  racial  and  ethnic 
minority  backgrounds,  economically 
disadvantaged  individuals,  individuals 
with  limited-English  proficiency,  and 
individuals  from  imderserved 
geographic  areas  (rural  or  urban);  (2) 
aging  families  of  adult  children  with 
disabilities,  including  children  with 
developmental  disabilities,  who  are  over 
age  21  with  a  focus  on  assisting  those 
famihes  and  their  adult  child  to  be 
included  as  self-determining  members 
of  their  communities;  (3)  foster/adoptive 
families  of  children  with  disabilities, 
including  children  with  developmental 
disabilities;  (4)  families  participating  in 
the  State's  Temporary  Assistance  to 
Needy  Families  Program  (TANF) . 
welfare-to-work,  and/or  SSI  program;  (5) 
veterans  with  families  having  a  child 
with  a  developmental  disability;  (6) 
parents  with  developmental  disabilities, 
especially  with  cognitive  disabilities, 
having  children  with  or  without 
disabilities;  and  (7)  families  of  children 
with  developmental  disabilities  who 
have  behavioral/emotional  issues. 

ADD  intends  to  fund  those 
applications  that  describe  how  the 
project  will: 

•  Ensure  consumer/self-advocate 
orientation  and  participation: 

•  Include  key  project  personnel  with 
"direct  life  experience  living  with  a 

disability; 

•  Have  strong  advisory  components 
that  consist  of  a  majority  of  individuals 
with  disabilities  and  a  structm^  where 
individuals  with  disabilities  make  real 
decisions  that  determine  the  outcome  of 
the  grant; 

•  If  the  project  includes  research, 
reflect  the  principles  of  participatory 
action; 

•  Consider  cultural  competency 
("cultural  competency"  as  defined  in 
the  DD  Act  as — services,  supports,  or 
other  assistance  that  is  conducted  or 


provided  in  a  manner  that  is  responsive 
to  the  beliefs,  interpersonal  styles, 
attitudes,  language,  and  behavior  of 
individuals  who  are  receiving  the 
services,  supports  or  other  assistanpe, 
and  in  a  manner  that  has  the  greatest 
likelihood  of  ensuring  their  maximum 
participation  in  the  program  involved); 

•  Allow  individuals  with  disabilities 
and  their  families  to  be  involved  in  all 
aspects  of  the  design,  implementation, 
and  evaluation  of  the  project; 

•  Attend  to  unserved  and 
inadequately  served  individuals,  having 
developmental  disabilities,  from  mild  to 
severe,  from  multicultural  backgrounds, 
rural  and  inner-city  areas,  migrant, 
homeless,  and  refugee  families,  with 
severe  disabilities; 

•  Comply  with  the  Americans  with 
Disabilities  Act.  if  applicable,  and 
Section  504  of  the  Rehabilitation  Act  of 
1973  as  amended  by  the  Rehabilitation 
Act  amendments  of  1998  (Pub.  L.  105- 
220); 

•  Use  collaboration  through 
partnerships  and  coalitions; 

•  Develop  the  capacity  to  = 
communicate  and  disseminate  ~ — 
information  and  technical  assistance 
through  E-mail  and  other  effective, 
affordable,  and  accessible  forms  of 

.electronic  communication; 

•  Develop  and  establish  system 
change  activities  beyond  project  period; 
and 

•  Disseminate  models,  products,  best 
practices,  and  strategies  for  distribution 
between  networks  and  beyond. 

Applications  must  also  include 
provisions  for  the  travel  of  a  key  staff 
person  during  the  project  period  to 
Washington,  DC. 

EvaluaTion  Criteria:  Five  (5)  criteria 
will  be  used  to  review  and  evaluate  each 
application  under  this  announcement. 
Each  criterion  should  be  addressed  in 
the  project  description  section  of  the 
application.  The  point  values  indicate 
the  maximum  numerical  weight 
possible  for  a  criterion  in  the  review 
process.  The  specific  information  to  be 
included  under  each  of  these  headings 
is  described  in  section  E  of  part  III, 
General  histructions  for  the  Uniform 
Project  Description.  Additional 
information  that  must  be  included  is 
described  below. 

Criterion  1 :  Approach  (Maximum  35 
points) 

Discuss  the  criteria  to  be  used  to. 
evaluate  the  results,  and  explain  the 
methodology  that  will  be  used  to 
determine  iJf  the  needs  identified  and 
discussed  are  being  met  and  if  the 
results  and  benefits  identified  are  being 
achieved.  Applicants  are  expected  to 
present  a  plan  that  (1)  reflects  an 
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understanding  of  the  characteristics, 
needs  and  services  currently  available  to 
the  targeted  population:  (2)  provides 
services  that  directly  address  the  needs 
of  the  target  population;  (3)  is  evidence 
based  and  grounded  in  theory  and 
practice;  (4)  is  appropriate  and  feasible; 
(5)  can  be  reliably  evaluated;  and  (6)  if 
successfully  implemented,  can  be 
sustained  after  Federal  funding  has 
ceased. 
The  applicant  must: 

(1)  Outline  a  plan  of  action  pertaining 
to  the  scope  and  detail  on  how  the 
proposed  work  will  be  accomplished  for 
each  project.  Define  goals  and  specific 
measurable  objectives  for  the  project  (8 
points): 

(2)  Identify  the  kinds  of  data  to  be 
collected  and  maintained,  and  discuss 
the  criteria  to  be  used  to  evaluate  the 
results  and  success  of  the  project. 
Describe  how  the  proposed  project  will 
be  evaluated  to  determine  the  extent  to 
which  it  has  achieved  its  stated  goals 
and  objectives;  and  whether  the 
methods  of  evaluation  include  the  use 
of  performance  measures  that  are  clearly 
related  to  the  intended  outcome  of  the 
project  (8  points); 

(3)  Describe  any  unusual  features  of 
the  project,  such  as  design  or 
technological  iimovation,  reductions  in 
cost  or  time,  or  extraordinary  social  and 
community  involvement  (5  points); 

(4)  Provide  for  each  assistance 
program  quantitative  projects  of  the 
accomplishments  to  be  achieved,  if 
possible.  When  accomplishments 
cannot  be  quantified,  activities  should 
be  listed  in  chronological  order  to  show 
the  schedule  of  accomplishments  and 
their  target  date  {4  points); 

(5)  Describe  the  products  to  be 
developed  during  the  implementation  of 
the  proposed  project.  This  can  include 
questionnaires,  interview  guides,  data 
collection  instruments,  software, 
Internet  applications,  reports,  article 
outcomes  and  evaluation  results.  Also 
present  a  dissemination  plan  for 
conve^^ing  the  information  (4  points): 

(6)  Cite  factors  which  might  accelerate 
or  decelerate  the  work  and  provide 

.  reasons  for  taking  this  approach  as 
opposed  to  others  (3  points); 

(7)  List  each  organization,  operator, 
consultant,  or  other  key  individual  who 
will  work  on  the  project  along  with  a 
short  description  of  the  nature  of  their 
effort  of  contribution  (3  points). 

Criterion  2:  Objectives  and  Need  for 
Assistance  (Maximum  25  points) 

The  application  must  describe  the 
.context  of  the  proposed  demonstration 
project,  including  the  geographic 
location,  environment,  magnitude  and 
severity  of  the  problem(8)  to  be  solved 


and  the  needs  to  be  addressed.  Those 
eligible  applicants  applying  for 
development  funds,  in  addition  to 
providing  the  following  information, 
please  submit  a  summary /abstract  of  the 
project  goals  and  accomplishments 
during  your  planning  grant. 
The  applicant  must: 

(1)  Demonstrate  the  need  for  the 
assistance  and  state  the  principal  and 
subordinate  objectives  for  the  project 
(10  points). 

(2)  Pinpoint  any  relevant  physical, 
economic,  social,  financial, 
institutional,  or  other  problems 
requiring  a  solution  (5  points). 

(3)  Provide  supporting  docimientation 
or  other  testimonies  fi°om  concerned 
interests  other  than  the  applicant  (5 
points). 

(4)  Provide  any  relevant  data  based  on 
planning  studies  (4  points);  and 

(5)  Provide  maps  and  other  graphic 
aids  (1  point). 

Criterion  3:  Results  or  Benefits  Expected 
(Maximum  20  points) 

Identify  results  and  benefits  to  be 
derived.  The  anticipated  contribution  to 
policy,  practice,  theory  and  research 
should  be  indicated. 

The  applicant  must: 

(1)  Clearly  describe  project  benefits 
and  results  as  they  relate  to  the 
objectives  of  the  project  (10  points);  and 

(2)  Provide  information  as  to  the 
extent  to  which  the  project  will  build  on 
current  theory,  research,  evaluation  and 
best  practices  to  contribute  to  increased 
knowledge  of  imderstanding  the 
problems,  issues  or  effective  strategies 
and  practices  in  family  support  (10 
points). 

Criterion  4:  Organizational  Profile  (13 
points) 

This  section  should  consist  of  a  brief 
(two  to  three  pages)  background 
description  of  how  the  applicant 
organization  (or  the  unit  within  the 
organization  that  will  have 
responsibility  for  the  project)  is 
structured,  the  types  and  quantity  of 
services,  and  the  research  and 
management  capabilities  it  possesses. 
Applicants  need  to  demonstrate  that 
they  have  the  capacity  to  implement  the 
proposed  project.  Capacity  includes  (1) 
experience  with  similar  projects;  (2) 
experience  with  the  target  population; 
(3)  qualifications  and  experience  of  the 
project  leadership;  (4)  commitment  to 
developing  sustaining  work  among  key 
stakeholders;  (5)  experience  and 
commitment  of  any  proposed 
consultants  and  subcontractors;  and  (6) 
appropriateness  of  the  organizational 
structure,  including  its  management 


information  system,  to  carry  out  the 
project. 
Tlie  applicant  must: 

(1)  Identify  the  background  of  the 
project  director/principal  investigator 
and  key  project  staff  (including  name, 
address,  and  training,  educational 
background  and  other  qualifying 
experience)  and  the  experience  of  the 
organization  to  demonstrate  the 
applicant's  ability  to  effectively  and 
efficiently  administer  this  project; 
present  brief  resumes  (4  points); 

(2)  Provide  a  brief  background 
description  of  how  the  applicant 
organization  is  organized,  the  types  and 
quantity  of  services  it  provides,  and  the 
research  and  management  capabilities  it 
possesses  (4  points); 

(3)  Describe  the  competence  of  the 
project  team  and  its  demonstrated 
ability  to  produce  a  final  product  that  is 
readily  comprehensible  and  usable  (3 
points):  and 

(4)  Provide  an  organization  chart 
showing  the  relationship  of  the  project 
to  the  cxurent  organization  (2  points). 

Criterion  5:  Budget  and  Budget 
Justification  (7  points) 

Applicants  are  expected  to  present  a 
budget  with  reasonable  project  costs, 
appropriately  allocated  across 
component  areas,  emd  sufficient  to 
accomplish  the  objectives.  The  dollar 
amount  requested  must  be  fully  justified 
and  documented. 

Applications  must  provide  a  narrative 
budget  justification  that  describes  how 
the  categorical  costs  are  derived  and 
discuss  the  reasonableness  and 
appropriateness  of  the  proposed  costs. 
Line  item  allocations  and  justifications 
are  required  for  both  Federal  and  non- 
Federal  funds. 

A  letter  of  conunitment  of  non- 
Federal  resources  must  be  submitted 
with  the  application  in  order  to  be  given 
credit  in  the  review  process.  A  fully 
explained  non-Federal  share  budget 
must  be  prepared  for  each  funding 
source. 

The  applicant  must: 

(1)  Discuss  and  justify  the  costs  of  the 
proposed  project  which  are  reasonable 
and  programmatically  justified  in  view 
of  the  activities  to  be  conducted  and  the 
anticipated  results  and  benefits  (3 
points); 

(2)  IDescribe  the  fiscal  control  and 
accounting  procedures  that  will  be  used 
to  ensure  prudent  use,  proper 
disbursement,  and  accurate  accoimting 
of  funds  received  under  this  program 
announcement  (2  points);  and 

(3)  Include  a  fully  explained  non- 
Federal  share  budget  and  its  source(s)  (2 
points). 
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This  year,  an  additional  five  (5)  points 
will  be  awarded  in  scoring  for  any 
project  that  demonstrates  in  their 
application  a  partnership  and 
collaboration  with  any  of  the  140 
Empowerment  Zones/Enterprise 
Communities.  To  receive  the  five  points, 
the  application  must  specify  how  the 
involvement  of  the  EZ/EC  is  related  to 
the  objectives  and  activities  of  the 
project.  The  application  must  also 
include  a  letter  from  an  authorized 
representative  of  the  EZ/EC  indicating 
its  agreement  to  participate  and 
describing  its  role  in  the  project. 
Applications  submitted  for  development 
funds  must  include  a  letter  fi-om  the  EZ/ 
EC  pledging  its  continued  support. 

Applicable  Administrative  Regulations 

Applicable  administrative  regulations 
include  45  CFR  part  74,  Administration 
of  Grants,  for  Institutions  of  Higher 
Education,  non-profit  organizations  and 
Indian  Tribal  Governments;  and  45  CFR 
part  92,  Uniform  Administrative 
Requirement  for  Grants  and  Cooperative 
Agreements  to  State  and  Local 
Governments. 

Part  V.  Instructions  for  the 
Development  and  Submission  of 
Applications 

This  part  contains  information  and 
instructions  for  submitting  applications 
in  response  to  this  announcement. 
Application  forms  and  other  materials 
can  be  obtained  by  any  of  the  following 
methods:  from  Joan  Rucker,  ADD,  370 
L'Enfant  Promenade,  SW.,  Washington, 
DC,  20447,  202/690-7898;  http:// 
www.acf.dhhs.gov/programs/add;  or 
from  add@acf.dhhs.gov.  Please  copy 
and  use  these  forms  in  submitting  an 
application. 

Potential  applicants  should  read  this 
section  carefully  in  conjunction  with 
the  information  contained  in  the 
program  description  in  part  IV  of  this 
annouincement. 

A.  Required  Notification  of  the  State 
Single  Point  of  Contact  (SPOC) 

This  program  is  covered  imder 
Executive  Order  12372, 
Intergovernmental  Review  of 
Department  of  Health  and  Hmnan 
Services  Program  and  Activities.  Under 
this  Order,  States  may  design  their  own 
process  for  reviewing  and  commenting 
on  proposed  Federal  assistance  under 
covered  programs.  Note:  State/territory 
participation  in  the  intergovernmental 
review  process  does  not  signify 
applicant  eligibilify  for  financial 
assistance  tmder  a  program.  A  potential 
applicant  must  meet  the  eligibility 
requirements  of  the  program  for  which 
it  is  applying  prior  to  submitting  an 


application  to  its  single  point  of  contact 
(SPOC),  if  applicable,  or  to  ACF. 

All  States  and  Territories,  except 
Alabama,  Alaska,  Colorado, 
Connecticut,  Hawaii,  Idaho,  Kansas, 
Louisiana,  Massachusetts,  Minnesota, 
Montana,  Nebraska,  New  Jersey,  Ohio, 
Oklahoma,  Oregon,  Palau, 
Permsylvania,  South  Dakota,  Tennessee, 
Vermont,  Virginia,  and  Washington, 
have  elected  to  participate  in  the 
Executive  Order  process  and  have 
established  a  State  Single  Point  of 
Contact  (SPOC).  Applicants  from  these 
jurisdictions,  or  for  projects 
administered  by  federally  recognized 
Indian  tribes,  need  not  take  any  action 
regarding  E.O.  12372.  Otherwise, 
applicants  should  contact  their  SI*OCs 
as  soon  as  possible  to  alert  them  of  the 
potential  applications  and  to  receive 
any  necessary  instructions. 

Applicants  must  submit  all  required 
materials  to  the  SPOC  as  soon  as 
possible.  This  vdll  enable  the  program 
office  to  obtain  and  to  review  SPOC 
comments  as  part  of  the  award  process. 
It  is  imperative  that  an  applicant 
submits  all  required  materials  and 
indicate  the  date  of  the  submittal  (or 
date  SPOC  was  contacted,  if  no 
submittal  is  required)  on  the  SF  424, 
item  16a. 

Under  45  CFR  100.8(a)(2),  a  SPOC  has 
60  days  hxtm  the  application  due  date 
to  comment  on  proposed  new  or 
competing  continuation  awards.  These 
comments  are  reviewed  as  part  of  the 
award  process.  Failure  to  notify  the 
SPOC  can  result  in  delays  in  awarding 
grants. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 
Additionally,  SPOCs  are  requested  to 
clearly  differentiate  between  mere 
advisory  comments  and  those  Official 
State  process  recommendations  that 
may  trigger  the  "accommodate  or 
explain"  rule. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Office  of  Grants 
Management,  370  L'Enfant  Promenade, 
SW..  8th  Floor.  Washington,  DC  20447. 
Attn:  93.631  ADD — Projects  of  National 
Significance. 

Contact  information  for  each  State's 
SPOC  is  found  at  the  ADD  website 
[http://  wvrw.  acf.dhhs.gov/programs/ 
add]  or  by  contacting  Joan  Rucker,  ADD. 
370  L'Enfant  Promenade,  SW., 
Washington,  DC,  20447,  202/690-7898. 


B.  Notification  of  State  Developmental 
Disabilities  Planning  Councils 

A  copy  of  the  application  must  also  be 
submitted  for  review  and  comment  to 
the  State  Developmental  Disabilities 
Council  in  each  State  in  which  the 
applicant's  project  will  be  conducted.  A 
list  of  the  State  Developmental 
Disabilities  Councils  can  be  found  at 
ADD's  website:  http:// 
www.acf.dhhs.gov/programs/add  or  by 
contacting  Joan  Rucker.  ADD,  370 
L'Enfant  Promenade,  SW..  Washington. 
DC  20447.  202/690-7898. 

C.  Instructions  for  Preparing  the 
Application  and  Completing 
Application  Forms 

The  SF  424,  SF  424A.  SF  424A-page 
2  and  Certifications/ Assurances  are 
contained  in  the  application  package 
that  can  be  accessed  as  mentioned 
earlier  in  this  announcement.  Please 
prepare  your  application  in  accordance 
with  the  following  instructions: 

1.  SF  424  Page  1,  Application  Cover  " 
Sheet 

Please  read  the  following  instructions 
before  completing  the  application  cover 
sheet.  An  explanation  of  each  item  is 
included.  Complete  only  the  items 
specified. 

Top  of  Page.  Please  indicate  that  you 
are  applying  for  new  or  implementation 
funds. 

Item  1.  "Type  of  Submission" — 
Preprinted  on  the  form. 

Item  2.  "Date  Submitted"  and 
"Applicant  Identifier"  — Date 
application  is  submitted  to  ACF  and 
applicant's  owoi  internal  control 
number,  if  applicable. 

Item  3.  "Date  Received  By  State" — 
State  use  only  (if  applicable). 

Item  4.  "Date  Received  by  Federal 
Agency" — Leave  blank. 

Item  5.  "Applicant  Information". 

"Legal  Name" — Enter  the  legal  name 
of  applicant  organization.  For 
applications  developed  jointly,  enter  the 
name  of  the  lead  organization  only. 
There  must  be  a  single  applicant  for 
each  application. 

"Organizational  Unit" — Enter  the 
name  of  the  primary  unit  within  the 
applicant's  organization  that  will 
actually  carry  out  the  project  activity. 
Do  not  use  the  name  of  an  individual  as 
the  applicant.  If  this  is  the  same  as  the 
applicant  organization,  leave  the 
organizational  unit  blank. 

"Address" — Enter  the  complete 
address  that  the  organization  actually 
uses  to  receive  mail,  since  this  is  the 
address  to  which  all  correspondence 
wall  be  sent.  Do  not  include  both  street 
address  and  P.O.  box  number  imless 
both  must  be  used  in  mailing. 
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"Name  and  telephone  number  of  the 
person  to  be  contacted  on  matters 
involving  this  application  (give  area 
code)" — Enter  the  full  name  (including 
academic  degree,  if  applicable]  and 
telephone  number  of  a  person  who  can 
respond  to  questions  about  the 
application.  This  person  should  be 
accessible  at  the  address  given  here  and 
will  receive  all  correspondence 
regarding  the  application. 

Item  6.  "Employer  Identification 
Number  (EIN}"— Enter  the  employer 
identification  number  of  the  applicant 
organization,  as  assigned  by  the  Internal 
Revenue  Service,  including,  if  known, 
the  Central  Registry  System  suffix. 

Item  7.  "Type  of  Applicant" — Self- 
explanatory. 

Item  8.  "Type  of  Application" — 
Preprinted  on  the  form. 

Item  9.  "Name  of  Federal  Agency" — 
Preprinted  on  the  form. 

Item  10.  "Catalog  of  Federal  Domestic 
Assistance  Number  and  Title" — Enter 
the  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  assigned  to 
the  program  under  which  assistance  is 
requested  and  its  title.  For  ADD's 
priority  area,  the  following  should  be 
entered.  "93.631 — Developmental 
Disabilities:  Projects  of  National 
Significance." 

Item  11.  "Descriptive  Title  of 
Applicant's  Project" — Enter  the  project 
title.  The  title  is  generally  short  and  is 
descriptive  of  the  project,  not  the 
priority  area  title. 

Item  12.  "Areas  Affected  by 
Project" — Enter  the  governmental  unit 
where  significant  and  meaningful 
impact  could  be  observed.  List  only  the 
largest  unit  or  units  affected,  such  as 
State,  county,  or  city.  If  an  entire  unit 
is  affected,  list  it  rather  than  subunits. 
Item  13.  "Proposed  Project" — Enter 
the  desired  start  date  for  the  project  and 
projected  completion  date. 

Item  14.  "Copgressional  District  of 
Applicant/Project" — Enter  the  number 
of  the  Congressional  district  where  the 
applicant's  principal  office  is  located 
and  the  number  of  the  Congressional 
district(s)  where  the  project  will  be 
located.  If  Statewide,  a  multi-State 
effort,  or  nationwide,  enter  "00." 

Items  15.  Estimated  Funding  Levels. 
In  completing  15a  through  15f.  the 
dollar  amounts  entered  should  reflect, 
for  a  17-month  or  less  project  period, 
the  total  amount  requested. 

Item  15a.  Enter  the  amoimt  of  Federal 
funds  requested  in  accordance  with  the 
preceding  paragraph.  This  amount 
should  be  no  greater  than  the  maximum 
amount  specified  In  the  priority  area 
description. 

Items  15b-e.  Enter  the  amount(s)  of 
funds  firom  non-Federal  sources  that 


will  be  contributed  to  the  proposed 
project.  Items  b-e  are  considered  cost 
sharing  or  "matching  funds."  The  value 
of  third  p4rty  in-kind  contributions 
should  be  iiiciuded  on  appropriate  lines 
as  applicable.  For  more  information 
regarding  funding  as  well  as  exceptions  • 
to  these  rules,  see  part  III,  sections  C 
andD. 

Item  15f.  Enter  the  estimated  amount 
of  program  income,  if  any.  expected  to 
be  generated  from  the  proposed  project. 
Do  not  add  or  subtract  this  amount  from 
the  total  project  amount  entered  under  ' 
item  15g.  Describe  the  natiire,  source 
and  anticipated  use  of  this  program 
income  in  the  Project  Narrative 
Statement. 

Item  15g.  Enter  the  sum  of  items  15a- 
15e. 

Item  16a.  "Is  Application  Subject  to 
Review  By  State  Executive  Order  12372 
Process?  Yes." — Enter  the  date  the 
applicant  contacted  the  SPOC  reading 
this  application.  Select  the  appropriate 
SPOC  from  the  listing  provideid  online 
at  www.whitehouse.gov/omb/grants/ 
spoc.html.  The  review  of  the  application 
is  at  the  discretion  of  the  SPOC.  The 
SPOC  will  verify  the  date  noted  on  the 
application. 

hem  16b.  ''Is  Application  Subject  to 
Review  By  State  Executive  Order  12372 
Process?  No." — Check  the  appropriate 
box  if  the  application  is  not  covered  by 
E.O.  12372  or  if  the  program  has  not 
been  selected  by  the  State  for  review. 

Item  17.  "Is  the  Applicant  Delinquent 
on  any  Federal  Debt?"— Check  the 
appropriate  box.  This  question  applies 
to  the  applicant  organization,  not  the 
person  who  signs  as  the  authorized 
representative.  Categories  of  debt 
include  audit  disallowances,  loans  and 
taxes. 

Item  18.  "To  the  best  of  my 
knowledge  and  belief,  all  data  in  this 
application/preapplication  are  true  and 
correct.  The  document  has  been  duly 
authorized  by  the  governing  body  of  the 
applicant  and  the  applicant  will  comply 
with  the  attached  assurances  if  the 
assistance  is  awarded."  — To  be  signed 
by  the  authorized  representative  of  the 
applicant.  A  copy  of  the  governing 
body's  authorization  for  signatiue  of  this 
application  by  this  individual  as  the 
official  representative  must  be  on  file  in 
the  applicant's  office,  and  may  be 
requested  from  the  applicant. 

Item  18a-c.  "Typed  Name  of 
Authorized  Representative,  Title, 
Telephone  Number" — Enter  the  name, 
title  and  telephone  nun^ber  of  the 
authorized  representative  of  the 
applicant  organization. 

hem  18d.  "Signature  of  Authorized 
Representative" — Signature  of  the 
authorized  representative  named  in  Item 


18a.  At  least  one  copy  of  the  application 
must  have  an  original  signature.  Use 
colored  ink  (not  black)  so  that  the 
original  signature  is  easily  identified. 
Item  18e.  "Date  Signed" — Enter  the 
date  the  application  was  signed  by  the 
authorized  representative. 

2.  SF  424A — Budget  Information — Non- 
Construction  Programs 

This  is  a  form  used  by  many  Federal 
agencies.  For  this  application,  sections 
A,  B,  C,  E  and  F  are  to  be  completed. 
Section  D  does  not  need  to  be 
completed. 

Sections  A  and  B  should  include  the 
Federal  as  well  as  the  non-Federal 
funding  for  the  proposed  project 
covering  (1)  the  total  project  period  of 
17  months  or  less  or  (2)  the  first  year 
budget  period,  if  the  proposed  project 
period  exceeds  15  months. 

Section  A — Budget  Summary.  This 
section  includes  a  summary  of  the 
budget.  On  line  5.  enter  total  Federal 
costs  in  colunu  (e)  and  total  non- 
Federal  costs,  including  third  party  in- 
kind  contributions,  but  not  program 
income,  in  column  (Q.  Enter  the  total  of 
(e)  and  (f)  in  column  (g). 

Section  B — Budget  Categories.  This 
budget,  which  includes  the  Federal  as 
well  as  non-Federal  funding  for  the 
proposed  project,  covers  the  total 
project  period -of  17  months  or  less.  It 
should  relate  to  item  15g,  total  funding, 
on  the  SF  424.  Under  column  (5),  enter 
the  total  requirements  for  funds  (Federal 
and  non-Federal)  by  object  class 
category. 

A  separate  budget  justification  should 
be  included  to  fuUy  explain  and  justify 
major  items,  as  indicated  below.  The 
types  of  information  to  be  included  in 
the  justification  are  indicated  under 
each  category.  For  multiple  year 
projects,  it  is  desirable  to  provide  this 
information  for  each  year  of  the  project. 
The  budget  justification  should 
immediately  follow  the  second  page  of 
the  SF  424A. 

Personnel — Line  6a.  Enter  the  total 
costs  of  salaries  and  wages  of  applicant/ 
grantee  staff.  Do  not  include  the  costs  of 
consultants;  this  should  be  included  on 
line  6h,  "Other." 

Justification:  Identify  the  principal 
investigator  or  project  director,  if 
known.  Specify  by  title  or  name  the 
percentage  of  time  allocated  to  the 
project,  the  individual  annual  salaries, 
and  the  cost  to  the  project  (both  Federal 
and  non-Federal)  of  the  organization's 
staff  who  will  be  working  on  the  project. 

Fringe  Benefits — Line  6b.  Enter  the 
total  costs  of  fringe  benefits,  unless 
treated  as  part  of  an  approved  indirect 
cost  rate. 
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Justification:  Provide  a  break-down  of 
amounts  and  percentages  that  comprise 
fringe  benefit  costs,  such  as  health 
insurance,  FICA,  retirement  insurance, 
etc. 

Travel — 6c.  Enter  total  costs  of  out-of- 
town  travel  (travel  requiring  per  diem) 
for  staff  of  the  project.  Do  not  enter  costs 
for  consultant's  travel  or  local 
transportation,  which  should  be 
included  on  Line  6h,  "Other." 

Justification:  Include  the  name(s)  of 
traveler(s),  total  number  of  trips, 
destinations,  length  of  stay, 
transportation  costs  and  subsistence 
allowances. 

Equipment— Line  6d.  Enter  the  total 
costs  of  all  equipment  to  be  acquired  by 
the  project.  For  State  and  local 
governments,  including  Federally 
recognized  Indian  tribes,  "equipment" 
is  tangible,  non-expendable  personal 
property  having  a  useful  life  of  more 
than  one  year  and  acquisition  cost  of 
$5,000  or  more  per  unit. 

Justification:  Eqmpment  to  be 
purchased  with  Federal  funds  must  be 
justified.  The  equipment  must  be 
required  to  conduct  the  project,  and  the 
applicant  organization  or  its  subgrantees 
must  not  have  the  equipment  or  a 
reasonable  facsimile  available  to  the 
project.  The  justification  also  must 
contain  plans  for  futuj«  use  or  disposal 
of  the  equipment  after  the  project  ends. 

Supplies — Line  6e.  Enter  the  total 
costs  of  all  tangible  expendable  personal 
property  (supplies)  other  than  those 
included  on  Line  6d. 

Justification:  Specify  general 
categories  of  supplies  and  their  costs. 

Contractual — Line  6f  Enter  the  total 
costs  of  all  contracts,  including  (1) 
procurement  contracts  (except  those 
which  belong  on  other  lines  such  as 
equipment,  supplies,  etc.)  and  (2) 
contracts  with  secondary  recipient 
organizations,  including  delegate 
agencies.  Also  include  any  contracts 
with  organizations  for  the  provision  of 
technical  assistance.  Do  not  include 
payments  to  individuals  on  this  line.  If 
the  name  of  the  contractor,  scope  of 
work,  and  estimated  total  costs  are  not 
available  or  have  not  been  negotiated, 
include  on  Line  6h,  "Other." 

Justification:  Attach  a  list  of 
contractors,  indicating  the  names  of  the 
organizations,  the  purposes  of  the 
contracts,' and  the  estimated  dollar 
amounts  of  the  awards  as  part  of  the 
budget  justification.  Whenever  the 
applicant/grantee  intends  to  delegate 
part  or  the  entire  program  to  another 
agency,  the  applicant/grantee  must 
complete  this  section  (section  B,  Budget 
Categories)  for  each  delegate  agency  by 
agenc^  title,  along  with  the  supporting 
information.  The  total  cost  of  all  such 


agencies  will  be  part  of  the  amount 
shown  on  Line  6f.  Provide  backup 
dociutientation  identifying  the  name  of 
contractor,  piupose  of  contract,  and 
major  cost  elements. 

Construction — Line  6g.  Not 
applicable.  New  construction  is  not 
allowable. 

Other— Line  6h.  Enter  the  total  of  all 
other  costs.  Where  applicable,  such 
costs  may  include,  but  are  not  limited 
to:  Insurance;  medical  and  dental  costs; 
noncontractual  fees  and  travel  paid 
directly  to  individual  consultants;  local 
transportation  (all  travel  which  does  not 
require  per  diem  is  considered  local 
travel);  space  and  equipment  rentals; 
printing  and  publication;  computer  use; 
training  costs,  including  tuition  and 
stipends;  training  service  costs, 
including  wage  payments  to  individuals 
and  supportive  service  payments;  and 
staff  development  costs.  Note  that  costs 
identified  as  "miscellaneous"  and 
"honoraria"  are  not  allowable. 

Justification:  Specify  the  costs 
included. 

Total  Direct  Charges — ^Line  6i.  Enter 
the  total  of  Lines  6a  through  6h. 

Indirect  Charges — 6j.  Enter  the  total 
amoimt  of  indirect  charges  (costs).  If  no 
indirect  costs  are  requested,  enter 
"none."  Generally,  this  line  should  be 
used  when  the  applicant  (except  local 
governments)  has  a  current  indirect  cost 
rate  agreement  approved  by  the 
Department  of  Health  and  Human 
Services  or  another  Federal  agency. 

Local  and  State  governments  should 
enter  the  amoimt  of  indirect  costs 
determined  in  accordance  with  DHHS 
requirements.  When  an  indirect  cost 
rate  is  requested,  these  costs  are 
included  in  the  indirect  cost  pool  and 
should  not  be  charged  again  as  direct 
costs  to  the  grant 

In  the  case  of  training  grants  to  odier 
than  State  or  local  governments  (as 
defined  in  title  45,  Code  of  Federal 
Regulations,  part  74),  the  Federal 
reimbursement  of  indirect  costs  v>rill  be 
limited  to  the  lesser  of  the  negotiated  (or 
actual)  indirect  cost  rate  or  8  percent  of 
the  amount  allowed  for  direct  costs, 
exclusive  of  any  equipment  charges, 
rental  of  space,  tuition  and  fees,  post- 
doctoral training  allowances, 
contractual  items,  and  alterations  and 
renovations. 

For  training  grant  applications;  the 
entry  under  line  6j  should  be  the  total 
indirect  costs  being  charged  to  the 
project.  The  Federal  share  of  indirect 
costs  is  calculated  as  shown  above.  The 
applicant's  share  is  calculated  as 
follows: 

(a)  Calculate  total  project  indirect 
costs  (a*)  by  applying  the  applicant's 
approved  indirect  cost  rate  to  the  total 


project  (Federal  and  non-Federal)  direct 
costs. 

(b)  Calculate  the  Federal  share  of 
indirect  costs  (b*)  at  8  percent  of  the 
amoimt  allowed  for  total  project 
(Federal  and  non-Federal)  direct  costs 
exclusive  of  any  equipment  charges, 
rental  of  space,  tuition  and  fees,  pjost^ 
doctoral  training  allowances, 
contractual  items,  and  alterations  and 
renovations. 

(c)  Subtract  (b*)  from  (a*).  The 
remainder  is  what  the  applicant  can 
claim  as  part  of  its  matching  cost 
contribution. 

Justification:  Enclose  a  copy  of  the 
indirect  cost  rate  agreement.  Applicants 
subject  to  the  limitation  on  the  Federal 
reimbursement  of  indirect  costs  for 
training  grants  should  specify  this. 

Total— Line  6k.  Enter  the  total 
amounts  of  lines  6i  and  6j. 
.  Program  Income — ^Line  7.  Enter  the 
estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this 
project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount. 

Justification:  Desrribe  the  nature, 
source,  and  anticipated  use  of  program 
income  in  the  Program  Narrative 
Statement. 

Section  C — Non-Federal  Resources. 
This  section  summarizes  the  amounts  of 
non-Federal  resources  that  will  be 
applied  to  the  grant.  Enter  this 
information  on  line  12  entitled  "Totals." 
In-kind  contributions  are  defined  in  title 
45  of  the  Code  of  Federal  Regulations, 
parts  74.51  and  92.24,  as  "property  or 
services  which  benefit  a  grant-supported 
project  or  program  and  which  are 
contributed  by  non-Federal  third  parties 
without  charge  to  the  grantee,  the 
subgrantee,  or  a  cost-type  contractor 
under  the  grant  or  subgrant." 

Justification:  Describe  third  party  in- 
kind  contributions,  if  included. 

Section  D — Forecasted  Cash  Needs. 
Not  applicable. 

Section  E — Budget  Estimate  of  Federal 
Funds  Needed  for  Balance  of  the 
Project.  This  section  should  only  be 
completed  if  the  total  project  period 
exceeds  17  months. 

Totals — Line  20.  For  projects  that  will 
have  more  than  one  budget  period,  enter 
the  estimated  required  Federal  funds  for 
the  second  budget  period  (months  13 
through  24)  under  coliurm  "(b)  First."  If 
a  third  budget  period  will  be  necessary, 
enter  the  Federal  funds  needed  for 
months  25  through  36  under  "(c) 
Second."  Columns  (d)  and  (e)  are  not 
applicable  in  most  instances,  since  ACF 
funding  is  almost  always  limited  to  a 
three-year  maximum  project  period. 
They  should  remain  blaiik. 

Section  F— Other  Budget  Information. 


33160 


Federal  Register /Vol.  68,  No.  106 /Tuesday,  June  3,  2003 /Notices 


Direct  Charges — Line  21.  Not 
applicable. 

Indirect  Charges — Line  22.  Enter  the 
type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will 
be  in  effect  during  the  funding  period, 
the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

3.  Project  Summary/ Abstract 

Clearly  mark  this  separate  page  with 
the  applicant  name  as  shown  in  item  5 
of  the  SF  424,  the  priority  area  number 
as  shown  at  the  top  of  the  SF  424,  and 
the  title  of  the  project  as  shown  in  item 
11  of  the  SF  424.  The  summary 
description  should  not  exceed  300 
words.  These  300  words  become  part  of 
the  computer  database  on  each  project. 

Proviae  a  summary  description  that 
accurately  and  concisely  reflects  the 
proposal.  The  summary  should  describe 
the  objectives  of  the  project,  the 
approaches  to  be  used  and  the  expected 
outcomes.  The  description  should  also 
include  a  list  of  major  products  that  will 
result  from  the  proposed  project,  such 
as  software  packages,  materials, 
management  procedures,  data  collection 
instruments,  training  packages,  or 
videos  (please  note  that  audiovisuals 
must  be  closed  captioned  and  audio 
described).  The  project  summary 
description,  together  with  the 
information  on  the  SF  424,  will 
constitute  the  project  "abstract."  This  is 
a  major  source  of  information  about  the 
proposed  project  and  is  usually  the  first 
part  of  the  application  that  the 
reviewers  read  in  evaluating  the 
application. 

4.  Project  Description 

The  Project  Description  is  a  very 
important  part  of  an  application.  It 
should  be  clear,  concise,  and  address 
the  specific  requirements  mentioned 
under  the  priority  area  description  in 
part  IV.  The  narrative  should  also 
provide  information  concerning  how  the 
application  meets  the  evaluation 
criteria,  using  the  following  headings: 

(a)  Objectives  and  Need  for 
Assistance; 

(b)  Results  and  Benefits  Expected; 

(c)  Approach; 

(d)  Organization  Profile;  and 

(e)  Budget  and  Budget  Justification 
The  specific  information  to  be 

included  under  each  of  these  headings 
is  described  in  section  E  of  part  ID, 
General  Instructions  for  the  Uniform 
Project  Description,  and  under  part  IV, 
and  Evaluation  Criteria. 

The  narrative  should  be  typed  double- 
spaced  on  a  single-side  of  an  8V2"  x  11" 
plain  white  paper,  with  1"  margins  on 
all  sides,  using  black  print  no  smaller 


than  12  pitch  or  12  point  size.  All  pages 
of  the  narrative  (including  charts, 
referencesTfootnotes,  tables,  maps, 
exhibits,  etc.)  must  be  sequentially 
numbered,  beginning  with  "Objectives 
and  Need  for  Assistance"  as  page 
number  one.  Applicants  should  not 
submit  reproductions  of  larger  size 
paper,  reduced  to  meet  the  size 
requirement. 

The  length  of  the  application, 
including  the  application  forms  and  all 
attachments,  should  not  exceed  75 
pages.  This  will  be  strictly  enforced.  A 
page  is  a  single  side  of  an  SVz"  x  11" 
sheet  of  paper.  Applicants  are  requested 
not  to  send  pamphlets,  brochures  or 
other  printed  material  along  with  their 
application  as  these  pose  copying 
difficulties.  These  materials,  if 
submitted,  will  not  be  included  in  the 
review  process  if/fiiey  exceed  the  75- 
page  limit.  Each  ^age  of  the  application 
will  be  counted  t^  determine  the  total 
length.  1 

5.  Part  V — Assiu-asces/Certifications 

Applicants  are  reqtiired  to  file  a  SF 
424B,  Assurances — Non-Construction 
Programs  and  the  Certification 
Regarding  Lobbying.  Both  must  be 
signed  and  retiuned  with  the 
application.  Applicants  must  also 
provide  certifications  regarding:  (1) 
Drug-Free  Workplace  Requirements  and 
(2)  Debarment  and  Other 
Responsibilities.  These  two 
certifications  are  self-explanatory. 
Copies  of  these  assurances/certifications 
can  be  obtained  from  the  ADD  Web  site 
{http://www.acf.dhhs.gov/programs/ 
add)  or  by  contacting  Joan  Rucker,  ADD, 
370  L'Enfant  Promenade,  SW., 
Washington,  DC,  20447,  202/690-7898. 
These  forms  can  be  reproduced,  as 
necessary.  A  duly  authorized 
representative  of  the  applicant 
organization  must  certify  that  the 
applicant  is  in  compliance  with  these 
assurances/certifications.  A  signature  on 
the  SF  424  indicates  compliance  with 
the  Drug  Free  Workplace  Requirements, 
and  Debarment  and  Other 
Responsibilities  certifications,  and  need 
not  be  mailed  back  with  the  application. 

D.  Checklist  for  a  Complete  Application 

The  checklist  below  is  for  your  use  to 
ensiue  that  your  application  package 
has  been  properly  prepared. 

_One  original,  signed  and  dated 


Application  length  does  not  exceed 


application,  plus  two  copies. 

Application  is  from  an  organization 

that  is  eligible  under  the  eligibility 
requirements  defined  in  part  IV  under 
Program  Description  and 
Requirements. 


75  pages,  unless  otherwise  specified 
in  the  priority  area  description. 
A  complete  application  consists  of  the 
following  items  in  this  order: 

Application  for  Federal  Assistance 

(SF  424,  REV  4-92); 
_A  completed  SPOC  certification 


with  the  date  of  SPOC  contact  entered 
in  line  16,  page  1  of  the  SF  424  if 
applicable. 

Budget  Information — Non- 
Construction  Programs  (SF  424A,  REV 
4-92); 
Budget  justification  for  section  B — 


Budget  Categories; 

Proof  of  designation  as  lead  agency; 

Table  of  Contents; 

Letter  from  the  Internal  Revenue 


Service,  etc.  to  prove  non-profit 
status,  if  necessary; 

Copy  of  the  applicant's  approved 

indirect  cost  rate  agreement,  if 
appropriate; 
_Project  Description  (see  part  HI, 


section  E); 
Any  appendices/attachments; 


Assurances — Non-Construction 
Programs  (Standard  Form  424B,  REV 
4-92); 
Certification  Regarding  Lobbying; 

Certification  of  Protection  of 
Human  Subjects,  if  necessary;  and 

Certification  of  the  Pro-Children 


Act  of  1994  (Environmental  Tobacco 
Smoke),  signature  on  the  application 
represents  certification. 

E.  The  Application  Package 

Each  application  package  must 
include  an  original  and  two  copies  of 
the  complete  application.  Each  copy 
should  be  stapled  securely  (front  and 
back  if  necessary)  in  the  upper  left-hand 
comer.  All  pages  of  the  narrative 
(including  charts,  tables,  maps,  exhibits, 
etc.)  must  be  sequentially  numbered, 
beginning  with  page  one.  In  order  to 
facilitate  handling,  please  do  not  use 
covers,  binders  or  tabs.  Do  not  include 
extraneous  materials  as  attachments, 
such  as  agency  promotion  brochures, 
slides,  tapes,  film  clips,  minutes  of 
meetings,  siu^rey  instruments  or  articles 
of  incorporation. 

F.  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-1 3) 

The  Uniform  Project  Description 
information  collection  within  this 
announcement  is  approved  under  the 
Uniform  Project  Description  (0970- 
0139),  Expiration  Date  12/31/2003. 

Public  reporting  burden  for  this 
collectiDU  of  information  is  estimated  to 
average  10  hours  per  response, 
including  the  time  for  reviewing 
instructions,  gathering  and  maintaining 
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the  data  needed,  and  reviewing  the 
collection  of  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number. 

Eligible  State  and  Territory  Applicants 

1.  Alabama 

2.  Arizona 

3.  California 

4.  Colorado 

5.  Connecticut 

6.  Delaware 

7.  Florida    . 

8.  Indiana 

9.  Iowa 

10.  North  Dakota 

1 1 .  Pennsylvania 

12.  South  Dakota 

13.  Tennessee 

14.  Puerto  Rico 

Dated:  May  19.  2003. 
Patricia  Morrissey, 
Commissioner,  Administration  on 
Developmental  Disabilities. 
[FR  Doc.  03-13871  Filed  6-2-03;  8:45  am] 
BILLING  CODE  4184-01-P 


DEPARTMEm-  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02N-0514] 

Agency  information  Collection 
Activities;  Announcement  of  0MB 
Approvai;  Irradiation  in  the  Production, 
Processing,  and  Handling  of  Food 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and.  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Irradiation  in  the  Production, 
Processing,  and  Handling  of  Food"  has 
been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  imder 
the  Paperwork  Reduction  Act  of  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Robbins,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  28,  2003  (68 
FR  15209),  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 


a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0186.  The 
approval  expires  on  May  31,  2006.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/ dockets. 

.   Dated:  May  27,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-13754  Filed  6-2-03;  8:45  ami 

BILUNG  CODE  41G0-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  03N-0200]. 

Agency  Information  Collection 
Activities;  Proposed  Colfection; 
Comment  Request;  Export  of  Medical 
Devices — Foreign  Letters  of  Approvai 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
•  Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the  . 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRlA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
condeming  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  information 
collection,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
reporting  requirements  for  firms  that 
intend  to  export  certain  imapproved 
medical  devices. 

DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  August  4,  2003. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All . 
comments  should  be  identified  with  the 
docket  niunber  foimd  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Robbins,  Office  of  Information 
Resources  Management  (HFA-250), 


Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223.       . 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  emd  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques,  . 
when  appropriate,  and  other  forms  of 
information  technology. 

'  Export  of  Medical  Devices — Foreign 
Letters  of  Approval  (OMB  No.  0910- 
0264) — Extension 

Section  801(e)(2)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  381(e)(2))  provides  for  the 
exportation  of  an  unapproved  device 
imder  certain  circumstances  if  the 
exportation  is  not  contrary  to  the  public 
health  and  safety  and  it  has  the  approval 
of  the  foreign  coiuitry  to  which  it  is 
intended  for  export. 

Requesters  communicate  (either 
directly  or  through  a  business  associate 
in  the  foreign  coimtry)  with  a 
representative  of  the  foreign  government 
to  which  they  seek  exportation,  and 
vmtten  authorization  must  be  obtained 
from  the  appropriate  office  within  the 
foreign  government  approving  the 
importation  of  the  medical  device.  An 
alternative  to  obtaining  written  - 
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authorization  from  the  foreign 
government  is  to  accept  a  notarized 
certification  from  a  responsible 
company  official  in  the  United  States 
that  the  product  is  not  in  conflict  with 
the  foreign  country's  laws.  This 
certification  must  include  a  statement 
acknowledging  that  the  responsible 
company  official  making  the 
certification  is  subject  to  the  provisions 


of  18  U.S.C.  1001.  This  statutory 
provision  makes  it  a  criminal  ofi^ense  to 
knowingly  and  willingly  make  a  false  or 
fraudulent  statement,  or  make  or  use  a 
false  document,  in  any  manner  within 
the  jurisdiction  of  a  department  or 
agency  of  the  United  States. 

FDA  uses  the  written  authorization 
from  the  foreign  country  or  the 
certification  from  a  responsible 


company  official  in  the  United  States  to 
determine  whether  the  foreign  country 
has  any  objection  to  the  importation  of 
the  device  into  their  country. 

The  respondents  to  this  collection  of 
information  are  companies  that  seek  to  ' 
export  medical  devices. 

FDA  estimates  the  reporting  burden  of 
this  collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden^ 


21  CFR  Section 

No.  of  Respondents 

Annual  Frequency 
per  Response 

Total  Annual 
Responses 

Hours  per  Response 

Total  Hours 

801(e)(2) 

20 

1 

20 

2.5 

50 

Total 

50 

'There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


These  estimates  are  based  on  the 
experience  of  FDA's  medical  device 
program  personnel,  who  estimate  that 
completion  of  the  requirements  of  this 
collection  of  information  should  take 
approximately  2.5  hours  to  complete. 

Dated:  May  27.  2003. 
leffrey  Shuren, 

Assistant  Commissioner  for  Policy. 
(FR  Doc,  03-13755  Filed  6-2-03;  8:45  am) 

BILUNG  COOC  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Arthritis  Advisory  Committee;  Notice 
of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Arthritis 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  June  23  and  24.  2003,  from  8 
a.m.  to  5  p.m. 

Location:  Holiday  Iim,  Versailles 
Ballrooms  1  and  II,  8120  Wisconsin 
Ave.,  Bethesda,  MD. 

Contact  Person:  Johanna  Clifford, 
Center  for  Drug  Evaluation  and  Research 
(HFI>-21),  Food  and  Drug 
Administration,  5600  Fisher^  Lane  (for 
express  delivery,  5630  Fishers  Lane,  rm. 
1093),  Rockville,  MD  20857,  301-827- 


7001.  FAX:  301-827-6776,  e-mail: 
cliffordj@cder.fda.gov.  or  FDA  Advisory 
Committee.Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12532. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  June  23,  2003.  the 
committee  will  discuss  fibromyalgia, 
clinical  trial  design,  including 
important  disease  endpoints  in  the 
study,  and  development  of  therapies 
and  treatments.  On  Jime  24.  2003.  the 
committee  will  discuss  the  safety  and 
efficacy  of  submission  tracking  number 
103795/5123.  ENBREL  (etanercept). 
Immunex.  for  reducing  signs  and 
symptoms  of  active  ankylosing 
spondylitis. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  June  13.  2003.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  11:30 
a.m.  and  12  noon  on  both  days.  Time 
allotted  for  each  presentation  may  be 
limited.  Those  desiring  to  make  formal 
oral  presentations  should  notify  the 
contact  person  before  June  13,  2003,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  argimients 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  conunittee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 


require  special  accommodations  due  to 
a  disability,  please  contact  LaNise  Giles 
at  301-827-7001,  at  least  7  days  in 
advance  of  the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  May  24,  2003. 
Peter  J.  Pitts, 

Associate  Commissioner  for  External 
Relations. 

[FR  Doc.  03-13757  Filed  6-2-03;  8:45  am] 

BIUING  COOC  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Drug  Manufacturing  Inspections; 
Public  Workshops 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  public  workshops. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
series  of  public  workshops  to  discuss 
current  good  manufacturing  practice 
(CGMP)  issues,  including  quality 
subsystems,  areas  of  change  control,  and 
quality  management.  There  will  also  be 
a  discussion  of  current  compliance 
issues  and  trends  and  the  status  of  the 
part  11  (21  CFR  part  11)  draft  guidance. 
The  first  workshop  will  be  held  in  June 
2003,  then  repeated  in  July  2003  and 
August  2003  at  different  locations  to 
enable  as  many  people  to  attend  as 
possible.  Held  in  collaboration  with  the 
Consumer  Healthcare  Products 
Association  (CHPA),  the  workshops  are 
intended  to  update  participants  with 
respect  to  issues  involving  CGMP 
complicmce.  Participants  will  also  hear 
from  FDA  and  industry  speakers  on 
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specific  topics  related  to  methodologies 
and  implementation  of  quality  systems 
including  areas  such  as  global  change 
control  and  corrective  action 
preventative  action  (CAP A) 
investigations. 

DATES:  For  the  dates  of  the  workshops, 
see  table  1  in  the  SUPPI.EMENTARY 
INFORMATION  section  of  this  document. 

ADDRESSES:  For  the  locations  of  the 
workshops,  see  table  1  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document. 

FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Razzaghi,  Consvuner  Healthcare 
Products  Association,  1150  Connecticut 
Ave.  NW.,  Washington,  DC  20036,  FAX 
202-223-6835,  fred  .razzaghi@cbpa- 
info.org;  http://www.chpa-info.org;  or 
Erik  N.  Henrikson,  Center  for  Drug 
Evaluation  and  Research  (HFD-3  20), 
Food  and  Drug  Administration,  11919 
Rockville  Pike,  Rockville,  MD  20852, 
301-827-9004,  FAX  301-827-8907, 
henriksone@cder.fda  .gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Who  Should  Attend? 

This  document  is  directed  towards 
professionals  involved  in  the 
manufacture,  control,  and  regulation  of 
pharmaceutical  products.  Examples  of 
professionals  who  may  be  interested 
include  process/production  engineers, 
quality  assurance/quality  control  and 
regulatory  affairs  professionals, 
auditors,  repacket^  and  relabelers, 
consultants,  regulatory  investigators. 
CGMP  compliance  officials,  and  FDA 
center  and  field  persormel.  Other 
entities  or  individuals  may  also  be 
interested  in  atteading. 

B.  Where  and  When  Will  The 
Workshops  Be  Held? 

We  have  scheduled  three  workshops 
at  different  times  and  locations  to 
enable  as  many  people  to  participate  as 
possible.  Attendees  can  attend  the 
workshop  that  is  most  convenient.  The 
times  and  locations  of  the  workshops 
are  listed  in  table  1  of  this  document. 

TABLE  1  .—Workshop  Locations 
AND  Schedules 


Table  1  .—Workshop  Locations 
AND  Schedules— Continued 


Workshop  Location 

Date  and  Tinie 

San  Juan  Marriott  Resort, 

Monday,  July  14, 

1309  Ashford  Ave.,  San 

2003,  from 

Juan,  PR  00907,  800- 

8:30  a.m.  to  5 

981-8546,  FAX  809- 

p.m. 

722-6800. 

Hyatt  Regency  Chicago, 

Tuesday,  August 

151  East  Wacker  Dr., 

12,  2003,  from 

Chicago,  IL  60601 , 

8:30  a.m.  to  5 

312-565-1234,  FAX 

p.m. 

312-565-2966. 

Workshop  Location 

Date  and  Time 

Sheraton  Meadowlands 

Monday.  June 

Hotel,  Two 

16,  2003,. from 

Meadowlands  Plaza. 

8:30  a.m.  to  5 

East  Ruthertord,  NJ 

p.m. 

07073,  201-896-0500. 

• 

FAX  201-896-^696. 

C.  How  Can  I  Participate? 

You  can  participate  in  person. 
Anyone  interested  in  attending  a 
workshop  can  register  through  the 
INFORMATION  CONTACT. 

D.  Is  There  a  Registration  Fee  for  This 
Workshop? 

Yes,  a  registration  fee  of  $  320.00  is 
required.  The  registration  fee  includes 
workshop  reference  materials  and  lunch 
plus  a  continental  breakfast  and  coffee 
breaks.  Government  employees  qualify 
for  a  discounted  rate  of  S75. 

E.  How  Can  I  Get  Additional 
Information? 

The  notice  of  participation  form, 
information  about  the  workshop,  and 
other  related  documents  are  available 
from  the  INFORMATION  CONTACT  or  from 
the  Internet  at  http://www.fda.gov.cder/ 
workshop.html 

n.  Background  Information 

A.  Why  is  FDA  Cosponsoring  These 
Workshops? 

FDA  is  cosponsoring  this  series  of 
workshops  to  provide  information  and 
ti-aining  opportunities  for  industry  as 
well  as  FDA  center  and  field  personnel. 
The  workshops  are  being  scheduled  for 
three  different  times  and  locations  to 
enable  as  many  participants  to  attend  as 
possible. 

B.  What  Will  Be  Covered? 

The  workshops  will  provide  an 
update  on  the  progress  of  the  agency's 
CGMP  initiative,  the  status  of  the  part 
11  draft  guidance,  and  the  agency's 
progress  in  developing  ideas  about  risk 
management  associated  with  CGMP.  In 
addition,  FpA  and  industry  speakers 
will  present  information  and  training  on 
specific  topics  related  to  methodologies 
and  implementation  of  quality  systems 
in  categories  such  as  global  change 
control  and  CAPA  investigations. 
Presentations  by  both  FDA  and  industry 
will  provide  a  regulatory  and  practical 
perspective  on  the  current  relevant 
critical  topics. 


Dated:  May  27,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy.^ 
|FR  Doc.  03-13756  Filed  6-2-03;  8:45  am) 
BILUNG  CODE  41GO-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dnig  Administration 
[Docket  No.  2003N-O207] 

Preparation  for  ICH  Meetings  In 
Brussels,  Belgium,  and  ICH  6 
Conference  in  Osaka,  Japan:  Public 
Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

■ -^ — 

summary:  The  Food  and  Drug 
Administration  is  announcing  a  public 
meeting  entitled  "Preparation  for  ICH 
Meetings  in  Brussels,  Belgium.  July  15- 
18,  2003,  and  ICH  6  Conference  in 
Osaka,  Japan,  November  12-15.  2003" 
to  solicit  information  and  receive 
cominents  on  the  International 
Conference  on  Harmonisation  (ICH)  as 
well  as  the  upcoming  Meetings  in 
Brussels,  Belgium.  The  topic  to  be 
discussed  is  the  Conunon  Technical 
Document,  GMPs  Initiative  and  Update 
on  other  topics  for  discussion  at  the 
fortKcoming  ICH  Steering  Committee 
Meeting.  The  purpose  of  the  meeting  is 
-to  solicit  public  input  prior  to  the  next 
Steering  Committee  and  Expert  Working 
Group  meetings  in  Brussels,  Belgium, 
July  2003,  at  which  discussion  of  the. 
topics  imderway  and  the  future  of  ICH 
will  continue  and  also  to  inform  the 
public  about  the  ICH  6  Public 
Conference  in  Osaka,  Japan  in 
November  2003. 

Date  and  Time:  The  public  meeting 
will  be  held  on  June  24,  2003,  from  10 
a.m.  to  1  p.m. 

Location:  The  public  meeting  will  be 
held  at  5630  Fishers  Lane.  rm.  1066. 
Rockville,  MD  20857. 

Contact  Person:  Kimberly  L.  Topper, 
Center  for  Drug  Evaluation  and  Research 
{HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-827-7001, 
FAX  301^27-6801.  email: 
Topperk@cder.fda.gov. 

Registration  and  Requests  for  Oral    - 
Presentations:  Send  registration 
information  (including  name,  title,  firm' 
name,  address,  telephone,  and  fax 
number),  and  written  inaterial  and 
requests  to  make  oral  presentations,  to 
the  contact  person  by  June  9.  2003. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact    ^ 
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Kimberly  Topper  at  least  7  days  in 
advance. 

Tmnscripts:  Transcripts  of  tlie 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  5600  Fishers  Lane,  rm. 
12A-16,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting  at  a  cost  of  10  cents  per  page. 

SUPPLEMENTARY  INFORMATION:  The 
International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  the  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH) 
was  established  in  1990  as  a  joint 
regulatory/industry  project  to  improve, 
through  harmonization,  the  efficiency  of 
the  process  for  developing  and 
registering  new  medicinal  products  in 
Europe.  Japan,  and  the  United  States 
without  compromising  the  regulatory 
obligations  of  safety  and  effectiveness. 

In  recent  years,  many  important 
initiatives  have  been  undertaken  by 
regulatory  authorities  and  industry 
associations  to  promote  international 
harmonization  of  regulatory 
requirements.  FDA  has  participated  in 
many  meetings  designed  to  enhance 
harmonization  and  is  committed  to 
seeking  scientifically  based  harmonized 
technical  procedures  for  pharmaceutical 
development.  One  of  the  goals  of 
harmonization  is  to  identify  and  then 
reduce  differences  in  technical 
requirements  for  medical  product 
development  among  regulatory 
agencies.  ICH  was  organized  to  provide 
an  opportimity  for  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  ICH  is  concerned  with 
harmonization  among  three  regions:  The 
European  Union,  Japan,  the  United 
States.  The  six  ICH  sponsors  are  the 
European  Commission,  the  European 
Federation  of  Pharmaceutical  Industries 
Associations,  the  Japanese  Ministry  of 
Health,  Labor  and  Welfare,  the  Japanese 
Pharmaceutical  Manufacturers 
Association,  the  Centers  for  Drug 
Evaluation  and  Research  and  Biologies 
Evaluation  and  Research,  FDA,  and  the 
Pharmaceutical  Research  and 
Manufacturers  of  America.  The  ICH 
Secretariat  is  provided  by  the 
International  Federation  of 
Pharmaceutical  Manufacturers 
Associations  (BFPMA).  The  ICH  Steering 
Committee  includes  representatives 
from  each  of  the  ICH  sponsors  and 
Health  Canada,  the  European  Free  Trade 
Area  and  the  World  Health 
Organization.  The  ICH  process  has 
achieved  significant  harmonization  of 
the  technical  requirements  for  the 


approval  of  pharmaceuticals  for  human 
use  in  the  three  ICH  regions. 

The  current  ICH  process  and  structiu^ 
can  be  found  on  the  Internet  at  http:// 
www.ich.org. 

Interested  persons  may  present  data, 
information,  or  views  orally  or  in 
writing,  on  issues  pending  at  the  public 
meeting.  Oral  presentations  from  the 
public  will  be  scheduled  between 
approximately  12:15  p.m.  and  1  p.m. 
Time  allotted  for  oral  presentations  may 
be  limited  to  10  minutes.  Those  desiring 
to  make  oral  presentations  should  notify 
the  contact  person  by  June  9.  2003,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  argimients 
they  which  to  present,  the  names  and 
addresses,  phone  number,  fax,  and  e- 
mail  of  proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

The  Agenda  for  the  pubUc  meeting 
will  be  made  available  on  Jime  9,  2003, 
via  the  internet  at  http://www.fda.gov/ 
cder/calendar/meeting/ich2003 . 

Information  on  the  ICH  6  Public 
Conference  in  Osaka,  Japan  on 
November  12-15,  2003,  can  be  obtained 
via  the  Internet  at  http://www.ich.org/ 
ich6bis.html. 

Dated:  May  28.  2003. 
leflrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-13830  Filed  6-2-03;  8:45  am] 

BtLUNO  CODE  4180-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Dock«t  No.  030-0197] 

Guidance  for  Industry  on  Drug 
Products  Containing  Ensuiizole, 
Hypromallose,  Meradimate, 
Octlnoxate,  and  Octlsalate— Labeling 
Enforcement  Policy;  Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  the 
availability  of  a  guidance  for  industry 
entitled  "Drug  Products  Containing 
Ensuiizole,  Hypromellose,  Meradimate, 
Octinoxate,  and  Octisalate — Labeling 
Enforcement  Policy."  This  guidance 
discusses  how  FDA  plans  to  exercise  its 
enforcement  discretion  after  September 
1,  2002,  with  regard  to  drug  products 
whose  labeling  does  not  use  the 
established  names  for  ensuiizole, 
hypromellose,  meradimate,  octinoxate, 
and  octisalate. 


DATES:  General  comments  on  agency 
guidance  documents  are  welcome  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240),  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  guidance 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Mitchell,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857,  301-594- 
2041. 

SUPPl£MENTARY  information: 


L  Background 

The  FDA  is  announcing  the 
availability  of  a  guidance  for  industry 
entitled  "Drug  Products  Containing 
Ensuiizole,  Hypromellose,  Meradimate, 
Octinoxate,  and  Octisalate — Labeling 
Enforcement  Policy."  This  guidance 
explains  that  the  agency  intends  to 
exercise  enforcement  discretion  by  not 
initiating  any  enforcement  actfbn,  until 
September  1,  2003,  based  on  a  firm's 
failure  to  bring  its  products'  labeling 
into  compliance  with  the  United  State 
Pharmacopeia  (USP)  monograph  title 
changes  for  ensuiizole,  hypromellose, 
meradimate,  octinoxate,  and  octisalate, 
as  required  by  section  502(e)(l)(A)(i)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  352(e)(l){A)(i)). 

As  explained  in  detail  in  the 
guidance,  a  series  of  events  has  lead  to 
the  development  of  the  guidemce.  These 
events  include  USP  monograph  title 
changes,  changes  to  the  FDA's 
monograph  for  over-the-counter  (OTC) 
sunscreen  drug  products,  and  the 
receipt  of  two  petitions  regarding  these 
changes  and  their  effective  date 
(September  1,  2002). 

We  are  issuing  this  level  1  guidance 
for  immediate  implementation, 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  guidance  represents  the  agency's 
current  thinking  on  this  issue.  It  does 
not  create  or  confer  any  rights  for  or  on 
any  person  and  does  not  operate  to  bind 
FDA  OT  the  public.  An  alternative 
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approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statutes  and  regulations. 

n.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  on  the  guidance.  Two  paper 
copies  of  any  mailed  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  paper  copy.  Comments  are 
to  be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  guidance  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  either  http:/ 
/www.fda.gov/cder/guidance/index.htm 
or  http://www.fda.gov/ohrms/dockets/ 
default.htm. 

Dated:  May  19,  2003. 
JeCfrey  Shuren, 

Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-13828  Filed  6-2-03;  8:45  am] 
BiUJNQ  COOE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES       • 

Food  and  Drug  Administration 
[Doclcet  No.  02D-0289] 

Class  II  Special  Controls  Guidance 
Document:  Surgical  Sutures;  Guidance 
for  Industry  and  FDA;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
availability  of  the  guidance  entitled 
"Class  II  Special  Controls  Guidance 
Document:  Siugical  Sutures;  Guidance 
for  Industry  jmd  FDA."  This  guidance 
will  serve  as  a  special  control  for  eight 
surgical  suture  devices.  This  guidance 
dociunent  describes  a  means  by  which 
surgical  sutures  may  comply  with  the 
requirement  of  special  controls  for  class 
n  devices.  Elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  publishing  a 
final  rule  to  amend  the  classification 
regiilations  for  eight  surgical  suture 
devices  previously  reclassified  into 
class  II  to  specify  a  special  control  for 
those  devices. 

DATES:  Submit  written  or  electronic 
comments  on  this  guidance  at  any  time. 
General  comments  on  agency  guidance 
documents  are  welcome  at  any  time. 


ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
guidance  document  entitled  "Class  II 
Special  Controls  Guidance  Document: 
Surgical  Sutures;  Guidance  for  Industry 
and  FDA"  to  the  Division  of  Small 
Manufactiuers,  International,  and 
Constuner  Assistance  (HFZ-220),  Center 
for  Devices  and  Radiological  Health 
(CDRH),  Food  and  Drug  Administration, 
1350  Piccard  I5r.,  Rockville,  MD  20850. 
Send  two  self-addressed  adhesive  labels 
to  assist  that  office  in  processing  your 
request,  or  fax  your  request  to  301—443- 
8818.  Submit  written  comments 
concerning  this  guidance  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  information  on  electronic  access  to 
the  guidance. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anthdby  D.  Watson,  Center  for  Devices 
and  Radiological  Health  (HFZ-410), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-3090,  ext.  164. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  guidance  entitled  "Class  II  Special 
Controls  Guidance  Docimient:  Surgical 
Sutiues;  Guidance  for  Industry  and 
FDA."  This  guidance  document 
describes  a  means  by  which  surgical 
suture  devices  may  comply  with  the 
requirement  of  special  controls  for  class 
II  devices.  Designation  of  this  guidance 
document  as  a  special  control  means 
that  a  manufacturer  attempting  to 
establish  that  its  device  is  substantially 
equivalent  to  a  predicate  class  11  surgical 
sutiue  will  need  to  address  the 
recommendations  in  this  special  control 
guidance.  However,  the  firm  need  only 
show  that  its  device  is  as  safe  and 
effective  as  a  device  that  meets  guidance 
recommendations.  The  firm  may  use 
alternative  approaches  if  those 
approaches  address  the  performance, 
testing,  and  labeling  issues  identified  in 
the  guidance.  This  guidance  supercedes 
"Class  II  Special  Controls  Guidance 
Dociunent:  Siugical  Sutures;  Guidance 
for  Industry  and  FDA"  issued  on 
December  19,  2002. 

n.  Significance  of  Guidance 

This  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practice?  regulation  {21  CFR  10.115). 


The  guidance  represents  the  agency's 
current  thinking  on  siu^ical  sutures.  It 
does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if     ^ 
such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 

in.  Paperwork  Reduction  Act  of  1995 

The  guidance  contains  information 
collection  provisions  that  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB)  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA)  (44 
U.S.C.  3501-3520).  The  collections  of   - 
information  addressed  in  the  guidance 
docimient  have  been  approved  by  OMB 
in  accordance  with  the  PRA  under  the 
regulations  governing  premarket 
notification  submissions  (21  CFR  part 
807,  subpart  E,  OMB  control  number 
0910-0120).  The  labeling  provisions 
addressed  in  the  guidance  have  been 
approved  by  OMB  under  the  PRA  under 
OMB  control  number  0910-0485. 

rv.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  this  document  at 
any  time.  Submit  a  single  copy  of 
electronic  comments  or  two  paper  • 
copies  of  any  mailed  comments,  except 
that  individuals  may  submit  one  paper 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

V.  Electronic  Access 

To  receive  "Class  11  Special  Controls 
Guidance  Document:  Surgical  Sutures; 
Guidance  for  Industry  and  FDA"  by  fax, 
call  the  CDRH  Facts-on-Demand  system 
at  800-899-0381  or  301-827-0111  from 
a  touch-tone  telephone.  Press  1  to  enter 
the  system.  At  the  second  voice  prompt, 
press  1  to  order  a  document.  Enter  the 
document  number  (1387)  followed  by 
the  pound  sign  (#).  Follow  the 
remaining  voice  prompts  to  complete 
your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  also  do  so  by  using 
the  Internet.  CDRH  maintains  a  site  on 
the  Internet  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer  with  Internet  access. 
Updated  on  a  regular  basis,  the  CDRH 
home  page  includes  device  safety  alerts, 
*  Federal  Register  reprints,  information 
on  premarket  submissions  (including 
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lists  of  approved  applications  and 
manufacturers'  addresses),  small 
manufacturer's  assistance,  information 
on  video  conferencing  and  electronic 
submissions.  Mammography  Matters, 
and  other  device-oriented  information. 
The  CDRH  Web  site  may  be  accessed  at 
http://www.fda.gov/cdrh.  A  search 
capability  for  all  CDRH  guidance 
documents  is  available  at  http:// 
www.fda.gov/cdrh/guidance.html. 
Guidance  documents  are  also  available 
on  the  Dockets  Management  Branch 
Internet  site  at  http://www.fda.gov/ 
ohrms/ dockets. 

Dated:  May  20.  2003. 
Linda  S.  Kahan, 

Deputy  Director,  Center  for  Devices  and 

Radioiogital  Health. 

IFR  Doc.  03-13826  Filed  6-2-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  030-01 81] 

Guidance  for  Industry  and  FDA  on 
Pediatric  Expertise  for  Advisory 
Panels;  Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  the 
availability  of  the  guidance  entitled 
"Pediatric  Expertise  for  Advisory 
Panels;  Guidance  for  Industry  and 
FDA."  The  guidance  defines  pediatric 
subpopulations  by  age  and  specifies 
when  we  would  seek  pediatric  expertise 
on  olir  advisory  panels.  This  guidance 
document  is  immediately  in  effect,  but 
it  remains  subject  to  comment  in 
accordance  with  the  agency's  good 
guidance  practices  (GGPs). 
DATES:  Submit  written  or  electronic 
comments  on  agency  guidances  at  any 
time. 

AOOnESSES:  Submit  written  requests  for 
single  copies  on  a  3.5'  diskette  of  the 
draft  guidance  dociunent  entitled 
"Pediatric  Expertise  for  Advisory 
Panels;  Guidance  for  Industry  and  FDA" 
to  the  Division  of  Small  Manufacturers, 
International,  and  Consumer  Assistance 
(HFZ-220).  Center  for  Devices  and 
Radiological  Health  (CDRH),  Food  and 
Drug  Administration,  1350  Piccard  Dr., 
Rockville,  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  request,  or  fax 
your  request  to  301-443-8818. 


Submit  written  conunents  concerning 
this  guidance  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
Conunents  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  guidance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Pluhowski,  Center  for  Devices 
and  Radiological  Health  (HFZ-  400), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-2022,  ext.  133 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

This  guidance  describes  internal 
office  procedures  to  ensure  that  an 
advisory  panel  reviewing  a  premarket 
submission  or  other  regulatory 
documents  includes  or  consults  with 
one  or  more  pediatric  experts,  when 
appropriate. 

FDA  is  making  this  guidcmce  effective 
immediately  because  there  is  a  statutory 
requirement  that  requires  immediate 
implementation,  and  guidance  is 
needed  to  help  effect  such 
implementation.  On  October  26,  2002, 
the  Medical  Device  User  Fee  and 
Modernization  Act  of  2002  (MDUFMA) 
was  signed  into  law.  MDUFMA 
amended  section  515(c)  (21  U.S.C. 
360e(c))  Application  for  Premarket 
Approval  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  to  read  in  part,  "Where 
appropriate,  the  Secretary  shall  ensive 
that  such  panel  includes,  or  consults 
with,  one  or  more  pediatric  experts." 
The  guidance  describes  circumstances 
where  FDA  believes  that  pediatric 
expertise  on  the  advisory  panel  is 
appropriate  as  well  as  the  steps  FDA 
will  take  to  ensure  pediatric  expertise  is 
available. 

n.  Significance  of  Guidance 

This  guidance  is  being  issued 
consistent  with  FDA's  GGPs  regulation 
(21  CFR  10.115).  The  guidance 
represents  the  agency's  current  thinking 
on  pediatric  expertise  in  FDA  advisory 
panels.  It  does  not  create  or  confer  any 
rights  for  or  on  any  person  and  does  not 
operate  to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statute 
and  regulations. 

m.  Conunents 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 


comments  regarding  this  document. 
Submit  a  single  copy  of  electronic 
comments  or  two  paper  copies  of  any 
mailed  comments,  except  that 
individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

IV.  Electronic  Access 

You  may  obtain  a  copy  of  "Pediatric 
Expertise  for  Advisory  Panels;  Guidance 
for  Industry  and  FDA"  via  your  fax 
machine,  by  calling  the  CDRH  Facts-On- 
Demand  system  at  800-899-0381  or 
301-827-0111  from  a  touch-tone 
telephone.  Press  1  to  enter  the  system. 
At  the  second  voice  prompt  press  1  to 
order  a  document,  then  enter  the 
dociunent  number  (1208)  followed  by 
the  pound  sign  (#).  Then  follow  the 
remaining  voice  prompts  to  complete 
your  request. 

You  may  also  obtain  a  copy  of  the 
guidance  though  the  Internet.  CDRH 
maintains  an  entry  on  the  Internet  for 
easy  access  to  information  including 
text,  graphics,  and  files  that  may  be 
downloaded  to  a  personal  computer 
with  Internet  access.  Updated  on  a 
regular  basis,  the  CDRH  home  page 
includes:  (1)  Device  safety  alerts;  (2) 
Federal  Register  reprints;  (3) 
information  on  premarket  submissions 
(including  lists  of  approved  and  cleared 
applications  and  submissions,  and 
manufactiuers'  addresses);  (4)  small 
manufactiuer's  assistance;  (5) 
information  on  video  conferencing  and 
electronic  submissions;  (6) 
mammography  matters;  and  (7)  other 
device  orienteid  information.  The  CDRH 
Web  site  may  be  accessed  at  http:// 
www.fda.gov/cdrh.  A  search  capability 
for  all  CDRH  guidance  dociunents  is 
available  at  http://www.fda.gov/cdrh/ 
guidance.html.  Guidance  documents  are 
also  available  on  the  Dockets 
Management  Branch  Internet  site  at 
http://www.fda.gov/ohrms/dockets. 

Dated:  May  23,  2003. 
Jefirey  Shuren, 

Assistant  Commissioner  for  Policy. 
IFR  Doc.  03-13753  Filed  6-2-03;  8:45  am] 
MUMO  cooe  4iao-oi-s 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Sarvices 
Administration 

HRSA-03-101  Fiscal  Year  2003 
Competitive  Application  Cycle  for  the 
Comprahansive  Geriatrics  Education 
Program  (CGEP) 

agency:  Hecdth  Resources  and  Services 

Administration,  HHS. 

ACTION:  Correction  of  deadline  date.    . 

SUMMARY:  In  notice  document  FR  Doc. 
03-13225,  in  the  issue  of  Wednesday, 
May  28,  2003,  make  the  following 
correction: 

On  page  31722,  imder  the  section 
"Application  Requests,  Availability, 
Dates  and  Addresses:",  in  the  third 
column,  lines  23  and  24,  the  latnguage 
"applications  must  be  postmarked  by 
the  due  date  of  July  7,  2003. 
Applicants"  is  corrected  to  read 
"applications  must  be  postmarked  by 
the  due  date  of  June  30,  2003. 
Applicants". 

Dated:  May  28.  2003. 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 
(FR  Doc.  03-13831  Filed  6-2-03;  8:45  am] 

BILUNG  COOE  4165-15-P    • 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

[Announcement  Number:  HRSA-03-094] 

Medicare  Rural  Hospital  Flexibility 
Program  Evaluation  Cooperative 
Agreement 

AGENCY:  Health  Resources  and  Services 

Administration,  HHS. 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  the  availability  of  up  to  $1 
million  in  fiscal  year  2003  to  fund  a 
single  competitive  cooperative 
agreement  to  support  the  continuing 
evaluation  of  the  Medicare  Rural 
Hospital  Flexibility  grant  program 
(Flex).  The  evaluation  project  will 
continue  to  assess  the  effectiveness  of 
implementing  the  grant  program  in 
States  and  in  rural  communities  and  to 
provide  reconunendations  for  increasing 
the  impact  of  the  program  to  improve 
healthcare  in  nu^  America.  Public  and 
private  entities  possessing  appropriate 
qualifications  are  eligible  to  apply.  Faith 


based  organizations  are  eligible  to  apply 
for  these  funds.  Applications  must  be 
postmarked  on  or  before>Jime  30,  2003, 
to  be  considered.  The  award  will  be  for 
a  period  of  five  years;  continuation 
funding  of  up  to  $1  million  annually  in 
succeeding  years  is  contingent  upon 
aveiilability  of  funds  and  grantee 
performance. 

Name  of  Grant  Program:  Medicare 
RiubI  Hospital  Flexibility  Program 
Evaluation  (MRHFPE),  Catalog  of 
Federal  Domestic  Assistance  (CFDA) 
number  93.241. 

Program  Authorization:  In  1997, 
section  1820  of  the  Social  Seciuity  Act 
authorized  the  Medicare  Riu'al  Hospital 
Flexibihty  program.  Reauthorization  is 
pending.  The  appropriation  for  this 
program  is  provided  in  Public  Law  108- 
7  (Consolidated  Appropriations 
Resolution,  2003). 

Submitting  Applications:  To  receive  a 
complete  application  kit,  applicants 
may  telephone  the  hRSA  Grants 
Application  Center  at  1-877-477-2123 
beginning  Jime  4,  2003.  This  program 
uses  the  standeud  form  PHS  5161-1 
(revised  7/00)  for  applications 
(approved  under  0MB  number  0920- 
0428).  Applications  must  be  received  by 
4  p.m.  eastern  time  on  July  3,  2003.  An 
original  and  two  copies  must  be 
submitted  to  the  HRSA  Grants 
Applications  Center  (GAC),  901  Russell 
Avenue,  Suite  450,  Gaithersburg,  MD 
20879, -telephone  1-877-477-2123,  e- 
mail  HRSAGAC@HRSA.gov.  Applicants 
will  be  notified  through  the  same 
channels  that  ciurently  announce  the 
availability  of  downloadable  and  paper 
application  materials,  including  notices 
on  HRSA  Web  sites  and  e-mail 
communications.  HRSA  anticipates  out 
first  on-line  grant  applications  will  be 
available  later  in  2003.  On-line 
submission  of  applications  will  be 
encouraged  at  that  time;  hard  copy 
applications  will  still  be  accepted. 
SUPPLEMENTARY  INFORMATION:  For  the  65 
million  people  living  in  rural  America, 
the  U.S.  Department  of  Health  and 
Human  Services'  mission  to  protect 
health  and  to  provideassistance  for 
those  in  need  is  esj>ecially  relevant. 
Healthcare  in  rural  communities 
supports  communities'  well-being  and 
represents  a  significant  segment  of  the 
local  economies.  These  programs, 
however,  fi^uently  lack  adequate 
funds,  personnel  and  support  networks. 

For  more  than  a  decade,  the  Office  of 
Rural  Health  Policy  (ORHP)  has 
supported  activities  that  assist  States, 
localities  and  rural  citizens  as  they  work 
to  build  and  sustain  l^gh-quality  rural 
health  care  delivery  systems.  The  Flex  • 
program  provides  funds  to  States  to 


develop  State  rural  health  plans, 
support  conversion  of  eligible  small 
rural  hospital  facilities  to  critical  access 
status  (see  Medicare  conditions  of 
participation  for  critical  access 
hospitals),  support  rural  EMS,  and  foster 
rural  health  care  network  development. 
This  combination  of  activities  is 
managed  by  each  State  in  a  manner  that 
meets  program  objectives  and  is 
simultaneously  most  appropriate  for  the 
individual  State.  Taken  as  a  whole,  the 
purpose  of  the  program  is  to  improve 
access  to  care  and  quality  of  care  by 
strengtheningand  integrating  rural 
health  care  oelivery  systems  while 
improving  small  hospital  finances 
through  providing  cost  based 
reimbursement. 

Evaluation  of  the  Flex  program  diuing 
its  first  foiu  operational  years  has 
produced  an'important  body  of 
knowledge  about  rural  health  care,  rural 
hospitals,  financial  issues,  netwoiic 
development,  EMS  integration  and 
community  engagement  in  rural  health 
care  decision-making.  This  work  has 
been  performed  by  a  consortiiun  of  six 
Centers:  Southern  Maine  University. 
University  of  Minnesota,  University  of 
North  Carolina  Sheps  Center,  University 
of  Nebraska  (Rural  Policy  Research 
Institute),  University  of  Washington  and 
the  Walsh  Center  of  Project  Hope. 
Information  resulting  from  the 
evaluation  is  publicly  available.  As  the 
program  matures,  the  evaluation  process 
will  focus  less  on  the  process  of 
converting  hospitals  to  critical  access 
status  and  more  on  development  of  rural 
organized  systems  of  care,  financial 
performance,  impact  on  access  to  and  . 
quality  of  care,  disease  management, 
community  role,  and  impact  on  health 
status  of  riiral  populations  served  by 
these  emerging  systems.  Improving 
clinical,  ffnanciaJ  and  leadership 
performance  of  rural  healthcare 
organizations,  access  to  capital  and 
progress  in  acquisition  and  use  of 
technology  will  be  important  areas  of 
evaluation.  Development  of  appropriate 
performance  measiu^s  and  documenting 
the  impact  of  this  program  will  provide 
enormous  value  to  rural  Americans. 

Piupose:  The  purpose  of  this 
cooperative  agreement  is  to  measure  and 
evaluate  the  effectiveness  of 
implementation  of  the  Flex  program 
boUi  nationally  and  at  the  level  of  the 
State,  to  make  the  information  thus 
obtained  publicly  available,  and  to  make 
recommendations  for  improving 
program  effectiveness  at  all  levels. 
Specifically,  through  this  cooperative 
agreement,  the  grantee  will: 

•  Design  and  implement  appropriate 
mechanisms  for  the  next  phase  of 
evaluation  and  dissemination; 
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•  Maintain  and  disseminate  data  and 
information  to  public  entities  and  the 
rural  healthcare  community; 

•  Design  and  apply  a  logic  model  to 
evaluate  the  effectiveness  of  State 
grantees  in  using  Federal  funds  to 
improve  rural  healthcare  in  their  State, 
achieve  program  objectives  and  perform 
Statewide  planning  and  evaluation 
processes; 

•  Measure  changes  in  quality, 
network  development,  EMS,  utilization 
and  community  participation  resulting 
from  the  Flex  program; 

•  Collaborate  with  other  entities  in 
the  evaluation  process  for  discrete 
components  and  projects; 

•  Assess  the  impact  of  Flex  upon  the 
access  to  care  and  health  status  of  nual 
populations  served  through  Flex 
supported  provider  systems; 

•  Document  the  impact  on  clinical 
quality,  Hnancial  performance  and 
leadership  of  nu-al  providers  served 
through  Flex. 

This  cooperative  agreement  involves 
substantial  ORHP  policy  expertise  and 
programmatic  involvement  with  the 
awardee.  Under  the  terms  of  this 
cooperative  agreement  in  addition  to  the 
required  monitoring  and  technical 
assistance.  Federal  responsibilities  will 
include: 

(1)  Participation  in  annual  project 
meetings  conducted  during  the  period 
of  the  agreement; 

(2)  Ongoing  review  of  evaluation 
activities  and  procedures; 

(3)  Review  of  project  information 
prior  to  public  dissemination; 

(4)  Participation  in  design  of 
evaluation  process; 

(5)  Shared  decision-making  on 
collaborators  and  their  projects: 

(6)  Assistance  with  the  establishment 
of  contacts  with  Federal  and  State 
agencies,  grant  projects  and  other 
contacts  that  may  be  relevant  to  the 
project's  mission. 

Eligibility:  Any  public  or  private 
entity  is  eligible  to  apply.  Under  the 
President's  initiative,  community-based 
and  faith  based  organizations  that  are 
otherwise  eligible  and  believe  they  can 
contribute  to  HRSA's  program  objectives 
are  encouraged  to  consider  this 
initiative.  There  is  no  requirement  for 
matching  funds  with  this  program. 

Review  criteria:  Applications  that  are 
complete  and  responsive  to  the 
guidance  will  be  evaluated  by  an 
objective  review  panel  specifically 
'    convened  for  this  solicitation  in 
accordance  with  HRSA  grants 
management  policies  and  procediu^s. 
Preference  will  be  given  to  applicants 
who  have  participated  in  the  first  four 
years  of  the  evaluation  project.  This 
.  means  that  applications  carrying  the 


preference  and  reconunended  for 
approval  by  the  panel  will  be 
considered  ahead  of  applications 
without  the  preference. 

Applications  will  be  reviewed  using 
the  following  criteria: 

•  Demonstrated  knowledge  and 
understanding  of  relevant  issues  (30%) 
including  the  Medicare  rural  hospital 
flexibility  program,  nual  healthcare 
networking,  rural  health  care  quality, 
performance  of  rural  healthcare 
organizations,  and  rural  organized 
systems  of  care. 

•  Merits  of  the  proposal  [20%) 
including:  (1)  Degree  to  which  the 
application  responds  to  grant  guidance 
and  project  vision,  6%;  (2)  quality  and 
feasibility  of  the  design  and 
implementation  proposal,  5%;  (3) 
understanding  of  collaborative 
relationships  between  the  project  officer 
and  the  grantee,  3%;  and  (4)  clear  and 
comprehensible  presentation  of  budget 
with  tight  connection  to  project 
objectives,  activities  and  required 
resources,  6%. 

•  Applicant  capability,  capacity  and 
relevant  experience  (40%)  including 
prior  experience  with  and  relevant 
knowledge  of  the  Medicare  Rural 
Hospital  Flexibility  program,  prior 
experience  in  program  evaluation, 
established  working  relationships  with 
potential  collaborators  with  relevant 
experience  and  strong  capabilities, 
adequacy  of  sXaH,  facilities  and 
technology,  and  commitment  and 
demonstrated  ability  to  manage  projects 
and  adhere  to  agreed  timelines  and 
delivery  schedules. 

•  Appropriateness  of  budget  (10%) 
including  maximization  of  the 
proportion  of  funds  devoted  to  program 
objectives,  the  extent  to  which  the 
proposed  budget  is  realistic,  adequately 
justified  and  consistent  with  the 
proposed  project  plan,  and  the  degree  to 
which  the  costs  of  the  proposed  project 
are  economical  in  relation  to  the 
proposed  activities. 

Additional  criteria  may  be  used  in  the 
review  of  applications  for  this 
competition.  Any  such  criteria  will  be 
identified  in  the  program  guidance 
included  in  the  application  kit. 
Applicants  should  pay  strict  attention  to 
addressing  these  criteria  in  addition  to 
those  referenced  above. 

Program  Contact  Person:  Forrest 
Calico,  M.D.,  M.P.H..  Office  of  Rural 
Health  Policy,  HRSA,  Rm.  9A-55, 
Parklawn  Bldg.,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Phone  (301)  443- 
0835,  Fax  (301)  443-2803,  e-mail 
fcalico®hrsa  gov. 

Paperwork  Reduction  Act:  OMB 
approval  for  any  data  collection  in 
connection  with  this  corporate 


agreement  will  be  sought,  as  required 
imder  the  Paperwork  Reduction  Act  of 
1995. 

This  program  is  subject  to  the 
provisions  of  executive  order  12372 
concerning  intergovernmental  review  of 
Federal  programs  by  appropriate  health 
planning  agencies,  as  implemented  by 
45  CFR  part  100.  Executive  Order  12372 
allows  States  the  option  of  setting  up  a 
system  for  reviewing  applications  from 
within  their  States  for  assistance  under 
certain  Federal  programs.  Please  visit 
the  Web  site  http:// 
www.  whitehouse.gov/omb/grants/ 
spoc.html  for  a  listing  of  these  States. 
The  application  packages  to  be  made 
available  under  this  notice  will  contain 
a  listing  of  States  which  have  chosen  to 
set  up  such  a  review  system  and  will 
provide  a  single  point  of  contact  (SPOC) 
in  the  States  for  review.  Applicants 
(other  than  federally-recognized  Indian 
tribal  governments)  should  contact  their 
State  SPOCs  as  early  as  possible  to  alert 
them  to  the  prospective  applications 
and  receive  any  necessary  instructions 
on  the  State  process.  For  proposed 
projects  serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  The  due  date  for 
State  process  recommendations  is  60 
days  after  the  application  deadline  for 
new  and  competing  awards.  The 
granting  agency  does  not  guarantee  to 
"accommodate  or  explain"  for  State 
process  recommendations  it  receives 
after  that  date.  [See  part  148, 
Intergovernmental  Review  of  PHS 
Programs  under  Executive  Order  12372 
and  45  CFR  part  100  for  a  description 
of  the  review  process  and  requirements). 
This  program  is  not  subject  to  the  public 
health  systems  reporting  requirements. 

Dated:  May  8,  2003. 
Elizabeth  M.  Duke, 
Administrator. 
(PR  Doc.  03-13758  Filed  6-2-03;  8:45  am] 

BHJJNO  CODE  416»-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVrCES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  Effectiveness  of  the  National 
Institute  on  Drug  Abuse's  Publications 
Project 

Summary:  In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
opportimity  for  public  comment  on 
proposed  collections  of  information,  the 
National  Institute  on  Drug  Abuse 
(NIDA).  the  National  Institutes  of  Health 
(NIH)  will  publish  periodic  summaries 
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of  proposed  projects  to  be  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval. 

Proposed  Collection 

Title:  The  Effectiveness  of  NIDA's 
Publications  Project.  Type  of 
Information  Collection  Request:  NEW. 
Need  and  Use  of  Information  Collection: 
This  is  a  request  for  a  three-year  generic 
clearance  to  study  the  level  of  customer 
satisfaction  in  relation  to  puhUc  health 
information  publications  produced  by 
the  Institute.  This  effort  is  made 
according  to  Executive  Order  12862, 
which  directs  Federal  agencies  that 
provide  significant  services  directly  to 
the  public  to  survey  customers  to 
determine  the  kind  and  quality  of  , 
services  they  want  and  their  level  of 
satisfaction  with  existing  services.  The 
primary  purpose  of  the  Project  is  to 
assess  NIDA's  effectiveness  in 
developing  and  disseminating  selected 


public  health  information  publications 
designed  to  promote  the  use  of  science- 
based  evidence  to  improve  drug  abuse 
and  addiction  prevention,  treatment, 
and  policy.  A  multi-method  approach 
(siuvey,  in-person  interviews,  focus 
groups)  will  be  used  to  determine  the 
use  and  usefulness  of  selected  NIDA 
public  health  information  publications 
for  several  of  NIDA's  key  audiences. 
Measures  will  include  outcomes 
associated  with  the  following  variables: 
knowledge/awareness  of  the 
publications,  receipt  of  the  publications, 
reading  of  the  publications,  use  of  the 
publications,  perceived  utility  of  the 
publications,  and  the  impact  of  the 
publications  on  the  use  of  science-based 
evidence  to  improve  drug  abuse  and 
addiction  prevention,  treatment,  and 
policy.  Frequency  of  Response:  This 
project  will  be  conducted  annually  or 
biennially.  Affected  Public:  Individuals 


or  households;  state  or  local 
governments;  organizations;  businesses 
or  educational  institutions.  Type  of 
Respondents:  Communit\'  coalition 
leaders,  drug  abuse  treatment  and 
prevention  service  providers,  drug- 
abuse  researchers.  Native  Americans, 
middle  school  science  and  health 
educators,  public  health  policy  makers 
and  public  health  officials,  and  the 
general  public.  The  annual  reporting 
burden  is  as  follows:  Estimated  Number 
of  Respondents:  22,326;  Estimated 
Number  of  Responses  per  Respondent: 
one  for  six  of  the  seven  key  audiences 
and  two  for  one  audience.  Average 
Rurden  Hours  Per  Response:  .4357.      ^^ 
Estimated  Total  Annual  Burden  Hours 
Requested:  9,727.  There  are  no  Capital 
Costs  to  report.  There  are  no  Operating 
or  Maintenance  Costs  to  report.  The 
estimated  annualized  burden  is 
siunmarized  below. 


Type  of  respondents 


Estimated 

number  of 

respondents 


Estimated 
number  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


Estimated  total 
txjrden  hours 


1.  Community  Coalition  Leaders  

2.  Drug  Abuse  Treatment  and  Prevention  Service  Providers 

3.  Drug  Abuse  Researchers 

4.  Native  Americans  and  Native  American  Intermediaries  .... 

5.  Middle  Sctiool  Science  and  Health,  Educators 

6.  Public  Health  Policy  Makers  and  Public  Health  Officials  .. 

7.  The  General  Public 

Total 


1782 
6042 
6020 
50 
3532 
1800 
3100 


0.26 
0.42 
0.42 
1.14 
0.51 
0.36 
0.42 


909 

2532 

2504 

57 

1784 

645 
1296 


9727 


Request  for  Comments:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (c)  Ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  Ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

For  Further  Information  Contact:  To 
request  more  information  on  the 
proposed  project,  contact  Denise 
Pintello,  Project  Officer,  Office  of 
Science  Policy  and  Communications, 
NIDA/NIH/DHHS,  6001  Executive 
Boulevard,  MSC  9591,  Bethesda,  MD 
20892;  or  call  non-toll-free  number  (301) 
443-6071;  fax  (301)  443-6277;  or  e-mail 


your  request,  including  your  address  to: 
dp2  76v@nih  .gov. 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  60  days  of  the  date  of 
this  publication. 

Dated:  May  23,  2003. 
Laura  Rosenthal, 

Executive  Officer,  National  Institute  for  Drug 

Abuse. 

[PR  Doc.  03-13840  Filed  6-2-03;  8:45  am] 

BILUNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  on  Minority  Health  and 
Health  Disparities;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
anjended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  on 
Minority  Health  and  Health  Disparities 
Special  Emphasis  Panel. 

Date:  June  16,  2003. 

Time:  8:30  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott,  5151  Pocks  Hill 
Road.  Bethesda.  MD  20814. 

Contact  Person:  Tommy  L.  Broadwater. 
PhD.  Senior  Advisor  to  the  Director.  National 
Center  on  Minority  Health,  and  Health 
Disparities,  6707  Democracy  Plaza,  Room 
800.  Bethesda.  MD  20892.  301-402-1366. 
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Dated:  May  27.  2003. 
La  Verne  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  03-13843  Filed  6-2-03;  8:45  am] 

BILUNO  CODE  4140-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  HmWi 

National  Center  on  Minority  Health  and 
Healtti  Disparities;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Council  on  Minority 
Health  and  Health  Disparities. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Council  on  Minority  Health  and  Health 
Disparities. 

Date:  ]une  17.  2003. 

Open:  8:30  a.m.  to  1:30  p.m. 

Agenda:  The  agenda  will  include  Opening 
Remarks.  Administrative  Matters,  Director's 
Report,  NCMHD,  various  scientific 
presentations  and  other  business  of  the 
Council. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda.  MD  20814. 

Closed:  1:30  p.m.  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott.  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  Lisa  Evans,  JD.  Senior 
Advisory  for  Policy,  National  Center  for 
Minority  Health  and  Health  Disparities,  6707 
Democracy  Blvd.,  Suite  800,  Bethesda,  MD 
20892,  301-402-1366, 
evansl@ncmhd.nih.gov. 


Dated:  May  27.  2003. 
LaVeme  Y.  Stringfieid, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  03-13844  Filed  6-2-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  vdth  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
SCCOR  in  Pediatric  Heart  Development  and 
Disease. 

Date:  June  22-24.  2003. 

Time:  7  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Gaithersburg  Marriott 
Washingtonian  Center,  9751  Washingtonian 
Boulevard,  Gaithersburg,  MD  20878. 

Contact  Person:  William  J  Johnson,  PhD, 
Scientific  Review  Administrator,  Review 
Branch.  Division  of  Extramural  Affairs, 
National  Heart.  Lung  and  Blood  Institute, 
National  Institutes  of  Health,  6701  Rockledge 
Drive,  Room  7184,  MSC  7924.  Bethesda,  MD 
20892,  301/435-0275. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorder  Research;  93.837,  Heart  and 
Vascular  Disease  Research:  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Disease  and 
Resources  Research,  National  Institutes  of 
Health,  HHS) 

Dated:  May  27,  2003.  * 

LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-13846  Filed  6-2-03;  8:45  am] 

BILLING  COOE  4140-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel,  Macrophage- 
Derived  Oxysterol  and  Endometriosis. 

Date:  June  2,  2003. 

Time:  2  pm  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hqliday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact  Person:  Jon  M.  Ranhand,  PhD, 
Scientist  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  NIH,  6100 
Executive  Blvd.,  Room  5E03,  Bethesda,  MD 
20892,  (301)  435-6884. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle.  ■ 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research; 
93.865.  Research  for  Mothers  and  Children; 
93.929,  Center  for  Medical  Rehabilitation 
Research;  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health,  HHS) 

Dated:  May  23,  2003. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy.  ' 

[FR  Doc.  03-13841  Filed  6-2-03;  8:45  am] 
BNJJNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  A«t,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Microbiology, 
Infectious  Diseases  and  AIDS  Initial  Review 
Group,  Microbiology  and  Infectious  Diseases 
Research  Conunittee. 

Date:  June  19-20,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle  Hotel,  One 
Washington  Circle,  Washington,  DC  20037. 

Contact  Person:  Gary  S.  Madonna,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NIH,  Room  2149,  6700-B 
RockJedge  Drive,  MSC  7616,  Bethesda,  MD 
20892-7616,  (301)  496-3528, 
gm  1 2w@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy  Immunology, 
and  Transplantation  Research;  93.856. 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  May  27,  2003.         « 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-13842  Filed  6-2-03;  8:45  am] 
BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculosteletal  and  Skin  Disease; 
Notice  of  Closed  Meeting 

Piu-suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 
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The  meeting  will  be  closed  to  the 
public  in  accordance  with  the  provision 
set  forth  in  sections  552b(c)(4)  and 
552b(c)(6).  Title  5  U.S.C,  as  amended. 
The  grant  applications  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  conunercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
woidd  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  o/comm/Hee;  Arthritis  and 
Musculoskeletal  and  Skin  Diseases  Special 
Grants  Review  Committee. 

Date:  June  10,  2003. 

Time:  9  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott,  Bethesda,  MD 
20817. 

Contact  Person:  John  R.  Lymangrover,  PhD, 
Scientific  Review  Administrator,  National 
Institutes  of  Health,  NIAMS,  Natcher  Bldg.. 
Room  5As25N,  Bethesda,  MD  20892,  301- 
594-4952. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Muscirfoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  May  27,  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-13845  Filed  6-2-03;  8:45  am], 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Institute  of  Environmental 
Health  Sciences  (NIEHS);  National 
Toxicology  Program  (NTP);  Notice  of 
Availability  of  the  Report:  "Interagency 
Coordinating  Committee  on  the 
Validation  of  Alternative  Methods 
(ICCVAM)  Evaluation  of  In  Vitro  Test 
Methods  for  Detecting  Potential 
Endocrine  Disruptors:  Estrogen 
Receptor  and  Androgen  Receptor 
Binding  and  Transcriptional  Activation 
Assays" 

Summary  • 

The  National  Toxicology  Program 
(NTP)  Interagency  Center  for  the 
Evaluation  of  Alternative  Toxicological 
Methods  (NICEATM)  tonoimces  the 
availabiHty  of  the  report  entitled, 
"ICCVAM  Evaluation  of  hi  Vitro  Test 
Methods  for  Detecting  Potential 
Endocrine  Disrupters:  Estrogen  Receptor 


and  Androgen  Receptor  Binding  and 
Transcriptional  Activation  Assays,"  NIH 
Publication  02-4503.  The  report 
contains  ICCVAM's  recommendations 
on  minimiun  procediual  standards  and 
reference  substances  for  standardization 
and  validation  of  in  vitro  estrogen  and 
androgen  receptor  binding  and 
transcriptional  activation  assays. 

Availability  of  Report 

The  report  is  available  electronically 
(PDF  format)  on  the  NICEATM/ICCVAM 
web  site  at  http://iccvam.niehs.nih.gov. 
A  limited  number  of  printed  reports  and 
CDs  are  available.  To  receive  a  printed 
report  or  CD,  please  send  a  request  to 
Dr.  William  S.  Stokes,  Director, 
NICEATM,  PO  Box  12233,  MD  EC-17. 
Research  Triangle  Park,  NC  27709, 
phone:  919-541-2384,  fax:  919-541- 
0947,  or  email  niceatm@niehs.nih.gov. 
Inquiries  about  the  report  or  its 
availability  should  be  sent  to  Dr.  Stokes 
at  the  above  address. 

Background 

hi  April  2000,  the  EPA  asked  the 
ICCVAM  to  evaluate  the  validation 
status  of  in  vitro  estrogen  receptor  (ER) 
and  androgen  receptor  (AR)  binding  and 
transcriptional  activation  (TA)  assays 
that  were  proposed  as  possible 
components  of  the  EPA  Endocrine 
Disrupter  Screening  Program  (EDSP)    . 
Tier  1  screening  battery.  ICCVAM, 
which  is  charged  by  law  (Pub.  L.  10&- 
545)  to  evaluate  the  scientific  validity  of 
new,  revised,  and  alternative  test 
methods  proposed  for  specific 
regulatory  uses,  a^eed  to  evaluate  these 
test  methods  based  on  their  potential 
interagency  apphcability  and  public 
health  significance. 

The  NICEATM,  which  administers 
and  provides  scientific  support  for  the 
ICCVAM,  subsequently  compiled 
available  data  and  information  on  in 
vitro  ER  9nd  AR  binding  and  TA  assays. 
Four  draft  Background  Review 
Documents  (BRDs)  (available  at  http:// 
iccvam.niehs.nih.gov/methods/ 
endocrine.htm)  were  prepared 
according  to  published  guidelines  for  ' 
submission  of  test  methods  to  ICCVAM 
(ICCVAM  1999).  This  comprehensive 
review  found  that  there  are  no 
adequately  standardized  and  validated 
in  vitro  ER-  or  AR-based  test  methods. 
The  NICEATM  proposed  minimum 
procedural  standards  that  should  be 
incorporated  into  standardized 
protocols  for  each  of  the  four  types  of  • 
assays.  In  addition,  NICEATM  included 
within  each  BRD  a  list  of  proposed 
substances  that  should  be  used  for  the 
validation  of /n  vitro  ER  and  AR  binding 
and  TA  assays. 
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In  collaboration  with  the  ICCVAM 
Endocrine  Disruptor  Working  Group 
(EDWG).  NICEATM  organized  an 
independent  technical  evaluation  of  the 
four  types  of  in  vitro  endocrine 
disruptor  test  methods  on  May  20-21, 
2002  in  Research  Triangle  Park.  NC 
[Federal  Register.  66  FR  57: 16278- 
16279,  March  23,  2001  and  67  Federal 
Register  66:  16415-16416,  April  5, 
2002).  This  meeting  was  open  to  the 
public  with  time  set  aside  for  public 
comment. 

A  24-member  scientific  expert  panel 
reviewed  the  information  and 
recommendations  provided  in  the  four 
draft  BRDs  and  developed  its  own 
conclusions  and  recommendations  for 
each  type  of  test  method  on  the 
following: 

•  Specific  test  methods  that  should 
undergo  further  evaluation  in  validation 
studies  and  their  relative  priority  for 
evaluation: 

•  The  adequacy  of  the  proposed 
minimum  procedural  standards; 

•  The  adequacy  of  protocols  for 
specific  test  methods  recommended  for 
validation:  and 

•  The  adequacy  and  appropriateness 
of  substances  proposed  for  validation 
studies. 

The  expert  panel  presented  its 
evaluations,  conclusions,  and 
recommendations  at  the  meeting. 
Following  the  meeting,  the  expert 
panel's  written  evaluations  and 
consensus  recommendations  were 
consolidated  into  an  independent  report 

(http://iccvam.niehs.nih.gov/methods/ 
endocrine.htm). 

In  October  2002  (67  FR  204:  64902- 
64903,  October  22,  2002),  the  NICEATM 
made  available  for  public  comment  the 
expert  panels'  final  report.  This  report 
contains  the  expert  panel's  evaluations 
and  consensus  recommendations  for  the 
four  types  of  assays  and  a  revised  list  of 
proposed  substances  for  validation  of  in 
vitro  ER  and  AR  binding  and  TA  test 
methods.  Following  review  of  this 
report  and  the  public  comments, 
ICCVAM  finalized  its  recommendations 
aiid  developed  recommended  minimum 
procedural  standards  and  the  list  of 
proposed  substances  that  should  be 
used  to  standardize  and  validate  in  vitro 
ER  and  AR  binding  and  TA  assays.  The 
final  expert  panel  report,  public 
comments,  and  other  relevant 
documents  are  appended  to  the 
ICCVAM  report.  The  ICCVAM  report, 
whose  availability  is  announced  in  this 
notice  (see  above),  will  be  forwarded  to 
Federal  agencies  for  their  consideration 
and  information. 

The  minimum  procedural  standards 
and  the  list  of  recommended  substances 
for  validation  should  facilitate 
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standardization  and  validation  of  in 
vitro  endocrine  disruptor  assays.  Data 
firom  validation  studies  on  test  methods 
that  incorporate  the  recommended 
minimum  procedural  standards  will 
serve  as  the  basis  for  developing 
minimimi  performance  standards  for 
acceptable  in  vitro  ER-or  AR-based  test 
methods.  The  EDSP  will  use  data 
generated  from  validated  in  vitro  and  in 
vivo  Tier  1  screening  test  methods  to 
reach  weight-of-evidence  decisions  on 
whether  to  conduct  large  multi- 
generational  in  vivo  studies.  It  is  also 
anticipated  that  data  obtained  during 
the  validation  of  the  four  different  types 
of  in  vitro  ER-  and  AR-based  test 
methods  will  help  characterize  the 
extent  to  which  individual  or  batteries 
of  in  vitro  endocrine  disruptor  test 
methods  might  be  used  to  prioritize 
chemicals  for  Tier  1  screening  and  Tier 
2  testing.  Finally,  implementation  of  the 
recommendations  in  this  report  is 
expected  to  decrease  and  perhaps 
eventually  eliminate  the  need  to  use 
male  and  female  animals  as  a  source  of 
AR  and  ER,  respectively,  for  in  vitro 
screening  assays. 

Test  method  developers  are 
encouraged  to  submit  in  vitro  test 
methods  for  evaluation  by  ICCVAM  that 
adhere  to  the  minimum  procedural 
standards  outlined  in  this  report  and 
that  have  undergone  validation  using 
the  recommended  substances. 
Following  adequate  validation  of  in 
vitro  endocrine  disruptor  test  methods, 
ICCVAM  and  NICEATM  will  coordinate 
their  scientific  peer  review.  Formal 
ICCVAM  test  reconunendations  will 
then  be  forwarded  to  Federal  agencies  as 
required  by  the  ICCVAM  Authorization 
Act  of  2000  (Pub.  L.  106-545). 

Dated:  May  28,  2003.  , 

Kenneth  Olden, 

Director.  National  Institute  of  Environmental 
Health  Sciences. 

(FR  Doc.  03-13839  Filed  6-2-03;  8:45  ami 
MXmO  COM  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  publish  a  summary  of 
information  collection  requests  finder 
0MB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 


documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Evaluation  of  the  Buprenorphine 
Waiver:  Addiction  Physician  Survey — 
New — The  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA),  Center  for  Substance  Abuse 
Treatment  (CSAT),  Division  of 
Pharmacologic  Therapies  (DPT),  is 
evaluatii^g  a  program  that  permits  office- 
based  physicians  to  obtain  Waivers  from 
the  requirements  of  the  Narcotic  Addict 
Treatment  Act  of  1974  (21  U.S.C.  823 
(g)).  Under  the  Drug  Addiction 
Treatment  Act  of  2000  (21  U.S.C  823 
(g)(2)).  the  Waiver  Program  permits 
qualifying  physicians  to  prescribe  and 
dispense  buprenorphine,  a  schedule  III 
narcotic  drug  recently  approved  by  the 
FDA  for  the  treatment  of  opiate 
addiction.  Furthermore,  the  Drug  Abuse 
Treatment  Act  specifies  that  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  make  a 
determination  of  whether:  (1) 
Treatments  provided  under  the  Waiver 
Program  have  been  effective  forms  of 
maintenance  treatment  and 
detoxification  treatment  in  clinical 
settings;  (2)  the  Waiver  Program  has 
significantly  increased  (relative  to  the 
beginning  of  such  period)  the 
availability  of  maintenance  treatment 
and  detoxification  treatment;  and,  (3) 
the  Waiver  Program  has  adverse 
consequences  for  the  public  health.  In 
addition  to  the  objectives  above,  the 
Evaluation  of  the  Buprenorphine  Waiver 
Program  will  examine  other  related 
objectives,  including:  (1)  Describing  the 
impact  of  the  Waiver-based  treatment  on 
the  existing  treatment  system;  (2) 
providing  information  useful  to  guide 
and  refine  the  processing/monitoring 
system  being  developed  and  maintained 
by  CSAT/DPT;  and  (3)  providing 
baseline  data  to  inform  future  research 
and  policy  concerning  the 
medicalization  and  mainstreaming  of 
addiction  treatment. 

The  evaluation  by  DPT  of  the 
Buprenorphine  Waiver  Program  will  be 
accomplished  using  three  survey  efforts. 
The  first  of  these  is  a  mail  survey  of 
addiction  physicians  from  the  American 
Society  of  Addiction  Medicine  (ASAM) 
and/or  the  American  Academy  of 
Addiction  Psychiatry  (AAAP).  Some  of 
these  specialists  will  be  prescribing  and  ^ 
distributing  buprenorphine,  while 
others  not  prescribing  buprenorphine 
may  or  may  not  provide  referrals  or 
ancillary  services  to  patients  receiving 
buprenorphine  treatment.  The  survey 
will  provide  early  data  about  the 
availability,  effectiveness,  and  public 
health  consequences  associated  with  the 
Waiver  Program.  Specifically,  the 
survey  will  assess  early  perceptions  of 
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physicians  specializing  in  addiction 
medicine  of  whether  buprenorphine  as 
prescribed  and  distributed  under  the 
Waiver  Program  is  a  useful  tool  in  the 
treatment  of  substance  abuse,  and 
whether  there  are  any  negative 
consequences  associated  with  it.  The 
survey  will  also  assess  whether  there  are 
early  indications  of  limitations  to  the 
availability  of  the  medication,  related  to 
factors  such  as  geographic  location,  type 


of  medical  practice,  patient  population, 
or  ability  to  pay.  Physicians  who  do  not 
respond  after  two  mailings  will  receive 
a  brief  postcard  to  complete. 

Results  from  this  survey  will 
influence  the  focus  and  content  of  two 
additional  proposed  surveys  to  be 
fielded  later  in  2003.  A  second  survey 
will  focus  on  the  clinical  practice  and 
perceived  effectiveness  of 
buprenorphine  among  physicians  who 


Addiction  physicians 


Physician  Survey  .. 
Followup  Postcard 
Total  


Numt>er  of 
respondents 


957 
335 

957 


are  actively  prescribing  the  medication. 
A  third  survey  of  patients  who  have 
received  buprenorphine  will  assess  its 
effectiveness  and  availability  from  the 
patients'  point  of  view.  A  separate 
Federal  Register  notice  will  be 
published  for  each  of  these  surveys.  The 
estimated  response  burden  for  the  first 
survey  of  physicians  is  summarized 
below. 


Responses/ 
respondent 


Hours  per 
response 


.33 
.017 


Total  tKXjr 
burden 


316 

6 

322 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Allison  Herron  Eydt,  Human  Resources 
and  Housing  Branch,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington.  DC  20503;  because  of  mail 
delays,  it  is  recommended  that 
comments  be  sent  by  fax  to:  (202)  395- 
6974. 

Dated:  May  27,  2003. 
Richard  Kopanda, 
Executive  Officer,  SAMHSA. 
(FR  Doc.  03-13789  Filed  6-2-03;  8:45  am] 

BILLING  CODE  4162-2IM> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES     , 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  In 
Urine  Drug  Testing  for  Federal 
Agencies 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 

action:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916,  29925).  A  notice  listing  all 
currently  certified  laboratories  is 
published  in  the  Federal  Register 
during  the  first  w«ek  of  each  month.  \i 
any  laboratory's  certification  is 
suspended  or  revoked,  the  laboratory 
will  be  omitted  from  subsequent  lists 
imtil  such  time  as  it  is  restored  to  full 
certifica^on  under  the  Guidelines. 


ff  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  listed  at  the  end,  and  vdll  be  omitted 
from  the  monthly  listing  thereafter. 

This  notice  is  also  available  on  the 
Internet  at  the  following  Web  sites: 
http://workplace.samhsa.gov  and  http:// 
www.drugfreeworkplace.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh  or  Dr.  Walter  Vogl. 
Division  of  Workplace  Programs,  5600 
Fishers  Lane,  Rockwall  2  Building, 
Room  815,  Rockville,  Maryland  20857; 
Tel.:  (301)  443-6014,  Fax:  (301)  443- 
3031. 

SUPPLEMENTARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  100- 
71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories-must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection. 

To  maintain  that  certification  a 
laboratory  must  participate  in  a 
quarterly  performance  testing  program 
plus  periodic,  on-site  inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formeriy:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines:  . 


ACL  Laboratories,  8901  W.  Lincoln 
Ave.,  West  Allis.  WI  53227.  (414) 
328-7840/(800)  877-7016.  (Formerly: 
Bayshore  Clinical  Laboratory). 

ACM  Medical  Laboratory,  Lie,  160 
Elmgrove  Park,  Rochester,  NY  14624, 
"(585)  429-2264. 

Advanced  Toxicology  Network,  3560  • 
Air  Center  Cove,  Suite  101,  Memphis, 
TN  38118,  (901)  794-5770/(888)  290- 
1150. 

Aegis  Analytical  Laboratories,  Inc.,  345 
Hill  Ave.,  Nashville.  TN  37210.  (615) 
255-2400. 

Alliance  Laboratory  Services.  3200 
Burnet  Ave..  Cincinnati,  OH  45229, 
(513)  585-6870,  (Formerly:  Jewish 
Hospital  of  Cincinnati,  Inc.). 

Baptist  Medical  Center— Toxicology 
Laboratory,  9601  1-630,  Exit  7,  Little 
Rock,  AR  72205-7299,  (501)  202- 
2783,* (Formerly:  Forensic  Toxicology 
Laboratory  Baptist  Medical  Center). 

Clinical  Reference  Lab,  8433  Quivira 
Rd.,  Lenexa.  KS  66215-2802,  (800) 
445-6917. 

Cox  Health  Systems,  Department  of 
Toxicology,  1423  North  Jefferson    , 
Ave..  Springfield.  MO  65802.  (800) 
876-3652 /  (417) 269-3093, 
(Formerly:  Cox  Medical  Centers). 

Diagnostic  Services  Inc.,  dba  DSI.  12700 
Westlinks  Drive,  Fort  Myers,  FL 
33913,  (239) 561-8200 /  (800) 735- 
5416. 

Doctors  Laboratory,  Inc.,  PO  Box  2658, 
2906  Julia  Dr.,  Valdosta.  GA  31602, 
(912)  244-4468. 

DrugProof,  Division  of  Dynacare/ 
Laboratory  of  Pathology.  LLC.  1229 
Madison  St.,  Suite  500.  Nordstrom 
Medical  Tower.  Seattle,  WA  98104. 
(206) 386-2661 /  (800) 898-0180. 
(Formerly:  Laboratory  of  Pathology  of 
Seattle,  Inc.,  DrugProof,  Division  of 
Laboratory  of  Pathology  of  Seattle, 
Inc.). 

DrugScan,  Lie.,  PO  Box  2969, 1119 
Meams  Rd.,  Warminster,  PA  18974. 
(215)  674-9310. 
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Djmacare  Kasper  Medical  Laboratories,* 
10150-102  Street.  Suite  200, 
Edmonton,  Alberta,  Canada  T75  5E2, 
(780) 451-3702 /  (800) 661-9876. 
ElSohly  Laboratories,  Inc.,  5  Industrial 
Park  Dr.,  Oxford,  MS  38655,  (662) 
236-2609. 
Express  Analytical  Labs,  3405  7tli 
Avenue,  Suite  106,  Marion,  L\  52302, 
(319) 377-0500. 
Gamma-Dynacare  Medical 
Laboratories,*  A  Division  of  the 
Gamma-Dynacare  Laboratory 
Partnership.  245  Pali  Mall  St., 
London,  ONT,  Canada  N6A  1P4,  (519) 
679-1630. 
General  Medical  Laboratories,  36  South 
Brooks  St.,  Madison,  WI  53715,  (608) 
267-6225. 
Kroll  Laboratory  Specialists,  Inc.,  1111 
Newton  St.,  Gretna,  LA  70053,  (504) 
361-8989 /  (800) 433-3823. 
(Formerly:  Laboratory  Specialists. 
Inc.). 
LabOne.  Inc..  10101  Renner  Blvd.. 
Lenexa,  KS  66219.  (913)  888-3927  / 
(800)  873-8845,  (Formerly:  Center  for 
Laboratory  Services,  a  Division  of 
LabOne,  Inc.). 
Laboratory  Corporation  of  America 
Holdings,  7207  N.  Gessner  Road, 
Houston,  TX  77040,  (713)  856-8288  / 
(800)  800-2387. 
Laboratory  Corporation  of  America 
Holdings,  69  First  Ave.,  Raritan,  NJ 
08869.  (908)  526-2400  /  (800)  437- 
4986.  (Formerly:  Roche  Biomedical 
Laboratories,  Inc.). 
Laboratory  Corporation  of  America 
Holdings,  1904  Alexander  Drive. 
Research  Triangle  Park,  NC  27709, 
(919) 572-6900 /  (800) 833-3984. 
(Formerly:  LabCorp  Occupational 


*  The  Standards  Council  of  Canada  (SCC)  voted 
to  end  its  Laboratory  Accreditation  Program  for 
Substance  Abuse  (LAPSA)  effective  May  12,  1998. 
Laboratories  certified  through  that  program  were 
accredited  to  conduct  forensic  urine  drug  testing  as 
required  by  U.S.  Department  of  TransporUtion 
(DOT)  regulations.  As  of  that  date,  the  certification 
of  those  accredited  Canadian  laboratories  will 
continue  under  DOT  authority.  The  responsibility 
for  conducting  quarterly  performance  testing  plus 
periodic  on-site  inspections  of  those  LAPSA- 
•ccredited  laboratories  was  transferred  to  the  U  S 
DHHS.  with  the  DHHS'  National  Uboralory 
Certification  Program  (NLCP)  contractor  continuing 
to  have  an  active  role  in  the  performance  testing 
and  laboratory  inspection  processes.  Other 
Canadian  laboratories  wishing  to  be  considered  for 
the  NLCP  may  apply  directly  to  the  NLCP 
contractor  just  as  U.S.  laboratories  do. 
'•      Upon  finding  a  Canadian  laboratory  to  be    ^ 
qualified,  the  DHHS  will  recommend  that  DOT 
certify  the  laboratory  (Fedn-al  Ragiaiar,  16  July 
1996)  as  meeting  the  minimum  standards  of  the 
"Mandatory  Cuidelines  for  Workplace  Drug 
Testing"  (59  Federal  Ragjrtar,  9  )une  1994.  Pages 
29908-29931).  After  receiving  the  DOT 
certification,  the  laboratory  will  be  included  in  the 
monthly  lUt  of  DHHS  certified  laboratories  and 
participate  in  the  NLCP  certification  maintenance 
program. 


Testing  Services,  Inc..  CompuChem 
Laboratories,  Inc.;  CompuChem 
Laboratories.  Inc..  A  Subsidiary  of 
Roche  Biomedical  Laboratory;  Roche 
CompuChem  Laboratories,  Inc.,  A 
Member  of  the  Roche  Group). 
Laboratory  Corporation  of  America 
Holdings.  10788  Rosalie  Street.  San 
Diego.  CA  92121.  (800)  882-7272. 
(Formerly:  Poisonlab.  Inc.). 
Marshfield  Laboratories.  Forensic 
Toxicology  Laboratory,  1000  North 
Oak  Ave..  Marshfield.  WI  54449.  (715) 
389-3^4  /  (800)  331-3734. 
MAXXAM  Analytics  Inc.*  5540 
McAdam  Rd..  Mississauga.  ON. 
Canada  L4Z  IPI.  (905)  890-2555. 
(Formeriy:  NOVAMANN  (Ontario) 
Inc.). 
MedTox  Laboratories,  Inc.,  402  W. 
County  Rd.  D.  St.  Paul.  MN  55112, 
(651) 636-7466 /  (800) 832-3244. 
MetroLab-Legacy  Laboratory  Services. 
1225  NE  2nd  Ave.,  Portland.  OR 
97232,  (503)  413-5295  /  (800)  950- 
5295. 
Minneapolis  Veterans  Affairs  Medical 
Center,  Forensic  Toxicology 
Laboratory.  1  Veterans  Drive. 
Miimeapolis,  Minnesota  55417,  (612) 
725-2088. 
National  Toxicology  Laboratories,  Inc.. 
1100  California  Ave..  Bakersfield.  CA 
93304.  (661)  322-4250  /  (800)  350- 
3515. 
Northwest  Drug  Testing,  a  division  of 
NWT  Inc..  1141  E.  3900  South,  Salt 
Lake  City.  UT  84124.  (801)  293-2300 
/  (800)  322-3361.  (Formeriy:  NWT 
Drug  Testing.  North  West  Toxicology. 
Inc.). 
One  Source  Toxicology  Laboratory,  Inc., 
1705  Center  Street,  Deer  Park,  TX 
77536,  (713)  920-2559,  (Formerly: 
University  of  Texas  Medical  Branch, 
Clinical  Chemistry  Division;  UTMB 
Pathology -Toxiaology  Laboratory). 
Oregon  Medical  Laboratories.  PO  Box 
972,  722  East  11th  Ave.,  Eugene.  OR 
97440-0972,  (541)  687-2134. 
Pacific  Toxicology  Laboratories,  9348 
De  Soto  Ave..  Chatsworth.  CA  91311, 
(800)  328-6942,  (Formerly:  Centinela 
Hospital  Airport  Toxicology 
Laboratory. 
Pathology  Associates  Medical 
Laboratories,  110  West  Cliff  Drive.. 
Spokane.  WA  99204,  (509)  755-8991 
/  (800) 541-7891x8991. 
PharmChem  Laboratories.  Inc.,  4600  N. 
Beach.  Haltom  City.  TX  76137.  (817) 
605-5300.  (Formeriy:  PharmChem 
Laboratories.  Inc..  Texas  Division; 
Harris  Medical  Laboratory). 
Physicians  Reference  Laboratory,  7800 
West  110th  St.,  Overland. Park.  KS 
66210,  (913)  339-0372  /  (800)  821- 
3627. 


Quest  Diagnostics  Incorporated,  3175 
Presidential  Dr.,  Atlanta,  GA  30340. 
(770)  452-1590/(800)  729-6432. 
(Formerly:  SmithKline  Beecham 
Clinical  Laboratories.  SmithKline  Bio- 
Science  Laboratories). 
Quest  Diagnostics  Incorporated.  4770 
Regent  Blvd..  hving.  TX  75063.  (800) 
824-6152.  (Moved  from  the  Dallas 
location  on  03/31/01;  Formerly: 
SmithKline  Beecham  Clinical 
Laboratories.  SmithKline  Bio-Science 
Laboratories). 
Quest  Diagnostics  Incorporated.  4230 
South  Bumham  Ave..  Suite  250.  Las 
Vegas,  NV  89119-5412.  (702)  733- 
7866  /  (800)  433-2 750.  ^Formerly: 
Associated  Pathologists  Laboratories. 
Inc.). 
Quest  Diagnostics  Incorporated.  400 
Egypt  Rd..  Norristown.  PA  19403, 
(610) 631-4600 /  (877) 642-2216, 
(Formerly:  SmithKline  Beecham 
Clinical  Laboratories,  SmithKline  Bio- 
Science  Laboratories). 
Quest  Diagnostics  Incorporated,  506  E. 
State  Pkwy..  Schaimiburg.  IL  60173. 
(800) 669-6995 /  (847) 885-2010. 
(Formerly:  SmithKline  Beecham 
Clinical  Laboratories.  International 
Toxicology  Laboratories). 
Quest  Diagnostics  Incorporated,  7600 
Tyrone  Ave.,.Van  Nuys.  CA  91405, 
(818)  989-2520 /  (800) 877-2520. 
(Formerly:  SmithKline  Beecham 
Clinical  Laboratories). 
Scientific  Testing  Laboratories,  Inc.,  450 
Southlake  Blvd.,  Richmond,  VA 
23236,  (804)  378-9130. 
Sciteck  Clinical  Laboratories,  Inc.,  317 
Rudedge  Road,  Fletcher,  NC  28732. 
(828) 650-0409. 
S.E.D.  Medical  Laboratories,  5601  Office 
Blvd.,  Albuquerque,  NM  87109.  (505) 
727-6300 /  (800) 999-5227. 
South  Bend  Medical  Foundation,  Inc..     • 
530  N.  Lafayette  Blvd.,  South  Bend, 
IN  46601,  (574)  234-4176x276. 
Southwest  Laboratories,  2727  W. 
Baseline  Rd.,  Tempe,  AZ  85283,  (602) 
438-8507/  (800)  279-0027. 
Sparrow  Health  System,  Toxicology 
Testing  Center,  St.  Lawrence  Campus, 
1210  W.  Saginaw,  Lansing,  Ml  48915, 
(517)  377-0520.  (Formerly:  St. 
Lawrence  Hospital  &  Healthcare 
System). 
St.  Anthony  Hospital  Toxicology 
Laboratory.  1000  N.  Lee  St., 
Oklahoma  City,  OK  73101,  (405)  272- 
7052. 
Sure-Test  Laboratories,  Inc.,  2900  Broad 
Avenue,  Memphis,  Tennessee  38112, 
(901) 474-6028. 
Toxicology  &  Drug  Monitoring 
Laboratory,  University  of  Missouri 
Hospital  &  Clinics,  2703  Clark  Lane, 
Suite  B,  Lower  Level,  Columbia,  MO 
65202,  (573)  882-1273. 
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Toxicology  Testing  Service,  Inc.,  5426 
NW.,  79th  Ave.,  Miami.  FL  33166. 
(305) 593-2260 

US  Army  Forensic  Toxicology  Drug 
Testing  Laboratory.  2490  Wilson 
Street.  Fort  George  G.  Meade,  MD 
20755-5235,  (301)  677-3714. 

Richard  Kopanda, 

Executive  Officer.  SAMHSA. 

|FR  Doc.  03-13791  Filed  6-2-03;  8:45  am) 

BILUNG  CODE  4160-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  2003  and  Fiscal  Year 
(FY)  2004  Funding  Opportunity 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
action:  Notice  of  funding  availability 
for  SAMHSA  Cooperative  Agreements 
for  the  Comprehensive  Community 
Mental  Health  Services  Program  for 
Children  and  their  Families. 

summary:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA),  Center  for  Mental  Health 
Services  (CMHS)  annoimces  the 
availability  of  FY  2003  and  FY  2004 
funds  for  die  cooperative  agreement 
described  below.  A  synopsis  of  this 
funding  opportxmity.  as  well  as  many 
other  Federal  government  funding 
opportimities,  is  also  available  at  the 
Internet  site:  www.fedgrants.gov. 

This  notice  is  not  a  complete 
description  of  the  program;  potential 
applicants  must  obtain  a  copy  of  the 
Request  for  Applications  (RFA), 
including  part  I,  Cooperative 
Agreements  for  the  Comprehensive 
Community  Mental  Health  Services 
Program  for  Children  and  their  Families, 
part  n.  General  Policies  and  Procedures 
Applicable  to  all  SAMHSA  Applications 
for  Discretionary  Grants  and 
Cooperative  Agreements,  and  the  PHS 
5161-1  (Rev.  7/00)  application  form 
before  preparing  and  submitting  an 
application. 

Funding  Opportunity  Title: 
Cooperative  Agreements  for  the 
Comprehensive  Community  Mental 
Health  Services  Program  for  Children 
and  their  Families— Short  Title:  Child 
Mental  Health  Initiative. 

Funding  Opportunity  Number:  SM 
03-009. 

Catalog  of  Federal  Domestic 
Assistance  (CFDA)  Number:  93.243. 

Authority:  Section:  part  E  of  title  V  section 
561  et  seq.  of  the  Public  Health  Semce  Act. 


as  amended  and  subject  to  the  availability  of 
funds. 

Funding  Opportunity  Description: 
The  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA),  Center  for  Mental  Health 
Services  is  accepting  applications  for 
Fiscal  Year  2003  and  Fiscal  Year  2004 
for  cooperative  agreements  to  develop 
systems  of  care  that  deliver  effective 
comprehensive  community  mental 
health  s*vices  for  a  target  population  of 
children  and  adolescents  with  serious 
emotional  disturbance  and  their 
families.  Funds  will  be  awarded  to 
develop  community  service  systems  for 
the  target  population,  and  also  to  fund 
a  broad  array  of  services  delivered 
through  those  service  systems.  In 
addition,  awardees  will  participate  in  a 
national  multi-site  evaluation, 
conducted  through  a  separate  contract, 
and  will  be  encouraged  to  develop  the 
capacity  for  continuous  evaluation  of 
their  systems  of  care. 

Eligible  Applicants:  Eligibility  for  this 
program  is  statutorily  limited  to  public 
entities  such  as:  State  governments; 
Indian  tribes  or  tribal  organizations  (as 
defined  in  section  4(b)  and  section  4(c) 
of  the  Indian  Self-Determination  and 
Education  Assistance  Act); 
governmental  imits  within  political 
subdivisions  of  a  State  such  as  a  county, 
city,  or  town;  the  District  of  Coliunbia 
government;  and  the  government  of  the 
territories  of  Guam,  Commonwealth  of 
Puerto  Rico,  Northern  Mariana  Islands, 
Virgin  Islands,  American  Samoa,  and 
Trust  Territory  of  the  Pacific  Islands 
(now  Palau,  Micronesia,  and  the 
Marshall  Islands).  Additional  eligibility 
requirements  are  listed  in  the  full 
annoimcement. 

Due  Date  for  Applications:  August  5, 

2003,  for  FY  2003;  October  15,  2003,  for 
FY  2004. 

Estimated  Funding  Available/Number 
of  Awards:  It  is  expected  that 
approximately  $5  million  will  be 
available  for  about  5  awards  in  FY  2003 
and  $5  million  for  about  5  awards  in  FY 

2004.  The  maximum  amount  available 
in  total  direct  and  indirect  costs  for  each 
year  of  the  award  will  be  as  follows: 

Year  1:  $1  million 
Year  2:  $1.5  niillion 
Year  3:  $2.5  million 
Year  4:  S2  million 
Year  5:  SI. 5  million 
Year  6:  $1  million 

Actual  funding  levels  will  depend  on 
the  availability  of  funds.  Applications 
with  proposed  budgets  that  exceed  the 
maximum  allowed  in  any  year  will  be 
returned  without  review. 

Is  Cost  Sharing  Required:  Yes.  By 
statutory  mandate,  this  program  requires 


that  the  applicant  entity  will  provide, 
directly  or  through  donations  from 
public  or  private  entities,  non-Federal 
contributions: 

•  For  the  first,  second  and  third  fiscal 
years  of  the  coopierative  agreement,  the 
awardee  must  provide  at  least  $1  for 
each  $3  of  Federal  funds; 

•  For  the  fourth  fiscal  year,  the 
awardee  must  provide  at  least  $1  for 
each  $1  of  Federal  funds;  and 

•  For  the  fifth  and  sixth  fiscal  year, 
the  awardee  must  provide  at  least  $2  for 
each  $1  of  Federal  funds. 

Matching  resources  may  be  in  cash  or 
in-kind,  including  facilities,  equipment, 
or  services,  and  must  be  derived  from 
non-Federal  sources  (e.g..  State  or  sub- 
State  non-Federal  revenues,  foundation 
grants).  Additional  cost  sharing 
information  is  provided  in  the  full 
announcement. 

Period  of  Support:  Up  to  6  years,  with 
annual  continuations  depending  on 
availability  of  funds  and  progress 
achieved. 

How  to  Get  Full  Announcement  and 
Application  Materials:  Complete 
application  kits  may  be  obtained  from 
the  National  Mental  Health  Information 
Center.  PO  Box  42557,  Washington,  DC 
20015,  800-789-2647.  The  PHS  5161-1 
application  form  and  the  full  text  of  the 
fimding  announcement  are  also 
available  electronically  via  SAMHSA's 
World  Wide  Web  home  page:  http:// 
www.samhsa.gov  (click  on  'Grant 
Opportunities'). 

When  requesting  an  application  kit. 
the  applicant  must  specify  the  funding 
opportimity  tide  and  number  for  which 
detailed  information  is  desired.  All 
information  necessary  to  apply, 
including  where  to  submit  applications 
and  application  deadline  instructions, 
are  included  in  the  application  kit. 

Contact  for  Additional  Information: 
Rolando  L.  Santiago.  Ph.D.,  or  Diane 
Sondheimer,  M.S.,  M.P.H.,  Substance 
Abuse  and  Mental  Health  Services 
Administration,  Center  for  Mental 
Health  Services,  Child,  Adolescent,  and 
Family  Branch,  5600  Fishers  Lane, 
Room  llC-16,  Rockville,  MD  20857. 
(301)  443-1333,  E-mail: 
rsantiag@samsha.gov  or 
dsondhei@samhsa.gov. 

Dated:  May  27.  2003. 
Richard  Kopanda, 

Executive  Officer.  Substartce  Abuse  and    " 
Mental  Health  Senices  Administration. 
[FR  Doc.  03-13759  Filed  6-2-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Replacement  of  SAMHSA  Appeals 
Policy  With  an  Applicant  Inquiry 
Process. 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration.  HHS. 
ACnON:  Replacement  of  SAMHSA 
Appeals  Policy  with  an  Applicant 
Inquiry  Process. 


summary:  The  SAMHSA  Appeals 
System  Policy  was  published  in  the 
Federal  Register  on  June  23,  1993. 
Essentially,  that  policy  provided  a  two- 
level  appeals  process  for  unsuccessful 
grant/cooperative  agreement  applicants 
to  bring  to  the  attention  of  the  Agency 
a  possible  error  in  the  grant  review 
process. 

The  purpose  of  this  notification  is  to 
inform  potential  applicants  that 
effective  immediately.  SAMHSA  is 
replacing  the  appeals  process  as  set 
forth  in  the  June  23.  1993  Federal 
Register  with  an  inquiry  policy  for  grant 
or  cooperative  agreement  applicadons. 
This  notice  clarifies  the  previous  policy 
and  provides  for  technical  changes  as  to 
the  process  and  to  whom  inquiries, 
referred  to  in  the  previous  policy  as 
"appeals,"  are  to  be  addressed  as  a 
result  of  the  reorganization  of  the 
agency. 

Discussion 

SAMHSA  is  committed  to  the 
maintenance  of  a  high  quality  review 
system  that  promotes  fairness  to 
applicants.  Toward  that  end,  SAMHSA 
believes  applicants  should  be  provided 
an  opportunity  to  express  concerns 
regarding  the  review  of  their 
applications.  Under  this  policy, 
applicants  will  continue  to  be  allowed 
to  submit  a  written  inquiry  regarding 
possible  errors  in  the  review  process. 
Inquiries  will  be  taken  seriously  and 
SAMHSA  will  seek  to  provide  a  fair 
review  of  the  inquiry. 

The  inquiry  process  allows  applicants 
to  communicate  and  discuss  issues 
which  arise  from  perceived 
shortcomings  or  errors  in  the  substance 
or  procedures  of  peer  review.  In  general, 
inquiries  under  this  policy  may  address 
such  issues  as  the  following:  perceived 
factual  errors,  oversights,  or  bias  in  the 
peer  review;  or  perceived  conflict  of 
interest  on  the  part  of  one  or  more 
review  members.  The  applicant  should 
provide  specific  documentation  to 
support  the  issues  under  inquiry. 
Please  note  that  applicants  are 
expected  to  provide  complete  and  clear 


applications  and,  accordingly,  this 
inquiry  process  is  not  intended  to 
permit  applicants  to  supplement  their 
applications,  nor  is  it  meant  to  be  used 
to  contest  the  judgment  of  the  peer 
reviewers.  Specifically,  applicants 
should  note  that  the  written  inquiry 
process  under  this  policy  is  NOT 
intended  to: 

•  Address  differences  of  opinion 
between  peer  reviewers  and  the 
applicant;  ' 

•  Provide  a  mechanism  for  allowing 
applicants  to  submit  information  that 
was  not  presented  in  the  application; 

•  Provide  a  forum  for  pointing  out 
information,  requested  in  a  particular 
section  and  deemed  as  missing  by 
reviewers,  that  was  included  in  the 
wrong  section  or  in  the  Appendices  of 
the  application; 

•  Provide  a  forum  for  review  of 
allegations  that  the  documentation 
requested  of  applicants  could  be 
surmised  from  various  pieces  of 
information  provided  throughout  the 
application;  nor 

•  Provide  a  forum  for  disputing 
priority  score  deterqiinations  in  the 
absence  of  specific  and  substantive 
evidence  pointing  to  a  flawed  review. 

Prior  to  the  submission  of  a  written 
inquiry,  applicants  are  strongly  urged  to 
discuss  via  telephone  the  issues 
regarding  their  peer  review  results  with 
designated  staff  in  the  review  office  and 
in  the  Center  for  Mental  Health 
Services,  Center  for  Substance  Abuse 
Prevention,  or  Center  for  Substance 
Abuse  Treatment,  as  appropriate. 
SAMHSA  believes  that  most  issues  will 
be  clarified  best  via  a  verbal  discussion, 
during  which  both  the  applicant  and 
SAMHSA  staff  may  ask  questions  and 
further  explain  the  comments  provided 
by  peer  reviewT  Nevertheless,  if 
applicants  still  have  concerns,  a  written 
inquiry  may  be  sent  to  the  Director  of 
Grant  Review,  Office  of  Program 
Services.  SAMHSA.  Room  17-89,  5600 
Fishers  Lane,  Rockville.  Maryland 
20857. 

Any  questions  regarding  the  new 
inquiry  policy  may  be  directed  to  Ms. 
Sandra  Stephens.  Extramural  Policy 
TeaVn  Leader,  Office  of  Policy.  Planning, 
and  Budget,  SAMHSA.  Room  12-05. 
5600  Fishers  Lane,  Rockville,  Maryland 
20857. 

Daled:  May  27.  2003. 
Charles  G.  Curie, 

Administrator.  Substance  Abuse  and  Mental 
Health  Services  Administration. 
(FR  Doc.  03-13832  Filed  6-2-03;  8:45  am) 
BILUNQ  CODE  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR  481  »-N-02] 

Notice  of  Proposed  Information 
Collection:  Tracldng  Clearance  ' 
Examination  in  Association  Witti  the 
Lead  Safe  Housing  Rule 

AGENCY:  Office  of  Healdiy  Homes  and 
Lead  Hazard  Control,  HUD. 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  August  4. 
2003. 

ADDRESSES:  Literested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Number  and  should  be  sent  to:  Gail  N. 
Ward,  Reports  Liaison  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Room  P3206,  Washington,  DC  20410. 

FOR  FURTHER  INFORMATION  CONTACT:  Joey 
Y.  Zhou.  (202)  755-1785  ext.  153  (diis 
is  not  a  toll-free  number),  for  copies  of 
the  proposed  forms  and  other  available 
documents. 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
the  accuracy  of  the  agency's  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (2)  Evaluate  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information: 
(3)  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  spend;  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Title  of  Proposal:  Tracking  Clearance 
Examinations  in  Association  with  the 
Lead  Safe  Housing  Rule. 

OMB  Control  Number:  None. 

Need  for  the  Information  and 
Proposed  Use:  The  objective  of  the 
proposal  survey  is  to  determine  the 
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number  of  luiits  that  pass  a  lead 
clearance  examination  as  a  residt  of  the 
Lead  Safe  Housing  Rule  (Lead-Based 
Paint  Hazards  in  Federally  Owned 
Housing  and  Housing  Receiving  Federal 
Assistance;  24  CFR  35,  subparts  B-R). 


This  information  will  aid  the  HUD  in 
assessing  its  implementation  of  the  Ride 
with  the  goal  of  eliminating  assisted 
housing  with  lead-based  paint  hazards 
by  2010. 
Agency  Form  Numbers:  None. 


Task 


Respondents  17,000 

Total  Estimated  Burden  Hours 


Members  of  Affected  Public: 
Recipients  of  HUD  housing  assistance 
funds. 

Total  Burden  Estimate  (First  Year): 


number  of 
respondents 


Frequency  of 
responses 


Total  hours  of 
responses 


34,000 


34.000 


Autliority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C.  Chapter  35.  as  amended. 

Dated:  May  19,  2003. 
David  E.  Jacobs, 

Director,  Office  of  Healthy  Homes  and  Lead 

Hazard  Control. 

[FR  Doc.  03-13745  Filed  6-2-03;  8:45  am] 

BILLlNa  CODE  4210-7D-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclcst  No.  FR  4819-N-03] 

Notice  Of  Proposed  Information 
Collection:  Survey  of  HUD  Grantees  To 
Assess  Implementation  of  the  Lead 
Safe  Housing  Rule 

AGENCY:  Office  of  Healthy  Homes  and 
Lead  Hazard  Control,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  informatioa 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal.    ^ 
DATES:  Comments  Due  Date:  August  4, 
2003.  ■ 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Gail  N.  Ward,  Reports  Liaison  Officer. 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Room  P3206,  Washington.  DC  20410. 


FOR  FURTHER  INFORMATION  CONTACT:  Joey 
Y.  Zhou.  (202)  755-1785  ext.  153  (this 
is  not  a  toll-free  number),  for  copies  of 
the  proposed  forms  and  other  available 
dociiments. 

SUPPLfMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35.  amended). 

Tne  notice  is  soliciting  comments 
fit)m  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
the  accuracy  of  the  agency's  estimate  of 
the  burden  of  die  proposed  collection  of 
information;  (2)  evaluate  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information; 
(3)  enhance  the  quality,  utility  and 
■  clarity  of  the  information  to  be 
collected;  and  (4)  minimi/^  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond;  including  through 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Title  of  Proposal:  Sm^^ey  of  HUD 
Grantees  to  Assess  Implementation  of 
the  Lead  Safe  Housing  Rule. 

OMB  Control  Number:  None. 

Need  for  the  Information  and 
Proposed  Use:  Lead  is  a  highly  toxic 
heavy  metal  that  adversely  affects 
virtually  every  organ  system  in  the 
body.  Yoimg  children  are  particidarly 
susceptible  to  the  effects  of  lead. 
Childhood  lead  poisoning  is  linked  to 
reduced  intelligence,  low  attention 
span,  reading  and  learning  disabilities, 
juvenile  delinquency,  behavioral 


Task 


Respondents  1,000 

Total  Estimated  Burden  Hours 


problems,  and  other  adverse  health 
effects.  Nearly  430,000  children  have 
exc»ssive  levels  of  lead  in  their  blood, 
making  lead  poisoning  a  leading 
childhood  environmental  disease.  A 
larger  body  of  evidence  shows  that  the 
most  common  source  of  lead  exposure 
for  children  today  is  lead-based  paint 
(LBP)  in  older  housing  and  the 
contaminated  dust  and  soil  it  generates. 

In  an  effort  to  alleviate  the  problem  of 
lead  poisoning.  Congress  passed  the 
Residential  Lead-Based  Paint  Hazard 
Reduction  Act  of  1992,  often  referred  to 
as  title  X.  It  authorized  EPA,  HUD,  and 
OSHA  to  develop  LBP  regulations  and 
conduct  extensive  lead  hazard  control 
work.  The  Final  New  HUD  Regulation 
on  Lead-Based  Paint  Hazards  in 
Federally  Ovraed  Housing  and  Housing 
Receiving  Federal  Assistance,  24  CFR 
35,  subparts  B-R,  et  al.  (the  'Lead  Safe 
Housing  Rxile")  was  published 
September  15. 1999,  and  was  fully  in 
effect  January  10.  2002.  This  rule 
established  performance  standards  for 
protecting  children  in  federally  assisted 
housing  from  lead  poisoning,  including 
clearance  standards  that  must  be  met  to 
ensure  that  dwellings  are  lead-safe  for 
their  occupants. 

The  objective  of  the  proposed  survey 
is  to  assess  the  level  of  compliance  of 
the  Rule  byrecipients  of  HUD  housing 
assistance  funds.  The  information  is 
valuable  for  HUD  to  provide  comphance 
assistance  and  enforcement  functions 
regarding  the  Lead-Safe  Housing  Rule. 

Agency  Form  Numbers:  None. 

Members  of  Affected  Public:  HUD 
Grantees. 

Total  Burden  Estimate  (First  Year): 


Number  of 
respondents 


1 


Frequency  of 
responses 


Total  hours  of 
responses 


2,000 


2.000 


33178 


Federal  Register / Vol.  68,  No.  106 /Tuesday,  June  3,  2003 /Notices 


Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C.  chapter  35,  as  amended. 

Dated:  May  19,  2003. 
David  E.  Jacobs, 

Director,  Office  of  Healthy  Homes  and  Lead 
Hazard  Control. 

[FR  Doc,  0.3-13746  Filed  6-2-03;  8:45  ami 
MLUNQ  COM  4210-7D-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4491  -N-1 1  ] 

Notice  of  Intent  To  Prepare  an 
Environmental  impact  Statement  for 
ttM  Ridge  Hill  Village  Center 
Development  Project  in  ttie  City  of 
Yonkers,  NY 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
NOTICE:  Notice  of  intent. 
summary:  In  accordance  with  Section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  (NEPA)  and  implementing 
regulations  of  the  Council  on 
Environmental  Quality  {40  CFR  parts 
1500-1508).  the  City  of  Yonkers.  New 
York,  acting  by  Lee  J.  Ellman.  AlCP,  its 
Planning  Director,  has  identified  a  need 
to  prepare  an  Environmental  Impact 
Statement  (EIS)  and  therefore  issue  this 
Notice  of  Intent  in  accordance  with  the 
provisions  and  requirements  of  40  CFR 
1501.7.  The  EIS  will  evaluate  the 
impacts  of  the  Proposed  Action  which 
consists  of  the  development  of  1  Ridge 
Hill  (the  Property),  an  approximately 
81.4-acre  parcel  of  real  property  located 
to  the  east  of  the  New  York  State 
Thruway  (1-87),  west  of  Sprain  Brook 
Parkway,  and  immediately  south  of 
Sprain  Ridge  Park,  in  the  City  of 
Yonkers. 
The  EIS  will  be  prepared  as  a  joint 
.  NEPA  and  New  York  State 
Environmental  Quality  Review  Act 
(SEQRA)  document  intended  to  satisfy 
the  requirements  of  both  federal  and 
state  environmental  statutes.  In 
accordance  with  specific  statutory 
awthority  and  HUDs  regulations  under 
24  CFR  part  58  {Environmental  Review 
Procedures  for  Entities  Assuming  HUD 
Environmental  Responsibilities),  HUD 
has  authorized  the  City  of  Yonkers,  New 
York  to  assume  authority  as  the  NEPA 
Responsible  Entity.  The  City  Council  of 
the  City  of  Yonkers  is  the  SEQRA  Lead 
Agency.  Federal  agencies  with 
jurisdiction  by  law,  special  expertise,  or 
other  special  interest  should  report  their 
interests  and  indicate  their  willingness 
to  participate  in  the  EIS  process  as  a 
Cooperating  Agency.  The  EIS  will  cover 
the  following  areas:  Land  use  and 


zoning:  topography,  soils  and  geology; 
vegetation,  wildlife  and  wetlands; 
surface  water  resources;  utilities;  traffic 
and  parking;  noise;  air  quality;  and 
visual/aesthetics/neighborhood 
character,  and  others. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  Scoping  Document 
contact:  Lee  J.  Ellman,  AICP,  Planning 
Director,  City  of  Yonkers,  Department  of 
Planning  and  Development.  87 
Nepperhan  Avenue,  Yonkers.  NY 
10701-3874.  Telephone:  (914)  377- 
6558.  E-mail: 
lee.eIlman@cityofyonkers.com . 

SUPPLEMENTARY  INFORMATION:  The    : 
Proposed  Action  consists  of 
amendments  to  the  Yonkers  Zoning 
Ordinance,  site  plan  approval  from  the 
Yonkers  Planning  Board,  and  related 
permits  and  approvals,  to  permit  the 
development,  construction,  and  use.  of 
the  Ridge  Hill  Village  Center  in  the  City 
of  Yonkers.  New  York.  The  81.4-acre 
Property  is  currently  improved  with  a 
single  office  building  of  240,000  square 
feet  which  is  partially  occupied  for 
general  office  use;  ten  smaller  buildings 
aggregating  120,000  square  feet,  which 
are  unoccupied;  and  approximately 
1,000  parking  spaces.  The  Property  is 
intended  to  be  developed  by  FC  Yonkers 
Associates.  LLC,  the  project  sponsor,  as 
a  planned,  integrated,  multi-use     ' 
development  to  include  retail, 
commercial,  multi-family  residential 
and  hotel  uses  along  with  accessory 
parking. 

The  project  is  currently  proposed  to 
include  approximately  1.3  million 
square  feet  of  retail  stores  set  along  a 
traditional  Main  Street  that  will  include 
shopping,  dining  and  entertainment;  a 
350-room  hotel  and  40.000  square  foot 
conference  center;  up  to  800  residential 
units,  a  portion  of  which  will  be 
developed  in  accordance  with  the  City 
of  Yonkers  Affordable  Housing 
Ordinance  (Article  XV  of  the  City  of 
Yonkers  Code),  and  approximately 
150,000  square  feet  of  office  and 
research  facilities.  Approximately  5,000 
parking  spaces  will  be  located 
appropriately  throughout  the  site. 

Vehicular  access  to  the  Property  is  ' 
proposed  to  be  provided  from  Exit  6A 
of  the  New  York  State  Thruway  (1-87) 
and  a  new  connector  to  the  Sprain 
Brook  Parkway  to.  or  in  the  vicinity  of. 
Tuckahoe  Road.  The  project  sponsor 
proposes  improvements  to  Exit  6A, 
including  reconstruction  of  the  Bates 
Bridge,  extension  of  the  Thruway 
southbound  service  road  from  Stew 
Leonard  Drive  to  the  bridge,  closure  of 
the  existing  southbound  Thruway 
entrance  ramp  at  Stew  Leonard  Drive, 
and  construction  of  a  new  southbound 


thruway  entraince  ramp  at  the  Bates 
Bridge.  All  of  these  activities  are 
included  in  the  Proposed  Action,  and 
will  be  examined  in  the  EIS. 

A.  Alternatives 

•  The  alternatives  to  be  considered  by 
the  Lead  Agency  include  a  no-action 
alternative  limited  to  the  continued  use 
of  the  existing,  partially  occupied  office 
building  on  the  Property;  the 
development  of  the  Property  under 
"  existing  zoning;  alternative  site  access 
configurations;  and  alternative  offsite 
highway  configurations. 

B.  Need  for  the  EIS 

Insofar  as  the  Proposed  Action 
includes  a  residential  component,  it  is 
subject  to  the  Yonkers  Affordable 
Housing  Ordinarice,  Article  XV  of  the 
Code  of  the  City  of  Yonkers.  The 
Decision  of  the  United  States  District 
Court  in  D'Agnillo  v.  United  States 
Department  of  Housing  and  Urban 
Development,  1999  WL  350870 
(S.D.N. Y.  1999),  requires  environmental 
review,  under  NEPA.  of  all  housing 
projects  which  are  subject  to  the 
Affordable  Housing  Ordinance.  The  City 
of  Yonkers  has  determined  that  the 
Proposed  Action  constitutes  an  action 
which  has  the  potential  to  significantly 
affect  the  quality  of  the  human 
environment  and  therefore  requires  the 
preparation  of  an  EIS  in  accordance 
with  NEPA. 

C.  Scoping 

A  public  EIS  scoping  meeting  will  be 
held  at  7  p.m.  on  June  10.  2003.  at  the 
Yonkers  City  Hall,  Council  Chamber,  40 
South  Broadway,  Yonkers.  NY  10701.  In 
accordance  with  the  provisions  of  40 
CFR  1500.2(c)  the  scoping  meeting  will 
be  held  jointly  with  the  Yonkers  City 
Council,  which  is  acting  as  Lead  Agency 
with  respect  to  the  Proposed  Action 
under  the  New  York  State 
Environmental  Quality  Review  Act 
(SEQRA),  Article  VIII  of  the  New  York 
Environmental  Conservation  Law  and 
the  Regulations  promulgated  pursuant 
thereto  at  6  N.Y.C.R.R.  Part  617.  The 
public  is  invited  to  attend  and  identify 
the  issues  that  should  be  addressed  in 
the  EIS.  The  public  will  have  the 
opportunity  to  comment  on  the  scope  of 
the  EIS  orally  and  in  writing.  A  written 
comment  period  during  which 
additional  written  comments  will  be 
accepted  by  the  Lead  Agency  will  be 
extended  through  and  including  June 
25,  2003.  A  scoping  document  that 
explains  in  greater  detail  the  Proposed 
Action  and  alternatives  identified  at  this 
time  will  be  sent  to  known  interested 
parties  in  advance  of  the  public  scoping 
meeting.  The  scoping  document  can 
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also  be  viewed  at  http:// 
www.cityofyonkers.com/. 

Questions  may  be  directed  to  the 
individual  named  in  this  notice  under 
the  heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Dated:  May  27  2003. 
Roy  A.  Bemardi, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

(FR  Doc.  03-13743  Filed  6-2-03;  8:45  am] 
BILUNG  CODE  421fr-2»-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4837-0-42] 

Delegation  Of  Authority— 
Apportionments/Reapportionment 
Schedules  and  Advice  of  Allotments 
Revocation  of  Any  Prior  Delegations  of 
Authority 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  delegation  of 
authority.  Notice  of  revocation  of  any 
prior  delegation  of  authority. 

summary:  On  July  30, 1997,  HUD 
transferred  the  Office  of  Budget  and  its 
functions  form  the  Office  of 
Administration  to  the  Officp  of  the  Chief 
Financial  Officer.  In  implementing  the 
transfer  of  budget  functions,  on  August 
21,  1997.  HUD's  then  Deputy  Secretary 
delegated  the  authority  to  sign 
Apportionments/Reapportionment 
Schedules  (SF-132),  and  Advice  of 
Allotments  (HUD-158)  to  the  Director  of 
Budget.  As  a  result  of  the  transfer  of 
budget  functions  to  the  Office  of  the 
CFO,  the  Director  of  Budget  is  now  the 
Assistant  Chief  Financial  Officer 
(ACFO)  for  Budget.  The  ACFO  for 
Budget  has  the  responsibility  for  the 
Department-wide  budget,  including 
signature  authority  for  apportionments/ 
reapportionments  for  HUD.  The  budget 
office  prepares  and  submits  the 
Departaient's  requested  apportionments 
to  the  Office  of  Management  and  Budget 
(OMB)  and  after  receiving  OMB 
approval,  provides  allocations  of  funds 
to  Assistant  Secretaries  and  other 
officials  as  appropriate.  Under  this 
delegation,  the  Secretary  is  delegating 
the  authority  to  sign  Apportionments/ 
Reapportionments  SchediJes  and 
Advice  of  Allotments  to  the  Chief 
Financial  Officer.  This  delegation  will 
more  clearly  define  the  existing  chain  of 
command  and  more  accurately  reflect 
the  Department's  current  organizational 
responsibilities  for  budget  functions. 
EFFECTIVE  DATE:  April  1 ,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  L.  Williams;  Office  of  the  Chief 


Financial  Officer,  Management  Staff; 
451  7th  St.  Southwest  Room  3126. 
Washington,  DC  20410;  202-708-0313. 
This  is  not  a  toll-free  number.  This 
niunber  may  be  accessed  via  TTY  by 
calling  the  Federal  Information  Relay 
Service  at  1-800-877-8339. 

Accordingly,  the  Secretary  delegates 
as  follows: 

Section  A.  Authority  Delegated 

The  Chief  Financial  Officer  is  hereby 
delegated  the  authority  to  sign 
Apportionments/Reapportionment 
Schedules  and  Advice  of  Allotments. 

Section  B.  Delegation  Revoked 

This  document  revokes  the  Deputy 
Secretary's  August  21, 1997  delegation. 
All  other  previous  delegations  or  re- 
delegations  inconsistent  with  this 
delegation  are  hereby  revoked. 

Section  C.  Authority  to  Re-Delegate 

The  Chief  Financial  Officer  is 
authorized  to  re-delegate  to  qualified 
employees  of  the  Department  any  of  the 
authority  delegated  under  Section  A. 

Authority:  Sec.  7(d)  of  the  Department  of 
HUD  Act  (42  U.S.C.  3535(d)). 

Dated:  Aprill,  2003.  "^ 

Mel  Nfartinez, 

Secretary  of  Housing  and  Urban 
Development. 
[FR  Doc.  03-13744  Filed  6-2-03;  8:45  am] 

BHAJNG  CODE  4210-32-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Receipt  of  Applications  for  Permit 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  applications 

for  permit. 

summary:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/ot  marine 
mammals. 

DATES:  Written  data,  comments  or 
requests  must  be  received  by  July  3, 
2003. 

addresses:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by.  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 


Room  700,  ArUngton,  Virginia  22203; 
fax  703/358-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEM|NTARY  INFORMATION: 


Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

Applicant:  Sherwin  N.  Scott,  Phoenix. 
AZ,  PRT-069527 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  imder  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  William  E.  Rypkema, 
Montvale,  NJ,  PRT-071450 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
siuvival  of  the  species. 

Applicant:  Museum  of  Zoology, 
University  of  Michigan,  Ann  Harbor, 
Michigan,  PRT-693112 

The  applicant  requests  renewal  of 
their  permit  to  export  and  re-import 
non-living  museum/herbarium 
specimens  of  endangered  and 
threatened  species  (excluding  bald 
eagles)  previously  legally  accessioned 
into  the  permittee's  collection  for 
scientific  research.  This  notification 
covers  activities  conducted  by  the 
applicant  for  a  five  year  period. 

Applicant:  Duke  University  Primate 
Center,  Durham^  North  Carolina,  PRT- 
679043 

The  applicant  requests  renewal  of 
their  permit  to  take  and  sell  in  interstate 
and  foreign  commerce,  export,  or  re- 
export blood  and  tissue,  whole 
cadavers,  and  parts  from  species  in  the 
families  Lemuridae.  Indriidae, 
Cheirogaleidae,  Dautentoniidae, 
Tarsiidae,  and  Lorisidae  for  scientific 
research  and  for  enhancement  of  the 
propagation  and  sun'ival  of  the  species. 
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This  notiHcation  covers  activities 
conducted  by  the  applicant  for  a  five 
year  period. 

Applicant:  Tim  P.  Matzinger.  Belgrade, 
MT.  PRT-070830 

The  applicant  requests  a  permit  for 
the  import  of  a  sport-hunted  cheetah 
[Acinonyx  juhatus]  trophy  from 
Namibia  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species. 

Applicant:  Omaha 's  Henry  Doorly  Zoo. 
Omaha.  SC.  PRT-067574 

The  applicant  requests  a  permit  to 
import  three  male  and  three  female 
captive  held  Indochinese  tigers 
(Panthera  tigris  corbetti)  from  Zoo 
Malaka,  Department  of  Wildlife  and 
National  Parks.  Malaka.  Malaysia  for  the 
purpose  of  enhancement  of  the  species 
through  captive  propagation. 

Applicant:  U.S.  Geological  Survey. 
College  Station,  TX,  PRT-O50834 

The  applicant  requests  renewal  of 
their  permit  to  import  non-viable  eggs/ 
egg  .shells  of  Aplomado  falcons  (Falco 
femoralis  septentrionalis)  from  Mexico 
for  the  purpose  of  scientific  research. 
This  notification  covers  activities 
conducted  by  the  applicant  for  a  five 
year  period. 

Endangered  Marine  Mammals  and 
Marine  Mammals 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  marine  mammals  and/or 
marine  mammals.  The  application(s) 
was/were  submitted  to  satisfy 
requirements  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C. 
1531.  et  seq.)  and/or  the  Marine 
Mammal  Protection  Act  of  1972.  as 
amended  (16  U.S.C.  1361  et  seq.),  and 
the  regulations  governing  endangered 
species  (50  CFR  part  17)  and/or  marine 
mammals  (50  CFR  part  18).  Written 
data,  comments,  or  requests  for  copies 
of  the  complete  applications  or  requests 
for  a  public  hearing  on  these 
applications  should  be  submitted  to  the 
Director  (address  above).  Anyone 
requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Director. 

Applicant:  Dennis  B.  Callender,  Sand 
Coulee,  MT.  PRT-055331 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport  hunted  from  the  Gulf  of  Boothia 
polar  bear  population  in  Canada  prior  to 
April  30.  1994,  for  personal  use. 
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Applicant:  Leonard  Bernstein.  New 
Milford,  NJ,  PRT-071569 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport  hunted  from  the  Lancaster  Sound 
polar  bear  population  in  Canada  for 
personal  use. 

Applicant:  Harry  Brickley,  Indianapolis. 
IN,  PRT-071584 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport  hunted  from  the  Lancaster  Sound 
polar  bear  population  in  Canada  for 
personal  use. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  OMB  through  March  31,  2004, 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  niunber. 

Dated:  May  9.  2003. 
Charles  S.  Hamilton, 

Senior  Permit  Biologist,  Branch  of  Permits, 
Division  of  Management  Authority. 
(PR  Doc.  03-13775  Filed  6-2-03;  8:45  am] 
MLUNQ  C^pe  4310-86-F 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Issuance  of  Permit  for  InckJentai  Talce 
of  Threatened  Species  for  the  City  and 
County  of  Denver,  Acting  by  and 
Through  Its  Board  of  Water 
Commissioners,  Denver,  CO 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  issuance  of  permit  for 
incidental  take  of  threatened  species. 

summary:  On  February  11.  2003,  notice 
was  published  in  the  Federal  Register 
(68  FR  6756)  that  an  application  had 
been  filed  with  the  Fish  and  Wildlife 
Service  (Service)  by  the  City  and  County 
of  Denver,  acting  by  and  through  its 
Board  of  Water  Commissioners  for  a 
permit  to  incidentally  take  Preble's 
meadow  jumping  mouse  [Zapus 
hudsonius  preblei),  pursuant  to  section 
10(a)(1)(B)  of  the  Endangered  Species 
Act  of  1973  (Act)  (16  U.S.C.  1539),  as 
amended.  The  "Environmental 
Assessment/Habitat  Conservation  Plan 
for  the  Issuance  of  an  Endangered 
Species  Act  Section  10(a)(1)(B)  Permit 
for  the  Incidental  Take  of  the  Preble's 
Meadow  Jumping  Mouse  (Zapus 
hudsonius  preblei)  for  the  City  and 
County  of  Denver's  Board  of  Water 
Commissioners  in  Boulder,  Jefferson, 


and  Douglas  Counties,  Colorado," 
accompanied  the  permit  application.  - 

Notice  is  hereby  given  that  on  May  2, 
2003,  as  authorized  by  the  provisions  of 
the  Act,  the  Service  issued  a  permit 
{TE-068418-0)  to  the  above  named 
party  subject  to  certain  conditions  set 
forth  therein.  The  permit  was  granted 
only  after  the  Service  determined  that  it 
was  applied  for  in  good  faith,  that 
granting  the  permit  will  not  be  to  the 
disadvantage  of  the  threatened  species, 
and  that  it  will  be  consistent  with  the 
purposes  and  policy  set  forth  in  the  Act. 

Additional  information  on  this  permit 
action  may  be  requested  by  contacting 
the  Colorado  Field  Office,  755  Parfet 
Street,  Suite  361,  Lakewood,  Colorado 
80215,  telephone  (303)  275-2370, 
between  the  hours  of  7  a.m.  and  4:30 
p.m.  weekdays. 

Dated:  April  30.  2003. 
Jolm  A.  Blankenship, 

Regional  Director,  Region  6. 

(FR  Doc.  03-13783  Filed  6-2-03;  8:45  am]       ' 

BILUNG  COOE  4310-65-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZAR  010997] 

Public  Land  Order  No.  7568;  Partial 
Revocation  of  Pubic  Land  Order  No. 
3263;  Arizona 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 


SUMMARY:  This  order  partially  revokes- a 
public  land  order  insofar  as  it  affects 
approximately  720  acres  of  National 
Forest  System  lands  withdrawn  for  the 
Clay-Gravel  Plots,  Pinal  Mountain  Plot, 
and  Summit  Watersheds  Research 
Areas.  The  Forest  Service  has 
determined  that  the  withdrawal  is  no 
longer  needed  on  these  areas.  This 
action  will  open  the  lands  to  mining. 
EFFECTIVE  DATE:  July  3 ,,2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Cliff 
Yardley,  BLM  Arizona  State  Office,  222 
North  Central  Avenue,  Phoenix,  Arizona 
85004-2203,  602-417-9437. 
SUPPLEMENTARY  INFORMATION:  The  Forest 
Service  has  determined  that  the 
withdrawal  is  no  longer  needed  on  these 
research  areas  and  has  requested  the 
revocation. 

Order 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 
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1.  Public  Land  Order  No.  3263,  which 
withdrew  National  Forest  System  lands 
in  aid  of  various  Forest  System 
programs,  is  hereby  revoked  insofar  as 
it  affects  the  following  described  lands: 

Tonto  National  Forest 

Clay-Gravel  Plots  Research  Area 
Gila  and  Salt  River  Meridian 

T.  5  N.,  R.  12  E., 
Sec.  17,  SEV4; 
Sec.  28.  NEV4NWV4  and  NWV4NEV4. 

Pinal  Mountain  Plot  Research  Area 

T.  1  S.,  R.  15  E., 

Sec.  27.NEV4.  ^^ 

Summit  Watersheds  Research  Area 

T.  2  N.,  R.  14  E.(unsurveyed), 

Sec.  3.  SWV4NAVV4; 

Sec.  4,  NEV4NWV4  and  NEV4. 
T.  3  N.,  R.  14  E., 

Sec.  33.  SEV4SWV4  and  SWV4SEV4. 

The  areas  described  aggregate 
approximately  720  acres  in  Gila  County. 

2.  At  10  a.m.  on  July  3,  2003,  the 
lands  will  be  opened  to  location  and 
entry  xmder  the  United  States  mining 
laws,  subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  any  of  the  lands 
described  in  this  order  imder  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  imauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1994),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  May  2,  2003. 
Reliecca  W.  Watson, 
Assistant  Secretary — Land  and  Minerals 
Management. 
[FR  Doc.  03-13773  Filed  6-2-03;  8:45  am) 

BILLING  COOE  3410-11-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZAR  08106] 

Public  Land  Order  No.  7569;  Partial 
Revocation  of  Public  Land  Order  No. 
1349;  Arizona 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Public  land  order. 


summary:  This  order  partially  revokes  a 
public  land  order  insofar  as  it  affects  40 
acres  of  National  Forest  System  land. 
The  withdrawal  is  no  longer  needed  for 
the  Old  Pinal  CCC  Camp.  The  land  will 
be  opened  to  mining  and  to  such  forms 
of  disposition  as  may  by  law  be  made 
of  National  Forest  System  lands. 

EFFECTIVE  DATE:  July  3,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Cliff 
Yardley,  BLM  Arizona  State  Office,  222 
North  Central  Avenue,  Phoenix,  Arizona 
85004-2203,  602-417-9437. 

SUPPLEMENTARY  INFORMATION:  The  Forest 
Service  has  determined  that  the  Old 
Pinal  CCC  Camp  land  no  longer  needs 
to  be  withdrawn  and  has  requested  the 
revocation. 

Order 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  1349,  which 
withdrew  National  Forest  System  land 
for  administrative  sites,  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  land: 

Tonto  National  Forest 

Gila  and  Salt  River  Meridian 

Old  Pinal  CCC  Camp 

T.  1  S..  R.  14  E.. 
Sec.  22;  SWV4SEV4. 
The  area  described  contains  40  acres. 

2.  At  10  a.m.  on  July  3,  2003,  the  land 
shall  be  opened  4o  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  land,  including 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  Appropriation  of  land 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1994),  shall  vest  no 

•  rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
.initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 


Dated:  May  2,  2003. 
Rebecca  W.  Watson, 

Assistant  Secretary — Land  and  Minerals 

Management. 

[FR  Doc.  03-13774  Filed  6-2-03;  8:45  am] 

BILUNG  CODE  3410-11-P 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  60-Day  Notice  of  Information 
Collection  Under  Review:  Revision  of  a 
currently  approved  collection; 
Application  for  Explosives  License  or 
Permit. 

The  Department  of  Justice  (DOJ). 
Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives  (ATF),  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  £ind  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  conunents  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
"sixty  days"  until  August  4.  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Megan  Morehouse, 
Public  Safety  Branch.  800  K  Street  NW., 
Suite  710,  Washington.  DC  20001. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  biutlen  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
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are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Explosives  License  or 
Permit. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  ATF  F 
5400.13/5400.16.  Bureau  of  Alcohol, 
Tobacco,  Firearms  and  Explosives. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Other:  Individual  or  households. 
The  purpose  of  this  collection  is  to 
enable  ATF  to  ensure  that  persons 
seeking  to  obtain  a  license  or  permit 
under  18  U.S.C.  Chapter  40  and 
responsible  persons  of  such  companies 
are  not  prohibited  form  shipping, 
transporting,  receiving,  or  possessing 
explosives. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  It  is  estimated  that  10.000 
respondents  will  complete  a  1  hour  and 
30  minute  form. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  There  are  an  estimated 
15.000  annual  total  burden  hours 
associated  with  this  collection. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer.  Deputy 
Clearance  Officer,  Information 
Management  and  Security  Staff.  Justice 
Management  Division.  Department  of 
Justice.  Patrick  Henry  Building,  Suite 
1600,  601  D  Street  NfW..  Washington. 
DC  20530. 
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DEPARTMENT  OF  JUSTICE 


Dated:  May  29.  2003. 

Brenda  E.  Dyer, 

Deputy  Clearance  Officer,  Department  of 
Justice. 

(PR  Doc.  03-13903  Filed  6-2-03;  8:45  am) 

MLLMO  COM  4410-r»-M 


Bureau  of  Alcohol,  TotMcco,  Firearms 
and  Exploslv«s 

Agency  Information  Collection 
Actlvitlea:  Proposed  Collection; 
Comments  Requested 

ACTION:  60-day  notice  of  information 
collection  under  review:  extension  of  a 
currently  approved  collection;  report  of 
multiple  sale  or  other  disposition  of 
pistols  and  revolvers. 


The  Department  of  Justice  (DOJ), 
Bureau  of  Alcohol.  Tobacco,  Firearms 
and  Explosives  (ATF).  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
"sixty  days"  until  August  4.  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10.  • 

If  you  have  comments  especially  on 
the  estimated  public  biu'den  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instnunent  with 
instructions  or  additional  information, 
please  contact  Forest  G.  Webb,  Bureau 
of  Alcohol,  Tobacco,  Firearms  and 
Explosives,  National  Tracing  Center. 
Falling  Waters.  WV  25419.  Request 
written  comments  and  suggestions  from 
the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who    . 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses.     . 


Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  ciurently  approved 
collection. 

(2)  Titie  of  the  Form/Collection: 
Report  of  multiple  Sale  or  Other 
Disposition  of  Pistols  and  Revolvers. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  ATF  F  3310.4. 
Bureau  of  Alcohol.  Tobacco.  Firearms 
and  Explosives. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  business  or  other  for- 
profit.  Other:  Federal  government.  State, 
local  or  tribal  government.  The  form  is 
used  by  ATF  to  develop  investigative 
leads  of  criminal  activity.  It  identifies 
possible  handgun  traffickers  in  the 
illegal  market.  It's  use  along  the  border 
identifies  possible  international 
traffickers. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  It  is  estimated  that  10,000 
respondents  will  complete  a  12  minute 
form. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  an  estimated  8.000 
annual  total  burden  hours  associated 
with  this  collection. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Brenda  E.  Dyer,  Deputy  Cleeirance 
Officer.  Information  Management  and 
Seciuity  Staff.  Justice  Management 
Division.  Department  of  Justice.  Patrick 
Henry  Building.  Suite  1600,  601  D 
Street.  NW..  Washington.  DC  20530. 

Dated:  May  29,  2003. 
Brenda  E.  Dyer, 

Deputy  Clearance  Officer,  Department  of 
Justice. 

[FR  Doc.  03-13904  Filed  6-2-03;  8:45  am] 

BILUNG  CODE  4410-fB-M 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives 

Agency  Infonnation  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

Action:  60-day  notice  of  information 
collection  under  review:  Revision  of  a 
currently  approved  collection;  Interstate 
Firearms  Shipment  Report  of  Theft/ 
Loss. 

The  Department  of  Justice  (DOJ), 
Bineau  of  Alcohol.  Tobacco,  Firearms 
and  Explosives  (ATF),  has  submitted  the 
following  information  collection  request 
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to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
"sixty  days"  until  August  4.  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
Information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Ben  Hayes.  ATF  National 
Tracing  Center.  244  Needy  Road, 
Martinsburg.  WV  25401. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Yom 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  infonnation  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  infonnation  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Interstate  Firearms  Shipment  Report  of 
Theft/Loss. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  ATF  F  3310.6. 
Bureau  of  Alcohol.  Tobacco.  Firearms 
and  Explosives. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Other:  None.  The  form  is  part  of 

a  volimtary  program  in  which  the 
common  carrier  and/ or  shipper  report 
losses  or  thefts  of  firearms  from 
interstate  shipments.  ATF  uses  this 


information  to  ensure  that  the  firearms 
are  entered  into  the  National  Crime 
Infonnation  Center  to  initiate 
investigations  and  to  perfect  criminal 
cases. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  It  is  estimated  that  550 
respondents  will  complete  a  20-minute 
focm. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  Kith  the 
collection:  There  are  an  estimated  182 
annual  total  burden  hours  associated 
with  this  collection. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer.  Deputy 
Clearance  Officer,  Information 
Management  and  Security  Staff,  Justice 
Management  Division.  Department  of 
Justice.  Patrick  Henry  Building,  Suite 
1600.  601  D  Street  NW.,  Washington, 
DC  20530. 

Dated:  May  29,  2003. 
Brenda  E.  Dyer, 

Deputy  Clearance  Officer,  Department  of 
Justice. 
[FR  Doc.  03-13905  Filed  6-2-03;  8:45  am] 

BILUNG  CODE  4410-FB-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Salutation  Consortium, 
Inc. 

Notice  is  hereby  given  that,  on  May  6. 
2003.  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.SX:.  4301 
et  seq.  ("the  Act"),  Salutation 
Consortium,  Inc.  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Conunission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circiunstances. 
Specifically,  Nicolae  Borota  (individual 
member).  Baia  Mare,  ROMANIA  has 
been  added  as  a  party  to  this  ventiu-e. 
In  addition.  Salutation  Consortimn,  Inc. 
has  changed  its  address  from  Harker 
Heights,  TX  to  Matsudo-shi.  JAPAN. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project 
Membership  in  this  group  research  . 
project  remains  open,  and  Salutation 
Consortium.  Inc.  intends  to  file 
additional  vnritten  notification 
disclosing  all  changes  in  membership. 


On  March  30. 1995.  Salutation 
Consortiiun.  Inc.  filed  its  original 
notification  pursuant  to  section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pinsuant  to  section  6(b)  of  the 
Act  on  June  27, 1995  [60  FR  33233]. 

The  last  notification  was  filed  with 
the  Department  on  December  10,  2002. 
A  notice  was  published  in  the  Federal 
Register  pinsuant  to  section  6(b)  of  the 
Act  on  January  13.  2003  [68  FR  1642]. 

Constance  K.  Robinson. 

Director  ofOperatiops,  Antitrust  Division. 
(FR  Doc.  03-13763  Filed  6-2-03;  8:45  ami 
BUJJNG  CODE  4410-11-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

May  27,  2003.     L  _  .  .  _  .  _  -  — 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  chapter  35).  A  copy  this  ICR. 
with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obteiin  documentation,  contact  Darrin 
King  on  202-693-4129  (this  is  not  a  toll- 
free  number)  or  E-Mail: 
king,  darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs. 
Attn:  OMB  Desk  Officer  for  the 
Occupational  Safety  and  Health 
Administration.  Office  of  Management 
and  Budget,  Room  10235.  Washington. 
DC  20503  (202-395-7316  /  this  is  not  a 
toll-free  nxunber),  within  30  days  from 
the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 


33184 


Federal  Register / Vol.  68,  No.  106 /Tuesday,  June  3,  2003 /Notices 


are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 


Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Occupational  Safety  and 
Health  Administration  (OSHA).    " 

Title:  Benzene. 

OMB  Number:  1218-0129. 

Frequency:  On  occasion. 


Type  of  Response:  Recordkeeping  and 
third  party  disclosure. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  government;  and  State, 
local  or  tribal  government. 

Number  of  Respondents:  13,498. 


Information  collection  requirement 


Exposure  Monitoring: 

Initial.  Periodic,  and  Additional  Monitoring , 

Initial  Exposure-Monitonng  Results  

Periodic  Exposure-Monitoring  Results  

Additional  Exposure-Monitoring  Results  

Written  Compliance  Plan  

Respiratory  Protection  (Fit  Testing) 

Medical  Surveillance: 

Medical  Examinations: 

Initial  Medical  Examinations 

Penodic  Examinations 

Additional  Examinations  and  Referrals  

Information  Provided  to  Pfiysician 

Provide  Physician  s  Written  Opinion  to  employee 
Communication  of  Benzene  Hazards: 

Signs  and  Lat>els 

Material  Safety  Data  Streets 

Employee  Information  and  Training  

Record  keeping: 

Exposure  Monitonng  Results: 

Penodic  Monitonng  Records  

Additional  Monitonng  Records  

Medical  Records  

Records  AvailabtUty  ; 

Federal  Access : 

Records  Transfer 

Totals 


Annual 
responses 


0 

0 

20.247 

1.350 

6.749 

0 


10,800 
41,647 
109 
52.556 
52,556 


20,247 

1.350 

52.556 

5,256 

4 

3 


Average  re- 
sponse time 
(flours) 


0.00 
0.00 
0.08 
0.08 
050 
0.00 


2.00 
2.00 
4.00 
0.08 
0.08 

0.00 
0.00 
0.00 


0.08 
0.08 

o.oe 

0.08 
0.08 
1.00 


Annual  burden 
flours 


0 
0 

1,620 
108 

3,375 
0 


21,600 

83,294 

436 

4,204 

4,204 


0 
0 
0 


1,620 

108 

4,204 

420 

1 

3 


265,428 


125,197 


Total  Annualized  capital/startup:  SO. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $8,1 79,958. 

Description:  OSHA  is  proposing  to 
extend  the  information-collection 
requirements  specified  in  the  Benzene 
Standard  (29  CFR  1MQ.1028).  The 
information-collection  requirements 
specified  in  the  Benzene  Standard 
protect  employees  from  the  adverse 
health  effects  that  may  result  from 
occupational  exposure  to  benzene.  The 
major  information-collection 
requirements  in  the  Standard  include 
conducting  employee  exposure 
monitoring,  notifying  employees  of  their 
benzene  exposures,  implementing  a 
written  compliance  program, 
implementing  medical  surveillance  of 
employees,  providing  examining 
physicians  with  specific  information, 
ensuring  that  employees  receive  a  copy 
of  their  medical-surveillance  results, 
maintaining  employees'  exposure- 
monitoring  and  medical-surveillance 
records  for  specific  periods,  and 
providing  access  to  these  records  by 
OSHA,  the  National  Institute  for 


• 

Occupational  Safety  and  Health,  the 
employee  who  is  the  subject  of  the 
records,  the  employee's  representative, 
and  other  designated  parties. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

|FR  Doc.  03-13801  Filed  6-2-03;  8:45  ami 

MLUNG  COOe  4S10-2»-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Labor  Research  Advisory  Council; 
Reestabllshment 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act, 
and  after  consultation  with  General 
Services  Administration.  1  have 
determined  that  reestablishment  of  the 
Labor  Research  Advisory  Council  is  in 
the  public  interest  in  connection  with 
the  performance  of  duties  imposed  on 
the  Department  of  Labor. 

The  Council  will  advise  the 
Commissioner  of  Labor  Statistics 
regarding  the  statistical  and  analytical 
work  of  the  Bureau  of  Labor  Statistics, 


providing  perspectives  on  these 
programs  in  relation  to  the  needs  of  the 
labor  unions  and  their  members. 

Council  membership  and 
participation  in  the  Council  and  its 
subcommittees  are  broadly 
representative  of  union  organizations  of 
all  sizes  of  membership,  with  national 
coverage  that  reflects  the  geographical, 
industrial,  and  occupational  sectors  of 
the  economy. 

The  Council  will  function  solely  as  an 
advisory  body  and  in  compliance  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act.  The  Charter  will  be 
filed  with  the  Library  of  Congress  and 
the  appropriate  congressional 
committees. 

Interested  persons  are  invited  to 
submit  comments  regarding 
reestablishment  of  the  Labor  Research 
Advisory  Council.  Such  comments 
should  be  addressed  to:  Deborah  P. 
Klein,  Associate  Commissioner.  Office 
of  Publications  and  Special  Studies, 
Bureau  of  Labor  Statistics,  Department 
of  Labor,  Postal  Square  Building,  2 
Massachusetts  Avenue,  NE., 
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Washington,  DC,  20212,  telephone:  202- 
691-5900. 

Signed  in  Washington.  DC  this  23rd  day  of 
May,  2003. 
Elaine  L.  Chao, 
Secretary  of  Labor. 

(FR  Doc.  03-13800  Filed  6-2-03;  8:45  am] 
BUJNG  COOE  4S10-24-P 


DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

[Application  Number  [>-10659] 

Proposed  Class  Exemption  for 
Acquisition  and  Sale  of  REIT  Shares  by 
Indh^idual  Account  Plans  Sponsored 
by  Trust  REITS 

agency:  Employee  Benefits  Security 
Administration,  Department  of  Labor. 
ACTION;  Notice  of  proposed  class 
exemption. 

summary:  This  document  contains  a 
notice  of  a  proposed  class  exemption 
from  certain  prohibited  transaction 
restrictions  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA  or 
the  Act)  and  from  certain  taxes  imposed 
by  the  Internal  Revenue  Code  of  1986 
(the  Code).  If  granted,  the  proposed 
exemption  would  permit  the 
acquisition,  holding  or  sale  of  publicly 
traded  shares  of  beneficial  interest  in  a 
real  estate  investment  trust  (REIT),  that 
is  structured  under  state  law  as  a 
business  trust  (Trust  RETT),  by 
individual  account  plans  sponsored  by 
the  REIT  or  its  affifiates.  The  proposed 
exemption,  if  granted,  would  affect 
participants  and  beneficiaries  of 
employee  benefit  plans  involved  in  such 
transactions,  as  well  as  the  REITs  and 
their  affiliates  that  sponsor  such  plans. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  shall  be  submitted 
to  the  Department  before  August  4, 
2003. 

ADDRESSES:  All  written  comments  and 
requests  for  a  public  hearing  (preferably 
3  copies)  should  be  sent  to:  Employee 
Benefits  Security  Administration,  Room 
N-5649.  200  Constitution  Avenue,  NW.. 
Washington,  DC  20210,  Attention:  REIT 
Class  Exemption  Proposal.  Comments 
may  be  sent  by  fax  to  (202)  219-0204  or 
by  e-mail  to  moffittb@ebsa.dol.gov.  The 
application  for  exemption  (Application 
Number  D-1065g),  as  well  as  all 
comments  received,  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room.  Employee  Benefits 
Security  Administration,  U.S. 
Department  of  Labor,  Room  N-1513, 


200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  W.  Selvaggio,  Office  of 
Exemption  Determinations.  Employee 
Benefits  Security  Administration,  U.S. 
Department  of  Labor.  Washington  DC 
20210  (202)  693-8540  (not  a  toll-fi«e 
nimiber). 

SUPPt-EMENTARY  INFORMATION:  This 
document  contains  a  notice  that  the 
Department  is  proposing  a  class 
exemption  from  the  restrictions  of 
sections  406(a),  406(b)(1)  and  (b)(2),  and 
407(a)  of  the  Act  and  from  the  sanctions 
resulting  itova  the  application  of  section 
4975  of  the  Code,  bj^  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code. 
Relief  for  the  transactions  was  requested 
in  an  application  (Application  No.  D- 
10659)  submitted  by  the  National 
Association  of  Real  Estate  Investment 
Trusts  (NAREIT  or  the  Applicant) 
pursuant  to  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  August  10,  1990).'  Pursuant 
to  its  authority,  the  Department  is 
proposing  additional  conditions  with 
respect  to  die  relief  requested  by  the 
Applicant. 

Executive  Order  12866  Statement     - 

Under  Executive  Order  12866.  the 
Department  must  determine  whether  the 
regulatory  action  is  "significant"  and 
therefore  subject  to  the  requirements  of 
the  Executive  Order  and  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB).  Under  section  3(f),  the 
order  defines  a  "significant  regulatory 
action"  as  an  action  that  is  likely  to 
result  in  a  rule  (1)  having  an  aimual 
effect  on  the  economy  of  $100  million 
or  more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  referred  to  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or  (4) 
raising  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 


President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  proposed  class  exemption  has 
been  drafted  and  reviewed  in 
accordance  v«th  Executive  Order  12866, 
section  1(b),  Principles  of  Regulation. 
The  Department  has  determined  that  , 
this  proposed  amendment  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866.  section  3(f). 

Accordingly,  it  does  not  requke  an 
assessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
order. 


'  Section  102  of  Reorganization  Plan  No.  4  of 
1978,  5  U.S.C.  App.  1  (1996)  generally  transferred 
the  authority  of  the  Secretary  of  the  Treasur>'  to 
issue  exemptions  under  section  4975(c)(2)  of  the 
Code  to  the  Secretary  of  Labor.  For  purposes  of  this 
exemption,  references  to  specific  provisions  of  Title 
I  of  the  Act.  unless  otherwise  specified,  refer  also 
to  the  corre«ponding  provisions  of  the  Code. 


Paperwork  Reduction  Act 

As  part  of  its  continuing  effort  to 
reduce  paperwork  and  respondent 
burden,  the  Department  of  Labor 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportimity  to  comment  on  proposed 
cuid  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95)  (44  U.S.C.  3506(c)(2)(A)).  This  helps 
to  ensure  that  requested  data  can  be 
provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 

Currently,  EBSA  is  soliciting 
conmients  concerning  the  information 
collection  request  (ICR)  included  in  this 
Notice -of  a  Proposed  Class  Exemption 
for  Acquisition  and  Sale  of  REIT  Shares 
by  Individual  Account  Plans  Sponsored 
by  Trust  REITs  (referred  to  for  the 
purpose  of  the  ICR  as  Disclosures  lor 
Transactions  with  Trust  REIT  Shares).  A 
copy  of  the  ICR  may  be  obtained  by 
contacting  Joseph  S.  Piacentini,  Office 
of  Policy  and  Research,  U.S.  Department 
of  Labor,  Employee  Benefits  Security 
Administration.  200  Constitution 
Avenue.  NW..  Room  N-5618, 
Washington.  DC  20210.  Telephone  (202) 
693-8410;  Fax:  (202)  219-4745.  These 
are  not  toll-free  nimibers. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503; 
Attention:  Desk  Officer  for  the 
Employee  Benefits  Seciu-ity 
Administration.  Although  conunents 
may  be  submitted  through  August  4, 
2003  OMB  requests  that  comments  be 
received  within  30  days  of  publication 
of  the  Notice  of  Proposed  Exemption  to 
ensure  dieir  consideration. 

The  Department  has  submitted  a  copy 
of  the  Notice  of  Proposed  Exemption  to 
OMB  in  accordance  with  44  U.S.C. 
3507(d)  for  review  of  its  information 
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collections.  The  Department  and  OMB 
are  particularly  interested  in  comments 
that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information. will  have 
practical  utility: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  tlie 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriated  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

NAREIT  has  requested  this  class 
exemption  in  order  to  provide  Plans 
established  by  Trust  REITS  with  the 
option  of  offering  a  beneficial  interest  in 
the  Trust  REIT  in  the  form  of  Qualifying 
REIT  Shares  (as  defined  in  III(j))  to 
participants  in  plans  sponsored  by  the 
REIT  or  its  Employer  Affiliates.  Further, 
NAREIT  has  requested  retroactive  relief 
from  sections  406(a).  406(b)(1),  and 
(b)(2)  and  407(a)  of  the  Act  and  from  the 
taxes  imposed  by  section  4975(a)  and  (b) 
of  the  Code  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
for  certain  transactions  relating  to  the 
prior  acquisition,  holding,  or  sale  of 
shares  of  beneficial  interest  in  Trust 
REITS.  The  Department  has  proposed 
prospective  relief  for  transactions 
occurring  on  or  after  the  date  of 
publication  of  the  grant  of  the  final 
exemption  in  the  Federal  Register  and 
limited  retroactive  relief  for  transactions 
that  occurred  within  six  years  of  the 
publication  of  the  final  exemption  in  the 
Federal  Register.  Only  Section  11(b), 
Prospective  Conditions,  constitutes  a 
collection  of  information  under  PRA  95. 

Under  section  408(a)  of  ERISA,  prior 
to  granting  an  exemption,  the  Secretary 
must  make  a  finding  that  the  exemption 
is:  (1)  Administratively  feasible,  (2)  in 
the  interests  of  the  plan  and  its 
participants  and  beneficiaries,  and  (3) 
protective  of  the  rights  of  participants 
and  beneficiaries  of  such  plan.  In  order 
for  the  Department  and  others  to 
determine  that  the  conditions  of  this 
exemption  have  been  met,  the 
Department  proposes  to  require  the 
disclosure  of  certain  information  by 
administrators  of  Plans  that  acquire. 


hold,  or  sell  Trust  REIT  shares  to 
participants. 

In  its  application,  NAREIT  has 
indicated  that  among  all  REITS,  228  are 
publicly  traded,  with  52  of  these 
structured  as  business  trusts  under  state 
law  (Trust  REITS).  NAREIT  has  also 
indicated  that  of  the  52  publicly  traded 
Trust  REITS,  approximately  80%,  or  42, 
offer  individual  account  pension  plans 
with  individual  investment  direction  of 
participant  contributions,  and  that 
nearly  all  of  the  42  Plans  provide  for 
some  form  of  employer  match.  Finally, 
NAREIT  has  indicated  that 
approximately  14  plans  would  be 
considered  small,  in  that  they  have 
fewer  than  100  participants  (such  that 
there  are  28  large  plans).  NAJIEIT 
believes  that  nearly  all  of  the  42  plans 
will  make  use  of  the  exemption  when  it 
is  granted. 

The  Department  has  estimated  that 
about  5,300  participants  may  be  affected 
by  the  proposed  exemption.  While  the 
Department  does  not  know  the  niunber 
of  participants  in  plans  that  may 
include  the  option  to  purchase  Trust 
REIT  shares,  it  bases  its  estimate  on 
information  provided  by  NAREIT 
indicating  that,  of  the  42  Trust  REITS 
that  sponsor  401  (k)  plans,  28  are  large 
and  14  are  small.  Estimating  that  the  14 
small  plans  have  80  employees  each 
(1,120  employees),  and  that  the 
remaining  larger  plans  have  150 
employees  (4,200  employees), 
approximately  5,300  employees  may  be 
offered  the  option  to  purchase  Trust 
REIT  Shares  or  may  have  Trust  REIT 
shares  contributed  to  their  individual 
accounts  under  the  proposed 
exemption.  The  Department  welcomes 
comments  and  relevant  data  on  the 
estimated  number  of  employees  that 
might  take  advantage  of  the  proposed 
exemption. 

The  information  collection  prbvisions 
of  the  proposed  exemption  are  found  in 
Sections  11(b)(4)  (pertaining  to  the 
prospectus  and  reports),  II0>)(5)  (records 
and  statements  regarding 
confidentiality),  II(b)(10)  (specific 
information  about  REIT  share 
transactions),  II(b)(ll)  (recordkeeping), 
and  111(e)(5)  (independent  fiduciary 
acknowledgement).  These  requirements 
are  sununarized  below  for  purposes  of 
the  submission  for  approval  under  PRA 
95.  The  actual  terms  of  the  proposed 
exemption  should  be  consulted  for 
purposes  of  relief  from  ERISA 
prohibitions  otherwise  applicable  to  the 
purchase  of  Trust  REIT  shares. 

Prospectus  and  Periodic  Reports.  In 
order  to  obtain  prospective  relief  from 
statutory  prohibitions,  a  Trust  REIT 
traded  on  4  national  securities  exchange 
or  market  system,  or  an  agent  or  affiliate 


thereof,  must  furnish  the  person 
directing  an  investment  (i.e.,  the 
participant  or  independent  fiduciary) 
the  most  recent  prospectus  and 
quarterly  and  annual  reports  concerning 
the  Trust  REIT  both  prior  to,  or 
immediately  after,  the  initial  investment 
and  regularly  thereafter  as  updated 
prospectuses  and  quarterly  and  annual 
reports  are  published. 

NAREIT  has  indicated  that  issuers  of 
REFT  Trust  shares  currently  provide 
prospectuses  and  annifel  reports  to 
investors;  therefore,  this  condition  can 
be  satisfied  by  usual  business  practices. 
However,  under  the  proposed 
exemption,  quarterly  reports  that  are 
filed  with  the  SEC  under  Rule  15d-13 
of  the  Securities  Exchange  Act  of  1 934 
must  also  be  distributed  to  investors  in 
Trust  REIT  Shares.  Because  the 
quarterly  report  is  required  for  SEC 
registrants,  no  preparation  burden  arises 
&t)m  this  requirement.  The  Department 
believes  that  quarterly  reports  will  be 
distributed  to  employees  in  the  same 
manner  that  prospectuses  and  annual 
reports  are  distributed,  either 
electronically,  provided  that  the 
requirements  for  electronic  distribution 
under  ERISA  are  satisfied,  or  through 
regular  mail.  The  cost  of  regular  mail  at 
$.40  per  mailing  would  be  about  $6,400 
for  the  distribution  of  three  quarterly 
reports.  The  fourth  quarter  report  is 
assumed  to  be  incorporated  in  the 
annual  report.  Electronic  distribution 
would  represent  an  annual  cost  savings 
of  $6,400. 

Disclosures.  The  Trust  REIT  or 
Employer  Affiliate  is  required  to 
disclose  specific  information  about  the 
operation  of  the  Trust  REIT.  Under 
Section  11(b)(5).  the  Plan  must  provide 
participants,  when  they  become  eligible 
to  participate  in  the  Plan,  with  a 
statement  describing  the  procedures 
established  for  maintaining 
confidentiality  with  regard  to  the 
purchase,  sale,  holding,  and  share 
voting  rights  of  Trust  REIT  Shares,  as 
well  as  information  identifying  the 
fiduciary  responsible  for  monitoring 
compliance  with  the  confidentiality 
procedures.  , 

In  addition,  under  Section  II(b)(10), 
the  Trust  REIT  or  the  Employer  Affiliate 
must  furnish  to  the  person  that  is 
directing  the  investment,  prior  to  an 
initial  investment  transaction, 
information  about  fees  or  transaction 
costs,  the  role  of  the  Trust  REIT,  if  any, 
as  a  principal  in  the  transaction,  the 
name  of  the  exchange  or  market  system 
on  which  the  Qualifying  REIT  Shares 
are  traded,  and  the  fact  that  copies  of 
the  proposed  and  final  exemption  are 
available  upon  request.  While  the 
Department  believes  that  all  of  the 
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information  required  to  be  disclosed  is 
readily  available,  each  of  the  Trust 
REITS  making  use  of  the  exemption  is 
expected  to  expend  time  and  resoinces 
to  compile  the  required  information  and 
conform  it  with  the  other  materials 
customarily  used  in  communicating 
information  that  is  either  required  to  be 
provided  to  ()lan  participants  (such  as 
Summary  Plan  Descriptions,  or 
disclosures  required  to  meet  conditions 
of  ERISA  section  404(c)  and  related 
regulations  at  29  CFR  2550.404c-l).  or 
that  the  employer  otherwise  provides  to 
assist  plan  participants  in 
understanding  and  making  use  of  their 
benefits.  The  Department  estimates  that 
compiling  these  disclosures  will  require 
a  one-time  preparation  investment  of 
about  4  hours  per  plan,  and  that  they 
will  be  distributed  along  with  other  plan 
materials.  It  is  expected  that  this  work 
will  be  completed  by  outside 
professionals  at  a  cost  of  $75  per  hour. 
The  resulting  cost  burden  is  estimated 
to  be  about  $12,600. 
,  .   Recordkeeping.  Although  Section 
II(b)(ll)  requires  that  records  be 
maintained  to  demonstrate  compliance 
with  the  terms  of  the  exemption,  this 
requirement  is  consistent  with  statutory 
recordkeeping  requirements  under 
ERISA,  and  with  requirements 
pertaining  to  maintenance  of  tax 
records.  As  such,  the  provision  imposes 
no  additional  burden. 

Acknowledgement.  Finally,  based  on 
the  terms  of  the  definition  foimd  in 
Section  111(e)(5).  where  an  Independent 
Fiduciary  is  involved  in  a  Trust  REIT 
transaction,  the  Independent  Fiduciary 
must  acknowledge  in  writing  that  he  or 
she  is  a  fiduciary  and  has  the 
appropriate  training  and  experience  to 
perform  the  services  contemplated  by 
the  exemption.  It  is  anticipated  that  the 
applicable  plan  fiduciary  will 
incorporate  this  acknowledgement  in 
the  written  investment  management  or 
trustee  agreement  outlining  the  terms 
and  conditions  of  its  retention  as  a  plan 
service  provider  that  already  exists  as 
part  of  usual  and  customary  business 
practice.  As  such,  a  written 
acknowledgement  is  not  expected  to 
impose  any  measurable  additional 
burden. 

Type  of  Collection:  New. 

Agency:  Department  of  Labor,  ' 

Employee  Benefits  Security 
Administration. ' 

Title;  Disclosures  for  Transactions 
with  Trust  REIT  Shares  (Prohibited 
Transaction  Exemption  xx-xx  (niunber 
to  be  assigned  when  granted). 

OMB  Control  Number:  1210-New. 

Affected  Public:  Business  or  other  for 
profit;  Individuals  or  households;  Not- 
for-profit  institutions. 


Respondents:  42. 

Responses:  42. 

Frequency  of  Response:  On  occasion; 
quarterly;  annually. 

Estimated  Burden  Hours:  0. 

Estimated  Capital/Startup  Costs: 
$12,600. 

Estimated  Annual  Costs  (Operating  &■ 
Maintenance}:  $6,400. 

Estimated  Total  Annual  Cost: 
$19,000. 

I.  Discussion  of  the  Application 

The  application  contains  facts  and 
representations  with  regard  to  the 
requested  exemption  that  are 
summarized  below.  Interested  persons 
are  referred  to  the  application  on  file 
with  the  Department  for  the  complete 
representations  of  the  Applicant. 

The  Applicant.  NAREIT.  is  a 
Washington.  DC-based  trade  association 
that  supports  the  legislative,  capital 
formation,  and  educational  needs  of  the 
real  estate  investment  trust  (REIT) 
industry.  REITs  are  entities  that 
combine  the  capital  of  investors  to 
acquire,  or  provide  financing  for.  real 
estate  investment.  According  to  the , 
Applicant,  NAREIT  represents  nearly  all 
of  the  228  REITs  in  the  United  States 
whose  shares  are  publicly  traded.^ 
NAREIT  requests  this  exemption  on 
behalf  qi  publicly  traded  REITs  that  are 
structiu^d  under  state  law  as  business 
trusts  and  which  issue  equity  interests 
in  the  form  of  shares  of  beneficial 
interest  (Trust  REITs). 

The  Applicant  represents  that  REITs 
are  customarily  stnictiu^d  for  state  law 
piuposes  either  as  corporations  or 
trusts.  Corporate  REITs  issue  equity 
interests  in  the  form  of  stock.  Trust 
REITs,  under  state  law,  issue  equity 
interests  in  the  form  of  shares  of 
beneficial  interest  (shares).  According  to 
the  Applicant,  the  use  of  a  trust  as  a 
REIT  business  form  is  becoming  more 
common  and,  of  the  228  publicly  traded 
REITs  operating  in  the  United  States 
that  are  closely  followed  by  NAREIT,  52 
are  structured  as  business  trusts. 

The  Applicant  explains  that,  in 
coimection  with  the  management  of  a 
Trust  REIT's  business,  either  the  Trust 
REIT,  or  a  corporation  or  a  partnership 
owned  by  the  Trust  REIT,  employs  the 
individuals  who  engage  in  real  estate 
and  trust  management  services  (an 
employer).  The  Trust  REIT  owns  the 


real  estate  either  directly  or  through 
another  entity.  The  term  "Employer 
Affiliate"  as  used  herein,  refers  to  an 
entity  that  sponsors  an  individual 
account  plan  and  which  is  owned  50 
percent  or  more  by  a  Trust  REIT.  The 
Applicant  explains  that  because  the 
REIT's  ownership  interest  in  the 
Employer  Affiliate  is  50  percent  or 
more,  that  entity  may  be  deemed  to  be 
an  affiliate  of  the -REFT  under  section 
407(d)(7)  of  the  Act  ^  and,  accordingly, 
the  REIT's  shares  may  be  considered 
"employer  securities"  for  purposes  of 
section  407(d)(1)  of  the  Act,  in 
connection  with  any  plan  sponsored  by 
such  Employer  Affiliate.'' 

The  Applicant  states  that  many  Trust 
REITs,  or  their  Employer  Affiliates, 
sponsor  or  have  adopted  tax -qualified 
"individual  account  plans,"  as  that  term 
is  defined  in  section  3(34)  of  the  Act,  in 
which  employees  of  the  Trust  REIT  and/ 
or  its  Employer  Affiliates  participate. 
Typically,  these  Plans  (as  defined  in 
section  III  (f))  contain  qualified  cash  or 
deferred  arrangements  within  the 
meaning  of  Code  section  401(k).  and 
may  provide  for  employer  matching 
contributions,  profit-sharing 
contributions,  or  both.  The  Applicant 
represents  that  in  some  Plans  the 
participant's  account  is  separated  into 
two  parts.  The  plan  administrator  may 
account  ior  a  participant's  elective 
deferrals,  and  earnings  thereon, 
separately  from  the  company's 
contributions — i.e.,  the  company's 
matching  or  profit-sharing 
contributions.  This  separate  accounting 
usually  occurs  in  situations  in  which 
the  participant  has  the  right  to  direct 
investment  of  his  or  her  elective  salary 
deferral  amounts  and  their  earnings,  but 
does  not  direct  the  investment  of 
contributions  made  on  his  or  her  behalf. 

The  Applicant  asserts  that  it  is 
common  for  employers,  including 
employers  that  are  publicly  traded 
REITs  formed  as  corporations,  to  offer 


2  The  Applicant  has  limited  its  request  to  REITs 
whose  shares  of  beneficial  interest  are  publicly 
traded  on  the  following  national  exchanges  or 
market  systems:  the  New  York  Stock  Exchange,  the 
American  Stock  Exchange,  and  the  National 
Association  of  Securities  Dealers  Automated 
Quotation  f>)ational  Market  System  (NASDAQ 
National  Market).  Accordingly,  the  term  "publicly 
traded"  as  used  below  refers  only  to  shares  traded 
on  these  exchanges  or  market  systems. 


^Section  407(dH7)  of  the  Act  provides  that  "a 
corporation  is  an  affiliate  of  an  employer  if  it  is  a 
member  of  any  controlled  group  of  corporations  (as 
defined  in  section  1563(a)  of  Title  26.  except  that 
"applicable  percentage"  shall  be  substituted  for  "80 
percent"  wherever  the  latter  percentage  appears  in 
each  section)  of  which  the  employer  who  maintains 
the  plan  is  a  member.  For  purposes  of  the  preceding 
sentence,  the  term  "applicable  percentage"  means 
50  percent..or  such  lower  percentage  as  the 
Secretari'  may  prescribe  by  regulation.  A  person 
other  than  a  corporation  shall  be  treated  as  an 
affiliate  of  an  employer  to  the  extent  provided  by 
regulations  of  the  Secretary.  An  employer  which  is 
a  person  other  than  a  corporation  shall  be  treated  , 
as  affiliated  with  another  person  to  the  extent         ^ 
provided  by  regulations  of  the  Secretar>' *   *   '.". 

■•  No  regulations  have  been  issued  under  407(d)(7) 
of  the  Act.  In  the  absence  of  regulations,  the 
Department  is  providing  no  opinion  herein  as  to 
whether  non-corporate  entities  may  be  deemed  an 
afRliateofaREIX. 
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employer  securities  as  an  investment  or 
investment  option  under  the  individual 
account  plans  that  they  sponsor.  The 
stock  of  a  corporate  RETT  may  constitute 
"qualifying  employer  seciuities"  for 
purposes  of  section  407(d)(5)  of  the 
Act,*  and,  if  so,  the  individual  account 
plans  sponsored  by  corporate  REITs 
may  invest  in  and  hold  such  stock 
without  engaging  in  a  prohibited 
transaction.^  The  Applicant  notes  that 
statutory  provisions  under  the  Act 
specifically  allow  plan  investments  in 
qualifying  employer  securities,  and 
Department  regulations  specifically 
reference  the  acquisition  of  qualifying 
employer  seciirities  with  respect  to 
participant-directed  individual  account 
plans.  ^ 

The  Applicant  believes  that  shares 
issued  by  a  publicly  traded  Trust  REIT 
constitute  "securities"  within  the 
meaning  of  section  2(1)  of  the  Seciuities 
Act  of  1933.  The  Applicant  argues  that 
because  shares  of  beneficial  interest 
issued  by  a  Trust  REIT  are  seciuities, 
they  also  constitute  "employer 
securities"  in  connection  with  Plans 
covering  employees  of  such  Trust  REIT 
and  its  Employer  Affiliates.*  The 
Applicant  asserts  that,  while  it  is  clear 
that  shares  issued  by  Trust  REITs  do  not 
constitute  "marketable  obligations"  (as 
defined  under  section  407(e)  of  the  Act) 
or  interests  in  a  "publicly  traded 
partnership,"  as  defined  imder  the 
Code,  it  is  unclear  whether  such  shares 
would  constitute  "stock"  and,  thus, 
satisfy  the  definition  of  "qualifying 
employer  security"  in  section  407(d)(5) 
of  the  Act.  In  this  regard,  section 
407(a)(1)  of  the  Act  provides  that  a  plan 


'  Section  407(d)(S)  provides,  in  part:  "The  term 
qualifying  'employer  security'  means  an  employer 
security  which  is: 

(A)S^k. 

(B)  a  marketable  obligation  (as  defined  in 
subsection  (e)  of  this  section),  or 

(C)  an  interest  in  a  publicly  traded  partnership  (as 
defined  in  section  7704(b)  of  title  26).  but  only  if 
such  partnership  is  an  existing  partnership  as 
defined  in  section  102n(c)(2)(A)  of  the  Revenue 
Act  of  1987  (Pub.  L  100-203)   " 

•Section  407(b)(1)  provides  that  the  percentage 
limitations  of  "subsection  (a)  of  this  section  shall 
not  apply  to  any  acquisition  or  holding  of 
qualifying  employer  securities  or  qualifying 
employer  real  property  by  an  eligible  individual 
account  plan."  The  Department  notes  that,  for  plan 
years  beginning  on  or  after  1/1/99.  plans  may  not 
require  that  more  than  10  percent  of  an  elective 
deferral  account  be  invested  in  qualifying  employer 
securities,  subject  to  certain  exceptions.  Section 
407(b)(2),  as  amended  by  Pub.  L.  105-34  section 
lS24(a)  (August  8.  1997). 

'29CFR  2550.404c-l(d)(2)(ii)(E)(4). 

•  Under  ERISA  section  3(20),  the  term  "security" 
has  the  same  meaning  as  such  term  has  under 
section  2(1)  of  the  Securities  Act  of  1933.  ERISA 
section  407(d)(1)  defines  an  employer  security  as  "a 
security  issued  by  an  employer  of  employees 
covered  by  the  plan,  or  by  an  affiliate  of  such 
employer." 


may  not  acquire  or  hold  any  employer 
seciuity,  which  is  not  a  qualifying 
employer  securify.  If  the  shares  are  not 
qualifying  employer  securities,  the 
Plans  sponsored  by  the  Trust  REITs  and 
their  Employer  Affiliates  cannot  rely  on 
sections  407  »  and  408(e)  1°  of  the  Act  to 
obtain  relief  from  the  prohibitions  of 
sections  406  and  407  of  the  Act  for  the 
acquisition,  holding  or  sale  of  Trust 
REIT  shares." 

The  Applicant  believes  that  REITs 
structured  as  business  trusts  are 
virtually  indistinguishable  firom  REITs 
structured  as  corporations.  The 
Applicant  notes  that  under  the  Code,  all 
tax-qualified  REITs  are  treated  as 
corporations  for  federal  income  tax 
purposes,  notwithstanding  their 
business  structure. '^  According  to  the 
Applicant,  Treasury  Reg.  section  1.856- 
1(d)(1)  requires  that  a  Trust  REIT's 
trustees  have  the  rights  and  powers  "to 
meet  the  requirement  of  centralization 
of  management,"  meaning  that  RETT 
trustees  must  have  the  "continued 
exclusive  authority"  to  manage  the 
affairs  of  the  Trust  REIT.  The  Applicant 
further  notes  that:  the  shareholders  of 
Trust  REITs  possess  the  same  limited 
liabilify  protection  as  do  stockholders  of 
corporate  REITs;  Trust  REITs  are 
managed  by  trustees  in  much  the  same 
way  as  corporations  are  managed  by 
directors:  and  shareholders  of  Trust 
REITs  elect  trustees  just  as  stockholders 
of  corporate  REITs  elect  directors. 
According  to  the  Applicant,  in  many 
states.  Trust  REITs  may  issue  more  than 
one  class  of  shares,  or  may  issue 
preferred  or  convertible  classes  of 
shares.  13  Further,  in  many  states,  the 


"See  note  5,  Supra. 

>°  Section  408(e)  provides  that:  "sections  406  and 
407  129  U.S.C  1106  and  1107)  shall  not  apply  to 
the  acquisition  or  sale  by  a  plan  of  qualifying 
employer  securities  (as  defined  in  section  407(d)(5) 
(29  U.S.C.  1107(d)(5)))  or  acquisition,  sale  or  lease 
by  a  plan  of  qualifying  employer  real  property  (as 
defined  in  section  407(d)(4)  (29  U.S.C. 
U07(d)(4)))- 

(1)  if  such  acquisition,  sale,  or  lease  is  for 
adequate  consideration  (or  in  the  case  of  a 
marketable  obligation,  at  a  price  not  less  favorable 
to  the  plan  than  the  price  determined  under  section 
407(e)(1)  129  U.S.C.  1107(e)(l)|). 

(2)  if  no  commission  is  charged  with  respect 
thereto,  and  (3)  if  (A)  the  plan  is  an  eligible 
individual  account  plan  (as  defined  in  section 
407(d)(3)  129  U.S.C.  1 107(d)(3))).  or  (B)  in  the  case 
of  an  acquisition  or  lease  of  qualifying  employer 
real  property  by  a  plan  which  is  not  an  eligible 
individual  account  plan,  or  of  an  acquisition  of 
qualifying  employer  securities  by  such  a  plan,  the 
lease  or  acquisition  is  not  prohibited  by  section 
407(a)  (29  use.  1107(a)l." 

"In  proposing  this  exemption,  the  Department  is 
providing  no  opinion  herein  as  to  whether  shares 
of  a  Trust  RETT  constitute  "stock"  for  purposes  of 
section  407(d)(5). 

»  See  Code  section  B56(a)(3). 

"The  Applicant  provides  the  following  citation 
in  support  of  its  assertion:  Tex.  Civ.  Stat  3.1. 


rules  that  govern  procedures  for 
amending  a  Trust  REIT's  declaration  of 
trust  conform  to  the  rules  that  govern 
amending  a  corporate  charter,  and  the 
rules  governing  the  amendment  of  a 
Trust  REIT's  bylaws  conform  to  the 
rules  governing  the  amendment  of  a 
corporation's  bylaws.'*  The  Applicant 
argues  that  the  marketplace  makes  no 
distinction  between  publicly  traded 
Trust  REITs  and  publicly  traded 
corporate  REITs.  In  addition.  Trust  RETT 
shareholders  and  corporate  RETT 
stockholders  receive  the  same  type  of 
disclosure  dociunents  required  by  the 
Securities  and  Exchange  Commission, 
and  the  trading  rules  of  the  stock 
exchanges  apply  in  the  same  manner. 
The  Applicant  concludes  that  the 
ownership  and  legal  operation  of  Trust 
REITs  and  corporate  REITs  are  virtually 
the  same  and  that  the  hallmark  of 
corporate  status,  limited  liabilify  to 
equify  investors,  is  provided  under  state 
law  to  shareholders  of  Trust  REITs  just 
as  it  is  to  stockholders  of  corporations.  ^^ 

The  Applicant  represents  mat,  despite 
these  similarities  and  uniform  treatment 
for  federal  income  tax  purposes,  the 
distinction  in  RETT  business  form  for 
state  law  piuposes  creates  an  anomaly 
for  those  Trust  REITs  that  sponsor 
individual  accoimt  plans.  Thus,  in  the 
absence  of  an  administrative  exemption, , 
.  the  Applicant  asserts  that  a  Trust  REIT 
which  has  /oughly  the  same 
capitalization  as  a  corporate  REIT, 
whose  shares  bear  the  same  indicia  of 
ownership  and  offer  the  same  investor, 
protection  against  liabilify  as  shares 
issued  by  a  corporate  REIT,  whose 
business  is  managed  by  shareholder- 
appointed  trustees  just  as  a  corporate 
REIT's  business  is  managed  by 
shareholder-appointed  directors,  whose 
shares  are  traded  on  the  same  national 
exchange  as  a  corporate  RETT,  and 
whose  shares  are  traded  at  nearly  the 
same  daily  volume  as  a  corporate  REIT, 
may  be  prohibited  from  allowing  its 
employees  to  share  in  the  growth  of  the 
business  through  the  company's 
individual  account  plan,  even  though  it 
may  be  permissible  for  the  corporate 
RETT  to  do  so. 

The  Applicant  requests  a  class 
exemption  to  permit  Trust  REITs  whose 
shares  are  publicly  traded  the  same 
opportunity  as  corporate  REITs  by 
allowing  their  employees  to  share  in  the 
growth  of  the  business  through  their 


>*The  Applicant  provides  the  following  citations 
in  support  of  its  assertion:  Md.  Corps.  &  Assns. 
Ann.  8-501;  Tex.  Corps.  &  Assns.  Aim  9.1,  23.1. 

"The  Applicant  provides  the  following  citations 
in  support  of  its  assertion:  Md.  Corps,  ft  Assns.  Ann 
8-601;  3  Cal.  Corp.  Code  23001;  Del.  Code  Ann.  Tit. 
12.  3803:  III.  Rev.  Stot.  Ch.  745,  para.  60.2.;  Tex. 
Corps,  ft  Assns.  Aim.  6138A-9.1.  e.l38A-9.1. 


Federal  Register / Vol.  68,  No.  106 / Tuesday,  June  3,  2003 /Notices 


33189 


individual  accoimt  plans.  The 
Applicant  believes  that  employees  of 
Trust  REITs  are  disadvantaged 
compared  with  employees  of  REITs 
structured  as  corporations  under  state 
law,  even  though  all  REITs  are  treated 
as  corporations  for  federal  income  tax 
purposes. 

Tne  requested  exemption  is  limited  to 
Plans  sponsored  by  a  Trust  REIT  or  its 
affiliates  in  which  the  Plan's  investment 
was  in  Qualifying  REIT  Shares  (as 
defined  in  section  III(j)]  which  are  not 
subject  to  any  restrictions  on  transfer 
other  than  restrictions  required  under 
applicable  securities  and  exchange  rules 
or  to  maintain  REIT  status  under  the 
Code.  The  Applicant  represents  that,  in 
order  to  maintain  REIT  status,  it  is 
routine  for  the  REIT's  trust  instruments 
to  restrict  shareholders  from  transferring 
shares  of  beneficial  interest  if  such 
transfer  would  result  in  shareholders 
violating  the  Code's  closely-held 
ownership  test,  or  if  such  transfer 
otherwise  would  cause  the  REIT  to  fail 
to  qualify  as  a  REIT  under  the  Code.'® 
The  Applicant  believes  that,  particularly 
in  the  context  of  publicly  traded  REITs, 
these  customary  restrictions  would  not 
impair  in  any  way  the  ability  of  Plans 
to  quickly  sell  or  dispose  of  Trust  REIT 
shares  previously  acquired.  According 
to  the  Applicant,  no  Trust  REIT  would 
contribute  to,  or  allow  the  acquisition 
by,  an  individual  account  plan  of  REIT 
shares  not  subject  to  these  customary 
restrictions.  '  ■ 

The  Applicant  asserts  that  this 
exemption  is  in  tte  interest  of 
participants  and  beneficiaries  because  it 
will  afford  employees  of  publicly  traded 
Trust  REITs,  or  their  Employer 
Affiliates,  the  opportunity  to  invest  in 
shares  of  beneficial  interest  issued  by 
their  employers  through  individual 
account  plans,  thus  enabling  such 
persons  to  share  in  the  growth  of  each 
respective  employer's  business.  Further, 
the  Applicant  believes  this  investment 
option  will  generally  afford  participants 
and  beneficiaries  an  efficient  and 


'^According  to  the  Applicant,  in  order  for  an 
entity  to  qualify  as  a  REI"!"  under  the  Code,  no  more 
than  50  percent  in  value  of  outstanding  shares  of 
beneficial  ownership  may  be  owned,  actually  or 
constructively,  by  five  or  fewer  individuals  during 
the  last  half  of  a  taxable  year  or  during  a 
proportionate  part  of  a  shorter  taxable  year.  See 
Code  section  856(h).  In  addition,  if  a  REIT  or  an 
owner  of  10%  or  more  of  a  REIT  actually  or 
constructively  own  10%  or  more  of  a  tenant  of  that' 
RpIT  (or  a  tenant  of  a  partnership  in  which  the  REIT 
is  a  pEirtner),  the  rent  received  by  the  REIT  (either 
directly  or  indirectly)  from  such  tenant  will  not  be 
qualifying  income  for  purposes  of  the  REIT  gross 
income  tests  of  the  Code  unless  such  tenant  is  a 
taxable  REIT  subsidiary  of  the  REIT  and  certain 
other  requirements  are  met.  See  Code  section 
856(d)(2)(B),  A  REIT's  shares  also  must  be 
beneficially  owned  by  1(X)  or  more  persons.  See 
Code  section  856(a)(5). 


inexpensive  means  to  participate  in  the 
growth  and  profitability  of  the  real 
estate  sector  of  the  economy. 

The  Applicant  asserts  that  the 
requested  exemption  is  protective  of  the 
rights  of  participants  and  beneficiaries 
because  the  participant  determines 
whether  or  not  his  or  her  elective 
deferrals  will  be  invested  in  shares  of 
beneficial  interest.  In  addition,  only 
those  Trust  REITs  with  publicly  traded 
shares  are  included  in  the  exemption, 
thus  providing  sufficient  liquidity  and 
pricing  protections.  Finally,  the 
Applicant  proposes  that,  with  respect  to 
the  participant  directed  portion  of  an 
Account  (as  defined  in  sectioii  ni(a)),  no 
more  than  25  percent  of  the  account 
balance  may  be  invested  in  Trust  REIT 
shares. 

The  Applicant  requfests  prospective 
and  retroactive  relief  for  the 
contribution,  purchase,  holding  or  sale 
of  Trust  REIT  shares  by  plans  sponsored 
by  the  Trust  REIT  and/or  its  afiijiates. 
The  Applicant  submits  that  the 
requested  exemption  meets  the 
standards  of  section  408(a)  for  granting 
exemptive  relief  from  the  prohibited 
transaction  provisions. 

n.  Description  of  the  Proposed 
Retroactive  Exemption 

On  the  basis  of  the  representations 
made  by  the  Applicant,  the  Department 
is  proposing  limited  retroactive  relief 
&Dm  the  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2),  and  407(a)  of  the 
Act  and  from  the  taxes  imposed  by 
section  4975(a)  and  (b)  of  the  Code,  by 
reason  of  section  4975(c)(1)(A)  through 
(E)  of  the  Code  for  the  following 
transactions  for  the  period  beginning  six 
years  prior  to  the  (late  of  publication  of 
the  final  exemption  in  the  Federal 
Register  and  ending  on  the  date  of 
publication  of  the  final  exemption:  (1) 
■  The  purchase  or  sale  of  Qualifying  REIT 
Shares  where  the  decision  to  purchase 
or  sell  these  securities  was  made  by  a 
participant,  or  by  a  fiduciary  that  was 
independent  of  the  Trust  REFT  and  its 
affiliates;  (2)  the  contribution  of 
Qualifying  REIT  Shares  to  the  Plan  by 
an  employer:  and  (3)  the  holding  of 
Qualifying  REIT  Shares;  provided  that 
the  conditions  of  the  exemption  were 
met  at  the  time  of  the  transaction. 

The  Applicant  has  requested  that  the 
period  of  retroactive  relief  be  sufficient 
to  encompass  transactions  for  which  the 
applicable  statute  of  limitations  under 
the  Act  has  not  yet  run.'^  Specifically, 


the  Applicant  has  requested  that  the 
relief  look  back  six  years,  nine  months 
from  the  date  of  publication  of  the 
exemption,  based  on  its  belief  that  a 
court  might  find  that  the  beginning  of 
the  statutory  period  was  the  date  that 
the  transaction  was  reported  on  the 
Form  5500,'"  rather  than  the  date  on 
which  the  transaction  occurred.  Because 
the  six-year  statuie  of  limitations,  unlike 
the  three-year  statute  of  limitations, 
does  not  require  actuetl  knowledge  of  the 
transaction,  the  statute  of  limitations 
runs  from  the  date  of  the  transaction, 
absent  fraudulent  concealment.'"  The 
Department  has  determined  that  it  is 
appropriate  to  provide  retroactive  relief  . 
for  a  period  of  six  years  prior  to  the  date 
the  final  exemption  is  published  in  the 
Federal  Register. 

The  Applicant  initially  requested 
retroactive  relief  for  all  Trust  REIT 
Share  contributions,  purchases, 
holdings,  and  sales.  The  Applicant 
explaihed  that  because  Trust  REIT  plans 
believed  that  the  employers'  shares  were 
covered  by  the  statutory  exemption 
under  ERISA  section  408(e)  for 
"qualifying  employer  securities,"  some 
of  the  shares  contributed  by  the   • 
employer  were  subject  to  a  lockup,  i.e. 
participants  could  not  sell  the  shares 
contributed  to  their  account  for  some 
period  of  time.  The  Applicant  is    ^ 
unaware  whether  any  shares  piut:hased 
by  participants  or  independent 
fiduciaries  were  also  subject  to  a  lockup. 
Therefore,  the  Department  has 
determined  to  limit  proposed  retroactive 
relief  to  employer  contributed  shares, 
including  those  subject  to  a  lockup.  The 
Department  is  also  providing  relief 
where  either  the  participant  or  an 
independent  fiduciary  had  investment 
discretion  to  sell  such  shares.  Where 
participants  exercised  their  discretion  to 
invest  in  Trust  REIT  shares  for  their 
own  account  they  must  have  been 
permitted  to  give  instructions  to  sell 
such  shares  at  least  quarterly.  In  the 
case  of  Trust  REIT  shares  purchased  by 
the  independent  fiduciary',  that 
independent  fiduciary  must  have  had 
the  authority  to  divest  the  Account  of 


"  Section  413  of  the  Act  provides,  "No  action 
may  be  commenced  under  this  subchapter  with 
respect  to  a  fiduciar>''s  breach  of  any  responsibility, 
duty,  or  obligation  under  this  part,  or  with  respect 
to  a  violation  of  this  part,  after  the  earlier  of — 


(1)  six  years  after  (A)  the  date  of  the  last  action 
which  constituted  a  part  of  the  breach  ur  violation, 
or  (B)  in  the  case  of  an  omission,  the  latest  date  on 
which  the  fiduciary  could  have  cured  the  breach  or 
violation,  or 

(2)  three  years  after  the  earliest  date  on  which  the 
plaintiff  had  actual  knowledge  of  the  breach  or 
violation:  except  that  in  the  case  of  fraud  or 
concealment,  such  action  may  be  commenced  net 
later  than  six  years  after  the  date  of  discovery  of 
such  breach  or  violation." 

'*  Section  104(a)(1)  provides  "The  administrator 
of  any  employee  benefit  plan  subject  to  this  part 
shall  file  with  the  Secretary  the  annual  report  for 
a  plan  year  within  210  days  after  the  close  of  such 
year  *   *   *." 
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the  Qualifying  REIT  Shares  without 
restriction.  The  Department,  however, 
speciBcally  solicits  comments  from 
interested  persons  on  whether  the  scope 
of  the  exemption  should  be  modified  to 
include  additional  retroactive  relief  for 
other  transactions  involving  Tni.st  REIT 
Shares  that  were  subject  to  a  lockup. 

Where  the  participant  or  the 
independent  fiduciary  had  discretion  to 
purchase  or  sell  Qualifying  REIT  Shares, 
the  proposed  exemption  requires  that 
the  participant  or  a  fiduciary 
independent  of  the  Trust  REIT  had  the 
authority  to  vote,  tender  and  exercise 
similar  ownership  rights  with  respect  to 
those  such  shares. 

The  Applicant  suggested  that  any 
person  or  entity  independent  of  the  Plan 
Sponsor  (as  defined  in  section  111(g))  or 
its  affiliates  should  qualify  as  an 
independent  fiduciary  for  purposes  of 
the  exemption.  The  Department  has 
clarified  the  Applicant's  suggestion  to 
make  it  clear  that  the  independent 
fiduciary  must  also  be  independent  of 
any  affiliates  of  the  Trust  REIT  or  its 
Employer  Affiliates. 

Tne  Department  has  adopted  the 
Applicant's  suggestion  that  the  price  at 
which  shares  must  have  been 
contributed,  purchased  and  sold  must 
be  the  prevailing  market  price  on  the 
Primary  Exchange  on  which  these 
shares  were  traded.  In  addition,  no 
commissions  or  other  fees  could  be 
charged  if  share  transactio'ns  were 
directly  with  the  Trust  REIT  or  the 
shares  were  contributed  by  the  Plan 
Sponsor. 

The  Department  believes  that  it  is 
appropriate  to  narrow  the  Trust  REIT 
class  of  shares  covered  by  this 
exemption  by  limiting  the  definition  of 
the  term  "Primary  Exchange." 
Accordingly,  for  purposes  of  this 
proposed  exemption,  relief  is  limited  to 
Trust  REIT  shares  traded  on:  The  New 
York  Stock  Exchange  (NYSE),  the 
American  Stock  Exchange  (AMEX).  or 
the  National  Association  of  Securities 
Dealers  Automated  Quotation  System 
National  Market  (NASDAQ  National 
Market).  In  this  regard,  the  Applicant 
has  represented  that  the  opening  and 
closing  prices  for  REIT  shares  listed  on 
the  exchanges  or  the  NASDAQ  National 
Market  are  published  daily  in  numerous 
newspapers  throughout  the  country,  and 
trading  prices  for  such  listed  securities 
are  readily  available  on  the  Internet. 
Therefore,  by  limiting  the  proposed 
exemption  to  Trust  REIT  shares  traded 
on  the  NYSE,  AMEX  or  the  NASDAQ 
National  Market,  the  Department 
believes  that  participants  and 
beneficiaries  will  have  easy  access  to 
the  current  trading  prices  of  the  Trust 
REIT  shares  held  in  their  Accounts. 


In  response  to  the  Department's 
concern  as  to  whether  there  would  be 
sufficient  trading  liquidity  to  ensure 
that  Plans  could  readily  dispose  of  REIT 
shares,  the  Applicant  provided  the 
following  information:  The  NYSE. 
AMEX,  and  the  NASDAQ  National 
Market  each  impose  requirements 
relating  to  minimum  capitalization, 
minimum  number  of  publicly-held 
shares  eligible  for  trading,  and 
minimum  number  of  shareholders  in 
order  for  a  public  company  to  be  listed, 
or  in  the  case  of  the  NASDAQ  National 
Market,  designated,  on  such  exchange  or 
system.^" 

The  Department  adopted  the 
Applicant's  suggestion  that  transactions 
between  Accounts,  initiated  at  the 
direction  of  the  participants  or  an 
independent  fiduciary,  be  permitted  in 
order  to  save  brokerage  costs.  Under  the 
proposed  exemption,  where  investment 


-0  According  to  the  Applicant,  the  NYSE  listing 
rules  include,  inter  alia,  a  requirement  of  2.^00 
public  shareholders  together  with  average  monthly 
trading  volume  of  100,000  shares,  or  500  public 
shareholders  together  with  average  monthly  trading  ' 
volume  of  1.000.000  shares,  or  2,000  shareholders 
holding  at  least  100  shares.  Sw  NYSE  Rule  102.01  A 
(NYSE  Listed  Company  Manual.  2002).  Rule 
1 02.01  B  generally  requires  companies  to 
demonstrate  an  aggregate  market  value  of  publiclv- 
held  shares  (i.e.,  shares  held  by  persons  other  than 
directors,  officers,  their  immediate  families  or  10% 
stockholders)  of  not  less  than  S60  million,  in  the 
case  of  companies  applying  for  listing  in  connection 
with  their  initial  public  offerings  or  a  spin-off,  or 
SlOO  million  for  other  companies.  See  NYSE  Rule 
102.01  B  (NYSE  Listed  Company  Manual.  2002). 

The  rules  of  the  AMEX  require  that  a  listed 
.  company  have  (1)  at  least  500.000  shares  publicly 
held  and  eligible  for  trading  and  a  minimum  of  800 
public  shareholders  or  (2)  1,000.000  Shares  publicly 
held  and  eligible  for  trading  together  with  a 
minimum  of  400  public  shareholders.  AMEX  may 
also  consider  listing  the  equity  .securities  of 
companies  with  at  least  500.000  shares  publicly 
held  and  eligible  for  trading,  a  minimum  of  400 
public  shareholders,  and  an  average  daily  trading 
volume  of  2,000  shares  for  the  six  months  prior  to 
the  date  application  is  made  for  the  listing.  For 
purposes  of  satisfying  the  requirement  of  400  or  800 
minimum  public  shareholders,  shares  held  by 
officers,  directors  and  persons  with  a  10%  interest 
or  more  are  not  taken  into  account.  The  AMEX  also 
generally  requires  a  minimutn  market  price  of  S3 
per  share,  and  at  least  S3  million  aggregate  market 
value  for  publicly  held  shares  "for  a  reasonable 
period  of  time  prior  to  the  filing  of  the  li.sting 
application."  See  American  Stock  Exchange  Rule 
102  (The  American  Stock  Exchange  Company 
Guide,  CO-I.  2000). 

The  NASDAQ  National  Market  imposes 
alternative  criteria  in  order  to  be  designated  on  the 
siystem.  but  in  general  an  equity  issuer  may  not  be 
designated  unless  (1)  at  least  1.100.000  shares  are 
held  by  the  public  and  eligible  for  trading  (shares 
held  by  officers,  directors,  or  beneficial  owners  of 
more  than  10  percent  of  the  outstanding  shares  are 
not  counted  toward  the  1.100.000  share 
requirement):  (2)  the  market  value  of  the  publicly 
held  shares  eligible  for  trading  are  at  least  S8 
million.  S18  million,  or  S20  million  (depending  on 
length  of  operating  history  and  number  of  market 
makers):  (3)  the  minimum  bid  price  is  S5  or  more; 
and  (4)  the  issuer  has  a  minimum  of  400 
shareholders  who  own  100  shares  or  more.  See 
NASD  Manual.  Rule  4420  [CCH.  1998). 


decisions  are  implemented  through  the 
netting  of  purchases  and  sales  between 
Accounts,  the  transactions  would  be 
valued  at  the  closing  market  price  for 
that  day  on  the  Primary  Exchange  on 
which  the  shares  are  traded.  The 
Department  cautions  that,  in  order  for 
transactions  to  satisfy'  this  condition, 
such  trades  must  be  done  in  an  objective 
and  a  mechanical  fashion,  so  that 
neither  the  buying  nor  the  selling 
participant  is  favored  in  the  transaction. 

Under  the  Department's  proposed 
exemption,  the  covered  transactions 
must  meet  an  arm's-length  test.  Under 
this  test,  at  the  time  of  the  transaction, 
the  terms  of  the  transaction  must  be  at 
least  as  favorable  to  the  Plan  or  the 
Account  as  the  terms  generally  available 
between  unrelated  parties. 

The  Applicant  had  originally 
requested  retroactive  relief  for  all 
Accounts,  including  those  whose  assets 
were  invested  up  to  100  percent  in  REIT 
Shares.  After  careful  consideration  of 
the  issue,  the  Department  has 
determined  that  it  would  not  be 
practical  to  develop  a  single  percentage 
limitation  that  would  apply  to 
investment  in  Qualifying  REIT  Shares 
by  all  individual  account  plans 
maintained  by  Trust  REITs  or  their 
Employer  Affiliates,  in  view  of  the 
variety  of  REITs  that  would  be  subject 
to  the  proposal  and  the  different  types 
of  real  estate  activities  engaged  in  by 
such  entities.  In  this  regard,  the 
Department  notes  that  section  404(a]  of 
the  Act  requires,  among  other  things, 
that  a  fiduciary  discharge  his  duties 
with  respect  to  a  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  and  in  a  prudent  fashion. 
Section  404(a)(1)(C)  further  requires  that 
a  fiduciary  diversify  the  investments  of 
the  plan  so  as  to  minimize  the  risk  of 
large  losses,  unless  under  the 
circumstances  it  is  clearly  prudent  not 
to  do  so.  Section  404(a)(2)  provides  that, 
in  the  case  of  an  eligible  individual 
account  plan,  the  diversification 
requirement  of  section  404(a)(1)(C)  and 
the  prudence  requirement  (only  to  the 
extent  that  it  requires  diversification)  of 
section  404(a)(1)(B)  are  not  violated  by 
acquisition  or  holding  of  qualifying 
employer  real  property  or  qualifying 
employer  sectirities.  To  the  extent  that 
the  Qualifying  REIT  Shares  do  not 
constitute  stock  for  purposes  of  section 
407(d)(5)  of  the  Act,  the  exception 
contained  in  section  404(a)(2)  from  the 
diversification  requirements  of  the  Act 
would  not  apply  to  a  Plan's  investment 
in  Qualifying  REIT  Shares.  Accordingly, 
it  is  the  responsibility  of  a  fiduciary  of 
each  Plan  intending  to  take  advantage  of 
the  relief  provided  by  this  proposed 
exemption  to  determine  the  appropriate 
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level  of  investment  in  Qualifying  REIT 
Shares,  based  on  the  particular  facts  and 
circumstances,  consistent  with  its 
responsibilities  under  section  404  of  the 
Act. 

m.  Description  of  the  Proposed 
Prospective  Exemption 

On  the  basis  of  the~  representations 
made  by  the  Applicant,  the  Department 
is  proposing  prospective  relief  fium  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  (b)(2),  and  407(a)  of  the  Act  and  the 
taxes  imposed  by  section  4975(a)  and  (b) 
of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code  for 
the  following  transactions  occurring 
after  the  date  of  publication  of  the  final 
exemption  in  the  Federal  Register  (1) 
The  purchase  or  sale  of  Qualifying  REIT 
Shares  where  the  decision  to  purchase 
or  sell  these  securities  is  made  by  a 
participant,  or  by  an  Independent 
Fiduciary;  (2)  the  contribution  of 
Qualifying  REIT  Shares  to  the  Plaii  by 
an  employer;  and  (3)  the  holding  of 
Qualifying  REIT  Shares;  provided  that 
the  conditions  of  the  exemption  are  met 
at  the  time  of  the  transaction. 

Prospectively,  contributed  shares  may 
not  be  subject  to  a  lockup.  In  addition, 
to  help  ensure  that  participants  are  not 
subject  to  pressure  to  invest  in,  or  to 
continue  to  hold,  employer  securities, 
the  confidentiality  of  their  investment 
and  voting  decisions  with  respect  to  all 
such  shares  are  protected  under  the 
exemption.  In  this  regard,  the  proposed 
exemption  requires  the  appointment  of 
a  fiduciary  that  is  responsible  for 
confidentiality.  It  also  requires  that  the 
Plan  provide  participants,  in  writing, 
the  procedures  established  to  protect 
confidentiality  of  information  relating  to 
the  piu-chase,  holding,  and  sale  of 
Qualifying  REIT  Shares  and  the  exercise 
of  voting,  tender  and  other  similar  rights 
with  respect  to  such  shares.  Further, 
should  any  situation  arise  where  the 
fiduciary  determines  that  there  is  a 
potentisd  for  undue  influence  upon 
participants  and  beneficiaries  with 
respect  to  the  exercise  of  shareholder 
rights,  the  Plan  shall  appoint  an 
independent  fiduciary  (who  may,  but 
need  not  be,  the  Independent  Fiduciary 
(as  defined  in  section  III  (e))  to  carry  out 
activities  related  to  this  particular 
situation.^' 

If  the  Employer  Affiliate,  or  the  Trust 
REIT  exerts  undue  influence  over  the 
shareholder  decisions  of  the 
participants  and  beneficiaries  in  Plans 
covered  by  this  proposed  exemption. 


this  proposed  exemption  shall  not  apply 
to  any  transactions  involving  shares 
subject  to  such  influence.  For  example, 
tender  offers,  mergers  and  acquisitions 
are  likely  to  generate  the  need  for  an 
indepei\dent  fiduciary  to  provide 
additional  safeguards  for  participant 
confidentiality  .22 

Section  Ill(e)  of  the  proposal  defines 
the  term  "Independent  Fiduciary"  as  a 
trustee  or  investment  manager  who  had 
equity  capital  of  at  least  $1  million  and 
has  assets  under  management  of  over 
$50  million.  This  fiduciary  must  be 
independent  of  the  Trust  REIT,  the 
Employer  Affiliate,  and  any  of  their 
affiliates.  In  this  regard,  the  Trust  REIT, 
the  Employer  Affiliate,  or  any  of  their 
affiliates,  may  not  own  any  interest  in 
the  Independent  Fiduciary  and  the 
Independent  Fiduciary  may  not  own 
more  than  5  percent  of  the  Trust  REIT, 
the  Employer  Affiliate  or  any  of  their 
affiliates.  The  Independent  Fiduciary 
must  acknowledge  in  writing  th^t  it  is 
a  fiduciary  and  that  it  has  the 
appropriate  technical  training  or 
expertise  to  perform  the  services 
contemplated  by  this  proposed 
exemption.  The  Independent  Fiduciary 
may  not  receive  more,  than  one  percent 
(1%)  of  its  current  gross  income  for 
federal  tax  purposes,  (as  measiu-ed  by 
the  prior  year's  taxable  income)  from  the 
Trust  REIT,  the  Employer  Affiliate  and 
their  affiliates.  Lastly,  while  serving  as 
an  Independent  Fiduciary  and  for  6 
months  after  it  ceases  to  serve  in  this 
capacity,  the  Independent  Fiduciary 
may  not  acquire  property  from,  sell 
property  to,  or  borrow  any  funds  fit>m 
the  Trust  REIT,  the  Employer  Affiliate, 
or  any  affiliates  thereof. 

Where  Qualifying  REIT  Shares  are 
purchased  or  sold  on  the  Primary 
Exchange,  the  broker  executing  the 
transactions  must  be  independent  of  the 
Trust  REIT,  any  Employer  Affiliate,  the 
Independent  Fiduciary  and  any 
affiliates  thereof. 

Certain  information  must  be  disclosed 
to  the  participant  or  the  Independent 
Fiduci^  prior  to  the  initial  covered 
transaction  that  occurs  after  publication 
of  the  final  exemption  in  the  Federal 
Register.  The  disclosures  must  describe, 
among  other  things,  any  fees  or 
transaction  costs,  the  role,  if  any,  of  the 
Trust  REIT  as  a  principal  in  the 
transaction,  and  the  exchange  or  market 
system  where  Qualifying  REIT  Shares 
are  traded.  Finally,  the  participant  or 
Independent  Fiduciary  must  be 


"  This  requirement  was  modeled  after  the 
regulations  on  "independent  exercise  of  control" 
under  section  404(c)  of  the  Act.  29  CFR  2550.404c- 
1  (d)(2)(ii)(EK4)(vui)  &  (ix). 


^^  In  the  preamble  to  the  404(c)  regulations  cited 
above,  the  Department  stated  that  it  agreed  with  the 
commentators  that  "situations  where  the  potential 
for  undue  employer  influence  may  exist  include 
tender  offers,  exchange  offers  and  contested  board 
elections."  57  FR  46906, 46927  (October  13,1992). 


informed  that  copies  of  the  proposed 
and  final  exemption  are  available  upon 
request. 

Consistent  with  the  practice  followed 
in  other  prohibited  transaction  class 
exemptions  granted  by  the  Department", 
the  proposal  contains  a  condition 
requiring  the  Trust  REIT  or  its  Employer 
Affiliates  utilizing  the  exemption  on  a 
prospective  basis  to  maintain,  for  a 
period  of  six  years  fi-om  the  date  of  each 
covered  transaction,  subject  to  limited 
exceptions,  the  records  necessary  to 
enable  certain  persons  to  determine 
whether  the  applicable  conditions  of  the 
exemption  have  been  met.  Such  persons 
include  any  duly  authorized  employee 
or  representative  of  the  Department  or 
the  Internal  Revenue  Service,  any  plan 
fiduciary,  any  participant  or  beneficiary 
of  the  plan  whose  Accoimt  is  invested 
in  Qualifying  REIT  Shares,  any 
employer  of  employees  covered  by  the 
Plan,  and  any  employee  organizations 
whose  members  are  covered  by  the  Plan. 
All  records  must  be  unconditionally 
available  at  their  customary  location  for 
examination  during  normal  business 
hours  by  the  above-described  persons. 
However,  the  Trust  REIT  or  its 
Employer  Affiliates  may  refuse  to 
disclose  to  a  person,  other  than  a  duly 
authorized  employee  or  representative 
of  the  Department  or  the  Internal 
Revenue  Service,  commercial  or 
financial  information  that  is  privileged 
or  confidential. 

General  Information   - 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  imder  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  firom  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply 
and  the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act 
which  require,  among  other  things,  that 
a. fiduciary  discharge  his  duties 
respecting  the  plan  solely  in  the  • 
interests  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries;     ' 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible. 
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in  the  interests  of  plans  and  their 
participants  and  beneHciaries  and 
protective  of  the  rights  of  the 
participants  and  beneHciaries  of  plans; 

(3)  If  granted,  the  proposed  class 
exemption  will  be  applicable  to  a 
particular  transaction  only  if  the 
transaction  satisfies  the  conditions 
specified  in  the  class  exemption;  and 

(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of.  any  other 
provisions  of  ERISA  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Comments 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  public  hearing  on  the  proposed 
exemption  to  the  address  and  within  the 
time  period  set  forth  above.  All 
comments  will  be  made  a  part  of  the 
record.  Comments  and  requests  should 
state  the  reasons  for  the  writer's  interest 
in  the  proposed  exemption.  Comments 
received  will  be  available  for  public 
inspection  with  the  application  for 
exemption  at  the  address  set  forth 
above. 

TV.  Proposed  Exemption 

The  Department  has  under 
consideration  the  grant  of  the  following 
class  exemption  under  the  authority  of 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836.  32847  August  10,  1990.) 

Section  I.  Covered  Transactions 

(a)  For  the  period  from  six  years  prior 
to  the  date  of  publication  of  the  final 
class  exemption  in  the  Federal  Register 
to  the  date  of  publication  of  the  final 
class  exemption  in  the  Federal  Register 
the  restrictions  of  sections  406(a), 
406(b)(1).  406(b)(2).  and  407(a)  of  the 
Act.  and  the  taxes  imposed  by  section 
4975(a)  and  (b)  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
following  transactions,  if  the  relevant 
conditions  set  forth  in  section  11(a) 
below  are  met  at  the  time  of  the 
transaction: 

(1)  The  purchase  or  sale  of  Qualifying 
REIT  Shares  (as  defined  in  section  III(j)) 
on  behalf  of  an  Account  (as  defined  in 
section  111(a))  at  the  direction  of  the 
participant: 

(2)  Tne  purchase  or  sale  of  Qualifying 
REIT  Shares  on  behalf  of  the  Plan  (as 


defined  in  section  ni(f))  at  the  direction 
of  an  independent  fiduciary  (as  defined 
in  section  11(a)(2)); 

(3)  The  contribution  in-kind  of 
Qualifying  REIT  Shares  to  a  Plan  by  an 
employer;  and 

(4)  The  holding  of  the  Qualifying 
REIT  Shares  by  the  Plan,  (b)  Effective 
after  the  date  of  publication  of  the  final 
class  exemption  in  the  Federal  Register, 
the  restrictions  of  sections  406(a). 
406(h)(1).  406(b)(2).  and  407(a)  of  the 
Act.  and  the  taxes  imposed  by  section 
4975(a)  and  (b)  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
following  transactions,  if  the  relevant 
conditions  set  forth  in  section  11(b) 
below  are  met  at  the  time  of  the 
transaction: 

(1)  The  purchase  or  sale  of  Qualifying 
REIT  Shares  on  behalf  of  an  Account  in 
a  Plan  at  the  direction  of  the  participant; 

(2)  The  purchase  or  sale  of  Qualifying 
REIT  Shares  on  behalf  of  the  Plan  at  the 
direction  of  the  Independent  Fiduciary 
(as  defined  in  section  111(e)); 

(3)  The  contribution  in-kind  of 
Qualifying  REIT  Shares  to  a  Plan  by  an 
employer;  and 

(4)  The  holding  of  the  Qualifying 
REIT  Shares  by  the  Plan. 

Section  II.  Conditions 

(a)  Retroactive  Conditions 

(1)  The  participant  has  discretionary 
authority  to  direct  the  trustee  to: 

(A)  Sell  the  Qualifying  REIT  Shares 
purchased  by  the  participant  for  his 
own  Account  no  less  frequently  than 
quarterly;  and 

(B)  Vote,  tender  and  exercise  similar 
rights  with  respect  to  those  Qualifying 
REIT  Shares  in  the  Account  over  which 
the  participant  has  discretion;  or 

(2)  An  independent  fiduciary  has 
discretionary  authority  to  sell  the 
Qualifying  REIT  Shares  purchased  at  the 
direction  of  the  independent  fiduciary 
and  such  independent  fiduciary: 

(A)  Is  a  trustee,  named  fiduciary  or 
investment  manager  with  resp^t  to  the 
Qualifying  REIT  Shares; 

(B)  Is  neither  the  Trust  REIT  (as 
defined  in  section  in(i))  an  Employer 
Affiliate  (as  defined  in  section  111(d))  nor 
an  affiliate  thereof;  and 

(C)  Has  the  discretionary  authority  to 
exercise  the  voting,  tender  and  similar 
rights  with  respect  to  the  Qualifying 
REIT  Shares  purchased  on  behalf  of  a 
Plan.  Notwithstanding  the  foregoing, 
this  paragraph  {2)(C)  shall  be  deemed 
met  if  another  fiduciary  that  is 
independent  of  the  Tnist  REIT  had  the 
right  to  exercise  the  voting,  tender  and 
similar  rights  with  respect  to  the  Trust 
REIT  Shares. 


(3)  Purchases  and  sales  of  Qualifying 
REIT  Shares  by  the  Plan  are  executed: 

(A)  For  cash; 

(B)  On  the  Primary  Exchange  (as 
defined  in  section  111(h))  or  directly  with 
the  Trust  REIT;  and 

(C)  At  the  market  price  for  the  Trust 
RETT  shares  on  the  Primary  Exchange  at 
the  time  of  the  transaction. 

(4)  Notwithstanding  paragraph  (3) 
above,  the  exemption  shall  apply  to 
piu-chases  and  sales  of  Qualifying  REIT 
Shares  between  Accounts  within  a  Plan 
in  order  to  avoid  brokerage  commissions 
and  other  transaction  costs,  provided 
that  the  price  received  by  each  Accoimt 
is  equal  to  the  closing  price  for  the  Trust 
RETT  shares  on  the  Primary  Exchange  on 
the  date  of  the  transaction. 

(5)  At  the  time  the  transaction  is 
entered  into,  the  terms  of  the  transaction 
are  at  least  as  favorable  to  the  Plan  or 
the  Accoimt  as  the  terms  generally 
available  in  comparable  arm's-length 
transactions  between  unrelated  parties. 

(6)  Qualifying  RETT  Shares 
contributed  to,  or  purchased  by,  the 
Plan  from  the  Trust  RETT: 

(A)  Are  conveyed  to  the  Plan  at  or 
below  the  market  price  for  the  Trust 
RETT  shares  on  the  Primary  Exchange  at 
the  time  of  the  transaction;  and 

(B)  Are  conveyed  to  the  Plan  without 
the  payment  of  any  commission  or  other 
fee  in  connection  with  the  transaction. 

(7)  Where  a  participant  has 
discretionary  authority  to  purchase  or 
sell  Qualifying  RETT  Shares;  neither  the 
Trust  RETT,  an  Employer  Affiliate,  the 
independent  fiduciary,  nor  any  affiliates 
thereof  exerts  any  undue  influence  over 
the  decisions  of  the  participants  to 
acquire  or  sell  Qualifying  REIT  Shares. 

(b)  Prospective  Conditions 

(1)  The  participant  has  discretionary 
authorify  to  direct  the  trustee: 

(A)  To  sell  Qualifying  RETT  Shares 
purchased  by,  or  contributed  to,  an 
Account  no  less  frequently  than 
monthly;  and 

(B)  To  vote,  tender  and  exercise 
similar  rights  with  respect  to  those 
Qualifying  RETT  Shares  in  the  Account 
over  which  the  participant  has 
discretion:  or 

(2)  An  Independent  Fiduciary,  as 
defined  in  section  III  (e),  has 
discretionary  authority  to  purchase, 
hold  or  sell  the  Qualifying  REIT  Shares 
and  has  the  discretionary  authority  to 
exercise  the  voting,  tender  and  similar 
rights  with  respect  to  the  Qualifying 
RETT  Shares.  Notwithstanding  the 
foregoing,  this  paragraph  (2)  shall  be 
deemed  met  if  another  fiduciary  that  is 
independent  of  the  Trust  RETT,  the 
Employer  Affiliate  and  any  affiliates 
thereof;  has  the  right  to  exercise  the 
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voting,  tender  and  similar  rights  v«rith 
respect  to  the  Trust  RETT  shares. 

(3)  Where  a  participant  has 
discretionary  authority  to  purchase  or 
sell  Qualifying  RETT  Shares,  neither  the 
Trust  RETT,  an  Employer  Affiliate,  the 
Independent  Fiduciary,  nor  any 
affiliates  thereof: 

(A)  Has  discretionary  authority  or  ' 
control  v\ith  respect  to  the  investment  of 
the  Plan  assets  involved  in  the 
transaction; 

(B)  Renders  any  investment  advice 
[within  the  meaning  of  29  CFR  2510.3- 
21(c)]  with  respect  to  those  assets;  or 

(C)  Exerts  any  luidue  influence  over 
the  decisions  of  the  participants  to 
acqtiire  or  sell  Qualifying  RETT  Shares. 

(4)  Prior  to  or  immediately  after  an 
initial  investment  in  Qualifying  RETT 
Shares,  either  the  Trust  REIT,  or  an 
agent  or  affiliate  thereof  provides  the 
person  who  is  directing  die  investment 
(i.e.,  the  participant  or  the  Independent 
Fiduciary)  with  the  most  recent 
prospectus,  quarterly  report,  and  annual 
report  concerning  the  RETT,  and 
thereafter,  either  the  Trust  RETT,  or  an 
agent  or  affiliate  thereof,  provides  such 
participants  and/or  Independent 
Fiduciary  with  updated  prospectuses, 
quarterly  statements  and  aimual  reports 
as  published. 

(5)  Information  relating  to  the 
purchase,  holding,  and  sale  of 
Qualifying  RETT  Shares,  and  the 
exercise  of  voting,  tender  and  similar 
rights  with  respect  to  such  Qualifying 
RETT  Shares  by  participants  is 
maintained  in  accordance  with 
procedures  designed  to  safeguard  the 
confidentiality  of  such  information 
except  to  the  extent  necessary  to  comply 
with  Federal  or  state  laws  not 
preempted  by  ERISA.  To  safeguard 
confidentiality,  the  Plan  shall: 

(A)  Designate  a  fiduciary  responsible 
for  safeguarding  confidentiality; 

(B)  Provide  participants,  when  they 
become  eligible  to  participate  in  the 
Plan,  with  a  statement  describing  the 
procedures  established  to  provide  for 
the  confidentiality  of  information 
relating  to  the  purchase,  holding  and 
sale  of  Trust  RETT  shares,  and  the 
exercise  of  voting,  tender  and  similar 
rights,  by  participants  and  beneficiaries 
and  the  name,  address  and  telephone 
number  of  the  fiduciary  responsible  for 
monitoring  compliance  with  the 
procedures;  and 

(C)  Appoint,  if  the  fiduciary 
responsible  for  safeguarding  participant 
confidentiality  determines  that  a 
situation  involves  a  potential  for  undue 
employer  influence  upon  participants 
and  beneficiaries  with  regard  to  the 
direct  or  indirect  exercise  of  shareholder 
rights,  an  independent  fiduciary  (who 


may,  but  need  not  be,  the  Independent 
Fiduciary),  to  take  appropriate  action  to 
protect  the  confidentiality  of  the 
participants'  votes.  For  purposes  of  this 
subparagraph  (C),  a  fiduciary  is  not 
independent  if  the  fiduciary  is  affiliated 
with  the  Trust  RETT,  an  Employer 
Affiliate,  or  any  affiliate  thereof. 

(6)  All  piutihases  and  sales  of 
Qualifying  RETT  Shares  by  the  Plan  are 
executed: 

(A)  For  cash; 

(B)  On  the  Primary  Exchange  (as 
defined  in  section  ID  (h))  by  a  broker 
that  is  independent  of  the  Trust  RETT, 
the  Employer  Affiliate,  the  Independent 
Fiduciary,  and  any  affiliates  thereof,  or 
direcUy  with  the  Trust  RETT;  and 

(C)  At  the  market  price  for  the  Trust 
RETT  shares  on  the  Primary  Exchange  at 
the  time  of  the  transaction. 

(7)  Notwithstanding  paragraph  (6) 
above,  the  exemption  shall  apply  to 
purchases  and  sales  of  Qualifying  RETT 
Shares  between  Accounts  within  a  Plan 
in  order  to  avoid  brokerage  conmiissions 
and  other  transaction  costs,  provided 
that  the  transaction  is  executed  at  the 
closing  price  for  the  Trust  RETT  shares 
on  the  Primary  Exchange  on  the  date  of 
the  transaction.  All  such  transactions 
will  take  place  at  the  closing  price  on 
the  business  day  on  which  the 
participant  instruction  is  received,  or  at 
the  closing  price  on  the  next  business 
day  if  the  instruction  is  received  after 
noon  or  such  later  deadline  as 
designated  by  the  bustee  or  named 
fiduciary. 

(8)  At  the  time  the  transaction  is 
entered  into,  the  terms  of  the  transaction 
are  at  least  as  favorable  to  the  flan  or 
the  Account  as  the  terms  generally 
available  in  comparable  arm's-length 
transactions  between  unrelated  parties. 

(9)  Qualifying  RETT  Shares  that  are 
contributed  to,  or  purchased  by,  the 
Plan  from  the  Trust  RETT: 

(A)  Are  conveyed  to  the  Plan  at  or 
belo\y  the  market  price  for  the  Trust 
RETT  shares  on  the  Primary  Exchange  at 
the  time  of  the  transaction; 

(B)  Can  be  imimediately  sold  on  the 
Primary  Exchange;  and 

(C)  Are  conveyed  to  the  Plan  without 
the  payment  of  any  commission  or  other 
fee  in  connection  with  the  transaction. 

(10)  Prior  to  a  participant.  Plan 
Sponsor  (as  defined  in  section  III  (g)  or 
an  Independent  Fiduciary  engaging  in 
an  initial  transaction  under  this 
exemption,  after  the  date  6f  pubUcation 
of  the  final  class  exemption  in  the 
Federal  Register,  the  Trust  RETT  Or  its 
Employer  Affiliate  provides  the 
following  disclosures  to  the  person  who 
exercises  discretionary  authority  with 
respect  to  the  Qualifying  REIT  Shares 
(i.e.,  the  participant  or  the  Independent 


Fiduciary).  Th*  disclosure  must  contain 
the  following  information  regarding  the 
transactions  and  a  supplemental 
disclosure  must  be  made  to  the  person 
directing  the  covered  investments  if 
material  changes  occur  subsequent  to 
the  initial  disclosure.  This  disclosure 
must  include: 

(A)  Disclosure  of  any  fees  for 
brokerage  services  or  transaction  costs 
that  will  be  incurred  as  a  result  of  the 
transactions; 

(B)  Disclosure  of  the  role  of  the  Trust 
RETT,  if  any,  as  a  principal  in  the 
transactions; 

(C)  The  exchange  or  market  system 
where  the  Qualifying  RETT  Shares  »« 
traded;  and 

(D)  A  statemen^that  a  copy  of  the 
proposed  and  final  exemption  shall  be 
provided  to  participants  and  the 
Independent  Fiduciary  upon  request., 

(11)  The  plan  fiduciary  for -a  period  of 
six  years  maintains  the  records 
necessary  to  enable  the  persons 
described  below  in  paragraph  (12)  to 
determine  whether  the  conditions  of 
this  exemption  have  been  met.  except 
that: 

(A)  If  the  records  necessary  to  enable 
the  persons  described  in  paragraph  (12) 
to  determine  whether  the  conditions  of 
the  exemption  have  been  met  are  lost  or 
destroyed,  due  to  circumstances  beyond 
the  control  of  the  plan  fiduciary,  then 
no  prohibited  transaction  will  be 
considered  to  have  occurred  solely  on 
the  basis  of  the  unavailability  of  those 
records;  and 

(B)  No  party  in  interest  other  than  the 
plan  fiduciary  shall  be  subject  to  the 
civil  penalty  that  may  be  assessed  under 
section  502{i)  of  the  Act  or  to  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code  if  the  records  are  not 
maintained  or  are  not  available  for 
examination  as  required  by  paragraph 
(12)  below. 

(12)  (A)  Except  as  provided  below  in 
paragraph  (12)(B)  and  notwithstanding 
any  provisions  of  section  504(a)(2)  and 
(b)  of  the  Act.  the  records  referred  to  in 
paragraph  (llD  are  unconditionally 
available  at  their  customarj'  location  for 
examination  during  normal  business 
hours  by  — 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service, 

(ii)  Any  fiducicuy  of  the  Plan  or  any 
duly  authorized  employee  or 
representative  of  such  fiduciary. 

(iii)  Any  employer  of  participants  and 
beneficiaries  and  any  employee 
organization  whose  members  are 
covered  by  the  Plan,  or  any  authorized 
employee  or  representative  of  these 
entities;  or 
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(iv)  Any  participant  or  beneficiary  of 
the  Plan  who's  Account  is  invested  in 
Qualifying  REIT  Shares  or  the  duly 
authorized  employee  or  representative 
of  such  participant  or  beneficiary; 

(B)  None  of  the  persons  describiad  in 
paragraph  (12)(A)(iiHiv)  shall  be 
authorized  to  examine  trade  secrets  of 
the  Trust  REFT,  or  an  Employer  Affiliate 
or  commercial  or  financial  information 
which  is  privileged  or  confidential. 

Section  III.  Definitions 

For  purposes  of  this  exemption, 

(a)  Accoimt — The  term  "Account" 
means  the  individual  account  of  a 
participant  in  a  defined  contribution 
pension  plan  in  which  benefits  are 
based  solely  upon  the  amount 
contributed  to  the  participant's  account, 
and  any  income,  expenses,  gains  or 
losses,  and  any  forfeitures  of  accounts  of 
other  participants  which  may  be 
allocated  to  such  participant's  account. 

(b)  Affiliate— The  term  "affiliate"  of  a 
person  means: 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  person; 

(2)  Any  officer,  director,  employee,  or 
relative  (as  defined  in  section  3(15)  of 
the  Act)  of  such  person  or  partner  in 
such  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner,  or  employee. 

(c)  Control— The  term  "control" 
means  the  power  to  exercise  a 
controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

(d)  Employer  Affiliate — The  term 
"Employer  Affiliate"  means  any 
corporation,  limited  liability  company 
(LLC),  or  partnership  50  percent  or  more 
owned  by  a  Trust  REIT. 

(e)  Independent  Fiduciary — The  term 
.  "Independent  Fiduciary"  means  a 

person  who: 

(1)  Is  a  trustee  or  an  investment 
manager  (as  defined  in  3(38)  of  the  Act) 
who  had  equity  capital  of  at  least  $1 
million  as  of  the  last  day  of  its  most 
recent  fiscal  year  and  has  client  assets 
under  management  or  control  of  over 
$50  million; 

(2)  Is  not  an  affiliate  of  the  Trust  REIT, 
the  Employer  Affiliate  or  an  affiliate 
thereof; 

(3)  Is  not  a  corporation,  partnership  or 
trust  in  which  the  Trust  REIT,  its 
Employer  Affiliate  or  an  affiliate  thereof 
has  a  one  percent  or  more  ownership 
interest  or  is  a  partner; 

(4)  Does  not  nave  more  than  a  five 
percent  ownership  interest  in  the  Trust 
RETT,  its  Employer  Affiliate  or  an 
affiliate  thereof; 


(5)  Has  acknowledged  in  writing  that: 
(i)  It  is  a  fiduciary;  and 

(ii)  It  has  appropriate  technical 
training  or  experience  to  perform  the 
services  contemplated  by  the 
exemption: 

(6)  For  purposes  of  this  definition,  no 
organization  or  individual  may  serve  as 
Independent  Fiduciary  for  any  fiscal 
year  in  which  the  gross  income  received 
by  such  organization  or  individual  (or 
partnership  or  corporation  of  which 
such  organization  or  individual  is  an 
officer,  director,  or  10  percent  or  more 
partner  or  shareholder)  from  the  Trust 
REIT,  its  Employer  Affiliate  and 
affiliates  thereof,  (including  amounts 
received  for  services  as  an  independent 
fiduciary  under  any  prohibited 
transaction  exemption  gnmted  by  the 
Department)  exceeds  1  percent  of  such 
fiduciary's  gross  income  for  federal  tax 
purposes  in  its  prior  tax  year;  and 

(7)  In  addition,  no  organization  or 
individual  which  is  an  Independent 
Fiduciary  and  no  partnership  or 
corporation  of  which  such  organization 
or  individual  is  an  officer,  director  or  10 
percent  or  more  partner  or  shareholder 
may  acquire  any  property  from,  sell  any 
property  to  or  borrow  any  funds  from 
the  Trust  REIT,  its  Employer  Affiliate  or 
their  affiliates,  during  the  period  that 
such  organization  or  individual  serves 
as  an  Independent  Fiduciary  and 
continuing  for  a  period  of  six  months 
after  suchrorganization  or  individuaj 
ceases  to  be  an  Independent  Fiduciary 
or  negotiates  any  such  transaction 
during  the  period  that  such  organization 
or  individual  serves  as  an  Independent 
Fiduciary. 

(f)  Flan — The  term  "Plan"  means  an 
individual  account  plan  sponsored  by 
the  issuer  of  Qualifying  REIT  Shares  or 
an  Employer  Affiliate  thereof. 

(g)  Plan  Sponsor — The  term  "Plan 
Sponsor"  means  the  Trust  REIT  or  the 
Employer  Affiliate  that  is  the  employer 
of  the  employees  covered  by  the  Plan. 

(h)  Primary  Exchange — The  term 
"Primary  Exchange"  means  the  national 
securities  exchange  or  msirket  system  on 
which  the  Trust  REIT  shares  are 
primarily  traded,  and  which  is  either 
the  New  York  Stock  Exchange,  the 
American  Stock  Exchange,  or  the 
National  Association  of  Securities 
Dealers  Automated  Quotation  System 
National  Market. 

(i)  Trust  REIT— The  term  "Trust 
REIT"  means  a  "real  estate  investment 
trust"  within  the  meaning  of  section  856 
of  the  Code  that  is  organized  as  a  trust 
under  applicable  law. 

(j)  Qualifying  REIT  Shares— The  term 
"Qualifying  REIT  Shares"  means  shares 
of  beneficial  interest  in  a  Trust  REIT 
that: 


(1)  Are  publicly  traded  (as  defined  in 
section  Ill(k);  and 

(2)  Have  no  trading  restrictions  other 
than  those  necessary  to  qualify  for  RETT 
status  or  otherwise  to  satisfy  securities 
law  or  applicable  exchange  or  market 
system  trading  rules. 

(k)  Publicly  Traded— The  term 
"publicly  traded,"  for  purposes  of  this 
exemption,  means  Trust  REIT  shares  of  , 
beneficial  interest  which  are  traded  on 
the  New  York  Stock  Exchange,  the 
American  Stock  Exchange,  or  the 
National  Association  of  Securities 
Dealers  Automated  Quotation  System 
National  Market  System. 

(1)  Participant — the  term  "participant" 
includes  beneficiaries. 

Signed  at  Washington,  DC  this  28th  day  of 
May.  2003. 
Alan  D.  Lebowrit?, 

Deputy  Assistant  Secretary  for  Program 
Operations,  Employee  Benefits  Security 
Administration,  Department  of  Labor. 
[FR  Doc.  03-13899  Filed  6-2-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  May  2003. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated,  or  are  threatened 
to  become  totally  or  partially  separated; 
and 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production 
of  such  firm  or  subdivision. 
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Negative  Determinatioiis  for  Worker 
Adjustment  Assistance 

In  each  of  Ihe  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
None. 

In  the  following  case,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

The  investigation  revealed  that 
criterion  (a)(2)(A)  (I.C.)  (Increased 
imports)  and  (a)(2)(B)  (II.B)  (No  shift  in'^ 
production  to  a  foreign  country)  have 
not  been  met. 
TA-W-51,366;  Georgia-Pacific  Corp., 

Operating  as  James  River  Paper  Co., 

Inc.,  Consume  Products  Div.,  Old 

Town,  ME 
TA-W-51,736;  Safeharbor  Technology 

Corp.,  Satsop.WA 
TA-W-51,551;  Comp-U-Solve 

International,  Inc.,  Elgin,  IL 
TA-W-51,691 ;  Coastal  Apparel,  LLC, 

Tabor  City,  NC 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 
TA-W-51,687&-A,B;  Oshkosb'B'Gosh. 

Inc.,  Oshkosh,  WI,  Osbkosh  B'Gosh 

Retail,  Inc.,  Oshkosh.  Wland  ORG- 

Product  Development  and  Sales, 

Inc.,  Oshkosh,  WI 
TA-W-51,625;  Motorola,  Inc..  iDEN 

Radio  Support  Center,  Elgin,  IL 
TA-W-51,744;  Gateway. Industrial     . 

Services,  Inc.,  fonesboro,  AR 
TA-W-5 1,680;  Siemens  Information  and 

Communications  Network,  Inc.. 

Boca  Raton.  FL 
The  investigation  revealed  that 
criterion  (a)(2)(A)  (I.A)  (no  employment 
declines)  have  not  been  met. 
TA-W-51.241D.  E.F:  Bethlehem  Steel 

Corp.  Currently  Known  as 

International  Steel  Group, 

Piedmont,  NC,  Columbus,  OH  and 

Jackson,  MS 
TA-W-50,981;  Southeastern  Paper 

Products,  a  subsidiary  of  The  Simon 

Group,  Miami,  FL 
TA-W-5 1,724:  Moonlight  Harbor 

Fisheries,  Kodiak,  AK  . 
TA-W-5 1.796;  Fishing  Vessel  [F/V) 

Northern  Flyer.  Ketchikan,  AK 
TA-W-5 1,767;  Fishing  Vessel  (F/V) 

(Imperial,  Funter  Bay.  AK 
TA-W-5 1,764;  Fishing  Vessel  (F/V) 

Resolute,  Ketchikan,  AK 
The  investigation  revealed  that 
criteria  (a)  has  not  been  met.  The 
workers  firm  (or  subdivision)  is  not  a 
supplier  or  dov\mstream  producer  to 
trade-affected  companies. 


TA-W-51,336;  Manufacturers  Pattern 
and  Foundry  Corp.,  Springfield,  MA 

AfiBrmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 

issued;  the  date  following  the  company 

name  and  location  of  each 

determination  references  the  impact 

date  for  all  workers  of  such 

determination. 
The  following  certifications  have  been 

issued.  The  requirements  of  (aJ(2)(A) 

(increased  imports)  of  Section  222  have 

been  met. 

TA-W-51,152;Asco  Valve 

Manufacturing,  Fort  Mill,  SC:  March 
1.  2002. 

TA-W-51,546;  Farley's  and  Sathers 
Candy  Co.,  New  Orleans,  LA:  April 
18,  2002. 

TA-W-5 1,542;  Ametek,  Inc.,  Lamb 
Electric  Div.,  Racine.  WI:  April  7, 
2002. 

TA-W-51,432;  Marlock.Inc.  Plant  *1 
and  Plant  #2,  Including  Leased 
Workers  of  Protemp/Office  Team, 
Maynardville.  TN:  April  1,  2002. 

TA-W-51,428;  Knoll,  Inc.,  East 
Greenville.  PA:  April  4,  2002 

TA-W-51,161:  AUura  Corp.,  Lorane- 
Reading,  PA:  March  4,  2002. 

TA-W-51,241  &■  A,B,C,G,H,I:  Bethlehem 
Steel  Corp..  Currently  Known  as 
International  Steel  Group.  Sparrows 
Point,  MD.  Lackawanna,  NY, 
Coatesville,  PA.  Conshohocken,  PA, 
Corp.  Headquarters,  Bethlehem,  PA, 
Government  Affairs  Office. 
Washington,  DC  and  Chicago  Cold 
Rolling,  a  subsidiary  of  Bethlehem 
Steel  Corp.,  currently  known  as 
International  Steel  Group,  Chicago, 
IL:  March  19.  2002. 

TA-W-50.738;  Alcoa.  Inc..  Massena. 
NY:  January  1 7.  2002 

TA-W-51,810;  Borregaard  Lignotech, 
Lignotech  USA,  Inc.,  Mt.  Vernon, 
WA:  May  16,  2002. 

TA-W-5 1,804;  Link-Belt  Construction 
Equipment,  Lexington,  KY:  May  8, 
2002. 

TA-W-51.743;  Svchip,  Inc.,  Murray  Hill. 
NJ:  March  13,2002. 

TA-W-51,686;  Coats  American.  Inc., 
Industrial  Div..  Toccoa.  GA:  May  5, 
2002. 

TA-W-51,661;  Preco  Electronics,  Inc., 
Boise.  ID:  April  30.  2002. 

TA-W-51,567;  BGF  Industries.  Inc., 
Heavyweight  Electrical  Fabrics  Div., 
South  Hill.  VA:  April  22.  2002. 

TA-W-51.558;  Lexington  Fabrics.  Inc., 
Finishing  Plant,  Florence,  AL:  May 
30,  2003 

TA-W-51.558A,  B,C;  Lexington  Fabrics, 
Inc.,  Sewing  Plant,  Rogersville,  AL, 
Sewing  Plant,  Florence,  AL  and 
Knitting,  Cutting,  Packing  Plant, 
Lexington,  AL:  April  15,  2002. 


TA-W-51,532  &-A,B;  Sony  Technology 
Center,  Display  Device  Div.,  San 
Diego,  CA,  Including  Leased 
Workers  of  Adecco  Staffing,  Onsite 
Staffing  and  Remedy  Staffing.  San 
Diego.  CA.  Information 
Technologies  Div.,  Including  Leased 
Workers  of  Remedy  Intelligent 
Staffing  and  Onsite  Co.,  San  Diego, 
CA:  April  16,  2002. 

TA-W-5 1,503;  Fullarton  Computer 
Industries,  Ltd,  Winterville,  NC: 
April  14,  2002. 

TA-W-51.490;  Saint-Gobain  Vetrotex 
America,  Wichita  Falls,  TX:  April 
10,  2002. 
The  following  certifications  have  been 

issued.  The  requirements  of  (a)(2)(B) 

(shift  in  production)  of  Section  222  have 

been  met. 

TA-W-51,602;  Sara  Lee  Intimate 
Apparel,  Liberty  Fabrics  Div., 
Liberty  Fabrics,  Inc.,  Wool  wine,  VA: 
March  28,  2002. 

TA-W-51,500;  EMC  Technologies,  Inc.. 
a  Part  of  Smiths  Interconnect,  a  div. 
of  The  Smiths  Industrial  Group,  a 
div.  of  Smiths  Group  PLC,  Cherry 
Hill,  NJ:  April  15,  2002. 

TA-W-51,384;  Honeywell  Sensor 

Systems,  Thermal  Business  Div.,  a 
subsidiary  of  Honeywell,  Inc., 
Pawtucket,  RI:  March  31,2002. 

TA-W-5 1,264;  Multilayer  Technology, 
Inc.,  d/b/a  Multek,  a  subsidiary  of 
Flextronics  International,  Inc., 
Irvine,  CA:  March  13,  2002. 

TA-W-51,130;  Tyler  Refrigeration, 
Waxahachie,  TX:  March  7,  2002. 

TA-W-51,081;  Plexus  Corp.,  Plexus 
Electronic  Assembly  Group,  Bothell, 
WA :  February  24,  2062.      . 

TA-W-50,936:  International  Mill 

Service,  Inc..  emploved  at  Oregon 
Steel  Mills,  Inc./Portland  Steel 
Works,  Portland.  OR:  February  19. 
2002. 

TA-W-50.931;  Mead  Westvaco  Corp., 
Consumer  and  Office  Div.,  St. 
Joseph,  MO:  February'  19,  2002. 

TA-W-51,64€;  Wire  Harness  Industries, 
Inc.,  d/b/a  Viasystems  Harness  Div., 
a  subsidiary  of  Viasystems  Group,^ 
Inc.,  Including  Leased  Workers  of 
Alocbe  Staffing,  Bucyrus,  OH:  April 
30,  2002. 

TA-W-51,156;  Pacific  Precision  Metals. 
Inc.,  d/b/a  La  Verne  Metal  Products, 
La  Verne,  CA:  March  1 1 ,  2002. 

TA-W-51.71 7;  Sandvik  Materials 

Technology,  Tubular  Products  Div., 
Clarks  Summit,  PA:  May  7,  2002. 

TA-W-51.673;  Suntron  Corp., 

Southwest  Operations,  Including 
Leased  Workers  of  Manpower 
International,  Phoenix,  AZ:  May  1, 
2002. 

TA-W-51,665;  Cord  Master  Engineering 
'  Co.,  Inc.,  North  Adams,  MA:  May  1, 
2002.. 


33196 


Federal  Register/Vol.  68,  No.  106/Tuesday,  Jiine  3,  2003/Notices 


TA-W-51,613;  Autoliv  ASP,  Inc.. 

Cushion  Manufacturing  Div., 

Including  Leased  workers  of  Adecco 

Staffing  Agency,  Ogden,  UT:  April 

28.  2002. 
TA-W-51.605:  Daws  Manufacturing  Co.. 

Inc..  Parsons,  TN:  April  23.  2002. 
TA-W-51.518:  Skyworks  Solutions.  Inc.. 

Farmer  Alpha  Industries.  Inc.. 

Wobum.  MA:  April  14.  2002. 
The  following  certification  has  been 
issued.  The  requirement  of  upstream 
supplier  to  a  trade  certified  primary  firm 
has  been  met. 
TA-W-50.957;  Compass  Aerospace 

Northwest.  Inc.,  Shelton.  WA: 

February  IB.  2002. 
TA-W-51,683:  Quadco  Industrial 

Senrices.  Tigard.  OR:  April  29. 

2002. 
TA-W-50.364:  Reactive  Metals  and 

Alloys  Corp.,  West  Pittsburg.  PA: 

December  12.  2001. 
TA-W-51.740:  Fishing  Vessel  (F/V)  Lucy 

Lewis.  Kepnuk.  AK:  April  28,  2002 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  section 
250(a),  subchaper  D,  chapter  2.  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
simunaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  May  2003. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  section  250  of 
the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof),  have  become 
totally  or  partially  separated  from 
employment  and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increased  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 


articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinadoa*  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 

None. 

The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 

The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  section  250(a)  of  the  Trade  Act,  as 
amended. 

None. 

A£Bnnative  Determinations  NAFTA- 
TAA 

None. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  May  2003. 
Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  May  23,  2003.       | 

Timothy  Sullivan, 

Director,  Division  of  Trade  Adjustment 
Assistance. 

(PR  Doc.  03-13812  Filed  &-2-03;  8:45  am) 

WLUNO  COM  4610-30-^ 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Woiiter 
Adjustment  Assistance  and  NAFTA 
Transltional  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
simunaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  May  2003. 

In  order  tor  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 


workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated,  or  are  threatened 
to  become  totally  or  partially  separated: 
and 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production 
of  such  firm  or  subdivision. 

Negative  Determinations  for  Worlcer 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
None. 

In  the  following  case,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

The  investigation  revealed  that 
criterion  (a)(2)(A)  (I.C.)  (Increased 
imports)  and  (a)  (2)(B)  (D.B)  (No  shift  in 
production  to  a  foreign  country)  have 
not  been  met. 
TA-W-50.828:  Radisys  Corp..  Hillsboro. 

OR 
TA-W-51,438;  Commonwealth  Sprague 

Capacitor,  Power  Systems  Div.. 

North  Adams.  MA 
TA-W-51.538:  Agrium  U.S..  Inc..  Kenai 

Nitrogen  Operations  Div..  a 

subsidiary  of  Agrium.  Inc.,  Kenai, 

AK 
TA-W-5 1.220:  Wellington  Leisure 

Products.  Crivitz.  WI 
TA-W-5 1.284:  ADC 

Telecommunications,  Systems 

Integration  Div.,  including  leased 

workers  of  TPS  Staffing  and  Apple 

One.  Chickamauga.  GA 
TA-W-5 1.369:  Bombardier  Aerospaqe, 

Inc..  Learjet,  Inc.,  Wichita,  KS 
TA-W-50, 721:  CPM  Electronic 

Industries.  Roseville.  MI 
TA-W-51,198  &■  A:  Oregon  Log  Homes. 

Sisters.  OR  and  Maupin.  OR 
TA-W-5 1 , 1 99;  Dura  Automotive 

Systems.  Stockton,  IL 
TA-W-51,188:  Thunderbird  Mining  Co.. 

a  subsidiary  ofEveleth  Mines,  LLC, 

Eveleth.  MN 
TA-W-51.731:  Fishing  Vessel  (F/V) 

Vema-C.  Sitka.  AK 
TA-W-51,049:  Raytheon  Aircraft  Co., 

Wichita,  KS 
TA-W-51.579:  Peavy  Electronics  Corp., 

Leakesville,  MS 
TA-W-5 1386:  Avaya.  Inc.,  Connectivity 

Solutions  Div..  Omaha.  NE 
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TA-W-51468:  Alliant  Tech  Systems, 

Inc.,  Twin  Cities  Army  Ammunition 

Plant,  Arden  Hills,  MN 
TA-W-50,988:  Indiana  Steel  and  Wire 

LLC,  Muncie.  IN 
TA-W-50,771:Spartech  Corp..  Spartech 

Plastics — Conneaut.  Conneaut,  OH 
fA-W-50.852:  Micro  Instrument  Co., 

Escondido.  CA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-50.970;  On  Semiconductor, 

Phoenix.  AZ 
TA-W-51.415:  Washington  Group. 

Manassas,  VA 
TA-W-51,449:  IBM  Global  Services,  a 

div.  of  IBM  Corp.,  New  York,  NY 
TA-W-51 ,469:  Nortel  Networks, 

Research  Triangle  Park,  NC 
TA-W-51. 624:  Stream  International. 

Inc.,  a  subsidiary  of  Solectron 

Corp.,  Silver  City,  NM 
TA-W-51. 721:  Fishing  Vessel  (F/V) 

Towego.  Ketchikan,  AK 
TA-W-5 1.689:  Horace  Mann  Service 

Corp.,  Information  Technology  Div., 

Springfield,  IL 
TA-W-51,732:  Union  Tank  Car  Co., 

Longview,  TX 
TA-W-51, 588:  Zachry  Construction 

Corp..  formerly  H.B.  Zachry  Co.. 

Natchez,  MO 
TA-W-51, 606:  Descartes  Systems  (USA) 

LLC.  an  affiliate  of  The  Descartes 

Systems  Group.  Inc.,  Pittsburgh,  PA 
TA-W'51,612:  Gillette,  Boston,  MA 
TA-W-5 1489:  Alteon  Training  LLC. 

including  Aviant  Group.  Long 

Beach,  CA 
TA-W-51, 578:  Earthlink.  Inc., 

Pasadena,  CA 
TA-W-51, 269A:  Hamilton  Beach/ 

Proctor-Silex,  Inc.,  a  subsidiary  of 

Nacco  Industries,  Inc.,  Washington, 

NC 

The  investigation  revealed  that 
criterion  (a)|2)(A)  (I. A)  (no  employment 
declines)  have  not  been  met. 

TA-W-51, 145:  Halliburton  Energy 
Services,  Security  DBS 
Manufacturing  Div.,  Dallas,  TX 

TA-W-50.619  8-  A:  Neenah  Paper  Co.,  a 
div.  of  Kimberly-Clark  Corp., 
Neenah,  WI  and  Stevens  Point,  WI 

TA-W-51,515:  Sanmina-SCI  Corp.. 
Wilmington,  MA 
The  investigation  revealed  that 

criteria  (a)  has  not  been  met.  The 

workers,  firm  (or  subdivision)  is  not  a 

supplier  or  downstream  producer  to 

trade-affected  companies. 

TA-W-51, 336;  Manufacturers  Pattern 
and  Foundry  Corp.,  Springfield,  MA 


AflBrmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 

The  following  certifications  have  been 
issued.  The  requirements  of  (a)(2)(A) 
(increased  imports)  of  Section  222  have 
been  met. 
TA-W-51, 278:  Stanley  Furniture  Co., 

Lexington,  NC:  March  24,  2002 
TA-W-51, 650:  Markwins  Beauty 

Products,  Inc.,  North  Arlington,  NJ: 

April  10,  2002. 
TA-W-51, 71 3:  Markwins  Beauty 

Products.  Inc.,  Brooklyn.  NY:  April 

10,  2002. 
TA-W-51, 642:  Sweet-Orr,  Anniston,  AL: 

April  24,  2002. 
TA-W-51. 417:  Leading  Technologies, 

Inc.,  a  wholly  owned  subsidiary  of 

Composide,  Inc.,  Leechburg.  PA: 

March  21,  2002. 
TA-W-51,379:  Printed  Fabrics  Corp.. 

Carrollton.  GA:  March  26,  2002. 
TA-W-51,372:  Enfield  Industries, 

Conway,  NH:  March  29,  2002. 
TA-W-51,592&-A:  Woodard,  LLC, 

Salisbury,  NC  and  Maxton,  NC: 

April  24,  2002. 
TA-W-50,916:  Miller  Brewing  Co., 

Tumwater  Brewery,  Tumwater,  WA: 

February  18,  2002. 
TA-W-50,921:  NVF  Hartwell,  Container 

Div.,  Hartwell,  GA:  February  10, 

2002. 
TA-W-51, 222:  Parker  Specialty 

Products,  Engineered  Seal  Div., 

Waukesha.  WI:  March  17,  2002. 
TA-W-50. 781 :  Certifying  Service 

Express  (C.S.E.),  Janesville,  WI: 

January  31,2002. 
TA-W-50,659:  Ainetek,  U.S.  Gauge  Div., 

Sellersville,  PA:  October  27,  2002. 
TA-W-51, 408:  Motorola,  Global 

Telecom  Solutions  Sector,  CSMA 

Systems  div.,  Arlington  Heights,  IL: 

April  1,  2002.     ' 
TA-W-51, 702:  Marion  County  Shirt  Co., 

Springfield,  MO:  May  5,  2002. 
TA-W-5 1,688:  Nortech  systems.  Inc.. 

Bemidji  Operations,  Bemidji,  MN: 

March  13.  2002.  ;^ 

TA-W-51 ,582:  fagger  Brothers. 

Springvale,  ME:  April  14,  2002. 
TA-W-51,591:  Fayscott  LUJ,  Dexter, 

ME:  April  16.  2002. 
TA-W-51,529:  Mistequay  Group,  Ltd. 

Katmai  Manufacturing,  Saginaw, 

MI:  April  8,  2002. 
TA-W-5 1.594:  Jacobs  Textiles, 

Irvington,  NJ-  April  23,  2002. 
TA-W-5 1,383:  American  Video  Glass 

Co.,  a  div.  of  Sony  Electronics,  Inc., 

and  Coming  Ascihi  Video  Products 


Co.,  Mount  Pleasant,  PA:  March  25, 

2002. 
TA-W-51, 393;  Stillwater.  Inc.,  Augusta 

Springs,  VA:  March  18,  2002. 
TA-W-51.474;  Seneca  Sawmill  Co.. 

Eugene,  OR:  April  8,  2002. 
TA-W-5 1,637;  SitkaSound  Seafoods, 

North  Pacific  Processors,  Inc.,  a 

wholly  owned  by  Marubeni  Corp., 

Yakutat,  AK:  January  21,  2002. 
The  following  certifications  have  been 
issued.  The  requirements  of  (a)(2)(B) 
(shift  in  production)  of  Section  222  have 
been  met. 
TA-W-51.110:  Moll  Industries,  Inc.. 

Newberg,  OR:  March  5,  2002. 
TA-W-5 1,550;  Square  D  Co.  including 

leased  workers  of  Adecco 

Personnel,  Ashville,  NC:  April  21, 

2002. 
-TA-W-51,064;  Dynamet,  Inc.,  Arden 

Div.,  Washington,  PA:  February  17, 

2002. 
TA-W-51 ,631 ;  Teleflex  Automotive,     ' 

Hillsdale.  MI:  April  24,  2002. 
TA-W-51, 501;  Goodrich  corp.,  Goodrich 

Landing  Gear  Div.,  Cleveland,  OH: 

March  23,  2002. 
TA-W-51, 342;  Hytek  Finishes,  Everett. 

WA:  Match  23,  2002. 
TA-W-51, 314:  Tyco  Healthcare  Group, 

LP,  a/k/a  Mallinckrodt,  Inc., 

Respiratory  Div.,  including  leased 

workers  of  Kelly  Services,  Inc., 

Irvine,  CA:  March  14,  2002. 
TA-W-50,682;  Sanborn  Colorado  LLC, 

Colorado  Springs,  CO:  January  23, 
■  2002. 
TA-W-50, 706;  Oregon!  Steel  Mills.  Inc.. 

Portland  Steel  Works,  Portland,  OR: 

January  27,  2002. 
TA-W-50,819:  Yarway  Corp.,  a  div.  of 

Tyco  International,  Blue  Bell.  PA: 

January  22.  2002. 
TA-W-51, 695;  Fishing  Vessel  (F/V) 

Vagabond  Queen,  Hoonah,  AK:  May 

2,  2002. 
TA-W-51, 709;  Nitrous  Oxide  Systems, 

Inc.,  a  div.  of  Holly  Performance 

Products,  Bowling  Green.  KY:  April 

15.  2002. 
TA-W^51,722;  Fishing  Vessel  (F/V)  Lisa 

lU.  Aleknagik,  AK:  May  6,  2002. 
TA-W-5 1.725;  Fishing  Vessel  (F/V) 

Glacier  Point,  Haines,  AK:  May  1, 

2002. 
TA-W-51,530:  Photronics.  Inc.,     • 

Phoenix.  AZ:  April  1 1 ,  2002. 
TA-W-51,573  &■  A;  Agilent 

Technologies,  Basic  Electronic 

Systems  &■  Test  Unit,  Loveland,  CO 

and  WBU  Order  Fulfillment. 

Loveland,  CO:  May  26,  2003. 
TA-W-5 1,676;  Fishing  Vessel  (F/V) 

Eileen  J.  //,  Bethel,  />lK:  April  24, 

2002. 
TA-W-51, 401;  SV  Microwave 

Components  Group,  a  div.  ofHCG 
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Technologies,  Inc..  Largo,  FL:  March 

31.2002. 
TA-W-5 1,462:  Woodbum  Diamond  Die. 

Inc..  Charlevoix.  MI:  April  4,  2002. 
TA-W-5 1.504:  Newport  Corp..  ISTD 

Div..  Plymouth,  MN:  April  1,  2002. 
TA-W-5 1.521:  EMGO  Flow  Systems. 

Longmont.  CO:  April  16,2002. 
TA-W-50,434;  Sanmina-SU  Corp.. 

Watsonville,  CA:  December  19. 

2001. 

The  following  certification  has  been 
issued.  The  requirement  of  upstream 
supplier  to  a  trade  certified  primary  firm 
has  been  met. 

TA-W-51.712:  Fishing  Vessel  (F/V)  Miss 
Molly.  Dillingham.  AK:  May  6.  2002. 
.    Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  section 
250(a).  subchaper  D,  chapter  2,  Title  II. 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  May  2003. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers"  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  iif 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  horn 
Canada  or  Mexico  did  not  contribute 


importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 

None. 

The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 

The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
amended. 

None. 

Affirmative  Determinations  NAFTA- 
TAA 

None. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  May  2003. 
Copies  of  these  determinations' are 
available  for  inspection  in  Room  C- 
531 H  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  May  19,  2003. 
Timothy  Sullivan, 

Director.  Division  of  Trade  Adjustment 

A.ssistance. 

|FR  Doc.  03-13811  Filed  6-2-03;  8:45  am) 

BILUNG  CODE  4S10-30-F 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,741] 

Apona's  T-Shirt  Cache,  Anctiorage, 
AK;  Notice  of  Termination  of 
Investigatton 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  May  14, 
2003,  in  response  to  a  petition  filed  by 
a  company  official  on  behalf  of  workers 
at  Apone's  T-Shirt  Cache,  Anchorage. 
Alaska. 

All  workers  were  separated  from  the 
subject  firm  more  than  one  year  before 
the  date  of  the  petition.  Section  223  (b) 
of  the  Act  specifies  that  no  certification 
may  apply  to  any  worker  whose  last 
separation  occurred  more  than  one  year 
before  the  date  of  the  petition. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 


Signed  in  Washington,  DC,  this  16th  day  of 
May.  2003. 
Elliott  S.  Kushner, 

Certifying  Officer.  Division  ofTmde 

Adjustment  Assistance. 

[FR  Doc.  03-13808  Filed  6-2-03;  8:45  am) 

BILUNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


rrA-W-50,167] 

Bike  Athletic  Company,  a  Division  of 
Russell  Corporation,  Knoxville,  TN; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
December  4.  2002,  applicable  to  workers 
of  Bike  Athletic  Company,  Knoxville, 
Tennessee.  The  notice  was  published  in 
the  Federal  Register  on  December  23, 
2002  (67  FR  78256).  The  certification 
was  amended  January  14,  2003  to 
include  all  workers  of  the  subject  firm. 
The  notice  was  published  in  the  Federal 
Register  on  February  6,  2003  (68  FR 
6213). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  (cut  fabric)  men's  and  women's 
athletic  team  apparel.  New  information 
received  from  die  State  shows  that  Bike 
Athletic  Company  was  purchased  by 
Russell  Corporation  in  February  2003 
and  became  known  as  Bike  Athletic 
Company,  a  division  of  Russell 
Corporation.  Information  also  shows 
that  workers  separated  from  , 

employment  at  Bike  Athletic  Company 
had  their  wages  reported  under  a 
separate  unemployment  insurance  (UI) 
tax  account  for  Bike  Athletic  Company, 
a  division  of  Russell  Corporation. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  amended  notice  applicable  to 
TA-W-50,167  is  hereby  issued  as 
follows: 

All  workers  of  Bike  Athletic  Company,  a 
Division  of  Russell  Corporation.  Knoxville, 
Tennessee  who  became  totally  or  partially 
separated  from  employment  on  or  after 
November  21,  2001,  through  December  4, 
2004,  are  eligible  to  apply  for  adjustment 
assistance  imder  section  223  of  the  Trade  Act 
of  1974. 
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Signed  at  Washington,  DC  this  13th  day  of 
March,  2003. 
Elliott  S.  Kushner, 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-13821  Filed  6-2-03;  8:45  am] 

BILLING  CODE  4510-3&-P 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

rrA-W-41,9761 

Black  and  Decker,  North  American 
Power  Tools,  Including  Leased 
Workers  of  Emptoyment  Control,  Inc., 
Barrett  Business  Services,  Inc.  and 
Pro-Temps  Staffing,  Easton,  MD; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
October  10,  2002,  applicable  to  workers 
of  Black  and  Decker,  North  American 
Power  Tools,  Easton,  Maryland  engaged 
in  the  production  of  corded  power  tools. 
The  notice  was  published  in  the  Federal 
Register  on  November  5,  2002  (67  FR 
67422).  The  certification  was  amended 
on  January  8,  2003  by  the  request  of  the 
State  agency  to  include  all  leased 
workers  of  Employment  Control,  Inc. 
working  at  Black  and  Decker,  North 
American  Power  Tools,  Easton, 
Maryland.  The  notice  was  published  in 
the  Federal  Register  on  January  15, 
2003  (68  FR  2076). 

RecenUy  it  has  come  to  the 
Department's  attention  that  the  workers 
are  not  separately  identifiable  by 
product  line  (corded  and  cordless  power 
tools). 

Also,  at  the  request  of  the  petitioners 
and  the  company,  the  Department 
reviewed  the  certification  for  workers  of 
the  subject  firm.  Information  provided 
by  the  company  shows  that  leased 
workers  of  Barrett  Business  Services, 
Inc.  and  Pro-Temps  Staffing  were 
employed  at  Black  and  Decker,  North 
American  Power  Tools  to  produce 
corded  and  cordless  power  tools. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  leased  workers 
of  Barrett  Business  Services.  Inc.  and 
Pit)-Temps  Staffing  employed  at  Black 
and  Decker,  North  American  Power 
Tools.  Easton.  Maryland. 
.  Therefore,  it  is  the  intent  of  the 
Department's  certification  to  include  all 
workers  of  Black  and  Decker.  North 


American  Power  Tools  and  all  leased 
workers  engaged  in  the  production  of 
corded  and  cordless  power  tools  who 
were  adversely  affected  by  increased 
imports. 

'The  amended  notice  applicable  to 
TA-W-41.976  is  hereby  issued  as 
follows: 

All  workers  of  Black  and  Decker,  North 
American  Power  Tools.  Easton.  Maryland, 
and  leased  workers  of  Employment  Control, 
Inc.,  Barrett  Business  Services,  bic.  and  Pro- 
Temps  Staffing  engaged  in  employment 
related  to  the  production  of  corded  and 
cordless  power  tools  and  administrative 
support  workers  of  Employment  Control,  Inc. 
working  at  Black  and  Decker,  North 
American  Power  Tools,  Easton,  Maryland 
who  became  totally  or  partially  separated 
from  employment  on  or  after  August  1,  2001, 
through  October  10,  2004,  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  14th  day  of 
February,  2003. 
Elliott  S.  Kushner, 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-13819  Filed  6-2-03;  8:45  am) 

BILL1N6  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40.204] 

FIstier-Rosemount  Systems,  Inc., 
Emerson  Process  ManagenMnt, 
Austin,  Texas;  Amended  Certlficatton 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  ^fh.th  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  die 
U.S.  Department  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
January  3,  2002,  applicable  to  workers 
of  Fisher-Rosemount,  Austin,  Texas. 
The  notice  was  published  in  the  Federal 
Register  on  January  11,  2002  (67  FR 
1511). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  assemble  computer  process 
control  systems. 

Company  information  shows  that 
Emerson  Process  Management  is  the 
parent  firm  of  Fisher-Rosemoimt 
Systems,  Inc.  located  in  Austin,  Texas. 
Workers  separations  have  occurred  at 
Emerson  Process  Management.  Those 
workers  provide  support  services  for  the 
assembly  of  computer  process  control 
systems  at  Fisher  Rosemount  Systems's 
production  facilities  including  the 


Austin,  Texas  location  of  the  subject 
firm. 

Accordingly,  the  Department  is 
amending  the  certification  to  include 
workers  of  Emerson  Process 
Management,  Austin,  Texas. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Fisher-Rosemoimt  who  were  adversely 
affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-40,204  is  hereby  issued  as 
follows: 

All  workers  of  Fisher-Rosemount  Systems, 
Inc.,  Emerson  Process  Management,  Austin,  ' 
Texas,  engaged  in  employment  related  to  the 
assembly  of  computer  process  control 
systems,  who  bacame  totally  or  partially 
separated  from  employment  on  or  after 
September  28.  2000.  through  January  3.  2004. 
are  eligible  to  apply  for  adjustment  assistance 
under  SecUon  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington  DC,  this  10th  day  of 
February,  2003. 
Linda  G.  Poole. 

Certifying  Officer,  Division  ofTmde 
Adjustment  Assistance. 
JFR  Doc.  03-13817  Filed  6-2-03;  8:45  am]   - 

BILLING  CODE  4S1&-3»-P 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[TA-W-51,080] 

H  &  L  Tool  Company,  Erie, 
Pennsylvmia;  Notice  of  Revised 
Determinatton  on  Reconskleratton 

By  letter  dated  April  17,  2003,  a 
company  official  requested 
administrative  reconsideration 
regarding  the  Department's  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance,  applicable  to  the  workers  of 
the  subject  firm. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on  March 
31,  2003,  based  on  the  finding  that 
workers  of  Burelbach  Industries,  Inc., 
Rickreal,  Oregon  did  not  meet  the 
"upstream  supplier"  group  eligibility 
requirement  of  section  '222(b)  of  the  • 
Trade  Act  of  1974.  The  denial  notice 
was  published  in  the  Federal  Register 
on  April  11,  2003  (68  FR  17830). 

On  review  of  the  request  for 
reconsideration  and  further  review  and 
analysis  of  die  investigation  it  has 
become  apparent  that  the  major 
declining  customer  of  the  subject  firm 
increased  their  reliance  on  imports  of 
like  or  directiy  competitive  injection 
molds  dujring  the  relevant  period.  The 
imports  accoiuited  for  a  meaningful 
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portion  of  the  subject  plant's  lost  sales 
and  production. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  of 
articles  like  or  directly  competitive  with 
those  produced  at  H  &  L  Tool  Company, 
Erie,  Pennsylvania,  contributed 
importantly  to  the  declines  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  at  the  subject 
firm.  In  accordance  with  the  provisions 
of  the  Act,  I  make  the  following 
certification: 

All  workers  of  H  &  L  Tool  Company,  Erie, 
Pennsylvania,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  March  5,  2002  through  two  years  from 
the  date  of  this  certirication.  are  eligible  to 
apply  for  adjustment  a.ssistance  under  section 
223  of  the  Trade  Act  of  1974. 

Signed  in  Washington,  DC,  this  22nd  day 
of  May  2003. 
Elliott  S.  Kushner, 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-13822  Filed  6-2-03;  8:45  am) 

BILUNG  CODE  45io-3(M> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


rrA-W-51,727] 

Harriet  &  Henderson  Yams,  Inc., 
Harriet  #1  Plant,  Henderson,  NC; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an  ^ 

investigation  was  initiated  on  May  9, 
2003,  in  response  to  a  worker  petition 
filed  by  a  company  official  on  behalf  of 
workers  at  Harriet  &  Henderson  Yarns, 
Inc.,  Harriet  #1  Plant,  Henderson,  North 
Carolina. 

The  petitioning  group  of  workers  is 
covered  by  an  earlier  petition  filed  on 
March  10.  2003  (TA-W-51,470).  that  is 
the  subject  of  an  ongoing  investigation 
for  which  a  determination  has  not  yet 
been  issued.  Further  investigation  in 
this  case  would  duplicate  efiTorts  and 
serve  no  purpose;  therefore  the 
investigation  under  this  petition  has 
been  terminated. 

Signed  in  Washington.  DC.  this  15th  day  of 
May.  2003. 

Richard  Church, 

Certifying  Officer.  Division  ofTmde 
Adjustment  Assistance. 

(FR  Doc.  03-13807  Filed  6-2-03;  8:45  am| 

MLLma  COOE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-S1,636] 

Hess-Armaclad,  Inc.,  Quincy,  PA; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  April  30, 
2003,  in  response  to  a  worker  petition 
filed  by  a  company  official  on  behalf  of 
workers  at  Hess-Axmaclad,  Inc.,  Quincy, 
Pennsylvania. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC  this  14th  day  of 
May,  2003. 
Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-13810  Filed  6-2-03;  8:45  am) 
BiLUNO  cooe  45ii>-ao-i> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


rrA-W-51,615] 

Honeywell  Airframe  Systems, 
Torrance,  CA;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  April  28, 
2003.  in  response  to  a  worker  petition 
filed  by  a  company  official  on  behalf  of 
workers  at  Honeywell  Airfitune 
Systems,  Torrance,  California. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  in  Washington.  DC.  this  16th  day  of 
May.  2003. 

Elliott  S.  Kushner,  '     ' 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

|FR  Doc.  03-13806  Filed  6-2-03;  8:45  am] 

BILLING  COOE  4S10-3(M>  , 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-42,227] 

Jabll  Circuit,  Inc.,  Including  Leased 
Workers  of  Manpower  Temporary 
Services,  Meridian,  ID;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worlcer  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  December  10,  2002, 
applicable  to  workers  of  applicable  to 
all  workers  of  Jabil  Circuit,  Inc.  located 
in  Meridian,  Idaho.  The  notice  was 
published  in  the  Federal  Register  on 
December  26,' 2002  (67  FR  78817). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 
Information  provided  by  the  State 
agency  shows  that  workers  leased  fi'om 
Manpower  Temporary  Services  were 
engaged  in  the  production  of  printed 
circuit  boards  at  Jabil  Circuit  in 
Meridian,  Idaho. 

Based  on  this  information,  the 
Department  is  amending  the 
certification  to  include  leased  workers 
of  Manpower  Temporary  Services 
engaged  in  the  production  of  printed 
circuit  boards  at  the  subject  firm. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  subject  firm  who  were  adversely 
affected  by  an  increase  in  imports. 

The  amended  notice  applicable  to 
TA-W-42,227  is  hereby  issued  as 
follows: 

All  workers  of  Jabil  Circuit,  Inc..  Meridian, 
Idaho,  and  leased  workers  of  Manpower 
Temporary  Services  engaged  in  the 
production  of  printed  circuit  boards  at  Jabil 
Circuit,  Inc.,  Meridian,  Idaho,  who  became 
totally  or  partially  separated  from 
employment  on  or  after  September  23,  2001, 
through  December  10.  2004,  are  eligible  to 
apply  for  adjustment  assistance  under  section 
223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC.  this  6th  day  of 
March  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

|FR  Doc.  03-13820  Filed  6-2-03;  8:45  am] 

BILUNG  COOE  4S10-00-P  > 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-51,5811 

Keykert  USA,  Inc.,  Webberville,  Mi; 
Notice  of  Termination  of  Investigation 

Piursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  April  24, 
2003,  in  response  to  a  worker  petition 
filed  by  a  company  official  on  behalf  of 
workers  at  Keykert  USA  Inc., 
Webberville,  Michigan. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC,  this  16th  day  of 
May,  2003. 
Elliott  S.  Kushner,  • 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-13805  Filed  6-2-03;  8:45  am] 

BILLING  COOE  4510-30-1^ 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worlcer 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  imder  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  n, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 


The  petitioners  or  any  other  persons 
showring  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shovtrn  below, 
not  later  than  Jime  1 3 ,  2003 .  ,-^ 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  Jime  13, 
2003. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Signed  in  Washington,  DC,  this  19th  day  of 
May,  2003. 
Timothy  Sullivan, 

Director,  Division  of  Trade  Adjustment 
Assistance. 


Appendix 

[Petitions  instituted  between  05/05/2003  and  05/09/2003.] 


TA-W 


Subject  firm 
(petitioners) 


Location 


Date  of 
institution 


Date  of 
petition 


51.677  .. 

51.678  .. 

51.679  .. 

51.680  .. 

51.681  .. 

51.682  .. 

51.683  .. 

51.684  .. 

51.685  .. 

51.686  .. 

51.687  .. 
51,687A 
51,687B 

51.688  .. 

51.689  .. 

51.690  .. 

51.691  .. 

51.692  .. 

51.693  .. 

51.694  .. 

51.695  .. 

51.696  .. 

51.697  .. 

51.698  .. 

51.699  .. 

51.700  .. 

51.701  .. 

51.702  .. 

51.703  .. 

51.704  .. 

51.705  .. 

51.706  .. 

51.707  .. 

51.708  .. 

51.709  .. 

51.710  .. 

51.711  .. 


McKittrick  and  Assoc.,  Inc.  (Comp)  

D  and  W  International,  Inc.  (Comp) 

Progress  Lighting  Company  (IBEW) 

Siemen  Information  and  Communications  (FL)  . 
Sony  Ericsson  Mot>ile  Communications  (Wkrs)  . 

Little  Tjkes  Commercial  (Wkrs) 

Quadco  Industrial  Service  (OR) 

Arimon  Technologies,  Inc.  (Comp)  

ABB,  Inc.  (OR)  

Coats  North  America  (Comp)  

Oshkosh  B'Gosh  Corp.  (Wkrs)  

Oshkosh  B'Gosh,  Inc.  (Wrks) 

Oshkosh  B'Gosh,  Inc.  (Wrks)  

Norlech  Systems  (Wkrs) 

Horace  Mann  Service  Company  (Wkrs) 

Tyson  Foods,  Inc.  (Comp)  

Coastal  Apparel  LLC  (Comp) 

Dana  Corporation  (Comp) 

Intemational  Comfort  Products  (IBB) 

Component  Concepts,  Inc.  (Comp)  

Fishing  Vessel  (F/V)  Vagatx>nd  Queen  (Comp) 

Sanmina-SCt  (Comp) 

Lyall  Technologies.  Inc.  (Comp)  .'. 

C  and  B,  LLC  (Wkrs)  , 

Meadwestvaco  (GCIU)' 

Boeing  (Wrks)  

Kelly's  Kids  (Comp) ^. 

Marion  County  Shirt  Company  (AR)  

Meadwestvaco  (PACE) 

T.  Raymond  Forest  Products,  Inc.  (Wkrs)  

Utica  Cutlery  Co.  (Comp) 

Midland  Steel  Products  (Wrks)  

Lucent  Technologies  (Wkrs)  

Bethlehem  Steel  Corp.  (Wkrs) 

Nitrous  Oxide  Systems,  Inc.  (Comp)  .....'. 

Rayovac  Corporation  (Comp)  

Northern  Southwest  Alaska  (Comp)  .■ 


Charlotte,  NC  

Charlotte,  NC  

Philadelphia,  PA 

Boca  Raton,  FL  

RTP,  NC : 

Farmington,  MO  

TIgard,  OR 

Manitowoc,  Wl 

The  Dalles,  OR  

Toccoa,  GA  

Oshkosh,  Wl 

Oshkosh,  Wl : 

Oshkosh,  Wl 

Bemidji,  MN 

Springifield,  IL  

Berlin,  MD  

Tabor  City,  NC  

Pelahatchie,  MS  

La  Vergne,  TN  ....» 

Thomasville,  NC 

Hoonah,  AK  

Lewisburg,  PA  

Murray,  lA 

Tennille,  GA  

Cleveland,  TN  

Salt  Lake  City,  UT .♦.. 

Natchez,  MS 

Springfield,  MO  

Escanab,  Ml  

Lee,  ME  

Utica,  NY  

Cleveland,  OH 

Spokane,  WA  

Bethlehem,  PA  !... 

Bowling  Green,  KY 

Fennimore,  WL 

Sitka,  AK 


05/05/2003 
05/05/2003 
05/05/2003 
05/05/2003 
05/05/2003 
05/05/2003 
05/05/2003 
05/05/2003 
05/06/2003 
05/06/2003 
05/06/2003 
05/06/2003 
05/06/2003 
05/06/2003 
05/06/2003 
05/06/2003 
05/06/2003 
"  05/06/2003 
05/06/2003 
05/06/2003 
05/06/2003 
OS/07/2003 
05/07/2003 
05/07/2003 
05/07/2003 
05/07/2003 
05/07/2003 
05/07/2003 
05/07/2003 
05/07/2003 
05/07/2003 
05/07/2003 
05/07/2003 
05/07/2003 
05/07/2003 
05/07/2003 
05/07/2003 


04/28/2003 
04/28/2003 
04/10/2003 
04/25/2003 
05/02/2003 
04/22/2003 
04/29/2003 
05/02/2003 
05/06/2003 
05/05/2003 
05/05/2003 
05/05/2003 
05/05/2003 
03/13/2003 
05/05/2003 
05/05/2003 
05/06/2003 
05/06/2003 
04/25/2003 
05/06/2003 
05/02/2003 
05/07/2003 
05/05/2003 
05/07/2003 
05/07/2003 
05/05/2003 
04/30/2003 
05/05/2003 
04/28/2003 
04/23/2003 
04/28/2003 
04/30/2003 
05/06/2003 
05/06/2003 
04/15/2003 
05/06/2003 
05/01/2003 
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Appendix— Continued 

[Petitions  instituted  between  05/05/2003  and  05/09/2003.] 


TA-W 


51.712 
51,713 
51,714 
51,715 
51,716 
51.717 
51,718 
51.719 
51,720 
51,721 
51.722 
51,723 
51,724 
51.725 
51.726 
51,727 
51,728 
51,729 
51.730 
51.731 


Sut>iect  firm 
(petitioners) 


Fishing  Vessel  (F/V)  Miss  Molly  (Comp)  

Martowins  Beauty  Products  (UFCW)  

A&M  Thermometer  Corp.  (Comp) ,., 

Johnson  Hosiery  Mills,  Inc.  (Comp)  , 

FCI  Aulomotive  (Comp) 

Sandvik  Matenals  Technology  (Comp) 

LeCroy  (OR) 

Farmer's  Insurartce  (Wkrs)  

Kidder.  Inc.  (Wkrs)  

Fishing  Vessel  (F/V)  Towego  (Wkrs) 

Fishing  Vessel  (F/V)  Lisa  III  (Comp)  

F/V  Sylvia  Star  (Comp)  

Moonlight  Hartwr  Fisheries  (Comp) 

Fishing  Vessel  (F/V)  Glacier  Point  (Comp)  

Columbia  Falls  Aluminum  Co.  (AWTC)  

Harriet  and  Henderson  Yams,  Inc.  (Comp) 

Inland  Papertx>ard  and  Packaging  Inc.  (Comp) 

Fun-Tees,  Inc.  (Comp) 

Bethlehem  Lukens  Plate  (USWA) 

Fishing  Vessel  (F/V)  Vema-C  (Comp) • 


Location 


Dillingtiam,  AK 

Brooklyn,  NY  

Asheville,  NC 

Hfckory,  NC  

Brecksville,  OH 

Scranton,  PA  

Beaverton,  OR  

Los  Angeles,  CA  .... 

Agawam,  MA 

Ketchikan,  AK 

Aleknagik,  AK 

Kodiak,  AK  

Kodiak,  AK  

Haines,  AK  

Columbia  Falls,  MT 

Henderson,  NC  

Elizabethton,  TN 

Coocofd,  NC  

Coatesville,  PA 

Sitka,  AK  


Date  of 
institution 


05/07/2003 
05/08/2003 
05/08/2003 
05/08/2003 
05/08/2003 
05/08/2003 
05/08/2003 
05/08/2003 
05/08/2003 
05/08/2003 
05/08/2003 
05/08/2003 
05/08/2003 
05/08/2003 
05/09/2003 
05/09/2003 
05/09/2003 
05/09/2003 
05/09/2003 
05/09/2003 


Date  Of 
petitkin 


05/06/2003 
04/10/2003 
05A)7/2003 
05/02/2003 
04/27/2003 
05/07/2003 
05A)7/2003 
05/07/2003 
04/22/2003 
05/05/2003 
05/06/2003 
05/01/2003 
04/24/2003 
05/01/2003 
05/08/2003 
03/10/2003 
05/08/2003 
05/06/2003 
05/07/2003 
05/08/2003 


|FR  Doc.  03-13803  Filed  6-2-03;  8:45  am] 

BtLUNO  COOC  4S10-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,32T1 

MaadWeatvaco,  Including  Laasad 
Workers  of  Bancroft  Contracting, 
Danall  FIra  Protection,  WF  Portar, 
Mechanical  Services,  CInbro 
Contracting,  Es  Boulos,  CP 
Technologies,  ArtXMi  Equipment  and 
Siemens  Business  Systama,  Rumford, 
ME;  Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Ad|uatment  Aaaistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  June 
21,  2002,  applicable  to  workers  of 
MeadWestvaco.  Rumford,  Maine.  The 
notice  was  published  in  the  Federal 
Register  on  July  9.  2002  (67  FR  45544). 
The  certification  was  amended  on  July 
9.  2002  to  include  leased  workers  of  the 
above-mentioned  firms  employed  at  the 
Rumford,  Maine  location  of  the  subject 
firm. 

At  the  request  of  the  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  shows  that  some  employees 
of  MeadWestvaco  were  leased  from 
Siemens  Business  Systems  to  produce 
coated  groundwood  paper,  freesheet 


paper  and  market  pulp  at  the  Riunford, 
Maine  location  of  the  subject  firm. 

Based  on  these  findings,  the 
Department  is  again  amending  the 
certification  to  include  leased  workers 
of  Siemens  Business  Systems  producing 
coated  groundwood  paper  and  fieesheet 
paper  and  market  pulp  at  the  Rumford, 
Maine  location  of  the  subject  firm. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
MeadWestvace  adversely  affected  by 
imports. 

The  amended  notice  applicable  to 
TA-W-41.327  is  hereby  issued  as 
follows: 

All  workers  of  MeadWestvaco,  Rumford, 
Maine,  and  leased  workers  of  Bancroft 
Contracting,  Denali  Fire  Protection,  WF 
Porter,  Mechanical  Services,  Cinbro 
Contracting,  ES  Boulos.  CP  Technologies, 
Arbon  Equipment  and  Siemens  Business 
Systems.  Rumford.  Maine,  engaged  in 
employment  related  to  the  production  of 
coated  groundwood  and  freesheet  paper  and 
market  pulp  at  MeadWestvaco,  Rumford, 
Maine,  who  became  totally  or  partially 
separated  from  employment  on  or  after 
March  22.  2001,  through  June  21,  2004,  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC.  this  11th  day  of 
February.  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-13818  Filed  6-2-03;  8:45  ami 
BILUNQ  CODE  451&-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,218] 

Oregon  Screw  Machine  Products,  Inc., 
Portland,  OR;  Notice  of  Termination  of 
investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  March  19,  2003,  in  response 
to  a  worker  petition  filed  on  behalf  of 
workers  at  (Dregon  Screw  Machine 
Products,  Inc.,  Portland,  Oregon. 

The  company  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  in  Washington.  DC,  this  16th  day  of 
May,  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-13804  Filed  6-2-03;  8:45  am] 

BHJJNQ  COOK  4510-30-P 


DEPARTMENT  OF  UVBOR 

Employment  and  Training 
Administration 

[TA-W-42,361] 

P.C.  Cutting  &  Apparel,  Hialeah,  FL; 
Notice  of  Termlnatkxi  of  inveatlgation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  April  10,  2003,  in  response 
to  a  petition  filed  on  behalf  of  workers 


at  P.C.  Cutting  &  Apparel,  Hialeah, 
Florida. 

The  petition  regarding  the 
investigation  has  been  deemed  invalid. 
The  three  petitioners  are  in  separately 
identifiable  worker  groups  within  the 
departments  at  the  subject  firm. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  aM^ 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC,  this  16th  day  of 
May.  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-13809  Filed  6-2-03:  8:45  am] 
BILLmO  COOE  4S10-3(M> 


DEPARTMENT  OF  UkBOR 

Employment  and  Training 
Administration 


[TA-W-37,279] 

Sterling  Diagnostic  Imaging,  Inc., 
Currently  Known  as  AGFA,  Including 
Workers  of  EDS,  Brevard,  NC; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
March  22,  2002,  applicable  to  workers 
of  Sterling  Diagnostic  Imaging,  Inc., 
Brevard,  North  Carolina.  The  notice  was 
published  in  the  Federal  Register  on 
April  21.  2000  (65  FR  21472). 

At  the  request  of  the  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  produce  medical  X-ray  film  and 
the  polyester  based  chemicals  used  in 
its  manufacture.  Sterling  Diagnostic 
Imaging,  Inc.  was  purchased  by  Agfa 
Corporation  in  May  1999.  New 
information  shows  that  some  employees 
of  EDS,  Charlotte,  North  Carolina, 
working  at  Sterling  Diagnostic  Imaging, 
Inc.,  Brevard,  North  (Carolina  were 
separated  from  employment. 

The  intent  of  the  Department's 
certification  is  to  provide  coverage  to  all 
workers  at  the  firm  adversely  affected  by 
increased  imports  of  x-ray  film  and 
chemicals.  Therefore,  the  Department  is 
amending  the  certification  to  include 
employees  of  EDS  engaged  in 
employment  related  lo  the  production  of 
x-ray  film  and  chemicals  at  Sterling 
Diagnostic  Imaging.  Inc.,  currently 
known  as  Agfa  Corporation,  Brevard, 
North  Carolina. 


The  amended  notice  applicable  to 
TA-W-37,279  is  hereby  issued  as 
follows: 

All  workers  of  Sterling  Diagnostic  Imaging. 
Inc.,  currently  known  as  Agfa  Corporation, 
Brevard,  North  Carolina,  and  workers  of  EDS 
engaged  in  employment  related  to  the 
production  of  x-ray  film  and  chemicals  at 
Sterling  Diagnostic  Imaging,  Inc.,  currently 
known  as  Agfa  Corporation,  Brevard,  North 
Carolina,  who  l>ecame  totally  or  partially 
separated  from  employment  on  or  after 
January  6,  1999  through  March  22,  2002,  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  13th  day  of 
February,  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-13815  Filed  6-2-03;  8:45  am] 
nUJNG  CODE  4510-3O-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-39,592  and  TA-W-39,S92A] 

Viceroy  Gold,  Castle  Mountain  Mine, 
Searchlight,  NV  and  Viceroy  Gold, 
Castle  Mountain  Mine,  Ivanpah,  CA; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a" 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
August  7,  2002,  applicable  to  workers  of 
Viceroy  Gold  Corporation,  Castle 
Mountain  Mine,  Searchlight,  Nevada. 
The  notice  was  published  in  the  Federal 
Register  on  August  23.  2001  (66  FR 
44378).  The  certificationwas  amended 
on  April  23,  2002,  to  include  workers  of 
MK  Gold  Company,  Searchlight, 
Nevada,  engaged  in  employment  related 
to  the  production  of  gold  and  silver  dore 
at  the  Castle  Mountain  mine. 

At  the  request  of  a  company  official, 
the  Department  reviewed  the 
certification  for  workers  of  the  subject 
firm.  Information  contained  in  the 
record  and  noted  in  the  decision 
document  shows  that  the  mine  expands 
into  San  Bernardino  County,  California. 
The  company  reports  that  workers  of  the 
mine  in  California,  specifically  Ivanpah, 
are  being  separated  from  employment. 

It  is  the  Department's  intent  to 
include  all  workers  of  Viceroy  Gold 
Corporation,  Castle  Moimtain  Mine, 
affected  by  increased  imports  of  gold 
and  silver  in  dore  bar  form. 
Accordingly,  the  Department  is 


amending  the  certification  to  include  all 
workers  of  Viceroy  Gold  Corporation, 
Castle  Mountain  Mine,  Ivanpah, 
California. 

The  amended  notice  applicable  to 
TA-W-39,592  is  hereby  issued  as 
follows: 

All  workers  of  Viceroy  Gold  Corporation, 
Castle  Mountain  Mine,  Searchlight,  Nevada, 
and  workers  of  MK  Gold  Company  engaged 
in  employment  related  to  the  production  of 
gold  and  silver  in  dore  bar  form  at  Viceroy 
I  Gold  Corporation,  Castle  Mountain  Mine. 
Searchlight,  Nevada  (TA-VV-39,592):  artd  all 
workers  of  Viceroy  Gold  Corporation,  Castle 
Mountain  Mine,  Ivanpah,  California  (TA-W- 
39,592A).  who  became  totally  or  partially 
separated  from  employment  on  or  after  June 
20.  2000,  through  August  7,  2003,  are  eligible 
to  apply  for  adjustment  assistance  under 
section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC.  this  27th  day  of 
January,  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-13816  Filed  6-2-03: 8:45  am] 
BiUJNG  COOE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Workforce  investment  Act;  Indian  and 
Native  American  Programs  under 
Section  166  Notice  of  Reestablishment 
of  Native  American  Employment  and 
Training  Council 

In  accordance  with  the.  provisions  of 
the  Federal  Advisory  Committee  Act, ' 
the  Secretary  of  Labor  has  determined 
that  the  reestablishment  of  the  Native 
American  Employment  and  Training 
Council  is  in  the  public  interest 
consistent  with  the  requirements  of  title 
I,  section  166(h)(4)  of  the  Workforce 
Investment  Act  (WIA). 

The  Council  vdll  provide  advice  to 
the  Secretary  of  Labor  regarding  the 
overall  operation  and  administration  of 
the  Native  American  employment  and 
training  programs  authorized  under 
WIA  title  I,  section  166,  as  well  as  the 
implementation  of  other  programs 
providing  services  to  Native  American 
youth  and  adults  under  this  Act.  The 
Secretary  and  the  Assistant  Secretary  of 
Labor  for  Employment  and  Training 
view  the  Coimcil  as  the  primary  vehicle 
to  accomplish  the  Department's 
commitment  to  work  closely  with  the 
Indian  and  Native  American  community 
on  employment  and  training  issues. 

The  Council'shall  be  composed  of 
approximately  21  members  representing 
Indians,  Alaska  Natives,  and  Native 
Hawaiians.  These  members  shall  be 
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appointed  by  the  Secretary  from  among 
individuals  nominated  by  Indian  tribes 
or  Indian,  Alaska  Native,  or  Native 
Hawaiian  organizations.  An  equitable 
geographic  distribution  will  be  sought, 
including  representation  of  both  tribes 
and  non-tribal  Native  American 
organizations.  Council  members  shall 
not  be  compensated  and  shall  not  be 
deemed  to  be  employees  of  the  United 
States. 

The  Ckiuncil  shall  function  solely  as 
an  advisory  body,  and  in  compliance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act.  Its  charter  will 
be  filed  under  the  Act  15  days  from  the 
date  of  this  publication. 

Interestecf  persons  are  invited  to 
submit  comments  regarding  the  renewal 
of  the  Native  American  Employment 
and  Training  Council.  Such  comments 
should  be  addressed  to:  Mr.  James  C. 
DeLuca,  Chief,  Division  of  Indian  and 
Native  American  Programs,  U.S. 
Department  of  Labor,  Employment  and 
Training  Administration,  Room  N— 4641, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  The  voice 
telephone  number  is  (202)  693-3754 
(this  is  not  a  toll-free  number).  Mr. 
DeLuca's  E-Mail  address  is: 
DeLuca.James@dol.gov.  DINAP's  fax 
number  is  (202)  693-3818. 

Signed  in  Washington.  DC,  this  22nd  day 
of  May,  2003. 

Emily  Stover  DeRocco, 

Assistant  Secretary.  Employment  and 

Training  Administration. 

(FR  Doc.  03-13802  Filed  6-2-03;  8:45  am] 

nUJNO  COOE  4610-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

(NAFTA-7590] 

Jabil  Circuit,  Inc.,  Including  Leased 
Workers  of  Manpower  Temporary 
Services,  Meridian,  ID;  Amended 
Certification  Regarding  Eligibility  to 
Apply  for  NAFTA-Transitionai 
Adjustment  Assistance 

In  accordance  with  section  250(a), 
subchapter  D.  chapter  2,  Title  II,  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2273),  the  Department  of  Labor 
issued  a  Certification  of  Eligibility  to 
Apply  for  NAFTA-Transitional 
Adjustment  Assistance  on  December  10, 
2002,  applicable  to  all  workers  of  Jabil 
Circuit,  Inc.  located  in  Meridian,  Idaho. 
The  notice  was  published  in  the  Federal 
Register  on  December  26,  2002  (67  FR 
78817). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 


for  workers  of  the  subject  firm. 
Information  provided  by  the  State 
agency  shows  that  workers  leased  from 
Manpower  Temporary  Services  were 
engaged  in  the  production  of  printed 
circuit  boards  at  Jabil  Circuit  in 
Meridian,  Idaho. 

Based  on  this  information,  the  • 

Department  is  amending  the 
certification  to  include  leased  workers 
of  Manpower  Temporary  Services 
engaged  in  the  prodijiction  of  printed 
circuit  boards  at  the  subject  firm. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  subject  firm  who  were  adversely 
affected  by  the  shift  in  production  of 
printed  circuit  boards  to  Mexico. 

The  amended  notice  applicable  to 
NAFTA-7590  is  hereby  issued  as 
follows: 

"All  workers  of  )abil  Circuit,  Inc., 
Meridian.  Idaho,  and  leased  workers  of 
Manpower  Temporary  Services  engaged  in 
the  production  of  printed  circuit  boards  at 
Jabil  Circuit,  Inc.,  Meridian,  Idaho,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  September  23,  2001. 
through  December  10,  2004,  are  eligible  to 
apply  for  NAFTA-TAA  under  Section  250  of 
the  trade  Act  of  1974." 

Signed  at  Washington,  DC,  this  6th  day  of 
March.  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
|FR  Doc.  03-13813  Filed  6-2-03;  8:45  am] 
BILLING  COOE  4S10-90-«l 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
existing  safety  standards  under  section 
101(c)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977. 

1.  Canyon  Fuel  Company,  LLC 

(Docket  No.  M-2003-032-C1 

Canyon  Fuel  Company,  LLC,  HC  35 
Box  380,  Helper,  Utah  84526  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.1002(a)  (Installation  of 
electric  equipment  and  conductors; 
permissibility)  to  its  Skyline  Mine  No! 
3  (MSHA  I.D.  No.  42-01566)  located  in 
Carbon  County,  Utah.  The  petitioner 
requests  a  modification  of  the  standard 
to  permit  the  use  of  low  voltage  or 
battery  powered  non-permissible 
electronic  testing  and  diagnostic 
equipment  within  150  feet  of  pillar 
workings  under  controlled  conditions. 
The  petitioner  requests  a  modification 
of  the  existing  standard  to  permit  the 


following  non-permissible  equipment  to 
be  used  within  150  feet  from  pillar 
workings  (longwall  gob):  laptop 
computers,  oscilloscopes,  vibration 
analysis  machines,  cable  fault  detectors, 
point  temperature  probes,  infrared 
temperature  devices,  insulation  testers 
(meggers),  voltage,  current  and  power 
measurement  devices  and  recorders, 
pressure  and  flow  measurement  devices, 
signal  analyzer  device,  ultrasonic 
thickness  gauges,  electronic  component 
testers,  and  electronic  tachometers, 
other  testing  and  diagnostic  equipment 
that  may  be  approved  by  the  MSHA 
District  Office.  The  petitioner  states  that 
non-permissible  electronic  testing  and 
diagnostic  equipment  shall  only  be  used 
when  equivalent  permissible  equipment 
does  not  exist.  The  petitioner  further 
states  that  a  qualified  person  shall 
continuously  monitor  for  methane 
immediately  before  and  during  the  use 
of  non-permissible  electronic  test  and 
diagnostic  equipment  in  or  inby  the  last 
open  crosscut  as  defined  in  existing 
standard  30  CFR  75.151.  The  petitioner 
has  listed  in  this  petition  for 
modification  specific  procedures  that 
would  be  followed  when  using  this 
equipment.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 

2.  R  &  D  Coal  Company 

[Docket  No.  M-2003-033-C] 

R&D  Coal  Company,  214  Vaux 
Avenue,  Tremont,  Pennsylvania  17981 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002  now 
75.1002  (Installation  of  electric 
equipment  and  conductors; 
permissibility)  to  its  Buck  Mountain 
Slope  (MSHA  I.D.  No.  36-02053) 
located  in  Schuylkill  County, 
Pennsylvsmia.  The  petitioner  requests  a 
modification  in  the  application  of  the 
existing  standard  to  then  permit  the  use 
of  non-permissible  electric  equipment 
within  150  feet  of  the  pillar  line.  The 
petitioner  states  that  the  non- 
permissible  equipment  would  include 
drags  and  battery  locomotives  due  in 
part  to  the  method  of  mining  used  in 
pitching  anthracite  mines  and  the 
alternative  evaluation  of  the  mine  air 
quality  for  methane  on  an  hourly  basis 
during  operation.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 

3.  CoDsol  Pennsylvania  Coal  Company 

(Docket  No.  M-2003-034-C1 

Consol  Pennsylvania  Coal  Cooipany, 
1800  Washington  Road,  Pittsburgh, 


Pennsylvania  15241-1421  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.503  (Permissible  electric  face 
equipment;  maintenance)  and  30  CFR 
18.35  (Portable  (trailing)  cables  and 
cords)  to  its  Bailey  Mine  (MSHA  I.D. 
No.  36-07230)  located  in  Greene 
Coimty,  Pennsylvania.  The  petitioner 
proposes  to  increase  the  maximum 
length  of  trailing  cables  supplying 
power  to  continuous  mining  machines 
to  950  feet  and  other  section  equipment 
to  900  feet  during  longwall  panel 
development.  The  petitioner  states  thai 
this  alternative  method  will  only  apply 
to  trailing  cables  supplying  three-phase, 
950-volt  power.to  continuous  mining 
machines  and  trailing  cables  supplying 
three-phase,  480-volt  power  to  loading 
machines,  shuttle  cars,  roof  bolters,  and 
section  ventilation  fans.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard, 

4.  Jim  Walter  Resources,  Inc. 

[Docket  No.  M-2003-035-C] 

Jim  Walter  Resoinces,  Inc.,  P.O.  Box 
133,  Brookwood,  Alabaina  35444  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.503 
(Permissible  electric  face  equipment; 
maintenance)  to  its  No.  7  Mine  (MSHA 
I.D.  No.  01-01401)  located  in 
Tuscaloosa  County,  Alabama.  The 
petitioner  proposes  to  extend  the  length 
of  the  cable  not  to  exceed  1200  feet  for 
continuous  mining  machines,  loading 
machines,  roof  bolting  machines,  shuttle 
cars,  and  section  auxiliary  ventilation 
fans  during  longwall  panel  development 
conditioned  upon  the  specific  terms  and 
conditions  listed  in  this  petition  for 
modification.  The  petitioner  states  that 
it  proposed  alternative  method  would 
apply  only  to  trailing  cables  that  supply 
2400-volt,  three-phase,  alternating 
current  to  continuous  mining  machines, 
and  that  all  miners  will  receive  training 
prior  to  implementation  of  this 
proposed  alternative  method.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

5. 1 0  Coal  Company,  Inc.    . 

[Docket  No.  M-2003-O36-C] 

I  O  Coal  Company,  Inc.,  430  Harper 
Park  Dr.,  Suite  A,  Beckley,  West 
Virginia  25801  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.503 
(503  (Permissible  electric  face 
equipment;  maintenance)  and  30  CFR 
18.41(f)  (Plug  and  receptacle-type 
connectors)  to  its  Europa  Mine  (MSHA 
I.D.  No.  46-08798)  located  in  Boone 


Coimty,  West  Virginia.  The  petitioner 
proposes  to  replace  a  padlock  on  battery 
plug  connectors  on  mobile  battery- 
powered  machines  with  a  threaded  ring 
and  a  spring-loaded  locking  device  to 
prevent  the  plug  connector  itom 
accidentally  disengaging  whije  under 
load.  The  petitioner  asserts  that  the 
application  of  the  existing  standard  will 
result  in  a  diniinution  of  safety  to  the 
miners. 

6.  Consolidation  Coal  Company 

(Docket  No.  M-2003-037-CI 

Consolidation  Coal  Company,  1800 
Washington  Road,  Pittsbui^, 
Pennsylvania  15241  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1909(b)(6)  (Non-permissible  diesel- 
powered  equipment;  design  and 
performance  requirements)  to  its  Emerj' 
Mine  (MSHA  LD.  No.  42-00079)  located 
in  Emery  County,  Utah.  The  petitioner 
requests  a  modification  of  the  existing 
standard  to  permit  the  use  of  a  diesel 
grader  without  individual  service  brakes 
on  all  of  the  grader  wheels.  The 
petitioner  proposes  to  equip  the  Grader 
with:  (i)  Service  brakes  on  each  of  the 
Drive  Wheels;  (ii)  stationary  emergency 
brakes;  and  (iii)  brakes  on  the 
Directional  Wheels.  The  petitioner 
states  that  the  tramming  speed  of  the 
Grader  will  be  restricted  to  10  miles  per 
hour,  the  grader  operators  wiU  be 
trained  to  check  brake  function  during 
pre-operational  checks,  and  to  lower  the 
Grader  blade  to  the  ground  as  an 
additional  braking  mechanism.  The 
petitioner  further  states  that  grader 
operators  will  receive  task  training  and 
armual  refresher  training  on  the 
provisions  of  its  alternative  method.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

7.  FMC  Corporation 

[Docket  No.  M-2003-OOl-Mj 

FMC  Corporation,  Box  872,  Green 
River,  Wyoming  82935  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  57.22305  (Approved  equipment  (III 
Mines))  to  its  FMC  Trona  Mine  (MSHA 
I.D.  No.  48-00152)  located  in 
Sweetwater  County,  Wyoming.  The 
petitioner  requests  a  modification  of  the 
existing  standard  to  permit  the  use  of  a 
portable  Leica  DISTO  laser  distance 
meter  inby  the  last  open  break.  The 
petitioner  states  that  this  equipment  has 
minimal  output  power  that  is 
considerably  less  than  the  12-watt 
threshold  for  intrinsically  safe  electrical 
equipment.  The  petitioner  has  listed 
specific  terms  and  conditions  in  this 
petition  for  modification  that  would  be 


followed  when  using  this  equipment. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

Request  for  Comments 

Persons  interested  in  these  p>etitions 
are  encouraged  to  submit  comments  via 
e-mail  to  comments@msha.gov,  or  on  a 
computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standards, 
Regulations,  and  Variances,  Mine  Safety 
and  Health  Administration,  1100 
Wilson  Boulevard,  Room  2352, 
Arlington,  Virginia  22209.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
3,  2003.  Copies  of  these  petitions  are 
available  for  inspection  at  that  address. 

Dated  at  Arlington,  Virginia.  this"28th  day 
of  May  2003. 
Marvin  W.  Nichols,  Jr., 
Director.  Office  of  Standards,  Regulations, 
and  Variances. 
[FR  Doc.  03-13760  Filed  6-2-03;  8:45  am] 

BILLPUG  COOE  4S10-43-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-055)1 

Government-Owned  Inventions, 
Available  for  Licensing 

ACTION:  Notice  of  availabilify  of 
inventions  for  licensing. 

summary:  The  inventions  listed  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  United  States  Patent  and 
Trademark  Office,  and  are  available  for 
licensing. 

DATES:  June  3, 2003.  *  ^  '^ 

FOR  FURTHER  INFORMATION  CONTACT: 
James  McGroarj',  Patent  Counsel, 
Marshall  Space  Flight  Center,  Code . 
LSOl,  Huntsville,  AL  35812;  telephone 
(256)  5^4-0013;  fax  (256)  544-0258. 

NASA  Case  No.  MFS-31408-1-CIP: 
Photon  Momentum  Transfer  Plane  For 
Asteroid,  Meteoroid,  And  Comet  Orbit 
Shaping; 

NASA  Case  No.  MFS-31559-1-DIV:  - 
Phase/Matrix  Transformation  Weld 
Process  And  Apparatus; 

NASA  Case  No.  MFS-31689-1: 
Axisymmetric.  Throttieable  Non-  -^ 

Gimballed  Rocket  Engine; 

NASA  Case  No.  MFS-31707-1: 
Entertainment  And  Pacification  System 
For  Car  Seat; 

NASA  Case  No.  MFS-3 1708-1:  Video 
Monitoring  System  For  Car  Seat; 

NASA  Case  No.  MFS-31 714-1: 
Health  Monitoring  System  For  Car  Seat: 
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NASA  Case  No.  MFS-31780-1:  Radio 
Frequency  Trap  For  Containment  Of 
Plasmas  In  Antimatter  Propulsion 
Systems  Using  Rotating  Wall  Electric 
Fields. 

Dated:  May  28.  2003. 
Robert  M.  Stephens. 

Deputy  Genvral  Counsef. 

[FR  Do<:.  0.1-13906  Filed  6-2-03:  8:45  ami 

mxMQ  cooe  tsio-oi-p 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-056)] 

Government-Owned  Inventions, 
Available  for  Licensing 

ACTION:  Notice  of  availability  of 
inventions  for  licensing. 

SUMMARY:  The  inventions  listed  belpvv 

are  assigned  to  the  National  Aeronautics 

and  Space  Administration,  have  been 

filed  in  the  United  States  Patent  and 

Trademark  Office,  and  are  available  for 

licensing. 

DATES:  June  3.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Blackburn.  F^atenl  Counsel,  NASA 

Langley  Research  Center,  Mail  Code 

212.  Hampton.  VA  23681-2199; 

telephone  (757)  864-9260.  fax  (757) 

864-9190. 

NASA  Case  No.  LAR-16289-1: 
Electro-Active  Transducer  Using  Radial 
Electric  Field  To  Produce/Sense  Out-of- 
Plane  Transducer  Motion; 

NASA  Case  No.  LAR-16363-1: 
Electro- Active  Device  Using  Radial 
Electric  Field  Piezo-Diaphragm  For 
Control  Of  Fluid  Movement; 

NASA  Case  No.  LAR-16390-1-SB: 
Ruthenium  Stabilization  For  Improved 
Oxidation/Reduction  Catalyst  Systems: 

NASA  Case  No.  LAR-1 6393-1: 
Electro-Active  Device  Using  Radial 
Electric  Field  Piezo-Diaphragm  For 
Sonic  Applications. 

Dated:  May  28.  2003. 
Robert  M.  Stephens, 

Deputy  General  Counsel. 

[FR  Doc.  03-13907  Filed  6-2-03;  8:4.S  am) 

MLUNQ  cooe  7S0O-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-057)] 

Government-Owned  Inventions, 
Available  for  Licensing 

ACTION:  Notice  of  availability  of 
inventions  for  licensing. 


SUMMARY:  The  invention  listed  below  is 
assigned  to  the  National  Aeronautics 
and  Space  Administration,  has  been 
filed  in  the  United  States  Patent  and  . 
Trademark  OfHce,  and  is  available  for 
licensing. 

DATES:  June  3.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Heald,  Patent  Counsel,  Kennedy 
Space  Center,  Mail  Code  CC-A, 
Kennedy  Space  Flight  Center,  FL  32899; 
telephone  (321)  867-7214,  fax  (321) 
867-1817. 

NASA  Case  No.  KSC-1 1937-2: 
Communication  System  With  Adaptive 
Noise  Suppression. 

Dated;  May  28.  2003. 
Robert  M.  Stephens, 

Deputy  General  Counsel. 

IFR  Doc.  03-13908  Filed  6-2-03:  8:43  ami 

BILLING  COOE  7S1(M>1-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-058)] 

Government-Owned  Inventions, 
Available  for  Licensing 

ACTION:  Notice  of  availability  of 
inventions  for  licensing. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  United  States  Patent  and 
Trademark  OfHce,  and  are  available  for 
licensing. 

DATES:  June  3,  20Q3. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Fein,  Patent  Counsel,  Johnson 
Space  Center,  Mail  Code  HA,  Houston, 
TX  77058-3696,  telephone  (281)  483- 
4871;  fax  (281)  244-8452. 

NASA  Case  No.  MSC-23444-1: 
Motion  Sickness  Treatment  Apparatus 
And  Method; 

NASA  Case  No.  MSC-23449-1: 
System  For  The  Diagnosis  And 
Monitoring  Of  Coronary  Artery  Disease, 
Acute  Coronary  Syndromes, 
Cardiomyopathy  And  Other  Cardiac 
Conditions; 

NASACase  No.  MSC-23472-1:  Heat 
Treatment  Of  Friction  Stir  Welded  7050 
Aluminum  Plate. 

Dated:  May  28.  2003.  '  ' 

Robert  M.  Stephens, 

Deputy  General  Counsel. 

(PR  Doc.  03-13909  Filed  6-2-03;  8:45  am) 

BILUNG  CODE  7S10-01-* 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-059)] 

Government-Owned  Inventions, 
Available  for  Licensing 

ACTION:  Notice  of  availability  of 
inventions  for  licensing. 

SUMMARY:  The  invention  listed  below  is 
assigned  to  the  National  Aeronautics 
and  Space  Administration,  has  been 
nied  in  the  United  States  Patent  and 
Trademark  Office,  and  is  available  for 
licensing. 

DATES:  fune  3,  2003.      * 

FOR  FURTHER  INFORMATION  CONTACT: 
Diana  Cox,  Patent  Counsel,  Goddard 
Space  Flight  Center,  Mail  Code  503, 
Greenbelt,  MD  20771;  telephone  (301) 
286-7351;  fax  (301)  286-9502. 

NASA  Case  No.  GSC-1 4393-1:  Light 
Weight  Optical  Mirrors  Formed  In 
Single  Crystal  Substrate. 

Dated:  May  28.  2003. 
Robert  M.  Stephens, 
Deputy  General  Counsel. 
IFR  Dor.  03-13910  Filed  6-2-03;  8:45  am] 
MLUNG  COOE  7S90-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-060)] 

Government-Owned  Inventions, 
Available  for  Licensing 

action:  Notice  of  availability  of 
inventions  for  licensing. 

SUMMARY:  The  invention  listed  below  is 
assigned  to  the  National  Aeronautics 
and  Space  Administration,  has  been 
filed  in  the  United  States  Patent  and 
Trademark  Office,  and  is  available  for 
licensing. 

DATES:  June  3.  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Rob 
Padilla,  Patent  Counsel,  Ames  Research 
Center,  Mail  Code  202A-4,  Moffett 
Field,  CA  94035-1000;  telephone  (650) 
604-5104,  fax  (650)  604-2767. 

NASA  Case  No.  ARC-1 5042-1: 
Carbon  Nanotube  Interconnect. 

Dated:  May  28,  2003. 
Robert  M.  Stephens, 

Deputy  General  Counsel. 

(FR  Doc.  03-13911  Filed  6-2-03;  8:45  am) 

BILLING  COOE  75M-01-P 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-061)] 

Government-Owned  Inventions, 
Available  for  Licensing 

ACTION:  Notice  of  availability  of 
inventions  for  licensing. 

SUMMARY:  The  inventions  listed  below 

are  assigned  to  the  National  Aeronautics 

and  Space  Administration,  have  been 

filed  in  the  United  States  Patent  and 

Trademark  Office,  and  are  available  for 

licensing. 

DATES:  Jime  3,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Kent 

N.  Stone,  Patent  Counsel,  Glenn 

Research  Center  at  Lewis  Field,  Mail 

Code  500-118,  Cleveland,  OH  44135; 

telephone  (216)  433-8855,  fax  (216) 

433-6790. 

NASA  Ckise  No.  LEW-1 7129-1 : 
Improved  Non-Contacting  Finger  Seal; 

NASA  Case  No.  LEW-1 71 75-1 :  High 
Speed  Electromechanical  Shutter  For 
Imaging  Spectrographs; 

NASA  Case  No.  LEW-1 71 87-1: 
Method  For  Growrth  Of  Bulk  Crystals  By 
Vapor  Phase  Epitaxy; 

NASA  Case  No.  LEW-1 7293-1: 
System  For  Controlling  A  Magnetically 
Levitated  Rotor; 

NASA  Case  No.  LEW-17300-1: 
Method  For  Fabrication  Of  Improved 
Gas  Sensors  Using  SiC  Semiconductors. 

Dated:  May  28.  2003. 
Robert  M.  Stephens, 

Deputy  General  Counsel. 

[FR  Doc.  03-13912  Filed  6-2-03;  8:45  am] 

BILLING  CODE  7S10-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice. 

SUMMARY:  NARA  is  giving  public  notice 
that  the  agency  has  submitted  to  OMB 
for  approval  the  information  collections 
described  in  this  notice.  The  public  is 
invited  to  comment  on  the  proposed 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Written  conunents  must  be 
submitted  to  OMB  at  the  address  below 
on  or  before  July  3,  2003,  to  be  assiued 
of  consideration. 

ADDRESSES:  Conunents  should  be  sent 
to:  Office  of  Information  and  Regulatory 


Affairs,  Office  of  Management  and 
Budget,,Attn:  Ms.  Brooke  Dickson,  Desk 
Officer  for  NARA,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  proposed  information 
collections  and  supporting  statements 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301-837-1694  or 
fax  niunber  301-837-3213. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13),  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  NARA 
published  a  notice  of  proposed 
collection  for  these  information 
collections  on  January  16,  2003  (68  FR 
2368).  No  comments  were  received. 
NARA  has  submitted  the  described 
information  collection  to  OMB  for 
approval. 

In  response  to  this  notice,  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
Whether  the  proposed  information 
collection  is  necessary  for  the  proper 
performance  of  the  functions  of  NARA; 
(b)  the  accuracy  of  NARA's  estimate  of 
the  biurden-of  the  proposed  information 
collection;  (c)  ways  to' enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  ofnnformation  on 
respondents,  including  the  use  of 
information  technology.  In  this  notice, 
NARA  is  soliciting  comments 
concerning  the  following  information 
collection: 

Title:  National  Archives  and  Records 
Administration  Class  Evaluation  Form. 

OMB  number:  3095-0023. 

Agency  form  number:  NA  Form  2019. 

Type  of  review:  Regular. 

Affected  public:  Individuals  or     "   , 
households,  business  or  other  for-profit, 
nonprofit  organizations  and  institutions. 
Federal,  state,  local,  or  tribal 
government  agencies. 

Estimated  if  umber  of  respondents: 
4,340.  '- 

Estimated  time  per  response:  5 
minutes. 

Frequency  of  response:  On  occasion 
(when  respondent  takes  NARA 
sponsored  training  classes). 

Estimated  total  annual  burden  hours: 
362  hours. 

Abstract:  The  information  collection 
allows  uniform  measurement  of 
customer  satisfaction  with  NARA 
training.  NARA  makes  the  approved 
form  available  to  the  course 
coordinators  as  a  Word  template  for 
customization  of  selected  elements. 


shown  as- shaded  areas  on  the  form 
submitted  for  clearance. 

Dated:  May  28.  2003. 

L.  Reynolds  Gaboon, 

Assistant  Archivist  for  Human  Resources  and 
Information  Services.' ' 

(FR  Doc.  03-13796  Filed  6-2-03;  8:45  am] 

BILUNG  CODE  751 5-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-289] 

Amergen  Energy  Company,  LLC; 
Notice  of  Wittidrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  AmerGen  Energy 
Company,  LLC  (the  licensee),  to 
withdraw  its  August  14,  2001, 
application,  as  supplemented 
September  11,  2002,  for  a  proposed 
amendment  to  Facility  Operating 
License  No.  DPR-50  for  the  Three  Mile 
Island  Nuclear  Station,  Unit  1,  located 
in  Dauphin  County,  Pennsylvania. 

The  proposed  amendment  would 
l^ave  revised  the  Technical 
Specifications  to  eliminate  the 
requirements  associated  with  the 
independent  onsite  safety  review  group. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  March  5,  2002, 
(67  FR  10009).  However,  by  letter  dated 
April  30,  2003,  the  licensee  withdrew 
the  proposed  change. 

For  further  details  with  respect  to  this- 
action,  see  the  application  for 
amendment  dated  August  14,  2001,  as 
supplemented  September  11,  2002,  and 
the  licensee's  letter  dated  April  30, 
2003,  which  withdrew  the  application 
for  license  amendment.  Dociunents  may 
be  examined,  and/or  copied  for  a  fee,  at 
the  NRC's  Public  Dociunent  Room 
(PDR),  located  at  One  White  Flint  North, 
Public  File  Area  Ol  F21,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams/html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encoimter  problems  In 
accessing  the  docLunents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209,  or  301-415-4737  or  by  e-mail 
to  pdr@nrc.gov.  ' 


33208 


Federal  Register / Vol.  68,  No.  106 /Tuesday,  June  3,  2003 /Notices 


Federal  Register / Vol.  68,  No.  106 / Tuesday,  June  3,  2003 /Notices 


33209 


Dated  at  Rockville.  Maryland,  this  28th  day 
of  May  2003. 

For  the  Nuclear  Regulatory  Commission. 
Timothy  G.  Colbum, 
Senior  Project  Manager,  Section  1 ,  Project 
Directorate  I.  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  03-13867  Filed  6-2-03:  8:45  ami 
BNxmocooe  7S9e-oi-p 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-275  and  50-323] 

Pacific  Gas  and  Electric  Company 
(Diablo  Canyon  Nuclear  Power  Plant, 
Units  1  and  2);  Order  Approving 
Transfer  of  Licenses  and  Conforming 
Amendments 

Pacific  Gas  and  Electric  Company 
(PG&E  or  the  licensee)  is  the  holder  of 
Facility  Operating  Licenses  Nos.  DPR- 
80  and  DPR-82.  which  authorize  the 
operation  of  the  Diablo  Canyon  Nuclear 
Power  Plant,  Units  1  and  2  (DCNPP  or 
the  facility)  at  steady-state  power  levels 
not  in  excess  of  3411  megawatts 
thermal.  The  facility  is  located  at  the 
licensee's  site  in  San  Luis  Obispo 
County,  California.  The  licenses 
authorize  PG&E  to  possess,  use,  and 
operate  the  facility. 

Under  cover  of  a  letter  dated 
November  30,  2001,  PG&E  submitted  an 
application  requesting  approval  of  the 
transfer  of  Facility  Operating  Licenses 
Nos.  DPR-80  and  DPR^2  for  DCNPP 
from  PG&E  to  Electric  Generation  LLC 
and  Diablo  Canyon  LLC.  The  licensee 
also  requested  approval  of  conforming 
license  amendments  to  reflect  the 
transfer.  The  application  was 
supplemented  by  submittals  dated 
January  18  and  May  1,  2002,  collectively 
referred  to  as  the  "application"  herein 
unless  otherwise  indicated. 

Diablo  Canyon  LLC,  a  California 
limited  liability  company,  is  a  wholly- 
owned  subsidiary  of  Electric  Generation 
LLC,  also  a  California  limited  liability 
company.  Electric  Generation  LLC  is  an 
indirect  wholly-owned  subsidiary  of 
PG&E  Corporation,  the  current  parent  of 
the  licensee.  According  to  the 
application,  Diablo  Canyon  LLC  will 
become  the  owner  of  the  facility,  while 
Electric  Generation  LLC  will  operate 
and  maintain  DCNPP  under  the  terms  of 
a  lease  that  will  make  Electric 
Generation  LLC  responsible  for  all  costs 
of  operation.  Diablo  Canyon  LLC  will  be 
responsible  for  providing 
decommissioning  funding  assurance  for 
DCNPP.  With  respect  to  authority  to 
possess,  use,  and  operate  the  facility, 
the  conforming  license  amendments 


would  remove  references  to  PG&E  from 
the  licenses  and  add  references  to 
Electric  Generation  LLC  and  Diablo 
Canyon  LLC,  as  appropriate,  and  make 
other  administrative  changes  to  reflect 
the  proposed  transfer.  The  application 
also  proposed  certain  changes  to  the 
antitrust  conditions  attached  to  the 
licenses,  which  are  discussed  in  more 
detail  below. 

PG&E  requested  approval  of  the 
transfer  of  the  licenses  and  conforming 
license  amendments  pursuant  to  10  CFR 
50.80  and  50.90.  Notice  of  the  request 
for  approval  and  an  opportunity  to 
request  a  hearing  or  submit  written 
comments  was  published  in  the  Federal 
Register  on  January  17.  2002  (67  FR 
2455).  The  Commission  received 
petitions  to  intervene  and  requests  for 
hearing  from  the  following:  the 
Northern  California  Power  Agency 
(NCPA);  the  Official  Committee  of 
Unsecured  Creditors  of  Pacific  Gas  and 
Electric  Company  (Committee);  the 
California  Public  Utilities  Commission 
(CPUC);  the  Transmission  Agency  of 
Northern  California,  M-S-R  Public 
Power  Agency,  Modesto  Irrigation 
District,  the  California  Cities  of  Santa 
Clara,  Redding,  and  Palo  Alto,  and  the 
Trinity  Public  Utility  District,  in  a  joint 
filing  (collectively.  TANC);  and  the 
County  of  San  Luis  Obispo  (County).  In 
a  Memorandum  and  Order,  dated  June 
25.  2002  (CLI-02-16),  the  Commission 
denied  several  of  the  petitioners' 
requests  for  intervention  and  referred 
the  petitions  of  the  County  and  CPUC  to 
the  NRC  staff  as  comments  for 
appropriate  consideration.  On  February 
14,  2003,  the  Commission  denied  the 
remaining  petitioners'  requests  for 
hearing  and  terminated  the  proceeding. 
Pacific  Gas  and  Elec.  Co.  (Diablo 
Canyon  Nuclear  Power  Plant,  Units  1 
and  2),  CLI-03-02,  57  NRC  19  (2003). 

In  CLI-03-02,  the  Commission 
addressed,  among  other  things,  the 
changes  proposed  in  the  application  to 
the  antitrust  conditions  appended  to  the 
licenses,  which  PG&E  assumed  would 
be  carried  forward  if  the  licenses  were 
transferred.  These  proposed  changes 
would  have  retained  PG&E  as  a  licensee 
in  the  antitrust  conditions,  would  have 
added  a  new  transmission  company 
(ETrans  LLC)  to  the  antitrust  conditions, 
and  would  have  added  Electric 
Generation  LLC  (but  not  Diablo  Canyon 
LLC)  to  the  conditions,  for  the  purpose 
of  implementing  the  conditions.  The 
Commission  ruled  that  if  the  proposed 
license  transfers  are  approved,  the 
antitrust  license  conditions  should  not 
be  included  in  (i.e.,  not  remain  part  of) 
the  transferred  licenses.  57  NRC  at  36. 
Accordingly,  the  conforming  license 
amendments  approved  by  this  Order 


reflect  the  Commission's  ruling  in  this 
regard. 

Under  10  CFR  50.80,  no  license,  or 
any  right  thereunder,  shall  be 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  gives  its 
consent  in  writing.  After  reviewing  the 
information  submitted  in  the 
application  and  other  information 
before  the  Commission,  and  relying 
upon  the  representations  and 
agreements  contained  in  the 
application,  the  NRC  staff  has 
determined  that  Electric  Generation  LLC 
and  Diablo  Canyon  LLC  are  qualified  to 
be  the  holders  of  the  licenses  to  the 
extent  proposed  in  the  application,  and 
that  the  transfer  of  the  licenses  to 
Electric  Generation  LLC  and  Diablo 
Canyon  LLC  is  otherwise  consistent 
with  applicable  provisions  of  law, 
regulations,  and  orders  issued  by  the 
Commission,  subject  to  the  conditions 
set  forth  below.  The  NRC  staff  has 
further  found  that  the  application  for 
the  proposed  license  amendments  that 
reflect  the  transfer  of  authority  to 
possess,  use,  and  operate  the  facility 
and  the  transfer  of  authority  concerning 
the  receipt,  possession,  or  use  of  nuclear 
material  from  PG&E  to  Electric 
Generation  LLC  and  Diablo  Canyon  LLC 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations  set 
forth  in  10  CFR  Chapter  I;  the  facility 
will  operate  in  conformity  with  the 
application,  the  provisions  of  the  Act, 
and  the  rules  and  regulations  of  the 
Commission;  there  is  reasonable 
assurance  that  the  activities  authorized 
by  the  proposed  license  amendments 
concerning  the  possession,  userand 
operation  of  the  facility  and  concerning 
the  receipt,  possession,  or  use  of  nuclear 
material  can  be  conducted  without 
endangering  the  health  and  safety  of  the 
public  and  that  such  activities  will  be 
conducted  in  compliance  with  the 
Commission's  regulations;  the  issuance 
of  the  proposed  license  amendments 
concerning  the  possession,  use,  and 
operation  of  the  facility  and  concerning 
the  receipt,  possession,  or  use  of  nuclear 
material  will  not  be  inimical  to  the 
common  defense  and  security  or  the 
health  and  safety  of  the  public;  and  the 
issuance  of  the  proposed  license 
amendments  concerning  the  possession, 
use,  and  operation  of  the  facility  and 
concerning  the  receipt,  possession,  or 
use  of  nuclear  material  will  be  in 
accordance  with  10  CFR  part  51  of  the 
Commission's  regulations  and  all 
applicable  requirements  have  been 
satisfied.  The  findings  set  forth  above 


are  supported  by  the  NRC  staffs  safety 
evaluation  dated  May  27,  2003. 

Accordingly,  pursuant  to  sections 
161b.  161i.  1610,  and  184  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  42 
U.S.C.  2201(b),  2201(i).  2201(o),  and 
2234;  and  10  CFR  50.80, /(is /lereby 
ordered  that  the  transfer  of  the  licenses 
as  described  herein  to  Electric 
Generation  LLC  and  Diablo  Canyon  LLC 
is  approved,  subject  to  the  following 
conditions: 

(1)  Before  the  completion  of  the 
transfer  of  DCNPP,  Electric  Generation 
LLC  and  Diablo  Canyon  LLC  shall 
provide  the  Director  of  the  Office  of 
Nuclear  Reactor  Regulation  satisfactory 
documentary  evidence  that  Electric 
Generation  LLC  and  Diablo  Canyon  LLC 
have  obtained  the  appropriate  amount 
of  insurance  required  of  licensees  under 
10  CFR  part  140  of  the  Commission's 
regulations. 

(2)  Prior  to  the  closing  of  the  license 
transfers,  all  necessary  regulatory  and/or 
judicial  approvals  of  the  bilateral  power 
sales  agreement  (PSA)  referenced  in 
Enclosure  7  to  the  November  30,  2001, 
submittal  must  be  obtained  without  any 
material  changes  to  the  PSA  that  would 
adversely  impact  the  five-year  financial 
projections  proffered  in  the  application 
such  that  indicated  sources  of  funds 
would  not  be  sufficient  to  cover 
projected  costs  of  operation  of  the 
facility. 

(3)  On  the  closing  date  of  the  transfer 
of  DCNPP,  Diablo  Canyon  LLC  shall 
obtain  from  PG&E  all  of  the 
accumulated  decommissioning  trust 
funds  associated  With  the  facility,  and 
fensure  the  deposit  of  the  funds  into  a 
decommissioning  trust(s)  for  DCNPP 
established  by  Diablo  Canyon  LLC.  The 
amount  of  the  funds  must  meet  or 
exceed  the  minimum  amount  required 
for  the  facility  pursuant  to  10  CFR 
50.75.  In  the  event  that  the  transfer  of 
DCNPP  occurs  prior  to  December  24, 
2003,  the  decommissioning  trust 
agreement(s)  shall  be  consistent  with 
the  provisions  contained  in  10  CFR 
50.75(h)(1)  (67  FR  78350,  published 
December  24,  2002),  as  if  such 
provisions  are  in  effect  at  the  time  of 
transfer.  Notwithstanding  the  date  of  the 
transfer,  the  deconunissioning  trust 
agreement(s)  must  be  acceptable  to  the 
NRC. 

(4)  Diablo  Canyon  LLC  shall  take  all 
necessary  steps  to  ensure  that  the 
decommissioning  trust(s)  is  maintained 
in  accordance  with  the  application  and 
the  requirements  of  this  Order,  and 
consistent  with  the  safety  evaluation 
supporting  this  Order. 

(5)  Notwithstanding  the  transfer  of 
ownership  of  DCNTP  to  Diablo  Canyon 
LLC,  Electric  Generation  LLC  shall  at  all 


times  following  the  transfer  of  the 
DCNPP  licenses  to  Diablo  Canyon  LLC 
and  Electric  Generation  LLC  be  fully 
responsible  for  all  costs  associated  with 
the  possession,  use,  operation, 
maintenance,  and  deconunissioning  of 
DCNPP  (including  costs  associated  with 
the  receipt,  possession,  and  use  of 
byproduct,  source,  and  special,  nuclear 
material),  except  for  decommissioning 
costs  covered  by  the  decommissioning 
trust  funds  transferred  to  Diablo  Canyon 
LLC  at  the  time  of  the  license  transfers. 
Diablo  Canyon  LLC  shall  be  responsible 
for  the  payment  of  decommissioning 
costs  for  DCNPP  at  least  to  the  extent  of 
the  accumulated  decommissioning  trust 
funds  transferred  to  "Diablo  Canyon  LLC 
and  earnings  associated  with  such 
funds. 

(6)  Electric  Generation  LLC  shall 
provide  the  Director  of  the  Office  of 
Nuclear  Reactor  Regulation  a  copy  of 
any  application,  at  the  time  it  is  filed, 
to  transfer  (excluding  grants  of  security 
interests  or  liens)  from  Electric 
Generation  LLC  to  its  direct  or  indirect 
parent,  or  to  any  other  affiliated 
company,  facilities  for  the  production  of 
electric  energy  having  a  depreciated 
book  value  exceeding  ten  percent  (10%) 
of  Electric  Generation  LLC's 
consolidated  net  utility  plant,  as 
recorded  on  Electric  Generation  LLC's 
books  of  account. 

(7)  After  receipt  of  all  required 
regulatory  and  judicial  approvals  of  the 
transfer  of  DCNPP,  PG&E  shall  inform 
the  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  in  writing  of  such 
receipt  within  5  business  days,  and  of 
the  closing  date  of  the  transfer  of 
DCNPP  no  later  than  7  busibess  days 
prior  to  the  date  of  closing.  If  the 
transfer  of  the  licenses  is  not  completed 
by  May  31,  2004,  this  Order  shall 
become  null  and  void,  provided, 
however,  on  written  application  and  for 
good  cause  shown,  this  date  may  be 
extended  in  writing. 

It  is  further  ordered  that,  consistent 
with  10  CFR  2.1315(b),  license 
amendments  that  make  changes,  as 
indicated  in  Enclosure  2  to  the  cover 
letter  forwarding  this  Order,  to  conform 
the  licenses  to  reflect  the  subject  license 
transfers  are  approved.  The 
amendments  shall  be  issued  and  made 
effective  at  the  time  the  proposed 
license  transfers  are  completed. 

This  Order  is  effective  upon  issuance. 

For  further  details  with  respect  to  this 
Order,  see  the  initial  application  dated 
November  30,  2001,  and  supplements 
thereto  dated  January  18  and  May  1, 
2002,  and  the  safety  evaluation  dated 
May  27,  2003,  which  are  available  for 
public  inspection  at  the  Commission's 
Public  Doctiment  Room,  located  at  One 


White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  and 
are  accessible  electronically  through  the 
ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site 
(http://ww^^.n^c.gov): 

Dated  at  Rockville.  Maryland,  this  2^th  day 
of  May  2003. 

For  the  Nuclear  Regulatory  Commission. 
R.  William  Borcha 

Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  03-13866  Filed  6-2^3;  8:45  am] 
BIUJNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
tfte  License  Renewal  of  Nuclear  Power 
Plants  and  To  Conduct  Scoping 
Process 

In  1996  and  1999.  the  Conunission 
amended  its  enviroiunental  protection 
regulations  in  10  CFR  part  51, 
"Environmental  Protection  Regulations 
for  Domestic  Licensing  and  Related 
Regulatory  Functions."  to  improve  the 
efficiency  of  the  environmental  review 
process  for  applicants  seeking  to  renew 
a  nuclear  power  plant  operating  license  ■ 
for  up  to  an  additional  20  years.  The 
final  rules  were  published  in  the 
Federal  Register  on  December  18,  1996  ' 
(61  FR  66546),  and  September  3,  1999 
(64  FR  48507).  The  amendments  are 
based  on  the  analyses  reported  in 
NUREG-1437,  "Generic  Environmental 
Impact  Statement  (GEIS)  for  License 
Renewal  of  Nuclear  Plants"  (May  1996) 
and  its  Addendum  1  (August  1999). 

The  GEIS,  prepared  by  the  IJ.S. 
Nuclear  Regulatory  Commission  (NRC) 
staff  and  its  contractors,  summarizes  the 
findings  of  a  systematic  inquiry  into  the 
environmental  impacts  of  refurbishment 
activities  associated  with  license 
renewal  and  the  enviroiunental  impacts 
of  continued  operation  during  the 
renewal  period  (up  to  20  years  for  each 
licensing  action).  The  significance  of 
environmental  impacts  were  analyzed 
for  each  of  nearly  100  issues.  Thereafter, 
the  NRC  categorized  which  of  these 
analyses  could  be  applied  to  all  plants 
and  whether  additional  mitigation 
measures  would  be  warranted  for  each 
environmental  issue.  Of  the  92  issues 
analyzed,  69  issues  were  resolved 
generically,  21  require  a  further  site- 
specific  analysis  that  applicants  are 
required  to  address,  and  2  require  a  site- 
specific  assessment  by  the  NRC.  As  part 
of  its  application  to  renew  its  operating 
license,  an  applicant  submits  a 
supplemental  Environmental  Report 
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and  the  NRC  staff  develops  a  site- 
specific  supplement  to  the  GEIS  and 
includes  a  recommendation  for  each 
license  renewal  application.  The 
environmental  protection  regulations  for 
any  NRC  licensing  action  is  contained 
in  10  CFR  Part  51  and  may  be  viewed 
on  the  Internet  at  http://www.nrc.gov/ 
reading-rm/doc-collections/cfr/partOS  1  / 
index.html.  The  license  renewal  process 
also  includes  a  safety  review  and 
inspections  prior  to  issuance  of  a 
renewed  license. 

In  the  introductory  remarks  to 
Appendix  B  to  Subpart  A  of  Part  51, 
"Environmental  Effects  of  Renewing  the 
Operating  License  of  a  Nuclear  Power 
Plant,"  the  Commission  stated  that,  on 
a  10-year  cycle,  it  intends  to  review  the 
material  in  Table  B-1  and  update  it,  if 
necessary.  The  first  10- year  cycle  will 
end  in  2006;  the  goal  of  the  NRC  staff 
is  to  complete  this  GEIS  Update  Project 
by  the  end  of  2006. 

The  purpose  of  this  notice  is  to  inform 
the  public  that  the  NRC  is  planning  to 
prepare  an  environmental  impact 
statement  (EIS),  in  this  case  it  is  an 
update  to  the  GEIS,  and  to  provide  the 
public  an  opportunity  to  participate  in 
the  environmental  scoping  process,  as 
defined  in  10  CFR  51.29.  This  step  is  the 
initial  opportunity  for  stakeholder 
participation  in  the  GEIS  update  and  it 
occurs  before  the  NRC  has  determined 
results  or  recommendations  for  the 
update.  The  environmental  review 
process  for  license  renewal  will 
continue  under  the  current  regulatory 
fi'amework  throughout  the  course  of  this 
effort.  If,  as  a  result  of  this  scoping 
process,  it  is  determined  that  an  update 
is  not  necessary,  then  that  result  will  be 
published  in  the  Federal  Register  as 
well. 

The  GEIS  and  Addendum  1  to  the 
GEIS  were  prepared  pursuant  to  10  CFR 
part  51  and  are  available  for  public 
inspection  at  the  NRC  Public  Document 
Room  (PDR),  located  at  One  White  Flint 
North,  11555  Rockville  Pike  (first  fioor), 
Rockville,  Maryland,  or  from  the 
Publicly  Available  Records  component 
of  NRC's  Agencywide  Documents 
Access  and  Management  System 
(ADAMS).  ADAMS  is  accessible  at 
http  -.//www.  nrc.gov/reading-rm/ 
adams.html,  which  provides  access 
through  the  NRC's  Public  Electronic 
Reading  Room  (PERR)  link.  Persons  who 
do  not  have  access  to  ADAMS,  or  who 
encounter  problems  in  accessing  the 
documents  located  in  ADAMS,  should 
contact  the  NRC's  PDR  Reference  staff  at 
1-80O-397-4209,  or  301-415-4737,  or 
by  e-mail  to  PDR@NRC.GOV.  The  GEIS, 
its  Addendum  1,  and  its  Supplements 
may  also  be  viewed  on  the  Internet  at 
http://www.nrc.gov/reading-nn/doc- 


collections/nuregs/sta/f/srl437/.  As 
indicated,  the  NRC  prepares  site- 
specific  supplements  to  the  GEIS  for 
each  license  renewal  application 
assessing  the  environmental  impacts 
specific  to  that  power  plant  location; 
these  reports  may  be  useful  to  scoping 
participants  to  understand  the 
enviroiunental  review  process  and  the 
environmental  issues  associated  with 
the  review  for  license  renewal.  The 
Supplements  to  the  GEIS  can  also  be 
xViewed  on  the  Internet  in  the  context  for 
each  project  and  are  listed  by  project  at: 
http://www.nrc.gov/reactors/operating/ 
licensing/renewal/applications. html. 
The  update  of  the  GEIS  is  a  generic 
activity  and,  therefore,  is  not  the 
appropriate  forum  to  consider  site- 
specific  issues  or  concerns. 

This  notice  is  being  published  in 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA)  and 
the  NRC's  regulations  found  in  10  CFR 
part  51.  As  a  convenience,  the  NRC  will 
also  issue  other  communications  (for 
example,  press  releases  and  newspaper 
ads)  to  notify  the  public,  but  this  notice 
is  the  formal  means  to  inform  interested 
parties  of  their  opportunity  to 
participate  in  the  scoping  process. 

In  keeping  with  the  framework 
outlined  under  NEPA,  the  NRC  will  first 
conduct  this  scoping  process  for  the 
update  to  the  GEIS  and,  thereafter,  plans 
to  prepare  a  draft  addendum  to  the  GEIS 
for  public  comment  outlining  the  results 
of  the  NRC  review.  Participation  in  the 
scoping  process  by  members  of  the 
public  and  local.  State,  Tribal,  and 
Federal  government  agencies  is 
encouraged.  The  scoping  process  for  the 
addendum  to  the  GEIS  will  be  used  to 
accomplish  the  following: 

a.  Determine  whether  the  purpose  and 
need  for  the  update  (the  proposed 
action)  is  clear. 

b.  Determine  the  scope  of  the 
addendum  to  the  GEIS  and  identify 
whether  there  are  any  significant  issues 
that  should  be  analyzed  in  depth. 

c.  Identify  and  eliminate  from 
detailed  study  those  issues  that  are 
peripheral  or  that  are  not  significant  or 
which  have  been  covered  by  prior 
environmental  review. 

d.  Identify  any  environmental 
assessments  and  other  EISs  that  are 
being  or  will  be  prepared  that  are 
related  to,  but  are  not  part  of  the  scope 
of  the  addendum  to  the  GEIS  being 
considered. 

e.  Ic^ntify  other  environmental 
review  and  consultation  requirements 
related  to  the  proposed  action. 

f.  Indicate  the  relationship  between 
the  timing  of  the  preparation  of  the 
enviroiunental  analyses  and  the 


Commission's  tentative  planning  and 
decision-making  schedule. 

g.  Identify  any  cooperating  agencies 
and,  as  appropriate,  allocate 
assigiunents  for  preparation  and 
schedules  for  completing  the  addendum 
to  the  GEIS  to  the  NRC  and  any 
cooperating  agencies. 

h.  Descnbe  how  the  addendum  to  the 
GEIS  will  be  prepared  including  any 
contractor  assistance  to  be  used. 

The  NRC  invites  the  following  entities 
to  participate  in  the  scoping  process: 

a.  Any  Federal  agency  that  has 
jurisdiction  by  law  or  special  expertise- 
with  respect  to  any  environmental 
impact  involved,  or  that  is  authorized  to 
develop  and  enforce  relevant 
environmental  standards. 

b.  Any  affected  State  and  local 
government  agencies,  including  those 
authorized  to  develop  and  enforce 
relevant  environmental  standards. 

.  c.  Any  affected  Indian  tribe. 

d.  Any  person  who  requests  or  has 
requested  an  opportunity  to  participate 
in  the  scoping  process. 

In  accordance  with  10  CFR  51.26,  the 
scoping  process  for  an  EIS  may  include 
a  public  scoping  meeting  to  help 
identify  significant  issues  related  to  a 
proposed  activity  and  to  determine  the 
scope  of  issues  to  be  addressed  in  an 
EIS.  The  NRC  has  determined  that  it  is 
appropriate  to  conduct  public  meetings 
on  the  GEIS  update  early  in  the  project 
to  foster  public  participation.  Since  this 
is  a  generic  environmental  review 
activity,  the  NRC  has  elected  to  hold  a 
public  meeting  in  each  of  the  four  (4) 
NRC  regions  for  the  GEIS  Update 
Project.  The  scoping  meetings  will  be 
held  at  the  following  locations:  July  8, 
2003,  DoubleTree- Atlanta  Perimeter. 
6120  Peachtree  Dunwoody  Road. 
Atlanta,  GA  30328;  July  10.  2003. 
Hilton-Oak  Lawn,  9333  South  Cicero 
Avenue.  Oak  Lawn,  IL  60453;  July  15, 
2003,  Hilton-Anaheim,  777  Convention 
Way.  Anaheim,  CA  92802;  and  July  17. 
2003,  Executive  Conference  Center  at 
Bayside  (adjacent  to  the  DoubleTree- 
Bayside),  200  Mount  Vernon  Street, 
Boston,  MA  02125.  Each  formal  meeting 
will  convene  promptly  at  7  p.m.  vdth  an 
NRC  overview  of  the  role  of  the  GEIS  in 
the  license  renewal  process,  the 
experience  gained  in  its  use,  and  criteria 
that  may  be  used  to  consider  changes. 
Each  meeting  is  planned  to  last  for  three 
hours,  as  necessary,  or  until  all 
members  of  the  public  have  had  an 
opportunity  to  present  their  views; 
therefore,  the  formal  meeting  may  end 
prior  to  10  p.m.  Each  meeting  will  be 
transcribed  and  will  include  (1)  the 
overview  by  the  NRC  staff  of  the  NEPA 
environmental  review  process,  the 
proposed  scope  of  the  addendum  to  the 
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GEIS.  and  the  proposed  schedule;  and 
(2)  the  opportunity  for  interested 
government  agencies,  organizations,  and 
individuals  to  submit  comments  or 
suggestions  on  the  environmental  issues 
or  the  proposed  scope  of  the  addendum 
to  the  GEIS.  A  participant  may  elect  to 
submit  a  detailed  written  statement  for 
the  record  and  provide  a  brief  oral 
summary.  In  addition  to  the  formal 
meeting,  the  NRC  staff  will  host 
informal  discussions  for  members  of  the 
public  one  hour  before  the  start  of  the 
session  at  each  location;  general 
information  on  the  NRC  and  related 
NRC  programs  will  be  available  for 
meeting  participants  as  supplies  permit. 
No  formal  comments  on  the  proposed 
scope  of  the  addendum  to  the  GEI^  will 
be  accepted  during  the  informal 
discussions.  To  be  considered  in  the 
scoping  process,  comments  must  be 
provided  either  at  the  transcribed  public 
meetings  or  in  writing,  as  discussed^ 
below. 

Persons  may  register  to  attend  or 
present  oral  comments  at  the  meetings 
on  the  scope  of  the  NEPA  review  by 
contacting  Mr.  Barry  Zalcman.  by 
telephone  at  1-800-368-5642, 
extension  2419,  or  by  e-mait  to  the  NRC 
at  LRGEISUpdate@NRC.GOV no  later 
than  June  30,  2003.  Members  of  the 
public  may  also  register  to  speak  at  the 
meeting  within  15  minutes  of  the  start 
of  each  session.  Individual  oral 
comments  may  be  limited  by  the  time 
available,  and  at  the  discretion  of  the 
meeting  facilitator,  depending  on  the 
number  of  persons  who  register. 
Members  of  the  public  who  have  not 
registered  may  also  have  an  opportimity 
to  speak,  if  time  permits.  Public 
comments  will  be  considered  in  the 
scoping  process  for  the  addendum  to  the 
GEIS.  Mr.  Zalcman  will  need  to  be 
contacted  no  later  than  June  30,  2003,  if 
special  equipment  or  accommodations 
aie  needed  to  attend  or  present 
information  at  the  public  meeting,  so 
that  the  NRC  staff  can  determine 
whether  the  request  can  be 
accommodated. 

Members  of  the  public,  whether  or  not 
they  participate  in  the  public  meetings, 
may  send  written  comments  on  the 
environmental  scope  of  the  GEIS  Update 
Project  to  the  Chief.  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration.  Mailstop  T-6  D  59,  U.S. 
Nuclear  Regulatory  Conunission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Comments  may  also  be  delivered 
to  Room  T-6  D  59.  Two  White  Flint 
North.  11545  Rockville  Pike,  Rockville, 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 


during  Federal  workdays.  To  be 
considered  in  the  scoping  process, 
written  comments  should  be 
postmarked  by  September  2,  2003. 
Electronic  comments  may  be  sent  by  e- 
mail  to  the  NRC  at 
LRGEISUpdate@nrc.gov.  Electronic 
submissions  should  be  sent  no  later 
than  September  2,  2003,  to  be 
considered  timely  in  the  scoping 
process.  Comments  will  be  available 
electronically  and  accessible  through 
the  NRC's  PERR  link  at  http:// 
www.nrc.gov/reading-rm/adams.html. 

At  the  conclusion  of  the  scoping 
process,  the  NRC  will  prepare  a 
summary  of  the  determinations  and 
conclusions  reached,  including  the 
significant  issues  identified,  and  will 
send  a  copy  of  the  summary  to 
participants  in  the  scoping  process.  The 
sujnmary  will  also  be  available  for 
inspection  at  the  NRC  PDR  or  through 
the  PERR  link.  If  necessary,  the  staff  will . 
then  prepare  and  issue  for  comment  the 
draft  addendum  to  the  GEIS,  which  will 
be  the  subject  of  a  separate  Federal 
Register  notice,  to  reportrthe  results  of 
the  NRC's  review.  At  this  time,  the  NRC 
plans  to  conduct  separate  public 
meetings,  at  simile  locations  as  the 
public  scoping  meetings,  on  the  draft 
addendum  to  the  GEIS.  Copies  of  the 
draft  addendum  to  the  GEIS  will  be 
available  for  public  inspection  at  the 
above-mentioned  address,  and  one  copy 
per  request  will  be  provided  free  of 
charge.  After  receipt  and  consideration 
of  the  comments  on  the  draft,  the  NRC 
will  prepare  a  final  addendiun  to  the 
GEIS,  which  will  also  be  available  for 
public  inspection.  Should  the  review 
indicate  that  one  or  more  environmental 
issues  enumerated  in  Appendix  B  to 
Subpart  A  of  Part  51,  "Environmental 
Effects  of  Renewing  the  Operating 
License  of  a  Nuclear  Power  Plant,' 
requires  change,  then  the  proposed  and 
final  rule  amendments  will  accompany 
the  draft  and  final  addendum  to  the 
GEIS. 

Information  about  the  proposed 
action,  the  addendum  to  the  GEIS,  and 
the  scoping  process  may  be  obtained 
from  Mr.  Zalcman  at  the  aforementioned 
telephone  number  or  e-mail  address. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  May  2003. 

For  the  Nuclear  Regulatory  Commission. 
Pao-Tsin  Kuo, 

Program  Director.  License  Renewal  and 
Environmental  Impacts  Program.  Division  of 
Regulatory  Improvement  Programs,  Office  of 
Nuclear  Reactor  Regulation . 
[FR  Doc.  03-13868  Filed  6-2-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Notice. 

AGENCY:  Nuclear  Regulatory 
Commission. 

DATES:  Weeks  of  June  2,  9, 16,  23.  30, 

July  7,  2003. 

PLACE:  Commissioner's  Conference 

Room,  11555  Rockville  Pikfe,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDEREO: 

Week  of  June  2,  2003. 

Friday,  June  6,  2003 

10  a.m.  Discussion  of  Security  Issues 
(Closed— Ex.  1). 

Week  of  June  9,  2003— Tentative 

Wednesday,  June  11.  2003 

10:30  a.m.    All  Employees  Meeting 
(Public  Meeting). 

1:30  p.m.     All  Employees  Meeting 
(Public  Meeting). 

Week  of  June  16,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  June  16,  2003. 

Week  of  June  23,  2003— Tentative 

There  are  no  meetings  scheduled  for    . 
the  Week  of  June  23.  2003. 

Week  of  June  30.  2003— Tentative 

Tuesday.  July  1,  2003 

10  a.m.     Briefing  on  Status  of  Office 
of  Nuclear  Security  and  Incident 
Response  (NSIR)  Programs, 
Performance,  and  Plans  (Closed — Ex.  1). 

Week  of  July  7.  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  July  7.  2003. 

*  The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verif>'  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information: 
David  Louis  Gamberoni  (301)  415-1651. 

SUPPLEMENTARY  INFORMATION: 

*  *  *  *  * 

"Discussion  of  Management  Issues 
(Closed — Ex.  2),"  originally  scheduled 
for  May  28,  2003,  was  not  held. 

By  a'vote  of  4-0  on  May  28,  the 
Commission  determined  piu'suant  to 
U.S.C.  552b(e)  and  §  9.107(a)  of  the 
Conunission's  rules  that  "Affirmation  of 
Private  Fuel  Storage  (Independent  Spent 
Fuel  Storage  Installation)  Docket  No. 
72-22-ISFSI;  Order  Regarding  Petition 
for  Review"  be  held  on  May  28,  and  on 
less  than  one  week's  notice  to  the 
public. 
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The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/what-we-do/ 
policy-making/ schedule. html 

***** 

This  notice  is  distributed  by  mail  to 
Several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw®nrc.gov. 

Dated:  May  29.  2003. 

D.L.  Gunberoni, 

Technical  Coordinator.  Office  of  the 
Secretary. 

[FR  Doc.  03-13981  Filed  5-30-03:  11:33  ami 

BILUNG  CODE  7590-01-M 


NUCLEAR  REGULATORY 
COMMMISSION 

[Docket  No.  50-323] 

Diablo  Canyon  Power  Plant,  Unit  No.  2, 
Pacific  Gas  &  Electric  Company; 
Biweekly  Notice  Applications  and 
Amendments  to  Operating  Licenses 
Involving  No  Significant  Hazards 
Considerations;  Correction 

In  notice  document  03-9026, 
beginning  on  page  18284,  in  the  issue  of 
Tuesday,  April  15,  2003,  make  the 
following  correction: 

In  the  first  column,  beginning  on  line 
13,  the  words  "would  revise  Technical 
Specification  (TS)  5.5.9.  Steam 
Generator  Tube  Surveillance  Program," 
and  TS  5.6.10,  'Steam  Generator  Tube 
Inspection  Report*,"  should  be  corrected 
to  read  "would  authorize  revision  of  the 
Final  Safety  Analysis  Report  Update,". 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  May  2003. 
For  the  Nuclear  Regulatory  Commission. 

David  H.  (affie. 

Acting  Project  Manager.  Section  2,  Project 
Directorate  IV,  Division  of  Licensing  Project 
Management.  Off  ice  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  03-13869  Filed  6-2-03;  8:45  am) 
BiLLma  cooc  tsw-oi-p 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Agency  Report  Form  Under  0MB 
Review 

agency:  Overseas  Private  Investment 
Corporation. 


ACTION;  Request  for  comments. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
publish  a  notice  in  the  Federal  Register 
notifying  the  public  that  the  Agency  has 
prepared  an  information  collection 
request  for  OMB  review  and  approval 
and  has  requested  public  review  and 
comment  on  the  submission.  OPIC 
published  its  first  Federal  Register  on 
this  information  collection  request  on 
March  26,  2003,  in  68  FR  14714,  at 
which  time  a  60-calendar  day  comment 
period  was  announced..  This  comment 
period  ended  May  27,  2003.  No 
conunents  were  received  in  response  to 
this  notice. 

This  information  collection 
submission  has  now  been  submitted  to 
OMB  for  review.  Comments  are  again 
being  solicited  on  the  need  for  the 
information,  its  practical  utility,  the 
accuracy  of  the  Agency's  burden 
estimate,  and  on  ways  to  minimize  the 
reporting  burden,  including  automated 
collection  techniques  and  uses  of  other 
forms  of  technology.  The  proposal  form 
under  review  is  summarized  below. 
DATES:  Comments  must  be  received  on 
or  before  July  3,  2003. 

ADDRESSES:  Copies  of  the  subject  form 

and  the  request  for  review  submitted  to 

OMB  may  be  obtained  from  the  Agency 

Submitting  Officer.  Comments  on  the 

form  should  be  submitted  to  the  OMB 

Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

OPIC  Agency  Submitting  Officer: 
Bruce  I.  Campbell,  Records  Management 
Officer,  Overseas  Private  Investment 
Corporation,  1100  New  York  Avenue, 
NW.,  Washington,  DC  20527;  202/336- 
8563. 

OMB  Reviewer:  David  Rostker,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Docket 
Library,  Room  10102,  725  17th  Street, 
NW.,  Washington,  DC  20503;  202\395- 
3897. 

Summary  of  Form  Under  Review 

Type  of  Request:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  is 
expiring. 

Title:  Expedited  Screening 
Questionnaire  On-Lending  Transactions 

Form  Number:  OPlC-168. 

Frequency  of  Use:  One  per  investor, 
per  project 

Type  of  Respondents:  Business  or 
other  institutions  (except  farms): 
Individuals. 

Standard  Industrial  Classification 
Codes:  All. 


Description  of  Affected  Public:  U.S. 
companies  sponsoring  projects  overseas. 

Reporting  Hours:  3.5  hours  per 
project.  • 

Number  of  Responses:  300  per  year. 

Federal  Cost:  $15,750  per  year. 

Authority  for  Information  Collection: 
Sections  231  and  234(b)  and  (c)  of  the 
Foreign  Assistance  Act  of  1961,  as 
amended. 

Abstract  (Needs  and  Uses):  The 
application  is  the  principal  document 
used  by  OPIC  to  determine  the 
investor's  and  project's  eligibility,  assess 
the  environmental  impact  and 
developmental  effects  of  the  project, 
measure  the  economic  effects  for  the 
United  States  and  the  host  country 
economy,  and  collect  information  for 
underwriting  analysis. 

Dated:  May  28.  2003. 
Eli  Landy, 

Senior  Counsel,  Administrative  Affairs, 

Departmental  of  Legal  Affairs. 

[FR  Doc.  03-13862  Filed  6-2-03;  8:45  am) 

BILUNG  CODE  3210-01-41 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Agency  Report  Form  Under  OMB 
Review 

AGENCY:  Overseas  Private  Investment 
Corporation. 

ACTION:  Request  for  comments. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
publish  a  notice  in  the  Federal  Register 
notifying  the  public  that  the  Agency  has 
prepared  an  information  collection 
request  for  OMB  review  and  approval 
and  has  requested  public  review  and 
comment  on  the  submission.  OPfC 
published  its  first  Federal  Register 
notice  on  this  information  collection 
request  on  March  26,  2003,  in  vol.  68 
No.  58  FR  14714,  at  which  time  a  60- 
calendar  day  comment  period  was 
announced.  This  comment  period  ended 
May  27,  2003.  No  comments  were  ' 
received  in  response  to  this  notice. 

This  information  collection 
submission  has  not  been  submitted  to 
OMB  for  review.  Comments  'are  again 
being  solicited  on  the  need  for  the 
information,  its  practical  utility,  the 
acciu^cy  of  the  Agency's  burden 
estimate,  and  on  ways  to  minimize  the 
reporting  biu-den,  including  automated 
collection  techniques  and  uses  of  other 
forms  of  technology.  The  proposed  form 
under  review  is  summarized  below. 

DATES:  Comments  must  be  received  on 
or  before  July  3,  2003. 


ADDRESSES:  Copies  of  the  subject  form 
cmd  the  request  for  review  submitted  to 
OMB  may  be  obtained  from  the  Agency 
Submitting  Officer.  Comments  on  the 
form  should  be  submitted  to  the  OMB 
Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 
OPIC  Agency  Submitting  Officer: 
Bruce  I.  Campbell,  Records  Management 
Officer,  Overseas  Private  Investment 
Corporation,  1100  New  York  Avenue, 
NW.,  Washington,  DC  20527;  202/336- 
8563. 

OMB  Reviewer:  David  Rostker,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Docket 
Library,  Room  10102,  725  17th  Street, 
NW.,  Washington,  DC  20503,  202/395- 
3897. 

Summary  ofj^orm  Under  Review 

Type  of  Request:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  is 
pending  emergency  extension. 

Title:  Application  for  Financing. 

Form  Number:  OPIC-1 15. 

Frequency  of  Use:  One  year  investor, 
per  project. 

Type  erf  Respondents:  Business  or 
other  institutions  (except  farms); 
individuals. 

Standard  Industrial  Classification 
Codes:  All 

Description  of  Affected  Public:  U.S. 
companies  or  citizens  investing 
overseas. 

Reporting  Hours:  3.5  hours  per 
project. 

Number  of  Responses:  300  per  year. 

Federal  Cost:  $15,750  per  year. 

Authority  for  Information  Collection: 
Sections  231  and  234  (b)  and  (c)  of  the 
Foreign  Assistance  Act  of  1961,  as 
amended. 

Abstract  (Needs  and  Uses):  The  OPIC 
129  form  is  the  principal  document 
used  by  OPIC  to  determine  the 
investor's  and  project's  eligibility,  assess 
the  environmental  impact  and 
developmental  effects  of  the  project, 
measure  the  economic  effects  for  the 
United  States  and  the  host  coimtry 
economy,  and  collect  information  for 
underwriting  analysis. 

Dated:  May  29,  2003. 
Eli  Landy, 

Senior  Counsel,  Administrative  Affairs, 
Department  of  Legal  Affairs. 
[FR  Doc.  03-13863  Filed  6-2-03;  8:45  am] 
BILUNG  CODE  3210-01-U 


PRESIDIO  TRUST 

Notice  of  Public  Meeting 
agency:  The  Presidio  Trust. 


ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  vdth  section 
(c)(6)  of  the  Presidio  Trust  Act,  16 
U.S.C.  460bb  note.  Title  I  of  Pub.  L. 
104-333, 110  Stat.  4097,  and  in 
accordance  with  the  Presidio  Trust's 
bylaws,  notice  is  hereby  given  that  a 
public  meeting  of  the  Fhresidio  Trust 
Board  of  Directors  will  be  held  from  6 
p.m.  to  8:30  p.m.  on  Tuesday,  June  17, 
2003,  at  the  Officers'  Club,  50  Moraga 
Avenue,  Presidio  of  San  Francisco, 
California.  The  Presidio  Trust  was 
created  by  Congress  in  1996  to  manage 
approximately  eighty  percent  of  the 
former  U.S:  AJrmy  base  known  as  the 
Presidio,  in  San  Francisco,  California. 
The  purposes  of  this  meeting  are  to: 
(1)  Provide  the  Executive  Director's" 
report  regarding  the  status  of  the  Public 
Health  Service  Hospital,  the  status  of 
the  Main  Parade  Ground,  and  the  status 
of  the  environmental  remediation 
program;  (2)  consider  staffs 
recommendation  for  revisions  to  the 
Presidio  Trails  Plan  in  response  to 
public  comment  and  a  finding  of  no 
significant  impact  (action  item);  and  (3) 
provide  a  report  on  the  status  of  Crissy 
Fifeld. 

TIME:  The  meeting  will  be  held  from  6 
p.m.  to  8:30  p.m.  on  Tuesday,  June  17, 
2003. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Officers'  Club,  50  Moraga  Avenue, 
Presidio  of  San  Francisco. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Cook,  General  Counsel,  the 
Presidio  Trust,  34  Graham  Street,  P.O. 
Box  29052,  San  Francisco,  California 
94129-0052,  Telephone:  (415)  561- 
5300. 

Dated:  May  29,  2003.  v 

Karen  A.  Cook, 
General  Counsel. 
[FR  Doc.  03-13972  Filed  5-30-03;  10:55  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-26058;  81 2-1 2858] 

Diamond  Hill  Funds,  et  ai.;  Notice  of 
Application 

May  28,  2003. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  sections  6(c),  12(d)(l)(J), 
and  17(b)  of  the  Investment  Company 
Act  of  1940  ("Act")  for  exemptions  from 
sections  12(d)(1)(A)  and  (B)  and  17(a)  of 
the  Act,  and  under  section  1 7(d)  of  the 


Act  and  rule  17d-l  thereunder  to  permit 
certain  joint  transactions. 

Summary  of  Application:  Applicants 
request  an  order  to  permit  certain 
registered  open-end  management 
investment  companies  to  invest 
iminvested  cash  and  cash  collateral  in 
one  or  mpre  affiliated  money  market 
funds  and/or  short-term  bond  funds. 

Applicants:  Diamond  Hill  Funds  (the 
"Trust"),  Diamond  Hill  Capital 
Management,  Inc.  ("Diamond  Hill"), 
and  Diamond  Hill  Securities,  Inc. 
("DHS"). 

Filing  Dates:  The  application  was 
filed  on  July  25,  2002  and  amended  on 
May  21,  2003.  ^ 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a  - 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicant  with  a  copy  of  the  request, 
personally  oriy  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  June  23,  2003,  and 
should  be  accompanied  by  proof  of 
service  on  applicant,  in  the  form  of  an 
affidavit  gr,  for  lawj'ers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  vmter's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 

ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Applicants:  James  F.  Laird, 
President,  Diamond  Hill  Funds,  375 
North  Front  Street,  Suite  300, 
Columbus,  Ohio  43215. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  A.  Gregor>',  Senior  Counsel,  at 
(202)  942-0611,  or  Nadya  B.  Roytblat. 
Assistant  Director,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

follov\ring  is  a  summary  of  the 
application.  The  complete  application 
may  be  o1}tained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102  (tel.  202-942-8090). 

Applicants'  Representations 

1 .  The  Trust  is  organized  as  an  Ohio 
business  trust  and  registered  under  the 
Act  as  an  open-end  management 
investment  company.  The  Trust 
currently  consists  of  six  investment 
portfolios  ("Funds"),  including  * 

Diamond  Hill^Eort  Term  Fixed  Income 
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Fund  ("Short  Term  Fund").'  Diamond 
Hill,  a  wholly  owned  subsidiar>'  of 
Diamond  Hill  Investment  Group,  Inc.. 
serves  as  investment  adviser  to  five  of 
the  Funds.  DHS,  a  wholly  owned 
subsidiary  of  Diamond  Hill,  serves  as 
investment  adviser  to  the  remaining 
Fund.  Diamond  Hill  and  DHS  are 
registered  as  investment  advisers  under 
the  Investment  Advisers  Act  of  1940. 

2.  Each  Fund  has.  and  may  be 
expected  to  have,  uninvested  cash  in  an 
account  at  its  custodian  ("Uninvested 
Cash").  Uninvested  Cash  may  result 
from  a  variety  of  sources,  such  as 
dividends  or  interest  received  on 
portfolio  securities,  unsettled  securities 
transactions,  reserves  held  for 
investment  purposes,  scheduled 
maturity  of  investments,  proceeds  from 
liquidation  of  investment  securities, 
dividend  payments,  or  money  received 
from  investors.  Certain  of  the  Funds 
may  also  participate  in  a  securities 
lending  program  under  which  the  Fund 
may  lend  its  portfolio  securities  to 
registered  broker-dealers  or  other 
institutional  investors  (the  "Securities 
Lending  Program").  The  loans  will  be 
continuously  secured  by  collateral  equal 
at  all  times  to  at  least  the  market  value 
of  the  securities  loaned.  Collateral  for 
these  loans  may  include  cash  ("Cash 
Collateral,"  and  together  with 
Uninvested  Cash,  "Cash  Balances"). 

3.  Applicants  request  relief  to  permit 
certain  of  the  Funds  (the  "Investing 
Funds")  to  use  Cash  Balances  to 
purchase  shares  of  the  Short  Term 
Fund,  as  well  as  any  future  Fund  that 
operates  as  a  money  market  fund  in 
accordance  with  rule  2a-7  under  the 
Act  (each,  a  "Money  Market  Fund"  and 
together  with  the  Short  Term  Fund,  the 
"Cash  Management  Furtds"),  and  the 
Cash  Management  Funds  to  sell  their 
shares  to,  and  redeem  their  shares  from, 
each  of  the  Investing  Funds.  The  Short 
Term  Fund  seeks  to  provide  total  return 
consistent  with  current  income  and 
preservation  of  capital  by  investing  in 
short-  and  intermediate-term  debt 
securities  and  generally  will  maintain  a 
dollar-weighted  average  maturity  of 


'  All  investment  companies  that  currently  intend 
to  rely  on  the  requested  relief  have  been  named  as 
applicants  and  any  existing  or  future  registered 
open-end  management  investment  company  that 
may  rely  on  the  requested  relief  in  the  future  will 
do  so  only  in  accordance  with  the  terms  and 
conditions  of  the  application.  The  applicants  are 
also  seeking  relief  for  any  registered  open-end 
management  investment  company  or  series  thereof 
that  is  currently,  or  in  the  future  may  be,  advised 
by  the  Adviser,  as  defined  below  (included  in  the 
term  "Funds").  Diamond  Hill  and  DH.S  and  any 
person  controlling,  controlled  by  or  under  common 
control  with  Diamond  Hill  and/or  DHS  that 
.  currently  or  in  the  future  serves  as  investment 
adviser  to  a  Fund  are  collectively  referred  to  as  the 
"Adviser." 


three  years  or  less.  Investment  of  Cash 
Balances  in  shares  of  the  Cash 
Management  Funds  will  be  made  only 
to  the  extent  consistent  with  such 
Investing  Fund's  investment  restrictions 
and  policies  as  set  forth  in  its 
prospectus  and  statement  of  additional 
information.  Applicants  believe  that  the 
proposed  transactions  will  result  in 
higher  yields,  increased  investment 
opportunities,  reduced  transaction 
costs,  increased  returns,  reduced 
administrative  burdens,  enhanced 
liquidity,  and  increased  diversification. 

Applicants'  Legal  Analysis 

1.  Section  12(d)(1)(A)  of  the  Act 
provides  that  no  registered  investment 
company  may  acquire  securities  of 
another  investment  company  if  such 
securities  represent  more  than  3%  of  the 
acquired  company's  outstanding  voting 
stock,  more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  such 
securities,  together  with  the  securities  of 
other  acquired  investment  companies, 
represent  more  than  1 0%  of  the 
acquiring  company's  total  assets. 
Section  12(d)(1)(B)  of  the  Act  provides 
that  no  registered  open-end  investment 
company  may  sell  its  securities  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to  ' 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies. 

2.  Section  12(d)(l)(J)  of  the  Act 
authorizes  the  Commission  to  exempt 
any  person,  security  or  transaction  (or 
classes  thereof)  from  any  provision  of 
section  12(d)(1)  if,  and  to  the  extent 
that,  the  exemption  is  consistent  with 
the  public  interest  and  the  protection  of 
investors.  Applicants  request  an 
exemption  from  the  provisions  of 
sections  12(d)(1)(A)  and  (B)  to  the  extent 
necessary  to  permit  each  Investing  Fund 
to  invest  Cash  Balances  in  the  Cash 
Management  Funds. 

3.  Applicants  state  that  the  proposed 
arrangement  would  not  result  in  the 
abuses  that  section  12(d)(1)(A)  and  (B) 
were  intended  to  prevent.  Applicants 
state  that  because  each  Cash 
Management  Fund  will  maintain  a 
highly  liquid  portfolio,  an  Investing 
Fund  will  not  be  in  a  position  to  gain 
undue  influence  over  a  Cash 
Management  Fund  through  threat  of 
redemption.  Applicants  also  represent 
that  the  proposed  arrangement  will  not 
result  in  an  inappropriate  layering  of 
fees  because  shares  of  the  Cash 
Management  Funds  sold  to  the  Investing 
Funds  will  not  be  subject  to  a  sales  load, 
redemption  fee,  distribution  fee  under  a 
plan  adopted  in  accordance  with  rule 


1 2b-l  under  the  Act,  or  service  fee  (as 
defined  in  rule  2830(b)(9)  of  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  Conduct  Rules) 
or,  if  such  shares  are  subject  to  any  such 
fees,  the  Adviser  will  waive  its  advisory 
fee  for  each  Investing  Fund  in  an 
amount  that  offsets  the  amount  of  such 
fees  incurred  by  the  Investing  Fund. 
Applicants  state  that  if  a  Cash 
Management  Fund  offers  more  than  one 
class  of  securities,  each  Investing  Fund 
will  invest  only  in  the  class  with  the 
lowest  expense  ratio  (taking  into 
account  the  expected  impact  of  the 
Investing  Fund's  investment)  at  the  time 
of  the  investment.  Before  the  next 
meeting  of  the  board  of  trustees  (the 
"Board")  of  an  Investing  Fund  is  held 
for  the  purpose  of  voting  on  an  advisory 
contract  under  section  15(a)  of  the  Act, 
the  Adviser  to  the  lnvesting*Fund  will 
provide  the  Board  with  specific 
information  regarding  the  approximate 
cost  to  the  Adviser  of,  or  portion  of  the 
advisory  fee  attributable  to,  managing 
the  Uninvested  Cash  of  the  Investing 
Fund  that  can  be  expected  to  be 
invested  in  the  Cash  Management 
Funds.  In  connection  with  approving 
any  advisory  contract  for  an  Investing 
Fund,  the  Board,  including  a  majority  of 
the  trustees  who  are  not  "interested 
persons,"  as  defined  in  section  2(a)(19) 
of  the  Act  ("Independent  Trustees")  will 
consider  to  what  extent,  if  any,  the 
advisory  fees  charged  to  each  Investing 
Fund  by  the  Adviser  should  be  reduced 
to  account  for  reduced  services 
provided  to  the  Investing  Fund  by  the 
Adviser  as  a  result  of  Uninvested  Cash 
being  invested  in  a  Cash  Management 
Fund.  Applicants  represent  that  no  Cash 
Management  Fund  whose  shares  are 
held  by  an  Investing  Fund  will  acquire 
securities  of  any  other  investment 
company  in  excess  of  the  limitations 
contained  in  section  12(d)(1)(A)  of  the 
Act. 

4.  Section  17(a)  of  the  Act  makes  it 
unlawful  for  any  affiliated  person  of  a 
registered  investment  company,  acting 
as  principal,  to  sell  or  purchase  any 
security  to  or  from  the  company. 
Section  2(a)(3)  of  the  Act  defines  an 
"affiliated  person"  of  an  investment 
coinpany  to  include  the  investment 
adviser,  any  person  that  owns  5%  or 
more  of  the  outstanding  voting 
securities  of  that  company,  and  any 
person  directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with  the  investment  company. 
Applicants  state  that  each  of  the 
Investing  Funds  and  the  Cash 
Management  Funds  may  be  deemed  to 
be  under  common  control,  and  therefore 
affiliated  persons  of  each  other,  because 


they  have  a  common  Board  and  a 
common  investment  adviser  or  their  , 
investment  advisers  may  be  under 
common  control.  In  addition,  applicants 
submit  that  because  an  Investing  Fund 
could  acquire  5%  or  more  of  the 
outstanding  voting  shares  of  a  Cash 
Management  Fund,  such  Investing  Fund 
might  be  deemed  an  affiliated  person  of 
the  Cash  Management  Fund. 
Accordingly,  applicants  state  that  the 
sale  of  shares  of  the  Cash  Management 
Fund  to  the  Investing  Funds,  and  the 
redemption  of  such  shares  by  the 
Investing  Funds,  may  be  prohibited 
under  section  17(a). 

5.  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  exempt  a  proposed 
transaction  from  section  1 7(a)  of  the  Act 
if  the  terms  of  the  proposed  transaction, 
including  the  consideration  to  be  paid 
or  received,  are  fair  and  reasonable  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned,  the  proposed 
transaction  is  consistent  with  the 
policies  of  each  registered  investment 
company  involved,  and  with  the  general 
purposes  of  the  Act.  Section  6(c)  of  the 
Act  provides,  in  part,  that  the 
Commission  may  exempt  any  person, 
security  or  transaction,  or  any  class  or 
classes  of  persons,  securities  or 
transactions,  from  any  provision  of  the 
Act  if,  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  is  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

6.  Applicants  submit  that  their 
request  for  relief  to  permit  the  purchase 
and  redemption  of  Cash  Management 
Fund  shares  by  the  Investing  Funds 
satisfies  the  standards  of  sections  1 7(b) 
and  6(c)  of  the  Act.  Applicants  state  that 
the  investment  by  the  Investing  Funds 
in  shares  of  the  Cash  Management 
Funds  will  be  on  the  same  terms  and  on 
the  same  basis  as  any  other 
shareholders,  and  that  the  consideration 
paid  and  received  by  the  Investing 
Funds  on  the  sale  and  redemption  of 
shares  of  a  Cash  Management  Fund  wiU 
be  based  on  the  Cash  Management 
Fund's  net  asset  value  per  share.  In 
addition,  imder  the  proposed 
transactions,  the  Investing  Funds  will 
retain  their  ability  to  invest  their  Cash 
Balances  directly  in  money  market 
instnunents  or  short-term  instruments 
as  authorized  by  their  respective 
investment  objectives  and  policies,  if 
they  believe  they  can  obtain  a  higher 
rate  of  return,  or  for  any  other  reason. 
Applicants  also  state  that  each  of  the 
Cash  Management  Funds  reserves  the 
right  to  discontinue  selling  shares  to  any 
of  the  Investing  Funds  if  the 
management  of  the  Cash  Management 


Fund  determines  that  such  sales  would 
adversely  affect  its  portfolio 
management  and  operations. 

7.  Section  17(d)  of  the  Act  and  rule 
17d-l  thereunder  prohibit  an  affiliated 
person  of  an  investment  company, 
acting  as  principal,  from  participating  in 
or  effecting  any  transaction  in 
connection  with  any  joint  enterprise  or 
joint  arrangement  in  which  the 
investment  company  participates, 
unless  the  Commission  has  issued  an 
order  authorizing  the  arrangement. 
Applicants  state  that  each  Investing 
Fund  (by  purchasing  shares  of  the  Cash 
Management  Funds),  each  Adviser  of  an 
Investing  Fund  (by  managing  the  assets 
of  the  Investing  Funds  invested  in  the 
Cash  Management  Funds),  and  each 
Cash  Management  Fund  (by  selling 
shares  to  and  redeeming  them  from  the 
Investing  Funds)  could  be  deemed  to  be 
participants  in  ^  joint  enterprise  or  other 
joint  arrangement  within  the  meaning  of 
section  1 7(d)  of  the  Act  and  rule  1 7d- 

"1  thereunder. 

8.  Rule  17d-l  permits  the 
Commission  to  approve  a  proposed  joint 
transaction  covered  by  the  terms  of 
section  1 7(d)  of  the  Act.  In  determining 
whether  to  approve  a  transaction,  the 
Commission  will  consider  whether  the 
proposed  transaction  is  consistent  with 
the  provisions,  policies,  and  purposes  of 
the  Act,  and  the  extent  to  which  the 
participation  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
participants.  Applicants  submit  that  the 
proposed  transactions  meet  these 
standards  because  the  investments  by 
the  Investing  Funds  in  shares  of  the 
Cash  Management  Funds  will  be  on  the 
same  basis  and  will  be  indistinguishable 
from  any  other  shareholder  account 
maintained  by  the  same  class  of  the 
Cash  Management  Funds,  and  the 
transactions  will  be  consistent  with  the 
Act. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1 .  Shares  of  the  Cash  Management 
Funds  sold  to  and  redeemed  by  the 
Investing  Funds  will  not  be  subject  to  a 
sales  load,  redemption  fee,  distribution 
fee  adopted  in  accordance  with  rule 
12b-l  under  the  Act,  or  service  fee  (as 
defined  in  rule  2830(h)(9)  of  the  NASD 
Conduct  Rules),  or  if  such  shares  are 
subject  to  any  such  fee,  the  Adviser  will 
waive  its  advisory  fee  for  each  Investing 
Fluid  in  an  amount  that  offsets  the 
amount  of  such  fees  incurred  by  the 
Investing  Fiuid. 

2.  Before  the  next  meeting  of  the 
Board  of  an  Investing  Fund  is  held  for 
purposes  of  voting  on  an  advisory 


confract  under  section  15  of  the  Act,  the 
Adviser  to  the  Investing  Fund  will 
provide  the  Board  with  specific 
information  regarding  the  approximate 
,  cost  to  the  Adviser  of,  or  portion  of  the 
advisory  fee  under  the  existing  advisory 
contract  attributable  to,  managing  the 
Uninvested  Cash  of  the  Investing  Fund 
that  can  be  expected  to  be  invested  in 
the  Cash  Memagement  Funds.  Before 
approving  any  advisory  contract  for  an 
Investing  Fund,  the  Board  of  the 
InvestingJ^'und,  including  a  majority  of 
the  Independent  Trustees,  shall 
consider  to  what  extent,  if  any,  the 
advisory  fees  charged  to4he  Investing 
Fund  by  the  Adviser  should  be  reduced 
to  account  for  reduced  ser\'ices 
provided  to  the  Investing  Fund  by  the 
Adviser  as  a  result  of  Uninvested  Cash 
being  invested  in  the  Cash  Management 
Funds.  The  minute  books  of  the 
Investing  Fund  will  record  fully  the 
Board's  considerations  in  approving  the 
advisory  contract,  including  the 
considerations  relating  to  fees  referred 
to  above. 

3.  Each  of  the  Investing  Funds  will 
invest  Uninvested  Cash  in,  and  hold 
shares  of,  the  Cash  Management  Funds 
only  to  the  extent  that  the  Investing 
Fluid's  aggregate  investment  of 
Uninvested  Cash  in  the  Cash 
Management  Funds  does  not  exceed  25 
percent  of  the  Investing  Fund's  total 
assets.  For  purposes  of  this  limitation, 
each  Investing  Fund  or  series  thereof 
will  be  treated  as  a  separate  investment 
company. 

4.  Investment  of  Cash  Balances  in 
shares  of  the  Cash  Management  Funds  _ 
will  be  in  accordance  with  each 
Investing  Fund's  respective  investmeiit 
restrictions,  if  any,  and  will  be 
consistent  with  each  Investing  Fund's 
policies  as  set  forth  in  its  prospectus 
and  statement  of  additional  information. 
No  Investing  Fund  that  relies  on  rule 
2a-7  under  the  Act  will  invest  in  a  Cash 
Management  Fund  that  is  not  a  Money 
Market  Fund. 

5.  No  Cash  Management  Fund  shall 
acquire  securities  of  any  investment 
company  in  excess  of  the  limits 
contained  in  section  12(d)(1)(A)  of  the     • 
Act. 

6.  Each  Investing  Fund  and  Cash 
Management  Fund  that  may  rely  on  the 
order  shall  be  advised  by  the  Adviser. 

7.  Before  a  Fund  may  participate  in  a 
Securities  Lending  Program,  a  majority 
of  the  Board,  including  a  majority  of  the 
Independent  Trustees,  will  approve  the 
Fund's  participation  in  the  Securities 
Lending  Program.  Such  trustees  also 
will  evaluate  the  securities  lending 
arrangement  and  its  results  no  less 
frequently  than  annually  and  determine 
that  any  investment  of  Cash  Collateral 
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in  the  Cash  Management  Funds  is  in  the 
best  interests  of  the  shareholders  of  the 
Fund. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

|ill  M.  Peterson, 

Assistant  Secretary. 

[FR  Doc.  0,3-13769  Filed  6-2-03;  8:45  ami 

BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47928;  File  No.  SR-Amex- 
2003-26] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  a  Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC 
Relating  to  ETF  and  Index  Options 
Subject  to  an  Annual  Minimum 
Guaranteed  License  Fee 

May  27,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  April  14, 
2003.  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange"),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  On  May  13, 
2003.  the  Exchange  filed  Amendment 
No.  1  to  the  proposed  rule  change.  *  On 
May  23,  2003.  the  Exchange  filed 
Amendment  No.  2  to  the  proposed  rule 
change."*  The  Exchange  has  designated 
this  proposal  as  one  establishing  or 
changing  a  due.  fee  or  other  charge 
imposed  by  the  self-regulatory 
organization  under  section 
19(b)(3)(A)(ii)  of  the  Act  ■•  and  Rule  19b- 
4(0(2)  thereunder,'"  which  renders  the 

'  15  U.S.t.  78s(b)(l). 

^17CFR240.19b-». 

■•  See  letter  fnim  leffrey  P.  Bums<  Associate 
Ceneral  Cx>unsel,  Amex.  to  lotin  S.  Polise.  Senior 
Special  Counsel,  Division  of  Market  Regulation 
("Division").  Commi.ssion.  dated  May  9.  2003 
("Amendment  No.  1").  In  Amendment  No.  1.  the 
Exchange  replaced  the  proposed  rule  text  in  its 
entirety. 

■•  See  letter  from  Jeffrey  P.  Burns,  Associate 
General  Counsel,  Amex,  to  |ohn  S.  Polise,  Senior 
Special  Counsel,  Division,  Commission,  dated  May 
22,  2003  ("Amendment  No.  2").  In  Amendment  No. 
2.  the  Exchange  replaced  Amendment  No.  1  in  its 
entirety.  For  purposes  of  calculating  the  60-day 
period  within  which  the  Commission  may 
summarily  abrogate  the  proposed  rule  change  under 
Section  19(b)(3)(C)  of  the  Act.  the  Commission 
considers  the  period  to  commence  on  May  23!  2(X)3. 
the  date  the  Exchange  filed  Amendment  No.  2.  See 
15  U.S.C.  788(b)(3)(C). 

» 15  U.S.C.  78s(b)(3)(A)(ii). 

•17CF.R.  240.19b-*(0(2). 


proposed  rule  change  effective  upon 
filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
Options  Fee  Schedule  to  require 
specialist  units  that  are  allocated 
exchange-traded  fund  ("ETF")  and/or 
index  options  subject  to  an  annual 
minimum  guaranteed  license  fee 
amount  to  pay  the  Exchange  for  non- 
reimbursed index  license  fees  associated 
with  such  options.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  Amex,  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
ExchangiB  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose  '    < 

The  Exchange  has  entered  into 
numerous  agreements  with  issuers  and 
owners  of  indexes  for  the  purpose  of 
trading  options  on  ETFs  and  securities 
indexes.  This  requirement  to  pay  an 
index  license  fee  to  third  parties  is  a 
condition  to  the  listing  and  trading  of 
these  index-based  options.  In  many 
cases,  the  Exchange  is  required  to  pay 
a  significant  licensing  fee  to  issuers  or 
index  owners,  which  may  not  be 
reimbursed.  In  an  effort  to  recoup  the 
costs  associated  with  index  licenses,  the 
Exchange  previously  established  a 
licensing  fee  for  specialists  and 
registered  options  traders  ("ROTs")  that 
is  collected  on  every  transaction  in 
designated  products  in  which  a 
specialist  and  ROT  is  a  party.  ^  The 
licensing  fee  currently  imposed  on 


'  See  Securities  Exchange  Act  Release  No.  45163 
(December  18,2001).  66  FR  669^  (December  27. 
2001). 


specialists  and  ROTs  is  as  follows:  (1) 
$0.10  per  contract  side  for  options  on 
the  Nasdaq- 100  Index  Tracking  Stock 
(QQQ).  the  Nasdaq-100  Index  (NDX), 
the  Mini-NDX  (MNX)  and  the  iShares 
Goldman  Sachs  Corporate  Bond  Fund 
(LQD);  (2)  $0.09  per  contract  side  for 
options  on  the  iShares  Cohen  &  Steers 
Realty  Majors  Index  Fund  (ICF)  and  (3) 
$0.05  per  contract  side  for  options  on 
the  S&P  100  iShares  (OEF). 

The  Exchange  represents  that  several 
index  license  providers  have  recently 
suggested  that  an  annual  guaranteed    . 
license  fee  be  considered  for  the  right  to 
use  an  index  regardless  of  the  volume  of 
trading  of  the  particular  ETF  option  or 
index  option.  Although  the  Exchange  to 
date  has  not  entered  into  a  significant 
guaranteed  license  fee  arrangement,  it  is 
expected  that  this  practice  will  become 
more  common  in  the  future. 
Accordingly,  the  Amex  represents  that 
the  Exchange's  current  licensing  fee  (as 
detailed  above)  based  on  the  trading 
volume  of  the  particular  ETF  option 
and/or  index  option  may  not  provide 
the  Exchange  with  sufficient  revenue  for 
it  to  be  able  to  recoup  annual  index 
licensing  fees. 

As  a  result,  the  Exchange  proposes  to 
amend  its  Options  Fee  Schedule  to 
require  specialists  allocated  ETF  and 
index  options  to  pay,  on  an  annual 
basis,  any  non-reimbursed  costs  of  the 
Exchange- resulting  from  index  license 
agreements  that  are  subject  to  a 
recurring  annual  guaranteed  licensing 
fee.  The  Exchange  represents  that  any 
payment  made  by  specialists  to  the 
Exchange  pursuant  to  this  filing  would 
reflect  only  actual  non-reimbursed  costs 
of  the  Exchange  in  connection  with  the 
trading  of  the  allocated  ETF  and/or 
index  option,  which  are  not  offset  by 
any  other  fees  imposed  by  the  Exchange 
(such  as  the  per  contract  license  fee 
noted  above).  The  Exchange  further 
submits  that  it  will  inform  specialists 
that  may  wish  to  be  allocated  ETF 
options  and  index  options  that  they  may 
be  subject  to  annual  index  license  fees, 
and  that  such  fees  may  be  separate  and   ° 
additional  from  any  per  contract  license 
fee  that  may  also  be  charged  to  the 
specialist  and  ROT  in  connection  with 
the  trading  of  such  product. 

The  Exchange  believes  that  it  is 
reasonable  for  it  to  recoup  non-  » 

reimbursed  expenses  on  an  annual 
basi^,  that  are  directly  associated  with 
index  license  agreements  that  are 
subject  to  an  annual  guaranteed 
licensing  fee.  The  Exchange  submits 
that  the  existence  of  non-reimbursed 
actual  costs  associated  with  guaranteed 
index  license  fee  arrangements  would 
trigger  the  requirement  that  the 
specialist  pay  the  non-reimbursed  index 
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license  fee  of  the  Exchange  less  any  fees 
imposed  by  the  Exchange  that  may 
offset  the  non-reimbursed  license  fee. 

The  Exchange  asserts  that  a 
guaranteed  license  fee  payment  in 
connection  with  ETF  and  index  options 
can  be  counter-productive  in  connection 
with  the  ability  of  the  Exchange  to  offer  • 
new  index  products,  if  such  products, 
do  not  trade  in  sufficient  volumes  to 
satisfy  the  Exchange's  contractual 
commitments.  Accordingly,  the 
Exchange  believes  that  requiring 
specialists  units  that  are  allocated  ETF 
options  and/or  index  options  to  pay  the 
non-reimbursed  license  fee  of  the 
Exchange  related  to  such  product(s)  is 
justified  and  consistent  with  the  rules  of 
the  Exchange  and  the  Act.  In  addition, 
the  Exchange  believes  that  the 
administration  of  this  non-reimbursed 
license  fee  by  passing  it  along  to  the  , 
specialist  allocated  to  the  particular 
index-based  option  is  more  efficient  and 
consistent  with  the  intent  of  the 
Exchange  to  pass  on  it^  non-reimbursed 
costs  to  those  market  participants  that 
benefit. 

The  Exchange  notes  that  the  Amex  in 
.  recent  years  has  increased  a  number  of 
member  fees  to  better  align  Exchange 
fees  with  the  actual  cost  of  delivering 
services  and  reduce  Exchange  subsidies 
of  such  services."  The  Exchange 
believes  that  implementation  of  this 
amendment  to  the  Options  Fee 
Schedule  is  further  consistent  with  such 
reduced  or  eliminated  subsidies. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act,"  in  general,  and 
Section  6(b)(4)  of  the  Act,i°  in 
particular,  in  that  it  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 


»  See  Release  Nos.  34-45360  (Fanuarv  29,  2002), 

67  FR  5626  (February  6,  2002);  and  34^4286  (Mav 
9,  2001),  66  FR  27187  (May  16,  2001).  In  addition, 
^he  Chicago  Board  of  Options  Exchange  ("tBOE") 
recently  made  a  change  to  its  fee  schedule  relating 
to  the  pass-through  of  periodic  license  or  royalty 
fees.  See  Release  No.  34-47169  (January  13.  2003), 

68  FR  2596  (January  17,  2003).  Telephone 
conversation  between  Jeffrey  P.  Bums,  Associate 
General  Counsel,  Exchange,  and  Ann  E.  Leddy, 
Attorney.  Division  of  Market  Regulation, 
Commission  (April  29,  2003). 

0  15  U.S.C.  78f.  , 

•"15  U.S.C.  78f(b)(4). 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From    " 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received  with  respect  to 
the  proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
immediately  effective  pursuant  to 
section  19(b)(3)(A)(ii)  of  the  Act,"  and 
subparagraph  (f)(2)  of  Rule  19b-4 
thereunder,'^  in  that  it  establishes  or 
changes  a  due,  fee,  or  other  charge 
imposed  by  the  self-regulatory 
organization.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  the  rule  change  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Inter^ted  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities   - 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  '^ 

proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2003-26  and  should  be 
submitted  by  June  24,  2003. 


For  the  Comcnission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 
Jill  M.  Peterson; 
Assistant  Secretary. 
(PR  Doc.  03-13770  Filed  6-2-03;  8:45  am] 

BILUNG  CODE  8010-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review  - 

agency:  Small  Business  Administration. 
ACTION:  Notice  of  reporting  requirements 
submitted  for  0MB  review. 

SUMMARY:  Under  the'  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  comments  on  or  before 
Tuly  3,  2003.  If  you  intend  to  comment 
but  cannot  prepare  comments  promptly, 
please  advise  the  OMB  Reviewer  and 
the  Agency  Clearance  Officer  before  the 
deadline. 

COPIES:  Request  for  clearance  (OMB  83- 
1),  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agency 
Clearance  Officer,  Jacqueline  White, 
Small  Business  Administration.  409  3rd 
Street.  SW.,  5th  Floor,  Washington,  DC 
20416;  and  OMB  Reviewer.  Office  of 
Information  and  Regdlatory  Affairs. 
Office  of  Management  and  Budget.  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  White,  Agency  Clearance 
Officer,  (202)  205-7044. 
SUPPLEMENTARY  INFORMATION: 

Title:  Business  Information  Center 
Customer  Satisfaction  Survey. 

No:  1916. 

Frequency:  On  occasion. 

Description  of  Respondents:  Clients  of 
BIC  programs. 

Responses:  1.806. 

Annual  Burden:  66. 

facqueline  White, 

Chief.  Administrative  Information  Branch. 
[FR  Doc.  03-13872  Filed  6-2-03:  8:45  am) 

BILUNG  CODE  802»-01-P 


>M5  U.S.C.  78s(b)(3)(A)(ii). 
'2  17CFR240.19b-4(n(2). 


>3  17  CFR  200.30-3(a)(12). 
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SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

AGENCY:  Small  Business  Administratiun. 
ACTION:  Notice  of  reporting  requirements 
submitted  for  OMB  review. 

SUMMARY:  Under  the  provisions-of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  comments  on  or  before 
July  3,  2003.  If  you  intend  to  comment 
but  cannot  prepare  comments  promptly, 
please  advise  the  OMB  Reviewer  and 
the  Agency  Clearance  Officer  before  the 
deadline. 

Copies:  Request  for  clearance  (OMB 
83-1),  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agency 
Clearance  Officer.  Jacqueline  White. 
Small  Business  Administration,  409  3rd 
SU^t.  SW..  5th  Floor.  Washington.  DC 
20416:  and  OMB  Reviewer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  White,  Agency  Clearance 
Officer,  (202)  205-7044. 
SUPPLEMENTARY  INFORMATION: 

Title:  8(a)  Annual  Update. 

No.:  1450. 

Frequency:  On  occasion. 

Description  of  Respondents:  8(&) 
business  owners. 

Responses:  6,942. 

Annual  Burden:  13,884. 

Jacqueline  While, 

Chief.  Administrative  Information  Branch. 
|FR  Doc.  03-1387.5  Filed  6-2-03;  8:45  am) 

BILLINO  COOE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

Reportir^and  Recordkeeping 
Requirements  Under  OMB  Review 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  reporting  requirements 
submitted  for  OMB  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 


recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  comments  on  or  before 
July  3,  2003.  If  you  intend  to  comment 
but  cannot  prepare  comments  promptly, 
please  advise  the  OMB  Reviewer  and 
the  Agency  Clearance  Officer  before  the 
deadline. 

Copies:  Request  for  clearance  (OMB 
83-1).  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agency 
Clearance  Officer,  Jacqueline  White, 
Small  Business  Administration,  409  3rd 
Street,  SW.,  5th  Floor,  Washington,  DC 
20416;  and  OMB  Reviewer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  White,  Agency  Clearance 
Officer,  (202)  205-7044. 
SUPPLEMENTARY  INFORMATION: 

Title:  Cost  of  Litigation  to  Small 
Business  Executive  Interview 
Questionnaire. 

NO..N/A. 

Frequency:  On  occasion. 

Description  of  Respondents:  Small 
businesses. 

Responses:  100. 

Annual  Burden:  50. 

Jacqueline  White, 

Chief.  Administrative  Information  Branch. 
|FR  Doc.  0,3-13876  Filed  6-2-03;  8:45  am) 

Btt.UNG  COOE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3500] 

StatK  Of  Alabama  (Amendment  If2) 

In  accordance  with  a  notice  received 
fit)m  the  Department  of  Homeland 
Security — Federal  Emergency 
Management  Agency,  effective  May  23, 
2003,  the  above  numbered  declaration  is 
hereby  amended  to  include  Baldwin, 
Clarke,  Escambia,  Mobile,  Monroe  and 
Washington  Counties  in  the  State  of 
Alabama  as  disaster  areas  due  to 
damages  caused  by  severe  storms, 
tornadoes,  and  flooding  occurring  on 
May  5,  2003  and  continuing. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Butler,  Choctaw,  Conecuh,  Covington, 
Marengo  and  Wilcox  in  the  State  of 


Alabama;  Escambia,  Okeiloosa  and  Santa 
Rosa  in  the  State  of  Florida;  and  George, 
Greene.  Jackson  and  Wayne  Counties  in 
the  State  of  Mississippi  may  be  filed 
until  the  specified  date  at  the  previously 
designated  location.  All  other  counties 
contiguous  to  the  above  named  primary 
county  have  been  previously  declared. 

The  economic  injury  number  assigned 
to  Florida  is  9V5200. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  July 
11.  2003,  and  for  economic  injury  the 
deadline  is  February  12,  2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  May  28,  2003. 

Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 
Assistance. 

|FR  Doc.  03-13776  Filed  6-2-03;  8:45  am] 

BILUNG  CODE  a02»-01-l> 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3503] 

State  of  Georgia 

Troup  County  and  the  contiguous 
counties  of  Coweta,  Harris,  Heard  and 
Meriwether  in  the  State  of  Georgia;  and 
Chambers  and  Randolph  Counties  in  the 
State  of  Alabama  constitute  a  disaster 
area  due  to  damages  caused  by  severe 
storms,  tornadoes  and  flooding  that 
occurred  on  May  5,  2003  and  continues. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
July  22,  2003, and  for  economic  injury 
until  the  close  of  business  on  February 
23,  2004  at  the  address  listed  below  or 
other  locally  announced  locations:  U.S. 
Small  Business  Administration,  Disaster. 
Area  2  Office,  One  Baltimore  Place, 
Suite  300,  Atlanta,  GA  30308. 

The  interest  rates  are: 


Percent 

For  Ptiysical  Damage: 

Homeowners      with      credit 
available  elsewhere  

5.625 

Homeowners    without    credit 
available  elsewhere  

2  812 

Businesses  with  credit  avail- 
able elsewhere 

5.906 

Businesses  and  non-profit  or- 
gahizations    without   credit 
available  elsewhere    .  . 

2  953 

Others    (including    non-profit 
organizations)    with    credit 
available  elsewhere  

5.500 

For  Economic  Injury: 

Businesses  and  small  agricul- 
tural  cooperatives   without 
credit  available  elsewhere 

2.953 
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The  number  assigned  to  this  disaster 
for  physical  damage  is  350311  for 
Georgia  and  350411  for  Alabama.  The 
number  assigned  to  this  disaster  for 
economic  damage  is  9V3500  for  Georgia 
and  9V3600  for  Alabama. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  May  23,  2003. 
Hector  V.  Barreto, 

Administrator 

(FR  Doc.  03-13778  Filed  6-2-03;  8:45  amj 

BILUNG  COOE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3505,  Amdt.  1] 

State  of  Illinois 

In  accordance  with  a  notice  received 
from  the  Department  of  Homeland 
Security — Federal  Emergency 
Management  Agency,  effective  May  21, 
2003,  the  above  numbered  declaration  is 
hereby  eunended  to  include  Greene, 
McDonough  and  Pike  Counties  as 
disaster  areas  due  to  damages  caused  by 
severe  storms,  tornadoes  and  flooding 
occurring  on  May  6  through  May  1 1 , 
2003. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Calhoun,  Jersey,  Macoupin  and  Scott  in 
the  State  of  Illinois;  and  Pike  and  Ralls 
Counties  in  the  State  of  Missouri  may  be 
filed  until  the  specified  date  at  the 
previously  designated  location.  All 
other  counties  contiguous  to  the  above 
named  primary  counties  hav6  been 
previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  July 
14,  2003,  and  for  economic  injury  the 
deadline  is  February  17,  2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  May  22,  2003. 
Herbert  L.  Mitchell, 
Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  03-13767  Filed  6-2-03;  8:45  am] 

BILUNG  CODE  »025-01-P 

SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3506] 

State  of  Mississippi 

As  a  result  of  the  President's  major 
disaster  declaration  on  May  23,  2003, 1 
find  that  Calhoun,  Clay,  Chickasaw, 
Itawamba,  Lee,  Lowndes,  Moru-oe, 
Pontotoc  and  Webster  Coimties  in  the 
State  of  Mississippi  constitute  a  disaster 


area  due  to  damages  caused  by  severe 
storms,  tornadoes  and  high  winds 
occiuring  on  May  5  through  May  B, 
2003.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  July  22,  2003  and  for 
economic  injury  until  the  close  of 
business  on  February  23,  2004  at  the 
address  listed  below  or  other  locally 
annoimced  locations: 
U.S.  Small  Business  Administration, 

Disaster  Area  2  Office,  One  Baltimore 

Place,  Suite  300,  Atlanta,  GA  30308. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Choctaw, 
Grenada,  Lafayette,  Montgomery, 
Noxubee,  Oktibbeha,  Prentiss, 
Tishomingo,  Union  and  Yalobusha  in 
the  State  of  Mississippi;  and  Franklip, 
Lamar,  Marion  and  Pickens  coimties  in 
the  State  of  Alabama. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 

Homeowners  with  credit  avail- 

• 

ahlp  elsewhere           

5.625 

Homeowners     without     credit 

available  elsewhere  

2.812 

Businesses  with  credit  available 

elsewhere  

5.906 

Businesses  and  non-profit  orga- 

nizations without  credit  avail- 

able elsewhere  .. 

2.953 

Others  (including  non-profit  or- 

ganizations) with  credit  avail- 

oKip  pKewhere           

5.500 

For  Economic  Injury: 

Businesses  and  small  agricul- 

tural    cooperatives     without 

credit  available  elsewhere 

2.953 

The  number  assigned  to  this  disaster 
for  physical  damage  is  350612.  For 
economic  injury  the  number  is  9V5000 
for  Mississippi;  and  9V5100  for 
Alabama. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  May  27,  2003. 
Herbert  L.  Mitchell. 
Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  03-13766  Filed  6-2-03;  8:45  am] 
BILUNG  CODE  802S-01-P 

SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3499] 

State  of  Oklahoma  (Amendment  #1) 

In  accordance  with  a  notice  received 
from  the  Department  of  Homeland 
Security — Federal  Emergency 


Management  Agency,  effective  May  22,^ 
2003,  the  above  numbered  declaration  is 
hereby  amended  to  include  Carter. 
Delaware,  Kay,  Muskogee,  Okfuskee. 
Osage,  Pontotoc,  Roger  Mills,  Texas  and 
Washington  Counties  in  the  State  of 
Oklahoma  as  disaster  areas  due  to 
damages  caused  by  severe  storms  and 
tornadoes  occurring  on  May  8,  2003  and 
continuing. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Adair,  Beaver,  Beckham,  Cherokee, 
Cimarron,  Coal,  Craig,  Custer,  Dewey, 
Ellis,  Grant,  Haskell,  Hughes,  Jefferson, 
Johnston,  Love.  Marshall,  Mayes, 
Mcintosh,  Miuray,  Nowata,  Okmulgee, 
Ottawa,  Pavimee,  Rogers,  Sequoyah, 
Tulsa  and  Wagoner  in  the  State  of 
Oklahoma;  Benton  County  in  the  State 
of  Arkansas;  Baca  County  in  the  State  of 
Colorado;  Chautauqua,  Cowley, 
Montgomery,  Morton,  Seward,  Stevens 
and  Sumner  Counties  in  the  State  of 
Kansas;  McDonald  County  in  the  State 
of  Missouri;  and  Hansford,  Hemphill, 
^Ochiltree,  Sherman  and  Wheeler 
Counties  in  the  State  of  Texas  may  be 
filed  imtil  the  specified  date  at  the 
previously  designated  location.  All 
other  counties  contiguous  to  the  above 
named  primary  counties  have  been 
previously  declared. 

The  economic  injury  niunber  assigned 
to  Arkansas  is  9V4500;  Colorado  is 
9V4600;  Kansas  is  9V4700;  Missouri  is 
9V4800;  and  Texas  is  9V4900. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  July 
9,  2003,  and  for  economic  injury  the 
deadline  is  February  10,  2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  May  23,  2003. 
Herbert  L.  Mitchell, 
Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  03-13779  Filed  6-2-03;  8:45  am] 

BILUNG  CODE  802S^1-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3498] 

State  of  Tennessee;  (Amendnf»ent  #3) 

In  accordance  with  a  notice  received 
from  the  Department  of  Homeland 
Security— Federal  Emergency 
Management  Agency,  effective  May  23, 
2003,  the  above  numbered  declaration  is 
hereby  amended  to  include  Benton, 
Decatur,  Fayette,  Giles,  Hickman, 
Humphreys,  Lawrence,  Lewis,  Macon, 
Perry,  Shelby,  Smith,  Tipton  and 
Trousdale  Counties  in  the  State  of 
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Tennessee  as  disaster  areas  due  to 
damages  caused  by  severe  storms, 
tornadoes  and  flooding  occurring  on 
May  4,  2003  and  continuing. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Clay  and  Jackson  in  the  State  of 
Tennesseet  Crittenden  County  in  the 
State  of  Arkansas;  Monroe  County  in  the 
State  of  Kentucky;  and  DeSoto  and 
Marshall  Counties  in  the  State  of 
Mississippi  may  be  filed  until  the 
specified  date  at  the  previously 
designated  location.  All  other  counties 
contiguous  to  the  above  named  primary 
counties  have  been  previously  declared. 

All  other  information  reunains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  July 
7,  2003,  and  for  economic  injury  the 
deadline  is  February  6,  2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  ."19002  and  .S9G08). 

Dated:  May  28,  200;i. 

Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  0.3-1.3777  Filed  6-2-03;  8:45  am) 

BILUNO  COOE  8029-01-^ 
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Dated:  May  27.  2003. 
Michael  L.  Barrera, 

National  Ombudsman. 

|FR  Doc.  03-13873  Filed  6-2-03;  8:45  am) 

BILUNQCOOE  S02S-01-P 


SMALL  BUSINESS  ADMINrSTRATION 

Public  Federal  Regulatory 
Enforcement  Fairness  Hearing;  Region 
,  V  Regulatory  Fairness  Board 

The  Small  Business  Administration 
Region  V  Regulatory  Fairness  Board  and 
the  SBA  Office  of  the  National 
Ombudsman  will  hold  a  public  hearing 
on  Thursday,  June  12,  2003.  at  1  p.m. 
at  the  Minnesota  State  Capitol,  Room 
107,  75  Reverend  Martin  Luther  King  Jr. 
Boulevard,  St.  Paul,  Minnesota  55155, 
to  receive  comments  and  testimony 
from  small  business  owners,  small 
government  entities,  and  small  non- 
profit organizations  concerning      « 
regulatory  enforcement  and  compliance 
actions  taken  by  Federal  agencies. 

Anyone  wishing  to  attend  or  to  make 
a  presentation  must  contact  Ed  Daum  in 
writing  or  by  fax,  in  order  to  be  put  on 
the  agenda.  Ed  Daum.  District  Director, 
U.S.  Small  Business  Administration, 
Minnesota  District  Office,  100  North  6th 
Street.  Butler  Square,  Suite  21(>-C. 
Minneapolis,  MN  55403,  phone  (61 2 J 
370-2306,  fax  (612)  370-2303.  e-mail 
ed.daum@sba.gov. 

For  more  information,  see  our  Web 
site  at  http://www.sba.gov/ombudsman. 


SMALL  BUSINESS  ADMINISTRATION 

Public  Federal  Regulatory 
Enforcement  Fairness  Hearing;  Region 
VII  Regulatory  Fairness  Board 

The  Small  Business  Administration 
Region  VII  Regulatory  Fairness  Board 
and  the  SBA  Office  of  the  National 
Ombudsman  will  hold  a  public  hearing 
on  Monday,  June  16,  2003,  at  1  p.m.  at 
the  University  of  Iowa  Town  Center,  221 
3rd  Avenue,  SE.,  Suite  200,  Cedar 
Rapids,  lA  52401  with  interactive 
videos — ^satellite  locations  at: 
Davenport,  West  Burlington,  Dubuque, 
Des  Moines,  Sioux  City,  Spencer.  Fort 
Dodge,  Mason  City,  Council  Bluffs. 
Ottumwa.  and  Creston.  to  receive 
comments  and  testimony  from  small 
■  business  owners,  small  government 
entities,  and  small  non-profit 
organizations  concerning  regulatory 
enforcement  and  compliance  actions 
taken  by  Federal  agencies. 

Anyone  wishing  to  attend  or  to  make 
a  presentation  must  contact  Keith  W. 
McBride  in  writing  or  by  fax,  in  order 
to  be  put  on  the  agenda.  Keith  McBride, 
U.S.  Small  Business  Administration. 
Cedar  Rapids  District  Office.  215  4th 
Avenue  S.E..  the  Lattner  Building,  Suite 
200.  Cedar  Rapids,  LA  52401,  phone 
(319)  362-6405  Ext.  221.  fax  (319)  362- 
6405,  e-mail  keith.mcbride@sba.gov. 
For  more  information,  see  our  Web 
site  at  http://www.sba.gov/ombudsman. 

Dated:  May  27,  2003. 
Michael  L.  Barrera. 
National  Ombudsman. 
[FR  Doc.  03-13874  Filed  6-2-03;  8:45  am) 

BILLING  COOE  802S-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemalcing  Advisory 
Committee  Meeting  on  Transport ' 
Airplane  and  Engine  Issues 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  public  meeting. 


SUMMARY:  This  notice  announces  a 
public  meeting  of  the  FAA's  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  to  discuss  transport  airplane 
and  engine  (TAE)  issues. 


DATES:  The  meeting  is  scheduled  for 
June  17  and  18,  2003,  beginning  at  8:30 
a.m.  on  June  17.  Arrange  for  oral 
presentations  by  Jime  12. 
ADDRESS:  Homewood  Suites,  6955  Ft. 
Bent  Way,  Tukwila,  WA  98188. 
FOR  FURTHER  INFORMATION  CONTACT:  Effie 
M.  Upshaw,  Office  of  Rulemaking, 
ARM-209,  FAA,  800  Independence 
Avenue,  SW..  Washington,  DC  20591. 
Telephone  (202)  267-7626.  FAX  (202) 
267-5075,  or  e-mail  at 
effie.  upsbaw@faa.gov. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  app.  Ill),  notice  is  given  of 
an  ARAC  meeting  to  be  held  June  1 7- 
18inJ?enton,  WA. 
The  agenda  will  include: 

June  17 

•  Opening  Remarks 

•  FAA  Report 

•  Joint  Aviation  Authorities  Report 

•  Transport  Canada  Report 

•  Executive  Committee  Report 

•  Harmonization  Management  Team 
Report 

•  ARAC  Tasking  Priorities 
Discussion/Moratorium 

•  Mechanical  Systems  Harmonization 
(HWG)  Report 

•  Ice  Protection  HWG  Report 

•  Powerplant  Installation  HWG 
Report 

•  Human  Factors  HWG  Report 

•  Design  for  Security  HWG  Report     - 

June  18 

•  General  Structures  HWG  Report  and 
Approval 

•  Airworthiness  Assurance  Working 
Group  Report  and  Approval 

•  Avionics  HWG  Report 

•  Written  or  verbal  reports  may  be 
provided  for  the  Continued 
Airworthiness  and  Extended  Range 
Operations  Working  Groups,  and  the 
^following  HWGs:  Engine. 
Electromagnetic  Effects,  Flight  Test, 
Seat  Test,  Flight  Control,  Flight 
Guidance,  System  Design  and  Analysis, 
and  Electrical  Systems. 

Two  working  groups  will  present 
'documents  for  approval: 

1.  The  General  Structures  HWG  will 
seek  approval  of  documents  addressing 
fuel  tank  access  and  operations  test. 

2.  The  Airworthiness  Assurance 
Working  Group  will  seek  approval  of  a 
multiple  Supplemental  Type 
Certificates  report. 

Attendance  is  open  to  the  public,  but 
will  be  limited  to  the  availability  of 
meeting  room  space  and  telephone 
lines.  For  those  participating  by 
telephone,  the  call-in  number  is  (425) 


227-1570.  Passcode:  5555.  Details  are 
also  available  on  the  ARAC  calendar  at 
http://wwwl  .faa.gov/avr/arm/arac/ 
araccalendar.cfm. 

To  ensure  that  sufficient  telephone 
lines  are  available,  please  notify  the 
person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  your 
intent  by  June  12.  Callers  outside  the 
Rent  on.  Washington  area  will  be 
responsible  for  paying  long  distance 
charges. 

The  public  must  make  arrangements 
by  June  12  to  present  oral  statements  at 
the  meeting.  Written  statements  may  be 
presented  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Assistant 
Executive  Director  for  Transport 
Airplane  and  Engine  issues  or  by 
providing  copies  at  the  meeting.  Copies 
of  the  dociunents  to  be  presented  to 
ARAC  for  decision  or  as 
recommendations  to  the  FAA  may  be 
made  available  by  contacting  the  person 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT. 

If  you  are  in  need  of  assistance  or 
require  a  reasonable  accommodation  for 
the  meeting  or  meeting  documents, . 
please  contact  the  person  listed  under 
the  heading  FOR  FURTHER  INFORMATION 
CONTACT.  Sign  and  oral  interpretation,  as 
well  as  a  listening  device,  can  be  made 
available  if  requested  10  calendar  days 
before  the  meeting. 

Issued  in  Washington,  DC  on  May  28, 
2003. 

Florence  L.  Hamn, 

Acting  Director.  Office  of  Rulemaking. 
[FR  Doc.  03-13901  Filed  6-2-03;  8:45  am] 
BILUNG  COOE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Draft  Environmental  Impact  Statement 
Draft  Section  4<f)  Evaluation: 
Montgomery  &  Prince  George's 
Counties,  MD 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  intent. 
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SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a  Draft 
Environmental  Impact  Statement  (EIS)/ 
Draft  Section  4(f)  Evaluation  will  be 
prepared  for  a  proposed  transportation 
project  in  Montgomery  and  Prince 
George's  Counties,  Maryland. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nelson  J.  Castellanos,  Division 
Administrator,  Federal  Highway 
Administration,  The  Rotunda— Suite 
220,  711  West  40th  Street,  Baltimore, 


Maryland  21211,  Telephone:  (410)  962- 
4440. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Maryland  Department  of  Transportation 
and  the  Maryland  State  Highway 
Administration  is  preparing  a  Draft  EIS/ 
Draft  Section  4(f)  Evaluation  for  the 
proposed  Intercounty  Connector  (ICC) 
transportation  improvement  project. 
The  U.S.  Army  Corps  of  Engineers  and 
the  U.S.  Environmental  Protection 
Agency  will  be  invited  to  participate  as 
cooperating  agencies.  The  proposed  ICC 
project  is  intended  to  provide  a  multi- 
modal highway  between  1-270  in 
Montgomery  County  and  I-95/US  1  in 
Prince  George's  County,  Maryland,  a 
distance  of  about  18  miles.  The  project 
has  been  designated  a  high  priority 
project  for  expedited  agency  reviews 
under  Executive  Order  13274, 
Environmental  Stewardship  and    ' 
Transportation  Infrastructure  Project 
Revtews. 

Project  studies  pursuant  to  the 
National  Enviroiunental  Policy  Act 
(NEPA)  concerning  the  ICC  project  were 
most  recently  conducted  in  the  early  to 
late- 1990s  resulting  in  the  completion  of 
a  Draft  EIS/Draft  Section  4(f)  Evaluation 
in  1997.  Study  alternatives  were 
presented  at  four  Location/Design 
Public  Hearings  in  May  and  June  1997. 
The  State  of  Maryland  put  the  ICC 
project  on  hold  shortly  after  the 
hearings. 

The  ICC  project  will  involve  the 
consideration  of  a  reasonable  range  of 
alternatives  that  address  the  project 
goals.  Consistent  with  NEPA,  a  full 
range  of  multi-modal  highway 
alternatives  will  be  considered,  ranging 
from  a  No-Action  Alternative  to  a 
limited  access  roadway  on  new  location. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State  and  local 
agencies,  private  organizations  and 
citizens  who  have  previously  expressed 
or  are  known  to  have  an  interest  in  this 
project.  Public  information  Meetings  are- 
tentatively  scheduled  for  Summer  2003 
with  a  Location/Design  Public  Hearing 
tentatively  scheduled  for  late  Fall/early 
Winter  2004.  Public  notice  will  be  given 
of  the  time  and  place  for  the  Public 
Information  Meetings,  Location/Design 
Public  Hearing  and  other  public 
meetings  as  they  occur. 

The  Draft  EIS/Dyaft  Section  4(f) 
Evaluation  will  be  available  for  public 
and  agency  review  and  comment  prior 
to  the  public  hearing.  Several  scoping 
meetings  for  the  public,  agencies,  and 
Metropolitan  Washington  Council  of 
Governments  will  be  conducted  prior  to 
publication  of  the  Draft  EIS/Draft 


Section  4(0  Evaluation.  Informational 
meetings  and  public  outreach  will  be 
•conducted  throughout  the  project. 

Comments  and  suggestions  are  invited 
from  all  interested  parties  to  ensure  that 
the  full  range  of  issues  related  to  this 
proposed  action  are  identified  and 
addressed.  Comments  or  questions 
concerning  these  proposed  actions  and 
the  proposed  Draft  EIS/Draft  Section  4(f) 
Evaluation  should  be  directed  to  the 
FHWA  at  the  address  provided 
previously. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research. 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  of 
Federal  Programs  and  activities  apply  to  this 
program) 
Issued  on:  May  27.  2003. 

Nelson  J.  Castellanos. 

Division  Administrator.  Baltimore.  Maryland. 
|FR  Doc.  03-13794  Filed  6-2-03:  8:45  am] 
BILUNG  COOE  4910-22-4W 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Child  Passenger  Protection  Education 
Grants 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Announcement  of  grants  for 
child  passenger  protection  education. 

SUMMARY:  The  National  Highway  Traffic 
Safety  Administration  (NHTSA) 
announces  a  grant  program  tinder 
Section  2003(b)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21)  to  implement  child  passenger 
protection  programs  that  are  designed  to 
prevent  deaths  and  injiu-ies  to  children, 
educate  the  public  concerning  the 
proper  installation  of  child  restraints, 
and,  train  child  passenger  safety 
personnel  concerning  child  restraint 
use.  This  notice  solicits  applications 
from  the  States,  the  District  of 
Columbia,  Puerto  Rico,  the  U.S. 
Territories  and  the  Indian  Tribes 
through  the  Secretary  of  the  hiterior. 
DATES:  Applications  must  be  received 
by  the  office  designated  below  on  or 
before  July  9,  2003. 
ADDRESSES:  Applications  must  be 
submitted  to  the  appropriate  National 
Highway  Traffic  Safety  Administration 
Regional  Administrator. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
program  issues  contact  Ms.  Judy  A. 
Hammond,  Office  of  Injury  Control 
Operations  and  Resources,  NTI-ZOO, 
NHTSA,  400  Seventh  Street,  SW.. 
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Washington.  IX:  20590;  telephone  (202) 
366-2121.  For  legal  issues  contact  Ms. 
Dana  Sade.  Office  of  the  Chief  Counsel, 
NCC-110.  NHTSA.  400  Seventh  Street. 
SW..  Washington.  DC  20590,  telephone 
(202) 366-2580. 
SUPPLEMENTARY  INFORMATION: 

Background 

'  While  motor  vehicle  crashes  remain 
the  leading  cause  of  unintentional 
injury-related  deaths  among  children  for 
every  age  from  1  to  14  years  in  the 
United  States,  there  has  been  a  16 
percent  decline  in  motor  vehicle 
occupant  deaths  from  1988  to  2001. 
During  the  same  period,  motor  vehicle 
occupant  nonfatally  injured  children 
under  age  15  decreased  by  11  percent. 
The  Nation  is  reaping  the  benefits  of  the 
many  years  of  hard  work  by  State  and 
local  advocates  promoting  correct  use  of 
child  safety  seats,  booster  seats  and 
safety  belts.  A  valuable  cadre  of  trained 
and  certified  child  passenger  safety 
technicians  has  been  established  in  all 
50  States,  the  District  of  Columbia,  and 
Puerto  Rico  to  promote  the  correct  use 
of  these  occupant  protection  devices.  To 
maintain  the  gains,  it  is  essential  that 
this  child  passenger  safety  infrastructure 
he  sustained. 

For  this  fourth  year  of  the  program, 
States  are  encouraged  to  perform  a 
program  review  and  comprehensive 
evaluation  of  the  existing  infrastructure 
to  help  them  strategically  place  limited 
resources  to  meet  their  unique  needs, 
and  to  ensure  that  the  needs  of 
culturally  diverse  and  underserved 
populations,  special  needs  and  booster 
seat  size/age  children  are  appropriately 
addressed. 

Motor  vehicle  injuries  and  fatalities 
occur  when  children  ride  unrestrained 
or  are  improperly  restrained.  The  Child 
Passenger  Protection  Education  grant 
program  is  intended  to  help  reduce 
injuries  and  deaths  by  educating  the 
public  about  the  importance  of  correctly 
installing  and  using  child  safety  seats, 
booster  seats  and  safety  belts. 

1.  Children  Riding  Unrestrained 

Approximately  20-25  percent  of 
children  ages  1  through  15  years  ride 
unrestrained.  Child  safety  seats  reduce 
the  risk  of  fatal  injury  in  a  crash  by  71 
percent  for  infants  (less  than  1  year  old) 
and  by  54  percent  for  toddlers  (1-4 
years  old).  In  2001,  there  were  497 
passenger  vehicle  occupant  fatalities 
among  children  under  5  years  of  age.  Of 
those  497  fatalities,  where  restraint  use 
is  known.  242  (49  percent)  were  totally 
unrestrained  .♦The  problem  of  riding 
unrestrained  is  not  limited  to  infants 
and  young  children.  From  1975  through 
2001,  the  lives  of  an  estimated  5,085 


children  were  saved  by  the  use  of  child 
restraints  (child  safety  seats  or  adult 
safety  belts).  In  2001,  among  children 
under  age  15  who  were  killed  as 
occupants  of  passenger  vehicles,  where 
restraint  use  was  known.  55  percent 
were  not  using  safety. restraints  at  the 
time  of  the  collision. 

Examination  of  the  demographics  of 
children  killed  in  motor  vehicle  crashes 
(for  which  the  most  complete  data 
available  is  1999)  shows  that  safety 
restraint  use  differs  markedly  by  race. 
For  example,  while  somewhat  less  than 
half  (46.5  percent)  of  white  children  up 
to  age  9  riding  in  passenger  motor 
vehicles  were  using  safety  restraints  at 
the  time  of  their  deaths,  that  was  true  of 
less  than  one-third  (30.4  percent)  of 
black  children.  Native  American      ' 
children  under  age  15  have  a  motor 
vehicle  occupant  death  rate  twice  that  of 
white  children.  (Injury  and  fatality  data 
for  other  minority  groups  is  currently 
being  collected.)  Restraint  use  is  also 
Ibwer  in  rural  areas  and  low-income» 
communities.  Lack  of  access  to 
affordable  child  safety  seats  and  booster 
seats  contributes  to  a  lower  usage  rate 
among  low-income  families.  However, 
research  shows  that  95  percent  of  low- 
incoitie  families  who  own  a  child  safety 
seat  use  it.  Improving  access  to 
affordable  child  restraint  systems  and 
educating  parents  and  caregivers  about 
proper  installation  and  use  are  key 
components  to  improving  use  rates  in 
these  communities. 

2.  Misuse  of  Child  Safety  Seats  and 
Improper  Seating  Positions 

According  to  the  National  Occupant 
Protection  Use  Survey,  in  2002,  99 
percent  of  infants  (children  under  age  1) 
were  restrained  while  riding  in  motor 
vehicles,  as  were  94  percent  of  toddlers 
(children  ages  1  through  3).  The  study 
also  revealed  that  83  percent  of  children 
ages  4  through  7  were  restrained. 
However,  it  is  estimated  that 
approximately  80  percent  of  children 
who  are  placed  in  child  safety  seats  are 
improperly  restrained.  Furthermore, 
adult  safety  belts  do  not  adequately 
protect  children  ages  4  to  8  (about  40  to 
80  pounds)  from  injury  in  a  crash. 
Although  car  booster  seats  are  the  best 
way  to  protect  them,  only  6  percent  of 
booster-age  children  are  properly 
restrained  in  car  booster  seats. 

In  addition,  there  is  a  high  risk  of 
severe  injury  or  fatality  to  children 
riding  in  the  front  seat  of  vehicles 
equipped  with  a  passenger  side  air  bag. 
due  to  the  deployment  force  of  the  air 
bag.  However,  even  if  the  air  bag  is  shut 
off  or  there  is  no  air  bag,  the  back  seat 
is  the  safest  place  for  children  to  ride. 
Under  no  circumstances  should  a  parent 


place  a  rear-facing  infant  seat  in  front  of 
an  air  bag.  It  is  estimated  that  children 
ages  12  and  under  are  36  percent  less 
likely  to  die  in  a  crash  if  seated  in  the 
rear  seat  of  a  passenger  vehicle. 

Furthermore,  children  are  not  cargo; 
they  should  not  ride  in  the  rear  of 
pickup  trucks.  In  2001. 128  people  died 
as  a  result  of  riding  in  the  cargo  area  of 
pickup  trucks.  Nearly  half  of  these  were 
children  and  teenagers. 

Children  with  special  health  care 
needs  are  another  area  of  growing       ' 
concern.  Approximately  12  million 
children  under  18  are  in  this  category 
and  many  have  special  transportation 
needs  that  need  to  be  addressed. 

Child  passenger  safety  professionals, 
educators,  emergency  personnel  and 
others  need  to  be  adequately  trained  on 
all  aspects  of  child  restraint  use  in  order 
to  help  reduce  the  problems  of  misuse 
and  encourage  the  safest  seating 
positions  for  all  children  riding  in  motor 
vehicles.  In  addition,  parents  and 
caregivers  need  easily  accessible 
locations  where  they  can  receive 
information  on  choosing  the  correct 
child  safety  seat  for  their  child,  and 
identifying  which  child  safety  seats  are 
compatible  with  various  types  of 
passenger  motor  vehicles.  Parents  and 
caregivers  also  need  to  know  how  to 
properly  install  a  child  safety  seat,  how 
to  properly  secure  their  child  into  that 
seat,  and  that  the  safest  position  in  a 
vehicle  is  the  back  seat,  away  from  front 
passenger  air  bags  and  not  in  the  cargo 
area  of  pick-up  trucks. 

With  these  concerns  in  mind,  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-2J).  which  the  President 
signed  into  law  on  June  9,  1998, 
established  a  grant  program  under 
Section  2003(b),  to  promote  child 
passenger  protection  education  and 
training  and  authorized  $7.5  million 
each  year  for  fiscal  years  2000  and  2001. 
In  the  DOT  Appropriation  Act  of  2002, 
Congress  provided  $7.5  million  to  fund 
the  Child  Passenger  Protection 
Education  grant  program  for  fiscal  year 
2002.  For  FY  2003,  Congress  again 
provided  $7.5  million  to  fund  the  Child 
Passenger  Protection  Education  Grants. 

Grants  for  Child  Passenger  Protection 

Section  2003(b)  provides  Federal 
funds  to  States  for  activities  that  are 
designed  to  prevent  deaths  and  injuries 
to  children;  educate  the  public 
concerning  the  design,  selection, 
placement,  and  installation  of  child 
restraints;  and  train  and  retrain  child 
passenger  safety  professionals,  police 
officers,  fire  and  emergency  medical 
persoimel,  and  other  educators 
concerning  all  aspects  of  child  restraint 
use.  A  State  may  expend  the  funds  itself 
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or  elect  to  distribute  some  or  all  of  the 
funds  to  carry  out  the  public  education 
and  training  activities  as  grants  to 
political  subdivisions  of  the  State  or 
appropriate  private  entities. 

Prior  years  funding  (FY  2000  and 
2001)  has  resulted  in  over  16,056 
persons  becoming  certified  child 
passenger  safety  technicians  by  the 
AAA  after  having  completed  NHTSA's 
32-hour  Standardized  Child  Passenger 
Safety  Training  course.  In  addition,  593 
went  on  to  become  certified  child 
passenger  safety  technician  instructors. 
Funding  has  provided  for  the 
establishment  of  900  inspection/fitting 
stations  across  the  country. 

Given  administrative,  programmatic, 
and  funding  considerations  facing  the 
States,  NHTSA  is  working  with  the 
Governors  Highway  Safety  Association 
(GHSA)  to  develop  a  Child  Passenger 
Safety  Program  Assessment  tool 
designed  to  help  the  States  strategically 
plan  and  locate  their  child  passenger 
safety  trainings,  education  efforts,  and 
inspection  stations  to  meet  thfe  needs  ot 
the  community. 

,    A  "team"  of  peers  will  review  all 
elements  of  the  States  Child  Passenger 
Safety  program  and  how  training 
strategically  fits  into  their  overall 
program.  The  assessment  will  examine 
many  aspects  including:  Does  the  child 
passenger  safety  program  effectively 
address  older  children  (booster  seat  and 
safety  belt  size/age);  special  needs: 
culturally  diverse  and  underserved 
populations;  does  it  effectively  coverall 
areas  of  the  State  with  training,  public 
education  and  information;  and.  are 
inspection  stations  established  across 
the  State.  The  assessment  tool  should  be 
ready  for  use  in  Fall  2003.  States  are 
strongly  encouraged  to  use  Section 
2003(b)  funds  to  pay  for  conducting  the 
assessment. 

States  are  also  encouraged  to  direct 
funds  obtained  through  this  grant 
program  to  organizations  that  can 
deliver  training  and  education  to  ensure 
positive  impact  in  minority  and  low- 
income  communities  where  lack  of 
child  passenger  protection  is  especially 
severe. 

Funds  could  also  be  used  for  training 
on  the  appropriate  methods  for 
restraining  children  with  sp^ial  needs 
in  motor  vehicles. 

Section  2003(b)  provides  that  the 
Federal  share  of  the  cost  of  a  program 
carried  out  with  the  grant  funds  is  not 
to  exceed  80  percent.  A  State  that 
receives  a  grant  must  submit  a  report 
describing  the  program  activities  carried 
out  with  the  funds. 


Application  Procedures 

1.  Use  of  Funds 

To  be  eligible  for  funding  under 
Section  2003(b).  a  State  must  submit  an 
application  that  addresses  how  the  State 
will  implement  child  passenger 
protection  programs  that  meet  each  of 
the  three  requirements  listed  below  (see 
checklist  below).  For  the  education  and 
training  components,  the  grant 
application  must  identify"expected 
program  accomplishments,  such  as  the 
estimated  number  of  public  educStiori 
messages  to  be  distributed  (e.g.  public 
service  announcements  or  printed 
materials)  and  the  type  of  audience  to  be 
targeted  by  these  messages  (e.g.  minority 
or  low-income  communities);  the 
estimated  number  and  type  of  training 
classes  conducted  and  the  individuals 
or  groups  to  be  trained  [e.g.  representing 
minority,  rural  or  low-income 
communities);  the  number  of  child 
safety  seat  clinics  or  check-ups 
perfornied;  and  the  number  of 
inspection  stations  established.  A  State 
is  encouraged  to  identify  the  proposed 
locations  of  child  safety  seat  clinics, 
check-ups  and  inspection  stations, 
specifying  the  target  population  to  be 
served. 

Specifically,  the  State  must 
implement  a  child  passenger  protection 
program  that: 

(a)  Is  designed  to  prevent  deaths  and 
injuries  to  children.  The  State  should 
provide  a  statement  describing  how  its 
program  supports  efforts  to  prevent 
deaths  and  injuries  to  children,  cmd 
indicate  if  it  plans  to  conduct  a  program 
assessment; 

(b)  Educates  the  public  on  all  aspects 
of  child  passenger  safety.  The  public 
education  program  may  include 
strategies  that  emphasize  the  fbur  steps 
to  child  restraint  use:  infant  seats  for 
babies,  forward  facing  child  safety  seats 
for  toddlers,  booster  seats  for  young 
children,  and  safety  belts  for  older 
children.  It  should  include  strategies 
that  increase  use  of  appropriate 
restraints  and  proper  seating  positions 
among  targeted  populations=^(e.g., 
minority,  rural,  low-income,  or  special 
needs  populations),  or  develop  and 
implement  child  safety  seat  clinics  and/ 
or  permanent  locations  where 
consumers  can  have  child  safety  seats 
and  booster  seats  inspected.  Additional 
information  under  public  education 
may  be  included  relevant  to  proper  use 
of  child  restraint  systems,  booster  seats, 
proper  seating  positions  relative  to  air 
bag  safety  and  cargo  areas  of  pick-up 
trucks,  and  Federal  Motor  Vehicle 
Safety  Standard  225 — a  standardized 
child  safety  seat  system  known  as  Lower 


Anchors  and  Tethers  for  Children 
(LATCH). 

At  a  minimum,  the  public  education 
program  must: 

(1)  Provide  a  summary  of  the 
information  that  the  State  intends  to 
include  or  develop  in  the  public 
education  program.  The  information 
must  address  at  least  the  following 
topics: 

•  All  aspects  of  proper  installation  of 
child  restraints  using  standard  safety 
hardware,  supplemental  hardware,  and 
modification  devices  (if  needed), 
including  special  installation 
techniques; 

•  Appropriate  child  restraint  design, 
selection,  and  placement  (NHTSA 
interprets  this  to  include  instruction 
about  proper  seating  positions  for 
children  in  air  bag  equipped  vehicles];, 
and 

•  Harness  threading  and  harness 
adjustment  on  child  restraints. 

(2)  Include  a  description  of  the  public 
education  information  methods  that  the 
State  intends  to  employ,  how  these 
messages  will  be  delivered  to  the  target 
population,  and  expected 
accomplishments.  The  methods  could 
include  billboards,  public  service 
announcements,  and  published 
materials.  It  is  also  important  to  deliver 
this  information  in  the  language  of  the 
targeted  group. 

(c)  Trains  and  retrains  child  passenger 
safety  professionals,  police  officers,  fire 
and  emergency  medical  personnel,  and 
other  educators  concerning  all  aspects 
of  child  restraint  use.  At  a  minimum. 
States  should  include  in  the  application 
a  description  of  or  reference  to  the 
curricula  that  the  State  will  use  to  train 
and  retrain  child  passenger  safety     . 
experts  to  reach  the  targeted 
populations;  factors  used  to  determine 
appropriate  coverage  and  support  to 
meet  the  needs  of  the  community  and 
expected  accomplishments. 

All  persons  selected  for  training  and 
retraining  as  child  passenger  safety 
professionals  should  achieve  and 
maintain  at  least  some  minimum 
standards  of  expertise.  In  collaboration 
with  partners,  NHTSA  has  developed 
several  model  curricula  including: 
"Mobilizing  America  to  Buckle  Up 
Children"  and  "Operation  Kids"  for  law 
enforcement  officers;  "Operation  Kids  ' 
for  nurses;  "Moving  Kids  Safely  In 
Child  Care"  and  the  "Standardized 
Child  Passenger  Safety  Training 
Program"  for  child  passenger  safety 
projfessional  candidates.  States  are  not 
restricted  to  using  only  these  curricula, 
but  States  are  encouraged  to  incorporate 
the  learning  objectives  of  these  courses 
iHto  the  training  and  retraining  provided 
to  child  passenger  safety  experts. 
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Funding  for  this  grant  program  is 
intended  to  help  States  develop  and 
sustain  adequate  cadres  of  persons  with 
technical  expertise  in  child  passenger 
protection  who  will  directly  serve  the 
public  through  child  safety  seat  clinics, 
checkpoints,  workshops,  inspection 
stations  and  other  training  and         > 
educational  opportunities. 

The  State  shall  include  in  the  budget 
for  FY  2003  grant  funds  information  on 
prior-year  Section  2003(b)  grant  funds. 
Specifically,  the  State  shall  itemize  how 
much  of  these  prior  year  funds  have  not 
yet  been  expended  and  how  they  will 
support  the  FY  2003  program. 

2.  Certification 

A.  The  State  must  submit 
certifications  that:  (i)  It  will  use  the 
funds  awarded  under  this  grant  program 
exclusively  to  implement  a  child 
passenger  protection  program  in 
accordance  with  the  requirements  of 
Section  2003(b)  of  Pub.  L.  105-1 7a 
(TEA-21);  (ii)  It  will  administer  the 
funds  in  accordance  with  49  CFR  part 
18;  and  (iii)  It  will  provide  to  the 
NHTSA  Regional  Administrator  no  later 
than  15  months  after  the  grant  award  a 
report  of  activities  carried  out  with  grant 
funds  and  accomplishments  to  date. 

3.  EligibHity  Requirepients 

Eligibility  is  limited  to  the  50  States, 
the  District  of  Columbia,  Puerto  Rico, 
the  U.S.  Territories  (which  include  the 
Virgin  Islands,  Guam,  American  Samoa 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands)  through  their 
Governor's  Office  of  Highway  Safety, 
and  Indian  Tribes  through  the  Secretary 
of  the  Interior. 

Award  Procedures 

The  amount  appropriated  for  this 
program  in  fiscal  year  2003  is 


$7,500,000.  In  FY  2000,  NHTSA 
awarded  $7.5  million  to  47  States,  the 
District  of  Columbia,  Puerto  Rico,  4  U.S. 
Territories  and  the  Indian  Nations.  In 
FY  2001,  NHTSA  awarded  $7.5  million 
to  48  States,  the  District  of  Columbia, 
Puerto  Rico,  4  U.S.  Territories  and  the   . 
Indian  Nations.  In  FY  2002,  NHTSA 
awarded  $7.5  million  to  48  States,  the 
District  of  Columbia,  Puerto  Rico,  4  U.S. 
Territories  and  the  Indian  Nations.  A 
new  application  js  required  to  seek  an 
award  for  fiscal  year  2003  funds. 
Award%  to  applicants  meeting  the 
requirements  of  this  notice  will  be  made 
based  upon  the  formula  used  for  Section 
402  apportionment,  subject  to  the 
availability  of  funds.  The  amount 
awarded  to  each  State  qualifying  under 
this  program  shall  be  determined  by 
multiplying  the  amount  appropriated 
for  this  grant  program  for  the  fiscal  year 
by  the  ratio  that  the  amount  of  funds 
apportioned  to  each  such  State  under  23 
U.S.C.  402  for  the  fiscal  year  bears  to  the 
total  amount  of  funds  apportioned  to  all 
such  States  under  Section  402  for  such 
fiscal  year.  Applicants  will  be  required 
to  submit  to  NHTSA  within  30  days  of 
notification  that  an  award  is  made,  a 
program  cost  summary  (HS  Form  217) 
obligating  the  Section  2003(b)  funds  to 
child  passenger  protection  education 
programs.  The  Federal  funding  share 
may  not  exceed  80  percent  of  the 
program  cost,  and  States  should  clearly 
identify  their  share  in  the  program  cost 
sum/na^  (HS  Form  217). 

Each  State  must  submit  one  original 
and  two  copies  of  the  application 
package  to  the  appropriate  NHTSA 
Regional  Administrator.  Only  complete 
application  packages  submitted  by  a 
Governor's  Highway  Safety 
Representative  and  received  on  or 
before  July  9,  2003,  will  be  considered 
for  funding  in  fiscal  year  2003. 

,  FY  2003  Application  Checklist 


Report  Requirements 

A  State  that  receives- a  grant  must 
submit  a  report  describing  the  activities 
carried  out  with  the  grant  funds  and  the 
accomplishments  to  date.  The  report 
must  be  submitted  to  the  NHTSA 
Regional  Administrator  no  later  than  15 
months  after  the  grant  is  awarded. 

At  a  minimum,  the  report  must 
contain  the  following:  , 

1.  A  description  of  how  the  State's 
child  passenger  protection  program  is 
supporting  efforts  to  prevent  deaths  and 
injuries  to  children  through  strategic 
placement  of  resources. 

2.  For  the  education  component: 

•  A  sunmiary  of  the  public  education 
methods  developed  and  how  programs 
were  delivered  to  the  targeted 
population. 

•  The  number  of  public  education 
messages  distributed  (e.g.  public  service 
announcements  or  printed  materials) 
and  the  type  of  audience  targeted  by 
those  messages  [e.g.  minority  or  low- 
income  communities); 

•  The  number  of  child  safety  seat 
clinics  or  check-ups  performed,  and  the 
number  of  inspection  stations 
established.  A  State  must  also  include 
the  locations  of  child  safety  seat  clinics, 
check-ups  and  inspection  stations, 
specifying  the  target  population  served. 

3.  For  the  training  component: 

•  The  number  of  and  t3Ape  of  training , 
classes  conducted  and  the  individuals 
or  groups  trained  [e.g.  representing 
minority,  rural  or  low-income 
communities); 

•  A  description  of  or  reference  to  the 
curricula  that  were  used  to  train  and 
retrain  child  passenger  safety  experts. 

•  The  number  of  child  passenger 
safety  technicians  and  instructors 
certified  during  the  grant  period. 


1. 
A. 
B 
2. 
A. 
(1). 

2._ 

(3) 
B. 

(1)_ 

(2) 

(3) 

3. 

A 

B. 

C._ 

4. 


1. 

A  Statement  describing  how  the  program  supports  efforts  to  prevent  deaths  and  injuries  to  children  • 

B.  Statement  indicating  its  plans  to  condpct  a  program  assessment 

2.  Educates  the  public  on  all  aspects  of  child  passenger  safety  (CPS).  At  a  minimum  this,  must  include  the  following- 

A.  bummary  of  what  the  public  education  information  will  cover  to  include 

'  ^^l^'SM»f!S!H.'""^i"H*°"  °'  '^^'"f/estrlaints  using  standard  seat  belt  hardware,  supplemental  hardware,  a'nd  modifica- 
tion devices  (if  needed),  including  special  installation  techniques 

^^IJSI^cT.?  wl*^  ^«s'^=*"' ^sign,  selection,  and  placement  [NHTSA  interprets  this  to  include  instruction  about  proper  seating 
positions  tor  children  in  air  bag  equipped  vehicles]  ,  ►"">«'  &e<iung 

(3)  Harness  threading  and  hamess  adjustment  on  child  restraints. 

B.  Methods  lo  deliver  public  education  messages  must  include: 

(1)  Descnption  of  the  public  education  method. 

(2)  How  these  messages  will  be  delivered  to  the  targeted  populations.  • 

(3)  Expected  accomplishments  in  reaching  audiences,  including  those  in  undersen/ed  areas 
CPS  Training  and  retraining  At  a  minimum,  this  must  include  the  following 

B  Expected  accomplishments 
Ce^rtrtSSTSel^  '^^  ^'^'^  ^"^  '°  '^^'°^'^'^  *'"  unexpended  Section  2003(b)  funds  to  support  this  year's  program. 
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FY  2003  APPLICATION  CHECKLIST— Continued 

The  State  must  submit  certifications  that  (i)  It  will  use  the  funds  awarded  under  this  grant  program  exclusively  to  implement  a  child 
passenger  protection  program  in  accordance  with  the  requirements  of  23  U.S.C.  2003(b);  (ii)  It  will  administer  the  funds  in  accord- 
anro^wrth  49  CFR  Pari  18  and  OMB  Circular  A-87;  and  (iii)  It  will  provide  to  the  NHTSA  Regional  Administrator  no  later  than  15 
months  after  the  grant  award  a  report  of  activities  carried  out  with  grant  funds  and  accomplishments  jo  date 


NHTSA  Publications  Available  To 
Support  Public  Education 

A  number  of  NHTSA  publications  are 
available  through  the  Traffic  Safety 
Materials  Catalog  that  address  child 
passenger  safety  program  topics, 
including  targeted  education  messages 
such  as  "Four  Steps  for  Kids;"  and 
"Sdlvele  la  Vida  a  Su  Bebe."  These 
materials  may  be  ordered  from  the 
NHTSA  web  site  at  http:// 
www.nhtsa.dot.gov  or  contacting  the 
Office  of  Communications  and 
Consumer  Information  by  fax  at  (202) 
493-2062. 

Issued  on:  May  29,  2003. 
Jeffirey  W.  Range, 

''Administrator.  NationaLHighway  Traffic 
Safety  Administration . 
(FR  Doc.  03-13902  Filed  6-2-03;  8:45  am) 

BILUNG  CODE  4910-S9-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34347] 

Regional  Rail  Right  of  Way  Company— 
Acquisttion  and  Operation 
Exemption— Lines  of  Dallas  Area 
Rapid  Transit 

Regional  Rail  Right  of  Way  Company 
(RRROW),  a  Class  III  rail  carrier,  has 
filed  a  verified  notice  of  exemption 
under  49  CFR  1150.41  to  acquire  ^n 
exclusive,  perpetual  freight  rail 
operating  easement  over  the  following 
rail  lines  owned  by  Dallas  Area  Rapid 
Transit  (DART):  (1)  The  Athens  Branch 
East  Line  (a/k/a  Elam  Branch)  between 
approximately  milepost  314.84  (Briggs 
Jet.)  and  approximately  milepost  308.8 
(Pleasant  Drive);  (2)  the  Garland  Line 
between  approximately  milepost  D- 
755.27  and  approximately  milepost  D- 
745.5;  (3)  the  Rowlett  Extension 
between  approximately  milepost  745.5 
and  approximately  milepost  741.3;  (4) 
the  CarroUton  Line  between 
approximately  milepost  K-758.04  and 
approximately  milepost  K-741.3;  (5)  the 
Fair  Park  East  Line  between 
approximately  milepost  210.704  (East 
Dallas  Yard)  and  approximately 
milepost  210.078  (MP  Junction);  (6)  the 
Denton  Subdivision  between 
approximMely  milepost  K-741.3 
(CarroUton)  and  approximately  milepost 


K-729.5  (Lake  Dallas);  (7)  the  Sherman 
Subdivision  between  approximately 
milepost  290.5  (Allen)  and 
approximately  milepost  324.84  (South 
Sherman  Jet.);  (8)  the  White  Rock/Fair 
Park  Connector  between  approximately 
milepost  6.93  (TenisOn  Park)  and 
apprbximately  milepost  5.06  (MP  Jet.); 
and  (9)  the  BrookhoUow  Branch  line 
between  approximately  milepost  0.0 
(DFW  Main)  and  approximately 
milepost  3.31  (Denton  Subdivision) 
(collectively,  the  lines).  The  total 
distance  of  the  lines  is  approximately 
92.2  miles  in  Collin^  Dallas,  Denton, 
Grayson,  and  Rockwall  Counties,  TX. 

Pursuant  to  a  Transfer  Agreement  to 
be  entered  into  by  and  between  DART  , 
and  RRROW,  RRROW  will  acquire  an 
exclusive,  perpetual  ft-eight  rail 
operating  easement  and  all  freight 
common  carrier  obligations  over  the 
lines.  RRROW  states  that  the  Dallas, 
Garland  and  Northeastern  Railroad  will 
continue  to  provide  freight  operations 
over  the  lines.  In  addition,  DART  will 
retain  the  owraership  int^rest  in  the 
right-of-way,  trackage,  and  other 
physical  assets  associated  with  the 
lines.  Consummation  of  this  transaction 
was  expected  to  occiu-  on  or  after  May 
12,  2003,  the  effective  date  of  the 
"exemption. 

RRROW  certifies  that  its  projected 
annual  revenues  will  not  exceed  those 
that  would  qualify  it  as  a  Class  III  rail 
carrier  and  that  its  projected  aimual 
revenues  will  not  exceed  $5  million, 
and  thus  the  transaction  will  not  result 
in  the  creation  of  a  Class  II  or  Class  I  rail 

carrier. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  aiid  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34347,  must  be  filed  with 
the  Siu-face  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
OOOi.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Edward  J. 
Fishman,  Kirkpatrick  &  Lockhart  LLP, 
1800  Massachusetts  Avenue  NW., 
Washington.  DC  20036-1221. 

Boarddecisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.dot.gov. 


Decided:  May  27.  2003.        -  . 

By  the  Board.  David  M.  Konschnfk, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  03-13865  Filed  6-2-03;  8:45  am] 
BUJNGCOOE  4915-OO-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  34346] 

Dallas  Area  Rapid  Transit— Acquisition 
Exemption— Certain  Assets  of 
Regional  Rail  Right  of  Way  Company 

Dallas  Area  Rapid  Transit  (DART),  a 
political  subdivision  of  the  State  of 
Texas,  has  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.41  to 
acquire  from  its  affiliate.  Regional  Rail 
Right  of  Way  Company  (RRROW), 
certain  railroad  assets,  consisting  of 
approximately  56  rniles  of  rail  line  afld 
related  trackage  in  Ddlas.  Collin,  and 
Tarrant  Counties,  TX  (the  lines).  The 
lines  include:  (1)  The  line  of  railroad 
extending  between  approximately 
milepost  632.27  near  Ft.  Worth.  TX.  and 
approximately  milepost  578.20  near 
Wylie,  TX;  and  (2)  the  existing  trackage 
between  Tower  19  and  Oakland  Avenue 
in  East  Dallas,  TX. 

Pursuant  to  a  Transfer  Agreement  to 
be  entered  into  by  and  between  DART 
and  RRROW,  DART  will  acquire 
RRROW's  right,  title,  and  ownership 
interest  in  the  right-of-way,  trackage, 
and  other  physical  assets  associated 
with  the  lines,  subject  to  RRROW's 
reservation  of  an  exclusive,  perpetual 
freight  rail  operating  easement.  DART 
will  not  acquire  the  right  or  obligation 
to  conduct  any  fi^ight  rail  operations  on 
the  lines.  1  Consiunmation  of  this 
transaction  was  expected  to  occur  on  or 
after  May  12,  2003,  the  effective  date  of 
the  exemption. 

DART  certifies  that  its  projected 
aimual  height  revenues  as  a  result  of 
this  transaction  will  not  exceed  $5 
million,  and  thus  the  transaction  will  . 
not  result  in  the  creation  of  a  Class  II  or 
Class  I  rail  carrier. 


'  Accordingly.  DART  has  filed  a  motion  to 
dismiss  this  notice  of  exemption.  The  Board  will 
address  the  motion  to  dismiss  in  a  separate 
decision.  '  - 
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If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34346,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Edward  f 
Fishman,  Kirkpatrick  &  Lockhart  LLP, 
1800  Massachusetts  Avenue,  NW.. 
Washington.  DC  20036-1221. 

Board  decisions  and  notices  are  ,. 
available  on  our  Web  site  at  http://' 
Hivw.stb.doUgov. 

Det:ided:  May  27.  2003. 

By  the  Board.  Dayid  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams. 
Sectvtary: 
(FR  Doc.  03-i;iH64  Filed  6-2-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Open  Meeting  of  the  Area  2  Taxpayer 
Advocacy  Panel  (Including  the  States 
of  Delaware,  North  Carolina,  South 
Carolina,  New  Jersey,  Maryland, 
Pennsylvania,  Virginia  and  the  District 
of  Columbia) 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice. 


SUMMARY:  An  open  meeting  of  the  Area 
2  Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference)- 
DATES:  The  meeting  will  be  held 
Tuesday.  July  1.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Inez 
E.  De  Jesus  at  1-888-912-1227,  or  954- 
423-7977. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  2 
Taxpayer  Advocacy  Panel  will  be  held 
Tuesday.  July  1,  2003  from  3  p.m.  EDT 
to  4:30  p.m.  EDT  via  a  telephone 
conference  call.  The  Taxpayer  Advocacy 
Panel  is  soliciting  public  comments, 
ideas  and  suggestions  on  improving 
customer  service  at  the  Internal  Revenue 
Service.  Individual  comments  will  be 
limited  to  5  minutes.  If  you  would  like 
to  have  the  TAP  consider  a  written 
statement,  please  call  1-888-912-1227 


or  954-423-7977,  or  write  Inez  E.  De 
Jesus,  TAP  Office,  1000  South  Pine 
Island  Rd.,  Suite  340,  Plantation,  FL 
33324.  Due  to  limited  conference  lines, 
notification  of  intent  to  participate  in 
the  telephone  conference  call  meeting 
must  be  made  with  Inez  E.  De  Jesus.  Ms, 
De  Jesus  can  be  reached  at  1-888-912- 
1227  or  954-423-7977. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  ageijda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  May  29,  2003. 
Tersheia  Carter. 

Acting  Director.  Taxpayer  Advocacy  Panel. 
|FR  Doc.  03-13900  Filed  6-2-03:  8:45  am] 

BILLING  CODE  4a3O-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0034] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  tVA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  commen's  for  information 
needed  to  evaluate  a  trainee  request  for 
leave  from  Vocational  Rehabilitation 
and  Employment  Program. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  August  4,  2003. 
ADDRESSES:  Submit  written  conynents 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0034"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 


SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(.2)(A)ofthePRA. 

With  respect  to  th^  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  infoiination 
technology. 

Title:  Trainee  Request  for  Leave —  ^ 
Chapter  31,  Title  38.  U.  S.  Code,  VA 
Form  28-1 905h. 

OMB  Control  Number.  2900-0034. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  28-1 905h  is  used 
tp  request  leave  and  to  provide  the 
necessary  information  to  deterrhine 
whether  to  approve  a  trainee  request  for 
leave  from  Vocational  Rehabilitation 
and  Employment  Program.  A  trainer  or 
authorized  school  offit^ial  must  verify  on 
the  form  the  effect  the  absence  will  have 
on  the  veteran's  progress  in  the 
program.  Upon  approval,  the  veteran 
can  receive  subsistence  allowance  and 
other  program  services  during  the  leave 
period  as  if  he  or  she  were  attending 
training.  Disapproval  of  the  request  may 
result  in  loss  of  subsistence  allowance 
for  the  leave  period.  Failure  to  collect 
the  information  would  create  the 
potential  for  substantial  abuse  through 
receipt  of  benefits  for  unauthorized 
absences. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  7,500 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. - 
Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 
30.000. 

Dated:  May  16,  20B3. 

By  direction  of  the  Secretary: 
lacqueline  Parks, 

IT  Specialist.  Records  Management  Service. 
(FR  Doc.  03-13891  Filed  6-2-03;  8:45  am) 
BttJJNG  CODE  'k»0-01-P 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0073] 

Proposed  Infonnatlon  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 

Administration,  Department  of  Veterans 

Affairs. 

ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency!  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register ' 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
-  needed  to  determine  the  amount  of 
educational  benefits  payable  to  veterans 
or  eligible  persons  pursuing  approved 
programs.  , 

DATES:  Written  conunents  and  -^ 

recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  August  4.  2003. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of. 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420.  Please 
refer  to  "OMB  Control  No.  2900-0073  ' 
in  any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C.„ 
3501-3520).  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  inform"ation  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 


ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Eiu-oUment  Certification,  VA 
Form  22-1999.  (Note:  A  reference  to  VA 
Form  22-1999  also  includes  VA  Forms 
22-1999-1,  22-1999-2,  22-1999-3.  22- 
1999-4,  22-1999-5.  and  22-199»-6 
which  contains  the  same  information  as 
VA  Form  22-1999.) 

OMB  Control  Number:  2900-0073. 

Type  of  Review:  Extension  of  a 
cixrrently  approved  collection. 

Abstract:  Educational  institutions  and 
job  establishments  use  VA  Form  22- 
1999  to  report  information  concerning 
the  enrollment  or  reenrollment  into 
training  of  veterans,  service  persons, 
reservists,  and  other  eligible  persons. 
The  information  collected  on  VA  Form 
22-1999  is  used  by  VA  to  determine  the 
amount  of  educational  benefits  payable 
to  the  trainee  during  the  period  of 
enrollment  or  training  and  to  determine 
whether  the  trainee  has  requested  an 
advanced  payment  of  benefits.  Without 
the  information,  VA  would  not  have  a 
basis  upon  which  to  make  payment. 

Affected  Public:  Not-for-profit 
institutions.  Business  or  other  for-profit. 
Federal  Government,  and  State,  Local  or 
Tribal  Government. 

Estimated  Annual  Burden:  137,424 
hoiu^. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Responses: 
916,160. 

Estimated  Number  of  Respondents: 
8.180. 

Dated:  May  16,  2003.  ^    ' 

By  direction  of  the  Secretary. 
Jacqueline  Parks, 

IT  Specialist.  Records  Management  Service. 
[FR  Doc.  03-13892  Filed  6-2^3;  8:45  am] 
BILUNG  CODE  8320-01-l> 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-^565] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 


Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the         ^ 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information- collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 

DATES:  Comments  must  be  submitted  on 
orbeforejuly  3,  2003. 
FOR  FURTHER  INFORMATWN  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Records  Management  Service 
(005E3),  Department  of  Veterans  Affairs. 
810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  (202)  273-8030, 
FAX  (202)  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0565." 

Send  conunents  and 
reconunendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resoiut;es  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0565"  in  any  correspondence. 
SUPPLEMENTARY  INFORMATION: 

Title:  State  Application  for  Interment 
allowance  Under  38  U.S.C.  Chapter  23, 
VA  Form  21-530A. 

OMB  Control  Number:  2900-0565. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  2 1-5 30a  is  used  t<r 
gather  information  from  states  that  are 
seeking  payment  of  the  benefits  for  plot- 
interment  allowances.  The  form  allows 
states  to  submit  a  consolidated 
application  for  plot  or  interment 
allowances  for  eligible  veteran  buried  in 
a  cemetery  owned  by  that  State  and  is 
also  used  for  the  interment  of  persons 
eligible  for  burial  in  a  national 
cemetery. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  March 
6,  2003,  at  page  10782.    • 

Affected  Public:  State,  Local  or  Tribal 
Govenunent. 

Estimated  Annual  Burden:  20,000 
hours. 

Estimated  Average  Burden  Per  ^ 

Respondent:  30  minutes. 

Frequency  of  Response:  One  time. 

Estimated  Number  of  Respondents: 
40.000. 

Dated:  May  15,  2003. 
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By  direction  of  the  Secretary: 
Jacqueline  Parks, 

IT  Specialist.  Records  Management  Service: 
IFR  Doc.  03-13893  Filed  6-2-03;  8:45  ami 

BILUNG  CODE  S320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-001 3] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  JfeOl  et  seq).  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  U  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  July  3.  2003. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb.  Records  Management  Service 
(005E3).  Department  of  Veterans  Affairs. 
810  Vermont  Avenue.  NW., 
Washington.  DC  20420.  (202)  273-8030. 
FAX  (202)  273-5981  or  e-mail: 
denise.mdamb@maU. va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0013." 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VAs  OMB  Desk  Officer.  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building.  Room  10235, 
Washington.  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0013"  in  any  correspondence. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  United  States 
Flag  for  Burial  Purposes.  VA  Form  21- 
2008. 

OMB  Control  Number:  2900-0013. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  21-2008  is  used  to 
determine  eligibility  for  issuance  of  a 
burial  flag  to  a  family  member  or  friend 
of  a  deceased  veteran.  VA  Form  was 
revised  to  establish  eligibility  for  certain 
Selected  Reserve  members,  and  certain 
Filipino  veterans.  The  ineligibility 
provision  for  felons  convicted  of  a 
capital  crime  was  also  inpluded. 


An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
January  30,  2003,  at  page  4814. 

Affected  Public:  Individuals  or 
households.  Federal  Government,  and 
State.  Local  or  Tribal  Government. 

Estimated  Ann  ual  Burden  .162 ,500 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  One  time. 

Estimated  Number  of  Respondents: 
650,000. 

Dated:  May  15,  2003. 

By  diret:tion  of  the  Secretary: 
Jacqueline  Parks, 

IT  Specialist.  Records  Management  Service. 
(PR  Doc.  03-13894  Filed  6-2-03;  8:45  am) 

BILLING  CODE  8320-01 -l> 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-ftow— Foreign 
Medical] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Health 
Admirtistration.  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 


SUMMARY:  The  Veterans  Health 
Administration  (VHA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995.  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
new  collection,  and  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
information  needed  to  claim 
reimbursement  for  medical  services 
outside  the  United  States  (except 
Canada  and  the  Philippines)  for  service- 
connected  disability. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  August  4,  2003. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  Ann 
Bickoff.  Veterans  Health  Administration 
(193B1),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW., 


Washington,  DC  20420  or  e-mail 
ann.bickoffSmail.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-New— Foreign 
Medical"  in  any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Bickoff  at  (202)  273-8310. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Uw  104-13;  44 
U.S.C.  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information.  VHA  invites 
conunents  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VHA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  acciu-acy  of  VHA's  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title  and  Form  Number:  Claim  Cover  * 
Sheet  for  Foreign  Medical  Program.  VA 
Form  10-7959f. 

OMB  Control  Number:  2900-New — 
Foreign  Medical. 

Type  of  Review:  New  collection. 
"Abstract:  VA  Form  10-7959f  will  be 
used  for  submitting  claims  for  payment/ 
reimbursement  of  expenses  related  to 
veterans  who  are  residing  or  traveling 
overseas  (except  for  Canada  and  the 
Philippines)  with  a  service-connected 
disability.  The  form  outlines  the  basic 
veteran  information  necessary  for 
consideration  of  claims  for 
reimbursement.  Use  of  this  form  by  ' 

providers  or  veteran  is  optional.  VA 
accepts  provider  generated  billing 
statement,  Uniform  Billing-Forms  (UB) 
92.  HCFA  1500,  Medicare  Health 
Insurance  Claims  Form.  This 
information  collection  is  needed  to 
carry  out  the  health  care  benefits 
allowed  by  the  Foreign  Medical 
Program. 

Affected  Public:  Individuals  or 
households.  Business  or  other  for  profit, 
and  Not  for  profit  institutions. 

Estirnated  Total  Annual  Burden: 
3,652  hours. 

Estimated  Average  Burden  Per 
Respondent:  1 1  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents:    > 
1,660. 
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Estimated  Total  Annual  Responses: 
19,920. 

Dated:  May  20,  2003. 

By  direction  of  the  Secretary: 

Martin  L.  Hill, 

Acting  Director,  Records  Management 

Service. 

(FR  Doc.  03-1Q895  Filed  6-2-03;  8:45  am] 

BILUNG  CODE  8320-01-i>  ' 


DEPARTMENT  OF  VETERANS 
AFFAIRS 


[OMB  Control  No.  2900-0524] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Office  of  Policy  and  Planning, 
Department  of  Veterans  Affairs. 
ACTION:  Notice^ 

SUMMARY:  The  Office  of  Policy  and 
Planning.  Department  of  Veterans 
Affairs  (VA),  is  aimouncing  an 
opportunity  for  public  commenfon  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  previously  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  the 
information  needed  to  document  pre- 
employment  screening  and  special 
background  checks  for  applicants 
seeking  employment  as  VA  police 
officers. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  August  4,  2003. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Christopher  Price,  Department  of 
Veterans  Affairs,  4300  West  7th  Street, 
Little  Rock  AR  72205  or  e-mail 
Christopher. price@mail.  va.gov.  Please 
refer  to  'OMB  Control  No.  2900-0524" 
in  any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Price  at  (501)  257-4160. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501 — 3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  the  Office  of 


Seciuity  and  Law  Enforcement  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  pi'oper  performance  of  VA's 
functions,  including  whether  the 
information  will  have  practical  utility;- 
(2)  the  accuracy  of  the  Office  of  Security 
and  Law  Enforcement's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the    , 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  VA  Police  Officer  Pre- 
Employment  Screening  Checklist,  VA 
Form  0120. 

OMB  Control  Number:  2900-0524. 

Type  of  Review:  E}stension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  0120  involves  a 
thorough  pre-employment  screening 
and  special  background  checks  for 
police  officer  applicants.  Prior  to 
employment  of  a  qualified  applicant. 
eachVA  medical  center  is  required  to 
conduct  a  FBI  arrest  record  inquiry  and 
to  contact  listed  former  employers  for 
information.  The  form  is  completed  by 
each  VA  facility  and  serves  as  a  record 
of  pre-employment  screening  to 
determine  the  qualification  and 
suitability  of  the  applicant,  h  is  the 
policy  of  VA  that  no  person  be 
employed  as  a  VA  police  officer  who 
has  been  convicted  of  a  serious  crime  or 
whose  history  reflects  a  disregard  for 
laws  and  regulations,  questionable 
character,  or  a  pattern  of  misconduct  or 
poor  work  habits. 

•    Affected  Public:  Business  or  other  for- 
profit,  and  State,  Local  or  Tribal 
Governments. 

Estimated  Annual  Burden:  250  hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
1,500. 

Dated:  May  16.  2003. 
By  direction  of  the  Secretary. 
Jacqueline  Parks, 

IT  Specialist,  Records  Management  Service. 
(FR  Doc.  03-13896  Filed  6-2-03:  8:45  am] 

BILUNG  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0090] 

Proposed  Information  Collection 
Activity:  Proposed  Collectibn; 
Comment  Request 

agency:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  The  Veterans  Health 
Administration  (VHA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA). of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  ciuxently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  information 
needed  to  determine  the  suitability  and 
placement  of  potential  volunteers. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  August  4.  2003. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  Ann 
Bickoff.  Veterans  Health  Administration 
(193B1),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW.. 
Washington,  DC  20420  or  e-mail 
ann.bickoff@mail.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0090"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 

Bickoff  at  (202)  273-8310. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13:  44  U.S.C, 
3501-3520).  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct   . 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information.  VHA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VHA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  acciu-acy  of  VHA's  estimate  of     '' 
the  biuden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
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of  automated  collection  techniques  or 
the  use  of  other  forms  of  infoimation 
technology. 

Title:  Application  for  Voluntary 
Service,  VA  Form  10-7055. 
OMB  Control  Number:  2900-0090. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  10-7055  is  used  to 
assist  personnel  of  both  voluntary 
organizations,  which  recruit  volunteers 
from  their  membership,  and  the  VA  in 
selection,  screening  and  placement  of 
volunteers  in  the  nationwride  VA 
Voluntary  Service  program.  The 
volunteer  program  supplements  the 
medical  care  and  treatment  of  veteran 
patients  in  all  VA  medical  centers.  This 
form  is  necessary  to  assist  in 
determining  the  suitability  and 
placement  of  potential  volunteers. 

Affected  Public:  Individuals  or 
households.  Not-for-profit  institutions. 

Estimated  Total  Annual  Burden: 
8.000  hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  One  time. 

Estimated  Number  of  Respondents: 
32.000. 

Dated:  May  16.  2003. 

By  direction  of  the  Secretary: 
Jacqueline  Parks, 

IT  Specialist.  Records  Management  Service. 
(FR  Doc.  03-13897  Filed  6-2-03:  8:45  am] 

■iLUNa  cooe  taao-oi-p 


ACTKM:  Notice. 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0427] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs. 


SUMMARY:  The  Veterans  Health 
Administration  (VHA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain  , 

information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  information 
needed  to  assess  the  health  care 
disability  compensation  or 
rehabilitation  needs  of  Former  Prisoners 
of  War  (FPOW). 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  August  4,  2003. 
ADDRESSES:  Submit  Written  comments 
on  the  collection  of  information  to  Ann 
Bickoff,  Veterans  Health  Administration 
(193B1),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW., 
Washington,  DC  20420  or  e-mail 
ann.bickoff@mail.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0427"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 

Bickoff  at  (202J  273-8310. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VHA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 


for  the  proper  performance  of  VHA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VHA's  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title  and  Form' Number:  Former  POW 
Medical  History,  VA  Form  10-0048. 
OMB  Control  Number:  2900-0427! 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  10-0048  is  used  to 
collect  data  in  response  to  Public  Law 
97-37  that  liberalizes  eligibility 
requirements  and  extends  the  existing 
benefits.  The  form  is  completed  by 
veterans  and  submitted  to  a  VA 
physician  during  a  medical 
examination.  Without  this  information 
VA  physician  would  be  unable  to  assess 
the  health  care,  disability  compensation 
or  rehabilitation  needs  of  Former 
Prisoners  of  War. 

Affected  Public:  Individuals  or 
households. 

Estimated  Total  Annual  Burden: 
1,575  hours. 

Estimated  Average  Burden  Per 
Respondent:  90  minutes. 
Frequency  of  Response:  One  time. 
Estimated  Number  of  Respondents: 
1,050. 

Dated:  May  16.  2003. 

By  direction  of  the  Secretary, 
Jacqueline  Parks,  ' 

IT  Specialist,  Records  Management  Service. 
(FR  Doc.  03-13898  Filed  6-2-03;  8:45  am] 
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Corrections 


Ttils  section  of  ttie  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
publistied  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  Ttiese  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  (Jocument  categories 
elsewtiere  in  the  issue. 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  2, 32,  and  52 


[FAG  2001-14;  FAR  Case  2000-308;  Item 
III] 

RIN  9000-AJ17 

Federal  Acquisition  Regulation; 
Prompt  Payment  Under  Cost- 
Reimbursement  Contracts  for  Services 

Correction 

In  rule  document  03-12303  beginning 
on  page  28092  in  the  issue  of  Thursday, 
May  22,  2003,  make  the  following 
correction: 

On  page  28092,  in  the  second  column, 
under  the  heading  DATES,  "May  23, 
2003"  should  read,  "May  22,  2003". 

(FR  Doc.  C3-12303  Filed  6-2-03;  8:45  ami 

BILUNG  CODE  1 505-01 -D 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47871 ;  File  No.  S7-966] 

Program  for  Allocation  of  Regulatory 
Responsibilities  Pursuant  to  Rule  17d- 
2;  Notice  of  Filing  of  the  Plan  for 
Allocation  of  Regulatory 
Responsibilities  Between  the  National 
Association  of  Securities  Dealers,  inc. 
and  the  International  Securities 
Exchange,  Inc. 

May  14,  2003. 
Correction 

In  notice  document  03-12730 
beginning  on  page  27869,  in  the  issue  of 
Wednesday,  May  21,  2003,  make  the 
following  correction: 

On  page  27869.  in  the  third  column, 
the  docket  number  is  corrected  to  read 
as  set  forth  above. 
(FR  Doc.  C3-1 2730  Filed  6-2-03;  8:45  amf 

BILUNG  CODE  1 505-01 -D 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-15076;  Airspace 
Docket  No.  03-ACE-44] 

Modification  of  Class  E  Airspace; 
Kaiser,  MO 

Correction 

In  rule^locument  03-13046  beginning 
on  page  28122  in  the  issue  of  Friday, . 


May  23,  2003,  make  the  following 
correction: 

§71.1     [Corrected] 

On  page  28123,  in  the  second  column, 
in  §71.1,  under  the  heading  ACE  MO  E5 
Kaiser/Lake  Ozark,  MO  in  the  17th  line, 
"7.8"  should  read  "7.9". 

|FR  Doc.  C3-13046  Filed  6-2-03;  8:45  ami 

BILUNG  CODE  1 505-01 -B 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-15080;  Airspace 
Docket  No.  03-ACE-48] 

Modification  of  Class  E  Airspaee; 
Sibley,  lA 

Correction 

In  rule  document  03-13040  beginning 
on  page  28126  in  the  issue  of  Friday, 
May  23.  2003.  make  the  following 
correction: 

§71.1    [Corrected] 

On  page  28127,  in  the  first  column  in 
§71.1 .  under  the  heading  ACE  lA  E5 
Sibley  lA,  in  the  second  line,  "long. 
94°"  should  read  "long.  95°". 
[FR  Doc.  C3-13040  Filed  6-2-03:  8:45  am] 
BILUNG  CODE  1505-01-0 


o.   F=i 
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Part  n 


Department  of  the 
Interior 


Fish  and  WUdlife  Service 


50  CFR  Part  17 

Endangered  and  Threatened  Wildlife  and 
Plants;  Proposed  Designation  of  Critical 
Habitat  for  Five  Endangered  Mussels  in 
the  Tennessee  and  Cumberland  River 
Basins;  Proposed  Rule 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

SOCFRPartl? 
RIN  1018-AI76 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Designation  of 
Critical  Habitat  for  Five  Endangered 
Mussels  in  the  Tennessee  and 
Cumt>erland  River  Basins 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  We.  the  U.S.  Fish  and 
Wildlife  Service  (Service),  propose 
designation  of  critical  habitat  for  five 
mussels  in  the  Tennessee  and 
Cumberland  River  Basins:  the 
Cumberland  elktoe  {Alasmidonta 
atropurpurea),  oyster  mussel 
{Epiohlasma  capsaeforniis), 
Cumberlandian  combshell  (Epiohlasma 
brevidens],  purple  bean  {Villosa 
perpurpurea],  and  rough  rabbitsfoot 
[Quadrula  cylindrica  strigillata).  all  of 
which  are  species  listed  as  endangered 
under  the  Endangered  Species  Act  of 
1973,  as  amended  (Act  or  ESA).  We 
propose  to  designate  13  geographic 
areas  (units)  that  include  rivers  and 
streams  in  the  Tennessee  and/or 
Cumberland  River  Basins  as  critical 
habitat  for  these  five  mussel  species. 
These  13  units  encompass 
approximately  892  river  kilometers 
(rkm)  (544  river  miles  (rmi)).  Proposed 
critical  habitat  includes  portions  of  Bear 
Creek  (Mississippi,  Alabama),  the  Duck 
River  (Tennessee).  Obed  River 
(Tennessee),  Powell  River  (Tennessee, 
Virginia),  Clinch  River  and  its 
tributaries  (Copper  Creek  and  Indian 
Creek)  (Tennessee.  Virginia). 
Nolichucky  River  (Tennessee),  and 
Beech  Creek  (Tennessee)  in  the 
Tennc'ssae  River  System  and  portions  of 
Rock  Creek  (Kentucky),  the  Big  South 
Fork  and  its  tributaries  (Bone  Camp 
Creek,  White  Oak  Creek.  North  White 
Oak  Creek.  New  Flivor  Crooked  Creek. 
Clear  Fork,  and  North  Piong  CJe.ir  Fork) 
(Kentucky,  Tennessee).  Buck  Creek 
(Kentucky).  Marsh  Creek  (Kentucky). 
Sinking  Creek  (Kentucky),  and  Laurel 
Fork  (Kentucky)  in  the  Cumberland 
River  System. 

Critical  habitat  identifies  specific 
areas  that  are  essential  to  the 
conservation  of  a  listed  species,  and  that 
may  require  special  management 
considerations  or  protection.  If  this 
proposal  is  made  final,  section  7(a)(2)  of 
the  Act  requires  that  Federal  agencies 
ensure  that  actions  they  fund,  authorize, 
or  carry  out  are  not  likely  to  jeopardize 


the  continued  existence  of  an 
endangered  or  threatened  species  or 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat.  State  or 
private  actions,  with  no  Federal 
involvement,  are  not  affected. 

Section  4  of  the  Act  requires  us  to 
consider  the  economic  and  other 
relevant  impacts  of  specif\'ing  any  area 
as  critical  habitat.  We  will  conduct  an 
analysis  of  the  economic  impacts  of 
designating  these  areas,  in  a  manner  that 
is  consistent  with  the  ruling  of  the  10th 
Circuit  Court  of  Appeals  in  N.M.  Cattle 
Growers  Ass'n  v.  USFWS.  We  hereby 
solicit  data  and  comments  fi-om  the 
public  on  all  aspects  of  this  proposal, 
including  data  on  the  economic  and 
other  impacts  of  the  designation. 
DATES:  We  will  consider  comments 
received  by  September  2.  2003.  We  must 
receive  requests  for  public  hearings,  in 
writing,  at  the  address  shown  in  the 
ADDRESSES  section  by  July  18,  2003. 
ADDRESSES:  If  you  wish  to  submit 
comments  and  information: 

1.  You  may  submit  written  comments 
and  information  to  the  Field  Supervisor. 
U.S.  Fish  and  Wildlife  Service,  446  Neal 
Street.  Cookeville.  TN  38501. 

2.  You  may  hcmd-deliver  written 
comments  and  information  to  our 
Tennessee  Field  Office,  at  the  above 
address,  or  fax  your  comments  to  (931) 
528-7075. 

3.  You  may  send  comments  by 
electronic  mail  (e-mail)  to 
robertJawes@fws.gov.  For  directions  on 
how  to  submit  electronic  filing  of 
comments,  see  the  "Public  Comments 
Solicited"  section. 

All  comments  and  materials  received, 
as  well  as  supporting  documentation 
used  in  preparation  of  this  proposed 
rule,  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Rob 
Tawes,  at  the  above  address  (telephone 
(931)  528-6481.  extension  213; 
facsimile  (931)  528-7075). 
SUPPLEMENTARY  INFORMATION: 

Public  Conunents  Solicited 

We  intend  for  any  final  action 
ref  ulting  from  this  proposal  to  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  We  are  particularly 
interested  in  comments  concerning: 

(1)  The  reasons  why  any  area  should 
or  should  not  be  determined  to  be 
critical  habitat  as  provided  by  section  4 


of  the  Act  and  50  CFR  424.12(a)(1). 
including  whether  the  benefits  of 
designation  will  outweigh  any  threats  to 
the  species  resulting  from  designation. 

(2)  Specific  information  on  the 
amount  and  distribution  of  habitat  for 
these  five  mussel  and  what  habitat  is 
essential  to  the  conservation  and  why. 

(3)  Whether  areas  within  proposed 
critical  habitat  are  currently  being 
managed  to  address  conservation  needs 
of  these  five  mussel. 

(4)  Current  or  plaxuied  activities  in  the 
subject  areas  and  their  possible  impacts 
on  proposed  critical  habitat. 

(5)  Any  foreseeable  economic  or  other 
impacts  resulting  from  the  proposed 
designation,  in  particular,  any  impacts    ■ 
on  small  entities. 

(6)  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  the  mussels,  such  as  those 
derived  from  nonconsumptive  uses  (e.g.., 
hiking,  camping,  enhanced  watershed 
protection,  increased  soil  retention, 
"existence  values."  and  reductions  in 
administrative  costs). 

If  you  wish  to  comment  on  this 
proposed  rule,  you  may  submit  your 
comments  and  materials  concerning  this 
proposal  by  any  one  of  several  methods 
(see  ADDRESSES  section).  Electronic 
comments  (e-mail)  should  avoid  the  use 
of  special  characters  and  encryption. 
Please  also  include  "Attn:  RIN  1018- 
AI76"  and  your  name  and  return 
address  in  your  e-mail  message.  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Respondents  may  request  that  we 
withhold  their  home  addresses,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  for  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  request  prominently  at  the 
begiiming  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  To  the  extent  consistent  with 
applicable  law.  we  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Disclaimer 

Designation  of  critical  habitat 
provides  little  additional  protection  to 
species.  In  30  years  of  implementing  the 
Act.  th&  Service  has  found  that  the 
designation  of  statutory  critical  habitat 
provides  little  additional  protection  to 
most  listed  species,  while  consuming 
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significant  amoimts  of  scarce 
conservation  resources.  The  present 
system  for  designating  critical  habitat 
has  evolved  since  its  original  statutory 
prescription  into  a  process  that  provides 
little  real  conservation  benefit,  is  driven 
by  litigation  rather  than  biology,  forces 
decisions  to  be  made  before  complete 
scientific  information  is  available, 
consumes  enormous  agency  resources 
that  would  otherwise  be  applied  to 
actions  of  much  greater  conservation 
benefit,  and  imposes  huge  social  and 
economic  costs.  The  Service  believes 
that  rational  public  policy  demands 
senous  attention  to  this  issue  in  order 
to  allow  our  limited  resources  to  be 
applied  to  those  actions  that  provide  the 
greatest  benefit  to  the  species  most  in 
need  of  protection. 

Role  of  Critical  Habitat  in  Actual 
Practice  of  Administering  and 
Implonenting  the  Act 

While  attention  to  and  protection  of 
habitat  is  paramount  to  successful 
conservation  actions,  we  have 
consistently  found  that,  in  most 
circumstances,  the  designation  of 
critical  habitat  is  of  little  additional 
value  for  most  listed  species,  yet  it 
consumes  large  amounts  of  conservation 
resources.  [Sidle  (1987.  Env. 
Manage.ll(4):429-437)  stated.  "Because 
the  ESA  can  protect  species  with  and 
without  critical  habitat  designation, 
critical  habitat  designation  may  be 
redundant  to  the  other  consultation 
requirements  of  section  7."]  Currently, 
only  306  species  or  25  percent  of  the 
1,211  listed  species  in  the  U.S.  under 
the  jurisdiction  of  the  Service  have 
designated  critical  habitat.  We  address 
the  habitat  needs  of  all  1.211  listed 
species  through  conservation 
mechanisms  such  as  listing,  section  7 
consultations,  the  section  4  recovery 
planning  process,  the  section  9 
protective  prohibitions  of  vmauthorized 
take,  section  6  funding  to  the  States,  and 
the  section  10  incidental  take  permit 
process.  The  Service  believes  that  it  is 
these  measures  that  may  make  the 
difference  between  extinction  and 
siuvival  for  many  species. 

Procedural  and  Resource  Difficulties  in 
Designating  Critical  Habitat 

With  a  budget  consistently  inadequate 
to  fund  all  of  the  petition  review,  listing, 
and  critical  habitat  designation  duties 
required  of  us  by  statute,  we  have  in  the 
past  prioritized  oiu  efforts  and  focused 
our  limited  resources  on  adding  species 
in  need  of  protection  to  the  lists  of 
threatened  or  endangered  species.  We 
have  been  inundated  with  lawsuits  for 
our  failure  to  designate  critical  habitat, 
and  we  face  a  growing  number  of 


lawsuits  challenging  critical  habitat 
determinations  once  they  are  made. 
These  lawsuits  have  subjected  the 
Service  to  an  ever-increasing  series  of 
court  orders  and  court-approved 
settlement  agreements,  compliance  with 
which  now  consumes  nearly  the  entire 
listing  program  budget.  This  leaves  the 
Service  with  little  ability  to  prioritize  its 
activities  to  direct  scarce  listing 
resoiut:es  to  the  listing  program  actions 
with  the  most  biologically  lugent 
species  conservation  needs.. 

The  consequence  of  the  critical 
habitat  litigation  activity  is  that  limited 
listing  funds  are  used  to  defend  active 
lawsuits,  to  respond  to  Notices  of  Intent 
(NOIs)  to  sue  relative  to  critical  habitat, 
and  to  comply  with  the  growing  number 
of  adverse  court  orders.  As  a  result, 
listing  petition  responses,  the  Service's 
own  proposals  to  list  critically 
imperiled  species,  and  final  listing 
determinations  on  existing  proposals  are 
significantly  delayed.  Litigation  over 
critical  habitat  issues  for  species  already 
listed  and  receiving  the  Act's  full 
protection  has  precluded  or  delayed 
ihany  listing  actions  nationwide. 

The  accelerated  schedules  of  court 
ordered  designations  have  left  the 
Service  with  almost  no  ability  to 
provide  for  adequate  public 
participation  or  ensure  a  defect-free 
rulem^ng  process  before  making 
decisions  on  listing  and  critical  habitat 
proposals  due  to  the  risks  associated 
with  noncompliance  with  judicially- 
imposed  deadlines.  This  in  turn  fosters 
a  second  round  of  litigation  in  which 
those  who  fear  adverse  impacts  from 
critical  habitat  designations  challenge 
those  designations.  The  cycle  of 
litigation  appears  endless,  is  very 
expensive,  and  in  the  final  analysis 
provides  relatively  little  additional 
protection  to  listed  species. 

The  costs  resulting  from  the 
designation  include  legal  costs,  the  cost 
of  preparation  and  publication  of  the 
designation,  the  analysis  of  the 
economic  effects  and  the  cost  of 
requesting  and  responding  to  public 
comment,  and  in  some  cases  the  costs 
of  compliance  with  National 
Environmental  Policy  Act  (NEPA),"all 
are  part  of  the  cost  of  critical  habitat 
designation.  None  of  these  costs  result 
in  any  benefit  to  the  species  that  is  not 
already  aJforded  by  the  protections  of 
the  Act  eniunerated  earlier,  and  they 
directly  reduce  the  funds  available  for 
direct  and  tangible  conservation  actions. 

Background 

We  previously  provided  information 
on  these  species  in  oxii  Final  rule 
(January  10.  1997;  62  FR  1647).  The 
following  presents  new  information; 


The  Cumberland  elktoe, 
Ciunberlandian  combshell,  oyster 
mussel,  purple  bean,  and  rough 
rabbitsfoot  are  all  bivalve  mussels 
(possessing  a  soft  body  enclosed  by  two 
shells]  in  the  family  Unionidae.  Unionid 
mussels,  in  general,  live  embedded  in 
the  bottom  (mud.  sand,  gravel,  cobble/ 
boulder  substrates)  of  rivers,  streams, 
and  other  bodies  of  water.  These 
mussels  siphon  water  into  their  shells 
and  across  four  gills  that  are  specialized 
for  respiration.  Mussels  are  known  to 
consume  detritus  (organic  decomposed 
debris),  diatoms,  phytoplankton. 
zooplankton.  and  other  microorganisitis 
(i.e.  bacteria  and  algae)  (Coker  et  al. 
1921;  Churchill  and  Lewis  1924;  Fuller 
1974). 

Sexes  in  unionid  mussels  are  usually 
separate.  Males  release  sperm  into  the 
water;  the  sperm  are  then  taken  in  by 
the  females  through  their  siphons 
during  feeding  and  respiration.  Eggs  are 
held  in  the  gills  of  the  female  where 
they  come  into  contact  with  the  sperm. 
Once  eggs  are  fertilized,  females  retain 
them  in  their  gills  until  the  larvae 
(glochidia)  fully  develop.  The  change 
(metamorphosis)  of  the  larvae  of  most 
unionid  species  into  juvenile  mussels 
requires  a  parasitic  stage  on  the  fins, 
gills,  or  skin  of  a  fish.  Late  stage  mussel 
glochidia  are  released  into  the  water  ^ 
column  and  they  must  find  and  attach 
to  a  suitable  host  fish  in  order  to 
develop  into  a  juvenile  mussel. 
Glochidia  may  be  released  separately  or 
in  masses  termed  conglutinates. 
Developed  juvenile  mussels  normally 
detach  from  their  fish  host  and  sink  to 
the  stream  bottom,  where  they  continue 
to  develop,  provided  they  land  in  a 
suitable  substrate  with  correct  water 
conditions.  Consequently,  unionid 
mussels  are  specialized  to  only 
.parasitize  one  or  a  few  suitable  host  fish 
that  occupy  similar  habitats  as  the 
mussels. 

These  5  mussels  are  historically 
native  to  portions  of  the 
"Cumberlandian"  Region  of  the 
Tennessee  and  Cumberland  River 
Systems.  The  Cumberlandian  Region, 
considered  to  be  the  center  of  freshwater 
mussel  diversity  in  North  America, 
historically  contained  over  100  species. 
45  of  which  were  found  nowhere  else 
(Stames  and  Bogan  1988;  Parmalee  and 
Bogan  1998;  Cicerello  and  Laudermilk  - 
2001).  The  Ciunberlandian  Region 
encompasses  the  Cumberland  River  and 
its  tributaries  downstream  to  the 
vicinity  of  Clarksville.  Montgomery 
County.  Teimessee;  the  Tennessee  River 
and  its  tributaries  downstream  to  the 
vicinity  of  Muscle  Shoalsj  Colbert  and 
Lauderdale  Counties.,  Alabama;  the 
Duck  River  (Tennessee  River  system) 
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downstream  to  just  below  Columbia, 
Maury  County.  Tennessee  (Ortmann 
1924);  and  the  Buffalo  River  (a  lower 
Duck  River  tributary)  (van  der  Schalie 
1973).  Biological  factors  relevant  to 
these  freshwater  mussels'  habitat  needs 
are  discussed  in  the  "Methods  and 
Analysis  used  to  Identify  Proposed 
Critical  Habitat"  section  of  this 
proposed  rule.  We  present  information 
below  on  taxonomy,  life  history,  and 
distribution  specific  to  these  5 
Cumberlandian  mussels.  Additional 
information  can  be  found  in  our  final 
listing  determination  for  these  mussels 
(62  FR  1647)  and  agency  draft  recovery 
plan  (April  22.  2003.  68  FR  19844) 
(Service  2003). 

-    Taxonomy,  Life  History,  and 
Distribution 

Cumberland  Elktoe  (Alasmidonta 
atropurpurea  (Rafinesque  1831)) 

Adult  Cumblerand  elktoe  may  reach 
lengths  of  up  to  10.0  centimeters  (cm) 
(3.9  inches  (in))  (Parmalee  and  Bogan 
1998).  Gravid  females  (females  with 
larvae)  have  been  observed  between 
October  and  May.  but  fish  infected  with 
glochidia  of  the  Cumberland  elktoe  have 
not  been  encountered  until  March 
(Gordon  and  Layzer  1993).  While 
glochidial  infestation  from  this  species 
has  been  recorded  on  5  native  fish 
species,  glochidia  successfully 
transformed  or  developed  only  on  the 
northern  hogsucker  [Hypentelium 
nigricans)  under  laboratory  conditions 
(Gordon  and  Layzer  1993).  This  species 
appears  to  prefer  habitats  in  medium- 
sized  streams  that  contain  sand  aftd 
mud  substrata  interspersed  with  cobbles 
and  large  boulders  (Call  and  Parmalee 
1981;  Parmalee  and  Bogan  1998). 

The  Cumberland  elktoe  is  endemic  to 
the  upper  Cumberland  River  system  in 
southeast  Kentucky  and  north-central 
Tennessee.  It  appears  to  have 
historically  occurred  only  in  the  main 
^        stem  of  the  Cumberland  River  and 
primarily  its  southern  tributaries 
upstream  from  the  hypothesized 
original  location  of  Cumberland  Falls 
near  Bumside,  Pulaski  County. 
Kentucky  (Cicerello  and  Laudermilk 
.     2001).  This  species  has  apparently  been 
extirpated  from  the  main  stem  of  the 
Cumberland  River  as  well  as  Laurel 
River  and  its  tributary.  Lynn  Camp 
Creek  (Service  2003).  Based  on  recent 
records,  the  Cumberland  elktoe 
continues  to  persist  in  12  Cumberland 
River  tributaries:  Laurel  Fork,  Claiborne 
County,  Tennessee  and  Whitley  County, 
Kentucky;  Marsh  Creek.  McCreary 
County,  Kentucky;  Sinking  Creek, 
Laurel  County.  Kentucky;  Big  South 
Fork,  Scott  County,  Tennessee,  and 


McCreary  County.  Kentucky;  Rock 
Creek,  McCreary  County.  Kentucky; 
North  Fork  White  Oak  Creek.  Morgan 
and  Fentress  County,  Tennessee;  Clear 
Fork.  Fentress,  Morgan,  and  Scott 
Counties.  Tennessee;  North  Prong  Clear 
Fork  and  Crooked  Creek,  Fentress 
County,  Tennessee;  White  Oak  Creek. 
Scott  County,  Tennessee;  Bone  Camp 
Creek,  Morgan  County,  Tennessee;  and 
the  New  River,  Scott  County,  Tennessee 
(Call  and  Parmalee  1981;  Bakaletz  1991; 
Gordon  1991;  Cicerello  1996;  Parmalee 
and  Bogan  1998;  Cicerello  and 
Laudermilk  2001;  Ronald  Cicerello. 
Kentucky  State  Nature  Preserves 
Commission,  pers.  comm.  2002,  2003: 
Service  2003). 

Oyster  Mussel  (Epioblasma 
capsaeformis  (Lea  1834)) 

According  to  Parmalee  and  Bogaii 
(1998),  adult  oyster  mussels  can  reach 
lengths  of  up  to  7.0  cm  (2.8  in). 
Ortmann  (1924)  was  the  first  to  note 
color  differences  in  female  oyster 
mussel  mantle  pads  (shell  lining).  The 
mantle  color  appears  to  be  bluish  or 
greenish  white  in  the  Clinch  River, 
grayish  to  blackish  in  the  Duck  River, 
and  nearly  white  in  the  Big  South  Fork 
population  (Ortmann  1924;  Service 
2003).  In  addition,  the  Duck  River  form 
achieves  nearly  twice  the  size  of 
specimens  from  other  populations.  Two 
small  projections  (microattractants)  at 
the  junction  of  the  mantle  pads  serve  to 
attract  host  fish.  Subtle  differences  in 
the  morphology  of  these  projections  or 
structures  also  exist  in  these  two 
populations  (J.W.  Jones.  Virginia  Tech, 
pers.comm.  2002). 

Spawning  probably  occurs  in  the 
oyster  mussel  in  late  spring  or  early 
summer  (Gordon  and  Layzer  1989). 
Glochidia  of  the  oyster  mussel  have 
been  identified  on  seven  native  host  fish 
species,  including  the  wounded  darter 
(Etheostoma  vulneratum),  redline  darter 
(E.  rufilineatum],  bluebreast  darter  (£. 
camurum),  dusky  darter  [Percina 
sclera),  banded  sculpin  [Cottus 
carolinae),  black  sculpin  (C  baHeyi), 
and  mottled  sculpin  (C  bairdi)  (Yeager 
and  Saylor  1995;  J.W.  Jones  and  R.J. 
Neves,  U.S.  Geological  Survey  (USGS). 
unpublished  (unpub.)  data  1998).  Oyster 
mussels  typically  occur  in  sand  and 
gravel  substrate  in  streams  ranging  from 
medium-sized  creeks  to  large  rivers 
(Gordon  1991;  Parmalee  and  Bogan 
1998).  They  apparently  prefer  shallow 
riffles  and  shoals  and  have  been  found 
associated  with  water  willow  (Justicia 
americana)  beds  (Ortmann  1924; 
Gordon  1991;  Parmalee  and  Bogan 
1998). 

The  oyster  mussel  was  one  of  the 
most  widely  distributed  Cumberlandian 


mussel  species,  with  historical  records 
existing  from  six  States  (Alabama, 
Georgia.  Kentucky.  North  Carolina. 
Tennessee,  and  Virginia).  It  has 
apparently  been  eliminated  from  both 
main  stems  of  the  Cumberland  and 
Tennessee  Rivers  and  a  large  number  of 
their  tributaries  (Fraley  and  Ahlstedt 
2001;  S.A.  Ahlstedt,  USGS.  pers.  comm. 
2002;  Service  2003).  This  mussel  is  now 
only  extant  in  a  handful  of  stream  and 
river  reaches  in  four  States  in  the 
Tennessee  and  Cumberland  River 
systems,  including  the  Duck  River. 
Maury  and  Marshall  Counties, 
Tennessee;  Powell  River,  Claiborne  and 
Hancock  Counties,  Tennessee,  and  Lee 
County,  Virginia;  Clinch  River.  Hancock 
County,  Tennessee,  and  Scott.  Russell, 
and  Tazewell  Counties,  Virginia; 
Nolichucky  River,  Hamblen  and  Cocke 
Counties,  Tennessee;  and  Big  South 
Fork  of  the  Cumberland  River.  McCreary 
County.  Kentucky,  and  Scott  County. 
Tennessee  (Wolcott  and  Neves  1990; 
Ahlstedt  1991;  Bakaletz  1991;  Gordon 
1991;  Ahlstedt  and  Tuberville  1997; 
S.A.  Ahlstedt,  pers.  comm.  2002; 
Service  2003). 

Cumberlandian  Combsbell  (Epioblasma 
brevidens  (Lea  1831)) 

Most  mature  Cumberlandian 
combsbell  are  approximately  5  cm  (2  in) 
in  length,  but  may  reach  8  cm  (3.1  in) 
(Parmalee  and  Bogan.  1998).  Spawning 
in  this  species  most  likely  occurs  in  late 
winter  (Gordon  1991).  Glochidia  of  the 
Cumberlandian  combsbell  have  been 
identified  on  several  native  host  fish 
species,  including  the  wounded  darter, 
redline  darter,  bluebreast  darter, 
snubnose  darter  {Etheostoma 
simoterum),  greenside  darter  (E. 
blennioides),  logperch  (Perc/na 
caprodes),  banded  sculpin,  black 
sculpin,  and  mottled  sculpin  (Yeager 
and  Saylor  1995;  J.W.  Jones  and  R.S. 
Neves,  USGS.  unpub.  data  1998).  This 
species  is  typically  associated  with  riifle 
and  shoal  areas  in  medium  to  large- 
sized  rivers  (Gordon  1991;  Parmalee  and 
Bogan  1998).  It  is  found  in  substrata 
ranging  from  coarse  sand  to  cobble 
(Gordon  19^1). 

This  species,  like  the  oyster  mussel, 
was  once  widely  distributed, 
historically  occurring  in  five  States 
(Alabama,  Kentucky.  Mississippi. 
Tennessee,  and  Virginia).  It  has  likewise 
apparently  been  eliminated  from  the 
mainstems  of  the  Tennessee  and 
Cumberland  Rivers  and  several  of  their 
tributaries  (Service  2003).  It  is  now 
restricted  to  five  stream  reaches.  The 
Cumberlandian  combsbell  persists  in 
Bear  Creek.  Colbert  County.  Alabama, 
and  Tishomingo  County,  Mississippi; 
Powell  River.  Claiborne  and  Hancock 
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counties.  Tennessee,  and  Lee  County, 
Virginia;  Clinch  River,  Hancock  County, 
Tennessee,  and  Scott,  Russell,  and 
Tazewell  Counties,  Virginia;  Big  South 
Fork,  Scott  County.  Tennessee  and 
McCreary  County,  Kentucky;  and  Buck 
Creek.  Pulaski  Coimty,  Kentucky  (Isom 
and  Yokely  1968;  Schuster  et  al.  1989; 
Ahlstedt  1991;  Bakaletz  1991;  Gordon 
1991;  Ahlstedt  and  Tuberville  1997; 
Hagman  2000;  Ahlstedt,  pers.  comm. 
2002;  B.  Jones.  Mississippi  Museum  of 
Natural  Science,  pers.  comm.  2002; 
Cicerello.  pers.comm.  2003;  Gamer  and 
McGregor,  in  press). 

Purple  Bean  (Villosa  perpurpurea  (Lea 
186l)h 

Adult  purple  beans  are  typically  2.5 
to  7.5  cm  (1.0  to  3.0  in)  in  length  (R. 
Tawes.  personal  obser\'ation,  2003). 
Gravid  females  have  been  observed  in 
January  and  February  (Ahlstedt.  1991; 
Bob  Butler.  Service,  pers.  comm,  2003). 
Glochidia  of  the  purple  bean  have  been 
identified  on  the  fantail  darier 
(Etheostoma  flabellaie),  greenside 
darter,  and  mottled  sculpin  (Watson  and 
Neves  1996).  This  species  inhabits  small 
creeks  to  medium-sized  rivers  and  can 
be  found  in  a  variety  of  substrates 
(Gordon  1991;  Parmalee  and  Bogan 
1998). 

The  purple  bean  is  endemic  to  the 
upper  Tennessee  River  drainage  in 
Tennessee  and  Virginia.  Its  historical 
range  included  the  Powell  River,  Lee 
County.  Virginia;  Clinch  River  system. 
Claiborne,  Grainger,  and  Hancock 
Counties.  Tennessee,  and  Russell.  Scott, 
Tazewell,  and  Wise  Counties.  Virginia; 
Emory  and  Obed  Rivers,  Morgan  and 
Cumberland  counties,  Tennessee;  and 
Holston  River  System,  Hawkins  and 
Sullivan  Counties,  Tennessee,  and  Scott 
and  Washington  Counties,  Virginia.  It 
has  apparently  been  extirpated  from  the 
Powell  River,  Emory  River,  North  Fork 
Beech  Creek  (Holston  River  System)  and 
North  Fork  Holston  River  (Service 
2003).  The  purple  bean  persists  in 
portions  of  the  Clinch  River  mainstem. 
Hancock  Coimty,  Tennessee,  and  Scott. 
Russell,  and  Tazewell  Counties, 
Virginia;  Copper  Creek  (a  Clinch  River 
tributary),  in  Scott  Coimty.  Virginia; 
Indian  Creek  (a  Clinch  River  tributary), 
in  Tazewell  County.  Virginia;  in  the 
Obed  River,  Morgan  and  Cumberland 
Counties,  Tennessee;  and  in  Beech 
Creek,  a  tributary  of  the  Holston  River, 
Hawkins  County.  Tennessee  (Ahlstedt 
1991;  Gordon  1991;  Winston  and  Neves 
1997;  Watson  and  Neves  1998;  Ahlstedt 
and  Tuberville  1997;  S.A.  Ahlstedt. 
pers.  comm.  2000,  2002,  2003;  Fraley 
and  Ahlstedt  2001). 


Rough  Rabbitsfoot  (Quadrula  cylindrica 
strigillata  (Wright.  1898)) 

The  rough  rabbitsfoot  is  the  largest  of 
the  five  mussels,  writh  adult  specimens 
sometimes  reaching  12  cm  (5  in)  in 
length  (Parmalee  and  Bogan,  1998). 
Spawning  in  this  species  apparently 
occurs  from  May  through  June  (Yeager 
and  Neves  1986).  Glochidia  of  rough 
rabbitsfoot  have  been  identified  on  the 
whitetail  shiner  [Cyprinella  galactum), 
spotfin  shiner  [Cyprinella  spiloptera), 
and  bigeye  chub  [Hybopsis  amblops) 
(Yeager  and  Neves  1986).  This  species 
prefers  clean  sand  and  gravel  substrate 
in  streams  ranging  from  medium-sized 
creeks  to  medium-sized  rivers  (Parmalee 
and  Bogan  1998). 

Like  the  purple  bean,  the  rough 
rabbitsfoot  is  endemic  to  the  upper 
Tennessee  River  system.  The  rough 
rabbitsfoot  historically  occupied  the 
Powell  River.  Hancock  and  Claiborne 
Counties.  Tennessee,  and  Lee  County. 
Virginia;  Clinch  River  system,  Hancock 
and  Claiborne  Counties.  Tennessee,  and 
Russell,  Scott,  and  Tazewell  Counties, 
Virginia;  and  Holston  River  System, 
Hawkins  and  Sullivan  Counties, 
Tennessee,  and  Scott  and  Washington 
Counties,  Virginia.  It  is  apparently 
extirpated  from  the  entire  Holston  River 
system  (Service,  2003).  It  currently 
persists  in  portions  of  the  Powell  River. 
Claiborne  and  Hancock  Counties. 
Tennessee  and  Lee  County.  Virginia; 
Clinch  River,  Hancock  County. 
Tennessee  and  Scott.  Russell,  and 
Tazewell  Counties,  Virginia;  and  in 
Indian  Creek.  Tazewell  County,  Virginia 
(Ahlstedt  1981;  Gordon  1991;  Ahlstedt 
and  Tuberville  1997;  Winston  and 
Neves  1997;  Watson  and  Neves  1998; 
S.A.  Ahlstedt.  pers.  comm.  2000.  2002, 
2003;  Fraley  and  Ahlstedt  2001). 

The  summary  of  these  five  mussels 
presented  above  represents  our  current 
understanding  of  their  Wstorical  and 
current  range  and  distribution.  Research 
is  ongoing  regarding  identification  of 
some  species.  For  example,  varying 
mantle  coloration,  microattractant 
configuration,  size  differential,  and 
spawning  cycles  may  indicate  that  the 
oyster  mussel  is  actually  a  species 
complex  (more  than  one  species 
represented).  Researchers  from  Virginia 
Tech  are  in  the  process  of  formally 
describing  the  Duck  River  variety  (J.W. 
Jones,  Virginia  Tech,  in  press),  and 
some  malacologists.  molluscs  biologists, 
believe  that  the  Big  South  Fork  variety 
is  actually  a  distinct,  undescribed 
species,  or  possibly  a  variant  of  the  tan 
riffleshell  (Epioblasma  florentina 
walkeri),  a  closely  related  species  (S.A. 
Ahlstedt.  USGS.  pers.  comm.  2002).  A 
recent  genetic  investigation  on  the 


genus  Epioblasma  using  mitochondrial 
DNA  markers  suggested  that  the  tan 
riffleshell  and  the  oyster  mussel  may  be 
the  same  species  (Buhay  et  al.  2002). 
Because  these  observations  have  not  yet 
been  published  or  peer  reviewed  and/or 
are  not  conclusive,  we  believe  for  the 
purposes  of  this  proposed  rule  that  the 
Duck  River  and  Big  South  Fork 
populations  are  true  E.  capsaeformis. 
.  The  distributions  presented  above  are 
based  upon  shell  morphology  as 
described  and  currently  recognized  in 
the  scientific  literature.  Therefore,  we 
will  consider  these  species'  current 
ranges  as  outlined  above,  until 
presented  with  new  information. 

Summary  of  Decline  and  Threats  to 
Surviving  Populations 

These  five  mussels,  like  many  other 
Cumberlandian  Region  mussel  taxa. 
have  undergone  significant  reductions 
in  total  range  and  population  density 
(Layzer  et  al.  1993;  Williams  et  al.  1993; 
Neves  et  al.  1997;  Fraley  and  Ahlstedt 
2000;  Cicerello  and  Laudermilk  2001; 
Service  2003),  primarily  resulting  from 
human-induced  changes  in  stream  and 
river  channels,  including  channel 
modifications  (e.g.,  dams,  dredging, 
mining)  and  historic  or  episodic  water 
pollution  events  (Schuster  et  al.  1989; 
Gordon  1991;  Neves  et  al.  1997; 
Parmalee  and  Bogan  1998;  Cicerello  and 
Laudermilk  2001).  The  entire  length  of 
the  main  stems  of  the  Tennessee  and 
Cumberland  Rivers  and  many  of  their 
largest  tributaries  are  now  impounded  - 
or  greatly  modified  by  the  discharge  of 
tailwaters  (Service  2003).  For  example, 
more  than  3,700  rkm  (2,300  rmi)  (about 
20  percent)  of  the  Tennessee  River  and 
its  tributaries  were  impounded  by  the 
Tennessee  Valley  Authority  by  1971 
(Service  2003).  Dams  permanently  alter 
the  free-flowing  aquatic  habitat  required 
by  many  mussels  and  their  host  fish. 
None  of  the  five  mussels  are  known  to 
survive  in  impounded  waters.  Riverine 
mussels  are  killed  during  construction 
of  dams;  they  may  be  suffocated  by 
sediments  that  accumulate  behind  the 
dams  and  the  reduced  water  flow 
behind  dams  limits  food  and  oxygen 
available  to  mussels.  Mussel 
populations  in  free-flowing  river 
sections  below  dams  can  be  adversely 
affected  or  extirpated  fitjm  reduced 
dissolved  oxygen  levels,  unnatural  flow 
regimes,  and  colder  temperatures,  or    ^ 
greatly  modified  by  the  dams  or  their 
tailwater  releases  (Neves  et  al.  1997). 
Many  fish  species  that  serve  as  hosts  to 
mussel  larvae  are  also^liminated  by 
dams  and  impounded  waters. 

Other  forms  of  habitat  modification, 
such  as  channelization,  channel  clearing 
and  de-snagging  (woody  debris 
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removal),  and  gravel  mining,  caused 
stream  bed  scour  and  erosion,  increased 
turbidity,  reduction  of  groundwater 
levels,  and  sedimentation,  often 
resulting  in  severe  local  impacts  to  and 
even  extirpation  of  mussel  species. 
Sedimentation.may  also  eliminate  or 
reduce  recruitment  of  juvenile  mussels 
(Negus  1966).  and  suspended  sediments 
can  also  interfere  with  feeding  (Dennis 
1984). 

Water  pollution  ft-om  various  point- 
sources  such  as  mines,  industrial  plants, 
and  municipal  sewage  treatment 
facilities  also  have  contributed  to  the 
demise  or  decline  of  the  five  species  in 
certain  portions  of  their  historical 
ranges.  Freshwater  mussels,  especially 
in  their  early  life  stages,  are  extremely 
sensitive  to  many  pollutants  {e.g., 
chlorine,  ammonia,  heavy  metals,  high 
concentrations  of  nutrients)  commonly 
found  in  municipal  and  industrial 
wastewater  effluents  (Havlik  and 
Marking  1987;  Goudreau  et  al.  1988; 
Keller  and  Zam  1991 ).  Stream 
discharges  from  these  sources  could 
result  in  decreased  dissolved  oxygen 
concentration,  increased  acidity  and 
conductivity,  and  other  changes  in 
water  chemistry,  which  may  impact 
mussels  or  their  host  fish. 

An  additional  major  impact  on 
individual  populations  of  the  five 
mussels  that  has  resulted  from  historic 
activities  (especially  dam  construction) 
was  separation  and  isolation  of 
populations  by  impoundments  or  large 
stretches  of  unsuitable  habitat, 
rendering  natural  reproduction  between 
those  populations  (and  associated 
genetic  interchange)  problematic 
(Service  2003).  Once  existing  in 
hundreds  of  river  kilometers,  these  five 
mussels  now  survive  in  only  a  few 
relatively  small,  isolated  populations  of 
questionable  long-term  viability  which 
cover  portions  of  Virginia,  Kentucky. 
Alabama.  Tennessee,  and  Mississippi 
(Service  2003).  Small  populations  are 
more  vulnerable  to  natural  random 
events  such  as  droughts,  as  well  as  to 
changes  in  human  activities  and  land- 
use  practices  that  impact  aquatic 
habitats  (Neves  et  al.  1997).  Current 
threats  to  surviving  populations  of  these 
five  mussels  include  continued  habitat 
loss  and  fragmentation,  cumulative 
effects  of  land  use  activities  on  aquatic 
environments,  population  isolation  and 
associated  deleterious  genetic  effects 
such  as  inbreeding  depression,  and 
competition  with  invasive  exotic  mussel 
species  (Foose  et  al.  1995;  Neves  et  al. 
1997).  Non-point  source  pollution,  such 
as  sediment  and  agrochemical  run-off, 
which  are  known  to  adversely  affect 
aquatic  invertebrates  (Waters  1995r 
Folkerts  1997)  also  poses  a  continuing 
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threat  to  the  long-term  survival  of  these 
remaining  mussel  populations  (Wolcott 
and  Neves  1990;  Neves  et  al.  1997; 
Service  2003).  More  detailed 
information  on  the  threats  to  these 
species  can  be  found  in  the  January  10. 
1997.  final  listing  determination  (62  FR 
1647)  and  the  agency  draft  recovery 
plan  for  these  five  species  (Service 
2003). 

Previous  Federal  Actions 

We  discussed  our  previoiis  Federal  . 
actions  in  the  Final  listing  rule  for  these 
5  mussel  species  (62  FR  1649).  The 
following  discuss  our  Federal  actions 
since  the  Final  listing  rule. 

On  January  10,  1997,  we  published  a 
final  rule  listing  the  5  mussels  as 
endangered.  At  that  time,  we 
determined  that  critical  habitat  was  not 
prudent  because  it  would  result  in  no 
known  benefit  to  the  five  species  and  . 
that  designation  could  pose  a  further 
threat  to  the  five  mussels  by  publishing 
their  site-specific  localities. 

In  June  1998,  a  technical  draft 
recovery  plan  for  the  five  mussels  was 
written  and  underwent  a  technical 
review  dealing  primarily  with  the 
biological  accuracy  and  sufficiency  of 
the  plan.  We  released  an  agency  draft 
recovery  plan  on  April  22.  2003.  and 
disseminated  to  State  and  Federal 
agencies,  universities,  public  officials, 
nongovernmental  organizations,  and 
knowledgeable  individuals  for  review 
and  comment  on  all  aspects  of  the  plan. 
We  published  in  the  Federal  Register  a 
Notice  of  Draft  Recovery  Flan 
Availability  (68  FR  19844).  The 
comment  period  will  close  on  June  23, 
2003. 

On  October  12.  2000,  the  Southern 
Appalachian  Biodiversity  Project  filed  a 
lawsuit  in  U.S.  District  Court  for  the 
Eastern  District  of  Tennessee  against  the 
Service,  the  Director  of  the  Service,  and 
the  Secretary  of  fhe  Department  of  the 
Interior,  challenging  our  not-prudent 
critical  habitat  determination  for  the 
Cumberlandian  combshell,  Cumberland 
elktoe.  purple  bean,  rough  rabbitsfoot, 
and  oyster  mussel  (United  States 
District  Court,  Eastern  District  of 
Tennessee  {Southern  .Appalachian 
Biodiveristy  Project  v.  U.S.  Fish  and 
Wildlife  Service  et  al..  No.  2:00-CV- 
361).  On  November  8.  2001.  the  District 
Court  issued  an  order  directing  us  to  re- 
evaluate our  prudency  determination  for 
these  five  mussels  and  submit  new 
proposed  prudency  determinations  for 
the  Cumberland  elktoe  to  the  Federal 
Register  no  later  than  May  19,  2003.  and 
for  the  remaining  four  mussels  to  the 
Federal  Register  no  later  than  June  16, 
2003.  We  were  also  directed  to  submit 
by  those  same  dates  new  proposed 


critical  habitat  designations,  if  prudent. 
Additionally,  for  these  mussels  in 
which  critical  habitat  was  found  to  be 
prudent,  we  were  directed  to  finalize 
our  designation  not  less  than  12  months 
following  the  prudency  determination. 

This  proposal  is  the  product  of  our  re- 
,  evaluation  of  our  1997  determination 
that  critical  habitat  for  these  five 
mussels  was  not  prudent.  It  reflects  our 
interpretation  of  recent  judicial 
opinions  on  critical  habitat  designation 
and  the  standards  placed  on  us  for 
making  a  prudency  determination.  If 
additional  information  becomes 
available  on  the  species'  biology  or 
distribution,  or  threats  to  the  species, 
we  may  reevaluate  this  proposal  to  . 
propose  additional  critical  habitat, 
propose  boundary  refinements  that 
substantially  change  existing  proposed 
critical  habitat,  or  withdraw  our 
proposal  to  designate  critical  habitat. 

Critical  Habitat 

Critical  habitat  is  defined  in  section 
3(5)(A)  of  the  Act  as  (i)  the  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
feaiures  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  is  defined  in 
section  3(3)  of  the  Act  as  the  use  of  all 
methods  and  procedures  that  are 
necessary  to  bring  any  endangered  or 
threatened  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
necessary. 

The  designation  of  critical  habitat 
does  not  affect  land  ownership  or 
establish  a  refuge,  wilderness,  reserve, 
preserve,  or  other  conservatibn  area.  It 
does  not  allow  government  or  public 
access  to  private  lands.  Federal  agencies 
must  consult  with  the  Service  on 
activities  they  undertake,  fund,  or 
permit  that  may  affect  critical  habitat. 
However,  the  Act  prohibits 
unauthorized  take  of  listed  species  and  " 
requires  consultation  for  activities  that 
may  affect  them,  including  habitat 
alterations,  regardless  of  whether 
critical  habitat  has  been  designated.  The 
Service  has  found  that  the  designation 
of  critical  habitat  provides  little 
additional  protection  to  most  listed 
species. 

In  order  for  habitat  to  be  included  in 
a  critical  habitat  designation,  the  habitat 
features  must  be  "essential  to  the 
conservation  of  the  species."  Such 


critical  habitat  designations  identify,  to 
the  extent  known  and  using  the  best 
scientific  data  available,  habitat  areas 
that  provide  essential  life  cycle  needs  of 
the  species  (i.e.,  areas  on  which  are 
found  the  primary  constituent  elements, 
as  defined  at  50  CFR  424.12(b)). 

Regulations  at  50  CFR  424.02(j)  define 
special  management  considerations  or 
protection  to  mean  any  methods  or 
procedures  useful  in  protecting  the 
physical  and  biological  features  of  the 
environment  for  the  conservation  of 
listed  species.  When  we  designate 
critical  habitat,  we  may  not  have  the 
information  necessary  to  identify  all 
areas  which  are  essential  for  the 
conservation  of  the  species. 
Nevertheless,  we  are  required  to 
designate  those  areas  we  consider  to  be 
essential,  using  the  best  information 
available  to  us. 

Within  the  geographic  area  of  the 
species,  we  will  designate  only 
currently  known  essential  areas.  We 
will  not  speculate  about  which  areas 
might  be  found  to  be  essential  if  better 
information  became  available,  or  which 
areas  may  become  essential  over  time.  If 
the  information  available  at  the  time  of 
designation  does  not  show  that  an  area 
provides  essential  life  cycle  needs  of  the 
species,  then  we  will  include  the  area  in 
the  critical  habitat  designation.  Our 
regulations  state  that  "The  Secretary 
shall  designate  as  critical  habitat  areas 
outside  the  geographic  area  presently 
occupied  by  the  species  only  when  a 
designation  limited  to  its  present  range 
would  be  inadequate  to  ensure  the 
conservation  of  the  species"  (50  CFR 
424.12(e)).  Accordingly,  when  the  best 
available  scientific  data  do  not 
demonstrate  that  the  conservation  needs 
of  the  species  require  designation  of 
critical  habitat  outside  of  occupied 
areas,  we  will  not  designate  critical 
habitat  in  areas  outside  the  geographic 
area  currently  occupied  by  the  species. 

Section  4(b)(2)  of^the  Act  requires  that 
'  we  take  into  consideration  the  economic 
impact,  and  any  other  relevant  impact, 
of  specifying  any  particular  area  as 
critical  habitat.  We  may  exclude  areas 
from  critical  habitat  designation  when 
the  benefits  of  exclusion  outweigh  the 
benefits  of  including  the  areas  within 
critical  habitat,  provided  the  exclusion 
will  not  result  in  extinction  of  the 
species. 

Our  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act, 
published  on  July  1, 1994  (59  FR 
34271),  provides  guidance  to  ensure  that 
our  decisions  are  based  on  the  best 
scientific  and  commercial  data 
available.  It  requires  that  our  biologists, 
to  the  extent  consistent  with  the  Act  and 
with  the  use  of  the  best  scientific  and 


commercial  data  available,  use  primary 
and  original  sources  of  information  as 
the  basis  for  recommendations  to 
designate  critical  habitat.  When 
determining  which  areas  are  critical 
habitat,  information  that  should  be 
considered  includes  the  listing  package 
forthe  species;  the  recovery  plan; 
articles  in  peer-reviewed  journals; 
conservation  plans  developed  by  States 
and  counties;  scientific  status  surveys, 
studies,  and  biological  assessments; 
unpublished  materials;  and  expert 
opinion  or  personal  knowledge. 

Section  4  of  the  Act  generally  requires 
that  we  designate  critical  habitat  at  the 
time  of  listing  and  based  on  what  we 
know  at  the  time  of  designation.  There 
are  several  thousands  of  kilometers  of 
perennial  streams  in  the  Cumberlandian 
Region.  Many  of  these  flow  through 
private  property  and  may  not  have  been 
adequately  svuveyed  for  mussels.  We 
recognize  that  additional  small,  limited 
pQpulations  for  some  of  these  species 
could  exist  in  some  of  these  streams  and 
may  be  discovered  over  time. 
Furthermore,  we  recognize  that 
designation  of  critical  habitat  may  not 
include  all  of  the  habitat  areas  that  may 
eventually  be  determined  to  be 
necessary  for  the  recovery  of  the 
species.  Therefore,  critical  habitat 
designations  do  not  signal  that  habitat 
outside  the  designation  is  unimportant 
or  may  not  be  required  for  recovery. 
Areas  outside  the  critical  habitat 
designation  will  continue  to  be  subject 
to  conservation  actions  that  may  be 
implemented  under  section  7(a)(1)  of 
the  Act  and  to  the  regulatory  protections 
afforded  by  the  section  7(a)(2)  jeopardy 
standard  and  the  take  prohibitions 
pursuant  to  section  9  of  the  Act,  as 
determined  on  the  basis  pf  the  best 
available  information  at  the  time  of  the 
action.  It  is  possible  that  federally 
funded  or  assisted  projects  affecting 
listed  species  outside  their  designated 
critical  habitat  areas  could  jeopardize 
those  species.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  and  recovery  efforts  if  new 
*  information  available  to  these  planning 
efforts  callsfor  a  different  outcome. 

Prudency  Determination 

Section  4(a)(3)  of  the  Act  and  its 
implementing  regulations  (50  CFR 
424.12)  require  that,  to  the  maximum 
extent  prudent  and  determinable,  we 
designate  critical  habitat  at  the  time  a 
species  is  listed  as  endangered  or 
threatened.  Our  regulations  at  50  CFR 


424.12(a)(1)  state  that  the  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations  exist: 
(1)  The  species  is  threatened  by  taking 
or  other  activity  and  the  identification 
of  critical  habitat  can  be  expected  to 
increase  the  degree  of  threat  to  the  • 

species  or  (2)  such  designation  of 
^critical  habitat  would  not  be  beneficial 
to  the  species.  In  our  January  10, 1997, 
final  rule  (62  FR  1647),  we  determined 
that  both  situations  applied  to  these  five 
mussels^,  and  consequently  indicated 
that  the  designation  of  critical  habitat 
was  not  prudent. 

However,  in  the  past  few  years, 
several  of  our  determinations  that  the 
designation  of  critical  habitat  would  not 
be  prudent  have  been  overturned  by 
court  decisions.  For  example,  in 
Conservation  Council  for  Hawaii  v. 
Babbitt,  the  United  States  District  Court 
for  the  District  of  Hawaii  ruled  that  the 
Service  could  not  rely  on  the  "increased 
threat"  rationale  for  a  "not  prudent" 
determination  without  specific  evidence 
of  the  threat  to  the  species  at  issue  (2  F. 
Supp.  2d  1280  (D.  Hawaii  1998]). 
Additionally,  in  Natural  Resources 
Defense  Council  v.  U.S.  Department  of 
the  Interior,  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  ruled  that 
the  Service  must  balance,  in  order  to 
invoke  the  "increased  threat  rationale," 
the  threat  against  the  benefit  to  the  ^ 
species  of  designating  critical  habitat 
113  F.  3d  1121,  1125  (9th  Cir.  1997). 

We  continue  to  be  concerned  that  the 
five  mussels  are  vulnerable  to 
unrestricted  collection,  vandalism,  or 
disturbance  of  their  habitat  and  that 
these  threats  might  be  increased  by  the 
designation  of  critical  habitat, 
publication  of  critical  habitat  maps,  and 
further  dissemination  of  location  and 
habitat  information.  The  low  numbers 
and  restricted  range  of  these  mussels  ^ 

make  it  unlikely  that  their  populations 
could  withstand  even  moderate  ^ 

collecting  pressure,  or  vandalism. 
However,  at  this  time  we  do  not  have 
specific  evidence  for  the  taking, 
collection,  trade,  vandalism,  or  other 
unauthorized  human  disturbance  • 

specific  to  these  five  mussels. 

The  courts  also  have  rided  that,  in  the 
absence  of  a  finding  that  the  designation 
of  critical  habitat  would  increase  threats 
to  a  species,  the  existence  of  another 
type  of  protection,  even  if  it  offers 
potentially  greater  protection  to  the 
species,  does  not  justify  a  "not  prudent" 
finding  {Conservation  Council  for 
Hawaii  v.  Babbitt  2  F.  Supp.  2d  1280). 
We  are  already  working  with  Federal 
and  State  agencies,  private  individuals, 
and  organizations  in  carrying  out 
conservation  activities  for  these  five 
mussels  and  in  conducting  surveys  for 
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additional  occurrences  of  the  species 
and  to  assess  habitat  conditions.  These 
entities  are  fully  aware  of  the 
distribution,  status,  and  habitat 
requirements  for  these  mussels,  as 
ciurently  known.  However,  the 
designation  may  provide  additional 
information  to  individuals,  local  and 
State  governments,  and  other  entities 
engaged  in  long-range  planning,  since 
areas  essential  to  the  conservation  of  the 
species  are  more  clearly  defined  and,  to 
the  extent  currently  feasible,  the 
primary  constituent  elements  of  the 
habitat  necessary  to  the  survival  of  the 
species  are  specifically  identified. 
Accordingly,  we  withdraw  our  previous 
determination  that  the  designation  of 
critical  habitat  will  not  benefit  these  five 
mussel  species.  Therefore,  we  determine 
that  the  designation  of  critical  habitat  is 
prudent  for  the  Cumberland  elktoe, 
oyster  mussel,  Cumberlandian 
combshell,  purple  bean,  and  rough 
rabbitsfoot  and  propose  to  designate 
critical  habitat  for  these  mussels.  At  this 
time,  we  have  sufficient  information 
necessary  to  identify  specific  areas  as 
essential  to  the  conservation  of  these 
five  mussel  species  and  are  therefore 
proposing  critical  habitat  (see  "Methods 
and  Analysis  used  to  Identify  Proposed 
Critical  Habitat"  section  below  for  a 
discussion  of  information  used  in  our 
reevaluation). 

Methods  and  Analysis  Used  To  Identify 
Proposed  Critical  Habitat  for  Five 
Mussel  Species 

As  required  by  section  4(b)(2)  of  the 
Act  and  its  implementing  regulations 
(50  CFR  424.12).  we  used  the  best 
scientific  information  available  to 
determine  critical  habitat  areas  that 
contain  the  physical  and  biological 
features  that  are  essential  for  the 
conservation  of  these  5  mussels.  We 
reviewed  the  available  information 
pertaining  to  the  historic  and  current 
^distributions,  life  histories,  host  fishes. 
Ttabitats  of,  and  threats  to  these  species. 
The  information  used  in  the  preparation 
of  this  proposed  designation  includes 
our  own  site-specific  species  and  habitat 
information;  recent  biological  surveys 
and  reports  and  communications  with 
other  qualified  biologists  or  experts; 
Statewide  Geographic  information 
System  (CIS)  species  occurrence 
coverages  provided  by  the  Kentucky 
State  Nature  Preserves  Commission. 
Tennessee  Department  of  Environment 
and  Conservation,  and  Tennessee  Valley 
Authority;  peer-reviewed  scientific 
publications;  the  final  listing  rule  for  the 
five  mussels;  and  our  draft  agency 
recovery  plan  for  these  mussels.  We 
considered  all  collection  records  within 
the  last  15  years  from  streams  currently 


and  historically  known  to  be  occupied 
by  one  or  more  of  the  species  (see 
"Taxonomy,  Life  History,  and 
Distribution"  section  above). 

As  discussed  in  part  under  the 
"Summary  of  Decline"  section  of  this 
rule  and  the  agency  draft  recovery  plan 
(Service  2003),  the  five  mussels  are 
highly  restricted  in  distribution, 
generally  occur  in  small  populations, 
and  show  little  evidence  of  recovering 
from  historic  habitat  loss  without 
.significant  human  intervention.  In  fact, 
the  draft  recovery  plan  states  that 
recovery  for  the  five  mussels  is  not 
likely  in  the  near  future  because  of  the 
extent  of  their  decline,  the  relative 
isolation  of  remaining  populations,  and 
varied  threats  to  their  continued 
existence.  Therefore,  the  recovery  plan 
emphasizes  protection  of  surviving 
populations  of  these  five  mussels  and 
their  stream  and  river  habitats, 
enhancement  and  restoration  of 
habitats,  and  population  management, 
including  augmentation  and 
reintroduction  of  the  mussels. 

Much  of  what  is  known  about  the 
specific  physical  and  biological  habitat 
requirements  of  these  five  mussels  is 
summarized  above  in  the  "Background" 
section  of  this  rule  and  in  the  agency 
draft  recovery  plan.  In  determining 
which  areas  to  propose  as  critical 
habitat,  we  are  required  to  base  critical 
habitat  determinations  on  the  hest 
scientific  data  available  and  to  focus  on 
those  physical  and  biological  features 
(primary  constituent  elements)  that  are 
essential  to  the  conservation  of  the 
species  and  that  may  require  special 
management  considerations  or 
protection,  in  accordance  with  sections 
3(5)(A)(i)  and  4(b)(1)(A)  of  the  Act  and 
regulations  at  50  CFR  424.12.  Such 
requirements  include,  but  are  not 
limited  to,  space  for  individual  and 
population  growth  and  for  normal 
behavior;  food,  water,  air,  light, 
minerals,  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  breeding;  and  habitats 
that  are  protected  from  disturbance  or 
are  representative  of  the  historical 
geographical  and  ecological  distribution 
of  a  species. 

On  the  basis  of  the  best  available 
information,  we  include  the  fallowing 
as  primary  constituent  elements 
essential  for  the  conservation  of  the  five 
mussels: 

1.  Permanent,  flowing  stream  reaches 
with  a  flow  regime  (i.e.  the  magnitude, 
frequency,  duration,  and  seasonality  of 
discharge  over  time)  necessary  for 
normal  behavior,  growth,  and  survival 
of  all  life  stages  of  the  five  mussels  and 
their  host  fish; 


2.  Geomorphically  stable  stream  and 
river  channels  and  banks  (structurally 
stable  stream  cross  section); 

3.  Stable  substrates,  consisting  of 
mud,  sand,  gravel,  and/or  cobble/ 
boulder,  with  low  amounts  of  fine 
sediments  or  attached  filamentous  algae; 

4.  Water  quality  (including 
temperature,  turbidity,  oxygen  content, 
and  other  characteristics)  necessary  for 
the  normal  behavior,  growth,  and 
survival  of  all  life  stages  of  the  five 
mussels  and  their  host  fish;  and 

f.  Fish  hosts  with  adequate  living, 
foraging,  and  spawning  areas  for  them. 

In  considering  and  identifying 
primary  constituent  elements,  we  have 
taken  into  account  the  dynamic  nature  * 
of  riverine  systems.  We  recognize  that 
riparian  areas  and  floodplains  are 
integral  parts  of  the  stream  ecosystem, 
important  in  maintaining  channel 
geomorphology;  and  providing  nutrient 
input  and  buffering  from  sediments  and 
pollution  and  that  side  channel  and 
backwater  habitats  may  be  important  in 
the  life  cycle  of  fish  that  serve  as  hosts 
for  mussel  larvae. 

We  considered  several  factors  in  the 
selection  and  proposal  of  specific  areas 
for  critical  habitat  for  these  five  mussels. 
We  assessed  the  recovery  strategy 
outlined  in  the  agency  draft  recovery 
plan  for  these  species,  which 
emphasizes:  (1)  Protection  and 
stabilization  of  surviving  populations 
(2)  protection  and  management  of  their 
habitat  (3)  augmentation  of  existing 
small  populations  (4)  reestablishment/ 
reintroduction  of  new  populations 
within  their  historic  ranges,  and  (5) 
research  on  species  biology  and  ecology. 
Small,  isolated  populations  are  subject 
to  the  loss  of  unique  genetic  material 
(genetic  drift)  (Soule  1980;  Lacy  et  al. 
1995)  and  the  gradual  loss  of 
reproductive  success  or  fecundity  due  to 
limited  genetic  diversity  (Foose  et  al. 
1995).  They  are  likewise  more 
vulnerable  to  extirpation  from  random 
catastrophic  events  and  to  changes  in 
human  activities  and  land-use  practices   ' 
(Soule  1980;  Lacy  et  al.  1995).  The 
ultimate  goal  of  the  agency  draft 
recovery  plan  is  to  restore  enough  viable 
(self-sufficient)  populations  of  these  five 
mussels  such  that  each  species  no 
longer  needs  protection  under  the  Act. 
In  the  agency  draft  recovery  plan,  we 
selected  the  number  of  distinct  viable 
stream  populations  required  for 
delisting  of  each  of  the  five  mussels  on 
the  basis  primarily  of  the  historic 
distribution  of  each  species  (Table  1). 
For  example,  the  rough  rabbitsfoot  is 
narrowly  endemic  to  the  upper 
Tennessee  River  basin.  It  historically 
occupied  only  three  river  reaches  and, 
therefore,  its  conservation  can  be 
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achieved  with  fewer  populations.  We 
have  concluded  that  identification  of 
critical  habitat  that  would  provide  for 
the  number  of  populations  outlined  in 
Table  1  for  each  species  is  essential  to 
their  conservation. 

Table  1.— Number  of  Distinct  Via- 
ble Stream  Populations  of  Five 
Cumberlandian  Mussels  Re- 
quired Before  Delisting  Can 
Occur  as  Outlined  in  Draft 
Agency  Recovery  Plan  (Service 

2003) 


Species 

Number  of 

populations 

required  for 

delisting 

Cumberland  elktoe  

10 

Oyster  mussel 

Cumtjetlandian  combstiell  

Purple  t)ean  _. 

Rougti  rabbitsfoot  

11 
'    10 

4 
3 

Our  approach  to  delineating  specific 
critical  habitat  units,  based  on  the 
recovery  strategy  outlined  above, 
focused  first  on  considering  the  historic 
ranges  of  the  five  mussels.  We  evaluated 
streams  and  rivers  within  the  historic 
ranges  of  these  five  mussels  for  which 
there  was  evidence  that  these  species 
had  occurred  there  at  some  point  (i.e., 
collection  records).  Within  the  historic 
range  of  these  species,  we  found  that  a 
large  proportion  of  the  streams  and 
rivers  in  the  Tennessee  and  Cumberland 
River  Basins  that  historically  supported 
these  mussels  has  been  modified  by     - 
existing  dams  and  their  impounded 
waters.  Extensive  portions  of  the 
Tennessee  and  Cumberland  River 
drainages,  including  the  mainstem  of 
the  Cumberland  River,  segments  of  the 
Holston  River,  the  Powell  River,  the 
Tennessee  River  mainstem,  and 
numerous  tributaries  of  these  rivers, 
cannot  be  considered  essential  to  the 
conservation  of  these  species  because 
they  no  longer  provide  the  physical  and 
biological  features  that  are  essential  for 
their  conservation  (see  Primary 
Constituent  Elements  discussion  aboVe). 
We  also  did  not  consider  severed 
streams  with  single  site  occurrence 
records  of  a  single  species  as  essential 
to  the  conservation  of  these  species 
because  these  areas  exhibited  limited 
habitat  availability,  isolation,  degraded 
habitat,  and/or  low  management  value 
or  potential  (e.g..  Cedar  Creek  in  Colbert 
County,  Alabama;  Little  Pigeon  River  in 
Sevier  County,  Tennessee).  Similarly, 
we  did  not  consider  as  essential  areas 
from  which  there  have  been  no 
collection  records  of  these  species  for 
several  decades  [e.g.,  portions  of  the 


upper  Holston  River  system  in 
Tennessee  and  Virginia,  Buffalo  River. 
Little  South  Fork  of  the  Cumberland 
River,  Laurel  River). 

We  then  identified  13  stream  or  river 
reaches  (units)  within  the  historic  range 
of  these  species  for  which  our  data  (i.e., 
collection  records  over  the  last  15  years 
and  view  of  experts)  indicate  that  one  or 
more  of  the  5  mussel  species  are  present 
along  with  the  primary  constituent 
elements  (see  Table  2;  Index  map). 
These  units  total  approximately  892  rkm 
(544  rmi),  in  Alabama,  Kentucky, 
Mississippi,  Termessee,  and  Virginia. 
We  believe  that  these  areas  support 
darters,  minnows,  sculpins,  and  other 
fishes  that  have  been  identified  as  hosts 
or  potential  hosts  for  one  or  more  of  the 
mussels,  as  evidenced  by  known  fish 
distributions  (Etnier  and  Stames  1998), 
the  persistence  of  the  mussels  over 
extended  periods  of  time,  or  field 
evidence  of  recruitment  (Ahlstedt  pers. 
comm.  2002,  B.  Butler,  pers.comm. 
2002).  We  consider  all  of  these  13 
reaches  essential  for  the  conservation  of 
these  5  mussels.  As  discussed  in  the 
agency  draft  recovery  plan,  long-term 
conservation  of  these  five  mussels  is 
unlikely  in  their  currently  reduced  and 
fragmented  state.  Therefore,  it  is 
essential  to  include  in  this  designation 
these  13  reaches  within  the  historic 
range  of  all  5  mussels  that  still  contain 
mussels  and  the  primary  constituent 
elements  of  habitat. 

We  then  considered  whether  these 
essential  areas  were  adequate  for  the 
conservation  of  these  five  mussels.  As 
indicated  in  the  agency  draft  recovery 
plan,  threats  to  the  five  species  are 
compounded  by  their  limited  • 
distribution  and  isolation  and  it  is 
unlikely  that  currently  occupied  habitat 
is  adequate  for  the  conservation  of  all 
five  species.  Conservation  of  these 
species  requires  expanding  their  ranges 
into  currently  unoccupied  portions  of 
their  historic  habitat  because  small, 
isolated,  fragmented  aquatic 
populations,  as  discussed  previously, 
are  subject  to  chance  catastrophic  events 
and  to  changes  in  human  activities  and 
land  use  practices  that  may  result  in 
their  elimination.  Larger,  more 
contiguous  populations  can  reduce  the 
threat  of  extinction. 

Each  of  the  13  habitat  units  is 
currently  occupied  by  1  or  more  of  the 
5  listed  mussels.  Because  portions  of  the 
historic  range  of  each  of  the  5  mussels 
are  shared  with  three  or  more  of  the 
other  mussel  species,  there  is 
considerable  overlap  between  species' 
current  and  historic  distribution  within 
the  13  habitat  units.  This  offers 
opportunities  to  increase  each  species' 
current  range  and  number  of  extant 


populations  into  units  currently 
occupied  by  other  listed  species 
included  in  this  designation.  For 
example,  the  oyster  mussel  historically 
inhabited  seven  units  and  currently 
inhabits  five.  Successful  reintroduction 
of  the  species  into  units  that  they 
historically  occupied  (and  that  are 
currently  occupied  by  one  or  more  of 
the  five  mussels)  would  expand  the 
number  of  populations,  thereby 
reducing  the  threat  of  extinction. 

We  believe  that  the  habitat  proposed 
for  designation  in  these  1 3  units  is 
essential  to  the  conservation  of  all  5 
mussels  and  that  the  13  units 
encompass  sufficient  habitat  necessary 
for  the  recovery  of  3  of  these  5  species 
(the  Ciunberland  elktoe.  purple  bean, 
and  rough  rabbitsfoot.)  However,  we  do 
not  believe  that  the  13  units  provide 
sufficient  essential  habitat  for  the 
conservation  of  the  oyster  mussel  and 
Cumberlandian  combshell,  based  on  the 
number  of  viable  populations  required 
for  conservation  and  recovery  of  these 
two  species  (Table  1).  For  example, 
these  13  proposed  units  include 
occupied  habitat  for  5  existing  oyster 
mussel  populations  and  include 
unoccupied  habitat  in  three  other  areas 
that  could  support  oyster  mussel 
populations.  Our  agency  draft  recovery 
plan,  however,  requires  11  viable 
populations  of  the  oyster  mussel  before 
it  may  be  delisted.  The  essential  area  as 
defined  by  our  13  imits  is  not  adequate 
to  ensure  the  conser\'ation  of  the  oyster 
mussel  and  Cumberlandian  combshell. 
Therefore,  we  then  considered  free- 
flowing  river  reaches  that  historically 
contained  the  Cumberlandian  combshell 
and  oyster  mussel  but  that  have  had  no 
collection  records  for  the  past  15  years, 
and  that,  resulting  bom  water  quality 
and  quantity  improvements,  likely 
contain  suitable  habitat  for  these 
mussels.  Through  our  analysis,  we 
identified  4  such  reaches  that  are 
separated  by  dams  and  impoundments 
from  free-flowing  habitats  that  contain 
extant  populations  of  oyster  mussels 
and  Cumberlandian  combshells.  These 
areas  are  the  lower  French  Broad  River 
below  Douglas  Dam  to  its  confluence 
with  the  Holston  River,  Sevier  and  Knox 
Coimties,  Tennessee;  the  free-flowing 
reach  of  the  Holston  River  below 
Cherokee  Dam  to  its  confluence  with  the 
French  Broad  River,  Jefferson,  Grainger, 
and  Knox  Counties,  Tennessee;  the 
Tennessee  River  mainstem  below 
Wilson  Dam  in  Colbert  and  Lauderdede 
Counties,  Alabama;  and  a  stretch  of  the 
Rockcastle  River  in  Laurel,  Rockcastle, 
and  Pulaski  Coimties,  Kentucky.  Natural 
recolonization  of  these  areas  by  these 
two  species  is  imlikely;  however,  these 
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species  can  be  reintroduced  into  these 
areas  to  create  the  additional  viable 
populations  necessary  to  conserve  and 
recover  the  species.  We  have  therefore 
concluded  that  these  four  reaches  are 
also  essential  to  the  conservation  of  the 
.  oyster  mussel  and  Cumberlandian 
combshell. 

Although  we  have  concluded  that 
they  are  essential,  we  are  not  proposing 
to  designate  critical  habitat  in  each  of 
these  4  reaches,  due  to  their  current  or 
potential  status  as  nonessential 
experimental  population  areas.  Section 
10(j)  of  the  Act  states  critical  habitat 
shall  not  be  designated  for  any 
experimental  population  determined  to 
be  not  essential  to  the  continued 
existence  of  the  species.  On  June  14, 
2001.  we  published  a  final  rule  to 
designate  nonessential  experimental 
population  status  under  section  10(j)  t»f 
the  Act  for  the  reintroduction  of  1 7 
Federally  listed  species  (including  thp 
oyster  mussel  and  Cumberlandian 
combshell)  to  the  free-flowing  reach 
below  Wilson  Dam.  in  the  Tennessee 
River  (66  FR  32250).  Therefore,  we  are 
hot  proposing  critical  habitat  for  the 
oyster  mussel  and  Cumberlandian 
combshell  in  the  Tennessee  River 
mainstem  below  Wilson  Dam  in  Colbert 
and  Lauderdale  Counties,  Alabama. 

In  addition,  we  are  actively 
considering  the  remaining  three  reaches 
(the  lower  French  Broad,  lower  Holston, 
and  Rockcastle  Rivers)  for  designation 
as  nonessential  experimental 
populations  in  order  to  facilitate  the 
reintroduction  of  the  oyster  mussel  and 
Cumberlandian  combshell,  as  well  as 
numerous  other  listed  mussels,  fishes, 
and  snails.  Therefore,  while  we 
recognize  their  likely  importance  to  our 
recovery  strategy  for  these  species,  we 
are  not  proposing  these  three  river 
reaches  as  critical  habitat.  A  further 
discussion  of  these  areas  can  be  found 


below  [see  Exclusions  under  4(b)(2) 
section). 

In  summary,  the  habitat  contained 
within  the  13  proposed  units  described 
below  and  the  habitat  within  the  4 
historic  reaches  designated  or  under 
consideration  for  nonessential 
experimental  population  status 
constitute  our  best  determination  of 
areas  essential  for  the  conservation,  and 
eventual  recovery,  of  these  5 
Cumberlandian  mussels.  We  are 
proposing  as  critical  habitat  only  13 
habitat  units  encompassing  * 

approximately  849  rkm  (528  rmi)  of 
stream  and  river  channels  in  Alabama, 
Mississippi,  Termessee,  Kentucky,  and 
Virginia.  Each  of  these  units  is  occupied 
by  one  or  more  of  the  5  mussels. 
Although  these  1 3  areas  represent  only 
a  small  proportion  of  each  species' 
historic  range,  these  habitat  units 
include  a  significant  proportion  of  the 
Cumberlandian  Region's  remaining 
highest-quality  free-flowing  rivers  and 
streams,  and  reflect  the  variety  of  small- 
stream-to-large-river  habitats 
historically  occupied  by  each  species. 
Because  mussels  are  naturally  restricted 
by  certain  physical  conditions  within  a 
stream  or  river  reach  (e.g.,  flow, 
substrate),  they  may  be  unevenly 
distributed  within  these  habitat  units. 
Uncertainty  on  upstream  and 
downstream  distributional  limits  of 
some  populations  may  have  resulted  in 
small  areas  of  occupied  habitat 
excluded  from,  or  areas  of  unoccupied 
habitat  included  in,  the  designation. 
Proposed  critical  habitat  may  be  revised 
for  any  or  all  of  these  species  should 
new  information  become  available  prior 
to  the  final  rule,  and  existing  critical 
habitat  may  be  revised  if  new 
information  becomes  available  after  the 
final  rule. 


Need  for  Special  Management 
Consideration  or  Protection 

An  area  designated  as  critical  habitat 
contains  one  or  more  of  the  primary 
constituent  elements  that  are  essential 
to  the  conservation  of  the  species  (see 
"Primary  Constituent  Elements" 
section),  and  that  may  require  special 
management  considerations  or 
protection.  Various  activities  in  or 
adjacent  to  each  of  the  critical  habitat 
units  described  in  this  proposed  rule 
may  affect  one  or  more  of  the  primary 
constituent  elements  that  are  found  in 
the  unit.  These  activities  include,  but 
are  not  limited  to,  those  listed  in  the 
"Effects  of  Critical  Habitat"  section  as 
"Federal  Actions  That  May  Affect 
Critical  Habitat  and  Require 
Consultation."  None  of  the  proposed 
critical  habitat  units  is  presently  under 
special  management  or  protection 
provided  by  a  legally  operative  plan  or 
agreement  for  the  conservation  of  the 
five  mussel  species.  Therefore,  we  have 
determined  that  the  proposed  units 
require  special  management  or 
protection. 

Proposed  Critical  Habitat  Designation 

The  areas  that  we  are  proposing  for 
designation  as  critical  habitat  for  the 
five  mussels  provide  one  or  more  of  the 
primary  constituent  elements  described 
above.  Table  2  summarizes  the  location 
and  extent  of  proposed  critical  habitat, 
and  whether  or  not  that  critical  habitat 
is  currently  occupied  or  unoccupied. 
These  areas  require  special  management 
considerations  to  ensure  their 
contribution  to  the  conservation  of  these 
mussels.  For  each  stream  reach 
proposed  as  a  critical  habitat  unit,  the 
up-stream  and  downstream  boundaries 
are  described  in  general  detail  below; 
more  precise  estimates  are  provided  in 
the  Regulation  Promulgation  section  of 
this  rule. 

Table  2*.— Approximate  River  Distances,  by  Drainage  Area,  for  Occupied  and  Unoccupied  Proposed  Critical 

Habitat  for  the  Five  Endangered  Mussel  Species 


wpocios 


Cumtjerland  elktoe 

Oyster  mussel  

Cumt)erlandian  combstiell 

Purple  t)ean  

Rough  rat)bitsfoot  

Total 


Approximate  river  dis- 
tances currently  occupied 
by  ttie  species 


River 
kilometers 


204 
511 
527 
330 
390 
1962 


River  miles 


128 
322 
330 
216 
244.5 
1240.5 


Approximate  river  dis- 
tances currently  unoccu- 
pied by  the  species 


River 
kilometers 


119 
82 

154 
21 

376 


•Table  2  refers  to  the  location  and  extent  of  proposed  critkal  habitat  for  each  species.  For  more  detail,  refer  to  §  17.95 


River  miles 


74.5 

51 

94. 

13 

232.5 
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Species,  Stream  (Unit),  and  State 


Cumberland  elktoe: 

Rock  Creek  (Unit  8),  KY 

Big  South  Fork  (Unit  9),  TN,  KY  

North  Fork  White  Oak  Creek  (Unit  9),  TN 

New  River  (Unrt  9),  TN  

Clear  Fork  (Unit  9),  TN 

White  Oak  Creek  (Unit  9),  TN 

Bone  Camp  Creek  (Unit  9),  TN 

Crooked  Creek  (Unit  9),  TN  .,,. 

North  Prong  Clear  Fork  (Unit  9),  TN  

Sinking  Creek  (Unit  11),  KY  

Marsh  Creek  (Unit  12),  KY  

Laurel  Fork  (Unit  13),  TN,  KY  

Total 

Oyster  mussel: 

Duck  River  (Unit  1),  TN  

Bear  Creek  (Unit  2),  AL,  MS  

PoweH  River  <Unit  4),  TN.  VA  

Clinch  River  (Unit  5),  TN,  VA  

Copper  Creek  (Unit  5),  VA  ..'. 

Nolrchucky  River  (Unit  6),  TN „ 

Big  South  Fork  (Unit  9),  TN,  KY  

Buck  Creek  (Unit  10),  KY 

Total 

Cumtjerlandian  combshell: 

Duck  River  (Unit  1),  TN  

Bear  Creek  (Unit  2),  AL,  MS  

Powell  River  (Unit  4),  TN,  VA  

Clinch  River  (Unit  5),  TN,  VA  

Nolichucky  River  (Unit  6),  TN 

Big  South  Fork  (Unit  9),  TN,  KY  

Buck  Creek  (Unit  10),  KY 

Total : ^ 

Purple  bean: 

Obed  River  (Unit  3),  TN  '. 

•   Powell  River  (Unit  4),  TN,  VA  

Clinch  River  (Unit  5),  TN.  VA  

Copper  Creek  (Unit  5),  VA 

Indian  Creek  (Unit  5),  VA  

•     Beech  Creek  (Unit  7),  TN 

Total .'. 

Rough  rabbitsfoot: 

Powell  River  (Unit  4).  TN,  VA  

Clinch  River  (Unit  5),  TN,  VA  

Copper  Creek  (Unit  5),  VA  

Indian  Creek  (Unit  5),  VA  

Total 


Currently  occupied 


11 

43 

11 

14.5 

40 

10 

6 

14.5 

14.5 

13 

19 

8 


204 


74 


154 
242 


8 

43 


511 


40 
154 
242 


43 
58 


527 


40 


242 

148 

21 

13 

4 

2.5 

23 

14 

330 


154 
242 


4 
390 


Currently  unoccupied 


7 
27 

7 

9 
25 

6 

4 

9 

♦-I 

8 
12 

5 


128 


46 


94 
150 


5 
27 


322 


25 

94 

148 


27 
36 


330 


25 


2J6 


94 
148 


2.5 
244.5 


40 
21 
58 


119 


74 


2S 

13 

36 
74.5 


46 


82 


154 


154 


21 
21 


51 


94 


94 


13 
13 


Critical  Habitat  Unit  Descriptions 

The  critical  habitat  units  described 
below  include  the  stream  and  river 
chaimels  within  the  ordinary  high  water 
line.  As  defined  in  33  CFR  329.11.  the 
ordinary  high  water  line  on  nontidal 
rivers  is  the  line  on  the  shore 
established  by  the  fluctuations  of  water 
and  indicated  by  physical 
cheuacteristics  such  as  a  clear,  natural 
line  impressed  on  the  bank;  shelving; 
changes  in  the  character  of  soil; 


destruction  of  terrestrial  vegetation;  the 
presence  of  litter  and  debris;  or  other 
appropriate  means  that  consider  the 
characteristics  of  the  surrounding  areas. 
We  are  proposing  the  following  units  for 
designation  as  critical  habitat  for  these 
five  mussels. 

Unit  1.  Duck  River,  Maury  and  Marshall 
Counties,  Tennessee 

Unit  1  encompasses  74  rkm  (46  rmi) 
of  the  mainstem  of  the  Duck  River 
channel  from  rkm  214  (rmi  133)  (0.3 


rkm  (0.2  rmi)  upstream  of  the  First 
Street  Bridge)  in  the  City  of  Columbia, 
Maur>'  County,  Tennessee,  upstream  to 
Lillards  Mill  Dam  at  rkm  288  (rmi  179), 
Marshall  County,  Tennessee.  This  reach 
of  the  Duck  River  contains  a  robust, 
viable  population  of  the  oyster  mussel 
(Ahlstedt  1991;  Gordon  1991;  S.A. 
AhlstedtUSGS.  pers.  coram.  2002)  and 
historically  supported  the 
Cumberlandian  combshell  (Hinkley  and 
Marslvl885;  Ortmann  1925;  Isom  and 
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Yokley  1968;  van  der  Schalie  1973; 
Gordon  1991). 

Unit  2.  Bear  Creek.  Colbert  County, 
Alabama,  and  Tishomingo  County, 
Mississippi 

Unit  2  encompasses  40  rkm  (25  rmi) 
of  the  mainstem  of  Bear  Creek  from  the 
backwaters  of  Pickwick  Lake  at  rkm  37 
(rmi  23),  Colbert  County.  Alabama, 
upstream  through  Tishomingo  County. 
Mississippi,  ending  at  the  Mississippi/ 
Alabama  State  line.  Recent  mussel 
surveys  in  the  Mississippi  section  of 
Bear  Creek  confirmed  that  the 
Cumberlandian  combshell  is  still  extant 
there  (R.M.  Jones.  MMNS.  pers.  comm. 
2002),  and  continues  to  be  present  in 
the  Colbert  County.  Alabama  portion  of 
the  unit  (Isom  and  Yokley  1968;  Gamer 
and  McGregor,  in  press).  Bear  Creek  is 
in  the  historical  range  of  the  oyster 
mussel  (Ortmann  1925). 

Unit  3.  Obed  River.  Cumberland  and 
Morgan  Counties,  Tennessee 

Unit  3  encompasses  40  rkm  (25  rmi) 
and  begins  at  the  confluence  of  the 
Obed  with  the  Emory  River.  Morgan 
County.  Tennessee,  and  continues 
upstream  to  Adams  Bridge.  Cumberland 
County.  Tennessee.  This  unit  currently 
contains  a  population  of  the  purple  bean 
(Gordon  1991;  S.A.  Ahlstedt.  USGS. 
pers.  comm.  2002)  and  is  also  within 
designated  critical  habitat  for  the 
Federally  listed  spotfin  chub  (Erimonax 
monacha)  [see  "Existing  Critical 
Habitat"  and  Table  3).  Unit  3  is  located 
within  the  Obed  National  Wild  and 
Scenic  River,  a  unit  of  the  National  Park 
Service,  and  the  Catoosa  Wildlife 
Management  Area,  which  is  owned  by 
the  Tennessee  Wildlife  Resources 
Agency. 

Unit  4.  Powell  River,  Claiborne  and 
Hancock  Counties,  Tennessee,  and  Lee 
County,  Virginia 

Unit  4  encompasses  154  rkm  (94  rmi) 
and  includes  the  Powell  River  from  the 
U.S.  25E  Bridge  in  Claiborne  Coimty, 
Tennessee,  upstream  to  river  mile  159 
(upstream  of  Rock  Island  in  the  vicinity 
of  Pughs)  LAe  County.  Virginia.  This 
reach  is  currently  occupied  by  the 
Cumberlandian  combshell  (Ahlstedt 
1991;  Gordon  1991).  rough  rabbitsfoot 
(Service  2003),  and  oyster  mussel 
(Wolcott  and  Neves  1990),  and  was 
historically  occupied  by  the  purple  bean 
(Ortmann  1918).  It  is  also  existing 
critical  habitat  for  the  Federally  listed 
slender  chub  (Erimystax  cahni)  and 
yellowfin  madtom  [Noturus 
flavipinius){see  "Existing  Critical 
Habitat"  and  Table  3). 


Unit  5.  Clinch  River  and  tributaries, 
Hancock  County,  Tennessee,  and  Scott, 
Russell,  and  Tazewell  Counties,  Virginia 

Unit  5  totals  272  rkm  (171  rmi), 
including  242  rkm  (148  rmi)  of  the 
Clinch  River  from  rkm  255  (rmi  159) 
immediately  below  Grissom  Island, 
Hancock  County,  Tennessee,  upstream 
to  its  confluence  with  Indian  Creek  in 
Cedar  Bluff,  Tazewell  County,  Virginia; 
4  rkm  (2.5  rmi)  of  Indian  Creek  from  its 
confluence  with  the  Clinch  River 
upstream  to  the  fourth  Norfolk  Southern 
Raifroad  crossing  at  Van  Dyke,  Tazewell 
County,  Virginia;  and  21  rkm  (13  rmi)  of 
Copper  Creek  from  its  confluence  wiUi 
the  Clinch  River  upstream  to  Virginia 
State  Route  72,  Scott  County,  Virginia. 
The  Clinch  mainstem  currently  contains 
the  oyster  mussel,  rough  rabbitsfoot, 
Cumberlandian  combshell,  and  purple 
bean  (Gordon  1991;  Ahlstedt  and 
Tuberville  1997;  S.A.  Ahlstedt.  USGS. 
pers.  comm.  2002).  Indian  Creek 
currently  supports  populations  of  the 
purple  bean  and  rough  rabbitsfoot 
(Winston  and  Neves  1997;  Watson  and 
Neves  1998).  Copper  Creek  is  currently 
occupied  by  a  low  density  population  of 
the  purple  bean,  and  contains  historic 
records  of  both  the  oyster  mussel  and 
rough  rabbitsfoot  (Ahlstedt  1981;  Fraley 
and  Ahlstedt  2001;  Ahlstedt,  pers. 
comm.  2003).  Copper  Creek  is  critical 
habitat  for  the  yellowfin  madtom  and  a 
portion  of  the  proposed  Clinch  River 
mainstem  section  is  criti'cal  habitat  for 
both  the  slender  chub  and  the  yellowfin 
madtom  (see  "Existing  Critical  Habitat" 
and  Table  3). 

Unit  6.  Nolichucky  River,  Hamblen  and 
Cocke  Counties,  Tennessee 

Unit  6  includes  8  rkm  (5  rmi)  of  the 
mainstem  of  the  Nolichucky  River  and 
extends  from  rkm  14  (rmi  9) 
(approximately  0.6  rkm  (0.4  rmi) 
upstream  of  Enka  Dam)  to  Susong 
Bridge  in  Hamblen,  Cocke  Counties, 
Teimessee.  The  Nolichucky  River 
currently  supports  a  small  population  of 
the  oyster  mussel  (S.A.  Ahlstedt.  USGS. 
pers.  comm.  2002)  and  was  historically 
occupied  by  the  Cumberlandian 
combshell  (Gordon  1991). 

Unit  7.  Beech  Creek,  Hawkins  County, 
Tennessee 

Unit  7  encompasses  23  rkm  (14  rmi) 
and  extends  from  rkm  4  (rmi  2)  of  Beech 
Creek  (in  the  vicinity  of  Slide, 
Tennessee)  upstream  to  the  dismantled 
raifroad  bridge  at  rkm  27  (rmi  16).  It 
supports  the  best  remaining  population 
of  purple  bean  and  the  only  remaining 
population  of  this  species  in  the  Holston 
River  drainage  (Ahlstedt  1991;  S.A. 
Ahlstedt,  USGS,  pers.  comm.  2002). 


Unit  a.  Rock  Creek,  McCreary  County, 
Kentucky 

Unit  8  includes  11  rkm  (7  rmi)  of  the 
mainstem  of  Rock  Creek  and  begins  at 
the  Rock  Creek/White  Oak  Creek 
confluence  and  extends  upstream  to 
Dolan  Branch  at  rkm  18  (rmi  11)  in 
McCreary  County,  Kentucky.  This  unit, 
which  is  bounded  by  the  Daniel  Boone 
National  Forest  and  some  private 
inholdings.  is  currently  occupied  by  the 
Cumberland  elktoe  (Cicerello  1996). 

Unit  9.  Big  South  Fork  and  Tributaries, 
Fentress,  Morgan,  and  Scott  Counties, 
Tennessee,  and  McCreary  County, 
Kentucky 

Unit  9  encompasses  153  rkm  (95  rmi) 
and  consists  of  43  rkm  (27  rmi)  of  the 
Big  South  Fork  of  the  Cumberland  River 
mainstem  from  its  confluence  with 
Laurel  Crossing  Branch  (downstream  of 
Big  Shoals).  McCreary  County. 
Kentucky,  upstream  to  its  confluence 
with  the  New  River  and  Clear  Fork. 
Scott  County.  Tennessee;  11  rkm  (7  rmi) 
of  North  Fork  White  Oak  Creek  from  its 
confluence  with  the  Big  South  Fork 
upstream  to  Panther  Branch.  Fentress 
County.  Tennessee;  14.5  rkm  (9  rmi)  of 
the  New  River  from  its  confluence  with 
Clear  Fork  upstream  to  U.S.  Highway 
27.  Scott  County,  Tennessee;  40  rkm  (25 
rmi)  of  Clear  Fork  from  its  confluence 
with  the  New  River  upstream  to  its 
confluence  with  North  Prong  Clear  Fork, 
Moi^an.  Fentress  Counties,  Tennessee; 
10  rkm  (6  rmi)  of  White  Oak  Creek  from 
its  confluence  with  Clear  Fork  upstream 
to  its  confluence  vwth  Bone  Camp 
Creek,  Morgan  County,  Teimessee;  6 
rkm  (4  rmi)  of  Bone  Camp  Creek  from 
its  confluence  with  White  Oak  Creek 
upstream  to  Massengale  Branch,  Morgan 
County,  Tennessee;  14.5  rkm  (9  rmi)  of 
Crooked  Creek  from  its  confluence  with 
Clear  Fork  upstream  to  Buttermilk 
Branch.  Fentress  County,  Tennessee; 
and  14.5  rkm  (9  rmi)  of  North  Prong 
Clear  Fork  from  its  confluence  with 
Clear  Fork  upstream  to  Shoal  Creek, 
Fentress  County,  Tennessee.  The 
mainstem  of  the  Big  South  Fork 
ciurently  supports  the  Cumberland 
elktoe  and  the  best  remaining 
Cumberlandian  combshell  population  in 
the  Cumberland  system  (B^taletz  1991; 
Gordon  1991;  R.R.  Cicerello,  Kentucky 
State  Nature  Preserves  Commission 
(KSNPC),  pers.  comm.  2003).  The 
mainstem  of  the  Big  South  Fork  also 
currently  contains  the  oyster  mussel 
(S.A.  Ahlstedt,  USGS,  pers.  comm. 
2002;  Service  2003).  The  remainder  of 
the  unit  contains  habitat  ciurently 
occupied  by  the  Cumberland  elktoe 
(Call  and  Parmalee  1981;  Bakaletz  1991; 
Gordon  1991).  The  largest  population  of 
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Cumberland  elktoe  in  Tennessee  is  in 
the  headwaters  of  the  Clear  Fork  system 
(Call  and  Parmalee  1981;  Bakaletz 
1991).  The  Big  South,  Fork  and  its  many 
tributaries  may  actuallj'  serve  as  habitat 
ior  one  large  interbreeding  population  of 
the  Ciunberland  elktoe  (Service  2003). 

Unit  10.  Buck  Creek,  Pulaski  County, 
Kentucky 

Unit  10  encompasses  58  rkm  (36  rmi) 
and  includes  Buck  Creek  from  the  State 
Route  192  Bridge  upstream  to  the  State 
Route  328  Bridge  in  Pulaski  County, 
Kentucky.  Buck  Creek  is  currently 
occupied  by  the  Cumberlandian 
combshell  (Gordon  1991;  Hagman  2000; 
R.R.  Cicerello,  KSNPC,  pers.  comm. 
2003)  and  historically  supported  the 
oyster  mussel  (Schuster  et  al.  1989; 
Gordon  1991). 

Unit  11.  Sinking  Creek,  Laurel  County, 
Kentucky 

Unit  11  encompasses  13  rkm  (8  rmi) 
and  extends  from  the  Sinking  Creek/ 
Rockcastle  River  confluence  upstream  to 
Sinking  Creek's  confluence  with  Laiu«l 
Branch  in  Laurel  County,  Kentucky. 


This  unit  contains  a  strong  population 
of  Cumberland  elktoe  (R.R.  Cicerello, 
KSNPC.  pers.  comm.  2002).  This  unit  is 
primarily  within  land  owned  by  the 
Daniel  Boone  National  Forest,  but  also 
includes  private  lands. 

Unit  12.  Marsh  Creek,  McCreary  County, 
Kentucky 

Unit  12  includes  24  rkm  (15  rmi)  and 
consists  of  Marsh  Creek  from  its 
confluence  with  the  Cumberland  River 
upstream  to  the  State  Road  92  bridge. 
This  unit,  which  is  bounded  by  lands 
ovtmed  by  the  Daniel  Boone  National 
Forest  and  private  landowners, 
currently  contains  the  State  of 
Kentucky's  best  population  of 
Cimiberland  elktoe  (R.R.  Cicerello, 
KSNPC,  pers.  comm.  2003)  and  the  best 
remaining  mussel  fauna  in  the 
Cumberland  River  above  Cumberland 
Falls  (Cicerello  and  Laudermilk  2001). 

Unit  13.  Laurel  Fork,  Claiborne  County, 
Tennessee,  and  Whitley  County, 
Kentucky 

Unit  13  includes  8  rkm  (5  rmi)  of 
Laurel  Fork  of  the  Cumberland  River 


from  the  Campbell/Claiborne  Coimty 
line  upstream  through  Claiborne 
Coimty,  Tennessee  to  11  rkm  (6.85  rmi) 
in  Whidey  County,  Kentucky.  The 
upstream  terminus  is  2  river  miles 
upstream  of  the  Kentucky /Tennessee 
State  line.  A  "sporadic"  population  of 
Cumberland  elktoe  currently  persists  in 
this  area  (Cicerello  and  Laudermilk 
2001). 

Existing  Critical  Habitat. 

Approximately  206.5  miles  (38 
percent)  of  the  proposed  critical  habitat 
for  the  five  mussels  (within  three  units) 
are  already  designated  critical  habitat 
for  the  yellowfin  madtom,  slender  chub, 
or  spotfin  chub  (Table  3).  The  spotfin 
chub,  slender  chub,  and  yellowfin 
madtom  are  listed  as  threatened  species 
under  the  Act.  Our  consultation  history 
on  these  existing  critical  habitat  units  is 
provided  in  the  "Effects  of  Critical 
,  Habitat  Designation  Section." 


TABLE  3.— Within  Proposed  Critical  Habitat  Designation  for  the  Five  Mussels,  Reaches  and  Streams  That 
Are  Currently  Designated  Critical  Habitat  for  Other  Federally  Listed  Species 


Unit 
(unit  #) 


Obed  River  (3) 

Powell  River  (4)  

Clinch  River  (5)  (and  Copper  Creek) 

Total " 


opCCiGS 


spotfin  chub  v 

yellowfin  niadtom,  slender  chub 
yellowfin  madtom,  slender  chub 


Reference 


(42  FR  45527) 
(42  FR  45527) 
(42  FR  45527) 


Length  of 
overlap 
(km/mi) 


40/25 

154/94 

142/87.5 


336/206.5 


Land  Ownership 

Streambeds  of  non-navigable  waters 
and  most  navigable  waters  are  owned  by 
the  riparian  landowner.  Waters  of 
navigable  streams  are  considered  public 
waters  by  the  States  of  Mississippi, 
Alabama,  Tennessee,  Kentucky,  and 
Virginia.  Table  4  sununarizes  primary 


riparian  land  ownership  in  each  of  the 
proposed'units.  Approximately  79 
percent,  671  rkm  (418  rmi),  of  stream 
channels  proposed  as  critical  habitat  are 
bordered  by  private  lands. 

Public  land  adjacent  to  proposed 
critical  habitat  units  consists  of 
approximately  170  km  (107  mi)  of 
riparian  lands,  including  the  Obed  Wild 


and  Scenic  River  and  the  Catoosa    • 
Wildlife  Management  Area  in  the  Obed 
River  Unit  (40  km  (25  mi));  Daniel 
Boone  National  Forest  in  the  Rock 
Creek,  Sinking  Creek,  and  Marsh  Creek 
Units  (30  km  (19  mi));  and  the  Big  South 
Fork  National  River  and  Recreation  Area 
in  the  Big  "South  Fork  Unit  (109  km  (68 
mi)). 


Table  4.— Adjacent  Riparian  Und  Ownership  in  Proposed  Critical  habitat  Units  (RKt^RMi)  in  the  Tennessee 

AND  Cumberland  River  Basins 


Critical  hat)itat  units 


1.  Duck  River  

2.  Bear  Creek  

3.  Ot)ed  River  .„ 

4.  Powell  River 

5.  Clinch  River  and  tributaries  ..., «. 

6.  Nolichucky  River 

7.  Beech  Creek 

8.  Rock  Creek 

9.  Big  South  Fork  and  tributaries  

10.  Buck  Creek  

11.  Sinking  Creek  - 

12.  Marsh  Creek 


Private 

State 

Federal 

74/46 
40/25 

32/20 

8/5 

"^ 

154/94 

272/171 

8/5 

23/14 

^      11/7 

44/27 

58/36 

8/5 

10« 

" 

• 

'     109/68 

■ 

5/3 

14/9 
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Table  4.— Adjacent  Riparian  Und  Ownership  in  Proposed  Critical  Habitat  Units  (rkm/rmi)  in  the  Tennessee 

AND  Cumberland  River  Basins— Continued 


Critical  habitat  units 


13.  Laurel  Fork 
Totals  


Private   I     State 


8/5 


689/434 


32/20 


Federal 


170/107 


Effects  of  Critical  Habitat  Designation 

ESA  Section  7  Consultation 

The  regulatory  effects  of  a  critical 
habitat  designation  under  the  Act  are 
triggered  through  the  provisions  of 
section  7,  which  apply  only  to  activities 
conducted,  authorized,  or  funded  by  a 
Federal  agency  (Federal  actions). 
Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  part  402. 
Individuals,  organizations.  States,  local 
governments,  and  other  non-Federal 
entities  are  not  affected  by  the 
designation  of  critical  habitat  unless 
their  actions  occur  on  Federal  lands, 
require  Federal  authorization,  or  involve 
Federal  funding. 

Section  7  of  tne  Act  requires  Federal 
agencies,  including  the  Service,  to 
ensure  that  actions  they  fund,  authorize, 
or  carry  out  are  not  likely  to  destroy  or 
adversely  modify  critical  habitat.  In  our 
regulations  at  50  CFR  402.02.  we  define 
destruction  or  adverse  modification  as 
"a  direct  or  indirect  alteration  that 
appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  a  listed  species.  Such 
alterations  include,  but  are  not  limited 
to:  alterations  adversely  modifying  any 
of  those  physical  or  biological  features 
that  were  the  basis  for  determining  the 
habitat  to  be  critical."  However,  in  a 
March  15,  2001.  decision  of  the  United 
States  Court  of  Appeals  for  the  Fifth 
Circuit  [Sierra  Club  v.  U.S.  Fish  and 
Wildlife  Service  et  al,  F.3d  434),  the 
Court  found  our  definition  of 
destruction  or  adverse  modification  to 
be  invalid.  In  response  to  this  decision, 
we  are  reviewing  the  regulatory 
definition  of  adverse  modification  in 
relation  to  the  conservation  of  the 
species. 

Conference  for  Proposed  Critical  Habitat 

Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  us  on 
any  action  that  is  likely  to  result  in  the 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  During  a 
conference  on  the  effects  of  a  Federal 
action  on  proposed  critic^  habitat,  we 
makenonbinding  reconomendations  on 
ways  to  minimize  or  avoid  adverse 
effects  of  the  action.  We  document  these 
recommendations  and  any  conclusions 


reached  in  a  conference  report  provided 
to  the  Federal  agency  and  to  any 
applicant  involved.  Also,  if  we  conduct 
a  formal  consultation  during  conference, 
we  may  adopt  an  opinion  issued  at  the 
conclusion  of  the  conference  as  our 
biological  opinion  when  the  critical 
habitat  is  designated  by  final  rule,  but 
only  if  new  information  or  changes  to 
the  proposed  Federal  action  would  not 
significantly  alter  the  content  of  the 
opinion. 

Consultation  for  Designated  Crilical 
Habitat 

If  a  Federal  action  may  affect  a  listed 
species  or  its  designated  critical  habitat, 
the  action  agency  must  initiate 
consultation  with  us  (50  CFR  402.14). 
Through  this  consultation,  we  would 
advise  the  agency  whether  the  action 
would  likely  jeopardize  the  Continued 
existence  of  the  species  or  adversely 
modify  its  critical  habitat,  or  both.  The    , 
Services"  Consultation  Handbook  states 
that  the  destruction  or  adverse 
modification  analysis  focuses  on  the 
entire  critical  habitat  area  designated 
unless  the  critical  habitat  rule  identifies 
another  basis  for  the  analysis,  such  as 
discrete  units  or  groups  of  units 
necessary  for  different  life  cycle  phases 
or  units  representing  distinctive  habitat 
characteristics  or  gene  pools,  or  units 
fulfilling  essential  geographic 
distribution  requirements.  The  extent  of 
the  five  mussels'  decline,  the 
fragmentation  and  isolation  of  their 
habitats,  and  continuing  impacts  upon 
their  habitats,  and  the  importance  of 
every  unit  to  the  recovery  of  the  species 
suggests  that  individual  units  or  groups 
of  units  that  are  used  by  populations 
which  fulfill  essential  geographic 
distribution  requirements  are  the 
appropriate  scale  for  the  analysis.  An 
action  occurring  only  within  a  unit  or 
group  of  units  may  appreciably  reduce 
the  value  of  the  critical  habitat  for  the 
recovery  of  the  species  and  therefore 
result  in  a  determination  of  adverse 
modification. 

When  we  issue  a  biological  opinion 
that  concludes  that  an  action  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  must 
provide  reasonable  and  prudent 
alternatives  to  the  action,  if  any  are 
identifiable.  Reasonable  and  prudent 


alternatives  are  actions  identified  during 
consultation  that  can  be  implemented  in 
a  manner  consistent  with  the  intended 
purpose  of  the  proposed  action,  are 
consistent  with  the  scope  of  the  action 
agency's  authority  and  jurisdiction,  are 
economically  and  technologically 
feasible,  and  would  likely  avoid  the 
destruction  or  adverse  modificatiort  of 
critical  habitat  (50  CFR  402.02). 

Reinitiation  of  Prior  Consultations 
A  Federal  agency  may  request  a 
conference  with  us  for  any  previously 
reviewed  action  that  is  likely  to  destroy 
or  adversely  modify  proposed  critical 
habitat  and  over  which  the  agency 
retains  discretionary  involvement  or 
control,  as  described  above  under 
"Conference  for  Proposed  Critical 
Habitat."  Following  designation  of 
critical  habitat,  regulations  at  50  CFR 
402.16  require  a  Federal  agency  to 
reinitiate  consultation  for  previously 
reviewed  actions  that  may  affect  critical 
habitat  and  over  which  the  agency  has 
retained  discretionary  involvement  or 
control. 

Federal  Actions  That  May  Destroy  or 
Adversely  Modify  Crilical  Habitat  for 
the  Five  Missels 

Section  4(b)(8)  of  the  Act  requires  us, 
in  any  proposed  or  final  rule 
designating  critical  habitat,  to  briefly 
describe  and  evaluate  those  activities 
that  may  adversely  modify  such  habitat, 
or  that  may  be  affected  by  such 
designation. 

Federal  actions  that,  when  carried 
out,  funded  or  authorized  by  a  federal 
agency,  may  destroy  or  adversely 
modify  critical  habitat  for  the  five 
mussels  include,  but  are  not  limited  to: 

(1)  Actions  that  would  alter  the 
minimum  flow  or  the  existing  flow 
regime  to  a  degree  that  appreciably 
reduces  the  value  of  the  critical  habitat 
for  both  the  long-term  survival  and 
recovery  of  the  species.  Such  activities 
could  include,  but  are  not  limited  to, 
impoundment,  channelization,  water 
di\^rsion,  water  withdrawal,  and 
hydropower  generation. 

(2)  Actions  that  would  significantly 
alter  water  chemistry  or  temperature  to 
a  degree  that  appreciably  reduces  the 
value  of  the  critical  habitat  for  both  the 
long-term  survival  and  recovery  of  the 
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species.  Such  activities  could  include, 
but  are  not  limited  to.  release  of 
chemicals,  biological  pollutants,  or 
heated  effluents  into  the  surface  water 
or  connected  groundwater  at  a  point 
source  or  by  dispersed  release  (non- 
point). 

(3)  Actions  that  would  significantly 
increase  sediment  deposition  within  the 
stream  channel  to  a  degree  that 
appreciably  reduces  the  value  of  the 
critical  habitat  for  both  the  long-term 
survival  and  recovery  of  the  species. 
Such  activities  could  include,  but  are 
not  limited  to.  excessive  sedimentation 
from  livestock  grazing,  road 
construction,  channel  alteration,  timber 
harvest,  off-road  vehicle  use,  and  other 
watershed  and  floodplain  disturbances. 

(4)  Actions  that  would  significantly 
increase  the  filamentous  algal 
community  within  the  stream  channel 
to  a  degree  that  appreciably  reduces  the 
value  of  the  critical  habitat  for  both  the 
long-term  survival  and  recovery  of  the 
species.  Such  activities  could  include, 
but  are  not  limited  to.  release  of 
nutrients  into  the  surface  water  or 
connected  groundwater  at  a  point 
soiuce  or  by  dispersed  release  (non- 
point). 

(5)  Actions  that  vyould  significantly 
alter  channel  morphology  or  geometry 
to  a  degree  that  appreciably  reduces  the 
value  of  the  critical  habitat  for  both  the 
long-term  survival  and  recovery  of  the 
species.  Such  activities  could  include 
but  are  not  limited  to  channelization, 
impoundment,  road  and  bridge 
construction,  mining,  dredging,  and 
destruction  of  riparian  vegetation. 

Previous  Section  7  Consultations 

We  have  consulted  on  over  100 
Federal  actions  (or  activities  that 
required  Federal  permits)  involving 
these  5  species  since  they  received 
protection  under  the  Act.  Nine  of  these 
were  formal  consultations.  Federal 
actions  that  we  have  reviewed  include 
Federal  land  management  plans,  road 
arid  bridge  construction  and 
maintenemce.  water  quality  standards, 
recreational  facility  development,  dam 
construction  and  operation,  surface 
mining  proposals,  and  issuance  of 
permits  under  section  404  of  the  Clean 
Water  Act.  Federal  agencies  involved 
with  these  activities  included  the  U.S. 
Army  Corps  of  Engineers;  Tennessee 
Valley  Authorify;  U.S.  Forest  Service; 
Environmental  Protection  Agency; 
Office  of  Surface  Mining.  Reclamation 
and  Enforcement;  National  Park  Service; 
Federal  Highway  Administration;  and 
the  Service.  The  nine  formal 
consultations  that  have  been  conducted 
all  involved  Federal  projects,  including 
five  bridge  replacements  in  Tennessee. 


Kentucky,  and  Virginia;  two  Federal 
land  management  plans;  and  the  review 
of  two  scientific  collecting  permits  for 
one  or  more  of  the  five  mussel  species. 
None  of  these  formal  consultations 
resulted  in  a  finding  that  the  proposed 
action  would  jeopardize  the  continued 
existence  of  any  of  the  five  species  or 
destroy  or  adversely  modify  existing 
critical  habitat  previously  designated  in 
the  area. 

In  each  of  the  biological  opinions 
resulting  from  these  consultations,  we 
included  discretionary  conservation 
recommendations  to  the  action  agency. 
Conservation  recommendations  are 
activities  that  would  avoid  or  minimize 
the  adverse  effects  of  a  proposed  action 
on  a  listed  species  or  its  critical  habitat, 
help  implement  recovery  plans,  or 
develop  information  useful  to  the 
species'  conservation. 

Previous  biological  opinions  also 
included  nondiscretionary  reasonable 
and  prudent  measures,  with 
implementing  terms  and  conditions, 
which  are  designed  to  minimize  the 
proposed  action's  incidental  take  of 
these  five  mussels.  Section  3(18)  of  the 
Act  defines  the  term  take  as  "to  harass, 
harm,  pursue,  hunt,  shoot,  wound,  kill, 
trap,  capture  or  collect,  or  to  attempt  to 
engage  in  any  such  conduct."  Harm  is 
further  defined  in  our  regulations  (50 
CFR  7.3)  to  include  significant  habitat 
modification  or  degradation  that  results 
in  death  or  injury  to  listed  species  by 
significantly  impairing  essential 
behavioral  patterns,  including  breeding, 
feeding,  or  sheltering. 

Conservation  recommendations  and 
reasonable  and  prudent  measures 
provided  in  previous  biological 
opinions  for  these  mussels  have 
included  maintaining  State  water 
qualify  standards,  maintaining  adequate 
stream  flow  fates,  minimization  of  work 
in  the  wetted  chaimel,  restriction  of 
riparian  clearing,  monitoring  of  channel 
morphology  and  mussel  populations, 
sign  installation,  protection  of  buffer 
zones,  avoidance  of  pollution, 
cooperative  planning  efforts, 
minimization  of  ground  distiu-bance. 
use  of  sediment  barriers,  use  of  best 
management  practices  to  minimize 
erosion,  mussel  relocation  from  bridge 
pier  footprints,  and  funding  research 
useful  for  mussel  conservation.  In 
reviewing  past  formal  consultations,  we  - 
anticipate  the  need  to  reinitiate  only  one 
consultation  on  Federal  actions  as  a 
result  of  this  proposed  designation.  The 
Daniel  Boone  National  Forest  in 
Kentucky  is  in  the  process  of  finalizing 
their  Forest  Plan.  The  Forest  Service 
may  be  required  to  revise  this  plan  to 
account  for  proposed  critical  habitat 


designations  in  Rock  Creek,  Sinking 
Creek,  and  Marsh  Creek. 

As  mentioned  in  the  "Existing  Critical 
Habitat"  section,  36  percent  of  the  areas 
proposed  critical  habitat  is  currently 
designated  critical  habitat  for  the  spotfin 
chub,  yellowfin  madtom.  or  slender 
chub.  We  have  conducted  56  informal 
consultations  involving  existing  critical 
habitat  for  these  fish  in  the  areas 
proposed  as  critical  habitat  for  the  five 
mussels  in  the  Obed  River,  Powell 
River,  and  Clinch  River  in  Tennessee. 
All  of  these  consultations  involved  both 
the  potential  adverse  effects  to  the 
species  and  the  potential  adverse 
modification  or  destruction  of  critical 
habitat.  These  consultations,  which 
were  similar  to  consultations  carried  out 
for  the  five  nmssel  species,  primarily 
included  utility  lines,  bridge 
replacements  and  reconstructions, 
gravel  dredging,  and  an  oil  spill  on 
Clear  Creek  (a  tributary  of  the  Obed 
River  and  designated  critical  habitat  for 
the  spotfin  chub).  We  have  consulted  on 
seven  projects  that  involved  existing 
critical  habitat  for  the  yellowfin  madtom 
and/or  slender  chub  in  Virginia.  Three 
of  these  consultations  were  formal, 
involving-projects  Uke  bridge  crossing 
on  the  Clinch  and  Powell  Rivers.  None 
of  these  formal  consultations  resulted  in 
a  finding  that  the  proposed  activity 
would  destroy  or  adversely  modify 
existing  critical  habitat  previously 
designated  in  the  area. 

"the  designation  of  Critical  habitat  for 
these  five  mussels  will  have  no  impact 
on  private  landowner  activities  that  do 
not  involve  Federal  funding  or  permits. 
Designation  of  critical  habitat  is  only 
applicable  to  activities  approved, 
funded,  or  carried  out  by  Federal 
agencies. 

If  you  have  questions  regarding 
whether  specific  activities  would 
constitute  adverse  modification  of 
critical  habitat,  you  may  contact: 
Alabama — Daphne,  FWS  Ecological 
Services  Office  (251/441-5181); 
Kentucky— Frankfort.  FWS  Ecological 
Services'Office  (502/695-0468); 
Mississippi — Jackson,  FWS  Ecological 
Services  Office  (601/965-4900); 
Tennessee — Cookeville,  FWS  Ecological 
Services  Office  (931/528-6481); 
Virginia — Abingdon,  FWS  Ecological 
Ser\'ices  Office  (276/623-1233). 

Exclusions  Under  Section  4(b)(2) 

Section  4(b)(2)  of  the  Act  requires  that 
we  designate  critical  habitat  on  the  basis 
of  the  best  scientific  data  available,  and 
after  taking  into  consideration  the 
economic  and  any  other  relevant  impact 
of  specifying  any  particular  area  as 
critical  habitat.  We  may  exclude  areas 
from  critical  habitat  if  the  benefits  of 
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exclusion  outweigh  the  benefits  of 
designation,  provided  the  exclusion  will 
not  result  in  the  extinction  of  the 
species.  Our  preliminary  analysis 
(discussed  below)  of  the  following  three 
river  reaches:  the  free-flowing  reach  of 
the  French  Broad*River  below  Douglas 
Dam  to  its  confluence  with  the  Holston 
River,  Sevier  and  Knox  Counties. 
Tennessee;  the  free-flowing  reach  of  the 
Holston  River  below  Cherokee  Dam  to 
its  confluence  with  the  French  Broad 
River,  Jefferson.  Grainger,  and  Knox 
Counties,  Tennessee;  and  the  free 
flowing  reach  of  the  Rockcastle  River 
from  the  backwaters  of  Cumberland 
Lake  upstream  to  Kentucky  Route  1956 
Bridge,  in  Laurel.  Rockcastle,  and 
Pulaski  Counties.  Kentucky,  finds  that 
the  benefits  of  excluding  these  areas 
from  the  designation  of  critical  habitat 
for  the  oyster  mussel  and 
Cumberlandian  combshell  outweighs 
the  benefits  of  including  them. 
Therefore,  on  the  basis  of  our  analysis 
below,  we  are  proposing  to  exclude 
these  three  river  reaches  from  critical 
habitat. 

Benefits  of  Inclusion 

The  principal  benefit  of  designating 
,   these  portions  of  the  lower  French 
Broad,  lower  Holston.  and  Rockcastle 
Rivers  as  critical  habitat  would  result 
from  the  requirement  under  section 
7(a)(2)  of  the  Act  that  Federal  agencies 
consult  with  us  to  ensure  that  any 
actions  that  they  fund,  authorize,  or 
carry  out  do  not  destroy  or  adversely 
modify  critical  habitat.  No  consultations 
have  occurred  for  the  oyster  mussel  and 
Cumberlandian  combshell  in  these  areas 
since  they  are  not  occupied  by  these  two 
species.  However,  consultations  are 
already  occurring  for  other  federally 
listed  species,  like  the  endangered  pink 
mucket  [Lampsilis  abrupta)  mussel 
(found  in  the  Holston  River),  (he 
threatened  snail  darter  (Percina  tanasi) 
(found  in  both  the  French  Broad  and 
Holston  Rivers),  and  the  Cumberland 
bean  (Villosa  trabalis)  musse^  (found  in 
the  Rockcastle  River)  in  these  areas. 
Even  though  these  species  do  not  have 
designated  critical  habitat,  consultations 
evaluating  impacts  to  the  species  would 
still  take  into  consideration  habitat  and 
habitat  impacts  which  may  constitute 
take  of  the  species.  Projects  that  would 
adversely  affect  critical  habitat  for  the 
Cumberlandian  combshell  and  oyster 
mussel  (if  it  were  designated)  would 
likely  also  trigger  consultation  with  us 
under  section  7  of  the  Act  because  of 
their  potential  to  adversely  affect  the 
listed  species  already  present.  Thus,  we 
find  that  the  additional  benefit  through 
section  7  consultation  due  to 
designation  of  critical  habitat  for  the 


oyster  mussel  and  Cumberland 
combshell  would  be  minimal. 

Since  1997,  we  have  been  involved  in 
25  consultations  regarding  the  snail 
darter  and  pink  mucket  in  the  lower 
French  Broad  and  Holston  Rivers. 
Approximately  10  of  these  consultations 
have  involved  the  Tennessee  Valley 
Authority  (TVA).  TVA  manages  the 
dams  upstream  of  the  area  on  the  lower 
French  Broad  and  Holston  Rivers,  and 
issues  permits  for  docks  and 
recreational  structures  along  these  two 
river  reaches.  The  TVA  has  improved 
water  quality  in  the  two  subject  reaches 
by  instituting  minimum  flows  for  the 
protection  of  aquatic  life  and  by 
increasing  the  dissolved  oxygen  content 
of  the  water.  In  a  letter  to  us  dated 
December  9.  1998.  TVA  expressed  its 
support  for  mussel  recovery  efforts  in 
the  Tennessee  Valley  streams  and 
tailwaters.  TVA  would  likely  be 
involved  in  consultations  regarding 
critical  habitat  (if  it  were  designated)  on 
the  Holston  and  French  Broad  Rivers. 
Because  TVA  is  already  working  with  us 
to  improve  water  quality  in  the  two 
subject  reaches  and  below  other  dams  in 
Tennessee,  designation  may  reduce  the 
success  of  these  continued  cooperative 
efforts. 

Similarly,  the  segment  of  the 
Rockcastle  River  is  listed  as  a  State 
Scenic  River  and  designated  as  an 
"Outstanding  State  Resource  Water" 
(OSRW)  by  the  State  of  Kentucky 
because  of  the  presence  of  federally 
protected  species.  OSRWs  are  given 
more  consideration  during  the  Slate 
environmental  review  process,  and  their 
designation  provides  some  additional 
protections  for  streams  from  proposed 
development  activities,  all  of  which 
affords  them  increased  recognition  and 
additional  protections  under  the  State's 
environmental  review  process.  Since 
1994,  we  have  had  only  12  informal 
consultations  on  this  stretch  of  the 
Rockcastle  River,  all  involving  the 
Cumberland  bean.  These  consultations 
included  a  forest  management  plan  for 
the  Daniel  Boone  National  Forest. 
Oyster  mussels  and  Cumberlandian 
combshells  placed  into  the  Rockcastle 
River  through  NEP  designations  would 
be  treated  as  species  proposed  for  listing 
by  the  Forest  Service,  and  therefore 
would  still  be  considered  during 
Federal  management  actions  under 
section  7  of  the  Act.  Because  this  stretch 
has  very  little  consultation  history  and 
possesses  current  protections  from 
existing  State  designations  and  the 
presence  of  the  Cumberland  bean,  the 
benefit  that  would  be  gained  for  the 
oyster  mussel  and  Cumberlandian 
combshell  through  section  7  protections 


provided  by  a  critical  habitat 
designation  is  relatively  minor. 

The  identification  of^habitat  essential 
to  the  conservation  of  the  species  can 
provide  some  informational  benefits  to 
the  public.  State  and  local  governments, 
scientific  organizations,  and  Federal 
agencies,  and  may  facilitate 
conservation  efforts.  However,  we 
believe  that  there  would  be  little 
additional  informational  benefft  fix)m 
including  the  lower  Holston,  lower 
French  Broad  River,  and  Rockcastle 
Rivers  as  critical  habitat,  because  this 
proposal  identifies  all  areas  that  are 
essential  to  the  conservation  of  the 
species,  regardless  of  whether  all  of 
these  areas  are  designated  as  critical 
habitat.  Consequently,  we  believe  that 
informational  benefits  will  be  provided 
to  the  lower  Holston,  French  Broad,  and 
Rockcastle  Rivers,  even  though  these 
areas  are  not  proposed  as  critical 
habitat. 

Benefits  of  Exclusion 

Congress  made  significant  changes  to 
the  Act,  with  the  addition  of  section 
10(j)  in  1982,  which  provides  for  the 
designation  of  specific  reintroduced 
populations  of  listed  species  as 
"experimental  populations."  This 
section  was  designed  to  provide  us  with 
innovative  means  to  introduce  a  listed 
species  into  unoccupied  habitat  within 
its  historic  range  when  doing  so  would 
foster  the  conservation  and  recovery  of 
the  species.  Experimental  populations 
provide  us  with  a  flexible,  proactive 
means  to  meet  recovery  criteria  while 
not  alienating  stakeholders,  such  as 
municipalities  and  landowners,  whose 
cooperation  is  essential  for  eventual 
success  of  the  reintroduced  population. 
Section  10(j)  increases  our  flexibility 
in  managing  an  experimental 
population  by  allowing  us  to  treat  the 
population  as  threatened,  regardless  of 
the  species'  status  elsewhere  in  its 
range.  Threatened  status  gives  us  more 
discretion  in  developing  and 
implementing  management,  programs 
and  special  regulations  for  a  population 
and  allows  us  to  develop  any 
regulations  we  consider  necessary  to 
provide  for  the  conservation  of  a 
threatened  species.  This  flexibility 
allows  us  to  manage  the  experimental 
population  in  a  manner  that  will  ensure 
that  current  and  future  land,  water,  or 
air  uses  and  activities  will  not  be 
unnecessarily  restricted  and  the 
population  can  be  managed  for  recovery 
purposes. 

When  we  designate  a  population  as 
experimental,  section  10(j)  of  the  Act 
requires  that  we  determine  whether  that 
population  is  either  essential  or 
nonessential  to  the  continued  existence 
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of  the  species,  on  the  basis  of  the  best 
available  information.  Nonessential 
experimental  populations  located 
outside  the  National  Wildlife  Refuge 
System  or  National  Park  System  lands 
are  treated,  for  the  purposes  of  section 
7  of  the  Act,  as  if  they  are  proposed  for 
listing,  while  on  National  Wildlife 
Refuges  or  National  Parks  the  species  is 
treated  as  threatened.  Section  7(a)(2)  of 
the  Act,  which  requires  Federal  agencies 
to  ensure  that  their  activities  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species,  would  not 
apply  except  on  National  Wildlife 
Refuge  System  and  National  Park 
System  lands  only.  Experimental 
populations  determined  to  be 
"essential"  to  the  survival  of  the  species 
would  remain  subject  to  the 
consultation  provisions  of  section 
7(a)(2)  of  the  Act. 

The  flexibility  gained  by 
establishment  of  an  experimental 
population  through  section  10(j)  would 
be  of  little  value  if  a  designation  of 
critical  habitat  overlaps  it.  This  is  , 
because  Federal  agencies  would  still  be 
required  to  consult  with  us  on  any 
actions  that  may  adversely  affect  critical 
habitat.  In  effect,  the  flexibility  gained 
from  section  10(j)  would  be  rendered 
useless  by  the  designation  of  critical 
habitat.  In  fact,  section  10(j)(2)(C)(ii)  of 
the  Act  states  that  critical  habitat  shall 
not  be  designated  under  the  Act  for  any 
experimental  population  determined  to 
be  not  essential  to  the  continued 
existence  of  a  species. 

As  mentioned  above,  the  recovery 
strategy  for  the  oyster  mussel  and 
Cumberlandian  combshell  outlined  in 
the  agency  draft  recovery  plan  requires 
the  reestablishment/reintroduction  of 
these  two  mussels  into  areas  of  their 
historic  ranges.  Because  of  their 
currently  reduced  and  fragmented  state, 
the  mussels  face  enhanced  threats  and 
would  never  be  able  to  repopulate  these 
reaches  naturally.  We  strongly  believe 
that,  in  order  to  achieve  recovery  for 
these  mussels,  in  accordance  with  the 
Service's  Recovery  Plan  we  would  need 
the  flexibility  provided  for  in  section 
10(j)  of  the  Act  to  help  ensure  the 
success  of  reestablishing  these  mussels 
in  the  specified  areas  of  the  lower 
French  Broad,  Rockcastle,  and  Holston 
Rivers  which  have  been  identified  as 
having  medium  to  high  recovery 
potential.  Use  of  section  10(j)  is  meant 
to  encourage  local  cooperation  through 
management  flexibility.  Nonessential 
experimental  populations  in  certain 
areas  are  often  our  only  mechanism  to 
achieve  recovery.  We  believe  it  is 
crucial  for  recovery  of  these  two 
mussels  that  we  have  the  support  of  the 
,  public  in  these  three  river  reaches  when 


we  move  forward  in  the  reintroduction 
efforts  required  in  our  agency  draft 
recovery  plan.  However,  critical  habitat 
is  often  viewed  negatively -by  the  public 
since  it  is  not  well  understood  and  there 
are  many  misconceptions  about  how  it 
affects  private  landovraers  (Patlis  2001). 

The  specified  areas  in  the  lower 
Holston  and  French  Broad  Rivers 
represent  years  of  planning  and 
coordination  between  the  Service,  the 
State  of  Tennessee,  TVA,  and  others  to 
recover  aquatic  species  and  their 
habitat.  We  have  cooperation  and 
support  from  the  State  of  Tennessee, 
TVA,  and  others  in  considering  these 
areas  an  NEP.  We  continue  to  have 
extensive  cooperation  and  support  from 
these  stakeholders  in  working  towards 
aquatic  species  recovery  in  general  in 
the  Tennessee  and  Cumberland  River 
Basins.  Due  to  work  done  in  large  part 
by  these  agencies  as  well  as  by 
landowners,  municipalities,  and  other 
stakeholders,  we  have  collectively 
improved  the  water  and  habitat  quality 
in  these  areas  to  the  point  where  there 
are  suitable  reintroduction  sites  in 
certain  areas  for  a  host  of  listed  species, 
including  1  federally  listed,  endangered, 
aquatic  snail,  5  federally  listed  fishes  (2 
endangered  and  3  threatened),  and  14 
additional  federally  listed,  endangered, 
freshwater  mussels.  Designating  these  2 
reaches  as  critical  habitat  could 
jeopardize  the  establishment  and 
success  of  the  reintroductions  as  well  as 
this  cooperative  effort  that  we  are 
considering  for  the  Ciunberlandian 
combshell  and  oyster  mussel  as  well  as 
these  other  species  to  achieve  their 
recovery  criteria. 

Similarly,  the  Rockcastle  River 
•  contains  a  robust  mussel  community 
(Thompson  1985;  Cicerello  1992) 
second  only  to  the  Big  South  Fork  as  the 
best  remaining  representation  of 
preimpoundment  (before  the  water  was 
dammed)  mussel  fauna  in  the 
Cumberland  River  System  (R.R. 
Cicerello,  KSNPC,  pers.  comm.  2003). 
However,  the  oyster  mussel  and 
Cumberlandian  combshell  no  longer 
occur  in  this  river.  We  have  worked  for 
years  with  the  Daniel  Boone  National 
Forest  to  protect  the  water  quality  and 
unique  mussel  community  found  in  the 
Rockcastle  River.  Designating 
unoccupied  critical  habitat  in  the 
Rodkcastle  River  would  be  viewed  as  £m 
unnecessary  regulatory  intrusion  into  a 
cooperative  relationship  between  our 
agencies.  It  would  also  likely  be  viewed 
negatively  by  local  stakeholders,  whose 
very  support  we  need  to  effect  the 
recovery  of  these  rare  mussel  taxa  by 
reintroducing  them  into  suitable  historic 
habitat  found  there. 


In  summary,  we  believe  that  the 
benefits  of  excluding  the  lower  French 
Broad,  Rockcastle,  and  Holston  Rivers 
areas  outweigh  the  benefits  of  their 
inclusion  as  critical  habitat.  Including 
these  areas  may  result  in  some  benefit 
through  additional  consultations  with 
Federal  agencies  whose  activities  may 
affect  critical  habitat.  However,  overall 
this  benefit  is  minimal  because  o£  the 
presence  of  other  listed  species  with 
similar  habitat  requirements  which  are, 
and  will  continue  to  be,  considered  in 
consultation.  A  proposed  designation  in 
these  two  river  reaches  would  also 
provide  little  additional  informational 
benefit  to  the  public,  State  and 
governmental  agencies,  and  others.  On 
the  other  hand,  an  exclusion  will  greatly 
benefit  the  overall  recovery  of  the  oyster 
mussel  and  Cumberlandian  combshell 
(as  well  as  20  other  federally  listed 
species)  by  allowing  us  to  use  the 
flexibility  and  greater  public  acceptance 
of  section  10(j)  of  the  Act  to  reestablish 
the  oyster  mussel  and  Cumberlandian 
•  combshell  in  other  portions  of  their 
historic  range  where  they  no  longer 
occur.  We  also  believe  that  the 
exclusion  of  the  specified  areas  in  the 
lower  French  Broad,  lower  Holston,  and 
Rockcastle  Rivers  will  not  lead  to  the 
extinction  of  these  two  mussels  based 
on  their  occurrences  in  other  river  and 
stream  stretches,  and  the  cooperative 
partnerships  in  place  for  establishing 
these  NEPs.  We  seek  comment  on  our 
preliininar>'  determination  to  exclude 
these  areas  from  critical  habitat. . 

Peer  Review 

In  accordance  with  our  joint  policy 
published  in  the  Federal  Register  on 
July  1,  1994  (59  FR  34270),  we  will  seek 
the  expert  opinions  of  at  least  three 
appropriate  and  independent  specialists 
regarding  this  proposed  rule.  The 
purpose  of  such  review  is  to  ensure  that 
our  critical  habitat  designation  is  based 
on  scientifically  sound  data, 
assumptions,  and  analyses.  We  will 
send  these  peer  reviewers  copies  of  this 
proposed  rule  immediately  following 
publication  in  the  Federal  Register.  We 
will  invite  these  peer  reviewers  to 
comment,  during  the  public  conunent 
period,  on  the  specific  assumptions  an^d 
conclusions  regarding  the  proposed 
designation  of  critical  habitat. 

We  will  consider  all  comments  and 
information  received  during  the 
comment  period  on  this  proposed  rule 
during  preparation  of  a  final 
rulemaking.  Accordingly,  the  final 
decision  may  differ  ftt)m  this  proposal. 

Public  Hearings 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
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requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  this  proposal. 
Such  requests  must  be  made  in  writing 
and  should  be  addressed  to  the  Field 
Supervisor.  Tennessee  Field  Office  [see 
ADDRESSES  section).  Written  comments 
submitted  during  the  comment  period 
receive  equal  consideration  with  those 
comments  presented  at  a  public  hearing. 
We  will  schedule  public  hearings  on 
this  proposal,  if  any  are  requested,  and 
announce  the  dates,  times,  and  places  of 
those  hearings  in  the  Federal  Register 
and  local  newspapers  at  least  15  days 
prior  to  the  first  hearing. 

Clarity  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations/notices  that 
are  easy  to  understand.  We  invite  your 
comments  on  how  to  make  proposed 
rules  easier  to  understand,  including 
answers  to  questions  such  as  the 
following:  (1)  Are  the  requirements  in 
the  document  clearly  stated?  (2)  Does 
the  proposed  rule  contain  technical 
language  or  jargon  that  interferes  with 
the  clarity?  (3)  Does  the  format  of  the 
proposed  rule  [e.g..  grouping  and  order 
of  sections,  use  of  headings, 
paragraphing)  aid  or  reduce  its  clarity? 
(4)  Is  the  description  of  the  proposed 
rule  in  the  "Supplementary 
Information"  section  of  the  preamble 
helpful  in  understanding  the  proposed 
rule?  (5)  What  else  could  we  do  to  make 
the  proposed  rule  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  notice 
easier  to  understand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior,  Room  7229.  1849  C  Street, 
NW..  Washington,  DC  20240.  You  may 
e-mail  your  comments  to  this  address: 
Execsec@ios.  doi.gov. 

Required  Determinations 
Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  this  document  is  not  a  significant 
rule  and,  therefore,  was  not  reviewed  by 
the  Office  of  Management  and  Budget 
(OMB).  The  Service  is  preparing  a  draft 
economic  analysis  of  this  proposed 
action,  and  will  use  this  analysis  to 
meet  the  requirement  of  section  4(b)(2) 
of  the  ESA  to  determine  the  economic 
consequences  of  designating  the  specific 
areas  as  critical  habitat  and  excluding 
any  area  from  critical  habitat  if  it  is 
determined  that  the  benefits  of  such 
exclusion  outweigh  the  benefits  of 
specifying  such  areas  as  part  of  the 
critical  habitat,  unless  failure  to 
designate  such  area  as  critical  habitat 
will  lead  to  the  extinction  of  any  of 
these  five  mussels.  We  will  make  this 


analysis  available  for  public  comment 
before  we  finalize  this  designation. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq..  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996). 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemsiking  for  any 
ppoposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effects  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  government 
jurisdictions)r  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  SBREFA  amended  the 
Regulatory  Flexibility  Act  (RFA)  to 
require  Federal  agencies  to  provide  a 
statement  of  the  factual  basis  for 
certifying  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
SBREFA  also  amended  the  RFA  to 
require  a  certification  statement.  We  are 
hereby  certifying  that  this  proposed  rule 
will  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities. 

According  to  the  Small  Business 
Administration,  small  entities  include 
small  organizations,  such  as 
independent  nonprofit  organizations, 
and  small  governmental  jurisdictions, 
including  school  boards  and  city  and 
town  governments  that  serve  fewer  than 
50,000  residents,  as  well  as  small 
businesses  (13  CFR  121.201).  Small 
businesses  include  manufacturing  and 
mining  concerns  with  fewer  than  500 
employees,  wholesale  trade  entities 
with  fewer  than  100  employees,  retail 
and  service  businesses  with  less  than  $5 
million  in  annual  sales,  general  and 
heavy  construction  businesses  with  less 
than  $27.5  million  in  annual  business, 
special  trade  contractors  doing' less  than 
$11.5  million  in  annual  business,  and 
agricultural  businesses  with  annual 
sales  less  than  $750,000.  To  determine 
if  potential  economic  impacts  to  these 
small  entities  are  significant,  we 
consider  the  types  of  activities  that 
might  trigger  regulatory  impacts  under 
this  rule,  as  well  as  the  types  of  project 
modifications  that  may  result. 

SBREFA  does  not  explicitly  define 
either  "substantial  number"  or 
"significant  economic  impact." 
Consequently,  to  assess  whether  a 
"substantial  number"  of  small  entities  is 
affected  by  this  designation,  this 
analysis  considers  the  relative  number 
of  small  entities  likely  to  be  impacted  in 


the  area.  Similarly,  the  analysis 
considers  the  relative  cost  of 
compliance  on  the  revenues/profit 
margins  of  small  entities  in  determining 
whether  or  not  entities  incur  a 
"significant  economic  impact."  Only  ' 
small  entities  that  are  expected  to  be 
directly  affected  by  the  designation  are 
considered  in  this  portion  of  the 
analysis.  This  approach  is  consistent 
with  several  judicial  opinions  related  to 
the  scqpe  of  the  RFA.  [Mid-Tex  Electric 
Co-Op,  Inc.  V.  F.E.R.C.  and  American 
Trucking  Associations,  Inc.  v.  EPA]. 

To  determine  if  the  rule  would  affect 
a  substantial  number  of  small  entities, 
we  considered  the  number  of  small 
entities  affected  within  particular  types 
of  economic  activities  {e.g.,  housing 
development,  grazing,  oil  and  gas 
production,  timber  harvesting).  We 
applied  the  "substantial  number"  test 
individually  to  each  industry  to 
determine  if  certification  is  appropriate. 
In  estimating  the  numbers  of  small 
entities  potentially  affected,  we  also 
considered  whether  their  activities  have 
any  Federal  involvement;  some  kinds  of 
activities  are  unlikely  to  have  any 
Federal  involvement  and  so  will  not  be 
affected  by  critical  habitat  designation. 
Designation  of  critical  habitat  only 
affects  activities  conducted,  funded,  or 
permitted  by  Federal  agencies;  non- 
Federal  activities  are  hot  affected  by  the 
designation.  Federal  agencies  are 
already  required  to  consult  with  the 
Services  under  section  7  of  the  Act  on 
activities  that  they  fund,  permit,  or 
implement  that  may  affect  the  five 
mussels. 

If  this  critical  habitat  designation  is 
finalized.  Federal  agencies  must  also 
consult  with  us  if  their  activities  may 
affect  designated  critical  habitat. 
However,  we  believe  this  will  result  in 
only  minimal  additional  regulatory 
burden  on  Federal  agencies  or  their 
applicants  because  consultation  woi^ld 
already  be  required  because  of  the 
presence  of  the  listed  mussel  species. 
Consultations  to  avoid  the  destruction 
or  adverse  modification  of  critical 
habitat  would  be  incorporated  into  the 
existing  consultation  process  and  trigger 
only  minimal  additional  regulatory 
impacts  beyond  the  duty  to  avoid 
jeopardizing  the  species. 

Since  the  five  mussels  were  listed 
(1997).  we  have  conducted  nine  formal 
consultations  involving  one  or  more  of 
these  species.  These  formal 
consultations,  which  all  involved 
Federal  projects,  included  five  bridge 
replacements,  two  Federal  land 
management  plans,  an  intra-agency 
review  of  the  Wilson  Dam  NEP  and 
associated  collecting  permits,  and  an 
intra-agency  review  of  collection 
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permits  needed  by  researchers  involved 
in  endangered  mussel  propagation. 
These  nine  consultations  resulted  in 
non-jeopardy  biological  opinions. 

We  also  reviewed  approximately  100 
informal  consultations  that  have  been 
conducted  since  these  5  species  were 
listed  involving  private  businesses  and 
industries,  counties,, cities,  towns,  or 
municipalities.  At  least  15  of  these  were 
with  entities  that  likely  met  the 
definition  of  sn)all  entities.  These 
informal  consultations  concerned 
activities  such  as  excavation  or  fill, 
docking'facilities,  transmission  lines, 
pipelines,  mines,  and  road  and  utility 
development  authorized  by  various 
Federal  agencies,  or  review  of  National 
Pollution  Discharge  Elimination  System 
permit  applications  to  State  water 
quality  agencies  by  developers, 
municipalities,  mines,  businesses,  and 
others.  Informal  consultations  regarding 
the  mussels  usually  resulted  in 
recommendations  to  employ  Best 
Management  Practices  for  sediment 
control,  relied  on  current  State  water 
quality  standards  for  protection  of  water 
quality,  and  resulted  in  little  to  no 
modification  of  the  proposed  activities. 
In  reviewing  these  past  informal 
consultations  and  the  activities  involved 
in  light  of  proposed  critical  habitat,  we 
do  not  believe  the  outcomes  would  have 
been  different  in  areas  designated  as 
critical  habitat. 

In  summary,  we  have  considered 
whether  this  proposed  designation 
would  result  in  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  and  find  that  it  would  not. 
Informal  consultations  on 
approximately  100  activities  in  the 
Tennessee  and  Cumberland  River 
Basins,  by  businesses  and  governmental 
jurisdictions  that  might  affect  these 
species  and  their  habitats,  resulted  in 
little  to  no  economic  effect  on  small 
entities.  In  the  6  years  since  the  five 
mussels  were  listed;  there  have  been  no 
formal  consultations  regarding  actions 
by  small  entities.  This  does  not  meet  the 
definition  of  "substantial."  In  addition, 
we  see  no  indication  that  the  types  of 
activities  we  review  under  section  7  of 
the  Act  will  change  significantly  in  the 
future.  There  would  be  no  additional 
section  7  consultations  resulting  from 
this  rule  as  all  13  of  the  proposed 
critical  habitat  units  are  currently 
occupied  by  one  or  more  listed  mussels, 
so  the  consultation  requirement  has 
already  been  triggered.  Futiu-e 
consultations  are  not  likely  to  affect  a 
substantial  number  of  small  entities. 
This  rule  would  result  in  major  project 
modifications  only  when  proposed 
activities  with  a  Federal  nexus  would 
destroy  or  adversely  modify  critical 


habitat.  While  this  may  occur,  it  is  not 
expected  to  occur  frequently  Enough  to 
affect  a  substantial  number  of  small 
entities.  Therefore,  we  are  certifying  that 
the  proposed  designation  of  critical 
habitat  for  these  5  mussels  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
and  an  initial  regulatory  flexibility 
emalysis  is  not  required.  This 
determination  will  be  revisited  after  the 
close  of  the  comment  period  and 
revised,  if  necessary,  in  the  final  rule. 

"This  discussion  is  based  upon  the 
information  regarding  potential 
economic  impact  that  is  available  to  us 
at  this  time.  This  assessment  of 
economic  effect  may  be  modified  prior 
to  final  rulemaking  based  upon  review 
of  the  draft  economic  analysis  prepared 
pursuant  to  section  4(b)(2)  of  the  Act 
and  Executive  Order  12866.  This 
analysis  is  for  the  purposes  of 
compliance  with  the  Regulatory 
Flexibility  Act  and  does  not  reflect  our 
position  on  the  type  of  economic 
analysis  required  by  New  Mexico  Cattle 
Growers  Assn.  v.  U.S.  Fish  &■  Wildlife 
Service  248  F.3d  1277  (10th  Cir.  2001). 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U^.C.  802(2)) 

In  the  draft  economic  analysis,  we 
will  determine  whether  designation  of 
critical  habitat  will  cause  (a)  any  effect 
on  the  economy  of  $100  million  or 
more;  (b)  any  increases  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  goverrunent 
agencies,  or  geographic  regions;  or  (c) 
any  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprise?  to  compete 
with  foreign-based  enterprises. 

Executive  Order  13211 

On  May  18.  2001,  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  This  rule  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866,  and  it  is  not 
expected  to  significantly  affect  energy 
supplies,  distribution,  or  use.  Therefore, 
this  action  is  not  a  significant  energy 
action,  and  no  Statement  of  Energy 
Effects  is  required. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  seq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.),  the  Service  will  use  the  economic 
analysis  to  further  evaluate  this  rule's 
effect  on  nonfederal  governments. 


Takings 

In  accordance  with  Executive  Order 
12630  ("Government  Actions  and 
Interference  with  Constitutionally 
Protected  Private  Property  Rights"),  we 
have  analyzed  the  potential  takings 
implications  of  proposing  to  designate 
approximately  544  rmi  in  1 3  river  and 
stream  reaches  in  Alabama.  Mississippi. 
Tennessee,  Kentucky,  and  Virginia.  This 
preliminary'  assessment  concludes  that 
this  proposed  rule  does  not  pose 
significant  takings  implications. 
However,  we  have  not  yet  completed 
the  economic  analysis  for  this  proposed 
rule.  Once  the  economic  analysis  is 
available,  we  will  review  and  revise  this 
preliminary  assessment  as  warranted. 

Federalism 

In  accordance  with  Executive  Order 
13132,  this  rule  does  not  have 
significant  Federalism  effects.  A 
Federalism  assessment  is  not  required. 
In  keeping  with  Department  of  the 
Interior  policies,  the  Service  requested 
information  from,  and  coordinated 
development  of  this  critical  habitat 
proposal  with,  appropriate  State 
resource  agencies  in  Mississippi. 
Alabama,  Tennessee.  Kentucky,  and 
Virginia.  The  designation  of  critical 
habitat  for  these  five  species  imposes  ho 
additional  restrictions  to  those  currently 
in  place,  and,  therefore,  has  little 
additional  impact  on  State  and  local 
governments  and  their  activities.  The 
designation  may  provide  some  benefit  to 
these  governments  in  that  the  areas 
essential  to  the  conservation  of  the 
species  are  more  clearly  defined,  and 
the  primary  constituent  elements  of  the 
habitat  necessary  to  the  conservation  of 
the  species  are  specifically  identified. 
While  this  definition  and  this 
identification  do  not  alter  where  and 
what  federally  sponsored  activities  may 
occur,  they  may  assist  these  local 
governments  in  long-range  planning, 
rather  than  leaving  them  to  wait  for 
case-by-case  section  7  consultations  to 
occur. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988.  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system,  and 
that  it  meets  the  requirements  of 
sections  3(a)  and  3(b)(2)  of  the  Order. 
We  are  proposing  to  designate  critical 
habitat  in  accordance  with  the 
provisions  of  the  Act.  The  rule  uses 
standard  property  descriptions  and 
identifies  the  primary  constituent 
elements  within  the  designated  areas  to 
assist  the  public  in  understamding  the 
habitat  needs  of  the  five  mussel  species. 
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Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  proposed  rule  does  not  contain 
new  or  revised  information  collection 
for  which  Office  of  Management  and 
Budget  approval  is  required  under  the 
Paperwork  Reduction  Act.  Information 
collections  associated  with  certain  Act 
permits  are  covered  by  an  existing  OMB 
approval  and  are  assigned  clearance  No. 
1018-0094.  Forms  3-200-55  and  3- 
200-56.  with  an  expiration  date  of  July 
31.  2004.  Detailed  information  for  Act 
documentation  appears  at  50  CFR  part 
17.  The  Service  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

t 

National  Environmental  Policy  Act 
(NEPA) 

We  have  determined  that  we  do  not 
need  to  prepare  an  Environmental 
Assessment  or  an  Environmental  Impact 
Statement  as  defmed  by  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  in  connection  with  regulations 
adopted  pursuant  to  section  4(a]  of  the 
Act.  We  published  a  notice  outlining 
our  reasons  for  this  determination  in  the 


Federal  Register  on  October  25. 1983 
(48  FR  49244). 

Govemment-to-Govemment 
Relationship  With  Tribes 

.  In  accordance  with  the  President's 
memorandum  of  April  29, 1994, 
"Government-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951),  Executive' 
Order  13175,  and  the  Department  of  the 
Interior's  manual  at  512  DM  2,  we 
readily  acknowledge  our  responsibility 
to  communicate  meaningfully  with 
recognized  Federal  Tribes  on  a 
government-to-government  basis.  We 
have  determined  that  there  are  no  Tribal 
lands  essential  for  the  conservation  of 
these  five  mussels.  Therefore, 
designation  of  critical  habitat  for  the 
five  mussels  has  not  been  proposed  on 
Tribal  lands. 

References  Cited 

A  complete  list  of  alj  references  cited 
in  this  proposed  rule  is  available  upon 
request  from  the  Cookeville  Field  Office 
(see  ADDRESSES  section).  • 

Author 

The  primary  author  of  this  notice  is 
Rob  Tawes  (931/528-6481,  extension 
213)  {see  ADDRESSES  section). 


List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  Regulation  Promulgation 

For  the  reasons  outlined  in  the 
preamble,  we  propose  to  "amend  part  1 7, , 
subchapter  B  of  chapter  I,  title  50  of  the 
Code  of  Federal  Regulations,  as  follows: 

PART  17— {AMENDED] 

1 .  The  authority  citation  for  part  1 7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245:  Pub.  L.  9^ 
625.  100  Stat.  .3500;  unless  otherwise  noted. 

2.  In  §  17.11(h),  revise  each  of  the 
entries  here,  listed  in  alphabetical  order 
under  "CLAMS"  in  the  List  of 
Endangered  and  Threatened  Wildlife,  so 
that  they  read  as  follows:  • 

§  1 7. 1 1    Endangered  and  threatened 
wildlife. 


(h) 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertebrate  popu- 
lation wtiere  endan- 
gered or  ttireatened 


Status      Wtien  listed 


Critical 
tiabitat 


Special 
rules 


CU^MS 


Bean,  Purple  V7/tosa  perpurpurea  U.S.A.  (TN,  VA)  NA E 

•  .  . 

Combshell,                     Epioblasma  U.S.A.  (AL.  KY.  MS,      UA E 

Cumberlandian.              brevidens  TN,  VA). 

•  •  •  «     *  • 

Elktoe,  Cumberland  ..    Atasmidonta  U.S.A.  (KY,  TN)  NA E 

atropurpurea. 

••                              •  •  •  . 

Mussel,  oyster Epioblasma  USA.  (AL,  GA,  KY,      NA .'. E 

capsaeformis.  MS,  NC,  TN,  VA). 

•  •  .  .  . 

Rabbitsfoot,  rougti    ..     Quadrula  cylindnca  U.S.A.  (TN,  VA)  NA ;  E 

strigillata. 


602  17.95(f)  NA 


602  17.95(f)  NA 


602  17.95(f)  NA 


602  17.95(0  NA 


602  17.95(0  NA 


3.  In  §  17.95,  at  the  end  of  paragraph 
(f),  add  an  entry  for  five  Cumberland 
and  Tennessee  River  Basin  mussels 
species  to  read  as  follows: 

f  1 7.95    Crttical  habitat— fish  and  wildlife. 


(f)  Clams  and  snails. 

***** 

Five  Tennessee  and  Cumberland 
River  Basin  mussels  species:  Piuple 
bean  {Villosa  perpurpurea), 
Cumberlandian  combshell  (Epioblasma 
brevidens),  Cumberland  elktoe 


[Alasmidonta  atropurpurea),  oyster 
mussel  [Epioblasma  capsaeformis),  and 
rough  rabbitsfoot  (Quadrula  cylindnca 
strigillata). 

(1)  Primary  constituent  elements, 
(i)  The  primary  constituent  elements 
essential  for  the  conservation  of  the 


Federal  Register / Vol.  68,  No.  106 /Tuesday,  June  3,  2003 / Proposed  Rules  33^53 


purple  bean  (Villosa  perpurpurea), 
Cumberlandian  combshell  (Epioblasma 
brevidens),  Cumberland  elktoe 
(Alasmidonta  atropurpurea),  oyster 
mussel  (Epioblasma  capsaeformis),  and 
rough  rabbitsfoot  (Quadrula  cylindrica 
strigillata)  are  those  habitat  components 
that  support  feeding,  sheltering, 
reproduction,  and  physical  features  for 
maintaining  the  natural  processes  that 
support  these  habitat  components.  The 
primary  constituent  elements  include: 

(A)  Permanent,  flowing  stream 
reaches  with  a  flow  regime  (i.e.  the 


magnitude,  frequency,  duration,  and 
seasonality  of  discharge  over  time) 
necessary  for  normal  behavior,  growth, 
and  survival  of  all  life  stages  of  the  five 
mussels  and  their  host  fish; 

(B)  Geomorphically  stable  stream  and 
river  channels  and  banks; 

(C)  Stable  substrates  consisting  of 
mud,  sand,  gravel,  and/or  cobble/ 
boulder,  with  low  amounts  of  fine 
sediments  or  attached  filamentous  alg^e; 

(D)  Water  quality  (including 
temperature,  txu'bidity,  oxygen  content, ' 
and  other  characteristics)  necessary  for 


the  normal  behavior,  growth,  and 
survival  of  all  life  stages  of  the  five 
mussels  and  their  host  fish;  and 

(E)  Fish  hosts  with  adequate  living, 
foraging,  and  spawning  areas. 

(ii)  [Reserved] 

(2)  Critical  habitat  unit  descriptions 
and  maps. 

(i)  Index  map.  The  index  map 
showing  critical  habitat  units  in  the 
States  of  Mississippi,  Alabama, 
Tennessee,  Kentucky,  and  Virginia  for 
the  five  Teimessee  and  Cumberland 
River  Basin  mussels  follows: 


(ii)  Table  of  protected  species  and  critical  habitat  units,  and  the  States  that     descriptions  anJ  maps  appear  below  the 

critical  habitat  units.  A  table  listing  the       contain  those  habitat  units  follows.  table, 

protected  species,  their  respective  Detailed  critical  habitat  unit 

Table  of  Five  Tennessee  and  Cumberland  River  Basin  Mussels,  Their  Critical  Habitat  Units,  and  States 

Containing  Those  Critical  Habitat  Units 


Species 

Critical  habitat  units 

States 

Pumle  tiean  (Villosa  DerDurourea)  .'. 

Units  3,  4,  5,  7  .- 

Units  1,  2,  4,  5.  6,  9.  10  ..'. 

TN,  VA. 

Cumberlandian  combshell,  {Epioblasma  brevidens) 

AL,  KY,  MS.  TN,  VA 

<s 


x^ 
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Table  of  Five  Tennessee  and  Cumberland  River  Basin  Mussels,  Their  Critical  Habitat  Units,  and  States 

Containing  Those  Critical  Habitat  Units— Continued 


Species 

Critical  habitat  units 

States 

Cumberland  elktoe,  {Alasmldonta  atropurpurea)  

Units  8,  9,  11,  12,  13 

Units  1.  2.  4,  5.  6.  9.  10  

Units  4,  5  

KY  TN 

Oyster  mussel,  {Epioblasma  capsaeformis)  ^ 

Rough  rabbitsfoot  (Ouadrula  cylindrica  sthgillata)  

AL,'  KY,  MS,  TN,  VA. 
TN  VA 

(lii)  Unit  1.  Duck  River,  Marshall  and  (A)  Unit  1  includes  the  mainstem  of 

Maury  Counties,  Tennessee.  This  is  a  the  Duck  River  from  rkm  214  (rmi  133) 

critical  habitat  unit  for  the  oyster  mussel     (0.3  rkm  (0.2  rmi)  upstreeun  of  the  First 
and  Cumberlandian  combshell.  Street  Bridge)  ( -  87.03  longitude,  35.63 

latitude)  in  the  City  of  Columbia,  Maury 


County,  Tennessee,  upstream  to  Lillards 
Mill  Dam  at  rkm  288  (rmi  179)  (-86.78 
longitude,  35.58  latitude),  Marshall 
County,  Tennessee. 
(B)  Map  of  Unit  1  follows: 
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Unit  1  -  Duck  River:  Critical  Habitat  for  Oyster 
musssel  and  Cumberlandian  combshell 


^^^Proposed  Critical  Habitat 

'a/ Major  Streams 
County  Boundaries 


This  map  is  provided  for  illustrative  purposes  of  critical 
habitat  only.  For  the  precise  legal  definition  of  critical 
habitat,  please  refer  to  the  narrative  unit  descriptions. 


(iv)  Unit  2.  Bear  Creek,  Colbert 
County,  Alabama,  and  Tishomingo 


County,  Mississippi.  This  is  a  critical. 


habitat  unit  for  the  oyster  mussel  and 
Cumberlandian  combshell. 


33256 


Federal  Register /Vol.  68.  No.  106 /Tuesday,  June  3,  2003 /Proposed  Rules      / 


(A)  Unit  2  consists  of  the  mainstem  of     ( -  88.09  longitude,  34.81  latitude), 
Bear  Creek  from  the  backwaters  of  Colbert  County,  Alabama,  upstream 

Pickwick  Lake  at  rkm  37  (rmi  23)  through  Tishomingo  County, 


Mississippi,  ending  at  the  Mississippi/ 
Alabama  state  line. 
(B)  Map  of  Unit  2  follows: 
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Unit  2  -  Bear  Creek:  Critical  Habitat  for 
Oyster  mussel  and  Cumberland ian  combshell 


^^^Proposed  Critical  Habitat 
Ay  Major  Streams 
■  "■■,  /  Courrty  Boundaries 


Miles 


^^^-v^ 


10        N 


A 


^ 


This  map  is  provided  for  illustrative  purposes  of  critical 
habitat  only.  For  the  precise  legal  definition  of  critical 
habitat,  please  refer  to  the  narrative  unit  descriptions. 
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(v)  Unit  3.  Obed  River,  Cumbericind 
and  Morgan  Counties,  Tennessee.  This 
is  a  critical  habitat  unit  for  the  purple 
bean. 


(A)  Unit  3  includes  the  Obed  River 
mainstem  from  its  confluence  with  the 
Emory  River  { -  84.69  longitude,  36.09 
latitude),  Morgan  County,  Tennessee, 


upstream  to  Adams  Bridge,  Cumberland 
County,  Tennessee  ( -  84.95  longitude, 
36.07  latitude). 
(B)  Map  of  Unit  3  foUowrs: 
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Unit  3  -  Obed  River:  Critical  Habitat  for 
Purple  bean 


This  map  is  provided  for  illustrative  purposes  of  critical 
habitat  only.  For  the  precise  legal  definition  of  critical 
habitat,  please  refer  to  the  narrative  unit  descriptions. 
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(vi)  Unit  4.  Powell  River,  Claiborne 
and  Hancock  Counties,  Tennessee,  and 
Lee  County,  Virginia.  This  is  a  critical 
habitat  unit  for  the  purple  bean. 


Cumberlandian  combshell,  oyster 
mussel,  and  rough  rabbitsfoot. 

(A)  Unit  4  includes  the  mainstem  of 
the  Powell  River  from  the  U.S.  25E 
bridge  in  Claiborne  County,  Tennessee 


(-83.63  longitude,  36.53  latitude), 
upstream  to  river  mile  159  (upstream  of 
Rock  Island  in  the  vicinity  of  Pughs)  Lee 
County,  Virginia. 
(B)  Map  of  Unit  4  follows: 


\  , 


f 
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Unit  4  -  Powell  River:  Critical  Habitat  for 
Purple  bean,  Cumberlandian  combshell,  Oyster 
mussel,  and  Rough  rabbitsfoot 


^^^Proposed  Critical  Habitat 
/W  Major  Streams 
■     'County  Boundaries 


This  map  is  provided  for  illustrative  purposes  of  critical 
habitat  only.  For  the  precise  legal  definition  of  critical 
habitat,  please  refer  to  the  narrative  unit  descriptions. 
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(vi\)-Unit  5.  Clinch  River,  Hancock 
County,  Tennessee,  and  Scott,  Russell, 
and  Tazewell  Counties,  Virginia:  Copper 
Creek,  Scott  County,  Virginia;  and 
Indian  Creek,  Tazewell  County, 
Virginia.  This  is  a  critical  habitat  unit 
for  the  purple  bean,  Cumberlandian 
combshell,  oyster  mussel,  and  rough 
rabbitsfoot. 


(A)  Unit  5  includes  the  Clinch  River 
mainstem  from  rkm  255  (rmi  159) 
( -  83.36  longitude,  36.43  latitude) 
immediately  below  Grissom  Isl^d, 
Hancock  County,  Tennessee,  upstream 
to  its  confluence  with  Indian  Creek  in ' 
Cedar  Bluff,  Tazewell  County,  Virginia 
( -  81 .80  longitude,  37.10  latitude); 
Copper  Creek  in  Scott  County.  Virginia, 
from  its  confluence  with  the  Clinch 


River  (-82.74  longitude,  36.67  latitude) 
upstream  to  Virginia  State  Route  72 
(-82.56  longitude,  36.68  latitude);  and 
Indian  Creek  from  its  confluence  with 
the  Clinch  River  upstream  to  the  fourth 
Norfolk  Southern  Railroad  crossing  at 
Van  Dyke,  Tazewell  County,  Virginia 
(-81.77  longitude,  37.14  latitude). 

(B)  Map  of  Unit  5  follows: 
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Unit  5  -Clinch  River:  Critical  Habitat  for 
Purple  bean,  Cumberlandian  combshell, 
Oyster  mussel,  and  Rough  rabbitsfoot. 


^^^Proposed  Critical  Habitat 
/w  Major  Streams 
County  Boundaries 

^.    y 


This  map  is  provided  for  illustrative  purposes  of  critical 
habitat  only.  For  the  precise  legal  definition  of  critical 
habitat,  please  refer  to  the  narrative  unit  descriptions. 


•(viii)  Unit  6.  Nolichucky  River, 
Hamblen  and  Cocke  Counties, 


Tennessee.  This  is  a  critical  habitat  unit      for  the  Cumberlandian  combshell  and 

oyster  mussel. 
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(A)  Unit  6  consists  of  the  mainstem  of     (approximately  0.6  rkm  (0.4  rmi)  latitude)  in  Hamblen  and  Cocke 

the  Nolichucky  River  from  rkm  14  (rmi       upstream  of  Enka  Dam)  upstream  to  Counties,  Tennessee. 

9)  { -  83.18  longitude,  36.18  latitude)  Susong  Bridge  ( -  83.20  longitude.  36.14         (B)  Map  of  Unit  6  follows: 
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Unit  6  -  Nolichucky  River:  Critical  Habitat  for 
Cumberlandian  combshell  and  Oyster  mussel 


This  map  is  provided  for  illustrative  purposes  of  critical 
habitat  only.  For  the  precise  legal  definition  of  critical 
habitat,  please  refer  to  the  narrative  unit  descriptions. 


33266 


Federal  Register /Vol.  68,  No.  106 /Tuesday,  June  3,  2003 /Proposed  Rules 


(ix)  Unit  7.  Beech  Creek,  Hawkins 
County,  Tennessee.  This  is  a  critical 
habitat  unit  for  the  purple  bean. 


(A)  Unit  7  includes  the  Beech  Creek 
mainstem  from  rkm  4  (rmi  2)  ( -  82.92 
longitude,  36.40  latitude)  of  Beech 
Creek  (in  the  vicinity  of  Slide, 


Tennessee)  upstream  to  the  dismantled 
railroad  bridge  at  rkm  27  (rmi  16) 
(-82.77  longitude,  36.40  latitude). 
(B)  Map  of  Unit  7  follows: 
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Unit  7  -  Beech  Creek:  Critical  Habitat  for 
Purple  bean 


^^Proposed  Critical  Habitat 
/\/ Major  Streams 
/\/ County  Boundaries 


j£X 


BAILEYTON 


5 
I 


Miles 


This  map  is  provided  for  illustrative  purposes  of  critical 
habitat  only.  For  the  precise  legal  definition  of  critical 
habitat,  please  refer  to  the  narrative  unit  descriptions. 
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(x)  Unit  8.  Rock  Creek,  McCreary 
Coimty,  Kentucky.  This  is  a  critical 
habitat  unit  for  the  Cumberland  elktoe. 


(A)  Unit  8  includes  the  mainstem  of 
Rock  Creek  from  its  confluence  with 
White  Oak  Creek  ( -  84.59  longitude, 
36.71  latitude),  upstream  to  Sinking 


Creek  rkm  18  (rmi  11)  ( -84.69 
longitude,  36.65  latitude),  McCreary 
County,  Kentucky. 
(B)  Map  of  Unit  8  follows: 
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Unit  8  -  Rock  Creek:  Critical  Habitat  for 
Cumberland  elktoe 


P 


This  map  is  provided  for  illustrative  purposes  of  critical 
habitat  only.  For  the  precise  legal  definition  of  critical 
habitat,  please  refer  to  the  narrative  unit  descriptions. 


(xi)  Unit  9.  Big  South  Fork  of  the  Fentress,  Morgan,  and  Scott  Counties,         Kentucky.  This  is  a  critical  habitat  unit 

Cumberland  River  and  its  tributaries,  Tennessee,  and  McCreary  County, 
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for  the  Cumberlandian  combshell, 
Cumberland  elktoe,  and  oyster  mussel. 

(A)  Unit  9  consists  of  the  Big  South 
Fork  of  the  Cumberland  River  mainstem 
from  its  confluence  with  Laurel 
Crossing  Branch  ( -  84.54  longitude, 
36.64  latitude).  McCreary  County, 
Kentucky,  upstream  to  its  confluence 
with  the  New  River  and  Clear  Fork, 
Scott  County,  Tennessee:  North  White 
Oak  Creek  from  its  confluence  with  the 
Big  South  Fork  upstream  to  Panther 
Branch  (-84.75  longitude.  36.42 


latitude),  pantress  County,  Tennessee; 
'New  River  nbm  its  confluence  with* 
Clear  Fork  upstream  to  U.S.  Highway  27 
(-84.55  longitude,  36.38  latitude),  Scott 
County,  Teimessee;  Clear  Fork  from  its 
confluence  with  the  New  River 
upstream  to  its  confluence  with  North 
Prong  Clear  Fork,  Morgan  and  Fentress 
Counties,  Tennessee;  White  Oak  Creek 
from  its  confluence  with  Clear  Fork 
upstream  to  its  confluence  with  Bone 
Camp  Creek,  Morgan  County, 
Tennessee;  Bone  Camp  Creek  from  its 


confluence  with  Whi^e  Oak  Creek 
ups&eam  to  Massengale  Branch  ( -  84.71 
longitude,  36.28  latitude),  Morgan 
County,  Tennessee;  Crooked  Creek  from 
its  corifluence  with  Clear  Fork  upstream 
to  Buttermilk  Branch  ( -  84.92 
longitude,  36.36  latitude),  Fentress 
County,  Tennessee;  and  North  Prong 
Clear  Fork  from  its  confluence 'with 
Clear  Fork  upstream  to  Shoal  Creek 
( -  84.97  longitude,  36.26  latitude), 
Fentress  County,  Tennessee. 
(B)  Maps  of  Unit  9  follow: 
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Unit  9  -  Big  South  Foric:  Critical  Habitat  for 
Cumberland  combshell,  Cumberland  elktoe, 
and  Oyster  mussel 


This  map  is  provided  for  illustrative  purposes  of  critical 
habitat  only.  For  the  precise  legal  definition  of  critical 
habitat,  please  refer  to  the  narrative  unit  descriptions. 
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Unit  9A  -  Big  South  Fork:  Critical  Habitat  for 
Cumberland ian  combshell,  Cumberland  elktoe, 
and  Oyster  mussel 


^^Proposed  Critical  Habitat 
y\yMaior  Streams 
yAy  County  Boundaries 
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This  map  is  provided  for  illustrative  purposes  of  critical 
habitat  only.  For  the  precise  legal  definition  of  critical 
habitat,  please  refer  to  the  narrative  unit  descriptions. 
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Unit  9B  -  Big  South  Fork:  Critical  Habitat  for 
Cumberland  ian  combshell,  Cumberland  elktoe, 
and  Oyster  mussel 


Miles 


A^Proposed  Critical  Hatritat 
>%/  Major  Streartre 
A/  CountyBoundaries 


KENTUCKY 


This  map  is  provided  for  illustrative  purposes  of  critical 
habitat  only.  For  the  precise  legal  definition  of  critical 
habitat,  please  refer  to  the  narrative  unit  descriptions. 
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(xii)  Unit  10.  Buck  Creek,  Pulaski 
County,  Kentucky.  This  is  a  critical 
habitat  unit  for  the  Cumberlandian 
combshell  and  oyster  mussel. 


(A)  Unit  10  includes  the  Buck  Creek 
mainstem  firo'm  the  State  Road  192 
Bridge  (-84.43  longitude.  37.06 
latitude)  upstream  to  the  State  Road  328 


Bridge  ( -  84.56  longitude.  37.32 
latitude)  in  Pulaski  Coimty,  Kentucky. 

■  (B)  Map  of  Unit  10  follows: 
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Unit  10  -  Buck  Creek:  Critical  Habitat  for 
Cumberlandian  combshell  and  Oyster  mussel 
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This  map  is  provided  for  illustrative  purposes  of  critical 
habitat  only.  For  the  precise  legal  definition  of  critical 
habitat,  please  refer  to  the  narrative  unit  descriptions. 
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(xiii)  Unit  11.  Sinking  Creek,  Laurel 
County,  Kentucky.  This  is  a  critical 
habitat  unit  for  the  Cumberland  elktoe. 


tA)  Unit  11  includes  the  mainstem  of  confluence  with  Laurel  Branch  ( -  84.17 

Sinking  Creek  from  its  confluence  with  longitude,  57.09  latitude)  in  Laurel 

the  Rockcastle  River  ( -  84.28  longitude.  County,  Kentucky. 

37.10  latitude)  upstream  to  its  (B)  Map  of  Unit  1 1  follows: 
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Unit  11  -  Sinking  Creek:  Critical  Habitat  for 
Cumberland  elktoe 
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This  map  is  provided  for  illustrative  purposes  of  critical 
habitat  only.  For  the  precise  legal  definition  of  critical 
habftat,  please  refer  to  the  narrative  unit  descriptions. 
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(xiv)  Unit  12.  Marsh  Creek,  McCreary          (A)  Unit  12  includes  the  Marsh  Creek  92  bridge  ( -  84.35  longitude.  36.66 

County,  Kentucky.  This  is  a  critical             mainstem  from  its  confluence  with  the  latitude)  in  McCreary  Coimty,  Kentucky, 

habitat  unit  for  the  Cumberland  elktoe.       Cumberland  River  { -  84.35  longitude,  fowM       r  i  t  •• . «  *  n 

36.78  latitude)  upstream  to  State  Road  ^^^  ^P  °^  ^"**  ^^  follows:       - 
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Unit  12  -  Marsh  Creek:  Critical  Habitat  for 
Cumberland  elktoe ■    ' 
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This  map  is  provided  for  illustrative  purposes  of  critical 
habitat  only.  For  the  precise  legal  definition  of  critical 
habitat,  please  refer  to  the  narrative  unit  descriptions. 
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(xv)  Unit  13.  Laurel  Fork,  Claiborae 
Coimty,  Tennessee,  and  Whitley 
Coimty,  Kentucky.  This  is  a  critical 
habitat  unit  for  the  Cumberland  elktoe. 

(A)  Unit  13  includes  the  mainstem  of 
the  Laurel  Pork  of  the  Ciunberland  River 


from  the  boundary  between  Claiborne 
and  Campbell  Counties  ( -  84.00 
longitude,  36.58  latitude)  upstream  to 
rkm  11  (rmi  6.85)  in  Whitley  County, 
Kentucky.  The  upstream  terminus  is  2 
rivOT  miles Jipstream  of  the  Kentucky/ 


Tennessee  State  line  ( -  84.00  longitude, 
36.60  latitude). 

(B)  Map  of  Unit  13  follows: 


Vi 
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Unit  13  -  Laurel  Fork:  Critical  Habitat  for 
Cumberlandian  elktoe 
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This  map  is  provided  for  illustrative  purposes  of  critical 
habitat  only.  For  the  precise  legal  definition  of  critical 
habit3t,  please  refer  to  the  narrative  unit  descriptions. 
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Dated:  May  19,  2003. 

Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 
[FRL-7504-3] 
RIN  2060-AK28 

Protection  of  Stratospheric  Ozone: 
Listing  of  Substitutes  for  Ozone- 
Depleting  SutMtances— n-Propyl 
Bromide 

AGENCY:  Environmental  Protection 
Agency. 

ACTKM:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to  list  n- 
propyl  bromide  (nPB)  as  an  acceptable 
sulMtitute  for  ozone-depleting 
substances  (ODSs),  subject  to  use 
conditions,  in  the  solvent  cleaning 
sector  and  aerosol  solvents  and  adhesive 
end  uses  under  the  U.S.  Environmental 
Protection  Agency's  (EPA  or  "we") 
Significant  New  Alternatives  Policy 
(SNAP)  program.  The  SNAP  program 
implements  section  612  of  the  amended 
Clean  Air  Act  of  1990  (CAA),  which 
requires  EPA  to  evaluate  substitutes  for 
ODSs  in  order  to  reduce  overall  risk  to 
hiiman  health  and  the  environment. 
While  we  find  that  nPB  has  a  short 
atmospheric  lifetime  and  low  ozone 
depletion  potential  when  emitted  from 
locations  in  the  continental  U.S.,  the 
Agency  cautions  that  significant  use  of 
nPB  closer  to  the  equator  poses 
significant  risks  to  the  stratospheric 
ozone  layer.  Further,  if  workplace 
exposure  to  nPB  is  poorly  controlled,  it 
may  increase  health  risks  to  workers.  In 
the  interim,  until  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  develops  a  mandatory 
workplace  exposure  limit  under  Section 
6  of  the  Occupational  Safety  and  Health 
Act,  the  Agency  recommends  that' users 
of  nPB  adhere  to  an  acceptable  exposure 
limit  of  25  parts  per  million  (ppm)  over 
an  eight-hoiu  time-weighted  average. 

In  today's  action,  EPA  proposes  that 
the  use  of  nPB  is  acceptable  subject  to 
a  use  condition,  in  a  limited  number  of 
specific  applications  where  emissions 
can  be  tightly  controlled  for  both 
environmental  and  exposiue  concerns. 
The  proposal  only  allows  the  use  of  nPB 
as  a  solvent  in  metals,  precision,  and 
electronics  cleaning,  and  in  aerosol 
solvent  and  adhesive  end-uses.  EPA  is 
proposing  to  list  nPB  as  an  acceptable 
substitute  for  chlorofluorocarbon  (CFC)- 
113,  hydrochlorofluorocarbon  (HCFC)- 
141b,  and  methyl  chloroform  when  used 
in  aerosol  solvent  and  adhesive  end 
uses,  subject  to  the  condition  that  nPB 
used  in  these  end  uses  not  contain  more 
than  0jP5%  isopropyl  bromide  by 


weight  before  adding  stabilizers  or  other 
chemicals.  We  are  also  proposing  to  list 
nPB  as  an  acceptable  substitute  for 
CFC-113  and  methyl  chloroform  in 
general  metals  cleaning,  electronics 
cleaning,  and  precision  cleaning,  subject 
to  the  condition  that  nPB  used  in  these 
end  uses  not  contain  more  than  0.05% 
isopropyl  bromide  by  weight  before 
adding  stabilizers  or  other  chemicals. 

DATES:  Comments  must  be  received  in 
writing  by  August  4,  2003. 

ADDRESSES:  Comments  may  be 
submitted  by  mail  to:  Air  and  Radiation 
Docket,  Environmental  Protection 
Agency,  Mailcode  6102T,  1200 
Pennsylvania  Ave..  NW.,  Washington, 
DC  20460.  Attention  Docket  ID  No. 
OAR-2002-0064.  Comments  may  also 
be  submitted  electronically,  by 
facsimile,  or  through  hand  delivery/ 
courier.  Follow  the  detailed  instructions 
as  provided  at  the  beginning  of  the 
"supplementary  information"  section. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  about  this  proposed 
rule,  contact  Margaret  Sheppaid  by 
telephone  at  (202)  564-9163,  or  by  e- 
mail  at  sheppard.margaret@epa.gov. 
Notices  and  rulemakings  und^r  the 
SNAP  program  are  available  on  EPA's 
Stratospheric  Ozone  World  Wide  Web 
site  at  http://www.epa.gov/ozone/snap/ 
regs. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Cootento 

I.  General  Infonnation 

A.  Regulated  entities 

B.  How  can  I  get  copies  of  related 
infonnation? 

C.  How  and  to  whom  do  I  submit 
conunents? 

D.  How  should  I  submit  CBI  to  the  agency? 

E.  Acronyms  and  abbreviations  used  in  the 
preamble 

II.  How  does  the  Significant  New 

Alternatives  Policy  (SNAP)  program 
work? 

A.  What  are  the  statutory  requirements  and 
authority  for  the  SNAP  program? 

B.  How  do  the  regulations  for  the  SNAP 
program  work? 

C.  Where  can  I  get  additional  mformation 
about  the  SNAP  program? 

in.  Is  EPA  listing  n-propyl  bromide  as  an 
acceptable  substitute  for  ozone-depleting 
substances? 

A.  What  is  EPA  proposing  today? 

B.  What  i;  n-propyl  bromide? 

C.  What  industrial  sectors  are  included  in 
our  proposed  decision? 

IV.  What  did  EPA  consider  in  preparing 

today's  proftosal? 
A.  Toxicity 
1.  What  Acceptable  Exposure  Limit  is  EPA 

recommending  for  n-propyl  bromide, 

and  why? 

a.  Summary  of  toxicity  studies 

b.  Derivation  of  an  AEL  for  nPB 


c.  Overview  of  the  Center  for  Evaluation  of 
Risk  to  Human  Reproduction  (CERHR) 
Expert  Panel  Report 

d.  AELs  suggested  by  other  reviewers  and 
outside  parties 

e.  Feasibility  of  meeting  the  AEL  for  nPB 
in  each  sector 

2.  Are  there  other  entities  that  may  set 
workplace  standards  for  nPB? 

3.  Is  the  general  population  exposed  to  too 
much  nPB? 

4.  What  limit  is  EPA  setting  on  isopropyl 
bromide  contamination  of  n-propyl 
bromide  as  a  condition  of  acceptability, 
and  why? 

B.  Ozone  depletion  potential 

C.  Global  warming  potential  « 

D.  Flanmiability 

E.  Other  environmental  concerns 

F.  Comparison  of  nPB  to  other  solvents 

V.  What  other  foctors  did  EPA  consider  that 

are  unique  to  nPB? 

A.  Continued  review  of  nPB  by  other 
federal  and  international  programs 

B.  Potential  market  for  n-propyl  bromide 

C.  Estimated  economic  impacts  on 
businesses 

VI.  How  is  EPA  responding  to  comments  on 

the  advance  notice  of  proposed 
rulemaking  and  December  18,  2000 
notice  of  data  availability? 
Vn.  What  should  I  include  in  my  comments 
on  EPA's  proposal? 

VIII.  What  is  the  federal  government  doing  to 
help  businesses  use  nPB  safely? 

IX.  How  can  I  use  nPB  as  safely  as  possible? 

X.  Statutory  and  Executive  Order  Reviews 

XI.  References 


I.  General  Infbrmatioii 

A.  Regulated  Entities 

Today's  proposal  would  regulate  the 
use  of  n-propyl  bromide  as  a  solvent 
used  in  industrial  equipment  for  metals 
cleaning,  electronics  cleaning,  or 
precision  cleaning,  and  as  an  aerosol 
solvent  and  a  carrier  solvent  in 
adhesives.  Businesses  that  currently 
might  be  using  nPB,  or  might  want  to 
use  it  in  the  future,  include: 

•  Businesses  that  clean  metal  parts, 
such  as  automotive  manufactiuvrs, 
machine  shops,  machinery 
manufacturers,  and  electroplaters. 

•  Businesses  that  manufactiu« 
electronics  or  computer  equipment. 

•  Businesses  that  require  a  high  level 
of  cleanliness  in  removing  oil,  grease,  or 
wax,  such  as  for  aerospace  apphcations 
or  for  manufactiu^  of  optical  equipment. 

•  Foam  fabricators  that  glue  pieces  of 
polyiuethane  foam  together  or  foam 
cushion  manufactiu«rs  that  glue  fabric 
aroiud  a  cushion. 

•  Furniture  manufacturers  that  use 
adhesive  to  attach  wood  parts  to  floors, 
tables  and  counter  tops. 

Regiilated  entities  may  include: 
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Table  1  .—Potentially  Reguuted 
Entities,  by  North  American  In- 
dustrial   CLASSIFICATION    SYSTEM 

(NAICS)  Code  or  Subsector 


Category 

NAICS 

code  or 

sut>seclor 

Description  of  reg- 
ulated entities 

Industry  

331 

Primary  metal 
manufacturing 

IrxJustry  

33? 

Fabricated  metal 
prodiict  manu- 
facturing 

Industry  

333 

Machinery  manu- 
facturing 

Industry  

334 

Computer  and 
electronic  prod- 
uct manufac- 
turing 

IrKJustry  

336 

Transportation 
equipment  man- 
ufacturing 

Industry  

337 

Fumiture  and  re- 
lated product 
manufacturing 

Industry  

326150 

Urethane  and 

• 

other  foam  prod- 
uct (exc^  poly- 
styrene) 
manufacturing 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  a  guide  regarding 
entities  likely  to  be  regulated  by  this 
action.  If  you  have  any  questions  about 
whether  this  action  appUes  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  section,  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  Related 
Information? 

1.  Docket 

EPA  has  established  an  official  public 
docket  for  this  action  under  Docket  ID 
No.  OAR-2002-0064  (continuation  of 
Docket  A-2001-07).  The  official  public 
docket  consists  of  the  dociunents 
specifically  referenced  in  this  action, 
any  piiblic  conunents  received,  and 
other  infonnation  related  to  this  action. 
Hard  copies  of  documents  from  prior  to 
the  pubUc  comment  period  are  found 
imder  Docket  ED  No.  A-2001-07. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the  Air 
and  Radiation  Docket  in  the  EPA  Docket 
Center.  (EPA/DC)  EPA  West,  Room 
B102, 1301  Constitution  Ave.,  NW., 
Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  ajn.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 


Reading  Room  is  (202)  566-1742,  and 
the  telephone  number  for  the  Air  and 
Radiation  Docket  is  (202)  566-1742. 

2.  Electroniib  Access 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  conunents, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identffication  number. 

Certain  types  of  infonnation  will  not 
be  placed  in  the  EPA 
Dockets. Information  claimed  as  CBI  and 
other  information  whose  disclosure  is 
restricted  by  statute,  which  i«  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  %vill 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  fecility 
identified  in  section  I.B.I,  above. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identffies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  aloi;ig  with  a  brief  description 
written  by  the  docket  staff. 


C.  How  and  to  Whom  Do  I  Submit 
Comtnents? 

You  may  submit  comments 
electronically,  by  mail,  by  facsimile,  or 
through  hand  delivery/courier.  To 
ensiue  proper  receipt  by  EPA,  identify 
the  appropriate  docket  identification 
ntunber  in  the  subject  line  on  the  first         'J 
page  of  your  comment.  Please  ensure 
that  your  comments  are  submitted 
within  the  specified  comment  period. 
Comments  received  after  the  close  of  the 
conunent  period  will  be  marked  "late." 
EPA  is  not  required  to  consider  these 
late  comments.  If  you  wish  to  submit 
CBI  or  inforpiation  that  is  otherwise 
protected  by  statute,  please  follow  the 
instructions  in  section  I.D.  Do  not  use 
EPA  Dockets  or  e-mail  to  submit  CBI  or 
information  protected  by  statute. 

1.  Electronically.  If  you  submit  .an 
electronic  conunent  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact  . 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  casQ  EPA  cannot  read  yoiu  comment 
due  to  technical  difficulties  or  heeds 
further  infonnation  on  the  substance  of 
yoiu  conunent.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any    - 
identifying  or  contact  infonnation 
provided  in  the  body  of  a  comment  will 
be  Included  as  part  of  the  conunent  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  caimot  read  your 
comment  due  to  technical  difficulties 
^nd  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

Your  use  of  EPA's  electronic  public 
docket  to  submit  comments  to  EPA 
electronically  is  EPA's  preferred  method 
for  receiving  comments.  Go  directly  to 
EPA  Dockets  at  http://www.epa.gov/ 
edocket,  and  follow  the  online 
instructions  for  submitting  comments. 
To  access  EPA's  electronic  public 
docket  from  the  EPA  Internet  Home 
Page,  select  "Infonnation  Sources," 
"Dockets,"  and  "EPA  Dockets."  Once  in 
the  system,  select  "search,"  and  then 
key  in  Docket  ID  No.  OAR-2002-0064. 
The  system  is  an  "anonymous  access" 
system,  which  means  EPa  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  imless  you 
provide  it  in  the  body  of  your  comment. 

Conunents  may  be  sent  by  electronic 
mail  (e-mail)  to  A-And-R- 
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Docket@epa.gov,  Attention  Docket  ID 
No.  OAR-2002-0064.  In  contrast  to 
EPA's  electronic  public  docket,  EPA's  e- 
mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket,  EPA's  e-mail  system 
automatically  captures  yoiu  e-mail 
address.  E-mail  addresses  that  are 
automatically  captiired  by  EPA's  e-mail 
system  are  included  as  part  of  the 
conunent  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

You  may  submit  comments  on  a  disk 
or  CD  ROM  that  you  mail  to  the  mailing 
address  identified  in  section  I.B.I. 
These  electronic  submissions  will  be 
accepted  in  WordPerfect  or  ASCD  file 
format.  Avoid  the  use  of  special 
characters  and  any  form  of  encryption. 

2.  By  Mail.  Send  two  copies  of  your 
comments  to:  Air  and  Radiation  Docket, 
Environmental  Protection  Agency, 
Mailcode:  6102T,  1200  Pennsylvania 
Ave.^  NW.,  Washington  DC.  20460, 
Attention:  Docket  ID  No.  OAR-2002- 
0064. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  EPA  Docket 
Center,  (EPA/DC)  EPA  West,  Room 
B102,  1301  Constitution  Ave.,  NW., 
Washington,  DC,  Attention  Docket  ID 
No.  OAR-2002-0064.  Such  deliveries 
are  only  accepted  during  the  Docket's 
normal  hotus  of  operation  as  identified 
in  section  I.B.I. 

4.  By  Facsimile.  Fax  your  comments 
to:  202-566-1741,  Attention:  Docket  ID 
No.  OAR-2002-0064. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  Send  or  deliver 
information  identified  as  CBI  only  to  the 
following  address:  Margaret  Sheppard, 
U.S.  EPA,  4th  floor,  501  3rd  Street  NW.. 
Washington  DC  20001,  via  delivery 
service.  You  may  claim  information  that 
you  submit  to  EPA  as  CBI  by  marking 
any  part  or  all  of  that  information  as  CBI 
(if  you  submit  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 


docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  considt  the  person  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 

section. 

E.  Acronyms  and  Abbreviations  Used  in 
the  Preamble 

Below  is  a  list  of  acronjrms  and 
abbreviations  used  in  this  document. 

1,1,1 — the  ozone-depleting  chemical 
1,1,1-trichloroethane,  CAS  Reg.  No.  71- 
55-6;  also  called  TCA,  methyl 
chloroform,  or  MCF 

1-BP — the  chemical  1-bromopropane, 
CaHTBr.  CAS  Reg.  No.  106-94-5;  also 
called  n-propyl  bromide  or  nPB 

2-BP — the  chemical  2-bromopropane, 
C3H7Br.  CAS  Reg.  No.  75-26-3;  also 
called  isopropyl  bromide  or  iPB 
2-D — two-dunensional 
3-D — three  dimensional 
ACGDi — American  Congress  of 
Governmental  Industrial  Hygienists 
AJ?I/-— acceptable  exposiue  limit 
AFEAS — Alternative  Flurocarbon 
Environmental  Acceptability  Study 
AfC— Akaike  Information  Criterion 
AIHA — American  Industrial 
Hygienists  Association 

A/VPflA#— Advance  Notice  of 
Proposed  Rulemaking 

ASTM— American  Society  for  Testing 
and  Materials 
BMD — benchmark  dose 
BMDL — benchmark  dose  lowerbound, 
the  lower  95% -confidence  level  boimd 
on  the  dose/exposure  associated  with 
the  benchmark  response 
BMR — benchmark  response 
BSOC — Brominated  Solvents 
Consortium 
CAA — Clean  Air  Act 
CAS  Reg.  No. — Chemical  Abstracts 
Service  Registry  Identification  Number 

CBI — Confidential  Business 
Information 

CEflHR— Center  for  the  Evaluation  of 
Risks  to  Human  Reproduction 

CFC-113 — ^the  ozone-depleting 
chemical  trifluorotrichloroethane. 
C2CI3F3,  CAS  Reg.  No.  76-13-1 
CFCs — chl  oro  fl  uor  ocarbons 
CFTt— Code  of  Federal  Regulations 
CNS — Central  nervous  system 
£PA— the  United  States 
Environmental  Protection  Agency 
FR — Federal  Register 
GLP — Good  Laboratory  Practice 
GWP— global  warming  potential 
HCFC-123 — the  ozone-depleting 
chemical  l,2-dichloro-l,1.2- 
trifluoroethane.  CAS  Reg.  No.'306-83-2 


HCFC^141b — ^the  ozone-depleting 
chemical  l.l,l-trichloro-2-fluoroethane. 
CAS  Rm.  No.  1717-00-6 

HCFC-225ca/cb — the  commercial 
mixture  of  the  two  ozone-depleting 
chemicals  3,3-dichloro-l,l,1.2,2- 
pentafluoro-propane,  CAS  Reg.  No.  422- 
56-0  and  3,3-dichloro-l, 1.2.2,3- 
pentafluoropropane.  CAS  Reg.  No.  507- 
55-1 

HCFCs— hydrochlorofluoroearbons 
HEC — human  equivalent 
concentration 

HFS/S— Hazard  Evaluatioa  System 
and  Information  Service  of  the 
California  Department  of  Health 
Services 

HFC-245fa—the  chemical  1,1.3.3.3- 
pentafluoropropane.  CAS  Reg.  No.  460- 
73-1 

HFC-365mfc—the  chemical  1.1.3.3.3- 
pentafluorobutane,  CAS  Reg.  No.  405- 
58-6 

HFC-^310mee—ihe  chemical 
1,1, 1,2, 3,4,4,5, 5, 5-decalluoropentane. 
CAS  Reg.  No.  138495-42-8 

HFCa — ^hydrofluorocarbons 

HFEs — hydrofluoroethers 

HHE — ^health  hazard  evaluation 

HSIA — Halogenated  Solvents  Industry 
Alliance 

MRC— International  Agency  for 
Research  on  Cancer 

ICF—\CF  Consulting 

ICR — Information  Collection  Request 

iPB— isopropyl  bromide,  CsHTBr,  CAS 
Reg.  No.  75-26-3,  an  isomer  of  n-propyl 
bromide;  also  called  2-bromopropane  or 
2-BP 

^PCC— International  Panel  on  Climate 
Change 

IRTA — ^Institute  for  Research  and 
Technical  Assistance 

LOAEL — Lowest  Observed  Adverse 
Effect  Level 

AfF— modifying  factor 

MSDS— Material  Safety  Data  Sheet 

NA/CS— North  American  Industrial 
Classification  System 

NESHAP— National  Emission 
Standards  for  Hazardous  Air  Pollutants 

MEWS— National  Institute  of 
Environmental  Health  Services 

MOS/i— National  Institute  for 
Occupational  Safety  and  Health 

NOAEL—No  Observed  Adverse  Effect 
Level 

NOEL— No  Observed  Effect  Level 

nPB— n-propyl  bromide,  CsHTBr,  CAS 
Reg.  No.  106-94-5;  also  called  1- 
bromopropane  or  1-BP 

NPflA#— Notice  of  Proposed 
Rulemaking 

NTP— National  Toxicology  Program 

NTTAA — National  Technology 
Transfer  and  Advancement  Act 

ODP— ozone  depletion  potential 

ODS — ozone-depleting  substance 

OhiB — U.S.  Office  of  Management  and 
Budget 
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OSHA — U.S.  Occupational  Safety  and 
Health  Administration 

PCBTF— parachlorobenzotrifluoride, 
CAS  Reg.  No.  98-56-6 

PEL — Permissible  Exposure  Limit 

•PEflC— perchloroethylene.  also  called 
tetrachloroethylene;  C2CI4.  CAS  Reg.  No. 
127-18-4 

POD — point  of  departure 

ppm — parts  per  million 

RCRA — ^Resource  Conservation  and 
Recovery  Act 

flFA— Regulatory  Flexibility  Act 

fl/C— reference  concentration 

RfD — reference  dose 

SBREFA—SmaW  Business  Regulatory 
Enforcement  Fsiimess  Act 

SNAP— Significant  New  Alternatives 
Policy 

STEL — short  term  exposure  limit 

TCA — the  ozone-depleting  chemical 
1,1,1-trichloroethane.  CAS  Reg.  No.  71- 
55-6;  also  called  1,1.1.  methyl 
chloroform,  or  MCF 

TCE— trichloroethylene,  C2CI3H,  CAS 
Reg.  No.  79-01-6 

TEAP— Technical  and  Economic 
Assessment  Panel  of  the  United  Nations 
Environmental  Programme 

rSCA — ^Toxic  Substances  Control  Act 

TWA — ^time-weighted  average 

LTF— uncertainty  factor 

UMRA — Unfunded  Mandates  Reform 
Act 

LWEP— United  Nations 
Environmental  Programme 

VMSs— volatile  methyl  siloxanes 

VOC— volatile  organic  compound 

n.  How  Does  the  Significant  New 
Alternatives  Policy  (SNAP)  Program 
Work? 

A.  What  Are  the  Statutory  Requirements 
and  Authority  for  the  SNAP  Program? 

Section  612  of  the  Clean  Air  Act 
(CAA)  authorizes  EPA  to  develop  a 
program  for  evaluating  alternatives  to 
ozone-depleting  substances,  referred  to 
as  the  Significant  New  Alternatives 
Policy  (SNAP)  program.  The  major 
provisions  of  section  612  are: 

•  Rulemaking — Section  612(c) 
requires  EPA  to  promulgate  rules 
making  it  unlawful  to  replace  any  class 
I  (chlorofluorocarbon,  halon,  carbon 
tetrachloride,  methyl  chloroform,  and 
hydrobromofluorocarbon)  or  class  II 
(hydrochlorofluorocarbon)  substance 
with  any  substitute  that  the 
Administrator  determines  may  present 
adverse  effects  to  human  health  or  the 
environment  where  the  Administrator 
has  identified  an  alternative  that  (1) 
reduces  the  overall  risk  to  human  health 
and  the  environment,  and  (2)  is 
currently  or  potentially  available. 

•  Listing  of  Unacceptable/Acceptable 
Substitutes— Section  612(c)  also 


requires  EPA  to  publish  a  list  of  the 
substitutes  unacceptable  for  specific 
uses.  We  must  publish  a  corresponding 
list  of  acceptable  alternatives  for 
specific  uses. 

•  Petition  Process— Section  612(d) 
grants  the  right  to  any  person  to  petition 
EPA  to  add  a  substitute  to  or  delete  a 
substitute  from  the  lists  published  in 
accordance  with  section  612(c).  EPA  has 
90  days  to  grant  or  deny  a  petition. 
Where  the  Agency  grants  the  petition, 
we  must  publish  the  revised  lists  within 
an  additional  six  months. 

•  -90-day  Notification — Section  612(e) 
requires  EPA  to  require  any  person  who 
produces  a  chemical  substitute  for  a 
class  I  substance  to  notify  the  Agency 
not  less  than  90  days  before  new  or    . 
existing  chemicals  are  introduced  into 
interstate  commerce  for  significant  new 
uses  as  substitutes  for  a  class  1 
substance.  The  producer  must  also 
provide  the  Agency  with  the  producer's 
health  and  safety  studies  on  such 
substitutes. 

•  Outreach— Section  612(b)(1)  states 
that  the  Administrator  shall  seek  to 
maximize  the  use  of  federal  research 
facilities  and  resources  to  assist  users  of 
class  I  and  11  substances  in  identifying 
and  developing  alternatives  to  the  use  of 
such  substances  in  key  commercial 
applications. 

•  C/earinghouse— Section  612(b)(4) 
requires  the  Agency  to  set  up  a  public 
clearinghouse  of  alternative  chemicals, 
product  substitutes,  and  alternative 
manufacturing  processes  that  are 
available  for  products  and 
manufacturing  processes  which  use 
class  I  and  II  substances. 

B.  How  Do  the  Regulations  for  the  SNAP 
Program  Work? 

On  March  18, 1994.  EPA  published 
the  original  rulemaking  (59  FR  13044) 
that  described  the  process  for 
administering  the  SNAP  program  and 
issued  our  first  acceptability  lists  for 
substitutes  in  the  major  industrial  use 
sectors.  These  sectors  include: 
Refrigeration  and  air  conditioning;  foam 
blowing;  solvents  cleaning;  fire 
suppression  and  explosion  protection; 
sterilants;  aerosols;  adhesives,  coatings 
and  inks;  and  tobacco  expansion.  These 
sectors  comprise  the  principal  industrial 
sectors  that  historically  consumed  large 
volumes  of  ozone-depleting  substances. 

Anyone  who  produces  a  substitute  for 
,an  ODS  must  provide  the  Agency  with 
health  and  safety  studies  on  the 
substitute  at  least  90  days  before 
introducing  it  into  interstate  commerce 
for  significant  new  use  as  an  alternative. 
This  requirement  applies  to  chemical 
manufacturers,  but  may  include 
importers,  formulators  or  end-users 


when  they  are  responsible  for 
introducing  a  substitute  into  commerce. 

The  Agency  has  identified  four 
possible  decision  categories  for 
substitutes:  acceptable;  acceptable 
subject  to  use  conditions;  acceptable 
subject  to  narrowed  use  limits;  and 
unacceptable. 

Use  conditions  and  narrowed  use 
limits  are  both  considered  "use 
restrictions"  and  are  explained  below. 
Substitutes  that  are  deemed  acceptable 
with  no  use  restrictions  (no  use 
conditions  or  narrowed  use  limits)  can 
be  used  for  all  applications  within  the 
relevant  sector  end-use.  Substitutes  that 
are  acceptable  subject  to  use  restrictions 
may  be  used  only  in  accordance  with 
those  restrictions.  It  is  illegal  to  replace 
an  ODS  with  a  substitute  listed  as 
unacceptable. 

After  reviewing  a  substitute,  the 
Agency  may  make  a  determination  that 
a  substitute  is  acceptable  only  if  certain 
conditions  of  use  are  met  to  minimize 
risks  to  human  health  and  the 
environment.  We  describe  such 
substitutes  as  "acceptable  subject  to  use 
conditions."  If  you  use  these  substitutes 
without  meeting  the  associated  use 
conditions,  you  use  these  substitutes  in 
an  unacceptable  manner  and  you  could 
be  subject  to  enforcement  for  violation 
of  section  612  of  the  Clean  Air  Act. 

For  some  substitutes,  the  Agency  may 
permit  a  narrowed  range  of  use  within 
a  sector  (that  is,  we  may  limit  the  use 
of  a  substitute  to  certain  end- uses  or 
specific  applications  within  an  industry 
sector),  to  allow  alternatives  to  be  used 
in  specific  uses  that  would  otherwise  be 
deemed  unacceptable.  We  describe 
these  substitutes  as  "acceptable  subject 
to  narrowed  use  limits."  If  you  use  a 
substitute  that  is  acceptable  subject  to 
narrowed  use  limits,  but  use  it  in 
applications  and  end-uses  which  are  not 
specified  as  acceptable  in  the  narrowed 
use  limit,  you  are  using  these  substitutes 
in  an  imacceptable  manner  and  you 
could  be  subject  to  enforcement  for 
violation  of  section  612  of  the  Clean  Air 
Act. 

The  Agency  publishes  its  SNAP 
program  decisions  in  the  Federal 
Register.  For  those  substitutes  that  are 
deemed  acceptable  subject  to  use 
restrictions  (use  conditions  and/or 
narrowed  use  limits),  or  for  substitutes 
deemed  imacceptable,  we  first  publish 
these  decisions  as  proposals  to  allow  the 
public  opportimity  to  comment,  and  we 
publish  final  decisions  as  final 
rulemakings. 

In  contrast,  we  publish  substitutes 
that  are  deemed'acceptable  with  no 
restrictions  in  "notices  of  acceptability," 
rather  than  as  proposed  and  final  rules. 
As  described  in  the  rule  implementing 
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the  SNAP  program  (59  FR  13044),  we  do 
not  believe  that  rulemaking  procedures 
are  necessary  to  list  alternatives  that  are 
acceptable  without  restrictions  because 
such  listings  neither  impose  any 
sanction  nor  prevent  anyone  from  using 
a  substitute. 

Many  SNAP  listings  include 
"comments"  or  "ftirther  information." 
These  statements  provide  additional 
information  on  substitutes  that  we 
determine  are  either  unacceptable, 
acceptable  subject  to  narrowed  use 
limits,  or  acceptable  subject  to  use 
conditions.  Since  this  additional 
information  is  not  part  of  the  regulatory 
decision,  you  are  not  required  to  follow 
these  statements  to  use  a  substitute 
unless  they  specifically  reference 
regulatory  requirements.  The  further 
information  does  not  necessarily 
include  all  other  legal  obligations 
pertaining  to  the  use  of  the  substitute. 
However,  we  encourage  users  of 
substitutes  to  apply  all  statements  in  the 
"Further  Information"  column  in  their 
application  of  these  substitutes, 
regardless  of  any  regulatory 
requirements.  In  many  instances,  the 
information  simply  refers  to  sound 
operating  practices  that  have  already 
been  identified  in  existing  industry  and/ 
or  building-code  standards.  Thus,  many 
of  the  comments,  if  adopted,  would  not 
require  the  affected  industry  to  make 
■  significant  changes  in  existing  operating 
practices. 

C.  Where  Can  I  Get  Additional 
Information  About  the  SNAP  Program? 

For  copies  of  the  comprehensive 
SNAP  lists  of  substitutes  or  additional  ^ 
information  on  SNAP,  look  at  EPA's 
Ozone  Depletion  World  Wide  Web  site 
^t  http://www.epa.gov/ozone/snap/lists/ 
index.html.  For  more  information  on  the 
Agency's  process  for  administering  the 
SNAP  program  or  criteria  for  evaluation 
of  substitutes,  refer  to  the  SNAP  final 
rulemaking  published  in  the  Federal 
Register  on  March  18.  1994  (59  FR 
13044),  codified  at  Code  of  Federal 
Regulations  at  40  CFR  part  82,  subpart 
G.  You  can  find  a  complete  chronology 
of  SNAP  decisions  and  the  appropriate 
Federal  Register  citations  at  http:// 
www.epa.gov/ozone/snap/chTon.html. 

in.  Is  EPA  Listing  n-Propyl  Bromide  as 
an  Acceptable  Substitute  for  Ozone- 
Depleting  Substances? 

A.  What  Is  EPA  Proposing  Today? 

EPA  is  proposing  today  to  list  n- 
propyl  bromide  (nPB)  acceptable, 
subject  to  use  conditions,  for  use  as  a 
substitute  for  CFG-113  and  methyl 


chloroform  '  in  metals,  precision  and 
electronics  cleaning,  and  acceptable, 
subject  to  use  conditions,  for  use  as  a 
substitute  for  CFC-113,  methyl 
chloroform  and  HCFC-14lb  in 
adhesives  and  aerosol  solvent  end  uses. 
^  The  use  conditions  for  each  end  use 
provide  that  nPB  not  contain  more  than 
0.05%  isopropyl  bromide  (iPB)^  by 
weight  before  adding  stabilizers  or  other 
chemicals.  By  this,  we  mean  the 
chemical  n-propyl  bromide  that  is 
produced  by  the  manufactiuer  or 
reclaimed  by  a  recycler  before  other 
substances  are  added,  such  as 
stabilizers,  other  solvents,  or  adhesive 
solids.  End  users  would  need  to  keep 
docimientation  for  two  years  from  the 
date  on  the  documentation  to  show  that 
the  nPB-based  product  that  they  are 
using  contains  no  more  than  0.05%  iPB 
in  the  nPB.  EPA's  decision  is  based 
upon  comparing  environmental  and 
health  risks  associated  with  the  use  of 
nPB  in  specific  applications  in  the 
United  States,  compared  to  other 
available  alternatives.  Based  on  our 
review,  the  impact  of  using  nPB  in  the 
U.S.  does  not  warrant  listing  the 
chemical  as  an  unacceptable  substitute 
under  the  SNAP  program. 

We  recommend,  but  do  not  require, 
that  users  in  all  industrial  sectors 
adhere  to  EPA's  recommended 
guideline  for  worker  exposure  of  25 
parts  per  million  (ppm)  over  an  eight- 
hour  time-weighted  average.  While  we 
believe  it  is  possible  to  achieve  the 
recommended  exposure  limit  of  25  ppm 
in  the  kinds  of  applications  listed  above, 
we  are  concerned  about  potentially  high 
emissions  and  exposure  levels  of  nPB  in 
adhesive  applications  in  particular. 
Consequently,  EPA  intends  to  work 
with  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  to  develop  information  for 
employers  and  workers  at  facihties  that 
use,  or  could  use.  nPB.  NIOSH  and  state 
occupational  safely  and  health  agencies 
will  provide  technical  assistance  to  help 
ensure  a  safe  workplace  environment  if 
owners  or  workers  request  it. » 

EPA  strongly  recommends  that  users 
follow  responsible  use  practices 
suggested  by  the  manufacturer  when 
using  nPB.  You  can  also  reduce  risk  in 
the  workplace  by  monitoring  workers' 
levels  of  exposure  to  nPB.  These 
practices  will  reduce  the  risk  of  toxic 
effects  to  workers,  as  well  as  reducing 
the  impact  of  emissions  on  the  < 

environment. 


B.  What  Is  n-Propyl  Bromide? 

n-propyl  bromide  (nPB),  also  called  1- 
bromopropane,  is  a  non-flammable 
organic  solvent  with  a  strong  odor.  Its 
chemical  formula  is  C3H7Br.  Its 
identification  number  in  Chemical 
Abstracts  Service's  registry  (CAS  Reg. 
No.)  is  106-94-5.  nPB  is  used  to  remove 
wax,  oil,  and  grease  from  electronics, 
metal,  and  other  materials.  It  also  is 
used  as  a  carrier  solvent  in  adhesives. 
Some  brand  names  of  products  using 
nPB  are:  Abzol®,  EnSolv®,  and 
Solvon®  cleaners,  and  Whisper  Spray 
and  Fire  Retardant  Soft  Seam  6460 
adhesives. 

C.  What  Industrial  Sectors  Are  Included 
in  Our  Proposed  Decision? 

EPA  has  received  petitions  under 
CAA  Section  612(d)  to  add  nPB  to  the 
list  of  acceptable  alternatives  for  CFC- 
113,  methyl  chloroform,  and  HCFC- 
141b  in  the  solvent  cleaning  sector  for 
general  metals,  precision,  and 
electronics  cleaning,  as  well  as  in 
aerosol  solvent  and  adhesive 
applications.  3  Today's  {H-oposal  does ' 
not  list  nPB  as  a  substitute  for  HCFC- 
141b  for  the  solvent  cleaning  sector,  but 
does  list  nPB  as  an  acceptable  substitute 
for  HCFC-14lb,  subject  to  use 
conditions,  for  aerosol  solvents.  This  is  > 
because  EPA  previously  listed  HCFC- 
141b  as  imacceptable  for  use  in  non- 
aerosol  solvent  cleaning  applications 
because  of  the  availability  of  safer 
alternatives  (59  FR  13090;  March  18, 
1994),  and  listed  HCFC-141b  as 
acceptable  for  use  in  aerosol  solvents. 
No  one  may  legally  use  HCFC-14lb  for 
non-aerosol  solvent  cleaning  and, 
therefore,  no  one  would  substitute  for 
its  use. 

The  proposal  for  aerosol  solvents  only 
applies  to  a  limited  nimiber  of  aerosol 
solvent  applications  because  of  the 
Nonessential  Products  Ban  promulgated 
under  Section  610  of  the  Act  which 
prohibits  the  sale,  distribution,  or  offer 
for  sale  or  distribution  in  interstate 
commence  of  many  products  containing 
CFCs  and  HCFCs.  All  aerosol  products, 
pressurized  dispensers  and  foeun 
products  containing  or  manufactiu-ed 
with  CFCs  and  HCFCs— except  those 
specifically  exempted  by  the  regulations 
at  40  CFR  part  82,  subpart  C,  and  those 
that  are  listed  as  essential  medical 
devices  by  the  Food  and  IDrug 
Administration  at  21  CFR  2.125(e) — are 
banned  from  sale  and  distribution  in  the 


'  Methyl  chloroform  is  also  referred  to  as  1,1,1- 
trichloroethane,  TCA.  or  1.1,1. 

'  iPB  is  also  referred  to  as  2-broinopropaiie,  2- 
propyl  bromide,  or  2-BP.  Its  CAS  registration 
number  is  75-2fr-3. 


^  EPA  also  received  petitions  for  using  nPB  in  the 
foam  blowing  and  fire  suppression  sectors.  Because 
the  information  in  these  petitions  about  the  use  of 
nPB  is  incomplete,  EPA  was  unable  to  consider 
them.  Therefore,  today's  action  does  not  address 
nPB's  use  in  the  foam  blowing  and  fire  suppression 
sectors. 
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United  States.  Users  of  aerosol  solvents 
can  purchase  them  oidy  for  those 
applications  that  are  exempted  bt)m  the 
Non-Essential  Products  Ban.  The  SNAP 
program  applies  to  the  use  of  substitutes 
for  ODSs,  and  thus,  applies  only  to 
those  applications  where  ODSs  may  be 
used.  Therefore,  today's  proposed 
listing  only  applies  to  those  specific 
aerosol  solvent  applications  where 
ODSs  are  allowed  to  be  sold.  This  list 
of  permissible  uses  is  subject  to  change. 
Of  the  allowable  applications  for  aerosol 
solvents,  it  is  most  likely  that  nPB 
would  be  used  as  a  solvent  in: 

•  Lubricants,  coatings,  or  cleaning 
fluids  for  electrical  or  electronic 
equipment; 


•  Lubricants,  coating^,  or  cleaning 
fliuds  for  aircraft  maintenance;  or 

•  Spinnerrette  lubricants  and 
cleaning  sprays  used  in  the  production 
of  synthetic  fibers. 

In  addition,  no  one  has  specifically 
stated  that  they  use,  or  intend  to  use, 
nPB  in  coatings  or  inks.  Thus,  our 
proposed  ruling  only  addresses  nPB  use 
in  the  adhesives  end  use,  in  the 
adhesives,  coatings,  and  inks  sector.  We 
would  require  a  separate  SNAP 
submission  and  additional  information 
on  nPB  use  and  exposure  data  in 
coatings  and  inks  to  consider  its 
acceptability  in  those  applications. 

EPA  notes  that  the  SNAP  program 
currently  does  not  cover  some  uses  of 


solvents,  such  as  manual  cleaning, 
carriers  for  flame  retardants,  dry 
cleaning,  or  paint  stripping.  Ozone- 
depleting  solvents  were  never  used  in 
significant  quantities  in  these 
applications,  compared  to  applications 
that  are  covered  by  the  SNAP'program, 
such  as  vapor  degreasing  or  cold  batch 
cleaning.  For  further  discussion,  see  the 
original  SNAP  rule  (March  18, 1994;  59 
FR  13089-13090  and  59  FR  13117- 
13120). 

We  summarize  our  proposed  actions 
by  sector  and  end  use  in  Table  2  below. 


Table  2.— Summary  of  Proposed  Actions  by  Sector  and  End  Use 


For  this  industrial 
sector... 


Solvents  Cleaning 


in  this  end  use.. 


we  propose  to  list  nPB  as  follows... 


as  a  substitute  tor  these  ozone  depleting 
sut>stances: 

CFC-113        ch'Sffilm'    HCFC-141b 


Metals  Cleaning ., Acceptable,  subfed  to  use  conditions^ 

Electronics  Cleaning Acceptable,  sul^ect  to  use  conditions^ 

Precision  Cleaning  Acceptable,  sul^ect  to  use  conditions^ 


X 
X 
X 


X 
X 
X 


Aerosols..., Aerosol  Solvents  Acceptable,  subject  to  use  cooditionsi 


Adhesives,  Coatir)gs, 
and  Inks. 


Adhesives  Aoceptabte,  subject  to  use  coreStlons^ 


I  In  order  to  use  nPB,  the  nPB  would  have  to  contain  no  nx>re  than  0.05%  IPS  by  weight  before  adding  stabilizers  or  other  chemicals. 


At  the  end  of  today's  action,  you  will 
find  language  that  we  are  proposing  to 
add  as  Appendix  L  to  subpart  G  of  40 
CFR  part  82  to  summarize  our  proposed 
listing  decisions.  Information  contained 
in  the  "Further  Information"  column  of 
those  tables  provides  additional 
information  on  nPB.  Although  EPA 
expects  nPB  users  to  conform  to  all 
information  shown  in  Appendix  L,  the 
"further  information"  is  not  part  of  the 
regulatory  decision,  and,  therefore,  is 
not  mandatory.  Also,  there  may  be  other 
legal  obligations  pertaining  to  the 
manu&cture,  use,  handling,  disposal  of 
nPB  that  are  not  included  in  the 
comments  listed  in  Appendix  L. 

IV.  What  Did  EPA  Cmwider  for  Today's 
Acceptability  Ded««Mi? 

To  assess  the  acceptability  of  any 
substitute,  includiiig  nPB,  EPA  reviews 
the  environmental  and  health  risks 
potentially  posed  by  the  substitute, 
including  ozone  depletion  potential, 
global  warming  potential,  flammability, 
and  toxicity.  Today's  action  on  nPB 
follows  the  publication  of  an  Advanced 
Notice  of  Proposed  Rulemaking 
(ANPRM)  published  in  the  Federal 
Register  on  February  18. 1999.  at  64  FR 
8043.  The  ANPRM  provided  the  public 


an  opportunity  to  review  the 
informaticHi  available  to  the  Agency  at 
that  time,  and  requested  additional 
information  and  comment  to  assist  in 
the  development  of  regulatory  options. 
In  particular,  the  ANPRM  asked  for 
information  on  those  key  parameters 
where  information  was  limited — ^that  is, 
the  toxicity,  ozone  depletion  potential, 
and  market  potential  of  nPB.  The 
Agency  also  issued  a  notice  on 
December  18,  2000  which  provided  the 
public  with  an  update  on  the 
information  EPA  had  received  regarding 
nPB's  ODP  and  toxicity,  and  provided  a 
summary  of  anticipated  next  steps  in 
developing  regulations  under  SNAP  for 
nPB  (65  FR  78977). 

Based  on  all  information  now 
available,  EPA  is  proposing  to  find  nPB 
acceptable  subject  to  use  conditions. 
The  Agency  is  concerned  that  excessive 
exposure  to  nPB  can  pose  risks  of 
adverse  health  effects  and  is 
recommending  a  workplace  exposure 
guideline  that  we  believe  will  protect 
wbikers  who  are  exposed  to  this 
chemical.  EPA  is  basing  this 
recommendation  on  several  factors, 
including  a  review  of  the  toxicological 
literature  and  a  subseqtient  risk 
evaluation  conducted  according  to  EPA 


guidelines  (adjusted  to  represent 
workplace  expbsiue),  and  consideration 
of  risk  management  principles.  EPA 
finds  that  it  is  possible  to  reduce 
workplace  exposure  to  nPB  to 
acceptable  levels  with  conunonly 
available  control  equipment  or 
ventilation  equipment.  Thus,  the 
Agency  has  concluded  that  it  is 
appropriate  to  list  nPB  as  acceptable 
because  there  is  evidence  that  it  can  be 
used  in  a  way  that  does  not  present 
greater  risk  than  other  substitutes. 

Based  on  these  data,  the  Agency  is 
proposing  to  list  nPB  as  acceptable, 
subject  to  a  use  condition,  for  the  non- 
aerosol  solvents  cleaning  sector,  aerosol 
solvents  end  use,  and  adhesives  end  use 
because  we  believe  it  is  feasible  to  meet 
the  recommended  AEL  of  25  ppm  in  the 
solvents  cleaning  sector,  the  aerosol 
solvents  end  use,  and  the  adhesives  end 
use.  However,  EPA  expects  users  to 
defer  to  any  permissible  exptosure  limit 
ultimately  established  by  OSHA.  We 
note  that  section  6  of  the  Occupational 
Safety  and  Health  Act  requires  OSHA  to 
make  specific  legal  findings  to  support 
a  standard.  Specifically,  under  the  case 
law  OSHA  can  set  a  standard  only 
where  there  is  "substantial  evidence" 
that  the  particular  standard  will  provide 
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"significant"  risk  reduction  of  a 
"material"  adverse  health  effect  to 
workers.  Because  OSHA  operates  under 
a  different  statute,  employs  different 
methodology,  and  will  presumably  have 
additional  data  at  some  point  in  the 
future,  OSHA's  derivation  of  a 
permissible  exposure  limit  (PEL)  may 
result  in  a  different  number  than  the 
AEL  we  set  using  EPA's  own 
methodology  and  the  data  available 
ioday. 

Today's  proposed  decision  to  find 
nPB  acceptable  under  the  SNAP 
program  is  based  in  part  on  its  relatively 
low  ozone  depletion  potential  when 
emitted  within  the  continental  United 
States.  However,  the  ODP  of  nPB  varies 
with  latitude:  therefore,  this  decision 
should  not  guide  decisions  of  other 
coiuitries.  For  example,  nPB  emitted 
closer  to  the  equator  has  a  significantly 
higher  ozone  depleting  potential  than 
nPB  emitted  from  the  middle  and 
northern  latitudes,  which  include  the 
continental  United  States  (for  a  further 
discussion,  see  section  IV. B.  below  on 
Ozone  Depletion  Potential).  EPA 
recommends  that  any  decisions  on  the 
use  of  nPB  outside  the  U.S.  should  be 
based  on  latitude-specific  ODPs  and 
voliunes  of  the  chemical  projected  to  be 
used  in  those  regions. 

A.  Toxicity 

A  primary  concern  regarding  nPB  use 
in  the  United  States  is  its  potential 
adverse  health  effects  to  exposed 
workers.  Since  EPA  recommended  a 
preliminary  exposure  guideline  in  1999, 
additional  studies  have  been  conducted 
on  the  toxicity  of  nPB  and  its  isomer, 
iPB.  EPA  has  reviewed  available  toxicity 
data  in  order  to  develop  a 
contamination  limit  for  iPB  and  an 
Acceptable  Exposure  Limit  (AEL)*  for 
occupational  exposiu«  to  nPB  that  are 
protective  of  human  health.  EPA  has 
also  reviewed  workplace  exposiu^ 
measurements  from  several  facilities 
where  nPB  has  been  used. 

1.  What  Acceptable  Exposure  Limit  Is 
EPA  Reconunending  for  n-Propyl 
Bromide,  and  Why? 

Today,  EPA  is  reconunending  an  AEL 
for  nPB  of  25  ppm  as  an  eight-hour 
time-weighted  average.  Based  upon 
currenUy  available  data,  EPA  believes 
that  workers  can  be  exposed  to  an 
average  nPB  concentration  of  25  ppm 
without  appreciable  risk  of  adverse 
health  effects,  hi  addition,  like  many 
halogenated  solvents,  nPB  has  the 
potential  to  be  absorbed  through  the 


*  An  AEL  is  the  SNAP  program's  generic  term  for 
an  eight-hour  tim»-weighted  average  occupational 
exposure  limit. 


skin,  SO  we  recommend  avoiding  skin 
exposure  to  nPB  by  wearing  protective 
clothing  and  flexible  laminated  gloves. 
The  discussion  below  describes  the 
derivation  of  the  recommended  AEL  of 
25  ppm  for  workplace  exposure. 

a.  Summary  of  toxicity  studies.  EPA 
reviewed  all  the  studies  listed  in  docket 
niunbers  A-2001-07  and  A-91-42  and 
the  studies  cited  as  references  in  Section 
XI  at  the  end  of  this  preamble.  The 
epidemiological  data  on  nPB  are 
limited.  An  anecdotal  report  by  Sclar 
described  neurotoxic  effects  seen  in  one 
patient  who  used  an  nPB-based  solvent 
(Sclar,  1999).  Another  recenUy 
published  paper  describes  three  women 
exhibiting  signs  of  peripheral  and 
central  nervous  system  toxicity,  such  as 
stumbling,  numbness,  luinary 
incontinence,  diarrhea,  nausea, 
difficulty  in  concentrating,  dizziness, 
and  headaches  which  was  attributed  to 
nPB  exposiue  (Ichihara,  2002a).  Because 
detailed  exposure  data  are  not  available 
in  either  of  these  papers,  it  is  difficult 
to  use  this  information  in  a  risk 
assessment.  Vibration  sense  deficits, 
decreased  nerve  conduction,  and 
reduced  scores  on  neurological 
functional  tests  were  reported  in  female 
workers  in  China  exposed  to  nPB 
between  <1  ppm  and  49  ppm  (Ichihara 
et  al..  2002b).  The  study  authors 
concluded  that  their  findings  suggest 
that  exposure  to  nPB  at  levels  below  or 
around  50  ppm  may  affect  peripheral 
and  central  nervous  system  function. 
However,  because  only  an  abstract  of 
the  study  was  available  to  EPA,  it  was 
not  possible  to  determine  if  the 
exposures  and  effects  were  well- 
characterized  or  if  the  sample  was  large 
enough  to  draw  reliable  conclusions.  As 
discussed  below  in  section  IV.A.l.e, 
"Feasibility  of  meeting  the  AEL  for  nPB 
in  each  industrial  sector,"  NIOSH  has 
performed  a-  number  of  health  hazard 
evaluations  with  measured  workplace 
exposures  to  nPB.  However,  only  one  of 
these  studies  attempted  to  assess  health 
effects  (NIOSH,  2002).  hi  this  study, 
NIOSH  conducted  a  volimtary  medical 
survey  and  performed  a  complete  blood 
count  on  those  workers  who  chose  to 
participate  (43  out  of  70  workers 
participated).  The  medical  siu^ey 
included  questions  on  whether  workers 
had  headaches  at  least  once  (>er  week,' 
and  whether  workers  had  difficulty 
having  children.  No  exposure-response 
relationship  could  be  identified  from 
these  data.  The  siuvey  was  not  designed 
to  fully  characterize  effects  on  the 
reproductive  system,  nor  did  the  study 
employ  a  control  group  (a  group  of 
workers  who  were  not  ex{>osed  to  nPB), 


further  limiting  the  utility  of  this  data 
for  risk  assessment. 

The  acute  toxicity  of  nPB  has  been 
studied  in  Sprague-Dawley  rats  for 
inhalation  (Elf  Atochem,  1997),  oral  (Elf 
Atochem,  1993),  and  dermal  (Elf 
Atochem,  1995b)  routes  of  exposiue. 
The  4-hour  LC50  (lethal  concentration 
for  50%  of  the  test  animals)  for 
inhalation  of  nPB  was  35,000  mg/m3 
(Elf  Atochem,  1997),  with  death 
residting  bom  pulmonary  edema.  The 
LD50  (lethal  dose  for  50%  of  the  test 
animals)  for  gavage  dosing  of  nPB  was 
greater  than  2,000  mg/kg  ^If  Atochem, 
1993). 

Animals  receiving  2,000  mg/kg  nPB 
dennally  (with  occlusion  of  the 
exposiue  area)  showed  no  cutaneous 
reactions  and  no  evidence  of  toxicity 
(Elf  Atochem,  1995b).  A  skin 
sensitization  test  in  Guinea  pigs  was 
also  negative  (Elf  Atochem,  1995c). 

Key  chronic  and  subchronic 
toxicological  studies  on  nPB  include  a 
28-day  inhalation  study  (ClinTrials, 
1997a),  a  90-day  inhalation  study 
(ClinTrials,  1997b),  a  two-generation 
reproductive  toxicity  study  (WIL,  2001), 
and  various  papers  and  abstracts 
published  in  peer-reviewed  scientific 
journals  (Ichihara,  1998, 1999,  2000a, 
2000b;  Kim,  1999;  Wang,  1999;  Yu, 
2001;  Ichihara  2002a,  2002b).  The 
results  of  these  studies  consistently 
show  that  sensitive  health  endpoints  ^ 
(i.e.,  the  biological  effects  occurring  at 
the  lowest  levels  of  nPB  exposure) 
include  effects  on  the  liver 
(centrilobular  vacuolation — cellidar 
changes  in  the  centreil  area  of  the  liver) 
and  on  the  male  reproductive  system 
(decreases  in  absolute  and  relative 
seminal  vesicle  weights,  and  reduced 
sperm  count,  motility  and  maturation, 
and  effects  on  sperm  shape). 

The  ClinTrials  90-day  inhalation 
study  showed  liver  effects  at  exposures 
of  400  ppm  and  above,  which  is 
consistent  with  the  effects  seen  by  Kim 
et  al.  (1999).  Effects  of  nPB  on  the 
central  and  peripheral  nervous  system 
have  also  beien  reported,  including 
peripheral  nerve  degeneration  and 
axonal  swelling  in  the  spinal  cord  at 
1000  ppm  (Yu.  2001),  degeneration  of 
the  myelin  of  peripheral  nerves  at  800 
ppm  (Ichihara,  1999),  and  significanUy 
decreased  hind  limb  grip  strength  (a 
measure  of  motor  nerve  function)  at  400     ' 
ppm  (Ichihara,  2000b). 

Concerns  over  potential  reproductive 
toxicity  associated  with  nPB  were 
initially  raised  because  exposiue  to  iPB, 


^  An  endpoint  is  an  observable  or  measurable 
biological  event  or  chemical  concentration  (e.g., 
metabolite  concentration  in  a  target  tissue)  used  as 
an  index  of  an  effiect  of  a  chemical  exposure. 


a  structural  analog  of  nPB,  was 
associated  with  significant  reproductive 
effects  in  both  male  and  female  workers 
(Kim,  1996;  Park.  1997;  Ichihara,  1997). 
In  animal  studies,  iPB  has  been  shown 
to  induce  estrous  cycle  alterations, 
decreases  in  accessory  sex  gland 
weights  (e.g,  seminal  vesicle,  prostate), 
reductions  in  sperm  counts  and  sperm 
motility,  and  changes  in  sperm 
morphology.(Yu,  1997;  Ichihara,  1997; 
Kamijima,  1997).  Results  presented  by 
Ichihara  and  colleagues  indicated  that 
nPB  exerts  some  level  of  reproductive 
toxicity  in  rats  (Ichihara  et  al.,  1998, 
1999;  Wang,  1999). 

More  recently,  two  studies  have 
reported  effects  of  nPB  on  the  female 
reproductive  system  in  rats.  In  the  first 
study,  female  rats  were  dosed  at  0,  200, 
400,  and  800  ppm  for  eight  hours  a  day 
for  7  weeks.  Tests  of  vaginal  smears 
showed  a  significant  increase  in  the 
number  of  irregular  estrous  cycles  with 
extended  diestrus  »  in  the  400  and"80d 
ppm  dose  groups,  and  dose  dependent 
reduction  of  the  number  of  normal 
antral  follicles  in  the  400  ppm  group 
(Yamada,  2003).  In  th^  second  study, 
female  rats  were  exposed  to  1000  ppm 
nPB  for  7  days  per  week  for  three  weeks. 
The  ratio  of  the  number  of  estrous 
cycles  of  6  days  or  longer  to  the  total 
number  of  estrous  cycles  was  calculated 
for  the  1000  ppm  exposiu'e  group  and 
the  control  group.  This  ratio  was  two 
times  higher  in  die  exjKised  animals 
than  controls,  however,  this  difference 
was  not  statistically  significant 
(Sekiguchi,  2002). 

hi  1999,  the  Brominated  Solvents 
Consortium  (BSOC),  a  group  of  several 
nPB  manufacturers,  initiated  a  two- 
generation  study  (WIL,  2001)  designed 
to  investigate  thoroughly  the 
reproductive  toxicity  of  nPB,  as  well  as 
to  provide  additional  information  on 
other  toxic  endpoints  of  concern, 
including  liver  effects,  and  effects  on 
the  central  nervous  system  (CNS).  In 
this  study,  groups  of  25  male  and  female 
rats  were  exposed  to  nPB  via  whole- 
body  inhalation.  The  FO,  or  first 
generation,  animals  were  exposed  to 
target  air  concentrations  of  0, 100,  250, 
500,  or  750  parts  per  million  (ppm)  of 
nPB  for  6  hours/day,  7  days/week  for  at 
least  70  days  prior  to  mating.  The  Fl,  or 
second  generation,  animals  were 
exposed  to  0, 100,  250,  or  500  ppm  nPB 
(infertility  in  the  FO  750  ppm  group 
.precluded  having  an  Fl  750  ppnd 
group).  Exposure  of  male  animals  in 
both  generations  continued  throughout 
mating  to  the  day  prior  to  study 
termination.  Exposure  for  female 


"Diestrus  is  a  period  of  sexual  inactivity  during 
the  estrous  cycle. 


animals  in  both  generations  continued 
throughout  mating  and  gestation 
through  gestation  day  20.  After  birth  of 
the  pups,  the  females'  exposure 
continueid  on  lactation  day  5  through 
the  day  prior  to  study  termination. 

In  this  study,  fertility  was 
compromised  significanUy  at  500  ppm, 
and  no  live  offspring  were  produced  at 
.  750  ppm.  There  was  strong  evidence  of 
dose-response  in  both  the  parent  (FO) 
and  offspring  (Fl)  generations  for  a 
constellation  of  reproductive  effects  in 
both  males  and  females,  including 
decreases  in  sperm  motility  and  cl^ges 
in  sperm  morphology,  reduced  numbers 
of  implantation  sites  and  changes  in 
estrous  cycles,  and  reduced  litter  size. 
There  were  slight  decreases  (only  some 
of  which  were  statistically  significant)  at 
250  ppm,  and  even  100  ppm  for  some 
reproductive  endpoints.  Statistically 
significant  effects  were  observed  at  250 
ppm  for  reduced  prostate  weight  in  FO 
males  and  increased  estrous  cycle 
length  Fl  females.  Sperm  motility  in  the 
250  ppm  group  of  Fl  males  was  slightly 
reduced  (84.8%)  compared  to  the 
control  group  (88.9%).  The  difference 
was  statistically  significant  (p<0.05). 
The  study  authors  noted,  however,  that 
the  sperm  motility  percentage  for  Fl 
males  was  slightiy  higher  than  the  mean 
value  in  the  WIL  Research  Laboratories 
historical  control  data  (83.2%). 
Therefore,  the  authors  did  not  attribute 
the  reduction  in  sperm  motility  to 
exposure  to  nPB  at  250  ppm.  Male 
reproductive  effects  were  consistent 
with  those  identified  in  the  )apanese 
studies  previously  cited  (Ichihara  et  al., 
1998, 1999,  2000a;  Wang,  1999). 

Liver  effects  similar  to  those  reported 
in  the  ClinTrials  (1997b)  90-day 
inhalation  study  were  observed  in  males 
and  females  in  both  generations. 
Increases  in  liver  weights  occurred  in 
both  sexes  following  exposure  to  500 
ppm;  corresponding  increases  in  the 
incidence  of  minimal  to  mild 
hepatocellular  vacuolation  were 
observed  at  250  ppm  in  males  and  500 
ppm  in  females.  The  adverse  effects  on 
the  central  and  peripheral  nervous 
system  reported  by  Yu  (2001).and 
Ichihara  (1999,  2000b)  occurred  at 
higher  doses  than  those  associated  with 
reproductive  and  liver  effects  in  the 
two-generation  study. 

Carcinogenicity/Mu  tagenicity. 
Limited  in  vitro  screening  assays  testing 
for  mutagenicity  and  potential 
carcinogenicity  have  been  conducted  on 
nPB.  Two  studies  have  been  performed 
investigating  the  potential  mutagenicity 
of  nPB  in  bacterid  strains.  Barber  et  al. 
(1981)  exposed  five  S.  typhimurium 
strains  (TA98,  TAIOO,  TA1535,  TA1537 
and  TAl  538)  to  five  different  vapor 


concentrations  of  nPB  ranging  from  1.1 
to  20.3  ^mol/plate  (135-2497  jig/plate). 
Exposures  were  performed  in  a  closed 
incubation  system  in  the  presence  and 
absence  of  liver  S9  fraction  (from 
Arochlor-induced  rats).  Increases  in 
revertants  were  observed  in  only  strains 
TAlOO  and  TA1535  in  both  the  absence  . 
and  presence  of  S9;  increases  were  not 
reported  in  the  other  strains.  Elf 
Atochem  (1994)  exposed  the  same 
bacterial  strains  to  nPB  concentrations 
of  100  to  100,000  jig/plate  in  both  the 
absence  and  presence  of  liver  S9  (from 
male  Sprague-Dawley  rats  induced  with 
Arochlor  1254).  This  protocol  also  used 
a  closed  system  (closed  stainless-steel 
vessels).  "The  highest  concentration  was 
slightly  cytotoxic;  however,  this  assay 
did  test  up  to  the  limit  dose  (5,000  jig/ 
plate)  recommended  for  bacterial 
reversion  assays.  Appropriate  positive 
and  negative  controls  were  used  to 
determine  spontaneous  background 
revertant  frequency.  No  increases  in 
revertants  were  reported  in  any  strain  or 
condition.  Given  Uiese  conflicting 
studies,  the  current  data  regarding 
mutagenicity  of  nPB  in  bacterial  strains 
are  equivocal.  Unpublished  studies  of  in 
vivo  micronucleus  formation  (Elf 
Atochem  1995a)  indicate  that  nPB  is  not 
clastogenic,  and  a  published  dominant 
lethal  assay  with  NPB  was  negative 
(Saito-Suzuki  et  al.  1982). 

In  a  cell  death  bioassay  using  cultvu^d 
human  liver  cells  (HepG2  hepatoma), 
the  cytotoxicity  of  nPB  was  evaluated  at 
concentrations  <500  ppm  (SLR  2001a). 
Results  of  the  bioassay  indicated  that 
nPB  was  cytotoxic  (measured  as 
decreased  cell  viability)  at  the  highest 
concentration  tested  (500  ppm).  There 
were  no  positive  responses  reported  at 
any  concentration  for  tests  that 
evaluated  enzyme  fiuiction,  DNA 
damage,  or  DNA  damage  and  repair 
when  tested  at  concentrations  up  to  500 
ppm.  A  closely  related  compound,  ethyl 
bromide,  is  weakly  carcinogenic  in 
rodents  (Haseman  and  Lockliart  1994), 
and  iPB  has  been  shown  to  induce 
reverse  mutations  in  bacteria  (Maeng 
and  Yu  1997).  Results  from  these 
screening  assays  for  short-term 
genotoxicity  do  not  suggest  significant 
concerns  regarding  nPB's  potential 
carcinogenicity,  although  more  data  are 
needed. 

The  National  Institute  of 
Environmental  Health  Sciences' 
National  Toxicology  Program  (NTP)  is 
planning  to  conduct  carcinogenicity 
studies  in  both  sexes  of  rats  and  mice, 
which  will  allow  for  more  definitive 
conclusions.  To  date,  the  NTP  has  not 
initiated  new  experimental  studies  on 
nPB,  and  the  data  will  not  be  available 
for  several  years. 
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b.  Derivation  of  an  AELfornPB, 
Benchmark  Dose  Modeling 
Background.  EPA  considered  two 
methods  to  derive  a  recommended 
acceptable  exposure  level  for  workplace 
exposure:  (1)  The  use  of  the  no- 
observed-adverse-effect  level  (NOAEL) 
to  define  the  starting  point  of  departure 
(POD)  for  the  computation  of  a  reference 
value,  and  (2)  the  use  of  benchmark 
dose-response  (BMD)  modeling  to 
define  the  POD.  Both  methods  are 
essentially  a  two-step  process,  the  first 
step  defining  a  POD.  and  then  the 
second  extrapolating  from  the  POD  to  a 
lower,  environmentally  relevant 
exposure  level.  EPA's  in-depth  analysis 
uses  the  BMD  modeling  approach,  for 
reasons  explained  below;  however, 
under  either  approach,  one  arrives  at  a 
similar  value. 

The  traditional  approach  to  derive 
safe  exposiu-e  limits  for  numerous 
chemicals  regulated  in  a  variety  of 
programs,  including  the  SNAP  program, 
has  been  to  first  determine  the  NOAEL 
(or  LOAEL  if  a  NOAEL  cannot  be 
identified),  use  the  NOAEL  as  the  POD, 
and  then  apply  uncertainty  factors 
based  on  EPA's  guidelines  to  determine 
an  appropriate  reference  value.  Using 
the  NOAEL  to  determine  a  reference 
value  has  long  been  recognized  as 
having  limitations  in  that  it:  (1)  Is 
limited  to  one  of  the  doses  in  the  study; 
(2)  does  not  account  for  variability  in 
the  estimate  of  the  dose-response,  which 
is  due  to  the  characteristics  of  the  study 
design;  (3)  does  not  account  for  the 
slope  of  the  dose-response  curve;  and 
(4)  cannot  be  applied  when  there  is  no 
NOAEL,  except  through  the  application 
of  an  additional  uncertainty  factor 
(Crump.  1984;  Kimmel  and  Gaylor, 
1988). 

A  newer  analytic  approach  is  to  use 
benchmark  dose  modeling  to  define  a 
point  of  departure  for  deriving  a 
reference  value  or  slope  factor  that  is 
more  independent  of  study  design.  For 
risk  assessment  of  nPB.  EPA  followed 
the  BMD  guidelines  to  develop  an  AEL. 
The  EPA  Risk  Assessment  Forum  has 
written  guidelines  for  the  use  of  the 
BMD  approach  in  the  assessment  of 
non-cancer  health  risk  (USEPA,  1995b), 
and  the  EPA  Benchmark  Dose 
Workgroup  is  in  the  process  of  drafting 
technical  guidance  for  the  application  of 
the  BMD  approach  in  cancer  and  non- 
cancer  dose-response  assessments.  Use 
of  BMD  methods  involve  fitting 
mathematical  models  to  dose-response 
data  and  using  the  results  to  select  a 
BMD  that  is  associated  with  a 
predetermined  benchmark  response 
(BMR)  at  the  low  end  of  the  observed 
range  in  the  studies  used,  such  as  a  10% 
increase  in  the  incidence  of  a  particular 


lesion  or  a  10%  decrease  in  body  weight 
gain.  The  BMD  derived  ftt)m 
mathematical  modeling  is  the  central 
estimate  of  the  dose/exposure  associated 
with  the  BMR.  The  point  of  departure 
derived  from  BMD  modeling,  however, 
is  the  Benchmark  Dose  Lowerbound 
(BMDL).  or  the  lower  95%  bound  on  the 
dose/exposure  associated  with  the  BMR. 
Using  the  lower  bound  accoimts  for  the 
uncertainty  inherent  in  a  given  study 
(e.g.,  small  sample  size),  and  assures 
(with  95%  statistical  confidence)  that 
the  desired  BMR  is  not  exceeded. 

The  advantage  of  the  benchmark  dose 
approach  is  that  it  considers  response 
data  across  all  exposure  groups.  For 
example,  a  benchmark  dose  can  be 
calculated  even  in  studies  where  a 
NOAEL  could  not  be  identified,  i.e.,  in 
studies  where  responses  even  in  the 
lowest  exposure  group  tested  were 
considered  adverse.  Unlike  the  NOAEL/ 
LOAEL,  the  benchmark  dose  does  not 
have  to  be  one  of  the  exposure  levels 
(dose  groups)  chosen  in  the 
experimental  design.  In  a  hypothetical 
experiment  where  groups  of  rats  are 
exposed  to  a  chemical  at  0  ppm.  100 
ppm,  500  ppm  and  1,000  ppm,  the 
NOAEL  or  LOAEL  must  be  either  100 
ppm,  500  ppm,  or  1,000  ppm  simply 
because  those  were  the  only  levels 
tested  in  the  experiment.  However,  the 
benchmark  dose  derived  from  the  data 
in  the  same  experiment  could  be  200 
ppm.  750  ppm.  or  even  997  ppm 
depending  on  the  shape  of  the  dose 
response  curve  described  by  the  data. 
EPA  uses  the  BMD  approach  whenever 
possible  because  it  provides  a  more 
quantitative  alternative  to  identification 
of  a  point  of  departure  than  the 
traditional  NOAEL/LOAEL  approach 
(US  EPA  1995b). 

Dosimetric  adjustments  and 
application  of  uncertainty  factors. 
Under  either  approach— NOAEL/ 
LOAEL  or  BMD  modeling — an 
adjustment  to  the  point  of  departing  for 
the  calculation  of  a  reference  value  may 
be  necessary  to  calculate  a  "human 
equivalent  concentration"  (HEC)  if  there 
are  differences  between  the  exposure 
regime  used  in  the  toxicity  studies  and 
a  typical  workweek  of  8  hours  per  day 
and  5  days  per  week.  Once  a  POD  and 
the  corresponding  HEC  is  identified, 
uncertainty  factors  (UFs)  are  applied  to 
account  for  extrapolation  uncertainties 
that  could  underestimate  the  chemical's 
toxicity  potential  for  exposed  humans 
(in  this  case,  workers  using  nPB). 
According  to  standard  risk  assessment 
methods  as  delineated  in  Agency 
guidance  (US  EPA,  1994),  UFs  of  up  to 
10  may  be  applied  for  each  of  the 
following  conditions: 


(1)  Data  from  animal  studies  are  used 
to  estimate  effects  on  humans; 

(2)  Data  on  healthy  people  or  animals 
are  adjusted  to  account  for  variations  in 
sensitivity  among  members  of  the 
human  population  (e.g..  interindividual 
variability); 

(3)  Data  from  subchronic  studies  are 
used  to  provide  estimates  for  chronic 
exposure; 

(4)  Studies  that  only  provide  a  lowest 
observed  adverse  effect  level  (LOAEL) 
rather  than  a  no  observed  adverse  effect 
level  (NOAEL)  or  benchmark  dose;  or 

(5)  An  incomplete  data  base  of 
toxicity  information  exists  for  the 
chemical  (US  EPA.  1995b). 

Finally,  a  modifying  factor  (MF). 
which  is  an  additional  uncertainty 
factor  that  is  greater  than  zero  and  less 
than  or  equal  to  10.  may  be  used.  The 
magnitude  of  the  MF  depends  upon  the 
professional  assessment  of  scientific 
uncertainties  of  the  study  and  data  base 
not  explicitly  treated  above,  e.g..  the 
completeness  of  the  overall  data  base 
and  the  number  of  species  tested.  The 
default  value  for  the  MF  is  1. 

It  is  important  to  note  that  EPA  does 
not  have  specific  guidelines  for  , 

occupational  studies.  As  such,  EPA  is 
applying  its  general  risk  assessment 
principles  and  adapting  its 
methodologies,  as  appropriate  to 
consider  risk  in  an  occupational  setting. 
For  example,  as  mentioned  above,  EPA 
is  adjusting  its  exposing  scenario  to 
derive  a  human  equivalent 
concentration  (HEC)  that  is 
representative  of  workplace  exposure, 
rather  than  continuous  lifetime 
exposure. 

Selection  of  Endpoints  for  Benchmark 
Dose  Modeling.  Based  on  EPA  guidance, 
endpoints  were  selected  for  BMD 
analysis  and  for  potential  use  as  a  point 
of  departure  using  the  following 
principles: 

•  Toxicological  significance  of  the 
endpoint 

•  Relevance  to  humans 

•  Quality  of  study  and  dose-response 
data 

•  Reproducibility  of  effects  across 
multiple  studies. 

EPA  selected  reduced  sperm  motility 
and  increased  liver  vacuolation  for  BMD 
^analysis  because  they  met  the  above 
criteria,  and  because  these  effects  were 
seen  consistently  throughout  the 
toxicological  database  at  low  exposures. 
EPA  guidance  states  that  endpoints 
selected  as  appropriate  for  risk 
assessment  should  be  modeled  if  their 
LOAEL  is  up  to  10-fold  above  the  lowest 
LOAEL.  This  ensures  that  no  endpoints 
with  the  potential  to  have  the  lowest 
BMDL  are  excluded  from  the  analysis. 
The  selection  of  the  most  appropriate 


HMDs  to  use  for  determining  the  point 
of  departiire  must  be  made  by  the  risk 
assessor  using  scientific  judgement  and 
principles  of  risk  assessment,  as  well  as 
the  resvdts  of  the  modeling  process. 

Toxicological  Evaluation  for  AEL 
Derivation.  Benchmark  dose  modeling 
was  conducted  following  EPA 
guidelines.  EPA  modeled  six  data  sets 
for  liver  vacuolation  and  reduced  sperm 
motility  based  on  results  from  two 
studies  to  identify  the  lowest  BMDL  as 
a  point  of  departure  (POD).'  EPA 
selected  these  endpoints  for  BMD 
analysis  because  they  were  consistently 
found  to  be  the  most  sensitive  effect 
across  the  many  studies  that  were 
conducted  on  the  compound.  Further, 
these  particular  studies  provided  robust 
data  on  these  endpoints  so  that  BMD 
analysis  could  be  conducted.  Based  on 
this  analysis,  sperm  motility  in  the  Fl 
males  from  the  WIL  (2001)  study  was 
selected  as  the  POD  as  it  would  be 
protective  for  all  effects  of  nPB.  SLR 
conducted  a  BMD  analysis  using  data 
sets  for  numerous,  endpoints  bom  5 
studies,  including  the  WIL  (2000)  and 
ClinTrials  (1997b)  studies  used  by  EPA 
(SLR  International  Corp..  2001b).8  SLR 
also  identified  sperm  motility  in  Fl 
males  from  the  WIL  (2001)  study  as  the 
lowest  BMDL.  The  SLR  BMD  analysis  is 
discussed  further  in  section  IV.A.l.d. 
The  methods  used  in  development  of 
the  AEL  based  on  sperm  motility  are 
described  below.  It  is  important  to  note 
that  the  animals  in  the  2-generation 
study  were  dosed  every  day  for  six 
hours.  As  such,  the  dosing  scenario 
used  for  tj»e  testing  procediu^  does  not 
exactly  mirror  the  himoian  exposiu-e 
scenario  in  the  workplace  of  8  hours  per 
day  5  days  per  week.  However,  it  is  still 
appropriate  to  consider  the  data  because 
they  address  the  most  sensitive  health 
endpoints.  and  because  the  BMDL  is 
adjusted  by  deriving  a  HEC  to  account 
for  workplace  exposures.  A  more 
complete  discussion  of  EPA's 


'  Data  sets  that  were  modeled  from  the  WIL  study 
include  sperm  motility  and  liver  vacuolation  in  the 
FO  and  Fl  generations.  Data  sets  modeled  from 
ClinTrials  (1997b)  were  liver  vacuolation  in  both 
males  and  females. 

»  Sl-R  International  Corp.  (2001b)  conducted  BMD 
modeling  on  the  following  studies:  ClinTrials 
(1997a).  ClinTrials  (1997b),  Ichihara,  et  al.  (2000a 
and  b),  and  WIL  (2001).  Reproductive  endpoints 
modeled  included  sperm  count,  retained  sperm  in 
seminiferous  tubules,  sperm  deformities,  sperm 
motility,  epididymal  sperm  count,  fertility  index, 
litter  viability,  and  plasma  glucose  levels.  Other 
toxicological  endpoints  modeled  included  forelimb 
strength,  hind  limb  strength,  motor  conduction 
velocity,  distal  latency  time,  plasma  creatinine 
phosphokinase  levels,  brain  cell  vacuolation,  liver 
vacuolation  in  males,  and  analysis  in  various 
parameters  associated  with  effects  on  blood 
formation. 


adjustment  of  the  BMDL  is  contained  in 
ICF.  2002a. 

EPA  did  not  use  neurotoxic  effects  as 
endpoints  for  deriving  an  AEL  value 
since  we  did  not  consider  this  to  be  one 
of  the  most  sensitive  endpoints.  No 
neurotoxic  effects  were  reported  in  the 
2-generation  reproductive  toxicity  assay  ♦ 
(WIL,  2001),  and  no  adverse  effects  were 
observed  in  the  functional  observational 
battery  analysis,  either  in  an  abbreviated 
form  in  the  28-day  study  at  exposure 
concentrations  of  400  and  1.000  ppm 
(ClinTrials.  1997a).  nor  in  the  90-day 
study  at  concentrations  of  400  and  600 
ppm  (ClinTrials,  1997b).  Although  the 
NIOSH  voluntary  medical  siuvey 
performed  in  1999  attempted  to  assess 
symptoms  of  neurotoxic  effects,  no 
exposure-response  trend  for  headache  or 
other  neurological  effects  could  be 
identified  from  the  data. 

The  vacuolation  of  the  white  brain 
matter  that  was  observed  in  the  28-day 
study  at  all  exposure  concentrations  was 
not  observed  in  the  90-day  study, 
indicating  that  this  effect  may  be  a 
transient  response  and  not  adverse. 
Further,  the  vacuolation  was  not  dose- 
dependent  and  did  not  correlate  with 
other  gross  CNS  effects  observed  at 
1.600  ppm  in  the  28-day  study.  In  the 
2-generation  study,  clinical  signs  were 
monitOTed  and  CNS  effects  were  not 
observed  at  any  exposure  concentration 
(0, 100.  250,  500,  and  750  ppm)  in  the 
FO  6r  Fl  animals,  nor  were 
histopathologic  lesions  observed  in  the 
brain,  spinal  cord  or  peripheral  (sciatic) 
nerve  of  rats  in  the  750-ppm  group  of 
the  FO  generation  in  the  2-generation 
study  or  in  the  Fl  population. 

EPA's  Benchmark  Dose  Software 
(BMDS)  was  used  for  model  fitting  and 
BMD  and  BMDL  estimation.  To  derive 
a  BMD  and  BMDL  for  reduced  sperm 
motility  in  the  FO  and  Fl  males  from 
WIL  (2001),  the  data  were  modeled  as 
continuous  effects.  Following  EPA's 
Benchmark  Dose  guidelines,  BMDs  and 
BMDLs  were  defined  based  on 
benchmark  responses  (BMRs)  of  10% 
extra  risk — that  is,  the  level  at  which 
10%  of  the  animals  would  show  adverse 
effects  for  a  particular  endpoint.  BMDLs 
were  defined  as  the  95%  lower 
confidence  bound  on  the  corresponding 
BMD  estimates.  Confidence  boimds 
were  calculated  by  BMDS  using  a 
likelihood  profile  method.  The  data  sets 
for  the  reduced  sperm  motility  endpoint 
were  quantitatively  summarized  by 
group  means  and  measures  of  variability 
(standard  errors  or  standard  deviations). 
The  models  used  to  represent  the  dose- 
response  behavior  of  these  continuous 
endpoints  are  those  implemented  in 
EPA's  Benchmark  Dose  Software  which 
are  the  Power  model,  the  Hill  model, 


and  the  polynomial  model.  Goodness- 
of-fit  for  each  model  for  a  given  data  set  • 
was  determined  based  on  a  likelihood 
ratio  statistic.  In  particular,  maximized 
log-likelihoods  associated  with  the 
modeling  were  sequentially  compared. 
Based  on  the  criteria  below,  the  ihost 
appropriate  mathematical  model  and  its 
corresponding  BMDL  was  chosen  as  the 
best  fitior  eadi  of  the  data  sets 

modeled: 

1.  Models  with  an  unacceptable  fit 

(including  consideration  of  local  fit  in 
the  low-dose  region)  were  excluded. 
Visual  fit,  particularly  in  the  low-dose 
region,  was  assessed  for  models  that  had 
acceptable  global  goodness-of-fit. 

2.  If  the  BMDL  values  for  the 
remaining  models  for  a  given  endpoint 
were  within  a  factor  of  3,  no  model 
dependence  was  assiuned,  and  the 
models  were  considered 
indistinguishable  in  the  context  of  the 
precision  of  the  methods.  The  models 
were  then  ranked  according  to  the 
Akaike  Information  Criterion  (AIC). 
which  is  reported  by  the  BMDS  software 
to  aid  in  comparing  the  fit  of  different 
models.  The  model  with  the  lowest  AIC 
(within  the  family  of  models)  was 
chosen  as  the  basis  for  the  BMDL. 

3 .  If  the  BMDL  values  were  not  within 
a  factor  of  3.  some  model  dependence 
was  assumed,  and  the  lowest  BMDL  was 
selected  as  a  reasonable  conservative 
estimate,  unless  it  was  an  oudier 
compared  to  the  results  from  all  of  the    - 
other  models.  Note  that  when  outliers 
are  removed,  the  remaining  BMDLs  may 
then  be  within  a  factor  of  3,  and  so  the 
criteria  given  in  item  2  would  be 
applied. 

BMDs  for  reduced  sperm  motility  in 
Fl  and  FO  males  were  276  ppm  and  362 
ppm  respectively,  and  BMDLs  were  169 
ppm  and  282  ppm.  Consistent  with  EPA 
risk  assessment  guidance,  the  BMDL  of 
169  ppm  for  reduced  sperm  motility  in 
Fl  males  (WIL,  2001)  was  selected  as 
the  POD.  EPA  considered  whether  a 
BMDL  derived  from  the  Fl  generation 
should  be  used  to  determine  a 
workplace  exposure  limit,  particularly 
in  relation  to  the  potential  mechanisms 
by  which  nPB  exerts  its  effects  on  the 
reproductive  system.  While  some 
mechanistic  data  are  available  on  this 
subject,  they  are  inconclusive  and 
limited.  The  available  data  do  not  rule 
out  the  possibility. that  the  effects  on  the 
Fl  generation  occurred  as  a  result  of 
effects  on  parental  germ  cells  {sj)erm  or 
ova)  or  effects  mediated  by  changes  to 
the  endocrine  system.  Because  of  the 
lack  of  mechanistic  data  on 
developmental  and  potential 
transgenerational  effects,  it  is  most 
appropriate  and  protective,  as  well  as 
consistent  with  EPA  risk  assessment 


33294 


guidelines,  to  use  the  endpoint  observed 
at  the  lowest  effect  level  to  derive  the 
AEL.  hi  this  case,  that  endpoint  is 
decreased  sperm  motility  in  the  Fl 
generation. 

The  BMDL  was  multiplied  by  6/8  and 
7/5  ilPorder  to  derive  the  HEC.  which 
accounts  for  temporal  differences 
between  the  exposure  duration  used  in 
the  study  (6  hours  per  day,  7  days  per 
week)  and  an  8-hour  per  day.  5-day 
work  week.  This  results  in  a  HEC  for 
spermatic  effects  of  177  ppm. 
Uncertainty  factors  were  then  applied  to 
the  HEC,  taking  into  account  the 
following  considerations  listed  below. 

(1)  An  uncertainty  factor  is  needed  to 
account  for  physiological  differences 
between  humans  and  rats.  EPA 
reference  concentration  (RfC)  guidelines 
describe  the  factors  that  must  be 
considered  and  state  that  an  uncertainty 
factor  10  may  be  used  for  potential 
differences  between  study  animals  and 
humans.  This  factor  of  10  is  often 
thought  to  consist  of  two  uncertainty 
factors  of  3 — the  first  io  account  for 
differences  in  pharmacokinetics  ^  and 
another  uncertainty  factor  to  account  for 
differences  in  pharmacod)mamics '° 
between  the  study  animal  and  humans. 
(The  value  of  3  is  the  closest  whole 
niunber  to  the  square  root  of  10.) 
Acxording  to  EPA  RIC  guidelines,  no 
adjustment  for  differences  in 
pharmacokinetics  is  necessary  in  this 
case  since  the  blood/air  partition 
coefRcient  i<  for  nPB  in  the  human  (7.1) 
is  less  than  in  the  rat  (11.7),  indicating 
that  the  delivered  dose  of  nPB  into  the 
bloodstream  in  rats  is  slightly  higher 
than  in  humans. 

However,  EPA  recognizes  that  the 
lack  of  an  uncertainty  adjustment  for 
pharmacokinetic  differences  between 
animals  and  humans  rests  on  a  default 
approach  applied  to  category  3  gases 
described  in  Appendix  }  of  its 
guidelines  for  deriving  an  inhalation 
RfC.  This  default  approach  assumes  that 
the  pharmacokinetics  of  nPB  conform  to 
a  model  that  requires  several 
assumptions,  in  particular:  (1)  The 
toxicity  is  directly  related  to  the  inhaled 
parent  compound  in  the  arterial  blood, 
and  (2)  the  critical  metabolic  pathways 
scale  across  species,  with  respect  to 
body  weight,  in  the  same  way  as  the 
ventilation  rate  (e.g..  BWy4).  Given  the 
h)rpothesized  metabolic  pathways  for 
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"Pharmacokinetics  refers  to  the  activity  or  fate  of 
chmicals  in  the  body,  including  the  processes  of 
■tNorption.  distribution,  localization  in  tissues. 
biotransfonnation,  and  excretion. 

■°  Pharmacodynamics  refers  to  the  biochemical 
and  physiological  effects  of  chemicals  in  the  body 
and  the  mechanisms  of  their  actions. 

'•  A  ratio  of  a  chemical's  concentration  between 
blood  and  air  whan  at  equilibrium. 


nPB  (ICF.  2002a;  CERHR,  2002a).  it  is 
plausible  that  toxicity  in  rats  may  be 
related  to  a  reactive  metabolite  in  the 
target  tissue  rather  than  the  blood  level 
of  the  parent  compound.  EPA  is  not 
aware  of  any  quantitative  data  on  nPB 
metabolism  in  himians,  or  evidence 
implicating  the  biologically  active  agent 
or  mode  of  action.  EPA  requests 
additional  data  and  comment  from  the 
public  on  nPB  pharmacokinetics, 
metabolism,  and  mode  of  action  that 
will  help  determine  whether  an 
interspecies  uncertainty  factor  greater 
than  1  is  appropriate  to  account  for 
pharmacokinetics.  If  data  become 
available  indicating  that  nPB  does  not 
conform  to  the  constraints  assumed  by 
the  default  pharmacokinetic  model  in 
the  RfC  guidelines,  EPA  would  refine  its 
risk  assessment  for  nPB  as  necessary, 
and  apply  an  uncertainty  factor  for 
pharmacokinetics  in  extrapolating  bom 
animal  to  humans.  We  would  also  revise 
otir  acceptability  determinations 
accordingly. 

With  regard  to  the  UF  for 
pharmacodynamics,  no  data  exist  to 
compare  the  effect  of  nPB  on  human 
spermatocytes  and  rat  spermatocytes. 
EPA  does  not  have  data  suggesting  that 
the  default  of  3  for  pharmacodynamics 
should  not  be  used.  Thus,  the  full 
uncertainty  factor  of  3  for  differences  in 
pharmacodynamics  was  applied.  EPA 
also  requests  comments  and  data  on  this 
uncertainty  factor. 

(2)  Although  workers  employed  in  the 
types  of  industrial  sectors  that  are  part 
of  this  SNAP  review  likely  represent  a 
generally  healthy  population,  pre- 
existing reproductive  conditions  as  well 
as  general  variability  in  fertility  would 
not  impact  a  worker's  overt  health  or 
employment  status,  and  would  be 
largely  imobserved.  It  is  estimated  that 
6%  of  adult  males  are  infertile  (Purves, 
1992),  and  that  40%-90%  of  these  cases 
are  due  to  deficient  sperm  production  of 
unidentifiable  origin  (Griffin,  1994). 
Given  this  information,  EPA  concludes 
that  a  significant  portion  of  the  male 
population  has  pre-existing 
reproductive  deficits.  EPA's  risk 
gmdelines  for  deriving  community- 
based  reference  concentrations 
recommend  a  factor  of  10  in  accounting 
for  intraspecies  variability.  EPA  believes 
that  in  the  case  of  nPB,  a  lower 
tucertainty  factor  is  appropriate  to 
account  for  variability  within  the 
worker  population.  This  UF  is  intended 
to  protect  for  potential  "unobserved" 
reproductive  medical  conditions  {e.g., 
decreased  sperm  motility,  aberrant 
sperm  formation)  that  are  known  to 
exist  among  otherwise  healthy  males  of 
working  age.  Because  we  are  concerned 
about  exposiues  in  the  workplace,  not 


exposures  to  the  full  population,  and 
because  exposures  would  not  be 
continuous,  such  as  would  be  expected 
when  developing  an  RfC,  we  employed 
an  UF  of  three  as  an  upper  bound 
instead  of  the  full  uncertainty  factor  of 
10  for  intrahimian  variability. 

The  following  equation  describes  how 
EPA  derives  18  ppm  as  a  starting  point 
in  the  development  of  a  recommended 
AEL  using  a  UF  of  3  for  variations  in  the 
human  population,  and  3  for 
pharmacodynamics: 
169  ppm  *  %  *  %  *  ^/3  *  1/^)  =  18  ppm 
This  derivation  rests  on  assumptions 
that  some  may  consider  conservative, 
including  the  use  of  the  Fl  generation 
as  the  point  of  departure  for  workplace 
exposure,  and  the  fact  that  reduced 
sperm  motility  may  be  a  particularly 
sensitive  endpoint  for  male 
reproductive  effects.  For  a  further 
discussion,  see  the  next  section  below, 
"AEL  adjustment  based  on  risk 
management  principles." 

AEL  adjustment  based  on  risk 
management  principles.  Risk 
management  uses  risk  characterization, 
along  with  directives  of  the  enabling 
regulatory  legislation  and  other  factors, 
to  decide  whether  to  control  exposure  to 
the  suspected  agent  and  the  level  of 
control.  Risk  management  decisions  also 
consider  socioeconomic,  technical,  and 
political  factors  (EPA  Reproductive  Risk 
Assessment  Guidelines.  1996).  Unlike 
many  other  chemicals  being  reviewed 
by  SNAP.  nPB  is  ah^ady  in  use. 
Therefore,  a  decision  on  the  AEL  that 
incorporates  risk  management 
considerations  may  be  appropriate. 
Doing  so  is  consistent  with  one  of  the 
original  "Guiding  Principles"  of  the 
SNAP  program  (59  FR  13046.  March  18. 
1994): 

EPA  does  not  intend  to  restrict  a  substitute 
if  it  poses  only  marginally  greater  risk  than 
another  substitute.  Drawing  fine  distinctions 
concerning  the  acceptability  of  substitutes 
would  be  extremely  difficult  given  the 
variability  in  how  each  substitute  can  be 
used  within  a  specific  application  and  the 
resulting  uncertainties  surrounding  potential 
health  and  environmental  effects.  The 
Agency  also  does  not  want  to  intercede  in  the 
market's  choice  of  available  substitutes, 
unless  a  substitute  has  been  proposed  or  is 
being  used  that  is  clearly  more  harmful  to 
human  health  and  the  environment  than 
other  alternatives. 

If  EPA  adopted  18  ppm  as  the  AEL, 
we  would  likely  propose  that  use  of  nPB 
be  listed  as  unacceptable  in  adhesives 
applications,  based  on  data  indicating 
that  exposure  to  nPB  in  such  uses 
regularly  exceed  18  ppm  on  average. 
However.  EPA  has  determined  that 
adhesive  operations  can  meet  an  AEL  of 
25  ppm  with  proper  ventilation  and 


controls  (see  Section  IV.A.l.e.. 
"Feasibility  of  meeting  the  AEL  for  nPB 
in  each  industrial  sector").  Tne  AEL  of 
18  ppm  was  derived  using  assumptions 
that  some  may  consider  conservative. 
Following  the  SNAP  principle 
referenced  above,  some  slight 
adjustment  of  the  AEL  may  be 
warranted  after  applying  judgment 
based  on  the  available  data,  and  after 
considering  alternative  derivations. 

To  assess  how  much  of  an  adjustment 
may  be  appropriate  that  would  still  be 
protective  of  human  health.  EPA 
considered  potential  sources  of 
conservatism  in  the  AEL  derivation — 
specifically,  the  use  of  the  BMDL  in  the 
Fl  generation  as  a  point  of  departure.  To 
assess  the  magnitude  of  this 
conservatism,  we  derived  an  AEL  based 
on  the  BMDL  for  reduced  sperm 
motility  in  the  FO  generation  (282  ppm). 
the  second  most  sensitive  endpoint 
found  in  the  2-generation  study. 
Deriving  an  HEC  (296  ppm).Bnd 
applying  the  same  uncertainty  factors  as 
applied  to  the  Fl  generation  (3  for 
intraspecies  variability  and  3  for 
differences  in  pharmacodynamics), 
would  resiilt  in  an  occupational 
exposiue  limit  of  approximately  30 
ppm.  A  derivation  based  on  FO  data 
could  be  considered  as  a  reasonable  and 
protective  upper  bound  for  the 
occupational  exposure  limit.  EPA 
requests  comment  on  whether  it 
appropriate  to  interpret  30  ppm  as  an 
upper  bound  for  an  occupational 
exposure  limit. 

EPA  has  determined  that  18  ppm  is  a 
reasonable  but  possibly  conservative 
starting  point,  and  that  exposine  to  25 
ppm  would  not  pose  substantially 
greater  risks,  while  still  falling  below  an 
upper  bound  on  the  occupation 
exposure  limit.  An  AEL  of  25  ppm 
would  reduce  overall  risk  to  worker 
health  while  adhering  to  EPA's  SNAP 
guiding  principle  of  not  finding  a 
substitute  unacceptable  unless  the 
proposed  substitute  is  clearly  more 
harmful  than  other  alternatives.  EPA 
specifically  requests  cqmment  on  this 
approach. 

Dermal  Exposure.  EPA  believes  that 
workers  should  use  good  workplace 
practices  and  proper  handling 
procedures  to  avoid  imnecessary  dermal 
exposure  to  all  industrial  solvents, 
including  nPB.  Similar  to  other 
halogenated  solvents.  nPB  may  defat  the 
skin  and  may  cause  local  irritation  due 
to  this  characteristic.  A  skin  notation  is 
applied  to  those  chemicals  where 
"dermal  absorption  contributes 
substantially  to  the  overall  systemic 
toxicity"  (skin  notation  documentation 
for  methyl  chloride;  ACGIH.  1991).  As 
described  previously,  the  available 


acute  dermal  toxicity  study  in  rats  (Elf 
Atochem.  1995)  indicates  that  acute 
dermal  exposure  to  nPB  does  not  result 
in  systemic  toxicity.  Because  significant 
dermal  absorption  of  nPB  was  not 
demonstrated  in  this  study.  EPA  is  not 
including  a  skin  notation  for  nPB  along 
with  our  recommended  AEL  in  the 
comments  section  of  the  regulatory  text. 
The  database  regarding  deimal  toxicity 
for  nPB  is  not  as  conclusive  as  the  data 
for  chemicals  that  have  a  skin  notation, 
(e.g..  methyl  chloride,  dichlorvos).  To 
apply  a  skin  notation  to  nPB  would 
imply  that  the  dermal  toxicity  of  this 
compound  is  similar  to  that  of  these 
other  compoimds.  It  is  also  noteworthy 
that  there  is  no  skin  notation  for  other 
halogenated  solvents  such  as  methylene 
chloride  or  perchloroethylene,  and  there 
is  no  evidence  that  absorption  through 
the  skin  is  greater  for  nPB  than  for  the 
other  halogenated  compounds.  Thus,  in 
EPA's  judgement  the  database  currently 
does  not  support  the  need  for  a  skin 
notation  for  nPB. 

However,  we  note  that  the  acute 
dermal  study  did  not  provide 
information  regarding  chronic  dermal 
absorption.  Further.  NIOSH  evaluated 
the  potential  of  nPB  to  permeate  skin 
and  promote  chronic,  systemic  toxicity 
using  a  mathematical  model  and  the  log 
octanol::water  coefficient  for  nPB. 
which  is  approximately  2.  This 
evaluation  found  that  nPB  dermal 
exposure  may  be  an  additional  source  of 
exposure  to  workers  if  the  unprotected 
skhi  of  both  hands  is  exposed  (NIOSH, 
2003).  Given  the  above  information, 
EPA  specifically  requests  comment  on 
whether  to  add  a  skin  notation  to  our 
recommended  AEL  in  the  final  rule  if 
there  are  data  that  support  this  change. 

c.  Overview  of  the  Evaluation  of  Risks 
to  Human  Reproduction  (CERHR) 
Expert  Panel  Report  on  nPR.  In 
December  1999.  NIOSH  submitted  an 
assessment  nomination  to  the  National 
Toxicology  Program's  (NTP)  Center  for 
the  Evaluation  of  Risks  to  Human 
Reproduction  (CERHR)  for  both  nPB  and 
iPB.  The  NTP  and  the  National  Institute 
of  Environmental  Health  Sciences 
(NIEHS)  established  CERHR  in  June 
1998.  CERHR's  purpose  is  to  provide 
timely,  unbiased,  scientifically  sotmd 
evaluations  of  hiunan  and  experimental 
evidence  for  adverse  effects  on 
reproduction,  including  development, 
caused  by  agents  to  which  humans  may 
be  exposed. 

nPB  (l-Bromoproptoe)  was 
nominated  by  NIOSH  and  selected  for 
evaluation  by  the  CERHR  based 
primarily  on  documented  evidence  of 
worker  exposures  and  published 
evidence  of  reproductive  and 
developmental  toxicity  in  rodents  (this 


evidence  is  reviewed  above  in  section 
IV.A.l.a).  The  evaluation  of  nPB  was  a 
four-month  effort  by  a  ten-member 
Expert  Panel  of  academic,  private  and 
government  scientists  that  culminated 
in  a  public  meeting  in  December  2001 . 
At  that  meeting,  the  Expert  Panel 
reviewed  the  scientific  evidence  on  nPB 
and  reached  conclusions  regarding  its 
potential  effects  on  human  reproduction 
and  development.  The  Expert  Panel 
Report  on  nPB  was  issued  in  March  . 
2002  (CERHR.  2002a).  An  Expert  Panel 
Report  on  iPB  was  issued  at  the  same 
time  and  is  discussed  in  section  IV.A.4. 
of  this  preamble  (CERHR,  2002b). 

The  Expert  Panel  Report  on  nPB  is 
intended  to:  (1)  Interpret  the  strength  of 
scientific  evidence  that  a  given  exposiu* 
or  exposure  cirtnimstance  may  pose  a 
hazard  to  reproduction  and  the  health 
and  welfare  of  children;  (2)  provide 
objective  and  scientifically  thorough 
assessments  of  the  scientific  evidence 
that  adverse  reproductive/ 
developmental  health  effects  are 
associated  with  exposure  to  specific 
chemicals  or  classes  of  chemicals, 
including  descriptions  of  any 
imcertainties  that  would  diminish 
confidence  in  assessment  of  risks;  and 
(3)  identify  knowledge  gaps  to  help 
establish  research  and  testing  priorities. 

NTP-CERHR  sought  public  comment 
on  the  Expert  Panel  Report  through  a 
Federal  Register  notice  on  March  8, 
2002  (67  FR  1073*).  The  NTP  has  issued 
a  final  report,  and  has  published  all  the 
public  comments  that  were  received  on 
that  report.  These  documents  may  be 
accessed  through  the  CERHR  Web  site  at 
http://cerhr.niehs.nih.gov/news/bmmo/ 

index.html. 

The  conclusions  of  the  March  2002 
Expert  Panel  Report  on  nPB  were  as 
follows: 

•  Available  hiunan  data  are 
insufficient  to  draw  conclusions  on  the 
potential  for  reproductive  or 
developmental  toxicity. 

•  Available  toxicological  data  were 
sufficient  to  conclude  that  nPB  exposure 
can  induce  developmental  and 
reproductive  toxicity  in  rats.  In 
evaluating  the  potential  effects  on 
human  reprodilction,  the  rat  data  are 
assumed  to  be  relevant  for  humans. 

•  The  mechanisms  that  lead  to 
reproductive  or  developmental  toxicity 
are  unknown. 

•  There  are  no  relevant  kinetic  or 
metabolism  data  for  nPB  to  compare 
human  and  animal  exposure  levels. 

The  Expert  Panel  identified  LOAELs 
from  the  body  of  animal  data  as  follows: 

•  A  LOAEL  for  male  reproductive 
effects  of  200  ppm  based  on  decreases 
in  absolute  and  relative  seminal  vesicle 
weight  reported  in  Ichihara  (2000b).  A 
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NOAEL  of  100  ppm  was  identified 
based  on  decreases  in  prostate  weight 
observed  at  250  ppm  in  WIL  (2001). 

•  A  LOAEL  of  250  ppm.  and  a 
NOAEL  of  100  ppm  for  female 
reproduction  based  on  increased  estrous 
cycle  length  in  WIL  (2001). 

•  A  LOAEL  of  250  ppm  and  a  NOAEL 
of  100  ppm  for  mineralization  of  the 
kidney  pelvis  in  both  FO  and  Fl 
generations,  based  on  WIL  (2001). 

EPA  agrees  with  the  panel's  ' 

conclusions  that  the  available  human 
data  are  insufficient  to  draw 
conclusions  on  the  reproductive  or 
developmental  toxicity  of  nPB  and  that 
the  mechanisms  that  lead  to 
reproductive  or  developmental  toxicity 
are  unknown.  EPA  also  agrees  with  the 
panel  that  a  NOAEL  for  reproductive 
effects  (male)  would  be  considered  to  be 
100  ppm  under  a  traditional  risk 
assessment  analysis.  However,  based  on 
the  criteria  described  previously  for 
selecting  endpoints  for  BMDL  analysis, 
we  believe  the  CERHR  endpoints  are  not 
appropriate  for  developing  the  AEL  for 
nPB,  as  explained  below. 

Reducea  seminal  vesicle  weight.  EPA 
did  not  conduct  HMD  analysis  for 
reduced  seminal  vesicle  weight 
observed  in  the  Ichihara  (2000b)  study 
because  there  is  no  consistency  of  effect 
across  available  studies  for  this 
endpoint.  Reduced  seminal  vesicle 
weight  was  not  found  to  be  a  sensitive 
endpoint  in  WIL  (2001).  In  fact,  a 
statistically  significant  reduction  in 
seminal  vesicle  weight  was  only  seen  in 
the  750  ppm  group  in  the  FO  generation, 
and  there  were  no  statistically 
significant  effects  on  seminal  vesicle 
weight  in  the  Fl  generation.  Because 
there  were  other  endpoints  that  were 
more  sensitive  in  the  WIL  study,  we 
regard  those  endpoints  to  be  of  greater 
toxicological  importance.  Further,  EPA 
believes  that  because  the  Ichihara  study 
was  not  performed  according  to  GLP 
guidelines,  and  there  were  conflicting 
reports  regarding  the  exposure  regime 
and  the  number  of  animals  used,  it  is 
not  appropriate  to  use  this  study  in 
quantitative  risk  assessment. 

Reduced  absolute  prostate  weight. 
Based  on  the  WIL  study,  the  CERHR 
Expert  Panel  identified  a  NOAEL  of  100 
(with  a  LOAEL  of  250)  for  reduced 
absolute  prostate  weight  in  the  FO 
males.  The  toxicological  relevance  of 
absolute  prostate  weight  reduction  is 
questionable  since  this  endpoint  may  be 
associated  with  reduction  in  overall 
weight  gain.  To  assess  the  significance 
of  this  particular  endpoint,  EPA 
calculated  the  mean  relative  prostate 
weights  for  exposed  dose  groups  bom 
the  WIL  (2001)  study.  Relative  prostate 
weights  (organ  weight/body  weight)  in 


FO  males  were  0.0040,  0.0039,  0.0036, 
0.0035,  and  0.0035  at  0,  100,  250,  500, 
and  750  ppm  respectively,  revealing 
that  relative  prostate  weight  at 
exposures  greater  than  or  equal  to  250 
ppm  decreased  only  10%  relative  to 
controls.  Because  the  dose-response 
relationship  in  other  endpoints  was 
more  pronounced,  EPA  did  not  conduct 
BMD  modeling  on  this  endpoint. 

Increased  estrous  cycle  length.  The 
Expert  Panel  identified  250  ppm  as  a 
LOAEL  for  females  based  on  increased 
estrous  cycle  length  in  the  Fl  generation 
of  the  WIL  (2001)  study.  EPA  agrees  that 
the  slight  increase  in  estrous  cycl^ 
length  may  be  a  result  of  nPB  exposure. 
However,  because  the  estrous  cycle 
length  of  4.9  days  at  250  ppm  is  within 
the  range  of  historical  controls,  tlje 
effect  cannot  be  conclusively  attributed 
to  exposure  without  statistical  analysis. 
The  study  report  also  notes  lack  of 
cycling  in  some  females,  which  may 
have  caused  difficulty  in  acciuately 
determining  the  average  estrous  cycle 
length  for  each  affected  group.  Because 
these  data  are  lacking,  this  endpoint 
should  not  be  used  for  developing  the 
AEL. 

Mineralization  of  the  kidney  pelvis. 
The  Expert  Panel  concluded  that 
mineralization  of  the  pelvis  of  the 
kidneys  at  250  ppm  was  an  adverse 
effect.  EPA  notes  that  mineralization  of 
the  kidney  was  not  consistently 
associated  with  nPB  exposure  across 
different  studies,  and  that  in  WIL  (2001) 
the  severity  of  mineralization  did  not 
increase  above  a  category  of  minimal 
except  at  750  ppm  where  it  was  mild. 
Therefore,  EPA  did  not  consider  using 
this  endpoint  as  useful  for  developing 
the  AEL. 

Sperm  Motility.  The  Expert  Panel 
identified  500  ppm  as  the  LOAEL  for 
reduced  sperm  motility.  The  Panel 
agreed  with  the  WIL  (2001)  study 
authors  that  the  slight  but  statistically 
significant  reduction  in  the  percentage 
of  motile  sperm  in  the  Fl  males  at  250 
ppm  (85%  vs.  89%  in  conciuxent 
control  animals)  could  not  be  attributed 
to  nPB  exposure  since  the  percentage  of 
motile  sperm  in  this  dose  group  slightly 
exceeded  that  of  historic  controls  (83%). 
The  data  indicate  that  the  small  changes 
observed  at  250  ppm  are  consistent  with 
larger  changes  in  sperm  motility 
observed  at  500  and  750  ppm.  Thus, 
results  for  sperm  motility  in  FO  and  Fl 
males  exhibited  dose-related  trends,  and 
conformed  to  other  principles  for  the 
selection  of  endpoints  for  BMD  analysis 
(See  earlier  discussion  in  section 
IV.A.l.b.).  Thus,  regardless  of  whether  a 
LOAEL  of  500  ppm  or  250  ppm  is 
assigned  to  this  particular  endpoint,  the 
Agency  determined  that  reduction  in 


the  percentage  of  motile  sperm  in  the  Fl 
males  is  a  good  candidate  for  BMD 
analysis.  In  addition,  it  is  important  to 
note  that  the  Panel  did  not  have  access 
to  either  the  ICF  or  SLR  tatemational 
benchmark  dose  analyses.  As  discussed 
in  section  IV.A.l.b,  benchmark  dose 
modeling  overcomes  the  issue  of 
drawing  a  "bright  line"  in  the  form  of 
a  LOAEL  or  NOAEL  and  instead  uses 
the  full  set  of  data  across  all  exposure 
levels  (ICF,  hic,  2002a;  SLR 
International,  2001b).  Using  the  results 
of  benchmark  dose  modeling,  it 
becomes  clear  that  sperm  motility  is  a 
sensitive  effect,  and  is  an  appropriate 
effect  upon  which  to  base  an  AEL. 

d.  AELs  suggested  by  other  reviewers 
and  outside  parties.  In  the  draft  final 
nPB  risk  screen  conducted  for  EPA  in 
preparation  for  today's  proposal,  ICF 
Consulting  states  that  "Given  the 
strength  of  the  data  base  and  the 
extrapolation  of  the  data  to  occupational 
exposures,  a  range  of  uncertainty  factors 
to  account  for  variability  in  the  human 
population  of  2  to  3  is  considered 
appropriate."  (ICF,  2002a).  EPA    * 
recognizes  that  the  choice  of  UF  relates 
to  a  wide  range  of  considerations 
including  the  strength  of  the  data  base. 
Applying  a  range  of  UFs  between  2  and 
3  to  account  for  intrahuman  variability 
would  yield  a  range  of  occupational 
exposure  limits  between  18  and  30  ppm. 
ICF  suggested  that  the  midpoint  of  this 
range,  25  ppm,  was  an  appropriate 
occupational  limit  value  for  the 
purposes  of  the  risk  screen  for  nPB.  EPA 
requests  comment  on  this  recommended 
approach  in  deriving  an  occupational 
exposure  limit,  including  the 
application  of  uncertainty  factors. 

EPA's  Office  of  Atmospheric 
Programs  solicited  comments  regarding 
ICF  Consulting's  analysis  and  derivation 
of  a  recommended  AEL  from  EPA's 
Office  of  Research  cuid  Development 
(ORD),  external  toxicologist  William 
Brock,  external  toxicologist  Darol  Dodd, 
and  the  State  of  California,  Department 
of  Health  Services,  Hazard  Evaluation 
System  &  Information  Service  (HESIS). 
The  comments  are  available  in  docket 
A-2001-07. 

ORD's  comments  focused  on  the  WIL 
Research  Laboratories  two-generation 
study  and  its  use  in  identifying  sensitive 
endpoints.  ORD  noted  that  the  study's 
results  indicated  dose-related  trends, 
that  a  number  of  endpoints  were 
significantly  affected  at  500  ppm  in  both 
generations,  and  there  were  slight — 
though  in  most  cases  not  statistically 
significant — decreases  at  250  ppm  and 
even  100  ppm  for  some  endpoints.  They 
also  stated  that  "(i]n  the  absence  of 
evidence  of  dominant  lethality  or  trans- 
generational  effects  typical  of  endocrine 


disrupting  chemicals,  it  is  reasonable  to 
conclude  that  the  effects  of  [nPB]  are 
elicited  in  both  sexes  via  their  exposure 
as  adults."  They  also  noted  that  "the 
modest  degree  of  change  in  the  250  ppm 
Fl  sperm  motility  endpoint  (and  la<i  of 
significance  in  the  FO  at  this  dose) 
compared  to  the  collective  more  robust 
changes  at  500  ppm,  in  both  the  FO  and 
Fl.  indicates  that  250  ppm  could 
reasonably  be  considered  a  NOAEL  for 
nPB,  with  500  ppm  being  a  LOAEL." 
Finally.  ORD  noted  that  "even  if  the  Fl 
data  may  not  be  directly  applicable  for 
occupational  exposures  in  males,  it 
certainly  is  applicable  to  occupational 
exposures  of  pregnant  women."  They 
conclude  with  suggestions  for  further 
research  (Klinefelter  and  Damey.  2002). 

EPA  asked  William  Brock  to  review 
the  draft  AEL  report  from  a  general 
toxicological  point  of  view.  Dr.  Brock  is 
currently  a  senior  manager  with  Environ 
Corporation.  In  his  review.  Dr.  Brock 
noted  that  several  subchronic  studies  in 
rats  have  been  conducted  with  nPB  with 
concentrations  ranging  from 
approximately  100  ppm  to  1800  ppm. 
Biological  effects  have  been  on  liver, 
male  reproductive  tissiie,  and,  to  some 
extent,  hematological  parameters. 
Although  some  of  the  studies  have  not 
been  conducted  according  to  GLP,  this 
fact  does  not  necessarily  limit  the 
usefulness  of  the  studies  to  recommend 
an  exposure  limit.  Overall,  the  sperm 
effect  observed  at  400  ppm  and  the 
effects  on  fertility  at  500  ppm  with 
hepatic  vacuolation  at  250  represent  the 
PODs  for  setting  exposure  limits  for 
nPB.  The  NOAEL  for  these  effects 
would  be  200  ppm.  Dr.  Brock  notes  that 
"exposure  limits  that  have  historically 
been  established  are  generally,  but  no[tl 
always,  an  order  of  magnitude  below  the 
NOAEL.  Taking  this  approach  would 
result  in  an  occupational  limit  of  20 
ppm  (200/10).  Although  the  ICF  report 
could  be  improved  by  being  more 
specific  on  effects  and  concentrations, 
the  logic  provided  in  the  report  and  the 
end  result,  i.e.,  a  25  ppm  exposure  limit, 
is  certainly  justified"  (Brock.  2002). 

EPA  asked  t)arol  Dodd  to  review  and 
comment  on  the  draft  AEL  report  (ICF, 
2000a).  Dr.  Dodd  is  currently  the 
Laboratory  Director  for  ManTech 
Environmental  Technology,  Inc.  In  his 
comments.  Dr.  Dodd  stated  that  the  ICF 
report  provided  logical  and  consistent 
explanations  for  selection  of  the  BMDL 
and  uncertainty  factors.  He  noted  that 
several  of  the  studies  show  LOAEL  or 
NOAEL  values  at  200  ppm  to  250  ppm. 
In  his  opinion,  "a  recommended  AEL 
value  that  is  about  one  order  of 
magnitude  lower  than  LOAELs/NOAELs 
in  a  number  of  laboratory  rodent  studies 


does  not  appear  to  be  overly  protective" 
(Dodd,  2002). 

HESIS  provided  comments  on  the 
AEL  derivation  for  nPB  that  focused  on 
the  available  studies  useful  for  low-dose 
risk  assessment,  identifying  the  LOAELs 
and  NO  AELs  from  these  studies,  and 
identifying  their  disagreements  with  the 
ICF  evaluation.  Overall,  HESIS  took 
issue  with  the  approach  used  by  ICF  to 
derive  an  AEL:  "ICF  repeatedly  ignores 
or  discounts  effects  seen  with  low-level 
exposures.  At  most  points  where  a 
decision  based  on  professional 
judgment  must  be  made,  ICF  makes  the 
choice  that  leads  to  the  highest  possible 
AEL."  HESIS  states  that,  contrary  to  the 
ICF  approach,  an  appropriate  risk 
assessment  methodology  would  take  a 
NOAEL,  LOAEL  or  appropriate  BMDL. 
and  apply  uncertainty  factors  of  10  for 
each  of  the  followring  conditions:  (1) 
Interspecies  variation,  (2)  intraspecies 
variation,  (3)  reliance  on  a  LOAEL 
rather  than  a  NOAEL  where  necessary, 
and  (4)  extrapolation  fi^m  acute  or 
subchronic  exposing  to  chronic 
exposure.  The  total  uncertainty  factor 
would  be  between  1,000  and  10,000. 
HESIS  stated  that  appropriate  endpoints 
and  points  of  departine  would  be 
reduced  pup  weight  seen  in  the 
Himtingdon  (2001)  study  at  103  ppm, 
the  neurotoxicity  seen  in  Ichihara 
(2000a)  at  200  ppm,  reduced  seminal 
vesicle  weight  and  increase  in  tailless 
sperm  seen  at  200  ppm  in  Ichihara 
(2001a),  reduced  sperm  motility  at  200 
ppm  in  Wang  (1999),  CNSpatholo^ 
(vacuolation  of  white  matter)  at  400 
ppm  seen  in  ClinTrials  (1997a),  and 
from  the  WIL  (2001)  study,  reduced 
fertility  observed  at  100  ppm  and  other 
adverse  reproductive  and  kidney  effects 
observed  at  250  ppm  or  the  lowest 
BMDL  calculated  from  all  studies.  Using 
any  of  these  points  of  departure,  HESIS 
suggests  that  a  reasonable  AEL  could 
range  from  less  than  0.05  ppm  to  less 
than  5  ppm,  and  recommends  an  AEL 
of  1  ppm. 

HESIS  stated  that,  in  deriving  the  AEL 
for  the  liver  vacuolation,  ICF  used  no 
uncertainty  factor  for  interspecies 
pharmacokinetic  variation,  assuming 
"without  any  basis,  that  gas  exchange 
within  the  lung  constitutes  the  entire 
pharmacokinetic  variation  between  the 
species,  simply  because  the  blood-air 
partition  coefficient  is  lower  in  humans 
than  in  rats."  HESIS  also  disagreed  with 
the  use  of  no  uncertainty  factor  for 
intraspecies  variation  for  liver 
vacuolation.  With  regard  to  ICF's 
derivation  of  an  AEL  for  sperm  motility, 
HESIS  disagreed  with  ICF's  use  of  no 
uncertainty  factor  for  interspecies 
pharmacokinetic  variation  for  the  same 
reason  given  for  liver  vacuolation. 


HESIS  also  stated  that  there  "is  no  data 
base  at  all  on  which  to  determine  the 
likelihood  and  degree  of  interhuman 
variability  in  sensitivity  to  the 
spermatotoxic  effect  of  InPB)  *  •  *  ." 
Finally,  HESIS  stated  that  nPB  "is  an 
organic  solvent  that  is  probably  well 
absorbed  through  the  skin  and  should 
be  listed  with  a  skin  notation  *  *  *  ." 
A  response  from  ICF  Consultants  to 
HESIS's  comments  is  included  in  the 
docket  (ICF  2002c).  EPA  concluded  that 
the  issues  HESIS  raises  are,  in  fact, 
questioning  EPA's  risk  assessment 
guidelines  that  were  the  basis  for  the 
AEL  report,  rather  than  comments 
imique  to  the  AEL  for  nPB.  For  example, 
EPA's  risk  assessment  guidelines  allow 
use  of  a  default  imcertainty  factor  of  1 
instead  of  3  for  pharmacokinetics  for 
nPB  and  other  inhaled  gases  where  the 
toxicity  is  from  the  parent  compound, 
rather  than  metabolites.  As  discussed 
above  in  section  IV.A.l.b,  we  request 
conunent  and  data  that  would  confirm 
or  refute  the  appropriateness  of  the 
assiunptions  in  Appendix  J  of  EPA's  risk 
assessment  guidelines.  In  addition,  EPA 
disagrees  that  the  imcertainty  factor  for 
variability  in  the  worker  population 
should  be  the  same  as  that  for  variability 
in  the  general  population  (10).  Because 
the  working  population  does  not 
'  include  children  or  the  elderly,  as  is  the 
case  for  the  general  population,  we  do 
not  believe  that  a  full  UF  of  10  for 
sensitive  subpopulaticwis  is  necessary. 
Further,  workers  are  only  potentially 
exposed  during  a  40-hour  workweek 
and  not  continuously,  as  would  be 
expected  for  the  general  population. 
Finally,  because  of  the  length  of  the  WIL 
Laboratories  study,  we  do  not  believe 
that  it  is  necessary  to  add  an  uncertainty 
factor  to  extrapolate  from  subchronic  to 
chronic  exposures. 

Various  chemical  manuiactiirers  and 
solvent  formulators  have  derived  their 
own  recommended  industrial  exposure 
limits.  Albemarle  Corporation  and  Dead 
Sea  Bromine  Group,  both  of  whom 
continue  to  produce  nPB,  recommend 
an  AEL  of  25  ppm  in  their  Material  Data 
Safety  Sheets.  Great  Lakes  Chemical  and 
Atofina  reconunencied  AELs  of  10  ppm 
and  5  ppm  respectively,  although 
neither  of  these  companies  currently 
sells  nPB.  Petroferm  produces  nPB 
formulations  and  recommends  an 
exposine  limit  of  25  ppm.  Finally, 
Enviro  Tech  International,  Poly  Systems 
International,  TULSTAR Products,  and 
.  Amity  International,  all  of  whom 
produce  nPB  formulations,  recommend 
an  exposing  limit  of  100  ppm. 

In  a  November  6,  2000,  meeting  with 
EPA,  Albemarle  explained  that  its 
derivation  of  a  workplace  exposure 
guideline  of  25  ppm  is  based  upon  raw 
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data  from  the  two-generation 
Reproductive  study  (WIL.  2001).  In  the 
fail  of  2000,  Albemarle  analyzed 
preliminary  data  from  the  two  highest 
exposure  groups  in  two-generation 
study,  750  ppm  and  500  ppm,  and 
found  evidence  of  reproductive  effects. 
As  a  proactive  measure  while 
completing  analysis  of  the  data. 
Albemarle  started  with  an  exposure 
level  of  250  ppm  and  divided  by  a  safety 
factor  of  10,  yielding  an  exposure 
guideline  of  25  ppm.  EPA  has  not  seen 
the  derivation  of  Great  Lakes  Chemical 
Corporation's  workplace  exposure 
guideline  of  10  ppm  or  Atofina's 
guideline  of  5  ppm. 

The  AEL  recommended  by  Enviro 
Tech  International  is  based  on  two 
separate  analyses.  In  the  first  analysis. 
Rozman  and  Doull  (2001)  recommend 
an  AEL  of  60-90  ppm  based  on  the 
results  obtained  from  a  health 
questionnaire  administered  as  a  part  of 
a  NIOSH  Health  Hazard  Evaluation  at  a 
site  where  nPB  is  used  as  an  adhesive 
(NIOSH,  1999).  This  AEL  derivation  was 
subsequently  published  in  Applied 
Occupational  Environmental  Hygiene, 
the  ACGIHs  journal,  in  2002  (Rozman 
and  Doull.  2002). 

In  their  analysis.  Rozman  and  Doull 
identified  the  most  sensitive  endpoint 
for  nPB  toxicity  as  peripheral/central 
neurotoxicity  followed  by  reproductive 
toxicity  and  then  liver  toxicity.  This 
ranking  was  based  on  a  subchronic 
inhalation  study  by  Ichihara  (2000b)  in 
which  decreased  hind  limb  strength  in 
mice  was  observed  following  4  weeks  of 
exposure  at  200  ppm.  Rozman  and 
Doull  concluded  that  rats  are  more 
sensitive  to  reproductive  effects  of  nPB 
than  hiunans  based  on  the  NIOSH 
health  survey  (NIOSH  2002b).  which 
did  not  identify  any  statistically 
significant  reproductive  effects  in 
humans  exposed  to  nPB.  Based  on  the 
NIOSH  heaJth  survey  data,  conducted  at 
a  facility  where  nPB  was  used  as  an 
adhesive  solvent,  Rozman  and  Doull 
identified  170  ppm  as  a  no  observed 
effect  level  (NOEL)  in  workers  who 
reported  having  a  headache  more  than 
once  per  week.  They  then  applied  a 
safety  of  2  to  protect  nearly  all  workers, 
and  a  safety  factor  of  3  to  provide  a 
larger  margin  of  safety  from  this  adverse 
effect.  This  approach  resulted  in  a 
recommended  industrial  exposure 
guideline  for  nPB  of  60-90  ppm. 

EPA  does  not  agree  with  Rozman  and 
DouU's  AEL  recommendation.  First, 
their  ranking  of  neurotoxicity  as  the 
most  sensitive  toxicological  endpoint 
fails  to  take  into  account  that  in  the 
Ichihara  study,  rats  were  dosed  8  hours 
per  day  for  12  weeks,  while  in  the  two- 
generation  study,  animals  were  exposed 


to  nPB  for  6  hours  per  day.  Therefore, 
the  exposure  levels  in  the  Ichihara  study 
must  be  adjusted  by  a  factor  of  0.75  in 
order  to  directly  compare  doses  Jo  the 
2  generation  study.  If  this  adjustment  is 
made,  the  LOAEL  for  the  Ichihara  study 
becomes  266  ppm.  higher  than  the 
LOAEL  of  250  ppm  for  reproductive  and 
liver  effects  identified  in  the  two- 
generation  study.  Further,  the  results  of 
the  Ichihara  study  conflict  with  the 
results  of  the  90-day  inhalation  study 
(ClinTrials.  1997b).  in  which  decreases 
in  grip  strength  were  not  observed  in 
rats  exposed  to  levels  up  to  600  ppm 
nPB  for  6  hours/day  for  5  days/week.  In 
fact,  in  the  ClinTrials  study,  there  were 
no  consistent  treatment-related  changes 
reported  in  the  rats  following  4.  8,  or  13 
weeks  of  exposure  in  any  parameter 
evaluated  in  a  full  functional 
observational  battery  (a  suite  of  tests 
designed  to  assess  a  full  spectrum  of 
neurotoxic  effects).  Because  the  LOAEL 
for  neurotoxic  effects  in  Ichihara  et  al 
(2000b)  is  actually  higher  than  the 
LOAEL  identified  in  the  two-generation 
study,  and  because  the  findings  on 
neurotoxicity  from  the  Ichihara  study 
conflict  with  the  results  of  the  90-day 
ClinTrials  (1997b)  study,  it  is  erroneous 
to  conclude  that  neurotoxicity  is  the 
most  sensitive  endpoint  for  nPB 
exposure. 

Second,  the  NIOSH  medical  survey 
used  by  Rozman  and  Doull  is  not  a 
suitable  basis  for  deriving  an  AEL.  Use 
of  epidemiological  data  for  a 
quantitative  risk  assessment  requires 
that  the  exposures  be  well- 
characterized,  that  the  sample  size  be 
large  enough  to  allow  for  the  detection 
of  subtle  effects  in  a  statistically 
significant  way.  and  that  comparisons  to 
an  unexposed  control  group  be  made. 
The  data  provided  in  the  NIOSH 
evaluation  do  not  fit  these  criteria:  (1) 
The  sample  size  in  this  study  was 
relatively  small  (46  participants);  (2)  the 
health  survey  was  not  given  to  an 
unexposed  control  population  for 
comparison;  (3)  no  obvious  exposure- 
response  trend  for  headache  was  seen, 
since  the  low  and  medium  exposure 
groups  had  similar  prevalence  of 
headache.  For  each  of  the  neim)logical 
symptoms  evaluated  in  the  NIOSH 
health  survey,  air  concentrations  of  nPB 
were  not  statistically  different  between 
those  employees  reporting  the  sjrmptom 
compared  to  those  not  reporting  the 
symptom  (NIOSH  2002). 

Finally,  EPA  disagrees  with  Rozman 
and  DouU's  conclusion  that 
reproductive  toxicity  did  not  occur  in 
workers  exposed  to  up  to  190  ppm  of 
nPB,  which  is  the  basis  for  their 
assertion  that  humans  are  less  sensitive 
to  reproductive  health  effects  of  nPB 


compared  to  rats  (Rozman  and  Doull, 
2001).  The  NIOSH  report  states  that  3     . 
workers  (2  male  and  1  female)  who  had 
been  exposed  to  between  110  and  157 
ppm  of  nPB  reported  difficulty  in 
having  a  child.  However,  as  noted  by 
the  authors  of  the  NIOSH  report,  due  to 
the  small  sample  size  and  the  personal 
nature  of  the  questions,  there  were 
significant  limitations  in  the  ability  of 
the  NIOSH  medical  siuvey  to  detect 
reproductive  or  fertility  problems.  The 
data  from  the  NIOSH  medical  survey 
should  not  be  used  to  conclude  that  rats 
are  more  sensitive  than  humans  to 
reproductive  effects  of  nPB,  or  to  draw 
any  general  conclusions  regarding  the 
potential  reproductive  toxicity  of  nPB  in 
humans. 

In  the  second  analysis  submitted  by 
Enviro  Tech,  SLR  International 
Corporation  derived  an  AEL  for  nPB  of 
156  ppm  (SLR  International.  2001b).  We 
understand  that  this  derivation  is 
currently  undergoing  peer  review  for 
potential  publication  in  a  scientific 
journal.  This  analysis  used  benchmark 
dose-response  modeling  using  data  sets 
for  several  effects  taken  bom  the  various 
animal  toxicity  tests  that  have  been 
conducted  with  nPB.  SLR  derived  a 
BMDL  at  a  10%  response  level  of  156 
ppm,  based  on  reduced  sperm  motility 
in  Fl  males  from  the  WIL  (2001)  study. 
This  BMDL  is  similar  to  EPAs  BMDL 
for  sperm  motility  of  169  ppm.  SLR 
stated  that  "Due  to  the  relative 
completeness  of  the  toxicological 
database  on  nPB,  including  data  on 
human  in  vitro  bioassays.  use  of  a  UF  is 
likely  not  considered  necessary  for  this 
chemical."  Thus,  SLR's  recommended 
AEL  is  equivalent  to  their  BMDL.  EPA 
maintains  that  an  uncertainty  factor  is 
necessary  for  protection  of  sensitive 
individuals  since  low  sperm  count  is  a 
condition  that  can  occur  in  otherwise 
healthy  workers.  There  are  no  data 
indicating  that  human  sperm  are  less 
sensitive  than  rat  sperm.  In  fact,  sperm 
production  is  less  efficient  in  humans, 
suggesting  that  human  males  are  likely 
to  be  more  susceptible  than  rats  to  nPB 
(Amaim,  1986).  Further,  based  on  EPA's 
RfC  guidelines,  an  uncertainty  factor  of 
3  is  necessary  to  account  fo5 
interspecies  differences  in 
pharmacodynamics  between  rats  and 
humans.  Had  SLR  applied  what  EPA 
considers  appropriate  uncertainty 
factors,  their  recommended  AEL  would 
have  been  1 7  ppm. 

In  a  memorandtun  submitted  to  Poly 
Systems  International,  Joel  Charm,  a 
certified  industrial  hygienist,  supported 
the  analyses  by  both  SLR  and  Rozman 
and  Doull.  Mr.  Charm  suggested  that 
establishing  an  occupational  exposure 
level  of  100  ppm  as  a  ceiling  value  (i.e.. 


a  level  not  to  be  exceeded  during  any 
part  of  the  working  day),  coupled  with 
an  effective  Product  Stewardship 
program,  would  help  companies 
maintain  exposxu*  to  their  workers  as 
low  as  reasonably  achievable.  He 
suggests  that  a  Product  Stewardship 
program  focused  on:  (1)  Training 
material  on  how  nPB  can  be  handled 
and  used  safely;  (2)  conducting 
industrial  hygiene  evaluations  as  a 
service  to  customers,  to  develop  actual 
exposure  level  information  for  a  variety 
of  end  uses  under  varying 
circvunstances;  and  (3)  monitoring  the 
health  (including  reproductive 
parametws)  of  workers  wovdd.  over 
time,  aid  in  assessing  the  validity  of  the 
occupational  eJcposure  limit  selected. 
He  also  states  that  through  the  Product 
Stewardship  program  and  the  regulatory 
reporting  requirements  of  the  Toxic 
Substances  Control  Act  (TSCA),  Section 
8,  corrective  actions  could  be  taken  if 
necessary. 

While  we  do  not  agree  with  the  AELs 
derived  by  Rozman  and  Doull  or  by 
SLR,  EPA  agrees  that  producers  and 
formulators  of  nPB  should  engage  in 
responsible  Product  Stewardship 
'programs.  Albermarle  Corporation  has 
been  conducting  an  extensive 
stewardship  program  for  nPB  involving 
air  sampling  and  workplace  practice 
evaluation  for  customers  to  help  ensiu« 
exposures  below  25  ppm.  We  also  note 
that,  in  order  to  verify  if  exposure  levels 
are  below  a  ceiling  value,  it  would  be 
necessary  to  monitor  workplace 
exposure  continuously.  Periodic 
evaluations  of  exposvire  levels  would  be 
sufficient  for  determining  long-term 
exposure  to  workers.  EPA  reconunends 
that  workplace  exposiues  should  be 
controlled  to  levels  at  or  below  the  AEL 
in  order  to  avoid  risk  of  adverse  health 
effects. 

e.  Feasibility  of  meeting  the  AEL  for 
nPB  in  each  industrial  sector.  Each  of 
the  three  sectors  EPA  is  considering  in 
today's  proposal  could  potentially 
expose  workers  to  nPB  in  different 
ways.  Therefore,  we  considered 
separately  whether  it  is  feasible  to  meet 
the  AEL  in  each  of  the  three  sectors.  If 
EPA  becomes  aware  of  further 
information  showing  that  nPB  use  is 
likely  to  pose  imacceptable  risks  to 
human  health  in  particular  applications 
or  end  uses,  we  will  find  nPB 
imacceptable  in  those  applications  or 
end  uses. 

Solvents  cleaning.  When  using 
industrial  cleaning  equipment,  workers 
are  likely  to  be  exposed  to  solvent 
vapors  continually  over  the  course  of  a 
workday.  However,  users  can  control 
nPB  emissions  from  vapor  degreasers  by 
changes  to  the  equipment,  as  well  as 


changes  in  operating  practice.  For 
example,  a  user  can  install  an  additional 
set  of  condensation  coils  to  prevent 
vapor  from  leaving  the  vapor  degreaser 
or  defluxer.  An  operator  can  tilt  pieces 
to  be  cleaned  to  allow  the  solvent  to 
drain  off  inside  the  vapor  degreaser 
instead  of  evaporating  outside  of  the 
degreaser  where  workers  will  breathe 
the  vapors. 

Exposure  data  on  nPB  used  in  vapor 
degreasers  indicate  that  it  is  possible  to 
maintain  exposure  levels  from  2  to  24 
ppm  over  an  8-hour  average,  as 
measured  using  personal  samplers 
(Albemarle,  1997).  In  1^8,  Albemarle 
Corporation  also  collected  workplace 
monitoring  data  from  metal  cleaning 
operations.  Many,  although  not  all,  of 
the  samples  collected  showed 
concentrations  that,  extrapolated  to  an 
8-hoiu  period,  would  remain  under  25 
ppm.  In  addition,  another  manufactiner 
and  distributor  of  nPB-based  solvents 
stated  that,  "For  a  properly  designed, 
installed,  operated,  and  maintained 
traditional  open-top  vapor  degreaser, 
experience  has  shown  that  eight-hoiu- 
time  weighted  operator  exposing  levels 
will  be  <  20  ppm.  For  enclosed  and 
automated  degreasers.  lower  exposures 
can  be  achieved"  (Amity  UK  Ltd,  2001). 

EPA  has  only  one  set  of  direct 
exposuj«  data  for  equipment  that  cleans 
using  nPB  below  its  boiling  point  ("cold 
cleaning").  These  data  are  from  a 
NIOSH  Health  Hazard  Evaluation  for  q 
company  that  produces  instrumentation 
and  components  for  radid  and 
microwave  frequency  communications. 
In  this  study,  NIOSH  measured 
exposures  to  nPB  from  a  cold  batch 
cleaner  that  was  in  a  special  enclosed 
room  with  a  local  exhaust  ventilation 
system.  The  highest  exposiue  level  was 
8.4  ppm  (NIOSH,  2000b).  However,  the 
type  of  enclosure  and  ventilation  used 
at  this  site  is  not  typical  of  most 
facilities  using  cold  cleanins  equipment. 

In  general,  it  is  expected  that  it  will 
be  more  difficult  to  control  emissions 
from  cold  cleaning  equipment  than  bom 
vapor  degreasers.  The  design  of  vapor 
degreasers  reduces  emissions  from  the 
equipment  by  boiling  the  solvent  and 
then  causing  it  to  condense,  rather,  than 
allowing  solvent  vapors  to  be  emitted. 
Because  cold  cleaning  equipment  may 
expose  workers  to  high  levels  of  nPB, 
we  recommend  that  nPB  not  be  used  in 
cold  cleaning  equipment  unless 
additional  engineering  controls  are 
instituted  to  keep  worker  exposure  to 
levels  below  the  recommended  AEL  of 
25  ppm. 

"The  limited  data  available  on  manual 
cleaning  indicate  that  it  may  be  difficult 
to  attain  exposuires  less  than  50  ppm 
when  vnping  with  nPB  by  hand 


(Albemarle.  2001).  The  SNAP  program 
currently  does  not  regulate  manual 
cleaning  with  solvents.  However,  we 
recommend  that  nPB  not  be  used  for 
manual  cleaning  because  of  the 
likelihood  of  high  exposures. 

Aerosol  Solvents.  Only  limited  data 
are  available  on  exposure  levels  to  nPB 
bom  aerosol  solvent  usage.  Four 
measurements  on  a  single  user  showed 
exposiu«s  to  nPB  that  ranged  from  5  to 
14  ppm  over  an  8-hour  time-weighted 
average  (Albemarle,  2001).  Since  the 
user  was  cleaning  brakes  on  public 
works  equipment,  it  is  possible  that  the 
mechanic  was  working  outdoors,  or  in 
an  area  that  was  only  partially  enclosed. 
EPA  expects  that  these  data  are  not 
representative  of  the  diverse  conditions 
under  which  aerosol  solvents  are  used. 
Confidential  data  bom  another  facility 
revealed  that  exposm«s  vary  greatly  and 
in  some  instances  can  be  higher  than 
200  ppm.  In  contrast  to  vapor 
degreasers,  aerosol  solvents  tend  to  be 
used  intermittently  for  short  periods  of 
1-2  minutes.  In  some  cases,  aerosols 
containing  nPB  are  used  in  confined 
spaces  without  ventilation  ducts  and 
fans  where  workers  could  be  exposed  to 
high  levels  oyer  a  short  time.  Emissions 
from  aerosols  are  typically  not 
controlled  with  equipment  that  captiues 
the  nPB  vapor,  although  aerosol  users 
can  improve  ventilation  and  reduce 
exposiue  levels  through  a  variety  of 
approaches  (e.g..  fume  hoods).  Given 
this  information.  EPA  requests  further 
workplace  exposure  data  on  nPB's  use 
as  an  aerosol  solvent.  In  addition,  we 
request  comment  on  whether  nPB 
should  be  acceptable  for  use  as  an 
aerosol  solvent,  or  if  its  use  should  be 
limited  in  this  end  use  (e.g..  use  limit 
restricting  nPB  only  to  applications  with 
ventilation  equipment). 

EPA  believes  that  users  should  adhere 
to  a  short-term  exposure  limit  (time 
weighted  average  over  15  minutes)  of 
three  times  the  AEL.  We  recommend 
this  short-term  exposure  limit,  which 
would  equal  75  ppm  over  15  minutes, 
in  addition  to  the  8-hour  time  weighted 
average  of  25  ppm.  We  believe  that 
limiting  short-term  exposiu*  to  75  ppm 
in  a  15  minute  period  of  exposiue  is 
feasible  with  proper  ventilation  and/or 
low  use  volxmies.  We  also  recommend 
only  using  aerosols  containing  nPB  in 
open  or  well-ventilated  areas.  This 
procediue  is  refcommended  for  use  of 
any  aerosol  solvent,  compared  to  use  in 
enclosed,  unventilated  areas. 

Adhesives.  In  adhesives  applications, 
exposures  are  expected  to  vary 
depending  upon  the  particular  kind  of 
application.  For  example,  in  the  foam- 
fabrication  industry,  workers  generally 
are  exposed  to  evaporating  solvents  on 
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a  long-term  basis.  When  adhering  tops 
on  counters  or  tables,  workers  are  more 
likely  to  have  breaks  between  exposure, 
with  short-term  exposure  being  of 
greater  concern  (HSIA.  2001). 

EPA  is  aware  that  it  may  hie  difficult 
to  meet  the  recommended  25  ppm  AEL 
in  adhesive  applications  that  are  highly 
emissive.  Exposure  data  from  nPB  used 
in  adhesives  in  the  foam-fabrication 
industry  show  high  nPB  concentrations 
within  the  workplace.  At  three  different 
foam-fabrication  facilities.  NIOSH 
investigators  reported  that  mean 
exposures  to  nPB  ranged  from  60  to  381 
ppm  (8-hour  time  weighted  averages] 
(NIOSH.  1999.  2000a.  2000c,  2001).  In 
one  facility,  average  nPB  exposures 
were  reduced  from  169  ppm  to  19  ppm, 
following  installation  of  ventilation 
equipment  recommended  by  NIOSH 
(NIOSH.  2000c).  Although  use  of  spray 
booths  at  this  facility  had  a  dramatic 
effect  of  reducing  average  exposiu-es  to 
nPB.  a  significant  percentage  of  workers 
whose  jobs  required  direct  use  of  spray 
adhesive  containing  nPB  continued  to 
have  exposures  in  excess  of  25  ppm. 
Among  sprayers  and  assemblers 
working  in  the  Assembly  area.  2  of  10 
(20%)  full-shift  samples  exceeded  25 
ppm,  and  among  sprayers  working  in 
the  Covers  department,  9  of  11  (81%)  of 
samples  exceeded  25  ppm,  with  a 
maximum  of  58  ppm  (time-weighted 
average.  TWA).  These  findings  indicate 
that  it  may  be  necessary  for  employees 
to  wear  appropriate  respiratory 
protection  where  engineering  controls 
do  not  reduce  exposures  to  or  below  the 
AEL.  Where  respirators  are  used  to 
protect  workers  against  nPB,  employers 
should  be  aware  that  OSHA's 
Respiratory  Protection  standard  (29  CFR 
1910.134)  would  apply. 

Because  there  is  evidence  that 
workplace  exposures  to  nPB  can  be 
reduced  to  levels  close  to  or  below  the 
recommended  AEL,  the  Agency  has 
concluded  that  it  is  appropriate  to  find 
the  use  of  nPB  acceptable  in  adhesive 
applications.  Nevertheless,  EPA  expects 
that  businesses  using  nPB  in  adhesive 
applications  may  have  difficulty 
meeting  the  recommended  exposure 
limit  without  some  form  of  engineering 
controls  such  as  confining  operations  to 
spray  booths  with  ducts  and  a  fan 
providing  venUlation.  Further,  although 
use  of  spray  booths  at  this  facility  had 
a  dramatic  effect  of  reducing  exposures 
io  nPB,  as  discussed  above,  some 
workers  whose  jobs  required  direct  use 
of  spray  adhesive  containing  nPB 
continued  to  be  exposed  to  nPB  in 
excess  of  25  ppm.  Given  this 
information,  EPA  requests  comment  on 
whether  nPB  should  be  acceptable  for 
use  in  adhesives. 
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EPA  conducted  a  detailed  risk  screen 
for  nPB  use  in  adhesives  applications  in 
the  foam  fabrication  industry  (ICF, 
2001a  ,  Attachment  C)  since  this 
represents  the  most  emissive  use,  and 
the  use  where  workers  and  the  general 
population  have  the  highest  exposures. 
Because  this  highly  emissive  use  passed 
our  risk  screen,  we  did  not  conduct  a 
formal  risk  screen  for  the  solvents 
cleaning  sector  and  aerosol  solvents 
sectors  end  use.  because  emissions  and 
worker  exposures  in  these  uses  ar« 
expected  to  be  lower  than  the  adhesives 
end  use. 

2.  Are  There  Other  Entities  That  May 
Set  or  Recommend  Workplace 
Standards? 

Under  the  National  Technology 
Transfer  and  Advancement  Act  of  1995. 
Section  12(d).  Public.  Law.  104-113, 
Federal  agencies  are  required  to 
consider  using  technicaJ  standards  that 
are  developed  or  adopted  by  voluntary 
consensus  standards  bodies,  using  such 
technical  standards  as  a  means  to  carry 
out  policy  objectives  or  activities.  No 
sdch  standards  for  occupational 
exposure  to  nPB  currenUy  exist.  In 
comparison,  the  American  Conference 
of  Governmental  Industrial  Hygienists 
(ACGW)  has  established  threshold  limit 
values  (TLVs)  for  the  primary 
chlorinated  solvents  used  in  the  same 
applications  as  nPB.  The  most  current 
TLVs  for  these  solvents — 25  ppm  for 
perchloroethylene.  and  50  ppm  for 
trichloroethylene  and  methylene 
chloride — are  identical  or  moderately 
higher  than  our  proposed  reconunended 
guideline  for  nPB.  It  is  possible  that  the 
American  Industrial  Hygiene 
Association  (AIHA)  or  the  ACGIH  will 
review  the  toxicity  of  nPB  in  the  future 
and  set  a  volimtary  standard.  ADiA  may 
develop  a  Workplace  Environmental 
Exposure  Limit  (WEEL)  for  nPB. 
Further,  in  2002.  the  ACGIH  listed  1- 
Bromopropane  and  2-Bromopropane 
(nPB  and  iPB,  respectively)  in  its  list  of 
"Chemical  substances  and  other  issues 
under  study."  If  either  of  these 
standard-setting  bodies  recommends  an 
exposure  limit  on  nPB,  we  would  make 
that  information  available  to  the  public 
for  comment. 

In  the  future,  OSHA  may  develop  a 
mandatory  exposure  limit  for  nPB  use  in 
the  workplace.  The  result  of  OSHA's 
review  could  result  in  a  permissible 
exposure  limit  (PEL)  different  bom 
EPA's  recommended  exposure  limit  of 
25  ppm.  Unlike  nPB,  the  chlorinated 
solvents  are  regulated  by  OSHA  and 
have  been  regularly  re-evaluated  by 
OSHA,  NIOSH,  and  EPA  {e.g.,  as  a 
National  Emission  Standard  for 
Hazardous  Air  Pollutants).  The  most 


current  permissible  exposure  limits  for 
these  solvents  established  by  OSHA  are 
25  ppm  for  methylene  chloride  and  100 
ppm  for  perchloroethylene  and 
trichloroethylene.  The  OSHA 
permissible  exposure  levels  for 
perchlorethylene  and  trichloroethylene 
of  100  ppm  were  originally  issued  on 
1971  based  on  the  1968  threshold  limit 
values  established  by  the  ACGIH.  Since 
then,  ACGIH  has  issued  TLVs  of  25  ppm 
for  perchloroethylene  and  50  ppm  for 
trichloroethylene  and  OSHA  has  issued 
a  PEL  of  25  ppm  for  methylene  chloride; 
as  such,  the  Agency  does  not  believe 
that  a  25  ppm  recommended  AEL  for 
nPB  would  result  in  a  significant 
competitive  advantage  for  any  of  these 
solvents.  As  stated  earlier  in  this 
preamble,  EPA  defers  to  OSHA  in 
regxilating  workplace  safety.  The 
reconunended  AEL  in  today's  proposal 
is  an  interim  measure  in  the  absence  of 
an  OSHA  PEL.  Thus,  any  PEL  that 
OSHA  sets  would  supersede  EPA's 
recommefnded  AEL. 

3.  Is  the  General  Population  Exposed  To 
Too  Much  nPB? 

As  a  part  of  the  SNAP  review  process 
for  alternative  chemicals,  EPA  also         * 
considers  exposure  to  the  general 
population.  Near  facilities  that  use  nPB 
in  non-emissive  applications  such  as 
vapor  degreasing,  exposure  is  expected 
to  be  insignificant.  For  emissive 
applications  of  nPB,  such  as  an  adhesive 
solvent  in  foam  fabrication,  we 
conducted  a  more  detailed  assessment 
of  potential  exposure  to  people  living  in 
the  immediate  vicinity  of  a  facility.  We 
first  estimated  a  community  exposiu^ 
guideline,  using  EPA's  Methods  for 
Derivation  of  Reference  Concentration     • 
Guidelines  (1994)  as  a  risk  index  to 
compare  against  potential  commimity 
exposure.  This  community  exposure 
guideline  is  an  estimate  of  a  continuous 
inhalation  exposiu^  (averaged  over  24 
hours  per  day,  7  days  per  week)  to  the 
general  public  (including  sensitive 
subgroups)  that  is  hkely  to  be  without 
an  appreciable  risk  of  adverse  health 
effects  during  a  lifetime.  Conununity 
exposure  guidelines  can  be  derived  from 
a  NOAEL,  LOAEL,  or  benchmark 
concentration,  with  uncertainty  foctors 
generally  applied  to  reflect  limitations 
of  the  data  used.  Average  daily 
exposures  of  people  living  close  to 
facilities  where  nPB  is  Used  in  an 
emissive  application  were  then 
estimated  and  compared  to  the 
community  exposure  guideline  to 
determine  whether  nPB  exposure 
presents  an  appreciable  risk  to  the 
general  population. 

EPA  derived  the  community  exposure 
gmdeline  for  nPB  using  the  same  critical 


studies  and  BMDLs  for  spermatic  effects 
and  liver  effects  that  were  used  in 
developing  the  AEL.  Adjustments  were 
made  to  account  for  continuous  lifetime 
exposure  and  sensitive  subpopulations. 
The  lowest  BMDL  of  110  ppm  was 
based  on  the  incidence  of  liver  effects 
(centrilobular  vacuolation)  in  the  two- 
generation  reproductive  study  (WIL, 
2001).  Using  EPA's  dosimetry 
guidelines  for  a  category  3  gas  (US  EPA, 
1994),  and  making  adjustments  to 
account  for  continuous  exposure,  the 
human  equivalent  concentration  (HEC) 
is  110  ppm  *  (6  hours/24  hours)  =  27.5 
ppm.  No  adjustment  for  differences  in 
pharmacokiitetics  was  necessary  based 
on  EPA's  RlC  guidelines.  EPA  applied     • 
an  UF  01*3  for  extrapolation  from  rat  to 
human  pharmacodynamics.  An 
additional  factor  of  10  was  applied  for 
intrahuman  variability  including  the 
protection  of  sensitive  subpopulations 
[e.-g..  individuals  with  liver  disease, 
children,  6r  the  elderly).  Therefore,  the 
total  uncertainty  factor  was  30  (3  for 
differences  in  pharmacodynamics,  10 
for  sensitive  subpopulations).  The 
application  of  the  uncertainty  factor  of 
3D  to  the  HEC  of  27.5  ppm  results  in  a 
community  exposure  guideline  of 
approximately  1  ppm.  EPA  requests 
comment  on  the  appropriate  use  of 
uncertainty  factors  for  the  community 
exposure  guideline. 

The  next  lowest  BMDL  (169  ppm)  was 
for  the  effects  on  sperm  motility  in  the 
second  generation  of  male  rats  in  the 
two  generation  study.  In  the  derivation 
of  a  community  exposure  guideline  RfC 
for  this  endpoint,  EPA  adjusted  the 
BMDL  to  accoimt  for  continuous 
exposure  averaged  over  24  hoiu"s  a  day, 
resulting  in  an  HEC  of  42  ppm.  An 
uncertainty  factor  of  up  to  10  may  be 
applied  for  animals. to  human 
extrapolation  in  consideration  of 
potential  differences  in 
pharmacokinetics  and 
pharmacodynamics.  However,,  for  the 
reasons  listed  earlier,  we  did  not 
consider  an  uncertainty  factor  necessary 
to  account  for  differences  in 
pharmacokinetics.  The  results  of  the  in 
vitro  studies  conducted  with  liver  cells 
do  not  allow  us  to  draw  any  conclusions 
regarding  the  relative  sensitivity  of  the 
human  and  rat  spermatocyte  to  nPB. 
Consequently,  EPA  applied  a  factor  of  3 
for  differences  in  phMinacodynamics. 
Finally,  an  imcertainty  factor  of  10  was 
applied  for  intrahuman  variability 
including  the  protection  of  sensitive 
individuals  in  the  general  population 
{e.g.,  children  whose  sex  organs  are  in 
development,  pregnant  women,  and 
individuals  with  low  fertility).  An 
overall  uncertainty  factor  of  30  results  (3 


for  differences  in  pharmacodynamics, 
and  10  for  the  protection  of  sensitive 
individuals).  The  application  of  the 
overall  uncertainty  factor  (30)  to  the 
HEC{42  ppm)  results  in  a  commimity 
exposure  guideline  an  RfC  of 
approximately  1  ppm.  The  estimated 
community  exposure  guideline  values 
are  identical  for  both  liver  and 
reproductive  effects.  Consequently,  EPA 
estimated  that  a  RfC  commimity 
exposure  guideline  of  1  ppm  would  be 
protective  for  all  health  endpoints — ^that 
is,  someone  exposed  to  an  average  of  1 
ppm  of  nPB.  24  hours  of  every  day 
during  a  lifetime,  would  not  be  at 
appreciable  risk  for  adverse  health 
effects  during  their  lifetime. 

The  next  step  was  to  determine 
whether  people  living  close  to  sites 
where  nPB  is  used  in  emissive 
applications  could  potentially  be 
exposed  to  levels  above  the  estimated 
RfC  community  exposure  guideline  of  1 
ppm.  Data  collected  from  actual 
facilities  (CCPCT,  2001)  used  to 
characterize  two  scenarios:  (1)  A  typical 
large,  high-use  adhesive  application 
facility  where  thp  closest  resident  is  100 
meters  away;  and  (2)  a  smaller  facility 
with  average-use  adhesive  application 
in  an  urban  area,  where  the  nearest 
resident  is  only  3  meters  away. 

EPA's  SCREEN3  (US  EPA,  1995a)  air 
dispersion  model  was  used  to  assess  the 
likely  maximum-potential  concentration 
of  nPB  bom  single  sources.  This 
technique  is  typically  used  to  evaluate 
air  quality  impacts  of  sources  pursuant 
to  the  requirements  of  the  Clean  Air  Act, 
such  as  New  Source  Review  and  air 
toxic  regulations.  The  approach  applied 
here  was  the  initial-phase  approach 
used  to  determine  if  either:  (1)  The 
source  clearly  poses  no  air  quality 
problem  or  (2)  the  potential  for  an  air 
jquality  problem  exists,  ff  a  potential 
problem  exists,  then  a  more  refined 
analysis  is  necessary. 

The  results  bom  our  screen  indicated 
that  modeled  exposures  in  either 
scenario  did  not  exceed  the  RlC  of  1 
ppm.  Thte  urban  scenario  where  a 
facility  uses  fans  to  ventilate  nPB 
horizontally  (through  windows  or  other 
openings  in  the  walls  as  opposed  to 
openings  in  the  roof),  inodeled 
exposures  of  0.^4  ppm  at  a  distance  of 
3  meters  away  bom  the  source.  0.19 
ppm  at  5  meters  from  the  source,  and 
0.13  ppm  at  10  meters  from  the  source. 
These  levels  were  by  far  the  highest 
concentrations  of  nPB  exposures 
modeled.  The  majority  of  modeled 
exposures  were  at  least  an  order  of 
magnitude  lower,  and  ranged  from  0 
ppm  to  0.08  ppm.  Because  the 
community  exposure  guideline  was  not 
exceeded  for  any  of  the  exposure 


scenarios  in  this  conservative  screening 
approach,  EPA  has  concluded  that  nPB 
exposure  to  populations  living  close  to 
adhesive  application  sites  is  not  a  major 
concern.  A  memo  describing  the  risk 
screen  in  detail  may  be  found  in  the 
public  docket  (ICF,  2002a). 

4.  What  Limit  Is  EPA  Proposing  on 
Isopropyl  Bromide  Contamination  of 
nPB  as  a  Condition  of  Acceptability,  and 
Why? 

Isopropyl  bromide  (iPB  or  2- 
bromopropane).  an  isomer  of  nPB  (1- 
bromopropane).  is  a  contaminant  that  is 
created  to  different  degrees  in  the 
manufacture  of  some  nPB  formulations. 
In  reviewing  the  toxicological  risks  of 
iPB,  EPA  initially  was  concerned  that  its 
molecular  structure  was  similar  to 
chemicals  that  are  potent  reproductive 
toxins  and  carcinogens.  This  concern 
focussd  on  the  position  of  the  halogen 
atom  within  the  compound.  There  are 
toxicological  data  th^t  indicate  that 
when  the  halogen  atom  is  located  on  the 
second  carbon,  there  may  be  increased 
potential  for  the  compound  to  cause 
cancer  when  compared  to  the 
compound  with  the  halogen  atom  pn 
carbon  number  1.  One  example  of  this 
is  the  differential  toxicity  of  1- 
nitropropane  and  2-nitropropane. 
Inhalation  exposure  to  2-nitropropane 
has  been  linked  to  liver  toxicity  in 
humans  and  has  resulted  in  liver,  and 
to  a  lesser  extent,  lung  toxicity  in  male 
and  female  Sprague-Dawley  rats  (US 
EPA,  1991);  it  has  also  been  shown  to 
induce  liver  cancer  in  both  Sprague- 
Dawley  (L\RC,  1992)  and  Fischer  rats 
(Fiala,  1995).  1-Nitropropane  has  shown 
no  carcinogenic  potential  to  date. 
Direct  data  on  the  carcinogenic 
potential  of  iPB  are  limited,  although  it 
has  been  shown  to  induce  reverse 
mutations  in  bacteria  (Maeng  and  Yu, 
1997).  Further.  iPB  was  shown  to  be 
more  cytotoxic  and  genotoxic  to  human 
liver  cells  than  nPB  and  other  toxins, 
including  methylene  chloride  and 
tiichloroethylene  (SLR,  2001a).  The 
combination  of  the  position  of  the 
bromine  atom  in  iPB  (and  its 
relationship  to  the  carcinogenic 
potential  of  the  compound)  and  the 
genotoxicity  of  the  compoimd  in 
bacterial  and  human  cells  indicate  that 
caution  is  necessary  when, 
recommending  an  acceptable  exposure 
concentration  for  iPB. 

In  the  limited  animal  testing  data 
available,  iPB  has  been  shown  to  be 
inherentiy  more  toxic  than  nPB  on 
reproductive  and  hematopoietic 
endpoints.  In  two  separate  studies, 
significant  disruptions  in  the  estrous 
cycles  and  abnormal  growth  in  uterine 
cells  were  reported  in  female  rats 
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exposed  to  iPB  daily  for  9  weeks 
(Kamijima,  1997a.  1997b;  Yu.  2001). 
Daily  exposure  of  male  rats  to  iPB  at 
300.  1000.  and  3000  ppm  was  associated 
with  effects  ranging  from  reduced  body 
and  organ  (e.g..  kidneys,  liver,  testis) 
weight,  reduced  sperm  counts  and 
sperm  motility,  abnormal  sperm, 
reduced  red  blood  cell  and  platelet 
counts,  and  hemoglobin  volume 
(Ichihara,  1997).  A  recent  study  has 
been  published  (Sekiguchi,  2002)  in 
which  the  effects  of  iPB  exposure  on  the 
reproductive  physiology  of  female  F344 
rats  were  investigated.  The  rats  were 
exposed  to  air  (in  the  control  group,  the 
number  of  animals,  n,  is  7)  or  50  (n=6), 
200  (n=7).  or  1000  {n=9)  ppm  of  iPB  via 
whole-body  inhalation  for  8  hours/day 
for  21-24  days  (exact  number  of  days 
not  specified  in  the  article).  A  larger 
number  of  females  at  the  high 
concentration  exhibited  an  estrous  cycle 
of  >6  days  (7  of  9  animals)  than  those 
at  the  control,  low-  and  mid- 
concentration  (4,2,  and  3,  respectively) 
which  corresponded  to  the  greater 
number  of  estrous  cycles  lasting  >6  days 
(9  of  34  animals)  in  the  high- 
concentration  group  as  compared  to  the 
other  groups  (4  of  3 1 ,  4  of  30,  3  of  30). 
A  dose-dependent  increase  in  the 
number  of  days/cycle  was  observed  in 
rats  at  200  and  1000  ppm.  These 
increases  did  not  reach  statistical 
significance,  however.  A  smaller 
number  of  females  per  group  was 
analyzed  for  uterine  and  ovary  weights 
because  only  rats  showing  the  estrous 
stage  upon  vaginal  smear  test  were 
chosen  for  autopsy  (5,  5.  5,  and  7, 
respectively  in  the  low-,  mid-,  and  high- 
concentration  groups).  No  changes  were 
noted  in  the  weights  of  ovaries  or 
,  uterus,  or  in  the  number  of  ovulated  ova 
among  any  of  the  female  groups 
(exposed  or  controls).  Although  this 
study  indicates  that  iPB  was  not  a  strong 
reproductive  toxin  in  the  female  rat,  the 
small  number  of  animals  exposed  is  a 
significant  limitation  to  the  study.  The 
dose  dependent  increase  in  estrous 
cycles  observed  at  200  and  1000  ppm 
suggest  the  potential  for  reproductive 
failure  from  exposure  to  this  compound. 
These  results  also  indicate  the  need  for 
additional  studies  using  greater 
numbers  of  exposed  animals. 

Both  male  and  female  workers 
occupationally  exposed  to  iPB  have 
been  found  to  exhibit  some  of  the  same 
effects  reported  in  animal  toxicological 
studies.  Ichihara  (1999)  reported  low 
sperm  motility,  low  semen  volume, 
abnormal  sperm  cells,  and  decreased 
blood  cell  count,  hemoglobin  and 
hematocrit  in  otherwise  healthy  Chinese 
male  workers  exposed  to  a  wide  range 


of  iPB  concentrations  (2.5-111  ppm). 
Abnormal  or  an  absence  of  menstruation 
was  associated  with  iPB  exposure  in 
several  female  workers,  as  well  as 
reduced  blood  cell  count,  hemoglobin, 
and  hematocrit.  Employees  of  an 
electronics  factory  in  South  Korea 
showed  similar  effects  following 
exposure  to  iPB  (Kim,  1996).  In  female 
workers,  disrupted  or  absent 
menstruation,  abnormal  hormone  levels, 
hot  flashes,  and  abnormal  bone  marrow 
were  found,  while  male  workers 
exhibited  significantly  reduced  sperm 
counts  and  sperm  motility. 

CERHR  convened  an  Expert  Panel  to 
consider  existing  toxicological  studies 
on  effects  of  both  nPB  and  iPB.  (See 
section  IV. A. I.e.  for  a  discussion  of 
CERHR  review  process  and  the  Expert 
Panel  Report.)  The  CERHR  Expert  Panel 
came  to  the  following  conclusions  on 
the  existing  studies  on  iPB  (CERHR,  ' 
2002b,  p.  44): 

•  Available  human  and  animal  data 
are  insufficient  to  draw  conclusions  on 
the  potential  for  developmental  toxicity 
due  to  iPB. 

•  There  is  sufficient  evidence  that  iPB 
is  a  reproductive  hazard  in  men  and 
women,  particularly  based  upon  the 
epidemiological  data  from  Korea. 

•  At  low  levels  (less  than  0.004  ppm), 
there  is  minimal  concern  for  human 
reproduction.  At  higher  levels  up  to 
1.35  ppm.  there  is  some  concern. 

•  For  reproductive  data  from  male 
rats,  the  panel  identified  a  NOAEL  of 
100  ppm. 

The  toxicological  studies  on  male 
reproductive  endpoints  for  iPB  have 
limitations  which  (e.g..  small  number  of 
dose  groups)  make  them  inappropriate 
for  use  in  quantitative  risk  assessment. 
Although  the  occupational  exposure 
studies  also  are  limited,  given  the 
mutagenicity  of  the  compound  and  that 
human  exposures  have  resulted  in 
significant  health  effects  consistent  with 
those  reported  in  the  available  animal 
studies,  the  Agency  considers  it 
appropriate  to  limit  the  amount  of  iPB 
exposure  resulting  fit)m  nPB  use  to  the 
maximum  extent  feasible. 

Today's  action  proposes  to  limit 
SNAP  acceptability  of  nPB  to  those 
formulations  of  nPB  that  contain 
concentrations  less  than  0.05%  iPB  by 
weight  before  adding  stabilizers  or  other 
chemicals.  The  current  American 
Society  for  Testing  and  Materials 
(ASTM)  standard  for  vapor  degreasing 
grade  and  general  grade  nPB  specifies 
that  unstabilized  nPB  must  have  less 
than  0.1%  of  iPB  as  a  contaminant.  EPA 
believes  that  this  level  should  be 
reduced  to  0.05%  given  the  toxicity  of 
iPB,  and  the  fact  that  achieving  a  level 
of  0.05%  is  technologically  feasible  and 


would  not  cause  significant  economic 
impacts  (US  EPA,  2003).  The  Agency 
also  requests  comment  on  the 
appropriateness  of  alternative 
concentration  limits  for  iPB  in  nPB, 
including  0.1%.  If  this  provision  is 
finalized,  the  iPB  concentration  limit 
would  be  a  condition  that  all  users  in 
the  U.S.  must  observe  in  all  sectors  and 
end  uses  where  nPB  is  listed  as 
acceptable. 

In  order  to  show  compliance  with  the 
use  condition,  end  users  would  need  to 
keep  records  to  demonstrate  that  the 
nPB  used  in  the  product  contains  no 
more  than  0.05%  iPB  by  weight  before 
adding  stabilizers  or  other  chemicals. 
Documentation  could  involve,  for 
example,  keeping  a  certificate  of 
analysis  or  purity  provided  by  the 
manufacturer  or  formulator  for  two 
years  from  the  date  of  creation  of  that 
record.  Such  records  are  customary 
business  information  that  chemical 
companies  provide  to  their  customers, 
so  we  do  not  expect  that  this 
requirement  will  impose  an  additional 
paperwork  burden. 

B.  Ozone  Depletion  Potential 

The  ozone  depletion  potential  (ODP) 
of  a  chemical  compound  provides  a 
measure  of  its  impact  on  stratospheric 
ozone  levels  relative  to  the  impact  of  an 
equal  mass  emission  of  CFC-11.  The 
Parties  to  the  Montreal  Protocol  have 
used  the  ODP  benchmark  index  as  a 
means  of  characterizing  the  relative 
risks  associated  with  the  various  ozone- 
depleting  compounds  subject  to  the 
requirements  of  the  Protocol  and  to 
calculate  the  total  allowable  production 
and  consumption  of  different  classes  of 
ozone  depleting  substances.  Every  four 
years  the  World  Meteorological 
Organization  publishes  the  Scientific 
Assessment  of  Ozone  Depletion.  These 
assessments  are  authored  by  leading 
experts  in  the  fields  of  atmospheric 
science  and  atmospheric  chemistry,  and 
include  the  most  current  research 
findings  relevant  to  the  science  of  ozone 
depletion.  These  assessments,  along 
with  other  studies  in  the  field  of 
atmospheric  chemistry,  have 
traditionally  focused  on  compounds 
with  relatively  long  atmospheric 
lifetimes  (in  excess  of  3  months). 

Two-dimensional  (2-D)  models  that 
base  calculations  on  latitude  and 
altitude  are  sufficient  for  calculating  the 
ODP  of  long-lived  chemicals.  However, 
2-D  models  cannot  simulate  the 
complex  atmospheric  transport 
pathways  that  are  necessary  to 
determine  the  ODP  of  short-lived 
compounds  like  nPB  (Wuebbles.  2000). 
nPB  is  estimated  to  remain  in  the 
atmosphere  for  only  11  to  20  days  after 
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emission."  The  short  lifetime  of  nPB 
complicates  the  calculation  of  its  ODP 
because  it  is  not  valid  to  make  the 
standard  simplifying  assumption  that 
concentratioiis  are  "well  mixed"  in  the 
troposphere.  Thus,  a  meaningful 
comparison  can  be  made  between  the 
ODP  of  nPB  and  the  longer-lived 
compounds  already  controlled  under 
the  Montredl  Protocol  only  by  using  the 
results  from  a  3-D  model  that  bases 
calculations  on  longitude,  latitude,  and 
altitude  to  augment  the  ODP  calculation 
using  a  2-D  model. 

Generally,  a  compound  emitted  in  the 
troposphere  travels  toward  the  equator 
and  into  the  tropics  before  rising 
convectively  into  the  stratosphere.  As  a 
result,  a  compound  emitted  at  high 
latitudes,  such  as  the  northern  United 
States  or  the  southern  tip  of  Brazil,  will 
take  longer  to  reach  the  stratosphere 
than  one  emitted  in  the  tropics.  For  a 
long-lived  chemical,  this  difference  in 
travel  time  is  insignificant.  But  for  a 
short-lived  compoimd  such  as  nPB, 
which  is  subject  to  degradation  in  the 
troposphere,  the  latitude  of  emission 
can  have  a  significant  impact  on  the 
amount  of  ozone-destroying  bromine 
that  is  delivered  to  the  stratosphere. 

Using  a  combination  of  2-D  and  3-D 
models,  Wuebbles  et  al.  (2001) 
estimated  the  ODP  to  be  between  0.016 
and  0.019  for  nPB  emissions  over  the 
United  States.  In  the  tropical  latitudes, 
over  India.  Southeast  Asia  and 
Indonesia.  nPB  emissions  have  a  larger 
ODP  of  0.087  to  0.105.  A  more  recent 
paper  by  Wuebbles  foimd  that  the  ODP 
of  nPB  emissions  from  the  United  States 
would  be  closer  to  0.013-0.018,  while 
nPB  emissions  in  the  tropics  would 
have  an  ODP  of  0.071  to  0.100   . 
(Wuebbles.  2002). 

In  proposing  to  list  nPB  as  an 
acceptable  substitute  for  CFC-11 3, 
methyl  chloroform  and  HCFC-14lb, 
EPA  has  considered  that  the  ODP  for 
nPB  at  the  latitude  of  the  continental 
U.S.  is  substantially  less  than  the  ODPs 
for  the  chemicals  it  would  replace  (0.8 
for  CFC-113.  0.1  for  methyl  chloroform, 
and  0.11  for  HCFC-141b).  Given  that 
fact,  we  do  not  believe  that  nPB's  ODP 
is  a  compelling  reason  to  list  it  as  an 
unacceptable  substitute  for  CFC-113. 
methyl  chloroform,  and  HCFC-141b  for 
use  in  the  U.S. 

While  advances  in  modeling  are 
producing  more  specific  methods  to 
better  estimate  nPB's  ODP,  the  value 
will  never  be  pinpointed  to  a  single 
number  that  may  be  applied  to  all 
latitudes.  EPA  notes  that  if  the  ODP 
were  as  high  in  the  U.S.  as  it  is  in  the 
tropics  (0.071  to  0.100).  we  would  have 


found  it  unacceptable  as  a  substitute. 
When  making  regulatory 
determinations,  governments  or  users  in 
other  latitudes  should  consider  the  ODP 
at  theit  latitude  as  well  as  the  toxicity 
of  other  solvents  available  for  use.  For 
example,  users  in  other  coimties  may 
find  nPB  preferable  to  carbon 
tetrachloride,  which  has  a  high  ODP 
(1.1).  and  is  highly  toxic.  On  the  other 
hand,  users  in  the  tropics  should  realize 
that  nPB  at  their  latitude  has  an  ODP 
comparable  to  substances  controlled  by 
the  Montreal  Protocol  (methyl 
chloroform  or  HCFC-14lb).  EPA  also 
recommends  that  any  decisions  on  the 
use  of  nPB  outside  the  U.S.  should  be 
based  on  latitude-specific  ODPs  and 
voliunes  of  the  chemical  projected  to  be 
used  in  those  regions. 

Few  conmienters  on  the  ANPRM 
discussed  the  ODP  of  nPB.  However,  the 
Agency  agrees  with  two  commenters 
who  stated  that  nPB's  low  ODP  should 
be  balanced  against  the  much  longer 
atmospheric  lifetime  of  other  choices. 

We  have  attempted  to  gather  and 
assess  all  available  information  from  the 
full  range  of  experts  on  nPB's  ODP.  EPA 
continues  to  be  interested  in  receiving 
from  the  public  any  other  information 
pertaining  to  the  atmospheric  effects 
and  ODP  of  short-lived  atmospheric 
chemicals,  especially  nPB.  In  the  event 
that  data  become  available  after  final 
rulemaking  that  are  contrary  to  the 
current  scientific  understanding,  section 
612  of  the  CAA  allows  the  Agency  to 
reconsider  oiu-  decision  tmder  the  SNAP 
program. 

C.  Global  Warming  Potential 

The  global  warming  potential  (GWP) 
index  is  a  means  of  quantiiying  the 
potential  integrated  climate  forcing  of 
various  greenhouse  gases  relative  to 
carbon  dioxide.  Thus,  the  GWP  of 
carbon  dioxide  is,  by  definition,  equal  to 
one.  Since  GWP  is  a  measure  of  the 
climate  forcing  integrated  over  time,  the 
value  of  the  index  depends  on  the 
choice  of  time  horizon.  The  standard 
GWP  used  for  making  climate-related 
policy  decisions  is  based  on  a  100-year 
time  horizon  (called  the  lOOyr  GWP)." 

The  lOOyr  GWP  of  nPB  is0.31 
(Atmospheric  and  Environmental 
Researdi,  Inc..  1995).  This  is  a  relatively 
low  GWP,  representing  a  climate  forcing 
approximately  one  third  that  of  carbon 
dioxide,  by  weight.  Estimations  of  the 
net  climate  impact  must  take  into 
consideration  the  amount  of  the 


"Wuebbles  et  at..  1998:  Wuebbles  et  al..  2000. 


>'  The  lOOyr  GWP  is  the  index  reconunended  by 
the  Intetgovenunental  Panel  on  Climate  Change 
(IPCC)  for  comparing  the  climate  Impacts  of  various 
global  wanning  gases.  The  United  States  employs 
the  standard  lOOyr  GWP  index  for  making  climate 
policy  decisions  and  reporting  of  greenhouse  gases. 


compound  expected  to  be  emitted.  As 
will  be  discussed  in  section  V.B.  below, 
nPB  will  most  likely  be  emitted  in  small 
enough  quantities  worldwide  that  there 
should  not  be  a  concern  about  its 
causing  climate  change.  Additionally, 
the  GWP  of  nPB  is  considerably  lower 
than  that  of  the  chemicals  it  potentially 
replaces.  (lOOyr  GWP  values  are  6000 
for  CFC-113. 140  for  methyl  chloroform 
and  700  for  HCFC-141b.)  ^*  Therefore, 
we  conclude  that  the  use  of  nPB  as  a 
substitute  for  CFC-113.  HCFC-14lb,  or 
methyl  chloroform  should  not  be 
restricted  based  on  its  GWP. 

D.  Flammability 

nPB  forms  flanmiable  mixtures  in  air 
within  only  a  narrow  range.  All 
estimates  that  EPA  reviewed  fall 
somewhere  within  the  range  of  3.5%- 
9%.  Most,  but  not  all,  of  the  material 
safety  data  sheets  we  reviewed  state  that 
nPB  has  no  flashpoint.  The  1998  Report 
of  the  United  Nations  Envirorunent 
Programme's  Solvents,  Coatings  and 
Adhesives  Technical  Option  Committee 
stated  that  "under  certain  test 
conditions,  using  standard  flash  point 

testing  apparahis,  pure  nPB  has      ^ 

demonstrated  a  flash  point  at  -  10°C 
*  *  *  (Ojther  ASTM  test  methods  have 
resulted  in  no  observed  flash  point" 
(UNEP,  1999).  In  response  to 
information  requests  in  the  nPB 
ANPRM.  various  commenters  asserted 
that  nPB  has  a  flashpoint  of  10°C.  14°C, 
and  21°C-25°C.  70°F  (21''C).  and  70°C; 
These  data  are  inconclusive  about  the 
flashpoint  of  nPB  and  whether  nPB  is 
likely  to  be  flammable  under  normal  use 
conditions. 

In  addition,  we  are  aware  that  many 
manufactiirers  of  foam  cushions  use 
adhesives  containing  nPB  because  it  is 
essentially  non-flanmiable  compa^d  to 
many  other  solvents  used  in  adhesives. 
such  as  acetone  or  heptane.  Also,  one 
company  has  submitted  a  fire 
suppressant  containing  nPB  as  the 
active  ingredient  for  review  by  the 
SNAP  program.  (We  are  not  addressing 
this  incomplete  submission  in  today's 
proposed  rule.)  It  is  not  surprising  that 
nPB  would  have  little  or  no 
flammability,  given  that  many  organic 
compounds  containing  bromine  have 
little  or  no  flanunability,  such  as  halons' 
or  hydrpbromofluorocarbons. 

Based  on  the  full  range  of  available 
information,  we  do  not  currently  believe 
that  the  use  of  nPB  as  a  substitute  for 
CFC-113.  methyl  chloroform,  or  HCFC- 
141b  should  be  restricted  because  of 
flammability.  EPA.  however,  invites 


>*  All  GWPs  (other  than  that  of  nPB)  discussed  in 
this  NPRM  are  taken  from  the  Scientific  Assessment 
of  Ozone  Depletion:  1998  (WMO.  1999). 
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commenters  to  submit  more  specific 
information  concerning  the  flashpoint  of 
pure  nPB.  We  are  aware  that  nPB  blends 
may  have  flashpoint  characteristics 
different  from  that  of  pure  nPB, 
depending  on  the  natiu«  of  the  additives 
or  stabilizers.  In  this  rulemaking,  EPA  is 
evaluating  only  pure  nPB  as  a  substitute 
for  CFC-113  and  methyl  chloroform.  We 
therefore  are  not  interested  in  receiving 
information  concerning  the  flashpoints 
of  blends  that  contain  nPB.  Commenters 
providing  information  on  nPB's 
flashpoint  should  refer  to  the  specific 
test  methodology  and  apparatus  used  to 
determine  the  flashpoint,  such  as  ISO 
1523.  American  Society  of  Testing 
Materials  (ASTM)  E-681.  D92,  D93- 
85 — Pensky-Martens  closed  cup.  or 
D56-96 — Tag  closed  cup.  EPA  also 
invites  readers  to  submit  information 
concerning  any  potential  fire  or 
explosion  hazards  that  may  result  bom 
the  use  in  solvent  cleaning  of 
compounds  that  have  flashpoints  within 
the  range  of  normal  atmospheric 
pressures  and  temperatiues. 

E.  Other  Environmental  Concerns 

Because  nPB  breaks  down  in  the 
atmosphere  within  21  days,  and  is  not 
particularly  soluble  in  water,  it  is 
unlikely  that  "rain  out"  from  nPB 
released  into  the  atmosphere  could 
cause  contamination  of  water  supplies. 
However,  as  with  all  chemicals, 
significant  contamination  of  soil  and 
water  can  result  when  directly 
introduced  into  water  or  onto  the 
ground.  Thus,  EPA  expects  that  users 
will  dispose  of  nPB  in  accordance  with 
relevant  regulations  under  the  Resource 
Conservation  and  Recovery  Act,  and 
with  applicable  state  and  local 
regulations.  Compliance  with  these 
regulations  will  mitigate  the  possibility 
that  nPB  might  enter  watersupplies  or 
top  soil. 

nPB  is  a  volatile  organic  compound  " 
(VOC).  VOCs  are  associated  with  the 
formation  of  ground-level  ozone,  a 
respiratory  irritant.  Therefore,  nPB  use 
currently  is  controlled  under  state  and 
local  regulations  implementing  Federal 
clean  air  requirements  at  40  CFR  part 
51.  These  regulations  are  intended  to 
bring  areas  into  compliahce  with  the 
National  Ambient  Air  Quality  Standards 
for  ground-level  ozone.  Users  located  in 
ozone  non-attainment  areas  may  need  to 
consider  using  other  alternatives  for 
cleaning  that  are  not  VOCs  or  control 
emissions. 

F.  Comparison  ofnPB  to  Other  Solvents 

Section  612  of  the  Gean  Air  Act 
directs  EPA  to  determine  the 
acceptability  of  a  replacement  substance 
("substitutes")  for  class  I  and  class  D 


ozone  depleting  substances  based  on 
whether  such  substitute  creates  an 
overall  greater  risk  to  hiunan  health  and 
the  environment  than  other  substitutes 
that  are  available.  Section  612(c) 
specifically  states  that  the  Administrator 
shall  issue  regulations: 

providing  that  it  shall  be  unlawful  to 
replace  any  class  I  or  class  II  substance  with 
any  substitute  substance  which  the 
Administrator  determines  may  present 
adverse  effects  to  human  health  or  the 
environment,  where  the  Administrator  has 
identiHed  an  alternative  to  such  replacement 
that— 

(1)  reduces  the  ovjerall  risk  to  human- 
health  and  the  environment;  and 

(2)  is  currently  or  potentially  available. 

Thus,  EPA  must  compare  the  risks  to 
human  health  and  the  environment  of  a 
substitute  to  the  risks  associated  with 
other  substitutes  that  are  currently  or 
potentially  available.  In  addition,  EPA 
also  considers  whether  the  substitute  for 
class  I  and  class  II  ODSs  "reduces  the 
overall  risk  to  human  health  and  the 
environment"  compared  to  the  ODSs 
being  replaced,  consistent  with  the  safe 
alternatives  policy  of  §  612. 

In  our  evaluation,  we  considered  the 
substitutes  available  within  a  given  end 
use.  In  other  words,  we  compared  nPB 
as  a  metal  cleaning  solvent  against  other 
metal  cleaning  alternatives,  and  we 
compared  nPB  as  a  carrier  solvent  in 
adhesives  to  other  adhesive  alternatives. 
Because  of  the  large  amotmt  of  overlap 
in  the  alternatives  available  in  the 
different  end  uses,  the  discussion  below 
will  mention  alternatives  from  multiple 
end  uses  where  nPB  is  used. 

Although  EPA  does  not  judge  the 
effectiveness  of  alternatives,  this  factor 
is  an  additional  one  that  we  consider 
when  determining  what  alternatives  are 
available  in  a  particular  application 
within  an  end  use.  For  example, 
aqueous  cleaners  are  the  substitute  of 
choice  for  many  in  the  metal  cleaning 
end  use  and  many  electronics 
applications  now  use  the  "no  clean" 
technology.  However,  some  types  of 
soils  are  especially  difficult  to  remove 
and  some  applications  require  a  high 
degree  of  cleanliness;  thus,  in  some 
applications,  particularly  in  precision 
cleaning,  there  may  still  be  a  need  for 
organic  solvents  for  cleaning. 
Depending  on  the  particular 
application,  it  may  be  necessary  to  tise 
an  aggressive  cleaning  solvent  such  as 
nPB. 

nPB  has  an  ODP  of  0.013  to  0.018  at 
the  latitudes  of  the  continental  U.S. 
Thus,  nPB  reduces  risk  compared  to 
CFC-113,  methyl  chloroform,  and 
HCFC-141b.  the  ODSs  it  replaces, 
which  have  ODPs  of  0.8. 0.1,  and  0.11, 
respectively.  HCFC-225ca/cb  has  an 


ODP  of  approximately  0.03.  HCFC- 
225ca/cb  is  acceptable  in  metals 
cleaning  and  aerosol  solvents,  and 
acceptable  subject  to  use  conditions  in 
precision  cleaning  and  electronics 
cleaning.  Althou^  HCFC-14lb  has 
been  phased  out  of  production  in  the 
U.S.,. its  use  is  currently  acceptable  in 
aerosol  solvents:  HCFC-141b  has  a 
higher  ODP  than  nPB.  HCFC-123  has  an 
ODP  of  0.0124,  which  is  comparable  to 
that  of  nPB.  HCFC-123  is  acceptable  in 
precision  cleaning.  There  are  other 
acceptable  cleaners  that  essentially  have 
no  ODP  (aqueous  cleaners, 
hydrofluoroethers  (HFEs), 
hydrofluorocarbon  (HFC)-4310mee, 
HFC-365mfc,  HFC-245fa, 
hydrocarbons,  volatile  methyl  siloxanes 
(VMSs),  methylene  chloride, 
trichloroethylene  (TCE), 
perchloroethylene  (PERC),  and 
parachlorobenzotrifluoride  (PCBTF). 

nPB  has  a  GWP  of  only  0.31,  which 
is  lower  than  or  comparable  to  that  of 
the  lowest  GWP  solvents.  Acceptable 
HCFC,  HFC  and  HFE  solvents  all  have 
GWPs  that  are  two  to  four  orders  of 
magnitude  higher  than  that  of  nPB  (55 
to  1700  on  a  100  year  time  horizon 
compared  to  CO2). 

nPB  is  a  volatile  organic  compound, 
for  purposes  of  EPA  regulations, 
although  there  are  petitions  with  EPA 
requesting  its  exemption.  Thus,  nPB 
currently  is  subject  to  regulations  for 
groimd-level  ozone  and  local  air  quality. 
nPB  is  not  ciuxently  regulated  as  a 
hazardous  air  pollutant, and  is  not  listed 
as  a  hazardous  waste  under  RCRA. 

nPB  is  less  flammable  than  many 
acceptable  substitutes,  such  as  ketones, 
alcohols,  terpenes,  and  hydrocarbons. 
nPB  is  comparable  in  its  low 
flsmunability  to  chlorinated  solvents, 
HCFCs,  HFEs,  HFC-245fa.  HFC- 
4310mee,  and  aqueous  cleaners. 

EPA  used  an  acceptable  exposure 
limit  of  25  ppm  as  the  basis  for 
comparison  with  measured  exposure 
levels  in  the  workplace  to  determine 
whether  nPB  could  be  used  safely,  and 
thus,  to  determine  the  acceptability  of 
nPB.  EPA  found  that  nPB  could  be  used 
as  safely  at  25  ppm  as  other  acceptable 
solvents  when  they  are  used  at  their 
AELs  or  other  relevant  occupational 
exposure  limits,  such  as  OSHA  PELs  or 
ACGIH  TLVs.  1 5  Based  on  the 


"The  recommended  AEL  for  nPB  is  lower  than 
that  for  many  acceptable  solvents  (HFEs,  ketones, 
HFCs,  HCFC-225ca/cb.  hydrocaibons),  but  is  higher 
or  comparable  to  the  AEL  for  some  acceptable 
solvents  (d-limonene,  VMSs, 
dichlorobenzotrifluoride,  HCFC-123,  methytene 
chloride,  PCBTF).  However,  a  direct  comparison 
between  two  compounds  with  different  AELs  does 
not  necessarily  mean  that  using  a  compound  with 
a  higher  AEL  is  more  risky.  Actual  exposure  levels 
will  vary  based  upon  ftictors  other  than  the  AEL, 
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assiunption  that  most  users  will  attain 
exposure  levels  at  or  below  the  AEL  of 
25  ppm,  EPA  finds  nPB  acceptable  in    ' 
terms  of  its  hiunan  health  risks.  As 
discussed  in  section  IV.A.4,  "What  limit 
is  EPA  proposing  on  isopropyl  bromide 
coofamination  of  nPB  as  a  condition  of 
acceptability,  and  why?"  iPB  is  a 
contaminant  in  nPB  formulations  that  is 
considerably  more  toxic  than  nPB. 
Therefore,  in  order  for  nPB  formulations 
to  "reduce  overall  risk  to  hiunan  health 
and  the  environment,"  EPA  finds  it 
necessary  for  users  to  use  nPB 
formulations  that  have  minimal  levels  of 
iPB.  Hence,  the  Agency's  proposed 
decision  of  acceptability  depends  on  the 
condition  that  users  use  nPB 
formulations  that  limit  the  amoimt  of 
iPB.  EPA's  proposes  that  this  limit  be 
0.05%  before  other  chemicals  are  added. 
Balancing  these  different  factors,  it  is 
not  clear  that  nPB  poses  greater  risks 
than  other  substitutes  in  the  same  end 
uses,  so  long  as  nPB  is  used  consistent 
with  the  use  condition  and 
recommended  AEL.  Further,  it  appears 
that  nPB  reduces  overall  risk  compared 
to  the  ozone  depleting  substances  being 
replaced.  Thus,  EPA  proposes  to  find 
that  nPB  is  acceptable,  subject  to  a  use 
condition. 

V.  What  Other  Factors  Did  EPA 
Consider  That  Are  Unique  to  nPB? 

A.  Review  ofnPB  by  Other  Federal  and 
International  Programs 

In  proposing  to  find  nPB  acceptable  in 
solvents  cleaning,  and  as  a  solvent  in 
adhesive  and  aerosol  applications,  we 
have  sought  to  avoid  overlap  with  other 
existing  regulatory  authorities.  EPA's 
mandate  imder  the  CAA  is  to  list  agents 
that  "reduce  overall  risk  to  himiian 
health  and  the  environment"  for 
"specific  uses."  In  light  of  this 
authorization,  EPA  is  recommending  an 
occupatioi^al  exposure  limit  which,  if 
adhered  to,  would  result  in  the  safe  use 
of  nPB  in  the  workplace.  This  is  an 
interim  measiue  imtil  OSHA  issues  a 
PEL  for  nPB.  EPA  defers  to  OSHA  on 
workplace  safety  standards,  and  is  not 
in  any  way  assuming  that  agency's 
responsibility  for  regulating  workplace 
safety. 

As  stated  in  a  footnote  in  today's 
proposed  rule  language  at  the  end  of 
this  dociunent,  "In  accordance  with  the 
limitations  provided  in  section  310(a)  or 
the  Clean  Air  Act  (42  U.S.C.  7610(a)), 
nothing  in  this  [rule]  shall  affect  the 
Occupational  Safety  and  Health 
Admhiistration's  authority  to  enforce 
standards  and  other  requirements  imder 


such  as  emission  controls  in  place,  work  practices, 
ventilation,  rate  of  spraying,  and  vapor  pressure  of 
the  solvent. 


the  Occupational  Safety  and  Health  Act 
of  1970  (29  U.S.C.  651  et  seq.)."  EPA's 
recommended  workplace  exposiue 
guidelines,  which  are  not  regulatory, 
and  use  requirements,  which  are  not 
expressly  related  to  use  in  the 
workplace,  will  not  bar  OSHA  from 
regulating  under  authority  of  the 
Occupational  Safety  and  Health  Act. 

As  mentioned  above  in  section  IV.E, 
nPB  is  a  VOC.  Two  companies  have 
petitioned  EPA  to  exempt  nPB  fiom 
VOC  regulations.  To  date,  EPA  has  not 
received  sufficient  information  on 
photochemical  reactivity  of  nPB  and 
thus,  has  no  plans  to  exempt  it.  In 
contrast  to  other  solvents,  nPB  is  not 
controlled  as  a  hazardous  air  pollutant 
tmder  the  CAA  and  generates  wastes 
that  are  not  considered  hazardous  under 
regulations  implementing  the  Resoiuce, 
Conservation  and  Recovery  Act  (RCRA). 
Several  commenters  on  the  ANPRM 
argued  that  because  no  U.S. 
environmental  authorities  regulate  nPB 
use,  EPA's  SNAP  program  has  all  the 
more  obligation  to  establish  an 
acceptable  exposure  limit  for  the 
workplace,  even  if  it  is  recommended 
rather  than  mandated  (IRTA,  1999). 
With  today's  proposed  rule,  EPA  is 
recommending  a  workplace  exposure 
limit  to  protect  workers  exposed  to  nPB 
in  the  absence  of  OSHA  regulations. 

While  the  Montreal  Protocol  ciurently 
does  not  control  the  production  and 
distribution  of  nPB  worldwide,  nPB 
may  be  controlled  by  the  Protocol  in  the 
futiue.  At  the  Thirteenth  Meeting  of  the 
Parties  to  the  Montreal  Protocol  in 
Colombo,  Sri  Lanka,  the  Parties  made  a 
decision  regarding  nPB.  Decision  XIII/7 
states: 

Noting  the  Technology  and  Economic 
Assessment  Panel's  report  that  n-propyl 
bromide  (nPB)  is  being  marketed  aggressively 
and  that  nPB  use  and  emissions  in  2010 
currently  projected  to  be  around  40,000 
metric  tonnes, 

A.  To  request  Parties  to  inform  industry 
and  users  about  the  concerns  surrounding  the 
use  and  emissions  of  nPB  and  the  potential 
threat  that  these  might  pose  to  the  ozone 
layer; 

B.  To  request  Parties  to  urge  industry  and 
users  to  consider  limiting  the  use  of  nPB  to 
applications  where  more  economically 
feasible  and  environmentally  friendly 
alternatives  are  not  available,  and  to  urge 
them  also  to  take  care  to  minimize  exposure 
and  emissions  during  use  and  disposal; 

C.  To  request  the  Technology  and 
Economic  Assessment  Panel  to  report 
annually  on  nPB  use  and  emissions. 

B.  Potential  Market  for  nPB 

There  are  varjdng  estimates  of  the 
total  market  for  nPB.  The  Brominated 
Solvents  Consortiiun,  which  consists  of 
produces  of  nPB,  estimated  in  2001 


that  approximately  9.2  million  poimds 
of  nPB  were  sold  worldwide  in  2000, 
with  that  niunber  expected  to  rise  to  15 
million  poimds  in  2002  (Biles,  2001).  In 
contrast,  the  Technology  and  Economic 
Assessment  Panel  (TEAP)  of  the  United 
Nations  Environment  Programme 
(UNEP)  estimated  that  the  "most  likely" 
amount  of  nPB  use  in  2010  would  be 
between  44  million  and  132  million 
pounds  worldwide,  pending  the  result 
of  toxicity  testing  and  price  trends  of 
various  solvents  (UNEP,  2001).  EPA 
believes  that  the  actual  market  size  in 
2010  may  be  lower  than  the  44-132 
million  pounds  cited  by  the  TEAP 
report.  Further,  since  the  TEAP  report 
was  published,  some  manufacturers  and 
blenders  of  nPB  have  withdrawn  their 
products  from  the  market. 

EPA  notes  that  the  TEAP  report  based 
its  estimates  of  how  much  nPB  would 
be  used  by  assuming  that  nPB  will 
displace  significant  amounts  of 
chlorinated  solvents  and  HCFCs  in  the 
marketplace.  The  report  states,  "If 
occupational  exposure  limits  for  nPB 
were  2—4  tinies  higher  than  exposure 
limits  of  methylene  chloride,  nPB 
would  replace  a  substantial  portion  of 
methylene  chloride  solvent  use  even  if 
nPB  had  a  significantly  higher  price. 
High  rates  of  market  penetration  will 
require  U.S.  EPA  SNAP  listing,  a 
favorable  AEL,  and  market  confidence" 
(UNEP,  2001).  Given  that  today's 
proposal  recommends  an  AEL 
equivalent  to  that  for  methylene 
chloride  (OSHA  PEL)  and 
perchloroethylene  (ACGIH  TLV)  and 
slightly  lower  than  that  for 
trichloroethylene  (ACGIH  TLV  =  50 
ppm,  8  hour  TWA),  it  is  likely  that  the 
TEAP's  estimates  for  market  penetration 
of  nPB  are  too  high. 

In  addition,  we  note  that  producers  of 
HCFC-14lb,  a  solvent  with  slightly 
lower  cost  and  similar  solvency  to  nPB, 
never  sold  more  than  36  million  pounds 
per  year  as  a  solvent,  even  at  the  height 
of  its  usage  (AFEAS.  2002).  HCFC-141b 
has  recently  been  phased  out  of 
production  in  the  U.S.  and  the  Agency 
expects  nPB  to  be  only  one  of  several 
alternative  solvents  that  will  substitute 
for  it.  Further,  experience  with  the 
growth  of  the  market  for  HCFC-141b 
suggests  that  the  growrth  in  the  market 
for  nPB  is  unlikely  to  continue  at  its 
current  pace  for  more  than  a  few  years. 
The  most  recent  information  from 
suppliers  of  nPB  indicates  that  in  2001,  - 
sales  were  approximately  9  million 
pounds,  similar  to  the  level  in  2000 
(Biles,  2002). 
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C.  Estimated  Economic  Impacts  on 
Businesses 

As  part  of  our  rulemaking  process, 
EPA  estimated  potential  economic 
impacts  of  today's  proposed  regulation. 
In  our  analysis,  we  assumed  that  capital 
costs  are  annualized  over  10  years  and 
that  the  discount  rate  for  determining 
net  present  value  is  7.0%.  We  found  the 
following  impacts  from  the  regulatory 
use  condition  on  the  iPB  content  in  nPB 
formulations: 

•  In  general,  users  in  the  solvent 
cleaning  sector  and  aerosol  solvent  end 
use  are  already  using  nPB  formulations 
containing  less  than  0.05%  iPB  by 
weight,  and  will  experience  little  or  no 
rise  in  prices.  Most  of  the  costs  of 
compliance  would  fall  upon  adhesives 
users,  since  some  of  them  ciurently  use 
nPB  formulations  containing  as  much  as 
1%  iPB. 

•  If  today's  proposed  nile  were  to 
become  final,  the  cost  of  the  regulatory 
condition  to  the  user  community  would 
be  in  th?  range  of  $2  to  $3  million  per 
year. 

EPA  also  considered  potential  costs 
end  users  could  incur  if  they 
implemented  the  recommended 
acceptable  exposure  limit.  Qualitatively, 
EPA  found  that  those  users  using  nPB- 
based  solvents  in  a  vapor  degreaser 
would  save  money  by  reducing  solvent 
losses,  and  that  the  savings  would 


recover  the  costs  of  emissions  controls 
(e.g.,  secondary  cooling  coils,  automated 
lifts  or  hoists)- within  a  year  of 
installation.  Based  on  evidence  from 
solvent  suppliers,  EPA  believes  that 
some  of  those  users  would  have  chosen 
to  use  nPB  in  order  to  avoid  meeting 
requirements  of  the  national  emission 
standard  for  halogenated  solvents 
cleaning  and  that  they  would  only 
become  aware  of  the  potential  savings 
due  to  reduced  solvent  usage  as  a  result 
of  today's  proposal  (Ultronix,  2001; 
Albemarle.  2003).  Based  on  the 
experience  of  companies  that  assist  their 
customers  in  meeting  an  exposure  limit 
of  25  ppm  for  nPB,  we  assumed  that 
75%  to  90%  of  nPB  users  in  the  non- 
aerosol  solvent  cleaning  sector  already 
have  exposiure  levels  of  25  ppm  or  less. 
Of  those  nPB  users  with  exposure  levels 
above  25  ppm,  we  examined  the  cost 
associated  with  reducing  emissions  by 
50%  to  75%.  EPA  also  found: 

•  Balancing  the  savings  due  to 
reduced  solvent  loss  and  the  cost  of 
emission  controls  on  vapor  degreaser, 
the  range  of  costs  for  solvent  cleaning 
ranged  from  a  net  savings  of  $83,900  to 
a  cost  of  $2000  per  user. 

•  Installing  ventilation  equipment 
was  a  minor  expense  for  aerosol  solvent 
users  ($124  to  $1230  annualized  cost 
per  user). 


•  The  more  extensive  ventilation 
equipment  necessary  for  adhesive  users 
was  more  expensive  ($24,000  to  $39,000 
annualized  cost  per  user). 

•  EPA  estimated  that  full 
implementation  of  the  recommended 
workplace  exposure  guideline  acrosrall 
nPB  users  in  all  three  industrial  sectors 
would  range  in  cost  bom  a  potential  net 
savings  up  to  $1.9  million  to  a  cost  of 
$5.5  million  dollars  per  year.  The  value 
will  depend  on  the  niunber  of  users  that 
attempt  to  meet  the  recommended 
exposure  guideline,  the  initial  exposure  ' 
level  of  cleaning  solvent  users,  the  price 
of  nPB,  and  the  amount  of  emission 
control  equipment  or  ventilation 
equipment  installed.  The  high  end  of    ' 
the  range  likely  would  be  an 
overestimate  of  actual  impacts  because, 
among  other  things,  it  does  not  consider 
that  some  users  may  choose  to  switch  to 
other  alternatives. 

•  When  the  potential  costs  of 
compliance  with  the  regulatory  use 
condition  and  implementation  of  the 
recommended  acceptable  exposure  limit 
are  considered  together,  EPA  found  the 
total  cost  to  range  from  a  savings  of  $0.1  , 
million  to  a  cost  of  $8.1  million. 

For  purposes  of  comparison  with 
these  costs  numbers,  average  values  of 
shipments  as  a  proxy  for  revenues  for 
different  types  of  businesses  are  as 
follows: 


Table  3.- 

-Examples  of  nPB  Users  by  NAICS  Code  or  Subsector  and  Average  Annual  Value  of  Shipments 

NAICS  code  for 
subsector  code 

NAICS  description 

Example  Uses  of  nPB 

Average  annual 
value  of  ship- 
ments by  each 
company  in  sub- 
sector  (million) 

326150  

332  

333  

334  

336  

337  

Urettiane  and  ottier  foam  product  (ex- 
cept polystyrene)  manufacturing. 

Fabricated  Metal  Product  Manufac- 
turing. 

Machinery  Manufacturing 

Computer  and  Electronic  Product  Man- 
ufacturing. 

Transportation  Equipment  Manufac- 
turing. 

Furniture  and  Related  Product  Manu- 
facturing. 

Carrier  solvent  in  adfiesivs  to  stick  together  foam  pieces  in 

foam  fabrication. 
Metals  cleaning  to  remove  oil,  grease,  and  wax  from  metal 

parts. 
Metals  cleaning  to  remove  oil,  grease,  and  wax  from  nr>etal 

parts. 
Electronics  cleaning,  and  aerosol  solvent  use  to  remove 

solder  flux  from  circuit  boards. 
Aerosol  solvent  use  for  cleaning  aerospace  equipment; 

canier  solvent  in  adt>esives  for  aircraft  seating. 
Canier   solvent    in    adhesives   for   cushions    or   kitchen 

countertops;   metals  cleaning  to  remove  grease  from 

metal  furniture  parts. 

10.1 

3.9 

8.9 

25.2 

44.6 

For  more  detailed  information,  see 
section  X.C.  below  and  EPA's  analysis 
in  the  docket  (US  EPA,  2003). 

VI.  How  is  EPA  Responding  to 
Comments  on  the  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  and 
December  18,  2000  Notice  of  Data 
AvaUabiUty? 

EPA  received  66  comments  on  the 
February  18, 1999.  Advance  Notice  of 


Proposed  Rulemaking  (64  FR  8043)  from 
61  commenters.  Forty-eight  commenters 
advocated  listing  nPB  as  an  acceptable 
substitute  for  CFC-113  and  methyl 
chloroform  under  SNAP;  ten 
commenters  opposed  listing  nPB  as 
acceptable;  and  three  commenters 
responded  to  the  information  requests 
contained  in  the  ANPRM  without  taking 
a  position  on  the  acceptability  of  nPB. 
Close  to  one-third  of  the  commenters 


were  manufactiuers  of  products  that 
require  solvent  cleaning.  Other 
commenters  included  chemical 
manufacturers,  solvent  and  lubricant 
distributors,  consultants,  academicians, 
adhesive  manufacturers,  product  repair 
companies,  vapor  degreaser 
manufacturers,  an  aerosol  manufactiu«r, 
an  adhesive  distributor,  a  machinery 
distributor,  the  U.S.  Army,  the  U.S. 
Department  of  Energy,  a  solvent 
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blender,  a  printed  circuit  board  repair 
facility,  and  a  labor  union.  Almost  all  of 
the  comments  focused  on  the  use  of  nPB 
in  solvent  cleaning,  although  the 
Agency  did  receive  a  few  comments  on 
the  use  of  nPB  in  adhesives  and  aerosols 
applications.  No  commenter  suggested 
using  nPB  in  coatings  or  inks. 

Many  of  the  commenters  described 
the  complex  task  of  searching  for  an 
optimal  substitute  for  CFC-113  or 
methyl  chloroform.  Factors  they  have 
considered  include  maintaining 
superior  performance,  minimizing 
contamination,  maintaining  cost- 
effective  and  efficient  processes, 
complying  with  local  and  other  national 
regulatory  requirements,  assuring 
employee  safety,  and  meeting  exacting 
customer  standards.  These  commenters 
often  described  their  specific 
experiences  using  nPB,  and  compared 
nPB  with  other  solvents  and  with  other 
cleaning  processes  such  as  aqueous 
cleaning.  Proponents  of  nPB  listed  as  its 
chief  advantages  its  lower  cost 
compared  to  some  alternatives  (e.g., 
HFCs,  HFEs),  lack  of  corrosiveness, 
potency  as  a  solvent,  low  conductivity, 
minimal  residues,  and  quick  drying 
time.  They  also  noted  its  OOP,  short 
atmospheric  lifetime  and  low  GWP. 

One  commenter  stated  that  because  of 
its  expense,  users  may  use  nPB  more 
efficiently  than  they  would  use  other, 
less  expensive  solvents.  The 
commenter,  a  manufacturer  of  precision 
electromagnetic  relays,  formerly  used 
about  5,000  pounds  of  methyl 
chloroform  each  year,  and  now  uses 
about  1,500  poimds  of  nPB.  Another 
commenter  noted  that  nPB's  bad  odor 
provides  users  with  an  incentive  to 
minimize  evaporative  losses. 
Commenters  who  oppose  listing  nPB  as 
an  acceptable  substitute  cited  its 
instability,  reactivity,  and  toxicity. 
Several  commenters  argued  that  nPB 
should  not  be  used  in  solvent  cleaning 
because  it  is  largely  imcontrolled  and 
relatively  little  is  luiown  about  its  health 
effects. 

In  response  to  the  Agency's  December 
18,  2000,  SNAP  notice  and  update  on 
nPB  (65  FR  78977),  one  commenter 
expressed  concern  about  the  use  of  nPB 
in  cleaning  and  adhesive  applications 
because  of  data  showing  that  nPB  is  a 
reproductive  toxin.  The  conunenter  also 
noted  that  the  chemical  sold  as  nPB 
contains  foirly  high  quantities  of  iPB,  a 
potent  reproductive  toxin.  In  addition, 
the  commenter  expressed  concern  that 
one  manufacturer  of  nPB  had  recently 
left  the  market,  and  asked  EPA  to  seek 
input  on  setting  the  proper  exposure 
level  frtim  NIOSH,  OSHA,  and 
toxicologists  who  are  not  from  industry 
or  EPA. 


Oui  proposal  today  reflects  the 
Agency's  agreement  with  those 
commenters  who  stated  that  there  are 
some  cleaning  operations  for  which 
oidy  nPB  (and  presiunably,  the  CFC-113 
or  methyl  chloroform  that  it  replaced) 
meets  all  of  the  criteria  necessary  for  the 
success  of  those  operations.  However, 
we  also  agree  that  some,  but  not  all, 
cleaning  operations  that  formerly  relied 
on  CFC-113  or  methyl  chloroform  can 
use  alternative  cleaning  agents,  or 
alternative  processes  such  as  aqueous  or 
semi-aqueous  cleaning.  EPA  has 
discussed  the  results  of  the  2-generation 
reproductive  study  (WIL,  2001)  and  the 
recommended  exposure  limit  with 
NIOSH  as  well  as  outside  toxicologists 
not  involved  with  the  solvent  industry 
or  EPA,  as  one  commenter  suggested. 
We  agree  that  the  quantity  of  iPB  in  nPB 
is  of  concern.  In  response,  we  are 
proposing  today  to  limit  the  iPB  content 
in  nPB  to  0.05%  by  weight.  Wp  also  are 
recommending  an  acceptable  exposiu« 
limit  for  nPB  of  25  ppm  as  an  eight-hour 
time-weighted  average,  and 
recommending  that  users  employ 
controls  to  minimize  worker  exposure  to 
nPB  to  the  lowest  levels  reasonably 
possible.  The  Agency  believes  that 
today's  proposed  rule  takes  into  accoiuit 
enviroiunental  and  workplace  safety 
concerns  associated  with  nPB,  and  that 
adhering  to  the  recommended  AEL  of  25 
ppm  will  protect  against  adverse  health 
effects. 

Vn.  What  Should  I  Include  in  My 
Comments  on  EPA's  Proposal? 

In  your  comments,  please  explain  . 
what  you  think  EPA  shoidd  do  in  this 
rulemaking  and  why  you  think  your 
suggested  approach  is  appropriate.  You 
may  find  the  following  suggestions 
helpful  for  preparing  your  comments: 

1 .  Explain  your  views  a^  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

"3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

\  4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  docket 
identification  number,  OAR-2002-0064 
in  the  subject  line  on  the  first  page  of 
your  response.  It  would  also  be  helpful 
if  you  provided  the  name,  date,  and 


Federal  Register  citation  related  to  your 
comments. 

EPA  invites  comment  on  all  aspects  of 
today's  proposed  rule.  A  number  of 
specific  issues  are  raised  throughout  the 
SUPPLEMENTARY  INFORMATION  section  of 
today's  preamble.  We  request  your  - 
comments  on  the  following  issues  in 
particular: 

(1)  Is  it  appropriate  for  EPA  to  find 
nPB  acceptable  for  use  in  the  solvents 
metals,  electronics  and  precision 
cleaning,  aerosol  solvents,  and 
adhesives,  coatings,  and  inks  sectors? 
Why  or  why  not?  Should  EPA  have 
different  decisions  for  different  sectors 
or  end  uses?  In  particular,  given  that  the 
CERHR  Expert  Panel  expressed  concern 
about  "poorly  controlled  spray  adhesive 
applications,"  should  EPA  find  nPB 
acceptable,  subject  to  use  conditions,  for 
use  in  spray  adhesives?  Should  the 
Agency  find  nPB  acceptable,  subject  to 
use  conditions,  for  use  in  aerosol 
splvents.  or  should  nPB's  use  be  limited 
to  certain  applications  in  this  end  use? 
(See  section  III  of  today's  notice  and 
CERHR.  2002a.  p.  50.) 

(2)  What  is  an  appropriate  and 
achievable  limit  on  the  content  of 
isopropyl  bromide  (iPB)  in  unstabilized 
nPB?  Should  this  impurity  limit  be 
0.1%.  0.05%,  or  0.025%  iPB  by  weight? 
Why?  How  much  does  each  of  these 
purity  levels  add  to  the  cost  of  cleaning 
solvents  or  adhesives  made  using  nPB, 
in  terms  of  $/dnun  and  as  a  percentage 
of  the  current  cost?  (See  section  IV.A.4. 
of  today's  notice.) 

(3)  What  is  an  appropriate  acceptable 
exposure  limit  for  EPA  to  recommend, 
and  why?  If  you  disagree  with  the 
proposed  recommended  exposure  limit 
of  25  ppm,  why  do  you  disagree? 
Should  EPA  consider  risk  management 
principles  in  developing  a 
recommended  AEL?  Please  cite  specific 
points  of  concern  (e.g.,  studies 
considered,  endpoints  considered  in 
BMD  analysis,  uncertainty  factors 
applied).  (See  sections  FV.A.l.a  through 
d.  of  today's  notice.) 

(4)  Should  nPB  be  listed  acceptable 
with  a  skin  notation?  [See  section 
IV.A.l.b  of  today's  notice.) 

EPA  also  invites  commenters  to 
submit  any  new,  relevant  data 
pertaining  to  nPB  and  iPB  beyond  what 
is  discussed  in  today's  notice.  Under 
EPA  guidelines,  there  is  a  preference  for 
peer  reviewed  data  because  of  the 
potential  to  improve  the  quality  and 
credibility  of  the  product.  Peer-reviewed 
data  are  studies/analyses  that  have  been 
reviewed  by  qualified  individuals  (or 
organizations)  who  are  independent  of 
those  who  performed  the  work,  but  who 
are  collectively  equivalent  in  technical 
expertise  (i.e.,  peers)  to  those  who 
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performed  the  original  work.  A  |}eer 
review  is  an  in-depth  assessment  of  the 
assumptions,  calculations, 
extrapolations,  alternate  interpretations, 
methodology,  acceptance  criteria,  and 
conclusions  pertaining  to  the  specific 
major  scientific  and/or  technical  work 
products  and  of  the  documentation  that 
supports  them  (US  EPA.  2000b). 
To  ensure  that  we  have  time  to 
consider  your  comments,  please  submit 
them  to  EPA's  Air  Docket  by  the  date  in 
the  DATES  section  at  the  beginning  of 
this  document.  You  may  submit  them 
via  e-mail  to  A-And-R-Dockei^tepa.gov. 
Comments  may  be  submitted 
electronically,  by  mail,  by  facsimile,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  provided  in 
sections  I.B  through  I.D.  To  give  us  more 
time  to  consider  your  comments,  please 
also  send  a  copy  via  e-mail  to  our  staff 
directly  at  sheppard.inargaret@epa.gov. 
EPA's  responses  to  comments,  whether 
the  comments  are  written  or  electronic, 
will  be  in  a  final  rule  published  in  the 
Federal  Register  or  in  a  response-to- 
comments  document  placed  in  the 
rulemaking  docket.  We  will  not  reply  to 
respondents  electronically  other  than  to 
seek  clarihcation  of  electronic 
comments  that  may  be  disrupted  in 
transmission  or  during  conversion  to 
paper  form. 

Vm.  What  Is  the  Federal  Government 
Doing  To  Help  Businesses  Use  nPB 
Safely? 

EPA  is  concerned  that  careless  use  of 
nPB  will  place  those  exposed  at  risk  of 
serious  adverse  health  effects.  We  are 
also  concerned  that  some  users  perceive 
nPB  as  a  "path  of  less  resistance" 
because  it  has  similar  properties  to 
methyl  chloroform,  but.  unlike  methyl 
chloroform.  OSHA  has  not  issued  a 
permissible  exposure  limit  (PEL)  for 
nPB.  In  particular,  the  adhesives 
industry  widely  used  methyl  chloroform 
and  then  methylene  chloride  as  carrier 
solvents.  Since  the  introduction  of 
OSHA  workplace  regulations  for 
methylene  chloride,  some  companies 
appear  to  prefer  nPB-based  adhesives 
because  nPB  is  not  yet  regulated,  and 
because  nPB  is  not  flammable  under 
normal  conditions.  Because  of  these 
concerns,  EPA  is  working  with  NIOSH 
to  develop  outreach  materials  to  share 
with  facilities  that  use.  or  could  use. 
nPB  to  inform  them  of  good  workplace 
practices. 

Further.  EPA  recommends  that  users 
contact  OSHA's  consultation  service. 
OSHA  funds  confidential  consultation 
services  to  users  through  state 
government  staff.  Employers  can  find 
out  about  potential  hazards  at  their 
worksites,  improve  their  occupational 


safety  and  health  management  systems, 
and  even  qualify  for  a  one-year 
exemption  from  routine  OSHA 
inspections.  The  consultation  service  is 
separate  from  inspections  and 
enforcement.  To  request  a  consultation, 
telephone  or  write  to  the  appropriate 
state  consultation  service,  listed  on  the 
web  at  http://www.osha.gov/oshdu/ 
consult.html.  For  example,  if  you  have 
a  facility  in  North  Carolina,  call  the 
North  Carolina  Department  of  Labor  at 
(919)  807-2899.  See  OSHA's  web  site  at 
http://www.osha.gov/html/ 
consultation.html  for  further 
information  on  consultation  services. 

K.  How  Can  I  Use  nPB  as  Safely  as 
Possible? 

As  discussed  above  in  section 
rV.A.l.e,  EPA  believes  that  the  AEL  of 
25  ppm  can  be  met  in  all  the  industrial 
sectors  being  reviewed  today,  including 
solvent  cleaning  applications,  adhesives 
applications,  and  aerosol  solvents 
applications,  as  long  as  appropriate 
controls  are  put  in  place.  However,  EPA 
also  realizes  that  this  exposure 
guideline  is  relatively  low  and  that  in 
many  cases,  users  will  have  to 
implement  additional  emissions  control 
measures  to  reach  this  level.  Below  are 
actions  that  will  help  nPB  users  meet 
the  exposure  g\udeline  recommended  in 
today's  proposed  rule: 

•  All  users  of  nPB  should  wear 
appropriate  personal  protective 
equipment,  including  chemical  goggles, 
flexible  laminate  protective  gloves  and 
chemical-resistant  clothing.  Special  care 
should  be  taken  to  avoid  contact  with 
the  skin  since  nPB.  like  many 
halogenated  solvents,  can  be  absorbed 
through  the  skin. 

•  Follow  gmdelines  in  the  National 
Emission  Standard  for  Hazardous  Air 
Pollutants  (NESHAP)  for  halogenated 
solvents  cleaning  if  you  are  using  nPB 
for  non-aerosol  solvent  cleaning.  The 
equipment  and  procediu^  changes 
described  in  the  halogenated  solvents 
NESHAP  can  reduce  emissions,  reduce 
solvent  losses  and  lower  the  cost  of 
cleaning  with  organic  solvents.  For 
more  information  on  the  halogenated 
solvents  NESHAP.  visit  http:// 
www.epa.gov/ttn/atw/eparules.html  and 
http://www.epa.gov/ttn/atw/degrea/ 
halopg.html. 

•  Use  the  employee  exposure 
monitoring  programs  and  product 
stewardship  programs  where  offered  by 
manufacturers  and  formulators  of  nPB- 
based  solvents  and  adhesives. 

•  Follow  all  recommended  safety 
precautions  specified  in  the 
manufacturer's  Material  Safety  Data 
Sheets  (MSDSs). 


•  Use  sufficient  ventilation  and 
emissions  controls  to  meet  the  25  ppm 
AEL  in  adhesives  or  aerosol 
applications  (or,  once  developed,  the 
applicable  OSHA  PEL).  Examples  of 
ventilation  equipment  for  aerosol  uses 
include  ventilation  hoods  and  fans. 
Adhesive  appliers  can  use  spray  booths, 
ventilation  hoods  or  ducts,  and  fans  to 
reduce  exposure. 

•  Request  a  confidential  consultation 
frt)m  your  State  government.  You  can 
contact  the  appropriate  state  agency  that 
participates  in  OSHA's  consultation 
program.  These  contacts  are  on  OSHA's 
Web  site  at  http://www.osha.gov/oshdir/ 
consult.html.  For  further  information  on 
OSHA's  confidential  consultancy 
program,  visit  OSHA's  web  page  at 
httpWwww.osha.gov/html/ 
consultation.html. 

•  If  the  manufecturer  or  formulator  of 
your  nPB-based  product  does  not  have 
an  exposure  monitoring  program,  we 
recommend  that  you  start  your  own 
exposure  monitoring  program,  and/or 
request  a  confidential  consultation  frt>m 
your  State  government. 

•  A  medical  monitoring  program 
should  be  established  for  the  early 
detection  and  prevention  of  acute  and 
chronic  effects  of  exposxu^  to  nPB.  The 
workers'  physician(s)  should  be  given 
information  about  the  adverse  health 
effects  of  expostue  to  nPB  and  the 
workers'  potential  for  exposure. 

•  Workers  should  receive  safety 
training  and  education  that  includes 
potential  health  effects  of  exposure  to 
nPB.  covering  information  included  on 
the  appropriate  material  data  safety 
sheets,  as  required  by  OSHA's  Hazard 
Conunimication  Standard  (29  CFR 
1910.1200). 

We  note  that  these  steps  are  useful  for, 
reducing  exposiu«  to  any  industrial 
solvent,  and  not  just  nPB. 

X.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866.  (58  FR 
51735;  October  4. 1993)  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  the  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
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governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlement,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  OMB  notified  EPA  that  it 
considers  this  action  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order,  and  EPA 
submitted  this  action  to  OMB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
have  been  dociunented  in  the  public 
record. 

B.  Paperwork  Reduction  Act 

This  action  does  not  impose  any  new 
information  collection  burden.  Today's 
proposal  is  an  Agency  determination.  It 
contains  no  new  requirements  for 
reporting.  The  only  new  recordkeeping 
requirement  involves  customary 
business  practice.  The  Office  of 
Management  and  Budget  (OMB)  has. 
previously  approved  the  information 
collection  requirements  contained  in  the 
existing  regulations  in  subpart  G  of  40 
CFR  part  82  imder  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  numbers  2060-0226  (EPA  ICR 
No.  1596.05).  This  ICR  included  five 
types  of  respondent  reporting  and 
record-keeping  activities  pursuant  to 
SNAP  regulations:  submission  of  a 
SNAP  petition,  filing  a  SNAP/TSCA 
Addendum,  notification  for  test 
marketing  activity,  record-keeping  for 
substitutes  acceptable  subject  to  use 
restrictions,  and  record-keeping  for 
small  volume  uses.  Today's  proposed 
rule,  if  finalized,  would  require  minimal 
record -keeping  for  two  years  from  the 
date  of  creation  of  the  record  to 
demonstrate  that  the  nPB  contains  no 
more  than  0.05%  iPB.  Because  it  is 
customary  business  practice  that 
chemical  companies  provide  certificates 
of  analysis  to  their  customers,  we 
believe  this  requirement  will  not  impose 
an  additional  paperwork  burden. 

Copies  of  the  ICR  document(s)  may  be 
obtained  frx)m  Sandy  Farmer,  by  mail  at 
the  Office  of  Environmental 
Information,  Collection  Strategies 
Division;  U.S.  Environmental  Protection 
Agency  (2822);  1200  Pennsylvania  Ave., 
NW..  Washington,  DC  20460,  by  e-mail 
at  farmer.sandy@epa.gov,  or  by  calling 
(202)  566-1676.  A  copy  may  also  be 
downloaded  off  the  Internet  at  http:// 


www.epa.gov/icr.  Include  the  ICR  and/ 
or  OMB  number  in  any  correspondence. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  piuposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  ciurently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

C.  Regulatory  Flexibility  Act  (RFA) 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  ndemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions.  For 
purposes  of  assessing  the  impacts  of 
today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
that  has  fewer  than  500  employees;  (2) 
a  smaU  governmental  jurisdiction  that  is 
a  government  of  a  city,  coimty,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independenUy 
owned  and  operated  and  is  not 
dominant  in  its  field.  EPA  has  consulted 
with  the  Small  Business 
Administration's  Office  of  Advocacy  on 
the  alternate  small  business  definition 
of  500  employees.  For  today's  rule,  we 
chose  to  use  500  employees,  rather  than 
use  the  individual  size  standards  for  the 
nimierous  NAICS  subsectors  and  codes 
to  simplify  the  economic  analysis. 
Furthermore,  this  size  standard  was  set 
by  SBA  for  all  NAICS  codes  for 
businesses  using  nPB-based  adhesives, 
which  is  the  end  use  that  could 
experience  the  greatest  cost  impacts 
imder  today's  rule.  We  solicit  comments 


on  the  choice  of  this  alternate  definition 
for  this  analysis. 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Types  of  businesses  that  would  be 
subject  to  today's  proposed  rule,  if  it 
became  final,  woidd  include: 

•  Maniifacturers  of  computers  and 
electronic  equipment  that  clean  with 
nPB  cleaning  solvents  (NAICS  subsector 
334). 

•  Manufactiu^rs  of  fabricated  metal 
parts,  including  plating,  ball  and  roller 
bearings,  machined  parts,  and  other 
metal  parts  that  require  oil  and  grease  to 
be  cleaned  off  (NAICS  subsectors  332 
and  333). 

•  Manufacturers  of  transportation 
equipment,  such  as  aerospace 
equipment  that  requires  cleaning  either 
in  a  tank  or  with  aerosols,  and  aircraft 
seating,  which  is  assembled  using 
adhesives  containing  nPB  as  a  carrier 
solvent  (NAICS  subsector  336). 

•  Manufacturers  of  furniture, 
including  various  kinds  of  fumitiue 
with  cushions  and  countertops" 
assembled  using  adhesives  containing 
nPB  as  a  carrier  solvent  (NAICS 
subsector  337). 

•  Foam  fabricators,  who  assemble 
foam  cushions  using  adhesives 
containing  nPB  as  a  carrier  solvent 
(NAICS  code  326150). 

EPA  estimates  that  up  to  7330  small 
industrial  end  users  ciurentiy  use  nPB 
and  thus  could  be  subject  to  this  rule. 
This  number  includes  approximately 
500  to  2300  users  of  nPB  industrial 
cleaning  solvents  [e.g.,  cleaning  with 
vapor  degreasers),  900  to  4750  users  of 
nPB-based  aerosol  solvents,  and  40  to 
280  users  of  nPB-based  adhesives. 

In  order  to  consider  the  resources  that 
affected  sitiall  businesses  have  available 
to  operate  and  to  respond  to  regulatory 
requirements,  EPA  compared  the  cost  of 
meeting  regulatory  requirements  to 
small  businesses'  annual  sales.  In  our 
analysis  for  today's  proposal,  we  used 
the  average  value  of  shipments  for  the 
products  manufactiued  by  the  end  user 
as  a  proxy  for  sales  or  revenues,  since 
these  data  are  readily  available  from  the 
U.S.  Department  of  Commerce.  The     ' 
following  tables  display  the  average 
value  of  shipments  for  different  sizes  df 
business  and  different  NAICS  subsectors 
or  codes  in  the  affected  industrial 
sectors.  EPA  then  used  data  from  these 
sources  to  determine  the  potential 
economic  impacts  on  small  businesses 
of  today's  proposed  rule. 
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Table  4.— Average  Value  of  SHiPMErrrs  in  NAICS  Subsectors  Performing  Solvent  Cleaning  \  by  Number  of 

Employees  at  Business 


Average  value  of  shipments  per  company  ($)  by  NAICS  subsector  code 

Number  of  etnployees  at  business 

332,  Fab- 
ricated metal 
products 

333. 
Machinery 

334,  Computer 

and  electronic 

products 

336.  Transpor- 
tation 
equipment 

337,  Furniture 

and  related 

products 

1-4  

174.832 

d2 

1.393.019 

3.596.222 

9.283,654 

24,566,631 

55,392,738 

230.806 

766.045 

d2 

d* 

10.429.360 

25,781.244 

64,822.617 

279.683 

903.756 

1.925.077 

4.270,554 

10.440.847 

d? 
d2 

d« 

d» 

1.897.347 

4.190.678 

10.140.871 

27.861.502 

69.529,351 

141,654 

501.193 

1.102.104 

2,744,633 

6,908,332 

17,898.851 

d2 

5-9  

10-19  : 

20-49 .; 

50-99  : 

100-249  !..... 

250-499  

Average— All  Small  Businesses  in  Subsector 

3.2  miinon 

4.2  million 

2.4  million 

8.9  million 

1 .7  million 

Average — All  Businesses  in  Subsector  

3.9  million 

8.9  million 

25.2  million 

44.6  million 

3.1  million 

^  Aerosol  solvents  are  used  in  NAICS  subsectors  334  and  336.  Non-aerosol  solvents  are  used  in  all  five  NAICS  subsectors. 
2"d"  designates  "Data  wittiheW  to  avoid  disclosing  data  of  individual  companies;  data  are  included  in  higher  level  totals  "  The  average  value  of 
shipments  for  small  businesses  does  not  inclucje  those  values  marked  wiiii  "d,"  and  thus  may  be  overestimated  or  underestimated. 

Table  5.— Average  Value  of  Shipments  in  NAICS  Categories  Using  nPB  as  a  Carrier  Solvent  in  Adhesives, 

BY  Number  of  Employees  at  Business 


Average  Value  of  Shipments  per  Small  Company  ($)  by  NAICS  Code 

Number  of  employees  at  business 

V 

337121,  Up- 
holstered 
household 
fumiture 

337110.  Wood 

kitcfien  cabinet 

and  counter 

tops 

326150,  Ure- 
thane  and 
other  foam 

products  (ex- 
cept 

polystyrene) 

336360,  Motor 

vehicle  seating 

and  interior 

trim 

337124.  Metal 

household 

fumiture 

1-4  

5-9 

10r19 

20^9  .,..: 

50-99  

100-249  ^ 

250-499  :. : 

135.545 

428.646 

913.225 

2.582,340 

5.680,148 

14,a32.151 

d 

135.046 

457.310 

1.015.967 

2.326.857 

5,655,585 

16,139,988 

47.943.433 

287,744 

1.211.200 

2.537.028 

5,892,653 

.11,608,984 

26,480.552 

■      59.104.111 

174,500 

532,875 

2,490,455 

3,901,979 

8,981,786 

44,153,730 

100.579.000 

170.820 

582.725 

1.299.671 

3,730,479 

7,522,129 

16,911,474 

33.330.714 

Average — All  Small  Businesses  in  NAICS  Code  

3.3  million 

0.9  million 

9.4  million 

18.3  million 

4  1  miHion 

Average— All  Businesses  in  NAICS  Code 

4.9  million 

1.1  milBon 

10.1  million 

29.1  million 

fi  0  miHion 

Today's  proposed  rule  would  require 
that  users  use  nPB  that  contains  no 
more  than  0.05%  iPB  by  weight.  Most 
chemical  manufacturers  and  solvent 
formulators  already  make  products  that 
meet  this  requirement.  Some  users  of 
adhesives  containing  nPB  use 
formulations  that  do  not  meet  the 
proposed  limit  on  iPB  content.  These 
users  may  need  to  purchase  a  more 
expensive  grade  of  nPB-based  adhesives 
that  contains  less  iPB.  Many  users  of 
adhesives  containing  nPB  are  small 
businesses  that  fabricate  foam  to  be  used 
in  cushions  for  fumiture. 

If  the  requirements  of  today's 
proposed  rule  were  to  be  finalized,  we 
estimate  that  between  0  and  13  small 
businesses  using  nPB-based  adhesives, 
or  less  than  5%  of  the  280  or  so  small 
businesses  that  use  nPB-based 
adhesives,  would  experience  a  cost 
increase  (i.e.,  an  impact)  of  greater  than 


1 .0%  of  annual  sales.  Because  solvent 
and  aerosol  solvent  formulations  of  nPB 
already  contain  less  than  0.05%  iPB  by 
weight,  there  were  no  impacts  on  end 
users  in  the  non-aerosol  solvent 
cleaning  sector  and  aerosol  solvents  end 
use:  only  the  0  to  13  adhesive  end  users 
experienced  a  significant  impact.  An 
even  smaller  percentage  of  all  7330  or 
so  small  businesses  choosing  to  use  nPB 
would  experience  an  impact  of  greater 
than  1.0%  of  annual  sales.  In  addition, 
we  estimate  that  no  small  businesses 
would  experience  an  impact  of  greater 
than  3.0%  of  annual  sales.  We  conclude 
that  no  small  business  subject  to  today's 
rule  wotdd  go  out  of  business  as  a  result 
of  the  rule's  requirements,  if  they  were 
to  become  final.  Because  of  the  stnall 
total  number  and  small  percentage  of 
afliscted  businesses  that  would 
experience  an  impact  of  greater  than 
either  1.0%  or  3.0%  of  annual  sales. 


EPA  does  not  consider  this  rule  to  haive 
a  significant  impact  on  a  substantial 
number  of  small  businesses. 

The  recommended  acceptable 
exposure  limit  is  only  a 
recommendation  and  not  an  enforceable 
requirement  of  today's  rule,  and  thus, 
EPA  is  not  required  to  analyze  the  cost 
associated  with  implementing  the 
recommended  exposiue  limit. 
Nevertheless,  the  Agency  did  analyze 
the  cost  impacts  of  the  combination  of 
implementing  the  exposure  limit  and 
complying  with  the  regulatory  use 
condition  in  order  to  provide  additional 
information  about  potential  effects  on 
small  businesses.  We  foiuid  that,  when 
the  costs  to  comply  with  the  regulatory 
use  condition  and  to  implement  the   • 
recommended  acceptable  exposure  limit 
are  considered  together,  at  most  47 
small  businesses  choosing  to  use  nPB 
would  experience  an  impact  of  greater 
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than  1.0%  of  aimual  sales,  and  none 
would  experience  an  impact  of  greater 
than  3.0%  of  annual  sales.  All  of  the 
small  businesses  that  would  experience 
significant  impacts  are  users  of  nPB- 
based  adhesives.  Thus,  slightly  less  than 
17%  of  the  280  or  so  small  businesses 
choosing  to  use  nPB-based  adhesives 
would  experience  significant  impacts, 
and  less  than  1%  of  all  7330  or  so  small 
businesses  choosing  to  use  nPB  would 
experience  significant  impacts.  Based 
on  the  relatively  small  number  and 
percentage  of  small  businesses  that 
would  experience  significant  impacts, 
EPA  concludes  that  even  if  costs  of 
implementing  the  recommended 
exposure  limit  were  considered  together 
with  costs  of  complying  with  the 
regulatory  use  condition,  today's  rule 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities. 
Although  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
EPA  nonetheless  has  tried  to  reduce  the 
impact  of  this  rule  on  small  entities. 
Before  selecting  the  regulatory  options 
proposed  today,  we  considered  a 
number  of  regulatory  options  that  would 
have  had  greater  impacts  on  small 
businesses,  such  as: 

•  Finding  nPB  unacceptable  for  use 
in  adhesives.  This  approach  would 
require  hundreds  of  small  businesses  to 
use  other  types  of  adhesives,  with  no 
option  to  improve  ventilation  to  reduce 
worker  exposure.  Although  small 
businesses  could  potentisdly  save 
money  by  using  a  less  expensive 
adhesive,  such  as  a  flaminable  adhesive, 
the  capital  costs  of  fire-proofing 
currently  discourage  small  businesses 
firom  using  inexpensive  flammable 
adhesives.  In  addition,  requirements  of 
the  Federal  Aviation  Administration  for 
aircraft  seating  cushions  effectively 
require  either  using  nPB-based  or 
methylene  chloride-based  adhesive  or 
receiving  a  special  waiver  fitim  the 
Administration.  Recent  regulations  for 
hazardous  air  pollutants  disallow  use  of 
methylene  chloride  in  foam  fabrication 
facilities.  Thus,  it  is  useful  for  adhesive 
users  to  have  the  option  of  nPB-based 
adhesives. 

•  Placing  a  narrowed  use  limit  on  the 
use  of  nPB  in  adhesives  that  would 
allow  its  use  only  in  those  cases  where 
alternatives  are  technically  infeasible 
due  to  performance  or  safety  issues. 

•  Requiring  that  users  clean  metal, 
electronics,  or  other  parts  with  nPB  in 
vapor  degreasing  equipment  that  meets 
the  requirements  of  the  national 
emission  standards  for  halogenated 
solvent  cleaning. 

In  developing  our  regulatory  options, 
we  considered  information  we  learned 


fit)m  contacting  small  businesses  using 
or  selling  nPB.  EPA  staff  visited  the  site 
of  a  small  business  using  nPB.  for 
cleaning  electronics.  We  contacted 
several  fabricators  of  foam  cushions  that 
have  used  adhesives  containing  nPB. 
We  participated  in  meetings  with  a 
number  of  adhesive  manufactiu^rs  and 
users  of  adhesives  in  fumiture 
construction.  We  have  developed  a  feet 
sheet  and  have  updated  our  program 
web  site  to  inform  small  businesses 
about  this  proposed  rule  and  to  request 
their  comments.  We  continue  to  be 
interested  in  the  potential  impacts  of  the 
proposed  rule  on  small  entities  and 
request  comments  on  issues  related  to 
such  impacts. 

D.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditiu«s  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
niunber  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  sectioU  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
govenunents,  including  tribal 
governments,  it  must  have  developed 
imder  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovenunental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements.  EPA  has 
determined  that  this  rule  does  not 


contain  a  Federal  mandate  that  may 
result  in  expenditures  of  $100  million  or 
more  for  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  the 
private  sector  in  any  one  year."Today's 
proposed  rule  does  not  affect  State, 
local,  or  tribal  governments.  The 
enforceable  requirements  of  the  rule  for 
the  private  sector  affect  only  a  small 
number  of  manufactiu«rs  and  importers 
of  nPB  in  the  United  States,  and  most 
of  them  already  claim  to  meet  the 
proposed  standard  prior  to  regulation. 
Therefore,  the  impact  of  this  rule  on  the 
private  sector  is  less  than  $100  million 
per  year.  Thus,  today's  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA.  EPA  has 
determined  that  this  rule  contains  no 
regulatory  lequirements  that  might 
significantly  or  uniquely  affect  small 
govenunents.  This  regulation  applies 
directly  to  facilities  that  use  these 
substances  and  not  to  governmental 
entities. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132.  entided 
"Federalism"  (64  FR  43255.  August  10. 
1999).  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regiUatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  h^ve  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and^the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  regulation 
applies  directly  to  facilities  that  use 
these  substances  and  not  to 
governmental  entities.  Thus,  Executive 
Order  13132  does  not  apply  to  this  rule. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with  , 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
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implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 

Today's  proposed  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments,  because  this  regulation 
applies  directly  to  facilities  that  use 
these  substances  and  not  to 
governmental  entities.  Thus,  Executive 
Order  13175  does  not  apply  to  this 
proposed  rule. 

G.  Executive  Older  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23.  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  proposed  rule  is  not  subject  to 
the  Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866.  and  because  the 
Agency  does  not  have  reason  to  believe 
the  environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children.  The 
exposure  limits  and  acceptability 
listings  in  this  proposed  rule  apply  to 
the  workplace.  These  are  areas  where 
we  expect  adults  are  more  likely  to  be 
present  than  children,  and  thus,  the 
agents  do  not  put  children  at  risk 
disproportionately. 

riutner.  today's  proposed  rule 
provides  both  regulatory  restrictions 
and  recommended  exposure  guidelines 
based  upon  toxicological  studies  in 
order  to  reduce  risk  of  exposure  to 


reproductive  toxins,  both  iPB  and  nPB. 
This  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866  and  because  the 
Agency  does  not  have  reason  to  believe 
the  environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  diildien.  The 
public  is  invited  to  submit  or  identify 
peer-reviewed  studies  and  data,  of 
which  the  agency  may  not  be  aware, 
that  assessed  results  of  early  life 
exposure  to  nPB  or  iPB. 

H.  Executive  Order  1321 1 :  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  proposed  rule  is  not  a 
"significant  energy  action"  as  defined  in 
Executive  Order  13211,  "Actions 
Ck>nceming  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001]]  because  it  is  not  likely  to 
have  a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 
This  action  would  impact 
manufactiuing  of  various  metal, 
electronic,  medical,  and  optical 
products  cleaned  with  solvents 
containing  nPB  and  products  made  with 
adhesives  containing  nPB.  Further,  we 
have  concluded  that  this  rule  is  not 
likely  to  have  any  adverse  energy 
effects. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law 
104-113,  Section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  [e.g.,  materials  specifications, 
test  methods,  sampling  procediu^s.  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
proposed  rulemaking  involves  technical 
standards  since  EPA  is  proposing  to 
limit  the  amount  of  iPB  as  a 
contaminant  of  nPB  formulations  to 
0.05%,  which  is  lower  than  the  0.1% 
limit  set  by  the  ASTM  standard  for 
vapor  degreasing  gradd  and  general 
grade  nPB.  Based  on  the  relatively 
potent  toxicity  of  iPB  (see  discussion  in 
section  IV.A.4  of  the  preamble),  EPA 
believes  it  is  prudent  to  reduce  the  level 


of  iPB  to  0.05%  to  protect  worker 
health.  EPA  has  consulted  with 
producers  and  formulators  of  nPB 
products,  and  all  have  stated  that  an  iPB 
limit  of  0.05%  is  achievable.  EPA 
requests  comment  on  this  aspect  of  the 
proposed  rulemaking  and,  specifically, 
invites  the  public  to  comment  on  the 
level  of  iPB  contamination  that  EPA 
shoiild  set.  and  to  explain  why  such 
limits  should  be  set  in  this  regulation. 
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List  of  Subiects  in  40  CFR  Part  82 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Reporting  and 
reccntlkeeping  requirements. 

Dated:  May  21,  2003. 
Christine  Todd  Whitman, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  82  is  proposed  to 
be  amended  as  follows: 


PART  82-^ROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414.  7601,  7671- 
7671q. 

2.  Subpart  G  is  amended  by  adding 
the  following  appendix  M  to  read  as 
follows: 

Subpart  G — Significant  New 
Altemath^s  Policy  Program 


Appendix  M  to  Subpart  G — Substitutes 
Subyect  to  Use  Restrictions  and 
Unacceptable  Substitutes  Listed  in  the 
(publication  date  of  final  rule]  final  rule 


Solvent  Cleaning  Substitutes  That  are  Acceptable  Subject  to  Use  Conditions 


End  use 


Metals  cleaning 


Electronics  denn- 
ing. 


Precision  cleaning 


Substitute 


n-propyl  bromide  (nPB)  as 
a  substitute  for  CFC- 
113  and  mettiyl  chloro- 
form. 


nPB  as  a  substitute  for 
CFC-113  and  methyl 
chloroform. 


Decision 


Acceptable  sub- 
ject to  use  con- 
ditions. 


Acceptable  sub- 
ject to  use  con- 
ditions 


Use  condition 


nPB  as  a  substitute  for 
CFC-113  and  methyl 
chloroform. 


Acceptable  sut>- 
ject  to  use  corv 
ditions. 


nPB  in  this  end  use  shall  not  con- 
tain more  than  0.05%  isopropyl 
bromide  by  weight  before  adding 
stal}ilizers  or  other  chemicdis. 
End  users  must  keep  records 
documenting  compliance  with 
ttiis  condition  for  up  to  two  years 
from  the  date  on  the  documenta- 
tion. 

r>PB  in  this  end  use  shall  not  con- 
tain more  than  0.05%  isopropyl 
bromide  by  weight  before  adding 
stabilizers  or  other  chemicals. 
End  users  must  keep  records 
documenting  compliance  with 
this  conditkjn  for  up  to  two  years 
from  the  date  on  tt>e  documenta- 
tion. 

nPB  in  this  end  use  shaH  not  con- 
tain more  than  0.05%  isopropyl 
bromide  by  weight  before  adding 
stabilizers  or  other  chemicals. 
End  users  must  keep  records 
documenting  compliance  with 
this  condition  for  up  to  two  years 
from  the  date  on  the  documenta- 
tion. 


Furttier  information 


EPA*  expects  that  all  users  of  nPB 
will  adhere  to  a  voluntary  accept- 
able exposure  limit  of  25  ppm  on 
an  8-tK)ur  time-weighted  aver- 
age nPB  is  Number  106-94-5  in 
the  CAS  Registry. 


EPA  expects  that  all  users  of  nPB 
will  adhere  to  a  voluntary  accept- 
able exposure  limit  of  25  ppm  on 
an  8-hour  time-weighted  aver- 
age. nP8  is  Number  106-94-5  in 
the  CAS  Registry. 


EPA  expects  that  all  users  of  nPB 
will  adhere  to  a  voluntary  accept- 
able exposure  limit  of  25  ppm  on 
an  8-tw)ur  time-weighted  aver- 
age. nPB  is  Number  106-94-5  in 
the  CAS  Registry. 


Note:  In  accordance  with  the  limitations  provided  in  section  310(a)  of  the  Clean  Air  Act  (42  USC.  7610(a))  nothing  *"  tti|!fPPt'?*;:J^|"  ?!; 
feet  the  Occupational  Safety  and  Health  Administration's  authority  to  enforce  standards  and  other  requirements  under  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  651  et  seq.) 

AEROSOLS  SUBSTITUTES  THAT  ARE  ACCEPTABLE  SUBJECT  TO  USE  CONDITIONS 


End  use 


Aerosol  solvents  .. 


Substitute 


n-propyl  bromide  (nPB)  as 
a  sut>stitute  for  CFC- 
113,  HCFC-141b,  and 
methyl  chloroform. 


Decision 


Acceptat>ie  sub- 
ject to  use  con- 
ditkxis. 


Use  condition 


,nPB  in  this  end  shall  not  contain 
more  than  0.05%  isopropyl  bro- 
mide by  weight  t>efore  adding 
stabilizers  or  other  chemicals. 
End  users  must  keep  records 
documenting  compliance  with 
this  condition  for  up  to  two  years 
from  tt\e  date  on  the  documenta- 
tion. 


Further  informatkjn 


EPA  expects  that  all  users  of  nPB 
will  adhere  to  a  voluntary  accept- 
able exposure  limit  of  25  ppm  on 
an  8-hour  time-weighted  aver- 
age. nPB  is  Number  106-94-5  in 
the  CAS  Registry. 


Note:  In  accordance  with  the  limitations  provided  in  section  310(a)  of  the  Clean  Air  Act  (42  U.S.C  7610(a)),  nothing  '"<f^'saPPe"dix  shall  af- 
fect the  Occupational  Safety  and  Health  Administrations  authority  to  enforce  standards  and  other  requirements  under  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  651  et  seq.)  .  ... 
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Adhesives,  Coatings,  and  Inks  Substitutes  That  Are  Acceptable  Subject  to  Use  Conditions 


End  use 


Adhesives 


Substitute 


n-propyl  bromide  (nPB)  as 
a  substitute  for  CFC- 
113.  HCFC-141b,  and 
methyl  chloroform. 


Decision 


Acceptable  sub- 
ject to  use  con- 
ditions. 


Use  Condition 


nPB  in  this  end  use  shall  not  con- 
tain more  than  0.05%  isopropyl 
bromide  by  weight  before  adding 
stabilizers  or  other  chemicals. 
End  users  must  keep  records 
documenting  compliance  with 
this  condition  for  up  to  two  years 
from  the  date  on  the  documenta- 
tion. 


Further  information 


EPA  expects  that  all  users  of  nPB 
will  adhere  to  a  voluntary  accept- 
able exposure  limit  of  25  ppm  on 
an  8-hour  time-weighted  aver- 
age. nPB  is  Number  106-94-5  in 
the  CAS  Registry. 


.  If*!*'  il?  accordance  with  the  limitations  provided  in  section  310(a)  of  the  Clean  Air  Act  (42  U.S.C  7610(a))  nothina  in  this  aooendix  shall  af 
SSlalSf^AToSo^^^^^^^^  '"•'°''y  '°  ""'^''^  ^'^•^^"^^  ^"^  other  requ^ilStsSmfoc^^S^^^^^^^ 

« 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.341] 

Community  Technology  Centers 
Program 

agency:  Office  of  Vocational  and  Adult 

Education,  U.S.  Department  of 

Education. 

ACTION:  Notice  of  final  priorities, 

program  requirements,  and  selection 

criteria  for  Fiscal  Year  (FY)  2003. 

SUMMARY:  The  Assistant  Secretary  for 
Vocational  and  Adult  Education  has 
established  priorities,  selection  criteria, 
and  program  requirements  under  the 
Community  Technology  Centers  (CTC) 
program.  The  Assistant  Secretary  will 
use  these  priorities,  selection  criteria, 
and  program  requirements  for 
competitions  in  FY  2003.  The 
Department  takes  this  action  to  target 
Federal  resources  on  improving  the 
academic  achievement  of  low-achieving 
students  enrolled  in,  or  entering,  grades 
9  through  12  at  low-performing 
secondary  schools.  The  Department 
intends  the  priorities,  selection  criteria, 
and  program  requirements  to  support 
the  goal  of  the  Elementary  and 
Secondary  Education  Act  of  1965 
(ESEA),  as  amended  by  the  No  Child 
Left  Behind  Act  of  2001  (NCLB),  that  all 
students  will  attain,  at  a  minimum, 
proficiency  on  challenging  State 
academic  achievement  standards  and 
State  academic  assessments,  particularly 
in  the  core  academic  subjects  of  reading 
or  language  arts,  and  mathematics. 
EFFECTIVE  DATE:  These  priorities, 
program  requirements,  and  selection 
criteria  are  effective  May  30,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  pertaining  to  the 
application,  need  further  assistance,  or 
need  to  speak  with  someone  in  the  CTC 
program,  you  may  contact  Gisela 
Harkin,  Office  of  Vocational  and  Adult 
Education,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Mary  E.  Switzer  Building,  Room  4324, 
Washington,  DC  20202  7100, 
Telephone:  (202)  205-4238  or  via  e- 
mail:  commtech.center@ed.gov.  Please 
type  "CTC  Notice  Correspondence"  as 
the  subject  line  of  your  electronic 
message. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 


Note:  This  notice  does  not  solicit 
applications.  A  notice  inviting  applications 
under  this  competition  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  notice  inviting  applications 
specifies  the  deadline  date  by  which 
applications  for  an  award  must  be  received 
or  hand-delivered  to  the  Department  if  a 
waiver  to  the  electronic  submission 
requirement  is  granted. 

SUPPLEMENTARY  INFORMATION: 

General 

As  authorized  by  Title  V,  Part  D, 
Subpart  11,  Section  5511-13  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  (ESEA),  as  amended  by  the 
No  Child  Left  Behind  Act  (NCLB)  of 
2001 ,  the  purpose  of  the  CTC  Program 
is  to  assist  eligible  applicants  to  create 
or  expand  community  technology 
centers  that  will  provide  disadvantaged 
residents  of  economically  distressed 
urban  and  rural  communities  with 
access  to  information  technology  and 
related  training.  Eligible  applicants  are 
community-based  organizations 
(including  faith-based  organizations). 
State  and  local  educational  agencies, 
institutions  of  higher  education,  and 
other  entities  such  as  foundations, 
libraries,  museums,  public  and  private 
nonprofit  organizations,  and  for-profit 
businesses,  or  consortia  thereof.  To  be 
eligible,  an  applicant  must  also  have  the 
capacity  to  significantly  expand  access 
to  computers  and  related  services  for 
disadvantaged  residents  of  economically 
distressed  urban  and  rural  communities 
who  would  otherwise  be  denied  such 
access. 

The  focus  of  the  CTC  program 
competition  has  changed  to  give 
absolute  priority  to  those  applicants 
who  will  focus  on  improving  the 
academic  achievement  of  low-achieving 
high  school  students  while  continuing 
to  provide  a  community  technology 
center  for  all  members  of  their 
community.  Thus,  grant  recipients  must 
meet  this  priority  as  they  use  grant 
funds  to  create  or  expand  community 
technology  centers  that  expand  access  to 
information  technology  and  related 
training  for  disadvantaged  residents  of 
distressed  urban  or  rural  communities 
and  to  evaluate  the  effectiveness  of  their 
projects.  Funds  may  be  used  to  provide 
services  and  activities  that  use 
technology  to  improve  academic 
achievement,  such  as  academic 
enrichment  activities  for  children  and 
youth,  career  development,  adult 
education,  and  English  language 
instruction  for  individuals  with  limited 
English  proficiency.  Other  authorized 
activities  include,  among  other  things, 
support  for  personnel,  equipment, 
networking  capabilities,  and  other 


infrastructure  costs.  No  funds  may  be 
used  for  donstniction. 

Improving  the  academic  achievement 
of  our  nation's  secondary'  school 
students  has  become  an  urgent  need. 
Current  National  Assessment  of 
Educational  Progress  (NAEP)  data 
indicate  that,  despite  some  slow  and 
steady  progress  in  secondary  student 
achievement  over  the  past  few  decades, 
many  of  our  nation's  secondary  students 
are  still  not  attaining  the  academic  skills 
and  knowledge  required  for  graduation, 
postsecondary  education,  or  careers. 
This  is  particularly  true  among  students 
who  are  entering  secondary  school,  with 
two  in  ten  scoring  below  basic  levels  in 
reading,  over  three  in  ten  scoring  below 
basic  levels  in  math,  and  four  in  ten 
scoring  below  basic  levels  in  science. 
Moreover,  as  students  move  through 
secondary  school,  their  academic 
progress  wanes.  Except  in  the  area  of 
science,  students  actually  make  greater 
academic  gains  between  grades  4  and  8 
than  between  grades  8  and  12. 

To  support  the  goal  of  the  NCLB  that 
all  students  attain  proficiency  in 
challenging  State  academic  achievement 
standards,  the  Assistant  Secretary  has 
established  priorities,  selection  criteria, 
and  program  requirements  for  the  CTC 
program  that  will  focus  program 
resources  on  providing  effective 
supplemental  instruction  to  low- 
achieving  students  who  are  entering  or 
enrolled  in  grades  9  through  12  at  high- 
poverty,  low-performing  secondary 
schools. 

Application  Procedures 

The  Government  Paperwork 
Elimination  Act  (GPEA)  of  1998  (Public 
Law  105-277)  and  the  Federal  Financial 
Assistance  Management  Improvement 
Act  of  1999  (Public  Law  106-107) 
encourage  us  to  undertake  initiatives  to  . 
improve  our  grant  processes.  Enhancing 
the  ability  of  individuals  and  entities  to 
conduct  business  with  us  electronically 
is  a  major  part  of  our  response  to  these     . 
Acts.  Therefore,  the  Department  is 
taking  steps  to  adopt  the  Internet  as  our 
chief  means  of  conducting  transactions 
in  order  to  improve  services  to  our 
customers  and  to  simplify  and  expedite 
our  processes. 

The  Department  is  requiring  that 
applications  for  the  FY  2003 
Community  Technology  Centers 
program  competition  be  submitted 
electronically  using  e-Application 
through  the  U.S.  Department  of 
Education's  e-GRANTS  system.  The  e- 
GRANTS  system  is  accessible  through 
its  portal  page  at  http://e-grants.ed.gov. 

Applicants  who  are  unable  to  submit 
an  application  through  the  e-GRANTS 
systems  may  apply  for  a  waiver  to  the 
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electronic  submission  requirement.  To 
apply  for  a  waiver,  applicants  must 
explain  the  reason(s)  that  prevent(s) 
them  from  using  the  Internet  to  submit 
their  applications.  The  reason{s)  must 
be  outlined  in  a  letter  addressed  to: 
Gisela  Harkin,  U.S.  Department  of 
Education,  Office  of  Vocational  and 
Adult  Education,  330  "C"  Street,  S.W., 
Washington,  D.C.,  20202-7100.  Please 
mark  your  envelope  "CTC  competition 
waiver  request."  The  letter  requesting 
the  waiver  is  to  be  submitted  no  later 
than  two  (2)  weeks  before  the  deadline 
for  transmittal  of  applications;  last 
minute  requests  will  not  be  considered. 

Any  application  that  receives  a  waiver 
to  the  electronic  submission 
requirement  will  be  given  the  same 
consideration  in  the  review  jirocess  as 
an  electronic  application. 

Pilot  Pro)ect  for  Electronic  Submission 
of  Applications 

In  FY  2003,  the  U.S.  Department  of 
Education  is  continuing  to  expand  its 
pilot  project  of  electronic  submission  of 
applications  to  include  additional 
formula  programs  and  additional 
discretionary  grant  competitions.  The 
Community  Technology  Centers  (CTC) 
program  (CFDA  84.341)  is  one  of  the 
programs  included  in  the  pilot  project. 
If  you  are  an  applicant  imder  the  CTC 
Program,  you  must  submit  your 
application  to  us  in  electronic  formator 
receive  a  waiver. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e- Application,  formerly  e-GAPS) 
portion  of  the  Grant  Administration  and 
Payment  System  (GAPS).  We  shall 
continue  to  evaluate  its  success  and 
solicit  suggestions  for  improvement. 

Please  note  the  following: 
— Do  not  wait  until  the  deadline  date  for 
the  transmittal  of  applications  to 
submit  your  application 
electronically.  If  you  wait  until  the 
deadline  date  to  submit  your 
application  electronically  and  you  are 
unable  to  access  the  e-Application 
system,  you  must  contact  the  Help 
Desk  by  4:30  p.m.  EST  on  the 
deadline  date. 
— Keep  in  mind  that  e-Applications  is 
not  operational  24  hours  a  day,  7  days 
a  week.  Click  on  "Hours  of  Web  Site 
Operation"  for  specific  hours  of 
access  during  the  week. 
— You  will  have  access  to  the  e- 
Application  Help  Desk  for  technical 
support:  1(888)336-8930  (TTY: 
1  [866)697-2696,  local  [202)401- 
8363).  The  Help  Desk  hours  of 
operation  are  limited  to  8  a.m.-6  p.m. 
EST  Monday  through  Friday. 
You  must  submit  all  documents 
electronically,  including  the 


Application  for  Federal  Education 
Assistance  (ED424),  Budget 
Information— Non-Construction 
Programs  (ED524),  and  assurances, 
certifications,  and  appendices,  as 
appropriate. 
— After  you  electronically  submit  your 
application,  you  will  receive  an 
acknowledgement,  which  will  include 
a  PR/ A  ward  number  (an  identifying 
number  unique  to  your  application). 
— Within  three  (3)  working  days  after 
submitting  your  electronic 
application,  fax  a  signed  copy  of  the 
Application  for  Federal  Education 
Assistance  (ED424)  to  the  Application 
Control  Center  after  following  these 
steps: 

(1)  Print  the  ED424  from  the  e- 
Application  system. 

(2)  The  institution's  Authorizing 
Representative  must  sign  this  form. 

(3)  Place  the  PR/ Award  number  in  the 
upper  right  hand  comer  of  the  hard 
copy  signature  page  of  the  ED424. 

.  (4)  Fax  the  signed  ED424  to  the 
Application  Control  Center  at  (202) 
260-1349. 
— The  Department  may  request  that  you 

give  us  original  signatures  on  all  other 

forms  at  a  later  date. 

Closing  Date  Extension  in  Case  of 
System  Unavailability 

If  you  are  prevented  from  submitting 
your  application  on  the  closing  date 
because  the  e-Application  system  is 
unavailable,  we  will  grant  you  an 
extension  of  one  (1)  business  day  in 
order  to  transmit  your  application 
electronically,  by  mail,  or  by  hand 
delivery. 

For  us  to  grant  this  extension: 

(1)  You  must  be  a  registered  user  of 
e-Application  and  have  initiated  an  e- 
Application  for  this  competition;  and 
(2)(A)  The  e-Application  system  must  be 
unavailable  for  60  minutes  or  more 
between  the  hours  of  8:30  a.m.  and  3:30 
p.m.  EST,  on  the  deadline  date;  or  (B) 
The  e- APPLICATION  system  must  be 
unavailable  for  any  period  of  time 
during  the  last  hoiu^  of  operation  (that 
is,  for  any  period  of  time  between  3:30 
and  4:30  p.m.  EST)  on  the  deadline 
date.  The  Department  must 
acknowledge  and  confirm  these  periods 
of  unavailability  before  granting  you  an 
extension.  To  request  this  extension, 
you  must  contact  the  e-Grants  Help 
Desk  at  1(888)  336-8930. 

You  may  access  the  electronic  grant 
application  for  CFDA  No.  84.341  at 
http://e-grants.ed.gov. 

Page  Umit:  The  application  narrative 
(Part  VI  of  the  application)  is  where  you, 
the  applicant,  address  the  selection 
criteria  that  reviewers  use  to  evaluate 


your  application.  You  must  limit  Part  VI 
to  the  equivalent  of  no  more  than  25 
pages,  using  the  following  standards: 

•  A  "page"  is  8.5"  x  11"  on  one  side 
only,  with  1"  margins  on  the  top, 
bottom,  and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captions,  as  well  as^l 
text  in  charts,  tables,  figures,  and 
graphs. 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

In  addition,  you  must  limit  Part  VII 
(budget  narrative)  to  four  (4)  pages  and 
Part  X  (Appendices)  to  15  pages,  using 
the  aforementioned  standards.  We  will 
reject  your  application  if: 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

Scoring  of  Applications 

Applications  received  under  this 
notice  will  be  screened  for  eligibility 
and  scored  according  to  the  criteria  th*l 
follow  in  this  notice.  Each  application 
uinder  this  competition  must  meet 
Absolute  Priority  1  and  Absolute 
Priority  2  in  order  to  be  eligible  for 
funding.  An  application  that  does  not 
meet  both  priorities  will  not  be 
evaluated  and  scored  under  the 
selection  criteria,  which  are  the  same  for 
both  competitions.  Once  eligibility  is 
established,  each  application  may  earn 
up  to  100  points  imder  the  selection        ^ 
criteria.  In  addition,  each  application 
may  earn  up  to  an  additional  five  (5) 
points  for  satisfying  the  competitive 
preference  priority.  The  highest  possible 
score  is  105  points. 

Waiver  of  Rulemaking 

It  is  the  Secretary's  practice,  in 
accordance  with  the  Administrative 
Procedtire  Act  (5  U.S.C.  553),  to  offer 
interested- parties  the  opportimity  to 
comment  on  proposed  rules  that  .are  not 
taken  directly  from  statute.  Ordinarily, 
this  practice  would  have  applied  to  the 
priorities  and  requirements  of  this 
notice.  However,  section  437(d)(2)  of  the 
General  Education  Provisions  Act 
(GEPA)  exempts  from  this  requirement 
rules  that  would  cause  extreme 
hardship  to  the  intended  beneficiaries  of 
the  program  that  would  be  affected  by 
those  rules.  In  accordance  with  section 
437(d)(2)  of  GEPA,  the  Secretary  has 
decided  to  forgo  public  comment  with 
respect  to  the  rules  in  this  grant 
competition  in  order  to  ensure  timely 
and  high-quality  awards.  The  rules 
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established  in  this  notice  apply  only  to 
the  FY  2003  grant  competition. 

Discussion  of  Priorities 

When  inviting  applications,  we 
designate  each  priority  as  absolute  or 
competitive  preference.  The  effect  of 
each  type  of  priority  follows: 

Absolute  priority:  Under  an  absolute 
priority,  we  consider  only  applications 
that  meet  the  priority  (34  CFR 
75.105(c)(3)). 

Competitive  preference  priority: 
Under  a  competitive  preference  priority, 
we  give  competitive  preference  to  an 
application  by  either  (1)  awarding 
additional  points,  depending  on  how 
well  or  the  extent  to  which  the 
application  meets  the  competitive 
priority  (34  CFR  75.105(cJ(2)(i)):  or  (2) 
selecting  an  application  that  meets  the 
competitive  priority  over  an  application 
of  comparable  merit  that  does  not  meet 
the  priority  (34  CFR  75.1Q5(c)(2)(ii)). 

Priorities:  Applicants  must  meet  both 
Absolute  Priority  1  and  Absolute 
Priority  2  to  be  considered  for  funding 
under  this  notice.  Eligible  applicants 
may  be  either  State  or  local  entities. 

Absolute  Priority  1:  Each  application 
must  be  submitted  by  an  eligible 
applicant.  In  addition,  each  proposed 
project  must  include  a  partnership  with 
a  community-based  organization  and  a 
local  educational  agency  (or  school). 
The  application  must  clearly  identify 
the  partnering  agencies  and  must 
include  a  detailed  plan  of  their  working 
relationship.  Thus,  under  34  CFR 
75.105(c)(3),  the  Secretary  gives  an 
absolute  priority  to  projects  in  which 
the  delivery  of  instructional  services 
includes: 

1.  a  Community-Based  Organization 
(CBO),  which  may  include  a  faith-based 
organization,  and 

2.  a  Local  Educational  Agency  (LEA) 
(or  school,  including  private,  non-profit 
schools). 

A  CBO  is  not  required  to  submit  a 
joint  application  with  an  LEA  or  school 
when  applying  for  funds;  however,  the 
proposed  project  must  deliver  the 
educational  services  in  partnership  with 
an  LEA  (or  school). 

Likewise,  an  LEA  is  not  required  to 
submit  a  joint  application  with  a  CBO 
when  applying  for  funds;  however,  the 
proposed  project  must  deliver  the 
educational  services  in  partnership  with 
a  CBO. 

Applicants  who  are  neither  CBOs  nor 
LEAs  must  enter  into  a  partnership  that 
'  includes  a  CBO  and  an  LEA  (or  school) 
in  the  delivery  of  educational  services. 

The  Secretary  has  determined  that  the 
participation  of  both  CBOs  and  LEAs  (or 
schools)  is  critical  to  the  success  of  the 
projects  that  will  be  funded  in  this 


competition.  Many  academic  support 
programs  for  adolescents  report  that 
securing  and  maintaining  a  high  level  of 
student  participation  can  be 
challenging.  Involving  CBOs  in  service 
delivery  will  help  projects  better  master 
this  challenge,  such  as  by  providing 
expanded  outreach  and  support  to 
students,  joint  programming,  or 
alternative  service  sites  that  are  in  or 
near  the  neighborhoods  where  students 
live.  Community-based  and  faith-based 
partners  bring  other  important  resources 
to  the  table  as  well,  such  as  assistance 
in  recruiting  staff  and  volunteers.  LEAs 
(or  schools)  are  essential  partners  as 
well.  Their  involvement  is  needed  to 
identify  the  students  who  are  most  in 
need  of  academic  support  and  to  ensure 
that  the  project's  curriculum, 
assessment,  and  instructional  practices 
are  consistent  with  those  of  the  schools 
the  students  attend. 

Applications  that  do  not  show 
evidence  of  a  partnership  with  a  CBO 
and  an  LEA  (or  school)  will  be  ineligible 
for  funding. 

Note:  Applicants  should  bear  in  mind  that 
LEAs  are  eligible  applicants,  but  individual 
schools  are  not  eligible  applicants. 


Absolute  Priority  2:  Under  34  CFR 
75.105(c)(3),  the  Secretary  gives  an 
absolute  priority  to  projects  that  meet 
the  following  criteria: 

Applicants  in  this  program  must  state 
whether  they  are  proposing  a  local  or 
State  project.  A  local  project  must 
include  one  or  more  CTCs;  a  State 
project  must  include  two  or  more  CTCs. 
In  addition,  the  project  must  be  carried 
out  by  or  in  partnership  with  one  or 
more  LEAs  or  secondary  schools  that 
provide  supplementary  instruction  in 
the  core  academic  subjects  of  reading  or 
language  arts,  or  mathematics,  to  low- 
achieving  secondary  school  students. 
Projects  must  serve  students  who  are 
entering  or  enrolled  in  grades  9  through 
12  and  who  have  academic  skills 
significantly  below  grade  level,  or  who 
have  not  attained  proficiency  on  State 
academic  assessments  as  established  by 
NCLB.  Supplementary  instruction  may 
be  delivered  before  or  after  school  or  at 
other  times  when  school  is  not  in 
session.  Instruction  may  also  be 
provided  while  school  is  in  session, 
provided  that  it  increases  the  amount  of 
time  students  receive  instruction  in  core 
academic  subjects  and  does  not  require 
their  removal  from  regular  academic 
classes.  The  instructional  strategies  used 
must  be  based  on  practices  that  have 
proven  effective  for  improving  the 
academic  performance  of  low-achieving 
students.  If  these  services  are  not 
provided  directly  by  an  LEA,  they  must 


be  provided  in  partnership  with  an  LEA 
or  secondary  school. 

Competitive  Preference  Priority — Low- 
Perfonning  Secondary  Schools 

In  addition  to  the  points  to  be 
awarded  under  the  selection  criteria,  the 
Secretary  awards  i^p  to  five  (5) 
additional  points  to  projects  that  serve 
students  in  secondary  schools  that  have 
not  met  adequate  yearly  progress  for  two 
(2)  or  more  consecutive  years. 

Selection  Criteria 

The  following  selection  criteria  will 
be  used  to  evaluate  applications 
submitted  for  grants.  Please  note: 

(1)  The  maximum  score  is  105  points. 
Up  to  100  points  will  be  awarded  in 
response  to  the  selection  criteria  listed 
below.  A  maximum  of  5  additional 
points  may  be  awarded  to  those 
applicants  that  respond  to  the 
competitive  preference  priority 
described  earlier  in  the  notice. 

(2)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(a)  Need  for  the  Project  (10  points): 
In  evaluating  the  need  for  the 
proposed  project,  we  consider  the  extent 
to  which  the  proposed  project  will: 

(1)  Serve  students  from  low-income 
families; 

(2)  Serve  students  entering  or  enrolled 
in  secondary  schools  that  are  among  the 
secondary  schools  in  the  State  that  have 
the  highest  numbers  or  percentages  of 
students  who  have  not  achieved 
proficiency  on  the  State  academic 
assessments  required  by  Title  I  of  ESEA, 
or  who  have  academic  skills  in  reading 
or  language  arts,  or  mathematics,  that 
are  significantly  below  grade  level; 

(3)  Serve  students  who  have  the 
greatest  need  for  supplementary 
instruction,  as  indicated  by  their  scores 
on  State  or  local  standardized 
assessments  in  reading  or  language  arts, 
or  mathematics,  or  some  other  local 
measure  of  performance  in  reading  or 
language  arts,  or  mathematics;  and 

(4)  Create  or  expand  access  to 
information  technology  and  related 
training  for  disadvantaged  residents  of 
distressed  urban  or  rural  communities. 

(b)  Quality  of  the  Project  Design  (35 
points): 

In  evaluating  the  quality  of  the 
proposed  project,  we  consider  the  extent 
to  which  the  proposed  project  will:         , 

(1)  Provide  instructional  services  that 
will  be  of  sufficient  size,  scope,  and 
intensity  to  improve  the  academic 
performance  of  participating  students; 

(2)  Incorporate  strategies  that  have 
proven  effective  for  improving  the 
academic  performance  of  low-achieving 
students; 
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(3)  Implement  strategies  in  recruiting 
and  retaining  students  that  are  likely  to 
prove  effective; 

(4)  Provide  instruction  that  is  aligned 
with  the  secondary  school  curricula  of 
the  schools  in  which  the  students  to  be 
served  by  the  grant  are  entering  or 
enrolled,  and  supports  the  efforts  of  the 
State  or  LEA  to  improve  the  academic 
achievement  of  these  students;  and 

(5)  Provide  high-quality,  sustained, 
and  intensive  professional  development 
for  personnel  who  provide  instruction 
to  students. 

(c)  Quality  of  the  Management  Plan 
(15  points): 

In  evaluating  the  quality  of  the 
management  plan,  we  consider  the 
extent  to  which  the  proposed  project: 

(1)  Outlines  specific,  measurable 
goals,  objectives,  and  outcomes  to  be 
achieved  by  the  proposed  project; 

(2)  Assigns  responsibility  for  the 
accomplishment  of  project  tasks  to 
specific  project  personnel,  and  provides 
timelines  for  the  accomplishment  of 
project  tasks; 

(3)  Requires  appropriate  and  adequate 
time  commitments  of  the  project 
director  and  other  key  personnel  to 
achieve  the  objectives  of  the  proposed 
project;  and 

(4)  Includes  key  project  personnel, 
including  the  project  director,  teachers, 
counselors,  and  administrators,  with 
appropriate  qualifications  and  relevant 
training  and  experience. 

(d)  Adequacy  of  Resources  (20 
points): 

In  determining  the  adequacy  of 
resources  for  the  proposed  project,  we 
consider  the  following  factors: 

(1)  The  adequacy  of  support, 
including  facilities,  equipment, 
supplies,  and  other  resources,  from  the 
applicant; 

(2)  The  extent  to  which  a 
preponderance  of  project  resources  will 
be  used  for  activities  designed  to 
improve  the  academic  performance  of 
low-achieving  students  in  reading  or 
language  arts,  and/or  mathematics; 

(3)  The  extent  to  which  the  budget  is 
adequate  and  costs  are  reasonable  in 
relation  to  the  objectives  and  design  of 
the  proposed  project;  and 

(4)  The  potential  for  continued 
support  of  the  project  after  Federal 
funding  ends,  including,  as  appropriate, 
the  demonstrated  conunitment  of 
appropriate  entities  to  such  support. 

(e)  Quality  of  the  Evaluation  (20 
points): 

In  determining  the  quality  of  the 
evaluation,  we  consider  the  extent  to 
which  the  proposed  project: 

(1)  Includes  a  plan  that  utilizes 
evaluation  methods  that  are  feasible  and 
appropriate  to  the  goals  and  outcomes  of 
the  project; 


(2)  Will  regularly  examine  the 
progress  and  outcomes  of  participating 
students  on  a  range  of  appropriate 
performance  measures,  including  their 
performance  on  State  or  local 
stand^dized  academic  assessments; 

(3)  Will  use  an  independent,  external 
evaluator  with  the  necessary 
background  and  technical  expertise  to 
assess  the  performance  of  the  project; 
and, 

(4)  Effectively  demonstrates  that  the 
applicant  has  adopted  a  rigorous 
evaluation  design. 

Program  Requirements 

Project  Period:  12  months. 

Range  of  Awards:  $300,000-$500.000. 
Applicants  who  request  more  than 
$500,000  will  be  ineligible  for  funding. 

Matching  Requirement:  Pxirsuant  to 
Section  5512(c)  of  ESEA,  as  amended  by 
NCLB,  Federal  funds  may  not  pay  for 
more  than  50  percent  of  total  project 
costs.  In  order  to  apply  for  and  receive 
a  grant  award  under  this  competition, 
each  applicant  must  furnish  from 
nonfederal  sources  at  least  50  percent  of 
its  total  project  costs.  Applicants  may 
satisfy  this  requirement  in  cash  or  in 
kind,  fairly  evaluated,  including 
services. 

Reporting  Requirements:  In . 
accordance  with  Education  Department 
General  Administrative  Regulations 
(EDGAR)  cited  elsewhere  in  this  notice, 
grantees  are  required  to  submit  to  the 
Secretary  a  final  performance  report 
that: 

(1)  Sxunmarizes  project  progress  with 
respect  to  the  specific,  measiu-able  goals, 
objective*,  and  outcomes  proposed  in 
the  management  plan; 

(2)  Smnmarizes  project  impact  with 
respect  to  the  achievement  of 
participants,  as  measured  by 
standardized  State  or  local  assessments; 

(3)  Identifies  barriers  to  progress  as 
well  as  solutions;  and 

(4)  Provides  information  about  the 
project's  success  in  identifying  funding 
to  sustain  its  operations  after  the 
cessation  of  the  grant. 

Intergoveiimiental  Review 

This  program  is  subject  to  Executive 
Order  12372  and  the  regulations  in  34 
CFR  part  79.  One  of  the  objectives  of  the 
Executive  Order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  Federalism.  The  Executive 
order  relies  on  processes  developed  by 
State  and  local  governments  for 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

Applicable  Program  Regulations:  34 
CFR  parts  75,  77,  79,  80,  81,  82,  85,  86, 
97,  98  and  99. 


EleGtronic  Access  td  This  Document 

You  may  view  this  docimient.  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
.  index. html. 

CFDA  No.  84.341     Community    , 
Technology  Centers  Program 
Program  Authority:  20  U.S.C.  7263-7263b. 
Dated:  May  29,  2tX)3. 

Carol  D'Amico, 

Assistant  Secretary  for  Vocational  and  Adult 

Education. 

[FR  Doc.  03-13834  Filed  6-2-03;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.  84.341] 

Community  Technology  Centers 
Program 

AGENCY:  Office  of  Vocational  and  Adult 

Education,  U.S.  Department  of 

Education. 

ACTION:  Notice  inviting  applications  for 

new  awards  for  fiscal  year  (FY)  2003. 

Purpose  of  Program:  As  authorized  by 
Title  V,  Part  D,  Subpart  11,  Section 
5511-1 3of  the  Elementary  and 
Secondary  Education  Act  of  1965 
(ESEA),  as  amended  by  the  No  Child 
Left  Behind  Act  (NCLB)  of  2001,  the 
purpose  of  the  Commimity  Technology 
Centers  (CTC)  program  is  to  assist 
eligible  applicants  to  create  or  expand 
community  technology  centers  that  will 
provide  disadvantaged  residents  of 
economically  distressed  tirban  and  rural 
communities  with  access  to  information 
technology  and  related  training.  Eligible 
applicants  are  conununity-based 
organizations  (including  faith-based 
organizations).  State  and  local 
educational  agencies,  institutions  of 
higher  education,  and  other  entities 
such  as  foundations,  libraries, 
museums,  public  and  private  nonprofit 
organizations,  and  for-profit  businesses, 
or  consortia  thereof.  To  be  eligible,  an 
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applicant  must  also  have  the  capacity  to 
expand  signiHcantly  access  to 
computers  and  related  services  for 
disadvantaged  residents  of  economically 
distressed  urban  and  rural  communities 
who  would  otherwise  be  denied  such 
access. 

The  focus  of  the  CTC  program 
competition  has  changed  to  give 
absolute  priority  to  those  applicants 
who  will  focus  on  improving  the 
academic  achievement  of  low-achieving 
high  school  students  while  continuing 
to  provide  a  community  technology 
center  for  all  members  of  their 
community.  Thus,  grant  recipients  must 
meet  this  priority  as  they  use  grant 
funds  to  create  or  expand  community 
technology  centers  that  expand  access  to 
information  technology  and  related 
training  for  disadvantaged  residents  of 
distressed  urban  or  rural  communities 
and  evaluate  the  effectiveness  of  this 
project. 

Eligible  Applicants:  Eligible 
applicants  shall  be  an  institution  of 
higher  education,  a  State  Education 
Agency,  a  Local  Educational  Agency,  an 
entity  {such  as  a  foundation,  museum, 
library,  for-profit  business,  public  or 
private  nonprofit  organization,  or 
community  based  organization, 
including  faith  based  organizations),  or 
a  consortium  thereof.  In  addition, 
eligible  applicants  shall  have  the 
capacity  to  significantly  expand  access 
to  computers  and  related  services  for 
disadvantaged  residents  of  economically 
distressed  urban  and  rural  communities 
who  would  otherwise  be  denied  such 
access. 

Applications  Available:  May  30.  2003. 
Application  Procedures 

The  Government  Paperwork 
Elimination  Act  (GPEA)  of  1998  (Pub.  L. 
105-277)  and  the  Federal  Financial 
Assistance  Management  Improvement 
Act  of  1999  (Pub.  L.  106-107)  encourage 
us  to  undertake  initiatives  to  improve 
our  grant  processes.  Enhancing  the 
ability  of  individuals  and  entities  to 
conduct  business  with  us  electronically 
is  a  major  part  of  our  response  to  these 
Acts.  Therefore,  the  Department  is 
taking  steps  to  adopt  the  Internet  as  our 
chief  means  of  conducting  transactions 
in  order  to  improve  services  to  our 
customers  and  to  simplify  and  expedite 
our  processes. 

The  Department  is  requiring  that 
applications  for  the  FY  2003 
Community  Technology  Centers  ■ 
Program  competition  for  new  awards  be 
submitted  electronically  using  e- 
APPUCATION  through  the  U.S. 
Department  of  Education's  e-GRANTS 
system.  The  e-GRANTS  system  is 


accessible  through  its  portal  page  at 
http://e-grants.ed.gov. 

Applicants  who  are  unable  to  submit 
an  application  through  the  e-GRANTS 
systems  may  apply  for  a  waiver  to  the 
electronic  submission  requirement.  To 
apply  for  a  waiver,  applicants  must 
explain  the  reason(s)  that  prevent(s) 
them  from  using  the  Internet  to  submit 
their  applications.  The  reason(s)  must 
be  outlined  in  a  letter  addressed  to: 
Gisela  Harkin.  U.S.  Department  of 
Education.  Office  of  Vocational  and 
Adult  Education,  330  "C"  Street.  SW.. 
Washington,  DC  20202-7100.  Please 
mark  your  envelope  "CTC  competition 
waiver  request."  The  letter  requesting 
the  waiver  is  to  be  submitted  no  later 
than  two  (2)  weeks  before  the  deadline 
for  transmittal  of  applications;  last 
minute  requests  will  not  be  considered. 

Any  application  that  receives  a  waiver 
to  the  electronic  submission 
requirement  will  be  given  the  same 
consideration  in  the  review  process  as 
an  electronic  application. 

Pilot  Project  for  Electronic  Submission 
of  Applications 

In  FY  2003.  the  U.S.  Department  of 
Education  is  continuing  to  expand  its 
pilot  project  of  electronic  submission  of 
applications  to  include  additional 
formula  programs  and  additional 
discretionary  grant  competitions.  The 
Community  Technology  Centers  (CTC) 
program  (CFDA  84.341)  is  one  of  the 
programs  included  in  the  pilot  project. 
If  you  are  an  applicant  under  the  CTC 
program,  you  must  submit  your 
application  to  us  in  electronic  format  or 
receive  a  waiver. 

The  pilot  project  involves  the  use  of 
the  Electronic  Gremt  Application  System 
(e-APPLICATION.  formerly  e-GAPS) 
portion  of  the  Grant  Administration  and 
Payment  System  (GAPS).  We  shall 
continue  to  evaluate  its  success  and 
solicit  suggestions  for  improvement. 

Please  note  the  following: 
— Do  not  wait  until  the  deadline  date  for 
the  transmittal  of  applications  to 
submit  your  application 
electronically.  If  you  wait  until  the 
deadline  date  to  submit  your 
application  electronically  and  you  are 
unable  to  access  the  e-APPLICATION 
system,  you  must  contact  the  Help 
Desk  by  4:30  p.m.  EST  on  the 
deadline  date. 
—Keep  in  mind  that  e-APPUCATIONS 
is  not  operational  24  hours  a  day.  7 
days  a  week.  Click  on  "Hours  of  Web 
Site  Operation"  for  specific  hours  of 
access  during  the  week. 
— You  will  have  access  to  the  e- 
APPUCATION  Help  Desk  for 
technical  support:  1  (888)  336-8930 
(TTY:  1-1866]  697-2696.  local  (202) 


401-8363).  The  Help  Desk  hours  of 
operation  are  limited  to  8  a.m.-6  p.m. 
EST  Monday  through  Friday. 
You  must  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Education 
Assistance  (ED424).  Budget 
Information — Non-Construction 
Programs  (ED524),  and  assurances, 
certifications,  and  appendices,  as 
appropriate. 

— After  you  electronically  submit  your 
application,  you  will  receive  an 
acknowledgement,  which  will  include 
a  PR/ Award  number  (an  identifying 
number  unique  to  your  application). 
— Within  three  (3)  working  days  after 
submitting  your  electronic 
application,  fax  a  signed  copy  of  the 
Application  for  Federal  Education 
Assistance  (ED424)  to  the  Application 
Control  Center  after  following  these 
steps:  (1)  Print  the  ED424  from  the  e- 
Application  system.  (2)  The 
institution's  Authorizing 
Representative  must  sign  this  form. 
(3)  Place  the  PR/ Award  number  in  the 
upper  right  hand  comer  of  the  hard 
copy  signatiu^  page  of  the  ED424.  (4) 
Fax  the  signed  ED424  to  the 
Application  Control  Center  at  (202) 
260-1349. 
— The  Department  may  request  that  you 
give  us  original  signatures  on  all  other 
forms  at  a  later  date. 

Closing  Date  Extension  in  Case  of 
System  Unavailability 

If  you  are  prevented  from  submitting 
an  application  on  the  closing  date 
because  the  e-APPLICATION  system  is 
unavailable,  we  will  grant  you  an 
extension  of  one  (1)  business  day  in 
order  to  transmit  yoiu-  application 
electronically,  by  mail,  or  by  hand 
delivery. 

For  us  to  grant  this  extension: 

(1)  You  must  be  a  registered  user  of 
e-APPLICATION  and  have  initiated  an 
e-APPLICATION  for  this  competition: 
and 

(2)  (a)  The  e-APPUCATION  system 
must  be  unavailable  for  60  minutes  or 
more  between  the  hours  of  8:30  a.m.  and 
3:30  p.m.  EST.  on  the  deadline  date;  or 

(b)  The  e-APPUCATION  system  must 
be  unavailable  for  any  period  of  time 
during  the  last  hours  of  operation  (that 
is.  for  any  period  of  time  between  3:30 
and  4:30  p.m.  EST)  on  the  deadline 
date.  The  Department  must 
acknowledge  and  confirm  these  periods 
of  unavailability  before  granting  you  an 
extension.  To  request  this  extension, 
you  must  contact  the  e-Grants  Help 
Desk  at  1  (888)  336-8930. 

You  may  access  the  electronic  grant 
application  for  CFDA  No.  84.341  at 
http://e-gjrants.ed.gov. 
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Page  Limit:  The  application  narrative 
(Part  VI  of  the  application)  is  where  you. 
the  applicant,  address  the  selection 
criteria  that  reviewers  use  to  evaluate 
your  application.  You  must  limit  Part  VI 
to  the  equivalent  of  no  more  than  25 
pages,  using  the  following  standards: 

•  A  "page"  is  8.5"  x  11"  on  one  side 
only,  with  1"  margins  on  the  top. 
bottom,  and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captions,  as  well  as  all 
text  in  charts,  tables,  figures,  and 
graphs. 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

In  addition,  you  must  limit  Part  VII 
(budget  narr^ve)  to  four  (4)  pages  and 
Part  X  (Appendices)  to  15  pages,  using 
the  aforementioned  standards.  We  will 
reject  your  application  if  you: 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

Deadline  for  Transmittal  of 
Applications:  June  30,  2003. 

Deadline  for  Intergovernmental 
Review:  August  29,  2003. 

Estimated  Available  Funds: 
$24,318,750.  Note:  Under  34  CFR 
75.225(c)(1),  the  Department  will 
conduct  a  separate  competition  for  an 
estimated  $8,106,250  in  additional 
available  funds.  Only  a  "novice 
applicant,"  as  that  term  is  defined  in  34 
CFR  75.225(a-b),  may  apply  for  fund»  in 
that  competition. 

Range  of  Awards:  $3OO,0OO-$500,000. 

In  previous  grant  competitions, 
applicants  have  routinely  requested 
more  money  than  the  above  award 
ranges  dictate.  As  a  result,  plans 
submitted  to  the  Department  have 
included  any  number  of  activities  that 
could  only  be  made  possible  if  an 


applicant  received  a  funding  amoxmt 
much  higher  than  intended  in  the  award 
range.  Based  on  this  experience,  the 
Department  will  fund  only  those 
applications  that  correctly  request  funds 
within  the  award  range  specified  in  this 
notice.  Therefore,  applicants  who 
request  more  than  $500,000  will  be 
declared  ineligible  and  will  not  receive 
funding. 

Note:  The  size  of  awards  will  be  twsed  on 
a  number  of  factors.  These  factors  will 
include  the  scope,  quality,  and 
comprehensiveness  of  the  proposed  program, 
and  the  recommended  range  of  awards 
indicated  above. 

Matching  Requirement:  Piu'suant  to 
section  5512(c)  of  ESEA,  as  amended  by 
NCLB.  Federal  funds  may  not  pay  for 
more  than  50  percent  of  total  project 
costs.  In  order  to  apply  for  and  receive 
a  grant  award  under  this  competition, 
each  applicant  must  furnish  from 
nonfederal  sources  at  last  50  percent  of 
its  total  project  costs.  Applicants  may 
satisfy  this  requirement  in  cash  or  in 
kind,  fairly  evaluated,  including 
services. 

Note:  The  U.S.  Department  of  Education  is 
not  bound  by  any  estimates  in  this  notice. 

Project  Period:  12  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75.  77,  79,  80,  81,  82,  85, 
86,  97,  98  and  99  and  (b)  the  regulations 
in  the  notice  of  final  priorities, 
application  requirements,  and  selection 
criteria  for  FY  2003  as  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Priorities:  This  competition  gives 
absolute  and  competitive  priorities  to 
applicants  that  meet  the  conditions 
outlined  in  the  Notice  of  Final  Priorities 
for  this  program,  which  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 


FOR  FURTHER  INFORMATION  CONTACT:  If 

you  n^d  further  assistance  and  need  to 
speak  with  someone  in  the  CTC 
program,  you  may  contact  Gisela  Harkin 
by  phone  at  (202)  205-4238,  by  mail  at 
330  C  Street,  SW.,  Room  4324, 
Washington,  DC  20202,  or  via  e-mail  at 
c6mmtech.center@ed.gov. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339.  Individuals  with  disabilities  may" 
obtain  this  notice  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  one  of  the  contact  persons 
listed  in  the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  ft^e 
at  this  site.  If  you  have  any  questions 
about  using  PDF,  call  the  U.S. 
Government  Printing  Office  (GPO);  toll 
free,  at  1-888-293-6498;  or  in  the 
Washington,  DC,  area  at  (2'02)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://ww\%'.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  7263- 

7263b. 

Dated:  May  29,  2003. 
Carol  D'Amico, 

Assistant  Secretary  for  Vocational  and  Adult 

Education. 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  31  and  52 
[FAR  Case  2001-031] 
RIN  9000-AJ67 

Federal  Acquisition  Regulation; 
Deferred  Compensation  and 
Postretirement  Benefits  Other  Than 
Pensions 

AGENCIES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  are  proposing  to  amend  the 
Federal  Acquisition  Regulation  (FAR) 
by  revising  the  paragraphs  of  the 
"compensation  for  personal  services" 
cost  principle  relating  to  deferred 
compensation  and  postretirement 
benefits  other  than  pensions. 
DATES:  Interested  parties  should  submit 
comments  in  writing  on  or  before 
August  4.  2003,  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESSES:  Submit  written  comments 
to— General  Services.  Administration. 
FAR  Secretariat  (MVA),  1800  F  Street, 
NW..  Room  4035,  ATTN:  Laurie  Duarte, 
Washington,  DC  20405. 

Submit  electronic  comments  via  the 
Internet  to— /arcase.200J-03;@gsa.gov. 

Please  submit  comments  only  and  cite 
FAR  case  2001-031  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC  20405,  at 
(202)  501-^755  for  information 
pertaining  to  status  or  publication 
schedules.  For  clarification  of  content, 
contact  Mr.  Edward  Loeb,  Procurement 
Analyst,  at  (202)  501-0650.  Please  cite 
FAR  case  2001-031. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Councils  propose  the  following 
changes: 

1.  FAR  31.205-6.  at  paragraph  (k). 
Deferred  compensation  other  than 
pensions,  amend  the  cost  principle  by — 

a.  Deleting  the  first  two  sentences  of 
paragraph  (k)(l)  which  duplicate  the 
definition  of  deferred  compensation  at 


FAR  3 1 .001 ,  the  third  sentence  of 
paragraph  (k)(l)  which  duplicates 
requirements  at  FAR  31.205-6(a),  and 
paragraph  (k)(3)  which  is  obsolete; 

b.  Moving  the  fourth  sentence  of 
paragraph  (k)(l)  to  (k)(2):  and 

c.  Changing  the  phrase  "measured, 
allocated,  and  accounted  for"  in 
paragraph  (k)(2)  to  "measiued.  assigned, 
and  allocated"  to  be  consistent  with  the 
language  used  in  cost  accounting 
standards;  and 

d.  Making  related  editorial  changes. 
2.  FAR  31.205-6.  at  paragraph  (o). 

Postretirement  benefits  other  than 
pensions,  amend  the  cost  principle  by — 

a.  Moving  (and  revising)  the  language 
in  paragraphs  (o){3)  through  {o)(5)  to 
paragraph  (o){2){iii)  because  these 
requirements  only  appl^  to  accrual 
costing  other  than  terminal  funding; 

b.  Adding  language  to  the  current 
paragraph  (o)(6)  (new  paragraph  (o){3)) 
specifying  how  the  contractor  must 
handle  refunds  and  credits;  and 

c.  Making  related  editorial  changes. 
This  is  not  a  significant  regulatory 

action  and,  therefore.  Was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Councils  do  not  expect  this 
proposed  rule  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C  601,  et  seq.,  because  most 
contracts  awarded  to  small  entities  use 
simplified  acquisition  procedures  or  are 
awarded  on  a  competitive,  fixed-price 
basis,  and  do  not  require  application  of 
the  cost  principle  discussed  in  this  rule. 
An  Initial  Regulatory  Flexibility 
Analysis  has.  therefore,  not  been 
performed.  We  invite  comments  from 
small  businesses  and  other  interested 
parties.  The  Councils  will  consider 
comments  from  small  entities 
concerning  the  affected  FAR  Parts  31 
and  52  in  accordance  with  5  U.S.C.  610,. 
Interested  parties  must  submit  such 
comments  separately  and  should  cite  5 
U.S.C.  601,  et  seq.  (FAR  case  2001-031), 
in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 


List  of  Subjects  jn  48  CFR  Farts  31  and 
52 

Goveriuneht  procurement. , 
Dated:  May  28,  2003. 
Laura  G.  Smith, 

Director.  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA,  and  NASA 
propose  amending  48  CFR  parts  31  and 


52  as  set  forth  below: 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
parts  31  and  52  is  revised  to  read  as 
follows: 

Authority:  40  U.S.C.  121(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Amend  section  31.205-6  by 
revising  paragraphs  (k)  and  (o)  to  read 
as  follows: 

31 .205-6    Compensation  for  personal 
services. 

***** 

(k)  Deferred  compensation  other  than 
pensions.  The  costs  of  deferred 
compensation  awards  are  allowable 
subject  to  the  following  limitations: 

(1)  The  costs  shall  be  measured, 
assigned,  and  allocated  in  accordance 
with  48  CFR  9904.415.  Accounting  for 
the  Cost  of  Deferred  Compensation. 

(2)  The  costs  of  deferred 
compensation  awards  are  unallowable  if 
the  awards  are  made  in  periods 
subsequent  to  the  period  when  the  work 
being  remunerated  was  performed. 
***** 

(o)  Postretirement  benefits  other  than 
pensions  (PRB).  (1)  PRB  covers  all 
benefits,  other  than  cash  benefits  and 
life  insurance  benefits  paid  by  pension 
plans,  provided  to  employees,  their 
beneficiaries,  and  covered  dependents 
during  the  period  following  the 
employees'  retirement.  Benefits 
encompassed  include,  but  are  not 
limited  to,  postretirement  health  care; 
life  insurance  provided  outside  a 
pension  plan;  and  other  welfare  benefits 
such  as  tuition  assistance,  day  care, 
legal  services,  and  housing  subsidies 
provided  after  retirement 

(2)  To  be  allowable,  PRB  costs  shall  be 
incurred  pursuant  to  law.  employer- 
employee  agreement,  or  an  established 
policy  of  the  contractor,  and  shall 
comply  with  para^aph  (o)(2)(i),  (ii).  or  " 
(iii)  of  this  subsection. 

(i)  Cash  basis.  Costs  recognized  as 
benefits  when  they  are  actually 
provided,  must  be  paid  to  an  insurer, 
provider,  or  other  recipient  for  current 
year  benefits  or  premiums. 

(ii)  Terminal  funding.  If  a  contractor 
uses  terminal  funding  the  contractor 
shall— 
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(A)  Accrue  and  pay  the  entire  PRB 
liability  to  an  insurer  or  trustee  in  a 
lump  sum  payment  upon  the 
termination  of  employees  (or  upon 
conversion  to  such  a  terminal-funded 
plan)  to  establish  and  maintain  a  fund 
or  reserve  for  the  sole  purpose  of 
providing  PRB  to  retirees;  and 

(B)  Amortize  the  liunp  sxrni  over  a 
period  of  15  years. 

(iii)  Accrual  basis.  If  a  contractor  uses 
accrual  costing  other  than  terminal 
funding,  the  PRB  costs  shall  be — 

(A)  Measured  and  assigned  in 
accordance  with  generally  accepted 
accounting  principles.  However,  the 
portion  of  PRB  costs  attributable  to  past 
service  ("transition  obligation")  as 
defined  in  Financial  Accounting 
Standards  Board  Statement  106, 
paragraph  110.  cannot  exceed  the 
amount  assignable  under  the  delayed 
recognition  methodology  described  in 
paragraphs  112  and  113  of  Statement 
106; 

(B)  Peiid  to  an  insurer  or  trustee  to 
establish  and  maintain  a  fund  or  reserve 
for  the  sole  purpose  of  providing  PRB  to 
retirees; 


(C)  Calculated  in  accordance  with 
generally  accepted  actuarial  principles 
and  practices  as  promulgated  by  the 
Actuarial  Standards  Board;  and 

(D)  Fimded  by  the  time  set  for  filing 
the  Federal  income  tax  return  or  any 
extension.  PRB  costs  assigned  to  the 
ciurent  year,  but  not  funded  or 
otherwise  liquidated  by  the  tax  return 
time,  are  not  allowable  in  any 
subsequent  year.  Increased  PRB  costs 
caused  by  delay  in  funding  beyond  30 
days  after  each  quarter  of  the  year  to 
which  they  are  assignable  are 
imallowable. 

(3)  The  Government  shall  receive  an 
equitable  share  of  any  amount  of 
previously  funded  PRB  costs  which 
revert  or  inure  to  the  contractor.  Such 
equitable  share  shall  reflect  the 
Government's  previous  participation  in 
PRB  costs  through  those  contracts  for 
which  cost  or  pricing  data  were  required 
or  which  were  subject  to  subpart  31.2. 
The  contractor  shall  credit  the  equitable 
share  to  the  Government  either  as  a  cost 
reduction  or  by  cash  refund  at  the 
option  of  the  Government. 


PART  52— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

3.  Revise  section  52.215-18  to  read  as 
follows: 

52.215-18  Reversion  or  Adjustment  of 
Plans  for  Postretirement  Benefits  (PRB) 
Ottier  Than  Pensions. 

As  prescribed  in  15.408(j),  insert  the 
following  clause: 

Reversion  or  Adjustment  of  Plans  for 
Postretiremen!  Benefits  (PRB)  Other  Than 
Pensions  (Date) 

The  Contractor  shall  promptly  notify  the 
Contracting  Officer  in  writing  when  the 
Contractor  determines  that  it  will  terminate 
or  reduce  a  PRB  plan.  If  PRB  fund  assets 
revert  or  inure  to  the  Contractor,  or  are 
constructively  received  by  it  under  a  plan 
termination  or  otherwise,  the  Contractor  shall 
make  a  refund  or  give  a  credit  to  the 
Government,  at  the  option  of  the 
Gqvernment,  for  its  equitable  share  as 
required  by  FAR  31.205-6(o)(3).  The 
Contractor  shall  insert  the  substance  of  this 
clause  in  all  subcontracts  that  meet  the 
applicability  requirements  of  FAR  15.408(j). 
(End  of  clause) 

[PR  Doc.  03-13859  Filed  6-2-K)3;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48CFRPart15 

[FAR  Case  2002-C27]  » 

RIN  9000-AJ66 

Federal  Acquisition  Regulation; 
Unsolicited  Proposals 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  are  proposing  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
implement  Section  834  of  the  Homeland 
Security  Act  of  2002  (Public  Law  107- 
296).  Section  834  adds  new 
considerations  concerning  the 
submission,  receipt,  evaluation,  and 
■  acceptance  or  rejection  of  unsolicited 
proposals. 

DATES:  Interested  parties  should  submit 
comments  in  writing  on  or  before 
August  4,  2003.  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESSES:  Submit  written  comments 
to — General  Services  Administration, 
FAR  Secretariat  (MVA),  1800  F  Street, 
NW..  Room  4035.  ATTN:  Laurie  Duarte, 
Washington,  DC  20405. 
Submit  electronic  comments  via  the 
Internet  to— /arcase.2002-027@gsa.eov. 
Please  submit  comments  only  ana  cite 
FAR  case  2002-027  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC  20405,  at 
(202)  501-4755  for  information 
pertaining  to  status  or  publication 
schedules.  For  clarification  of  content, 
contact  Mr.  Ralph  De  Stefano, 
Procurement  Analyst,  at  (202)  501- 
1758.  Please  cite  FAR  case  2002-027. 


SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  rule  amends  the  FAR  to 
implement  section  834  of  the  Homeland 
Security  Act  of  2002  (Pub.  L.  107-296). 
Section  834  adds  new  considerations 
concerning  the  submission,  receipt, 
evaluation,  and  acceptance  or  rejection 
of  unsolicited  proposals.  The  rule  will 
require  that  a  valid  unsolicited  proposal 
not  address  a  previously  published 
agency  requirement.  It  also  requires 
that,  before  initiating  a  comprehensive 
evaluation,  the  agency  must  determine 
that  the  proposal  contains  sufficient 
cost-related  or  price-related  information 
for  evaluation,  and  that  it  has  overall 
scientific,  technical,  or  socioeconomic 
merit. 

This  is  not  a  significant  regulatory 
action  and.  therefore,  was  not  subject  to 
review  under  section  6(b)  of  Executive 
Order  12866.  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Councils  do  not  expect  this 
proposed  rule  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because,  while 
we  have  made  changes  in  accordance 
with  plain  language  guidelines,  we  have 
not  substantively  changed  procedures 
for  award  and  administration  of 
contracts.  An  Initial  Regulatory 
Flexibility  Analysis  has,  therefore,  not 
been  performed.  We  invite  comments 
fi-om  small  businesses  and  other 
interested  parties.  The  Councils  will 
consider  comments  from  small  entities 
concerning  the  affected  FAR  Part  15  in 
accordance  with  5  U.S.C.  610.  Interested 
parties  must  submit  such  comments 
separately  and  should  cite  5  U.S.C.  601, 
et  seq.  (FAR  case  2002-027),  in         ^ 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  information 
collection  requirements  that  require  the 


approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Part  15 

Government  procurement 

Dated:  May  29.  2003 
Laura  G.  Smith, 

Director.  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA,  and  NASA 
propose  amending  48  CFR  part  15  as  set 
iorth  below: 

PART  15— CONTRACTING  BY 
NEGOTIATION 

1.  The  authority  citation  for  48  CFR 
part  15  is  revised  to  read  as  follows: 

Authority:  40  U.S.C.  121(c):  10  U.S.C. 
chapter  137:  and  42  U.S.C.  2473(c). 

2.  Amend  section  15.603  by  removing 
"and"  from  the  end  of  paragraph  (c)(4); 
removing  the  period  from  the  end  of 
paragraph  (c)(5)  and  adding  ";  and"  in 
its  place;  and  adding  a  new  paragraph 
(c)(6)  to  read  as  follows: 

15.603    General. 

***** 

(c)  *  *  * 

(6)  Not  address  a  previously 
published  agency  requirement. 

***** 

3.  In  section  15.606-1,  amend 
paragraph  (a)  by — 

a.  Revising  paragraph  (a)(4); 

b.  Redesignating  paragraphs  (a)(5)  and 
(a)(6)  as  (a)(6)  and  (a)(7),  respectively; 
and 

c.  Adding  a  new  paragraph  (a)(5).  The 
revised  and  added  text  reads  as  follows: 

1 5.606-1    Receipt  and  initial  review. 

(a)  *  *  * 

(4)  Contains  sufficient  technical 
information  and  cost-related  or  price- 
related  information  for  evaluation; 

(5)  Has  overall  scientific,  technical,  or 
socioeconomic  merit; 

***** 

(PR  Doc.  03-13860  Filed  6-2-03;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.31  OA]  ^ 

Office  of  Innovation  and  Improvement; 
Parental  Information  and  Resource 
Centers  Program;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  2003 

AGENCY:  Department  of  Education. 
ACTION:  Notice  inviting  applications  for 
new  awards  for  fiscal  year  (FY)  2003. 

Purposes  of  Program:  The  Parental 
Information  and  Resource  Centers 
(PIRC)  program  provides  resources  that 
eligible  applicants  can  use  in  pursuit  of 
the  objectives  of  the  No  Child  Left 
Behind  (NCLB)  Act,  which  provides 
resources  to  enable  all  elementary  and 
secondary  students  to  achieve  to  high 
standards  and  holds  schools,  local 
educational  agencies,  and  States 
accountable  for  ensuring  that  they  do  so. 
In  particular,  this  program  provides  an 
opportunity  for  eligible  entities  to  focus 
on  assisting  the  parents  of  children  who 
attend  schools  identifled  for 
improvement,  corrective  action,  or 
restructuring  under  Title  I.  Part  A  of  the 
Elementary  and  Secondary  Education 
Act  (ESEA). 

The  PIRC  program  supports  school- 
based  and  school-linked  parental 
information  and  resource  centers  that — 

(1)  Help  implement  effective  parental 
involvement  policies,  programs,  and 
activities  that  will  improve  children's 
academic  achievement; 

(2)  Develop  and  strengthen 
partnerships  among  parents  (including 
parents  of  children  from  birth  through 
age  five),  taachers,  principals, 
administrators,  and  othe«-  school 
personnel  in  meeting  the  educational 

r  needs  of  children; 

(3)  Develop  and  strengthen  the 
relationship  between  parents  and  their 
children's  school; 

(4)  Further  the  developmental 
progress  of  children  assisted  under  the 
program; 

(5)  Coordinate  activities  funded  under 
the  program  with  parental  involvement 

■initiatives  funded  under  section  1118 
and  other  provisions  of  the  ESEA;  and 

(6)  Provide  a  comprehensive  approach 
to  improving  student  learning,  through 
coordination  and  integration  of  Federal, 
State,  and  local  services  and  programs. 

Eligible  Applicants:  Non-profit 
organizations,  or  consortia  of  non-proftt 
organizations  and  local  educational 
agencies  (LEAs).  LEAs  alone  are  not 
eligible  to  apply  for  funding. 

A  "non-profit  organization"  is  an 
organization  whose  net  earnings  do  not 
benefit,  and  cannot  lawfully  benefit,  any 
private  shareholder  or  entity.  Faith- 


based  and  community  organizations  are 
eligible  to  apply  for  funding  provided 
that  they  are  nonprofit  organizations. 

For  purposes  of  the  PIRC  program,  the 
term  "non-profit  organization"  does  not 
include  institutions  of  higher  education, 
State  educational  agencies,  LEAs, 
intermediate  school  districts,  schools, 
government  entities,  or  hospitals. 

Applications  Available:  June  3,  2003. 

Deadline  for  Transmittal  of 
Applications:  ]n\y  18,  2003. 

Deadline  for  Intergovernmental 
fleview;  September  16,  2003. 

Notification  of  Intent  to  Apply  for 
Funding:  We  will  be  able  to  develop  a 
more  efficient  process  for  reviewing 
grant  applications  if  we  have  a  better 
understanding  of  the  number  of  entities 
that  intend  to  apply  for  funding. 
Therefore,  we  strongly  encourage  each 
potential  applicant  to  send,  by  June  18, 
2003,  a  notification  of  its  intent  to  apply 
for  funding  to  the  following  address: 
patricia.ldlby-robb@ed.gov. 

The  notification  of  intent  to  apply  for. 
funding  is  optional  and  should  not 
include  information  regcirding  the 
proposed  application.  Eligible 
applicants  that  fail  to  provide  the 
notification  may  still  submit  an. 
application  by  the  application  deadline. 

Estimated  Available  Funds:  $20.5 
million. 

Estimated  Range  of  Awards:  $200,000 
to  $700,000. 

Estimated  Average  Size  of  Awards: 
$500,000. 

Estimated  Number  of  Awards:  40. 

Note:  These  estimates  are  projections  for 
the  guidance  of  potential  applicants.  The 
Department  is  not  bound  by  any  estimates  in 
this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations  and  Statute: 
(a)  Regulations.  The  Education 
Department  General  Administrative 
Regulations  (EDGAR)  in  34  CFR  parts 
74,  75,  77,  79,  81,  82,  85,  97,  98.  and  99. 
The  regulations  in  34  CFR  Part  80  also 
apply  to  an  LEA  that  is  part  of  a 
consortiiun  receiving  assistance,  (b) 
Statute.  Sections  5561  to  5565  of  the 
Elementary  and  Secondary  Education 
Act  as  reauthorized  by  the  No  Child  Left 
Behind  Act  of  2001. 

Priority 

Under  34  CFR  75.105(c)(2),  we  have 
established  the  following  two 
competitive  preferences  for  the  FY  2003 
PIRC  competition: 

(1)  The  Secretary  will  give  up  to  20 
additional  points  to  each  applicant  that 
proposes  specific  strategies  to  assist 
parents  in  understanding  their  State 
accountability  system  and  the 
opportunities  for  supplemental  services 


and  public  school  choice  afforded  to 
their  children  imder  section  1116  of  the 
ESEA.  The  Secretary  believes  that  this 
competitive  preference  will  increase  the 
likelihood  that  the  activities  of  the 
funded  PIRCs  will  improve  services  to 
parents  of  students  who  are  attending 
low-performing  schools  (the  schools 
that  are  not  making  adequate  academic 
progress),  leading  to  enhancements  ki 
student  academic  achievement. 
(2)  The  Secretary  will  give  10 
additional  points  to  each  "novice 
applicant".  For  the  purposes  of  this 
grant  competition  a  novice  applicant  is 
an  applicant  that  (1)  has  never  received 
a  grant  under  the  PIRC  program;  (2)  has 
never  been  a  member  of  group 
application  (submitted  m  accordance 
with  34  CFR  75.127-75.129)  that 
received  a  grant  under  the  PIRC 
program;  and  (3)  has  not  had  an  active 
discretionary  grant  from  the  Federal 
Government  in  the  five  years  before  July 
18, 2003. 

These  points  will  be  in  addition  to 
any  points  the  applicant  earns  under  the 
selection  criteria. 

Performance  Measures:  The  Secretary 
has  established  the  following  key 
performance  measure  for  assessing  the 
effectiveness  of  the  PIRC  program:  the 
number  of  parents  who  receive  the 
information  necessary  for  them  to 
understand  their  State  accountability 
system  and  the  opportunities  for 
supplemental  services  and  public 
school  choice  afforded  to  their  children 
under  section  1116  of  the  ESEA.  The 
Secretary  has  set  an  overall  performance 
target  that  calls  for  the  number  of 
parents  receiving  such  information  fi-om 
PIRC  projects  to  increase  by  five  percent 
annually. 

In  applying  the  selection  criteria  that 
follow  for  the  "Quality  of  the  project 
design"  and  the  "Quality  of  the  project 
evaluation",  the  Secretary  will  take  into 
consideration  the  extent  to  which  the 
applicant  demonstrates  a  strong 
capacity  (1)  to  help  achieve  this 
nationwide  target,  and  (2)  to  provide 
reliable  data  to  the  Department  on  the 
project's  impact  as  measured  by  the 
number  of  parents  participating  in  PIRC 
activities  that  are  designed  to  provide 
parents  with  the  information  necessary 
for  them  to  understand  their  State 
accountability  system  and  the 
opportunities  for  supplemental  services 
and  public  school  choice  afforded  to 
their  children  under  section  1116  of  the 
ESEA. 

Selection  Criteria:  We  will  use  the 
following  selection  criteria  and  factors 
to  evaluate  applications  under  this 
competition. 

The  maximiun  score  for  all  of  the 
selection  criteria  is  100  points.  The  total 
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maximum  score  of  an  application  is  130 
points  (100  points  imder  the  selection 
criteria  and  em  additional  30  points 
luider  the  competitive  preferences). 

The  Secretary  will  use  the  following 
selection  criteria  to  evaluate 
applications  for  PIRC  projects  under  this 
competition: 

(a)  Need  for  project  (15  points). 
In  determining  the  need  for  the 

proposed  project,  the  Secretary 
considers  the  following  factors: 

(1)  The  extent  to  which  the  proposed 
project  will  focus  on  serving  or 
otherwise  addressing  the  needs  of 
disadvantaged  individuals;  and 

(2)  The  extent  to  which  specific  gaps 
or  weaknesses  in  services, 
infrastructure,  or  opportunities  have 
been  identified  and  will  be  addressed  by 
the  proposed  project,  including  the 
nature  and  magnitude  of  those  gaps  or 
weaknesses. 

(b)  Quality  of  the  project  design  (25 
points). 

In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(1)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measiu^ble; 

(2)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  will  successfiilly  address,  the  needs 
of  the  target  population  or  other 
identified  needs; 

(3)  The  extent  to  which  the  design  of 
the  proposed  project  reflects  up-to-date 
knowledge  from  research  and  effective 
practice; 

(4)  The  extent  to  which  the  proposed 
project  represents  an  exceptional 
approach  to  meeting  statutory  purposes 
and  requirements;  and 

(5)  The  extent  to  which  the  proposed 
project  will  be  coordinated  with  similar 
or  related  efforts,  and  with  other 
appropriate  community.  State,  and 
Federal  resoiuces. 

(c)  Quality  of  project  services  (15 
points). 

In  determining  the  quality  of  the 
services  to  be  provided  by  the  project, 
the  Secretary  considers  the  following 
factors: 

(1)  The  likely  impact  of  the  services 
to  be  provided  by  the  proposed  project 
on  the  intended  recipients  of  those 
services;  and 

(2)  The  likelihood  that  the  services  to 
be  provided  by  the  proposed  project 
will  lead  to  improvements  in  the 
achievement  of  students  as  measiured 
against  rigorous  academic  standards. 

(d)  Quality  of  project  personnel  (10 
points). 


In  determining  the  quality  of  project 
personnel,  the  Secretary  considers  the 
following  factors: 

(1)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
personnel  (including  the  project 
director);  and 

(2)  The  qualifications,  including 
relevant  training  and  experience,  of 
project  consultants  or  subcontractors. 

(e)  Adequacy  of  resources  (5  points). 
In  determining  the  adequacy  of 

resoiutes  for  the  proposed  project,  the 
Secretary  considers  the  follovtring 
factors: 

(1)  The  adequacy  of  support, 
including  facilities,  equipment, 
supplies,  and  other  resoiut:es,  from  the 
applicant  organization  or  the  lead 
applicant  organization;  and 

(2)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  number  of 
persons  to  be  served  and  to  the 
anticipated  results  and  benefits. 

(f)  Quality  of  management  plan  (10 
points). 

In  determining  the  quality  of  the 
management  plan  for  the  proposed 
project,  the  Secretary  considers  the 
following  factors: 

(1)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities.  timeUnes,  and 
milestones  for  accomplishing  project 
tasks;  and 

(2)  The  adequacy  of  mechanisms  for 
ensuring  high-quality  products  and 
services  from  the  proposed  project. 

(g)  Quality  of  the  project  evaluation 
(20  points). 

In  determining  the  quality  of  the 
evaluation,  the  Secretarj-  considers  the 
following  factors: 

(1)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measures  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data  to  the 
extent  possible;  and 

(2)  The  extent  to  which  the  methods 
of  evaluation  will  provide  for 
performance  feedback  and  permit 
periodic  assessment  of  progress  toward 
achieving  intended  outcoqies.  Waiver  of 
Proposed  Rulemaking:  It  is  the 
Secretary's  practice,  in  accordance  with 
the  Administrative  Procedure  Act  (5 
U.S.C.  553)  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
rules  that  are  not  taken  directly  from 
statute.  Ordinarily,  this  practice  would 
have  applied  to  the  competitive  priority 
and  selection  criteria  in  this  notice. 
Section  437(d)(2)  of  the  General 
Education  Provisions  Act  (GEPA), 
however,  exempts  from  this  rulemaking 


requirement  those  rules  where  the 
Secretary  determines  it  would  cause 
extreme  hardship  to  the  intended 
beneficiaries  of  the  program  that  would 
be  affected  by  those  rules.  The 
Secretary,  in  accordance  with  section 
437(d)(2)  of  GEPA,  has  decided  to  forgo 
public  comment  with  respect  to  the  , 
competitive  priority  in  this  grant 
competition  in  order  to  ensure  timely 
and  high-quality  awards.  These  rules 
will  apply  only  to  the  FY  2003.grant 
competition. 

FOR  APPUCATIONS  ANO  FURTHER 
INFORMATION  CONTACT:  Patricia  Kilby- 
Robb,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW.,  room 
3E209,  FOB-6,  Washington,  DC  20202- 
6254.  Telephone:  (202)  260-2225  or  via 
Internet:  patricia.kilby-robb@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call . 
the  Federal  Information  Kelay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  FOR  APPUCATIONS  ANO    ' 
FURTHER  INFORMATION  CONTACT. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  notice. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or-Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF,  you  must  have  the  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  7273  et  seq. 
Dated:  May  29,  2003. 
Nina  S.  Rees, 

Deputy  Under  Secretary  for  Innovation  and    . 

Impmvement. 

[FR  Doc.  03-13837  Filed  6-2-03;  8:45  am) 
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Executive  Order  13306  of  May  28,  2003                                     .    v 

The  President 

Establishing  the  Bob  Hope  American  Patriot  Award 

1                                       ■                      '          . 

By  the  authority  Vested  in  me  as  President,  and  as  Commander  in  Chief 

by  the  Constitution  and  the  laws  of  the  United  States  of  America,  it  is 

* 

ordered  as  follows: 

Section  1.  Establishment  of  the  Award.  In  order  to  encourage  love  of  country, 
service  to  the  people  of  the  United  States,  and  support  for  our  Armed. 
Forces,  and  in  order  to  recognize  the  imique  and  lifelong  service  of  Bob 
Hope  to  the  United  States  Armed  Forces  and  to  the  Nation  through  his 

unwavering  patriotism  and  dedication  to  maintaining  the  morale  of  the 
troops  he  entertained  for  nearly  six  decades,  and  on  the  occasion  of  his 

»           * 

100th  birthday,  there  is  hereby  established  the  Bob  Hope  American  Patriot 
Award  (Award). 

Sec.  2.  Granting  and  Presentation  of  the  Award. 

'               »                 " 

(a)  The  Award  may  be  granted  by  the  President,  in  his  sole  discretion, 
to  any  civilian  individual  who  has  demonstrated  extraordinary  love  of  coun- 
try and  devotion  to  the  oersoimel  of  the  United  States  Armed  Forces,  in 

the  form  of  true  patriotism.  The  Award  may  also  be  granted  by  the  President 
to  an  organization  that  meets  the  same  criteria. 

(b)  Other  than  in  exceptional  circumstances,  no  more  than  one  Awcird 
may  be  granted  in  any  given  yeeir. 

(c)  The  presentation  of  the  Award  may  take  place  at  any  time  during 
the  year. 

(d)  Subject  to  the  provisions  of  this  order,  the  Award  may  be  conferred 
posthumously. 


(^ 


.  THE  WHITE  HOUSE.* 
May  28,  2003. 
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Executive  Order  13307  of  May  29.  2003 
European  Central  Bank 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  sections  1  and  15  of  the 
International  t)rganizations  Immunities  Act  (22  U.S.C.  288  and  288f-5),  I 
hereby  extend  to  the  European  Central  Bank  the  privileges,  exemptions, 
and  immunities  provided  to  public  international  organizations  designated 
by  the  President  under  the  International  Organizations  Immunities  Act. 

This  extension  of  such  privileges,  exemptions,  and  immunities  is  not  in- 
tended to  abridge  in  any  respect  privileges,  exemptions,  or  immunities  that 
the  European  Central  Bank  otherwise  may  have  acquired  or  may  acquire 
by  international  agreements  or  by  law. 


U^ 


THE  WHITE  HOUSE. 
May  29.  2003. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JUNE  03,  2003 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Payment  limitations  and 
eligit>ility: 
Program  participation; 

income  limits;  published 

6-4-03 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Transportation  of  supplies 
by  sea;  commercial  items; 
published  6-3-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Georgia;  put>lished  6-3-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
General  Electric  Co.; 

published  4-29-03 
Pratt  &  Whitney;  published    ■ 

4-29-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Nectarines  and  peaches 
grown  in — 

California;  comments  due  by 
6-9-03;  published  4-9-03 
[FR  03-08650] 
Onions  <sweet)  grown  in — 
Washington  and  Oregon; 
comments  due  by  6-9-03; 
published  4-9-03  [FR  03- 
08648] 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Animal  welfare: 

Medical  records 
maintenance;  comments 
due  by  6-10-03;  published 
4-11-03  [FR  03-08928] 


Viruses,  serums,  toxins,  etc.: 
Veterinary  biological 
products;  actions  by 
licensees  and  permitees 
to  stop  preparation, 
distribution,  sale,  etc.; 
comments  due  by  6-9-03; 
published  4-9-03  [FR  03- 
08599] 

AGRICULTURE 
DEPARTMENT 

Farm  Service  Agency 

Special  programs: 
Farm  Security  and  Rural 
Investment  Act  of  2002; 
implementation — 
Loan  eligibility  provisions; 
comments  due  by  6-9- 
03;  published  4-9-03 
[FR  03-08646] 
Minor  Program  loans; 
comments  due  by  6-9-03; 
published  4-9-03  [FR  03- 
08597] 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Program  regulations: 
Farm  Security  and  Rural 
Investment  Act  of  2002; 
implementation — 
Loan  eligibility  provisions; 
comments  due  by  6-9- 
03;  published  4-9-03 
[FR  03-08646] 
Minor  Program  loans; 
comments  due  by  6-9-03; 
published  4-9-03  [FR  03- 
08597] 

AGRICULTURE 

DEPARTMENT 

Rural  Housing  Service 

Program  regulations: 
Farm  Security  and  Rural 
Investment  Act  of  2002;   , 
implementation — 

Loan  eligibility  provisions; 
comments  due  by  6-9- 
03;  published  4-9-03 
[FR  03-08646] 
Minor  Program  loans; 

comments  due  by  6-9-03; 

published  4-9-03  [FR  03- 

08597] 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Program  regulations: 
Farm  Security  and  Rural 
Investment  Act  of  2002; 
implementation — 
Loan  eligibility  provisions; 
comments  due  by  6-9- 
03;  published  4-9-03 
[FR  03-08646] 
Minor  Program  loans; 
comments  due  by  6-9-03; 
published  4-9-03  [FR  03- 
08597] 


COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Northeastern  United  States 

fisheries — 

Northeast  multispecies; 
comments  due  by  6-10- 
03;  published  5-23-03 
[FR  03-13013] 
.    West  Coast  States  and 

Western  Pacific 

fisfieries — 

Pacific  Coast  groundfish; 
comments  due  by  6-13- 
03;  published  5-16-03 
[FR  03-12315] 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 

Tangible  item  marking  and 
valuing;  contractor 
possession  of  govemment 
property;  comments  due 
by  6-9-03;  published  5-12- 
03  [FR  03-11726] 

ENERGY  DEPARTMENT 

Polygraph  Examination 
Regulations; 

counterintelligence  polygraph 
program;  comments  due  by 
6-13-03;  published  4-14-03 
[FR  03-09009] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
Federal  operating  permit    > 
programs — 
Califomia  agricultural 
sources;  fee  payment 
deadlines;  comments 
due  by  6-12-03; 
published  5-13-03  [FR 
03-11910] 

Califomia  agricultural 
sources;  fee  payment 
deadlines;  comments 
due  by  6-12-03; 
published  5-13-03  [FR 
03-11911] 
Air  pollution;  standards  of 
peiformance  for  new 
stationary  sources: 

Stationary  gas  turbines; 
comments  due  by  6-13- 
03;  published  5-28-03  [FR 
03-13416] 
Air  programs;  approval  and 

promulgation;  State  plans 

for  designated  facilities  and 

pollutants: 

Mississippi;  comments  due 
by  6-11-03;  published  5- 
12-03  [FR  03-11751] 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Illinois;  comments  due  by  6- 

12-03;  published  5-13-03 

[FR  03-11749] 


Hazardous  wastes: 
Identification  and  listirjg^ 
Hazardous  waste 
'  mixtures;  wastewater 
^  treatment  exemptions 

(headworks 

exemptions);  comments 
due  by  6-9-03; 
published  4-8-03  [FR 
03-08154] 
Solid  wastes: 
Project  XL  (excellence  and 
Leadership)  program;  site- 
specific  projects — 
Anne  Arundel  County 
Millersville  Landfill, 
Severn,  MD;  comments 
due  by  6-12-03; 
published  5-13-03  [FR 
03-11909] 

HEALTH  AND  HUMAN  . 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumption: 
Current  good  manufacturing 
practice — 

Dietary  supplements  and 
dietary  supplement 
ingredients;  comnr>ents 
•     due  by  6-11-03; 

published  3-13-03  [FR 
03-05401] 
Human  drugs  and  biological 
products: 
Bar  code  label 
requirements;  comments 
due  by  6-12-03;  published 
3-14-03  [FR  03-05205] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Quarantine,  lnspectk>n,  and 
licensing: 
Communlcat>le  diseases 

control — 
..   Quarantine  of  persons 
believed  to  be  Infected 
with  communicat>le 
diseases;  comments 
due  by  6-9-03; 
published  4-10-03  [FR 
03-08736} 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Anchorage  regulations  and 
ports  and  waterways  safety: 
Lake  Michigan — 
Chicago,  IL;  safety  zone; 
comments  due  by  6-10- 
03;  published  5-20-03 
[FR  03-12494] 
Boating  safety: 
Regulatory  review;  impact 
on  small  entities; 
comments  due  by  6-12- 
03;  published  2-12-03  [FR 
03-03461] 
DrawtKidge  operatk>ns: 
Florida;  comments  due  by 
6-9-03;  published  4-10-03 
[FR  03-08690] 
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Ports  and  waterways  safety: 
Chesapeake  Bay,  MD;  Cove 
Point  Liquefied  Natural 
Gas  Terminal:  safety  and 
security  zone;  comments 
due  by  6-12-03:  published 
5-15-03  [FR  03-12050) 
Port  Everglades  Harbor, 
Fort  Lauderdale,  FL: 
regulated  navigation  area: 
comments  due  by  6-12- 
03;  published  5-13-03  (FR 
03-11811] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing: 
Public  housing  assessment 
system:  changes: 
comments  due  by  6-8-03; 
published  4-4-03  [FR  03- 
08175] 
LABOR  DEPARTMENT 
Employment  and  Training 
Administration 
Senior  Community  Service 
Employment  Program; 
comments  due  by  6-12-03; 
published  4-28-03  (FR  03- 
09579] 

PERSONNEL  MANAGEMENT 
OFFICE 

Group  life  insurar>ce;  Federal 
employees: 

Premium  rates  and  age 
bands;  comments  due  by 
6-9-03;  published  4-9-03 
(FR  03-08610] 

TRANSPORTATION 
DEPARTMENT 

Computer  reservation  systems, 
carrier-owned: 
General  policy  statements; 

comments  due  by  6-9-03; 

published  5-9-03  (FR  03- 

11634] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
AeroSpace  Technologies  of 
Australia  Pty  Ltd.; 


comments  due  by  6-9-03; 

published  4-29-03  (FR  03- 

10516) 
Boeing;  comments  due  by 

6-9-03;  published  4-24-03 

(FR  03-10117) 
EXTRA  Flugzeugbau  GmbH; 

comments  due  by  6-9-03; 

published  5-2-03  (FR  03- 

10846] 
Lockheed:  comments  due 

by  6-13-03:  published  4- 

29-03  (FR  03-10513] 
Class  D  and  Class  E 
airspace;  comments  due  by 
6-10-03;  published  5-5-03 
[FR  03-11030] 
Class  E  airspace;  comments 
due  by  6-10-03;  published 
5-5-03  [FR  03-11034) 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  materials: 
Hazardous  materials 
transportation — 
Cargo  tank  motor  vehicles 

transporting  flammable 

liquids;  external  product 

piping:  safety 

requirements;  comments 

due  by  6-10-03: 

published  2-10-03  [FR 

03-03262] 

TRANSPORTATION 
DEPARTMENT 
Saint  Lawrence  Seaway 
Development  Corporation 
Seaway  regulations  and  rules: 
Stern  anchors  and 

navigation  underway; 

comments  due  by  6-12- 

03:  published  5-13-03  [FR 

03-11895] 

TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 

Practk:e  and  procedure: 
Rate  challenges:  expedited 
resolution  under  stand- 


alone cost  methodology; 
comments  due  by  6-9-03; 
published  4-9-03  [FR  03- 
08645] 

TREASURY  DEPARTMENT 
Comptroller  of  ttie  Currency 

Corporate  activities: 

Electronk:  filings  by  national 
t>anks:  comments  due  by 
6-13-03;  published  4-14- 
03  (FR  03-08995) 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes:  ' 

Stock  dispositions; 
suspension  of  losses: 
comments  due  by  6-12- 
03;  published  3-14-03  [FR 
03-06118] 

TREASURY  DEPARTMENT 

Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act; 
implementation — 
Anti-money  laundering 
program  for  persons 
involved  in  real  estate 
closings  and 
settlements:  Comments 
due  by  6-9-03; 
published  4-10-03  [FR 
03-08688] 

UST  OF  PUBLIC  LAWS 

This  Is  a  continuing  list  of 
public  bills  fro(n  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Sen/ice)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 


in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.  access,  gpo.  gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  t>e  available. 

S.  243/P.L.  10a-28 

Concerning  participation  of 
Taiwan  in  the  Worid  Health 
Organization.  (May  29,  2003; 
117  Stat.  769) 

S.  33(VP.L.  108-29 

Veterans'  Memorial 
Preservation  and  Recognition 
Act  of  2003  (May  29,  2003; 
117  Stat.  772) 

S.  870/P.L.  108-30 

To  amend  the  Richard  B. 
Russell  National  School  Lunch 
Act  to  extend  the  availability 
of  funds  to  carry  out  \t\e  fruit 
and  vegetable  pilot  program. 
(May  29,  2003;  117  Stat.  774) 

Last  List  May  30,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notifrcation  service  of  newly 
enacted  public  laws.  To 
subscrit)e,  go  to  tittp:// 
listserv.gsa.gov/archiyes/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Govemment  Printing  Office  mails  each  subscriber  on/y  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  Ise 
sent  approximately  90  days 
before  the  slmwD  date. 


A  renewal  notice  will  be 
sent  approxinvaiely  90  days 
i>efore  the  shown  date. 


:  AEB   SM:th212J 

\  JOHN    SMITH 

:  212  MAIN  STREET 

:  FORESTVILLE  MD  20704 


DEC97R  I 


:  AFRDO    SMITK212J 

•  J'OIIN    SMITH 

:  212    MAIN    ST<®ET 

:  FORESTVILLE   l|D    20704 

: ^ 


OEC97R) 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated.  '  ' 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch.  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Ordar  Processing  Coda' 

*5468 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 
H'sEasyt 

DYES,  enter  my  subscription(s)  as  follows:  To  fax  your  orders  (202)512-2250 

.  J  F      V  '  p,^^^  y^j.  ^^^  ^202)  512-1800 

r-   subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $764  each  per  year. 
subscriptions  to  Federal  Register,  daily  only  (FRDO),  ai  S699  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  plea.se  add  25%. 


_.  Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  addiess/atlention  line 


Street  address 


Please  Choose  Method  oT  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

□  GPO  Deposit  Account         |    |     |     |    |     |     |    l-fl 
I     I  VISA    .  L]  MasterCard  Account 

I   I   I   I   I    I    I    M   I   I    M    I    M   ITTTI 


City.  Sute,  ZIP  code 


(Credit  canl  expiration  date'> 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

May  we  make  your  name/addms  avaial)ie  to  fltfier  maien? 


VES    MO 


Authonzm;  signature  i 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  .^71954.  Pitt.sjHirph  PA  lS->SfU7<}54 


Public  Laws 


lOMi  Congress 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  108th  Congress. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printina  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http.V/www.access. gpo.gov/nara1/nara005  html 


Superintendent  of  Documents  Subscriptions  Order  Form 

I I  Ylitfd,  enter  my  subsciiptioiKs)  as  follows: 


On)«r  Pracaumg  Cod* 

*6216 


Charge  your  orthr. 
IVa  Ba»yl\ 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  108th  Congress  for  $285  per  subscription. 


The  total  cost  of  my  order  is  $   

International  customers  please  add  2S%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  penoiul  name 


(Ptease  type  or  prini) 


Additional  address/aneniion  line 


Street  address 


City.  Stale.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 


YES  NO 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account 


D  VISA       n  MastciCard  Account 

I    I    I    I    I    I    I    I 


-D 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature  2X0 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  In 
24x  microfiche  format  an6  inailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  sut>scription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  R^ulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Registen 

One  year:  $264.00 
Six  months:  $132.00 

Code  of  Federal  Regulations: 

Current  year  (as  Issued):  $298.0() 


Superintendent  of  Documents  Subscription  Order  Form 


Order  ProcesAig  Cod* 

*  5419 

I I  YlliS,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  D  One  year  at  $264  each 

D  Six  months  at  $132.00 
Code  of  Federal  Regulations  (CFRM7)       Q  One  year  at  $298  each 


VISA 


Charge  your  onter. 

Its  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  S 

International  customers  please  add  25%. 


.  Price  includes  regular  domestic  postage  and  handling  and'is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


.,  Additional  address/attcntiun  line 


Street  address 


City.  Stale.  ZIP  code 


Daytime  phone  iticluding  area  code 


Purcha.se  order  number  (optional) 
May  iwe 


YES     NO 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  lo  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account 


I    I  VISA       rH  MasteiCard  Account 


-D 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  sigiutiue  >0' 

Mail  To:  Superintendent  of  D(x:uments 

P.O.  Box  371954.  Pittsbui^h.  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office. 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais.  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 


Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 
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See  Maritime  Administration 
See  Surface  Transportation  Board 
NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  33563 

Treasury  Department 

See  Internal  Revenue  Service 
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Presidential  Documents 


TiUe  3— 

The  President 


Proclamation  7683  of  May  30,  2003 

National  Child's  Day,  2003  .  ^ 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

On  National  Child's  Day,  we  celebrate  the  future  of  our  Nation  and  the 
promise  of  America's  youth.  As  a  Nation,  as  parents,  and  as  community 
members,  we  have  a  responsibility  to  build  a  secure  and  nurturing  society 
so  that  our  children  have  the  opportunity  to  grow,  learn,  work,  and  succeed.- 

Creating  an  environment  that  instills  important  values,  builds  strong  char- 
acter, and  provides  sound  education  for  our  children  is  a  vital  national 
priority.  With  a  firm  foundation,  children  will  be  better  able  to  face  the 
challenges  of  the  future. 

^  •  ■^  - 

Parents  are  a  child's  first  teachers,  and  they  can  be  the  most  effective 
instructors.  One  of  the  most  helpful  activities  parents  can  do  with  their 
children  is  read  with  them.  Children  who  develop  a  love  for  reading  expand 
their  imaginations  and  cultivate  a  thirst  for  learning  that  lasts  a  lifetime. 
By  talking,  listening,  and  reading  to  our  children,  we  can  help  them  build 
the  confidence  they  need  to  succeed  in  life.  Parents'  role  as  educators 
becomes  even  more  important  as  schools  across  the  country  prepare  for 
summer  recess.  Summertime  is  not  only  a  time  for  children  to  relax  emd 
play,  it  is  also  a  time  for  parents  to  strengthen  their  ties  to  their  children 
by  spending  time  with  them  and  helping  them  to  broaden  their  experiences. 

To  expand  on  the  important  work  that  parents  do,  my  Administration  has 
taken  significant  steps  to  help  give  our  children  greater  opportunities  to 
learn.  By  improving  our  education  system  and  encouraging  early  reading 
and  language  skills,  we  give  our  children  the  tools  they  will  need  to  succeed 
in  the  world  they  will  inherit  from  us.  Children  also  benefit  from  the 
immeasurable  care  and  support  of  their  teachers,  and  are  inspired  by  the 
model  they  set. 

Outside  the  home  and  the  classroom,  there  are  many  adults  who  touch 
children's  lives.  Family,  mentors,  neighbors,  and  friends  can  help  mold 
America's  next  generation  through  their  positive  examples,  showing  children 
how  to  help  those  in  need  and  encouraging  them  to  set  high  standards 
for  themselves.  To  help  instill  the  value  of  volunteer  service,  the  USA 
Freedom  Corps,  through  the  Students  in  Service  to  America  initiative,  is 
helping  to  create  ways  for  young  people  to  give  back  to  their  communities. 
By  using  their  time,  talents,  and  compassion  to  make  a  difference  in  the 
lives  of  others,  America's  children  are  learning  to  become  responsible  and 
engaged  leaders  in  our  democratic  society. 

On  this  special  day,  we  celebrate  the  possibility  of  every  boy  and  girl 
in  America.  In  their  faces,  we  see  the  hope  of  our  Nation.  America  is 
dedicated  to  their  welfare  and  the  full  development  of  their  potential. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  June  1,  2003,  as  National 
Child's  Day.  I  m^e  parents  to  spend  more  time  with  their  children,  read 
to  them,  listen  to  their  concerns,  offer  guidance  and  love,  and  encourage 
thefr  dre^^ms.  I  also  urge  all  Americans  to  set  a  positive  example  for  our 
children  and  to  assist  parents  in  setting  them  on  the  path  to  success.  And 
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I  call  upon  citizens  to  observe  this  day  with  appropriate  progreims,  cere- 
monies, and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirtieth  day 
of  May,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-seventh. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  In  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7  CFR  Part  1400 

PIN  0560-AG86 

income  Limits 

agency:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  sets  forth  at  7  CFR 
part  1400  the  regulations  to  implement 
provisions  of  the  Farm  Security  Act  of 
1985  {1985  Act)  as  amended  by  the 
Farm  Security  :jid  Riu-al  Investment  Act 
of  2002  (2002  Act)  regarding  limits  on 
the  income  of  individuals  and  entities 
eligible  for  certain  USDA  commodity 
and  conservation  programs.  These 
regulations  set  forth  the  criteria  to 
determine  whether  income  limits  have 
been  exceeded  by  an  applicant  for  those 
benefits.  The  final  rule,  generally, 
provides  that,  for  individuals,  CCC  will 
use  the  adjusted  gross  incomes  reported 
in  the  prior  three  years  to  the  United 
States  Department  of  the  Treasury, 
Internal  Revenue  Service  (IRS),  and  a 
comparable  measiue  for  other  entities 
such  as  corporations,  limited 
partnerships,  and  charitable 
organizations.  This  rule  also  includes  an 
addition  to  subpart  C  of  this  part 
concerning  pa3mient  eligibility 
determinations  for  program  participants 
who  are  reservist  military  personnel 
called  to  active  duty  as  the  result  of 
Operation  Iraqi  Freedom,  and  other 
similar  military  operations.  The  rule  is 
intended,  as  provided  by  the  1985  Act, 
to  impose  limits  on  the  amount  of 
average  adjusted  gross  income  that  a 
program  participant  can  have  and  still 
remain  eligible  for  program  benefits  and 
also  allow  reservist  military  personnel 
called  to  active  duty  to  remain  eligible 
for  payments  in  certain  circiunstances. 
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DATES:  This  rule  is  effective  on  Jime  3, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  . 

Daniel  McGlynn,  Production, 
Emergencies  and  Compliance  Division, 
United  States  Department  of  Agriculture 
(USDA),  Stop  0517,  1400  Independence 
Ave.  SW.,  Washington,  DC  20250-0517. 
Telephone:  (202)  720-3463.  Electronic 
mail:  Dan_McGlynn@wdc.usda.gov. 
Persons  with  disabilities  who  require 
alternative  means  for  commimication 
(Braille,  large  print,  audio  tape,  etc.) 
should  contact  the  USDA  Target  Center 
at  (202)  720-2600  (voice  and  TDD). 

SUPPLEMENTARY  INFORMATION: 

Notice  and  Comment 

Section  1601(c)  of  the  2002  Act 
provides  that  the  regulations  needed  to 
implement  Title  I  of  the  2002  Act, 
including  those  involved  here,  may  be 
promulgated  without  regard  to  the 
notice  and  comment  provisions  of  5 
U.S.C.  553  or  the  Statement  of  Policy  of 
the  Secretary  of  Agricultiue  effective 
July  24,  1971,  (36  FR  13804)  relating  to 
notices  of  proposed  rulemaking  and 
public  participation  in  rulemaking. 
Because  the  provisions  of  this  rule  are 
not  effective  until  the  2003  crop,  and 
due  to  the  complexity  of  the  issues 
presented  in  the  rule,  it  was  determined 
that  it  was  in  the  public's  interest  to 
solicit  comments  on  the  proposed  nde 
before  it  became  effective. 

Executive  Order  128Q6 

This  final  rule  has  been  determined  to 
be  significant  under  Executive  Order 
12866  and  has  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB). 

Federal  Assistance  Programs 

This  final  rule  has  a  potential  impact 
on  all  programs  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  in  the 
Agency  Program  Index  under  the 
Department  of  Agricultiure,  Farm 
Service  Agency  and  Natural  Resources 
Conservation  Service.  Other  assistance 
programs  are  also  impacted. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  because  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553  or  any 
other  law  to  publish  a  notice  of 
proposed  rulemaking  for  the  subject 
matter  of  this  rule. 


Environmental  Assessment 

The  environmental  impacts  of  this 
rule  have  been  considered  imder  the 
National  Environmental  Policy  Ac1  of 
1969  (NEPA),  42  U.S.C.  4321  et  seq.,  the 
regulations  of  the  Council  on 
Environmental  Quality  (40  CFR  parts 
1500-1508),  and  regulations  of  the  Farm 
Service  Agency  (FSA)  of  the  Department 
of  Agriculture  (USDA)  for  compliance 
with  NEPA,  7  CFR  part  799.  An 
Environmental  Evaluation  was 
completed  and  the  proposed  action  has 
been  determined  not  to  have-the 
potential  to  significantly  impact  the 
quality  of  the  human  environment  and 
no  environmental  assessment  or 
environmental  impact  statement  is 
necessary.  A  copy  of  the  environmental 
evaluation  is  available  for  inspection 
and  review  upon  request. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  This  rule 
preempts  State  laws  that  are 
inconsistent  with  it,  however,  this  rule 
is  not  retroactive.  Before  judicial  action 
may  be  brought  concerning  this  rule,  all 
administrative  remedies  must  be 
exhausted. 

ExeciUive  Order  12372 

This  program  is  not  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  the  notice 
related  to  7  CFR  part  3015,  subpart  V, 
published  at  48  FR  29115  (June  24, 
1983). 

Unfunded  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  does  not 
apply  to  this  rule  because  CCC  was  not 
required  by  5  U.S.C.  553  or  any  other 
law  to  publish  a  notice  of  proposed 
rulemaking  for  the  subject  matter  of  this 
rule.  Also,  this  rule  contains  no 
mandates  as  defined  in  sections  202  and 
205  of  UMRA. 

Paperwork  Reduction  Act 

Section  1601(c)  of  the  2002  Act 
provides  that  the  promulgation  of 
regulations  and  the  administration  of 
Title  I  of  the  2002  Act  shall  be  done 
without  regard  to  chapter  5  of  title  44 
of  the  United  States  Code  (the 
Paperwork  Reduction  Act).  Accordingly, 
these  regulations  and  the  forms  and 
other  information  collection  activities 
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needed  to  administer  the  provisions 
authorized  by  these  regulations  are  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act. 

Government  Paperwork  Eliminatioii 
Act 

FSA  is  committed  to  compliance  with 
the  Government  Paperwork  Elimination 
Act  (GPEA)  and  the  Freedom  to  E-File 
Act,  which  require  Government 
agencies  in  general  and  FSA  in 
particular  to  provide  the  public  the 
option  of  submitting  information  or 
transacting  business  electronically  to 
the  maximum  extent  possible.  The  lorm 
that  applicants  will  use  to  certify  their 
income  has  been  developed  for  on-line 
use.  However,  because  of  the  nature  of 
the  other  paperwork  and  documentation 
that  may  be  needed  to  verify  eligibility 
based  on  income,  the  use  of  electronic 
means  of  submission  for  those 
information  collections  is  not  feasible  at 
this  time. 

.   Discussion  of  the  Final  Rule 

'    Background 

The  2002  Act  authorized  new 
programs  and  benefits,  including  direct 
payments  and  counter-cyclical 
payments  for  producers  of  certain 
covered  commodities  and  for  payments 
and  other  benefits  under  a  number  of 
new  and  revised  conservation  programs. 
Section  1604  of  that  Act  amended  the 
1985  Act  by  adding  a  new  section. 
lOOlD,  to  provide  that  individuals  or 
entities  shall  not  be  eligible  to  receive 
diiecX  payments,  counter-cyclical 
payments,  maxketing  loan  gains  or  a 
payment  under  any  of  the  conservation 
programs  authorized  under  title  XII  of 
the  1985  Act,  nor  a  payment  under  the 
conservation  programs  of  title  II  of  the 
2002  Act,  if  the  three-year  average  of  the 
adjusted  gross  income  of  the  individual, 
or  comparable  measure  for  an  entity, 
exceeds  $2.5  million.  An  exemption, 
though,  is  provided  where  not  less  than 
75  percent  of  the  average  adjusted  gross 
income  is  derived  from  farming, 
ranching,  or  forestry  operations.  Section 
100 ID  also  requires  a  commensurate 
reduction  in  the  shares  of  payments  to 
an  entity  proportional  to  the  interest 
held  in  the  entity  by  parties  whose 
adjusted  gross  income  is  more  than  $2.5 
million. 

CCC  published  a  proposed  rule  as  to 
its  intentions  for  implementing  income 
limits  on  October  28.  2002  at  67  FR 
65738.  The  Agency  received  72  timely 
filed  letters  containing  129  comments. 
Respondents  included  the  following:  21 
individuals,  15  corporations  and  similar 
entities,  8  commodity  groups  and 


similar  organizations,  7  State  and 
Federal  agencies,  4  churches,  colleges 
and  universities,  2  Certified  Public 
Accountants,  1  financial  institution.  10 
farm  management  companies,  and  4 
research  and  environmental 
organizations.  Comments  were  received 
from  respondents  in  the  following 
States:  California,  Colorado,  Florida, 
Georgia,  Hawaii,  Iowa,  Indiana,  Kansas, 
Louisiana.  Missouri.  Minnesota, 
Mississippi,  North  Dakota,  Nebraska, 
New  York.  Pennsylvania,  Rhode  Island, 
South  Dakota,  Tennessee,  Texas, 
Washington,  and  the  District  of 
Columbia. 

Discussion  of  Comments  and  Changes 

Specific  comments  received, 
addressed  in  the  same  sequence  as  the 
final  rule,  are  as  follows: 

Section  1400.600    Applicability 

Comments  were  received  from  32 
respondents  who  were  concerned  about 
the  programs  to  which  the  income  limits 
are  applied.  Some  respondents 
commented  that  the  income  limitation 
will  adversely  affect  participation  in 
conservation  and  environmental 
programs.  These  respondents  suggested 
that  conservation  and  environmental 
program  participants  be  exempted  from 
income  limits.  The  respondents  asserted 
an  exemption  was  appropriate  because 
the  rule  may  preclude  large  landowners 
participation  in  these  progl^ms  and  thus 
defeat  the  purposes  of  environmental 
projects  and  initiatives,  both  State  and 
Federal.  It  was  also  argued  that  under 
certain  programs,  such  as  the  Wetland 
Reserve  Program,  easement  payments 
are  for  reimbursing  landowners  for 
rights  foregone.  As  such,  in  their 
opinion,  these  payments  should  not  be 
classified  as  benefits  and,  therefore,  not 
subject  to  the  adjusted  gross  income 
limitation.  It  was  also  commented  that 
the  income  limitation  would  adversely 
impact'compliance  with  highly  erodible 
land  conservation  and  wetland 
conservation  provisions.  Several         t 
respondents  commented  that  other 
programs,  not  referenced  in  the 
proposed  rule,  which  have  a  gross 
revenue  restriction  should  use  the 
average  adjusted  gross  income 
limitation  instead.  It  was  also 
commented  that  private  colleges  and 
educational  institutions  should  be 
exempt  from  the  rule  altogether,  as  are 
public  institutions,  since  the  missions  of 
the  institutions  are  the  same. 

The  statute  provides  that  the  average 
adjusted  gross  income  limitation  applies 
to  any  program  authorized  by  title  XII  of 
the  1985  Act  or  titles  I  or  II  of  the  2002 
Act.  There  are  no  exceptions  for 
conservation  and  environmental 


programs  and,  in  fact,  they  are 
specifically  included.  Section  1604  of 
the  2002  Act  applies  to  all  payments 
and  covered  benefits  of  the  programs 
under  the  titles  specified.  Therefore,  no 
exceptions  are  made  in  the  final  rule  for 
payments  and  benefits  authorized  by 
these  titles. 

As  to  the  comments  concerning  the 
application  of  this  rule  to  other 
programs  not  referenced  in  the  2002 
Act,  it  is  true  that  a  gross  revenue 
restriction  has  been  applied  as  a 
requirement  for  eligibility  for  other 
programs  not  included  in  the  proposed 
rule.  Although  the  gross  revenue  . 
restriction  and  the  average  adjusted 
gross  income  limitation  share  a  similar 
purpose,  there  are  significant 
differences,  different  statutory  schemes, 
and  this  rule  is  limited  to  application  of 
the  test  provided  for  in  the  2002  Act. 
For  example,  although  the  desire  for  one 
rule  for  all  programs  is  understandable, 
the  application  of  a  qualifying  gross 
revenue  restriction  per  "person"  to 
payments  under  the  Noninsured  Crop 
Disaster  Assistance  Program  (NAP)  is 
required  by  the  statute  authorizing  NAP. 
However,  for  flexibility,  provision  is 
made  to  apply  this  subpart  to  other 
programs  if  so  provided  by  statute  or 
regulation  in  the  future. 

As  to  the  program  participants  to  be 
covered  by  these  income  limits,  section 
100lD(a){l)  of  the  2002  Act  provides 
that  "*   *   *  the  term  'average  adjusted 
gross  income,'  with  respect  to  an 
individual  or  entity  (for  purposes  of  this 
section  as  defined  in  section 
1001(e)(2){A)(ii)),  means  the  three-year 
average  of  the  adjusted  gross  income  or 
comparable  measure  of  the  individual  or 
entity  over  the  preceding  tax  years,  as 
determined  hy  the  Secretary."  Section 
1001  of  the  1985  Act  sets  forth  the 
statutory  payment  limitations  applicable 
to  certain  conunodity  and  conservation 
program  benefits.  Generally,  these 
provisions  have  been  the  same  since  the 
enactment  in  1987,  and  provide  that  the 
total  amount  of  specified  payments  that 
a  "person"  may  receive  is  limited  to 
specified  amounts  per  year. 

Section  1001(e)(2)(A)  defines  the  term 
"person"  as  follows: 

•   *   •  the  term  "person"  means — 

(i)  An  individual,  including  any  individual 
participating  in  a  farming  operation  as  a 
partner  in  a  general  partnership,  a  participant 
in  a  joint  venture,  a  grantor  of  a  revocable 
trust,  or  a  participant  in  a  similar  entity  (as 
determined  by  the  Secretary); 

(ii)  A  corporation,  joint  stock  company, 
association,  limited  partnership,  charitable 
organization,  or  other  similar  entity  (as 
determined  by  the  Secretary,  including  any 
such  entity  or  organization  participating  in 
the  farming  operation  as  a  partner  in  a 
general  partnership,  a  participant  in  a  joint*     > 
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venture,  a  grantor  or  a  revocable  trust,  or  as 
a  participant  in  a  similar  entity  (as 
determined  by  the  Secretary);  and 

(iii)  A  State,  political  subdivision,  or 
agency  thereof. 

In  determining  who  is  a  "person"  for 
purposes  of  section  lOOlD,  an  "entity" 
is  specifically  defined  to  be  the  same  as 
an  "entity"  as  provided  in  section 
1001{e)(2)(A)(ii)  of  the  1985  Act. 
Notably,  section  lOOlD  does  not  contain 
such  a  mandate  to  use  the  definitions  in 
sections  1001(e){2)(A)(i)  and  (iii). 
Accordingly,  this  final  rule  provides 
that  the  definition  of  an  "entity"  shall 
be  the  same  for  purposes  of  sections 
1001  and  lOOlD  of  the  1985  Act. 
Further,  in  order  to  provide  consistency 
in  the  application  of  both  sections  1001 
and  lOOlD,  the  final  rule  also  provides 
that  the  definition  of  an  "individual" 
will  be  the  same  for  both  purposes. 

As  to  the  respondents"  suggestion 
that  private  schools  be  exempted  from 
income  limits,  the  definition  of  "entity" 
in  the  1985  Act  does  not  include  States, 
political  subdivisions,  and  agencies 
thereof  (which  include  a  public  school 
or  imiversity),  but  does  include 
charitable  organizations  and  other 
nonprofit  organizations  (including 
churches  and  private  schools). 
Furthermore,  Uie  2002  Act  does  not 
exempt  any  charitable  or  nonprofit 
organization  from  the  average  adjusted 
gross  income  limitation.  Also,  this  final 
rule  does  not  extend  the  average 
adjusted  gross  income  limitation  to 
States,  counties,  political  subdivisions, 
agencies  thereof,  or  recognized  Indian 
tribes  because  Governmental 
organizations  do  not  have  "income" 
similar  to  the  other  listed  individuals 
and  entities.  Although  a  private 
institution  may  indeed  serve  some  of 
the  same  purposes  as  some  public 
institution,  there  is  no  statutory 
authority  to  treat  them  the  same  within 
the  context  of  this  rule.  Accordingly, 
this  conmient  was  not  adopted  and  this 
provision  of  the  proposed  rule  is  not 
changed  in  the  final  rule.  However,  the 
final  rule  does  recognize  the  special 
nature  of  some  activities  of  such 
charitable  organizations  as  was  set  out 
in  the  .proposed  rule. 

A  respondent  commented  that  the 
disqualification  should  include  all 
payment  methods  for  certain  benefits, 
including  commodity  certificates  issued 
under  marketing  assistance  loans.  The 
respondent  believed  that  the  use  of  such 
certificates  undermines  the  intent  of 
Congress  to  limit  program  payments. 
Under  the  2002  Act,  Uie  average 
adjusted  gross  income  limitation  applies 
to  loan  deficiency  payments  and 
marketing  loan  gains,  but  does  not 
include  certificate  transactions  or  to 


other  forms  in  which  loan  benefits 
might  otherwise  be  obtained  (such  as 
loan  forfeitiu-es).  Accordingly,  the 
provisions  of  this  rule  cannot  be 
extended  to  include  such  transactions. 

Other  comments  on  this  section 
included:  the  $2.5  million  level  is  too 
high;  the  adjusted  gross  income 
limitation  will  force  landowners  to 
switch  from  share  leases  to  cash  leases 
and  thus  place  the  operators  at 
substantially  greater  risk;  and  the 
adjusted  gross  income  limitation  is  not 
equitable  in  that  a  test  based  on  the 
assets  of  the  potential  recipient  would 
be  a  more  equitable  test  for  payment 
eligibility.  The  dollar  amount  of  the 
average  adjusted  gross  income 
limitation  and  the  disqualifications  are 
provided  by  statute.  There  is  no 
discretion  to  modify  the  amount  or 
impose  an  alternative  requirement  for 
payment  eligibility.  Therefore,  the  final 
rule  makes  no  changes  in  this  provision. 

Section  1 400. 601    Determination  of 
Average  Adjusted  Gross  Income 

Comments  were  received  from  14 
respondents  on  this  section  of  the 
proposed  rule.  The  comments  dealt 
primarily  with  the  manner  in  which 
average  adjusted  gross  income  is 
determined,  either  by  tax  information  or 
comparable  measure,  and  the  definition 
of  income  from  farming,  ranching  and 
forestrj'  operations.  It  was  commented 
that  "comparable  measure"  needed  to 
be  better  defined.  Other  concerns  were 
that  compliance  with  the  average 
adjusted  gross  income  limitation  would 
be  adversely  affected  if  income  from 
various  sources  that  the  respondents 
believed  were  agricultural  or  farm-  ,. 
related,  but  do  not  fit  in  certain  taxing 
categories  for  Internal  Revenue  Service 
(IRS)  purposes,  would  not  be  considered 
income  from  farming,  ranclung  or 
foresuy  operations.  One  respondent 
commented  that  there  are  occasions 
when  2  or  more  corporations  are 
allowed  to  file  a  single,  consolidated  tax 
return  and  suggested  that  a  certification 
indicating  the  amount  each  entity 
would  have  paid  if  separate  returns  had 
been  filed  should  be  allowed  to  be 
submitted. 

The  term  "adjusted  gross  income,"  for 
IRS  purposes,  applies  only  to  taxpayers 
who  are  "individuals."  As  previewed  in 
the  proposed  rule,  this  final  rule 
provides,  for  individuals,  that  adjusted 
gross  income'be  generally  based  on  the 
IRS  definition  of  that  term  and 
associated  fihngs.  Section  100lD(a)(l)  of 
the  2002  Act  takes  into  accoimt  the 
limited  IRS  use  of  this  term  by 
providing  that  the  Secretary  is  to 
fashion  a  "comparable  measure"  for 
other  entities.  Here  also,  as  indicated  in 


the  proposed  rule,  prior  years'  tax 
filings  will  be  the  starting  point  of 
reference.  Due  to  the  severe  penalties 
associated  with  the  filing  of  a  false  tax 
return,  such  information  may  be  the     . 
most  credible  evidence  available  to 
make  income  determinations. 

While  this  rule  defines  the  adjusted 
gross  income  for  the  different  types  of 
program  participants,  it  does  not  specify 
the  line  item  oh  tax  returns  for 
participants  frotn  which  critical  * 
information  will  be  gathered  since  such 
references  may  likely  change  from  year- 
to-year.  However,  the  CCC  forms  that 
will  be  used  to  make  these 
determinations  will  specify  the  specific 
lines  from  variqjis  IRS  forms  that  will  be 
used  to  the  extent  practicable.  Also  to 
the  extent  practicable,  for  information 
from  the  entity  that  is  needed  which 
cannot  be  ascertained  solely  from  the 
IRS  forms,  CCC  will  specify  in  its  forms 
what  other  information  is  needed. 

For  individuals,  the  adjusted  gross 
income  would  generally  be  the  amount 
so  specified  on  the  individual's  final 
(including  amendments)  ihcome  tax 
return  for  the  applicable  year.  Where 
there  is  a  joint  return  filed,  the  adjusted 
gross  income  specified  on  the  joint 
return  will  be  used  unless  a  certified 
public  accountant  or  attorney  provides 
a  certified  statement  delineating  the 
distribution  of  income  and  expenses  of 
the  individual  seeking  payments  had 
such  individual  filed  a  separate  return. 
Accordingly,  it  is  possible  that  one  tax 
return  will  be  used  by  more  than  one 
individual  for  purposp  of  this  rule. 

For  corporations,  including  a  "sub- 
chapter S  corporation,"  the  adjusted 
gross  income  will  be  the  final  taxable 
income  plus  charitable  contributions. 
Charitable  contributions  are  included  in 
order  to  provide  equitable  treatment  vis- 
a-vis individuals.  For  an  individual, 
charitable  deductions  are  deducted  from 
adjusted  gross  income,  along  with  a 
variety  of  other  items,  to  determine  the 
individual's  taxable  income.  Generally, 
the  other  items  deducted  from  an 
individual's  adjusted  gross  income, 
such  as  personal  exemptions  and  child 
care  credits,  do  not  have  a 
corresponding  relevancy  on  a  corporate 
return. 

No  change  is  made  in  the  final  rule  to 
response  to  the  comment  about  thp 
treatment  of  corporations  filing  a  single, 
consolidated  tax  return.  Certifications  of 
average  adjusted  gross  ihcome  are 
required  from  a  payment  entity  and  all 
individuals  and  entities  with  an  interest 
in  the  payment  entity.  If  one  corporation 
is  a  subsidiary  of  another  corporation, 
the  average  adjusted  gross  income  of  the 
parent  corporation  would  include  the 
average  adjusted  gross  income  of  the 
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subsidiary  corporation.  If  the 
consolidated  tax  returns  indicate  the 
average  adjusted  gross  income  of  the 
parent  company  exceeds  the  limitation, 
all  subsidiaries  of  the  parent  company 
would  also  be  ineligible  according  to 
this  subpart. 

For  charitable  or  nonprofit 
organizations  with  income  that  is  not 
subject  to  Federal  income  taxation,  the 
comparable  measure  of  adjusted  gross 
income  is  defined  in  this  rule  to  b&the 
"unrelated  business  taxable  income"  of 
the  entity  as  reported  to  the  Internal 
Revenue  Service  less  any  other  income 
CCC  determines  to  be  from  non- 
conunercial  activities.  Currently,  that 
amount  is  specified  on  line  34  of 
Internal  Revenue  Service  Form  990-T. 
Generally,  this  excludes  receipts  that  are 
gifts,  grants  and  contributions  that  are 
tax  deductible  by  the  donor.  Effectively. 
the  adjusted  gross  income  for  these 
entities  is  the  net  income  from  only 
their  commercial  activities. 

For  a  limited  liability  company, 
limited  partnership,  limited  liability 
partnership  or  similar  organization,  the 
adjusted  gross  income  is  the  sum  of  the 
income  from  trade  or  business  activities 
plus  the  guaranteed  payments  to  the 
members  as  reported  for  the  applicable 
tax  year.  Charitable  contributions  will 
be  dealt  with  in  the  same  maiuier  as 
with  other  entities. 

For  an  estate  or  trust,  the  adjusted 
gross  income  is  the  sum  of  the  adjusted 
total  income  plus  the  charitable 
deductions  as  reported  for  the 
applicable  tax  year. 

As  indicated,  individuals  and  entities 
who  have  average  adjusted  gross  income 
in  excess  of  $2.5  million  may  still  be 
eligible  for  covered  benefits  where  their 
average  adjusted  gross  income  from 
fanning,  ranching,  and  forefstry  is  not 
less  than  75  percent  of  the  total. 
Generally,  the  average  adjusted  gross 
income  (AGl)  of  the  individual  or  entity 
derived  from  farming,  ranching  or 
forestry  will  be,  imder  the  rule, 
determined  based  on  the  amounts  as 
reported  to  IRS.  The  amount  reported  on 
applicable  forms,  currently  IRS  form 
4835  and  Schedule  F,  represent  the  net 
income  from  the  farming  operation  after 
deductions  for  the  cost  of  production. 
Income  derived  from  forestry 
operations,  to  the  extent  it  is  not 
reported  on  these  forms,  will  be  the 
subject  of  a  separate  certification  by  the 
individual  or  entity  as  will  be  the  case 
with  other  special  income  allowed  to  be 
counted  toward  the  75  percent  level  by 
the  provisions  of  this  rule. 

Several  respondents  were  concerned 
whether  income  from  certain  sources 
would  be  considered  income  from 
fanning,  ranching  and  forestry 


operations.  Of  particuJar  concern  was 
the  consideration  of  gains  from  the  sale 
of  assets  used  in  the  enterprise;  income 
from  the  leasing  of  farmland;  income 
from  commercial  hunting  operations  on 
the  farm;  proceeds  from  the  sale  of 
water  rights;  income  from  contract 
operations;  and,  whether  income  from 
participation  in  the  Conservation 
Reserve  Program,  Wetlands  Reserve 
Program,  Environmental  Quality 
Incentives  Program  and  similar 
programs  would  be  considered  farm 
income. 

By  denying  program  benefits  to  those 
individuals  and  entities  who  have 
exceeded  the  $2.5  million  threshold, 
Congress  intended  that  those 
individuals  and  entities  who  are 
dependent  upon  farming,  ranching  and 
forestry  should  be  accorded  deferential 
treatment.  However,  taking  that  into 
account  and  in  response  to  the  concerns 
expressed  by  respondents,  the  following 
clarifications  and  revisions  are  made: 

(1)  Income  of  a  landowner  generated 
by  selling  the  landowner's  land 
(including  the  sale  of  easements  and 
development  rights)  used  by  the 
landowner  or  others  for  farming, 
ranching,  or  forestry  operations  will  be 
considered  to  be  income  derived  from 
farming,  ranching  or  forestry  operations; 

(2)  Income  generated  by  selling  farm 
water  rights  will  be  considered  to  be 
income  derived  from  farming,  ranching 
or  forestry  operations; 

(3)  Income  from  sales  by  a  retail  *» 
dealership  of  implemeUts  used  in 
farming,  ranching  or  forestry  will  not  be 
considered  to  be  income  ilenved  from 
farming,  ranching  or  forestry  operations, 
but  income  derived  from  the  sale  of  a 
farm's  agricultural  equipment  otherwise 
subject  to  depreciation  expense  on  the 
IRS  Form  4835  or  Schedule  F  will  be 
considered  to  be  such  income; 

(4)  Income  from  the  rental  of  land 
used  for  farming,  ranching  or  forestry 
operations  will  be  considered  to  be 
income  derived  from  farming  ranching 
or  forestry  operations,  regardless  of 
whether  the  rental  arrangement  is  on  a 
cash  or  crop  share  basis; 

(5)  Income  from  agricultural  or 
conservation  program  payments  will  be 
considered  to  be  income  from  farming, 
ranching  or  forestry  operations; 

(6)  Income  from  commercial  hunting 
operations  on  farmland  will  be 
considered  to  be  income  derived  from 
fanning,  ranching,  or  forestry 
operations; 

(7)  Income  from  sales  at  a  market  will 
only  be  considered  to  be  income  derived 
from  fanning,  ranching  or  forestry 
operations  if  the  conunodity  being  sold 
was  produced  by  the  individual  or 


entity  or  a  joint  operation  in  which  the 
individual  or  entity  had  an  interest; 

(8)  Income  from  sales  as  a  commission 
broker,  auctioneer  or  warehouse 
operator  or  similar  enterprise  will  not  be 
considered  to  be  income  derived  from 
fanning,  ranching  or  forestry  operations; 
and  > 

(9)  In  integrated  operations, 
undifferentiated  income  (for  example, 
income  from  a  forestry  operation  that 
could  not  be  differentiated  between 
income  from  the  production  of  the  tree 
and  from  the  sale  of  a  finished  product) 
will  not  be  considered  to  be  income 
derived  from  farming,  ranching  or 
forestry  operations. 

The  proposed  rule  provided  that,  for 
the  purpose  of  applying  the  average 
adjusted  gross  income  limitation  and 
calculating  the  three-year  average,  the 
average  shall  be  the  adjusted  gross 
income  for  the  three  tax  years 
immediately  preceding  the  applicable 
crop,  program,  or  fiscal  year,  as 
determined  by  CCC,  excluding  any  year 
in  which  the  individual  or  entity  did 
.not  have  income  or  had  adjusted  gross 
income  considered  to  be  zero.  Several 
respondents  suggested  the  exclusion  of 
any  year  an  individual  or  entity  is  not 
required  to  file  a  tax  return,  rather  than 
excluding  any  year  the  individual  or 
entity  did  not  have  incortie  or  the 
adjusted  gross  income  was  zero.  The 
proposed  rule  was  drafted  to  provide 
that  a  producer  would  not  be  allowed  to 
average  a  loss  year  with  a  profitable 
year.  Based  on  the  suggestions,  the 
wording  of  the  final  rule  has  been 
revised  to  allow  for  averaging  loss  years 
and  no-income  years  with  others,  but  for 
ongoing  operations  only.  In  some  cases, 
the  income  of  new  entities  will  be 
averaged  with  those  they  replace  in 
order  to  assiue  proper  application  of  the 
average.  Relief  can  be  provided  from 
that  combination  to  the  extent  it  would 
work  unfairly  in  a  particular  instance. 

Section  1400.602    Compliance 

A  total  of  18  respondents  provided 
comments  on  this  section  of  the 
proposed  rule.  Some  comments 
suggested  that  in  addition  to  allouring 
the  certification  of  compliance  by  a  CPA 
or  an  attorney  as  provided  in  the 
proposed  rule,  certification  from  other 
professionals,  such  as  farm  management 
firms,  should  be  allowed.  One 
respondent  commented  that  it  would  be 
a  biu-densome  task  for  an  entity  with  a 
large  number  of  stockholders  to  obtain 
certifications  of  compliance  with  the 
average  AGI  limitation  from 
stockholders.  It  was  suggested  that  an 
exemption  be  made  for  corporations 
with  more  than  500  stockholders,  and . 
that  the  average  AGI  limitation  be 
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applied  to  the  corporation,  but  not  to 
the  individual  stockholders.  There  were 
also  concerns  expressed  as  to  whether 
the  business  information  provided  to 
.  the  local  FSA  offices  would  remain 
confidential.  In  other  words,  there  were 
concerns  about  what  safeguards  and 
confidentiality  measures  would  be 
implemented  to  ensure  this  inf^omation 
would  remain  private  and  not  made 
public  in  some  manner. 

The  statute  requires  that  to  comply 
with  the  average  AGI  limitation,  an 
individual  or  entity  shall  provide  either: 
(1)  A  certification  from  a  "*  *  * 
certified  public  accountant  or  another 
third  party  that  is  acceptable  to  the 
Secretary;"  or  (2)  information  and 
documentation  regarding  the  average 
adjusted  gross  income  of  the  individual 
or  entity  through  other  procediu-es 
established  by  the  Secretary.  The 
proposed  rule  indicated  that,  in 
addition  to  a  certification  from  a  CPA, 
the  only  other  acceptable  certification 
from  a  third  party  would  be  from  an 
attorney.  Although  others  may  have 
knovvledge  of  the  average  adjusted  gross 
income  of  an  individual  or  entity,  the 
Agency  believes  that  limiting  third  party 
certifications  to  a  CPA  or  an  attorney  is 
unlikely  to  create  any  hardship  on 
participants  and  will  provide  a 
convenient  and  proper  way  of 
guaranteeing  some  expertise  and 
training  in  the  particular  matter  at  issue. 
As  to  the  comment  about  the 
application  of  the  average  AGI 
limitation  to  stockholders  of  a 
corporation,  the  statute  requires  a 
reduction  in  payments  to  an  entity, 
general  partnership  or  joint  venttu« 
commensiu^te  with  the  interest  held  by 
each  individual  who  has  an  average 
adjusted  gross  income  in  excess  of  the 
limitation.  There  is  no  authority 
provided  in  the  statute  for  any 
exemption  to  the  requirement  for  a 
commensiuate  reduction  when  an 
individual  who  holds  an  interest  in  an 
entity  has  an  average  adjusted  gross 
income  in  excess  of  the  limitation. 
Therefore,  the  final  rule  makes  ho     ' 
changes  regarding  the  certification  of 
compliance  with  this  subpart. 

With  respect  to  confidentiality,  the 
provisions  of  the  final  rule  avoid 
conflict  v^th  existing  regulations  and 
procediu^s.  All  information  submitted 
with  respect  to  AGI  matters  will  be 
treated  with  regard  to  confidentiality 
concerns  in  accordance  with  existing 
rules.  Those  rules  take  into  account 
concerns  like  those  expressed  in  the 
comments. 


Section  1400.603    Commensurate 
Reduction 

Conunents  were  received  from  4 
respondents  on  this  section  of  the 
proposed  rule.  It  was  commented  that 
the  number  of  levels  should  be  lessened 
to  2  or  3  rather  than  5  before  a 
commensurate  reduction  is  applied. 
However,  it  was  also  commented  that  no 
level  of  restriction  for  the  commensiuate 
reduction  should  be  established. 

Based  upon  the  agency's  experience 
in  administering  section  1001  relating  to 
the  maximum  pajmients  a  "person"  may 
receive,  CCC  has  determined  that 
business  enterprises  comprised  of 
layered  ownership  are  often  established 
simply  to  maximize  the  receipt  of 
government  payments.  The  rule  should 
allow  sufficient  layering  to  accomplish 
legitimate  business  need  while  affording 
what  otherwise  would  be  a  dodge  of  a 
statutory  test  or  endless  tracing  of 
corporate  interests  back  to  individuals. 
Accordingly,  no  changes  were  made  in 
the  final  rule  to  this  section  on 
commensiurate  reduction. 

Miscellaneous 

Miscellaneous  comments  were 
received  suggesting  editorial  and 
granunatical  corrections  and  such.  A 
few  editorial  changes  are  made  from  the 
text  and  structure  of  the  proposed  rule 
for  clarity  and  for  ease  of 
administration.  This  rule  also  includes 
an  addition  to  the  "actively  engaged  in 
farming"  provisions  subpart  C  of  part 
1400  to  address  eligibility  issues 
relating  to  reservist  military  persormel 
called  to  active  duty. 

Cost  Benefit  Assessment 

The  average  adjusted  gross  income 
limitation  not  only  applies  to  payments 
under  the  commodity  .^nd  price  support 
programs,  but  to  all  payments  and 
benefits  under  the  conservation  and 
related  programs.  It  includes,  but  is  not 
limited  to,  direct  and  coimter-cyclical 
payments,  conservation  reserve  and 
environmental  quality  incentive 
program  payments,  loan  deficiency 
payments  and  marketing  loan  gains. 

For  the  2003  through  2007  crop, 
program  or  fiscal  years,  individuals  and 
entities  are  not  eligible  for  payments  or 
benefits  from  the  above-mentioned 
programs  if  their  average  adjusted  gross 
income  exceeds  $2.5  million  for  the 
three  tax  years  inunediately  preceding 
the  applicable  crop,  program  or  fiscal 
year.  This  requirement  applies  imless  75 
percent  or  more  of  that  average  adjusted 
gross  income  amount  was  derived  from 
farming,  ranching  or  forestry  operations. 

The  determinations  necessary  for 
compliance  with  the  average  adjusted 


gross  income  limitation  will  be 
generally  based  on  Internal  Revenue 
Service  concepts  and  information 
included  on  final  tax  filings. 
Comparable  measures  for  adjusted  gross 
income  have  been  developed  for 
entities,  partnerships  and  for 
organizations  that  do  not  have  such  a 
line  item  on  tax  filings,  and  that  are 
non-profit,  or  are  not  required  to  file  tax 
information. 

By  statute,  under  the  average  adjusted 
gross  income  provisions,  there  is  a 
required  cohunensurate  reduction  of 
program  payments  in  the  situations 
where  an  owner  of  an  entity  applying 
for  benefits  fails  the  test.  Accordingly, 
any  program  payment  or  benefit  issued 
to  an  entity,  general  partnership,  or  joint 
venture  shall  be  reduced  by  an  amount 
commensurate  vdth  the  direct  or 
indirect  interest  held  by  that  individual 
or  entity  that  is  determined  to  have  an 
average  adjusted  gross  income  that 
exceeds  the  limitation. 

Note  that  those  ineligible  for 
marketing  loan  gains  and  loan 
deficiency  payments  because  of  the 
adjusted  gross  income  restriction  may 
still  be  eligible  to  participate  to  a  degree 
in  the  marketing  assistance  loan 
programs.  Loans  may  be  obtained  and 
forfeited  when  commodity  prices 
decrease.  An  individual  or  entity  that 
fails  the  test  will  still  be  able  to  use 
conunodity  certificates  to  repay  those 
loans  at  a  rate  lower  than  the  original 
loan  rate.  Benefits  they  realize  from  the 
reduced  payment  rate,  essentially  the 
same- as  marketing  loan  gains,  are  not 
subject  to  pajTnent  limits  or  the 
adjusted  gross  income  restrictions. 

The  2002  Act  mandates  that  the 
adjusted  gross  income  limitation  apply 
to  the  2003  through  2007  crop  years.  In 
May  2002,  the  Congressional  Budget 
Office  estimated  that  savings  from  the 
average  adjusted  gross  income 
limitation  will  total  $22  million  in  fiscal 
years  2002  through  2006. 

The  Cost/Benefit  Assessment  of  the 
adjusted  gross  income  limitation  is 
available  from  James  Baxa,  Production, 
Emergencies,  and  Compliance  Division, 
United  States  Department  of  Agriculture 
(USDA),  1400  Independence  Ave,  SW.. 
Washington,  DC  20250.  Phone:  (202) 
720-4189.  E-mail:  James 
Baxa@wdc.  usda.gov. 

List  of  Subjects  in  7  CFR  Part  1400 

Agriculture.  Price  support  programs. 
Reporting  and  recordkeeping 
requirements. 

■  For  the  reasons  stated  in  the  preamble. 
7  CFR  part  1400  is  amended  as  follows: 
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PART  1400— PAYMENT  LIMITATION 
AND  PAYMENT  ELIGIBILITY 

■  1.  The  authority  section  tor  part  1400 
is  revised  to  read  as  follows:  , 

Authority:  7  U.S.C.  1.308  t;t  seq. 

Subpart  A — General  Provisions 

■  2.  Section  1400.1  is  revised  to  add  a 
hew  paragraph  (h),  to  read  as  follows: 

§1400.1     Applicability. 

***** 

(h)  As  provided  in  Subpart  G  of  this 
part,  additional  requirements  are 
applicable  to  certain  of  the  payments 
specified  in  paragraph  (g)  of  this 
section. 

Subpart  C — Actively  Engaged  in 
Farming  Determinations 

■  3.  Section  1400.213  is  added  to  read  as 
follows: 

§  1 400.21 3    Military  personnel. 

If  an  individual  is  called  to  active 
duty  in  the  military  because  of 
Operation  Iraqi  Freedom,  or  any  other 
similar  military  operation,  before  a 
determination  is  made  that  the 
individual  is  actively  engaged  in 
farming,  the  individual  may  be 
considered  to  be  actively  engaged  in 
farming  if  the  determining  authority 
determines  that  such  individual  did 
make  a  conscious  effort  to,  and  would 
have  been  determined  to  be,  actively 
engaged  in  farming  if  the  individual 
would  not  have  been  called  to  active 
duty.  If  the  individual  is  called  to  active 
duty  after  being  determined  to  be 
actively  engaged  in  farming,  such 
determination  shall  remain  in  eifr-  \  for 
the  program  year. 

■  4.  Subpart  C  is  added  to  read  as 
foUovys: 

Subpart  G — Average  Adjusted  Gross 
Income  Limitation 

Sec. 

1400.600  Applicability. 

1400.601  Determination  of  average  adjusted 
gross  income. 

1400.602-    Compliance. 

1400.603    Commensurate  reduction. 

Subpart  G — Average  Adjusted  Gross 
Income  Limitation 

f  1400.600    Applicability. 
^         (a)  For  the  2003  through  2007  crop 
years,  program  years,  or  fiscal  years,  an 
individual  or  entity  is  not  eligible  for 
any  payment  or  benefit  identiHed  in 
§  1400.1  as  being  subject  to  this  part  if 
the  individual's  or  entity's  average 
adjusted  gross  income  exceeds  $2.5 
million  for  the  three  tax  years 
immediately  preceding  the  applicable 


crop,  program  or  fiscal  year.  Payments 
may  also  be  reduced  under  the 
commensurate  share  rules  set  out  in 
§  1400.603. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  the  individual  or  entity 
may  be  considered  to  meet  the 
requirements  of  this  subpart  if  not  less 
than  75  percent  of  the  individual's  or 
entity's  average  adjusted  gross  income 
for  the  three  tax  years  immediately 
preceding  the  applicable  crop,  program 
or  fiscal  year,  is  derived  from  farming, 
ranching,  or  forestry  operations. 

(c)  In  addition  to  payments  or  benefits 
identified  under  §  1400.1,  this  subpart 
applies  to  benefits  provided  to 
participants  under  contracts  or 
agreements  entered  into  for  the  2003 
through  2007  crop,  program  or  fiscal 
years  for  the  following  programs: 

(1)  The  program  authorized  by  part 

1466  of  this  chapter  or  its  successor 
regulations; 

(2)  The  program  authorized  by  part 

1467  of  this  chapter  or  its  successor 
regulations; 

(3)  The  program  authorized  by  part 
636  of  this  chapter  or  its  successor 
regulations; 

(4)  Any  other  program  authorized  by 
Title  XII  of  the  1985  Act,  as  amended, 
or  Title  II  of  the  2002  Act. 

(5)  Any  other  program  to  which  this 
subpart  is  made  applicable  by  statute  or 
regulation. . 

(d)  Determinations  made  under  this 
subpart  with  regard  to  the  programs 
described  in  paragraphs  (c)(1)  through 
(c)(5)  of  this  section  will  be  based  on  the 
year  for  which  the  contract  or  agreement 
is  approved  and  that  determination  will 
apply  for  the  entire  term  of  the  subject 
agreement  or  contract. 

(e)  Vendors  that  receive  payment  for 
technical  services  or  assistance 
provided  in  conjunction  with  programs 
under  Title  II  of  the  2002  Act  and  Title 
XII  of  the  1985  Act,  but  who  are  not 
beneficiaries  of  the  program,  are  hot    - 
subject  to  this  subpart  for  services  that 
are  of  the  type  that  are  also  performed 
by  the  Federal  Government  in 
connection  with  such  programs. 

(0  Payments  to  an  escrow  agent  or 
other  of  similar  capacity  in  which  the 
recipient  is  maintaining  temporary 
custody  of  the  funds  for  eventual 
disbursement  to  an  eligible  program 
participant  are  not  subject  to  this 
subpart  so  long  as  the  party  ultimately 
receiving  the  payment  is  eligible  under 
this  subpart. 

(g)  Payments  to  States,  counties, 
political  subdivisions  and  agencies 
thereof,  and  Indian  tribes  are  not  subject 
to  this  subpart.  ,  ' 


§  1 400.601    Determination  of  average 
adjusted  gross  income. 

(a)  For  purposes  of  this  subpart, 
income  from  farming,  ranching  or 
forestry  operations  means  income  of  an 
individual  or  entity  derived  fi-om: 

(1)  Producing  crops,  livestock  or 
unfinished  raw  forestry  products; 

(2)  Selling  (including  the  sale  of 
easements  and  development  rights)  their 
own  farm,  ranch  or  forestry  land  or 
water  rights; 

(3)  Selling,  but  not  as  a  dealer, 
equipment  purchased  to  conduct  farm, 
fcuich  or  forestry  operations  when  the 
equipment  is  otherwise  subject  to 
depreciation  expense  on  the  IRS  Form 
4835  or  Schedule  F; 

(4)  Renting  land  used  for  farming, 
ranching  or  forestry  operations;  and 

(5)  Payments  made  under  any 
program  authorized  under  chapters  VI, 
VII  or  XIV  of  this  title. 

(b)  For  purposes  of  this  subpart, 
except  as  otherwise  provided  in  this 
subpart,  adjusted  gross  income  means: 

(1)  For  an  individual  filing  a  separate 
tax  return,  the  amount  reported  as 
"adjusted  gross  income"  on  the  final 
federal  income  tax  return  for  the 
individual  for  the  applicable  tax  year; 

(2)  For  an  individual  filing  a  joint  tax 
return,  the  amount  reported  as 
"adjusted  gross  income"  on  the  final 
federal  income  tax  return  for  the 
applicable  tax  year  unless  a. certified 
statement  is  provided  by  a  certified 
public  accountant  or  attorney  specifying 
the  manner  in  which  such  income 
would  have  been  declared  and  reported 
if  the  individuals  had  filed  two  separate 
returns  and  that  this  calculation  is 
consistent  with  the  information  actually 
supporting  the  filed  joint  return; 

(3)  For  a  corporation,  including  a 
subchapter  S  corporation,  the  total 
reported  "taxable  income"  as  reported 
to  the  Internal  Revenue  Service  plus  the 
amount  of  the  charitable  contributions 
as  reported  on  the  final  federal  income 
tax  return  for  the  applicable  tax  year; 

(4)  For  a  tax  exempt  entity,  the 
"unrelated  business  taxable  income"  of 
the  entity  as  reported  to  the  Internal 
■Revenue  Service  on  the  final  federal 
income  tax  return,  less  any  other 
income  CCC  determines  to  be  from  non- 
commercial activities; 

(5)  For  a  limited  liability  company,  *  > 
limited  partnership,  limited  liability 
partnership  or  similar  type  of 
organization,  the  income  from  trade  or 
business  activities  plus  the  amount  of 
guaranteed  payments  to  the  members  as 
reported  to  the  Internal  Revenue  Service 
on  the  final  federal  income  tax  return 
for  the  applicable  tax  year;  and 

(6)  For  an  estate  or  trust,  the  adjusted 
total  income  plus  charitable  deductions 
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as  reported  to  the  Internal  Revenue 
Service  on  the  final  federal  income  tax 
return  for  the  applicable  tax  year,  or  the 
amount  of  net  increase  in  the  estate's  or 
trust's  value  resulting  from  its  business 
or  investment  interests. 

(c)  For  purposes  of  applying  this 
subpart  and  calculating  the  three-year 
average  referenced  in  §  1400.600,  that 
average  shall  be  for  the  adjusted  gross 
income  for  the  three  tax  years 
immediately  preceding  the  applicable 
crop,  program  or  fiscal  year,  as 
determined  by  CCC.  For  an  entity  that 
is  not  required  to  file  a  federal  income 
tax  return,  or  an  individual  or  entity 
that  did  not  have  taxable  income  in  one 
or  more  tax  years,  the  average  shall  be 
the  adjusted  gross  income,  including 
losses,  averaged  for  the  three  tax  years 
immediately  preceding  the  applicable 
crop,  program  or  fiscal  year,  as 
determined  by  CCC.  However,  a  new 
entity  will  have  its  adjusted  gross 
income  averaged  only  for  those  years  of 
the  base  period  for  which  it  was  in 
business,  but  a  new  entity  shall  not  be 
considered  "new"  to  the  extent  it  takes 
over  a  existing  operation  and  has  any 
elements  of  common  ownership  or 
* '  interests  with  the  preceding  entity,  or 
with  individuals  or  entities  with  an 
interest  in  the  "old"  entity.  When  there 
is  such  commonality,  income  of  the 
"old"  entity  will  ^e  averaged  with  that 
of  the  "new"  entity  for  the  base  period. 

§1400.602    Compliance. 

(a)  To  comply  with  the  average 
adjusted  gross  income  limitation,  an  . 
individual  or  entity,  including  all 
interest  holders  in  an  entity,  general 
partnership  or  joint  venture,  shall 
provide  the  following  as  required  by 
CCC: 

(1)  A  certification  in  the  manner 
prescribed  by  CCC  from  a  certified 
public  accountant  or  attorney  that  the 
average  adjusted  gross  income  of  the 
individual  or  entity  does  not  exceed  this 
limitation; 

(2)  A  certification  in  the  manner 
prescribed  by  CCC  from  the  individual 
or  entity  that  the  average  adjusted  gross 
income  of  the  individual  or  entity  does 
not  exceed  this  limitation;  or 

(3)  Submission  to  CCC  of  the  relevant 
Internal  Revenue  Service  documents 
and  supporting  financial  data  as 
requested  by  CCC.  Supporting  financial 
data  may  include  State  income  tax 
returns,  financial  statements,  balance 
sheets,  reports  prepared  for  or  provided 
to  another  Government  agency, 
inform3tion  prepared  for  a  private 
lender,  and  other  credible  information 
relating  to  the  amount  and  source  of  the 
individual's  or  entity's  income. 


(b)  Audits  of  certifications  of  average 
adjusted  gross  income  may  be 
conducted  as  necessary  to  determine 
compliance  with  the  requirements  of 
this  subpart.  As  a  part  of  this  audit 
income  tax  returns  may  be  requested 
and  if  requested  must  be  supplied. 
Relevant  income  tax  returns  and 
documentation  must  be  retained  a 
minimu/n  of  twgryears  after  the  end  of 
the  calendar  year  corresponding  to  the 
year  for  which  payments  or  benefits  are 
requested.  If  an  individual  or  entity  has 
submitted  information  to  CCC, 
including  a  certification  fi-om  a  certified 
public  accountant  or  attorney,  that 
relied  upgn  information  from  a  form 
previously  filed  with  the  Internal 
Revenue  Service^  such  individual  or 
entity  shall  provide  to  CCC  a  copy  of 
any  amended  form  filed  with  the 
Internal  Revenue  Service  within  30  days 
of  the  filing. 

(c)  The  individual  or  entity  shall 
provide  all  information  and 
documentation  the  reviewing  authority 
determines  necessary  to  verify  any 
information  or  certification  provided 
under  this  subpart,  including  all 
documents  referred  to  in  paragraph 
{a)(2)  of  this  section.  Failure  to  provide 
necessary  and  accurate  information  to 
verify  compliance,  or  failiu'e  to  comply 
with  this  subpart's  requirements,  will 
result  in  ineligibility  for  all  program 
benefits  subject  to  this  subpart  for  the 
year  or  years  subject  to  the  request. 

(d)  All  information  provided  to  CCC 
for  the  purposes  of  determining 
compliance  with  this  subpart  will 
remain  confidential  and  not  be  subject 
to  any  request  submitted  under  the 
Freedom  of  Information  Act. 

§  1 400.603    Commensurate  reduction. 

(a)  Any  program  payment  or  benefit 
subject  to  this  subpart  provided  to  an 
entity,  general  partnership  or  joint 
venture  shall  be  reduced  by  an  amount 
commensurate  with  the  direct  and 
indirect  ownership  interest  in  the  entity, 
general  partnership,  or  joint  venture  of 
each  individual  or  entity  determined  to 
have  an  average  adjusted  gross  income 
in  excess  of  the  limitation  under  the 
standards  provided  elsewhere  in  this 
subpart  for  the  direct  recipient  of  such 
payments. 

(b)  Owmership  interest  in  an  entity 
shall  be  reviewed  to  the  fifth  level  of 
ownership  to  determine  whether  a 
commensurate  reduction  is  applicable 
and  the  extent  of  such  reduction.  If  an 
ownership  interest  is  not  held  by  an 
individual  in  the  fifth  level  of 
ownership  in  an  entity,  no  payment  or 
benefit  shall  be  made  with  respect  to 
such  interest. 


Signed  in  Washiqgfon,  DC.  on  May  28, 
2003. 

James  R.  Ijttle, 

Executive  Vice  President,  eommodity  Credit 
CorporatioB. 

[FR  Doc.  03-13946  Filed  6-3-03;  8:45  ami 

BILUNG  COOE  3410-O5-P 


rARM  CREDIT  ADMINISTRATION 
12  CFR  Part  615 

RIN3052-AC14 

Funding  and  Fiscal  Affairs,  Loan 
Policies  and  Operations,  and  Funding 
Operations;  Capital  Adequacy— A3S 
and  MBS  Investments;  Effective  Date 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Notice  of  effective  date. 

SUMMARY:  The  Fartn  Credit 
Administration  (FCA)  published  an 
interim  final  rule  with  request  for 
comments  undenpart  615  on  March  28. 
2003  (68  FR  15045).  This  interim  final 
rule  amends  our  regulatory  capital 
standards  to  allow  Farm  Credit  System 
institutions  to  use  a  lower  risk 
weighting  for  highly  rated  investments 
in  non-agency  asset-backed  securities 
(ABS)  and  mortgage-backed  securities 
(MBS)  that  have  reduced  exposure  to 
credit  risk.  We  are  adopting  this  rule  so 
that  the  capital  requirements  for  risk 
weighting  of  highly  rated  non-agency 
ABS  and  MBS  investments  will  more 
closely  reflect  an  institution's  relative 
exposure  to  credit  risk  and  help  achieve 
a  more  consistent  regulatory  capital 
treatment  with  the  other  financial 
regulatory  agencies.  In  accordance  with 
12  U.S.C.  2252,  "the  effective  date  of  the 
interim  final  rule  is  30  days  from  the 
date  of  publication  in  the  Federal 
Register  during  which  either  or  both 
Houses  of  Congress  aro  in  session.  Based 
on  the  records  of  the  sessions  of 
Congress,  the  effective  date  of  the 
regulations  is  May  13,  2003. 

EFFECTIVE  DATE:  The  regulation 
amending  12  CFR  part  615  published  on 
March  28,  2003  (68  FR  15045)  is 
effective  May  13,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laurie  A.  Rea,  Senior  Policy  Analyst, 
Office  of  Policy  and  Analysis,  Farm 
Credit  Administration,  McLean,  VA 
22102-5090,  (703)  883-4498,  TTY  (703) 
883-4434;  or  Jennifer  A.  Cohn,  Senior 
Attorney,  Office  of  General  Counsel. 
Farm  Credit  Administration,  McLean, 
VA  22102-5090,  (703)  883-4020,  TTY 
(703) 883-2020. 

(12  U.S.C.  22^52(a)(9)  and  (10)) 
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Dated:  May  30.  2003. 
Jeanette  C.  Brinkley. 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc  8.1-14029  Filed  5-3-03:  8:45  am) 

BILUNO  COOE  870S-O1-P 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Pari  121  ' 

RIN  3245-AE89 

Small  Buainesa  Size  Standards;  Forest 
Fire  Suppression  and  Fuels 
Management  Services 

AGENCY:  Small  Business  Administration 

(SBA). 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Small  Business 
Administration  (SBA)  is  adopting  a  size 
standard  of  $15  million  in  average 
annual  receipts  for  the  activities  of 
"Forest  Fire  Suppression  and  Fuels 
Management  Service"  classified  within 
the  "Support  Activities  for  Forestry" 
industry  (North  American  Industry 
Classification  System  (NAICS)  115310). 
This  action  will  better  define  the  size  of 
businesses  in  these  activities  that  the 
SBA  believes  should  be  eligible  for 
Federal  small  business  assistance 
programs.  The  size  standard  for  the 
remainder  of  activities  in  this  industry 
remains  at  $6  million. 
DATES:  This  rule  is  effective  July  7, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Heal,  Program  Analyst.  Office  of 
Size  Standards,  at  (202)  205-6618  or 
sizestan  dards@sba  gov. 

SUPPLEMENTARY  INFORMATION:  On  July 
19,  2002.  the  SBA  published  a  proposed 
rule  in  the  Federal  Register  (67  FR 
47480)  to  establish  a  $15  million  size 
standard  for  forest  fire  suppression  and 
fuels  management  services  under 
NAICS  code  115310.  the  Support 
Activities  for  Forestry  industry.  The 
SBA  proposed  to  establish  a  size 
standard  for  these  activities  after 
reviewing  requests  from  firms  in  the 
forestry  industry.  These  firms  believe 
that  this  action  is  warranted  in  light  of 
the  increased  emphasis  by  the  Federal 
Government  on  removing  biomass  fuels 
from  the  Nation's  forest,  the  dramatic 
increase  in  funding  for  this  effort,  and 
the  Federal  Government's  growing 
reliance  upon  the  private  sector  to 
perform  fuels  management  tasks  and  to 
suppress  forest  fires. 

Based  on  these  concerns,  the  SBA 
conducted  a  review  of  this  industry'^ 
size  standard.  In  addition  to  reviewing 
patterns  of  Federal  procurement  in  this 


industry,  it  collected  and  evaluate  data 
on  the  industry's  structure.  This  review 
involved  comparisons  of  average  firm 
size,  the  size  distribution  of  firms, 
measures  of  start-up  costs,  and  the 
degree  of  concentration  of  economic 
activity  among  very  large  firms  in  the 
industry.  Based  on  its  review  of  each  of 
these  evaluation  factors,  and  the  nature  . 
and  patterns  of  Federal  contracting  for 
forest  fire  suppression  and  fuels 
management  services,  the  SBA 
concluded  that  the  data  supported  a  size 
standard  for  forest  fire  suppression  and 
fuels  management  services  industry 
activities  of  $15  million  in  average 
annual  receipts.  The  SBA  did  not 
propose  a  change  to  the  $6  million  size 
standard  for  all  the  other  remaining 
forestry  activities  within  the  industry. 
(For  more  information  on  the  reasons  for 
the  proposed  establishment  of  a  $15 
million  size  standard,  see  the  July  19, 
2002.  proposed  rule.)  After  careful 
consideration  of  the  comments  received 
on  the  proposed  rule,  the  SBA  has 
decided  to  adopt  its  proposed  size 
standard  of  $15  million. 

Discussion  of  Comments  on  the 
Proposed  Rule 

The  SBA  received  19  conunents  on 
the  proposed  size  standard  from  eight 
environmental  and  economic 
associations,  five  firms,  three  Federal 
agencies,  two  individuals,  and  one  trade 
association.  In  summary,  eight 
commenters  supported  the  proposed 
size  standard  and  11  commenters 
opposed  that  change.  Below  is  a 
summary  of  the  major  issues  raised  by 
the  comments  received  on  the  proposed 
rule  and  the  SBA's  response. 

Comments  Supporting  a  Higher  Size 
Standard 

One  organization  supported  the 
proposed  increase  in  the  size  standard, 
but  claimed  that  the  increase  could  be 
greater  than  $15  million  due  to  the  2002 
fire  season.  This  commenter  did  not 
provide  any  supporting  statistics  or 
documentation. 

The  SBA  does  not  adopt  this 
comment.  In  the  proposed  rule,  the  SBA 
discussed  the  reasons  for  proposing  the 
size  standard  at  $1 5  million.  Even 
though  the  U.S.  Forest  Service  (USFS) 
and  Biu-eau  of  Land  Management  (BLM) 
expended  record  contract  dollars  for  the 
2002  fire  season,  the  SBA  found  that  the 
firms  impacted  the  most  were  those 
whose  revenues  were  below  $6  million 
before  the  2002  season.  Several  of  these 
firms  now  exceed  the  current  size 
standard.  The  increased  revenues  from 
this  past  fire  season  support  the  SBA's 
reasons  for  establishing  a  size  standard 
above  the  current  $6  million  level  for 


forest  fire  suppression  and  fuels 
management  services  activities.  The 
SBA  believes  that  a  $15  million  size 
standard  is  sufficient  to  allow  these 
companies  to  grow  to  a  size  to  meet  the 
capital  requirements  of  forest  fire 
suppression  and  fuels  management 
services  contracts.  The  SBA  is  reluctant 
to  adopt  a  higher  size  standard  than  it 
proposed  without  more  information  on 
the  structiu:e  of  the  industry  that 
demonstrates  a  stronger  basis  for  a 
higher  size  standard. 

Three  commenters  supported  the 
proposed  size  standard  because  of  the 
importance  it  has  on  firms  engaged  in 
forest  fire  suppression  and  fuels 
management  services.  One  commenter 
pointed  out  that  the  firms  performing 
these  tasks  have  been  developed 
primarily  for  Federal  Goverrunent  work. 
The  commenter  contends  "it  is  a  logical 
extension  of  the  effort  that  Federal 
agencies  have  pursued  to  allow 
companies  that  have  been  developed  for 
Federal  work  to  continue  this  work 
*  *  *  The  higher  standard  allows 
continued  growth  as  well  as  expansion 
of  the  small  business  pool  through 
subcontracting."  Another  commenter 
added  that  the  Federal  Government's 
reliance  on  the  private  sector  is 
expected  to  significantly  increase  due  to 
the  emphasis  on  contract  use  under  the 
National  Fire  Plan  and  the  effort  to 
outsource  commercial  work  that  can  be 
done  by  private  concerns. 

One  Federal  agency  expressed 
concern  about  the  shift  in  the  forestry 
'industries  away  from  logging  and  into 
forest  fire  suppression  and  fuels 
management  services.  The  commenter 
stated  that  if  a  firm  exceeds  the  size 
standard,  there  is  no  commercial  market 
for  these  types  of  firms,  as  "The 
Government  is  in  the  only  game  in 
town."  These  firms  make  up  a 
significant  portion  of  one  of  its 
contracting  offices'  fire  fighting 
resources.  It  also  pointed  out  that 
normally  small  business  set-aside 
programs  are  designed  to  help  small 
businesses  graduate  and  go  onto  bigger 
and  more  lucrative  commercial 
contracts.  In  this  industry,  the  Federal 
Government  far  exceeds  the  amoiuit  of 
work  done  by  private  landowners,  or 
even  by  the  states  and  counties. 

The  SBA  agrees  with  these  comments. 
As  stated  in  the  preamble  to  the 
proposed  rule,  over  the  last  several 
years  the  Federal  Government  has 
placed  greater  reliance  upon  contractors 
to  perform  these  services,  resulting  in  a 
dramatic  increase  in  contract  funding 
for  forest  fire  suppression  and  fuels 
management  activities.  This  is 
especially  true  in  the  western  part  of  the 
coimtry  where  the  Federal  Government 
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owns  vast  amounts  of  land.  This 
development  has  significantly  changed 
the  size  structure  of  firms  engaged  in 
these  activities,  and  supports  the  need 
to  establish  a  higher  size  standard. 
Two  commenters  cited  increased 
contractor  costs  as  a  basis  for  increasing 
.  the  size  standard.  One  commenter 
identified  the  increasing  prevailing 
wages  mandated  by  the  U.S.  Department 
of  Labor;  the  increases  in  fuels  costs  for 
mechanical  equipment,  chain  saws,  and 
drip  torches  for  igniting  prescribed  fires; 
and  the  use  of  specialty  personal 
protective  clothing  and  equipment  as 
factors  leading  to  the  increased  costs. 
Another  commenter  applauded  the 
SBA's  acknowledgment  of  the  increased 
capital  costs  placed  upon  companies 
due  to  the  Federal  Government's 
reliance  upon  these  firms. 

The  SBA  agrees  with  these  comments. 
As  stated  in  the  proposed  rule,  because 
of  the  shift  in  forest  fire  fighting  and 
fuels  management  services  policies  by 
the  Federal  Government,  many  firms 
have  had  to  make  capital  investments  in 
equipment  and  specialized  clothing.  In 
addition,  the  SBA  obtained  from  the 
National  Interagency  Fire  Center  (NIFC) 
information  on  the  average  fire  crew 
labor  costs  for  fiscal  year  2002.  This 
information  shows  that  the  Federal 
Government's  labor  costs  contracted  for 
fire  crews  range  between  $23  and  $35 
per  hoiu,  with  an  average  being  $30  per 
hour.  The  level  of  labor  costs  and 
capital  investments  supports  the  SBA's 
proposal  for  a  higher  size  standard. 

One  Federed  agency  commented  that 
the  increase  will  benefit  the 
Government  by  increasing  the  number 
of  viable  small  businesses  eligible  for 
small  business  set-aside  awards  for 
forest  fire  suppression  and  fuels 
management  services.  This  agency 
noted  that  it  has  witnessed  a  decreasing 
number  of  business  bidding  on  fuels 
reduction  road  maintenance  contracts. 
Many  of  the  firms  no  longer  qualify 
under  the  $6  million  size  standard. 
Many  of  these  firms  qualify  under  the 
higher  size  standard  of  their  primary 
industry  (e.g.,  Other  Waste  Collection 
(which  includes  brush  removal)  with  a 
$10.5  million  size  standard  and  Site 
Preparation  Contractors  with  a  $12 
million  size  standard).  In  addition,  the 
agency  is  aware  of  one  contractor  who 
is  already  hiring  fewer  crews  and 
refusing  fire  assigiunents  in  order  to  stay 
under  the  size  standard. 

The  agency  also  expressed  concern 
that  it  may  receive  little  or  no 
competition  for  small  business  set-aside 
projects  because  of  the  number  of  firms 
doing  fire  suppression  work  and  who 
have  also  qualified  to  do  prescribed 
bums  are  at  or  above  the  crurent  size 


standard.  The  conunenter  pointed  out 
that  substantial  costs  are  inciured  in  the 
acquisition  and  maintenance  of 
equipment  as  well  as  the  training  and 
retention  of  quality  employees.  In 
addition,  the  agency  has  several 
contractors  who  are  now  running  crews 
under  State  contracts,  and  "with  the 
number  of  fire  emergencies  in  the  2 
years;  these  firms  are  near  or  at  the 
current  size  standard." 

The  .agency's  conunents  support  the 
SBA's  findings  discussed  in  the 
proposed  "-ule  that  due  to  the  increased 
funding  for  fuels  management  services 
and  the  severe  fire  seasons,  many  firms 
who  perform  these  services  for  the 
Federal  Government  have  had  a 
significant  increase  in  their  revenues. 
Without  an  increase  to  the  size 
standard,  the  Federal  Government  may 
help  small  business  to  develop  their 
abilities  in  forest  fire  suppression  and 
fuels  management  services  only  to  have 
them  either  restrict  their  growth  or  force 
the  agency  to  find  and  develop  a  new 
group  of  inexperienced  firms.  This, 
coupled  with  the  earlier  comment  that 
the  Federal  Government  is  the  primary 
source  of  revenues  for  the  industry, 
strongly  supports  increasing  the  current 
size  standard. 

Conunents  Opposing  a  Size  Standard 
Increase  ^ 

Four  commenters  opposed  an  increase 
to  the  ciurent  size  standard  because 
they  believe  that  there  are  ample  small 
businesses  to  perform  fuels  management 
services.  One  of  these  commenters 
provided  calendar  year  2000  data  on  the 
number  of  employees  in  the  Support 
Activities  for  Forestry  industry  for  the 
State  of  Oregon  from  the  U.S.  Biu^au  of 
Census'  County  Business  Patterns 
statistical  database.  These  data  show 
that  firms  with  99  or  less  employees 
comprise  97%  of  the  firms  in  Oregon, 
while  60%  of  the  firms  have  four 
employees  or  less.  This  conunenter  also 
stated  that  in  fiscal  year  2001,  using  the 
BLM  and  the  USFS  databases  for 
contracts  awarded  to  finrio  in  the  States 
of  Oregon  and  Washington,  $87  million 
was  expended  for  forestry  services.  The 
average  income  per  contractor  was 
$156,000,  vdth  the  l^est  contractor 
capturing  $7.2  million.  Only  16  firms 
captiu«d  more  than  $1  million  in  work, 
while  396  captiu^d  contracts  totaling 
$100,000. 

The  SBA  does  not  agree  with  the 
conunent  that  a  size  standard  increase  is 
unnecessary.  The  information  presented 
by  one  of  the  commenters  does  not 
accurately  reflect  all  firms,  nationwide, 
that  are  involved  in  forest  fire 
suppression  and  fuels  management 
services.  When  developing  size 


standards,  the  SBA  looks  at  industry 
statistics  on  a  national  level,  as  its  size 
standards  affect  all  industry'  firms  and 
Federal  programs.  One  commenter 
relied  on  a  Census  Bureau  report  for  the 
State  of  Oregon  that  presented 
information  only  on  the  number  of 
employees  in  the  Support  Activities  for 
Forestry  industry.  This  report  did  not 
give  data  on  industry  receipts,  which  is 
a  more  acciuate  representation  of  the 
size  distribution  of  firms  in  this 
industry  because  of  its  seasonal  nature. 
The  SBA's  reasons  for  using  receipts 
,  instead  of  employees  were  discussed  in 
the  proposed  rule.  In  addition,  the 
information  presented  by  these 
commenters  was  for  the  entire  Support 
Activities  for  Forest  industry  in  Oregon, 
which  includes  firms  that  estimate 
timber,  provide  forest  pest  control 
services,  consultant  on  wood  attributes 
and  reforestation,  plant  trees,  and 
provide  land  treatment  services.  As 
explained  in  the  proposed  rule,  the  SBA 
could  not  use  the  Census  Bureau  data  it 
usually  relies  upon  to  evaluate  industrv 
structure.  Although  that  database  (a 
special  tabulation  of  the  1997  Economic 
Census)  provides  national  industry*  data 
on  firms  by  receipts  size,  it  does  not 
provide  firm  data  on  specific  activities 
within  the  industry'.  Moreover,  the 
significant  increase  in  spending  <for 
forest  fire  suppression  and  fuels 
management  services  occurred  after  the 
1997  Economic  Census,  and  thus,  the 
data  do  not  reflect  the  impact  of  this 
increased  spending  on  the  size 
distribution  of  firms  in  the  industry. 

This  conunenter  also  presented        * 
Federal  contract  awards  limited  to  firms 
in  the  States  of  Oregon  and  Washington 
for  all  forestry  support  services.  As 
stated  in  the  proposed  rule,  the  SBA 
obtained  information  from  the  Federal 
Data  Procurement  Center  on  forest  fire 
suppression  and  fuels  management 
services  contract  awards  from  fiscal 
years  1998—2000,  which  showed  that 
the  contract  awards  to  firms  increased 
from  $29  million  in  fiscal  year  1998  to 
$173  million  in  fiscal  year  2000.  During 
■that  period  the  percentage  of  Federal 
contract  award  dollars  to  small  business 
for  forest  fire  suppression  decreased 
from  76%  to  51%.  Diu-ing  the  period  of 
1998  through  the  first  two  quarters  of 
fiscal  year  2002,  the  percentage  of 
Federal  contract  award  dollars  to  small 
business  for  fuels  management 
decreased  from  100%  to  75%.  The  SB^ 
believes  that  these  trends  reflect  the 
changing  composition  of  businesses  in 
forest  fire  suppression  and  fuels 
management  services  and  the  need  to 
establish  a  new  size  standard. 

Two  commenters  stated  that  the 
SBA's  approximation  for  forest  fire 


r  *  • 

33350  Federal  Register/ Vol.  68.  No.  107 /Wednesday.  June  4.  2003 /Rules  and  Regulations 


suppression  firm  size  is  unrealisticaily 
large.  These  commenters  stated  that  the 
SBA's  estimate  of  20  fire  crews  (one 
crew  has  20  members)  for  90  days  is 
overestimated.  They  pointed  out  that 
the  largest  firms  in  the  Pacific 
Northwest  have  10  crews,  and  that  60 
days  is  more  of  a  realistic  fire  season. 
One  of  these  commenters  also  used  a 
labor  cost  of  $20.25  per  hour. 

The  SBA  does  not  agree  with  this 
comment.  In  the  proposed  rule,  the  SBA 
stated  that  it  had  received  a  request 
from  an  organization,  representing  forest 
fire  suppression  firms,  to  increase  the 


size  standard  for  forest  fire  suppression 
and  fuels  management  services  to  500 
employees  or  $27.5  million.  This 
organization  justified  its 
recommendations,  in  part,  by  stating 
that  20  fire  crews  for  90  days  could 
generate  $10.8  million. 

The  SBA  obtained  information  on  fire 
crew  lists  and  labor  and  engine  rates  on 
the  national  fire  fighting  contract  from 
NIFC  for  the  2002  season.  The  national 
average  labor  rate  for  fire  crews  was  $30 
per  hour  and  the  average  rate  for  a  fire 
engine  was  $1,500  per  day.  The  average 
number  of  fire  crews  was  four  and  the 


average  number  of  engines  was  three.  In 
addition,  the  2002  fire  season  was 
unusually  long,  starting  in  April  and 
ending  in  October,  a  150-180  day 
season.  Using  this  information  the  SBA 
calculated  the  potential  revenues  of 
firms  engaged  in  forest  fire  suppression. 
With  the  extended  fire  season,  the  SBA 
recognized  that  the  crews  would  not 
work  everyday,  and  used  a  120  estimate 
of  days  crews  worked.  The  table  below 
estimates  the  potential  revenues  by  the 
number  of  crews. 


Table  1. 

—Potential  Revenues  by  Number  of  crews 

«                • 

Average  hourly  rate 

12  hour 
work  day 

Average 
days  worked 

#of20 
person 
crews 

Total  #  of- 
employees 

Potential 

2002 
revenues 

S30  

$30  

$30  

A. 

12 
12 
12 

120 
120 
120 

4 

9 

15 

80 
180 
300 

$3.5M 

$7.8M 

$12.9M 

Using  these  estimates,  the  average 
firm  with  four  crews  would  have  the 
potential  to  generate  $3.5  million  in 
revenues  just  fi'om  forest  fire 
suppression^ctivities.  Add  in  the  cost 
of  three  fire  engines  at  $1,500  per 
engine,  $4,500  per  day,  for  the  120  days. 
$540,000,  and  the  average  firm's  2002 
revenues  for  just  fire  suppression  is 
greater  than  $4  million.  Given  that  many 
of  the  firms  that  fight  forest  fires  are  in 
other  industries,  these  firms  potentially 
will  have  revenues  in  excess  of  $6 
million.  The  SBA  believes  that  the  size  ' 
standard  must  be  set  at  a  level  above  $6 
million  to  properly  take  into  account 
these  higher  cost  activities. 

Two  commenters  stated  that 
increasing  the  size  standard  will  cause 
greater  market  concentration  in  the  fuels 
management  services.  Two  other 
commenters  stated  that  an  increase 
would  allow  for  "dominant  industries" 
to  out-compete  small  businesses.  ' 

The  SBA  disagrees  with  these 
comments.  Federal  procurement 
statistics  show  that  there  has  been  a 
dramatic  drop  in  the  percentage  of 
award  dollars  going  to  small  business  in 
fuels  management  services.  In  1998, 
100%  went  to  small  businesses. 
However,  in  the  first  two  quarters  of 
fiscal  year  2002  small  business  captured 
only  75%  of  the  award  dollars.  The 
percentage  of  contract  dollars  going  to 
small  business  will  continue  to  decrease 
because  of  the  dramatic  increase  in  fire 
suppression  dollars  in  2002,  the  growth 
in  Federal  monies  for  fuels  reduction, 
and  because  many  of  the  fuels 
management  firms  also  are  forest  fire 
suppression  contractors.  As  discussed 


in  the  proposed  rule,  the  SBA  believes 
that  increasing  the  size  standard  will 
increase  competition  in  the  industry, 
thereby  increasing  opportimities  for 
small  business. 

Seven  conunenters  stated  that  the 
problem  of  size  growth  stems  from  the 
way  the  Federal  Government  is  issuing 
contracts,  i.e.,  the  size  of  each 
requirement,  the  use  of  Request  for 
Proposals  and  Indefinite  Delivery 
Indefinite  Quantity  (IDIQ)  type 
contracts,  and  the  bundling  of 
requirements.  Two  of  these  conunenters 
recommended  that  Federal  land 
management  agencies  issue  smaller 
contracts  that  would  be  accessible  to 
smaller  businesses.  Both  claimed  that 
the  rapid  growth  of  the  largest  firms  in 
the  industry  is  a  result  of  the  Federal 
Government  offering  increasing  large 
contracts. 

The  SBA  does  not  agree  with  this 
comment.  The  SBA  reviewed  the  fiscal 
year  2003  procurement  forecasts  for  the 
BLM  and  USPS  and  found  that  these 
agencies  were  structuring  their 
requirements  for  specific  areas  and  not 
offering  large  bundled  contracts.  All  but 
two  of  the  BLM's  fiscal  year  2003 
projected  solicitations  and  three  of  the 
USPS  fiscal  year  2003  projected 
solicitations  have  estimated  values  not 
to  exceed  $250,000.  Also,  this  issue  is 
not  relevant  to  adopting  or  rejecting  the 
proposed  size  standard.  Additionally, 
issues  concerning  contract  bundling 
relate  to  the  structuring  of  individual 
procurements  and  therefore  are  separate 
from  the  SBA's  determination  of  the 
appropriate  small  business  size  standard 
for  a  particular  industry..  For  more 


information  about  the  SBA's  efforts  to 
address  the  impact  of  contract  bundling 
on  small  businesses,  see  its  recently 
proposed  rule  on  this  issue  (68  FR  5134, 
dated  January  31,  2003). 
.     One  commenter  stated  that  $15 
million  was  not  a  small  business.  In 
fact,  this  commenter  stated  that  $1 
million  is  larger  than  any  small  business 
operation  existing  in  her  area.  The 
commenter  claimed  that  a  $15  million 
business  would  not  be  a  local  forestry 
small  business. 

The  SBA  does  not  agree  with  this 
recommendation.  Firms  with  revenues 
below  $1  million  are  not  representative 
of  all  small  businesses  that  peribrm 
forest  fire  suppression  and  fuels 
management  contracts.  Data  the  SBA 
analyzed  on  firms  engaged  in  forest  fire 
suppression  and  fuels  management 
services  clearly  support  a  size  standard 
above  the  current  $6  million  size 
standard.  ' 

Separate  Forest  Fire  Suppression  and 
Fuels  Management  Services  Categories 

The  SBA  received  five  comments 
recommending  that  forest  fire 
suppression  be  separated  from  fuels 
management  services.  All  five 
commenters  claimed  that  many  of  the 
small  firms  were  well  below  the  current 
size  standard  and  are  capable  of  doing 
fuels  management  services.  Three  of 
these  commenters  acknowledge  that  the 
forest  fire  suppression  activity  may  have 
higher  capital  costs,  start  up  costs,  and 
training  costs.  These  firms  stated  that 
the  capital  costs,  start  up  costs,  and 
training  needs  may  be  more  limited  for 
fuels  management  services.  Two 
commenters  claimed  that  combining 
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these  two  activities  into  one  industry 
activity  may  inaccurately  merge 
businesses  of  two  different  types 
together.  Two  different  commenters 
stated  that  fuels  management  firms  are 
more  like  firms  in  other  forestry  services 
than  they  are  like  forest  fire  suppression 
firms.  The  equipment  and  skill  levels 
for  mechanical  thinning  are  unrelated  to 
fire  suppression  equipment. 

The  SBA  acknowledges  that  some 
misinterpretation  may  have  been  caused 
by  combining  forest  fire  suppression 
and  fuels  management  services  into  a 
single  sub-industry  description.  Both 
are  separate  activities  under  the  Support 
Activities  for  Forestry  industry.  Instead 
of  listing  one  exemption  for  both  forest 
fire  suppression  and  fuels  management 
-services,  the  SBA  will  modify  its  table 
of  small  business  size  standards  by 
listing  two  separate  exceptions  under 
Support  Activities  for  Forestry-rone  for 
forest'  fire  suppression  and  one  for  fuels 
management  services. 

The  SBA  does  not  agree  with  the 
comments  regarding  mechanical 
thinning,  capital  costs,  training,  and 
sldll  levels.  Mechanical  thinning  is  only 
one  aspect  of  fuels  management 
services.  As  stated  in  the  definition  of 
fuels  management  services  in.the 
proposed  rule,  this  activity  also  involves 
prescribed  fire,  establishment  of  fuel 
breaks,  as  well  as  thinning,  pruning,  and 
piling.  In  addition,  contracts  for  these 
services  include  the  removal  and/or 
disposal  of  biomass.  The  use  of 
prescribed  fire  for  these  services 
requires  firms  experienced  in 
controlling  forest  fires.  Firms  who 
perform  this  portion  of  fuels 
management  have  expended  capital  on 
fire  retardant  clothing,  fire  fighting 
equipment,  and  training.  These  firms 
also  pay  higher  insiirance  premiums 
because  of  the  danger  in  working  with 
controlled  fire.  These  firms,  along  with 
their  fire  engines,  are  also  certified  for 
controlling  fires  by  the  USPS.  Firms  that 
establish  fuel  breaks  as  part  of  their  fuel 
management  services,  require  capital 
investment  in  heavy  equipment  such  as 
yarders,  and  earth  moving  equipment. 
Many  times,  these  firms  are  also 
involved  as  excavation  contractors  and 
heavy  equipment  contractors  (site 
preparation  contractors  have  a  $12 
miillion  size  standard  and  heavy 
equipment  contractors  have  a  $28.5 
million  size  standard).  In  addition,  fuels 
management  contracts  may  include  the 
removal  and/or  disposal  of  the  biomeiss 
(brush  removal  contractors  have  a  size 
standard  of  $10.5  million  size  standard). 
Fuels  management  services  is  not 
limited  to  mechanical  thinning,  as 
suggested  by  some  commenters.  The 
costs,  training,  and  equipment  for 


various  fuels  management  contractors 
may  be  just  as  high  as  for  forest  fire 
suppression  contractors.  ,"\ 

Perioflic  Reviews  and  Adfustments 
Aside  From  Inflationary  Adjustments 

One  commenter  recommended  that 
the  SBA  perform  periodic  reviews  on 
the  Forestry  industry  aside  fi-om 
inflationary  adjustments.  The  SBA 
agrees  "with  this  comment.  As  stated  in 
the  proposed  rule,  the  SBA  would 
continue  to  monitor  this  activity  in  the 
future  to  determine  if  emother  increase 
is  warranted.  If  the  review  shows  that 
another  change  in  the  size  standard  is 
needed,  the  SBA  will  issue  a  proposed 
rule,  outlining  the  reasons  for  the 
change. 

Use  of  Receipts  Over  Number  of 
Employees 

One  commenter,  a  contracting  officer, 
supported  the  SBA's  decision  to 
establish  this  size  standard  by  receipts 
instead  of  number  of  employees  because 
of  the  great  fluctuation  in  employment 
which  rises  and  falls  throughout  the 
year  due  to  the  fire  suppression  season. 
During  a.severe  fire  season,  like  2002. 
some  firms'may  operate  25  20-person 
crews  for  a  period  of  weeks  or  a  few 
months.  The  number  of  employees  then 
drops  to  the  amount  needed  to  conduct 
fuels  management. 

As  discussed  in  the  proposed  rule,  the 
SBA  believes  that  using  a  number  of 
employees  size  standard  is  not 
appropriate  for  forest  fire  suppression 
and  fuels  management  services,  as  most 
firms  performing  these  activities  have 
fluctuating  numbers  of  employees 
because  of  the  seasonal  nature  of  forest 
fire  suppression.  A  receipts-based  size 
standard  is  a  more  appropriate  measure 
of  a  firm's  operations  in  these  activities. 

Contrary  to  National  Fire  Plan 

Three  commenters  stated  that  the 
SBA's  actions  would  be  contrary  to  the 
National  Fire  Plan,  which  was 
developed  to  reduce  forest  fire  hazards 
and  increase  preparedness  for  fire 
suppression.  All  three  emphasized  that 
Congress'  approach  was  not  to  create 
larger  businesses  but  to  build  new 
capacity  in  rural  communities  near 
nationsd  forests  and  other  public  lands, 
and  that  they  provided  authority  ta 
direct  work  to  small  and  micro 
businesses. 

The  SBA  does  not  agree  with  this 
comment.  The  SBA  believes  its  actions 
are  aligned  with  Congress'  intent  for  the 
National  Fire  Plan.  Because  of  the 
devastating  fire  seasons  during  the  past 
5  years,  and  the  establishment  of 
National  Fire  Plan,  funding  to  firms  in 
forest  fire  suppression  and  fuels 


management  services  has  dramatically 
increased.  With  this  rule  and  because  of 
the  National  Fire  Plan,  the  SBA  is . 
•recognizing  the  effect  this  dramatic 
increase  in  funding  has  had,  and  will 
continue  to  haye,  on  firms  in  this 
industry. 

Workers'  Health  and  Safety  in  Jeopardy 

One  conunenter  claimed  that 
increasing  the  size  standard  would 
"^allow  firms  to  grow  beyond  the  point 
where  contractors  can  ensure  adequate 
attention  to  worker  health  and  safety." 
This  issue  does  not  pertain  to  factors 
related  to  establishing  a  size  standard. 
Health  and  safety  issues -are  the  function 
of  the  administrative  contracting  officer 
as  they  monitor  the  compliance  with  the 
clauses  in  the  contract  that  regulate 
these  issues. 

Negative  Environmental  Outcome 

One  commenter  stated  that  the  SBA 
actions  would  "open  the  doors  to  the 
potentially  damaging  new  industry  of 
removing  unsustainable  quantities  of 
biomass  fuel  fi-om  the  nation's  forest." 
This  comment  deals  with  environmental 
issues  and  does  not  relate  to  the  size  of 
a  firm  in  the  forest  fire  suppression  and 
fuels  management  services. 

Compliance  With  Executive  Orders 
12866, 12988,  and  13132,  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Ch.  35),  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612) 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  that  the 
proposed  rule  is  a  significant  regulatory 
action  for  piuposes  of  Executive  Order 
12866.  Size  standards  determine  which 
businesses  are  eligible  for  Federal  small 
business  programs.  This  is  not  a  major 
rule  under  the  Congressional  Review 
Act,  5  U.S.C.  800.  For  ptirposes  of 
Executive  Order  12988,  the  SBA  has       ^ 
determined  that  this  rule  is  drafted,  to 
the  extent  practicable,  in  accordance 
with  the  standards  set  forth  in  that 
order.  For  purposes  of  Executive  Order 
13132,  the  SBA  has  determined  that  this 
rule  does  not  have  any  federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment.  For  the 
purpose  of  the  P^erwork  Reduction 
Act,  44  U.S.C.  Ch.  35,  the  SBA  has 
determined  that  this  rule  would  not 
impose  new  reporting  or  record  keeping 
requirements.  Below  is  a  regulatory 
impact  analysis  of  this  size  standard 
change. 

Regulatory  Impact  Analysis 

1.  Is  There  a  Need  for  the  Regulatory 
Action? 

The  SBA  is  chartered  to  aid  and^assist 
small  businesses  through  a  variety  of 
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financial,  procurement,  business 
development,  and  advocacy  programs. 
To  effectively  assist  intended 
beneficiaries  of  these  programs,  the  SBA 
must  establish  distinct  definitions  of 
which  businesses  are  deemed  small 
l>usinesses.  The  Small  Business  Act  (15 
U.S.C.  632(a))  delegates  to  the  SBA 
Administrator  the  responsibility  for 
establishing  small  business  definitions. 
It  also  requires  that  small  business 
definitions  vary  to  reflect  industry 
differences.  The  preamble  of  this  rule 
explains  the  approach  the  SBA  follows 
when  analyzing  a  size  standard  for  a 
particular  industry.  Based  on  that 
analysis,  the  SBA  believes  that  a  size 
standard  for  forest  fire  suppression  and 
fuels  management  services  is  needed  to 
better  define  small  businesses  engaged 
in  these  industry  activities. 

•  2.  What  Are  the  Potential  Benefits  and 
Costs  of  This  Regulatory  Action? 

The  most  significant  benefit  to 
bxisinesses  obtaining  small  business 
status  as  a  result  of  this  rule  is  eligibility 
for  Federal  small  business  assistance 
programs.  Under  this  rule, 
approximately  50  to  60  additional  firms 
\  will  obtain  small  business  status  and 
become  eligible  for  these  programs. 
These  programs  include  the  SBA's 
financial  assistance  programs  and 
Federal  procurement  preference 
programs  for  small  businesses,  8(a) 
firms,  small  disadvantaged  businesses 
(SDB),  and  small  businesses  located  in 
Historically  Underutilized  Business 
Zones  (HUBZone).  including  the 
application  of  a  HUBZone  or  SDB  price 
evaluation  preference  or  adjustment  for 
contracts  awarded  through  full  and 
open  competition.  Through  the 
assistance  of  these  programs,  small 
businesses  may  benefit  by  becoming 
more  knowledgeable,  stable,  and 
competitive  businesses. 

Otner  Federal  agencies  also  use  the 
SBA  size  standards  for  a  variety  of 
regulatory  and  program  purposes.  In 
situations  where  the  SBA's  size 
standard  is  not  appropriate  for  an 
agency's  program,  the  agency  may 
establish  its  own  size  standards  with  the 
approval  of  the  SBA  Administrator  (see 
13  CFR  121.902). 

The  benefits  of  a  size  standard 
increase  to  a  more  appropriate  level 
would  accrue  tb  three  groups:  (1) 
Businesses  that  benefit  by  gaining  small 
business  status  from  the  proposed  size 
standards  and  use  small  business 
assistance  programs;  (2)  growing  small 
businesses  that  may  exceed  the  current 
size  standards  in  the  near  futiire  and 
who  will  retain  small  business  status 
from  the  proposed  size  standards;  and 
(3)  Federal  agencies  that  award 


contracts  under  procurement  programs 
that  require  small  business  status. 

Newly  defined  small  businesses 
would  benefit  from  the  SBA's  financial 
programs,  in  particular  its  7(a) 
Guaranteed  Loan  program.  Under  this 
program  the  SBA  estimates  that 
$100,000  in  new  Federal  loan 
guarantees  could  be  made  to  the  newly 
defined  small  businesses.  Because  of  the 
size  of  the  loan  guarantees,  most  loans 
are  made  to  small  businesses  well  below 
the  size  standard.  Thus,  increasing  the 
size  standard  to  include  50  to  60 
additional  businesses  will  likely  result 
in  only  one  or  two  small  business 
guaranteed  loans  to  businesses  in  this 
industry. 

The  newly  defined  small  businesses 
would  also  benefit  from  the  SBA's 
Economic  Injury  Disaster  Loan  (EIDL) 
program.  Since  this  program  is 
contingent  upon  the  occurrence  and 
severity  of  a  disaster,  no  meaningful 
estimate  of  benefits  can  be  projected. 
During  fiscal  years  2001-02,  however, 
no  loans  were  made  to  firms  in  the 
Support  Activities  for  Forestry  industry. 

Awards  to  small  businesses  for  forest 
fire  suppression  and  fuels  management 
services  have  decreased  27%  over  the 
last  three  fiscal  years.  Small  business 
award  dollars  to  firms  in  the  forestry 
services  activities,  most  of  which  were 
for  forest  fire  suppression  and  fuels 
management  services,  amounted  to  $185 
million.  If  this  rule  becomes  final,  small 
business  status  would  be  restored  to 
several  firms  that  have  lost  small 
business  status  because  of  the  rapid 
growth  in  Federal  funding  and 
contracting  in  this  industry.  The  SBA 
estimates  that  firms  gaining  small 
business  status  could  potentially  obtain 
Federal  contracts  worth  $50  million  per 
year  ($185  million  x  27%)  under  the 
small  business  set-aside  program,  the 
8(a)  and  HUBZone  programs,  or 
unrestricted  contracts. 

Federal  agencies  may  benefit  ftt)m  the 
higher  size  standards  if  the  newly 
defined  and  expanding  small  businesses 
compete  for  more  set-aside 
procurements.  The  larger  base  of  small 
businesses  would  likely  increase 
competition  and  lower  the  prices  on  set- 
aside  procurements.  A  large  base  of 
small  businesses  may  create  an 
incentive  for  Federal  agencies  to  set 
aside  more  procurements,  thus  creating 
greater  opportimities  for  all  small 
businesses.  Federal  contractors  with 
small  business  subcontracting  goals  may 
also  benefit  from  a  larger  pool  of  small 
businesses  by  enabling  them  to  better 
achieve  their  subcontracting  goals  at 
lower  prices.  No  estimate  of  cost  savings 
from  these  contracting  decisions  can  be 
made  since  data  are  not  available  to 


directly  measure  price  or  competitive 
trends  on  Federal  contracts. 

To  the  extent  that  approximately  50  to 
60  additional  firms  could  become  active 
in  Federal  Government  programs,  this 
may  entail  some  additional 
administrative  costs  to  the  Federal 
Government  associated  with  additional 
bidders  for  Federal  small  business 
procurement  programs,  additional  firms 
seeking  the  SBA  guaranteed  lending 
programs,  and  additional  firms  eligible 
for  enrollment  in  the  SBA's  PRO-Net 
database  program.  Among  businesses  in 
this  group  seeking  the  SBA  assistance, 
there  will  be  some  additional  costs 
associated  with  compliance  and 
verification  of  small  business  status  and 
protests  of  small  business  status.  These 
costs  are  likely  to  generate  minimal 
incremental  costs  since  mechanisms  are 
currently  in  place  to  handle  these 
administrative  requirements. 

The  costs  to  the  Federal  Government 
may  be  higher  on  some  Federal 
contracts  as  a  result  of  this  rule.  With 
greater  numbers  of  businesses  defined 
as  small,  Federal  agencies  may  choose 
to  set  aside  more  contracts  for 
competition  among  small  businesses 
rather  than  using  fiiill  and  open 
competition.  The  movement  from 
uru'estricted  to  set-aside  contracting  is 
likely  to  result  in  competition  among 
fewer  bidders  for  a  contract.  Also, 
higher  costs  may  result  if  additional  full 
and  open  contracts  are  awarded  to 
HUBZone  and  SDB  businesses  as  a 
result  of  a  price  evaluation  preference. 
However,  the  additional  costs  associated 
with  fewer  bidders  are  likely  to  be 
minor  since  procurements  may  be  set 
aside  for  small  businesses  or  under  the 
8(a),  and  HUBZone  programs  only  if 
awards  are  expected  to  be  made  at  fair 
and  reasonable  prices. 

The  new  size  standard  may  have 
distributional  effects  among  large  and 
small  businesses.  Although  the  actual 
outcome  of  the  gains  and  losses  among 
small  and  large  businesses  cannot  be 
estimated  with  certainty,  several  trends 
are  likely  to  emerge.  First,  a  transfer  of 
some  Federal  contracts  to  small 
businesses  from  large  businesses.  Large 
businesses  may  have  fewer  Federal 
contract  opportunities  as  Federal 
agencies  decide  to  set  aside  more 
Federal  procurements  for  small 
businesses.  Also,  some  Federal  contracts 
may  be  awarded  to  HUBZone  or  SDB 
businesses  instead  of  large  businesses 
since  those  two  categories  of  small 
businesses  are  eligible  for  price 
evaluation  preferences  for  contracts 
competed  on  a  full  and  open  basis. 
Similarly,  currently  defined  small 
businesses  may  obtain  fewer  Federal 
contracts  due  to  the  increased 
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competition  from  more  businesses 
defined  as  small.  This  transfer  may  be 
offset  by  a  greater  nimiber  of  Federal 
procurements  set  aside  for  all  small 
businesses.  The  potential  transfer  of 
contracts  away  from  large  and  currently 
defined  small  businesses  would  be 
limited  by  the  newly  defined  and 
expanding  small  businesses  that  were 
willing  and  able  to  sell  to  the  Federal 
Government.  The  potential 
distributional  impacts  of  these  transfers 
cannot  be  estimated  with  any  degree  of 
precision  since  the  data  on  the  size  of 
business  receiving  a  Federal  contract  are 
limited  to  identifying  small  or  other- 
than-small  businesses. 

The  revision  to  the  current  size 
standard  for  forest  fire  suppression  and 
fuels  management  services  is  consistent 
with  the  SBA's  statutory  mandate  to 
assist  small  businesses.  This  regulatory 
action  promotes  the  Administrator's 
objectives.  One  of  the  SBA's  goals  in 
support  of  the  Administrator's 
objectives  is  to  help  individual  small 
businesses  succeed  through  fair  and 
equitable  access  to  capital  and  credit. 
Federal  Government  contracts,  and 
management  and  technical  assistance. 
Reviewing  cuid  modifying  size  standards 
when  appropriate  ensures  that  intended 
beneficiaries  have  access  to  small 
business  programs  designed  to  assist 
them.  Size  standards  do  not  interfere 
with  State,  local,  and  tribal  governments 
in  the  exercise  of  their  government 
functions.  In  a  few  cases,  State  and  local 
governments  have  volimtarily  adopted 
the  SBA's  size  stemdards  for  their 
programs  to  eliminate  the  need  to 
establish  an  administrative  mechanism 
for  developing  their  own  size  standards. 

Final  Regulatory  Flexibility  Analysis 

Under  the  Regulatory  Flexibility  Act 
(RFA),  this  rule  may  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  SBA  estimates  that  an 
additional  50  to  60  businesses  may         ' 
obtain  small  business  status  as  a  result 
of  this  rule.  Also,  small  businesses  may 
obtain  an  additional  $50  million  in 
Federal  contracts.  » 

The  size  standard  may  also  affect 
small  businesses  participating  in 
programs  of  other  agencies  that  use  the 
SBA  size  standards.  As  a  practical 
matter,  however,  the  SBA  cannot 
estimate  the  impact  of  a  size  standard 
change  on  each  and  every  Federal 
program  that  uses  its  size  standards.  In 
cases  where  an  SBA  size  standard  is  not 
appropriate,  the  Small  Business  Act  and 
the  SBA's  regulations  allow  Federal 
agencies  to  develop  different  size 
standards  with  the  approval  of  the  SBA 
Administrator  (13  CFR  121.902).  For 
purposes  of  a  regulatory  flexibility 


analysis,  agencies  must  consult  with  the 
SBA's  Office  of  Advocacy  when 
developing  different  size  standards  for 
their  programs  (13  CFR  121.902(b)(4)). 

Immediately  below,  the  SBA  sets  forth 
a  final  regulatory  flexibility  analysis 
(FRFA)  of  this  rule  addressing  the  need 
for  and  objective  of  the  rule;  a 
description  and  estimate  of  small 
entities  to  which  the  rule  will  apply;  the 
projected  reporting,  record  keeping,  and 
other  compliance  requirements  of  the 
rule;  the  relevant  Federal  rules  which 
may  duplicate,  overlap  or  conflict  with 
the  rule;  and  alternatives  to  the  final 
rule  considered  by  the  SBA  that 
minimize  the  impact  on  small 
businesses. 

(1)  What  Is  the  Need  for  and  Objective 
of  the  Rule? 

The  SBA's  objective  of  this  rule  is  to 
establish  an  appropriate  small  business 
definition  of  businesses  engaged  in 
forest  fire  suppression  and  fuels 
management  services,  and  therefore, 
eligible  for  Federed  small  business 
assistance  programs.  The  significant 
increase  in  Federal  funding  and  the 
Federal  Government's  increased  use  of 
contractors  to  perform  these  services  has 
altered  the  structure  of  the  industry  and 
support  the  need  for  a  new  size  standard 
for  these  activities. 

(2)  What  Significant  Issues  Were  Raised 
by  the  Public  Comments  in  Response  to 
the  Initial  Regulatory  Flexibility  Act 
(IRFA)? 

The  SBA  received  no  comments  in 
response  to  the  IRFA  of  the  proposed 
rule. 

(3)  What  Is  the  SBA 's  Description  and 
Estimate  of  the  Number  of  Small 
Entities  to  Which  the  Rule  Will  Apply? 

The  SBA  estimates  that  200  to  300 
businesses  are  engaged  in  forest  fire 
suppression  and  fuels  management 
services.  These  businesses  come  from 
industries  in  the  Forestry  and  Logging 
Subsector  (NAICS  codes  113110, 
113210,  113310,  and  115310).  As  this  is 
ari  emerging  industry,  the  SBA 
developed  its  estimate  from  discussions 
with,  and  information  provided  by  the 
USFS,  the  BLM,  and  industry  groups. 
From  these  discussions,  the  SBA 
estimates  that  approximately  50%  of 
these  firms  are  small  businesses,  many 
of  which  may  be  currently  at  or  just 
below  the  $6  million  threshold.  With 
the  adoption  of  this  rule,  50  to  60 
additional  businesses  will  gain  small 
business  status.  Although  this  may  not 
represent  a  substantial  number  of  small 
businesses,  the  SBA  is  preparing  an 
FRFA  to  ensure  that  the  impact  on  small 
businesses  of  higher  size  standards  are 


known  and  have  been  considered.  These 
businesses  would  be  eligible  to  seek 
available  SBA  assistance  provided  that 
they  meet  other  program  requirements. 

Based  on  the  relative  size  of  these 
firms  and  the  SBA's  knowledge  of 
contracting  in  these  areas,  the  SBA 
estimates  that  small  business  coverage 
will  increase  by  12%  of  total  revenues 
in  this  activity.  These  revenue  estimates 
were  calculated  from  the  size 
distributions  of  the  parent  industries  in 
which  forest  fire  suppression  and  fuels 
management  service  firms  are  presently 
classified. 

(4)  Will  This  Rule  Impose  Any 
Additional  Reporting  or  Record  Keeping 
Requirements  on  Small  Businesses? 

A  new  size  standard  does  not  impose  ^ 
any  additional  reporting,  record  keeping 
or  other  compliance  requirements  on 
small  entities  for  the  SBA  programs.  A 
change  in  a  size  standard  would  not 
create  additional  costs  on  a  business  to 
determine  whether  or  not  it  qualifies  as 
a  small  business.  A  business  needs  to 
only  examine  existing  information  to 
determine  its  size,  such  as  Federal  tax 
"*retiuTis,  payroll  records,  and  accounting 
records.  Size  standards  determines 
"voluntary"  access  to  the  SBA  and  other 
Federal  programs  that  assist  small 
businesses,  but  does  not  impose  a 
regulatory  burden  as  they  neither 
regulate  nor  control  business  behavior. 
In  addition,  this  rule  does  not  impose 
any  new  information  collecting 
requirements  from  the  SBA  which 
requires  approval  by  OMB  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501-3520. 

(5)  What  Are  the  Steps  the  SBA  Has 
Taken  To  Minimize  the  Significant 
Economic  Impact  on  Small  Businesses? 

Most  of  the  economic  impact  on  small 
businesses  will  be  positive.  The  most 
significant  benefits  to  businesses  that 
will  obtain  small  business  status  as  a 
result  of  this  final  rule  are(l)  eligibility 
for  the  Federal  Government's 
procurement  preference  programs  for 
small  businesses,  8(a)  firms,  small 
disadvantaged  businesses,  and 
businesses  located  in  Historically 
Underutilized  Business  Zones 
(HUBZone);  and  (2)  eligibility  for  the 
.  SBA's  financial  assistance  programs 
such  as  7(a)  lousiness  loans,  504 
business  loans,  and  EIDL  assistance. 
The  SBA  estimates  that  firms  gaining 
small  business  status  could  potentially 
obtain  Federal  contracts  worth  $50 
million  per  year  luider  the  small 
business  set-aside  program,  the  8(a) 
program,  the  HUBZone  program,  or 
unrestricted  contracts.  This  represents 
approximately  27%  of  the  $185  million 
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in  total  Federal  expenditures  for  forest 
fire  suppression  and  fuels  management. 

(6)  Alternatives 

(a)  What  Are  the  Legal  Policies  or 
Factual  Reasons  for  Selecting  the 
Alternative  Adopted  in  the  Final  Rule? 

As  stated  in  the  Small  Business  Act, 
15  U.S.C.  632.  and  13  CFR  part  121.  the 
SBA  establishes  size  standards  based  on 
industry  characteristics  and  for  non- 
manufacturing  concerns  on  the  basis  of 
gross  receipts  of  a  business  concern  over 
a  period  of  3  years.  The  increased 
emphasis  by  the  Federal  Government  on 
removing  biomass  fuels  from  the 
Nation's  forests,  the  dramatic  increase 
in  funding  for  this  effort,  and  the 
Government's  growing  reliance  upon 
the  private  sector  to  perform  fuels 
management  tasks  and  to  suppress 
forest  fires  supports  establishing  a 
separate  size  standard  of  $15  million. 

(b)  What  Alternatives  Did  the  SBA 
Reject? 

One  commenter  recommended  a  $1 
million  size  standard,  stating  that  $15 
million  was  not  a  small  business.  In 
fact,  this  commenter  stated  that  $1 
million  is  larger  than  any  small  business 
operation  existing  in  the  commenter's 


area  and  that  a  $15  million  business 
would  not  be  a  local  forestry  small 
business. 

The  SBA  does  not  consider  this 
alternative  realistic.  Finns  with 
revenues  below  $1  million  are  not 
representative  of  all  small  businesses 
that  perform  forest  fire  suppression  and 
fuels  management  services.  A  $1  million 
size  standard  is  well  below  the  $6 
million  size  standard  for  all  forestry 
industries,  including  Support  Activities 
for  Forestry.  In  addition,  a  $1  million 
size  standard  is  below  the  base  size 
standard  for  non-manufacturing 
industries. 

By  adopting  the  size  standard  at  $15 
million,  the  SBA  will  minimize  the 
impact  on  the  small  businesses  in  these 
emerging  activities.  Increased  Federal 
funding  and  requirements,  the  Federal 
Government's  growing  reliance  on  the 
private  sector  for  these  services,  and  the 
severe  fire  seasons  over  the  last  several 
years  have  caused  many  firms  to 
outgrow  the  $6  million  size  standard, 
thus  reducing  small  business 
competition  for  these  services.  The  $15 
million  size  standard  will  allow  firms  in 
these  activities  to  grow  to  an 
appropriate  level  without  losing  their 
small  business  status,  but  not  to  a  level 
where  a  few  firms  would  be  able  to 


control  a  significant  portion  of  Federal 
contracts  at  the  expense  of  other  small 
businesses. 

List  of  Subiects  in  13  CFR  Part  121 

Administrative  practice  and 
procedure.  Government  procurement. 
Government  property,  Grant  programs- 
business.  Loan  programs-business. 
Small  businesses. 

■  For  the  reasons  stated  in  the  preamble, 
amend  part  121  of  title  13  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  121— SMALL  BUSINESS  SIZE 
REGULATIONS 

■  1.  The  authority  citation  of  part  121  • 
continues  to  read  as  follows: 

Autbority:  15  U.S.C.  632(a),  634(b)(6). 
637(a),  644(c)  and  662(5)  and  Sec.  304,  Pub. 
L.  103-403,  108  Stat.  4175,  4188. 

■  2.  Amend  §  121.201  as  follows: 

■  a.  In  the  table  "Small  Business  Size 
Standards  by  NAICS  Industry"  under  the 
heading  "Subsector  115 — Support 
Activities  for  Agricultiu-e  and  Forestry," 
revise  the  entry  for  115310  to  read  as 
follows;  and 

■  b.  Add  footnote  17  at  the  end  of  the 
table  to  read  as  follows: 


Small  Business  Size  Standards  by  NAICS  Industry 


NAICS  codes 


NAICS  U.S.  Industry  title 


Size 

,      Size 

standards 

standards 

in  millions 

in  number  of 

of  dollars 

employees 

SultMCtor  115— Support  Activity*  for  Agrlcuitura  and  Forastry 


115310  Support  Activities  for  Forestry  .. 

EXCEPT  Forest  Fire  Suppression ' '  

EXCEPT Fuels  Management  Services  ^^ 


-  $6.0 
"16.0 
"15.0 


.  Footnotaa 

•  •  •  •  •  •  • 

^^  NAICS  code  115310  (Support  Activities  for  Forestry)— Forest  Fire  Suppression  and  Fuels  Management  Services  are  two  components  of 
Support  Activities  for  Forestry.  Forest  Fire  Suppression  includes  establishments  whicfi  provide  services  to  fight  forest  fires.  These  firms  usually 
have  fire-fighting  crews  and  equipment.  Fuels  Management  Services  firms  provide  services  to  clear  land  of  hazardous  materials  that  would  fuel 
forest  fires.  The  treatments  used  by  these  firms  may  include  prescnbed  fire,  mechanical  removal,  establishing  fuel  breaks,  thinning,  pruning,  and 
piling. 
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Dated:  April  25,  2003. 
Hector  V.  Barreto, 

Administrator. 

[FR  Doc.  03-14037  Filed  6-3-03;  8:45  am] 

BILUNG  CODE  802S-«1-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-125-AD;  Amendment 
39-13174;  AD  2003-11-15] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-90-30  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT.  " 

ACTION:  Final  rule. 

SUIMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (ADJ, 
applicable  to  all  McDonnell  Douglas 
Model  MD-90-30  airplanes,  that 
requires  replacing  the  lanyards  on  the 
pressure  relief  door  for  the  thrust 
reverser  with  new,  improved  lanyards, 
and  doing  associated  modifications. 
Tliis  action  is  necessary  to  ensure  that 
the  lanyards  on  the  pressure  relief  door 
have  adequate  strength.  Lanyards  of 
inadequate  strength  could  allow  the 
pressure  relief  door  to  detach  from  the 
thrust  reverser  in  the.  event  that  an 
engine  bleed  air  duct  bursts,  which 
could  result  in  the  detached  door 
striking  and  damaging  the  horizontal 
stabilizer,  and  consequent  reduced 
controllability  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  July  9,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  9,  2003. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Data  and 
Service  Management,  Dept.  C1-L5A 
(D800-0024);  and  Rohr,  Inc.,  850 
Lagoon  Drive,  Chula  Vista,  California 
91910-2098.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 


Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  S.  Bond,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140L,  FAA, 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulev£ird, 
Lakewood,  California  90712-4137; 
telephone  (562)  627-5253;  fax  (562) 
627-5210. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  McDonnell 
Douglas  Model  MD-90-30  airplanes 
was  published  in  the  Federal  Register 
on  February  27,  2003  (68  FR  9034).  That 
action  proposed  to  require  replacing  the 
lanyards  on  the  pressure  relief  door  for 
the  thrust  reverser  with  new,  improved 
lanyards,  and  doing  associated 
modifications. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  aniendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Changes  to  14  CFR  Part  39/Effect  on  the 
AD 

.  On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
„  that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  However,  for  clarity  and 
consistency  in  this  final  rule,  we  have 
retained  the  language  of  the  NPRM 
regarding  that  material. 

Cost  Impact 

There  are  approximately  110 
airplanes  of  the  affected  design  in. the 
worldwide  fleet.  The  FAA  estimates  that 
21  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  8  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  be  provided  at  no  cost  to  the 
operator.  Based  on  these  figures,  the 
cost  impact  of  this  AD  on  U.S.  operators 
is  estimated  to  be  $10,080,  or  $480  per 
airplane. 

The  cost  impact  figiu^  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 


the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figiu-es  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States",  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
*have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory'  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulator^'  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  4ail3,  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 
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2003-11-15    McDonnell  Douglas: 

Amendment  39-13174.  Docket  2001- 
NM-125-AD. 

Applicability:  All  Model  MD-90-30 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modiflcation,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  the  lanyards  on  the  pressure 
relief  door  for  the  thrust  reverser  Have 
adequate  strength  so  that  the  door  will  not 
detach  from  the  thrust  reverser  in  the  event 
that  an  engine  bleed  air  duct  bursts,  which 
could  result  in  the  door  striking  and 
damaging  the  horizontal  stabilizer, 
,  actomplish  the  following: 

Replacement  of  Lanyards  on  the  Thrust 
Reverser  Pressure  Relief  Door 

(a)  Within  18  months  after  the  effective 
date  of  the  AD,  replace  the  lanyards  on  the 
pressure  relief  door  for  the  thrust  reverser 
with  new,  improved  lanyards,  and 
accomplish  associated  modifications,  per  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  MD90-78-048,  dated 
February  15,  2001.  The  associated 
modifications  include  removing  the  pressure 
relief  door,  modifying  the  pressure  relief  door 
(including  replacing  exi.sting  brackets  with 
new  brackets  and  reidentifying  the  door  with 
a  new  part  number),  modifying  the  lower 
track  beam  (including  removing  terminals, 
replacing  the  aft  quick-release  pin  with  a  new 
pin,  and  reidentifying  the  beam  with  a  new 
part  number),  modifying  the  heat  shield  on 
the  lanyard  assembly  attach  lugs,  and  re- 
installing the  pressure  relief  door. 

Note  2:  Boeing  Service  Bulletin  MD90-78- 
048.  dated  February  15,  2001,  refers  to 
International  Aero  Engines  Service  Bulletin 
V2500-NAC-78-0184,  dated  February  16, 
2001,  for  instructions  on  replacing  the 
lanyards  on  the  pressure  relief  door  for  the 
thrust  reverser. 

Spares 

'       (b)  After  the  effective  date  of  this  AD.  no 
person  may  install  a  lanyard  having  part 
number  (01-250)  or  (01-255)  on  the  pressure 
relief  door  for  the  thrust  reverser  on  any 
airplane. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
.  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  CefTiGcation  Office  (AGO), 


FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  MD90-78-048. 
dated  February  15,  2001.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  GFR  part  51.  Gopies  may 
be  obtained  from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855  Lakewood 
Boulevard.  Long  Beach,  California  90846. 
Attention:  Data  and  Service  Management, 
Dept.  G1-L5A  (D800-0024);  and  Rohr,  Inc., 
850  Lagoon  Drive.  Ghula  Vista,  California 
91910-2098.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton.  Washington:  at 
the  FAA,  Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California:  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street, 
NW.,  suite  700.  Washington,  DC. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
July  9.  2003. 

Issued  in  Renton,  Washington,  on  May  27, 
2003. 

Vi  L.  Lipski, 

Manager.  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 

[FR  Doc.  03-13648  Filed  &-3-03:  8:45  am) 

BILUNO  COOe  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39. 

[Doclcet  No.  2003-CE-23-AD;  Amendment 
39-13173;  AD  2003-11-14] 

RIN  2120-AA64 

Airworthiness  Directives;  The  New 
Piper  Aircraft,  Inc.  Models  PA-34- 
200T,  PA-34-220T,  PA-44-180,  and 
PA-44-180T  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 


applies  to  certain  The  New  Piper 
Aircraft.  Inc.  (Piper)  Models  PA-34- 
200T,  PA-34-220T.  PA-44-180,  and 
PA-44-180T  airplanes  that  have  a 
model  91E92-1  or  model  91E93-1 
combustion  heater  fuel  pump  installed. 
This  AD  requires  you  to  accomplish  a 
one-time  inspection  of  the  combustion 
heater  fuel  pumps  for  fuel  leakage.  If 
leakage  is  foimd,  repair  or  replace  the 
fuel  piunp.  This  AD  is  the  result  of 
recent  reports  of  fuel  leakage.  The 
actions  specified  by  this  AD  are 
intended  to  correct  quality  control 
problems  with  the  heater  fuel  pump, 
which  could  result  in  failure  of  the 
heater  fuel  pump.  Such  failure  could 
lead  to  fire  or  explosion  in  the  cockpit. 

DATES:  This  AD  becomes  effective  on 
June  20,  2003. 

The  Director  of  the  Federal  Register 
approves  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulation  as  of  June  20,  2003. 

The  Federal  Aviation  Administration 
(FAA)  must  receive  any  comments  on 
this  rule  on  or  before  August  8.  2003. 

ADDRESSES:  Submit  comments  to  FAA, 
Centred  Region,  Office  of  the  Regional 
Coimsel,  Attention:  Rules  Docket  No. 
2003-CE-23-AD,  901  Locust.  Room 
506.  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-DockKt@faa.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  2003-CE-23-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCII  text. 

You  may  get  the  service  information 
referenced  in  this  AD  from  The  New 
Piper  Aircraft,  Inc..  Customer  Services, 
2926  Piper  Drive.  Vero  Beach.  Florida 
32960;  telephone:  (772)  567-4361; 
facsimile:  (772)  978-6584.  You  may 
view  this  information  at  FAA,  Central 
Region.  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2003-CE- 
23-AD.  901  Locust.  Room  506,  Kansas 
City.  Missouri  64106;  or  at  the  Office  of  . 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hector  Hernandez.  Aerospace  Engineer. 
FAA.  Atlanta  Aircraft  Certification 
Office.  One  Crown  Center.  1895  Phoenix 
Boulevard,  Suite  450,  Atlanta,  Georgia  ' 
30349;  telephone:  (770)  703-6069; 
facsimile:  (770)  703-6097. 

SUPPLEMENTARY  INFORMATION: 


Federal  Register/ Vol.  68.  No.  107 /Wednesday,  June  4,  2003 /Rules  and  Regulations  33357 


Discussion 

What  Events  Have  Caused  This  AD? 

The  FAA  has  received  several  reports 
of  fuel  leakage  from  the  combustion 
heater  fuel  pumps  installed  on  Piper 
Models  PA-34-200T,  PA-34-220T,  PA- 
44-180,  and  PA-44-180T  airplanes. 

Improper  torque  was  applied  to  the 
moimting  screws  of  the  fuel  pimip  filter 
cover.  This  condition  was  found  during 
a  quality  control  inspection. 

Improper  torquing  of  the  moimting 
screws  may  result  in  sealing  surface 
abnormalities  such  as  nicks,  gouges,  or 
warping. 

What  Are  the  Consequences  If  the 
Condition  Js  Not  Corrected? 

This  condition,  if  not  corrected,  could 
result  in  failure  of  the  combustion 
heater  fuel  pump  and  lead  to  fire  or 
explosion  in  the  cockpit. 

Is  There  Service  Information  That 
Applies  to  This  Subject? 

Piper  has  issued  Service  Bulletin  No. 
1127.  dated  February  26.  2003.  This 
Piper  service  bulletin  includes  Kelly 
Aerospace  Service  Information  Letter 
Bulletin  No.  A-llOA.  dated  March  6. 
2003. 

What  Are  the  Provisions  of  This  Service 
Information? 

These  service  bulletins  include 
procedures  for: 
— Inspecting  the  combustion  heater  fuel 

pump  for  leaks;  and 
— Inspecting  the  sealing  surface  of  the 

fuel  pump. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
AD    ,  • 

What  Has  FAA  Decided? 

The  FAA  has  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that: 

— The  imsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Piper  Models  PA-34-200T. 
PA-34-220T.  PA-44-180.  and  PA- 
44-1  SOT  airplanes  of  the  same  type 
design; 
— ^The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 
— AD  action  should  oe  taken  in  order  to 
correct  this  unsafe  condition. 

What  Does  This  AD  Require? 

This  AD  requires  you  to  incorporate 
the  actions  in  the  previously-referenced 
service  bulletin. 

In  preparation  of  this  rule,  we 
contacted  type  clubs  and  aircraft 


operators  to  obtain  technical 
information  and  information  on 
operational  and  economic  impacts.  We 
have  included,  in  the  rulemaking 
docket,  a  discussion  of  information  that 
may  have  influenced  this  action. 

How  Does  the  Revision  to  14  CFR  Part 
39  Affect  This  AD? 

On  July  10.  2002.  FAA  published  a 
new  version  of  14  CFR  part  39  (67  FR 
47997.  July  22.  2002).  which  governs 
FAA's  AD  system.  This  regulation  now 
includes  material  that  relates  to  special 
flight  permits,  alternative  methods  of 
compliance,  and  altered  products.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39.  we  will 
not  include  it  in  futiu«  AD  actions. 

Will  I  Have  the  Opportunity  To 
Comment  Prior  to  the  Issuance  of  the 
Rule? 

Because  the  unsafe  condition 
described  in  this  document  could  result 
in  fire  or  explosion  in  the  cockpit,  we 
find  that  notice  and  opportiuiity  for 
public  prior  comment  are  impracticable. 
Therefore,  good  cause^exists  for  making 
this  amendment  eflective  in  less  than  30 
days. 

Comments  Invited 

How  Do  I  Comment  on  This  AD? 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportimity  for  public 
comment.  FAA  invites  your  comments 
on  the  rule.  You  may  submit  whatever 
written  data,  views,  or  arguments  you 
choose.  You  need  to  include  the  rule's 
docket  number  and  submit  your 
comments  to  the  address  specified 
imder  the  caption  ADDRESSES.  We  will 
consider  all  comments  received  on  or 
before  the  closing  date  specified  above.  < 
We  may  amend  tiiis  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  the  AD  action  and 
determining  whether  we  need  to  take 
additional  rulemaking  action. 

Are  There  Any  Specific  Portions  of  the 
AD  I  Should  Pay  Attention  to? 

We  specifically  invite  comments  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of'  . 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  You  may  view  all 
comments  we  receive  before  and  after 
the  closing  date  of  the  rule  in  the  Rules 
Docket.  We  will  file  a  report  in  the 
Rules  Docket  that  siunmarizes  each  FAA 
contact  with  the  public  that  concerns 
the  substantive  parts  of  this  AD. 


How  Can  I  Be  Sure  FAA  Receives  My 
Comment? 

If  you  want  us  to  acknowledge  the 
receipt  of  your  comments,  you  must 
include  a  self-addressed,  stamped 
postcard.  On  the" postcard,  write 
"Comments  to  Docket  No.  2003-CE-23- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

These  regulations  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  FAA 
has  determined  that  this  final  rule  does 
not  have  federalism  implications  under 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
-  or  Regulatory  Action? 

We  have  determined  that  this 
regulation  is  an  emergency  regulation, 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  significant  regulatory  action 
imder  Executive  Order  12866.  It  has 
been  determined  fiuther  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034.  February  26.  1979).  If  it 
is  determined  that  this  emergency 
regiUation  otherwise  would  be 
significant  imder  DOT  Regulatory 
Policies  and  Procedures,  a  fin^l 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it.  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C,  106(g).  40113,  44701. 
§39.13    [Amended] 

■  2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to  read 
as  follows: 
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2003-11-14    The  New  Piper  Aircraft,  Inc.: 

Amendment  39-13173;  Docket  No. 

2003-CE-23-AD. 
(a)  What  airplanes  are  affected  by  this  .AD? 
This  AD  applies  to  the  following  airplane 
models  and  serial  numbers  that  are 
certificated  in  any  category,  equipped  with  a 
model  91E92-1  or  model  91E93-1  aircraft 
heater  fuel  pump: 


Model 

Serial  Nos. 

PA-34-200T 

34-7570002  through  34- 

8170092. 

PA-34-220T 

34-8133002  through  3449278. 

PA-44-180 

44-7995001  through  4496168. 

PA-44-180T 

44-8107001  through  44- 

8207020. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 


airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD.  .    ■ 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  correct  quality  control  problems  with  the 
heater  fuel  pump,  which  could  result  in 
failure  of  the  heater  fuel  pump.  Such  failure 
could  lead  to  fire  or  explosion  in  the  cockpit. 

(d)  What  must  I  do  to  address  this 
problem?  To  address  this  problem,  you  must 
accomplish  the  following  actions: 


Actions 


(1)  Visually  inspect  any  aircraft  heater  fuel 
pump  (mode  A-91E92-1  or  model  91E93-1) 
for  leakage. 


Compliance 


Within  the  next  10  hours  time-in-service  (TIS) 
after  June  20.  2003  (the  effective  date  of 
this  AD),  unless  already  accomplished. 


Procedures 


in  accordance  with  The  New  Piper  Aircraft, 
Inc.  Service  Bulletin  No.  installed  1127, 
dated  February  26,  2003;  Kelly  Aerospace 
Power  Systems  Service  Infomnation  Letter 
Bulletin  No.  110A,  dated  March  6,  2003; 
and  the  applicable  airplane  maintenance  in- 
structions. 


(2)  If  any  leak  is  found,  inspect  the  pump  seal- 
ing surface  for  abnormalities  (for  example, 
nicks,  gouges,  or  warping)  Correct  any  ab- 
normality found.  If  any  abnormality  cannot  be 
corrected,  replace  the  heater  fuel  pump. 


Prior  to  further  flight  after  the  inspection  re- 
quired in  paragraph  (d)(1)  of  this  AD. 


In  accordance  with  The  New  Piper  Aircraft, 
Inc.  Servkie  Bulletin  No.  1127,  dated  Feb- 
ruary 26,  2003;  Kelly  Aerospace  Power 
Systems  Service  Information  Letter  Bulletin 
No  A-110A,  dated  March  6,  2003;  and  the 
applicable  airplane  maintenance  instruc- 
tions. 


(3)  Do  not  install  any  heater  fuel  pump  (model    As  of  June  20,  2003  (the  effective  date  of  this 
91E92-1    or   model    91E93-1)    unless   you  ]      AD).  *     .  ' 

have  visually  Inspected  the  pump  for  leakage. 


r-' 


In  accordance  with  The  New  Piper  Aircraft, 
Inc.  Sen/ice  Bulletin  No.  1127,  dated  Feb- 
ruary 26,  2003;  Kelly  Aerospace  Power 
Systems  Service  Information  Letter  Bulletin 
No.  A-110A,  dated  March  6,  2003;  and  the 
applicable  airplane  maintenance 

instructions. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  To  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time, 
follow  the  procedures  in  14  CFR  39.19.  Send 
these  requests  to  the  Manager.  Atlanta 
Aircraft  Certification  Office  (ACO).  For 
information  on  any  already  approved 
alternative  methods  of  compliance,  contact 
Hector  Hernandez,  Aerospace  Engineer,  FAA, 
Atlanta  Aircraft  Certification  Office,  One 
Crown  Center.  1895  Phoenix  Boulevard, 
Suite  450,  Atlanta.  Georgia  30349:  telephone: 
(770)  703-6069:  facsimile:  (770)  703-6097. 

(0  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  .^D  must  be  done  in  accordance  with 
The  New  Piper  Aircraft,  Inc.  Service  Bulletin 
No.  1127.  dated  February  26,  2003,  and  Kelly 
Aerospace  Power  Systems  Service 
Information  Letter  Bulletin  No.  A-llOA, 
dated  March  6,  2003.The  Director  of  the 
Federal  Register  approved  this  incorporation 
by  reference  under  5  U.S.C.  552(a)  and  1  CFR 
part  51.  You  can  get  copies  from  The  New 
Piper  Aircraft.  Inc.,  Customer  Services,  2926 
Piper  Drive,  Vero  Beach,  Florida  32960; 
telephone:  (772)  567-4361;  facsimile:  (772) 
978-6584.  You  ma^view  this  information  at 
FAA,  Central  Region,  Office  of  the  Regional 
Counsel,  901  Locust,  Room  506,  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW..  suite 
700,  Washington,  DC. 

(g)  When  does  this  amendment  become 
'  effective?  This  amendment  becomes  effective 
on  )une  20,  2003. 


Issued  in  Kansas  City,  Missouri,  on  May 
27,  2003. 

David  R.  Showers, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  03-13650  Filed  6-3-03;  8:45  am] 
BiUJNO  CODE  4n0-1»-i> 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NE-12-AD;  Amendment 
39-13182;  AD  2003-10-03R1] 

RIN  2120-AA64 

Airworthiness  Directives;  Rolls-Royce 
pic  Model  RB211  Turt>ofan  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
conunents. 

SUMMARY:  This  amendment  revises  an 
existing  airworthiness  directive  (AD) 
that  is  applicable  to  Rolls-Royce  pic 
(RR)  model  RB211-535E4-37,  RB211- 
535E4-B-37,  and  RB211-535E4-B-75 
turbofan  engines.  The  existing  AD  will 
become  effective  on  June  20,  2003,  and 


requires  removal  from  service  of  certain 
high  pressure  (HP)  turbine  discs  before 
they  reach  newly  established  life  limits. 
This  amendment  requires  the  same 
actions,  but  removes  the  model  RB211- 
535E4-37  tinbofan  engine  from  the 
applicability.  This  revision  to  the 
existieg  AD  is  prompted  by  further  data 
gathering  by  the  FAA  that  demonstrates 
that  the  model  RB211-535E4-37 
turbofan  engine  is  not  affected  by 
machining-induced  cracking  within  the 
ciurently  published  life  of  the  HP 
turbine  disc.  The  actions  specified  in 
this  AD  are  intended  to  prevent 
machining-induced  cracking  of  the  HP 
turbine  disc  which  could  cause  an 
uncontained  HP  tinbine  disc  failure  and 
damage  to  the  airplane. 
DATES:  Effective  June  20,  2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  4,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2002-NE- 
12- AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Conunents 
may  be  inspected  at  this  location,  by 
appointment,  between  8  a.m.  and  4:30 
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p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  sent  via  the  Internet  using  the 
following  address:  9-ane- 
adcoinment@faa.gov.  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

Information  regarding  this  action  may 
be  examined,  by  appointment,  at  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT:  Ian 

Dargin,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299,  telephone  (781)  238-7178;  fax 
(781) 238-7199. 

SUPPLEMENTARY  INFORMATION:  On  May  9, 
2003,  the  FAA  issued  AD  2003-10-03, 
Amendment  39-13148  (68  FR  26481, 
May  16, 2003),  to  require  removal  from 
service  of  certain  HP  tiubine  discs  in  RR 
model  RB211-535E4-37,  RB211- 
535E4-B-37,  and  RB211-535E4-B-75 
turbofan  engines,  before  the  discs  reach 
newly  established  life  limits.  That 
action  was  prompted  by  the 
manufacturer's  inspections  and  analysis 
of  HP  turbine  discs  that  have 
accumulated  high  cycles.  That  AD  will 
become  effective  on  June  20,  2003. 

The  FAA  is  revising  this  amendment 
to  remove  the  model  RB211-535E4-37 
tvu'bofan  engine  from  the  applicability. 
The  FAA  has  received  additional  details 
of  the  engineering  analysis  based  on 
field  inspection  data  from  the  Civil 
Aviation  Authority  (CAA),  which  is  the 
aviation  authority  for  the  U.K.,  and  has 
determined  that  the  model  RB211- 
535E4-37  turbofan  engine  is  not 
affected  by  machining-induced  cracking 
within  the  currently  published  life  of 
the  HP  tiubine  disc.  This  revised  AD 
will  be  effective  on  June  20,  2003,  in 
order  to  reduce  the  burden  on  operators. 

Bilateral  Airworthiness  Agreement 

This  engine  model  is  manufactured  in 
the  U.K.  and  is  type  certificated  for 
operation  in  the  United  States  imder  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
detennined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 


FAA's  Determination  of  an  Unsafe 
Condition  and  Required  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  RR  model  RB211- 
535E4-B-37  and  RB211-535E4-B-75 
turbofan  engines  of  the  same  type 
design,  this  AD  is  being  issued  to 
prevent  machining-induced  cracking  of 
the  HP  turbine  disc  which  could  cause 
an  imcontained  HP  turbine  disc  failure 
and  damage  to  the  airplane.  This  AD 
requires  removal  from  service  of  certain 
HP  turbine  discs  before  they  reach 
newly  established  life  limits. 

Immediate  Adoption  of  This  AD 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
bpportimity  for  prior  public  comment 
hereon  are  unnecessary,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  conunents  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shotild  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substemce  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 


Docket  Number  2002-NE-12-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Analysis 

This  final  rule  does  not  have 
-  federalism  implications,  as  defined  in  ■ 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the' 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. " 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft» 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procediues,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by 
removing  Amendment  39-13148  (68  FR 
26481,  May  16,  2003)  and  by  adding  a 
new  airworthiness  directive, " 
Amendment  39-13182,  to  read  as 
follows: 

2003-10-03R1     Rolls-Royce  pic: 

Amendment  39-13182.  Docket  No. 

2002-NE-12-AD. 
Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  Rolls-Royce  pic  (RR) 
model  RB211-535E4-B-37  and  RB211- 
535E4— B-75  turbofan  engines  with  high 
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pressure  (HP)  turbine  disc.  P/N  UL10323, 
UL27680.  and  UL27681.  installed.  These 
engines  are  installed  on,  but  not  limited  to 
Boeing  757  and  Tupolev  Tu204  airplanes. 

Note  1:  This  AD  applies  tc  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  niethod  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  elimmated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 

To  prevent  machining-induced  cracking  of 
the  HP  turbine  disc,  which  could  cause  an 
uncontained  HP  turbine  disc  failure  and 
damage  to  the  airplane,  do  the  following; 

(a)  Remove  HP  turbine  discs  P/Ns  UL27680 
and  UL27681  from  service  before 
accumulating  15,000  cycles-since-new  (CSN). 

(b)  Remove  HP  turbine  discs  P/N  UL10323 
from  service  before  accumulating  14,800 
CSN. 

(c)  After  the  effective  date  of  this  AD,  do 
not  install  any  HP  turbine  disc  P/N  UL276B0 
or  UL27681  that  exceeds  15.000  CSN,  or  any 
HP  turbine  disc  P/N  UL10323  that  exceeds 
14.800  CSN. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
.,  adjustment  of  the  compliance  time  that 

provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 

'  and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

ERiective  Date 

(f)  This  amendment  becomes  effective  on 
June  20,  2003. 

Issued  in  Burlington,  Massachusetts,  on 
May  29,  2003. 
Francis  A.  Favara, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-13973  Filed  6-3-03;  8:45  am] 
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14  CFR  Part  71 

[Doclcet  No.  FAA-200S-14847;  Airspace 
Doclcet  No.  03-ACE-32] 

Modification  of  Class  E  Airspace; 
Eureka,  KS 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Direct  final  rule;  conHrmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  the  direct  final  nde 
which  revises  Class  E  airspace  at 
Eureka,  KS. 

EFFECTIVE  DATE:  0901  UTC,  July  10, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816)  329-2525. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  April  17,  2003  (68  FR 
18857)  (FR  Doc.  03-9508].  The  FAA 
uses  the  direct  final  rulemaking 
procediue  for  a  non-controversial  rule 
where  the  FAA  believes  that  there  will 
be  no  adverse  public  comment.  This 
direct  final  rule  advised  the  public  that 
no  adverse  comments  were  anticipated, 
and  that  unless  a  written  adverse 
comment,  or  a  written  notice  of  intent 
to  submit  such  an  adverse  comment, 
were  received  within  the  conunent 
period,  the  regulation  would  become 
effective  on  July  10,  2003.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  this  direct  final  rule 
will  become  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  May  19, 
2003. 
Donald  F.  Hensley, 

Acting  Manager,  Air  Traffic  Division,  Central 

Region. 

[FR  Doc.  03-14067  Filed  6-3-03;  8:45  am]    ' 
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14  CFR  Part  71 

[Docket  No.  FAA-2003-14707;  Airspace 
Doci(«t  No.  03-ASO-3] 

Establishment  of  Class  E2  Airspac*, 
Amendment  of  Class  £5  Airspace; 
Waycross,  GA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E2  airspace  and  amends  Class  E5 
airspace  at  Waycross,  GA.  The  Ware 
Coimty  Airport  Authority  has  requested 
Class  E2  surface  area  airspace  at 
Waycross- Ware  County  Airport  to 
provide  airport  operations  within 
controlled  airspace.  Jacksonville  Air 
Route  Traffic  Control  Center  (ARTCC) 
will  provide  air  traffic  services  at  the 
airport  and  a  federally  commissioned 
automated  weather  observing  system  is 
in  operation.  In  order  to  conduct  these 
operations.  Class  E2  surface  area  must 
be  established.  This  action  will  establish 
Class  E2  surface  area  airspace  within  a 
4.1-mile  radius  of  the  airport. 

As  a  result  of  an  evaluation,  it  has 
been  determined  a  modification  should     ^' 
be  made  to  the  Waycross,  GA,  Class  E5 
airspace  area  to  contain  the 
Nondirectional  Radio  Beacon  (NDB) 
Runway  (RWY)  18  Standard  Instnunent 
Approach  Procediu'e  (SLAP)  to 
Waycross-Ware  County  Airport. 
Controlled  airspace  extending  upward 
fi'om  700  feet  Above  Groimd  Level 
(AGL)  is  needed  to  contain  the  SIAP. 
Additionally,  the  7-mile  radius  of  the 
Waycross-Ware  County  Airport  will  be        ' 
reduced  to  a  6.6-mile  radius.  > 

DATES:  0901  UTC.  July  10,  2003. 
FOR  FURTHER  INFORMATION  CONTACTr  • 
Walter  R.  Cochran,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5627. 
SUPPLEMENTARY  INFORMATION: 

History 

On  April  15,  2003,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
establishing  Class  E2  airspace  and 
amending  Class  E5  airspace  at 
Waycross,  GA.  (68  FR  18173).  This 
action  provides  adequate  Class  E2  and 
Class  E5  airspace  for  IFR  operations  at 
Waycross-Ware  County  Airport. 
Designations  for  Class  E  are  published 
in  FAA  Order  7400.9K,  dated  August 


30,  2002,  and  effective  September  16, 
2002,  which  is  incorporated  by 
reference  in  14  CFR  part  71.1.  The  Class 
E  designations  listed  in  this  dociunent 
will  be  published  subsequently  in  the 
Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E2  airspace 
and  amends  Class  E5  airspace  at 
Waycross,  GA. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regidations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procediu-es  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71    ' 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

Adoption  of  the  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1 .  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103.  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  Airspace 
Designations  and  Reporting  Points, 


dated  August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  6002    Class  E  Airspace 
Designated  as  Surface  Areas. 


ASO  GA  E2    Waycross,  GA  [New] 

Waycross-Ware  County  Airport,  GA 

(Lat.  31°14'57''  N,  long.  82°23'43'  W) 
Waycross  VORTAC 

(Lat.  31°16'10'  N,  long.  82°33'23''  W) 
Within  a  4.1-mile  radius  of  the  Waycross- 
Ware  County  Airport,  within  1.2  miles  each 
side  of  the  099°  radial  from  the  Waycross 
VORTAC,  extending  from  the  4.1-mile  radius 
to  4.7  miles  west  of  the  airport. 


ASO  GA  E5    Waycross  [Revised] 

Waycross-Ware  County  Airport,  GA 

(Lat.  31°14'57''  N,  long.  82°23'43"  W) 
WIKETNDB 

(Lat.  31°19'32'N,  long.  82°23'53''W) 
That  air^ace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  Waycross-Ware  County  Airport,  and 
within  4  miles  west  and  8  miles  east  of  the 
003°  bearing  from  the  WIKET  NDB  extending 
from  the  6.6-mile  radius  to  16  miles  north  of 
the  WIKET  NDB;  excluding  that  airspace 
within  the  Alma,  GA,  Class  E  airspace  area. 
*  *  *  *  * 

Issued  in  College  Park,  Georgia  on  May  27, 
2003.  .* 

Walter  R.  Cochran, 

Acting  Manager,  Air  Traffic  Division, 

Southern  Region. 

(FR  Doc.  03-14068  Filed  6-3-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-14673;  Airspace 
Docket  No.  03-ASO-2] 

Establishment  of  Class  E2  Airspace; 
Elizabeth  City,  NC;  Correction 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Corrcscting  amendment. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  rule  (FAA-2003- 
14673;  03-ASO-2),  which  was 
[Published  in  the  Federal  Register  on 
May  23,  2003  (68  FR  28128), 
establishing  Class  E2  airspace  at 
Elizabeth  City.NC.  This  action  corrects 
an  error  in  the  legal  description  for  the 
Class  E2  airspace  at  Elizabeth  City 
CGAS/Regional  Airport,  NC. 

EFFECTIVE  DATE:  Effective  0901  UTC, 
July  10,  2003. 


FOR  FURTHER  INFORMATION  CONTACT: 

Walter  R.  Cochran.  Manager,  Airspace 
Branch.  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5627. 
SUPPLEMENTARY  INFORMATION: 

Backgroimd 

Federal  Register  Document  03-12816, 
Docket  No.  FAA-2003-14673;  Airspace 
Docket  03-ASO-2,  published  on  May 
23i  2003,  (68  FR  28128),  established 
Class  E2  airspace  at  Elizabeth  City 
CGAS/Regional  Airport,  NC.  An  error 
was  discovered  in  the  legal  description, 
describing  the  Class  E2  airspace  area. 
The  name  of  the  airport  should  be 
changed  from  Elizabeth  City  CGAS/ 
Municipal  Airport  to  Elizabeth  City 
CGAS/Regional  Airport.  This  action 
corrects  the  error. 

Designations  for  Class  E  eiirspace  areas 
designated  as  surfacg-areas  are 
published  in  Paragraph  6002  of  FAA 
Order  7400.9k.  dated  August  30.  2002, 
and  effective  September  16,  2002,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  dociunent  will  be 
published  subsequently  in  the  Order. 

Need  for  Correction 

As  published,  the  final  rule  contains 
an  error  which  incorrectly  identifies  the 
name  of  the  airport.  Accordingly, 
pursuant  to  the  authority  delegated  to 
me,  Ae  legal  description  for  the  Class 
E2  airspace  area  at  Elizabeth  City,  NC, 
incorporated  by  reference  at  §  71.1, 14 
CFR  71.1,  and  published  in  the  Federal  , 
Register  on  May  23,  2003,  (68  FR 
28128),  is  corrected  by  making  the 
following  correcting  amendment. 

List  of  Subfects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
corrects  the  adopted  amendment,  14  CFR 
part  71,  by  making  the  following 
correcting  amendment: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389.    "     . 

§71.1    [Corrected] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  AviaUon 
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Administration  Order  7400.9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30.  2002.  and  effective 
September  16.  2002,  is  amended  as 
follows: 

Paragraph  6002  Class  E  Airspace  Designated 
as  Surface  Areas. 


ASO  MS  E2     Elizabeth  City.  NC  [Corrected] 

Elizabeth  City  CGAS/Regional  Airport,  NC 
(Lat.  36°15'38"  long.  76°10'29") 
That  airspace  extending  upward  from  the 

surface  within  a  4.1-mile  radius  of  the 

Elizabeth  City  CGAS/Regional  Airport. 

***** 

Issued  in  College  Park,  Georgia,  May  28, 
2003. 

Walter  R.  Cochran,  > 

Acting  Manager,  Air  Trafffc  Division, 
Southern  Region. 
|FR  Doc.  03-14071  Filed  6-3-03:  8:45  ami 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  310,  347,  and  352 
[Docliet  Nos.  78^M)021  and  7814-021  PI 
RIN  0910-AA01 

Skin  Protectant  Drug  Products  for 
Over-the-Counter  Human  Use;  Final 
Monograph 

AGENCY:  Food  and  I}rug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  in  the  form  of  a  final  monograph 
establishing  conditions  under  which 
over-the-counter  (OTC)  skin  protectant 
drug  products  are  generally  recognized 
as  safe  and  effective  and  not  misbranded 
as  part  of  the  ongoing  review  of  OTC 
drug  products  conducted  by  FDA.  The 
final  monograph  includes  OTC  skin 
protectemt  drug  products  for  minor  cuts, 
scrapes,  bums,  chapped  skin  and  lips, 
poison  ivy,  poison  oak,  poison  sumac, 
and  insect  bites.  FDA  is  issuing  this 
final  rule  after  considering  public 
comments  on  the  agency's  proposed 
regulation,  which  was  issued  in  the 
form  of  a  tentative  final  monograph,  and 
all  new  data  and  information  on  skin 
protectant  drug  products  for  these 
specific  uses  that  have  come  to  the 
agency's  attention.  This  final  rule 
amends  the  regulation  that  lists 
nonmonograph  active  ingredients  by 
adding  those  OTC  skin  protectant 
ingredients  that  have  been  found  to  be 


not  generally  recognized  as  safe  and 
effective.  This  final  rule  also  lifts  the 
stay  of  21  CFR  part  352  (published  at  66 
FR  67485.  December  31,  2001)  to  amend 
the  final  monograph  for  OTC  sunscreen 
drug  products  to  include  sunscreen-skin 
protectant  combination  drug  products, 
and  then  stays  §  347.20(d)  (21  CFR 
347.20(d))  and  part  352  until  further 
notice  in  the  Federal  Register. 
DATES:  Effective  Date:  This  rule  is 
effective  June  4,  2004. 

Compliance  Dates:  The  compliance 
date  for  products  subject  to  parts  310 
and  347  (21  CFR  parts  310  and  347) 
with  annual  sales  less  than  $25,000  is 
June  6,  2005.  The  compliance  date  for 
all  other  products  subject  to  parts  310 
and  347  is  June  4,  2004.  The  compliance 
date  for  combination  products 
containing  skin  protectant  and 
sunscreen  active  ingredients  in 
§  347.20(d)  and  for  all  products  subject 
to  part  352  is  stayed  imtil  fiirther  notice. 

Comment  Date:  Submit  written  or 
electronic  conunents  on  specific 
labeling  items  discussed  in  section  X  of 
the  SUPPLEMENTARY  INFORMATION  section 
of  this  document  by  September  2,  2003. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Brangh 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm'. 
1061,  Rockville.  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  M.  Rachanow,  Center  for  Drug 
Evaluation  and  Research  (HFD-560), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-2222. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  August  4, 
1978  (43  FR  34628),  FDA  published  an 
advance  notice  of  proposed  rulemaking 
to  establish  a  monograph  for  OTC  skin 
protectant  drug  products,  together  with 
the  recommendations  of  the  Advisory 
Review  Panel  on  OTC  Topical 
Analgesic,  Antirheumatic,  Otic,  Bum, 
and  Sunburn  Prevention  and  Treatment 
Drug  Products  (the  Panel),  which  was 
the  advisory  review  panel  responsible 
for  evaluating  data  on  the  active 
ingredients  in  this  drug  class 
(§  330.10(a)(6)  (21  CFR  330.10(a)(6))). 

In  the  Federal  Register  of  February 
15, 1983  (48  FR  6820),  FDA  published 
the  proposed  regulation  for  OTC  skin 
protectant  drug  products  in  the  form  of 
a  tentative  final  monograph  (TFM).  In 
the  Federal  Register  of  October  3, 1989 
(54  FR  40808),  the  agency  published  a 
document  to  amend  the  TFM  to  include 
OTC  drug  products  for  poison  ivy,  oak, 


and  sumac  and  for  the  treatment  and/or 
neutralization  of  insect  bites.  This  final 
rule  completes  the  TFMs  published  on 
Febmary  15, 1983,  and  October  3,  1989. 
amends  the  final  monograph  for  OTC 
skin  protectant  drug  products  used  as 
astringents  in  part  347  published  on 
October  21, 1993  (58  FR  54458),  and 
incorporates  the  name  change  ("witch 
hazel")  published  in  the  Federal 
Register  of  June  3,  1994  (59  FR  28767). 

In  the  Federal  Register  of  May  10, 
1993  (58  FR  27636),  the  agency  issued 
a  final  rule  establishing  that  certain 
active  ingredients,  including  some  skin 
protectant  active  ingredients,  in  OTC 
drug  products  are  not  generally 
recognized  as  safe  and  effective  or  are 
misbranded.  These  skin  protectant 
ingredients  are  listed  in 
§  310.545(a)(18).  This  final  rule  adds 
several  ingredients  to  that  section. 

On  or  alter  12  months  after  date  of 
publication  in  the  Federal  Register,  and 
24  months  after  date  of  publication  in 
the  Federal  Register,  for  products  with 
annual  sales  less  than  $25,000,  except 
combination  products  containing  skin 
protectant  and  sunscreen  active 
ingredients,  and  for  combination 
products  containing  skin  protectant  and 
simscreen  active  ingredients,  no  OTC 
drug  product  that  is  subject  to  this  final 
rule  and  that  contains  a  nonmonograph 
condition  may  be  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce  unless  it  is  the 
subject  of  an  approved  new  drug 
application  or  abbreviated  new  drug 
applicatioti.  Further,  any  OTC  drug 
product  subject  to  this  final  rule  that  is 
repackaged  or  relabeled  after  the 
effective  dates  of  the  final  rule  must  be 
in  compliance  with  the  monographs 
regardless  of  the  date  the  product  was 
initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
conunerce.  Manufactiuers  are 
encouraged  to  comply  voluntarily  as 
soon  as  possible. 

All  "OTC  Volumes"  cited  throughout 
this  document  refer  to  information  on 
public  display  in  the  Dockets 
Management  Branch  (see  ADDRESSES). 

n.  The  Agency's  Conclusions  on  the 
Comments 

(Comment  1)  One  comment  stated  its 
continuing  position  that  OTC  drug 
monographs  are  interpretive,  as  opposed 
to  substantive,  regulations. 

The  agency  addressed  this  issue  and 
reaffirms  its  conclusions  stated  in 
paragraphs  85  through  91  of  the 
preamble  to  the  procedures  for 
classification  of  OTC  drug  products  (37 
FR  9464  at  9471  to  9472,  May  11, 1972);" 
in  paragraph  3  of  the  preamble  to  the 
TFM  for  OTC  antacid  drug  products  (38 
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FR  31260.  November  12. 1973);  and  in 
paragraph  1  of  section  I  of  the  preamble 
to  the  TFM  in  the  present  proceeding 
(48  FR  6820  at  6821). 

(Comment  2)  One  comment  requested 
that  the  definition  of  "skin  protectant" 
be  reworded  to  add  a  primary  effect  of 
skin  protectants,  i.e.,  temporary  relief  of 
the  effects  of  harmful  or  annoying 
stimuli  and  to  include  the  word 
"product".  The  agency  agrees  and  is 
revising  the  definition  of  "skin 
protectant"  in  §  347.3(d). 

(Comment  3)  Four  comments  opposed 
the  agency's  "exclusivity  policy,"  which 
limits  the  indications  used  in  OTC  drug 
product  labeling  to  the  "specific  words 
and  phrases"  approved  by  FDA  in  a 
final  OTC  drug  monograph. 

After  these  conunents  were  submitted, 
the  agency  published  ^.fiaal  rule  in  the 
Federal  Register  of  May  1,  1986  (51  FR 
16258)  changing  its  labeling  policy 
(§  330.1(c)(2)  (21  CFR  330.1(c)(2)))  for 
stating  the  indications  for  use  of  OTC 
drug  products.  That  policy  was  revised 
and  discussed  in  the  Federal  Register  of 
March  17,  1999  (64  FR  13254  at  13270 
to  13271,  and  13294).  The  final  mle  in 
this  document  is  subject  to  that  new 
labeling  policy. 

(Comment  4)  Three  conunents 
disagreed  with  the  agency's  position  of 
prohibiting  cosmetic  claims  fi-om 
appearing  in  any  portion  of  the  labeling 
that  is  required  by  an  OTC  drug 
monograph  and  the  agency's  view  that 
this  type  of  labeling  could  be  misleading 
(see  48  FR  6820  at  6823).  One  conunent 
noted  its  support  for  the  distinction 
made  by  the  agency  between  "drug"  and 
"cosmetic"  claims  for  the  same 
ingredient.  Two  comments  cited  current 
agency  regulations  in  §  701.3(d)  (21  CFR 
701.3(d))  regarding  the  combined  label 
declarations  of  active  drug  ingredients 
and  cosmetic  ingredients  and  requested 
that  cosmetic  indications  be  allowed  to 
be  stated  in  a  manner  that  is  not  false 
or  misleading,  without  regard  to  their 
position  on  the  label. 

The  agency  has  revised  its  labeling 
requirements  for  OTC  drug  products  by 
adding  §  201.66  (21  CFR  201.66)  and 
amending  §  701.3(d)  since  stating  its 
position  on  drug-cosmetic  labeling  in 
the  TFM.  Section  701.3(d)  now  requires 
separate  listing  of  the  active  drug 
ingredients  and  the  cosmetic  ingredients 
where  a  cosmetic  product  is  also  an 
OTC  drug  product.  FDA  does  not  review 
and  approve  cosmetic  terminology  in 
OTC  drug  monographs.  Under  the  new 
OTC  drug  product  labeling  format  in 
§201.66,  the  "Dmg  Facts"  area  of  a 
product's  labeling  only  contains  the 
indication(s)  for  the  drug  part  of  thie 
product.  Thus,  manufacturers  are  not 
allowed  to  conuningle  drug  and 


cosmetic  claims  within  this  specific  area 
of  the  labeling.  However,  there  are  no 
specific  restrictions  on  commingled 
information  outside  of  the  "Drug  Facts" 
area  of  a  product's  labeling.  The 
agency's  position  is  that  if  commingled 
drug  and  cosmetic  labeling  information 
is  confusing  or  misleading,  the 
product's  labeling  may  be  misleading 
within  the  meaning  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  and  the 
product  misbranded  under  sections 
502(a)  or  602(a)  of  tiie  act  (21  U.S.C. 
352(a)  or  362(a)).  The  agency  will 
review  the  labeling  of  adffected  products 
on  a  case-by-case  basis. 

(Comment  5)  Several  comments 
suggested  that  limiting  the  statement  of 
identity  to  one  term  ("skin  protectant") 
is  too  restrictive,  requested  other 
equally  descriptive  appropriate  terms, 
and  asked  for  distinct  statements  of 
identity  for  each  indication  proposed  in 
the  monograph,  e.g.,  "niinor  cut 
protectant." 

The  agency  does  mot  find  it  necessary 
to  have  distinct  statements  of  identity 
for  each  use  of  a  skin  protectant  drug 
product.  The  statement  of  identity  is 
intended  to  provide  information  on  the 
"general  pharmacological  category(ies) 
of  the  drug  or  the  principal  intended 
action(s)  of  the  dmg"  (see  §  201.61(b) 
121  CFR  201.61(b))).  This  position  is 
consistent  with  the  statement  of  identity 
proposed  by  the  agency  as  "external 
analgesic"  for  all  drug  products  that 
provide  relief  of  pain  and  itching  caused 
by  a  number  of  conditions  (48  FR  5852 
at  5868,  Febmary  8,  1983)  and  as 
"analgesic  (pain  reliever)"  for  all  drug 
products  that  relieve  pain  due  to  various 
conditions  (53  FR  46204  at.46211, 
November  16, 1988). 

The  agency  concius  with  one 
comment's  suggestion  of  adding  the 
dosage  form  to  the  statement  of  identity, 
i.e.,  "skin  protectant  (dosage  form)." 
The  United  States  Pharmacopeia  [USP] 
lists  a  niunber  of  dosage  forms  that 
might  be  used  for  OTC  topical  dmg 
products  (Ref.  1).  From  a  marketplace 
siuT^ey  (Refs.  2,  3,  and  4),  the  agency 
finds  that  the  most  widely  used  dosage 
forms  for  OTC  skin  protectant  dmg 
products  are  lotions,  creams,  ointments, 
and  gels.  The  examples  of  dosage  forms 
listed  in  the  statement  of  identity  in 
§  347.50(a)  of  this  final  monograph  are 
not  all  inclusive  and  depend  on 
products'  historical  marketing  as  skin 
protectants. 

(Comment  6)  One  comment 
questioned  the  agency's  statement  that 
the  term  "soothes"  is  a  cosmetic  claim 
in  the  context  of  skin  protectant 
products  (48  FR  6820  at  6828). 

The  agency  considers  claims  such  as 
"temporarily  protects"  and  "helps 


relieve"  to  be  more  informative  than 
"soothes"  in  conveying  to  consumers 
that  a  dmg  product  provides  therapeutic 
action.  The  term  "soothes"  may  appear 
elsewhere  in  the  product's  labeling. 

(Comment  7)  Several  comments 
contended  that  the  indications  proposed 
were  too  restrictive  and  omitted 
indications  recommended  by  the  Panel. 
The  comments  suggested  additional 
labeling  claims. 

The  agency  agrees  with  some  of  the 
comments'  suggestions  for  the 
indications  in  §  347.50(b)(2).  While  die 
agency  wishes  to  emphasize  the 
"protectant"  function  of  these 
ingredients,  they  may  also  help  provide 
some  relief  for  chapped  or  cracked  skin 
and  lips.  Therefore,  the  agency  is 
allowing  manufacturers  to  add,  at  their 
option,  the  words  "and  helps  relieve" 
after  the  word  "protects"  in  the 
indications  in  §  347.50(b)(2).  The  agency 
also  agrees  that  the  words  "cold"  and 
"wind"  are  informative  to  consumers, 
and  possibly  easier  to  understand  than 
the  word  "windbiuned."  Accordingly, 
the  agency  has  made  this  revision  in  an 
optional  labeling  statement. 

The  agency  considers  other  suggested 
•  claims  to  be  better  represented  in  the 
agency's  proposed  indications. 

The  agency  is  deleting  "simbum" 
fix>m  the  indication  proposed  in 
§  347.50(b)(1)  because  the  agency  has 
reexamined  the  data  and  determined 
that  they  do  not  support  a  "protection 
of  sunburn"  claim  for  these  ingredients. 
The  "simbum"  claim  proposed  in  the 
TFM  originated  from  the  Panel  when  it 
recommended  the  use  of  "skin 
protectant  active  ingredients  for 
symptoms  of  dryness:  'For  symptoms  of 
chapping,  peeling  or  scaling'  (optional, 
any  or  all*  of  the  following)  'due  to 
minor  bums,  svmbum,  windbum, 
scrapes,  abrasions,  or  cracked  lips'"  [see 
43  FR  34628  at  34648).  The  Panel  also 
recommended  that  the  ingredients 
allantoin,  cocoa  butter,  dimethicone. 
glycerin,  petrolatum,  and  shark  liver  oil 
be  included  in  the  monograph  as  active 
ingredients  for  symptoms  of  dryness.  Of 
these  ingredients,  petrolatum  was  the 
only  one  that  the  Panel  discussed 
effectiveness  for  sunburn  (43  FR  34628 
at  34639).  The  Panel  stated  that  "Uie  use 
of  petrolatum  as  an  emollient  has  been 
well  accepted  for  dry  skin  conditions, 
especially  with  flaking  skin  such  as 
sunburn,  and  chapping"(43  FR  34628  at 
34639). 

The  Panel's  claim  was  revised  in  the 
TFM  to  a  shortened  "dmg"  claim  that 
stated:  "For  the  temporary  protection  of 
minor  cuts,  scrapes,  bums,  and 
sunburn  "  (see  48  FR  6820  at  6832).  The 
agency  did  not  include  peeling  or 
scaling  claims  in  the  TFM  (48  FR  6820 
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at  6828).  The  Panel's  reference  to 
symptoms  of  dryness  was  not  included 
in  the  TFM  because  the  agency 
considers  the  use  of  skin  protectants  for 
dryness  to  be  a  cosmetic  claim.  The 
agency  has  now  determined  that  it 
should  not  have  included  the 
"sunburn"  claim  in  the  TFM  because 
the  only  context  in  which  the  Panel 
discussed  it  was  cosmetic  in  nature. 

The  agency  is  also  concerned  that 
skin  protectants  may  inappropriately  be 
used  for  "sunburn"  because  the  data 
indicate  that  it  is  not  desirable  to  apply 
a  skin  protectant  to  sunburn  that  has 
just  occiured.  As  the  Panel  noted,  when 
petrolatum  is  applied  to  sunburn, 
evaporation  is  curtailed  (43  PR  34628  at 
34639).  The  agency  is  concerned  that 
application  of  skin  protectants,  such  as 
petrolatum  and  the  other  igredients  for 
which  the  Panel  recommended  a 
dryness  claim  for  sunburn,  to  sunburn 
that  has  just  occurred  would  occlude 
the  area  and  prevent  evaporation  from 
occurring  or  significantly  reduce 
evaporation.  Thus,  there  are  no  data  in 
the  administrative  record  for  this 
rulemaking  to  support  a  "protection  of 
sunbiuTi"  claim  for  these  ingredients. 
The  agency  would  consider  including 
such  a  claim  for  these  ingredients, 
however,  if  adequate  supporting  data 
are  provided. 

Tne  agency  has  determined  that 
insufficient  data  were  submitted  to 
include  the  words  "to  allow  healing  to 
begin"  and  to  include  uses  for  heat  rash, 
burning  feet,  and  foot  discomfort  in 
§  347.50(b)(3).  The  agency  concludes 
that  the  expanded  "uses"  section  in  this 
final  monograph  provides 
manufacturers  an  adequate  number  of 
options  for  labeling  OTC  skin  protectant 
drug  products. 

(Comment  8)  One  comment 
mentioned  that  no  wound  healing  claim 
or  Category  I  labeling  was  provided  for 
three  skin  protectant  ingredients: 
Allantoin.  live  yeast  cell  derivative 
(LYCD),  and  zinc  acetate. 

The  Panel  classified  these  ingredients 
as  Category  III  skin  protectants  for 
wound-healing  based  on  the  lack  of 
effectiveness  data  (43  PR  34628  at  34644 
through  34647).  Insufficient  data  were 
submitted  for  LYCD  [see  section  II. 
comment  25  of  this  document)  and  no 
additional  data  were  submitted  for 
allantoin  or  zinc  acetate  to  support  a 
"wound  healing"  use. 

(Comment  9)  One  comment  requested 
that  compound  benzoin  tincture  be 
included  as  a  Category  I  topical  skin 
protectant.  The  comment  mentioned  the 
conclusion  of  the  Advisory  Review  - 1 
Panel  on  OTC  Cold,  Cough,  Allergy, 
Bronchodilator,  and  Antiasthmatic  Drug 
Products  (Cough-Cold  Panel)  that 


compound  benzoin  tincture  was  safe  for 
use  in  boiling  water  as  a  steam  inhalant 
for  expectorant  purposes  (41  FR  38312 
at  38360.  September  9,  1976).  The 
comment  also  cited  the 
recominendation  of  the  Advisory 
Review  Panel  on  OTC  Dentifrice  and 
Dental  Care  Drug  Products  (Dental 
Panel)  that  compound  benzoin  tinctiue 
was  safe  and  effective  for  use  as  an  oral 
mucosal  protectant  (47FR22712at 
22746  and  22747,  May  25.  1982).  The 
comment  cited  acceptance  of  compound 
benzoin  tincture  in  several 
pharmacopeias,  experience  over 
decades  of  use,  and  the  low  incidence 
of  adverse  reactions  or  significant  side 
effects  in  the  published  literature.  The  . 
comment  cited  several  skin  protectant 
uses  from  well-established  references  or 
current  product  labeling:  "*  *  *  to  small 
cuts  and  to  intact  skin  under  occlusive 
plasters  and  bandages"  (Ref.  5),  "*  *  * 
ulcers,  bedsores,  cracked  nipples,  and 
fissmes  of  the  lips  and  anus"  (Ref.  6), 
and  "apply  to  the  skin  under  adhesive 
dressings,  to  treat  skin  fissures  and 
bedsores,  to  reduce  skin  sensitivity  to 
adhesive  plasters,  and  to  prevent  skin 
irritation  in  ischemic  areas"  (Ref.  7). 

Compound  benzoin  tincture  is 
included  in  the  USP  as  a  fixed 
formulation  containing  10  percent 
benzoin,  2  percent  aloe,  8  percent 
storax,  4  percent  tolu  balsam,  and  74  to 
80  percent  ethanol  (Ref.  8).  The  agency 
finds  that  use  as  a  steam  inhalant  for 
expectorant  purposes  evaluated  by  the 
Cough-Cold  Panel  (41  FR  38312  at 
38360)  has  little  relevance  to  use  as  a 
skin  protectant.  Although  the  agency 
acknowledges  that  standard  references 
(Refs.  5  and  6)  and  literature  articles 
describe  numerous  uses  for  compound 
benzoin  tincture,  no  data  from 
controlled  clinical  studies  were 
provided. 

Gosselin  et  al.  (Ref.  9)  indicated  that 
the  alcohol  in  benzoin  tincture  would 
be  responsible  for  major  toxic  effects  if 
ingested.  The  Dental  Panel  discussed 
literature  reports  of  three  cases  of 
irritation  and  hypersensitivity  resulting 
from  topical  use  of  benzoin  tincture  (47 
FR  22712  at  22746  and  22747).  In 
addition,  the  published  literature 
contains  numerous  other  reports  of 
allergic  contact  dermatitis  and 
sensitivity  attributed  to  compound 
benzoin  tincttne  and  benzoin  tinctiue. 
CuUen,  Tonkin,  and  May  (Ref.  10)  stated 
that  the  literature  was  replete  with 
reports  of  cutaneous  sensitivity  to 
compound  benzoin  tincture  and  its 
components,  citing  reports  following 
local  application.  Rademaker  and  Kirby 
(Ref.  11)  reported  two  cases  of  bullous 
contact  dermatitis  to  a  skin  adhesive 
spray  and  mentioned  that  Fisher  (Ref. 


12)  reconunends  that  benzoin  no  longer 
be  used  as  a  skin  adhesive.  Marks  and 
Rainey  (Ref.  13)  and  James.  White,  and 
Yanklowitz  (Ref.  14)  reported  other 
cases  of  allergic  contact  dermatitis. 
Sixteen  cases  resulted  when  benzoin 
was  applied  to  prevent  ftiction  blisters. 
Other  authors  report  contact  dermatitis 
from  benzoin  used  as  an  ingredient  in 
greasepaint  makeup  (Ref.  15)  and  as  an 
antioxidant  in  food  additives  (Ref.  16). 
In  addition,  benzoin  provokes 
pemphigus  erythematosus  (Ref.  17), 
complicates  management  of  venous  leg 
ulcers  (Ref.  18),  and  adversely  affects 
wound  healing  after  circumcision  in 
children  (Ref.  19). 

Based  on  these  reports  of  adverse 
events  and  the  availability  of  other 
monograph  skin  protectant  ingredients, 
the  agency  concludes  that  compound 
benzoin  tinctiue  is  not  safe  for  use  as  a 
general  OTC  skin  protectant  ingredient 
and  would  be  inappropriate  for  many  of 
the  uses  included  in  this  final 
monograph. 

(Comment  10)  One  comment 
requested  that  camphorated  metacresol 
be  included  as  an  active  ingredient  in 
the  final  monograph  for  OTC  skin 
protectant  drug  products,  as  long  as  the 
amount  of  metacresol  did  not  exceed  1.5 
percent  (by  weight)  and  the  amount  of 
camphor  did  not  exceed  3  percent. 
Noting  that  phenol  (0.5  to  1.5  percent) 
and  camphor  (0.1  to  3  percent)  were 
proposed  Category  I  ingredients  in  the 
TFM  for  OTC  external  analgesic  drug 
products  (48  FR  5852  at  5867,  February 
8, 1983)  and  citing  an  agency  letter  (Ref. 
20)  agreeing  that  metacresol  was  less 
toxic  th^  phenol,  the  comment 
contended  that  there  should  be  no  safety 
concern  about  products  containing 
camphor  and  metacresol  in  these 
concentrations. 

Because  information  has  not  been- 
provided  to  demonstrate  a  skin 
protectant  effect,  camphorated 
metacresol  is  not  included  in  this  final 
monograph. 

(Comment  11)  One  manufacturer 
submitted  data  and  information  (Refs. 
21  and  22)  to  FDA's  Miscellaneous 
External  Panel  in  response  to  the  call- 
for-data  notice  published  in  the  Federal 
Register  of  November  16, 1973  (38  FR 
31697).  The  data  were  for  a  drug 
product  containing  water-soluble 
chlorophyllins  in  an  ointment  and  a 
solution  dosage  form  with  a  label 
indication  "to  promote  healing  and  to 
relieve  itching  and  discomfort  of  minor 
wounds,  biuns,  surface  ulcers,  cuts, 
abrasions  and  skin  irritations." 

The  Miscellaneous  External  Panel  was 
disbanded  before  reviewing  these 
submissions.  Subsequently,  because  the 
product  label  contained  a  claim  for 
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wound  healing  and  products  with  this 
claim  had  previously  been  included  in 
the  skin  protectant  rulemaking,  the 
agency  placed  the  submissions  in  the 
skin  protectant  rulemaking  as  a 
comment  to  the  February  15, 1983, 
TFM,  and  the  manufacturer  submitted  a 
more  recent  study  on  effectiveness  for 
wound  healing  (Ref.  23). 

The  Dental  Panel  evaluated  water- 
soluble  chlorophyllins  as  oral  wound 
healing  agents  in  its  report  on  OTC  oral 
mucosal  injury  drug  products  (44  FR 
63270,  November  2, 1979)  and 
concluded  that  water-soluble 
chlorophyllins  were  safe  but  that  there 
were  insufficient  data  available  to. 
permit  final  classification  of 
effectiveness  for  OTC  use  as  an  oral 
woimd  healing  agent  (44  FR'63270  at 
63286).  The  agency  accepted  the  Dental 
Panel's  classification  in  the  TFM  for 
OTC  oral  mucosal  injury  drug  products 
(48  FR  33984  at  33991,  July  26, 1983). 
No  additional  data  were  submitted  and, 
in  the  final  rule  (51  FR  26112,  July  18, 
1986),  the  agency  included  water 
soluble  chlorophyllins  in  the  list  of 
nonmonograph  ingredients  in  21  CFR 
310.534. 

The  agency  has  reviewed  the 
manufactiner's  submissions  (Refs.  21, 
22,  and  23).  One  submission  (Ref.  21) 
contained  information  on  various  kinds 
of  wounds  that  were  treated  with  water- 
soluble  chlorophyllins  by  health-care 
professionals.  None  were  self-treatment 
conditions.  Another  (Ref.  22)  contained 
translations  of  three  foreign  articles 
reporting  laboratory  and  animal  studies 
on  water-soluble  chlorophyllins  that 
contain  background  information  but  do 
not  support  general  recognition  of  safety 
and  effectiveness  in  humans.  A  research 
report  (Ref.  23)  did  not  assess  OTC  uses, 
lacked  subject  and  placebo  controls,  and 
questioned  whether  the  observed  effects 
were  due  to  the  products  or  the  manner 
of  caring  for  the  wounds. 

The  agency  concludes  that  the  data 
submitted  do  not  support  effectiveness 
of  water-soluble  chlorophyllins  for 
promoting  wound  healing  for  conditions 
treated  with  OTC  skin  protectant  drug 
products. 

(Comment  12)  Cod  liver  oil  was  not 
categorized  by  the  Panel  for  use  as  an 
.OTC  skin  protectant  because  it  was  not 
included  among  the  labeled  ingredients 
in  marketed  products  submitted  to  the 
Panel  for  review.  In  evaluating  cod  liver 
oil  for  use  in  diaper  rash  drug  products, 
the  agency  considered  the  long  history 
of  clinical  use  as  a  skin  protectant 
ingredient  (55  FR  25204  at  25213,  June 
20,  1990). 

In  the  rulemaking  for  OTC  anorectal 
drug  products,  the  Advisory  Review 
Panel  on  OTC  Hemorrhoidal  Drug 


Products  (Hemorrhoidal  Panel) 
classified  cod  liver  oil  as  Category  I  for 
use  as  an  anorectal  protectant  and 
recommended  a  maximiun  daily  dose  of 
10,000  I.U.  (International  Units 
equivalent  to  USP  Units)  for  vitamin  A 
and  400  I.U.  for  vitamin  D 
(cholecalciferol)  per  24  horns  (45  FR 
35576  at  35630,  May  27,  1980).  The 
Hemorrhoidal  Panel  stated  that  an 
extensive  review  of  the  literatme  on  cod 
liver  oil  revealed  no  adverse  effects 
when  applied  topically  as  a  protectant 
and  concluded  that  the  effectiveness  of 
cod  liver  oil,  as  a  protectant,  is  due  to 
its  bland  and  soothing  efi^ect  associated 
with  its  oily  nature.  In  the  TFM  (53  FR 
30756  at  30767,  August  15, 1988)  and 
final  monograph  (55  FR  31776  at  31780, 
August  3,  1990)  for  OTC  anorectal  drug 
products,  the  agency  affirmed  the 
Hemorrhoidal  Panel's  Category  I 
classification  and  specified  that  cod 
liver  oil  may  be  used  only  in    • 
combination  with  one  to  three  other 
protectant  active  ingredients. 

The  agency  has  surveyed  the 
'  marketplace  and  determined  that  cod 
liver  oil  is  marketed  only  in 
combination  with  other  ingredients  in 
several  products  with  skin  protectant 
claims  (Refs.  3  and  24).  One  product 
contains  12.5  percent  (Ref.  24),  but  in 
most  cases  the  cod  liver  oil 
concentration  is  not  provided. 

Therefore,  the  agency  is  including  cod 
liver  oil  as  an  active  ingredient  in  skin 
protectant  drug  products  in  accord  with 
§  347.20(a)(1)  and  (a)(2),  only  in 
combination  vdth  certain  other  skin 
protectant  active  ingredients,  within  the 
concentrations  (5  to  13.56  percent) 
specified  in  §  347.10(e).  provided  that 
the  product  is  labeled  so  that  the 
amount  of  the  product  that  is  used  in  a 
24-hour  period  represents  a  quantity 
that  does  not  exceed  400  USP  Units  of 
vitamin  D  and  10,000  USP  Units  of 
vitamin  A. 

(Comment  13)  In  the  notice  of 
proposed  rulemaking  (54  FR  40808  at 
40810),  the  agency  stated  that  it  was 
necessary  to  have  publicly  available 
chemical  information  for  colloidal 
oatmeal.  One  manufactmer  submitted  a 
proposed  standard  for  colloidal  oatmeal, 
which  it  stated  was  patterned  after 
standards  for  starch  and  psyllium  (Ref. 
25).  The  agency  sent  this  information  to 
the  U.S.  Pharmacopeial  Convention 
(USPC)  (Ref.  26).  Compendial  standards 
were  proposed  in  the  Pharmacopeial 
Forum  of  January  and  February  1992 
(Ref.  27)  and  a  final  [7SP  monograph 
became  effective  on  November  15,  1992 
(Ref.  28). 

(Comment  14)  One  comment 
requested  that  colloidal  oatmeal  be 
included  in  the  skin  protectant 


monograph  as  a  safe  and  effective 
ingredient  for  the  claim:  "For  prompt 
temporary  relief  of  itchy,  sore,  sensitive 
skin  due  to  rashes,  eczema/psoriasis, 
hemorrhoidal  and  genital  irritations, 
diaper  rash,  chicken-pox,  prickly  heat, 
hives,  poison  ivy/oak,  and  sunburn." 
The  conunent  cited  references  (Refs.  29 
through  33)  to  support  this  claim. 

The  agency  previously  discussed 
poison  ivy/dak  claims  in  comment  1  of 
the  skin  protectant  poison  ivy.  oak,  and 
sumac  notice  of  proposed  rulemeiking 
(54  FR  40808  at  40809  to  40811).  The 
agency  has  determined  the  additional 
references  cited  by  the  comment  show 
that  colloidal  oatmeal  can  provide 
temporary  skin  protection  and  relieve 
minor  irritation  and  itching  due  to  a 
number  of  conditions.  Further,  the 
agency  has  no  adverse  reaction  reports 
on  file  for  colloidal  oatmeal.  Thus,  the 
agency  is  expanding  the  indications  for 
colloidal  oatmeal  in  §  347.5D(b)(4)  in 
this  final  monograph.  In  addition, 
manufacturers  can  opt  to  select  one  or 
more  of  the  "due  to"  conditions  to  list 
in  the  product's  labeling.  However, 
since  no  data  were  submitted  using 
colloidal  oatmeal  for  chicken  pox, 
sunburn,  or  hives,  these  indications  are 
nonmonograph.  The  agency  will  discuss 
a  "prickly  heat"  claim  in  the  skin 
protectant  diaper  rash  drug  products 
final  rule. 

(Comment  15)  Two  conunents  noted 
that  the  agency's  proposed  directions  in 
§  347.50  (54  FR  40808  at  40818)  for  the 
use  of  colloidal  oatmeal  as  a  soak  in  a 
tub  do  not  allow  for  the  range  of  use 
concentrations  or  dosage  forms  that 
have  been  reported  in  the  clinical  * 
literature  and  requested  that  FDA 
specify  a  use  concentration  range.  The 
comment  stated  that  colloidal  oatmeal  is 
unusual  in  comparison  to  other  barrier 
skin  protectants  because  it  is  often 
intended  for  dispersion  in  water  and  is 
formulated  iil  a  variety  of  other  dosage 
forms. 

One  conunent  summarized  and 
calculated  the  colloidal  oatmeal 
concentrations  used  in  baths  (Refs.  32 
and  34  through  41).  The  comment  noted 
that  the  most  common  concentration 
ranges  of  colloidal  oatmeal  are  from 
0.007  to  10  percent  in  use  but  added 
that  colloidal  oatmeal  is  present  in 
commercial  products  from  1  to  100 
percent.  Another  comment 
recommended  changing  the  proposed  " 
directions  in  §  347.50(d)(2)  from  one 
"cupful''  to  "up  to  a  cupful." 

Tne  agency  has  reviewed  the 
recommended  concentrations  of 
colloidal  oatmeal  reported  in  the 
literature  and  reference  texts  (Refs.  4,  29 
through  32,  34  through  45,  47,  48,  and 
49)  and  has  considered  the  range  of 


33366  Federal  Register /Vol.  68,  No.  107 /Wednesday,  June  4,  2003 /Rules  and  Regulations 


concentrations  for  colloidal  oatmeal 
used  in  bath  additive  products  and  in 
other  dosage  forms.  Products  containing 
colloidal  oatmeal  have  been  formulated 
in  the  following  dosage  forms:  Lotion  (1 
and  10  percent  colloidal  oatmeal), 
cleansing  cream  (8  percent  colloidal 
oatmeal),  shampoo  (5  percent  colloidal 
oatmeal),  and  cleansing  bars  (30,  50.  and 
51  percent  colloidal  oatmeal)  (Refs.  4, 
46.  and  47).  The  agency  has  calculated 
the  approximate  minimum  and 
maximum  concentrations  of  colloidal 
oatmeal  that  have  been  used  as  follows: 
For  regular  colloidal  oatmeal,  a  range  of 
0.023  to  0.625  percent  when  used  as  a 
tub  bath  soak  (Refs.  29.  34  through  38, 
and  44),  a  range  of  0.24  to  1.2  percent 
when  used  as  a  foot  bath  soak  (Refs.  30, 
31,  and  34).  a  range  of  0.24  to  15  percent 
in  aqueous  solution  when  used  in  a  wet 
pack  (Refs.  30,  31,  32,  34,  and  45),  and 
a  range  of  3~75  to  15  percent  in  aqueous 
solution  when  used  as  a  topical  lotion 
(Refs.  30,  32,  and  34);  for  oilated 
colloidal  oatmeal,  a  range  of  0.003  to 
0.03  percent  when  used  as  a  tub  bath 
soak  (Refs.  35  and  39  through  43). 

With  regard  to  dosage  forms,  the 
agency  agrees  with  the  comment  that 
colloidal  oatmeal  as  a  skin  protectant 
does  not  need  to  be  dosage-form  specific 
and  can  be  used  in  a  variety  of  "barrier 
type"  topical  dosage  forms,  except  for 
"cleanser  type"  topical  dosage  forms, 
for  which  the  agency  has  no  data  to 
support  use  as  a  skin  protectant. 
Therefore,  based  on  the  additional 
information  that  has  been  submitted,  the 
agency  is  revising  the  directions  for  use 
in  §  347.50(d)(2)  in  this  Final 
monograph. 

(Comment  16)  One  comment 
requested  that  colloidal  oatmeal  be 
included  in  the  skin  protectant 
monograph  for  the  claim:  "For  prompt 
temporary  relief  of  itchy,  sore,  sensitive 
skin  due  to  *  *  *  hemorrhoidal  and 
genital  irritations  *  *  *."  The  comment 
provided  reports  recommending  use  of 
colloidal  oatmeal  baths  and  creams  for 
rectal  itching  and  other  conditions  in 
the  genital  area  (Refs.  50  through  54). 

Claims  for  itching  in  the  genital  area 
(e.g.,  pruritus  vulvae)  are  included  in 
the  rulemaking  for  OTC  external 
analgesic  drug  products.  A  comment  to 
that  rulemaking  (Ref.  55)  specifically 
requested  a  claim  for  colloidal  oatmeal 
for  "prompt  temporary  relief  of  itchy, 
sore,  sensitive  skin  due  to  rashes, 
eczema/psoriasis,  hemorrhoidal  and 
genital  irritations,  diaper  rash,  chicken 
pox,  prickly  heat,  hives,  poison  ivy/oak, 
and  sunburn."  Therefore,  the  agency 
will  address  this  comment  in  the  final 
rule  for  OTC  external  analgesic  drug 
products. 


The  agency  concludes  that  the 
comment's  requested  cleiims  for  relief  of 
rectal  itching  and  hemorrhoids  are 
similar  to  the  indication  (21  CFR 
346.50(b)(1))  for  OTC  anorectal  drug 
products  that  include  protectant  active 
ingredients  under  21  CFR  346.14,  and  to 
the  definition  of  a  protectant  drug  under 
21  CFR  346. 3(i)  as  a  drug  that  provides 
a  physical  barrier,  forming  a  protective 
coating  over  skin  or  mucous 
membranes.  Since  colloidal  oatmeal  was 
not  reviewed  during  any  stage  of  the 
rulemaking  for  OTC  anorectal  drug 
products,  interested  parties  should 
provide  necessary  information  to 
demonstrate  that  colloidal  oatmeal 
meets  the  standards  of  an  OTC  anorectal 
protectant  active  ingredient  and  petition 
the  agency  to  include  colloidal  oatmeal 
in  the  final  monograph  for  OTC 
anorectal  drug  products  (Ref.  56). 

(Comment  17)  One  comment 
requested  that  colloidal  oatmeal  be 
allowed  to  be  combined  with  other 
Category  I  skin  protectants  for  the 
treatment  of  minor  irritation  and  itching 
caused  by  insect  bites  and  poisonous 
plants.  The  comment  cited  reports  using 
an  oilated  colloidal  oatmeal  bath 
additive  to  help  treat  various 
dermatoses. 

The  agency  has  reviewed  the  cited 
studies  (Refs.  34,  43,  57.  58.  and  59), 
and  finds  that  these  reports  support  the 
combination  of  colloidal  oatmeal  with 
mineral  oil  to  treat  the  irritation, 
itching,  and  dryness  of  various  dry  skin 
dermatoses.  The  agency  is  including  the 
combination  of  colloidal  oatmeal  and 
mineral  oil  in  new  §  347.20(a)(4)  for  the 
uses  included  in  new  §  347.50(b)(7)  of 
this  final  monograph.  Nevertheless, 
poison  ivy,  oak,  and  sumac  are  not 
exclusively  dry  skin  dermatoses;  they 
are  characterized  by  a  phase  of  weeping, 
oozing  exudation.  The  studies  cited  by 
the  comment  fail  to  demonstrate  the 
value  of  adding  an  additional  skin 
protectant  (an  oilating  component)  for 
the  treatment  of  these  conditions  in  the 
exudative  phase,  and  also  fail  to  specify 
how  many  of  the  cases  of  contact 
dermatitis  were  due  to  poisonous 
plants.  In  addition,  only  one  case  of 
insect  bite  was  identified  in  the  studies. 
The  agency  concludes  that  the  data  are 
insufficient  to  support  the  combination 
of  colloidal  oatmeal  with  other  skin 
protectants  to  treat  insect  bites  and 
poison  ivy,  oak,  and  sumac. 

(Comment  18)  One  comment 
responded  to  the  agency's  request  in  the 
skin  protectant  poison  ivy,  oak.  and 
sumac  notice  of  proposed  rulemaking 
(54  FR  40808  at  40810)  to  provide 
information  and  directions  to  support 
the  use  of  colloidal  oatmeal  on  children 
under  2  years  of  age.  The  comment 


stated  that  most  barrier  type  skin 
protectant  active  ingredients  have  not 
been  restricted  to  any  age  group  and 
submitted  reports  of  use  of  colloidal 
oatmeal  in  infants  (Refs.  34.  45,  50,  51, 
and  57).  The  comment  added  that  the 
Miscellaneous  External  Panel  had 
evaluated  colloidal  oatmeal  and  placed 
it  in  Category  I  for  relief  of  itching 
claims  with  no  age  restrictions  (Ref.  61). 

The  agency  has  reviewed  the  reports 
submitted  by  the  comment,  which 
described  the  effective  use  of  colloidal 
oatmeal  on  infants  and  children  from  2 
months  to  18  years  of  age  for  various 
dermatoses  associated  with  dry  skin.  No 
adverse  effects  were  reported.  The 
Miscellaneous  External  Panel  (Ref.  61) 
at  its  twenty-third  meeting  concluded 
that  colloidal  oatmeal,  at  all 
concentrations,  is  safe  and  effective  for 
"the  symptomatic  relief  afid  treatment 
of  itching."  Based  on  the  Miscellaneous 
External  Panel's  evaluation  and  the 
references  provided  by  the  comment, 
the  agency  is  including  colloidal 
oatmeal  in  the  final  monograph  for  use 
on  infants  and  children  under  2  years  of 
age  in  the  same  concentrations,  dosage 
forms,  and  directions  for  use  for  adults. 

(Comment  19)  One  comment  noted 
that  in  the  skin  protectant  poison  ivy, 
oak.  and  sumac  notice  of  proposed 
rulemaking  the  agency  proposed  (in 
§  347.50(c)(9))  a  specific  warning  for 
colloidal  oatmeal:  "Take  special  care  to 
avoid  slipping  when  getting  into  and 
out  of  the  tub"  (54  FR  40808  at  40818). 
The  comment  agreed  that  a  warning 
against  slipping  is  proper  and 
appropriate,  but  contended  that  the 
agency's  warning  is  unnecessarily 
longer  than  the  warning  on  its  labels, 
"Take  special  care  to  avoid  slipping." 
Fiulhermore,  the  comment  contended, 
the  reference  to  entering  and  leaving  the 
tub  may  lessen  the  consumer's 
perception  of  need  for  care  during 
bathing  or  when  bathing  a  child. 

The  agency  notes  that  a  number  of 
authors  have  expressed  concerns  about 
slipping  in  the  bath  tub  with  oil  baths 
in  general,  and  with  colloidal  oatmeal 
baths  in  particular  (Refs.  29,  40,  44,  48, 
54,  and  62).  Two  authors  (Refs.  29  and 
48)  recommended  use  of  a  mat  to  reduce 
the  possibility  of  slipping.  Accordingly, 
the  agency  has  revised  the  warning, 
which  appears  in  §  347.50(c)(5)  of  the 
final  monograph,  to  read:  "When  using 
this  product  [bullet)  to  avoid  slipping, 
use  mat  in  tub  or  shower." 

(Comment  20)  One  comment  objected 
to  the  highly  specific  directions  for 
colloidal  oatmeal  the  agency  proposed 
in  §  347.50(d)(2)  of  the  skin  protectant 
poison  ivy,  oak,  and  sumac  notice  of 
proposed  rulemaking  (54  FR  40808  at    . 
40818).  The  comment  requested  that 
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FDA  modify' the  directions  for  use  to 
allow  for  other  concentrations  and  to 
address  the  use  of  other  dosage  forms, 
such  as  ointments,  lotions,  and 
'  cleansing  bars.  The  comment  objected  to 
a  specified  fi^uency  of  use  ("once  or 
twice  daily")  because  absorption  of 
active  agent  seems  unlikely  to  occur. 

The  agency  has  reviewed  the 
literature  and  agrees  with  the  comment 
that  other  directions  may  also  provide 
safe  and  effective  use  concentrations. 
Since  a  bathtub,  foot  bath,  sitz  bath,  or 
infant  bath  can  be  used  to  soak  and  a 
compress  or  wet  dressing  can  be  applied 
as  a  soak,  the  agency  is  including  all  of 
these  forms  of  a  "soak"  in  the  final 
monograph.  Colloidal  oatmeal  can  also 
be  formulated  in  other  topical  products 
intended  for  direct  application  (e.g., 
ointment,  lotion),  and  the  monograph 
provides  directions  for  these  products. 

Frequent  and  prolonged  exposure  to 
water  may  have  a  drying  effect.  Authors 
have  different  views  on  recommended 
frequency  and  duration  of  bathing  (Refs. 
37,  48,  and  63  through  67)  depending  on 
the  condition.  The  Miscellaneous 
External  Panel  noted  that  bathing  can 
dry  the  skin  out  and  exacerbate  some 
conditions  (Ref.  68).  Given  the  variety  of 
conditions  for  which  colloidal  oatmeal 
preparations  may  be  used,  the  agency 
agrees  with  the  comment  and  is  not 
specifj'ing  a  frequency  of  use  in  the 
directions  but  is  providing  for  a  warning 
statement  in  §  347.50(c)(7)  to  fully 
inform  constimers. 

(Comment  21)  One  comment  inquired 
whether  two  high-molecular  weight 
dimethylpolysiloxanes,  designated  as 
SF96-3'50  and  SF96-1000,  were 
acceptable  active  ingredients  for  skin 
protectant  use.  The  comment  included 
general  safety  and  toxicity  information 
on  silicone  products,  and  stated  that 
dimethicone,  a  proposed  Category  I  skin 
protectant  ingredient,  belongs  to  the 
same  chemical  family  as  the 
dimethylpolysiloxanes. 

In  the  notice  of  proposed  rulemaking 
for  OTC  skin  protectant  diaper  rash  drug 
products,  the  agency  stated  that  silicone 
is  a  general  term,  but  it  is  often  used  to 
describe  dimethicone  (55  FR  25204  at 
25218).  The  agency  did  not  classify 
silicone  per  se  because  there  are  various 
silicone  compounds  and  because  the 
agency  considered  dimethicone,  the 
only  silicone  ingredient  for  which  data 
were  submitted. 

The  agency  notes  that  the  information 
provided  by  the  comment  summarizes 
the  results  of  chronic  and  acute  toxicity 
studies  and  irritation  studies  for  specific 
classes  of  silicones.  However,  no 
specific  information  was  provided  for 
the  individual  dimethylpolysiloxanes 
SF96-350  and  SF96-1000.  In  addition. 


no  information  was  provided  to  describe 
the  chemical  structure  of  these 
dimethylpolysiloxanes.  The  agency 
concludes  that  the  data  provided  are 
inadequate  to  support  general 
recognition  of  the  safety  and 
effectiveness  of  these  ingredients  for 
OTC  skin  protectant  use  in  this  final 
monograph. 

(Comment  22)  In  the  TFM  for  OTC 
skin  protectant  drug  products,  the 
agency  discussed  a  submission  on  2 
percent  glycerin  and  stated  that  the  skin 
protectant  final  monograph  woidd  not 
be  issued  until  these  data  were  reviewed 
by  the  agency  and  interested  persodS 
provided  an  opportunity  to  comment  on 
an  agency  proposal  (48  FR  6820  at 
6823).  The  submission  (Ref.  69) 
contained  data  on  the  use  of  glycerin  for 
the  indications  of  dry  skin,  minor  skin 
irritation,  skin  protectant,  and  chapping 
and  included  a  double-blind  study. 

The  agency  has  reviewed  the  data  and 
determined  that  the  study  was 
inadequately  controlled  and  failed  to 
demonstrate  that  2, 10,  or  18  percent 
glycerin  is  effective  for  the  indication 
"helps  prevent  and  temporarily  protects 
chafed,  chapped,  cracked,  or 
windbumed  skin  and  lips,"  as  proposed 
by  the  agency  for  20  to  45  percent 
glycerin  in  the  TFM  for  OTC  skin 
protectant  drug  products  (48  FR  6820  at 
6832).  The  agency's  detailed  comments 
and  evaluation  of  the  data  are  on  file  in 
the  Dodkets  Management  Branch  (Ref. 
70).  The  agency  concludes  that  glycerin 
at  concentrations  other  than  20  to  45 
percent  is  nonmonograph  for  use  in 
OTC  skin  protectant  drug  products. 

(Conmient  23)  One  comment 
requested  the  agency  to  reopen  the 
administrative  record  to  include  the 
ingredient  "hard  fat,"  as  described  in 
the  "National  Formulary"  (NF)  (Ref.  71), 
as  a  Category  I  skin  protectant. 

In  the  Federal  Register  of  December 
19,  1991  (56  FR  65873).  the  agency 
agreed  with  the  petition  that  it  would  be 
appropriate  to  reopen  the  administrative 
record  and  include  data  and  information 
on  "hard  fat"  in  the  rulemaking  for  OTC 
skin  protectant  drug  products.  The 
agency  stated  that,  based  on  its  action  in 
the  rulemeiking  for  OTC  anorectal  drug 
products  (55  FR  31776),  hard  fat  would 
be  classified  as  a  monograph  ingredient 
in  the  final  skin  protectant  monograph. 
Since  no  adverse  comments  on  hard  fat 
were  received  in  response  to  this 
reopening  of  the  administrative  record, 
the  agency  is  including  hard  fat  in 
§  347.10  at  concentrations  of  50  to  100 
percent  as  a  single  active  ingredient. 
Hard  fat  is  also  allowed  in  permitted 
combinations  in  §  347.20(a)(1).  {a)(2), 
(b),  (c),  and  (d)  of  this  final  monograph. 
Products  containing  hard  fat  may  be 


■  labeled  for  the  indications  in 
§  347.50(b)(1).  (b)(2){i),  and  (b)(2)(ii)  and 
should  bear  the  warnings  in 
§  347.50(c)(1)  through  (c)(4)  and  the 
directions  in  §  347.50(d)(1)  In  a  future 
issue  of  the  Federal  Register,  the  agency 
will  address  claims  for  hard  fat  in  OTC 
skin  protectant  cold  sore/fever  blister 
drug  products  (see  proposed 
§  347.50(b)(2)(ii),  55  FR  3362  at  3370). 

(Conmient  24)  One  comment 
requested  that  lanolin  be  categorized  as 
an  active  ingredient  in  the  skin 
protectant  monograph  for  use  as  a  single 
ingredient  or  in  combination,  as 
permitted  by  the  monograph.  In  support 
of  lanolin's  safety  and  effectiveness  as  a 
skin  emollient,  the  comment  cited 
animal  and  human  test  data  submitted 
to  the  Miscellaneous  External  Panel 
(Ref.  72),  Kligman,  Grove,  and 
Studemayer  (Ref.  73).  and  the  Advisory 
Review  Panel  on  OTC  Ophthalmic  Drug 
Products'  (Ophthalmic  Panel)  Category  I 
classification  of  lanolin  as  an  ocular 
emollient  for  the  treatment  of  conditions 
involving  ocular  membranes  (43  FR 
30002  at  30044  and  30045.  Mav  6, 
1980). 

The  agency  has  considered  lanolin  as 
a  protectant  or  emollient  active 
ingredient  in  several  OTC  drug 
rulemakings.  In  the  TFM  for  OTC  skin 
protectant  diaper  rash  drug  products  (55 
FR  25204  at  25218  to  25219),  the  agency 
determined  that  the  data  submitted 
supported  the  use  of  15.5  percent 
lanolin  as  a  skin  protectant  active 
ingredient  only  in  combination  with 
other  skin  protectant  active  ingredients 
for  the  treatment  and  prevention  of 
diaper  rash. 

In  the  final  rule  for  OTC  ophthalmic 
drug  products  (53  FR  7076  at  7090. 
March  4,  1988),  lanolin  and  anhydrous 
lanolin  were  included  as  monograph 
conditions  at  a  1  to  10  percent 
concentration  in  combination  with  one 
or  more  oleaginous  emollients  included 
in  the  monograph.  In  the  final  rule  for 
OTC  anorectal  drug  products  (55  FR 
31776  at  31780),  lanolin  was  included 
as  a  monograph  protectant  active 
ingredient  at  concentrations  of  50 
percent  and  above  as  a  single  ingredient 
or  between  12.5  and  50  percent  in 
combinations. 

The  agency  has  surveyed  the 
marketplace  (Refs.  3,  74,  75,  and  76). 
and  found  that  lanolin  is  being 
marketed  as  a  skin  protectant  both  as  a 
single  ingredient  and  in  combination 
with  other  ingredients.  The 
concentration  in  two  single  ingredient 
products  is  37  and  50  percent.  In  almost 
all  cases,  the  concentration  of  the 
lanolin  in  the  combination  products  is 
not  provided.  Based  on  the  agency's 
market  survey  and  its  previous  actions 
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in  the  rulemakings  for  OTC  diaper  rash, 
anorectal,  and  ophthalmic  drug 
products,  the  agency  is  including 
lanolin  in  the  final  skin  protectant  drug 
products  monograph  as  a  single 
ingredient  and  in  combination  with 
certain  other  skin  protectant  active 
ingredients,  depending  on  the  labeled 
use  of  the  product.  The  use 
concentration  included  in  the  final 
monograph  is  12.5  to  50  percent  in 
accord  with  the  concentration  of 
marketed  single  ingredient  skin 
protectant  drug  products  and  the 
poncentration  used  in  anorectal 
protectant  combination  drug  products. 
The  use  concentration  of  15.5  percent 
proposed  in  §  347.10{o)  for  OTC  diaper 
rash  skin  protectant  drug  products  (55 
FR  25204  at  25232)  will  be  addressed  in 
the  final  rule  for  those  drug  products. 

(Comment  25)  One  comment 
submitted  data  (Refs.  71  through  89), 
including  two  clinical  studies  by  Kaplan 
(Refs.  n,  78,  80,  81,  and  84),  in  support 
of  reclassifying  LYCD  from  Category  III 
to  Category  I  as  a  wound  healing  aid. 
The  first  Kaplan  study  (Ref.  7T\  has  been 
published  (Ref.  90).  The  comment  also 
submitted  data  included  earlier  in  the 
rulemaking  for  OTC  anorectal  drug 
products  and  transcripts  of  meetings  of 
the  Hemorrhoidal  Panel  (Ref.  87). 

The  ingredient  LYCD  was  reviewed 
by  both  the  Hemorrhoidal  Panel  and  the 
Topical  Analgesic  Panel.  Neither  panel 
found  LYCD  to  be  effective.  The  agency 
determined  that  the  data  were 
inadequate  to  support  the  use  of  LYCD 
in  the  final  rule  for  OTC  anorectal  drug 
products  (58  FR  46746.  September  2, 
1993). 

The  agency  has  reviewed  the  wound 
healing  studies  (Refs.  n\  78,  80,  81,  and 
84)  submitted  to  this  rulemaking  for 
OTC  skin  protectant  drug  products  and 
determined  that  the  studies  are 
inadequate  to  include  LYCD  as  a  wound 
healing  aid  in  this  final  monograph.  The 
agency's  detailed  comments  and 
evaluations  of  the  nonconfidential  data 
are  on  file  in  the  Dockets  Management 
Branch  (Refs.  91  and  92). 

The  agency  also  informed  the 
company  that  additional  information  is 
needed  on  the  chemical  and  physical 
characterization  of  LYCD  before  a  final 
classification  can  be  made  and 
suggested  the  company  provide 
information  to  establish  a  compendial 
monograph  for  the  ingredient  (Ref.  93). 
The  company  submitted  information, 
both  nonconfidential  (Refs.  88  and  89) 
and  confidential,  but  it  also  was  not 
adequate.  The  agency's  detailed 
comments  on  the  information  are  on  file 
in  the  Dockets  Management  Branch 
(Refs.  94  and  95). 

(Comment  26)  The  agency  has 
included  in  the  rulemaldng  for  OTC 


skin  protectant  drug  products  several 
submissions  (Refs.  96,  97,  and  98)  for 
drug  products  containing  mineral  oil 
that  were  originally  submitted  to  the 
Miscellaneous  External  Panel  for 
review.  One  submission  (Ref.  96)  did 
not  contain  any  data  on  mineral  oil  as 
an  individual  ingredient  and  the  other 
submissions  (Refs.  97  and  98)  were 
discussed  in  the  TFM  for  OTC  skin 
protectant  diaper  rash  drug  products  (55 
FR  25204  at  25220  to  25221).  The 
agency  concluded  that  the  ingredient's 
physical  properties  were  sufficient, 
along  with  the  Category  I  findings  of 
two  ether  panels  (Hemorrhoidal  and 
Ophthalmic  Panels),  to  support  the 
effectiveness  of  mineral  oil  in 
§  347.10(p)  of  the  skin  protectant  diaper 
rash  TFM  (55  YK  25204  at  25232)  for 
diaper  rash  claims  proposed  in 
§  347.50(b)(5).  In  this  final  monograph 
for  OTC  skin  protectant  drug  products, 
mineral  oil  in  the  first  concentration 
listed  in  §  347.10(1)  (50  to  100  percent) 
may  be  labeled  for  the  claims  listed  in 
§  347.50(b)(1)  and  (b)(2).  In  addition, 
mineral  oil  in  the  second  concentration 
listed  in  §  347.10(1)  (30  to  35  percent) 
when  combined  with  colloidal  oatmeal 
may  be  labeled  for  the  claims  listed  in 
§  347.50(b)(7). 

(Comment  27)  One  comment  luged 
FDA  to  consider  a  single  statement  of 
identity  for  the  ingredient  petrolatum 
because  of  its  multi-purpose  uses  in 
OTC  drug  products.  The  comment 
suggested  the  term  "protectant." 

Petrolatum  is  generally  recognized  as 
safe  and  effective  in  two  other  OTC  drug 
final  monographs:  Ophthalmic  (part  349 
(21  CFR  part  349))  and  anorectal  (21 
CFR  part  346).  The  statement  of  identity 
for  ophthalmic  use  is  "lubricant"  or 
"emollient  (lubricant)  eye  ointment" 
(see  §  349.65(a)). 

The  agency  previously  considered  a 
related  issue  in  the  proposed 
rulemaking  for  OTC  anorectal  drug 
products  (see  comment  39,  53  FR  30756 
at  30771)  and  determined  that  a 
comment's  suggested  statement  of 
identity  (topical  protectant  and 
lubricant)  did  not  make  it  clear  that 
such  a  product  could  be  used 
anorectally  and  thus  did  not  fully  satisfy 
the  requirements  of  §  201.61(b).  The 
agency  believes  that  the  same  is  true  of 
the  currently  suggested  statement  of 
identity  "protectant."  Thus,  the  agency 
is  not  adopting  a  single  statement  of 
identity  for  the  ingredient  petrolatum 
and  is  using  "skin  protectant"  as  the 
statement  of  identity  for  drug  products 
containing  petrolatum  included  in  this 
final  monograph  (part  347). 

(Comment  28)  One  comment  argued 
that  petrolatum  should  be  exempt  from 
the  "directions  for  use"  proposed  in 
§  347.50(d),  citing  petrolatiun's  long 


history  of  consumer  use,  efficacy,  and 
safety  and  contending  that  petrolatum 
meets  the  requirements  for  such 
exemption  under  §  201.116  (21  CFR 
201.116). 

The  agency  disagrees.  Section  201.116 
allows  for  exemption  from  section 
502(f)(1)  of  the  act  which  requires 
adequate  directions  for  use,  if  adequate 
directions  for  common  uses  are  known 
to  the  ordinary  individual.  While  some 
individuals  may  know  that  petrolatum 
may  be  applied  as  needed,  the  agency 
believes  that  not  all  people  who  use  this 
drug  would  know  that  it  can  be  applied 
on  an  as  needed  basis.  Therefore,  the 
agency  is  t^uiring  the  standard 
direction  in  §  347.50(d)(1)  for  products 
that  contain  petrolatum. 

(Comment  29)  One  comment 
contended  that  petrolatum  should  be 
exempt  from  the  warnings  proposed  in 
the  TFM  (48  FR  6820  at  6832  to  6833). 
The  comment  argued  that  sufficient 
evidence  to  exempt  these  warnings  is 
provided  by  the  universal  use  of 
petrolatum  over  many  decades  for  a 
wide  variety  of  topical  indications,  the 
clinical  and  marketing  experience  over 
this  long  period  of  extensive  and 
universal  use,  the  Panel  conclusion  that 
"large  amounts  of  petrolatum  are 
essentially  nontoxic  when  ingested 
*  *  *"  (43  FR  34628  at  34639),  the 
results  of  a  long-term  chronic  feeding 
study  by  Oser  et  al.  (Ref  99)  as 
demonstrating  safety  on  ingestion,  and 
the  fact  that  petrolatum  is  regulated  as 
an  approved  direct  food  additive  (under 
§  172.880  (21  CFR  172.880))  and  is 
listed  in  the  Food  Chemicals  Codex 
(Ref  100). 

Although  the  comment  suggested  a 
revision,  it  agreed  in  principle  with  the 
warning  "Not  to  be  applied  over  deep  or 
puncture  wounds,  infections,  or 
lacerations.  Consult  a  doctor."  A  second 
comment  requested,  in  the  interest  of 
brevity,  clarity,  and  conservation  of 
scarce  label  space,  that  the  warning  be 
shortened  to  read:  "Do  not  apply  over 
deep  or  puncture  wounds  or 
infections." 

The  agency  discussed  the  importance 
of  each  of  the  proposed  warnings  in 
comments  25  through  31  of  the  TFM  (48 
FR  6820  at  6828  to  6830)  and  stated  that 
these  warnings  are  necessary  for 
petrolatum  used  as  a  skin  protectant.  In 
comment  31  of  the  TFM,  however,  the 
agency  proposed  not  to  require  the  "For 
external  use  only  warning"  for  all 
products  (including  those  containing 
petrolatum)  formulated  as  lip  balms. 
The  agency  is  finalizing  that  proposal  in 
this  document. 
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In  this  final  monograph,  products 
containing  the  skin  protectant 
ingredients  mineral  oil  or  sodium 
bicarbonate  may  omit  the  "For  external 
use  only"  warning  if  they  also  provide 
labeling  for  oral  use  of  the  product.  The 
agency  believes  that  it  could  be 
confusing  to  consumer;  if  products  that 
contain  petrolatum  do  not  have  the  "For 
external  use  only"  wamiiig.  Therefore, 
the  agency  is  not  exempting  petrolatuim 
(except  in  lip  protectant  products)  from 
the  "For  external  use  only"  warning  in 
§§201.66(c)(5)(i)  and  347.50(c)(1). 

The  agency  considers  the  warning 
about  not  getting  the  product  into  the 
eye  useful  to  help  prevent  possible 
improper  use  of  sldn  protectant  drug 
products  which  are  often  marketed  in 
nonsterile,  multiple  use  containers.  The 
agency  believes  that  the  first  comment 
misconstrued  the  purpose  of  the  "if 
condition  worsens"  warning 
(§  347.50(c)(3)  of  this  final  monograph). 
The  warning  is  intended  to  direct 
consiuners  to  seek  medical  attention  for 
a  condition  if  it  gets  worse  or  has  not 
improved  after  7  days  of  treatment  and 
not  to  set  7  days  as  a  maximum  safe 
treatment  period.  The  agency  has 
shortened  this  warning  for  products 
containing  petrolatum  (or  white 
petrolatum)  as  a  single  ingredient  to 
state:  "See  a  doctor  if  condition  lasts 
more  than  7  days." 

With  regard  to  the  suggestion  that  the 
warning  in  §  347.50(c)(4)  be  revised, 
after  the  submission  of  this  comment,     , 
the  agency  published  a  similar  warning 
for  OTC  first  aid  antibiotic  drug 
products  (52  FR  47312  at  47324, 
December  11, 1987)  and  OTC  first  aid 
antiseptic  drug  products  (56  FR  33644  at 
33677,  July  22,  1991).  The  agency  is 
revising  the  warning  in  §  347.50(c)(4), 
accordingly,  in  the  new  format  required 
by  §201.66. 

(Comment  30)  One  comment 
considered  the  two  general  warnings  in 
§  330.1(g)  unnecessary  for  100  percent 
petrolatum.  The  comment  cited  two 
references  (Refs.  99  and  100)  to  support 
its  contention  that  petrolatum  isa 
uniquely  safe  OTC  drug  and  presents  no 
risk  to  the  health  of  children  from 
misuse,  overuse,  or  abuse. 

The  agency  finds  the  information  in 
the  cited  references  (as  well  as  the 
information  in  §  172.880  regarding  the 
regulation  of  petrolatum  as  an  approved 
food  additive)  insufficient  to  support  an 
exemption  for  30  to  100  percent 
petrolatum  from  the  two  general 
warnings  in  §  330.1(g).  References  99 
and  100  list  petrolatimi  concentrations 
at  0.02  to  5  percent,  significantly  lower 
than  the  concentration  range  included 
in  the  monograph.  The  agency  revised   . 
the  wording  of  these  warnings  in 


§  330.1(g)  in^he  final  rule  for  the  new 
OTC  drug  product  labeling  format  (64 
FR  13254  at  13294). 

(Codiment  31).  One  cominent  stated 
that  the  agency's  proposed  directions  for 
sodium  bicarbonate  for  use  as  a  soak  in 
a  tub  allow  for  a  topical  use 
concentration  of  about  0.3  percent, 
which  is  less  than  the  dosage  range  for 
topical  use  of  1  to  100  percent  (54  FR 
40808  at  40818). 

The  agency  has  reviewed  its 
calciilations  and  agrees  with  the 
comment  that  the  proposed  directions 
for  use  as  a  soak  in  a  tub  allow  for  a 
topical  concentration  of  less  than  1 
percent,  depending  on  the  amount  of 
water  in  the  tub  and  the  size  of  the  cup 
used.  However,  these  directions  are 
consistent  with  those  suggested  in  the 
literature  (Refs.  101  through  104).  When 
these  measurements  are  made  by 
consumers,  they  may  not  be  precise. 
Accordingly,  in  this  final  monograph, 
the  agency  recognizes  that  it  is  not 
possible  or  critical  to  make  a  precise 
determination  of  the  use  concentration 
for  this  ingredient.  Thus,  the  agency  has 
revised  its  recommendations. 

(Comment  32)  The  agency  has 
considered  topical  starch  (formerly 
known  as  com  starch)  in  several 
rulemakings.  In  the  advance  notice  of 
proposed  rulemaking  for  OTC  skin 
protectant  drug  products  (43  FR  34628' 
at  34636),  the  TFM  for  OTC  skin 
protectant  drug  products  (48  FR  6820  at 
6828),  the  TFM  for  OTC  skin  protectant 
poison  ivy,  poison  oak,  poison  sumac, 
and  insect  bites  drug  products  (54  FR 
40808  at  40811  to  40812),  the 
Miscellaneous  External  Panel's 
statement  on  OTC  diaper  rash  drug 
products  (47  FR  39436  at  39439, 
September  7, 1982),  the  TFM  for  OTC 
skin  protectant  diaper  rash  drug 
products  (55  FR  25204  at  25232).  and 
the  TFM  (53  FR  30756  at  30782)  and 
final  monograph  (55  FR  31776  at  31780) 
for  OTC  anorectal  drug  products. 

Based  on  the  evaluations  of  the 
Topical  Analgesic,  Miscellaneous 
External,  and  Hemorrhoidal  Panels,  and 
the  subsequent  inclusion  of  topical 
starch  as  a  protectant  in  the  final 
monograph  for  OTC  anorectal  drug 
products  and  in  the  TFM  for  OTC  diaper 
rash  drug  products,  the  agency  is 
including  topical  starch  at  a 
concentration  of  10  to  98  percent  as  an 
active  ingredient,  under  §  347.10(q)  of 
this  final  monograph  for  OTC  skin 
protectant  drug  products.  The  agency  is 
including  a  minor  skin  irritation 
indication  for  the  skin  protectant  uses  of 
topical  starch  in  §  347.50Cb)(6).  Because 
topical  starch  should  not  be  used  on 
broken  skin,  other  conditions  (e.g.,  cuts, 
scrapes,  chapped/crackod  skin  and  lips) 


are  not  included  in  this  final 
monograph.  Warnings  applicable  to 
topical  starch  drug  products  in  a 
powder  dosage  form  are  included  in 
§  347.50(c)(6). 

(Comment  33)  Two  comments  from 
the  same  company  requested  that 
vitamins  A  and  D  be  added  to  the  list 
of  Category  I  active  ingredients  in  the 
skin  protectant  monograph.  The 
comipents  stated  that  shark  liver  oil, 
which  contains  significant  quantities  of 
vitamins  A  and  D,  is  an  oleaginous 
substance  that  provides  lubricity'  and 
emoUiency.  The  comments  mentioned 
that  vitamins  A  and  D,  like  cod  and 
shark  liver  oils,  have  an  emollient 
natiire  that  provides  a  physical  barrier 
to  an  irritant  and  aids  in  the  temporary 
relief  of  minor  skin  irritations.  The 
comments  added  that  these  oleaginous 
substances  can  lessen  dermal  injury 
caused  by  friction  and  lessen  itching 
and  dryness  caused  by  water  loss  from 
the  stratum  comeum,  thereby  providing 
additional  protection  for  exposed  skin. 
The  comments  cited  the  Hemorrhoidal 
Panel's  recommendations  on  the  safety 
and  topical  use  of  vitamins  A  and  D  (45 
FR  35576  at  35630  and  35634).  Another 
comment  stated  that  a  number  of  the 
claims  recommended  by  the 
Hemorrhoidal  Panel  in  the  advance 
notice  of  proposed  rulemaking  for  OTC 
skin  protectant  drug  products  (43  FR 
34628  at  34648)  should  be  listed  in  the 
monograph  for  the  ingredients  vitamin 
A  and  vitamin  D. 

The  Hemorrhoidal  Panel  did  not 
review  vitamin  A  or  vitamin  D 
(cholecalciferol)  as  single  ingredients  for 
use  as  protectantsin  OTC  anorectal  drug 
products  but  did  consider  these 
ingredients  in  its  review  of  ingredients 
used  for  wound  healing  (45  FR  35576  at 
35655  and  35656).  The  Hemorrhoidal 
Panel  concluded  that  the  data  submitted 
were  insufficient  to  prove  effectiveness 
of  vitamins  A  and  D  as  wdimd  healing 
agents  and  classified  these  ingredients 
in  Category  III  for  this  use  (45  FR  35576 
at  35655  and  35656).  The  agency  did  not 
include  vitamins  A  or  D  in  the  anorectal 
final  monograph  because  no  data  were 
submitted  to  support  the  effectiveness  of 
these  ingredients  for  protectant  uses. 
However,  the  Hemorrhoidal  Panel 
recommended  that  cod  liver  and  shark 
liver  oils  be  included  in  the  Category  I 
list  of  active  ingredients  for  u^e  as 
protectants  in  OTC  anorectal  drug 
products  (45  FR  35576  at  35630  and 
35634)  and  the  agency  concluded  that 
these  oils  are  monograph  ingredients  (55 
FR  31776  at  31780).  The  agency  pointed 
out  in  its  proposed  rulem^ng  for  OTC 
diaper  rash  drug  products  (55  FR  25204 
at  25225)  that  vitamins  A  and  D  have 
not  been  classified  as  skin  protectants  in 
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any  rulemaking  in  the  OTC  drug  review, 
concluded  that  additional  data  are 
needed,  and  placed  these  ingredients  in 
Category  III. 

Because  no  data  were  submitted  to 
support  the  effectiveness  of  vitamins  A 
and  D  for  skin  protectant  uses,  the 
agency  concludes  that  these  ingredients 
are  nonmonograph  when  used 
individually  or  in  combination  other 
than  as  a  component  of  cod  liver  oil 
listed  in  §  347.10(e)  of  this  final 
monograph. 

(Comment  34)  In  the  TFM  for  OTC 
first  aid  antiseptic  drug  products  (56  FR 
33644  at  33650),  the  agency  deferred 
data  on  a  physical  barrier  cream  product 
with  protective  claims  to  the  rulemaking 
for  OTC  skin  protectant  drug  products. 
.The  cream  product  contains  a 
combination  of  ingredients:  Cetyl 
alcohol,  glyceryl  stearate,  isopropyl 
palmitate,  stearyl  alcohol,  and  beeswax, 
labeled  as  "skin  wound.protectant" 
ingredients.  The  product  labeling  states 
"helps  protect  minor  cuts,  burns,  and 
skin  irritations  against  contamination." 
This  claim  is  very  similar  to  the  claim 
included  in  §  347.50(b)(1)  of  this  final 
monograph.  The  submission  included 
the  results  of  animal  and  human  safety 
studies  on  the  finished  product, 
including  LD50  in  mice  and  rats,  acute 
dermal  toxicity  studies  in  rabbits,  48- 
hour  and  72-hour  primary  irritation 
studies  in  humans  using  occlusive  patch 
tests,  and  21-day  cumulative  irritation 
studies.  The  submission  also  included 
reports  of  studies  on  the  cream 
product's  protective  barrier  effect  and  a 
clinical  study  to  evaluate  safety  and 
effectiveness.  The  clinical  study  was 
described  as  a  randomized,  controlled, 
double-blind,  parallel-group  comparison 
of  two  products  to  determine  the  cream 
product's  safety  and  effectiveness  under 
actual  use  conditions.  The  control 
formulation  was  not  provided. 

The  agency  finds  the  submitted  data 
insufficient  to  establish  the  skin 
protectant  effect  of  any  of  the 
ingredients  present  in  the  cream 
product  because  the  contribution,  if  any, 
of  each  of  the  individual  active 
ingredients  cannot  be  determined.  The 
Panel  recommended  that  there  need  be 
no  limit  to  the  number  of  skin 
protectant  ingredients  that  may  be 
combined  in  a  product  (43  FR  34628  at 
34631).  However,  each  ingredient  must 
make  a  contribution  to  the  claimed 
effect(s)  in  order  to  be  deemed  an  active 
ingredient  (§330.10(a)(4)(iv)).  Further, 
the  agency  notes  that  the  Miscellaneous 
External  Panel  classified  the  ingredients 
cetyl  alcohol  and  stearyl  alcohol  as 
inactive  in  the  advance  notice  of 
proposed  rulemaking  for  OTC  alcohol 
drug  products  (47  FR  22324  at  22326. 


May  21,  1982).  In  addition,  the  Dental 
Panel  classified  beeswax  as  inactive  in 
the  advance  notice  of  proposed 
rulemaking  for  OTC  drug  products  for 
the  relief  of  oral  discomfort  (47  FR 
22712  at  22715).  No  additional  data  on 
these  three  ingredients  have  been 
submitted  to  any  rulemaking  in  the  OTC 
drug  review.  The  other  two  listed  active 
ingredients,  glyceryl  stearate  and 
isopropyl  palmitate,  have  not  been 
considered  in  any  rulemaking  in  the 
OTC  drug  review.  Consequently,  the 
agency  concludes  that  the  safety  and 
effectiveness  data  are  insufficient  on 
beeswax,  cetyl  alcohol,  glyceryl  stearate, 
isopropyl  palmitate,  and  stearyl  alcohol. 
Therefore,  these  ingredients  are  being 
included  in  §  310.545(a)(18)  as 
nonmonograph. 

(Comment  35)  Two  comments 
contended  that,  as  a  class,  skin 
protectant  ingredients  may  be  combined 
with  more  different  types  of  therapeutic 
categories  than  any  other  class  of 
ingredients.  However,  in  the  TFM, 
proposed  §  347.20  does  not  list  any 
ingredients  other  than  skin  protectant 
ingredients  that  may  be  combined.  The 
comments  stated  that  skin  protectant 
ingredients  have  been  found  appropriate 
for  use  in  combination  with  several 
other  ingredient  categories  in  other  OTC 
drug  product  rulemakings.  The 
comments  requested  that  the  agency 
include  a  provision  in  the  final 
monograph  allowing  the  combination  of 
skin  protectant  ingredients  with  any 
therapeutic  class  of  ingredients  when 
such  a  combination  has  been  found 
appropriate  by  any  other  OTC  advisory 
review  panel. 

Proposed  §  347.20  in  the  skin 
protectant  TFM  was  published  in  the 
Federal  Register  on  February  15,  1983, 
before  the  TFMs  for  many  other 
categories  of  OTC  drug  products. 
Subsequently,  based  on  panel 
recommendations  in  other  OTC  drug 
rulemakings  and  the  TFMs  for  OTC 
external  analgesic  drug  products  (48  FR 
5852  at  5868),  OTC  first  aid  antiseptic 
drug  products  (56  FR  33644  at  33677), 
and  OTC  sunscreen  drug  products  (58 
FR  28194  at  28296,  May  12.  1993),  this 
final  monograph  includes  skin 
protectant  active  ingredients  in 
combination  with  other  ingredients 
from  these  therapeutic  classes. 

Therefore,  the  agency  has  further 
considered  and  expanded  the  ingredient 
combinations  included  in  §  347.20  of 
this  final  monograph,  including  skin 
protectant-sunscreen  combinations  in 
§  347.20(d).  The  agency  is  also 
amending  the  final  monograph  for  OTC 
sunscreen  drug  products  (64  FR  27666, 
May  21,  1999)  to  include  sunscreen-skin 
protectant  drug  products.  Further,  the 


agency  may  be  expanding  the  permitted 
combinations  in  §  347.20(b)  and  (c)  as 
data  submitted  to  the  rulemakings  for 
OTC  external  analgesic  and  first  aid 
antiseptic  drug  products  are  evaluated 
and  the  final  monographs  for  those  OTC 
drug  classes  are  issued. 

m.  Conclusion 

Based  on  the  available  evidence,  the 
agency  is  issuing  a  final  monograph 
establishing  conditions  under  which 
OTC  skin  protectant  drug  products  are 
generally  recognized  as  safe  and 
effective  and  not  misbranded.  Any  drug 
product  labeled,  represented,  or 
promoted  for  use  as  an  OTC  skin 
protectant  drug  that  contains  any  of  the  ^ 
ingredients  listed  in 
§  310.545(a)(18)(i)(A)  or  (a)(18)(i)(B)  or 
that  is  not  in  conformance  with  the 
monograph  (part  347)  may  be 
considered  a  new  drug  within  the 
meaning  of  section  201(p)  of  the  act  (21 
U.S.C.  321(p))  and  misbranded  under 
section  502  of  the  act.  Such  a  drug 
product  cannot  be  marketed  for  skin 
protectant  uses  unless  it  is  the  subject 
of  an  approved  application  under 
section  505  of  the  act  (21  U.S.C.  355) 
and  part  314  of  the  regulations  (21  CFR 
part  314).  An  appropriate  citizen 
petition  to  amend  the  monograph  may 
also  be  submitted  in  accord  with  21  CFR 
10.30  and  330.10(a)(12)(i).  Any  OTC 
skin  protectant  drug  product  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce 
after  the  compliance  dates  of  the  final 
rule  for  §  310.545(a)(18){i){A)  or  this 
final  rule  that  is  not  in  compliance  with 
the  regulations  is  subject  to  regulatory 
action. 

Our  decision  to  revise  the  warnings 
set  forth  in  this  final  rule  is  based  on 
comments  made  in  response  to  the 
proposed  rule.  Mandating  warnings  in 
an  OTC  drug  monograph  does  not 
require  a  finding  that  any  or  all  of  the 
OTC  drug  products  covered  by  the 
monograph  actually  caused  an  adverse 
event,  and  FDA  does  not  so  find.  Nor 
does  FDA's  requirement  of  warnings 
repudiate  the  prior  OTC  drug 
monographs  and  monograph 
rulemakings  under  which  the  affected 
drug  products  have  been  lawfully 
marketed.  Rather,  as  a  consumer 
protection  agency,  FDA  has  determined 
that  warnings  are  necessary  to  ensure 
that  these  OTC  drug  products  continue 
to  be  safe  and  effective  for  their  labeled 
indications  under  ordinary  conditions 
of  use  as  those  terms  are  defined  in  the 
the  act.  This  judgment  balarices  the 
benefits  of  these  drug  products  against 
their  potential  risks  (see  21  CFR 
330.10(a)). 
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FDA's  decision  to  act  in  this  instance 
need  not  meet  the  standard  of  proof 
required  to  prevail  in  a  private  tort 
action  [Glastetterv.  Novartis 
Pharmaceuticals,  Corp.,  252  F.  3d  986, 
991  (8th  Cir.  2001)).  To  mandate 
warnings,  or  take  similar  regulatory 
action,  FDA  need  not  show,  nor  do  we 
allege,  actual  causation.  For  an 
expanded  discussion  of  case  law 


supporting  FDA's  authority  to  require 
such  warnings,  see  the  final  rule 
entitled  "Labeling  of  Diphenhydramine- 
Containing  Drug  Products  for  Over-the- 
Counter  Hiunan  Use"  (67  FR  72555, 
December  6,  2002). 

IV.  Labeling  Guidance 

In  the  Federal  Register  of  March  17, 
1999  (64  FR  13254),  FDA  established  a 


standardized  format  and  standai'dized 
content  for  the  labeling  of  OTC  drug 
products.  Table  1  of  this  document 
shows  how  the  warnings  proposed  in 
the  TFM  have  been  revised  in  this  final 
rule  based  on  comments  received  and 
using  the  new  format  in  §  201.66.  Using 
the  format  in  §  201.66(c)(4),  the 
warnings  in  §§  347.50(c)  and  347.52(c) 
appear  as  follows: 


Table  1  .—Revision  of  Proposed  Monograph  Warnings  to  New  Format 


Skin  Protectant  Tentative  Final  Monograph 


Not  to  be  applied  over  deep  or  puncture  wounds,  infec- 
tions, or  lacerations.  Consult  a  doctor.  Do  not  use  on 
broken  skin. 


Avoid  contact  with  tt>e  eyes. 

Keep  powder  away  from  chikj's  face  to  avoid  inhalation, 

which  can  cause  breathing  problems. 
Take  special  care  to  avokj  slipping  when  getting  into 

and  out  of  the  tub. 


•If  conditk>n  worsens  or  does  not  improve  within  7  days, 
consult  a  doctor. 


For  extemal  use  only. 


Skin  Protectant  Final  Monograph 


Do  not  use  on 

•  deep  puncture  wounds 

•  serious  bums 


•  animal  bites 

•  broken  skin^ 


When  using  this  product 

•  do  not  get  into  eyes 

•  keep  away  from  face  and  mouth  to  avoid  breathing  it 

•  in  some  skin  conditions,  soaking  too  long  may  overdry 

•  to  avoid  slipping,  use  mat  in  tub  or  shower 


Stop  use  and  ask  doctor  if 

•  condition  worsens 

•  symptoms  last  more  than  7  days  or  clear  up  and  occur  again  within  a  few  days 


For  extemal  use  only* 


'  Only  required  for  powder  products  containing  kaolin  or  topical  starch.  See  §347. 50(c)(6). 

2  In  boW  type  on  the  line  immediately  following  the  Hne  for  the  Warnings  heading.  See  §201.66(c)(5)(i)  and  (d)(6). 


Section  201.66(d)(10)  (21  CFR 
201.66(d)(10)).  which  sets  forth  format 
and  content  requirements  for  OTC  drug 
product  labeling.'establishes  a  modified 
labeling  format  for  small  packages  that 
need  more  than  60  percent  of  their  total 
smface  area  available  to  bear  labeling  to 
meet  the  format  requirements  of 
§  201.66(d)(1)  through  (d)(9).  The 
agency  stated  in  the  final  rule  that 
established  these  labeling  requirements 
that  it  would  consider  additional 
approaches  for  accommodating  certain 
products  in  their  respective 
monographs,  taking  into  consideration 
the  risks  and  benefits  of  the  drug,  the 
intended  use,  and  the  need  to 
conununicate  limitations  or  restrictions 
about  the  use  of  the  product  to  the  target 
population  (64  FR  13254  at  13270). 

In  the  final  monograph  for  OTC 
sunscreen  drug  products  (64  FR  27666 
at  27678),  the  agency  discussed 
modified  warnings  for  lip  balm  products 
and  stated  that  it  expects  to  adopt  the 
same  modifications  when  it  issues  the 
final  monograph  for  OTC  skin 
protectant  drug  products.  Accordingly, 
the  agency  is  establishing  additional 
labeling  exemptions  for  lip  balm/lip 
protectant  products  that  meet  the 
criteria  established  in  §  201.66(d)(10). 
The  specifications  for  products 
formulated  and  labeled  as  a  lip 


protectant  or  lip  balm  that  meet  the 
criteria  established  in  §  201.66(d){10) 
are  in  §  347.$0(e)  of  the  skin  protectant 
final  monograph.  In  making  this 
determination  for  lip  protectant/lip 
balm  products,  the  agency  considered  a 
number  of  factors  that  were  discussed  in 
the  final  rule  that  established  the  new 
OTC  drug  product  labeling  format  in 
§  201.66  (64  FR  13254  at  13270).  These 
factors  include  the  risks  and  benefits  of 
the  drug,  the  intended  use,  and  the  need 
to  communicate  limitations  or 
restrictions  about  the  use  of  the  product 
to  the  target  population.  Lip  protectant/ 
lip  balm  products  are  typically 
'  packaged  in  small  amounts,  applied  to 
limited  areas  of  the  body,  have  a  high 
therapeutic  index,  carry  extremely  low 
risk  in  actual  consiuner  use  situations, 
provide  a  favorable  public  health 
benefit,  require  no  specified  dosage 
limitation,  and  require  few  specific 
warnings  and  no  general  warnings  (e.g., 
pregnancy  or  overdose  warnings).  For 
these  reasons,  the  agency  has  concluded 
that  minimal  information  is  needed  for 
the  safe  and  effective  use  of  such 
products. 

The  agency  is  also  including  in  this 
final  rule  some  modified  labeling 
requirements  in  §  347.50(f)  of  the  final 
monograph  for  products  containing  only 
cocoa  butter,  petrolatum,  or  white 


petrolatum  singly  or  in  combination 
with  each  other  when  marketed  other 
than  as  a  lip  protectant  or  lip  balm.  In 
making  this  decision  for  cocoa  butter, 
the  agency  considered  the  factors 
discussed  in  the  previous  paragraphs  . 
and  the  Panel's  recommendations  on 
cocoa  butter.  The  Panel  stated  in  its 
safety  evaluation  of  cocoa  butter  (43  FR 
34628  at  34635)  that  "No  reports 
regarding  the  safety  of  cocoa  butter  have 
been  specifically  identified.  However, 
the  Panel  recognizes  that  its  safety  has 
been  established  by  its  wide  and 
continuous  use  in  pharmaceutical 
products  and  cosmetics.  Clinical  and 
marketing  experience  has  confirmed 
that  cocoa  butter  is  safe  in  the  dosage 
range  used  as  a  skin  protectant."  Thus,- 
these  products  have  an  extremely  low 
risk  in  actual  consumer  use  situations. 
In  addition,  the  agency  has  considered 
the  OTC  uses  for  this  ingredient  as 
providing  temporary  protection  of 
minor  cuts,  scrapes,  bums,  and  chapped 
or  cracked  skin  and  lips.  Application  to 
these  areas  for  these  uses  will  likely  be 
infrequent  and  to  limited  areas  of  the 
body.  In  making  this  decision  for 
petrolatum  and  white  petrolatum,  the 
agency  considered  the  factors  discussed 
in  the  previous  paragraphs,  the  Panel's 
recommendations,  and  the  evidence  and 
data  described  in  section  II. .  comment 
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29  of  this  document.  The  Panel  stated  in 
its  safety  evaluation  of  petrolatum 
preparations  (43  FR  34628  at  34639)  that 
"Petrolatum  is  not  absorbed  through 
intact  or  injured  skin  and  is  neither 
sensitizing  nor  irritating.  Large  amounts 
are  essentially  nontoxic  when  ingested 
in  liquid  laxative  preparations.  Clinical 
and  marketing  experience  has 
confirmed  that  petrolatum  is  safe  in  the 
OTC  dosage  range  used  as  a  skin 
protectant."  As  noted  for  cocoa  butter, 
the  agency  has  considered  the  OTC  uses 
for  these  ingredients  and  believes  that 
application  to  these  areas  for  these  uses 
will  likely  be  infrequent  and  to  limited 
areas  of  the  body.  The  agency  concludes 
that  petrolatum  and  white  petrolatum 
have  an  extremely  low  risk  in  actual 
consumer  use  situations.  Moreover,  both 
products  provide  a  favorable  public 
health  beneHt,  require  no  specified 
dosage  limitation,  and  require  few 
specific  warnings  nad  no  general 
warnings  (e.g.,  pregnancy  or  overdose 
warnings). 

V.  Stay  of  §  347.20(d)  and  Part  352 

The  agency  is  lifting  the  stay  for  the 
sunscreen  monograph  in  part  352  for  the 
sole  purpose  of  amending  the  codified 
language  as  set  forth  in  the  skin 
protectant  final  monograph.  Once  the 
codified  language  is  amended,  part  352 
will  remain  stayed  indefinitely.  The 
agency  is  also  staying  §  347.20(d) 
because  it  involves  combination 
products  that  contain  sunscreen  active 
ingredients.  To  the  extent  that  5  U.S.C. 
553  applies  to  this  action,  it  is  exempt 
from  notice  and  comment  because  it 
constitutes  a  rule  of  procedure  under  5 
U.S.C.  553(b)(3)(A).  Alternatively,  the 
agency's  implementation  of  this  action 
without  opportunity  for  public 
comment  comes  within  the  good  cause 
exceptions  in  5  U.S.C.  553(b)(3)(B)  in 
that  obtaining  public  comment  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest.  The 
agency  complied  with  the  notice  and 
comment  procedures  in  5  U.S.C.  553 
when  it  issued  the  skin  protectant  final 
monograph  set  forth  in  this  notice.  The 
agency  is  lifting  the  stay  for  part  352  in 
order  to  revise  part  352  to  be  consistent 
with  that  monograph.  As  the  agency 
stated -in  the  Federal  Register  of 
December  31.  2001  (66  FR  67485),  FDA 
intends  to  publish  a  proposal  to  amend 
part  352  in  order  to  develop  a 
comprehensive  sunscreen  monograph 
that  addresses  formulation,  labeling, 
and  testing  requirements  for  both 
ultraviolet  B  (UVB)  and  ultraviolet  A 
(UVA)  radiation  protection.  That 
amendment  will  propose  a  new  effective 
date  for  part  352  and  for  §  347.20(d). 
Thus,  there  will  be  an  opportunity  for 


public  comment  on  the  new  effective 
date  within  the  proposed  amendment  to 
part  352.  In  accordance  with  21  CFR 
10.40(e)(1),  FDA  is  providing  an 
opportunity  for  comment  on  whether 
this  partial  stay  should  be  modified  or 
revoked.  % 

VI.  Analysis  of  Impacts 

An  analysis  of  the  costs  and  benefits 
of  this  regulation,  conducted  under 
Executive  Order  12291,  was  discussed 
in  the  TFM  for  OTC  skin  protectant  drug 
products  (48  FR  6820  at  6831).  The 
agency  certified  that  under  the 
Regulatory  Flexibility  Act  the  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  No  comments 
were  received  on  the  economic  impact 
of  this  rulemaking. 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866, 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612),  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1501  et 
seq.).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  Under 
the  Regulatory  Flexibility  Act.  if  a  rule 
may  have  a  significant  econamic  impact 
on  a  substantial  number  of  small 
entities,  an  agency  must  analyze 
regulatory  options  that  would  minimize 
any  significant  impact  of  the  rule  on 
small  entities.  Section  202(a)  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
requires  that  agencies  prepare  a  written 
statement  and  economic  analysis  before 
proposing  any  rule  that  may  result  in  an 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  in  any 
one  year  (adjusted  annually  for 
inflation).  The  proposed  rules  that  have 
led  to  the  development  of  this  final  rule 
were  published  on  February  15, 1983, 
and  October  3,  1989,  before  the 
Unfunded  Mandates  Reform  Act  of  1995 
was  enacted.  The  agency  explains  in 
this  final  rule  that  the  final  rule  will  not 
result  in  an  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
in  any  one  year. 

The  agency  concludes  that  this  final 
rule  is  consistent  with  the  principles  set 
out  in  Executive  Order  12866  and  in 
these  two  statutes.  The  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  order  and  so  is  not 
subject  to  review  under  the  Executive 
order.  The  Unfunded  Mandates  Reform 


Act  does  not  require  FDA  to  prepare  a 
statement  of  costs  and  benefits  for  this 
final  rule,  because  th&  final  rule  is  not 
expected  to  result  in  any  1-year 
expenditure  that  would  exceed  $100 
million  adjusted  for  inflation.  The 
current  inflation  adjusted  statutory 
threshold  is  about  $110  million. 

The  purpose  of  this  final  rule  is  to 
establish  allowable  monograph 
ingredients  and  labeling  under  which 
OTC  skin  protectant  drug  products  are 
generally  recognized  as  safe  and 
effective.  Of  the  29  active  ingredients 
considered  in  this  final  rule.  19  are 
being  included  in  the  final  monograph 
while  10  are  not.  Of  the  10  not  included, 
1  is  deferred  to  the  final  rule  on  OTC 
skin  protectant  diaper  rash  drug 
products  and  1  may  be  included 
pending  development  of  a  USP/NF 
monograph  for  the  ingredient. 

Products  containing  the  remaining 
eight  active  ingredients  will  need  to  be 
reformulated  to  delete  and  replace  the 
ingredient(s)  with  another  (monograph) 
skin  protectant  active  ingredient  or  an 
inactive  vehicle.  As  discussed  in  section 
II,  comment  34  of  this  document,  at         ' 
least  three  and  maybe  five  of  these  eight 
ingredients  also  could  be  used  as 
inactive  (vehicle)  ingredients  in  topical 
drug  products.  Therefore,  some  of  these 
manufacturers  may  be  able  to  relabel 
their  products  without  reformulations  to 
comply  with  this  rule. 

The  agency's  Drug  Listing  System 
identifies  approximately  4,000  drug 
products  containing  these  8  ingredients; 
however,  only  a  limited  number  of  these 
products  list  these  ingredients  as  active 
for  a  skin  protectant  drug  product  (table 
2)  in  the  next  paragraph  of  this 
document. 

Table  2.— Number  of  Marketers 
AND  Products  Listing  Ingredi- 
ents AS  Active 


Ingredient 

No.  of 
Marketers 

No.  of 
Products 

Beeswax 

Boric  acid 
Cetyl  alcohol 

2 

21 

3 

2 

22 

9 

The  cost  to  reformulate  a  product  will 
vary  greatly  depending  on  the  nature  of 
the  change  in  formulation,  the  product, 
the  process,  and  the  size  of  the  firm. 
Some  of  the  33  manufacturers  of  the  50 
products  containing  nonmonograph 
active  ingredients  may  not  have  to 
reformulate.  For  those  products  that 
need  reformulation,  the  cost  can  be 
significant.  Because  of  the  large  number 
of  monograph  active  ingredients 
available  for  reformulation,  no 
manufactuj'er  should  need  to  change  its 
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dosage  form;  however,  it  will  have  to 
redo  the  validation  (product,  process, 
new  supplier),  conduct  stability  tests, 
and  change  master  production  records. 
The  agency  estimates  the  cost  of 
reformulation  to  range  from  $100,000  to 
$500,000.  Therefore,  if  all  50  products 
are  reformulated,  the  midpoint  of  the 
cost  estimate  implies  total  costs  of  $15 
million.  However,  the  agency  believes 
the  total  costs  will  be  much  smaller 
because  not  all  manufacturers  will  have 
to  reformulate  and  some  may  choose  to 
discontinue  a  product  line  if  sales  are 
too  low  to  justify  the  added  cost  and/or 
they  also  produce  substitute  products 
that  do  not  require  reformulation. 

Because  these  products  must  be 
manufactured  in  compliance  with  the 
pharmaceutical  current  good 
manufacturing  practices  (21  CFR  parts 
210  and  211),  all  firms  would  have  the 
necessary  skills  and  personnel  to 
perform  these  tasks  either  in-house  or 
by  contractual  arrangement.  No 
additional  professional  skills  are 
needed. 

This  final  rule  establishes  the 
monograph  for  OTC  skin  protectant 
drug  products  and  will  require 
relabeling  of  all  products  covered  by  the 
monograph.  The  agency's  Drug  Listing 
System  identifies  approximately  1,300 
OTC  skin  protectant  drug  products 
containing  the  29  ingredients  covered 
by  this  final  rule.  It  is  likely  that  there 
are  a  number  of  additional  products  that 
are  not  currently  included  in  the 
agency's  system.  Also,  as  indicated 
previously,  a  number  of  the  skin 
protectant  ingredients  can  be  and  often 
are  used  as  inactive  ingredients  in  many 
of  the  OTC  drug  products  included  in 
the  Drug  Listing  System.  While  it  is 
difficult  to  determine  an  exact  number, 
the  agency  estimates  that  2.000  to  2,500 
OTC  stockkeeping  units  (SKUs) 
(individual  products,  packages,  and 
sizes)  will  need  to  be  relabeled  based  on 
this  final  rule.  Based  on  information  in 
the  Drug  Listing  System,  the  agency 
estimates  there  are  at  least  200 
manufacturers  and  700  marketers  of 
these  products.  Marketers,  however, 
generally  do  not  incur  these  costs 
because  manufacturers  of  OTC  drug 
products  are  usually  responsible  for 
product  labeling,  testing,  and 
formulation. 

Estimates  of  relabeling  costs  for  the 
type  of  changes  required  by  this  rule 
vary  greatly  and  range  from  $500  to 
$15,000  per  SKU  depending  on  whether 
the  products  are  nationally  branded  or 
private  label.  The  agency  assumes  the 
same  weighted  average  cost  to  relabel 
(i.e.,  $3,600  per  SKU)  that  it  estimated 
for  the  final  rule  requiring  uniform  label 
formats  of  OTC  drug  products  (64  FR 


13254  at  13279  to  13281).  Assuming 
2,000  to  2,500  affected  OTC  SKUs  in  the 
marketplace,  total  one-time  costs  of 
relabeling  would  be  $7.2  to  $9.0  million. 
Because  frequent  labeling  redesigns  are 
a  recognized  cost  of  doing  business  in 
the  OTC  drug  industry,  these  costs  may 
be  less.  Manufacturers  that  make 
voluntary  market-driven  changes  to 
their  labeling  during  the 
implementation  period  can  implement 
the  regulatory  requirements  for  a 
nominal  cost.  The  final  rule  would  not 
require  any  new  reporting  or 
recordkeeping  activities. 

This  final  rule  may  have  an  economic 
impact  on  some  small  entities.  The 
agency's  Drug  Listing  System  indicates 
that  about  700  marketers  will  need  to 
relabel,  and  that  this  relabeling  will  be 
prepared  by  about  200  manufacturers, 
most  of  which  are  private  label  or 
contract  manufacturers.  Based  mi  the 
Small  Business  Administration's 
determination  that  a  small  firm  in  this 
industry  has  fewer  than  750  employees, 
roughly  70  percent  of  the  firms  are 
considered  small.  The  economic  impact 
on  any  particular  firm  is  very  difficult 
to  measiure,  because  it  will  vary  with  the 
type  and  niunber  of  products  adjected, 
the  number  of  SKUs  per  product,  and 
the  ability  to  coordinate  these  label 
changes  with  those  required  for  other 
purposes.  For  example,  assuming 
average  industry  costs,  a  small  company 
that  had  5  products  with  3  SKUs  each, 
,  for  a  total  of  15  SKUs,  would  experience 
a  one-time  cost  of  $54,000  (15  x  $3,600). 
A  small  private  label  manufacturer  with 
the  same  product  line  and  10  customers 
per  SKU,  for  a  total  of  150  SKU's,  would 
experience  a  one-time  cost  of  $540,000 
(150  X  $3,600).  If  one  or  more  products 
needed  to  be  reformulated,  the  costs 
would  increase  by  $100,000  to  $500,000 
per  reformulation.  Some  of  these 
relabeling  costs  may  be  mitigated  to  the 
extent  that  manufacturers  can 
coordinate  this  relabeling  with 
relabeling  requirements  for  the 
standardized  format  and  content 
labeling  requirements  of  OTC  drug 
products  (§  201.66)  and  the  simscreen 
rule.  Products  with  annual  sales  less 
than  $25,000  have  1  additional  year. 
Therefore,  many  of  the  labeling 
revisions  may  be  done  in  the  normal 
course  of  business.  These  steps  should 
]ielp  to  minimize  the  impact  on  small 
entities  by  providing  enough  time  for 
implementation  to  enable  entities  to  use 
up  existing  labeling  stock.  The  agency 
believes  that  these  actions  provide 
substantial  flexibility  and  reductions  in 
cost  for  small  entities. 

The  agency  considered  but  rejected 
several  labeling  alternatives:  (1)  A 
shorter  or  longer  implementation 


period,  and  (2)  an  exemption  from 
coverage  for  small  entities.  While  the 
agency  believes  that  consimiers  would 
bfenefit  from  having  this  new  labeling  in 
place  as  soon  as  possible,  a  longer  time 
period  would  unnecessarily  delay  the 
benefit  of  new  labeling  and  revised 
formulations,  where  applicable,  to 
consumers.  The  agency  rejected  an 
exemption  for  small  entities  because  the 
new  labeling  and  revised  formulations, 
where  applicable,  are  also  jieeded  by 
consumers  who  purchase  products 
marketed  by  those  entities.  However,  a 
longer  (24-month)  compliance  date  is 
being  provided  for  products  with  annual 
sales  less  than  $25,000. 

This  analysis  shows  that  the  agency 
has  undertaken  important  steps  to 
reduce  the  burden  to  small  entities. 
Thus,  this  economic  analysis,  together 
with  other  relevant  sections  of  this 
docmnent.  serves  as  the  agency's  final 
regulatory  flexibility  analysis,  as 
required  under  the  Regulatory 
Flexibility  Act. 

Vn.  Paperwork  Reduction  Act  of  1995 

FDA  concludes  th^t  the  labeling 
requirements  in  this  document  are  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  because  they 
do  not  constitute  a  "collection  of 
information"  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  Rather,  the  labeling  statements 
are  a  "public  disclosure  of  information 
originally  supplied  by  the  Federal 
Government  to  the  recipient  for  the 
purpose  of  disclosure  to  the  public"  (5 
CFR  1320.3(c)(2)). 

Vm.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  Executive  order  and.  consequently, 
a  federalism  summary  impact  statement 
is  not  required.  - 

IX.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.31(a)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
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nor  an  environmental  impact  statement 
is  required. 

X.  Request  for  Comments 

This  final  rule  includes  reduced 
labeling  requirements  for  products 
formulated  and  labeled  as  a  lip 
protectant  that  meet  the  criteria 
established  in  §  201.66(d)(10)  (see 
§  347.60(e)):  for  products  containing 
only  cocoa  butter,  petrolatum,  or  white 
petrolatum  idcntified'in  §  347.10(d). 
(m),  and  (r),  used  singly  or  in 
combination  with  each  other,  and 
marketed  other  than  as  a  lip  protectant 
(see  §  347.60(f)):  for  sunscreen  drug 
products  labeled  for  use  only  on  specific 
small  areas  of  the  face  (e.g.,  lips,  nose, 
ears,  and/or  around  eyes)  and  that  meet 
the  criteria  established  in 
§  201.66(d)(10)  [see  §  352.52(f)):  and  for 
combinations  of  skin  protectant  and 
sunscreen  active  ingredients  (see 
§  352.60(b)(2),  (c),  and  (d)).  Some  of  this 
reduced  labeling  results  from  the 
modified  labeling  formal  for  OTC  drug 
products  in  §201.66(d)(10),  which  did 
not  exist  when  the  TFM  and  amended 
TFM  were  published.  Some  of  this 
reduced  labeling  is  in  response  to 
comments  specifically  addressing 
petrolatum  and  white  petrolatum, 
which  the  agency  has  extended  to  cocoa 
butter.  The  agency  is  providing  90  days 
for  comment  on  the  specific  labeling 
requirements  discussed  in  this  section. 
Comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Three  copies 
of  all  mailed  comments  are  to  be 
submitted.  Individuals  submitting 
written  comments  or  anyone  submitting 
electronic  comments  may  submit  one 
copy.  Received  comments  may  be  seen 
in  the  Dockets  Management  Branch  (see 
ADDRESSES)  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  If  the 
comments  justify  a  change  in  labeling, 
the  agency  will  propose  to  amend  the 
final  monographs  accordingly  at  a  later 
date.  Because  the  amendment  process 
can  take  a  significant  period  of  time, 
manufacturers  of  the  products  covered 
by  this  final  rule  should  implement  the 
labeling  stated  therein  at  this  time, 
unless  the  compliance  date  has  been 
stayed. 
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List  of  Subiects 

21  CFR  Part  310 

Administrative  practice  and 
prpcedure,  Drugs,  Labeling,  Medical 
devices.  Reporting  and  recordkeeping 
requirements. 

21  CFR  Parts  347  and  352 

Labeling,  Over-the-counter  drugs. 

■  Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  parts  310. 
347,  and  352  are  amended  as  follows: 
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PART  3ia-NEW  DRUGS 

■  1.  The  authority  citation  for  21  CFR 
part  310  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331.  351,  352. 
353.  355,  360b-360f.  360j.  361(aJ.  371,  374. 
375.  379e:  42  U.S.C.  216,  241,  242(a).  262. 
263b-263n. 

■  2.  Section  310.545  is  amended  by 
revising  paragraphs  (a)(18)(i),  (a){18)(v). 
(a)(18)(vi).  and  (d)(1).  and  by  adding 
paragraph  (d)(32)  to  read  as  follows: 

§310.545    Drug  products  containing 
certain  active  ingredients  offered  over-the- 
counter  (OTC)  for  certain  uses. 

(a)*  *   *■ 

(18)*   *   * 

(i)(A)  Ingredients — Approved  as  of 
May?,  1991. 

Allantoin  (wound  healing  claims  only) 
Sulfur 
Tannic  acid 

Zinc  acetate  (wound  healing  claims 
.only) 

(B)  Ingredients — Approved  as  o/June 
4.  2004;  June  6,  2005, /or  products  with 
annual  sales  less  than  $2^,000. 
Beeswax 

Bismuth  subnitrate 
Boric  acid 
Cetyl  alcohol 
Glyceryl  stearate 

Isopropyl  palmitate  . 

Live  yeast  cell  derivative 
Shark  liver  oil 

Stearyl  alcohol 

***** 

(v)  Insect  bite  and  sting  drug 
products. 

(A)  Ingredients — Approved  as  of  May 
7,  1991. 

Alcohol 

Alcohol,  ethoxylated  alkyl 

Ammonia  solution,  strong 

Ammonium  hydroxide 

Benzalkonium  chloride 

Camphor  ' 

Ergot  fluid  extract 

Ferric  chloride 

Menthol 

Peppermint  oil  ' 

Phenol 

Pyrilamine  maleate 

Sodium  borate 

Trolamine 

Turpentine  oil 

Zirconium  oxide 

(B)  Ingredients — Approved  as  o/June 
4.  2004;  June  6,  2005.  for  products  with 
annual  sales  less  than  $25,000. 
Beeswax 

Bismuth  subnitrate 


Boric  acid 
Cetyl  alcohol 
Glyceryl  stearate 
Isopropyl  palmitate 
Live  yeast  cell  derivative 
Shark  liver  oil 
Stearyl  alcohol 

(vi)  Poison  ivy,  poison  oak,  and 
poison  sumac  drug  products. 

(A)  Ingredients — Approved  as  of  May 
7.  1991. 

Alcohol 

Anion  and  cation  exchange  resins 

buffered 

Benzethonium  chloride 

Benzocaine 

Benzyl  alcohol 

Bismuth  subnitrate 

Bithionol 

Boric  acid 

Camphor 

Cetalkonium  chloride 

Chloral  hydrate 

Chlorpheniramine  maleate 

Creosote  v 

Diperodon  hydrochloride 

Diphenhydramine  hydrochloride 

Eucalyptus  oil 

Ferric  chloride 

Glycerin    . 

Hectorite 

Hydrogen  peroxide 

Impatiens  biflora  tinctiue 

Iron  oxide 

Isopropyl  alcohol 

Lanolin 

Lead  acetate 

Lidocaine 

Menthol 

Merbromin 

Mercuric  chloride 

Panthenol 

Parethoxycaine  hydrochloride 

Phenol 

Phenyltoloxamine  dihydrogen  citrate 

Povidone-vinylacetate  copolymers 

Salicylic  acid 

Simethicone 

Tannic  acid 

Topical  starch 

Trolamine 

Turpentine  oil 

Zirconium  oxide 

Zyloxin 

(B)  Ingredients — Approved  as  o/June 
4,  2004;  June  6,  2005,  for  products  with 
annual  sales  less  than  $25,000. 
Beeswax 

Bismuth  subnitrate 


Boric  acid  '  . 

Cetyl  alcohol 

Glyceryl  stearate 

Isopropyl  palmitate 

Live  yeast  cell  derivative  ' 

Shark  liver  oil 

Stearyl  alcohol 

***** 

(d)  *  *  * 

(1)  May  7,  1991,  for  products  subject 
to  paragraphs  (a)(1)  through  (a)(2)(i), 
(a)(3)(i),  (a)(4).  (a)(6)(i)(A),  (a)(6)(ii)(A), 
(a)(7)  (except  as  covered  by  paragraph 
{d)(3)  of  this  section),  (a)(8){i),  (a)(10)(i) 
through  (a)(10)(iii),  {a)(12)(i)  through 
(a)(12)(iv)(A),  (a){14)  through  (a)(15)(i). 
(a)(16)  through  (a)(18)(i)(A).  (a){18)(ii) 
(except  as  covered  by  paragraph  (d)(22) 
of  this  section),  {a)(18)(iii),  (a)(18)(iv), 
(a)(18)(v)(A),  and  (a)(18)(vi){A)  of  this 
section. 
***** 

(32)  June  4,  2004,  for  products  subject 
•  to  paragraphs  (a)(18){i)(B),  (a)(18)(v)(B), 
and  (a)(18)(vi)(B)  of  this  section.  June  6, 
2005,  for  products  with  annual  sales 
less  than  $25,000. 

PART  347— SKIN  PROTECTANT  DRUG 
PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

■  3.  The  authority  citation  for  21  CFR 
pari  347  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  351,  352,  353, 
355.  360,  371. 

■  4.  Part  347  is  amended  by  revising  the 
heading  for  subpart  A  to  read  as  follows: 

Subpart  A — General  Provisions 

***** 

■  5.  Section  347.3  is  revised  to  read  as 
follows: 

1347.3    Definitions. 

As  used  in  this  part: 

Astringent  drug  product.  A  drug 
product  applied  to  the  skin  or  mucous 
membranes  for  a  local  and  limited 
protein  coagulant  effect. 

Up  protectant  drug  product.  A  drug 
product  that  temporarily  prevents 
dryness  and  helps  relieve  chapping  of 
the  exposed  surfaces  of  the  lips; 
traditionally  called  "lip  balm." 

Poison  ivy,  oak,  sumac  dermatitis.  An 
allergic  contact  dermatitis  due  to 
exposure  to  plants  of  the  genus  Rhus 
(poison  ivy,  poison  oak,  poison  sumac), 
which  contain  urushiol,  a  potent  skin- 
sensitizer. 

Skin  protectant  drug  product.  A  drug 
product  that  temporarily  protects 
injured  or  exposed  skin  or  mucous 
membrane  surfaces  from  harmful  or 
aimoying  stimuli,  and  may  help  provide 
relief  to  such  surfaces. 
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■  6.  Section  347.10  is  redesignated  as 
§  347.12  and  revised,  and  subpart  B, 
consisting  of  a  new  §  347. 10,  newly 
redesignated  §  347.12,  and  new  §  347.20, 
is  added  to  read  as  follows: 

Subpart  B— Active  Ingredients 

« 

Sec. 

347.10    Skin  protectant  active  ingredients. 
347.12     Astringent  active  ingredients. 
347.20    Permitted  combinations  of  active 
ingredients.  ^ 

Subpart  B— Active  Ingredients 

f  347.10    Skin  protectant  active 
ingredients. 

The  active  ingredients  of  the  product 
consist  of  any  of  the"  following,  v^rithin 
the  concentration  specified  for  each 
ingredient: 

(a)  Allantoin,  0.5  to  2  percent. 

(b)  Aluminum  hydroxide  gel,  0.15  to 
5  percent. 

(c)  Calamine,  1  to  25  percent. 

(d)  Cocoa  butter,  50  to  100  percent. 

(e)  Cod  liver  oil,  5  to  13.56  percent, 
in  accordance  with  §  347.20(a)(1)  or 
(a)(2),  provided  the  product  is  labeled  so 
that  the  quantity  used  in  a  24-hour 
period  does  not  exceed  10,000  U.S.P. 
Units  vitamin  A  arid  400  U.S.P.  Units 
cholecalciferol. 

(f)  Colloidal  oatmeal,  0.007  percent 
minimum;  0.003  percent  minimum  in 

combination  with  mineral  oil  in 
accordance  with  §  347.20(a)(4). 

ta)  Dimethicone,  1  to  30  percent. 

(n)  Glycerin,  20  to  45  percent. 

(i)  Hard  fat,  50  to  100  percent. 

(j)  Kaolin,  4  to  20  percent. 

(k)  Lanolin,  12.5  to  50  percent. 

(1)  Mineral  oil,  50  to  100  percent;  30 
to  35  percent  in  combination  with 
colloidal  oatmeal  in  accordance  with 
§  347.20(a)(4). 

(m)  Petrolatum,  30  to  100  percent. 

(n)  [Reserved] 

(o)  Sodium  bicarbonate. 

(p)  [Reserved] 

(q)  Topical  starch,  10  to  98  percent. 

(r)  White  petrolatum,  30  to  100 
percent. 

(s)  Zinc  acetate,  0.1  to  2  percent. 
,    (t)  Zinc  carbonate,  0.2  to  2  percent. 

(u)  Zinc  oxide,  1  to  25  percent. 

§  347.T2    Astringent  active  ingredients. 

The  active  ingredient  of  the  product 
consists  of  any  one  of  the  following 
within  the  specified  concentration 
established  for  each  ingredient: 

(a)  Aluminvmi  acetate,  0.13  to  0.5 
percent  (depending  on  the  formulation 
and  concentration  of  the  marketed 
product,  the  manufacturer  must  provide 
adequate  directions  so  that  the  resulting 
solution  to  be  used  by  the  consumer 
contains  0.13  to  0.5  percent  alimiinum 
acetate). 


(b)  Aluminum  sulfate,  46  to  63 
percent  (the  concentration  is  based  on 
the  anhydrous  eauivalent). 

(c)  Witch  hazel. 

§  347.20    Pennitted  combinations  of  active 
ingredients. 

(a)  Combinations  of  skin  protectant 
active  ingredients.  (1)  Any  two  or  more 
of  the  ingredients  identified  in 
§  347.10(a),  (d),  (e),  (i).  (k).  (1),  (m),  and 
(r)  may  be  combined  provided  the 
combination  is  labeled  according  to 
§  347.50(b)(1)  and  provided  each 
ingredient  in  the  combination  is  within 
the  concentration  specified  in  §  347.10. 

(2)  Any  two  or  more  of  the  in^edients 
identified  in  §  347.10(a),  (d),  (e),  (g),  (h), 
(i),  (k),  (1),  (m),  and  (r)  may  be  combined 
provided  the  combination  is  labeled 
according  to  §  347.50(b)(2)  and  provided 
each  ingredient  in  the  combination  is 
Within  the  concentration  specified  in 
§347.10. 

(3)  Any  two  or  more  of  the  ingredients 
identified  in  §  347.10(b),  (c).  (j).  (s),  (t), 
and  (u)  may  be  combined  provided  the 
combination  is  labeled  according  to 

§  347.50(b)(3)  and  provided  each 
ingredient  in  the  combination  is  within 
the  concentration  specified  in  §  347.10. 

(4)  The  ingredients  identified  in 

§  347.10(f)  and  (1)  may  be  combined    ^^ 
provided  the  combination  is  labeled 
according  to  §  347.50(b)(7)  and  provided 
each  ingredient  in  the  combination  is 
within  the  concentration  specified  in 
§  347.10. 

(b)  Combinations  of  skin  protectant 
and  external  analgesic  active 
ingredients.  Any  one  (two  when 
required  to  be  in  combination)  or  more 
of  the  active  ingredients  identified  in 

§  347.10(a).  (d),  (e),  (i),  (k),  (1),  (m),  and 
(r)  may  be  combined  with  any  of  the 
following  generally  recognized  as  safe 
and  effective  external  analgesic  active 
ingredients:  Single  amine  and  "caine"- 
type  local  anesthetics,  alcohols  and 
ketones,  antihistamines,  or  any 
permitted  combination  of  these 
ingredients,  but  not  with 
hydrocortisone,  provided  the  product  is 
labeled  according  to  §  347.60(b)(1). 

(c)  Combinations  of  skin  protectant 
and  first  aid  antiseptic  active 
ingredients.  Any  one  (two  when 
required  to  be  in  combination)  or  more 
of  the  active  ingredients  identified  in 

§  347.10(a),  (d),  (e),  (i),  (k),  (1),  (m),  and 
(r)  may  be  combined  with  any  generally 
recognized  as  safe  and  effective  single 
first  aid  antiseptic  active  ingredient,  or 
any  permitted  combination  of  these 
ingredients,  provided  the  product  is 
labeled  according  to  §  347.60(b)(2). 

(d)  Combinations  of  skin  protectant 
and  sunscreen  active  ingredients.  Any 
one  (two  when  required  to  be  in 


codibination)  or  more  of  the  skin 
protectant  active  ingredients  identified 
in  §  347.10(a),  (d),  (e),  (g).  (h).  (i),  (k).  (1). 
(m),  and  (r)  may  be  combined  with  any 
generally  recognized  as  safe  and 
effective  single  sunscreen  active 
ingredient,  or  any  permitted 
combination  of  these  ingredients, 
provided  the  product  meets  the 
conditions  in  §  352.20(b)  of  this  chapter 
and  is  labeled  according  to 
§§  347.60(b)(3)  and  352.60(b)  of  this 
chapter. 

•  7.  Section  347.20(d)  is  stayed  until 
further  notice. 

■  8.  Section  347.50  is  redesignated  as 
§  347.52  and  revised,  and  subpart  C, 
consisting  of  a  new  §  347.50,  newly 
redesignated  §  347.52,  and  new  §  347.60, 
is  added  to  read  as  follows: 

Subpart  C— l.abellng 

Sec. 

347.50    Labeling  of  slcin  protectant  drug 

products. 
347.52    Labeling  of  astringent  drug  products. 
347.60    Labeling  of  permitted  combinations 

of  active  ingredients. 

Sut>part  C — LjdMiing 

§  347.50    LatMling  of  sMn  protectant  drug 
products. 

-  A  skin  protectant  drug  product  may 
have  more  than  one  labeled  use  and 
labeling  appropriate  to  different  uses 
may  be  combined  to  eliminate 
duplicative  words  or  phrases  as  long  as 
the  labeling  is  clear  and  understandable. 
When  the  labeling  of  the  product 
contains  more  than  one  labeled  use,  the 
appropriate  statement(s)  of  identity, 
indications,  warnings,  and  directions 
must  be  stated  in  the  labeling. 

(a)  Statement  of  identity,  "file  labeling 
of  the  product  contains  the  established 
name  of  the  drug,  if  any,  and  identifies 
the  product  with  one  or  more  of  the 
following: 

(1)  For  any  product.  "Skin  protectant" 
(optional,  may  add  dosage  form,  e.g., 
"cream,"  "gel,"  "lotion,"  or 
"ointment"). 

(2)  For  products  containing  any 
ingredient  in  §  347.10(b),  (c),  (j),  (s),  (t), 
and  (u).  "Poison  ivy,  oak,  sumac 
drying"  (optional,  may  add  dosage  form, 
e.g.,  "cream,"  "gel,"  "lotion,"  or 
"ointment"). 

(3)  For  products  containing  any 
ingredient  in  §  347.10(b),  (c),  (f),  (J),  (o). 
(s),  (t),  and  (u).  "Poison  ivy,  oak,  siunac 
protectant." 

(b)  Indications.  The  labeling  of  the 
product  states,  under  the  heading 
"Uses,"  one  or  more  of  the  phrases 
listed  in  this  paragraph  (b),  as 
appropriate.  Other  truthJFul  and 
nonmisleading  statements,  describing 
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only  the  uses  that  have  been  established 
and  listed  in  this  paragraph  (b),  may 
also  be  used,  as  provided  in  §  330.1(c)(2) 
of  this  chapter,  subject  to  the  provisions 
of  section  502  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act)  relating  to 
misbranding  and  the  prohibition  in 
section  301(d)  of  the  act  against  the 
introduction  or  delivery  for  introduction 
into  interstate  commerce  of  unapproved 
new  drugs  in  violation  of  section  505(a) 
of  the  act. 

(1)  For  products  containing  any ' 
ingredient  in  §347.W(a),  (d).  (e).  (i),  (k). 
(I),  (m).  and  (r).  The  labeling  states 
"temporarily  protects  minor:  [bullet]' 
cuts  [bullet]  scrapes  [bullet]  bums". 

(2)  For  products  containing  any 
ingredient  in  § 347.10(a).  (d).  (e).  (g).  (h). 
(i).  (k).  (I),  (m).  and  (r)—(i).  The  labeling 
states  "temporarily  protects"  (which 
may  be  followed  by:  "and  helps 
relieve")  "chapped  or  cracked  skin" 
(which  may  be  followed  by:  "and  lips"). 
This  statement  may  be  followed  by  the 
optional  statement:  "helps  protect  from 
the  drying  effects  of  wind  and  cold 
weather".  [If  both  statements  are  used, 
each  is  preceded  by  a  bullet.] 

(ii)  For  products  formulated  as  a  Up 
protectant.  The  labeling  states 
"temporarily  protects"  (which  may  be 
followed  by:  "and  helps  relieve") 
"chapped  or  cracked  lips".  This 
statement  may  be  followed  by  the 
optional  statement:  "helps  protect  lips 
from  the  drying  effects  of  wind  and  cold 
weather".  [If  both  statements  are  used, 
each  is  preceded  by  a  bullet.] 

(3)  For  products  containing  any 
ingredient  in  § 347.10(b).  (c).  (j),  (s).  (t). 
and  (u).  The  labeling  states  "dries  the 
oozing  and  weeping  of  poison:  [bullet] 
ivy  [bullet]  oak  [bullet]  sumac". 

(4)  For  products  containing  colloidal 
oatmeal  identified  in  §  347.10(f).  The 
labeling  states  "temporarily  protects  and 
helps  relieve  minor  skin  irritation  emd 
itching  due  to:  [select  one  or  more  of  the 
following:  '[bullet]  rashes'  '[bullet] 
eczema'  '[bullet]  poison  ivy,  oak,  or 
sumac'  '[bullet]  insect  bites']." 

(5)  For  products  containing  sodium 
bicarbonate  identified  in  §347.10(o). 
The  labeling  states  "temporarily 
protects  and  helps  relieve  minor  skin 
irritation  and  itching  due  to:  [bullet] 
poison  ivy,  oak,  or  sumac  [bullet)  insect 
bites". 

(6)  For  products  containing  topical 
starch  identified  in  §347.10(q).  The 
labeling  states  "temporarily  protects  and 
helps  relieve  minor  skin  irritation". 

(7)  For  products  containing  the 
combination  of  ingredients  in 

§  347.20(a)(4).  The  labeling  states 


<  Sm  §201. 66(b)(4)  of  this  chapter  for  definition 
of  bullet  symbol. 


"temporarily  protects  and  helps  relieve 
minor  skin  irritation  and  itching  due  to: 
[select  one  or  more  of  the  following: 
'rashes'  or  'eczema']."  [If  both 
conditions  are  used,  each  is  preceded  by 
a  bullet.] 

(c)  Warnings.  The  labeling  of  the 
product  contains  the  following  warnings 
under  the  heading  "Warnings": 

(1)  "For  external  use  only"  in  accord 
with  §201. 66(c)(5)(i)  of  this  chapter.  For 
products  containing  only  mineral  oil  in 
§  347.10(1)  or  sodium  bicarbonate  in 

§  347.10(0),  this  warning  may  be 
omitted  if  labeling  for  oral  use  of  the 
product  is  also  provided. 

(2)  "When  using  this  product  [bullet] 
do  not  get  into  eyes". 

(3)  "Stop  use  and  ask  a  doctor  if 
[bullet]  condition  worsens  [bullet] 
symptoms  last  more  than  7  days  or  clear 
up  and  occur  again  within  a  few  days". 

(4)  For  products  labeled  according  to 
§  347.50(b)(1)  or  (b)(2):  "Do  not  use  on 
[bullet]  deep  or  puncture  wounds 
[bullet]  animal  bites  [bullet]  serious 
bums". 

(5)  For  products  containing  colloidal 
oatmeal  identified  in  §  347.10(f)  when 
labeled  for  use  as  a  soak  in  a  tub.  "When 
using  this  product  [bullet]  to  avoid 
slipping,  use  mat  in  tub  or  shower". 

(6)  For  powder  products  containing 
kaolin  identified  in  §  347.10(j)  or  topical 
starch  identified  in  §  347.10(q)— (i)  "Do 
not  use  on  [bullet]  broken  skin". 

(ii)  "When  using  this  product  [bullet] 
keep  away  from  face  and  mouth  to  avoid 
breathing  it". 

(7)  For  products  containing  colloidal 
oatmeal  identified  in  §  347.10(f)  or 
sodium  bicarbonate  identified  in 

§  347.10(0)  when  labeled  for  use  as  a 
soak,  compress,  or  wet  dressing.  "When 
using  this  product  [bullet]  in  some  skin 
conditions,  soaking  too  long  may 
overdry". 

(d)  Directions.  The  labeling  of  the 
product  contains  the  following 
statements,  as  appropriate,  under  the 
heading  "Directiona": 

(1)  For  products  labeled  according  to 
§ 347.50(b)(1).  (b)(2).  (b)(3).  (b)(5).  or 
(b)(6).  Th&  labeling  states  "apply  as 
needed". 

(2)  For  products  containing  colloidal 
oatmeal  identified  in  §  347.10(f) — (i)  For 
products  requiring  dispersal  in  water. 
The  labeling  states  "[bullet]  turn  warm 
water  faucet  on  to  full  force  [bullet] 

"slowly  sprinkle"  (manufacturer  to  insert 
quantity  to  be  used)  "of  colloidal 
oatmeal  directly  under  the  faucet  into 
the  tub  or  container  [bullet]  stir  any. 
colloidal  oatmeal  settled  on  the 
bottom". 

(A)  For  products  used  as  a  soak  in  a 
bath.  The  manufacturer  must  provide 
adequate  directions  to  obtain  a  solution 


containing  a  minimum  of  0.007  percent 
collpidal  oatmeal  or  0.003  percent 
colloidal  oatmeal  in  the  oilated  form  for 
a  tub  bath,  sitz  bath,  or  infant  bath,  or 
a  minimum  of  0.25  percent  colloidal 
c>atmeal  for  a  foot  bath."For  use  as  a 
soak  in  a  bath:  [bullet]  soak  affected  area 
for  15  to  30  minutes  as  needed,  or  as 
directed  by  a  doctor  [bullet]  pat  dry  (do 
not  rub)  to  keep  a  thin  layer  on  the 
skin", 

(B)  For  products  used  as  a  compress 
or  wet  dressing.  The  manufacturer  must 
provide  adequate  directions  to  obtain  a 
solution  containing  a  minimum  of  0.25 
percent  colloidal  oatmeal.  "For  use  as  a 
compress  or  wet  dressing:  [bullet]  soak 
a  clean,  soft  cloth  in  the  mixture  [bullet] 
apply  cloth  loosely  to  affected  area  for 
1 5  to  30  minutes  [bullet]  repeat  as 
needed  or  as  directed  by  a  doctor 
(bullet]  discard  mixture  after  each  use". 

(ii)  For  topical  products  intended  for 
direct  application.  The  labeling  states 
"apply  as  needed". 

(3)  For  products  containing  sodium 
bicarbonate  identified  in  §347.10(o). 
The  labeling  states  "[bullet]  adults  and    - 
children  2  years  of  age  and  over:" 

(i)  The  labeling  states  "For  use  as  a 
paste:  [bullet]  add  enough  water  to  the 
sodium  bicarbonate  to  form  a  paste 
[bullet]  apply  to  the  affected  area  of  the 
skin  as  needed,  or  as  directed  by  a 
doctor". 

(ii)  The  labeling  states  "For  use  as  a 
soak  in  a  bath:  [bullet]  dissolve  1  to  2 
cupfuls  in  a  tub  of  warm  water  [bullet] 
soak  for  10  to  30  minutes  as  needed,  or 
as  directed  by  a  doctor  [bullet]  pat  dry 
(do  not  rub)  to  keep  a  thin  layer  on  the 
skin". 

(iii)  The  labeling  states  "For  use  as  a 
compress  or  wet  dressing:  [bullet]  add 
sodium  bicarbonate  to  water  to  make  a 
mixture  in  a  container  [bullet]  soak  a 
clean,  soft  cloth  in  the  mixture  [bullet] 
apply  cloth  loosely  to  affected  area  for 
15  to  30  minutes  [bullet]  repeat  as 
needed  or  as  directed  by  a  doctor 
[bullet]  discard  mixture  after  each  use". 

(iv)  Any  of  the  directions  in 
paragraphs  (d)(3)(i),  (d)(3)(ii),  or 
(d](3)(iii)  of  this  section  shall  be 
followed  by  the  statement:  "[bullet] 
children  imder  2  years:  ask  a  doctor". 

(4)  For  products  containing  aluminum 
hydroxide  gel  identified  in  §347.1 0(b). 
The  labeling  states  "[bullet]  children 
under  6  months:  ask  a  doctor". 

(5)  For  products  containing  glycerin 
identified  in  §  347.10(h).  The  labeling 
states  "[bullet]  children  under  6 
months:  ask  a  doctor". 

(6)  For  products  containing  zinc 
acetate  identified  in  §347.10(s).  The 
labeling  states  "[bullet]  children  under 
2  years:  ask  a  doctor". 
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(e)  Products  formulated  and  labeled 
as  a  lip  protectant  and  that  meet  the 
criteria  established  in  §  201 .66(d)(10)  of 
this  chapter.  The  title,  headings, 
subheadings,  and  information  described 
in  §  201.66(c)  of  this  chapter  shall  be 
printed  in  accordance  with  the 
following  specifications: 

(1)  The  labeling  shall  meet  the 
requirements  of  §  201 .66(c)  of  this 
chapter  except  that  the  title,  headings, 
and  information  described  in 
§  201.66(c)(1),  (c)(3),  (c)(6).  and  (c)(7) 
may  be  omitted,  and  the  headings, 
subheadings,  and  information  described 
in  §201. 66(c)(2).  (c)(4),  and  (c)(5)  may 
be  presented  as  follows: 

(1)  The  active  ingredients 

(§  201.66(c)(2)  of  this  chapter)  shall  be 
listed  in  alphabetical  order. 

(ii)  The  heading  and  the  indication 
required  by  §  201.66(c)(4)  may  be 
limited  to:  "Use  [in  bold  type]  helps 
protect"  (which  may  be  followed  by 
"and  relieve")  "chapped  lips". 

(iii)  The  "external  use  oiuy"  warning 
in  §  347.50(c)(1)  and  in  §  201.66(c)(5)(i) 
of  this  chapter  may  be  omitted.  The 
warnings  in  §  347.50(c)(2)  and  (c)(4)  are 
not  required  and  the  warning  in 
§  347.50(c)(3)  may  be  revised  to  read 
"Stop  use  and  ask  a  doctor  if  condition 
lasts  more  than  7  days." 

(iv)  The  subheadings  in 
§201.66(c)(5)(iii)  through  (c)(5)(vi)  of 
this  chapter  may  be  omitted,  provided 
'  the  information  after  the  heading 
"Warning"  contains  the  warning  in 
§  347.50(e)(l)(iii). 

(v)  The  warnings  in  §  201.66(c){5)(x) 
of  this  chapter  may  be  omitted. 

(2)  The  labeling  shall  be  printed  in 
accordance  with  the  requirements  of 
§  201.66(d)  of  this  chapter  except  that 
any  requirements  related  to    " 

§  201.66(c)(1),  (c)(3),  (c)(6).  and  (c)(7). 
and  the  horizontal  barlines  and 
hairlines  described  in  §  201.66(d)(8). 
may  be  omitted. 

(i)  Products  containing  only  cocoa 
butter,  petrolatum,  or  white  petrolatum 
identified  in  § 347.10(d),  (m).  and  (r). 
singly  or  in  combination  with  each 
other,  and  marketed  other  than  as  a  lip 
protectant.  (1)  The  labeling  shall  meet 
the  requirements  of  §  201.66(c)  of  this 
chapter  except  that  the  headings  and 
information  described  in  §201 .66(c)(3) 
and  (c)(7)  may  be  omitted,  and  the 
headings,  subheadings,  and  information 
described  in  §  201.66(c)(2),  (c)(4),  and 
(c)(5)  may  be  presented  as  follows: 

(i)  The  active  ingredients 
(§  201.66(c)(2)  of  this  chapter)  shall  be 
listed  in  alphabetical  order. 

(ii)  The  heading  and  the  indication 
required  by  §  201.66(c)(4)  of  this  chapter 
may  be  limited  to  "Use  [in  bold  type] 
helps  protect  minor  cuts  and  biuns"  or 


"Use  [in  bold  type)  helps  protect 
chapped  skin"  or  "Use  [in  bold  type] 
helps  protect  minor  cuts  and  bums  and 
chapped  skin". 

(iii)  The  waming  in  §  347.50(c)(3)  may 
be  revised  to  read  "See  a  doctor  if 
condition  lasts  more  than  7  days." 

(iv)  The  subheadings  in 
§  201.66(c)(5)(iv)  through  (c)(5)(vii)  of 
this  chapter  may  be  omitted,  provided 
the  information  after  the  heading 
"Warnings"  contains  the  warnings  in 
§  347.50(c)(2),  (c)(4),  and  (f)(l)(iii). 

(2)  The  labeling  shall  be  printed  in 
accordance  with  the  requirements  of 
§  201.66(d)  of  this  chapter  except  that 
any  requirements  related  to 
§  201.66(c)(3)  and  (c)(7)  may  be  omitted. 

§347.52    Labeling  of  astringent  drug 
products. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  drug,  if  any.  and  identifies 
the  product  as  an  "astringent." 

(b)  Indications.  The  lateling  of  the 
product  states,  under  the  heading 
"Uses"  any  of  the  phrases  listed  in  this 
paragraph  (b),  as  appropriate.  Other 
truthful  and  noiunisieading  statements 
describing  only  the  indications  for  use 
that  have  been  established  and  listed  in 
this  paragraph  (b)  may  also  be  used,  as 
provided  in  §  330.1(c)(2)  of  this  chapter; 
subject  to  the  provisions  of  section  502 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  relating  to  misbranding  and 
the  prohibition  of  section  301(d)  of  the 
act  against  the  introduction  or  delivery 
for  introduction  into  interstate 
conmierce  of  unapproved  new  drugs  in 
violation  of  section  505(a)  of  the  act.  . 

(1)  For  products  containing  aluminum 
acetate  identified  in  § 347.12(a).  "For 
temporary  relief  of  minor  skin  irritations 
due  to:  [select  one  or  more  of  the 
following:  'poison  ivy.'  'poison  oak.' 
'poison  sumac,'  'insect  bites,'  'athlete's 
foot.'  or  'rashes  caused  by  soaps, 
detergents,  cosmetics,  or  jewelry']." 

(2)  For  products  containing  aluminum 
sulfate  identified  in  §  347.12(b)  for  use 
as  a  styptic  pencil.  "Stops  bleeding 
caused  by  minor  surface  cuts  and 
abrasions  as  may  occur  during  shaving." 

(3)  For  products  containing  witch 
hazel  identified  in  §  347.12(c). 
"Relieves  minor  skin  irritations  due  to: 
[select  one  or  more  of  the  following: 
'insect  bites.'  'minor  cuts.'  or  'minor 
scrapes')."  [If  more  than  one  condition 
is  used,  each  is  preceded  by  a  bullet.) 

(c)  Warnings.  The  labeling  of  the 
product  contains  the  following  warnings 
under  the  heading  "Warnings": 

(1)  "For  external  use  only.  Avoid 
contact  with  the  eyes." 

(2)  For  products  containing  aluminum 
acetate  identified  in  §  347.12(a)  or  witch 


hazel  identified  in  § 347.12(c).  "If 
condition  worsens  or  symptoms  persist 
for  more  than  7  days,  discontinue  use  of 
the  product  and  consult  a"  [select  one 
of  the  following:  'physician'  or 
•doctor')." 

(3)  For  products  containing  aluminum 
acetate  identified  in  §  347.12(a)  used  as 
a  compress  or  wet  dressing.  "Do  not 
cover  compress  or  wet  dressing  with 
plastic  to  prevent  evaporation.  ' 

(d)  Directions.  The  labeling  of  the 
product  contains  the  following 
information  under  the  heading 
"Directions": 

(1)  For  products  containing  aluminum 
acetate  identified  in  §  347. 12(a)— (i)  For 
products  used  as  a  soak.  "For  use  as  a 
soak:  Soak  affected  area  in  the  solution 
for  15  to  30  minutes.  Discard  solution 
after  each  use.  Repeat  3  times  a  day." 

(ii)  For  products  used  as  a  compress 
or  wet  dressing.  "For  use  as  a  compress 
or  wet  dressing:  saturate  a  clean,  soft 
white  cloth  (such  as  a  diaper  or  torn 
sheet)  in  the  solution,  gently  squeeze, 
and  apply  loosely  to  the  affected  area. 
Saturate  the  cloth  in  the  solution  every 
15  to  30  minutes  and  apply  to  the 
affected  area.  Discard  solution  after  each 
.  use.  Repeat  as  often  as  necessary." 

(2)  For  products  containing  aluminum 
sulfate  identified  in  §  347.12(b)  for  use 
as  a  styptic  pencil.  "Moisten  tip  of 
pencil  with  water  and  apply  to  the 
affected  area.  Dry  pencil  after  use." 

(3)  For  products  containing  witch 
hazel  identified  in  §  347.12(c).  "Apply 
to  the  affected  area  as  often  as 
necessary." 

§  347.60    Labeling  of  permitted 
combinations  of  active  ingredients. 

The  statement  of  identity,  indications, 
warnings,  and  directions  for  use, 
respectively,  applicable  to  each 
ingredient  in  the  product  may  be 
combined  to  eliminate  duplicative 
words  or  phrases  so  that  the  resulting 
information  is  clear  and  understandable. 

(a)  Statement  of  identity.  For  a 
combination  drug  product  that  has  an 
established  name,  the  labeling  of  the 
product  states  the  established  name  of 
the  combination  drug  product,  followed 
by  the  statement  of  identity  for  each 
ingredient  in  the  combination,  as 
established  in  the  statement  of  identity 
sections  of  the  applicable  OTC  drug 
monographs.  For  a  combination  drug 
product  that  does  not  have  an 
established  name^  the  labeling  of  the 
product  states  the  statement  of  identity 
for  each  ingredient  in  the  combination, 
as  established  in  the  statement  of 
identity  sections  of  the  applicable  OTC 
drug  monographs. 

(b)  Indications.  The  labeling  of  the 
product  states,  imder  the  heading 
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"Uses,"  the  indicatioD(s)  for  each 
ingredient  in  the  combination  as 
established  in  the  indications  sections 
of  the  applicable  OTC  drug  monographs, 
imless  otherwise  stated  in  this 
paragraph  (b).  Other  truthful  and 
nonmisleading  statements,  describing 
only  the  indications  for  use  that  have 
been  established  in  the  applicable  OTC 
drug  monographs  or  listed  in  this 
paragraph  (b)  may  also  be  used,  as 
provided  in  §  330.1(c)(2)  of  this  chapter, 
subject  to  the  provisions  of  section  502 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  relating  to  misbranding  and 
the  prohibition  in  section  301(d)  of  the 
act  against  the  introduction  or  delivery 
for  introduction  into  interstate 
commerce  of  unapproved  new  drugs  in 
violation  of  section  505(a)  of  the  act.  In 
addition  to  the  required  information 
identified  in  this  paragraph  (b),  the 
labeling  of  the  product  may  contain  any 
of  the  "other  allowable  statements"  that 
are  identified  in  the  applicable 
monographs,  provided  such  statements 
are  neither  placed  in  direct  conjunction 
with  information  required  to  appear  in 
the  labeling  nor  occupy  labeling  space 
with  greater  prominence  or 
conspicuousness  than  the  required 
information. 

(1)  Combinations  of  skin  protectant 
and  external  analgesic  active 
ingredients  in  §  347.20(b).  In  addition  to 
any  or  all  of  the  indications  for  skin 
protectant  drug  products  in 

§  347.50(b)(1),  any  or  all  of  the 
allowable  indications  for  external 
analgesic  drug  products  may  be  used  if 
the  product  is  labeled  for  concurrent 
symptoms. 

(2)  Combinations  of  skin  protectant 
and  first  aid  antiseptic  active 
ingredients  in  §  347.20(c).  In  addition  to 
any  or  all  of  the  indications  for  skin 
protectant  drug  products  in 

§  347.50(b)(1),  the  required  indications 
for  first  aid  antiseptic  drug  products 
should  be  used. 

(3)  Combinations  of  skin  protectant 
and  sunscreen  active  ingredients  in 

§ 347.20(d).  In  addition  to  any  or  all  of 
the  indications  for  skin  protectant  drug 
products  in  §  347.50(b)(2)(i),  the 
required  indications  for  sunscreen  drug 
products  should  be  used  and  any  Or  all 
of  the  additional  indications  for 
sunscreen  drug  products  may  be  used. 

(c)  Warnings.  The  labeling  of  the 
prod\ict  states,  under  the  heading 
"Weimings,"  the  waming(s)  for  each 
ingredient  in  the  combination,  as 
established  in  the  warnings  section  of 
the  applicable  OTC  drug  monographs 
imless  otherwise  stated  in  this 
paragraph  (c). 

(1)  For  combinations  containing  a 
skin  protectant  and  a  sunscreen 


identified  in  §§  347.20(d)  and  352.20(b). 
The  warnings  for  sunscreen  drug 
products  in  §  352.60(c)  of  this  chapter 
are  used. 

(2)  [Reserved] 

(d)  Dirertions.  The  labeling  of  the 
product  states,  imder  the  heading 
"Directions."  directions  that  conform  to 
the  directions  established  for  each 
ingredient  in  the  directions  sections  of 
the  applicable  OTC  drug  monographs, 
unless  otherwise  stated  in  this 
paragraph  (d).  When  the  time  intervals 
or  age  limitations  for  administration  of 
the  individual  ingredients  differ,  the 
directions  for  the  combination  product 
may  not  contain  any  dosage  that    - 
exceeds  those  established  for  any 
individual  ingredient  in  the  applicable 
OTC  drug  monograph(s),  and  may  not 
provide  for  use  by  any  age  group  lower 
than  the  highest  minimum  age  limit 
established  for  any  individual 
ingredient. 

(1)  For  combinations  containing  a 
skin  protectant  and  a  sunscreen 
identified  in  §§  347.20(d)  and  352.20(b). 
The  directions  for  sunscreen  drug 
products  in  §  352.60(d)  of  this  chapter 
are  used. 

(2)  (Reserved) 

PART  352— SUNSCREEN  DRUG 
PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

■  9.  The  authority  citation  for  21  CFR 
part  352  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  351.  352.  353. 
355,  360.  371. 

■  10.  The  Stay  of21  CFR  part  352 
published  at  66  FR  67485.  December  31. 
2001.  is  lifted. 

■  11.  Section  352.20  is  amended  by 
adding  paragraph  (b)  to  read  as  follows: 

§  352.20    Permlttad  combinations  of  active 
Ingredients. 

***** 

(b)  Combinations  of  sunscreen  and 
skin  protectant  active  ingredients.  Any 
single  sunscreen  active  ingredient  or 
any  permitted  combination  of  sunscreen 
active  ingredients  when  used  in  the 
concentrations  established  for  each 
ingredient  in  §  352.10  may  be  combined 
with  one  or  more  skin  protectant  active 
ingredients  identified  in  §  347.10(a).  (d). 
(e).  (g).  (h).  (i),  (k),  (1),  (m),  and  (r)  of  this 
chapter.  The  concentration  of  each 
sunscreen  active  ingredient  must  be 
sufficient  to  contribute  a  minimum  SPF 
of  not  less  that  2  to  the  finished  product. 
The  finished  product  must  have  a 
minimum  SPF  of  not  less  than  the 
number  of  sunscreen  active  ingredients 
used  in  the  combination  multiplied  by 
2.  and  the  product  must  be  labeled 
according  to  §  352.60. 


■  12.  Section  352.52  is  amended  by 
revising  the  heading  in  paragraphs  (c)(2) 
and  (d)(4)  and  by  revising  paragraphs 
(f)(l)(ii)  and  (f)(l)(vi)  to  read  as  follows: 

§352.52    Labeling  of  sunscreen  drug 
products. 

***** 

(c)*  •  * 

(2)  For  products  containing  any 
ingredient  identified  in  §  352.10 

marketed  qs  a  lip  protectant  or  lipstick. 

*  *   * 

(d)*  *  * 

(4)  For  products  marketed  as  a  lip 
protectant  or  lipstick.  *  *  * 
***** 

(f)*   *  * 
(D*  *  * 

(ii)  The  heading  and  the  indication 
required  by  §  201.66(c)(4)  of  this  chapter 
may  be  limited  to:  "Use  (in  bold  type] 
helps  protect  against  simbum."  For  a  lip 
protectant  product,  the  heading  and  the 
indication  required  by  §  201.66(c)(4) 
may  be  limited  to:  "Use  [in  bold  type) 
helps  protect  against  stmbum  and 
chapped  lips." 
***** 

(vi)  For  a  lip  protectant  product  or 
lipstick,  the  warnings  "Keep  out  of 
eyes"  in  §  352.52(f)(l)(iv)  and  "Keep  out 
of  reach  of  children"  in  §  352.52(f)(l)(v) 
and  the  directions  in  §  352.52(d)  may  be 
omitted. 
***** 

13.  Section  352.60  is  amended  by 
revising  paragraphs  (b)(2),  (c),  and  (d)  to 
read  as  follows:   ■ 

§352.60    Labeling  of  permitted 
combinations  of  active  ingredients. 

***** 

(b)*  *  * 

(2)  For  permitted  combinations 
containing  a  sunscreen  and  a  skin 
protectant  identified  in  §  352.20(b).  any 
or  all  of  the  applicable  indications  for 
sunscreens  in  §  352.52(b)  and  the 
indication  for  skin  protectants  in 
§  347.50(b)(2)(i)  of  this  chapter  should 
be  used.  For  products  marketed  as  a  lip 
protectant,  the  indication  in 
§  352.52(f)(l)(ii)  should  be  used. 

(c)  Warnings.  The  labeling  of  the 
product  states,  under  the  heading 
"Warnings,"  the  waming(s)  for  each      < 
ingredient  in  the  combination,  as 
established  in  the  warnings  section  of 
the  applicable  OTC  drug  monographs, 
except  that  the  warning  for  skin 
protectants  in  §  347.50(c)(3)  of  this 
chapter  is  not  required  for  permitted 
combinations  containing  a  sunscreen 
and  a  skin  protectant  identified  in 
§  352.20(b).  For  products  marketed  as  a 
lip  protectant  or  lipstick. 
§  352.52(f){l)(iii).  (f)(l)(iv)  (except 
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"Keep  out  of  eyes."  which  may  be 
omitted),  and  {f)(l)(vi)  apply. 

(d)  Directions.  TTie  laoeling  of  the 
product  states,  under  the  heading 
"directions,"  directions  that  conform  to 
the  directions  established  for  each 
ingredient  in  the  directions  sections  of 
the  applicable  OTC  drug  monographs, 
unless  otherwise  stated  in  this 
paragraph.  When  the  time  intervals  or 
age  limitations  for  administration  of  the 
individual  ingredients  differ,  the 
directions  for  the  combination  product 
may  not  contain  any  dosage  that 
exceeds  those  established  for  any 
individual  ingredient  in  the  applicable 
OTC  drug  monograph(s).  and  may  not 
provide  for  use  by  any  age  group  lower 
than  the  highest  minimum  age  limit 
established  for  any  individual 
ingredient.  For  permitted  combinations 
containing  a  sunscreen  and  a  skin 
protectant  identified  in  §  352.20(b).  the 
directions  for  sunscreens  in  §  352.52(d) 
should  be  used.  For  products  marketed 
as  a  lip  protectant  or  lipstick. 
§  352.52(d)(4)  applies. 
■  14.  Part  352  is  stayed  imtil  further 
notice. 

Dated:  May  16,  2003. 
Jeffrey  Shiiren, 

Assistant  Commissioner  for  Policy.  <■ 

[FR  Doc.  03-13751  Filed  6-3-03;  8:45  am] 

BILLING  COOE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Parts  510  and  524 

New  Animal  Drugs;  Change  of  Sponsor 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

SUIMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  an  approved  new 
animal  drug  application  (NADA)  from 
Combe,  Inc.,  to  Famham  Companies, 
Inc. 

DATES:  This  rule  is  effective  June  4, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Newkirk.  Center  for  Veterinary 
Medicine  (HFV-100).  Food  and  Drug 
Administration.  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-6967;  e- 
mail:  dnewkirk@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  Combe, 
Inc.,  1101  Westchester  Ave.,  White 
Plains.  NY  10604,  has  informed  FDA 
that  it  has  transferred  ownership  of,  and 


all  rights  and  interest  in.  NADA  5-236 
for  SULFODENE  Medication  for  Dogs  to 
Famam  Companies.  Inc.,  301  West 
Osborn,  Phoenix,  AZ  85013-3928. 
Accordingly,  the  agency  is  amending 
the  regulations  in  21  CFR  524.1376  to 
reflect  the  transfer  of  ownership. 

Following  this  change  of  sponsorship. 
Combe,  Inc.,  is  no  longer  the  sponsor  of 
any  approved  application.  Accordingly. 
§  510.600(c)  is  being  amended  to  remove 
the  entries  for  Combe.  Inc. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  js  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-B08. 

List  of  Subiects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs,  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  524 

Animal  drugs. 

■  Therefore,  under  the  Federal  Food, 
Drug  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
parts  510  and  524  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

■  1 .  The  authority  citation  for  2 1  CFR 
part  510  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331,  351,  352, 

353.  360b,  371,3796. 

§510.600    [Amended]. 

■  2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in  the 
table  in  paragraph  (c)(1)  by  removing  the 
entry  for  "Combe,  Inc."  and  in  the  table 
in  paragraph  (c)(^  by  removing  the  entry 
for  "011509". 

PART  524— OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

■  3.  The  authority  citation  for  21  CFR 
part  524  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

§524.1 580b    [Amended] 

■  4.  Section  524.1376  2- 
Mercaptobenzothiazole  solution  is 
amended  in  paragraph  (b)  by  removing 
"011509"  and  by  adding  in  its  place  "No. 
017135". 


Dated:  May  19,  2003.- 
Steven  D.  Vaughn, 

Director.  Office  of  New  Animal  Drug  ' 
Evaluation.  Center  for  Veterinary  Medicine. 
[FR  Doc.  03-14107  Filed  6-3-03:  8:45  am] 
BILUNG  COOE  4160-01-S 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 


26  CFR  Part  1 

[TO  9048] 

Guidance  Under  Section  1502; 
Suspension  of  Losses  on  Certain 
StocIc  Dispositions;  Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  document  corrects 
temporary  regulations  (TD  9048).  which 
was  published  in  the  Federal  Register 
on  Friday,  March  14.  2003  (68  FR 
12287).  The  temporary  regulations 
redetermine  the  basis  of  stock  of  a 
subsidiary  member  of  a  consolidated 
group  immediately  prior  to  certain 
transfers  of  such  stock  and  certain 
deconsolidations  of  a  subsidiary 
member  and  also  suspend  certain  losses 
recognized  on  the  disposition  of  stock  of 
a  subsidiary  member. 

DATES:  This  correction  is  effective  on 
March  14  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Aimee  K.  Meacham  at  (202)  622-7530 
(not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  temporary  regulations  that  are  the 
subject  of  this  correction  are  under 
section  1502  of  the  Internal  Revenue      , 
Code. 

Need  for  Correction  ' 

As  published,  TD  9048  contains  an 
error  which  may  prove  to  be  misleading 
and  is  in  need  of  clarification. 

List  of  Subjects  in  26  CFR  Fart  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Correction  of^biication 

■  Accordingly.  26  CFR  part  1  is  corrected 
by  making  the  following  correcting 
amendments: 

PART  1— INCOME  TAXES 

■  Paragraph  1.  The  authority  citation  for 
part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 
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■  Par.  2.  Section  1.1502-3pT  is  amended 
by: 

■  1.  Removing  the  word  "or"  at  the  end 
of  paragraph  (b)(3)(ii)(B). 

■  2.  Removing  the  word  "or"  at  the  end 
of  paragraph  (b)(3)(ii)(CJ. 

■  3.  Adding  tho  word  "or"  at  the  «nd  of 
paragraph  {b)(3)(ii){U). 

■  4.  Adding  new  paragraph  (b)(3)(ii)(E) 
to  read  as  follows: 

f  1 .1 502-35T    Transfers  of  subsidiary 
member  stock  and  deconsolidations  of 
subsidiary  memtMrs  (temporary). 

*         *         *         •         » 

(b)*   *   • 

(3)*   *   • 

(ii)*  *  * 

(E)  The  deconsolidation  of  the 
subsidiary  member  results  from  a 
termination  of  the  group. 


Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  .Associate  Chief 
Coumel  (Procedure  and  Administration). 
|FR  Doc.  03-140fi2  Filed  5-3-03;  8:45  am) 
BMJJNQ  CODE  4830-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[COTP  San  Francisco  Bay  03-010] 

RIN  1625-AAOO 

Security  Zone;  Suisun  Bay,  Concord, 
CA 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Temporar)'  final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  security  zone 
in  the  navigable  waters  of  the  United 
States  adjacent  to  the  Military  Ocean 
Terminal  Concord  (MOTCO),  California 
(formerly  United  States  Naval  Weapons 
Center  Concord.  California).  The  need 
for  this  security  zone  is  based  on  recent 
terrorist  actions  against  the  United 
States  and  for  national  security  reasons 
to  protect  the  public  and  areas 
surrounding  MOTCO  from  potential 
terrorist  attacks.  The  security  zone  will 
prohibit  all  persons  and  vessels  from 
entering,  transiting  through  or 
anchoring  within  a  portion  of  the 
Suisun  Bay  surrounding  MOTCO  unless 
authorized  by  the  Captain  of  the  Port 
(COTP).  or  his  designated 
representative. 

DATES:  This  regulation  is  effective  from 
>  a.m.  PDT  on  May  29.  2003  to  11:59 
p.m.  PDT  on  June  6.  2003. 


ADDRESSES:  Docimients  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  (COTP  San 
Francisco  Bay  03-010]  and  are  available 
for  inspection  or  copying  at  Coast  Guard 
Marine  Safety  Office  San  Francisco  Bay. 
Coast  Guard  Island.  Alameda,  California 
94501,  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Doug  Ebbers.  U.S.  Coast 
Guard  Marine  Safety  OfHce  San 
Francisco  Bay.  at  (510)  437-3073. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  Bnds  that  good  cause  exists 
for  not  publishing  an  NPRM.  This  action 
was  taken  at  the  request  of  the  United 
States  Army  and  is  a  joint  military 
operation  with  the  U.S.  Army.  U.S. 
Navy  and  U.S.  Coast  Guard.  This 
temporary  secmity  zone  is  necessary  to 
safeguard  the  MOTCO  terminal  and  the 
surrounding  property  from  sabotage  or 
other  subversive  acts,  accidents, 
criminal  actions,  or  other  causes  of 
similar  nature.  This  zone  is  also 
necessary  to  protect  military  operations 
from  compromise  and  interference. 
Additionally,  the  threat  of  maritime 
attacks  is  real  as  evidenced  by  the 
October  2002  attack  of  a  tank  vessel  off 
the  coast  of  Yemen  and  the  continuing 
threat  to  U.S.  assets  as  described  in  the 
President's  fmding  in  Executive  Order 
13273  of  August  21.  2002  (67  FR  56215. 
September  3,  2002)  that  the  security  of 
the  U.S.  is  endangered  by  the  September 
11.  2001  attacks  and  that  such 
disturbances  continue  to  endanger  the 
international  relations  of  the  United 
States.  See  also  Continuation  of  the 
National  Emergency  with  Respect  to 
Certain  Terrorist  Attacks  (67  FR  58317, 
September  13.  2002):  Continuation  of 
the  National  Emergency  With  Respect 
To  Persons  Who  Commit  Threaten  To 
Commit,  Or  Support  Terrorism  (67  FR 
59447,  September  20.  2002). 
Additionally,  a  Maritime  Advisory  was 
issued  to:  Operators  of  U.S.  Flag  and 
Effective  U.S.  controlled  Vessels  and 
other  Maritime  Interests,  detailing  the 
current  threat  of  attack.  MARAD  02-07 
(October  10.  2002).  As  a  result,  this 
security  zone  is  needed  for  national 
security  reasons  to  protect  the  United 
States  and  more  specifically  the  people, 
ports,  waterways,  and  properties  of  the 
Port  Chicago  and  Suisun  Bay  areas.  Any 
delay  in  implementing  this  rule  would 
be  contrary  to  the  public  interest  since 
immediate  action  is  necessary  to  ensure 


the  protection  of  all  cargo  vessels,  their 
crews,  the  public  and  national  security. 

Furthermore,  in  order  to  protect  the 
interests  of  national  security,  the  Coast 
Guard  is  promulgating  this  temporary 
regulation  to  provide  for  the  safety  and 
security  of  operations  in  the  navigable 
waters  of  the  United  States.  As  a  result, 
the  establishment  and  enforcement  of 
this  security  zone  is  a  function  directly 
involved  in,  and  necessary  to  military 
operations.  Also,  under  5  U.S.C. 
553(d)(3),  the  Coast  Guard  flnds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register  for 
the  same  reasons  outlined  above. 

Background  and  Purpose 

Since  the  September  1 1 ,  2001  terrorist 
attacks  on  the  World  Trade  Center  in 
New  York,  the  Pentagon  in  Arlington, 
Virginia  and  Flight  93,  the  Federal 
Bureau  of  Investigation  (FBI)  has  issued 
several  warnings  concerning  the 
potential  for  additional  terrorist  attacks 
within  the  United  States.  In  addition, 
the  ongoing  hostilities  in  Afghanistan 
and  the  conflict  in  fraq  have  made  it 
prudent  for  U.S.  ports  to  be  on  ahigher 
state  of  alert  because  Al-Qaeda  and 
other  organizations  have  declared  an 
ongoing  intention  to  conduct  armed 
attacks  on  U.S.  interests  worldwide. 

In  its  effort  to  thwart  terrorist  activity, 
the  Coast  Guard  has  increased  safety 
and  security  measures  on  U.S.  ports  and 
waterways.  As  part  of  the  Diplomatic 
Security  and  Antiterrorism  Act  of  1986 
(Pub.  L.  99-399).  Congress  amended 
section  7  of  the  Ports  and  Waterways  ' 
Safety  Act  (PWSA).  33  U.S.C.  1226,  to 
allow  the  Coast  Guard  to  take  actions, 
including  the  establishment  of  seciuity 
and  safety  zones,  to  prevent  or  respond 
to  acts  of  terrorism  against  individuals, 
vessels,  or  public  or  commercial 
structures.  The  Coast  Guard  also  has 
authority  to  establish  security  zones 
pursuant  to  the  Act  of  June  15, 1917.  as 
amended  by  the  Magnuson  Act  of 
August  9. 1950  (50  U.S.C.  191  et  seq.) 
and  implementing  regulations 
promulgated  by  the  President  in 
subparts  6.01  and  6.04  of  part  6  of  title 
33  of  the  Code  of  Federal  Regulations. 

In  this  particular  rulemaking,  to 
address  the  aforementioned  seciuity 
concerns.  United  States  Army  offrcials 
have  requested  that  the  Captain  of  the 
Port.  San  Francisco  Bay,  California 
establish  a  temporary  security  zone  in 
the  navigable  waters  of  the  United 
States  surrounding  the  Military  Ocean 
Terminal  Concord  (MOTCO),  California, 
to  safeguard  vessels,  cargo  and  crew 
engaged  in  military  operations. 
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Discussion  of  Rule 

In  this  temporary  rule,  the  Coast 
Guard  is  establishing  a  fixed  security 
zone  around  Military  Ocean  Tenninal 
Concord  (MOTCO),  California, 
encompassing  the  navigable  waters, 
extending  from  the  surface  to  the  sea 
floor,  bounded  by  the  following 
coordinates:  latitude  38°03'07"N  and 
longitude  122°03'00'^;  thence  to 
latitude  38°03'15'T^  and  longitude 
122°03'04'1V;  thence  to  latitude 
38°03'30'TM  and  longitude  122°02'35'^; 
thence  to  latitude  38°03'50'TM  and 
longitude  122°01'15'^;  thence  to 
latitude  38°03'43"N  and  longitude 
122°00'28'^;  thence  to  latitude 
38°03'41'TvI  and  longitude  122°00'03nV; 
thence  to  latitude  38°03'18'TnJ  and 
longitude  121°59'31"W,  and  along  the 
shoreline  back  to  the  beginning  point. 

Vessels  or  persons  violating  this 
section  will  be  subject  to  the  penalties 
set  forth  in  33  U.S.C.  1232  and  50  U.S.C. 
192.  Pursuant  to  33  U.S.C.  1232,  any 
violation  of  the  secm-ity  zone  described 
herein  is  pimishable  by  civil  penalties 
(not  to  exceed  $27,500  per  violation, 
where  each  day  of  a  continuing 
violation  is  a  separate  violation), 
criminal  penalties  (imprisonment  up  to 
6  years  and  a  maximum  fine  of 
$250,000).  and  in  rem  liability  against 
the  offending  vessel.  Any  person  who 
violates  this  section,  using  a  dangerous 
weapon,  or  who  engages  in  conduct  that 
causes  bodily  injury  or  fear  of  imminent 
bodily  injury  to  any  officer  authorized 
to  enforce  this  regulation,  also  faces 
imprisoimient  up  to  12  years.  Vessels  or 
persons  violating  this  section  are  also 
subject  to  the  penalties  set  forth  in  50 
U.S.C.  192:  seizure  and  forfeiture  of  the 
vessel  to  the  United  States,  a  maximum 
criminal  fine  of  $10,000,  and 
imprisonment  up  to  10  years,  and  a  civil 
penalty  of  not  more  than  $25,000  for 
each  day  of  a  continuing  violation. 

The  Captain  of  the  Port  will  enforce 
this  zone  and  may  enlist  the  aid  and 
cooperation  of  any  Federal,  State, 
county,  municipal,  and  private  agency 
to  assist  in  the  enforcement  of  the 
regulation.  This  regulation  is  proposed 
under  the  authority  of  33  U.S.C.  1226  in 
addition  to  the  authority  contained  in 
50  U.S.C.  191  and  33  U.S.C.  1231. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  imder  that 
Order.  It  is  not  "significant"  under  the 


regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

Although  this  regulation  restricts 
access  to  the  zone,  the  effect  of  this 
regulation  will  not  be  significant 
because  the  zone  will  encompass  only  a 
small  portion  of  the  waterway  for  a 
short  duration.  Vessels  and  persons  may 
be  allowed  to  enter  these  zones  on  a 
case-by-case  basis  with  permission  of 
the  Captain  of  the  Port,  or  his 
designated  representative. 

The  size  of  the  zone  is  the  minimum 
necessary  to  provide  adequate 
protection  for  MOTCO,  vessels  engaged 
in  operations  at  MOTCO,  their  crews, 
other  vessels  operating  in  the  vicinity, 
their  crews  and  passengers,  adjoining 
areas,  and  the  public.  The  entities  most 
likely  to  be  affected  are  commercial 
vessels  transiting  to  or  from  Suisun  Bay 
via  the  Port  Chicago  Reach  section  of 
the  channel. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not  » 

dominant  in  then  fields,  and. 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because,  although  the  security  zone  will 
occupy  a  section  of  the  navigable 
chaimel  (Port  Chicago  Reach)  adjacent 
to  the  Marine  Ocean  Terminal  Concord 
(MOTCO),  vessels  will  receive 
authorization  to  transit  through  the  zone 
by  the  Captain  of  the  Port  or  his, 
designated  representative  on  a  case-by- 
case  basis.  Additionally,  vessels 
engaged  in  recreational  activities, 
sightseeing  and  commercial  fishing  have 
ample  space  outside  of  the  secvuity  zone 
to  engage  iri  these  activities.  Small 
entities  euid  the  maritime  public  will  be 
advised  of  this  seciurity  zone  via  public 
notice  to  mariners.  ' 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the, rule  will  affect  your  small 
business,  organization,  or  govenmient 


jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  for  assistance  in  understanding 
this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard;  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection  = 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).' 

Federalism 

A  rule  has  implications  fof  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act     ^'=-' 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  residt  in  the  expenditm-e  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  nol  result  in  such 
an  expenditm^,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 
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Protection  of  Children        " 

W^  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments  ' 

.   This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D. 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
{NEPA)(42  U.S.C.  4321^370f).  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (34)(g).  oLthe 
Instruction,  from  further  environmental 
documentation  because  we  are 
establishing  a  security  zone. 

A  final  "Environmental  Analysis 
Check  List"  and  a  final  "Categorical 
Exclusion  Determination"  are  available 
in  the  docket  where  located  under 
ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reports  and  record  keeping 
requirements.  Security  measures, 
Waterways. 


■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
Department  of  Homeland  Security  Delegation 
No.  0170. 

■  2.  Add  §  165.T1 1-084  to  read  as 
follows:  • 

§165.T11-oe4    Security  Zone;  Navigable 
Waters  of  ttie  United  States  Surrounding 
Military  Ocean  Terminal  Concord  (MOTCO), 
Concord,  CalHomia. 

(a)  Location.  The  security  zone,  which 
will  be  marked  by  lighted  buoys,  will 
encompass  the  navigable  waters, 
extending  from  the  surface  to  the.sea 
floor,  surrounding  the  Military  Ocean 
Terminal  Concord,  Concord,  California, 
bounded  by  the  following  coordinates: 
latitude  38°03'07'7J  and  longitude 
122°03'00'^;  thence  to  latitude 
38°03'15'TM  and  longitude  122°03'04'W; 
thence  to  latitude  38°03'30'T^  and 
longitude  122°02'35'^;  thence  to 
latitude  38°03'50'T«J  and  longitude 
122°01'15'^;  thence  to  latitude 
38°03'43'TvI  and  longitude  122°00'28'^; 
thence  to  latitude  38°03'41'TnI  and 
longitude  122°00'03'^;  thence  to 
latitude  38°03'18'TM  and  longitude 
121°59'31'TV.  and  along  the  shoreline 
back  to  the  beginning  point. 

(b)  Regulations.  (1)  In  accordance 
with  the  general  regulations  in  §  165.33 
of  this  part,  entering,  transiting  through 
or  anchoring  in  this  zone  is  prohibited 
unfess  authorized  by  the  Coast  Guard 
Captain  of  the  Port,  San  Francisco  Bay, 
or  his  designated  representative. 

(2)  Persons  desiring  to  transit  the  area 
of  the  security  zone  may  contact  the 
Captain  of  the  Port  at  telephone  qumber 
510-437-3073  or  on  VHF-FM  channel 
16  (156.8  MHz)  to  seek  permissioh  to 
transit  the  area.  If  permission  is  granted, 
all  persons  and  vessels  must  comply 
with  the  instructions  of  the  Captain  of 
the  Port  or  his  or  her  designated 
representative. 

(c)  Authority.  In  addition  to  33  U.S.C. 
1231  and  50  U.S.C.  191,  the  authority 
for  this  section  includes  33  U.S.C.  1226. 

(d)  Enforcement.  The  U.S.  Coast 
Guard  may  be  assisted  in  the  patrol  and 
enforcement  of  the  security  zone  by 
local  law  enforcement  and  the  MOTCO 
police  as  necessary. 

(e)  Effective  Dates.  This  section 
becomes  effective  at  7  a.m.  PDT  on  May 
29.  2003.  and  will  terminate  at  11:59 
p.m.  PDT  on  June  6.  2003. 


Dated:  May  27.  2003. 
Gerald  M .  Swanson, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 

Port,  San  Francisco  Bay,  California. 

[FR  Doc.  03-14015  Filed  6-3-03;  8:45  am}. 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165  «. 

[CGD  13-03-016] 
RIN  1625-AAOO 

Safety  Zone;  Fireworks  Display  on  the 
Willamette  River,  Mllwaukle,  OR 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Temporaiy  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  during  a 
fireworks  display  in  the  vicinity  of 
Willamette  River  mile  19  in  Milwaukie, 
Oregon.  The  Captain  of  the  Port. 
Portland,  is  taking  this  action  to 
safeguard  watercraft  and  their  occupants 
from  safety  hazards  associated  with  this  , 
fireworks  display.  Entry  into  this  safety 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port. 
DATES:  This  rule  is  effective  on  July  26, 
2003  fr^m  9:30  p.m.  (PDT)  to  10:30  p.m. 
(PDT). 

ADDRESSES:  Dociunents  indicated  in  this 
preamble  as  being  available  in  the 
<iocket  are  part  of  docket  [CGD  1 3-03-    ' 
016]  and  are  available  for  inspection  or 
copying  at  the  U.S.  Coast  Guard  MSO/ 
Group  Portland.  6767  N.  Basin  Ave.. 
Portland.  Oregon  97217  between  7  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  Tad 
Drozdowski  at  (503)  240-9370. 
SUPPLEMENTARY  INFORMATION: 

Regiilatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B).  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  A  Final 
Rule,  which  established  safety  zones 
around  fireworks  displays  for  the 
Captain  of  the  Port  Portland  area  of 
responsibility,  was  recently  published 
in  the  Federal  Renter  (CGD  13-03-008. 
33  CFR  165.1315,  68  FR  13487.  May  30, 
2003).  An  amendment  caimot 
successfully  be  made  to  33  CFR 
§  165.1315  in  time  to  ensure  the  safety 
of  vessels  and  spectators  gathering  in 
the  vicinity  of  this  fireworks  display. 
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The  Coast  Guard  intends  to  amend  33 
CFR  §  165.1315  using  normal  rule- 
making procedures  in  the  near  future  by 
adding  this  safety  zone  to  that 
regulation. 

Background  and  Purpose 

The  Coast  Guard  is  establishing  a 
temporary  safety  zone  regulation  to 
allow  for  a  safe  fireworks  display.  It  is 
scheduled  to  start  on  July  26,  2003  at 
9:30  p.m.  (PDT)  and  last  until  10:30 
p.m.  (PDT).  This  event  will  result  in  a 
large  number  of  vessels  congregating 
near  the  fireworks  launching  area.  This 
safety  zone  is  needed  to  provide  for  the 
safety  of  spectators  and  their  watercraft 
from  the  inherent  safety  hazards 
associated  with  fireworks  displays. 
Without  providing  an  adequate  safety 
zone;  the  public  could  be  exposed  to 
falling  burning  debris  and  would  likely 
be  within  the  blast  range  should  a 
catastrophic  accident  occur  on  the 
launching  barge.  This  safety  zone  will 
be  enforced  by  representatives  of  the 
Captain  of  the  Port,  Portland,  Oregon. 
The  Captain  of  the  Port  may  be  assisted 
by  other  federal  and  lecal  agencies. 

Discussion  of  Rule 

This  rule,  for  safety  concerns,  will 
control  vessel  movements  in  a  regulated 
area  surrounding  a  fireworks  launching 
barge.  Entry  into  this  zone  would  be 
prohibited  unless  authorized  by  the 
Captain  of  the  Port.  Portland  or  his 
designated  representative.  Coast  Guard 
personnel  would  enforce  this  safety 
zone.  The  Captain  of  the  Port  may  be 
assisted  by  odier  federal  and  local 
agencies. 

Regulatory  Evaluation ' 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS).  We  expect  the  economic  impact 
of  this  proposed  rule  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
the  regulatory  policies  and  procedures 
of  DHS  is  uimecessary.  This  expectation 
is  based  on  the  fact  that  the  regulated 
area  established  by  the  proposed 
regulation  will  encompass  less  than 
one-half  of  a  mile  of  the  Willamette 
River  for  one  hour  in  the  late  evening 
when  vessel  traffic  is  low. 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  ei^tities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of 'Small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  a  portion  of 
the  Willamette  River  between  9:30  p.m. 
(PDT)  and  10:30  p.m.  (PDT)  on  July  4. 
2003.  This  safety  zone  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  This  rule  will  be 
in  effect  for  one  hour  at  night  when 
vessel  traffic  is  low.  Traffic  will  be 
allowed  to  pass  through  the  zone  with 
the  permission  of  the  Captain  of  the  Port 
or  his  designated  representatives  on 
scene,  if  it  is  deemed  safe  to  do  so. 
Because  the  impacts  of  this  rule  are 
expected  to  be  so  minimal,  the  Coast 
Guard^ certifies  under  5  U.S.C.  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  sitiall  entities. 

Assistanqe  for  Small  Entities 

,  Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pubhc  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  will  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees- 
who  enforce,  or  dtherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  coniment  on  actions  by  . 


employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  "calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
imder  Executive  Order  13132,  - 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  udder  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Ad 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  residt  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  imder 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consuhation  and  Coordination     , 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial- 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
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Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Efiiects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPAK42  U.S.C.  4321-43700.  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this  ' 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (34)(g)  of  the 
Instruction,  from  further  environmental 
dociunentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  Safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CKR  1.05-l(g).  6.04-1.  6.04-6  and  160.5; 
Department  of  Homeland  Security  Delegation 
No.  0170. 

■  2.  A  temporary  §  165.T13-O10  is  added 
to  read  as  follows: 

I165.T13-O10    Safety  Zone;  Firmvorfcs 
tXsplay  on  tha  Wlllanwtt*  Rlv«r,  Milwaukl*, 
OR. 

(a)  Location.  An  area  of  water  600  feet 
in  diameter  located  around  a  fireworks 
launching  barge  centered  at  45°26'33'' 
North,  122°38'45''  West  (NAD  83).  This 


area  is  in  the  vicinity  of  Willamette 
River  mile  19,  Milwaukie,  OR. 

(b)  Enforcement  period.  July  26,  2003 
from  9:30  p.m.  (PDT)  to  10:30  p.m. 
(PDT). 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  33  CFR  part 
165,  subpart  C,  this  Temporary  Final 
Rule  applies  to  any  vessel  or  person  in 
the  navigable  waters  of  the  United 
States.  No  person  or  vessel  may  enter 
the  above  safety  zone  imless  authorized 
by  the  Captain  of  the  Port  or  his 
designated  representatives.  Vessels  and 
persons  granted  authorization  to  enter 
the  safety  zone  shall  obey  all  lawful 
orders  or  directions  of  the  Captain  of  the 
Port  or  his  designated  representative. 

Dated:  May  27.  2003. 
Paul  D.  lewell. 

Captain,  U.S,  Coast  Guard,  Captain  of  the 
Port. 

(FR  Doc.  03-14014  Filed  6-3-03:  8:45  am) 
BNXINO  COOC  4910-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard  ' , 

33  CFR  Part  165 

[COTP  PHILADELPHIA  03-004] 
RIN  1625-AAOO 

Sacurtty  Zona;  Limerick  Generating 
Station,  Schuylkill  River,  Montgomery 
County,  PA 

agency:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  security  zone 
on  the  waters  adjacent  to  the  Limerick 
Generating  Station.  This  will  protect  the 
safety  and  security  of  the  plants  from 
subversive  activity,  sabotage,  or  terrorist 
attacks  initiated  from  siUTOunding 
waters.  This  action  will  close  water 
areas  around  the  plants. 
DATES:  This  rule  is  effective  from  5  p.m. 
Eastern  Daylight  Time  on  May  13,  2003, 
to  5  p.m.  Eastern  Standard  Time  on 
January  24,  2004. 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  as  part  of 
docket  COTP  PHILADELPHL\  03-004 
for  inspection  or  copying  at  Coast  Guard 
Marine  Safety  Office  Philadelphia,  One 
Washington  Avenue,  Philadelphia, 
Pennsylvania,  19147.  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  Xaimara 
Vicencio-Roldan  or  Lieutenant  Jimior 


Grade  Kevin  Sligh,  Coast  Guard  Marine 
Safety  Office/Group  Philadelphia,  at 
(215)  271-4889. 

SUPPLEMENTARY  INFORMATION:     , 
Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B)and 
{d)(3),  the  Coast  Guard  finds  that  good 
cause  exists  for  not  publishing  a  NPRM 
and  for  making  this  regulation  elective 
less  than  30  days  after  publication  in  the 
Federal  Register.  Based  upon  the 
warnings  from  national  security  and 
intelligence  personnel,  this  rule  is 
urgently  required  to  protect  the  plant 
from  subversive  activity,  sabotage  or 
possible  terrorist  attacks  initiated  from 
the  waters  siurounding  the  plants. 

Delaying  the  effective  date  of  the  rule 
would  be  contrary  to  the  public  interest, 
since  immediate  action  is  needed  to 
protect  the  persons  at  the  facilities,  the 
public  and  siurounding  communities 
from  the  release  of  nuclear  radiation. 
This  security  zone  should  have  minimal 
impact  on  vessel  transits  due  to  the  fact 
that  the  security  zone  does  not  block  the 
channel. 

Background  and  Purpose  * 

Due  to  the  continued  warnings  from 
national  security  and  intelligence 
officials  that  future  terrorist  attacks  are 
possible,  such  as  those  laimched  against 
New  York  and  Washington  DC  on 
September  1 1 ,  2001 ,  heightened  seciuity 
measures  are  necessary  for  the  area 
surrounding  the  Limerick  Generating 
'Station.  This  rule  will  provide  the 
Captain  of  the  Port  Philadelphia  with 
enforcement  options  to  deal  with 
potential  threats  to  the  security  of  the 
plants.  The  Coast  Guard  intends  to 
implement  a  permanent  security  zone 
surrounding  the  plants.  The  Coast 
Guard  will  be  publishing  a  NPRM  to 
establish  a  permanent  security  zone  that 
is  temporarily  effective  under  this  rule. 
The  Coast  Guard  will  use  the  effective 
period  of  this  Temporary  Final  Rule  to 
engage  in  notice  and  comment 
rulemaking  to  develop  a  permanent 
regulation  tailored  to  the  present  and 
foreseeable  security  environment  within 
the  Captain  of  the  Port,  Philadelphia, 
Pennsylvania  zone. 

Discussion  of  Rule 

No  person  or  vessel  may  enter  or 
remain  in  the  prescribed  security  zone 
at  any  time  without  the  permission  of 
the  Captain  of  the  Port,  Philadelphia, 
Pennsylvania  or  designated 
representative.  Federal,  state,  and  local 
agencies  may  assist  the  Coast  Guard  in 
the  enforcement  of  this  rule. 
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Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not'^'significant"  under  the 
regiUatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

The  primary  impact  of  this  rule  will 
be  on  vessels  wishing  to  transit  the 
affected  waterway.  Although  this  rule 
restricts  traffic  from  freely  transiting 
portions  of  the  Schuylkill  River,  that 
restriction  affects  only  a  limited  area 
and  will  be  well  publicized  to  allow 
mariners  to  make  alternative  plans. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  may  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  Owners  or  operators  of  fishing 
vessels  and  recreational  vessels  wishing 
to  transit  the  portions  of  the  Schuylkill 
River.^ 

The  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  for  the  following  reasons:  The 
restrictions  affect  only  a  limited  area 
and  traffic  will  be  allowed  to  transit 
through  the  zone  with  permission  of  the 
Coast  Guard  or  designated 
representative.  The  opjportunity  to 
engage  in  recreational  and  charter 
fishing  outside  the  geographical  limits 
of  the  security  zone  will  not  be 
disrupted.  Therefore,  this  regulation 
should  have  a  negligible  impact  on 
recreational  and  charter  fishing  activity. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking ' 
process. 


Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
aimually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  conunent  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247)."-^ 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism  ^ 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  emalyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000j000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Propterty  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil-Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  imder 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Seciuity  Risks.  This  rule  is 
not  an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 


health  or  risk  to  security  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Goveriunent  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That     • 
Significantly  Affect  Energy  Supply, . 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulator^'  action" 
imder  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  imder 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National  ^ 

Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321^3700,  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (34)(f)  and  (g),  of 
Commandant  Instruction  M16475.1D. 
from  further  environmental 

documentation. 

» 

A  final  "Environmental  Analysis 
Checklist"  and  a  final  "Categorical 
Exclusion  Determination"  will  be 
available  in  the  docket  where  indicated 
under  ADDRESSES. 

List  of  Sub|ects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 
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PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g).  6.04-1.  6.04-6,  and  160.5; 
Depdrtment  of  Homeland  Security  Delegation 
No.  0170. 

■  2.  Add  §  165.T05-O9O. 

S 1 65.T05-090    Security  Zone;  Limerick 
Generating  Station,  Schuylkill  River, 
Montgomery  County,  PennsyNanla. 

(a)  Location.  The  following  area  is  a 
security  zone:  the  waters  of  the 
Schuylkill  River  in  the  vicinity  of  the 
Limerick  Generation  Station  bounded 
by  a  line  drawn  from  a  point  located  at 
40°  13'  21.34"  N.  075°  35'  27.49"  W  to 
40°  13'  18.92"  N.  075°  35'  29.83"  W, 
thence  to  40°  13'  11.36"  N.  075°  35' 
27.57"  W,  thence  to  40°  13'  12.97"  N, 
075°  35'  22.74"  W.  All  coordinates 
reference  Datum:  NAD  1983. 

(b)  Regulations.  (1)  All  persons  are 
required  to  comply  with  the  general 
regulations  governing  security  zones  in 
§165.33  of  this  part. 

(2)  No  person  or  vessel  may  enter  or 
navigate  within  this  security  zone 
unless  authorized  to  do  so  by  the  Coast 
Guard  or  designated  representative.  Any 
person  or  vessel  authorized  to  enter  the 
security  zone  must  operate  in  strict 
conformance  with  any  directions  given 
by  the  Coast  Guard  or  designated 
representative  and  leave  the  security 
zone  immediately  if  the  Coast  Guard  or 
designated  representative  so  orders. 

(3)  The  Coast  Guard  or  designated 
representative  enforcing  this  section  can 
be  contacted  on  VHF  Meirine  Band 
Radio,  channels  13  and  16.  The  Captain 
of  the  Port  can  be  contacted  at  (215) 
271-4807. 

(4)  The  Captain  of  the  Port  will  notify 
the  public  of  any  changes  in  the  status 
of  this  security  zone  by  Marine  Safety 
Radio  Broadcast  on  VHF-FM  marine 
band  radio,  channel  22  (157.1  MHZ). 

(d)  Definitions.  For  the  purposes  of 
this  temporary  section.  Captain  of  the 
Port  means  the  Commanding  Officer  of 
the  Coast  Guard  Marine  Safety  Office/ 
Group  Philadelphia  or  any  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
who  has  been  authorized  by  the  Captain 
of  the  Port  to  act  as  a  designated 
representative  on  his  behalf. 

(d)  Effective  dates.  This  section  is 
effective  from  5  p.m.  Eastern  Daylight 
Time  on  May  13,  2003  to  5  p.m.  Eastern 
Standard  Time  on  January  24,  2004. 


Dated:  May  13.  2003. 
Jonathan  D.  Sanibbi, 

Captain.  U.S.  Coast  Guard,  Captain  of  the 
Port  Philadelphia. 

(PR  Doc.  03-14018  Filed  6-3-03;  8:45  am) 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

t 

33  CFR  Part  165 

[COTP  PHILADELPHIA  03-006] 

RIN  1625-AAOO 

Security  Zona;  Poach  Bottom  Atomic 
Power  Station,  Susquehanna  River, 
York  County,  PA 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule; 

summary:  The  Coast  Guard  is 
establishing  a  temporary  security  zone 
un  the  waters  adjacent  to  the  Peach 
Bottom  Atomic  Power  Station.  This  will 
protect  the  safety  and  security  of  the 
plants  from  subversive  activity, 
sabotage,  or  terrorist  attacks  initiated 
from  surrounding  waters.  This  action 
will  close  water  areas  around  the  plants. 
DATES:  This  rule  is  effective  from  5  p.m. 
Eastern  Daylight  Time  on  May  13,  2003, 
to  5  p.m.  Eastern  Standard  Time  on 
Ianiiar\'  24,  2004. 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  as  part  of 
docket  COTP  PHILADELPHIA  03-006 
for  inspection  or  copying  at  Coast  Guard 
Marine  Safety  Office  Philadelphia,  One 
Washington  Avenue,  Philadelphia, 
Pennsylvania,  19147,  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  Xaimara 
Vicencio-Roldan  or  Lieutenant  Junior 
Grade  Kevin  Sligh,  Coast  Guard  Marine 
Safety  Office/Group  Philadelphia,  at 
(215)  271-4889. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B)  and 
(d)(3),  the  Coast  Guard  finds  that  good 
cause  exists  for  not  publishing  a  NPRM 
and  for  making  this  regulation  effective 
less  than  30  days  after  publication  in  the 
Federal  Register.  Based  upon  the 
warnings  from  national  security  and 
intelligence  personnel,  this  rule  is 
urgently  required  to  protect  the  plant 
from  subversive  activity,  sabotage  or 


possible  terrorist  attacks  initiated  from 
the  waters  surrounding  the  plants. 

Delaying  the  effective  date  of  the  rule  . 
would  be  contrary  to  the  public  interest, 
since  immediate  action  is  needed  to 
protect  the  persons  at  the  facilities,  the 
public  and  surrounding  communities 
from  the  release  of  nuclear  radiation. 
This  security  zone  should  have  minimal 
impact  on  vessel  transits  due  to  the  fact 
that  the  security  zone  does  not  block  the 
channel. 

Background  and  Purpose 

Due  to  the  continued  warnings  from 
national  security  and  intelligence 
officials  that  future  terrorist  attacks  are 
possible,  such  as  those  launched  against 
New  York  and  Washington,  DC  on 
September  11,  2001,  heightened  secimty 
measures  are  necessary  for  the  area 
surrounding  the  Peach  Bottom  Atomic 
Power  Station.  This  rule  will  provide 
the  Captain  of  the  Port  Philadelphia 
with  enforcement  options  to  deal  with 
potential  threats  to  the  security  of  the 
plants.  The  Coast  Guard  intends  to 
implement  a  permanent  security  zone 
surrounding  the  plants.  The  Coast 
Guard  will  be  publishing  a  NPRM  to 
establish  a  permanent  security  zone  that 
is  temporarily  effective  under  this  rule. 
The  Coast  Guard  will  use  the  effective 
period  of  this  Temporary  Final  Rule  to 
engage  in  notice  and  comment 
rulemaking  to  develop  a  permanent 
regulation  tailored  to  the  present  and 
foreseeable  security  environment  within 
the  Captain  of  the  Port,  Philadelphia, 
Pennsylvania  zone. 

Discussion  of  Rule 

No  person  or  vessel  may  enter  or 
remain  in  the  prescribed  security  zone 
at  any  time  without  the  permission  of 
the  Captain  of  the  Port,  Philadelphia, 
Pennsylvania  or  designated 
representative.  Federal,  state,  and  local 
agencies  may  assist  the  Coast  Guard  in 
the  enforcement  of  this  rule. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

The  primary  impact  of  this  rule  will 
be  on  vessels  wishing  to  transit  the 
affected  waterway.  Although  this  rule 
restricts  traffic  from  freely  transiting 
portions  of  the  Susquehanna  River,  that 
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restriction  affects  only  a  limited  area 
and  will  be  well  publicized  to  allow 
mariners  to  make  alternative  plans. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  may  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  owners  or  operators  of  fishing 
vessels  and  recreational  vessels  wishing 
to  transit  the  portions  of  the 
Susquehanna  River. 

The  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  for  the  following  reasons:  the 
restrictions  affect  only  a  limited  area 
and  traffic  will  be  allowed  to  transit 
through  the  zone  with  permission  of  the 
Coast  Guard  or  designated 
representative.  The  opportunity  to 
engage  in  recreational  and  charter 
fishing  outside  the  geographical  limits 
of  the  security  zone  will  not  be 
disrupted.  Therefore,  this  regulation 
should  have  a  negligible  impact  on 
recreational  and  charter  fishing  activity. 

Assistance  for  Small  Entities 

Under  section  213(a>of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
imderstanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 


Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
imder  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of       ' 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act    ^ 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property     . 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  riile  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambi^ity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  imder 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Security  Risks.  This  rule  is 
not  an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  security  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Efiiects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 


Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,. or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore.'  it 
does  not  require  a  Statement  of  Energy' 
Effects  under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  imder 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  cas6  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  {34)(f)  and  (g).  of 
Commandant  Instruction  M16475.1D, 
from  further  environmental 
documentation. 

A  final  "Environmental  Analysis    ^~ — 
Checklist"  and  a  final  "Categorical 
Exclusion  Determination"  will  be 
available  in  the  docket  where  indicated 
under  ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping  . 
requirements.  Security  measures, 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  16S— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6  and  160.5: 
Department  of  Homeland  Security  Delegation 
No.  0170. 

■  2.  Add  §  165.T05-092. 

§  1 65.T0&-092    Security  Zone;  Peach 
Bottom  Atomic  Power  Station, 
Susquehanna  River,  York  County, 
Pennsylvania. 

(a)  Location.  The  following  area  is  a 
security  zone:  the  waters  of  the 
Susquehanna  River  in  the  vicinity  of  the 
Peach  Bottom  Atomic  Power  Station 
bounded  by  a  line  drawn  from  a  point 
located  at  39°  45'  36.36'  N.  076°  16' 
08.93"  W  to  39°  45'  38.72'  N,  076°  15' 
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57.00'  W.  thence  to  39°  45'  28.95"  N, 
076°  15'  49.74'  W,  thence  to  39°  45' 
28.20'  N,  076°  16'  02.24'  W. 

All  coordinates  reference  Datum: 
NAD  1983. 

(b)  Regulations.  (1)  All  persons  are 
required  to  comply  with  the  general 
regulations  governing  security  zones  in 
§165.33  of  this  part. 

(2)  No  person  or  vessel  may  enter  or 
navigate  within  this  security  zone 
unless  authorized  to  do  so  by  the  Coast 
Guard  or  designated  representative.  Any 
person  or  vessel  authorized  to  enter  the 
security  zone  must  operate  in  strict 
conformance  with  any  directions  given 
by  the  Coast  Guard  or  designated 
representative  and  leave  the  security 
zone  immediately  if  the  Coast  Guard  or 
designated  representative  so  orders. 

(3)  The  Coast  Guard  or  designated 
representative  enforcing  this  section  can 
be  contacted  on  VHF  Marine  Band 
Radio,  channels  16.  The  Captain  of  the 
Port  can  be  contacted  at  (215)  271-4940. 

(4)  The  Captain  of  the  Port  will  notify 
the  public  of  any  changes  in  the  status 
of  this  security  zone  by  Marine  Safety 
Radio  Broadcast  on  VHF-FM  marine 
band  radio,  channel  16. 

(c)  Definitions.  For  the  purposes  of 
this  section.  Captain  of  the  Port  means 
the  Commanding  OfBcer  of  the  Coast 
Guard  Marine  Safety  Office/Group 
Philadelphia  or  any  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
who  has  been  authorized  by  the  Captain 
of  the  Port  to  act  as  a  designated 
representative  on  his  behalf. 

(d)  Effective  dates.  This  section  is 
effective  from  5  p.m.  Eastern  Daylight 
Time  on  May  13.  2003  to  5  p.m.  on 
January  24,  2004. 

Dated:  May  13.  2003. 
Jonathan  D.  Sarubbi, 

Captain,  U.S.  Coast  Guard.  Captain  of  the 

Port  Philadelphia. 

fPR  Doc.  03-14017  Filed  6-3-03;  8:45  ami 

HLUNG  COOe  4910-1S-^ 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[COTP  San  Juan-4)3-024] 
RIN  162S-AA0O 

Security  Zone;  St  Thomas,  U.S.  VI 

agency:  Coast  Guard.  DHS. 
ACTION:  Final  rule. 

SUIMARY:  The  Coast  Guard  is 
establishing  moving  and  fixed  seciirity 
zones  50  yards  around  all  cruise  ships 


entering,  departing,  moored  or  anchored 
in  the  Port  of  Charlotte  Amalie.  U.S. 
Virgin  Islands.  These  security  zones  are 
needed  for  national  security  reasons  to 
protect  the  public  and  ports  from 
potential  subversive  acts.  Entry  into 
these  zones  is  prohibited,  unless 
specifically  authorized  by  the  Captain  of 
the  Port  of  San  Juan  or  his  designated 
representative. 

DATES:  This  rule  is  effective  July  7, 
2003. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket  are  part  of 
docket  [COTP  San  Juan-03-024j  and  are 
available  for  inspection  or  copying  at 
Coast  Guard  Marine  Safety  Office  San 
Juan.  Rodriguez  and  Del  Valle  Building, 
San  Martin  Street,  Carr.  #2,  Km.  4.9, 
Guaynabo.  Puerto  Rico.  00968.  between 
the  hoius  of  7  a.m.  and  3:30  p.m., 
Monday  through  Friday,  excluding 
Federal  Holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Chip  Lopez  at  Coast  Guard 
Marine  Safety  Office  San  Juan.  Puerto 
Rico.  (787)  706-2444. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  February  19.  2003.  we  published 
a  notice  of  proposed  rulemaking 
(NPRM)  entitled:  "Security  Zone.  St. 
Thomas.  U.S.  Virgin  Islands,  in  the 
Federal  Register  (68  FR  7958).  We 
received  one  letter  commenting  on  the 
proposed  rule.  No  public  hearing  was 
requested  and  none  was  held. 

Background  and  Purpose 

Based  on  the  September  11.  2001. 
terrorist  attacks  on  the  World  Trade 
Center  buildings  in  New  York  and  the 
Pentagon  in  Arlington,  Virginia,  there  is 
an  increased  risk  that  subversive 
activity  could  be  launched  by  vessels  or 
persons  in  close  proximity  to  the  Port  of 
Charlotte  Amalie,  St.  Thomas,  U.S. 
Virgin  Islands,  against  cruise  ships 
entering,,  departing  and  moored  within 
the  Port  of  Charlotte  Amalie.  Following 
these  attacks  by  well-trained  and 
clandestine  terrorists,  national  seciuity 
and  intelligence  officials  have  warned 
that  future  terrorists  attacks  are  likely. 

The  terrorist  acts  against  the  United 
States  on  September  11.  2001.  have 
increased  the  need  for  safety  and 
security  measures  on  U.S.  ports  and 
waterways.  In  response  to  these  terrorist 
acts,  and  in  order  to  prevent  similar 
occurrences,  the  Coast  Guard  is 
establishing  security  zones  aroiuid  all 
cruise  ships  entering,  departing  and 
moored  within  the  Port  of  Charlotte 
Amalie.  We  previously  published  two 


temporary  final  rules  entitled  "Security 
Zones;  St.  Thomas.  U.S.  Virgin  Islands." 
in  the  Federal  Register  on  February  1, 
2002  (67  FR  4909)  and  on  November  13, 
2002  (67  FR  68760).  These  temporary 
final  rules  contained  similar  provisions 
as  those  in  this  rulemaking. 

The  security  zone  for  a  cruise  ship 
entering  port  is  activated  when  the 
vessel  passes:  St.  Thomas  Harbor  green 
lighted  buoy  3  in  approximate  position 
18°19'19'  North.  64°55'40"  West  when 
entering  the  port  using  St.  Thomas 
Channel;  red  buoy  2  in  approximate 
position  18°19'15'North.  64°55'59'' 
West  when  entering  the  port  using  East 
Gregorie  Channel;  and  red  lighted  buoy 
4  in  approximate  position  18°18'16' 
North,  64°57'30'  West  when  entering 
the  port  using  West  Gregorie  Channel. 
These  zones  are  deactivated  when  the 
cruise  ship  passes  any  of  these  buoys  on 
its  departure  from  the  Port  of  Charlotte 
Amalie. 

Persons  and  vessels  are  prohibited 
from  entering  into  or  transiting  through 
a  security  zone  unless  authorized  by  the 
Captain  of  the  Port  (COTP),  or  his 
designated  representative.  Each  person 
and  vessel  in  a  security  zone  must  obey 
any  direction  or  order  of  the  COTP.  The 
COTP  may  remove  any  person,  vessel, 
article,  or  thing  from  a  security  zone.  No 
person  may  board,  or  take  or  place  any 
article  or  thing  on  board,  any  vessel  in 
a  seciuity  zone  without  the  permission 
of  the  Captain  of  the  Port.  The  Captain 
of  the  Port  will  notify  the  public  of  these 
security  zones  through  Marine  Safety 
Information  Bulletins  via  facsimile  and 
the  Marine  Safety  Office  San  Juan  Web 
site  at  http://www.msocaribbean.com. 

Discussion  of  Comments  and  Changes 

We  received  one  letter  commenting 
on  the  proposed  rule.  This  comment 
addressed  whether  or  not  this  rule 
would  affect  the  use  of  a  "dinghy  dock" 
adjacent  to  the  Crown  Bay  Cruise  Ship 
terminal.  The  originator  of  the  comment 
stated  that  the  establishment  of  a  50 
yard  security  zone  around  cruise  ships 
moored  at  the  Crowrn  Bay  terminal 
should  not  impact  the  use  of  this 
"dinghy  dock"  as  users  would  have 
enough  sea  room  to  use  the  dock  and 
not  enter  the  security  zone.  The  Coast 
Guard  agrees  that  this  rule  will  not 
affect  the  use  of  the  dock  as  vessels  may  ' 
transit  to  and  from  it  without  entering 
the  50  yard  security  zone.  The  Coast 
Guard  will  allow  the  continued  use  of 
this  dock  while  cruise  ships  are  moored 
at  the  Crown  Bay  terminal. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
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require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procediu-es  of 
the  Department  of  Homeland  Securif  y 
(DHS).  We  expect  the  economic  impact 
of  this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DHS  is  unnecessary 
because  other  vessels  will  be  able  to 
safely  navigate  around  the  zones  while 
in  place  and  persons  may  be  authorized 
to  enter  or  transit  the  zone  with  the 
permission  of  the  Captain  of  the  Port. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  6'>1-«12).  we  considered 
whether  this  rule  *rould  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "Small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  rule  may  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  the  Port  of 
Charlotte  Amalie  when  a  cruise  ship  is 
entering,  departing,  moored  or  anchored 
in  the  Port  of  Charlotte  Amalie.  This 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  other 
vessels  will  be  able  to  safely  navigate 
around  the  zones  while  in  place  and 
persons  may  be  authorized  to  enter  or 
transit  the  zone  with  the  permission  of 
the  Captain  of  the  Port. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking.  If  the  rule 
would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Lieutenant 
Chip  Lopez  at  (787)  706-2444  for 
assistance  in  understanding  this 
rulemaking.  We  also  have  a  point  of 
contact  for  commenting  on  actions  by 
employees  of  the  Coast  Guard.  Small 


businesses  may  send  comments  on  the 
actions  of  Federal  employees  who 
enforce,  or  otherwise  deterniine 
compliance  with  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  smedl  businesses.  If 
you  wish  to  comment  on  actions  by 
employees  oj  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  luider  that" 
order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incUr  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
imfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Goverrunental  Actions  emd 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  biuden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  enviroimiental  risk  to 
health  or  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rule  and 


has  determined  that,  under  figure  2-1, 
paragraph  (34)g.  of  Commandant 
Instruction  M16475.ID,  that  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subfects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security-  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1,  6.04-6,  and  160.5; 
Department  of  Homeland  Sscuritv  Delegation 
No.  0170. 

■  2.  Section  165.762  is  added  to  read  as 
follows: 

§  1 65.762    Security  Zone;  St.  Thomas,  U.S. 
Virgin  Islands. 

(a)  Location.  Moving  and  fixed 
seciu-ity  zones  are  established  50  yards 
around  all  cruise  ships  entering, 
departing,  moored  or  anchored  in  the 
Port  of  St.  Thomas,  U.S.  Virgin  Islands. 
The  security  zone  for  a  cruise  ship 
entering  port  is  activated  when  the 
vessel  passes:  St.  Thomas  Harbor  green 
lighted  buoy  3  in  approximate  position 
18°19'19''  North,  64°55'40''  West  when 
entering  the  port  using  St.  Thomas 
Channel;  red  buoy  2  in  approximate 
position  la^ig'lS"  North,  64°55'59'' 
West  when  entering  the  port  using  East 
Gregorie  Channel;  and  red  lighted  buoy 
4  in  approximate  position  18°18'16'' 
North,  64°57'30''  West  when  entering 
the  port  using  West  Gregorie  Channel. 
These  zones  are  deactivated  when  the 
cruise  ship  passes  any  of  these  buoys  on 
its  departing  from  the  Port. 

(b)  Regulations.  (1)  Under  general 
regulations  in  §  165.33  of  this  part, 
entering,  anchoring,  mooring  or 
transiting  in  these  zones  is  prohibited 
luiless  authorized  by  the  Coast  Guard 
Captain  of  the  Port  of  San  Juan. 

(2)  Persons  desiring  to  transit  the  area 
of  the  security  zone  may  contact  the 
Captain  of  the  Port  at  the  Greater 
Antilles  Section  Operations  Center  at 
(787)  289-2041  or  via  VHF  radio  on 
Channel  16  to  seek  permission  to  transit 
the  area.  If  permission  is  granted,  all 
persons  and  vessels  must  comply  with 
the  instructions  of  the  Captain  of  the 
Port  or  his  designated  representative. 
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(3)  The  Marine  Safety  Office  San  Juan 
will  attempt  to  notify  the  maritime 
community  of  periods  during  which 
these  security  zones  will  be  in  effect  by 
providing  advance  notice  of  scheduled 
arrivals  and  departures  of  cruise  ships 
via  a  broadcast  notice  to  mariners. 

(c)  Definition.  As  used  in  this  section, 
cruise  ship  means  a  passenger  vessel 
greater  than  100  feet  in  length  that  is 
authorized  to  carry  more  than  150 
passengers  for  hire,  except  for  a  ferry. 

(d)  Authority,  hi  addiUon  to  33  U.S.C 
1231  and  50  U.S.C.  191,  the  authority 
for  this  section  includes  33  U.S.C.  1226. 

Dated:  May  15.  2003. 
William  ).  Uberti, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port. 
[FR  Doc.  03-14016  Filed  6-3-03;  8:45  am) 

BILUNG  COOE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33CFR165 
[COTP  Miami  03-075] 
RIN  1625-AAOO 

Safety  Zone;  Coral  Reef  Club  4th  of 
July  Fireworks  Display,  Miami,  FL 

agency:  Coast  Guard.  DHS. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  fixed  safety 
zone  offshore  from  Coral  Reef  Yacht 
Club  in  Miami,  FL.  The  safety  zone  is 
established  to  protect  boaters  from  the 
hazards  associated  with  the  Coral  Reef 
Yacht  Club  ^reworks  display  being  held 
offshore  from  Coral  Reef  Yacht  Club  in 
Miami.  This  rule  is  necessary  to  ensure 
safety  of  life  on  the  navigable  waters  of 
the  United  States. 

DATES:  This  safety  zone  is  effective  from 
9  p.m.  on  July  4,  2003  until  10  p.m.  on 
July  4.  2003. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  are  part 
of  docket  COTP  Miami  03-075  and  are 
available  for  inspection  or  copying  at 
Marine  Safety  Office  Miami,  100 
MacArthur  Causeway.  Miami  Beach.  FL 
33139  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
Holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
BMC  D.  Vaughn  and/or  BM3  A.  Harless 
at  Coast  Guard  Group  Miami.  ATON/ 
Deck  Miami  Beach,  FL.  tel:  (305)  535- 
4317. 


SUPPLEMENTARY  INFORMATION: 
Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553  (b)(B). 
the  Coast  Guard  finds  that  good  cause 
exists  for  not  publishing  an  NPRM. 
Publishing  an  NPRM  and  delaying  the 
rule's  effective  date  is  unnecessary  and 
contrary  to  public  safety  because 
immediate  action  is  necessary  to-protect 
the  public  and  waters  of  the  United 
States.  Moreover,  an  NPRM  is 
unnecessary  due  to  the  limited  amount 
of  time  this  rule  will  be  in  effect. 

For  the  same  reasons,  under  5  U.S.C. 
553(d)(3).  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

The  Coast  Guard  is  establishing  a 
temporary  safety  zone  encompassing  a 
350-foot  circle  surrounding  a  barge  in 
approximate  position  25°  44.10  N,  080° 
14.30  W  offshore  from  Coral  Reef  Yacht 
Club  in  Miami  for  the  Coral  Reef  Yacht 
Club  4th  of  July  fireworks  display.  This 
rule  is  needed  to  increase  safety  in 
Miami  from  9  p.m.  July  4.  2003  to  10 
p.m.  on  July  4,  2003  during  the  Coral 
Reef  Yacht  Club  4th  of  July  fireworks 
display  due  to  the  significant  number  of 
vessels  in  the  area  for  this  event.  The 
safety  zone  is  created  to  provide  for  the 
safety  of  the  spectator  craft  in  the 
vicinity  offshore  from  Coral  Reef  Yacht 
Club  in  Miami,  FL.  Vessels  are 
prohibited  from  anchoring,  mooring,  or 
transiting  within  this  zone,  unless 
authorized  by  the  Captain  of  the  Port 
Miami.  The  safety  zone  encompasses 
the  area  offshore  from  Coral  Reef  Yacht 
Club  in  Miami,  FL. 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  cost 
and  benefits  under  section  6(a)(3)  of  that 
order.  The  Office  of  Management  and 
Budget  has  exempted  it  from  review 
under  the  order.  It  is  not  significant 
under  the  regulatory  policies  and 
procedures  of  the  Department  of 
Homeland  Security  (DHS)  because  these 
regulations  will  only  be  in  effect  for  a 
short  period  of  time,  and  the  impacts  on 
routine  navigation  are  expected  to  be 
minimal. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independenUy  owned  and 
operated  and  are  not  dominate  in  their 
field,  and  governmental  jiuisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under 
section  605  (b)  that  this  rule  will  not 
have  a  significant  economic  impact 
upon  a  substantial  number  of  small 
entities  because  the  regulations  will 
only  be  in  effect  for  2  hours  and  vessels 
may  be  allowed  to  transit  the  zone  with 
the  express  permission  of  the  Captain  of 
the  Port  of  Miami. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
the  rule  will  affect  your  small  business, 
organization,  or  government  jurisdiction 
and  you  have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  for 
assistance  in  understanding  this  rule. 

Small  businesses  may  send  comments  ■ 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
88a-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
imder  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  govenunent,  in  the 
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aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implication  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  nile  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  envirorunental  risk  to 
health  or  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action  and 
has  determined  under  figure  2-1, 
paragraph  34(g)  Commandant 
Instruction  M16475.1D,  that  this  rule  is 
categorically  excluded  from  further 
environmental  documentation. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  imder  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Govenunent  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under -that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 


significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Seciu-ity  measures, 
Waterways. 

■  For  the  reasons  discussed  in  th*e 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows:  ^  v 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46;  Department  of  Homeland 
Security  Delegation  No.  0170. 

■  2.  Temporary  §  165.T07-075  is  added 
to  read  as  follows: 

§165.107-075    Safety  Zone:  Offshore  from 
Coral  Reef  Yacht  Club  Miami,  FL. 

(a)  Regulated  area.  The  Coast  Guard  is 
establishing  a  temporary  safety  zone 
encompassing  a  350-foot  circle 
surrounding  a  barge  in  approximate 
position  25°44.10  N,  80°14.30  W 
offshore  from  Coral  Reef  Yacht  Club  in 
Miami  for  the  Coral  Reef  Yacht  Club  4th 
of  July  fireworks  display. 

(b)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  anchoring,  mooring  or 
transiting  in  this  zone  is  prohibited 
unless  authorized  by  the  Coast  Guard 
Captain  of  the  Port,  Miami,  FL. 

(c)  Effective  dates:  This  rule  is 
effective  from  9  p.m.  on  July  4,  2003 
until  10  p.m.  on  July  4,  2003. 

Dated;  May  27,  2003. 
James  A.  Watson,  IV, 
Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port  Miami. 

[FR  Doc.  03-14025  Filed  6-3-03;  8:45  am] 
BILUNG  CODE  4910-1 S^ 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  165 
[COTP  Miami  03-083] 
RIN  1625-AAOO 

Safety  Zone;  City  of  Stuart  4th  of  July 
Fireworks  Display 

agency:  Coast  Guard,  DHS.  - 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  fixed  safety 


zone  in  the  St.  Lucie  River  1200  feet 
from  the  shore  of  City  Hall  in  Stuart,  FL. 
The  safety  zone  is  established  to  protect 
boaters  frt)m  the  hazards  associated  with 
the  City  of  Stuart  4th  of  July  fireworks 
display  being  held  in  the  St.  Lucie  River 
1200  feet  irom  the  shore  of  City  Hall  in 
Stuart,  FL.  This  rule  is  necessary  to 
ensm«  safety  of  life  on  the  navigable 
waters  of  theJJnited  States. 
DATES:  This  safety  zone  is  effective  from 
9  p.m.  on  July  4,  2003  until  10  p.m.  on 
July  4.  2003. 

ADDRESSES:  Comments  and  material 
received  bom  the  public,  as  well  as    ■ 
dociunents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  are  part 
of  docket  COTP  Miami  03-083  and  are 
available  for  inspection  or  copying  at 
Marine  Safety  Office  Miami,  100 
MacArthur  Causeway,  Miami  Beach,  FL 
33139  between  8  a.m.  and  4  p.m.. 
Monday  through  Friday,  except  Federal 
Holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
BMC  D.  Vaughn  and/or  BM3  A.  Harless 
at  Coast  Guard  Group  Miami,  ATON/ 
Deck  Miami  Beach,  FL,  tel:  (305)  535- 
4317. 

SUPPLEMENTARY  INFORMATION: 


Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553  (b)(B), 
the  Coast  Guard  finds  that  good  cause 
exists  for  not  publishing  an  NPRM. 
Publishing  an  NPRM  and  delaying  the 
rule's  effective  date  is  mmecessary  and 
contrary  to  public  safety  because 
immediate  action  is  necessary  to  protect 
the  public  and  waters  of  the  United 
States.  Moreover,  an  NPRM  is 
unnecessary  due  to  the  limited  amount ' 
of  time  this  rule  will  be  in  effect. 

For  the  same  reasons,  under  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

The  Coast  Guard  is  establishing  a  - 
temporary  safety  zone  encompassing  a 
1680-foot  circle  surrounding  a  barge  in 
approximate  position  27°12.55  N,  080° 
15.00  W  in  the  St.  Lucie  River  1200  feet 
from  the  shore  of  City  Hall  for  the  City 
of  Stuart  4th  of  July  fireworks  display. 
This  rule  is  needed  to  increase  safety  in 
Stuart,  FL  from  9  p.m.  July  4,  2003  to 
10  p.m.  on  July  4,  2003  during  the  City 
of  Stuart  4th  of  July  fireworks  display 
due  to  the  significant  niunber  of  vessels 
in  the  area  for  this  event.  The  safety 
zone  is  created  to  provide  for  the  safety 
of  the  spectator  craft  in  the  vicinity  in 
the  St.  Lucie  River  1200  feet  from  the 
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shore  of  City  Hall  in  Stuart.  FL.  Vessels 
are  prohibited  from  anchoring,  mooring, 
or  transiting  within  this  zone,  unless 
authorized  by  the  Captain  of  the  Fort 
Miami.  The  safety  zone  encompasses 
the  area  in  the  St.  Lucie  River  1200  feet 
from  the  shore  of  City  Hall  in  Stuart,  FL. 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  cost 
and  benefits  under  section  6(a)(3)  of  that 
order.  The  Office  of  Management  and 
Budget  has  exempted  it  from  review 
under  the  order.  It  is  not  significant 
under  the  regulatory  policies  and 
procedures  of  the  Department  of 
Homeland  Security  (DHS)  because  these 
regulations  will  only  be  in  effect  for  a 
short  period  of  time,  and  the  impacts  on 
routine  navigation  are  expected  to  be 
minimal. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominate  in  their 
field,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under 
section  605  (b)  that  this  rule  will  not 
have  a  significant  economic  impact 
upon  a  substantial  number  of  small 
entities  because  the  regulations  will 
only  be  in  effect  for  2  hours  and  vessels 
may  be  allowed  to  transit  the  zone  with 
the  express  permission  of  the  Captain  of 
the  Fort  of  Miami. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
the  rule  will  affect  your  small  business, 
organization,  or  government  jurisdiction 
and  you  have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  for 
assistance  in  understanding  this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  each  agency's 
responsiveness  to  small  business.  If  you 


wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implication  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  imder 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action  and 
has  determined  under  figure  2-1, 
paragraph  34(g)  Commandant 
Instruction  M16475.1D,  that  this  rule  is 
categorically  excluded  from  further 
environmental  documentation. 


Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  imder 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant     . 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UNITED  ACCESS  AREAS 

■  1 .  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46;  Department  of  Homeland 
Security  Delegation  No.  0170. 

■  2.  Temporary  §  165.T07-083  is  added 
to  read  as  follows: 

§165.107-083    Safety  Zone:  St.  Lucie  River 
1200  feet  from  the  shore  off  of  City  Hall 
Stuart,  FL. 

(a)  Regulated  area.  The  Coast  Guard  is 
establishing  a  temporary  safety  zone 
encompassing  a  1680- foot  circle 
surrounding  a  barge  in  approximate 
position  27°12.55  N,  80°15.00  W  in  the 
St.  Lucie  River  1200  feet  from  the  shore 
off  of  City  Hall  in  Stuart  for  the  City  of 
Stuart  4th  of  July  fireworks  display. 

(b)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  anchoring,  mooring  or 
transiting  in  this  zone  is  prohibited 
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unless  authorized  by  the  Coast  Guard 
Captain  of  the  Port,  Miami,  FL. 

(c)  Effective  dates:  This  rule  is 
effective  from  9  p.m.  on  July  4,  2003 
until  10  p.m.  on  July  4,  2003. 

Dated:  May  27.  2003. 

James  A.  Watson,  IV, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port  Miami. 

[FR  Doc.  03-14024  Filed  6-3-03;  8:45  am) 

BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[COTP  IMiami  03-082] 
RIN  1625-AAOO 

Safety  Zone;  Rivera  Beach  4th  of  July 
Fireworks  Display 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  A  temporary  fixed  safety 
zone  in  the  ICW  Northwest  of  Peanut 
Island  in  Rivera  Beach,  FL.  The  safety 
zone  is  established  to  protect  boaters 
from  the  hazards  associated  with  the 
Rivera  Beach  4th  of  July  fireworks 
display  being  held  in  the  ICW 
Northwest  of  Peanut  Island  in  Rivera 
Beach.  This  rule  is  necessary  to  ensure 
safety  of  life  on  the  navigable  waters  of 
the  United  States. 

DATES:  This  safety  zone  is  effective  from 
9  p.m.  on  July  4,  2Q03  until  10  p.m.  on 
July  4,  2003. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  are  part 
of  docket  COTP  Miami  03-082  and  are 
available  for  inspection  or  copying  at 
Marine  Safety  Office  Miaipi,  100 
MacArthur  Causeway,  Miami  Beach,  Fl 
33139  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
Holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

BMC  D.  Vaughn  and/or  BM3  A.  Harless 
at  Coast  Guard  Group  Miami,  ATON/ 
Deck  Miami  Beach,  FL,  tel:  (305)  535- 
4317. 

SUPf>t.EMENTARY  INFORMATION: 
Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553  (b)(B), 
the  Coast  Guard  finds  that  good  cause 
exists  for  not  publishing  a  NPRM. 


Publishing  a  NPRM  and  delaying  the 
rule's  effective  date  is  unnecessary  and 
contrary  to  public  safety  because 
immediate  action  is  necessary  to  protect 
the  public  and  waters  of  the  United 
States.  Moreover,  a  NPRM  is 
unnecessary  due  to  the  limited  amount 
of  time  this  rule  will  be  in  effect. 

For  the  same  reasons,  under  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  3"0  days  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

The  Coast  Guard  is  establishing  a 
temporary  safety  zone  encompassing  a 
850-foot  circle  surrounding  a  barge  in 
approximate  position  26°46.06  N,  080° 
02.09  W  in  the  ICW  Northwest  of  Peanut 
Island  in  Rivera  Beach  for  the  Rivera 
Beach  4th  of  July  fireworks  display. 
This  rule  is  needed  to  increase  safety  in 
Rivera  Beach  from  9  p.m.  July  4,  2003 
to  10  p.m.  on  July  4,  2003  during  the 
Rivera  Beach  4th  of  July  fireworks 
display  due  to  the  significant  number  of 
vessels  in  the  area  for  this  event.  The 
safety  zone  is  created  to  provide  for  the 
safety  of  the  spectator  craft  in  the 
vicinity  in  the  ICW  Northwest  of  Peanut 
Islcind  in  Rivera  Beach,  FL.  Vessels  are 
prohibited  from  anchoring,  mooring,  or 
transiting  within  this  zone,  unless 
authorized  by  the  Captain  of  the  Port 
Miami.  The  safety  zone  encompasses 
the  area  in  the  ICW  Northwest  of  Peanut 
Island  in  Rivera  Beach,  FL. 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  cost 
and  benefits  under  section  6(a)(3)  of  that 
order.  The  Office  of  Management  and 
Budget  has  exempted  it  from  review 
under  the  order.  It  is  not  significant 
under  the  regulatory  policies  and 
procedures  of  the  Department  of 
Homeland  Security  (DHS)  because  these 
regulations  will  only  be  in  effect  for  a 
short  period  of  time,  and  the  impacts  on 
routine  navigation  are  expected  to  be 
minimal. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owrned  and 
operated  and  are  not  dominant  in  their 
field,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under 
section  605  (b)  that  this  rule  vdll  not 


have  a  significant  economic  impact 
upon  a  substantial  number  of  small 
entities  because  the  regulations  will 
only  be  in  effect  for  2  hours  and  vessels 
may  be  allowed  to  transit  the  zone  with 
the  express  permission  of  the  Captain  of 
the  Port  of  Miami.  • 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
the  rule  vdll  affect  your  small  business, 
organization,  or  government  jurisdiction 
and  you  have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  for 
assistance  in  understanding  this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (l-«88-734-3247).     - 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
.  of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
impIication»  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Urdunded  Mandates  Reform  Act  , 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such  ' 
an  expenditure^  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 
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Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implication  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3{a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13845,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  has  considered  the 
enviroiunental  impact  of  this  action  and 
has  determined  under  figure  2-1 , 
paragraph  34(g)  Commandant 
Instruction  M16475.1D.  that  this  rule  is 
categorically  excluded  h-om  further 
environmental  documentation. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "signiffcant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 


requirements.  Security  measiu^s. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g).  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46,  Department  of  Homeland 
Security  Delegation  No.  0170. 

■  2.  Temporary  §  165.T07-082  is  added 
to  read  as  follows: 

§  1 65.T07-082    Safety  Zone;  ICW  Northwest 
of  Peanut  Island  Rivera  Beach,  FL. 

(a)  Regulated  area.  The  Coast  Guard  is 
establishing  a  temporary  safety  zone 
encompassing  a  850-foot  circle 
surrounding  a  barge  in  approximate 
position  26°46.06  N,  80°02.09  W  in  the 
ICW  Northwest  of  Peanut  Island  in 
Rivera  Beach  for  the  Rivera  Beach  4th  of 
July  fireworks  display. 

(b)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  anchoring,  mooring  or 
transiting  in  this  zone  is  prohibited 
unless  authorized  by  the  Coast  Guard 
Captain  of  the  Port,  Miami,  FL. 

(c)  Effective  dates:  This  rule  is 
effective  from  9  p.m.  on  July  4.  2003 
until  10  p.m.  on  July  4.  2003. 

Dated:  May  27.  2003. 
lames  A.  Watson,  IV, 

Captain.  U.S.  Coast  Guard.  Captain  of  the 
Port  Miami. 

|FR  Doc.  03-14023  Filed  6-3-03;  8:45  am] 
BILUNG  COOE  4910-1S-f> 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard  CFR  33  CFR  165 
[COTP  Miami  03-073] 
RIN  1625-AAOO 

Safety  Zone;  The  Grand  Opening 
Miami  One,  Miami,  FL 

agency:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  fixed  safety 
zone  in  Biscayne  Bay  in  Miami.  FL.  The 
safety  zone  is  established  to  protect 
boaters  from  the  hazards  associated  with 
the  Grand  Opening  of  Miami  One 
fireworks  display  being  held  in 
Biscayne  Bay  in  Miami.  This  rule  is 
tlecessary  to  ensure  safety  of  life  on  the 
navigable  waters  of  the  United  States. 


DATES:  This  safety  zone  is  effective  from 

9  p.m.  on  June  5.  2003  until  10  p.m.  on 

June  5.  2003. 

ADDRESSES:  Comments  and  material 

received  from  the  public,  as  well  as 

documents  mentioned  in  this  preamble 

as  being  available  in  the  docket,  are  part 

of  docket  COTP  Miami  03-073  and  are 

available  for  inspection  or  copying  at 

Marine  Safety  Office  Miami,  100 

Mac  Arthur  Causeway,  Miami  Beach.  Fl 

33139  between  8  a.m.  and  4  p.m.. 

Monday  through  Friday,  except  Federal 

Holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

BMC  D.  Vaughn  and/or  BM3  A.  Harless 

at  Coast  Guard  Group  Miami.  ATON/ 

Deck  Miami  Beach,  FL,  tel:  (305)  535- 

4317. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulaUon.  Under  5  U.S.C.  553  (h)(B), 
the  Coast  Guard  finds  that  good  cause 
exists  for  not  publishing  a  NPRM. 
Publishing  a  NPRM  and  delaying  the 
rule's  effective  date  is  unnecessary  and 
contrary  to  public  safety  because 
immediate  action  is  necessary  to  protect 
the  public  and  waters  of  the  United 
States.  Moreover,  a  NPRM  is 
urmecessary  due  to  the  limited  amount 
of  time  this  rule  will  be  in  effect. 

For  the  same  reasons,  imder  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

The  Coast  Guard  is  establishing  a 
temporary  safety  zone  encompassing  a 
1300-foot  circle  surrounding  a  barge  in 
approximate  position  25°45.40  N,  080° 
10.24  W  in  Biscayne  Bay  in  Miami  for 
the  Grand  Opening  of  Miami  One 
fireworks  display.  This  rule  is  needed  to 
increase  safe^  in  Miami  from  9  p.m. 
June  5,  2003  to  10  p.m.  on  June  5,  2003 
during  the  Grand  Opening  of  Miami 
One  fireworks  display  due  to  the 
significant  number  of  vessels  in  the  drea 
for  this  event.  The  safety  zone  is  created 
to  provide  for  the  safety  of  the  spectator 
craft  in  the  vicinity  of  Biscayne  Bay  in 
^Miami.  FL.  Vessels  are  prohibited  from 
anchoring,  mooring,  or  transiting  within 
this  zone,  unless  authorized  by  the 
Captain  of  the  Port  Miami.  The  safety 
zone  encompasses  the  area  in  Biscayne 
Bay  in  Miami.  FL. 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Plaiming  and  Review,  and  does  not 
require  an  assessment  of  potential  cost 
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and  benefits  under  section  6(a)(3)  of  that 
order.  The  Office  of  Management  and 
Budget  has  exempted  it  from  review 
under  the  order.  It  is  not  significant 
under  the  regulatory  policies  and 
procedures  of  the  Department  of 
Homeland  Security  (DHS)  because  these 
regulations  will  only  be  in  effect  for  a 
short  period  of  time,  and  the  impacts  on 
routine  navigation  are  expected  to  be 
minimal. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  ocganizations 
that  are  independently  owned  and 
operated  and  are  not  dominate  in  their 
field,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under 
section  605  (b)  that  this  rule  will  not 
have  a  significant  economic  impact 
upon  a  substantial  number  of  small 
entities  because  the  regulations  will 
only  be  in  effect  for  2  hours  and  vessels 
may  be  allowed  to  transit  the  zone  with 
the  express  permission  of  the  Captain  of 
the  Port  of  Miami. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
the  rule  will  affect  your  small  business, 
organization,  or  government  jurisdiction 
and  you  have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  for 
assistance  in  understanding  this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculttue 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 


Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism,    s 

Unfimded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
thefr  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  govermnent,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditiue.  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implication  under  Executive 
Order  12630,  Govermnented  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  imder 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  has  considered  the 
enviroiunental  impact  of  this  action  and 
has  determined  under  figure  2-1, 
paragraph  34(g)  Commandant 
Instruction  M16475.1D,  thatthis  rule  is 
categorically  excluded  from  further 
environmental  documentation. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 


Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order_13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energ>'  action"  under  that  Order  because 
it  is  not  a  "significant  regulator}'  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the"5upply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  1^  the 
Administrator  of  the  Office  of 
Information  and  Regulator}'  Affairs  as  a 
significant  energy  action.  "Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Seciu"ity  measiu^s. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1 .  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5:" 
Department  of  Homeland  Security  Delegation 
No.  0170. 

■  2.  Temporary  §  165.T07-073  is  added 
to  read  as  follows: 

§  1 65.T07-073    Safety  Zone:  Biscayne  Bay 
Miami,  FL. 

(a)  Regulated  area.  The  Coast  Guard  is 
establishing  a  temporary  safety  zone 
encompassing  a  1300-foot  cfrcle 
smrounding  a  barge  in  approximate 
position  25°45.40  N,  80°10.24  W  in 
Biscayne  Bay  in  Miami  for  the  Grand 
Opening  of  Miami  One  fireworks 
display. 

(b)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  anchoring,  mooring  or 
transiting  in  this  zone  is  prohibited 
unless  authorized  by  the  Coast  Guard 
Captain  of  the  Port,  Miami,  FL. 

(c)  Effective  dates:  This  rule  is 
effective  from  9  p.m.  on  June  5,  2003 
until  10  p.m.  on  June  5*  2003. 


/N- 
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Dated:  May  27.  2003. 
James  A.  Watson,  IV, 

Captain.  U.  S.  Coast  Guard,  Captain  of  the 
Port  Miami. 

|FR  Doc.  03-14022  Filed  &-3-03;  8:45  am) 
MLUNQ  COOe  4910-1S-P 

DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33CFR165 
fCOTP  Miami  03-081] 
RIN  1625-AAOO 

Safety  Zone:  Town  of  Lantana  July  4th 
Fireworks  Display 

AGENCY:  Coast  Guard.  DHS. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  fixed  safety 
zone  in  the  ICW  at  East  Ocean  Avenue 
in  Lantana,  FL.  The  safety  zone  is 
established  to  protect  boaters  from  the 
hazards  associated  with  the  Town  of 
Lantana  |uly  4th  fireworks  display  being 
held  in  the  ICW  at  East  Ocean  Avenue 
in  Lantana.  This  rule  is  necessary  to 
ensure  safety  of  life  on  the  navigable 
waters  of  the  United  States. 
DATES:  This  safety  zone  is  effective  from 
9  p.m.  on  July  4,  2003  until  10  p.m.  on 
July  4.  2003. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  are  part 
of  docket  COTP  Miami  03-081  and  are 
available  for  inspection  or  copying  at 
Marine  Safety  Office  Miami,  100 
MacArthur  Causeway,  Miami  Beach,  FL 
33139  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
Holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
BMC  D.  Vaughn  and/or  BM3  A.  Harless 
at  Coast  Guard  Group  Miami,  ATON/ 
Deck  Miami  Beach,  FL,  tel:  (305)  535- 
4317. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NFRM)  for  this 
regulation.  Under  5  U.S.C.  553  (b)(B), 
the  Coast  Guard  finds  that  good  cause 
exists  for  not  publishing  a  NPRM. 
Publishing  a  NPRM  and  delaying  the 
rule's  effective  date  is  unnecessary  and 
contrary  to  public  safety  because 
immediate  action  is  necessary  to  protect 
the  public  and  waters  of  the  United 
States.  Moreover,  a  NPRM  is 


unnecessary  due  to  the  limited  amount 
of  time  this  rule  will  be  in  effect. 

For  the  same  reasons,  under  5  U.S.Ci 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

The  Coast  Guard  is  establishing  a 
temporary  safety  zone  encompassing  a 
850-foot  circle  surrounding  a  barge  in 
approximate  position  26°  34.36  N.  080° 
02.51  W  in  the  ICW  at  East  Ocean 
Avenue  in  Lantana  for  the  Town  of 
Lantana  July  4th  fireworks  display.  This 
rule  is  needed  to  increase  safety  in 
Lantana  from  9  p.m.  July  4,  2003  to  10 
p.m.  on  July  4,  2003  during  the  Towrn 
of  Lantana  July  4th  fireworks  display 
due  to  the  significant  number  of  vessels 
in  the  area  for  this  event.  The  safety 
zone  is  created  to  provide  for  the  safety 
of  the  spectator  craft  in  the  vicinity  in 
the  ICW  at  East  Ocean  Avenue  in 
Lantana,  FL.  Vessels  are  prohibited  from 
anchoring,  mooring,  or  transiting  within 
this  zone,  unless  authorized  by  the 
Captain  of  the  Port  Miami.  The  safety 
zone  encompasses  the  area  in  the  ICW 
at  East  Ocean  Avenue  in  Lantana,  FL. 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866.  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  cost 
and  benefits  under  section  6(a)(3)  of  that 
order.  The  Office  of  Management  and 
Budget  has  exempted  it  from  review 
under  the  order.  It  is  not  significant 
under  the  regulatory  policies  and 
procedures  of  the  Department  of 
Homeland  Security  (DHS)  because  these 
regulations  will  only  be  in  effect  for  a 
short  period  of  time,  and  the  impacts  on 
routine  navigation  are  expected  to  be 
minimal. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominate  in  their 
field,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under 
section  605(b)  that  this  rule  will  not 
have  a  significant  economic  impact 
upon  a  substantial  number  of  small 
entities  because  the  regulations  will 
only  be  in  effect  for  2  hours  and  vessels 
may  be  allowed  to  transit  the  zone  with 
the  express  permission  of  the  Captain  of 
the  Port  of  Miami. 


Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
the  rule  will  affect  your  small  business, 
organization,  or  government  jurisdiction 
and  you  have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  for 
assistance  in  understanding  this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  fne  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implication  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 
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Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden.* 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action  and 
has  determined  under  figure  2-1 , 
paragraph  34(g)  Commandant 
Instruction  Ml 64 75. ID,  that  this  rule  is 
categoric^ly  excluded  from  further 
environmental  documentation.    , 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  imder 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

a  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 


PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  LLS.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g).  6.04-1,  6.04-6,  and  160.5; 
Pepartment  of  Homeland  Security  Delegation 
No.  0170. 

■  2.  Temporary  §  165.T07-081  is  added 

to  read  as  follows: 

* 

§  1 65.T07-081    Safety  Zone:  ICW  at  East     ' 
Ocean  Avenue,  Lantana,  FL. 

(a)  Regulated  area.  The  Coast  Guard  is 
establishing  a  temporary  safety  zone 
encompassing  an  850-f6ot  circle 
surrounding  a  barge  in  approximate 
position  26°34.36  N,  80°02.51  W  in  the 
ICW  at  East  Ocean  Avenue  in  Lantana 
for  the  Town  of  Lantana  July  4th 
fireworks  display. 

(b)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  anchoring,  mooring  or 
transiting  in  this  zone  is  prohibited 
unless  authorized  by  the  Coast  Guard 
Captain  of  the  Port,  Miami,  FL. 

•  (c)  Effective  dates.  This  rule  is 
effective  from  9  p.m.  on  July  4,  2003 
imtil  10  p.m.  on  July  4,  2003. 

Dated:  May  27,  2003. 
James  A.  Watson,  tV, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 

Port  Miami. 

[PR  Dot.  03-14021  Filed  6-3-03;  8:45  am] 

BILUNG  CODE  4910-1S-^ 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[COTP  PHILADfELPHIA  03-007] 

RIN  1625-AAOO 

Security  Zone;  Three  Mile  Islanid 
Generating  Station,  Susquehanna 
River,  Dauphin  County,  PA 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  security  zone 
on  the  waters  adjacent  to  the  Three  Mile 
Island  Generating  Station.  This  will 
protect  the  safety  and  security  of  the 
plants  from  subversive  activity, 
sabotage,  or  terrorist  attacks  initiated 
from  surrounding  waters.  This  action 
will  close  water  areas  aroimd  the  plants. 
DATES:  This  rule  is  effective  from  5  p.m. 
Eastern  Daylight  Time  on  May  13,  2003, 
to  5  p.m.  Eastern  Standard  Time  on 
January  24,  2004. 


ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  as  part  of 
docket  COTP  PHILADELPHL\  03-007 
for  inspection  or  copying  at  Coast  Guard 
Marine  Safety  Office  Philadelphia,  One 
Washington  Avenue.  Philadelphia, 
Pennsylvania,  19147,  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:       « 
Lieutenant  Junior  Grade  Xaimara 
Vicencio-Roldan  or  Lieutenant  Junior 
Grade  Kevin  Sligh,  Coast  Guard  Marine 
Safety  Office/Group  Philadelphia,  at 
(215)  271-4889. 

SUPPLEMENTARY  INFORMATION: 
Regulatory  Information   . 

We  did  not  publish  a  notice  of   ■ 
proposed  rulemaking  (NPRM)  for  this  - 
regulation.  Under  5  U.S.C.  553(b)(B)  and 
(d)(3),  the  Coast  Guard  finds  that  good 
cause  exists  for  not  publishing  a  NPRM 
and  for  making  this  regulation  effective 
less  than  30  days  after  publication  in  the 
Federal  Register.  Based  upon  the 
warnings  from  national  security  and 
intelligence  personnel,  this  rule  is 
urgently  required  to  protect  the  plant 
from  subversive  activity,  sabotage  or 
possible  terrorist  attacks  initiated  from- 
the  waters  siurounding  the  plants. 

Delaying  the  effective  date  of  the  rule 
would  be  contrary  to  the  public  interest, 
since  immediate  action  is  needed  to 
protect  the  persons  at  the  facilities,  the 
public  and  surrounding  communities 
from  the  release  of  nuclear  radiation. 
This  security  zone  shoidd  have  minimal 
impact  on  vessel  transits  due  to  the  fact 
that  the  security  zone  does  not  block  the 
channel. 

Background  and  Purpose 

Due  to  the  continued  warnings  from 
■  national  security  and  intelligence 
officials  that  future  terrorist  attacks  are 
possible,  sucfai  as  those  launched  against 
New  York  and  Washington  DC  on 
September  11,  2001,  heightened  security 
measures  are  necessary  for  the  area 
surroimding  the  Three  Mile  Island 
Generating  Station.  This  rule  will 
provide  the  Captain  of  the  Port 
Philadelphia  with  enforcement  options 
to  deal  with  potential  threats  to  the 
security  of  the  plants.  The  Coast  Guard 
intends  to  implement  a  permanent 
security  zone  surrounding  the  plants. 
The  Coast  Guard  will  b^  publishing  a 
NPRM  to  establish  a  permanent  security 
zone  that  is  temporarily  effective  under 
this  rule.  The  Coast  Guard  will  use  the 
effective  period  of  this  Temporary  Final 
Rule  to  engage  in  notice  and  comment 
rulemaking  to  develop  a  permanent 
regulation  tailored  to  the  present  and 
foreseeable  security  environment  within 
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the  Captain  of  the  Port.  Philadelphia, 
.    Pennsylvania  zone. 

Discussion  of  Rule 

No  person  or  vessel  may  enter  or 
remain  in  the  prescribed  security  zone 
at  any  time  without  the  permission  of 
the  Captain  of  the  Port,  Philadelphia, 
Pennsylvania  or  designated 
representative.  Federal,  state,  and  local 
agencies  may  assist  the  Coast  Guard  in 
the  enforcement  of  this  rule. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866.  Regulatory 

'    Plaiming  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

The  primary  impact  of  this  rule  will 
be  on  vessels  wishing  to  transit  the 
affected  waterway.  Although  this  rule 
restricts  traffic  from  freely  transiting 
portions  of  the  Susquehanna  River,  that 
restriction  affects  only  a  limited  area 

,    and  will  be  well  publicized  to  allow 
mariners  to  make  alternative  plans. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  may  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  owners  or  operators  of  fishing 
vessels  and  recreational  vessels  wishing 
to  transit  the  portions  of  the 
Susquehanna  River. 

The  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  for  the  following  reasons:  the 
restrictions  affect  only  a  limited  area 
and  traffic  will  be  allowed  to  transit 
through  the  zone  with  permission  of  the 
Coast  Guard  or  designated 
representative.  The  opportunity  to 
engage  in  recreational  and  charter 
fishing  outside  the  geographical  limits 
of  the  security  zone  will  not  be 


disrupted.  Therefore,  this  regulation 
should  have  a  negligible  impact  on 
recreational  and  charter  fishing  activity. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the*  rulemaking 
process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAlR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 


Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Security  Risks.  This  rule  is 
not  an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  seciirity  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination     „ 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply,     . 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D. 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Envirorunental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f).  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figiu^  2-1.  paragraph  (34)(f)  and  (g).  of 
Commandant  Instruction  M16475.1D, 
from  further  environmental 
documentation. 

A  final  "Environmental  Analysis 
Checklist"  and  a  final  "Categorical 
Exclusion  Determination"  will  be 
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available  in  the  docket  where  indicated 
under  ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UNITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  123,1;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6  and  160.5; 
Department  of  Homeland  Security  Delegation 
No.  0170. 

■  2.  Add  §  165.T05-093. 

§  1 65.T05-093    Security  Zone;  Three  Mile 
Island  Generating  Station,  Susquehanna 
River,  York  County,  Pennsylvania. 

(a)  Location.  The  following  area  is  a 
security  zone:  the  waters  of  die 
Susquehanna  River  in  the  vicinity  of  the 
Three  Mile  Island  Generating  Station 
bounded  by  a  line  drawn  from  a  point 
located  at  40°  09'  14.74"  N,  076°  43' 
40.77"  W  to  40°  09'  14.74"  N,  076°  43' 
42.22"  W.  dience  to  40°  09'  16.67"  N, 
076°  43'  42.^2"  W,  thence  to  40°  09' 
16.67"  N,  076°  43'  40.77"  W. 

All  coordinates  reference  Datum: 
NAD  1983. 

(b)  Regulations.  (1)  All  persons  are 
required  to  comply  with  the  general 
regulations  governing  security  zones  in 
§165.33  of  this  part. 

(2)  No  person  or  vessel  may  enter  or 
navigate  within  this  security  zone 
unless  authorized  to  do  so  by  the  Coast 
Guard  or  designated  representative.  Any 
person  or  vessel  authorized  to  enter  the 
security  zone  must  operate  in  strict 
conformance  with  any  directions  given 
by  the  Coast  Guard  or  designated 
representative  and  leave  the  security 
zone  immediately  if  the  Coast  Guard  or 
designated  representative  so  orders. 

(3)  The  Coast  Guard  or  designated 
representative  enforcing  this  section  can 
be  contacted  on  VHF  Marine  Band 
Radio,  channels  13  and  16.  The  Captain 
of  the  Port  can  be  contacted  at  (215) 
271-4807. 

(4)  The  Captain  of  the  Port  will  notify 
the  public  of  any  changes  in  the  status 
of  this  security  zone  by  Marine  Safety 
Radio  Broadcast  on  VHF-FM  marine 
band  radio,  channel  22  (157.1  MHZ). 

(c)  Definitions.  For  the  purposes  of 
this  section.  Captain  of  the  Port  means 
the  Commanding  Officer  of  the  Coast 
Guard  Marine  Safety  Office/Group 
Philadelphia  or  any  Coast  Guard 


commissioned,  warrant,  or.  petty  officer 
who  has  been  authorized  by  the  Captain 
of  the  Port  to  act  as  a  designated 
representative  on  his  behalf. 

(d)  Effective  ddtes.  This  section  is 
effective  fitam  5  p.m.  Eastern  Daylight 
Time  on  May  13,  2003  to  5  p.m.  Eastern 
Standard  Time  on  January  24,  2004. 

Dated:  May  13,  2003. 
Jonathan  D.  Sarubbi, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port  Philadelphia. 

[FR  Doc.  03-14020  Filed  6-3-03;  8:45  am] 
BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

t 

33  CFR  Pari  165 
[CGD1 3-03-008] 
RIN  1625-AAOO 

Safety  Zone;  Annual  fireworks  events 
in  the  Captain  of  Port  Portland  Zone, 
Columbia  River,  Astoria,  OR 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Notice  of  implementation  of 
regulation. 

SUMMARY:  The  Captain  of  the  Port 
Portland  will  begin  enforcing  the  safety 
zone  for  the  Astoria  Fireworks  Display 
to  be  established  by  33  CFR  165.1315  on 
May  30,  2003.  The  Captain  of  the  Port, 
Portland,  Oregon,  is  taking  this  action  to 
safeguard  watercraft  and  their  occupants 
from  safety  hazards  associated  with  the 
fireworks  display.  Entry  into  this  safety 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port. 
DATES:  33  CFR  165.1315  will  be 
enforced  July  4,  2003  from  9:30  p.m. 
(PDT)  until  10:30  p.m.  (PDT). 
SUPPLEMENTARY  INFORMATION:  On  May 
30,  2003,  the  Coast  Guard  is  publishing 
a  final  rule  establishing  safety  zones,  in 
33  CFR  165.1315,  to  provide  for  the 
safety  of  vessels  in  the  vicinity  of 
fireworks  displays  one  of  which  is  the 
Astoria  fireworks  display.  The  safety 
zone  will  include  all  waters' of  the 
Columbia  River  at  Astoria,  Oregon 
enclosed  by  the  following  points:  North 
from  the  Oregon  shoreline  at  123°50'1" 
West  to  46°11'50"  North,  thence  east  to 
123°49'15"  West,  thence  souUi  to  the 
Oregon  shoreline  and  finally  westerly 
along  the  Oregon  shoreline  to  the  point 
of  origin.  Entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  or  his  designee.  The 
Captain  of  the  Port  Portland  will  enforce 
this  safety  zone  on  July  4,  2003  from 
9:30  p.m.  (PDT)  until  10:30  p.m.  (PDT). 


The  Captain  of  the  Port  may  be  assisted 
by  other  federal,  state,  or  local  agencies 
in  enforcing  this  security  zone. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  of  the  Port  Portland,  6767  N. 
Basin  Ave,  Portland,  OR  97217  at  (503) 
240-9370  to  obtain  information 
concerning  enforcement  of  this  rule. 

Dated:  May  27,  2003. 
Paul  D.  Jewell, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port.  Portland. 

[FR  Doc.  03-14013  Filed  6-3-03;  8:45  am] 

BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Pan  165 

[CGD1 3-03-008] 
RIN  1625-AAOO 

Safety  Zone;  Annual  Fireworks  Events 
In  the  Captain  of  Port  Portland  Zone, 
Coos  River,  North  Bend,  OR  -- 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  implementation  of 
regulation. 

SUMMARY:  The  Captain  of  the  Port 
Portland  will  begin  enforcing  the  safety 
zone  for  the  Cedco  Inc.  Fireworks 
Display  to  be  established  by  33  CFR 
165.1315  on  May  30.  2003.'The  Captain 
of  the  Port,  Portland,  Oregon,  is  taking 
this  action  to  safeguard  watercraft  and 
their  occupants  from  safetv  hazards 
associated  with  the  fireworks  display. 
Entry  into  this  safety  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port. 

DATES:  33  CFR  165.1315  will  be 
enforced  July  3,  2003  from  9:30  p.m. 
(PDT)  until  10:30  p.m.  (PDT).  A  rain 
date  is  scheduled  for  July  4. 
SUPPLEMENTARY  INFORMATION:  On  May 
30.  2003,  the  Coast  Guard  is  publishing 
a  final  rule  establishing  safetv  zones,  in 
33  CFR  165.1315,  to  provide  "for  the 
safety  of  vessels  in  the  vicinity  of 
fireworks  displays  one  of  which  is  the 
Cedco  Inc.  fireworks  display.  The  safety 
zone  will  include  waters  on  the  Coos 
River  bounded  by  shoreline  to  the  east 
and  west  and  1000  feet  of  water  to  the 
north  and  south  of  the  launching  barge 
which  is  centered  at  43°23'45"  North, 
124°12'50"  West.  Entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  or  his  designee.  The 
Captain  of  the  Port  Portland  will  enforce 
this  safety  zone  on  July  3,  2003  from 
9:30  p.m.  (PDT)  until  10:30  p.m.  (PDT). 
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A  rain  date  is  scheduled  for  July  4.  The 
Captain  of  the  Port  may  be  assisted  by 
other  Federal,  state,  or  local  agencies  in 
enforcing  this  security  zone. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  of  the  Port  Portland.  6767  N. 
Basin  Ave.  Portland.  OR  97217  at  (503) 
240-9370  to  obtain  information 
concerning  enforcement  of  this  rule. 

Dated:  May  27.  2003. 
Paul  D.  (ewell, 

Captain,  L'.S.  Coast  Guard,  Captain  of  the 
Port.  Portland. 

|FR  Doc.  03-14012  Filed  6-3-03;  8:45  am) 
■LUNG  CODE  4910-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[CGD1 3-03-008]  • 

RIN  1625-AAOO 

Safety  Zone;  Annual  Fireworks  Events 
In  the  Captain  of  Port  Portland  Zone, 
Willamene  River.  Portland,  OR 

agency:  Coast  Guard.  DHS. 
ACTION:  Notice  of  implementation  of 
regulation. 

SUMMARY:  The  Captain  of  the  Port 
Portland  will  begin  enforcing  the  safety 
zone  for  the  Oregon  Food  Bank  Blues 
Fireworks  Display  to  be  established  by 
33  CFR  165.1315  on  May  30.  2003.  The 
Captain  of  the  Port.  Portland,  Oregon,  is 
taking  this  action  to  safeguard  watercraft 
and  their  occupants  from  safety  hazards 
associated  with  the  fireworks  display. 
Entry  into  this  safety  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port. 

DATES:  33  CFR  165.1315  will  be 
enforced  July  4.  2003  from  9:30  p.m. 
(PDT)  until  10:30  p.m.  (PDT). 
SUPPLEMENTARY  INFORMATION:  On  May 
30,  2003,  the  Coast  Guard  is  publishing 
a  Hnal  rule  establishing  safety  zones,  in 
33  CFR  165.1315,  to  provide  for  the 
safety  of  vessels  in  the  vicinity  of 
fireworks  displays  one  of  which  is  the 
Oregon  Food  Bank  Blues  fireworks 
display.  The  safety  zone  will  include  all 
waters  on  the  Willamette  River  bounded 
by  the  Hawthorne  Bridge  to  the  north, 
Marquam  Bridge  to  the  south,  and 
shoreline  to  the  east  and  west.  Entry 
into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port  or 
>  his  designee.  The  Captain  of  the  Port 
Portland  will  enforce  this  safety  zone  on 
July  4,  2003  from  9:30  p.m.  (PDT)  until 
10:30  p.m.  (PDT).  The  Captain  of  the 


Port  may  be  assisted  by  other  federal, 
state,  or  local  agencies  in  enforcing  this 
security  zone. 

FOR  FURTHER  INFORMATION  CONTACT: 
Captain  of  the  Port  Portland,  6767  N. 
Basin  Ave.,  Portland.  OR  97217  at  (503) 
240-9370  to  obtain  information 
concerning  enforcement  of  this  rule. 

Dated:  May  27,  2003. 
Paul  D.  Jewell, 

Captain.  U.S.  Coast  Guard,  Captain  of  the 
Port.  Portland. 
|FR  Doc.  03-14011  Filed  6-3-03;  8:45  am] 

BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
(CGD1 3-03-008] 
RIN  1625-AAOO 

Safety  Zone;  Annual  Fireworks  Events 
in  the  Captain  of  Port  Portland  Zone, 
Columbia  River,  Kennewick,  WA 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Notice  of  implementation  of 
regulation. 

SUMMARY:  The  Captain  of  the  Port 
Portland  will  begin  enforcing  the  safety 
zone  for  the  Tri-City  Fireworks  Display 
to  be  established  by  33  CFR  165.1315  on 
May  30,  2003.  The  Captain  of  the  Port, 
Portland,  Oregon,  is  taking  this  action  to 
safeguard  watercraft  and  their  occupants 
from  safety  hazards  associated  with  the 
fireworks  display.  Entry  into  this  safety 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port. 
DATES:  33  CFR  165.1315  will  be 
enforced  July  4.  2003  from  9:30  p.m. 
(PDT)  until  10:30  p.m.  (PDT). 
SUPPLEMENTARY  INFORMATION:  On  May 
30.  2003.  the  Coast  Guard  is  publishing 
a  final  rule  establishing  safety  zones,  in 
33  CFR  165.1315,  to  provide  for  the 
safety  of  vessels  in  the  vicinity  of 
fireworks  displays  one  of  which  is  the 
Tri-City  fireworks  display.  The  safety 
zone  will  include  waters  on  the 
Columbia  River  bounded  by  shoreline  to 
the  north  and  south.  Interstate  395 
bridge  to  the  east,  and  1000  feet  of  water 
to  the  west  of  the  launching  barge  which 
is  centered  at  46°13'38''  North, 
119°08'52''  West.  Entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  or  his  designee.  The 
Captain  of  the  Port  Portland  will  enforce 
this  safety  zone  on  July  4,  2003  from 
9:30  p.m.  (PDT)  until  10:30  p.m.  (PDT). 
The  Captain  of  the  Port  may  be  assisted 


by  other  federal,  state,  or  local  agencies 
in  enforcing  this  security  zone. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  of  the  Port  Portland.  6767  N. 
Basin  Ave,  Portland,  OR  97217  at  (503) 
240-9370  to  obtain  information 
concerning  enforcement  of  this  rule. 

Dated:  May  27,  2003. 
Paul  D.  Jewell, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Portland. 
[FR  Doc.  03-14010  Filed  6-3r03;  8:45  am] 

BILUNG  CODE  4810-1S-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
36  CFR  Part  242 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  100 

Subsistence  Management  Regulations 
for  Public  Lands  In  Alaska,  Subpart  D; 
Seasonal  Adjustments — Copper  River 
and  Fish  Wheel  Marking  Adjustments 

AGENOES:  Forest  Service.  USDA;  Fish 
and  Wildlife  Service,  Interior. 
ACTION:  Seasonal  adjustments. 

SUMMARY:  This  provides  notice  of  the 
Federal  Subsistence  Board's  in-season 
management  actions  to  protect  sockeye 
salmon  escapement  in  the  Copper  River, 
while  still  providing  for  a  subsistence 
harvest  opportunity.  This  also  provides 
notice  of  new  options  for  identifying 
fish  wheels  in  the  Copper  River.  The 
fishing  schedules  and  closures  will 
provide  an  exception  to  the  Subsistence 
Management  Regulations  for  Public 
Lands  in  Alaska,  published  in  the 
Federal  Register  on  February  12,  2003. 
Those  regulations  established  seasons, 
harvest  limits,  methods,  and  means 
relating  to  the  taking  of  fish  and 
shellfish  for  subsistence  uses  during  the 
2003  regulatory  year. 
DATES:  The  fishing  schedule  for  the 
Chitina  Subdistrict  of  the  Upper  Copper 
River  District  is  effective  May  15,  2003, 
through  Jime  8,  2003.  The  fish  wheel 
identification  provision  is  effective  May 
15,  2003.  through  February  29,  2004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  H.  Boyd.  Office  of  Subsistence 
Management.  U.S.  Fish  and  Wildlife 
Service,  telephone  (907)  786-3888.  For 
questions  specific  to  National  Forest 
System  lands,  contact  Ken  Thompson, 
Subsistence  Program  Manager,  USDA — 
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Forest  Service,  Alaska  Region, 
telephone  (907)  786-3592. 
SUPPLEMENTARY  INFORMATION: 
Background 

Title  VIII  of  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA)  (16  U.S.C.  3111-3126) 
requires  that  the  Secretary  of  the  Interior 
and  the  Secretary  of  Agriculture 
(Secretaries)  implement  a  joint  program 
to  grant  a  preference  for  subsistence 
uses  of  fish  and  wildlife  resources  on 
public  lands  in  Alaska,  unless  the  State 
of  Alaska  enacts  and  implements  laws 
of  general  applicability  that  are 
consistent  with  ANILCA  and  that 
provide  for  the  subsistence  definition, 
preference,  and  participation  specified 
in  Sections  803,  804,  and  805  of 
ANILCA.  In  December  1989,  the  Alaska 
Supreme  Court  ruled  that  the  rural 
preference  in  the  State  subsistence 
statute  violated  the  Alaska  Constitution 
and,  therefore,  negated  State  compliance 
with  ANILCA. 

The  Department  of  the  Interior  and 
the  Department  of  Agriculture 
(Departments)  assumed,  on  July  1,  1990, 
responsibility  for  implementation  of 
Title  VIII  of  ANILCA  on  public  lands. 
The  Departments  administer  Title  VDI 
through  regulations  at  Title  50.  part  100 
and  Title  36.  part  242  of  the  Code  of 
Federal  Regulations  (CFR).  Consistent 
with  subparts  A.  B.  and  C  of  these 
regulations,  as  revised  January  8,  1999, 
(64  FR  1276).  the  Departments 
established  a  Federal  Subsistence  Board 
to  administer  the  Federal  Subsistence 
Management  Program.  The  Board's 
composition  includes  a  Chair  appointed 
by  the  Secretary  of  the  Interior  with 
concurrence  of  the  Secretary  of 
Agriculture;  the  Alaska  Regional 
Director,  U.S.  Fish  and  Wildlife  Service; 
the  Alaska  Regional  Director,  National 
Park  Service;  the  Alaska  State  Director, 
Bureau  of  Land  Management;  the  Alaska 
Regional  Director,  Bureau  of  Indian 
Affairs;  and  the  Alaska  Regional 
Forester,  USDA  Forest  Service.  Through 
the  Board,  these  agencies  participate  in 
the  development  of  regulations  for      ^ 
subparts  A,  B,  and  C,  which  establish 
the  program  structure  and  determine 
which  Alaska  residents  are  eligible  to 
take  specific  species  for  subsistence 
uses,  and  the  aimual  Subpart  D 
regulations,  which  establish  seasons, 
harvest  limits,  and  methods  and  means 
for  subsistence  take  of  species  in 
specific  areas.  Subpart  D  regulations  for 
the  2003  fishing  seasons,  harvest  limits, 
and  methods  and  means  were  published 
on  February  12,  2003,  (68  FR  7276). 
Because  this  rule  relates  to  public 
lands  managed  by  an  agency  or  agencies 
in  both  the  Departments  of  Agricultiu« 


and  the  Interior,  identical  closiures  and 
adjustments  would  apply  to  36  CFR  part 
242  and  50  CFR  part  100. 

The  Alaska  Department  of  Fish  and 
Game  (ADF&G),  imder  the  direction  of 
the  Alaska  Board  of  Fisheries  (BOF), 
manages  sport,  commercial,  personal 
use,  and  State  subsistence  harvest  on  all 
lands  and  waters  throughout  Alaska. 
However,  on  Federal  lands  and  waters, 
the  Federal  Subsistence  Board 
implements  a  subsistence  priority  for 
rural  residents  as  provided  by  Title  VIII 
of  ANILCA.  In  providing  this  priority, 
the  Board  may,  when  necessary, 
preempt  State  harvest  regulations  for 
fish  or  wildlife  on  Federal  lands  and 
waters. 

These  adjustments  are  necessary 
because  of  the  need  to  maintain  the 
viability  of  salmon  stocks  in  the  Copper 
River  based  on  in-season  run 
assessments.  These  actions  are 
authorized  and  in  accordance  with  50 
CFR  100.19(d)-(c)  and  36  CFR 
242.19(d)-(e). 

Copper  River — Chitina  Subdistrict 

In  December  2001,  the  Board  adopted 
regulatory  proposals  establishing  a  new 
Federal  subsistence  fishery  in  the 
Chitina  Subdistrict  of  the  Copper  River. 
This  fishery  is  open  to  Federally 
qualified  users  having  customary  and 
traditional  use  of  salmon  in  this 
Subdistrict.  The  State  conducts  a 
personal  use  fishery  in  this  Subdistrict 
that  is  open  to  all  Alaska  residents. 

Management  of  the  fishery  is  based  on 
the  numbers  of  salmon  retiuning  to  the 
Copper  River.  A  larger  than  predicted 
salmon  nm  will  allow  additional  fishing 
time.  A  smaller  than  predicted  nm  will 
require  restrictions  to  achieve  upriver 
passage  and  spawning  escapement 
goals.  A  run  that  approximates  the  pre- 
season forecast  will  allow  fishing  to 
proceed  similar  to  the  pre-season 
schedule  with  some  adjustments  made 
to  fishing  time  based  on  in-season  data. 
Adjustments  to  the  preseason  schedule 
are  expected  as  a  normal  function  of  an 
abundance-based  management  strategy. 
State  and  Federal  managers,  reviewing 
and  discussing  all  available  in-season 
information,  will  make  these 
adjustments. 

While  Federal  and  State  regulations 
currently  differ  for  this  Subdistrict.  the 
Board  indicated  that  Federal  in-season 
management  actions  regarding  fishing 
periods  were  expected  to  mirror  State 
actions.  The  State  established  a 
preseason  schedule  of  allowable  fishing 
periods  based  on  daily  projected  sonar 
estimates.  This  preseason  schedule  is 
intended  to  dis^bute  the  harvest 
throughout  the  salmon  nm  and  provide 
salmon  for  upriver  subsistence  fisheries 


and  the  spawning  escapement.  The 
salmon  season  is  closed  until  the  first  ' 
open  period  scheduled  for  June  7,  2003, 
at  8  a.m.  Shown  below  is  the  first 
anticipated  fishing  schedule  openings 
for  the  Chitina  Subdistrict  of  the  Copper 
River:  Saturday,  June  7.  8  a.m.-Sunday, 
June  8,  8  p.m. 

State  personal  use  and  Federal 
subsistence  fisheries  in  this  Subdistrict 
close  simultaneously  by  regulation  on 
September  30,  2003.  No  deviation  from 
this  date  is  anticipated. 

Copper  River— Fish  Wheel  Identification 

The  new  fish  wheel  identification 
requirements  for  the  Copper  River     "  - 
parallel  State  regulations  recently 
enacted  by  the  Alaska  Board  of  Fisheries 
for  the  Glennallen  Subdistrict.  Fish 
wheel  owners  are  provided  with  the     -^. 
flexibility  of  being  identified  by  gear 
registration  number  and  a  sign  bearing 
either  their  name  and  address,  or  their 
Alaska  driver's  license  number,  or  their 
Alaska  State  identification  card  number. 
This  allows  for  improved 
confidentiality,  while  maintaining  the 
capability  needed  for  enforcement 
purposes.  The  fish  wheel  ovraer  is 
responsible  for  the  fish  wheel.  Retaining 
the  requirement  to  display  name  and 
address  for  operators  other  than  the 
owner  is  necessary  for  effective 
enforcement. 

The  Board  finds  that  additional  public 
notice  and  comment  requirements 
under  the  Administrative  Procediu^  Act 
(APA)  for  these  adjustments  are 
impracticable,  urmecessary,  and 
contrary  to  the  public  interest.  Lack  of 
appropriate  and  immediate  conservation 
measures  could  seriously  affect  the 
continued  viability  of  fish  populations, 
adversely  impact  future  subsistence 
opportunities  for  rural  Alaskans,  and 
would  generally  fail  to  ser\'e  the  overall 
public  interest.  Therefore,  the  Board 
finds  good  cause  pursuant  to  5  U.S.C. 
553(b)(3)(B)  to  waive  additional  public 
notice  and  comment  procedures  prior  to 
implementation  of  these  actions  and 
pursuant  to  5  U.S.C.  553(d)(3)  to  make 
this  rule  effective  as  indicated  in  the 
DATES  section. 

Conformance  With  Statutory  and 
Regulatory  Authorities 

National  Environmental  Policy  Act 
Compliance 

A  Final  Environmental  Impact 
Statement  (FEIS)  was  published  on 
February  28,  1992.  and  a  Record  of 
Decision  on  Subsistence  Management 
for  Federal  Public  Lands  in  Alaska 
(ROD)  was  signed  April  6.  1992.  The 
final  rulafor  Subsistence  Management 
Regulations  for  Public  Lands  in  Alaska, 
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Subparts  A,  B,  and  C  (57  FR  22940- 
22964.  published  May  29,  1992) 
implemented  the  Federal  Subsistence 
Management  Program  and  included  a 
framework  for  an  annual  cycle  for 
subsistence  hunting  and  Bshing 
regulations.  A  final  rule  that  redefined 
the  jurisdiction  of  the  Federal 
Subsistence  Management  Program  to 
include  waters  subject  to  the 
subsistence  priority  was  published  on 
January  8,  1999.  (64  FR  1276.) 

Compliance  With  Section  810  of 
ANILCA 

The  intent  of  all  Federal  subsistence 
regulations  is  to  accord  subsistence  uses 
of  fish  and  wildlife  on  public  lands  a 
priority  over  the  taking  of  fish  and 
wildlife  on  such  lands  for  other 
purposes,  unless  restriction  is  necessary 
to  conserve  healthy  fish  and  wildlife 
populations.  A  Section  810  analysis  was 
completed  as  part  of  the  FEIS  process. 
The  final  Section  810  analysis 
determination  appeared  in  the  April  6, 
1992,  ROD  which  concluded  that  the 
Federal  Subsistence  Management 
Program,  under  Alternative  IV  with  an 
annual  process  for  setting  hunting  and 
fishing  regulations,  may  have  some  local 
impacts  on  subsistence  uses,  but  the 
program  is  not  likely  to  significantly 
restrict  subsistence  uses. 

Paperwork  Reduction  Act 

The  adjustment  and  emergency 
closures  do  not  contain  information 
collection  requirements  subject  to  Office 
of  Management  and  Budget  (OMB) 
approval  under  the  Paperwork 
Reduction  Act  of  1995. 

Other  Requirements 

The  adjustments  have  been  exempted 
from  OMB  review  under  Executive 
Order  12866. 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires 
preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significant  effect 
on  a  substantial  number  of  small 
entities,  which  include  small 
businesses,  organizations,  or 
govenunental  jurisdictions.  The  exact 
number  of  businesses  and  the  amount  of 
trade  that  will  result  from  this  Federal 
land-related  activity  is  unknowm.  The 
aggregate  effect  is  an  insignificant 
economic  effect  (both  positive  and 
negative)  on  a  small  number  of  small 
entities  supporting  subsistence 
activities,  such  as  boat,  fishing  gear,  and 
gasoline  dealers.  The  number  of  small 
entities  affected  is  unknown;  but,  the 
efi^BCts  will  be  seasonally  and 
geographically-limited  in  nature  and 
will  likely  not  be  significant.  The 
Departmmits  certify  that  the  adjustments 


will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act.  Under  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  801  et  seq.),  this 
rule  is  not  a  major  rule.  It  does  not  have 
an  effect  on  the  economy  of  $100 
million  or  more,  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  and  does  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises. 

Title  Vlfl  of  ANILCA  requires  the 
Secretaries  to  administer  a  subsistence 
preference  on  public  lands.  The  scope  of 
this  program  is  limited  by  definition  to 
certain  public  lands.  Likewise,  the 
adjustments  have  no  potential  takings  of 
private  property  implications  as  defined 
by  Executive  Order  12630. 

The  Service  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Reform  Act,  2  U.S.C.  1502  et 
seq.,  that  the  adjustments  will  not 
impose  a  cost  of  $100  million  or  more 
in  any  given  year  on  local  or  State 
govenunents  or  private  entities.  The 
implementation  is  by  Federal  agencies, 
and  no  cost  is  involved  to  any  State  or 
local  entities  or  Tribal  governments. 

The  Service  has  determined  that  the 
adjustments  meet  the  applicable 
standards  provided  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988, 
regarding  civil  justice  reform. 

In  accordance  with  Executive  Order 
13132,  the  adjustments  do  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  Title  VIII  of  ANILCA 
precludes  the  State  from  exercising 
subsistence  management  authority  over 
fish  and  wildlife  resources  on  Federal 
lands.  Cooperative  salmon  run 
assessment  efforts  with  ADF&G  will 
continue. 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Govenunent-to-Govemment  Relations 
with  Native  American  Tribal 
Govenunents"  (59  FR  22951),  Executive 
Order  13175,  and  512  DM  2,  we  have 
evaluated  possible  effects  on  Federally 
recognized  Indian  tribes  and  have 
determined  that  there  are  no  effects.  The 
Bureau  of  Indian  Affairs  is  a 
participating  agency  in  this  rulemaking. 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  or  use.  This  Executive 
Order  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  As  these 
actions  are  not  expected  to  significantly 


affect  energy  supply,  distribution,  or 
use,  they  are  not  significant  energy 
actions  and  no  Statement  of  Energy 
Effects  is  required. 

Drafting  Information 

William  Knauer  drafted  this 
document  under  the  guidance  of 
Thomas  H.  Boyd,  of  the  Office  of 
Subsistence  Management,  Alaska 
Regional  Office,  U.S.  Fish  and  Wildlife 
Service,  Anchorage,  Alaska.  Taylor 
Brelsford,  Alaska  State  Office,  Bureau  of 
Land  Management;  Rod  Simmons, 
Alaska  Regional  Office,  U.S.  Fish  and 
Wildlife  Service;  Bob  Gerhard,  Alaska     . 
Regional  Office,  National  Park  Service; 
Dr.  Glenn  Chen,  Alaska  Regional  Office, 
Bureau  of  Indian  Affairs;  and  Ken 
Thompson,  USDA — Forest  Service, 
provided  additional  guidance. 

Authority:  16  U.S.C.  3,  472.  551,  668dd, 
3101-3126;  18  U.S.C.  3551-3586;  43  U.S.C. 
1733. 

Dated:  May  15,  2003. 
Thomas  H.  Boyd, 
Acting  Chair.  Federal  Subsistence  Board. 

Dated:  May  15.  2003. 
Kenneth  E.  Thompson, 
Subsistence  Program  Leader,  USDA — Forest 
Service. 

|FR  Doc.  03-13994  Filed  6-3-03:  8:45  am] 
nUJNG  CODE  3410-11-P;  4310-5S-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1253 
RIN  3095-AB20 

NARA  Facilities;  Phone  Numbers 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Final  rule. 

summary:  The  National  Archives  and 
Records  Administration  is  updating  the 
phone  niunbers  for  its  Presidential 
libraries  and  regional  records  facilities. 
The  Presidential  libraries  and  regional 
records  facilities  are  open  to  the  public 
and  other  Federal  agency  staff  for 
visitation  and  use  of  records  for 
research.  This  final  rule  also  corrects  the 
hours  for  the  Washington  National 
Records  Center,  which  are  from  8  a.m. 
to  4:30  p.m.  This  final  rule  affects  the 
public. 

EFFECTIVE  DATE:  June  4,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Richardson  at  telephone  number  301- 
837-2902  or  fax  number  301-837-0319, 
SUPPLEMENTARY  INFORMATX)N:  This  rule 
is  effective  upon  publication  for  good 
cause  as  permitted  by  the 
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Administrative  Procedure  Act  (5  U.S.C 
553(d)(3)).  NARA  believes  that  delaying 
the  effective  date  for  30  days  is 
unnecessary  as  this  rule  represents 
minor  technical  amendments.  Moreover, 
as  the  public  benefits  immediately  being 
provided  with  corrections  to  phone 
numbers  for  Presidential  libraries  and 
the  regional  records  facilities,  and  a 
correction  to  the  hours  that  the 
Washington  National  Records  Center  is 
open  to  the  public,  any  delay  in  the 
effective  date  would  be  contrary  to  the 
public  interest. 

This  rule  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866  and  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget.  This  rule  is  not  a  major  rule 
as  defined  in  5  U.S.C.  chapter  8, 
Congressional  Review  of  Agency 
Rulemeiking.  As  required  by  the 
Regulatory  Flexibility  Act,  I  certify  that 
this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  This  regulation  does  not  have 
any  federalism  implications. 

List  of  Subjects  in  36  CFR  Part  1253 

Archives  and  records. 

■  For  the  reasons  set  forth  in  the 
preamble,  NARA  amends  part  1253  of 
title  36,  Code  of  Federal  Regulations, 
chapter  XII,  as  follows: 

PART  1253— LOCATION  OF  RECORDS 
AND  HOURS  OF  USE 

■  1.  The  authority  citation  for  part  1253 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  2104(a). 

■  2.  Amend  §  1253.3  by  revising 
paragraphs  (b),  (e),  (f),  and  (j)  to  read  as 
follows: 

§1253.3    Presidential  Libraries. 

***** 

(b)  Franklin  D.  Roosevelt  Library  is 
located  at  4079  Albany  Post  Rd.,  Hyde 
Park,  NY  12538-1999.  The  phone 
number  is  845-486-7770  and  the  fax 
niunber  is  845-486-1147.  The  email 
address  is  roosevelt.hbrary®nara.gov. 
***** 

(e)  John  Fitzgerald  Kennedy  Library  is 
located  at  Columbia  Point,  Boston,  MA 
02125-3398.  The  phone  nimiber  is  617- 
514-1600  and  the  fax  number  is  617- 
514-1593.  The  email  address  is 
kennedy.library@nara.gov. 

(f)  Lyndon  Baines  Johnson  Library  is 
located  at  2313  Red  River  St.,  Austin, 
TX  78705-5702.  The  phone  number  is 
512-721-0200  and  the  fax  number  is 
512-721-0236.  The  email  address  is 
johnson.lihrary@nara.gov. 


(j)  George  Bush  Library  is  located  at 
1000  George  Bush  Drive  West,  College 
Station,  TX  77845.  The  phone  number 
is  979-691-4000  and  the  fax  number  is 
979-691-4050.  The  email  address  is 
bush.library@nara.gov. 

■  3.  Revise  §  1253.4  to  read  as  follows: 

§1253.4    Washington  National  Records 
Center. 

Washington  National  Records  Center 
is  located  at  4205  Suitland  Road. 
Suitland,  MD  (mailing  address: 
Washington  National  Records  Center, 
4205  Suitland  Road,  Suitland,  MD, 
20746-8001).  The  hours  are  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday," 
except  Federal  holidays.  The  phone 
number  is  301-778-1600. 

■  4.  Amend  §  1253.6  by  revising 
paragraphs  (a)  through  (d)  to  read  as 
follows: 

§  1 253.6    Records  Centers. 

***** 

(a)  NARA— Northeast  Region  (Boston) 
is  located  at  the  Frederick  C.  Murphy 
Federal  Center,  380  Trapelo  Rd., 
Waltham,  MA  02452-6399.  The  hours 
are  8  a.m.  to  4:30  p.m.,  Monday  through 
Friday.  The  telephone  number  is  781- 
663-0139. 

(b)  NARA— Northeast  Region 
(Pittsfield,  MA)  is  located  at  10  Conte 
Drive,  Pittsfield,  MA  01201-8230.  The 
hours  are  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday.  The  telephone  number 
is  41 3-236-3600. 

(c)  NARA— Mid  Atlantic  Region 
(Northeast  Philadelphia)  is  located  at 
14700  Townsend  Rd.,  Philadelphia,  PA 
19154-1096.  The  hours  are  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday.  The 
telephone  number  is  215-305-2003. 

(d)  NARA— Southeast  Region 
(Atlanta)  is  located  at  1557  St.  Joseph 
Ave.,  East  Point,  GA  30344-2593.  The 
hours  are  7  a.m.  to  4  p.m.,  Monday 
through  Friday.  The  telephone  number 
is  404-763-7063. 


■  5.  Amend  §  1253.7  by  revising 
paragraphs  (a)  through  (d)  to  read  as 
follows: 

§1253.7    Regional  Archives.  ' 

***** 

(a)  NARA— Northeast  Region  (Boston) 
is  located  in  the  Frederick  C.  Murphy 
Federal  Center,  380  Trapelo  Rd.,  8  a.m. 
to  4:30  p.m.,  Monday  tlm)ugb  Friday. 
The  telephone  number  is  781-663- 
0121. 

(b)  NARA— Northeast  Region 
(Pittsfield,  MA)  is  located  at  10  Conte 
Drive,  Pittsfield,  MA  01201-8230.  The 
hours  are  8  a.m.  to  4:30  p.m.,  Monday 


through  Friday.  The  telephone  number 
is  413-236-3600. 

(c)  NARA— Northeast  Region  (New. 
York  City)  is  located  at  201  Varick  St., 
New  York,  NY  10014-4811.  The  hours 
are  8  a.m.  to  4:30  p.m..  Monday  through 
Friday.  The  telephone  number  is  212- 
401-1620. 

(d)  NARA— Mid  Atlantic  Region 
(Center  City  Philadelphia)  is  located  at 
900  Market  St.;  Philadelphia,  PA  19107- 
4292.  The  hours  are  8  a.m.  to  5  p.m., 
Monday  through  Friday.  The  telephone 
number  is  215-597-0921. 
***** 

Dated:  May  29.  2003. 
John  W.  Carlin, 
Archivist  of  the  United  States. 
[FR  Doc.  03-13917  Filed  6-3-03:  8:45  am) 
BILLING  COOE  7S15-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

46  CFR  Part  221 

[Docket  No.  MAR  AD  2003-15288] 
RiN2l33-AB48 

Regulated  Transaction  Involving 
Documented  Vessels  and  Other 
Maritime  Interests;  Inflation 
Adjustment  of  Civil  Monetary  Penalties 

agency:  Maritime  Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  In  accordance  with  the 
Federal  Civil  Monetary  Penalty  Inflation 
Adjustment  Act  of  1996,  as  amended  by 
the  Debt  Collection  Improvement  Act  of 
1996,  this  final  rule  incorporates 
inflation  adjustments  for  the  civil 
monetary  penalties  described  in 
procedural  regulations  of  the  Maritime 
Administration  (MARAD,  we.  us,  our) 
contained  in  Subpart  E  of  46  CFR  part 
221. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  June  4,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Macey,  Attorney-Advisor.  Office  of 
Chief  Coimsel,  Division  of  Maritime 
Programs.  Maritime  Administration,  at 
(202)  366-5182,  fax  (202)  366-7485. 
SUPPLEMENTARY  INFORMATION: 

The  Debt  Collection  Improvement  Act 
of  1996 

In  an  effort  to  maintain  the  remedial 
impact  of  civil  monetary'  penalties 
(CMPs)  and  promote  compliance  with 
law,  the  Federal  Civil  Monetary  Penalty 
Inflation  Adjustment  Act  of  1990  (Pub. 
L.  101-410)  was  amended  by  the  Debt 
Collection  Improvement  Act  of  1996 


33406  Federal  Register /Vol.  .68.  No.  107 /Wednesday,  June  4,  2003 /Rules  and  Regulations 


(Pub.  L.  104-134)  to  require  Federal 
agencies  to  regularly  adjust  CMPs  for 
inflation.  As  amended,  the  law  requires 
each  agency  to  make  an  initial 
inflationary  adjustment  for  all 
applicable  CMPs,  with  specified 
exemptions,  and  to  make  further 
adjustments  at  lease  once  every  four 
years  thereafter.  The  Debt  Collection 
Improvement  Act  of  1996  further 
stipulates  that  any  resulting  increases  ia 
a  CMP  due  to  the  calculated  inflation 
adjustments  (i)  should  apply  only  to  the 
violations  that  occur  after  October  23, 
1996,  the  Act's  effective  date,  and  fii) 
should  not  exceed  10  percent  of  the 
penalty  indicated. 

Method  of  Calculation 

Under  the  Act,  the  inflation 
adjustment  for  each  applicable  CMP  is 
determined  by  increasing  the  maximum 
CMP  amount  per  violation  by  the  cost 
of  living  adjustment.  The  "cost  of 
living"  adjustment  is  defined  as  the 
percentage  of  each  CMP  by  which  the 
Consumer  Price  Index  (CPI)  for  the 
month  of  June  of  the  calendar  year 
preceding  the  adjustment  exceeds  the 
CPI  for  the  month  of  June  of  the 
calendar  year  in  which  the  amount  of 
the  CMP  was  last  set  or  adjusted 
pursuant  to  law.  Any  calculated 
increase  under  this  adjustment  is 
subject  to  a  specific  rounding  formula 
set  in  the  Act. 

Civil  Penalties  Under  46  U.S.C.  31309 
and  31330;  46  App.  U.S.C.  808 

MARAD  has  provisions  in  its 
regulations  at  46  CFR  part  221 
prescribing  procedures  for  three  civil 
penalties  that  it  may  assess  imder  the 
following  authorities: 

1.  46  U.S.C.  31309-a  general  civil 
penalty  of  up  to  $11,000  for  violation  of 
46  U.S.C.  Chapter  313-Commercial 
Instruments  and  Maritime  Liens. 

2.  46  U.S.C.  31 330-a  penalty  of  up  to 
$27,500  for  violation  of  46  U.S.C.  31328 
or  31329.  relating  to  requirements  for 
trustees  of  mortgaged  vessels  and  vessel 
interests  and  purchasers  of  documented 
vessels  under  order  of  a  district  court. 

3.  46  App.  U.S.C.  808-a  penalty  of  up 
to  $11,000  for  the  unlawful  transfer  of 
a  documented  vessel  or  interests 
therein. 

MARAD  is  amending  its  regulations  at 
46  CFR  221.61  to  adjust  the  maximum 
amount  of  each  of  these  three  civil 
monetary  penalties.  Each  of  the  $11,000 
maximum  penalties  in  being  increased 
to  $12,000.  The  $27,500  maximum 
penalty  is  being  increased  to  $30,000. 


Rulemaking  Analysis  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review),  and  Department 
of  Transportation  (DOT)  Regulatory 
Policies;  Pub.  L.  104-121 

This  final  rule  is  exempt  from  review 
of  0MB  under  E.O.  12866  because  it  is 
limited  to  the  adoption  of  statutory 
language  without  interpretation. 
Additionally,  this  final  rule  is  not  likely 
to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more.  It  also 
is  not  considered  a  major  rule  for 
purposes  of  Congressional  review  under 
Pub.  L.  104-121. 

This  final  rule  is  also  not  significant 
under  the  Regulatory  Policies  and 
Procedures  of  the  Department  of 
Transportation  (44  FR  11034,  February 
26, 1979).  The  costs  and  benefits 
associated  with  this  rulemaking  are  so 
minimal  that  no  further  analysis  is 
necessary.  Because  the  economic  impact 
should  be  minimal,  further  regulatory 
evaluation  is  not  necessary. 

Administrative  Procedure  Act 

The  Administrative  Procedure  Act  (5 
U.S.C.  553)  provides  an  exception  to  the 
notice  and  comment  procedures  because 
they  are  unnecessary  or  contrary  to  the 
public  interest.  MARAD  finds  that 
under  5  U.S.C.  553(b)(3)(B)  good  cause 
exists  for  dispensing  with  notice  and 
comment  since  this  rule  only 
implemented  statutory  authority  as 
mandated  in  Pub.  L.  104-134,  with  no 
issues  of  policy  discretion.  Accordingly, 
opportunity  for  public  comment  is 
unnecessary. 

Federalism 

We  analyzed  this  final  rule  in 
accordance  with  the  principles  and 
criteria  contained  in  E.O.  13132 
("Federalism")  and  have  determined 
that  it  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  summary 
impact  statement.  The  regulations  have 
no  substantial  effects  on  the  States,  or 
on  the  current  Federal-State 
relationship,  or  on  the  current 
distribution  of  power  and 
responsibilities  among  the  various  local 
officials.  Therefore,  consultation  with 
State  and  local  officials  was  not 
necessary. 

Regulatory  Flexibility 

The  Maritime  Administrator  certifies 
that  this  fingl  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Any  penalties  that  may  be  assessed  by 
MARAD  will  take  into  account  the 
party's  ability  to  pay  and  the  natiue, 
circulnstances,  extent  and  gravity  of  the 


violation  committed  and,  with  respect 
to  the  Party,  the  degree  of  culpability, 
and  history  of  prior  offenses,  and  other 
factors  that  justice  may  require.  The 
aggregate  impact  of  any  enforcement 
action  that  might  be  taken  by  MARAD 
on  violations  will  not  have  a  significant 
economic  impact  on  small  businesses 
entities. 

Environmental  Assessment 

We  have  analyzed  this  Final  rule  for 
purposes  of  compliance  with  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.)  and  have 
concluded  that  under  the  categorical 
exclusions  provision  in  section  4.05  of 
Maritime  Administrative  Order 
("MAO")  600-1.  "Procedures  for 
Considering  Environmental  Impacts,'" 
50  FR  11606  (March  22, 1985),  the 
preparation  of  an  Environmental 
Assessment,  and  an  Environmental 
Impact  Statement,  or  a  Finding  of  No 
Significant  Impact  for  this  rulemaking  is 
not  required.  This  rulemaking  involves 
civil  penalties  and  has  no 
environmental  impact. 

Paperwork  Reduction 

This  rulemaking  contains  no  new  or 
amended  information  collection  or 
recordkeeping  requirements  which  have 
been  or  require  approval  by  the  Office 
of  Management  and  Budget. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  final  rule  would  not  impose  an 
unfunded  mandate  under  the  Unfunded 
Mandates  Reform  Act  of  1995.  It  would 
not  result  in  costs  of  $100  million  or 
more,  in  the  aggregate,  to  any  of  the 
following:  State,  local,  or  Native 
American  tribal  governments,  or  the 
private  sector.  This  final  rule  is  the  least 
burdensome  alternative  that  achieves 
the  objective  of  the  Federal  Civil 
Monetary  Penalty  Inflation  Adjustment 
Act  of  1996.  as  amended  by  the  Debt 
Collection  Improvement  Act  of  1996. 

List  of  Subjects  in  46  CFR  Part  221 

Maritime  carriers.  Mortgages, 
Reporting  and  recordkeeping 
requirements.  Trust  and  trustees. 

■  Accordingly.  46  CFR  part  221  is 
amended  as  follows: 

■  1.  The  authority  citation  continues  to 
read  as  follows:  ,  '^ 

Authority:  46  App.  U.S.C.  802,  803,  808, 
835.  839,  841a.  114(b).  1195;  46  U.S.C.  chs. 
301  and  313;  49  U.S.C.  336;  49  CFR  1.66  2. 

ir  2.  Section  221.61  is  revised  to  read  as 
follows: 
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§221.61     Purpose. 

This  subpart  describes  procedures  for 
the  administration  of  civil  penalties  that 
the  Maritime  Administration  may  assess 
under  46  U.S.C.  31309  and  31330.  and 
section  9(d)  of  the  Shipping  Act,  1916, 
as  amended  (46  App.  U.S.C.  808(d)), 
pursuant  to  49  U.S.C.  336. 

Note:  Pursuant  to  46  U.S.C.  31309,  a 
general  penalty  of  not  more  than  $12,000 
may  be  assessed  for  each  violation  of  chapter 


313  or  46  U.S.C.  subtitle  III  administered  by 
the  Maritime  Administratipn,  and  the 
regulations  in  this  part  that  are  promulgated 
thereunder,  except  that  a  person  violating  46 
U.S.C.  31328  or  31329  and  the  regulations 
promulgated  thereunder  is  liable  for  a  civil 
penalty  of  not  more  than  $30,000  for  each 
violation.  A  person  that  charters,  sells, 
transfers  or  mortgages  a  vessel,  or  an  interest 
therein,  in  violation  of  46  App.  U.S.C.  808  is 
liable  for  a  civil  penalty  of  not  more  than 
$12,000  for  each  violation.  These  penalty 


amounts  are  in  accordance  with  Pub.  L.  101- 
410,  amended  by  Pub.  L.  104-134.  Criminal 
penalties  may  also  apply  to  violations  of  , 
these  statutes. 

Dated:  May  29,  2003. 

By  Order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  03-13954  Filed  6-3-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

7  CFR  Parts  810 

[Docket  No.  FGIS-2003-001] 

United  States  Standards  for  Wheat. 

agency:  Grain  Inspection.  Packers  and 
Stockyards  Administration,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Grain  Inspection 
Service  (FGIS),  a  program  of  the  Grain 
Inspection.  Packers  and  Stockyards 
Administration  (GIPSA),  proposes  to 
revise  the  United  States  Standards  for 
Wheat  to  amend  the  definition  of  the 
class  Hard  White  wheat  to  insert 
subclasses.  The  proposed  rule  would 
also  change  the  definition  of  Contrasting 
Classes  for  Hard  Red  Winter  wheat  and 
Hard  Red  Spring  wheat.  Additionally, 
the  rule  will  insert  language  into  the 
wheat  standard  to  specify  the  sample 
size  used  to  determine  sample  grade 
factors.  These  changes  would  further 
help  (0  facilitate  the  marketing  of  wheat. 

DATES:  Comments  must  be  received  on 
or  before  August  4,  2003. 
ADDRESSES:  Written  comments  must  be 
submitted  to  Tess  Butler  at  GIPSA. 
USDA.  STOP  3604.  1400  Independence 
Avenue,  SW.,  Washington.  DC  20250- 
3604;  faxed  to  (202)  690-2755;  or  E- 
mailed  to  comments.gipsa@usda.gov. 
Please  indicate  your  comment  refers  to 
Dbcket  No.  FGIS-2003-001.  United 
States  Standards  for  Wheat. 

All  comments  received  are  available 
for  public  inspection  at  Room  1652, 
South  Building,  1400  Independence 
Avenue,  SW.,  Washington,  DC,  during 
regular  business  hours  (7  CFR  1.27  (b)). 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  McCluskey,  telephone  (202) 
720-4684  at  GIPSA.  USDA.  STOP  3630. 
1400  Independence  Avenue,  SW.. 
Washington,  DC.  20250-3630;  Fax 
Number  (202)  720-1015, 
SUPPLEMENTARY  INFORMATION: 


Executive  Order  12866 

The  Department  of  Agriculture  is 
issuing  this  rule  in  conformance  with 
Executive  Order  12866. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 
The  United  States  Grain  Standards  Act 
provides  in  Section  87g  that  no  State  or 
subdivision  may  require  or  impose  any 
requirements  or  restrictions  concerning 
the  inspection,  weighing,  or  description 
of  grain  under  the  Act.  Otherwise,  this 
proposed  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  any 
irreconcilable  conflict  with  this  rule. 
There  are  no  administrative  procedures, 
which  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  proposed  rule. 

Regulatory  Flexibility  Act  Certification 

GIPSA  has  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  in 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  Under  the  provisions  of  the 
United  States  Grain  Standards  Act,  grain 
exported  from  the  United  States  must  be 
ofHcially  inspected  and  weighed. 
Mandatory  inspection  and  weighing 
services  are  provided  by  GIPSA  at  33 
export  facilities.  All  of  these  facilities 
are  owned  by  multi-national 
corporations,  large  cooperatives,  or 
public  entities  that  do  not  meet  the 
requirements  for  small  entities 
established  by  the  Small  Business 
Administration.  Further,  the  regulations 
are  applied  equally  to  all  entities.  The 
U.S.  wheat  industry,  including 
producers  (approximately  240,000), 
handlers  (approximately  6,800  domestic 
elevators),  traders  (approximately  200 
active  wheat  futures  traders),  processors 
(approximately  184  flour  mills), 
merchandisers  and  exporters  are  the 
primary  users  of  the  U.S.  Standards  for 
Wheat  and  utilize  the  official  standards 
as  a  common  trading  language  to  market 
wheat.  We  assume  that  some  of  the 
entities  may  be  small.  Further,  the 
United  States  Grain  Standcu-ds  Act 
(USGSA)  (7  U.S.C.  87f-l)  requires  the 
registration  of  all  persons  engaged  in  the 
business  of  buying  grain  for  sale  in 
foreign  commerce.  In  addition,  those 


individuals  who  handle,  weigh,  or 
transport  grain  for  sale  in  foreign 
commerce  must  also  register.  The 
USGSA  regulations  (7  CFR  800.30) 
define  a  foreign  commerce  grain 
business  as  persons  who  regularly 
engage  in  buying  for  sale,  handling, 
weighing,  or  transporting  grain  totaling 
15,000  metric  tons  or  more  during  the 
preceding  or  current  calendar  year.  At 
present,  there  are  90  registrants  who 
account  for  practically  100  percent  of 
U.S.  wheat  exports,  which  for  fiscal  year 
(FY)  2002  totaled  approximately 
24.073,138  metric  tons  (MT).  While 
most  of  the  90  registrants  are  large 
businesses,  we  assume  that  some  may 
be  small. 

Background 

GIPSA  established  the  class  Hard 
White  wheat  on  May  1.  1990.  In  the 
Final  Rule  (54  FR  48735),  FGIS  stated 
"that  classification  by  varietal  kernel 
characteristics  rather  than  vitreousness 
of  the  kernel  is  practicable  at  this  time 
for  HWW  and  SWW  since  only  a  few 
hard  endosperm  white  white  (sic) 
varieties  are  being  produced.  FGIS 
recognizes  that  if  more  hard  endosperm 
varieties  are  released  into  the 
marketplace  in  the  future,  the 
classification  system  may  ^l^come  less 
practical."  FGIS  further  stated"*   *   *  if 
clear  quality  or  market  distinctions 
develop  *   *   *  it  would  consider 
subclasses  at  a  future  date". 

At  that  time,  a  minimum  visual  color 
line  was  established  based  on  the 
variety  Klasic,  which  was  produced  in 
California.  GIPSA  abandoned  the  Klasic 
color  line  in  1994,  and  in  1995  GIPSA 
issued  Program  Bulletin  95-15  which  in 
part  stated  that  GIPSA  would  class  all 
hard  endosperm  white  wheat  as  hard 
white.  Due  to  pending  release  of  a  hard 
white  variety  which  closely  resembled 
hard  red  spring,  GIPSA,  with  industry 
input  and  support,  established  a  new 
color  line  in  1999  (Program  Bulletin  99- 
8). 

In  2001 .  environmental  conditions 
caused  a  significant  increase  in  the 
vitreous  kernel  content,  hence  darker 
visucd  appearance  in  some  varieties  of 
hard  white,  resulting  in  a  GIPSA 
decision  to  suspend  the  color  line  for 
classification  purposes  (Program  Notice 
01-06).  The  rationale  for  abandoning 
the  color  line  was  that  color  had  not 
been  an  issue  in  hard  white,  as  grain 
handlers  efficiently  segregated  it  from 
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red  wheat.  Producers  received 
premiums  for  hard  white  where  it  was 
appropriate  and  processors  used  the 
hard  white  primarily  without  incident. 
In  addition  to  the  2001  environmental 
effect  on  color,  the  Hard  White  wheat 
market  has  been  impacted  by  the 
introduction  of  many  new  varieties 
released  by  both  public  and  private 
breeding  programs.  GIPSA  proposes  to 
amend  the  U.S.  Standards  for  Wheat  to 
better  reflect  the  current  and  future 
needs  of  the  Hard  White  wheat  market. 
The  specific  issues  for  consideration 
in  this  rule  are  (1)  designation  of 
subclasses  in  the  class  hard  white,  and 
(2)  amending  the  definition  of 
Contrasting  Classes  in  hard  red  wheat 
classes.  While  proposing  to  amend  the 
standards  due  to  Hard  White  Wheat 
issues.  GIPSA  will  also  propose  to 
include  language  in  the  standards  which 
states  the  amount  of  wheat  within 
which  sample  grade  factors  are 
determined.  This  action  is  proposed  to 
help  clarify  the  application  of  the 
standards  for  U.S.  Sample  Grade  factors. 

1 .  Subclass  Designation 

Under  Program  Notice  01-06.  "All 
hard  white  wheat  varieties  are 
considered  hard  white  wheat  regardless 
of  color."  A  common  conception  is  that 
the  domestic  milling  industry  will 
accept  any  hard  white  regardless  of  seed 
coat  color.  This  may  or  may  not  be  true 
depending  on  which  milling  company  is 
being  interviewed.  Discussions  with 
some  U.S.  millers  led  to  the  conclusion 
that  some  millers  do  consider  seed  coat 
color  when  making  purchase  and 
processing  decisions.  Some  milling 
companies  do  not  yet  process  much 
Hard  White  wheat,  thus  have  few 
concerns  about  bran  color,  and  feel  if 
darker  Hard  White  wheat  processes  well 
and  has  acceptable  protein  content, 
there  is  no  perceived  problem  due  to 
bran  color. 

Depending  on  the  target  flour  product 
and  the  miller's  flour  extraction  goal, 
the  darker  colors  can  present  processing 
challenges.  For  some  high  extraction 
rate  flours,  darker  seed  coat  color 
anticipated  darker  flouj  color  hence 
final  product  color  problems,  requiring 
millers  to  add  additional  bleaching 
agents  and/or  cut  flour  streams  in  order 
to  meet  final  product  specifications. 
These  processes  add  additional 
production  costs. 

In  addition  to  the  domestic  millers' 
position,  marketing  of  Hard  White 
wheat  to  export  customers  must  be 
considered.  Currently  there  is  interest  in 
Hard  White  wheat  from  international 
customers.  Many  of  these  customers 
view  Australian  wheat  as  the 
benchmark  of  seed  coat  color.  The  major 


Asia-Pacific  customers  of  U.S.  wheat 
may  not  have  an  incentive  to  purchase 
Hard  White  wheat  if  they  view  the  seed 
coat  color  as  a  detriment.  Despite 
assigning  the  reason  for  darker  color  in 
2001  to  vitreous  kernel  content,  a  high 
percentage  of  which  is  perceived  to  be 
a  benefit  in  milling  (e.g.  dark  northern 
spring  and  hard  amber  dunmi),  these 
customers  may  be  hesitant  to  buy  dark 
Hard  White  wheat  because  it  may  not 
meet  their  processing  needs.  Other 
international  customers  may  have 
cultural  considerations  impacting 
purchase  decisions:  red  wheat  is  viewed 
as  appropriate  for  feeding  animals  while 
white  wheat  is  viewed  as  appropriate 
for  human  food.  The  annual  effect  of 
enviroiunent  cannot  be  predicted,  thus 
making  it  impossible  to  say  whether 
hard  white  from  a  given  future  harvest 
will  be  vitreous  or  not,  whether  bran 
coat  will  be  light  or  dark,  and  which 
varieties  will  be  more  susceptible  to 
enviroiunental  influences  and  genetic  x 
environmental  interactions.  One  way  to 
facilitate  marketing  of  hard  white  is  to 
create  subclasses  which  delineate  a 
particular  desirable  quality  factor. 

Subclasses  tend  to  nighlight  positive 
quality  factors.  In  the  case  of  Hard  Red 
Spring  and  Dunmi  wheat,  subclasses 
based  on  vitreous  kernel  content  convey 
quality  factors  which  are  considered 
indicative  of  improved  performance, 
vis-d-vis  milling  yield,  and  premiums 
are  often  paid  to  sellers  for  these 
improved  performance  factors.  To 
delineate  the  desirable  nature  of  Hard 
White  wheat  including  both  lighter  amd 
darker  kernels,  the  subclass  approach 
could  be  used  for  Hard  White  wheat. 

For  Hard  White  wheat,  the  proposed 
subclass  names  are  Hard  White  wheat 
and  Hard  Amber  White  wheat,  for  wheat 
meeting  and  exceeding  (darker  than)  the 
interpretive  color  line,  respectively. 
These  names  descriptively  reflect  the 
appearance  of  the  kernel  color  in  the 
overall  sample.  The  naming  of  the 
subclasses  maintains  the  convention 
utilized  for  Soft  White  wheat,  which 
includes  the  subclass  Soft  White  Wheat. 

2.  Contrasting  Classes 

Contrasting  classes  and  wheat  of  other 
classes  are  "grade  determining"  factors. 
Contrasting  classes  in  wheat  essentially 
means  the  presence  of  wheat  of  opposite 
color  commingled  with  the  dominant 
class,  thus  white  wheaMs  contrasting  in 
red  wheat  and  red  wheat  is  contrasting 
in  white  wheat.  A  special  case  is  Durum 
wheat,  which  is  contrasting  in  all  other 
market  classes  except  Unclassed  wheat, 
and  all  other  classes  are  contrasting  in 
Diurum  wheat.  Wheat  of  other  classes 
essentially  means  wheat  of  the  same 
color  but  of  different  endosperm  texture 


or  growth  habit,  thus  soft  red  winter  and 
hard  red  spring  are  both  wheat  of  other 
classes  in  the  market  class  Hard  Red 
Winter  wheat. 

Grade  limits  for  contrasting  classes 
are  substantially  tighter  than  the  grade 
limits  for  wheat  of  other  classes  (2.0 
percent  vs.  5.0  percent,  respectively,  at 
U.S.  #2).  The  Ughter  grade  limit  for 
contrasting  classes  is  due  to  the 
perception  that  quality  is  compromised 
by  the  appearance  of  a  contrasting  class 
and  the  potential  effect  on  flour  color 
and  end  product  color.  In  the  case  of 
durum  wheat,  the  reasons  are  the 
difference  in  milling  behavior  of  dunmi, 
the  color  of  flour  from  durum  and  the 
need  to  make  primarily  semolina  from 
Durum  wheat. 

Commingliiig  of  hard  white  and  hard 
red  wheat  is  problematic  depending  on 
which  class  is  dominant.  The  presence 
of  red  wheat  in  white  wheat  may 
degrade  the  visual  appearance  of  the  lot 
and  may  raise  quality  concerns.  Since 
Hard  White  wheat  is  a  relatively  new 
class,  it  is  important  to  keep  its  quality 
as  high  as  possible  in  order  to  expand 
its  marketability,  both  domestically  and 
internationally. 

While  flour  functionality  is  not 
compromised,  flour  color  and  enzymatic 
browning  problems  may  result  when 
these  classes  are  commingled.  For  some 
domestic  millers,  and  most  millers 
overseas,  flour  color  is  more  critical 
than  flour  ash.  For  example,  millers 
selling  flour  for  Asian  noodle 
manufacturing  would  be  highly  critical 
of  the  presence  of  red  wheat  in  white 
wheat,  as  final  product  color  would  be 
jeopardized.  These  millers  typically 
grind  Australian  wheat,  which  has  only 
white  seed  coats.  While  this  currently 
applies  primarily  to  non-U.S.  millers, 
noodles  are  growing  in  popularity 
globally  and  will  likely  become  an 
opportunity  for  U.S.  millers  in  the 
future. 

In  the  second  case,  red  wheat  contains 
the  enzyme  polyphenol  oxidase  (PPO) 
which  when  activated,  causes  the  color 
of  a  raw  noodle  to  become  darker — ^a 
serious  defect  in  noodle  making.  White 
wheat  has  much  lower  PPO  than  red 
wheat,  therefore  causes  negligible  color 
change  in  raw  noodles.  Minimizing  the 
amount  of  red  wheat  in  white  wheat 
cargoes  is  one  way  to  improve  the 
performance  of  Hard  White  wheat. 

The  presence  of  white  wheat  in  red 
wheat  is  perceived  by  most  as  different 
from  the  presence  of  red  wheat  in  white 
wheat.  It  is  useful  to  examine  the 
situation  for  classing  wheat,  especially 
contrasting  classes  in  hard  red.  The 
current  practice  is  to  select  only  distinct 
white  and  lightly  colored  kernels  as 
contrasting.  Darker  kernels  are  left  in  ■ 
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the  sample  and  count  as  red  wheat 
kernels. 

Most  flour  milling  companies  have 
little  to  no  concern  over  the  amount  of 
Hard  White  wheat  in  a  lot  of  hard  red 
wheat.  For  these  millers,  there  would  be 


no  reason  to  consider  hard  white  as  a 
contrasting  class  in  hard  red  wheat.  The 
proposed  rule  would  change  the 
definition  of  Contrasting  Classes  for 
Hard  Red  Winter  wheat  and  Hard  Red 
Spring  wheat  such  that  Hard  White 

Table  I  (Current) 


wheat  is  not  a  contrasting  class  in  these 
two  red  wheat  classes. 

The  following  tables  illustrate  the 
current  and  proposed  changes  for 
contrasting  classes. 


Minor  class 

Primary  class 

DU 

HRS 

HRW 

SRW 

HW 

SWH 

UNCL 

DU 

CCL 

CCL 

CCL 

CCL 

CCL 

WOCL 

HRS 

CCL 

WOCL 

WOCL 

CCL 

CCL 

WOCL 

HRW 

CCL 

WOCL 

WOCL 

CCL 

CCL 

WOCL 

SRW 

CCL 

WOCL 

WOCL 

CCL 

CCL 

.WOCL 

HW 

CCL 

CCL 

CCL 

WOCL 

WOCL 

WOCL 

SWH 

CCL 

CCL 

CCL 

WOCL 

WOCL 

WOCL 

UNCL 

CCL 

CCL 

CCL 

CCL 

CCL 

CCL 

CCL:  Contrasting  class. 
WOCL:  Wheat  of  other  Classes. 


Table  II  (Proposed) 

- 

t 

Minor  class 

Primary  Class 

DU 

HRS 

HRW 

SRW 

HW 

SWH 

UNCL 

DU 

CCL 

CCL 

CCL 

CCL 

CCL 

WOCL 

HRS 

CCL 

WOCL 

WOCL 

CCL 

CCL 

WOCL 

HRW 

CCL 

WOCL 

WOCL 

CCL 

CCL 

WOCL 

SRW 

CCL 

WOCL 

WOCL 

CCL 

CCL 

WOCL 

HW 

CCL 

WOCL 

WOCL 

WOCL 

WOCL 

.      WOCL 

SWH 

CCL 

CCL 

CCL 

WOCL 

WOCL 

WOCL 

UNCL 

CCL 

CCL 

CCL 

CCL 

CCL 

CCL 

CCL:  Contrasting  class. 
WOCL:  Wheat  of  other  Classes. 


3.  Sample  Size  for  Sample  Grade 
Factors 

GIPSA  has  received  inquiries  about 
the  portion  size  of  wheat  used  to 
determine  Maximum  Count  Limits  of 
Other  Material  such  as  stones,  crotalaria 
seeds,  glass,  etc.,  these  being  Sample 
Grade  factors,  hi  the  Official  United 
States  Standards  for  Grain  (7  CFR  part 
810],  subparts  for  certain  grains  define 
this  portion  size.  The  procedures  in  the 
Grain  Inspection  Handbook — Book  II 
specify  the  portion  size  upon  which  the 
determination  of  Other  Materials  is 
made  on  wheat.  This  proposed  change 
is  needed  because  the  standards  should 
transmit  this  information.  Thus  GIPSA 
proposes  to  amend  subpart  M  to  define 
this  amount. 


Proposed  GIPSA  Action 

GIPSA  is  issuing  this  proposed  rule  to 
invite  comments  and  suggestions  from 
all  interested  persons  on  how  GIPSA 
can  further  enhance  and  best  facilitate 
the  marketing  of  Hard  White  wheat  by 
inserting  subclasses.  In  addition,  the 
proposed  rule  would  also  change  the 
definition  of  contrasting  classes  for  Hard 
Red  Winter  wheat  and  Hard  Red  Spring 
wheat,  and  specify  the  sample  size  used 
to  determine  sample  grade  factors. 

Subclass  Designation 

GIPSA  is  proposing  to  establish 
subclasses  in  Hard  White  wheat  called 
Hard  White  wheat  and  Hard  Amber 
White  wheat.  Fiulher,  GIPSA  will  use 
the  existing  interpretive  color  line  as  the 
benchmark  for  determining  subclass, 


whereby  wheat  darker  than  the 
interpretive  color  line  will  be  classed  as 
Hard  Amber  White  wheat. 

To  accomplish  this,  GIPSA  proposes 
to  revise  §  810.2202(a)(5)  to  read:  "Hard 
White  wheat.  All  hard  endosperm  white 
wheat  varieties.  This  class  is  divided 
into  the  following  two  subclasses: 

(i)  Hard  White  wheat.  Wheat  which  is 
lighter  than  or  equivalent  in  color  to  the 
interpretive  color  line  photograph. 

(ii)  Hard  Amber  White  wheat.  Wheat 
which  is  darker  than  the  interpretive 
color  line  photograph." 

Contrasting  Classes 

GIPSA  is  proposing  to  amend  the 
grain  standeuds  to  change  the  definition 
of  contrasting  classes  in  Hard  Red 
Winter  wheat  and  Hard  Red  Spring 
wheat  such  that  Hard  White  wheat  and 
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its  subclasses  are  not  contrasting  classes 
but  are  considered  as  wheat  of  other 
classes.  The  grade  limit  will  remain 
imchanged.  For  kernel  identification. 
Hard  White, wheat  kernels  would  be 
determined  by  visual  assessment  and 
would  include  the  dark  colored,  amber, 
white  wheat  kernels,  per  the  Grain 
Inspection  Handbook,  Book  II,  Chapter 
13,  Section  13.26.  In  the  case  where 
samples  challenge  the  normal  visual 
inspection  process,  the  alkali  test  would 
be  utilized  to  determine  kernel  color 
(FGIS-Program  Notice  01-07). 

GIPSA  proposes  to  revise 
§  810.2202(b)Cl)  Contrasting  Classes  to 
read:  "Ehuxun  wheat.  Soft  White  wheat, 
and  Unclassed  wheat  in  the  classes 
Hard  Red  Spring  wheat  and  Hard  Red 
Winter  wheat.". 

Sample  Size 

GIPSA  is  proposing  to  amend  the 
grain  standards  for  wheat  to  specify  the 
amoimt  of  wheat  upon  which  sample 
grade  factor  determinations  are  made. 
GIPSA  proposes  to  amend  §  810.2204 
Grade  and  grade  requirements  of  wheat 
to  read:  "Other  material  in  one 
kilogram:"  under  the  sub-heading 
"Maximum  coimt  limits  of:". 

Comments,  including  data,  views,  and 
other  information  are  solicited  from 


interested  persons.  Piusuant  to  section 
4(b)(1)  of  the  United  States  Grain 
Standards  Act,  as  amended  (7  U.S.C. 
76(b)(1)),  upon  request,  such 
information  concerning  changes  to  the 
standards  may  be  presented  orally  in  an 
informal  manner.  Also,  piu-suant  to  this 
section,  no  standards  established  or 
eunendments  or  revocations  of  standards 
are  to  become  effective  less  than  one 
calendar  year  after  promulgation  unless, 
in  the  judgement  of  the  Secretary,  the 
public  health,  interest,  or  safety  require 
that  they  become  effective  sooner. 

ListofSubiectsin7CFRPart810  ' 

'    Export,  Grain. 

For  reasons  set  out  in  the  preamble  7 
CFR  Part  810  is  proposed  to  be  amended 
as  follows: 

PART  810— OFFICIAL  UNITED  STATES 
STANDARDS  FOR  GRAIN 

1.  The  authority  citation  for  Part  810 
continues  to  read  as  follows: 

Authority  :  Pub.  L.  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.) 

2.  Section  810.2202  is  amended  by 
revising  paragraphs  (a)(5)  and  (b)(1)  to 
read  as  follows: 


§810.2202    Definition  of  other  tenns. 

***** 

(5)  Hard  White  wheat.  All  hard 
endosperm  white  wheat  varieties.  This 
class  is  divided  into  the  following  two 
subclasses: 

(i)  Hard  White  wheat.  Wheat  which  is 
lighter  than  or  equivalent  in  color  to  the 
interpretive  color  line  photograph. 

(ii)  Hard  Amber  White  wheat.  Wheat 
which  is  darker  than  the  interpretive 
color  line  photograph. 

***** 

(b).*  *  *  . 

(1)  Dunun  wheat,  SoftWhite  wheat, 
and  Unclassed  wheat  in  the  classes 
Hard  Red  Spring  wheat  and  Hard  Red 
Winter  wheat. 


3.  Section  810.2204(a)  is  revised  as 
follows: 

Grades  and  Grade  Requirements 

§810.2204    Grades  and  grade  requirements 
forwtteat 

(a)  Grades  and  grade  requirements  for 
all  classes  of  wheat,  except  Mixed 
wheat. 


Grading  factors                              , 

Grades  U.S.  Nos. 

1 

2 

3 

4     J          5 

■Minimum  pound  limits  of: 


Test'weight  per  bushel: 

Hard  Red  Spring  wheat  or  White  Clut)  wheat 
All  other  classes  and  sut)classes  


58.0 
60.0 


57.0 
58.0 


55.0 
56.0 


53.0 
54.0 


50.0 
51.0 


Maximum  percent  limits  of: 


Defects: 

Damaged  kemels: 

Heat  (part  of  total)  

Total 

Foreign  material , 

Shrunken  and  broken  kemels 

TotaM .S 

Wheat  of  other  classes:  ^ 

Contrasting  classes  

Total3 

Stones 


0.2 
2.0 
0.4 
3.0 
3.0 

1.0 
3.0 

0.1 


0.2 
4.0 
0.7 
5.0 
5.0 

2.0 

5.0 
0.1 


0.5 
7.0 
1.3 
8.0 
8.0 

3.0 

10.0 

0.1 


1.0 
10.0 

3.0 
12.0 
12.0 

10.0 

10.0 

O.'l 


3.0 
15.0 

5.0 
20.0 
20.0 

10.0 

10.0 

0.1 


Maximum  count  limits  of: 


Other  material  in  one  kilogram: 

Animal  filth  

Castor  beans  

Crotalaria  seeds 

Glass 

Stones 

Unknown  foreign  sut>stances  ....... 

Total" 

Insect-damaged  kemels  in  100  grams 


1 
1 
2 
0 
3 
3 
4 
31 


1 
1 
2 
0 
3 
3 
4 
31 


1 
1 
2 
0 
3 
3 
4 
31 


1 
1 
2 
0 
3 
3 
4 
31 


1 
1 
2 
0 
3 
3 
4 
31 


U.S.  Sample  grade  is  Wheat  that: 

(a)  Does  not  meet  the  requirements  for  U.S.  Nos.  1,  2,  3,  4,  or  5;  or 

(b)  Has  a  musty,  sour,  or  commercially  objectionable  foreign  odor  (except  smut  or  garik:  odor)  or 
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Grading  factors 

Grades  U.S.  Nos.                « 

1 

2                    3 

4 

5 

(c)  Is  heating  or  of  distinctly  low  quality. 

^  Includes  damaged  kernels  (total),  foreign  material,  sfimnken  and  broken  kemels. 

^Unclassed  wfieat  of  any  grade  may  contain  not  more  tfian  10.0  percent  of  wfieat  of  otfier  classes. 

3  Includes  contrasting  classes. 

*  Includes  any  combination  of  animal  filth,  castor  beans,  crotalaria  seeds,  glass,  stones,  or  unknown  foreign  substance. 


Donna  Reifschneider, 

Administrator.  Grain  Inspection,  Packers  and 
Stockyards  Administration. 

|FR  Doc.  03-13772  Filed  6-3-03;  8:45  am) 

BILUNG  CODE  3410-ErMi 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 
RIN:  3245-AE76 

Small  Business  Size  Regulations; 
Small  Business  Innovation  Research 
Program 

AGENCY:  Small  Business  Administration 

(SBA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Small  Business 
Administration  (SBA)  proposes  to  revise 
its  small  business  size  regulations  to 
allow  a  small  business  that  is  owned 
and  controlled  by  another  business 
concern  to  be  eligible  for  funding 
agreements  under  the  SBA's  Small 
Business  Innovation  Research  (SBIR)  . 
Program.  The  proposed  rule  does  not 
change  the  size  standard  requiring  that 
an  eligible  small  business  concern,  with 
its  affiliates,  have  no  more  than  500 
employees.  The  rule  proposes  to  modify 
the  small  business  eligibility 
requirements  so  that  the  SBIR  awardee 
must  meet  one  of  the  two  following 
additional  criteria:  It  must  be  a  for-profit 
business  concern  that  is  at  least  51% 
owned  and  controlled  by  one  or  more 
individuals  who  are  citizens  of,  or 
permanent  resident  aliens  in,  the  United 
States  (as  the  regulations  currently 
requires);  or  it  must  be  a  for-profit 
business  concern  that  is  100%  owned 
and  controlled  by  another  for-profit 
business  concern  that  is  itself  at  least 
51%  owned  and  controlled  by  one  or 
more  individuals  wlio  are  citizens  of,  or 
permanent  resident  aliens  in,  the  United 
States. 

DATES:  Comments  must  be  received  on 
or  before  July  7,  2003.  Upon  request,  the 
SBA  will  make  all  public  comments 
available. 

ADDRESSES:  Address  written  comments 
to  Gary  M.  Jackson,  Assistant 


Administrator  for  Size  Standards,  Office 
of  Size  Standards,  409  Third  Street, 
SW.,  Washington,  DC  20416.  You  may 
submit  comments  via  email  to 
sizestandards@sba.gov,  or  via  facsimile 
at  (202)  205-6390.  You  may  also  submit 
comments  electronically  to  http:// 
www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Carl 
Jordan,  Office  of  Size  Standards,  at  (202) 
205-6618,  or  Maurice  Swinton, 
Assistant  Administrator  for  Technology, 
at  (202)  401-6365.  You  may  also  email 
questions  to  sizestandards@sba.gov. 

SUPPLEMENTARY  INFORMATION: 
Introduction 

The  Small  Business  Innovation 
Development  Act  of  1982  (SBIDA)  (Pub. 
L.  97-219)  established  the  SBIR 
Program.  This  document  can  be  found  at 
http://thomas.loc.gov/bss/d097/ 
d097laws.html.  According  to  its 
legislative  history,  SBIDA  was  enacted 
to  increase  the  rate  of  productivity  in 
the  United  States  by  increasing 
technological  innovations,  especially 
those  innovations  of  small  concerns.  In 
addition,  the  SBIR  Program  was  created 
to  increase  the  efficiency  of  federally 
funded  research  and  development  (R&D) 
by  providing  a  long-needed  mechanism 
to  enable  agency  personnel  to  tap  the 
resources  of  small,  innovative  firms;  to 
facilitate  the  conversion  of  federally    ' 
funded  research  results  into 
commercially  viable  products  and 
services;  and  to  increase  the  share  of  the 
Federal  R&D  budget  awarded  to  small 
businesses. 

The  SBA's  Small  Business  Size 
Regulations  establish  small  business 
eligibility  criteria  for  receiving  awards 
under  the  SBIR  Program  (13  CFR 
121.701-121.703).  Section  121.702(a) 
states  that  to  be  eligible  to  compete  for 
award  of  an  SBIR  funding  agreement,  a 
business  concern  must  "(b)e  at  least 
51%  owned  and  controlled  by  one  or 
more  individuals  who  are  citizens  of,  or 
permanent  resident  aliens  in,  the  .United 
States;  *   *   *."  A  concern  may  not 
receive  an  SBIR  award  if  it  is  more  than 
50%  owned  and  controlled  by  another 
business  concern,  such  as  a  corporation 
or  partnership,  even  if  that  concern  is  at 
least  51%  owned  and  controlled  by 


citizens  of,  or  permanent  resident  aliens 
in,  the  United  States. 

SBIR  Program  managers  at 
participating  agencies  will  often  receive 
a  proposal  from  a  concern  that  is  owned 
by  another  concern.  The  concern's  size, 
together  with  its  parent  company,  will 
often  be  below  the  500  employee  small 
business  size  standard  for  an  award, 
while  its  parent  is  at  least  51%  owned 
and  controlled  by  one  or  more  U.S. 
citizens  or  permanent  resident  aliens. 
However,  because  it  is  more  than  50% 
owned  by  this  other  concern,  it  is 
ineligible  for  an  SBIR  award. 
Consequently,  potential  SBIR  awards  go 
unawarded  because  there  may  be  no 
other  meritorious  and  feasible  proposals 
from  qualified  concerns,  and  the 
innovations  of  otherwise  eligible  small 
business  concerns  go  unfunded. 

The  SBA  believes  that  when  Congress 
established  the  SBIR  Program  and  when 
the  SBA  initially  wrote  its  regulations  to 
comply  with  SBIDA,  there  were  few  if 
.any  small  businesses  wholly  owned  by 
other  entities  interested  in  participating 
in  the  program.  SBIDA  did  not  preclude 
the  SBA  from  including  them  in  the 
program  with  its  original  regulations, 
which  it  could  have  done  had  it  been 
aware  that  they  existed  as  potential 
participants. 

The  SBA's  experience  over  the  last 
several  years  has  led  it  to  believe  that  it 
should  reconsider  its  policy  on  this 
eligibility  restriction.  The  SBA  is 
particularly  concerned  about  the 
anomalous  situation  that  occurs  under 
the  current  regulations.  A  parent 
company  with  a  wholly  owned 
subsidiary  can  compete  as  an  eligible 
small  business  for  SBIR  funding,  but  its 
wholly  subsidiary  cannot.compete  in  its 
own  name.  The  SBA  believes  this  is  an 
unnecessary  restriction  which  results  in 
either  a  wholly  owned  subsidiary  not 
competing  or  having  to  compete  through 
the  parent  company  (which  it  would  not 
otherwise  do). 

The  SBA's  Proposals 

Without  modifying  the  size  standard 
requiring  that  a  concern,  together  with 
its  affiliates,  may  have  no  more  than  500 
employees,  the  SBA  proposes  to  revise 
§  121.702  to  allow  an  SBIR  funding 
awardee  to  be  either: 
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(1)  A  for-profit  business  concern,  as 
defined  in  §  121.105,  that  is  at  least  51% 
owned  and  controlled  by  one  or  more 
individuals  who  are  citizens  of  the 
United  States,  or  permanent  resident 
aliens  in  the  United  States;  or, 

(2)  A  for-profit  business  concern  that 
is  100%  owned  by  another  for-profit 
business  concern,  as  defined  in 

§  121.105,  that  is  itself  at  least  51% 
owned  and  controlled  by  one  or  more 
individuals  who  are  citizens  of  the 
United  States,  or  permanent  resident 
aliens  in  the  United  States. 

The  SBA  also  proposes  to  revise  the 
first  sentence  of  §  121.702  by  changing 
"To  be  eligible  to  compete  for  award 

*  *   *  "  to  "To  be  leligible  for  award 

*  *   *"  Under  this  proposed  change,  an 
applicant  for  an  SBIR  award  would  not 
need  to  meet  the  eligibility  requirements 
when  it  submits  its  proposal.  Rather,  the 
applicant  would  have  to  be  eligible  at 
the  time  of  the  award.  Section  121.702 
is  the  only  regulatory  reference 
requiring  that  the  applicant  be  eligible 
for  an  award.  This  proposed  change 
would  make  §  121.702  consistent  with 

§  121.704,  which  sets  forth  when  the 
SBA  determines  the  size  status  of  a 
business  concern,  and  with  the  "Policy 
Directive  for  the  Small  Business 
Innovation  ResecU-ch  (SBIR)  Program" 
(Directive)  (67  FR  60072,  dated 
September  24,  2002),  both  of  which 
require  that  the  concern  be  eligible 
when  it  receives  the  SBIR  award. 

This  proposed  rule  broadens  program 
eligibility,  but  at  the  same  time  it 
adheres  to  the  purpose  of  the  SBIR 
Program — it  seeks  to  increase 
productivity  in  the  U.S.  by  increasing 
innovations  of  U.S.  owned  small 
business  concerns.  This  proposed  rule 
addresses  only  the  ownership 
"component  pertaining  to  SBIR 
eligibility,  maintains  the  500  employee 
size  standard,  and  changes  no  part  of 
the  definition  of  "concern"  in  §  121.105 
and  in  the  Directive.  That  is,  a  concern 
must  be,  besides  meeting  the  500 
employee  size  standard,  organized  for 
profit,  have  a  place  of  business  located 
in  the  United  States,  and  operate 
primarily  within  the  United  States  or 
make  a  significant  contribution  to  the 
U.S.  economy  through  payment  of  taxes 
or  use  of  American  products,  materials 
or  labor. 

Request  for  Comments 

The  SBA  seeks  the  public's  comment 
on  this  proposed  rule,  and  requests 
specific  conunents  on  at  least  the 
following: 

(1)  Whether  a  business  concern 
owned  by  another  business  concern 
should  be  eligible  for  award  of  funding 
agreements  in  the  SBA's  SBIR  Program; 


(2)  Whether  ownership  of  the  SBIR 
awardee  should  be  limited  to  only  one 
other  concern,  or  whether  the  awardee 
coidd  be  owned  by  more  than  one 
business  concern; 

(3)  If  the  SBIR  awardee  could  be 
owned  by  more  than  one  other  concern, 
how  SBIR  Program  managers  could  be 
assured  that  the  ultimate  ownership  of 
the  awardee  is  "at  least  51%  owned  and 
controlled  by  one  or  more  individuals 
who  are  citizens  of,  or  permanent 
resident  aliens  in,  the  United  States;" 

(4)^fiow  many  firms  may  become 
eligible  for  SBIR  awards  under  this 
proposed  nde,  if  the  SBA  adopts  it  as  a 
final  rule; 

(5)  Whether  the  increased  number  of 
eligible  business  enterprises  would 
create  additional  competition  that 
would  adversely  affect  research  and 
development  (R&D)  concerns  that  meet 
the  current  ownership  requirement; 

(6)  Whether  permitting  an  R&D 
concern  owned  and  controlled  by 
another  for-profit  business  concern  that 
is  itself  "at  least  51%  owned  and 
controlled  by  one  or  more  individuals 
who  are  citizens  of,  or  permanent 
resident  aliens  in,  the  United  States"  is 
consistent  with  the  Congressional  intent 
that  the  SBIR  Program  benefit  small  U.S. 
business  concerns. 

Compliance  With  Executive  Orders 
12866, 12988,  and  13132,  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Ch.  35),  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612) 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  that  this 
proposed  rule  is  a  significant  regulatory 
action  for  purposes  of  Executive  Order 
12866.  Small  business  size  standards 
determine  what  businesses  are  eligible 
for  Federal  small  business  programs. 
This  proposed  rule  will  not  affect  small 
business  size  standards,  but  may  affect 
the  number  of  awards  to  different  small 
businesses  pursuant  to  the  SBIR 
Program.  The  SBA's  Regulatory  Impact 
Analysis  follows. 

Regulatory  Impact  Analysis 

1.  Need  for  This  Regulatory  Action 

The  SBA  believes  it  should  revise  its 
Small  Business  Size  Regulations  to 
allow  small  businesses  wholly  owned 
by  other  for-profit  business  concerns  to 
participate  in  the  SBIR  Program, 
because  doing  so  will  render  the  SBIR 
size  eligibility  requirements  more 
consistent  with  the  intent  of  Congress  in 
SBIDA.  Under  §  121.702(a),  an  R&D 
company  eligible  for  SBIR  funding  can 
be  of  any  legal  form,  and  must  meet  two 
criteria:  (1)  it  must  be  organized  for 
profit,''that  is,  it  must  meet  the 


definition  of  "business  concern"  in 
§  121.105;  and  (2)  it  must  be  51% 
owned  and  controlled  by  one  or  more 
individuals  who  are  citizens  of,  or 
permanent  resident  aliens  in,  the  United 
States.  However,  if  that  eligible  concern 
has  a  wholly  owned  subsidiary,  the  rule 
precludes  the  subsidiary  from  being 
eligible  for  SBIR  funding.  This  is  true, 
even  though  the  employees  of  the 
subsidiary  are  included  in  determining 
whether  the  eligible  concern  meets  the 
500  employee  size  standeu-d.  As 
discussed  in  the  Preamble,  the  SBA 
believes  this  is  an  unnecessary 
restriction  on  potential  SBIR 
participants. 

Modifying  the  type  of  concern  that 
could  receive  an  SBIR  award  will  raise 
the  number  and  quality  of  technological, 
innovations  by  small  concerns,  as 
Congress  intended  in  SBIDA.  Agency 
SBIR  Program  managers  will  be  able  to 
involve  more  small  businesses  in  the 
SBIR  Program,  make  awards  that 
Congress  and  their  agencies  have 
funded  but  would  likely  go  unawarded, 
and  administer  the  program  more 
consistenUy. 

The  SBA  is  chartered  to  aid  and  assist 
small  businesses  through  a  variety  of 
financial,  procurement,  business 
development  and  advocacy  programs. 
To  effectively  assist  intended 
beneficiaries  of  these  programs,  the  SBA 
must  establish  distinct  definitions  of 
what  it  means  to  be  a  small  business 
and  define  what  small  businesses  aie 
eligible  for  various  Federal  Government 
programs.  The  Small  Business  Act  (15 
U.S.C.  632(a))  delegates  responsibility 
for  establishing  small  business 
definitions  to  the  SBA  Administrator. 

R&D  concerns  compete  for  SBIR 
awards  based  on  technology,  merit, 
feasibility  and  commercialization  plans, 
not  on  cost.  Newly  eligible  concerns 
might  compete  with  one  another  for  the 
SBIR  awards  that  generally  go 
imawarded,  and  with  current  program 
participants  for  all  program  awards  as 
well.  The  proposed  revision  is 
consistent  with  the  SBA's  statutory' 
mandate  to  assist  small  business,  "rhis 
proposed  regulatory  action  will  promote 
the  Administrator's  objectives.  One  of 
the  Administrator's  objectives  is  to  help 
individual  small  businesses  succeed 
through  fair  and  equitable  access  to 
capital  and  credit.  Reviewing  euid 
modifying  the  SBA's  Small  Business 
Size  Regulations,  when  appropriate, 
ensures  that  intended  beneficiaries  have 
access  to  small  business  programs 
designed  to  assist  them. 
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2.  Potential  Benefits  and  Costs  of  This 
Regulation 

Small  R&D  concerns  that  become 
eligible  for  SBIR  Program  awards  will  be 
the  primary  beneficiaries  of  this  rule. 
Specifically,  benefits  will  flow  to  some 
concerns  that  are  currently  ineligible  for 
SBIR  awards  solely  because  they  are 
wholly  owned  subsidiaries.  If  the  SEA 
adopts  this  proposal  as  a  final  rule, 
small  concerns  that  are  100%  owned 
and  controlled  by  another  for-profit 
business  concern  that  is  itself  51% 
owned  and  controlled  by  one  or  more 
individuals  who  are  citizens  of,  or 
permanent  resident  aliens  in,  the  United 
States,  will  be  eligible  for  SBIR  awards; 
that  is,  provided  it  meets  the  500 
employees  size  standard  and  any  other 
SBIR  eligibility  requirements. 

The  SBA  cannot  accurately  determine 
how  many  concerns  will  be  competing 
for  SBIR  awards  because  there  are  no 
data  on  business  size  by  organizational 
structure  to  support  a  reasonable 
estimate.  However,  the  SBA  believes 
that  there  are  about  50  to  100  concerns 
that  might  benefit.  The  SBA  bases  this 
estimate  on  the  fact  that  a  small  number 
of  such  concerns  have  made  inquiries 
about  the  program  or  expressed  an 
interest  in  participating.  Also,  SBIR 
Program  managers  have  relayed  to  the 
SBA  their  experiences  with  having  to 
deny  awards  to  those  concerns  that  do 
apply.  The  SBA  believes  that  these 
companies  should  not  be  precluded 
from  participating.  The  SBA  welcomes 
comments  discussing  the  potential 
nimiber  of  concerns  that  could  become 
eligible  under  this  rule  and  on  the  effect 
their  eligibility  would  have  on  other 
small  concerns. 

In  fiscal  year  2002,  SBIR  awards 
totaled  about  5,000  and  $1.5  billion  in 
funding.  The  SBA  estimates  that  as 
much  as  $85  million  could  be  awarded 
aimually  to  newly  eligible  concerns. 
Phase  I  awards  are  as  large  as  $100,000, 
and  Phase  II  awards  can  be  as  high  as 
$750,000.  The  maximum  number  of 
annual  awards  could  be  as  high  as  100, 
a  2%  increase  each  year.  If  the 
maximum  number  of  SBIR  awards  were 
made  for  their  maximum  possible  award 
amounts,  this  could  represent  an 
additional  $85  million  awarded  to  small 
R&D  concerns.  However,  the  average 
SBIR  award  is  about  $300,000,  based  on 
the  SBER  Program's  ciurent  annual 
average  of  approximately  5,000  awards 
and  $1.5  billion.  An  additional  100 
(estimated  maximum  number)  SBIR 
awards  to  R&D  concerns  would  more 
likely  total  about  $30  million.  This, 
rather  than  $85  million,  reflects  the 
more  realistic  benefits  to  the  newly 
eligible  concerns. 


Federal  Government  agencies  with 
SBIR  Programs  will  also  benefit,  because 
they  will  be  able  to  tap  the  resources  of 
small  innovative  firms,  to  facilitate  the 
conversion  of  federally  funded  research 
results  into  commercially  viable 
products  and  services,  and  to  increase 
the  share  of  the  Federal  R&D  budget 
awarded  to  small  businesses,  as 
discussed  in  SBIDA's  legislative  history, 
more  than  they  do  now.  Because  that  is 
Congress'  intent,  the  rule,  if  the  SBA 
adopts  it  as  final,  will  further  help 
Federal  agencies  to  meet  their  mancj^e 
to  assist  small  business  concerns.  There 
could  be  up  to  2%  more  small  business 
concerns  that  receive  SBIR  awards.  Not 
only  will  there  be  more  concerns 
competing  for  SBIR  awards,  but  there 
will  be  more  awards  made  to  more  small 
businesses. 

The  Federal  Government's  increased 
cost  will  equal  the  additional  SBIR 
awards  made  because  more  concerns 
will  be  eligible  under  this  proposed 
rule.  However,  it  will  require  no 
additional  appropriations  for  the 
participating  agencies.  Presently,  some 
SBIR  funds  are  unspent.  Applicants 
with  meritorious  and  feasible  proposals 
are  ineligible  because  they  are  wljolly 
owned  subsidiaries  of  other  concerns, 
not  because  they  with  their  affiliates 
exceed  the  500  employee  size  standard. 
This  rule,  therefore,  may  possibly 
increase  the  cost  to  the  government  by 
up  to  $85  million  per  year  in  funds 
spent.  However,  the  awards  would  come 
from  already  appropriated  and  budgeted 
SBIR  funds,  ordinarily  left  unspent. 

The  SBA  estimates  that  there  will  be 
relatively  few  distributional  effects  if 
this  proposed  rule  is  adopted.  The  50  to 
100  annual  awards  that  are  unawarded 
not  only  do  not  go  to  small  businesses, 
but  they  do  not  go  to  any  concerns. 
Again,  as  stated  above.  The  SBA  caimot 
accurately  determine  how  many 
concerns  might  become  eligible  for 
these  awards,  because  there  are  no  data 
to  support  an  estimate  of  the 
distributional  effects,  but  the  SBA 
believes  it  could  be  no  more  than  100 
awards  made  to  newly  eligible  concerns. 
These  newly  eligible  concerns  may 
obtain  SBIR  funding  that  would 
otherwise  be  awarded  to  existing  small 
concerns.  With  the  relatively  small 
proportion  of  additional  firms  and  the 
fact  that  few  small  concerns  obtain 
multiple  SBIR  awards,  the  SBA  believes 
only  a  few  small  concerns  could  lose 
SBYR  opportunities.  If  so,  it  is  important 
to  note  that  the  newly  eligible  firms  are 
not  more  competitive  due  to  size,  but 
differ  only  on  the  basis  of  organizational 
structure.  The  SBA  specifically  requests 
comments  on  the  proposal's  impact  on 
current  SBIR  participants. 


This  is  not  a  major  rule,  however, 
under  the  Congressional  Review  Act,  5 
U.S.C.  800.  For  purposes  of  the 
Paperwork  Reduction  Act,  44  U.S.C.  Ch. 
35,  the  SBA  has  determined  that  this 
rule  would  not  impose  new  reporting  or^ 
recordkeeping  requirements,  other  than 
those  now  required  of  the  SBA  and 
Federal  agencies  that  request  R&D 
proposals  under  the  SBIR  Program.  For 
purposes  of  Executive  Order  13132,  the 
SBA  has  determined  that  this  rule  does 
not  have  any  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment.  For  purposes  of 
Executive  Order  12988,  the  SBA  has 
determined  that  this  rule  is  drafted,  to 
the  extent  practicable,  in  accordance 
with  the  standards  set  forth  in  that 
order. 

Initial  Regulatory  Flexibility  Analysis 

Under  the  Regulatory  Flexibility  Act, 
the  SBA  has  determined  that  this  rule 
may  have  a  significant  economic  effect 
on  a  substantial  number  of  small 
entities.  The  SBA  estimates  that  an 
additional  50  to  100  small  concerns  may 
become  eligible  for  the  SBIR  Program 
and  obtain  up  to  $85  million  in  frmding 
agreements.  Immediately  below,  the 
SBA  sets  forth  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  this  rule 
providing  the  following:  (1)  The  need 
for  and  objective  of  the  rule;  (2)  a 
description  and  estimate  of  the  number 
of  small  concerns  to  which  the  rule  will 
apply;  (3)  projected  reporting, 
recordkeeping,  and  other  compliance 
requirements  of  the  rule;  (4)  relevant 
Federal  rules  that  may  duplicate, 
overlap  or  conflict  with  the  rule;  and  (5) 
alternatives  to  allow  the  Agency  to 
accomplish  its  regxilatory  objectives 
while  minimizing  th6  impact  on  small 
entities. 

(1)  Need  and  Objective  of  the  Rule 

There  are,  the  SBA  believes,  a  number 
of  concerns  that  are  ciurently  precluded 
fi'om  participating  in  the  SBIR  Program, 
solely  because  of  their  ownership 
structure.  Approximately  50  to  100  SBIR 
awards  go  unawarded  annually  because 
there  are  no  meritorious  and  feasible 
proposals  from  qualified  concerns  that 
could  be  eligible,  except  for  the  fact  that 
they  do  not  meet  the  ownership  criteria 
to  participate  in  the  SBIR  Program. 
Congress,  with  SBIDA,  did  not  define 
what  concerns  were  eligible  based  on 
ownership;  it  stated  that  the  purpose  of 
the  SBIR  Progran)  is  to  increase  the 
share  of  the  Federal  R&D  budget 
awarded  to  small  businesses.  The  SBA 
proposes  to  make  eligible  concerns  that 
are  wholly  owned  by  other  for-profit 
business  concerns  eligible  for  SBIR 
awards.  If  the  parent  concern  is  not 
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organized  for  profit,  the  subsidiary 
would  not  be  eligible  because  not-for- 
profit  entities  are  not  eligible  for  the 
SBIR  Program.  Further,  the  legislative 
history  of  SBIDA  states  that  small 
business  concerns  have  trouble 
competing  with  not-for-profit  entities. 
The  proposed  change  to  size  eligibility 
for  the  SBIR  Program  wrill  more 
accurately  define  the  type  of  small 
concern  that  the  SBA  believes  meets  the 
intent  of  Congress  in  SBIDA. 

(2)  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Rule  Will  Apply 

The  SBA  cannot  determine  precisely 
how  many  concerns  would  become 
eligible  as  a  result  of  this  rule,  if 
adopted,  because  it  has  no  data  on  how 
many  wholly  owmed  subsidiaries  there 
are  in  the  United  States.  In  fiscal  year 
2002,  there  were  about  5,000  annual 
SBIR  awards  for  approximately  $1.5 
billion,  less  than  2%  of  which  are 
multiple  awards.  The  SBA  believes  that 
between  50  to  100  concerns  will  become 
eligible  under  this  rule,  as  discussed 
above. 

The  SBA  believes  that  the  additional 
eligible  concerns  will  not  have  a 
significant  impact  on  existing  small 
concerns.  While  there  are  approximately 
5,000  annual  SBIR  awards,  over  98%  are 
awarded  to  concerns  that  receive  no 
other  awards  during  the  year.  That  is, 
there  are  approximately  4,900  awards  in 
any  given  year  to  approximately  4,900 
individual  concerns.  The  SBA  estimates 
that  there  are  on  average  three  concerns 
competing  for  any  given  award.  There 
would  be,  therefore,  about  15,000 
concerns  seeking  SBIR  awards.  The  SBA 
does  not  believe  that  an  additional  100 
competitors,  about  0.7%,  will  add 
significant  competition  for  SBIR  awards. 

The  SBA  recognizes  that  newly 
eligible  firms  might  be  viewed  as 
competition  for  those  firms  now 
receiving  awards,  because  this  rule 
could  increase  the  number  of  concerns 
eligible  for  SBIR.  However,  newly 
eligible  firms  under  this  rule  will  not  be 
larger  in  size  than  current  participants. 
This  rule  vdll  not  increase  the 
population  of  eligible  firms  by  adding 
larger  concerns;  it  will  only  add 
concerns  with  different  ownership 
structures.  Therefore,  newly  eligible 
concerns  competing  for  SBIR  awards 
will  not  have  the  benefits  that  generally 
accrue  to  larger  concerns.  While  there 
will  be  a  smadl  increase  in  the  number 
of  concerns  competing,  they  will  not  be 
more  competitive  due  to  their  size. 

The  SBA  also  believes  that  many  of 
the  applicants  who  have  been  denied 
SBIR  awards,  or  others  that  do  not 
.apply,  are  wholly  owned  subsidiaries  of 


current  and  past  participants  in  the 
SBIR  Program.  If  the  proposed  rule  is 
implemented  as  final,  wholly  owned 
subsidiaries  of  concerns  that  have  in  the 
past  or  that  now  participate  in  the  SBIR 
Program  can  receive  SBIR  awards, 
provided  they  are  otherwise  eligible. 
The  SBA's  experience  is  that  some  - 
participating  concerns  subcontract,  to 
the  degree  permitted  by  the  Directive, 
some  of  their  projects  to  their 
subsidiaries,  "rhe  SBA  does  not  object  to 
this  practice.  The  SBA  believes  these 
concerns  would  prefer  to  have  their 
subsidiaries  eligible  to  submit  proposals 
and  receive  awards.  Further,  when  the 
parent  concern  is  eligible,  the  SBA  does 
not  consider  its  newly  eligible 
subsidiary  as  adverse  competition  for 
SBIR  Program  awards.  The  SBA  has 
specifically  requested  conunents  on  this 
issue  in  the  Supplementary  Information 
above  to  assess  how  this  proposed  rule 
will  effect  competition  in  the  SBIR 
Program. 

Participating  agencies  have  no  limit  to 
the  number  and  amount  of  awards  they 
may  make  in  a  given  fiscal  year.  The 
agencies  have  goals  and  objectives,  but 
they  are  not  limited  to  those  levels.  This 
rule,  if  the  SBA  adopts  it  as  a  final  rule, 
will  open  up  opportunities  for  more 
small  R&D  concerns  to  participate  in  the 
SBIR  Prograip. 

(3)  Projected  Reporting  or 
Recordkeeping,  or  Other  Compliance 
Requirements  of  This  Rule 

This  proposed  eligibility  requirement 
does  not  impose  any  additional 
reporting,  recordkeeping  or  other 
compliance  requirements  on  small 
entities  for  the  SBA's  programs.  It  also 
does  not  create  additional  costs  6n  a 
business  to  determine  whether  or  not  it 
qualifies  as  a  small  business.  A  business 
need  only  examine  existing  business 
information  to  determine  its  eligibility, 
such  as  its  Federal  tax  returns.  In 
addition,  this  rule  does  not  impose  any 
new  information  collecting 
requirements  from  the  SBA  which 
requires  approval  by  0MB  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501-3520. 

(4)  Relevant  Federal  Rules  That  May 
Duplicate,  Overlap  or  Conflict  With  the 
Rule 

The  SBA's  Small  Business  Size 
Regulations  may  in  some  instances 
overlap  other  Federal  rules  that  use  the 
SBA's  small  business  size  standards  to 
define  a  small  business.  However,  this 
proposed  rule  is  limited  to  a  single 
program  and  does  not  conflict  with 
other  regulatory  requirements,  or  any 
small  business  program,  other  than  ihe 
SBIR  Program's  Policy  Directive. 


However,  if  this  proposed  change  is 
adopted  as  final,  the  SBA  will  amend 
the  Directive  so  that  it  is  consistent  with 
this  rule. 

(5)  Alternatives  To  Allow  the  Agency  To 
Accomplish  Its  Regulatory  Objectives 
While  Minimizing  the  Impact  on  Small 
Entities 

The  SBA  considered  permitting 
concerns  that  are  less  than  wholly 
owned  by  other  concerns,  or  are  owned 
by  more  than  one  other  concern,  to  be 
eligible  for  SBIR  awards.  The  SBA 
believes  that  in  such  cases  it  would  be 
virtually  impossible  to  assure  that  SBIR 
awardees  are  ultimately  at  least  51% 
owned  and  controlled  by  one  or  more 
individuals  who  are  citizens  of,  or 
permanent  resident  aliens  in,  the  United 
States.  To  verify  eligibility  upder  those 
circumstances  could  require  more 
reporting  requirements  for  SBIR 
applicants.  "The  SBA  believes  that  the 
additional  reporting  requirements  from 
applicants  to  prove  their  small  business 
status  would  unnecessarily  biu'den 
small  concerns.  The  SBA  is  also 
concerned  about  how  SBIR  Program 
managers  could  be  assured  that  the 
ultimate  ownership  of  the  awardee  is  an 
eligible  small  business  for  the  SBIR 
Program  under  this  alternative. 
However,  the  SBA  specifically  requests 
comment  on  whether  this  alternative  is 
administratively  feasible. 

List  of  Subjects  in  13  CFR  Part  121 

Administrative  practice  and 
procedure.  Government  procurement. 
Government  property.  Grant  programs — 
business.  Loan  programs — business. 
Reporting  and  recordkeeping 
requirements.  Small  businesses. 

For  the  reasons  set  forth  in  the 
Preairible,  the  SBA  proposes  to  amend 
13  CFR  part  121  as  follows: 

PART  121— SMALL  BUSINESS  SIZE ' 
REGULATIONS 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  632(a).  634(b)(6). 
637(a),  638.  644(c),  and  662(5);  and  Sec.  304. 
Pub.  L.  103-403,  108  Stat.  4175,  4188. 

2.  Revise  §  121.702  to  read  as  follows: 

§  1 21 .702    What  size  standards  are 
applicable  to  the  SBIR  program? 

To  be  eligible  for  award  of  funding 
agreements  in  the  SBA's  Small  Business 
Innovation  Research  (SBIR)  program,  a 
business  concern  must  meet  the 
following  criteria: 
(a)  The  concern  must  be  either: 
(1)  At  least  51  percent  owned  and 
controlled  by  one  or  more  individuals 
who  are  citizens  of  the  United  States,  or 
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permanent  resident  aliens  in  the  United 
States:  or, 

(2)  100  percent  owned  and  controlled 
by  another  business  concern  that  is 
itself  at  least  51  percent  owned  and 
controlled  by  one  or  more  individuals 
who  are  citizens  of  the  United  States,  or 
permanent  resident  aliens  in  the  United 
States;  and 

(b)  Not  have  more  than  500 
employees,  including  affiliates. 

Dated:  April  9.  2003.  » 

Hector  V.  Barreto, 
Administmtur. 

|FR  Doc.  03-14036  Filed  6-3-03;  8:45  am) 
MLUNG  cooe  aO2S-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-Niyi-50-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A300  B2  and  B4;  A300  B4-600,  A300 
B4-600R,  and  A300  F4-600R 
(Collectively  Called  A300-«00);  A310; 
A319;  A320;  A321;  A330;  and  A340 
Series  Airplanes;  Equipped  With  PPG 
Aerospace  Windshields 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A300  B2  and  B4; 
A300  B4-600,  A300  B4-600R.  and  A300 
F4-600R  (collectively  called  A300-600): 
A31Q;  A319;  A320:  A321;  A330;  and 
A340  series  airplanes;  equipped  with 
certain  PPG  Aerospace  windshields. 
This  proposal  would  require 
replacement  of  certain  windshields 
manufactured  by  PPG  Aerospace  with 
new  windshields.  This  action  is 
necessary  to  prevent  failure  of  both 
structural  plies  of  the  windshield 
caused  by  overheating  of  the  power  lead 
wire,  which  could  cause  reduced 
structural  integrity  of  the  windshield 
assembly,  and  consequent  loss  of  the 
windshield  during  flight.  This  action  is 
intended  to  address  the  identifled 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
July  7.  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114, 


Attention:  Rules  Docket  No.  2002-NM- 
50-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent" 
via  fax  or  the  Internet  must  contain 
•'Docket  No.  2002-NM-50-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Rodriguez,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056:  telephone  (425)  227-1137; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  r^ulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 


in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-5O-AD.  "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-50-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  1 'Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A300  B2  and  B4;  A300  B4-600, 
A300  B4-600R,  and  A300  F4-600R 
(collectively  called  A300-600);  A3  ID; 
A319;  A320;  A321:  A330;  and  A340 
series  airplanes:  equipped  with  certain 
windshields  manufactured  by  PPG 
Aerospace.  The  DGAC  advises  that,  after 
landing,  an  operator  reported  breakage 
(failure  of  both  structural  plies)  of  a 
windshield.  Investigations  performed  by 
the  manufacturer  identified  the  cause  of 
the  failure  of  both  structural  plies  as 
abnormal  localized  overheating  of  the 
power  lead  wire  located  between  the 
structural  plies  of  the  windshield.  The 
localized  overheating  was  caused  by 
electrical  arcing  between  the  power  lead 
wires  that  supply  power  to  the  upper 
bus  bar  from  the  terminal  block  due  to 
damage  to  the  wire  during 
manufacturing  rework  in  production. 
During  rework,  the  wire  migrated  away 
from  the  windshield  interlayer  and  was 
accidentally  damaged  by  a  sharp  tool 
during  removal  of  the  windshield 
pressure  seal.  Failure  of  both  structural 
plies  of  the  windshield  caused  by 
overheating  of  the  power  lead  wire,  if 
not  corrected,  could  result  in  reduced 
structural  integrity  of  the  windshield 
assembly,  and  consequent  loss  of  the 
windshield  during  flight. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  the  All  Operators 
Telexes  (AOT)  specified  irj  Table  1  of 
this  AD,  which  describe  procedures  for 
replacement  of  certain  windshields  ^ 
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manufactured  by  PPG  Aerospace  with 
new  windshields.  Accomplishment  of 
the  actions  specified  in  the  AOTs  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  EXjAC 
classified  these  AOTs  as  mandatory  and 
issued  French  airworthiness  directive 
2001-606(8),  dated  December  12,  2001, 
in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

The  Airbus  AOTs  reference  PPG 
Aerospace  Service  Bulletin  NP-1 75201- 
56-001,  dated  September  26,  2001,  as  an 
additional  source  of  service  information 
for  accomplishing  the  replacement 
proposed  in  this  AD. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 


agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  We  have  examined  the 
findings  of  the  DGAC,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  these  type  designs  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  designs  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  AOTs  described  previously. 

Clarificatioa  of  AOT  Document  Number 

Operators  should  note  that  the  French 
airworthiness  directive  incorrectly 
references  the  document  nimiber  for  the 
AOT  applicable  to  Model  A300-600 
series  airplanes  as  Airbus  AOT  A300- 


56A6004.  The  correct  document  nimiber 
is  A300-600-56A6004. 

Cost  Impact 

We  estimate  that  622  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  Currently,  there  are  no 
Model  A340  series  airplanes  on  the  U.S. 
registry. 

The  following  table  shows  the 
estimated  cost  impact  to  do  the    ' 
proposed  actions  for  airplanes  affected 
by  this  proposed  AD.  The  following 
table  also  shows  the  estimated  cost 
impact  for  Model  A340  series  airplanes 
affected  by  this  proposed  AD,  should  an 
affected  airplane  be  imported  and 
placed  on  the  U.^.  Register  in  the  future. 
The.  average  labor  rate  is  $60  per  work 
hoiu",  and  there  are  2  windshields  per 
airplane.  The  estimated  maximum  cost 
for  all  airplanes  affected  by  this 
proposed  AD  is  $11,979,720  (assuming 
both  windshields  must  be  replaced  on 
all  affected  airplanes);  however,  some 
warranty  relief  may  be  available. 


Model 

Number  of 

U.S.-registered 

airplanes 

Work  hours       !        Parts  cost        !     Maximum  cost 
per  windshield     i     per  windshield           per  airplane 
(estimated)              (estimated)              (estimated) 

A300  B2  and  B4.  A300-600,  A310,  A319.  A320,  A321,  A330 

A340 

622 
0 

8                      S9.150                    $19,260 

8                       9,150                     19.260 

1 

The  cost  impact  figiu^s  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions.  The 
manufacturer  may  cover  the  cost  of 
replacement  parts  associated  with  this 
proposed  AD,  subject  to  warranty 
conditions.  As  a  result,  the  costs 
attributable  to  the  proposed  AD  may  be 
less  than  stated  above. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 


between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  liave  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
114  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701.  . 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus:  Docket  2002-NfM-50-AD. 

Applicability:  Airplanes  listed  in  Table  1  of 
this  AD,  certified  in  any  category,  as  follows: 
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Table  1  .—Applicability 


Model- 


Equipped  with  PPG  Aerospace  windshields  having — 


Part  ftos.  (P/N)— 


And  Serial  Nos.  (S/N)  as  listed  in — 


A300  82  and  B4  series  airplanes  NP-1 75201-1 

i      175201-4. 
A300  84-600,  A300  B4-600R,  and  A300  F4- 
600R  (collectively  called  A300-600  airplanes. 
A310  series  airplanes  


A319.  A320,  and  A321  series  airplanes 

A330  series  airplanes 

A340  series  airplanes  


NP-1 75201-2, 
NP-1 75201 -2, 
NP-1 75201 -2, 


or 

or 
or 


NP- 
NP- 
NP- 


NP-1 75201-1 

175201-4. 
NP-1 75201-1 

175201-4. 
NP-165311-2,  NP-165311-3,  NP-165311-4. 

NP-165311-5.  or  NP-165311-6. 
NP-1 75201-1.       NP-1 75201-2,       or      NP- 

175201-4. 
NP-1 75201-1,       NP-1 75201 -2,       or      NP- 

175201-4. 


_L 


Airbus   All  Operators   Telex   A300-56A001 1 , 

dated  Octot)er  2,  2001. 
Airbus     All     Operators     Telex     A300-600- 

56A6004,  dated  October  2,  2001. 
AirtHJS  All   Operators  Telex  A310-56A2005, 

dated  October  2,  2001. 
Airbus  All  Operators  Telex   A320-56A1010. 

Revision  01.  dated  October  1,  2001. 
Airbus   All  Operators   Telex   A330-56A3005, 

dated  October  2.  2001 . 
Airbus  All  Operators  Telex  A340-56A4005, 

dated  October  2,  2001. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subjec:t  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  both  structural  plies 
of  the  windshield  caused  by  overheating  of 
the  power  lead  wire,  which  could  cause 
reduced  structural  integrity  of  the  windshield 
assembly,  and  consequent  loss  of  the 
windshield  during  flight,  accomplish  the 
following: 

Windshield  Replacement 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  replace  windshields 
manufactured  by  PPG  Aerospace  having 
certain  P/Ns  and  S/Ns  listed  in  the  applicable . 
Airbus  all  operators  telex  (ACT)  listed  in 
Table  1  of  this  AD  with  new  windshields,  per 
the  applicable  Airbus  ACT  listed  in  Table  1 
of  this  AD. 

Note  2:  The  Airbus  AOTs  reference  PPG 
Aerospace  Service  Bulletin  NP-1 75201-56- 
001,  dated  September  26,  2001,  as  an 
additional  source  of  service  information  for 
accomplishing  the  replacement  required  by 
this  AD. 

Part  Installation  ' 

(b)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  on  any  airplane  a 
windshield  manufactured  by  PPG  Aerospace 
having  a  certain  P/N  and  S/N  listed  in  the 
applicable  AOT  listed  in  Table  1  of  this  AD. 

Altfemative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 


International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2001- 
R06(B).  dated  December  12,  2QQ1.     . 

Issued  in  Renton,  Washington,  on  May  28, 
2003. 

Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service.. 

[FR  Doc.  03-13977  Filed  6-3-03;  8:45  am] 
MLUNO  cooe  4aiO-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-325-AD] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  717-200  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 


McDonnell  Douglas  Model  717-200 
airplanes.  This  proposal  would  require 
revising  the  Airworthiness  Limitations 
Section  of  the  Instructions  for 
Continued  Airworthiness  to  incorporate 
new  removal  limits  for  certain 
components  of  the  flap  system  and  to 
reduce  the  interval  of  inspections  for 
fatigue  cracking  of  certain  principal 
•  structural  elements  (PSEs).  This  action 
is  necessary  to  detect  and  correct  fatigue 
cracking  of  certain  safe-life  structure 
and  certain  PSEs,  which  could 
adversely  affect  the  structural  integrity 
of  the  airplane.  This  action  is  intended 
to  address  the  identified  unsafe 
condition. 

DATES:  Comments  must  be  received  by 
July  21.  2003. 

ADDRESSES:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
325-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Conunents  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-325-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCn  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulev2U'd,  Long  Beach,  California 
90846.  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
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examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Moreland,  Aerospace 
Engineer,  Airframe  Branch,  ANM-120L, 
FAA.  Los  Angeles  Aircraft  Certification 
Office.  3960  Paramount  Boulevard. 
Lakewood,  California  90712-4137; 
telephone  (562)  627-5238;  fax  (562) 
627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  conunents  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  a^  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-325-AD." 
The  postcard  will  be  date  stamped  and 
retiuned  to  the  comraenter. 

AvaUability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 


FAA,  Transport  Airplane  Directorate. 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-325-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

As  service  experience  is  accumulated 
on  airplanes  or  as  the  result  of  post- 
certification  testing  and  evaluation,  it 
may  become  necessary  to  revise  removal 
limits  for  removal  of  certain  life-limited 
components  of  the  airplane  or  revise  the 
interval  for  certain  structural 
inspections  in  order  to  ensure  the 
continued  structiual  integrity  of  the 
airplane.  The  manufacturer  may  revise 
the  Airworthiness  Limitations 
dociunent  to  include  more  restrictive 
life  linuts  or  revise  repetitive  intervals 
for  certain  non-destructive  inspection 
(NDI)  techniques  and  procedures  for 
each  principal  structural  element  (PSE). 
For  the  purposes  of  this  airworthiness 
directive,  a  PSE  is  defined  as  an  element 
of  structure  that  contributes 
significantly  to  carrying  flight,  groimd, 
and  pressurization  loads.  If  a  failure 
occurs  on  any  of  those  PSEs,  it  could 
adversely  affect  the  structural  integrity 
of  the  airplane. 

Boeing  has  completed  analyses  of 
certain  safe-life  structvue  on  Model  717- 
200  airplanes.  The  results  of  these 
analyses  indicate  that  removal  limits  of 
certain  components  of  the  flap  system 
must  be  revised.  Additionally,  new  data 
alsp  indicate  that  the  interval  for 
inspections  to  detect  fatigue  cracking  for 
certain  PSEs  also  must  be  revised. 

The  actions  specified  by  the  proposed 
AD  are  intended  to  detect  fatigue 
cracking  of  certain  safe-life  stnictiu« 
and  certain  PSEs  and  to  require  removal 
of  certain  safe-life  structure  in  a  timely 
maimer.  Such  fatigue  cracking,  if  not 
detected  and  corrected,  could  adversely 
affect  the  structural  integrity  of  the 
airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  717-200  Airworthiness 
Limitations  Instructions  (ALI),  Boeing 
Report  Number  MDC-96K9063, 
Revision  3,  dated  August  2002,  Among 
other  things.  Revision  3  contains 
mandatory  removal  limits  for  certain 
components  of  the  flap  system  and 
revises  some  intervals  for-inspections 
for  fatigue  cracking  of  certain  PSEs. 
Additionally,  Revision  3  corrects  certain 
part  niunbers  specified  in  an  earlier  ALI 
revision,  adds  some  flap  idler  hinge 
parts  to  the  PSE  removal  limits,  and 
corrects  some  typographical  errors  that 
appeared  in  an  earlier  ALI  revision. 
Accomplishment  of  the  actions 
specified  in  the  ALI  is  intended  to 


adequately  address  the  identified  unsafe 
condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  operators  to  revise  the  Boeing 
717-200  ALI  to  incorporate  Boeing  . 
Report  Number  MDC-96K9063, 
Revision  3,  dated  August  2002. 

Changes  to  14  CFR  Part  39/E£Eect  on  the 
Proposed  AD 

On  July  10.  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  special  flight  permits  and 
alternative  methods  of  compliance. 
Because  we  have  now  included  this 
material  in  part  39.  we  no  longer  need  . 
to  include  it  in  each  individual  AD. 

Cost  Impact 

There  are  approximately  133  Model 
717-200  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  108  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $6,480,  or 
$60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiu«  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 
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For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "signiHcant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701 

S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2001-NM-325- 
AD. 

Applicability:  All  Model  717-200 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  requires  revisions  to 
certain  operator  maintenance  documents  to 
include  new  inspections.  Compliance  with 
these  inspections  is  required  by  14  CFR 
91.403(c).  For  airplanes  that  have  been 
previously  modified,  altered,  or  repaired  In 
'the  areas  addressed  by  these  inspections,  the 
operator  may  not  be  able  to  accomplish  the 
inspections  described  in  the  revisions.  In  this 
situation,  to  comply  with  14  CFR  91.403(c). 
the  operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  a  description  of 
changes  to  the  required  inspections  that  will 
ensure  the  continued  damage  tolerance  of  the 
affected  structure.  The  FAA  has  provided 
guidance  for  this  determination  in  Advisory 
Circular  (AC)  25-1529. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  of 
certain  safe-life  structure  and  certain 
principal  structural  elements,  which  could 
adversely  affect  the  strudural  integrity  of  the 
airplane:  accomplish  the  following: 


Revising  Airworthiness  Limitations  Section 

(a)  Within  IBO  days  after  the  effective  date 
of  this  AD.  revise  the  Airworthiness 
Limitations  Section  of  the  Instructions  for 
Continued  Airworthiness,  Airworthiness 
Limitations  Instructions  (ALI).  in  accordance 
with  Boeing  Report  No.  MDC-96K9063. 
Revision  3.  dated  August  2002. 

(b)  Except  as  provided  by  paragraph  (c)  of 
this  AD:  After  the  actions  specified  in 
paragraph  (a)  of  this  AD  have  been 
accomplished,  no  alternative  inspection 
intervals.or  removal  times  may  be  approved 
for  the  safe-life  limited  parts  specified  in 
Boeing  Report  No.  MDC-96K9063.  Revision 
3,  dated  August  2002. 

Alternative  Methods  of  Compliance 

(c)  In  accordance  with  14  CFR  39.19.  the 
Manager.  Los  Angeles  Aircraft  Certification 
Office  (ACO).  FAA.  is  authorized  to  approve 
alternative  methods  of  compliance  for  this 
AD. 

Issued  in  Renton.  Washington,  on  May  28. 
2003. 

Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-13978  Filed  6-3-03;  8:45  am) 
BILUNG  CODE  4910-1  »-P  ' 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-CE-16-AD]  ^ 

RIN  2120-AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  Model  1900, 1900C, 
and  1900D  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACnON:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
supersede  Airworthiness  Directive  (AD) 
97-22-16.  which  applies  to  certain 
Raytheon  Model  1900,  1900C,  and 
1900D  airplanes.  AD  97-22-16 
currently  requires  you  to  replace  the 
bearings  on  the  vent  blower  assemblies 
with  improved  design  bearings  and 
install  a  thermal  protection  device  for 
the  vent  blowers.  That  AD  resulted  from 
reports  of  vent  blower  assembly 
bearings  seizing  and  locking  the  blower 
motor  on  several  of  the  affected 
airplanes.  This  proposed  AD  is  the 
result  of  reports  that  vent  blower 
assemblies  modified  in  accordance  with 
AD  97-22-16  are  still  malfunctioning. 
This  proposed  AD  would  retain  the 
actions  required  in  AD  97-22-16  for 
certain  vent  blower  assemblies  and 
require  you  to  incorporate  furthei 


product  improvement  modifications  on 
all  affected  vent  blower  assemblies.  The 
actions  specified  by  this  proposed  AD 
are  intended  to  prevent  smoke  from 
entering  the  cockpit  and  cabin  due  to 
the  ciurent  configiuation  of  vent  blower 
assemblies,  which  could  result  in  the 
pilot  becoming  incapacitated  or 
impairing  her/his  judgment.  Such  a 
condition  could  lead  to  the  pilot  not 
being  able  to  make  critical  flight  safety 
decisions  and  result  in  loss  of  control  of 
the  airplane. 

DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  August  4,  2003. 
ADDRESSES:  Submit  comments  to  FAA. 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2003-CE-16-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket@faa.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  2003-CE-16-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCII  text. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from 
Raytheon  Aircraft  Company,  9709  E. 
Central,  Wichita,  Kansas  67201-0085; 
telephone:  (800)  429-5372  or  (316)  676- 
3140.  You  may  also  view  this 
information  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Withers,  Aerospace  Engineer,  Wichita 
Aircraft  Certification  Office,  FAA,  1801 
Airport  Road,  Wichita,  Kansas  67209; 
telephone:  (316)  946-4196;  facsimile: 
(316)  946-4107. 

SUPPLEMENTARY  INFORMATION:  - 

Conunents  Invited 

How  Do  I  Comment  on  This  Proposed 
AD? 

The  FAA  invites  conunents  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or         , 
arguments  you  choose.  You  need  to 
include  the  proposed  rule's  docket 
number  and  submit  your  comments  to 
the  address  specified  under  the  caption 
ADDRESSES.  We  will  consider  all 
comments  received  on  or  before  the 
closing  date.  We  may  amend  this 
proposed  rule  in  light  of  comments 
received.  Factual  information  that 
supports  your  ideas  and  suggestions  is 
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extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  There  Any  Specific  Portions  of  This 
Proposed  AD  I  Should  Pay  Attention  to? 

The  FAA  specifically  invites 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modify  the  rule.  You 
may  view  all  comments  we  receive 
before  and  after  the  closing  date  of  the 
rule  in  the  Rules  Docket.  We  will  file  a 
report  in  the  Rules  Docket  that 
summarizes  each  contact  we  have  with 
the  public  that  concerns  the  substantive 
parts  of  this  proposed  AD. 

How  Can  I  Be  Sure  FAA  Receives  My 
Comment? 

If  you  want  FAA  to  acknowledge  the 
receipt  of  your  mailed  comments,  you 
must  include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  2003-CE-16- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Discussion 

Has  FAA  Taken  Any  Action  to  This 
Point? 

Reports  of  the  vent  blower  assembly 
beeirings  seizing  and  locking  the  blower 
motor  on  several  Raytheon  Model  1900, 
1900C,  and  1900D  airplanes  caused  us 
to  issue  AD  97-22-16,  Amendment  39- 
10187  (62  FR  58894,  October  31,  1997^ 
AD  97-22-16  currently  requires  the 
following  on  certain  Raytheon  Model. 
1900,  1900C,  and  19000  airplanes: 
— Incorporating  a  modification  to 
replace  the  bearings  in  the  vent 
blower  assemblies  with  improved 


design  bearings  (Electromech 
Technologies  Kit  No.  EM630-201-1 
or  EM630-201-2  (as  appropriate  for 
the  blower  serial  number));  and 
— rlnstalling  a  thermal  protection  for  the 
vent  blowers  (filectromech 
Technologies  Kit  No.  EM630-201-1 
or  EM630-201-2  or  Advanced 
hidustries  Kit  No.  BC80A905  (as 
appropriate  for  the  blower  serial 
number)}. 

What  Has  Happened  Since  AD  97-22- 
16  To  Initiate  This  Proposed  Action? 

The  FAA  has  received  reports  that 
vent  blower  assemblie)5  modified  in 
accordance  with  AD  97-22-16  are  still 
malfiuictioning. 

Is  There  Service  Information  That 
Applies  to  This  Subject? 

Raytheon  has  issued  Mandatory 
Service  Bulletin  SB  21-3448,  Issued: 
October,  2002. 

What  Are  the  Provisions  of  This  Service 
Information? 

This  service  bulletin  includes 
procedures  for  incorporating 
Electromech  Technologies  Modification 
Kit  No.  P/N  630-203-1  and  Advanced 
Industries  Modification  Kit  No.  Kit  No. 
P/N  BC80A-901-3. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
Proposed  AD 

What  Has  FAA  Decided? 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
V  we  have  determined  that: 
— The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Raytheon  Model  1900, 


1900C,  and  1900D  airplanes  of  the 
same  type  design; 

— ^The  actions  specified  in  AD  97-22-16 
and  the  previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 

— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  Would  This  Proposed  AD  Require? 

This  proposed  AD  would  supersede    . 
AD  97-22-16  with  a  new  AD  that  would 
retain  the  actions  required  in  AD  97- 
22-16  for  certain  vent  blower 
assemblies  and  cequire  you  to 
incorporate  further  product 
improvement  modifications  for  all 
affected  vent  blower  assemblies. 

How  Does  the  Revision  to  14  CFR  Part 
39  Affect  This  Proposed  AD? 

On  July  10,  2002,  FAA  published.a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs 
FAA's  AD  system.  This  regulation  now 
includes  material  that  relates  to  special 
flight  permits,  alternative  methods  of 
compliance,  and  altered  products.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39,  we  will 
not  include  it  in  future  AD  actions. 

Cost  Impact 

How  Many  Airplanes  Would  This 
Proposed  AD  Impact? 

We  estimate  that  this  proposed  AD 
affects  300  airplanes  in  the  U.S.  registry. 

What  Would  Be  the  Cost  Impact  of  This  -' 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 

We  estimate  the  following  costs  to 
aceomplish  this  proposed  modification: 


Labor  cost 

Parts  cost 

Total  cost          ^^,^3,  j,Q5,  ^  U.S. 
aiffane      ;             °P«^«'°^ 

3  workhours  x  $60  per  hour  =  $180  

$415  (for  txjth  the  forward  and  aft  ventilation  blower  assem- 
blies). 

$595           $595  X  300  =  $178,500 

1 

•1 

Regulatory  Impact 

Would  This  Proposed  AD  Impact 
Various  Entities? 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Ord^r  13132. 


Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  action  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 


regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
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proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  .39 
continues  to  read  as  follows: 

Authority:  49  U.S.Q  106(g).  40113.  44701. 
§39.13    [Antended] 

2.  FAA  amends  §  39.13  by  removing 
Airworthiness  Directive  (AD)  97-22-16, 
Amendment  39-10187  (62  PR  58894. 
October  31, 1997),  and  by  adding  a  new 
AD  to  read  as  follows: 


Raytheon  Aircraft  Company:  E)ocket  No. 

2003-CE-16-AD;  Supersedes  AD  97-22- 
16.  Amendment  39-10187. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplane 
models  and  serial  numbers  that  are: 

(1)  Certificated  in  any  category:  and 

(2)  Equipped  with  vent  blower  assembly, 
part  number  114-380028-1, 

114-380028-3,  114-380028-5,  or  114- 
380028-7. 


Model 


1900 

1900C 

1900(C-12J) 
1900D 


Serial  Nos. 


UA-3. 

UB-1  through  UB-74  and 
UC-1  through  UC-174. 
UD-1  through  UD-6. 
UE-1  through  UE^27. 


(bl  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the  . 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are'intended 
to  prevent  smoke  from  entering  the  cockpit 
and  cabin  due  to  the  current  configuration  of 
vent  blower  assemblies,  which  could  result 
in  the  pilot  becoming  incapacitated  or 
impairing  his/her  judgment.  Such  a 
condition  could  lead  to  the  pilot  not  being 
able  to  make  critical  flight  safety  decisions 
and  result  in  loss  of  control  of  the  airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accoinplish  the  following: 


Actions 


Ck)mpliance 


(1)  Check  tt)e  maintenance  records  to  deter- 
mine if  a  pan  number  (P/N)114-380028-1, 
114-380028-3.  114-380028-5,  or  114- 
380028-7  ventilation  blower  assembly  is  In- 
stalled. 


(2)  If.  by  ct)ecKing  the  maintenance  records, 
the  owner/operator  can  definitely  show  that  a 
P/N  114-380028-1.  114-380028-3.  114- 
380028-5.  or  114-38002ft-7  ventilation 
bk)wer  assemt>ly  is  not  Installed,  no  further 
action  Is  required  by  this  AD.  Make  an  entry 
into  the  aircraft  records  showing  compliance 
with  this  portion  of  the  AD  In  accordance  with 
section  43.9  of  the  Federal  Aviation  Regula- 
.tions(14CFR43.9). 


(3)  If,  by  checking  \he  maintenance  records, 
the  owner/operator  can  definitely  show  that  a 
P/N  114-380028-1.  114-380028-3,  114- 
380028-5,  or  114-380028-7  ventilation 
bk)wer  assembly  Is  Installed,  accomplish  the 
folk>wing  for  each  P/N; 

(i)  P/N  114-380028-1:  modrty  In  accordance 
with  Raytheon  ServKe  Bulletin  No.  2721, 
Issued:  January.  1997.  prior  to  IfKorporating 
'^  Electromechanc  Technologies  Modifk:ation 
Kit  No.  P/N  630-203-01  and  changing  the  P/ 
Nto  114-380028-11 

(li)  P/N  114-380028-3:  Incorporate  Advanced 
Industries  Moditk:atlon  Kit  No.  P/N  BC80A- 
901-3  and  change  the  P/N  to  114-380028- 
9. 

(lii)  P/N  1 14-380028-5  with  a  serial  number  (S/ 
N)  of  2162  or  above  or  with  a  S/N  of  2162 
with  an  "A"  suffix:  no  modifk:atk)n  is  re- 
quired. Change  the  part  number  to  114- 
380028-11  and  make  an  entry  Into  the  air- 
craft records  that  shows  compliance  with  this 
portion  of  the  AD  In  accordance  with  sectkm 
43.9  of  tfie  Federal  Aviation  Regulatksns  (14 
CFR  43.9). 


Within  the  next  800  hours  time-in-wlth  servk^ 
(TIS)  after  the  effective  date  of  this  AD.  un- 
less already  accomplished. 


Procedures 


In  accordance  Raytheon  Aircraft  Mandatory 
Service  Is  Bulletin  SB  21-3448.  Issued:  Oc- 
tot>er.  2002.  The  owner/operator  holding  at 
least  a  private  pilot  certificate  as  authorized 
by  sectkjn  43.7  of  the  Federal  Aviation  Reg- 
ulattons  (14  CFR  43.7)  may  perfom  this 
check. 


Prk>r  to  furtfwr  flight  after  tfte  maintenance  The  owner/operator  holding  at  least  a  private 
records  check  required  In  paragraph  (d)(1)  pilot  certifk:ate  as  authorized  by  section 
of  this  AD  ,  43.7  of  the  Federal  Aviation  Regulations  (14 

CFR  43.7)  may  perform  this  check. 


Accomplish  alt  modifk:atk>ns  prior  to  furttier 
flight  after  the  maintenance  check  required 
in  paragraph  (d)(1)  unless  already  accom- 
plished. 


In  accordance  with  Raytheon  Aircraft  Manda- 
tory Servk:e  Bulletin  SB  21-3448.  Issued: 
Octot)er.  2002.  and  Raytheon  Sen/Ice  Bul- 
letin No.  2721,  Issued:  January,  1997. 
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Actions 

Compliance 

Procedures 

(iv)  P/N  114-380028-5  with  a  S/N  prior  to 
2162  wittwut  an  "A"  suffix:  Incorporate 
Electromechanlc  Technologies  Modification 
Kit  No.  P/N  630-203-01  and  change  the  P/N 
to  114-380028-11. 

(v)  P/N  114-380028-7:  Incorporate  Advanced 
Industries  Modification  Kit  No.  P/N  BC80A- 
901-3  and  change  the  P/N  to  114-380028- 
9. 

V 

* 

(4)  If  the  pilot  cannot  definitely  show  that  a  P/N 
114-380028-1,  114-380028-3,  114- 
380028-5,  or  114-380028-7  ventilation 
blower  assembly  is  Installed  through  the 
maintenance  records  check,  an  appro- 
priately-rated mechanic  must  perform  an  in- 
spection to  detemiine  the  P/N  of  the  installed 
ventilation  blower  assembly  and  accomplish 
the  applicable  modification  required  In  para- 
graphs (d)(2)(i),  (d)(2)(ll),  (d)(2)(iil),  (d)(2)(lv). 
and  (d)(2)(v)  of  this  AD. 

Inspect  within  the  next  800  hours  TIS  after  the 
effective  date  of  this  AD.  Perform  all  modi- 
fications prior  to  further  filght. 

* 

• 

• 
% 

In  accordance  with  Raytheon  Aircraft  Manda- 
tory Servwe  Bulletin  SB  21-3448.  Issued: 
Octot)er.  2002,  and  Raytheon  Service  Bul- 
letin No.  2721,  Issued:  January.  1997. 

* 

(5)  Do  not  Install  any  P/N  114-380028-1,  114- 
380028-3,  114-380028-5,  or  114-380028-7 
ventilation  blower  assembly,  unless  It  has 
been  modified  as  specified  in  paragraphs 
(d)(2)(i),  (d)(2)(il),  (d)(2)(lli).  (d)(2)(iv),  and 
(d)(2)(v)  oi  this  AD. 

As  of  the  effective  date  of  this  AD  ..- 

In  accordance  with  Raytheon  Aircraft  Manda- 
tory Service  Bulletin  SB  21-3448,  Issued: 
October,  2002,  and  Raytheon  Service  Bul- 
lefin  No.  2721.  Issued:  January.  1997. 

• 

(e)  Can  I  comply  with  this  AD  in  any  other 
way? 

(1)  To  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time, 
follow  the  procedures  in  14  CFR  39.19.  Send 
these  requests  to  the  Manager,  Wichita 
Aircraft  Certification  Office  (AGO).  For 
information  oil  any  already  approved 
alternative  methods  of  compliance,  contact 
Dan  Withers,  Aerospace  Engineer,  Wichita 
Aircraft  Certification  Office.  FAA.  1801 
Airport  Road.  Wichita.  Kansas  67209; 
telephone:  (316)  946-4196;  facsimile:  (316) 
946-4107. 

(2)  Alternative  methods  of  corfipliance 
approved  in  accordance  with  AD  97-22-16, 
which  is  superseded  by  this  AD,  are  not 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

(f)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
Raytheon  Aircraft  Company,  9709  E.  Central, 
Wichita,  Kansas  67201-0085;  telephone: 
(800)  429-5372  pr  (316)  676-3140.  You  may 
view  these  documents  at  FAA,  Central 
Region,  Office  of  the  Regional  Counsel,  901 
Locust,  Room  506,  Kansas  City,  Missouri 
64106. 

(g)  Does  this  AD  action  affect  any  existing 
AD  actions?  This  amendment  supersedes  AD 
97-22-16,  Amendment  39-10187. 

Issued  in  Kansas  City,  Missouri,  on  May 
28,  2003. 

David  R.  Showers, 

Acting  Manager,  Small  Airplane  Directorate, 
.Aircraft Certification  Service.. 
[PR  Doc.  03-13979  Filed  6-3-03;  8:45  am] 
BILUNG  CODE  4910-19-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-CE-22-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Mitsubishi 
Heavy  Industries,  Ltd.,  MU-2B  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM).  ■ 

SUMMARY:  This  document  proposes  to 
supersede  Airworthiness  DiretAive  (AD) 
97-20-14,  which  applies  to  all 
Mitsubishi  Heavy  Industries,  Ltd. 
(Mitsubishi)  MU-2B  series  airplanes. 
AD  97-20-14  currently  requires 
incorporating  information  into  the 
Limitations  Section  of  the  Airplane 
Flight  Manual  (AFM)  that  would  require 
pilot  training  before  flight  into  known  or 
forecast  icing  conditions  after  a  certain 
date.  AD  97-20-14  was  the  result  of  the 
Federal  Aviation  Administration's 
analysis  that  the  training  level  of  the 
pilots-in-command  (PIC)  of  the  MU-2B 
series  airplanes  made  it  difficult  for 
pilots  to  recognize  adverse  operating 
conditions  and  operate  safely  while 
fljdng  in  icing  conditions.  Since 
issuance  of  AD  97-20-14,  a  new 
training  video  has  been  developed  that 
includes  information  that  is  critical  to 


safety  of  the  MU-2B  series  airplanes. 
This  proposed  AD  -would  require 
updating  the  AFM  information  to 
require  this  new  video  as  the  mandatory 
pilot  training.  The  actions  specified  by 
this  proposed  AD  are  intended  to 
decrease  the  chance  of  icing-related 
incidents  or  accidents  of  the  MU-2B 
series  airplanes  due  to  pilot  error. 

DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  August  5,  2003. 

ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Coimsel,  Attention:  Rules  Docket  No. 
2003-CE-22-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
' 9-ACE-7-Docket@faa.gov^  Comments 
sent  electronically  must  contain 
"Docket  No.  20G3-CE-22-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  In 
Microsoft  Word  97  for  Windows  or 
ASCn  text. 

You  may  view  information  related  to 
this  proposed  AD  at  the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Contact  one  of  the  following  for 
questions  or  more  information  related  to 
this  subject: 
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— For  General  Icing  Related  Questions: 
Mr.  Paul  Pellicano.  Aerospace 
Engineer  (Icing  Specialist).  Atlanta 
Aircraft  Certification  Office,  FAA, 
One  Crown  Center,  1895  Phoenix 
Boulevard,  Suite  450,  Atlanta,  Georgia 
30349:  telephone:  (770)  703-6064: 
facsimile:  (770)  703-6097; 

— For  Questions  Relating  to  Airplanes 
on  Type  Certificate  Data  Sheet  (TCDS) 
A2PC:  Mr.  Carl  Fountain,  Aerospace 
Engineer.  Los  Angeles  Aircraft 
Certification  Office,  FAA,  3960 
Paramount  Boulevard,  Lakewood, 
California  90712:  telephone:  (562) 
627-5222:  facsimile:  (562)  627-5228; 


or 


— For  Questions  Relating  to  Airplanes 
on  TCDSAIOSW:  Mr.  Werner  Koch. 
Aerospace  Engineer,  FAA,  Airplane 
Certification  Office,  2601  Meacham 
BdUievaxd.  Fort  Worth.  Texas  76193- 
0150;  telephone:  (817)  222-5133; 
facsimile:  (817)  222-5960. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  Do  I  Comment  on  This  Proposed 
AD? 

The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  proposed  rule's  docket 
number  and  submit  your  comments  to 
the  address  specified  under  the  caption 
ADDRESSES.  We  will  consider  all 
comments  received  on  or  before  the 
closing  date.  We  may  amend  this 
proposed  rule  in  light  of  comments 
received.  Factual  information  that 
supports  your  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  There  Any  Specific  Portions  of  This 
Proposed  AD  I  Should  Pay  Attention  to? 

The  FAA  specifically  invites 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modify  the  rule.  You 
may  view  all  comments  we  receive 
before  and  after  the  closing  date  of  the 
rule  in  the  Rules  Docket.  We  will  file  a 
report  in  the  Rules  Docket  that 
simimarizes  each  contact  we  have  with 
the  public  that  concerns  the  substantive 
parts  of  this  proposed  AD. 

How  Can  I  Be  Sure  FAA  Receives  My 
Comment? 

If  you  want  FAA  to  acknowledge  the 
receipt  of  your  mailed  comments,  you 
must  include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 


"Comments  to  Docket  No.  2003-CE-22- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Discussion 

Has  FAA  Taken  Any  Action  to  This 
Point? 

Analysis  that  the  training  level  of  the 
pilots-in-command  (PIC)  of  the  MU-2B 
series  airplanes  made  it  difficult  for 
them  to  recognize  adverse  operating 
conditions  and  operate  safely  while 
flying  in  icing  conditions  caused  FAA  to 
issue  AD  97-20-14.  Amendment  39- 
10150  (62  FR  51594,  October  2.  1997). 
AD  97-20-14  currently  requires 
incorporating  information  into  the 
Limitations  Section  of  the  Airplane 
Flight  Manual  (AFM)  that  requires  pilot 
training  before  further  flight  into  known 
or  forecast  icing  conditions  after  a 
certain  date.  This  AFM  limitation 
consists  of  tlie  following: 

On  or  after  November  15,  1997,  no  person 
may  serve  as  pilot-in-comAiand  (PIC)  of  a 
Mitsubishi  MU-2B  series  airplane  in  a  flight 
into  known  or  forecast  icing  conditions, 
unless  the  PIC. has  received  the  following 
training  since  the  beginning  of  the  24th 
calendar  month  before  the  scheduled  flight: 
FAA-approved  Biennial  Icing  Awareness 
Training  (lAT).  Mitsubishi  Training  Video 
No.  YET-97336.  This  eight-hour  training 
became  available  September  22, 1997,  and  is 
provided  by  Mitsubishi  Heavy  Industries  at 
no  cost,  as  part  of  the  Mitsubishi  Systems 
Review  (MSR)  program.  To  sign  up  for  the 
planned  training  schedules  or  to  arrange 
training  at  a  more  convenient  time  and 
location,  contact  Mitsubishi  at  (972)  980- 
5001.  Training  is  also  available  at  the  Flight 
Safety  International  (Houston)  and  Reese 
Howell  Enterprises  training  facilities.- 
Mitsubishi  will  provide  pilot  log  book  , 
endorsements  upon  the  completion  of  this 
training.  Please  note  that  all  operators  of  the 
affected  airplanes  must  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  aware  of  this  requirement. 

What  Has  Happened  Since  AD  97-20- 
14  To  Initiate  This  Proposed  Action? 

Since  issuance  of  AD  97-20-14, 
Mitsubishi  has  developed  a  new 
training  video,  and  FAA  has  determined 
that  it  includes  information  that  is 
critical  to  the  safety  of  the  MU-2B  series 
airplanes.  This  information  includes: 
— Procedures  to  recognize  severe  icing 
conditions  that  may  overpower  the 
propeller  ice  protection  system  and 
result  in  rapid  airspeed  loss  without 
significant  airframe  ice  accretion; 
— Pneumatic  deicing  boot  activation 
procedures  as  required  by  AD  2000- 
02-25.  Amendment  39-11543  (65  FR 
5422,  February  4,  2000);  and 
— A  clarified  definition  of  icing 
conditions  that  is  critical  for 
operation  of  the  engine  ice  protection 
system. 


The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  this 
Proposed  AD 

What  Has  FAA  Decided? 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
we  have  determined  that: 
— The  unsafe  condition  referenced  in 
this  dociunent  exists  or  could  develop 
on  type  design  Mitsubishi  MU-2B 
series  airplanes  if  the  PIC  is  not 
proficient  in  the  operating  conditions 
of  these  airplanes; 
—The  actions  of  AD  97-20-14  should 
be  changed  to  incorporate  the  new 
training  video;  and 
— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  Would  This  Proposed  AD  Require? 

This  proposed  AD  would  supersede 
AD  97-20-14  and  would  require 
incorporating  information  into  the 
Limitations  Section  of  the  Airplane 
Flight  Manual  (AFM)  that  would  require 
pilot  training  before  further  flight  into 
known  or  forecast  icing  conditions  after 
a  certain  date.  This  AFM  limitation 
would  consist  of  the  following: 

On  or  before (6  months  after  the 

-  effective  date  of  this  AD),  no  person  may 
serve  as  pilot-in-command  (PIC)  of  a 
Mitsubishi  MU-2B  series  airplane  in  a  flight 
into  known  or  forecast  icing  conditions, 
unless  the  PIC  has  received  the  following 
training  since  the  beginning  of  the  24th 
calendar  month  before  the  scheduled  flight: 
FAA-approved  Mitsubishi  Icing  Awareness 
Training  (lAT)  video  VET-0.1295.  If  training 
mandated  by  AD  97-20-14  has  been  received 

in  the  24  months  before (6  months  after 

the  effective  date  of  this  AD),  then  the  new 
training  must  be  done  no  later  than  24 
months  after  the  date  of  the  AD  97-20-'!  4 
training.  This  eight-hour  training  has  been 
available  since  ]uly  2,  2002.  and  is  provided 
by  Mitsubishi  Heavy  Industries  at  no  cost,  as    ' 
part  of  the  Mitsubishi  Systems  Review  (MSR) 
program.  To  sign  up  for  the  planned  training 
schedules  or  to  arrange  training  at  a  more 
convenient  time  and  location,  contact 
Turbine  Aircraft  Services  at  (972)  248-3108. 
Training  is  also  available  at  the  Sim  Com  and 
Reese  Howell  Enterprises  training  facilities 
and  some  local  Flight  Standards  District 
Offices  (FSDOs).  Mitsubishi  will  provide 
pilot,  log  book  endorsements  upon  the 
completion  of  this  training.  Please  note  that 
all  operators  of  the  affected  airplanes  must 
initiate  action  to  notify  and  ensure  that  flight 
crewmembers  are  aware  of  this  requirement. 

How  Does  the  Revision  to  14  CFR  Part 
39  Affect  This  Proposed  AD? 

On  July  10.  2002.  FAA  published  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs 
FAA's  AD  system.  This  regulation  now 
includes  material  that  relates  to  special 
flight  permits,  alternative  methods  of 
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compliance,  and  altered  products.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39.  we  will 
not  include  it  in  future  AD  actions. 

Cost  Impact 

How  Many  Airplanes  Would  This 
Proposed  AD  Impact? 

We  estimate  that  this  proposed  AD 
affects  300  airplanes  in  the  U.S.  registry. 

What  Would  Be  the  Cost  Impact  of  This 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 

The  pilot  can  accomplish  all  the  work 
associated  with  this  proposed  action. 
We  estimate  less  than  1  hour  to 
incorporate  the  information  into  the 
•AFM  and  another  8  hours  to  view  the 
training  video. 

Compliance  Time  of  This  Proposed  AD 

What  Would  Be  the  Compliance  Time  of 
This  Proposed  AD? 

The  compliance  time  of  the  proposed 
AFM  incorporation  is  "within  the  next 
ip  days  after  the  effective  date  of  this 
AD."  The  actual  viewing  of  the  training 
video  would  be  incorporated  into  the 
current  schedule  of  the  video  required 
by  AD  97-20-14. 

Why  Is  This  Proposed  Compliance  Time 
Presented,  in  Calendar  Time  Instead  of 
Hours  Time-in-Service  (TIS)? 

The  unsafe  condition  described  in 
this  proposed  AD  is  not  a  direct  result 
of  airplane  design  or  operation,  but  is 
attributed  to  the  expertise  and 
knowledge  of  the  PIC.  For  this  reason, 
FAA  has  determined  that  a  compliance 


time  based  upon  calendar  time  should 
be  proposed  instead  of  a  certain  nimiber 
of  hours  TIS., 

Regulatory  Impact  ~       ^. 

Would  This  Proposed  AD  Impact 
Various  Entities? 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  This  Proposed  AD  Involve  a. 
Significant  Rule  or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  action  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by  ' 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administrati6n 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DtRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C,  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  removing 
Airworthiness  Directive  (AD)  97-20-14, 
Amendment  39-10150  (62  FR  51594. 
October  2. 1997).  and  by  adding  a  new 
AD  to  read  as  follows: 

Mitsubishi  Heavy  Industries,  Ltd.:  Docket 
No.  2003-CE-22-AD;  Supersedes  AD 
97-20-14.  Amendment  39-10150. 

(a)  What  airplanes  are  affected  bv  this  AD? 
This  AD  affects  Models  MU-2B.  m'U-2B-10. 
MU-2B-15,  MU-2B-20,  MU-2B-25.  MU- 
2B-26,  MU-2B-26A,  MU-2B-30.  MU-2B- 
35.  MU-2B-36,  MU-2B-36A,  MU-2B-40,      . 
and  MU-2B-60  airplanes,  all  serial  numbers, 
that  are  certificated  in  any  category. 

fb)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to.operate  any  of  the 
airplanes  identified  in  paragraph  (a)'of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  "actions  specified  by  this  AD  are  intended 
to  decrease  the  chance  of  icing-related 
incidents  or  accidents  of  the  MU-2B  series 
airplanes  due  to  pilot  error. 

(d)  What  actions  must  I  accomplish  to^ 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 
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Actions 


Compliance 


Procedures 


Incorporate  information  into  the  Limitations 
Section  of  the  Airplane  Flight  Manual  (AFM) 
that  would  require  pilot  trainir>g  before  further 
flight  into  known  or  forecast  icing  conditions 
after  a  certain  date  This  AFM  limitation 
would  consist  of  the  following:  "On  or  before 
(6  months  after  the  effective  date  of 
this  AO).  no  person  may  sen/e  as  pilot-in- 
command  (PIC)  of  a  Mitsubishi  MU-2B  se- 
ries airplane  in  a  flight  Into  known  or  forecast 
icing  conditions,  unless  the  PIC  has  received 
the  following  training  since  the  beginning  of 
the  24fh  calendar  month  before  the  sched- 
uled flight  FAA-approved  Mitsubishi  lAT 
video  YET-01295.  If  training  mandated  by 
AD  97-20-14  has  been  received  in  the  24 
months  before  (6  months  after  the 

effective  date  of  this  AO),  then  the  new  train- 
ing must  be  done  no  later  than  24  months 
after  the  date  of  the  AD  97-20-14  training. 
This  eight-hour  trainir>g  has  been  available 
since  July  2,  2002,  and  is  provided  by 
Mitsubishi  Heavy  Industries  at  no  cost,  as 
part  of  the  Mitsubishi  Systems  Review  (MSR) 
program  To  sign  up  for  the  planned  training 
schedules  or  to  arrange  training  at  a  more 
convenient  time  and  location,  contact  Turbir>e 
Aircraft  Services  at  (972)  248-3108  Training 
is  also  available  at  Sim  Com  and  Reese 
Howell  Enterprises  training  facilities  and 
some  local  Flight  Standards  District  Offices 
(FSDOs)  Mitsutxshi  will  provide  pilot  log 
book  endorsements  upon  the  completion  of 
this  training.  Please  note  that  all  operators  of 
the  affected  airplanes  must  initiate  action  to 
notify  cind  ensure  that  flight  crewmembers 
are  aware  of  this  requirement" 


Do  tfie  AFM  incorporatk>n  within  tfie  next  10 
days  after  the  effective  date  of  this  AD. 


The  owner/operator  holding  at  least  a  private 
■  pilot  certificate  as  authorized  by  section 
43.7  of  the  Federal  Aviation  Regulations  (14 
CFR  43.7)  may  accomplish  the  AFM  incor- 
poration requirement  of  this  AD.  Make  an 
entry  into  the  aircraft  records  showing  com- 
pliance with  these  portions  of  the  AD  in  ac- 
cordance with  section  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9). 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?    ■■    ' 

(1)  To  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time, 
follow  the  procedures  in  14  CFR  39.19.  Send 
these  requests  (o  the  Manager.  Standards 
Office,  Small  Airplane  Directorate,  901 
Locust,  Room  301,  Kansas  City.  Missouri 
64106:  telephone:  (816)  329-4110;  facsimile: 
(816)  329-4090. 

(2)  For  information  on  any  already 
approved  alternative  methods  of  compliance, 
contact  Mr.  Paul  Pellicano,  Aerospace 
Engineer  (Icing  Specialist),  Atlanta  Aircraft 
Certification  Office,  FAA.  One  Crown  Center, 
1895  Phoenix  Boulevard,  Suite  450.  Atlanta, 
Georgia  30349;  telephone:  (770)  703-«064: 
facsimile:  (770)  703-6097. 

(3)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  97-20-14, 
which  is  superseded  by  this  AD.  are  not 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

(f)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  view 
information  related  to  this  document  at  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  901  Locust,  Room  506,  Kansas  City. 
Missouri  64106. 

(g)  Does  this  AD  action  affect  any  existing 
AD  actions?  This  amendment  supersedes  AD 
97-20-14.  Amendment  39-10150. 


Issued  in  Kansas  City,  Missouri,  on  May 
28.  2003. 
David  R.  Showers, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

IFR  Doc.  0.3-13980  Filed  6-3-03;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docliet  No.  FAA-2003-14905;  Airspace 
Doclcet  No.  03-AGL-04] 


Ofpi 


Proposed  Modification  of  Class  E 
Airspace;  Cheboygan,  Ml 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
modify  Class  E  airspace  at  Cheboygan, 
MI.  Standard  Instrument  Approach 
Procedures  (SIAPS)  have  been 
developed  for  Cheboygan  County 
Airport,  MI.  Controlled  airspace 
extending  upward  firom  700  feet  or  more 


above  the  surface  of  the  earth  is  needed 
to  contain  aircraft  executing  these 
approaches.  This  action  would  increase 
the  area  of  the  existing  controlled 
airspace  for  Cheboygan  County  Airport. 

DATES:  Comments  must  be  received  on 
or  before  August  4,  2003. 

ADDRESSES:  Send  comments  on  the 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  Number  FAA-2003-14905/ 
Airspace  Docket  No.  03-AGL-04,  at  the 
beginning  of  youi  comments.  You  may 
also  submit  conunents  on  the  internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Regional  Air  Traffic 
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Division,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Btuke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  aie  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  dociunent  must  submit  with 
those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  FAA-2003- 
14905/Airspace  Docket  No.  03-AGL- 
04."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposal  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Regional  Counsel,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
persoiuiel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://dms.dot.gov.  Recently 
published  rulemaking  documents  can 
also  be  accessed  through  the  FAA's  Web 
page  at  http://www.faa.gov  or  the 
Superintendent  of  Document's  Web 
page  at  http://www.access.gpo.gov/nara. 

Additionally,  any  person  may  obtain 
a  copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 


Administration,  Office  of  Air  Traffic 
Airspace  Management,  ATA-400,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-8783.  Commimications  must 
identify  both  docket  numbers  for  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  futiu-e 
NPRM's  should  contact  the  FAA's 
Office  of  Rulemaking,  (202)  267-9677, 
to  request  a  copy  of  Advisory  Circular 
No.  11-2A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procediue. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Cheboygan,  MI,  for 
Cheboygan  County  Airport.  Controlled 
airspace  extending  upward  fi-om  700 
feet  or  more  above  the  surface  of  the 
earth  is  needed  to  contain  aircraft 
executing  instnunent  approach 
procedures.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400.9K  dated 
August  30.  2002,  and  effective 
September  16,  2002,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  designations  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  aie  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  than  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the   . 
authority  delegated  to  me,  the  Federal 
AviatipirAdministration  proposes  to 
amend  14  CFR  part  71  as  follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  4D103.  40113, 
40120:  E.O'  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  MI  E5  Cheboygan,  MI  (Revised] 

Cheboygan  County  Airport,  MI 

(Lat.45^39'13''  N..  long.  84"31'09''  W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6.5-mile 

radius  of  the  Cheboygan  County  Airport. 

***** 

Issued  in  Des  Plaines,  Illinois  on  May  20, 
2003. 
Nancy  B.  Shelton, 

Manager,  Air  Traffic  Division,  Great  Lakes 

Region. 

(FR  Doc.  03-14069  Filed  6-3-03:5:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-2003-14906;  Airspace 
Docket  No.  03-AGL-05] 

Proposed  Modification  of  Class  E 
Airspace;  West  Union,  OH 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
modify  Class  E  airspace  at  West  Union, 
OH.  Standard  Instrument  Approach 
Procedures  (SIAPS)  have  been 
developed  for  Alexander  Salamon 
Airport,  West  Union,  OH.  Controlled 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the 
earth  is  needed  to  contain  aircraft 
executing  these  approaches.  This  action 
would  increase  the  area  of  the  existing 
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controlled  airspace  for  Alexander 
Salamon  Airport. 

DATES:  Comments  must  be  received  on 
or  before  August  4,  2003. 
ADDRESSES:  Send  comments  on  the 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  Number  FAA-2003-14906/ 
Airspace  Docket  No.  03-AGL-05,  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Flaines,  Illinois  60018. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue,  Des  Flaines,  Illinois 
60018.  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Cominents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  document  must  submit  with 
those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  FAA-2003- 
14906/ Airspace  Docket  No.  03-AGL- 
05."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  commiuiications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 


considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA. 
Great  Lakes  Region,  Office  of  the 
Regional  Counsel,  2300  East  Devon 
Avenue,  Des  Flaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://dms.dot.gov.  Recently 
published  rulemaking  documents  can 
also  be  accessed  through  the  FAA's  Web 
page  at  http://www.faa.gov  or  the 
Superintendent  of  Document's  Web 
page  at  http://www.access.gpo.gov/nara. 

Additionally,  any  person  may  obtain 
a  copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Administration,  Office  of  Air  Traffic 
Airspace  Management  ATA-400,  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591,  or  by  calling 
(202)  267-8783.  Communications  must 
identify  both  docket  numbers  for  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  contact  the  FAA's 
Office  of  Rulemaking,  (202)  267-9677, 
to  request  a  copy  of  Advisory  Circular 
No.  11-^2 A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR-part  71  to  modify 
Class  E  airspace  at  West  Union,  OH,  for 
Alexander  Salamon  Airport.  Controlled  . 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the 
earth  is  needed  to  contain  aircraft 
executing  instrument  approach 
procediues.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  E  airspace  areas  extending  upward 
fi-om  700  feet  or  more  above  the  si^ace 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400.9K  dated 
August  30.  2002.  and  effective 
September  16,  2002,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  designations  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  nas  determined  that  this 
proposed  regulation  only  involves  an 
establishment  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 


Therefore  this,  proposed  regulation — (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120:  E.O.  10854,  24  FR  9565,3  CFR,  1959- 
1963Comp.,  p.  389. 

§7.1.    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002.  and  effective 
September  16,  2002,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  OH  E5  West  Union,  Oh  (Revisedl 

West  Union,  Alexander  Salamon  Airport.  OH 
(Lat.  38°51'05'  N..  long.  83°33'59'  W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  7.7-mile 

radius  of  the  Alexander  Salamon  Airport. 

***** 

Issued  in  Des  Flaines.  Illinois  on  May  20. 
2003. 

Nancy  B.  Shelton, 

Manager,  Air  Traffic  Division,  Great  Lakes 
Region. 

[FR  Doc.  03-14070  Filed  6-3-03;  8^45  am) 

8H.UNG  COOC  4010-1 3-M 


Federal  Register /Vol.  68,  No.  107 /Wednesday,  June  4.  2003  /  Proposed  Rules  33429 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  P^rts  201  and  343 
[Docket  No,  77rM)941] 
RIN  0910-AA01 

Internal  Analgesic,  Antipyretic,  and 
Antirtieumatic  Drug  Products  for  Over- 
ttie-Counter  Human  Use;  Proposed 
Amendment  of  the  Tentative  Final 
Monograph,  and  Related  Labeling; 
Reopening  of  Comment  Period 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Proposed  rule;  reopening  of 

comment  period. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  imtil 
September  2.  2003,  the  conunent  period 
on  the  agency's  proposal  to  amend  the 
tentative  final  monograph  (TFM)  for 
over-the-coimter  (OTC)  internal 
analgesic,  antipyretic,  and 
antirheiunatic  (lAAA)  drug  products  to 
include  ibuprofen  as  a  generally 
recognized  safe  and  effective  analgesic/ 
antipyretic  active  ingredient  for  OTC 
use  and  to  amend  its  regulations  to 
include  consistent  allergy  warnings  for 
OTC  lAAA  drug  products  containing 
nonsteroidal  antiinflammatory  active 
ingredients.  The  proposal  was 
published  in  the  Federal  Register  of 
August  21.  2002  (67  FR  54139).  FDA  is 
taking  this  action  in  response  to  a 
request  for  an  extension  of  90  days  for 
the  submission  of  comments  on  the 
proposed  rule.  The  comment  period  for 
this  information  closed  on  November 
19.  2002. 

DATES:  Submit  written  or  electronic 
comments  by  September  2.  2003. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT:  Ida 
I.  Yoder,  Center  for  Drug  Evaluation  and 
Research  (HFD-56b),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-827-2222. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  August  21, 
2002  (67  FR  54139),  FDA  published  a 
proposed  rule  to  amend  the  TFM  for 
OTC  lAAA  drug  products  to  include 
ibuprofen  as  a  generally  recognized  safe 
and  effective  analgesic/antipyretic 


active  ingredient  for  OTC  use  and  to 
amend  its  regulations  to  include 
consistent  allergy  warnings  for  OTC 
LAAA  drug  products  that  contain 
nonsteroidal  antiinflanunatory  active 
ingredients. 

The  proposed  rule  was  in  response  to 
a  citizen  petition  and  a  conunent  to  that 
petition  and  is  part  of  FDA's  ongoing 
review  of  OTC  drug  products.  Based  on 
the  information  submitted  and  other 
relevant  information,  FDA  determined 
that  ibuprofen  in  a  200-milligram  (mg) 
tablet  formulation  for  use  in  adults  and 
children  12  years  of  age  and  older,  at  a 
maximum  daily  dose  of  1 ,200  mg. 
qualifies  as  safe  and  effective  for 
inclusion  in  an  OTC  drug  monograph 
when  labeled  with  adequate  warnings 
and  directions  for  use.  "Therefore,  FDA 
proposed  to  include  ibuprofen  200  mg, 
in  tablet  formulation,  in  21  CFR 
343.10(g)  as  a  safe  and  effective 
ingredient  for  the  relief  of  pain  and 
fever  in  adults  and  children  12  years  of 
age  and  older  and  to  include  specific 
warnings  and  directions  for  use  in  21 
CFR  343.50(c)  and  (d). 

The  agency  also  tentatively  concluded 
that,  for  consistency,  the  "Allei^  alert" 
and  additional  allergy  warning 
statements  required  for  certain  OTC 
NSAID  lAAA  drug  products  should  be 
extended  to  all  such  products,  whether 
marketed  luider  an  OTC  drug 
monograph  or  an  NDA/ANDA.  These 
standardized  allergy  alert  and  warning 
statements  (in  proposed  §  201.324) 
would  provide  the  following 
information: 

(a)  "Allergy  alert:  [insert  name  of 
active  ingredient  (first  letter  of  first 
word  for  ingredient  in  uppercase))  may 
cause  a  severe  allergic  reaction  which 
may  include: 

•  hives. 

•  facial  swelling. 

•  asthma  (wheezing).  "    , 

•  shock". 

(b)  "Do  not  use  if  you  have  ever  had 
an  allergic  reaction  to  any  other  pain 
reliever/fever  reducer"  ("This  statement 
appears  as  the  first  warning  luider  the 
subheading  "Do  not  use.") 

(c)  "Stop-use  and  ask  a  doctor  if  an 
allergic  reaction  occiu's.  Seek  medical 
help  right  away."  (These  statements 
appear  as  the  first  warning  imder  the 
subheading  "Stop  use  and  ask  a  doctor 
if.") 

On  October  11,  2002,  FDA  received  a 
request  (Ref.  1)  for  an  extension  of  90 
days  for  submission  of  comments  on  the 
proposed  rule.  The  comment  stated.that 
it  had  delayed  its  response  to  the 
proposal  so  that  consideration  could  be 
given  to  the  impact  of  FDA's 
Nonprescription  Drug  Advisory 
Committee  (NDAC)  discussions  on  the 


labeling  of  all  OTC  lAAA  drug  products, 
including  ibuprofen,  at  its  September  19 
and  20,  2002,  meeting.  Therefore,  the 
comment  stated  that  it  needed 
additional  time  to  evaluate  and 
comment  on  labeling  suggestions  that 
arose  fi-om  the  NDAC  meeting  arid  to 
review  the  preclinical  and  clinical 
safety  data  that  the  agency  used  to 
support  label  warning  statements. 
Further,  the  comment  stated  that  it  was 
considering  conducting  consumer 
research  on  information  relevant  to 
crafting  an  appropriate  OTC  label  for 
these  products. 

FDA  has  carefully  considered  the 
request  and  acknowledges  that 
additional  time  may  be  beneficial  to 
fully  evaluate  and  respond  to  the  issues. 
FDA  considers  an  extension  of  time  for 
comments  to  be  in  the  public  interest. 
Therefore,  the  agency  is  providing 
additional  time  for  conunents  by 
reopening  the  comment  period  for  90 
days  fi-om  the  date  of  this  notice. 

n.  Request  for  Comments 

Three  copies  of  all  written  comments 
are  to  be  submitted.  Individuals 
submitting  written  comments  or  anyone 
submitting  electronic  comments  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief. 
Received  comments  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

ni.  Reference 

The  following  reference  is  on  display 
in  the  Dockets  Management  Branch  (see 
ADDRESSES]  and  may  be  seen  by 
interested  persons  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

1.  Comment  No.  EXTl. 

Dated:  May  22.  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-13914  Filed  6-3-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  194 
[FRL-7507-5] 

Waste  Characterization  Program 
Documents  Applicable  to  Transuranic 
Radioactive  Waste  From  the  Hanford 
Site  for  Disposal  at  the  Waste  Isolation 
Pilot  Plant 

AGENCY:  Environmental  Protection 
Agency. 
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ACT10M:  Notice  of  availability;  opening 
of  public  comment  period. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  announcing  the 
availability  of,  and  soliciting  public 
comments  for  30  days  on.  Department  of 
Energy  (EKDE)  documents  applicable  to 
characterization  of  transiuanic  (TRU) 
radioactive  waste  at  the  Hanford  site 
proposed  for  disposal  at  the  Waste 
Isolation  Pilot  Plant  (WIPP).  The 
documents  (Item  II-A2-44,  Docket  A- 
98—49)  sue  available  for  review  in  the 
public  dockets  listed  in  ADDRESSES.  EPA 
will  conduct  an  inspection  of  waste 
characterization  systems  and  processes 
at  Hanford  to  verify  that  the  site  can 
characterize  transuranic  waste  in 
accordance  with  EPA's  WIPP 
compliance  criteria.  EPA  will  perform 
this  inspection  the  week  of  )une  16, 
2003. 

DATES:  EPA  is  requesting  public 
comment  on  the  documents.  Comments 
must  be  received  by  EPA's  official  Air 
Docket  on  or  before  July  7,  2003. 

ADDRESSES:  Comments  should  be 
submitted  to:  EPA  Docket  Center  (EPA/ 
DC),  Air  and  Radiation  Docket,  Docket 
No.  A-98-49.  EPA  West,  Mail  Code 
6102T,  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460.  The  DOE 
documents  are  available  for  review  in 
the  ofHcial  EPA  Air  Docket  in 
Washington,  DC,  Docket  No.  A-98-49, 
Category  II-A2,  and  at  the  following 
three  EPA  WIPP  informational  docket 
locations  in  New  Mexico:  in  Carlsbad  at 
the  Municipal  Library,  Hours:  Monday- 
Thursday,  10  a.m.-9  p.m.,  Friday- 
Saturday,  10  a.m.-6  p.m.,  and  Simday, 
1  p.m.-5  p.m.;  in  Albuquerque  at  the 
Government  Publications  Department, 
'  Zimmerman  Library,  University  of  New 
Mexico,  Hours:  vary  by  semester;  and  in 
Santa  Fe  at  the  New  Mexico  State 
Library,  Hours:  Monday-Friday,  9  a.m.- 
5  p.m. 

As  provided  in  EPA's  regulations  at 
40  CFR  part  2,  and  in  accordance  with 
normal  EPA  docket  procedures,  if 
copies  of  any  docket  materials  are 
requested,  a  reasonable  fee  may  be 
charged  for  photocopying.  Air  Docket 
A-98-49  in  Washington,  DC,  accepts 
comments  sent  electronically  or  by  fax 
(fax:  202-566-1741;  e-mail:  a-and-r- 
docket@epa.gov). 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rajani  D.  Joglekar.  Office  of  Radiation 
and  Indoor  Air,  (202)  564-7734.  You 
can  also  call  EPA's  toll-free  WIPP 
Information  Line,  1-800-331-WIPP  or 
visit  our  Web  site  at  http://www.epa/ 
gov/radiation/wipp.  , 

SUPPLEMENTARY  INFORMATION: 


Background 

DOE  is  developing  the  WIPP  near 
Carlsbad  in  southeastern  New  Mexico  as 
a  deep  geologic  repository  for  disposal 
of  TRU  radioactive  waste.  As  defined  by 
the  WIPP  Land  Withdrawal  Act  (LWA) 
of  1992  (Public  Law  102-579),  as 
amended  (Public  Law  104-201),  TRU 
waste  consists  of  materials  containing 
elements  having  atomic  numbers  greater 
than  92  (with  half-lives  greater  than 
twenty  years),  in  concentrations  greater 
than  100  nanocuries  of  alpha-emitting 
TRU  isotopes  per  gram  of  waste.  Much 
of  the  existing  TRU  waste  consists  of 
items  contaminated  diuing  the 
production  of  nuclear  weapons,  such  as 
rags,  equipment,  tools,  and  sludges. 

On  May  13,  1998,  EPA  announced  its 
final  compliance  certification  decision 
to  the  Secretary  of  Energy  (published 
May  18,  1998,  63  FR  27354).  This 
decision  stated  that  the  WIPP  will 
comply  with  EPA's  radioactive  waste 
disposal  regulations  at  40  CFR  part  191, 
subparts  B  and  C. 

The  final  WIPP  certification  decision 
includes  conditions  that  (1)  prohibit 
shipment  of  TRlJ  waste  for  disposal  at 
WIPP  frt>m  any  site  other  than  the  Los 
Alamos  National  Laboratory  (LANL) 
until  the  EPA  determines  that  the  site 
has  established  and  executed  a  quality 
assurance  program,  in  accordance  with 
§§  194.22(a)(2)(i),  194.24(c)(3),  and 
194.24(c)(5)  for  waste  characterization 
activities  and  assumptions  (Condition  2 
of  appendix  A  to  40  CFR  part  194);  and 
(2)  prohibit  shipment  of  "TRU  waste  for 
disposal  at  WIPP  from  any  site  other 
than  LANL  until  the  EPA  has  approved 
the  procedures  developed  to  comply 
with  the  waste  characterization 
requirements  of  §  194.22(c)(4) 
(Condition  3  of  appendix  A  to  40  CFR 
part  194).  The  EPA's  approval  process 
for  waste  generator  sites  is  described  in 
§  194.8.  As  part  of  EPA's  decision- 
making process,  the  DOE  is  required  to 
submit  to  EPA  appropriate 
documentation  of  quality  assurance  and 
waste  characterization  programs  at  each 
DOE  waste  generator  site  seeking 
approval  for  shipment  of  TRU 
radioactive  waste  to  WIPP.  In 
accordance  with  §  194.8,  EPA  will  place 
such  documentation  in  the  official  Air 
Docket  in  Washington.  DC,  and 
informational  dockets  in  the  State  of 
New  Mexico  for  public  review  and 
comment. 

EPA  will  perform  an  inspection  of 
Hanford 's  technical  program  for  waste 
characterization  in  accordance  with 
Condition  3  of  the  WIPP  certification. 
We  will  evaluate  the  adequacy, 
implementation,  and  effectiveness  of  the 
applicable  technical  activities  related  to 


the  Hanford  TRU  waste  characterization 
program.  We  will  confirm  the  continued 
adequacy  of  waste  characterization 
processes  at  Hanford  for  (a)  retrievably- 
stored,  contact-handled  debris  at  the 
Waste  Receiving  and  Processing 
(WRAP)  facility,  and  (b)  homogeneous 
solids  characterized  at  the  Plutonium 
Finishing  Plant  (PFP)  approved 
previously  by  EPA.  These  include:  (1) 
Segmented  Gamma  Scanning  Assay 
System  at  the  Plutonium  Finishing  Plant 
for  characterizing  debris  and  solids;  (2) 
Gamma  Energy  Assay  (GEA)  System 
Units  A  and  B  at  the  Waste  Receiving 
and  Processing  (WRAP)  facility  used  for 
characterizing  retrievably-stored  CH- 
debris  waste;  (3)  visual  examination  at 
WRAP  and  PFP;  and  (4)  other  processes 
(such  as  acceptable  knowledge, 
radiography,  visual  examination,  data 
verification  &  validation).  Also,  we  will 
evaluate  capabilities  of  the  following 
new  equipment  to  characterize  debris 
and  solids,  as  applicable:  (1)  SGSAS  at 
PFP  Room  172;  (2)  seven  calorimeters  at 
PFP;  (3)  two  Integrated  Passive  and 
Active  Neutron  (IP AN)  systems  at 
WRAP;  and  (4)  visual  examination 
technique  at  WRAP.  The  insi}ection  is 
scheduled  to  take  place  the  week  of  June 
16,  2003. 

EPA  has  placed  DOE  dociunents 
pertinent  to  the  inspection  in  the  public 
docket  described  in  ADDRESSES.  These 
include:  (1)  Hanford  Site  Transuranic 
Waste  Certification  Plan,  HNF2600,  Rev. 
10,  May  2003  and  (2)  Hanford  Site 
Transuranic  Waste  Characterization 
Quality  Assurance  Project  Plan,  HNF 
2599,  Draft  Rev.  9,  May  2003.  The 
dociunents  are  included  in  item  n-A2- 
44  in  Docket  A-98-49.  In  accordance 
with  40  CFR  194.8,  as  amended  by  the 
final  certification  decision,  EPA  is 
providing  the  public  30  days  to 
comment  on  these  documents. 

If  EPA  determines  as  a  result  of  the 
inspection  that  the  proposed  processes 
and  programs  at  Hanford  adequately 
control  the  characterization  of 
transuranic  waste,  we  will  notify  DOE 
by  letter  and  place  the  letter  in  the 
official  Air  Docket  in  Washington,  DC, 
as  well  as  in  the  informational  docket 
locations  in  New  Mexico.  A  letter  of 
approval  will  allow  DOE  to  ship 
transiu'anic  waste  characterized  by  the 
approved  processes  fitjm  Hanford  to  the 
WIPP.  The  EPA  will  not  make  a 
determination  of  compliance  prior  to 
the  inspection  or  before  the  30-day 
comment  period  has  closed.  Information 
on  the  certification  decision  is  filed  in 
the  official  EPA  Air  Docket,  Docket  No. 
A-93-02  and  is  available  for  review  in 
Washington,  DC,  and  at  three  EPA  WEPP 
informational  docket  locations  in  New 
Mexico.  The  dockets  in  New  Mexico 
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contain  only  major  items  from  the 
official  Air  Docket  in  Washington,  DC, 
plus  those  documents  added  to  the 
official  Air  Docket  since  the  October 
1992  enactment  of  the  WIPP  LWA. 

Dated:  May  30.  2003. 
Robert  Brenner, 

Acting  Assistant  Administrator  for  Air  and 

Radiation. 

[FR  Doc.  03-14186  Filed  6-3-03;  8:45  am] 

BILUNG  COOE  6S60-S0-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-1684,  MB  Docket  No.  03-121,  RM- 
10707] 

Television  Broadcast  Service; 
Longview,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Estes 
Broadcasting,  Inc.,  permittee  of  channel 
54-t-,  proposing  the  substitution  of 
channel  38  -  for  channel  54+  at 
Longview,  Texas.  TV  Channel  38  -  can 
be  allotted  to  Longview,  Texas,  with  a 
minus  offset  at  reference  coordinates 
32-35-23  N.  and  95-23-27  W. 
DATES:  Comments  must  be  filed  on  or 
before  July  14,  2003,  and  reply 
comments  on  or  before  July  29,  2003. 
ADDRESSES:  Federal  Communications 
Commission.  445  12th  Street,  SW., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Lee  G.  Petro, 
Fletcher,  Heald  &  Hildreth,  PLC,  11th 
Floor,  1300  North  17th  Street, 
Arlington,  Virginia  22209-3801 
(Counsel  for  Estes  Broadcasting,  Inc.). 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
03-121,  adopted  May  14,  2003,  and 
released  May  21,  2003.  The  full  text  of 
this  document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  S.W.,  Room  CY-A257, 
Washington,  DC,  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 


863-2893,  facsimile  202-863-2898.  or 
via-e-mail  qualexint@aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1 . 1 204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procediues  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
"Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  .303.  334  and  336. 

§73.606    [Amended] 

2.  Section  73.606(b),  the  Table  of 
Television  Allotments  under  Texas,  is 
amended  by  removing  Channel  54+  and 
adding  Channel  38  -  at  Longview. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief.  Video  Division,  Media  Bureau. 

[FR  Doc.  0.3-14007  Filed  6-3-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  16 
RIN  1018-AG70 

Injurious  Wildlife  Species;  Black  Carp 
(Mylopheuyngodon  piceus) 

AGENCY:  Fish  and  Wildlife  Service,' 

Interior. 

ACTION:  Proposed  rule;  reopening  of 

comment  period. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  reopening  of  the 
public  comment  period  on  the  proposed 
rule  to  add  black  carp 
[Mylopharyngodon  piceus)  to  the  list  of 
injiu-ious  fish,  moUusks,  and 
crustaceans  under  the  Lacey  Act.  We  are 
reopening  the  comment  period  at  this 
time  in  order  to  collect  the  best  and 
most  ciurent  scientiftc  and  economic 


data  available  on  the  proposed  rule. 
Comments  previously  submitted  need 
not  be  resubmitted  as  they,  will  be 
incorporated  into  the  public  record  and 
will  be  fully  considered  in  the 
preparation  of  the  next  action. 

DATES:  Comments  must  be  submitted  on 
or  before  August  4,  2003. 

ADDRESSES:  Comments  may  be  hand- 
delivered,  mailed,  or  sent  by  fax  to  the 
Chief,  Division  of  Environmental 
Quality,  U.S.  Fish  and  Wildlife  Service, 
4401  North  Fairfax  Drive,  Suite  322. 
Arlington,  VA  22203;  FAX  (703)  358- 
1800.  You  may  send  comments  by  - 
electronic  mail  (e-mail)- to: 
BlackCarp@fws.gov.  See  the  Public 
Comments  Solicited  section  below  for 
file  format  and  other  information  about 
electronic  filing. 

FOR  FURTHER  INFORMATION  CONTACT:  Kari 
Duncan.  Division  of  Environmental 
Quality,  Branch  of  Invasive  Species,  at 
(703) 358-2464  or 
kari_duncan@fws.gov. 

SUPPLEMENTARY  INFORMATION:' 

Background 

The  U.S.  Fish  and  Wildlife  Ser\'ice 
published  a  proposed  rule  to  add  black 
carp  to  the  list  of  injurious  fish, 
liiollusks,  and  crustaceans  under  the 
Lacey  Act  on  July  30,  2002  (67  FR 
49280).  This  listing  would  have  the 
effect  of  prohibiting  the  importation  of 
any  live  animal  or  viable  egg  of  the 
black  carp  into  the  United  States  and 
prohibiting  the  movement  of-black  carp 
or  viable  eggs  between  States  without  a 
permit  issued  by  the  Director  of  the 
Service.  The  best  available  information 
indicates  that  this  action  is  necessan,'  to 
protect  the  interests  of  human  beings, 
and  wildlife  and  wildlife  resources  fix)m 
the  purposeful  or  accidental 
introduction  and  subsequent 
establishment  of  black  carp  populations, 
into  ecosystems  of  the  United  States.  As 
proposed,  live  black  carp  or  viable  eggs 
could  be  imported  only  by  permit  for 
scientific,  medical,  educational,  or 
zoological  purposes,  or  without  a  permit 
by  Federal  agencies  solely  for  their  own 
use;  permits  would  also  be  required  for 
the  interstate  transportation  of  live  black 
carp  or  viable  eggs  currently  held  in  the 
United  States  for  scientific,  medical, 
educational,  or  zoological  purposes.  The 
proposal  would  prohibit  interstate 
transportation  of  live  black  carp  or 
viable  eggs  currently  held  in  the  United 
States  for  any  other  purpose. 

The  60-day  comment  period  on  the 
proposed  rule  to  add  black  carp  to  the    • 
list  of  injurious  wildlife  closed  on 
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September  30,  2002.  During  that 
comment  period,  we  received 
information  indicating  that  we  had 
identified  only  one  of  the  two  parasites 
affecting  the  catfish,  baitfish,  sportfish. 
iargemouth  bass,  and  hybrid  striped 
bass  aquacuhure  facilities  and  that  we 
had  underestimated  the  economic 
impact  that  the  proposed  rulemaking 
may  have  on  those  facilities.  However, 
we  did  not  receive  sufficient 
information  on  the  magnitude  of  the 
effects  of  these  parasites  on  those 
facilities  to  complete  the  economic 
analysis.  We  are  reopening  the  comment 
period  to  gather  more  economic  and 
scientific  data  on  black  carp.  In  addition 
to  seeking  general  scientific  and 
economic  information  on  black  carp,  we 
are  seeking  specific  information  relative 
to  the  magnitude  of  impact  that  yellow 
grubs  [Clinostomum  complanatum)  and 
flatworms  [Bolbophorus  confusus)  have 
had  on  catfish,  baitfish,  sportfish, 
Iargemouth  bass,  and  hybrid  striped 
bass  aquacuhure  facilities;  alternative 
chemical  and/or  biological  methods 
used  to  control  the  parasites  affecting 
these  aquacuhure  facilities;  potential  or 
known  distribution  of  black  carp;  and 
potential  or  known  impact  of  black  carp 
on  native  species. 

Public  Comments  Solicited 

We  are  reopening  the  comment  period 
at  this  time  in  order  to  collect  the  best 
and  most  current  scientific  and 
economic  data  available  regarding  the 
proposal  to  add  black  carp  to  the  list  of 
injurious  wildlife  under  the  Lacey  Act. 
Previously  submitted  comments  on  the 
proposed  rule  need  not  be  resubmitted. 
We  will  accept  new  and/or  additional 
written  comments  and  information 
during  this  reopened  comment  period. 

Submit  comments  as  identified  in 
ADDRESSES.  If  you  submit  comments  by 
e-mail,  please  submit  conunents  as  an 
ASCII  file  format  and  avoid  the  use  of 
special  characters  and  encryption. 
Please  include  "Attn:  [RIN  1018- 
AG701"  in  your  e-mail  subject  line  and 
your  name  and  return  address  in  your 
e-mail  message.  If  you  do  not  receive  a 
confirmation  from  the  system  that  we 
have  received  your  e-mail  message, 
contact  us  directly  by  calling  our  office 
at  telephone  number  703-358-2148 
during  normal  business  hours.  Please 
note  that  this  e-mail  address  will  be 
closed  at  the  termination  of  this  public 
comment  period. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
vve  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 


honor  to  the  extent  allowable  by  law.  In 
some  circumstances,  we  woidd 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  for  us  to  withhold  your 
name  and/ or  address,  you  must  state 
this  prominently  at  the  begiiming  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Authority 

The  authority  citation  continues  to 
read  as  follows: 

Authority:  18  U.S.C.  42. 

Dated:  May  22.  2003. 

^raig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

(FR  Doc.  03-13996  FiIed.6-3-03;  8:45  ami 

BILUNG  CODE  4310-5S-4> 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  030519127-3127-01;  1.0. 
042403A] 

RIN  064»-AO10 

Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
Provisions;  Fisheries  of  the 
Northeastern  United  States;  Northeast 
Skate  Complex  (Skate)  Fisheries; 
Skate  Fishery  Management  Plan 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  proposes  regulations  to 
implement  the  Northeast  (NE)  Skate 
Fishery  Management  Plan  (FMP).  This 
proposed  rule  would  establish:  A 
possession  limit  for  skate  wings;  a  bait- 
only  exemption  to  the  wing  possession 
limit  restrictions;  a  procedure  for  the 
development,  revision,  and/or  review  of 
management  measures  on  an  annual, 
biennial,  and  interannual  basis, 
including  a  framework  adjustment 
process;  open  access  permitting 
requirements  for  fishing  vessels, 
operators,  and  dealers;  new  species- 
level  reporting  requirements  for  skate 


vessels  and  dealers;  new  discard 
reporting  requirements  for  Federal 
vessels;  and  prohibitions  on  possessing 
smooth  skates  in  the  Gulf  of  Maine 
(COM)  Regulated  Mesh  Area  (RMA), 
and  thorny  sicates  and  barndoor  skates 
throughout  the  management  unit.  This 
proposed  rule  would  also  implement 
other  measures  for  administration  and 
enforcement.  The  purpose  of  this 
proposed  action  is  to  manage  the  NE 
skate  complex  pursuant  to  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  and  the  FMP 
and  to  prevent  overfishing  of  skate 
*  resources. 

DATES:  Comments  must  be  received  at 
the  appropriate  address  or  fax  number, 
(See  ADDRESSES),  on  or  before  5:00  p.m.. 
local  time,  on  July  7,  2003. 
ADDRESSES:  Written  comments  should 
be  sent  to  Patricia  A.  Kurkul,  Regional 
Administrator,  NMFS,  Northeast 
Regional  Office,  One  Blackburn  Drive, 
Gloucester,  MA  01930.  Mark  the  outside 
of  the  envelope,  "Comments  on  Skate 
FMP."  Comments  also  may  be  sent  via 
facsimile  (fax)  to  (978)  281-9135. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 

Comments  regarding  the  coUection-of- 
information  requirements  contained  in 
this  proposed  rule  should  be  sent  to  the 
Regional  Administrator  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Washington,  DC  20503 
(Attn:  NOAA  Desk  Officer). 

Copies  of  the  FMP,  its  Regulatory 
Impact  Review  (RIR),  the  Initial 
Regulatory  Flexibility  Analysis  (IRFA), 
and  the  Final  Environmental  Impact 
Statement  (FEIS)  are  available  from  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council, 
50  Water  Street,  The  Tannery-Mill  2, 
Newbiuyport,  MA  01950. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Pentony,  Senior  Policy  Analyst, 
978-281-9283,  fax  978-281-9135. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  FMP  was  developed  by  the  New      ' 
England  Fishery  Management  Council 
(Coimcil)  in  response  to  concerns  that 
the  continued  harvest  and  increased 
landings  in  the  skate  fisheries  required 
implementation  of  management 
measures  to  prevent  overfishing  and  to 
allow  for  the  collection  of  catch 
information  on  the  status  of  the  stocks. 
A  notice  of  availability  for  the  FMP  was 
published  in  the  Federal  Register  on 
May  1.  2003  (68  FR  23275).  The 
comment  period  on  the  FMP  ends  on 
June  30,  2003. 
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Skates  are  harvested  in  two  very 
different  fisheries,  one  for  lobster  bait 
and  one  for  wings  for  human 
consumption.  The  fishery  for  lobster 
bait  is  a  more  traditional  and  directed 
skate  fishery  that  lands  skates  in  whole 
form.  The  bait  fishery  involves  vessels, 
primarily  from  ports  in  .southern  New 
England  that  target  a  combination  of 
little  skates  (estimated  to  be  <90  percent 
of  landings)  and,  to  a  much  lesser 
extent,  juvenile  winter  skates  (>10 
percent  of  landings).  Juvenile  winter 
skates  and  little  skates  are  difficult  to 
differentiate  due  to  their  nearly 
identical  appearance.  The  fishery  for 
skate  wings  evolved  in  the  1990s,  as 
skates  were  promoted  as  an 
underutilized  species,  and  fishermen 
shifted  effort  fi;om  groimdfish  and  other 
troubled  fisheries  to  skates  and  dogfish. 
The  wing  fishery  is  a  more  incidental 
fishery  that  involves  a  larger  number  of 
vessels  located  throughout  the  region. 
Vessels  tend  to  catch  skates  when 
targeting  other  species  such  as 
groundfish,  moidcfish,  and  scallops,  and 
land  them  if  the  price  is  sufficient  to 
warrant  the  labor  associated  with 
cutting  the  wings. 

On  January  15,  1999,  NMFS  requested 
information  from  the  public  on 
barndoor  skate  for  possible  inclusion  on 
the  list  of  candidate  species  under  the 
Endangered  Species  Act  (ESA).  In 
March  and  April  1999,  several  petitions 
were  received  from  conservation  groups 
requesting  that  NMFS  immediately  list 
barndoor  skate  as  an  endangered  or 
threatened  species  and  designate 
Georges  Bank  and  other  appropriate 
areas  as  critical  habitat.  This  provided 
the  impetus  to  complete  a  benchmark 
stock  assessment  for  the  entire  skate 
complex.  NMFS  identified  the  need  to 
develop  an  FMP  to  end  overfishing  and 
rebuild  the  resources  based  on  the 
conclusions  presented  in  late  1999  at 
the  30th  Stock  Assessment  Workshop 
(SAW  30). 

La  March  2000,  NMFS  informed  the 
Council  of  its  decision  to  designate  it  as 
the  responsible  body  for  the 
development  and  management  of  the 
seven  species  included  in  the  NE  skate 
complex.  In  November  2000,  the 
Council's  Skate  Committee  approved 
the  scoping  document  for  the  FMP. 
During  the  development  of  the  FMP,  the 
Skate  Plan  Development  Team  (PDT) 
continued  to  update  the  status 
determinations  for  the  skate  species 
based  on  the  biomass  reference  points 
used  during  SAW  30.  Currently 
(through  the  autmnn  2001  survey),  only 
two  species  remain  in  an  overfished 
concfition:  Barndoor  and  thorny  skates. 
In  January  2001,  the  Coimcil  published 
a  Notice  of  Intent  to  Prepare  an 


Environmental  Impact  Statement  (EIS) 
in  the  Federal  Re^ster,  officially 
beginning  the  Coimcil's  FMP  scoping 
process  (66  FR  9i). 

On  September  27,  2002,  NMFS 
published  its  findings  relative  to  the 
petitions  to  list  barndoor  skate  as  an 
endangered  species  as  a  notice  of 
petition  finding  in  the  Federal  Register 
at  68  FR  61005.  After  review  of  the  best 
available  scientific  and  commercial 
information,  NMFS  determined  that 
listing  the  barndoor  skate  was  not 
warrcmted  at  this  time.  The  following 
factors  all  indicate  a  positive  trend  for 
barndoor  skate  populations:  Recent 
increases  in  abundance  of  barndoor 
skate  observed  during  trawl  surveys;  the 
expansion  of  known  areas  where 
barndoor  skate  have  been  encountered; 
increases  in  size  range;  and  an  increase 
in  the  number  of  small  barndoor  skates 
collected. 

The  Coimcil  held  four  public  hearings 
on  the  draft  FMP  to  provide  an 
opportunity  for  public  testimony  by 
industry  and  other  interested  parties. 
During  the  public  hearings,  industry 
members  expressed  concerns  about 
species  identification  problems  in 
relation  to  the  reporting  requirements, 
as  well  as  the  species  prohibitions  (i.e., 
barndoor  and  thorny  skates  throughout 
their  range,  and  smooth  skates  in  the 
GGiA  RMA).  Provincetown  fishermen 
supported  the  lower  trip  limits,  while 
New  Bedford  fishermen  supported  the 
higher  trip  limits.  In  terms  of  the 
proposed  species  prohibitions,  many 
people  were  concerned  about  the 
potential  for  inadvertent  retention  of 
prohibited  species  that  may  result  in 
violations,  especially  on  high-volume 
trips.  For  this  reason,  some  industry 
members  did  not  support  the 
prohibitions  on  possession  and  instead 
supported  prohibitions  on  landing  or 
sale.  Overall,  however,  the  proposed 
measures  were  generally  well-supported 
and  everyone  who  attended  the  public 
hearings  and  commented  on  the  draft 
FMP  agreed  that  it  was  important  to 
collect  more  and  better  information  on 
the  skate  resources. 

Very  little  information  is  available 
about  the  individual  skate  species  and 
the  fisheries  of  which  they  are  a 
component.  Because  skates  have  not 
been  managed  through  a  Federal  FMP, 
few  accurate  and  complete  fishery  data 
are  available  (e.g.,  landings  and  discards 
by  species,  amount  of  skate  bait  sold 
direcUy  to  lobster  vessels,  etc.).  While 
developing  the  measures  proposed  in 
the  ¥MP,  the  Council  wrestled  with 
difficult  issues  related  to  overfishing 
definition  reference  points  and  • 
appropriate  management  measures  to 
address  individual  skate  species  in  need 


of  rebuilding.  Moreover,  effective  plan 
monitoring  and  appropriate 
recommendations  for  management 
adjustments,  especially  for  fisheries  in 
which  skates  are  caught  incidentally, 
hinge  on  the  availability  of  more 
comprehensive  information  about  these 
species,  which  will  come  once  the  FMP 
is  implemented. 

The  biological,  economic,  and  social 
impacts  of  these  measures  and  the 
cumulative  impacts  associated  vdth 
other  FMPs  and  regulations  are 
discussed  in  the  FMP  and  FEIS. 

Status  of  the  Stock  Complex 

There  are  no  direct  estimates  of 
biomass  available  for  the  seven 
individual  skate  species  in  the  complex, 
so  biomass  indices  from  the  Northeast 
Fisheries  Science  Center  (NEFSC)  trawl 
surveys  have  been  used  to  characterize 
stock  size.  More  specifically,  for  each 
species  in  the  complex,  information  on 
the  weight  of  the  catch  per  tow  (kg/tow) 
from  the  most  representative  trawl 
survey  series  over  the  longest  possible 
time  span  was  assembled.  The  data  in 
the  selected  series  were  then  used  to 
characterize  the  distribution  of  biomass 
over  the  examined  time  period.  Finally, 
candidate  reference  points  were  selected 
from  the  distribution  so  as  to  provide 
proxies  for  biomass  targets  that  have  a 
high  probability  of  correctly 
characterizing  the  stock  level  that 
produces  maximum  sustainable  yield 
(MSY). 

For  the  aggregate  skate  complex,  the 
.  NEFSC  spring  survey  index  of  biomass 
was  relatively  constant  from  1968  to 
1980,  then  increased  significantly  to 
peak  levels  in  the  mid  to  late  1980s.  The 
biomass  of  large-sized  skates  (barndoor, 
winter,  and  thorny)  has  declined 
steadily  since  the  mid-1980s,  while  the 
recent  increase  in  aggregate  skate 
biomass  has  been  attributed  to  an 
increase  in  little  skates. 

Overfishing  Definitions 

This  FMP  proposes  overfishing 
definitions  for  each  of  the  seven  skate 
species  in  the  complex,  in  accordance 
with  the  national  standards  of  the 
Magnuscin-Stevens  Act,  as  amended  by 
the  Sustainable  Fisheries  Act  (SFA)  of 
1996.  Deteripining  the  maximum  fishing 
mortality  rate  (F)  threshold  for  the  skate 
species  is  problematic,  given  the  current 
inability  to  directly  estimate  fishery 
exploitation  rates.  Therefore,  the 
approach  chosen  by  the  Coimcil  was  to 
use  biomass  levels  indexed  by  the. 
NEFSC  trawl  surveys  as  an  indicator  of 
exploitation.  More  specifically,  a 
decline  in  the  biomass  of  a  species  (for 
several  years  or  based  on  a  moving 
average),  would  indicate  that  current/ 
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recent  removals  are  in  excess  of  the 
stock's  ability  to  maintain  its  current 
population  size.  If  an  analysis  of 
biomass  levels  leads  to  the 
determination  of  overexploitation,  the 
Council  would  adopt  measures  to 
eliminate  overfishing  via  either  a 
framework  adjustment  or  an  amendment 
to  the  FMP. 

The  thresholds  for  F  are  based  on 
annual  percentage  declines  of  the  three- 
year  average  of  the  NEFSC  trawl  survey 
(spring  or  autumn,  depending  on  the 
species).  The  percentages  are  specified 
for  each  species  individually,  based  on 
historical  variation  within  the  survey. 
The  F  thresholds  also  include  a 
precautionary  "backstop"  that  indicates 
that  overfishing  is  occurring  if  the  trawl 
survey  mean  weight  per  tow  declines  for 
three  consecutive  years.  The  reference 
points  and  selected  time  series  could  be 
re-specified  through  a  peer-review 
process  and/or  as  updated  stock 
assessments  are  completed. 

Winter  and  thorny  skates 

Winter  and  thorny  skates  would  be 
considered  to  be  in  an  overfished 
condition  when  the  three-year  moving 
average  of  the  autumn  survey  mean 
weight  per  tow  is  less  than  one-half  of 
the  75th  percentile  of  the  mean  weight 
per  tow  observed  in  the  autumn  trawl 
survey  from  the  selected  reference  time 
series.  Overfishing  would  be  considered 
to  be  occurring  when  the  three-year 
moving  average  of  the  autumn  survey 
mean  weight  per  tow  declines  by  20 
percent  or  more,  or  when  the  autumn 
siuvey  ipean  weight  per  tow  declines  for 
three  consecutive  years. 

Smooth  and  cleamose  skates 

Smooth  and  clearnose  skates  would 
be  considered  to  be  in  an  overfished 
condition  when  the  three-year  moving 
average  of  the  autiunn  survey  mean 
weight  per  tow  is  less  than  one- half  of 
the  75th  percentile  of  the  mean  weight 
per  tow  observed  in  the  autumn  trawl 
siuvey  from  the  selected  reference  time 
series.  Overfishing  would  be  considered 
to  be  occurring  when  the  three-year 
moving  average  of  the  autumn  survey 
mean  weight  per  tow  declines  by  30 
percent  or  more,  or  when  the  autumn 
sm^rey  mean  weight  per  tow  declines  for 
three  consecutive  years. 

Barndoor  skate 

Barndoor  skate  would  be  considered 
to  be  in  an  overfished  condition  when 
the  three-year  moving  average  of  the 
autumn  survey  mean  weight  per  tow  is 
less  than  one-half  of  the  mean  weight 
per  tow  observed  in  the  autumn  trawl 
survey  from  1963-1966  (ciurently  0.81 
kg/tow).  Overfishing  would  be 


considered  to  be  occurring  when  the 
three-year  moving  average  of  the 
autumn  survey  mean  weight  per  tow 
declines  by  30  percent  or  more,  or  when 
the  autumn  survey  mean  weight  per  tow 
declines  for  three  consecutive  years. 

Little  skate 

Little  skate  would  be  considered  to  be 
in  an  overfished  condition  when  the 
three-year  moving  average  of  the  spring 
survey  mean  weight  per  tow  is  less  than 
one-half  of  the  75th  percentile  of  the 
mean  weight  per  tow  observed  in  the 
spring  trawl  survey  from  the  selected 
reference  time  series.  Overfishing  would 
be  considered  to  be  occurring  when  the 
three-year  moving  average  of  the  spring 
survey  mean  weight  per  tow  declines  by 
20  percent  or  more,  or  when  the  spring 
survey  mean  weight  per  tow  declines  for 
three  consecutive  years. 

Rosette  skate 

Rosette  skate  would  be  considered  to 
be  in  an  overfished  condition  when  the 
three-year  moving  average  of  the 
autumn  survey  mean  weight  per  tow  is 
less  than  one-half  of  the  75th  percentile 
of  the  mean  weight  per  tow  observed  in 
the  autumn  trawl  siuvey  from  the 
selected  reference  time  series. 
Overfishing  would  be  considered  to  be 
occurring  when  the  three-year  moving 
average  of  the  autumn  survey  mean 
weight  per  tow  declines  by  60  percent 
or  more,  or  when  the  autumn  survey 
mean  weight  per  tow  declines  for  three 
consecutive  years. 

These  proposed  overfishing 
definitions  incorporate  the  biomass 
targets  and  thresholds  that  were 
developed  at  SAW  30.  The  FMP 
contains  additional  discussion  of  the 
rationale  for  the  biomass  reference 
points  for  each  skate  species. 

Optimum  Yield  (OY) 

The  SAW  30  Working  Group 
determined  that  the  traditional 
approaches  that  are  used  to  estimate 
MSY  are  not  appropriate  in  the  case  of 
skates  for  two  principal  reasons:  There 
is  no  reliable  time  series  of  commercial 
fishery  landings  or  discards  for  any  of 
the  individual  species,  and  the  time 
series  for  the  complex  as  a  whole  is 
considered  to  be  incomplete;  and,  very 
little  reliable  and  current  growth  and 
matiuity  information  is  available  for  any 
of  the  species  in  the  complex  and  very 
little  information  is  available  on  the 
length  composition  of  the  landings  and 
discards.  Together,  these  factors 
preclude  the  estimation  of  MSY  from 
sequential  population  (e.g.,  age-  or    . 
length-based  virtual  population 
ansdysis),  biomass  dynamics  (e.g., 
surplus  production  models),  or  djmamic 


pool  models  (e.g.,  yield-per-recruit 
analysis).  Therefore,  MSY  for  the 
individual  skate  species  and/or  the 
complex  as  a  whole  cannot  be  estimated 
at  this  time.  A  discussion  of  the 
alternative  methodologies  that  were 
considered  to  estimate  MSY  (e.g., 
sequential  population  analysis,  dynamic 
pool  models,  catch  history  models,  etc.) 
and  the  conclusions  that  were  drawn  are 
provided  in  the  FMP. 

The  National  Standard  Guidelines 
(NSGs)  allow  the  specification  of  a 
fishery-wide  OY  for  a  mixed-stock 
fishery,  where  management  measures 
for  separate  target  harvest  levels  for 
individual  stocks  may  be  specified,  but 
are  not  required.  For  the  same  reasons 
discussed  relative  to  MSY,  these 
approaches  cannot  be  adopted  to 
estimate  OY  at  this  time. 

The  following  OY  specifications  for 
each  species  in  the  NE  skate  complex 
are  based  on  the  management  measures 
that  the  Council  included  in  the  FMP. 
Consistent  with  the  NSGs,  the  Council 
intends  that  OY  cannot  exceed  MSY  or 
the  allowable  portion  of  MSY  necessary 
to  be  consistent  with  the  MSY-based 
control  rule.  As  better  fishery 
information  becomes  available,  these 
OY  specifications  may  be  revised  and/ 
or  refined. 

Winter  skate 

Because  fishery  data  are  lacking,  there 
is  currently  no  time  series  of  catch  or 
landings  of  winter  skate  on  which  to 
base  an  absolute  specification  of  OY. 
The  OY  for  winter  skate  would  therefore 
be  defined  as  the  amount  of  winter 
skates  that  are  h^arvested  legally  under 
the  provisions  of  the  FMP  and  the  yield 
that  results  from  the  management 
measures  in  other  fisheries,  to  the  extent 
that  these  measures  further  impact  (and 
likely  reduce)  the  harvest  of  winter 
skates. 

Little  skate 

Since  abundance  of  the  little  skate 
resource  has  increased  considerably 
over  a  time  period  that  coincides  with 
the  operation  of  the  bait  fishery,  it  can 
be  assumed  that  the  resource  is  being 
harvested  at  an  F  that  is  below  FMSY. 
The  OY  for  little  skate  would  therefore 
be  defined  as  the  amount  of  little  skates 
that  are  harvested  for  bait  legally  imder 
the  provisions  of  the  FMP. 

Smooth,  thorny,  and  barndoor  skates 

The  interaction  of  skate  fishing  and 
multispecies  fishing  suggests  that  even 
more  benefits  will  be  afforded  to 
sniooth,  thorny,  and  barndoor  skates  as 
fishing  effort  is  reduced  further  in  the 
NE  multispecies  fishery.  Moreover,  the 
year-round  groundfish  closed  areas  in 
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the  GOM,  as  they  are  currently  defined, 
provide  a  great  deal  of  protection  to 
smooth,  thorny,  and  barndoor  skates. 

Because  barndoor  and  thorny  skates 
are  currently  in  an  overfished  condition, 
the  Coiuicil  is  proposing  management 
action  to  rebuild  these  resources  to  their 
long-term  sustainable  level.  Smooth 
skate  is  not  overfished,  but  it  has  not  yet 
rebuilt  to  its  long-term  biomass  target. 
Therefore,  to  be  as  precautionary  as 
possible,  the  Council  proposes  to  set  the 
OY  for  smooth,  thorny,  and  barndoor 
skates  at  zero. 

Cleamose  and  rosette  skates 

Since  abundance  of  the  clearnose  and 
rosette  skates  have  increased 
considerably  over  a  time  period  and  in 
an  area  that  coincides  with  the 
operation  of  many  fisheries,  it  can  be 
assumed  that  the  resouirces  are  being 
harvested  at  an  F  that  is  below  FMSY. 
Therefore,  the  OY  for  cleamose  and 
rosette  skates  is  proposed  to  be  defined 
as  the  amount  of  cleamose  and  rosette 
skates  that  are  harvested  legally  under 
the  provisions  of  the  FMP. 

Even  in  this  situation  of  extremely 
sparse  data,  it  is  possible  to  judge 
whether  ci)rrent  management  strategies 
are  sustainable  or  whether  fishing  effort 
needs  to  be  curtailed  to  facilitate 
rebuilding.  The  Council  has  specified 
management  measures  in  this  FMP  and 
in  other  fisheries  that  enhance  the 
probability  of  future  stock  increases, 
with  the  expectation  that  progressively 
more  data  will  become  available  to 
continually  evaluate  management 
strategies  and  more  reliably  estimate 
SFA  reference  points  over  time. 
Therefore,  the  specification  of  MSY  and 
OY  would  be  items  that  the  Council 
could  adjust  through  a  framework 
adjustment  to  the  FMP,  provided  that 
the  specifications  would  not  require 
management  adjustments  that  are 
outside  of  the  range  of  management 
measures  that  may  be  changed  under 
the  fr-amework  adjustment  process. 

Management  Area 

The  boundciries  of  the  management 
area,  also  called  the  management  unit, 
would  be  limited  to  the  waters  north  of 
35°  15.3'  N.  lat.,  bounded  by  the 
coastline  of  the  continental  United 
States  in  the  west  and  north,  and  the 
Hague  Line  and  the  seaward  «xtent  of 
the  U.S.  exclusive  economic  zone  (EEZ) 
in  the  east.  These  boundaries  fpr  the 
management  unit  are  consistent  with 
other  relevant  NE  FMPs. 

Fishing  Year 

The  skate  fishing  year  would  be  the 
same  as  the  NE  multispecies  fishing 
year,  currently  May  1  April  30.  If  the 


multispecies  fishing  year  changes  in  the 
future,  the  skate  fishing  year  would 
change  automatically  to  remain 
consistent  with  the  NE  multispecies 
fishing  year. 

Essential^Fish  Habitat  (EFH)     - 

The  Council  proposes  to  use  relative 
abiuidance  data  to  differentiate  areas 
with  relatively  greater  abundance  of  a 
species  to  identify'  EFH  in  contrast  to 
areas  with  relatively  lower  abundance. 
Typically,  areas  of  relatively  high 
abimdance  or  density  are  indicative  of 
more  suitable  habitats.  Research  has 
demonstrated  that,  as  populations 
decline,  their  range  contracts  and  they 
are  most  abundant  in  available  areas  of 
best  suited  habitat. 

The  Council  proposes  to  use  the  best 
available  information  on  the 
distribution  and  relative  abundance  of 
the  skate  species  as  reflected  in  the 
NMFS  otter  trawl  survey  data.  There  are 
data  available  from  the  Massachusetts 
Inshore  Trawl  Survey  on  all  but 
barndoor  skate,  and  there  are  data 
available  from  the  Hudson-Raritan 
Trawl  Survey  for  little  and  cleamose 
skates.  The  NOAA  Estuarine  Living 
Marine  Resources  Program  (ELMR) 
information  does  not  differentiate 
between  different  species  of  skates,  but 
provides  information  on  the  occiurence 
of  skate  species  in  the  estuaries  and 
embayments  of  New  England  and  the 
Mid- Atlantic  for  the  skate  complex  - 
(identified  as  Raja  spp.)  as  a  whole. 

Permitting  Requirements 

The  owners  of  any  commercial  vessel 
that  intends  to  fish  for,  catch,  possess, 
transport,  land,  sell,  trade,  or  barter 
skates  in  or  from  the  skate  management 
unit  would  be  required  to  obtain  an 
annual  Federal  skate  permit  (open- 
access). 

Dealers  who  purchase  or  receive 
skates  or  skate  parts  from  any  vessel 
would  be  required  to  obtain  a  Federal 
dealer  permit  on  an  annual  basis.  Skates 
harvested  from  the  skate  management 
imit  could  only  be  sold  to  federally 
permitted  dealers. 

Operators  of  vessels  issued  a  Federal 
skate  vessel  permit  would  be  required  to 
obtain  a  Federal  operator  permit.  An 
individual  who  already  holds  an 
operator  permit  for  another  federally 
managed  fishery  would  not  need  to 
'reapply,  since  there  is  no  qualification 
or  test  for  this  permit. 

Vessel  and  Dealer  Reporting 
Requirements 

The  Council  clearly  recognizes  the 
problems  associated  with  skate  species 
identification.  Because  species-specific 
information  is  critical  to  the  long-term 


success  of  thisTMP,  the  Council  is 
working  closely  with  NMFS  and  the 
NEFSC  to  develop  a  species 
identification  guide  for  skate  vessels 
and  dealers,  as  well  as  sea  samplers  and 
enforcement  agents.  Vessels  holding 
skate  permits  and  dealers  authorized  to 
purchase  skates  would  be  required  to 
report  species-level  information  on        ^ 
skates  in  existing  Vessel  Trip  Reports. 

The  Council  recognizes  that 
mandating  the  reporting  of  discards  by 
individual  species  may.  not  be  practical 
and  may  actually  increase  discard 
mortality  for  some  species  of  skates.  It 
is  likely  that  unwanted  skates  would 
stay  on  the  deck  of  a  fishing  vessel 
longer  if  the  crew  is  required  to  sort  the 
bycatch  and  differentiate  the  species 
that  are  being  discarded.  For  this  reason, 
the  Council  proposes  that  vessels 
holding  Federal  permits  (regardless  of 
the  fishery)  report  skate  discards  by  sizfe 
category  only  (i.e.,  large  and  small 
skates). 

Skate  Wing  Possession  Restrictions 

■     The  retention  and  landing  of  skate 
wings  would  be  limited  to  10,000  lb 
(4,536  kg)  per  trip  of  less  than  or  equal 
to  24  hovirs  duration  (and  a  limit  of  one 
trip  per  day)  and  20,000  lb  (9,072  kg) 
per  trip  exceeding  24  hours.  The  days- 
at-sea  (DAS)  call-in  programs 
(groundfish.  scallop,  and  monkfish) 
would  be  used  to  determine  whether  a 
vessel's  trip  is  less  than  or  greater  thai! 
24  hours. 

By  discouraging  large-scale  directed 
fishing  for  skate  vdngs,  the  possession 
limit  is  expected  to  reduce  overall 
fishing  mortality'  on  winter  skates. 
However,  the  benefits  of  a  wing 

.possession  limit  include  not  only 
fishing  mortality'  reductions  for  winter 
skate,  but  also  long-term  benefits  to  the 
wing  species  if  the  possession  limit  can 
discourage  expansion  of  the  fishery  and/ 
or  an  influx  of  new  entrants  into  the 
fishery. 

Bait-only  Letter  of  Authorization  (LO  A) 

This  action  would  allow  vessel 
owners  and  operators  that  fish  for  skates 
as  bait  only  to  be  exempt  from  the  wing 
possession  limits,  provided  they  obtain 
an  LOA  from  the  Regional 
Administrator.  Vessel  owners/operators 
that  fish  for  a  combination  of  bait  and 
wings  and  vessels  that  do  not  obtain  the 
LOA  would  be  subject  to  the  wing 
possession  limits. 

Skate  Possession  Prohibitions 

Barndoor  and  thprny  skates  are  in  an 
overfished  condition,  so,  in  addition  to 
the  benefits  that  are  likely  to  accrue  to 
these  species  as  a  result  of  the  NE 
multispecies  regulations  (closed  areas. 
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DAS  reductions,  mesh  increases),  this 
action  proposes  to  prohibit  the 
possession  of  thorny  skates  and 
barndoor  skates  on  all  vessels  fishing 
from,  and  all  dealers  who  would 
purchase  skates  caught  in,  the  EEZ 
portion  of  the  Skate  Management  Unit. 
Although  no  longer  considered  to  be  in 
an  overfished  condition,  the  smooth 
skate  resource  is  depleted  and  still  well 
below  its  target  biomass  level. 
Therefore,  in  addition  to  the  benefits 
that  are  likely  to  accrue  to  this  species 
as  a  result  of  the  NE  multispecies 
regulations,  this  action  proposes  a 
prohibition  on  possession  of  smooth 
skates  in  the  GOM  RMA  to  conserve  the 
smooth  skate  resource  and  promote  the 
rebuilding  of  its  biomass  to  target  levels. 

■  Annual  Monitoring  and  Framework 
Adjustment  Measures 

The  skate  fishery  would  be  monitored 
on  at  least  an  annual  basis  starting  1 
year  after  the  implementation  of  the 
FMP.  The  status  of  the  resource  and  the 
fishery  would  be  reviewed  by  the 
Council,  its  Skate  Oversight  Committee 
and  Advisory  Panel,  and  the  Skate  PDT. 
The  Council  would  prepare  a  biennial 
Stock  Assessment  and  Fishery 
Evaluation  (SAFE)  Report  for  the  NE 
skate  complex.  If  the  Council 
determined  that  an  adjustment  to  the 
measures  is  needed,  it  would  implement 
either  a  framework  adjustment  or  an 
amendment  to  the  F\^. 

The  framework  adjustment  process 
would  be  similar  to  that  used  in  other 
NfE  Region  fisheries.  This  process  would 
allow  changes  to  measures  below,  as 
appropriate,  to  be  made  to  the  FMP  or 
regulations  in  a  timely  manner,  without 
going  through  the  plan  amendment  • 
process.  The  framework  adjustment 
process  may  not  be  appropriate  when  it 
is  determined  that  a  proposed  change 
would  not  be  within  the  scope  of  the 
FMP,  or  the  amendment  process  would 
be  better  suited  to  implement  the 
proposed  change.  The  framework 
process  would  provide  a  formal 
opportimity  for  public  comment  to 
supplement  the  customary  public 
comment  period  provided  by  publishing 
a  proposed  rule.  If  changes  to  the 
management  measures  were 
contemplated  in  the  FMP,  and  if 
sufficient  opportxuiity  for  public 
comment  on  the  framework  action 
existed,  NMFS  could  bypass  the 
proposed  rule  stage  and  publish  a  final 
rule  in  the  Federal  Register,  provided 
such  rule  complies  with  the 
requirements  of  the  Administrative 
Procedure  Act.  The  management 
measures  and/or  changes  to  them  that 
could  be  implemented  and  adjusted 
through  the  framework  process  include 


the  following:  (1)  Skate  permitting  and 
reporting  requirements;  (2)  overfishing 
definitions  and  related  targets  and 
thresholds;  (3)  prohibitions  on 
possession  and/or  landing  of  individual 
skate  species;  (4)  skate  possession 
limits;  (5)  skate  closed  areas  (and 
consideration  of  exempted  gears  and 
fisheries);  (6)  seasonal  skate  fishery 
restrictions  and  specifications;  (7)  target 
TACs  for  individual  skate  species;  (8) 
hard  TACs/quotas  for  skates,  including 
species-specific  quotas,  fishery  quotas, 
and/o»  bycatch  quotas  for  non-directed 
fisheries;  (9)  establishing  a  mechanism 
for  TAC  set-asides  to  mitigate  bycatch, 
conduct  scientific  research,  or  for  other 
reasons;  (10)  onboard  observer 
requirements;  (11)  gear  modifications, 
requirements,  restrictions,  and/or 
prohibitions;  (12)  minin^um  and/or 
maximum  sizes  for  skates;'(13) 
adjustments  to  exemption  area 
requirements,  area  coordinates,  and/or 
management  lines  established  by  the 
FMP;  (14)  measures  to  address  protected 
species  issues,  if  necessary;  (15) 
description  and  identification  of  EFH; 
(16)  description  and  identification  of 
habitat  areas  of  particular  concern;  (17) 
measures  to  protect  EFH;  (18) 
adjustments  and  or/resetting  of  the 
"baseline"  of  management  measures  in 
other  fisheries;  (19)  OY  and/or  MSY 
specifications;  and  (20)  any  other 
measures  contained  in  the  FMP. 

Baseline  Trigger  and  Review 

The  FMP  identifies  and  characterizes 
a  "baseline"  of  management  measures 
in  other  fisheries  that  provide 
conservation  benefits  to  skate  species. 
The  FMP  also  establishes  a  process  for 
reviewing  changes  to  the  management 
measures  included  in  this  baseline, 
particularly  changes  that  make  the 
measures  less  restrictive.  This  approach 
allows  adjustments  to  management 
measures  in  other  fisheries  while 
ensuring  that  skate  rebuilding  is  not 
compromised.  The  proposed  baseline 
measures  and  review  process  are 
described  in  detail  in  the  FMP  and 
Classification  section  of  this  rule. 

The  baseline  review  is  intended  to 
address  potential  significant  impacts  to 
skate  mortality.  Total  skate  mortality 
should  be  considered,  including 
mortality  resulting  in  increased  directed 
fishing  effort  on  skates  and  mortality 
resulting  from  the  bycatch  of  skates. 
Therefore,  this  approach  addresses 
National  Standard  9,  as  considerations 
of  bycatch  and  bycatch  mortality  are 
incorporated  into  the  assessment  of 
whether  or  not  changes  to  the  baseline 
measiu«s  will  result  in  significant 
changes  to  skate  mortality. 


The  lack  of  fishery-specific  data 
precludes  a  quantitative  assessment  of 
the  impacts  of  current  baseline 
measures  on  skates  and  is  likely  to 
preclude  such  an  assessment  of  the 
impacts  of  changes  to  these  measiu^s,  at 
least  in  the  near  futiue.  Over  time,  as 
data  are  collected  through  the  FMP 
permit  and  reporting  requirements, 
increased  observer  coverage,  study 
fleets,  and  efforts  to  collect  better 
information  in  other  fisheries,  the  Skate 
PDT's  ability  to  quantify  the  impacts  of 
management  measures  on  skates  shoidd 
improve  greatly.  However,  qualitative 
assessments  must  suffice  in  the  short- 
term,  as  quantitative  assessments  cannot 
be  completed  at  this  time. 

Classification 

At  this  time,  NMFS  has  not 
determined  that  the  FMP,  which  this 
proposed  rule  would  implement,  is 
consistent  with  the  national  standards 
of  the  Magnuson-Stevens  Act  and  other 
applicable  laws.  NMFS,  in  making  that 
determination,  will  take  into  account 
the  data,  views,  and  comments  received 
during  the  comment  period. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
piirposes  of  E.O.  12866. 

Tne  Coimcil  prepared  an  FEIS  for  the 
FMP;  a  notice  of  availability  for  the 
DEIS  was  published  on  August  30,  2002 
(67  FR  55858).  A  copy  of  the  FEIS  may 
be  obtained  from  the  Council  {see 
ADDRESSES).  The  Council  has  selected  a 
set  of  preferred  alternatives  intended  to 
mitigate,  to  the  extent  possible,  all 
possible  social  and  economic  adverse 
effects  while  minimizing  risks  to  the 
skate  resources  and  their  environment. 
Overall,  the  proposed  action  is  expected 
to  have  significant  positive  effects  on 
the  skate  resources  relative  to  the  no 
action  alternative. 

The  Council  prepared  an  IRFA,  as 
required  by  section  603  of  the 
Regulatory  Flexibility  Act  (RFA),  that 
describes  the  economic  impact  this 
proposed  rule,  if  adopted,  would  have 
on  small  entities.  A  description  of  the 
action,  why  it  is  being  considered,  and 
the  legal  basis  for  the  action,  are 
contained  in  the  preamble  to  this  rule 
and  in  the  SUMMARY.  This  rule  does 
not  duplicate,  overlap,  or  conflict  with 
any  relevant  Federal  rules. 

Quantitative  information  is  limited  for 
the  NE  skate  fisheries  because  the 
detailed  reporting  requirements 
necessary  to  collect  sufficient 
quantitative  information  do  not 
currently  exist.  When  possible,  the 
quantitative  impacts  of  the  alternatives     „ 
were  considered,  but  in  many  instances 
it  was  only  possible  to  describe 
potential  impacts  qualitatively.  Because 
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costs  of  individual  vessel  operations 
were  not  available,  gross  revenues  were 
used  as  a  proxy  for  vessel  profitability. 

The  proposed  measiues,  and  the 
alternatives,  for  addressing  management 
of  the  NE  skate  fisheries  could  affect  any 
commercial  vessel  holding  an  active 
Federal  NE  fishing  permit.  Data  from  the 
NE  permit  application  database  show 
that  4,828  vessels  are  currently 
permitted  to  fish  in  Federal  waters,  with 
1,722  vessels  permitted  to  fish  for  NE 
multispecies,  monkfish,  and/or  sea 
scallops.  Of  these  vessels,  the  Council 
considered  the  economic  impacts  on 
775  vessels  that  have  reported  landings 
of  skates  or  skate  parts  at  least  once  in 
the  last  3  years,  and  on  another  120 
from  which  skates  or  skate  parts  were 
reported  to  have  been  purchased  at  least 
once  in  the  last  3  years.  These  895 
vessels  are  considered  the  imiverse  of 
vessels  most  likely  to  be  directly 
affected  by  the  proposed  action.  All  of 
the  federally  permitted  vessels 
considered  in  this  analysis  readily  fall 
within  the  Small  Business 
Administration's  (SBA's)  definition  of 
small  business  and  the  RFA's  definition 
of  "small  entity."  Therefore,  there  are 
no  disproportionate  economic  impacts 
between  large  and  small  entities. 

In  addition  to  the  proposed  action,  the 
Council  considered  alternatives  to  the 
management  measures,  including  a  "no 
action"  alternative.  The  "no  action" 
alternative  represents  the  regulatory 
environment  that  would  exist  if  the 
Council  did  not  initiate  management  of 
the  NE  skate  complex  and  develop  an 
FMP.  A  summary  of  the  IRFA  follows: 

The  proposed  action  would  establish 
a  skate  wing  possession  limit  of  10,000 
lb  (4,536  kg)  per  day  and  20,000  lb 
(9,072  kg)  per  trip.  Possession  limits  of 
10,000  lb  (4,536  kg),  20,000  lb  (9,072 
kg),  and  30.000  lb  (13,608  kg)  were 
considered  for  both  daily  and  trip 
limits.  Based  on  the  average  ex-vessel 
price  received  for  wings  in  2000  ($0.36/ 
lb  ($0.16/kg)),  the  expected  per  trip 
revenue  loss  for  vessels  that  would  have 
exceeded  the  limit  would  be 
approximately  $2,500  with  a  10,000-lb 
(4,536-kg)  possession  limit,  $2,400  with 
a  20,000-lb  (9,072-kg)  possession  hmit, 
and  $2,700  with  a  30,000-lb  (13,608-kg) 
possession  limit.  Per  vessel,  the 
expected  revenue  loss  would  be 
approximately  $3, 100/ year  with  a 
30,000-lb  (13,608-kg)  possession  limit, 
approximately  $5,000/year  with  a 
20,000-lb  (9,072-kg)  possession  limit, 
and  approximately  $8,500/year  with  a 
10,000-lb  (4,536-kg)  possession  limit. 
The  Council  chose  a  combination  of  the 
10,000-lb  (4,536-kg)  and  20,000-lb 
(9,072-kg)  options  to  provide  limits  on 
landings  in  the  wing  fishery  and  protect 


winter  skate  while  minimizing 
economic  impacts  on  the  industry. 
Impacts  on  annual  vessel  revenues  are 
likely  to  be  even  smaller  than  these  data 
might  suggest,  once  the- landings  of 
other  species  on  the  same  trips  and  in 
other  fisheries  are  considered.  For 
example,  the  potential  revenue  loss  for 
the  18  vessels  that  landed  more  than 
20,000  lb  (9,072  kg)  of  skate  wings  on 
at  least  one  trip  diuing  2000  was  less 
than  5  percent  of  total  annual  revenues 
for  each  vessel;  the  impact  was  less  than 
1  percent  for  14  of  these  vessels. 

The  Council  rejected  the  30,000-lb 
(13,608-kg)  possession  limit  because  the 
analysis  showed  that  only  a  very  small 
conservation  benefit  could  be  expected 
with  such  a  high  possession  limit. 
Options  1  and  2,  when  combined,  were 
shown  to  produce  up  to  a  14-percent 
reduction  in  landings  and  yet  maintain 
income  for  both  nearshore  and  offshore 
fishermen. 

The  impacts  of  the  prohibitions  on 
possession  of  barndoor  skate,  thorny 
skate,  and  smooth  skate  in  the  GOM 
cannot  be  quantified,  but  the  status  of 
these  resources  and  information 
provided  by  industry  suggest  little,  if 
any,  impact  would  be  expected  on 
fishermen. 

The  options  to  prohibit  either  the 
landing  or  sale  of  these  skate  species, 
tather  than  the  proposed  prohibition  on 
possession,  would  not  be  expected  to 
make  any  difference  from  an  economic 
perspective,  as  under  all  three  options, 
the  sale  of  these  species  would  be 
prohibited  and  any  potential  revenue 
from  these  species  would  be  foregone. 
Only  the  no  action  alternative  could 
mitigate  any  adverse  economic  impacts, 
but  this  option  was  not  acceptable  from 
a  conservation  perspective. 

The  proposed  action  would  also 
establish  a  geographical  limit  for  the 
prohibition  on  possession  of  smooth 
skate.  The  overlap  of  the  smooth  skate 
resolute  with  the  skate  bait  fishery  is 
unknown;  for  this  reason,  the 
prohibition  would  be  limited  to  the 
GOM  RMA.  The  majority  of  smooth 
skates  are  distributed  in  the  GOM,  so 
the  geographical  limitation  should  not 
compromise  the  conservation  benefits  of 
this  action.  Because  smooth  skates  are 
not  targeted  in  the  GOM/GB  skate 
fishery  and  are  therefore  not  a 
significant  component  of  the  skate 
landings,  this  is  expected  to  have  only 
minimal  economic  impacts  on  vessels 
fishing  in  the  GOM. 

The  proposed  action  would  require 
Federal  open-access  skate  permits  for 
vessels,  operators,  and  dealers  engaged 
in  any  aspect  of  the  skate  fisheries. 
Some  vessels,  operators,  and  dealers  are 
ciurently  issued  permits  as  a  result  of 


their  participation  in  other  managed 
fisheries.  For  these  entities,  the  skate 
fishery  would  be  added  to  an  existing 
permit  and  there  would  be  no  additional 
impacts.  Some  vessel  owners,  operators, 
and  dealers  may  have  to  obtain  Federal 
permits  for  the  first  time.  In  these 
instances,  the  estimated  costs  associated 
with  completing  the  necessary 
applications  would  be:  Vessel  permit, 
$4.50/applicant;  dealer  permit,  $2.00/ 
applicant:  and  operator  permit.  $30.00/ 
-  applicant. 

In  order  to  collect  information 
necessary  to  monitor  the  effectiveness  of 
the  FMP  and  to  better  understand  the 
skate  species  and  the  skate  fisheries, 
vessels  landing  skates  or  skate  parts 
would  need  to  submit  logbook  reports, 
and  dealers  purchasing  skates  or  skate 
parts  would  need  to  submit  dealer 
reports.  Annual  costs  associated  with 
completing  vessel  trip  reports  are 
estimated  at  $30.00/vessel.  Annual  costs 
associated  with  dealer  reporting  are 
estimated  at  $13.00/dealer. 

The  proposed  action  would  allow 
vessels  that  fish  for  skates  as  bait  only 
to  obtain  an  LOA  from  NMFS  so  as  to 
.  be  exempt  from  the  skate  wing 
.  possession  limits,  but  would  require 
these  vessels  to  only  land  whole  skates 
smaller  than  23  inches  (58.42  cm)  total 
length.  This  action  would  not  have  an 
economic  impact  on'fishing  vessels.  The 
only  significant  alternative  to  this 
measiu-e  considered  by  the  Council  was 
to  not  implement  the  LOA  program. 
This  would  have  resulted  in  adverse 
economic  impacts  because  bait-only 
vessels  would  have  been  subject  to  the 
potentially  restrictive  skate  wing 
possession  limit. 

The  FMP  and  FEIS  discuss 
alternatives  to  the  proposed  action, 
including  those  considered  by  the 
Council  but  ultimately  not 
recommended.  The  potential  impacts  of 
several  of  the  proposed  measures  were 
mitigated  by  the  Council's 
recommendations,  as  follows: 

1  .The  proposed  prohibition  on 
possession  of  smooth  skates  was 
restricted  to  the  GOM  RMA,  thus 
mitigating  the  potential  adverse 
economic  impact  to  vessels 
participating  in  the  southern  New 
England  bait  fishery. 

2. The  Council  combined  two  of  the 
possession  limit  options  for  the  skate 
wing  fishery.  The  10,00Q-lb  (4,536-kg) 
limit  applies  to  short  trips  (24  hours  or 
less)  where  it  would  be  much  less  likely 
to  result  in  adverse  economic  impacts  to 
fishermen. 

3. Requirements  to  land  skates  whole 
for  identification  piuposes  would  create 
significant  amounts  of  shoreside  waste 
for  processors.  The  additional  cost 
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borne  by  dealers  and  processors  would 
reduce  dockside  prices  for  fishermen. 
For  these  reasons,  the  Council  did  not 
recommend  this  measure. 

4.The  Council  recommended  against 
restricting  the  bait  fishery  to  little  skates 
only  (as  a  method  of  protecting  small 
winter  skates)  because  it  is  too  difficult 
to  tell  the  two  species  apart.  The  time 
required  to  differentiate  these  two 
species  in  the  high-volume  bait  fishery 
would  have  resulted  in  an  adverse 
economic  impact  on  fishing  operations. 

5. Potential  possession  limits  in  the 
bait-only  fishery  were  rejected  due  to 
potentiail  adverse  economic  impacts  on 
the  lobster  fishery,  which  utilizes  skates 
as  bait. 

6.A  proposal  to  require  heavier  twine 
in  sink  gillnet  fisheries  to  reduce 
incidental  catches  of  skates  was  rejected 
because  gillnet  fishermen  land  only 
about  20  percent  of  total  skates  and  the 
added  costs  to  gillnet  fisheries  were 
perceived  to  be  out  of  proportion  with 
the  expected  conservation  benefits. 

CoUection-of-Information  Requirements 

This  rule  contains  eight  coUection-of- 
ihformation  requirements,  which  have 
been  submitted  to  OMB  for  approval. 
The  public's  reporting  burden  for  the 
collection-of-information  requirements 
includes  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection-of-information 
requirements. 

The  new  and  revised  reporting 
requirements  and  the  estimated  time  for 
a  response  are  as  follows:  8  minutes  for 
a  vessel  trip  report;  3  minutes  for  a 
dealer  purchase  report;  15  minutes  for 
an  open  access  vessel  permit;  5  minutes 
for  a  dealer  permit;  60  minutes  for  an 
operator  permit;  2  minutes  for  a 
notification  for  observer  deployment:  2 
minutes  for  a  bait-only  fishery 
exemption  notification  (Letter  of 
Authorization);  and  2  minutes  for  bait 
transfer-at-sea  documentation. 

Public  comment  is  sought  regarding: 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
the  accuracy  of  the  burden  estimate; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
on  these  or  any  other  aspects  of  the 
collection  of  information  to  NMFS  [see 
ADDRESSES)  and  to  OMB  at  the  Office  of 


Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  IX  20503  (Attn:  NOAA 
Desk  Officer). 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection-of-information  displays  a 
currently  valid  OMB  control  number. 

List  of  Subjects  in  50  CFR  Part  64« 

Fishing,  Fisheries,  Vessel  permits. 
Reporting  and  recordk^ping 
requirements. 

Dated:  May  23,  2003. 

Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  proposed 
to  be  amended  as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  648.1,  the  first  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: , 

S  648.1    Purpose  and  scope. 

(a)  This  part  implements  the  fishery 
management  plans  (FMPs)  for  the 
Atlantic  mackerel,  squid,  and  butterfish 
fisheries  (Atlantic  Mackerel,  Squid,  and 
Butterfish  FMP);  Atlantic  salmon 
(Atlantic  Salmon  FMP);  the  Atlantic  sea 
scallop  fishery  (Scallop  FMP);  the"    . 
Atlantic  siu-f  clam  and  ocean  quahog 
fisheries  (Atlantic  Surf  Clam  and  Ocean 
Quahog  FMP);  the  NE  multispecies  and 
monkfish  fisheries  ((NfE  Multispecies 
FMP)  and  (Monkfish  FMP));  the  summer 
flounder,  scup,  and  black  sea  bass 
fisheries  (Summer  Flounder,  Scup,  and 
Black  Sea  Bass  FMP);  the  Atlantic 
bluefish  fishery  (Atlantic  Bluefish  FMP); 
the  Atlantic  herring  fishery  (Atlantic 
Herring  FMP);  the  spiny  dogfish  fishery 
(Spiny  Dogfish  FMP);  the  Atlantic  deep- 
sea  red  crab  fishery  (Deep-Sea  Red  Crab 
FMP);  the  Ulefish  fishery  (Tilefish  FMP); 
and  the  NE  skate  complex  fisheries 
(Skate  FMP).  *  *  * 
*         •         »         •         *  J 

3.  In  §648.2.  the  definitions  of 
"Coimcil"  and  "fishing  year"  and 
"skate"  are  revised,  and  new  definitions 
for  "NE  skate  complex  (skates)",  and 
"Skate  Management  Unit"  are  added  in 
alphabetical  order  to  read  as  follows: 


S648^    Definitions. 

***** 

Council  means  the  New  England 
Fishery  Management  Council  (NEFMC) 
for  the  Atlantic  herring,  Atlantic  sea 
scallop,  Atlantic  deep-sea  red  crab,  NE 
multispecies  and  monkfish  fisheries; 
and  NE  skate  fisheries;  or  the  Mid- 
Atlantic  Fishery  Management  Council 
(MAFMC)  for  the  Atlantic  mackerel, 
squid,  and  butterfish;  Atlantic  surf  clam  . 
and  ocean  quahog;  summer  flounder, 
scup,  and  black  sea  bass;  spiny  dogfish; 
Atlantic  bluefish;  and  tilefish. 
*.**** 

Fishing  year  means:  (1)  For  the 
Atlantic  sea  scallop  and  Atlantic  deep- 
sea  red  crab  fisheries,  fi-om  March  1 
through  the  last  day  of  February  of  the 
following  year.  (2)  For  the  NE 
multispecies.  monkfish  and  skate 
fisheries,  from  May  1  through  April  30 
of  the  following  year.  (3)  For  all  other 
fisheries  in  this  part,  from  January  1 
through  December  31. 
***** 

NE  Skate  Complex  (skates)  means 
Leucoraja  ocellata  (winter  skate); 
Dipturis  laevis  (barndoor  skate); 
Amblyraja  radiata  (thorny  skate); 
Malacoraja  senta  (smooth  skate); 
Leucoraja  erinacea  (little  skate);  Raja 
eglanteria  (cleamose  skate);  and 
Leucoraja  garmani  (rosette  skate). 
*        *        *        *        * 

Skate  means  members  of  the  Family 
Rajidae.  including:  Leucoraja  ocellata 
(winter  skate);  Dipturis  laevis  (barndoor 
skate):  Amblyraja  radiata  (thorny  skate); 
Malacoraja  senta  (smooth  skate); 
Leucoraja  erinacea  (little  skate);  Raja 
eglanteria  (cleamose  skate);  and 
Leucoraja  garmani  (rosette  skate). 
***** 

Skate  Management  Unit  means  an 
area  of  the  Atlantic  Ocean  from  35°15.3' 
N.  Lat..  the  approximate  latitude  of  Cape 
Hatteras  Light,  NC,  northward  to  the 
U.S. -Canada  border,  extending  eastward 
from  the  shore  to  the  outer  boundary  of 
the  EEZ  and  northward  to  the  U.S.- 
Canada border  in  which  the  United 
States  exercises  exclusive  jurisdiction 
over  all  skates  fished  for.  possessed, 
caught  or  retained  in  or  from  such  area. 
***»*, 

4.  In  §  648.4.  paragraph  (a)(14)  is 
added  to  read  as  follows: 

§648.4    Vessel  permito. 

(a)  •  *  * 

(14)  Skate  vessels.  Any  vessel  of  the 
United  States  must  have  been  issued 
and  have  on  board  a  valid  skate  vessel 
permit  to  fish  for.  possess,  transport, 
sell,  or  land  skates  in  or  from  the  EEZ 
portion  of  the  Skate  Management  Unit. 
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5.  In  §  648.5,  the  first  sentence  in 
paragraph  (a)  is  revised  to  read  eis 
follows: 

§  648.5    Operator  permits. 

(a)  *  *  *  Any  operator  of  a  vessel 
fishing  for  or  possessing  Atlantic  sea 
scallops  in  excess  of  40  lb  (18.1  kg).  NE 
multispecies.  spiny  dogfish,  monkfish. 
Atlantic  herring,  Atlantic  surf  clam, 
ocean  quahog,  Atlantic  mackerel,  squid, 
butterfish.  scup.  black  sea  bass,  or 
bluefish.  harvested  in  or  from  the  EEZ; 
tilefish  harvested  in  or  from  the  EEZ 
portion  of  the  Tilefish  Management 
Unit;  skates  harvested  in  or  from  the 
EEZ  portion  of  the  Skate  Management 
Unit;  or  Atlantic  deep-sea  red  crab 
harvested  in  or  from  the  EEZ  portion  of 
the  Red  Crab  Management  Unit,  issued 
a  permit,  including  carrier  arid 
processing  ptermits.  for  these  species 
under  this  part,  must  have  been  issued 
under  this  section,  and  carry  on  board, 
a  valid  operator  permit.  *  *  * 
***** 

6.  In  §  648.6,  paragraph  (a)(1)  \8 
revised  to  read  as  follows: 

§  648.6    Dealer/processor  permits. 

(a)  *  *  * 

(1)  All  dealers  of  NE  multispecies, 
monkfish.  skates.  Atlantic  herring. 
Atlantic  sea  scallop,  Atlantic  deep-sea 
red  crab,  spiny  dogfish,  summer 
flounder,  Atlantic  surf  clam,  ocean 
quahog,  Atlantic  mackerel,  squid, 
butterfish.  scup.  bluefish.  tilefish.  and 
black  sea  bass;  Atlantic  surf  clam  and 
ocean  quahog  processors;  and  Atlantic 
herring  processors  or  dealers,  as 
described  in  §  648.2;  must  have  been 
issued  under  this  section,  and  have  in 
their  possession,  a  valid  permit  or 
permits  for  these  species.  A  person  who 
meets  the  requirements  of  both  the 
dealer  and  processor  definitions  of  any 
of  the  aforementioned  species'  fishery 
regulations  may  need  to  obtain  both  a 
dealer  and  a  processor  permit, 
consistent  with  the  requirements  of  that 
particular  species'  fishery  regulations. 
Persons  aboard  vessels  receiving  small- 
mesh  multispecies  and/or  Atlantic 
herring  at  sea  for  their  own  use 
exclusively  as  bait  are  deemed  not  to  be 
dealers,  and  are  not  required  to  possess 
a  valid  dealer  permit  under  this  section, 
for  purposes  of  receiving  such  small- 
mesh  multispecies  and/or  Atlantic 
herring,  provided  the  vessel  complies 
with  the  provisions  of  §  648.13. 
*        *        *   .      *        * 

7.  In  648.7.  paragraphs  (a)(l)(iii)  and 
(b)(l)(iii)  are  added,  and  the  last 
sentence  of  paragraph  (b)(l)(i)  is  I'evised 
to  read  as  follows: 


§648.7    Recordkeeping  and  reporting 
requirements. 

***** 

(a)  *  *  * 
(1)  *  *  *  - 

(iii)  n>ealer  reporting  requirements  for 
skates.  In  addition  to  the  requirements 
under  paragraph  (i)  of  this  section, 
dealers  shall  report  the  species  of  skates 
received.  Species  of  skates  shall  be 
identified  according  to  the  following 
categories:  Winter  skate,  little  skate, 
little/winter  skate,  barndoor  skate, 
smooth  skate,  thorny  skate,  cleamose 
skate,  rosette  skate,  and  unclassified 
skate.  Dealers  will  be  provided  with  a 
skate  species  identification  guide. 
***** 

(b)  *  *-* 
(1)  *  *  * 

(i)  *  *  *  With  the  exception  of  those 
vessel  owners  or  operators  fishing  under 
a  surfclam  or  ocean  quahog  permit,  at 
least  the  following  information  and  any 
other  information  required  by  the 
Regional^ Administrator  must  be 
provided:  Vessel  name;  USCG 
documentation  number  (or  state 
•registration  number,  if  undocumented); 
permit  number;  date/time  sailed;  date/ 
time  landed;  trip  type;  number  of  crew: 
niunber  of  anglers  (if  a  charter  or  party 
boat);  gear  fished;  quantity  and  size  of 
gear;  mesh/ring  size;  chart  area  fished; 
average  depth;  latitude/longitude  (or 
loran  station  and  bearings);  total  hauls 
per  area  fished;  average  tow  time 
duration;  hail  weight,  in  pounds  (or 
count  of  individual  fish,  if  a  party  or 
charter  vessel),  by  species,  of  all  species, 
or  parts  of  species,  such  as  monkfish 
livers,  landed  or  discarded;  and  in  the 
case  of  skate  discards,  "small"  (i.e.,  less 
than  23  inches  (58.42  cm),  total  length) 
or  "large"  (i.?.,  23  inches  (58.42  cm)  or 
greater,  total  length)  skates;  dealer 
permit  number;  dealer  name;  date  sold, 
port  and  state  landed;  and  vessel 
operator's  name,  signature,  and 
operator's  permit  number  (if  applicable). 
***** 

(iii)  Vessel  reporting  requirements  for 
skates.  In  addition  to  the  requirements 
under  paragraph  (b)(2)(i)  of  this  section, 
the  owner  or  operator  of  any  vessel 
issued  a  skate  permit  shall  report  the 
species  of  all  skates  landed.  Species  of 
skates  shall  be  identified  according  to 
the  following  categories:  Winter  skate, 
little  skate,  little/winter  skate,  barndoor 
skate,  smooth  skate,  thorny  skate, 
cleamose  skate,  rosette  skate,  and 
unclassified  skate.  Discards  of  skates 
shall  be  reported  according  to  two  size 
classes,  large  skates  (greater  than  or 
equal  to  23  inches  (58.42  cm)  in  total 
length)  and  small  skates  (less  than  23 
inches  (58.42  cm)  in  total  length).  All 


other  vessel  reporting  requirements 

remain  unchanged.  Vessel  owners  or 

operators  that  intend  to  land  skates  will 

be  provided  with  a  skate  identification 

guidi&  to  assist  in  this  data  collection 

program. 

*        *  ^      *        *        * 

8.  In  §  648.11.  paragraphs  (a)  and  (e) 
are  revised  to  read  as  follows: 

§  648. 1 1    At-sea  sampler/observer 
coverage. 

(a)  The  Regional  Administrator  may 
request  any  vessel  holding  a  permit  for 
Atlantic  sea  scallops,  NE  multispecies, 
monkfish,  skates,  Atlantic  mackerel, 
squid,  butterfish,  scup,  black  sea  bass, 
bluefish,  spiny  dogfish.  Atlantic  herring, 
tilefish,  or  Atlantic  deep-sea  red  crab;  or 
a  moratorium  permit  for  summer 
floimder;  to  carry  a  NMFS-approved  sea 
samplery  observer. 
***** 

(e)  The  owner  or  operator  of  a  vessel 
issued  a  summer  flounder  moratorium 
permit,  ascup  moratorium  permit,  a 
black  sea  bass  moratorium  permit,  a 
bluefish  permit,  a  spiny  dogfish  permit, 
an  Atlantic  herring  permit,  an  Atlantic 
deep-sea  red  crab  permit,  a  skate  permit, 
or  a  tilefish  permit,  if  requested  by  the 
sea  sampler/observer,  also  must: 

(1)  Notify  the  sea  sampler/ observer  of 
any  sea  turtles,  marine  mammals, 
summer  flounder,  scup.  black  sea  bass, 
bluefish.  spiny  dogfish.  Atlantic  herring, 
Atlantic  deep-sea  red  crab,  tilefish. 
skates  (including  discards)  or  other 
specimens  taken  by  the  vessel. 

(2)  Provide  the  sea  sampler/obser\'er 
with  sea  tmtles,  marine  mammals, 
summer  flounder,  scup.  black  sea  bass, 
bluefish,  spiny  dogfish,  Atlantic  hearing, 
Atlantic  deep-sea  red  crab,  skates, 
tilefish.  or  other  specimens  taken  by  the 
vessel. 
*****  * 

9.  In  §648.12,  the  introductory'  text  is 
revised  to  read  as  follows: 

§648.12    Experimental  fishing,     ""*^;^ 

The  Regional  Administrator  may 
exempt  any  person  or  vessel  from  the 
requirements  of  subparts  A  (General 
provisions),  B  (Atlantic  mackerel,  squid, 
and  butterfish),  D  (Atlantic  sea  scallop), 
E  (Atlantic  surfclam  and  ocean  quahog). 
F  (NE  multispecies  and  monkfish),  G 
(siunmer  flounder),  H  (scup),  I  (black 
sea  bass),  J  (Atlantic  bluefish),  K 
(Atlantic  herring),  L  (spiny  dogfish).  M 
(Atlantic  deep-sea  red  crab).  N  (tilefishj. 
and  O  (skates)  of  this  part  for  the 
conduct  of  experimental  fishing 
beneficial  to  the  management  of  the 
resources  or  fishery  managed  under  that 
subpart.  The  Regional  Administrator 
shall  consult  with  the  Executive 
Director  of  the  MAFMC  regarding  such 
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exemptions  for  the  Atlantic  mackerel, 
squid,  butterfish,  summer  flounder, 
scup,  black  sea  bass,  spiny  dogfish, 
bluefish,  and  tileflsh  fisheries. 

•        •        *        *        • 

10.  In  §  648.13,  paragraph  (h)  is  added 
to  read  as  follows: 

§648.13    Transfers  at  sea. 

***** 

(h)  Skates.  (1)  Except  as  provided  in 
paragraph  (h)(2)  of  this  section,  all 
persons  or  vessels  issued  a  Federal  skate 
permit  are  prohibited  from  transferring, 
or  attempting  to  transfer,  at  sea  any 
skates  to  any  vessel,  and  all  persons  or 
vessels  are  prohibited  from  transferring, 
or  attempting  to  transfer,  or  at  sea  to  any 
vessel  any  skates  while  in  the  EEZ,  or 
skates  taken  in  of  from  the  EEZ  portion 
of  the  Skate  Management  Unit. 

(2)  Vessels  and  vessel  owners  or 
operators  issued  Federal  skate  permits 
under  §  648.4(a)(14)  may  transfer  at  sea 
skates  taken  in  or  from  the  EEZ  portion 
of  the  Skate  Management  Unit  provided: 

(i)  The  transferring  vessel  possesses 
on  board  a  letter  of  authorization  issued 
by  the  Regional  Administrator  as 
specified  under  §  648.322(b); 

(ii)  The  vessel  and  vessel  owner  or 
operator  comply  with  the  requirements 
specified  at  §  648.322(b); 

(iii)  The  transferring  vessel  maintains 
a  record  of  the  quantity  of  skates 
transferred  according  to  the 
requirements  at  §  648.7;  and 

(iv)  The  transferring  vessel  provides 
the  receiving  vessel  documentation 
showing  the  date  and  the  amount  of 
skates  transferred,  whether  or  not  a 
monetary  exchange  is  involved  in  the 
transfer,  and  the  transferring  vessel 
maintains  onboard,  for  a  minimum  of 
one  year  from  the  date  of  the  transfer, 
a  copy  of  said  documentation. 

11.  In  §648.14,  paragraphs  {x)(13), 
(ee),  and  (if)  are  added  to  read  as 
follows: 

§648.14    Prohibitions. 

***** 

(x)  *  *  * 

(13)  Skates.  All  skates  retained  or 
possessed  on  a  vessel  are  deemed  to 
have  been  harvested  in  or  from  the 
Skate  Management  Unit,  unless  the 
preponderance  of  all  submitted 
evidence  demonstrates  that  such  skates 
were  harvested  by  a  vessel,  that  has  not 
been  issued  a  Federal  skate  permit, 
fishing  exclusively  outside  of  the  EEZ 
portion  of  the  Skate  Management  Unit 
or  only  in  state  waters. 
***** 

(ee)  In  addition  to  the  general 
prohibitions  specified  in  §600.725  of 
this  chapter  and  in  paragraph  (a)  of  this 
section,  it  is  unlawful  for  any  person  to 


fish  for,  possess,  or  land  skates  in  or 
from  the  EEZ  portion  of  the  Skate 
Management  Unit,  unless  in  possession 
of  a  valid  Federal  skate  vessel  permit  or 
onboard  a  federally  permitted  lobster 
vessel  in  possession  of  whole  skates  less 
than  the  maximum  size  specified  at 
§  648.322(b)(2)  for  use  as  bait  only. 

(ff)  In  addition  to  the  general 
prohibitions  specified  in  §600.725  of 
this  chapter  and  in  paragraph  (a)  of  this 
section,  it  is  unlawful  for  any  owner  or 
operator  of  a  vessel  holding  a  valid 
Federal  skate  permit  to  do  any  of  the 
following: 

(1)  Fail  to  comply  with  the  conditions 
of  the  skate  wing  possession  and 
landing  limits  for  winter  skates 
specified  at  §  648.322,  unless  holding  a 
letter  of  authorization  to  fish  for  and 
land  skates  as  bait  only  at  §  648.322(b). 

(2)  Fail  to  comply  with  the 
recordkeeping  and  reporting 
requirements  of  §648.7(a)(l)(iii)  and 
(b)(l){iii). 

(3)  Transfer  at  sea  or  attempt  to 
transfer  at  sea  to  any  vessel,  any  skates 
taken  in  or  from  the  EEZ  portion  of  the 
Skate  Management  Unit,  unless  in 
compliance  with  the  provisions  of 

§§  648.13(b)  and  648.322(b). 

(4)  Purchase,  possess,  trade,  barter  or 
receive  skates  caught  in  the  EEZ  portion 
of  the  Skate  Management  Unit  by  a 
vessel  that  has  not  been  issued  a  valid 
Federal  skate  permit  under  this  part. 

(5)  Fail  to  comply  with  the  provisions 
of  the  DAS  notification  program 
specified  in  §§  648.82,  648.53,  and 
648.92,  for  the  multispecies,  scallop, 
and  monkfish  fisheries,  respectively, 
when  issued  a  valid  skate  permit  and 
fishing  under  the  skate  wing  possession 
limits  at  §648.322. 

(6)  Fish  for,  catch,  possess,  transport, 
land,  sell,  trade,  or  barter  whole  skates 
and  skate  wings  in  excess  of  the 
possession  limits  specified  at  §  648.322. 

(7)  Retain,  possess,  or  land  barndoor 
or  thorny  skates  taken  in  or  from  the 
EEZ  portion  of  the  Skate  Management 
Unit  specified  at  §  648.322(c). 

(8)  Retain,  possess,  or  land  smooth 
skates  taken  in  or  from  the  GOM  RMA 
described  at  §  648.80(a)(l)(i). 

(9)  Fail  to  comply  with  the 
restrictions  under  the  SNE  Trawl  and 
Gillnet  Exemption  areas  for  the  NE  skate 
fisheries  at  §§648.80(b)(5)(i)(B)  and 
648.80(b)(6)(i)(B). 

12.  In  §648.80,  paragraphs  (b)(5)(i)(C) 
and  (b)(6)(i)(D)  are  added  and 
paragraphs  (b)(5)  introductory  text, 
(b)(5)(i)(A),  (b)(6)  introductory  text, 
(b)(6)(i)(A),  and  (h)(2)(i)(8)  are  revised  to 
read  as  follows: 


§648.80    Multispecies  regulated  mesh 
areas  and  restrictions  on  gear  and  methods 
of  fishing. 

***** 

(b)  *  *  * 

(5)  SNE  Monkfish  and  Skate  Trawl 
Exemption  Area.  Unless  otherwise 
required  or  prohibited  by  monkfish  or 
skate  regulations  under  this  part,  a 
vessel  may  fish  with  trawl  gear  in  the 
SNE  Monkfish  and  Skate  Trawl  Fishery 
Exemption  Area  when  not  operating 
under  a  NE  multispecies  DAS  if  the 
vessel  complies  with  the  requirements 
specified  in  paragraph  (b)(5)(i)  of  this 
section  and  the  monkfish  and  skate 
regulations,  as  applicable  under  this 
part.  The  SNE  Monkfish  and  Skate 
Trawl  Fishery  Exemption  Area  is 
defined  as  the  area  bounded  on  the 
north  by  a  line  extending  eastward 
along  40°10'  N.  lat.,  and  bounded  on  the 
west  by  the  western  boundary  of  the 
SNE  Exemption  Area  as  defined  in 
paragraph  (b)(10)(ii)  of  this  section. 

(i)  *  *  *  (A)  A  vessel  fishing  under 
this  exemption  may  only  fish  for, 
possess  on  board,  or  land  monkfish  and 
incidentally  caught  species  up  to  the 
amoimts  specified  in  paragraph  (b)(3)  of 
this  section; 
***** 

(C)  A  vessel  not  operating  under  a 
multispecies  DAS  may  fish  for,  possess 
on  board  or  land  skates,  provided: 

(1)  The  vessel  is  called  into  the 
monkfish  DAS  program  (§  648.92)  and 
complies  with  the  skate  possession  limit 
restrictions  at  §648.322;  or 

(2)  The  vessel  has  an  LOA  on  board 
to  fish  for  skates  as  beiit  only,  and 
complies  with  the  requirements 
specified  at  §  648.322(b);  or 

13)  The  vessel  possesses  and/or  lands 
skates  or  skate  parts  in  an  amount  not 
to  exceed  10  percent  by  weight  of  all 
other  species  on  board  as  specified  at 
§  648.80(b)(3). 
***** 

(6)  SNE  Monkfish  and  Skate  Gillnet 
Exemption  Area.  Unless  otherwise 
required  by  monkfish  regulations  under 
this  part,  a  vessel  may  fish  with  gillnet 
gear  in  the  SNE  Monkfish  and  Skate 
Gillnet  Fishery  Exemption  Area  when 
not  operating  under  a  NE  multispecies 
DAS  if  the  vessel  complies  with  the 
requirements  specified  in  paragraph 
(b)(6)(i)  of  this  section,  the  monkfish 
regulations,  as  applicable  under 
§§  648.91  through  648.94,  and  the  skate 
regulations,  as  applicable  under 
§§  648.4  and  648.322.  The  SNE 
Monkfish  and  Skate  Gillnet  Fishery 
Exemption  Area  is  defined  by  a  line 
nmning  from  the  Massachusetts 
shoreline  at  41°35'  N.  lat.  and  70°00'  W. 
long.,  south  to  its  intersection  with  the 
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outer  boundary  of  the  EEZ, 
southwesterly  along  the  outer  boundary 
of  the  EEZ,  and  boimded  on  the  west  by 
the  western  boundary  of  the  SNE 
Exemption  Area  as  defined  in  paragraph 
(b)(lO)(ii)  of  this  section.    , 

(i)  *  *  *  (A)  A  vessel  fishing  under 
this  exemption  may  only  fish  for, 
possess  on  board,  or  land  monkfish  and 
incidentally  caught  species  up  to  the 
amounts  specified  in  paragraph  (b)(3)  of 
this  section. 
***** 

(D)  A  vessel  not  operating  under  a 
multispecies  DAS  may  fish  for,  possess 
on  board  or  land  skates,  provided: 

[1]  The  vessel  is  called  into  the 
monkfish  DAS  program  (§  648.92)  and 
complies  with  the  skate  possession  limit 
restrictions  at  §648.322;  or 

(2)  The  vessel  has  an  LOA  on  board 
to  fish  for  skates  as  bait  only,  and 
complies  with  the  requirements 
specified  at  §  648.322(b);  or 

(5)  The  vessel  possesses  and/or  lands 
skates  or  skate  parts  in  an  amount  not 
to  exceed  10  percent  by  weight  of  all 
other  species  on  board  as  specified  at 
§  648.80(b)(3). 
***** 

(h)  *  *  V    ■ 

(2)  *  *  * 

(i)  •  •  * 

(8)  The  vessel  does  not  fish  for, 
possess,  or  land  any  species  of  fish  other 
than  winter  flounder  and  the  exempted 
small-mesh  species  specified  under 
paragraphs  (a)(5)(i),  (a)(9)(i),  (b)(3),  and 
(c)(4)  of  this  section  when  fishing  in  the 
areas  specified  under  paragraphs  (a)(5), 
(a)(9),  rb)(10),  and  (c)(5)  of  this  section, 
respectively.  Vessels  fishing  imder  this 
exemption  in  New  York  and 
Connecticut  state  waters  and  permitted 
to  fish  for  skates  may  also  possess  and 
land  skates  in  amoimts  not  to  exceed  10 
percent  by  weight  of  all  other  species  on 
board. 
*        *        *        *        * 

13.  Subpart  O  is  added  fo  read  as 
follows: 

Subpart  O— Management  Measures  for 
tlie  NE  Skate  Complex  Fisheries 

Sec. 

648.320  Skaje  FMP  review  and  monitoring. 

648.321  Frameworlc  adjustment  process. 

648.322  Skate  possession  and  landing 
restrictions. 

§  648.320    Skate  FMP  review  and 
monitoring.  < 

(a)  Annual  review.  The  Council,  its 
Skate  Plan  Development  Team  (PDT), 
and  its  Skate  Advisory  Panel  shall 
monitor  the  status  of  the  fishery  and  the 
skate  resources  following 
implementation  of  the  Skate  FMP. 


(1)  Starting  1  year  after 
implementation  of  the  Skate  FMP,  the 
Skate  PDT  shall  meet  at  least  annually 
to  review  the  status  of  the  species  in  Ae 
skate  complex.  At  a  minimum,  this 
review  shall  include  annual  updates  to 
survey  indices  and  a  re-evaluation  of 
stock  status  based  on  the  updated 
survey  indices  and  the  FMP's 
overfishing  definitions. 

(2)  If  new  and/ or  additional 
information  becomes  available,  the  PDT 
shall  consider  it  during  this  annual 
review.  Based  on  this  review,  the  Skate 
PDT  may  provide  guidance  to  the  Skate 
Conmiittee  and  the  Council  regarding 
the  need  to  adjust  measures  in  the  Skate 
FMP  to  better  achieve  the  FMP's 
objectives.  Any  suggested  revisions  to 
management  measures  may  be 
implemented  through  the  framework 
process  specified  in  §  648.321,  or 
through  an  amendment  to  the  FMP. 

(b)  Biennial  review.  The  Skate  PDT 
shall  prepare  a  biennial  Stock 
Assessment  and  Fishery  Evaluation 
(SAFE)  Report  for  the  NE  skate  complex. 
The  SAFE  Report  shall  be  the  primary 
vehicle  for  the  presentation  of  all 
updated  biological  and  socio-economic 
information  regarding  the  NE  skate 
complex  and  its  associated  fisheries. 
The  SAFE  report  shall  provide  soince 
data  for  any  adjustments  to  the 
management  measures  that  may  be 
needed  to  continue  to  meet  the  goals 
and  objectives  of  the  FMP. 

(c)  Baseline  review — (1)  Baseline 
review  process.  If  the  Council  initiates 
an  action  in  another  FMP  that  may  make 
less  restrictive  one  or  more  of  the 
baseline  measiures  described  in 
paragraph  (c)(2)  of  this  section  and  as 
identified  in  the  Skate-FMP,  or  may 
change  one  or  more  of  the  baseline 
measures  such  that  the  change  is  likely 
to  have  an  effect  the  overall  mortality 
for  a  species  of  skate  subject  to  a  formal 
rebuilding  program,  the  Skate  PDT  shall 
take  the  following  action  prior  to  the 
Council's  final  decision  on  the  initiating 
action: 

(i)  Evaluate  the  potential  impacts  of 
the  proposed  changes  on  rebuilding 
skate  populations  and  overall  mortality 
for  the  skate  species  subject  to  a  formal 
rebuilding  program,  and  develop,  if  the 
action  would  be  inconsistent  with  the 
rebuilding  plans,  management  measures 
(or  modifications  to  the  proposed 
action)  to  mitigate  the  impacts  of  the 
changes  to  the  baseline  measure(s)  on 
rebuilding  skates. 

(ii)  If  the  Skate  PDT  recommends 
management  measures  to  mitigate 
impacts,  the  Council  shall  include  in 
the  initiating  action  management 
measures  to  offset  the  changes  to  the 
baseline  measures.  The  management 


measures  reconunended  by  the  Council 
may  be  one  or  more  of  the  measures 
reconunended  by  the  Skate  PDT.  or 
other  suitable  measures  developed  by 
the  Council. 

(iii)  If  the  Council  fails  to  include  in 
the  initiating  action  management 
measures  to  offset  the  changes  to  the 
baseline  measures  when  the  Skate  PDT 
recommends  action,  and  carmot  justify 
this  lack  of  action,  the  Regional 
Administrator  may  implement  one  or 
more  of  the  measures  recommended  by 
the  Skate  PDT  through  rulemaking 
consistent  with  the  Administrative 
Procedure  Act. 

(2)  Baseline  measures.  The  baseline 
review  process,  as  described  in 
paragraph  (c)(1)  of  this  section,  is 
initiated  by  changes  to  any  of  the 
following  management  measures: 

(i)  Multispecies  year-round  closed 
areas  (§648.81); 

(ii)  Multispecies  DAS  restrictions 
(§648.82); 

(iii)  Gillnet  gear  restrictions 
(§648.82(k)); 

(iv)  Lobster  restricted  gear  areas 
(§697.23); 

(v)  Gear  restrictions  for  small  mesh 
fisheries  (§  §  648.80(a)(5),  (a)(9),  and 
(a)(15)); 

(vi)  Monkfish  DAS  restrictions  for 
Monkfish-Only  permit  holders 
(§648.92);  or 

(viij  Scallop  DAS  restrictions 
{§648.53). 

§648.321     Framework  adjustnient  process. 

(a)  Adjustment  process.  To  implement 
a  framework  adjustment  for  the  Skate 
FMP,  the  Coimcil  shall  develop  and 
analyze  proposed  actions  over  the  span 
of  at  least  two  Council  meetings  (the 
initial  meeting  agenda  must  include 
notification  of  the  impending  proposal 
for  a  framework  adjustment)  and 
provide  advance  public  notice  of  the 
availability  of  both  the  proposals  and 
the  analyses.  Opportimity  to  provide 
written  and  oral  comments  shall  be 
provided  throughout  the  process  before 
the  Coimcil  submits  its 
recommendations  to  the  Regional 
Administrator. 

(1)  Council  review  and  analyses.  In 
response  to  the  annual  review,  or  at  any 
other  time,  the  Council  may  initiate 
action  to  add  or  adjust  management 
measures  if  it  finds  that  action  is 
necessary  to  meet  or  be  consistent  with 
the  goals  and  objectives  of  the  Skate 
FMP.  After  a  framework  action  has  been 
initiated,  the  Council  will  develop  and 
analyze  appropriate  management 
actions  within  the  scope  of  measures 
specified  at  §  648.312(h).  The  Council 
will  publish  notice  of  its  intent  to  take 
action  and  provide  the  public  with  any 
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relevant  analyses  and  opportunity  to 
comment  on  any  possible  actions. 
Documentation  and  analyses  for  the 
framework  adjustment  shall  be  available 
at  least  1  week  before  the  Hnal  meeting. 

(2)  Council  recommendation.  After 
developing  management  actions  and 
receiving  public  testimony,  the  Council 
may  make  a  recommendation  to  the 
Regional  Administrator.  The  Council's 
recommendation  shall  include 
supporting  rationale,  an  analysis  of 
impacts  required  under  paragraph  (a)(1) 
of  this  section  and  a  recommendation  to 
the  Regional  Administrator  on  whether 
to  issue  the  management  measures  as  a 
final  rule.  If  the  Council  recommends 
that  the  management  measures  should 
be  issued  directly  as  a  final  rule,  the 
Council  shall  consider  at  least  the 
following  factors  and  provide  support 
and  analysis  for  each  factor  considered: 

(i)  Whether  the  availability  of  data  on 
which  the  recommended  management 
measures  are  based  allows  for  adequate 
time  to  publish  a  proposed  rule,  and 
whether  regulations  have  to  be  in  place 
for  an  entire  harvest/fishing  season; 

(ii)  Whether  there  has  been  adequate 
notice  and  opportunity  for  participation 
by  the  public  and  members  of  the 
affected  industry  in  the  development  of 
the  Council's  recommended 
management  measures; 

(iii)  Whether  there  is  an  immediate 
need  to  protect  the  resource  or  to 
impose  management  measures  to 
resolve  gear  conflicts;  and 

(iv)  Whether  there  will  be  a 
continuing  evaluation  of  management 
measures  adopted  following  their 
implementation  as  a  final  rule. 

(3)  If  the  Regional  Adn^inistrator 
concurs  with  the  Council's 
recommended  management  measures, 
they  shall  be  published  in  the  Federal 
Register.  If  the  Council's 
recommendation  is  first  published  as  a 
proposed  rule  and  the  Regional 
Administrator  concurs  with  the 
Council's  recommendation  after 
receiving  additional  public  comment, 
the  measiues  shall  then  be  published  as 
a  final  rule  in  the  Federal  Register. 

(4)  If  the  Regional  Administrator 
approves  the  Council's  • 
recommendations,  the  Secretary  may, 

for  good  cause  found  under  the  standard 
of  the  Administrative  Procedure  Act, 
waive  the  requirement  for  a  proposed 
rule  and  opportunity  for  public 
comment  in  the  Federal  Register.  The 
Secretary,  in  so  doing,  shall  publish 
only  the  final  rule.  Submission  of 
recommendations  does  not  preclude  the 
Secretary  from  deciding  to  provide 
additional  opportunity  for  prior  notice 
and  comment  in  the  Federal  Register. 


(5)  The  Regional  Administrator  may 
approve,  disapprove,  or  partially 
approve  the  Council's  recommendation. 
If  the  Regional  Administrator  does  not 
approve  the  Council's  specific 
recommendation,  the  Regional 
Administrator  must  notify  the  Council 
in  writing  of  the  reasons  for  the  action 
prior  to  the  first  Council  meeting 
following  publication  of  such  decision. 

(b)  Possible  framework  adjustment 
measures.  Measures  that  may  be 
changed  or  implemented  through 
framework  action,  provided  that  any 
corresponding  management  adjustments 
can  also  be  implemented  through  a 
framework  adjustment,  include: 

(1)  Skate  permitting  and  reporting 
requirements; 

(2)  Overfishing  definitions  and  related 
targets  and  thresholds; 

(3)  Prohibitions  on  possession  and/or 
landing  of  individual  skate  species; 

(4)  Skate  possession  limits; 

(5)  Skate  closed  areas  (and 
consideration  of  exempted  gears  and 
fisheries); 

(6)  Seasonal  skate  fishery  restrictions 
and  specifications; 

(7)  Target  TACs  for  individual  skate 
species; 

(8)  Hard  TACs/quotas  for  skates, 
including  species-specific  quotas, 
fishery  quotas,  and/or  bycatch  quotas 
for  non-directed  fisheries; 

(9)  Establishing  a  mechanism  for  TAC 
set-asides  to  mitigate  bycatch,  conduct 
scientific  research,  or  for  other  reasons; 

(10)  Onboard  observer  requirements; 

(11)  Gear  modifications,  requirements, 
restrictions,  and/or  prohibitions; 

(12)  Minimum  and/or  maximum  sizes 
for  skates; 

(13)  Adjustments  to  exemption  area 
requirements,  area  coordinates  and/or 
management  lines  established  by  the 
FMP; 

(14)  Measures  to  address  protected 
species  issues,  if  necessary; 

(15)  Description  and  identification  of 
EFH; 

(16)  Description  and  identification  of 
habitat  areas  of  particular  concern; 

(17)  Measures  to  protect  EFH; 

(18)  Adjustments  and  or/resetting  of 
the  "baseline"  of  management  measures 
in  other  fisheries,  described  in 

§  648.320(c); 

(19)  OY  and/or  MSY  specifications; 
and 

(20)  Any  other  measures  contained  in 
the  FMP. 

(c)  Emergency  action.  Nothing  in  this 
section  is  meant  to  derogate  from  the 
authority  of  the  Secretary  to  take 
emergency  action  under  section  305(c) 
of  the  Magnuson-Stevens  Act. 


§  648.322    Skate  possession  and  landing 
restrictions. 

(a)  Skate  wing  possession  and  landing 
limit.  A  vessel  or  operator  of  a  vessel 
that  has  been  issued  a  valid  Federal 
skate  permit  under  this  part,  provided 
the  vessel  fishes  under  a  multispecies, 
scallop,  or  monkfish  DAS  as  specified  at 
§§  648.82,  648.53,  and  648.92, 
respectively,  unless  otherwise  exempted 
under  paragraph  (b)  of  this  section,  may 
fish  for,  possess,  and/or  land  up  to  the 
allowable  daily  and  per  trip  limits 
specified  as  follows: 

(1)  Possess  up  to  20,000  lb  (9,072  kg) 
of  skate  wings  (45,400  lb  (20,593  kg) 
whole  weight)  per  trip  of  greater  than  24 
hours  in  duration;  or 

(2)  Land  up  to  10,000  lb  (4.536  kg)  of 
skate  wings  (22,700  lb  (10,296  kg)  whole 
weight)  per  trip  of  24  hours  or  less  in 
duration. 

(b)  Bait  Letter  of  Authorization  (LOA). 
A  skate  vessel  owner  or  operator  under 
this  part  may  request  and  receive  horn 
the  Regional  Administrator  an 
exemption  from  the  skate  wing 
possession  limit  restrictions,  provided 
that  the  following  requirements  and 
conditions  are  met: 

(1)  The  vessel  owner  or  operator 
obtains  an  LOA.  LOAs  are  available 
upon  request  from  the  Regional 
Administrator. 

(2)  The  vessel  owner/operator 
possesses  and/or  lands  only  whole 
skates  less  than  23  inches  (58.42  cm) 
total  length, 

(3)  The  vessel  owner  or  operator 
fishes  for,  possesses,  or  lands  skates 
only  for  use  as  bait. 

(4)  Vessels  that  fish  for,  possess,  and/ 
or  land  any  combination  of  skate  wings 
and  whole  skates  less  than  23  inches 
(58.42  cm)  total  length  must  comply 
with  the  possession  limit  restrictions 
under  paragraph  (a)  of  this  section  for 
all  skates  or  skate  parts  on  board. 

(5)  Any  vessel  owner/operator  meets 
the  requirements  at  §  648.13(h). 

(6)  The  vessel  owner  or  operator 
possesses  and  lands  skates  in 
compliance  with  this  subpart  for  a 
minimum  of  1  month. 

(c)  Prohibitions  on  possession  of 
skates.  All  vessels  fishing  in  the  EEZ 
portion  of  the  Skate  Management  Unit 
are  subject  to  the  following  prohibitions: 

(1)  A  vessel  may  not  retain,  possess, 
or  land  barndoor  or  thorny  skates  taken 
in  or  from  the  EEZ  portion  of  the  Skate 
Management  Unit. 

(2)  A  vessel  may  not  retain,  possess, 
or  land  smooth  skates  taken  in  or  from 
the  COM  RMA  described  at 
§648.80(a)(l)(i). 

[FR  Doc.  03-13726  Filed  6-3-03;  8:45  am) 
BILUNG  CODE  3510-22-6 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Forest  Land  Enhancement  Program; 
Determination  of  Primary  Purpose  of 
Certain  Payments  for  Federal  Tax 
Purposes 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice  of  determination. 

summary:  The  Secretary  of  Agriculture 
has  determined  that  cost-share 
payments  made  to  individuals  under  the 
Forest  Land  Enhancement  Program 
(FLEP)  are  made  primarily  for  the 
purpose  of  conserving  soil  and  water 
resources,  protecting  or  restoring  the 
environment,  improving  forests,  or 
providing  a  habitat  for  wildlife.  This 
determination  permits  recipients  to 
exclude  certain  payments  under  FLEP 
from  gross  income  for  Federal  income 
tax  purposes  to  the  extent  allowed  by 
the  Internal  Revenue  Service. 
DATES:  The  Secretary's  determination 
was  signed  May  21,  2003. 
ADDRESSES:  Questions  may  be  addressed 
to  Hal  Brockman,  Program  Manager, 
Forest  Land  Enhancement  Program, 
Cooperative  Forestry  Staff,  Forest 
Service,  USDA,  1400  Independence 
Avenue,  SW.,  Mail  Stop  1123, 
Washington,  DC  20250-1123.  A  copy  of 
the  determination  is  available  upon 
request.  Information  about  the  Forest 
Land  Enhancement  Program  may  also  be 
obtained  from  the  World  Wide  Web/ 
Internet  at  http://www.fs.fed.us/spf/ 
coop/flep.htm. 

FOR  FURTHER  INFORMATION  CONTACT:  Hal 
Brockman,  Cooperative  Forestry  Staff, 
USDA  Forest  Service,  (202)  205-1694. 
SUPPLEMENTARY  INFORMATION:  Section 
126  of  the  Internal  Revenue  Code  (26 
U.S.C.  126,  as  amended)  provides  that 
all  or  part  of  payments  made  to  persons 
imder  certain  cost-sharing  programs  in 
26  U.S.C.  (a)(1)  through  (10)  may  be 
excluded  from  the  recipient's  gross 
income  for  Federal  income  tax  purposes 


under  two  conditions:  (1)  If  the 
Secretary  of  Agriculture  determines  that 
the  payments  are  made  primarily  for  the 
purpose  of  conserving  soil  and  water 
resources,  protecting  or  restoring  the 
environment,  improving  forests,  or 
providing  a  habitat  for  wildlife  (the 
criteria  for  making  such  a  determination 
are  set  forth  in  7  CFR  part  14, 
Determining  the  Primary  Purpose  of 
Certain  Payments  for  Federal  Tax 
Purposes),  and  (2)  If  the  payments  are 
determined  by  the  Secretary  of  the 
Treasury  as  not  increasing  substantially 
the  annual  income  derived  from  the 
property. 

To  make  such  a  determination,  the 
Secretary  of  Agriculture  evaluates  a 
cost-share  conservation  program  based 
on  the  criteria  set  out  in  7  CFR  part  14. 
Following  a  primary  purpose 
determination  by  the  Secretary  of 
Agriculture,  the  Secretary  of  the 
Treasury  must  determine  that  paymepts 
made  imder  the  cost-share  conservation 
program  do  not  substantially  increase 
the  annual  income  derived  from  the 
property  benefited  by  the  payments. 

Therefore,  having  carefully  examined  ' 
the  authorizing  legislation  for  the  Forest 
Land  Enhancement  Program  (FLEP) 
(Title  Vm  of  the  Farm  Security  and 
Rural  Investment  Act  of  2002;  Pub.  L. 
107-171)  and  the  planned  operating 
procedures,  the  Secretary  of  Agriculture 
has  determined,  according  to  the  criteria 
set  forth  in  7  CFR  part  14,  that  the  cost- 
share  payments  for  implementing 
approved  practices  under  FLEP  are 
made  primarily  for  the  purpose  of 
conserving  soil  and  water  resources, 
improving  forests,  protecting  and 
restoring  the  environment,  and 
providing  a  habitat  for  wildlife. 

Subject  to  further  determination  by 
the  Secretary  of  the  Treasury  that 
payments  made  luder  FLEP  do  not 
substantially  increase  the  annual 
income  derived  from  the  property 
benefited  by  these  payments,  this 
determination  by  the  Secretary  of 
Agriculture  permits  payment  recipients 
to  exclude  from  gross  income  for 
Federal  income  tax  purposes,  all  or  part 
of  the  cost-share  payments  made  under 
this  program  to  the  extent  allowed  by 
the  Internal  Revenue  Service. 

Dated:  May  21.  2003. 
Ann  M .  Veneman, 
Secretary  of  Agricuhure. 
[FR  Doc.  03-13928  Filed  6-3-03;  8:45  am] 
BILUNG  COOE  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Texas  Oak  Wilt  Suppression  Program; 
Determination  of  Primary  Purpose  of 
Certain  Payments  for  Federal  Tax 
Purposes 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice  of  determination. 

summary:  The  Secretary  of  Agriculture 
has  determined  that  cost-share 
payments  made  to  individuals  under  the 
State  of  Texas,  Forest  Service,  Oak  Wilt 
Suppression  Program,  are  made 
primarily  for  the  purpose  of  prbtecting- 
and  restoring  the  environment  and 
improving  forests.  This  determination 
permits  recipients  to  exclude  all  or  part 
of  certain  cost-share  payments  under 
this  program  from  gross  income  for 
Federal  income  tax  piuposes  to  the 
extent  allowed  by  the  Internal  Revenue 
Service. 

DATES:  The  Secretary's  determination 
was  signed  on  May  22,  2003. 

ADDRESSES:  Questions  may  be  addressed 
to  Dr.  Linda  Wang,  Texas  Forest  Service, 
John  B.  Connally  Bldg.,  301  Tarrow, 
Suite  364,  College  Station,  TX  77840- 
78796.  A  copy  of  the  determination  is 
available  upon  request. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Linda  Wang,  Texas  Forest  Service,  (979) 
458-6650. 

SUPPLEMENTARY  INFORMATION:  Section 
126  of  the  Internal  Revenue  Code  (26 
U.S.C.  126,  as  amended)  provides  that 
all  or  part  of  certain  payments  made  to- 
persons  under  State  programs  may  be 
excluded  from  the  receipient's  gross 
income  for  Federal  income  tax  purposes 
under  two  conditions:  (1)  If  the 
Secretary  of  Agriculure  determines  that 
the  payments  are  made  primarily  for  the 
purpose  of  conserving  soil  and  water 
resources,  protecting  or  restoring  the         - 
environment,  iinproving  forests,  or 
providing  habitat  for  wildlife  (the 
criteria  for  making  such  a  determination 
are  set  forth  in  7  CFR  part  14, 
Determining  the  Primary  Purpose  of 
Certain  Payments  for  Federal  Tax 
Purposes),  and  (2)  If  the  payments  are 
determined  by  the  Secretary  of  the 
Treasury  as  not  increasing  substantially 
the  annual  income  derived  from  the 
property. 

To  make  such  a  determination,  the 
Secretary  of  Agriculture  evaluates  a 
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cost-share  conservation  program  based 
on  the  criteria  set  forth  in  7  CFR  part  14. 
Following  a  primary  purpose 
determination  by  the  Secretary  of 
Agriculture,  the  Secretary  of  the 
Treasury  must  determine  that  payments 
made  under  the  conservation  program 
do  not  substantially  increase  the  annual 
income  derived  from  the  property 
benefited  by  the  payments. 

Therefbre.  havmg  carefully  examined 
the  authorizing  legislation,  regulations, 
and  operating  procedures  regarding  the 
Texas  Oak  Wilt  Suppression  Program, 
the  Secretary  of  Agriculture,  according 
to  the  criteria  set  forth  in  7  CFR  part  14, 
has  determined  that  the  cost-share 
payments  made  for  planning  and 
implementation  of  projects  under  the 
Texas  Oak  Wilt  Suppression  Program 
ire  made  primarily  for  the  purpose  of 
conserving  soil  and  water  resources, 
improving  forests,  and  protecting  and 
restoring  the  environment. 

Subject  to  further  determination  by 
the  Secretary  of  the  Treasury  that 
payments  made  under  the  Texas  Oak 
Wilt  Suppression  Program  do  not 
substantially  increase  the  annual 
income  derived  from  the  property 
benefited  by  these  payments,  this 
determination  by  the  Secretary  of 
Agriculture  permits  payment  recipients 
to  exclude  from  gross  income  for 
Federal  income  tax  purposes  all  or  part 
of  the  cost-share  payments  made  under 
this  program  to  the  extent  allowed  by 
the  Internal  Revenue  Service. 

Dated:  May  22.  2003. 
Ann  M.  Veneman, 

Secretary  of  Agriculture. 

[FR  Doc.  03-13929  Filed  6-3-03;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Wisconsin  Forest  Landowner  Grant 
Program;  Determination  of  Primary 
Purpose  of  Certain  Payments  for 
Federal  Tax  Purposes 

AGENCY:  Office  of  the  Secretary.  USDA. 
ACTION:  Notice  of  determination. 

summary:  The  Secretary  of  Agriculture 
has  determined  that  cost-share 
payments  made  to  individuals  under  the 
State  of  Wisconsin,  Department  of 
Natural  Resources.  Forest  Landowner 
Grant  Program  (WFLGP)  are  made 
primarily  for  the  purpose  of  conserving 
soil  and  water  resources,  improving 
forests,  and  protecting  and  restoring  the 
environment.  This  determination 
permits  recipients  to  exclude  all  or  part 
of  certain  cost-share  payments  under 


WFLGP  from  gross  income  for  Federal 
income  tax  purposes  to  the  extent 
allowed  by  the  Internal  Revenue 
Service. 

DATES:  The  Secretary's  determination 
was  signed  on  May  22,  2003: 
ADDRESSES:  Questions  may  be  addressed 
to  Linda  DePaul.  Wisconsin  Department 
of  Natural  Resources.  Bureau  of 
Forestry,  PO  Box  7921.  101  Webster  St.. 
Madison,  WI  53707-7921.  A  copy  of  the 
determination  is  available  upon  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  DePaul,  Wisconsin  Department  of 
Natural  Resources.  Bureau  of  Forestry. 
(608) 266-2388. 

SUPPLEMENTARY  INFORMATION:  Section 
126  of  the  Internal  Revenue  Code  (26 
U.S.C.  126.  as  amended)  provides  that 
all  or  part  of  certain  payments  made  to 
persons  under  State  programs  may  be 
excluded  from  the  recipient's  gross 
income  for  Federal  income  tax  purposes 
under  two  conditions:  (1)  If  the 
Secretary  of  Agriculture  determines  that 
the  payments  are  made  primarily  for  the 
purpose  of  conserving  soil  and  water 
resources,  protecting  or  restoring  the 
environment,  improving  forests,  or 
providing  wildlife  habitat  (the  criteria 
for  making  such  a  determination  are  set 
forth  in  7  CFTl  part  14,  Determining  the 
Primary  Purpose  of  Certain  Payments 
for  Federal  Tax  Purposes),  and  (2)  If  the 
payments  are  determined  by  the 
Secretary  of  the  Treasury  as  not 
increasing  substantially  the  annual 
income  derived  from  the  property. 

To  make  such  a  determination,  the 
Secretary  of  Agriculture  evaluates  a 
cost-share  conservation  program  based 
on  the  criteria  set  forth  in  7  CFR  part  14. 
Following  a  primary  purpose 
determination  by  the  Secretary  of 
Agriculture,  the  Secretary  of  the 
Treasury  must  determine  that  payments 
made  under  the  conservation  program 
do  not  substantially  increase  the  annual 
income  derived  from  the  property 
benefited  by  the  payments. 

Therefore,  having  carefully  examined 
the  authorizing  legislation  for  the 
Wisconsin  Forest  Landowner  Grant 
Program  (WFLGP)  and  the  planned 
operating  procedures,  the  Secretary  of 
Agriculture,  according  to  the  criteria  set 
forth  in  7  CFR  part  14.  has  determined 
that  the  cost-share  payments  for 
implementing  approved  practices  under 
WFLGP  are  made  primarily  for  the 
purpose  of  conserving  soil  and  water 
resources,  improving  forests,  protecting 
and  restoring  the  environment,  and 
providing  a  habitat  for  wildlife. 

Subject  to  further  determination  by 
the  Secretary  of  the  Treasury  that 
payments  made  under  WFLGP  do  not 
substantially  increase  the  annual 


income  derived  from  the  property 
benefited  by  these  payments,  this 
determination  by  the  Secretary  of 
Agriculture  permits  payment  recipients 
to  exclude  from  gross  income  for 
Federal  income  tax  purposes,  all  or  part 
of  the  cost-share  payments  made  under 
the  program  to  the  extent  allowed  by  the 
Internal  Revenue  Service. 

Dated:  May  22.  2003. 
Ann  M.  Veneman, 
Secretary  of  Agriculture. 
[FR  Doc.  03-13930  Filed  6-3-03;  8:45  am] 
BILLING  COOE  3410-11-P  < 


DEPARTMEffT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service        ^ 
[Docket  No.  03-006N] 

International  Standard-Setting 
Activities 

AGENCY:  Food  Safety  and  Inspection 
Service.  USDA. 
ACTION:  Notice. 

SUMMARY:  This  notice  informs  the  public 
of  the  sanitary  and  phytosanitary 
standard-setting  activities  of  the  Codex 
Alimentarius  Commission  (Codex),  in 
accordance  with  section  491  of  the 
Trade  Agreements  Act  of  1979,  as 
amended,  and  the  Uruguay  Round 
Agreements  Act.  Pub.  L.  103-465.  108 
Stat.  4809.  This  notice  also  provides  a 
list  of  other  standard-setting  activities  of 
Codex,  including  commodity  standards, 
guidelines,  codes  of  practice,  and 
revised  texts.  This  notice,  which  covers 
the  time  periods  from  June  1,  2002,  to 
May  31.  2003.  and  June  1.  2003.  to  May 
31.  2004.  seeks  comments  on  standards 
currently  under  consideration  and 
recommendations  for  new  standards. 
ADDRESSES:  Submit  any  written 
comments  to:  FSIS  Docket  Room.  U.S. 
Department  of  Agriculture.  Food  Safety 
and  Inspection  Service,  Room  102, 
Cotton  Annex.  Washington.  DC  20250- 
3700.  Please  state  that  your  comments 
refer  to  Codex  and.  if  your  comments 
relate  to  specific  Codex  committees, 
please  identify  those  conunittees  in  your 
comments  and  submit  a  copy  of  your 
comments  to  the  delegate  from  that 
particular  committee.  All  comments 
submitted  will  be  available  for  public 
inspection  in  the  FSIS  Docket  Room 
between  8:30  a.m.  and  4:30  p.m., 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  F. 
Edward  Scarbrough.  Ph.D.,  United 
States  Manager  for  Codex,  U^S. 
Department  of  Agriculture.  Office  of  the 
Undersecretary  for  Food  Safety.  Room 
4861,  South  Agriculture  Building,  1400 
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Independence  Avenue,  SW., 
Washington,  DC  20250-3700;  (202)  205- 
7760.  For  information  pertaining  to 
particular  committees,  the  delegate  of 
that  committee  may  be  contacted.  (A 
complete  list  of  U.S.  delegates  and 
alternate  delegates  can  be  found  in 
Attachment  2  to  this  notice.)  Documents 
pertaining  to  Codex  are  accessible  via 
the  World  Wide  Web  at  the  following 
address:  http:// 

www.codexalimentanus.net.  The  U.S. 
Codex  Office  also  maintains  a  Web  site 
&i  http://www.fsis.usda.gov/OA/Codex/ 
index.htm. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  World  Trade  Organization  (WTO) 
was  established  on  January  1,  1995,  as 
the  common  international  institutional 
framework  for  the  conduct  of  trade 
relations  among  its  members  in  matters 
related  to  the  Uruguay  Round  Trade 
Agreements.  The  WTO  is  the  successor 
organization  to  the  General  Agreement 
on  Tariffs  and  Trade  (GATT).  U.S. 
membership  in  the  WTO  was  approved 
and  the  Uruguay  Round  Agreements  Act 
was  signed  into  law  by  the  President  on 
December  8, 1994.  The  Uruguay  Round 
Agreements  became  effective,  with 
respect  to  the  United  States,  on  January 
1, 1995.  Pursuant  to  section  491  of  the 
Trade  Agreements  Act  of  1979,  as 
amended,  the  President  is  required  to 
designate  an  agency  to  be  responsible 
for  informing  the  public  of  the  sanitary 
and  phytosanitary  (SPS)  standard- 
setting  activities  of  each  international 
standard-setting  organization.  Codex, 
International  Office  of  Epizootics,  and 
the  International  Plant  Protection 
Convention.  The  President,  pursuant  to 
Proclamation  No.  6780  of  March  23, 
1995  (60  FR  15845),  designated  the  U.S. 
Department  of  Agriculture  as  the  agency 
responsible  for  informing  the  public  of 
sanitary  and  phytosanitary  standard- 
setting  activities  of  each  international 
standard-setting  organization.  The 
Secretary  of  Agriculture  has  delegated  to 
the  Administrator,  Food  Safety  and 
Inspection  Service  (FSIS),  the 
responsibility  to  inform  the  public  of 
the  SPS  standard-setting  activities  of 
Codex.  The  FSIS  Administrator  has,  in 
turn,  assigned  the  responsibility  for 
informing  the  public  of  the  SPS 
standard-setting  activities  of  Codex  to 
the  U.S.  Codex  Office,  FSIS. 

Codex  was  created  in  1962  by  two 
U.N.  organizations,  the  Food  and 
Agriculture  Organization  (FAO)  and  the 
World  Health  Organization  (WHO). 
Codex  is  the  principal  international 
organization  for  encouraging  fair 
international  trade  in  food  and 


protecting  the  health  and  economic 
interests  of  consumers.  Through 
adoption  of  food  standards,  codes  of 
practice,  and  other  guidelines 
developed  by  its  committees  and  by 
promoting  their  adoption  and 
implementation  by  governments.  Codex 
seeks  to  ensure  that  the  world's  food 
supply  is  soimd.  wholesome.  fr«e  from 
adulteration,  and  correctly  labeled.  In 
the  United  States,  the  United  States 
Department  of  Agriculture  (USDA);  the 
Food  and  Drug  Administration  (FDA), 
Department  of  Health  and  Human 
Services  (HHS);  and  the  Environmental 
Protection  Agency  (EPA)  manage  and 
carry  out  U.S.  Codex  activities. 
As  the  agency  responsible  for 
informing  the  public  of  the  sanitary  and 
phytosanitary  standard-setting  activities 
of  Codex,  FSIS  publishes  this  notice  in 
the  Federal  Re^ster  annually. 
Attachment  1  (Sanitary  and 
Phytosanitary  Activities  of  Codex)  sets 
forth  the  following  information: 

1.  The  sanitary  or  phytosanitary  standards 
under  consideration  or  planned  for 
consideration;  and 

2.  For  each  sanitary  or  phytosanitary  » 
stemdard  specified: 

a.  A  description  of  the  consideration  or 
planned  consideration  of  the  standeird; 

b.  Whether  the  United  States  is 
participating  or  plans  to  participate  in  the 
consideration  of  the  standard; 

c.  The  agenda  for  United  States 
participation,  if  any;  and 

d.  The  agency  responsible  for  representing 
the  United  States  with  respect  to  the 
standard. 

To  obtain  copies  of  those  standards 
listed  in  Attachment  1  that  are  under 
consideration  by  Codex,  please  contact 
the  Codex  delegate  or  the  U.S.  Codex 
Office.  This  notice  also  solicits  public 
comment  on  those  standards  that  are 
under  consideration  or  planned  for 
consideration  and  recommendations  for 
new  standards.  The  delegate,  in 
conjunction  with  the  responsible 
agency,  will  take  the  comments  received 
into  account  in  participating  in  the 
consideration  of  the  standards  and  in 
proposing  matters  to  be  considered  by 
Codex. 

The  United  States'  delegate  will 
facilitate  public  participation  in  the 
United  States  Government's  activities 
relating  to  Codex  Alimentarius.  The 
United  States'  delegate  will  maintain  a 
list  of  individuals,  groups,  and 
organizations  that  have  expressed  an 
interest  in  the  activities  of  the  Codex 
conunittees  and  will  disseminate 
information  regarding  United  States' 
delegation  activities  to  interested 
parties.  This  information  wall  include 
the  current  status  of  each  agenda  item; 
the  United  States  Government's  position 


or  preliminary  position  on  the  agenda 
items;  and  the  time  and  place  of 
planning  meetings  and  debriefing 
meetings  following  Codex  committee 
sessions.  In  addition,  the  U.S.  Codex 
Office  makes  much  of  the  same 
information  available  through  its  web 
page.  http://www.fsis.usda.gov/OA/ 
Codex.  Please  visit  the  web  page  or 
notify  the  appropriate  U.S.  delegate  or 
the  Office  of  U.S.  Codex  Alimentarius, 
Room  4861,  South  Agriculture  Building, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-3700,  if  you 
would  like  to  access  or  receive 
information  about  specific  committees. 

The  information  provided  in 
Attachment  1  describes  the  status  of 
Codex  standard-setting  activities  by  the 
Codex  Committees  for  the  time  periods 
from  June  1,  2002  to  May  31,  2003,  and 
June  1,  2003  to  May  31.  2004.  In 
addition,  the  following  attachments  are 
included: 

Attachment  2;  List  of  U.S.  Codex  Officials 
(includes  U.S.  delegates  and  alternate 
delegates). 

Attachment  3;  Timetable  of  Codex  Sessions 
(June  2002  through  June  2004) 

Attachment  4;  Definitions  for  the  Purpose 
of  Codex  Alimentarius 

Attachment  5:  Part  1— Uniform  Procedure 
for  the  Elaboration  of  Codex  Standards  and 
Related  Texts 

Part  2 — Uniform  Accelerated  Procedure  for 
the  Elaboration  of  Codex  Standards  and 
Related  Texts 

Attachment  6;  Nature  of  Codex  Standards 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice,  FSIS  will  announce  it  and 
provide  copies  of  this  Federal  Register 
publication  in  the  FSIS  Constituent 
Update.  FSIS  provides  a  weekly  FSIS 
Constituent  Update,  which  is 
conununicated  via  Listserv.  a  fi«e  e-mail 
subscription  service.  In  addition,  the 
update  is  available  on  line  through  the 
FSIS  web  page,  located  at  http:// 
www.fsis.usda.gov.  The  update  is  used 
to  provide  information  regarding  FSIS 
policies,  procedures,  regulations. 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  Listserv 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
the  Listserv  and  web  page.  FSIS  is  able 
to  provide  information  to  a  much 
broader,  more  diverse  audience. 
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For  more  information,  contact  the 
Congressional  and  Public  Affairs  Office, 
at  (202)  720-9113.  To  be  added  to  the 
free  e-mail  subscription  service 
(Listserv),  go  to  the  "Constituent 
Update"  page  on  the  Internet  at  http:// 
www.fsis.  usda.gov/oa/update/: 
update.htm.  Click  on  the  "Subscribe  to 
the  Constituent  Update  Listserv"  link, 
then  fill  out  and  submit  the  form. 

Done  at  Washington,  DC  on:  May  28,  2003. 
F.  Edward  Scarbrough, 
United  States  Manager  for  Codex. 

Attachment  1:  Sanitary  and 
Phytosanitary  Activities  of  Codex, 
Codex  Alimentarius  Commission  and 
Executive  Committee 

The  Codex  Alimentarius  Commission 
will  hold  its  Twenty-sixth  Session  June 
30-July  7,  2003,  in  Rome,  Italy.  At  that 
time  it  will  consider  the  standards, 
codes  of  practice,  and  related  matters 
brought  to  its  attention  by  the  general 
subject  committees,  commodity 
committees,  ad  hoc  Task  Forces  and 
member  delegations.  It  will  also 
consider  options  or  strategies  regarding 
the  recent  Joint  FAO/WHO  Evaluation 
of  the  Codex  Alimentarius  and  CMher 
FAO  and  WHO  Work  on  Food 
Standards.  At  this  Session,  the 
Commission  will  elect  a  Chair,  three 
Vice  Chairs,  and  Regional  Members  of 
the  Executive  Committee  as  well  as 
appoint  Regional  Coordinators. 

Prior  to  the  Commission  meeting,  the 
Executive  Committee  will  meet  at  its 
Fifty-second  Session  on  June  26-27, 
2003.  It  is  composed  of  the  chairperson, 
vice-chairpersons  and  seven  members 
elected  from  the  Commission,  one  from 
each  of  the  following  geographic 
regions:  Africa,  Asia,  Europe,  Latin 
America  and  the  Caribbean,  Near  East, 
North  America,  and  South-West  Pacific. 
It  will  consider  matters  arising  from 
reports  of  Codex  Committees  including 
review  of  standards  at  step  5,  requests 
for  new  work,  and  other  items  brought 
to  its  attention.  It  will  also  hear  a  report 
on,  and  make  reconunendations 
concerning,  the  Trust  Fund  for  the 
Participation  of  Developing  Countries 
and  Countries  in  Transition  in  the  Work 
of  the  Codex  Alimentarius. 

Responsible  Agency:  USDA/FSIS. 

U.S.  Participation:  Yes. 

Codex  Committee  on  Residues  of 
Veterinary  Drugs  in  Foods 

The  Codex  Committee  on  Residues  of 
Veterinary  Drugs  in  Foods  determines 
priorities  for  the  consideration  of 
residues  of  veterinary  drugs  in  foods 
and  recommends  Maximum  Residue 
Limits  (MRLs)  for  veterinary  drugs.  A 
veterinary  drug  is  defined  as  any 


substance  applied  or  administered  to  a 
food  producing  animal,  such  as  meat  or 
dairy  animals,  poultry,  fish  or  bees,  for 
therapeutic,  prophylactic  or  diagnostic 
purposes  or  for  modification  of 
physiological  functions  or  behavior. 

A  Codex  Maximum  Limit  for 
Veterinary  Drugs  (MRLVD)  is  the 
maximum  concentration  of  residue 
resulting  from  the  use  of  a  veterinary 
drug  (expressed  in  mg/kg  or  ug/kg  on  a 
fresh  weight  basis)  that  is  adopted  by 
the  Codex  Alimentarius  Commission  to 
be  permitted  or  recognized  as  acceptable 
in  or  on  a  food.  An  MRLVD  is  based  on 
the  Acceptable  Daily  Intake  (ADI)  and 
indicates  the  amount.of  residue  in  food 
that  is  considered  to  be  without 
appreciable  toxicological  hazard.  An 
MRLVD  also  takes  into  account  other 
relevant  public  health  risks  as  well  as 
food  technological  aspects. 

When  establishing  an  MRLVD, 
consideration  is  also  given  to  residues 
that  occur  in  food  of  plant  origin  and/ 
or  the  environment.  Fiulhermore,  the 
MRLVD  may  be  reduced  to  be  consistent 
with  good  practices  in  the  use  of 
veterinary  drugs  and  to  the  extent  that 
practical  analytical  methods  are 
available. 

•Acceptable  Daily  Intake  (ADI):  An 
estimate  by  the  Joint  FAO/WHO  Expert 
Committee  on  Food  Additives  (JECFA) 
of  the  amount  of  a  veterinary  drug, 
expressed  on  a  body  weight  basis,  that 
can  be  ingested  daily  over  a  lifetime 
without  appreciable  health  risk 
(standard  man  =  60  kg). 

The  following  matters,  contained  in 
ALINORM  03/31  and  ALINORM  03/ 
31A,  will  be  considered  by  the  Codex 
Alimentarius  Commission  at  its  26th 
Session: 

To  be  considered  at  Step  8: 

•  Abemectin 

•  Carazolol 

•  Chlortetracycline/oxytetracycline/ 
tetracycline 

•  clenbuterol 

•  Cyfiuthrin 

•  Deltamethrin  , 

•  Eprinomectrin 

•  Pnoxim 

•  Porcine  somatotropin 

To  be  considered  at  Step  5/8: 

•  Cyhalothrin 

•  Dihydrostreptomycin/Streptomycin 

•  Ivermectin 

•  Lincomycin 

To  be  considered  for  final  adoption  at 
Step  5  Accelerated  Procedure: 

•  Draft  amendments  to  the  Glossary 
of  Terms  and  Definitions 

To  be  considered  at  Step  5: 

•  Cefuroxime 

Other  Work  of  the  Committee: 

•  Proposed  Draft  Code  of  Practice  to 
Minimize  and  Contain  Antimicrobial 
Resistance 


•  Proposed  Draft  Revised  Guidielines 
for  the  Establishment  of  a  Regulatory 
Program  for  Control  of  Veterinary  Drug 
Residues  hi  Foods. 

•  Risk  Analysis  Principles  and 
Methodologies,  including  Risk 
Assessment  Policies  in  the  Codex 
Committee  on  Residues  of  Veterinary 
Drugs  in  Foods 

•  Proposed  Draft  Appendix  on  the ' 
Prevention  and  Control  of  Veterinary 
Drug  Residues  in  Milk  and  Milk 
Products 

•  Priority  List  of  Veterinary  Drugs 
Requiring  Evaluation  or  Reevaluation 

•  Methods  of  Analysis  and  Sampling 
Issues 

•  Performance-based  Criteria 

•  Identification  of  Routine  Methods 
of  Analysis 

Responsible  Agency:  HHS/FDA; 
USDA/FSIS. 

U.S.  Participation:  Yes. 

Codex  Committee  on  Food  Additives 
and  Contaminants 

The  Codex  Committee  on  Food 
Additives  and  Contaminants  (CCFAC) 
(a)  establishes  or  endorses  permitted 
maximum  or  guideline  levels  for 
individual  food  additives, 
contaminants,  and  naturally  occurring 
toxicants  in  food  and  animal  feed;  (b) 
prepares  priority  lists  of  food  additives 
and  contaminants  for  toxicological 
evaluation  by  the  Joint  FAO/WHO 
Expert  Committee  on  Food  Additives 
(JECFA);  (c)  recommends  specifications 
of  identity  and  purity  for  food-additives 
for  adoption  by  the  Commission;  (d) 
considers  methods  of  analysis  for  food 
additives  and  contaminants;  and  (e) 
considers  and  elaborates  standards  and 
codes  for  related  subjects  such  as 
labeling  of  food  additives  when  sold  as 
such  and  food  irradiation.  The  following 
matters  are  under  consideration  by  the 
Commission  at  its  26th  Session  in  July 
2003.  The  relevant  documents  are 
ALINORM  03/12  and  ALINORM  03/ 
12A. 

fljsJi:  Analysis 

To  be  considered  at  Step  5: 

•  Proposed  Draft  Risk  Analysis 
Principles  Applied  by  the  Codex 
Committee  on  Food  Additives  and 
Contaminants 

Food  Additives 

To  be  considered  at  Step  8: 

•  Codex  General  Standard  for  Food 
Additives:  Draft  Food  Additiv6 
Provisions  in  Table  1  and  Table  2 

•  General  Standard  for  Food 
Additives:  Draft  Revisions  to  the  Annex 
to  Table  3 

•  Draft  Revised  Codex  General 
Standard  for  Irradiated  Foods 


Fedaral  Register /Vol.  68,  No.  107 /Wednesday.  June  4,  2003 /Notices 


33447 


•  Codex  Advisory  Specifications  for 
the  Identity  and  Purity  of  Food 
Additives  arising  from  the  57th  and 
59th  meetings  of  the  Joint  FAO/WHO 
Expert  Committee  on  Food  Additives 
(JECFA) 

•  Draft  Revisions  to  the  INS  for  Food 
Additives 

To  be  considered  at  Step  5/8  of  the 
Accelerated  Procedure: 

•  Proposed  Draft  Revised 
Recommended  International  Code  of 
Practice  for  Radiation  Processing  of 
Food 

•  Draft  Revisions  to  the  Codex 
International  Numbering  System  for 
Food  Additives 

•  Codex  General  Standard  for  Food 
Additives:  Proposed  Draft  Food 
Additive  Provisions  in  Table  1  and 
Table  2  , 

To  be  considered  at  Step  5: 

•  Proposed  Draft  Revised  Food 
Category  System  of  the  Codex  General 
Standard  for  Food  Additives 

Proposed  New  Work: 

•  Proposed  Draft  Revised  Preamble  to 
the  Codex  General  Standard  for  Food 
Additives 

•  Proposed  Draft  Code  of  Practice  for 
the  Safe  Use  of  Active  Chlorine 

The  Committee  is  continuing  work 
on: 

•  General  Standard  for  Food 
Additives:  Draft  Food  Additive 
Provisions  (in  Tables  1,  2  and  3) 

•  International  Numbering  System 

•  Specifications  for  the  Identity  and 
Purity  of  Food  Additives 

•  Discussion  paper  on  Processing 
Aids  and  Carriers 

•  Discussion  paper  on  the 
Harmonization  of  Terms  Used  by  Codex 
and  JECFA  for  Sub-Classes  and 
Technological  Functions  ^^ 

Contaniinants 

To  be  considered  at  Step  8: 

•  Codex  General  Standard  for 
Contaminants  and  Toxins:  Maximum 
Level  for  Patulin  in  Apple  Juice  and 
Apple  Juice  Ingredients  in  Other 
Beverages 

•  Codex  General  Standard  for 
Contaminants  and  Toxins:  Maximum 
Level  for  Ochratoxin  A  in  Wheat, 
Barley.  Rye  and  Derived  Products 

•  Draft  Code  of  Practice  for  the 
Prevention  and  Reduction  of  Patidin 
Contamination  in  Apple  Juice  and 
Apple  Juice  Ingredients  in  Other 
Beverages 

•  Draft  Code  of  Practice  for  the 
Prevention  and  Reduction  of  Mycotoxin 
Contamination  in  Cereals,  Including 
Annexes  on  Ochratoxin  A,  Zearalenone, 
Fumonisins,  and  Trichothecenes 

•  Codex  General  Standard  for 
Contaminants  and  Toxins:  Revocation  of 
maximum  level  for  lead  in  milkfat. 


To  be  considered  at  Step  5: 

•  Proposed  Draft  Principles  for 
Exposiue  Assessment  of  Contaminants 
and  Toxins  in  Foods 

•  Proposed  Draft  Code  of  Practice  for 
the  Prevention  and  Reduction  of 
Aflatoxin  Contamination  in  Peanuts 

•  Proposed  Draft  Code  of  Practice  for 
the  Prevention  and  Reduction  of  Lead 
Contamination  in  Foods 

,  •  Proposed  Draft  Maximum  Levels  for 
Cadmium 
Proposed  New  Work: 

•  Proposed  Draft  Maximum  Levels  for 
Aflatoxins  in  Tree  Nuts  (Almonds, 
Hazelnuts  and  Pistachios] 

•  Proposed  Draft  Code  of  Practice  for 
the  Prevention  and  Reduction  of  Tin 
Contamination  in  Foods 

•  Proposed  Draft  Maximum  Levels  for 
Deoxynivalenol 

•  Proposed  Draft  Revised  Guideline 
Levels  for  Radionuclides  in  Foods 
following  Accidental  Nuclear 
Contamination  for  Use  in  International 
Trade  (CAC/GL  5-1989),  including 
Guideline  Levels  for  Long-Term  Use 

•  Discussion  Paper  on  Acrylamide 
The  Committee  is  continuing  work 

on: 

•  Proposed  Draft  Code  of  Practice  for 
the  Prevention  and  Reduction  of 
Aflatoxin  Contamination  in  Tree  Nuts 
(Aljnonds,  Hazelnuts  and  Pistachios) 

•  Proposed  Draft  Code  of  Practice  for 
Source  Directed  Measures  to  Reduce 
Dioxin  and  Dioxin-like  PCB 
Contamination  of  Foods 

•  Codex  General  Standard  for 
Contaminants  and  Toxins:  Draft 
Maximmn  Levels  for  Lead  in  Fish 

•  Codex  General  Standard  for 
Contaminants  and  Toxins:  Proposed 
Draft  Maximum  Levels  for  Cadmium  in 
Rice,  Soybeans,  Peanuts,  and  MoUusks 
(including  cephalopods) 

•  Codex  General  Standard  for 
Contaminants  and  Toxins:  Proposed 
Draft  Maximimi  Levels  for  Tin  in  Liquid 
Canned  Foods  Other  Than  Beverages 
and  in  Canned  Beverages 

•  Schedule  1  of  the  Proposed  Draft 
Codex  General  Standard  for 
Contaminants  and  Toxins  in  Foods 

•  Codex  General  Standard  for 
Contaminants  and  Toxins:  Maximum 
Level  for  Patidin  in  Apple  Juice 
Ingredients  in  other  beverages.  The 
CCFAC  is  collecting  data  on  the  level  of 
patulin  in  apple  juice  and  apple  juice 
ingredients  for  other  beverages  with  the 
intent  of  reconsidering  the  maximum 
level  once  the  Code  of  Practice  had  been 
implemented  {i.e.,  after  four  years) 

•  Position  Paper  on  Dioxins  and 
Dioxin-like  PCBs 

•  Position  Paper  on  Chloropropanols 

•  Position  Paper  on  Aflatoxin  in  Tree 
Nuts 


•  Mycotoxin  Contamination  in 
Sorghum 
Responsible  Agency:  HHS/FDA. 
U.S.  Participation:  Yes. 

Codex  Committee  on  Pesticide  Residues 

The  Codex  Committee  on  Pesticide 
Residues  recommends  to  the  Codex 
Alimentarius  Commission 
establishment  of  maximiun  limits  for 
pesticide  residues  for  specific  food 
items  or  in  groups  of  food.  A  Codex 
Maximum  Residue  Limit  for  Pesticide 
(MRLP)  is  the  maximum  concentration 
of  a  pesticide  residue  (expressed  as  mg/ 
kg),  recommended  by  the  Codex 
Alimentarius  Commission  to  be  legally 
permitted  in  or  on  food  commodities 
and  animal  feeds.  Foods  derived  from 
commodities  that  comply  with  the 
respective  MRLPs  are  intended  to  be 
toxicologically  acceptable,  that  is, 
consideration  of  the  various  dietary 
residue  intake  estimates  and 
determinations  both  at  the  national  and 
international  level  in  comparison  with 
the  ADI*,  should  indicate  that  foods 
complying  with  Codex  MRLPs  are  safe 
for  human  consumption. 

Codex  MRLPs  are  primarily  intended 
to  apply  in  international  trade  and  are 
derived  from  reviews  conducted  by  the 
Joint  Meeting  on  Pesticide  Residues 
(JMPR)  following: 

(a)  review  of  residue  data  fitim 
supervised  trials  and  supervised  uses 
including  those  reflecting  national  good 
agricultural  practices  (GAP).  Data  from 
supervised  trials  conducted  at  the 
highest  nationally  recommended, 
authorized,  or  registered  uses  are 
included  in  the  review.  In  order  to 
accommodate  variations  in  national  pest 
control  requirements.  Codex  MRLPs 
take  into  accoimt  the  higher  levels 
shown  to  arise  in  such  supervised  trials, 
which  are  considered  to  represent 
effective  pest  control  practices,  and;    , 

(b)  toxicological  assessment  of  the 
pesticide  and  its  residue. 

The  following  items  will  be 
considered  by  the  Commission  at  its 
26th  Session  in  July  2003.  The  relevant 
documents  are  ALINORM  03/24  and 
ALINORM  03/24A. 

To  be  considered  at  Step  8: 

•  Draft  Amendments  to  the 
Guidelines  on  Good  Laboratory  Practice 
in  Pesticide  Residue  Analysis  and  the 
Introduction  Section  of  the 
Recommended  Methods  of  Analysis  for 
Pesticide  Residues 

•  Draft  and  Draft  Revised  Maximum 
Residue  Limits 

To  be  considered  at  Step  5/8: 

•  Proposed  Draft  and  Proposed  Draft 
Revised  Maximum  Residue  Limits 

To  be  considered  at  Step  5: 
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•  Proposed  Draft  and  Proposed  Draft 
Revised  Maximum  Residue  Limits 

The  committee  is  continuing  work  on: 

•  Consideration  of  Draft  and 
Proposed  Draft  Residue  Limits  in  Foods 
and  Feeds 

•  Paper  on  Pilot  Project  for  the 
Examination  of  National  MRLs  as 
Interim  Codex  MRLs  for  Safer 
Alternative  Pesticides 

•  Paper  on  Acute  Dietary  Risk 
Assessment 

•  Revision  of  Regional  Diets  and 
Information  on  Processing 

•  Revision  of  the  List  of 
Recommended  Methods  of  Analysis  for 
Pesticide  Residues 

•  Revision  of  the  Codex  Classiflcation 
of  Foods  and  Animal  Feeds 

•  Consideration  of  Elaboration  of 
MRLs  for  Spices 

•  Revision  of  Codex  Priority  Lists  of 
Pesticides  for  review  by  JMPR 

•  Paper  on  the  establishment  of  MRLs 
for  processed  commodities. 

•  Paper  on  the  elimination  of 
environmental  fate  data  review  from  the 
work  of  JMPR 

'Acceptable  Daily  Intake  (ADI)  of  a 
chemical  is  the  daily  intake  which, 
during  an  entire  lifetime,  appears  to  be 
without  appreciable  risk  to  the  health  of 
the  consumer  on  the  basis  of  all  the 
known  facts  at  the  time  of  the 
evaluation  of  the  chemical  by  the  Joint 
FAO/WHO  Meeting  on  Pesticide 
Residues.  It  is  expressed  in  milligrams 
of  the  chemical  per  kilogram  of  body 
weight. 

Responsible  Agency:  EPA;  USDA/ 
AMS. 

17. S.  Participation:  Yes. 

Codex  Cominittee  on  Methods  of 
Analysis  and  Sampling 

The  Codex  Committee  on  Methods  of 
Analysis  and  Sampling: 

(a)  Deflnes  the  criteria  appropriate  to 
Codex  Methods  of  Analysis  and 
Sampling; 

(b)  Serves  as  a  coordinating  body  for 
Codex  with  other  international  groups 
working  in  methods  of  analysis  and 
sampling  and  quality  assurance  systems 
for  laboratories; 

(c)  Specifies,  on  the  basis  of  final 
recommendations  submitted  to  it  by  the 
other  bodies  referred  to  in  (b)  above. 
Reference  Methods  of  Analysis  and 
Sampling  appropriate  to  Codex 
Standards  which  are  generally 
applicable  to  a  number  of  foods; 

(d)  Considers,  amends,  if  necessary, 
and  endorses,  as  appropriate,  methods 
of  analysis  and  sampling  proposed  by 
Codex  (Commodity)  Committees,  except 
that  methods  of  analysis  and  sampling 

'  for  residues  of  pesticides  or  veterinary 
drugs  in  food,  the  assessment  of 


microbiological  quality  and  safety  in 
food,  and  the  assessment  of 
specifications  for  food  additives  do  not 
fall  within  the  terms  of  reference  of  this 
Committee; 

(e)  Elaborates  sampling  plans  and 
procedures,  as  may  be  required; 

(f)  Considers  specific  sampling  and 
analysis  problems  submitted  to  it  by  the 
Commission  or  any  of  its  Committees; 

•  and 

(g)  Defines  procedures,  protocols, 
guidelines  or  related  texts  for  the 
assessment  of  food  laboratory 
proficiency,  as  well  as  quality  assurance 
systems  for  laboratories. 

The  following  guidelines  and 
proposed  amendments  to  the  procedural 
manual  will  be  considered  by  the  26th 
Commission  in  July  2003.  The  relevant 
document  is  AUNORM  03/23. 

To  be  considered  at  Step  5:  ^ 

•  Proposed  Draft  General  Guidelines 
on  Sampling 

•  Proposed  Draft  Guidelines  on 
Measurement  Uncertainly 

For  consideration  by  the  Commission: 

•  lUPAC  Guidelines  for  Single- 
Laboratory  Validation  of  Methods  of 
Analysis  (for  adoption  by  reference] 

•  Proposed  amendments  to  the 
Procedural  Manual: 

•  Amendment  to  the  General  Criteria 
for  the  Selection  of  Methods  of  Analysis 
Using  the  Criteria  Approach 

•  New  section  on  Working 
In.structions  for  the  Implementation  of 
the  Criteria  Approach  in  Codex  New 
Work: 

•  Review  ciurent  Analytical 
Terminology  for  Codex 

The  Committee  will  continue  work 
on: 

•  Proposed  Draft  Guidelines  for 
Evaluating  Acceptable  Methods  of 
Analysis 

•  Validation  of  methods 

•  Single  Laboratory  Validation 

•  Use  of  Proficiency  Testing  Schemes 

•  Endorsement  of  Methods  of 
Analysis  and  Sampling  Provisions  in 
Codex  Standards 

•  Proposed  Draft  Guidelines  for 
Settling  of  Disputes  on  Analytical  (test) 
Results 

•  Criteria  for  Methods  of  Analysis  tor 
Foods  derived  from  Biotechnology 

Responsible  Agency:  HHS/FDA; 
USDA/ARS. 

U.S.  Participation:  Yes. 

Codex  Committee  on  Food  Import  and 
Export  Certification  and  Inspection 
Systems 

The  Codex  Committee  on  Food  Import 
and  Export  Inspection  and  Certification 
Systems  is  charged  with  developing 
principles  and  guidelines  for  food 
import  and  export  inspection  and 


certification  systems  to  protect 
consumers  and  to  facilitate  trade. 
Additionally,  the  Committee  develops 
principles  and  giiidelines  for  the 
application  of  measures  by  competent 
authorities  to  provide  assurance  that 
foods  comply  with  essential 
requirements,  especially  statutory 
health  requirements.  This  encompasses 
work  on:  equivalence  of  food  inspection 
systems  including  equivalence 
agreements,  processes  and  procedures  to 
ensure  that  sanitary  measures  are 
implemented;  guidelines  on  food  import 
control  systems;  and  guidelines  on  food 
product  certification  and  information 
exchange.  The  development  of 
guidelines  for  the  appropriate 
utilization  of  quality  assurance  systems 
to  ensine  that  foodstuffs  conform  to 
requirements  and  to  facilitate  trade  also 
are  included  in  the  Committee's  terms 
of  reference. 

The  following  guidelines,  found  in 
ALINORM  03/30  and  03/30A.  will  be 
considered  for  adoption  by  the  Codex 
Alimentarius  Commission  at  its  26th 
Session  in  July  2003: 

To  be  considered  at  Step  8: 

•  Draft  Guidelines  for  Food  Import 
Control  Systems 

•  Draft  Guidelines  on  the  Judgement 
of  Equivalence  on  Sanitary  Measures 
Associated  with  Food  Inspection  and 
Certification  Systems 

The  committee  is  continuing  work  on: 

•  Proposed  Revised  Draft  Guidelines 
for  the  Exchange  of  Information  in  Food 
Control  Emergency  Situations 

•  Discussion  paper  on  the  Judgement 
of  Equivalence  of  Technical  Regulations 
Associated  with  Food  Inspection  and 
Certification  Systems 

•  Discussion  paper  on  "traceability/ 
product  tracing"  in  the  context  of 
inspection  and  certification  systems 

Responsible  Agency:  HHS/FDA; 
USDA/FSIS. 

U.S.  Participation:  Yes. 

Codex  Committee  on  General  Principles 

The  Codex  Committee  on  General 
Principles  deals  with  procedure  and 
general  matters  as  are  referred  to  it  by 
the  Codex  Alimentarius  Commission. 
Th^  relevant  documents  are  ALINORM 
03/33  and  ALINORM  03/33A.  The 
following  items  will  be  considered  at 
the  26th  Session  of  the  Commission  in 
July  2003: 

To  be  considered  at  Step  8: 

•  Draft  Working  Principles  for  Risk 
Analysis  for  Application  within  the 
Framework  of  Codex 

The  Committee  continues  to  work  on: 

•  Proposed  Draft  Working  Principles 
for  Risk  Analysis  as  Guidance  to 
National  Governments 

•  Proposed  Draft  Revised  Code  of 
Ethics  for  International  Trade  in  Foods 
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•  Guidelines  for  Cooperation  with 
International  Intergovernmental 
Orgemizations 

•  Membership  in  the  Codex 
Alimentarius  Commission  of  Regional 
Economic  Integration  Organizations 

•  Consideration  of  a  Definition  for 
^"Traceability'Vproduct  tracing 

•  The  role  of  the  Committee  in 
implementation  of  recommendations 
from  the  Joint  FAO/WHO  Evaluation  of 
Codex  Alimentarius  and  Other  FAO  and 
WHO  Work  on  Food  Standards 

Responsible  Agency:  USDA/FSIS; 
HHS/FDA. 

U.S.  Participation:  Yes. 

Codex  Committee  on  Food  Labelling 

The  Codex  Committee  on  Food 
Labelling  is  responsible  for  drafting 
provisions  on  labelling  issues  assigned 
by  the  Codex  Alimentarius  Commission. 
The  reference  documents  are  AUNORM 
03/22  and  ALINORM  03/22A.  The 
Committee  held  its  Thirty-First  Session 
in  Ottawa.  Canada,  on  April  28-May  2. 
2003.  It  considered  the  following  items: 

•  Draft  Guidelines  for  the  Production, 
Processing.  Labelling  and  Marketing  of 
Organically  Produced  Foods  Proposed 
Revised  Sections:  Section  5 — Criteria 
and  Annex  2 — Permitted  Substances    . 

•  Draft  Amendment  to  the  General 
Standard  for  the  Labelling  of 
Prepackaged  Foods — (Drdt 
Recommendations  for  the  Labelling  of 
Foods  Obtained  through  Certain 
Techniques  of  Genetic  Modification/ 
Genetic  Engineering)  Section  4.2.2 
(allergenicity)  and  Section  2. 
(Definitions) 

,    •  Proposed  Draft  Amendment  to  the 
General  Standard  for  the  Labelling  of 
Prepackaged  Foods  (Class  Names)  (Milk 
Protein/Milk  Protein  Products) 

•  Proposed  Draft  Amendment  to  the 
Guidelines  on  Nutrition  Labelling 

•  Proposed  Draft  Recommendations 
for  the  Use  of  Health  Claims:  Proposed 
Draft  Guidelines  for  the  use  of  Nutrition 
and  Health  Claims 

•  Proposed  Draft  Amendment  to  the 
General  Standard  for  the  Labelling  of 
Prepackaged  Foods:  Quantitative 
Declaration  of  Ingredients 

•  Discussion  paper  on  Misleading 
Claims 

•  Discussion  paper  on  Coimtry  of 
Origin  Labelling 

•  Discussion  paper  on  "Traceability"/ 
Product  Tracing 

Responsible  Agen):y:  HHS/FDA; 
USDA/FSIS. 

U.S.  Participation:  Yes. 

Codex  Committee  on  Food  Hygiene 

The  Codex  Committee  on  Food 
Hygiene  has  four  primary 
responsibilities.  First,  the  Committee 


drafts  basic  provisions  on  food  hygiene 
applicable  to  all  food.  These  provisions 
normally  take  the  form  of  Codes  of 
Hygienic  Practice  for  a  Specific 
commodity  [e.g.  bottled  water)  or  group 
of  commodities  (e.g.,  milk  and  milk 
products).  Second,  the  Committee 
suggests  and  prioritizes  areas  where 
there  is  a  need  for  microbiological  risk 
assessment  at  the  international  level  and 
considers  microbiological  risk 
management  matters  in  relation  to  food 
hygiene  and  in  relation  to  the  risk 
assessment  activities  of  FAO  and  WHO: 
This  often  takes  the  form  of  developing 
general  guidance  docximents  such  as  the 
Principles  and  Guidelines  for  the 
Conduct  of  Microbiological  Risk 
Assessment  and  the  proposed  draft 
Principles  and  Guidelines  for  the 
Conduct  of  Microbiological  Risk 
Management,  but  can  also  take  the  form 
of  developing  microbiological  risk 
management  guidance  docimients  for 
the  control  of  specific  microbial 
pathogens  in  food.  Third,  the  Committee 
considers,  amends  if  necessary,  and 
endorses  food  hygiene  provisions  that 
are  incorporated  into  specific  Codex 
commodity  standards  by  the  Codex 
commodity  committees.  These 
provisions  normally  contain  generic 
wording  referencing  the  Recommended 
Code  of  Hygienic  Practice:  General 
Principles  for  Food  Hygiene  (ref:  CAC/ 
RCP  1-1969,  Rev.  3-1997)  and  the 
Principles  for  the  Establishment  and 
Application  of  Microbiological  Criteria 
for  Foods  (CAC/GL  21-1997).  but  may 
also  include  other  provisions.  Foiulh, 
the  Committee  provides  such  other 
general  guidance  to  the  Commission  on 
matters  relating  to  food  hygiene  as  is 
necessary.  The  following  items  will  be 
considered  by  the  Codex  Alimentarius 
Commission  at  its  26th  Session  in  July 
2003.  The  relevant  documents  are 
ALINORM  03/13  and  ALINORM  03/ 
13  A. 
To  be  considered  at  Step  8: 

•  Draft  Code  of  Hygienic  Practice  for 
Fresh  Fruits  and  Vegetables 

•  Draft  Revised  Guidelines  for  the 
Application  of  HACCP  System 

To  be  considered  at  Step  5:  ' 

•  Proposed  Draft  Code  of  Hygienic 
Practice  for  Milk  and  Milk  Products 

The  committee  continues  to  work  on: 

•  Proposed  Draft  Principles  and 
Guidelines  for  the  Conduct  of 
Microbiological  Risk  Management 

•  Proposed  Draft  Guidelines  on  the 
Application  of  the  General  Principles  of 
Food  Hygiene  to  the  [management]  of 
Listeria  monocytogenes  in  Foods 

•  Proposed  Draft  Guidelines  for 
Validation  of  Food  Hygienic  Control 
Measures 


•  Proposed  Draft  Revision  of  the  Code 
of  Hygienic  Practice  for  Egg  Products 

•  Discussion  paper  on  Risk 
Management  Strategies  for  Salmonella 
spp.  in  Poultry 

•  Discussion  paper  on  Risk 
Management  Strategies  for 
Campylobacter  spp.  in  Poultry 

•  Risk  Profile  for  Enterohemorrhagic 
E.  coli  Including  the  Identification  of 
Commodities  of  Concern,  including 
Sprouts.  Ground  Beef  and  Pork 

•  Proposed  Draft  Process  by  Which 
the  Committee  on  Food  Hygiene  Could 
Undertake  its  Work  in  Microbiological 
Risk  Assessment/Risk  Management. 

•  Discussion  Paper  on  the  Proposed 
Draft  Revision  of  the  Recommended 
International  Code  of  Practice  for  Foods 
for  Infants  and  Children 

•  Discussion  Paper  on  Development 
of  Process,  Procedures  and  Criteria  to 
Establish  Priorities  for  the  Work  of  the 
Codex  Committee  on  Food  Hygiene 

•  Discussion  Paper  on  the 
Development  of  Options  for  a  Cross- 
Committee  Interaction  Process 

Responsible  Agency:  HHS/FDA;  FSIS/ 
USDA. 

U.S.  Participation:  Yes. 

Codex  Committee  on  Fresh  Fruits  and 
Vegetables 

The  Codex  Conunittee  on  Fresh  Fruits 
and  Vegetables  is  responsible  for 
elaborating  world-wide  standards  and 
codes  of  practice  for  fresh  fruits  and 
vegetables.  The  following  standards  will 
be  considered  by  the  26th  Session  of  the 
Commission  in  July  2003.  The  relevant 
document  is  ALINOSIM  03/35. 

To  be  considered  at  Step  8: 

•  Draft  Standard  for  Sweet  Cassava 

•  Draft  Standard  for  Pitahayas 

•  Section  3 — ^Provisions  concemiilg 
sizing  and  Section  6.2.4 — Commercial 
Identification  in  the  grapefruit,  lime  and 
pununelo  standards. 

To  be  considered  at  Step  5: 

•  Proposed  Draft  Standard  for  Table 
Grapes 

The  Committee  continues  work  on: 

•  Draft  Standard  for  Oranges  retained 
at  Step  7 

•  Proposed  Draft  Standard  for 
Tomatoes 

•  Proposed  Draft  Standard  for  Apples 

•  Proposed  Draft  Guide  for  the 
Quality  Control  of  Fresh  Fruits  and 
Vegetables 

New  work  subject  to  approval  by  26th 
CAC: 

•  Proposed  Draft  Standard  for 
Rambutan 

Responsible  Agency:  USDA/ AMS. 
U.S.  Participation:  Yes. 
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Codex  Committee  on  Nutrition  and 
Foods  for  Special  Dietary  Uses 

The  Codex  Committee  on  Nutrition 
and  Foods  for  Special  Dietary  iTses  is 
responsible  for  studying  nutritional 
problems  referred  by  the  Codex 
Alimentarius  Commission.  The 
.Committee  also  drafts  general 
provisions,  as  appropriate,  on 
nutritional  aspects  of  all  foods  and 
develops  standards,  guidelines,  or 
related  texts  for  foods  for  special  dietary 
uses.  A  request  for  new  work  will  be 
made  to  the  26th  Session  of  the 
Commission  in  July  2003.  The  relevant 
documents  are  ALINORM  03/26  and 
ALlNdRM  03/26A. 

The  committee  continues  work  on: 

•  Proposed  Draft  Revised  Standard 
for  Processed  Cereal-Based  Foods  for 
Infants  and  Young  Children 

•  Proposed  Draft  Revised  Standard 
for  Infant  Formula 

•  Proposed  Draft  Guidelines  for 
Vitamin  and  Mineral  Supplements 

•  Proposed  Draft  Revision  of  the 
Advisory  Lists  of  Nutrient  Compounds 
for  Use  in  Foods  for  Special  Dietary 
Uses  intended  for  use  by  Infants  and 
Young  Children 

New  Work: 

•  Proposed  Draft  Recommendations 
on  the  Scientific  Basis  of  Health  Claims 

When  new  scientific  information 
becomes  available,  the  committee  plans 
to  resume  work  on: 

•  Guidelines  for  Use  of  Nutrition 
Claims — Draft  Table  of  Conditions  for 
Nutrient  Contents  Claims  (Part  B 
containing  Provisions  on  Dietary  Fibre) 

•  Proposed  Draft  Revised  Standards 
for  Gluten-Free  Foods 

•  Discussion  Paper  on  Energy 
Conversion  Factors 

Responsible  Agency:  HHS/FDA. 
U.S.  Participation:  Yes. 

Codex  Committee  on  Fish  and  Fishery 
Products 

The  Fish  and  Fishery  Products 
Committee  is  responsible  for  elaborating 
standards  for  fresh,  frozen  and 
otherwise  processed  fish,  crustaceans 
and  mollusks.  The  following  will  be 
considered  by  the  26th  Session  of  the 
Commission  when  it  meets  in  July  2003. 
The  relevant  document  is  ALINORM  03/ 
18. 

To  be  considered  at  Step  8: 

•  Draft  Standard  for  Dried  Salted 
Anchovies 

•  Draft  Code  of  Practice  for  Fish  and 
Fishery  Products  (specific  sections  1,  2, 
3,  4,  5,  8,  and  16) 

To  be  considered  at  Step  5/8: 

•  Draft  Code  of  Practice  for  Fish  and 
Fishery  Products  (section  9,  Surimi) 

,    To  be  considered  at  Step  5: 


•  Proposed  Draft  Model  Certificate  for 
Fish  and  Fishery  Products  (sanitary 
certificate) 

•  Proposed  Draft  Amendment  to  the 
Standard  for  Quick  Frozen  Lobsters 
(inclusion  of  the  species 
Pleurooncondes  monodon  and 
Cervimundia  johni) 

New  Work: 

•  Proposed  Draft  Standard  for 
Sturgeon  Caviar 

•  Proposed  Draft  Amendment  to  the 
Standard  for  Salted  Fish  and  Dried 
Salted  Fish  of  the  Gadidae  family 
(Determination  of  water  and  salt  by 
selecting  certain  sections  of  the  fish) 

The  Committee  continues  work  on  the 
following: 

•  Proposed  Draft  Standard  for  Salted 
Atlantic  Herring  and  Salted  Sprats  at 
Step  6 

•  Proposed  Draft  Code  of  Practice  for 
Fish  and  Fishery  Products  (other 
sections  2,  6,  7,  10.  11,  12,  13,  14,  15, 
17,  and  18)  at  Step  3 

•  Proposed  Draft  Standard  for  Live 
and  Processed  Bivalve  Mollusks 

•  Proposed  Draft  Standard  for 
Smoked  Fish 

•  Proposed  Draft  Standard  for  Quick 
Frozen  Scallop  Adductor  Muscle  Meat 

•  Fish  Content  Definition  and  its 
Method  of  Determination  in  Fish  Sticks 

•  Revision  of  the  Procedure  for  the 
Inclusion  of  Species 

•  Proposed  Draft  Model  Certificate  for 
Fish  and  Fishery  Products  (other  than 
sanitary) 

Responsible  Agency:  HHS/FDA; 
USDC/NOAA/NMFS! 
U.S.  Participation:  Yes. 

Codex  Committee  on  Milk  and  Milk 
Products 

The  Codex  Committee  on  Milk  and 
Milk  Products  is  responsible  for 
establishing  international  codes  and 
standards  for  milk  and  milk  products. 
The  following  will  be  considered  by  the 
26th  Session  of  the  Commission  when  it 
meets  in  July  2003.  The  relevant 
document  is  ALINORM  03/11. 

To  be  considered  at  Step  8: 

•  Proposed  Draft  Revised  Standard 
for  Cream  and  Prepared  Creams 

•  Proposed  Draft  Revised  Standard 
for  Fermented  Milk  Products 

•  Proposed  Draft  Revised  Standard 
for  Whey  Powders 

To  be  considered  at  Steps  5/8: 

•  Proposed  Draft  Amendment  to  the 
Codex  General  Standard  for  Cheese 
(Appendix  on  cheese  rind,  surface,  and 
coating) 

The  Committee  continues  work  on: 

•  Proposed  Draft  Standard  for 
Products  in  Which  Milk  Components 
are  Substituted  by  Non-Milk 
Components 


•  Evaporated  Skimmed  Milk  with 
Vegetable  Fat 

•  Sweetened  Condensed  Skimmed 
Milk  with  Vegetable  Fat 

•  Skimmed  Milk  Powder  with 
Vegetable  Fat  * 

•  Proposed  Draft  Amendment  to 
Section  3.3  (Composition)  of  the  Codex 
General  Standard  for  Cheese 

•  Proposed  Draft  Model  Export 
Certificate  for  Milk  and  Milk  Products 

•  Methods  of  Analysis  and  Sampling 
for  Milk  Products 

•  Draft  Revised  Standards  for 
Individual  Cheeses 

•  Draft  Revised  Standard  for 
Processed  Cheese 

•  Draft  Revised  Standard  for  Dairy 
Spreads 

•  Proposed  Draft  Revised  Standard 
for  Whey  Cheese 

Responsible  Agency:  USDA/AMS; 
HHS/FDA. 

U.S.  Participation:  Yes. 

Codex  Committee  on  Fats  and  Oils 

The  Codex  Committee  on  Fats  and 
Oils  is  responsible  for  elaborating 
standards  for  fats  and  oils  of  animal, 
vegetable,  and  marine  origin.  The 
relevant  document  is  ALINORM  03/17. 
The  following  will  be  considered  by  the 
Commission  at  its  26th  Session  in  July 
2003. 

To  be  considered  at  Step  8: 

•  Draft  Revised  Standard  for  Olive 
Oils  and  Olive  Pomace  Oils 

•  Draft  Amendment  to  the  Standard 
for  Named  Vegetable  Oils 

•  Palm  superolein 

•  Mid-oleic  sunflower  oil 

•  Inclusion  of  new  desmethysterol 
data  and  tocopherol  and  tocotrienol  data 
for  palm  olien,  palm  stearin 

New  Work: 

•  Amendment  to  the  Standard  for 
Named  Vegetable  Oils:  Rice  Bran  Oil 

The  Committee  continues  work  on: 

•  Draft  Standard  for  Fat  Spreads  and 
Blended  Spreads 

•  Proposed  Draft  Amendments  to  the 
List  of  Acceptable  Previous  Cargoes 

Responsible  Agency:  HHS/FDA; 
USDA/ARS. 

U.S.  Participation:  Yes. 

Codex  Committee  on  Cocoa  Products 
and  Chocolate 

The  Codex  Committee  on  Cocoa 
Products  and  Chocolate  is  responsible 
for  elaborating  world-wide  standards  for 
cocoa  products  and  chocolate.  The 
following  standard  will  be  considered 
by  the  26th  Session  of  the  Commission 
in  July  2003.  The  relevant  docimient  is 
ALINORM  03/14. 

To  be  considered  at  Step  8: 

•  Draft  Revised  Standard  for 
Chocolate  and  Chocolate  Products 
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The  Committee  agreed  to  adjourn  sine 
die  as  it  had  completed  its  program  of 
work. 

Responsible  Agency:  HHS/FDA. 

U.S.  Participation:  Yes. 

Codex  Committee  on  Processed  Fruits 
and  Vegetables 

The  Codex  Committee  on  Processed 
Fruits  and  Vegetables  is  responsible  for 
elaborating  standards  for  Processed 
Fruits  and  Vegetables.  After  having  been 
adjourned  sine  die,  the  Committee  ■ 
reconvened  in  Washington,  DC,  in 
March  1998  to  begin  work  revising  the 
standards.  The  following  standards  will 
be  considered  by  the  26th  Session  of  the 
Commission  in  July  2003.  The  relevant 
document  is  ALINORM  03/27. 

To  be  considered  at  step  8: 

•  Draft  Standard  for  Bamboo  Shoots 

•  Draft  Revised  Standard  for  Canned 
Stone  Fruits 

•  Draft  Codex  Guidelines  for  Packing 
Media  for  Canned  Fruit 

•  Draft  Codex  Standard  for  Aqueous 
Coconut  F*roducts — Coconut  Milk  and 
Coconut  Cream 

The  committee  is  continuing  work  on: 

•  Draft  Codex  Standard  for  Pickled 
Products 

•  Proposed  Draft  Revised  Standards 
for: 

•  Processed  Tomato  Concentrates 

•  Caimed  Tomatoes 

•  Canned  Vegetables  including 
Guidelines  for  Packing  Media  for 
Canned  Vegetables 

•  Jams,  Jellies  and  Marmalades 

•  Soy  Sauce 

•  Cainned  Citrus  Fruits 
Other  work: 

•  Methods  of  Analysis  for  Processed 
Fruits  and  Vegetables 

•  Proposed  Draft  Code  of  Practice  for 
the  Processing  and  Handling  of  Quick 
Frozen  Foods 

•  Priority  List  for  the  Standardization 
of  Processed  Fruits  and  Vegetables 

Responsible  Agency:  USDA/AMS; 
HHS/FDA. 

U.S.  Participation:  Yes. 

Codex  Committee  on  Meat  and  Poultry 
Hygiene 

The  24th  Session  of  the  Commission 
decided  to  reactivate  the  Codex 
Committee  on  Meat  Hygiene  and  agreed 
to  renaine  it  the  Codex  Committee  on 
Meat  and  Poultry  Hygiene,  with  New 
Zealand  as  Host  Government.  The 
Terms  of  Reference  were  amended  to 
reflect  the  inclusion  of  poultry  in  its 
mandate.  The  following,  contained  in 
ALINORM  03/16  and  ALINORM  03/ 
16A,  will  be  considered  by  the  Codex 
Alimentarius  Commission  at  its  26th 
Session  in  July  2003. 

To  be  considered  at  Step  8: 


•  Draft  General  Principles  of  Meat 
Hygiene 

Other: 

•  Request  to  change  the  name-back  to 
the  Codex  Conmiittee  on  Meat  Hygiene 

To  be  considered  at  Step  5: 

•  Proposed  Draft  Code  of  Hygienic 
Practice  for  Meat 

•  Requested  the  Commission  to 
change  the  name  back  to  the  Codex 
Committee  on  Meat  Hygiene 

The  Committee  continues  to  work  on: 

•  Proposed  Draft  Aimex  on  Risk- 
Based  Post-Mortem  Examination 
Procedures  for  Meat 

•  Proposed  Draft  Aimex  on 
Microbiological  Verification  of  Process 
Control  of  Meat  Hygiene 

•  Discussion  paper  on  Hygiene 
Provisions  for  Processed  Meat 

Responsible  Agency:  USDA/FSIS. 
U.S.  Participation:  Yes. 

Certain  Codex  Commodity  Committees ' 

Several  Codex  Alimentarius 
Commodity  Committees  have  adjourned 
sine  die.  The  foUowring  Committees  fall 
into  this  category: 

•  Cereals,  Pulses  and  Legumes 
Responsible  Agency:  HHS/FDA, 

USDA/GIPSA 

U.S.  Participation:  Yes        "*>: 

•  Natural  Mineral  Water  '■' 

'  Responsible  Agency:  HHS/FDA       ■■; 
U.S.  Participation:  Yes 

•  Sugars 

Responsible  Agency:  USDA/ARS; 
HHS/FDA 

U.S.  Participation:  Yes 

•  Vegetable  Proteins 
Responsible  Agency:  USDA/ARS, 
HHS/FDA 

U.S.  Participation:  Yes. 

Ad  Hoc  Intergovernmental  Task  Force 
on  Foods  Derived  from  Riotechnology 

The  Commission  established  this  task 
force  to  develop  standards,  guidelines, 
or  recommendations,  as  appropriate,  for 
foods  derived  from  biotechnology  or 
traits  introduced  into  foods  by 
biotechnology,  on  the  basis  of  scientific 
evidence,  risk  analysis  and  having 
regard,  where  appropriate,  to  other 
legitimate  factors  relevant  to  the  health  " 
of  consumers  and  the  promotion  of  fair 
trade  practices.  The  Task  Force, 
established  by  the  23rd  (1999)  Session 
of  the  Codex  Alimentaflus  Commission 
for  a  four  year  period  of  time,  has 
completed  its  work.  The  following, 
contained  in  ALINORM  03/34  and 
ALINORM  03/34A,  will  be  considered 
by  the  Codex  Alimentarius  Commission 
at  its  26th  Session  in  July  2003. 


'  Adjourned  sine  die.  The  main  tasks  of  these 
Committees  are  completed.  However,  the 
committees  may  be  called  to  meet  again  if  required. 


To  be  considered  at  Step  8: 

•  Draft  General  Principles  for  the  Risk 
Analysis  of  Foods  Derived  from  Modem 
Biotechnology 

•  Draft  Guidelines  for  the  Conduct  of 
Safety  Assessment  of  Foods  Derived 
from  Recombinant-DNA  Plants 

•  Draft  Guidelines  for  the  Conduct  of 
Food  Safety  Assessment  of 
Recombinant-DNA  Microorganisms 

Responsible  Agency:  HHS/FDA: 
USDA/ APHIS. 

U.S.  Participation:  Yes. 

Ad  Hoc  Intergovernmental  Task  Force 
on  Animal  Feeding 

The  Corrunission  at  its  23rd  Session 
established  the  ^d  Hoc 
Intergovermnental  Task  Force  on 
Animal  Feeding  to  develop  guidelines 
or  standards,  as  appropriate,  on  good 
animal  feeding  practices.  An  Interim 
Report  of  the  work  of  the  Task  Force,  as 
required  under  its  Terms  of  Reference, 
was  presented  to  the  24th  Commission 
by  Deiunark,  the  host  government.  The 
Task  Force  held  its  4th  Session  on 
March  25-28,  2003.  The  following  will 
be  considered  by  the  Commission  at  its 
26th  Session  in  July  2003: 

To  be  considered  at  Step  5/8: 

•  Revised  Draft  Code  of  Practice  for 
Good  Animal  Feeding 

^  Responsible  Agency:  HHS/FDA/CVM; 
USDA/ APHIS. 

U.S.  Participation:  Yes. 

Ad  Hoc  Intergovernmental  Task  Force 
on  Fruit  and  Vegetable  Juices 

The  Commission  at  its  23rd  Session 
established  this  Task  Force  to  revise  and^ 
consolidate  the  existing  Codex 
standards  and  guidelines  for  fruit  and 
vegetable  juices  and  related  products, 
giving  preference  to  general  standards. 
These  standards  were  originally 
developed  by4he  Joint  UNECE/Codex 
Group  of  Experts  on  the  Standardization 
of  Fruit  Juices  which  had  been 
abolished  by  its  parent  organizations. 
The  Task  Force  held  its  third  session  in 
Brasilia,  Brazil,  on  May  6-9,  2003.  The 
reference  documents  are  ALINORM  03/' 
39  and  03/39A. 

The  committee  is  discussing: 

•  Proposed  Draft  Codex  General 
Standard  for  Fruit  Juices  and  Nectars 

•  Proposed  Draft  Revised  Codex 
General  Standard  for  Vegetable  Juices 

•  Methods  of  Analysis  and  Sampling 
for  Fruit  and  Vegetable  Juices  and 
Nectars 

Responsible  Agency:  HHS/FDA; 
USDA/AMS. 
U.S.  Participation:  Yes. 

FAO/WHO  Regional  Coordinating  - 
Committees 

The  Codex  Alimentarius  Commission 
is  made  up  of  an  Executive  Committee, 
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as  well  as  approximately  30  subsidiary 
bodies.  Included  in  these  subsidiary 
bodies  are  coordinating  committees  for 
groups  of  countries  located  in  proximity 
to  each  other  who  share  common 
concerns.  There  are  currently  six 
Regional  Coordinating  Committees: 

•  Coordinating  Committee  for  Africa 

•  Coordinating  Committee  for  Asia 

•  Coordinating  Committee  for  Europe 

•  Coordinating  Committee  for  Latin 
America  and  the  Caribbean 

•  Coordinating  Committee  for  the 
Near  East 

•  Coordinating  Committee  for  North 
America  and  the  South-West  Pacific 

The  United  States  participates  as  an 
active  member  of  the  Coordinating 
Committee  for  North  America  and  the 
South-West  Pacific,  and  is  informed  of 
the  other  coordinating  committees 
through  meeting  documents,  final 
reports,  and  representation  at  meetings. 
Each  regional  committee: 

•  Dennes  the  problems  and  needs  of 
the  region  concerning  food  standards 
and  food  control; 

•  Promotes  within  the  committee 
contacts  for  the  mutual  exchange  of 
information  on  proposed  regulatory 
initiatives  and  problems  arising  from 
food  control  and  stimulates  the 
strengthening  of  food  control 
infrastructures; 

•  Recommends  to  the  Commission 
the  development  of  world-wide 
standards  for  products  of  interest  to  the 
region,  including  products  considered 
by  the  committee  to  have  an 
international  market  potential  in  the 
future;  and 

•  Exercises  a  general  coordinating 
role  for  the  region  and  such  other 
functions  as  may  be  entrusted  to  it  by 
the  Commission. 

Codex  Coordinating  Committee  for 
North  America  and  the  South-West 
Pacific 

The  Coordinating  Committee  is 
responsible  for  defining  problems  and 
needs  concerning  food  standards  and 
food  control  of  all  Codex  member 
countries  of  the  region.  The  Seventh 
Session  of  the  Committee  was  hosted  by 
Canada  October  29-November  1,  2002. 
Items  on  the  agenda  included: 

•  Trust  Fund  for  the  Participation  of 
Developing  Countries  in  Codex 
Standard  Setting  Procedures 

•  Joint  FAO/WHO  Evaluation  of  the 
Codex  Alimentarius  and  other  FAO  and 
WHO  Work  on  Food  Standards 

•  Consideration  of  the  Draft  Medium- 
Term  Plan  2003-2007 

•  Consideration  of  Traceability/ 
Product  Tracing 

•  Strategic  Plan  for  the  Coordinating 
Committee  for  North  America  and  the 
Southwest  Pacific 


•  Nomination  of  Samoa  as  the  next 
Coordinator  for  the  Region 
Responsible  Agency:  USDA/FSIS. 
U.S.  Participation:  Yes. 

Attachment  2 

U.S.  Codex  Alimentarius  Officials 
Codex  Committee  Chairpersons 

Codex  Committee  on  Food  Hygiene 

Dr.  Karen  Hulebak,  Senior  Advisor  for 
Scientific  Affairs,  Office  of  the 
Administrator,  U.S.  Department  of 
Agriculture,  Food  Safety  and 
Inspection  Service.  1400 
Independence  Avenue,  SW.,  Room 
3130,  South  Building,  Washington, 
DC  20250-3700,  Phone  #:  202-720- 
8609.  Fax  #:  202-720-9893,  E-mail: 
karen.hulebak@fsis.  usda.gov 

Codex  Committee  on  Processed  Fruits 
and  Vegetables, 

Mr.  David  L.  Priester,  International 
Standards  Coordinator,  Fruit  & 
Vegetable  Division,  Agricultural 
Marketing  Service.  U.S.  Department  of 
Agriculture,  Room  2049,  South 
Building,  Stop  0140,  1400 
Independence  Avenue,  SW., 
Washington.  DC  20250-0240,  Phone 
#:  (202)  720-2185,  Fax  #:  (202)  720- 
8871.  E-mail:  david.priestei^usda.gov 

Codex  Committee  on  Residues  of 
Veterinary  Drugs  in  Foods 

Dr.  Stephen  F.  Sundlof,  Director,  Center 
for  Veterinary  Medicine,  Food  and 
Drug  Administration,  7500  Standish 
Place  (HFV-1).  Rockville.  MD  20855, 
Phone  #:  (301)  827-2950,  Fax  #:  (301) 
827-8401.  E-mail: 
ssundlof@cvm.fda.gov 

Codex  Committee  on  Cereals,  Pulses 
and  Legiunes  (adjourned  sine  die) 

Mr.  Steven  N.  Tanner,  Director, 
Technical  Services  Division,  Grain 
Inspection,  Packers  &  Stockyards 
Administration,  U.S.  Department  of 
Agriculture,  10383  N.  Executive  Hills 
Boulevard,  Kansas  City,  MO  64153- 
1394.  Phone  #:  (816) 891-0401,  Fax  #: 
(816)  891-0478,  E-mail: 
stanner@tsd.fgiskc.  usda  .gov 

Listing  of  U.S.  Delegates  and  Alternates- 
Worldvride  General  Subject  Codex 
Committees 

Codex  Committee  on  Residues  of 
Veterinary  Drugs  in  Foods  (Host 
Government — United  States) 

U.S.  Delegate 
Dr.  Pamela  L.  Chamberlain.  Center  for 
Veterinary  Medicine.  Food  and 
Drug  Administration,  7519  Standish 
Place  HFV-1 30,  Rockville,  MD 
20855,  Phone  #:  (301) 827-8566. 
FAX  #:  (301)  827-4299,  E-mail: 


pchambel@cvm.fda.gov 

Alternate  Delegate 

Dr.  Alice  Thaler,  Staff  Director,  Animal 
and  Egg  Production  Food  Safety  Staff, 
Food  Safety  and  Inspection  Service, 
1400  Independence  Avenue,  SW., 

,    Washington,  DC  20250-3700,  Phone 
#:  (202)  690-2683,  Fax  #:  (202)  720- 
8213.  E-mail: 
alice.  thaleT@fsis.  usda.gov 

Codex  Committee  on  Food  Additives 
and  Contaminants  (Host  Government — 
The  Netherlands) 

U.S.  Delegate 
Dr.  Terry  C.  Troxell.  Director,  Office 
of  Plant  and  Dairy  Foods  and 
Beverages.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-300), 
Food  and  Drug  Administration, 
Harvey  W.  Wiley  Federal  Building, 
5100  Paint  Branch  Parkway,  College 
Park,  MD  20740-3835,  Phone  #: 
(301) 436-1700,  Fax  #:  (301)  436- 
2632,  E-mail: 
Terry.  Troxell@cfsan.fda.gov 

Alternate  Delegate 
Dr.  Dennis  M.  Keefe,  Office  of  Food 
Additive  Safety,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
255),  Food  and  Drug 
Administration,  Harvey  W.  Wiley 
Federal  Building,  5100  Paint 
Branch  Parkway,  College  Park,  MD 
20740-3835,  Phone  #:  (202) 418- 
3113,  Fax  #:  (202)  418-3131,  E- 
mail:  dennis.keefe@cfsan.fda.gov 

Codex  Committee  on  Pesticide  Residues 
(Host  Goverrunent — the  Netherlands) 

U.S.  Delegate 
Edward  Zager,  Associate  Director, 
Health  Effects  Division,  Office  of 
Pesticide  Programs,  U.S. 
Environmental  Protection  Agency, 
Ariel  Rios  building,  1200 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20460,  Phone  #: 
(703) 305-5035,  Fax  #:  (703)  305- 
5147,  E-mail: 
Zager.Ed@epamail.epa.gov 

Alternate  Delegate 
Dr.  Robert  Epstein,  Associate  Deputy 
Administrator,  Science  and 
Technology.  Agricultural  Marketing 
Service,  U.S.  Department  of 
Agriculture,  P.O.  Box  96456,  Room 
3522S.  Mail  Stop  0222,  1400 
Independence  Avenue,  SW., 
,     Washington,  DC  20090,  Phone  #: 
(202)  720-2158,  Fax  #:  (202)  720- 
1484,  E-mail: 
Robert.Epstein@usda.gov 

Codex  Committee  on  Methods  of 
Analysis  and  Sampling  (Host 
Government — Hungary) 

U.S.  Delegate 
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Dr.  Gregory  Diachenko,  Director, 
Division  of  Chemistry,  Office  of 
Food  Additive  Safety,  Center  for 
Food  Seifety  and  Applied  Nutrition 
(CFSAN),  Food  and  Drug 
Administration  (HFS-245),  Harvey 
W.  Wiley  Federal  Building,  5100 
Paint  Branch  Parkway,  College 
Park,  MD  20740-3835,  Phone  #: 
(301) 436-1898,  Fax  #:  (301)  436- 
2364,  E-mail: 

Gregory.Diachenko@cfsan.fda.gov 
Alternate  Delegate 
Dr.  Thomas  B.  Whitaker,  Senior 
Scientist,  Agricultural  Research 
Service,  U.S.  Department  of 
Agriculture,  124  Weaver 
Laboratory,  North  Carolina  State 
University,  Raleigh,  NC  27695- 
7625,  Phone  #:  (919) 515-6731,  Fax 
#:  (919)  515-7760,  E-mail: 
Thomas_whitaker@ncsu .  edu 

Codex  Committee  on  Food  Import  and 
Export  Certification  and  Inspection 
Systems  (Host  Government — Australia) 

U.S.  Delegate 
Dr.  Catherine  Camevale,  Director, 
Office  of  Constituent  Operations, 
Center  for  Food  Safety  and  Applied 
Nutrition,  Food  and  Drug 
Administration  (HFS-550),  Harvey 
W.  Wiley  Federal  Building,  5100 
Paint  Branch  Parkway,  College 
Park,  MD  20740-3835,  Phone  #: 
(301)  436-2380.  Fax  #:  (301)  436- 
2618,  E-mail:  Catherine.Camevale@ 
cfsan.fda.gov 

Alternate  Delegate 
Ms.  Karen  Stuck,  Chief,- International 
Policy  Staff,  Food  Safety  and 
Inspection  Service,  U.S.  Department 
of  AgriciUture,  Room  2137,  South 
Building,  1400  Independence 
Avenue,  SW.,  Washington.  DC 
20250-3700,  Phone  #:  202-720- 
3470,  Fax  #:  202-720-7990,.  E-mail: 
Karen .  Stuck@fsis.usda.gov 

Codex  Committee  on  General  Principles 
(Host  Govenmient — France) 

U.S.  Delegate 

Note:  A  member  of  the  Steering  Committee 
heads  the  delegation  to  meetings  of  the 
General  Principles  Committee. 

Codex  Conmiittee  on  Food  Labeling 
(Host  Government — Canada) 

U.S.  Delegate 
Dr.  Christine  Taylor,  Director,  Office 
of  Nutritional  Products,  Labeling 
and  Dietary  Supplements,  Center 
for  Food  Safety  and  Applied 
Nutrition.  Food  and  Drug 
Administration,  Harvey  E.  Wiley 
Federal  Building,  5100  Paint 
Branch  Parkway  (HFS-BOO),  College 
Park,  MD  20740-3835,  Phone  #: 


(301) 436-2373,  Fax  #:  (301)  436- 
2636,  E-mail:  Christine. Taylor® 
cfsan.fda.gov 
Alternate  Delegate 
Dr.  Robert  Post,  Director,  Labeling  & 
,    Consumer  Protection  Staff,  Office  of 
Policy  and  Program  Development, 
Food  Safety  and  Inspection  Service, 
U.S.  Department  of  Agriculture,  300 
12th  Street,  SW.,  Room  602,  Cotton 
Annex,  Washington,  DC  20250- 
3700,  Phone  #:  (202) 205-0279,  Fax 
#:  (202)  205-3625,  E-mail: 
Robert.Post@fsis.  usda.gov 

Codex  Committee  on  Food  Hygiene 
(Host  Government — United  States) 

U.S.  Delegate 
Dr.  Robert  L.  Buchanan.  Director, 
Office  of  Science,  Center  for  Food 
Safety  and  Applied  Nutrition,  Food 
and  Drug  Administration  (HFS- 
006),  Harvey  W.  Wiley  Federal 
Building,  5100  Paint  Branch 
Parkway,  College  Park,  MD  20740- 
3835,  Phone  #:  (301) 436-2369,  Fax 
#:  (301)  436-2642,  E-mail: 
Robert.Buchanan@cfsan.fda.gov » 

Alternate  Delegates 
Mr.  Jdhn  Mowbray,  Food 
Technologist,  Center  for  Food 
Safety  and  Applied  Nutrition,  Food 
and  Drug  Administration  (HFS- 
306),  Harvey  W.  Wiley  Federal 
Building,  5100  Paint  Branch 
Parkway,  Room  1B064,  College 
Park,  MD  20740.  Phone  #:  (301) 
436-1490,  Fax  #:  (301)  436-2632  E- 
mail:  John.Mowbray@cfsan.fda.gov 
Dr.  Barbara  Masters,  Acting  Associate 
Deputy  Administrator,  Field 
Operations,  Food  Safety  and 
Inspection  Service,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-3700, 
Phone  #:  (202)  720-3697,  Fax  #: 
(202)  720-5439,  E-mail: 
Barbara.Masters@fsis.usda.gov 

Codex  Committee  on  Nutrition  and 
Food  for  Special  Dietary  Uses  (Host 
Government — Germany) 

U.S.  Delegate 

Dr.  Elizabeth  Yetley,  FDA  Lead 
Scientist  for  Nutrition,  Center  for 
Food  Safety  and  Applied  Nutrition, 
Food  and  Drug  Administration 
(HFS-006),  Harvey  W.  Wiley 
Federal  Building,  5100  Paint 
branch  Parkway,  College  Park,  MD 
20740-3835,  Phone  #:  (301)  436- 
1671,  Fax  #:  (301)  436-2641,  E- 
mail:  Elizabeth.Yetley® 
cfsan.fda.gov 
Alternate  Delegate 

Dr.  Christine  Taylor,  Director,  Office 
of  Nutritional  Products,  Labeling 
and  Dietary  Supplements,  Center 
for  Food  Safety  and  Applied 


Nutrition,  Food  and  Drug 
Administration.  Harvey  W.  Wiley 
Federal  Building,  5100  Paint 
Branch  Parkway  (HFS-800),  College 
Park,  MD  20740-3835,  Phone  #:      , 
(301)  436-2373,  Fax  #:  (301)  436- 
2636,  E-mail:  Christine. Taylor® 
cfsan.fda.gov 

Worldwide  Commodity  Codex 
Committees  •   • 

Codex  Committee  on  Fresh  Fruits  and 
Vegetables  (Host  Government — Mexico) 

U.S.  Delegate 
Mr.  David  Priester,  International 
Standards  Coordinator,  Fruit  & 
.    Vegetable  Division,  Agricultural 
Marketing  Service,  U.S.  Department 
of  Agriculture,  Room  2069,  South 
Building  1400  Independence 
Avenue,  SW.,  Washington,  DC 
20250  Phone  #:  (202)  720-2184,  Fax 
#:  (202)  720-0016,  E-mail: 
david.priester@usda  .gov 

Alternate  Delegate 
Mr.  Dorian  LaFond.  International 
Standards  Coordinator,  Fruit  and 
Vegetables  Program,  Agricultiual 
Marketing  Service,  Room  2086, 
South  Building,  1400  Independence 
Avenue,  SW.,  Washington,  DC 
■      20250,  Phone  #:  (202) 690-4944. 
Fax  #:  (202)  720-4722,  E-mail: 
dorian.lafond@usda.gov 

Codex  Committee  on  Fish  and  Fishery 
Products  (Host  Government — Norway) 

U.S.  Delegate 
Mr.  Philip  C.  Spiller,  Director.  Office   . 
of  Seafood,  Center  for  Food  Safety 
and  Appli^  Nutrition,  Food  and 
Drug  Administration  (HFS-400). 
Harvey  W.  Wiley  Federal  Building, 
5100  Paint  Branch  Parkway,  College 
Park,  MD  20740-3835,  Phone  #: 
(301)  436-2300,  Fax  #:  (301)  436- 
2599,  E-mail: 
Philip.Spiller@cfsan.fda.gov 

Alternate  Delegate 
Vacant 

Codex  Committee  on  Cereals.  Pulses 
and  Legimies  (Host  Government — 
United  States) 

U.S.  Delegate 
Mr.  Charles  W.  Cooper,  Director,  ' 
International  Activities  Staff,  Center 
for  Food  Safety  and  Applied 
Nutrition,  Food  and  Drug 
Administration  (HFS-585),  Harvey 
W.  Wiley  Federal  Building,  5100 
Paint  Branch  Parkway,  College 

'      Park,  MD  20740-3835.  Phone*: 
(301)  436-1714.  Fax  #:  (301) 436- 
2618.  E-mail: 
Charles.Cooper@cfsan.fda.gov 

Alternate  Delegate 
Mr.  David  Shipman,  Deputy 
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Administrator,  Federal  Grain 
Inspection  Division,  Grain 
Inspection,  Packers  and  Stockyards 
Administration.  U.S.  Department  of 
Agriculture,  Room  1661,  South 
Building,  1400  independence 
Avenue.  SW.,  Washington,  DC 
20250.  Phone  #:  (202) 720-9170. 
Fax  #:  (202)  205-9237,  E-mail: 
dsbipman@gipsadc.  usda.gov 

Codex  Committee  on  Milk  and  Milk 
Products  (Host  Government — New 
Zealand)     * 

U.S.  Delegate 
Mr.  Duane  Spomer,  Chief,  Dairy 
Standardization  Branch,  U.S. 
Department  of  Agriculture, 
Agricultural  Marketing  Service, 
Room  2750,  South  Building,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250,  Phone  #: 
(202) 720^9382,  Fax  #:  (202)  720- 
2643,  E-mail: 
duane.spoiiier@usda.gov 

Alternate  Delegate 

John  F.  Sheenan,  Director.  Division  of 
Dairy  and  Egg  Safety,  Office  of  Plant 
and  Dairy  Foods  and  Beverages, 
Center  for  Food  Safety  and  Applied 
Nutrition,  Food  and  Drug 
Administration  (HFS-306),  Harvey 
W.  Wiley  Federal  Building.  5100 
Paint  Branch  Parkway,  College 
Park,  MD  20740,  Phone  #:  (301) 
436-1488,  Fax  #:  (301)  436-2632,  E- 
mail:  iohn.sheehan@cfsan.fda.gov 

Codex  Committee  on  Fats  and  Oils  (Host 
Government — United  Kingdom) 

U.S.  Delegate 
Mr.  Charles  W.  Cooper,  Director, 
International  Activities  Staff,  Center 
for  Food  Safety  and  Applied 
Nutrition.  Food  and  Drug 
Administration  (HFS-585),  Harvey 
W.  Wiley  Federal  Building,  5100 
Paint  Branch  Parkway,  College 
Park,  MD  20740-3835.  Phone  #: 
(301)  436-1714,  Fax  #:  (301)  436- 
2618,  E-mail: 
Charles.  Cooper@cfsan.fda.gov 

Alternate  Delegate 
Ms.  Kathleen -Warner,  U.S. 
Department  of  Agriculture,  1815  N. 
University  Street,  Peoria,  IL  61604, 
Phone  #:  (309)  681-6584,  Fax^#: 
(309)  681-6668,  E-mail: 
wamerk@ncaur.  usda.gov 

Codex  Committee  on  Cocoa  Products 
and  Chocolate  (Host  Government — 
Switzerland) 

U.S.  Delegate 
Mr.  Charles  W.  Cooper,  Director,- 
International  Activities  Staff,  Center 
for  Food  Safety  and  Applied 
Nutrition,  Food  and  Drug 
Administration  (HF3-585),  Harvey 


W.  Wiley  Federal  Building,  5100 
Paint  Branch  Parkway,  College 
Park.  MD  20740-3835.  Phone  #: 
(301)  436-1714.  Fax  #:  (301)  436- 
2618.  E-mail: 

Charles.Cooper@cfsan.fda.gov 
Alternate  Delegate 
Dr.  Michelle  Smith,  Food 
Technologist,  Office  of  Plant  and 
Dairy  Foods  and  Beverages.  Center 
for  Food  Safety  and  Applied 
Nutrition,  Food  and  Drug 
Administration  (HFS-306),  Harvey 
W.  Wiley  Federal  Building,  5100 
Paint  Branch  Parkway,  College 
Park,  MD  20740-3835.  Phone  #: 
(301)  436-2024,  Fax  #:  (301)  436- 
2651,  E-mail: 
MicheUe.Smith@cfsan.fda.gov 

Codex  Committee  on  Sugars  (Host 
Government — United  Kingdom)  * 

U.S.  Delegate 
Dr.  Thomas  L.  Tew,  Research 
Geneticist,  Sugarcane  Research 
Unit,  Agricultural  Research, 
USDA— FSIS,  5883  USDA  Road, 
Houma,  LA  70360,  Phone  #:  (504) 
872-5042,  Fax  #:  (504) 868-8369,  E- 
mail:  ttew@noIa.srrc.usda.gov 

Alternate  Delegate 

Dr.  Dennis  M.  Keefe,  Office  of  Food 
Additive  Safety,  Center  for  Food 
Safety  and  Applied  Nutrition,  Food  , 
and  Drug  Administration  (HFS>- 
255),  Harvey  W.  Wiley  Federal 
Building,  5100  Paint  Branch 
Parkway,  College  Park,  MD  20740- 
3835,  Phone  #:  (202)  418-3113,  Fax 
#:  (202)  418-3131,  E-mail: 
dennis.keefe@cfsan.fda.gov 

Codex  Committee  on  Processed  Fruits 
and  Vegetables  (Host  Government — 
United  States) 

U.S.  Delegate 
Mr.  Dorian  Lafond,  International 
Standards  Coordinator,  Fruit  and 
Vegetable  Division,  Agricultural 
Marketing  Service,  U.S.  Department 
of  Agriculture,  Room  2086.  South 
Building,  1400  Independence  Ave. 
SW.,  Washington,  DC  20250,  Phone 
#:  (202)  690-4944,  Fax  #:  (202) 720- 
0016,  E-mail: 
Dorian.Lafond@usda.gov 

Alternate  Delegate 

Mr.  Charles  W.  Cooper.  Director, 
International  Activities  Staff,  Center 
for  Food  Safety  and  Applied  i 

Nutrition.  Food  and  Drug 
Administration  (HFS-585).  Harvey 
W.  Wiley  Federal  Building,  5100  [ 
Paint  Branch  Parkway,  College 
Park,  MD  20740-3835,  Phone  #: 
(301) 436-1714,  Fax  #:  (301)  436- 
2618,  E-mail: 
CharIes.Cooper@cfsan.fda.gov 


Codex  Committee  on  Vegetable  Proteins 
(Host  Government — Canada)  • 

U.S.  Delegate 
Dr.  Wilda  H.  Martinez,  Area  Director, 
ARS  North  Atlantic  Area, 
Agricultural  Research  Service,  U.S. 
Department  of  Agriculture,  600  E. 
Mermaid  Lane,  Wyndmoor,  PA 
19038,  Phone  #:  (215) 233-6593, 
Fax  #:  (215)  233-6719.  E-mail: 
wmartinez@ars.  usda.gov 

Alternate  Delegate 
Dr.  Jeanne  Rader.  Director.  Division  of 
Research  and  Applied  Technology. 
Office  of  Nutritional  Products, 
Labeling  and  Dietary  Supplements, 
Center  for  Food  Safety  and  Applied 
Nutrition.  Food  and  Drug 
Administration.  Harvey  W.  Wiley 
Federal  Building.  5100  Paint 
Branch  Parkway,  College  Park,  MD 
20740-3835,  Phone  #:  (301) 436- 
1786,  Fax  #:  (301)  436-2640,  E-, 
mail:  feanne.Rader@cfsan.fda.gov 

Codex  Committee  on  Meat  Hygiene 
(Host  Government — New  Zealand) 

U.S.  Delegate 
Dr.  Perfecto  Santiago.  Assistant 
Deputy  Administrator.  Office  of 
Policy  and  Program  Development, 
Food  Safety  and  Inspection  Service, 
U.S.  Department  of  Agriculture,  300 
12th  Street,  SW.,  Room  402,  Cotton 
Annex,  Washington,  DC  20250- 
3700,  Phone  #:  (202)  205-0699,  Fax 
#:  (202)  401-1760,  E-mail: 
Perfecto. San  tiago@fsis.  usda.gov 

Alternate  Delegate 
Dr.  William  James.  Director.  Food 
Animal  Sciences  Division.  Office  of 
Public  Health  and  Science,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Mail 
Drop  343.  900  D  Street,  SW.. 
Washington,  DC  20024,  Phone  #: 
(202) 690-6572,  Fax  #:  (202)  690- 
6565,  E-mail: 
William  .james@fsis.  usda.gov 

Codex  Committee  on  Natural  Mineral 
Waters  (Host  Government — 
Switzerland) 

U.S.  Delegate 
Dr.  Terry  C.  Troxell,  Director,  Office 
of  Plant  and  Dairy  Foods  and 
Beverages,  Center  for  Food  Safety  & 
Applied  Nutrition.  Food  and  Drug 
Administration  (HFS-300),  Harvey 
W.  Wiley  Federal  Building,  5100 
Paint  Branch  Parkway.  College 
Park,  MD  20740-3835,  Phone  #: 
(301) 436-1700,  Fax  #:  (301)  436- 
2632,  E-mail: 
Terry.  TroxeU@cfsan.fda.gov 

Alternate  Delegate 

Ms.  Shellee  Anderson,  Division  of 
Nutritional  Products,  Labeling,  and 
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Dietary  Supplements,  Center  for 
Food  Safety  and  Applied  Nutrition, 
Food  and  Drug  Administration 
(HFS-820).  Harvey  W.  Wiley 
Federal  Building,  5100  Paint 
Branch  Parkway,  College  Park,  MD 
20740-3835,  Phone  #:  (301)  436- 
1491,  Fax  #:  (301)  436-2637,  E- 
mail: 
SheIIee.Anderson@cfsan.fda.gov 

Ad  Hoc  Intergovernmental  Task  Forces 
Ad  Hoc  Intergovernmental  Task  Force 
on  Fruit  and  Vegetable  Juices  (Host 
government — Brazil) 

U.S.  Delegate  ' 

Mr.  Martin  Stutsman,  Office  of  Plant 
and  Dairy  Foods  and  Beverages, 
Center  for  Food  Safety  and  Applied 
Nutrition,  Food  and  Drug 
Administration  (HFS-306),  Harvey 
W.  Wiley  Federal  Building,  5100 
Paint  Branch  Parkway.  College 
Park,  MD  20740-3835,  Phone  #: 
(301)  436-1642,  Fax  #:  (301)  436- 
2651,  E-mail: 
Martin .  Stu  tsman@cfsan  .fda  .gov 

Alternate  Delegate 
Mr.  David  Priester,  International 
Standards  Coordinator,  Fruit  & 
Vegetable  Division,  Agricultural 
Marketing  Service,  U.S.  Department 
of  Agriculture,  Room  2069,  South 
Building,  1400  Independence 
Avenue,  SW.,  Washington,  DC 
20250,  Phone:  (202)  720-2184,  Fax: 


(202)  720-0016,  E-mail: 
david.priestei@usda.gov 

Ad  Hoc  Intergovernmental  Task  Force 
on  Foods  Derived  From  Biotechnology 
(Host  government — ^Japan) 

U.S.  Delegate 
L.  Robert  Lake,  Director,  Office  of 
Regulations  and  Policy,  Center  for 
Food  Safety  and  Applied  Nutrition, 
Food  and  I^rug  Administration 
(HFS-004),  Harvey  W.  Wiley 
Federal  Building,  5100  Paint 
Branch  Parkway,  College  Park,  MD 
20740-3835,  Phone  #:  (301)  436- 
2379,  Fax  #:  (301)  436-2668^  E- 
mail:  RLake@cfsan.fda.gov 

Alternate  Delegate 
Dr.  Sally  L.  McCammon,  Science 
Advisor  to  the  Administrator, 
Animal  Plant  Health  Inspection 
Service,  U.S.  Department  of 
Agriculture,  4700  River  Road  (Unit 
98),  Riverdale,  MD  20737,  Phone  #: 
(301)  734-5761,  Fax  #:  (301)  734- 
5992,  E-mail: 
Sally.L.Mccaminon@usda.gov 

Ad  Hoc  Intergovernmental  Task  Group 
on  Animal  Feeding  (Host  government — 
Denmark) 

U.S.  Delegate 
Dr.  Stephen  F.  Sundlof,  Director, 
Center  for  Veterinary  Medicine, 
Food  and  Drug  Administration, 
7519  Standish  Place  (HFV-1), 


Metro  Park  N.  4,  Rockville,  MD 
20855,  Phone  #:  (301)  827-2950, 
Fax  #:  (301)  827-4401,  E-mail: 
ssundlof@cvm.fda.gov 
Alternate  Delegate 

Dr.  Lawrence  E.  Miller,  Program 
Manager,  Veterinary  Regulatory 
Support,  Plant  Protection  and 
Quarantine,  Animal  and  Plant 
Health  Inspection  Service,  Unit  129, 
Room  4D79,  4700  River  Road, 
Riverdale,  MD  20737,  Phone  #: 
(301)  734-7633.  Fax  #:  (301)  734- 
8538,  E-mail: 
LawTence.E.Miller@usda.gov    ^ 

There  are  six  regional  coordinating 
committees: 

Coordinating  Conunittee  for  Africa 
Coordinating  Committee  for  Asia 
Coordinating  Committee  for  Europe 
Coordinating  Committee  for  Latin 

America  and  the  Caribbean 
Coordinating  Committee  for  the  Near 

East 
Coordinating  Committee  for  North 

America  and  the  South- West  Pacific 
Contact 

Dr.  F.  Edward  Scarbrough,  Manager, 
U.S.  Codex  Office,  Food  Safety  and 
Inspection  Service,  Room  4861, 
South  Building,  1400  Independence 
Avenue,  SW.,  Washington,  DC 
20250-3700.  Phone  #:  (202)  205- 
7760,  Fax  #:  (202)  720-3157,  E-      : 
mail:  ed.scarbrough@fsis.usda.gov 


Attachment  3.— Timetable  of  Codex  Sessions 

(June  2002  througti  June  2004] 


2002: 

CX  702-50  . 

,CX  706-23  . 

CX  727-13'. 

CX  713-21  . 

CX  732-7  .... 

CX  720-24  .. 

CX  715-24  .. 

CX-707-15  . 

CX  725-13  .. 

2003: 

CX-734-2  ... 

CX  712-35  .. 

.  CX  709-18  .. 

CX-702-51  . 

CX-701-25  . 

CX  723-9  

CX  730-14  .. 


Executive  Committee  of  the  Codex  Alimentarius  Commission 
(50th  Session). 

FAO/WHO  (Codex)  Regional  Coordinating  Committee  for  Eu- 
rope (23th  Session). 

FAOAVHO  (Codex)  Regional  Coordinating  Committee  for  Asia 
(13th  Session). 

Codex  Committee  on  Processed  Fruits  and  Vegetables  (21st 
Session). 

FAO/WHO  (Codex)  Regional  Coordinating  Committee  for 
North  America  and  the  South-West  Pacific  (7th  Session). 

Codex  Committee  on  Nutrition  and  Foods  for  Special  Dietary 
Uses  (24th  Session). 

Codex  Committee  on  Methods  of  Analysis  and  Sampling  (24th 
Session). 

FAO/WHO  (Codex)  Regional  Coordinating  Committee  for  Afri- 
ca (15th  Session). 

FAO/WHO  (Codex)  Regional  Committee  for  Latin  America  and 
the  Caribt>ean  (13th  Session). 

FAO/WHO  (Codex)  Regional  Coordinating  Committee  for  the 

Near  East  (2nd  Session). 

Codex  Committee  on  Food  Hygiene  (35th  Session) 

Codex  Committee  on  Fats  and  Oils  (18th  Session) 

Executive  Committee  of  the  Codex  Alimentarius  Commission 

(51  sf  [Extraordinary]  Session). 
Codex  Alimentarius  Commission  (25th  [Extraordinary]  Session) 

Codex  Committee  on  Meat  Hygiene  (9th  Session) 

Codex  Committee  on  Residues  of  Veterinary  Drugs  in  Foods 

(14th  Session). 


26-28  June  

10-13  September 

17-20  September 

23-27  September 

29  October-1  Novemtjer 

4-8  Novemt)er 

18-22  November 

25-29  November 

3-6  December 

20-23  January  

27  January-1  February  .. 

3-7  February 

10-11  February 

12-15  February 

17-21  February 

4-7  March  


Rome. 
Bratislava 
Kuala  Lumpur. 
San  Antonio,  TX. 
Vancouver,  BC. 
Berlin. 
Budapest. 
Kampala. 
Santo  Domingo. 

« 

Cairo. 

Orlando,  FL. 

London. 

Qeneva. 

Geneva. 
Wellington. 
Ariington,  VA. 
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Attachment  3.— Timetable  of  Codex  Sessions— Continued 

[June  2002  through  June  2004] 


CX  802-4 

CX  711-35 

CX  803-4  .. 

CX  718-35 
CX  716-18 
CX  714-31 

CX  801-3 .: 

CX  702-52 

CX  701-26 
CX  731-11 
CX  722-26 
CX-720-25 


CX-733-123 


2004: 


CX  702-53  . 

CX-723-10 

CX  715-25  . 

CX  711-36. 

CX  712-36  . 
CX  718-36  . 
CX-703-06 
CX  716-19. 
CX  714-32  . 
CX-702-54 
CX-701-27 


Ad  hoc  Intergovernmental  Task  Force  on  Biotechnology  (4th 

Session). 
Codex  Committee  on  Food  Additives  and  Contaminants  (35th 

Session) 
Ad  hoc  Intergovernmental  Task  Force  on  Animal  Feeding  (4th 

Session). 

Codex  Committee  on  Pestk:ide  Residues  (35th  Session)  

Codex  Committee  on  General  Principles  (18th  Session) 

Codex  Committee  on  Food  Labelling  (31st  Session) 

Ad  hoc  Intergovernmental  Task  Force  on  Fruit  and  Vegetable 

Juices  (3rd  Session) 
Executive  Committee  of  the  Codex  Alimentarius  Commission 

(52st  Session) 

Codex  Alimentanus  Commission  (26th  Session)  

Codex  Committee  on  Fresh  Fruits  and  Vegetables 

Codex  Committee  on  Fish  and  Fishery  products 

Codex  Committee  on  Nutntk)n  and  Foods  for  Special  Dietary 

Uses. 
Codex  Committee  on  Food  Import  and  Export  Inspection  and 

Certificatk>n 


10-14  March  

17-21  March  

24-26  March  

31  March-4  April 

7-11  April  

28  Apri(-2  May  ... 
6-9  May  


26-27  June 


30  June-5  July  .. 
8-12  September 
13-17  October  .. 
3-7  November ... 


1-5  December 


4-6  February 


16-20  February 
7-14  March  


Executive  Committee  of  the  Codex  Alimentarius  Commisston 

(53rd  Session) 
Codex  Committee  on  Meat  and  Poultry  Hygiene  (10th  Ses- 

sk)n). 
Codex  Committee  on  Methods  of  Analysis  and  Sampling  (25th 

Session)  ' 

Codex  Committee  on  Food  Additives  and  Contaminants  (36th  i  22-26  March 

Session) 

Codex  Committee  on  Food  Hygiene  (36th  Session) 

Codex  Committee  on  Pesticide  Residues  (36th  Session)  

Codex  Committee  on  Milk  and  Milk  Products  (6th  Session)  .. 

Codex  Committee  on  General  Pnnciples  (19th  Session) 

Codex  Committee  on  Food  Labelling  (32nd  Session)  

Executive  Committee  (54th  Session)  

Codex  Alimentarius  Commission  (27th  Session)  


29  March-3  April 

19-24  April  

26-30  April  

3-7  May  

10-14  May  

24-26  June 

28  June-2  July  ... 


Yokohama. 

Arusha. 

Copenhagen. 

Rotterdam. 
Paris. 
Ottawa. 
Brasilia. 

Rome. 

Rome 

Mexk:o  City. 
Aalesund,  Norway. 
Bertin. 

TEA. 
Geneva. 


Auckland. 

Budapest. 

Rotterdam. 

Washington.  DC. 

New  Delhi. 

Auckland. 

Paris 

Ottawa. 

Geneva. 

Geneva. 


Attachment  4 

Definitions  for  the  Purpose  of  Codex 
Alimentarius 

Words  and  phrases  have  specific 
meanings  when  used  by  the  Codex 
Alimentarius.  For  the  purposes  of 
Codex,  the  following  definitions  apply: 

1.  Food  means  any  substance, 
whether  processed,  semi-processed  or 
raw,  which  is  intended  for  human 
consumption,  and  includes  drink, 
chewing  gum,  and  any  substance  which 
has  been  used  in  the  manufacture, 
preparation  or  treatment  of  "food"  but 
does  not  include  cosmetics  or  tobacco  or 
substances  used  only  as  drugs. 

2.  Food  hygiene  comprises  conditions 
and  measures  necessary  for  the 
production,  processing,  storage  and 
distribution  of  food  designed  to  ensure 
a  safe,  sound,  wholesome  product  fit  for 
human  consumption. 

3.  Food  additive  means  any  substance 
not  normally  consumed  as  a  food  by 
itself  and  not  normally  used  as  a  typical 
ingredient  of  the  food,  whether  or  not  it 
has  nutritive  value,  the  intentional 
addition  of  which  to  food  for  a 
technological  (including  organoleptic) 
purpose  in  the  manufacture,  processing. 


preparation,  treatment,  packing, 
packaging,  transport,  or  holding  of  such 
food  results,  or  may  be  reasonably 
expected  to  result,  (directly  or 
indirectly)  in  it  or  its  by-products 
becoming  a  component  of  or  otherwise 
affecting  the  characteristics  of  such 
foods.  The  food  additive  term  does  not 
include  "contaminants"  or  substances 
added  to  food  for  maintaining  or 
improving  nutritional  qualities. 

4.  Contaminant  means  any  substance 
not  intentionally  added  to  food,  which 
is  present  in  such  food  as  a  result  of  the 
production  (including  operations 
carried  out  in  crop  husbandry,  animal 
husbandry,  and  veterinary  medicine), 
manufacture,  processing,  preparation, 
treatment,  packing,  packaging,  transport 
or  holding  of  such  food  or  as  a  result  of 
environmental  contamination.  The  term 
does  not  include  insect  fragments, 
rodent  hairs  and  other  extraneous     • 
matters. 

5.  Pesticide  means  any  substance 
intended  for  preventing,  destroying, 
attracting,  repelling,  or  controlling  any 
pest  including  unwanted  species  of 
plants  or  animals  during  the  production, 
storage,  transport,  distribution  and 


processing  of  food,  agricultural 
conunodities.  or  animal  feeds  or  which 
may  be  administered  to  animals  for  the 
control  of  ectoparasites.  The  term 
includes  substances  intended  for  use  as 
a  plant-growth  regulator,  defoliant, 
desiccant,  fruit  thinning  agent,  or 
sprouting  inhibitor  and  substances 
applied  to  crops  either  before  of  after 
harvest  to  protect  the  commodity  from 
deterioration  during  storage  and 
transport.  The  term  pesticides  excludes 
fertilizers,  plant  and  animal  nutrients, 
food  additives,  and  animal  drugs. 

6.  Pesticide  residue  means  any 
specified  substance  in  food,  agricultural 
commodities,  or  animal  feed  resulting 
from  the  use  of  a  pesticide.  The  term 
includes  any  derivatives  of  a  pesticide, 
such  as  conversion  products, 
metabolites,  reaction  products,  and 
impurities  considered  to  be  of 
toxological  significance. 

7.  Good  Agricultural  Practice  in  the 
Use  of  Pesticides  (GAP)  includes  the 
nationally  authorized  safe  uses  of 
pesticides  under  actual  conditions 
necessary  for  effective  and  reliable  pest 
control.  It  encompasses  a  range  of  levels 
of  pesticide  applications  up  to  the 
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highest  authorized  use,  applied  in  a 
manner  that  leaves  a  residue,  which  is 
the  smallest  amount  practicable. 

Authorized  safe  uses  are  determined 
at  the  national  level  and  include 
nationally  registered  or  recommended 
uses,  which  take  into  account  public 
and  occupational  health  and 
environmental  safety  considerations. 

Actual  conditions  include  any  stage 
in  the  production,  storage,  transport, 
distribution  and  processing  of  food 
commodities  and  animal  feed. 

8.  Codex  Maximum  Limit  for  Pesticide 
Residues  (MRLP)  is  the  maximum 
concentration  of  a  pesticide  residue 
(expressed  as  mg/kg),  recommended  by 
the  Codex  Alimentarius  Commission  to 
be  legally  permitted  in  or  on  food 
commodities  and  animal  feeds.  MRLPs 
are  based  on  their  toxological  effects 
and  on  GAP  data  and  foods  derived 
bom  commodities  that  comply  with  the 
respective  MRLPs  are  intended  to  be 
toxologically  acceptable. 

Codex  MRLPs,  which  are  primarily 
intended  to  apply  in  international  trade, 
are  derived  from  reviews  conducted  by 
the  JMPR  following: 

(a)  toxological  assessment  of  the 
pesticide  and  its  residue,  and 

(b)  review  of  residue  data  from 
supervised  trials  and  supervised  uses 
including  those  reflecting  national  good 
a^cultural  practices.  Data  from 
supervised  trials  conducted  at  the 
highest  nationally  recommended, 
authorized,  or  registered  uses  are 
included  in  the  review.  In  order  to 
accommodate  variations  in  national  pest 
control  requirements.  Codex  MRLPs 
take  into  account  the  higher  levels 
shown  to  arise  in  such  supervised  trials, 
which  are  considered  to  represent 
effective  pest  control  practices. 

Consideration  of  the  various  dietary 
residue  intake  estimates  and 
determinations  both  at  the  national  and 
international  level  in  comparison  with 
the  AOI,  should  indicate  that  foods 
complying  with  Codex  MRLPs  are  safe 
for  human  consumption. 

9.  Veterinary  Drug  means  any 
substance  applied  or  administered  to 
any  food-producing  animal,  such  as 
meat  or  milk-producing  animals, 
poultry,  fish  or  bees,  whether  used  for 
therapeutic,  prophylactic  or  diagnostic 
purposes  or  for  modification  of 
physiological  functions  or  behavior. 

10.  Residues  of  Veterinary  Drugs 
include  the  parent  compounds  and/or 
their  metabolites  in  any  edible  portion 
of  the  animal  product,  and  include 
residues  of  associated  impurities  of  the 
veterinary  drug  concerned. 

11.  Codex  K^iximum  Limit  for 
Residues  of  Veterinary  Drugs  (MRLVD) 
is  the  maximum  concentration  of 


residue  resulting  from  the  use  of  a^ 
veterinary  drug  (expressed  in  mg/kg  or 
Hg/kg  on  a  fresh  weight  basis)  that  is 
recommended  by  the  Codex 
Alimentarius  Commission  to  be  legally 
permitted  or  recognized  as  acceptable  in 
or  on  food. 

An  MRLVD  is  based  on  the  type  and 
amount  of  residue  considered  to  be 
without  any  toxological  hazard  for 
human  health  as  expressed  by  the 
Acceptable  Daily  Intake  (ADI),  or  on  the 
basis  of  a  temporary  ADI  that  utilizes  an 
additional  safety  factor.  An  MRLVD  also 
takes  into  account  other  relevant  public 
health  risks  as  well  as  food* 
technological  aspedts. 

When  establishing  an  MRLVD, 
consideration  is  also  given  to  residues 
that  occur  in  food  of  plant  origin  and/ 
or  the  environment.  Fmthennore,  the 
MRLVD  may  be  reduced  to  be  consistent 
with  good  practices  in  the  use  of 
veterinary  drugs  and  to  the  extent  that 
practical  and  analytical  methods  are 
available. 

12.  Good  Practice  in  the  Use  of 
Veterinary  Drugs  (GPVD)  is  the  official 
recommended  or  authorized  usage 
including  withdrawal  periods  approved 
by  national  authorities,  of  veterinary 
drugs  under  practicable  conditions. 

13.  Processing  Aid  means  any 
substance  or  material,  not  including 
apparatus  or  utensils,  not  consumed  as 
a  food  ingredient  by  itself,  intentionally 
used  in  the  processing  of  raw  materials, 
foods  or  its  ingredients,  to  fulfill  a 
certain  technological  pm-pose  diuing 
treatment  or  processing  and  which  may 
result  in  the  non-intentional  but 
unavoidable  presence  of  residues  or 
derivatives  in  the  final  product. 

Definitions  of  Risk  Analysis  Terms 
Related  to  Food  Safety 

Hazard:  A  biological,  chemical  or 
physical  agent  in,  or  condition  of,  food 
with  the  potential  to  cause  an  adverse 
health  effect. 

Risk:  A  function  of  the  probability  of 
an  adverse  health  effect  and  the  severity 
of  that  effect,  consequential  to  a 
hazard(s)  in  food. 

Risk  analysis:  A  process  consisting  of 
three  components:  risk  assessment,  risk 
management  and  risk  communication. 

Risk  assessment:  A  scientifically 
based  process  consisting  of  the 
following  steps:  (i)  hazard 
identification,  (ii)  hazard 
characterization,  (iii)  exposure 
assessment,  and  (iv)  risk 
characterization. 

Hazard  identification:  The 
identification  of  biological,  chemical, 
and  physical  agents  capable  of  causing 
adverse  health  effects  and  which  may  be 


present  in  a  particular  food  or  group  of 
foods. 

Hazard  characterization:  The 
qualitative  and/ or  quantitative 
evaluation  of  the  nature  of  the  adverse 
health  effects  associated  with  biological, 
chemical  and  physical  agents  that  may 
be  present  in  food.  For  chemical  agents, 
a  dose-response  assessment  should  be 
performed.  For  biological  or  physical 
agents,  a  dose-response  assessment 
should  be  performed  if  the  data  are 
obtainable. 

Dose-response  assessment:  The 
determination  of  the  relationship 
between  the  magnitude  of  exposure 
(dose)  to  a  chemical,  biological  or 
physical  agent  and  the  severity'  and/or 
frequency  of  associated  adverse  health 
effects  (response). 

Exposure  assessment:  The  qualitative 
and/or  quantitative  evaluation  of  the 
likely  intake  of  biological,  chemical,  and 
physical  agents  via  food  as  well  as 
exposures  from  other  sources  if  relevant. 
Risk  characterization:  The  qualitative 
and/or  quantitative  estimation, 
including  attendant  uncertainties,  of  the 
probability  of  occiurence  and  severity  of 
known  or  potential  adverse  health 
effects  in  a  given  population  based  on 
hazard  identification,  hazard 
characterization  and  exposure 
assessment. 
Rjsk  management:  The  process, 
-  distinct  from  risk  assessment,  of 
weighing  policy  alternatives,  in 
consultation  with  all  interested  parties, 
considering  risk  assessment  and  other 
factors  relevant  for  the  health  protection 
of  consumers  and  for  the  promotion  of  ~ 
fair  trade  practices,  and,  if  needed, 
selecting  appropriate  prevention  and 
control  options. 

Risk  communication:  The  interactive 
exchange  of  information  and  opinions 
throughout  the  risk  analysis  process 
concerning  risk,  related  risk  factors  and 
risk  perceptions,  among  risk  assessors, 
risk  managers,  consumers,  industry,  the 
academic  community  and  other 
interested  parties,  including  the 
explanation  of  risk  assessment  findings 
and  the  basis  of  risk  management 
decisions. 

Attachment  5  ' 

Parti 

Uniform  Procedure  for  the  Elaboration 
of  Codex  Standards  and  Related  Texts 

Steps  1 ,  2  and  3 

(1)  The  Commission  decides,  taking 
into  account  the  "Criteria  for  the 
Establishment  of  Work  Priorities  and  for 
the  Establishment  of  Subsidiary 
Bodies,"  to  elaborate  a  Worldwide 
Codex  Standard  and  also  decides  which 
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subsidiary  body  or  other  body  should 
undertake  the  work.  A  decision  to 
elaborate  a  Worldwide  Codex  Standard 
may  also  be  taken  by  subsidiary  bodies 
of  the  Commission  in  accordance  with 
the  above-mentioned  criteria,  subject  to 
subsequent  approval  by  the  Commission 
or  its  Executive  Committee  at  the 
earliest  possible  opportunity.  In  the  case 
of  Codex  Regional  Standards,  the 
Commission  shall  base  its  decision  on 
the  proposal  of  the  majority  of  members 
belonging  to  a  given  region  or  group  of 
countries  submitted  at  a  session  of  the 
Codex  Alimentarius  Commission. 

(2)  The  Secretariat  arranges  for  the 
preparation  of  a  proposed  draft 
standard.  In  the  case  of  Maximum 
Limits  for  Residues  of  Pesticides  or 
Veterinary  Drugs,  the  Secretariat 
distributes  the  recommendations  for 
maximum  limits,  when  available  from 
the  Joint  Meetings  of  the  FAO  Panel  of 
Experts  on  Pesticide  Residues  in  Food 
and  the  Environment  and  the  WHO 
Panel  of  Experts  on  Pesticide  Residues 
(JMPR),  or  the  Joint  FA07WH0  Expert 
Committee  on  Food  Additives  (JECFA). 
In  the  cases  of  milk  and  milk  products 
or  individual  standards  for  cheeses,  the 
Secretariat  distributes  the 
recommendations  of  the  International 
Dairy  Federation  (IDF). 

(3)  The  proposed  draft  standard  is 
sent  to  members  of  the  Commission  And 
interested  international  organizations 
for  comment  on  all  aspects  including 
possible  implications  of  the  proposed 
draft  standard  for  their  economic 
interests. 

Step  4 

The  comments  received  are  sent  by 
the  Secretariat  to  the  subsidiary  body  or 
other  body  concerned  which  has  the 
power  to  consider  such  comments  and 
to  amend  the  proposed  draft  standard. 

Step  5 

The  proposed  draft  standard  is 
submitted  through  the  Secretariat  to  the 
Commission  or  to  the  Executive 
Committee  with  a  view  to  its  adoption 
as  a  draft  standard.  When  making  any 
decision  at  this  step,  the  Commission  or 
the  Executive  Committee  will  give  due 
consideration  to  any  comments  that  may 
be  submitted  by  any  of  its  members 
regarding  the  implications  which  the 
proposed  draft  standard  or  any 
provisions  of  the  standard  may  have  for 
their  economic  interests.  In  the  case  of 
Regional  Standards,  all  members  of  the 
Commission  may  present  their 
comments,  take  part  in  the  debate  and 
propose  amendments,  but  only  the 
majority  of  the  Members  of  the  region  or 
group  of  countries  concerned  attending 
the  session  can  decide  to  amend  or 


adopt  the  draft.  When  making  any 
decisions  at  this  step,  the  members  of 
the  region  or  group  of  countries 
concerned  will  give  due  consideration 
to  any  conunents  that  may  be  submitted 
by  any  of  the  members  of  the 
Commission  regarding  the  implications 
which  the  proposed  draft  standard  or 
any  provisions  of  the  proposed  draft 
standard  may  have  for  their  economic 
interests. 

Step  6 

The  draft  standard  is  sent  by  the 
Secretariat  to  all  members  and 
interested  international  organizations 
for  comment  on  all  aspects,  including 
possible  implications  of  the  draft 
standard  for  their  economic  interests. 

Step  7 

The  comments  received  are  sent  by 
the  Secretariat  to  the  subsidiary  body  or 
other  body  concerned,  which  has  the 
power  to  consider  such  comments  and 
amend  the  draft  standard. 

Step  8 

The  draft  standard  is  submitted 
through  the  Secretariat  to  the 
Commission  together  with  any  written 
proposals  received  from  members  and 
interested  international  organizations 
for  amendments  at  Step  8  with  a  view 
to  its  adoption  as  a  Codex  Standard.  In 
the  case  of  Regional  standards,  all 
members  and  interested  international 
organizations  may  present  their 
comments,  take  part  in  the  debate  and 
propose  amendments  but  only  the 
majority  of  members  of  the  region  or 
group  of  countries  concerned  attending 
the  session  can  decide  to  amend  and 
adopt  the  draft. 

Part  2 

Uniform  Accelerated  Procedure  for  the 
Elaboration  of  Codex  Standards  and 
Related  Texts 

Steps  1 .  2  and  3 

(1)  The  Commission  or  the  Executive 
Committee  between  Commission 
sessions,  on  the  basis  of  a  two-thirds 
majority  of  votes  cast,  taking  into 
account  the  "Criteria  for  the 
Establishment  of  Work  Priorities  and  for 
the  Establishment  of  Subsidiary 
Bodies",  sheill  identify  those  standards 
which  shall  be  the  subject  of  an 
accelerated  elaboration  process.  The 
identification  of  such  standards  may 
also  be  made  by  subsidiary  bodies  of  the 
Commission,  on  the  basis  of  a  two- 
thirds  majority  of  votes  cast,  subject  to 
confirmation  at  the  earliest  opportunity 
by  the  Commission  or  its  Executive 
Committee  by  a  two-thirds  majority  of 
votes  cast. 


(2)  The  Secretariat  arranges  for  the 
preparation  of  a  proposed  draft 
standard.  In  the  case  of  Maximum 
Limits  for  Residues  of  Pesticides  or 
Veterinary  Drugs,  the  Secretariat 
distributes  the  recommendations  for 
maximum  limits,  when  available  from 
the  Joint  Meetings  of  the  FAO  Panel  of 
Experts  on  Pesticide  Residues  in  Food 
and  the  Enviroimient  and  the  WHO 
Panel  of  Experts  on  Pesticide  Residues 
(JMPR),  or  the  Joint  FAO/WHO  Expert 
Committee  on  Food  Additives  (JECFA). 
In  the  cases  of  milk  and  milk  products 
or  individual  standards  for  cheeses,  the 
Secretariat  distributes  the 
recommendations  of  the  International 
Dairy  Federation  (IDF). 

(3)  The  proposed  draft  standard  is  • 
sent  to  Members  of  the  Commission  and 
interested  international  organizations 
for  conunent  on  all  aspects  including 
possible  implications  of  the  proposed 
draft  standard  for  their  economic 
interests.  When  standards  are  subject  to 
an  accelerated  procedure,  this  fact  shall 
be  notified  to  the  Members  of  the 
Commission  and  the  interested 
international  organizations. 

Step  4 

The  comments  received  are  sent  by 
the  Secretariat  to  the  subsidiary  body  or' 
other  body  concerned  which  has  the 
power  to  consider  such  comments  and 
to  amend  the  proposed  draft  standard. 

Steps 

In  the  case  of  standards  identified  as 
being  subject  to  an  accelerated 
elaboration  procedure,  the  draft   - 
standard  is  submitted  through  the 
Secretariat  to  the  Conmiission  together 
with  any  written  proposals  received 
from  Members  and  interested 
international  organizations  for 
amendments  with  a  view  to  its  adoption 
as  a  Codex  standard.  In  taking  any 
decision  at  this  step,  the  Commission 
will  give  due  consideration  to  any 
comments  that  may  be  submitted  by  any 
of  its  Members  regarding  the 
implicitions  which  the  proposed  draft 
standard  or  any  provisions  thereof  may 
have  for  their  economic  interests. 

Attachment  6 

Nature  of  Codex  Standards 

Codex  standards  contain  r^uirements 
for  food  aimed  at  ensuring  for  the 
consumer  a  sound,  wholesome  food 
.product  free  from  adulteration,  and 
correctly  labelled.  A  Codex  standard  for 
any  food  or  fqods  should  be  drawn  up 
in  accordance  with  the  Format  for 
Codex  Commodity  Standards  and 
contain,  as  appropriate,  the  criteria 
listed  therein. 
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Format  for  Codex  Commodity  Standards 
Including  Standards  Elaborated  under 
the  Code  of  Principles  Concerning  Milk 
and  Milk  Products 

Introduction 

The  format  is  also  intended  for  use  as 
a  guide  by  the  subsidiary  bodies  of  the 
Codex  Alimentarius  Commission  in 
presenting  their  standards,  with  the 
.   object  of  achieving,  as  far  as  possible,  a  . 
uniform  presentation  of  commodity 
standards.  The  format  also  indicates  the 
statements  which  should  be  included  in 
standards  as  appropriate  under  the 
relevant  headings  of  the  standard.  The 
sections  of  the  format  required  to  be 
completed  for  a  standard  are  only  those 
provisions  that  are  appropriate  to  an 
international  standard  for  the  food  in 
question. 

Name  of  the  Standard 

Scope  ■ 

Description 

Essential  Composition-  and  Quality 

Factors 
Food  Additives 
Contaminants 
Hygiene 

Weights  and  Measures 
Labelling 
Methods  of  Analysis  and  Sampling 

Format  for  Codex  Standards 

Name  of  the  Standard 

The  name  of  the  standard  should  be 
clear  and  as  concise  as  possible.  It 
should  usually  be  the  common  name  by 
which  the  food  covered  by  the  standard 
is  knowm  or.  if  more  than  one  food  is 
dealt  with  in  the  standard,  by  a  generic 
name  covering  them  all.  If  a  fully 
informative  title  is  inordinately  long,  a 
subtitle  could  be  added. 

Scope 

This  section  should  contain  a  clear, 
concise  statement  as  to  the  food  or  foods 
to  which  the  standard  is  applicable 
unless  the  name  of  the  standard  deafly 
and  concisely  identifies  the  food  or 
foods.  A  generic  standard  covering  more 
than  one  specific  product  should  clearly 
identiiy  the  specific  products  to  which 
the  standard  applies. 

Description 

This  section  should  contain  a 
definition  of  the  product  or  products 
with  an  indication,  where  appropriate, 
of  the  raw  materials  from  which  the 
product  or  products  are  derived  and  any 
necessary  references  to  processes  of 
manufacture.  The  description  may  also 
include  references  to  types  and  styles  of 
product  and  to  type  of  pack.  The 
description  may  also  include  additional 
definitions  when  these  additional  ' 
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definitions  are  required  to  clarify  the 
meaning  of  the  standard. 

Essential  Composition  and  Quality 
Factors 

This  section  should  contain  all 
quantitative  and  other  requirements  as 
to  composition  including,  where 
necessary,  identity  characteristics, 
provisions  on  packing  media  and 
requirements  as  to  compulsory  and 
optional  ingredients.  It  should  also 
include  quality  factors  that  are  essential 
for  the  designation,  definition,  or 
composition  of  the  product  concerned. 
Such  factors  could  include  the  quality 
of  the  raw  material,  with  the  object  of 
protecting  the  health  of  the  consumer, 
provisions  on  taste,  odor,  color,  and 
texture  which  may  be  apprehended  by 
the  senses,  and  basic  quality  criteria  for 
the  finished  products,  with  the  object  of 
preventing  fraud.  This  section  may  refer 
to  tolerances  for  defects,  such  as 
blemishes  or  imperfect  material,  but  this 
information  should  be  contained  in 
appendix;  to  the  standard  or  in  another 
advisory  text. 

Food  Additives 

This  section  should  contain  the 
names  of  the  additives  permitted  and, 
where  appropriate,  the  maximum 
amount  permitted  in  the  food.  It  should 
be  prepared  in  accordance  with 
guidance  given  on  page  84  of  the  Codex 
Procedural  Manual  and  may  take  the 
following  form: 

"The  following  provisions  in  respect 
of  food  additives  and  their 
specifications  as  contained  in  section 
*   *   *  of  the  Codex  Alimentarius  are 
subject  to  endorsement  [have  been 
endorsed]  by  the  Codex  Committee  on 
Food  Additives  and  Contaminants." 

A  tabulation  should  then  follow,  viz.: 

"Name  of  additive,  maximum  level 
(in  percentage  or  mg/kg)." 

Contaminants 

(a)  Pesticide  Residues:  This  section 
should  include,  by  reference,  any  levels 
for  pesticide  residues  that  have  been 
established  by  the  Codex  Committee  on 
Pesticide  Residues  for  the  product 
concerned. 

(b)  Other  Contaminants:  In  addition, 
this  section  should  contain  the  names  of 
other  contaminants  and  where 
appropriate  the  maximum  level 
permitted  in  the  food,  and  the  text  to 
appear  in  the  standard  may  take  the 
following  form: 

"The  following  provisions  in  respect 
of  contaminants,  other  than  pesticide 
residues',  are  subject  to  endorsement 
(have  been  endorsed]  by  the  Codex 
Committee  on  Food  Additives  and 
Contaminants." 


A  tabulation  should  then  follow,  viz.: 
"Name  of  contaminant,  maximum 
level  (in  percentage  or  mg/kg)." 

Hygiene 

Any  specific  mandatory  hygiene 
provisions  considered  necessary  should 
be  included  in  this  section.  They  should 
be  prepared  in  accordance  with  the 
guidance  given  in  the  Codex  Procedural 
Manual.  Reference  should  also  be  made 
to  applicable  codes  of  hygienic  practice. 
Any  parts  of  such  codes,  including  in 
particular  any  end-product 
specifications,  should  be  set  out  in  the 
standard,  if  it  is  considered  necessar\' 
that  they  should  be  made  mandatory. 
The  following  statement  should  also 
appear:  . 

"The  following  provisions  in  respect 
of  the  food  hygiene  of  the  product  are 
subject  to  endorsement  [have  been 
endorsed]  by  the  Codex  Committee  on 
Food  Hygiene." 

Weights  and  Measures 

This  section  should  include  all 
provisions,  other  than  labelling 
'  provisions,  relating  to  weights  and 
measures,  e.g..  where  appropriate,  fill  of 
container,  weight,  measure  or  count  of 
units  determined  by  an  appropriate 
method  of  sampling  and  analysis. 
Weights  and  measures  should  be 
expressed  in  S.I.  units.  In  the  case  of 
standards  which  include  provisions  for. 
the  sale  of  products  in  standardized 
amounts,  e.g.  multiples  of  100  grams. 
S.I.  units  should  be  used,  but  this  would 
not  preclude  additional  statements  in 
the  standards  of  these  standardized 
amounts  in  approximately  similar 
amounts  in  other  systems  of  weights     ' 
and  measures. 

Labelling 

This  section  should  include  all  the 
labelling  provisions  contained  in  the 
standard  and  should  be  prepared  in 
accordance  with  the  guidance  given  in 
the  Codex  Procedural  Manual. 
Provisions  should  be  included  by 
reference  to  the  General  Standard  for  the 
Labelling  of  Prepackaged  Foods.  The 
section  may  also  contain  provisions      , 
which  are  exemptions  from,  additions 
to.  or  which  are  necessary  for  the 
interpretation  of  the  General  Standard 
in  respect  of  the  product  concerned 
provided  that  these  can  be  justified 
fully.  The  following  statement  should 
also  appear: 

"The  following  provisions  in  respect 
of  the  labelling  ef  this  product  are 
subject  to  endorsement  [have  been 
endorsed]  by  the  Codex  Committee  on  \ 
Food  Labelling." 


33460 


Federal  Register /Vol.  68.  No.  107 /Wednesday,  June  4.  2003 /Notices 


Federal  Register /Vol.  68.  No.  107 /Wednesday.  June  4.  2003 /Notices 


33461 


Methods  of  Analysis  and  Sampling 

This  section  should  include,  either 
specifically  or  by  reference,  all  methods 
of  analysis  and  sampling  considered 
necessary  and  should  be  prepared  in 
accordance  with  the  guidance  given  in 
the  Codex  Procedural  Manual.  If  two  or 
more  methods  have  been  proved  to  be 
equivalent  by  the  Codex  Committee  on 
Methods  of  Analysis  and  Sampling, 
these  could  be  regarded  as  alternatives 
and  included  in  this  section  either 
specifically  or  by  reference.  The 
following  statement  should  also  appear; 

"The  methods  of  analysis  and 
sampling  described  hereunder  are  to  be 
endorsed  (have  been  endorsed)  by  the 
Codex  Committee  on  Methods  of 
Analysis  and  Sampling." 
|FR  Doc.  03-13771  Filed  6-3-03;  8;4.'i  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Newspapers  Used  for  Publication  of 
Legal  Notice  of  Appealable  Decisions 
for  the  Northern  Region;  Idaho, 
Montana,  North  Dakota,  and  portions 
of  South  Dakota  and  Eastern 
Washington 

AGENCY:  Forest  Service,  USDA. 
action:  Notice. 

summary:  This  notice  lists  the 
newspapers  that  will  be  used  by  all 
Ranger  Districts,  Forests,  Grasslands, 
and  the  Regional  Office  of  the  Northern 
Region  to  publish  legal  notice  of  all 
decisions  subject  to  appeal  under  36 
CFR  215  and  217  and  to  publish  notices 
for  public  comment  and  notice  of 
decision  subject  to  the  provisions  of  36 
CFR  215.  The  intended  effect  of  this 
action  is  to  inform  interested  members 
of  the  public  which  newspapers  will  be 
used  to  publish  legal  notices  for  public 
comment  or  decisions;  thereby  allowing 
them  to  receive  constructive  notice  of  a 
decision,  to  provide  clear  evidence  of 
timely  notice,  and  to  achieve 
consistency  in  administering  the 
appeals  process. 

DATES:  Publication  of  legal  notices  in 
the  listed  newspapers  will  begin  with 
decisions  subject  to  appeal  that  are 
made  on  or  after  June  1.  2003.  The  list 
of  newspapers  will  remain  in  effect 
until  another  notice  is  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Appeals  and  Litigation  Group  Leader; 
Northern  Region;  P.O.  Box  7669; 
Missoula.  Montana  59807.  Phone:  (406) 
329-3696. 


The  newspapers  to  be  used  are 
follows: 

Northern  Regional  Office 

Regional  Forester  decisions  in 
Montana;  The  Missoulian,  Great  Falls 
Tribune,  and  The  Billings  Gazette. 

Regional  Forester  decisions  in 
Northern  Idaho  and  Eastern 
Washington:  The  Spokesman  Review. 

Regional  Forester  decisions  in  North 
Dakota:  Bismarck  Tribune. 

Regional  Forester  decisions  in  South 
Dakota:  Rapid  City  Journal. 
Beaverhead /Deerlodge — Montana 

.  Standard 
Bitterroot — Ravalli  Republic  > 

C/eartvater^Lewiston  Morning  Tribune 
Custe/^— Billings  Gazette  (Montana); 

Rapid  City  Journal  (South  Dakota) 
Dakota  Prairie  National  Grasslands — 

Bismarck  Tribune  (North  and  South 

Dakota) 
Flathead — Daily  Inter  Lake 
Gallatin — Bozeman  Chronicle 
Helena — Independent  Record 
Idaho  Panhandle — Spokesman  Review 
Kootenai — Daily  Inter  Lake 
Lewis  &  Clark— Greai  Falls  Tribune 
Loyo — Missoulian 
Nez  Perce — Lewiston  Morning  Tribune* 

Supplemental  notices  may  be  placed 
in  any  newspaper,  but  time  frames/ 
deadlines  will  be  calcula'ted  based  upon 
notices  in  newspapers  of  record  listed 
above.  « 

Dated:  May  28.  2003. 
Kathleen  A.  McAllister, 
Deputy  Regional  Forester. 
|FR  Doc.  03-13966  Filed  6-3-03;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Land  Between  The  Lakes  National 
Recreation  Area;  Land  and  Resources 
Management  Plan;  Trigg  and  Lyon 
Counties,  KY,  Stewart  County,  TN 

agency:  Forest  Service,  USDA! 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  USDA  Forest  Service 
intends  to  prepare  an  environmental 
impact  statement  (EIS)  in  conjunction 
with  development  of  a  Land  and 
Resources  Management  Plan  (hereafter, 
"LRMP"  or  "Area  Plan")  for  Land 
Between  The  Lakes  National  Recreation 
Area  (hereafter  "LBL"  or  "Area").  The 
Area  Plan  will  be  prepared  pursuant  to 
requirements  of  16  U.S.C.  1600  et  seq.; 
the  planning  process  will  be  initiated 
under  the  1982  version  of  the  Forest 
Service  planning  regulations  (36  Code  of 


Federal  Regulations  219  et  seq..  as  is 
provided  for  at  36  CFR  219.35(b)  of  the 
current  regulations).  The  EIS  will  be 
prepared  piu^uant  to  requirements  of  42 
U.S.C.  4321  et  seq.  and  40  CFR  1500- 
1508.  This  notice  identifies  topics  that 
will  help  focus  bur  planning  effort, 
displays  the  estimated  dates  for  filing  a 
Draft  Environmental  Impact  Statement 
(DEIS),  provides  information  concerning 
public  participation,  and  provides  the 
names  and  addresses  of  the  responsible 
agency  official  and  the  individuals  who 
can  provide  additional  information. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  in 
writing  on  or  before  July  21.  2003.  The 
draft  environmental  impact  statement  is 
expected  by  March,  2X)04  and  the  final 
environmental  impact  statement  is 
expected  by  November.  2004. 
ADDRESSES:  Send  written  comments  to 
Area  Planner,  Land  Between  The  Lakes . 
National  Recreation  Area,  100  Van 
Morgan  Drive.  Golden  Pond.  Kentucky 
42211.  Information  also  will  be  posted 
on  the  LBL  Web  page  at  http:// 
www2.  Ibl.  org/lbl/ADMIN/plan  .htm. 
Electronic  mail  should  be  sent  to 
focuslbl@fs.fed. us. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Wysock.  Area  Planner,  at  (270) 

924-2161. 

SUPPLEMENTARY  INFORMATION: 

Background — The  Setting:  Located  in 
western  Kentucky  and  Tennessee.  LBL 
encompasses  170,000  acres  of  rolling 
forested  hills  abundant  with  wildlife; 
more  than  300  miles  of  undeveloped 
shoreline;  281  miles  of  trails.    . 
campgrounds,  interpretive  and 
educational  facilities,  and  numerous 
lake  access  areas.  Annual  visitation  to 
the  Area  averages  around  two  million 
people.  About  30  million  people  can 
reach  LBL  within  5-6  hours,  and  one- 
third  of  the  population  of  the  United 
States  is  only  a  day's  drive  away.  LBL 
is  bounded  on  the  west  by  Kentucky 
Lake  (an  impoundment  of  the  Tennessee 
River)  and  on  the  east  by  Lake  Barkley 
(an  impoundment  of.  the  Cumberland 
River).  A  canal  that  constitutes  LBL's 
northern  boundary  connects  the  two 
lakes;  the  southern  boundary  is  located 
just  north  of  the  community  of  Dover., 
Termessee.  President  Kennedy 
established  LBL  by  Executive  Order  in 
1963. 

■    Title  V  of  Public  Law  105-277 
(commonly  known  as  the  "LBL 
Protection  Act  of  1998",  enacted 
October  28. 1998)  transferred 
administrative  jurisdiction  of  LBL  ft-om 
the  Tennessee  Valley  Authority  (TVA) 
to  the  United  States  Forest  Service.  The 
purposes  for  LBL  as  set  forth  in  the  Act 
include  the  following:  (a)  To  protect  and 


manage  the  resqurces  of  the  National 
Recreation  Area  for  optimum  yield  of 
outdoor  recreation  and  environmental 
education  through  multiple  use 
management;  (b)  to  authorize,  research, 
test,  and  demonstrate  innovative 
programs  and  cost-effective 
management;  (c)  and  to  help  stimulate 
the  development  of  the  surrounding 
region  and  extend  the  beneficial  results 
as  widely  as  practicable. 

Current  LBL  Management  Pia^and 
Planning  Regulations:  The  LBL 
Protection  Act  of  1998  directed  the*  ' 
Forest  Service  to  prepare  an  LRMP  for 
LBL  that  conforms  to  the  National 
Forest  Management  Act  of  1976 
(NFMA).  The  Act  also  provided  that  the 
Forest  Service  could  continue  to  use  the 
existing  TVA  Natural  Resources    . 
Management  Plan  as  appropria^  to 
provide  management  direction  for  LBL 
until  such  time  as  an  LRMP  is  adopted. 
By  virtue  of  this  fact,  the  preparation  of 
the  Area  Plan  is  thus  subject  to  the 
planning  regulations  contained  in  36 
CFR  219  et  seq. 

'  On  M^  20.  2002  the  Department 
issued  an  interim  final  rule  to  extend 
the  date  by  which  LRMPs  would 
otherwise  be  subject  to  the  November 
2000  regulations  (67  FR  35431).  The 
interim  final  rule  allows  units  of  the 
National  Forest  System  to  continue  to 
use  the  1982  version  of  the  36  CFR  219 
regulations  until  such  time  as  a  revision 
to  the  November  2000  rule  is  adopted. 
Accordingly,  LBL  will  develop  the  Area 
plan  under  the  1982  regulations. 

The  Role  of  the  Area  Plan:  The  Area 
Plan  will  guide  the  overall  management 
of  LBL  to  achieve  Area-wide  goals  and 
objectives  (or  desired  conditions).  The 
Area  Plan  will  be  analogous  to  a  coimty 
or  municipal  zoning  plan.  The  results  of 
these  management  goals  will  contribute 
to  ecological  sustainability,  as  well  as  to 
stimulate  the  development  of  local 
communities  affected  by  LBL 
management  activities.  By  direction  of 
the  LBL  Protection  Act  of  1998.  the  Plan 
will  have  these  emphases:  Public 
recreational  opportunities;  conservation 
of  fish  and  wildlife  and  their  habitat; 
provision  for  diversity  of  native  and- 
desirable  non-native  plants,  animals; 
opportunities  for  hunting  and  fishing; 
and  environmental  education.  Decisions 
made  in  the  Area  Plan  do  not  compel 
the  agency  to  undertake  particular  site- 
specific  projects  and.  thus,  do  not 
normally  make  any  irreversible  or 
irretrievable  commitment  of  resources. 


The  Area  Plan,  however,  will  strive  to 
achieve  these  provisions;  establish 
limitations  on  what  actions  may  be 
authorized;  prescribe  the  general 
distribution  of  activities  across  the 
landscape;  and  provide  standards  for 
conditions  project  decisions  will  meet. 
The  following  six  decisions  will  be 
.   made  in  the  Area  Plan: 

•  Area-wide  multiple-use  goals  and 
objectives.  Goals  describe  a  condition  to 
be  achieved  sometime  in  the  future. 
Objectives  are  concise,  time-specific 
statements  of  measurable  planned  '^ 
results  that  respond  to  the  goals.         ^^ 

•  Area- wide  management 
requirements.  These  are  standards  for 
management  activities,  or  advisable 
coiuses  of  action  that  apply  across  the 
entire  area. 

•  Management  area  direction 
applying  to  future  activities  in  each 
management  area.  This  is  the  desired 
Condition  specified  for  certain  portions 
of  the  Area,  and  the  standards  to  help 
achieve  that  condition. 

•  Lands  suited  and  not  suited  for 
natural  resource  management. 

•  Monitoring  and  evaluation 
requirements  to  gauge  how  well  the 
plan  is  being  implemented. 

•  Recommendations  to  Congress, 
such  as  wilderness  designation,  if  any. 
It  should  be  noted  that  these 
requirements  are  cited  from  the  1982  36 
CFR  219  planning  regulations. 

Purpose  and  Need  for  Action 

As  discussed  above,  both  the  National 
Forest  Management  Act  and  the  LBL 
Protection  Act  of  1998  require  that  an 
LRMP  be  prepared  for  the  Area.  The 
Area  Plan  will  provide  a  blueprint  to 
guide  management  decisions  within  the 
Area  for  a  period  of  10-15  years  after 
the  Plan  is  developed  and  approved.  In 
addition  to  satisfying  legal 
requirements,  the  Area  Plan  is  necessary 
because:  » 

1 .  TVA's  1994  Natural  Resources 
Management  Plan  for  LBL  does  not  fully 
address  planning  regulations  and  policy 
required  of  the  Forest  Service.  The  plan 
also  does  not  provide  adequate  guidance 
on  some  of  the  issues  discussed  below. 

2.  Certain  resource  conditions,  trends, 
and  visitor  use  patterns  have  changed 
during  the  past  nine  years.  The  new 
Area  Plan  will  |)rovide  a  conduit  to 
incorporate  new  information  and  to 
address  the  changed  conditions. 


Proposed  Action 

Develop  an  Area  plan  that  will  meet 
the  requirements  of  the  National  Forest 
Management  Act  and  address  the  public 
issues. 

Possible  Alternatives 

The  actual  alternatives  presented  in 
the  DEIS  will  portray  a  full  range  of 
.responses  to  the  significant  issues.  The 
DEJS  will  examine  the  effects  of 
implementing  strategies  to  achieve 
desired  conditions  and  will  develop 
-    management  objectives  that  would 
move  LBL  toward  those  desired  - 
conditions.  A  preferred  alternative  will 
be  identified  in  the  DEIS.  The  range  of 
alternatives  presented  in  the  DEIS  will 
include  one  that  continues  current 
management  direction  (that  is,  a  "no 
action"  alternative)  and  others  that  will 
address  the  range  of  issues  developed  in 
the  scoping  process. 

Responsible  Official 

The  Regional  Forester  for  the 
Southern  Region,  located  at  1720 
Peachtree  Street,  NW.,  Atlanta,  Georgia 
30309.  is  the  Responsible  Official. 

Nature  of  Decision  To  Be  Made 

The  decision  to  be  made  and 
documented  in  a  Record  of  Decision 
will  be  an  Area  plan  that  will  meet  the 
requirements  of  the  National  Forest 
Management  Act  and  address  all  of  the 
significant  public  issues  developed 
.  through  scoping. 

Scoping  Process  ^   --^ 

Public  participation  will  be  sought 
throughout  the  revision  process,  but 
will  be  particularly  important  at  specific 
points  along  the  way.  The  first  formal 
opportunity  to  comment  is  during  the 
scoping  process.  Scoping  for  the  LBl. 
Area Plan/EIS  will  include  identifying 
visions  for  the  future  of  the  Area,  as  - 
well  as  issues  that  should  be  addressed 
in  the  Area  Plan/EIS.  Scoping  for  the 
LBL  Area  Plan/EIS  will  be  conducted  in 
phases.  The  first  phase  is  intended  to 
encourage  the  public  to  describe  their 
vision  for  the  future  of  the  Area.  The      . 
following  five  public  workshops  are 
scheduled  during  this  phase. 
Background  information  or 
announcements  of  additional  meetings 
will  be  issued  in  news  releases  and  on 
the  LBL  Web  site.  Requests  to  be  added 
to  the  project  mailing  list  can  be 
directed  to  the  Area  Planner  at  the 
address  above. 


Date 


Saturday,  June  28,  2003 
Monday,  June  30,  2003  . 


Time 


Location 


1  p.m.  to  5  p.m  j  Lakeland  damboree,  Cadiz,  Kentucky. 

6:30  p.m.  to  9:30  p.m  ;....  I  Weaks  Community  Center,  Murray.  Kentucky. 
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Date 

Tuesday,  July  i,  2003  .'.. 
Thursday.  July  10,  2003 
Saturday.  July  12.  2003 


Time 


6:30  p.m.  to  9:30  p.m 
6:30  p.m.  to  9:30  p.m 
1  p.m.  to  5  p.m  


Location 


Maytield  Extension  Office,  Benton,  Kentucky. 
Dover  Elementary  School.  Dover,  Tennessee. 
Lee  S  Jones  Community.  BIdg,  304,  Lee  S.  Jones  Park  Road  (In  The 
Park) 


Preliminary  Issues 

The  following  is  a  summary  of  the 
preliminary  issues.  They  are  the  product 
of  the  deliberations  of  Forest  Service 
staff,  historical  input  received  from 
users  of  LBL.  interested  groups,  and 
government  agencies;  as  well  as  reviews 
of  laws,  regulations,  policies,  existing 
LBL  plans,  and  scientific  information. 
Additional  information  on  these  topics 
may  be  found  by  contacting  LBL  as 
stated  above. 

The  following  issues  will  evolve 
based  on  public  input  received  through 
the  scoping  process.  Some  issues 
identiRed  during  scoping  may  not  be 
appropriate  for  decision  at  the  Plan 
level.  Some  may  be  more  appropriate  for 
project  level  decisions  or  be  addressed 
through  other  processes  outside  of  the 
land  management  planning  process. 

1.  Recreation  and  Environmental 
Education 

A  primary  part  of  the  mission  of  LBL 
is  to  protect  and  manage  the  resources 
of  LBL  for  optimum  yield  of  outdoor 
recreation  and  environmental  education 
for  the  American  people.  The  1994 
NRMP  addresses  program  objectives  and 
guidelines  for  the  management  of 
natural  resources,  but  does  not 
adequately  address  the  strategies  for 
recreation  and  environmental 
education.  These  strategies  must  be 
articulated  to  accomplish  the  emphases 
of  the  LBL  Protection  Act  and  the 
requirements  of  NFMA.  LBL  receives 
over  two  million  visits  annually. 
Sightseeing  is  the  primary  attraction  for 
visitors  (33%).  followed  by  fishing 
(19%).  camping  (12%).  and  hunting 
(10%).  {TVA  1987)  Less  than  4%.  or 
6.400  acres,  of  LBL  is  developed  with 
facilities  for  recreation,  environmental 
education,  or  administration.  Examples 
of  special  interest  areas  in  LBL  include 
Turkey  Bay  Off  Highway  Vehicle  (OHV) 
area.  Elk  &  Bison  Prairie,  Wranglers 
Campground,  and  Brandon  Spring 
Group  Center. 

Issue:  Management  direction  for  the 
recreation  resource  must  be  added  to  the 
area  plan.  Should  the  current  recreation- 
related  services  be  maintained, 
increased,  or  decreased  in  the  new  plan 
to  provide  optimum  yield  of  outdoor 
recreation,  environmental  education, 
and  stimulation  of  regional  economies? 


2.  Vegetation  Management  Practices 

Forests:  The  current  condition  of 
LBL's  151.550  acres  of  forestland  is 
largely  the  oak/hickory  cover  type 
(80%).  The  remaining  20%  include 
cover  types  of  maple/beech,  pine  and 
others. 

LBL  currently  manages  for  a 
predominantly  oak/hickory  forest  for 
these  purposes:  wildlife  habitat: 
enhanced  visual  quality;  increased 
environmental  awareness  about  the  use 
of  environmentally  responsible 
management  practices;  research 
methods  and  techniques  in  ecosystem 
management;  and  demonstration  of 
sustainable  forest  management's 
compatibility  with  other  uses. 

The  following  methods  are  currently 
used  to  achieve  these  stated  objectives: 
even-aged  management;  uneven-aged 
management;  timber  stand 
improvement;  passive  forest 
management  for  the  biosphere  reserve 
qore  areas;  and  deferred  management 
where  the  determination  of  a 
management  category  has  not  been 
made. Open  Lands:  Approximately 
12.050  acres  (7%)  of  the  land  at  LBL  is 
in  open  land.  LBL  currently  manages 
the  open  land  to  enhance  viewing  of  the 
forest  and  lakes,  provide  early  .- 
successional  habitat  for  wildlife,  and 
provide  for  native  species  restoration. 

Issue:  How  will  the  vegetation  on  LBL 
be  managed  and  what  desired 
conditions  would  contribute  best  to  the 
optimum  yield  of  outdoor  recreation, 
environmental  education,  and 
stimulation  of  regional  economies? 

3.  Special  Designations 

LBL  will  evaluate  areas  for  possible 
addition  to  a  roadless  inventory.  This 
inventory  would  contain  any  areas  that 
are  suitable  for  recommendation  in  the 
Plan  and  subsequent  Wilderness 
designation  by  Congress.  NFMA  .. 
requires  that  the  Area  conduct  an 
inventory  of  these  suitable  areas  and 
consider  making  recommendations  in 
the  Plan  for  Wilderness. 

LBL  currently  maintains  specially 
designated  wildlife  refuge  areas  and 
biosphere  reserve  core  areas.  Bear  Creek 
(180  acres).  Long  Creek  (40  acres),  and 
Prior  Creek  (5  acres)  Waterfowl 
Management  Units  are  wetlands  to 
provide  habitat  for  shorebirds  and 
migrating  waterfowl.  Approximately 


42,500  acres  of  LBL  land  is  placed  in 
protected  status  under  the  UNESCO 
international  biosphere  reserve 
designation.  Wildlife  refuges  and  no- 
hunting  areas  are  maintained  on 
approximately  12.250  acres. 

Issue:  Should  areas  with  special 
management  designation  continue  to  be 
managed  under  these  designations  or  be 
changed?  Should  additional  areas  be 
designated  for  special  management? 

Comment  Requested 

This  notice  of  intent  initiates  the 
scoping  proces  which  guides  the 
development  of  the  environmental 
impact  statement.  The  public 
involvement  process  creates  an 
atn^osphere  of  openness  where  all 
members  of  the  public  are  free  tp  share 
information  with  the  Forest  Service  on 
a  regular  basis.  The  Forest  Service  is 
seeking  information,  ideas,  comments, 
and  assistance  from  individuals, 
organizations,  tribal  governments,  and 
federal,  state,  and  local  agencies  that 
may  be  interested  or  affected  by  the 
proposed  action.  Public  participation 
will  be  solicited  by  notifying  (jn  person, 
by  mail,  and/or  by  e-mail)  known 
interested  and  affected  publics.  News 
releases  will  be  used  to  inform  the 
public  of  various  steps  of  the  planning 
process  and  locations  of  public 
involvement  opportunities.  This 
information  also  will  be  listed  on  the 
LBL  Web  site.  Public  participation 
opportunities  include  written 
comments,  open  houses,  focus  groups, 
and  collaborative  forums. 

Early  Notice  of  Importance  of  Public 
Participation  in  Subsequent 
Environmental  Review:  A  draft 
environmental  impact  statement  will  be 
prepared  for  comment.  The  comment 
period  on  the  draft  environmental 
impact  statement  will  be  90  days  from 
the  date  the  Environmental  Protection 
Agency  publishes  the  notice  of 
availability  in  the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 


Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.2d  1016. 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334.  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  90- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 
To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  iPefer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Comments  received,  including  the 
names  and  addresses  of  those  who 
comment,  will  be  considered  part  of  the 
public  record  on  this  proposal  and  will 
be  available  for  public  inspection. 

(Authority:  40  CFR  1501.7  and  1508.22; 
Forest  Service  Handbook  1909.15.  Section 
21) 

Dated:  May  29.  2003. 
Roberta  A.  Moltzen, 

Deputy  Regional  Forester.  NR. 

[PR  Doc.  03-13964  Filed  6-3-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  (EIS) 
for  Missionary  Ridge  Burned  Area 
Timber  Salvage  and  Public  Scoping; 
San  Juan  National  Forest,  CO 

AGENCY:  U.S.  Forest  Service,  USDA. 
ACTION:  Revision  of  Notice  of  Intent  to 
Prepare  an  Environmental  Impact 


Statement  (EIS)  and  conduct  public 
scoping;  San  Juan  National  Forest, 
Colorado. 

summary:  hi  accordance  with  the 
National  Environmental  Policy  Act, 
notice  is  hereby  given  that  the  U.S. 
Forest  Service  (USES),  is  revising  the 
Notice  of  Intent  For  the  Missionary 
Ridge  Burned  area  Timber  Salvage 
Published  in  the  Federal  Register 
September  26,  2002  (volume  67  Number 
187)  page  60640.  The  revision  changes 
the  Deciding  official  on  Page  60640  from 
the  Regional  Forester,  USDA  Forest 
Service  Rock  Mountain  Region,  POBox 
25127,  Lakewood  CO  80225.)  TO  [the 
Forest  Supervisor,  San  Juan  National 
Forest.  USDA  Forest  Service.  15  Burnett 
Court  Durango  CO  81301.] 

FOR  FURTHER  INFORMATION  CONTACT: 

Dave  Dallison  or  Jim  Powers,  (970)  247- 
4874. 

Dated:  May  27.  2003. 
Mark  Stiles. 

Forest  Supervisor.  San  Juan  National  Forest, 
USFS.  Colorado. 

|FR  Doc.  03-13955  Filed  6-3-03;  fi:45  am]    " 

BILUNG  CODE  34109-BS-M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Colville  Resource  Advisory  Committee 
(RAC) 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Colville  Resource 
Advisory  Committee  will  meet  on 
Thursday,  June  19,  2003  at  the  Spokane 
Community  College,  Colville  Campus. 
Monumental  Room.  985  South  Elm 
Street.  Colville,  Washington.  The 
meeting  will  begin  at  9  a.m.  and 
conclude  at  4  p.m.  Agenda  items 
include:  (1)  RAC  officer  (chair)  election; 
(2)  RAC  budget,  expenses,  and 
communication  strategies;  (3)  Bylaws 
and  Charter  Review  and  Update;  (4) 
Fiscal  Year  2004  Title  II  projects  review 
and  recommendation  to  the  forest 
designated  official;  and,  (5)  Public 
Forum. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  designated  federal  official,  Rolando 
Ortegon  or  Cynthia  Reichelt,  Public 
Affairs  Officer,  Colville  National  Forest, 
765  S.  Main,  Colville,  Washington 
99114:  (509)  684-7000. 


Dated:  May  28,  2003. 
Rolando  Ortegon. 

Acting  Forest  Supervisor. 

[PR  Doc.  03-13965  Filed  6-3-03:  8:45 am] 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Change  to  the  . 
Natural  Resources  Conservation 
Service's  National  Handtx>ok  of 
Conservation  Practices 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS),  U.S. 
Department  of  Agriculture.  New  York 
State  Office. 

ACTION:  Notice  of  availability  of 
proposed  changes  in  the  NRCS  National 
Handbook  of  Conservation  Practices. 
Section  IV  of  the  New  York  State  Field 
Office  Technical  Guide  (FOTG)  for 
review  and  comment. 

SUMMARY:  It  is  the  intention  of  NRCS  to 
issue  a  revised  conservation  practice 
standard  in  its  National  Handbook  of 
Conservation  Practices.  This  standard  is: 
Pest  Management  (NY595).     - 
DATES:  Comments  will  be  received  for^^ 
30-day  period  commencing  with  the 
date  of  this  publication. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  in  writing  to  Paul  W.  Webb. 
Resource  Conservationist.  Natural 
Resources  Conservation  Service  (NRCS). 
441  S.  Salina  Street.  Fifth  Floor.  Suite 
354,  Syracuse,  New  York  13202-2450. ' 

A  copy  of  this  standard  is  available 
from  the  above  individual. 
SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agricultural 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  State  '- 
Technical  Guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days  the 
NRCS  will  receive  comments  relative  to 
the  proposed  changes.  Following  that 
period,  a  determination  will  be  made  to 
the  NRCS  regarding  disposition  of  those 
comments  and  final  determination  of 
change  will  be  made. 

Dated:  May  15.  2003. 
Steven  L.  Machovec, 

Asst.  State  Conservationist,  Natural 
Resources  Conservation  Service,  Syracuse 
NY. 

BILLING  CODE  3410-16-P  *    . 
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NATURAL  RESOURCES  CONSERVATION  SERVICE 

CONSERVATION  PRACTICE  STANDARD 

PEST  MANAGEMENT 

NEW  YORK 

(Acre) 


CODE  NY595 


DEFINITION 

Utilizing  environmentally  sensitive 
prevention,  avoidance,  monitoring  and    , 
suppression  strategies,  to  manage  weeds, 
'  insects,  diseases,  animals  and  other 
organisms  (including  invasive  and  non- 
invasive species),  that  directly  or  indirectly 
cause  damage  or  annoyance. 

PURPOSES 

This  practice  is  applied  as  part  of  a 
Resource  Management  System  (RMS)  to 
support  one  or  more  of  the  following 
purposes: 

•  Enhance  quantity  and  quality  of 
commodities. 

•  Minimize  negative  Impacts  of  pest 
management  on  soil,  water,  air,  plants, 
and  animal  resources  and/or  human 
considerations. 

CONDITIONS  WHERE  PRACTICE 
APPLIES 

Wherever  pests  will  be  managed. 

CRITERIA 

General  Criteria  Applicable  to  All 
Purposes 

A  pest  management  plan  shall  be  a 
component  of  an  overall  conservation 
plan. 

All  methods  of  pest  management  must 
comply  with  Federal,  State,  and  local 


regulations,  including  management  plans 
for  invasive  pest  species,  noxious  weeds 
and  disease  vectors.  Compliance  with  the 
Food  Quality  Protection  Act  (FQPA); 
Federal  Insecticide,  Fungicide  and 
Rodenticide  Act  (FIFRA);  Worker 
Protection  Standard  (WPS);  and  Interim 
Endangered  Species  Protection  Program 
(H7506C)  is  required  for  chemical  pest 
control. 

Integrated  pest  management  (IPM)  that 
strives  to  balance  economics,  efficacy  and 
environmental  risk,  where  available,  shall 
be  incorporated  into  planning  altematives. 
IPM  is  a  sustainable  approach  to  pest 
control  that  combines  the  use  of 
prevention,  avoidance,  monitoring  and 
suppression  strategies,  to  maintain  pest 
populations  below  economically  damaging 
levels,  to  minimize  pest  resistance,  and  to 
minimize  hamiful  effects  of  pest  control  on 
human  health  and  environmental 
resources.  The  IPM  strategy  includes 
biological  controls,  cultural  controls, 
mechanical  and  physical  controls,  the  use 
of  pest  resistant  cultivars,  and  the 
judicious  use  of  chemical  controls  when 
needed. 

As  a  minimum,  the  following  core  pest 
management  elements  will  be  applied: 

•  Scouting  for  economically  important 
pests  at  the  appropriate  times  of  year. 

•  Development  of  site-specific  pest 
management  recommendations  based 
on  scouting  results.  Use  of  local  history 
of  pest  outbreaks,  grower  experience, 


Conservation  practice  standards  are  revievKed  periodically,  and  updated  if  needed.  To  obtain 
ttie  current  version  of  this  standard,  contact  •*  Natural  Resources  Conservation  Sermx. 


NRCS,  NHCP-  NY 
May  2003 
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and  professional  judgement  of  pest    ' 
management  advisors  will  increase 
efficacy  of  pest  management  control 
measures  and  adoption  of  IPM 
.  techniques. 

•  Record  keeping  consistent  with 
conservation  practice  standard  NY748. 

•  Calibrating  of  sprayer/planter  at  least 
once  per  year 

All  methods  of  pest  management  must  be 
integrated  with  other  components  of  the 
conservation  plan. 

Clients  shall  be  instructed  to  pay  special 
attention  to  all  environmenlal  hazards  and 
site-specific  application  criteria  listed  on 
pesticide  labels  and  contained  in  Comell 
Cooperative  Extension  and  Crop 
Consultant  recommendations. 

Pest  management  environmental  risks, 
including  the  impacts  of  pesticides  in 
ground  and  surface  water  on  humans  and 
non-target  plants  and  animals,  must  be 
evaluated  for  all  identified  water  resource 
concerns.  For  analysis  of  individual  fields, 
use  the  NRCS'  Windows  Pesticide 
Screening  Tool  (WIN-PST).  When 
developing  Comprehensive  Watershed 
Plans  the  National  Agricultural  Pesticide 
Risk  Analysis  (NAPRA)  tool  shall  be 
employed  in  addition  to  WIN-PST. 

When  a  chosen  alternative  has  significant 
potential  to  negatively  impact  the 
environment,  mitigation  is  required. 
Additionally,  if  the  evaluated  site  Is  in  the 
drainage  area  of  a  priority  water  body,  a 
water  supply  reservoir,  or  wellhead  area, 
mitigation  may  be  required. 

If  the  Soil  -  Pesticide  Interactions  Report 
for  WIN-PST  indicates  a  "Very  High",  or 
"High"  risk  rating,  an  appropriate  set  of 
mitigation  techniques  or  conservation 
practices  must  be  put  into  place  to 
address  risks  to  humans  and  non-target 
plants  and  animals. 

Additionally,  if  the  Soil  -  Pesticide 
Interactions  Report  from  WIN-PST 
indicates  an  "Intermediate"  risk  rating,  and 


the  site  evaluated  is  in  a  drainage  area  of 
a  priority  water  body,  a  water  supply 
reservoir,  or  wellhead  area,  the  mitigation 
requirements  from  a  "Very  High"  or  "High" ' 
rating  .  as  outlined  above,  must  be 
followed. 

Comell  Cooperative  Extension  develops 
«nd  maintains  guidelines  for  IPM  for 
specific  crops.  These  are  called  IPM 
Elements.  Mitigation  techniques  will  be 
considered  adequate  when  a  rating  of 
80%  of  Cornell  Cooperative  Extension  IPM 
elements  is  achieved. 

Where  crop  specific  IPM  guidelines  have 
not  been  developed,  use  professional 
judgement  to  mitigate  the  adverse 
impact(s)  of  pesticides.  Refer  to  the  Field 
Office  Technical  Guide.  Section  I.  General 
References.  Water  Quality  and  Quantity 
Technical  Note  Pesticide  Mitigation 
Effectiveness  Guide.  This  document 
provides  guidance  for  Conservation 
Practice  selection  and  management 
techniques  that  may  provide  a  mitigatory 
effect  on  pesticide  loss  pathways. 

Additional  Criteria  to  Protect  QuantitY 
and  Qualltv  of  Commodities 

As  an  essential  component  of  both 
commodity-specific  IPM  and  IPM  general 
principles,  clients  shall  be  encouraged  to 
use  the  minimum  level  of  pest  control 
necessary  to  meet  their  objectives  for 
commodity  quantity  and  quality. 

Additional  Criteria  to  Protect  Soil 
Resources 

In  conjunction  with  other  conservation        t 
practices,  the  number,  sequence  and 
timing  of  tillage  operations  shall  be 
frianaged  to  maintain  soil  quality  and 
vnaintain  soil  loss  at  or  below  the  soil  loss 
tolerance  (T).  as  predicted  by  using  the 
cun-ent  NRCS  approved  soil  and  water 
erosk)n  prediction  equation. 
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Additional  Criteria  to  Protect  Water 

Resources 

If  the  area  is  irrigated,  the  Irrigation  Water 

Management  standard  shall  be  employed. 

The  number,  sequence  and  timing  of 
tillage  operations  shall  be  managed  in 
conjunction  with  other  sedinwnt  control 
tactics  and  practices,  in  order  to  minimize 
sediment  losses  to  nearby  surface  water 
bodies. 

CONSIDERATIONS 

If  commodity-specific  IPM  is  not  available, 
the  following  IPM  principles  should  be 
considered: 

•  Prevention,  such  as  using  pest-free 
seeds  and  transplants,  treated  seed, 
cleaning  tillage  and  harvesting 
equipment  between  fields,  irrigation 
scheduling  to  avoid  situations 
conducive  to  disease  development, 
etc. 

•  Avoidance,  such  as  using  pest 
resistant  varieties,  crop  rotation,  trap 
crops,  etc. 

•  Monitoring,  such  as  pest  scouting,  ^oil 
testing,  weather  forecasting,  disease 
risk  models,  degree  day  models,  etc., 
to  help  target  suppression  strategies 
and  avoid  routine  preventative  pest 
control. 

•  Suppression,  such  as  cultural, 
biological  and  chemical  controls,  that 
can  reduce  a  pest  population  or  its 
impacts.  Chemical  controls  should  be 
used  judiciously  in  order  to  minimize  , 

'      environmental  risk,  human  exposure,    ' 
and  pest  resistance. 

Adequate  plant  nutrients  and  soil  moisture, 
including  favorable  pH  and  soil  conditions, 
should  be  implemented  to  reduce  plant 
stress,  improve  plant  vigor  and  increase 
the  plant's  overall  ability  to  tolerate  and 
resist  pests. 

On  irrigated  land,  irrigation  water 
management  should  be  designed  to 


minimize  pest  management  environmental 
risk. 

PLANS  AND  SPECIFICATIONS 

The  pest  management  component  of  a 
conservation  plan  shall  be  prepared  in 
accordance  with  the  criteria  of  this 
standard  and  shall  describe  the 
requirements  for  applying  the  practice  to 
achieve  its  intended  purpose(s). 

As  a  minimum,  the  pest  management 
component  of  a  conservation  plan  shall 
include: 

•     Plan  map  and  soil  map  of  managed 
site,  if  applicable  (use  RMS  plan  maps 

if  a\/ailahlp\ 


if  available). 


•  Location  of  sensitive  resources  and 
setbacks,  if  applicable  (use  RMS  plan 
maps  if  available). 

•  Environmental  risk  analysis,  with 
approved  tools  and/or  procedures,  for 
probable  pest  management 
recommendations  by  crop  (if 
applicable)  and  pest. 

•  Interpretation  of  the  environmental  risk 
analysis  and  identification  of 
appropriate  mitigation  techniques. 

•  Operation  and  maintenance 
requirements. 

OPERATION  AND  MAINTENANCE 

The  pest  management  component  of  a 
conservation  plan  shall  include  appropriate 
operation  and  maintenance  items  for  the 
client.  These  may  include; 

•  Review  and  update  the  plan 
periodically  in  order  to  incorporate  new 
IPM  technology,  respond  to  cropping 
system  and  pest  complex  changes.    , 
and  avoid  the  development  of  pest 
resistance.  ' 

•  Maintain  mitigation  techniques 
identified  in  the  plan  in  order  to  ensure 
continued  effectiveness. 
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•     Develop  a  safety  plan  for  individuals 
exposed  to  chemicals,  including 
telephone  numbers  and  addresses  of 
emergency  treatment  centers  for 
individuals  exposed  to  chemicals  and 
the  telephone  number  for  the  nearest 
poison  control  center.  The  National 
Pesticide  Information  Center  (NPIC) 
telephone  number  in  Corvallis.  Oregon 
may  also  be  given  for  non-emergency 
information: 

1-800-858-7384 

*     Monday  -  Friday 
6:30  a.m.  to  4:30  p.m.  Pacific  Time 

Additionally,  the  NPIC  supports  a  website: 

http://npic.orst.edu 

For  advice  and  assistance  with  emergency 
spills  that  involve  agrichemicals,  the  local 
emergency  telephone  number  should  be 
provided.  The  national  24-hour 
CHEMTREC  telephone  number  may  also 
be  given: 

,     1-800-424-9300 

CHEMTREC  also  supports  a  website: 

vvwiv.ciieintrek.org 

•  Follow  label  requirements  for 
mixing/loading  setbacks  from  wells, 
intermittent  streams  and  rivers,  natural 
or  impounded  ponds  and  lakes,  or 
reservoirs.  (State  or  local  regulations 
may  be  more  restrictive). 

•  Post  signs  according  to  label  directions 
and/or  Federal,  State,  and  local  laws 
around  sites  that  have  been  treated. 
Follow  restricted  entry  intervals. 

•  Dispose  of  pesticides  and  pesticide 
containers  in  accordance  with  label 
directions  and  adhere  to  Federal, 
State,  and  local  regulations. 

•  Read  and  follow  label  directions  and 
maintain  appropriate  Material  Safety 
Data  Sheets  (MSDS). 


Calibrate  application  equipment 
according  to  Extension  and/or 
manufacturer  recommendations  t>efore 
each  seasonal  use  and  with  each 
major  chemical  change. 

Replace  wom  nozzle  tips,  cracked 
hoses,  and  faulty  gauges. 

Maintain  records  of  pest  management 
activities,  such  as  scouting  records, 
calibration  rates,  etc.,  for  at  minimum 
of  three  years.  Refer  to  Conservation 
Standard  NY748  for  additional  criteria. 

Pesticide  application  records  shall  also 
be  in  accordance  with  USDA 
Agriculturai  Marketing  Service's 
Pesticide  Record  Keeping  Program. 


REFERENCES 

Pesticide  Mitigation  Effectiveness 
Guide.  Section  I.  USDA-NRCS  Field 
Office  Technical  Guide.  Syracuse.  NY. 
2003. 

Resource  Management  System  Guide 
Sheets.  Section  III,  USDA-NRCS  FieW 
Office  Technical  Guide.  Syracuse,  NY. 
1998. 

'  Cornell  Guide  for  Integrated  Field  Crop 
Management.  Cornell  Cooperative    . 
Extension.  Ithaca,  NY.  Updated  yeariy. 

Cornell  Pest  Management  Guidelines 
for  Comniercial  Tree  Fruit  Production. 

Cornell  Cooperative  Extension.  Ithaca, 
NY.  Updated  yeariy. 

Cornell  Pest  Management  Guidelines 
for  Berry  Crops.  Cornell  Cooperative 
Extension.  Ithaco,  in'Y.  Updated  yeariy.   " 

New  York  and  Pennsylvania  Pest 
Management  Recommendations  for 
Grapes.  Cornell  Cooperative  Extension. 
Ithaca,  NY.  Updated  yeariy. 

Cornell  Guide  for  the  Integrated 
Management  of  Greenhouse  Florist 
Crops.  Cornell  Cooperative  Extension, 
Ithaca.  NY.  Updated  yeariy. 
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Cornell  Pest  Management  Guide  for 
Commercial  Production  and 
Maintenance  of  Trees  and  Shrubs. 

Cornell  Cooperative  Extension.  Ithaca. 
NY.  Updated  yearly.  > 

Cornell  Cooperative  Extension  Pest 
Management  Guidelines  for  Vegetables. 

Cornell  Cooperative  Extension.  Ithaca. 
NY.  Updated  yearly. 

WIN-PST:  A  Windows  Based  Pesticide 
Screening  Tool.  USDA-NRCS.  Amherst. 
MA.  2000. 
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National  Agricultural  Pesticide  Risk 
Analysis  (NAPRA).  USDA-NRCS. 
Amherst.  MA.  1995. 

Core  4.  Conservation  Tillage  Information 
Center.  West  Lafayette.  IN.  1998 

Pesticides  Management  Program. 

Division  of  Solid  &  Hazardous  Materials. 
New  York  State  Department  of 
Environmental  Conservation.  Albany.  NY. 
Updated  pehodically. 

New  York  State  IPM  Program,  Elements 
of  IPM.  Cornell  Cooperative  Extension. 
Ithaca,  NY.  Updated  periodically. 
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BiLUNG  CODE  3410-16-C 

DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservatk>n 
Service— Tennessee;  Notice  of 
Proposed  Changes  to  Section  IV  of  the 
Tennessee  Field  Office  Technical 
Guide  (FOTG) 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS)  in 
Tennessee,  U.S.  Department  of 
Agriculture. 

ACTION:  Notice  of  availability  of 
proposed  changes  in  the  Tennessee 
NRCS  Field  Office  Technical  Guide, 
Section  IV,  for  review  and  comment. 

SUMMARY:  It  has  been  determined  by  the 
NRCS  State  Conservationist  for 
Tennessee  that  changes  must  be  made  in 
the  NRCS  Field  Office  Technical  Guide, 
specifically  in  practice  standard  Cover 
Crop  (Code  340)  to  account  for 
improved  technology.  These  practice 
standards  can  be  used  in  systems  that 
treat  highly  erodible  cropland. 

DATES:  Comments  will  be  received  for  a 
30-day  period  commencing  with  the 
date  of  this  publication. 

FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  in  writing  to  James  W.  Ford, 
State  Conservationist,  Natural  Resources 
Conservation  Service  (NRCS),  675  U.S. 
Courthouse,  801  Broadway,  Nashville, 
Tennessee.  37203,  telephone  number 
(615)  277-2531.  Copies  of  the  practice 
standard  will  be  made  available  upon 
written  request. 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  state 
technical  guides  used  to  perform  highly 
erodible  land  and  wetland  provisions  of 
the  law  shall  be  made  available  for 
public  review  and  comment.  For  the 
next  30  days,  the  NRCS  in  Tennessee 
will  receive  comments  relative  to  the 
proposed  changes.  Following  that 
period,  a  determination  will  be  made  by 
the  NRCS  in  Tennessee  regarding 
disposition  of  those  comments  and  a 
final  determination  of  change  will  be 
made  to  the  subject  practice  standard. 

Dated:  May  8,  2003. 
lames  W.  Ford, 

State  Consenationist. 

[FR  Doc.  03-14044  Filed  6^3-03:  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCIES:  Rural  Housing  Service,  Rural 
Business-Cooperative  Service,  Rural 
Utilities  Service,  Farm  Service  Agencv, 
USDA. 

ACTION:  Proposed  collection;  comments 
requested. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
Agencies  to  request  an  extension  for  a 
currently  approved  information 
collection  in  support  of  compliance 
with  the  National  Environmental  Policy 
Act  and  other  applicable  environmental 
requirements. 

DATES:  Comments  on  this  notice  must  be 
received  by  August  4,  2003  to  be 
assured  of  consideration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Davis,  Director,  Program 
Support  Staff,  Rural  Housing  Service, 
U.S.  Department  of  Agriculture.  Stop 
0761.  1400  Independence  Ave.,  SW.. 
Washington,  DC  20250-0761, 
Telephone  (202)  720-9619. 

SUPPLEMENTARY  INFORMATION: 

Title:  7  CFk  194D  Subpart  G, 
"Environmental  Program." 

OMB  Number:  0575-0094. 

Expiration  Date  of  Approval:  August 
31,2003. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  information  collection 
under  OMB  Number  0575-0094  enables 
the  Agencies  to  effectively  administer 
the  policies,  methods,  and 
responsibilities  for  compliance  with  the 
National  Environmental  Policy  Act  and 
other  applicable  environmental  laws, 
executive  orders,  and  regulations. 

The  National  Environmental  Policy 
Act  (NEPA)  requires  Federal  agencies  to 
consider  the  potential  environmental 
impacts  of  prof^bsed  major  federal 
actions  in  Agency  planning  and 
decision-making  processes.  For  the 
Agencies  to  comply,  it  is  necessary  that 
they  have  information  on  the  types  of 
environmental  resources  on  site  or  iii 
the  vicinity  that  might  be  impacted  bv 
the  proposed  action,  as  well  as 
information  on  the  nature  of  the  project 


selected  by  the  applicant  (the  activities 
to  be  carried  out  at  the  site:  any  air, 
liquid  and  solid  wastes  produced  by 
these  activities,  etc.).  The  applicant  is 
the  only  logical  source  for  providing 
this  information.  In  fact,  the  vast 
majority  of  Federal  Agencies  that  assist 
non-Federal  applicants  in  sponsoring 
projects  require  these  applicants  to 
submit  such  environmental  data. 

The  Agencies  provide  forms  and/or 
other  guidance  to  assist  in  the  collection 
and  submission  of  information.  The 
information  is  usually  submitted  via 
hand  deliverv-  or  U.S.  Postal  Service  to 
the  appropriate  Agency  office. 

The  information  is  used  by  the 
Agency  officer  who  is  processing  the 
application  for  financial  assistance  or 
request  for  approval.  Having 
environmental  information  on  the 
proposed  project  site  and  the  activities 
to  be  conducted  there  enables  the 
Agency  official  to  determine  the 
magnitude  of  the  potential 
environmental  impacts  and  to  take  such 
impacts  into  consideration  Ln  Agency 
planning  and  decision-making  as 
required  by  NEPA.  The  analysis  of  the 
potential  enviromnental  impacts  of  a 
proposed  action  is  considered  to  be  a 
full  disclosure  process,  and  therefore, 
can  involve  public  information  meetings 
and  public  notification. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  2.94  hours  per 
response. 

Respondents:  Individuals  or 
households,  local  governments,  farms, 
business  or  other  for-profit,  non-profit 
institutions,  and  small  businesses  and 
organizations. 

Estimated  Number  of  Respondents: 
3050. 

Estimated  Number  of  Responses  per 
Respondent:  1.71. 

estimated  Total  Annual  Burden  on 
Respondents:  15,320  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Renita  Bolden, 
"Regulations  and  Paperwork 
Management  Branch,  at  (202)  692-0035. 

Comments' 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agencies, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
Agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
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on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Comments  may  be  sent  to  Renita 
Bolden,  Regulations  and  Paperwork 
Management  Branch,  Support  Services 
Division.  U.S.  Department  of 
Agriculture,  Rural  Development,  STOP 
0742,  1400  Independence  Ave.,  SW., 
Washington,  DC  20250-0742.  All 
responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  May  22.  2003. 
Arthur  A.  Garcia, 

Administrator,  Rural  Housing  Service. 

Dated:  May  22,  2003. 
John  Rosso, 

Administrator.  Rural  Business-Cooperative 
Service. 

Dated:  May  2».  2003. 
Hilda  Gay  Legg, 
Administrator.  Rural  Utilities  Service. 

Dated:  May  28,  2003. 
lames  R.  Little, 

Administrator.  Farm  Service  Agency. 
|FR  Doc.  0.1-13998  Filed  &-3-03;  8:45  am] 
BILLmQ  CODE  3410-XV-P 


DEPARTMENT  OF  AGRICULTURE 
Rural  Housing  Service 

Rural  Utilities  Service 

Rural  Business-Cooperative  Service 
Farm  Service  Agency 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCIES:  Rural  Housing  Service.  Rural 
Business-Cooperative  Service,  Rural 
Utilities  Service,  and  Farm  Service 
Agency,  USD  A. 

ACTION:  Proposed  collection:  comments 
request. 

StJMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Rural  Housing 
Service  (RHS),  the  Rural  Business- 
Cooperative  Service  (RBS),  Rural 
Utilities  Service  (RUS),  and  the  Farm 
Service  Agency's  (FSA)  intention  to 
request  an  extension  for  a  currently 
approved  information  collection  in 
support  of  compliance  with  applicable 
acts  for  planning  and  performing 
construction  and  other  development 
work. 


DATES:  Comments  on  this  notice  must  be 
received  by  August  4,  2003  to  be 
assured  consideration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  J.  Hodges  HI,  Architect,  Program 
Support  Staff,  RHS,  U.S.  Department  of 
Agriculture,  Stop  0761,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0761, 
Telephone  (202)  720-9653. 
SUPPLEMENTARY  INFORMATION: 

Title:  RD  1924-A.  'Planning  and 
Performing  Construction  and  Other 
Development". 

OMB  Number  0575-0042. 

Expiration  Date  of  Approval:  October 
31,2003. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  information  collection 
under  OMB  Number  0575-0042  enables 
the  Agencies  to  effectively  administer 
the  policies,  methods,  and 
responsibilities  in  the  planning  and 
performing  of  construction  and  other 
development  work  for  the  related 
construction  programs. 

Section  501  of  Title  V  of  the  Housing 
Act  of  1949,  as  amended,  authorizes  the 
Secretary  of  Agriculture  to  extend 
financial  assistance  to  construct, 
improve,  repair,  replace,  or  rehabilitate 
dwellings;  farm  buildings;  and/or 
related  facilities  to  provide  decent,  safe, 
and  sanitary  living  conditions  and 
adequate  farm  buildings  and  other 
structures  in  rural  areas. 

Section  506  of  the  act  requires  that  all 
new  buildings  and  repairs  shall  be 
constructed  in  accordance  with  plans 
and  specifications  as  required  by  the 
Secretary  and  that  such  construction  be 
supervised  and  inspected. 

Section  509  of  the  act  grants  the 
Secretary  the  power  to  determine  and 
prescribe  the  standards  of  adequate  farm 
housing  and  other  buildings.  The 
Housing  and  Urban-Rural  Recovery  Act 
of  1983  amended  section  509  (a)  and 
section  515  to  require  residential 
buildings  and  related  facilities  comply 
with  the  standards  prescribed  by  the 
Secretary  of  Agriculture,  the  Secretary 
of  Housing  and  Urban  Development,  or 
in  any  of  the  nationally  recognized 
model  building  codes. 

Similar  authorizations  are  contained 
in  sections  303,  304.  306,  and  339  of  the 
Consolidated  Farm  and  Rural 
Development  Act,  as  amended. 

In  several  sections  of  both  acts,  loan 
limitations  are  established  as 
percentages  of  development  cost, 
requiring  careful  monitoring  of  those 
costs.  Also,  the  Secretary  is  authorized 
to  prescribe  regulations  to  ensure  that 
Federal  funds  are  not  wasted  or 


dissipated  and  that  construction  will  be 
undertaken  economically  and  will  not . 
be  of  elaborate  or  extravagant  design  or 
materials. 

Other  information  collection  is 
required  to  conform  to  numerous  Public 
Laws  applying  to  all  Federal  agencies, 
such  as:  Civil  Rights  Acts  of  1964  and 
1968.  Davis-Bacon  Act,  Historic 
Preservation  Act,  Environmental  Policy 
Act;  and  to  conform  to  Executive  Orders  , 
governing  use  of  Federal  funds.  This 
information  is  cleared  through  the 
appropriate  enforcing  Agency  or  other 
executive  Department. 

The  Agencies  provide  forms  and/or 
guidelines  to  assist  in  the  collection  and 
submission  of  information;  however, 
most  of  the  information  may  be 
collected  and  submitted  in  the  form  and 
content  which  is  accepted  and  typically 
used  in  normal  conduct  of  planning  and 
performing  development  work  in    • 
private  industry  when  a  private  lender 
is  financing  the  activity.  The 
information  is  usually  submitted  via 
hand  delivery  or  U.S.  Postal  Service  to 
the  appropriate  Agency  office. 

The  information  is  used  by  the 
Agencies  to  determine  whether  a  loan/ 
grant  can  be  approved,  to  ensure  that 
the  Agency  has  adequate  security  for  the 
loans  financed,  to  provide  for  sound 
construction  and  development  work, 
and  to  determine  that  the  requirements 
of  the  applicable  acts  have  been  met. 
The  information  is  also  used  to  monitor 
compliance  with  the  terms  and 
conditions  of  the  Agencies'  loan/grant 
programs  and  to  monitor  the  prudent 
use  of  Federal  funds. 

If  the  information  were  not  collected 
and  submitted,  the  Agencies  would  not 
have  control  over  the  type  and  quality 
of  construction  and  development  work 
planned  and  performed  with  Federal 
funds.  The  Agencies  would  not  be 
assured  that  the  security  provided  for 
loans  is  adequate,  nor  would  the 
Agencies  be  certain  that  decent,  safe, 
and  sanitary  dwelling  or  other  adequate 
structures  were  being  provided  to  rural 
residents  as  required  by  the  different 
acts. 

Estimate  of  Burden:  Public  reporting 
biuden  for  this  collection  of  information 
is  estimated  to  average  .33  hours  per 
response. 

Respondents:  Individuals  or 
households,  farms,  business  or  other  for- 
profit,  non-profit  institutions,  and  small 
businesses  or  organizations. 

Estimated  Number  of  Respondents: 
25,340. 

Estimated  Number  of  Responses  per 
Respondent:  12.00. 

Estimated  Total  Annual  Burden  on 
Respondents:  94,924  hours. 
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Copies  of  this  information  collection 
can  be  obtained  from  Brigitte  Sumter. 
Regulations  and  Paperwork 
Management  Branch,  at  (202)  692-0042. 

Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  function  of  the  Agencies, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  Agencies'  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  methodology 
and  assumptions  used;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  ii^formation  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Brigitte 
Sumter,  Regulations  and  Paperwork 
Management  Branch,  U.S.  Department 
of  Agriculture.  Rural  Development.  Stop 
0742,  1400  Independence  Avenue,  SW., 
Washington,  DC  20250-0742.  All 
responses  to  this  notice  will  be 
sununarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become'a  matter  of  public  record. 

Dated:  April  23,  2003. 
Arthur  A.  Garcia, 

Administrator,  Rural  Housing  Service. 

Dated:  May  6,  2003. 

John  Rosso, 

Administrator,  Rural  Business:Coopemtive 
Service.  ' 

Dated:  April  30.  2003. 
Hilda  Gay  Legg, 

Administrator.  Rural  Utilities  Service. 

Dated:  May  7,  2003. 
lames  R.  Little, 

Administrator,  Farm  Service  Agency. 

[PR  Doc.  03-14031  Filed  6-3-03;  8:45  am). 

BILUNG  CODE  3410-XV-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  The  Rural  Housing  Service. 
USDA. 

ACTION:  Proposed  collection;  comments 
requested. 

•  SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 


notice  announces  the  Rural  Housing 
Service's  intention  to  request  an 
extension  for  a  currently  approved 
information  collection  in  support  of  the 
program  for  Prepayment  and 
Displacement  Prevention  of  Multiple 
Family  Housing  Loans. 

DATES:  Comments  on  this  notice  must  be 
received  by  August  4.  2003,  to  be 
assured  of  consideration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Reese-Foxworth,  Senior  Loan 
Officer,  Office  of  Rural  Housing 
Preservation,  Multi-Family  Housing 
Portfolio  Management  Division,  Rural 
Housing  Service,  U.S.  Department  of 
Agriculture,  Ag  Box  0782,  Washington, 
DC  20250,  Telephone  (202)  720-1940. 
SUPPLEMENTARY  INFORMATION: 

Title:  7  CFR  1965-E,  "Prepayment 
and  Displacement  Prevention  of 
Multiple  Family  Housing  Loans.".    ' ., 
OMB  Number:  0575-0155. 
Expiration  Date  of  Approval:  October 
31, 2003. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  rural  Housing  Service 
(RHS)  is  authorized  under  section  514, 
515,  516  and  521  of  Title  V  of  the 
Housing  Act  of  1949,  as  amended,  to 
provide  loans  and  grants  to  eligible 
recipients  for  the  development  of  rural 
rental  housing.  Such  multiple  family 
housing  projects  are  intended  to  meet 
the  housing  needs  of  persons  or  families 
have  with  low-to  moderate-incomes, 
senior  citizens,  the  handicapped,  and 
domestic  farm  laborers. 

RHS  has  the  responsibility  of  assuring 
the  public  that  the  housing  projects 
financed  are  owned  and  operated  as 
mandated  by  Congress.  RD  Instruction 
1965-E  was  issued  to  insure  proper 
servicing  actions  are  accomplished  for 
projects  financed  with  multiple  family 
housing  loan  and  grant  funds.  Minimal 
requirements  have  been  established  as 
deemed  necessary  to  assure  that 
applicable  laws  and  authorities  are 
carried  out  as  intended  and  to  improve 
the  Agency's  ability  to  assure  the 
continued  availability  of  the  facilities 
financed  under  RHS  multiple  housing 
programs  to  eligible  users. 

Without  the  provisions  of  this 
regulation,  RHS  would  be  unable  to 
provide  the  necessary  guidance  to  the 
RHS  field  staff  to  assist  borrowers  in 
processing  servicing  actions  affecting 
their  projects.  RHS  also  would  not  be 
able  to  quickly  respond  to  servicing 
requests  from  borrowers,  initiate 
servicing  actions  or  establish  a  uniform 
procedure  for  processing  such  requests 
frt)m  borrowers.  RHS  must  be  able  to 
assure  Congress  and  the  general  public 


that  all  projects  financed  with  multiple 
family  housing  funds  will  be 
maintained  for  the  purposes  for  which 
they  are  intended  and  for  the  benefit  of 
those  they  are  mandated  to  serve. 

The  Housing  and  Community 
Development  Act  of  1987  required  that 
rural  rental  housing  borrowers  wishing 
to  prepay  their  RHS  financed  loans  must 
be  offered  a  fair  "incentive  to  not  prepay 
the  loan  when  RHS  makes  the  decision 
that  the  housing  continues  to  be  needed 
to  serve  low-  and  moderate-income 
tenants.  If  the  borrower  rejects  the 
incentive,  the  housing  must  be  offered 
for  sale  to  a  non-profit  organization  or 
public  agency.  Prepayment  can  only  be 
accepted  if  RHS  decides  there  is  no 
need  for  the  housing  or  if  no  nonprofit 
organization  or  public  agency  can  he 
found  to  piuchase  the  project  at  fair    ' 
market  value. 

The  infoiination  required  is  collected 
on  a  projeCt-by-project  basis  and  is  in 
accordance  with  the  Housing  Act  of 
1949,  as  amended,  so  that  RHS  can  " 
provide  guidance  and  be  assured  of 
compliance  with  the  terms  and 
conditions  of  loan,  grant,  and  subsidy 
agreements. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collect^n  of  information 
is  estimated  to  average  0.6  hours  per 
response. 

Respondents:  Individuals  or 
households,  State  or  local  governments, 
farms,  businesses  or  other  for-profits, 
non-profit  institutions,  existing 
borrowers,  transferors  and/or 
transferees. 

Estimated  Numl^er  of  Respondents: 
800. 

Estimated  Number  of  Responses  per  - 
Respondent:  1.15. 

Estimated  Total  Annual  Burden  on 
Respondents:  587  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Brigitte  Sumter, 
Regulations  and  Paperwork   - 
Management  Branch,  Support  Services 
Division,  Branch,  at  (202)  692-0042. 

Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessar}'  for  the  proper  performance 
of  the  functions  of  [Agency],  including 
whether  the  information  will  have    <■ 
practical  utility;  (b)  the  accuracy  of 
[Agency's]  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the"^ 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
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automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Barbara  Williams.  Regulations  and 
Paperwork  Management  Branch, 
Support  Services  Division.  U.S. 
Department  of  Agriculture,  Rural 
Development,  STOP  0742.  1400 
Independence  Ave.,  SW.,  Washington, 
DC  20250.  All  responses  to  this  notice 
will  be  summarized  and  included  in  the 
request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

Dated:  May  14.  2003. 
Arthur  A.  Garcia, 

Administrator.  Rural  Housing  Service, 
IFR  Doc.  03-14030  Filed  6-3-03:  8:45  am) 
BILLING  CODE  3410-XV-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  California  State  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  conference  call  of  the 
California  State  Advisory  Committee 
will  convene  at  4  p.m.  (PDT)  and 
adjourn  at  5:30  p.m.,  Monday,  June  2,  . 
2003.  The  purpose  of  the  conference  call 
is  to  plan  future  SAC  activities. 

This  conference  call  is  available  to  the 
public  through  the  following  call-in 
number:  1-800-473-8693,  access  code 
number  17051391.  Any  interested 
member  of  the  public  may  call  this 
number  and  listen  to  the  meeting. 
Callers  can  expect  to  incur  charges  for 
calls  not  initiated  using  the  supplied 
call-in  number  or  over  wireless  lines 
and  the  Commission  will  not  refund  any 
incurred  charges.  Callers  will  incur  no 
charge  for  calls  using  the  call-in  number 
over  land-line  connections.  Persons 
with  hearing  impairments  may  also 
follow  the  proceedings  by  first  calling 
the  Federal  Relay  Service  at  1-800-977- 
8339  and  providing  the  Service  with  the 
conference  call  number  and  access  code. 

To  ensure  that  the  Commission 
secures  an  appropriate  number  of  lines 
for  the  public,  persons  are  asked  to 
register  by  contacting  Philip  Montez  of 
the  Western  Regional  Office,  (213)  894- 
3437,  by  3  p.m.  on  Friday.  May  30. 
2003. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 


Dated  at  Washington.  DC,  May  30,  2003. 
Ivy  L.  Davis. 

Chief.  Regional  Programs  Coordination  Unit. 
[PR  Doc.  03-14079  Filed  5-30-03:  4:56  pm] ' 
BILUNG  COOe  633S-01-<> 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-822] 

Certain  Helical  Spring  Lock  Washers 
from  the  People's  Republic  of  China: 
Notice  of  Extension  of  Time  Limit  for 
the  Preliminary  Results  of  the  Ninth 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the 
preliminary  results  of  the  ninth 
administrative  review  of  the 
antidumping  duty  order  on  certain 
helical  spring  lock  washers  from  the 
People's  Republic  of  China.  The  period 
of  review  is  October  1 .  2001  through 
September  30,  2002. 
EFFECTIVE  DATE:  June  4.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Hastings  or  Geoffrey  Craig,  Office 
of  AD/CVD  Enforcement  I,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone (202) 482-3464  or  (202) 482- 
5256,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  petitioner,  Shakeproof  Assembly 
Components  Division  of  Illinois  Tool 
Works,  and  the  respondent.  Hang  Zhou 
Spring  Washer  Co.,  Ltd.,  also  known  as 
Zhejiang  Wanxin  Group  Co.,  Ltd., 
(Hangzhou),  requested  an  administrative 
review  of  the  antidumping  duty  order 
on  certain  helical  spring  lock  washers 
for  the  period  from  October  1 ,  2001  to 
September  30,  2002,  on  October  21. 
2002  and  October  31.  2002.  respectively. 
Hangzhou  also  requested  revocation  of 
the  order  with  respect  to  itself.  The 
Department  initiated  the  ninth 
antidumping  duty  administrative  review 
of  certain  helical  spring  lock  washers 
from  the  People's  Republic  of  China, 
covering  the  period  from  October  1 , 
2001  to  September  30.  2002.  and  on  the 
request  for  revocation  of  the 
antidumping  duty  order  in  part  on 
November  22.  2002.  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Requests 
for  Revocation  in  Part.  67  FR  70402 


(November  22.  2002).  The  preliminary 
results  are  currently  due  on  July  3.  2002. 

Statutory  Time  Limits 

Section  751(a)(3KA)  of  the  Act 
requires  the  Department  to  issue  the 
preliminary  results  within  245  days 
after  the  last  day  of  the  anniversary 
month  of  the  order  for  which  a  review 
is  requested.  However,  if  it  is  not 
practicable  to  issue  the  preliminary 
results  within  the  time  period,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  this  deadline  to  a 
maximum  of  365  days. 

We  are  currently  developing  factor 
value  information.  In  addition,  we  plan 
to  verify  Hangzhou's  response,  in 
accordance  with  19  CFR 
351.307(b)(l)(iii).  Accordingly,  the 
Department  has  determined  that  it  is  not 
practicable  to  issue  the  preliminary 
results  within  the  245-day  time  period. 
Therefore,  we  are  extending  the  time 
limit  for  completion  of  the  preliminary 
results  of  this  administrative  review  for 
120  days,  until  no  later  than  October  31, 
2003. 

This  notice  is  published  pursuant  to 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

Dated:  May  29.  2003. 
JefiTey  May. 

Deputy  Assistant  Secretary  for  Import 
Administration. 
IFR  Doi:.  03-14038  Filed  6-3-02;  8:45  am] 

BILUNG  CODE  3S1(M>S-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-583-830] 

Preliminary  Rescission  of  Antidumping 
Duty  Administrative  Review:  Stainless 
Steel  Plate  in  Coils  from  Taiwan 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Conamerce. 
ACTION:  Notice  of  the  Preliminary 
Rescission  of  Antidumping  Duty 
Administrative  Review  of  Stainless 
Steel  Plate  in  Coils  from  Taiwan. 

SUMMARY:  On  June  25.  2002,  the 
Department  of  Commerce 
("Department")  published  a  notice  of 
initiation  of  an  antidumping  duty 
administrative  review  on  stainless  steel 
plate  in  coils  from  Taiwan.  See  Notice    ' 
of  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Request  for  Revocation  in 
Part  ("Notice  of  Initiation")  67  FR  42753 
(June  25.  2002).  This  review  covers  two 
manufacturers/exporters  of  the  subject 
merchandise.  Yieh  United  Sleel 
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Corporation  ("YUSCO").  a  Taiwan 
producer  and  exporter  of  subject 
merchandise,  and  Ta  Chen  Stainless 
Pipe  Co.,  Ltd.  ("Ta  Chen"),  a  Taiwan 
producer  and  exporter  of  subject 
merchandise.  The  period  of  review 
("POR")  is  May  1,  2001  through  April 
30.  2002.  We  are  preliminarily 
rescinding  this  review  based  on 
evidence  on  the  record  indicating  that 
there  were  no  entries  into  the  United 
States  of  subject  merchandise  during  the 
POR  from  the  respondents. 
EFFECTIVE  DATE:  June  4.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Bertrand,  Enforcement  Group 
III,  Office  9,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  1401 
Constitution  Avenue,  NW,  Washington. 
DC  20230.  telephone  202-482-3207. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  21.  1999,  the  Department  of 
Commerce  ("Department")  published 
the  antidumping  duty  order  on  stainless 
steel  plate  in  coils  from  Taiwan.  See 
Antidumping  Duty  Orders;  Certain 
Stainless  Steel  Plate  in  Coils  From 
Relgium.  Canada.  Italy,  the  Republic  of 
Korea,  South  Africa,  and  Taiwan,  64  FR 
27756  (May  21.  1999).  On  May  6.  2002. 
the  Department  published  a  notice  of 
opportunity  to  request  an  administrative 
review  of  this  order  for  the  period  May 
1.  2001  through  April  30.  2002.  See 
Notice  of  Opportunity  to  Request 
Administrative  Review  of  Antidumping 
or  Countervailing  Duty  Order,  Finding, 
or  Suspended  Investigation,  67  FR 
30356  (May  6.  2002).  On  May  7,  2002, 
Petitioners'  timely  requested  that  the 
Department  conduct  an  administrative 
review  of  sales  by  YUSCO.  a  Taiwan 
prciiucer  and  exporter  of  subject 
merchandise,  and  Ta  Chen,  a  Taiwan 
producer  and  exporter  of  subject 
merchandise.  On  June  25.  2902,  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930  as  amended  ("the 
Act"),  the  Department  published  in  the 
Federal  Register  a  notice  of  initiation  of 
this  antidumping  duty  administrative 
review  of  sales  by  YUSCO  and  Ta  Chen 
for  the  period  May  1,  2001  through 
April  30,  2002.  See  Notice  of  Initiation. 

On  July  10.  2002.  the  Department 
issued  its  antidumping  duty 
questionnaire  to  YUSCO  and  Ta  Chen. 
On  July  15.  2002.  Ta  Chen  stated  that  it 
did  not  have  any  U.S.  sales,  shipments 
or  entries  of  subject  merchandise  during 


•  Allegheny  Ludlum,  AK  Steel  Corporation. 
Butler  Armco  Independent  Union,  United 
Steelworkers  of  America,  AFL-CIO/CLC.  and 
Zanesville  Armco  Independent  Organization  are 
collectively  "Petitioners"  for  this  review. 


the  POR,  and  requested  that  it  not  be 
required  to  answer  the  Djepartment's 
questionnaire.  On  July  18,  2002,  "iTISCO 
stated  that  it  did  not  have  any  U.S. 
sales,  shipments  or  entries  of  subject 
merchandise  during  *he  POR.  On 
October  8.  2002.  we  sent  an  inquiry  to 
the  U.S.  Customs  Service  (as  of  March 
1.  2003,  renamed  the  U.S.  Bureau  of 
Customs  and  Border  Protection) 
("BCBP")  to  confirm  that  YUSCO  and 
Ta  Chen  had  no  shipments  of  subject 
merchandise  into  the  United  States 
during  the  POR.  On  October  29.  2002, 
BCBP  responded  to  the  inquiry.  BCBP 
determined  that  there  were  no  entries  of 
'  subject  merchandise  by  Ta  Chen  during 
the  POR.  However,  BCBP  informed  the 
Department  that  potential  shipment(s) 
of  subject  merchandise  from  YUSCO  to 
the  United  States  during  the  POR 
existed.  On  January  15,  2003,  the 
Department  requested  that  YUSCO 
explain  the  potential  shipment(s).  See 
letter  from  the  Department  to  YUSCO, 
dated  January  15,  2003.  On  January  16, 
2003,  Petitioners  requested  that  the 
•  Department  place  the  proprietary 
information  regarding-the  potential 
shipment(s)  on  the  reeord.  See 
Petitioners  letter  to  the  Department, 
dated  January  16.  2003.  On  January  22, 
2003,  YUSCO  informed  the  Department 
that  it  would  like  the  Department  to 
place  proprietary  information  on  the 
record  so  that  YUSCO  may  be  able  to 
identity  the  potential  shipment(s).  See 
YUSCO's  letter  to  the  Department,  dated 
January  22,  2003.  On  January  27,  2003, 
the  Department  placed  certain 
proprietary  information  on  the  record 
reggjdine  the  potential  shipment(s)  of , 
subject  iflerchandise  from  YUSCO.  See 
Department's  letter  to  YUSCO,  dated 
January  27,  2003.  Additionally,  during 
the  months  of  January  and  February 
2003,  the  Department  contacted  BCBP  to 
confirm  that  no  shipments  from  Ta 
Chen  entered  the  United  States  during 
the  POR.  During  that  time,  BCBP 
provided  the  Department  with 
information  regarding  the  potential  Ta 
Chen  shipments.  See  Department's  letter 
to  BCBP  on  February  3,  2003,  and 
Memorandum  to  the  File  on  Februar>' 
25,  2003,  in  which  the  Department 
determined  that  each  potential 
shipment  from  Ta  Chen  that  we 
analyzed  was  not  subject  merchandise. 

On  February  5,  2003,  we  extended  the 
preliminary  results  by^ixty  days.  See 
Notice  of  Extension  of  Time  Limit  for 
the  Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  68  FR  5869 
(February  5,  2003).  On  March  21,  2003, 
we  extended  the  preliminary  results  by 
sixty  days.  See  Notice  of  Extension  of 
Time  Limit  for  the  Preliminary  Results 


of  Antidumping  Duty  Administrative 
Review,  68  FR  13897  (March  21,  2003). 

On  February  11,  2003,  the  Department 
sent  BCBP  a  letter  to  inquire  about  a 
possible  discrepancy  in  the 
documentation  sent  to  the  Department 
by  BCBP  relating  to  YUSCO  and  the 
existence/non-existence  of  entries  of 
subject  merchandise  during  the  POR. 
On  March  19,  2003,  BCBP  sent  the 
Department  a  response  to  its  February 
11,  2003  letter,  in  which  BCBP  stated 
that  it  was  re-classifying  the  material  in 
question  and  that,  upon  review  of  its 
records,  it  no  longer  considered  the 
material  to  be  subject  merchandise. 

Petitioners  have  placed  various 
submissions  on  the  record  alleging  that 
Ta  Chen  and  YUSCO  are^affiliated  with 
other  companies  that  may  hgve  shipped 
subject  merchandise  to  the  United 
States  during  the  POR.  Respondent 
YUSCO  has  denied  Petitioner's 
allegations.  See  e.g..  Petitioners'  March 
30,  2003  and  Respondent's  April  16,- 
2003  submissions. 

Scope  of  the  Review 

For  purposes  of  this  review,  the 
product  covered  is  certain  stainless  steel 
plate  in  coils.  Stainless  steel  is  an  alloy 
steel  containing,  by  weight.  1.2  percent 
or  less  of  carbon  and  10.5  percent  or 
more  of  chromium,  with  or  without 
other  elements.  The  subject  plate 
products  are  flat-rolled  products.  254 
mm  or  over  in  width  and  4.75  mm  or 
more  in  thickness,  in  coils,  and 
annealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled.  The 
subject  plate  may  also  be  further 
processed  (e.g.,  cold-rolled,  polished, 
etc.)  provided  that  it  maintains  the 
specified  dimensions  of  plate  following 
such  processing.  Excluded  from  the 
scope  of  this  review  are  the  following: 
(1)  Plate  not  in  coils,  (2)  plate  that  is  not 
annealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled,  (3)  sheet 
and  strip,  and  (4)  flat  bars.  In  addition, 
certain  cold-folled  stainless  steel  plate 
in<:oils  is  also  excluded  from  the  scope 
of  these  orders.  The  excluded  cold- 
rolled  stainless  steel  plate  in  coils  is 
defined  as  that  merchandise  which 
meets  the  physical  characteristics 
described  above  that  has  undergone  a 
cold-reduction  process  that  reduced  the 
thickness  of  the  steel  by  25  percent  or 
more,  and  has  been  annealed  and 
pickled  after  this  cold  reduction 
process.  The  merchandise  subject  to  this 
review  is  currently  classifiable  in  the 
HTS  at  subheadings:  7219.11.00.30, 
7219.11.00.60,  7219.12.00.05, 
7219.12.00.20,  7219.12.00.25, 
7219.12.00.50.  7219.12.00.55. 
7219.12.00.65.  7219.12.0070. 
7219.12.00.80,  7219.31.00.10, 
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721'9.90.00.10,  7219.90.00.20. 
7219.90.00.25.  7219.90.00.60. 
7219.90.00.80,7220.11.00.00. 
7220.20.10.10,  7220.20.10.15. 
7220.20.10.60.  7220.20.10.80. 
7220.20.60.05.  7220.20.60.10. 
7220.20.60.15.  7220.20.60.60. 
7220.20.60.80,  7220.90.00.10. 
7220.90.00.15,  7220.90.00.60.  and 
7220.90.00.80.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  BCBP  purposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

Period  of  Review 

The  FOR  is  May  1.  2001  through  April 
30,  2002. 

Preliminary  Rescission  of  Review  in 
Part 

Pursuant  to  19  CFR  351.213(d)(3).  the 
Department  may  rescind  an 
administrative  review,  in  whole  or  with 
respect  to  a  particular  exporter  or 
producer,  if  the  Secretary  concludes 
that,  during  the  period  covered  by  the 
review,  there  were  no  entries,  exports, 
or  sales  of  the  subject  merchandise. 
Both  Ta  Chen  and  YUSCO  certified  on 
the  record  that  they  did  not  export 
subject  merchandise  to  the  United 
States  during  the  FOR.  The  Department 
then  conducted  a  BCBP  inquiry  and 
pursued  additional  questions  following 
the  BCBP  inquiry  pertaining  to  Ta  Chen 
and  YUSCO.  In  response  to  our 
requests,  BCBP  supplied  further 
information  to  the  Department.  For  Ta 
Chen,  all  the  documentation  provided  to 
the  Department  by  BCBP  indicates  that 
there  were  no  shipments  of  subject 
merchandise  during  the  FOR.  See 
Memorandum  to  the  File  dated  February 
25.  2003. 

Petitioners  allege  Ta  Chen  was 
affiliated  with  other  Taiwanese 
companies  during  the  FOR.  See 
Petitioners  submission  to  the 
Department,  dated  April  4.  2003.  Absent 
entries  of  subject  merchandise  produced 
and  exported  to  the  Unites  States  by  Ta 
Chen  during  the  FOR,  however,  the 
Department  has  preliminarily 
determined  to  rescind  this 
administrative  review.  See 
Memorandum  to  the  File  on  February 
25.  2003.  The  parties  being  reviewed  in 
this  case  are  Ta  Chen  and  YUSCO,  not 
the  other  parties  which  have  been 
alleged  to  be  affiliated  with  Ta  Chen  and 
YUSCO.  Neither  the  Petitioners  nor  any 
other  party  requested  an  administrative 
review  of  Ta  Chen's  alleged  affiliates.  As 
it  is.  Ta  Chen  has  been  found 
preliminarily  to  have  exported  no 
subject  merchandise  to  the  Unites  States 
during  the  FOR.  Therefore,  absent 
entries,  there  is  no  reason  for  the 


Department  to  conduct  an  affiliation 
analysis.  If  the  Petitioners  believe  other 
parties  potentially  affiliated  with  Ta 
Chen  and  YUSCO  are  exporting  subject 
merchandise  to  the  United  States,  then 
a  review  in  subseqiwnt  periods  of 
reviews  for  those  companies  should  be 
requested.  However,  for  purposes  of  this 
administrative  review,  the  Department 
preliminarily  finds  that  Ta  Chen  had  no 
entries  of  subject  merchandise  in  the 
United  States  during  the  FOR.  See  19 
CFR  351.213(b)  providing  that  the 
domestic  industry  must  specify  the 
exporter  or  producer  it  wishes  the 
Department  to  review  in  its  request  for 
an  administrative  review. 

For  YUSCO,  the  Department  found  a 
discrepancy  in  the  BCBP  database  and 
contacted  BCBP  on  this  matter.  BCBP 
agreed  that  a  discrepancy  existed  and 
resolved  it.  See  BCBP  letter  to  Edward 
Yang  from  Alfred  Morawski.  placed  on 
the  record  of  this  proceeding  on  March 
20.  2003.  As  a  result  of  BCBP's  efforts, 
the  BCBP's  database  now  confirms  that 
YUSCO  had  no  shipments  of  sifbject 
merchandise  to  the  Unites  States  during 
the  POR.  ^ 

Petitioners  provided  affiliation 
arguments  for  YUSCO  as  well,  but 
again,  absent  entries  to  the  United  States 
by  YUSCO  during  the  POR,  the 
Department  has  preliminarily 
determined  to  rescind  this 
administrative  review.  Petitioners  did 
not  request  a  review  of  the  alleged 
affiliated  parties.  Had  they  made  such 
an  allegation,  we  would  have  conducted 
a  review  accordingly.  The  record    . 
indicates  YUSCO  had  no  fintries  to  the 
United  States  of  subject  merchandise 
during  the  POR.  Thus,  the  Depattment 
has  preliminarily  determined  to  rescind 
this  administrative  review.  See  19  CFR 
351.213(b). 

As  discussed  above,  in  this  case  the 
Department  is  satisfied,  after  a  review  of 
information  on  the  record,  certification 
from  YUSCO  and  Ta  Chen  of  no  exports 
to  the  United  States  during  the  POR,  the 
inquiry  on  data  from  BCBP,  and  further 
communications  with  BCBP.  that  there 
were  no  entries  of  stainless  steel  plate 
in  coils  produced  or  exported  from  Ta 
Chen  or  YUSCO  during  the  POR  to  the 
United  States.  Therefore,  the 
Department  is  preliminarily  rescinding 
this  administrative  review.  The  cash 
deposit  rate  for  YUSCO  will  remain  at 
8.02  percent,  for  Ta  Chen  the  cash 
deposit  rate  will  remain  at  10.20 
percent,  and  for  "all  other"  producers/ 
exporters  of  the  subject  merchandise  the 
cash  deposit  rate  will  remain  at  7.39 
percent,  the  rates  established  in  the 
most  recently  completed  segment  of  this 
proceeding.  See  Notice  of  Final  Results 
and  Rescission  in  Part  of  Antidumping 


Duty  Administrative  Review:  Stainless 
Steel  Plate  in  Coils  From  Taiwan,  67  FR 
40914  (June  14.  2002). 

Pursuant  to  19  CFR  351.309. 
interested  parties  may  submit  written 
comments  in  response  to  this 
preliminary  rescission.  Case  briefs  must 
be  submitted  within  30  days  after  the 
date  of  publication  of  this  notice  and 
rebuttal  briefs,  limited  to  arguments 
raised  in  the  case  briefs,  must  be 
submitted  no  later  than  7  days  after  the 
time  limit  for  filing  case  briefs.  Case  and 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  351.303(f). 

This  administrative  review  and  notice 
is  published  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

Dated:  May  27.  2003. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  03-14039  Filed  6-3-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  052303E] 

Taking  of  Marine  Mammals  incidental 
to  Commercial  Fishing  Operations;  ' 
Atlantic  loirge  Whale  Take  Reduction 
Plan  (ALWTRP) 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Notice. 

SUMMARY:  The  Assistant  Administrator 
for  Fisheries  (AA).  NOAA,  announces 
that  lobster  trap/pot  and  anchored 
gillnet  fishermen  are  requested  to 
remove  on  a  voluntary  basis  their  gear 
from  an  area  totaling  approximately  925 
square  nautical  miles  (nm2)  (1.714 
km2),  northeast  of  Cape  Cod,  MA.  for  15 
days.  These  fishermen  are  also  asked 
not  to  set  additional  gear  during  this 
period.  The  purpose  of  this  action  is  to 
provide  protection  to  an  aggregation  of 
North  Atlantic  right  whales  (right 
whales). 

DATES:  Effective  beginning  at  0001  hours 
May  29.  2003.  through  2400  hours  June 
13.  2003. 

ADDRESSES:  Copies  of  the  proposed  and 
final  Dynamic  Area  Management  rules. 
Environmental  Assessment  (EA), 
Atlantic  Large  Whale  Take  Reduction 
Team  (ALWTRT)  meeting  summaries, 
and  progress  reports  on  implementation 
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of  the  ALWTRP  may  also  be  obtained  by 
writing  Diane  Borggaard,  NMFS/ 
Northeast  Region.  One  Blackburn  Drive. 
Gloucester,  MA  01930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Borggaard,  NMFS/Northeast 
Region,  978-281-9328;  or  Kristy  Long, 
NMFS,  Office  of  Protected  Resources, 
301-713-1401. 

SUPPLEMENTARY  INFORMATION:  Electroaic 
Access.  Several  of  the  background 
documents  for  the  ALWTRP  and  the 
take  reduction  planning  process  can  be 
downloaded  from  the  ALWTRP  web  site 
at  http://www.nero.nmfs.gov/whaletrp/. 

Background 

The  ALWTRP  was  developed 
pursuant  to  section  118  of  the  Marine 
Mammal  Protection  Act  (MMPA)  to 
reduce  the  incidental  mortality  and 
serious  injury  of  four  species  of  whales 
(right,  fin,  humpback,  and  minke)  due  to 
incidental  interaction  with  commercial 
fishing  activities.  The  ALWTRP, 
implemented  through  regulations 
codified  at  50  CFR  229.32,  relies  on  a 
combination  of  fishing  gear 
modifications  and  time/area  closures  to 
reduce  the  risk  of  whales  becoming 
entangled  in  commercial  fishing  gear 
(and  potentially  suffering  serious  injury 
or  mortality  as  a  result). 

On  January  9,  2002,  NMFS  published 
the  final  rule  to  implement  the 
ALWTRP's  Dynamic  Area  Management 
(DAM)  program  (67  FR  1133).  The  DAM 
program  provides  specific  authority  for 
NMFS  to  restrict  temporarily  on  an 
expedited  basis  the  use  of  lobster  trap/ 
pot  and  anchored  gillnet  fishing  gear  in 
areas  north  of  40°  N.  lat.  to  protect  right 
whales.  Under  the  DAM  program, 
NMFS  may:  (1)  require  the  removal  of 
all  lobster  trap  and  anchored  gillnet 
fishing  gear  for  a  15-day  period;  (2) 
allow  lobster  trap  and  anchored  gillnet 
fishing  within  a  DAM  zone  with  gear 
modifications  determined  by  NMFS  to 
sufficiently  reduce  the  risk  of 
entanglement;  and/or  (3)  issue  an  alert 
to  fishermen  requesting  the  voluntary 
removal  of  all  lobster  trap  and  anchored 
gillnet  gear  for  a  15-day  period,  and 
asking  fishermen  not  to  set  any 
additional  gear  in  the  DAM  zone  during 
the  15-day  period. 

A  DAM  zone  is  triggered  when  NMFS 
receives  a  reliable  report  from  a 
qualified  individual  of  three  or  more 
right  whales  sighted  within  an  area  (75 
nm2  (139  km2))  such  that  right  whale 
density  is  equal  to  or  greater  than  0.04 
right  whales  per  iun2  (1.85  km2).  A 
qualified  individual  is  an  individual 
ascertained  by  NMFS  to  be  reasonably 
able,  through  training  or  experience,  to 
identify  a  right  whale.  Such  individuals 


include,  but  are  not  limited  to,  NMFS 
staff,  U.S.  Coast  Guard  and  Navy 
persoimel  trained  in  whale 
identification,  scientific  research  siuvey 
personnel,  whale  watch  operators  and 
naturalists,  and  mariners  trained  in 
whale  species  identification  through 
disentanglement  training  or  some  other 
training  program  deemed  adequate  by 
NMFS.  A  reliable  report  would  be  a 
credible  right  whale  «ighting. 

On  May  18,  2003.  NMFS  Aerial 
Survey  Team  reported  a  sighting  of  3 
right  whales  in  the  proximity  of  42°  13' 
N  latitude  and  69°  37'  W  longitude.  This 
position  lies  northeast  of  Cape  Cod.  MA. 
in  an  area  called  Wilkinson  Basin.  Thus, 
NMFS  has  received  a  reliable  report 
from  a  qualified  individual  of  the 
requisite  right  whale  density  to  trigger 
the  DAM  provisions  of  the  ALWTRP. 

Once  a  DAM  zone  is  triggered.  NMFS  , 
determines  whether  to  impose 
restrictions  on  fishing  and/or  fishing 
gear  in  the  zone.  This  determination  is 
based  on  the  following  factors, 
including  but  not  limited  to:  the 
location  of  the  DAM  zone  with  respect 
to  other  fishery  closure  areas,  weather 
conditions  as  they  relate  to  the  safety  of 
human  life  at  sea,  the  type  and  amount 
of  gear  already  present  in  the  area,  and 
a  review  of  recent  right  whale 
entanglement  and  mortality  data. 

Because  the  Seasonal  Area 
Management  (SAM)  East  zone  overlaps 
a  portion  of  the  DAM  zone,  this  area  is 
excluded  the  DAM  zone. 

NMFS  has  reviewed  the  factors  and 
management  options  noted  above 
relative  to  the  DAM  under 
consideration.  NMFS  requests  the 
voluintary  removal  of  lobster  trap/pot 
and  anchored  gillnet  gear  and  asks 
lobster  trap/pot  and  anchored  gillnet 
fishermen  not  to  set  any  new  gear  in  this 
area  during  the  1 5-day  restricted 
period.  The  DAM  zone  is  boiind  by  the 
following  coordinates: 

42°33'N.  69°56'W  (NW  Corner) 

42°33'N.  69°24'W 

41°55'N,  69°24'W 

41°55'N,  69°56'W 

NMFS  requests  voluntary  action 
within  the  DAM  zone  because  t)f  the 
minimal  amount  of  fishing  gear  in  these 
waters  during  this  time  of'year  and, 
based  on  what  we  know  about  right 
Vvhale  migration,  the  animals  should  be 
moving  into  other  protected  areas  such 
as  the  SAM  East  zone  and  the  Great 
South  Channel  Critical  Habitat.  The 
request  for  removal  of  ;gear  and  no 
setting  of  additional  gear  will  be  in 
effect  beginning  at  0001  hours  May  29, 
2003,  through  2400  hours  June  13,  2003, 
unless  terminated  sooner  or  extended  by 
NMFS,  through  another  notification  in 
the  Federal  Register. 


The  request  for  voluntary  action  will 
be  announced  to  state  officials, 
fishermen,  Atlantic  Large  Whale  Take 
Reduction  Team  (ALWTRT)  members, 
and  other  interested  parties  through  e- 
mail,  phone  contact,  NOAA  website, 
and  other  appropriate  media 
immediately  upon  filing  with  the 
Federal  Register. 

Classification 

In  accordance  with  section  118(f)(9)  of 
the  MMPA,  the  Assistant  Administrator 
for  Fisheries(AA)  has  determined  that 
this  action  is  necessary  to  implement  a 
take  reduction  plan  to  protect  North 
Atlantic  right  whales. 

This  action  falls  within  the  scope  of 
alternatives  and  impacts  analyzed  in  the 
Final  EA  prepared  for  the  ALWTRP's 
DAM  program.  Further  analysis  under 
the  Nation?.!  Environmental  Policy  Act 
(NEPA)  is  not  r&quired. 

NMFS  determinea  that  the  regulations 
establishing  the  DAM  program  and 
actions  such  as  this  one  taken  pursuant 
to  those  regulations  are  consistent  to  the 
maximum  extent  practicable  with  the 
enforceable  policies  of  the  approved 
coastal  management  program  of  the  U.S. 
Atlantic  coastal  states.  This 
determination  was  submitted  for  review 
by  the  responsible  state  agencies  under 
section  307  of  the  Coastal  Zone 
Management.  Act.  Following  state 
review  of  the  regulations  creating  the 
DAM  program,  no  state  disagreed  with 
NMFS'  conclusion  that  the  DAM 
program  is  consistent  to  the  maximum 
extent  practicable  with  the  enforcealjle 
policies  of  the  approved  coastal 
management  program  for  that  state. 

The  DAM  program  under  which 
NMFS  is  taking  this  action  conteiins 
policies  with  federalism  implications 
warranting  preparation  of  a  federalism 
assessment  under  Executive  Order 
13132.  Accordingly,  in  October  2001, 
the  Assistant  Secretary  for 
Intergovernmental  and  Legislative 
Affairs,  EK3C,  provided  notice  of  the 
DAM  program  to  the  appropriate  elected 
officials  in  states  to  be  affected  by 
actions  taken  pursuant  to  the  DAM 
program.  Federalism  issues  raised  by 
state  officials  were  addressed  in  the 
final  rule  implementing  the  DAM 
program.  A  copy  of  the  federalism 
Summary  Impact  Statement  for  that 
final  rule  is  available  upon  request 
(ADDRESSES). 

The  rule  implementing  the  DAM 
program  has  been  determined  to  be  not 
significant  under  Executive  Order 
12866. 

Authority:  16  U.S.G.  1361  et  seq.  and  50 
CFR  229.32(g)(3) 
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Dated:  May  28.  2003. 
John  Oliver, 

Deputy  Assistant  Administrator  for 
Operations.  National  Marine  Fisheries 
Service. 

[FR  Dot.  03-13913  Filed  5-29-03;  4:39  pml 

HLLMQ  COOe  3510-22-8 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Adminisration 

[I.D.  0528030] 

Taking  and  importing  Marine 
Mammals;  Talcing  Marine  Mammals 
Incidental  to  Roclcet  Launches 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  issuance  of  a  letter  of 

authorization. 

SUMMARY:  In  accordance  with  the 
Marine  Mammal  Protection  Act 
(MMPA).  as  amended,  and 
implementing  regulations,  notification 
is  hereby  given  that  an  authorization  for 
June  1,  2003  through  December  31,  2003 
to  take  small  numbers  of  seals  and  sea 
lions  has  been  issued  to  the  30th  Space 
Wing.  U.S.  Air  Force. 
ADDRESSES:  The  letter  of  authorization 
and  supporting  documentation  are 
available  for  review  during  regular 
business  hours  in  the  following  offices: 
Office  of  Protected  Resources,  NMFS. 
1315  East- West  Highway.  Silver  Spring, 
MD  20910,  and  the  Southwest  Region, 
NMFS,  501  West  Ocean  Boulevard. 
Suite  4200.  Long  Beach,  CA  90802. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Skrupky.  Office  of  Protected 
Resources.  NMFS.  (301)  713-2322,  or 
Christina  Fahy,  NMFS,  (562)  980-4023. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  101(a)(5)(A)  of  the  MMPA  (16 
U.S.C.  1361  et  seq.)  directs  NMFS  to 
allow,  on  request,  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  regulations  are  issued. 
Under  the  MMPA,  the  term  "taking" 
means  to  harass,  hunt,  capture,  or  kill  or 
to  attempt  to  harass,  hunt,  capture  or 
kill  marine  mammals. 

Permission  may  be  granted  for  periods 
up  to  5  years  if  NMFS  finds,  after 
.  notification  and  opportunity  for  public 
Comment,  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 


stock(s)  of  marine  mammals  and  will 
not  have  an  unmitigable  adverse  impact 
on  the  availability  of  the  species  or 
stock(s)  for  subsistence  uses.  In 
addition,  NMFS  must  prescribe 
regulations  that  include  permissible 
methods  of  taking  and  other  means 
effecting  the  least  practicable  adverse 
impact  on  the  species  and  its  habitat 
and  on  the  availability  of  the  species  for 
subsistence  uses,  paying  particular 
attention  to  rookeries,  mating  grounds, 
and  areas  of  similar  significance.  The 
regulations  m\ist  include  requirements 
pertaining  to  the  monitoring  and 
reporting  of  such  taking.  Regulations 
governing  the  taking  of  seals  and  sea 
lions  incidental  to  missile  and  rocket 
launches,  aircraft  flight  test  operations,  • 
and  helicopter  operations  at  Vandenberg 
Air  Force  Base,  CA  were  published  on 
March  1,  1999  (64  FR  9925),  and  remain 
in  effect  until  December  31,  2003. 

Issuance  of  this  letter  of  authorization 
is  based  on  a  finding  that  the  total 
takings  will  have  no  more  than  a 
negligible  impact  on  the  seal  and  sea 
lion  populations  off  the  Vandenberg 
coast  and  on  the  Northern  Channel 
Islands., 

Dated:  May  28.  2003. 
Laurie  K.  Allen, 

Acting  Director.  Office  of  Protected  Resources. 

National  Marine  Fisheries  Service 

|FR  Doc.  0.1-13919  Filed  6-.3-03;  8:45  am] 

BILLING  COOE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.0.  053003A] 

Caribbean  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Caribbean  Fishery 
Management  Council  (Council)  and  its 
Administrative  Committee  will  hold 
meetings. 

DATES:  The  meetings  will  be  held  on 
June  18-20.  2003.  See  SUPPLEMENTARY 
INFORMATION  for  specific  dates  and 
times. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Buccaneer  Hotel,  #7  Estate  Shoys, 
Christiansted.  St.  Croix.  USVI. 

FOR  FURTHER  INFORMATION  CONTACT: 
Caribbean  Fishery  Management  Council, 
268  Munoz  Rivera  Avenue,  Suite  1108, 


San  Juan,  Puerto  Rico  00918-1920, 
telephone:  (787)  766-5926. 
SUPPLEMENTARY  INFORMATION:  The 
Council  will  convene  on  Wednesday, 
Junel8th,  2003,  from  9  a.m.  to  4  p.m., 
and  the  Administrative  Committee  will 
meet  from  4:15  p.m.  to  5:30  p.m.  The 
Council  will  reconvene  on  Thursday, 
June  19,  2003,  from  9  a.m.  to  5  p.m., 
approximately,  and  Friday,  June  20, 
2003,  from  9  a.m.  to  5  p.m.  The  Council 
will  hold  its  11 2th  regular  public 
meeting  to  discuss  the  items  contained 
in  the  following  agenda: 

June  28,  2003 


9  a.m.  -  4  p.m. 

Call  to  Order 

Adoption  of  Agenda 

Consideration  of  111th  Council 
Meeting  Verbatim  Minutes 

Executive  Director's  Report 

Queen  Conch  Geographic  Information 
System  (CIS)  -  Dr.  M.  Barreto 

Culebra's  Marine  Reserve  Survey  -  Dr. 
Edwin  Hernandez 

Updates 

-Marine  Conservation  District  (MCD) 
Mapping  Project  -  Jose  Rivera 

-MCD  Photographic  Survey  -  Graciela 
Garcia-Moliner 

-Hydro-acoustic  Survey  -  Jose  Rivera 
and  Aida  Rosario 

-West  Coast  of  Puerto  Rico  Side  Scan 
Sonar  Projects  -  Aida  Rosario 

Essential  Fish  Habitat-  Draft 
Environmental  Impact  Statement  (EFH- 
DEIS)  -  Bob  Trumble 

4:15  p.m.  -  5:30  p.m. 

Administrative  Committee  Meeting 
-Advisory  Panel  (AP)/Scientific  and 

Statistical  Committee/Habitat  AP 

Membership 

-Budget:  2002,  2003,  2004-5 
-Queen  Conch  Initiative — Projects  for 

Education  and  Scientific  Literature 
-Personnel  Issues  and  Statement  of 

Organization  Practices  and  Procedures 
-Other  Business 

June  19.  2003 

9  a.m.  -  5  p.m. 

EFH/DEIS  Continuation  of  Discussio 
-Schedule  for  the  submission  of  EFH/ 
DEIS 

June  20,  2003 

9  a.m.  -  12  noon 

NOAA  Fisheries  2003  Constituents 
Session  -  Dr.  W.  Hogarth 

1  p.m.  to  5  p.m. 

Enforcement 
-Federal  Government 
-Puerto  Rico 
-U.S.  Virgin  Islands 


\ 


Federal  Register / Vol,  68,  No.  107 / Wednesday,  June  4,  2003 /Notices 


33477 


-U.S.  Coast  Guard 

Administrative  Committee 
Recommendations 

Meetings  Attended  by  Council 
Members  and  Staff 

Other  Business 

Next  Council  Meeting 

The  meetings  are  open  to  the  public, 
and  will  be  conducted  in  English. 
Fishers  and  other  interested  persons  are 
invited  to  attend  and  participate  with 
oral  or  written  statements  regarding 
agenda  issues. 

Although  non-emergency  issues  not 
contained  ir^this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
For  more  information  or  request  for  sign 
language  interpretation  and/other 
auxiliary  aids,  please  contact  Mr. 
Miguel  A.  Rolon,  Executive  Director, 
Caribbean  Fishery  Management  Council, 
268  Munoz  Rivera  Avenue,  Suite  1108, 
San  Juan,  Puerto  Rico,  009i8-2577, 
telephone:  (787)  766-5926,  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  May  30.  2003. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Ser\'ice. 
[FR  Doc.  03-14042  Filed  6-3-03;  8:45  am] 

BILLING  CODE  35tO-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  052703E] 

New  England  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its  Mid- 
Atlantic  Plans  and  Habitat  Oversight  , 
Committee  in  June,  2003  to  consider 
actions  affecting  New  England  fisheries 


in  the  exclusive  economic  zone  (EEZ). 
Recommendations  from  these  groups 
will  be  brought  to  the  full  Council  for 
formal  consideration  and  action,  if 
appropriate. 

DATES:  The  meetings  will  be  held  on 
June  17  and  18.  2003.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times. 

ADDRESSES:  The  meetings  will  be  held  at 
The  Village  Inn,  1  Beach  Street, 
Narragansett,  RI  02882;  telephone:  (401) 
783-6767. 

Council  address:  New  England 
Fishery  Management  Council,  50  Water 
.Street,  Mill  2,  Newburyport,  MA  01950. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council; 
(978) 465-0492. 
SUPPLEMENTARY  INFORMATION: 

Meeting  Dates  and  Agendas 

Tuesday,  June  1 7,  2003  at  9:30  a.m.- 
Mid-Atlantic  Plans  Committee  Meeting. 

The  committee  will  review  and 
develop  a  position  to  be  taken  by  the 
New  England  Council  regarding 
upcoming  amendments  in  the  Mid- 
Atlantic  region.  They  will  recommend 
measures  for  Amendment  9  and 
Amendment  10  to  the  Atlantic 
Mackerel,  Squid  and  Butterfish  Fishery 
Management  Plan  (FMP). 

Wednesday,  June  18.  2003  at  9:30 
a.m.-Habitat  Oversight  Committee 
Meeting. 

The  Committee  will  review  the  gear 
specific  alternatives  for  minimizing 
adverse  effects  on  monkfish  Essential 
Fish  Habitat  (EFH)  in  Amendment  2  to 
the  Monkfish  FMP.  They  will  review  the 
information  prepared  by  the  EFH 
Technical  Team  on  the  presence  of 
deep-sea  corals  in  the  North  Atlantic 
region  and  the  possible  interaction 
between  the  monkfish  fisher,".  Also  on 
the  agenda  will  be  the  review  the  draft 
workplan  for  the  Omnibus  Habitat 
Amendment  #2. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  maj'  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  forsign  language 


interpretation  or  other  auxiliary'  aids 
should  be  directed  to  Paul  J.  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to, 
the  meeting  dates. 

Dated:  May  29.  2003. 
Matteo  J.  Milazzo,  _  ' 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 

|FR  Doc.  03-13920  Filed  6-3-03:  8:45  am] 

WLUNG  COOE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  052703G] 

Marine  Mammals;  File  Nos.  782-1702, 
782-1708,  782-1719,  and  358-1585-02 

AGENCY:  National  Marine  Fisheries 

Ser\'ice  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  applications  for 

permits  and  application  for  permit 

amendment. 

SUMMARY:  Notice  is  hereby  given  that 
the  following  applicants  have  applied  in 
due  form  for  a  permit  or  permit 
amendment  to  take  marine  mammals  for 
purposes  of  scientific  research: 

File  Nos.  782-1702.  -1708.  and  -1719 
-  National  Marine  Fisheries  Service 
[NMFS],  National  Marine  Mammal 
Laborator>'  [NMML].  7600  Sand  Point 
■Wav,  N.E.  Seattle.  WA  98115:  and 

File  No.  358-1585-02  -  Alaska 
Department  of  Fish  and  Game  (ADF&G). 
Division  of  Wildlife  Conservation.  P.O. 
Box  25536,  Juneau.  AK  99802-5526. 
DATES:  Written  or  telefaxed  comments 
on  the  new  applications  and 
amendment  requegt  must  be  received  on 
or  before  July  7.  2003. 
ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits.  Conservation  and  Education 
Division,  Office  of  Protected  Resources. 
NMFS,  1315  East-West  Highway,  Room 
13705.  Silver  Spring.  MD  20910;  phone 
(301)713-2289; -fax  (301)713-0376;  and 

Assistant  Regional  Administrator  for 
Protected  Resources,  Northwest  Region, 
NMFS,  7600  Sand  Point  Way  NE,  BIN 
C15700.  Bldg.  1.  Seattle.  WA  98115- 
0700;  phone  (206)526-6150;  fax 
(206)526-6426;      • 

Assistjmt  Regional  Administrator  for 
Protected  Resources,  Alaska  Region. 
NMFS.  P.O.  Box  21668.  Juneau,  AK 
99802-1668;  phone  (907)586-7235;  fax 
(907)586-7012; 

Assistant  Regional  Administrator  for 
Protected  Resources,  Southwest  Region. 
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NMFS,  501  West  Ocean  Blvd..  Suite 
4200,  Long  Beach.  CA  90802-4213; 
phone  (562)980-4020;  fax  (562)980- 
4027.  Only  Files  782-1708  and  782- 
1719  are  available  in  the  Southwest 
Region. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson.  Carrie  Hubard,  or  Amy 
Sloan  301/713-2289.  or  email: 
Ruth.Johnson@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

subject  permits  and  amendment  are 
requested  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  (MMPA;  16  U.S.C.  1361  et 
seq.),  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216).  the 
Endangered  Species  Act  of  1973.  as 
amended  (ESA;  16  U.S.C.  1531  et  seq.]. 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
and  threatened  species  (50  CFR  222- 
227),  and  the  Fur  Seal  Act  of  1966.  as 
amended  (16  U.S.C.  1151  et  seq.). 

Applications  for  Permit 

The  NMML  has  submitted  three 
applications  to  take  marine  mammals 
for  scientific  research. 

(1)  Application  782-1702  -  NMML 
proposes  to  conduct  aerial,  ground  and 
boat  surveys  of  pinnipeds;  capture  and 
release  of  harbor  seals  [Phoca  vitulina), 
California  sea  lions  [Zalophus 
califomianus),  Steller  sea  lions 
(Eumetopias  jubatus],  and  northern 
elephant  seals  (Mirounga  angustimstris). 
Aerial,  ground  and  boat  surveys  are 
proposed  annually  for  stock  assessment 
of  these  species.  Capture  and  release  of 
harbor  seals  will  include  tagging  and 
branding  for  long  term  identification  of 
individuals  for  information  on 
reproductive  success,  survival,  and 
longevity;  blood  sampling  for  disease 
screening:  blubber  biopsy  for 
contaminant  analysis;  tissue  sampling 
for  genetics  and  for  fatty  acid  analysis; 
some  seals  will  be  instrumented  with 
VHF  radio  transmitters  and/or  Time- 
Depth  Recorders  (TDR)  or  satellite  tags 
or  sonic  tags  to  document  movements, 
activity  and  foraging  patterns.  Capture 
and  release  of  California  sea  lions  will 
include  tagging  and  branding  for  long- 
term  identification  of  individuals  to 
determine  predation  rates  on 
endangered  salmonids;  blood  sampling 
for  disease  screening;  blubber  biopsy  for 
contaminant  analysis:  and 
instrumentation  with  VHF  radio 
transmitters,  TDRs.  or  satellite  tags  to 
document  movements  and  migration 
rates.  Capture  and  release  of  Steller  sea 
lions  will  include  tagging  and  branding 
for  long-term  identification  of 
individuals  to  determine  predation  rates 


on  endangered  salmonids;  blood 
sampling  for  disease  screening;  tissue 
sampling  for  genetic  analysis  and 
instrumentation  with  VHF  radio 
transmitters.  TDRs.  or  satellite  tags  to 
document  movements  and  migration 
rates.  Tagging  of  northern  elephant  seals 
will  document  survival,  movements, 
and  site  fidelity.  In  addition,  scat  will  be 
collected  from  harbor  seal.  California 
sea  lion,  and  Steller  sea  lion  haulout 
areas  for  food  habits  analysis.  Activities 
will  occur  in  the  States  of  Washington. 
Oregon  and  California. 

(2)  Application  782-1 708  -  NMML 
proposes  to  take  Northern  fur  seals 
during  scientific  research.  Seals  will  be 
captured,  tagged,  sampled  and  annual 
censuses  will  be  conducted.  All  of  this 
work  is  essential  for:  (1)  monitoring  the 
status  and  trends  of  the  northern  fur  seal 
population.,  (2)  evaluating  the  condition 
of  animals  from  each  cohort  (health  and 
strength  of  year-class),  (3)  monitoring 
the  diet,  and  (4)  documenting  the 
movement  patterns,  foraging  behavior, 
and  essential  foraging  habitat  of  various 
age  and  sex  classes  of  fur  seals.  This  is 

a  continuation  of  work  authorized  in 
Permit  No.  782-1455.  The  information 
collected  under  this  permit  will  be 
important  for  assessing  the  recovery  of 
this  depleted  species  and  for  evaluating 
management  actions. 

(3)  Application  782-1719  -  NMML  is 
requesting  authority  to  take  marine 
mammals  during-MMPA  mandated 
stock  assessment  activities.  NMML 
proposes  to  conduct  Level  B  harassment 
during  overflights,  vessel-based 
observations,  and  approaches  for 
photography,  and  by  Level  A 
harassment  when  doing  biopsy 
sampling  or  tagging.  This  permit 
application  is  divided  into  three 
Projects:  Project  I  is  specifically  for 
aerial  surveys,  including  circling 
animals  for  making  identifications.    • 
counts,  or  photography;  Project  II  covers 
vessel  surveys,  including  transects  and 
approaches  for  photography  and 
biopsies;  Project  III  is  in  regard  to 
tagging  through  remote  deployment  (via 
crossbow,  gun,  or  pole)  or  capture, 
holding  and  release. 

Amendment  request 

The  ADF&G  requests  an  amendment 
to  permit  358-1585-02  to  conduct  the 
following  activities  on  harbor  seals:  (1) 
permanently  mark  (hot  brand)  all  female 
seals  that  receive  VHF  implants  to 
enable  identification  from  a  distance, 
without  disturbance,  to  determine 
whether  a  radio-tagged  female  has  a 
pup;  (2)  place  PIT  tags  in  all  live- 
captured  seals  to  identify  recaptured 
individuals  while  in  the  field  to  ensure 
that  historic  data  are  compared  with 


subsequent  samples  for  those 
individuals  to  assess  changes  in  health 
or  contaminant  loads  over  time;  (3) 
conduct  transrectal  ultrasound  to 
diagnose  pregnancy  in  seals,  a 
technique  that  has  been  safely  used  in 
domestic  and  wild  ungulates  for  several 
decades;  (4)  attach  small  sonic  depth 
tags  to  seal  pelage  to  facilitate  real-time 
tracking  of  seal  foraging  behavior  while 
simultaneously  conducting  acoustical 
surveys  of  prey  availability;  and  (5) 
attach  an  Underwater  Timed  Picture 
Recorder  (UTPR),  equipped  with  a  time 
depth  recorder,  to  some  seal»  for  24- 
hour  periods.  These  data  will  be  used  in 
a  study  of  optimal  foraging  behavior 
under  predation  risk  and  will  allow 
acquisition  of  detailed  dive  data  to 
predict  the  probability  of  encounter 
with  predators  for  different  age  classes 
of  seals;  from  the  video  data,  prey 
selection,  and  pursuit  and  handling 
times  can  be  readily  calculated. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  these 
applications  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  May  .30.  2003. 
Stephen  L.  Leathery. 

Chief,  Permits.  Conservation  and  Education 
Division.  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
[FR  Doc.  03-14041  Filed  6-3-03:  8:45  am] 

8ILUNG  CODE  3510-22-S 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Agency  Information  Collection 
Activities:  Notice  of  intent  To  Renew 
Collection  3038-0019,  Stocks  of  Grain 
In  Licensed  Warehouses 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  Commodity  futures 
Trading  Commission  ("the 
Commission")  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995 
(PRA).  44  U.S.C.  3501  et  seq.,  Federal 
agencies  are  required  to  publish  notice 
in  the  Federal  Register  concerning  each 
proposed  collection  of  information,  and 
to  allow  60  days  for  comment  in' 
response  to  the  notice.  This  notice 
solicits  comments  on  requirements 
relating  to  information  collected  to 
assist  the  Commission  in  the  prevention 
of  market  manipulation. 
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DATES:  Comments  must  be  submitted  on 
or  before  August  4.  2003. 
ADDRESSES:  Comments  may  be  mailed  to 
Judith  E.  Payne,  Division  Economic 
Analysis,  U.S.  Commodity  Futiu-es 
Trading  Commission,  1155  21st  Street 
NW.,  Washington,  DC  20581. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  E.  Payne,  (2t)2)  418-5268;  FAX 
(202)  418-5527;  email:  jpayne@cftc.gov. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA,  Federal  agencies  must  obtain 
approval  from  the  Office  of  Management 
and  Budget  (OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA,  44 
U.S.C.  3506(c)(2)(A),  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 


proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  the  Comitiission  is 
publishing  notice  of  the  proposed 
collection  of  information  listed  below. 

With  respect  to  the  following 
collection  of  information,  the 
Commission  invites  comments  on: 

•  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  will  have  a  practical  use; 

•  The  accuracy  of  the  Commission's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

•  Ways  to  enhance  the  quality  of. 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and 

•  Ways  to  minimize  the  burden  of 
collection  of  information  on  those  who 

Estimated  Annual  Reporting  Burden 


are  to  respond,  including  through  the 
use  of  appropriate  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic  submission  of  responses. 

Stocks  of  Grain  in  Licensed 
Warehouses.  OMB  Control  No.  3038- 
0019 — Extension 

Under  Commission  Rule  1.44.  17  CFR 
1.44.  contract  markets  must  require 
operators  of  warehouses  regular  for 
delivery  to  keep  records  on  stocks  of 
commodities  and  make  reports  on  call 
by  the  Commission.  The  rule  is 
designed  to  assist  the  Commission  in 
prevention  of  market  manipulation  and 
is  promulgated  pursuant  to  the 
Commission's  rulemaking  authority 
contained  in  section  5a  of  the 
Conmiodity  Exchange  Act.  7  U.S.C.  7a. 

The  Commission  estimates  the  burden 
of  this  collection  of  information  as 
follows: 


17  CFR  section 

Annual,  num- 
ber of 
respondents 

Frequency  Of  response     .    "^Sf^oTef 

1 ■ —  -    .  .  1 

1°c"rl^nf/           Total  hours 
response 

17  CFR  1  42  &  143               

' 

Weekly  |           156 

1.0                       156 

There  are  no  capital  costs  or  operating 
and  maintenance  costs  associated  with 
this  collection. 

This  estimate  is  based  on  the  number 
of  exchanges  providing  such  weekly 
data  to  the  Commission  and  the  number 
of  elevator  operators  from  which  the 
exchanges  collect  the  data. 

Dated:  May  29,  2003. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  03-13984  Filed  6-3-03;  8:45  am] 
BILUNG  CODE  63S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Agency  Information  Colllection 
Activities:  Notice  of  Intent  To  Renew 
Collection  3038-0031,  Procurement 
Contracts 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("the 
Commission")  is  aimouncing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995 


(PRA).  44  U.S.C.  3501  et  seq..  Federal 
agencies  are  required  to  publish  notice 
in  the  Federal  Register  concerning  each 
proposed  collection  of  information,  and 
to  allow  60  days  for  comment  in 
response  to  the  notice.  This  notice 
solicits  cortlments  on  requirements 
relating  to  information  collected  to 
assist  the  Commission  in  the  prevention 
of  market  manipulation. 

DATES:  Comments  must  be  submitted  on 
or  before  August  4,  2003. 

ADDRESSES:  Comments  may.be  mailed  to 
Steven  A.  Grossman,  Office  of  Financial 
Management,  U.S.  Commodity  Futures 
Trading  Commission,  1155  21st  Street 
NW.,  Washington,  DC  20581. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  A.  Grossman,  (202)  418-5192; 
FAX  (202)  418-5529;  e-mail: 
sgrossman@cftc.gov. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA,  Federal  agencies  must  obtain 
approval  from  the  Office  of  Management 
and  Budget  (OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 


Section  3506(c)(2)(A)  of  the  PRA,  44 
U.S.C.  3506(c)(2)(A),  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  ofan 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  w;ith  this 
requirement,  the  Commission  is 
publishing  notice  of  the  proposed 
collection  of  information  listed  below. 

With  respect  to  the  following 
collection  of  information,  the 
Commission  invites  comments  on: 

•  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  will  have  a  practical  use; 

•  The  accuracy  of  the  Commission's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

•  Ways  to  enhance  the  quality  of. 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and 

•  Ways  to  minimize  the  burden  of 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  electronic; 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
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information  technology;  e.g.,  permitting 
electronic  submission  of  responses. 

Procurement  Contracts,  0MB  Control 
No.  3038-0031— Extension 

The  information  collection  consists  of 
procurement  activities  relating  to 


solicitations,  amendments  to 
solicitations,  requests  for  quotations, 
construction  contracts,  awards  of 
contracts,  performance  bonds,  and 
payment  information  for  individuals 


(vendors)  or  contractors  engaged  in 
providing  supplies  or  services. 

The  Commission  estimates  the  burden 
of  the  collection  of  information  as 
follows: 


Estimated  Annual  Reporting  Burden 


Annual  numt)er  of  respondents 


180 


Frequency  of  response 


Total  annual 
responses 


Hours  per 
response 


Total  hours 


Annually 


180 


360 


There  are  no  capital  costs  or  operating 
and  maintenance  costs  associated  with 
this  collection. 

This  estimate  is  based  on  the  number 
of  exchanges  providing  such  weekly/ 
data  to  the  Commission  and  the  number 
of  elevator  operators  from  which  the 
exchanges  collect  the  data. 

Dated:  May  2^).  2()0;j. 
lean  A.  Webb, 

Socrctan,'  of  the  Commission. 
\VR  DtK:.  03-1398.5  Filed  6-3-03;  8:45  am) 
BILLING  CODE  S3S1-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting  Notice 

agency:  Consumer  Product  Safety 
Commission,  Washington.  DC  20207. 

FEDERAL  REGISTER  CITATION  OF  PREVIOliS 
ANNOUNCEMENT:  Vol.  68.  No.  77. 
Tuesday,  April  22,  2003,  pages  19789- 
19790. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  10  a.m.,  Monday,  )une  9.  2003. 

CHANGES  IN  MEETING:  The  public  hearing 
on  Commission  Agenda  and  Priorities/ 
Government  Performance  and  Results 
Act  (GPRA)  for  fiscal  year  2005  is 
canceled. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-7948. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Todd  A.  Stevenson.  Office 
of  the  Secretary.  4330  East  West 
Highway,  Bethesda.  MD  20207,  (301) 
504-7923. 

Dated:  June  2.  2003. 
Todd  A.  Steven.son. 

Secretary. 

IFR  Doc.  03-14227  Filed  6-2-03;  3:06  pm) 

BILLING  CODE  635S-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Government- 
Owned  Inventions;  Available  for 
Licensing 

agency:  Department  of  the  Navy,  DoD. 
ACTION:  Notice. 


SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  available 
for  licensing  by  the  Department  of  the 
Navy. 

U.S.  Patent  Number  6.375,726  entitled 
"Corrosion  Resistant  Coatings  for 
Aluminum  and  Aluminum  AUovs", 
Navy  Case  No.  82512,  Inventors 
Matzdorf  et  al..  Issue  Date  23  April 
2002,  Patent  Cooperation  Treaty  (PCT) 
filing.//U.S.  Patent  Number  6.511,532 
entitled  "Post  Treatment  for  Anodized 
Aluminum",  Navy  Case  No.83248, 
Inventors  Matzdorf  et  al..  Issue  Date  28 
January  2003.  PCT  filing.//U.S.  Patent 
Number  6,521,029  entitled 
"Pretreatment  for  Aluminum  and 
Aluminum  Alloys",  Navy  Case  No. 
83393.  Inventors  Matzdorf  et  al..  Issue 
Date  18  Feb  2003.//U.S.  Patent  Number 
6.527.841  entitled  "Post  Treatment  for 
Metal  Coated  Substrates".  Navv  Case 
No.  83075.  Inventors  Matzdorf  e/ a/.. 
Issue  Date  4  March  2003.  PCT  filing. 

ADDRESSES:  Requests  for  data,  samples 
of  Trivalent  Chromium  Pre/Post- 
Treatment  (TCP),  panels  treated  with 
TCP.  and  inventor  interviews  should  be 
directed  to  David  Weston  (406)  994- 
7477.  dweston@montana.edu;  or  Dan 
Swanson  (406)  994-7736. 
dds@montana.edu,  TechLink,  900 
Technology  Blvd.,  Suite  A,  Bozeman, 
MT,  59718.  TechLink  is  an  authorized 
DOD  partnership  intermediary.  Requests 
should  be  made  prior  to  July  1.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Hans  Kohler.  Office  of  Research  and 
Technology  Applications.  Building  150/ 
2.  Naval  Air  Warfare  Center,  Lakehurst, 


NJ  08733-5000,  telephone  (732)  323- 
2948.  E-Mail:  Hans.Kohler@na\y.mH. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Navy  intends  to  move  expeditiously  to 
license  these  patents.  Licensing 
application  packages  are  available  from 
TechLink  and  all  applications  and 
commercialization  plans  must  be 
returned  to  TechLink  by  August  15, 
2003.  Additional  information  and 
revisions  to  applications  may  be 
requested  by  TechLink  through  August 
30,  2003.  TechLink  will  turn  over  all 
completed  applications  to  the  U.S.  Navy 
for  evaluation,  final  negotiation  and 
award  during  the  month  of  September 
2003. 

The  Navy,  in  its  decisions  concerning 
the  granting  of  licenses,  will  give  special 
consideration  to  small  business  firms, 
and  consortia  involving  small  business 
firms. 

The  Navy  intends  to  insure  that  its 
licensed  inventions  are  broadly 
commercialized  throughout  the  United 
States. 

PCT  applications  have  been  filed  for 
each  of  the  patents  as  noted  above.  The 
Navy  intends  that  licensees  interested  in 
a  license  in  Europe,  Canada.  China,  and 
Japan  will  assume  foreign  prosecution 
and  pay  the  costs  of  such  prosecution. 
(Authority:  35  U.S.C.  207.  37  CFR  Part  404) 

Dated:  May  29,  2003. 
E.F.  McDonnell, 

Major.  U.S.  Marine  Corps,  Federal  Register 
Liaison  Officer. 

IFR  Uoc.  03-13967  Filed  6-3-03:  8:45  am] 

BILUNG  CODE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  R.?gulatory 
Management  Group.  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 
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DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  7, 
2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee.  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Karen_F._Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Management  Group.  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
title;  (3)  summary  of  the  collection;  (4) 
description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
respondents  and  frequency  of 
collection;  and  (6)  reporting  emd/or 
recordkeeping  biu^den.  OMB  invites 
public  conunent. 

Dated:  May  30,  2003. 
John  D.  Tressler, 

Leader,  Regulatory  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  iias 
expired. 

Title:  Talent  Search  and  EOC 
Programs  Annual  Performance  Report 
Form  aS). 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions  (primary).  State,  local,  or 
tribal  gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1. 
Burden  Hours:  3690. 


Abstract:  Talent  Search  and  EOC 
grantees  must  submit  the  report 
annually.  The  report  provides  the 
Department  of  Educatioii  with 
information  needed  to  evaluate  a 
grantee's  performance  and  compliance 
with  program  requirements  and  to 
award  prior  experience  points  in 
accordance  with  the  program 
regulations.  The  data  collected  is  also 
aggregated  to  provide  national 
information  on  project  participants  and 
program  outcomes. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2244.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington.  DC 
20202-4651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joe  Schubart  at  his 
e-mail  address  joe.schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

Federal  Student  Aid 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  Free  Application  for  Federal 
Student  Aid  (FAFSA)  (JS). 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
household  (primary). 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  13985297. 
Burden  Hours:  7770355. 

Abstract:  Collects  identifying  and 
financial  information  from  students 
applying  for  Federal  student  aid  for 
postsecondary  education.  Used  to 
calculate  Expected  Family  Contribution 
and  determine  eligibility  for  grants  and 
loans,  under  title  IV  of  the  HEA. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2223.  When 
you  access  the  information  collection, 


click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education.  400  Maryland 
Avenue.  SW..  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joe  Schubart  at  his 
e-mail  address  joe.schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

(FR  Doc.  03-14045  Filed  6-3-03;  8:45  am] 

BILLING  COOe  4000-01-l> 


DEPARTMENT  OF  EDUCATION 

National  Board  of  the  Fund  for  the 
improvement  of  Postsecondary 
Education,  Department  of  Education 

ACTION:  Notice  of  meeting., 

SUMMARY:  This  notice  provides  the 
schedule  and  a  summary  of  the  agenda 
for  an  upcoming  meeting  of  the  National 
Board  of  the  Fund  for  the  Improvement 
of  Postsecondary  Education  (Board). 
The  notice  also  describes  the  functions 
of  the  Board.  Notice  of  this  meeting  is 
required  by  sectionlO(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
notice  is  published  less  than  1 5  days 
prior  to  the  date  of  the  meeting  due  to 
unexpected  delays  in  finalizing 
arrangements  for  the  meeting. 
DATE  AND  TIME:  June  9.  2003.  9  a.m.  to 
3:30  p.m. 

ADDRESSES:  St.  Gregor}'  Hotel,  2033  M 
Street,  NW..  Washington.  DC  20036. 
Telephone:  (202)  530-3600. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Fischer.  U.S.  Department  of 
Education,  1990  K  Stt-eet  NW., 
Washington,  IX!  20006-8544;  telephone 
(202)  502-7500;  e-mail 
donald.fischer@ed.gov. 

The  meeting  site  is  accessible  to 
individuals  with  disabilities.  An 
individual  with  a  disability  who  will 
need  an  auxiliary  aid  or  service  to 
participate  in  the  meeting  (e.g., 
interpreting  service,  assistive  listening 
device  or  materials  in  an  alternate 
format)  should  notify  the  contact  person 
listed  in  the  preceding  paragraph  as 
soon  as  possible. 
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SUPPLEMENTARY  INFORMATION:  The 

National  Board  of  the  Fund  for  the 
Improvement  of  Postsecondary 
Education  is  established  under  section 
742  of  the  Higher  Education  Act  of  1965 
(20  U.S.C.  1138a).  The  Board  is 
authorized  to  advise  the  Director  of  the 
Fund  and  the  Assistant  Secretary  for 
Postsecondarj'  Education  on  (1) 
priorities  for  the  improvement  of 
postsecondar>'  education,  including 
recommendations  for  the  improvement 
of  postsecondary  education  and  for  the 
evaluation,  dissemination,  and 
adaptation  of  demonstrated 
improvements  in  postsecondary 
educational  practice:  and  (2)  the 
operation  of  the  Fund,  including  advice 
on  planning  documents,  guidelines,  and 
procedures  for  grant  competitions 
prepared  by  the  Fund. 

On  Monday,  June  9,  2003,  from  9  a.m. 
to  11  a.m.  and  from  12  p.m.  to  3:30  p.m., 
the  Board  will  meet  in  open  session. 
The  proposed  agenda  for  the  open 
portion  of  the  meeting  will  include 
discussions  of  the  Fund's  programs  and 
special  initiatives.  A  special  topic  of 
discussion  will  be  costs  of  higher 
education. 

On  Monday,  June  9,  2003,  from  11 
a.m.  to  12  p.m.,  the  meeting  will  be 
closed  to  the  public  for  the  purpose  of 
discussing  personnel  matters  associated 
with  the  work  of  the  Board.  This  portion 
of  the  meeting  will  be  closed  under  the 
authority  of  section  10(d)  of  the  Federal 
Advisory  Committee  Act  and 
exemptions  (2)  and  (6)  of  the 
Government  in  the  Sunshine  Act.  5 
U.S.C.  552b  (c)(2)  and  (6).  The  review 
and  discussion  of  Board  personnel 
matters  will  relate  solely  to  the  internal 
personnel  rules  and  practices  of  an 
agency,  and  may  disclose  information  of 
a  personal  nature  where  disclosure 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  if 
conducted  in  open  session. 

Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  office  of  the  Fund  for 
the  Improvement  of  Postsecondary 
Education,  6th  Floor,  1990  K  Street 
NW.,  Washington.  DC  20006-8544  from 
the  hours  of  8  a.m.  to  4:30  p.m. 

Sally  L.  Siroup. 

Assistant  Secretary.  Office  of  Postsecondary 

Education. 

[FR  Dfx:.  03-13963  Filed  6-3-03;  8:45  ami 

BILUNO  COOC  4000-01-P 


DEPARTMENT  OF  ENERGY 
Cooper  Environmental  Services,  LLC 

AGENCY:  Office  of  the  General  Counsel, 
Department  of  Energy. 

ACTION:  Notice  of  intent  to  grant 
exclusive  patent  license. 

SUMMARY:  Notice  is  hereby  given  of  an 
intent  to  grant  to  Cooper  Environmental 
Services,  LLC,  of  Portland,  Oregon,  an 
exclusive  license  to  practice  the 
invention  described  in  U.S.  Patent  No. 
6.200,816  Bl,  entitled  "Method  For 
Measuring  Particulate  And  Gaseous 
Metals  In  A  Fluid  Stream;  Device  For 
Measuring  Particulate  And  Gaseous 
Metals  In  A  Fluid  Stream."  The 
invention  is  owned  by  the  United  States 
of  America,  as  represented  by  the 
Department  of  Energy  (DOE). 
DATES:  Written  comments  or 
nonexclusive  license  applications  are  to 
be  received  at  the  address  listed  below 
no  later  than  June  19.  2003. 
ADDRESSES:  Office  of  the  Assistant 
Gennraj  (Counsel  for  Technology 
Transfer  and  Intellectual  Property,  U.S. 
Department  of  Energy.  1000 
Independence  Avenue.  SW., 
Washington,  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  J.  Marchick,  Office  of  the 
Assistant  General  Counsel  for 
Technology  Transfer  and  Intellectual 
Property,  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  6F-067,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585;  Telephone  (202) 
586-4792. 

SUPPLEMENTARY  INFORMATION:  35  U.S.C. 
209(a)  provides  the  Department  with 
authority  to  grant  exclusive  licenses  in 
Department-owned  inventions,  where  a 
determination  can  be  made,  among 
other  things,  that  granting  the  license  is 
a  reasonable  and  necessary  incentive  to 
call  forth  the  investment  capital  and 
expenditures  needed  to  bring  the 
invention  to  practical  application,  or  to 
otherwise  promote  the  invention's 
utilization  by  the  public.  The  statute 
and  implementing  regulations  (37  CFR 
part  404)  require  that  the  necessary 
determinations  be  made  after  public 
notice  and  opportunity  for  filing  wTitten 
objections. 

Cooper  Environmental  Systems,  LLC. 
of  Portland.  Oregon,  has  applied  for  an 
exclusive  license  to  practice  the 
invention  embodied  in  U.S.  Patent  No. 
6.200,816  Bl,  and  has  a  plan  for 
commercialization  of  the  invention. 

The  exclusive  license  will  be  subject 
to  a  license  and  other  rights  retained  by 
the  U.S.  Government,  and  other  terms 
and  conditions  to  be  negotiated.  DOE 


intends  to  grant  the  license,  upon  a  final 
determination  in  accordance  with  35 
U.S.C.  209.  unless,  within  15  days  of 
this  notice,  the  Assistant  General 
Counsel  for  Technology  Transfer  and 
Intellectual  Property.  Department  of 
Energy.  Washington.  DC.  20585. 
receives  in  writing  any  of  the  following, 
together  with  supporting  documents: 
.     (i)  A  statement  from  any  person 
setting  forth  reasons  why  it  would  not 
be  in  the  best  interest  of  the  United 
States  to  grant  the  proposed  license;  or 

(ii)  An  application  for  a  nonexclusive 
license  to  the  invention,  in  which 
applicant  states  that  he  already  has 
brought  the  invention  to  practical 
application  or  is  likely  to  bring  the 
invention  to  practical  application 
expeditiously. 

The  Department  will  review  all  timely 
written  responses  to  this  notice,  and 
will  grant  the  license  if,  after 
consideration  of  written  responses  to 
this  notice,  a  determination  is  made, 
that  the  license  grant  is  in  the  public 
interest. 

Issued  in  Washington,  DC.  on  May  30. 
2003. 

Paul  A.  Gottlieb. 

Assistant  General  Counsel  for  Technology 

Transfer  and  Intellectual  Property. 

|FR  Doc.  03-14027  Filed  6-3-03:  8:4.'>  am] 

BILUNO  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP03-302-000,  CP03-303- 
000.  and  CP03-304-000] 

Cheyenne  Plains  Gas  Pipeline 
Company;  Notice  of  Application 

May  28.  2003. 

Take  notice  that  on  May  20,  2003, 
Cheyenne  Plains  Gas  Pipeline  Company 
(Cheyenne  Plains).  P.O.  Box  1087, 
Colorado  Springs,  Colorado  80944.  filed 
in  Docket  No.  CP03-302-000,  CP03- 
303-000  and  CP03-304-000,  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  (NGA),  as  amended, 
and  parts  157  and  284  of  the  regulations 
of  the  Federal  Energy  Regulatory 
Commission  (Commission)  for:  (1)  A 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction, 
ownership,  and  operation  of  new 
interstate  natiu-al  gas  pipeline  facilities; 
(2)  a  blanket  certificate  of  public 
convenience  and  necessity  authorizing 
Cheyenne  Plains  to  provide  open-access 
transportation  services,  with  pre-granted 
abandonment  approval;  and  (3)  a 
blanket  certificate  of  public  convenience 
and  necessity  to  construct,  operate  and/ 


Federal  Register / Vol.  68,  No.  107 /Wednesday,  June  4,  2003 /Notices 


33483 


or  abandon  certain  eligible  facilities, 
and  services  related  thereto.  Cheyenne 
Plains  is  also  requesting  approval  for  its 
proposed  recourse  rates  for 
transportation  service  and  its  Pro  Forma 
Tariff,  which  includes  the  authority  to 
enter  into  negotiated  rate  agreements.  In 
addition,  Cheyenne  Plains  requests  that 
the  Commission  make  a  Preliminary 
Determination  on  Non-Environmental 
Issues  by  November  20.  2003.  that 
includes  the  review  and  preliminary 
approval  of  various  financing,  rate  and 
tariff  provisions,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection.  This  filing  is 
available  for  review  at  the  Commission 
or  may  be  viewed  on  the  Commission's 
Web  site  at  http://www.ferc.gov  using 
the  "FERRIS"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnliiteSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659. 

Cheyeime  Plains,  a  proposed  natural 
gas  pipeline  company,  states  that  it  has 
been  formed  to  construct,  own,  and 
operate  approximately  380  miles  of  30" 
O.D.  pipeline  that  extends 
southeastward  from  interconnections 
with  Colorado  Interstate  Gas  Company 
(CIG)  and  Wyoming  Interstate  Company, 
Ltd.  at  the  Cheyenne  Hub,  located  near 
the  Colorado/Wyoming  border,  to  new 
interconnections  with  six  interstate  and " 
one  intrastate  transmission  pipeline 
systems  located  toward  the  eastern 
portion  of  the  pipeline  in  Kansas. 
Cheyenne  Plains  states  that  CIG  is  filing 
a  companion  section  7(c)  application 
with  the  Commission  seeking 
authorization  to  install  a  jumper 
compressor  unit  at  its  Cheyenne 
Compressor  Station  in  order  to  provide 
a  compression  service.  Installation  of 
this  jumper  compressor  unit  will  permft 
gas  being  delivered  from  CIG  to  meet  the 
minimum  suction  pressure 
requirements  of  the  Cheyenne  Plains 
compressors.  Accordingly,  following  an 
open  season,  Cheyenne  Plains  executed 
an  agreement  with  CIG  for  this 
compression  service. 

Any  questions  concerning  this 
application  may  be  directed  to  Robert  T. 
Tomlinson,  Director,  Regidatory  Affairs, 
Cheyerme  Plains  Gas  Pipeline  Company, 
P.O.  Box  1087,  Colorado  Springs, 
Colorado,  80944,  at  (719)  520-3788  or 
fax  (719)  667-7534;  or  to  Judy  A. 
Heineman,  Vice  President  and  General 
Counsel,  Cheyenne  Plains  Gas  Pipeline 
Company,  P.O.  Box  1087,  Colorado 
Springs,  Colorado,  80944.  at  (719)  520- 
4829  or  fax (719) 520-4898. 


There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should  file  with  the  Federcd  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426,  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Commission's 
rules  of  practice  and  procedure  (18  CFR 
385.214  or  385.211)  and  the  regulations 
under  the  NGA  (18  CFR  157.10)  by  the 
comment  date,  below.  A  person 
obtaining  party  status  will  be  placed  on 
the  service  list  maintained  by  the 
Secretary  of  the  Commission  and  will 
receive  copies  of  all  documents  filed  by 
the  applicant  and  by  all  other  parties.  A 
party  must  submit  14  copies  of  filings 
made  with  the  Commission  and  must 
mail  a  copy  to  the  applicant  and  to 
every  other  party  in  the  proceeding. 
Only  parties  to  the  proceeding  can  ask 
for  court  review  of  Commission  orders 
in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments  . 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  conmient  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Protests  and  interventions  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Comment  Date:  June  18,  2003. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  03-13988  Filed  6-3-03:  8:45  am) 

BILUNG  CODE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-301-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Application 

May  28.  2003. 

take  notice  that  on  May  20.  2003. 
Colorado  Interstate  Gas  Company  (CIG), " 
P.O.  Box  1087.  Colorado  Springs. 
Colorado  80944.  filed  in  Docket  No. 
CP03-3O1-OOO,  an  application  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act 
(NGA),  as  amended,  and  part  157  of  the 
regulations  of  the  Federal  Energy 
Regulator^'  Commission  (Commission), 
for  a  certificate  of  public  convenience 
and  necessity  authorizing  the 
construction,  ownership,  and  operation 
of  additional  compressor  facilities  at  its 
Cheyenne  Compressor  Station  located  in 
Weld  County,  Colorado.  CIG  states  that 
these  facilities  will  serve  as  "jumper" 
compression  between  CIG's  existing 
transmission  system  and  the  future 
transmission  system  of  Cheyenne  Plains 
Gas  Pipeline  Company  (Cheyenne 
Plains).'  CIG  further  explains  that, 
pursuant  to  part  154  of  the  regulations, 
CIG  seeks  approval  of  its  proposed  firm 
Cheyenne  Compression  Ser\'ice  Rate 
Schedule  CS-1  which  details  the  service 
to  be  provided  by  the  proposed  jumper 
compressor.  This  project  is  referred  to  as 
the  Cheyenne  Plains  Jumper 
Compressor  Project  (Project),  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  This  filing  is 
available  for  review  at  the  Commission 
or  may  be  viewed  on  the  Commission's 
Web  site  at  http://Mrww.ferc.gov  using 
the  "FERRIS"  link.  Enter  the  docket     ' 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
dociunent.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toU- 
ft-ee  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659. 

In  addition,  CIG  states  that  it  is 
requesting  the  Commission  make  a 
Preliminary'  Determination  on  Non- 
Environmental  Issues  by  November  20, 
2003.  that  includes  the  review  and 
preliminary  approval  of  new,  firm 
compression  service,  rate  and  tariff 
provisions. 

Any  questions  concerning  this 
application  may  be  directed  to  Robert  T. 
Tomlinson.  Director,  Regulatory-  Affairs. 


1  Contemporaneously  with  CIG's  filing.  Cheyenne 
Plains  is  submitting  its  section  7(c)  application 
requesting  the  Commission's  authority  to  construct, 
own  and  operate^ts  natural  gas  transmission 
system. 
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Colorado  Interstate  Gas  Company,  P.O. 
Box  1087,  Colorado  Springs,  Colorado, 
80944,  at  (719)  520-3788  or  fax  (719) 
667-7534;  or  to  Judy  A.  Heineman.  Vice 
•   President  and  General  Counsel, 
Colorado  Interstate  Gas  Company,  P.O. 
Box  1087,  Colorado  Springs,  Colorado, 
80944.  at  (719)  520-4829  or  fax  (719) 
-520-4898. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should  nle  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE..  Washington.  DC  20426,  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Commission's 
rules  of  practice  and  procedure  (18  CFR 
385.214  or  385.211)  and  the  regulations 
under  the  NGA  (18  CFR  157.10)  by  the 
comment  date,  below.  A  person 
obtaining  party  status  will  be  placed  on 
the  service  list  maintained  by  the 
Secretary  of  the  Commission  and  will 
receive  copies  of  all  documents  filed  by 
the  applicant  and  by  all  other  parties.  A 
party  must  submit  14  copies  of  filings 
made  with  the  Commission  and  must 
mail  a  copy  to  the  applicant  and  to 
every  other  party  in  the  proceeding. 
Only  parties  to  the  proceeding  can  ask 
for  court  review  of  Commission  orders 
in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Protests  and  interventions  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing  "  link.  The  Commission 
strongly  encourages  electronic  filings. 
If  the  Conunission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 


Comment  Date:  June  18,  2003. 

Magalw  R.  Salas. 

Secretary. 

|FR  Doc.  03-13987  Filed  6^3-03;  8:45  am] 

BILLma  COOE  6717-41-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL03-1 27-000] 

Commonwealth  Edison  Company, 
Complainant,  v.  Midwest  Generation, 
L.L.C.,  Respondent;  Notice  of 
Complaint 

May  28,  2003. 

Take  notice  that  on  May  27,  2003, 
Commonwealth  Edison  Company 
(ComEd)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Complaint  and  Request 
for  Fast  Track  Processing  against 
Midwest  Generation,  L.L.C.  (MWGen) 
pursuant  to  sections  206  and  306  of  the 
Federal  Power  Act,  16  U.S.C.  824e,  and 
rule  206  of  the  Commission's  rules  of 
practice  and  procedure,  18  CFR  385.206. 

Commonwealth  Edison  seeks  relief 
from  what  it  alleges  is  MWGen's 
violation  of  its  black  start  obligations 
under  filed  Interconnection  Agreements. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  The 
answer  to  the  complaint  and  all 
comments,  interventions  or  protests 
must  be  filed  on  or  before  the  coiimient 
date  below.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY. 
contact  (202)  502-8659.  The  answer  to 
the  complaint,  comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001  (a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Conunission  strongly  encourages 
electronic  filings. 

Comment  Date:  June  16.  2003. 

Magalie  R.  Salas. 

Secretary.  , 

[PR  Doc.  03-13990  Filed  6-3-03:  8:45  am| 
BIUJNG  COOE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PR02-10-002] 

Enogex  Inc.;  Notice  of  Compliance 
Filing 

May  28.  2003. 

Take  notice  that  on  May  22,  2003, 
Enogex  Inc.  tendered  for  filing  a  revised 
Statement  of  Operating  Conditions  in 
compliance  with  the  Commission's 
order  dated  May  9,  2003.  Enogex  Inc., 
103  FERC  1161.161  (2003). 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426.  in  accordance  with  §  385.211  of 
the  Commission's  rules  and  regulations. 
All  such  protests  must  be  filed  on  or 
before  the  protest  date  as  shown  below. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
fi-ee  at  (866)  208-3676.  or  TTY.  contact 
(202)^502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  June  3.  2003. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  03-13992  Piled  6-3-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-241-004] 

Souttiem  Star  Central  Gas  Pipeline, 
Inc.  (Formerly  Williams  Gas  Pipelines 
Central,  Inc);  Notice  of  Refund  Report 

May  28,  2003. 

Take  noticef  that  on  May  22.  2003. 
Southern  Star  Central  Gas  Pipeline.  Inc. 
(Southern  Star)  formerly  Williams  Gas 
Pipelines  Central.  Inc..  tendered  for 
filing  a  refund  report,  pursuant  to  the 
Commission's  order  issued  April  15. 
2003.  in  the  above  referenced 
proceeding,  and  Southern  Star's  report 
of  penalty  revenue  filed  April  30.  2002. 
with  subsequent  corrections  on  July  23. 
2002.  and  August  6,  2002. 

Southern  Star  states  that  the  April  15 
order  directed  Southern  Star  to  make 
refunds  within  10  days  of  the  receipt  of 
the  order.  Southern  Star  states  that  it 
made  such  refunds  on  April  25,  2003, 
and  supplied  the  identical  refund  report 
at  that  time  to  those  parties.  Southern 
Star  further  states  that  the  refund  results 
from  the  amount  of  penalty  revenue  and 
the  proposed  distribution  of  such 
revenue  collected,  for  Periods  of  Daily 
Balancing  (PODB)  in  1996  and  1997. 
pursuant  to  the  provisions  of  section  9.6 
of  the  General  Terms  and  Conditions 
(GT&C)  of  its  FERC  tariff. 

Southern  Star  states  that  a  copy  of  its 
report  filing  was  served  on  all  parties 
receiving  refunds,  jurisdictional 
customers  and  interested  state 
commissions  and  parties  appearing  on 
the  service  list  for  the  docket  number 
listed  above. 

Any  person  desiring  to  protest  said, 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  §  385.211  of 
the  Commission's  rules  and  regulations. 
All  such  protests  must  be  filed  on  or 
before  the  protest  date  as  shown  below. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnIineSupport@ferc.gov  or  toll- 


free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  Jime  3.  2003. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  03-13993  Piled  6-3-03:  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER03-93-000,  et  al.] 

Tampa  Electric  Company,  et  al.. 
Electric  Rate  and  Corporate  Filings 

May  27.  2003. 

"The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Tampa  Electric  Company,  Florida 
Power  Corporation 

[Docket  No.  EC03-93-000]    * 

Take  notice  that  on  May  23,  2003^, 
Tampa  Electric  Company  (Tampa 
Electric)  and  Florida  Power  Corporation, 
d/b/a  Progress  Energy  Florida,  Inc. 
(Florida  Power)  tendered  for  filing  a 
joint  application  requesting 
authorization  under  section  203  of  the 
Federal  Power  Act  for  the  transfer  by 
Tampa  Electric  to  Florida  Power  of  a 
2.75-mile-long  segment  of  transmission 
line  located  in  Polk  County,  Florida. 
Comment  Date:  June  13.  2003. 

2.  NRG  Power  Marketing  Inc. 

(Docket  No.  ER02-2463-O031 

Take  notice  that  on  May  22,  2003, 
NRG  Power  Marketing  Inc.,  (NRG) 
tendered  for  filing  an  affidavit  and 
accompanying  rate  model  showing  cost 
data  specific  to  Devon  Unit  Nos.  7,  8 
and  10  that  support  the  proposed  rates 
under  the  Reliability  Agreement,  dated 
August  8,  2002,  between  ISQNew 
England  Inc.,  and  Devon  Power  LLC. 
Comment  Date:  June  12,  2003. 

3.  Southern  California  Edison  Company 

(Docket  No.  ER03-142-O03J 

Take  notice  that  on  May  22.  2003, 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  with  the 
Federal  Energy  Regulatory'  Commission 
(Commission)  in  compliance  with  the 
Commission's  "Order  on  Compliance 
and  Rehearing"  issued  on  May  12,  2003, 
in  Docket  Nos.  ER03-142-001  and 
ER03-1 42-4)02,  certain  documents 


supporting  its  position  in  this 
proceeding  that  Reliability  Service  costs 
are  not  included  in  any  transmission 
service  rates  paid  by  Existing 
Transmission  Contract  customers. 

SCE  states  that  copies  of  this  filing  , 
were  served  upon  the  parties  listed  on 
the  Commission's  official  Service  List  in ' 
this  proceeding. 

Comment  Date:  June  12.  2003. 

4.  Public  Service  Company  of  New 
Hampshire 

[Docket  No.  ER03-569-001  ] 

Take  notice  that  on  May  22.  2003, 
Northeast  Utilities  Service  Company 
(NUSCO).  on  behalf  of  its  affiliate  Public 
Service  Company  of  New  Hampshire 
(PSNH),  filed  a  compliance  filing 
regarding  Original  Ser\'ice  Agreement 
No.  95  by  and  between  PSNH  and  AES 
Londonderry,  LLC  (AES)  under 
Northeast  Utilities  System  Companies' 
Open  Access  Transmission  Tariff  No.  9. 
NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  AES. 

Comment  Date:  June  12,  2003. 

5.  Deseret  Generation  &  Transmission 
Co-operative,  Inc. 

[Docket  No,  ER03-8.56-0011 

Take  notice  that  on  May  22,  2003, 
Deseret  Generation  &  Transmission  Co- 
operative, Inc..  submitted  a  correction  to 
its  informational  filing  that  was  filed  in 
Docket  No.  ER03-856-000  on  May  19. 
2003. 

Comment  Date:  June  12,  2003. 

6.  New  England  Power  Pool 

[Docket  No.  ER03-864-000) 

Take  notice  that  on  May  19,  2003, 
New  England  Power  Poor(NEPOOL) 
tendered  for  filing  with  the  Federal 
Energ\'  Regulatory  Commission 
(Commission)  an  informational  filing  to 
notify  the  Commission  that  as  of  May 
15,  2003,  NEPOOL,  ISO  New  England 
Inc.  (the  ISO)  and  NRG  Power  Marketing 
Inc.  (NRG  Power),  acting  on  behalf  of 
itself  and  several  affiliates  (the  NRG 
Affiliates  and,  together  with  NRG 
Power,  the  NRG  Participants),  entered 
into  an  extension  of  the  Weekly  Billing 
Agreement  dated  November  15,  2002, 
that  implemented  a  weekly  billing  and 
prepayment  schedule  for  the  NRG 
Participants. 

The  NEPOOL  Participants  Committee 
states  that  copies  of  these  materials  were 
served  on  the  governors  and  electric 
utility  regulatory  agencies  for  the  six 
New  England  states.  In  addition,  all 
NEPOOL  Participants  Committee 
members  have  been  furnished  with  an 
electronic  copy  of  this  filing. 

Comment  Date:  June  9,  2003. 
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7.  ICPM,  Inc. 

(Docket  No.  ER03-865-O00| 

Take  notice  that  on  May  22.  2003, 
ICPM,  Inc.  (ICPM)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  notice  of 
cancellation,  pursuant  to  18  CFR  35.15, 
giving  notice  of  cancellation  of  its 
market-based  electric  tariff  filed  with 
the  Commission. 

Comment  Date:  June  12,  2003. 

8.  NDR  Energy  Group  LLC 

I  Docket  No.  ER03-«66-O00| 

Take  notice  that  on  May  22,  2003, 
NDR  Energy  Group,  LLC  (NDR)  tendered 
for  filing  a  petition  for  acceptance  of 
NDR  Rate  Schedule  FERC  No.  1,  the 
granting  of  certain  blanket  approvals, 
including  the  authority  to  sell  electricity 
at  market-based  rates;  and  the  waiver  of 
certain  Commission  regulations. 

Comment  Date:  June  12.  2003. 

9.  PJM  Interconnection,  L.L.C. 

(Docket  No.  ER03-867-000( 

Take  notice  that  on  May  22,  2003. 
PJM  Interconnection.  L.L.C.  (PJM), 
submitted  for  filing  an  interconnection 
service  agreement  (ISA)  among  PJM. 
PPL  Susquehanna  L.L.C.  and  PPL 
Electric  Utilities  Corporation. 

PJM  requests  a  waiver  of  the 
Commission's  60-day  notice 
requirement  to  permit  an  April  24,  2003, 
effective  date  for  the  ISA.  PJM  states 
that  copies  of  this  filing  were  served 
upon  the  parties  to  the  agreements  and 
the  state  regulatory  commissions  within 
the  PJM  region. 

Comment  Date:  June  12,  2003. 

10.  Ameren  Energy  Marketing 
Company 

(Docket  No.  ER03-868-000| 

Take  notice  that  on  May  22.  2003, 
Ameren  Energy  Marketing  Company 
(AEM)  submitted  for  filing  a  power  sales 
agreement  pursuant  to  which  AEM  will 
sell  energy  to  Central  Illinois  Light 
Company  (AmerenCILCO).  AEM 
requests  an  effective  date  of  June  1 , 
2003. 

AEM  states  that  copies  of  this  filing 
have  been  served  on  AmerenCILCO  and 
on  all  affected  state  commissions. 

Comment  Date:  June  12.  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
ft-ee  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Sales, 

Secretary. 

(FR  Doc.  03-13989  Filed  6-1-^)3:  8:45  hm] 

BILLmG  COOC  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER03-323-000,  ER03-323- 
001,  ER03-323-002,  and  ER03-323-003] 

Midwest  Independent  Transmission 
System  Operator,  Inc.;  Notice  of 
Technical  Conference 

May  28.  2003. 

Take  notice  that  a  technical 
conference  will  be  held  on  Thursday, 
June  26,  2003,  at  9  a.m.  in  a  room  to  be 
determined,  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 

The  technical  conference  will  address 
the  Midwest  Independent  Transmission 
System  Operator,  Inc.'s  Market 
Mitigation  Measures,  as  proposed  in  its 
filings  in  the  above  dockets. 

Further  details  of  the  conference, 
including  the  agenda,  will  be  specified 
in  a  subsequent  notice.  All  interested 
persons  and  Staff  are  permitted  to 
attend  the  conference,  and  registration 
is  not  required. 

There  will  be  no  transcript  of  the 
conference  and  there  will  be  no 
telephone  link  communications.  For 
more  information  about  the  conference, 


please  contact  Jeffrey  Hitchings  at  (202) 
502-6042  or  jeffrey.hitchings@ferc.gov. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-13991  Filed  6-3-03;  8:45  am) 

BItJJNG  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docliet  No.  A003-7-001] 

Natural  Gas  Price  Formation;  Notice  of 
Staff  Technical  Conference  & 
Worlcshop  on  Energy  Price  Discovery 
&  Indices 

May  29.  2003. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  will  hold  a 
technical  conference  on  Tuesday,  June 
24,  2003,  at  FERC  headquarters.  888 
First  Street.  NE.,  Washington,  DC,  in  the 
Commission  Meeting  Room  (Room  2C). 
The  Commodity  Futures  Trading 
Commission  (CFTC)  and  the  National 
Association  of  Regulatory  Utility 
Commissioners  (NARUC)  are 
participating. 

At  an  April  24,  2003,  conference  on 
Natural  Gas  Price  Formation  in  this 
docket.  Commission  staff  explored 
issues  relating  to  the  sufficiency  of 
currently  collected  and  published 
•natural  gas  price  information. 
Authenticity  and  reliability  of  the  data 
and  adequacy  of  coverage  were 
discussed.  At  the  upcoming  conference 
we  intend  to  weigh  options  and 
facilitate  solutions  that  would  ensure 
accurate,  transparent  and  reliable  gas 
and  electric  price  indices. 

We  seek  consensus  on  the  best  near- 
term  option  that  will  satisfy  public 
policy  goals  in  a  timely,  effective  and 
efficient  fashion.  The  discussion  will  be 
focused  on  comparing  the  merits  of 
various  options,  including  industry 
solutions  and  solutions  involving 
regulatory  or  self-regulatory  oversight, 
and  what  would  be  required  to 
implement  each  option.  Staff  plans  to 
issue  an  options  paper  in  this  docket 
and  on  the  Conmiission's  Web  site  by 
June  13.  To  advance  public 
understanding  of  the  options,  the 
conference  will  include  panelists  to 
explain  some  of  the  less  familiar  options 
such  as  Self-Regulating  Organizations 
(SROs)  and  audited  data  hubs. 

This  one-day  meeting  will  begin  at  9 
a.m.  and  conclude  about  5  p.m.  All 
interested  parties  are  invited  to  attend. 
There  is  neither  a  registration  fee  nor 
preregistration  to  attend  this  conference. 
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We  look  forward  to  an- informative 
discussion  of  the  options  and  a 
determination  of  which  would  best 
provide  all  participants  in  the  market 
clear,  transparent,  dependable,  and 
accurate  price  signals  with  which  to 
make  informed  decisions. 

The  Capitol  Connection  offers 
coverage  of  all  open  and  special 
Commission  meetings  held  at  the 
Commission's  headquarters  live  over  the 
Internet,  as  well  as  via  telephone  and 
satellite.  For  a  fee,  you  can  receive  these 
meetings  in  your  office,  at  home,  or 
anywhere  in  the  world.  To  find  out 
more  about  Capitol  Connection's  live 
Internet,  phone  bridge,  or'satellite 
coverage,  contact  David  Reininger  or 
Julia  Morelli  at  (70^)  993-3100,  or  visit 
http://www.capitolconnection.org. 
Capitol  Connection  also  offers  FERC 
open  meetings  through  its  Washington, 
DC-area  television  service. 

The  conference  will  be  transcribed. 
Those  interested  in  obtaining  transcripts 
of  the  conference  should  contact  Ace 
Federal  Reporters  at  (202)  347-3700  or 
(800)  336-6646.  Transcripts  will  be 
made  available  to  view  electronically 
under  this  docket  number  seven 
working  days  after  the  conference. 
Anyone  interested  in  purchasing 
videotapes  of  the  meeting  should  call 
VISCOM  at  (703)  715-7999. 

We  will  issue  further  details  on  the 
conference,  including  the  Agenda  and  a 
list  of  participants,  as  plans  evolve.  For 
additional  information,  please  contact 
Saida  Shaalan  of  the  Office  of  Market 
Oversight  &  Investigations  at  202-502- 
8278  or  by  e-mail, 
Saida.Shaalan@ferc.gov. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-14019  Filed  6-3-03;  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

National  Nuclear  Security 
Administration 

Notice  of  Availability  of  the  Draft 
Supplemental  Programmatic 
Environmental  Impact  Statement  on 
Stoclcpiie  Stewardship  and 
Management  for  a  Modern  Pit  Facility 

AGENCY:  National  Nuclear  Security 
Administration,  Department  of  Energy. 
ACTION:  Notice  of  availability. 

summary:  The  Department  of  Energy's 
(DOE)  National  Nuclear  Security 
Administration  (NNSA)  is  responsible 
for  the  safety  and  reliability  of  the  U.S. 
nuclear  weapons  stockpile,  including 
production  readiness  to  maintain  that- 


stockpile.  Since  1989,  the  DOE  has  been 
without  the  capability  to  produce 
certified  plutoniiun  pits,  which  are  an 
essential  component  of  nuclear 
weapons.  The  NNSA,  the  Department  of 
Defense,  and  Congress  have  highlighted 
the  lack  of  long-term  pit  production 
capability  as  a  national  security  issue 
requiring  timely  resolution.  While  a 
small  interim  capability  is  currently 
being  established  at  the  Los  Alamos 
National  Laboratory  (LANL),  classified 
analyses  indicate  that  long-term  Support 
of  the  nuclear  stockpile,  which  is  a 
cornerstone  of  U.S.  national  security 
policy,  will  require  a  long-term  pit 
production  capability.  Accordingly,  the 
NNSA  has  prepared  a  Draft  Supplement 
to  the  Programmatic  Environmental 
Impact  Statement  (EIS)  on  Stockpile 
Stewardship  and  Management  (SSM)  for 
a  Modern  Pit  Facility  (MPF)  [hereafter, 
that  document  will  be  referred  to  as  the 
MPF  Draft  EIS],  which  is  now  available, 
in  order  to  decide:  (1)  Whether  to 
proceed  with  the  MPF;  and  (2)  if  so, 
where  to  locate  the  MPF.  This  Notice  of 
Availability  also  sets  forth  the  dates, 
times,  and  locations  for  public  meetings 
on  the  MPF  Draft  EIS. 
DATES:  NNSA  is  inviting,  comments 
related  to  the  MPF  Draft  EIS.  Comments 
should  be  submitted  by  August  5.  2003, 
and  will  assist  the  NNSA  in  finalizing 
the  MPF  Draft  EIS.  Comments  submitted 
after  August  5,  2003  will  be  considered 
to  the  extent  practicable.  Public 
meetings  to  discuss  issues  and  receive 
comments  on  the  MPF  Draft  EIS  will  be 
held  in  the  vicinity  of  sites  associated 
with  the  proposed  action,  as  well  as  in 
Washington,  DC.  The  public  meetings 
will  provide  the  public  with  an 
opportunity  to  present  comments,  ask 
questions,  and  discuss  issues  with 
NNSA  officials  regarding  the  MPF  Draft 
EIS.  The  locations,  dates,  and  times  for 
these  public  meetings  are  as  follows: 
Pantex  Site— June  26,  2003, 
7  p.m.-lO  p.m..  College  Union  Building, 
Oak  Room,  Amarillo  College, 
Washington  Street  Caqipus,  24th  and 
Jackson  Streets,  Amarillo,  TX  79178, 
(806) 371-5100. 
Carlsbad  Site,  NM— June  30,  2003.  6 
p.m.-lO  p.m.,  U.S.  Department  of 
Energy,  Carlsbad  Area  Office,  4021 
National  Parks  Highway,  Carlsbad, 
NM  88220.  (505)  234-7227. 
Los  Alamos  Site — July  1,  2003  7  p.m.- 
10  p.m..  Cities  of  Gold  Hotel, 
Highway  84/285,  Pojoaque,  NM 
87544,  (505)  455-0515. 
Nevada  Site— July  2,  2003,  7  p.m.-lO 
p.m.,  University  of  Nevada  Las  Vegas, 
4505  Maryland  Parkway,  Student 
Union  Building.  Room  201,  Las  Vegas, 
NV  89154.  (702)  895-^449. 


Savannah  River  Site— July  7.  2003,  6 
p.m.-lO  p.m.  North  Augu^ 
Communitv  Center,  495  Brookside ' 
Avenue,  North  Augusta,  SC  29841, 
(803) 441-4290. 
Washington.  DC— July  16,  2003,  10 
a.m.-l  p.m..  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Room  lE-245.  Washington,  DC 
20585,  (202J  586-5484. 
The  NNSA  will  publish  additional 
notices  on  the  dates,  times,  and 
locations  of  the  public  meetings  in  local 
newspapers  in  advance  of  the  scheduled 
meetings.  Any  necessary'  changes  will 
be  announced  in  the  local  media. 
ADDRESSES:  General  questions 
concerning  the  MPF  Draft  EIS.  including 
requests  for  the  document,  can  be  asked 
by  calling  1-800-832-0885.  ext.  65484, 
or  by  writing  to:  Mr.  Jay  Rose,  MPF  EIS 
Document  Manager,  Forrestal  Building. 
U.S.  Department  of  Energy/NNSA,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585.  Comments-can 
be  submitted  at  the  address  above;  faxed 
to:  1-202-586-5324;  e-mailed  to 
fames.Rose@nnsa.doe.gov.:  or  submitted 
via  the  World  Wide  web  at  http:// 
Virww.mpfeis.com/ .  Please  mark 
correspondence  as  "MPF  Draft  EIS 
Comments." 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  on  the  NNSA  NEPA 
process,  please  contact:  Mr.  James  J. 
Mangeno,  NNSA  NEPA  Compliance 
Officer,  NA-3.6,  Forrestal  Building.  U.S. 
Department  of  Energy/NNSA,  1000 
Independence  Avenue.  SW., 
Washington,  DC  20585;  or  telephone  1- 
800-832-0885,  ext.  68395.  For  general 
information  on  the  DOE  NEPA  process, 
please  contact:  Ms.  Carol  ^.  Borgstrom, 
Director,  Office  of  NEPA  Policy  and 
Compliance,  EH— 42,  Forrestal  Building, 
U.S.  Department  of  Energ>',  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  telephone  (202) 
586-4600,  or  leave  a  message  at  1-800- 
472-2756. 

SUPPLEMENTARY  INFORMATION:  The  MPF 
Draft  EIS  evaluates  the  environmental 
impacts  associated  with  constructing 
and  operating  a  MPF  at  the  following 
sites:  (1)  Los  Alamos  Site,  New  Mexico; 
(2)  Nevada  Test  Site;  (3)  Carlsbad  Site, 
New  Mexico;  (4)  Savaimah  River  Site, 
South  Carolina;  and  (5)  Pantex  Site, 
Texas.  The  MPF  Draft  EIS  also  evaluates 
an  upgrade  to  the  plutonium  pit 
manufacturing  capabilities  currently 
being  established  at  the  TA-55  facility 
at  LANL,  and  the  No  Action  Alternative 
of  relying  on  the  small  interim 
capability  being  established  at  LANL. 
The  MPF  Draft  EIS  evaluates  a  range  of 
pit  production  capabilities  consistent 
with  national  security  requirements. 
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Additional  NEPA  analysis  will  be 
required  for  the  specific  siting  of  such 
a  facility  snould  the  decision  be  made 
that  a  MPF  is  required.  As  identified  in 
the  MPF  Draft  EIS.  constructing  and 
operating  a  MPF  is  the  preferred 
alternative.  A  preferred  site  for  a  MPF 
has  not  vet  beert  determined,  but  will  be 
identified  in  the  MPF  Final  EIS.  i 

Issued  in  Washington.  DC  this  28lh  day  of 
May  2003. 

Everel  H.  Bfickner, 

Deputy  Administrator  for  Dttfunfc  Programs, 
l^ational  Niirlmr  St^curity  Administration. 
II  R  Doc  ((,1-14028  Filed  6-3-03:  8:45  ami 

BILUNG  COM  MS0-01-F 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreenient(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 


agreement{s)  under  the  Shi)}ping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street. 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington.  DC  20573. 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.  .011 702-001 . 

Title:  Hapag-Lloyd/Lykes  Space 
Charter  Agreement. 

Parties:  Lykes  Lines  Ltd..  LLC,  Hapag- 
Lloyd  Container  Linie  GmbH. 

Synopsis:  The  proposed  agreejnent 
modification  adds  Puerto  Rico  to  the 
geographic  scope  and  revises  the  port 
rotation  reflected  in  the  Appendix  of  the 
agreement. 

By  Order  of  the  Federal  Maritime 
Commission. 


Dated:  May  30,  2003. 
Bryant  L.  VanBrakle, 

Secrf^tary. 

IFR  Doc.  03-14051  Filed  6-3-03:  8:45  am] 

BILUNC  COOe  S730-01-F 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Reissuances 

Notice  is  hereby  given  that  the 
following  Ocean  Transportation 
Intermediary  licenses  have  been 
reissued  by  the  Federal  Maritime 
Commission  pursuant  to  section  19  of 
the  Shipping  Act  of  1984,  as  amended 
by  the  Ocean  Shipping  Reform  Act  of 
1998  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  46  CFR 
part  515. 


License  No. 


16338N 
16529N 

16731N 


Name/Address 


Brisk  International  Express.  Inc 
Newmark  S'lipping  Ltd   dtw  R 

848,  Torrance.  CA  90503 
ProvkJence  Servrces,  Inc.,  8565  NW  68  Street,  Miami,  FL  33166 


8542  NW.  66th  Street,  Miami,  FL  33166 

8  Freight  Inc.  dba  R  S  F  Inc.,  4455  Torrance  Blvd. 


Suite 


Date  reissued 


April  13,  2003. 
May  1,  2003. 

April  25,  2003. 


Dated:  May  30.  2003. 

Sandra  L.  Kusumoto. 

Director.  Bureau  of  Consumer  Complaints 
and  Licensing. 

(FK  Do<    0;»-140.'i0  Filed  6-.3-03:  8:45  am) 

BILUNG  COOe  6730-01 -F 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License 

Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
Ocean  Transportation  Intermediary 
licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  date  shown  below: 
License  Number:  18040NF. 
Name:  Brit-Am,  Logistics  Management 

Services,  Inc. 
Address:  mis  Woodstone  Way. 

Morrow.  GA  30260. 
Dale  Revoked:  May  7,  2003. 
Reason:  Failed  to  maintain  valid  bonds. 
License  Number:  17950N. 
Name:  CK  Logistics,  Inc. 
Address:  500  Sandau  Road.  Suite  600. 

San  Antonio.  TX  72816. 
Date  Revoked:  February  26.  2003. 


Reason:  Surrendered  license 

voluntarily. 
License  Number:  6064N. 
Name;  Container  Management.  Inc. 
Address:  3250  NW  North  River  Drive. 

Miami.  FL  33142. 
Date  Revoked:  May  18.  2003. 
Reason:  Failed  to  maintain  a  valid  bond. 
License  Number:  770F. 
Name:  Francesco  Parisi.  Inc.. 
Address:  C/O  George  Funaro  &  Co..  P.C. 

One  Penn  Plaza.  Suite  3515.  New 

York.  NY  10119. 
Date  Revoked:  May  22.  2003. 
Reason:  Surrendered  license 

voluntarily. 
License  Number:  16006N. 
Name.- Grand  Bell.  Inc.  dba  Grand  Bell 

Maritime  U.S.A. 
Address:  17785  Center  Court  Drive. 

Suite  260,  Cerritos,  CA  90703. 
Date  Revoked:  June  14.  2001. 
Reason:  Failed  to  maintain  a  valid  bond. 
License  Number:  8188N. 
Name:  Interocean  Transporters  Network 

Corporation. 
Address:  821  East  230th  Street.  Carson. 

CA  90745. 
Date  Revoked:  May  12.  2003. 
Reason:  Surrendered  license 

voluntarily. 
License  Number:  61 F. 
Name:  Rue  Forwarding  Company.  Inc. 
Address:  45  John  Street.  New  York.  NY 

10038. 


Date  Revoked:  May  17.  2003. 

Reason:  Failed  to  maintain  a  valid  bond. 

License  Number:  17264N. 

Name:  Trans  Atlantic  Container  Lines 

Inc. 
Address:  1200  Fuller  Road.  Bldg.  M-2. 

Suite  217.  Linden,  NJ  07036. 
Date  Revoked:  May  18.  2003. 
Reason:  Failed  to  maintain  a  valid  bond. 
License  Number:  17149N. 
Name:  Triple  Star  International  Freight 

Inc.  dba  Tagumpay  Cargo. 
Address:  31883  Alvarado  Blvd..  Union 

City.  CA  94587. 
Date  Revoked:  February  14,  2002. 
Reason:  Failed  to  maintain  a  valid  bond. 

Dated:  May  .'JO.  2003. 

Sandra  L.  Kusumoto. 

Director.  Bureau  of  Consumer  Comphints 
and  Licensing. 

IFR  Doc.  03-14052  Filed  6-3-03:  8:45  am) 

MLLMO  COOE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  license  as  a  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
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section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  part  515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
eontact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission.  Washington.  DC  20573. 

Non- Vessel  Operating  Common  Carrier 
and  Ocean  Freight  Forwarder 
Transportation  Intermediary 
Applicants 

PMK  International  LLC.  18913  8th 
Avenue  SW..  Seattle,  WA  98166. 
Officers:  Mary  E.  Kastner,  President 
(Qualifying  Individual),  Patrick  M. 
Kastner,  Vice  President. 

K.E.I.  Enterprise  dba  KEl  Logix.  375  W. 
Victoria  Street,  Gardena.  CA  90248, 
Officer:  Kevin  Kim.  President 
(Qualifying  Individual). 

Ba-Shi  Yuexin  Logistics  Development 
Co.  Ltd..  17890  Castleton  Street.  Suite 
367.  City  of  Industry,  CA  91748, 
Officers:  Qi  Ding,  Secretary 
(Qualifying  Individual),  Ke  Fei  Liu, 
President/CEO. 

Ocean  Freight,  Forwarder — Ocean 
Transportation  Intermediary  Applicant 

CR  International,  192  Cherry  Hill  Road, 
NW.,  Cedar  Rapids.  lA  52405,  Roxann 
M.  Von  Lienen,  Sole  Proprietor. 

Dated:  May  30,  2003. 
Bryant  L.  VanBrakle, 

Secretary. 

(FR  Doc.  03-14049  Filed  6-3-03;  8:45  am] 

BILUNG  CODE  6730-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 


writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbai^ng  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained    ■ 
from  the  National  Information  Center 
website  at  http://www.ffiec.gov/nic. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  27.  2003. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consumer 
Regulation  Group)  101  Market  Street. 
San  Francisco.  California  94105-1579: 

1 .  American  Pacific  Bancorp, 
Portland,  Oregon;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  American 
Pacific  Bank,  Portland.  Oregon. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  29,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-13931  Filed  6-3-03;  8:45  ami 
BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
To  Acquire  Companies  That  Are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Hblding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages  ^ 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225^8)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banJung  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated- 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  stemdards  of  section  4  of  the 


BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  fix)m  the  National  Information 
Center  Web  ^ite  at  http://www.ffiec.gov/ 
nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  June  18,  2003. 

A.  Federal  Reserve  Bank  of 
Miimeapolis  (Richard  M.  Todd,  Vice 
President  and  Community  Affairs 
Officer)  90  Hennepin  Avenue, 
Minneapolis,  Minnesota  55480-0291: 

1.  Citizens  Bancshares  of  Hutchinson. 
Inc.,  Hutchinson,  Minnesota;  to  acquire 
Citizens  Investment  Services,  LLC, 
Hutchinson,  Minnesota,  and  thereby 
engage  in  financial  planning,  and 
providing  investment  services,  pursuant 
to  section  225.28(b)(6)(v),  (b)(6)(vi),  and 
(b)(7)(i)  of  Regulation  Y.. 

Bo^rd  of  Governors  of  the  Federal  Reserve 
System.  May  29,  2003. 
Robert  deV.  Frierson. 
Depu  ty  Secretary  of  the  Board. 
[FR  Doc.03-13932  Filed  6-3-03:  8:45  am] 
BILUNG  CODE  6210-01-S    ~ 


FEDERAL  RESERVE  SYSTEM 

Consumer  Advisory  Council 

action:  Notice  of  Meeting  of  Consumer 
Advisory  Council 

The  Consumer  Advisory  Council  will 
meet  on  Thursday,  June  26,  2003.  The 
meeting,  which  will  be  open  to  public 
observation,  will  take  place  at  the 
Federal  Reserve  Board's  offices  in 
Washington,  D.C.,  in  Dining  Room  E  on 
the  Terrace  level  of  the  Martin  Building. 
Anyone  planning  to  attend  the  meeting 
should,  for  security  purposes,  register 
no  later  than  Tuesday.  June  24,  by 
completing  the  form  found  on-line  at: 
https://www.federalreserve.gOv/secure/_ 
forms/cacregistration.cfm 

Additionally,  attendees  must  present 
photo  identification  to  enter  the 
building. 

The  meeting  will  begin  at  9:00  a.m. 
and  is  expected  to  conclude  at  1:00  p.m. 
The  Martin  Building  is  located  on  C 
Street,  NW,  between  20th  and  21st     - 
Streets. 

The  Council's  function  is  to  advise 
the  Board  on  the  exercise  of  the  Board's 
responsibilities  under  various  consumer 
financial  services  laws  and  on  other 
matters  on  which  the  Board  seeks  its 
advice.  Time  permitting,  the  Council 
will  discuss  the  following  "topics: 

Fair  Credit  Reporting  Act:  Discussion 
of  the  renewal  of  federal  preemption  of 
state  laws,  set  to  expire  at  year-end. 
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Financial  Privacy:  Discussion  of 
standardized  short-form  privacy  notices 
that  institutions  could  provide  to 
customers  about  the  institutions' 
privacy  policies. 

Pradatory  Lending:  Discussion  of 
responsible  lending  programs  and 
products  to  counter  predatory  lending. 

Issuance  of  Debit  and  Credit  Cards: 
Discussion  of  rules  for  unsolicited 
issuance  of  debit  cards  under  Regulation 
E  (Electronic  Fund  Transfer  Act)  and 
credit  cards  under  Regulation  Z  (Truth 
in  Lending  Act)  -  specifically  whether 
card  issuers  should  be  permitted  to 
issue  at  any  time  unsolicited,  activated, 
supplemental  debit  or  credit  cards  to 
current  cardholders. 

Committee  Reports:  Council 
committees  will  report  on  their  work. 

Other  matters  initiated  by  Council 
members  also  may  be  discussed. 

Persons  wishing  to  submit  views  to 
the  Council  on  any  of  the  above  topics 
may  do  so  by  sending  written 
statements  to  Ann  Bistay,  Secretary  of 
the  Consumer  Advisory  Council, 
Division  of  Consumer  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington. 
DC  20551.  Information  about  this 
meeting  may  be  obtained  from  Ms. 
Bistay,  202-452-6470. 

Board  of  Governors  of  the  Federal 
Reserve  System,  May  29.  2003. 

Jennifer  |.  (ohnson 

Sficretary-  o)  the  Board 

IFR  Doc:.  03-1.393.1  Filed  6-.3-03;  8:45  am] 

BILUNG  CODE  6210-01 -S 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting  Notice 

■nME  AND  DATE:  11:30  a.m.,  Monday,  June 
9,  2003. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  20th  and  C 
Streets,  NW..  Washington.  DC  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments.  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  it^ms  carried  forward  from  a 
previously  announced  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  A.  Smith,  Assistant  to  the 
Board:  202-452-2955. 
SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
aimouncement  of  bank  and  bank 


holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  May  30,  2003. 
lennifer  |.  lohnson, 

SMivtarypf  the  Board. 

(PR  Dot.  03-14110  Filed  5-30-03;  4:34  pm]  • 
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FEDERAL  TRADE  COMMISSION 

[File  No.  031  0068] 

Southern  Union  Co.,  et  al.;  Analysis  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  June  27,  2003. 

ADDRESSES:  Comments  Tiled  in  paper 
form  should  be  directed  to:  FTC/Office 
of  the  Secretary,  Room  159-H,  600 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  Comments  filed 
in  electronic  form  should  be  directed  to: 
consentagreement@ftc.gov,  as 
prescribed  in  the  Supplementary 
Information  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Johnson.  FTC.  Bureau  of 
Competition,  600  Pennsylvania  Avenue, 
NW..  Washington,  DC  20580.  (202)  326- 
2712. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal^Trade 
Commission  Act.  38  Stat.  72*1. 15  U.S.C. 
46(f).  and  §  2.34  of  the  Commission's 
rules  of  practice,  16  CFR  2.34.  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  thirty  (30)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 


complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  May  29.  2003).  on  the 
World  Wide  Web,  at  http://www.ftc.gov/ 
os/2003/05/index.htm.  A  paper  copy 
can  be  obtained  from  the  FTC  Public 
Reference  Room,  Room  130-H,  600 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20580,  either  in  person 
or  by  calling  (202)  326-2222. 

Public  comments  are  invited,  and  may 
be  filed  with  the  Commission  in  either 
paper  or  electronic  form.  Comments 
filed  in  paper  form  should  be  directed 
to:  FTC/Office  of  the  Secretary,  Room 
159-H,  600  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20580.  If  a  comment 
contains  nonpublic  information,  it  must 
be  filed  in  paper  form,  and  the  first  page 
of  the  document  must  be  clearly  labeled 
"confidential."  Comments  that  do  not 
contain  any  nonpublic  information  may 
instead  be  filed  in  electronic  form  (in 
ASCII  format.  WordPerfect,  or  Microsoft 
Word)  as  part  of  or  as  an  attachment  to 
e-mail  messages  directed  to  the 
following  e-mail  box: 
consentagreement@ftc.gov.  Such 
comments  will  be  considered  by  the 
Comniission  and  will  be  available  for 
inspection  and  copying  at  its  principal 
office  in  accordance  with  §4.9(b)(6)(ii) 
of  the  Commission's  rules  of  practice,  16 
CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

/.  Introduction 

The  Federal  Trade  Commission 
("Commission"  or  "FTC")  has  made 
public  a  draft  complaint  ("Complaint") 
alleging  that  the  proposed  acquisition  of 
Panhandle  Eastern  Pipeline  Company 
("Panhandle")  from  Respondent  CMS 
Energy  Corporation  ("CMS")  by 
Respondent  Southern  Union  Company 
("Southern  Union"  or  "SU")  would 
violate  section  7  of  the  Clayton  Act,  as 
amended,  15  U.S.C.  18,  and  section  5  of 
the  Federal  Trade  Commission  Act,  as 
amended,  15  U.S.C.  45,  and  has  entered 
into  an  agreement  containing  consent 
order  ("Agreement  Containing  Consent 
Order")  pursuant  to  which  Respondents 
agree  to  be  bound  by  a  proposed  consent 
order  ("Proposed  Consent  Order")  that 
remedies  the  likely  anticompetitive 
effects  arising  from  the  proposed 
acquisition,  as  alleged  in  the  Complaint. 

//.  Description  of  the  Parties  and  the 
Transaction 

Southern  Union,  headquartered  in 
Wilkes-Barre,  Pennsylvania,  is  engaged 
either  directly  or  through  affiliates  in 
the  distribution  and  sale  of  natural  gas 
to  residential,  commercial  and 
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industrial  customers  located  in  certain 
states,  including  Missouri. 
Pennsylvania.  Rhode  Island  and 
Massachusetts.  For  the  fiscal  year  ended 
June  30,  2002.  SU  reported  sales  of 
nearly  $1.3  billion  and  assets  of 
approximately  $2.67  billion. 

Pursuant  to  an  agreement  executed 
November  20,  2002,  which  continued 
until  the  agreement  was  terminated  on 
May  12,  2003,  Respondent  SU's 
subsidiary.  Energy  Worx.  Inc.  ("Energy 
Worx"),  served  as  the  operator  and 
manager  of  the  Central  pipeline.  The 
Central  pipeline,  which  transports 
natural  gas  to  customers  in  certain 
Midwestern  states,  including  Kansas 
and  Missouri,  is  ov^ned  by  American 
International  Group,  Inc.  ("AIG") 
through  its  affiliate  Southern  Star 
Central  Corp.  ("Southern  Star"). 

CMS,  headquartered  in  Dearborn, 
Michigan,  is  engaged  either  directly  or 
through  affiliates  in  the  business  of  oil 
and  gas  exploration,  natural  gas 
transportation,  liquefied  natural  gas 
services,  independent  power 
production,  gas  and  electricity 
distribution,  and  marketing  and 
management  services.  Panhandle,  a 
subsidiary  of  CMS.  owns  and  operates 
the  Panhandle  pipeline,  which 
transports  natural  gas  to  customers  in 
certain  Midwestern  states,  including 
Kansas  and  Missouri. 

Pursuant  to  an  agreement  dated 
December  21.  2002,  and  a  letter  of 
understanding  dated  December  20, 
2002,  Southern  Union  and  affiliates  of 
AIG  agreed  to  acquire  all  of  the  capital 
stock  of  Panhandle  from  CMS.  The 
agreement  provided  that  Southern 
Union  would  own  approximately 
77.9%.  and  affiliates  of  AIG  would  own 
approximately  22.1%,  of  the  equity 
interest  in  Panhandle.  On  May  12,2003, 
in  order  to  resolve  competitive  issues 
arising  from  this  transaction.  Southern 
Union,  Southern  Union  Panhandle 
Corp.,  and  CMS  Gas  Transmission 
Company  entered  into  an  amended  and 
restated  stock  purchase  agreement 
pursuant  to  which  Southern  Union 
Panhandle  Corp.,  a  wholly-owned 
subsidiary  of  Southern  Union,  intends 
to  purchase  all  of  the  capital  stock  of 
Panhandle  from  CMS  Gas  Transmission 
Company,  a  wholly-owned  subsidiary  of 
CMS.  AIG  is  not  a  party  to  the  revised 
transaction  and  will  have  no  ownership 
interest  in  Panhandle.  The  total  value  of 
the  transaction  is  approximately  $1.8 
billiod. 

///.  The  Complaint 

The  Complaint  alleges  that  the 
acquisition  of  Panhandle  from 
Respondent  CMS  by  Respondent  SU 
would  violate  section  7  of  the  Clayton 


Act,  as  amended.  15  U.S.C.  18,  and 
section  5  of  the  Federal  Trade 
Commission  Act,  as  amended,  15  U.S.C. 
45,  by  substantially  lessening 
competition  in  the  transportation  of 
natural  gas  by  pipeline  into  the  Kansas 
City  area.  To  remedy  the  alleged 
anticompetitive  effects  of  the  merger, 
the  Proposed  Order  requires  Respondent 
Southern  Union,  prior  to  the  proposed 
acquisition,  to  terminate  the 
Management  Services  Agreement  with 
AIG  for  the  management  of  the  Central 
pipeline.  The  proposed  order  also 
prohibits  Southern  Union  from 
acquiring  an  equity  position  in  AIG  or 
the' Central  Pipeline.  In  addition,  the 
Proposed  Order  prohibits  Respondents 
Southern  Union  and  CMS  from 
transferring  or  otherwise  providing  any 
ownership  interest  in  the  Panhandle 
pipeline  to  AIG. 

The  Complaint  alleges  that  a  relevant 
line  of  commerce,  or  product  market,  in 
which  to  analyze  the  effects  of  the 
proposed  acquisition  is  the 
transportation  of  natural  gas  by 
pipeline.  The  only  way  to  economically 
transport  commercial  quantities  of 
natiu°al  gas  over  significant  distances  is 
through  large  diameter,  high  pressure 
pipelines.  Transportation  of  natural  gas 
by  other  methods  would  be  unsafe, 
prohibitively  expensive,  and  otherwise 
not  viable.  Buyers  of  natural  gas 
transportation  services  could  not  and 
would  not  switch  to  other  means  of 
transportation,  or  to  alternative  fuels,  if 
the  cost  of  pipeline  transportation  of 
natural  gas  were  to  increase  by  5%  to 
10%. 

The  Complaint  further  alleges  that  the 
proposed  transaction  would  lessen 
competition  in  a  geographic  market  in 
the  Kansas  City  area,  consisting  of  Cass. 
Henry,  Jackson,  Johnson,  Lafayette, 
Pettis  and  Saline  Counties  in  Missouri, 
emd  Anderson,  Butler.  Chase,  Coffey, 
Franklin,  Johnson,  Lyon,  Marion,  Miami 
and  Osage  Counties  in  Kansas.  Buyers  of 
natural  gas  in  this  geographic  market 
can  receive  natural  gas  only  from 
pipelines  that  travel  through  or 
terminate  in  that  geographic  market,  and 
cannot  economically  access  natural  gas 
pipelines  outside  that  area. 

The  only  pipelines  that  transport 
natural  gas  to  the  relevant  geographic 
market  are  the  Panhandle  pipeline,  the 
Central  pipeline,  and  two  smaller 
pipelines  that  service  only  part  of  the 
western  portion  of  the  relevant 
geographic  market.  These  other  two 
pipelines  could  not  act  as  a  pricing 
constraint  on  Central  or  Panhandle 
because  of  operational  limitations, 
capacity  constraints,  and  distance 
limitations.  As  a  result,  for  many  buyers 
of  natural  gas  transportation  services  in 


the  relevant  geographic  market.  Central 
and  Panhandle  are  the  only  viable 
alternatives. 

Pursuant  to  a  Management  Services 
Agreement  with  an  affiliate  of  AIG, 
Southern  Union's  subsidiary.  Energy 
Worx,  served  as  the  operator  and 
manager  of  the  Central  pipeline  from 
November  20.  2002,  until  the  parties  to 
that  Management  Services  Agreement 
terminated  it  on  May  12,  2003,  in  order 
to  resolve  competitive  issues  arising 
from  this  transaction.  The  Central 
pipeline  transports  a  significant  portion 
of  the  natural  gas  delivered  to  the 
relevant  geographic  market.  Pursuant  to 
the  Management  Services  Agreement, 
Southern  Union  had  effective  control 
over  the  business  of  the  Central 
pipeline,  access  to^confidential 
competitive  information  about  the 
Central  pipeline,  and  a  financial  interest 
in  the  Central  pipeline.  The 
Management  Services  Agreement  also 
contemplated  that  Southern  Union 
would  have  an  equity  position  in  the 
Central  pipeline. 

The  market  for  the  pipeline 
transportation  of  natural  gas  to  the 
relevant  geographic  market  is  highly 
concentrated  and  would  become 
significantly  more  concentrated  as  a 
result  of  the  proposed  acquisition.  As 
originally  proposed,  common 
ownership  interest  and/or  common 
management  and  control  would  exist 
between  the  only  two  alternatives  for 
the  transportation  of  natural  gas  for 
many  buj'ers  in  the  relevant  geographic 
market. 

Entry  into  the  relevant  line  of 
commerce  in  the  relevant  section  of  the 
country  is  difficult  and  would  not  be 
timely,  likely  or  sufficient  to  prevent 
anticompetitive  effects  that  are  likely  to 
result  from  the  proposed  acquisition. 
Building  a  new  pipeline  is  capital 
intensive,  would  involve  significant 
sunk  costs,  is  subject  to  significant 
regulatory  constraints,  and  would 
require  liiore  than  two  years  to 
accomplish.  As  a  result,  new  entry 
would  not  be  able  to  prevent  a  5-10% 
increase  in  the  price  of  pipeline 
transportation  of  natural  gas. 

The  Complaint  charges  that  the 
proposed  acquisition,  absent  relief,  is 
likely  to  substantially  lessen 
competition  and  lead  to  higher  prices 
for  the  transportation  of  natural  gas  by 
pipeline  to  the  Kansas  Cit\'  area.  by. 
eliminating  direct  competition  between 
the  Panhandle  pipeline  and  the  Central 
pipeline;  by  placing  the  Panhandle 
pipeline  and  the  Central  pipeline  under 
common  ownership  and/or  common 
management  and  control;  by  increasing 
the  likelihood  that  unilateral  market 
power  would  be  exercised  in  the 
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(      relevant  geographic  market;  and  by 
increasing  the  likelihood  of,  or 
facilitating,  collusion  or  coordinated 
interaction  in  the  relevant  geographic 
market. 

IV.  Resolution  of  the  Competitive 
Concerns 

The  Commission  has  provisionally 
entered  into  an  Agreement  Containing 
Consent  Order  with  Respondents 
Southern  Union  and  CMS  in  settlement 
of  the  Complaint.  The  Agreement 
Containing  Consent  Order  contemplates 
that  the  Commission  would  issu6  the 
Complaint  and  enter  the  Proposed  Order 
to  remedy  the  likely  anticompetitive 
effects  arising  from  the  proposed 
acquisition,  as  alleged  in  the  Complaint. 

The  parties  have  agreed  to  a  proposed 
consent  order  that  requires  Southern 
Union  to  terminate  the  Management 
Services  Agreement  with  AIG  for  the 
management  of  the  Central  pipeline  by 
Southern  Union's  wholly-owned 
subsidiiuy.  Energy  Worx,  prior  to  the 
proposed  acquisition.  Southern  Union 
and  AIG  terminated  the  Management 
Services  Agreement  on  May  12,  2003.  In 
addition,  the  Proposed  Order  prohibits 
Southern  Union  and  CMS  from 
transferring  any  ownership  interest  in 
the  Panhandle  pipeline  to  AIG.  The 
Proposed  Order  remedies  the 
anticompetitive  effects  that  are  likely  to 
result  from  common  ownership  and/or 
common  management  of  the  Panhandle 
pipeline  and  the  Central  pipeline  in  the 
relevant  geographic  market. 

Paragraph  II  of  the  Proposed  Order 
requires  Respondents  SU  and  CMS, 
prior  to  the  acquisition  date,  to  secure 
the  consent  or  waiver  of  AIG  for  the 
termination  of  the  Management  Services 
Agreement  and  to  absolutely  terminate 
the  Management  Services  Agreement. 
The  Proposed  Order  explicitly  prohibits 
Southern  Union  and  CMS  from 
consummating  the  proposed  transaction 
until  the  agreement  has  been 
terminated.  Following  the  acquisition. 
Respondent  SU  shall  not,  directly  or 
indirectly,  operate  or  manage  the 
Central  Pipeline.  Additionally,  the 
Proposed  Order  prohibits  Respondent 
SU  from  acquiring  any  ownership 
interest  in  AIG  or  the  Central  pipeline. 
This  paragraph  is  designed  to  ensure 
that  Southern  Union  will  not  have  an 
ownership  interest  in  AIG,  or  any  role 
in  managing  or  operating  the  Central 
pipeline. 

Paragraph  III  of  the  Proposed  Order 
prohibits  Respondents  Southern  Union 
and  CMS  from  transferring  any 
ownership  interest  in  Southern  Union. 
Panhandle  or  the  Panhandle  pipeline  to 
AIG.  If  either  Respondent  SU  or  CMS 
transfers  a  non-public  ownership 


interest  in  Southern  Union,  Panhandle, 
or  the  Panhandle  Pipeline  to  someone 
other  than  AIG,  it  must  transfer  such 
interest  subject  to  a  restriction  that 
prohibits  the  sale  of  such  interest  to 
AIG.  Paragraph  III  is  designed  to  prevent 
the  parties  from  providing  any  interest 
in  the  Panhandle  pipeline  to  AIG. 

Paragraphs  IV  through  VII  contain 
standard  reporting,  notice  and  access 
provisions.  Pursuant  to  Paragraph  IV, 
Respondents  are  required  to  submit  to 
the  Commission  a  verified  written 
report  of  compliance  every  thirty  days 
until  the  Order  is  complied  with  and 
annually  for  nine  years  after  the  first 
year  the  Order  becomes  final.  Paragraph 
V  of  the  Proposed  Order  provides  for 
notification  to  the  Commission  in  the 
event  of  any  corporate  changes  in  the 
Respondents.  Paragraph  VI  requires  that 
Respondents  provide  the  Commission 
with  access  to  their  facilities  and 
employees  for  the  purposes  of 
determining  or  securing  compliance 
with  the  Proposed  Order.  Finally. 
Paragraph  VII  terminates  the  Order  ten 
years  from  the  date  it  becomes  final. 

V.  Opportunity  for  Public  Comment 

The  Proposed  Order  has  been  placed 
on  the  public  record  for  thirty  (30)  days 
for  receipt  of  comments  by  interested 
persons.  Comments  received  during  this 
thirty  day  comment  period  will  become 
part  of  the  public  record.  After  thirty 
(30)  days,  the  Commission  will  again 
review  the  Proposed  Order  and  the 
comments  received  and  will  decide 
whether  it  should  withdraw  from  the 
Proposed  Order  or  make  final  the 
agreement's  Proposed  Order. 

By  accepting  the  Proposed  Order 
subject  to  final  approval,  the 
Commission  anticipates  that  the 
competitive  problems  alleged  in  the 
Complaint  will  be  resolved.  The 
purpose  of  this  analysis  is  to  invite 
public  comment  on  the  Proposed  Order 
and  to  aid  the  Commission  in  its 
determination  of  whether  it  should 
make  final  the  Proposed  Order 
contained  in  the  agreement.  This 
analysis  is  not  intended  to  constitute  an 
official  interpretation  of  the  Proposed 
Order,  nor  is  it  intended  to  modify  the 
terms  of  the  Proposed  Order  in  any  way. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
|FR  Doc.  03-14032  Filed  6-3-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttte  Secretary 

[Document  Identifier:  OS-0937-0166] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

agency:  Office  of  the  Secretary,  HHS. 
In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  the  Secretary,  Department  of 
Health  and  Human  Services,  is 
publishing  the  following  summary  of 
proposed  collections  for  public 
comment.  Interested  persons  are  invited 
to  send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection. 

Title  of  Information  Collection:  42 
CFR  subpart  B:  Sterilization  of  Persons 
in  federally  Assisted  Family  Planning 
Projects;  Form  No.:  OMB  #0937-0166; 
Use:  These  regulations  and  informed 
consent  procedures  are  associated  with 
Federally  funded  sterilization  services. 
Selected  consent  forms  are  audited 
during  the  site  visits  and  program 
reviews  by  Federal  programs  to  ensure 
compliance  with  the  regulations  and 
protection  of  individual's  rights. 

Frequency:  On  Occasion. 

Affected  Public:  Individuals  or 
households,  not  for  profit  institutions, 
and/or  State,  local  or  tribal  government. 

Number  of  Respondents:  50,000. 

Total  Annual  Responses:  50,000. 

Total  Annual  Hours:  50,000. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OS  document  identifier,  to 
fohn.Burke@hhs.gov.,  or  call  the  Reports 
Clearance  Office  on  (202)  690-8356. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice,  directly  to 
the  OMB  desk  officer;  OMB  Human 
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Resources  and  Housing  Branch, 
Attention:  Allison  Eydt  (OMB  #0937- 
0166,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503. 

Dated:  May  27,  2003. 
)ohn  P.  Burke,  III, 

Paperwork  Reduction  Act  Reports  Clearance 
Officer,  Office  of  the  Secretary.  Department 
of  Health  and  Human  Services. 
(FR  Doc.  03-13956  Filed  6-3-03;  8:45  am) 
BILUNG  COOE  41S0-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03-72] 

Proposed  Data  Collections  Submitted 
for  PutHic  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer.  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Pro)ect 

Work-related  assaults  treated  in 
hospital  emergency  departments  (0920- 
0575) — Extension — The  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH),  Centers  for  Disease 


Control  and  Prevention  (CDC). 
Workplace  violence,  both  fatal  and  non 
fatal,  is  recognized  as  an  important 
occupational  safety  and  health  issue. 
Various  data  systems  have  provided 
fairly  detailed  information  on  fatal 
workplace  violence,  but  much  less  is 
known  about  the  circumstances  and  risk 
factors  for  non-fatal  workplace  violence. 
A  number  of  strategies  have  been 
suggested  for  reducing  the  incidence 
and  severity  of  workplace  violence  in 
various  settings  [e.g.,  taxical^,  health 
care,  law  enforcement,  social  services), 
but  again,  little  empirical  knowledge 
exists  about  what  has  been  implemented 
and  what  imp3ct  such  strategies  may 
have.  The  report.  Workplace  Violence:  A 
Report  to  the  Nation,  published  by  the 
University  of  Iowa  based  on 
recommendations  from  a  workshop  of 
experts  states,  "*   *   *  research  focused 
on  a  much  broader  ilnderstanding  of  the 
scope  and  impact  of  workplace  violence 
is  urgently  needed  to  reduce  the  human 
and  financial  burden  of  this  significant 
pjiblic  health  problem."  In  2000,  there 
v^ere  677  workplace  homicides  in  the 
U.S.  From  1993-1999,  there  were  an 
estimated  1.7  million  nonfatal 
victimizations  "while  at  work  or  on 
duty"  every  year,  accounting  for  18 
percent  of  all  violent  crime  during  the 
seven-year  period.  In  December  2001, 
Congress  directed  NIOSH  to"*   *  * 
develop  an  intramural  and  extramural 
prevention  research  program  that  will 

target  all  aspects  of  workplace  violence 

*   *   *" 

The.Consumer  Product  Safety 
Commission  (CPSC)  maintains  a 
database  of  injvuies  treated  in  a 
nationally-representative  sample  of  U.S. 
hospital  emergency  departments  (ED) 
called  the  National  Electronic  Injury 
Surveillance  System  (NEISS).  Data' 
routinely  collected  through  NEISS 
include  a  brief  narrative  description  of 
the  injury  event  as  well  as  basic 
demographic  information,  intent  and 
mechanism  of  injury,  work-relatedness, 
principal  diagnosis,  part  of  body 
affected,  location  where  the  injury 
occurred,  involvement  of  consumer 
products,  and  disposition  at  ED 
discharge.  For  assaults,  summary'  data 
are  also  being  collected  on  the 
relationship  of  the  perpetrator  to  the 
injured  person  and  the  context  (e.g., 
altercation,  robberj',  sexual  assault,  etc.). 
For  work-related  cases,  occupation  and 
industry  information  is  collected.  The 
data  system  does  not,  however,  include 
any  information  on  issues  such  as  the 
specific  workplace  circumstances  and 


risk  factors  for  workplace  violence, 
security  measures  in  place  in  the 
workplace  and  whether  they  were 
utilized/worked  appropriately,  training 
in  workplace  violence  risk  factors  and 
prevention  strategies,  previous  incidents 
of  workplace  violence,  return  to  work 
after  assault,  and  other  specific 
workplace  violence  information. 

For  the  last  ten  years,  NIOSH  has  been 
collaborating  with  CPSC  to  collect 
surveillance  data  on  work-related 
injuries  treated  in  the  NEISS  EDs.  In 
addition.  NIOSH  has  utilized  the 
capacity  of  NEISS  to  incorporate  follow- 
back  surveys.  Follow-back  siuveys 
allow  collection  of  first-hand,  detailed 
knowledge  that  does  not  exist  in 
administrative  or  other  records.  CPSC 
routinely  uses  this  mechanism  to  collect 
information  on  various  types  of  injuries 
(e.g.,  fireworks-related  injuries,  injuries 
to  children  in  baby  walkers,  etc.). 
NIOSH  has  used  this  mechanism  to 
collect  information  on  the 
circumstances  of  injur\',  training, 
protective  equipment  (if  appropriate), 
and  other  issues  important  to  more  fully 
understanding  the  risk  factors  for  work- 
related  injuries  and  to  make  appropriate 
recommendations  for  preventing  other 
such  injuries  in  the  future. 

The  current  proposed  study  will 
consist  of  a  telephone  interview  survey 
of  workers  treated  in  NEISS  hospital 
emergency  departments  for  injuries 
sustained  during  a  work-related  assault 
over  a  one-year  period.  CPSC  will  hire 
a  contractor  to  conduct  the  actual 
telephone  interviews.  NIOSH  will 
review  potential  cases  to  identify  those 
cases  that  should  be  forwarded  to  the 
contraclor  for  interview.  The  sur\'ey 
includes  an  extended  narrative 
description  of  the.  injury  incident  as 
well  as  items  regarding  general 
workplace  organization;  personal 
characteristics  of  the  worker;  work  tasks 
at  the  time  of  the  assault;  training  on 
workplace  violence  risk  factors  and 
prevention  strategies;  security  measures 
in  place  and  how  they  impacted  the 
outcome  of  the  incident;  medical  care 
received  for  injuries;  time  away  from 
work;  and  return  to  work  after  the 
assault.  This  study  will  provide  critical 
information  for  understanding  the 
nature  and  impact  of  nonfatal  assault 
among  U.S.  workers.  In  combination 
with  data  collected  from  other  sources, 
this  information  will  ultimately 
contribute  to  the  prevention  of  violence 
in  the  workplace.  The  only  cost  to 
respondents  is  their  time  in 
participating  in  the  sur\'ey. 
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Survey 

Number  of 
respondents 

Number  of 
responses/ 
respondent 

Average 
burden/ 

response 
(hours) 

Total  burden 
(hours) 

Work-related  assaults  treated  In  hospital  emergency  departnr)eflts 

1,600 

1 

20/60 

533 

Total ; 

533 

Dated:  May  2«,  2003. 
Thomas  A.  Bartenfeld, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 

(FR  Doc.  03-13968  Filed  6-3-03;  8:45  am| 
MLUNO  COM  416»-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SEflVICES 

Centers  for  Disease  Control  and 
Prevention 

The  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  Announces  the 
Following  Meeting 

Name:  Continue  Conceptual  • 
Discussions  for  Escape  Respirator 
Standards  Development  Efforts  Used  for 
Respiratory  Protection  Against 
Chemical.  Biotngical,  Radiological,  and 
Nuclear  (CBRN)  Agents,  and  Provide  an 
Update  on  the  Quality  Assurance/ 
Administrative  Module. 

Date  and  Time:  June  25.  2003:  9  a.m.- 
5  p.m. 

Place:  Hilton  Garden  Inn  Pittsburgh/ 
Southpointe,  1000  Corporate  Drive. 
Canonsburg.  Pennsylvania. 

Status:  This  meeting  is  hosted  by 
NIOSH  and  will  be  open  to  the  public, 
limited  only  by  the  space  available.  The 
meeting  room  will  accommodate 
approximately  175  people.  Interested 
parties  should  make  hotel  reservations 
directly  with  the  Hilton  Garden  Inn 
Pittsburgh/Southpointe  (724/743-5000/ 
1-800-HILTON)  before  the  cut-off  date 
of  June  10,  2003.  A  group  rate  of  $55  per 
night  has  been  negotiated  for  meeting 
guests.  The  NIOSH/NPPTL  Public 
Meeting  must  be  referenced  to  receive 
this  special  rate.  Interested  parties 
should  confirm  their  attendance  to  this 
meeting  by  completing  a  registration 
form  and  forwarding  it  by  e-mail 
[confserv^netl. doe.gov)  or  fax  (304- 
285-4459)  to  the  Event  Management 
Office.  A  registration  form  may  be 
obtained  from  the  NIOSH  Homepage 
[www.cdc.gov/niosh)  by  selecting 
Conferences  and  then  the  event. 

An  opportunity  to  make  presentations 
regarding  the  conceptual  discussions  of 
standards  and  testing  processes  for 


escape  respirator  standards  suitable  for 
respiratory  protection  against  CBRN 
Agents  will  be  given.  Requests  to  make 
such  presentations  at  the  public  meeting 
should  be  mailed  to  the  NIOSH  Docket 
Officer.  Robert  A.  Taft  Laboratories.  M/ 
S  C34,  4676  Columbia  Parkway. 
Cincinnati,  Ohio  45226,  Telephone  513- 
533-8303,  Fax  513-533-8285,  E-mail 
niocindocket@cdc.gov.  All  requests  to 
present  on  the  CBRN  topics  should 
contain  the  name,  address,  telephone 
number,  relevant  business  affiliations  of 
the  presenter,  a  brief  summary  of  the 
presentation,  and  the  approximate  time 
re(}uested  for  the  presentation.  Oral 
presentations  should  be  limited  to  15 
minutes.  Participants  will  be  given  the 
opportunity  to  comment  on  the  Quality 
Assurance/Administrative  module. 

After  reviewing  the  requests  for 
_  presentations.  NIOSH  will  notify  each 
'  presenter  of  the  approximate  time  that 
their  presentation  is  scheduled  to  begin. 
If  a  participant  is  not  present  when  their 
presentation  is  scheduled  to  begin,  the 
remaining  participants  will  be  heard  in 
order.  At  the  conclusion  of  the  meeting, 
an  attempt  will  be  made  to  allow 
presentations  by  any  scheduled 
participants  who  missed  their  assigned 
times.  Attendees  who  wish  to  speak  but 
did  not  submit  a  request  for  the 
opportunity  to  make  a  presentation  may 
be  given  this  opportunity  at  the 
conclusion  of  the  meeting,  at  the 
discretion  of  the  presiding  officer. 

Comments  on  the  topics  presented  in 
this  notice  and  at  the  meeting  should  be 
mailed  to  the  NIOSH  Docket  Office. 
Robert  A.  Taft  Laboratories,  M/S  C34, 
4676  Columbia  Parkway,  Cincinnati, 
Ohio  45226.  Telephone  513-533-8303, 
Fax  513/533-8285.  Comments  may  also 
be  submitted  by  e-mail  to 
niocindocket@cdc.gov.  E-mail 
attachments  should  be  formatted  as 
WordPerfect  6/7/8/9  or  Microsoft  Word. 
Comments  should  be  submitted  to 
NIOSH  no  later  than  July  25,  2003.  and 
should  reference  docket  number. 
NlOSH-002,  in  the  subject  heading  if 
they  pertain  to  the  CBRN  topics,  or 
reference  docket  number.  NIOSH-001 , 
in  the  subject  heading  if  they  pertain  to 
the  Quality  Assurance/ Administrative 
Module. 

Purpose:  NIOSH  will  confiuue 
conceptual  discussions  of  standards  and 


testing  processes  for  escape  respirator 
standards  suitable  for  respiratory 
protection  against  CBRN  Agents.  In 
addition,  an  update  on  the  development 
of  the  Quality  Assurance/ 
Administrative  module  will  be 
presented. 

NIOSH.  along  with  the  U.S.  Army 
Soldier  and  Biological  Chemical 
Command  (SBCCOM)  and  the  National 
Institute  for  Standards  and  Technology 
(NIST),  will  present  information  to 
attendees  concerning  the  concept 
development  for  the  Escape  Respirator 
CBRN  standard.  Participants  will  be 
given  an  opportunity  to  ask  questions 
on  these  topics  and  to  present 
individual  comments  for  consideration. 
Interested  participants  may  obtain  the 
latest  copy  of  the  Escape  Respirator 
CBRN  concept  paper,  as  well  as  earlier 
versions  of  the  concept  papers  used 
during  the  standard  development  effort, 
from  the  NIOSH  contact  identified 
below,  or  from  the  NIOSH  National 
Personal  Protective  Technology 
Laboratory  Web  site,  address:  http:// 
www.cdc.gov/niosh/npptl.  The  June  15, 
2003,  concept  paper  will  be  used  as  the 
basis  for  discussion  at  the  public 
meeting,  as  well  as  forming  the  basis  for 
the  new  Escape  Respirator  CBRN 
statement  of  standard. 

Recent  acts  of  terrorism  have  created 
an  urgent  awareness  of  domestic 
security  and  preparedness  issues. 
Municipal,  states,  and  federal  responder 
groups,  particularly  those  in  locations 
considered  potential  targets,  have  been 
developing  and  modifying  response  and 
consequence  management  plans.  Since 
the  World  Trade  Center  and  anthrax 
incidents,  most  emergency  response 
agencies  have  operated  with  a 
heightened  appreciation  of  the  potential 
scope  and  sustained  resources 
requirements  for  coping  with  such 
events.  The  federal  Interagency  Board 
for  Equipment  Standardization  and 
Interoperability  (lAB)  has  worked  to 
identify  personal  protective  equipment 
that  is  already  available  on  the  market 
for  responders'  use.  The  lAB  has 
identified  the  development  of  standards 
or  guidelines  for  respiratory  protection 
equipment  as  a  top  priority.  NIOSH, 
NIST,  National  Fire  Protection 
Association,  and  the  Occupational 
Safety  and  Health  Administration  have 
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entered  into  a  Memorandum  of 
Understanding  defining  each  agency  or 
organization's  role  in  developing, 
establishing,  and  enforcing  standards  or 
guidelines  for  responders'  respiratory 
protective  devices.  NIST  has  initiated 
Interagency  Agreements  with  NIOSH 
and  SBCCOM  to  aid  in  the  development 
of  appropriate  protection  standards  or 
guidelines.  NIOSH  has  the  lead  in 
developing  standards  or  guidelines  to 
test,  evaluate,  and  approve  respirators. 

NIOSH.  SBCCOM,  and  NIST  have 
hosted  public  meetings  on  April  17  and 
18,  2001;  June  18  and  19,  2002;  October 
16  and  17.  2002;  and  April  29,  2003, 
presenting  their  progress  in  assessing 
respiratory  protection  needs  of 
responders  to  CBRN  incidents.  The 
methods  or  models  for  developing 
hazard  and  exposure  estimates,  and  the 
status  in  evaluating  test  methods  and 
performance  standards  that  may  be 
applicable  as  future  CBRN  respirator 
standards  or  guidelines  were  discussed 
at  these  meetings. 

The  Quality  Assurance/ 
Administrative  update  module  had  been 
under  development  prior  to  the 
introduction  of  the  CBRN  topics  and  has 
■  been  previously  presented  in  an  open 
format,  the  last  of  which  were  public 
meetings  held  on  August  8,  2000,  in 
Washington,  DC,  and  on  August  16, 
2000,  in  San  Francisco,  California.  More 
recent  developments  have  necessitated 
revisions>that  will  be  highlighted  at  this 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Event  Management,  P.O.  Box  880.  36lO 
Collins  Ferry  Road,  Morgantown,  WV 
26507,  Telephone  304-285^750,  Fax 
304-285-4459,  E-mail 
confserv@netl.doe.gov. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
Notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  CDC 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry. 

Dated:  May  29,  2003. 
Alvin  Hall, 

Director,  Management  Analysis  and  Services 

Office.  Centers  for  Disease  Control  and 

Prevention. 

[FR  Doc.  03-13969  Filed  6-3-03:  8:45  am] 

BILUNG  CODE  416»-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-5003-N] 

BIN  0938-ZA39 

Medicare  Program;  Demonstration: 
End-Stage  Renal  Disease — Disease 
Management 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  informs  interested 
parties  of  an  opportunity  to  apply  for  a 
waiver  allowing  them  to  participate  in 
the  End-Stage  Renal  Disease  (ESRD) 
Disease  Management  Demonstration. 
We  are  planning  a  demonstration  that 
will  increase  the  opportunity  for 
Medicare  beneficiaries  with  ESRD  to 
receive  integrated  disease  management 
services  and  to  test  the  effectiveness  of 
paying  for  services  received  by  these 
beneficiaries  in  a  new  way.  The 
demonstration  aims  to  test  the 
effectiveness  of  disease  management 
models  to  increase  quality  of  care  for 
ESRD  patients  while  ensiu-ing  that  this 
care  is  provided  more  effectively  and 
efficiently.  The  demonstration  features 
two  distinct  payment  options:  (1) 
Capitation,  and  (2)  a  fee-for-service 
bundled  payment  option.  Organizations 
participating  under  the  capitation 
payment  option  will  be  responsible  for 
providing  all  Medicare  covered  services 
for  beneficiaries  who  choose  to 
participate  in  the  demonstration.  We 
plan  to  use  risk-adjusted  ESRD 
capitation  rates  being  developed  for  use 
in  the  demonstration.  A  similar  system 
of  payment  rates  for  ESRD  is  planned 
for  the  M+C  program  in  2005. 

Organizations  participatiftg  under  the 
fee-for-service  bundled  payment  model 
will  provide  disease  management 
services  and  dialysis  services.  They  will 
receive  payment  for  an  expanded  set  of 
dialysis  services,  which  includes  items 
additional  to  those  included  under  the 
current  composite  rate  for  outpatient 
dialysis  services.  Organizations  under 
this  option  will  berequired  through 
disease  management  to  coordinate  non- 
ESRD  services,  but  will  not  have  to 
provide  or  contract  for  these  ser\'ices 
directly. 

Organizations  under  both  capitation 
and  fee-for-service  bundled  payment 
models  will  be  subject  to  a 
reconciliation  around  the  risk-adjusted 
ESRD  payment  rate.  Organizations 
under  the  capitatioo  model  will  be  able 
to  propose  risk-shariiig  arrangements. 


which  w^uld  allow  them  to  share  any 
losses  or  gains  with  us.  Applicants 
under  the  fee-for-service  bundled 
payment  model  will  share  50  percent/50 
percent  on  gains  and  losses  (or  a  similar 
arrangement  to  assure  budget 
neutrality).  The  maximum  amount  of 
the  incurred  gain  or  loss  for  the 
applicant  under  the  fee-for-service 
bundled  payment  model  will  be  the 
amount  of-the  additional  payment  for 
the  expanded  set  of  dialysis  services. 
A  competitive  application  process 
will  be  used  to  select  organizations  to 
participate  in  this  demonstrationvThe 
demonstration  is  planned  for  4  years. 
DATES:  Applications  will  be  considered 
timely  if  we  receive  them  on  or  before 
September  2,  2003. 
ADDRESSES:  Mail  applications  to: 
Department  of  Health  and  Human     ;;[ 
Services,  Centers  for  Medicare  & 
Medicaid  Services,  Office  of  Research, 
Development,  and  Information,  Division 
of  Demonstration  Programs,  Attn:  Sid 
Mazumdar.  Mail  Stop:  C4-17-27,  7500 
Security  Boulevard,  Baltimore. 
Maryland  21244.  Applications  must  be 
typed  for  clarity  and  should  not  exceed 
40  double-spaced  pages,  exclusive  of  the 
executive  summary,  resumes,  forms, 
and  documentation  supporting  the  cost 
proposal.  Because  of  staffing  and 
resource  limitations,  we  cannot  accept 
applications  by  facsimile  (FAX) 
transmission.  Applications  postmarked 
after  the  closing  date,  or  postmarked  on 
or  before  the  closing  date  but  not 
received  in  time  for  panel  review,  will 
be  considered  late  applications. 
FOR  FURTHER  INFORMATION  CONTACT:  Sid 
Mazumdar.  CMS  Project  Officer,  at  (410) 
786-6673,  or  smazumdar@cms.hhs.gov. 

Eligible  Organizations 

Potentially  qualified  applicants  are 
companies  experienced  with  providing 
services  to  ESRD  patients.  The 
demonstration  will  be  especially 
appropriate  for  dialysis  providers  and 
disease  management  organizations.  It 
will  also  be  open  to  Medicare+Choice 
organizations  and  integrated  health  care 
systems. 
SUPPLEMENTARY  information:  '* 

I.  Background 

A.  Problem 

Many  Medicare+Choice  organizations 
and  private  insurers  have  realized  the 
importance  of  the  effective  coordination 
of  care  for  persons  with  chronic 
conditions.  The  quality  and  cost  of  the 
care  generally  can  be  improved  through 
better  integration  of  the  deliver^'  system. 
The  Medicare  program  is  evaluating 
payment  methods  to  create  incentives  to 
improve  the  quality  of  care,  encourage 
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the  coordination  of  services,  and  control 
costs. 

Beneflciaries  with  (ESRO)  are  the  only 
group  eligible  for  benefits  under 
Medicare  Parts  A  and  B  who  are 
prohibited  from  enrolling  in  M-fC 
organizations,  although  a  beneficiary 
who  develops  ESRD  after  enrolling  in  an 
M+C  plan  may  remain  enrolled. 

Medicare  coverage  of  individuals  with 
ESRD  was  initiated  in  1972  with  the 
goal  of  providing  life-saving  treatment 
to  patients  with  chronic  renal  failure. 
Over  30  years,  the  number  of 
individuals  with  ESRD  covered  by  the 
Medicare  program  has  grown  far  beyond 
its  expected  size  and  budget,  from  7.000 
patients  in  the  first  year  to  more  than 
350,000  in  2001.  The  ESRD  population 
is  currently  growing  at  7  percent  per 
year  and  has  doubled  in  the  past 
decade. 

In  recent  years,  the  ESRD  population 
has  accounted  for  an  increasing 
proportion  of  Medicare  outlays. 
Between  1992  and  2001.  Medicare 
spending  for  outpatient  dialysis  services 
furnished  by  freestanding  facilities 
increased  by  about  10  percent  per  year. 
Intravenous  medications  have  also 
increased  Medicare  spending  for  ESRD. 
Spending  for  injectible  drugs  increased 
from  $1.3  billion  in  1998  to  $2.3  billion 
in  2001.  In  2001,  Medicare  expenditures 
for  ESRD  amounted  to  $15  billion.  The 
total  Medicare  cost  for  the  ESRD 
program  is  projected  to  more  than 
double  in  the  next  10  years. 

B.  Approaches  and  Demonstration 
Project 

This  demonstration  follows  an  earlier 
ESRD  managed  care  demonstration.  In 
1993,  the  Congress  required  the 
Secretary  to  conduct  an  ESRD  Managed 
Care  Demonstration  Project.  As  a  result 
of  this  mandate,  section  13567(b)  of  the 
Omnibus  Budget  Reconciliation  Act 
.  (OBRA)  1993,  Pub.  L.  103-66,  we 
implemented  a  demonstration  that 
allowed  ESRD  patients  to  enroll  in 
managed  care  settings.  Participating 
managed  care  organizations  were  to  be 
responsible  for  the  total  medical  care  of 
ESRD  enroUees  as  well  as  provide 
specific  case  management  functions  and 
additional  benefits  of  utility  to  tlie  ESRD 
population. 

Responding  to  our  solicitation,  three 
organizations  joined  the  demonstration; 
Kaiser  Permanente  in  southern 
California,  Health  Options  Incorporated 
in  Florida,  and  Xantus  Corporation  in 
Tennessee.  Kaiser  Permanente  and 
Health  Options  Incorporated  remained 
in  the  demonstration.  Xantus 
discontinued  demonstration  operations 
in  March  2000.  The  organizations  that 
remained  were  a  health  maintenance 


organization  (HMO)  and  an  HMO 
subsidiary,  both  with  separate  M+C 
contracts. 

The  CMS-sponsored  evaluation  for 
the  project  shows  the  demonstration 
approach  to  be  operationally  feasible 
and  the  quality  of  care  was  maintained 
or  improved.  Overall,  the  patients  who 
were  enrolled  in  the  demonstration 
reported  high  satisfaction,  imprdved 
quality  of  life,  and  positive  clinical 
outcomes.  The  executive  summary  of- 
this  report  is  available  at  http:// 
cms.hhs.gov/reseQrchers/reports/2002/ 
execsum.pdf. 

We  plan  the  new  demonstration  to 
foster  more  types  of  integrated  care  for 
Medicare  beneficiaries  with  ESRD.  We 
seek  to  test  innovative  approaches  to 
integrating  the  chronic  care 
management  services  for  patients  with 
ESRD  with  other  acute  care  services. 
Responding  to  published  research  on 
the  effectiveness  of  disease  management 
methods  in  treating  ESRD  patients,  the 
demonstration  aims  to  test  the 
effectiveness  of  disease  management 
models  to  increase  quality  of  care  for 
ESRD  patients  while  ensuring  that  this 
care  is  provided  more  effectively  and 
efficiently.  Disease  management 
techniques  are  intended  to  improve 
patient  care  and  save  money  by 
coordinating  interventions  and 
educating  patients  about  managing 
ESRD  and  its  comorbid  conditions. 

National  organizations  have  defined 
approaches  to  disease  management,  in 
order  to  improve  patient  outcomes 
while  containing  health  care  costs. 
Disease  management  programs  tend  to 
target  persons  whose  primary  health 
problem  is  a  specific  disease,  along  with 
comorbid  conditions.  Interventions  tend 
to  be  highly  structured  and  emphasize 
the  use  of  standard  protocols  and 
adherence  to  clinical  guidelines. 

Common  features  to  disease 
management  include: 

•  Identification  of  patients  and 
matching  the  intervention  with  the 
need. 

•  Use  of  evidence-based  practice 
guidelines. 

•  Services  designed  to  enhance 
patient  self-management  and  treatment 
plan  adherence,  including  education 
and  behavior  modification  programs. 

Additional  features  essential  for 
disease  management  of  ESRD  include: 

•  A  central  role  for  the  nephrologist. 

•  Management  of  the  many  comorbid 
conditions  of  ESRD. 

•  Care  managers  with  specialized 
knowledge  of  diet,  medications,  total 
health  status,  and  personal  needs  of 
ESRD  patients. 


•  Integrated  administrative  and 
financial  arrangements  among  providers 
of  services  to  ESRD  beneficiaries. 

The  new  demonstration  includes 
three  delivery  models  and  two  payment 
models,  or  options.  The  delivery  models 
are:  (1)  Managed  care,  (2)  models  similar 
to  the  approach  taken  under  the 
Program  for  All-Inclusive  Care  for  the 
Elderly  (PACE-type)  under  sections 
1894  and  1934  of  the  Social  Security 
Act,  and  (3)  fee-for-service.  The  two 
payment  options  are  (1)  capitation  and  . 
(2)  fee-for-service  bundled  payment. 
The  capitation  payment  option  applies 
to  both  managed  care  and  P^^CE-type 
delivery  models.  The  fee-for-service 
bundled  payment  delivery  option  would 
apply  only  to  the  fee-for-service  model. 
The  delivery  and  payment  models  have 
different  implementation  methods  that 
are  discussed  in  this  solicitation.  For 
each  model,  the  organization  will  take 
responsibility  for  operations  such  as 
enrollment  (capitation  payment  model), 
disease  management,  care  coordination, 
and  financial  management. 

An  additional  component  to.  the 
demonstration  payment  method,  for 
both  managed  care  and  fee-for-service  is 
an  incentive  payment  for  quality.  Under 
the  demonstration,  we  will  reserve  five 
percent  of  the  payment,  either 
capitation  or  bundled  payment,  to  be 
available  for  quality  incentive 
payments.  Capitation  payments  would 
be  set  at  95  percent  of  the  risk-adjusted 
ESRD  payment  rate.  Ninety-five  percent 
of  the  additional  payment  for  an 
expanded  bundle  will  be  paid  for  the 
fee-for-service  option. 

For  both  models,  goals  for  a 
demonstration  organization  would  be  to 
implement  clinical  protocols  for 
common  clinical  events,  as  well  as  for 
objectives  as  anemia  management  and 
diabetes  management,  and  for  quality  of 
care  in  areas  such  as  dialysis  treatment 
modality,  consideration  for 
transplantation,  post-transplantation 
follow-up.  management  of  vascular 
access,  prevention  of  peritoneal  catheter 
exit  site  infections,  and  monitoring  of 
dialysis  adequacy.  A  site  would 
coordinate  inpatient,  outpatient,  and 
home-based  services,  ensuring 
continuity  of  care  for  multiple  chronic 
care  problems  and  comorbidities,  in   ' 
particular,  cardiovascular  disease, 
hypertension,  and  diabetes. 

n.  Capitation  Payment  Model  (Managed 
Care  and  PACE-Type  Delivery  Models) 

Under  the  capitation  payment  model, 
organizations  serving  ESRD  patients 
would  receive  a  risk-adjusted  ESRD 
capitation  payment  in  order  to  test  the 
effectiveness  of  disease  management 
models  in  increasing  quality  of  care  for 
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ESRD  patients  while  containing  costs. 
Organizations  participating  under 
capitation  arrangements  would  be 
responsible  for  managing  the  care  of 
ESRD  patients  and  providing  all 
Medicare  covered  services  for  enrolled 
•  beneficiaries.  Participating 
organizations  may  propose  to  cover 
additional  services  that  are  not  currently 
covered  by  Medicare.  The  following  are 
examples  of  these  additional  services: 

•  Transportation. 

•  Nutritional  services. 

•  Dental  services.  * 

•  Prescription  drugs  (full  or  limited). 

•  Preventive  care  aimed  at 
comorbidities. 

•  Home  care  services.  ,» 

•  Exercise  programs. 

'  •  Education  on  disease. 

•  Counseling  (including  spiritual). 

•  Diabetes  management. 

•  Cardiovascular  management. 
Beneficiaries  would  agree,  as  a 
condition  of  participation  in  the 
demonstration,  to  receive  services 
through  the  participating  organization. 
Organizations  responding  must 
demonstrate  capability  to  identify 
beneficiaries  for  the  demonstration,  and 
they  must  be  licensed  to  bear  risk. 
Organizations  would  be  required  to 
meet  M-»-C  conditions  regarding  access 
and  availability  of  care. 

A.  Managed  Care  Model 

The  managed  care  delivery  model 
may  be  attractive  to  oi;ganizations  such 
as  large  dialysis  providers  and  entities 
that  currently  offer  M+C  plans.  The 
optimal  approach  for  these 
organizations  would  consider 
arrangements  with  hospitals  and  other 
providers  to  service  the  entire  range  of 
health  care  needs  for  ESRD  patients, 
including  transplantation.  These 
companies  woufd  coordinate  referrals 
for  the  comorbidities  of  ESRD  patients 
and  therefore  should  be  able  to  manage 
treatments, to  improve  quality  and 
reduce  costs  compared  to  fee-for- 
service.  Care  coordination  has  the 
potential  to  enhance  the  continuity  of 
patient  care,  improve  clinical  outcomes, 
and  improve  patient  satisfaction. 
Managed  care  organizations  would 
contract  with  disease  management 
entities  or  directly  provide  disease 
management  to  all  participating 
beneficiaries. 

Studies  have  reported  the  growth  over 
the  past  decade  of  for-profit  dialysis 
facilities  and  chains  of  dialysis  facilities 
under  common  ownership.  According  to 
a  recent  report,  the  five  largest  dialysis 
corporations  provide  services  to  nlore 
than  70  percent  of  all  dialysis  patients  ' 
in  the  U.S.  (Source:  United  States  Renal 
Data  System).  The  capitation  payment 


model  will  provide  an  incentive  for 
these  companies  to  combine  their 
services  with  those  of  other  healthcare 
providers  to  create  efficient  systems  for 
the  care  of  ESRD  patients.  The 
demonstration  also  will  capitalize  on 
the  clinical,  financial,  and 
organizational  expertise  of  independent 
dialysis  companies.  Qther  companies, 
including  single-or  multi-site  disease 
management  companies,  have  shown 
potential  for  cost  savings  through 
clinical  and  organizational  innovations. 
Networks  that  coordinate  the  entire 
range  of  patients'  care  will  enhance  the 
continuity  of  care  for  illnesses  and 
conditions  that  impact  ESRD  patients. 
Since  ESRD  patients  will  choose 
whether  to  participate  or  remain  in  fee- 
for-service.  companies  already  serving 
patients  on  a  fee-for-service  basis  that 
participate  in  the  managed  care  model 
of  this  demonstration  will  b#  required  to 
continue  these  fee-for-service 
arrangements  for  patients  who  do  not 
choose  to  participate  in  the 
demonstration.  However,  it  is  expected 
that  many,  if  not  all,  will  enroll. 

B.  PACE-Type  Model 

The  PACE  program  provides  for 
managed  care  services  for  very  frail 
community  dwelling  elderly,  most  of 
who  are  dually  eligible  for  Medicare  and 
Medicaid.  The  PACE-type  model  is  a 
variation  oi  the  managed  care  model 
described  above,  although  with  greater 
emphasis  on  patient  care  coordination. 
For  the  purposes  of  this  project,  the 
PACE-type  model  would  be  a  delivery 
option,  receiving  no  additional  payment 
beyond  the  risk-adjusted  ESRD  rates.  In 
the  PACE-type  model,  the  provider 
would  ensure  that  all  services, 
including  those  provided  by  contracted 
providers,  would  be  controlled  by  an 
interdisciplinary  team  composed  of 
professional  and  para-professional  staff 
(for  example,  physicians,  nurse 
practitioners,  registered  nurses,  licensed 
practical  nurses,  occupational 
therapists,  physical  therapists, 
dietitians,  day  health  center  supervisors, 
recreation  therapists,  social  workers, 
health  workers,  and  drivers).  The  team 
would  have  responsibility  for  assessing 
participant  needs,  formulating  care 
plans,  directly  delivering  services, 
managing  the  care  provided  by 
contracted  providers,  and  providing 
ongoing  monitoring  of  treatment 
outcomes.  Constant  monitoring' 
effectively  would  disclose  potential 
needs  for  care  plan  adjustments.  The 
team  also  would  have  the  responsibility 
for  maintaining  high  quality  of  care 
while  simultaneously  controlling 
program  costs. 


Organizations  providing  dialysis  as 
well  as  other  health  care  services 
exclusively  to  ESRD  patients  may  base 
their  delivery  system  on  a  variation  oV 
the  PACE-type  model  emphasizing 
disease  management  protocols  and 
multidisciplinary  team  management  at 
one  central  site.  Flexibility  would  be 
allowed  in  designing  service  delivery 
provisions,  to  be  negotiated  during  the 
period  before  implementation. 
Organizations  proposing  the  PACE-type 
model  will  not  be  required  to  oijly 
include  dual  eligible  ESRD 
beneficiaries. 

C.  Eligibility  Requirements 

For  the  capitation  model,  an  applicant 
organization  must  have  at  least 
preliminary  eirrangements  with  other 
organizations  to  assure  the  integrated 
provision  of  all  Medicare-covered 
services.  We  expect  organizations  to 
select  geographic  areas  where  they  will 
make  arrangements  with  hospitals  and 
other  providers  to  service  the  entire 
range  of  Medicare-covered  health-care 
needs  of  ESRD  patients.  All  services 
should  be  geographically  accessible  to 
all  ESRD  patients  in  a  service  area  (for 
example,  within  one  hour  or  50  miles  of 
a  patient's  residence).  However,  special 
transportation  arrangements  may  be 
needed  to  make  transplant  services 
available.  Applications  should  include 
discussion  of  proximity  of  service 
providers,  including  hours  of 
availability  and  other  aspects  of  access. 
Maps  would  be  useful.  We  encourage 
programs  to  allow  a  wide  choice  of 
modalities,  while  recognizing  that  for 
certain  qualified  applicants  this  choice 
is  necessarily  limited  to  in-center 
dialysis  only. 

All  persons  eligible  for  the  Medicare 
ESRD  benefit  and  in  the  service  area 
would  have  the  opportunity  to 
participate  on  a  voluntary  basis  except 
for  patients  who  become  eligible  for  the 
Medicare  hospice  benefit  prior  to 
enrolling  in  the  demonstration. 
Demonstration  sites  could  exclude 
patients  according  to  particular  criteria, 
including  those  under  18  years  old.  if 
justified.  The  demonstration 
organization  would  make  clear  that 
patient  participation  is  entirely 
voluntary  and  that  the  ESRD  teneficiary 
who  chooses  not  to  do  so  remains 
entitled  to  all  Medicare-covered 
services. 

Information  provided  by  the  provider 
to  beneficiaries  would  include  the 
network  of  providers  who  have 
contracted  with  the  demonstration 
organization,  including  dialysis, 
facilities,  hospitals,  and  transplant 
surgeons,  and  that  receiving  services 
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through  this  network  is  a  condition  of 
participation  in  the  demonstration. 

D.  Payment 

For  the  managed  care  and  PACE-type 
models,  we  plan  to  use  risk-adjusted 
ESRD  capitation  payment  rates  being 
developed  for  the  demonstration.  These 
rates  are  part  of  the  development  of  the 
"selected  significant  conditions"  model 
for  M+C  risk  adjustment.  A  similar  set 
of  payment  rates  for  ESRD  is  planned 
for  ihe  M+C  program  in  2005.  This  risk 
adjuster  will  factor  a  greater  number  of 
comorbidities  into  the  payment.  The 
capitation  payment  method  would 
depend  on  an  organization's  ability  to 
submit  data  for  relevant  diagnoses 
recorded  during  hospital  inpatient  stays, 
hospital  outpatient  visits  and  physician 
visits.  For  the  proposed  new  payment 
methodology  for  M+C  ESRD.  see 
http://n'ww.cms.hhs.gov/healthplans/ 
rates/2004/45day-section-b.asp.  The 
actual  ESRD  risk-adjusted  payment  rates 
for  2004  will  be  available  on  our  Web 
site  in  the  near  future. 

The  methodology  will  pay  separate 
payment  rates  for  dialysis,  transplant, 
and  post-transplant  modalities.  The 
organization  would  submit  monthly 
data  indicating  the  modality  status  for 
enrollees.  The  developmental  phase  for 
the  demonstration  would  offer  a  period 
when  CMS  and  organizations  would  be 
able  to  work  together  to  establish  the 
operational  requirements  of  specific 
payment  options.  There  will  be  no 
phase-in  of  the  risk  adjusted  ESRD  rates 
for  the  demonstration — payment  will 
begin  with  one  hundred  percent,  or  full, 
risk  adjustment.  The  actual  payment 
amount  will  be  reduced  by  five  percent, 
which  will  be  available  later  depending 
on  performance  on  quality  measures. 

m.  Fee-for •Service  Bundled  Payment 
Model 

This  delivery  and  payment  model  is 
appropriate  for  organizations  such  as 
disease  management  companies, 
dialysis  facilities,  and  integrated  health 
systems  that  will  conduct  disease 
management  for  ESRD  patients  and 
provide  dialysis  services  under  a  new 
bundled  payment  methodology. 
Organizations  will  be  expected  to 
coordinate  all  services  utilized  by 
patients  receiving  dialysis  through  the 
organization.  They  will  not  be 
responsible  for  providing  services  other 
than  disease  management  and  dialysis 
services,  and  Medicare  will  process  and 
pay  all  claims  on  a  fee-for-service  basis. 

However,  the  organizations  will  be 
partially  at  risk  for  expenses  incurred  by 
Medicare  for  patients  who  receive 
dialysis  services  through  the 
organization.  Annually,  we  will  conduct 


a  reconciliation,  whereiiv patients'  total 
Medicare  costs  will  be  compared  to 
what  their  risk-adjusted  payment 
amounts  would  be.  (See  Financial  Risk, 
below.)  For  the  purposes  of  the 
reconciliation,  organizations  will  be 
accountable  for  a  patient's  Medicare 
expenses  until  a  patient  either  begins  to 
receive  dialysis  services  in  another 
dialysis  facility  or  in  a  nursing  home, 
that  is,  the  patient's  care  is  no  longer 
managed  by  the  organization.  (As  an 
example,  if  a  patient  receiving  services 
in  a  demonstration  dialysis  facility  is 
admitted  to  a  hospital  and  then  returns 
to  the  facility  for  dialysis,  the  Medicare 
cost  for  the  hospital  stay  will  be  counted 
as  part  of  the  demonstration 
organization's  expenses.)  Under  this 
payment  option,  the  maximum  amount 
of  incurred  gain  or  loss  for  the 
organization  will  be  equivalent  to  the 
total  amount  of  the  add-on  paymiant  for 
the  expanded  bundle. 

The  organization  would  identify 
distinct  facilities  that  will  participate  in 
the  demonstration.  To  minimize 
favorable  selection,  all.  or  nearly  all, 
patients  treated  within  the  set  of 
facilities  that  are  included  in  the 
demonstration  would  be  paid  for  under 
the  bundled  rate.  The  beneficiaries, 
would  be  informed  that  the  organization 
is  participating  in  a  new  payment  and 
disease  management  project.  The 
organization  would  make  special 
arrangements  for  those  patients  who 
choose  to  opt  out  of  the  demonstration. 
An  acceptable  arrangement  would 
involve  placing  a  patient  who  chooses 
to  opt  out  in- another  facility,  while 
ensuring  that  location  and 
transportation  arrangements  are  ' 
convenient  for  the  patient.  If  this    • 
condition  is  not  met,  we  would  make 
arrangements  for  these  people  to 
continue  in  the  facility  under  a  separate 
payment  from  the  demonstration.  In 
addition,  we  would  not  include  dialysis 
patients  in  the  demonstration  who  are 
members  of  M+C  plans. 

The  demonstration  payment  for  the 
bundle  is  constructed  as  an  add-on  to 
the  otherwise  applicable  specific 
composite  rate  payment  for  each 
geographic  area,  as  listed  in  the  CMS 
Program  Memorandum  for  February  1, 
2001  (Transmittal  A-01-19).  The 
expanded  bundle  add-on  includes 
payment  for  several  classes  of  drugs: 
Erythropoietin.  Levocamitine. 
phosphate  binders,  iron  supplements, 
and  Vitamin  D  analogs;  necessary 
laboratory  tests:  and  radiology.  (See 
appendix  I  for  a  full  list  of  items  under 
the  bundled  payment.)  Applicants  for 
this  option  will  have  the  choice  of  also 
including  vascular  access  services  in  the 
expanded  bundle  add-on.  Nearly  all 


routine  dialysis  services  are  included  in 
the  bundle.  Other  items  and  services 
will  be  separately  billable  outside  the 
bundle.  Organizations  will  not  be  able 
to  bill  separately  for  items  in  the 
bundle. 

The  Medicare  add-on  payment  for  the  , 
expanded  bundle  not  including  vascular 
access  services  is  $71.63  per  session. 
The  add-on  payment  for  the  bundle 
including  vascular  access  services  is 
$86.63.  (These  numbers  include  a  one 
percent  deduction  for  Medicare 
savings.^ These  payments  do  not 
include  any  potential  co-payments  and 
were  calculated  on  Medicare  claims 
data  from  July  2000  through  December 
2001.  and  will  be  used  exclusively  for 
this  demonstration.  We  will  update  the 
payment  for  the  expanded  bundle  to 
reflect  changes  in  Medicare  payment 
levels. 

The  add-on  bundle  rates  include 
payment  for  disease  management 
services.  Organizations  must  provide  a 
detailed  description  of  the  disease 
management  services  they  will  provide, 
including  information  on  their  proposed 
interventions,  the  type  and  number  of 
patients  to.  whom  each  intervention  is 
targeted,  and  the  frequency  with  which 
such  interventions  are  expected. 
Applicants  should  also  describe  how 
these  services  will  increase  quality  and 
reduce  costs. 

In  accordance  with  the  withhold  for 
quality,  five  percent  will  be  subtracted 
from,  the  bundled  payment  rate.  As 
described  below,  the  five  percent  will  be 
available  later  depending  on 
performance  on  quality  measures. 

In  rare  circumstances  when  patients 
use  other  dialysis  facilities,  the 
organization  will  be  responsible  for 
reimbursing  the  facility  at  Medicare  fee- 
for-service  payment  levels.  It  will  have 
received  the  bundled  payment  on  behalf 
of  the  beneficiary  who  is  temporarily 
absent  from  the  geographic  area. 
Applicants  should  consider  in  their 
proposals  what  constitutes  a  temporary 
absence.  The  organization  will  continue 
to  provide  disease  management  services 
and  coordinate  other  Medicare  services 
while  the  patient  is  away. 

Applicants  proposing  the  fee-for- 
service  option  with  the  bundled  dialysis 
payment  should  be  aware  that  the 
implementation  period  will  be  at  least 
six  months,  because  of  significant  bill- 
paying  systems  changes.  We  will  update 
the  payment  for  the  expanded  bundle 
On  an  annual  basis  to  reflect  changes  in 
Medicare  payment  levels.  Facilities  will 
be  able  to  participate  under  this  option 
for  patients  receiving  home  dialysis 
services  under  Method  I.  Demonstration 
payments  will  not  be  made  for  Method 
II  home  dialysis  patients. 
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IV.  Supplemental  Coverage 

The  demonstration  will  be  open  to 
ESRD  beneficiaries  for  whom  Medicare 
is  either  primary  or  secondary  payer.  In 
the  case  of  demonstration  participants 
for  whom  another  payer  is  primary',  the 
demonstration  organization  must  submit 
valid  bills  with  the  primary  payer  to 
collect  the  appropriate  payment  amount 
as  specified  by  the  demonstration's 
payment  rules. 

■To  make  the  demonstration 
financially  viable,  participating 
organizations  may  collect  cost-sharing 
in  the  form  of  premiums,  deductibles, 
and  co-payments  to  beneficiaries  in  lieu 
of  the  cost-sharing  amounts  for  which 
beneficiaries  are  responsible  under  the 
ordinary  fee-for-service  payment  rules. 
To  be  financially  attractive  to 
beneficiaries,  these  should  have 
actuarial  values  that  are  lower  than 
current  Medicare  fee-for-service  cost- 
sharing. 

A  beneficiary  participating  in  the 
demonstration  may  choose  to  retain  his 
or  her  Medigap  policy.  Participating 
organizations  should  clearly  explain  to 
beneficiaries  the  advantages  of  retaining 
and  risks  of  discontinuing  their 
Medigap  coverage.  Under  the  fee-for- 
service  bundled  payment  option, 
participating  organizations  will  be  able 
to  bill  any  supplemental  insurance  plan 
that  the  enrolled  beneficiary  holds  for 
cost-sharing  purposes.  If  a  secondary 
payer  is  Medicaid  or  a  group  health 
plan,  that  payer  may  pay  some  or  all  of 
a  beneficiary's  monthly  premium  for 
enrollment. 

Under  the  demonstration,  an 
organization  receiving  a  fully  capitated 
payment  may  pursue  the  possibility  of 
billing  existing  Medigap  policies  held 
by  a  beneficiary  participating  in  the 
demonstration,  or  bill  Medicaid,  for  the 
amount  of  cost-sharing  that  otherwise 
would  be  paid  under  Medicare  fee-for- 
service.  The  demonstration 
organizations  may  attempt  to  make  such 
arrangements  with  Medigap  plans,  State 
Medicaid  agencies,  and  State  insurance 
regulators. 

Beneficiaries  participating  in  the 
capitation  demonstration  will  have  the 
option  of  terminating  supplementary 
coverage.  In  these  cases,  the  selected 
demonstration  organizations  must  work 
with  the  beneficiaries  to  ensure  that 
either  their  policy  is  maintained  at  the 
end  of  the  demonstration,  or  that 
beneficiaries  understand  that  if  they 
drop  supplemental  coverage,  enrollment 
in  their  supplemental  plans  is  not 
guaranteed  at  the  end  of  the 
demonstration.  It  will  be  incumbent  on 
the  demonstration  organizations  to 
provide  proper  notice  to  potentially 


participating  beneficiaries  about  their 
Medigap  rights  if  the  individual's 
participation  in  the  demonstration 
ceases.  Specifically,  the  demonstration 
organization  should  be  explicit  in  its 
marketing  information  to  beneficiaries 
about  the  scope  of  rights  that  accrue  to 
patients  under  age  65  in  the  particulcu- 
State.' 

If  the  beneficiary  intends  to  cancel  a 
Medigap  policy  and  if  the  arrangements 
with  the  supplemental  insurer  do  not 
guarantee  that  the  beneficiary  has  the 
same  coverage  at  the  end  of  the 
demonstration,  it  must  be  clear  that  the 
beneficiary  chooses  to  participate  in  the 
demonstration  with  full  knowledge  of 
this  possibility.  Providers  and 
beneficiaries  are  advised  that  the 
demonstration  is  time-limited,  and  that 
dropping  a  Medigap  policy  presents  a 
significant  risk.  We  will  ensure  that 
demonstration  organizations 
communicate  the  advisability  of 
maintaining  Medigap  coverage  to 
potential  participants. 

When  demonstration  awards  are 
made,  the  Terms  and  Conditions  will 
require  that  the  awardee  submit  for  our 
approval  a  Phasedown  Plan  explaining 
how  demonstration  participants  are  to 
be  assisted  in  converting  back  to 
previous  insYirance  coverage  and  fee-for- 
service  care  at  the  conclusion  of  the 
demonstration,' as  well  as  during  the 
project.  This  requirement  will  apply  to 


'  Generally,  an  individual  who  voluntarily 
disenrolls  from  a  managed  care  demonstration  will 
not  have  guaranteed  issue  rights.  If  an  individual 
is  enrolled  in  a  managed  care  demonstration  and 
enrollment  ceases  undpr  circumstances  set  forth  in 
section  1851(eH4)  of  the  Act  (for  example,  the 
demonstration  is  terminated),  the  individual  will 
have  the  right  to  buy  certain  Medigap  plans  on  a 
guaranteed  issue  basis  (generally  Plans  A.  B.  C  or 
F).  This  right  generally  will  not  accrue  to  an 
individual  who  wishes  lo  voluntarily  disenroll  from 
Ihe  managed  care  demonstration.  It  also  generally 
will  not  apply  if  an  individual  is  enrolled  in  the  fee- 
for-ser\'ice  model  of  the  demonstration,  since  the 
statutory  provision  in  section  1882(s)(3)(B)(iii)  of 
the  Act  provides  guaranteed  issue  rights  to 
individuals  in  a  managed  care  organization. 

If  an  individual  drops  a  Medigap  policy  to  enroll 
in  the  ESRD  managed  care  demonstration  and  it  is 
the  first 'tinie  Ihe  individual  has  enrolled  in 
Medicare  managed  care,  that  individual  has  a  12- 
month  trial  period.  The  individual  may  disenroll  . 
from  Ihe  demonstration  within  the  first  12  months 
and  purchase  his  or  her  former  Medigap  policy,  if 
it  is  still  available  from  the  same  issuer,  if  the 
former  policy  is  not  availi^ble.  Ihe  individual  can 
buv  Medigap  Plans  A,  B,  C,  or  F.  Individuals  who 
join  the  demonstration  upon  first  becoming  eligibh; 
for  Medicare  Part  A  at  age  65  would  not  have^'trial 
period  "  rights. 

It  is  important  lo  note  that  Federal  law  does  not 
require  a  Medigap  open  enrollment  period  for 
beneficiaries  under  age  65.  so  Medigap  insurers  do 
not  have  to  sell  policies  lo  this  population.  State 
law  governs  what  Medigap  choices  are  available  to 
Medicare  beneficiaries  under  age  65. -Currently, 
twenty-two  States  have  laws  that  provide  Medigap 
rights  to  beneficiaries  uiider  65.  The  Medigap  plans 
available  to  tfie  under-65  population  vary  by  State. 


organizations  under  both  capitation  and 
fee-for-service  bundled  payment 
models. 

V.  Financial  Risk 

A.  Risk-Bearing  Requirements 

'  We  will  work  with  organizations  that 
have  requested  capitation  payment  in 
the  pre-implementation  period  to  assure 
they  meet  the  risk-bearing  requirements 
under  their  State.  We  will  consider  the 
individual  circumstances  of  the 
provider  in  relation  to  State  law  and  the 
demonstration  project,  but  we  carmot 
exempt  organizations  from  State  law. 
Organizations  will  be  requiredto  meet 
all  of  the  State's  insurance  requirements 
to  the  extent  applicable.  There  is  no 
risk-bearing  licensure  requirement  for 
the  fee-for-ser\'ice  model. 

B.  Risk  Sharing 

Organizations  may  propose  risk- 
sharing  arrangements  under  either  the 
capitation  or  fee-for-service  bundled 
payment  options.  If  ri^k  sharing  is 
included  for  the  capitation  option,  a 
year-end  reconciliation  will  be 
conducted  to  compare  an  actual 
Medical-Loss-Ratio  (MLR)  to  a  target 
Medical-Loss-Ratio.  Any  differences, 
either  gains  or  losses,  would  be  shared 
6n  a  symmetrical  basis  by  the 
organization  and  us.  As  part  of  the 
proposal,  organizations  should  submit  a 
projected  revenue  and  expense 
■  statement  showing  calendar  year  2004 
estimated  per  member  per  month 
Medicare  revenue  and  member 
premium;  benefit  expenses  (hospital 
inpatient,  hospital  outpatient,  dialysis, 
professional,  other  Medicare  services^ 
and  non-Medicare  services);  and 
administrative  expenses.  The  statement 
should  show  any  co-payment  credits  for 
the  various  services  and  reflect  payment 
from  Medicaid  or  supplemental 
insurers.  A  target  MLR  will  result  from 
the  ratio  of  benefit  expenses  to 
revenues.  One  year  after  the  end  of  each 
operational  year,  the  organization 
should  send  a  certified  actual  revenue 
and  expense  report  to  determine  the 
actual  MLR. 

If  risV  sharing  is  proposed,  there 
should  be  three  calculations  of  projected 
savings/losses — optimistic  of  best  case 
assumptions,  expected  or  normal 
assumptions,  and  j>essimistic  or  worst- - 
case  assumptions.  Budget  neutrality 
should  be  assessed  for  each  situation. 
The  risk-sharing  proposal  must  include 
a  2  percent  full-risk  corridor  above  and 
below  the  targeted  Medical-Loss-Ratio. 
In  addition,  prior  to  awards,  we  will 
work  with  applicants  to  determine 
whether  the  proposed  Medical-Loss-    . 
Ratio  is  set  at  a  level  where  the  risk- 
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sharing  arrangement  is  projected  to  be 
budget  neutral  under  expected  or 
normal  assumptions.  If  risk  sharing  is 
proposed  for  the  capitation  model,  we 
will  share  risk  only  on  medical  benefit 
expenses.  Administrative  expenses  must 
be  reasonable  and  consistent  with  prior, 
practices.  Applicants  can  propose  the 
percentages  of  risk  sharing  and  risk 
corridors,  but  these  must  be 
symmetrical,  for  example,  50  percent 
organization/50  percent  CMS  beyond 
the  2  percent  full  risk  corridor;  40 
percent  organization/60  percent  CMS 
beyond  the  2  percent  full  risk  corridor 
on  gains  and  losses.  Seventy-five 
percent  is  the  most  we  will  share  on 
gains  or  losses. 

For  the  fee-for-service  option,  a  CMS 
reconciliation  will  be  conducted  to 
compare  total  Medicare  payments  made 
on  behalf  of  patients  receiving  dialysis 
and  disease  management  services  to 
total  risk-adjusted  ESRD  payments  that 
would  have  been  received  under  the 
capitation  payment  model  (minus  the 
dollar  amount  of  the  one  percent 
subtracted  from  the  payment  for  the 
expanded  bundle).  It  is  expected  that 
through  efficiencies  generated  by 
disease  management  and  a  bundled 
dialysis  payment,  organizations  will 
break  even  or  achieve  overall  savings. 
Similar  to  the  capitation  model,  there 
will  be  a  2  percent  full-risk  corridor 
above  and  below  the  targeted  payment 
amount.  Organizations  will  share  with 
CMS  50  percent/50  percent  on  gains  and 
losses  resulting  from  the  reconciliation 
beyond  the  full-risk  corridor  on  gains 
and  losses  (or  a  similar  arrangement  to 
assure  budget  neutrality).  The  maximum 
amount  of  incurred  gain  or  loss  will  be 
equivalent  to  the  amount  of  the  add-on 
payment  for  the  expanded  bundle.  For 
the  purposes  of  the  reconciliation, 
organizations  will  be  responsible  for  a 
patient's  Medicare  expenses  until  a 
patient  either  begins  to  receive  dialysis 
services  in  another  dialysis  facility  or  in 
a  nursing  home.  A  12-month  period  wiW 
be  allowed  for  claim  lag. 

Similar  to  the  capitation  model,  fee- 
for-service  applicants  should  outline 
calculations  of  budget  neutrality  under 
optimistic  or  best-case  assumptions, 
expected  or  normal  assumptions,  and 
pessimistic  or  worst-case  assumptions. 

VI.  Legislative  Authority 

Depending  on  the  model  chosen  by 
the  applicant  and  approved  by  us,  the 
demonstration  project  and  the  waivers 
granted  to  permit  it  would  be  authorized 
by  one  of  two  statutory  provisions,  or  by 
both  such  provisions.  The  original  ESRD 
managed  care  demonstration  described 
above  was,  as  noted,  conducted  in 
accordance  with  specific  Congressional 


authority  for  such  a  demonstration  in 
the  context  of  "Social  HMO"  or 
"SHMO"  demonstration  projects.  The 
managed  care  model  demonstrations,  as 
well  as  those  we  are  referring  to  as 
"PACE-type",  would  be  authorized 
under  this  broad  authority.  These  types 
of  demonstration  models  would  also  be 
authorized  by  the  authority  in  section 
402  of  the  Social  Security  Amendments 
of  1967,  42  U.S.C.  section  1395b-l, 
which  permits  demonstrations,  testing 
"changes  in  methods  of  payment"  and 
the  waiver  of  rules  relating  to  payment, 
as  well  as  the  coverage  of  services  not 
otherwise  covered  by  Medicare.  In  the 
case  of  a  fee-for-service  demonstration 
model,  this  latter  authority  would 
authorize  the  demonstration. 

A.  SHMO  Authority 

Section  2355  of  the  Deficit  Reduction 
Act  of  1984  (Pub.  L.  98-369)  required 
the  Secretary  to  approve  applications  to 
carry  out  SHMO  demonstrations  to 
provide  for  the  integration  of  health  and 
social  services  under  the  direct  financial 
management  of  a  provider  of  services. 
Up  to  four  additional  projects  were 
mandated  by  section  4207(b)(4)  of  the 
Omnibus  Budget  Reconciliation  Act 
(OBRA)  of  1990,  Pub.  L.  101-508.  (This 
authority,  as  amended,  is  referred  to  as 
SHMO  II.)  In  accordance  with  the 
previous  demonstration,  we  are 
interpreting  the  term  "project"  to  refer 
to  the  overall  demonstration  project, 
and  that  a  significant  number  of 
organizations  can  participate  in  the 
proposed  demonstration. 

Section  13567(b)(2)(B)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1993  (Pub. 
L.  103-66)  mandated  that  these 
demonstration  waivers  be  extended 
through  the  end  of  1997  and  required  at 
least  one  of  the  four  new  projects:  "to 
demonstrate  *   •   •  the  effectiveness  and 
feasibility  of  innovative  approaches  to 
refining,  targeting  and  financing 
methodologies  and  benefit  design, 
including  the  effectiveness  and 
feasibility  of  integrating  acute  and 
chronic  care  management  for  patients 
with  end-stage  renal  disease  through 
expanded  community  care  case 
management  services." 

The  Congress  subsequently  mandated 
that  these  demonstrations  be  extended. 
Section  631  of  the  Medicare,  Medicaid 
and  SCHIP  Benefits  Improvement  Act  of 
2000  (BIPA)  mandated  an  extension 
through  August  of  2003.  While  under 
current  statute,  a  mandate  that  the 
demonstrations  continue  would  expire 
on  that  date;  we  believe  that  to  the 
extent  a  demonstration  is  otherwise 
permitted  under  the  SHMO  authority,  it 
can  be  conducted  under  this  authority 
subsequent  to  this  date. 


The  Congress  in  Section  4207(b)  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1990  provided  authority  to  waive 
"any  requirements  of  titles  XVIII  or  XIX 
of  the  Social  Security  Act  that,  if 
imposed,  would  prohibit  such  project 
from  being  conducted."    , 

B.  Section  402  Authority 

Section  402(a)(1)(A)  of  the  Social 
Security  Amendments  of  1967,  42 
U.S.C.  section  1395b-l(a)(l)(A). 
authorizes  the  Secretary  to  develop  and 
engage  in  demonstrations  "*  *   *  to 
determine  whether,  and  if  so  which^ 
changes  in  the  method  of  payment  or 
reimbursement  *   *   *  for  health  care 
and  services  under  health  programs 
established  by  the  Social  Security  Act 
*  *  *  would  have  the  effect  of 
increasing  efficiency  and  economy  of 
health  services  under  such  programs 
through  the  creation  of  additional 
incentives  to  these  ends  without 
adversely  affecting  the  quality  of  such 
services*   *   *."  Section  402(a)(1)(B),  42 
U.S.C  §  1395b-l(a)(l)(B)  authorizes  a 
demonstration  to  determine  whether 
covering  services  not  otherwise  covered 
by  Medicare  (in  this  case,  disease 
management  services)  would  result  in 
more  economical  provisions  of 
Medicare  covered  services. 

Under  section  402(b)  of  the  Social 
Security  Amendments  of  1967  (42 
U.S.C.  1395b-l(b)),  the  Secretary  may 
waive  requirements  in  title  XVIII  that 
relate  to  reimbursement  or  payment. 
This  authority  will  allow  payment  on  a 
capitation  basis  rather  than  under  the 
Medicare  fee-for-service  rules,  and 
would  allow  fee-for-service/bundled 
payment  and  risk  sharing  around  a 
traditional  fee-for-service  payment 
system.  Section  402(a)(2),  42  U.S.C. 
§  1395b-l (a)(2),  authorizes  Medicare 
trust  funds  to  cover  the  costs  of  the 
additional  services  under  section 
402(a)(1)(B).  1 

Vn.  Quality  Assurance  and 
Improvement 

A.  Quality  Indicators 

Under  the  demonstration,  we  would 
link  financial  incentives  to 
improvements  in  quality  outcome 
indicators.  Five  percent  of  the  capitation 
or  expanded  bundle  payment  rates  will 
be  reserved  for  incentive  payments 
related  to  quality  improvement 
activities. 

For  determining  the  incentive 
payment,  we  will  use  indicators  profiled 
in  the  ESRD  Clinical  Performance 
Measures  (CPM)  Project.  Indicators  for 
the  incentive  payment  will  include 
adequacy  of  dialysis,  anemia 
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management,  serum  albumin,  bone 
disease,  and  vascular  access. 

Organizations  will  be  able  to  earn  all 
or  part  of  the  five  percent  withheld  for 
quality.  For  each  of  the  five  measures, 
an  organization  will  earn  one  half  of  one 
percent  for  achieving  either  of  the 
improvement  or  the  threshold  targets 
outlined  below.  Appropriate  targets  will 
be  used  for  patients  receiving  peritoneal 
dialysis.  For  each  measure,  the  amount 
of  incentive  would  be  weighted 
according  to  the  proportion  of 
hemodialysis  to  peritoneal  dialysis 
patients. 

The  demonstration  will  require 
further  indicators  for  the  evaluation  of 
disease  management  efforts.  Although 
not  representing  factors  in  the 
calculation  of  the  financial  incentive, 
organizations  will  be  monitored  for 
quality  indicators  measuring  potential 
outcomes  of  disease  management. 
Indicators  of  particular  interest  include 
blood  pressure  control,  comprehensive 
diabetes  care,  adult  immunizations, 
measures  of  successful  transplantation 
or  referrals  for  transplant  evaluation, 
quality  of  life  (QoL  or  CAHPS  surveys), 
patient  safety,  psychiatric  evaluation, 
referral  and  follow-up,  and  the 
percentage  of  referrals  with  consult  and 
discharge  summaries.  The  evaluation  of 
the  demonstration  will  assess  all 
available  measures  of  quality  of  care  in 
the  context  of  the  demonstration.  In 
addition,  the  demonstration  will  require 
at  its  initiation  an  updated  Form  CMS- 
2728  (that  is,  ESRD  Medical  Evidence 
Report  Medicare  Entitlement  and/or 
Patient  Registration)  to  be  submitted  for 
each  patient.  The  2728  will  be  used  as 
a  baseline  for  patient  demographics, 
clinical  lab  values,  and  co-morbid 
conditions.  This  baseline  data  will  be 
used  along  with  the  CPM  Data  to 
monitor  patient  enrollment  so  that 
selection  bias  is  minimized.  They  will 
also  be  used  for  patient  care  monitoring 
to  ensure  that  patients  receive  at  least 
the  same  level  of  medically  necessary 
services  and  medications  as  determined 
by  the  patient's  phyisican  as  they 
received,  prior  to  enrollment. 

B.  Incentive  Payment  for  Quality 

There  will  be  two  kinds  of  quality 
outcome  targets — targets  for  an 
organization's  improvement  over  time 
and  those  that  measure  an  organization 
against  a  predetermined  threshold  level 
that  takes  into  account  nationwide 
performance  for  a  quality  indicator. 

Improvement  targets  would  be  set 
using  a  methodology  that  bases  the 
target  on  improvements  in  the  "quality 
deficit".  The  quality  deficit  would  be 
defined  as  100  percent  minus  the 
organization's  actual  rate  for  assigned 


beneficiaries  in  the  previous  year. 
Improvement  targets  would  be  set  at  10 
percent  over  the  deficit  from  100 
percent.  Threshold  targets  would  be  set 
at  20  percent  above  the  nationwide 
percent  deficit  from  100  percent. 

Improvement  Target  =  [Percent  of 
patients  in  previous  year  meeting 
quality  indicator  +  (10  percent  *  (100 
percent  -  Percent  of  patients  in 
previous  year  meeting  quality 
indicator))] 
Threshold  Target  =  [Nationwide  percent 
of  patients  meeting  quality  indicator  + 
(20  percent  *  (100 
percent  —  Nationwide  percent  of 
patients  meeting  quality  indicator))] 
The  targets  vvould  be  re-evaluated 
aiuiually.  Each  measure  would  be  worth 
an  equal  proportion  of  the  total  five 
percent  reserved  for  quality 
improvement.  Allowing  organizations  to 
earn  incentive  payments  by  meeting/ 
exceeding  either  predefined  thresholds 
or  improvement  targets  would  require 
bigger  improvements  for  low  performers 
than  high  performers  and  would  take 
into  account  that  it  may  be  more 
difficult  to  improve  on  already  high 
performance. 

Example 

(Quality  Indicator:  Adequacy  of 
Hemodialysis,  Percent  of  patients 
receiving  hemodialysis  with  KT/V  >  1.2. 
Nationwide  Percent:  86  percent.  Source: 
2001  Annual  Report  on  ESRD  Clinical 
Performance  Measures  Project) 

For  Organization  A,  80  percent  of 
hemodialysis  patients  in  the  previous 
yearhadaKt/V>1.2. 

•  The  organization's  improvement 
target  would  be  82  percent  [80  percent 
+  (10  percent  *  (100-80))]. 

If  82  percent  of  the  organization's 
hemodialysis  patients  have  a  Kt/V  >  1.2 
in  the  operational  year,  the  organization 
would  earn  half  of  the  incentive 
payment  for  this  quality'  indicator  for 
meeting  the  improvement  target. 

•  The  nationwide  percent  of  patients 
with  Kt/V  >  1.2  is  86  percent;  therefore, 
the  threshold  target  is  88.8  percent  [86 
percent  +  (20  percent  *  (100-86))]. 

If  89  percent  of  the  organization's 
hemodialysis  patients  have  a  Kt/V  >  1.2 
in  the  operational  year,  then  the 
organization  would  earn  half  of  the 
incentive  payment  for  this  quality 
indicator  for  meeting  the  threshold 
target. 

C.  Clinical  Quality  Data  Collection 

For  quality  data  assurance,  we  would 
use  the  Clinical  Performance  Measures 
Project  data  system,  which  is 
administered  by  the  Quality 
Measurement  and  Health  Assessment 


Group,  Center  for  Beneficiary  Choices, 
CMS.  The  CPM  Project  would  provide 
data  within  9  to  12  months  for  all  five 
measures  discussed  above.  By  way  of 
contrast,  data  using  claims  are  less 
complete  and  take  longer  to  obtain." 
Currently.  CPM  data  are  collected 
annually  oyer  a  three-month  time  frame. 
For  the  demonstration,  we  intend  to 
collect  these  data  quarterly  to  examine 
trends  more  closely.  Although  the 
current  CPM  project  only  reports  these 
indicators  for  a  small  percentage  of 
dialysis  patients,  this  demonstration 
would  require  a  100  percent  reported 
sample.  A  CMS  pilot  project  under 
development  for  electronic  submission 
of  clinical  ESRD  data  may  be  ready 
within  the  next  year.  If  feasible,  we 
would  require  demonstration  sites  to 
utilize  this  system.  The  developmental 
period  will  be  used  to  verify  the  details 
of  reporting  for  individual  sites,  for 
example,  how  values  will  be  established 
for  patients  with  multiple  observations 
in  a  quarter. 

D.  Quality  Improvement 

An  optiinal  organization  would    " 
include  an  approach  to  improving  and 
ensuring  quality  of  care  for  Medicare 
ESRD  patients.  Quality  of  care  strategies 
would  be  beneficial  if  they  are  patient- 
centered  and  focus  on  outcomes  of  care 
and  could  be  measured  and  monitored. 
The  quality  improvement  program 
would  include  the  following  features: 

•  Written  quality  improvement 
policies  and  procedures 

•  Written  patient  education  program 

•  A  standing  quality  improvement 
committee 

•  Patient  grievance  and  appeal 
systems 

•  Provider  credentialing  system 

Vni.  Budget  Neutrality 

This  demonstration  must  be  budget 
neutral.  This  means  that  the  expected 
costs  that  are  incurred  to  Medicare  for 
each  site  under  the  demonstration  can 
be  no  more  than  the  expected  costs  were 
the  demonstration  not  to  occur.  Before 
awards  are  made,  our  actuaries  will 
review  and  approve  documentation  to 
support  budget  neutrality  calculations. 

IX.  Evaluation  and  Reporting 
Requirements 

We  plan  to  award  a  separate  contract 
to  evaluate  the  ESRD  demonstration. 
Awardees  for  the  demonstration  would 
agree  to  cooperate  with  our  evaluation 
contractor,  including  participation  in 

f)eriodic  site  visits  and  providing 
nformation  necessary  to  conduct  the 
evaluation.  The  specific  requirements 
for  sites  related  to  the  evaluation  of  the 
demonstration  would  be  finalized  once 
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an  evaluation  contract  has  been 
awarded. 

In  addition,  awardees  under  the  fee- 
for-service  bundled  payment  option  will 
be  required  to  provide  line  item  billing 
for  all  non-composite  expanded  bundle 
services.  For  both  capitation  and  fee-for- 
service  bundled  payment  options, 
ability  to  submit  data  under  the  CPM 
project  will  be  beneficial. 

X.  Submission  of  Applications 

A.  Purpose 

This  notice  solicits  applications  for 
demonstration  projects  that  increase  the 
opportunity  for  Medicare  beneficiaries 
with  ESRD  to  receive  integrated  care 
management.  The  demonstration  aims 
to  test  the  effectiveness  of  disease 
management  models  to  increase  quality 
of  care  for  ESRD  patients  while  ensuring 
that  this  care  is  provided  more 
effectively  and  efficiently. 

Participating  organizations  will  be 
able  to  solicit  participation  in  the 
demonstration  by  patients  whom  they 
currently  treat  in  the  fee-for-service 
system  as  well  as  new  patients. 
Organizations  under  both  capitation  and 
fee-for-service  bundled  payment  models 
will  be  subject  to  a  reconciliation 
around  the  risk-adjusted  ESRD  rates. 
(For  the  fee-for-service  bundled 
payment  option,  one  percent  of  the 
amount  of  the  add-on  to  the  bundled 
payment  will  be  subtracted  from  this 
target.)  Organizations  under  the 
capitation  model  will  be  able  to  propose 
symmetrical  risk  sharing  arrangements 
around  a  two  percent  corridor,  which 
would  allow  them  to  share  any  losses  or 
gains  with  us.  Applicants  under  the  fee- 
for-service  bundled  payment  model  will 
share  around  a  two  percent  corridor 
with  CMS  50  percent/50  percent  on 
gains  and  losses.  The  maximum  amount 
of  incurred  gain  or  loss  will  be 
equivalent  to  the  amount  of  the  add-on 
payment  for  the  expanded  bundle.  An 
incentive  payment  for  quality  is  also 
included  in  the  demonstration.  The 
demonstration  is  planned  for  four  years. 

B.  Submission  of  Applications 

Each  applicant  organization  is  to 
submit  one  application  regardless  of  the 
number  of  proposed  demonstration 
sites.  The  application  is  to  be 
coordinated  and  submitted  by  a 
component  of  the  organization  that 
currently  treats  or  organizes  the 
treatment  of  ESRD  patients.  If 
applicable,  variations  related  to 
proposed  sites  should  be  outlined  in  the 
application  text  or  supplemental 
materials. 

We  are  seeking  innovative  proposals 
from  qualified  organizations  that  can 


test  whether  care  of  Medicare 
beneficiaries  with  ESRD  can  be  more 
efficiently  and  effectively  provided 
using  models  involving  disease 
management,  and  whether  clinical 
outcomes  can  be  improved  with  a  cost 
that  is  budget  neutral  to  the  Medicare 
program. 

Interested  organizations  arQ  able  to 
use  the  capitation  and  fee-for-service 
bundled  payment  models  outlined  in 
this  solicitation.  Organizations  in  the 
demonstration  will  adopt  one  of  the 
managed  care,  PACE-type  or  fee-for- 
service  bundled  payment  delivery 
models.  For  the  capitation  models,  the 
entire  range  of  medical  needs  of  ESRD 
patients  must  be  addressed  through  a 
network  of  contracted  or  affiliated 
providers. 

In  order  to  be  considered  for  review 
by  the  technical  review  panel, 
applicants  must  submit  their 
applications  in  the  standard  format 
outlined  in  our  Medicare  Waiver 
Demonstration  Application. 
Applications  not  received  in  this  format 
will  not  be  considered.  The  Medicare 
Waiver  Demonstration  Application  may 
be  accessed  at  the  following  Internet 
address:  http://www.cms.hhs.gov/ 
healthplans/ research.  The  application 
outlines  all  application  requirements 
including  the  format  and  content 
requirements. 

Queries  for  the  narrative  portion  of 
the  application  should  be  submitted  in 
writing  by  mail,  fax,  or  e-mail  to:  Sid 
Mazumdar.  7500  Security  Boulevard, 
C4-17-27,  Baltimore.  MD  21244-1850: 
FAX:  410  786-1048,  E-mail: 
smazumdQr@cms.hhs.gov,  or 
ESRDDEMO@cms.hhs.gov. 

Applications  should  be  sent  to:  Sid 
Mazumdar.  Project  Officer,  Division  of 
Demonstration  Programs,  Centers  for 
Medicare  &  Medicaid  Services,  C4-17- 
27,  7500  Security  Boulevard,  Baltimore, 
MD  21244-1850. 

C.  Evaluation  Process  and  Criteria 

If  the  application  meets  the  basic 
eligibility  requirements  (that  is, 
responds  to  all  components  of  the 
solicitation),  it  will  be  referred  to  a 
technical  review  panel  for  evaluation 
and  scoring.  Panels  of  experts  from  the 
government  or  private  sector  will 
conduct  an  independent  review.  The 
panelists'  comments  and  evaluations 
will  be  transcribed  into  a  summary 
statement  that  will  serve  as  the  basis  for 
award  decisions.  The  panelists' 
evaluations  will  contain  numerical 
ratings  based  on  the  rating  criteria 
specified  in  this  section,  the  ranking  of 
all  applications,  and  a  written 
assessment  of  each  application.  In 
addition,  we  will  conduct  a  financial 


analysis  of  the  recommended  proposals 
and  evaluate  the  proposed  projects  to 
assure  that  they  are  budget  neutral. 

The  evaluation  criteria  and  weights 
are  described  below.  These  criteria  are 
intended  to  identify  specific 
information  that  will  be  useful  for 
evaluating  the  application  for  the  ESRD 
Disease  Management  Demonstration  and 
how  the  applicant  will  be  evaluated  on 
that  information  in  accordance  with  the 
Medicare  Demonstration  Waiver 
Application  referenced  above. 

1 .  Purpose  of  Project/Statement  of 
Problem  (10  points) 

The  applicant  will  be  evaluated  on 
how  it  defines  the  purpose  of  the  ESRD 
demonstration  project,  that  is,  the 
specific  goals  and  objectives  to  be 
achieved,  and  how  taking  part  in  the 
demonstration  will  lead  to  these  goals. 
A  successful  applicant  should  include 
an  explanation  of  its  ability  to  manage 
care,  access,  additional  benefits,  and 
costs  for  ESRD  patients.  A  successful 
application  would  also  include  specific 
indicators  that  could  be  used  to  measure 
these  goals  and,  if  possible,  appropriate 
comparison  groups. 

2.  Technical  Approach  (40  points) 

ta)  Organizational  Structure  and 
Service  Delivery  Capacity.  Organizations 
may  consist  of  single  or  multiple  sites, 
and  the  central  component  may  be  an 
organization  other  than  a  dialysis 
company  (for  example,  an  organization 
specializing  in  disease  management).  If 
the  central  component  of  the 
demonstration  organization  is  a  disease 
management  or  other  kind  of 
organization,  it  would  have  established 
relationships  with  facilities  that  provide 
dialysis  services. 

(b)  Description  of  Sites  Specific  to  the 
Demonstration.  Applicants  will  be 
evaluated  on  their  operational  structure. 
In  addition,  an  applicant  will  be 
evaluated  on  its  explanation  of  how  its 
organizational  components  will 
coordinate  to  provide  medical  treatment 
and  disease  management  to  ESRD 
patients.  It  will  also  be  evaluated  on  the 
experience  and  background  of  its 
component  parts  in  serving  ESRD 
patients. 

An  applicant  organization  may 
propose  to  operate  the  demonstration  at 
more  than  one  site.  The  applicant  will 
identify  which  of  the  three  delivery 
options^managed  care,  PACE-type.  or 
fee-for-service  bundled  payment  options 
it  chooses  for  the  demonstration,  as  well 
as  explain  the  nature  of  any  affiliations 
with  providers,  persons,  and 
organizations.  An  applicant  for  the 
capitation  option  will  also  be  evaluated 
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on  how  it  will  provide  non-ESRD 
medical  services  to  its  population. 

Applicants  will  be  evaluated  on  their 
infrastructure  to  carry  out  the  selected 
delivery  model.This  may  include: 

•  Facilities. 

•  Equipment. 

•  Appropriate  information  and 
financial  services. 

•  Ability  to  handle  claims  to  pay 
providers  (for  the  managed  care  and 
PACE-type  models). 

•  Composition  of  the 
multidisciplinary  team  and  how  the 
team  will  function  (for  the  PACE-type 
model). 

•  Any  special  arrangements  that  may 
be  needed  to  make  transplant  services 
available. 

Applicants  under  all  three  delivery 
options — managed  care,  PACE-type  and 
the  fee-for-service  bundled  payment — 
should  identify  the  dialysis  facilities 
where  services  will  be  provided,  and 
how  patients  receiving  services  in  those 
facilities  will  receive  information  about 
the  demonstration  project,  including 
information  on  the  advantages  of 
retaining  emd  risks  of  discontinuing 
Medigap  coverage.  It  is  expected  that 
the  bundled  payment  will  be  for  all 
patients  at  the  facility.  In  the  event  that 
a  patient  does  not  want  to  receive 
services  at  the  facility,  the  applicant 
organization  should  identify  other 
dialysis  facilities  conveniently  located 
and  with  openings  so  as  to  allow  a 
patient  to  receive  services.  If  such  a 
facility  is  not  located  within  a 
reasonable  distance,  the  applicant 
organization  should  state  how  it  will 
accommodate  patients  who  do  not  wish 
to  participate.  Applicants  should  also 
address  what  arrangements  it  will  make 
for  traveling  patients  who  receive  care 
in  other  facilities. 

Whether  an  applicant  proposes  to 
serve  a  disadvantaged  population  or 
area  will  be  an  important  consideration 
as  to  whether  it  is  selected  for  the 
demonstration.  Applications  will  be 
evaluated  on  how  they  propose  t©  reach 
out  to  minorities  or  other  disadvantaged 
individuals.  A  demographic  profile  of 
the  service  area,  including  estimated 
numbers  of  ESRD  patients  by  age,  sex, 
race  and  ethnicity,  treatment  status/ 
modality  and  poverty  status,  along  with 
any  relevant  socioeconomic  or 
transportation  issues,  will  be  considered 
in  determining  the  demonstration  site's 
potential  for  assisting  a  disadvantaged 
population  or  area. 

(c)  Disease  Management  Features. 
Applicants  will  be  evaluated  on  their 
disease  management  progreun,  including 
their  understanding  of  the  role  of  the 
nephrologist  in  the  care  of  the  ESRD 
patient  and  the  role  of  the  care  manager 


in  providing  or  coordinating  services 
beyond  the  dialysis  facility.  In  addition, 
applicants  will  be  evaluated  on: 

•  The  proposed  disease  management 
services  and  how  they  will  increase 
quality  and  reduce  costs. 

•  Trie  proposed  roles  of  the 
physician,  case  managers,  and  other 
appropriate  staff  such  as  advanced 
practice  ninses,  in  planning  for  and 
coordinating  the  care  of  ESRD  patients. 

•  The  schedule  of  visits  with  the 
nephrologist  and  frequency  of  dialysis. 

•  The  methods  of  training  to  ensure  a 
team  of  care  managers  with  specialized 
knowledge  of  diet  and  medications,  as 
well  as  other  personal  needs  of  ESRD 
patients. 

•  How  multidisciplinary  teams  will 
be  used  to  serve  ESRD  patients, 
including  the  composition  of  these 
teams  and  proposed  activities. 

•  The  development  and  use  of 

,  protocols  to  guide  case  managers' 
activities. 

•  If  applicable,  accreditation  specific 
to  disease  management  by  a  national 
organization. 

(d)  Service  Package 

Under  the  capitation  option,  all 
Medicare-covered  services  are  tg  be 
provided.  If  a  demonstration 
organization  participates  in  a  State 
Medicaid  program,  then  it  must  work 
with  that  State  program  to  meet  its 
requirements.  Applicants  will  be 
evaluated  on  their  experience  with  the 
special  clinical,  service,  and  social 
support  needs  of  the  ESRD  population 
and  any  measures  they  plan  to  take  to 
enhance  these  measures  in  the 
demonstration.  Applicants  will  be 
evaluated  on  their  ability  to  offer 
patients  a  wide  choicfe  of  treatment 
modalities,  although  it  is  recognized , 
that  certain  providers  may  be  limited  in 
offering  this  choice. 

3.  Financial  and  Organizational 
Capability  (35  points) 

(a)  Ability  to  Bear  Risk.  Applicants 
must  be  in  compliance  with  State  laws 
and  regulations.  Any  activities 
undertaken  by  an  organization  under 
the  capitation  payment  model  cannot 
place  the  organization  in  conflict"  with 
State  requirements  on  financial  risk- 
bearing.  If  applicable,  applicants  will  be 
evaluated  on  their  ability  to  meet  risk- 
bearing  requirements. 

(b)  Ability  to  Meet  Enrollment 
Projections.  Applications  will  also  be 
evaluated  on  how  many  beneficiaries 
are  expected  to  be  treated  each  year  at 
each  site.  Under  the  capitation  options, 
the  applicant  will  be  evaluated  on  its 
marketing  strategy,  including  its  plans 
to  enroll  both  current  and  new  patients 
to  the  demonstration.  In  addition,  the 


applicant  \yill  be  evaluated  on  how  it 
explains  how  beneficiaries  will  be 
informed  about  supplemental  insurance 
(Medigap)  policies  and  protections.  The 
applicant  may  restrict  eligibility  of 
enrollees  by  age  or  other  criteria,  as  long 
as  it  gives  an  acceptable  justification. 

(c)  Staffing.  Applicants  will  be. 
evaluated  on  demonstrated  expertise 
among  key  personnel,  including  the 
following: 

•  Clinical  knowledge  and  experience, 
inducing  nephrology. 

•  Managed  care  and  disease 
management  expertise. 

•  Financial  management  expertise. 

(d)  Financial  and  Organizational 
Provisions.  Applicants  will  be  evaluated 
on  the  attractiveness  to  beneficiaries  of 
Medicare  tost-sharing  arrangements 
under  the  demonstration. 

Applicants  choosing  either  the 
capitation  payment  or  fee-for-service 
bundled  payment  options  will  be 
evaluated  on  their  projection  for 
attaining  budget  neutrality  for  the 
Medicare  program.  Applicants  for  the 
fee-for-service  bundled  payment  option 
should  include  the  expanded  bundle 
payment  as  a  medical  expense,  and 
project  budget  neutrality  by  comparing 
the  payment  to  costs  savings  from  the 
disease  management  intervention  on  an 
aimual  basis.  Applicants  should  justify 
their  proposed  cost  savings  by 
projections  of  reduced  utilization, 
references  to  disease  management 
literature,  and  the  organization's 
experience.  An  applicant  for  the  fee-for- 
service  bundled  payment  option  should 
estimate  the  amount  of  ESRD  and  non- 
ESRD  Medicare  claims  for  its  patient 
population. 

If  proposing  risk  sharing  for  the 
capitation  option,  an  applicant  will  be 
evaluated  on  the  quality  of  their 
projected  revenue  and  expense 
statements,  as  well  as  on  their  analysis 
of  budget  neutrality.  An  applicant  for 
the  capitation  option  will  be  evaluated 
on  the  appropriateness  of  its  Medical 
Loss  Ratio. 

(e)  Ability  to  Implement.  The 
applicant's  organization  will  be 
evaluated  on  the  basis  of  its  ability  to 
effectively  develop  and  implement  this 
demonstration  project  (including 
evidence  of  approval  by  governing 
boards),  commitment  of  funds  to 
planning  and  development,  and 
formation  of  multi-disciplinar>'  and 
cross-component  task  forces.  The 
demonstration  allows  organizations  to 
shift  from  treating  patients  in  fee-for- 
service  to  treating  them  in  nianaged 
care.  Applicants  choosing  the  managed 
care  or  PACE-type  delivery  option  must 
explain  how  this  change  in  service 
deliver^'  will  be  completed,  including 
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articles  of  incurporation  and  protocols 
for  patients.  The  applicant  should  state 
how  these  elements  will  impact  care,  as 
well  as  service  integration,  utilization, 
access  and  availability. 

Also,  the  applicant  will  be  judged  on 
its  experience  in  conducting  projects  of 
similar  clinical  scope  and  organizational 
complexity  as  that  proposed  for  the 
demonstration. 

(f)  Information  Systems  and 
Management  Plan.  Applicant 
organizations  will  be  evaluated  on 
whether  they  have  sufficient 
management  and  clinical  information 
systems  and  reporting  mechanisms  to 
implement  the  demonstration,  including 
the  ability  and  commitment  to  provide 
individual  health  status  (for  example, 
the  Health  Outcomes  Survey)  and 
utilization  data.  In  addition,  the 
applicant  should  delineate  the 
information  that  will  be  collected  to 
support  this  demonstration,  for 
example,  the  CMS  2728  (both  for  new 
patients  and  existing  patients  pending 
demonstration  entry),  line  item  costs  for 
prescribed  medications,  labs,  radiology 
and  other  services,  all  comorbid 
conditions,  patient  demographics  and 
facility  characteristics. 

4.  Capability  for  Quality  Assessment 
and  Improvement  (15  points) 

Under  the  demonstration,  we  will  link 
financial  incentives  to  improvements  in 
quality  outcome  indicators. 

Knowledge  and  participation  in  our 
ESRD  Clinical  Performance  Measures 
Project  will  be  beneficial. 

Applicants  will  also  be  evaluated  on 
their  quality  improvement  system, 
including  the  following: 

•  Written  quality  improvement 
policies  and  procedures. 

•  A  standing  quality  improvement 
committee. 

•  Patient  grievance  and  appeal 
systems. 

•  Provider  credentialing  system. 

•  Organizational  modification 
methodology  for  applicants  planning  to 
shift  from  fee-for-service  to  the  managed 
care  model. 

An  organization's  application  will  be 
evaluated  on  how  it  will  measure 
improvements  in  health  outcomes 
attributable  to  its  disease  management 
interventions. 

XI.  Final  Awards 

From  among  the  most  highly  qualified 
applicants,  the  final  selection  of  projects 
for  the  demonstration  will  be  made  by 
the  Administrator  and  will  take  into 
consideration  a  number  of  factors, 
including  operational  feasibility,  budget 
neutrality,  geographic  location,  and 
program  priorities  (such  as  testing  a 


variety  of  approaches  for  delivering 
services,  targeting  beneficiaries,  and 
payment).  We  reserve  the  right  to 
determine  the  scope  of  the  project, 
which  includes  limiting  the  number  of 
awards  and  beneficiaries  covered  under 
the  demonstration.  In  evaluating 
applications,  we  rely  on  our  past 
experience  with  successful  and 
unsuccessful  demonstrations.  We  expect 
to  make  the  awards  in  2003. 

XII.  Collection  of  Information 
Requirements 

The  application  and  instructions 
associated  with  this  solicitation  are 
approved  under  OMB  control  number 
0938-0880,  with  a  current  expiration 
date  of  05/31/03.  We  have  requested  a 
three  year  extension  of  the  application. 
Pending  OMB  approval,  this  current 
application  is  valid  through  the  interim 
period.  The  form  and  instructions  can 
be  obtained  from  the  CMS  web  site 
referenced  elsewhere  in  this  notice. 

Appendix  I:  Services  Included  in  the 
Expanded  Dialysis  Bundle 

A.  Drugs 

EPO  (Erythropoietin.  Epoetin  Alpha)  HCPCS 
Codes  Q9920-Q9g40  Aranesp  (|0880) 

Iron  (11750.  11755.  I17B0.  (1770.  J1780.  J2915. 
12916)' 

Vitamin  D  (10630.  10635.  10636.  )2500.  |1270) 

Levocarnitine  (11955) 

Phosphate  Binders  ()0610) 

B.  Labs/Radiology 

Laboratory  HCPCS  Codes  (208  codes) 

73120  X-Rav  Exam  Hand 

75710  Artery  X-Rays  Arm/Leg 

75716  Artery  X-Ravs  Arms/Legs 

75774  Artery  X-Ray.  Each  Vessel 

75893  Venous  Sampling  by  Catheter        ; 

75964  Repair  Artery*Blockage:  Each 

76070  CT  Scan.  Bone  Density  Study 

76075  Dual  Energy  X-Ray  Study 

76092  Mammogram.  Screening 

76778  Echo  Exam  Kidney  Transplant 

78070  Parathyroid  Nuclear  Imaging 

78351  Bone  Mineral  Dual  Photon 

80048  Basic  Metabolic  Panel 

80051  Electrolyte  Panel 

80053  Comp  Metabolic  Panel 

80061  Lipid  Panel 

80069  Renal  Function  Panel 

80074  Acute  Hepatitis  Panel 

80076  Hepatic  Function  Panel 

80156  Assay  Carbamazepine 

80162  Assay  for  Digoxin 

80185  Assay  for  Phenytoin 

80186  Assay  for  Phenytoin.  Free 

80197  Assay  for  Tacrolimus 

80198  Assay  for  Theophylline 
80202  Assay  for  Vancomycin 
80410  Calcitonin  Stimulation  Panel 

81000  Urinalysis.  Nonauto.  W/Scope 

81001  Urinalysis.  Auto.  W/Scope 

81002  Urinalysis.  Nonauto  W/O  Scop 

81003  Urinalysis.  Auto.  W/O  Scope 
81005  Urinalysis 

81007  Urine  Screen  for  Bacteria 

81015  Microscopic  Exam  Urine 


82009  Test  for  Acetone/Ketones 

82010  Acetone  Assay 
82017    Acylcarnitines.  Quant 
82040    Assay  Serum  Albumin 
82042     Assay  Urine  Albumin 
82108    Assay.  Aluminum 
82232     Beta-2  Protein 

82247  Bilirubin  Total 

82248  Bilirubin  Direct 
82270    Test  Feces  Blood 

82306  Assay  Vitamin  D 

82307  Assay  Vitamin  D 

82308  Assay  Calcitonin 
82310    Assay  Calcium 
82330    Assay  Calcium 

82374     Assay  Blood  Carbon  Dioxide 
82379    Assay  Carnitine 
82435     Assay  Blood  Chloride 
82465     Assay  Serum  Cholesterol 
82550     Assay  CK  (CPK) 
82565     Assay  Creatinine 
82570    Assay  Urine  Creatinine 
82575    Creatinine  Clearance  Test 
82607    Vitamin  B-12 
82728     Assay  Ferritin 
82746    Blood  Folic  Acid  Serum 
'82747     Folic  Acid.  RBC 
82800     Blood  PH 

82803     Blood  Gases:  PH.  P02,  PC02 
82805     Blood  Gases  W/02  Saturation 
82810     Blood  Gases.  02  Sat  Only 
82945    Glucose  Other  Fluid 

82947  Assay  Quantitatiye.  Glucose 

82948  Reagent  Strip/Blood  Glucose 
82950    Glucose  Test 

82977     Assay  GGT 
83036    Glycated  Hemoglobin  Test 
83540    Assay  Iron 
83550     Iron  Binding  Test' 
83718     Blood  Lipoprotein  Assay 
83735     Assay  Magnesium 
83937     Assay  Osteocalcin 
83970    Assay  Parathormone 
83986    Assay  Body  Fluid  Acidity 
84075     Assay  Alkaline  Phosphatase 
84100    Assay  Phosphorus 
84105     Assay  Urine  Phosphorus 

84132  AssaySerum  Potassium 

84133  Assay  Urine  Potassium 

84134  Assay  Prealbumin 
84155     Assay  Protein 
84160    Assay  Serum  Protein 
84295     Assay  Sprum  Sodium 
84315     Body  Fluid  Specific  Gravity 
84443     Assay  Thyroid  Stim  Hormone 
84450    Transferase  (AST)  (SCOT) 
84460    Alanine  Amino  (ALT)  (SGPT) 
84466     Transferrin 

84478    Assay  Triglycerides 

84520    Assay  Urea  Nitrogen 

84540    Assay  Urine  Urea-N 

84545     Urea-N  Clearance  Test 

84630     Assay  Zinc 

85002     Bleeding  Time  Test 

85004     Automated  Diff  WBC  Count 

85007  Differential  WBC  Count 

85008  Nondifferenlial  WBC  Count 

85009  Differential  WBC  Count 

85013  Hematocrit 

85014  Hematocrit 
85018    Hemoglobin 

85021  Automated  Hemogram 

85022  Automated  Hemogram 
85025  Automated  Hemogram 
85027  Automated  Hemogram 
85032     Manual  Cell  Count.  Each 
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85041  Red  Blood  Cell  (RBC)  Count 

85044  Reticulocyte  Count 

85045  Reticulocyte  Count 

85046  Reticyte.  HGB  Concentrate 

85048  White  Blood  Cell  (WBC)  Count 

85049  Automated  Platelet  Count 
85345  Coagulation  Time 

85347  Coagulation  Time 

85348  Coagulation  Time 
85520  Heparin  Assay 

85595  Platelet  Count,  Automated     • 

85610  Prothrombin  Time 

85611  Prothrombin  Test 

85651  RBC  SED  Rate,  Nonauto 

85652  RBC  SED  Rate,  Auto 

85730  Thromboplastin  Time,  Partial 

85732  Thromboplastin  Time,  Partial 

86140  C-Reactive  Protein 

86317  Immunoassay.  Infectious  Agen 

86590  Streptokinase.  Antibody 

86644  CMV  Antibody 

86645  CMV  Antibody.  IGM 

86687  HTLV-I 

86688  HTLV-II 

86689  HTLV/HFV  Confirmatory  Test 
86692  Hepatitis,  Delta  Agent  .    , 

86701  HIV-1 

86702  HIV-2 

86703  HIV-l/HIV-2.  Single  Assay 

86704  HEP  B  Core  AB  Test 

86705  HEP  B  Core  AB  Test 

86706  HEP  B  Surface  AB  Test 

86707  HEP  BE  AB  Test 

86708  HEP  A  AB  Test 

86709  HEP  A  AB  Test 

86803  HEP  C  AB  Test 

86804  HEP  C  AB  Test  Confirm 

86812  HLA  Typing,  A,  B, /C 

86813  HLA  Typing,  A,'  B,  /C 

86816  HLA  Typing,  DR/DQ 

8681 7  HLA  Typing,  DR/DQ 

86900  Blood  Typing.  ABO 

86901  Blood  Typing,  RH  (D) 

86903  Blood  Typing,  Antigen  Screen 

86904  Blood  Typing,  Patient  Serum 

86905  Blood  Typing,  RBC  Antigens 

86906  Blood  Typing,  Rh  Phenotype 
87040  Blood  Culture  Bacteria 

87070  Culture  Specimen,  Bacteria 

87071  Culture  Bact 

87072  Culture  Specimen  By  Kit 

87073  Culture  Bact 

87075  Culture  Specimen,  Bacteria 

87076  Bacteria  Identification 

87077  Culture  Bact 

87081  Bacteria  Culture  Screen 

87084  Culture  Specimen  By  Kit 

87086  Urine  Culture,  Colony  Count . 

87088  Urine  Bacteria  Culture 

87147  Culture  Typing,  Serologic 

87163  Culture,  Any  Source,  Add'l  ID  Reqd 

87181  Antibiotic  Sensitivity,  Each 

87184  Antibiotic  Sensitivity,  Each 

87185  Enzyme  Detection 

87186  Antibiotic  Sensitivity,  MIC 

87187  Antibiotic  Sensitivity,  MBC 

87188  Antibiotic  Sensitivity,  Each 
87190  TB  Antibiotic  Sensitivity 
87197  Bactericidal  Level,  Serum 
87205  Smear/Stain,  Interpret 
87271  CMV,  DFA 

87340  HEP  B  Surface  AG,  EIA 

87341  HEP  B  HBSAG  Neutral  AG,  EIA 
87350  HEP  B  AG,  EIA 

87380  HEP  Delta  AG,  EIA 

.  87390  HIV-1  AG,  EL\ 


87391  HIV-2  AG,  EIA 

87515  Hep  B;  DNA,  Direct 

87516  HEP  B.  DNA,  AMP 

87517  HEP  B,  DNA.  Quant 

87520  HEP  C,  RNA,  Direct 

87521  HEP  C.  RNA.  AMP 

87522  HEP  C.  RNA.  Quant 

87525  HEP  G.  DNA.  DIRECT 

87526  HEP  G,  DNIA.  AMP    " 

87527  HEP  G,  DNA,  Quant 

89050  Body  Fluid  Cell  Count 

89051  Body  Fluid  Cell  Count 
930(X)  Electrocardiogram  Complete 
93005  Electrocardiogram  Tracing 
93010  Electrocardiogram  Report 

93040  Rhythm  ECG  w/Report 

93041  Rhythm  EGG  Tracing  ^ 

93042  Rhythm  ECG  Report 

93307  Echo  Exam  Heart 

93308  Echo  Exam  Heart 

GOOOl  Drawing  Blood  for  Specimen 

G0202  Screening  Mammography,  Digital 

C.  Vascular  Access 

Vascular  Access  HCPCS  Codes  (122  Codes) 

00350  Anes-Major  Vessels  Neck;  Nos^ 

00532  Anes-Access  Cent  Venous  Circ 

01784  Anesthesia-AV  Fistula 

01844  ANES-VASC  Shunt.  Shunt  Revis 

35180  Repair  Blood  Vessel  Lesion 

35190  Repair  Blood  Vessel  Lesion 

35206  Repair  Blood  Vessel  Lesion 

35226  Repair  Blood  Vessel  Lesion 

35236  Repair  Blood  Vessel  Lesion 

35256  Repair  Blood  Vessel  Lesion 

35450  Repair  Arterial  Blockage 

35451  Repair  Arterial  Blockage 

35452  Repair  Arterial  Blockage 

35453  Repair  Arterial  Blockage 

35454  Repair  Arterial  Blockage 

35455  Repair  Arterial  Blockage^ 

35456  Repair  Arterial  Blockage 

35457  Repair  Arterial  Blockage 

35458  Repair  Arterial  Blockage 

35459  Repair  Arterial  Blockage 

35460  Repair  Venous  Blockage 

35470  Repair  Arterial  Blockage 

35471  Repair  Arterial  Blockage 

35472  Repair  Arterial  Blockage 

35473  Repair  Arterial  Blockage 

35474  Repair  Arterial  Blockage 

35475  Repair  Arterial  Blockage  ' 

35476  Repair  Venous  Blockage 
35860  Explore  Limb  Vessels 

35875  Remove  Clot  In  Graft 

35876  Remove  Clot  In  Graft 
35900  Excision  Of  Infected  Graft- 
Extremity 

35903  Excise  Graft  Extremity 

35910  Excision  Of  Infected  Graft- 
Extremity 

36000  Place  Needle  In  Vein 

36005  Injection,  Venography 

36011  Place  Catheter  In  Vein 

36140  Establish  Access  To  Artery 

36145  Artery  To  Vein  Shunt 

36215  Place  Catheter  In  Artery 

36216  Place  Catheter  In  Artery 

36217  Place  Catheter  In  Artery  ■: 

36245  Place  Catheter  In  Artery 

36246  Place  Catheter  In  Artery 

36247  Place  Catheter  In  Artery 
36400  Drawing  Blood 

36406  Drawing  Blood 

36410  Drawing  Blood 

36420  Establish  Access  To  Vein        '  . 


36425  Establish  Access  To  Vein 

36488  Insert  Catheter  Vein 

36489  Insert  Catheter  Vein 

36490  Insert  Catheter  Vein  . 

36491  Insert  Catheter  Vein 
36493  Reposition  CVC 

36533  Insert  Access  Port 

36534  Revise  Access  Port 

36535  Remove  Access  Port 
36550  Declot  Vascular  Device 
36800  Insert  Cannula 
36810  Insert  Cannula 
36815  Insert  Cannula 

36819  AV  Fusion  By  Basilic  Vein 

36820  AV  Anastomosis-Perm  Access     ,  . 

36821  Artery-Vein  Fusion 
36825  Arten,'-Vein  Graft 

36830  Arten-Vein  Graft 

36831  AV  Fistula  Excision  ■ 

36832  AV  Fistula  Revision 

36833  AV  Fistula 

36834  Repair  A-V  Aneurysm 

36835  Artery  To  Vein  Shiint 

36860  Ext  Cannula  Declotting 

36861  Cannula  Declotting 
36870  Thrombectomy 
37190  Repair  A-V  Aneurysm 

37201  Transcatheter  Therapy  Infuse    ■ 

37205  Transcatheter  Stent 

37206  Transcatheter  Stent  Add-On 

37207  Transcatheter  Stent 

37208  Transcatheter  Stent  Add<)n 

37209  Exchange  Arterial  Cathetier        » 
37607  Ligate  Fistula 

49420  Insert  Abdominal  Drain 

49421  Insert  Abdominal  Drain 

49422  Remove  Perm  Cannula/Catheter 
71010  Chest  X-Ray 

71015  Chest  X-Ray 

71020  Chest  X-Ray 

71021  Chest  X-Ray 

71022  Chest  X-Ray 
71030  Chest  X-Rav 
71035  Chest  X-Ray 
75790  Visualize  A-V  Shunt 

75820  Vein  X-Ray  Arm/Leg       '  , 

75822  Vein  X-Rav  Arms/Legs 

75860  Vein  X-Ray  Neck 

75894  X-Rays  Transcatheter  Therapy 

75896  X-Rays  Transcatheter  Therapy 

75898  Follow-Up  Angiogram 

75900  Arterial  Catheter  Exchange 

75901  Mechanical  Removal  Of  Pericath 
Obstructive  Material 

75902  Mechanical  Removal  Of  Intraluminal 
Obstructive  Material 

75960  Transcatheter  Intro  Stent 

75961  Retrieve  Broken  Catheter    ' 

75962  Repair  Arterial  Blockage 
75978  Repair  Venous  Blockage 
76080  X-Ray  Exam  Fistula 
76942  Echo  Guide  For  Biopsy 
76960  Echo  Guidance  Radiotherapy 
93900  Duplex  Scan  Of  Hemodialysis  Access 

93922  Extremity  Study 

93923  Extremity  Study 

93925  Lower  Extremity  Study 

93926  Lower  Extremity  Study 

93930  Upper  Extremity  Study 

93931  Upper  Extremity  Study 
93965  Extremity  Study 

93970  Extremity  Study 

93971  Extremity  Study 

A4300  Cath  Impl  Vase  Access  PcMlal 

M0900  Excision  Without  Graft 
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Authority:  Section  402  of  the  Social 
Security  Act  Amendments  of  1967  (42 
U.S.C.  i395bl). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.779,  Health  Care  Financing 
Research,  Demonstrations  and  Evaluations) 

Dated:  May  10.  2003. 
Thomas  A.  Scully, 

Administrator.  Centers  for  Medicares' 
Medicaid  Services. 

|FR  Doc.  03-13829     Filed  5-29-03;  12:09 
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BILUNG  COM  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Grants  for  Policy-Oriented  Rural  Health 
Services  Research;  Grant 
Announcement  Number  HRSA-03-091 

AGENCY:  Health  Resources  and  Services 
Administration  (HRSA).  HHS. 

ACTION:  Notice  of  availability  of  funds. 


SUMMARY:  The  Office  of  Rural  Health 
Policy  (ORHP)  announces  that 
approximately  $900,000  in  Fiscal  Year 
(FY)  2003  hinds  are  available  for 
competitive  grants  for  policy-oriented 
rural  health  services  research. 
Individual  research  projects  that  address 
rural  health  services  will  be  funded 
under  this  announcement.  This  program 
is  authorized  by  Section  301  of  the 
Public  Heahh  Service  Act.  Eligibility  is 
open  to  public,  private,  and  non-profit — 
including  faith-based  and  community- 
based — organizations.  Further 
information  is  provided  in  the 
Eligibility  Requirements  section.  Grant 
awards  will  be  limited  to  $150,000  per 
grantee.  It  is  anticipated  that  six  (6) 
awards  will  be  made.  The  project  period 
is  twelve  months. 

APPLICATION  DEADLINES:  Applications 
must  be  received  by  4  p.m.  Eastern  Time 
on  July  7,  2003.  Completed  applications 
must  be  sent  to  HRSA  Grants 
Application  Center  (GAG).  901  Russell 
Avenue,  Suite  450,  Gaithersburg,  MD 
20879. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 
(1)  received  on  or  before  the  deadline 
date;  or  (2)  postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
orderly  processing.  Applicants  must 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service  in  lieu  of  a  postmark.  Private 
metered  postmarks  are  not  acceptable  as 
proof  of  timely  mailing.  Late 
applications  will  not  be  reviewed. 
Applicants  will  receive  a  confirmation 


of  receipt  notice  from  the  HRSA  Grants 
Application  Center. 

The  standard  application  form  and 
general  instructions  for  completing 
applications  (Form  PHS  398)  have  been 
approved  by  the  Office  of  Management 
and  Budget.  To  receive  an  application 
kit,  contact  the  HRSA  Grants 
Application  Center  toll-free  at  1-877- 
477-2123  or  write  them  at  HRSA  Grants 
Application  Center,  901  Russell 
Avenue,  Suite  450,  Gaithersburg,  MD 
20879.  To  order  an  application  kit  for 
this  program,  you  must  identify  the 
program  citing  the  following  program 
name,  catalogue  of  federal  domestic 
assistance  number,  and  announcement 
number:  Grant  Program  for  Policy- 
Oriented  Rural  Health  Services 
Research,  Catalogue  Of  Federal 
Domestic  Assistance  Number:  93.155, 
Grant  Announcement  Number:  HRSA- 
03-091 

On-line  grant  application:  Applicants 
should  note  that  HRSA  anticipates 
accepting  grant  applications  online  in 
the  last  quarter  of  the  Fiscal  Year  (July 
through  September).  Please  refer  to  the 
HRSA  grants  schedule  at  http:// 
www.hrsa.gov/gmnts.htm  for  more 
information. 

Letter  of  intent:  In  order  to  allow  the 
ORHP  to  plan  for  the  objective  review 
process,  applicants  are  requested  to 
notify  the  ORHP  in  writing  of  their 
intent  to  apply.  This  notification  is  not 
binding,  but  serves  to  inform  the  ORHP 
of  anticipated  numbers  of  applications 
that  may  be  submitted.  Do  not  fax 
notification.  Notification  is  requested  no 
later  than  June  11,  2003.  The  address  for 
notification  is:  Emily  Costich,  Policy- 
Oriented  Rural  Health  Services  Research 
Program,  Office  of  Rural  Health  Policy, 
Health  Resources  and  Services 
Administration,  Room  9A-55,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Information  or  technical  assistance 
regarding  business,  budget,  or  financial 
issues  should  be  directed  to  the  Division 
of  Grants  Management  Operations, 
Health  Resources  and  Services 
Administration,  5600  Fishers  Lane, 
Room  7-89,  Rockville,  Maryland  20857. 
301-443-2280.  Specific  contacts  are: 
Janice  M.  Gordon,  Grants  Management 

Officer,  Division  of  Grants 

Management  Operations,  Telephone: 

301-443-2385,  E-mail: 

jgordon@hrsa.gov. 
Darren  S.  Buckner,  Grants  Management 

Specialist,  Division  of  Grants 

Management  Operations.  Telephone: 

301-443-191 3,  E-mail: 

dbuckner@hrsa.gov. 

Requests  for  technical  or 
programmatic  information  on  this 


announcement  should  be  directed  to 
Emily  Costich,  Office  of  Rural  Health 
Policy,  Room  9A-55,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
MD  20857,  (301)  443-0502,  E-mail: 
ecostich@hrsa.gov. 

SUPPLEMENTARY  INFORMATION:  Policy- 
oriented  rural  health  services  research  is 
useful  because  it  informs  policy-makers 
concerned  with  rural  health  issues  and 
it  enhances  knowledge  about  rural 
health  and  rural  health  services.  In 
addition,  rural  health  services  research 
addresses  critical  concerns  facing  rural 
communities  in  their  quest  to  secure 
adequate,  affordable,  high  quality  health 
services.  Research  findings  are  useful  to 
inform  a  wide  audience  of  national, 
state,  and  local  decision-makers  about 
rural  health  issues.  Research  findings 
have  been  instrumental  in  bridging  gaps 
between  policy  and  program  needs. 

Research  Priorities:  These  grants  are 
designed  to  provide  support  both  for 
entities  established  in  the  rural  health 
services  research  field  as  well  as  those 
entering  this  field.  These  grants  are  also 
intended  to  advance  specific  areas  of 
rural  health  services  research  in  which 
a  limited  amount  of  research  exists.  To 
determine  what  specific  rural  health 
services  research  is  in  progress  in  the 
areas  of  applicant  interest,  query  the 
Database  for  Rural  Health  Research  in 
Progress  at:  http://www.niral-health.org. 
This  grant  program  will  support 
individual  research  projects  and 
excludes  clinical/biomedical  research 
and  the  expenditure  of  funds  for 
delivery  of  services. 

Research  Areas 

Applications  are  sought  for  the 
research  areas  specified  below,  either 
singly  or  in  combination.  These  areas 
are  not  listed  in  any  priority  order. 
Applications  falling  outside  these 
research  areas  may  be  returned  at  the 
discretion  of  the  Office  of  Rural  Health 
Policy  as  being  non-responsive. 

(1)  Mental  Health 

(2)  Substance  Abuse 
(3>OraI  Health 

(4)  American  Indian/ Alaska  Native/ 

Native  Hawai'ian  Health  Issues 

(5)  Integration  of  Native  and  Non-Native 

Health  Care 

(6)  Special  Populations — Children, 

Women,  Homeless,  Elderly 

(7)  Chronic  Disease  [e.g..  Asthma  and 

Diabetes) 

(8)  Bioterrorism  Preparedness 

(9)  Frontier  Issues 

(10)  Medicaid 
(ll)S-CHIP 

(12)  End  of  Life  Care 

(13)  Continuum  of  Care 

(14)  Public  Health  Issues 
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(15)  Quality  of  Life 

(16)  Uninsured 

(17)  Disabled/Disability 

(18)  Low  Income  Populations 

(19)  Quality  of  Care 

(20)  EMS  (for  all  populations,  with  a 
special  interest  in  children) 

(21)  Dual  Eligibles 

Geographic  Coverage 

Applications  are  sought  for  research 
products  that  are  national  in  scope  or 
generalizable  to  the  nation.  Research 
covering  a  single  community,  multiple 
communities,  a  single  state,  or  a  single 
region  are  not  acceptable  and  will  not  be 
reviewed. 

Criteria  and  Maximum  Points:  - 
Applications  will  be  evaluated  on  the 
basis  of  the  following  criteria: 

•  Principal  Investigator  and  Support 
Personnel  (25  Points)  (This  criterion 
includes  evaluation  of  qualifications 
and  achievements  of  principal 
investigator  and  support  personnel,  as 
well  as  multidisciplinary  mix  of 
personnel.) 

•  Organizational,  Physical  and 
Institutional  Arrangements  and 
Institutional  Commitment  to  Rural 
Research  (10  points)  [This  criterion 
includes  evaluation  of  administrative 
capabilities  to  manage  research 
activities  and  accounting  capabilities  to 
manage  grant  funds.) 

•  Project  Proposal  (30  points). 

•  Budget  (5  points). 

•  Demonstrated  Commitment  and 
Experience  in  Rural  Health  Research, 
Policy  or  Service  (15  points). 

•  Research  Applicability  to  National 
Issues.  Policy  Relevance  and  Breadth  of 
Scope  (e.g.,  geographic  coverage)  (15 
points). 

Eligibility  Requirements:  Eligibility  is 
open  to  public,  private,  and  non-profit — 
including  faith-based  and  community- 
based — organizations.  Institutions  that 
received  a  Rural  Health  Research  Center 
Award  covering  September  1,  2000- 
August  31,  2004  and  those  with  Fiscal 
Year  2000-2003  ORHP  awards  under 
special  congressional  initiatives  are 
ineligible  for  this  grant  program. 
Although  multiple  applications  may  be 
submitted,  only  one  award  will  be  made 
to  the  same  entity.  Receipt  of  a  grant 
will  not  disqualify  the  recipient  from 
the  Rural  Health  Research  Center 
competition  in  2004. 

In  addition  to  the  above  criteria, 
applicants  must  be  capable  of  receiving 
the  grant  funds  directly  and  must  have 
the  capability  to  manage  the  project. 
Applicants  must  be  able  to  exercise 
administrative  and  program  direction 
over  t|ie  grant  project;  must  have  the 
administrative  and  accoimting 
capabilities  to  manage  the  grant  funds; 


and  must  have  some  permanent 
research  staff  at  the  time  the  application 
is  submitted. 

Matching  Requirements:  Applicant 
will  not  be  required  to  match  or  share 
the  project  cost  if  an  award  is  made. 

Funding  Preferences:  A  funding 
preference  will  be  awarded  to  any 
qualified  applicant  that  demonstrates 
substantial  inclusion  of  the  following  in 
the  project  proposal:  The  applicant  is,  or 
is  located  within,  an  institution  of 
higher  learning  or  a  department  or 
agency  within  a  State  or  local 
government.  Institutions  of  higher 
learning  are  preferred  because  they 
bring  academic  loiowledge  and     ^ 
expertise  to  the  application  of  new 
scientific  techniques  to  solve  the 
complex  problems  of  rural 
communities.  It  is  essential  that 
research  conclusions  are  based  on  the 
knowledgeable  application  of  scientific 
research  techniques  that  an  institution 
of  higher  learning  can  provide. 
Departments  or  agencies  within  a  State 
or  local  government  are  preferred 
because  of  their  expertise  in  assessing 
the  impacts  of  national  policies  on  state 
governance  and  rural  communities.  This 
expertise  provides  their  research  with  a 
unique  policy-oriented  perspective 
about  rural  communities  and  their 
members.  Approved  applications  that 
receive  a  funding  preference  will  be 
ranked  ahead  of  those  that  receive  no 
preference.  Applications  recommended 
for  approval  that  do  not  receive  a 
preference  will  be  given  full  and 
equitable  consideration  but  will  not  be 
funded  until  all  applications 
recommended  for  approval  that  do 
receive  the  preference  and  fall  within 
the  funding  line  are  funded.  The 
funding  line  is  the  threshold  score  that 
determines  the  cut-off  point  for  funding 
in  a  given  fiscal  year  as  determined  by 
available  funds.  Applicants  who  are 
eligible  for  a  preference  and  wish  to 
receive  it,  must  request  a  preference  by 
following  the  instructions  described  in 
the  application  kit. 

Special  considerations:  HRSA  wants 
to  fund  a  variety  of  research  areas  in 
making  new  awards  under  this 
annoimcement.  Therefore,  HRSA  will 
consider  the  variety  of  research  areas 
when  selecting  which  applications  to 
fund  or  those  recommended  for 
approval.  See  the  list  of  21  research, 
areas  in  the  Research  Areas  section 
above. 

HRSA  wants  to  achieve  a  geographic 
balance  among  awardees  in  making  new 
awards  under  this  announcement. 
Therefore,  HRSA  will  consider 
geographic  distribution  when  selecting 
which  applications  to  fund  of  those 
recommended  for  approval. 


Executive  Order  12372 

This  grant  program  is  subject  to  the 
provisions  of  Executive  Order  12372 
concerning  intergovernmental  review  of 
Federal  programs  by  appropriate  health 
planning  agencies  as  implemented  by  45 
CFR  part  100.  Executive  Order  12372 
allows  States  the  option  of  setting  up  a 
system  for  reviewing  applications  from 
within  their  States  for  assistance  under 
certain  Federal  programs.  Applicants 
(other  than  Federally-recognized  Indian 
tribal  governments)  should  contact  their 
State  Single  Point  of  Contact  (SPOC),  a 
list  of  which  will  be  included  in  the 
application  kit.  as  early  as  possible  to 
alert  them  to  the  prospective . 
applications  and  receive  any  necessary 
instructions  on  the  State  process.  For 
proposed  projects  serving  more  than  one 
State,  the  applicant  is  advised  to  contact 
the  SPOC  of  each  affected  State. 

The  due  date  for  State  process 
recommendations  is  60  days  after  the 
application  deadline  for  new 
applications.  The  granting  agency  does 
not  guarantee  to  "accommodate  or 
explain"  State  process 
recommendations  it  receives  after  that 
date.  (See  part  148  of  the  PHS  Grants 
Administration  Manual , 
Intergovernmental  Review  of  PHS 
Programs  imder  Executive  Order  12372, 
and  45  CFR  part  100  for  a  description 
of  the  review  process  and  requirements). 

Dated:  May  15,  2003. 
Elizabeth  M.  Duke. 

Administrator. 

(FR  Doc.  03-13916  Filed  6-3-03;  8:45  am) 

BILUNG  CODE  4165-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Title  III  Early  Intervention  Services 
Program,  Existing  Geographic  Areas 
(EISEGA);  CFDA  93.918;  HRSA  04-005 

AGENCY:  Health  Resources  and  Services 

Administration,  HHS. 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  the  anticipated  availability 
of  fiscal  year  (FY)  2004  funds  to  be 
awarded  under  the  Ryan  White 
Comprehensive  AIDS  Resources 
Emergency  (CARE)  Act  Title  III  Early 
Intervention  Services  (EIS)  Program  for, 
existing  geographic  areas  to  support 
outpatient  HIV  early  intervention  and 
primary  care  services  for  low-income, 
medically  underserved  people  in 
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existing  primary  care  systems.  Grants 
will  be  awarded  for  a  S-yeai  period. 

Program  Purpose:  The  purpose  of  this 
funding  is  to  provide,  on  an  ongoing 
outpatient  basis,  high  quality,  culturally 
competent,  early  intervention  services/ 
primary  care  to  individuals  with  HIV 
infection.  This  is  accomplished  by 
increasing  the  present  capacity  and 
capability  of  eligible  ambulatory  health 
services  entities.  These  expanded 
services  become  a  part  of  a  continuum 
of  HIV  prevention  and  care  for 
individuals  who  are  at  risk  for  HFV 
infection  or  are  HIV  infected. 

Program  Requirements:  As  described 
in  section  265  l(b}  of  the  Public  Health 
Service  Act,  funded  programs  must 
provide  the  following  services  on  an 
outpatient  basis: 

(A)  Counseling  individuals  with 
respect  to  HIV  disease: 

(B)  Testing  individuals  with  respect  to 
HIV  disease,  including  tests  to  confirm 
the  presence  of  the  disease,  tests  to 
diagnose  the  extent  of  the  deficiency  in 
the  immune  system,  and  tests  to  provide 
information  on  appropriate  therapeutic 
measures  for  preventing  and  treating  the 
deterioration  of  the  immune  system  and 
for  preventing  and  treating  conditions 
arising  from  the  disease; 

(C)  Referrals  of  individuals  with  HIV 
disease  to  appropriate  providers  of 
health  and  support  services; 

(D)  Other  clinical  and  diagnostic 
services  regarding  HIV  disease  and 
periodic  medical  evaluations  of 
individuals  with  the  disease;  and, 

(E)  Providing  therapeutic  measures  as 
described  in  (B). 

Funded  programs  must  provide  the 
proposed  services  directly  and/or 
through  formal  agreements  with  public 
or  nonprofit  private  entities.  They  may 
also  provide  services  through 
agreements  with  private  for-profit 
entities  if  such  entities  are  the  only 
available  providers  of  quality  HIV  care 
in  the  area.  A  minimum  of  50  percent 
of  funds  awarded  MUST  be  spent  on 
primary  care  services  as  described  in 
items  B-E  above.  No  more  than  10 
percent  of  funds  awarded  may  be  spent 
on  administration,  including  planning 
and  evaluation. 

Eligible  Applicants:  Applicants  are 
limited  to  public  or  private  nonprofit 
entities  that  are  currently  funded  under 
the  Title  III  program  whose  project 
periods  expire  in  FY  04  and  other 
public  or  private  nonprofit 
organizations,  which  meet  the 
qualifications  as  described  in  section 
2652(a}  of  the  PHS  Act,  proposing  to 
serve  the  same  populations  currently 
being  served  by  these  existing  projects. 
Faith-based  and  community-based 
organizations  which  meet  these 


qualifications  are  eligible  to  apply.  The 
available  service  areas  are: 

State  and  Service  Areas  of  Ih^ject  Periods 
Ending  12/31/03  and  3/31/04 

AL    AUTAUGA:  LOWNDES:  BUTLER: 
DALLAS:  CHILTONr  ELMORE:  MACON: 
BULLOCK:  LEE:  RUSSELL:  PIKE: 
BARBOUR:  DALE;  GENEVA:  HOUSTON: 
CRENSHAW:  CONECUH:  COFFEE: 
CHAMBERS:  TALLAPOOSA:  WILCOX: 
MONROE:  PERRY.  CALHOUN; 
CHAMBERS;  CLEBURNE;  COOSA:  CLAY; 
CHEROKEE:  DEKALB;  ETOWAH; 
RANDOLPH;  TALLADEGA: 
TALLAPOOSA.  COLBERT;  CULLMAN; 
FRANKLIN:  JACKSON:  LAUDERDALE: 
LAWRENCE;  LIMESTONE;  MADISON; 
MARION:  MARSHALL;  MORGAN: 
WINSTON.  MOBILE;  BALDWIN 

AZ    PIMA:  TUCSON.  MARICOPA: 
YAVAPAI;  GILA;  PINAL 

CA     SAN  BERNARDINO.  SAN  FRANCISCO. 
SAN  lOAQUIN;  SOLANO;  YOLO; 
CALAVERAS.  LOS  ANGELES.  ALAMEDA. 
SAN  FERNANDO  VALLEY,  SANTA 
CLARA.  SANTA  CRUZ:  MONTEREY, 
ORANGE,  NORTH  SAN  DIEGO  COUNTY 

DC     DISTRICT  OF  COLUMBIA      - 

FL    DADE;  MIAMI,  MIAMI  BEACH;  SOUTH 
BEACH:  NORTHSIDE;  NORMANDY  ISLE. 
MONROE;  KEY  WEST;  MARATHON; 
TAVENIER 

GA     BULLOCH:  CANDLER;  EVANS: 
TOOMBS;  TATTNALL;  lEFF  DAVIS; 
APPLING;  WAYNE:  COFFEE;  BACON; 
PIERCE:  BRANTLEY:  ATKINSON:  WARE: 
CHARLTON;  CLINCH.  FULTON:  DEKALB. 
BURKE:  COLUMBIA:  EMANUEL: 
GLASCOCK;  JEFFERSON;  JENKINS; 
LINCOLN:  MCDUFFIE;  RICHMOND: 
SCREVEN;  TALIAFERRO:  WARREN; 
WILKES,  CHATHAM:  EFFINGHAM: 
LIBERTY;  BRYAN:  GLYNN.  FULTON. 
BALDWIN:  BIBB;  CRAWFORD: 
HANCOCK:  HOUSTON:  JASPER:  JONES: 
MONROE:  DEKALB;  PUTNAM;  TWIGGS; 
WASHINGTON;  WILKINSON.  BUTTS: 
CARROLL:  COWETA;  FAYETTE:  HEARD; 
LAMAR:  MERIWETHER:  PIKE; 
SPALDING:  TROUP:  UPSON 

HI     MAUI;  WAIKIKI 

IL    COOK,  WINNEBAGO;  lO  DAVIESS: 
STEPHENSON:  WHITESIDE:  LEE:  OGLE: 
BOONE;  MCHENRY:  DEKALB 

IN     MARION 

KS    SEDGWICK:  CHEYENNE:  RAWLINS: 
DECATUR:  NORTON:  SMITH:  JEWELL; 
REPUBLIC;  SHERMAN;  THOMAS; 
SHERIDAN;  GRAHAM;  ROOKS: 
OSBORNE:  MITCHELL;  CLOUD; 
WALLACE:  LOGAN:  GOVE;  TREGO; 
ELLIS;  RUSSELL:  LINCOLN;  OTTAWA: 
BARTON:  ELLSWORTH;  SALINE:  RICE; 
MCPHERSON;  DICKINSON;  MARION; 
STAFFORD;  RENO;  HARVEY:  PRATT: 
KINGMAN;  BUTLER;  GREENWOOD; 
GREELEY:  WICHITA:  SCOTT;  LANE; 
NESSi  RUSH:  HAMILTON:  KEARNY; 
FINNEY;  HODGEMAN;  PAWNEE: 
STANTON:  GRANT:  HASKELL;  GRAY; 
FORD;  KIOWA;  EDWARDS;  MORTON: 
STEVENS;  SEWARD;  MEADE:  CLARK: 
COMANCHE;  BARBER:  HARPER; 
SUMNER:  COWLEY;  CHAUTAUQUA; 
ELK;  CHASE;  WOODSON;  ANDERSON; 


LINN;  ALLEN;  BOURBON;  WILSON: 

NEOSHO:  CRAWFORD;  MONTGOMERY; 

LABETTE:  CHEROKEE.  JOHNSON; 

WYANDOTTE:  MIAMI;  LEAVENWORTH 
LA    CALCASIEU;  ALLEN:  BEAUREGARD: 

CAMERON:  lEFFERSON 

DAVIS:WASHINGTON 
MA     HAMPDEN;  FRANKLIN 
MI     KENT:  LAKE;  IONIA:  MUSKEGON: 

OCEANA:  NEWAYGO;  MASON: 

MANISTEE 
MI     WAYNE;  OAKLAND:  MACOMB; 

LAPEER:  ST.  CLAIR:  MONROE 
MO     VERNON;  BARTON;  JASPER; 

NEWTON:  MCDONALD;  CEDAR;  ST. 

CLAIR;  DADE;  LAWRENCE:  BARRY: 

HICKORY:  POLK;  GREENE;  CHRISTIAN; 

STONE;  TANEY:  DALLAS:  WEBSTER; 

DOUGLAS;  OZARK;  LACLEDE;  WRIGHT: 

PULASKI:  TEXAS;  HOWELL:  PHELPS: 

DENT:  SHANNON;  OREGON.  JACKSON; 

CLAY:  RAY:  PLATTE;  CASS;  CLINTON; 

LAFAYETTE 
MS    ATTALA;  BOLIVAR;  CARROLL; 

HOLMES:  HUMPHREYS:  LEFLORE; 

MONTGOMERY:  SUNFLOWER: 

COAHOMA:  TUNICA:  DESOTO:  TATE; 

PANOLA;  QUITMAN;  TALLAHATCHIE; 

SUNFLOWER:  COVINGTON; 

ISSAQUENA;  JONES;  HUMPHREYS; 

HOLMES;  WAYNE;  SHARKEY;  YAZOO; 

WARREN;  LAMAR:  CLAIBORNE;  HINDS; 

MADISON:  FORREST:  PERRY:  ATTALA; 

COPIAH;  GREENE;  RANKIN:  SIMPSON; 

PEARL  RIVER;  LEAKE:  NESHOBA; 

STONE;  KEMPER:  SCOTT;  NEWTON; 

GEORGE:  LAUDERDALE;  SMITH;  JASPER; 

CLARKE:  JEFFERSON  DAVIS 
NC    AVERY:  BUNCOMBE:  HAYWOOD: 

HENDERSON:  MADISON;  MITCHELL: 

MCDOWELL:  RUTHERFORD: 

TRANSYLVANIA;  POLK;  YANCEY. 

ALAMANCE;  CASWELL;  CHATHAM; 

DAVIDSON;  DAVIE;  FORSYTH: 

GUILFORD;  LEE;  ORANGE:  RANDOLPH; 

ROCKINGHAM;  STOKES;  SURRY; 

YADKIN.  FRANKLIN:  VANCE;  WARREN: 

GRANVILLE:  PERSON 
NJ    ESSEX:  UNION 
NM    BERNALILLO;  CIBOLA;  MCKINLEY; 

SANDOVAL:  SAN  JUAN:  VALENCIA; 

TORRANCE:  SOCORRO.  DONA  ANA; 

OTERO;  SIERRA:  LUNA;  HIDALGO; 

GRANT;  CATRON;  PEBACA: 

ROOSEVELT;  LINCOLN:  CHAVES;  LEA; 

EDDY:  GUADALUPE 
NV  WASHOE.  CLARK 
NY    ERIE;  CHAUTAUQUA:  NIAGARA; 

CATTARAUGUS;  WYOMING; 

ALLEGANY:  ORLEANS:  GENESEE.  NEW 

YORK.  BRONX;  STATEN  ISLAND, 

MANHATTAN;  NEW  YORK.  KINGS. 

LIVINGSTON;  MONROE:  ONTARIO; 

SENECA:  YATES;  CHEMUNG: 

SCHUYLER:  STEUBEN.  QUEENS 
OH     HAMILTON;  CLERMONT:  BROWN; 

BUTLER;  KENTON:  HIGHLAND; 

FAYETTE;  CLINTON;  WARREN; 

CAMPBELL;  BOONE;  GRANT; 

KENTUCKY:  OHIO;  ADAMS. 

CUYAHOGA:  LORAIN:  ASHTABULA; 

LAKE 
OK     ADAIR:  CHEROKEE;  CRAIG;  CREEK; 

DELAWARE;  HASKELL;  LATIMER:  LE    , 

FLORE;  MAYES:  MCINTOSH: 

MUSKOGEE:  NOWATA:  OKFUSKEE;, 
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OKMULGEE;  OSAGE;  OTTAWA; 
'     PAWNEE;  PITTSBURG;  ROGERS; 

SEQUOYAH:  TULSA:  WAGONER; 

WASHINGTON 
PA     PHILADELPHIA.  LEHIGH; 

NORTHAMPTON.  BEAVER;  BUTLER: 

ARMSTRONG;  INDIANA:  CAMBRL\; 

SOMERSET;  WESTMORELAND; 

FAYETTE;  GREENE:  WASHINGTON 
PR    SAN  JUAN.  HUMACAO:  CAGUAS; 

NAGUABO;  SAN  LORENZO:  LAS 

PIEDRAS:  GURABO:  JUNCOS;  FAJARDO 
RI     BRISTOL;  KENT;  NEWPORT; 

PROVIDENCE;  WASHINGTON 
TX    COLLIN;  DALLAS:  DENTON;  ELLIS; 

HENDERSON;  HUNT:  KAUFMAN: 

ROCKWALL:  DENTON;  JOHNSON: 

PARKER:  TARRANT.  HARRIS,  BASTROP; 

BLANCO;  BURNET;  CALDWELL; 

FAYETTE;  HAYS;  LEE:  LLANO:  TRAVIS; 

WILLIAMSON.  ERATH;  SOMERVELL: 
■  PALO  PINTO;  JOHNSON;  HOOD; 

DENTON;  NAVARRO;  WISE;  ELUS; 

ROCKWALL:'HUNT;  TAYLOR: 

SHACKELFORD:  RUNNELS; 

THROCKMORTON 
LT    BEAVER:  BOX  ELDER:  CACHE: 

CARBON;  DAGGETT;  DAVIS:  DUCHESNE: 

EMERY;  GARFIELD;  GRAND:  IRON;  JUAB; 

KANE:  MILLARD:  MORGAN:  PIUTE; 

RICH;  SALT  LAKE;  SAN  JUAN;  SANPETE; 
.     SEVIER;  SUMMIT;  TOOELE;  UINTAH; 

UTAH;  WASATCH:  WASHINGTON: 

WAYNE:  WEBER 

State  and  Service  Area  of  Project  Periods 
Ending  6/30/04  or  9/29/04 

AK    MUNICIPALITY  OF  ANCHORAGE 

AR    ARKANSAS:  ASHLEY:  CHICOT: 
DESHA;  DREW;  JEFFERSON;  LINCOLN: 
PULASKI;  LONOKE;  PRAIRIE. 
CRITTENDEN;  CROSS;  LEE;  MISSISSIPPI; 
MONROE;  ST.  FRANCIS:  WOODRUFF. 

CA     LOS  ANGELES:  KERN 

CT    NEW  HAVEN:  FAIRFIELD 

FL    BROWARD:  ST,  LUCIE;  MARTIN:  FT. 
PIERCE;  INDIANTOWN;  COLLIER 

lA     IOWA,  DALLAS;  POLK;  WARREN.  * 
BUREAU:  APPANOOSE:  CEDAR: 
CLINTON;  DAVIS;  DES  MOINES;  HENRY: 
IOWA;  JACKSON;  JEFFERSON;  JOHNSON; 
KEOKUK:  LEE;  LOUISA;  MAHASKA; 
MONROE:  MUSCATINE;  POWESHIEK: 
SCOTT;  VAN  BUREN;  WAPELLO; 
WASHINGTON;  HANCOCK;  WARREN: 
HENDERSON;  KNOX;  MCDONOUGH; 
MERCER;  ROCK  ISLAND;  WHITESIDE 

ID    ADA;  BOISE;  ELMQRE;  VALLEY: 
OWYHEE;  CANYON;  GEM;  PAYETTE: 
WASHINGTON;  ADAMS;  BUTTE: 
BINGHAM;  POWER;  BANNOCK: 
CARIBOU:  ONEIDA;  FRANKLIN;  BEAR 
LAKE 

KY    PIKE 

LA     WASHINGTON 

MA     BARNSTABLE;  PLYMOUTH; 
WORCESIER;  SUFFOLK:  NORFOLK 

MI    WAYNE 

MS    BOLIVAR;  SUNFLOWER; 
WASHINGTON;  LA 

MT    BEAVERHEAD:  BIG  HORN;  BLAINE: 
BROADWATER:  CARBON;  CARTER: 
CASCADE;  CHOUTEAU:  CUSTER: 
DANIELS:  DAWSON:  DEER  LODGE; 
FALLON:  FERGUS:  FLATHEAD: 
GALLATIN:  GARFIELD:  GLACIER: 


GOLDEN  VALLEY;  GRANITE:  HILL; 
JUDITH  BASIN;  LAKE;  LEWIS  AND 
CLARK:  LIBERTY:  UNCOLN;  MCCONE; 
MADISON;  MEAGHER;  MINERAL: 
MISSOULA;  MUSSELSHELL;  PARK; 
PETROLEUM;  PHILLIPS;  PONDERA; 
POWELL;  PRAIRIE;  RAVALLI; 
ROOSEVELT:  ROSEBUD;  SANDERS; 
SILVER  BOW:  STILLWATER;  SWEET 
GRASS;  TETON;  TOOLE:  TREASURE; 
VALLEY:  WHEATLAND;  WIBAUX; 
YELLOWSTONE:  YELLOWSTONE  , 
NATIONAL  PARK 

NC    DURHAM:  WAKE:  ORANGE: 
GRANVILLE:  VANCE 

NJ    UNION:  MONMOUTH;  MERCER; 
MIDDLESEX:  SOMERSET;  HUNTERDON 

NY    ALBANY:  RENSSELAER; 
WESTCHESTER:  PUTNAM:  DUTCHESS: 
COLUMBIA:  ORANGE:  ULSTER;  BRONX 

PA    PHILADELPHIA;  YORK 

PR    LARES:  BARRANQUITAS;  CAMUY; 
CIALES;  CIDRA;  COMERIO;  COROZAL: 
FLORIDA:  NARANJITO:  HATILLO: 
PATILLAS:  OROCOVIS.  GURABO; 
CAGUAS;  SAN  LORENZO;  CIDRA"; 
CAYEY,  MAYAGUEZ;  SAN  SEBASTIAN; 
WESTERN  PUERTO  RICO 

SC     BEAUFORT:  HAMPTON;  JASPER 

TX     BEXAR 

VA    COVINGTON  CITY:  CLIFTON  FORGE 
CITY:  ALLEGHANY;  BOTETCOURT; 
CRAIG:  ROANOKE  CITY;  SALEM  CITY: 
ROANOKE;  AMHERST;  APPOMATTOX: 
BEDFORD:  BEDFORD  CITY;  CAMPBELL; 
LYNCHBURG  CITY;  BUCHANAN; 
DICKENSON;  RUSSELL;  TAZEWELL: 
DANVILLE  CITY;  PITTSYLVANIA: 
FRANKLIN:  HENRY:  MARTINSVILLE 
CITY:  PATRICK:  LEE;  NORTON  CITY: 
SCOTT;  WISE;  BLAND;  BRISTOL  CITY: 
CARROLL;  GALAX  CITY;  GRAYSON;  ^ 
SMYTH:  WASHINGTON:  WYTHE;   ' 
FLOYD;  GILES;  PULASKI:  RADFORD 
CITY;  AUGUSTA:  BATH;  HIGHLAND; 
ROCKBRIDGE:  ROCKINGHAM: 
FREDERICK:  PAGE:  SHENANDOAH; 
CLARKE;  WARREN;  CULPEPER: 
FAUQUIER:  MADISON;  ORANGE; 
RAPPAHANNOCK;  ALBERMARLE; 
FLUVANNA;  GREENE;  LOUISA;  NELSON: 
CAROLINE:  KING  GEORGE; 
SPOTSYLVANIA:  STAFFORD 

VT    ADDISON:  BENNINGTON: 
CALEDONIA:  CHITTENDEN;  ESSEX; 
FRANKLIN;  GRAND  ISLE;  LAMOILLE: 
ORANGE;  ORLEANS;  RUTLAND: 
WASHINGTON;  WINDHAM;  WINDSOR 

WI    DANE;  ADAMS;  BUFFALO: 
CRAWFORD;  COLUMBIA:  DODGE: 
GREEN:  FOND  DU  LAC;  CALUMET: 
PEPIN:  TREMPEALEAU;  JACKSON;  LA 
.CROSSE;  MONROE;  VERNON:  GRANT: 
LAFAYETTE:  IOWA;  JEFFERSON;  SAUK;  , 
RICHLAND:  JUNEAU:  MARQUETTE; 
WAUSHARA;  WAUPACA;  WINNEBAGO; 
SHEBOYGAN;  ROCK;  GREEN  LAKE 

Funding  Priorities  and/or  Preferences: 
HRSA  shall  give  preference  to  • 
applicants  experiencing  an  increase  in 
the  burden  of  providing  services 
regarding  HIV  disease,  as  described  in 
Section  2653  of  the  PHS  Act.  Under 
section  2653(d),  of  the  applicants  who 
qualify  for  preference  under  this 


section,  (1)  HRSA  shall  give  preference 
te  applicants  that  will  expend  the  grant 
under  section  2651  to  provide  early  • 
intervention  under  such  section  in  rural 
areas;  and  (2)  HRSA  shall  give  special    . 
consideration  to  areas  that  are 
underserved  with  respect  to  such 
services.  These  may  include 
organizations  serving  communities  of 
color  that  are  highly  affected  by  HIV/ 
AIDS. 

Authorizing  Legislation:  The  EIS 
"  program  is  authorized  by  section 
2651(a)  of  the  Public  Health  Service  Act, 
as  amended  (42  U.S.C.  300ff-5l) 

Availability  of  Funds:  Approximately 
$71 ,268,567  will  be  available  for  this 
initiative.  HRSA  expects  to  fund 
approximately  120  grants.  These 
estimates  are  subject  to  change  if  an 
appropriations  act  providing  otherwise 
is  enacted.  The  project  and  budget 
periods  for  approved  projects  will  begin 
on  January  1,  April  1,  July  1  and 
September  30,  2004.  Continuation 
awards  within  the  project  period  will  be 
made  on  the  basis  of  satisfactory 
progress  and  the  availability  of  funds. 

Application  Deadline:  Applications 
for  this  grant  for  programs  with  project 
periods  ending  12/31/03  or  3/31/04 
must  be  received  in  the  HRSA  Grants 
Application  Center  by  close  of  business 
July  21,  2003.  The  applications  for  this 
grant  for  programs  with  project  periods 
ending  6/30/04  or  9/29/04  must  be 
received  by  December  22,  2003.  New 
proposals  for  existing  service  areas  must 
apply  by  the  same  deadline  that  existing 
programs  serving  those  areas  must  meet. 
Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 
(1)  received  on  or  before  the  deadline 
date  or  (2)  postmarked  on  or  before  the 
deadline  date,  and  received  in  time  for 
submission  to  the  objective  review 
panel.  A  legible  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service  will  be  accepted  instead  of  a 
postmark.  Private  metered  postmarks 
will  not  be  accepted  as  proof  of  timely 
mailing.  Grant  applications  postmarked 
after  the  deadline  may  be  returned. 

Where  to  Request  and  Send  an 
Application:  To  obtain  the  official  gran^ 
application  kit  (Form  PHS-5161-1)  and 
program  guidance  materials  for  this 
announcement  call  the  HRSA  Grant 
Application  Center  at  877^77-2123 
and  request  the  OMB  Catalogue  of 
Federal  Domestic  Assistance  number 
93,918A,  HRSA  04-005.  Program  Code 
EISEGA.  HRSA  anticipates  accepting 
grant  applications  online  in  the  last 
quarter  of  the  fiscal  year  (July  through   - 
September).  Please  refer  to  the  HRSA 
Grants  Schedule  at  http://www.hrsa.gov/ 
grants/  for  more  information. 
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ADDRESSES:  All  applications  should  be 
mailed  or  delivered  to  HRSA  Grant 
Application  Center,  901  Russell 
Avenue,  Suite  450,  Gaithersburg, 
Maryland  20879,  Grant  applications 
sent  to  any  other  address  may  be 
returned.  The  Internet  address  for  HAB 
is  http://www.hab.brsa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  related  to  the 
program  may  be  requested  from  the 
Division  of  Community  Based  Programs, 
HIV/AIDS  Bureau.  HRSA,  5600  Fishers 
Lane  Room  7A-30,  Rockville,  Maryland 
20857.  The  telephone  number  is  (301) 
443-0493:  and  the  fax  number  is  (301) 
443-1884. 
SUPPLEMENTARY  INFORMATION: 

Applications  will  be  reviewed  by  an 
objective  review  committee.  The  review 
criteria  will  include:  (1)  Justification  of 
need.  (2)  organizational  capabilities  and 
experience,  (3)  coordination  and  linkage 
with  other  HIV  programs,  (4)  adequacy 
of  scope  of  work  for  providing  early 
intervention  services,  (5)  work  plan,  (6) 
program  evaluation.  (7)  appropriateness 
and  justiHcation  of  budget,  and  (8) 
adherence  to  program  guidance. 

There  is  no  matching  requirement  for 
this  program. 

Public  Health  System  Reporting 
Requirements:  Under  these 
requirements  (approved  under  OMB  No. 
0937—0195),  a  community-based,  non- 
governmental applicant  must  prepare 
and  submit  a  Public  Health  System 
Impact  Statement  to  the  head  of  the 
appropriate  State  emd  local  health 
agencies  in  the  area(s)  to  be  impacted  no 
later  than  the  Federal  application 
receipt  due  date.  This  statement  must 
include  (1)  A  copy  of  the  face  page  of 
the  application  (SF424)  and  (2)  A 
summary  of  the  project,  not  to  exceed 
one  page,  which  provides  (a)  a 
description  of  the  population  to  be 
served;  (b)  a  summary  of  the  services  to 
be  provided;  and  (c)  a  description  of  the 
coordination  planned  with  the 
appropriate  State  and  local  health 
agencies. 

Executive  Order  12372:  This  program 
has  been  determined  to  be  a  program 
which  is  subject  to  the  provision  of 
Executive  Order  12372  concerning 
intergovernmental  review  of  Federal 
programs  by  appropriate  health 
planning  agencies,  as  implemented  by 
45  CFR  part  100.  Executive  Order  12372 
allows  States  the  option  of  setting  up  a 
system  for  reviewing  applications  from 
within  their  States  for  assistance  under 
certain  Federal  programs.  The 
application  packages  to  be  made 
available  under  this  notice  will  contain 
a  listing  of  States  that  have  chosen  to  set 
up  such  a  review  system  and  will 


provide  a  single  point  of  contact  (SPOC) 
in  the  States  for  review.  Applicants 
(other  than  federally-recognized  Indian 
tribal  governments)  should  contact  their 
State  SPOC  as  early  as  possible  to  alert 
them  to  the  prospective  applications 
and  receive  any  necessary  instructions 
on  the  State  process.  For  proposed 
projects  serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  The  due  date  for 
the  State  process  recommendations  is  60 
days  after  the  application  deadline  for 
new  and  conlpeting  awards.  The 
granting  agency  does  not  guarantee  to 
"accommodate  or  explain"  for  State 
process  recommendations  it  receives 
after  that  date.  (See  Part  148, 
Intergovernmental  Review  of  Public 
Health  Service  Programs  under 
Executive  Order  12372  and  45  CFR  part 
100  for  a  description  of  the  review 
process  and  requirements). 

Dalecf:May  12,  2003.    • 
Elizabeth  M.  Duke, 
Administrator. 

|6"R  Doc.  03-1391.5  Filed  6-3-03:  8:45  am] 
BILUNG  CODE  4165-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Citizenship  and  Immigration 
Services 

Agency  Information  Collection 
Activities:  Comment  Request 

action:  60-Day  Notice  of  information 
Collection  Under  Review;  Application 
to  Preserve  Residence  for 
Naturalization;  Form  N-470. 

The  Department  of  Homeland 
Security.  Bureau  of  Citizenship  and 
Immigration  Ser\'ices  has  submitted  the 
following  information  collection  request 
for  review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  The  proposed  information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  for  sixty  days  until 
August  4.  2003. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 


proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated,  ' 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses.  ' 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  to  Reserve  Residence  for 
Naturalization. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  N-470.  Bureau  of 
Citizenship  and  Immigration  Services. 

Affected  public  who  will  be  asked  or 
required  to  respond,  as  well  as  brief 
abstract:  Primary:  Individuals  or 
households.  The  information  furnished 
on  this  form  will  be  used  to  determine 
whether  an  alien  who  intends  to  be 
absent  from  the  United  States  for  a 
period  of  one  year  or  more  is  eligible  to 
preserve  residence  for  naturalization 
purposes. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  375  responses  at  1  hour  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  375  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or   • 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Bureau  of  Customs 
and  Immigration  Enforcement,  U.S. 
Department  of  Homeland  Security. 
Room  4304,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Lewis  Oleinick,  Clearance 
Officer,  United  States  Department  of 
Homeland  Security,  1800  G  Street,  NW., 
10th  Floor,  Washington,  DC  20530. 
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Dated:  May  30,  2003. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  Bureau  of 
Customs  and  Immigration  Enforcement, 
Department  of  Homeland  Security. 
[PR  Doc.  03-14001  Filed  6-3-03;  8:45  am) 

BILLING  COOE  4410-10-M     ' 


DEPARTMENT  OF  HOMELAND 
SERVICES 

Bureau  of  Citizenship  and  immigration 
Services 

Agency  Information  Collection 
Activities:  Comment  Report 

action:  Request  OMB  emergency 
approval;  affidavit  of  support;  form  I- 
134. 

The  Department  of  Homeland 
Security,  Bureau  of  Citizenship  and 
Immigration  Services  (BCIS)  has 
submitted  the  following  information 
collection  request  utilizing  emergency 
review  procediu^s  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  section  1320.13(a)(l)(ii)  and 
(l)(2)(iii)  of  the  Paperwork  Reduction 
Act  of  1995.  The  BCIS  has  determined 
that  it  cannot  reasonably  comply  with 
the  normal  clearance  procedures  under 
■  this  part  because  normal  clearance 
procedures  are  reasonably  likely  to 
prevent  or  disrupt  the  collection  of 
information.  Emergency  review  and 
approval  of  this  information  collection 
will  ensure  that  the  collection  may 
continue  to  be  utilized  after  its 
expiration  of  June  30,  2003.  Therefore, 
OMB  approval  has  been  requested  by 
June  20,  2003. 

If  granted,  the  emergency  approval  is 
only  valid  for  180  days.  All  comments 
and/or  questions  pertaining  to  this 
pending  request  for  emergency  approval 
must  be  directed  to  OMB,  Office  of 
Information  and  Regulatory  Affairs, 
725— 17th  Street,  NW.,  Suite  10235, 
Washington,  DC  20503;  Attention: 
Department  of  Homeland  Security  Desk 
Officer,  202-395-5887.  Comments 
regarding  the  emergency  submission  of 
this  information  collection  may  also  be 
submitted  via  facsimiile  to  202-395- 
6974. 

During  the  first  60  days  of  this  same 
period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  During  the  regular  review 
period,  the  BCIS  requests  written 
cdnunents  and  suggestions  from  the 
public  and  affected  agencies  concerning 
this  information  collection.  Comments 
are  encouraged  and  will  be  accepted  for 
60  days  until  August  4,  2003.  During  the 
60-day  regulcu  review,  all  comments 


and  suggestions,  or  questions  regarding 
additional  information,  to  include 
obtaining  a  copy  of  the  information 
instrument  with  instructions,  shoidd  be 
directed  to  Mr.  Richard  A.  Sloan,  202- 
514-3291,  Director,  Regulations  and 
Forms  Services  Division,  Bureau  of 
Immigration  and  Customs  Enforcement, 
U.S.  Department  of  Homeland  Security, 
Room  4034,  425  I  Street,  NW., 
Washington,  DC  20536.  Written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
the  proposed  collection  of  information 
should  address  one  or  more  of  the 
following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  biu"den  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
felectronic,  mechemical,  or  other 
technology  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Affidavit  of  Support. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Homeland  Security  ' 
sponsoring  the  collection .Yorm  I-I34. 
Bureau  of  Citizenship  and  Immigration 
Services. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as. well  as  brief 
abstract:  Primary:  Individuals  or 
households.  The  information  collected 
on  this  form  is  used  to  determine  if  an 
applicant  for  an  benefit  will  become  a 
public  charge  if  admitted  to  the  United 
States. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  44 ,000  responses  at  20  minutes 
(.333)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  14,652  annual  burden  hours. 


If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection, 
instrument  with  instructions,  or 
additional  information,  please  contact  - 
Richard  A.  Sloan  202-514-3291. 
Director.  Regulations  and  Forms 
Services  Division,  Bureau  of 
Inunigration  and  Customs  Enforcement, 
U.S.  Department  of  Hogieland  Security, 
Room  4304,  425  I  Street,  NW-. 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Lewis  Oleinick,  Department 
Clearance  Officer,  United  States 
Department  of  Homeland  Security,  1800 
G  Street,  NW.,  10th  Floor.  NW. 
Washington,  DC  20530. 

Dated:  May  29,  2DQ3. 
Richard  A.  Sloan, 

Department  Clearance  Officer.  Bureau  of 
Immigration  and  Customs  Enforcement, 
Department  of  Homeland  Security. 
[FR  Doc.  03-14002  Filed  6-3-03;  8:45  am] 

BILLING  COOE  441&-1(MVI  ° 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Citizenship  and  Immigration 
Services 

Agency  Information  Collection 
Activities:  Comment  Request 

ACTION:  Request  OMB  emergency 
approval:  application  for  advance 
permissidh  to  return  to  unrelinqushed 
domicile;  form  1-191.  - 

The  Department  of  Homeland 
Security,  Bureau  of  Citizenship  and 
Immigration  Services  (BCIS)  has 
submitted  the  following  information 
collection  request  utilizing  emergency 
review  procedures  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  section  1320.13(a)(l)(ii)  and 
(l){2)(iii)  of  the  Paperwork  Reduction 
Act  of  1995.  The  BCIS  has  determined 
that  it  cannot  reasonably  comply  with 
the  normal  clearance  procedures  under 
this  part  because  normal  iclearance 
procedures  are  reasonably  likely  to 
prevent  or  disrupt  the  collection  of 
information.  Emergency  review  and 
approval  of  this  information  collection 
will  ensure  that  the  collection  may 
continue  to  be  utilized  after  its 
expiration  of  June  30,  2003.  Therefore, 
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0MB  approval  has  been  requested  by 
June  20.  2003. 

If  granted,  the  emergency  approval  is 
only  valid  for  180  days.  All  comments 
and/or  questions  pertaining  to  this 
pending  request  for  emergency  approval 
must  be  directed  to  OMB,  Office  of 
Information  and  Regulatory  Affairs. 
725-1 7th  Street,  NW..  Suite  10235. 
Washington.  DC  20503;  Attention: 
Department  of  Homeland  Security  Desk 
Officer.  202-395-5887.  Comments 
regarding  the  emergency  submission  of 
this  information  collection  may  also  be 
submitted  via  facsimile  to  202-395- 
6974. 

During  the  first  60  days  of  this  same 
period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  During  the  regular  review 
period,  the  BCIS  requests  written 
comments  and  suggestions  from  the 
public  and  affected  concerning  this 
information  collection.  Comments  are 
encouraged  and  will  accepted  for  60 
days  until  August  4.  2003.  During  the 
60-day  regular  review,  all  comments 
and  suggestions,  or  questions  regarding 
additional  information,  to  include 
obtaining  a  copy  of  the  information 
instrument  with  instructions,  should  be 
directed  to  Mr.  Richard  A.  Sloan.  202- 
514-3291.  Director.  Regulations  and 
Forms  Services  Division.  Bureau  of 
Immigration  and  Customs  Enforcement, 
U.S.  Department  of  Homeland  Security. 
Room  4034.  425  I  Street.  NW.. 
Washington.  DC  20536.  Written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
the  proposed  collection  of  information 
should  address  one  or  more  of  the 
following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 


(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Permission  to  Return  to 
Unrelinquished  Domicile. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Homeland  Security 
sponsoring  the  collection:  Form  1-191. 
Bureau  of  Citizenship  and  Immigration 
Services. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  brief 
abstract:  Primary:  Individuals  or 
households.  The  information  collected 
on  this  form  is  used  to  determine  an 
applicant's  eligibility  for  discretionary 
relief  under  section  212(c)  of  the 
Immigration  and  Nationality  Act. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  300  responses  at  15  minutes 
(.25)  per  response.  ' 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  75  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director.  Regulations  and  Forms 
Services  Division.  Bureau  of 
Immigration  and  Customs  Enforcement. 
U.S.  Department  of  Homeland  Security. 
Room  4304.  425  I  Street.  NW.. 
Washington.  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Lewis  Oleinick.  Department 
Clearance  Officer.  United  States 
Department  of  Homeland  Security,  1800 
G  Street.  NW.  10th  Floor,  NW.. 
Washington,  DC  20530. 

Dated:  May  29.  2003.        ^ 
Richard  A.  Sloan, 

Department  Clearance  Officer.  Bureau  of 
Immigration  and  Customs  Enforcement, 
Department  of  Homeland  Security.  ^ 

IKR  Dot:.  03-1400.3  Filed  6-3-03:  8:45  am]      ^ 
BILUNO  CODE  441»-10-M 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Citizenship  and  Immigration 
Services 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  30-day  notice  of  information 
collection  under  review:  immigration 
bond,  form  1-352. 

The  Department  of  Justice. 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  December  18, 
2002,  at  67  FR  77511.  allowing  for  a  60- 
day  public  comment  period.  No 
comments  were  received  by  the  agency 
on  this  proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  July  7,  2003. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulator>' 
Affairs.  Attention:  Department  of  Justice 
Desk  Officer.  725— 17th  Street,  NW., 
Room  10235,  Washington.  DC  20530; 
202-395-5887. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  th6 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
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technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

'    (1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection.  . 

(2)  Title  of  the  Form/Collection: 
Immigration  Bond. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-352.  Detention  and 
Deportation.  Bureau  of  Immigration  and 
Customs  Enforcement. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  The  data  collected  on  this 
form  is  used  by  DHS  to  ensiu-e  that  the 
person  or  company  posting  the  bond  is 
aware  of  the  duties  and  responsibilities 
associated  with  the  bond.  The  form 
serves  the  purpose  of  instruction  in  the 
completion  of  the  form,  together  with  an 
explanation  of  the  terms  and  conditions 
of  the  bond. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  25.000  responses  at  30  minutes 
(.50  hdurs)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  12,500  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  U.S.  Department  of 
Homeland  Security,  Room  4034,  425  I 
Street.  NW.,  Washington,  DC  20536. 
Additionally,  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time  may  also 
be  directed  to  Mr.  Richard  A.  Sloan. 

If  additional  information  is  required 
contact  Mr.  Lewis  Oleinick,  Chief 
Information  Officer,  United  States 
Department  of  Homeland  Security,  1800 
G  Street.  NW..  10th  Floor,  NW., 
Washington,  DC  20530. 

Dated:  May  29.  2003. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  Bureau  of 
Immigration  and  Customs  Enforcement, 
Department  of  Homeland  Security. 
(FR  Doc.  03-14004  Filed  6-3-03;  8:45  am] 

BILLING  CODE  4410-10-M 


DEPARTMENT  OF  HOMELAND 
SECURITY 


Bureau  of  Citizenship  and  Immigration 
Services 

Agency  Information  Collection 
Activities:  Comment  Request 

action:  Request  OMB  emergency 
approval;  interagency  record  of 
individual  requesting  change/ 
adjustment  to  or  from  A  OK  G  status;  or 
requesting  A,  G  or  NATO  dependent 
employment  authorization;  form  1-566. 

The  Department  of  Homeland 
Security,  Bureau  of  Citizenship  and 
Immigration  Services  (BCIS)  has 
submitted  the  following  information 
collection  request  utilizing  emergency 
review  procedures  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  section  1320.13(a)(l){ii)  and 
(l)(2)(iii)  of  the  Paperwork  Reduction 
Act  of  1995.  The  BCIS  has  determined 
that  it  cannot  reasonably  comply  with 
the  normal  clearance  procedures  under 
this  part  because  normal  clearance 
procedures  are  reasonably  likely  to 
prevent  or  disrupt  the  collection  of 
information.  Emergency  review  and 
approval  of  this  information  collection 
will  ensure  that  the  collection  may 
continue  to  be  utilized  after  its 
expiration  of  June  30.  2003.  Therefore, 
OMB  approval  has  been  requested  by 
June  20,  2003. 

If  granted,  the  emergency  approval  is 
only  valid  for  180  days.  All  comments 
and/or  questions  pertaining  to  this 
pending  request  for  emergency  approval 
must  be  directed  to  OMB,  Office  of 
Information  and  Regulatory  Affairs, 
725— 17th  Street,  NW.,  Suite  10235, 
Washington,  DC  20503;  Attention: 
Department  of  Homeland  Security  Desk 
Officer,  202-395-5887.  Comments 
regarding  the  emergency  submission  of 
this  information  collection  may  also  be 
submitted  via  facsimile  to  202-395- 
6974. 

During  the  first  60  days  of  this  same 
period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  During  the  regular  review 
period,  the  BCIS  requests  written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
this  information  collection.  Comments 
are  encouraged  and  will  be  accepted  for 
60  days  until  August  4,  2003.  During  the 
60-day  regular  review,  all  comments 
and  suggestions,  or  questions  regarding 
additional  information,  to  include 
obtaining  a  copy  of  the  information 
instrument  with  instructions,  should  be 
directed  to  Mr.  Richard  A.  Sloan,  202- 


514-3291,  Director,  Regulations  and 
Forms  Services  Division,  Bureau  of 
Immigration  and  Customs  Enforcement, 
U.S.  Department  of  Homeland  Security, 
Room  4034.  425  I  Street.  NW., 
Washington,  DC  20536.  Written 
conmients  and  suggestions  from  the 
public  and  affected  agencies  concerning 
the  proposed  collection  of  information 
should  address  one  or  more  of  the 
following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  biu-den  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodologj'  and  assumptions  used^ 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Interagency  Record  of  Individual 
Requesting  Change/Adjustment  to  or 
From  A  or  G  Status;  or  Requesting  A,  G 
or  NATO  Dependent  Employment 
Authorization. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Homeland  Security 
sponsoring  the  collection:  Form  1-566. 
Bureau  of  Citizenship  and  Immigration 
Services. 

{4), Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  brief 
abstract:  Primary:  Individuals  or 
households.  The  form  facilitates 
processing  of  applications  for  benefits 
filed  "by  dependents  of  diplomats, 
international  organizations,  and  NATO 
personnel  by  the  DHS  and  the 
Department  of  State. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  4,400  responses  at  15  minutes 
(.250)  per  response. 

(6)  An  estimate  of  the  total  public       -^ 
burden  (in  hours)  associated  with  the 
coyyect/on;  1,100  annual  burden  hours.    - 
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If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division.  Bureau  of 
Immigration  and  Customs  Enforcement. 
U.S.  Department  of  Homeland  Security, 
Room  4304,  425  I  Street,  NVV.. 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  bo  directed  to  Mr. 
Richard  A.  Sloan. 

if  additional  information  is  required 
contact:  Mr.  Lewis  Oleinick,  Department 
Clearance  Officer.  United  States 
Department  of  Homeland  Security,  1800 
G  Street,  N\V..  10th  Floor,  Washington, 
DC  20530. 

Dated:  May  2«.  2003. 
Richard  A.  Sloan, 

Dt-partment  Cluamiice  Officer.  Bumaii  of 
linmif(ralion  and  (hislonis  Enfvrcfment, 
Department  of  Hnnwland  Security. 
|FR  Doc.  03-l40().T  Filed  6-3-03;  8:4.'i  ami 

BtLLING  COOC  441fr-10-M 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[USCG  2003-15234] 

Merchant  Marine  Personnel  Advisory 
Committee;  Vacancies 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Request  for  applications. 

summary:  The  Coast  Guard  is  seeking 
applications  for  appointment  to 
membership  on  the  Merchant  Marine 
Personnel  Advisory  Committee 
(MERPAC).  MERPAC  provides  advice 
and  makes  recommendations  to  the 
Coast  Guard  on  matters  related  to  the 
training,  qualification,  licensing, 
certification,  and  Htness  of  seamen 
serving  in  the  U.  S.  merchant  marine. 
DATES:  Applications  should  reach  us  on 
or  before  August  30.  2003. 
ADDRESSES:  You  may  request  an 
application  form  by  writing  to 
Commandant  (G-MSO-1).  U.  S.  Coast 
Guard.  2100  Second  Street  SW., 
Washington,  DC  20593-0001.  Please 
submit  applications  to  the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Brian  J.  Peter,  Executive 
Director  of  MERPAC,  or  Mr.  Mark  C. 
Gould.  Assistant  to  the  Executive 


Director,  telephone  202-267-6890,  fax 
202-267-4570. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  available  on  the  Internet  at 
h  ttp  ://dms. dot.gov/search/ 
seorchFormSimpIe.cfm  under  the 
docket  number  lUSCG-2003-152341. 
The  application  form  is  also  available 
on  the  Internet  at  http://ivww.uscg.mil/ 
hq/g-m/advisor\'/app.pdf.  You  may  also' 
obtain  an  application  by  calling  Mr. 
Mark  Gould  at  (202)  267-6890;  by  e- 
mailing  him  at  mgould@comdt.uscg.mih 
by  faxing  him  at  (202)  267-4570;  or  by 
writing  him  at  the  location  in 
ADDRESSES  above. 

MERPAC  is  chartered  under  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2.  It  provides  advice  and 
makes  recommendations  to  the 
Assistant  Commandant  for  Marine 
Safety,  Security  and  Environmental 
Protection,  on  matters  of  concern  to 
seamen  serving  in  our  merchant  marine, 
such  as  implementation  of  the 
International  Convention  on  Standards 
of  Training,  Certification  and 
Watchkeeping  for  Seafarers,  1978 
(STCW).  as  amended. 

MERPAC  meets  normally  twice  a 
year,  once  at  or  near  Coast  Guard 
Headquarters,  Washington,  DC,  and 
once  elsewhere  in  the  country.  Its 
subcommittees  and  working  groups  may 
also  meet  to  consider  specific  tasks  as 
required. 

The  Coast  Guard  will  consider 
applications  for  seven  positions  that 
expire  or  become  vacant  in  lanuary 
2004.  It  needs  applicants  with  one  or 
more  of  the  following  backgrounds  to 
fill  the  positions: 

(a)  Licensed  deck  officer; 

(b)  Marine  educator; 

(c)  Licensed  engineer; 

(d)  Member  of  the  public; 

(e)  Unlicensed  member  of  the  engine 
department;  and 

(f)  Two  marine  educators  affiliated 
with  state  maritime  academies. 

Each  member  serves  for  a  term  of 
three  years.  No  member  may  serve  more 
than  two  consecutive  three-year  terms. 
MERPAC  members  serve  without 
compensation  from  the  Federal 
Government;  however,  they  do  receive 
travel  reimbursement  and  per  diem. 

In  support  of  the  policy  of  the 
Department  of  Homeland  Security  on 
gender  and  ethnic  diversity,  the  Coast 
Guard  encourages  applications  from 
qualified  women  and  members  of 
minority  groups. 

If  you  are  selected  as  a  member  who 
represents  the  general  public,  we  will 
require  yon  to  complete  a  Confidential 
Financial  Disclosure  Report  (OGE  Form 
450).  Neither  the  report  nor  the 


information  it  contains  may  be  released 
to  the  public,  except  under  an  order 
issued  by  a  Federal  court  or  as 
otherwise  provided  under  the  Privacy 
Act  (5  U.S.C.  552a|. 

Dated:  May  28.  2003. 
Howard  L.  Hime, 

Actir\g  Director  of  Standards.  Marine  Safety. 
Security  and  Environmental  Standards. 
[FR  Doc.  03-14009  Filed  6-3-03;  8:4.S  ami 
BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  HOMELAND    , 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

Agency  Information  Collection 
Activities:  Bonded  Warehouse 
Proprietor's  Submission 

AGENCY:  Bureau  of  Customs  and  Border 

Protection,  Department  of.Homeland 

Security. 

ACTION:  Proposed  collection;  comments 

requested. 

SUMMARY:  The  Bureau  of  CustoWs  and 


Border  Protection  (CBP)  of  the 
Department  of  Homeland  Security  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995: 
Bonded  Warehouse  Proprietor's 
Submission.  This  is  a  proposed 
extension  of  an  information  collection 
that  was  previously  approved.  CBP  is 
proposing  that  this  information 
collection  be  extended  with  a  change  to 
the  burden  hours.  This  document  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  (68  FR  5697)  on  February  4, 
2003,  allowing  for  a  60-day  comment 
period.  This  notice  allows  for  an 
additional  30  days  for  public  comments. 
This  process  is  conducted  in  accordance 
withSCFR  1320.10. 
DATES:  Written  comments  should  be 
received  on  or  before  July  7,  2003. 
ADDRESSES:  Written  comments  and/or 
suggestions  regarding  the  items 
contained  in  this  notice,  especially  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of 
Treasury  Desk  Officer.  Washington.  DC 
20503.  Additionally  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285. 
SUPPLEMENTARY  INFORMATION: 
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The  Bureali  of  Customs  and  Border 
Protection  (CBP)  encourages  the  general 
public  and  affected  Federal  agencies  to 
submit  written  comments  and 
suggestions  on  proposed  and/or 
continuing  information  collection 
requests  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
Your  comments  should  address  one  of 
the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  Proper  performance  of  the 
functions  of  the  agency /component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Title:  Bonded  Warehouse  Proprietor's 
Submission. 

OMB  Number:  1651-0033. 

Form  Number:  Form  300. 

Abstract:  CBP  Form  300  is  prepared 
by  Bonded  Warehouse  Proprietor's  and 
submitted  to  CBP  aimually.  The 
document  reflects  all  bonded 
merchandise  entered,  released,  and 
manipulated,  and  includes  beginning 
and  ending  inventories. 

Current  Actions:  This  submission  is 
being  submitted  to  extend  the  expiration 
date  with  a  change  in  the  burden  hours. 

Type  of  Review:  Extension  (with 
change).  { 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
1,800. 

Estimated  Time  Per  Respondent:  24 
hours  and  18  minutes. 

Estimated  Total  Annual  Burden 
Hours:  43,740. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $787,320. 

If  additional  information  is  required 
contact:  Tracey  Denning,  Bureau  of 
Customs  and  Border  Protection.  1300 
Pennsylvania  Avenue  NW.  Room  3.2.C, 
Washington,  DC  20229,  at  202-927- 
1429. 


Dated:  May  29,  2003. 
Tracey  Denning, 

Agency  Clearance  Officer,  Information 

Services  Branch. 

[FR  Doc.  03-14054  Filed  6-3-03;  8:45  am] 

BHXING  CODE  4820-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

Agency  Information  Collection 
Activities:  General  Declaration 

AGENCY:  Bureau  of  Customs  and  Border 
Protection,  Department  of  Homeland 
■  Security. 

ACTION:  Proposed  collection;  comments 
requested. 

SUMMARY:  The  Bureau  of  Customs  and 
Border  Protection  (CBP)  of  the 
Department  of  Homeland  Security  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995: 
General  Declaration.  This  is  a  proposed 
extension  of  an  information  collection 
that  was  previously  approved.  CBP  is 
proposing  that  this  information 
collection  be  extended  with  a  change  to 
the  burden  hours.  This  document  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  (68  FR  5701)  on  February  4, 
2003,  allowing  for  a  60-day  comment 
period.  This  notice  allows  for  an 
additional  30  days  for  public  comments. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 
DATES:  Written  comments  should  be 
received  on  or  before  July  7,  2003. 
ADDRESSES:  Written  comments  and/or 
suggestions  regarding  the  items 
contained  in  this  notice,  especially  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of 
Treasury  Desk  Officer,  Washington,  DC 
20503.  Additionally  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Customs  and  Border 
Protection  (CBP)  encourages  the  general 
public  and  affected  Federal  agencies  to 
submit  written  comments  and 
suggestions  on  proposed  and/or 
continuing  information  collection 
requests  pursuant  to  the  Paperwork 


Reduction  Act  of  1995  (Pub.  L.  104-13). 
Your  comments  should  address  one  of 
the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  Proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the   . 
collections  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Title:  General  Declaration  (Outward/ 
Inward). 

OMB  Number:  1651-0002. 

Form  Number:  Customs  Form  7507. 

Abstract:  Customs  Form  7507  allows 
the  agent  or  pilot  to  make  entry  or  exit 
of  the  aircraft,  as  required  by  statute. 
The  form  is  used  to  document  clearance 
by  the  arriving  aircraft  at  the  required 
inspectional  facilities  and  inspections 
by  appropriate  regulatory  agency  staffs. 

Current  Actions:  This  submission  is 
being  submitted  to  extend  the  expiration 
date  with  a  change  in  the  burden  hours. 

Type  of  Review:  Extension  (with 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Time  Per  Respondent:  166 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  83,333. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $1,512,500. 

If  additional  information  is  required 
contact:  Tracey  Denning,  Bureau  of 
Customs  and  Border  Protection,  1300 
Pennsylvania  Avenue  NW,  Room  3.2.C, 
Washington,  DC  20229,  at  202-r927- 
1429. 

Dated:  May  29.  2003. 
Tracey  Denning, 

Agency  Clearance  Officer.  Information 
Services  Branch. 

[FR  Doc.  03-14055  Filed  fr-3-03;  8:45  am) 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

Agency  Information  Collection 
Activities:  Lien  Notice 

AGENCY:  Bureau  of  Customs  and  Border 
Protection,  Department  of  Homeland 
Security. 

ACnON:  Proposed  coUection;  comments 
requested. 

summary:  The  Bureau  of  Customs  and 
Border  Protection  (CBP)  of  the 
Department  of  Homeland  Security  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995: 
Lien  Notice.  This  is  a  proposed 
extension  of  an  information  collection 
that  was  previously  approved.  CBP  is 
proposing  that  this  information 
collection  be  extended  with  a  change  to 
the  burden  hours.  This  document  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  (68  FR  5700)  on  February  4, 
2003.  allowing  for  a  60-day  comment 
period.  This  notice  allows  for  an 
additional  30  days  for  public  comments. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

DATES:  Written  comments  should  be 
received  on  or  before  July  7,  2003. 

ADDRESSES:  Written  comments  and/or 
suggestions  regarding  the  items 
contained  in  this  notice,  especially  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OfBce  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of 
Treasury  Desk  Officer.  Washington.  DC 
20503.  Additionally  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Customs  and  Border 
Protection  (CBP)  encourages  the  general 
public  and  affected  Federal  agencies  to 
submit  written  comments  and 
suggestions  on  proposed  and/or 
continuing  information  collection 
requests  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
Your  comments  should  address  one  of 
the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  Proper  performance  of  the 
functions  of  the  agency/component. 


including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Title:  Lien  Notice. 

OMB  Number:  1651-0012. 

Form  Number:  Form  3485. 

Abstract:  The  Lien  Notice,  CBP  Form- 
3485,  enable  the  carriers,  cartmen,  and 
similar  businesses  to  notify  CBP  that  a 
lien  exists  against  an  individual/ 
business  for  non-payment  of  freight 
charges,  etc.,  so  that  the  CBP  will  not 
permit  delivery  of  the  merchandise  from 
public  stores  or  a  bonded  warehouse 
until  the  lien  is  satisfied  or  discharged. 

Current  Actions:  This  submission  is 
being  submitted  to  extend  the  expiration 
date. 

Type  of  Review:  Extension  (with 
change). 

Affected  Public:  Businesses, 
Institutions. 

Estimated  Number  of  Respondents: 
2,240. 

Estimated  Time  Per  Respondent:  4 
hours. 

Estimated  Total  Annual  Burden 
Hours:  9,296. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $104,092,250. 

If  additional  information  is  required 
contact:  Tracey  Denning,  Bureau  of 
Customs  and  Border  Protection,  1300 
Pennsylvania  Avenue  NW.,  Room  3.2.C, 
Washington,  DC  20229.  at  202-927- 
1429. 

Dated:  May  29,  2003. 
Tracey  Denning, 

Agency  Clearance  Officer,  Information 
Services  Branch. 

IFR  Doc.  03-14056  Filed  6-3-03;  8:45  am) 
BILUNO  CODE  4a20-<»-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

Agency  Information  Collection 
Activities:  Importers  of  Merchandise 
Subject  to  Actual  Use  Provisions 

AGENCY:  Bureau  of  Customs  and  Border 

Protection,  Department  of  Homeland 

Security. 

ACTION:  Proposed  collection;  comments 

requested. 

SUMMARY:  The  Bureau  of  Customs  and 
Border  Protection  (CBP)  of  the 
Department  of  Homeland  Security  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995: 
Importers  of  Merchandise  Subject  to 
Actual  Use  Provisions.  This  is  a 
proposed  extension  of  an  information 
collection  that  was  previously 
approved.  CBP  is  proposing  that  this 
information  collection  be  extended 
without  a  change  to  the  burden  hours. 
This  document  is  published  to  obtain 
comments  form  the  public  and  affected  • 
agencies.  This  proposed  information 
collection  was  previously  published  in 
the  Federal  Register  (68  FR  5696-5697) 
on  February  4,  2003,  allowing  for  a  60- 
day  comment  period.  This  notice  allows 
for  an  additional  30  days  for  public 
comments.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 
DATES:  Written  comments  should  be 
received  on  or  before  July  7,  2003. 
ADDRESSES:  Written  comments  and/or 
suggestions  regarding  the  items   . 
contained  in  this  notice,  especially  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of 
Treasury  Desk  Officer,  Washington,  DC 
20503.  Additionally  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Customs  and  Border 
Protection  (CBP)  encourages  the  general 
public  and  alTected  Federal  agencies  to 
submit  written  comments  and 
suggestions  on  proposed  and/or 
continuing  information  collection 
requests  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
Your  comments  should  address  one  of 
the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
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functions  of  the  agency /component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Title:  Impoiters  of  Merchandise 
Subject  to  Actual  Use  Provisions. 

OMB  Number:  1651-0032-. 

Form  Number:  None. 

Abstract:  The  Importers  of 
Merchandise  Subject  to  Actual  Use 
Provision  is  part  of  the  regulation  which 
provides  that  certain  items  may  be 
admitted  duty-free  such  as  farming 
implements,  seed,  potatoes  etc., 
providing  the  importer  can  prove  these 
items  were  actually  used  as 
contemplated  by  law.  The  importer 
must  maintain  detailed  records  and 
furnish  a  statement  of  use. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses, 
Institutions. 

Estimated  Number  of  Respondents: 
12,000. 

Estimated  Time  Per  Respondent:  60 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  13,000. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $380,000. 

If  additional  information  is  required 
contact:  Tracey  Denning,  Bureau  of 
Customs  and  Border  Protection,  1300 
Pennsylvania  Avenue.  NW.,  Room 
3.2.C,  Washington,  DC  20229,  at  202- 
927-1429. 

Dated:  May  29,  2003. 
Tracey  Denning, 

■Agency  Clearance  Officer,  Information 
Services  Branch. 

[FR  Doc.  03-14057  Filed  6-3-03;  8:45  am] 
BILUNG  CODE  4820-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

Agency  Information  Collection 
Activities:  Proof  of  Use  for  Duty  Rates 
Dependent  on  Actual  Use 

AGENCY:  Bureau  of  Customs  and  Border 

Protection,  Department  of  Homeland 

Security. 

ACTION:  Proposed  collection;  comments 

requested. 

SUMMARY:  The  Bureau  of  Customs  and 
Border  Protection  (CBP)  of  the 
Department  of  Homeland  Security  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995: 
Proof  of  Use  for  Duty  Rates  Dependent 
on  Actual  Use.  This  is  a  proposed 
extension  of  an  information  collection 
that  was  previously  approved.  CBP  is 
proposing  that  this  information 
collection  be  extended  without  a  change 
to  the  burden  hours.  This  document  is 
published  to  obtain  comments  bom  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  (68  FR  5696-5697)  on  February 
4,  2003,  allowing  for  a  60-day  comment 
period.  This  notice  allows  for  an 
additional  30  days  for  public  comments. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 
DATES:  Written  comments  should  be 
received  on  or  before  July  7,  2003. 
ADDRESSES:  Written  comments  and/or 
suggestions  regarding  the  items 
contained  in  this  notice,  especially  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  the 
Treasury  Desk  Officer,  Washington,  E>C 
20503.  Additionally  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Customs  and  Border 
Protection  (CBP)  encourages  the  general 
public  and  affected  Federal  agencies  to 
submit  written  comments  and 
suggestions  on  proposed  and/or 
continuing  information  collection 
requests  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.104-13). 
Your  comments  should  address  one  of 
the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 


functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  jmd  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  infonnation  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 

Title:  Proof  of  the  Use  forRates  of 
Duty  Dependent  on  Actual  Use. 

OMB  Number.  1651-0038. 

Form  Number:  None. 

Abstract:  The  Proof  of  the  Use  for 
Rates  of  Duty  Dependent  on  Actual  Use 
declaration  is  needed  to  ensure  Customs 
control  over  merchandise  which  is  duty- 
free. The  declaration  shows  proof  of  use 
and  must  be  submitted  within  3  years  of 
the  date  of  entry  or  withdrawal  for 
consumption. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Individuals, 
Businesses. 

Estimated  Number  of  Respondents: 
10,500. 

Estimated  Time  Per  Respondent:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  3,500. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $250,000. 

If  additional  information  is  required 
contact:  Tracey  Denning,  Bureau  of 
Customs  and  Border  Protection,  1300 
Pennsylvania  Avenue  NW.,  Room  3.2.C, 
Washington,  DC  20229,  at  202-927- 
1429. 

Dated:  May  29,  2003. 

Tracey  Denning, 

Agency  Clearance  Officer.  Information 
Services  Branch. 

[FR  Doc.  03-14058  Filed  6-3-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

Agency  Information  Collection 
Activities:  Declaration  of  Persons  Who 
Performed  Repairs  or  Alterations 

agency:  Bureau  of  Customs  and  Border 

Protection,  Department  of  Homeland 

Security. 

ACTION:  Proposed  collection;  comments 

requested. 

summary:  The  Bureau  of  Customs  and 
Border  Protection  (CBP)  of  the 
Department  of  Homeland  Security  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 

•jeview  and  approval  in  accordance  with 
the  Paperwork  Reduttion  Act  of  1995: 
Declaration  of  Persons  Who  Performed 
Repairs  or  Alterations.  This  is  a 
proposed  extension  of  an  information 
collection  that  was  previously 
approved.  CBP  is  proposing  that  this 
information  collection  be  extension 
without  a  change  to  the  burden  hours. 
This  document  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  This  proposed  information 
collection  was  previously  published  in 
the  Federal  Register  (68  FR  5695)  on 
February  4,  2003,  allowing  for  a  60-day 
comment  period.  This  notice  allows  for 
an  additional  30  days  for  public 
comments.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 
DATES:  Written  comments  should  be 
received  on  or  before  July  7,  2003. 
ADDRESSES:  Written  comments  and/or 
suggestions  regarding  the  items 
contained  in  this  notice,  especially  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of 
Treasury  Desk  Officer,  Washington,  DC 
20503.  Additionally  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Customs  and  Border 
Protection  (CBP)  encourages  the  general 
public  and  affected  Federal  agencies  to 
submit  written  comments  and 
suggestions  on  proposed  and/or 
continuing  information  collection 
requests  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.104-13). 

*  Your  comments  should  address  one  of 
the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  Proper  performance  of  the 


functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  The  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Title:  Declaration  of  Person  Who 
Performed  Repairs. 

OMB  Number  1651-0048. 

Form  Number:  None. 

Abstract:  The  Declaration  of  Person 
Who  Performed  Repairs  is  used  by 
Customs  to  ensure  duty-free  status  for 
entries  covering  articles  repaired 
aboard.  It  must  be  filed  by  importers 
claiming  duty-free  status. 

Current  Actioris:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses  or  other 
for-profit. 

Estimated  Number  of  Respondents: 
20.472. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  10,236, 

Estimated  Total  Annualized  Cost  on 
the  Public:  $150,000. 

If  additional  information  is  required 
contact:  Tracey  Denning,  Bureau  of 
Customs  and  Border  Protection,  1300 
Pennsylvania  Avenue  NW.,  Room  3.2.C, 
Washington.  DC  20229,  at  202-927- 
1429. 

Dated:  May  29.  2003. 
Tracey  Denning, 

Agency  Clearance  Officer,  Information 
Services  Bmnch. 

[FR  Doc.  03-14059  Filed  6-3-03;  8:45  am] 
BtLUNQ  CODE  4S20-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

Agency  Information  Collection 
Activities:  Country  of  Origin  Marking 
Requirements  for  Containers  or 
Holders 

AGENCY:  Bureau  of  Customs  and  Border 

Protection,  Department  of  Homeland 

Security. 

ACTION:  Proposed  collection;  comments 

requested. 

SUMMARY:  The  Bureau  of  Customs  and 
Border  Protection  (CBP)  of  the 
Department  of  Homeland  Security  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995: 
Country  of  Origin  Marking  Requirement 
for  Containers  or  Holders.  This  is  a 
proposed  extension  of  an  information 
collection  that  was  previously 
approved.  CBP  is  proposing  that  this 
information  collection  be  extended 
without  a  change  to  the  burden  hours. 
This  document  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  This  proposed  information 
collection  was  previously  published  in 
the  Federal  Register  (68  FR  5699)  on 
February  4,  2003,  allowing  for  a  60-day 
comment  period.  This  notice  allows  for 
an  additional  30  days  for  public 
comments.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 
DATES:  Written  comments  should  be 
received  on  or  before  July  7,  2003. 
ADDRESSES:  Written  comments  and/or 
suggestions  regarding  the  items 
contained  in  this  notice,  especially  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of 
Treasury  Desk  Officer,  Washington,  DC 
20503.  Additionally  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Customs  and  Border 
Protection  (CBP)  encourages  the  general 
public  and  affected  Federal  agencies  to 
submit  written  comments  and 
suggestions  on  proposed  and/or 
continuing  information  collection 
requests  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
Your  comments  should  address  one  of 
the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
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for  the  Proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estiniate  of  the 
burden  of  The  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  Minimize  the  burden  of 
the  collections  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated, 

(4)  electronic,  mechanical,  or  othCT 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Title:  Country  of  Origin  Marking 
Requirements  for  Containers  or  Holders. 

OMB  Number:  1651-0057. 

Form  Number:  N/A. 

Abstract:  Containers  or  Holders 
imported  into  the  United  States 
destined- for  an  ultimate  purchaser  must 
be  marked  with  the  English  name  of  the 
country  of  origin  at  the  time  of 
importation  into  Customs  territory. 

Current  Actions:  This  submission  is 
being  submitted  to  extend  the  expiration 
date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
250. 

Estimated  Time  Per  Respondent:  15 
seconds. 

Estimated  Total  Annual  Burden 
Hours:  41. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $533.00. 

If  additional  information  is  required 
contact:  Tracey  Denning,  Bureau  of 
Customs  and  Border  Protection,  1300 
Pennsylvania  Avenue  NW.,  Room  3.2.C, 
Washington,  DC  20229,  at  202-927- 
1429. 

Dated:  May  29,  2003. 
Tracey  Denning, 

Agency  Clearance  Officer.  Information 
Services  Branch. 

(FR  Doc.  03-14060  Filed  6-3-03;  8:45  am] 
BILUNG  CODE  4820-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection    . 


Agency  Information  Collection 
Activities:  Customs  Modernization  Act 
Recordl(eeping  Requirements 

AGENCY:  Bureau  of  Customs  and  Border 

Protection,  Department  of  Homeland 

Security. 

ACTION:  Proposed  collection;  comments 

requested. . 

SUMMARY:  The  Bureau  of  Customs  and 
Border  Protection  (CBP)  of  the 
Department  of  Homeland  Security  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995: 
Customs  Modernization  Recordkeeping 
Requirements.  This  is  a  proposed 
extension  of  an  information  collection 
that  was  previously  approved.  CBP  is 
proposing 'that  this  information 
collection  be  extended  with  a  change  to 
the  burden  hours.  This  document  is 
published  to  obtain  comments  form  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  (68  FR  5698)  on  February  4, 
2003,  allowing  for  a  60-day  comment 
period.  This  notice  allows  for  an 
additional  30  days  for  public  comments. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 
DATES:  Written  comments  should  be 
received  on  or  before  July  7,  2003. 
ADDRESSES:  Written  comments  and/or 
suggestions  regarding  the  items 
contained  in  this  notice,  especially  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of 
Treasury  Desk  Officer.  Washington,  DC 
20503.  Additionally  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Customs  and  Border 
Protection  (CBP)  encourages  the  general 
public  and  affected  Federal  agencies  to 
submit  written  comments  and 
suggestions  on  proposed  and/or 
continuing  information  collection 
requests  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.-L.104-13). 
Your  comments  should  address  one  of 
the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  Proper  performance  of  the 


functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  Th^  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Title:  Customs  Modernization  Act 
Recordkeeping  Requirements. 

OMB  Number:  1651-0076. 

Form  Number:  N/A. 

Abstract:  This  information  and 
records  keeping  requirement  is  required 
to  allow  Customs  to  verify  the  accuracy 
of  the  claims  made  on  the  entry 
documents  regarding  the  tariff  status  of 
imported  merchandise,  admissibility, 
classification/nomenclature,  value  and 
rate  of  duty  applicable  to  the  entered 
goods. 

Current  Actions:  This  submission  is 
being  submitted  to  extend  the  expiration 
date. 

•  Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses, 
Individuals,  Institutions. 

Estimated  Number  of  Respondents: 
6,070. 

Estimated  Time  Per  Respondent:  957  . 
hours. 

Estimated  Total  Annual  Burden 
Hours:  5,812,010. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $104,092,250. 


Dated:  May  29.  2003. 

Tracey  Denning, 

Agency  Clearance  Officer.  Information 
Ser\-ices  Branch. 

(FR  Doc.  03-14061  Filed  6-3-03:  8:45  am] 

BILUNG  CODE  4820-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Immigration  and  Customs 
Enforcement 

Agency  Information  Collection 
Activities:  Comment  Request 

ACTION:  60-Day  notice  of  information 
collection  undet  review:  Application- 
Alternative  Inspection  Services;  Form 
1-823. 
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The  Department  of  Homeland 
Security  (DHS),  Bureau  of  Immigration 
and  Customs  Enforcement,  has 
submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  August  4,  2003. 

'Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other  * 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection. 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application — Alternative  Inspection 
Services. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-823,  Inspections 
Division,  Bureau  of  Immigration  and 
Customs  Enforcement. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  information  collected 
on  this  form  will  be  used  by  the  DHS 

to  determine  eligibility  for  automated 
inspections  programs  and  to  secure 
thos6  data  elements  necessary  to 
confirm  enrollment  at  the  time  of 
application  for  admission  to  the  United 
States. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 


respond:  250.000  responses  at  70 
minutes  (1.166  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  291.500  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan.  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Bureau  of 
Immigration  and  Customs 
Enforcements.  U.S.  Department  of 
Homeland  Security,  Room  4304,  425  I 
Street,  NW..  Washington.  DC  20536. 
Additionally,  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time  may  also 
be  directed  to  Mr.  Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Lewis  Oleinick,  Clearance 
Officer,  United  States  Department  of 
Homeland  Security.  1800  G  Street.  NW. 
10th  Floor.  Washington.  DC  20530. 

Dated:  May  .30.  2003. 
Richard  A.  Sloan. 

Department  Clearance  Officer.  Bureau  of 
Immigration  and  Customs  Enforcement. 
Department  of  Homeland  Security. 
|FR  Doc.  0.1-14000  Filed  6-3-03:  8:45  am) 
BHJJNG  COM  4410-10-41 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Federal  Housing  Enterprise 
Oversight 

Strategic  Plan 

agency:  Office  of  Federal  Housing 
Enterprise  Oversight,  HUD. 

ACTION:  Solicitation  of  comments  for 
updating  the  Strategic  Plan. 

summary:  The  Office  of  Federal  Housing 
Enterprise  Oversight  (OFHEO)  is 
soliciting  comments  as  it  updates  its 
Strategic  Plan.  In  accordance  with  the 
requirements  of  the  Government 
Performance  and  Results  Act  of  1993 
that  agencies  update  their  Strategic 
Plans  every  three  years.  OFHEO  is 
developing  its  3003-2008  Strategic  Plan 
and  soliciting  the  views  and  suggestions 
of  those  entities  potentially  affected  by 
or  interested  in  the  plan.  OFHEO's 
current  Strategic  Plan,  for  FY  2000- 
2005.  may  be  viewed  on  the  OFHEO 
Web  site  at  http://www.ofheo.gov  in  the 
"About  OFHEO"  section. 


DATES:  Written  comments  regarding  the 
Strategic  Plan  may  be  received  through 
June  18.  2003. 

ADDRESSES:  All  comments  concerning 
the  notice  should  be  addressed  to: 
Susan  S.  Jacobs,  Associate  Director, 
Office  of  Strategic  Planning  and 
Management.  Office  of  Federal  Housing 
Enterprise  Oversight.  1700  G  Street. 
NW..  Third  Floor,  Washington.  DC 
20552.  Comments  may  also  be 
submitted  via  electronic  mail  to: 
StrategicPlan@ofheo.gov.  OFHEO 
requests  that  written  comments 
submitted  in  hard  copy  also  be 
accompanied  by  the  electronic  version 
in  MS  Word  or  in  portable  document 
format  (PDF)  on  3.5"  disk. 
FOR  FURTHER  INFORMATION  CONTACT: 

Susan  S.  Jacobs.  Associate  Director. 
Office  of  Strategic  Planning  and 
Management,  Office  of  Federal  Housing 
Enterprise  Oversight.  1700  G  Street. 
NW.,  Third  Floor.  Washington.  DC 
20552,  telephone  (202)  414-3821  (not  a 
toll-free  nxmiber).  The  telephone 
number  for  the  Telecommunications 
Device  for  the  Deaf  is:  (800)  877-8339. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Federal  Housing  Enterprise  Oversight 
(OFHEO)  is  charged  by  Congress,  as 
established  in  title  XIII  of  the  Housing 
and  Community  Development  Act  of 
1992.  known  as  the  Federal  Housing 
Enterprises  Financial  Safety  and 
Soundness  Act  of  1992,  with  the 
mandate  of  overseeing  the  Federal 
National  Mortgage  Association  and  the 
Federal  Home  Loan  Mortgage 
Corporation.  Fannie  Mae  and  Freddie 
Mac  (the  "Enterprises"). 

Three  years  ago.  OFHEO  adopted  a 
Strategic  Plan  covering  FY  2000-2005. 
Section  306  of  the  Government 
Performance  and  Results  Act  of  1993 
(GPRA).  31  U.S.C.  1115  e/  seq..  requires 
that  agencies  update  and  revise  their 
Strategic  Plans  every  three  years. 
OFHEO  is  currently  drafting  a  new  plan 
for  FY  2003-2008  that  will  describe  the 
agency's  mission,  strategic  goals  and 
objectives,  and  strategies  to  achieve 
them.  This  plan  will  provide  a 
framework  for  the  years  ahead.  OFHEO 
uses  its  Strategic  Plan  to  guide  each 
year's  performance  goals,  which  are 
described  in  OFHEO's  Annual 
Performance  Plans.  They  may  be  viewed 
on  the  OFHEO  Web  site  at  http:// 
www.ofheo.gov  in  the  "Public 
Documents"  section.  "Reports"  section. 

In  today's  notice.  OFHEO  is  soliciting 
the  views  and  suggestions  that  may  be 
considered  in  the  development  of  its 
revised  plan.  Additionally.  OFHEO  will 
publish  a  draft  plan  on  the  OFHEO  Web  ' 
site  in  late  summer  and  will  continue  to 
encourage  comments.  OFHEO  will  then 
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submit  its  Strategic  Plan  pursuant  to  the 
statutory  requirements. 

Dated:  May  22,  2003. 

Armando  Falcon,  Jr., 

Director,  Office  of  Federal  Housing  Enterprise 
Oversight. 

(PR  Doc.  03-13282  Filed  6-3-03:  8:45  am] 

BILUNG  CODE  4220-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  an  Application  for  an 
Incidental  Take  Permit  for 
Construction  on  a  Single-Family  Lot,  In 
Volusia  County,  FL 

AGENCY:  Fish  and  Wildlife  Service, 
Interior.  v 

ACTION:  Notice. 

RoycS  Winslow  (Applicant),  seeks  an 
incidental  take  permit  (ITP)  from  the 
Fish  and  Wildlife  Service  (Service), 
pursuant  to  section  10(a)(1)(B)  of  the 
Endangered  Species  Act  of  1973  (Act), 
as  amended.  The  ITP  would  authorize 
incidental  take  of  the  Florida  scrub-jay 
[Aphelocoma  coenilescens),  on  a  single 
family  lot  for  land  clearing  and  other 
activities  associated  with  the 
construction  of  a  single  family  home  on 
a  0.134-acre  lot  in  City  of  Ormond 
Beach.  Volusia  County.  Florida 
(Project). 

The  Applicant's  Habitat  Conservation 
Plan  (HCP)  describes  the  mitigation  and 
minimization  measures  proposed  to 
address  the  effects  of  the  Project  to  the 
Florida  scrub-jay.  These  measures  are 
outlined  in  the  SUPPLEMENTARY 
INFORMATION  section  below.  The  Service 
has  determined  that  the  Applicant's 
proposal,  including  the  proposed 
mitigation  and  minimization  measures, 
will  individually  and  cumulatively  have 
a  minor  or  negligible  effect  on  the 
species  covered  in  the  HCP.  Therefore, 
the  FTP  is  a  "low-effect"  project  and 
would  qualify  as  a  categorical  exclusion 
luider  the  National  Environmental 
Policy  Act  (NEPA).  as  provided  by  the 
Department  of  the  Interior  ManudTSlB 
DM2,  Appendix  1  and  516  DM  6. 
Appendix  1).  The  Service  announces 
the  availability  of  the  HCP  for  the 
incidental  take  application.  Copies  of 
the  HCP  may  be  obtained  by  making  a 
request  to  the  Regional  Office  [see 
ADDRESSES).  Requests  must  be  in  writing 
to  be  processed.  This  notice  is  provided 
pursuant  to  Section  10  of  the 
Endangered  Species  Act  and  NEPA 
regulations  (40  CFR  1506.6). 

If  you  wish  to  comment,  you  may 
submit  comments  by  any  one  of  several 
methods.  Please  reference  permit 


number  TE059232-0  in  such  comments. 
You  may  mail  comments  to  the 
Service's  Regional  Office  (see 
ADDRESSES).  You  may  also  comment  via 
the  Internet  to  david_dell@fws.gov. 
Please  submit  comments  over  the 
internet  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Please  also  include  your 
name  and  return  address  in  your 
internet  message.  If  you  do  not  receive 
a  confirmation  from  the  Service  that  we 
have  received  your  internet  message, 
contact  us  directly  at  either  telephone 
number  listed  below  (see  FOR  FURTHER 
INFORMATION  CONTACT).  Finally,  you  may 
hand  deliver  comments  to  either  Service 
office  listed  below  (see  ADDRESSES).  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  administrative  record.  We  will 
honor  such  requests  to  the  extent 
allowable  by  law.  There  may  also  be 
other  circumstances  in  which  we  would 
withhold  &t>m  the  administrative  record 
a  respondent's  identity,  as  allowal^le  by 
law.  If  you  wish  us  to  withhold  your 
name  and  address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comments.  We  will  not,  however, 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

DATES:  Written  comments  on  the  ITP 
application  and  HCP  should  be  sent  to 
the  Service's  Regional  Office  [see 
ADDRESSES)  and  shoidd  be  received  on 
or  before  July  7,  2003. 

ADDRESSES:  Persons  wishing  to  review 
the  application,  supporting 
documentation,  and  HCP  may  obtain  a 
copy  by  writing  the  Service's  Southeast 
Regional  Office,  Atlanta,  Georgia. 
Documents  will  also  be  available  for 
public  inspection  by  appointment 
during  normal  business  hours  at  the 
Regional  Office,  1875  Century 
Boulevard,  Suite  200,  Atlanta,  Georgia 
30345  (Attn:  Endangered  Species  Permit 
Coordinator),  or  Field  Supervisor,  U.S. 
Fish  and  Wildlife  Service,  6620  South 
Point  Drive,  South,  Suite  310, 
Jacksonville,  Florida  32216-0912. 
Written  data  or  comments  concerning 
the  application  or  HCP  should  be 
submitted  to  the  Regional  Office. 
Requests  for  the  documentation  must  be 
in  writing  to  be  processed.  Please 
reference  permit  niunber  TE059232-0  in 


such  comments,  or  in  requests  of  the 
documents  discussed  herein. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Dell,  Regional  Permit 
Coordinator,  (see  ADDRESSES  above), 
telephone:  404/679-7313;  or  Ms.  Jane 
Monaghan,  Fish  and  Wildlife  Biologist, 
Jacksonville  Field  Office,  (see 
ADDRESSES),  telephone  904/232-2580, 
extension  128. 

SUPPLEMENTARY  INFORMATION:  The 

Florida  scrub-jay  is  geographically 
isolated  from  other  species  of  scrub-jays 
found  in  Mexico  and  the  Western 
United  States.  The  Florida  scrub-jay  is 
found  almost  exclusivBly  in  peninsular 
Florida  and  is  restricted  to  scrub  habitat. 
The  total  estimated  population  is 
between  7.000  and  11.000  individuals. 
Due  to  habitat  loss  and  degradation 
throughout  the  State  of  Florida,  it  has 
been  estimated  that  the  Florida  scrub- 
jay  population  has  been  reduced  by  at 
least  half  in  the  last  100  years.  Surveys 
indicate  that  one  family  of  Florida 
scrub-jays  occupies  the  Project  site.  The 
0.134  acre  of  occupied  habitat  on  the 
site  is  very  overgrown  due  to  fire 
suppression  and  a  lack  of  any  kind  of 
management.  The  surrounding  area  is 
intensely  developed  v^^ith  only  scattered 
fragments  of  scrub  habitat  remaining. 
Construction  of  the  Project's 
infrastructure,  commercial  construction 
and  construction  of  the  individual  home 
sites  will  likely  result  in  death  of,  or 
injury  to,  Florida  scrub-jays  incidental 
to  the  carrying  put  of  these  otherwise 
lawful  activities.  Habitat  alteration 
associated  with  property  development 
will  reduce  the  availability  of  feeding, 
shelter,  and  nesting  habitat. 

Section  9  of  the  Act,  and 
implementing  regulations,  prohibits 
taking  the  Florida  scrub-jay.  Taking,  in 
part,  is  defined  as  an  activity  that  kills, 
injures,  harms,  or  harasses  a  listed 
endangered  or  threatened  species. 
Section  10(a)(1)(B)  of  the  Act  provides 
an  exemption,  under  certain 
circumstances,  to  the  Section  9 
prohibition  if  the  taking  is  incidental  to 
an  otherwise  lawful  activity.  Section  10 
requires  the  applicant  to  submit  a 
Habitat  Conservation  Plan  that  specifies 
the  impacts  that  are  likely  to  result  from 
the  taking  and  the  measiu«s  the  permit 
applicant  will  undertake  to  minimize 
and  mitigate  such  impacts.  Section 
10(a)(2)(B)  of  the  Act  provides  statutory 
criteria  that  must  be  satisfi^  before  an 
incidental  take  permit  can  be  issued. 
The  issuance  criteria  are  as  follows: 

1.  The  taking  is  incidental  to,  and  not 
the  purpose  of  otherwise  lawfiil 
activities. 
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2.  Applicant  will  to  the  maximum 
extent  practicable,  minimize,  and 
mitigate  the  impacts  of  such  taking. 

3.  Applicant  will  ensure  that  adequate 
funding  for  the  HCP  and  procedures  to 
deal  with  unforeseen  circumstances  will 
be  provided. 

4.  The  taking  will  not  appreciably 
reduce  the  likelihood  of  survival  and 
recovery  of  the  species  in  the  wild. 

5.  Applicant  will  ensure  that  other 
measures  that  the  Service  may  require 
as  being  necessary  or  appropriate  will 
be  provided. 

6.  The  Service  has  received  such  other 
assurances  as  may  be  required  that  the 
HCP  will  be  implemented. 

The  HCP  describes  measures  by  the 
Applicant  to  avoid  and  mitigate  "take" 
that  would  occur  as  a  result  of  the 
project.  To  minimize  impacts,  the 
Applicant  will  ensure  that  clearing  of 
vegetation  within  150  feet  of  active 
nests  will  not  take  place  during  the 
nesting  season  for  Florida  scrub-jays 
(March  1  through  July  1).  To  mitigate  for 
the  up  to  0.134  acres  of  occupied  habitat 
that  would  be  eliminated  on-site,  the 
Applicant  will  contribute  $1,688.00  to 
the  National  Fish  and  Wildlife 
Foundation  Fund  for  the  conservation 
and  management  of  the  Florida  scrub- 
jay.  This  money  will  be  used,  along  with 
other  funds  received  from  Section 
.  10(a)(1)(B)  permits,  to  purchase  scrub- 
jay  habitat  in  Volusia  County,  Florida. 
This  amount  is  based  on  replacement  at 
a  rate  of  2:1  (0.268  acre  purchased  to 
replace  0.134  acre  at  a  current  cost  of 
$5,000.00  per  acre  for  a  final  cost  of 
$1,340.00).  provides  a  $1',000  per  acre 
($268.00)  management  endowment  for 
perpetual  management,  and  includes  a 
five  percent  fee  ($84.00)  fur  the 
administration  of  the  National  Fish  and 
Wildlife  Foundation  account.  Once 
purchased,  the  land  will  be  transferred 
to  a  third  party  land  management 
organization  along  with  the  $1,000  per 
acre  management  endowment.  This 
management  will  be  accomplished 
through  the  use  of  a  conservation 
easement  specifying  that  the  land  be  left 
undeveloped  and  managed  into 
perpetuity.  It  is  believed  that  ensuring 
the  protection  and  viability  of  quality, 
occupied  habitat  in  a  large  contiguous 
preserve  such  as  that  which  will  be 
purchased  in  Volusia  County,  is  more 
beneficial  to  the  scrub-jay  than  any  on- 
site  mitigation  plan  could  offer. 

As  stated  above,  we  have  determined 
that  the  HCP  is  a  low-effect  plan  that  is 
categorically  excluded  from  further 
NEPA  analysis,  and  does  not  require  the 
preparation  of  an  Environmental 
Assessment  or  Environmental  Impact 
Statement.  This  preliminary  information 
may  be  revised  due  to  public  comment 


received  in  response  to  this  notice.  Low- 
effect  HCPs  are  those  involving:  (1) 
Minor  or  negligible  effects  on  federally 
listed  or  candidate  species  and  their 
habitats,  and  (2)  minor  or  negligible 
effects  on  other  environmental  values  or 
resources.  The  Applicant's  HCP 
qualifies  for  the  following  reasons: 

1 .  Approval  of  the  HCP  would  result 
in  minor  or  negligible  effects  on  the 
Florida  scrub-jay  population  as  a  whole. 
The  Service  does  not  anticipate 
significant  direct  or  cumulative  effects 
to  the  Florida  scrub-jay  population  as  a 
result  of  the  construction  project. 

2.  Approval  of  the  HCP  would  not 
have  adverse  effects  on  known  unique 
geographic,  historic  or  cultural  sites,  or 
involve  unique  or  unknown 
environmental  risks. 

3.  Approval  of  the  HCP  would  not 
result  in  any  significant  adverse  effects 
on  public  health  or  safety. 

4.  The  project  does  not  require 
compliance  with  Executive  Order  11988 
(Floodplain  Management),  Executive 
Order  11990  (Protection  of  Wetlands),  or 
the  Fish  and  Wildlife  Coordination  Act, 
nor  does  it  threaten  to  violate  a  Federal, 
State,  local  or  tribal  law  or  requirement 
imposed  for  the  protection  of  the 
environment. 

5.  Approval  of  the  Plan  would  not 
establish  a  precedent  for  future  action  or 
represent  a  decision  in  principle  about 
future  actions  with  potentially 
significant  environmental  effects. 

The  Service  has  therefore  determined 
th^t  approval  of  the  Plan  qualifies  as  a 
categorical  exclusion  under  the  NEPA, 
as  provided  by  the  Department  of  the 
Interior  Manual  (516  DM  2.  Appendix  1 
and  516  DM  6,  Appendix  1).  Therefore, 
no  further  NEPA  documentation  will  be 
prepared. 

The  Service  will  evaluate  the  HCP 
and  comments  submitted  thereon  to 
determine  whether  the  application 
meets  the  requirements  of  section  10(a) 
of  the  Act.  If  it  is  determined  th'at  those 
requirements  are  met,  the  ITP  will  be 
issued  for  the  incidental  take  of  the 
Florida  scrub;jay.  The  Service  will  also 
evaluate  whether  issuance  of  the  section 
10(a)(1)(B)  ITP  complies  with  section  7 
of  the  Act  by  conducting  an  intra- 
Service  section  7  consultation.  The 
results  of  this  consultation,  in 
combination  with  the  above  findings, 
will  be  used  in  the  Bnal  analysis  to 
determine  whether  or  not  to  issue  the 
ITP. 

Dated:  May  8.  2003. 
Christine  E.  Eustis,  . 

Acting  Regional  Director.  , 

[FR  Doc.  03-13970  Filed  6-3-03;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  a  Draft  National 
Management  Plan  for  the  European 
Green  Crab 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  document  availability 

and  request  for  comments. 

SUMMARY:  This  notice  announces  the 
availability  of  a  draft  Management  Plan 
for  the  European  Green  Crab,  Carcinus 
maenas,  for  public  review  and 
comment.  Comments  received  will  be 
considered  in  preparing  the  final 
Management  Plan  for  C.  maenas,  which 
will  become  the  basis  for  cooperative 
and  integrated  management  of  the 
European  Green  Crab,  C.  maenas,  with 
the  involvement  of  Federal,  Stats>, 
Tribal,  and  local  resource  agencies. 
DATES:  Comments  on  the  draft 
Management  Plan  for  the  European 
Green  Crab  should  be  received  by  July 
31,2003. 

ADDRESSES:  Mail  written  responses  and 
requests  for  copies  of  the  draft 
management  plan  to  Fred  Kern,  Chair, 
Green  Crab  Control  Working  Group, 
NOAA  N3tional  Ocean  Service, 
Cooperative  Oxford  Laboratory,  904 
South  Morris  Street.  Oxford,  MD  21654. 
The  draft  Management  Plan  for  the 
European  Green  Crab  is  also  available 
on  the  ANS  Task  Force  Web  site 
{http://www.anstaskforce.gov).  You  may 
also  request  copies  of  the  draft  plan  by 
calling  or  writing  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Kern,  Chair,  Green  Crab  Control 
Working  Group,  at  410-226^5193  or  by 
e-mail  at  fred.kern@noaa.gov  or  Sharon 
Gross,  Executive  Secretary,  Aquatic 
Nuisance  Species  Task  Force  at  703- 
358-2308  or  by  e-mail  at 
sharon_gross@fws.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Europ'ean  green  crab,  Carcinus  maenas, 
is  one  of  the  most  ecologically  and 
ecpnomically  damaging  predators  in 
nearshore  coastal  communities  of  both 
eastern  and  western  North  America. 
Native  of  northern  Europe,  green  crabs 
colonized  eastern  North  America  in  the 
early  19th  century  and  now  occur 
abundantly  from  Nova  Scotia  to 
Maryland.  In  contrast,  green  crabs  are  a 
recent  arrival  to  western  North  America, 
where  they  successfully  colonized  San 
Francisco  Bay,  CA,  in  1989-90.  Their 
impacts  on  both  natural  ecosystems  and 
commercial  fisheries  are  well 
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established,  as  is  their  ability  to  rapidly 
expand  their  range. 

The  western  North  America  invasion 
has  undergone  a  rapid  range  expansion, 
with  green  crabs  expanding  their  range 
by  more  than  750  km  in  less  than  ten 
years  since  their  initial  invasion.  Green 
crabs  are  now  firmly  established  in 
every  significant  bay  and  estuary  from 
Monterey  Bay,  CA,  to  Gray's  Harbor, 
WA,  and  have  the  potential  become 
established  from  the  Gulf  of  Alaska  to 
Baja,  California.  The  uniformity  of  the 
green  crab  distribution  strongly  suggests 
that  green  crabs  can  rapidly  expand 
their  range  once  they  are  established.  In 
2000  they  continued  to  expand  their 
northern  range  in  eastern  North  America 
by  invading  the  Gulf  of  St.  Lawrence  at 
Prince  Edward  Island,  Canada. 

Green  crabs  are  both  eurythermic  and 
eurohaline  and  can  survive  a 
temperature  range  from  freezing  to  30  °C 
while  utilizing  a  broad  range  of  habitat 
types.  They  exploit  a  wide  range  of  prey 
types,  including  molluscs  (clams  and 
snails),  crustaceans,  annelids,  fish,  and 
algae.  Several  native  species  have 
declined  significantly  as  a  direct  result 
of  green  crab  predation  in  western  North 
America.  Green  crabs  have  had 
substantial  impacts  on  some 
commercially  important  clam  species, 
Mya  arenaria,  and  Mercenaria 
mercenaria,  and  on  the  scallop  species, 
Argopecten  irradians.  Green  crab 
predation  in  invaded  communities  may 
indirectly  affect  feeding  rates  and 
foraging  efficiency  of  shorebirds. 

Recognizing  the  ecological  and 
economic  impacts,  as  well  as  expanding 
geographic  range  of  the  green  crabs  ih 
North  America,  Carcinus  maenas  was 
the  first  marine  organism  to  be 
designated  as  an  aquatic  nuisance 
species  in  1998  by  the  Aquatic  Nuisance 
Species  (ANS)  Task  Force.  In  2000,  the 
Green  Crab  Control  Working  Group  was 
appointed  by  the  ANS  Task  Force  to 
develop  a  Management  Plan.  The 
management  strategies  available  in  the 
plan  to  limit  the  impact  of  the  European 
green  crab,  as  well  as  that  of  other 
invaders,  include  a  combination  of 
prevention,  eradication,  and  control 
measures.  This  plan  is  the  result  of 
several  years  of  planning  and  research 
and  has  identified  the  following 
management  options  for  prevention, 
eradication,  and  control  of.Carcinus 
maenas  in  the  United  States: 

•  Prevention  and' Containment 

•  Detection  and  Forecasting 

•  Eradiction,  Control,  and  Mitigation 

•  Information  Access  and  Data 
Management 


Prevention  and  Containment 

This  option  provides  a  detailed 
description  of  the  priority  activities  that 
the  Working  Group  has  identified  to 
prevent  further  spread  of  the  green  crab. 
The  goals  of  prevention  and 
containment  are  to: 

•  Identify  pathways  of  invasion  and 
quantify  the  risk  of  each  pathway;  and 

•  Identify  management  options 
available  for  reducing  the  risk 
associated  with  each  pathway. 

The  Management  Plan  also  discusses 
the  types  of  information  needed  to 
accomplish  this  management  option,  as 
well  as  the  strategies  that  may  be  most 
effective. 

Detection  and  Forecasting 

This  option  provides  a  detailed 
description  of  the  priority  activities  to 
be  undertaken  as  soon  as  possible  to 
implement  a  comprehensive  program  to 
detect  new  invasions  and  range 
expansions  of  the  European  green  crab 
and  to  forecast  pollution  irruptions  at 
invaded  sites.  The  goals  for  this  option 
are  to  do  the  following: 
"  •  Outline  specific  procediues  for 
detecting  the  presence  of  juvenile  green 
crabs  in  previously  uninvaded  areas. 
This  will  provide  an  "early  warning"  of 
new  invasions  and  provide  additional 
time  for  restricting  activities  that  would 
potentially  delay  further  spread.  It  also 
allows  time  to  develop  local  education/ 
outreach  efforts  or  other  activities  aimed 
at  heightening  public  awareness  in 
order  to  minimize  the  probability  of 
unintentional  movement  of  green  crabs; 

•  Track  the  approximate  abundances 
of  green  crab  populations  in  previously 
invaded  areas  to  allow  forecasting  of 
"outbreak"  years.  The  ecological  and 
economic  impacts  of  green  crabs  are 
directly  related'to  their  abundance,  so  if 
outbreak  years  can  be  forecasted,  this 

■  would  provide  an  important  warning  for 
resource  managers,  production  fisheries, 
aquaculture,  and  others  that  may  be 
negatively  affected  by  a  large  year  class 
of  green  crabs.  This  would  also  provide 
additional  time  to  jumpstart  necessary 
management  activities,  and  increase 
education  and  outreach  efforts  that 
might  ameliorate  the  impacts  of  these 
species  in  years  of  high  abundance; 

•  Monitor  uninvaded  areas  to  detect 
new  invasions  and  range  expansions. 
This  would  most  effectively  be 
accomplished  by  detecting  the  presence 
of  postlarval  green  crabs  and/or  the 
presence  of  young-of-the-year  (YOY) 
juvenile  green  crabs.  To  detect  the 
presence  of  green  crab  postlarvae, 
biweekly  to  monthly  sampling  between 
April  and  June  would  be  involved. 
Postlarvae  can  be  sampled  by  deploying 


bag  collectors  attached  to  docks, 
moorings,  and  buoys  at  replicate  sites  in 
harbors  and  bays.  Bags  are  exchanged  at 
the  desired  interval,  and  collected 
organisms  are  rinsed  off  the  collectors, 
sorted,  preserved,  and  counted.  Young- 
of-the-year  (YOY)  juvenile  green  crabs 
are  best  sampled  by  deploying  baited 
minnow  traps  in  intertidal  areas  at 
replicate  sites  in  harbors  and  bays  in 
August  and  September;  and 

•  Monitor  invaded  areas  to  forecast 
"outbreak"  years.  This  is  most 
effectively  accomplished  through 
monitoring  the  abundance  of  postlarval 
green  crabs,  including  juvenile  as  well 
as  adult  crab  populations. 

Eradication,  Control,  and  Mitigation 

The  Management  Plan  has  identified 
and  discussed  various  actions  for  this 
option.  These  actions  are  dependent 
upon  the  data,  population  abundance, 
and  control  tools  currently  available. 
Just  as  crab  abundance  differs  by 
location,  so  too  may  the  tools  available 
for  controlling  the  population  be 
different.  For  example,  early  detection 
of  new  invasions  may  permit  successful 
rapid  response  and  extirpation  at  a  local 
level.  Small  populations  with  no  local 
recruitment  may  be  easy  to  eradicate  by 
selective  harvest,  chemical  control, 
biological  control,  or  genetic  control 
measures,  while  population  established 
with  local  recruitment  may  need  control 
and  contaiiunent  in  addition  to  selective 
harvest,  chemical  control,  biological 
control,  or  genetic  control  measures. 
However,  if  the  invasion  has  proceeded 
to  the  point  that  achieving  population 
control  on  a  broad  scale  is  either 
perceived  to  be  insurmountable  or  is  not 
presently  being  addressed,  mitigative 
control  measures  may  be  used  in 
concert  with  broader  regional  or  local 
control.  Cooperative  research  on  the    - 
seasonal  dynamic  of  green  crab 
recruitment  and  predation,  along  with 
field  tests  on  the  efficacy  of  various 
mitigation  measures,  should  be 
conducted  in  those  areas  where  green 
crab  are  abundant. 

Information  Access  and  Data 
Management 

The  objective  for  this  component  of 
the  management  plan  is  to  share  the 
information  source(s)  and  data 
management  needed  to  efficiently 
implement  the  national  nfanagement 
plan.  The  objectives  for  this  component 
of  the  plan  are  to: 

•  Provide  current  information  on  the 
research  and  management  activities 
being  conducted  under  the  plan; 

•  describe  standardized  research  and 
manageinent  protocols  that  allow  others 
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to  participate  and  contribute  to  full 
implementation  of  the  plan; 

•  sustain  9  current  synthesis  of 
regional,  national,  and  international 
results  in  the  areas  of  research  and 
management  activities; 

•  create  a  directory  of  relevant 
contacts,  activities,  and  information  in 
support  of  the  plan  at  the  local,  state, 
and  regional  levels;  and 

•  develop  educational  outreach 
components  in  support  of  the  plan. 

The  following  three  elements  are 
discussed  in  detail  in  the  Management 
Plan  to  meet  the  objectives  for  this 
component:  (1)  A  system  for 
information  management  and 
dissemination.  (2)  an  advisory 
committee  to  guide  development  of  the 
information  system,  and  (3)  a  core  group 
of  scientists  to  provide  syntheses  of 
current  research  and  management 
information.  The  implementation 
section  of  the  plan  has  identifled 
possible  funding  source(s),  lead 
organization(s).  and  estimated  cost  to 
implement  each  task  element  identified 
and  discussed  in  the  plan. 

This  document  was  prepared  by  the 
Green  Crab  Control  Working  Group  of 
the  ANS  Task  Force,  as  authorized  by 
section  4722(c)  of  the  Nonindigenous 
Aquatic  Nuisance  Prevention  and 
Control  Act  of  1990  (16  U.S.C.  4701  et 
seq.). 

Dated:  May  7.  2003. 
Everett  Wilson, 

Acting  Co-Chair.  Aquatic  Nuisance  Species 
Task  Force.  Acting  Assistant  Director — 
Fisheries  and  Habitat  Conservation. 
[FR  Dot.  03-13995  Filed  6-.3-03;  8:45  am) 
MLLMO  COM  4310-S5-M 


DEPARTMErfT  OF  THE  INTERIOR 
Bureau  of  Land  Maruigement 

[AK-910-1410-PG] 

Notice  of  Public  Meeting,  Alaska 
Resource  Advisory  Council 

agency:  Bureau  of  Land  Management. 
Alaska  State  Office,  interior. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  Alaska 
Resource  Advisory  Council  will  meet  as 
indicated  below. 

DATES:  The  meeting  will  be  held  July  10. 
2003.  1^  p.m..  at  the  Wiseman 
Community  Center,  near  milepost  188  of 
the  Dalton  Highway.  The  council  will. 


conduct  a  brief  meeting  in  conjunction 
with  a  field  tour  of  the  Dalton  Highway, 
visit  with  area  residents,  and  hear 
public  comment. 

FOR  FURTHER  INFORMATION  CONTACT: 

Teresa  McPherson,  Alaska  State  Office, 
222  W.  7th  Avenue  #13,  Anchorage.  AK 
99513.  Telephone  (907)  271-3322  or  e- 
mail  Teresa_McPhers6n@ak.blm.gov. 

SUPPLEMENTARY  INFORMATION:  The  13- 
member  Council  advises  the  Secretary 
of  the  Interior,  through  the  Bureau  of 
Land  Management,  on  a  variety  of 
planning  and  management  issues 
associated  with  public  land 
management  in  Alaska.  At  this  meeting, 
topics  we  plan  to  discuss  include: 

•  Management  of  the  Dalton  Highway 
Utility  Corridor 

•  Status  of  planning  in  the  National 
Petroleum  Reserve  Alaska  (NPR-A) 

•  Other  topics  the  Council  may  raise 
All  meetings  are  open  to  the  public. 

The  public  may  present  written 
comments  to  the  Council.  Each  formal 
Council  meeting  will  also  have  time 
allotted  for  hearing  public  comments. 
Depending  on  the  number  of  persons 
wishing  to  comment  and  time  available, 
the  time  for  individual  oral  comments 
may  be  limited.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation, 
transportation,  or  other  reasonable 
accommodations,  should  contact  BLM. 

Dated:  May  28,  2003. 
Henri  R.  Bisson, 
State  Director. 

|FR  Doc.  03-13971  Filed  6-3-03:  8:45  am) 
MLUNQ  COM  4310-JA-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ030-1 020-00-241  A;  AZA  31042] 

Notice  Of  Realty  Action;  Recreation 
and  Public  Purposes  (R&PP)  Act 
Classification 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  The  following  public  lands  in 
Mohave  County,  Arizona  have  been 
examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
Mohave  County  Board  of  Supervisors 
imder  the  provisions  of  the  Recreation 
and  Public  Purposes  Act,  as  amended 
(43  U.S.C.  869  et  seq.).  The  Mohave 
County  Board  of  Supervisors  proposes 
to  use  the  land  for  a  Library  Station. 


Gila  and  Salt  River  Meridian,  Mohave 
County,  Arizona 

Township  21  N..  R.  18  W..  Sec  8. 
NVaSE'/tSE'/iNEV^NEV*. 
Containing  2.5  acres,  more  or  less. 

The  lands  are  not  needed  for  Federal 
purposes.  Lease  or  conveyance  is      . 
consistent  with  current  BLM  land  use 
planning  and  would  be  in  the  public 
interest. 

The  lease/patent,  when  issued,  will  be 
subject  to  the  following  terms, 
conditions,  and  reservations. 

1 .  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of  . 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

4.  Those  rights  for  road  purposes 
granted  to  the  Mohave  County  Board  of 
Supervisors  by  permit  number  AZA- 
17931. 

5.  Those  rights  for  the  purposes 
granted  to  the  Golden  Valley  Chamber 
of  Commerce  permit  number  AZA- 
24652. 

6.  Subject  to  other  valid  existing 
rights. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management.  Kingman  Field  Office, 
2475  Beverly  Avenue,  Kingman, 
Arizona  86401. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purpose  Act 
and  leasing  under  the  mineral  leasing 
laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice,  interested- 
persons  may  submit  comments 
regarding  the  proposed  lease/ 
conveyance  or  classification  of  the  land 
to  the  Kingman  Field  Manager.  2475 
Beverly  Avenue,  Kingman,  Arizona 
86401.  Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janna  Paronto.  Realty  Specialist, 
•  Kingman  Field  Office,  2475  Beverly 
Avenue,  Kingman,  Arizona  86401, 
Telephone  (928)  692-4449. 
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Dated:  April  23.  2003. 
John  R.  Christensen,    • 
Field  Manager. 

[FR  Etoc.  03-13923  Filed  &-3-03-,  8:45  am] 
BRUNO  COM  431 0-32-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Notice  of  Availability  of  Proposed 
Amendment;  West  Mojave  Planning 
Area;  Califomia  Desert  Conservation 
Area  Plan;  Off-Road  Vehicle 
Designations 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Notice  of  availability  of 
proposed  amendment;- West  Mojave 
Planning  Area;  Califomia  Desert 
Conservation  Area  (CDCA)  Plan;  off- 
road  vehicle  designations. 

SUMMARY:  The  Califomia  Desert  District 
of  the  Bureau  of  Land  Management 
(BLM)  is  considering  off-road  vehicle 
designations  for  the  West  Mojave  Desert 
Planning  Area  in  accordance  with  the 
criteria  and  procedures  of  43  Code  of 
Federal  Regulations  subpart  8342.  These 
designations,  when  approved  by  BLM, 
will  amend  the  existing  designations 
established  under  the  CDCA  plan  in  the 
West  Mojave  Area.  This  plaiUHng  area 
encompasses  approximately  3.3  million 
acres  of  public  land  managed  by  the 
BLM's  Califomia  Desert  District,  located 
in  Inyo,  Kern,  Los  Angeles  and  San 
Bernardino  Counties  in  southern        , 
California. 

DATES:  BLM  Planning  Regulations  (43 
CFR  1610.5-2)  state  that  any  person 
who  participated  in  the  planning 
process,  and  has  an  interest  that  may  be 
adversely  affected,  may  protest.  The 
protest  must  be  received  no  later  than 
the  last  day  of  the  30-day  protest  period 
established  by  the  BLM  Califomia 
Desert  District.  More  specific 
instructions  and  requirements  for 
protests  are  contained  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  notice. 

SUPPLEMENTARY  INFORMATION: 
Instructions  for  filing  a  protest  with  the 
Director  of  the  BLM  may  be  foimd  at  43 
CFR  1610.5.  Any  person  who 
participated  in  the  plaiuiing  process  and 
has  an  interest,  which  is  or  may  be 
affected  by  the  approval  of  the  proposed 
Resoiu-ce  Management  Plan,  may  protest 
such  approval.  A  protest  may  raise  only 
those  issues  that  were  submitted  for  the 
record  diuring  the  planning  process. 
New  issues  raised  in  the  protest  period 
should  be  directed  to  the  West  Mojave 
Project  Office  for  consideration  in  plan 


implementation,  as  potential  plan 
amendments,  or  as  otherwise 
appropriate.  Protests  must  be  in  writing 
and  to  be  considered  "timely,"  the 
protest  must  be  received  no  later  than 
the  last  day  of  the  30-day  protest  period. 
Also,  although  not  a  requirement,  it  is 
recommended  that  the  protest  be  sent  by 
certified  mail,  return  receipt  requested.^ 
E-mail  protests  will  not  be  accepted. 
Faxed  protests  will  be  considered  as 
potential  valid  protests  provided  (1)  that 
the  signed  faxed  letter  is  received  by  the 
Washington  Office  protest  coordinator 
-  by  the  closing  date  of  the  protest  period 
and  (2)  that  the  protesting  party  also 
provides  the  original  letter  by  either 
regular  or  overnight  mail  postmarked  by 
the  close  of  the  protest  period.  Please 
direct  faxed  protests  to  "BLM  Protest 
Coordinator"  at  202-452-5112.  Please 
direct  the  follow-up  letter  to  the 
appropriate  address  provided  below. 
The  protest  must  contain: 

i.  The  name,  mailing  address, 
telephone  number,  and  interest  of  the 
person  filing  the  protest; 

ii.  A  statement  of  the  issue  or  issues 
being  protested; 

iii.  A  statement  of  fhe  part  or  parts  of 
the  plan  or  amendment  being  protested. 
To  the  extent  possible,  this  should  be 
done  by  reference  to  specific  pages, 
paragraphs,  sections,  tables,  maps,  etc., 
included  in  the  proposed  amendment; 

iv.  A  copy  of  all  dociunents 
addressing  the  issue  or  issues  that  were 
submitted  diuing  the  planning  process 
by  the  protesting  party  or  an  indication 
of  the  date  the  issue  or  issues  were 
discussed  for  the  record;  and 

V.  A  concise  statement  explaining 
why  the  State  Director's  decision  is 
believed  to  be  wrong.  This  is  a  critical 
part  of  the  protest.  Take  care  to 
document  all  relevant  facts.  As  much.as 
possible,  reference  or  cite  the  planning 
docuntents,  environmental  analysis 
documents,  available  planning  records 
[i.e.,  meeting  minutes  or  sununaries. 
correspondence,  etc.). 

A  protest  which  merely  expresses 
disagreement  with  proposed  decision 
without  supporting  data  will  not 
provide  additional  basis  for  the 
Director's  review  of  the  decision.  Please 
note  that  comments,  including  names  - 
and  street  addresses  of  respondents,  are 
available  for  public  review  and/or 
release  under  the  Freedom  of 
Information  Act  (FOIA).  Individual 
respondents  may  request 
confidentiality. 

Respondents  who  wish  to  withhold 
name  and/or  street  address  from  public 
review  or  from  disclosure  under  FOIA, 
must  state  this  prominently  at  the 
beginning  of  the  written  comment.  Such 
requests  will  be  honored  to  the  extent 


allowed  by  law.  AH  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  or 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety.  The  Director  will 
promptly  render  a  decision  on  the 
protest.  The  decision  will  be  in  writing 
and  will  be  sent  to  the  protesting  party 
by  certified  mail,  return  receipt 
requested.  The  decision  of  the  Director 
shall  be  the  final  decision  of  the 
Department  of  the  Interior.  File  written 
protest  by  Surface  mail:  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management,  Director  (210),  Attn: 
Brenda  Williams,  P.O.  Box  66538, 
Washington.  DC  20035  or  Ovemight 
mail:  U.S.  Department  of  the  Interior, 
Bureau  of  Land  Management,  Director 
(210).  Attn:  Brenda  Williams,  1620  L 
Street,  NW.,  Suite  1075,  Washington, 
DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  and/or  to  have  your 
name  added  to  our  mailing  list,  contact 
William  Haigh,  Project  Manager,  at  (760) 
252-6080  (Phone),  e-mail  at     • 
whaigH@ca .  blm  .gov. 

Howard  Stark, 

Acting  Deputy  State  Director  for  Natural 

Resources. 

IFR  Doc.  03-14201  Filed  6-3-03;  8:45  am) 

BR.UNG  COOE  431(M0-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[MT1 00-03-1 61 0-OU] 

Intent  To  Prepare  an  Amendment  to 
the  Garnet  Resource  Management  Plan 
(RMP)  and  an  Associated 
Environmental  Assessment  (EA) 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

SUMMARY:  This  document  provides 
notice  that  the  Bureau  of  Land 
Management  (BLM)  intends  to  prepare 
an  amendment  to  the  Gjimet  Resource 
Management  Plan  and  an  associated  EA. 
This  process  will  incorporate 
management  direction  for  the  Canada 
lynx,  listed  as  a  threatened  species 
under  the  Endangered  Species  Act 
(ESA),  which  is  based  on  the  best 
scientific  information  available.  If 
approved,  the  amendment  would 
preserve  the  overall  multiple-use 
direction  of  the  RMP,  while  establishing 
management  direction  for  Canada  lynx 
conservation  and  recovery  including: 
reducing  or  eliminating  potential 
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adverse  effects  from  management 
activities  and  protecting  and  restoring 
lynx,  snowshoe  hare,  and  alternate  prey 
species  habitat. 

Public  Participation:  The  BLM  is 
seeking  comments  from  individuals, 
organizations,  tribal  governments,  and 
Federal.  State,  and  local  agencies  that 
are  interested  or  may  be  affected  by  the 
proposed  action.  The  scoping  comment 
period  will  commence  with  the 
publication  of  this  notice.  Formal 
scoping  will  end  30  days  after 
publication  of  this  notice.  Comments 
should  be  received  on  or  before  the  end 
of  the  scoping  period  at  the  address 
listed  below.  While  public  participation 
is  welcome  at  any  time,  comments 
received  within  30  days  of  the 
publication  of  this  notice  will  be 
especially  useful  in  the  preparation  of 
the  EA.  To  assist  the  BLM  in  identifying 
and  considering  issues  and  concerns  on 
the  proposed  action,  conmients  on  the 
proposed  EA  should  be  as  specific  as 
possible.  Reviewers  may  wish  to  refer  to 
the  Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  thesis  points. 
ADDRESSES:  Send  written  comments  to 
Lynx  Amendment  EA,  Missoula  Field 
Office.  3255  Fort  Missoula  Road, 
Missoula,  MT  59804.  Comments, 
including  names  and  addresses  of 
respondents,  may  be  published  as  pari 
of  this  EA.  Individual  respondents  may 
request  confidentiality;  if  you  wish  to 
withhold  your  name  or  street  address 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
begiiming  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
oxtent  allowed  by  law.  All  submissions 
from  organizations  and  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  George 
Hirschenberger,  Missoula  Field  Office, 
(406) 329-3908. 

SUPPLEMENTARY  INFORMATION:  The  BLM 
in  the  Montana  State  Office  proposes  to 
amend  one  Fand  use  plan,  the  Garnet 
Resource  Management  Plan,  in  the  State 
of  Montana.  The  proposed  amendment 
would  preserve  the  overall  multiple-use 
direction  of  the  RMP  and  modify  or  add 
management  direction  to  the  plan  for 
Canada  lynx  conservation  and  recovery. 
The  direction  would  be  based  on  the 
management  recommendations  in  the 
Canada  Lynx  Conservation  Assessment 


and  Strategy  (LCAS),  the  Lynx 
Biological  Assessment,  the  U.S.  Fish 
and  Wildlife  Service  Final  Listing  rule. 
Federal  Register,  Volume  65,  Number 
127,  40601-40606,  March  24,  2000,  and 
the  best  scientific  information  available. 
The  BLM  has  identified  preliminary 
issues  and  management  concerns.  The 
following  represents  the  BLM's 
knowledge  to  date  on  potential  planning 
issues:  recreation,  transportation,  oil 
and  gas  leasing,  mineral  development, 
wildlife  habitat  restoration,  prescribed 
fire,  and  livestock  grazing  and  forest 
management,  including  timber 
harvesting,  timber  stand  improvement 
and  forest  development.  The  BLM  is 
seeking  comments  on  the  issues  related 
to  the  proposed  action. 

Background:  The  Canada  lynx 
inhabits  coniferous  forests  with  cold, 
snowy  winters  and  a  prey  base  of 
snowshoe  hares.  The  lynx  occupies 
approximately  44,000  acres  of  habitat  on 
BLM  lands  administered  by  this 
resource  management  plan,  which  are 
located  in  Granite,  Missoula,  and  Powell 
Counties,  Montana.  The  U.S.  Fish  and 
Wildlife  Service  (Service)  listed  the  lynx 
as  threatened,  effective  March  24,  2000. 
The  Service  concluded  that  the  chief 
threat  to  the  lynx  in  the  contiguous 
United  States  is  the  lack  of  guidance  to 
conserve  the  species  in  current  Federal 
land  management  plans.  The  Ecology 
and  Conservation  of  Lynx  in  the  United 
States,  a  compendium  of  current 
scientific  knowledge  about  lynx,  was 
completed  in  2000  by  an  international 
team  of  experts  in  lynx  ecology,  directed 
by  the  Rocky  Mountain  Research 
Laboratory.  Based  on  this  information, 
the  Canada  Lynx  Conservation 
Assessment  and  Strategy  (LCAS)  was 
completed  and  later  revised  by  a  team 
of  biologists  ftt)m  the  Forest  Service, 
Bureau  of  Land  Management,  National 
Park  Service  and  U.S.  Fish  and  Wildlife 
Service  in  February  2000  and  August 
2000,  respectively.  After  the  lynx  was 
proposed  for  listing  in  July  1998  under 
the  ESA,  conferencing  was  initiated  on 
the  effects  of  agency  plans  on  the  lynx. 
A  Biological  Assessment  (BA)  was 
prepared,  which  indicated  that  some 
adverse  effects  on  lynx  were  likely  on 
each  of  the  56  BLM  and  57  Forest 
Service  units  evaluated.  This  BA  was 
submitted  to  the  U.S.  Fish  and  Wildlife 
Service  in  February  2000.  After  listing, 
formal  consultation  on  the  plans  was 
initiated,  and  was  completed  in  October 
2000.  Because  of  the  likelihood  of 
adverse  effects  under  current  plans,  and 
possible  risk  to  lynx  viability,  the 
Assistant  Director  for  Renewable 
Resources  and  Planning  for  the  BLM 
Washington  Office,  and  two  Fish  and 


Wildlife  Service  Regional  Directors 
signed  the  Lynx  Conservation 
Agreement  in  August  2000.  It 
incorporates  a  staged  approach  to 
modifying  management  direction  to 
better  conserve  the  Canada  lynx. 

Dated:  May  2.  2003. 
'  Scott  W.  Lieurance, 

Acting  Missoula  Field  Manager. 

[FR  Doc.  03-13924  Filed  6-3-03;  8:45  am] 

BMXMG  CODE  4310-M-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[UT  060-1610-OO-016J;  UT  090-1610-00- 
017J1 

Notice  Of  Intent  To  Prepare  Two 
Resource  Management  Plan  Revisions 
for  Public  Lands  and  Resources 
Managed  by  ttie  Moab  and  Montlcello 
Field  Offices,  Respectively,  and  Call 
for  Coal  Information 

AGENCY:  Bureau  of  Land  Management, 
Moab  and  Monticello  Utah  Field 
Offices. 

ACTION:  Notice  of  Intent  to  prepare  two 
Resource  Management  Plan  Revisions  ' 
(RMPs)  for  public  lands  and  resources 
managed  by  the  Moab  and  Monticello 
Field  Offices,  respectively,  and  Call  for 
Coal  Information.  These  two  plan 
revisions  will  require  preparation  of  a 
single  Environmental  Impact  Statement 
(EIS). •      .      ■ 

SUMMARY:  This  document  provides 
notice  that  the  Bureau  of  Land 
Management  (BLM)  intends  to  prepare 
two  RMP  revisions  and  a  single 
associated  EIS  for  lands  managed  by  the 
Moab  and  Monticello  Field  Offices. 
These  planning  activities  encompass 
approximately  2.46  million  acres  of 
public  land  in  Grand  and  San  Juan 
Counties,  Utah.  The  plan  revisions  will 
fulfill  the  needs  and  obligations  set  forth 
by  the  National  Environmental  Policy 
Act  (NEPA),  the  Federal  Land  Policy 
and  Management  Act  (FLPMA),  and 
BLM  management  policies.  The  BLM 
will  work  collaboratively  with 
interested  parties  to  identify  the 
management  decisions  that  are  best 
suited  to  local,  regional,  tribal,  and 
national  needs  and  concerns.  The  public 
scoping  process  will  identify  planning 
issues  and  develop  planning  criteria, 
including  an  evaluation  of  the  existing 
RMP  in  the  context  of  the  needs  and 
interests  of  the  public. 

The  minutes  and  list  of  attendees  for 
each  meeting  will  be  available  to  the 
public  and  open  for  30  days  to  any 
participant  who  wishes  to  clarify  the 
views  they  expressed.  Comments  on 
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issues  and  planning  criteria  will  be  most 
useful  if  received  on  or  before  the  end 
of  the  scoping  period  at  the  address 
listed  below. 

Public  Participation:  Public  meetings 
will  be  held  throughout  the  region  in 
order  to  promote  public  involvement  in 
this  process.  In  order  to  ensure  local 
community  participation  and  input, 
public  meetings  will  be  held,  at  a 
minimimi,  in  Salt  Lake  City,  Moab, 
Monticello,  Blanding,  Montezuma 
Creek,  Bluff  and  Green  River,  Utah,  and 
in  Grand  Junction,  Colorado.  Other 
locations  will  be  announced  in  local 
and  regional  news  media,  planning 
bulletins  and  on  BLM  web  sites.  Early 
participation  by  all  interested  parties  is 
encouraged  and  will  help  shape  the  ' 
future  management  of  the  public  lands 
in  the  Moab  and  Monticello  Field 
Offices.  Written  comments  will  be 
accepted  throughout  the  planning 
process  at  the  address  shown  below.  In 
addition  to  the  ongoing  public  scoping 
process,  formal  opportunities  for  public 
participation  will  be  provided  during  a 
comment  period  for  the  draft 
alternatives  and  upon  publication  of  the 
draft  RMP/EIS. 

ADDRESSES:  For  the  Moab  Field  Office 
RMP  revision,  written  comments  should 
be  sent  to  RMP  Comments,  Bureau  of 
Land  Management,  Moab  Field  Office, 
82  East  Dogwood,  Moab,  Utah  84532;  or 
Fax  435-259-2106.  Documents 
pertinent  to  this  proposal  may  be 
examined  at  the  BLM's  Moab  Field 
Office.  For  the  Monticello  Field  Office 
RMP  revision,  written  comments  should 
be  sent  to  RMP  Comments,  Bureau  of 
Land  Management,  Monticello  Field 
Office.  435  North  Main  Street, 
Monticello,  Utah  84535;  or  Fax  435 
587-1518.  Documents  pertinent  to  this 
proposal  may  be  examined  at  the  BLM's 
Monticello  Field  Office. 

All  comments  must  be  specific  to 
either  the  Moab  RMP  or  the  Monticello 
RMP.  All  comments  and  or  data 
received,  including  names  and  street 
addresses  of  respondents,  will  be 
available  for  public  review  at  each  of  the 
Field  Offices  during  regular  business 
hours,  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  holidays,  and 
may  be  published  as  part  of  the  EIS. 
Individual  respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organisations 
and  businesses,  and  from  individuals 
identifying  themselves  as 


representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  regarding  the  Moab 
RMP  revision  and/ or  to  have  your  name 
added  to  this  mailing  list,  contact  Brent 
Northrup,  Resource  Advisor/RMP 
Project  Manager,  Bureau  of  Land 
Management,  Moab  Field  Office,  82  East 
Dogwood,  Moab,  UT  84532,  phone: 
435-259-2151,  ore-mail: 
brent_northrup@ut.blm.gov.  For  further 
information  regarding  the  Monticello 
RMP  revision  and/or  to  have  youj  name 
added  to  the  mailing  list,  contact  Gary 
Torres,  Supervisory  Planner,  Bureau  of 
Land  Management,  Monticello  Field 
Office,  435  North  Main  Street,  P.O.  Box 
7.  Monticello,  Utah  84535,  phone:  435- 
587-1524  or  e-mail: 
garyJorres@u  t.  blm  .gov.         - , 

SUPPLEMENTARY  INFORMATION: 
Preliminary  issues  and  management 
concerns  have  been  identified  by  BLM 
personnel  during  planning  evaluations 
and  pre-planning  analysis  for  each  of 
the  RMPs.  They  represent  the  BLM's 
knowledge  to  date  of  the  existing  issues 
and  concerns  with  current  management. 
The  major  issue  themes  that  will  be 
addressed  in  the  plan  revisions  are: 
Management  and  protection  of  public 
land  resources;  management  of 
conflicting  and  competing  uses;  access  • 
to  and  transportation  on  the  public 
lands;  and  balancing  midtiple  uses. 
Other  specific  issues  may  include 
cultiiral  resource  management,  fire 
management,  woodland  harvest  and 
management,  lands  and  realty 
management,  rangeland  health  and 
management,  wild  horse  and  burro 
management,  potential  establishment  of 
special  designation  areas,  and  special 
status  species  management. 

43  CFR  3420.1-2{a)  requires  that  the 
BLM  publish  a  call  for  coal  and  other 
resource  information  in  the  Federal 
Register  if  there  are  areas  with  coal 
occurrence  in  the  planning  area.  Parties 
interested  in  coal  leasing  and 
development  should  provide  coal 
resource  data  for  their  area(s)  of  interest. 
Identification  of  interests  in  future  coal 
leasing,  substantiated  with  adequate 
coal  resource  data,  allows  the  BLM  to 
address  development  potential  during 
the  RMP  revision  process  and  helps 
aVoid  unnecessary  work,  delays,  or  RMP 
amendments. ' 

Proprietary  data  marked  as 
confidential  may  be  submitted  in 
response  to  this  call  for  coal  resource 
information  and  other  resource 
information.  Please  submit  all 
proprietary  information  submissions  to 


the  individuals  at  the  addresses  listed 
above.  The  BLM  will  treat  submissions 
marked  as  "Confidential"  in  accordance 
with  the  laws  and  regulations  governing 
the  confidentiality  of  such  information. 

In  addition  to  coal  resource  data,  the 
BLM  seeks  resource  information  and    - 
data  for  other  public  land  values  (e.g., 
air  quality,  archaeology,  fire/fuels, 
fisheries,  forestry,  geologic  hazards, 
lands  and  realty,  oil  and  gas  (including 
coalbed  methane),  paleontology, 
rangeland  management,  recreation, 
trona,  water  quality,  and  wildlife). 

After  gathering  public  comments  on 
what  issues  the  plan  should  address,  the 
suggested  issues  will  be  placed  in  one 
of  three  categories: 

1.  Issues  to  be  resolved  in  the  plan; 

2.  Issues  resolved  through  policy  or 
administrative  action;  or 

3.  Issues  beyond  the  scope  of  this 
plan. 

Rationale  will  be  provided  in  the  plan 
for  each  issue  placed  in  category  two  or 
three.  In  addition  to  these  major  issues, 
a  number  of  management  questions  and 
concerns  will  be  addressed  in  the  plan. 
The  public  is  encouraged  to  help 
identify  these  questions  and  concerns 
during  the  scoping  phase  for  the  plan 
revisions.  An  inJerdiscipKnary  approach 
will  be  used  to  develop  the  plan  in 
order  to  consider  the  variety  of  resource 
issues  and  concerns  identified. 
Disciplines  involved  in  the  planning 
process  will  include,  but  not  be  limited 
to,  rangeland  management,  minerals  and 
geology,  outdoor  recreation, 
archaeology,  paleontology,  special 
designations,  wildlife  and  fisheries, 
lands  and  realty,  hydrology,  soils, 
sociology,  and  economics.  Each  Field 
•Office  is  seeking  public  involvement  at 
the  earliest  possible  stages  of  this 
planning  endeavor  to  enhance 
collaboration.  If  you  have  information, 
or  concerns  you  would  like  to  share, 
including  ideas  or  opportunities  that 
could  enhance  data  collection,  resource 
inventories,  formulation  of  issues  or 
alternatives,  or  development  of  plaiming 
criteria  that  would  be  applicable  to  the 
Moab  or  Monticello  planning  efforts, 
please  submit  them  to  the  above 
addresses  as  appropriate.  A  reasonable 
range  of  alternatives  that  resolve  those 
issues  and  management  concerns, 
identified  during  the  scoping  process 
will  be  developed  and  analyzed  for  each 
of  the  RMPs  and  a  single  Draft  RMP/ 
Draft  EIS  will  be  published  and  made 
available  for  public  review. 

Dated:  April  11, .2003. 
Gene  Terland, 

Associate  State  Director. 

|FR  Doc.  03-13921  Filed  6-3-03;  8:45  am]     • 
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'  DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

CUT  934-161 0-DP] 

Modification  of  Previous  Notices  of 
intent  to  Prepare  Proposed  Plan 
Revisions  for  the  Vernal  Field  Office 
Resource  Management  Plan  (RMP), 
Price  Field  Office  RMP,  and  ttie 
Richfield  Field  Office  RMP  in  Utah 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Nptice. 

SUMMARY:  This  notice  of  modification  is 
to  advise  the  public  that  the  Bureau  of 
Land  Management.  Utah,  will  not 
consider  establishing  additional 
Wilderness  Study  Areas  in  the  above 
named  plans. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maggie  Kelsey.  Utah  State  Office. 
Bureau  of  Land  Management,  324  South 
State  Street.  Salt  Lake  City,  Utah  84111: 
phone:  (801)  539-4068. 

Background  Information:  On  April  14, 
2003,  a  settlement  agreement  was 
reached  between  the  Department  of  the 
Interior  and  the  State  of  Utah,  Utah 
School  and  Institutional  Trust  Lands 
Administration,  and  Utah  Association  of 
Counties  regarding  the  designation  of 
Wilderness  Study  Areas  (WSAs) 
through  the  Bureau  of  Land 
Management's  (BLM's)  planning 
process.  As  a  result  of  the  settlement, 
the  BLM  will  not  consider  the 
designation  of  new  WSAs  or  the 
classification  or  management  of  BLM 
lands  as  if  they  are  or  may  become  new 
WSAs  in  the  above  named  Resource 
Management  Plans. 

Dated:  May  5.  2003. 
Sally  Wisely, 
Utah  Slate  Director 
(FR  Doc.  03-13922  Filed  6-3-03;  8:45  am| 

B4LLINO  CODE  4310-$»-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-930-1430-ET;  NVN-522891 

Cancellation  of  Proposed  Withdrawal; 
Nevada 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 
ACTION:  Notice. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency, 
Region  IX.  on  behalf  of  the  City  of 
Sparlis,  has  cancelled  its  withdrawal 
application  N-5228g  for  a  sewage 


sludge  disposal  site  in  Warm  Springs 
Valley,  Nevada.  The  original  Notice  of 
Proposed  Withdrawal  was  published  as 
FR  Doc.  89-28634.  54  FR  50659. 
December  8,  1989.  A  Notice  of 
Termination  of  the  segregative  effect  of 
the  withdrawal  application  was 
published  as  FR  Doc.  91-30739.  56  FR 
66870,  December  26.  1991. 
EFFECTIVE  DATE:  June  4.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Suglian,  Land  Law  Examiner, 
BLM  Carson  City  Field  Office.  5665 
Morgan  Mill  Road,  Carson  City,  NV 
89701.  Telephone  (775)  885-6000. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Environmental  Protection 
Agency  requested  that  the  application 
be  withdrawn  at  this  time.  The  City  of 
Sparks  currently  contracts  with  a 
private  company  for  land  application  of 
sewage  sludge  on  privately  owned  lands 
ard  plan^  to  use  this  option  in  the 
foreseeable  future. 

Dated:  April  25,  2003.  , 

Elayn  Briggs, 

Acting  Manager.  Carson  City  Field  Office. 
[FR  Doc.  03-13925  Filed  6-3-03:  8:45  am] 
BILUNG  CODE  431(M«-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf,  Gulf  of  Mexico 
Region,  Proposed  Eastern  Planning 
Area  Final  Environmental  Impact 
Statement 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTIONS:  Notice  of  availability  of  the 

final  environmental  impact  statement 

on  proposed  eastern  planning  area  oil 

and  gas  lease  sales  189  and  197. 

SUMMARY:  The  U.S.  Department  of  the 
Interior,  Minerals  Management  Service 
(MMS)  has  prepared  a  flnal 
environmental  impact  statement  (EIS) 
on  two  proposed  oil  and  gas  lease  sales 
in  the  Eastern  Planning  Area  (EPA) 
Outer  Continental  Shelf  (OCS)  of  the 
Gulf  of  Mexico  (COM). 
FOR  FURTHER  INFORMATION  CONTACT: 
Minerals  Management  Service,  Gulf  of 
Mexico  OCS  Region,  1201  Elmwood 
Park  Boulevard,  New  Orleans,  Louisiana 
70123-2394,  Mr.  Dennis  Chew, 
telephone  (504)  736-2793. 
SUPPLEMENTARY  INFORMATION:  This  EIS 
addresses  two  proposed  Federal  actions 
that  offer  for  lease  OCS  areas  in  the  EPA 
of  the  COM  that  may  contain 
economically  recoverable  oil  and  gas 
resources.  Because  each  proposed  lease 
sale  and  its  projected  activities  is  very 


similar,  a  single  EIS  has  been  prepared 
for  the  two  proposed  EPA  lease  sales 
scheduled  in  the  Outer  Continental 
Shelf  Oil  and  Gas  Leasing  Program: 
2002-2007  (the  5-Year  Program).  Under 
the  5- Year  Program,  proposed  Lease 
Sale  189  is  scheduled  for  2003,  while 
proposed  Lease  Sale  197  is  scheduled 
for  2005.  At  the  completion  of  this  EIS 
process,  a  decision  will  be  made  only 
for  proposed  Lease  Sale  189.  An 
additional  National  Environmental 
Policy  Act  review  will  be  conducted  in 
the  year  prior  to  proposed  Lease  Sale 
197  to  address  any  new  relevant 
information. 

EIS  Availability:  To  find  out  which 
libraries  along  the  Gulf  of  Mexico  Coast 
have  copies  of  the  final  EIS  for  review 
or  to  obtain  single  copies  of  the  final 
EIS,  you  may  contact  the  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Public  Information  Office 
(MS  5034),  1201  Elmwood  Park 
Boulevard,  Room  114,  New  Orleans, 
Louisiana  70123-2394  (1-800-200- 
GULF).  A  list  of  libraries  and  their 
locations  is  also  available  on  the  MMS 
Internet  Web  site  at  http:// 
www.gomr.mms.gov. 

Dated:  May  20.  2003. 
R.M.  "lohnnie"  Burton, 

Director,  Minerals  Management  Service. 

Dated:  May  27.  2003. 
Willie  R.  Taylor, 

Director,  Office  of  Environmental  Policy  and 
Compliance. 

|FR  Doc.  03-13959  Filed  6-3-03:  6:45  am) 
BILLING  COOE  4310-«R-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Environmental  Documents  Prepared 
for  Proposed  Oil  and  Gas  Operations 
on  the  Gulf  of  Mexico  Outer 
Continental  Shelf  (OCS)  * 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  availability  of 
environmental  documents  prepared  for 
OCS  mineral  proposals  on  the  Gulf  of 
Mexico  OCS. 

SUMMARY:  Minerals  Management  Service 
(MMS),  in  accordance  with  Federal 
regulations  that  implement  the  National 
Environmental  Policy  Act  (NEPA), 
announces  the  availability  of  NEPA- 
related  Site-Specific  Environmental 
Assessments  (SEA)  and  Findings  of  No 
Significant  Impact  (FONSI),  prepared  by 
MMS  for  the  following  oil  and  gas 
activities  proposed  on  the  Gulf  of 
Mexico  OCS. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Public  Information  Unit.  Information 
Services  Section  at  the  number  below. 
Minerals  Management  Service,  Gulf  of 
Mexico  OCS  Region,  Attention:  Public 
Information  Office  (MS  5034),' 1201 
Elmwood  Park  Boulevard,  Room  114, 
New  Orleans,  Louisiana  70123-2394,  or 
by  calling  1-800-200-GULF. 
SUPPLEMENTARY  INFORMATION:  MMS 
prepares  SEAs  and  FONSIs  for 
proposals  that  relate  to  exploration  for 
and  the  development/production  of  oil 
and  gas  resources  on  the  Gulf  of  Mexico 


OCS.  These  SEAs  examine  the  potential 
environmental  effects  of  activities 
described  in  the  proposals  and  present 
MMS  conclusions  regarding  the 
significance  of  those  effects. 
Environmental  Assessments  are  used  as 
a  basis  for  determining  whether  or  not 
approval  of  the  proposals  constitutes 
major  Federal  actions  that  significantly 
affect  the  quality  of  the  human 
environment  in  the  sense  of  NEPA   ' 
section  102(2)(C).  A  FONSI  is  prepared 
in  those  instances  where  MMS  finds 
that  approval  will  not  result  in 


significant  effects  on  the  quality  of  the 
human  environment.  The  FONSI  briefly 
presents  the  basis  for  that  finding  and 
includes  a  summary  or  copy  of  the  SEA. 

This  notice  constitutes  the  public 
notice  of  availability  of  environmental 
documents  required  under  the  NEPA 
regulations. 

This  listing  includes  all  proposals  for 
which  the  Gulf  of  Mexico  OCS  region 
prepared  a  FONSI  in  the  period 
subsequent  to  publication  of  the 
preceding  notice  dated  August  13,  2002. 


Activity/operator 


Murptiy  Exploration  &  Production  Company,  Supplemental  De- 
velopment Operations  Coordination  Plan,  SEA  No.  S-5940. 
Stieij  Offshore,  Inc.,  Initial  Exploration  Plan,  SEA  No.  N-7565  .... 


Global  Geo  Services  ASA,  Geological  &  Geoptiysical  Explo- 
ration Plan,  SEA  No.  MG3-01 . 

RIdgelake  Energy,  Inc.,  Initial  Development  Operations  Coordi- 
nation Plan  and  Lease-Term  Pipeline,  SEA  Nos.  N-7665  and 
P-14094. 

Shell  Offshore,  Inc.,  Initial  Exptoration  Plan,  SEA  No.  N-7621  ... 


Ocean  Energy,  Inc..  Initiar Exptoration  Plan,  SEA  No.  1^7622 


Conoco,  Inc.,  Initial  Development  Operation  Coordination  Plan, 
PEA  No.  N-7506. 

J.M.  Huber  Corporatton,  Structure  Activity,  SEA  ES/SR  Nos. 
03-001 ,  03-002,  03-003  and  03-004. 

Pioneer  Natural  Resources  USA,  Inc.,  Structure  Removal  Activ- 
ity, SEA  ES/SR  No.  03-007. 

Energy  Resource  Technology,  Inc.,  Structure  Removal  Activity, 
SEA  ES/SR  Nos.  03-008  and  03-009. 


Forest  Oil  Corporation,  Structure  Removal  Activity,  SEA  ES/SR 
No,  03-012. 

Walter  Gas  &  Oil  Corporation,  Structure  Removal  Activity,  SEA 

ES/SR  No,  3-013. 
Walter  Gas  &  Oil  Corporation,  Structure  Removal  Activity,  SEA 

ES/SR  No.  3-014. 
Forest  Oil  Corporation,  Stmcture  Removal  Activity,  SEA  ES/SR 

No  03-015. 

Forest  Oil  Corporation,  Structure  Removal  Activity,  SEA  ES/SR 
Nos.  03-016  and  01 -091  A. 


W  &  T  Offshore  Incorporated,  Structure  Removal  Activity,  SEA 
ES/SR  No.  03-017 

Stone  Energy  Corporation,  Structure  Removal  Activity,  SEA  ES/ 
SR  No.  03-018. 


Location 


South  Timt>alier  Area,  Block  86,  Lease  OCS  0605,  located  ap- 
proximately 20  miles  south  of  Lafourche  Parish,  Louisiana. 

Desoto  Canyon  Area,  Blocks  622  and  666,  Leases  OCS-G 
10467  and  OCS-G  10468  respectively,  located  99  mites 
from  the  nearest  Louisiana  coastline,  127  miles  from  the  Ala- 
bama coastline,  and  136  miles  from  the  Florida  coastline. 

Located  in  the  eastem  Gulf  of  Mexico  south  of  /^palachkx)la, 
Florida. 

High  Island  Area,  Block  A-352,  Lease  OCS-O  24424,  located 
1 14.5  miles  from  the  nearest  Texas  coastline. 

Desoto  Canyon  Area,  Block  269,  Lease  OCS-G  23502,  located 
86  miles  from  the  Louisiana  shoreline,  127  miles  from  tf)e 
Alat>ama  shoreline,  and  136  miles  from  the  Florida  shoreline. 

DeSoto  Canyon  Area,  Blocks  180  and  224,  Leases  OCS-G 
23493  and  OCS-G  23497,  located  82  mites  from  the  Lou- 
isiana shoreline,  102  miles  from  the  Alabama  shoreline,  and 
108  miles  from  the  Florida  shoreline,  respectively. 

Garden  Banks  Area,  Blocks  783  and  784,  Lease  OCS-G 
11573  and  11574,  respectively,  located  approximately  150 
miles  from  the  nearest  Louisiana  shoreline. 

South  TimtMlier  Area,  Bkx;k  21 ,  Lease  OSC  00263,  located  4 
miles  south  of  Lafourche  Parish,  Louisiana,  and  6  mites 
southwest  of  Removal  Fourchon,  Louisiana. 

Matagorda  Island  Area,  Block  624.  Lease  OCS-G  03306,  k>- 
cated  25  miles  southeast  of  Calhoun  County.  Texas,  artd  280 
miles  southwest  of  Intracoastal  City,  Louisiana. 

Matagorda  Island  Area,  Block  705,  Lease  OCS-G  09001 ,  and 
South  Timbalier  (South  Addition)  Area,  Btock  252,  Lease 
OCS-G  10842,  tocated  30  miles  southeast  of  Calhoun  CkMjn- 
ty,  Texas,  aruj  195  miles  southwest  of  Sabine  Pass,  Texas; 
located  50  miles  south  of  Lafourche  Parish,  Louisiana,  and 
105  miles  southeast  of  Morgan  City,  Louisiana,  respectively. 

High  Island  Area,  Block  A-20,  Lease  OCS-G  06178,  kxated 
34  mites  south-southeast  of  Galveston  County,  Texas,  and 
53  mites  south-southwest  Sabine  Pass,  Texas. 

South  Pelto  Area,  Bkx:k  6,  Lease  OCS-G  09651 ,  located  8 
mites  from  tfie  nearest  Louisiana  shoreline. 

West  Delta  Area,  Btock  35,  Lease  OCS-G  13641,  tocated  10 
miles  from  tfie  nearest  Louisiana  shoreline. 

Chandeteur  Area,  Block  17,  Lease  OCS-G  04493,  located  7 
mites  east  of  Chandeteur  Islands,  Louisiana,  and  100  miles 
northeast  of  Fourchon,  Louisiana. 

West  Cameron  Area  (South  Addition),  Block  576,  Lease  OCS- 
G  02019,  High  Island  Area  (East  Addition  South  Extension), 
Block  A286,  Lease  OCS-G  03486,  located  KX)  mites  west- 
southwest  of  Cameron  Parish,  Louisiana,  and  114  miles 
south-southeast  of  Sabine  Pass,  Texas;  located  89  mites 
southeast  of  Galveston  County,  Texas,  and  98  mites  south  of 
Sabine  Pass,  Texas,  respectively. 

Eugene  Island  Area,  Block  90,  Lease  OCS-00229,  located  23 
miles  south-southeast  of  Iberia  Parish.  Louisiana,  and  54 
miles  southeast  of  Intracoastal  City,  Louisiana. 

Eugene  Island  Area,  Block  65,  Lease  OCS-G  16343,  located 
15  miles  southwest  of  St.  Mary  Parish,  Louisiana,  and  50 
miles  soutfieast  of  Intracoastal  City,  Louisiana. 


Date, 


12/17/02 
01/08/03 

01/27A)3 
03/14/03 

01/08/03 

01/15/03 

02/28/03 
01/09/03 
01/22/03 
01/29/03 


02/06/03 

03/11/03 
03/1 3A)3 
02/05/03 

o^/^2/03 


02/14/03 


02/1 3A)3 


33530 


Federal  Register /Vol.  68,  No.  107 /Wednesday,  June  4,  2003 /Notices 


Activity/operator 


Location 


Date 
02/12/03 

02/14/03 

02/26/03 


Remington  Oil  and  Gas  Corporation,  Structure  Removal  Activity, 
SEA  ES/SR  No.  03-019.  . 


Ocean  Energy,  Inc.,  Structure  Removal  Activity,  SEA  ES/SR  No. 
03-020 


El  Paso  Production,  Inc  ,  Structure  Removal  /Vctivity,  SEA  ES/ 
SR  Nos.  03-021  and  03-022. 


Ocean  Energy,  Inc,  Structure  Removal  Activity,  SEA  ES/SR 
Nos  03-023  and  95-071  A. 


,  Samedan  Oil  Corporation,  Structure  Removal  Activity,  SEA  ES/ 
SR  No  03-024. 

Ocean  Energy,  Inc.,  Stmcture  Removal  Activity,  SEA  ES/SR 
Nos.  03-025  thrbugh  03-029,  and  95-21 A 

Ocean  Energy,  Inc.,  Structure  Removal  Activity,  SEA  ES/SR  No.  j 

03-030 
Ocean  Energy,  Inc..  Structure  Removal  /Activity,  SEA  ES/SR 

Nos.  03-031  and  03-032. 


Structure  Renraval  Activity, 
Structure  Removal  Activity, 


Exxon  Mobil  Production  Company 
SEA  ES/SR  No  03-065 

Exxon  Mobil  Production  Company, 
SEA  ES/SR  No  03-066 

GX  Technology  Corporation,  Geological  &  Geophysical  Explo- 
ration for  Mineral  Resources,  Sea  No  L03-08,  for  China  Off- 
shore Geophysical  Corporation  International. 

C  &  C  Technologies,  Inc.,  Geological  &  Geophysical  Exploration 
Plan,  SEA  No.  L03-09,  for  C  &  C  Technologies,  Inc. 

Chevron  U.S.A.  Production  Company,  Structure  Removal  /Activ- 
ity, SEA  ES/SR  No.  03-079. 

Newfield  Exploration  Company,  Stmcture  Removal  Activity,  SEA 

.    ES/SR  No  03-085. 

Newfield  Exploration  Company,  Structure  Removal  /Activity,  SEA 

ES/SR  No.  03-086. 
Exxon  Mobil  Production  Company,  Structure  Removal  Activity, 

SEA  ES/SR  Nos.  03-033  through  03-064 


Shell  Offshore,  Inc. 
03-084. 


Stax:ture  Removal  Activity,  SEA  ES/SR  No. 


East  Cameron  Area  (South  Addition),  Block  305,  Lease  OCS- 
G  16270,  located  89  miles  south-southwest  of  Vermilion  Par- 
ish, Louisiana,  and  111  miles  southeast  of  Cameron.  Lou- 
isiana. 

South  Marsh  Island  Area  (South  Addition).  Block  80,  Lease 
OCS-G  14439,  located  60  miles  southwest  of  St.  Mary  Par- 
ish, Louisiana,  and  90  miles  southwest  of  Morgan  City,  Lou- 
isiana. 

South  Marsh  Island  Area,  Block  229,  Lease  OCS-G  00310. 
and  Block  245,  Lease  OCS-G  16336,  located  10  miles 
southwest  of  St.  Mary  Parish,  Louisiana,  and  85  miles  east- 
southeast  of  Cameron,  Louisiana,  located  20  miles  south- 
west of  St.  Mary  Parish,  Louisiana,  and  85  miles  east-south- 
east of  Cameron,  Louisiana,  respectively. 

Eugene  Island  Area.  Block  119.  Lease  OCS-G  00049,  and 
Block  129,  Lease  OCS-G  00054,  located  25  miles  southwest 
of  Terrebonne  Parish,  Louisiana,  and  55  miles  southwest  of 
Morgan  City.  Louisiana,  located  30  miles  southwest  of 
Terrebonne  Pansh,  Louisiana,  and  60  miles  southwest  of 
Morgan  City,  Louisiana,  respectively. 

Ship  Shoal  Area,  Block. 80,  Lease  OCS-G  05537,  located  25 
miles  southwest  of  Terret)onne  Parish.  Louisiana,  and  80 
miles  southeast  of  Intracoastal  City.  Louisiana. 

Eugene  Island  Area,  Block  119,  OCS-G  00049  and  OCS-G 
00797,  located  18  to  22  miles  southwest  of  Terrebonne  Par- 
ish, Louisiana,  and  60  to  55  miles  south-southwest  of  Mor- 
gan City.  Louisiana. 

Eugene  Island  Area,  Block  105,  OCS-G  00797,  located  20 
miles  from  the  nearest  Louisiana  shoreline. 

Eugene  Island  Area,  Block  126.  OCS-G  00052.  and  Brazos 
Area,  Block  399,  OCS-G  07218,  located  25  miles  from  the 
nearest  Louisiana  shoreline,  and  located  15  miles  from  the 
nearest  Texas  shoreline,  respectively. 

South  Timbalier  (South)  Area.  Block  55.  Lease  OCS-G  00421 . 
located  15  miles  from  the  nearest  Louisiana  shoreline. 

West  Delta  Area.  Block  32,  OCS-G  00367,  located  10  miles 
from  the  nearest  Louisiana  shoreline. 

Located  in  the  central  Gulf  of  Mexico  south  of  Cocodrie,  Lou- 
isiana. 

Located  in  the  central  Gulf  of  Mexico  southwest  of  Fourchon, 
Louisiana. 

Ship  Shoal  Area.  Block  108,  Lease  OCS-G  00814.  located  20 
miles  from  the  nearest  Louisiana  shoreline.  i 

Ship  Shoal  (South)  Area,  Block  111.  Lease  OCS-G  06739.  lo- 
cated 12  miles  northwest  of  Plaquemines  Parish.  Louisiana, 
and  163  miles  southeast  of  Intracoastal  City.  Louisiana. 

Eugene  Island  Area.  Block  324,  Lease  OCS-G  05516,  located 
65  miles  from  the  nearest  Louisiana  shoreline. 

Main  Pass  Area,  Block,  7,  Lease  OCS-G  01366;  Bkxks  18- 
19,  Lease  OCS-G  01963;  Block  92,  Leases  OCS-G  01366 
and  01500;  Block  103,  Lease  OCS-G  01627;  located  ap- 
proximately 25  miles  from  the  nearest  Louisiana  shoreline. 

South  Timbalier  (South)  Area,  Block  239,  Lease  OCS-G 
22754,  located  63  miles  south-southeast  of  Cameron,  Lou- 
isiana, and  56  miles  south-southwest  of  Vermilion  Parish. 
Louisiana. 


02/26/03 


03/18/03 
03/03/03 

03/18/03 
03/18/03 

03/18/03 
03/26/03 
03/18/03 

03/20/03 
03/26/03 
03/26/03 

03/26/03 
03/28/03 

03/28/03 


Persons  interested  in  reviewing 
environmental  documents  for  the 
proposals  listed  above  or  obtaining 
information  about  SEAs  and  FONSIs 
prepared  for  activities  on  the  Gulf  of 
Mexico  OCS  are  encouraged  to  contact 
MMS  at  the  address  or  telephone  listed 
in  the  FOR  FURTHER  INFORMATION  section. 


Dated:  April  7.  2003.  *  "^ 

Chris  C.  Oynes, 

Regional  Director.  Gulf  of  Mexico  OCS  Region. 
|FR  Doc.  03-13999  Filed  6-3-03;  8:45  am] 
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ACTION:  Preparation  of  an  environmental 
assessment. 

SUMMARY:  MMS  is  preparing  an 
environmental  assessment  (EA)  to 
examine  the  potential  effects  on  the 
marine  and  coastal  environments  of 
using  sand  from  Ship  Shoal,  a  sand 
shoal  located  approximately  10  miles 
south  of  Isle  Demieres,  offshore  the 
central  coast  of  Louisiana.  Geological 
and  geophysical  studies  of  Ship  Shoal 
have  determined  that  the  shoal's  sand  is 
an  ideal  source  of  material  to  place  on^ 
the  rapidly  eroding  Louisiana  barrier 
islands.  Several  coastal  restoration  and 
storm  protection  projects  that  propose  to 
use  sand  from  Ship  Shoal  are  already  in 
the  planning  stages.  The  Louisiana 
Department  of  Natural  Resources 
(LDNR),  the  U.S.  Environmental 
Protection  Agency  (EPA),  and  the  U.S. 
Army  Corps  of  Engineers  (USAGE)  are 
assisting  during  development  of  the  EA. 
We  will  publish  an  aiuiouncement  in 
the  Federal  Register  when  the  EA  has 
been  completed  and  is  available  to  the 
public. 

Public  Comment:  MMS  requests 
interested  parties  to  submit  comments 
specific  to  the  environmental  issues 
related  to  the  removal  of  sand  resources 
from  Ship  Shoal.  Comments  should  be 
sent  to  Chief,  Leasing  Division,  Minerals 
Management  Service,  381  Elden  Street, 
Mail  Stop  4030,  Hemdon,  Virginia 
201 70.  In  addition,  comments  may  be 
sent  by  e-mail  to 
barTy.drucker@mms.gov.  Your 
comments  should  be  submitted  on  or 
before  July  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Minerals  Management  Service,.  Leasing 
Division,  Sand  and  Gravel  Unit,  381 
Elden  Street,  Mail  Stop  4030,  Hemdon, 
Virginia  20170,  Mr.  Barry  Drucker, 
telephone  (703)  787-1296,  e-mail: 
baiTy.drucker@mms.gov. 

SUPPLEMENTARY  INFORMATION: 

Louisiana's  coastal  land  loss  problem 
continues  at  a  rate  of  more  than  30 
square  miles  per  year  severely  affecting 
the  storm  bu^ering  capacity  and  the 
protection  that  nearsfaore  barrier  islands 
provide  to  human  populations,  oil  and 
gas  infrastructure,  inland  bays, 
estuaries,  and  wetlands.  The  bays 
inshore  of  the  islands  are  huge  estuaries 
where  freshwater  and  saltwater  mix  and 
most  of  Louisiana's  commercial  and 
recreational  fish  depend  on  them  during 
parts  of  their  life  cycle.  Without  barrier 
islands,  coastal  fisheries  wiU  experience 
significant  adverse  impacts.  The  entire 
Isle  Demieres  chain  in  offshore  central 
Louisiana,  a  critical  component  of  the 
Louisiana  barrier  island  system,  is 
projected  to  be  lost  by  the  year  2010.  A 


study  by  the  Coastal  Wetlands  Planning. 
Protection  and  Restoration  Act  task 
force  recommended  returning  Isles 
Demieres  and  the  Timbalier  Islands  to 
1992  conditions  (pre-Hurricane 
Andrew),  which  would  requfre  adding 
sand  to  build  them  to  a  width  of  about 
1,230  feet  wide  and  8-9  feet  above  sea 
level.  The  current  overall  strategy  is  to 
restore  the  isleind  chains  to  a  condition 
suitable  for  providing  coastal  protection 
and  fot  maintaining  the  integrity  of  the 
estuarine  system. 

Geological  and  geophysical  studies  of 
Ship  Shoal  indicate  that  very  significant 
similarities  exist  among  the  properties 
of  Ship  Shoal  and  the  nearby  barrier 
islands.  Ship  Shoal  sand  is  considered 
ideal  material  for  use  in  restoration  and 
nourishment  projects  along  the 
Louisiana  coast  within  the  Terrebonne 
and  Barataria  Basins.  Resource  estimates 
for  the  volimies  of  sand  comprising  the 
Ship  Shoal  structure  are  1.2  billion 
cubic  meters. 

MMS  has  already  been  notified  by 
LDNR  and  EPA  that  they  will  seek 
leases  for  the  use  of  Ship  Shoal  sand  for 
planned  projects  at  Whiskey  Island  and 
New  Cut,  Louisiana.  In  addition, 
USAGE  is  considering  using  Ship  Shoal 
sand  as  a  base  for  the  levee  system  for 
the  Morganza  to  the  Gulf  Hurricane 
Protection  Project.  Besides  these  efforts, 
MMS  anticipates  that  Ship  Shoal  will 
serve  as  a  long-term  source  of  material 
for  further  Louisiana  coastal  restoration  ^ 
efforts  well  into  the  futvure. 

Public  Law  103-426,  enacted  October 
31,  1994,  gave  MMS  the  authority  to 
convey,  on  a  noncompetitive  basis,  the 
rights  to  Federal  sand,  gravel,  or  shell 
resources  for  shore  protection,  beach  or 
wetlands  restoration  projects,  or  for  use 
in  construction  projects  funded  in 
whole  or  in  part  by  or  authorized  by  the 
Federal  Government. 

Dated:  May  12.  2003. 
Thomas  A.  Readinger, 

Associate  Director  for  Offshore  Minerals 

Management. 

[PR  Doc.  03-13957  Filed  6-3-03;  8:45  am] 
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DEPAFm/IENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf,  Central 
Planning  Area,  Oil  and  Gas  Lease  Sale 
190(2004) 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Preparation  of  an  Environmental 
Assessment. 


SUMMARY:  The  Minerals  Management 
Service  (MMS)  is  beginning  preparation 
of  an  environmental  assessment  (EA)  for 
proposed  Lease  Sale  190  (scheduled  for 
March  2004)  in  the  Central  Planning 
Area  (CPA)  of  the  Gulf  of  Mexico 
(COM).  The  preparation  of  this  EA  is  the 
first  step  in  the  decision  process  for 
Lease  Sale  190.  The  proposal  and 
alternatives  for  Lease  Sale  190  were 
identified  by  the  Director  of  MMS  in 
January  2002  following  the  Call  for 
Information  and  Nominations/Notice  of 
Intent  to  Prepare  an  Envfronmental 
Impact  Statement  (EIS)  and  were 
analyzed  in  the  Final  Environmental 
Impact  Statement  for  Proposed  Central 
Gulf  of  Mexico  OCS  Oil  and  Gas  Lease 
Sales  185.  190.  194.  198.  and  201.  and 
Proposed  Western  Gulf  of  Mexico  OCS 
Oil  and  Gas  Lease  Sales  187,  192,  196, 
and  200  (Final  EIS).  A  CPA  proposed 
action  analyzed  in  the  Final  EIS  was  the 
offering  of  all  available  unleased  acreage 
in  the  CPA.  Three  alternatives  were 
analyzed:  exclude  blocks  within  15 
miles  of  Baldwin  County,  Alabama, 
coast:  exclude  blocks  near  biologically 
sensitive  topographic  features;  and 
cancel  the  lease  sale.  The  analysis  in  the 
EA  will  reexamine  the  potential 
environmental  effects  of  the  proposed 
action  and  its  alternatives  based  on  any 
new  information  regarding  potential 
impacts  and  issues  that  were  not 
available  at  the  time  the  Fined  EIS  was 
prepared. 

FOR  FURTHER  INFORMATION  CONTACT: 
Minerals  Management  Service,  Gulf  of 
Mexico  OCS  Region,  1201  Elmwood 
Park  Boulevard,  New  Orleans,  Louisiana 
70123-2394,  Mr.  Joseph  Christopher, 
telephone  (504)  736-2774. 
SUPPLEMENTARY  INFORMATION:  In 
November  2002,  MMS  prepared  a  Final 
EIS,  which  addressed  nine  proposed 
Federal  actions  that  offer  for  lease  areas 
on  the  GOM  OCS  that  may  contain 
economically  recoverable  oil  and  gas 
resources.  Federal  regulations  allow  for 
several  related  or  similar  proposals  to  be 
analyzed  in  one  EIS  (40  CFR  1502.4). 
Since  each  proposed  lease  sale  and  its 
projected  activities  are  very  similar  each 
year  for  each  planning  area,  a  single  EIS 
was  prepared  for  the  nine  CPA  and 
Westem  Planning  Area  (WPA)  lease 
sales  scheduled  in  the  Outer 
Continental  Shelf  Oil  and  Gas  Leasing 
Program:  2002-2007  (the  5- Year 
Program).  Under  the  5-Year  Program, 
five  annual  areawide  lease  sales  are 
scheduled  for  the  CPA  (Lease  Sales  185, 
190,  194.  198,  and  201)  and  five  annual 
areawide  lease  sales  are  scheduled  for 
the  WPA  (Lease  Sales  184,  187,  192,~ 
196,  and  200).  Lease  Sale  184  was  not 
addressed  in  the  Final  EIS;  a  separate 
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EA  was  prepared  for  that  proposal.  The 
Final  EIS  addressed  CPA  Lease  Sales 
185,  190.  194.  198.  and  201  scheduled 
for  2003.  2004.  2005,  2006,  and  2007, 
respectively,  and  WPA  Lease  Sales  187. 
192,  196.  and  200  scheduled  for  2003. 
2004.  2005.  and  2006.  respectively. 
Although  the  Final  EIS  addresses  nine 
proposed  lease  sales,  at  the  completion 
of  the  EIS  process,  decisions  were  made 
only  for  proposed  CPA  Lease  Sale  185 
and  proposed  WPA  Lease  Sale  187.  In 
the  year  prior  to  each  subsequent 
proposed  lease  sale,  an  additional 
National  Environmental  Policy  Act 
review  will  be  conducted  to  address  any 
new  information  relevant  to  that 
proposed  action.  After  completion  of  the 
EA.  MMS  will  determine  whether  to 
prepare  a  Finding  of  No  New  Significant 
Impact  (FONNSI)  or  a  Supplemental 
EIS.  The  MMS  will  then  prepare  and 
send  Consistency  Determinations  (CD's) 
to  the  affected  States  to  determine 
whether  Lease  Sale  190  is  consistent 
with  their  Federally-approved  State 
coastal  zone  management  programs. 
Finally.  MMS  will  solicit  comments  via 
the  Proposed  Notice  of  Sale  (PNOS) 
from  the  governors  of  affected  States  on 
the  size,  timing,  and  location  of  Lease 
Sale  190.  The  tentative  schedule  for  the 
prelease  decision  process  for  Lease  Sale 
190  fs:  EA  FONNSI  or  Supplemental  EIS 
decision,  October  2003:  CD's  sent  to 
affected  States.  November  2003;  PNOS 
sent  to  governors  of  affected  States, 
November  2003:  Final  Notice  of  Sale 
published  in  the  Federal  Register. 
February  2004;  and  Lease  Sale  190, 
March  2004! 

Public  Comments:  Federal,  State,  and 
local  government  agencies,  and  other 
interested  parties  are  requested  to  send 
within  30  days  of  this  Notice's 
publication  comments  regarding  any 
new  information  or  issues  that  should 
be  addressed  in  the  EA  to  the  Regional 
Supervisor.  Leasing  and  Environment 
(MS  5410).  Gulf  of  Mexico  OCS  Region. 
Minerals  Management  Service,  1201 
Elmwood  Park  Boulevard.  New  Orleans. 
Louisiana  70123-2394.  Comments 
should  be  enclosed  in  an  envelope 
labeled  "Comments  on  CPA  Lease  Sale 
190  EA."  You  may  also  send  comments 
to  the  MMS  e-mail  address: 
environment®mms.gov.  Comments, 
including  the  names  and  home 
addresses  of  respondents,  will  be  made 
available  for  public  review  during 
regular,  business  hours.  You  may  request 
that  your  name,  home  address,  or  both 
be  withheld  from  the  public  record  by 
stating  so  at  the  beginning  of  your 
submission.  The  MMS  will  honor  such 
a  request  to  the  extent  allowable  by  law. 
All  comments  submitted  by 


organizations  and  businesses  or  by 
individuals  identifying  themselves  as 
representatives  of  organizations  and 
businesses  will  be  made  available  for 
inspection  in  their  entirety.  Anonymous 
comments  will  not  be  considered.  To 
obtain  single  copies  of  the  Final  EIS, 
you  may  contact  the  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Attention:  Public 
Information  Office  (MS  5034),  1201 
Elmwood  Park  Boulevard.  Room  114, 
New  Orleans.  Louisiana  70123-2394  (1- 
800-200-GULF).  You  may  also  view  the 
Final  EIS  or  check  the  list  of  libraries 
that  have  copies  of  the  Final  EIS  and 
their  locations  on  the  MMS  Web  site  at 
h Up  -.//www. gomr.mms.gov. 

Dated:  April  23,  2003. 

Charles  |.  Schoennagel,  Jr., 

Deputy  Regional  Dimctor,  Gulf  of  Mexico  OCS 
Region. 

|FR  Doc.  03-13960  Filed  6-3-03:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf  (OCS)  Civil/ 
Criminal  Penalties 

AGENCY:  Minerals  Management  Service 
(MMS).  Interior. 

ACTION:  Notice  summarizing  OCS  civil 
penalties  paid,  January  1,  2003  through 
December  31,  2003. 

SUMMARY:  This  notice  provides  a  listing 
of  civil  penalties  paid  January  1,  2002 
through  December  31,  2002,  for 
violations  of  the  OCS  Lands  Act.  The 
purpose  of  publishing  the  penalties 
summary  is  to  provide  information  to 
the  public  on  violations  of  special 
concern  in  OCS  operations  and  to 
pfovide  an  additional  incentive  for  safe 
and  environmentally  sound  operations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Slitor.(Program  Coordinator). 
Safety  and  Enforcement  Branch, 
Engineering  and  Operations  Division, 
(703) 787-1030. 

SUPPLEMENTARY  INFORMATION:  The  Oil 
Pollution  Act  of  1990  (OPA  90) 
strengthened  section  24  of  the  OCS 
Lands  Act  Amendments  of  1978. 
Subtitle  B  of  OPA  90.  titled  "Penalties," 
increased  the  amount  of  the  civil 
penalty  from  a  maximum  of  $10,000  to 
a  maximumof  $25,000  per  violation  for 
each  day  of  noncompliance.  More 
importantly,  in  cases  where  a  failure  to 
comply  with  applicable  regulations 
constitutes  or  constituted  a  threat  of 
serious,  irreparable,  or  immediate  harm 
or  damage  to  life  (including  fish  and 
other  aquatic  life);  property;  any  mineral 


deposit;  or  the  marine,  coastal,  or     •> 
human  environment;  OPA  90  provided 
the  Secretary  of  the  Interior  (Secretary) 
with  the  authority  to  assess  a  civil 
penalty  without  regard  to  the 
requirement  of  expiration  of  a  period  of 
time  allowed  for  corrective  action. 

On  August  8,  1997  (62  FR  42668). 
MMS  published  new  regulations 
implementing  the  civil  penalty 
provisions  of  the  OCS  Lands  Act. 
Written  in  "plain  English,"  the  new 
question-and-answer  format  provides  a 
better  understanding  of  the  (JCS  civil 
penalty  process.  In  addition,  the 
provisions  of  the  OPA  90  require  the 
Secretary  to  adjust  the  maximum  civil 
penalty  to  reflect  any  increases  in  the 
Consumer  Price  Index.  The  new  rule 
increased  the  maximum  civil  penalty  to 
$25,000  per  day,  per  violation.  Please 
note,  subsequent  to  publishing  the  new 
regulations,  MMS  made  several 
corrections  and  amendments,  including 
the  appeals  procedures.  These  were 
published  at  63  FR  42711,  8/11/98;  64 
FR  9066.  2/24/99;  62  FR  9065.  2/24/99, 
and  64  FR  26257,  5/13/99. 

Between  August  18.  1990,  and 
January  2003,  MMS  initiated  450  civil 
penalty  reviews.  Operators  have  paid 
341  civil  penalties  for  a  total  of 
$9,353,342  in  fines.  Sixty-two  cases 
were  dismissed,  5  cases  were  merged, 
and  44  are  under  review.  ' 

On  September  1.  1997,  the  Associate 
Director  of  Offshore  Minerals 
Management  issued  a  notice  informing 
lessees  and  operators  of  Federal  oil,  gas, 
and  sulphur  leases  on  the  OCS  that 
MMS  will  annually  publish  a  summary 
of  OCS  civil  penalties  paid.  The  annual 
summary  will  highlight  the  identity  of 
the  party,  the  regulation  violated,  and  ' 
the  amount  paid.  The  following  table 
provides  a  listing  of  the  penalties  paid 
between  January  1,  2002,  and  December 
31,  2002.  Please  note  that  the  MMS 
published  a  direct  final  rule  (5/29/98,  63 
FR  29477)  that  renumbers  each  section 
in  30  CFR  part  250.  A  quarterly  update 
of  the  list,  along  with  additional 
information  related  to  the  renumbering 
of  the  regulations,  is  posted  on  the  MMS 
worldwide  web  home  page,  http:// 
www.mms.gov. 

OCS  CivilAHriminal  Penalties  Program 

The  goal  of  the  MMS  OCS  Civil/ 
Criminal  Penalties  Program  is  to  assure 
safe  and  clean  operations  oi)  the  OCS. 
Through  the  pursuit,  assessment,  and 
collection  of  civil  penalties  and  referrals 
for  the  consideration  of  criminal 
penalties,  the  program  is  designed  to 
encourage  compliance  with  OCS 
statutes  and  regulations. 

The  following  acronyms  are  used  in 
this  table: 
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ESD  (emergency  shutdowrp  device); 
INC  (incident  of  noncompliance); 
LACT  (liquid  automatic  custody 

transfer); 
LSH  (level  safety  high); 
LSL  (level  safety  low); 


MAWP  (maximum  allowable  working 

pressure); 
NON  (notice  of  noncompliance); 
PSH  (pressure  safety  high); 
PSHL  (pressure  safety  higb/low); 
PSL  (pressure  safety  low); 

2002  Civil/Criminal  Penalties  Summary 

[Paid  In  Calendar  Year  2002] 


PSV  (pressure  safety  valve); 

SDV  (shutdowrn  valve); 

SSSV  (surface-controlled  subsurface 
safety  valve);- 

SSV  (surface  safety  valve).  c 


Operator  name  and  Case  No. 


Violation  and  date(s) 


Penalty  paid 

afKJ  date 

paid 


Regulation(s)  vio- 
lated (30  CFR) 


The  Louisiana  Land  and  Explo- 
ration Company— G-2000-047. 


Fairways  Specialty  Sales  &  Serv- 
ice, Inc.— G-20G1-004. 


El  Paso  Production  Oil  &  Gas 
Company— G-2001  -005. 

Matrix  Oil  &  Gjis,  Inc.— G-2001 - 
006.. 

Fairways  Specialty  Sales  &  Serv- 
ice, lnc.-TG-2001-009. 


/ 

Fairways  Specialty  Sales  &  Serv- 
ice, Inc.— G-2001 -01 0. 


EEX  Corporation— G-2001 -01 3 

El  Paso  Production  Oil  &  Gas 
Company— G-2001 -01 5. 

Texaco  Exploration  and  Produc- 
tion Inc.— G-2001 -01 7. 

Amerada  Hess  Corporation — G- 
2001-018. 


The  Louisiana  Land  and  Explo- 
ration Company— G-2001 -020. 

Texaco  Exploration  and  Produc- 
tion Inc.— G-2001-021. 

Chevron  U.S-A.  Inc.— G-2001- 
024. 

BP  Corporation  North  America 
Inc.— G-2001 -025. 

El  Paso  Production  GOM  Inc.— 
G-2001 -026. 

El  Paso  Production  Oil  &  Gas 
Company— G-2001  -027. 


The  master  shutdown  devices  for  bad  oil  pump  numt>er  1 ,  t>ad  oil  pump 
number  2  and  for  7  wells  were  bypassed;  as  well  as  the  pressure 
safety  low  on  the  fuel  gas  scrubber. 

06/14/00-06/14/00 

Operator  did  not  conduct  an  annual  crar>e  inspection  and  the  Low  Pres- 
sure Oil  Separator  was  operating  atx>ve  the  MAWP. 

06/03/00-10/26/00 

09/23/00-10/30/00 

The  level  safety  high  on  the  sump  tank  was  bypassed. 

10/13/00-10/13/00 

INC  issued  for  a  hole  was  in  piping  caused  by  con-osion  approximately 
1  foot  down  stream  of  ttie  PSV  Qn  the  test  separator.  . 

09/14/00-09/29/00 

Facility  was  rrat  identified  as  required  and  tf>e  operator  did  not  correct 
the  violation  until  209  days  after  t)eing  cited.  Civil  Penalty  Is  being 
pursued  as  a  failure  to  correct.  Facility  had  corrosion  problems  includ- 
ing rusty  handrail^,  nuts,  bolts,  nipples,  and  valves  and  the  operator 
did  not  correct  the  violation  until  213  days  after  being  cited.  Civil  Pen- 
alty is  t>eing  pursued  as  a  failure  to  correct. 

07/11/00-02/04/01 

07/11/00-02/08/01 

Facility  was  not  identified  as  required  and  the  operator  did  not  correct 
the  violation  until  90  days  after  being  cited.  Civil  Penalty  is  t}eing  pur- 
sued as  a  failure  to  correct.  Facility  had  corrosion  problems  including 
rusty  piping,  fiandralls.  nuts,  t>olts,  nipples,  and  valves,  and  the  oper- 
ator did  not  correct. 

11/06/00-02/01/01 

1 1/06/00-02/05/01 

Pressure  safety  low  on  condensate  pump  bypassed. 

12/01/00-12/01/00 

There  were  5  wells  where  the  downhole  tubing  plug  was  not  tested  \^ith- 
in  the  required  timeframe. . 

06/04/00-02/20/01 

Inoperable  Gas  Detection  system  in  the  drilling  mud  returns. 

04/17/01-04/17/01 

ESD  (emergency  shutdown)  station  on  t>oat  landing  was  bypassed;  the 
PSHL  (pressure  safety  high/low)  on  the  departing  oil  pipeline  was 
found  bypassed;  and  the  PSV  (pressure  safety  valve)  on  the  bulk  oil 
dual  separator  was  bypassed. 

04/11/01-04/11/01  , 

03/31/01-03/31/01 

03/31/01-03/31/01 

The  SSSV  for  Wells  Nos.  B-1  and  B-3  was  bypassed. 

03/07/01-03/07/01 

Bypassed  manual  reset  relay  for  the  test  separator. 

05/21/00-05/21/00  \ 

The  surface  safety  v^lue  (SSV)  for  Well  C-7  was  t)ypassed.    * . 

06/15/01-06/16/01 

Level  safety  low  (LSL)  for  glycol/hydrocartx>n  separator  was  found 
bypassed. 

06/12/01-06/13/01 

Bumer  safety  low  on  glycol  reboiler  was  found  bypassed.  It  was  not 
flagged  or  t)eing  monitored  at  the  time. 

05/24/01-05/24/01 

ESD  station  blocked  out  of  service  by  a  closed  manual  isolation  block 
valve  located  on  the  sub-cellar  deck  exit  stairway  to  the  boating 
landing. 

06/19/01-06/19/01  » 


$85,000  I  250.803(C)(1) 
01/11/02 


$83,000     250  107(a) 
04/12/()2     250.108 


$13,000 
02/13/02 
$17,000 
11/19/02 

$84,800 
04/12/02 


250.803(C)(1) 


250.107 


$26,200 
04/12/02 


250  154 
250.107 


250.107 
250.154 


$7,500  i  250.803(C)(1) 
03/19/02  j 

$7,000     250.804(a)(1)(iii) 
02/01/02 


$12,500 
01/29/02 
$36,000 
04/18/02 


$20,000 

01/11/02 
$10,000 
01/23/02 
$20,000 
01/23/02 
.  $20,000 
01/10/02 

$12,000 
06/05/02 

$17,000 
64/15/02 


250.410(c)(2)(iv) 

250.803(c)(1) 
250.803(c)(1) 
250.1004(b)(3) 


250.803(c)(1) 
250.803(c)(1) 
250.803(C)(1) 
250.803(c)(1) 


250.803(c)(1) 


250.803(c)(1) 
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Operator  name  and  Case  No. 


Violation  and  dale(s) 


Penalty  paid 

and  date 

paid 


Regulation(s)  vio- 
lated (30  CFR) 


Chevron    U.S.A.    Inc.— G-2001- 
028. 


Denbury     Resources     Inc.- 
2001-029. 

Panaco,  Inc.— G-2001-030 


NCX    Company,    Inc.— <3-2001- 
031. 


Stone   Energy    Corporation — G- 
2001-034. 


Energy  Partners,  Ltd. — G-2001- 
035 

Devon  Energy  Production  Com- 
pany. LP— G-2001-036. 


Amoco    Production    Company — 

G-2001-037 
Energy    Resource    Technology. 

Inc.— G-2001-038. 

NCX    Company,    Inc.— G-2001- 
039. 


BP   Exploration   &  Oil   Inc.— G- 
2001-040. 

Apache     Corporation — G-2001- 
041 

GOM  Shelf  LLC— G-2001-042  .. 


Devon  Energy  Production  Com- 
pany, LP— G-2001-044. 


Union  Oil  Company  of 
CaWomia— G-2001  -045. 

Union  Oil  Company  of 
California— G-2001-047. 

Union  Oil  Company  of 
California— G-2002-001 . 

Nuevo  Energy  Company — P- 
2002-001. 


Pollution  occurred  when  both  the  wet  oil  tank  and  sump  tank  carried 
over  The  level  safety  high  (LSH)  on  the  wet  oil  tank  did  not  shut  in 
the  platform  as  Indk^ted  on  SAFE  chart. 

05/25/01-05/25/01 

05/25A)1 -05/25/01 

A  major  component  of  the  approved  dry  chemical  firefighting  system 
was  inoperable.  ■        ,  >  , 

05/08/01-05/08/01 

The  ultraviolet  (UV)  fire  detection  system  for  turbine  generators  was  by- 
passed plus  no  record  of  testirtg  the  fire  detectk>n  system  from  5/2/99 
to  5/2/01 

05/02/99-05/02/01 

05/02/01-05/02/01 

The  2^  ball  valve  for  the  bypass  line,  near  the  fuel  gas  scrubber  shut- 
down valve  (SDV).  was  in  the  half-open  position  rendering  the  SDV 
inoperative. 

07/11/01-07/11/01 

Five  barrels  of  oil  polluted  the  Gulf  of  Mexico.  The  pressure  safety  higfV 
low  and  independent  pressure  safety  high  were  bypassed. 

07/05/01-07/05/01    • 

07/05/01-07/05/01 

The  surface  safety  valve  on  Well  C-1A  was  bypassed. 

07/22/01-07/22/01 

Operating  with  an  Inoperable  inlet  SDV  on  the  compressor  suction 
scrubber  while  the  compressor  remained  in  service  and  on  production 
for  76  days, 

04/25/01-07/09/01 

Fuel  Gas  Scrubber  SDV  bypassed  and  PSH  nonfunctional. 

07/17/01-07/17/01 

The  high-pressure  freewater  knockout  separator  panel  was  pinned  out 
of  service. 

11/30/00-11/30/00 

The  manual  emergency  shutdown  (ESD)  station  located  on  the  east 
production  deck  stairway  exit  to  the  cellar  deck  was  found  discon- 
nected from  the  facility  ESD  system,  and  ttie  platfom's  monitoring 
gas  detection  system  (ASH)  was  found  bypassed. 

07/17/01-07/17/01 

07/17/01-07/17/01 

Rig  floor  hand  Injured  after  receiving  a  shock  from  an  improperly 
grounded  skid  mounted  electrical  pressure  washer. 

03/15/01-03/15/01    • 

Surface  safety  vaKe  (SSV)  on  Well  No.  A-5  was  found  pinned  out  of 
service. 

07/16/01-07/16/01 

The  emergency  shutdown  stations  (ESD's)  at  the  southeast  and  north- 
west stainways  at  the  +10  deck  were  discovered  inoperable.  Tfie 
ESD's  at  the  southwest  and  northeast  boat  landings  were  also  discov- 
ered inoperable. 

07/24/01-07/24/01 

The  '1otal  system  bypass "  was  found  in  the  bypass  position  on  a  slave 
panel.  This  bypassed  the  pressure  safety  higfVlow  and  level  safety 
high  on  the  fuel  gas  scrubber. 

06/27/01-06/27/01 

The  level  safety  high  on  the  sump  tank  was  bypassed. 

07/23/01-07/23/01 

The  emergency  shutdown  (ESD)  .station  at  the  boat  landing  was  found 
blocked  out  of  service. 

08/12/01-08/12/01 

The  emergency  shutdown  (ESD)  stations  on  the  northwest,  southwest, 
east,  and  west  tK)at  landings  were  all  bypassed. 

09/18/01-09/18/01 

Failure  to  test  fire  and  gas  detection  systems  on  required  basis  (every  3 
months);  1  testing  period  missed.  Failure  to  conduct  required  monthly 
testing  for  flow  safety  valves  on  water  injection  wells  for  2  months;  2 
testing  periods  missed. 

06/22/01-07/23/01  » 

06/23/01-07/13/01 


$36,000 
01/29/02 


$15,000 
03/07/02 

$151,000 
02/12/02 


$12,000 
04/24/02 


$35,000 
05/03/02 


$10,000 
06/10/02 
$15,200 
08/12/02 


$15,000 
04/02/02 
$15,000 
06/11/02 


250  300(a) 
250.802(e) 


250.803(b)(8) 


250.804(a)(8) 
250.803(c)(1) 


250.803(C)(1) 


250.803(c)(1) 
250.300(a) 


250.803(c)(1) 
250.803(b)(7)(iil) 

250.803(c)(1) 
250.803(C)(1) 


$24,500    250.803(C)(1) 
03/22/02    250.803(b)(4) 


$23,000 
05/09/02 

$13,000 
05/10/02 

$60,000 
09/24/02 


$3,000 
06/20/02 


$10,000 

04/1 6«)2 

$5,000 

09/11/02 

$20,000 
09/1 1/02 

$6,000 
08/08/02 


250.114(c) 

250.803(C)(1) 

250.803(b)(4) 

250.803(c)(1) 

250.803(c)(1) 
250.803(c)(1) 

250.803(c)(1) 


250.804(a)(8) 
250.804(a)(8) 
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Operator  name  and  Case  No. 

Vk)latk>n  and  date(s) 

* 

^rnSdate*^    Regulation(s)vto- 
pa^        !      lated(30CFR) 

^ — . 

Union        Oil        Company       of 

Pressure  safety  high/low  and  tevel  safety  high  on  fuel  gas  scmbber 

$17,500    250.803(c)(1)      ^ 

California— G-2002-003. 

were  found  bypassed. 
09/25/01-09/25/01 

09/11/02 

250.803(c)(1) 

09/25/01-09/25/01 

1 

Fairways  Specialty  Sales  &  Serv- 

Oil was  observed  entering  the  Gulf  of  Mexico  from  two  different  sources 

$42,500  1  250.802(e) 

ice,  Inc.— G-2002-004. 

associated  with  the  water  clarifier:  from  the  open  end  of  an  unap- 

08/20/02 i  250,300(3) 

proved  4"  PVC  line  installed  on  the  water  overtward  disbharge  line 

<;   ' 

■  * 

and  extending  approximately  20'  into  the  air,  and  directly  from  the 

water  overboard  discharge  line  due  to  a  malfunctktning  dump  valve. 

09/28/01-09/28/01 

r 

09/28/01-09/28/01 

J.M.      Huber     Corporation— G- 

The  sump  pump  was  not  operational  resulting  in  pollution  of  cmde  oil 

$35,000  i  250.300(b)(4) 

2002-005. 

'    into  Gulf  waters. 

08/16/32    250.300(a) 

• 

10/30/01-10/30/01 

* 

10/30/01-10/30/01 

Fairways  Specialty  Sales  &  Serv- 

Emergency shutdown  stations  at  two  boat  landings  and  the  shutdown 

$28,000  ''  250.803(c)(1) 

ice,  Inc.— G-2002-006. 

valve  to  the  test  separator  were  bypassed. 
11/07/01-11/07/01                  .              . 

08/20/02  ;  250.803(C)(1) 

t 

11/08/01-11/08/01                         "^ 

"■           .^' 

Under       Oil       Company,       A 

The  walkway  to  the  sump  tank,  handrails  on  a  stainway  and  +12  walk- 

$25,000 :  250  107 

Partnershij^-G-2002-008. 

way,  and  grating  at  the  wellbay  area  on  the  +12  level  were  not  main- 

09/10/02 

tained  in  a  safe  condition.  The  walkway  and  handrails  had  corroded  to 

* 

the  point  of  separation  and  1he  grating  had  missing  sections.    > 

08/28/01-09/20/01 

Unran        Oil        Company       of 

Three  emergency  shutdown  stations  were  bypassed  at  the  +10  deck 

$15,000    250.803(c)(1) 

Calif  ornia—G-2002-01 6. 

level.  10/29/01-11/06/01 

09/11/02  ' 

Kerr-McGee        Corporation— G- 

The  surface-controlled  subsurface  safety  valves  in  Wells  A-6  &  A-6D 

$66,000 

250.803(c)(1) 

2002-011. 

were  bypassed  for  1 1  days. 

10^2/02 

09/14/01-09/24/01 

Vastar      Resources.      Inc.— G-, 

Two  emergency  shutdown  stations  were  inoperable;  one  at  the  boat 

$37,000 

250.803(b)(4) 

2002-012. 

landing  on  the  F  structure  and  one  at  the  boat  landing  pn  the  1 

08/13/02 

structure. 

12/03/01-12/03/01 

~ 

Kerr-McGee       Oil       &       Gas 

Rusty    vessel,    walkways,    stainways,    and    grating    preventing    safe 

$20,000 

250.107    .     .     ' 

Corporation— G-2002-01 3. 

operatk>ns. 
12/21/01-12/21/01 

10/22A)2 

- 

Shell     Offshore     Inc— G-2002- 

Flowline  pressure-activated  relay  had  a  pin  inserted  in  it  thereby  by- 

$12,000 

250.803(C)(1) 

014. 

passing  the  pressure  safety  high/low  for  flowline  segment  FA-2. 
10/01/01-10/01/01 

12A)^2 

Exxon     Mobil     Corporatkm— G- 

Secondary  sump  pump,  approved  in  lieu  of  level  safety  high  on  sump 

$15,000 

250.802(e) 

2002-015. 

tank,  found  out  of  service. 
01/10/02-01/11/02      , 

09/09/02 

^"^ 

Seneca  Resources  Corporation — 

Surface-controlled  subsurface  safety  valve  (SSSV)  for  Well  No.  15  was 

$32,000 

250.803(c)(1) 

G-2002-016. 

bypassed  and  out  of  servk». 
12/11/01-12/14/01                           "^V 

.    08/28/02 

J.    M.    Huber    Corporation — G- 

Relay  for  Well  NumtJer  81  Surface  Safety  Valve  pinned  out  of  servree. 

$7,000 

250.803(c)(1) 

2002-017. 

01/08/02-01/08/02 

08/27/02  ' 

BP    Exptoration    &    Production 

The  oil  tow  level  sensor  on  the  heater  treater  was  not  tested  within  the 

$39,000  !  250.804(a)(^) 

Inc.— G-2002-018. 

required  timeframe  (missed  13  monthly  tests). 
12/1 3/00-1 2A)3/01 

09/16/02 

Chevron    U.S.A.    Inc.— G-2002- 

The  gas  sales  pipeline  (KAH  627)  did  not  have  secondary  over-pressure 

$23,000 

250.1002(d) 

019. 

protection. 

09/30/02 

11/13/01-11/13/01 

Buriington    Resources    Offshore 

The  firewater  pump  was  in  the  manual  mode  instead  of  the  automatk: 

$47,500  1  250.802(e) 

'  Inc.— G-2002-020. 

nfKXJe,  as  required  by  the  approved  SAFE  chart.  The  float  cell  oil 
pump's  shutdown  valve  was  bypassed. 

12/05/02     250.803(C)(1) 

04/20/01-04/20/01 

* 

*                 1 

04/20/01-04/20/01 

Remington       Oil       and       Gas 

Remote  BOP  control  statton  was  found  inoperable. 

$12,500 

250.406(d)(3) 

Corporation— G-2002-024. 

04/18/02-04/18/02 

12/04/02 

Vastar      Resources.      Inc. — G- 

Leaking  valves  causing  gas  blow  by  iand  incon^ectly  operated  Ftotation 

$20,000 

250.107 

2002-030. 

Cell  causing  gas  accumulation  resulting  in  a  fire  whrch  required  an 
emergency  evacuation  of  personnel  and  a  shut  in  of  the  facility. 
02/12/02-02/12/02 

12/10/02 

• 

Conoco  Inc.— G-2002-032  

Surface-controlled  subsurface  safety  valve  for  Well  A-6  was  blocked  out 

$10,000 

250.803(C)(1) 

of  service. 

11/27/02 

05/08/02-05/08/02 
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2002  Civil/Criminal  Penalties  Summary— Continued 

[Paid  in  Calendar  Year  2002] 


Operator  name  and  Case  No. 

Violation  and  date(s) 

Penalty  paid 

and  date 

paid 

Regulation(s)  vio- 
lated (30  CFR) 

Conoco  Inc.— G-2002-035  

Surface-controlled  subsurface  safety  valve  for  Well  A-5  was  blocked  out 

of  service. 
05/09/02-05/OS/02 

$5,000 
11/27/02 

250.803(c)(1) 

Total  Penalties  Paid:  1/1/02-12/31/02.        54  Cases:  $1,448,700. 


Dated:  May  6.  2003. 
E.P.  Danenberger, 

Chief.  Engineering  and  Operations  Division. 
IFR  Doc.  03-13958  Filed  6-3-03;  8:45  ami 

BILLINO  CODE  iSIO-MR-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-1033 
(Preliminary)] 

Hydraulic  Magnetic  Circuit  Brealcers 
From  South  Africa 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the  United 
States  International  Trade  Commission 
(Commission)  determines,  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a))  (the  Act),  that  there 
is  no  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury,  or  that  the 
establishment  of  an  industry  in  the 
United  States  is  materially'retarded,  by 
reason  of  imports  from  South  Africa  of 
hydraulic  magnetic  circuit  breakers, 
provided  for  in  subheadings  8535.21.00 
and  8536.20.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
alleged  to  be  sold  in  the  United  States 
at  less  than  fair  value  (LTFV). 

Background 

On  April  14,  2003,  a  petition  was  filed 
with  the  Commission  and  Department  of 
Commerce  (Commerce)  by  Airpax  Corp., 
Cambridge,  MD,  alleging  that  an 
industry  in  the  United  States  is 
materially  injured  and  threatened  with 
material  injury  by  reason  of  LTFV 
imports  of  hydraulic  magnetic  circuit 
breakers  from  South  Africa. 
Accordingly,  effective  April  14,  2003, 
the  Commission  instituted  antidumping 
duty  investigation  No.  731-TA-1033 
(Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 


'  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 


public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  April  22,  2003  (68 
FR  19849).  The  conference  was  held  in 
Washington,  DC,  on  May  5,  2003,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  May  29, , 
2003.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3600 
(June  2003),  entitled  Hydraulic  Magnetic 
Circuit  Breakers  from  South  Africa: 
Investigation  No.  731-TA-1033 
(Preliminary). 

Issued:  May  30.  2003. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
jFR  Doc.  03-14040  Filed  &-3-03;  8:45  am) 

BILUNGCOOE  7020-02-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  GE200a-2] 

Request  for  Comments  on  Ergonomics 
for  the  Prevention  of  Musculoskeletal 
Disorders:  Guidelines  for  Poultry 
Processing 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  Department  of 
Labor. 

ACTION:  Request  for  comments. 

SUMMARY:  The  Department  of  Labor  is 
inviting  comments  on  its  draft 
Ergonomics  for  the  Prevention  of 
Musculoskeletal  Disorders:  Guidelines 
for  Ppultry  Processing  (draft  guidelines). 
The  draft  guidelines  are  available  on 
OSHA's  Web  page  and  through  its 
publications  office.  Interested  persons 
may  submit  written  or  electronic 
comments  on  the  draft  guidelines.  The 


Agency  will  also  hold  a  stakeholder 
meeting  where  the  public  is  invited  to 
express  its  views  on  the  draft 
guidelines. 

DATES:  Written  Comments:  Comments 
must  be  submitted  by  the  following 
dates. 

Hard  Copy:  You  must  submit  your 
comments  (postmarked  or  sent)  by 
August  4,  2003. 

Facsimile  and  electronic  ■ 
transmission:  You  must  submit 
comments  by  August  4,  2003. 

(Please  see  the  SUPPLEMENTARY 
INFORMATION  below  for  additional 
information  on  submitting  comments.) 

Stakeholder  meeting:  OSHA  will  hold 
a  one-day  stakeholder  meeting  in  the 
Washington,  DC  metropolitan  area  to 
discuss  the  draft  guidelines.  OSHA  will 
announce  the  exact  location  and  date  of 
the  stakeholder  meeting  prior  to  the 
close  of  the  comment  period.  OSHA 
requests  that  interested  parties  submit 
their  intention  to  participate  in  the 
stakeholder  meeting  through  express 
delivery,  hand  delivery,  messenger 
service,  fax  or  electronic  means  by 
August  4,  2003. 
ADDRESSES: 

I.  Submission  of  Comments  and 
Intention  To  Participate  in  Stakeholder 
Meeting 

Regular  mail,  express  delivery,  hand- 
delivery,  and  messenger  service:  You 
must  submit  three  copies  of  yoiu- 
comments  and  attachments  to  the  OSHA 
Docket  Office,  Docket  No.  GE2003-2. 
Room  N-2625,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210,  telephone  (202) 
693-2350  (OSHA's  TTY  number  is  (877) 
889-5627).  The  OSHA  Docket  Office 
and  the  Department  of  Labor  hours  of 
operation  are  8:15  a.m.  to  4:45  p.m., 
EST.  You  must  submit  one  copy  of  your 
intention  to  participate  in  the 
stakeholder  meeting  by  regular  mail, 
express  delivery,  hand  delivery,  or 
messenger  service  to  the  above  address. 

Facsimile:  If  your  comments, 
including  any  attachments,  are  10  pages 
or  fewer,  you  may  fax  them  to  the  OSHA 
Docket  Office  at  (202)  693-1648.  You 
must  include  the  docket  number  of  this 
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dociunent,  Docket  No.  GE2003-2,  in 
your  comments.  You  may  also  fax  your 
intention  to  participate  in  the 
stakeholder  meeting. 

Electronic:  You  may  submit 
comments  and  your  intention  to 
participate  in  the  stakeholder  meeting 
through  the  Internet  at  http:// 
ecomments.osha.gov.  (Please  see  the 
SUPPLEMENTARY  INFORMATION  below  for 
additional  information  on  submitting 
comments.) 

n.  Obtaining  Copies  of  the  Draft 
Guidelines  , 

You  can  download  the  draft 
guidelines  for  the  poultry  processing 
industry  fi-om  OSHA's  Web  site  at  http:/ 
/www.osha.gov  A  printed  copy  of  the 
draft  guidelines  is  available  from  the 
OSHA  Office  of  Publications,  Room  N- 
3101,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210,  or  by  telephone  at  (800)  321- 
OSHA  (6742).  You  may  fax  your  request 
for  a  copy  of  the  draft  guidelines  to 
(202) 693-2498. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  F.  Witt,  OSHA  Directorate  of 
Standards  and  Guidance,  Room  N-3718, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210,  telephone  (202)  693-1950. 

SUPPLEMENTARY  INFORMATION: 

L  Submission  of  Comments  and 
Internet  Access  to  Comments 

You  may  submit  comments  in 
response  to  this  document  by  (1)  hard     , 
copy,  (2)  fax  transmission  (facsimile),  or 
(3)  electronically  through  the  OSHA 
Web  site.  If  you  have  additional 
materials,  you  must  submit  three  copies 
of  them  to  the  OSHA  Docket  Office  at 
the  address  above.  The  additional 
materials  must  clearly  identify  your 
electronic  comments  by  name,  date, 
subject  and  docket  number  so  we  can 
attach  them  to  your  comments.  Because 
of  security-related  problems  there  may 
be  a  significant  delay  in  the  receipt  of 
comments  and  intentions  to  participate 
in  the  stakeholder  meeting  by  regular 
mail.  Please  contact  the  OSHA  Docket 
Office  at  (202)  693-2350  (TTY  (877) 
889-5627)  for  information  about 
security  procedures  concerning  the 
delivery^of  materials  by  express 
delivery,  hand  delivery,  and  messenger 
service. 

All  comments  and  submissions  will 
be  available  for  inspection  and  copying 
at  the  OSHA  Docket  Office  at  the  above 
address.  Comments  and  submissions 
will  be  posted  on  OSHA's  Web  site  at 
http://www.osha.gov.  OSHA  cautions 
you  about  submitting  personal 
information  such  as  social  security 


numbers,  date  of  birth,  etc.  Contact  the 
OSHA  Docket  Office  at  (202)  693-2350 
(TTY  (877)  889-5627)  for  information 
about  materials  not  available  through 
the  OSHA  Web  site  and  for  assistance  in 
using  the  web  site  to  locate  docket 
submissions. 

OSHA  is  providing  the  public  with  60 
days  to  provide  comments  on  the 
poultry  processing  ergonomics 
guidelines.  During  the  development  of 
the  nursing  home  ergonomics  guidelines 
(the  final  version  was  published  March 
13,  2003),  the  Agency  provided  30  days 
for  comment,  then  extended  the 
comment  period  an  additional  30  days 
at  the  request  of  several  stakeholders. 
The  60-day  period  provided  adequate 
time  for  the  public  to  provide  comments 
on  the  nursing  home  guidelines,  so 
OSHA  is  also  allowing  60  days  for  the 
public  to  comment  on  the  poultry 
processing  ergonomics  guidelines. 

n.  Background 

On  April  5,  2002,  the  Department  of 
Labor  announced  a  four-pronged 
comprehensive  approach  for  addressing 
musculoskeletal  disorders  (MSDs), 
which  calls  for  OSHA  to  develop 
industry  and  task-specific  guidelines.  • 
OSHA's  third  industry-specific 
guidelines  address  ergonomic  concerns 
in  poultry  processing  facilities.  The 
draft  poultry  are  compatible  with 
OSHA's  1990  Ergonomic  Program 
Management  Guidelines  for 
Meatpacking  Plants.  The  two  documents 
are  similar  in  several  key  respects, 
recommending  an  ergonomics  process 
that  relies  on  management  support,  • 
employee  involvement,  training, 
problem  identification,  solutions, 
addressing  reports  of  injuries,  and 
evaluating  ergonomics  efforts.  However, 
the  documents  are  also  different  in  some 
respects,  reflecting  the  advances  in 
understanding  that  have  occurred 
during  the  1 3  years  that  have  passed 
since  the  publication  of  the  meatpacking 
guidelines.  The  poultry  guideUnes  are 
based  on  the  meatpacking  guidelines, 
but  have  been  shortened  and  formatted 
to  resemble  OSHA's  more  recent 
ergonomics  guidelines  for  nursing 
homes  and  the  retail  grocery  industries. 
The  other  major  differences  are  that  the 
poultry  guidelines: 

•  Use  terms  "musculoskeletal 
disorder"  and  "MSD"  instead  of 
"cumulative  trauma  disorder"  and 
"CTD", 

•  Include  many  more  examples  of 
practical  ergonomic  solutions  tailored  to 
the  poultry  industry,  and 

•  Are  less  detailed  and  more  flexible 
about  how  to  address  reports  of  injuries 
and  provide  medical  management. 


OSHA  invites  comment  on  the 
similarities  and  differences  between  the 
two  guidelines,  particularly  whether  the 
draft  guidelines  affect  the  ergonomics 
efforts  that  poultry  processors  have 
developed  using  the  meatpacking 
guidelines.  ^         ^^ 

The  draft  guidelines  contain  an 
introduction  and  two  main  sections. 
The  introduction  provides  an  overview 
of  MSDs  in  poultry  processing  and 
expl&ins  the  role  of  ergonomics  in 
reducing  the  incidence  of  these  injuries. 
A  section  entitled  "Ergonomics  Process" 
describes  a  process  for  developing  ^d 
implementing  a  strategy  for  analyzing 
the  workplace,  implementing  ergonomic 
solutions,  training,  addressing  reports  of 
injuries,  and  evaluating  progress. 

The  heart  of  the  guidelines,  the 
Implementing  Solutions  section, 
describes  examples  of  ergonomic 
solutions  (engineering  solutions,  work 
practices,  and  personal  protective 
equipment)  that  may  be  used  in  poultry 
processing  to  control  exposure  to 
ergonomic  risk  factors  commonly 
encountered  in  the  industry.  The 
recommendations  cover  workstation 
design,  tools,  manual  material  handling, 
and  fitting/selection  of  personal 
protective  equipment.  The  draft 
guidelines  finish  with  a  list  of 
references  and  sources  of  additional 
information  poultry  processing  facilities 
can  use  to  help  them  with  their 
ergonomics  efforts. 

OSHA  encourages  interested  parties 
to  comment  on  all  aspects  of  the  draft 
guidelines.  The  Agency  is  particularly 
interested  in: 

•  Information  about  successful 
ergonomics  efforts  firms  in  the  poultry 
processing  industry  have  used  to 
address  ergonomic  concerns, 

•  Innovative  solutions  poultry 
processing  firms  have  used  to  effectively 
solve  ergonomic  problems,  and 

•  Checklists  or  flowcharts  poultry 
processing  firms  use  to  identify 
workplace  problems,  identify  risk, 
factors,  or  evaluate  aspects  of  their' 
ergonomics  process.  OSHA  is 
particularly  interested  in  short,  user- 
friendiy  checklists  for  identifying 
workplace  problems  that  employers 
have  successfully  in  their  workplaces.'  • 

ni.  Stakeholder  Meeting 

Following  the  close  of  the  comment 
period,  OSHA  will  hold  a  stakeholder 
meeting  in  the  Washington,  DC 
metropolitan  area  during  the  week  of 
August  18.  The  Agency  will  announce 
the  exact  date  and  location  of  the 
stakeholder  meeting  at  a  later  date. 

This  notice  was  prepared  under  the 
direction  of  John  L.  Henshaw,  Assistant 
Secretary  for  Occupational  Safety  and 
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Health.  It  is  issued  under  sections  4  and 
8  of  the  Occupational  Safety  and  Health 
Act  of  1970  (29  use.  653,  657). 

Is.sued  at  Washington.  DC,  this  30th  day  of 
May.  2003. 

John  L.  Henshaw, 

Assistant  Secretary  of  Labor. 

[FR  Doc.  0.-J-14080  Filed  6-3-03;  8:45  am) 

aiLLINO  COOe  4S10-2*-«i 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  the  Office  of 
Management  and  Budget  (OMB) 
Review;  Comment  Request 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  "Reports  Concerning 
Possible  Non-Routine  Emergency 
Generic  Problems". 

3.  The  form  number  if  applicable:  Not 
Applicable. 

4.  How  often  the  collection  is 
required:  On  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  Nuclearpower  plant,  non-power 
reactor,  and  materials  applicants  and 
licensees. 

6.  An  estimate  of  the  number  of 
annual  responses:  204  (104  reactor 
licensees;  100  material  licensees). 

7.  The  estimated  number  of  annual 
respondents:  204  (104  reactor  licensees; 
100  material  licensees). 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  53,680  (43,680 
for  reactor  licensees  and  10,000  for 
materials  licensees). 

9.  An  indication  of  whether  Section 
3507ld).  Pub.  L.  104-13  applies:  N/A. 

10.  Abstract:  NRC  is  requesting 
approval  authority  to  collect 
information  concerning  possible  non- 
routine  generic  problems  which  would 
require  prompt  action  from  NRC  to 


preclude  potential  threats  to  public 
health  and  safety. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North.  11555  Rockville 
Pike.  Room  O-l  F21.  Rockville,  MD 
20852.  OMB  cleanuice  requests  are 
available  at  the  NRC  Worldwide  Web 
site:  http://www.nrc.gov/public-involve/ 
doc-comment/omb/index.html.  The 
document  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  July  7,  2003.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date.  Bryon  Allen.  Office  of  Information 
and  Regulatory  Affairs  (3150-0012), 
NEOB-10202.  Office  of  Management 
and  Budget,  Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo  Shelton,  301-415-7233. 

Dated  at  Rockville.  Maryland,  this  28th  day 
of  May.  2003. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo  Shelton, 

NRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  03-13997  Filed  6-3-03:  8:45  am) 
BILUNO  COOE  7SgO-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
26062;  812-12380] 

Vanguard  Convertible  Securities  Fund, 
et  al.;  Notice  of  Application 

May  29.  2003. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 

ACTION:  Notice  of  application  for  an 
order  under  section  6(c)  of  the 
Investment  Company  Act  of  1940 
("Act")  for  an  exemption  from  section 
15(a)  of  the  Act  and  rule  18f-2  under 
the  Act.  as  well  as  from  certain 
disclosure  requirements. 

SUMMARY  OF  THE  APPUCATION: 

Applicants  request  an  order  to  permit 
them  to  enter  into  and  amend  sub- 
advisory  agreements  without 
shareholder  approval  and  to  grant  relief 
from  certain  disclosure  requirements. 


The  order  would  supersede  a  prior  order 
("Prior  Order").' 

APPLICANTS:  Vanguard  Convertible 
Securities  Fund;  Vanguard  Explorer 
Fund;  Vanguard  Fenway  Funds; 
Vanguard  Fixed  Income  Securities 
Funds;  Vanguard  Horizon  Funds; 
Vanguard  Malvern  Funds;  Vanguard 
Morgan  Growth  Fund;  Vanguard 
PRIMECAP  Fund;  Vanguard 
Quantitative  Funds;  Vanguard 
Specialized  Funds:  Vanguard  Trustees' 
Equity  Fund;  Vanguard  Variable 
Insurance  Fund;  Vanguard  Wellesley 
Income  Fund;  Vanguard  Wellington 
Fund:  Vanguard  Whitehall  Funds; 
Vanguard  Windsor  Funds;  Vanguard 
Worid  Fund  (each,  a  "Trust");  and  The 
Vanguard  Group.  Inc.  ("VGl"). 

FILING  DATES:  The  application  was  filed    " 
on  December  15,  2000  and  amended  on 
May  8.  2003. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
June  23,  2003,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested, 
i'ersons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's  ., 

Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW..  Washington.  DC  20549- 
0609.  Applicants,  c/o  Sarah  A. 
Bueschpr.  Senior  Counsel.  The 
Vanguard  Group,  Inc.,  P.O.  Box  2600, 
Mail  Stop  V26.  Valley  Forge, 
Pennsylvania  19482. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  A.  Gregory,  Senior  Counsel,  at 
(202)  942-0611  or  Michael  W.  Mundt, 
Senior  Special  Counsel,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  5th  Street, 
NW.,  Washington,  DC  20549-0102 
(telephone  (202)  942-8090). 


'  The  Vanguard  Group,  Inc..  ef  al..  Investment 
Company  Act  Release  Nos.  19411  (April  16.  1993) 
(notice)  and  19471  (May  12.  1993)  (order). 
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Applicants'  Representations 

1.  Each  Trust  is  registered  uAder  the 
Act  as  an  open-end  management 
investment  company  and  is  organized  as 
a  Delaware  statutory  trust.  Each  Trust  is 
a  member  of  The  Vanguard  Group  ("The 
Vanguard  Group"),  a  group  of  33 
investment  companies  with  more  than' 
100  series  (each,  a  "Fund"  and  together, 
the  "Funds"),  each  of  which  has  its  own 
investment  objectives,  policies,  and 
restrictions.2 

2.  VGI  is  a  Pennsylvania  corporation 
that  is  wholly  and  jointly  owned  by  the 
members  of  "The  Vanguard  Group.  VGI 
is  a  registered  investment  adviser  under 
the  Investment  Advisers  Act  of  1940 
("Advisers  Act")  and  a  registered 
transfer  agent  under  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act"). 
VGI  provides  each  Trust,  at  cost,  with 
corporate  management,  administrative, 
transfer  agency  and  distribution 
services.  VGI  also  provides  certain 
Funds  with  investment  advisory 
services  at  cost. 

3.  VGI's  Portfolio  Review  Group 
evaluates,  selects  and  recommends 
investment  advisers  ("Selected 
Advisers")  to  the  relevant  boards  of 
trustees  of  each  Trust  (each,  a  "Board"). 
Each  Selected  Adviser  is  an  investment 
adviser  as  defined  in  section  2(a)(20)  of 
the  Act  and  is  registered  luider  the 
Advisers  Act  or  exempt  from 
registration.  Selected  Advisers  are  not 
"affiliated  persons"  of  the  applicants,  as 
defined  in  section  2(a)(3)  of  the  Act 
other  than  by  virtue  of  serving  as 
investment  advisers  to  one  or  more 
Funds.  Each  Selected  Adviser  operates 
pursuant  to  a  written  advisory  contract 
("Selected  Advisory  Agreement") 
approved  by  the  relevant  Board, 
including  a  majority  of  the  Board's 
trustees  who  are  not  "interested 
persons"  of  the  Trust,  as  defined  in 
section  2(a)(19)  of  the  Act 
("Independent  Trustees").  The  Portfolio 
Review  Group  monitors  the  compliance 
of  each  Selected  Adviser  with  the 
respective  Fund's  investment  objectives 
and  other  policies,  reviews  each 
Adviser's  performance,  and 


2  Applicants  also  request  relief  with  respect  to 
any  other  registered  open-end  management 
investment  company  or  series  thereof  that  (a)  is 
organized  or  advised  currently  or  in  the  future  by 
VGI  or  any  entity  controlling,  controlled  by,  or 
under  common  control  (within  the  meaning  of 
section  2(a)(9)  of  the  Act)  with  VGI:  (b)  operates  in 
substantially  the  same  manner  described  in  the 
application:  and  (c)  complies  with  the  terms  and 
conditions  in  the  application  ("Future  Funds,"  and 
together  with  the  Funds,  the  "Funds").  Any  Fund 
that  currently  intends  to  rely  on  the  requested  order 
is  named  as  an  applicant.  If  the  name  of  a  Fund 
contains  the  name  of  a  Selected  Adviser,  the  name 
of  the  Selected  Adviser  will  be  preceded  by  the 
word  "Vanguard." 


recommends  to  the  relevant  Boards  the 
allocation  and  reallocation  of  a  Fund's 
assets  among  the  Selected  Advisers  and/ 
or  VGI. 

4.  The  Prior  Order  exempted 
applicants  from  section  15(a)  of  the  Act 
and  rule  18f-2  \mder  the  Act  to  permit 
the  Funds  to  hire  Selected  Advisers  and 
revise  Selected  Advisory  Agreements 
without  obtaining  a  shareholder  vote, 
subject  to  the  approval  by  the  relevant 
Board  and  certain  other  conditions.^ 
Applicants  state  that  recent  orders 
providing  similar  relief  have  conditions 
that  would  permit  the  Board  to  serve 
shareholdCTS  more  efficiently. 
Applicants  seek  to  update  the 
conditions  in  the  Prior  Order  to  make 
them  similar  to  conditions  in  the  recent 
orders.  Applicants  therefore  request  an 
order  to  supersede  the  Prior  Order  to 
permit  VGI,  subject  to  Board  approval, 
to  enter  into  and  amend  Selected 
Advisory  Agreements  without  Fund 
shareholder  approval.''  The  requested 
relief  will  not  extend  to  an  investment 
adviser  that  is  an  affiliated  person,  as 
defined  in  section  2(a)(3)  of  the  Act,  of 
the  Funds  or  VGI,  other  than  by  reason 
of  serving  as  investment  adviser  to  one 
or  more  of  the  Funds  (ai^  "Affiliated 
Adviser").  Applicants  also  request  an 
exemption  from  the  various  disclosure 
provisions  described  below  that  may 
require  the  Funds  to  disclose  the  fees 
paid  to  each  Selected  Adviser.  An 
exemption  is  requested  to  permit  the 
Funds  to  disclose  (as  both  a  dollar 
amount  and  as  a  percentage  of  a  Fund's 
net  assets):  (a)  Aggregate  fees  paid  by 
the  Fimd  to  VGI  and  Affiliated  Advisers; 
(b)  aggregate  fees  paid  by  the  Fund  to 
Selected  Advisers,  and  (c)  the  fees  paid 
by  the  Fund  to  each  Affiliated  Adviser 
(collectively,  the  "Aggregate  Fee 
Disclosure"). 

Applicants'  Legal  Anal3rsis 

1.  Section  15(a)  of  the  Act  provides, 
in  relevant  part,  that  it  is  unlawful  for 
any  person  to  act  as  an  investment 
adviser  to  a  registered  investment 
company  except  pursuant  to  a  written 
contract  that  has  been  approved  by  a    ' 
vote  of  the  company's  outstanding 


^The  term  "shareholder"  includes  variable  life 
insurance  policy  and  variable  annuity  contract 
owners  that  are  unitholders  of  any  separate  account 
for  which  the  Fund  ser\'es  as  a  funding  medium. 

*  As  described  in  the  application,  the  requested 
order  would  revise  the  conditions  in  the  Prior  Order 
to  make  them  more  consistent  with  conditions  in 
recent  similar  orders  granted  bythe  Commission 
and  would  also  make  certain  other  modifications  to 
the  conditions  related  to  disclosure  relief  based 
upon  the  applicants'  unique  management  structure. 
For  Funds  that  were  relying  on  the  Prior  Order, 
applicants  will  provi(^  a  notification  to 
shareholders  that  descrilies  the  principal 
differences  between  the  Prior  Order  and  the 
requested  order. 


voting  securities.  Rule  18f-2  under  the 
Act  provides,  in  relevant  part,  that  each 
series  or  class  of  stock  in  a  series 
company  affected  by  a  matter  must 
approve  the  matter  if  the  Act  requires 
shareholder  approval. 

2.  Form  N-IA  is  the  registration 
statement  used  by  open-end  investment 
companies.  Item  15(a)(3),  of  Form  N-lA 
requires  disclosure  of  the  method  and 
amount  of  the  investment  adviser's 
compensation. 

3.  Rule  20a-l  under  the  Act  requires 
proxies  solicited  with  respect  to  an 
investment  company  to  comply  with 
Schedule  14A  under  the  Exchange  Act. 
Items  22(c)(l)(ii),  22(fc)(l)(iii),  22(c)(8), 
and  22(c)(9)  of  Schedule  14A,  taken 
together,  require  a  proxy  statement  for  a 
shareholder  meeting  at  which  the 
advisory  contract  will  be  voted  upon  to 
include  the  "rate  of  compensation  of  the 
investment  adviser,"  the  "aggregate 
amount  of  the  investment  adviser's 
fees,"  a  description  of  "the  terms  of  the 
contract  to  be  acted  upon."  and,  if  a 
change  in  the  advisory  fee  is  proposed. 

.  the  existing  and  proposed  fees  and  the 
difference  between  the  two  fees. 

4.  Form  N-SAR  is  the  semi-annual 
report  filed  with  the  Commission  by 
registered  investment  companies.  Item 
48  of  Form  N-SAR  requires  investnient 
companies  to  disclose  the  rate  schedule 
for  fees  paid  to  their  investment 
advisers,  including  the  Selected 
Advisers. 

5.  Regulation  S-X  sets  forth  the 
requirements  for  financial  statements 
that  must  be  included  in  investment 
company  registration  statements  and 
shareholder  reports  filed  with  the 
Commission.  Sections  6-07(2)(a).  (b), 
and  (c)  of  Regulation  S-X  require  that 
investment  companies  include  in  their 
financial  statements  information  about 
investment  advisory  fees. 

6.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security,  or  transaction  or  any 
class  or  classes  of  persons,  securities,  or 
transactions  from  any  provision  of  the 
Act,  or  from  any  rule  thereunder,  if  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policies 
and  provisions  of  the  Act.  Applicants 
believe  that  their  requested  relief  meets 
this  standard  for  the  reasons  discussed 
below. 

7.  Applicants  assert  that  shareholders 
are  relying  on  VGI's  experience  to  select 
and  monitor  the  Selected  Advisers  best 
suited  to  achieve  a  Fimd's  investment 
objectives.  Applicants  contend  that  fttim 
the  perspective  of  the  investor,  the  role 
of  the  Selected  Advisers  is  comparable 
to  that  of  individual  portfolio  managers 
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employed  by  investment  advisory  firms. 
Applicants  state  that  requiring 
shareholder  approval  of  the  Selected 
Advisory  Agreements  would  impose 
unnecessary  costs  and  delays  on  the 
Funds,  and  may  preclude  the  Board 
from  acting  in  a  prompt  manner. 
Applicants  note  that  investment 
advisory  agreements  with  Affiliated 
Advisers  would  remain  subject  to 
section  15(a)  of  the  Act  and  rule  18f-2 
thereunder. 

8.  Applicants  assert  that  many 
Selected  Advisers  charge  their 
customers  for  advisory  services 
according  to  a  "posted"  fee  schedule. 
Applicants  state  that  while  Selected 
Advisers  are  willing  to  negotiate  fees 
lower  than  those  posted  in  the  schedule, 
particularly  with  large  institutional 
clients,  they  are  reluctant  to  do  so  when 
the  fees  are  disclosed  to  other 
prospective  and  existing  customers. 
Applicants  submit  that  the  relief  will 
encourage  Selected  Advisers  to  accept 
lower  advisory  fees  from  the  Funds, 
resulting  in  a  direct  benefit  to  Fund 
shareholders. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  followinjg  conditions: 

1.  Unless  a  Fund's  shareholders  have 
previously  approved  the  Fund's  use  of 
a  multi-manager  arrangement  pursuant 
to  the  Prior  Order,  before  a  Fund  may 
rely  on  the  requested  order,  the 
operation  of  the  Fund  in  the  manner 
described  in  the  application  will  be 
approved  by  a  majority  of  the  Fund's 
outstanding  voting  securities  (or,  if  the 
Fund  serves  as  a  funding  medium  for 
any  sub-account  of  a  registered  separate 
account,  pursuant  to  voting  instructions 
provided  by  the  unitholders  of  the  sub- 
account), as  defined  in  the  Act,  or  in  the 
case  of  a  Fund  whose  public 
shareholders  (or,  if  the  Fund  serves  as 

a  funding  medium  for  any  sub-account 
of  a  registered  separate  account,  the 
unitholders  of  the  sub-account) 
purchase  shares  on  the  basis  of  a 
prospectus  containing  the  disclosure 
contemplated  by  condition  3  below,  by 
the  initial  shareholders(s)  (or,  if  the 
Fund  serves  as  a  funding  medium  for 
any  sub-account  of  a  registered  separate 
account,  by  the  initial  unitholder  of  the 
sub-account)  before  the  shares  of  the 
Fund  are  offered  to  the  public. 

2.  Each  Fund  will  operate  as  a 
member  of  The  Vanguard  Group  of 
Investment  Companies  with 
"internalized"  corporate  management 
and  distribution  services  provided  on  an 
"at  cost"  basis. 

3.  Each  Fund  will  disclose  in  its 
prospectus  the  existence,  substance,  and 


effect  of  any  order  granted  pursuant  to 
the  application.  In  addition,  each  Fund 
will  hold  itself  out  to  the  public  as 
employing  the  management  structure 
described  in  the  application.  Each 
Fund's  prospectus  will  prominently 
disclose  that  VGI  has  the  ultimate 
responsibility  (subject  to  oversight  by 
the  Board)  to  oversee  the  Selected 
Advisers  and  recommend  their  hiring, 
termination,  and  replacement. 

4.  Within  90  days  of  the  hiring  of  any 
new  Selected  Adviser  for  any  fund,  VGI 
will  furnish  to  the  applicable  Fund's 
shareholders  (or  if  the  Fund  serves  as  a 
funding  medium  for  any  sub-account  of 
a  registered  separate  account,  the 
unitholders  of  the  sub-account)  all 
information  about  the  new  Selected 
Adviser  that  would  be  included  in  a 
proxy  statement,  except  as  modified  by 
the  order  to  permit  Aggregate  Fee 
Disclosure.  This  information  will 
include  Aggregate  Fee  Disclosure  and 
any  change  in  such  disclosure  caused  by 
the  addition  of  a  new  Selected  Adviser. 
To  meet  this  obligation,  VGI  will 
provide  shareholders  (or  if  the  Fund 
serves  as  a  funding  medium  for  any  sub- 
account of  a  registered  separate  account, 
the  unitholders  of  the  sub-account)  of 
the  applicable  Fund  an  information 
statement  meeting  the  requirements  of 
Regulation  14C,  Schedule  14C.  and  Item 
22  of  Schedule  14A  under  the  Exchange 
Act,  except  as  modified  by  the  order  to 
permit  Aggregate  Fee  Disclosure. 

5.  A  Fund  will  not  enter  into  an 
advisory  agreement  with  any  Affiliated 
Adviser  without  that  agreement, 
including  the  compensation  to  be  paid 
thereunder,  being  approved  by  the 
Fund's  shareholders  (or  if  the  Fund 
serves  as  a  funding  medium  for  any  sub- 
account of  a  registered  separate  account, 
pursuant  to  voting  instructions  provided 
by  the  unitholders  of  the  sub-account). 

6.  At  all  times,  a  majority  each  Fund's 
Board  will  be  Independent  Trustees, 
subject  to  the  suspension  of  this 
requirement  for  the  death, 
disqualification  or  bona  fide  resignation 
of  trustees  as  provided  in  rule  lOe-1 
under  the  Act,  and  the  nomination  of 
new  or  additional  Independent  Trustees 
will  be  at  the  discretion  of  the  then- 
existing  Independent  Trustees. 

7.  When  a  change  in  a  Selected 
Adviser  is  proposed  for  a  Fund  with  an 
Affiliated  Adviser,  the  Fund's  Board, 
including  a  majority  of  the  Board's 
Independent  Trustees,  will  make  a 
separate  finding,  reflected  in  the 
affected  Fund's  Board  minutes,  that  the 
change  is  in  the  best  interests  of  the 
Fund  and  its  shareholders  (or  if  the 
Fund  serves  as  a  funding  medium  for 
any  sub-account  of  a  registered  separate 
account,  the  best  interests  of  the  Fund 


and  unitholders  of  any  such  sub- 
account), and  does  not  involve  a  conflict 
of  interest  from  which  VGI  or  the 
Affiliated  Adviser  derives  an 
inappropriate  advantage. 

8.  VGI  will  provide  general 
management  services  to  the  Funds, 
including  overall  supervisory 
responsibility  for  the  general 
management  and  investment  of  each 
Fund,  and,  subject  to  review  and 
approval  by  each  Board,  will:  (a)  Set  the 
Funds'  overall  investment  strategies;  (b) 
evaluate,  select  and  recommend 
Selected  Advisers  to  manage  all  or  part 
of  a  Fund's  assets;  (c)  monitor  and 
evaluate  the  performance  of  Selected 
Advisers;  (d)  implement  procedures 
reasonably  designed  to  ensure  that  the 
Selected  Advisers  comply  with  the 
Funds'  investment  objectives,  policies 
and  restriction;  and  (e)  allocate  and, 
when  appropriate,  reallocate  a  Fimd's 
assets  among  Selected  Advisers. 

9.  No  trustee  or  officer  of  a  Trust,  or 
director  or  officer  of  VGI  will  own 
directly  or  indirectly  (other  than 
through  a  pooled  investment  vehicle 
that  is  not  controlled  by  that  trustee, 
director,  or  officer),  any  interest  in  a 
Selected  Adviser  or  Affiliated  Adviser, 
except  for:  (a)  Ownership  of  interests  in 
VGI  or  any  entity  that  controls,  is 
controlled  by,  or  is  under  common 
control  with  VGI;  or  (b)  ownership  of 
less  than  1%  of  the  outstanding 
securities  of  any  class  of  equity  or  debt 
of  a  publicly-traded  company  that  is 
either  a  Selected  Adviser  or  Affiliated 
Adviser  or  an  entity  that  controls,  is 
controlled  by,  or  is  under  common 
control  with  a  Selected  Adviser  or 
Affiliated  Adviser. 

10.  Each  Fund  will  disclose  in  its 
registration  statement  the  Aggregate  Fee 
Disclosure. 

11.  Any  person  who  acts  as  legal 
counsel  for  the  Board's  Independent 
Trustees  must  be  independent  legal 
counsel  as  defined  in  rule  0-1  (a)(6) 
under  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  03-14046  Filed  6-3-03;  d:45  am] 

SLUNG  COOE  M10-01-M 


Federal  Register /Vol.  68,  No.  107 /Wednesday,  June  4,  2003 /Notices 


33541 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  10-26063;  81 2-1 2972] 

Societe  Generate,  et  ai.;  Notice  of 
Application 

May  29,  2003.  - 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission") 
ACTION:  Notice  of  application  for  an 
order  under  section  12(d){l)(J)  of  the 
Investment  Company  Act  of  1940 
("Act")  for  an  exemption  from  section 
12(d)(l)(F)(ii)  of  the  Act.  under  section 
6(c)  of  the  Act  for  an  exemption  from 
section  12(d)(3)  of  the  Act  and  section 
14(a)  of  the  Act,  and  under  sections  6(c) 
and  1 7(b)  of  tlje  Act  for  an  exemption 
from  section  1 7(a)  of  the  Act. 

SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  that  would  (a)  permit 
certain  existing  and  future  registered 
closed-end  investment  companies  (each, 
an  "SG  Trust,"  and  collectively  "SG 
Trusts")  that  are  sponsored  by  SG 
Cowen  Securities  Corporation  ("SG 
Cowen"),  or  any  entity  controlling, 
controlled  by  or  under  common  control 
with  SG  Cowen,  to  offer  and  sell  shares 
to  the  public  with  a  sales  load  that 
exceeds  the  limit  in  section  12(d)(1)(F); 

(b)  permit  the  SG  Trusts  to  purchase 
certain  securities  from  Societe  Generale 
("SG  Paris")  or  other  issuers  that  are 
involved  in  securities-related  activities; 

(c)  exempt'the  SG  Trusts  from  the  initial 
net  worth  requirements  of  section  14(a); 

(d)  permit  S^  Cowen  to  deposit  with 
^ach  SG  Trust  the  components  of  that 
SG  Trust's  portfolio;  and  (e)  permit  SG 
Paris  to  write  certain  put  or  index 
options  deposited  with  an  SG  Trust  and 
to  make  payments  pursuant  to  the  terms 
of  such  options  to  the  SG  Trust,  and  to 
purchase  and  exercise  certain  call 
options  from  the  SG  Trust. 
APPLICANTS:  SG  Paris,  SG  Cowen,  and 
SG  Cowen  Principal  Protection  Trust  I 
("SG  Trust  I"). 

FILING  DATES:  The  application  was  filed 
on  May  9,  2003,  and  amended  on  May 
22, 2003. 

HEARING  OF  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  ]he  Commission 
by  5:30  p.m.  on  June  23,  2003,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 


the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Applicants:  SG  Cowen  and 
SG  Trust  I,  1221  Avenue  of  the 
Americas,  New  York,  New  York  10020; 
SG  Paris,  29,  Boulevard  Haussihann, 
75009  Paris,  France. 

FOR  FURTHER  INFORMATION  CONTACT:  Jaea 
F.  Hahn,  Senior  Counsel,  at  (202)  942- 
0614,  or  Michael  W.  Mundt,  Senior 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102  (tel.  202-942-8090). 

Applicants'  Representations . 

1.  Each  SG  Trust  will  be  organized  as 
a  limited  life  grantor  trust  under 
Delaware  law  and  registered  under  the 
Act  as  a  closed-end  management 
investment  company.  SG  Cowen.  or  an 
entity  controlling,  controlled  by  or 
under  common  control  with  SG  Cowen, 
will  serve  as  sponsor  to  GS  Trust  I  and 
all  future  SG  Trusts. i  No  SG  Trust  will 
have  a  separate  investment  adviser,  but 
each  will  be  managed  by  a  board  of 
trustees  ("Board")  consisting  of  three  or 
more  trustees,  a  majority  of  whom  are 
not  interested  persons,  as  defined  in 
section  2(a)(19)  of  the  Act,  of  the  SG 
Trust  or  SG  Cowen  ("Independent 
Trustees").  A  Commercial  banker  trust 
company,  unaffiliated  with  SG  Cowen 
and  qualified  to  serve  as  a  trustee  under 
the  Trsut  Indentiire  Act  of  1939,  will 
serve  as  administrator  to  each  SG  Trust 
to  carry  out  the  day-to-day 
administration  of  that  SG- Trust.  SG 
Cowen  will  serve  as  principal 
underwriter,  as  defined  in  section 
2(a){29)  of  the  Act,  of  the  shares  issued 
by  SG  Trust  I.  Future  SG  Trusts  may 
employ  different  principal  underwriters. 
The  investment  objectives  of  each  SG 
Trust  will  be  to  preserve  the  initial 
capital  of  investors  at  maturity  of  the  SG 
Trust,  while  also  giving  investors  the 
opportunity  to  participate  in  a  possible 
increase  in  the  value  of  a  securities 


market  index  during  the  term  of  the 
investment. 

2.  SG  Cowen  is  a  broker-dealer 
registered  with  the  Commission  under 
the  Securities  Exchange  Act  of  1934  and 
is  a  member  of  the  National  Association 
of  Securities  Dealers.  Inc.  ("NASD").  SG 
Paris  is  a  French  limited  liability 
company,  registered  in  France  and 
having  the  status  of  a  bank.  SG  Cowen 
and  SG  Paris  are  part  of  the  Societe 
Generale  Group  (the  "Group"),  an 
international  banking  and  financial 
services  group  based  in  France  that 
includes  approximately  300  French  and 
foreign  banking  and  non-banking 
companies. 

3.  Before  an  SG  Trust  begins 
operations,  SG  Cowen  will  purchase 
units  of  the  Nasdaq- 100  Trust 
("QQQ")."  securities  issued  by  another 
ETF.  or  securities  issued  by  one  or  more 
other  issuers  not  registered  or  required 
to  be  registered  as  an  investment 
company,  such  as  an  operating 
company '  (these  securities  are 
collectively  referred  to  as  "Reference 
Securities").  SG  Cowen  will  purchase 
the  Reference  Securities  on  the  open 
•market  at  their  market  price  at  the  time 
of  purchase  ("Purchase  Price").  In 
addition,  the  Bo2u-d  of  an  SG  Trust  will 
employ  an  unaffiliated  agent 
("Independent  Agent")  to  solicit 
competitive  offers  from  at  least  three 
imaffiliated  third  party  derivatives 
dealers  and  SG  Paris  to  sell  to  SG 
Cowen  over-the-counter  put  options  on 
the  Reference  Securities  ("Portfolio 
Puts").-*  The  strike  price  of  each 
Portfolio  Put  will  equal  the  Purchase 
Price.  The  Independent  Agent  will  also 
solicit  competitive  bids  from  at  least 
three  Unaffiliated  Bidders  and  SG  Paris 
to  purchase  from  SG  Cowen  over-the- 
counter  call  options  on  the  Reference 
Securities  ("Portfolio  Calls")  at  the  same 


'  SG  Trust  I  is  currently  the  only  existing  SG 
Trust  intending  to  rely  on  the  requested  order.  Anv 
other  existing  and  future  entity  that  relies  on  the 
order  will  comply  with  the  terms  and  conditions  of 
ihe  application. 


^  QQQ  are  units  of  an  exchange-traded  fund 
CETF").  An  ETF  is  an  investment  company  that  is 
registered  under  the  Act  as  an  open-end 
management  investment  company  or  unit 
investment  trust  ("UIT")  and  that  has  received 
certain  exemptive  relief  in  order  that  its  securities 
may  be  traded  at  "negotiated  prices'"  on  a  national 
securities  exchange  in  Ihe  same  manner  as  other 
equity  securities. 

'  Issuers  will  not  include  entities  that  rely  on  ' 
sections  3(c)0 )  or  3(c)(  7)  of  the  Act. 

^The  derivatives  dealers  will  consist  of  major 
broker-dealers  and/or  financial  institutions  thft  are 
in  the  business  of  making  bids  or  offers  on 
Derivatives  (as'defined  below)  and  that  are  not 
afniiated  persons,  promoters  or  principal 
underwriters  of  an  SG  Trust,  or  affiliated  persons 
of  such  persons  ("Unaffiliated  Bidders").  The 
Independent  Agent  will  solicit  offers  only  from 
derivatives  dealers  with  a  credit  rating  of  A  or  better 
by  S&P  and  A2  or  better  by  Moodys'  and  that  are 
subject  to  bankruptcy-  or  insolvency  laws  providing 
exemptions  from  any  automatic  stay  imposed  under 
those  laws  to  the  extent  necessary  to  permit  the 
liquidation  of  the  Portfolio  Puts  and  Index  Options 
(as  defined  below). 
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strike  price.  Because  the  sale  price  of 
the  Portfolio  Calls  should  exceed  the 
purchase  price  of  the  Portfolio  Puts,  an 
amount  of  cash  will  be  generated  ("Net 
Premium")  which  SG  Cowen  will  use  to 
purchase  over-the-counter  cash-settled 
options  tied  to  the  performance  of  a 
securities  market  index  ("Index 
Options")."*  The  Independent  Agent  will 
also  solicit  competitive  offers  from  at 
least  three  Unaffdiated  Bidders  and  SC 
Paris  to  sell  these  Index  Options  to  SG 
Cowen.  The  Portfolio  Puts,  Portfolio 
Calls  and  Index  Options  (collectively, 
the  "Derivatives")  will  be  European- 
style  options,  and  will  all  expire  on  the 
same  day  ("Termination  Date"). 

4.  The  Independent  Agent  will  solicit 
bids  or  offers  for  each  Derivative 
pursuant  to  procedures  adopted  by  the 
Board  and  communicated  to  the 
Independent  Agent  as  set  forth  in 
condition  1  below.  No  bidder,  including 
SG  Paris,  will  have  access  to  any  bids 
until  after  the  respective  Derivatives 
have  been  purchased  or  sold.  SG  Cowen 
may  not  purchase  a  Portfolio  Put  or 
Index  Option  from  or  sell  a  Portfolio 
Call  to  SG  Paris  on  behalf  of  an  SG  Trust 
unless  two  bona  fide  bids  have  been 
received  for  the  relevant  Derivative  from 
Unafhliated  Bidders.  The  purchase  or 
sale  of  a  Derivative  in  a  transaction  with 
SG  Peiris  will  be  subject  to  approval  by 
the  Board,  including  a  majority  of 
Independent  Trustees. 

5.  SG  Cowen  will  deposit  with  each 
relevant  SG  Trust  the  Reference 
Securities,  the  obligations  under  the 
Portfolio  Calls,  the  Portfolio  Puts,  the 
Index  Options,  and  an  amount  of  cash 
for  operational  expenses  (collectively, 
the  "Portfolio").  Except  in  the  event  of 
the  bankruptcy  or  insolvency  of  the 
writer  of  a  Portfolio  Put  or  Index 
Option,  the  SG  Trust  will  hold  each 
component  of  the  Portfolio  until  the 
Termination  Date.  Certain  future  SG 
Trusts  may  also  hold  a  separate 
guarantee  of  principal  provided  by  a 
bank  or  insurance  company  that  would 
provide  additional  protection  in  the 
event  that  a  writer  of  a  Portfolio  Put 
defaulted.** 


'The  Index  options  may  be  based  on  indices  that 
are  broad-based,  narrow-based,  sector  specific, 
customized,  or  based  on  the  performance  of  a  single 
security.  The  value  of  any  index  will  be  publicly 
disseminated  throughout  the  trading  day  on  each 
day  that  the  American  Stock  Exchange  ("AMEX") 
is  open  for  normal  trading. 

*■  No  guarantee  would  be  purchased  from  an 
affiliate  of  SC  Cowen  unless  applicants  first 
obtained  a  separate  order  of  exemption  permitting 
such  a  purchase,  the  Commission  issued  one  or 
more  exemptive  rules  that  would  permit  such  a 
purchase,  or  the  guarantee  were  structured  in  a 
manner  that  complied  with,  among  other  things,  the 
then-current  interpretations  of  the  Commission  and 
its  staff  regarding  sections  12(d)(3)  and  17(a)  of  the 
Act. 


6.  During  the  initial  offering,  shares  of 
an  SG  Trust  ("Shares")  will  be  sold  to 
the  public  at  a  price  equal  to  the  net 
asset  value  per  share,  as  determined  by 
or  under  the  direction  of  the  Board,  plus 
a  sales  load  and  an  amount  intended  to 
compensate  SG  Cowen  for  the 
organizational  expenses  of  the  relevant 
SG  Trust.  ^  Shares  will  be  listed  on  the 
AMEX,  and  will  subsequently  trade  at 
market  prices.  Applicants  state  that  the 
secondary  market  value  of  the  Shares  is 
expected  to  depend  primarily  on  market 
interest  rates,  market  volatility,  and  the 
value  of  the  Index  Options.  Each  SG 
Trust  will  calculate  the  net  asset  value 
of  its  Shares  on  a  weekly  basis  in 
accordance  with  procedures  adopted  by 
the  Board. 

7.  Applicants  state  that  an  SG  Trust 
will  protect  principal  primarily  through 
the  use  of  the  Portfolio  Puts.  Applicants 
indicate  that  the  combination  of  the 
Portfolio  Puts  and  Portfolio  Calls  will 
effectively  eliminate  any  possibility  of 
gain  or  loss  on  the  Reference  Securities. 
Applicants  state  that  the  potential 
return  on  the  investment  in  an  SG  Trust 
is  therefore  derived  solely  from  the 
performance  of  the  Index  Options. 
Applicants  believe  that  structuring  the 
SG  Trusts  in  this  manner  will  offer 
investors  certain  advantages  over  other 
types  of  principal  protected  products, 
including  certain  tax  and  performance 
benefits. 

Applicants'  Legal  Analysis 

A.  Section  12(d)(1)  of  the  Act 

1.  Section  12(d)(1)(A)  of  the  Act 
provides  that  no  registered  investment 
company  may  acquire  securities  of 
another  investment  company  if  those 
securities  represent  more  than  3%  of  the 
acquired  company's  total  outstanding 
voting  stock,  more  than  5%  of  the 
acquiring  company's  total  assets,  or  if 
the  securities,  together  with  the 
securities  of  any  other  required 
investment  companies,  represent  more 
than  10%  of  the  acquiring  company's 
total  assets.  Section  12(d)(1)(F)  of  the 
Act  provides  that  section  12(d)(1)  does 
not  apply  to  an  acquiring  company  if 
the  company  and  its  affiliated  persons 
own  no  more  than  3%  of  an  acquired 
company's  total  outstanding  securities, 
provided  that,  among  other  provisions. 


'  SG  Cowen  will  retain  a  portion  of  the  Net 
Premium  as  compensation  for  organizing, 
structuring,  and  paying  the  operational  expenses  of 
an  SG  Trust.  In  addition,  the  Portfolio  will  include 
an  amount  of  cash  to  be  periodically  disbursed  to 
SC  Cowen  to  cover  structuring,  organization  and 
ongoing  expenses  of  the  SG  Trust.  Any  expenses  in 
excess  of  the  cash  amount  will  be  borne  by  SG 
Cowen;  any  cash  in  excess  of  the  actual  expenses 
will  be  retained  by  SG  Cowen.  These  expenses  will 
be  disclosed  in  advance  in  the  prospectus  for  each 
SG  Trust. 


the  acquired  company  does  not  impose 
a  sales  load  of  more  than  1.5%.  Section 
12(d)(l)(J)  of  the  Act  provides  that  the 
Commission  may  exempt  persons  or 
transactions  from  any  provision  of 
section  12(d)(1),  if  and  to  the  extent  that 
such  exemption  is  consistent  with  the 
public  interest  and  the  protection  of 
investors. 

2.  An  SG  Trust  will  invest  in  shares 
of  QQQs  or  other  ETFs  in  reliance  on 
section  12(d)(1)(F).  Applicants  reqoest 
an  exemption  under  section  12(d)(l)(J) 
from  section  12(d)(l)(F)(ii)  so  that  the 
SG  Trusts  may  offer  shares  to  the  public 
with  a  sales  load  that  exceeds  1.5%. 
Applicants  have  agreed,  as  a  condition 
to  the  requested  relief,  that  any  sales 
charges  and/or  service  fees  with  respect 
to  shares  of  any  SG  Trust  will  not 
exceed  the  limits  set  forth  in  rule  2830 
of  the  NASD  Conduct  Rules  applicable 
to  a  fund  or  funds.  Applicants  believe     ' 
that  it  is  appropriate  to  apply  the 
NASD's  rule  to  the  proposed 
arrangement  instead  of  the  sales  load 
limitation  in  section  12(d)(l)(F)(ii) 
because  the  aggregate  sales  charges 
would  not  exceed  the  limit  that 
otherwise  lawfully  could  be  charged  at 
any  single  level.  Applicants  assert  that 
the  NASD's  rule  more  accurately  reflects 
today's  regulatory  environment  with 
respect  to  the  methods  by  which 
investment  companies  finance  sales 
expenses. 

B.  Section  1 2(d)(3)  of  the  Act. 

1.  Section  12(d)(3)  of  the  Act 
generally  prohibits  a  registered 
investment  company  from  acquiring  any 
security  issued  by  any  person  who  is  a 
broker,  dealer,  investment  adviser,  or 
engaged  in  the  business  of  underwriting. 
Rule  12d3-l  under  the  Act  exempts 
certain  transactions  from  the  prohibition 
of  section  12(d)(3)  if  certain  conditions 
are  met.  One  of  these  conditions,  set 
forth  in  rule  12d3-l(c),  provides  that 
the  exemption  provided  by  the  rule  is 
not  available  when  the  issuer  of  the 
securities  is  the  investment  adviser, 
promoter,  or  principal  underwriter  of 
the  investment  company,  or  an  affiliated 
person  of  those  entities.  In  addition, 
rule  12d3-l (b)(3)  does  not  permit  a 
registered  investment  company  to  invest 
more  than  five  percent  of  the  value  of 
its  total  assets  in  securities  of  an  issuer 
that  derived  more  than  15%  of  its  gross 
revenues  from  securities  related 
activities.  Section  6(c)  of  the  Act 
authorizes  the  Commission  to  exempt 
any  person  or  transaction  from  any 
provision  of  the  Act  to  the  extent  that 
such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
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intended  by  the  policies  and  provisions 
of  the  Act. 

2.  Applicants  state  that  because  SG 
Pairs  is  an  affiliated  person  of  SG 
Cowen,  a  promoter  of  the  SG  Trust,  the 
exemption  afforded  by  rule  12d3-l 
would  not  be  available  to  an  SG  Trust 
with  respect  to  the  purchase  of  Portfolio 
Puts  and/or  Index  Options  from  SG 
Paris  at  the  time  SG  Cowen  deposits  the 
Portfolio  into  an  SG  Trust.  Applicants 
also  state  that  it  is  possible  that  the 
Index  Options  or  the  Portfolio  Puts  may 
represent  more  than  five  percent  of  the 
value  of  the  total  assets  of  an  SG  Trust. 
Applicants  request  an  exemption  under 
section  6(c)  from  section  12(d)(3)  to  the 
extent  necessary  to  permit  SG  Cowen  to 
make  the  initial  deposit  of  Portfolio  Puts 
and  Index  Options  into  each  SG  Trust. 

3.  Applicants  state  that  section 
12(d)(3)  was  intended  to  prevent 
investment  companies  form  exposing 
their  assets  to  the  entrepreneurial  risks 
of  securities  related  businesses  and  to 
prevent  reciprocal  practices  between 
investment  companies  and  securities 
related  businesses.  Applicants  assert 
that  the  SG  Trusts'  holdings  of  Portfolio 
Puts  and  Index  Options  will  not  raise 
these  concerns.  Applicants  state  that 
neither  the  Portfolio  Puts  nor  the  Index 
Options  will  subject  an  SG  Trust  to  the 
entrepreneurial  risks  of  an  investment 
in  a  general  partnership  interest  in  a 
securities  related  issuer.  In  addition. 
Applicants  assert  that  there  will  be  no 
conflicts  of  interest  or  potential  for 
reciprocal  practices  because  the 
Portfolio  Puts  and  Index  Options  will  be 
purchased  from  the  derivatives  dealer 
offering  the  best  value  on  the  Portfolio 
Puts  and  Index  Options,  and  the 
Portfolio  Puts  and  Index  Options  will  be 
deposited  with  an  SG  Trust  before  sales 
of  an  SG  Trust's  Shares  are  effected.  In 
addition,  each  SG  Trust  will  have  a 
fixed  portfolio. 

C  Section  14(a)  of  the  Act 

1.  Section  14(a)  of  the  Act  requires,  in 
pertinent  part,  that  a  registered 
investment  company  have  a  net  worth 
of  at  least  $100,000  before  making  any 
public  offering  of  its  shares.  The 
purpose  of  section  14(a)  is  to  ensure  that 
investment  companies  are  adequately 
capitalized  prior  to  or  simultaneously 
with  the  sale  of  thefr  securities  to  the 
public.  Rule  14a-3  imder  the  Act 
exempts  from  section  14(a)  UITs  that 
meet  certain  conditions  in  recognition 
of  the  fact  that  once  the  tmits  are^old, 
a  Urr  requires  much  less  commitment 
on  the  part  of  the  sponsor  than  does  a 
management  investment  company.  Rule 
14a-3  provides  that  a  UIT  investing  in 
eligible  trust  securities  shall  be  exempt 
from  the  net  worth  requirement. 


provided  that  the  UIT  holds  at  least 
$100,000  of  eligible  trust  securities  at 
the  commencement  of  a  public  offering. 
2.  Applicants  request  an  order  under 
section  6(c)  exempting  the  SG  Trusts 
frt}m  the  requirements  of  section  14(a), 
provided  that  each  SG  Trust  complies 
with  all  conditions  of  rule  14a-3  under 
the  Act,  other  than  the  condition  that  all 
portfolio  investments  be  limited  to 
"eligible  trust  securities."  Applicants 
assert  that  while  each  SG  Trust  will  be 
registered  as  a  closed-end  management 
investment  company,  the  SG  Trusts  will 
have  the  characteristics  of  UITs. 
Investors  in  an  SG  Trust,  like  investors 
in  a  UIT,  will  not  be  purchasing 
interests  in  a  managed  pool  of 
securities,  but  rather  in  a  fixed  portfolio. 
Applicants  believe  therefore,  that  there 
will  be  no  need  for  an  ongoing 
commitment  on  the  part  of  the 
underwriter. 

D.  Section  1 7(a)  of  the  Act 

1.  Section  17(a)(1)  and  (2)  of  the  Act 
generally  prohibit  the  promoter  or 
principal  underwriter,  or  any  affiliated 
person  of  the  promoter  or  principal 
undervyo-iter,  of  a  registered  investment 
compciny,  acting  as  principal, 
knowingly -to  sell  or  purchase  any 
security  or  other  property  to  or  from 
such  investment  company.  Section  1 7(b) 

^  of  the  Act  authorizes  the  Commission  to 
exempt  a  proposed  transaction  from  the 
terms  of  section  17(a)  if  evidence 
establishes  that  the  terms  of  the 
proposed  transaction  are  reasonable  and 
fair  and  do  not  involve  overreaching, 
and  the  proposed  transaction  is 
consistent  with  the  policies  of  the 
registered  investment  company 
involved  and  the  purposes  of  die  Act. 

2.  Applicants  assert  that  section  17(a) 
precludes:  (a)  An  SG  Trust  from 
purchasing  a  Portfolio  from  SG  Cowen; 
(b)  SG  Paris  from  making  payments 
imder  the  PortTolio  Puts  and  Index 
Options  and/or  exercising  the  Portfolio 
Calls  upon  the  termination  of  any  SG 
Trust;  (c)  SG  Paris  from  purchasing  the 
Portfolio  Calls,  and  (d)  SG  Paris  from 
■writing  the  Portfolio  Puts  and  Index 
Options  deposited  with  any  SG  Trust. 
Applicants  request  an  exemption  under 
sections  6(c)  and  1 7(b)  to  permit  each  of 
these  proposed  transactions. 

3.  Applicants  assert  that  given  the 
static  nature  of  the  Portfolio,  any 
overreaching  by  SG  Paris  would  reduce 
the  returns  that  an  SG  Trust  is  able  to 
offer  shareholders  and  would  make  the 
SG  Trusts  a  relatively  less  attractive 
alternative  to  competing  products. 
Applicants  note  that  they  are  only 
seeking  relief  with  respect  to  the  initial 
purchase  of  and  deposit  of  the 
underlying  securities  (and  the  sale  of 


the  Portfolio  Calls  and  deposit  of  the 
obligations  under  the  Portfolio  Calls) 
and  the  exercise  of  the  Derivatives  upon 
the  termination  of  the  SG  Trust,  and  not 
with  respect  to  an  ongoing  course  of 
business.  Consequently,  the  terms  of  the 
components  of  the  Portfolio  and  of  their 
purchase  will  be  fully  disclosed  to 
potential  investors  prior  to  their  making 
an  investment  decision.  Applicants  also 
state  that  since  there  are  relatively  few 
equity  derivatives  dealers  that  can  write 
instruments  such  as  the  Derivatives  and 
since  SG  Paris  is  one  of  the  largest 
participants  in  that  market,  the 
requested  relief  will  help  promote 
competition  and  allow  the  SG  Trusts  to 
obtain  more  favorable  terms  on  the 
various  Derivatives. 

4.  Applicants  also  assert  that  SG 
Cowen  will  purchase  Portfolio  Puts  and 
Index  Options  from  SG  Paris  and  sell 
Portfolio  Calls  to  SG  Paris  only  if  the 
value  offered  by  SG  Paris  on  the 
relevant  Derivative  is  more  favorable 
than  the  value  offered  by  Unaffiliated 
Bidders.  Applicants  state  that  the 
proposed  bidding  procedures  for 
Derivatives  will  be  designed  to  ensure 
that  the  bidding  or  offering  process  with 
respect  to  a  Derivative  is  conducted  in 
a  neutral  manner.  Applicants  state  that 
the  Group's  roles  as  sponsor,  principal 
underwriter,  and  bidder/offeror  for  the 
Derivatives  will  not  give  it  an  advantage 
in  structuring  the  Derivatives  or 
assessing  their  value^  Applicants  state 
that  the  participants  in  the  over-the- 
counter  options  markets  are  various 
sophisticated,  established,  well- 
capitalized  financial  institutions 
including  major  investment  banking 
firms,  money  center  banks,  insurance 
companies,  and  their  affiliates,  all  of 
which  employ  similar  valuation  models 
and  technology  to  price  options. 
Furthermore,  applicants  state  that 
prospective  bidders  will  have  a  copy  of 
an  SG  Trust's  prospectus  and  a  draft  of 
the  relevant  Derivative  a  reasonable 
amount  of  time  prior  to  the  day  the  final 
bids  are  due.  Applicants  assert  that  the 
Portfolio  Puts  and  Portfolio  Calls  are 
typical  over-the-counter  options,  and 
although  the  Index  Options  will  not  be 
typical  over-the-counter  options,  they 
will  not  be  of  such  a  customized  nature 
as  to  make  it  unlikely  for  other  broker- 
dealers  or  financial  institutions  to 
submit  offers.  The  form  of  each 
Derivative  will  be  similar  to  other  types 
of  Derivatives  used  in  privately 
negotiated  transactions,  and  since  all  of 
the  Derivatives'  terms  will  have  been 
set.  other  than  price,  applicants  assert 
that  the  bidding/offering  procedure  has 
been  made  as  simple  as  possible. 
Accordingly.^  applicants  state  that  the 


33544 


Federal  Register /Vol.  68,  No.  107 /Wednesday.  June  4,  2003 /Notices 


notice  period  and  information  provided 
in  the  bidding/offering  process  should 
be  sufficient  to  ensure  competitive,  bona 
fide  bids/offers. 

5.  Applicants  believe  that  the 
safeguards  set  forth  in  the  application 
are  sufficient  to  ensure  that  neither  SG 
Cowen  nor  SG  Paris  will  be  able  to 
overreach  any  SG  Trust  to  the  detriment 
of  that  SG  Trust  or  its  shareholders,  and 
that  the  proposed  transactions  will  be 
reasonable  and  fair,  consistent  with  the 
general  policy  of  the  relevant  SG  Trust, 
and  consistent  with  the  general 
purposes  of  the  Act.  Applicants  also 
submit  that  the  requested  relief  is 
necessary  and  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1 .  Prior  to  recommending  to  the  Board 
that  an  SG  Trust  purchase  a  Portfolio 
Put  or  Index  Option  from  or  sell  a 
Portfolio  Call  to,  SG  Paris,  an 
Independent  Agent  will  conduct  a 
competitive  bidding  process  in  which 
the  Independent  Agent  solicits  bids  or 
offers  on  each  type  of  Derivative  form  at 
least  three  Unaffiliated  Bidders.  At  a 
reasonable  amount  of  time  prior  to  the 
date  bids  are  to  be  submitted,  the 
Independent  Agent  will  solicit  bids  by 
supplying  prospective  bidders  with  a 
bid  invitation  letter  that  includes  any 
requirement  for  the  bidder  to  include 
audited  financial  statements  in  the  SG 
Trust's  registration  statement,  a  copy  of 
the  draft  prospectus  of  the  SG  Trust,  and 
a  draft  of  the  terms  of  the  relevant 
Derivative.  No  bidder,  including  SG 
Paris,  will  have  access  to  any  bids  until 
after  the  respective  Derivatives  have 
been  purchased  or  sold.  An  SG  Trust 
may  not  purchase  a  Portfolio  Put  or 
Index  Option  from  or  sell  a  Portfolio 
Call  to  SG  Paris  unless  two  bona  fide 
bids  have  been  received  for  the  relevant 
Derivative  from  Unaffiliated  Bidders. 

2.  If  the  Independerft  Agent 
recommends  that  the  Board  approve  the 
purchase  or  sale  of  a  Derivative  in  a 
transaction  with  SG  Paris,  the 
Independent  Agent  must  provide  the 
Board  with  an  explanation  of  the  basis 
for  its  recommendation  and  a  summary 
of  the  material  terms  of  any  bids  that 
were  rejected. 

3.  The  Board  will  represent  an  SG 
Trust  in  any  negotiations  relating  to  a 
Derivative  purchased  from  or  sold  to  SG 
Paris,  including  the  negotiation  of  the 
final  terms  of  the  Derivative  and  any 
negotiations  with  SG  Paris  in 


conjunction  with  a  default  on  a 
Derivative. 

4.  The  purchase  or  sale  of  a  Derivative 
in  a  transaction  with  SG  Paris  will  be 
subject  to  approval  by  the  Board, 
including  a  majority  of  Independent 
Trustees,  who  will  determine  that  the 
purchase  or  sale  of  the  Derivative  is  in 
the  best  interests  of  the  SG  Trust  and  its 
shareholders  and  meets  the  standards 
specified  in  section  17(b)  of  the  Act.  In 
considering  the  purchase  and  sale  of  the 
Derivatives,  the  Board  will  determine 
that  (a)  the  offer  price  on  a  Portfolio  Put 
and  the  bid  price  on  a  Portfolio  Call  will 
maximize  the  Net  Premium,  and  (b)  the 
offer  price  on  an  Index  Option  will 
maximize  the  return  to  the  SG  Trust.  In 
the  event  that  SG  Paris  and  an 
Unaffiliated  Bidder  both  submit  the  best 
bid  for  a  particular  Derivative,  the 
bidders  will  be  permitted  to  submit 
another  bid.  If  the  bids  are  still  the 
same,  the  relevant  Derivative  will  not  be 
purchased  from  or  sold  to  SG  Paris, 
except  as  described  below.  Under 
normal  circumstances,  the  Board  will 
approve  the  purchase  of  the  Portfolio 
Put  and  the  sale  of  the  Portfolio  Call  to 
the  bidders  offering  the  best  price  on 
each.  However,  to  avoid  potential 
adverse  tax  consequences,  the  Portfolio 
Call  will  not  be  sold  to  the  same  entity 
from  which  the  Portfolio  Put  is 
purchased.  Accordingly,  if  the  same 
bidder  offers  the  best  price  on  both  the 
Portfolio  Call  and  the  Portfolio  Put,  the 
Board  will  consider  the  second  most 
favorable  bids  on  both  the  Portfolio  Call 
and  Portfolio  Put,  and  select  the 
Derivatives  that  would  maximize  the 
Net  Premium.  In  the  event  that  the  next 
best  bid  on  either  the  Portfolio  Call  or 
Portfolio  Put  would  generate  an 
identical  Net  Premium  and  SG  Paris  has 
offered  the  next  best  bid  on  either  the 
Portfolio  Call  or  Portfolio  Put,  the  Board 
will  approve  the  purchase  of  the 
Portfolio  Put  from  or  sale  of  the 
Portfolio  Call  to  the  Unaffiliated  Bidder. 
All  Board  findings  relating  to  the 
purchase  and  sale  of  the  Derivatives, 
and  the  basis  for  the  findings,  will  be 
reflected  in  the  Board  minutes.  The 
terms  of  the  Derivatives  will  not  be 
subject  to  any  material  modification 
without  the  approval  of  the  Board, 
including  a  majority  of  the  Independent 
Trustees,  after  the  purchase  and  sale  of 
the  Derivatives  have  been  approved. 

5.  SG  Paris  will  not  purchase  or  sell 
a  Derivative  to  an  SG  Trust  on  less 
favorable  terms  than  for  similar 
transactions  with  unaffiliated  parties 
that  are  similarly  situated  to  the  SG 
Trust. 

6.  The  Administrator  will 
immediately  report  any  default  on  either 
a  Portfolio  Put  or  Index  Option  to  the 


Board.  The  Board,  including  a  majority 
of  Independent  Trustees,  will  evaluate 
the  default  and  will  determine  the 
amounts  due  to  the  SG  Trust.  The  SG 
Trust  will  not  settle  any  default  for  less 
than  the  full  amount  determined  by  the 
Board  without  obtaining  a  further 
exemptive  order  from  the  Commission. 

7.  No  le$s  than  a  majority  of  a  Board 
will  consist  of  Independent  Trustees. 

8.  The  Independent  Trustees  will  be 
represented  by  independent  legal 
counsel  within  the  meaning  of  Rule  Q- 
1  under  the  Act. 

9.  The  administrator,  under  the 
supervision  of  the  Board,  will  maintain 
sufficient  records  to  verify  compliance 
with  the  conditions  of  the  order.  Such 
records  will  include,  without  limitation: 
(a)  An  explanation  of  the  beisis  upon 
which  the  Independent  Agent  selected 
prospective  bidders;  (b)  a  list  of  all 
bidders  to  whom  a  bid  invitation  letter 
(or  similar  electronic  invitation)  was 
sent  and  copies  of  the  bid  invitation 
letters  and  accompanying  materials;  (c) 
copies  of  all  bids  received,  including  the 
wiiming  bids;  (d)  the  materials  provided 
to  the  Board  in  connection  with  the 
Independent  Agent's  recommendation 
regarding  the  sale  and  purchase  of  each 
Derivative;  (e)  the  final  price  and  terms 
of  each  Derivative  with  an  explanation 
of  the  reason  the  purchase  or  sale  is 
considered  an  affiliated  transaction;  and 
(f)  records  of  any  negotiations  with  the 
counterparties  to  the  Derivatives, 
including  with  respect  to  any  default  in 
cormection  with  a  Portfolio  Put  or  Index 
Option  and  the  satisfaction  of  any 
obligations  to  an  SG  Trust.  All  such 
records  will  be  maintained  for  a  period 
ending  not  less  than  six  years  after  the 
Termination  Date,  the  first  two  years  in 
an  easily  accessible  place,  and  will  be 
available  for  inspection  by  the  staff  of 
theConunission. 

10.  The  underwriting  allocations  of  an 
SG  Trust  will  be  determined  at  least  one 
business  day  prior  to  the  day  the 
Independent  Agent  invites  financial 
institutions  to  bid  and  will  not  in  any 
way  be  based  on  participation  in  the 
bidding  process. 

11.  "Tne  applicants  will  not  have  any 
involvement  with  respect  to  the 
Independent  Agent's  selection  of 
prospective  bidders  or  the  bids 
approved  by  the  Board  and  will  not 
attempt  to  influence  or  control  in  any 
way  the  sale  or  purchase  of  the 
Derivatives  aside  from  placing  a  bid  for 
each  Derivative. 

12.  Each  SG  Trust  will  comply  with 
section  12(d)(1)(F)  of  the  Act  in  all 
respects  except  for  the  sales  load 
limitation  of  section  12(d)(l)(F)(ii). . 

13.  No  investment  company  whose 
shares  are  purchased  by  an  SG  Trust 
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will  acquire  securities  of  any  other 
investment  company  in  excess  of  the 
limits  contained  in  section  12(d)(1)(A) 
of  the  Act. 

14.  Any  sales  charges  and/or  service 
fees  (as  those  terms  are  defined  in 
NASD  Conduct  Rule  2830)  charged  with 
respect  to  Shares  of  an  SG  Trust  will  not 
exceed  the  limits  set  forth  in  NASD 
Conduct  Rule  2830  applicable  to  a  fund 
of  funds  (as  defined  in  NASD  Conduct 
Rule  2830). 

15.  The  SG  Trusts  and  SG  Cowen  will 
comply  in  all  respects  with  the 
requirements  of  rule  14a-3  under  the 
Act,  except  that  the  SG  Trusts  will  not 
restrict  their  portfolio  investments  to 
"eligible  trust  securities." 

16.  No  fee,  spread,  or  other 
remuneration  shall  b&  received  by  the 
SG  Cowen  in  connection  with  the 
deposit  of  the  Reference  Securities  and 
Derivatives  with  an  SG  Trust. 

Fat  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  03-14047  Filed  6-3-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47936;  File  No.  SR-NASO^ 
2003-57] 

Self-Regulatory  Organizations;  Notice, 
of  Filing  of  PrO|x>sed  Rule  Change, 
Amendment  No.  1,  and  Amendment 
No.  2  Thereto  by  the  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Revisions  to  the  Uniform 
Application  for  Securities  Industry 
Registration  or  Transfer  (Form  U-4) 
and  Uniform  Termination  Notice  for 
Securities  Industry  Registration  (Form 
U-5) 

May  28.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  April  8, 
2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  NASD.  On  April  16,  2003, 
NASD  submitted  Amendment  No.  1  to 
the  proposed  rule  change.^  On  April  30, 


2003.  NASD  submitted  Amendment  No. 
2  to  the  proposed  rule  change."  The 
Conunission  is  publishing  this  notice  to 
solicit  comments  on  t^ie  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  is  proposing  to  revise  the 
Uniform  Application  for  Securities 
Industry  Registration  or  Transfer  ("Form 
U-4")  and  Uniform  Termination  Notice 
for  Securities  Industry  Registration 
("Form  U-5")  to:  (1)  Add  disclosure 
questions  to  the  "Regulatory 
Disciplinary  Actions"  subsection  of 
section  14  (Disclosure  Questions)  of  the 
Form  U— 4  to  elicit  information 
regarding  events  that  might  cause  a 
person  to  be  subject  to  a  statutory 
disqualification  as  a  result  of  additional 
categories  of  statutory  disqualification 
in  the  Act  created  by  passage  of  the 
Sarbanes-Oxley  Act  of  2002  ("Sarbanes- 
Oxley  Act");  (2)  add  a  Disclosure 
Reporting  Page  ("DRP")  and  a  question 
to  the  Form  U-5  that  parallels  the  Form 
U— 4  DRP  relating  to  terminations  for 
cause;  (3)  streamline  the  language 
associated  with  questions  on  the  Form 
U— 4  relating  to  fingerprinting 
requirements;  and  (4)  make  certain 
technical,  clarifying,  and  conforming 
changes  to  facilitate  accurate  reporting 
and  filing. 

The  text  of  the  proposed  rule  change 
and  the  Exhibits  related  thereto  are 
available  at  the  principal  offices  of 
NASD  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  included  statements  concerning 
the  purpose  of  and  the  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NASD  has  prepared 


I15U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 

f  See  letter  from  Patrice  M.  Gliniecki,  Vice 
President  and  Deputy  General  Counsel,  NASD,  to 


Katherine  A.Cngland,  Assistant  Directoi',  Division 
of  Market  Regulation  ("Division").  SEC.  dated  April 
16,  2803  ("Amendment  No.  1").  In  Amendment  No. 
1.  NASD  stated  ttiat  the  rule  filing  would  be 
effective  on  July  14.  2003.  instead  of  June  30,  2003. 

■*  See  letter  from  Patrice  M.  Gliniecki.  Vice 
President  and  Deputy  General  Counsel,  NASD,  to 
Katherine  England,  Assistant  Director,  Division. 
SEC.  dated  April  29,  2003  ("Amendment  No.  2"). 
In  Amendment  No.  2,  NASD  amended  the  filing  to 
correct  typographical  errors  on  pages  51  of  100  and 
68  of  100  of  the  Tiling.  On  page  51  of  100,  the  NASD 
added  the  following  language  to  renumbered 
question  140(1  )(e):  ''denied,  suspended,  or  revoked 
your  registration  license  or."  On  page  68  of  lOO,  the 
NASD  eliminated  the  word  "or"  before 
"commodities  exchange."  * 


summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Puqjose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose  ^ 

The  Form  U-r4  is  the  Uniform 
Application  for  Securities  Industry 
Registration  or  Transfer.  Representatives 
of  broker-dealers  and  investment 
advisers  must  use  this  form  to  become 
registered  in  the  appropriate 
jurisdictions  and/or  with  appropriate 
self-regulatory  organizations  ("SROs"). 
The  Form  U-5  is  the  Uniform 
Termination  Notice  for  Securities 
Industry  Registration.  Broker-dealers 
and  investment  advisers  must  usethis 
form  to  terminate  registration  of  an 
individual  in  the  various  SROs  and 
jurisdictions.  (Form  U— 4  and  Form  U- 
5  are  together  hereinafter  referred  to  as 
the  "Forms.") 

The  proposed  revisions  to  the  Forms 
would  (1)  Add  disclosure  questions  to 
the  "Regulatory  Disciplineuy  Actions" 
subsection  of  Section  14  (Disclosure 
Questions)  of  the  Fortn  U— 4  to  elicit 
information  regarding  events  that  might 
cause  a  person  to  be  subject  to  a 
statutory'  disqualification  as' a  result  of 
additional  categories  of  statutory' 
disqualification  in  the  Act  created  by 
passage  of  the  Sarbanes-Oxley  Act;  (2) 
add  a  DRP  and  a  question  to  the  Form 
U-5  that  parallels  the  DRP  and  Form  U- 
4  question  relating  to  terminations  for 
cause;  (3)  streamline  the  language 
associated  with  questions  on  the  Form 
U-4  relating  to  fingerprinting 
requirements;  and  (4)  make  certain 
technical,  clarifying,  and  conforming 
changes  on  the  Forms  to  facilitate 
accurate  reporting.*^ 


^The  NASD  requested  that  the  Commission  make 
certain  non-substantive  organizational  changes  to 
the  Purpose  section  (and  the  corresponding 
numbered  introductoni'  text  throughout  the  notice). 
In  addition,  the  NASD  requested  that  the 
Commission  include  footnotes  in  the  notice  that 
specifically  provide  the  new  definitions  for  the 
following  new  defined  Form  U-4  terms:  (1) 
"Affiliated  Firm:"  (2)  "Federal  Banking  Agency;" 
and  (3)  "Final  Order."  Telephone  conference 
between  Shirley  H.  Weiss,  Office  of  General 
Counsel,  NASD  Regulation,  Richard  E.  Pullano, 
Chief  Counsel  and  Associate  Director,  CRD/Public 
Disclosure,  NASD  Regulation.  Elizabeth  Badawy. 
Senior  Policy  Liaison,  Division,  Commission,  and 
Christopher  B.  Stone.  Special  Counsel,  Division. 
Commission  (May  22,  2003). 

•■On  April  6,  2003,  the  North  American  Securities 
Administrators  Association.  Inc.  ("NASAA ')  voted 
to  approve  the  proposed  listed  Forms  revisions  at 
its  Membership  meeting.  * 
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New  Disclosure  Questions  Required  by 
Enactment  of  the  Sarbanes-Oxley  Act 

Section  604  of  the  Sarbanes-Oxley  Act 
amended  the  Act  by  adding  new 
categories  of  "statutory 
disqualification."  Under  the  expanded 
definition,  members  and  their 
associated  persons  may  be  subject  to  a 
statutory  disqualification  (j.e.,  may  be 
required  to  obtain  regulatory  approval 
before  becoming  a  member  of  NASD  or 
becoming  associated  with  an  NASD 
member)  if  they  are  subject  to  certain 
orders  issued  by  a  state  securities 
commission  or  state  insurance 
commissioner  (or  any  agency  or  officer 
performing  like  functions);  state 
authorities  that  supervise  or  examine 
banks,  savings  associations,  or  credit 
unions;  an  appropriate  federal  banking 
authority,  or  the  National  Credit  Union 
Administration.  Specifically,  persons 
(including  members)  may  be  subject  to 
a  statutory  disqualification  based  on 
orders  issued  by  the  above  agencies  that 

(1)  bar  a  person  from  association  or  from 
engaging  in  the  business  of  securities, 
insurance,  banking,  savings  association 
activities,  or  credit  union  activities  or 

(2)  are  based  on  violations  of  any  laws 
or  regulations  that  prohibit  fraudulent, 
manipulative,  or  deceptive  conduct.^ 

The  Form  U-4  has  historically  been 
the  vehicle  for  the  reporting  of  events 
that  may  cause  a  person  to  become 
subject  to  statutory  disqualification. 
NASD  generally  takes  the  lead  in 
amending  the  Forms.  Accordingly,  with 
the  concurrence  of  a  working  group  of 
regulators,  including  state  regulators, 
representatives  of  other  SROs,  and  SEC 
observers,  NASD  is  proposing  to  amend 
section  14  (Disclosure  Questions)  of  the 
Form  U-4  to  elicit  reporting  of 
regulatory  actions  that  may  now  make 
individuals  subject  to  a  statutory 
disqualification  under  the  expanded 
definition  of  "statutory  disqualification" 
in  the  Act  created  by  passage  of  the 
Sarbanes-Oxley  Act. 

The  proposed  rule  change  renumbers 
current  Regulatory  Action  Disclosure 
Question  14D  on  the  Form  U— 4  as 
Question  14D(1),  adds  Question  14D(2) 
to  mirror  the  language  in  section 
15(b)(4)(H)  of  the  Act,"  and  modifies  the 
"Regulatory  Action  DRP"  on  the  Forms. 
To  aid  in  reporting  events  under 
Question  14D(2).  NASD  proposes 
amending  the  "Specific  Instructions" 
section  of  the  Form  U— 4  with  respect  to 
section  14  (Disclosure  Questions). 
NASD  proposes  adding  two  new 


defined  terms,  "final  order"  ^  and 
"federal  banking  agency,"  '"  to  the 
"Explanation  of  Terms"  section  of  the 
Form  U— 4.  NASD  also  proposes 
amending  the  "Regulatory  Action"  DRP 
on  the  Form  U-4  to  aid  in  reporting 
events  required  to  be  reported  pursuant 
to  the  Sarbanes-Oxley  Act. 

Form  U-5  DRP  and  Question  Addition 
Relating  to  Terminations  for  Cause 

NASD  proposes  adding  to  the  Form 
U-5  a  new  disclosure  question 
(Question  7F)  and  corresponding  DRP  to 
mirror  Question  14j  on  the  Form  U— 4. 
This  question  would  allow  firms  to 
report  that  an  individual  was  terminated 
after  allegations  of  certain  violations, 
fi^ud,  wrongful  taking  of  property,  or 
failure  to  supervise,  and  would  further 
clarify  the  individual's  obligation  to 
report  the  termination  on  the  Form  U- 
4.  Currently,  NASD  staff  must  rely  on 
the  reason  for  termination  or  a  firm- 
initiated  internal  review  as  reported  (by 
the  former  employing  firm)  on  an 
individual's  Form  U-5  to  determine 
whether  that  individual  is  required  to 
answer  Question  14J  (on  the  Form  U-4) 
affirmatively.  The  new  Question  7F  on 
the  Form  U-5  should  clarify  for  NASD 
staff  and  terminated  individuals  the 
basis  for  and  circumstances  surrounding 
the  termination  (and  whether  it  requires 
an  affirmative  answer  on  the 
corresponding  Form  U-4  question)  and 
will  enable  firms  appropriately  to 
identify  and  provide  supporting  details 
regarding  terminations  for  cause. 
Similarly,  NASD  proposes  adding 
"resign  or  resigned"  as  an  explained 
term  on  the  Form  U-5  to  parallel  the 
same  term  on  the  Fgrm  U-4  for 
purposes  of  the  new  Question  7F. 

Modifications  to  the  Form  U-4  Relating 
to  Fingerprinting  Requirements 

NASD  proposes  to  streamline  the 
language  associated  with  questions 
under  section  2  (Fingerprint 
Information)  and  section  6  (Registration 
Requests  with  Affiliated  Firm)  on  the 
Form  U-4  to  clarify  fingerprinting 
requirements,  including  electronic  filing 
representations,  exceptions  to  the 
fingerprint  requirement,  and  fingerprint 
requirements  for  investment  adviser 


'  .Section  15(b)(4KH)  of  the  Act.  15  U.S.C. 
78o(b)(4MH). 
•U. 


"The  new  tern)  "final  order"  is  to  be  defined  in 
the  Form  lJ-4  as  follows:  FINAL  ORDER,  for 
purposes  of  Question  140(2).  means  a  written 
directive  or  declaratory  statement  issued  by  an 
appropriate  federal  or  state  agency  (as  identified  in 
Question  14D(2))  pursuant  to  applicable  statutory 
authority  and  procedures,  that  constitutes  a  final 
disposition  or  action  by  that  federal  or  state  agency. 

'"The  new  term  "federal  banking  agency"  is  to 
be  defined  in  the  Form  U-4  as  follows:  FEDERAL 
BANKING  AGENCY  shall  include  any  Federal 
banking  agency  as  defined  in  Sectien  3  of  the 
Federal  Deposit  Insurance  Act  (12  U.S.C.  1813(q)). 


representative  only  applicemts.  In 
conjunction  with  the  proposed  changes 
relating  to  the  fingerprint  questions, 
NASD  is  proposing  to  amend  the 
"Specific  Instructions"  section  of  the 
Form  U—4  with  respect  to  section  2 
(Fingerprint  Information)  and  Section  6 
(Registration  Requests  with  Affiliated 
Firms). 

Under  section  2  (Fingerprint 
Information),  NASD  proposes  to  modify 
the  "Electronic  Filing  Representation" 
subsection  to  address  two  situations  that 
are  not  adequately  covered  by  the 
current  language.  The  first  involves  a 
firm's  submitting  fingerprint  results  on 
behalf  of  an  individual  whose 
fingerprints  were  processed  through 
another  SRO,  in  lieu  of  submitting 
fingerprint  cards.  The  second  occurs 
when  a  firm  is  seeking  registration  for 
an  individual  who  (1)  is  currently 
employed  by  the  firm  (usually  in  an 
unregistered  capacity)  and  (2) 
previously  has  been  fingerprinted 
(either  through  NASD  or  another  SRO). 

The  current  electronic  filing 
representation  states  that  the  firm  is 
submitting  or  will  promptly  submit 
fingerprint  cards  as  required  by 
applicable  SRO  rules.  In  the  two 
situations  described  above,  firms  will 
not  be  submitting  fingerprint  cards 
contemporaneously  with,  or  within  30 
days  of,  filing  a  Form  U—4.  The 
proposed  language  will  allow  firms  and 
individuals  to  represent  that  the  filing 
firm  has  continuously  employed  the 
individual  since  the  last  submission  of 
a  fingerprint  card  to  NASD  (and 
therefore  is  not  required  to  resubmit  a 
card  at  this  time)  or  has  continuously 
employed  the  individual  since  the 
individual  had  his  or  her  fingerprints 
processed  through  another  SRO,  and  the 
individual  will  submit  (or  has 
submitted)  the  processed  results  to  the 
Central  Registration  Depository  ("CRD") ' 
system. 

Also,  under  section  2  (Fingerprint 
Information),  NASD  proposes  to  modify 
the  "Exceptions  to  the  Fingerprint 
Requirement"  subsection.  Ciurently, 
firms  can  claim  an  exception  to  the 
fingerprint  requirement  by  affirming 
that  the  individual  has  been 
continuously  employed  by  the  filing 
firm  in  an  unregistered  capacity  (and 
had  previously  submitted  a  fingerprint 
card  in  connection  with  that 
employment)  or  meets  one  or  more 
exemptions  under  SEC  Rule  17f-2." 
The  proposed  modification  to  the 
"Exceptions  to  the  Fingerprint 
Requirement"  questions  would  allow  a 
firm  to  select  the  specific  permissive 
exemption  under  SEC  Rule  17f-2(a)(l)(i) 


>'17CFR240.17f-2. 
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and/or  (a)(l)(iii).'2  Additional  proposed 
changes  to  section  2  (Fingerprint 
Information)  will  clarify  fingerprint 
filing  requirements  for  investment 
adviser  representative  only  applicants. 

Individuals  use  the  Form  U--4  to 
register  with  states  in  an  investment 
adviser  representative  capacity  (shown 
as  "RA"  on  the  Form  U-4).  Some  states 
have  advised  NASD  that  individuals  are 
confused  about  which  radio  button '  ^  to 
select  when  applying  solely  for 
registration  as  an  investment  adviser.  In 
some  cases,  these  individuals  have 
previously  submitted  a  fingerprint  card 
for  registration  with  a  broker-dealer. 
NASD  proposes  to  amend  the 
"Investment  Adviser  Representative 
Only  Applicants"  section  by  adding 
additional  instructions  under  the 
heading  "Fingerprint  Information  for 
Affiliated  Firms"  that  will  explain  the 
fingerprint  filing  requirements  for  these 
applicants. 

"The  proposed  language  will  clarify 
the  circumstances  under  which  an 
individual  may  need  to  file  a  fingerprint 
card  when  submitting  an  application  for 
state  licensure  as  an  investment  adviser 
representative  notwithstanding  having 
previously  submitted  a  fingerprint  card 
with  an  unaffiliated  broker-dealer.  The 
proposed  language  will  also  address 
situations  in  which  an  investment 
adviser  representative  previously  has 
satisfied  a  state  fingerprint  requirement 
by  allowing  the  representative  to  make 
that  representation  on  the  Form  U—*.'" 

Under  section  6  (Registration 
Requests  With  Affiliated  Firms)  of  the 
Form  U—4,  NASD  is  proposing  to  add  a 
fingerprint  question  to  section  6 
(Registration  Requests  with  Affiliated 
Firms)  on  the  Form  U-4  to  create 
appropriate  options  for  individuals 
requesting  new  registrations  with  a  firm 


'2  SEC  Rule  17f-2.  17  CFR  240.17f-2.  governs  the 
fingerprinting  requirements  of  securities  personnel. 
SEC  Rule  17f-2(a)(l)(i),  17  CFR  240.17f-2(a)(l)(i). 
permits  an  exemption  for  persons  w{io  are  not 
engaged  in  the  sale  of  securities:  do  not  regularly 
have  access  to  the  keeping,  handling,  or  processing 
of  securities,  monies,  or  books  and  records;  and  do 
not  have  supervisory  responsibility  over  persons 
engaged  in  such  activities.  SEC  Rule  17f-2(a)(l)(iii), 
17  CFR  240.17f-2(a)(l)(iii),  generally  exempts  the 
[jartners,  directors,  officers,  and  employees  of  a 
broker-dealer  that  is  engaged  exclusively  in  the 
sales  of  certain  securities,  such  as  variable 
contracts,  limited  partnership  interests,  and  unit 
investment  trusts. 

'^A  "radio  button"  is'a  navigation  and  selection 
device  that  allows  a  filer  to  select  a  particular 
option  in  an  electronic  filing  environment. 

'■•This  addition  should  be  particularly  helpful  to 
investment  adviser  representatives  who  became 
licensed  in  a  jurisdiction  through  the  submission  of 
a  hard  copy  Form  U-4  before  that  jurisdiction 
accepted  electronic  filings  via  the  Investment 
Adviser  Registration  Depository  and  who  are  now 
being  "transitioned"  onto  an  electronic  system  via 
an  electronicallv  filed  Form  U-4  amendment. 


affiliated  with  the  filing  firm.'^  The 
proposed  "Electronic  or  Other  Filing 
Representation"  subsection  will  provide 
three  additional  radio  buttons.  Filers 
can  select  the  current  standard 
representation  (i.e.,  "I  am  submitting, 
have  submitted,  or  promptly  will  submit 
to  the  appropriate  SRO  a  fingerprint 
card  *   *   *").  In  the  alternative,  the 
proposed  representations  would  enable 
the  individual  to  indicate  that  (1)  he  or 
she  has  been  employed  continuously  by 
the  filing  firm  since  the  last  submission 
of  a  fingerprint  card  and  he  or  she  is  not 
required  to  resubmit  a  fingerprint  card;  ' 
or  (2)  the  individual  has  been  employed 
continuously  by  the  filing  firm  and  his 
or  her  fingerprints  have  been  processed 
by  an  SRO  other  than  NASD  and  the 
individual  is  submitting,  has  submitted, 
or  promptly  vvill  submit  the  processed 
results  for  posting  to  the  CRD.  Section 
6  (Registration  Requests  With  Affiliated 
Firms)  will  also  contain  a  radio  button 
that  allows  the  applicant  to  select  an 
exemption  to  the  fingerprint 
requirement  pursuant  to  SEC  Rule  17f- 

Conforming  Changes 

•   (1)  NASD  proposes  replacing  all 
references  to  "NASD  Regulation"  or 
"NASD  Regulation,  Inc."  with  "NASD" 
consistent  with  NASD's  current 
corporate  structure.  NASD  also  proposes 
changing  "U-4"  to  "U4"  and  "U-5"  to 
"U5." 

(2)  NASD  proposes  making 
grammatical  and  other  modifications 
that  will  make  the  Form  U-4  and  Form 
U-5  more  consistent  and  better  clarify 
the  disclosure  information  that  is 
required  to  be  reported  on  the  Forms. 
For  example,  NASD  proposes  rewording 
the  summary  field  of  the  DRPs  on  the 
Form  U—4  and  Form  U-5  to  emphasize 
that  those  fields  are  optional  for 
comments  by  representatives  and  firms,  . 
respectively. 

i3)  NASD  proposes  modifying  the 
Customer  Complaint  DRP  on  both 
Forms  to  distinguish  the  fields  that  are 
required  for  reporting  a  customer 
complaint,  arbitration  and/or  litigation. 
The  proposed  changes  add  instructions 
and  rearrange  the  questions  in  a  more 
logical  order;  however,  the  content  of 
the  customer  complaint  disclosure 
question  and  DRP  fields  will  not 
change. 

(4)  NASD  proposes  revising  the 
language  in  Question  14F  (on  Form  U-   < 


4)  to  clarify  the  intent  of  the  reporting 
obligation.'^ 

(5)  NASD  proposes  changes  to  the 
current  hair  and  eye  color  codes  to 
match  the  codes  used  by  the  Federal 
Bureau  of  Investigation's  fingerprint 
system. 

(6)  NASD  proposes  other  consistency 
changes  that  relate  to  holding  or 
highlighting  certain  instructions  in  the 
DRPs  to  facilitate  appropriate  reporting 
on  the  Forms.  ' 

2.  Statutory  Basis 

NASD  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  section  1 5A(b)(6) '»  of  the  Act.  which 
requires,  among  other  things,  that  the 
Association's  rules  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  NASD  believes  that  the 
proposed  rule  change  is  designed  to  • 
accomplish  these  ends  by  making' 
changes  to  the  Forms  that  would  (1)  add 
disclosure  questions  to  elicit  reporting 
of  events  that  may  cause  a  person  to  be 
subject  to  a  statutory  disqualification  as 
a  result  of  the  expansion  of  the  federal 
definition  of  statutory  disqualification, 
based  on  the  enactment  of  the  Sarbanes- 
Oxley  Act;  (2)  add  a  DRP  and  a  question 
to  the  Form  U-5  (new  Question  7F)  that 
parallels  Question  14]  on  the  Form  U- 
4  DRP  relating  to  terminations  for  cause; 
(3)  streamline  the  language  associated 
with  questions  on  the  Form  U—4  relating 
to  fingerprinting  requirements;  and  (4) 
make  other  technical,  clarifying,  and 
conforming  changes  that  are  intended  to 
facilitate  accurate  reporting. 

B.  Self-Regulatory  Organization 's 
Statement  on  Biirden  on  Competition 

NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 


'^The  new  term  "Affiliated  Finn"  is  to  be  defined 
in  the  Form  U-4  as  follows:  AFFILIATED  FIRM 
means  a  broker-dealer  under  common  ownership  or 
control  with  the  filing  firm. 

">17CFR240.17f-2. 


"Currently.  Question  14F  asks.  "Has  your 
authorization  to  act  as  an  attomev.  accountant  or 
federal  contractor  ever  been  revoked  or 
suspended?"  The  proposed  Question  14F  asks. 
"Have  you  ever  had  an  authorization  to  act  as  an 
attorney,  accountant  or  federal  contractor  that  was 
revoked  or  suspended?" 

•«  15  U.S.C.  78o-3(b)(6). 
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ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  Hnds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  Hnding.  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  by  order  approve  such  proposed 
rule  change,  as  amended,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change,  as 
amended,  should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW.  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
,   subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  Hling  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2003-57  and  should  be 
submitted  by  )une  25,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 
J.  Lynn  Taylor, 
Assistant  Secretary. 

[FR  Dor.  03-13938  Filed  6-3-03:  8:45  am) 
WLUNO  cooe  Mno-oi-p 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47930;  RIe  No.  SR-NASO- 
2003-68] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  To  Rebate  Certain  Past 
Primex  Auction  System  Logon 
Charges  for  Certain  Participants 

May  27.  2003. 

On  April  2,  2003,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  through  its  subsidiary.  The 
Nasdaq  Stock  Market.  Inc.  ("Nasdaq"), 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")'  and  Rule 
19b— 4  thereunder,^  a  proposed  rule 
change  to  rebate  certain'past  Primex 
Auction  System  ("Primex")  logon 
charges  for  certain  participants. 
Specifically,  Nasdaq  proposes  to  modify 
NASD  Rule  701 0(r)  to  enable  Nasdaq  to 
waive  all  Primex  logon  charges  for  the 
period  of  August  2002  through 
November  2002  for  participants  who,  in 
connection  with  their  participation  in 
Primex  during  that  period,  were 
customers  of  the  Brass  Service  Bureau 
and  Order  Management  System 
("Brass"). 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  April  24,  2003.^  The 
Commission  received  no  comments  on 
the  proposal. 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  association.''  Specifically,  the 
Commission  finds  that  the  proposed 
rule  change  promotes  the  objectives  of 
Section  15A(b)(5)  of  the  Act »  which 
requires  that  the  rules  of  the  association 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  its  members  and  issuers  and 
other  persons  using  its  facilities.  The 
Commission  believes  that  the  proposed 
waiver  of  certain  Primex  logon  charges 
for  the  named  period  is  equitable 
because  Primex  participants,  who  are 
users  of  Brass,  were  unable  to  route 
orders  to  Primex  and  were  therefore 


effectively  unable  to  use  the  full  range 
of  Primex  services. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.e  that  the 
proposed  rule  change  {SR-NASD-2003- 
66)  be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
|ill  M.  Peterson, 
Assistant  Secretary. 
[FR  Doc.  03-13944  Filed  6-3-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47925;  File  No.  SR-NASD- 
98-80] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  to  the  Proposed 
Rule  Change  and  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
to  Amendment  Nos.  3, 4,  and  5  to  the 
Proposed  Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc. 
to  Establish  a  Two- Year  Pilot  Program 
Relating  to  the  Issuance  of  Temporary 
Cease  and  Desist  Orders 

May  23,  2003. 

On  October  28,  1998,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  filed  with  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  a  proposed  rule  change 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder.^ 
Under  its  proposal,  NASD  establishes 
procedures  to  enable  it  to  issue 
temporary  cease  aAd  desist  orders.  The 
proposed  rule  change  and  Amepdment 
No.  1  ^  to  the  proposal  were  published 
for  conmient  in  the  Federal  Register  on 
December  30,  1998. ■'  The  Commission 
received  five  comment  letters  on  the 
proposal. 5  On  May  17, 1999,  August  19. 


'"•  17  CFR  200.30-3(a)(12). 


'  15  U.S.C.  78s(b)(l). 

»17CFR240.19b-4. 

'  See  Securities  Exchange  Act  Release  No.  47692 
.{April  17.  2003).  68  FR  20197  (April  24.  2003). 

*  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  1^  U..S.C.  78c(f). 

»15U.S.C7Bo-3(b)(5). 


"  15  U.S.C.  78s(b)(2). 

'  17  CFR  200.30-3(a)(12). 

'  15  U.S.C.  78s(b)ll)  ' 

'17CFR240.19b-4. 

^The  first  amendment  to  the  proposal  included 
changes  to  the  evidentiary  standard  and  the  tenure 
of  a  temporary  cease  and  desist  order.  See  Letter 
from  Alden  S.  Adkins.  Senior  Vice  President  and       , 
General  Counsel.  NASD,  tu  Katherine  A.  England, 
Assistant  Director,  Division  of  Market  Regulation 
("Division").  Commission,  dated  December  15. 
1998  ("Amendment  No.  1"). 

••  Securities  Exchange  Act  Release  No.  40826 
(December  22.  1998),  63  FR  71984.  On  December 
22,  1998.  the  NASD  submitted  a  written  extension 
of  lime  for  the  public  comment  period  as 
Amendment  No.  2.  The  amendment  is  not  .subject 
to  notice  and  comment.  See  Letter  from  Alden  S. 
Adkins.  Senior  Vice  President  and  General  Counsel, 
NASD,  to  Katherine  A.  England.  Assistant  Director. 
Division,  Commission,  dated  December  21.  1998. 

*  See  Letters  to  Jonathan  G.  Katz.  Secretary, 


Federal  Register / Vol.  68,  No.  107 /Wednesday,  June  4,  2003 /Notices 


33549 


2002,  and  April  15,  2003,  the  NASD 
filed  Amendment  Nos.  3,  4  and  5 
respectively."  The  Commission  is 
approving  the  proposed  rule  change, 
and  is  publishing  notice  of,  and  granting 
accelerated  approval  to.  Amendment 
Nos.  3,  4,  and  5  to  the  proposed  rule 
change. 

I.  Description  of  the  Proposal 

NASD  is  proposing  to  establish,  for  a 
two-year  period,  procedures  to  enable 
NASD  to  issue  temporary  cease  and 
desist  orders.  The'  proposal  also  would 
provide  NASD  with  the  authority  to 
issue  permanent  cease  and  desist  orders. 
Furthermore,  the  proposed  rule  change 
would  grant  NASD  authority  to  initiate 
non-summary  proceedings  when 
temporary  or  permanent  cease  and 
desist  orders  are  violated. 

1.  Due  Process  Procedures 

NASD  recognizes  that  temporary 
cease  and  desist  orders  are  powerful 
measures  that  should  be  used  very 
cautiously.  Consequently,  the  NASD 


Commission,  from:  Dan  lamieson.  dated  December 
29.  1998  ("lamieson  Letter");  Sam  Scot\  Miller, 
Orrick,  Herrington  &  SutcliiTe,  dated  Februar\'  9. 
1999  ("Orrick  Letter");  Peter  C.  Hildreth.  President. 
North  American  Securities  Administrators 
Association.  Inc.'dated  March  2.  1999  ("NASAA 
Letter");  Barbara  M.G.  Lynn,  Chair.  Section  of 
Litigation,  and  James  H.  Cheek  HI,  Chair,  Section  of 
Business  Law,  Ad  Hoc  Task  Force  of  the  American 
Bar  Association's  Sections  of  Litigation  and 
Business  Law.  dated  March  8,  1999  ("ABA  Sections 
Letter");  and  Lep  B.  Spencer.  Chairman.  Federal 
Regulation  Committee.  R.  Gerald  Baker.  Chairman. 
Self  Regulation  &  Super\'isory  Practices  Committee, 
and  James  Tricarico,  President,  Compliance  &  Legal 
Division,  Securities  Industry  Association,  dated 
March  5.  1999  ( "SIA  Letter''). 

"See  Letters  to  Katherine  A.  England.  Assistant 
Director,  Division,  Commission,  from  Alden  S. 
Adkins,  Sr.  Vice  President  and  General  Counsel. 
NASD  Regulation,  dated  May  14.  1999 
("Amendment  No.  3").  from  Patrice  M.  Gliniecki. 
Vice  President  and  Deputy  General  Counsel,  NASD, 
dated  August  16.  2002  ("Amendment  No.  4"),  and 
from  Sarah  J.  Williams,  Associate  General  Counsel, 
NASD,  dated  April  14.  2003  ('Amendment  No.  5  "). 
In  Amendment  No.  3,  the  NASD  responded  to 
comments  and  clarified  the  context  in  which  the 
NASD  would  seek  a  permanent  cease  and  desist 
order.  In  Amendment  No.  4.  the  NASD  (i)  proposed 
that  the  rule  change  operate  for  a  two-vear  period, 
unless  extended  or  permanently  adopted  before  the 
expiration  of  the  two-year  period;  (ii)  extended  the 
minimum  amount  of  time  between  service  of  notice 
of  a  hearing  and  the  hearing  from  four  to  seven 
days;  (iii)  supplemented  the  discussion  of  the 
applicability  of  Section  19(d)  of  the  Act  to  a 
temporary  cease  and  desist  order;  (iv)  made  certain 
technical  changes  to  the  nile  language  to  conform 
the  proposal  to  current  NASD  practices:  and  (v) 
made  further  non-substantive  changes  to  the 
discussion  of  the  proposed  rule  change.  In 
Amendment  No.  5.  the  NASD  responded  fo 
comments  and  clarified  the  discussion  of  Rule  9850 
in  which  a  respondent  may  seek  to  have  a 
temporary  cease  and  desist  order  modified,  set 
aside,  limited  or  suspended  and  how  a  respondent 
may  seek  to  challenge  the  order,  and,  in  recognition 
of  the  U.S.  Court  of  Appeals  for  the  District  of 
Columbia's  denial  of  reconsideration  of  the  SEC's 
decision  against  KPMG.  LLP.  the  NASD  provided 
clarifying  discussion  of  the  context  in  which  a 
permanent  cease  and  desist  order  would  be  sought. 


states  that  it  has  designed  the  rules  to 
ensure  that  the  proceedings  are  used  to 
address  only  the  most  serious  types  of 
misconduct  and  that  the  interests  of 
respondents  are  protected.  For  example, 
to  ensure  that  temporary  cease  and 
desist  proceedings  are  used 
appropriately  and  that  the  decision  to 
initiate  a  proceeding  is  made  only  at  the 
highest  staff  levels,  the  proposed  rules 
require  the  President  of  NASD 
Regulatory  Policy  and  Oversight  or  the 
Executive  Vice  President  for  NASD 
Regulatory  Policy  and  Programs  to  issue 
written  authorization  before  NASD 
Department  of  Enforcement 
("Enforcement")  or  the  Department  of 
Market  Regulation  ("Market 
Regulation")  can  institute  a  temporary 
cease  and  desist  proceeding. 

In  addition,  NASD  has  proposed 
limiting  use  of  this  tool  to  what  it  views 
as  the  most  serious  offenses.  Under  the 
proposal,  a  temporary  cease  and  desist 
proceeding  can  be  initiated  only  with 
respect  to  alleged  violations  of  certain 
sections  of  the  securities  laws  and 
certain  NASD  rules.'' 

Moreover,  the  proposed  rules  are 
based  upon  the  hiles  that  govern  NASD 
disciplinary  proceedings,  with  certain 
modifications  made  to  reflect  that 
temporary  cease  and  desist  proceedings 
are  expedited  proceedings.  The  NASD 
believes,  therefore,  that  the  proposed 
rules  provide  respondents  with  many 
procedural  protections. 

In  addition,  once  the  initiation  of  a 
temporary  cease  and  desist  proceeding 
has  been  authorized.  Enforcement  or 
Market  Regulation  must  file  a  notice 
with  the  Office  of  Hearing  Officers  and 
serve  the  respondent  with  a  copy  of  the 
notice.  The  notice  must  set  forUi  the 
rule  or  statutory  provision  the 
respondent  is  alleged  to  have  violated, 
must  include  a  declaration  of  facts  that 
specifies  the  acts  or  omissions  that 
constitute  the  alleged  violation,**  and 
must  include  a  proposed  order  that 
conteiins  the  required  elements  of  a 


'The  sections  and  rules  are  specified  in  proposed 
NASD  Rule  9810(a)  and  are  limited  to  alleged 
violations  of  Section  10(b)  of  the  Act  and  Rule  10b- 
5  thereunder;  Rules  15g-l  through  15g-9  under  the 
Act:  or  NASD  Rules  2110.  2120.  or  2330.  The 
alleged  violations  of  NASD  rules  for  which  a 
temporary  cease  and  desist  proceeding  can  be 
initiated  are  further  limited.  For  NASD  Rule  2110. 
which  governs  standards  of  commercial  honor  and 
just  and  equitable  principles  of  trade,  the  alleged 
violations  are  limited  to  violations  of  Section  1 7(a) 
of  the  Securities  Act  of  1933  or  circumstances 
involving  unauthorized  trading  or  misuse  or 
conversion  of  customer  assets.  For  NASD  Rule 
2330,  which  governs  members'  use  of  customers' 
securities  or  fimds.  the  alleged. violations  for  which 
a  temporary'  cease  and  desist  proceeding  can  be 
initiated  are  limited  to  circumstances  involving 
misuse  or  conversion  of  customer  assets. 

*The  declaration  of  facts  must  be  signed  bv  a 
person  with  knowledge  of  the  facts  contained  in  the 
declaration. 


temporary  cease  and  desist  order.^  In 
addition,  if  Enforcement  or  Market 
Regulation  has  not  already  issued  a 
complaint  under  NASD  Rule  921 1 
against  the  respondent  relating  to  the 
subject  matter  of  the  temporary  cease 
and  desist  proceeding  and  alleging 
violations  of  the  rule  or  statutory 
provisions  specified  in  the  notice 
initiating  the  temporary  cease  and  desist 
proceeding.  Enforcement  or  Market 
Regulation  must  ser\'e  the  complaint 
with  the  notice  initiating  the  temporary' 
cease  and  desist  proceeding. 

Further,  a  hearing  to  determine 
whether  a  temporary  cease  and  desist 
order  should  be  issued  must  be  held 
within  15  days  after  service  of  the  notice 
(unless  a  Hearing  Officer  or  Hearing 
Panelist  is  recused  6t  disqualified  or  the 
parties  agree  to  extend  the  15-day 
period  for  good  cause  shown),'"  and  the 
respondent  must  be  served  with  notice 
of  the  date,  time,  and  location  of  the 
hearing  not  later  than  seven  days  before 
the  hearing,  unless  the  Hearing  Officer 
orders  otherwise. ' ' 

Each  hearing  panel  would  be 
appointed  by  NASD's  Chief  Hearing 
Officer,  and  would  be  comprised  of  a 
hearing  officer  and  two  panelists.  The 
two  panelists  would  be  selected  from  a 
roster  of  candidates  that  is  comprised  of 
current  or  former  members  of  the 
National  Adjudicatory  Council,  NASD 
Board  of  Governors,  or  NASD 
Regulation  Board  of  Directors,  and  at 
least  one  panelist  would  have  to  be  an 
associated  person.  A  hearing  officer, 
who  is  an  attorney  and  an  employee  of 
NASD,  would  preside  over  each 
proceeding  and  would  have  the 
authority  to  do  all  things  necessary'  and 
appropriate  to  discharge  his  or  her 
duties  as  set  forth  in  NASD  Rule  9235. 

The  proposed  rules  also  set  a  specific 
standard  that  must  be  met  before  a 
hearing  panel  can  issue  an  order.  A 
hearing  panel  must  find  by  a 
preponderance  of  the  evidence  that  the 
alleged  violation  has  occurred,  which  is 
the  same  evidentiarv'  standard  used  in 
the  underlying  disciplinar\'  proceeding. 
The  hearing  panel  also  must  find  that 
the  violative  conduct  or  the 
continuation  thereof  is  likely  to  result  in 
significant  dissipation  or  conversion  of 
assets  or  other  significant  harm-to 
investors  before  completion  of  the 
discipljnar>'  proceeding  under  the  Rule  ' 
9200  and  9300  Series.  The  NASD  states 
that  this  standard  is  designed  to  ensure 


''The  required  elements  of  a  temporar\'  cease  and 
desist  order  are  set  forth  in  proposed  Rule  9840(b). 
"•Sw  Proposed  Rule  9830(a). 
"  See  Amendment  No.  4. 
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that  a  temporary  cease  and  desist  order 
cannot  be  issued  for  technical  violations 
of  rules;  it  can  be  issued  only  if  the 
violative  conduct  or  the  continuation 
thereof  is  likely  to  result  in  significant 
dissipation  or  conversion  of  assets  or 
other  significant  harm  to  investors 
before  completion  of  the  underlying 
disciplinary  proceeding. 

A  hearing  panel  must  issue  a  written 
decision  within  ten  days  of  receiving 
,  the  transcript  of  the  hearing,  unless 
otherwise  extended  by  the  Hearing 
Officer  with  the  consent  of  the  Parties 
upon  a  showing  of  good  cause.  If  a 
hearing  panel  decides  that  a  temporary 
cease  and  desist  order  should  be  issued, 
the  order  must  direct  the  respondent  to 
cease  and  desist  from  violating  a 
specific  rule  or  statutory  provisions, 
and,  where  applicable,  to  cease  and 
desist  from  dissipating  or  converting 
assets  or  causing  other  harm  to 
investors.  The  order  also  must  set  forth 
the  alleged  violation  and  the  significant 
dissipation  or  conversion  of  assets  or 
other  significant  harm  to  investors  that 
is  likely  to  result  without  the  issuance 
of  the  order,  and  it  must  describe  in 
reasonable  detail  the  act  or  acts  the 
respondent  is  to  take  or  refrain  from 
taking.  A  temporary  cease  and  desist 
order  issued  to  stop  unauthorized 
trading,  for  example,  would  order  a 
respondent  to  cease  and  desist  from 
violating  NASD  Rule  2110  by  directing 
the  respondent  to  stop  the  practice  of 
executing  unauthorized  trades  for 
customers'  accounts.  The  order  would 
not  instruct  the  respondent  to  cease  and 
desist  conducting  business  with 
customers. 

2.  Publicizing  Issuance  of  a  Temporary 
Cease  and  Desist  Order 

If  a  hearing  panel  issues  a  temporary 
cease  and  desist  order,  NASD  would 
publicize  the  issuance  of  the  order,  just 
as  it  publicizes  the  issuance  of  decisions 
in  disciplinary  proceedings  that  result 
.in  significant  sanctions.  Accordingly, 
the  proposed  rule  change  modifies  IM- 
8310-2  to  permit  the  release  of  this 
information.  When  issuance  of  a 
temporary  cease  and  desist  order  is 
made  public,  if  applicable,  a  statement 
would  accompany  the  public  release 
indicating  that  the  decision  could  still 
be  appealed  to  the  SEC  or  that  the 
appeal  is  pending. 

3.  Duration  of  Temporary  Cease  and 
Desist  Orders 

Once  a  temporary  cease  and  desist 
order  has  been  issued,  it  will  remain  in 
effect  until  a  decision  is  issued  in  the 


underlying  disciplinary  proceeding. ^^  In 
any  disciplinary  proceeding  for  which  a 
temporary  cease  and  desist  order  has 
been  issued,  every  hearing  shall  be  lield 
and  every  decision  shall  be  rendered  at 
the  earliest  possible  time. 

In  addition,  if  a  respondent  believes 
the  underlying  disciplinary  proceeding 
is  not  being  conducted  on  an  expedited 
basis,  the  respondent  may  seek  to  have 
the  order  modified,  set  aside,  limited  or 
suspended  under  proposed  Rule  9850.  '^ 

Further,  the  respondent  may  seek  to 
challenge  a  temporary  cease  and  desist 
order  by  filing  an  application  for  review 
with  the  SEC  pursuant  to  Section  19  of 
the  Act.'*  A  respondent's  application  to 
challenge  an  order,  however,  will  not 
stay  the  effectiveness  of  the  order, 
unless  otherwise  ordered  by  the 
Commission.'^ 

4.  Enforcement  of  Cease  and  Desist 
Orders 

The  proposed  rule  change  provides 
the  NASD  with  the  authority  to  suspend 
or  cancel  a  respondent's  membership  or 
association  if  it  is  found,  after  a 
proceeding  pursuant  to  the  Rule  9510 
Series,"^  that  a  respondent  violated  a 
temporary  cease  and  desist  order  or  a 
permanent  cease  and  desist  order.  The 
proposed  rule  change  provides  that  a 
proceeding  to  suspend  or  cancel  a 
respondent's  association  or  membership 
for  violating  an  order  cannot  be  initiated 
unless  it  is  authorized  in  writing  by  the 
President  of  NASD  Regulatory  Policy 
and  Oversight  or  the  Executive  Vice 
President  for  NASD  Regulatory  Policy 
and  Programs.  NASD  believes  that  this 
provision  ensures  that  decisions  that 
can  have  a  significant  impact  on  a 
respondent  are  made  only  at  the  highest 
staff  level. 

In  addition,  in  any  proceeding 
initiated  pursuant  to  the  Rule  9510 
Series  to  sanction  a  member  or 
associated  person  for  violating  a 
temporary  or  permanent  cease  and 


'''The  Hearing  Panel  issuing  the  decision  in  the 
underlying  disciplinan'  proceeding,  however,  may 
issue  a  permanent  cease  and  desist  order  as  part  of 
any  sanctions  imposed  pursuant  to  the  underlying 
disciplinary  proceeding.  NASD  will  not  stay  the 
effectiveness  of  a  permanent  cease  and  desist  order 
if  the  respondent  appeals  the  decision  in  the 
underlying  disciplinary  proceeding. 

•■i  See  Amendment  No.  5. 

■'*  Section  1 9  of  the  Act  provides  for  the  appeal 
of  final  disciplinary  sanctions  imposed  by  self- 
regulatory  organizations  ("SROs"). 

"See  Amendment  No.  5. 

'"The  Rule  9510  Series  sets  forth  the  procedures 
for  summary  and  non-summary  suspension, 
cancellation,  bar,  limitation,  or  prohibition. 
Pursuant  to  the  proposed  amendment  to  Rule  9511, 
the  sanctions  for  a  violation  of  a  temporary  or 
permanent  cease  and  desist  order  are  limited  to 
suspension  or  cancellation  of  the  membership  of  a 
member  or  the  registration  of  a  person. 


desist  prder,  NASD  would  be  required 
to  specifically  identify  in  the  notice 
initiating  the  proceeding  the  provision 
of  the  temporary  or  permanent  cease 
and  desist  order  that  is  alleged  to  have 
been  violated,  and  the  notice  must 
contain  a  statement  of  facts  specifying 
the  alleged  violation. 

5.  Two-Year  Trial  Period  for  Proposed  ■ 
Rule  Change 

NASD  recognizes  that  temporary 
cease  and  desist  orders  are  new  and 
powerful  enforcement  tools.  Therefore, 
NASD  believes  the  proposed  rule 
change  should  be  adopted  on  a  trial 
basis,  for  a  two-year  period.'^  At  the 
expiration  of  the  two-year  period,  NASD 
will  review  its  experience  with 
temporary  cease  and  desist  orders,  and, 
if  it  believes  the  proposed  rule  change 
should  be  extended  or  adopted  on  a 
permanent  basis,  NASD  will  file  a 
proposed  rule  change  vtrith  the 
Commission  seeking  an  extension  or 
adoption.  The  proposed  rule  change 
will  describe  the  staff's  experience  with 
the  rule  and  its  basis  for  seeking 
extension  or  adoption. 

6.  Context  in  Which  Permanent  Cease 
and  Desist  Orders  Will  Be  Sought 

NASD  staff  does  not  anticipate 
seeking  permanent  cease  and  desist 
orders  on  a  routine  basis.  Factors  that 
NASD  staff  will  consider  in  determining 
whether  a  permanent  cease  and  desist 
order  is  appropriate  include  whether  the 
party's  violation  was  isolated  or  part  of 
a  pattern,  whether  the  violation  was 
flagrant  and  deliberate  or  rrierely 
technical  in  nature,  and  whether  the 
party's  business  will  present 
opportunities  to  engage  in  future 
violative  conduct.'" 

n.  Summary  of  Comments 

The  Commission  received  five 
comment  letters  on  the  proposed  rule 
change.'"  While  all  of  the  commenters 
applauded  the  NASD's  objective  of 
effective  enforcement  and  fair  regulation 


' '  See  Amendment  No.  4. 
'■  See  Amendment  No.  3.  Cf.  In  Re  KPMG. 
Exchange  Act  Release  No.  43862  ()an.  12,  2001), 
petition  denied.  289  F.3d  109  (D.C.  Cir.  2002), 
where  the  SEC  indicated  that  in  determining 
whether  a  cease  and  desist  order  is  appropriate,  it 
would  consider  factors  that  provide  some  showing 
of  risk  of  future  violation,  although  such  showing 
need  not  be  as  great  as  that  required  for  the 
imposition  of  an  injunction.  The  NASD  staff  states 
that  nothing  in  this  proposed  rule  change  is 
intended  to  impose  any  standards  on  NASD  staff  in 
exercising  its  prosecutorial  discretion  in  any 
particular  matter,  nor  is  it  intended  to  require  that 
Hearing  Officers  find  that  the  standards  advocated 
by  the  SEC  in  the  KPMG  litigation  described  above 
are  met  in  imposing  a  permanent  cease  and  desist 
order.  See  Amendment  No.  5. 
■ '•See  supro  note  5.  , 
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of  the  securities  industry,  especially  in 
the  area  of  microcap  securities  fraud, 
only  NASAA  generally  supported  the 
proposal.  The  remaining  commenters 
expressed  a  number  of  concerns 
regarding  certain  provisions  of  the 
proposed  rule  change.  T^e  comments 
submitted  to  the  Commission,  and  the 
NASD's  response  to  the  comments,  are 
summarized  by  issue  below. 

1.  Consistent  with  the  Act 

NASAA  stated  its  belief  that  the 
proposed  rule  change  would  be 
consistent  with  the  provisions  of  the  Act 
relating  to  member  enforcement, 
promotion  of  fair  practices  and 
appropriate  disciplinary  actions  by  an 
SRO  against  its  members. ^o  Three 
commenters  disagreed,  questioning  the 
existence  of  statutory  authority  for  a 
grant  of  temporary  cease  and  desist 
power  to  NASD.21  Two  of  these 
commenters  argued  that  this  authority 
falls  outside  the  definition  of  the  term 
"sanction"  under  Section  15A  of  the 
Act,22  with  one  of  these  commenters 
contending  that  temporary  cease  and 
desist  orders  are  quasi-judicial  powers 
primarily  intended  to  preserve  the 
status  quo  pending  a  formal  decision, 
not  sanctions. 

NASD  responded  that  several 
provisions  of  the  Act  provide  SROs  with 
the  authority  to  issue  temporary  cease 
and  desist  orders.  Section  15A(b)(2)  of 
the  Act,  among  other  things,  requires 
that  an  association  of  brokers  and 
dealers  have  the  capacity  to  be  able  to 
carry  out  the  purposes  of  the  Act  and  to 
enforce  compliance  by  its  members  and 
persons  associated  with  its  members 
with  the  Act,  the  rules  and  regulations 
thereimder,  and  the  rules  of  the 
association.  In  addition.  Section 
15A(b)(6)  of  the  Act  requires  that  the 
rules  of  an  association  be  designed  to 
prevent  fi-audulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  Finally,  section 
15A(b)(7)  of  the  Act  permits  an 
association  to  sanction  its  members  and 
persons  associated  with  members 
through  the  imposition  of  any  "fitting 
sanction,"  and  Section  15A(b)(8)  of  the 
Act,  among  other  things,  requires  that 
the  rules  of  an  association,  in  general, 
provide  a  fair  procedure  for  disciplining 
members  and  persons  associated  with 
members.  The  NASD  contends, 
therefore,  that  the  proposed  rules  are 


consistent  with  NASD's  obligations 
under  Section  15A(b)(2),  (6),  (7)  and  (8) 
of  the  Act  because  temporary  cease  and 
desist  orders  are  fitting  sanctions 
designed  to  stop  violative  conduct  that 
is  likely  to  cause  significant  dissipation 
or  conversion  of  assets  or  other 
significant  harm  to  investors. 

2.  Justification  for  Temporary  Cease  and 
Desist  Powers 

The  Commission  specifically 
requested  public  comment  on  whether 
the  NASD  has  sufficiently  justified  the 
need  for  temporary  cease  and  desist 
powers.  NASAA  responded  that  the 
exponential  growth  of  the  securities 
markets  and  in  the  number  of 
participants,  particularly  in  the  area  of 
microcap  seciuities,  justifies  the  need 
for  regulators  to  utilize  all  of  the 
enforcement  tools  available,  including 
the  authority  to  issue  a  temporary  cease 
and  desist  order.  ^  3  Three  commenters 
contend,  however,  that  the  NASD  has 
not  sufficiently  justified  the  need  for  the 
extraordinary  power  to  issue  temporary 
cease  and  desist  orders. ^'^  One 
commenter  noted  that  no  other  SRO  has 
ever  requested  temporary  cease  and 
desist  authority  and  the  Commission 
has  used  its  cease  and  desist  authority 
only  once  in  eight  years,  thereby  casting 
doubt  on  its  usefulness  as  an 
enforcement  tool.^s  Two  commenters 
questioned  why  the  NASD  could  not 
refer  any  matter  for  which  a  temporary 
cease  and  desist  order  may  be 
appropriate,  along  with  the  supporting 
documentation  required  to  be  recited  in 
the  notice  and  underlying  complaint,  to 
the  Commission  or  appropriate  state 
regulator.  2fi 

In  response,  the  NASD  stated  that 
there  is  a  clear  need  for  an  additional 
tool  to  stop  members'  or  associated 
persons'  misconduct  where  NASD 
believes  significant  dissipation  or 
conversion  of  assets  or  other  significant 
harm  to  investors  is  likely  to  occur 
before  a  disciplinary  proceeding  tmder 
NASD  Rules  9100-9300  is  concluded. 
The  NASD  notes  that,  under  its  current 
rules,  it  takes  a  minimiun  of  four 
months  to  complete  a  disciplinary 
proceeding.  Without  a  temporary  cease 
and  desist  rule,  NASD  believes  it  has  no 
immediate  remedy  to  order  cessation  of 
egregious,  ongoing  violative  conduct. 

With  respect  to  its  current  authority, 
the  NASD  notes  that  it  can  summarily 
suspend  a  member  or  associated  person 
only  in  the  limited  situations  that  are 


described  in  Section  15A(h)(3)  of  th'e 
Act,  which  do  not  include  the  types  of 
situations  NASD  is  attempting  to 
address  vdth  the  temporary  cease  and 
desist  rules.  Similarly,  the  NASD's  non- 
summary  suspension  rules  ^^  are 
designed  to  limit  or  stop  a  member's  or 
associated  person's  ability  to  conduct 
business,  whereas  temporary  cease  and 
desist  orders  are  designed  to  stop 
ongoing,  violative  conduct  while  an 
imderlying  disciplinary  proceeding  is 
being  litigated. 

With  respect  to  referring  cases  to  the 
SEC  or  a  state  regulatory  authority  for 
prosecution  where  an  emergency  exists, 
NASD  responds  that  its  experience 
demonstrates  that  this  is  not  a  viable 
alternative  to  the  proposed  rule.  Even 
though  NASD,  the  SEC  and  other 
regulators  have  made  great  strides  in 
coordinating  their  respective 
enforcement  efforts,  this  is  not  a 
substitute  for  temporary  cease  and         ^ 
desist  authority.  The  NASD  believes 
that  there  are  situations  where  it  is  in 
the  best  position  to  take  immediate 
action,  based  on  its  preexisting 
investigation  and  access  to  case-specific 
information.  In  such  situations,  having 
to  refer  the  case  to  another  regulatory 
authority  might  result  in  unacceptable 
delay  and  would  not  be  an  efficient  use 
of  NASD's  or  other  regulators'  resources. 

3.  Scope  of  Predicate  Violations 

The  Commission  specifically 
requested  public  comment  on  whether 
the  scope  of  possible  violations  should 
be  narrowed.  NASAA  responded  that 
the  scope  of  predicate  violations  should 
not  be  limited  beyond  the  current 
restrictions  in  the  proposedrule  change 
because  all  of  the  possible  violations 
raise  concerns  of  fraudulent  or 
manipulative  conduct  or  the  need  for 
preservation  of  inv^tor  assets  and 
funds.28 

Three  commenters  believe,  however, 
that  the  predicate  rule  violations  are 
overly  broad.  Two  of  these  commenters 
argued  that  the  predicate  violations  are 
broad  enough  to  encompass  virtually 
any  alleged  violation  of  securities  laws 
and  rules  because  the  proposed 
violations  include  basic  anti-fraud  and 
manipulation  provisions. ^^  One  of  the 
commenters  argued  that,  if  the  purpose 
is  primarily  to  protect  against  potential 
customer  losses,  the  predicate  violations 
should  be  limited  to  alleged  violations 
involving  microcap  securities. '"  In 
particular,  this  commenter  felt  that 
many  alleged  cases  of  unauthorized 


20  See  15  U.S.C.  78o-3(b)(2),  (6)  and  (7).  See 
NASAA  Letter,  p.  2. 

^'  See  lamieson  Letter,  p.  1,  Orrick  Letter,  p.  5, 
and  SIA  Letter,  p.  2. 

'2  See  Orrick  Lettef,  p.  5,  and  SIA  Letter,  p.  2. 


"  See  NASAA  Letter,  p.  3. 
"  See  ABA  Sections  Letter,  pgs.  6-7,  Orrick 
Letter,  p.  3,  SIA  Letter,  p.  1. 
2^  See  ABA  Sections  Letter,  p.  2. 
^^  See  Orrick  Letter,  p.  3,  and  SIA  Letter,  p. 


"NASD  Rules  9511(a)(2)  and  9513. 

2»  See  NASAA  Letter,  p.  2. 

2«See  SIA  Letter,  p.  3  and  Orrick  Letter,  p.  3. 

^0  See  ABA  Sections  Letter,  pgs.  7-8. 
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trading  and  fraudulent  markups  are 
inappropriate  for  temporary  cease  and 
desist  proceedings. 

In  response,  the  NASD  noted  that  the 
proposal  does  not  permit  it  to  seek  a 
temporary  cease  and  desist  order  for  any 
securities  law  violation  because  Rule 
lOb-5  under  the  Act  requires  a  showing 
of  fraud.  In  addition,  the  NASD  believes 
the  proposed  rule  only  addresses  the 
forms  of  misconduct  most  likely  to 
result  in  rapid  dissipation  of  investor 
funds,  such  as  unauthorized  trading  and 
charging  fraudulent,  excessive  markups. 

4.  Due  Process 

While  NASAA  believes  the  proposed 
rule  change  contains  sufficient 
safeguards  to  ensure  adequate  due 
process, "  Orrick  contends  that  the 
timetable  for  a  hearing  on  a  temporary 
cease  and  desist  order  fails  to  give  the 
respondent  an  adequate  amount  of  time 
to  prepare  for  the  hearing.  *^  In  response 
to  Orrick's  concerns,  the  NASD 
extended  the  minimum  amount  of  time 
between  service  of  notice  of  a  hearing 
and  the  hearing  date  from  four  to  seven 
days.'* 

5.  Standard  for  Issuance  of  a  Temporary 
Cease  and  Desist  Order 

Two  commenters  believe  that  the 
"preponderance  of  evidence"  standard, 
alone,  is  an  inadequate  basis  for 
granting  the  extraordinary  relief  of  a 
temporary  cease  and  desist  order.  *^ 
These  commenters  contend  that  there 
should  be  a  finding  that  investors  will 
be  irreparably  harmed  or  that  their 
chances  of  subsequent  recovery  will  be 
damaged  by  the  standard  disciplinary 
process.  One  commenter  further 
believes  that,  in  cases  that  do  not 
involve  potential  investor  losses,  there 
should  be  a  finding  that  there  is  a 
substantial  likelihood  that  respondents 
will  engage  in  future  violations.  Another 
commenter  contends  that  the  standard 
for  issuance  of  a  temporary  cease  and 
desist  order  invites  arbitrary  imposition 
of  orders  based  on  subjective 
interpretation  of  the  standard.'^ 

NASD  responds  that  the  "likelihood 
of  success"  standard  is  an  inappropriate 
standard  in  the  context  of  the  other 
required  showings,  and  that  an 
irreparable  harm  standard  would 
frustrate  its  attempt  to  stop  ongoing 
fraudulent  activity.  Under  such  a 
standard,  as  long  as  a  member  could 
show  that  it  is  solvent  and,  at  the  time 
the  disciplinary  action  is  proceeding. 


could  pay  any  potential  arbitration  or 
mediation  awards,  NASD  would  be 
unable  to  stop  the  ongoing  fraudulent 
activity  until  the  completion  of  the 
regular  disciplinary  proceeding.  The 
NASD  notes  that  the  member's  financial 
condition  often  significantly  changes 
after  the  conclusion  of  the  disciplinary 
proceeding.  Finally,  NASD  believes  that 
once  it  has  been  shown  that  the 
violative  conduct  or  the  continuation 
thereof  is  likely  to  result  in  significant 
dissipation  or  conversion  of  assets  or 
other  significant  harm  to  investors,  the 
potential  harm  to  the  respondent  if  an 
order  is  issued  is  overshadowed  by  the 
harm  that  is  likely  to  occur  if  the  order 
is  not  issued. 

6.  Review  of  Temporary  Cease  and 
Desist  Order 

Two  commenters  noted  that,  unlike  a 
temporary  cease  and  desist  order  issued 
by  the  Commission,  entry  of  a 
temporary  cease  and  desist  order  issued 
by  the  NASD  cannot  be  immediately 
appealed  to  a  U.S.  District  Court.  These 
commentators  raised  a  concern  about 
the  ability  of  a  respondent  to  appeal 
decisions  issuing  temporary  cease  and 
desist  orders  to  the  SEC  because  it  was 
unclear  whether  temporary  cease  and 
desist  orders  are  final  disciplineuy 
decisions  of  NASD.-'" 

NASD  responded  that  it  believes  a 
temporary  cease  and  desist  order  should 
be  considered  a  final  disciplinary 
sanction  of  NASD  under  Section  19(d) 
of  the  Act  and,  therefore,  should  be 
appealable  to  the  SEC  as  soon  as  the 
order  is  issued.  A  temporary  cease  and 
desist  order  is  issued  after  notice  and  an 
opportunity  for  a  hearing  and  upon  a 
finding  by  a  preponderance  of  the 
evidence  that  a  violation  of  a  statutory 
provision  or  rule  has  occurred.  The 
temporary  cease  and  desist  order  is  an 
"other  fitting  sanction"  under  Section 
15A{b)(7)  of  the  Act  because  the  order 
directs  a  respondent  to  cease  violating  a 
rule,  to  cease  specified  violative 
conduct,  and,  as  appropriate,  to  cease 
and  desist  dissipating  or  converting 
assets.  In  addition,  NASD  notes  that  a 
temporary  cease  and  desist  order  is. 
immediately  effective  and  enforceable 
and,  moreover,  a  respondent  that 
violates  the  terms  of  a  temporary  cease 
and  desist  order  can  have  its 
membership  or  registration  suspended 
or  canceled. '^ 


7.  Permanent  Cease  and  Desist 
Authority 

One  commenter  strongly  opposed  the 
provision  that  allows  the  NASD  to 
impose  a  permanent  cease  and  desist 
order  on  the  grounds  that  the  industry 
and  other  interested  parties  had  not 
been  provided  adequate  notice  of  the 
provision.  3*  This  commenter  further 
stated  that  the  NASD  has  not  articulated 
either  a  purpose  or  need  for  permanent 
cease  and  desist  powers,  a  compelling 
justification  for  the  authority,  the 
circumstances  in  which  a  permanent 
cease  and  desist  order  would  be  sought, 
or  the  evidentiary  standard  for  issuance. 

The  NASD  responded  that  it  did  not 
highlight  the  issue  of  permanent  cease 
and  aesist  authority  because  it  believes 
it  already  has  the  authority  to  issue 
them  as  an  "other  fitting  sanction" 
under  NASD  Rule  8310.  In  response  to 
the  commenter's  concerns,  however,  the 
NASD  added  language  that  it  does  not 
anticipate  seeking  permanent  cease  and 
desist  orders  on  a  routine  basis,  and 
listed  the  factors  the  NASD  will 
consider  in  determining  whether  a 
permanent  cease  and  desist  order  is 
appropriate.^^ 

8.  Collateral  Consequences 

The  Commission  solicited  comments 
on  what  impact,  if  any,  the  issuance  of 
a  temporary  cease  and  desist  order  will 
have  on  other  laws  (other  than  the 
federal  securities  laws).  Two 
commenters  responded  that  the 
proposal  did  not  contain  any 
consideration  of  the  potential  collateral 
consequences  of  a  temporary  cease  and 
desist  order.**"  These  commenters 
contend  that  the  NASD  should  evaluate 
the  potential  collateral  consequences  of 
the  issuance  of  a  temporary  cease  and 
desist  order  and  report  the  results  before 
Commission  approval  of  the  proposed 
rule  change. 

NASD  responded  that  it  believes  the 
use  of  temporary  cease  and  desist 
authority  will  have  limited  collateral 
effects.  The  NASD  reviewed  the  state 
securities  laws  and  did  not  find  any 
state  statute  that  would  mandate  the 
denial,  suspension,  or  revocation  of  a 
broker-dealer's  registration  based  on  the 


"  Sep  NASAA  Letter,  p.  2. 
"  See  Orrick.  Letter,  p.  4. 
^■*  See  Amendment  No.  4. 
^*  See  ABA  Sections  Letter,  p.  9,  and  Orrick 
Letter,  p.  4. 

J5  See  SIA  Letter,  p.  4. 


"See  SIA  Letter,  p.  4.  and  Orrick  Letter,  p.  4. 

"  NASD  believes  that  its  view  that  temporary 
cease  and  desist  orders  are  subject  to  Commission 
review  under  Section  19(d)  of  the  Act  is  further 
supported  by  the  Commission's  Order  Accepting 
jurisdiction  issued  In  ihe  Matter  of  the  Application 
of  Martin  Lee  Eng.  Release  No.  42962  (June  20. 
2000).  NASD  states  that  the  Commission  found  that 


it  had  jurisdiction  to  review  NASD's  imposition  of 
a  letter  of  caution  in  a  disciplinary  action  because 
the  letter  of  caution  constituted  a  "sanction"  under 
Section  19(d).  The  NASD  contends  that  the 
Commission  based  its  finding  of  jurisdiction  on  Ihe 
fact  that  the  letter  of  caution  resulted  froma  finding 
in  a  formal  NASD  disciplinary'  proceeding  that  the 
respondent  violated  an  NASD  rule  and  that  the 
letter  of  caution  had  been  reported  to  the  Central 
Registration  Depository  ("CRD"). 

"See  ABA  Sections  Letter,  pgs.  17-19. 

'*See  Amendment  Nos.  3  and  5. 

*°  See  ABA  Sections  Letter,  pgs.  14-15,  and  SIA 
Letter,  pgs.  4-5. 
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imposition  of  a  cease  and  desist  order 
by  the  NASD."'  In  addition,  the  NASD 
does  not  believe  that  respondents  will 
be  collaterally  estopped  from  contesting 
issues  in  customer  disputes  because 
arbitrators  are  not  required  to  apply  the 
same  legal  standards  as  the  courts. 
Finally,  the  NASD  stated  that  it  would 
work  with  other  regulators  in 
coordinating  the  use  of  the  cease  and 
desist  authority  as  an  enforcement  tool 
to  help  prevent  regulators  ft-om  "piling" 
sanctions  on  respondents. 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)*2  of 
the  Act,  in  general,  and  furthers  the 
objectives  of  Section  15A(b){6),*3  in 
particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest.'*'*  The  Commission 
believes  that  the  proposed  rule  change 
will  protect  investors  and  the  public 
interest  by  improving  the  NASD's 
capability  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  such  as 
unauthorized  trading  in  a  customer's 
account. 

The  Commission  further  finds  that  the 
proposed  rule  change  is  a  "fitting 
sanction"  under  Section  15A(b){7)  of  the 
Act.  One  commenter's  argument  that 
temporary  cease  and  desist  orders  are 
"quasi-judicial  powers  primarily 
intended  to  preserve  the  status  quo"  and 
are  "not  designed  to  function  as 
sanctions"  is  not  accurate  in  this 
context.  For  the  Commission  to  issue  a 
temporary  cease  and  desist  order  under 
Section  21C  of  the  Act,  it  must  only  find 
that  an  alleged  or  threatened  violation 
specified  in  the  permanent  cease-and- 
desist  complaint  is  likely  to  result  in 
significant  dissipation  or  conversion  of 
assets,  significant  harm  to  investors,  or 
substantial  harm  to  the  public  interest 
before  completion  of  the  permanent 
cease-and-desist  proceeding.  Thus, 
unlike  a  NASD  issued  temporary  cease 
and  desist  order,  the  Commission  does 
not  have  to  find  an  actual- violation 
before  issuing  a  temporary  cease  and 
desist  order. 

The  NASD's  proposal  requires  the 
NASD  to  prove  its  case  by  finding  an 
actual  violation  by  a  preponderance  of 
the  evidence;  in  other  words,  there  is  a 


•"  See  Amendment  No.  3. 

«15U.S.C.  78o-3(b). 

"15U.S.C.  78o-3(b)(6). 

**  In  approving  this  rule,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efTiciency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 


ruling  on  the  merits.  Accordingly,  the 
imposition  of  a  temporary  cease  and 
desist  order  can  be  a  "sanction"  for  the 
finding  of  wrongdoing  under  Section 
15A{b)(7)oftheAct. 

The  Commission  further  finds  that  the 
proposed  rule  change  is  consistent  with 
Section  15A(b)(8)  of  the  Act  in  that  it 
provides  for  a  fair  procedure  for 
disciplining  members  and  persons 
associated  with  members.  Temporary 
cease  and  desist  proceedings  are 
designed  to  occur  on  an  expedited  basis 
to  help  stop  ongoing  violations  that  are 
likely  to  result  in  a  significant 
dissipation  or  conversion  of  assets  or 
other  significant  harm  to  investors.  In 
response  to  a  commenter's  concerns  that 
there  was  inadequate  time  to  prepare  for 
a  hearing,  however,  the  NASD  extended 
the  minimum  amount  of  time  between 
service  of  notice  of  a  hearing  and  the 
hearing  date  from  four  to  seven  days. 
This  should  give  respondents  sufficient 
time  to  prepare  a  response  to  the 
NASD's  detailed  allegations  set  forth  in 
the  notice. 

Commenters  also  believe  that  the 
"preponderance  of  evidence"  standard, 
alone,  is  an  inadequate  basis  for 
granting  a  temporary  cease  and  desist 
order.  The  preponderance  of  the 
evidence  standard,  however,  is 
consistent  with  the  standard  in  civil 
actions  generally,  including 
Commission  actions.''^ 

With  respect  to  the  ability  of  the 
NASD  to  impose  a  permanent  cease  and 
desist  order,  the  NASD  has  articulated 
the  factors  it  will  consider  before 
imposing  an  order.  The  Commission 
notes  in  In  Re  KPMG  that,  in 
determining  whether  a  cease  and  desist 
order  is  appropriate,  it  would  consider 
factors  that  provide  some  showing  of 
risk  of  future  violation,  although  such 
showing  need  not  be  as  great  as  that 
required  for  the  imposition  of  an 
injunction.'*^ 

IV.  Accelerated  Approval  of 
Amendment  Nos.  3, 4  and  5  ^ 

The  Commission  finds  good  cause  for 
approving  Amendment  Nos.  3,  4  and  5 
prior  to  the  thirtieth  day  after 
publication  in  the  Federal  Register.  The 
Commission  believes  that  NASD  has 
responded  adequately  to  commenters' 
concerns  and  suggestions  by 
incorporating  certain  commenters' 
recommendations  into  the  pi"oposed 
rule  language  and  discussion  in 
Amendment  Nos.  3, 4  and  5,  and  by 
explaining  why  it  was  not  incorporating 


*^  See  Steadman  v.  Securities  and  Exchange 
Commission.  450  U.S.  91  (1981);  Seaton  v. 
Securities  and  Exchange  Commission,  670  F.2d  309 
(D.C.  Cir.  1982). 

**  See  also  footnote  18. 


others.  Further,  the  Commission  notes 
that  there  were  no  language  changes  to 
the  rule  in  Amendment  Nos.  3  and  5. 
and  the  only  substantive  changes  to  the 
rule  language  in  Amendment  No.  4  are 
the  implementation  of  the  proposal 
relating  to  the  temporary  cease  and 
desist  orders  as  a  two-year  pilot  program 
and  the  extension  of  the  minimum 
amoujit  of  time  between  the  notice  of 
the  hearing  and  the  hearing  date.  Both 
of  these  changes  were  made  in  response 
to  commenters'  concerns.  Thus,  the 
substance  of  the  proposed  rule  change 
was  provided  in  the  Notice  and  has 
been  the  subject  of  a  full  comment 
period.  Accordingly,  the  Commission 
believes  that  there  is  good  cause, 
consistent  with  Section  19(b)  of  the 
Act,'"'  to  approve  Amendment  Nos.  3.  4 
and  5  to  the  proposal  on  an  accelerated 
basis. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  Nos. 
3,  4  and  5,  including  whether  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  Act.  Persons  making, 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written " 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  WTitten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at  ~^ 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-98-80  and  should  be 
submitted  by  June  25.  2003. 

VI.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  18(b)(2)  of  the  Act,  that  the 
proposed  rule  change  {SR-NASD-98- 
80)  as  amended  by  Amendment  No.  1 
be.  and  it  hereby  is,  approved,  and  that 
Amendment  Nos.  3,  4  and  5  to  the 
proposed  rule  change  be,  and  they 
hereby  are,  approved  on  an  accelerated 
basis.  With  respect  to  the  NASD's 
authority  to  issue  a  temporary  cease  and 
desist  order,  it  is  hereby  approved  on  an 
accelerated  basis  as  a  two-year  pilot 


■"■  15  U.S.C.  78f(b)  and  78s(b). 
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program.  The  NASD  will  publish  a 
Notice  to  Members  announcing  the 
effectiveness  of  the  temporary  cease  and 
desist  order  pilot.  The  pilot  will  expire 
two  years  after  the  date  of  publication 
•of  Notice  to  Members. ■'*' 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'*'' 
|ill  M.  Peterson, 
Assistant  Secretary. 
[FR  Doc.  03-13945  Filed  6-3^3;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47935;  File  No.  SR-NSCC- 
2003-07] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Relating  To  Balance 
Order  Transaction  Data  Reporting  and 
Other  Technical  Corrections 

May  28.  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act".'),'  notice  is  hereby  given  that  on 
April  10,  2003.  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  11,  and  III  below,  which  items 
have  been  prepared  primarily  by  NSCC. 
The  Comfnission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  modify  NSCC  Procedure  V 
to  allow  NSCC  to  report  Balance  Order 
transaction  data  on  the  Consolidated 
Trade  Summary  delivered  to 
participants.  The  proposed  rule  change 
will  also  correct  errors  in  NSCC 
Procedure  VII. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fding  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 


rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

As  part  of  NSCC's  straight  through 
processing  development  efforts,  NSCC  is 
revising  its  Continuous  Net  Settlement 
and  Balance  Order  processing.  As  part 
of  this  initiative,  NSCC  has  decided  to 
modify  the  manner  in  which  it  reports 
Balance  Order  transaction  data  to 
participants  in  order  to  make  such 
information  more  readily  available  in  a 
more  efficient  and  cost  effective 
manner.  Starting  on  July  25,  2003, 
Balance  Order  information  will  be 
reported  on  the  Consolidated  Trade 
Summary. 

The  proposed  modification  to 
Procediu'e  V,  "Balance  Order 
Accounting  Operation,"  implements 
this  change.  In  addition,  the  proposed 
rule  change  clarifies  that  the 
Consolidated  Trade  Summary  is  issued 
on  each  day  that  is  a  settlement  day. 
The  proposed  rule  change  further 
corrects  erroneous  cross  references  and 
a  typographical  error  in  Procedure  Vll, 
section  E,  subsections  4(a)  and  (b), 
respectively. 

The  proposed  rule  change  is 
consistent  with  Section  17A(b)(3)(F)  of 
the  Act  ^  and  the  rules  and  regulations 
thereunder  because  it  will  enable  NSCC 
to  report  Balance  Order  transaction  data 
to  its  participants  in  an  easier,  more  cost 
efficient  manner  thereby  facilitating  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  NSCC  consulted 
with  the  Securities  Industry 
Association's  Straight  Through 
Processing  Subcommittee  in  developing 
the  reporting  modifications.  NSCC 


advised  participants  of  the  proposed 
modifications  in  Important  Notice  A 
5482,  P&S  5052  (September  25,  2002). 
NSCC  will  notify  the  Commission  of  any 
written  comments  received  by  NSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  will  take 
effect  on  July  25,  2003,  pursuant  to 
Section  19(b)(3)(A)(iii)  of  the  Act"  and 
Rule  19b-4(f)(4)5  thereunder  because 
the  proposed  rule  effects  a  change  in  an 
existing  service  of  NSCC  which  neither 
(1)  adversely  affects  the  safeguarding  of 
securities  or  funds  in  NSCC's  custody  or 
control  or  for  which  NSCC  is 
responsible  nor  (2)  significantly  affects 
the  rights  or  obligations  of  NSCC  or 
persons  using  the  service.  At  any  time 
within  sixty  days  of  the  filing  of  such 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  piuposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  vyrritten  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609. 
Comments  may  also  be  submitted 
electronically  at  the  following  e-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
SR-NSCC-2003-07.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  To  help  us  process  and 
review  comments  more  efficiently, 
comments  should  be  sent  in  hardcopy 
or  by  e-mail  but  not  by  both  methods. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  insp>ection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of  ■< 


*•  See  Amondment  No.  4. 
*9  17  CFR  20O.3O-3(a)(12). 
■  15  U.S.C  7Bs(bHl). 


''The  Commissiun  has  modified  the  text  of  the 
summaries  prepared  by  NSC£. 
M5  U.S.C  78q(bH3)(F). 


*  15  use.  78s(b)(3)(A)(iii). 
» 17  CFR  240.19b-4(f)(4). 
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such  filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  Ml  submissions  should 
refer  to  File  Nq.  SR-NSCC-2003-07  and 
should  be  submitted  by  Jime  25,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."* 
Jill  M.  Peterson, 
Assistant  Secretary. 

[FR  Doc.  03-13943  Filed  6-3-03;  8:45  am) 
BILUNG  CODE  8010-01-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47937;  File  No.  SR-Phlx- 
2003-21] 

Self-Regulatory  Organizations;  Notice 
of  HIing  of  a  Proposed  Rule  Change 
and  Amendment  No.  1  Thereto  by  the 
Philadelphia  Stock  Exchange,  inc. 
Relating  to  a  Disclaimer  by 
Susquehanna  Indices,  LLP 

May  28,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  April  2, 
2003,  the  Philadelphia  .Stock  Exchange, 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III,  below,  which  Items 
have  been  prepared  by  the  Phlx.  On 
May  23,  2003,  the  Phlx  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.^  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  adopt  new  Rule 
1104A,  Susquehanna  Indices,  LLP 
Indexes,  to  provide  a  disclaimer  with 
regards  to  SIG  Investment  Managers 
Index  TM  ("Index").  Below  is  the  text  of 
the  proposed  rule  change.  Proposed  new 
language  is  italicized. 


o  17  CFR  200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

^  See  letter  from  Caria  Behnfeldt.  Director.  Legal 
Department  New  Product  Development  Group, 
Phlx.  to  Lisa  N.  |ones.  Attorney.  Division  of  Market 
Regulation.  Commission,  dated  May  22.  2003 
("Amendment  No.  1").  Amendment  No.  1:  (1) 
Clarifies  in  the  proposed  rule  text  that  the  proposed 
disclaimer  specifically  applies  to  the  SIG 
Investment  Managers  Index:  and  (2)  provides  more 
detail  on  the  Susquehanna  Indices.  LLP  disclaimer 
in  the  purpose  section  of  the  proposal. 


Susquehanna  Indices,  LLP  Indexes 
Rule  1104A.  Susquehanna  Indices, 
LLP  makes  no  warranty,  express  or 
implied,  as  to  results  to  be  obtained  by 
any  person  or  any  entity  from  the  use  of 
the  SIG  Investment  Managers  Index  or 
any  data  included  therein  in  connection 
with  the  trading  of  option  contracts 
thereon,  or  for  any  other  use. 
Susquehanna  Indices,  LLP  makes  no 
express  or  implied  warranties  of 
merchantability  or  fitness  for  a 
particular  purpose  for  use  with  respect 
to  the  SIG  Investment  Managers  Index 
or  any  data  included  therein. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  £my 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Phlx  is  proposing  to  adopt  new 
Phlx  Rule  1104A,  which  applies  to  the 
Index  developed  and  maintained  by 
Susquehanna  Indices,  LLP  ("SI").''  The 
Index  is  a  modified  capitalization- 
weighted  index  that  reflects  the 
performance  of  19  publicly  traded 
investment  management  companies. 
The  composition  of  the  Index  includes 
managers  of  mutual  funds;  trust  banks, 
and  broker-dealers  with  substantial 
asset  management  components. 
According  to  the  Phlx,  SI  selects 
component  securities  for  the  Index,  and 
is  also  responsible  for  all  necessary 
maintenance  of  the  Index.  The  Phlx 
currently  lists  options  on  the  Index 
pursuant  to  a  license  agreement  with  SI 
and  Phlx  Rule  1009A(b).5 


■•  SIG  Investment  Managers  Index^"  is  a 
trademark  of  Susquehanna  Indices,  LLP. 

^On  )une  3.  1994.  the  Commission  approved  a 
Phlx  proposed  rule  change  adopting  Phlx  Rule 
1009A(bj  in  accordance  with  the  Generic  Index 
Option  Approval  Order  for  the  listing  and  trading 
of  narrow-based  index  options.  Under  Rule 
1009A(b).  the  Exchange  may  trade  options  on  a 
narrow-based  index  without  filing  a  proposed  rule 
change  under  Section  19(b)(2)  of  the  Act  if  certain 
conditions  are  satisfied. , 


The  Exchange  is  filing  this  proposed 
rule  change  pursuant  a  requirement  in 
the  license  agreement.  Proposed  Rule 
11 04 A  would  provide  that  SI  makes  no 
warranty,  express  or  implied,  as  to 
results  to  be  obtained  by  any  person  or  . 
entity  from  the  us^  of  the  Index  and  that 
SI  makes  no  express  or  implied 
warranties  of  merchantability  or  fitness 
for  a  particular  purpose  for  use  with 
respect  to  the  Index  or  any  data 
included  therein.  The  Exchange  believes 
that  the  disclaimer  proposed  in  Rule 
1104A  is  appropriate  given  that  it  is 
similar  to  disclaimer  provisions  of 
American  Stock  Exchange  LLC 
("Amex")  Rule  902C  relating  to  index 
options  listed  bn  the  Amex. 

'2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  is  consistent  with  section  6(b) 
of  the  Act^  in  general,  and  furthers  the 
objectives  of  section  6(b)(5)  of  the  Act  ^ 
in  particular,  in  that  it  is  designed  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the    - 
public  interest.  The  Exchange  believes 
that  the  proposed  rule  should  encourage 
SI  to  develop  and  maintain  stock 
indexes  that  may  qualify  for  options 
trading  on  the  Exchange,  thereby 
providing  investors  with  new 
investment  opportunities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  result  in 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 


6  15  U.S.C.  78f(b). 
MS  U.S.C.  78flb)(5). 
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its  reasons  for  so  finding  or  (ii)  as  to 
which  the  Exchange  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
•Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2003-21  and  should  be 
submitted  by  June  25,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
|.  Lynn  Taylor, 
Assistant  Secretary. 
|FR  Doc.  0.3-13936  Filed  6-3-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47940;  File  No.  SR-Phlx- 
2002-77] 

Self-Regulatory  Organizations;  The 
Philadelphia  Stock  Exchange, 
Incorporated;  Order  Granting  Approval 
to  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  to  Adopt  a 
Specialist  Revenue  Sharing  Program 
for  Trades  in  ttte  Nasdaq-100  Index 
Tracking  Stock 

May  29.  2003. 

On  December  16,  2002,  The 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 


("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),'  a  proposed  rule 
change  to  adopt  a  Specialist  Rev^ue 
Sharing  Program  for  trades  in  the 
Nasdaq-100  Index  Tracking  Stock  sm 
("QQQ").  The  Phlx  amended  the 
proposed  rule  change  on  February  28, 
2003.^  The  proposed  rule  change,  as 
amended,  was  published  for  notice  and 
comment  in  the  Federal  Register  on 
March  13,  2003. ^  The  Commission 
received  one  comment  on  the  proposal.* 
On  May  14,  2003,  the  Phlx  responded  to 
the  NYSE  Letter.^ 

The  Exchange  proposes  a  Specialist 
Revenue  Sharing  Program  in  which  it 
would  share  with  the  QQQ  specialist 
unit  a  portion  of  the  revenues  that  the 
Exchange  receives  under  the 
Consolidated  Tape  Association  ("CTA") 
Plan  attributable  to  the  QQQ  (which  is 
reported  on  Tape  B).«  The  Exchange 
proposes  to  apply  its  program  as  of 
November  1,  2002. 

As  set  forth  in  its  July  2,  2002  Order 
of  Summary  Abrogation  ("Abrogation 
Order"), ^  the  Commission  will  continue 
to  examine  the  issues  siurounding 
market  data  fees,  the  distribution  of 
market  data  rebates,  and  the  impact  of 
market  data  revenue  sharing  programs 
on  both  the  accuracy  of  market  data  and 
on  the  regulatory  functions  of  self- 
regulatory  organizations.  The  Phlx  has 
proposed  to  operate  meuket  data 
revenue  sharing  program  that  is  similar 
to  existing  programs  at  other  self- 


■17CFR200.30-3(a)(12). 


'15U.S.C.  78s(b)(ll. 

^  See  letter  from  Cynthia  K.  Hoekstra,  Counsel. 
Phlx.  to  Nancy  |.  Sanow,  Assistant  Director. 
Division  of  Market  Regulation.  Commission,  dated 
February  27,  2003  ("Amendment  No.  1").  In 
Amendment  No.  1.  the  Exchange  filed  a  Form  19b- 
4,  which  replac^  the  original  filing  in  its  entirely. 

-*  See  Securities  Exchange  Act  Release  No.  47456 
(March  6.  20031.  68  FR  12138. 

*  See  April  3,  2003  letter  from  Daria  C.  Sluckey. 
Corporate  Secretary,  New  York  Stock  Exchange,  Inc. 
(••NYSE"),  to  lonathan  G.  Katz,  Secretary, 
Commission  CNYSE  Letter").  The  NYSE  Letter 
asked  the  Commission  to  institute  disapproval 
proceedings  and  to  also  eliminate  all  market  data 
rebate  programs  in  both  the  equities  and  optiohs 
markets.  Because  the  NYSE  Letter  does  not  , 

specifically  address  the  Phlx  proposed  rule  change, 
the  Commission  has  not  included  a  full  summary 
of  comments  in  this  Order.  The  NYSE  Letter  is 
available  for  review  in  the  Public  Reference  Room 
at  the  Commission. 

'See  May  14,  2003,  letter  from  Edith  Hallahan, 
Deputy  Cenenil  Counsel,  Phlx,  to  lonathan  G.  Katz, 
Secretary,  Cxjmmission  ('•Phlx  Response  Letter"). 
The  Phlx  Response  Letter  is  available  for  review  in 
the  Public  Reference  Room  at  the  Commission. 

"This  proposal  applies  only  to  QQQ  and  to  no 
other  Tape  B  se«;urity.  nor  any  Tape  A  security. 

'.Securities  Exchange  Act  Release  No.  46159  duly 
2.  2002).  67  FR  45775  ()ulv  10.  2002)(File  Nos.  SR- 
NASD-2002-61.  SR-NA.S'D-2002-68.  SR-CSE- 
2002-06.  and  SR-PCX-2002-37)(Order  of  Summary 
Abrogation). 


regulatory  organizations."  Thus,  the 
Commission  believes  it  is  reasonable  to 
allow  the  Phlx  to  operate  a  market  data 
revenue  sharing  program  as  outlined  in 
the  proposal. 

Thus,  the  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  sectu-ities 
exchange  "  and,  in  particular,  the 
requirements  of  section  6  of  the  Act '" 
and  the  rules  and  regulations 
thereunder.  The  Commission  finds 
specifically  that  the  proposed  rule 
change  is  consistent  with  section  6Cb)(5) 
of  the  Act,''  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating  securities  transactions,  and  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

The  decision  to  allow  the  Phlx  to 
establish  the  market  data  revenue 
sharing  program  described  in  this 
proposed  rule  change,  however,  is 
narrowly  drawn,  and  should  not  be 
construed  as  resolving  the  issues  raised 
in  the  Abrogation' Order,  and  does  not 
suggest  what,  if  any,  bituie  actions  the 
Commission  may  take  with  regard  to 
market  data  revenue  sharing  programs. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,'^  that  the 
proposed  rule  change  (SR-Phlx-2002- 
77),  as  amended,  be,  and  it  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 
J.  Lynn  Taylor, 
Assistant  Secretary. 

(FR  Doc.  03-13937  Filed  6-3-03;  8:45  ami 
BILUNG  COOE  8010-01-P 


"  Sep  e.g..  Securities  Exchange  Act  Release  Nos. 
41238  (March  31,  1999).  64  FR  17204  (April  8. 
1999)(SR-CSE-99-03).  46911  (November  26,  2002). 
67  FR  72251  (December  4.  2002)(SR-BSE-2002-10), 
and  46938  (December  3,  2002),  67  FR  72993 
(December  9,  2003)(SR-NASD-2002-149). 

^  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C  78c(0 

'"  15  U.S.C.  78f. 

"  15  U.S.C.  78f(b)(5) 

'MS  U.S.C.  78s(bK2). 

'^  17  CFR  200.3O-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47942;  File  No.  SR-PHLX- 
2003-31] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
To  Amend  the  Exchange's  Rule  229  To 
Provide  for  the  Automatic  Execution  of 
Odd-Lot  Maritet  and  Marltetabie  Limit 
Orders  Received  Over  PACE  During 
Loclced  and  Crossed  Markets  at  the 
PACE  Quote 

May  29.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  April  23, 
2003,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  Phlx.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Phlx  Rule  229,3  Supplementary  Material 
.08  to  modify  the  Philadelphia  Stock 
Exchange  Automated  Communication 
and  Execution  ("PACE")  System"  to 
provide  for  the  automated  execution  of 
odd-lot  market  and  marketable  limit 
orders  received  over  PACE  during 
locked  markets  ^  and  crossed  markets  ^ 
at  the  PACE  Quote.  ^  Below  is  the  text 
of  the  proposed  rule  change.  Proposed 


'  15  U.S.C.  78s(b)(l). 

^17CFR240.19b-4. 

'The  Exchange  states  that  its  proposed  rule 
change  to  Phlx  Rule  229.  Supplementary  Material 
.08  is  substantially  similar  to  a  pilot  filed  by  the 
American  Slock  Exchange,  LIX  ("Amex")  for  Amex 
Rule  118  (Trading  in  Nasdaq  National  Market 
Securities)  and  Rule  205  (Manner  of  Executing  Odd- 
Lot  Orders).  See  Securities  Exchange  Act  Release 
No,  46304  (August  2,  2002).  67  FR  51903  (August 
9.  2002). 

■*  PACE  is  the  Exchange's  automated  order 
routing,  delivery,  execution  and  reporting  system 
for  equities. 

^  A  locked  market  is  when  the  bid  and  offer  for 
the  security  are  the  same. 

"A  crossed  market  is  when  the  bid  exceeds  the 
offer. 

~  The  PACE  Quote  is  the  best  bid/ask  quote 
among  the  American  Stock  Exchange.  Boston  Stock 
Exchange,  Cincinnati  Stock  Exchange.  Chicago 
Stock  Exchange.  New  York  Stock  Exchange,  Pacific 
Stock  Exchange  or  Philadelphia  Stock  Exchange,  or 
the  Intermarket  Trading  System/Computer  Assisted 
execution  System  ("ITS/CAES")  quote,  as 
appropriate. 


new  text  is  italicized  and  proposed 
deleted  text  is  [bracketed]. 

***** 

Rule  229  Philadelphia  Stock 
Exchange  Automated  Communications 
and  Execution  System  (PACE). 

PACE  provides  a  system  for  the 
automatic  execution  of  orders  on  the 
Exchange  equity  floor  under 
predetermined  conditions.  Orders 
accepted  under  the  system  may  be 
executed  on  a  fully  automated  or 
manual  basis  in  accordance  with  the 
provisions  of  this  Rule.  Secvuities 
admitted  to  dealings  on  the  equity  floor 
are  eligible  for  trading  on  the  PACE 
System  in  which  equity  specialists  and 
member  organizations  may  choose  to 
participate.  The  conditions  under  which 
orders  will  be  accepted  and  executed 
are  set  forth  below.  When  used  in  the 
Rule,  PRL  means  a  combined  roimd-Jot 
and  odd-loforder,  and  PACE  Quote 
means  the  best  bid/ask  quote  among  the 
American,  Boston,  Cincinnati,  Chicago, 
New  York,  Pacific  or  Philadelphia  Stock 
Exchange,  or  the  Intermarket  Trading 
System/Computer  Assisted  Execution 
System  ("ITS/CAES")  quote,  as 
appropriate.  The  PACE  rules,  conditions 
and  guidelines  do  not  apply  to  orders 
not  on  the  system,  and  existing  rules 
governing  orders  not  on  the  system  are 
not  affected  hereby. 

Supplementary  Material 

.01-.07    No  change. 

,08  Odd-lot  market  orders  entered 
after  the  opening  will  be  executed  on 
the  PACE  [qJQuote.  When  the  PACE 
Quote  is  locked,  odd-lot  market  orders 
and  marketable  limit  odd-lot  orders 
entered  after  the  opening  will  be 
executed  at  the  locked  price.  If  the 
PACE  Quote  is  crossed,  and  the  bid  is 
higher  than  the  offer  by  $  .05  or  less, 
odd-lot  market  and  marketable  limit 
orders  will  be  executed  at  thetnean  of 
the  crossed  bid  and  offer.  If  the  mean 
does  not  fall  at  a  one-cent  increment, 
the  execution  will  be  rounded  up  to  the 
nearest  $  .01.  If  a  crossed  market  exists 
and  the  bid  is  higher  than  the  offer  by 
more  than  $  .05,  then  the  odd-lot  order 
will  not  be  automatically  executed  by 
the  PACE  system,  but  will  be  executed 
manually  at  the  price  of  the  next 
unlocked  and  uncrossed  PACE  Quote. 

.09-.22    No  change. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 


proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  Sections  A,  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the'Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  change  the  handling  and 
execution  of  certain  odd-lot  orders  sent 
over  the  PACE  System  to  increase 
efliciency.  At  the  present  time,  during  a 
locked  and/or  crossed  market,  odd-lot 
market  orders  in  all  securities  entered 
after  the  opening  of  trading  are  not 
executed  autonjatically,  but  instead  are 
handled  manually  by  the  specialist.  The 
Exchange  now  proposes  to  change  this 
by  providing  for  automated  handling  of 
these  orders.  The  Exchange  believes  that 
this,  in  turn,  would  increase  the 
efficiency  of  order  handling,  relieving 
the  burden  of  specialists  of  dealing  with 
manual  orders  uf  less  than  a  round-lot 
during  periods  of  locked  and  crossed 
markets.  Furthermore,  the  Exchange 
believes  that  the  quality  of  execution  of 
these  orders  would  be  improved  and 
enhanced,  because  execution  time  of 
these  orders  would  be  reduced  while 
the  orders  would  still  receive  the  best 
bid  or  offer.  The  Exchange  states  that 
the  speed  of  execution  is  an  important 
aspect  of  the  best  execution  of  orders.  In 
terms  of  price,  the  Exchange  believes 
the  proposed  pricing  procedure  for  odd- 
lot  market  orders  after  the  opening 
when  markets  are  locked  or  crossed 
should  result  in  a  customer  receiving  " 
execution  prices  that  accurately  reflect 
market  conditions.  For  instance,  an 
execution  at  the  PACE  Quote  when  it  is 
locked  reflects  the  current  market  price, 
notwithstanding  that  it  is  locked. 

In  automating  the  execution  of  odd-l«i 
market  orders  during  locked  and  certain 
crossed  markets,  the  Exchange 
determined  that  such  orders  should  be 
executed  at  the  PACE  Quote,  or  in  the 
case  of  crossed  market,  when  the  bid  is 
higher  than  the  offer  by  $  .05  or  less,  at 
the  mean  of  the  crossed  best  bid  and 
offer.  If  the  mean  does  not  fall  at  a  one- 
cent  increment,  the  execution  would  be 
rounded  up  to  the  nearest  $  .01.  The 
Exchange  states  that  this  simple 
algorithm  may  enable  the  few  crossed 
market  orders  that  are  actually  received 
on  the  Exchange  to  be  automatically 
executed  at  a  fair  execution  price.  The 
Exchange  has.determined  that  the  $  .05 
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is  a  reasonable  spread  between  a  crossed 
market  to  select  a  price  that  reflects 
current  market  conditions.  In  contrast, 
in  crossed  markets  tiiat  exceed  the  $  .05 
parameter,  true  market  conditions  are 
less  clear  and  require  manual  handling 
and,  perhaps,  price  discovery,  by  a 
trading  professional.  The  Exchange 
believes  that  this  proposal  may  even 
reduce  such  conditions  by  executing  an 
incoming  marketable  order  against  a 
locked  or  crossed  bid  or  offer. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act "  in  general,  and 
furthers  the  objectives  of  section  6(b)(5)'' 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest  by 
providing  for  automatic  execution  of 
certain  odd-lot  market  orders  for 
equities  traded  over  the  PACE  system, 
thereby  increasing  automated  handling. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self -Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received  with  regard  to  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Phlx  consents,  the 
Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 


(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  Hie  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fiom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  Hling  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2003-31  and  should  be 
submitted  by  June  25,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 

Deputy  Secretary.  ' 

|FR  Doc.  03-14048  Filed  6-3-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47924;  File  No.  SR-SCCP- 
2002-06] 

Self-Regulatory  Organizations;  Stock 
Clearing  Corporation  of  Philadelphia; 
Notice  of  Filing  and  Immediate 
Effectiveness  of  a  Proposed  Rule 
Change  Relating  to  the  Extension  of  Its 
Pilot  Program  to  Implement  its  Existing 
Fee  Schedule  for  Electronic 
Communications  Networks 

May  23.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
December  30,  2002,  the  Stock  Clearing 
Corporation  of  Philadelphia  ("SCCP") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  items 


have  been  prepared  primarily  by  SCCP. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  extends 
SCCP's  pilot  program  for  an  additional 
one  year  period  thereby  continuing  the 
existing  SCCP  fee  waivers  for  SCCP 
participants  for  trades  executed  on  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx")  for  Electronic  Communications 
Networks  ("ECNs").^  The  current  pilot 
program  expires  on  January  23,  2003.  • 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 

In  its  Tiling  with  the  Commission, 
SCCP  included  statements  concerning 
the  purpose  of  and  statutory  basis  for 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
SCCP  has  prepared  summaries,  set  forth 
in  sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements.'' 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule  ' 
Change 

SCCP  previously  filed  with  the 
Commission  a  proposed  rule  change  to 
adopt  a  fee  schedule  for  ECNs.'' 
Pursuant  to  that  proposed  rule  change, 
SCCP  waived  certain  dues,  fees,  and 
charges,  including  trade  recording  fees, 
value  fees,  and  treasury  transaction 
charges  and  Nasdaq  100  Trust,  Series  1 
("QQQ")  charges,**  but  not  account  fees, 


«15  U.S.C.  78flb). 
"15  U.S.C.  78flb)(5). 


'"17  CFR  200.30-3(aMl2). 
'  15  U.S.C.  7Bs(b)(l). 


^  ECN  shall  mean  any  electronic  system  that 
widely  disseminates  to  third  parties  orders  entered 
therein  by  an  exchange  market  maker  or  over-the- 
counter  ("OTC")  market  maker  and  permits  such 
orders  to  be  executed  against  in  whole  or  in  part 
except  that  the  term  ECN  shall  not  include:  any 
system  that  crosses  multiple  orders  at  one  or  more 
specified  times  at  a  specified  price  set  by  the  ECN. 
algorithm,  or  by  any  derivative  pricing  mechanism 
and  does  not  allow  orders  to  be  crossed  or  executed 
against  directly  by  participants  outside  of  such 
times  or  any  system  operated  by  or  on  behalf  of  an 
OTC  market  maker  or  exchange  market  maker  that 
executes  customer,  orders  primarily  against  the 
account  of  such  market  mak«r  as  principal  other 
than  riskless  principal. 

^  Exchange  Release  No.  45533  (March  1 1 .  2002). 
67  FR  11739  (March  15.  2002)  (SR-SCCP-2002-02). 

''  The  Commission  has  modified  parts  of  these 
statements. 

^Securities  Exchange  Act  Release  No.  45145 
(December  10.  2001).  66  FR  65017  (December  17, 
2001)  (SR-SCCP-2001-01). 

»The  Nasdaq-100®.  Nasdaq-100  Index®. 
Nasdaq®  The  Nasdaq  Stock  Market®.  Nasdaq  100 
Shares"".  Nasdaq-100  Trust"-",  Nasdaq-100  Index 
Tracking  Stock-"  and  OOQ"™  are  trademarks  or 
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research  fees,  computer  transmission/ 
tape  charges,  or  miscellaneous  charges 
on  its  fee  schedule.'  At  this  time,  SCCP 
proposes  to  continue  the  existing  fee 
schedule  for  ECNs  through  January  24, 
2004. 

This  rule  change  affects  ECN  trades 
not  related  to  an  ECN  acting  as  a  Phlx 
specialist  or  floor  broker.  Thus,  an  ECN 
may  incur  specialist  or  floor  brokerage 
transaction  fees  if  it  acts  in  that 
capacity.  Cupently,  no  ECN  operates 
from  Phlx's  equity  trading  floor  as  a 
floor  broker  or  specialist  unit.  If, 
however,  an  ECN  did  operate  from  the 
Phlx  equity  trading  floor,  it  could  be 
subject  to  various  SCCP  fees  respecting 
its  non-ECN  floor  operation."  In 
addition,  an  ECN's  transactions  as  a 
floor  broker  would  be  subject  to  the 
applicable  SCCP  fee  as  would  any  ECN's 
specialist  trades.  Even  if  the  ECN  is 
acting  as  a  floor  broker  or  specialist  with 
respect  to  some  trades,  those  trades  for 
which  it  is  not  acting  as  a  floor  broker 
or  specialist,  but  rather  as  an  ECN, 
would  be  eligible  for  this  waiver. 

The  proposed  rule  cheuige  extends 
SCCP's  existing  fee  schedule  for  ECNs 
for  an  additional  one  year  period  in 
order  to  have  the  opportunity  to  fully 
review  and  evaluate  the  overall 
structure  of  the  ECN  program,  including 
whether  to  impose  volume  threshold 
requirements. 

SCCP  believes  that  its  current  ECN  fee 
schedule  provides  competitive  fees  with 
appropriate  incentives  thus  proving  a 
reasonable  method  to  attract  large  order 
flow  providers  such  as  ECNs  to  Phlx 
and  SCCP.  Additional  order  flow  should 
enhance  liquidity  and  improve  Phlx's 
and  therefore  SCCP's  competitive 
position  in  equity  trading  and  clearing. 


service  marks  of  The  Nasdaq  Stock  Market,  Inc. 
(Nasdaq)  and  have  been  licensed  for  use  for  certain 
purposes  by  the  Philadelphia  Stock  Exchange 
pursuant  to  a  License  Agreement  with  Nasdaq.  The 
Nasdaq-200  Index®  (the  Index)  is  determined, 
composed,  and  calculated  by  Nasdaq  without 
regard  to  the  Licensee,  the  Nasdaq-100  Trust-",  or 
the  beneficial  owners  of  Nasdaq-100  Shares^"'. 
Nasdaq  has  complete  control  and  sole  discretibn  in 
determining,  comprising  or  calculating  the  Index  or 
'  in  modifying  in  any  way  its  method  for 
determining,  comprising  or  calculating  the  Index  in 
the  future. 

'  Certain  provisions  of  the  SCCP  fee  schedule  do 
not  apply  to  ECNs  because  they  apply  to  specialists 
and/or  relate  to  margin  financing,  such  as  specialist 
discount,  margin  account  interest.  P&L  stateinent 
charges,  buy-ins.  PACE  specialist  credit,  and 
specialist  QQQ  charges.  At  this  time.  SCXP  is  also 
adding  to  its  fee  schedule  the  language  "«xcept 
ECNs"  next  to  the  fees  applicable  to  trades  in  the 
QQQs.  which  was  missing  due  to  an  oversight:  the 
waiver  has  applied  to  these  QQQ  fees  because  the 
ECN  fee  waiver  has  always  applied  to  transaction 
fees. 

"  For  example,  an  ECN  acting  as  a  specialist 
would  be  subject  to  the  trade  recording  fee  for 
specialist  trades  matching  with  PACE  trades. 


SCCP  believes  that  its  proposal  to 
extend  its  current  pilot  program  for  one 
year,  thereby  continuing  the  existing 
SCCP  fee  waivers  described  above  for 
ECNs,  is  consistent  with  section 
17A{b)(3)(D)  of  the  Act"  because  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges. 
SCCP  believes  that  structuring  this  fee 
for  ECNs  is  appropriate,  as  ECNs  are 
unique  in  their  role  as  order  flow 
providers  to  Plibc.  Specifically,  SCCP 
points  out  that  ECNs  operate  a  unique 
electronic  agency  business  similar  to  a 
securities  exchange  as  opposed  to 
directly  executing  orders  for  their  own 
customers  as  principal  or  agent. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

SCCP  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due.  fee,  or 
other  charge  imposed  by  SCCP,  it  has 
become  effective  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Act '"  and  Rule 
19b-4(f)(2)  thereunder."  At  any  time 
within  sixty  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  fiirtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609. 
Comments  may  also  be  submitted 
electronically  at  the  following  e-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 


SR-SCCP-2002-06.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  To  help  us  process  and 
review  comments  more  efficiently, 
comments  should  be  sen^in  hardcopy 
or  by  e-mail  but  not  by  both  methods. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW. 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  SCCP. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 
Jill  M.  Peterson. 
Assistant  Secretary. 
IFR  Doc.  03-13939  Filed  6-3^3;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47923;  File  No.  SR-SCCP- 
2003-02] 

Self-Regulatory  Organizations;  Stock 
Clearing  Corporation  of  Philadelphia; 
Notice  of  Filing  and  Immediate 
Effectiveness  of  a  Proposed  Rule 
Change  Relating  to  Fees  for 
Processing  Transactions  in 
DIAMONDS®  Exchange  Traded  Funds 

May  23.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
March  24,  2003,  the  Stock  Clearing 
Corporation  of  Philadelphia  ("SCCP") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  items 
have  been  prepared  primarily  by  SCCP. 
The  Commission  is  publishing  this 
notice  to  solicit  conunents  on  the 
proposed  rule  change  from  interested 
parties. 


9 15  U.S.C.  78q-l  (b)(3)(D). 
'"15  U.S.C.  78s(b)(3)(A)(ii). 
•M7  CFR  240.19b-4(f)(2). 


>^  17  CFR  200.30-3(a)(12). 
'15U.S.r.  78s(b)(l). 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends 
SCCP's  schedule  of  dues,  fees,  and 
charges  to  adopt  fees  for  the  processing 
of  participant  transactions  in 
DIAMONDS®  Exchange  Traded  Funds 
(••DIAMONDS®"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 

In  its  Bling  with  the  Commission, 
SCCP  included  statements  concerning 
the  purpose  of  and  statutory  basis  for 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
SCCP  has  prepared  summaries,  set  forth 
in  sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements.^ . 

(a)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  provides 
for  SCCP  fees  that  will  apply  to  trading 
of  DIAMONDS®.  The  proposed  rule 
change  amends  SCCP's  fee  schedule  to 
adopt;  (1)  a  non-specialist  charge  of 
$0.30  per  trade  side  for  non-PACE 
executions  with  no  charge  for  PACE 
executions  and  (2)  a  specialist  charge  of 
$0.50  per  trade  for  the  first  1,000  trades 
and  $0.25  per  trade  for  all  subsequent 
trades  with  no  further  volume 
discounts.^  No  other  SCCP  transaction 
fees  will  apply  to  trades  in 
DIAMONDS®.  This  proposal  is 
scheduled  to  become  effective  for 
transactions  upon  the  implementation 
of  trading  in  DIAMONDS®. 

SCCP  believes  that  these 
competitively  priced  fees  should 
encourage  trading  of  DIAMONDS®, 
which  should  provide  market 
participants  with  a  more  affordable 
market  for  the  trading  of  this  product. 
SCCP  further  believes  that  a  more 
affordable,  competitive  market  for 
trading  should  attract  more  order  flow 
in  the  DIAMONDS®  to  the  Philadelphia 
Stock  Exchange,  Inc.,  which  should,  in 
turn,  further  increase  liquidity  of 
DIAMONDS®  and  create  a  tighter,  more 
liquid  market.  Increased  market 


^The  Commission  has  modified  parts  of  these 
statements. 

'This  is  the  sqme  fee  schedule  that  is  currently 
in  effect  for  the  processing  of  Units  of  Beneficial 
Interest  in  the  Nasdaq  100  Trust.  Series  I.  traded 
under  the  symbol  and  widely  known  as  QQQ  and 
Standard  &  Poor's  Depositary  Receipts".  .See 
Securities  Exchange  Act  Release  No.  44218  (April 
25.  2001).  66  FR  21803  (Mav  1.  2001)  (SR-SCCP- 
00-06)  and  SR-S(XP-2003-01. 


competition  should  both  benefit 
investors  and  protect  the  public  interest 
in  general. 

SCCP  believes  that  the  proposed  rule 
change  is  consistent  with  17A(b){3)(D) 
of  the  Act  ••  which  requires  that  the  rules 
of  a  registered  clearing  agency  provide 
for  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  for  services 
which  it  provides  to  its  participants 
because  the  fee  structure  proposed 
herein  applies  to  all  participants  that 
would  be  trading  the  DIAMONDS®. 

(B)  Self -Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

SCCP  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participartts,  or  Others       , 

No  written  comments  were  either 
solicited  or  received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  SCCP,  it  has 
become  effective  pursuant  to  section 
19(b){3)(A)(ii)  of  the  Act  s  and  Rule  19b- 
4(0(2)  thereunder.**  At  any  time  within 
sixty  days  of  the  filing  of  the  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609. 
Comments  may  also  be  submitted 
electronically  at  the  following  e-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
SR-SCCP-2003-02.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  To  help  us  process  and 
review  comments  more  efficiently, 
comments  should  be  sent  in  hardcopy 


or  by  e-mail  but  not  by  both  methods. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  SCCP. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 
lill  M.  Peterson, 
Assistant  Secretary. 

(FR  Doc.  03-13940  Filed  6-3-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47922;  File  No.  SR-SCCP- 
2002-08] 

Self-Regulatory  Organizations;  Stock 
Clearing  Corporation  of  Philadelphia; 
Notice  of  Filing  and  Immediate 
Effectiveness  of  Proposed  Rule 
Change  Relating  to  Trade  Recording 
Fees  and  Value  Fees  for  Pace  Trades 

May  23,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
December  31,  2002,  the  Stock  Clearing 
Corporation  of  Philadelphia  ("SCCP") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  1, 11,  and  III  below,  which  items 
have  been  prepared  primarily  by  SCCP. 
The  Commission  is  publishing  this 
notice  to  solicit  conunents  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
amend  SCCP's  schedule  of  dues,  fees, 
and  charges  to  clarify  the  definition  of 
a  PACE  trade  as  it  relates  to  the 
imposition  of  SCCP's  trade  recording 


M5  U.S.C.  78q-l (b)(3)(D). 
'■  15  U.S.C.  78s(b)(3)(A)(ii). 
»17CFR240.19b-4(f)(2). 


M7  CFR  200.30-3(a)(12). 
« 15  U.S.C  7«8(b)(l). 
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fees  and  value  fees.^  Ciurently,  SCCP 
does  not  charge  trade  recording  fees  or 
value  fees  for  PACE  trades.  SCCP 
proposes  to  define  a  PACE  trade  with 
greater  specificity  in  order  to  clarify  the  , 
imposition  of  trade  recording  fees  and 
value  fees  as  they  relate  to  PACE  trades 
only. 

n.  Self-Regulatory  Orgaiuzation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
SCCP  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  SCCP  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements.^ 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutoiy  Basis  for,  the  Proposed  Rule 
Change 

First,  the  proposed  rule  change 
clarifies  that  the  trade  recording  fees 
and  value  fees  apply  in  situations  where 
an  order,  after  being  delivered  to  Phlx 
by  the  PACE  system,  is  executed  by  way 
of  an  outboimd  Intermarket  Trading 
System  ("ITS")  Qpmmitment*  when 
such  outbound  ITS  commitment  reflects 
the  PACE  order's  clearing  information. 
In  this  situation,  the  trade  is  not 
considered  to  be  a  PACE  trade  for 
purposes  of  the  imposition  of  trade 
recording  fees  and  value  fees  and  thus 
becomes  subject  to  both  charges. 

Secondly,  the  proposed  rule  change 
clarifies  that  the  trade  recording  fees 
and  value  fees  do  not  apply  where  a 
PACE  trade  was  executed  against  an 
inbound  ITS  commitment.  The 
execution  on  the  Phlx  against  an 
inbound  ITS  commitment  is  considered 
a  PACE  trade  and  therefore,  SCCP  trade 
recording  fees  and  value  fees  do  not 
apply  to  these  transactions. 

Lastly,  the  proposed  rule  change 
rebates  to  any  participants  that  were 
charged  trade  recording  fees  or  value 
fees  for  PACE  trades  that  were  executed 
against  an  inbound  ITS  commitment  for 


2  PACE  is  the  acronym  for  the  Philadelphia  Stock 
Exchange  Inc.'s  ("Phlx")  automated  communication 
and  execution  system.  It  is  Phlx's  order  routing, 
delivery,  execution,  and  reporting  system  for  its 
equity  trading  floor.  See  Phlx  Rules  229  and  229A. 
.  'The  Commission  has  modified  parts  of  these 
statements. 

*  ITS  means  the  application  of  the  system  that 
permits  intraday  trading  in  eligible  listed  securities 
between  participant  markets  as  set  forth  in  the  ITS 
Plan.  See  Phlx  Rule  2001. 


the  months  of  September,  October, 
November,  and  December  2002. 

SCCP  believes  that  not  charging  SCCP 
participants  these  fees  for  PACE  trades 
that  are  executed  against  an  inbound 
ITS  commitment  shoidd  encourage 
greater  use  of  the  PACE  system  which 
in  turn  should  promote  a  more  active 
and  liquid  eqmties  market.  Also,  SCCP 
believes  that  this  clarification  shoxild 
help  to  avoid  any  participant  confusion. 

Previously,  SCCP's  billing  system 
charged  trade  recording  fees  and  value 
fees  for  PACE  trades  executed  against  an 
inbound  ITS  commitment  due  to  the 
difficulties  in  identifying  executions  of 
orders  in  this  manner.  Due  to  advances 
in  billing,  SCCP  can  now  more  readily 
identify  PACE  trades  that  are  executed 
against  inbound  ITS  commitments. 
SCCP  believes  that  by  not  charging  trade 
recording  fees  and  value  fees  and  by 
providing  a  rebate,  as  described  above 
for  the  months  of  September  through 
December  2002,  it  will  encourage  future 
use  of  the  PACE  system  and  will 
reimburse  participants  who  were 
charged  the  trade  recording  fees  and 
value  fees  when  the  application  of  these 
charges  may  not  have  been  clear.  Also, 
SCCP  believes  that  going  forward  for 
trades  settling  on  or  after  January  2, 
2003,  there  should  be  nd  charge  for 
these  PACE  trades  due  to  the  fact  that 
the  method  of  execution  of  these  trades 
is  outside  of  the  customer's  control. 

SCCP  believes  that  its  proposal  is 
consistent  with  Section  17A(b)(3){D)  of 
the  Act  5  because  it  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
participants. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

SCCP  does  not  believe  that  the 
proposed  rule  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Fronti 
Members,  Participants,  or  Others  • 

No  written  comments  were  either     ' 
solicited  or  received. 

III.  Date  of  EfiectiTeness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge,  it  has  become  effective 
piu-suant  to  Section  19{b)(3)(A)(ii)  of  the 
Acte  and  Rule  19b-4(f)(2)  thereunder.7 
At  any  time  within  sixty  days  of  the 


filing  of  the  proposed  rule  chcmge,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  fiirtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Conmients 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549-0609. 
Conunents  may  also  be  submitted 
electronically  at  the  following  e-mail 
address:  rule-cominents@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
SR-SCCP-2002-08.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  To  help  us  process  and 
review  comments  more  efficientiy, 
comments  should  be  sent  in  hardcopy 
or  by  e-mail  but  not  by  both  methods. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commiuiications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  SCCP. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pui^uant  to  delegated 
authority.* 
Jill  M.  Peterson. 
Assistant  Secretary. 
[FR  Doc.  03-13941  Filed  6-3-03;  8:45  am) 

BILUNG  CODE  MIO-OI-P 


M5  U..S.C.  78q-l(b)(3)(D). 
"15  U.S.C.  78s(b)(3)(A)(ii). 
M7CFR  240.1 9b-4(f)(2). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47921;  File  No.  SR-SCCP- 
2003-01] 

Self-Regulatory  Organizations;  Stock 
Clearing  Corporation  of  Philadelphia; 
Notice  of  Filing  and  Immediate 
Effectiveness  of  a  Proposed  Rule 
Change  Relating  to  Fees  for 
Processing  Transactions  in  Standard  & 
Poor's  Depositary  Receipts® 

May  23.  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
March  14,  2003.  the  Stock  Clearing 
Corporation  of  Philadelphia  ("SCCP") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  HI  below,  which  items 
have  been  prepared  primarily  by  SCCP. 
•  The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of, 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends 
SCCP's  fee  schedule  to  adopt  new  fees 
for  the  processing  of  participant 
transactions  in  Standard  &  Poor's 
Depositary  Receipts®  ("SPDRs").  The 
proposed  rule  change  also  makes  minor 
clarifying  amendments  to  its  fee 
schedule  regarding  trades  matching 
with  PACE  trades  on  the  opening. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 

In  its  filing  with  the  Commission, 
SCCP  included  statements  concerning 
the  purpose  of  and  statutory  basis  for 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
SCCP  has  prepared  summaries,  set  forth 
in  sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements.^ 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  adopts:  (1) 
A  non-specialist  charge  of  $0.30  per 
trade  side  for  non-PACE  executions, 
with  no  charge  for  PACE  executions  and 
(2)  a  specialist  charge  of  $0.50  per  trade 


for  the  first  1.000  trades  and  $0.25  per 
trade  for  all  subsequent  trades  with  no 
further  volume  discounts.^  No  other 
SCCP  transaction  fees  will  apply  to 
trades  in  SPDRs. ■•  The  proposed  rule 
change  also  makes  minor  amendments 
to  its  fee  schedule,  to  clarify  that  the 
non-specialist  charge  of  $0.30  is 
assessed  per  trade  side  and  that  the 
specialist  charges  of  either  $0.50  per 
trade  and  $0.25  per  trade  are  not 
applicable  to  specialist  trades  matching 
with  PACE  trades  on  the  opening.^ 

The  purpose  of  the  proposed  rule 
change  is  to  specifically  provide  for 
SCCP  fees  that  will  apply  to  trading  of 
SPDRs.  SCCP  believes  that  these 
competitively  priced  fees  should 
encourage  trading  of  SPDRs.  which 
should  provide  market  participants  with 
a  more  affordable  market  for  the  trading 
of  this  product.  SCCP  states  that  a  more 
affordable,  competitive  market  for 
trading  should  attract  more  order  flow 
in  the  SPDRs  to  the  Philadelphia  Stock 
Exchange,  Inc.,  which  should,  in  turn, 
further  increase  liquidity  of  SPDRs  and 
create  a  tighter,  more  liquid  market. 
Increase  market  competition  should 
both  benefit  investors  and  protect  the 
public  interest  in  general.  This  proposal 
is  scheduled  to  become  effective  for 
transactions  upon  the  implementation 
oftrading  in  SPDRs. 

SCCP  believes  that  the  proposed  rule 
change  is  consistent  with  17A(b){3)(D) 
of  the  Act "  which  requires  that  the  rules 
of  a  registered  clearing  agency  provide 
for  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  for  services 
which  it  provides  to  its  participants 
because  the  fee  structure  proposed 
herein  applies  to  all  participants  that 
would  be  trading  the  SPDRs. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

SCCP  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 


M5U.S.C.  78s(b)(l). 

'  The  Commission  has  modifled  parts  of  these 
statements. 


'This  is  the  same  fee  schedule  that  is  currently 
in  effect  for  the  processing  of  Units  of  Beneficial 
Interest  in  the  Nasdaq  100  Trust.  Series  1,  traded 
under  the  symtwl  and  widely  known  as  QQQ-  '-'>'^ 
Securities  Exchange  Act  Release  No.  44218  (April 
25,  2001).  66  FR  21803  (May  1 .  2001 )  (SR-S(XP- 
00-06). 

-*  Specialists  will  be  eligible  for  a  S(XP  credit  for 
specialist  trades  matching  with  PACE  trades  on  the 
opening.  Sef  Securities  Exchange  Act  Release  No. 
44278  (Mav  8.  2001).  66  FR  27193  (May  16.  2001) 
(SR-Say-2001-05).  Additionally,  there  are 
optional  services  offered  by  SCCP  to  which  a 
specialist  firm  may  subscribe,  such  as  research 
requests. 

^  Sea  supra  note  5. 

'•15U.S.C78q-l(bK3)(D). 


(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

in.  Date  of  Effectiveness  of  the    , 
Proposed  Rule  Change  and  Timing  for  ' 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due.  fee,  or 
other  charge  imposed  by  SCCP,  it  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act  ^  and  Rule  19b- 
4(0(2)  thereunder."  At  any  time  within 
sixty  days  of  the  filing  of  the  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549-0609. 
Comments  may  also  be  submitted 
electronically  at  the  following  e-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
SR-SCCP-2003-01.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  To  help  us  process  and 
review  comments  more  efficiently, 
comments  should  be  sent  in  hardcopy 
or  by  e-mail  but  not  by  both  methods. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
Communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
avaflable  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  SCCP. 


M5  U.S.C.  78s(b)(3)(A)(ii). 
•17  CFR  240.19b-4(f1(2). 
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For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'-' 
lill  M.  Peterson. 
Assistant  Secretary. 

|FR  Doc.  03-13942  Filed  6-3-03;  8:45  am) 
BiLUNG  CODE  W10-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  reporting  requirements 
submitted  for  OMB  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and . 
.  recordkeeping  requirements  to  C)MB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  conmients  on  or  before 
July  7,  2003.  If  you  intend  to  comment 
but  caimot  prepare  comments  promptly, 
please  advise  the  OMB  Reviewer  and 
the  Agency  Clearance  Officer  before  the 
deadline. 

Copies:  Request  for  clearance  (OMB 
83—1),  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer. 

ADDRESSES:  Address  all  conmients 
concerning  this  notice  to:  Agency 
Clearance  Officer,  Jacqueline  White, 
Small  Business  Administration,  409  3rd 
Street,  SW.,  5th  Floor,  Washington,  DC 
20416;  and  OMB  Reviewer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget.  New 
Executive  Office  Building.  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  White.'  Agency  Clearance 
Officer.  (202)  205-7044. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Small  Business 
Size  Determination. 

No:  355. 

Frequency:  On  Occasion. 

Description  of  Respondents:  Small 
Businesses. 

Responses:  10.500. 

Ann  ual  Burden :  42 ,000. 

lacqueline  White, 

Chief,  Administrative  Information  Branch. 
(FR  Doc.  03-13982  Filed  6-3-03;  8:45  am] 

BILUNG  COOE  802S-01-P 


•17  CFR  200.30-3(a)(12). 


SMALL  BUSINESS  ADMINISTRATION 

Notice  of  Pre-Oisaster  Mitigation  Loans 
(Pilot  Program) 

As  a  result  of  the  Pre-Disaster 
Mitigation  Loans  JFinal  Rule  published 
in  the  Federal  Register  October  7.  2002, 
the  SBA  is  announcing  the  availability 
of  Pre-Disaster  Mitigation  Loans.  This 
notice  establishes  the  application  filing 
period  for  Pre-Disaster  Mitigation  Loahs. 
Effective  Jime  16,  2003.  small 
businesses  located  in  eligible 
participating  commimities  determined 
by  the  Federal  Emergency  Management 
Agency  may  apply  for  low  interest, 
fixed  rate  loans  for  the  purpose  of 
implementing  mitigation  measures  that 
will  protect  their  commercial  real 
property  (building)  or  leasehold 
improvements  or  contents  from  disaster 
related  damage.  The  filing  period  for 
small  businesses  to  apply  for  Pre- 
Disaster  Mitigation  Loans  ends  on  July 
16,  2003.  The  interest  rate  for  eligible 
small  businesses  is  2.953  percent. 

Applications  for  Pre-Disaster 
Mitigation  Loans  may  be  obtained  and 
filed  at  the  addresses  listed  below: 

U.S.  Small  Business  Administration, 
Disaster  Area  1  Office.  360  Rainbow  Blvd.. 
South,  3rd  Fl.,  Niagara  Falls,  NY  14303,  1- 
800-659-2955. 

Area  1  serves  the  following:  Connecticut, 
District  of  (Columbia,  Delaware.  Maryland, 
Maine.  Massachusetts,  New  Hampshire,  New 
Jersey,  New  York.  Pennsylvania,  Rhode 
island,  Virginia,  Vermont,  West  Virginia. 
Puerto  Rico,  Virgin  Islands  (Dec.  #  M103). 

U.S.  Small  Business  Administration, 
Disaster  Area  2  Office,  One  Baltimore  Place, 
Suite  300.  Atlanta,  GA  30308, 1-800-359- 
2227. 

Area  2  serves  the  following:  Alabama, 
.  Florida,  Georgia,  Illinois,  Indiana,  Kentucky. 
Michigan,  Minnesota.  Mississippi.  North 
Carolina,  Ohio,  South  Carolina,  Tennessee, 
Wisconsin  (Dec.  #  M203). 

U.S.  Small  Business  Administration. 
Disaster  Area  3  Office,  4400  Amon  Carter 
Blvd.,  Suite  102.  Ft.  Worth.  TX  75155.  1- 
800-366-6303. 

Area  3  serves  the  following:  Arkansas, 
Colorado,  low^,  Kansas,  Louisiana.  Missouri. 
Montana,  North  Dakota.  Nebraska,  New 
Mexico,  South  Dakota,  Oklahoma.  Texas. 
Utah,  Wyoming  (Dec.  #  M303). 

U.S.  Small  Business  Administration,. 
Disaster  Area  4  Office.  P.O.  Box  13795, 
Sacramento,  CA  95853-4795.  1-800-188- 
5323. 

Area  4  serves  the  following:  Alaska. 
Arizona,  California,  Hawaii.  Idaho,  Nevada. 
Oregon,  Washington,  American  Samoa,  the 
Federated  States  of  Micronesia,  Guam, 
Republic  of  the  Marshall  Islands, 
Commonwealth  of  the  Northern  Mariana 
islands  (Dec.  #  M403). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59008.) 


Dated:  May  28.  2003. 

Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  03-13983  Filed  6-3-03;  8:45  ami 

BN.UNG  COOE  a025-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  the  Week  Ending  May  23,  2003 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  after  the  filing  of  the 
application. 
Docket  Number:  OST-2003-15273. 
Date  Filed:  May  23,  2003. 
Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject: 
PTC2"EUR  0519  dated  16  May  20D3 
Within  Europe  Expedited  Resolutions 
002bi.  078y  rl-r2. 
PTC2  EUR  0522  dated  23  May  2003 
Within  Europe  Expedited  Resolutions 
r3-r-19. 
PTC2  EUR  0523  dated  23  May  2003     " 
Within  Eiu-ope  Expedited  Resolution 
002bn  r20. 
PTC2  EUR  0524  dated  23  May  2003 
Within  Europe  Expedited  Resolution 
002btr21. 
PTC2  EUR  0525  dated  23  May  2003 
Within  Europe  Expedited  Resolution 
002br  r22. 
PTC2  EUR  0526  dated  23  May  2003 
Within  Europe  Expedited  Resolution 

002bs  r23. 
Minutes— PTC2  EUR  0521  dated  23 

May  2003. 
Intended  effective  date:  15  June.  1 
July.  1  August,  1  September,  1 
October,  1  November  2003. 

Dorothy  Y.  Beard. 

Chief,  Docket  Operations  S-  Media 
Management,  Federal  Register  Liaison.  ' 

[FR  Doc.  03-14026  Filed  6-3-03;  8:45  am) 

BILUNG  CODE  491fr-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circular;  Initial 
Maintenance  Inspection  (IMI)  Test  for 
Turbine  Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  availability  of 
proposed  advisory  circular  and  request 
for  comments. 


33564 


Federal  Register /Vol.  68,  No.  107  /  Wednesday,  June  4,  2003 /Notices 


summary:  The  Federal  Aviation 
Administration  (FAA)  announces  the 
availability  of  proposed  advisory 
circular  (AC)  number  33.90-1,  Initial 
Maintenance  Inspection  (IMI)  Test  for 
Turbine  Engines. 

DATES:  Comments  must  be  received  on 
or  before  August  29,  2003. 

ADDRESSES:  Send  all  comments  on  the 
proposed  AC  to  the  Federal  Aviation 
Administration,  Attn:  Marc  Bouthillier. 
Engine  and  Propeller  Standards  Staff, 
ANE-110, 12  New  England  Executive 
Park,  Burlington,  MA  01803r-5299. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marc  Bouthillier,  Engine  and  Propeller 
Standards  Staff,  ANE-1 10,  at  the  above 
address;  telephone:  (781)  238-7120;  fax: 
(781)  238-7199;  e-mail:  marc. 
bouthillier@faa.gov. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

A  copy  of  the  subject  AC  may  be 
obtained  by  contacting  the  person 
named  under  FOR  FURTHER  INFORMATION 
CONTACT  or  by  downloading  the 
proposed  AC  from  the  following 
Internet  Web  site:  http:// 
www.airweb.faa.gov/rgl.  The  FAA 
invites  interested  parties  to  comment  on 
the  proposed  AC.  Comments  should 
'  identify  the  subject  of  the  AC  and  be 
.submitted  to  the  individual  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT.  The  FAA  will  consider  all 
communications  received  by  the  closing 
date  before  issuing  the  final  AC. 

Background 

'    This  AC  describes  acceptable 
methods,  but  not  the  only  methods,  for 
demonstrating  compliance  with  the  test 
requirements  of  14  CFR  33.90,  Initial 
maintenance  inspection  (IMI).  This  AC 
provides  guidance  for  the  following: 
Test  methods  and  procedures,  test  pass/ 
fail  criteria;  and  entry-into-service  (EIS) 
IMI  or  overhaul  requirements  or 
recommendations  established  for  the 
type  design.  > 

(Authority:  49  U.S.C.  106(g),  40113.  44701- 
44702.  44704.) 

Issued  in  Burlington.  Massachusetts,  on 
May  28.200.3. 
Francis  Favara, 

Assistant  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
[FR  Dot;.  03-14074  Filed  6-3-03;  8:45  am) 

BILLING  CODE  4S10-1J-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Acceptance  of  Updated  Noise 
Exposure  IMaps  and  Request  for 
Review  of  ttte  Noise  Compatibility 
Program  for  Guam  International 
Airport.  Guam 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  Noise  Exposure 
Maps  submitted  by  A.B.  Won  Pat  Guam 
International  Airport  Authority  for 
Guam  International  Airport  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L.  96-193)  (hereinafter  referred  to 
as  "the  Act")  and  14,  Code  of  Federal 
Regulation  (CFR),  Part  150,  are  in 
compliahce  with  applicable 
requirements.  The  FAA  also  announces 
that  it  is  reviewing  a  proposed  poise 
compatibility  program  that  was 
submitted  for  Guam  International 
Airport  under  Part  150  in  conjunction 
with  the  Noise  Exposure  Maps,  and  that 
this  program  will  be  approved  or 
disapproved  on  or  before  November  15, 
2003. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  acceptance  of  the  Noise  Exposure 
Maps  and  of  the  start  of  its  review  of  the 
associated  Noise  Compatibility  Program 
is  May  19,  2003.  The  Public  comment 
period  ends  on  July  18,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  Wong,  Western-Pacific  Region, 
Honolulu  Airports  District  Office, 
Federal  Aviation  Administration,  Box 
50244,  Honolulu,  Hawaii  96850-0001, 
Telephone:  808-541-1232,  Street 
Address:  300  Ala  Moana  Boulevard, 
Honolulu,  Hawaii  96813.  Comments  on 
the  proposed  Noise  Compatibility 
Program  should  also  be  submitted  to  the 
above  office. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Guam  International  Airport  are  in 
compliance  with  applicable 
requirements  of  Federal  Aviation 
Regulation  (FAR),  Part  150,  effective 
May  19,  2003.  Further,  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport, 
which  will  be  approved  or  disapproved 
on  or  before  November  15,  2003.  This 
notice  also  announces  the  availability  of 
this  program  for  public  review  and 
comment. 

Under  Section  103  of  Title  I  of  the 
Act,  an  airport  operator  may  submit  to 


the  FAA  Noise  Exposure  maps  which 
meet  applicable  regulations  emd  which 
depict  noncompatible  land  uses  as  of 
the  date  of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  Noise  Exposure  Maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  FAR  Part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  Noise  Compatibility 
Program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  non-compatible  uses. 

A.B.  Won  Pat  Guam  International 
Airport  Authority  submitted  to  the  FAA 
on  March  18,  2003,  noise  exposure 
maps,  descriptions  and  other 
documentation  which  were  produced 
during  Guam  International  Airport's 
March  2003  noise  compatibility  study.  It 
was  requested  that  the  FAA  review  this 
material  as  the  noise  exposure  maps,  as  . 
described  in  section  103(a)(1)  of  the  Act, 
and  that  the  noise  mitigation  measures, 
to  be  implemented  jointly  by  the  airport 
and  surrounding  communities,  be 
approved  as  a  noise  compatibility 
program  under  section  104(b)  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  Noise  Exposure  Maps  and  related 
descriptions  submitted  by  A.R.  Won  Pat 
Guam  International  Airport  Authority.    . 
The  specific  maps  under  consideration 
are  Figure  5.1,  "Noise  Exposure  Map^ 
2003"  and  Figure  5.2,  "Noise  Exposure 
Map — 2008,"  in  the  submission.  The 
FAA  has  determined  that  these  maps  for 
the  Guam  International  Airport  are  in 
compliance  with  applicable 
requirements.  This  determination  is 
effective  on  May  19,  2003.  FAA's 
acceptance  of  an  airport  operator's 
Noise  Exposure  Maps  is  limited  to  a 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  Appendix  A  of  FAR  Part 
150.  Such  acceptance  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  Noise 
Compatibility  Program  or  to  fund  the 
implementation  of  that  program. 

It  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  Noise  Exposure  Map, 
submitted  under  Section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
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involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  thb  Noise 
Exposure  Maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  Section  107  of  the  Act. 
These  functions  are  inseparable  bom 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  FAR 
Part  150  or  through  FAA's  review  of 
Noise  Exposure  Maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  Section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  Section  150.21  of  FAR  Part  150, 
that  the  statutorily  required  consultation 
has  been  accomplished. 

The  FAA  has  formally  received  the 
Noise  Compatibility  Program  for  Guam 
International  Airport,  effective  on  May 
19,  2003.  Preliminary  review  of  the 
submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  Noise  Compatibility 
Programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be 
completed  on  or  before  November  15, 
2003. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  section  150.33.  The 
primary  considerations  in  the 
evaluation  process  are  whether  the 
proposed  measures  may  reduce  the  level 
of  aviation  safety,  create  an  undue 
burden  on  interstate  or  foreign 
commerce,  or  be  reasonably  consistent 
with  obtaining  the  goal  of  reducing 
existing  non-compatible  land  uses  and 
preventing  the  introduction  of 
additional  non-compatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  Noise 
Exposure  Maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  Noise 
Compatibility  Program  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration, 

National  Headquarters,  Community 


and  Environmental  Needs  Division, 
800  Independence  Avenue,  SW., 
Room  617,  Washington,  DC  20591. 

Federal  Aviation  Administration, 
Western-Pacific  Region,  Airports 
Division,  AWP-600,  15000  Aviation 
Boulevard,  Hawthorne,  California 
90261. 

Federal  Aviation  Administration, 
Honolulu  Airports  District  Office,  300 
Ala  Moana  Boulevard,  Room  7-128, 
Honolulu,  Hawaii  96813. 

Mr.  William  R.  Thompson,  Executive 
Manager,  A.B.  Won  Pat  Guam 
International  Airport  Authority,  355 
Chalan  Pasaheru,  Tamiming,  Guam 
-96911.  * 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Hawthorne.  California  on  May 
19.2003. 
Mark  Mcaardy, 

Acting  Manager.  Airports  Division,  Western- 
Pacific  Region,  AWP-600. 
(FR  Doc.  03-14073  Filed  6-3-03;  8:45  am) 
BILLING  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Weight  and  Balance  Control  Program 
Committee;  Correction 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  request  for 
participation;  correction. 

SUMMARY:  This  document  makes 
corrections  to  the  notice  of  request  of 
participation  published  in  the  Federal 
Register  on  May  28,  2003  (68  FR  31740), 
which  announces  the  formation  of  the 
Weight  and  Balance  Control  Program 
Aviation  Rulemaking  Committee  to 
conduct  a  review  of  AC  120-27C  and 
other  related  guidance,  and  provide 
advice  and  recommendations. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Darcy  Reed,  202-267-9948,  or  e-mail: 
Darcy.  D.  Reed@faa  .gov. 

Correction 

In  the  notice  FR  Doc.  03-13243, 
published  on  May  28,  2003  (68  FR 
31740),  make  the  following  correction: 

On  page  31741,  in  the  first  coliunn, 
fourth  full  paragraph,  line  two,  correct 
"docket  number  FAA-2003-XXXX"  to 
read  "docket  number  FAA-2003- 
15281."  '    , 


Issued  in  Washington.  DC  on  May  30. 
2003. 

Carol  E.  Giles, 

Assistant  Division  Manager.  Air  Maintenance 
Division.  Flight  Standards  Service. 
[FR  Doc.  03-14072  Filed  6-3-03:  8:45  am] 
BILUNG  COOE  4910-13-M 


DEPAFiTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2003-^] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  issued 

AGENCY:  Federal  Aviation  *' 

Administration  (FAA),  DOT. 

ACTION:  Notice  ofjietitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions.  , 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR,  dispositions  of 
certain  petitions  previously  received, 
.  and  corrections.  "The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  tb-affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  June  24,  2003. 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-XXXX  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  conmients 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
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Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public:  dockets  on  the  Internet  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Adams  (202)  267-8033.  Sandy 
Buchanan-Sumter  (202)  267-7271.  or 
Denise  Emrick  (202)  267-5174.  OTfice  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington,  DC  20591. 
This  notice  is  published  pursuant  to 
14CFR  11.85  and  11.91. 

Issued  in  Washington.  DC,  on  May  29. 
2()0;<.  '  J 

Richard  D.  McCurdy. 

Actinfi  Assistant  Chief  Counsel  far 
Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2003-14910. 

Petitioner:  Conrad  Kropf. 

Section  of  14  CFR  Affected:  14  CFR 
61.3(a)(2). 

Description  of  Relief  Sought:  To 
permit  Conrad  Kropf  to  obtain  a  private 
pilot  certificate  without  having  a  photo 
identification  that  is  in  his  possession  or 
readily  accessible  in  the  aircraft  when 
exercising  the  privileges  of  that  pilot 
certificate  or  authorization. 

|FR  Doc.  03-14063  Filed  6-3-03;  8:45  am) 
MLUNO  CODE  491»-13-^ 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2003-33] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14.  Code 
of  Federal  Regulations  (14  CFR).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR,  dispositions  of 
certain  petitions  previously  received, 
and  corrections.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of.  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 


number  involved  and  must  be  received 
on  or  before  June  24.  2003. 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System.  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-XXXX  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m.< 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Adams  (202)  267-8033,  Sandy 
Buchanan-Sumter  (202)  267-7271.  or 
Denise  Emrick  (202)  267-5174,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC,  on  May  29. 
2003. 
Richard  D.  McCurdy, 

Acting  Assistant  Chief  Counsel  for 
Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2003-15115. 

Petitioner:  Martinaire,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.105(c)(1). 

Description  of  Relief  Sought:  To, 
permit  Martinaire,  Inc.,  to  carry 
passengers,  specifically  certified  airmen 
employed  by  other  airlines,  on  board 
their  aircraft  with  a  2  axis  autopilot 
installed  and  operating. 

Docket  No. :  FAA-2002-1 3131. 

Petitioner:  Starfighters,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
91.319(a). 

Description  of  Relief  Sought:  To 
permit  Starfighters,  Inc.  to  use  its 
Lockheed  F-104  Starfighter  aircraft, 
which  has  an  experimental 
airworthiness  certificate,  to  conduct 
spaceflight  orientation  training  and  to 
receive  compensation  for  such  training. 

[PR  Doc.  03-14064  Filed  6-3-03;  8:45  am) 

BILLINQ  COOC  4S10-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2003-32] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received.  . 

SUMMARYr  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR,  dispositions  of 
certain  petitions  previously  received; 
and  corrections.  "The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of.  and  participation  in.  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  July  21,  2003. 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-XXXX  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  petition, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Emrick  (202)  267-5174,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 
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Issued  in  Washington.  DC.  on  May  29. 
2003. 
Richard  D.  McCurdy, 

Acting  Assistant  Chief  Counsel  for 
Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2002-13573. 

Petitioner:  Regional.Aviation  Partners. 

Section  of  14  CFR  Affected:  14  CFR 
119.21(a)(1). 

Description  of  Relief  Sought:  To 
permit  Regional  Aviation  Partners  to 
conduct  domestic  operations  with 
airplanes  having  a  passenger-seat 
configuration  of  30  seats  or  fewer, 
excluding  each  crewmember  seat,  to 
comply  with  the  provisions  of 
§  119.21(a)(4)  and  part  135  rather  than 
part  121. 

|FR  Doc.  03-14065  Filed  6-3-03:  8:45  am) 
BILLING  CODE  4910-13-^ 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2003-31] 

Petitions  for  Exemption;  Dispositions 
of  Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  dispositions  of  prior 
petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  dispqsition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of 
dispositions  of  certain  petitions 
previously  received.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in.  this 
aspect  of  FAA's  regulatory  activities. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Emrick  (202)  267-5174.  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington.  DC,  on  May  29, 
2003. 
Richard  D.  McCurdy  ^  ^ 

Acting  Assistant  Chief  Counsel  for 
Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2002-12947. 

Petitioner:  Trans  States  Airlines.  Inc. 
d.b.a.  American  Connection  and  U.S. 
Airways  Express. 

Section  of  14  CFR  Affected:  14  CFR 
121.434(c)(l)(ii). 


Description  of  Relief  Sought:  To 
permit  Trans  States  Airlines.  Inc.  d.b.a. 
American  Connection  and  U.S.  Airways 
Express  to  substitute  a  qualified  and 
authorized  check  airman  or  aircrew 
,  program  designee  for  an  FAA  inspector 
to  observe  a  qualifying  pilot  in 
command  who  is  completing  initial  or 
upgrade  training  specified  in  §  121.424 
during  at  least  one  flight  leg  that 
includes  a  takeoff  and  a  landing.  Grant, 
05/13/2003,  Exemption  No.  8054. 

Docket  No.:  FAA-2002-1 3224. 

Petitioner:  Petersen  Aviation. 

Section  of  1 4  CFR  Affected:  14  CFR 
135.269(b)(5). 

Description  of  Relief  Sought:  To  allow 
Petersen  Aviation  to  operate  on-demand 
charter  flights  of  more  than  10  hours  but 
less  than  12  hours  without  having 
adequate  sleeping  facilities  on  the 
aircraft  for  the  relief  pilot.  Denial,  05/ 
14/2003,  Exemption  No.  8053. 

[FR  Doc.  03-14066  Filed  6-3-03:  8:45  am] 
BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
03-04-C-OO-IND  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Indianapolis 
International  Airport,  Indianapolis,  IN 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application.  '^ 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Indianapolis 
International  Airport  under  the 
provisions  of  the  49  U.S.C.  401 1 7-  and 
Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  July  7.  2003. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Chicago  Airports 
District  Office,  2300  East  Devon 
Avenue.  Room  320,  Des  Plaines,  Illinois 
60018.  g, 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Ms.  Lisa 
Cottingham.  Treasurer.  Indianapolis 
Airport  Authority,  at  the  following 
adc&ess:  Indianapolis  International 
Airport.  2500  S.  High  School  Road, 
Suite  100,  5th  Floor  Administration, 
Indianapolis,  Indiana  46241—4941. 


Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Indianapolis 
Airport  Authoritv  under  section  158.23 
of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gary-  Regan,  Program  Manager.  Chicago 
Airports  District  Office.  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois 
60018.  (847)  294-7525.  The  application 
may  be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Iridianapolis^Intemational  Airport  under 
the  provisions  of  the  49  U.S.C.  40117 
and  Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

On  May  20.  2003,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Indianapolis  Airport 
Authority  was  substantially  complete 
within  the  requirements  of  section ' 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  August 
26,  2003. 

The  following  is  a  brief  overview  of 
the  application. 

Proposed  charge  effective  date: 
October  1,2022. 

Proposed  charge  expiration  date:  ^ 
November  1.  2022. 

Level  of  the  proposed  PFC:  $3.00. 

Total  estimated  PFC  revenue:  $59,000. 

Brief  description  of  proposed  project: 
Impose  and  Use — Preparation  costs  of 
PFC  application  and  amendment  (2003). 

Level  of  the  proposed  PFC:  $4 .  50. 

Total  estimated  PFC  revenue: 
$443,870,000. 

Brief  description  of  proposed  project: 
Use  Only — Midfield  Terminal. 

Class  or  classes  of  air  carriers,  which 
the  public  agency  has  requested,  not  be 
required  to  collect  PFCs:  Non-scheduled 
on-demand  air  carriers  (formerly  called 
air  taxi/commercial  operators-ATCO). 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the 
Indianapolis  Airport  Authority. 

Issued  in  Des  Plaines.  lilinpis.  on  May  27, 
2003. 

Robert  A.  Hulier. 

Acting  Manager.  Planning  and  Programming 
Branch,  Airports  Division.  Great  Lakes 
Region. 
[FR  Doc.  03-14076  Filed  6-3-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Rule  on  Application 
To  impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Reno/Tahoe  International  Airport, 
Reno,  NV 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  a  PFC  at 
Reno/Tahoe  International  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  bttfore  July  7,  2003. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division, 
15000  Aviation  Blvd.,  Lawndale,  CA 
90261,  or  San  Francisco  Airports 
District  Office,  831  Mitten  Road,  Room 
210,  Burlingame,  CA  94010-1303.  In 
addition,  one  copy  of  any  comments 
submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Mr.  Christopher  Horton, 
Manager  of  Finance.  Airport  Authority 
of  Washoe  County,  at  the  following 
address:  2001  East  Plumb  Lane,  Reno, 
NV  89502.  Air  carriers  and  foreign  air 
carriers  may  submit  copies  of  written 
comments  previously  provided  to  the 
Airport  Authority  of  Washoe  County 
under  section  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marlys  Lingsch,  Airports  Program 
Analyst,  San  Francisco  Airports  District 
Office,  831  Mitten  Road,  Room  210, 
Burlingame,  CA  94010-1303, 
Telephone:  (650)  876-2806.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Reno/Tahoe  International  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  May  16,  2003,  the  FAA 
determined  that  the  application  to 
impose  and  use  a  PFC  submitted  by  the 


Airport  Authority  of  Washoe  County 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  August  20,  2003. 

The  following  is  a  brief  overview  of 
the  impose  and  use  application  No.  03- 
07-C-OO-RNO: 

Level  of  proposed  PFC:  $4.50. 

Proposed  charge  effective  date: 
November  1,  2003. 

Proposed  charge  expiration  date: 
March  1,2006. 

Total  estimated  PFC  revenue: 
$21,188,948. 

Brief  description  of  the  proposed 
impose  only  project:  Southern  Central 
Disposal  Facility;  Airfield  Maintenance 
Replacement  Facilities;  3.6  Acres 
Wetlands  Mitigation  Bank;  and  10  Acres 
Wetlands  Mitigation  Bank.  Brief 
description  of  the  proposed  impose  and 
use  projects:  Design  of  Terminal  Apron 
Reconstruction;  Terminal  Apron 
Reconstruction-Phase  VI;  Replace  Foiu- 
Jet  Bridges;  Ground  Service  Equipment 
Ramp  Pavement  Reconstruction; 
Replace  Chiller  No.  2  Mechanical 
System  Master  Plan;  Geographic 
Information  System;  and  Second  Floor 
Concourse  Build  Out. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's: 
Nonscheduled/on-demand  air  carriers 
filling  FAA  Form  1800-31  and  Foreign 
Flag  Carriers  filing  DOT  Form  T-100(F). 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Division  located  at: 
Federal  Aviation  Administration, 
Airports  Division,  15000  Aviation  Blvd., 
Lawndale,  CA  90261.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  Airport  Authority  of  Washoe 
County. 

Issued  in  Hawthorne,  California,  on  May 
16.  2003. 

Mark  McClardy, 

Acting  Manager.  Airports  Division.  Western- 
Pacific  Region. 

[PR  Doc.  03-14075  Filed  6-3-03;  8:45  am] 

BILLINQ  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Passenger  Facility  Charge 
(PFC)  Approvals  and  Disapprovals 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Monthly  notice  of  PFC 
approvals  and  disapprovals.  In  April 
2003,  there  were  four  applications 
approved.  This  notice  also  includes 
information  on  three  applications,  one 
approved  in  January  2003,  and  the  other 
two  approved  in  March  2003, 
inadvertently  left  off  the  January  2003 
and  March  2003  notices,  respectively. 
Additionally,  11  approved  amendments 
to  previously  approved  applications  are 
listed. 

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158).  This  notice  is  published 
pursuant  to  paragraph  d  of  §  158.29. 

PFC  Applications  Approved 

Public  Agency:  Albany-Dougherty 
Aviation  Commission,  Albany,  Georgia. 

Application  Number:  03-03-C-OO- 
ABY. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Level:  $4.50. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $454,849. 

Earliest  Charge  Effective  Date:  August 
1,2003. 

Estimated  Charge  Expiration  Date: 
July  1,2006. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  taxi/commercial 
operators. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Southwest 
Georgia  Regional  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Install  airfield  fencing  and  replace 
locks. 

Baggage  claim  enclosure. 

Terminal  environmental  (phase  I) 
update  air  handlers. 

PFC  application  charges. 

Construct  air  cargo  apron — phases  I 
and  II  (design). 

Install  runway  visual  guidance 
system. 

Purchase  rapid  response  aircraft 
rescue  and  firefighting  (ARFF)  vehicle 
and  ARFF  generator. 

Construct  air  cargo  apron — phases  I 
and  II. 

Decision  Date:  January  31,  2003.     ' 

For  Further  Information  Contact: 
Philip  Cannon,  Atlanta  Airports  District 
Office.  (404)  305-7152. 
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Public  Agency:  Monterey  Peninsula 
Airport  District,  Monterey,  California. 

Application  Number:  03-09-C-OO- 
MRY. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/:  $4.50. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $688,938. 

Earliest  Charge  Effective  Date:  July  1, 
2003. 

Estimated  Charge  Expiration  Date: 
June  1.2004. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Unscheduled  Part  135  air 
taxi  operators. 

Determination  .-Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  aimual  enplanements  at  Monterey 
Peninsula  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Access  security  control. 

Extension  of  fire  alarm  system  to 
safety  building. 

Acquisition  of  property  at  2825 
Salinas/Monterey  Highway. 

Passback  security  system. 

Terminal  improvements  and 
modifications. 

Terminal  fire  door  replacements, 
phase  2.  ^ 

Generator  power  to  security  gate, 
phase  2. 

Terminal  expansion — second  level. 

Environmental  impact  report — airport 
roadway  circulation  projects  (terminal 
road,  north  access  road,  and  28L  service 
road). 

Decision  Date:  March  28,  2003. 

For  Further  Information  Contact: 
Marlys  Vandervelde,  San  Francisco 
Airports  District  Office,  (650)  876-2806. 

Public  Agency:  City  of  St.  George, 
Utah. 

Application  Number:  03-03-C-OO- 
SGU. 

Application  Type:  Impose  arid  use  a 
PFC. 

PFC  LeveA- $4.50. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $1,354,902. 

Earliest  Charge  Effective  Date:  June  1, 
2003. 

Estimated  Charge  Expiration  Date: 
October  1,2011. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC'S:  Non-scheduled,  on- 
demand  air  carriers  filing  FAA  Form 
1800-31. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 


total  annual  enplanements  at  St.  George 
Municipal  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Acquire  ARFF  vehicle. 

Acquire  a  self-contained  regenerative 
air  airfield  sweeper. 

ARFF  building  improvements. 

Replacement  airport  planning. 

Replacement  airport  environmental 
impact  statement. 

Replacement  airport  phase  11 
enviroiunental  impact  statement. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use:  Construct 
replacement  edrport. 

Decision  Date:  March  31,  2003. 

For  Further  Information  Contact: 
Christopher  Schaffer,  Denver  Airports 
District  Office,  (303)  342-1258. 

Public  j4gency;  County  of  Houghton, 
Hancock,  Michigan. 

Application  Number:  03-09-C-OO- 
CMX. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Levey.- $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $104,266. 

Earliest  Charge  Effective  Date: 
October  1,2005. 

Estimated  Charge  Expiration  Date: 
May  1.  2007. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC'S:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Snow  removal  equipment,  4  by  4 
pickup  truck  with  plow. 

Access  road  lighting. 

Airport  directional  signage  and 
entrance  road  sign. 

New  electrical  service  to  ARFF 
building. 

Public  address  system  rehabilitation 
in  passenger  terminal. 

Terminal  landside  entrance 
rehabilitation. 

Airport  terminal  apron  pavement 
crack  sealing. 

Terminal  airside  entrance 
rehabilitation. 

Thermal  imaging  cameras.   • 

Unicom  radio  procurement. 

Brick  screen  wall. 

Runway  13  protection  zone  hazard 
removal. 

PFC  application  preparatiion 
reimbursement. 

Wildlife  control/security  fencing  with 
perimeter  road. 

Snow  removal  equipment 
procurement,  multi-purpose  tractor  with 
power  broom. 

Terminal  bathroom  rehabilitation. 

Decision  Date:  April  1,  2003. 

For  Further  Information  Contact: 
Arlene  B.  Draper,  Detroit  Airports 
District  Office,  (734)  487-7282. 


Public  Agency:  Burbank-GIendale- 
Pasadena  Airport  Authority,  Biubank, 
California. 

Application  Number:  03-05-C-OO- 
BUR. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  LeveA- $4.50. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $17,509,405. 

Earliest  Charge  Effective  Date:  January 
1,2008. 

Estimated  Charge  Expiration  Date: 
November  1,2009. 

Class  of  Air  Carriers  Not  Required  To" 
Collect  PFC's:  Nonscheduled/on- 
demand  air  carriers  filing  FAA  Form 
1800-31. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accoimts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Burbank- 
Glendale-Pasadena  Airport. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use:  Terminal 
security  enhancements. 

Decision  Date:  April  11,  2003. 

For  Further  Information  Contact: 
Ruben  Cabalbag,  Western  Pacific  Region 
Airports  Division,  (310)  725-3630. 

Public  Agency:  City  of  Greenville, 
Mississippi. 

Application  Number:  03-03-1-00- 
GLH. 

Application  Type:  Impose  a  PFC. 

PFC  Levey.  $3.00. 

To  toy  PFC  Revenue  Approved  in  This 
Decision :  $88 ,495 . 

Earliest  Charge  Effective  Date:  August 
1,2003. 

Estimated  Charge  Expiration  Date: 
June  1,  2006. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  tax/commercial 
operators. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annuaf  enplanements  at  Mid-Delta 
Regional  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection: 

Terminal  area  drainage  improvement 
and  parking  lot  reloation. 

Rehabilitate  runwery  9/27  and  convert 
to  taxiway. 

Terminal  building  fire  escape 
stairwell. 

Decision  Date:  April  1 1 ,  2003. 

For  Further  Information  Contact" 
Patrick  D.  Vaught,  Jackson  Airports 
District  Office.  (601)  664-9885. 

Public  Agency:  Port  of  Chelan  County 
and  Port  of  Douglas  County,  Wenathee, 
Washington.  ~     ,  - 
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'     Application  Number:  03-04-C-OO- 
EAT. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Level:  S4. 50. 

Total  PFC  Revenue  Approved  in  This 
Decision  :S\23, 500. 

Earliest  Charge  Effective  Date:  May  1 , 
2003. 


Estimated  Charge  Expiration  Date: 
June  1,  2004. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's: 

None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Phase  II  pavement  overlay — taxiway  G 
slurry  seal. 

Equipment  garage..  ' 

Amendments  to  PFC  Approvals 


Security  fencing. 

Acquire  vacuum  runway  sweeper. 

Acquire  curb  sweeper. 

Segmented  circle  and  wind  tee. 

Update  master  plan. 

Runway  snow  blower. 

Decision  Date:  April  25,  2003. 

For  Further  Information  Contqct: 
Suzanne  Lee-Pang,  Seattle  Airports 
District  Office,  (425)  227-2654. 


Amendment  No.  city,  state 

Amendment 
approved  date 

Original  ap- 

proved  net 

PFC  revenue 

Amended  ap- 
proved net 
PFC  revenue 

Original  esti- 
mated charge 
exp.  date 

Amended  esti- 
mated charge 
exp.  date 

93-01-C-04-MRY,  Monterey,  CA 

00-06-C-01-MRY,  Monterey,  CA 

03/21/03 
■     03/21/03 
03/21/03 
04/01/03 
04/02/03 
04/04/03 
04/10/03 
04/18/03 
04/18/03 
04/18/03 
04/21/03 

$4,077,754 

335,031 

320,122 

1,251,387 

18,933,000 
1.461,745 

71,642,933 
296,723 
832,756 
705.654 

34.278.718 

$4,104,131 

376,338 

341,066 

1,251,387 

11,999,332 
1,422,535 

67,933,947 
185,940 
827,616 
705,654 

34,407,710 

10/01/00 
10/01/01 
05/01/03 
11/01/04 
12/01/00 
02/01/09 
08/01/95 
08/01/98 
06A)1/02 
06/01/05 
11/01/19 

^       10/01/00 
10/01/01 

02-08-C-01-MRY,  Monterey,  CA  

•0O-O3-C-O1-CSG,  Columbus.  GA 

99-04-C-01-PBI,  West  Palm  Beach,  FL  

93-01-C-01-MTJ.  Montrose,  CO '.....' 

92-01-C-04-STL.  St.  Louis.  MO 

95-01 -C-03-LYH.  Lynchburg.  VA 

0O-O2-C-01-LYH.  Lynchburg.  VA .". 

01-03-C-02-LYH,  Lynchburg,  VA 

00-01 -C-02-VPS.  Valparaiso.  FL 

07/01/03 
11/01/04 
03/01/01 
08/01/03 
08/01/95 
07/01/96 
06/01/02 
06/01/05 
08/01/18 

Note:  The  amendment  denoted  by  an  asterisk  (*)  includes  a  change  to  the  PFC  level  charged  from  $3.00  per  ehplaned  passenger  to  $4.50 
per  enplaned  passenger  For  Columbus,  GA,  this  change  is  effective  on  June  1 .  2003. 


Issued  in  Washington.  DC.  on  Mav  29, 
2003. 

Barry  Molar, 

Manager.  Airports  Financial  Assistance 
Division. 

(PR  Doc.  0.3-14077  Filed  &-3-03:  8:45  am) 
MLUNG  POOC  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

(FMCSA  DocKet  No.  FMCSA-2003-14504] 

Qualification  of  Drivers;  Exemption 
Applications;  Vision 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA).  DOT. 
ACTION:  Notice  of  final  disposition. 

SUMMARY:  The  FMCSA  announces  its 
decision  to  exempt  29  individuals  from 
the  visioii  requirement  in  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs).  The  exemptions  will  enable 
these  individuals  to  qualify  as  drivers  of 
commercial  motor  vehicles  (CMVs)  in 
interstate  commerce  without  meeting 
the  vision  standard  prescribed  in  49 
CFR391.41(b)(10). 
DATES:  June  4,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  vision 
exemptions  in  this  notice,  you  may 
contact  Ms.  Sandra  Zywokarte,  Office  of 
Bus  and  Truck  Standards  and 
Operations,  (202)  366-2987,  Department 


of  Transportation.  400  Seventh  Street, 
SW..  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Access  " 

You  may  see  all  the  comments  online 
through  the  Document  Management 
System  (DMS)  at:  http://dmses.dot.gov. 

Background 

On  April  21.  2003.  the  FMCSA 
published  a  Notice  of  its  receipt  of 
applications  from  29  individuals,  and 
requested  comments  from  the  public  (68 
FR  19598).  The  29  individuals 
petitioned  the  FMCSA  for  exemptions 
from  the  vision  requirement  in  49  CFR 
391.41(b)(10),  which  applies  to  drivers 
of  CMVs  in  interstate  commerce.  They 
are:  Michael  C.  Boyne,  Clifford  D. 
Carpenter,  Bobby  R.  Carter,  Sr.,  Darryl 
D.  Cassatt,  Timothy  H.  Dubois,  Robert  E. 
Ezell,  Jr.,  Orasio  Garcia,  Reginal  Gillis, 
Raymond  D.  Gromley,  Dennis  K.  Harris, 
Donald  E.  Howell,  Tommy  T.  Hudson, 
William  D.  Johnson,  Raymond  T.  Jones, 
Jr.,  Edward  J.  Kasper,  Jimme  D.  Kline, 
Phillip  L.  Mangen,  Paul  V.  Mattingly, 
Steven  M.  Montalbo.  Bernard  E.  Roche, 
Charles  J.  Rowsey,  Vincent  Rubino, 
Randy  G.  Spilman,  Wyatt  W.  Thayer,  Jr., 
Thomas  S.  Thompson,  Robert  A. 
Wegner,  John  E.  Wertz,  John  W. 
Williams,  and  Christopher  D.  Yates. 


Under  49  U.S.C.  31315  and  31136(e), 
the  FMCSA  may  grant  an  exemption  for 
a  2-year  period  if  it  finds  "such 
exemption  would  likely  achieve  a  level 
of  safety  that  is  equivalent  to,  or  greater 
than,  the  level  that  would  be  achieved 
absent  such  exemption."  The  statute 
also  allows  the  agency  to  renew 
exemptions  at  the  end  of  the  2-year 
period.  Accordingly,  the  FMCSA  has 
evaluated  the  29  applications  on  their 
merits  and  made  a  determination  to 
grant  the  exemptions  to  all  of  them.  The 
comment  period  closed  on  May  21, 
2003.  One  comment  was  received,  and 
its  contents  were  carefully  considered 
by  the  FMCSA  in  reaching  the  final 
decision  to  grant  the  exemptions. 

Vision  and  Driving  Experience  of  the 
Applicants 

The  vision  requirement  in  the 
FMCSRs  provides:  i 

A  person  is  physically  qualified  to 
drive  a  commercial  motor  vehicle  if  that 
person  has  distant  visual  acuity  of  at 
least  20/40  (Snellen)  in  each  eye 
without  corrective  lenses  or  visual 
acuity  sepiarately  corrected  to  20/40 
(Snellen)  or  better  with  corrective 
lenses,  distant  binocular  acuity  of  at 
least  20/40  (Snellen)  in  both  eyes  with 
or  without  corrective  lenses,  field  of 
vision  of  at  least  70°  in  the  horizontal 
meridian  in  each  eye.  and  the  ability  to 
recognize  the  colors  of  traffic  signals 
and  devices  showing  standard  red. 
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green,  and  amber  (49  CFR 
391.41(b)(10)). 

Since  1992,  the  agency  has 
undertaken  studies  to  determine  if  this 
vision  standard  should  be  amended. 
The  final  report  from  our  medical  panel 
recommends  changing  the  field  of 
vision  standard  fi-om  70°  to  120°,  while 
leaving  the  visual  acuity  standard 
imchanged.  {See  Frank  C.  Berson,  M.D., 
Mark  C.  Kuperwaser,  M.D.,  Lloyd  Paul 
Aiello,  M.D.,  and  James  W.  Rosenberg, 
M.D.,  "Visual  Requirements  and 
Commercial  Drivers,"  October  16,  1998, 
filed  in  the  docket,  FHWA-98-4334.) 
The  panel's  conclusion  supported  the 
agency's  view  that  the  present  standard 
is  reasonable  and  necessary  as  a  general 
standard  to  ensure  highway  safety.  The 
FMCSA  also  recognizes  that  some 
drivers  do  not  meet  the  vision  standard, 
but  have  adapted  their  driving  to 
accommodate  their  vision  limitation 
and  demonstrated  their  ability  to  drive 
safely. 

The  29  applicants  fall  into  this 
category.  They  are  luiable  to  meet  the 
^vision  standard  in  one  eye  for  various 
reasons,  including  amblyopia,  retinal 
and  macular  scars,  a&d  loss  of  an  eye 
due  toytrauma.  In  most  cases,  their  eye 
conditions  were  not  recently  developed. 
All  but  10  of  the  applicants  were  either 
born  with  their  vision  impairments  or 
have  had  them  since  childhood.  The  10 
individuals  who  sustained  their  vision 
conditions  as  adults  have  had  them  for 
periods  ranging  from  5  to  33  years. 

Although  each  applicant  has  one  eye 
which  does  not  meet  the  vision  standard 
in  49  CFR  391.41(b)(10),  each  has  at 
least  20/40  corrected  vision  in  the  other 
eye,  and  in  a  doctor's  opinion  has 
sufficient  vision  to  perform  all  the  tasks 
necessary  to  operate  a  CMV.  The 
doctors'  opinions  are  supported  by  the 
applicants'  possession  of  valid 
commercial  driver's  licenses  (CDLs)  or 
non-CDLs  to  operate  CMVs.  Before  . 
issuing  CDLs,  States  subject  drivers  to 
knowledge  and  performance  tests 
designed  tt>  evaluate  their  qualifications 
to  operate  a  CMV.  All  these  applicants 
satisfied  the  testing  standards  for  their 
State  of  residence.  By  meeting  State 
licensing  requirements,  the  applicants 
demonstrated  their  ability  to  operate  a 
commercial  vehicle,  with  their  limited 
vision,  to  the  satisfaction  of  the  State. 

While  possessing  a  valid  CDL  or  non- 
CDL,  these  29  drivers  have  been 
authorized  to  drive  a  CMV  in  intrastate 
commerce,  even  though  their  vision 
disqualifies  them  from  driving  in 
interstate  commerce.  They  have  driven 
CMVs  with  their  limited  vision  for 
careers  ranging  ft-ora  3  to  42  years.  In  the 
past  3  years,  four  of  the  drivers  have  had 
convictions  for  traffic  violations.  Two  of 


these  convictions  were  for  speeding  and 
two  were  for  "failure  to  obey  stop  sign." 
pour  drivers  were  involved  in  an 
accident  but  did  not  receive  a  citation. 
The  qualifications,  experience,  and 
medical  condition  of  each  applicant 
were  stated  and  discussed  in  detail  in 
the  April  21,  2003  notice  (68  FR  19598). 
Since  Ihere  were  no  docket  comments 
on  the  specific  merits  or  qualifications 
of  any  applicant,  we  have  not  repeated 
the  individual  profiles  here^  Our 
summary  analysis  of  the  applicants  is 
'  supported  by  the  information  published 
at  68  FR  19598. 

Basis  for  Exemption  Determination 

Under  49  U.S.C.  31315  and  31136(e), 
the  FMCSA  may  grant  an  exemption 
from  the  vision  standeird  in  49  CFR 
391.41(b)(10)  if  the  exemption  is  likely 
to  achieve  an  equivalent  or  greater  level 
of  Scifety  than  would  be  achieved 
without  the  exemption.  Without  the 
exemption,  applicants  will  continue  to 
be  restricted  to  intrastate  driving.  With 
the  exemption,  applicants  can  drive  in 
interstate  commerce.  Thus,  our  analysis 
focuses  on  whether  an  equal  or  greater 
level  of  safety  is  likely  to  be  achieved  by 
permitting  each  of  these  drivers  to  drive 
in  interstate  commerce- as  opposed  to 
restricting  him  or  her  to  driving  in 
intrastate  commerce. 

To  evaluate  the  effect  of  these 
exemptions  on  safety,  the  FMCSA 
considered  not  only  the  medical  reports 
about  the  applicants'  vision,  but  also 
their  driving  records  and  experience 
with  the  vision  deficiency.  "To  qualify 
for  an  exemption  from  the  vision 
standard,  the  FMCSA  requires  a  person 
to  present  verifiable  evidence  that  he  or 
she  has  driven  a  commercial  vehicle 
safely  with  the  vision  deficiency  for  3 
years.  Recent  driving  performance  is 
especially  important  in  evaluating 
future  safety,  according  to  several 
research  studies  designed  to  correlate 
past  and  future  driving  performance. 
Results  of  these  studies  support  the 
principle  that  the  best  predictor  of 
future  performance  by  a  driver  is  his/her 
past  record  of  accidents  smd  traffic 
violations.  Copies  of  the  studies  have 
been  added  to  the  docket.  (FHWA-98- 
3637) 

We  believe  we  can  properly  apply  the 
principle  to  monocular  drivers,  because 
data  from  a  former  FMCSA  waiver  study 
program  clearly  demonstrates  that  the 
driving  performance  of  experienced 
monocular  drivers  in  the  program  is 
better  than  that  of  all  CMV  drivers 
collectively.  (See  61  FR  13338,  13345, 
March  26, 1996.)  The  fact  that 
experienced  monocular  drivers  with 
good  driving  records  in  the  waiver 
program  demonstrated  their  ability  to 


drive  safely  supports  a  conclusion  that 
other  monocular  drivers,  meeting  the 
same  qualifying  conditions  as  those 
required  by  the  waiver  program,  are  also 
likely  to  have  adapted  to  their  vision 
deficiency  and  Will  continue  to  operate 
safely. 

The  first  major  research  correlating 
past  and  future  performance  was  done 
in  England  by  Greenwood  and  Yule  in 
1920.  Subsequent  studies,  building  on 
that  model,  concluded  that  accident 
rates  for  the  same  individual  exposed  to 
certain  risks  for  two  different  time 
periods  vary^only  slightly.  [See  Bates 
and  Neyman,  University  of  California 
Publications  in  Statistics,  April  1952.) 
Other  studies  demonstrated  theories  of 
predicting  accident  proneness  from 
accident  history  coupled  with  other 
factors.  These  factors — such  as  age,  sex, 
geographic  location,  mileage  driven  and 
conviction  history — are  used  every  day 
by  insurance  companies  and  motor 
vehicle  bureaus  to  predict  the 
probability  of  an  individual 
experiencing  future  accidents.  (See 
Weber,  Donald  C,  "Accident  Rate 
Potential:  An  Application  of  Multiple 
Regression  Analysis  of  a  Poisson 
Process,"  Journal  of  American  Statistical 
Association,  June  1971.)  A  1964 
California  Driver  Record  Study  prepared 
by  the  California  Department  of  Motor 
Vehicles  concluded  that  the  best  overall 
accident  predictor  for  both  concurrent 
and  nonconcurrent  events  is  the  number 
of  single  convictions.  This  study  used  3 
consecuGve  years  of  data,  comparing  the 
experiences  of  drivers  in  the  first  2  years 
with  their  experiences  in  the  final  ye£u. 

Applying  principles  fi-om  these 
studies  to  the  past  3-year  record  of  the  . 
29  applicants  receiving  an  exemption, 
we  note  that  the  applicants  have  had 
only  four  accidents  and  four  traffic 
violations  in  the  last  3  years.  The 
applicants  achieved  this  record  of  safety 
while  driving  with  their  Vision 
impairment,  demonstrating  the 
likelihood  that  they  have  adapted  their 
driving  skills  to  accommodate  their 
condition.  As  the  applicants'  ample 
driving  histories  with  their  vision 
deficiencies  are  good  predictors  of 
future  performance,  the  FMCSA  t 

concludes  their  ability  to  drive  safely 
can  be  projected  into  the  future.  % 

We  believe  the  applicants'  intrastate 
driving  experience  and  history  provide 
an  adequate  basis  for  predicting  their 
ability  to  drive  safely  in  interstate 
commerce.  Intrastate'driving,  like 
interstate  operations,  involves 
substantial  driving  on  highways  on  the 
interstate  system  and  on  other  roads 
built  to  interstate  standards.  Moreover, 
driving  in  congested  urban  are^s 
exposes  the  driver  to  more  pedestrian 
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and  vehicular  traffic  than  exists  on 
interstate  highways.  Faster  reaction  to 
traffic  and  traffic  signals  is  generally 
required  because  distances  are  more 
compact  than  on  highways.  These 
conditions  tax  visual  capacity  and 
driver  response  just  as  intensely  as 
interstate  driving  conditions.  The 
veteran  drivers  in  this  proceeding  have 
operated  CMVs  safely  under  those 
conditions  fof>^«t  least  3  years,  most  for 
much  longer.  Their  experience  and   ' 
driving  records  lead  us  to  beReve  that 
each  applicant  is  capable  of  operating  in 
interstate  commerce  as  safely  as  he  or 
she  has  been  performing  in  intrastate 
commerce.  Consequently,  the  FMCSA 
finds  that  exempting  these  applicants 
from  the  vision  standard  in  49  CFR 
391.41(b](10)  is  likely  to  achieve  a  level 
of  safety  equal  to  that  existing  without 
the  exemption.  For  this  reason,  the 
agency  is  granting  the  exemptions  for 
the  2-year  period  allowed  by  49  U.S.C. 
31315  and  31136(e)  to  the  29  applicants 
listed  in  this  notice. 

We  recognize  that  the  vision  of  an 
applicant  may  change  and  affect  his/her 
ability  to  operate  a  commercial  vehicle 
as  safely  as  in  the  past.  As  a  condition 
of  the  exemption,  therefore,  the  FMCSA 
will  impose  requirements  on  the  29 
individuals  consistent  with  the 
^^ndfather^ng  provisions  applied  to 
drivers  who  participated  in  the  agency's 
vision  waiver  program. 

Those  requirements  are  found  at  49 
CFR  391.64(b)  and  include  the 
following:  (1)  That  each  individual  be 
physically  examined  every  year  (a)  by 
an  ophthalmologist  or  optometrist  who 
attests  that  the  vision  in  the  better  eye 
continues  to  meet  the  standard  in  49 
CFR  391.41(b)(10),  and  (b)  by  a  medical 
examiner  who  attests  that  the  individual 
is  o*.herwise  physically  qualified  under 
49  CFR  391.41:  (2)  that  each  individual 
provide  a  copy  of  the  ophthalmologist's 
or  optometrist's  report  to  the  medical 
examiner  at  the  time  of  the  annual 
medical  examination;  and  (3)  that  each 
individual  provide  a  copy  of  the  annual 
medical  certification  to  the  employer  for 
retention  in  the  driver's  qualification 
file,  or  keep  a  copy  in  his/her  driver's 
qualffication  file  if  he/she  is  self- 
employed.  The  driver  must  also  have  a 
copy  of  the  certification  when  driving, 
for  presentation  to  a  duly  authorized 
Federal,  State,  or  local  enforcement 
official. 

Discussion  of  Conunents 

The  FMCSA  received  one  comment  in 
this  proceeding.  The  comment  was 
considered  and  is  discussed  below. 

Advocates  for  Highway  and  Auto 
Safety  (Advocates)  expresses  continued 
opposition  to  the  FMCSA's  policy  to 


grant  exemptions  from  the  Federal 
Motor  Carrier  Safety  Regulations, 
including  the  driver  qualification 
standards.  SpeciHcally.  Advocates:  (1) 
Objects  to  the  manner  in  which  the 
FMCSA  presents  driver  information  to 
the  public  and  makes  safety 
determinations;  (2)  objects  to  the 
agency's  reliance  on  conclusions  drawn 
from  the  vision  waiver  program;  (3) 
claims  the  agency  has  misinterpreted 
statutory  language  on  the  granting  of 
exemptions  (49  U.S.C.  31315  and 
31136(e));  and  finally  (4)  suggests  that  a 
recent  Supreme  Court  decision  affects 
the  legal  validity  of  vision  exemptions. 
The  issues  raised  by  Advocates  were 
addressed  at  length  in  64  FR  51568 
(September  23,  1999).  64  FR  66962 
(November  30.  1999).  64  FR  69586 
(December  13.  1999).  65  FR  159  (January 
3.  2000).  65  FR  57230  (September  21. 
2000),  and  66  FR  13825  (March  7,  2001). 
We  will  not  address  these  points  again 
here,  but  refer  interested  parties  to  those 
earlier  discussions. 

Conclusion 

After  considering  the  comments  to  the 
docket  and  based  upon  its  evaluation  of 
the  29  exemption  applications,  the 
FMCSA  exempts  Michael  C.  Boyne, 
Clifford  D.  Carpenter.  Bobby  R.  Carter, 
Sr..  Darryl  D.  Cassatt.  Timothy  H. 
Dubois.  Robert  E.  Ezell.  Jr..  Orasio 
Garcia,  Reginal  Gillis,  Raymond  D. 
Gromley,  Dennis  K.  Harris.  Donald  E. 
Howell.  Tommy  T.  Hudson.  William  D. 
Johnson.  Raymond  T.  Jones,  Jr.,  Edward 
J.  Kasper,  Jimme  D.  Kline,  Phillip  L. 
Mangen,  Paul  V.  Mattingly,  Steven  M. 
Montalbo,  Bernard  E.  Roche,  Charles  J. 
Rowsey,  Vincent  Rubino,  Randy  G. 
Spilman,  Wyatt  W.  Thayer,  Jr.,  Thomas 
S.  Thompson,  Robert  A.  Wegner.  John  E. 
Wertz,  )ohn  W.  Williams,  and 
Christopher  D.  Yates  from  the  vision 
requirement  in  49  CFR  391.41(b)(10). 
subject  to  the  following  conditions:  (1) 
That  each  individual  be  physically 
examined  every  year  (a)  by  an 
ophthalmologist  or  optometrist  who 
attests  that  the  vision  in  the  better  eye 
continues  to  meet  the  standard  in  49 
CFR  391.41(b){10).  and  (b)  by  a  medical 
examiner  who  attests  that  the  individual 
is  otherwise  physically  qualified  under 
49  CFR  391.41;  (2)  that  each  individual 
provide  a  copy  of  the  ophthalmologist's 
or  optometrist's  report  to  the  medical 
examiner  at  the  time  of  the  annual 
medical  examination;  and  (3)  that  each 
individual  provide  a  copy  of  the  annual 
medical  certification  to  the  employer  for 
retention  in  the  driver's  qualification 
file,  or  keep  a  copy  in  his/her  driver's 
qualification  file  if  he/she  is  self- 
employed.  The  driver  must  also  have  a 
copy  of  the  certification  when  driving. 


so  it  may  be  presented  to  a  duly 
authorized  Federal,  State,  or  local 
enforcement  official. 

In  accordance  with  49  U.S.C.  31315 
and  31136(e),  each  exemption  will  be 
valid  for  2  years  unless  revoked  earlier 
by  the  FMCSA.  The  exemption  will  be    • 
revoked  if:  (1)  The  person  fails  to 
comply  with  the  terms  and  conditions 
of  the  exemption;  (2)  the  exemption  has 
resulted  in  a  lower  level  of  safety  than 
was  maintained  before  it  was  granted;  or 
(3)  continuation  of  the  exemption  would 
not  be  consistent  with  the  goals  and 
objectives  of  49  U.S.C.  31315  and  31136. 
If  the  exemption  is  still  effective  at  the 
end  of  the  2-year  period,  the  person  may 
apply  to  the  FMCSA  for  a  renewal  under 
procedures  in  effect  at  that  time. 

Issued  on:  May  29,  2003. 
Pamela  M.  Pelcovits, 

Acting  Associate  Administrator,  Policy  and 
Program  Development. 
IFR  Doc.  03-14008  Filed  6-3-03;  8:45  am) 
BILUNO  CODE  4«10-CX-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MAR  AD  2003-15291] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  lonws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
C.J.  VICTORIA. 

summary:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L.  107-295,  the  Secretary 
of  Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-15291  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S. -flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARAD's  regulations  at  46  CFR  part 
388  (68  FR  23084;  April  30,  2003),  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S. -vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels  in  that  business,  a  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 
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properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 
DATES:  Submit  comments  on  or  before 
July  7,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003-15291. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  icomments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  Federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
•/i  ttp  ://dms.  dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street  SW.,  Washington, 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  information:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  C.J.  VICTORIA  is: 

Intended  Use:  "Charter  Fishing.  My 
home  port  is  Winthrop.  I  will  be  ffshing 
all  over  Mass  bay  and  points  south  and 
north.  Charter  fishing  will  be  Mass 
Bay". 

Geographic  Region:  "State  of 
Massachusetts". 

Dated:  May  29,  2003. 

By  order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary.  Maritime  Administration. 
(FR  Doc.  03-13951  Filed  6-3-03;  8:45  am] 

BILUNG  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORATION 

Maritime  Administration 

[Docket  Number:  MARAD  200^-15294] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  l^ws 

agency:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
FANDANGO. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L.  107-295,  the  Secretary 


of  Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOt  docket  2003-15294  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARAD's  regulations  at  46  CFR  part 
388  (68  FR  23084;  April  30.  2003),  that 
the  issuemce  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S. -vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels  in  that  business,  a  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 
DATES:  Submit  comments  on  or  before 
July  7,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003-15294. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets.  Room  PL-401 , 
Department  of  Transportation.  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays.  An  electronic 
version  of  this  document  and  all 
documents  entered  into  this  docket  is 
available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  FANDANGO  is: 

Intended  Use:  "Carry  passengers  for 
Eco-tourism  along  the  Florida  Gulf 
Coast." 

Geographic  Region:  "Panama  City,  Fl. 
To  Tarpon  Springs,  Fl." 

Dated:  May  29.  2003. 


By  order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary.  Maritime  Administration. 
IFR  Doc.  03-13948  Filed  6-3-03;  8:45  am) 
BILUNG  CODE  491&-81-P 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Numt>er:  MARAD  2003-15293] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  l^ws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  LaWs  for  the  vessel 
INTEGRITY. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L.  107-295,  the  Secretary 
of  Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD).  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application  " 
is  given  in  DOT  docket  2003-15293  at 
http://dms.dot.gov.  Interested  parties 
may  cdmment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARAD's  regulations  at  46  CFR  part 
388  (68  FR  23084;  April  30,  2003),  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S.-vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels  in  that  business,  a  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 
properly  consider  \he  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 

DATES:  Submit  comments  oh  or  before 
July  7,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003-15293. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOTDockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW„  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.doi.gov/submitJ .  All  comments 
will  become  part  of  this  docket  and  will 
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be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays.  An  electronic 
version  of  this  document  and  all 
documents  entered  into  this  docket  is 
available  on  the  World  Wide  Web  at 
http://dms.dot  fiov 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration.  MAR-830  Room  7201. 
400  Seventh  Street.  SW..  Washington. 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  INTEGRITY  is: 

Intended  Use:  "Charter  services  near 
Galveston.  Texas,  coastal  waters." 

Geogmphic  Region:  "Texas  Gulf 
Coast." 

Dated:  May  29,  2003. 

Bv  order  of  the  Maritime  Administrator. 
|o«l  C.  Richard, 

Secretary.  Maritime  Administration. 
(FR  I)ti( .  (W-1,1949  Filed  fi-,1-03:  8:45  ami 

BILLING  CODE  4910-S1-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD  2003-15292] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
LADYHAWKE. 


SUMMARY:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L;  107-295.  the  Secretary 
of  Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-15292  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARAD's  regulations  at  46  CFR  part 
388  (68  FR  23084;  April  30.  2003).  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S. -vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels  in  that  business,  a  waiver  will 


not  be  granted.  Comments  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  S  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 
DATES:  Submit  comments  on  or  before 
July  7.  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003-15292. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets.  Room  PL-401 . 
Department  of  Transportation.  400  7th 
St..  SW..  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/ .  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  betw^n  10  a.m. 
and  5  p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays.  An  electronic 
version  of  this  document  and  all 
documents  entered  into  this  docket  is 
available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street,  SW..  Washington. 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  LADYHAWKE  is: 

Intended  Use:  "The  intended  use  of 
the  vessel  is  to  operate  as  a  tour  boat 
offering  tours  in  shallow  waters  where 
other  vessels  cannot  operate.  This  craft 
rides  on  a  cushion  of  air  30  inches 
above  the  surface  producing  no  wake 
and  having  no  negative  impact  on  the 
environment.  Our  intention  is  to  work 
the  craft  on  the  East  Coast  during 
summer  and  then  work  our  way  to 
Florida  when  the  weather  gets  cooler  on 
the  East  Coast." 

Geographic  Region:  "The  geographic 
region  for  the  operation  is  in  the 
following  States;  Florida,  Georgia,  South 
Carolina,  New  York  and  New  England 
States.  I  would  be  providing  tours  in 
areas  not  accessible  by  other 
conventional  boats.  We  presently  have  a 
MARAD  waiver  to  operate  this  craft  in 
waters  from  Miami  to  the  Keys.  Docket 
No.  2002-13047." 

Dated:  May  29.  2003. 

By  order  of  the  Maritime  Administrator. 
Joel  C.  Richard,  * 

Secretary,  Maritime  Administration.' 
(FR  Doc.  03-139,'JO  Filed  6-3-03;  8:45  am] 
BILLIMG  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD  2003-15289] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

agency:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
LEID  BACK. 


SUMMARY:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L.  107-295.  the  Secretary 
of  Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD).  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-15289  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARAD's  regulations  at  46  CFR  part 
388  (68  FR  23084;  April  30,  2003),  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S. -vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels  in  that  business,  a  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 
DATES:  Submit  comments  on  or  before 
July  7.  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003-15289. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation.  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  conunents 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.  dot.gov. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  LEID  BACK  is: 

Intended  Use:  "Private  chartered 
catamaran  sailing  with  em  inter-island 
service  in  the  "Leeward  Oahu" 
geographic  area  of  Hawaii." 

Geographic  Region:  "Coastwise  trade 
in  Hawaii." 

Dated:  May  29.  2003. 

By  order  of  the  Maritime  Adpiinistrator. 
loel  C.  Richard, 

Secretary.  Maritime  Administration. 
[FR  Doc.  03-13953  Filed  6-3-03:  8:45  ami 

BILUNG  CODE  4910-81-^ 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD  2003-15290] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  l^ws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
SECOND  WIND. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383  and  Pub  L.  107-295,  the  Secretary 
of  Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-15290  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action  , 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARAD's  regulations  at  46  CFR  part 
388  (68  FR  23084;  April  30,  2003),  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S. -vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels  in  that  business,  a  waiver  will" 
not  be  granted.  Comments  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 


application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 
DATES:  Submit  comments  on  or  before 
July  7,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003-15290. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
.  FOR  FURTHER  INFORMATION  CONTACT: 
'  Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration.  MAR-830  Room  7201. 
400  Seventh  Street.  SW..  Washington. 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  SECOND  WIND  is: 
Intended  Use:  "Charter  &  day  trips.". 
Geographic  Region:  "Florida.". 

Dated:  May  29,  2003. 

By  order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  03-13952  Filed  6-3-03;  8:45  am) 
BILUNG  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  MC-F-20999] 

National  Express  Corporation — Intra- 
corporate Family  Transaction 
Exemption 

National  Express  Corporation  (NEC),  a 
noncarrier,  has  filed  a  verified  notice  of 
exemption  under  the  Board's  class 
exemption  procedures  at  49  CFR 
1182.9.1  7ije  exempt  transaction 
involves  the  corporate  restructuring  of 
NEC's  student  transportation  division. 


which,  in  addition  to  providing  exempt 
school  bus  services,  also  provides 
charter  passenger  carrier  services  to  the 
publiq.- 

Under  the  transaction.  NEC,  a 
Delaware  corporation  merged  certain 
directly  and  indirectly  controlled  - 
subsidiaries  intq  a  single  Delaware 
limited  partnership,  Durham  School 
Services,  L.P.  (DSSLP),  a  motor 
passenger  carrier.  As  part  of  the 
reorganization,  Durham  Transportation, 
Inc.,  a  California  corporation  (DTI  CA) 
was  re-incorporated  as  Durham 
Transportation.  Inc..  a  Delaware   • 
corporation  (DTI  DE),  through  the 
incorporation  of  DTI  DE  in  Delaware 
and  the  merger  of  DTI  CA  into  DTI  DE. 
NEC  assigned  shares  of  DTI  DE  to 
Durham  Holding  I.  L.L.C.  (Durham 
Holding  I),  a  noncarrier  and  a  limited 
partner  of  DSSLP,  in  exchange  for  the 
sole  membership  interest  in  Durham      ,' 
Holding  I,  and  it  assigned  the  remaining 
shares  of  DTI  DE  to  Durham  Holding  II, 
L.L.C.  (Durham  Holding  II),  a  noncarrier 
and  the  ^neral  manager  of  DSSLP,  in 
exchange  for  the  sole  membership 
interest  in  Durham  Holding  II.  DTI  DE 
was  converted  into  Durham  School 
Services,  L.P.  (DSSLP).  a  Delaware 
limited  partnership  with  Durham 
Holding  I  and  Durham  II  as  its  limited 
and  general  peirtner.  respectively.  NEC 
merged  its  second-tier  subsidiaries. 
Winkels  Transportation  Co..  School 
Services  and  Leasing  of  Massachusetts. 
Inc.,  and  Student  Bus  Services,  Inc.,  into 
its  first  tier  subsidiaries,  Crabtree- 
Harmon  Corporation.  Robinson  Bus 
Services.  Inc..  Educo  Transit  Company, 
Kenneth  E.  Bauman  Bus.  Inc..  School 
Services  and  Leasing,  Inc.,  Helweg  & 
Farmer  Transportation  Co..  Inc..  and 
Stock  Transportation  L.L.C.  All  of  the 
outstanding  shares  of  the  first  tier 
operating  subsidiaries  were  contributed 
to  Newco,  a  newly  formed  Delaware 
corporation.  The  first-tier  operating 
subsidiaries  were  merged  into  Newco 
and  Newco  was  merged  into  DSSLP. 
NEC  retains  ultimate  ownership  and 
control  of  DSSLP  because  DSSLP  is  the 
sole  member  of  Durham  Holding  I  and 
Durham  Holding  II. 

The  transaction  was  consummated  on 
or  about  December  31.  2002. ^ 


'  The  Board  exempted  intra-corporafe  family 
transactions  of  motor  carriers  of  passengers  that  do 
not  result  in  significant  operational  changes, 
adverse  changes  in  service  levels,  or  a  change  in  the 
competitive  balance  with  carriers  outside  the 
corporate  family  in  Class  Exemption  for  Motor 
Passenger  Intra-Corporate  Family  Transactions, 
STB  Finance  Docket  No.  J3685  (STB  served  Feb.  18. 
2000). 


-  The  Board  previously  exempted  the  acquisition 
of  control  of  five  motor  passenger  carriers  by 
National  Express  Group  pIc.JslEC's  parent,  and  NEC 
in  National  Express  Group  pic.  et  al. — Control 
Exemption — School  Se^^•ices  and  Leasing.  Inc..  et 
al..  STB  Docket  No.  MC-F-20968  (STB  ser\'ed  Aug. 
28.  2000). 

^  NEC  states  that  it  completed  the  transaction 
without  the  benefit  of  transportation  counsel.  Upon 
learning  that  the  transaction  is  subject  to  the 
Board's  jurisdiction.  NBC  consulted  with  and 

Continued 
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According  to  NEC,  the  transaction 
will  provide  for  certain  financial, 
operational  and  other  efficiencies.  As  a 
result  of  the  reorganization,  NEC  states 
that  it  will  be  able  to  maximize  the 
value  of  each  of  the  business  segments, 
position  the  business  segments  for 
strategic  alliances  and/or  growth,  and 
protect  intellectual  property  assets.  NEC 
also  states  that  the  reorganization  will 
simplify  accounting  and  accountability 
for  revenue,  expenses,  and  profits  of  the 
operations. 

This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  from  prior  review  and 
approval  under  49  CFR  1182.9.  NEC 
states  that  the  transaction  will  not  result 
in  adverse  changes  in  service  levels, 
significant  operational  changes,  or  a 
change  in  the  competitive  balance  with 
carriers  outside  the  corporate  family. 
NEC  also  states  that,  because  it  directly 
or  indirectly  holds  all  of  the  stock  of  the 
affected  entities,  no  agreement  or 
contract  was  entered  into,  except  for  the 
corporate  documentation  and  Hlings 
required  to  implement  the 
reorganization.  NEC  further  states  that 
there  will  be  no  effect  upon  employees 
because  all  of  them  will  be  retained. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  Board  shall 
summarily  revoke  the  exemption  and 
require  divestiture.  Petitions  to  revoke 
the  exemption  under  49  U.S.C.  13541(d) 
may  be  filed  at  any  time.  See  49  CFR 
1182.9(c). 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Docket  No. 
MC-F-20999,  must  be  filed  with  the 
Surface  Transportation  Board.  1925  K 
Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Thomas  W. 
Wilcox,  Thompson  Mine  LLP,  1920  N 
Street.  NW.,  Suite  800,  Washington,  DC 
20036. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
www.stb.dot.gov. 

Detided:  May  23.  2003. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

|FR  Doc.  0,3-13674  Filed  6-3-03:  8:45  am] 
WUJNO  COM  WIS-OO-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Docket  No.  AB-6  (Sub-No.  404X)] 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company — Abandonment 
Exemption — in  Webster  County,  NE 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF)  has  filed  a 
notice  of  exemption  under  49  CFR  1152 
Subpart  F — Exempt  Abandonments  to 
abandon  an  approximately  9.28-mile 
line  of  railroad  between  BNSF  milepost 
87.02,  near  Blue  Hill,  and  milepost    • 
96.30,  near  Bladen,  in  Webster  County, 
NE.  The  line  traverses  United  States 
Postal  Service  Zip  Codes  68928  and 
68930. 

BNSF  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted  over  other  lines; 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  state 
or  local  government  entily  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Surface  Transportation  Board 
(Board)  or  with  any  U.S.  District  Court 
or  has  been  decided  in  favor  of 
complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 

1105.7  (environmental  reports),  49  CFR 

1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication)  and  49 
CFR  1105.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  July  4,  2003,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues, 1  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 


retained  counsel  and  then  filed  this  notice  of 
exemption. 


'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
hy  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  (SEA)  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  Srre  Exemption  of  Out- 
of-Service  Rail  Lines.  5  l.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 


1152.27(c)(2),2  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  must  be 
filed  by  June  16,  2003.  Petitions  to 
reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.  28  must 
be  filed  by  June  24,  2003,  with:  Surface 
Transportation  Board,  1925  K  Street, 
NW.,  Washington,  DC  20423-0001. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  the  applicant's 
representative:  Michael  Smith,  Freeborn 
&  Peters,  311  S.  Wacker  Dr.,  Suite  3000. 
Chicago,  IL  60606-6677. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

BNSF  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources. 
SEA  will  issue  an  environmental 
assessment  (EA)  by  June  9,  2003. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500, 
Surface  'Transportation  Board, 
Washington.  D.C.  20423-0001)  or  by 
calling  SEA.  at  (202)  565-1552. 
[Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339.1  Comments  on 
envirbnmental  jmd  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  BNSF  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
BNSF's  filing  of  a  notice  of 
consummation  by  June  4,  2004,  a^d 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 

www.stbjlot.gov. 

r- 
Decided:  May  22.  2003. 

By  the  Board.  David  M.  Konschnik, 

Director.  Office  of  Proceedings. 

Vernon  A  Williams. 

Secretary. 

|FR  Doc.  03-13538  Filed  6-3-03:  8:45  am] 

BIUJNG  CODE  4915-00-^ 


'  Each  OFA  must  be  accompanied  by  the  filing 
fee,  which  currently  is  set  at  SI, 100.  See  49  CFR 
1102.2(0(25). 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Privacy  Act  of  1974,  as  Amended; 
System  of  Records 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  new  privacy 
act  system  of  records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974? 
as  amended,  5  U.S.C.  552a,  the 
Department  of  the  Treasury,  Internal 
Revenue  Service,  gives  notice  of  a 
proposed  new  system  of  records  entitled 
"Treasury/IRS  22.012— Health  Coverage 
Tax  Credit  Program  Records." 
DATES:  Comments  must  be  received  no 
later  than  July  7,  2003.  This  new  system 
of  records  will  be  effective  July  14, 
2003,  unless  the  IRS  receives  comments, 
which  would  result  in  a  contrary 
determination. 


cooperation  with  the  Department  of  the 
Treasury.  It  is  anticipated  that  a  broad 
range  of  HCTC  information  and  services 
will  be  provided  by  the  IRS"  contractor 
at  the  Customer  Contact  Center  located 
in  Waterloo,  lA.  HCTC  financial  and 
accounting  operations  will  be  performed 
by  the  IRS"  contractor  at  the  HCTC 
Delivery  Center  located  in  Houston,  TX. 

The  new  system  of  records- report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act,  has  been  submitted  to  the 
Committee  on  Government  Reform  of 
the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget,  pursuant  to 
Appendix  I  to  OMB  Circular  A-130, 
"Federal  Agency  Responsibilities  for 
Maintaining  Records  About 
Individuals,"  dated  November  30,  2000. 

The  proposed  new  system  of  records 
entitled  "Treasury/IRS  22.012— Health 
Coverage  Tax  Credit  Program  Records," 
is  published  in  its  entirety  below. 


Dated:  May  29,  2003. 

W.  Earl  Wright  Jr., 

Qhief  Management  and  Administrative 
Programs  Officer. 


ADDRESSES:  Comments  should  be  sent  to 

the  Office  of  Governmental  Liaison  and 

Disclosure,  Internal  Revenue  Service, 

1111  Constitution  Avenue,  NW., 

Washington,  DC  20224.  Comments  will       Treasury/IRS  22.012 

be  made  available  for  inspection  and 

copying  upon  request  in  the  Freedom  of 

Information  Reading  Room  (1621),  at  the 

above  address. 


SYSTEM  NAME: 

Health  Coverage  Tax  Credit  Program 
Records-Treasury/IRS . 


FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Reniker,  HCTC  Program  Manager,  Union 
Center  Plaza  (CNN  Building)  820  First 
Street,  NE.,  Washington,  DC,  (202)  962- 
0540  (not  a  toll  free  number). 
SUPPLEMENTARY  INFORMA'HON:  This 
system  of  records  is  for  implementation 
of  health  coverage  tax  credit  provisions 
of  sections  201  and  202  of  PublidLaw 
107-210,  Trade  Act  of  2002.  The 
proposed  system  will  allow  the  IRS  to 
administer  the  health  care  credit 
provisions  of  Public  Law  107-210. 

The  Health  Coverage  Tax  Credit 
(HCTC)  is  a  federal  tax  credit  that  equals 
65  percent  of  the  premium  paid  by 
eligible  individuals  for  "qualified" 
health  coverage.  Sections  201  and  202  of 
The  Trade  Act  of  2002  created  the  credit 
to  help  pay  for  private  health  coverage 
for  two  categories  of  persons:  (1) 
Displaced  workers  certified  to  receive 
certain  Trade  Adjustment  Assistance 
(TAA)  benefits  and  (2)  individuals 
receiving  benefits  from  the  Pension 
Benefit  Guaranty  Corporation  (PBGC). 
The  HCTC  can  also  be  used  to  help 
purchase  health  coverage  for  an  eligible 
individual's  spouse  and  family  members, 
that  can  be  claimed  on  the  individual's 
tax  return  as  dependents. 

The  IRS  is  responsible  for 
administering  the  HCTC  program  in 


SYSTEM  location: 

(1)  IRS  Martinsburg  Computing  Center 
(MCC)  in  Martinsburg,  WV;  (2) 
Production  System  located  in  Sterling, 
VA;  (3)  Customer  Contact  Center  located 
in  Waterloo,  LA;  (4)  HCTC  Delivery 
Center  located  in  Houston,  TX;  (5) 
HCTC  Program  Office  in  Washington 
DC. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  apply  for,  and  are 
eligible  for  the  credit. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  required  to  administer  the 
Health  Coverage  Tax  Credit  program. 

AUTHORrrr  for  maintenance  of  the  system: 
Sections  201  and  202  of  Public  Law 
107-210,  The  Trade  Act  of  2002, 
codified  at  26  U.S.C.  35,  6103(1)(18)  and 
7527,  Credit  for  Health  Insurance  Cost 
of  Eligible  Individuals,  and  the 
Department  of  the  Treasury,  under  Title 
II.  grants  authority  for  maintenance  of 
the  HCTC  system. 

PURPOSE(S): 

The  purpose  is  to  administer  the 
health  care  credit  provisions  of  sections 
201  and  202  of  Public  Law  107-210. 
Trade  Act  of  2002.  The  program  assists 


in  the  payment  for  private  health 
coverage  for  displaced  workers  certified 
to  receive  certain  Trade  Adjustment 
Assistance  (TAA)  benefits,  and  for 
individuals  receiving  benefits  from  the 
Pension  Benefit  Guaranty  Corporation 
(PBGC)  and  their  qualifying  family 
members. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  may  only  be  disclosed  as 
provided  by  26  U.S.C.  6103. 

POUOES  AND  PRACTKES  FOR  STORING, 
RETRIEVMG,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  m  THE  SYSTEM: 

STORAGE: 

Paper,  electronic  and  magnetic  media. 

retrievabiuty: 

By  name,  taxpayer  identification 
number,  health  care  insurance  policy 
number. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  for  by  the  Manager's 
Security  Handbook,  IRM  1.16  and  the 
Automated  Information  System  Security 
Handbook,  IRM  25.10.2. 

RETENTION  AND  DISPOSAL: 

Record  retention  will  be  established 
in  accordance  with  the  National 
Archives  and  Records  Administration 
Regulations  Part  1228,  Subpart  B- 
Scheduling  Records. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

HCTC  Program  Manager,  Union 
Center  Plaza  (CNN  Building),  820  First 
Street,  NE.,  Washington,  DC,  (202)  962- 
0540  (not  a  toll  free  number). 

NOTIFICATION  PROCEDURE: 

Individuals  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C.  appendix 
B.  Inquiries  should  be  addressed  to  the 
system  manager  address  listed  above. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  or  seeking  to  contest  its 
contents,  may  inquire  in  accordance 
with  instructions  appearing  at  31  CFR 
part  1.  subpart  C,  appendix  B.  Inquiries 
should  be  addressed  to  the  system 
manager  address  listed  above. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Individuals  Eligible  under  HCTC 
program;  Internal  Revenue  Service 
Taxpayer  Account  Information;  Health 
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Coverage  Providers;  Department  of 
Labor;  Pension  Benefit  Guaranty 
Corporation;  State  workforce  agencies. 


and  the  Department  of  Health  and 
Human  Services. 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  03-14006  Filed  6-3-03;  8:45  am) 
BiLUNG  CODE  4«30-01-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Parts  412  and  413 


[CMS-1470-P] 


RIN  0938-AL89 


Medicare  Program;  Proposed  Changes 
to  the  Hospitai  Inpatient  Prospective 
Payment  Systems  and  Fiscal  Year  2004 
Rates 

Correction 

In  proposed  rule  document  03-11966 
beginning  on  page  27154  in  the  issue  of 
Monday,  May  19,  2003,  make  the 
following  correction: 


On  page  27154,  in  the  first  column, 
under  DATES,  in  the  last  line  "July  18, 
2003"  should  read  "July  15,  2003"; 

[FR  Doc.  C3-11966  Filed  6-3-03;  8:45  am] 
BILUNG  CODE  1S05-01-D 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-15077;  Airspace 
Docket  No.  03-ACE-45] 

Modification  of  Class  E  Airspace;    . 
Pocahontas,  lA 

Correction 

In  rule  document  03-13047  beginning 
on  page  28121  in  the  issue  of  Friday, 
May  23,  2003,  make  the  following 
corrections: 

1.  On  page  28121,  in  the  second 
column,  in  the  first  paragraph,  in  the 
second  line,  after  the  word  "revealed" 
add  "discrepancies  in  the  Pocahontas 
Municipal  Airport  airport  reference 
point  used  in  the  legal". 

2.  On  the  same  page,  in  the  same 
column,  under  the  SUPPLEMENTARY 
INFORMATION  heading,  in  the  11th 
line,  after  the  word  "revised"  add 


"Pocahontas  Municipal  Airport  airport 
reference  point  and  brings  the  legal 
description  of  the". 

[FR  Doc.  C3-13047  Filed  6-3-03;  8:45  am) 

BiLUNG  CODE  1505-01-D 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-2003-15078;  Airspace 
Docket  No.  03-ACE-46] 

Modification  of  Class  E  Airspace;  Red 
Oak,  lA 

Correction 

In  rule  document  03-13045  begiiming 
on  page  28123  in  the  issue  of  Friday, 
May  23,  2003,  make  the  following 
correction: 

On  page  28123,  in  the  third  column, 
under  the  SUMMARY  heading,  in  the 
seventh  line,  after  the  word  "area."  add 
the  sentence  "This  action  corrects  the 
discrepancies  by  modifying  the  Red 
Oak,  lA  Class  E  airspace  area.". 

[FR  Doc.  C3-13045  Filed  6t3-03;  8:45  am) 

BILLING  CODE  1505-01-O 


Wednesday, 
June  4,  2003 


Part  n 

Department  of 
Agriculture 

Forest  Service 

36  CFR  Part  215 

Notice,  Comment,  and  Appeal  Procedures 
for  National  Forest  System  Projects  and 
Activities;  Final  Rule 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
36  CFR  Part  215 

RIN  0596-AB89 

Notice,  Comment,  and  Appeal 
Procedures  for  National  Forest  System 
Projects  and  Activities 

AGENCY:  Forest  Service,  USDA. 
action:  Final  rule. 


SUMMARY:  This  Hnal  rule  revises  the 
notice,  comment,  and  appeal  procedures 
for  projects  and  activities  implementing 
land  and  resource  management  plans  on 
National  Forest  System  lands.  The  final 
rule  changes  the  procedures  in  the 
current  rule  to  clarify  and  reduce  the 
complexity  of  certain  provisions,  to 
improve  efficiency  of  processing 
appeals,  to  encourage  early  and  effective 
public  participation  in  the 
environmental  analysis  of  projects  and 
activities,  and  to  ensure  consistency 
with  the  provisions  of  the  statutory 
authority.  Changes  address  emergency 
situations;  notice  and  comment 
procedures  and  time  periods; 
substantive  comments;  who  may  appeal; 
Deciding  Officers;  content  of  an  appeal; 
and  the  formal  disposition  process. 

EFFECTIVE  DATE:  This  rule  is  effective 
June  4,  2003,  except  for  those  provisions 
concerning  electronic  comments  and 
electronic  appeals  at  36  CFR 
215.5(b)(vi-vii),  215.6(a)(4)(iii). 
215.7(b)(2)(i)  and  (iii).  and  215.15(c)(1) 
and  (3).  which  are  effective  |uly  7,  2003. 
>   .  FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Segovia,  Assistant  Director  for 
Appeals  and  Litigation,  Ecosystem 
Management  Coordination,  telephone 
(202) 205-1066. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Forest  Service  is  responsible  for  ' 
managing  192  million  acres  in  National 
Forests,  National  Grasslands,  and  other 
areas  known  collectively  as  the  National 
Forest  System.  The  Chief  of  the  Forest 
Service,  through  a  line  organization  of 
regional  foresters,  forest  supervisors  and 
district  rangers,  manages  the  surface 
resources  and,  in  some  instances,  the 
subsurface  resources  of  these  lands. 

The  United  States  Department  of 
Agriculture  (Department),  at  its  own 
discretion,  provides  processes  by  which 
persons  or  organizations  may  appeal  or 
object  to  significant  amendment, 
revision,  or  approval  of  a  land  and 
resource  management  plan  (36  CFR  part 
219).  For  plans  prepared  using  the  1982 
"^     planning  regulations,  Appendix  A  to 


§  219.35(b)  provides  the  option  to  select 
the  objection  process  of  §  219.32  or  the 
administrative  appeal  and  review 
procedures  of  part  217  in  effect  prior  to 
November  9,  2000  (see  36  CFR  parts  200 
to  299,  Revised  as  of  July  1,  2000).  A 
separate  process  for  notice,  comment, 
and  appeal  of  National  Forest  System 
projects  and  activities  was  mandated  by 
section  322  of  Interior  and  Related 
Agencies  Appropriation  Act  of  Fiscal 
Year  1993  (Pub.  L.  102-381,  106  Stat. 
1419)  (hereinafter  "Appeals  Reform 
Act"  (ARA)),  with  implementing 
regulations  promulgated  on  November 
4,  1993  at  36  CFR  part  215  (58  FR 
58904). 

On  December  18.  2002,  the  Forest 
Service  published  a  proposal  to  amend 
the  rule  at  36  CFR  part  215  (67  FR 
77451).  A  60-day  comment  period  was 
provided.  In  addition,  the  Forest  Service 
gave  direct  notice  of  the  proposed 
amendment  and  invited  comment  from 
more  than  150  national  organizations 
and  Federal  agencies.  Approximately 
25,000  comment  letters  were  received 
from  individuals:  representatives  of 
Federal,  State,  and  local  government 
agencies;  environmental  groups;  Indian 
tribes;  professional  associations;  and 
both  commodity  and  non-commodity 
industry  groups.  The  responses  were 
form  letters  as  well  as  unique  individual 
letters,  some  sent  electronically  and 
others  mailed  hard  copy.  All 
suggestions  and  comments  have  been 
reviewed  and  considered  in  preparation 
of  this  Hnal  rule. 

General  Comments 

Comments  were  received  from  those 
who  favored  and  those  who  disagreed 
with  the  same  proposed  changes, 
addressing  many  of  the  same  issues 
from  opposing  viewpoints.  Many 
requests  for  clarifications  were  received 
as  well  as  numerous  suggestions  for 
additional  changes. 

Those  who  generally  supported  the 
proposed  rule  changes  stated  that  the 
changes  would  improve  procedural 
effectiveness  and  efficiency,  reduce  the 
abuse  of  the  appeals  process,  and 
improve  forest  health. 

Those  who  generally  opposed  the 
proposed  rule  changes  contended  that 
the  changes  would  reduce  a  citizen's 
right  to  participate  in  the  project 
planning  process,  might  result  in 
increased  litigation,  and  would  decrease 
forest  health. 

Comments  were  received  on  nearly 
every  section  asserting  that  various 
portions  of  the  proposed  rule  were  in 
violation  of  the  Appeals  Reform  Act 
(ARA).  Rather  than  answer  each  ARA 
violation  assertion  individually,  the 
Department  is  choosing  to  respond 


generally.  The  Department  does  not 
believe  that  any  provision,  requirement, 
section,  or  paragraph  is  in  violation  of 
the  ARA.  The  Department  has  carried 
out  the  intent  of  Congress  with  this  rule 
and  the  changes  in  the  Hnal  rule  reflect 
that  intent.  The  preamble  to  the 
proposed  rule  (67  FR  77451,  December 
18,  2002)  contains  an  extensive 
discussion  of  the  ARA  and  the  response 
to  the  ARA  provisions  in  the 
development  of  the  1993  rule  (58  FR 
58904,  November  4,  1993)  and  the 
changes  proposed  to  the  rule  in  2002. 

Native  American  tribes  commented 
on  almost  every  aspect  of  the  proposed 
rule.  The  tribes  expressed  a  general 
concern  that  the  proposed  rule  failed  to 
recognize  particular  rights  granted 
luider  various  statutes,  treaties,  and 
other  legal  instruments.  They  believed 
that  tribal  participation  in  many  Forest 
Service  decisions  would  be  greatly 
reduced  by  the  proposed  changes,  and 
that  consultation  is  required  to  negotiate 
a  process  for  harmonizing  the  proposed 
rule  with  their  concerns.  Because  the 
concerns  expressed  were  primarily 
general  in  nature,  the  Department  is 
responding  generally,  rather  than 
including  a  response  in  every  section. 
Native  Americans  have  a  special  and 
unique  legal  and  political  relationship 
with  the  United  States  government, 
including  the  Department  of  Agriculture 
and  the  Forest  Service.  Tribal 
govenunents  are  sovereign  governments 
that  are  separate  and  distinct  from  other 
governmental  entities.  In  addition,  land 
and  resources  hold  a  special  and  unique 
meaning  in  the  spiritual  and  everyday 
lives  of  many  Native  Americans. 
National  Forest  System  lands  contain 
many  traditional,  historic,  and 
contemporary 'use  areas  of  critical 
importance  to  Native  Americans.  Tribal 
cultural  practices  occur  commonly  on 
National  Forest  System  lands.  Thus,  it  is 
critical  that  the  Forest  Service  respect 
and  work  with  all  tribes  in  a 
Govemment-to-Govemment 
relationship  during  project  planning 
and  engage  in  consultation  regarding 
Government  actions  affecting  tribal 
rights  and  interests,  consistent  with 
Government  policy.  However,  the 
Department  does  not  believe  it  is        , 
appropriate  to  include  special 
provisions  relating  to  tribes  in  the  final 
rule. 

After  publication  of  the  proposed 
rule,  the  Department  became  aware  of 
an  inconsistency  with  the  use  of  the 
terms  "substantive  comment"  and 
"comment."  Respondents  noted  this 
inconsistency  also.  Throughout  the  final 
rule,  only  the  phrase  "substantive 
comment(s)"  is  used,  as  defined  at 
§215.2. 
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Section-by-Section  Comments 

The  following  discusses  and  responds 
to  the  public  conunents  on  the  proposed 
changes  to  36  CFR  part  215  received 


during  the  Department's  60-day 
comment  period.  It  also  discusses 
differences  between  the  proposed  rule 
and  the  final-rule  and  why  those 
changes  were  made.  The  final  rule  has 


been  reorganized.  As  a  result,  some 
sections  have  new  titles  and/or  a  new 
designation  as  shown  in  the  table  below: 


BILUNG  CODE  3410-11-P 


Proposed  section  number  and  title 


Final  section  number  and  title 


§215.1  Purpose  and  scope 


§215.1  Purpose  and  scope 


§215.2  Definitions 


§215.2  Definitions 


§215.3  Proposed  actions  subject  to  legal  notice 
and  opportunity  to  comment 


§215.3  Proposed  actions  subject  to  legal 
notice  and  opportunity  to  comment 


§215.4  Proposed  actions  not  subject  to  legal 
notice  and  opportunity  to  comment 


§215.5  Legal  notice  of  proposed  action  and 
opportunity  to  comment 


§215.4  Proposed  actions  not  subject  to  legal 
notice  and  opportunity  to  comment 


§215.5  Legal  notice  of  proposed  actions 


§215.6  Consideration  of  comments 


§215.7  Legal  notice  of  decision 


§215.6  Comments  on  proposed  actions 


§215.7  Legal  notice  of  decision 


§215.8  Appeal  Deciding  Officer 


§215.8  Decision  implementation 


§215.9  Decision  implementation 


§215.9  Emergency  situations 


§215.10  Emergency  situations 


§215.10  Decisions  subject  to  appeal 


§215.1 1  Decisions  subject  to  appeal 


§215.11  Decisions  and  actions  not  subject  to 
appeal 


§215.12  Decisions  and  actions  not  subject 
to  appeal 


§215.12  Who  may  appeal 


§215.13  Where  to  file  appeals 


§215.13  Who  may  appeal 


§215. 14  Appeal  time  periods  and  process 


[incorporated  in  §215.8] 


[redesignated  at  §215.1 5] 


§215.15  Appeal  content 


§215.14  Appeal  content 


§215.15  Appeal  time  periods  and  process 


§215.16  Dismissal  of  appeal  without  review 


§215.16  Dismissal  of  appeal  without  review 


§215.17  Informal  disposition 


§215.17  Informal  disposition 


§215.18  Formal  review  and  disposition 
procedures 


§215.18  Formal  review  and  disposition 
procedures 


§215.19  Appeal  Deciding  Officer's  authority 


§215.20  Appeal  Reviewing  Officer's 
responsibilities 


[redesignated  at  §215.8] 


§215.19  Appeal  Reviewing  Officer 


§2 1 5.2 1  Secretary's  authority 


§215.20  Secretary's  authority 


§215.22  Judicial  proceedings 


§215.21  Judicial  proceedings 


§215.23  AppHcability  and  effective  date 


§215.24  Information  collection  requirements 


§2 1 5.22  Applicability  and  effective  date 


[removed] 


BILUNG  CODE  3410-11-C    < 

Proposed  section  215.1  discussed  the 
purpose  and  scope  of  the  rule. 

Comment.  Some  of  the  respondents 
believed  that  the  purpose  should 
include  a  reference  to  the  public  law  or 
statute  that  established  the  requirement 
for  the  rule;  others  wanted  to  know 
which  phase  of  public  comment  was 
affected  by  this  rule;  and  some 
wondered  what  scope  of  activities  were 


covered,  specifically  activities 
concerning  special  uses. 

Response.  Every  rule  is  required  to 
cite  its  authority.  The  Authority  citation 
(including  the  U.S.  Code,  public  law, 
^d  statute)  for  this  rule  follows  the 
table  of  contents  and  precedes  §  215.1. 

The  30-day  comment  period  provided 
for  proposed  actions  documented  in  an 
enviroimientar  assessment  (EA)  is  not  a 
"phase  of  public  comment"  pursuant  to 
the  National  Environmental  Policy  Act 


(NEPA).  It  is  a  separate  action  mandated 
by  the  Appeals  Reform  Act  (ARA).  In 
the  case  of  proposed  actions 
documented  in  a  draft  environmental 
impact  statement  (EIS),  the 
requirements  of  the  ARA  for  notice  and 
comment  utilize  existing  procedures  in 
NEPA's  implementing  regulations  at  40 
CFR  parts  1503  and  1506.10  and  agency 
policy  in  Forest  Service  Handbook 
(FSH)  1909.15. 


33584  Federal  Register /Vol.  68,  No.  107/ Wednesday.  June  4,  2003 /Rules  and  Regulations 


In  response  to  confusion  about  the 
scope  of  activities  covered,  specifically 
activities  affecting  special  uses,  the  Bnal 
rule  clarifies  in  §215.1(b]  that  decisions 
which  affect  an  authorized  use  or 
occupancy  of  National  Forest  System 
lands  are  subject  to  appeal  procedures 
in  either  part  215  or  part  251.  subpart 
C,  but  not  both.  Also,  in  response  to 
public  comment,  the  final  rule  removes 
the  issue  preclusion  language  from 
paragraph  (b);  the  proposed  rule  at 
§§215.1  and  215.15  would  have  limited 
appeals  to  those  issues  raised  during  the 
comment  period.  The  reason  for  this 
change  is  discussed  further  under 
§215.15  below. 

Proposed  section  215.2  clarified  and 
revised  definitions  for  specific  terms 
used  in  the  proposed  rule.  The  proposed 
revision  added  six  new  definitions, 
removed  three  definitions,  and  revised 
and  updated  several  other  definitions 
from  the  1993  rule. 

Comment.  Several  comments  were 
received  regarding  both  the  proposed 
changes  and  definitions  without 
proposed  changes.  One  definition  that 
generated  a  number  of  comments,  both 
supporting  and  disagreeing  with  the 
change,  was  emergency  situation.  Those 
supporting  the  proposed  definition 
believe  that  the  threat  of  substantial 
economic  loss  to  adjacent  communities 
and  property  owners,  as  well  as  the  loss 
of  resource  value,  should  be  factored 
into  an  emergency  situation 
determination.  Some  of  those 
commenting  believed  that  it  minimized 
the  economic  burden  "shouldered  by 
local  communities"  that  "results  from 
delayed  decisions."  Those  disagreeing 
with  the  proprosed  definition  were 
unhappy  that  the  definition  had  been 
broadened  to  include  substantial  loss  of 
economic  value  as  a  factor  in 
determining  emergency  situations.  They 
believe  this  change  places  economic 
interests  above  environmental  and 
social  concerns.  Others  said  that  it 
would  lead  to  increased  logging  because 
the  definition  has  been  broadened  to  the 
point  that  almost  any  timber  sale  would 
fit  the  new  definition.  Others  believe 
that  the  new  definition  was  arbitrary 
and  capricious,  and  that  it  violated  the 
ARA.  Some  respondents  wanted  the 
reference  "to  the  Government"  omitted 
because  potential  economic  losses  to 
anyone  should  be  considered.  Others 
wanted  the  definition  to  apply  to 
county-  or  State-declared  emergencies 
because  such  actions  are  aligned  with 
the  Department  philosophy  of 
cooperation,  consideration,  and 
collaboration  with  local  governments. 

Response.  The  ARA  does  not  provide 
a  statutory  definition  for  emergencies 
nor  does  it  specify  particular  criteria  for 


making  such  determinations.  The 
definition  in  the  1993  rule  attempted  to 
provide  the  necessary  guidance. 
Experience  has  shown  there  is  a  need 
for  refinement  and  clarification  because 
of  the  belief  by  some  that  emergencies 
were  limited  to  those  situations 
included  as  examples.  The  result  has 
sometimes  been  additional  taxpayer  cost 
when  timber  could  not  be  sold,  but  was 
still  in  need  of  removal  for  fuel 
reduction.  Fire-impacted  forest 
ecosystems  and  damaged  watersheds 
impose  a  variety  of  environmental  and 
economic  costs  to  communities, 
particularly  when  immediate  action  is 
not  taken.  These  implementation  delays 
often  result  in  lost  opportunities  for  the 
Department  to  address  resource 
problems  in  an  environmentally  sound 
and  fiscally  responsible  manner.  The 
Department  believes  the  intent  of  an 
emergency  situation  determination  is  to 
allow  immediate  implementation  of  all 
or  part  of  a  proposed  action  when 
necessary  to  remedy  these  problems. 

Comment.  In  addition  to  comments 
related  to  emergencies  discussed  above, 
one  commenter  suggested  changing  the 
definition  of  the  Appeal  Deciding 
Officer  to  specify  that  the  Appeal 
Deciding  Officer  is  only  one  level  above 
the  "decisionmaking  officer's" 
(Responsible  Official)  position. 

Response.  After  careful  consideration, 
the  Department  concurs.  The 
Department  believes  that  it  is 
appropriate  that  the  position  deciding 
an  appeal  should  be  at  the  field  level. 
The  final  rule  reflects  this  change.  A 
corresponding  change  is  made  in  §  215.8 
Appeal  Deciding  Officer. 

Comment.  Other  commenters  believed 
there  was  a  need  for  both  further 
clarification  and  new  definitions. 

Response.  The  final  rule  adds  10  new 
definitions  that  did  not  appear  in  the 
1993  rule.  The  final  rule  also  revises  13 
definitions,  removes  4  definitions,  and 
leaves  4  definitions  unchanged  from  the 
1993  rule.  The  Department  believes 
these  changes  will  help  clarify  the 
requirements  and  intent  of  the  rule. 

The  10  new  definitions  are:  Address, 
Appeal  disposition.  Emergency 
situation.  Lead  appellant.  Name, 
National  Forest  System  land, 
Newspaper(s)  of  record.  Projects  and 
activities  implementing  a  land  and 
resource  management  plan.  Substantive 
comments,  and  Transmittal  letter. 

The  13  revised  definitions  are: 
Appeal,  Appeal  Deciding  Officer, 
Appeal  period.  Appeal  record.  Appeal 
Reviewing  Officer,  Appellant, 
Categorically  excluded  (CE),  Comment 
period,  Decision  documentation, 
Environmental  Assessment  (EA),  Forest 


Service  line  officer.  Proposed  action, 
and  Responsible  Official. 

The  4  removed  definitions  are: 
Decision  document.  Decision  Memo, 
Interested  party,  and  Proposed  timber 
harvest  categorically  excluded  from 
documentation  under  Forest  Service 
Handbook  1909.12,  section  31.2, 
paragraph  4. 

The  4  unchanged  definitions  are: 
Decision  Notice  (DN),  Environmental 
Impact  Statement  (EIS),  Finding  of  No 
Significant  Impact  (FONSI),  and  Record 
of  Decision  (ROD). 

Proposed  section  215.3  discussed 
projects  and  activities  subject  to  legal 
notice  and  opportunity  to  comment. 

Comment.  Respondents  questioned 
the  term  "nonsignificant  amendment  to 
a  land  and  resource  management  plan"  ' 
(part  219)  and  whether  "private  party 
actions"  are  subject  to  this  part. 

Response.  The  term  "nonsignificant 
amendment  to  a  land  and  resource 
management  plan"  is  a  term  used  in  the 
Department's  1982  implementing 
regulation  at  part  219  for  the  National 
Forest  Management  Act  (as  discussed  in 
the  Background  section).  Any  proposed 
action  implementing  a  land  and 
resource  management  plan  and  resulting 
in  a  Decision  Notice  (DN)  or  Record  of 
Decision  (ROD)  is  subject  to  part  215, 
including  those  referred  to  by 
respondents  as  "private  party  actions" 
and  "private  projects,"  assuming  that 
the  respondents  were  referring  to 
special  use  authorizations. 

Proposed  section  215.4  revised 
current  regiilatory  text  concerning 
actions  not  subject  to  legal  notice  and 
comment.  The  proposed  rule  redefined 
paragraph  (b)  on  categorical  exclusions 
and  added  paragraph  (d)  addressing 
determinations  by  the  Responsible 
Official  concerning  revision  of  an 
environmental  assessment.  Proposed 
paragraph  (a)  excluded  from  notice  and 
comment  draft  environmental  impact 
statements  (EIS)  because  notice  and 
comment  procedures  are  provided 
pursuant  to  CEQ's  regulations  at  40  CFR 
parts  1500-1508. 

Comment.  Those  commenting 
believed  that  the  rule  should  state  that 
these  documents  are  subject  to  notice 
and  comment  but  clarify  that  it  may  be 
a  different  mechanism. 

Response.  After  review  of  the 
comments,  the  Department  concurs  that 
it  may  be  confusing  to  say  that  draft 
EISs  are  excluded  from  notice  and 
comment.  In  the  final  rule,  proposed 
paragraph  (a)  is  now  §  215.3(b)  and  the 
remaining  paragraphs  in  §  215.4  are 
redesignated  accordingly. 

Comment.  Respondents  requested  . 
clarity  or  questioned  all  of  the  actions 
not  subject  to  legal  notice  and  comment. 
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Proposed  paragraph  (b),  which 
discussed  proposed  actions 
categorically  excluded  from 
documentation  in  an  environmental 
assessment  (EA)  or  environmental 
impact  statement  (EIS),  generated  the 
majority  of  the  comments  related  to  this 
section.  Respondents  supportive  of  this 
provision  felt  it  was  consistent  with  the 
intent  and  purpose  of  the  ARA.  Those 
opposed  raised  a  variety  of  concerns, 
including  their  belief  that  categorical 
exclusions  not  being  subject  to  this  part 
would  increase  litigation,  exempt  a 
majority  of  projects  from  comment,  and 
preclude  proper  analysis. 

Some  questioned  specifically  why 
Categorical  Exclusion  4,  Timber 
Harvest,  is  no  longer  included  in  this 
section. 

Response.  While  respondents 
questioned  all  of  the  actions  not  subject 
to  legal  notice  and  comment,  it  should 
be  noted  that  only  one  is  new;  the 
remainder  have  been  in  place  since  the 
rule  was  promulgated  in  1993  (58  FR 
58904).  Regarding  categorical  exclusions 
(paragraph  (b)).  Congress  did  not 
express  a  specific  intent  regarding 
where  the  "line  should  be  drawn" 
regarding  which  activities  would  be 
subject  to  notice,  comment,  and  appeal. 
While  both  agency  policy  in  FSH 
1909.15  and  regulations  at  40  CFR 
1508.4  made  provision  for  public 
involvement  in  categorically  excluded 
actions  for  many  years  prior  to  passage 
of  the  ARA,  Congress  knew  that  not 
every  decision  of  the  Forest  Service  was 
subject  to  appeal  before  they  passed  the 
ARA.  There  was  no  indication  in  the 
ARA  that  Congress  intended  to  extend 
the  notice,  comment,  and  appeal 
requirements  to  all  classes  of 
categorically  excluded  activities.  This 
was  a  determination  left  to  the 
discretion  and  judgment  of  the 
Secretary.  It  is  evident  in  the  language 
of  the  ARA  that  Congress  granted  the 
Secretary  authority  to  establish  a 
flexible  process  through  rulemaking. 
The  Department  believes  that  Congress 
used  the  phrase  "proposed  actions  of 
the  Forest  Service  concerning  projects 
and  activities  implementing  land  and 
resource  management  plans"  to 
delineate  between  administrative 
appeals  of  forest  plans  and  project  level 
decisions,  rather  than  define  a 
comprehensive  or  precise  set  of 
activities.  Congress  could,  of  coiuse, 
have  provided  a  specific  definition;  but 
Congress  did  not  do  so.  The  Department 
believes  that  both  the  current  and 
revised  regulations  are  within  the  scope 
of  the  Secretary's  delegated  authority  to 
establish  a  notice,  conunent,  and  appeal 
process  as  set  forth  in  the  ARA.  FurUier. 
this  assumption  is  supported  by  the  fact 


that  during  the  10  years  of 
implementation  of  the  current 
regulations.  Congress  has  not  sought  to 
amend  the  ARA  to  adjust  the  agency's 
implementation. 

It  is  important  to  note  that,  absent  a 
statutory  definition,  the  courts  have 
recognized  that  agencies  are  iree,  indeed 
expected,  to  fill  in  the  gaps  and  that 
such  regulatory  interpretations  are  due 
deference.  Through  the  1993  rulemaking 
process,  the  Secretary  concluded  that 
the  Forest  Service's  categorically 
excluded  activities  were  generally  not  of 
the  sort  for  which  Congress  intended  to 
apply  additional  notice,  comment,  and 
appeal  requirements  given  the  generally 
minor  potential  for  environmental 
effects.  By  their  very  nature,  activities 
that  have  been  categorically  excluded 
generally  have  no  significant 
environmental  effect.  Proposed  actions 
that  are  categorically  excluded  were 
determined  not  to  cross  the  NEPA 
"significance  threshold"  based  on  the 
agency's  experience,  judgment,  and 
analysis  frtim  implementing  similar 
activities  over  many  years.  Therefore, 
they  typically  do  not  include 
preparation  of  extensive  records;  in  fact, 
decision  documents  or  project  files  are 
not  required  by  Forest  Service 
procedures  to  be  maintained  for  many 
categorical  exclusions.  Congressional 
intent  was  to  streamline  the  appeal 
process,  not  entangle  the  agency  in  a 
costly  and  time-consuming  exercise  for 
minor  decisions  by  Forest  Service 
decisionmakers.  While  projects  and 
activities  that  the  Forest  Service 
categorically  excludes  are  not  subject  to 
this  rule,  nothing  in  this  part  exempts 
them  from  NEPA.  Agency  procedures  at 
FSH  1909.15.  Chapter  10.  section  11 
state  that,  "Although  the  Council  on 
Environmental  Quality  (CEQ) 
Regulations  require  scoping  only  for  EIS 
preparation,  the  Forest  Service  has 
broadened  the  concept  to  apply  to  all 
proposed  actions."  The  Department 
believes  that  including  affected  and 
interested  individuals  in  project 
planning  early  in  the  process  is  more 
effective  than  applying  the  additional 
procedures  for  notice,  comment,  and 
appeal  contained  in  this  rule  and  that 
applying  the  provisions  of. this  rule  to 
categorically  excluded  actions  is  neither 
intended  nor  required  by  the  ARA. 
Thus,  proposed  activities  that  are 
categorically  excluded  are  exempt  from 
the  final  rule. 

Regarding  Categorical  Exclusion  4. 
Timber  Harvest,  the  preamble  of  the 
proposed  rule  discussed  Categorical 
Exclusion  4  being  removed  because  the 
Forest  Service  no  longer  used  a  timber 
harvest  categorical  exclusion  of  that 
nature.  That  situation  remains  true. 


However,  subsequent  to  publication  of 
the  proposed  revision  to  peirt  215,  the 
Forest  Service  published  proposals  for 
new  categoricaf  exclusions  for  limited 
timber  harvest  (67  FR  1026.  January  8. 
2003)  and  for  fire  management  activities 
(67  FR  77038,  December  16.  2002).  K  is 
important  to  note  that  the  proposed 
categorical  exclusions  are  not  of  the 
same  nature  and  not  intended  to  replace 
the  former  Categorical  Exclusion  4. 
These  new  categorical  exclusions  are 
limited  by  size  and  application  and  are 
more  specific  about  the  types  of  harvest 
methods  when  compared  to  the  Forest 
Service's  former  Categorical  Exclusion 
4.  The  proposed  categorical  exclusions 
are,  therefore,  much  more  limited  in 
scope  than  the  former  Categorical 
Exclusion  4. 

Comment.  Several  comments 
referenced  the  Heartwood,  Inc.  v.  United 
States  Forest  Service  litigation.  Civ.  No. 
99-4255  (S.D.  HI). 

Response.  On  September  15,  2000,  a 
Federal  District  Court  approved  an 
agreement  to  settle  litigation  challenging 
the  Department's  1993  regulations  at  36 
CFR  part  215  implementing  the  ARA.  In 
that  agreement,  the  Forest  Service 
agreed  to  provide  notice,  comment,  and 
appeal  opportunities  for  certain  defined 
categories  of  projects  and  activities.  The 
Forest  Service  agreed  to  make  these 
procedural  opportunities  available,  first 
through  a  nationwide  directive 
published  in  the  Federal  Register.  On 
October  1 7,  2000,  the  Forest  Service,  in 
compliance  with  section  1(A)  of  the 
settlement  agreement,  published  the 
nationwide  directive  in  the  Federal 
Register  (65  FR  61302)  announcing  the 
terms  of  the  settlement  and  notifS'ing  the 
public  that  notice,  comment  and  appeal 
procedures  would  be  applied  to  the 
projects  and  activities  set  forth  in  the 
settlement  agreement  for  decisions 
made  after  October  24,  2000.  Second, 
the  Forest  Service  agreed  to  issue  an 
interim  final  rule  announcing  the  same 
procedural  changes,  with  opportunity 
for  public  comment,  within  5  months 
from  the  date  the  District  Court  issued 
an  order  approving  the  terms  of  the 
settlement.  The  settlement  anticipated 
that  a  subsequent  rulemaking  process, 
with  an  opportunity  for  public 
comment,  would  supersede  these 
interim  procedures. 

On  September  27,  2000,  several 
groups  filed  motions  with  the  District 
Court  to  intervene  and  set  aside  the 
settlement  agreement.  The  District  Court 
subsequently  allowed  the  intervention 
and  on  February  6,  2001.  the  District 
Court  vacated  the  order  approving  the 
settlement  agreement.  In  response,  the 
Forest  Service  reinstated  the  procedures 
for  notice,  comment,  and  appeal,  as  they 
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existed  prior  to  the  settlement.  The 
Heartwood  plaintiffs  appealed  the 
District  Court's  orders  involving 
intervention  and  setting  aside  the 
settlement  agreement.  On  January  14, 
2003,  the  United  States  Circuit  Court  of 
Appeals  for  the  Seventh  Circuit  reversed 
and  remanded  the  District  Court's 
intervention  order  and  vacated  the 
District  Court's  February  6,  2001 .  order 
that  vacated  the  settlement  agreement. 

During  the  pendency  of  the 
Heartwood  appeal  in  the  Seventh 
Circuit,  the  Forest  Service  commenced 
the  current  rulemaking  process.  This 
process  was  envisioned  by  the  parties  to 
the  settlement  as  a  final  step  in 
addressing  the  Forest  Service's  1993 
rule  governing  notice,  comment,  and 
appeal  procedures  at  part  215.  In  other 
words,  the  Heartwood  settlement 
resolved  those  plaintiffs*  legal  challenge 
to  the  Forest  Service's  1993  rule  for 
notice,  comment,  and  appeal  at  part  215 
by  establishing  interim  procedures  that 
provided  additional  notice,  comment, 
and  appeal  opportunities  for  a  set  of 
defined  types  of  activities,  that,  under 
the  1993  rule,  would  not  be  required. 
These  interim  measures,  however, 
would  remain  viable  only  as  long  as  the 
1993  rule  was  in  place. 

Prior  to  the  District  Court's  vacation- 
of  the  settlement  and  subsequent  to  the 
Seventh  Circuit's  reinstatement  of  the 
settlement,  the  Forest  Service  began 
implementation  of  the  settlement 
agreement's  "initial  commitment"  phase 
allowing  for  notice,  comment,  and 
appeal  of  certain  projects  and  activities 
that  may  not  have  been  previously 
subject  to  these  procedures.  However, 
the  current  rulemaking  for  part  215 
constitutes  a  step  anticipated  by  the 
settlement  agreement  whereby  the 
Forest  Service  would  promulgate  new 
regulations  that  would  replace  both  the 
existing  regulations  and  the  interim 
measures  set  forth  in  the  settlement 
agreement.  This  rulemaking  was 
commenced  during  the  time  that  the 
settlement  agreement  was  vacated,  but 
was  anticipated  by  all  parties  as  a  final 
step  that  would  supersede  the  interim 
procedures  provided  by  the  settlement 
agreement.  Therefore,  upon  the  effective 
date  of  this  final  rule,  the  Forest  Service 
will  cease  to  implement  the  procedures 
set  forth  in  the  "interim"  provisions  and 
the  settlement  agreement  will  no  longer 
have  any  applicability. 

Comment.  Other  paragraphs  in  §  215.4 
that  generated  comments  were  proposed 
paragraphs  (d),  (e),  and  (0.  Some 
commenters  felt  that  determinations  not 
to  revise  an  EA  or  supplement  an  EIS, 
based  on  new  information  or  changed 
circumstances,  should  be  subject  to 
notice,  comment,  and  appeal. 


Comments  related  to  proposed 
paragraph  (e)  included  the  belief  that 
Forest  Service  Manual  and  Handbook 
changes  should  be  subject  to  this  rule. 
Those  expressing  concerns  about 
proposed  paragraph  (f)  questioned  why 
nonsignificant  amendments  to  a  land 
and  resource  management  plan  made 
separately  were  excluded  from  notice 
and  comment. 

Response.  With  regard  to  proposed 
paragraph  (d),  determinations  regarding 
whether  or  not  to  revise  an  EA  are  not 
"decisions"  of  the  natiue  discussed  in 
the  ARA.  Guidance  for  making  such 
determinations  is  found  in  FSH  1909.15, 
Chapter  10,  section  18.  With  regard  to 
paragraph  (e),  changes  to  the  Manual 
and  Handbooks  are  not  subject  to  this 
part  because  they  also  are  not  projects 
or  activities  implementing  a  land  and 
resource  management  plan.  Similarly,  in 
regard  to  proposed  paragraph  (f),  these 
types  of  amendments  are  not  associated 
with  a  proposed  action;  therefore,  they 
are  not  the  type  of  decision  discussed  in 
the  ARA.  However,  as  discussed  above, 
they  are  subject  to  either  the  objection 
process  of  §  219.32  or  the  administrative 
appeal  and  review  procedures  of  part 
217  in  effect  prior  to  November  9,  2000 
(see  36CFR  parts  200  to  299.  Revised 
as  of  July  1,2000). 

Propmed  section  215.5  described  the 
requirements  for  legal  notice  of 
proposed  actions  and  the  opportunity  to 
comment.  Proposed  paragraph  (a)  gave 
the  Responsible  Official  discretion  to 
determine  the  most  effective  timing  for 
providing  the  30-day  comment  period. 

Comment.  Those  favoring  the 
proposed  change  believed  that  it  would 
help  focus  participation  earlier  in  the 
process  and  allow  for  more  effective 
decisionmaking.  Those  who  disagreed 
thought  the  proposed  change  would 
reduce  the  public's  ability  to  be 
involved,  was  contrary  to  NEPA,  and 
were  concerned  that  it  would  be  applied 
unevenly.  Some  respondents  wanted  a 
longer  comment  period,  while  others 
wanted  a  shorter  one. 

Response.  It  is  critical  to  achieving 
the  goals  of  the  ARA  that  those 
interested  in  or  affected  by  a  proposed 
action  make  their  concerns  and 
objections  known  to  the  Responsible 
Official  when  they  can  be  considered 
and  responded  to  meaningfully,  i.e., 
before  a  decision  has  been  made.  The 
change  in  the  final  rule  is  intended  to 
clarify  and  highlight  this  important 
point.  And,  allowing  the  Responsible 
Official  flexibility  in  determining  when 
to  give  legal  notice  for  the  opportunity 
to  comment  meets  the  intent  of  the 
ARA.  It  provides  a  clearly  defined, 
uniform  period  when  public  comment 
on  specific  Forest  Service  projects  and 


activities  is  solicited.  Comments 
referring  to  the  "removal  of  the  current 
two  or  three  scoping  periods  allowed 
presently"  lead  the  Department  to 
believe  further  clarification  is  needed 
here  to  differentiate  between  the  notice 
and  comment  provisions  of  this  rule 
pursuant  to  the  ARA  and  scoping 
pursuant  to  NEPA.  The  30-day  comment 
period  in  this  section  meets  the 
requirements  of  the  ARA.  This  rule  is 
not  related  to  nor  does  it  affect  anything 
in  the  implementing  regulations  for 
NEPA  (40  CFR  parts  1 500-1 508)  or 
agency  policy  in  FSH  1909.15.  Further, 
nothing  in  the  proposed  rule  or  this 
final  rule  inhibits  public  participation 
in  project  planning.  In  the  case  of  EISs, 
the  Department  has  chosen  to  meet  the 
ARA  requirements  by  utilizing  the 
notice  and  comment  period  on  a  draft 
EIS  required  by  40  CFR  parts  1503  and 
1506.10  rather  than  provide  two 
separate  comment  periods.  Forest 
Service  Handbook  1909.15  and  40  CFR 
parts  150d-1508  do  not  specify  a 
comment  period  for  EAs. 

Proposed  section  215.5,  paragraph  (b) 
described  giving  notice.  One  proposed 
change  was  that  the  actual  date  the 
comment  period  ended  would  not  be 
stated  in  the  legal  notice.  Other  changes 
included  a  provision  for  accepting 
electronic  comments,  specifying  that  the 
30  days  could  not  be  extended,  and 
noting  that  appeal  eligibility  is  tied  to 
providing  substantive  comments  during 
the  30-day  conmient  period. 

Comment.  Those  responding  had 
concerns  about  not  publishing  the 
actual  end  date  of  the  comment  period 
in  the  legal  notice  and  not  allowing  for 
extension  of  the  30-day  period. 

Response.  Currently,  tne  rule  directs 
that  the  last  date  for  submission  of 
public  comment  must  be  published.  As 
a  result,  in  many  cases  the  agency  has 
had  to  estimate  the  date  of  publication 
when  preparing  legal  notices.  While  the 
agency  can  request  that  newspapers 
publish  legal  notices  on  a  certain  date, 
a  publication  date  is  not  guaranteed. 
When  publication  occurs  on  a  different 
date  than  estimated,  the  result  has  been 
conflicting  dates  and  confusion.  The 
Department  believes  that  removing  this 
requirement  resolves  the  potential  for 
conflicts  and  leaves  all  parties  with  the 
same  information. 

In  the  final  rule,  proposed  paragraph 
(b)(l)(iv)  is  modified  to  apply  only  to 
proposed  actions  documented  in  an  EA. 
A  new  paragraph  (b)(l)(v)  is  added  for 
proposed  actions  documented  in  draft 
EISs,  and  the  remeiining  subparagraphs 
are  redesignated  accordingly.  These 
changes  are  made  to  accommodate  the 
change  discussed  in  §  215.4  above.  New 
paragraph  (b)(l)(vii)  is  modified  to  say 
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that  the  legal  notice  shall  include  the 
business  hours  for  the  Responsible 
Official's  office  for  those  wishing  to 
hand-deliver  their  comments.  The  final 
rule  also  modifies  paragraph  (b)(2)(ii)  to 
state  that  if  the  proposed  action  is  a 
Regional  Forester  or  Chiefs  decision, 
notice  shall  be  given  in  the  appropriate 
newspaper(s)  of  record  for  the  affected 
Forest  Service  unit(s)  and  to  explicitly 
state  that  the  newspaper  of  record  is  the 
exclusive  me^s  for  calculating  the  time 
to  submit  comments  for  EAs  and  the 
Notice  of  Availability  in  the  Federal 
Register  is  the  exclusive  means  for 
calculating  the  time  to  submit 
comments  for  EISs.  Here  and  throughout 
the  rule,  the  term  "principal 
newspaper"  is  changed  to  "newspaper 
of  record."  While  the  term  "principal 
newspaper"  has  been  used  since  the 
rule  was  promulgated,  the  Department 
believes  the  term  "newspaper  of  record" 
better  defines  this  concept. 

Proposed  section  215.5,  paragraph  (c) 
described  the  requirements  regarding 
the  content  of  comments,  including  the 
submission  of  substantive  comments. 
Other  changes  included  requiring 
signatures  and  clarifying  where  and 
how  oral  comments  will  be  accepted. 
Also  included  was  a  provision  noting 
that  if  an  organization  provides 
comments,  then  only  the  organization  is 
eligible  to  appeal.  Individual  members 
of  the  organization  would  not  be  eligible 
to  appeal  simply  by  membership  in  that 
organization. 

Comment.  Those  supporting  the 
changes  thought  they  would  be 
instrumental  in  ensuring  the  Forest 
Service  is  aware  of  who  is  providing 
comments  and  their  specific  issues. 
Those  disagreeing  with  the  changes 
expressed  concerns  regarding  the 
signature  requirement  and  oral 
commenters.  Several  respondents 
questioned  why  an  organization's 
comments  did  not  apply  to  an 
individual  member's  appeal. 

■  Response.  Because  appeal  eligibility 
is  linked  to  commenting,  the 
Department  must  be  able  to  verify  who 
submitted  substantive  comments. 
However,  after  reviewing  the  public 
comment  on  the  proposal  to  require  a 
signature,  the  final  rule  clarifies  that 
verification  of  the  commenter's  identity 
is  required  for  appeal  eligibility  but  that 
a  signature  will  normally  satisfy  that 
requirement.  If  a  signatiue  is  not 
provided  or  is  illegible,  the  commenter 
may  be  asked  to  verify  authorship.  With 
regard  to  those  who  provide  oral 
comments,  the  final  rule  addresses  the 
concern  of  verification  in  the  same 
manner  as  those  providing  comments  by 
other  means. 


Concerning  the  comments  about  why 
an  organization's  comments  did  not 
apply  to  an  individual  member's  appeal 
eligibility,  the  ARA  discusses  "a  person 
who  was  involved  in  the  public 
comment  process  though  submission 
*   *   *  of  written  or  oral  comments." 
The  Department  beUeves  an 
organization  is  its  own  entity  for 
purposes  of  submitting  comments." 
There  is  nothing  in  this  section  that 
prohibits  individual  members  of  an 
organization  from  submitting  the  same 
or  similar  comments. 

After  additional  review  of  the 
proposed  rule,  the  Department 
determined  it  would  add  clarify  if  the 
requirements  for  legal  notice  were 
separate  from  the  requirements  for 
commenting.  Therefore,  in  the  final  rule 
this  section  is  now  titled  "Legal  notice 
of  proposed  actions"  and  is  reorganized. 
Paragraph  (a)  outlines  the  Responsible 
Official's  duties  and  paragraph  (b) 
describes  legal  notice  procedures.  While 
paragraph  (a)  is  new,  the  contents  are 
not.  Proposed  paragraph  (c)  is  moved  to 
§215.6. 

Proposed  section  215.6  set  out 
procedures  for  the  consideration  of 
comments,  emphasizing  that  while  the 
Responsible  Office  accepts  all 
comments,  only  substantive  comments 
would  be  considered  for  project 
planning  purposes. 

Comment.  The  proposed  requirement 
that  comments  must  be  substantive 
generated  a  number  of  comments.  While 
some  were  supportive,  "a  must  to  have 
responsible  and  constructive 
comments,"  the  majority  did  not 
support  this  change.  Those  disagreeing 
gave  a  variety  of  reasons,  including:  The 
definition  for  "substantive  comment" 
was  too  vague;  it  limited  the  public's 
ability  to  participate;  substantive  issues 
may  arise  after  the  comment  period  is 
past;  the  Department  would  label 
comments  in  opposition  to  the  proposed 
action  as  non-substantive  and  therefore 
unfairly  limit  the  public's  ability  to 
appeal;  and  the  Department  wants  to 
reduce  the  number  of  comments  it  has 
to  consider.  The  question  of  who  would 
decide  whether  or  not  a  comment  was 
substantive  was  also  asked. 

Response.  As  discussed  in  a 
Congressional  colloquy  during 
enactment  of  the  ARA  and  in  the 
Federal  Register  notice  announcing  the 
proposed  revision  to  this  rule  (67  FR 
77451),  the  notice  and  comment  period 
is  intended  to  solicit  information, 
concerns,  and  any  issues  specific  to  the 
proposed  action  and  to  provide  such 
conunents  to  the  Responsible  Official 
before  the  decision  is  made.  Experience 
haS'Chown  that  when  comments  are 
received  that  are  not  within  the  scope  of 


the  proposed  action  or  are  not  specific 
to  the  proposed  action,  or  do  not 
include  supporting  reasons  for 
concerns,  they  are  not  useful  for 
consideration  in  project  planning.  The 
intent  in  requiring  substantive 
comments  is  to  obtain  meaningful  and 
useful  information  from  individuals 
about  their  concerns  and  issues,  and  use 
it  to  enhance  project  analysis  and 
project  plaiming.  U  new  information 
comes  to  light  after  the  decision,  the 
agency  provides  guidance  for  this 
eventuality  in  FSH  1909.15,  Chapter  10, 
section  18. 

In  the  final  rule,  this  section  is  now 
titled  "Comments  on  proposed  actions." 
Paragraph  (a)  discusses  the  opportunity 
to  comment  in  terms  of  time  period, 
computation  of  the  time  period, 
comment  requirements,  and  evidence  of 
timely  submission  (proposed 
§  215.5(b)(5)).  hi  conjunction  with  the 
changes  discussed  in  proposed  §  215.4 
and  §  215.5  concerning  draft 
enviroiunental  impact  statements  (EIS), 
the  final  rule  modifies  paragraph 
(a)(l)(i),  addressing  only  environmental 
assessments  (EAs);  adds  a  new 
paragraph  (a)(l)(ii)  addressing  draft 
EISs;  and  redesignates  the  remaining 
paragraphs  accordingly.  Paragraph  (a)(2) 
is  modified  to  accommodate 
computation  of  both  time  periods. 
Paragraph  (a)(4)(i)  is  rewritten  to  clarify 
the  difference  between  EAs  and  EISs  as 
discussed  earUer  and  to  indicate  that  the 
end  of  the  calendar  day  is  11:59  p.m.; 
paragraph  (4)(ii)  is  clarified  to  indicate 
that  for  hand-delivered  comments  the 
end  of  the  calendar  day  is  the  close  of 
the  business  day;  and  paragraph  (4)(iii) 
is  rewritten  to  be  consistent  with  the  e- 
mail  provisions  in  §  215.15(c),  clarifying 
that  when  comments  are  submitted 
electronically,  the  sender  should  receive 
an  automatic  acknowledgment.  This 
was  an  oversight  in  the  proposed  rule. 
The  final  rule  revises  the  definition  of 
the  term  "substantive  comments" 
(§  215.2)  to  clarify  the  meaning  and 
address  the  concerns  about  this 
definition.  And,  §215. 5(a)(6)  clarifies 
that  it  is  the  Responsible  Official's 
responsibility  to  determine  if  comments 
received  meet  the  definition  of 
"substantive  comments."  Paragraph  (b) 
discusses  consideration  of  comments 
(proposed  §215.6). 

Proposed  section  215.7  detailed  the 
content  of  the  legal  notice  for  the 
decision.  Propowd  paragraph  (a) 
changes  included  a  provision  that  the 
ending  date  for  the  appeal  4)eriod  would 
not  be  stated  in  the  legal  notice  and  a 
provision  for  acceptance  of  electronic 
appeals. 

Comment.  Concerns  simitar  to  those 
expressed  for  §  215.5  regarding  legal 
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notice,  were  expressed  in  regard  to  not 
having  the  deadline  to  file  an  appeal 
stated  in  the  legal  notice.  Those  wanting 
the  deadline  published  said  it  is  just  as 
easy  for  the  Forest  Service  to  calculate 
as  it  is  for  members  of  the  public  and 
that  not  publishing  it  places  an  undue 
burden  on  potential  appellants.  Some 
respondents  stated  that  the  appeal 
period  should  start  when  the  appeal 
decision  is  made:  others  wanted  it  to 
state  that  a  dated  photocopy  of  the  legal 
notice  is  an  exception  to  not  using 
information  provided  by  any  other 
source.  Some  commenters  objected  to 
what  they  described  as  the  Forest 
Service  requiring  them  to  subscribe  to 
each  newspaper  of  record  for  every 
Forest  for  which  they  have  an  interest. 
Some  respondents  stated  that  the  appeal 
period  should  start  when  the  appeal 
decision  is  made. 

Response.  While  the  Department  is 
sympathetic  to  those  having  to  subscribe 
to  several  different  newspapers  of 
record,  the  requirement  fo.~  publishing 
the  legal  notice  in  the  newspaper  of 
record  is  not  a  change.  The  Department 
believes  the  rule  as  stated  is  the  most 
accurate  method  for  potential  appellants 
to  know  the  filing  end  date.  The 
Department  made  the  decision  to  link 
the  appeal  period  to  publication  of  a 
legal  notice  when  the  fmal  rule  was 
promulgated  in  1993  to  give  those 
wishing  to  appeal  the  benefit  of  a  level 
playing  Held,  even  though  the  ARA  does 
not  require  a  notice  as  it  does  for 
requesting  comments.  There  is  no  need 
to  address  acceptance  of  a  dated 
photocopy  of  the  legal  notice  because 
nothing  in  this  paragraph  prohibits  it.  In 
fact,  the  legal  notice  is  the  exclusive 
means  for  calculating  the  time  to  flle  an 
appeal.  The  reasons  for  not  stating  the 
date  of  publication  in  the  legal  notice 
are  addressed  in  the  response  to  §  215.5. 
The  Department  believes  that  past 
inconsistencies  in  informing  the  public 
of  the  correct  date  resulted  in  more 
problems  than  will  occur  with  having 
the  appellant  calculate  the  appeal  filing 
deadline. 

Proposed  section  215.7,  paragraph  (b) 
required  the  decision  documentation  to 
be  mailed  to  those  who  requested  it  and 
those  who  commented. 

Comment.  Respondents  questioned 
when  the  mailing  of  the  decision 
document  would  occur,  being  of  the 
opinion  that  it  should  occur  before  the 
legal  notice  so  that  time  would  not  be 
lost  within  the_45-day  appeal  period. 
Other  respondents  wanted  a 
requirement  that  each  unit  keep  a  list  of 
persons  who  are  interested  in  Forest 
Service  decisionmaking  and  mail  them 
a  copy  of  all  decisions. 


Response.  Inadvertently,  the  order  of 
the  paragraphs  made  it  appear  that  the 
notice  would  be  published  prior  to 
mailing  the  decision  notice.  In  the  final 
rule,  proposed  paragraphs  (a)  and  (b)  are 
reversed  to  indicate  that  the  dociunents 
should  be  mailed  prior  to  the  legal 
notice  being  published.  New  paragraph 
(b)(2)(i)  is  modified  to  include  the 
business  hours  for  the  Deciding  Officer's 
office  for  those  wishing  to  hand-deliver 
their  appeals  and  paragraph  Cb](2)(ii) 
now  states  that  the  newspaper  of  record 
is  the  exclusive  means  for  calculating 
the  time  to  submit  comments. 
Maintaining  a  list  of  persons  interested 
in  Forest  Service  project  planning  is 
outside  the  scope  of  this  rulemaking. 
However,  some  units  may  choose  to 
maintain  such  a  list. 

Proposed  section  215.8  discussed 
decision  implementation. 

Comment.  Comments  were  received 
on  proposed  paragraph  (b),  opposing 
automatic  stays  of  projects  during  the 
appeal  process. 

Response.  The  stay  provisions  in 
paragraph  (b)  implement  a  statutory 
requirement  of  the  ARA  and  cannot  be 
changed.  In  the  final  rule,  paragraph  (a) 
is  rewritten  for  clarity  and  proposed 
§215.8  is  now  §215.9. 

Proposed  section  215.9  set  out 
procedures  for  emergency  situations  in 
a  separate  section  for  ease  of  use  in 
finding  all  pertinent  information 
quickly.  Additionally,  the  proposed  rule 
clarified  that  an  emergency  situation 
determination  can  be  delegated  to  the 
Regional  Forester  or  Station  Director, 
and  the  examples  were  removed. 

Comment.  Those  supporting  the 
proposed  change  stated  that  it  made 
sense  to  place  the  decision  at  the  local 
level  with  those  familiar  with  the 
situation  and  that  it  would  improve  the 
Forest  Service's  ability  to  address 
emergency  situations  in  a  timely 
manner.  Some  of  those  not  supporting 
this  change  said  they  believed  Uiat  it 
was  not  allowed  by  the  ARA  and 
expressed  the  concern  that  it  may  not  be 
equally  applied  and  could  be  abused. 
Some  of  those  commenting  asked  that 
some  of  the  examples  be  retained. 

Response.  Authorities  granted  by 
statute  to  the  Chief  may  be  delegated  to 
subordinate  officials  within  the  Forest 
Service  to  carry  out,  unless  the  Chief 
specifically  reserves  the  authority  or  is 
prohibited  by  law,  regulation,  or  order 
from  delegating  the  authority.  The  ARA 
does  not  prohibit  delegation  of  the 
authority  granted  by  this  act. 
Delegations  of  authority  and 
responsibility  to  Forest  Service  officials 
are  provided  in  the  agency's  regulations 
and  directives,  with  the  broad 
delegations  set  out  in  Forest  Service 


Manual  (FSM)  Chapter  1230.  This 
chapter  delegates  to  the  Associate  Chief 
the  authority  to  perform  all  duties  and 
exercise  all  functions  vested  in  the  Chief 
(except  for  those  the  Chief  reserves  or  is 
prohibited  from  delegating).  The  final 
rule  has  been  revised  to  acknowledge 
that  the  Associate  Chief,  by  virtue  of  the 
authority  inherent  in  this  position,  is 
authorized  to  carry  out  the  Chiefs 
responsibilities  related  to 
determinations  of  emergency  situations. 
The  final  rule  also  identifies  the  officials 
to  whom  the  Chief  or  Associate  Chief 
may  delegate  the  authority  for 
emergency  situation  determinations. 
The  Secretary  of  Agricultine  and  the 
Chief  expect  those  responsible  for 
making  emergency  situation 
determinations  as  provided  in  this  rule 
do  so  in  a  judicious  manner,  applying 
the  provisions  of  this  rule  in  a 
professional  and  equitable  way. 

The  final  rule  clarifies  that  the  Chief 
or  the  Associate  Chief  may  delegate  the 
authority  for  making  emergency 
'  situation  determinations  and  that  this 
authority  may  be  delegated  only  to  the 
Deputy  Chief  for  National  Forest  System 
and  Regional  Foresters.  The  rule  also 
clarifies  that  persons  acting  in  these 
positions  may  exercise  this  authority  for 
making  emergency  situation 
determinations  only  when  they  are 
filling  vacant  positions  and  have  been 
formally  delegated  full  acting  authority 
for  the  positions;  persons  acting  in 
positions  during  temporary  absences  of 
the  incumbents  shall  not  be  delegated 
this  authority.  Station  Directors  were 
inadvertently  included  in  the  proposed 
rule,  and  this  reference  is  removed  in 
the  final  rule.  Also,  proposed  §  215.9  is 
redesignated  §  215.10  in  the  final  rule; 
paragraph  (a)  is  split  in  tlie  final  rule 
into  paragraph  (a),  titled  Authority,  and 
paragraph  (b),  titled  Determination. 

Comment.  Some  of  those  commenting 
wanted  clear  standards  established  for 
making  emergency  situation 
determinations.  Some  respondents 
thought  that  the  determination  should 
be  subject  to  appeal,  while  other 
respondents  suggested  that  appeals 
should  not  be  allowed  when  an 
emergency  situation  determination  has 
been  made.  Some  respondents 
commented  that  when  an  emergency 
situation  is  not  stayed  it  should  be 
declared  the  final  agency  action  so  that 
the  appellant  is  fi^e  to  go  to  court. 

Response.  There  is  no  indication  that 
Congress  intended  that  the 
determination  itself  would  be  subject  to 
appeal.  The  fined  rule  sets  out  the 
procedines  and  criteria  by  which  agency 
officials  will  determine  whether  an 
emergency  situation  exists.  The  ARA 
itself  makes  an  exception  to  the 


automatic  stay  provision  for  emergency 
situations.  While  the  determination  that 
an  emergency  situation  exists  eliminates 
the  automatic  stay,  it  does  not  exempt 
the  activity  from  appeal. 

Proposed  section  215.9,  paragraph  (b) 
clarified  when  implementation  of  the 
project  or  activity  may  begin  and 
differentiated  between  decisions 
documented  in  a  ROD  and  a  DN. 
Comment.  Some  conunenters 
suggested  that  the  implementation 
requirements  for  decisions  documented 
in  a  DN  be  the  same  as  for  a  ROD. 

Response.  The  regulations  at  40  CFR 
1506.10fb)(2)  govern  implementation  of 
decisions  documented  in  a  Record  of 
Decision.  However,  this  rule  governs 
implementation  of  decisions 
documented  in  an  appeal.  In  the  final 
rule,  this  paragraph  is  now  paragraph  (c) 
of  §215.10. 

Proposed  section  215.9,  paragraph  (c) 
clarified  how  legal  notice  for  emergency 
situations  would  occur. 

Comment.  This  paragraph  elicited 
concern  that  the  Responsible  Official 
could  notify  the  public  of  emergency 
situation  determinations  only  when  the 
legal  notice  of  the  decision  was 
published. 

Response.  The  Responsible  Official 
has  the  discretion  to  request  an 
emergency  situation  determination  as 
the  need  arises.  However,  if  an 
emergency  determination  has  been 
requested  or  determined  when  public 
comment  is  sought  on  a  proposed  action 
(§  215.5),  then  the  Responsible  Official 
is  required  to  so  state  in  the  legal  notice. 
In  the  final  rule,  this  paragraph  is  now 
paragraph  (d)  of  §  215.10. 

Comment.  As  noted  in  §  215.2  above, 
the  proposed  rule  included  substantial 
loss  of  economic  value  as  a 
consideration  in  determining  an 
emergency  situation.  Some  respondents 
commented  that  the  Department  has  not 
demonstrated  the  need  for  using 
economics  as  a  factor  in  emergency 
situation  determinations.  Quite  a  few 
comments  disagreed  with  adding 
economic  considerations  as  a  factor  in 
determining  an  emergency  situation. 

Response.  These  comments  are 
addressed  earlier  in  §  215.2. 

The  final  rule  designates  proposed 
§  215.9  Emergency  situation  as  §  215.10. 

Proposed  section  215.10  addressed 
decisions  subject  to  appeal.  Two 
paragraphs  were  added:  paragraph 
(a)(2)  concerning  new  decisions 
resulting  bom  new  information  or 
changed  circumstances  and  paragraph 
(a)(3)  concerning  decisions  affecting 
National  Forest  System  lands  made  in 
conjimction  with  other  Federal 
agencies. 


Comment.  Commenters  responding  to 
proposed  paragraph  (a)(2)  expressed  the 
opinion  that  if  a  new  decision  results 
from  new  information  or  changed 
circumstances,  then  the  entire  decision 
should  be  subject  to  appeal,  not  just  the 
portion  that  changed. 

Response.  Agency  guidance  in  FSH 
1909.15  Chapter  10,  section  18  provides 
that  upon  completion  of  a  revised  EA, 
the  original  decision  must  be 
reconsidered  based  on  the  EA  and 
FONSI.  When  a  Responsible  Official 
issues  a  new  decision,  it  may  address  all 
or  a  portion  of  the  original  decision.  It 
is  this'  new  decision  that  is  subject  to 
appeal. 

Comment.  Some  respondents 
suggested  that  proposed  paragraph  (b), 
regarding  holders  of  special  uSe 
authorizations,  should  be  deleted.  They 
believed  that  it  allowed  such  parties  to 
appeal  the  same  decision  twice  using 
the  two  appeal  processes. 

Response.  It  is  appropriate  to  have 
paragraph  (b).  Many  decisions  affecting 
special  use  authorizations  implement  a 
land  and  resoiirce  management  plan, 
meeting  the  intent  of  the  ARA.  Allowing 
a  holder  of  a  permit  to.  choose  between 
part  251,  subpart  C  and  this  rule  does 
not  make  two  methods  of  appeal 
available.  Paragraph  (b)  specifically  says 
that  holders  may  use  one  appeal  process 
or  the  other  but  not  both  for  a  given 
decision. 

In  the  final  rule,  proposed  paragraphs 
(a)(l)-(3)  are  designated  (a)-(c), 
proposed  paragraph  (b)  is  designated 
(d);  arid  proposed  §  215.10  is  designated 
§215.11.- 

Proposed  section  215.11  listed 
decisions  not  subject  to  appeal.  Two 
new  paragraphs  were  added  in  the 
proposed  rule:  (b)  new  information  not 
requiring  a  new  decision,  and  (g) 
concurrences  and  recommendations  to 
other  Federal  agencies. 

Comment.  Some  of  those  commenting 
on  the  proposed  section  requested  that 
additional  types  of  decisions  be 
included  in  this  section.  They  cited  the 
following:  Emergency  situations; 
catastrophic  damaged  timber;  certain 
low  impact  operations;  decisions  that 
may  affect  treaty  rights  and  trust 
resources  (federally  recognized  Indian 
tribes);  and  a  determination  that  a  new 
decision  is  not  needed  when  an  EIS  is 
modified  (paragraph  (b)).  Other 
respondents  thought  there  should  be 
fewer  decisions  listed,  citing  all  the 
decisions  currently  not  subject  to 
appeal. 

Response.  The  decisions  and  actions 
listed  in§215.11as  not  subject  to 
appeal,  with  the  exception  of 
paragraphs  (b)  and  (g),  have  been  in 
effect  since  1993.  The  Department  has 


reviewed  what  is  listed,  as  well  as  the 
additions  and  deletions  suggested,  and 
believes  those  listed  in  the  final  rule   - 
meet  the  intent  of  the  ARA. 

Comment.  A  nuiriber  of  commenters 
said  they  believed  that  proposed 
paragraph  (e)  regarding  categorical 
exclusions  should  not  be  included. 

Response.  Similar  comments  were 
received  about  categorical  exclusions 
not  being  subject  to  notice  and 
comment.  All  comments  concerning 
categorical  exclusions  are  addressed  in 
§215.4. 

Comment.  Some  of  those  commenting 
believed  that  the  addition  of  proposed 
paragraph  (gj  regarding  concurrences 
and  recommendations  to  other  Federal 
agencies,  meant  that  Forest  Service 
"terms  and  conditions"  under  section 
4(e)  of  the  Federal  Power  Act  (FPA) 
would  no  longer  be  appealable  under 
this  rule. 

Response.  This  paragraph  was  added 
to  clarify  situations  when  the  agency 
was  asked  for  concurrences  and/or 
reconmiendations  on  other  Federal 
agencies'  projects  where  the  Forest 
Service  had  no  jurisdiction  for  making 
a  decision.  The  preamble  for  the 
proposed  rule  incorrectly  referred  to 
"concurrences  and  recommendations 
from  other  agencies"  iiistead  of 
"concurrences  and  recommendations  to 
other  agencies"  as  stated  correctly  in  the 
text  of  the  proposed  nde. 

The  addition  of  proposed  paragraph 
(g)  "concurrences  and  recommendations 
to  other  agencies"  has  no  bearing  upon 
the  Forest  Service's  issuance  of  terms 
and  conditions  under  section  4(e)  of  the 
FPA.  The  proposed  language  was 
intended  to  clarify  that  there  would  be 
no  appeal  opportunity  in  those 
instances  where  the  Forest  Service  is 
only  concurring  with  another  agency's 
decision  or  issuing  non-binding 
recommendations.  The  proposed 
language  of  paragraph  (g)  is  inapplicable 
in  the  FPA  context,  as  the  Forest 
Service's  issuance  of  4(e)  terms  and 
conditions  does  not  constitute  a 
"concurrence"  with  the  Federal  Energy 
Regulator}'  Conunission's  (FERC's) 
licensing  decision  and  is  binding  in 
nature.  The  Forest  Service  is  in  the 
process  of  reviewing  its  Hydropower 
Manual  and  Handbook,  in  coordination 
with  the  current  ongoing  FERC 
hydropower  licensing  rulemaking  and 
will  clarify  portions  addressing  NEPA 
disclosure  documents. 

Additional  comments  on  section  4(e) 
terms  and  conditions  of  the  FPA  were 
beyond  the  scope  of  this  rule:  e.g., 
comments  suggesting  how  the  Forest 
Service  should  develop  4(e)  terms  and 
conditions  and  what  should  and  should 
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not  be  included.  These  conunents  were 
referred  to  appropriate  aeency  officials. 

The  ftnal  nde  makes  clear  in 
paragraph  (a)  that  if  an  amendment, 
revision,  or  adoption  of  a  land  and 
resource  management  plan  has  a  project 
embedded  in  it,  the  project  decision  will 
be  subject  to  this  rule  after  the  appeal/ 
objection  process  is  completed  on  the 
land  and  resource  management  plan 
decision.  Proposed  §215.11  is 
designated  as  §  215.12  in  the  final  rule; 
paragraph  (c)  is  split  and  a  new 
paragraph  (d)  is  added;  and  paragraphs 
(d)  through  (g)  in  the  proposed  rule  are 
redesignated  as  (e)  through  (h)  in  the 
final  rule. 

Proposed  section  215.12  designated 
who  can  appeal.  The  proposed  revision 
removed  the  provision  for  "interested 
party"  because  the  Department  does  not 
believe  the  provision  fulfills  the  intent 
of  the  ARA. 

Comment.  Comments  both  supported 
and  opposed  this  change.  Those 
supporting  the  change  stated  that 
interested  parties  should  be  involved 
early  in  project  planning.  Those 
opposed  believed  that  this  change  could 
lead  to  more  appeals  and  that  it  would 
restrict  public  involvement.  They 
believed  there  is  no  other  way  for  non- 
appellants  to  be  involved  in  settlement 
meetings  with  appellants.  Others  said 
that  interested  parties  provide  helpful 
information  to  the  Reviewing  Officer. 
Some  of  those  commenting  believed  that 
the  appeal  process  was  a  continuation  of 
public  involvement.  There  was  a 
suggestion  that  parties  who  receive 
funding  from  the  Forest  Service  or  who 
have  a  contractual  involvement  with  the 
proposed  action  should  not  be  allowed 
to  appeal  Forest  Service  decisions. 

Response.  The  ARA  provides  distinct 
provisions  regarding  predecisional 
notice  and  comment  and  post  decisional 
appeal  opportunities.  The  intent  is  for 
interested  persons  to  participate  early  in 
the  project  planning  process  and  not 
wait  until  after  the  decision  has  been 
issued  to  become  involved.  While  the 
appeal  process  is  an  opportunity  to 
voice  concerns  about  a  decision,  it  is 
more  advantageous  to  both  the 
Responsible  Official  and  the  public  for 
those  who  have  helpful  and  important 
information  that  could  affect  a  decision, 
to  bring  it  forward  during  project 
planning.  The  belief  that  informal 
disposition  meetings  between  the 
Responsible  Official  and  an  appellant 
are  "settlement  agreement  meetings"  is 
a  misconception.  The  informal 
disposition  meeting  between  an 
appellant(s)  and  Responsible  Official  is 
not  for  the  piupose  of  making  a  new 
decision.  Rather,  it  is  an  opportunity  for 
the  Responsible  Official  and 


appellant(s)  to  discuss  the  appeal,  agree 
on  facts,  and  explore  opportunities  to 
resolve  the  issues  by  means  other  than 
formal  review  and  decision  on  the 
appeal.  As  an  example,  there  have  been 
occasions  when  appellants  had  a  better 
understanding  of  the  decision  after 
meeting  with  the  Responsible  Official 
and  withdrew  their  appeal. 

Proposed  section  215,12,  paragraph 
(a)  restricted  appeal  eligibility  to  those 
who  submitted  substantive  comments 
during  the  comment  period  and 
included  a  provision  making  it  clear 
that  membership  in  an  organization 
submitting  conunents  on  behalf  of  the 
organization  does  not  grant  appeal 
eligibility  to  individuals  with 
membership  in  that  organization. 

Comment.  Those  supporting  the 
change  stated  that  it  facilitated  the 
intent  of  the  ARA  and  strengthened 
constructive  and  meaningful  public 
participation.  Some  respondents 
suggested  that  the  Forest  Service  should 
impose  additional  requirements  for 
those  who  wish  to  appeal.  Those 
opposing  the  change  cited  such  reasons 
as  substantive  comments  are  not  easily 
defined;  it  denies  "standing"  to  appeal 
to  persons  who  submitted  comments 
deemed  to  be  nonsubstantive  or 
"expressed  an  interest';  and  it  was  not 
right  to  not  allow  individual  members  of 
an  organization  to  appeal  when  the 
organization  submitted  comments 
because  the  organization  represents  its 
members. 

Response.  The  Department  believes 
that  an  "expression  of  interest,"  such  as 
someone  who  simply  requests  a  copy  of 
the  decision,  does  not  meet  the 
Congressional  intent  for  participation  by 
those  who  have  the  "right  to  appeal"  as 
expressed  in  the  ARA  language.  This 
conclusion  is  based  on  a  reading  of 
those  portions  of  the  ARA  and  the 
Congressional  colloquy  regarding  the 
appeal  process,  which  make  clear  that 
an  individual's  participation  in  the 
statutorily  mandated  public  comment 
period  is  required  to  establish  standing 
to  appeal.  One  of  the  basic  goals  of  this 
rulemaking  was  to  encourage  early  and 
meaningful  public  participation  when  it 
is  most  useful  to  the  Responsible 
Official  during  project  planning.  The 
proposed  rule  restructured  both  the 
comment  and  appeal  procedures  to 
encourage  early  and  meaningful  public 
involvement  by  requiring  the 
submission  of  substantive  comments 
and  linking  appeal  eligibility  to  those 
who  submitted  substantive  comments. 
The  Department  believes  it  is 
appropriate  to  require  individual 
members  of  an  organization  to  meet 
appeal  eligibility  standards.  The  ARA 
itself  does  not  mention  "organizations"; 


it  makes  reference  to  "a  person  who  was 
involved  in  the  public  comment 
process."  However,  as  discussed  in  the 
response  to  similar  comments  in 
§  215.5,  the  Department  has  always 
considered  an  organization  the  same  as 
a  "person."  While  the  Department 
believes  it  is  appropriate  to  accord  an 
organization  eligibility  to  appeal  as  an 
organization  when  it  submits 
substantive  comments,  it  is  not 
appropriate  to  give  individual  members 
in  that  organization  appeal  eligibility 
just  because  their  organization 
submitted  comments. 
Proposed  section  215.12,  paragraph 

(b)  clarified  that  if  an  appeal  listed 
multiple  names  or  multiple 
organizations,  each  individual  or 
organization  listed  must  meet  the  test  of 
having  submitted  comments  during  the 
comment  period. 

Comment.  One  commenter  asked  if  a 
new  group  forined  of  individuals  and 
groups  who  provided  conunents  could 
appeal. 

Response.  The  ability  to  appeal  as  a 
newly  formed  group  rests  on  whether 
each  member  of  the  group  met  the 
comment  requirements  as  individuals 
during  the  notice  and  comment  period. 

Proposed  section  215.12,  paragraph 

(c)  does  not  allow  Federal  agencies  to 
appeal. 

Comment.  Those  who  commented  on 
this  paragraph  suggested  Federal 
agencies  should  have  the  opportunity  to 
appeal  imder  this  part. 

Response.  Other  avenues  are  available 
to  Federal  agencies  for  working  through 
concerns  they  might  have  with  a 
proposed  action.  It  is  more  appropriate, 
and  in  fact  expected,  that  the 
Department  and  other  Federal  agencies 
work  cooperatively  during  project 
planning. 

Prop<Med  section  215.12,  paragraph 

(d)  allowed  Federal  employees  to  appeal 
as  individuals  but  limited  the 
information  they  could  use  to  that 
information  already  released  to  the 
public. 

Comment.  One  commenter  was 
opposed  to  the  limitation,  stating  that 
information  available  under  the 
Freedom  of  Information  Act  (FOIA), 
even  if  not  released  to  the  public, 
should  be  available  to  Federal 
employees  to  use. 

Response.  The  Department  agrees, 
and  this  was  the  intent  of  the  proposed 
paragraph.  The  final  rule  clarifies  this 
point.  Additionally,  the  final  rule 
clarifies  that  the  requirements  of 
paragraph  (a)  of  this  section  must  be  met 
also. 

In  the  final  rule,  proposed  section 
§  215.12  is  designated  as  §  215.13. 
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Proposed  section  215.13  set  forth 
where  appeals  are  filed. 

Comment.  One  supportive  comment 
was  received  for  the  inclusion  of 
Research  Station  Directors  as 
Responsible  Officials. 

Response.  In  the  final  rule,  the  table 
in  proposed  §  215.13  showing  Appeal 
Deciding  Officers  is  revised  to  reflect 
the  change  discussed  in  §  215.2.  In  past 
appeal  rules,  appeals  were  filed  widi  the 
decisionmaker's  direct  supervisor. 
When  the  1993  rule  was  promulgated, 
the  Forest  Service  thought  a  more 
centralized  approach  would  promote 
both  better  and  more  efficient  appeal 
decisionmaking.  However,  the  ARA  did 
not  require  elevating  decisions  to  a 
central  point.  The  ciurent  rule  has  had 
unintended  adverse  consequences.  With 
the  agency's  decentralized  organization, 
it  has  interfered  with  the  healthy 
relationship  existing  in  the  chain  of 
command  as  well  as  creating 
disincentives  for  collaboration  at  the 
decisionmaking  level.  Therefore,  in  the 
final  rule,  the  Appeal  Deciding  Officer 
is  the  next  level  above  the  Responsible 
Official.  And,  proposed  §215.13  and 
proposed  §  215.19  are  combined  and 
designated  §  215.8,  titled  Appeal 
Deciding  Officer.  This  change  is  made  to 
set  forth  all  the  information  concerning 
the  Appeal  Deciding  Officer  in  one 
section. 

Proposed  section  215.14  discussed 
appeal  time  periods  and  process. 

Comment.  Some  comments  suggested 
additional  changes  such  as  creating  a 
specific  entity  to  hear  Forest  Service 
appeals,  similar  to  the  Department  of 
the  Interior  Board  of  Land  Appeals; 
requiring  a  filing  fee  for  appeal 
submission  (to  be  returned  if  appeal  is 
upheld);  setting  a  penalty  proportional 
to  any  timber  devaluation  as  a  result  of 
delays  caused  by  appeals  that  are  not 
upheld;  and  setting  higher  fees  for 
Freedom  of  Information  Act  (FOIA) 
requests. 

Response.  The  Department  did  not 
address  the  requested  changes  because 
they  are  beyond  the  scope  of  this 
rulemaking  and/or  existing  authorities 
granted  to  the  Department. 

Proposed  section  215.14,  paragraph 
(a)  set  out  the  time  period  for  appeals 
to  be  filed.  Proposed  paragraph  (b) 
described  the  computation  of  the  45-day 
period,  which  includes  weekends  and 
holidays. 

Comment.  Some  commenters 
suggested  changes  or  flexibility  in  filing 
period  and  in  how  the  45-day  period  is 
calculated,  i.e.,  not  coimting  holiday  or 
weekend  days  in  the  45-day  calculation. 

Response.  The  ARA  specifically 
provides  that  appeals  must  be  filed 
within  45  days. 


Proposed  section  215.14,  paragraph 

(c)  described  evidence  for  timely  filing, 
including  filing  appeals  electronically. 

Comment.  O^e  comment  supported 
electronic  filing  of  appeals,  while 
another  said  that  electronic  appeals 
should  not  be  allowed  since  an 
appellant  should  make  the  effort  to  sign 
an  appeal.  One  comment  suggested  the 
rule  address  what  happens  if  the  Forest 
Service's  "email  goes  down." 
Respondents  also  questioned  how  to 
determine  when  an  appeal  is  due. 

Response.  The  proposed  rule 
discusses  how  timeliness  (45  days)  is 
determined  for  each  of  the  methods 
available  for  filing  appeals.  Concerning 
the  specific  requests  for  addressing 
potential  problems  with  various  means 
of  delivery,  the  rule  is  not  the 
appropriate  place  to  address  possible 
scenarios.  Each  circumstance  is  more 
appropriately  addressed  on  a  case-by- 
case  basis.  The  final  rule  stipulates  that 
if  appellants  do  not  receive  an 
automatic  acknowledgment 
electronically  that  their  filing  was 
received,  it  is  their  responsibility  to  file 
a  timely  appeal  by  some  other  method. 

Proposed  section  215.14,  paragraph 

(d)  specified  that  there  will  be  no  time 
extensions. 

Comment.  Several  commenters 
thought  that  provision  shoidd  be  made 
allowing  for  extensions  under  certain 
circumstances. 

Response.  The  ARA  does  not  provide 
for  time  extensions.  In  the  final  rule, 
paragraphs  (a)  and  (c)  are  rewritten  for 
clarity  and  paragraph  (d)  now  requires 
the  Responsible  Official  to  include  a  list 
of  individuals  and  organizations  who 
submitted  substantive  comments  during 
the  comment  period.  This  change  is 
linked  to  appeal  eligibility  and 
dismissal.  And,  proposed  §215.14  is 
designated  §215.15. 

Proposed  section  215.15  described 
appeal  content.  Proposed  paragraph  (b) 
of  this  section  and  proposed  §  215.1(b) 
limited  appeal  issues  to  those  raised 
during  the  comment  period. 

Comment.  Commenters  responding  to 
this  proposed  paragraph  expressed  both 
support  and  disagreement  with  the 
limitation.  Some  respondents  suggested 
that  appeal  issues  should  be  limited  to 
those  that  have  a  significant  effect  on 
the  environment,  or  should  be  limited  to 
violations  of  law,  regulation,  or  policy. 
Those  who  disagreed  expressed  several 
concerns:  the  inability  to  raise  issues  in 
an  appeal  that  might  not  arise  imtil  after 
the  comment  period;  changes  between  a 
draft  and  final  EIS;  the  FONSI 
determination;  and  loss  of  the  ability  to 
challenge  the  record. 

Response.  Limiting  appeal  issues  to 
those  raised  during  the  comment  period 


was  proposed  as  a  means  of  encouraging 
early  participation  in  project  planning 
rather  than  raising  concerns  for  the  first 
time  after  a  decision  is  made.  However, 
after  reviewing  comments,  the 
Department  imderstands  and  agrees 
with  the  concerns.  The  final  rule 
removes  the  requirement  from  this 
section  and  §  215.1  that  precluded 
issues  from  being  raised  in  an  appeal 
that  were  not  raised  during  the 
comment  period  and  paragraph  (b)  of 
this  section  is  further  rewritten  and 
reorganized.  And,  as  discussed  in 
§215. 19. below,  paragraph  (b)(3)  now 
asks  those  filing  an  appeal  with  more 
than  one  individual  or  organization  to 
identify  a  lead  appellant  as  defined  in  * 
§215.2. 

Proposed  seCtion  215.15,  paragraph 
(c)  addressed  non-acceptance  of  an 
appeal. 

Comment.  Those  commenting 
opposed  not  accepting  an  appeal 
without  a  signatiue,  and  questioned 
how  authors  of  electronic  appeals  will 
be  verified.  Additional  criteria  for  not 
accepting  appeals  were  suggested  also. 
Response.  After  consideration  of  the 
comments,  this  paragraph  has  been 
rewritten  in  the  final  rule  clarifying  the  • 
intent  of  requiring  a  signatiue.  "The 
phrase  "not  accept"  is  replaced  with 
"not  process,"  reflecting  what  was 
actually  intended  by  "not  accept."  It  is 
important  for  the  Department  to  know 
the  identity  of  appellants  and  how  to 
'  contact  them.  Not  having  this 
information  has  caused  problems  in  the" 
past.  The  final  rule  makes  clear  that  if 
an  appeal  is  filed  and  the  appellant 
cannot  be  identified,  and  a  way  to 
contact  the  appellant  has  not  been 
provided,  the  appeal  will  not  be 
processed.  Further,  paragraph  (c)(1)  is 
added  to  clarify  that  if  an  appeal  is 
deemed  illegible  for  any  reason,  it  will 
not  be  processed.  The  suggested 
additional  criteria  for  not  accepting 
appeals  (a  notarized  signature,  copy  of 
site  visit  certification,  and  description  of 
economic  or  environmental  impact  the 
appellant  will  suffer  by  approval  of  the 
proposed  action)  are  contrary  to  the 
ARA.  Proposed  §  215.15  is  designated 
§  215.14  in  the  final  rule. 

Proposed  section  215.16  detailed 
when  an  appeal  would  be  dismissed.  It 
added  allowing  dismissal  when  an 
appellant  withdraws  an  appeal. 

Comment.  All  of  the  comments  were 
in  the  form  of  suggestions  for  additional 
reasons  to  dismiss  or  to  delete  soOie  of 
the  reasons  for  dismissal.  One 
commenter  cautioned  that  dismissal 
without  review  for  reasons  of 
insufficient  information  should  be 
employed  judiciously  (paragraph  (a)(8)). 


33992  Federal  Register /Vol.  68,  No.  107 /Wednesday,  June  4,  2003 /Rules  and  Regulations 


Response.  Many  of  the  suggestions  do 
not  comply  with  the  ARA.  The 
Department  agrees  that  proposed 
paragraph  (8)  should  be  used  only  with 
great  care.  Concerning  paragraph  (a)(1), 
it  was  not  the  intent  of  the  Department 
to  imply  in  the  proposed  rule  that  if  an 
attachment  is  untimely,  the  appeal  itself 
is  untimely  and  would  be  dismissed. 
Therefore,  the  final  rule  makes  clear  in 
paragraph  (b)  that  any  additional 
information  that  is  untimely  will  not  be 
considered  as  a  part  of  the  appeal. 
Proposed  paragraph  (b)  is  designated 
paragraph  (c). 

Proposed  section  215.17  discussed 
the  informal  disposition  process. 

Comment.  Two  general  suggestions 
were  received.  One  suggested  clarifying 
whether  the  Responsible  (Official  is  to 
meet  with  each  of  the  appellants 
together  or  separately.  A  second 
suggested  making  a  specific  provision 
"*  for  all  appellants  and  interested  parties 
to  communicate  with  the  Responsible 
Official  during  the  informal  disposition 
process. 

Response.  The  Department  believes 
there  is  a  better  chance  of  achieving  a 
successful  outcome  if  the  rule  does  not 
regulate  how  such  meetings  are 
conducted  but  rather  allows  the 
Responsible  Official  maximum 
discretion  and  flexibility  in  holding 
informal  disposition  meetings.  Neither 
does  the  Department  see  a  need  to 
impose  further  regulatory  requirements 
regarding  communications  between  the 
Responsible  Official  and  the  appellant. 

Proposed  section  215.17,  paragraph 

(a)  discussed  the  Responsible  Official's 
responsibility  to  contact  the  appellant 
with  an  offer  to  meet. 

Comment.  One  comment  suggested 
that  th6  Responsible  Official  be  required 
to  contact  each  appellant  when  an 
appeal  listed  multiple  names,  while 
another  wondered  what  the  phrase  "as 
soon  as  practicable"  meant. 

Response.  The  question  about 
contacting  each  appellant  from  an 
appeal  listing  multiple  names  or 
organizations  is  clarified  in  the  final 
rule  and  explained  more  fully  in 
§  215.15  above  and  §  ^15.19  below.  The 
phrase  "as  soon  as  practicable"  means 
there  is  an  expectation  that  it  will  be 
done  at  the  earliest  possible  time. 

Proposed  section  215.17,  paragraph 

(b)  discussed  the  time  and  location  of 
informal  resolution  meetings. 

Comment.  Comments  requested  that 
the  Forest  Service  build  discretion  into 
the  requirements  to  ensure  that 
meetings  are  in  a  location  convenient 
and  accessible  to  all  peulies;  that  time 
extensions  for  the  initial  meeting  should 
be  allowed  if  all  parties  agree:  and  a 


deadline  for  completion  of  the  informal 
disposition  process  should  be  specified. 

Response.  While  not  specifically 
requiring  meetings  in  a  location 
convenient  and  accessible  to  all  parties, 
the  agency  believes  this  request  is  met 
with  the  requirement  that  meetings 
should  generally  be  held  at  a  location 
within  or  near  the  National  Forest. 
However,  when  that  is  not  possible,  this 
paragraph  allows  for  teleconference. 
Concerning  the  timeframe  comments, 
the  ARA  statutorily  sets  the  15 -day 
requirement  for  meeting.  The  timeframe 
for  completing  informal  disposition 
meetings  is  limited  only  by  the  45-day 
requirement  for  the  appeal  disposition 
to  be  completed. 

Proposed  section  215.17,  paragraph 

(c)  discussed  the  structure  of  the 
meeting. 

Comment.  Many  of  the  comments 
received  discussed  who  participates  in 
the  informal  disposition  meeting, 
including  allowing  "other  participants" 
at  informal  disposition  meetings  and 
having  the  meeting  open  to  the  public. 
Other  comments  requested  that  the 
recording  of  informal  disposition 
meetings  and  telephone  meetings  be 
allowed. 

Response.  After  reviewing  the 
comments  and  the  intent  of  the  informal 
disposition  meeting  as  previously 
discussed  earlier  in  this  section,  the 
final  rule  omits  the  reference  to  "any 
other  participants."  However,  meetings 
are  still  open  to  the  public.  Telephone 
meetings  are  allowed.  Recording  of 
informal  disposition  meetings  is 
allowed;  however,  submitting  the  tape 
to  the  Reviewing  or  Deciding  Official  is 
not  because  the  Reviewing  Official's 
recommendation  and  Deciding  Officer's 
appeal  disposition  must  be  based  on  the 
same  information  that  was  available  to 
the  Responsible  Official,  as  well  as  the 
appeal. 

Proposed  section  215.17,  paragraph 

(d)  described  outcomes. 
Comment.  There  was  a  suggestion 

about  the  "Forest  Service  making  a  good 
faith  effort  to  resolve  the  appeal"  should 
be  addressed,  and  a  suggestion  to 
eliminate  the  requirement  for  the 
Responsible  Official  to  advise  the 
Appeal  Deciding  Officer  when  an 
appellant  declines  to' meet.  One 
comment  pointed  out  an  inconsistency 
between  paragraphs  (d)(1)  and  (d)(3). 
Response.  "The  Department  expects 
Responsible  Officials  to  meet  the  intent 
of  the  ARA  and  put  forth  a  good  faith 
effort  to  achieve  a  successful  outcome  at 
the  informal  disposition  meeting. 
However,  it  does  not  see  the  need  to 
regulate  this  expectation.  The 
requirement  for  the  Responsible  Official 
to  provide  information  on  the  outcome 


of  the  informal  disposition  meeting  to 
the  Appeal  Deciding  Officer  is  necessary 
as  it  lets  both  the  Appeal  Reviewing 
Officer  and  Appeal  Deciding  Officer 
know  whether  the  appeal  has  or  has  not 
been  resolved  and  whether  formal 
review  should  continue.  Whether  or  not 
an  appellant  meets  with  the  Responsible 
Official  does  not  prejudice  review  of  an 
appeal. 

The  final  rule  is  rewritten,  clarifying 
that  the  only  information  transmitted  to 
the  Appeal  Deciding  Officer  is  the 
outcome.  It  also  modifies  paragraph 
(d)(3)  to  read  "unresolved  portion," 
removing  the  inconsistency  pointed  out 
in  the  comments. 

Proposed  section  215.18  described  the 
appeal  review  and  disposition  process. 
It  added  a  paragraph  clarifying 
procediu'es  for  the  Responsible  Official 
when  an  appeal  decision  includes         ^ 
instructions  and  added  other 
clarifications  regarding  appeal 
disposition. 

Comment.  General  comments 
received  expressed  concerns  about  what 
should  be  in  the  appeal  decision  letter 
and  availability  of  appeal  decisions. 

Response.  The  Department  believes  it 
is  not  appropriate  for  a  rule  to  specify 
the  information  an  appeal  decision 
should  include.  However,  it  is 
appropriate  to  provide  such  guidance 
through  other  means,  and  this  has  been 
done  through  Forest  Service  guidance. 
Appeal  decisions  also  are  posted  on  the 
Forest  Service  and  Regional  Office 
World  Wide  Web/Internet  pages. 

Proposed  section  215.18,  paragraph 
(b)  described  the  formal  disposition 
process. 

Comment.  Some  of  the  comments 
received  disagreed  with  the  provision 
allowing  for  disposing  of  an  appeal 
without  issuing  a  decision  or  giving  the 
reason  for  not  issuing  a  decision.  Other 
conunents  addressed  length  of  time  (45 
days)  for  responding  to  an  appeal  and 
when  notification  of  an  appeal  decision 
occurs. 

Response.  Paragraph  (b)(2)  was  added 
to  ensure  that  appellants  would  be 
notified  of  the  final  agency  action.  The 
statutory  language  in  the  ARA  controls 
not  only  the  length  of  time  within 
which  an  appeal  decision  must  be 
issued  (45  days),  but  also  provides  for 
the  disposition  of  an  appeal  after  45 
days  has  elapsed  without  an  appeal 
decision.  To  alleviate  concerns  about 
the  timing  between  when  an  appeal 
decision  is  mailed  to  the  appellant(s) 
and  when  implementation  of  the  project 
begins,  the  final  rule  clarifies  that  an 
appeal  decision  (paragraph  (b)(1))  must 
be  sent  within  5  days  of  its  being 
rendered. 
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Proposed  section  215.19  detailed  the 
Appeal  Deciding  Officer's  authority. 

Comment.  Some  of  those  commenting 
wanted  the  Appeal  Deciding  Officer's 
independence  from  the  Responsible 
Official  clarified;  others  sought  to  have 
the  Appeal  Deciding  Officer  publish  the 
procedures  under  which  an  appeal  is 
reviewed.  Some  respondents  thought 
the  rule  should  clarify  the  level  of 
communication  permissible  between  the 
Responsible  Official  and  the  Appeal 
Deciding  Officer,  while  others  wanted 
the  difference  between  the  Appeal 
Deciding  Officer  and  Appeal  Reviewing 
Officer  roles  better  defined. 

Response.  The  Department  believes 
the  roles  of  the  Appeal  Deciding  Officer 
and  Appeal  Reviewing  Officer  are 
clearly  defined  in  the  rule.  Concerning 
the  question  about  the  level  of 
communication  permissible  between  the 
Responsible  Official  and  the  Appeal 
Deciding  Officer,  one  must  keep  in 
mind  the  need  to  maintain  a  fair  and 
objective  review.  The  Appeal  Deciding 
Officer's  decision  must  be  based  on  the 
same  information  that  was  available  to 
the  Responsible  Official,  as  well  as  the 
appeal.  Therefore,  in  order  to  maintain 
fairness  and  objectivity,  discussions 
between  the  Appeal  Deciding  Officer 
and  the  Responsible  Official,  or  between 
the  Appeal  Deciding  Officer  and  the 
appellant(s),  concerning  the  merits  of 
the  appeal  are  not  allowed.  The  nde 
already  states  that  the  Appeal  Deciding 
Officer's  review  is  based  on  the  appeal 
record  and  Appeal  Reviewing  Officer's 
reconunendation,  and  §  215.2  states 
what  is  included  in  the  appeal  record 
and  its  use  by  the  Appeal  Deciding 
Officer. 
Proposed  section  215.19,  paragraph 

(a)  discussed  procedural 
determinations. 

Comment.  One  suggestion  was  to 
make  a  provision  addressing  what 
happens  when  certain  situations  are  not 
addressed  in  the  rule. 

Response.  The  Department 
understands  the  concern  and  believes 
the  ciurrent  policy  of  addressing  unique 
situations  on  a  case-by-case  basis  is 
working.  H  would  be  impossible  to 
identify  and  provide  for  all  possible 
scenarios. 

Proposed  section  215.19,  paragraph 

(b)  allowed  the  Appeal  Deciding  Officer 
to  consolidate  appeals  and  issue  one  or 
more  appeal  decisions  while  proposed 
paragraph  (c)  gave  the  Apped  Deciding 
Officer  the  authority  to  select  a 
representative  when  an  appeal  lists 
multiple  names  and/or  organizations. 

Comment.  Some  respondents  wanted 
clarification  for  dealing  with  appeals  by 
multiple  groups;  some  wanted 
clarification  on  how  paragraph  (c) 


relates  to  paragraph  (b);  some  wanted 
the  rule  to  ensiue  that  when  multiple 
appeals  are  combined,  that  the 
combination  is  based  on  similar  issues, 
while  others  stated  the  Forest  Service 
has  no  legal  authority  to  consolidate 
multiple  appeals  wiOi  multiple 
appellants  and  multiple  issues  or 
appoint  a  representative.  Some 
respondents  did  not  see  the  need  for  the 
Forest  Service  to  appoint  a 
representative,  while  others  suggested 
the  Appeal  Deciding  Officer  should 
have  the  discretion  to  request  appellants 
to  select  their  own  representative. 
Response.  There  is  not  a  direct 
relationship  between  proposed 
paragraph  (b)  and  proposed  paragraph 
(c).  For  efficiency,  proposed  paragraph 
(b)  allowed  the  Appeal  Deciding  Officer 
to  consolidate  appeals  for  the  purpose  of 
issuing  one  or  more  appeal  decisions. 
Proposed  paragraph  (c)  allowed  the 
Appeal  Deciding  Officer  to  appoint  a 
representative  when  an  appeal  lists 
several  different  organizations  and/or 
individuals.  The  Department  does  have 
the  authority  to  implement  both 
paragraphs  as  the  ARA  left  the 
discretion  to  the  Department  to  develop 
and  implement  a  process.  If  individuals 
and  groups  meeting  appeal  eligibility 
want  to  join  together  to  appeal,  the 
Department  agrees  that  it  is  better  for 
them  to  appoint  their  own 
representative  for  the  purposes  of 
conununications.  Therefore,  in  the  final 
rule,  §215.14  (b)(2)(i)  now  asks  those 
filing  an  appeal  with  more  than  one 
individual  or  organization  to  identify  a 
lead  appellant  as  defined  in  §  215.2. 
However,  the  final  rule  clarifies  in  this 
section  that  the  Appeal  Deciding  Officer 
has  the  authority  to  appoint  the  first 
individual/organization  listed  if  a  lead 
appellant  is  not  identified  in  the  appeal 
(§215.8(b)(2)(ii)). 

Proposed  section  215.19,  paragraph 
(d)  clarified  that  the  Appeal  Deciding 
Officer's  decision  could  be  different 
ft'om  the  Appeal  Reviewing  Officer's 
recommendation. 

Comment.  The  only  conunent  on  this 
proposed  paragraph  requested  that 
when  this  happens,  it  should  be 
disclosed  to  the  appellants. 

Response.  CurrenUy,  the  rule  already 
provides  for  releasing  the  Appeal 
Reviewing  Officer's  recommendation 
after  the  appeal  decision  is  rendered. 
The  Appeal  Deciding  Officer's  decision 
is  based  on  review  of  the  appeal  record, 
including  the  Appeal  Reviewing 
Officer's  recommendation,  so  releasing 
it  after  the  decision  is  appropriate. 

In  reviewing  the  proposed  nde,  the 
Department  determined  that  it  would  be 
more  efficient  to  combine  the  two 
sections  concerning  the  Appeal 


Deciding  Officer.  Therefore,  the  final 
rule  combines  proposed  §  215.13,  Where 
to  file  appeals,  and  proposed  §  215.19, 
Appeal  I)eciding  Officer's  authority, 
into  one  section  designated  at  §  215.8, 
Appeal  Deciding  Officer,  in  the  final 
rule. 

Proposed  section  215.20  discussed 
the  Appeal  Reviewing  Officer's 
responsibilities. 

Comment.  One  respondent  wanted  to 
delete  the  Appeal  Reviewing  Officer's 
position. 

Response.  The  Secretary  does  not 
have  the  authority  to  remove  the  Appeal 
Reviewing  Officer  from  the  process.  The 
ARA  mandates  an  Appeal  Reviewing 
Officer  and  the  responsibilities. 

Proposed  section  215.20;  paragraph 
(b)  discussed  the  Appeal  Reviewing 
Officer's  recommendation. 

Comment.  Some  of  those  commenting 
on  the  proposed  paragraph  asked  that 
the  Appeal  Reviewing  Officer  address 
all  procedural  issues  that  develop  after 
an  appeal  is  filed.  Others  thought  the 
Appeal  Reviewing  Officer  should 
consult  with  the  Responsible  Official 
whenever  there  is  a  question  about  the 
record;  that  their  recommendation 
should  always  be  made  public;  and 
review  procedures  they  must  follow 
should  be  detailed. 

Response.  Because  the  authority  for 
making  the  appeal  decision  lies  with  the 
Appeal  Deciding  Officer,  the 
Department  believes  it  is  more 
appropriate  for  the  Appeal  Deciding 
Officer  to  make  the  procedural 
decisions.  While  the  ARA  discusses  the 
Appeal  Reviewing  Officer's 
responsibilities,  it  does  not  mandate  the 
details  of  the  review  process.  The 
Department  believes  that  maximum 
flexibility  shoidd  be  given  to  an  Appeal 
Deciding  Officer  to  decide  what  is 
expected  from  the  Appeal  Reviewing 
Officer  in  terms  of  their 
recommendation.  The  final  rule  does 
limit  the  review  to  the  decision 
dociunentation  and  appeal.  The  current 
rule  already  states  that  the  Appeal 
Reviewing  Officer's  recommendation  is 
available  once  the  disposition  of  the 
appeal  is  concluded.  The  appeal 
process,  including  the  Appeal 
Reviewing  Officer's  recommendation,  is 
intended  to  be  an  independent  review  at " 
the  same  or  higher  organizational  level 
as  the  Responsible  Official.  The 
integrity  of  the  appeal  record  must  be 
maintained  consistently  because  the 
Appeal  Reviewing  Officer's 
reconunendation  must  be  based  on  the 
same  information  that  was  available  to 
the  Responsible  Official,  as  well  as  the 
appeal.  To  maintain  a  fair  and  objective 
review,  conununication  between  the 
Responsible  Official  and  the  Appeal 
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Reviewing  Officer,  or  between  the 
Appeal  Reviewing  Officer  and  the 
appeilant(s),  concerning  the  merits  of 
the  appeal  is  not  appropriate. 

Proposed  section  215.20,  paragraph 
(c)  allowed  the  Appeal  Reviewing 
Officer  to  consolidate  appeals  for  the 
purpose  of  issuing  one  or  more 
recommendations . 

Comment.  Those  commenting  on  the 
proposed  paragraph  disagreed  with  this 
provision,  expressing  the  opinion  that  it 
is  inequitable  for  them  to  have  the 
authority  to  consolidate  multiple 
appeals  and  appoint  a  single  individual 
to  represent  all  appellants  on  all  issues 
raised  in  all  appeals. 

Response.  It  appears  there  might  be 
some  confusion  between  combining 
appeals  for  purposes  of  reviewing  issues 
in  this  section  and  the  Appeal  Deciding 
Officer's  authority  to  select  a 
representative  when  a  single  appeal  lists 
multiple  names  and/or  organizations. 
Appeals  may  be  consolidated  for 
purposes  of  reviewing  issues  and 
rendering  one  or  more 
recommendations. 

The  final  rule  designates  proposed 
§  215.20  as  §  215.19  and  retitles  it 
Appeal  Reviewing  Officer,  consistent 
with  §  215.8,  Appeal  Deciding  Officer. 

Proposed  section  215.21  detailed  the 
Secretary's  authority.  Proposed 
paragraph  (b)  exempts  decisions  signed 
by  the  Secretary  or  Under  Secretary  of 
Agriculture  from  the  provisions  of  this 
rule. 

Comment.  All  of  those  responding  to 
this  provision  opposed  it.  Reasons  cited 
included  concerns  that:  it  evades  the 
appeal  process;  it  excludes  local 
expertise  and  the  public  in  general;  it 
will  cost  the  taxpayer  money  becatise  it 
will  cause  the  public  to  go  directly  to 
court;  it  violates  NEPA,  NFMA,  and  the 
ARA;  it  should  be  a  regulatory  issue 
regardless  of  which  administration  is  in 
power;  sound  science  will  be  removed 
from  decisions  made  at  this  level;  and 
an  entire  class  of  decisions  will  be 
exempt  from  appeal  based  solely  on  the 
origin  of  the  decision. 

Response.  Congress  has  charged  the 
Secretary  with  the  responsibility  to 
protect,  manage  and  administer  the 
national  forests.  The  Secretary  has 
delegated  that  mission  to  the  Under 
Secretary  for  Natural  Resources  and 
Environment  and  the  Forest  Service. 
USDA's  general  regulations  make  it 
clear  that  the  Secretary  and  Under 
Secretary  of  Agriculture  retain  authority 
to  make  decisions  on  matters  that  have 
been  delegated  to  the  Forest  Service. 
Nothing  in  the  ARA  alters  the 
Secretary's  long-established  authority  to 
make  decisions  affecting  the  Forest 
Service.  The  ARA  directed  the  Secretary 


\o  promulgate  rules  to  "establish  a 
notice  and  comment  process  for 
proposed  actions  of  the  Forest  Service 
concerning  projects  and  activities 
implementing  land  and  resource 
management  plans  *  *  *  and  shall 
modify  the  procedure  for  appeals  of 
decisions  concerning  such  projects." 
Secretarial  decisions  have  never  been 
subject  to  appeal  under  any  of  the  Forest 
Service's  administrative  appeal  systems 
and  there  is  no  indication  that  Congress 
intended  to  work  such  a  change  through 
the  ARA.  Nothing  in  this  section  allows 
a  Responsible  Official,  Departmental  or 
Forest  Service,  to  avoid  any  applicable 
notice  and  comment  requirements;  for 
example,  circulating  a  draft  or 
supplemental  EIS  for  comment  (40  CFR 
1505.2).  This  should  alleviate  some  of 
the  concerns  from  the  public  about  not 
having  an  opportunity  to  comment. 

The  final  rule  is  rewritten  to  improve 
clarity;  however,  the  changes  do  not 
alter  the  original  intent.  Proposed 
§  215.21  is  designated  §  215.20  in  the 
final  rule. 

Proposed  section  215.22  discussed 
judicial  proceedings  and  deleted  the 
opportunity  to  waive  this  rule  and 
proceed  directly  to  court. 

Comment.  The  only  comment 
received  wanted  the  waiver  of  the 
exhaustion  requirement  from  the 
current  rule  retained. 

Response.  The  USDA  Reorganization 
Act  of  1993  details  when  judicial 
proceedings  can  occur. 

Proposed  §  215.22  is  designated 
§  215.21  in  the  final  rule. 

Proposed  section  215.23  discussed 
when  this  rule  would  become  effective. 

Comment.  No  conunents  were 
received  on  this  section. 

Response:  Inthe  final  rule,  proposed 
§  215.23  is  designated  §  215.22,  and  this 
section  provides  that  the  rule  is  effective 
)une  4,  2003,  except  as  noted  in 
paragraph  (b)  discussed  below.  Pursuant 
to  the  requirements  of  5  U.S.C.  553,  the 
Department  has  elected  not  to  delay  the 
effective  date  of  the  final  rule.  In  doing 
so,  confusion  resultmg  fit)m 
implementation  of  interim  procedures 
established  through  the  settlement 
agreement  cited  in  the  response  to 
§  215.4  will  be  reduced.  See  the 
discussion  in  paragraph  (c)  below  for 
further  discussion. 

Paragraph  (a)  makes  clear  that  the 
notice,  comment,  and  appeal  procedures 
of  this  part  apply  to  all  projects  and 
activities  for  which  legal  notice  is 
published  on  or  after  the  effective  date 
of  this  rule,  June  4,  2003,  with  one 
exception,  discussed  in  paragraph  (b) 
below. 

Paragraph  (b)  provides  for  a  30-day 
delay  in  implementation  of  the 


provisions  for  electronic  comments  and 
appeals  (§§215.5,  215.6,  215.7,  215.15). 
Even  though  the  final  rule  becomes 
effective  immediately,  it  will  take  some 
time  to  establish  electronic  mailboxes 
across  the  Forest  Service  to  receive 
electronic  comments  and  appeals,  as 
provided  for  in  the  final  rule. 

Paragraph  (c)  makes  clear  that  projects 
and  activities  for  which  legal  notice  is 
published  prior  to  the  effective  date  of 
the  final  rule  are  subject  to  the  notice, 
comment,  and  appeal  procedures  of  part 
215  in  effect  prior  to  June  4,  2003.  This 
rule  can  be  found  in  the  edition  of  36 
CFR  parts  200  to  299,  Revised  as  of  July 
1,  2002.  As  explained  in  the  discussion 
of  §  215.4,  effective  June  4,  2003,  the 
Forest  Service  will  cease  to  implement 
the  procedures  set  forth  in  the  interim 
provisions  of  the  setUement  agreement 
addressed  in  the  §215.4  discussion 
above. 

Proposed  section  215.24  stated  that 
this  rule  contained  information 
collection  requirements  and  would  be 
assigned  an  c3mB  control  number. 

Comment.  No  comments  were 
received  on  this  section. 

Response.  Subsequent  to  the 
publication  of  the  proposed  rule,  the 
Forest  Service  and  the  Department 
determined  that  the  proposed  rule  did 
not  contain  any  information  collection  ' 
or  recordkeeping  requirements  and 
therefore  is  not  subject  to  OMB  review 
pursuant  to  the  Paperwork  Reduction 
Act.  See  "Controlling  Paperwork 
Burdens  on  the  Public"  in  the  following 
Regulatory  Certifications  for  further 
discussion.  Proposed  §215.24  is  not 
included  in  the  final  rule. 

Regulatory  Certifications 

Regulatory  Impact 

This  final  rule  has  been  reviewed 
under  USDA  procedures  and  Executive 
Order  12866  on  Regulatory  Planning 
and  Review.  It  has  been  determined  that 
this  is  not  a  significant  action.  This  final 
rule  will  not  have  an  aimual  effect  of 
$100  million  or  more  on  the  economy 
nor  adversely  affect  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  nor  State  or  local 
governments.  This  final  rule  will  not 
interfere  with  an  action  taken  or 
planned  by  another  agency  nor  raise 
new  legal  or  policy  issues.  Finally,  this 
final  rule  will  not  alter  the  budgetary 
impact  of  entiUements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  of  such 
programs. 

Moreover,  this  final  rule  has  been 
considered  in  light  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.), 
and  it  has  been  determined  that  this 
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action  will  not  have  a  significant 
econpmic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
that  Act.  Therefore,  a  regulatory 
flexibility  analysis  is  not  required  for 
this  final  rule. 

Environmental  Impacts 

This  final  rule  would  revise  the 
administrative  procedures  and 
requirements  to  guide  notice,  comment, 
and  appeal  of  projects  and  activities 
implementing  a  land  and  resource 
management  plan.  Section  31.1b  of 
Forest  Service  Handbook  1909.15  (57  FR 
43168;  September  18, 1992)  excludes 
from  documentation  in  an 
environmental  assessment  or  impact 
statement  "rules,  regulations,  or  policies 
to  establish  Service-wide  administrative 
procedures,  program  processes,  or 
instruction."  This  final  rule  clearly  falls 
within  this  category  of  actions  and  no 
extraordinary  circtmistances  exist  which 
would  require  preparation  of  an 
environmental  assessment  or  an 
environmental  impact  statement. 

Energy  Effects  ' 

This  final  rule  has  been  reviewed 
imder  Executive  Order  13211  of  May  18, 
2001,  Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  It  has  been 
determined  that  this  final  rule  does  not 
constitute  a  significant  energy  action  as 
defined  in  the  Executive  order. 
Procedural  in  nature,  this  final  rule 
would  revise  the  administrative 
procedures  and  requirements  to  guide 
notice,  comment,  and  appeal  of  projects 
and  activities  implementing  a  land  and 
resource  management  plan. 

Controlling  Paperwork  Burdens  oh  the 
Public 

This  final  rule  does  not  contain  any 
recordkeeping  or  reporting  requirements 
or  other  information  collection 
requirements  as  defined  in  5  CFR  part 
1 320  and  thereby  imposes  no  paperwork 
burden  on  the  public  and  is  not  subject 
to  the  review  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  part  3501  et  seq.)  and 
implementing  regulations  at  5  CFR  part 
1320. 

Federalism 

The  agency  has  considered  this  final 
rule  under  the  requirements  of 
Executive  Order  13132,  Federalism.  The 
agency  has  determined  that  the  final 
rule  conforms  with  the  federalism 
principles  set  out  in  this  Executive 
order;  would  not  impose  emy 
compliance  costs  on  the  States;  and 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 


between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Based  on 
comments  received  on  the  proposed 
rule,  the  Department  has  determined 
that  additional  consultation  is  not 
needed  with  State  and  local 
governments  prior  to  adopting  a  final 
rule. 

Consultation  and  Coordination  With 
Indian  Tribal  Governments 

This  final  rule  does  not  have  tribal 
implications  as  defined  in  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  and,  therefore,  advance 
consultation  with  tribes  is  not  required 
before  issuance  of  the  final  rule. 

No  Takings  Implications 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12630,  and  it  has  been  determined  that 
the  rule  does  not  pose  the  risk  of  a 
taking  of  Constitutionally  protected 
private  property.  This  final  rule  would 
only  revise  the  administrative 
procedures  and  requirements  that  gviide 
notice,  comment,  and  appeal  of  projects 
and  activities  implementing  a  land  and 
resource  management  plan. 

Civil  Justice  Reform 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  The  agency  has  not 
identified  any  State  or  local  laws  or 
regulations  that  are  in  conflict  with  this 
regulation  or  that  would  impede  full 
implementation  of  this  final  rule. 
Nevertheless,  in  the  event  that  such  a 
conflict  were  to  be  identified,  the  final 
rule  would  preempt  the  State  or  local 
laws  or  regiUations  found  to  be  in 
conflict.  However,  in  that  case,  (1)  no 
retroactive  effect  would  be  given  to  this 
final  rule:  and  (2)  the  Department  would 
not  require  the  parties  to  use 
administrative  proceedings  before 
parties  may  file  suit  in  court  challenging 
its  provisions. 

Unfunded  Mandates 

Pursuant  to  Tide  11  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C. 
1531-1538),  which  the  President  signed 
into  law  on  March  22, 1995,  the  agency 
has  assessed  the  effects  of  this  final  rule 
on  State,  local,  and  tribal  governments 
and  the  private  sector.  This  rule  does 
not  compel  the  expenditure  of  $100 
million  or  more  by  any  State,  local,  or 
tribal  governments  or  anyone  in  the 
private  sector.  Therefore,  a  statement 
under  section  202  of  the  Act  is  not 
required. 


List  ef  Subjects  in  36  CFR  Part  215 

Administrative  practice  and    . 
procedure.  National  forests. 

■  Therefore,  for  the  reasons  set  forth  in 
the  preamble,  revise  part  215  of  Title  36 
of  the  Code  of  Federal  Regulations  to 
read  as  follows: 

PART  215— NOTICE,  COMMENT,  AND 
APPEAL  PROCEDURES  FOR 
NATIONAL  FOREST  SYSTEM 
PROJECTS  AND  ACTIVITIES 

Sec. 

215.1  Purpose  and  scope. 

215.2  Definifions. 

215.3  Proposed  actions  subject  to  legal 
notice  and  opportunity  to  comment. 

215.4  Actions  not  subject  to  legal  notice 
and  opportunity  to  comment. 

215.5  Legal  notice  of  proposed  actions. 

215.6  Comments  on  proposed  actions. 

215.7  Legal  notice  of  decision. 

215.8  Appeal  Deciding  Officer. 

215.9  Decision  implementation. 

215.10  Emergency  situations. 

215.11  Decisions  subject  to  appeal. 

215.12  Decisions  and  actions  not  subject  to 
appeal. 

215.13  Who  may  appeal. 

215.14  Appeal  content. 

215.15  Appeal  time  periods  and  process. 

215.16  Dismissal  of  appeal  without  review. 

215.17  Informal  disposition. 

215.18  Formal  review  and  disposition 
procedures. 

215.19  Appeal  Reviewing  Officer. 

215.20  Secretary's  authority. 

215.21  Judicial  proceedings.  * 

215.22  Applicability  and  effective  date. 

Authority:  16  U.S.C.  472.  551:  sec.  322. 
Pub.  L.  102-381  (Appeals  Reform  Act).  106     ' 
Stat.  1419  (16  U.S.C.  1612  note). 

§  21 5. 1    Purpose  and  scope. 

(a)  Purpose.  The  rules  of  this  part 
have  two  purposes.  First,  this  part 
establishes  a  process  by  which  the 
public  receives  notice  and  is  provided 
an  opportunity  to  comment  on  proposed 
actions  for  projects  and  activities 
implementing  a  land  and  resource 
management  plan  prior  to  a  decision  by 
the  Responsible  Official.  Second,  this 
part  establishes  an  appeal  process  and  . 
identifies  the  decisions  that  may  be 
appealed,  who  may  appeal  those 
decisions,  the  responsibilities  of  the 
participants  in  an  appeal,  and  the 
procedures  that  apply  for  the  prompt 
disposition  of  the  appeal. 

(d)  Scope.  The  notice  of  proposed 
actions  and  opportimity  to  comment 
provides  an  opportimity  for  the  public 
to  provide  meaningful  input  prior  to  the 
decision  on  projects  and  activities 
implementing  land  and  resource 
management  plans;  The  rules  of  tliis 
part  complement,  but  do  not  replace, 
niunerous  other  opporttmities  to 
participate  in  and  influence  the  agency's 
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project  and  activity  planning,  such  as 
those  provided  by  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  implementing  regulations  and 
procedures  at  40  CFR  parts  1500-1508, 
the  National  Forest  Management  Act 
(NFMA)  implementing  regulations  at 
part  219,  and  the  pertinent  requirements 
at  part  216  regarding  notice  and 
comment  for  certain  Forest  Service 
Manual  (FSM)  directives.  The  appeal 
process  is  available  to  those  who  submit 
substantive  comments  during  the 
comment  period.  Appeal  disposition 
constitutes  the  Hnal  administrative 
determination  of  the  United  States 
Department  of  Agriculture.  Throughout 
this  part,  references  to  decisions  which 
affect  an  authorized  use  or  occupancy  of 
National  Forest  System  lands  and  meet 
all  other  applicable  requirements  of  this 
part,  are  subject  to  appeal  by  the  holders 
of  such  authorizations  under  either  this 
part  or  part  251.  subpart  C.  but  not . 
under  both  parts.  In  addition,  certain 
other  parties  meeting  requirements  of 
§251.86  may  also  be  eligible  to  appeal 
projects  under  either  this  part  or  part 
251.  subpart  C,  but  not  under  both  parts. 

§215.2    Definitions. 

Address — An  individual's  or 
organization's  current  physical  mailing 
address.  An  e-mail  address  is 
insufHcient  for  identiHcation. 

Appeal — The  written  document  filed 
with  an  Appeal  Deciding  Officer  by 
someone  seeking  review  of  a  decision. 

Appeal  Deciding  Officer — The 
Secretary  of  Agriculture  (USDA)  or  the 
USDA  or  Forest  Service  designee  having 
the  delegated  authority  and 
responsibility  to  render  a  decision  on  an 
appeal  Hied  under  this  part.  The  Appeal 
Deciding  Officer  is  the  next  higher-level 
supervisor  of  the  Responsible  Official. 

Appeal  disposition — Either  a  written 
appeal  decision  or  written  notification 
in  cases  where  the  original  decision  is 
the  final  agency  action  and  no  appeal 
decision  is  issued. 

Appeal  period — The  45-calendar-day 
period  following  publication  of  the  legal 
notice  in  the  newspaper  of  record  of  a 
decision  during  which  an  appeal  may  be 
filed  with  the  Appeal  Deciding  Officer. 

Appeal  recora — The  information 
upon  which  review  of  an  appeal  is 
conducted,  consisting  of  the  transmittal 
letter,  the  appeal,  decision 
documentation,  the  legal  notice  of 
decision,  the  Responsible  Official's 
documentation  of  the  informal 
disposition  meeting,  and  the  Appeal 
Reviewing  Officer's  recommendation. 

Appeal  Reviewing  Officer — A  Forest 
Service  line  officer  or  USDA  official 
who  reviews  an  appeal  and  makes  a 
written  recommendation  to  the  Appeal 


Deciding  Officer  on  disposition  of  the 
appeal. 

Appellant — An  individual  or 
organization  filing  an  appeal  who 
submitted  substantive  oral  or  written 
comments  during  the  comment  period 
on  a  specific  project  or  activity. 

Categorically  excluded  ICE}— 
Proposed  actions,  which  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  and  for  which  neither  an 
environmental  impact  statement  (EIS) 
nor  an  environmental  assessment  (EA) 
is  required  (40  CFR  1508.4;  FSH 
1909.15,  Chapter  30). 

Comment  period — The  30-calendar- 
day  period  following  publication  of  the 
legal  notice  in  the  newspaper  of  record 
of  a  proposed  action,  during  which  the 
public  has  the  opportunity  to  provide 
comments  to  a  Responsible  Official  on 
a  proposed  action  subject  to  this  part, 
except  for  projects  requiring  an  EIS 
which  follow  CEQ  procedures  for  notice 
and  comment  (40  CFR  parts  1503  and 
1506.10:  FSH  1909.15,  Chapter  20).  The 
time  period  is  computed  using  calendar 
days,  including  Saturdays,  Sundays, 
and  Federal  holidays.  However,  when 
the  time  period  expires  on  a  Saturday, 
Sunday,  or  Federal  holiday,  comments 
shall  be  accepted  until  the  end  of  the 
next  Federal  working  day. 

Decision  documentation — The 
Decision  Notice  (DN)  or  Record  of 
Decision  (ROD)  and  all  relevant 
environmental  and  other  analysis 
documentation  and  records,  including 
all  comment  letters  received,  on  which 
the  Responsible  Official  bases  a  decision 
under  appeal. 

Decision  Notice  (DN) — A  concise 
written  record  of  a  Responsible 
Official's  decision  based  on  an 
environmental  assessment  and  a 
Finding  of  No  Significant  Impact 
(FONSI)  (40  CFR  1508.13;  FSH  1909.15, 
Chapter  40). 

Emergency  situation — A  situation  on 
National  Forest  System  (NFS)  lands  for 
which  immediate  implementation  of  all 
or  part  of  a  decision  is  necessary  for 
relief  from  hazards  threatening  human 
health  and  safety  or  natural  resources  on 
those  NFS  or  adjacent  lands;  or  that 
would  result  in  substantial  loss  of 
economic  value  to  the  Federal 
Government  if  implementation  of  the 
decision  were  delayed. 

Environmental  Assessment  (EA) — A 
concise  public  dociunent  that  provides 
sufficient  evidence  and  analysis  for 
determining  whether  to  prepare  an 
environmental  impact  statement  (EIS)  or 
a  finding  of  no  significant  impact,  aids 
an  agency's  compliance  with  the 
National  Environmental  Policy  Act 
(NEPA)  when  no  EIS  is  necessary,  and 


facilitates  preparation  of  a  statement 
when  one  is  necessary  (40  CFR  1508.9; 
FSH  1909.15,  Chapter  40). 

Environmental  Impact  Statement 
(EIS) — A  detailed  written  statement  as 
required  by  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (40  CFR  1508.11;  FSH  1909.15, 
Chapter  20). 

Finding  of  No  Significant  Impact 
(FONSI}— A  document  prepared  by  a 
Federal  agency  presenting  the  reasons 
why  an  action,  not  otherwise  excluded, 
will  not  have  a  significant  effect  on  the 
human  environment  and  for  which  an 
environmental  impact  statement, 
therefore,  will  not  be  prepared.  It 
includes  the  environmental  assessment 
or  a  siunmary  of  it  and  shall  note  any 
other  environmental  documents  related 
to  it  (40  CFR1508.13;  FSH  1909.15. 
Chapter  40). 

Forest  Service  line  officer — A  Forest 
Service  official  who  serves  in  a  direct 
line  of  command  from  the  Chief  and 
who  has  the  delegated  authority  to  make 
and  execute  decisions  subject  to  this 
part. 

Lead  appellant — For  appeals 
submitted  with  multiple  names,  or 
having  multiple  organizations  listed,  the 
appellant  identified  to  represent  all 
other  appellants  for  the  purposes  of 
communication,  written  or  otherwise, 
regarding  the  appeal.  The  use  of  the 
generic  term  "appellant"  applies  to  lead 
appellant  also. 

Name — The  first  and  last  name  of  an 
individual  or  the  name  of  an 
organization.  An  electronic  usemame  is. 
insufficient  for  identification  of  an 
individual  or  organization. 

National  Forest  System  land — All 
lands,  waters  or  interests  therein 
administered  by  the  Forest  Service 
(§251.51). 

Newspaperis)  of  record — Those 
principal  newspapers  of  general 
circulation  annually  identified  in  a  list 
and  published  in  the  Federal  Register 
by  each  Regional  Forester  to  be  used  for 
publishing  notices  of  projects  and 
activities  implementing  land  and 
resource  management  plans. 

Projects  and  activities  implementing  a 
land  and  resource  management  plan — 
Site-specific  projects  and  activities, 
including  those  for  research,  on 
{Rational  Forest  System  lands  that  are 
approved  in  a  Decision  Notice  (DN)  or 
Record  of  Decision  (ROD)  by  a  Forest 
Service  official. 

Proposed  action — A  proposal  made  by 
the  Forest  Service  that  is  a  project  or 
activity  implementing  a  land  and 
resoiuce  management  plan  on  National 
Forest  System  lands  and  is  subject  to  the 
notice  and  comment  provisions  of  this 
part. 


Record  of  Decision  (ROD} — ^A 
document  signed  by  a  Responsible 
Official  recording  a  decision  that  was 
preceded  by  preparation  of  an 
environmental  impact  statement  (40 
CFR  1505.2;  FSH  1909.15,  Chapter  20). 

Responsible  Official — The  Forest 
Service  employee  who  has  the  delegated 
authority  to  make  and  implement  a 
decision  subject  to  this  part. 

Substantive  comments — Comments 
that  are  within  the  scope  of  the 
proposed  action,  are  specific  to  the 
proposed  action,  have  a  direct 
relationship  to  the  proposed  action  and 
include  supporting  reasons  for  the 
Responsible  Official  to  consider. 

Transmittal  /etter— The  Responsible 
Official's  letter  transmitting  the  decision 
documentation.  The  letter  shall  include 
only  an  index  of  the  transmitted 
documents  and  identification  of  those 
portions  of  the  record  that  relate  to  the 
issues  raised. 

§  21 5.3    Proposed  actions  subject  to  legal 
notice  and  opportunity  to  comment. 

The  legal  notice  (§215.5)  and 
opportunity  to  comment  procedures 
(§215.6)apply  only  to: 

(a)  Proposed  projects  and  activities 
implementing  land  and  resource 
management  plans  (§  215.2)  for  which 

/  an  environmental  assessment  (EA)  is 
prepared; 

(b)  Proposed  projects  and  activities 
described  in  a  draft  environmental 
impact  statement  (EIS),  for  which  notice 
and  comment  procedures  are  governed 
by  40  CFR  parts  1500-1508  also; 

(c)  Proposed  non-significant 
amendments  to  a  land  and  resource 
management  plan  (pinsuant  to  the  1982 
planning  regulations)  that  are  included 
as  part  of  a  decision  on  a  proposed 
action  for  which  an  EA  is  prepared; 

(d)  A  proposed  action  resulting  in  a 
revision  of  an  EA  based  on 
consideration  of  new  information  or 
changed  circumstances  (FSH  1909.15, 
Chapter  10,  section  18)  as  provided  for 
in  §  215.18(b)(1);  and 

(e)  Proposed  research  activities  to  be 
conducted  on  National  Forest  System 
lands. 

§  215.4    Actions  not  subject  to  legal  notice 
and  opportunity  to  comment. 

The  procedures  for  legal  notice 
(§  215.5)  and  opportunity  to  conunent 
(§  215.6)  do  not  apply  to: 

(a)  Projects  and  activities  which  are 
categorically  excluded  from 
documentation  in  an  envirbnmental 
impact  statement  (EIS)  or  environmental 
assessment  (EA)  pursuant  to  FSH 
1909.15,  Chapter  30,  section  31; 

(b)  Proposed  amendments  to,  revision 
of,  or  adoption  of  land  and  resource 


management  plans  that  are  made 
separately  from  any  proposed  actions, 
and  which  are  therefore  subject  to  either 
the  objection  process  of  §  219.32  or  the 
administrative  appeal  and  review 
procedures  of  part  217  in  effect  prior  to 
November  9,  2000  [see  36  CFR  parts  200 
to  299,  Revised  as  of  July  1,  2000); 

(c)  Projects  and  activities  not  subject 
to  the  provisions  of  the  National 
Environmental  Policy  Act  and  the 
implementing  regulations  at  40  CFR 
parts  1500-1508  and  the  National  Forest 
Management  Act  and  the  implementing 
regulations  at  36  CFR  part  219; 

(d)  Determinations  by  the  Responsible 
Official,  after  consideration  of  new 
information  or  changed  circimistances, 
that  a  revision  of  the  EA  is  not  required 
(1909.15,  Chapter  10,  section  18);  and 

(e)"  Rules  promulgated  in  accordance 
with  the  Administrative  Procedure  Act 
(5  U.S.C.  551  et  seq.)  or  policies  and 
procedines  issued  in  the  Forest  Service 
Manual  and  Handbooks  (part  216). 

§  215.5    Legal  notice  of  proposed  actions. 

(a)  Responsible  Official.  The 
Responsible  Official  shall: 

(1)  Provide  notice  of  the  opportunity 
to  comment  on  a  proposed  action 
implementing  the  land  and  resomce 
management  plan. 

(2)  Determine  the  most  effective 
timing  for  publishing  the  legal  notice  of 
the  proposed  action  and  opportimity  to 
comment. 

(3)  Promptly  mail  notice  about  the 
proposed  action  to  any  individual  or 
organization  who  has  requested  it  and  to 
those  who  have  participated  in  project 
planning. 

(4)  Publish  a  legal  notice  of  the 
opportimity  to  comment  on  a  proposed 
action  as  provided  for  in  paragraph 
(b)(2). 

(5)  Accept  all  written  and  oral 
comments  on  the  proposed  action  as 
provided  for  in  §215. 6(a)(4). 

(6)  Identify  all  substantive  comments. 

(b)  Legal  notice  of  proposed  action. 
(1)  Content  of  legal  notice.  All  legal 

notices  shall  include  the  following: 

(i)  The  title  and  brief  description  of 
the  proposed  action. 

(ii)  A  general  description  of  the 
proposed  action's  location  with 
sufficient  information  to  allow  the 
interested  public  to  identify  the 
location. 

(iii)  A  statement  that  the  Responsible 
Official  is  requesting  an  emergency 
situation  determination  or  it  has  been 
determined  that  an  emergency  situation 
exists  for  the  project  or  activity  as 
provided  for  in  §  215.10,  when 
applicable. 

(iv)  For  a  proposed  action  to  be 
analyzed  and  documented  in  an 


environmental  assessment  (EA),  a 
statement  that  the  opportunity  to 
comment  ends  30  days  following  the 
date  of  publiqation  of  the  legal  notice  in 
the  newspaper  of  record  {§  215.6(a)(2)); 
legal  notices  shall  not  contain  the 
specific  date  since  newspaper 
publication  dates  may  vary. 

(v)  For  a  proposed  action  that  is 
analyzed  and  documented  in  a  draft 
environmental  impact  statement  (EIS).  a 
statement  that  the  opportunity  to 
comment  ends  45  days  follo\ying  the 
date  of  publication  of  the  notice  of 
availability  (NOA)  in  the  Federal 
Register  (§  215.6(a)(2)).  The  legal  notice 
must  be  published  after  the  NOA  and 
contain  the  NOA  publication  date. 

(vi)  A  statement  that  only  those  who 
submit  timely  and  substantive 
comments  will  be  accepted  as 
appellants. 

(vii)  The  Responsible  Official's  name, 
title,  telephone  number,  and  addresses 
(street,  postal,  facsimile,  and  e-mail)  to 
whom  comments  are  to  be  submitted 
and  the  Responsible  Official's  office 
business  hours  for  those  submitting 
hand-delivered  comments 
{§215.6(a)(4)(ii)). 

(viii)  A  statement  indicating  that  for 
appeal  eligibility  each  individual  or 
representative  from  each  organization 
submitting  substantive  comments  must 
either  sign  the  comments  or  verif}' 
identity  upon  request. 

(ix)  "The  acceptable  format(s)  for 
electronic  comments. 

(x)  Instructions  on  how  to  obtain 
additional. information  on  the  proposed 
action. 
(2)  Publication. 

(i)  Through  notice  published  aimually 
in  the  Federal  Register,  each  Regional 
Forester  shall  advise  the  public  of  the 
newspaper{s)  of  recqrd  utilized  for 
publishing  legal  notices  required  by  this 
part. 

(ii)  Legal  notice  of  the  opportunity  to 
comment  on  a  proposed  action  shall  be 
published  in  the  applicable  newspaper 
of  record  identified  in  paragraph 
(b)(2)(i)  for  each  National  Forest  System 
unit.  When  the  Chief  is  the  Responsible 
Official,  notice  shall  also  be  published 
in  the  Federal  Register.'  The  publication 
date  of  the  legal  notice  in  the  newspaper 
of  record  is  the  exclusive  means  for 
calculating  the  time  to  submit 
conunents  on  a  proposed  action  to  be 
analyzed  and  documented  in  an  EA. 
The  publication  date  of  the  NOA  in  the 
Federal  Register  is  the  exclusive  means 
for  calculating  the  time  to  submit 
comments  on  a  proposed  action  that  is 
analyzed  and  dociunented  in  a  draft  EIS. 

§215.6    Comments  on  proposed  actions, 
(a)  Opportunity  to  comment. 
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(1)  Time  period  for  submission  of 
comments. 

(i)  Environmental  Assessment. 
Comments  on  the  proposed  action  shall 
be  accepted  for  30  days  following  the 
date  of  publication  of  the  legal  notice. 

(ii)  Draft  Environmental  Impact 
Statement.  Comments  on  the  proposed 
action  shall  be  accepted  for  45  days 
following  the  date  of  publication  in  the 
Federal  Register  pursuant  to  40  CFR 
parts  1500-1508. 

(iii)  It  is  the  responsibility  of  all 
individuals  and  organizations  to  ensure 
that  iheir  comments  are  received  in  a 
timely  manner  as  provided  for  in 
paragraph  (a)(4). 

(iv)  Tne  time  period  for  the 
opportunity  to  comment  on 
environmental  assessments  shall  not  be 
extended. 

(2)  Computation  of  the  comment 
period.  The  time  period  is  computed 
using  calendar  days,  including 
Saturdays,  Sundays,  and  Federal 
holidays.  However,  when  the  time 
period  expires  on  a  Saturday,  Sunday, 
or  Federal  holiday,  comments  shall  be 
accepted  until  the  end  of  the  next 
Federal  working  day  (11:59  p.m.). 

(i)  Environmental  Assessment  (EA). 
The  30-day  comment  period  for 
proposed  actions  to  be  analyzed  and 
documented  in  an  EA  begins  on  the  first 
day  after  publication  of  the  legal  notice. 

(ii)  Draft  Environmental  Impact 
Statement  (EIS).  The  45-day  comment 
period  for  proposed  actions  that  are 
analyzed  and  documented  in  a  draft  EIS 
begins  on  the  first  day  after  publication 
of  the  NOA  in  the  Federal  Register. 

(3)  Requirements.  Individuals  and 
organizations  wishing  to  be  eligible  to 
appeal  must  provide  the  following: 

(i)  Name  and  address. 

(ii)  Title  of  the  proposed  action. 

(iii)  Specific  suostantive  comments 
(§  215.2)  on  the  proposed  action,  along 
with  supporting  reasons  that  the 
Responsible  Official  should  consider  in 
reaching  a  decision. 

(iv)  Signature  or  other  verification  of 
identity  upon  request;  identification  of 
the  individual  or  organization  who 
authored  the  comment(s)  is  necessary 
for  appeal  eligibility. 

(A)  For  appeals  listing  multiple 
organizations  or  multiple  individuals,  a 
signature  or  other  means  of  verification 
must  be  provided  for  the  individual 
authorized  to  represent  each 
organization  and  for  each  individual  in 
the  case  of  multiple  names,  to  meet 
appeal  eligibility  requirements. 

(B)  Those  using  electronic  means  may 
submit  a  scanned  signature.  Otherwise 
another  means  of  verifying  the  identity 
of  the  individual  or  organizational 
representative  may  be  necessary  for 


electronically  submitted  comments  or 
comments  received  by  telephone. 

(v)  Individual  n^embers  of  an 
organization  must  submit  their  own 
substantive  comments  to  meet  the 
requirements  of  appeal  eligibility; 
comments  received  on  behalf  of  an 
organization  are  considered  as  those  of 
the  organization  only. 

(vi)  Oral  comments  must  be  provided 
at  the  Responsible  Official's  office 
during  normal  business  hours  via 
telephone  or  in  person,  or  if  during  non- 
business hours,  must  be  at  an  official 
agency  function  (such  as  a  public 
meeting)  which  is  designed  to  elicit 
public  comment. 

(4)  Evidence  of  timely  submission. 
When  there  is  a  question  about  timely 
submission  of  comments,  timeliness 
shall  be  determined  as  follows: 

(i)  Written  comments  must  be 
postmarked  by  the  Postal  Service,  e- 
mailed.  faxed,  or  otherwise  submitted 
(for  example,  express  delivery  service) 
by  11:59  p.m.  on  the  30th  calendar  day 
following  publication  of  the  legal  notice 
for  proposed  actions  to  be  analyzed  and 
dociunented  in  an  EA  or  the  45th 
calendar  day  following  publication  of 
the  NOA  in  the  Federal  Register  for  a 
draft  EIS. 

(ii)  Hand-delivered  comments  must  be 
time  and  date  imprinted  at  the  correct 
Responsible  Official's  office  by  the  close 
of  business  on  the  30th  calendar  day 
following  publication  of  the  legal  notice 
for  proposed  actions  to  be  analyzed  and 
documented  in  an  EA  or  the  45th 
calendar  day  following  publication  of 
the  NOA  in  the  Federal  Register  for  a 
draft  EIS. 

(iii)  For  electronically  mailed 
comments,  the  sender  should  normally 
receive  an  automated  electronic 
acknowledgment  ft'om  the  agency  as 
confirmation  of  receipt.  If  the  sender 
does  not  receive  an  automated 
acknowledgment  of  the  receipt  of  the 
comments,  it  is  the  sender's 
responsibility  to  ensure  timely  receipt 
by  other  means. 

(b)  Consideration  of  comments. 

(1)  The  Responsible  Official  shall 
consider  all  substantive  written  and  oral 
comments  submitted  in  compliance 
with  paragraph  (a). 

(2)  All  written  comments  received  by 
the  Responsible  Official  shall  be  placed 
in  the  project  file  and  shall  become  a 
matter  of  public  record. 

(3)  The  Responsible  Official  shall 
document  and  date  all  oral  comments 
received  in  response  to  the  legal  notice 
(§  215.5)  and  place  them  in  the  project 
file. 


§  21 5.7    Legal  notice  of  decision. 

(a)  The  Responsible  Official  shall 
promptly  mail  the  Record  of  Decision 
(ROD)  or  the  Decision  Notice  (DN)  and 
Finding  of  No  Significant  Impact 
(FONSI)  to  those  who  requested  the 
decision  document  and  those  who 
submitted  substantive  comments  during 
the  comment  period  (§  215.6). 

(b)  The  Responsible  Official  shall 
publish  a  legal  notice  of  any  decision 
documented  in  a  ROD  or  DN  in  the 
applicable  newspaper  of  record 

(§  215.5(b)(2)).  The  legal  notice  shall: 

(1)  Include  the  title  of  the  project  or 
activity  and  a  concise  description  of  the 
action(s)  to  be  taken,  the  name  and  title 
of  the  Responsible  Official,  and 
instructions  for  obtaining  a  copy  of  the 
DN  and  FONSI  or  ROD. 

(2)  State  that  the  decision  is  subject  to 
appeal  pursuant  to  36  CFR  part  215  and 
include  the  following: 

(i)  Name  and  address  of  the  Appeal 
Deciding  Officer  with  whom  an  appeal 
is  to  be  filed.  The  notice  shall  specify  a 
street,  postal,  fax,  and  e-mail  address, 
the  acceptable  format(s)  for  appeals 
electronically  filed,  and  the  Appeal 
Deciding  Official's  office  business  hoiu-s 
for  those  filing  hand-delivered  appeals. 

(ii)  A  statement  that  the  publication 
date  of  the  legal  notice  in  the  newspaper 
of  record  is  the  exclusive  means  for 
calciilating  the  time  to  file  an  appeal 
(§  215.15  (a))  and  that  those  wishing  to 
appeal  should  not  rely  upon  dates  or 
timeframe  information  provided  by  any 
other  source.  An  actual  date  shall  not  be 
included  in  the  legal  notice. 

(iii)  A  statement  that  an  appeal, 
including  attachments,  must  be  filed 
(regular  mail,  fax,  e-mail,  hand-delivery, 
express  delivery,  or  messenger  service) 
with  the  appropriate  Appeal  Deciding 
Officer  (§  215.8)  within  45  days 
following  the  date  of  publication  of  the 
legal  notice. 

(iv)  A  statement  indicating  that 
individuals  or  organizations  who 
submitted  substantive  comments  during 
the  comment  period  (§  215.6)  may 
appeal. 

(v)  A  statement  specifying,  when 
applicable,  that  the  Chief  of  the  Forest 
Service,  or  a  designee,  has  determined 
that  an  emergency  situation  exists 
(§  215.10),  and  which  portion  of  the 
project  is  covered  by  that  determination 
as  provided  for  in  §  215.10. 

(vi)  A  statement  indicating  how  many 
days  following  publication  of  the 
decision  that  implementation  may  begin 
(§  215.9),  including  those  portions 
covered  by  an  emergency  situation 
determination,  if  applicable  (§  215.10). 

(3)  When  no  substantive  comments 
expressing  concerns  or  only  supportive 
comments  are  received,  include  a 
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statement  indicating  that  the  decision  is 
not  subject  to  appeal  pursuant  to 
§215.12. 

§215.8    Appeal  Deciding  Officer. 

(a)  Appropriate  Appeal  Deciding 
Officer.  Appeals  must  be  filed  with  the 
Appeal  Deciding  Officer  as  follows: 


If  the  responsible  offi- 
cial who  made  the  de- 
cision is: 


Chief 


Regional  Forester  or 
Station  Director. 

Forest  Supervisor 

District  Ranger  


Then  the  Appeal  De- 
ciding Officer  is: 


Secretary  of  Agri- 
culture. 

Chief  of  the  Forest 
Service. 

Regional  Forester. 

Forest  Supervisor. 


(b)  Authority.  The  Appeal  Deciding 
Officer  makes  all  procediual 
determinations.  Such  determinations 
are  not  subject  to  further  administrative 
review. 

(1)  Consolidation  of  appeal  decisions. 
In  cases  involving  more  than  one  appeal 
of  a  decision,  the  Appeal  Deciding 
Officer  may  consolidate  appeals  and 
may  issue  one  or  more  appeal  decisions. 

(2)  Appeals  with  multiple  names 
(organization(s)  or  individuals). 

(i)  When  an  appeal  lists  multiple 
names,  the  Appeal  Deciding  Officer 
shall  identify  all  qualified  appellants 
(§215.13). 

(ii)  The  Appeal  Deciding  Officer  may 
appoint  the  first  name  listed  as  the  lead 
appellant  {§  215.2)  to  act  on  behalf  of  all 
parties  to  that  appeal  when  the  appeal 
does  not  specify  a  lead  appellant 
(§  215.14(b)(3)). 

(3)  Appeal  disposition. 

(i)  The  Appeal  Deciding  Officer  shall 
render  the  final  disposition  on  an 
appeal  and  notify  the  appellant(s)  in 
writing  concerning  the  disposition  of 
the  appeal  (§  215.15(e)(2)). 

(ii)  The  Appeal  Deciding  Officer  may 
issue  an  appeal  decision  different  fi-om 
the  Appeal  Reviewing  Officer's 
recommendation. 

§  21 5.9    Decision  implementation. 

(a)  When  no  appeal  is  filed  within  the 
45-day  time  period,  implementation  of 
the  decision  may  begin  on,  but  not 
before,  the  5th  business  day  following 
the  close  of  the  appeal-filing  period 
(§215.15). 

(b)  Except  for  emergency  situations 
(§  215.10(c)),  when  an  appeal  is  filed, 
implementation  may  occur  on,  but  not 
before,  the  15th  business  day  following 
the  date  of  appeal  disposition  (§  215.2). 
In  the  event  of  multiple  appeals  of  the 
same  decision,  the  implementation  date 
is  controlled  by  the  date  of  the  last 
appeal  disposition. 


(c)  When  a  project  or  activity  decision 
is  not  subject  to  appeal  (§215.12), 
implementation  may  occur  as  follows: 

(1)  Iinmediately  after  publication 
(§  215.7(b))  of  a  decision  documented  in 
a  Decision  Notice;  or 

(2)  Immediately  when  documented  in 
a  Record  of  Decision  after  complying 
with  the  timeframes  and  publication 
requirements  described  in  40  CFR 
1506.10(b)(2). 

§215.10    Emergency  situations. 

(a)  Authority.  The  Chief  and  the 
Associate  Chief  of  the  Forest  Service  are 
authorized  to  make  the  determination 

•  that  an  emergency  situation  (§  215.2) 
exists,  and  they  may  delegate  this 
authority  only  to  the  Deputy  Chief  for 
National  Forest  System  and  to  the 
Regional  Foresters.  Persons  acting  in 
these  positions  may  exercise  this 
authority  only  when  they  are  filling 
vacant  positions  and  they  have  been 
formally  delegated  full  acting  authority 
for  the  positions.  Persons  acting  in 
positions  during  temporary  absences  of 
the  inciunbents  shall  not  be  delegated 
this  authority  to  make  emergency 
situation  determinations. 

(b)  Determination.  The  determination 
that  an  emergency  situation  exists  shall 
be  based  on  an  examination  of  the 
relevant  information.  During  the  review, 
additional  information  may  be 
requested. 

(c)  Implementation.  When  it  is 
determined  that  an  emergency  situation 
exists  with  respect  to  all  or  part  of  the 
decision,  implementation  may  proceed 
as  follows: 

(1)  Immediately  after  publication 
(§  215.7(b))  of  a  decision  documented  in 
a  Decision  Notice,  for  that  portiou  of  the 
decision  determined  to  be  an 
emergency. 

(2)  Immediately  when  documented  in 
a  Record  of  Decision,  after  complying 
with  the  timeft'ames  and  publication 
requiretnents  described  in  40  CFR 
1506.10(b)(2),  for  that  portion  of  the 
decision  determined  to  be  an 
emergency. 

(d)  Notification.  The  Responsible 
Official  shall  notify  the  public  in  the 
legal  notice  of  the  decision  (§  215.7)  that 
the  Forest  Service  made  a  determination 
that  all  or  part  of  a  project  decision  is 
an  emergency  situation. 


§  21 5.1 1     Decisions  subject  to  appeal. 

The  following  decisions  are  subject  to 
appeal  under  this  part: 

(a)  Decisions  for  projects  and 
activities  implementing  land  and 
resource  management  plans  (§215.2) 
documented  in  a  Record  of  Decision 
(ROD)  or  Decision  Notice  (DN), 
including  those  which  contain  a  non- 


significant amendment  to  a  land  and 
resource  management  plan  as  a  part  of 
the  decision; 

(b)  A  new  DN  after  revision  of  an 
environmental  assessment  (EA),  or  a 
new  ROD  after  supplementation  or 
revision  of  an  environmental  impiact 
statement  (EIS),  pursuant  to  FSH 
1909.15,  Chapter  10,  section  18. 
However,  only  that  portion  of  the 
decision  that  is  changed  is  subject  to 
appeal. 

(c)  Decisions  made  in  conjunction 
with  other  Federal  agencies  and  meeting 
the  requirements  of  preceding  paragraph 
(a).  However,  only  that  portion  of  the 
decision  made  by  the  Forest  Service 
affecting  National  Forest  System  lands 
(§  215.2)  is  subject  to  appeal  under  this 
part. 

(d)  Decisions  which  affect  the  holders 
of  a  special  use  authorization  or  certain 
applicants  for  special  use  authorizations 
for  use  or  occupancy  of  National  Forest 
System  lands  (§  251.86)  and  meeting  the 
requirements  of  preceding  paragraph  (a), 
are  subject  to  appeal  by  those  same 
parties  under  either  this  part  or  part 
251,  subpart  C,  but  not  under  both  parts. 

§215.12    Decisions  and  actions  rK>t  subject 
to  appeal. 

The  foUovdng  decisions  and  actions 
are  not  siibject  to  appeal  under  this  part, 
except  as  noted: 

.  (a)  The  amendment,  revision,  or 
,;jadoption  of  a  land  and  resource 

ihanagement  plan  that  includes  a  project 
decision,  except  that  the  project  portion 
of  the  decision  is  subject  to  this  part. 
The  amendment,  revision,  or  adoption 
portion  of  a  decision  is  subject  to  either 
the  objection  process  of  §  219.32  or  the 
administrative  appeal  and  review 
procedures  of  part  217  in  effect  prior  to " 
November  9,  2000  [see  36  CFR  parts  200 
to  299,  Revised  as  of  July  1,  2000); " 

(b)  Determination,  with 
documentation,  that  a  new  decision  is 
not  needed  following  supplementation 
of  an  environmental  impact  statement 
(EIS)  or  revision  of  an  environmental 
assessment  (EA)  pursuant  to  FSH 
1909.15,  Chapter  10.  section  18. 

(c)  Preliminary  findings  made  during 
plaiming  and/or  analysis  processes  on  a 
project  or  activity.  Such  findings  are 
appealable  only  upon  issuance  of  a 
decision  document. 

(d)  Subsequent  implementing  actions 
that  result  itom  the  initial  project 
decision  that  was  subject  to  appeal. 

(e)  Projects  or  activities  for  which 
notice  of  the  proposed  action  and 
opportiuiity  to  comment  is  published 
(§215.5)  and 

(1)  No  substantive  comments 
expressing  concerns  or  only  supportive 
comments  are  received  during  the 
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comment  period  for  a  proposed  action 
analyzed  and  documented  in  an  EA 
(§215.6);  or 

(2)  No  substantive  comments 
expressing  concerns  or  only  supportive 
comments  are  received  during  the 
comment  period  for  a  draft  EIS  (40  CFR 
1502.19),  and  the  Responsible  Official's 
decision  does  not  modify  the  preferred 
alternative  identified  in  the  draft  EIS. 

(f)  Decisions  for  actions  that  have 
been  categorically  excluded  ft'om 
documentation  in  an  EA  or  EIS  pursuant 
to  FSH  1909.15,  Chapter  30,  section  31. 

(g)  An  amendment,  revision,  or 
adoption  of  a  land  and  resource 
management  plan  that  is  made 
independent  of  a  project  or  activity 
(subject  to  either  the  objection  process 
of  §  219.32  or  the  administrative  appeal 
and  review  procedures  of  part  217  in 
effect  prior  to  November  9,  2000  {see  36 
CFR  parts  200  to  299,  Revised  as  of  July 
1.  2000)). 

(h)  Concurrences  and 
recommendations  to  other  Federal 
agencies. 

f  21 5. 1 3    Who  may  appeal. 

(a)  Individuals  and  organizations  who 
submit  substantive  written  or  oral 
.comments  during  the  30-day  comment 
period  for  an  environmental  assessment, 
or  45-day  comment  period  for  a  draft 
environmental  impact  statement 

(§  215.6,  40  CFR  1506.10;  FSH  1909.15,  ■ 
Chapter  20),  except  as  provided  for  in 
paragraph  (c)  of  this  section,  may  file  an 
appeal.  Comments  received  from  an 
authorized  representative(s)  of  an 
organization  are  considered  those  of  the 
organization  only;  individual  members 
of  that  organization  do  not  meet  appeal 
eligibility  solely  on  the  basis  of 
membership  in  an  organization;  the 
member(s)  must  submit  substantive 
comments  as  an  individual  in  order  to 
meet  appeal  eligibility. 

(b)  When  an  appeal  lists  multiple 
individuals  or  organizations,  each  shall 
meet  the  requirements  of  paragraph  (a) 
of  this  section.  Individuals  or 
organizations  that  do  not  meet  the 
requirements  of  paragraph  (a)  shall  not 
be  accepted  as  appellants. 

(c)  Federal  agencies  may  not  appeal. 

(d)  Federal  employees,  who  otnerwise 
meet  the  requirements  of  this  part  for 
filing  appeals  in  a  non-official  capacity, 
shall  comply  with  Federal  conflict  of 
interest  statutes  at  18  U.S.C.<202-209 
and  with  employee  ethics  requirements 
at  5  CFR  part  2635.  Specifically, 
employees  shall  not  be  on  official  duty 
nor  use  government  property  or 
equipment  in  the  preparation  or  filing  of 
an  appeal.  Further,  employees  shall  not 
incorporate  information  unavailable  to 
the  public,  i.e.  Federal  agency 


documents  that  are  exempt  from 
disclosure  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552  (b)). 

§215.14    Appeal  content 

(a)  It  is  the  appellant's  responsibility 
to  provide  sufficient  project-  or  activity- 
specific  evidence  and  rationale, 
focusing  on  the  decision,  to  show  why 
the  Responsible  Official's  decision 
should  be  reversed  (paragraph  (b)(6-9)). 

(b)  The  appeal  must  be  filed  with  the 
Appeal  Deciding  Officer  §  215.8  in 
writing.  At  a  minimum,  an  appeal  must 
include  the  following: 

(1)  Appellant's  name  and  address 
(§  215.2),  with  a  telephone  number,  if 
available; 

(2)  Signature  or  other  verification  of 
authorship  upon  request  (a  scanned 
signature  for  electronic  mail  may  be 
filed  with  the  appeal); 

(3)  When  multiple  names  are  listed  on 
an  appeal,  identification  of  the  lead 
appellant  (§215.2)  and  verification  of 
the  identity  of  the  lead  appellant  upon 
request; 

(4)  The  name  of  the  project  or  activity 
for  which  the  decision  was  made,  the 
name  and  title  of  the  Responsible 
Official,  and  the  date  of  the  decision; 

(5)  The  regulation  under  which  the 
appeal  is  being  filed,  when  there  is  an 
option  to  appeal  under  either  this  part 
or  part  251.  subpart  C  (§  215.11(d)); 

(6)  Any  specific  change(s)  in  the 
decision  that  the  appellant  seeks  and 
rationale  for  those  changes; 

(7)  Any  portion(s)  of  the  decision  with 
which  the  appellant  disagrees,  and 
explanation  for  the  disagreement; 

(8)  Why  the  appellant  believes  the 
Responsible  Official's  decision  failed  to 
consider  the  substantive  comments;  and 

(9)  How  the  appellant  believes  the 
decision  specifically  violates  law, 
regulation,  or  policy. 

(c)  The  Appeal  Deciding  Officer  shall 
not  process  an  appeal  when  one  or  more 
of  the  following  applies: 

(1)  An  appellant's  identity  is  not 
provided  or  cannot  be  determined  from 
the  signature  (written  or  electronically 
scanned)  and  a  reasonable  means  of 
contact  is  not  provided. 

(2)  The  appellant  has  not  provided  a 
reasonable  means  of  contact. 

(3)  The  decision  cannot  be  identified. 

(4)  The  appeal  is  illegible  for  any 
reason,  includiug  those  submitted 
electronically  in  a  format  different  from 
that  specified  in  the  legal  notice. 

§  21 5.1 5    Appeal  time  periods  and  process. 

(a)  Time  to  file  an  appeal.  Written 
appeals,  including  any  attachments, 
must  be  filed  with  the  Appeal  Deciding 
Officer  within  45  days  following  the 
publication  date  of  the  legal  notice  of 


the  decision  in  the  newspaper  of  record 
(§  215.7).  It  is  the  responsibility  of 
appellants  to  ensure  that  their  appeal  is 
received  in  a  timely  manner. 

(b)  Computation  of  time  periods.  (1) 
All  time  periods  are  computed  using 
calendar  days,  including  Saturdays, 
Sundays,  and  Federal  holidays. 
However,  when  the  time  period  expires 

>  on  a  Saturday,  Sunday,  or  Federal 
holiday,  the  time  is  extended  to  the  end 
of  the  next  Federal  working  day  (11:59 
p.m.). 

(2)  The  day  after  the  publication  of 
the  legal  notice  of  the  decision  in  the 
newspaper  of  record  (§  215.7)  is  the  first 
day  of  the  appeal-filing  period. 

(3)  The  publication  date  of  the  legal 
notice  of  the  decision  in  the  newspaper 
of  record  is  the  exclusive  means  for 
calculating  the  time  to  file  an  appeal. 
Appellants  should  not  rely  on  dates  or 
timeframe  information  provided  by  any 
other  source. 

(c)  Evidence  of  timely  filing.  When 
there  is  a  question  about  timely  filing  of 
an  appeal,  timeliness  shall  be 
determined  by: 

(1)  The  date  of  the  postmark,  e-mail, 
fax,  or  other  means  of  filing  (for 
example,  express  delivery  service)  an 
appeal  and  any  attachment; 

(2)  The  time  and  date  imprint  at  the 
correct  Appeal  Deciding  Officer's  office 
on  a  hand-delivered  appeal  and  any 
attachments;  or 

(3)  When  an  appeal  is  electronically 
mailed,  the  appellant  should  normally 
receive  an  automated  electronic 
acknowledgment  from  the  agency  as 
confirmation  of  receipt.  If  the  appellant 
does  not  receive  an  automated 
acknowledgment  of  the  receipt  of  the 
appeal,  it  is  the  appellant's 
responsibility  to  ensure  timely  receipt 
by  other  means. 

(d)  Extensions.  Time  extensions, 
except  as  noted  in  paragraph  (b)  of  this 
section,  are  not  permitted. 

(e)  Other  timeframes.  Unless  an 
appeal  is  resolved  through  the  informal 
disposition  process  (§215.17),  the 
following  timeframes  and  processes 
shall  apply: 

(1)  Transmittal  of  decision 
documentation.  Within  15  days  of  the 
close  of  the  appeal-filing  period,  the 
Responsible  Official  shall  transmit  the 
decision  documentation  to  the  Appeal 
Reviewing  Officer  including  a  list  of 
those  individuals  or  organizations  who 
submitted  substantive  comments. 

(2)  Appeal  disposition.  Within  45 
days  following  the  end  of  the  appeal- 
filing  period,  the  Appeal  Deciding 
Officer  should  render  a  written  decision 
to  the  appellant{s)  concerning  their 
appeal.  When  an  appeal  decision  is  not 
rendered  by  day  45,  the  Appeal 
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Deciding  Officer  shall  notify  the 
appellant(s)  in  writing  that  an  appeal 
decision  will  not  be  issued  (§  215.18(b). 

(3)  When  an  appeal  decision  is  not 
issued  within  45  days,  the  Responsible 
Official's  decision  is  deemed  the  final 
agency  action. 

§215.16    Dismissal  of  appeal  without 
review. 

(a)  The  Appeal  Deciding  Officer  shall 
dismiss  an  appeal  without  review  when 
one  or  more  of  the  following  applies: 

(1)  The  postmark  on  an  appeal  mailed 
or  otherwise  filed  (for  example,  express 
mail  service)  or  the  evidence  of  the  date 
sent  on  an  e-mailed  or  faxed  appeal  is 
not  within  the  45-day  appeal-filing 
period  (§215.15). 

(2)  The  time  and  date  imprint  at  the 
correct  Appeal  Deciding  Officer's  office 
on  a  hand-delivered  appeal  is  not 
within  the  45-day  appeal-filing  period 
(§215.15). 

(3)  The  requested  relief  or  change 
cannot  be  granted  under  law  or 
regulation. 

(4)  The  appellant  has  appealed  the 
same  decision  imder  part  251 

(§  215.11(d)). 

(5)  The  decision  is  not  subject  to 
appeal  (§215.12). 

(6)  The  individual  or  organization  did 
not  submit  substantive  comments 
during  the  comment  period  (§  215.6). 

(7)  The  Responsible  Official 
withdraws  the  decision. 

(8)  The  appeal  does  not  provide 
sufficient  information  in  response  to 
§  215.14(b)(6)  through  (b)(9)  for  die 
Appeal  Deciding  Officer  to  render  a 
decision. 

(9)  The  appellant  withdraws  the 
appetd. 

(b)  Any  additional  information  or 
attachment  to  an  appeal  that  is  not  filed 
within  the  45-day  appeal-filing  period 
shall  not  be  considered  with  the  appeal. 

(c)  The  Appeal  Deciding  Officer  shall 
give  written  notice  to  the  appellant  and 
the  Responsible  Official  when  an  appeal 
is  dismissed  and  shall  give  the  reasons 
for  dismissal. 

§215.17    Informal  disposition. 

(a)  Offer  to  meet.  When  an  appeal  is 
received,  the  Responsible  Official,  or 
designee,  must  contact  the  appellant 
and  offer  to  meet  and  discuss  resolution 
of  the  issues  raised  in  the  appeal.  This 
contact  shall  be  made  as  soon  as 
practicable  after  the  Appeal  Deciding 
Officer  receives  the  appeal  and  the 
Responsible  Official  is  notified.  In  the 
case  of  multiple  names  or  organizations, 
it  is  the  responsibility  of  the  lead 
appellant  (§  215.2)  to  contact  any  other 
persons  named  in  their  appeal  who  may 
desire  to  participate  in  the  informal 


disposition  meeting.  If  the  appellant(s) 
decline  to  meet,  the  Responsible  Official 
shall  so  advise  the  Appeal  Deciding 
Officer. 

(b)  Time  and  location  of  meeting. 
When  an  appellant  agrees  to  meet,  the 
initial  meeting  shall  take  place  within 
15  days  after  the  closing  date  for  filing 
an  appeal  (§215.15).  The  location  of  the 
meeting  shall  be  in  the  vicinity  of  the 
lands  affected  by  the  decision.  When  the 
District  Ranger  is  the  Responsible 
Official,  meetings  will  generally  be 
located  on  or  near  that  Ranger  District. 
When  the  Forest  Supervisor,  Regional 
Forester,  or  the  Chief  is  the  Responsible 
Official,  meetings  will  generally  take 
place  at  a  location  within  or  near  the 
National  Forest. 

(c)  Meeting  structure.  Generally,  the 
appellant(s)  should  be  physically 
present  at  informal  disposition 

•  meetings.  If  the  appellant  cannot  attend 
a  meeting  in  person  because  of  schedule 
conflicts  or  travel  distances,  alternative 
types  of  meetings  (such  as  telephone 
conferences  or  video  conferences)  may 
be  arranged.  All  meetings  are  open  to 
the  public. 

(d)  Outcome.  After  the  informal 
disposition  meeting,  the  Responsible 
Official  shall  notify  the  Appeal  Deciding 
Officer  in  wrriting  of  the  meeting 
participants  and  which  of  the  following 
three  outcomes  occurred. 

(1)  An  appellant  and  the  Responsible 
Official  reach  agreement  on  disposition 
of  all  or  a  portion  of  an  appeal.  The 
appellant  shall  withdraw  all  or  the 
agreed  upon  portion  of  the  appeal  by 
letter  to  the  Appeal  Deciding  Officer 
within  15  days  of  the  agreement.  When 
the  appellant  does  not  withdraw  the 
appeal  in  writing,  formal  review  and 
disposition  of  the  appeal  shall  continue. 

(2)  As  a  result  of  the  agreement 
reached  at  the  informal  disposition 
meeting,  new  information  is  received  or 
changes  to  the  original  decision  or 
environmental  analysis  are  proposed. 
The  Responsible  Official  must  follow 
the  correction,  supplementation,  or 
revision  of  environmental 
documentation  and  reconsideration  of 
decisions  to  take  action  guidance  in 
FSH  1909.15,  Chapter  10,  section  18, 
and  §§215.3  and  215.4. 

(3)  An  appeal  is  not  entirely  resolved 
through  informal  disposition.  Formal 
review  and  disposition  of  the 
unresolved  portion  of  the  appeal  shall 
continue  (§215.18). 

§215.18    Formal  review  ^nd  disposition 
procedures. 

(a)  Scope  of  review.  The  Appeal 
Deciding  Officer  shall  complete  a 
review  based  on  the  appeal  record 


(§215.2)  and  the  Appeal  Reviewing 
Officer's  recommendation  (§215.19Cb)). 
(bj  Disposition.  The  Appeal  Deciding 
Officer  shall  either: 

(1)  Issue  a  written  appeal  decision 
within  45  days  following  the  end  of  the 
appeal-filing  period,  which  affirms  or 
reverses  the  Responsible  Official's 
decision,  either  in  whole  or  in  part,  and 
which  may  include  instructions  for 
further  action.  When  an  appeal  decision 
involves  instructions  concerning  new 
information  or  changed  circumstances, 
the  Responsible  Official  must  follow  the 
correction,  supplementation,  or  revision 
of  environmental  documentation  and 
reconsideration  of  decisions  to  take 
action  guidanceln  FSH  1909.15, 
Chapter  10,  section  18  and  §§  215.3, 
215.4.  215.11,  and  215.12.  The  Appeal 
Deciding  Officer  shall  send  a  copy  of  the 
appeal  decision  to  the  appellant(s),  the 
Appeal  Reviewing  Officer,  and  the 
Responsible  Official  within  5  days;  or 

(2)  Not  issue  an  appeal  decision  and 
so  notify  the  appellant(s)  in  writing  that 
an  appeal  decision  will  not  be  issued 
and  that  the  Responsible  Official's 
decision  constitutes  the  final  agency 
action  of  the  Department  of  Agriculture 
(§  215.15(e)(2)).  Notification  shall  be 
sent  no  sooner  than  46  days  nor  later 
than  50  days  following  the  end  of  the 
appeal-filing  period. 

(c)  Final  administrative 
determination.  The  Appeal  Deciding 
Officer's  appeal  disposition  constitutes 
the  final  administrative  determination 
of  the  Department  of  Agriculture. 

§215.19    Appeal  Reviewing  Officer. 

(a)  Designation.  The  Appeal 
Reviewing  Officer  shall  be: 

(1)  Designated  by  the  Chief  or 
designee,  and  shall  be  a  line  officer  at 
least  at  the  level  of  the  agency  official 
who  made  the  initial  decision  on  the  ^ 
project  or  activity  that  is  under  appeal, 
who  has  not  participated  in  the  initial 
decision  and  will  not  be  responsible  for 
implementation  of  the  initial  decision 
after  the  appeal  is  decided;  or 

(2)  Designated  by  the  Secretary  in  the 
case  of  Chiefs  decisions. 

(b)  Review  and  recommendation.  The 
Appeal  Reviewing  Officer  shall  review 
an  appeal  and  the  decision 
documentation  and  make  a  wTitten 
recommendation  to  the  Appeal  Deciding 
Officer  on  the  disposition  of  the  appeal. 
That  recommendation  shall  be  released 
only  upon  issuance  of  an  appeal 
decision. 

(c)  Multiple  appeals.  In  cases 
involving  more  than  one  appeal  of  a 
decision,  the  Appe'al  Reviewing  Officer 
may  consolidate  appeals  and  issue  one 
or  more  recommendations. 
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S  21 5.20    Secretary's  authority. 

(a)  Nothing  in  this  section  shall 
restrict  the  Secretary  of  Agriculture  from 
exercising  siny  statutory  authority 
regarding  the  protection,  management, 
or  administration  of  National  Forest 
System  lands. 

(b)  Decisions  of  the  Secretary  of 
Agriculture  or  Under  Secretary,  Natural 
Resources  and  Environment  are  not 
subject  to  the  notice,  comment,  and 
appeal  procedures  set  forth  in  this  part. 
A  decision  bj^Lhe  Secretary  or  Under 
Secretary  constitutes  the  final 
administrative  determination  of  the 
Department  of  Agriculture. 


1215^1    Judicial  procMdIngs. 

It  is  the  position  of  the  Department  of 
Agriculture  that  any  filing  for  Federal 
judicial  review  of  a  decision  subject  to 
appeal  is  premature  and  inappropriate 
unless  the  plaintiff  has  first  sought  to 
invoke  and  exhaust  the  appeal 
procedures  in  this  part  (7  U.S.C.  6912 
(e)). 

§  21 5.22    Applicability  and  effective  date. 

(a)  The  notice,  comment,  and  appeal 
procedures  set  out  in  this  part,  except  as 
noted  in  paragraph  (b)  below,  apply  to 
all  projects  and  activities  for  which  legal 
notice  is  published  pursuant  to  §  215.5 
on  or  after  June  4,  2003. 

(b)  The  provisions  concerning 
electronic  comments  {§§  215.5(b)(vi-vii) 


and  215.6(a)(4)(iii))  and  electronic 
appeals  (§§215.7(b)(2){i)  and  (iii)  and 
215.15(c)(1)  and  (3))  are  effective  July  7, 
2003. 

(c)  The  notice,  comment,  and  appeal 
procedures  of  part  215  in  effect  prior  to 
June  4,  2003  remain  in  effect  for  those 
projects  and  activities  for  which  legal 
notice  (§§215.5  or  215.7)  is  published 
prior  to  June  4,  2003  {see  36  CFR  parts 
200  to  299,  Revised  as  of  July  1,  2002). 

Dated:  May  13.  2003. 
David  P.  Tenny, 

Deputy  Under  Secretary,  Natural  Resources 
■and  Environment. 

[FR  Doc.  03-13927  Filed  6-3-03;  8:45  am) 
BILUNG  COOE  3410-11-P 
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DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

[OJP  (OJJDP)  Docket  No.  1376] 

Program  Announcement  for  tfte 
Internet  Crimes  Against  Children  Task 
Force  Program 

AGENCY:  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Office  of 
Justice  Programs,  Justice. 
ACTION:  Notice  of  solicitation. 

SUMMARY:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  (OJJDP)  is 
requesting  applications  from  state  and 
local  law  enforcement  agencies 
interested  in  participating  in  the 
Internet  Crimes  Against  Children  (ICAC) 
Task  Force  Program.  In  ai)  effort  to 
expand  ICAC  Regional  Task  Force 
coverage  to  areas  that  do  not  currently 
have  an  ICAC  Regional  Task  Force 
presence,  this  solicitation  is  limited  to 
State  and  local  law  enforcement 
agencies  in  the  following  states  and 
localities;  Arkansas;  New  Jersey; 
northern  Florida;'  the  Los  Angeles, 
California,  metropolitan  area;^  and  the 
northern  Virginia/Washington,  DC 
metropolitan  area  (excluding 
Maryland).  *  Only  one  grant  will  be 
awarded  per  State/locality  listed  above. 
This  program  encourages  communities 
to  develop  regional  multidisciplinary, 
multijurisdictional  task  forces  to 
prevent,  interdict,  and  investigate 
sexual  exploitation  offenses  committed 
by  offenders  who  use  online  technology 
to  victimize  children. 
DATES:  Applications  must  be  received 
by  July  7.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chris  HoUoway,  202-305-9838,  ICAC 
Program  Manager,  Child  Protection 
Division,  Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 
SUPPLEMENTARY  INFORMATION: 

Purpose 

Due  to  an  increase  in  funding,  this 
solicitation  is  being  extended  to  further 


'  For  the  purpose  of  this  solicitation,  northern 
Florida  is  defined  as  counties  and  cities  north  of. 
and  including,  Hillsborough  County.  Indian  River 
County.  Osceola  County,  and  Polk  County. 

'  For  the  purpose  of  this  solicitation,  the  Los 
Angeles  metropolitan  area  is  defined  as  cities  and 
towns  within,  and  including,  Los  Angeles  County. 
Orange  County,  Riverside  County.  San  Bernardino 
County,  and  Ventura  County. 

'For  the  purpose  of  this  solicitation,  the  northern 
Virginia/Washington.  DC,  metropolitan  area 
(excluding  Maryland)  is  defined  as  the  cities  of 
Washington,  DC:  Alexandria.  Virginia;  and  Falls 
Church,  Virginia,  and  the  cities  and  towns  in 
Virginia  within,  arid  including,  Arlington  County, 
Fairfax  County,  Loudoun  County.  Prince  William 
County,  and  Stafford  County. 


expand  the  ICAC  Task  Force  program  to 
provide  national  coverage  beyond  that 
established  through  grants  awarded 
under  this  program  in  2002.  Funding 
the  specific  states  and  regions  identified 
in  this  solicitation  will  further  this  goal. 
The  purpose  of  this  program  is  to  nelp 
state  and  local  law  enforcement 
agencies  enhance  their  investigative 
response  to  offenders  who  use  the 
Internet,  online  communication 
systems,  or  other  computer  technologies 
to  sexually  exploit  children.  Throughout 
this  program  announcement,  "Internet 
crimes  against  children"  refers  to  the 
sexual  exploitation  of  children  that  is 
facilitated  by  computers  and  includes 
crimes  of  child  pornography  and  online 
solicitation  for  sexual  purposes. 

Background 

Unlike  some  adults  who  view  the 
benefits  of  the  Infonnation  Age 
dubiously,  children  and  teenagers  have 
seized  the  Internet's  educational  and 
recreational  opportunities  with 
astonishing  speed.  Adapting  » 

information  technology  to  meet 
everyday  needs,  young  people  are 
increasingly  going  online  to  meet 
friends,  get  information,  purchase  goods 
and  services,  and  complete  school 
assignments.  Currently,  28  million 
children  and  teenagers  have  access  to  ^ 
the  Internet;  industry  experts  predict 
that  they  will  be  joined  by  another  50 
million  globally  by  2005.  Although  the 
Internet  gives  children  and  teenagers 
access  to  valuable  resources,  it  also 
increases  their  risk  of  being  sexually 
exploited  or  victimized. 

When  online,  large  numbers  of  young 
people  encoimter  sexual  solicitations 
they  do  not  want  and  sexual  material 
they  do  not  seek.  In  the  most  serious  . 
cases,  they  are  targeted  by  offenders 
seeking  children  for  sex.  Research 
conducted  by  the  University  of  New 
Hampshire  revealed  that  one  in  five 
children  between  ages  10  and  17 
received  a  sexual  solicitation  over  the 
Internet  in  1999.  One  in  33  received  an 
aggressive  solicitation  from  someone 
who  asked  to  meet  them  somewhere, 
called  them  on  the  telephone,  or  sent 
them  mail,  mbney,  or  gifts. 

Cloaked  in  the  anonymity  of 
cyberspace,  sex  offenders  can  capitalize 
on  the  natural  ciu-iosity  of  children  and 
seek  victims  with  little  risk  of  detection. 
Preferential  sex  offenders  no  longer 
need  to  lurk  in  parks  and  malls.  Instead, 
they  can  roam  from  chat  room  to  chat 
room,  trolling  for  children  susceptible  to 
victimization.  This  alarming  activity  has 
grave  implications  for  parents,  teachers, 
and  law  enforcement  officers  because  it 
circumvents  conventional  safeguards 
and  provides  ^ex  offenders  with 


virtually  unlimited  opportimities  for 
unsupervised  contact  with  children. 

Today's  Internet  is  also  rapidly 
becoming  the  new  marketplace  for 
offenders  seeking  to  acquire  material  for 
their  child  pornography  collections. 
Child  pornography  depicts  the  sexual 
assault  of  children  and  is  often  used  by 
child  molesters  to  recruit,  seduce,  and 
control  their  victims.  Child  pornography 
is  used  to  break  down  inhibitions, 
validate  sex  between  children  and 
adults  as  normal,  and  control  victims 
throughout  their  molestation.  When 
offenders  lose  interest  in  their  victims, 
child  pornography  is  often  used  as 
blackmail  to  ensure  the  child's  silence; 
when  posted  on  the  Internet, 
pornography  becomes  an  enduring  and 
irretrievable  record  of  victimization  and 
a  relentless  violation  of  that  child's 
privacy. 

OJJDP  recognizes  that  the  increasing 
online  presence  of  children,  the  lure  of 
predators  searching  for  unsupervised 
contact  with  imderage  victims,  and  the 
proliferation  of  child  pornography 
present  a  significant  threat  to  the  health 
and  safety  of  children  and  a  formidable 
challenge  to  law  enforcement  today  and 
into  the  foreseeable  future.  Three  main 
factors  complicate  law  enforcement's 
response  to  these  challenges. 

First,  conventional  definitions  of 
jurisdiction  are  practically  meaningless 
in  the  electronic  universe  of  cyberspace;, 
very  few  investigations  begin  and  end 
within  the  same  geographical  area. 
Because  they  involve  multiple 
jurisdictions,  most  investigations 
require  close  coordination  and 
cooperation  between  Federal,  State,  and 
local  law  enforcement  agencies. 

Second,  evidence  collection  in  ICAC 
investigations  typically  requires 
specialized  expertise  and  equipment.    ' 
Because  preferential  sex  offenders  tend 
to  be  avid  recordkeepers,  their 
computers,  magnetic  media,  and  related 
equipment  can  be  valuable  sources  of 
evidence.  However,  routine  forensic 
examination  procedures  are  insufficient 
for  seizing,  preserving,  and  analyzing 
this  information.  In  addition,  the  seizure 
of  computers  and  related  technology 
may  lead  to  specific  legal  issues 
regarding  property  and  privacy  rights. 

Third,  routine  interviewing  practices 
are  inadequate  for  collecting  testimonial 
evidence  fitjm  child  victims  of  Internet 
crimes.  Some  children  deny  they  are 
victims  because  they  fear 
embarrassment,  ridicule  from  their 
peers,  or  discipline  from  their  parents. 
Other  victims  bond  with  the  offender, 
remain  susceptible  to  further 
manipulation,  or  resent  what  they       > 
perceive  as  interference  bom  law 
enforcement.  Investigators  who  do  not 
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fully  understand  the  dynamics  of 
juvenile  sexual  exploitation  risk  losing 
critical  information  that  could  help 
convict  perpetrators  or  identify 
additional  victims.  When  appropriate, 
medical  and  psychological  evaluations 
should  be  a  part  of  law  enforcement's 
response  to  cases  involving  child 
victims.  In  addition  to  ensuring  that 
injuries  or  diseases  related  to  the 
victimization  are  treated,  forensic 
medical  examinations  provide  crucial 
corroborative  evidence'. 

The  above  factors  almost  routinely 
complicate  the  investigative  process. 
Although  no  two  cases  raise  identical 
issues  of  jurisdiction,  evidence 
collection,  and  victim  services,  it  is 
logical  to  presunie  that  investigations 
characterized  by  a  multijurisdictional, 
multidisciplinary  approach  will  more 
likely  result  in  successful  prosecutions. 

A  variety  of  Federal  activities  are 
helping  and  can  further  help  law 
Enforcement  respond  to  these  offenses. 
For  example,  the  Innocent  Images 
National  initiative,  managed  by  the 
Federal  Bureau  of  Investigation's  (FBI's) 
Cyber  Division,  Innocent  Images  Unit, 
works  specifically  on  cases  involving 
computer-facilitated  child  sexual 
exploitation.  The  U.S.  Customs  Service 
(USCS)  and  the  U.S.  Postal  Inspection 
Service  (USPIS)  have  successfully 
investigated  hundreds  of  child 
pornography  cases. 

The  Child  Exploitation  and  Obscenity 
\Section  (CEOS)  of  the  U.S.  Department 
of  Justice  prosecutes  Federal  violations 
and  offers  advice  and  litigation  support 
to  Federal,  State,  and  local  prosecutors 
working  on  child  pornography  and 
sexual  exploitation  cases. 

With  support  from  OJJDP  and  private- 
sector  funding,  the  National  Center  for 
Missing  and  Exploited  Children 
(NCMEC)  serves  as  the  nation's  primary 
resource  center  and  clearinghouse  for 
issues  involving  missing  and  exploited 
children.  NCMEC's  Training  Division 
coordinates  a  comprehensive  training 
and  technical  assistance  program  that 
includes  prevention  and  awareness 
activities.  Gathering  information  from 
citizens  and  Internet  service  providers, 
the  CyberTipline  [http:// 
www.missingkids.com]  collects  online 
reports  regarding  the  computer- 
facilitated  sexual  exploitation  of 
children  and  rapidly  forwards  this 
information  to  the  law  enforcement 
agencies  with  investigative  jurisdiction. 
Brought  online  in  March  1998,  the 
CyberTipline  has  provided  law 
enforcement  officers  with  information 
that  has  enabled  them  to  arrest 
individuals  seeking  sex  with  underage 
victims  and  to  safely  recover  and  return 


children  enticed  from  home  by  sex 
offenders. 

NCMEC's  law  enforcement  training 
and  technical  assistance  program  was 
developed  in  partnership  with  OJJDP, 
the  FBI.  USCS,  USPIS,  and  CEOS. 
NCMEC  has  also  developed  an 
education  and  awareness  campaign  that 
features  the  Kids  and  Company 
curriculum,  the  Know  the  Rules  teen 
awareness  program,  and  two  pamphlets 
[Child  Safety  on  the  Information 
Highway  and  Teen  Safety  on  the 
Infonnation  Highway)  that  provide 
information  about  safe  Internet  practices 
for  children  and  youth.  These  programs 
and  materials  are  offered  free  of  charge, 
and  OJJDP  encourages  communities 
working  on  child  victimization  issues  to 
use  them.  Additional  information  about 
NCMEC's  services  for  children,  parents, 
educators,  and  law  enforcement  officers 
can  be  obtained  by  calling  800-THE- 
LOST  or  by  accessing  NCMEC's  Web 
site  at  http://www.missingkids.com. 

Since  fiscal  year  1998,  OJJDP  has 
awarded  funds  to  35  State  and  local  law 
enforcement  agencies  to  develop 
regional  multijiuisdictional  and 
multiagency  task  forces  to  prevent, 
interdict,  and  investigate  ICAC  offenses. 
The  following  jurisdictions  currently 
receive  ICAC  Regional  Task  Force 
Program  funding:  Alabama  Department 
of  Public  Safety;  Bedford  County, 
Virginia,  Sheriffs  Department;  Broward 
tounty,  Florida,  SherifTs  Department; 
Clark  County,  Nevada,  Las  Vegas 
Metropolitan  Police  Department; 
Colorado  Springs,  Colorado,  Police 
Department;  Connecticut  State  Police; 
Cuyahoga  County,  Ohio,  District 
Attorney;  Dallas,  Texas,  Police 
Department;  Delaware  County, 
Pennsylvania,  District  Attorney;  Georgia 
Bureau  of  Investigation;  Hawaii  Office 
of  the  Attorney  General;  Illinois  State 
Police;  Indiana  State  Police;  Kentucky 
State  Police;  Knoxville,  Tennessee, 
Police  Department;  Louisiana  Office  of 
the  Attorney  General;  Maryland  State 
Police;  Massachusetts  Department  of 
Public  Safety;  Michigan  State  Police; 
Nebraska  State  Patrol;  New  York  State 
Division  of  Criminal  Justice  Services; 
North  Carolina  Division  of  Criminal 
Investigation;  Oklahoma  State  Bureau  of 
Investigation;  Phoenix,  Arizona,  Police 
Department;  Portsmouth,  New 
Hampshire,  Police  Department; 
Sacramento  County,  California,  Sheriffs 
Office;  Saint  Paul,  Minnesota,  Police 
Department;  San  Diego,  California, 
Police  Department;  San  Jose,  California, 
Police  Department;  Seattle,  Washington, 
Police  Dejjartmenl;  Sedgewick  County, 
Kansas,  Sheriff's  Office;  South  Carolina 
Office  of  the  Attorney  General;  Utah 
Office  of  the  Attorney  General; 


Wisconsin  Department  of  Justice;  and 
the  Wyoming  Division  of  Criminal 
Investigation.  These  agencies  hav^ 
become  regional  clusters  of  ICAC 
technical  and  investigative  expertise, 
offering  prevention  and  investigation 
services  to  children,  parents,  educators, 
law  enforcement  officers,  and  other 
individuals  working  on  child  sexual 
exploitation  issues.  Collectively,  task 
force  agencies  have  made  more  than  800 
arrests,  seized  more  than  900 
computers,  and  provided  forensic  or 
investigative  assistance  in  nearly  3,000 
cases. 

Despite  these  accomplishments,  law 
enforcement  agencies  continue  to  be 
increasingly  challenged  by  sex  offenders 
who  use  computer  technology  to 
victimize  children.  To  help  meet  this 
challenge.  OJJDP  is  continuing  the  ICAC 
Regional  Task  Force  Program,  which 
wrill  competitively  award  cooperative 
agreements  to  state  and  local  law 
enforcement  agencies  seeking  to 
improve  their  investigative  responses  to 
the  computer-facilitated  sexual 
exploitation  of  children. 

Program  Strategy 

The  ICAC  Task  Force  Program  seeks 
to  enhance  the  nationwide  response  to 
child  victimization  by  maintaining  and 
expanding  a  State  and  local  law 
enforcement  network  composed  of 
regional  task  forces.  The  program 
encourages  communities  to  develop 
multijurisdictional,  multiagency 
responses  and  provides  funding  to  State 
and  local  law  enforcement  agencies  to 
help  them  acquire  the  knowledge,  _^^ 
personnel,  and  specialized  equipment 
needed  to  prevent,  interdict,  and 
investigate  ICAC  offenses.  Although  the 
ICAC  Task  Force  Program  emphasizes 
law  enforcement  investigations,  OJJDP 
encourages  jurisdictions  to  include 
intervention,  prevention,  and  victim 
services  activities  as  part  of  their 
comprehensive  approach. 

OJJDP  Program  Management 

During  the  past  four  years  of 
managing  the  ICAC  Task  Force  Program, 
OJJDP  has  made  the  following 
observations: 

1 .  The  Internet  challenges  traditional 
thinking  about  law  enforcement 
jurisdiction  and  renders  city,  county,     " 
and  State  boundaries  virtually 
meaningless.  Because  of  this 
jurisdictional  ambiguity,  offenders  are 
often  able  to  frustrate  enforcement 
actions  and  conceal  their  criminal 
activities. 

2.  Nearly  all  ICAC  investigations  (95 
percent)  involve  substantial 
commimication  and  coordination  efforts 
among  Federal,  State,  and  local  law 
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enforcement  agencies.  Without 
meaningful  case  coordination,  law 
enforcement  agencies  may  inadvertently 
investigate  identical  suspects  and 
organizations,  target  undercover 
operatives  of  other  law  enforcement 
agencies,  or  disrupt  clandestine 
investigations  of  other  agencies. 

•  The  obvious  need  for  interagency 
cooperation  and  coordination  has 
sustained  interest  in  maintaining 
standards  for  ICAC  undercover 
investigations.  Representatives  from 
Federal,  State,  and  local  law 
enforcement  agencies  have  repeatedly 
expressed  concern  about  initiating 
investigations  that  are  based  on  referrals 
from  outside  agencies — referrals  that 
may  be  predicated  on  information 
acquired  through  inappropriate  officer 
conduct  or  investigative  techniques. 

•  The  clandestine  nature  of 
undercover  operations,  the  anonymity 
of  Internet  users,  and  the  unclear 
jurisdictional  boundaries  of  cyberspace 
significantly  exacerbate  these 
investigative  concerns.  Undercover 
operations,  when  executed  and 
documented  properly,  collect  virtually 
unassailable  evidence  regarding  a 
suspect's  predilection  to  sexually 
exploit  children.  These  operations  allow 
law  enforcement  agencies  to  go  on  the 
offensive  and,  most  important,  protect 
children  from  revictimization.  Although 
carefully  managed  undercover 
operations  by  well-trained  officers  can 
be  very  effective,  these  operations  also 
generate  concerns  regarding  legal, 
coordination,  communication,  and 
resource  management  issues. 

3.  Although  Internet  awareness 
appears  to  be  growing,  many  children, 
teenagers,  and  parents  are  not 
sufficiently  informed  about  the  potential 
dangers  and  repercussions  of  releasing 
persona)  information  to,  or  meeting 
with,  individuals  encountered  online. 

4.  Although  Federal  agencies  are 
responsible  for  monitoring  illegal 
interstate  and  telecommunications 
activities,  protecting  children  is 
primarily  the  responsibility  of  State  and 
local  law  enforcement  agencies.  The 
production  of  child  pornography  or  the 
sexual  assault  of  a  child — whether 
originating  online  or  not — usually 
creates  both  a  jurisdictional  interest  and 
a  responsibility  for  State  and  local 
authorities. 

•  Despite  the  belief  that  these  cases 
are  usually  manufactured  by  undercover 
operations  in  which  officers  pose  as 
minors  in  chat  rooms,  most  ICAC 
investigations  are  initiated  in  response 
to  a  citizen  complaint  or  a  request  from 
law  enforcement.  Unfortunately,  these 
cases  often  involve  multiple  victims 


who  require  a  response  by  both  local 
law  enforcement  and  victim  services. 

5.  The  Internet  is  placing  a  new 
demand  on  forensic  resources. 
Computers  are  piling  up  in  evidence 
rooms  across  the  country  because  many 
agencies  do  not  have  the  forensic 
capacity  to  meet  the  needs  of 
investigative  efforts. 
-  6.  A  generation  ago,  officers 
beginning  their  law  enforcement  careers 
would  be  issued  a  uniform,  a  service 
weapon,  and  a  notebook.  Those  items 
rarely  changed  during  a  20-year  career. 
Today,  changes  in  equipment  and 
software  occur  seemingly  overnight. 
Officers  are  hard-pressed  to  stay  current 
not  only  with  the  technological  changes 
but  also  with  a  motivated  offender 
community  that  is  adapting  these  new 
technologies  to  exploit  children. 

To  address  these  observations  and 
concerns,  the  ICAC  Task  Force  Program 
implements  the  following  management 
strategies: 

•  Maintaining  and  expanding  the 
nationwide  network  of  State  and  local 
law  enforcement  agencies  participating 
in  the  program. 

•  Ensuring  that  ICAC  Task  Force 
personnel  are  adequately  trained  and 
equipped. 

•  Establishing  and/or  maintaining 
ICAC  Task  Force  investigative  standards 
to  facilitate  interagency  case  referrals. 

•  Advocating  coordination  and 
collaboration  among  Federal,  State,  and 
local  law  enforcement  agencies 
investigating  ICAC  offenses. 

•  Fostering  meaningful  information- 
sharing  to  avoid  redundant 
investigations  or  activities  that  could 
disrupt  the  ongoing  investigations  of 
other  agencies. 

•  Maintaining  an  ICAC  Task  Force 
Board  composed  of  local  law 
enforcement  executives  and  prosecutors 
to  advise  OJJDF,  formulate  policy 
recommendations,  and  assess  the  law 
enforcement  community's  needs  for 
training  and  technical  assistance  related 
to  investigating  Internet  crimes. 

•  Convening  an  annual  ICAC  Task 
Force  training  conference  to  focus  on 
child  exploitation,  emerging  technology, 
and  its  relevance  to  criminal  activity 
and  enforcement  efforts  and  to  enhance 
the  networking  essential  for  sustaining 
an  effective  State  and  local  law 
enforcement  response  to  online  crime. 

OJJDP  established  the  ICAC  Task 
Force  Program  Standards  through  a 
collaborative  process  involving  the'ten 
original  ICAC  Task  Force  agencies,  the 
FBI.  NCMEC.  uses.  USPIS.  CEOS,  and 
the  Executive  Office  for  United  States 
Attorneys.  The  standards  were  designed 
by  the  task  force  agencies  to  foster 
information-sharing,  coordinate 


investigations,  ensure  the  probative 
quality  of  undercover  operations,  and 
facilitate  interagency  case  referrals  by 
standardizing  investigative  practices.  In 
2002,  the  ICAC  standards  were  revised 
and  updated  to  reflect  twenty  additional 
ICAC  Regional  Task  Forces  and  an 
expanded  program  focus  on  the 
protection  of  children. 

OJJDP  has  also  established  an  ICAC 
Task  Force  Board  (the  Board)  to  help 
administer  the  ICAC  Task  Force 
Program.  As  a  condition  of  the  award, 
each  grantee  must  designate  a  policy- 
level  law  enforcement  official  or 
prosecutor  to  be  a  Board  member. 
Although  its  primary  responsibility  is  to 
serve  as  an  advisory  group  to  OJJDP,  the 
Board  also  encourages  case  coordination 
and  facilitates  information-sharing  on 
trends,  innovative  investigative 
techniques,  and  prosecution  strategies. 
Technical  advice  is  provided  to  the 
Board  by  NCMEC,  CEOS,  the  FBI.  USCS, 
and  USPIS. 

The  award  also  requires  that  each 
ICAC  Regional  Task  Force  member  send 
at  least  one  investigator  and  one  policy- 
level  official  to  an  ICAC  Task  Force 
Program  orientation  seminar.  The 
seminars,  which  were  developed  by 
OJJDP  and  NCMEC  in  consultation  with 
Federal  law  enforcement  agencies, 
provide  information  on  legal  issues, 
specific  investigative  techniques, 
undercover  operation  documentation 
requirements,  behavioral  characteristics 
of  preferential  sex  offenders,  and  other 
topics  relevant  to  child  exploitation 
cases. 

To  learn  about  the  next  seminar 
scheduled  at  NCMEC's  Jimmy  Ryce  Law 
Enforcement  Training  Center  in 
Alexandria.  VA,  contact  NCMEC  at 
http://www.missingkids.com.  Expenses 
associated  with  attendance  at  the 
orientation  seminar  will  be  reimbursed 
by  OJJDP  and  NCMEC.  Expenses 
associated  with  Board  responsibilities 
will  be  covered  by  grant  funds. 

Goal 

The  program's  goal  is  to  enhance  the 
ICAC  investigative  response  of  State  and 
local  law  enforcement  agencies. 

Ob)ectiv^ 

Projects  must  accomplish  the 
following  objectives: 

•  Develop  or  expand  multiagency, 
multijurisdictional  regional  task  forces 
that  include,  but  are  not  limited  to, 
representatives  from  law  enforcement, 
prosecution,  victim  services,  and  child 
protective  services  agencies.  Regional 
task  forces  should  include  large  regional 
geographic  areas,  entire  States,  or,  when 
applicable,  midtiple  States.  Relevant 
nongovernment  organizations  may  also 
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be  included.  OJJDP  encourages 
applicants  to  invite  Federal  law 
enforcement  agencies  to  participate  in 
the  task  force. 

•  Institute  policies  and  procedures 
that  comply  with  the  ICAC  Task  Force 
Program  Standards  (see  "OJJDP  Program 
Management"  above).  Requests  from 
eligible  law  enforcement  agencies  for 
copies  of  the  ICAC  Program  Operational 
and  Investigative  Standards  must  be 
faxed  on  of^cial  letterhead  to  the 
Juvenile  Justice  Clearinghouse  at  301- 
519-5600. 

•  Enhance  investigative  capacity  by 
properly  equipping  and  training  ICAC 
Task  Force  investigators.  Task  force 
investigators  should  be  computer- 
literate,  knowledgeable  about  child 
exploitation  issues,  and  familiar  with 
Federal  and  State  statutes  and  caselaw 
pertaining  to  ICAC  investigations. 

•  Develop  and  maintain  case 
management  systems  to  record  offenses 
and  investigative  results,  make  or 
receive  outside  agency  referrals  of  ICAC 
cases,  and  comply  with  the  reporting 
requirements  of  the  ICAC  Task  Force 
Monthly  Performance  Measures  Report. 

•  Develop  response  protocols  or 
memorandums  of  understanding  that 
foster  collaboration,  information- 
sharing,  and  service  integration  among 
public  and  private  organizations  that 
provide  services  to  sexually  exploited 
children. 

Eligibility  Requirements 

Applicants  must  be  State  and/or  local 
law  enforcement  agencies  located  in 
Arkansas;  New  Jersey;  northern 
Florida;  •*  the  Los  Angeles,  California, 
metropolitan  area,^  or  the  northern 
Virginia/Washington,  DC,  metropolitan 
area  (excluding  Maryland).^  Joint 
applications  from  two  or  more  eligible 
applicants  are  welcome;  however,  one 
applicant  must  be  clearly  designated  as 
the  primary  applicant  (for 
correspondence,  award,  and 
management  purposes)  and  the  other(s) 
designated  as  coapplicant(s). 


*  For  the  purpose  of  this  solicitation,  northern 
Florida  is  defined  as  counties  and  cities  north  of, 
and  including,  Hillsborough  County.  Indian  River 
County.  Osceola  County,  and  Polk  County. 

'  For  the  purpose  of  this  solicitation,  the  Los 
Angeles  nietro[>olitan  area  is  defined  as  cities  and 
towns  within,  and  including,  Los  Angeles  County, 
Orange  County.  Riverside  County.  San  Bernardino 
County,  and  Ventura  County. 

°  For  the  purpose  of  this  solicitation,  the  northern 
Virginia/Washington,  DC.  metropolitan  area 
(excluding  Maryland)  is  defined  as  the  cities  of 
Washington.  EX);  Alexandria,  Virginia:  and  Falls 
Church,  Virginia,  and  the  cities  and  towns  in 
Virginia  within,  and  including:  Arlington  County, 
Fairfax  County,  Loudoun  County.  Prince  William 
County,  and  Stafford  County. 


Selection  Criteria 

OJJDP  is  committed  to  establishing  a 
network  of  state  and  local  law 
enforcement  agencies  to  respond  to 
offenses  involving  online  enticement 
and  child  pornography.  Within  this 
network,  ICAC  Task  Forces  positioned 
throughout  the  country  will  serve  as 
regional  sources  of  technical, 
educational,  and  investigative  expertise, 
providing  assistance  to  parents, 
teachers,  law  enforcement  officers,  and 
other  professionals  working  on  child 
sexual  exploitation  issues.  Successful 
applicants  wrill  be  expected  to  serve  as 
regional  clusters  of  ICAC  technical  and 
investigative  expertise,  collaborate  with 
existing  ICAC  Task  Forces,  and  become 
part  of  a  nationwide  law  enforcement 
network  designed  to  protect  children 
frtjm  computer-faciHtated  victimization. 
To  accomplish  this  goal,  regional  task 
forces  should  include  large  regional 
geographic  areas,  entire  States,  or,  when 
applicable,  multiple  States. 

Applications  should  include  evidence 
of  multidisciplinary,  multijurisdictional 
partnerships  among  public  agencies, 
private  organizations,  commvuiity-based 
groups,  and  prosecutors'  offices. 
Successful  applicants  will  develop  or 
enhance  an  investigative  ICAC  response 
that  includes  prevention,  education,  and 
victim  services  activities. 

OJJDP  will  convene  a  peer  review 
panel  to  evaluate  and  rank  applications 
and  to  make  funding  recommendations 
to  the  OJJDP  Administrator.  Although 
peer  review  recommendations  are  given 
weight,  they  are  advisory  only.  Final 
award  decisions  will  be,  made  by  the 
OJJDP  Administrator.  OJJDP  will 
negotiate  the  specific  terms  of  the  award 
with  applicants  who  ate  being 
considered.  Applicants  will  be 
evaluated  and  rated  according  to  the 
criteria  ouUined  below. 

Application  Procedures 

The  Office  of  Justice  Programs  (OJP) 
requires  that  applications  be  submitted 
through  its  online  Grants  Management 
System  (GMS).  This  online  application 
system  is  designed  to  streamline  the 
processing  of  requests  for  funding.  A 
toll-fi«e  telephone  number  (888-549- 
9901)  is  available  to  provide  applicants 
with  technical  assistance  as  they  work 
through  the  online  application  process. 

Applicants  should  use  the  following 
application  guidelines  when  preparing 
their  application  for  this  grant  program. 
Applications  must  be  submitted  to  OJP 
electronically  through  GMS  no  later 
than  8  p.m.,  e.t.,  on  July  7,  2003. 
However,  in  order  to  allow  adequate 
time  to  register  with  GMS,  applicants 
must  create  a  "user  profile''  before  Jime 


19,  2003.  Applicants  who  have 
previously  registered  with  GMS  and 
have  a  GMS  password  should  log  on  to 
GMS  prior  to  June  19,  2003,  to 
determine  whether  the  password  is  still 
valid.  If  the  password  has  expired, 
follow  the  on-screen  instructions  or  call 
the  GMS  Hodine  (888-549-9901).  OJPP 
will  begin  accepting  applications 
immediately. 

Application  Requirements 

Applicants  to  the  Internet  Crimes 
Against  Children  Task  Force  Program 
solicitation  must  submit  the  following 
information  online  through  GMS: 

•  Application  for  Federal  Assistance 
(SF-424).  This  form  is  generated  by 
completing  the  Overview.  Applicant 
Information,  and  Project  Information 
screens  in  GMS. 

•  Assurances  and  Certifications.  The 
Assurances  and  Certifications  must  be 
reviewed  and  accepted  electronically  by 
the  authorizing  official  or  the  designated 
authorizing  official. 

•  Budget  Detail  Worksheet 
(Attachment  #1):  The  Budget  Detail 
Worksheet — including  budget 
worksheets  and  detailed  budget 
narratives  for  each  year  in  the  project 
period — accounts  for  15  of  the  possible 
100  points  allotted  by  the  peer 
reviewers. 

•  Program  Narrative  (Attachment  #2/. 
The  Program  Narrative — including 
I*roblem(s)  To  Be  Addressed,  Goals  and 
Objectives,  Project  Design,  and 
Management  and  Organizational 
Capability — accounts  for  85  out  of  the 
possible  100  points  allotted  by  the  peer 
reviewers.  Point  values  for  specific 
sections  of  the  Program  Narrative  are  as 
follows:  Problem(s)  To  Be  Addressed 
(10  points).  Goals  and  Objectives  (10 
points),  Project  Design  (35  points),  and 
Management  and  Organizational 
Capability  (30  points). 

•  Other  Program  Attachments 
(Attachment  ^3).  The  Other  Program 
Attachments — including  resumes  of  key 
personnel  and  a  project  timeline — will 
not  be  included  in  the  peer  reviewers' 
scoring  of  the  application.  However, 
these  materials  are  required  and  must  be 
attached  in  one  file  to  your  GMS 
application. 

Detailed  instructions  and  descriptions 
of«ach  of  the  required  elements  are 
provided  below.  Note:  Applications  that 
do  not  include  all  the  required  elements 
will  not  be  considered  for  fimding. 

Application  for  Federal  Assistance  (SF* 
424) 

The  Application  for  Federal 
Assistance  is  a  standard  form  used  by 
most  Federal  agencies.  The  Catalog  of  , 
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Federal  Domestic  Assistance  (CFDA) 
number  for  this  program  is  16.543. 

Assurances  and  Certifications 

Applicants  are  required  to  review  and 
accept  the  Assurances  and 
Certifications.  Please  verify  that  the 
name,  address,  phone  number,  fax 
number,  and  e-mail  address  of  the 
authorizing  official  on  these  online 
forms  are  correct. 

•  Assurances.  Applicants  must 
comply  with  the  Assurances  to  receive 
Federal  funds  under  this  program.  It  is 
the  responsibility  of  the  recipient  of  the 
Federal  funds  to  fully  understand  and 
comply  with  these  requirements.  Failure 
to  comply  may  result  in  the  withholding 
of  funds,  termination  of  the  award,  or 
other  sanctions. 

•  Certifications  Regarding  Lobbying; 
Debarment.  Suspension,  and  Other 
Responsibility  Matters:  and  the  Drug- 
Free  Workplace  Requirement. 
Applicants  are  required  to  review  and 
check  off  the  box  on  the  certiHcation 
form  included  in  tho  online  application 
process.  This  form  commits  the 
applicant  to  compliance  with  the 
certification  requirements  under  28  CFR 
part  69,  "New  Restrictions  on 
Lobbying,"  and  28  CFR  part  67, 
"Government-Wide  Debarment  and 
Suspension  (Nonprocurement)  and 
Government-Wide  Requirements  for 
Drug-Free  Workplace  (Grants)." 

The  authorizing  official  must  review 
the  Assurances  and  Certifications  forms 
in  their  entirety.  To  accept  the 
Assurances  and  Certifications  in  GMS. 
click  on  the  Assurances  and 
Certifications  link  and  click  t|)e 
"Accept"  button  at  the  bottom  of  the 
screen. 

Budget  Detail  Worksheet  (Attachment 
«1)  (IS  Points) 

Applicants  must  provide  a  proposed 
budget  that  is  complete,  detailed, 
reasonable,  allowable,  and  cost-effective 
in  relation  to  the  activities  to  be 
undertaken.  Budgets  must  allow  for 
required  travel,  including  four  trips  for 
one  individual  to  attend  the  quarterly 
ICAC  Task  Force  Board  meetings. 
Budgets  must  also  allow  for  the 
participation  of  at  least  two  agency 
representatives  at  the  annual  ICAC 
Training  Conference. 

Applicants  must  submit  budget 
worksheets  and  budget  narratives  in  one 
file.  The  worksheet  provides  the 
detailed  computation  for  each  budget 
item  (often  in  spreadsheet  format).  The 
narrative  justifies  or  explains  each 
budget  item  and  relates  it  to  project 
activities. 

•  Budget  Worksheet.  The  budget 
worksheet  must  list  the  cost  of  each 


budget  item  and  show  how  the  cost  was 
calculated.  For  example,  costs  for 
personnel  should  show  the  annual 
salary  rate  and  the  percentage  of  time 
devoted  to  the  project  for  each  employee 
to  be  paid  through  grant  funds.  The 
budget  worksheet  should  present  a 
complete  and  detailed  itemization  of  all 
proposed  costs. 

•  Budget  Narrative.  The  budget  ' 
narrative  should  closely  follow  the 
content  of  the  budget  worksheet  and 
provide  justification  for  all  proposed 
costs.  For  example,  the  narrative  should 
explain  hoW  fringe  benefits  were  • 
calculated,  how  travel  costs  were 
estimated,  why  particular  items  of 
equipment  or  supplies  must  be 
purchased,  and  how  overhead  or 
indirect  costs  (if  applicable)  were 
calculated.  The  budget  narrative  should 
justify  the  specific  items  listed  in  the 
budget  worksheet  (particularly  supplies, 
travel,  and  equipment)  and  demonstrate 
that  all  costs  are  reasonable. 

A  sample  Budget  Detail  Worksheet 
form  that  can  be  used  as  a  guide  to  help 
applicants  prepare  the  budget  worksheet 
and  budget  narrative  is  available  at 
http://www.ojp.usdoj.gov.  (Use  the  main 
search  engine  to  search  for  "Budget 
Detail  Worksheet") 

Program  Narrative  (Attachment  #2)  (65 
Total  Points) 

Problemls)  To  Be  Addressed  (10  Points) 

Applicants  must  clearly  identify  the 
need  for  this  project  in  their 
communities  and  demonstrate  an    • 
understanding  of  the  program  concept. 
Applicants  must  include  data  that 
illustrate  the  size  and  scope  of  the  , 

problem  in  their  State  or  region.  If 
statistics  or  other  research  findings  are 
used  to  support  a  statement  or  position, 
applicants  must  provide  the  relevant 
source  of  information. 

Goals  and  Objectives  (10  Points) 

Applicants  must  establish  clearly- 
defined,  measurable,  and  attainable 
goals  and  objectives  for  this  program. 

Project  Design  (35  Points) 

Applicants  must  explain  in  clear 
terms  how  the  State  or  regional  task 
force  will  be  developed  and 
implemented.  Applicants  must  define 
the  region.  State,  or,  when  applicable, 
the  multistate  area  in  which  the  task 
force  intends  to  concentrate  its  efforts. 
Applicants  must  present  a  clear 
workplan  that  contains  program 
elements  directly  linked  to  achieving 
the  project  objectives.  The  workplan 
must  indicate  project  milestones, 
product  due  dates,  and  the  natiire  of  the 
products  to  be  delivered. 


Management  and  Organizational 
Capability  (30  Points) 

The  management  structure  and 
staffing  described  in  the  application 
must  be  adequate  and  appropriate  for 
the  successful  implementation  of  the 
project.  Applicants  must  identify 
individuals  responsible  for  the  project 
and  their  time  commitments.  Applicants 
must  provide  a  schedule  of  major  tasks 
and  milestones.  Applicants  must 
describe  how  activities  that  prevent 
Internet  crimes  against  children  will  be 
continued  after  Federal  funding  is  no 
longer  available.  In  addition,  applicants 
must  provide  signed  letters  of  support 
from  State-and  local  prosecution  offices 
and  the  local  district  United  States 
Attorney. 

Other  Program  Attachments 
(Attachment  #3) 

At  a  minimum,  resumes  of  key 
personnel  and  a  project  timeline  should 
be  included.  , 

Application  Format 

The  narrative  portion  of  this 
application  (excluding  forms, 
assurances,  and  appendixes)  must  not 
exceed  35  pages  and  must  be  submitted 
on  8V2-  by  11 -inch  paper  and  double 
spaced  on  one  side  in  a  standard  12- 
point  font.  The  double-spacing  ■ 
requirement  applies  to  all  parts  of  the 
program  narrative  and  project  abstract, 
including  any  lists,  tables,  buUeted 
items,  or  quotations.  These  standards 
are  necessary  to  maintain  fair  and 
uniform  consideration  among  all 
applicants.  If  the  narrative  and  abstract 
do  not  conform  to  these  standards, 
OJIDP  will  deem  the  application 
ineligible  for  consideration. 

Proiect  and  Award  Peri6d 

These  cooperative  agreements  will  be 
funded  for  up  to  an  18-month  budget 
and  project  period  and  will  begin  June 
1.  2003,  and  end  November  30,  2004. 
Funding  beyond  the  initial  project 
period  will  be  contingent  upon  the 
grantee's  performance  and  the 
availability  of  funds. 

Award  Amount 

The  total  amount  available  for  this 
program  is  $1.5  million.  OJJDP  intends 
to  award  five  cooperative  agreements  of 
up  to  $300,000  each  for  the  18-month 
project  period. 

Performance  Measurement 

To  ensure  compliance  with  the 
Government  Performance  and  Results 
Act,  Pub.  L.  103-62.  this  solicitation 
notifies  applicants  that  they  are  required 
to  collect  and  report  on  data  that 
measure  the  results  of  the  program 
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implemented  by  this  grant.  To  ensure 
the  accountability  of  this  data  (for 
which  OJP  is  responsible)  the  following 
performance  measures  are  provided: 

•  The  number  of  investigations. 

•  The  niunber  of  computer  forensic 
examinations. 

Under  this  solicitation,  applicants 
will  be  required  to  supply  OJJDP  with 
the  above  performance  information.  In 
addition,  OJJDP  will  measure  the 
performance  of  the  ICAC  Task  Force 
Program.  Data  collection  will  be  covered 
within  the  existing  ICAC  Monthly 
Performance  Report  (MPR)  forms.  MPR 
is  a  required  data-reporting  document 
that  was  created  by  OJJDP  to  collect 
ICAC  data  related  to  arrests,  subpoenas, 
search  warrants,  technical  assistance 
(investigative  and  computer  forensic), 
and  prevention  and  intervention 
activities  performed  by  ICAC  Regional 
Task  Forces  and  ICAC  Investigative 
Satellites.  Data  gathered  fi-om  MPRs  will 
track  the  niunber  of  arrests  made  and' 
the  outcomes  of  those  arrests  (plea 
bargains,  prosecutions,  etc.),  assist  in 
the  identification  of  victims  who  need 
resources  such  as  coimseling  and 
therapy,  and  track  tips  and  aid  in  target 
.  area  identification. 

Data-collected  fit)m  MPRs  will 
provide  crucial  baseline  data  necessary' 
for  a  future  evaluation  of  the  ICAC  Task 
Force  Program  after  it  has  been  fully 
established  throughout  the  country. 
Assistance  in  obtaining  this  information 
vyrill  facilitate  future  program  planning 
and  will  allow  OJP  to  provide  Congress 
vtrith  measurable  .program  results  of 
Federally  funded  programs. 

Coordination  of  Federal  Efforts  ^~ 

To  encourage  better  coordination 
among  Federal  agencies  in  addressing 
State  and  local  needs,  the  U.S. 
Department  of  Justice  requests  that 
applicants  provide  information  on  the 
following:  (1)  Active  Federal  grant 
award(s)  supporting  this  or  related 
efforts,  including  awards  from  the  U.S. 
Department  of  Justice;  (2)  any  pending 
application(s)  for  Federal  funds  for  this 
or  related  efforts;  and  (3)  plsms  for 
coordinating  any  funds  described  in 
items  (1)  or  (2)  with  the  funding  sought 
by  this  application.  For  each  Federal 


award,  applicants  must  include  the 
program  or  project  title,  the  Federal 
grantor  agency,  the  amount  of  the 
award,  and  a  brief  description  of  its 
purpose. 

"Related  efforts"  is  defined  for  these 
piuposes  as  one  of  the  following: 

•  Efforts  for  the  same  purpose  (i.e., 
the  proposed  award  would  supplement, 
expand,  complement,  or  continue 
activities  funded  with  other  Federal 
grants). 

•  Another  phase  or  component  of  the 
same  program  or  project  {e.g.,  to 
implement  a  planning  effort  funded  by 
other  Federal  fun4,s  or  to  provide  a 
substance  abuse  treatment  or  education 
component  vtrithin  a  criminal  justice 
project). 

•  Services  of  some  kind  (e.g., 
technical  assistance,  research,  or 
evaluation)  rendered  to  the  program  or 
project  described  in  the  application. 
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Proposed  Rules: 

810 

3560 


.32623 
.33341 

.33408 
.32872 


9  CFR 

Proposed  Rules: 

93 


.33028 


10  CFR 

765 

12  CFR 

615 

703 

742......... 

1700 


.32955 


.33347 
.32958 
.32958 
.32627  ' 


13  CFR 

121 33348 

Proposed  Rules: 

121 33412 

14  CFR 

39 32629,  32967,  32968, 

33355,  33356,  33358 

71 32633,  33231,  33360, 

3361,33579 

97 32633 

Proposed  Rules: 

39 32691,  32693,  32695, 

33030,  33416,  33418,  33420, 

33423 

71 33426,  33427 


19  CFR 

201 

204 

206 

207 

210 

212 


.32061 
.32061 
.32061 
.32081 
.32061 
.32081 


21  CFR 

201 

310 

347 

349........ 

352 

510 


32979 

...; 33362 

33362 

32981 

33362 

33381 

524 33381 

878.. 32963^ 

888 32635 

Proposed  Rules: 

201 33429 


343  

1  33429 

26  CFR 

1 ^ 33381 

Proposed  Rules: 

157". 

.32698 

602              

32698 

27  CFR 

Proposed  Rules: 

7 

32698 

25  

32698 

28  CFR 

802 : 

32985 

29  CFR 

1910      , 

„...32637 

30  CFR 

Proposed  Rules: 
906 

33032 

934 

33035 

938 

33037 

31  CFR 

1         , 

.,. 32638 

33  CFR 

100 

117 

.32639,  32641 
32643 

165 ...32643, 

32996,32998, 

33382,  33384,  33386,  33388, 

33390,  33392,  33393,  33395, 

33396,  33398,  33399,  33401 , 

33402 


36  CFR 

215 

242 

1253 


.33582 
.33402 
.33404 


38  CFR 

Proposed  Rules: 

20 .„33040 

40  CFR 

52 32799,  33000,  33002, 

33005,  33008,  33010,  33012, 
33014,33018 

261 32645 

Proposed  Rules: 

51 32802 

52 33041,  33042,  33043 

82 ;..33284 

194 33429 


42  CFR 

Proposed  Rules: 

412 

413 


.33579 
.33579 


43  CFR 

3800 


.32656" 
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ui 


44CFR 

64 32657 

65 - 32659,  32660 

67 32664.  32669 

PropCMMl  RuIm: 

67 32699.32717 

46CFR 

221 33405 

47CFR 

2 32676.33020 

73 i 32676 

74 32676 

80 32676 

87 , 32676 

90 32676 

95 32676 

97 32676,33020 

2 33043 

15 32720 

64 „ 32720 

73 33431 

48CFR 

2 13231 

32 ..! 33231 

52 33231 

252 33026 

PropoMd  Ruta*: 

15 33330 

31 33326 

52 33326 

206 33057 

49CFR 

107 32679 

171 32679 

173 32679 

177 32679 

180 32679 

50CFR 

100 33402 

660 32680 

PropoMd  Rutas: 

16 33431 

17 33058,33234 

648 „ 33432 


REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JUNE  4,  2003 

AGRICULTURE 
DEPARTMENT       ' 
Forest  Service 

National  Forest  System  lands; 

projects  and  activities; 

notice,  comment,  and 

appeal  procedures; 

published  6-4-03 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Louisiana;  published  5-5-03 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT       ^ 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and  . 

related  products: 

Sponsor  name  and  address 
changes— 
Famham  Co,  Inc.; 
published  6-4-03 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 
Ports  and  watenways  safety: 

Willamette  River,  Portland, 
OR;  security  zone; 
published  5-29-03 
NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 
Public  availability  and  use: 

NARA  facilities;  telephone 
numbers;  published  6-4-03 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives:     ■ 

Dassault;  published  5-20-03 
TRANSPORTATION 
DEPARTMENT 
Maritime  Administration 
Regulations  affecting  maritime 

carriers  ahd  related 

activities: 

Inflation  adjustment  of  civil 
monetary  penalties; 
published  6-4-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Nectarines  and  peaches 
grown  in — 


Califomia;  comments  due  by 
6-9-03;  published  4-9-03 
[FR  03-08650] 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Onions  (sweet)  grown  in — 
Washington  and  Oregon; 
comments  due  by  6-9-03; 
published  4-9-03  [FR  Q3- 
08648] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Animal  welfare: 
Medical  records 
maintenance;  comments 
due  by  6-10-03;  published 
4-11-03  [FR  03-08928] 

Viruses,  serums,  toxins,  etc.: 
Veterinary  biological 
products;  actions  by 
licensees  and  permitees 
to  stop  preparation, 
distribution,  sale,  etc.; 
comments  due  by  6-9-03; 
published  4-9-03  [FR  03- 
08599] 

AGRICULTURE 
DEPARTMENT 

Farm  Service  Agency 

Special  programs: 
Farm  Security  and  Rural 
Investment  Act  of  2002; 
imf)lementation — 

Loan  eligibility  provisions; 
comments  due  by  6-9- 
03;  published  4-9-03 
[FR  03-08646] 
Minor  Program  loans; 

comments  due  by  6-9-03; 

published  4-9-03  [FR  03- 

08597] 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Program  regulations: 
Farm  Security  and  Rural 
Investment  Act  of  2002; 
implementation — 
Loan  eligibility  provisions; 
comments  due  by  6-9- 
03;  published  4-9-03 
[FR  03-08646] 
Minor  Program  loans; 
comments  due  by  6-9-03; 
published  4-9-03  [FR  03- 
08597] 

AGRICULTURE 
DEPARTMENT 

Rural  Housing  Service 

Program  regulations: 
Farm  Security  and  Rural 
Investment  Act  of  2002; 
implementation — 
Loan  eligibility  provisions; 
comments  due  by  6-9- 


03;  published  4-9-03 

[FR  03-08646] 
Minor  Program  loans; 
comments  due  t)y  6-9-03; 
published  4-9-03  [FR  03- 
08597] 

AGRICULTURE 
DEPARTMENT  - 
Rural  Utilities  Service 

Program  regulations: 
Farm  Security  and  Rural 
Investment  Act  of  2002; 
implementation^*- 
Loan  eligibility  provisions; 
comments  due  by  6-9- 
03;  published  4-9-03 
-    [FR  03-08646] 
Minor  Program  loans; 
comments  due  by  6-9-03; 
published  4-9-03  [FR  03- 
08597] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Northeastem  United  States 
fisheries — 

Northeast  multispecies; 
comments,  due  by  6-10- 
03;  published  5-23-03 
[FR  03-13013] 

West  Coast  States  and 

Westem  Pacific 

fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  6-13- 
03;  published  5-16-03 
[FR  03-12315] 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Tangible  item  mari<ing  and 
valuing;  contractor 
possession  of  government 
property;  comments  due 
by  6-9-03;  published  5-12- 
03  [FR  03-11726] 

ENERGY  DEPARTMENT 

Polygraph  Examination 
Regulations; 

counterintelligence  polygraph 
program;  comments  due  by 
6-13-03;  published  4-14-03 
[FR  03-09009] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
Federal  operating  permit 
programs — 
California  agricultural 
sources;  fee  payment 
deadlines;  comments 
due  by  6-12-03; 
published  5-13-03  [FR 
03-11910] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
Federal  operating  permit 
programs — 


Califomia  agricultural 
sources;  fee  payment 
deadlines;  comments 
due  by  6-12-03; 
published  5-13-03  [FR 
03-11911] 
Air  pollution;  standards  of 
performance  for  new    . 
stationary  sources: 
Stationary  gas  turbines; 
comments  due  by  6-13- 
03;  published  5-28-03  [FR 
03-13416] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Mississippi;  comments  due 
by  6-11-03;  published  5- 
12-03  [FR  03-11751] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Mississippi;  comments  due 
by  6-11-03;  published  5- 
12-03  [FR  03-11752] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Illinois;  comments  due  by  6- 
12-03:  published- 5- 13-03 
[FR  03-11749] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Illinois;  comments  due  by  6- 
12-03;  published  5-13-03 
[FR  03-11750] 
Hazardous  wastes: 
Identification  and  listing — 
^Hazardous  waste 
mixtures:  wastewater 
treatment  exemptions 
(headworks 

exemptions);  comments 
due  by  6-9-03; 
published  4-8-03  [FR 
03-08154] 
Solid  wastes: 
Project  XL  (excellence  and 
Leadership)  program;  site- 
specific  projects — 
Anne  Arundel  County 
Millersville  Landfill, 
Sevem,  MD;  comments 
due  by  6-12-03; 
published  5-13-03  [FR 
03-11909] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumption: 


Current  good  manufacturing 

practice — 

Dietary  supplements  and 
dietary  supplement 
ingredients;  comments 
due  by  6-11-03; 
published  3-13-03  (FR 
03-05401) 

Human  drugs  and  biotogical 

products: 

Bar  code  label 
requirements;  comments 
due  by  6-12-03;  published 
3-14-03  [FR  03-05205) 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Quarantine,  inspection,  and 
licensing: 

Communicable  diseases 
control— 

,         Quarantine  o(  persons 

believed  to  be  infected 
with  communicable 
diseases,  comments 
due  by  6-9-03; 
published  4-10-03  [FR 
03-08736) 

HOMELAND  SECURITY 
DEPARTMENT 
CoMt  Guard 

Anchorage  regulations  and 
ports  and  waterways  safety: 
Lake  Michigan —  ''• 

Chicago.  IL;  safety  zofw; 
comments  due  by  6-10- 
03;  published  5-20-03 
jFR  03-12494) 
Boating  safety: 

Regulatory  review;  impact 

on  small  entities; 

comments  due  by  6-12- 

03;  published  2-12-03  [FR 

03-03461] 
Drawbridge  operations: 
Florida;  comments  due  by 

6-9-03;  published  4-10-03 

[FR  03-08690) 

Ports  arKJ  waterways  safely: 
Chesapeake  Bay.  MD;  Cove 
Point  Liquefied  Natural 
Gas  Terminal;  safety  and 
security  zone;  comments 
due  by  6-12-03;  published 
5-15-03  [FR  03-12050) 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Port  Everglades  Hartwr, 
Fort  Lauderdale,  FL; 
regulated  navigation  area; 
comments  due  by  6-12- 
03;  published  5-13-03  [FR 
03-11811) 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing: 
Public  housing  assessment 
system;  changes; 


comments  due  by  6-8-03; 
published  4-4-03  [FR  03- 
08175) 
LABOR  DEPARTMENT 
Employment  and  Training 
Administration 
Senior  Community  Service 
Employment  Program; 
comments  due  by  6-12-03; 
published  4-28-03  [FR  03- 
09579) 

PERSONNEL  MANAGEMENT 
OFFICE 

Group  life  insurance;  Federal 
employees: 

Premium  rates  and  age 
bands;  comments  due  by 
6-9-03;  published  4-9-03 
[FR  03-08610) 
TRANSPORTATION 
DEPARTMENT 

Computer  reservation  systems, 
carrier-owr>ed: 
General  policy  statements; 
comments  due  by  6-9-03; 
published  5-9-03  [FR  03- 
11634) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
AinMorthiness  directives: 
AeroSpace  Technokjgies  of 
Australia  Pty  Ltd  ; 
comments  due  by  6-9-03; 
published  4-29-03  [FR  03- 
10516) 
Boeing;  comments  due  by 
6-9-03;  published  4-24-03 
[FR  03-10117) 
EXTRA  Flugzeugbau  GmbH; 
comments  due  by  6-9-03; 
published  5-2-03  [FR  03- 
10846) 
Lockheed;  comnr)ents  due 
by  6-13-03;  published  4- 
29-03  [FR  03-10513] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Class  D  and  Class  E 
airspace;  comments  due  by 
6-10-03;  published  5-5-03 
[FR  03-11030] 

Class  E  airspace;  comments 
due  by  6-10-03;  published 
5-5-03  [FR  03-11034) 

TRANSPORTATION 
DEPARTMENT 
Fadaral  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  6-10-03;  put>lished 
5-5-03  [FR  03-11031] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Class  E  airspace;  comments 

due  by  6-10-03;  published 

5-5-03  [FR  03-11029] 


TRANSPORTATION 
DEPARTMENT 
Fadaral  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  6-10-03;  published 
5-19-03  [FR  03-12378] 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  materials: 
Hazardous  materials 
transponation — 
Cargo  tank  motor  vehicles 

transporting  flammable 

liquids;  external  product 

piping;  safety 

requirements;  comments 

due  by  6-10-03; 

published  2-10-03  [FR 

03-03262) 

TRANSPORTATION 

DEPARTMENT 

Saint  Lawrence  Seaway 

Development  Corporation 

Seaway  regulations  and  rules: 
Stem  anchors  and 
navigatk>n  undenway; 
comments  due  by  6-12- 
03;  published  5-13-03  [FR 
03-11895) 

TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 

Practk:e  and  procedure: 
Rate  challenges;  expedited 
resolution  under  stand- 
alone cost  metfK>dology: 
comments  due  by  6-9-03; 
published  4-9-03  [FR  03- 
08645] 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 
Corporate  activities: 
Electronic  filings  by  national 
banks;  comments  due  by 
6-13-03;  published  4-14- 
03  [FR  03-08995) 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Stock  dispositions; 
suspension  of  losses: 
comments  due  by  6-12- 
03;  published  3-14-03  [FR 
03-06118) 

TREASURY  DEPARTMENT 

Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirenrients: 
USA  PATRIOT  Act; 
implementation — 

Anti-money  laundering 
program  for  persons 
involved  in  real  estate 
closings  and 
settlements;  comments 


due  by  6-9-03; 
published  4-10-03  [FR 
03-08688] 


UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Servrce)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  orderea 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents. 
U.S.  Government  Printing 
Otfree,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http://    •      ^ 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

S.  243/P.L  108-28 

Concerning  partk:ipation  of 
Taiwan  in  the  Worid  Health 
Organization.  (May  29,  2003; 
117  Stat.  769) 

S.  33(VP.L.  108-29 

Veterans'  MenrKMlal 
Preservatk)n  and  Recognitkm 
Act  of  2003  (May  29,  2003; 
117  Stat.  772) 

S.  87(VP.L.  108-30 

To  amend  the  Richard  B. 
Russell  National  School  Lunch 
Act  to  extend  the  availability 
of  funds  to  carry  out  the  fruit 
and  vegetable  pitot  program. 
(May  29,  2003;  117  Stat.  774) 
Last  List  May  30,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronk:  mail 
notifk:atk>n  service  of  newly 
enacted  publk:  laws.  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Not*:  This  servrce  is  strictly 
for  E-mail  notifk:ation  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  servk». 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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Public  Papers 
of  the 
Presidents 
oftlie 
United  States 


William  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  n) .851.00 

1994 

(Book  I)  . . $56.00 

1994 

(Book  n) .$52.00 

1995 

(Book  I) $60.00 

1995 

(Book  n) $66.00 

1996 

(Book  I) $66.00 

1996 

(Book  n) $72.00 

1997 

(Book  I) .$69.00 

1997 

(Book  n) $78.00 

1998 

(Book  I) .$74.00 

1998 

(Book  n) $76.00 

1999 

(Book  I) $71.00 

1999 

(Book  n)  $76.00 

2000-2001 

(Book  I) .$68.50 

2000-2001 

(Book  n) $63.00 

2000-2001 

(Book  m)  475.00 

PublislKd  by  tlie  Office  of  die  Federal  Roister, 
National  Arcliives  and  Records  Adiiinistiation 

Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  c»«  won 


Order  Now! 

The  United  States  Government  Manual 
2002/2003 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$49  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


p»«jCAiw«  •  PEnooCMA  •  afcrnoNC  pnooucts 


CMar  ProoMing  Cod* 

♦7917 


Chatg»  your  order. 
ntEaayl 

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


me 


copies  of  The  United  States  Goveniment  Manual  2(X)2/2b03, 


I I    I  iLiS,  please  send 

S/N  069-000-00145-9  at  $49  ($68.60  foreign)  each. 

Total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choeee  Method  of  Payment: 

I — I  Checlc  Payable  to  the  Superintendent  of  Documents 
I I  GPO  Deposit  Account 


Company  or  personal  luine 


Additional  address/attention  line 


(Please  type  or  print) 


Street  address 


n  VISA       n  MasterCard  Account 


-□ 


City.  State.  ZIP  code 


(Credit  card  expirauon  date) 


Daytime  phone  includinf  area  code 


Thank  you  for 
your  order! 


Purchase  order  number  (optional) 
Maiyi 


Authorizug  signature 


9/02 


YES     NO 


Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
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Agency  for  Toxic  Substances  and  Disease  Registiv 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Fish  advisories  in  Michigan;  pilot  program  to  educate 

vulnerable  populations,  33699-33701 
Tremolite  asbestos  exposure  in  vermiculite  ore,  3  J701- 

33704 

Agricultural  Research  Service 

NOTICES 

Meetings: 
Biotechnology  and  21st  Century  Agriculture  Advisory 
Committee;  correction,  33672 

Agriculture  Department 

See  Agricultural  Research  Service 
See  Commodity  Credit  Corporation 
See  Forest  Service 

Army  Department 

See  Engineers  Corps  ^  . 

NOTICES 

Military  traffic  management: 

DOD  Personal  Property  Program,  33683-33684 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 

Handheld  and  hand  powered  centrifuge  device,  33684 

Taqman  internal  positive  control,  33684 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Assessing  f  jlic  acid  knowledge  and  behaviors  program 

33704-33706 
Autism  spectrum  disorders  and  other  developmental 
disabilities;  population-based  surveillance,  33706 
Human  immunodeficiency  virus  (HIV) — 

Minority  HIV/AIDS  Research  Initiative,  33706-33711 
State  and  local  health  information  and  data  systems 
improvement  program,  33711-33714 
Meetings: 

National  Advisory  Committee  on  Children  and  Terrorism, 
33714 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  33714-33716 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
Kentucky,  33674 

Commerce  Department 

See  Economic  Development  Administration 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Commodity  Credit  Corporation 

NOTICES 

Beet  sugar;  State  marketing  allotments  and  allocations; 
public  hearing,  33672-33673 


Commodity  Futures  Trading  Commission 

RULES 

Foreign  futures  and  foreign  options  transactions: 

Foreign  non-narrow-based  security  indexes  traded  on 
board  of  trade;  information  submission  guidance 
33623-33625 

Defense  Department 

See  Army  Department 

See  Engineers  Corps  ■* 

NOTICES 

•Agency  information  collection  acti\^ities:  proposals, 

submissions,  and  approvals,  33682 
Meetings: 
Capabilities  Assessment  for  Domestic  Response  to 
Terrorist  Attacks  Involving  Weapons  of  Mass 
Destruction  Advisory'  Panel.  33682-33683 
Science  Board  task  forces,  33683 

Economic  Development  Administration 

NOTICES 

Trade  adjustment  assistance  eligibility  determination 
petitions: 
AMG,  Inc.,  et  al,  33674-33675 

Employment  and  Training  Administration 

NOTICES 

Grants  and  cooperative  agreements:  availability,  etc.: 
Senior  Community  Service  Employment  Program,  33745- 
33747 

Energy  Department 

See  Federal  Energv  Regulatory  Commission 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
National  Energy  Technology  Laboratory — 
=GHG  emissions  from  fossil  fuel  energy  systems;  cost- 
effective  solutions,  33687-33688 

Engineers  Corps 

NOTICES 

Environmental  statements;  notice  of  intent: 
McNary  and  Lower  Snake  River  Reservoirs.  OR.  et  al.: 
dredged  material  management  plan.  33684-33685 
Talbot  County,  MD;  Poplar  Island  Enviromental 
Restoration  Projects,  33.685-33687 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans: 
Preparation,  adoption,  and  submittal — 
Regional  haze  rule;  Western  States  and.eligible  Indian 
Tribes;  sulfur  dioxide  milestones  and  backstop 
emissions  trading  program,  33763-33791 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  -States: 
California,  33633-33638 
District  of  Columbia,  33638-33640 
Minnesota,  33631-33633 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  33665 
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District  of  Columbia,  33665-33666 
Minnesota,  33665 

NOTICES 

Agency  information  collection  activities:  proposals,       . 

submissions,  and  approvals,  33688-33690 
Air  programs: 
State  implementation  plans:  adequacy  status  for 
transportation  conformity  purposes — 
Kansas.  33690 
Meetings: 
Exposure  Modeling  Work  Group,  33690-33691 
National  Drinking  Water  Advisory  Council.  33691-33692 
Science  Advisory  Board,  33692 
Reports  and  guidance  documents:  availability,  etc.: 
Allocation  of  Fiscal  Year  2003  Youth  and  the 

Environment  Training  and  Employment  Program 
Funds;  memorandum,  33692 
Superfund:  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Petroleum  Products  Site,  GA,  33692-33693 
Prestige  Chemical  Co.  Site,  GA,  33693 
Water  pollution  control: 
Clean  Water  Act- 
California:  water  quality  limited  segments  and 
association  pollutants,  33693 

Farm  Credit  Administration 

RULES 

Farm  credit  system: 
Loan  policies  and  operations — 
Capital  adequacy:  miscellaneous  amendments,  33617 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Eurocopter  France,  33618-33621 

International  Aero  Engines.  33621-33623 
Class  E  Airspace,  33623 
PROPOSED  RULES 
Airworthiness  directives: 

Eurocopter  Deutschland  GmbH,  33663-33664 
Airworthiness  standards: 
•    Special  conditions — 

Embraer  Model  ERJ-170  series  airplanes,  33659-33663 
NOTICES 

Meetings: 

RTCA.  Inc..  33756-33757 

Federal  Communications  Commission 

RULES 

Frequency  allocations  and  radio  treaty  matters: 

Mobi4e  satellite  service  providers:  flexible  use  of  assigned 
spectrum  over  land-based  transmitters,  33640-33654 
Radio  stations:  table  of  assignments: 

Alabama.  33654 

Oregon.  33654-33655 
PROPOSED  RULES 
Frequency  allocations  and  radio  treaty  matters: 

Non-geostationary  orbit  mobile-satellite  service  systems 
in  1.6/2.4  GHz  bands:  spectrum  sharing  plan,  33666- 
33668 
Radio  stations;  table  of  assignments: 

Georgia,  33668-33669 

Tennessee.  33669 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  33694-33696 


Federal  Energy  Regulatory  Commission 

NOTICES 
Meetings: 
Midwest  Independent  Transmission  System  Operator,    , 

Inc.;  market  mitigation  measures;  technical 

conference,  33688 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent:    . 

Los  Angeles  County,  CA,  33757 

Nicollet  Co.,  MN,  33757-33758 

Federal  Maritime  Commission 

NOTICES 

Investigations,  hearings,  petitions,  etc.: 
Transpacific  Stabilization  Agreement,  33696-33697 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Formations,  acquisitions,  and  mergers,  33697 

Committees;  establishment,  renewal,  termination,  etc.: 
Consumer  Advisory  Council;  nominations  for 
membership,  33697-33699 

Federal  Retirement  Thrift  investment  Board 

NOTICES 

Meetings;  Sunshine  Act.  33699 

Financial  Managentent  Service 

See  Fiscal  Service 

Fiscal  Service 

RULES 

Financial  Management  Service: 
Automated  Clearing  House;  Federal  agency  participation. 
33825-33830 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  Species  Act;  interagency  cooperation: 

National  Fire  Plan;  implementation.  33805-33812 
NOTICES 
Endangered  and  threatened  species  permit  applications, 

33732-33736 
Environmental  statements;  notice  of  intent: 
Incidental  take  permits — 
East  Contra  Costa  County,  CA;  habitat  conservation 

plan, 33736-33737 
Solano  County,  CA;  habitat  conservation  plan,  33737- 
33739 

Food  and  Drug  Administration 

NOTICES 

Agency  information  collection  activities;  proposals,     , 

submissions,  and  approvals,  33716-33718 
Committees;  establishment,  renewal,  termination,  etc.: 
Center  for  Drug  Evaluation  and  Research — 
Public  advisory  committees  and  panels;  nonvoting 
industry  representative  members,  33718-33719 
Medical  Devices  Advisory  Committee — 
Public  advisory  committees  and  panels;  nonvoting   . 
industry  representative,  members,  33719-33720 
Public  Advisory  Panels,  33720-33723 
Meetings: 
Endocrinologic  and  Metabolic  Drugs  Advisory  ^ 
Committee,  33723 
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Innovative  drugs  and  biologies  delivery  systems; 

scientific,  clinical,  and  regulatory  challenges  public 

workshop,  33723-33724 
Useful  written  prescription  drug  information  for 

consumers;  private  sector  efforts.  33724-33727 
Organization,  functions,  and  authority  delegations: 
Food  Safety  and  Applied  Nutrition  Center;  program 

priorities,  33727-33728 

Forest  Service 

NOTICES 

Meetings: 

Lake  Tahoe  Basin  Federal  Advisory  Committee,  33673 
Resource  Advisory  Committees — 
Colville,  33673 

Mineral  County,  33673-33674 
Tuolumne  County,  33673 
National  Environmental  Policy  Act;  implementation: 
Fire  management  activities;  documentation;  categorical 
exclusions,  33813-33824 

Health  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

See  Centers  for  Disease  Control  and  Prevention 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  33728-33730 

Homeland  Security  Department 

See  Secret  Service 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  33730-33732 

Indian  Affairs  Bureau 

RULES 

Land  and  water:  • 

Indian  Reservation  Roads  Program,  33625-33629 

interior  Department 

See  Fish  and  Wildlife  Service 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
RULES 

Hearings  and  appeals  procedures: 
Wildfire  management  decisions,  effect;  amendments, 
33793-33804 
NOTICES 

National  Environmental  Policy  Act;  implementation: 
Fire  management  activities;  documentation;  categorical 
exclusions,  33813-33824 

Internal  Revenue  Service 

NOTICES 

Meetings: 
Area  6  Taxpayer  Advocacy  Panel,  33760 
Taxpayer  Advocacy  Panel,  33760-33761 


V 


international  Trade  Administration 

NOTICES 

Antidumping: 
Brake  rotors  from — 

China,  33675-33676 
Corrosion-resistant  carbon  steel  flat  products  from — 
Japan, 33676-33679 
Countervailing  duties: 

Hot-rolled  carbon  steel  flat  products  from — 
South  Africa,  33679-33680  ' 

International  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  33739 

Justice  Department 

See  Justice  Programs  Office 

RULES  ,    ■ 

Foreign  Agents  Registration  Act;  amendments.  33629-33631 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  33740 
Pollution  control;  consent  judgments: 

Gopher  State  Ethanol,  Inc.,  33740 

Lockheed  Martin  Corp..  33741 

Owens  Coming,  33741-33742 

R.E.P.  Industries  hic,  et  al.,  35742 

San  Di^o  Baykeeper,  33742 

Todd  Pacific  Shipyards  Corp.,  33742-33743 

Justice  Programs  Office 

NOTICES 

Agency  information  collection  activities;'  proposals, 
submissions,  and  approvals,  33743-33744 

Labor  Department 

See  Employment  and  Training  Administration       • 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  33744-33745 

L^nd  Management  Bureau 

RULES 

Hearings  and  appeals  procedures: 
Wildfire  management  decisions,  effect;  amendments. 
33793-33804 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standcirds: 
Transportation  Recall  Enhancement,  Accountability,  and 
Documentation  (TREAD)  Act;  implementation- 
Tire  safety  information,  33655-33658 
NOTICES 

Motor  vehicle  safety  standards:  exemption  petitions,  etc.:     " 
General  Motors  North  America,  33758-33759  . 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Endangered  Species  Act;  interagency  cooperation: 

National  Fire  Plan;  implementation,  33805-33812 
Environmental  statements;  notice  of  intent: 

West  Coast  States  and  Western  Pacific  fisheries- 
Pacific  Coast  groundfish,  33670-33671 
NOTICES 
Fishery  conservation  and  management: 

Atlantic  highly  migratory  species — 
Atlantic  bluefin  tuna,  33680 


VI 
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Meetings: 

Marine  Protected  Areas  Federal  Advisory  Committee, 
33680-33681     - 

New  England  Fishery  Management  Council,  33681 
Permits: 

Marine  mammals.  33681-33682 

Nuclear  Regulatory  Commission 

RULES 

Spent  nuclear  fuel  and  high-level  radioactive  waste; 
independent  storage;  licensing  requirements: 
Event  notification  requirements.  33611-33617 

Public  Debt  Bureau    , 

See  Fiscal  Service 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  33747 

Researcli  and  Special  Programs  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  33759-33760 

Secret  Service 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  33730 

Securities  and  Exchange  Commission 

NOTICES 

Investment  Company  Act  of  1940: 
Deregistration  applications — 
Merrill  Lynch  Emerging  Markets  Debt  Fund,  Inc.,  et  al. 
33747-33748 
Securities  Exchange  Act: 
Intermarket  Trading  System;  exchange-traded  funds 
transactions;  de  minimis  exemption.  33748-33749 
Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc.,  33749-33751 
Cincinnati  Stock  Exchange,  Inc.,  33751-33752 
National  Association  of  Securities  Dealers,  Inc.,  33753- 

33754 
Philadelphia  Stock  Exchange,  Inc.,  33754-33755 

State  Department 

NOTICES 

Art  objects;  importation  for  exhibition: 

Small  Wonders:  Dutch  Still  Lifes  by  Adriaen  Coorte, 
33755 

Tennessee  Valley  Authority 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  33756 


Toxic  Substances  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  National  Highway  Traffic  Safety  Administration 
See  Research  and  Special  Programs  Administration 
NOTICES 

Aviation  proceedings: 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications, 
■  33756 

Treasury  Department 

See  Fiscal  Service 

See  Internal  Revenue  Service 


Separate  Parts  In  This  Issue 

Part  It 

Environmental  Protection  Agency.  33763-33791 

Part  III 

Interior  Department;  Interior  Department,  Land 
Management  Bureau,  33793-33804 

Part  IV 

Commerce  Department,  National  Oceanic  and  Atmospheric 
Administration;  Interior  Department,  Fish  and  Wildlife 
Service,  33805-33812 

Part  V 

Agriculture  Department,  Forest  Service  and  Interior 
Department,  33813-33824 

Part  VI 

Treasur>'  Department,  Fiscal  Service,  33825-33830 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws.        ^ 
To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV'electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L,  Join  or  leave  the  list  (or  c.hange 
settings);  then  follow  the  instructions. 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  72  and  73 
RIN315&-AG90 

Event  Notification  Requirements 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
event  notification  regulations  that  apply 
to  an  Independent  Spent  Fuel  Storage 
Installation  (ISFSI)  and  to  a  Monitored 
Retrievable  Storage  (MRS)  installation. 
The  final  rule  will  also  amend 
safeguards  event  notification 
requirements  that  apply  to  facilities 
such  as  reactor  facilities,  fuel  cycle 
facilities,  ISFSIs,  an  MRS,  licensees  who 
possess  or  transport  special  nuclear 
material  or  spent  fuel,  a  geological 
repository  operations  area,  and  gaseous 
diffusion  plants.  Some  changes  will 
reduce  licensee  burden  by  consolidating 
some  notifications  and  lengthening, 
where  appropriate,  the  reporting  period 
for  other  notifications.  These  changes 
will  not  impact  public  health  and  safety. 
New  requirements  will  be  added  to 
permit  the  NRC  to  more  effectively  carry 
out  its  responsibilities  during 
emergencies  and  in  responding  to 
public,  media,  and  other  stakeholder 
inquiries  during  events  or  conditions  at 
licensees'  facilities.  These  changes  will 
also  align  the  standards  for  both  the 
event  notification  requirements  and  the 
safeguards  event  notification 
requirements  with  previous  changes 
made  to  the  power  reactor  event 
notification  requirements. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  October  3,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Haisfield,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 


Washington,  DC  20555-0001, 
[telephone  (301)  415-6196,  e-mail, 
MFH@nrc.gov}. 

SUPPLEMENTARY  INFORMATION: 

Background 

An  advance  notice  of  proposed 
rulemaking  (ANPR)  was  published  on 
July  23,  1998,  (63  FR  39522).  notifying 
the  public  that  the  NRC  was  considering 
"    amending  its  event  notification 
.     reporting  requirements.  Although  the 
ANPR  was  primarily  directed  at 
potential  changes  to  power  reactor  event 
notification  requirements  in  10  CFR 
50.72  and  50.73,  the  notice  also 
requested  public  comments  to  identify' 
areas  where  other  event  notification 
reporting  requirements  could  be 
simplified  and/or  modified  to  be  less 
burdensome  and  more  risk  informed. 
In  SECY-99-022.  "Rulemaking  to 
Modify  Reporting  Requirements  for 
Power^Reactors"  (January  20,  1999),  the 
NRC  staff  presented  recommendations 
for  changes  to  reporting  requirements 
beyond  those  to  §§  50.72  and  50.73, 
including  the  following: 

•  10  CFR  72.75  (Reporting 
requirements  for  specific  events  and 
conditions)  contains  the  requirement  for 
a  4-hour  report  and  30-day  written         ^ 
follow-up  report.  Revise  this  -  - 
requirement  to  8  hours  and  60  days 
similar  to  changes  proposed  for  §§  50.72 
and  58.73. 

•  10  CFR  73.71  (Reporting  of 
safeguards  events)  and  10  CFR  part  73, 
Appendix  G  (Reportable  safeguards 
events)  contain  requirements  for  1-hour 
reports.  Amend  these  requirements  to  8 
hours- and  60  days  similar  to  changes 
proposed  for  §§  50.72  and  50.73. 

The  Commission  subsequently  issued 
a  final  rule  revising  the  event  reporting 
requirements  in  §§  50.72,  50.73,  and 
72.216  (65  FR  63769;  October  25,  2000), 
and  directed  the  NRC  staff  to  consider, 
under  a  separate  rulemaking,  similar 
changes  to  the  event  notification 
requirements  in  10  CFR  parts  72 
(Licensing  Requirements  for  the 
Independent  Storage  of  Spent  Nuclear 
Fuel,  High-Level  Radioactive  Waste,  and 
Reactor-Related  Greater  Than  Class  C 
Waste)  and  10  CFR  part  73  (Physical 
Protection  of  Plants  and  Materials). 

Proposed  Rule 

The  NRC  published  the  proposed 
rule,  "Event  Notification  Requirements" 
in  the  Federal  Register  on  August  22, 


2002  (67  FR  54360).  The  comment 
period  closed  on  November  5,  2002.  The 
NRC  received  four  comment  letters  on 
the  proposed  rule.  These  comments  and 
responses  are  discussed  in  the  "Public 
Comments  on  the  Proposed  Rule" 
section. 

On  September  6,  2002.  the  NRC 
published  a  proposed  rule  (67  FR 
57120)  and  a  concurrent  direct  final  rule 
(67  FR  57084)  on  "Electronic 
Maintenance  and  Submission  of 
Information."  This  rulemaking  would 
have  revised,  in  part.  §  73.71(a)(4).  On 
December  4,  2002  (67  FR  72091),  the 
NRC  published  a  notice  withdrawing 
the  direct  finalfule,  because  the  agency 
had  received  significant  adverse 
comments  on  the  proposed  rule. 
However,  no  comments  were  received 
on  either  the  specific  changes  to 
§  73.71(a)(4)  proposed  by  67  FR  57120 
or  the  changes  to  §  73.71(a)(4)  proposed 
by  67  FR  54360.  Accordingly,  the  NRC    , 
is  consolidating  these  proposed  rules, 
with  respect  to  §  73.71(a)(4),  in  this  final  ' 
rule.  The  consolidated  changes  to 
§  73.71(a)(4)  are  described  in  the 
section-by-section  changes  below. 

Discussion  and  Regulatory  Action 

.     This  final  rule  will  amend  the  NRC's 
regulations  at  10  CFR  part  72  to  change 
several  event  notification  requirements 
that  apply  to  Independent  Spent  Fuel 
Storage  Installations  (ISFSIs)  and 
Monitored  Retrievable  Storage  (MRS) 
installations.  The  final  rule  will  also 
amend  safeguards  event  notification 
requirements  that  apply  to  facilities 
subject  to  10  CFR  part  73,  such  as 
reactor  facilities,  fuel  cycle  facilities,        f 
ISFSIs,  MRSs.  licensees  who  possess  or 
transport  special  nuclear  material  or 
spent  fuel,  a, geological  repository 
operations  area,  and  the  gaseous 
diffusion  plants.  The  NRC  evaluated  the 
issues  and  concerns  of  the  §§  50.72  and 
50.73  event  notification  reporting 
requirements  and  considered  this    ., 
regulatory  framework  as  a  basis  for 
concluding  that  similar  changes  to  the 
event  notification  reporting 
requirements  in  10  CFR  parts  72  and  73 
are  also  warranted.  The  event  reporting 
requirements  of  10  CFR  parts  72  and  73 
affect  both  material  licensees  and 
nuclear  power  plant  licensees.  Most  of 
the  facilities  subject  to  the  event 
notification  reporting  requirements  in 
10  CFR  parts  72  and  73  (power  reactors 
and  ISFSIs)  are  either  physically  co- 
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located  with  reactor  facilities  or  are 
reactor  facilities.  Most  10  CFR  part  72 
licensees  also  hold  a  10  CFR  part  50 
(Domestic  Licensing  of  Production  and 
Utilization  Facilities)  license.  These 
licensees  share  the  same  management 
structure  and  share  the  same  emergency 
preparedness  organization.  Thus, 
conforming  the  reporting  requirements 
of  10  CFR  part  72  with  the  revised 
requirements  of  10  CFR  part  50  will 
reduce  regulatory  burden  and  potential 
confusion,  will  maintain  safety,  and  will 
take  advantage  of  the  work  already 
performed  to  relate  risk  to  reporting 
requirements  for  these  types  of  facilities. 

The  NRC  is  removing  §  72.216, 
"Reports."  Section  72.216  does  not 
contain  separate  requirements,  but 
merely  directs  a  10  CFR  part  72  general 
licensee  to  comply  with  the  reporting 
requirements  of  §§  72.74  and  72.75.  The 
addition  of  §  72.13,  "Applicability,"  to 
the  10  CFR  part  72  regulations  in  a  final 
rule  issued  on  August  21.  2000  (65  FR 
50606),  eliminated  the  need  for  this 
section.  Section  72.13  contains  direction 
on  the  10  CFR  part  72  regulations  that 
apply  to  specific  licensees,  general 
licensees,  or  certificate  holders.  Section 
72.216,  paragraphs  (a)  and  (b)  were 
removed  and  reserved  in  a  previous 
rulemaking  (65  FR  63788;  October  25, 
2000).  Paragraph  (c)  currently  requires  a 
general  licensee  to  comply  with-§§  72.74 
and  72.75.  Therefore,  §  72.216  is  no 
longer  needed  and  will  be  removed  and 
reserved,  in  its  entirety.  In  addition, 
§  72.9  is  revised  as  a  conforming  change 
because  of  the  removal  of  §  72.216.  Also, 
the  reference  to  §  72.19  is  removed  from 
§  72.9  because  there  is  no  §  72.19  in  10 
CFR  part  72. 

With  respect  to  the  10  CFR  part  73 
event  notification  requirements,  the  30- 
day  period  for  submitting  written 
follow-up  reports  for  safeguards  events 
will  be  extended  to  60  days  to  be 
consistent  with  §  50.73.  Changing  the 
time  limit  from  30  days  to  60  days  does 
not  imply  that  licensees  should  take 
longer  than  they  previously  did  to 
develop  and  implement  corrective 
actions.  The  NRC  expects  licensees  to 
take  timely  corrective  actions 
commensurate  with  the  safety 
significance  of  the  issue.  The  extension 
is  based  on  simplicity  for  reporting, 
importance  to  risk,  and  having  the 
required  reporting  time  be  consistent 
with  the  need  for  NRC  action. 
Furthermore,  the  increased  time  for 
follow-up  reporting  will  mo^  likely 
allow  for  the  completion  of  required 
root  cause  analyses,  engineering 
evaluations,  and  full  identification  of 
corrective  actions  after  event  discovery; 
preparation  of  more  complete  and 
accurate  event  reports;  and  fewer  event 


report  revisions  and  supplemental 
reports.  However,  the  NRC  believes  the 
verbal  safeguards  event  notification 
requirements  should  remain  at  1  hour 
because  the  NRC  may  need  to  respond 
expeditiously  to  licensee  safeguards 
notifications  and  notify  other  licensees 
and  Federal  agencies  of  the  event, 
particularly  in  light  of  the  current  threat 
environment  after  the  terrorist  attacks  of 
September  11.  2001. 

Revising  the  10  CFR  parts  72  and  73 
event  notification  reporting 
requirements  to  be  consistent  with  those 
in  10  CFR  part  50  will  maintain  safety 
and  take  advantage  of  the  work  already 
performed  on  the  risk  impacts  of  the 
event  notification  requirements  for  10 
CFR  part  50  licensees.  The  revision  of 
10  CFR  parts  72  and  73  will  also  reduce 
licensee  burden  through  consolidation 
of  some  notifications  and  lengthening 
the  reporting  period  for  other 
notifications  to  correspond  to  the  times 
required  under  10  CFR  part  50.  The 
current  event  notification  reporting 
requirements  in  10  CFR  part  50  require 
written  notification  within  60  days  and 
verbal  notification  within  1  hour 
(emergency  events),  and  within  1  hour, 
4  hours  and  8  hours  for  some  non- 
emergency events.  The  need  for  a  4-hour 
versus  an  8-hour  non-emergency 
notification  is  based  on  the  urgency  of 
the  situation  and  the  NRC's  need  to  take 
prompt  action. 

Public  Comments  on  the  Proposed  Rule 

This  analysis  presents  a  summary  of 
the  comments  received  on  the  proposed 
rule,  the  NRC's  response  to  the 
comments,  and  chariges  made  to  the 
final  rule  as  a  result  of  these  comments. 

The  NRC  received  four  comment 
letters  on  the  proposed  rule.  Two  were 
from  the  nuclear  industry  (Strategic 
Teaming  and  Resource  Sharing  (STARS) 
and  the  Nuclear  Energy  Institute  (NEI)). 
one  from  the  Idaho  National 
Engineering  and  Environmental 
Laboratory  (INEEL),  and  one  from  the 
Florida  Department  of  Environmental 
Health.  Copies  of  the  public  comments 
are  available  for  review  in  the  NRC 
Public  Document  Room,  11555 
Rockville  Pike,  Rockville,  MD. 

In  general,  none  of  the  commenters 
were  opposed  to  amending  the 
regulations  to  make  the  ISFSI  and  MRS 
event  notification  requirements  and  the 
safeguards  event  notification 
requirements  consistent  with  changes  to 
the  power  reactor  event  notification 
requirements.  Several  of  the 
commenters  provided  specific 
recommendations  to  improve  the  final 
rule.  The  NRC  is  also  making  some 
clarifications  for  consistency  and 
editorial  changes  in  the  final  rule. 


Comment  1 :  Three  of  the  four 
commenters  stated  that  they  support  the 
proposed  rule  change  and  the  fourth 
(State  of  Florida)  found  that  the 
proposed  change  is  consistent  with  their 
existing  Florida  Coastal  Management 
Program.  INEEL,  a  national  laboratory 
(and  an  NRC  ISFSI  licensee),  also  stated 
that  the  proposed  changes  to  10  CFR 
parts  72  and  73  are  welcomed  and  as 
currently  described  will  not  be  difficult 
to  implement. 

Response:  The  NRC  is  not  making  any 
changes  to  the  final  rule  that  the  NRC 
believes  would  negate  the  support  for 
this  rulemaking. 

Comment  2:  The  two  industry 
commenters  (STARS  and  NEI)  indicated 
that  certain  events  that  require  verbal 
notification  under  §  50.72  do  not  require 
follow-up  written  notifications  under 
§  50.73.  The  commenters  suggested  a 
similar  approach  be  taken  in  §  72.75. 
Specifically,  written  follow-up 
notification  need  not  be  submitted  for 
an  emergency  declaration  [paragraph 
(a)|,  issuance  of  a  press  release  or 
notification  of  another  Goveriunent 
agency  (paragraph  b(2)l,  of 
transportation  of  a  radioactively 
contaminated  individual  to  an  offsite 
medical  facility  for  treatment  [paragraph 

c(3)]. 

Response:  The  NRC  agrees  with  the 
comments.  The  Commission  has 
previously  concluded  and  affirmed  in 
its  10  CFR  part  50  rulemaking  (65  FR 
63769;  October  25.  2000),  that  written 
follow-up  notifications  are  not  required 
for  reactor  licensees  who  make  verbal 
event  notifications  relating  to  the 
declaration  of  an  emergency,  issuance  of 
a  press  release,  notification  to  another 
Government  agency,  or  transportation  of 
a  radioactively  contaminated  individual 
to  an  offsite  medical  facility  for 
treatment. 

Verbal  and  written  notification 
requirements  serve  different  purposes. 
A  written  follow-up  notification 
provides  a  detailed  analysis  by  the 
licensee  of  a  reportable  event  (e.g., 
identification  of  root  causes  and 
identification  of  corrective  action  to 
prevent  recurrence).  The  written 
analysis  provides  the  NRC  an 
opportunity  to  perform  review  and 
analysis  as  resources  are  available  and 
to  perform  reviews  for  generic  issues.  In 
contrast,  verbal  notifications  serve  to 
alert  the  NRC  of  an  event  that  may 
require  immediate  NRC  response  and 
mobilization  of  NRC  and  other 
Goveriunent  resources.  Consequently, 
written  follow-up  notification  of  some 
types  of  events  do  not  add  afty  value  to 
the  NRC's  understanding  of  the  event. 
For  example,  the  NRC's  goal  is  to  be 
able  to  promptly  respond  to  public  or 
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media  inquires  if  a  licensee  issues  a 
press  release  or  transports  an  injured 
worker,  who  is  also  contaminated,  to  an 
offsite  facility  for  treatment.  Sixty  days 
after  such  an  event,  the  NRC  is  not 
likely  to  receive  inquires  requiring  an 
immediate  response. 

With  respect  to  emergency 
declarations,  the  NRC  is  already 
following  the  event  closely  and  event 
notifications  are  sometimes  retracted 
(/.e.,  the  licensee  makes  an  initial 
conservative  judgement,  that  upon 
further  review  is  determined  to  be 
unnecessary).  Therefore,  a  written 
follow-up  notification  would  be  both 
unnecessary  and  burdensome. 
Additionally,  the  absence  of  a  written 
follow-up  requirement  on  the 
declaration  of  an  emergency  does  not 
obviate  the  licensee's  responsibility  in 
submitting  a  written  follow-up  event 
report  based  upon  other  §  72.75  criteria 
(which  may  have  been  the  initiating 
cause  that  led  to  the  emergency 
declaration). 

Accordingly,  the  first  sentence  in  the 
introductory  paragraph  to  §  72.75(g)  is 
revised  to  exempt  verbal  notifications 
made  under  §§  72.75(a).  (b)(2).  and  (c)(3) 
from  the  requirement  for  follow-up 
written  notifications. 

Comment  3:  INEEL  recommended  that 
§§  72.75(e)(3)(iv)  and  72.75(g)(2)(xii)  be  . 
modified  to  add  at  the  end  of  the 
sentences  in  each  of  these  sections  the 
words  "affected  by  the  event."  The 
commenter  believes  that  information 
provided  to  the  NRC  should  be  limited 
to  the  quantities  and  chemical  and 
physical  forms  of  the  spent  fuel,  high- 
level  waste  (HLW),  or  reactor-related 
greater  than  Class  C  (GTCC)  waste 
involved  in  the  event,  rather  than  the 
licensee's  entire  inventory. 

Response:  The  NRC  agrees  with  the 
intent  of  the  commenter.  The  wording 
in  the  proposed  rule  for  §  72.75{e){3)(iv) 
and  (g)(2)(xii)  inadvertently  left  off  the 
word  "involved."  This  word  is  used  in 
the  existing  §  72.75(d)(l)(iv).  < 
Accordingly.  §  72.75(e)(3)(iv)  and 
(g)(2)(xii)  are  revised  to  include  the 
phrase  "involved  in  the  event." 

Comment  4:  INEEL  recommended  that 
§  72.75(g)(8)  be  deleted,  because  it  is  a 
characteristic  of  the  information 
provided  in  the  written  report,  and  not 
part  of  the  report's  content.  The 
commenter  suggested  that  §  72.75(g)(8) 
of  the  proposed  rule  be  moved  to  the 
last  sentence  of  §  72.75(g).  "Preparation 
and  submission  of  written  reports.^' 

Response:  The  NRC  agrees  with  the 
contment.  The  second  to  last  sentence  of 
the  introductory  paragraph  of  §  72.75(g) 
is  revised  to  incorporate  legibility 
requirements  and  §  72.75(g)(8)  is 
removed. 


Section-by-Section  Changes 

The  following  section  is  provided  to 
assist  the  reader  in  understanding  the 
specific  changes  made  to  each  section  or 
paragraph  in  10  CFR  parts  72  and  73. 
For  clarity  of  content  in  reading  a 
section,  much  of  that  particular  section 
may  be  repeated,  although  only  a  minor 
change  is  being  made.  This  section 
should  allow  the  reader  to  effectively 
review  the  specific  changes  without 
reviewing  existing  material  that  has 
been  included  for  content,  but  has  not 
been  significantly  changed. 

In  §  72.9.  paragraph  (b)  is  revised  to 
remove  §§  72.19  and  72.216  as  a 
conforming  change. 

Current  §  72.75(b)  is  split  into  two 
new  paragraphs.  §  72.75(b)  and  (c)  for  4- 
hour  and  8-hour  notifications, 
respectively.  In  new  §  72.75(b),  the 
existing  4-hour  notification  requirement 
remains  unchanged  for  departing  from  a 
certificate  condition  or  technical 
specification  during  an  emergency 
(current  §  72.75(b)(4));  a  new 
requirement  is  added  to  notify  the  NRC 
when  another  Government  agency  is 
notified  or  a  news  release  is  planned  to 
permit  the  NRC  to  promptly  respond  to 
public,  media,  and  other  stakeholder 
inquiries  during  events;  and  the  current 
4-hour  notification  is  removed  for 
events  that  require  immediate  action  to 
avoid  exposure  or  unplanned  fires  or 
explosions  (current  §  72.75(b)(1)  and 
(b)(6))  because  these  notifications  are 
redundant  with  the  requirements  in 
§  72.75(a). 

In  new  §  72.75(c),  the  existing  4-hour 
event  notifications  are  changed  to  an  8- 
hour  notification  for  (1)  a  defect  in  any 
spent  fuel,  high-level  radioactive  waste, 
or  reactor-related  GTCC  waste  storage 
structure,  systerh.  or  component 
important  to  safety  '  (current  paragraph 
72.75(b)(2));  (2)  a  significant  reduction 
in  the  effectiveness  of  any  spent  fuel, 
high-level  radioactive  waste,  or  reactor- 
related  GTCC  storage  confinement 
system  in  use  (current  §  72.75(b)(3)); 
and  (3)  an  event  that  requires  the 
transport  of  a  radioactively 
contaminated  person  to  an  offsite 


'  10  CFR  72.2— Definitions.  Structures,  systems, 
and  components  important  to  safety  means  those 
features  of  the  ISFSI.  MRS.  and  spent  fuel  storage 
cask  whose  functions  are — (1)  To  maintain  the 
conditions  required  to  store  spent  fuel,  high-level 
radioactive  waste,  or  reactor-related  GTCC  waste 
safely:  (2)  To  prevent  damage  to  the  spent  fuel,  the 
high-level  radioactive  waste,  or  reactor-related 
GXCC  waste  container  during  handling  and  storage: 
or  (3)  To  provide  reasonable  assurance  that  spent 
fuel,  high-level  radioactive  waste,  or  reactor-related 
CTCC  waste  can  be  rcceiviij.  handled,  packaged, 
stored,  and  retrieved  without  undue  risk  to  the 
health  and  safety  of  the  public. 


medical  facility  for  treatment  (revision 
of  current  §  72.75(b)(5)). 

Current  §  72.75(c)  for  24-hour  reports 
is  redesignated  as  §  72.75(d)  and  revised 
as  follows:  The  current  notification  is 
retained  for  events  in  which  equipment 
important  to  safety  fails  to  function 
(current  §  72.75(c)(2)).  The  requirement 
for  notification  of  unplanned 
contamination  events  requiring  controls 
restricting  worker  access  for  greater  than 
24  hours  is  removed,  because  such  an 
event  occurring  at  an  ISFSI  or  MRS  does 
not  rise  to  a  level  of  significance  that 
would  warrant  notification.  Facilities 
that  store  and  manipulate  spent  fuel 
assemblies  are  by  their  very  nature 
subject  to  identification  of 
contamination  outside  of  posted 
radiological  contamination  control  areas 
(i.e.,  hot  particles).  The  NRC  considers 
the  identification,  control,  and 
decontamination  of  these  areas  a  routine 
radiation  protection  function,  not  an 
event  requiring  NRC  notification — even 
if  it  takes  the  licensee  more  than  24 
hours  to  clean  up  the  contamination. 
Furthermore,  although  these  24-hour 
verbal  reports  are  due  within  24  hours 
of  the  discovery  of  the  event,  their 
relative  lack  of  significance  allows  that 
this  notification  requirement  be  revised 
to  permit  these  notifications  to  be 
delayed  to  the  next  working  day  (i.e..  8 
a.m.  Eastern  time)  when  the  end  of  the 
24-hour  period  falls  outside  of  normal 
NRC  working  hours  (7:30  a.m.-5  p.m. 
Eastern  time),  a  weekend,  or  a  Federal 
holiday. 

Current  §  72.75(d)  is  split  into  three 
paragraphs  and  redesignated  as  new- 
paragraphs  (e).  (f),  and  (g)  (j.e..  initial 
notification,  follow-up  notification,  and 
preparation  and  submission  of  written  - 
reports)  to  provide  greater  clarity  and 
consistency  with  §§50.72  and  50.73 
event  notification  requirements. 

In  new  §  72.75(e),  the  current 
requirement  is  retained  to  notify  the" 
NRC  Headquarters  Operations  Center  by 
telephone  of  emergency  and  non- 
emergency conditions  [current 
§  72.75(d)(1)].  A  new  requirement  is 
added  to  identify  the  Emergency  Class 
declared  or  the  respective  paragraph  of 
§  72.75  under  which  either  a  4-hour.  8- 
hour,  or  24-hour  notification  is  being 
made.  This  notice  will  reduce  confusion 
and  facilitate  NRC  response  to  the 
emergency.  The  current  requirement 
remains  unchanged  to  provide 
supporting  information  [current 
§72.75(d)(l)(i)  through  (v)]. 
Additionally,  §  72.75(e)(3)(iv)  is  revised 
to  include  the  words  "involved  in  the 
event"  to  clarify  the  scope  of  the 
affected  material  that  the  licensee  needs 
to  describe. 


33614    ,         Federal  Register / Vol.  68.  No.  108 /Thursday.  June  5.  2003 /Rules  arid  Regulations 


In  new  §  72.75(0.  new  requirements 
are  added  {or  licensees  to  immediately 
make  follow-up  notifications  to  report 
degrading  conditions,  declaration  of  any 
Emergency  Class,  change  of  an 
Emergency  Class,  termination  of  the 
Emergency  Class,  the  results  of 
evaluations,  the  effectiveness  of 
responses  or  protective  measures,  and 
information  on  unexpected  ISFSI  or 
MRS  behavior.  These  added 
requirements  will  ensure  that  the 
information  on  a  degrading  condition  or 
termination  of  the  event  is  promptly 
communicated  to  the  NRC.  Consistent 
with  current  policy  for  reactor  licensees, 
the  NRC  expects  a  10  CFR  part  72 
licensee  to  make  any  follow-up 
notifications  to  the  NRC  as  soon  as 
possible,  but  no  later  than  1  hour  from 
the  time  of  identification.  Additionally, 
a  requirement  is  added  to  maintain  an 
open,  continuous  communication 
channel  with  the  NRC  Headquarters 
Operations  Center  upon  request  by  the 
NRC.  This  requirement  is  consistent 
with  the  current  10  CFR  part  50  event 
reporting  requirements  and  ensures  that 
during  an  ongoing  emergency,  the 
communications  between  the  licensee 
and  the  NRC  are  not  interrupted  by  the 
inability  to  complete  a  phone  call  when 
telephone  circuits  could  be  temporarily 
overloaded. 

In  new  §  72.75(g),  the  current  30-day 
requirement  is  revised  to  require  that 
written  reports  be  submitted  within  60 
days  [current  §  72.75(d)(2)|  to  reduce  the 
occurrence  of  supplemental  reports  and 
licensee  burden.  The  requirements  for 
human  performance  events  [current 
§  72.75(d)(2)(i)  through  (d)(7),  except 
§  72.75(d)(2)(ii)(I)|  are  revised  to  be 
consistent  with  currently  revised 
§50.73(b)(2)(ii)(I).  The  first  sentence  of 
the  introductory  paragraph  of  §  72.75(g) 
is  revised  to  exclude  events  reported 
under  §  72.75(a).  (b)(2).  and  (c)(3)  from 
the  written  follow-up  notification 
requirements.  The  second  to  the  last 
sentence  in  the  introduction  of 
§  72.75(g)  is  revised  to  incorporate 
legibility  requirements  for  the  written 
notifications. 

New  §  72.75(h)  is  added  to  indicate 
that  the  Commission  may  require  a 
licensee  to  submit  supplemental 
information  if  this  information  is 
necessary  for  the  NRC  to  obtairf  a 
complete  understanding  of  an  unusually 
complex  or  significant  event. 

New  §  72.75(i)  is  added  to  clarify  that 
the  requirements  of  §  72.75  apply  (1) 
after  a  specific  10  CFR  part  72  license 
has  been  issued  to  an  applicant;  (2)  after 
a  10  CFR  part  72  general  licensee  has 
first  placed  spent  fuel  on  the  ISFSI 
storage  pad  (if  the  ISFSI  is  located 
inside  the  reactor  facility's  protected 


area)  or  when  the  spent  fuel  is  being 
transferred  outside  of  the  reactor 
facility's  protected  area  to  an  ISFSI 
storage  pad  (if  the  ISFSI  storage  pad  is 
located  outside  of  the  reactor  facility's 
protected  area):  and  (3)  to  non- 
emergency events  that  occurred  within 
3  years  of  the  date  of  discovery.  This 
paragraph  will  reduce  licensee 
conhision  about  when  the  provisions  of 
this  section  become  applicable.  The  3- 
year  limitation  will  eliminate 
notifications  for  events  that  are  no 
longer  significant  and  will  be  consistent 
with  the  current  §§  50.72  and  50.73. 

Section  72.216  (Reports)  is  removed 
and  reserved  because  it  is  no  longer 

needed. 

In  §  73.71,  paragraph  (a)(4)  is  revised 
to  extend  the  period  for  submitting 
written  safeguards  event  notifications 
from  30  days  to  60  days.  In  addition,  the 
filing  location  and  method  are  revised  to 
require  written  safeguards  event 
notifications  to  be  submitted  in 
accordance  with  §  73.4.  A  copy  of  the 
notification  must  also  be  provided  to  the 
Director,  Division  of  Nuclear  Security, 
Office  of  Nuclear  Security  and  Incident 
Response,  in  addition  to  the  Director  of 
the  NRC  program  office  responsible  for 
the  license  (as  specified  in  §  73.4). 

In  §  73.71,  paragraph  (d)  is  revised  to 
extend  the  period  for  submitting  written 
safeguards  event  notifications  from  30 
days  to  60  days. 

10  CFR  part  73.  Appendix  G, 
Paragraph  I,  is  revised  to  extend  the 
period  for  submitting  written  safeguards 
event  notifications  from  30  days  to  60 
days. 

Criminal  Penalties 

For  the  purpose  of  Section  223  of  the 
Atomic  Energy  Act  (AEA),  the 
Commission  is  issuing  the  final  rule  to 
amend  10  CFR  parts  72  and  73  under 
one  or  more  of  Sections  161b,  161i,  or 
161o  of  the  AEA.  Willful  violations  of 
the  rule  will  be  subject  to  criminal 
enforcement. 

Agreement  State  Compatibility 

Under  the  "Policy  Statement  on 
Adequacy  and  Compatibility  of 
Agreement  State  Programs"  approved  by 
the  Commission  on  June  30, 1997,  and 
published  in  the  Federal  Register  on 
September  3.  1997  (62  PR  46517).  this 
rule  is  classified  as  Compatibility 
Category  "NRC."  Compatibility  is  not 
required  for  Category  "NRC" 
regulations.  The  NRC  program  elements 
in  this  category  are  those  that  relate 
directly  to  areas  of  regulation  reserved 
to  the  NRC  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (AEA),  or  the 
provisions  of  Title  10  of  the  Code  of 
Federal  Regulations.  Although  an 


Agreement  State  may  not  adopt  program  . 
elements  reserved  to  NRC,  it  may  wish 
to  inform  its  licensees  of  certain 
requirements  via  a  mechanism  that  is 
consistent  with  the  particular  State's 
administrative  procedure  laws,  but  does 
not  confer  regulatory  authority  on  the 
State 

Voluntary  Consensus  Standards 

The  National  Technology  Transfer  Act 
of  1995  (Pub.  L.  104-113)  requires  that 
Federal  agencies  use  technical  standards 
that  are  developed  or  adopted  by 
voluntary  consensus  standards  bodies 
unless  the  use  of  such  a  standard  is 
inconsistent  with  applicable  law  or 
otherwise  impractical.  In  this  final  rule, 
the  NRC  is  amending  its  regulations  to 
change  several  event  notification 
requirements  for  ISFSI  and  MRS 
facilities  and  safeguards  event 
notification  requirements  to  more 
closely  align  them  with  event 
notifications  for  reactor  facilities.  This 
action  does  not  constitute  the 
establishment  of  a  standard  that 
establishes  generally-applicable 
requirements  and  the  use  of  a  voluntary 
consensus  standard  is  not  applicable. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(3)(iii).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  amends  information 
collection  requirements  contained  in  10 
CFR  parts  72  and  73  that  are  subject  to 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.}.  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget 
(OMB).  approval  numbers  3150-0132 
and  3150-0002. 

The  burden  to  the  public  for  the 
information  collections  in  10  CFR  part 

72  is  estimated  to  average  1  hour  per 
response,  and  the  burden  for  the 
information  collections  in  10  CFR  part 

73  is  estimated  to  be  reduced  an  average 
6  hours  per  response.  There  is  also  an 
annualized  (over  three  years) 
implementation  burden  for  10  CFR  part 
72  of  700  hours  (33.3  hours  per  licensee) 
and  for  10  CFR  part  73  of  2720  hours 
(13.5  hours  per  licensee).  This  includes 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  information  collection. 
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Send  comments  on  any  aspect  of 
these  information  collections,  including 
suggestions  for  reducing  the  burden,  to 
the  Records  Management  Branch  (T-6 
E6),  U.S.  Nuclear  Regulatory' 
Commission,  Washington,  DC  20555- 
0001,  or  by  Internet  electronic  mail  to 
infocoHects@nrc.gov,  and  to  the  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs.  NEOB-10202, 
(3150-0132  and  -0002),  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  request  for  information  or  an 
information  collection  requirement 
unless  the  requesting  document 
displays  a  currently  valid  OMB  control 
number. 


Regulatory  Analysis 

The  Commission  has  prepared  a  final 
Regulatory  Analysis  on  this  regulation. 
The  analysis  examines  the  costs  and 
benefits  of  the  alternatives  considered 
by  the  Commission.  The  analysis  is 
available  for  inspection  in  the  NRC 
Public  Document  Room,  11555 
Rockville  Pike,  Rockville,  MD.  Single 
copies  of  the  regulatory  analysis  are 
available  from  Mark  Haisfield,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-6196,  e-mail.  mfb(&nrc.gov. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)), 
the  Commission  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  majority  of  companies  that 
own  these  facilities  do  not  fall  within 
the  scope  of  the  definition  of  "small 
entities"  set  forth  in  the  Regulatory 
Flexibility  Act  or  the  Small  Business 
Size  Standards  set  out  in  regulations 
issued  by  the  Small  Business 
Administration  at  13  CFR  part  121. 

Backfit  Analysis 

The  NRC  has  determined  that,  as  in 
the  final  rule  10  CFR  parts  50  and  72, 
"Reporting  Requirements  for  Nuclear 
Power  Reactors  and  Independent  Spent 
Fuel  Storage  Installations  at  Power 
Reactor  Sites,"  the  backfit  rule  (10  CFR 
50.109,  10  CFR  70.76.  10  CFR  72.62,  and 
10  CFR  76.76)  does  not  apply  to 
information  collection  and  reporting 
requirements  such  as  those  reporting 
requirements  contained  in  this  final 
rule.  A  backfit  analysis  is  not  required 
because  this  final  rule  does  not  involve 


any  provisions  that  would  impose 
backifits  as  defined  in  the  backfit  rule. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

Jn  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 

List  of  Subjects 

10  CFR  Part  72 

Administrative  practice  and 
procedure.  Criminal  penalties. 
Manpower  training  programs,  Nuclear 
materials.  Occupational  safety  and 
health,  Penalties,  Radiation  protection. 
Reporting  and  recordkeeping 
requirements,  Security  measures.  Spent 
fuel,  Whistle  blowing. 

10  CFR  Part  73 

Criminal  penalties.  Export,  Hazardous 
materials  transport,  Import.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors,  Reporting  and  recordkeeping 
requirements.  Security  measures. 

■  For  the  reasons  set  out  in  the  preamble 
and  under  the  authority  of  the  Atomic 
Energy  Act  of  1954,  as  amended:  the 
Energy  Reorganization  Act  of  1974,  as 
amended;  and  5  U.S.C.  552  and  553;  the 
NRC  is  adopting  the  following  amend- 
ments to  10  CFR  Parts  72  and  73. 

PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL,  HIGH-LEVEL 
RADIOACTIVE  WASTE,  AND 
REACTOR-RELATED  GREATER  THAN 
CLASS  C  WASTE 

■  1 .  The  authority  citation  for  Part  72 
continues  to  read  as  follows: 

Authority:  Sees.  51,  5.3,  57.  62,  63,  65,  69. 
81.  161,  182,  183,  184.  186,  187.  189.  68  Stat. 
929,  930.  932,  933,  934.  935,  948.  953.  954. 
'  955,  as  amended;  sec.  234,  83  Stat.  444.  as 
amended  (42  U.S.C.  2071.  2073.  2077.  2092, 
2093.  2095,  2099,  2111.  2201.  2232,  2233. 
2234.  2236,  2237.  2238,  2282);  sec.  274.  Pub. 
L.  86-373,  73  Stat.  688,  as  amended  (42 
U.S.C.  2021);  sec.  201,  as  amended;  202.  206. 
88  Stat.  1242.  as  amended;  1244,  1246  (42 
U.S.C.  5841,  5842,  5846);  Pub.  L.  95-601,  sec. 
10.  92  Stat.  2951  as  amended  by  Pub.  L.  102- 
486,  sec.  7902,  106  Stat.  3123  (42  U.S.C. 
5851);  sec.  102.  Pub.  L.  91-190,  83  Stat.  853 
(42  U.S.C.  4332);  sees.  131,  132,  133,  135, 
137,  141,  Pub.  L.  97-425,  96  Stat.  2229.  2230, 
2232.  2241.  see.  148.  Pub.  L.  100-203.  lOl 
Stat.  1330-235  (42  U.S.C.  10151,  10152. 
10153,  10155,  10157,  10161.  10168). 

Section  72.44(g)  also  issued  under  sees. 
142  (b)  and  148  (c).  (d).  Pub.  L.  100-203,  101 
Stat.  1330-232,  1330-236  (42  U.S.C.  10162 


(b).  10168  (c),  (d)).  Section  72.46  al.so  issued 
under  see.  189,  68  Stat.^955  (42  U.S.C.  2239); 
sec.  134,  Pub.  L.  97-425.  96  Stat.  2230  (42 
U.S.C.  10154).  Section  72.96(d)  also  issued 
under  sec  145(g),  Pub.  L.  100-203.  101  Stat. 
13:10-235  (42  U.S.C.  10165(g)).  Subpart  (  also 
issued  under  sees.  2(2).  2(15).  2(19).  117(a). 
141(h).  Pub.  L.  97-425.  96  Stat.  2202.  2203. 
2204,  2222.  2224  (42  U.S.C.  10101.  10t37(a). 
10161(h)).  Subparts  K  and  L  are  also  issued 
under  sec.  133,  98  Stat.  2230  (42  U.S.C. 
10153)  and  sec.  218(a),  96  Slat.  2252  (42 
U.S.C.  10198). 

■  2.  In  §  72.9,  paragraph  (b)  is  revised  to 
read  as  follows: 

§72.9    Information  collection 
requirements:  OMB  approval. 

***** 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§  72.7,  72.11,  72.16. 
72.22  through  72.34,  72.42,  72.44.  72.48 
through  72.56,  72.62,  72.70  through 
72.82,  72.90,  72.92,  72.94,  72.98.  72.100. 
72.102,  72.104,  72.108,  72.120,  72.126, 
72.140  through  72.176,  72.180  through 
72.186,  72.192,  72.206,  72.212,  72.218, 
72.230,  72.232,  72.234,  72.236,  72.240. 
72.242,  72.244,  and  72.248. 

■  3.  Section  72.75  is  revised  to  read  as 
follows: 

§  72.75    Reporting  requirements  for 
specific  events  and  conditions. 

(a)  Emergency  notifications:  Each 
licensee  shall  notify  the  NRC 
Headquarters  Operations  Center  upon 
the  declaration  of  an  emergency  as 
specified  in  the  licensee's  approved 
emergency  plan  addressed  in  §  72.32. 
The  licensee  shall  notif\'  the  NRC 
immediately  after  notification  of  the 
appropriate  State  or  local  agencies,  but 
not  later  than  one  hour  after  the  time  the 
licensee  declares  an  emergency. 

(b)  Non-emergency  notifications: 
Four-hour  reports.  Each  licensee  shall 
notify  the  NRC  as  soon  as  possible  but 
not  later  than  four  hoiu-s  after  the 
discovery  of  any  of  the  following  events 
or  conditions  involving  spent  fuel, 
HLW.  or  reactor-related  GTCC  waste: 

(1)  An  action  taken  in  an  emergency 
that  departs  from  a  condition  or  a 
technical  specification  contained  in  a 
license  or  certificate  of  compliance 
issued  under  this  part  when  the  action 
is  immediately  needed  to  protect  the 
public  health  and  safety,  and  no  action 
consistent  with  license  or  certificate.of 
compliance  conditions  or  technical 
specifications  that  can  provide  adequate 
or  equivalent  protection  is  immediately 
apparent.  -. 

(2)  Any  event  or  situation  related  to 
the  health  and  safety  of  the  public  or 
onsite  personnel,  or  protection  of  the 
environment,  for  which  a  news  release 
is  planned  or  notification  to  other 
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Government  agencies  has  tieen  or  will 
be  made.  Such  an  event  may  include  an 
onsite  fatality  or  inadvertent  release  of 
radioactively  contaminated  materials. 

(c)  Non-emergency  notifications: 
Eight-hour  reports.  Each  licensee  shall 
notify  the  NRC  as  soon  as^possible  but 
not  later  than  eight  hours  afffer  the 
discovery  of  any  of  the  following  events 
or  conditions  involving  spent  fuel. 
HLW.  or  reactor-related  GTCC  waste: 

(1)  A  defect  in  any  spent  fuel.  HLW. 
or  reactor-related  GTCC  waste  storage 
structure,  system,  or  component  that  is 
important  to  safety. 

(2)  A  significant  reduction  in  the 
effectiveness  of  any  spent  fuel.  HLW.  or 
reactor-related  GTCC  waste  storage 
confinement  system  during  use. 

(3)  Any  event  requiring  the  transport 
of  a  radioactively  contaminated  person 
to  an  offsite  medical  facility  for 
treatment. 

(d)  Non-emergency  notifications:  24- 
hour  reports.  Each  licensee  shall  notify 
the  NRC  within  24  hours  after  the 
discovery  of  any  of  the  following  events 
involving  spent  fuel,  HLW.  or  reactor- 
related  GTCC  waste: 

(1)  An  event  in  which  important  to     . 
.safety  equipment  is  disabled  or  fails  to 
function  as  designed  when: 

(i)  The  equipment  is  required  by 
regulation,  license  condition,  or 
certificate  of  compliance  to  be  available 
and  operable  to  prevent  releases  that 
could  exceed  regulatory  limits,  to 
prevent  exposures  to  radiation  or 
radioactive  materials  that  could  exceed 
regulatory  limits,  or  to  mitigate  the 
consequences  of  an  accident:  and 

(ii)  No  redundant  equipment  was 
available  and  operable  to  perform  the 
required  safety  function. 

(2)  For  notifications  made  under  this 
paragraph,  the  licensee  may  delay  the 
notification  to  the  NRC  if  the  end  of  the 
24-hour  period  occurs  outside  of  the 
NRC's  normal  working  day  [i.e..  7:30 
a.m.  to  5:00  p.m.  Eastern  time),  on  a 
weekend,  or  a  Federal  holiday.  In  these 
cases,  the  licensee  shall  noti^  the  NRC 
before  8:00  a.m.  Eastern  time  on  the 
next  working  day. 

(e)  Initial  notification:  Reports  made 
by  licensees  in  response  to  the 
requirements  of  this  section  must  be 
made  as  follows:   ' 

(1)  Licensees  shall  make  reports 
required  by  paragraphs  (a),  (b).  (c).  or  (d) 
of  this  section  by  telephone  to  the  NRC 
Headquarters  Operations  Center.  - 
f 

-Th«  commtirciiil  tolephone  niiiiit)er  of  lh«  NRC 
Heatlquarlers  Operations  Oiitur  is  (HOI)  816-5100. 
Tho.se  licensRHS  with  an  availablo  KmorRency 
Notification  S»t«ni  (ENS)  Khali  use  the  ENS  to 
notify  the  NRC  Headquarters  Uperations  Center. 


(2)  When  making  a  report  under 
paragraphs  (a),  (b).  (c).  or  (d)  of  this 
section,  the  licensee  shall  identify: 

(i)  The  Emergency  Class  declared;  or 
(ii)  Paragraph  (b).  "four-hour  reports." 
paragraph  (c).  "eight-hour  reports."  or 
paragraph  (d).  "24-hour  reports."  as  the 
paragraph  of  this  section  requiring 
notification  of  the  non-emergency  event. 

(3)  To  the  extent  that  the  information 
is  available  at  the  time  of  notification, 
the  information  provided  in  these 
reports  must  include: 

(i)  The  caller's  name  and  call  back 
telephone  number; 

(ii)  A  description  of  the  event. 
including  date  and  time: 

(iii)  The  exact  location  of  the  event: 

(iv)  The  quantities  and  chemical  and 
physical  forms  of  the  spent  fuel.  HLW, 
or  reactor-related  GTCC  waste  involved 
in  the  event:  and 

(v)  Any  personnel  radiation  exposure 
data. 

(f)  Follow-up  notification:  With 
respect  to  the  telephone  notifications 
made  under  paragraphs  (a),  (b).  (c)  or  (d) 
of  this  section,  in  addition  to  making  the 
required  initial  notification,  each 
licensee  shall  during  the  course  of  the 
event: 

(1)  Immediately  report  any  further 
degradation  in  the  level  of  safety  of  the 
ISFSI  or  MRS  or  other  worsening 
conditions,  including  those  that  require 
the  declaration  of  any  of  the  Emergency 
Classes,  if  such  a  declaration  has  not 
been  previously  made;  or  any  change 
from  one  Emergency  Class  to  another:  or 
a  terfnination  of  the  Emergency  Class. 

(2)  Immediately  report  the  results  of 
ensuing  evaluations  or  assessments  of 
ISFSI  or  MRS  conditions;  the 
effectiveness  of  response  or  protective 
measures  taken:  and  information  related 
to  ISFSI  or  MRS  behavior  that  is  not 
understood. 

(3)  Maintain  an  open,  continuous 
communication  channel  with  the  NRC 
Headquarters  Operations  Center  upon 
request  by  the  NRC. 

(g)  Preparation  and  submission  of 
written  reports.  Each  licensee  who 
makes  an  initial  notification  required  by 
paragraphs  (b)(1).  (c)(1).  (c)(2).  or  (d)(1) 
of  this  section  shall  also  submit  a 
written  follow-up  report  to  the 
Commission  within  60  days  of  the 
initial  notification.  Written  reports 
prepared  pursuant  to  other  regulations 
may  be  submitted  to  fulfill  this 
requirement  if  the  reports  contain  all  the 
necessary  information  and  the 
appropriate  distribution  is  made.  These 
written  reports  must  be  of  sufficient 
quality  to  permit  legible  reproduction 
and  optical  scanning  and  must  be 
submitted  to  the  NRC  in  accordance 


with  §  72.4.  These  reports  must  include 
the  following  information: 

(1)  A  brief  abstract  describing  the 
major  occurrences  during  the  event, 
including  all  component  or  system 
failures  that  contributed  to  the  event 
and  significant  corrective  action  taken 
or  planned  to  prevent  recurrence; 

(2)  A  clear,  specific,  narrative 
description  of  the  event  that  occurred  so 
that  knowledgeable  readers  conversant 
with  the  design  of  an  ISFSI  or  MRS.  but 
not  familiar  with  the  details  of  a 
particular  facility,  can  understand  the 
complete  event.  The  narrative 
description  must  include  the  following 
specific  information  as  appropriate  for 
the  particular  event: 

(i)  The  ISFSI  or  MRS  operating 
conditions  before  the  event; 

(ii)  The  status  of  structures, 
components,  or  systems  that  were 
inoperable  at  the  start  of  the  event  and 
that  contributed  to  the  event; 

(iii)  The  dates  and  approximate  times 
of  occurrences; 

(iv)  The  cause  of  each  component  or 
system  failure  or  personnel  error,  if 
known: 

(v)  The  failure  mode,  mechanism,  and 
effect  of  each  failed  component,  if 
known; 

(vi)  A  list  of  systems  or  secondary    > 
functions  that  were  also  affected  for 
failures  of  components  with  multiple 
functions: 

(vii)  For  wet  spent  fuel  storage 
systems  only,  after  the  failure  that 
rendered  a  train  of  a  safety  system 
inoperable,  an  estimate  of  the  elapsed 
time  from  the  discovery  of  the  failure 
until  the  train  was  returned  to  service; 

(viii)  The  method  of  discovery  of  each 
component  or  system  failure  or 
procedural  error: 

(ix)  For  each  human  performance 
related  root  cause,  the  licensee  shall 
discuss  the  cause(s)  and  circumstances; 

(x)  For  wet  spent  fuel  storage  systems 
only,  any  automatically  and  manually 
initiated  safety  system  responses; 

(xi)  The  manufacturer  and  model 
number  (or  other  identification)  of  each 
component  that  failed  during  the  event; 
and 

(xii)  The  quantities  and  chemical  and 
physical  forms  of  the  spent  fuel,  HLW, 
or  reactor-related  GTCC  waste  involved 
in  the  event; 

(3)  An  assessment  of  the  safety 
consequences  and  implications  of  the 
event.  This  assessment  must  include  the 
availability  of  other  systems  or 
components  that  could  have  performed 
the  same  function  as  the  components 
and  systems  that  failed  during  the  event; 

(4)  A  description  of  any  corrective 
actions  planned  as  a  result  of  the  event, 
including  those  to  reduce  the 
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•  probability  of  similar  events  occurring 
in  the  future; 

(5)  Reference  to  any  previous  similetr 
events  at  the  same  facility  that  are 
known  to  the  licensee; 

(6)  The  name  and  telephone  number 
of  a  person  within  the  licensee's 
organization  who  is  knowledgeable 
about  the  event  and  can  provide 
additional  information  concerning  the 
event  and  the  facility's  characteristics; 
and 

(7)  The  extent  of  exposure  of 
individuals  to  radiation  or  to  radioactive 
materials  without  identification  of 
individuals  by  name. 

(h)  Supplemental  information:  The 
Commission  may  require  the  licensee  to 
submit  specific  additional  information 
beyond  that  required  by  paragraph  (g)  of 
this  section  if  the  Conunission  finds  that 
supplemental  material  is  necessary  for 
complete  understanding  of  an  unusually 
complex  or  significant  event.  These 
requests  for  supplemental  information 
will  be  made  in  writing,  and  the 
licensee  shall  submit,  as  specified  in 
§  72.4,  the  requested  information  as  a 
supplement  to  the  initial  written  report. 

(ij  Applicability:  The  requirements  of 
this  section  apply  to: 

(l)(i)  Licensees  issued  a  specific 
license  under  §  72.40;  and 

(ii)  Licensees  issued  a  general  license 
under  §  72.210.  after  the  licensee  has 
placed  spent  fuel  on  the  ISFSI  storage 
pad  (if  the  ISFSI  is  located  inside  the 
collocated  protected  area,  for  a  reactor 
licensed  under  part  50  of  this  chapter) 
or  after  the  licensee  has  transferred 
spent  fuel  waste  outside  the  reactor 
licensee's  protected  area  to  the  ISFSI 
storage  pad  (if  the  ISFSI  is  located 
outside  the  collocated  protected  area, 
for  a  reactor  licensed  imder  part  50  of 
this  chapter). 

(2)  Those  non-emergency  events 
specified  in  paragraphs  (b),  (c),  and  (d) 
of  this  section  that  occurred  within  3 
years  of  the  date  of  discovery. 

§  72.21 6    [ReservecQ 

■  4.  Section  72.216  is  removed  arid 
reserved. 

PART  73— PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

■  5.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  53,  161.  68  Stat.  930,  948, 
as  amended,  sec.  147,  94  Stat.  780  (42  U.S.C. 
2073,  2167,  2201);  sec.  201.  as  amended,  204. 
88  Stat.  1242,  as  amended,  1245.  sec.  1701, 
106  Stat.  2951.  2952,  2953  (42  U.S.C.  5841. 
5844.  2297f). 

Section  73.1  also  issued  under  sees.  135, 
141,  Pub.  L.  97-425,  96  Stat.  2232,  2241  (42 
U.S.C.  10155,  10161).  Section  73.37(f)  also 
issued  under  sec.  301,  Pub.  L.  96-295,  94 


Stai.  789  (42  U.S.C.  5841  note).  Section  73.57 
is  issued  under  sec.  606.  Pub.  L.  99-399,  100 
Stat.  876  (42  U.S.C.  2169). 

■  6.  hi  §  73.71.  paragraph  (a)(4)  and  (d) 
are  revised  to  read  as  follows: 

§  73.71    Reporting  of  safeguards  events. 

(a)  *   *   * 

(4)  The  initial  telephonic  notification 
must  be  followed  within  a  period  of  60 
days  by  a  written  report  submitted  to 
the  NRC  by  an  appropriate  method 
listed  in  §  73.4.  In  addition  to  the 
addressees  specified  in  §  73.4,  the 
licensee  shall  also  provide  one  copy  of 
the  written  report  addressed  to  the 
Director,  Division  of  Nuclear  Security, 
Office  of  Nuclear  Security  and  Incident 
Response.  The  report  must  include 
sufficient  information  for  NRC  analysis 
and  evaluation. 


(d)  Each  licensee  shall  submit  to  the 
Commission  the  60-day  written  reports 
required  under  the  provisions  of  this 
section  that  are  of  a  quality  that  will 
permit  legible  reproduction  and 
processing.  If  the  facility  is  subject  to 
§  50.73  of  this  chapter,  die  licensee  shall 
prepare  the  written  report  on  NRC  Form 
366.  If  the  facility  is  not  subject  to 
§50.73  of  this  chapter,  the  licensee  shall 
not  use  this  form  but  shall  prepare  the 
written  report  in  letter  format.  The 
report  must  include  sufficient 
information  for  NRC  analysis  and 
evaluation. 


■  7.  In  Appendix  G  to  Part  73,  the 
introductory  sentence  in  paragraph  I  is 
revised  to  read  as  follows: 

Appendix  G  to  Part  73 — Reportable 
Safeguards  Events. 


I.  Events  to  be  reported  within  one 
hour  of  discovery,  followed  by  a  written 
report  within  60  days. 

***** 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  May,  2003. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Travers. 
Executive  Director  for  Operations. 
[PR  Doc.  03-14168  Filed  6-4-03;  8:45  am) 

BILLING  CODE  7S90-01-I> 


FARM  CREDIT  ADMINISTRATION 
12  CPR  Part  615 

RIN  3052-AC05 

Funding  and  Rscal  Affairs,  Loan 
Policies  and  Operations,  and  Funding 
Operations;  Capital  Adequacy; 
Effective  Date 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Notice  of  effective  date. 

SUMMARY:  The  Farm  Credit 
Administration  published  a  final  rule 
under  part  615  on  April  16,  2003  (68  FR 
18532).  This  final  rule  amends  the 
capital  adequacy  regulations  to  add  a 
definition  of  total  liabilities  for  the  net 
collateral  ratio  calculation,  limit  the 
amount  of  term  preferred  stock  that  may 
count  as  total  surplus,  clarify  the      * 
circumstances  in  which  we  may  waive 
disclosure  requirements  for  an  issuance 
of  equities  by  a  Farm  Credit  System 
institution,  and  make  several 
nonsubstantive  technical  changes. 
These  amendments  update,  modify,  and 
clarify  certain  capital  requirements.  In 
accordance  with  12  U.S.C.  2252.  the 
effective  date  of  the  final  rule  is  30  days 
from  the  date  of  publication  in  the 
Federal  Register  during  which  either  or 
both  Houses  of  Congress  are  in  session. 
Based  on  the  records  of  the  sessions  of 
Congress,  the  effective  date  of  the 
regulations  is  June  5,  2003. 

EFFECTIVE  DATES:  The  regulation 
amending  12  CFR  part  615  pubfished  on 
April  16.  2003  (68  FR  18532)  is  effective 
June  5,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Markowitz,  Senior  Policy  Analyst, 
Office  of  Policy  and  Analysis,  Farm 
Credit  Administration,  McLean,  VA 
22102-5090,  (703)  883-4498,  TTY  (703) 
883-4434; 

or 

Rebecca  S.  Orlich,  Senior  Attorney, 
Office  of  General  Counsel,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090,  (703)  883-4020,  TTY  (703)  883-    . 
2020. 

(12  U.S.C.  2252(a)  (9)  and  (10)) 

Dated:  )une  2,  2003. 
Jeanette  C.  Brinkley, 

Secretary.  Farm  Credit  Administration  Board. 
[FR  Doc.  03-14146  Filed  6-4-03;  8:45  am) 

BILUNG  CODE  6705-01-P 


33618  Federal  Register /Vol.  68,  No.  108 /Thursday,  June  5,  2003 /Rules  and  Regulations 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2003-SW-20-AD;  Amendment 
39-13181;  AD  2003-Oa-53] 

RIN  2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  SA-365N1.  AS365-N2, 
AS  365  N3,  and  SA-366G1  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments.  ' ' 

summary:  This  document  publishes  in 
the  Federal  Register  an,amendment 
adopting  a  superseding  Airworthiness 
Directive  (AD)  2003-08-53.  sent 
previously  to  all  known  U.S.  owners 
and  operators  of  the  specified 
Eurocopter  France  (Eurocopter)  model 
helicopters  by  individual  letters.  This 
AD  requires,  in  addition  to  the  checks 
and  tapping  test  inspections  required  in 
the  existing  AD,  adding  the  Eurocopter 
Model  AS  365  N3  to  the  applicability 
and  correcting  tail  rotor  blade  (blade) 
part  numbers.  Also,  this  AD  requires 
doing  tapping  tests  for  bonding 
separation  on  blades  and  removing 
certain  blades  at  specified  intervals.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  a  blade, 
loss  of  tail  rotor  control,  and  subsequent 
loss  of  control  of  the  helicopter. 
DATES:  Effective  June  20,  2003,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
Emergency  AD  2003^08-53,  issued  on 
April  23,  2003,  which  contained  the 
requirements  of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  4,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel.  Southwest  Region, 
Attention:  Rules  Docket  No.  2003-SW- 
20-AD.2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Roach.  Aviation  Safety  Engineer,  FAA, 
Rotorcraft  Directorate,  Regulations 
Group,  Fort  Worth,  Texas  76193-0111, 
telephone  (817)  222-5130,  fax  (817) 
222-5961.   . 

SUPPLEMENTARY  INFORMATION:  On  May  9, 
2000,  the  FAA  issued  AD  2000-10-08, 
Amendment  No.  39-11732  (65  FR 
31256,  May  17,  2000),  to  require 


inspecting  each  blade  for  bonding 
separation,  measuring  the  clearance 
between  the  tip  of  each  blade  and  the 
circumference  of  the  air  duct,  and 
replacing  a  blade  if  necessary.  After 
issuing  that  AD,  based  on  further 
analysis,  we  determined  that  a  pilot 
should  be  able  to  check  for  a  cracked, 
blistered,  or  wrinkled  blade  and  that 
some  debonding  of  the  blade  is 
acceptable  and  issued  AD  No.  2000-10- 
08R1  on  September  25,  2001  (66  FR 
50307,  October  3,  2001),  which  , 
.  amended  AD  No.  2000-10-08. 

On  April  23,  2003,  we  issued 
Emergency  AD  2003-08-53  for  the 
specified  model  helicopters,  which' 
requires,  in  addition  to  the  checks  and 
tapping  test  inspections  required  in  the 
existing  AD,  adding  the  Eurocopter 
Model  AS  365  N3  to  the  applicability, 
correcting  blade  part  numbers, 
additional  tapping  tests  for. bonding 
separation  on  blades  at  specified 
intervals,  and  removing  certain  blades  at 
specified  intervals.  That  action  was 
prompted  by  reports  of  an  incident 
involving  failure  of  the  blade  and  an  in- 
flight failure  of  a  blade  due  to  a  fatigue 
crack.  This  condition,  if  not  corrected, 
could  result  in  failure  of  a  blade;  loss  of 
tail  rotor  control,  and  subsequent  loss  of 
control  of  the  helicopter. 

The  FAA  has  reviewed  Edition  No.  1,' 
Revision  No.  0,  of  Eurocopter  Alert 
Service  Bulletin  No.  05.09  for  Model 
SA366G1  helicopters  and  No.  05.00.17 
for  Model  AS  365  Nl  and  N2 
helicopters,  both  dated  April  16.  2003. 
which  describe  procedures  for  blade 
monitoring  and  limitations. 

The  Direction  Generale  De  L'Aviation 
Civile  (DGAC).  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
these  helicopter  models.  The  DGAC 
advises  that  fatigue  failure  of  the  Kevlar 
tie  bar  of  a  blade  and  loss  of  the  anti- 
torque  function  led  to  an  accident.  The 
DGAC  classified  the  alert  servidfe 
bulletins  as  mandatory  and  issued  AD 
Nos.  T2003-1 55(A)  for  Eurocopter 
Model  AS  365  N  helicopters  and 
T2003-1 56(A)  for  Eurocopter  Model  SA 
366  helicopters,  both  dated  April  17, 
2003,  to  ensure  the  continued 
airworthiness  of  these  helicopters  in 
France.  , 

These  helicopter  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  the  applicable 
bilateral  agreement,  the  DGAC  hks  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 


determined  that  AD  action  is  necessary 
for  products  of  these  type  designs  that 
are  certificated  for  operation  in  the 
United  States. 

Since  the  previously  described  unsafe 
condition  is  likely  to  exist  or  develop  on 
other  Eurocopter  model  helicopters  of 
these  same  type  designs,  the  FAA  issued 
Emergency  AD  2003-08-53  to  prevent 
failure  of  a  blade,  loss  of  tail  rotor 
control,  and  subsequent  loss  of  control 
of  the  helicopter.  Therefore,  in  addition 
to  the  checks  and  tapping  test 
inspections  required  in  AD  2000-10- 
08R1 ,  this  AD  requires  the  following: 

•  Add  the  Eurocopter  Model  AS  365 
N3  to  the  applicability. 

f  Correct  blade,  P/N  365Al2-O020-all 
dash  numbers,  to  P/N  365A12-O020-O0, 
-01,-02,  or -03. 

•  At  intervals  not  to  exceed  25  hours 
time-in-service  (TIS),  do  tapping  tests 
for  bonding  separation  on  blades. 

•  Within  10  hours  TIS,  remove  blades 
with  150  or  more  hours  TIS. 

•  On  or  before  160  hours  TIS,  remove 
blades  with  less  than  150  hours  TIS. 

This  AD  revises  the  Airworthiness 
Limitations  section  of  the  maintenance 
manual  by  establishing  a  160-hour  TIS 
life  limit  for  blades.  P/N  365A12-0020- 
02  and  365 Al  2-0020-03,  with  a  serial 
number  (S/N)  equal  to  or  greater  than 
32944,  except  for  S/N  32963  through 
33091 ,  S/N  331 16  through  33187,  and  S/ 
N  33232  through  33319. 

The  short  compliance  time  involved 
is  required  because  the  previously  ^ 

described  critical  unsafe  condition  can 
adversely  affect  the  controllability  or 
structural  integrity  of  the  helicopter. 
Therefore,  adding  the  Eurocopter  Model 
AS  365  N3  to  the  applicability; 
correcting  the  blade  part  numbers; 
conducting  tapping  tests  at  intervals  not 
to  exceed  25  hours  TIS;  within  10  hours 
TIS,  removing  blades  with  150  or  more  . 
hours  TIS;  and  on  or  before  160  hours 
TIS.  removing  blades  with  less  than  150 
hours  TIS  are  required,  and  this  AD 
must  be  issued  immediately. 

An  owner/operator  (pilot)  may 
perform  the  visual  checks  for  a  crack, 
blister,  or  wrinkle  in  the  blade.  Pilots 
may  perform  these  checks  because  they 
require  no  tools  and  can  be 
accomplished  by  observation  and  may 
be  performed  equally  well  by  a  pilot  or 
a  mechanic.  However,  the  pilot  must 
enter  compliance  with  those 
requirements  into  the  helicopter 
maintenance  records  in  accordance  with 
14  CFR  43.11  and  91.417(a)(2)(v). 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 


Federal  Register/ Vol.  68,  No.  108 /Thursday.  June  5.  2003 /Rules  and  Regulations  33619 


effective  immediately  by  individual 
letters  issued  on  April  23,  2003,  to  all 
known  U.S.  owners  and  operators  of  the 
specified  Eurocopter  model  helicopters. 
These  conditions  still  exist,  and  the  AD 
is  hereby  published  in  the  Federal 
Register  as  an  amendment  to  14  CFR 
39.13  to  make  it  effective  to  all  persons. 

On  July  10,  2002.  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997.  July  22,  2002),  which  governs  the 
FAA's  AD  system.  The  regulation  now 
includes  material  that  rdates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance. 
Because  we  have  now  included  this 
material  in  part  39,  we  no  longer  need 
'  to  include  it  in  each  individual  AD. 
The  FAA  estimates  that  this  AD  will 
affect  34  helicopters  of  U.S.  registry  and 
take  approximately  4  work  hours  per 
helicopter  to  replace  the  blades  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$3,527  per  blade.  At  11  blades  per 
helicopter,  the  cost  per  helicopter  is 
$38,797.  Based  on  these  figures,  we 
estimate  the  total  cost  impact  of  the  AD 
to  be  $1,327,258,  assuming  11  blades  are 
replaced  and  assuming  no  additional 
cost  for  the  pilot  check.  Eurocopter  has 
stated  in  service  documents  that  they 
are  supplying  replacement  blades  at  no 
cost,  which  would  result  in  a  cost  to  the 
operator  of  $240  per  helicopter  and 
$8,160  for  the  fleet. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 


received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket.  - 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
rule  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2003-SW- 
20-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribufion  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  beeh  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 


of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
a  new  airworthiness  directive  to  read  as 
follows:  . 

2003-08-53     Eurocopter  France: 

Amendment  39-13181.  Docket  No. 
2003-SW-20-AD.  Supersedes  AD  2000- 
10-08.  Amendment  .39-11732.  and 
2000^1 0-08R1.  Amendment  39-12452. 
both  Docket  No.  99-SVV-34-AD. 
Applicability:  Model  SA-365N1.  AS365- 
N2,  AS  365  N3.  and  SA-366G1  helicopters, 
with  a  tail  rotor  blade  (blade),  part  number 
365A33-2131-all  dash  numbers:  365A12-    - 
0010-all  dash  numbers:  or  365A12-0020-00. 
-Ql.  -02.  or -03:  installed,  certificated  in  anv 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  a  blade,  loss  of  t*il 
rotor  control,  and  subsequent  loss  of  control 
of  the  helicopter,  accomplish  the  following: 
(aj  Within  10  hours  time-in-service  (TIS) 
and  thereafter  before  the  Tirst  flight  of  each 
day.  visually  check  each  blade  for  a  crack, 
blister,  or  wrinkling.  An  owner/operator 
(pilot),  holding  at  least  a  private  pilot 
certificate,  may  perform  the  visual  check  and 
must  enter  compliance  into  the  aircraft 
maintenance  records  in  accordance  with  14 
CFR  sections  43.11  apd  91.417(a)(2)(v}).  See 
Figure  1  as  follows: 
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(b)  If  a  crack,  blister,  or  wrinkling  is 
found  as  a  result  of  the  visual  check, 
accomplish  the  following  before  further 
flight  (see  Figure  1  of  this  AD): 

(1 )  Zone  A:  If  a  blister  is  detected  on 
the  blade  suction  face,  conduct  a 
tapping  test  inspection  on  the  whole 
blade  for  bonding  separation. 

(i)  For  blades,  P/N  365A33-2131-all 
dash  numbers,  365 Al  2-001 0-all  dash 
numbers,  and  365A12-0020-00,  and 
-01,  if  bonding  separation  or  a  crack  is 
found,  replace  the  blade  with  an 
airworthy  blade  before  further  flight.   , 

(ii)  For  blades,  P/N  365A12-O020-O2, 
and  -03,  if  bonding  separation  exceeds 
900  mm-  in  a  30  x  30  mm  square  or  if 
there  is  a  crack,  replace  the  blade  with 
an  airworthy  blade  before  further  flight. 

(2)  Zone  B:  If  a  crack,  wrinkling,  or  a 
blister  is  found,  replace  the  blade  with 
an  airworthy  blade  before  further  flight. 

'      (c)  Within  10  hours  TIS,  conduct  a 
tapping  test  inspection  on  each  blade.  If 
there  is  bonding  separation  that  exceeds 
the  criteria  in  paragraphs  b(l)(i]  and_ 
b{l)(ii)  of  this  AD,  replace  the  blade' 
with  "an  airworthy  blade  before  further 
flight. 

Note  1:  Edition  No.  1,  Revision  No.  0,  of 
Eurocopter  France  Service  Bulletin  Nos. 
05.09  and  05.00.17,  both  dated  April  16. 
•    2003.  jjertain  to  the  subject  of  this  AD. 

(1)  Thereafter,  at  intervals  not  to 
exceed  25  hours  TIS  or  every  50  cycles 
(each  takeoff  and  landing  equals  1 
cycle),  whichever  occurs  first,  conduct  a 
tapping  test  inspection  for  bonding 
separation  on  all  blades  with  a  serial 
number  (S/N)  less  than  18912,  and 
blades,  P/N  365A1 2-0020-00  or 

365 Al 2-0020-01.  with  a  S/N  equal  to  or 
greater  than  18912.  If  bonding 
separation  or  a  crack  is  found,  replace 
the  blade  with  an  airworthy  blade  before 
further  flight. 

(2)  Thereafter,  at  intervals  not  to 
exceed  25  hours  TIS,  conduct  a  tapping 
test  inspection  for  bonding  separation 
on  blades,  P/N  365 Al 2-0020-02  or 
365A12-0020-03,  in  Zone  A  as  depicted 
in  Figure  1  of  this  AD. 

(i)  If  bonding  separation  exceeds  the 
criteria  specified  in  pEiragraph  {b)(l){ii)_ 
of  this  AD  or  if  a  crack  is  found,  replace 
the  blade  with  an  airworthy  blade  before 
further  flight. 

(ii)  If  bonding  separation  is  present 
and  within  tolerance  of  the  criteria 
specified  in  paragraph  (b)(l)(ii)  of  this 
AD.  conduct  a  tapping  test  before  the 
first  flight  of  the  day  and  as  often  as 
necessary  during  the  day  ensuring  that 
the  TIS  between  tapping  tests  does  not 
exceed  10  hours  TIS  between  tapping 
tests. 

(iii)  Within  25  hours  TIS  after  the 
discovery  of  skin  debonding  in  Zone  A, 


remove  and  replace  the  blade  with  an 
airworthy  blade. 

(3)  Thereafter,  at  intervals  not  to 
exceed  100  hours  TIS  or  200  cycles, 
whichever  occurs  first,  conduct  a 
tapping  test  inspection  for  bonding 
separation  on  blades,  P/N  365 Al 2- 
0020-02  or  365A12-0020-03,  in  Zone  B 
as  depicted  in  Figure  1  of  this  AD.  If  a 
crack,  wrinkling,  or  a  blister  is  found, 
replace  the  blade  with  an  airworthy 
blade  before  further  flight.    ' 
.     (d)  Within  1 0  hours  TIS .  and 
thereafter  at  intervals  not  to  exceed  100 
hours  TIS  or  200  cycles,  whichever 
occurs  first,  measure  the  blade-to-air 
duct  clearance.  If  the  clearance  is  less 
than  3  mm,  replace  the  blade  with  an 
airworthy  blade  before  further  flight. 

(e)  For  blades,  P/N  365 Al 2-0020-02 
or  365A1 2-0020-03.  with  a  S/N  equal  to 
or  greater  than  32944,  except  for  S/N 
32963  through  33091,  S/N  33116 
through  33187,  or  S/N  33232  through 
33319: 

(1)  Within  10  hours  TIS,  replace 
blades  with  150  or  more  hours  TIS  with 
an  airworthy  blade. 

(2)  On  or  before  160  hours  TIS, 
replace  blades  with  less  than  150  hours 
TIS  with  an  airworthy  blade. 

(f)  This  AD  revises  the  Limitations 
section  of  the  maintenance  manual  by 
establishing  a  160-hour  TIS  life  limit  for 
blades,  P/N  365 Al 2-0020-02  and 
365A12-0020-03,  with  a  S/N  equal  to  or 
greater  than  32944,  except  for  S/N 
32963  through  33091,  S/N  33116 
through  33187,  and  S/N  33232  through 
33319. 

(g)  To  request  a  different  method  of 
compliance  or  a  different  compliance    . 
time  for  this  AD,  follow  the  procedures 
in  14  CFR  39.19.  Contact  the 
Regulations  Group,  Rotorcraft 
Directorate,  FAA,  for  information  about 
previoiisly  approved  alternative 
methods  of  compliance. 

(h)  This  amendment  becomes 
effective  on  June  20,  2003,  to  all  persons 
except  those  persons  to  whom  it  was 
made  immediately  effective  by 
Emergency  AD  2003-08-53,  issued 
April  23,  2003.  which  contained  the 
requirements  of  this  amendment. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  Direction  Qenerale  De  LAviation  Civile 
(France)  AD  Nos.  T2003-1 55(A)  and  T2003- 
156(A)>  both  dated  April  17.  2003. 

Issued  in  Fort  Worth.  Texas,  on  May  28. 
2003. 

David  A.  Downey,      ^ 

Manager.  Rotorcraft  Directorate.  Aircraft 
Certification  Service. 

|FR  Doc.  03-14134  Filed  6-4-03:  8:45  am) 

BILUNG  CODE  4910-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NE-21-AD;  Amendment 
39-13183:  AD  2003-11-23] 

RIN2120-AA64 

Airworthiness  Directives;  International 
Aero  Engines  AG  (lAE)  V2522-A5, 
V2524-A5,  V2527-A5,  V2527E-A5, 
V2527M-A5,  and  V2530-A5  Turtjofan 
Engines 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

summary:  The  FAA  is  adopting  a  new 
airworthiness  directive  (AD)  for  certain 
lAE  V2522-A5,  V2524-A5,  V2527-A5, 
V2527E-A5.  V2527M-A5.  and  V2530- 
A5  turbofan  engines.  This  AD  requires 
initial  and  repetitive  inspections  of  the 
master  magnetic  chip  detector  (MCD)  or 
the  No.  1.  2.  3  bearing  chamber  MCD. 
This  AD  is  prompted  by  reports  of  No. 
3  bearing  failures  that  resulted  in  in- 
fiight  engine  shutdowns  (IFSDs)  and 
significant  smoke  in  the  cockpit  and 
cabin.  The  actions  specified  in  this  AD 
are  intended  to  prevent  failure  of  the 
No.  3  bearing,  which  could  result  in 
IFSDs  and  smoke  in  the  cockpit  and 
cabin. 

DATES:  Effective  June  20.  2003. 

We  must  receive  any  comments  on 
this  AD  by  August  4.  2003. 
ADDRESSES:  Use  one  of  the  following 
addresses  to  submit  comments  on  this 
AD^ 

•  By  mail:  The  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2003-NE- 
21-AD,  12  New  England  Executive  Park. 
Burlington.  MA  01803-5299. 

-  •  By  fax:  t781)  238-7055. 

•  By  e-mail:  9-ane-  : 
adcomment@faa.gov. 

You  may  get  the  ser\'ice  information 
referenced  in  this  AD  fi-om  International 
Aero  Engines  AG,  400  Main  Street.  East 
Hartford,  CT  06108:  telephone:  (860) 
565-5515;  fax:  (860)  565-5510. 

You  may  examine  the  AD  docket  at 
the  FAA,  New  England  Region.  Office  of 
the  Regional  Counsel.  12  New  England 
Executive  Park.  Burlington.  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Glorianne  Niebuhr.  Aerospace  Engineer. 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803;  telephone  (781)  238-7132;  fax 
(781)238-7199. 
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SUPPLEMENTARY  INFORMATION:  This  AD 
applies  to  lAE  V2522-A5.  V2524-A5. 
V2527-A.S.  V2.'i27E-A5.  V2527M-A5, 
and  V253Q-A5  lurbofan  engines  with  a 
serial  number  (SN)  from  V10600 
through  VI 1250  inclusive.  This  AD 
requires  initial  and  repetitive 
inspections  of  the  ma.ster  MCD  or  the 
No.  1,  2,  3  bearing  chamber  MCD  for 
contamination,  and  if  the  contamination 
is  bearing  material,  replacement  of  the 
engine  before  further  flight. 

This  AD  is  prompted  by  19  failures  of 
the  No.  3  bearing  attributed  to  ball 
spalling  and  race  fracture.  Of  the  19 
failures,  seven  resulted  in  IFSDs  and  12 
resulted  in  unscheduled  engine 
removals  (UERs).  Of  the  seven  IFSDs. 
two  were  associated  with  smoke  in  the 
cockpit  and  cabin.  The  smoke  is  a  result 
of  the  failure  of  the  No.  3  bearing.  Ball 
spalling  and  race  fracture  of  the  No.  3 
bearing  occurs  when  there  is  hard 
particle  contamination  in  the  oil  system. 
The  contamination  is  caused  by  the 
release  of  coating  particles  on  HPC 
stubshafts  with  low-energy  plasma 
coating.  The  problem  exists  on  the  FAG 
bearings,  part  number  2A1165.  which 
are  less  tolerant  to  damage  from  this 
contamination.  The  actions  specified  in 
this  AD  are  intended  to  prevent  failure 
of  the  No.  3  bearing,  which  could  result 
in  IFSDs  and  smoke  in  the  cockpit  and 
cabin. 

FAA's  Determination  and  Requirements 
of  This  AD 

The  unsafe  condition  described 
previously  is  likely  to  exist  or  develop 
on  other  LAE  V2522-A5,  V2524-A5. 
V2527-A5.  V2527E-A5.  V2527M-A.'>. 
and  V2530-A5  turbofan  engines  with  a 
SN  from  VI 0600  through  VI 1250 
inclusive  of  the  same  type  design. 
Therefore,  we  are  issuing  this  AD  to 
prevent  failure  of  the  No.  3  bearing, 
which  could  result  in  IFSDs  and  smoke 
in  the  cockpit  and  cabin.  This  AD 
requires: 

•  Initial  inspection  of  the  master 
MCD  or  the  No.  1,2,3  bearing  chamber 
MCD  within  125  hours  time-in-service 
(TIS)  after  the  effective  date  of  this  AD, 

•  Repetitive  inspections  of  the  master 
MCD  or  the  No.  1,  2,  3  bearing  chamber 

-MCD  within  125  hours  time-since-last 
inspection. 

Interim  Action 

These  actions  are  interim  actions  and 
we  may  take  further  rulemaking  actions 
in  the  future. 

FAA's  Determination  of  the  Effective 
Date 

Since  an  unsafe  condition  exists  that 
requires  the  immediate  adoption  of  this 
AD,  we  have  found  that  notice  and 


opportunity  for  prior  public  comment 
are  impracticable,  and  that  good  cause 
exists  for  making  this  amendment 
effective  in  less  than  30  days.  '  . 

Changes  to  14  CFR  Part  39— Effect  on 
the  AD 

On  Julv  10,  2002.  we  issued  a  new 
version  of  14  CFR  part  39  (67  FR  47997. 
July  22.  2002],  which  governs  our  AD 
system.  This  regulation  now  includes 
material  that  relates  to  special  flight 
permits,  alternative  methods  of 
compliance,  and  altered  products.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39,  we  will 
not  include  it  in  future  AD  actions. 

Comments  Invited 

This  AD  is  a  final  rule  that  involves 
requirements  affecting  flight  safety  and 
was  not  preceded  by  notice  and  an 
opportunity  for  public  comment; 
however,  we  invite  you  to  submit  any 
written  relevant  data,  views,  or 
arguments  regarding  this  AD.  Send  your 
comments  to  an  address  listed  under 
ADDRESSES.  Include  "AD  Docket  No. 
2003-NE-21-AD"  in  the  subject  line  of 
your  comments.  If  you  want  us  to 
acknowledge  receipt  of  your  mailed 
comments,  send  us  a  self-addressed, 
stamped  postcard  with  the  docket 
number  written  on  it:  we  will  date- 
stamp  your  postcard  and  mail  it  back  to 
you.  We  specifically  invite  conunents 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modif\'  it.  If  a  person  contacts  us 
through  a  non written  conununication, 
and  that  contact  relates  to  a  substantive 
part  of  this  AD.  we  will  summarize  the 
contact  and  place  the  summary  in  the 
docket.  We  will  consider  all  comments 
received  by  the  closing  date  and  may 
amend  the  AD  in  light  of  those 
conunents. 

We  are  reviewing  the  writing  style  we 
currently  use  in  regulatory  documents. 
We  are  interested  in  your  comments  on 
whether  the  style  of  this  document  is 
clear,  and  your  suggestions  to  improve 
the  clarity  of  our  communications  with 
you.  You  may  get  more  information 
about  plain  language  at  http:// 
vi'H-w.  plainlanguage.gov. 

Regulatory  Findings 

We  have  determined  that  this  AD  will 
not  have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  oathe  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 


For  the  reasons  discussed  above.  1 
certify  that  the  regulation: 

1.  Is  not  a  "significant  regulator 
action"  under  Executive  Order  12866; 

2.  Is  not  a  "significant  rule"  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

3.  Will  not  have  a  signiHcant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  summary  of  the  costs 
to  comply  with  this  AD  and  placed  it  in 
the  AD  Docket.  You  may  get  a  copy  of 
this  summary  by  sending  a  request  to  us 
at  the  address  listed  under  ADDRESSES. 
Include  "AD  Docket  No.  2003-NE-21- 
AD!'  in  your  request. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority  dele- 
gated to  me  by  the  Administrator,  the 
Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness  direc- 
tive: 

2003-11-23  International  Aero  Engines  AG: 

Amendment  39-13183.  Docket  Nu. 
2003-NE-21-AD. 

Effective  Date 

(a)  This  airworthiness  directive  (AD) 
becomes  effective  June  20,  2003. 

AfTected  ADs 

<b)  None. 

Applicability:  (c)  This  AD  is  applicable  to 
International  Aero  Engines  AG  (IAE)  V2522- 
A5,  V2524-A5,  V2.'J27-A5,  V2527E-A5, 
V2527M-A5.  and  V2530-A5  turbofan 
engines  with  a  serial  number  (SN)  from 
V10600  through  VI 1250  inclusive.  These 
engines  are  installed  un,  but  not  limited  to. 
Airbus  Industries  A3 19,  A320,  and  A321 
series  airplanes.  .   ' 

Unsafe  Condition 

(d)  This  AD  was  prompted  by  reports 
of  No.  3  bearing  failures  that  resulted  in 
in-flight  shutdowns  (IFSDs)  and  smoke 
in  the  cockpit  and  cabin.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  failure  of  the  No.  3  bearing, 
which  could  result  in  IFSDs  and  smoke 
in  the  cockpit  and  cabin. 
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Compliance  > 

(e)  Compliance  with  this  AD  is 
required  as  indicated,  unless  already 
done.  , 

Inspection  of  the  Master  Magnetic  Chip 
Detector  (MCD)  or  the  No.  1,  2,  3 
Bearing  Chamber  MCD 

(f)  For  engines  that  have  a  No.  3 
bearing,  part  number  2A1165.  installed, 
do  the  following: 

(1)  Within  125  hours  time-in-service 
(TIS)  after  the  effective  date  of  this  AD, 
inspect  the  master  MCD  or  the  No.  1.  2, 
3  bearing  chamber  MCD. 

(2)  Thereafter,  within  125  hours  time- 
since-last  inspection,  inspect  the  master 
MCD  or  the  No.  1.  2.  3  bearing  chamber 
MCD. 

(3)  If  you  find  bearing  material  on  the 
master  MCD  or  No.  1.  2,  3  bearing 
chamber  MCD.  replace  the  engine  before 
further  flight. 

Alternative  Methods  of  Compliance 

(g)  Alternative  methods  of  compliance 
must  be  requested  in  accordance  with 
14  CFR  part  39.19.  and  must  be 
approved  by  the  Manager,  Engine 
Certification  Office.  FAA. 

Material  Incorporated  by  Reference 

(h)  None. 

Related  Information 

(i)  You  can  find  information  on 
inspecting  the  master  MCD  and  the  No. 
1,  2.  3  bearing  chamber  MCD  in  section 
79-00-00-601  of  the  Aircraft 
Maintenance  Manual. 

Issued  in  Burlington.  Massachusetts,  on 
May  29.  2003. 

Francis  A.  Favara, 

Acting  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-14133  Filed  6-4-03;  8:45  am)    . 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2002-13971;  Airspace 
Docket  No.  02-AAL-08] 

Establishment  of  Class  E  Airspace; 
Marshall,  AK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  a  final 
rule  that  was  published  in  the  Federal 
Register  on  Monday.  May  5.  2003,  (68 
FR  23580).  The  final  rule  estabUshed 
Class  E  airspace  at  Marshall,  AK. 


EFFECTIVE  DATE:  0901  UTC.  September  4. 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Derril  Bergt.  AAL-531.  Federal  Aviation 
Administration.  222  West  7th  Avenue. 
Box  14,  Anchorage,  AK  99513-7587; 
telephone  number  (907)  271-2796;  fax: 
(907)  271-2850;  e-mail: 
DemI.CTR.Bergt@faa.gov.  Internet 
address:  http://www.alaska.faa.gov/at. 
SUPPLEMENTARY  INFORMATION: 

Hi^ory 

Federal  Register  Document  03-11022 
published  on  Monday,  May  5,  2003,  (68 
FR  23580)  established  Class  E  airspace 
at  Marshall.  AK.  The  Class  E  airspace 
was  defined  with  reference  to  the 
Airport  Reference  Point  for  the  Marshall 
Don  Hunter  Sr.  Airport.  Marshall.  AK. 
The  published  coordinates  of  the 
Marshall  Don  Hunter  Sr.  Airport  were 
wrong  and  the  name  of  the  airport  was 
incorrectly  stated. 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Class  E  airspace  at 
Marshall,  AK  as  published  in  the  Federal 
Register  on  Monday,  May  5,  2003  (68  FR 
23580)  is  corrected  as  follows: 

PART  71— (Corrected] 

§71.1     [Corrected] 

■  On  page  23581.  Column  2s  second 
paragraph  second  line,  change  "(Mar- 
shall Airport.  AK)"  to  read  "(Marshall 
Don  Hunter  Sr.  Airport.  AK)."  On  page 
23581.  Column  2,  second  paragraph 
third  line,  change  "(Lat.  61°51'53''  N.. 
long.  162°01'28''  W.) "  to  "(Lat.  61°51'  51" 
N.,dong.  162°01'34''  W.)" 

Issued  in  Anchorage,  AK,  on  May  28.  2003. 

Trent  S.  Cummings. 

Manager,  Air  Traffic  Division.  Alaskan 
Region. 

[FR  Doc.  03-14162  Filed  6-4-03;  8:45  am] 

BILUNG  CODE  4910-13-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  30  and  40 

Amendment  to  Appendix  C  of  Part  40 
and  Redesignatlon  as  Appendix  D  of 
Part  30 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
revising  its  guidance  specifying  the 
information  that  a  foreign  board  of  trade 
should  submit  to  Commission  staff 
when  seeking  no-action  relief  to  offer 


and  sell  to  persons  located  in  the  United 
States  a  futures  contract  on  a  foreign 
non-narrow-based  security  index  traded 
on  that  board  of  trade.  Specifically,  the 
Commission  is  adding  an  introductory 
section  to  provide  an  explanation  of 
how  its  staff  evaluates  information 
submitted  by  the  foreign  board  of  trade, 
is  deleting  information  that  it  no  longer 
deems  necessary,  and  is  adding  a 
provision  specifying  that  the  foreign 
board  of  trade  should,  if  applicable, 
make  a  request  to  make  the  futures 
contract  available  for  trading  in 
accordance  with  the  terms  and 
conditions  of  its  Foreign  Trading 
System  No- Action  letter  received  from 
Commission  staff  and  certification  of  its 
continued  compliance  with  that  letter. 
DATES:  Effective  June  5,  2003. . 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  L.  Hardman,  Senior  Assistant 
General  Counsel  (Regulation),  (202) 
418-5120,  electronic  mail: 
hhardman@qftc.gov,  Julian  E.  Hammar. 
Counsel,  (202)  418-5118,  electronic 
mail:  jhammar@cftc.gov.  Office  of 
General  Counsel,  or  Thomas  M.  Leahy, 
Jr.,  Financial  Instruments  Unit  Chief. 
(202)  41B-5278,  electronic  mail: 
tleahy@cftc.gov.  Division  of  Market 
Oversight,  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW.,  Washington.  DC 
20581. 

SUPPLEMENTARY  INFORMATION:  In  June  of 
1999.  the  Commission  added  Appendix 
E  to  Part  5  of  17  CFR  Chapter  I,  which 
specified  the  information  that  a  foreign 
board  of  trade  should  submit  to 
Commission  staff  when  seeking  no- 
action  relief  to  offer  and  sell  to  persons 
located  in  the  United  States  ("U.S."),  a 
futiues  contract  on  a  foreign  seciu-ity 
index  traded  on  that  foreign  board  of 
trade. '  After  the  enactment  of  the 
Commodity  Futiu-es  Modernization  Act 
of  2000  ("CFMA"),2  which  extensively 
amended  the  Commodity  Exchange  Act 
("Act"),^  the  Commission  reorganized 
its  rules,  emd  redesignated  Appendix  E 
as  Appendix  C  to  Part  40  of  1 7  CFR 
Chapter  I."*  The  Commission  later"made 
technical  amendments  to  the  Appendix 
amending  that  guidance  to  incorporate 
the  changes  made  by  the  CFMA  to  the 
criteria  for  approving  non-narrow-based 
security  index  futures  contracts.'"' 


•  64  FR  29217  Ounel,  1999). 

2  Appendix  E  of  Pub.  L.  No.  106-554.  114  Stal. 
2763  (2000). 

3  7  U.S.C.  §  1  et  seq.  (2000). 

^66FR  42255  (Aug.  10.  2001).  * 

■■  67  FR  62873  (Oct.  9,  2002).  Generally,  foreign     . 
excliange-traded  security  futures  products  (futures  " 
or  options  on  narrow-tjased  security  indices  or 
single  securities),  may  not  hs  offered  or  sold  in  the 

Continued 
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Today,  the  Commission  is  further 
amending  the  guidance  in  Appendix  C 
to  part  40.  Speciflcally.  the  Commission 
is  adding  introductory  language  that 
explains  to  the  public  how  its  staff  uses 
the  information  requested  by  the 
Appendix  in  evaluating  requests  for  no- 
action  relief  by  foreign  boards  of  trade 
seeking  to  offer  and  sell  their  futures 
contracts  on  security  indices  to  persons 
located  in  the  U.S.  The  Commission  also 
is  deleting  certain  information  that  it  no 
longer  deems  necessary  in  evaluating 
such  requests.  Further,  the  Commission 
is  adding  a  provision  to  the  guidance 
specifying  that  the  foreign  board  of  trade 
should,  if  applicable,  make  a  request  to 
the  staff  to  make  the  futures  contract 
available  for  trading  in  accordance  with 
the  terms  and  conditions  of  its  Foreign 
Trading  System  No- Action  letter 
received  from  Commission  staff  and 
provide  a  certification  of  its  continued 
compliance  with  that  letter.'-  This 
provision  will  obviate  the  need  for  the 
foreign  board  of  trade  to  seek  a  separate 
letter  from  the  Division  of  Market 
Oversight  ("DMO")  in  order  to  allow  the 
offer  and  sale  of  its  approved  futures 
contract  on  its  trading  system  in  the 
U.§.  pursuant  to  no-action  relief 
provided  by  DMO  staff. 

In  addition,  the  Commission  is 
redesignating  Appendix  C  of  part  40  as 
Appendix  D  of  part  30  of  17  CFR, 
Chapter  I.  The  Commission's  rules  in 
Part  30  govern  foreign  futures  and 
options  transactions,  and  accordingly  it 
would  be  more  appropriate  for  the 
guidance  to  foreign  exchanges  on 
foreign  exchange-traded  products  to  be 
placed  there. 

Because  the  information  in  newly 
designated  Appendix  D  of  part  30 
represents  guidance  only,  this 
amendment  does  not  constitute  a  rule 
under  the  Administrative  Procedure  Act 
("APA").  5  U.S.C.  551  et  seq..  and 
accordingly,  the  provisions  of  the  APA 
that  generally  require  notice  of  proposed 
rulemaking  and  that  provide  other 
opportunities  for  public  participation 
are  not  applicable.  For  the  same  reason, 
the  provisions  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq.. 
concerning  the  impact  of  rules  on  small 
entities,  and  the  Paperwork  Reduction 


U.S.  until  thnOiminissicm  and  tho  U.S.  Si!curilios 
and  ExchanKfi  C<>niinission  (.SFX^)  adopt  ruins 
Kovnrning  such  products.  See  Section  2(h)|I)(E)  of 
the  Ac!.  7  U.S.C.  *>  2(a)(1)(E)  and  Section  B(k)  of  the 
Seturities  Exchange  Act  of  1934.  15  U.S.C.  <»  78f(k). 
Bill  see  Section  2(a)(1)(F)  of  tlie  Act,  7  U.S.C. 
S  2(a)(1)(F). 

"  See  the  l>>mniission's  Statement  of  Policy 
Regarding  the  Listing  of  New  Futures  and  Option 
Contracts  l)y  Foreign  Boards  of  Trade  That  Have 
Received  Staff  No- Action  Relief  to  Place  Electronic 
Trading  Devices  in  the  U.S..  65  FR  41(>41-4)1  duly 
b,  2tXX)). 


Act  of  1995,  44  U.S.C.  3507(d), 
concerning  rules  that  contain 
collections  of  information,  are 
inapplicable. 

■  In  view  of  the  forgoing,  the  Commis- 
sion hereby  amends  Chapter  I  of  Title  17 
of  the  Code  of  Federal  Regulations  as  fol- 
lows: 

PART  4&-PR0VISI0NS  COMMON  TO 
CONTRACT  MARKETS,  DERIVATIVES 
TRANSACTION  EXECUTION 
FACILITIES  AND  DERIVATIVES 
CLEARING  ORGANIZATIONS 

■  1 .  Appendix  C  to  Part  40  is  redesig- 
nated as  Appendix  D  to  Part  30. 

PART  30— FOREIGN  FUTURES  AND 
FOREIGN  OPTIONS  TRANSACTIONS 

■  2.  The  authority  citation  for  Part  30 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la.  2.  4.  6,  6c  and  12a. 
unless  otherwise  noted. 

■  3.  In  Part  30,  newly  designated 
appendix  D  is  revised  to  read  as  follows: 

Appendix  D — Information  That  a 
Foreign  Board  of  Trade  Should  Submit 
When  Seeking  No- Action  Relief  To 
Offer  and  Sell,  to  Persons  Located'in 
the  United  States,  a  Futures  Contract  on 
a  Foreign  Non-Narrow-Based  Security 
Index  Traded  on  That  Foreign  Board  of 
Trade 

A.  Section  2(a)(l)(C)(iv)  of  the 
Commodity  Exchange  Act  ("Act") 
generally  prohibits  any  person  from 
offering  or  selling  a  futures  contract 
based  on  a  security  index  in  the  U.S.. 
except  as  otherwise  permitted  under  the 
Act.  including  Section  2(a)(l)(C)(ii)  of 
the  Act.  By  its  terms.  Section 
2(a)(l)(C)(iv)  of  the  Act  applies  to 
futures  contracts  on  security  indices 
traded  on  both  domestic  and  foreign 
boards  of  trade.  Section  2(a)(l)(C)(ii)  of 
the  Act  sets  forth  three  criteria  to  govern 
the  trading  of  futures  contracts  on  a 
group  or  index  of  securities  on  contract 
markets  and  derivatives  transaction 
execution  facilities: 

(1)  The  contract  must  provide  for  cash 
settlement; 

(2)  The  contract  must  not  be  readily 
susceptible  to  manipulation  or  to  being 
used  to  manipulate  any  underlying 

security;  and 

(3)  The  group  or  index  of  securities 
must  not  constitute  a  narrow-based 
security  index. 

B.  While  Section  2(a)(l)(C)(ii)  of  the 
Act  provides  that  no  board  of  trade  or 
derivatives  transaction  execution . 
facility  may  trade  a  security  index 
futures  contract  unless  it  meets  the  three 
criteria  noted  above,  it  does  not 
explicitly  address  the  standards  to  be 


applied  to  a  foreign  security  index 
futures  contract  traded  on  a  foreign 
board  of  trade.  The  Office  of  General 
Counsel  has  applied  those  same  three 
criteria  in  evaluating  requests  by  foreign 
boards  of  trade  to  allow  the  offer  and  .    , 
sale  within  the  United  States  of  their 
foreign  security  index  futures  contracts 
when  those  foreign  boards  of  trade  do 
not  seek  designation  as  a  contract 
market  or  registration  as  a  derivatives 
transaction  execution  facility  to  trade 
those  products.' 

C.  In  the  analysis  of  a  no-action 
request  for  a  foreign  security  index 
futures  contract  traded  on  a  foreign 
board  of  trade,  the  Office  of  the  General 
Counsel  asks  the  Division  of  Market 
Oversight  (Division)  to  evaluate  the 
foreign  security  index  futures  contract 
to  ensure  that  it  complies  with  the  three 
criteria  of  Section  2(a)(l)(C)(ii)  of  the 
Act. 

D.  Because  security  index  futures 
contracts  are  cash  settled,  the  Division 
also  evaluates  the  contract  to  ensure  that 
the  contract  terms  and  conditions 
relating  to  cash  settlement  are  consistent 
with  the  Commission's  Guideline  No.  1 
requirements  for  cash  settled  contracts. 
In  that  regard.  Guideline  No.  1  requires 
that  the  cash  price  series  be  reliable, 
acceptable,  publicly  available.and 
timely:  that  the  cash  settlement  price  be 
reflective  of  the  underlying  cash  market; 
and  that  the  cash  settlement  price  not  be 
readily  susceptible  to  manipulation.  In 
making  its  determination,  the  Division 
considers  the  design  and  maintenance 
of  the  index,  the  method  of  index 
calculation,  the  nature  of  the  component 
security  prices  used  to  calculate  the 
index,  the  breadth  and  frequency  of 
index  dissemination,  and  any  other 
relevant  factors. 

E.  In  considering  the  susceptibility  of 
an  index  to  manipulation,  the  Division 
examines  several  factors,  including  the 
structure  of  the  primary  and  secondary 
markets  for  the  component  equities,  the 
liquidity  of  the  component  stocks,  the 
method  of  index  calculation,  the  total 
capitalization  of  stocks  underlying  he 
index,  the  number,  weighting  and 
capitalization  of  individual  stocks  in  the 
index,  and  the  existence  of  surveillance 


1  With  regard  to  the  third  criterion,  and  CFTC  and 
SEC  jointly  promulgated  Rule  ^1.13  under  the  Act 
and  Rule  3a55-3  under  the  St^urilies  Exchange  Act 
of  1934  ("Exchange  Act"),  governing  swMirity  index 
hitures  contracts  traded  on  foreign  fxiards  of  trade. 
These  rules  provide  that  "jwjhen  a  contract  of  sale 
for  future  delivery  on  a  security  index  is  traded  on 
or  subject  to  the  rules  of  a  foreign  board  of  trade, 
such  index  shall  not  Im-  a  narrgw-based  security 
iMd(^x  if  it  would  not  l)e  a  fiarrow-base<l  security 
index  if  a  futures  contract  on  such  index  were 
traded  on  a  designated  contract  market  or  registered 
derivatives  transaction  execution  facilitv."  CFTC 
Rule  41.13.  17C.F.R.S  4 1.1 3:  Exchange  Act  Rule" 
3a55-3.  1 7  C.F.R.  §  240.3a55-3. 
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sharing  agreements  between  the  board 
of  trade  and  the  securities  exchange(s) 
on  which  the  underlying  securities  are 
traded. 

F.  To  verify  that  the  index  is  not 
narrow  based,  the  Division  considers 
the  number  and  weighting  of  the 
component  securities  and  the  value  of 
average  daily  trading  volume  of  the 
lowest  weighted  quartile  of  securities. 
Under  the  Act,  a  security  index  is 
narrow -based  if  it  meets  any  one  of  the 
following  criteria: 

(1)  The  index  is  composed  of  fewer 
than  10  securities; 

(2)  Any  single  security  comprises 
more  than  30%  of  the  total  index  weight 

(3)  The  five  largest  securities 
comprise  more  than  60%  of  the  total 
index  weight;  or 

(4)  The  lowest-weighted  securities 
that  together  account  for  25%  of  the 
total  weight  of  the  index  have  an 
aggregate  dollar  value  of  average  daily 
trading  volume  of  less  than  US$30 
million  (or  US$50  million  if  the  index 
includes  fewer  than  15  securities). 

G.  Accordingly,  a  foreign  board  of 
trade  seeking  no-action  relief  to  offer 
and  to  sell,  to  persons  located  in  the 
U.S.,  a  futures  contract  on  a  non-narrow 
based  foreign  security  index  traded  on 
that  foreign  board  of  trade  should 
submit  to  the  Office  of  General  Counsel 
the  following  in  English: 

(1)  The  terms  and  conditions  of  the 
contract  and  all  other  relevant  rules  of 
the  exchange  and,  if  applicable,  of  the 
exchange  on  which  the  underlying 
securities  cu-e  traded,  which  have  an 
effect  on  the  over-all  trading  of  the 
contract,  including  circuit  breakers, 
price  limits,  position  limits  or  other 
controls  on  trading; 

(2)  Surveillance  agreements  between 
the  foreign  board  of  trade  and  the 
exchange(s)  on  which  the  underlying 
securities  are  traded; 

(3)  Assurances  from  the  foreign  board 
of  trade  of  its  ability  and  willingness  to 
share  information  with  the  Commission, 
either  directly  or  indirectly; 

(4)  When  applicable,  information 
regarding  foreign  blocking  statutes  and 
their  impact  on  the  ability  of  United 
States  government  agencies  to  obtain 
information  concerning  the  trading  of 
such  contracts; 

(5)  Information  and  data  denoted  in 
U.S.  dollars  (and  the  conversion  date 
and  rate  used)  relating  to: 

(i)  The  method  of  computation, 
availability,  and  timeliness  of  the  index; 

(ii)  The  total  capitalization,  number  of 
stocks  (including  the  number  of 
unaffiliated  issuers  if  different  from  the 
number  of  stocks),  and  weighting  of  the 
stocks  by  capitalization  and,  if 
applicable,  by  price  in  the  index  as  well 


as  the  combined  weighting  of  the  five 
highest-weighted  stocks  in  the  index; 

(iii)  Procedures  and  criteria  for 
selection  of  individual  securities  for 
inclusion  in.  or  removal  from,  the  index, 
how  often  the  index  is  regularly 
reviewed,  and  any  procedures  for 
changes  in  the  index  between  regularly 
scheduled  reviews; 

(iv)  Method  of  calculation  of  the  case- 
settlement  price  and  the  timing  of  its 
public  release;. 

(v)  Average  daily  volume  of  trading, 
measured  by  share  turnover  and  dollar 
value,  in  each  of  the  underlying 
securities  for  a  six-month  period  of  time 
and,  separately,  the  dollar  value  of  the 
average  daily  trading  volume  of  the 
securities  comprising  the  lowest 
weighted  25%  of  the  index  for  the  past 
six  calendar  months,  calculated 
pursuant  to  Commission  Rule  41.11; 
and 

(vi)  If  applicable,  average  daily  futures 
trading  volume; 

(6)  A  statement  that  the  index  is  not 
a  narrow-based  security  index  -as 
defined  in  Section  la(25)  of  the  Act  and 
the  analysis  supporting  that  statement; 
and 

(7)  When  appligable,  a  request  to  . 
make  the  futures  contract  available  for 
trading  in  accordance  with  the  terms 
and  conditions  of,  and  through  the 
electronic  trading  devices  identified  in, 
the  Foreign  Trading  System  No-Action 
letter  that  the  foreign  board  of  trade 
received  from  Commission  staff  and  a 
certification  from  the  foreign  board  of 
trade  that  it  is  in  compliance  with  the 
terms  and  conditions  of  that  no-action 
letter. 

Issued  in  Washington,  DC  on  May  21, 
2003,  by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
|FR  Doc.  03-13414  Rled  6-4-03;  8:45  am) 
BILLING  CODE  6351-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

25  CFR  Part  170 
RIN  107&-AE34 

Distribution  of  Fiscal  Year  2003  Indian 
Reservation  Roads  Funds 

AGENCY:  Bureau  of  Indian  Affairs. 
Interior. 

ACTION:  Temporary  rule  and  request  for 
comments. 

SUMMARY:  We  are  issuing  a  temporary 
rule  requiring  that  we  distribute  75 
percent  of  available  fiscal  year  2003 


Indian  Reservation  Roads  (IRR)  Program 
funds  to  projects  on  or  near  Indian 
reservations  using  the  relative  need 
formula.  As  we  did  in  fiscal  years  2000, 
2001  and  2002,  we  are  using  the  Federal 
Highway  Administration  (FHWA)  Price 
Trends  report  for  information  to 
calculate  the  relative  need  formula,  with 
appropriate  modifications  to  address 
non-reporting  states.  We  will  distribute 
the  balance  of  the  remaining  25  percent 
of  fiscal  year  2003  IRR  Program  funds 
according  to  the  relative  need  formula. 
DATES:  This  temporary  rule  is  effective 
June  5,  2003.  through  September  30, 
2003.  We  will  accept  comments  on  this 
temporary  rule  until  July  7.  2003. 
ADDRESSES:  You  may  send  comments  on 
the  formula  for  distribution  of  the  Fiscal 
Year  2003  IRR  Program  funds  to:  LeRoy 
Gishr,  Chief.  Division  of  Transportation. 
Office  of  Trust  Responsibilities,  Bureau 
of  Indian  Affairs,  1849  C  Street,  NW.. 
MS-4058-MIB,  Washington.  DC  20240. 
Mr.  Gishi  may  also  be  reached  at  (202) 
208-4359. 

FOR  FURTHER  INFORMATION  CONTACT: 
LeRoy  Gishi,  Chief,  Division  of 
Transportation,  Office  of  Trust 
Responsibilities,  Bureau  of  Indian 
Affairs,  1849  C  Street.  NW..  MS-t058- 
MIB.  Washington,  DC  20240.  Mr.  Gishi 
may  also  be  reached  at  202-208-4359 
(phone),  or  202-208-4696  (fax). 
SUPPLEMENTARY  INFORMATION: 

Background 

Where  Can  I  Find  General  Background 
Information  on  the  Indian  Reservation 
Roads  Program,  the  Relative  Need 
Formula,  the  FHWA  Price  Trends 
Report,  and  the  Transportation  Equity 
Act  for  the  21st  Century  (TEA-21) 

■  Negotiated  Rulemaking  Process? 

The  background  information  on  the 

IRR  Program,  the  relative  need  formula, 

the  FHWA  Price  Trends  Report,  and  the 

TEA-21  Negotiated  Rulemaking  process 

is  det£iiled  in  the  Federal  Register 

Notice  dated  February  15,  2000  (65  FR 

■  7431). 

What  Was  the  Basis  for  Distribution  of 
Fiscal  Years  2000,  2001  and  2002  IRR 
Program  Funds? 

For  fiscal  year  2000  IRR  Program 
funds,  the  Secretary  published  a 
temporary  and  final  distributing  one- 
half  of  the  funds  in  February  2000  and 
the  second  half  of  the  funds  in  June 
2000.  For  fiscal  years  2001  and  2002  IRR 
Program  funds,  the  Secretar}'  published 
a  temporary  distributing  75  percent  of 
the  funds  in  January  2001  and  January 
2002  and  the  remaining  25  percent  of 
the  funds  in  March  2001  and  July  2002. 
These  distributions  followed  the  TEA- 
21  Negotiated  Rulemaking  Committee's 
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recommendation  to  distribute  fiscal 
years  2000,  2001  and  2002  IRR  Program 
funds  under  the  relative  need  formula 
used  in  1999,  while  continuing  to 
develop  a  proposed  formula  to  publish 
for  comment  as  part  of  the  25  CFR  1 70 
Notice  of  Proposed  Rulemaking.  In 
addition,  in  each  of  these  years  we 
modified  the  Federal  Highway 
Administration  Price  Trends  Report 
indices  to  account  for  non-reporting 
states. 

What  Is.  the  Basis  for  Distribution  of 
Fiscal  Year  2003  IRR  Program  Funds? 

The  Transportation  Equity  Act  for  the 
21st  Century  (TEA-21)  provides  that  the 
Secretary  develop  rules  and  a  hinding 
formula  for  fiscal  year  2000  and 
subsequent  fiscal  years  to  implement 
the  Indian  Reservation  Roads  Program 
section  of  the  Act.  The  Negotiated 
Rulemaking  Committee  created  under 
section  1115  of  TEA-21  and  comprised 
of  representatives  of  tribal  governments 
and  the  Federal  Government  has  been 
-diligently  working  to  develop  a  funding 
formula  that  addresses  the 
Congressionally  identified  criteria. 
Committee  and  tribal  recommendations, 
and  is  consistent  with  overall  Federal 
Indian  Policy. 


The  Committee  proposed  a  permanent 
funding  formula  that  was  published  on 
August  7,  2002  (67  FR  51328)  in  the   . 
Federal  Register  for  public  comment. 
The  Secretary  is  completing  the  review 
of  comments  and  drafting  a  Bnal  rule  at 
this  time.  In  the  meantime,  there  are 
about  1300  ongoing  road  and  bridge 
construction  projects  on  or  near  Indian 
reservations  which  need  fiscal  year  2003 
funding  to  continue  or  complete  work. 
Partially  constructed  road  and  bridge 
projects  could  pose  safety  threats.  Other 
road  and  bridge  projects  need  to  be 
planned  or  initiated  in  this  fiscal  year. 
This  rule  is  published  as  a  temporary 
rule  only  for  interim  funding  for  fiscal 
year  2003  and  sets  no  precedent  for  the 
final  rule  to  be  published  as  required  by 
section  1115  of  TEA-21.  We  expect  to 
publish  the  final  rule  and  funding 
formula  before  the  beginning  of  fiscal 
year  2004.  The  interim  formula  for  the 
current  flscal  year  will  provide  tribes 
with  the  critical  resources  to  develop 
inventory  data,  long-range 
transportation  plans,  transportation 
improvement  programs  and  other 
information  necessary  to  distribute 
funds  under  a  new  funding  formula  to 
be  put  in  place  for  fiscal  year  2004.  The 
Secretary  is  basing  this  distribution  on 


similar  methodologies  used  in  fiscal 
year  2000,  2001  and  2002. 

How  Will  the  Secretary  Distribute  Fiscal 
Year  2003  IRR  Program  Funds? 

Upon  publication  of  this  rule,  the 
Secretary  will  distribute  75  percent  of 
fiscal  year  2003  IRR  Program  funds 
based  on  the  current  relative  need 
formula  used  in  fiscal  years  2000,  2001 
and  2002,  and  the  indices  from  the 
FHWA  Price  Trends  Report  with 
appropriate  modifications  for  non- 
reporting  states  in  the  relative  need 
formula  distribution  process.  We  will 
distribute  fiscal  year  2003  IRR  Program 
funds  to  the  twelve  BIA  regions  using 
this  distribution  process.  We  are 
requesting  comments  on  the'  use  of  the 
current  relative  need  formula  for 
distribution  of  the  remaining  25  percent 
of  fiscal  year  2003  IRR  Program  funds. 

What  Formula  Components  Are  We 
Using  for  Distribution  of  Fiscal  Year 
2003  IRR  Program  Funds  and  How  Are 
They  Related? 

The  following  diagram  shows  the 
relationship  between  components  for  ^ 
fiscal  year  2003  IRR  Program  funds 
distribution: 


Authorization 
$275  Million 


Takedowns 

(Admin,  Reserved,  Etc.) 
~$50Millior 


2  %  Tribal  Transportation 
Planning 


T 


Distribute  as  2%  of 

each  Tribe's 

Allocation 


1 


Construction  Funding 


Distribute  by  Relative  Need 

Formula  50%  Cost,  30% 

VMT,  20%  Population 
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What  Data  Are  We  Using  for  the  Interim 
Distribution  Funding  Formula? 

We  are  using  the  most  current  road 
inventory  data  (June  2002)  maintained 
by  the  Bureau  of  Indian  Affairs. 

Are  There  Any  Differences  in  the 
Distribution  of  Fiscal  Year  2003  IRR 
Program  Funds  as  Compared  to  the 
Distributions  of  Fiscal  Years  2000,  2001 
and  2002  IRR  Program  Funds? 

The  distribution  of  fiscal  year  2003 
IRR  Program  funds  is  based  on  the 
current  relative  need  formula  and  the 
FHWA  Price  Trends  Report  indices  that 
were  used  for  the  adjusted  fiscal  years 
2000,  2001  and  2002  distribution.  In 
February  2000  the  Secretary  partially 
distributed  fiscal  year  2000  IRR  Program 
funds  using  the  relative  need  formula. 
In  June  2000  the  Secretary  distributed 
the  remaining  funds  under  the  relative 
need  formula  by  modifying  the  FHWA 
price  trend  report  indices  for  two 
nonreporting  states,  Washington  and 
Alaska,  that  impact  tribes  in  those 
^norueporting  states.  In  January  2001  the 
Secretary  partially  distributed  fiscal 
year  2001  IRR  Program  funds  using  the 
relative  need  formula.  In  June  2001  the 
Secretary  distributed  the  remaining 
funds  under  the  relative  need  formula 
by  modifying  the  FHWA  price  trend 
report  indices  for  non-reporting  states. 
In  January  2002  the  Secretary  partially 
distributed  fiscal  year  2002  IRR  Program 
funds  using  the  relative  need  formula. 
In  July  2002  the  Secretary  distributed 
the  remaining  funds  under  the  relative 
need  formula  by  modifying  the  FHWA 
price  trend  report  indices  for  non- 
reporting  states.  We  are  using  the  same 
modification  process  for  non-reporting 
states  for  distribution  of  fiscal  year  2003 
IRR  Program  funds.  For  fiscal  years  2001 
and  2002  we  distributed  funds  in  the 
same  manner  as  in  fiscal  year  2000, 
except  that  we  reserved  up  to" $19. 5 3 
million  for  administrative  capacity 
building  for  federally  recognized  tribes. 
We  are  distributing  fiscal  year  2003 
funds  in  the  same  way  as  fiscal  year 
.2000  IRR  Program  funds. 

Why  Does  This  Temporary  Rule  Not 
Allow  for  Notice  and  Comment  on  the 
First  Partial  Distribution  of  Fiscal  Year 
2002  IRR  Program  Funds,  and  Why  Is  It 
Effective  Immediately? 

Under  5  U.S.C.  553(b)(3)(B),  notice 
and  public  procedure  on  the  first  partial 
distribution  under  this  rule  are 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest.  In 
addition,  we  have  good  cause  for 
making  this  temporary  rule  for 
distribution  of  75  percent  of  fiscal  year 


2003  IRR  Program  funds  effective 
immediately  under  5  U.S.C.  553(d)(3). 
Notice  and  public  procedure  would 
be  impracticable  because  of  the  urgent 
need  to  distribute  75  percent  of  fiscal 
year  2003  IRR  Program  funds. 
Approximately  1300  road  and  bridge 
construction  projects  are  at  various 
phases  that  require  additional  funds  this 
fiscal  year  to  continue  or  complete 
work,  including  220  deficient  bridges 
and  the  construction  of  approximately 
7300  miles  of  roads.  Fiscal  year  2003 
IRR  Program  funds  will  be  used  to 
design,  plan,  and  construct 
improvements  (and,  in  some  cases,  to 
reconstruct  bridges).  Without  this 
immediate  partial  distribution  of  fiscal 
year  2003  IRR  Program  funds,  tribal  and 
BIA  IRR  projects  will  be  forced  to  cease 
activity,  placing  projects  and  jobs  in 
jeopardy.  Waiting  for  notice  and 
comment  on  this  temporary  rule  would 
be  contrary  to  the  public  interest.  In 
some  of  the  BIA  regions,  approximately 
80  percent  of  the  roads  in  the  IRR  - 
system  (and  the  majority  of  the  bridges) 
are  designated  school  bus  routes.  Roads 
are  essential  access  to  schools,  jobs,  and 
medical  services.  Many  of  the  priority 
tribal  roads  are  also  emergency 
evacuation  routes  and  represent  the 
only  access  to  tribal  lands. 
Approximately  40  percent  of  the  road 
miles  in  Indian  countrj'  are  unimproved 
roads.  Deficient  bridges  and  roads  cue 
health  and  saflty  hazards.  Partially 
constructed  road  and  bridge  projects 
and  deficient  bridges  and  roads 
jeopardize  the  health  and  safety  of  the 
traveling  public.  Further,  over  600 
projects  currently  in  progress  are 
directly  associated  with  environmental 
protection  and  preservation  of  historic 
and  cultural  properties.  This  temporary 
rule  is  going  into  effect  immediately 
because  of  the  urgent  need  for  partially 
distributing  fiscal  year  2003  IRR 
Program  funds  to  continue  these 
construction  projects.  Distribution  of  the 
remaining  25  percent  of  fiscal  year  2003 
IRR  Program  hmds  will  be  distributed 
under  the  same  relative  need  formula  as 
the  first  75  percent  of  the  funds  after  we 
review  and  consider  comments. 

Clarity  of  This  Temporary  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  yoiu' 
comments  on  how  to  make  this 
temporary  rule  easier  to  understand, 
including  answers  to  questions  such  as 
the  following:  (1)  Are  the  requirements 
in  the  temporary  rule  clearly  stated?  (2) 
Does  the  temporary  rule  contain 
technical  language  or  jargon  that 
interferes  widi  its  clarfty?  (3)  Does  the 
format  of  the  temporary  rule  (grouping 


and  order  of  sections,  paragraphing, 
etc.)  aid  or  reduce  its  clarity?  (4)  Is  the 
description  of  the  temporar\'  rule  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
the  preamble  helpful  in  understanding 
the  temporary'  rule?  What  else  could  we 
do  to  make  the  temporary  rule  easier  to 
understand? 

Regulatory  Planning  and  Review 
(Executive  Order  12866) 

Under  the  criteria  in  Executive  Order 
12866,  this  temporary  rule  is  a 
significant  regulator^'  action  requiring 
review  by  the  Office  of  Management  and 
Budget  because  it  will  have  an  annual 
effect  of  more  than  $100  million  on  the 
economy.  The  total  amount  available  for 
distribution  of  fiscal  year  2003  IRR 
Program  funds  is  approximately  $196 
million  and  we  are  distributing 
approximately  $147  million  under  this 
temporary  rule.  Congress  has  already 
appropriated  these  funds  and  FHWA 
has  already  allocated  them  to  BIA.  The 
cost  to  the  government  of  distributing 
the  IRR  Program  funds,  especially  under 
the  relative  need  formula  with  which 
the  tribal  governments  and  tribal 
organizations  and  the  BIA  are  already 
familiar,  is  negligible.  The  distribution 
of  fiscal  year  2003  IRR  Program  funds 
does  not  require  tribal  governments  and 
tribal  organizations  to  expend  any  of 
their  own  funds.  This  temporary  rule  is 
consistent  vvith  the  policies  and 
practices  that  currently  guide  our 
distribution  of  IRR  Program  funds.  This 
temporary  rule  continues  to  adopt  the 
relative  need  formula  that  we  have  used 
since  1993,  adjusting  the  FHWA  Price 
Trends  Report  indices  for  states  that  do 
fiot  have  current  data  reports. 

This  temporary,  rule  will  not  create  a 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  Federal  agency.  The 
FHWA  has  transferred  the  IRR  Program 
funds  to  us  and  fully  expects  the  BIA  to 
distribute  the  funds  according  to  a 
funding  formula  approved  by  the 
Secretary.  This  temporary  rule  does  not 
alter  the  budgetary  effects  on  any  tribes 
from  any  previous  or  any  future 
distribution  of  IRR  Program  funds  and 
does  not  alter  entitlement,  grants,  user 
fees,  or  loan  programs  or  the  rights  or 
obligations  of  their  recipients.  This 
temporary'  rule  does  not  raise  novel 
legal  or  poMcy  issues.  It  is  based  on  the 
relative  need  formula  in  use  since  1993. 
We  are  changing  determination  of 
relative  need  only  by  appropriately  . 
modifying  the  FHWA  Price  Trend 
Report  indices  for  states  that  did  not 
report  data  for  the  FHWA  Price  Trends 
Report,  just  as  we  did  for  the 
distribution  of  fiscal  year  2002  IRR 
Program  funds. 
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Approximately  1300  road  and  bridge 
construction  projects  are  at  various 
phases  that  depend  on  this  fiscal  year's 
IRR  Program  funds.  Leaving  these 
ongoing  projects  unfunded  will  create 
undue  hardship  on  tribes  and  tribal 
members.  Lack  of  funding  would  also 
pose  safety  threats  by  leaving  partially 
constructed  road  and  bridge  projects  to 
jeopardize  the  health  and  safety  of  the 
traveling  public.  Thus,  the  benefits  of 
this  rule  far  outweigh  the  costs.  This 
rule  is  consistent  with  the  policies  and 
practices  that  currently  guide  our 
distribution  of  IRR  Program  funds.  This 
rule  continues  to  adopt  the  relative  need 
formula  that  we  have  used  since  1993. 

Regulatory  Flexibility  Act 

A  Regulatory  Flexibility  analysis 
under  the  Regulatory  Flexibility  Act  {5 
U.S.C.  601  et  seq.  is  not  required  for  this 
temporary  rule  because  it  applies  only 
to  tribal  governments,  which  are  not 
covered  by  the  Act. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  rule  is  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
because  it  has  an  annual  effect  on  the 
economy  of  $100  million  or  more.  We 
are  distributing  approximately  $147 
million  under  this  temporary  rule. 
Congress  has  already  appropriated  these 
funds  and  FHWA  has  already  allocated 
them  to  BIA.  The  cost  to  the  government 
of  distributing  the  IRR  Program  funds, 
especially  under  the  relative  need 
formula  with  which  tribal  governments, 
tribal  organizations,  and  the  BIA  are 
already  familiar,  is  negligible.  The 
distribution  of  the  IRR  program  funds 
does  not  require  tribal  governments  and 
tribal  organizations  to  expend  any  of 
their  own  funds. 

This  rule  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions.  Actions 
under  this  rule  will  distribute  Federal 
funds  to  Indian  tribal  governments  and 
tribal  organizations  for  transportation 
planning,  road  and  bridge  construction, 
and  road  improvements. 

This  rule  does  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  In  fact,  actions  under 
this  rule  will  provide  a  beneficial  effect 
on  employment  through  funding  for 
construction  jobs. 


Unfunded  Mandates  Reform  Act 

Under  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1531  etseq.),  this 
temporary  rule  will  not  significantly  or 
uniquely  affect  small  governments,  or 
the  private  sector.  A  Small  Government 
Agency  Plan  is  not  required.  This 
temporary  rule  will  not  produce  a 
federal  mandate  that  may  result  in  an 
expenditure  by  State,  local,  or  tribal 
governments  of  $100  million  or  greater 
in  any  year.  The  effect  of  this  temporary 
rule  is  to  immediately  provide  75 
percent  of  fiscal  year  2003  IRR  Program 
funds  to  tribal  governments  for  ongoing 
IRR  activities  and  construction  projects. 

Takings  (Executive  Order  12630) 

With  respect  to  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications  since  it  involves  no 
transfer  of  title  to  any  property.  A 
takings  implication  assessment  is  not 
required. 

Federalism  (Executive  Order  13132) 

With  respect  to  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
This  temporary  rule  should  not  affect 
the  relationship  between  State  and 
Federal  governments  because  this  rule 
concerns  administration  of  a  fund 
dedicated  to  IRR  projects  on  or  near 
Indian  reservations  that  has  no  effect  on 
Federal  funding  of  state  rfods. 
Therefore,  the  rule  has  no  Federalism 
effects  within  the  meaning  of  Executive 
Order  13132. 

Qvil  Justice  Reform  (Executive  Order 
12988) 

This  rule  does  not  luiduly  burden  the 
judicial  system  and  meets  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  Executive  Order  12988.  This  rule 
contains  no  drafting  errors  or  ambiguity 
and  is  clearly  written  to  minimize 
litigation,  provide  clear  standards, 
simplify  procedures,  and  reduce 
burden.  This  rule  does  not  preempt  any 
statute.  We  are  still  pursuing  the  TEA- 
21  mandated  negotiated  rulemaking 
process  to  set  up  a  permanent  funding 
formula  distributing  IRR  Program  funds. 
The  rule  is  not  retroactive  with  respect 
to  any  funding  from  any  previous  fiscal 
year  (or  prospective  to  funding  from  any 
futiue  fiscal  year),  but  applies  only  to  75 
percent  of  fiscal  year  2003  IRR  Program 
funding. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  rule  does  not 
impose  record  keeping  or  information 
collection  requirements  or  the  collection 
of  information  from  offerors, 


contractors,  or  members  of  the  public 
that  require  the  approval  of  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  501  ^t  seq.  We  already  have  all 
of  the  necessary  information  to 
implement  this  rule. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  preparation  of  an 
enviroiunental  assessment  or  an 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
of  1969,  42  U.S.C.  4321  et  seq.,  because 
its  enviroiunental  effects  are  too  broad, 
speculative,  or  conjectural  to  lend 
themselves  to  meaningful  analysis  and 
the  road  projects  funded  as  a  result  of 
this  rule  will  be  subject  later  to  the 
National  Environmental  Policy  Act 
process,  either  collectively  or  case-by- 
case.  Further,  no  extraordinary 
circumstances  exist  to  require 
preparation  of  an  environmental 
assessment  or  environmental  impact 
statement. 

Consultation  and  Coordination  With 
Indian  Tribal  Governments 

Under  Executive  Order  13175, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR  218). 
consultation  with  representatives  of 
Indian  tribal  governments  who  serve  on 
the  Transportation  Equity  Act  for  the 
21st  Century  (TEA-21)  Negotiated 
Rulemaking  Committee  has  occurred. 
Distributing  IRR  Program  funds  under 
this  interim  rule  has  tribal  implications 
in  that  transportation  planning  and 
projects  rely  on  this  funding. 
Distributing  funds  under  this  interim 
rule  does  not  impose  direct  compliance 
costs  on  Indian  tribal  governments  and 
does  not  preempt  tribal  law.  While 
TEA-21  Negotiated  Rulemaking 
Committee  tribal  representatives  agree 
that  we  use  the  funding  method  for 
distributing  IRR  Program  funds  we  have 
used  since  1993,  as  they  have  agreed  for 
fiscal  years  2000,  2001.  and  2002,  there 
is  disagreement  among  tribal 
representatives  about  reserving  funds 
(approximately  $20  million)  to 
distribute  $35,000>to  each  Federally- 
recognized  tribe  for  administrative 
capacity  building  for  fiscal  year  2003. 
We  reserved  administrative  capacity 
building  funds  in  fiscal  years  2001  and 
2002  and  distributed  $35,000  to  each 
Federally-recognized  tribe  in  each  year. 
For  fiscal  year  2003,  however,  since 
there  is  no  consensus  to  provide 
administrative  capacity  building  funds, 
the  method  of  formula  distribution  of  all 
available  funds  will  reflect  the  same 
distribution  as  in  FY2000.  FY2001  and 
FY2002. 
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List  of  Subjects  in  25  CFR  Part  170 

Highways  and  Roads,  Indians-lands. 

■  For  the  reasons  set  out  in  the  preamble, 
we  are  amending  Part  170  in  Chapter  I 
of  Title  25  of  the  Code  of  Federal  Regula 
tions  as  follows. 

PART  170— ROADS  OF  THE  BUREAU 
OF  INDIAN  AFFAIRS 

■  1.  The  authority  citation  for  part  170 
continues  to  read  as  follows: 

Authority:  36  Slat.  861;  78  Stat.  241.  25.3, 
2.57;  45  Stat.  7.50  (25  U.S.C,  47;  42  U.S.C. 
2000e(b),  2000e-2(i);  23  U.S.C.  101(a),  202, 
204),  unless  otherwise  noted. 

■  2.  Effective  June  5,  2003,  through  Sep- 
tember 30,  2003.  revise  §  170.4b  to  read 
as  follows: 

§  1 70.4b    What  formula  will  BIA  use  to 
distribute  75  percent  of  fiscal  year  2003 
Indian  Reservation  Roads  funds? 

On  June  5,  2003,  we  will  distribute  75 
percent  of  fiscal  year  2003  IRR  Program 
funds  authorized  under  section  1115  of 
the  Transportation  Equity  Act  for  the 
21st  Century,  Pub.  L.  105-178,  112  Stat. 
154.  We  will  distribute  the  funds  to 
Indian  Reservation  Roads  projects  on  or 
near  Indian  reservations  using  the 
relative  need  formula  established  and 
approved  in  January  1993.  We  are 
modifying  the  formula  to  account  for 
non-reporting  States  by  inserting  the 
latest  data  reported  for  those  States  for 
use  in  the  relative  need  formula  process. 

Dated:  May  26.  2003. 
Aurene  M.  Martin, 
Assistant  Secretary-Indian  Affairs. 
fFR  Doc.  03-14184  Filed  6-4-03;  8:45  am) 

BILUNG  CODE  4310-LV-P 


DEPARTMENT  OF  JUSTICE 

28  CFR  Part  5 

[AG  Order  No.  2674-2003] 

RIN1105-AA45 

Foreign  Agents  Registration  Act 

AGENCY:  Department  of  Justice. 
ACTION:  Pinal  rule. 

SUMMARY:  The  Department  of  Justice  is 
amending  its  existing  regulations 
implementing  the  Foreign  Agents 
Registration  Act  of  1938,  as  amended. 
The  rule  establishes  new  regulations 
needed  as  a  result  of  the  passage  of  the 
Lobbying  Disclosure  Act  of  1995  (LDA) 
and  the  Lobbying  Disclosure  Technical 
Amendments  Act  of  1998  (LDTAA), 
both  of  which  amended  the  Foreign 
Agents  Registration  Act,  and  makes 
technical  amendments  to  existing 
regulations. 


DATES:  July  7,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Heather  H.  Hunt,  Attorney,  Registration 
Unit,  Counterespionage  Section. 
Criminal  Division,  United  States 
Depjirtment  of  Justice,  1400  New  York 
Avenue,  NW..  Washington,  DC  20530, 
telephone  (202)  514-1216,  facsimile 
(202)  514-2836.  These  are  not  toll-free 
numbers. 

SUPPLEMENTARY  INF0RI|;ATI0N: 

Why  Is  the  Department  Changing  the 
Foreign  Agents  Registration  Act 
Regulations? 

Under  the  Foreign  Agents  Registration 
Act  of  1938  (FARA  or  the  Act),  22 
U.S.C.  611-621,  agents  of  foreign 
principals  are  required  to  register  with 
the  Department  of  Justice  in  order  to 
.  make  periodic  public  disclosiure  of  their 
.relationship  with  the  foreign  principal, 
activities  on  behalf  of  the  foreign 
principal,  and  receipts  and 
disbursements  in  support  of  these 
activities.  In  the  Lobbying  Disclosure 
Act  of  1995.  Pub.  L.  104-65,  2  U.S.C. 
1601-1613  (LDA),  and  the  Lobbying 
Disclosure  Technical  Amendments  Act 
of  1998.  Pub.  L.  105-166  (LDTAA), 
Congress  amended  FARA  in  several 
respects.  First,  Congress  generally 
narrowed  the  scope  of  FARA  to  agents 
of  foreign  governments  and  foreign 
political  parties.  Under  new  section  3(h) 
of  FARA,  22  U.S.C.  613(h),  agents  of 
foreign  principals  other  than  foreign 
^govemments  or  foreign  political  parties 
need  not  register  under  FARA  if  such 
agents  engage  in  lobbying  activities  and 
register  under  the  LDA.  Second, 
Congress  repealed  section  1  (q)  of  the 
Act,  22  U.S.C.  611(q),  which  had 
provided  a  safe  harbor  specifying 
circumstances  in  which  agents  of 
multinational  corporations  would  be 
exempt  from  registration  under  section 
3(d)(2)  of  the  Act,  22  U.S.C.  613(d)(2). 
When  Congress  authorized  registration 
under  the  LDA  rather  than  FARA  for 
lobbying  activities  on  behalf  of  foreign 
principals  other  than  foreign 
governments  and  foreign  political 
parties,  section  l(q)  became  largely 
unnecessary. 

In  addition,  in  the  LDA,  Congress 
clarified  the  applicability  of  an 
exemption  in  section  3(g),  22  U.S.C. 
613(g),  for  legal  representation  of  a 
foreign  principal  in  certain  proceedings. 
Finally,  Congress  substituted  the  term 
"informational  materials"  for  the  term 
"political  propaganda"  throughout 
FARA,  except  in  section  4(e).  22  U.S.C. 
614(e),  which  concerns  the 
dissemination  of  materials  on  behalf  of 
the  foreign  principal,  and  in  section  11, 
22  U.S.C.  621,  which  concerns  the  filing 


of  a  semi-annual  report  with  Congress. 
These  amendments  require  changes  in 
the  FARA  regulations. 

Did  the  Department  Solicit  Public 
Comments? 

On  July  9,  1999,  a  proposed  rule  was 
published  in  the  Federal  Register  (64 
FR  37065).  Interested  persons  were 
afforded  the  opportunity  to  participate 
in  the  regulatory  process.  The  comment 
period  ended  on  September  7.  1999.  No 
written  comments  were  received  on  the 
proposed  rule.  Notwithstanding  the  fact 
that  comments  were  not  received,  the 
Department  made  minor  clarifj'ing 
adjustments  to  the  proposed  rule  under 
28  CFR  5.304  and  5.307  to  more  clearly 
construe  the  section  3(d)(2)  and  3(h) 
exemptions. 

How  Does  This  Final  Rule  Change  the 
Current  Regulations? 

The  amendments  to  FARA  required 
changes  implementing,  among  others, 
sections  3(d)(2),  3(g),  3(h)  and  4  of 
FARA.  First,  this  rule  clarifies  the  reach 
of  section  3(d)(2)  in  light  of  the  repeal 
of  section  l(q)  of  FARA.  Section  3(d)(2) 
of  the  Act  exempts  from  registration 
under  FARA  activities  of  a  political 
nature  "not  serving  predominantly  a 
foreign  interest."  Under  the  rule, 
political  activities  of  an  agent  on  behalf 
of  a  foreign  corporation,  even  if  the 
foreign  corporation  is  owned  in  whole 
or  in  part  by  a  foreign  government, 
where  the  political  activities  further  the 
bona  fide  commercial,  industrial,  or 
financial  operations  of  the  foreign 
corporation,  are  not  directed  by  a 
foreign  government  or  foreign  political 
party,  and  do  not  directly  promote  the 
public  or  political  interests  of  a  fore'ign 
government  or  foreign  political  party,  do 
not  require  registration  under  FARA 
.  because  such  activities  do  not  "ser\'e 
predominantly  a  foreign  interest"  for 
purposes  of  3(d)(2).  Even  after  the 
deletion  of  section  l(q),  any  person.    . 
including  a  foreign  or  domestic 
corporation,  who  engages  in  political 
activities,  not  in  furtherance  of  the  bona 
fide  commercial,  industrial,  or  financial, 
operations  of  a  foreign  corporation,  but, 
on  behalf  of  a  foreign  government  or 
foreign  political  party,  is  required  to 
register  under  FARA,  as  these  activities 
will  "serve  predominantly  a  foreign 
interest"  ahd  thus  not  be  exempt  under 
section  3(d)(2). 

Second,  the  rule  clarifies  the 
circumstances  in  which  agents  of 
foreign  principals,  other  than  foreign 
governments  or  foreign  political  parties, 
can  claim  the  new  exemption  provided 
in  section  3(h).  and  it  clarifies^the  reach 
of  the  revised  "attorneys'  exemption"  in 
section  3(g).  In  addition,  the  rule  strikes 


33630  Federal  Register /Vol.  68,  No.  108 /Thursday.  June  5.  2003/ Rules  and  Regulations 


the  term  '"political  propaganda" 
wherever  it  appears  in  the  regulations 
and  substitutes  the  LDA  term, 
"informational  materials."  Finally,  the 
rule  makes  certain  technical 
amendments  to  the  existing  regulations 
to  delete  references  to  other  repealed 
sections  of  the  Act  and  to  enable  the 
Registration  Unit  to  administer  the 
statute  more  effectively  by  allowing  for 
electronic  filing  in  the  future. 

Certifications  and  Determinations 

Regulatory  Flexibility  Act 

The  Attorney  General,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  has  reviewed  this  rule 
and  by  approving  it  certifies  that  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  rule  primarily  affects  those 
persons  required  to  register  pursuant  to 
FARA.  currently  approximately  500 
primary  registrants  and  2,500  individual 
short  form  registrants.  The  rule  merely 
conforms  Department  regulations  to 
changes  made  by  the  LDA  and  the 
LDTAA.  These  acts  reduced  the  number 
'of  people  who  had  to  file  reports  with 
the  Department. 

Executive  Order  12866 

This  rule  has  been  drafted  and 
reviewed  in  at:cordance  with  Executive 
Order  12866.  section  1(b),  Principles  of 
Regulation.  The  Department  of  Justice 
has  determined  that  it  does  not 
constitute  'significant  regulatory 
action"  under  section  3(f)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  and  accordingly  it  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

Small  Business  Reguhtoiy  Enforcement 
Fairness  Act  of  1996 

The  Department  of  Justice  certifies 
that  this  rule  is  not  a  major  rule  as 
defined  by  section  251  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  5  U.S.C.  804.  The 
rule  will  not  result  in  an  annual  effect 
on  the  economy  of  $100  million  or 
more:  a  major  increase  in  costs  or  prices; 
or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States-based  companies  to 
compote  with  foreign-based  companies 
in  domestic  and  export  markets. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 


deemed  necessar>'  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Executive  Order  13132 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  13132, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12988 

This  regulation  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  1 2988. 

Plain  Language 

We  try  to  write  clearly.  If  you  can 
suggest  how  to  improve  the  clarity  of 
these  regulations,  contact  Heather  H. 
Hunt.  Attorney,  Registration  Unit, 
Counterespionage  Section,  Criminal 
Division,  United  States  Department  of 
Justice,  telephone  (202)  514-1216.   .  , 

List  of  Subiects  in  28  CFR  Part  5 

Aliens,  Foreign  relations.  Reporting 
and  recordkeeping  requirements. 
Security  measures. 

■  Accordingly,  the  Department  of  Justice 
amends  Part  5  of  title  28  of  the  Code  of 
Federal  Regulations,  chapter  1.  as  fol- 
lows: 

PART  5— ADMINISTRATION  AND 
ENFORCEMENT  OF  FOREIGN  AGENTS 
REGISTRATION  ACT  OF  1938,  AS 
AMENDED 

■  1.  The  authority  citation  for  Part  5  con- 
tinues to  read  as  follows: 

Authority:  28  U.S.C.  509,  510:  Section  1. 
56  Slat.  248,  257  (22  U.S.C.  620):  title  I,  Pub. 
L.  102-395.  106  Slat.  1828,  1831  (22  U.S.C. 
612  note). 

§5.5    [Amended] 

■  2.  a.  Amend  §  5.5  in  paragraph  (d)(10) 
by  adding  the  words  "informational 
materials,"  following  "reports,". 

■  b.  Amend  §  5.5  in  paragraph  (d){ll)  by 
adding  the  words  ''informational  mate- 
rials," following  "reports,".  .    ' 

§5.100    [Amended] 

■  3.  a.  Amend  §  5.100  in  paragraph  (c)  by 
removing  "l(q),". 

■  b.  Amend  §  5.100  in  paragraph  (d)  by 
removing  "l(q),". 

§5.200    [Amended] 

■  4.  Amend  §  5.200  in  paragraph  (b)  by 
removing  the  words  "Form  OBI3-63" 


and  adding,  in  their  place,  the  words  "a 
form  provided  by  the  Registration  Unit". 

§5.201    [Amended] 

■  5.  a.  Amend  §  5.201  in  paragraph  {a)(l) 
by  removing  the  words  "Form  OBD-67" 
and  adding,  in  their  place,  the  words  "a 
form  provided  by  the  Registration  Unit". 

■  b.  Amend  §  5.201  in  paragraph  (a)(2) 
by  removing  the  words  "Form  OBD-65" 
and  adding,  in  their  place,  the  words  "a 
form  provided  bv  the  Registration 
Unit"". 

§5.202    [Amended] 

■  6.  a.  Amend  §  5.202  in  paragraph  (b)  by 
adding  the  word  "registrable"  before  the 
word  "activity". 

■  b.  Amend  §  5.202  in  paragraph  (e)  by 
removing  the  words  "Form  OBD-66" 
and  adding,  in  their  place,  the  words  "a 
form  provided  by  the  Registration  Unit". 

§5.203    [Amended] 

■  7.  Amend  §  5.203  in  paragraph  (a)  by 
removing  the  words  "Form  OBD-64" 
and  adding,  in  their  place,  the  words  "a 
form  provided  by  the  Registration  Unit". 

§5.204    [Amended] 

■  8.  Amend  §  5.204  in  paragraph  (a)  by 
removing  the  words  "Form  OBD-68" 
and  adding,  in  their  place,  the  words  "a 
form  provided  by  the  Registration  Unit". 

§5.205    [Amended] 

■  9.  Amend  §  5.205  in  paragraph  (a)  by 
removing  the  words  "OBD-64"  and 
adding,  in  their  place,  the  words  "the 
supplemental  statement  form". 

§5.206    [Amended] 

■  10.  Amend  §  5.206  in  paragraph  (b)  by 
adding  the  words  ",  or  if  it  is  filed  in  em 
electronic  format  acceptable  to  the  Reg- 
istration Unit"  following  the  word  "ink". 

■  11.  Revise  paragraph  (c)  of  §  5.304  to 
read  as  follows: 

§  5.304  Exemptions  under  section  3(d)  and 
(e)  of  the  Act. 

***** 

(c)  For  the  purpose  of  section  3(d)(2) 
of  the  Act,  a  person  engaged  in  political 
activities  on  behalf  of  a  foreign 
corporation,  even  if  owned  in  whole  or 
in  part  by  a  foreign  government,  will  not 
be  serving  predominantly  a  foreign 
interest  where  the  political  activities  are 
directly  in  furtherance  of  the  bona  fide 
commercial,  industrial,  or  financial 
operations  of  the  foreign  corporation,  so 
long  as  the  political  activities  are  not 
directed  by  a  foreign  government  or 
foreign  political  party  and  the  political 
activities  do  not  directly  promote  the 
public  or  political  interests  of  a  foreign 
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government  or  of  a  foreign  political 
party. 

***** 

■  12.  Revise  paragraph  (a)  of  §  5.306  to 
read  as  follows: 

§  5.306    Exemption  under  section  3<g)  of 
the  Act 

***** 

(a)  Attempts  to  influence  or  persuade 
agency  personnel  or  officials  other  than 
in  the  course  of  judicial  proceedings, 
criminal  or  civil  law  enforcement 
inquiries,  investigations,  or  proceedings, 
or  agency  proceedings  required  by 
statute  or  regulation  to  be  conducted  on 
the  record,  shall  include  only  such 
attempts  to  influence  or  persuade  with 
reference  to  formulating,  adopting,  or 
changing  the  domestic  or  foreign 
policies  of  the  United  States  or  with 
reference  to  the  political  or  public 
interests,  policies,  or  relations  of  a  . 
government  of  a  foreign  country  or  a 
foreign  political  party;  and 


§5.3Q6    [Amended] 

■  13.  Amend  §  5.306  in  paragraph  (b)  by 
removing  the  word  "like"  and  adding,  in 
its  place,  the  word  "fall". 

■  14.  Add  §  5.307  to  read  as  follows: 

§  5.307    Exemption  under  3(h)  of  the  Act. 

For  the  purpose  of  section  3(h)  of  the 
Act,  the  burden  of  establishing  that 
registration  under  the  Lobbying 
Disclosure  Act  of  1995,  2  U.S.C.  1601  et 
seq.  (LDA),  has  been  made  shall  fall 
upon  the  person  claiming  the 
exemption.  The  Department  of  Justice 
will  accept  as  prima  facie  evidence  of 
registration  a  duly  executed  registration 
statement  filed  pursuant  to  the  LDA.  In 
no  case  where  a  foreign  government  or 
foreign  political  party  is  the  principal 
beneficiary  will  the  exemption  under 
3(h)  be  recognized. 

§  5.400    Filing  of  informational  materials. 

■  15.  a.  The  section  heading  of  §5.400  is 
revised  to  read  as  set  forth  above. 

■  b.  Amend  §  5.400  in  paragraph  (a)  by 
removing  the  words  "two  copies  of  each 
item  of  political  propaganda"  and 
adding,  in  their  place,  the  words 
"informational  materials",  and  by 
adding,  before  the  period,  the  words  "no 

.  later  than  48  hours  after  the  beginning  of 
the  transmittal  of  the  informational  mate- 
rials". 

■  c.  Amend  §  5.400  in  paragraph  (b)  by 
removing  the  words  "two  copies  of  an 
item  of  political  propaganda"  and 
adding,  in  their  place,  the  words 
"informational  materials"  and  by 
removing  the  word  "material"  and 
adding,  in  its  place,  the  word  "mate- 
rials". 


■  d.  Amend  §  5.400  in  the  first  sentence 
of  paragraph  (c)  by  removing  the  words 
"two  copies  of  a  motion  picture  con- 
taining political  propaganda"  and 
adding,  in  their  place,  the  words  "a  copy 
of  a  motion  picture". 

§5.401     [Removed] 

■  16.  Remove  §5.401. 

§5.402    Laiieling  informational  materials. 

■  17.  a.  The  section  heading  of  §  5.402  is 
revised  to  read  as  set  forth  above. 

■  b.  Amend  §  5.402  in  paragraph  (a)  by 
removing  the  words  "political  propa- 
ganda" and  adding,  in  their  place,  the 
words  "informational  materials",  by 
removing  the  words  "it  has"" and  adding, 
in  their  place,  the  words  "they  have", 
and  by  removing  the  word  "its"  and 
adding  in  its  place,  the  word  "their". 

■  c.  Amend  §  5.402  in  paragraph  (b)  by 
removing  the  words  "An  item  of  political 
propaganda  which  is"  and  adding,  in 
their  place,  the  words  "Informational 
materials  which  are",  and  by  removing 
the  word  "is"  from  the  phrase  "which  is 
in  the  form  of  prints"  and  adding,  in  its 
place,  the  word  "are",  and  by  removing 
the  word  "item"  from  the  phrase  "such 
item"  and  adding,  in  its  place,  the  word 
"materials". 

■  d.  Amend  §  5.402  in  paragraph  (c)  by 
removing  the  words  "An  item  of  political 
propaganda  which  is"  and  adding,  in 
their  place,  the  words  "Informational 
materials",  and  by  removing  the  word 
"is"  from  the  phrase  "which  is  not  in  the 
form  of  prints"  and  adding,  in  its  place, 
the  word  "are". 

■  e.  Amend  §  5.402  in  paragraph  (d)  by 
removing  the  words  "Political  propa- 
ganda as  defined  in  section  l(j)  of  the  Act 
which  is"  and  adding,  in  their  place,  the 
words  "Informational  materials  that 
are",  and  by  removing  the  word  "is" 
before  the  word  "caused"  and  adding,  in 
its  place,  the  word  "are". 

■  f.  Amend  §  5.402  in  paragraph  (e)  by 
removing  the  words  "political  propa- 
ganda as  defined  in  section  l(j)  of  the 
Act"  and  adding,  in  their  place,  the 
words  "informational  materials". 

■  g.  Amend  §  5.402  in  paragraph  (f)  by 
removing  the  words  "political  propa- 
ganda" and  adding,  in  their  place,  the 
words  "informational  materials". 

§5.500    [Amended] 

■  18.  Amend  §  5.500  in  paragraph  (a)(4) 
by  removing  the  words  "political  propa- 
ganda has"  and  adding,  in  their  place, 
the  words  "informational  materials 
have". 

§5.600    [Amended] 

■  19.  Amend  §  5.600  by  adding  the 
words  "informational  materials,"  fol- 
lowing the  words  "Registration  state- 


ments," and  by  removing  the  words 
"fi"om  10  a.m.  to  4  p.m."  and  adding,  in 
their  place,  the  words  "during  the  posted 
hours  of  operation." 

§5.601    [Amended] 

■  20.  a.  Amend  §  5.601  in  paragraph  (a)  . 
by  adding  the  words  "informational 
materials,"  following  the  word 
"thereto,". 

■  b.  Amend  §  5.601  in  paragraph  (b)  by 
adding  the  words  "informational  mate- 
rials," following  the  word  "thereto.". 

Dated:  May  28.  2003. 
John  Ashcroft, 

Attorney  General. 

[PR  Doc.  03-13947  Filed  6-4-03;  8:45  am) 

BILUNG  CODE  4410-14-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MN81-7306a;  FRL-7493-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  Minnesota 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. ' 


SUMIMARY:  The  Environmental  Protection 
Agency  is  approving  a  site-specific 
revision  to  the  Minnesota  Sulfur 
Dioxide  {SO2)  State  Implementation 
Plan  (SIP)  for  Flint  Hills  Resources,  L.P. 
(formerly  known  as  Koch  Petroleum 
Group,  L.P.).  The  Minnesota  Pollution 
Control  Agency  (MPCA)  submitted  the 
SIP  revision  request  on  March  13,  2003. 
The  request  is  approvable  because  it 
satisfies  the  requirements  of  the  Clean 
Air  Act  (Act).  The  rationale  for  the 
approval  and  other  information  are 
provided  in  this  notice. 
.  DATES:  This  direct  final  rule  will  be 
effective  August  4,  2003,  unless  EPA 
receives  adverse  comment  by  July  7. 
2003.  If  EPA  receives  adverse 
comments,  EPA  will  publish*  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  may  be 
mailed  to:  Carlton  Nash,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J).  United 
States  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. -Copies  of  the 
documents  relevant  to  this  action  are 
available  for  inspection  during  normal 
business  hours  at  the  above  address. 
(Please  telephone  Christos  Panos  at 
(312)  353-8328,  before  visiting  the 
Region  5  office.) 


33632 


Federal  Register / Vol.  68,  No.  108 /Thursday,  June  5,  2003 /Rules  and  Regulations 


FOR  FURTHER  INFORMATION  CONTACT: 
Christos  Panos,  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J). 
Air  and  Radiation  Division,  United 
States  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard,  Chicago.  Illinois  60604, 
(312) 353-8328. 

SUPPLEMENTARY  INFORMATION:  This 
supplemental  information  section  is 
organized  as  follows: 

I.  General  Information: 

1.  What  action  is  EPA  taking  today? 

2.  Why  is  EPA  taking  this  action? 

3.  What  is  the  background  for  this  action? 

II.  Review  of  Stale  Implementation  Plan 

Revision 

1.  Why  did  the  State  submit  this  SIP 
Revision? 

2.  What  did  Minnesota  submit  for  approval 
into  the  SIP? 

3.  How  does  the  SIP  reviston  show 
attainment  of  the  .SO:  standards? 

III.  Final  Rulemaking  Action 

IV.  Statutory  and  Exec;utive  Order  Reviews 

I.  General  Information 

1.  What  Action  Is  EPA  Taking  Today? 

In  this  action.  EPA  is  approving  into 
the  Minnesota  SO:  SIP  a  site-specific 
revision  for  Flint  Hills  Resources  L.P. 
(FHR),  located  in  the  Pine  Bend  Area  of 
Rosemount,  Dakota  County,  Minnesota. 
Specifically,  EPA  is  approving  and 
thereby  incorporating  Amendment  No.  6 
to  FHR's  administrative  order  (order) 
into  the  Minnesota  SO:  SIP. 

2.  Why  Is  EPA  Taking  this  Action? 

EPA  is  taking  this  action  because  the 
state's  submittal  for  FHR  is  fully 
approvablp.  The  SIP  revision  provides 
for  attainment  and  maintenance  of  the 
SO:  National  Ambient  Air  Quality 
Standards  (NAAQS)  and  satisfies  the 
applicable  SO:  requirements  of  the  Act. 
A  more  detailed  explanation  of  how  the 
state's  submittal  meets  these 
requirements  is  in  EPA's  March  20, 
2003  Technical  Support  Document 
(TSD). 

3.  What  Is  the  Background  for  this 
Action? 

EPA  redesignated  the  Pine  Bend  area 
from  a  primary  SO:  nonattainment  area 
to  attainment  of  the  SO:  NAAQS  in  a 
direct  final  notice  published  on  May  31, 
1995  (60  FR  28339). 

On  December  20.  2000,  MPCA 
submitted  a  SIP  revision  consisting  of 
Amendment  No.  4  to  FHR's  order.  EPA 
approved  Amendment  No.  4  into  the 
SO:  SIP  on  June  12,  2001  (66  FR  31545). 
On  May  2,  2001,  MPCA  submitted  a  SIP 
revision  consisting  of  Amendment  No.  5 
to  FHR's  order.  EPA  approved 
Amendment  No.  5  into  the  SO:  SIP  on 
February  21,  2002  (67  FR  7957). 
Amendment  No.  4  and  Amendment  No. 


5  were  required  to  reduce  emissions  of 
nitrogen  oxides  (NOx)  and  SO:  at  FHR. 
Koch  Petroleum  Group,  L.P.  changed 
its  corporate  name  to  Flint  Hills 
Resources,  L.P.  on  January  1,  2002. 

II.  Review  of  State  Implementation  Plan 
Revision 

1 .  Why  Did  the  State  Submit  this  SIP 
Revision? 

This  is  the  third  revision  to  the  order 
initiated  by  FHR  to  reduce  emissions  of 
NOx  and  SO:  pursuant  to  a  December 
22,  2000  consent  decree  in  United  States 
V.  Koch  Petroleum  Group,  L.P..  Civil 
Action  No.  00-2756-PAM-SRN.  The 
revised  order  contains  changes  needed 
to  reduce  emissions  as  required  by  the 
consent  decree,  changes  supporting  the 
production  of  lower-sulfur  fuels,  and 
changes  affecting  the  refinery  that  have 
occurred  since  the  Order  was  first 
issued. 

2.  What  Did  Minnesota  Submit  for 
Approval  into  the  SIP? 

The  March  13,  2003  revision 
submitted  by  MPCA  requests  that  EPA 
approve  Amendment  No.  6  to  FHR's 
order  into  the  Minnesota  SO:  SIP. 
Amendment  No.  6  will  allow  FHR  to 
modify  its  refinery  in  order  to  meet  the 
requirements  established  in  the  consent 
decree  and  to  make  other  changes,  such 
as  allowing  FHR  to  make  lower  sulfur 
gasoline  (Tier  2  gasoline)  and  lower- 
sulfur  diesel  fuels.  The  revised  order 
also  reflects  other  changes  previously 
made  at  the  refinery,  such  as  the 
removal  or  addition  of  equipment,  the 
elimination  of  fuel  oil  combustion, 
limiting  the  sulfur  content  of  diesel  fuel 
Used  at  the  refinery,  and  reducing  the 
number  of  locations  for  decoking. 

3.  How  Does  the  SIP  Revision  Show 
Attainment  of  the  SCh  Standards? 

The  MPCA  submitted  air  quality 
modeling  in  support  of  FHR's  SO:  SIP 
revision.  The  modeled  attainment 
demonstration  included  all  significant 
SO:  emission  sources  at  FHR  and 
included  emissions  from  several  nearby 
facilities.  A  background  concentration 
was  also  added  to  the  modeled  values 
for  comparison  to  the  NAAQS.  The 
modeling  demonstrates  attainment  and 
maintenance  of  the  SO:  NAAQS  in  the 
Pine  Bend  area.  A  more  detailed 
discussion  is  in  EPA's  March  20,  2003 
TSD. 

III.  Final  Rulemaking  Action 

EPA  is  approving  the  site-specific  SIP 
revision  for  Flint  Hills  Resources,  L.P., 
located  in  the  Pine  Bend  area  of 
Rosemount,  Dakota  County,  Minnesota. 
Specifically,  EPA  is  incorporating 
Amendment  No.  6  to  FHR's 


Administrative  Order  into  the 
Minnesota  SO:  SIP.  The  State  submitted 
this  SIP  revision  on  March  13,  2003  as 
a  result  of  negotiations  to  a  consent 
,  decree  between  EPA,  MPCA  and  FHR, 
in  which  FHR  proposed  a  series  of 
modifications  at  the  Pine  Bend  refinery. 
The  revised  Order  contains  changes 
needed  to  reduce  emissions  as  required 
by  the  Consent  Decree,  changes 
supporting  the  production  of  lower- 
sulfiir  fuels,  and  changes  affecting  the 
refinery  that  have  occurred  since  the 
Order  was  first  issued.  As  described 
above,  this  project  provides  for 
attainment  and  maintenance  of  the  SO: 
NAAQS  in  the  Pine  Bend  area  and  is 
therefore  fully  approvable. 

The  EPA  is  publishing  this  action 
without  prior  proposal  becayse  we  view 
this  as  a  noncontroversial  amendment 
and  anticipate  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication,  we 
are  publishing  a  separate  document  that 
will  serve  as  the  proposal  to  approve  the 
state  plan  if  relevant  adverse  comments 
are  filed.  This  rule  will  be  effective 
August  4,  2003  without  further  notice 
unless  we  receive  relevant  adverse 
comments  by  July  7,  2003.  If  we  receive 
such  comments,  we  will  withdraw  this 
action  before  the  effective  date  by 
publishing  a  subsequent  document  that 
will  withdraw  the  final  action.  We  will 
then  address  all  public  comments 
received  in  a  subsequent  final  rule 
based  on  the  proposed  action.  The  EPA 
will  not  institute  a  second  comment 
period.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  we  do  not  receive  any 
conrmients,  this  action  will  be  effective 
August  4,  2003. 

Nothing  in  this  action  should  be  = 

construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  SIP  shall  be  considered 
separately  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

IV.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  1 2866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
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requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  fi-om 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  econortiically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.]. 


The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  Section  804  exempts  from 
section  801  the  following  types  of  rules: 
(1)  Rules  of  particular  applicability;  (2) 
rules  relating  to  agency  management  or 
personnel;  and  (3)  rules  of  agency 
organization,  procedure,  or  practice  that 
do  not  substantially  affect  the  rights  or 
obligations  of  non-agency  parties.  5 
U.S.C.  section  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  this  action  under  section  801 
,  because  this  is  a  rule  of  particular 
applicability. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  4,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
«fi^all  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements,  Sulfur  dioxide. 

Dated:  April  17,  2003. 
Bharat  Mathur, 
Acting  Regional  Administrator.  Region  5. 

■  Title  40,  chapter  I  of  the  Code  of  Fed- 
eral Regulations  is  amended  as  follows: 


PART  52— [AMENDED] 

■  1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

m  2.  Section  52.1220  is  amended  by 
removing  and  reserving  paragraphs 
(c)(57)  and  (c)(60)  and  adding  paragraph 
(c)(62)  to  read  as  follows: 

§  52.1 220    Identification  of  plan. 

*         *         *         *         * 

(Cj*    *    * 
.  (57)  [Reserved] 


(60)  [Reserved] 

***** 

(62)  On  March  13,  2003,  the  State  of  , 
Minnesota  submitted  a  site-specific 
State  Implementation  Plan  (SIP) 
revision  for  the  control  of  emissions  of 
sulfur  dioxide  (SO:)  for  Flint  Hills 
Resources.  L.P.,  located  in  the  Pine 
Bend  Area  of  Rosemount.  Dakota 
County,  Minnesota.  Specifically,  EPA  is 
approving  into  the  SO:  SIP  Amendment 
No.  6  to  the  Administrative  Order 
previously  approved  in  paragraph 
(c)(35)  and  revised  in  paragraphs  (c)(57) 
and  (c)(60)  of  this  section. 

(i)  Incorporation  by  reference. 

\A]  An  administrative  order  identified 
as  Amendment  Six  to  Findings  and 
Order  by  Stipulation,  for-  Flint  Hills 
Resources,  L.P.,  dated  and  effective 
March  11,  2003,  submitted  March  13, 
2003. 

(FR  Doc.  03-13570  Filed  R-4-03:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CA275-0393C;  FRL-7495-3] 

Revisions  to  the  California  State 
Implementation  Plan,  Bay  Area  Air 
Quality  Management  District 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Interim  final  rule. 

SUMMARY:  EPA  is  making  an  interim     • 
final  determination  to  stay  and/or  defer 
imposition  of  sanctions  based  on  a 
proposed  approval  of  revisions  to  the 
Bay  Area  Air  Quality  Management 
District  (B  AAQMD)  portion  of  the ' 
California  State  Implementation  Plan 
(SIP)  published  elsewhere  in  today's 
Federal  Register.  The  revisions  concern 
BAAQMD  Rule  8-5— Storage  of  Organic 
Liquids  and  8-18 — Equipment  Leaks. 
DATES:  This  interim  final  determination 
is  effective-on  June  5.  2003.  Howpver. 
comments  will  be  accepted  until  July  7, 
2003. 

ADDRESSES:  Mail  comments  to  Andv 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX.  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 
You  can  inspect  copies  of  the 
submitted  rule  revisions  and  EPA's 
technical  support  document  (TSD)  at 
our  Region  IX  office  during  normal 
husiness  houjs.  You  may  also  see  copies 
of  the  submitted  rule  revisions  and  TSD 
at  the  following  locations: 
Rulemaking  Office  (AIR-4),  Air    • 
Division,  U.S.  Environmental 
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Protection  Agency,  Region  IX,  75 

HawthornB  Street,  San  Francisco, 

CA  94105; 
California  Air  Resources  Board. 

Stationary  Source  Division.  Rule 

Evaluation  Section,  1001  "I"  Street. 

Sacramento,  CA  95814:  and. 
Bay  Area  Air  Quality  Management 

District,  939  Ellis  Street,  San 

Francisco,  CA  94109. 
A  copy  of  the  rule  may  also  be  available 
via  the  Internet  at  http:// 
www.  arb.  ca.gov/drdb/drdbltxt.  h  tm. 

Please  be  advised  that  this  is  not  an 
EPA  Web  site  and  may  not  contain  the 
same  version  of  the  rule  that  was 
submitted  to  EPA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerald  S.  Wamsiey.  EPA  Region  IX,  (415) 
947^111. 

SUPPLEMENTARY  INFORMATKW: 
Throughout  this  document,  "we."  "us" 
and  "our"  refer  to  EPA. 

I.  Background  * 

On  October  10,  2001.  (66  FR  51568), 
we  published  a  limited  approval  and 
limited  disapproval  of  BAAQMD  Rules 
8-5  and  8-18  as  adopted  locally  on 
December  15,  1999  and  Jan uoiy  7,  1998, 
respectively,  and  submitted  by  the  State 
on  March  28,  2000.  We  based  our 
limited  disapproval  action  on  certain 
deficiencies  in  each  submittal.  This 
disapproval  action  started  a  sanctions 
clock  for  imposition  of  offset  sanctions 
18  months  after  November  9,  2001  and 
highway  sanctions  6  months  later, 
pursuant  to  section  179  of  the  Clean  Air 
Act  (CAA)  and  our  regulations  at  40 
CFR  52.31. 

On  November  27,  2002,  BAAQMD 
adopted  revisions  to  Rules  8-5  and  8- 
18  that  were  intended  to  correct  the 
deficiencies  identified  in  our  limited 
disapproval  action.  On  January  21. 
2003,  the  State  submitted  these 
revisions  to  EPA.  In  the  Proposed  Rules 
section  of  today's  Federal  Register,  we 
have  proposed  approval  of  these 
submittals  because  we  believe  they 
correct  the  deficiencies  identified  in  our 
October  10,  2001  disapproval  action. 
Based  oivtoday's  proposed  approval,  we 
are  taking  this  final  rulemaking  action, 
effective  on  publication,  to  stay  and/or 
defer  imposition  of  sanctions  that  were 
triggered  by  our  October  1*0.  2001 
limited  disapproval. 

EPA  is  providing  the  public  with  an 
opportunity  to  comment  on  this  stay/ 
deferral  of  sanctions.  If  comments  are 
submitted  that  change  our  assessment 
described  in  this  final  determination 
and  the  proposed  full  approval  of 
revised  BAAQMD  Rules  8-5  and  8-18. 
we  intend  to  take  subsequent  final 
action  to  reimpose  sanctions  pursuant  to 


40  CFR  51.31(d).  If  no  comments  are 
submitted  that  change  our  assessment, 
then  all  sanctions  and  sanction  clocks 
will  be  permanently  terminated  on  the 
effective  date  of  a  final  rule  approval. 

II.  EPA  Action 

We  are  making  an  interim  final 
determination  to  stay  and/or  defer  CAA 
section  1 79  sanctions  associated  with 
BAAQMD  Rules  8-5  and  8-18  based  on 
our  concurrent  proposal  to  approve  the 
State's  SIP  revision  as  correcting 
deficiencies  that  initiated  sanctions. 

Because  EPA  has  preliminarily 
determined  that  the  State  has  corrected 
the  deficiencies  identified  in  EPA's 
limited  disapproval  action,  relief  from 
sanctions  should  be  provided  as  quitkly 
as  possible.  Therefore,  EPA  is  invoking 
the  good  cause  exception  under  the 
Administrative  Procedure  Act  (APA)  in 
no»  providing  an  opportunity  for 
comment  before  this  action  takes  effect 
(5  U.S.C.  553(b)(3)).  However,  by  this 
action  EPA  is  providing  the  public  with 
a  chance  to  comment  on  EPA's 
determination  after  the  effective  date, 
and  EPA  will  consider  any  comments 
received  in  determining  whether  to 
reverse  such  action. 

EPA  believes  that  notice-and- 
comment  rulemaking  before  the 
effective  date  of  this  action  is 
impracticable  and  contrary  to  the  public 
interest.  EPA  has  reviewed  the  State's 
submittal  and,  through  its  proposed    , 
action,  is  indicating  that  it  is  more  likely 
than  not  that  the  State  has  corrected  the 
deficiencies  that  started  the  sanctions 
clocks.  Therefore,  it  is  not  in  the  public 
interest  to  initially  impose  sanctions  or 
to  keep  applied  sanctions  in  place  when 
the  State  has  most  likely  done  all  it  can 
to  correct  the  deficiencies  that  triggered 
the  semctions  clocks.  Moreover,  it  would 
be  impracticable  to  go  through  notice- 
and-comment  rulemaking  on  a  finding 
that  the  State  has  corrected  the 
deficiencies  prior  to  the  rulemaking 
approving  the  State's  submittal. 
Therefore,  EPA  believes  that  it  is 
necessary  to  use  the  interim  final 
rulemaking  process  to  stay  and/or  defer 
sanctions  while  EPA  completes  its 
rulemaking  process  on  the  approvability 
of  the  State's  submittal.  Moreover,  with 
respect  to  the  effective  date  of  this 
action,  EPA  is  invoking  the  good  cause 
exception  to  the  30-day  notice 
requirement  of  the  APA  because  the 
piupose  of  this  notice  is  to  relieve  a 
restriction  (5  U.S.C.  553(d)(1)). 

m.  Statutory  and  Executive  Order 
Reviews 

This  action  stays  and/or  defers  federal 
sanctions  and  imposes  no  additional 
requirements. 


Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget. 

.  This  action  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355.  May  22,  2001)  because  it  is 
not  a  significant  regulatory  action. 

The  administrator  certifies  th^t  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.). 

This  rule  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 

This  rule  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9.  2000). 

This  action  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
AiJ^ust  10.  1999). 

Tnis  rule  is  not  subject  to  Executive 
Order  13045.  "Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks"  (62  FR  19885.  April  23. 
1997),  because  it  is.not  economically 
significant. 

The  requirements  of  section  12(d)  of 
the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
§  272)  do  not  apply  to  this  rule  because 
it  imposes  no  standards. 

This  rule  does  not  impose  an 
information  collection  binden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report  to  Congress  and  the 
Comptroller  General.  However,  section 
808  provides  that  any  rule  for  which  the 
issuing  agency  for  good  cause  finds  that 
.  notice  and  public  procedure  thereon  are 
impracticable,  unnecessary,  or  contrary 
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to  the  public  interest,  shall  take  effect  at 
such  time  as  the  agency  promulgating 
the  rule  determines.  5  U.S.C.  808(2). 
EPA  has  made  such  a  good  cause 
finding,  including  the  reasons  therefor, 
and  established  an  effective  date  of  June 
5.  2003.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August  4,  2003.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purpose  of  judicial  review  nor  does  it 
extend  the  time  within  which  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
.307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Intergovernmental 
regulations,, Ozone,  Reporting  and 
recordkeeping  requirements,  Volatile 
organic  compounds. 

Dated:  April  28.  2003. 
Alexis  Strauss, 

Acting  Regional  Administrator.  Region  IX. 
(FR  Doc.  03-13882  Filed  6-4-03;  8:45  am) 
BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTEQTION 
AGENCY 

40  CFR  Part  52 
[CA275-0393a;  FRL-7495-1]  " 

Revisions  to  the  Califomia  State 
Implementation  Plan,  Bay  Area  Air 
Quality  Management  District;  San 
Diego  County  Air  Pollution  Control 
District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the  Bay 
Area  Air  Quality  Management  District 
(BAAQMD)  and  San  Diego  County  Air 
Pollution  Control  District  (SDCAPCD) 
portions  of  the  California  State 
Implementation  Plan  (SIP).  These 
revisions  concern  volatile  organic 
compound  (VOC)  emissions  from 
organic  liquid  storage,  equipment  leaks 
at  petroleum  refineries,  and  wood 
product  coating  operations.  We  are 
approving  local  rules  that  regulate  these 
emission  sources  under  the  Clean  Air 
Act  as  amended  in  1990  (CAA  or  the 
Act). 

DATES:  This  rule  is  effective  on  August 
4,  2003,  without  further  notice,  unless 
EPA  receives  adverse  comments  by  July 
7,  2003.  If  we  receive  such  comment,  we 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  to  notify  the  public 
that  this  rule  will  not  take  effect. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency.  Region  IX.  75  Hawthorne 
Street,  San  Francisco.  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 
Air  and  Radiation  Docket  and- 
Information  Center.  U.S. 

Table  1  .—Submitted  Rules 


Environmental  Protection  Agenc>', 
Room  B-102,  1301  Constitution 
Avenue,  NW.,  (Mail  Code  6"l02T), 
Washington.  DC  20460; 

California  Air  Resources  Board, 

Statipnary  Source  Division,  Rule 
Evaluation  Section,  1001  "I"  Street, 
Sacramento.  CA  95814; 

Bay  Area  Air  Quality  Management 
District,  939  Ellis  Street,  San 
Francisco,  CA  94109;  and, 

San  Diego  County  Air  Pollution  Control 
District,  9150  Chesapeake  Drive, 
San  Diego,  C A  92123. 

A  copy  of  the  rule  may  also  be  available 

via  the  Internet  at  http':// 

www.arb.ca.gov/drdb/drdbltxt.htm. 

Please  be  advised  that  this  is  not  an  EPA 

Web  site  and  may  not  contain  the  same 

version  of  the  rule  that  was  submitted 

to  EPA.  -      . 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerald  S.  Wamsiey.  EPA  Region  IX,  (415) 

947-4111. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we,"  "us" 

and  "our"  refer  to  EPA. 

Table  of  Contents 

I.  The  State's  Submittal 

A.  What  rules  did  the  State  submit? 

B.  Are  there  other  versions  of  these  rules? 

C.  What  is  the  purpose  of  the  submitted 
rule  revisions? 

II.  EPA's  Evaluation  and  Action 

A.  How  is  EPA  evaluating  the  rules? 

B.  Do  the  rules  meet  the  evaluation 
criteria? 

C.  EPA  recommendations  to  further 
improve  the  rules 

D.  Public  comment  and  final  action 

III.  Background  Information 

Why  vvere  these  rules  submitted? 
4V.  Stationary  and  Executive  Order  Reviews 

L  The  State's  Submittal 

A.  What  Rules  Did  the  State  Submit? 

Table  1  lists  the  rules  we  are 
approving  with  the  dates  that  they  were 
adopted  by  the  local  air  agencies  and 
submitted  by  the  Califomia  Air 
Resources  Board  (CARB). 


Local  agency 


Rule  No. 


Rule  title 

Large  Wood  Product  Coating  Operations 

Storage  of  Organic  Liquids 

Equipment  Leaks 


Adopted 


Submitted 


SDCAPCD 
BAAQMD  . 
BAAQMD  . 


67.11.1 

8-5 

8-18 


09/25/02 
11/27/02 
11/27/02 


11/19/02 
01/21/03 
01/21/03 


EPA  found  that  these  rule  submittals 
met  the  completeness  criteria  in  40  CFR 
part  51,  appendix  V  on  February  7, 
2003.  These  completeness  criteria  must 


be  met  before  formal  EPA  review  may 
begin.  .     " 


B.  Are  There  Other  Versions  of  These 
Rules? 

We  approved  versions  of  BAAQMD 
Rule  8-5  and  8-18  into  the  SIP  on 
October  10,  2001  [see  66  FR  51568). 
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Between  these  SIP  incorporations  and 
today,  CARB  has  made  no  intervening 
submittals  of  these  BAAQMD  rules. 
SDCAPCD  Rule  67.11.1  has  not  been 
approved  into  the  SIP. 

C.  What  Is  the  Purpose  of  the  Hule 
Revisions? 

SDCAPCD  Rule  67.11.1.  Large  Wood 
Product  Coating  Operations,  is  a  rule 
designed  to  reduce  volatile  organic 
compound  (VOC)  emissions  at 
industrial  sites  engaged  in  preparing 
and  coating  wood  products  such  as 
hirniture,  cabinets,  shutters,  hames,  and 
art  objects.  The  rule  applies  to  these 
industrial  sites  emitting  25  tons  per  year 
or  more  of  VOCs.  The  provisions  of  this 
rule  apply  to  any  person  who  applies, 
specihes  the  use  of.  or  supplies  coatings 
for  the  surface  preparation  and  coating 
of  these  wood  products. 

BAAQMD  Rule  8.5,  Storage  of 
Organic  Liquids  is  a  rule  designed  to 
reduce  volatile  organic  compound 
(VOC)  emissions  at  industrial  sites 
engaged  in  storing  or  transferring 
organic  liquids.  VOCs  are  emitted  from 
containment  vessels  such  as  tanks  and 
transfer  lines  due  to  the  high  vapor 
pressure  of  the  processed  crude  oil  and 
organic  liquids.  . 

BAAQMD's  November  27,  2002 
amendments  to  Rule  8.5  included 
significant  changes  to  the  2001  SIP 
version.  While  some  were  editorial, 
BAAQMD  made  many  of  these  changes 
either  to  correct  the  deficiencies  cited  in 
EPA's  October  2001  limited 
disapproval,  or  to  implement  Measure 
SS-12  from  the  2001  Ozone  Attainment 
Plan.  Editorial  changes  included 
reformatting  the  section  on  control 
requirements,  deleting  ambiguous  or 
misleading  terms,  and  certain  rule 
sections  were  relocated  to  allow  for  the 
revised  rule's  structure.  Substantive 
changes  to  the  rule  are  described  in 
detail  within  our  TSD  and  its  attached 
BAAQMD  Staff  Report. 

BAAQMD  Rule  8.18,  Equipment 
Leaks  is  a  rule  designed  to  reduce 
volatile  organic  compound  (VOC) 
emissions  at  petroleum  refineries  by 
reducing  leaking  in  valves,  flanges, 
connectors,  pumps,  compressors,  and 
pressure  relief  valves.  Rule  8.18  defines 
what  constitutes  a  leak  and  prohibits 
use  of  that  component  until  the 
component  is  repaired.  The  rule  also 
specifies  inspection  schedules  for 
pumps,  compressors,  and  valves. 

BAAQMD's  November  27,  2002 
amendments  to  Rule  8.18  included 
limited  but  significant  changes  to  the 
2001  SIP  version.  BAAQMD  made  these 
changes  to  correct  the  deficiencies  cited 
in  EPA's  October  2001  limited 
disapproval. 


— Section  8-18—405  was  amended  to 
require  that  alternative  compliance 
plans  be  submitted  to  EPA  and 
approved  by  EPA  prior  to  action  by  the 
Air  Pollution  Control  Officer  (APCO). 

— Section  8-18—406  was  amended  to 
require  that  a  facility  comply  with  all 
rule  requirements  until  an  alternative 
compliance  plan  is  approved  by  both 
EPA  and  the  APCO. 

The  subject  TSD  has  more 
information  about  each  rule. 

II.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rules? 

Generally,  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
Act),  must  require  Reasonably  Available 
Control  Technology  (RACT)  for  major 
sources  in  nonattainment  areas  (see 
section  182(a)(2)(A)),  and  must  not  relax 
existing  requirements  [see  sections 
110(1)  and  193).  The  BAAQMD  and 
SDCAPCD  regulate  an  ozone 
nonattainment  area  [see  40  CFR  part  81), 
so  each  of  the  subject  rules  must  fulfill 
RACT. 

Guidance  and  policy  documents  that 
we  used  to  help  evaluate  specific 
enforceability  and  RACT  requirements 
consistently  include  the  following: 

— Portions  of  the  proposed  post- 198  7 
ozone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044,  November 
24, 1987; 

— "Issues  Relating  to  VOC  Regulation 
Cutpoints,  Deficiencies,  and 
Deviations."  EPA,  May  25,  1988  (the 
Bluebook); 

— "Guidance  Document  for  Correcting 
Common  VOC  &  Other  Rule 
Deficiencies,"  EPA  Region  9,  August  21, 
2001  (the  Little  Bluebook); 

— "Guideline  Series:  Control  of 
Volatile  Organic  Compound  Emissions 
from  Wood  Furniture  Manufacturing 
Operations,"  USEPA,  April,  1996; 

— "Control  of  Volatile  Organic 
Emissions  from  Petroleum  Liquid 
Storage  in  External  Floating  Roof 
Tanks.  "  EPA-4 50/ 2-78-04 7.  USEPA, 
December  1978;  and 

— "Control  of  Volatile  Organic 
Emissions  from  Storage  of  Petroleum 
Liquids  in  Fixed-Roof  Tanks,  "  EPA- 
450/2-77-036,  USEPA,  December  1977. 

B.  Do  the  Rules  Meet  the  Evaluation 
Criteria? 

We  believe  SDCAPCD  Rule  67.11.1. 
BAAQMD  Rule  8-5,  and  BAAQMD  Rule 
8-18  are  consistent  with  the  relevant 
policy  and  guidance  regarding 
enforceability,  RACT.  and  SIP 
relaxations. 

Both  BAAQMD  Rule  8-5  and  Rule  8- 
18  were  subjects  of  a  limited  approval 
emd  limited  disapproval  in  our  October 


10,  2001  rulemaking.  We  believe  that 
the  deficiencies  that  provided  cause  for 
our  limited  disapproval  have  been 
corrected. 

Specifically,  Rule  8-5  corrected  the 
deficiencies  related  to  its  inconsistency 
with  EPA's  Excess  Emission  Policy. 
These  deficiencies  are  described  below. 

— Revise  Rule  8-5  to  define  "stock 
change",  "tank  cleaning",  and 
"temporary  removal  from  service" 
within  Section  8-5-1 1 1 . 

— Revise  Rule  8-5  to  define  "roof 
repair"  and  "primary  seal  inspection" 
within  Section  8-5-112. 

— Clarify  the  language  in  sections  8- 
5-111  and  8-5-112  to  be  consistent 
with  the  Excess  Emissions  Policy.  Also, 
demonstrate  via  a  discussion  within  the 
Staff  Report  how  these  sections  are 
consistent  with  the  policy's  requirement 
that  use  of  the  control  measure  is 
technically  infeasible  during  the  startup 
and  shutdown  periods  described  by 
these  exemptions. 

BAAQMD  addressed  these 
deficiencies  with  revisions  to  Sections 
8-5-111,  8-5-112,  and  added 
definitions.  We  believe  that  these 
amendments  are  sufficient  to  make  the 
rule  consistent  with  the  Excess 
Emissions  Policy.  Prior  to  relaxing  the 
control  requirements  of  the  rule  via  the 
exemptions,  sources  are  required  to 
notify  the  APCO  and  explain  the  work 
required,  why  rule  requirements  must 
be  relaxed,  and  how  they  will  minimize 
emissions  during  the  shutdown,  repair, 
or  inspection.  Given  prior  notification, 
the  APCO  may  observe  or  inspect  the 
work  that  proceeds  under  the 
exemption. 

BAAQMD  corrected  the  deficiencies 
within  Rule  8-18  related  to  "director's 
discretion"  by  making  the  revisions 
described  earlier  to  sections  8-18-405 
and  8-18-406. 

C  EPA  Recommendations  to  Further 
Improve  the  Rules 

The  TSD  for  SDCAPCD  Rule  67.11.1 
describes  additional  rule  revisions  that 
do  not  affect  EPA's  current  action  but 
are  recommended  for  the  next  time  the 
local  agency  modifies  the  rules. 

D.  Public  Comment  and  Final  Action 

As  authorized  in  section  110(k)(3)  of 
the  Act,  EPA  is  fully  approving  the 
submitted  rules  because  we  believe  they 
fulfill  all  relevant  requirements.  We  do 
not  think  anyone  will  object  to  this 
approval,  so  we  are  finalizing  it  without 
proposing  it  in  advance.  However,  in 
the  Proposed  Rules  section  of  this 
Federal  Register,  we  are  simultaneously 
proposing  approval  of  the  same 
submitted  rules.  If  we  receive  adverse 
comments  by  July  7,  2003,  we  will 
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publish  a  timely  withdrawal  in  the 
Federal  Register  to  notify  the  public 
that  the  direct  final  approval  will  not 
take  effect  and  we  will  address  the 
comments  in  a  subsequent  final  action 
based  on  the  proposal.  If  we  do  not 
receive  timely  adverse  comments,  the 
direct  final  approval  will  be  effective 
without  further  notice  on  August  4, 
2003.  This  action  will  incorporate  these 
rules  into  the  federally  enforceable  SIP 
and  terminate  permanendy  all  sanction 
and  Federal  Implementation  Plan 
obligations  associated  with  our  October 
10,  2001  limited  disapproval  action. 

Please  note  that  if  EPA  receives 
adverse  comment  on  an  amendment, 
paragraph,  or  section  of  this  rule  and  if 
that  provision  may  be  severed  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  thdse  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

m.  Background  Information 

Why  Were  These  Rules  Submitted? 

VOCs  help  produce  ground-level 
ozoiie  and  smog,  which  harm  human 
health  and  the  environment.  Section 
110(a)  of  the  CAA  requires  states  to 
submit  regulations  that  control  VOC 
emissions.  Table  2  lists  some  of  the 
national  milestones  leading  to  the 
submittal  of  these  local  agency  VOC 
rules. 

Table  2.— Ozone  Nonattainment 
Milestones 


Date 

Event 

March  3 

, 1978  

EPA  promulgated  a  list  of 
ozone  nonattainment 
areas  under  the  Clean 

•    • 

Air  Act  as  amended  in 
1977.  43  FR  8964;  40 
CFR  81.305. 

May  26, 

1988  

EPA  notified  Governors 
that  parts  of  their  SIPs 
were  inadequate  to  at- 
tain and  maintain  the 
ozone  standard  and  re- 

• 

quested  that  they  cor- 
rect the  deficiencies 
(EPA's  SIP-Call).  See 
section  110(a)(2)(H)  of 

the  pre-amended  Act. 

Novemlier  15, 

Clean  Air  Act  Amend- 

1990. 

■ 

ments  of  1990  were 
enacted.  Pub  L.  101- 
549,  104  Stat.  2399, 
codified  at  42  U.S.C. 
7401 -7671  q. 

May  15. 

1991  

Section  182(a)(2)(A)  re- 
quires that  ozone  non- 
attainment  areas  cor- 
rect deficient  RACT 
rules  by  this  date. 

IV.  Stationary  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
^  substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997),  " 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 


standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SDP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.'C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the    , 
agency  promulgating  the  rule  must   . 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action-is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  3p7(b)(l)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  4.  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action^  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air    • 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Ozone,  Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  April  26,  200.3. 
Alexis  Strauss, 

Acting  Regional  .Administrator.  Region  I.\. 

m  Part  52.  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as  fol- 
lows: 
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PART  52— {AMENDED] 

■  1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F — Califomia 

■  2.  Section  52.220  is  amended  by 
adding  paragraphs  {c)(307)(i)(C)(2)  and 
(c)(312)  to  read  as  follows: 

§  52.220    Identification  of  plan. 

***** 

(c)  *   *   * 

(307)  *    *    * 

(i)  *    *    * 

(C)  *    *    * 

[2)  Rule  67.11.1,  adopted  on 
September  25,  2002. 
***** 

(312)  New  and  amended  rules  for  the 
following  districts  were  submitted  on 
January  21 ,  2003,  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  Bay  Area  Air  Quality  Management 
District. 

[1]  Rules  8.5  and  8.18,  amended  on 
November  27,  2002,  and  adopted  on 
January  1, 1978  and  October  1. 1980, 
respectively. 
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BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[DC042-2031a;  FRL-7507-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  District 
of  Columbia;  Determining  Conformity 
of  Federal  Actions  to  State  or  Federal 
Implementation  Plans 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  a  State  Implementation  Plan 
(SIP)  revision  submitted  by  the  District 
of  Columbia.  The  revision  includes  the 
District's  regulation  for  conformity, 
which  sets  forth  policy,  criteria  and 
procedures  for  demonstrating  and 
assuring  conformity  of  transportation 
and  non-transportation  related  Federal 
actions  to  state  or  Federal 
implementation  plans.  EPA  is  approving 
these  revisions  in  accordance  with  the 
requirements  of  the  Clean  Air  Act. 
DATES:  This  rule  is  effective  on  August 
4,  2003  without  further  notice,  unless 
EPA  receives  adverse  written  comment 


by  July  7,  2003.  If  EPA  receives  such 
comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Makeba  Morris,  Chief, 
Air  Quality  Planning  Branch.  Mailcode 
3AP21,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street. 
Philadelphia,  Pennsylvania  19103;  and 
the  District  of  Columbia  Department  of 
Public  Health.  Air  Quality  Division,  51 
N  Street,  N.E.,  Washington,  DC  20002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Anderson,  (215)  814-2173.  or 
by  e-mail  at 
anderson.kathleen@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  December  16,  1998,  the  District  of 
Columbia  Department  of  Health  (DCDH) 
submitted  a  revision  consisting  of  the 
District's  regulation  for  determining 
conforrhity  of  Federal  actions  to  state  or 
Federal  implementation  plans  (DCMR 
Chapter  4,  section  403.1).  The  purpose 
of  this  SIP  revision  is  to  meet  the 
requirements  of  40  CFR  part  51,  subpart 
W,  which  requires  states  to  submit  a 
plan  revision  containing  criteria  and 
procedures  for  assessing  the  conformity 
of  Federal  actions  to  the  applicable 
implementation  plan.  Subpart  W  is  also 
luiown  as  the  General  Conformity  Rule. 
It  pertains  to  non-transportation  related 
Federal  actions. 

II.  Summary  of  SIP  Revision 

The  District's  regulation  at  20  DCMR 
Chapter  4,  section  403.1  incorporates  by 
reference  the  Federal  regulations  at  40 
CFR  part  93,  in  effect  as  of  September 
30.  1997,  which  establishes 
requirements  for  determining 
conformity  of  both  general  and 
transportation  related  Federal  actions  to 
state  or  Federal  implementation  plans. 
Under  40  CFR  part  51,  subpart  W.  states 
are  only  required  to  have  SIP-approved 
general  conformity  regulations.  By 
incorporating  by  reference  all  of  40  CFR 
part  93,  the  District  has  adopted  and 
submitted  as  a  SIP  revision  a  rule  that 
includes  regulations  for  determining 
conformity  of  general  as  well  as 
transportation-related  Federal  actions. 

40  CFR  part  51,  subpart  W  and  40 
CFR  part  93  were  promulgated  to 
implement  section  176(a)  of  the  Clean 


Air  Act  (CAA).  as  amended  (42  U.S.C. 
7401  et  seq.),  which  requires  that  all 
Federal  actions  conform  to  applicable 
air  quality  implementation  plans.  The 
Federal  conformity  rule  in  40  CFR  part 
93  establishes  standards  and  procedures 
to  follow  when  evaluating  the 
conformity  of  Federal  projects  to  all 
applicable  implementation  plans 
developed  pursuant  to  section  110  and 
part  D  of  the  CAA.  This  rule  only 
applies  to  areas  designated  as 
nonattainment  or  maintenance  under 
the  CAA.  By  adopting  a  rule  that 
incorporates  by  reference  40  CFR  part 
93,  and  submitting  this  rule  to  EPA  as 
a  SIP  revision,  the  District  has  satisfied 
the  requirement  to  submit  a  plan 
revision  containing  criteria  and 
procedures  for  assessing  the  conformity 
of  Federal  actions  to  the  applicable 
implementation  plan. 

m.  Final  Action 

EPA  is  approving  as  a  SIP  revision  the 
District's  regulation  at  Title  20,  DCMR 
Chapter  4,  Section  403.1,  Determining 
Conformity  of  Federal  Actions  to  State 
or  Federal  Implementation  Plans, 
submitted  as  a  SIP  revision  on 
December  16,  1998. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comment.  However,  in  the  "Proposed 
Rules"  section  of  today's  Federal 
Register,  EPA  is  publishing  a  separate 
document  that  will  serve  as  the  proposal 
to  approve  the  SIP  revision  if  adverse 
comments  are  filed.  This  rule  will  be 
effective  on  August  4,  2003  without 
further  notice  unless  EPA  receives 
adverse  comment  by  July  7,  2003.  If  EPA 
receives  adverse  comment,  EPA  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
thdt  the  rule  will  not  take  effect.  EPA 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 

IV.  Statutory  and  Executive  Order 
Reviews 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
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22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1 995 
(Public  Law  104-4).  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249.  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 


because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  diis  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions,  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 


this  action  to  approve  the  District's 
conformity  regulations  must  be  filed  in 
the  United  States  Coiut  of  Appeals  for 
the  appropriate  circuit  by  August  4, 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial    • 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  approving  the 
District  of  Columbia's  general 
conformity  rule,  may  not  be  challenged 
later  in  proceedings  to  enforce  its 
requirements.  (See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations,  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Sulfur  oxides. 
Volatile  organic  compounds. 

Dated:  May  23.  2003. 
William  C.  Early, 
Acting  Regional  Administrator.  Region  III. 

■  40  CFR  part  52  is  amended  as  follows: 
PART  52— [AMENDED] 

■  1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  J — District  of  Columbia 

■  2.  In  §  52.470,  the  table  in  paragraph  (c) 
is  amended  by  revising  the  entry  for 
Chapter  4  and  adding  an  entry  to  Chapter 
4  after  the  second  existing  entiy  to  read 
as  follows: 

§52.470    Identification  of  plan. 


(c)  EPA  approved  regulations. 


EPA-Approved  District  of  Columbia  Regulations 


State  citation 


Title/subject 


State  effec-      EPA  approval      o«».»^«»«. 
live  date  ^e  Comments 


Chapter  4 


Amt)ient  Monitoring,  Emergency  Procedures,  Chemical  Accident  Prevention  and  Contormity 


Section  403 Determining  Contormity  of  Federal  Actions  to  State  or  Federal  Implementa- 
tion Plans. 


11/6/98    6/5/03 

68  FR  33639. 


33640  Federal  Register /Vol.  68,  No.  108 /Thursday,  June  5,  2003 /Rules  and  Regulations 


[FK  Dcx;.  03-14033  Filed  6-4-03;  8:45  am) 

BILLING  CODE  6S60-S0-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2  and  25 

[IB  Docket  No.  01-185;  FCC  03-15] 

Flexibility  for  Delivery  of 
Communications  by  Mobile  Satellite 
Service  Providers  in  the  2  GHz  Band, 
the  L-Band,  and  the  1.6/2.4  GHz  Bands 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  is  a  summary 
of  the  Report  and  Order  adopted  by  the 
Commission  in  this  proceeding.  The 
Commission  permitted  certain  mobile- 
satellite  service  (MSS)  providers  in  the 
2  GHz  Band,  the  L-Band,  and  the  1.6/ 
2.4  GHz  Bands  to  integrate  ancillary 
terrestrial  components  (ATCs)  info  their 
MSS  networks.  Specifically,  MSS 
operators  are  allowed  to  seek  authority 
to  integrate  ATCs  into  their  networks  for 
the  purpose  of  enhancing  their  ability  to 
offer  high-quality,  affordable  mobile 
services  on  land,  in  the  air  and  over 
oceans  without  using  any  additional 
spectrum  resources  beyond  spectrum 
already  allocated  and  authorized  by  the 
Commission  for  MSS  in  these  bands. 
The  Commission  found  that  permitting 
MSS  ATC  in  the  manner  prescribed  in 
the  Report  and  Order  should  increase 
the  efficiency  of  spectrum  use  through 
MSS  network  integration  and  terrestrial 
reuse  and  permit  better  coverage  in 
areas  that  MSS  providers  could  not 
otherwise  serve;  provide  additional 
communications  that  may  enhance 
public  protection;  and  provide  new 
services  in  the  markets  served  by  MSS. 
Thus,  it  concluded  that  making  ATC 
available  to  licensed  MSS  operators 
serves  the  public  interest. 
DATES:  Effective  July  7,  2003.  except  for 
§§25.149.  25.252,  25.253.  25.254,  which 
contain  information  collei:tion 
requirements  that  have  not  been 
approved  bv  the  Office  of  Management 
and  Budget  (OMB).  The  FCC  will 
publish  a  document  in  the  Federal 
Register  announcing  the  effective  date 
for  those  sections.  The  incorporation  by 
reference  of  certain  publications  listed 
in  §  25.254  will  be  approved  by  the 
Director  of  the  Federal  Register  as  of  the 
effective  date  announced  in  the  Federal 
Register.  OMB,  the  general  public,  and 
other  Federal  agencies  are  invited  to 
comment  on  the  information  collection 
requirements  on  or  before  August  4, 
2003. 


FOR  FURTHER  INFORMATION:  Trey 
Hanbury,  Breck  Blalock,  or James  Ball. 
Policy  Division,  International  Bureau, 
(202)  418-1460.  For  information 
concerning  the  information  collection(s) 
contained  in  this  document,  contact 
Judith  B.  Herman  at  202-418-0214,  or 
via  the  Internet  at  jbole\'@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  in  IB  Docket  No.  01-185,  FCC 
No.  03-15,  adopted  January  29.  2003, 
and  released  on  February  3.  2003.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  CY-A257), 
445  12th  Street.  SW..  Washington.  DC 
20554.  The  document  is  also  available 
for  download  over  the  Internet  at  bttp:/ 
/hraunfoss,fcc.gov/edocs_pubIic/ 
attachmatch/FCC-03-1 5 A 1  .pdf.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
Qualex  International,  in  person  at  445 
12th  Street,  SW.,  Room  CY-B402. 
Washington,  DC  20554,  via  telephone  at 
(202)  863-2893,  via  facsimile  at  (202) 
863-2898.  or  via  e-mail  at 
quale.xin  t@aol.  com . 

This  Report  and  Order  contains  new 
or  modified  information  collections 
subject  to  the  Paperwork  Reduction  Act 
of  1995  (PRA).  Pub.  L.  104-3.  It  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under 
section  3507(d)  of  the  PRA.  OMB,  the 
general  public,  and  other  Federal 
agencies  are  invited  to  comment  on  the 
modified  information  collections 
contained  in  this  proceeding. 

Summary  of  Report  and  Order 

On  August  9,  2001,  the  Commission 
adopted  a  notice  of  proposed 
t  rulemaking  in  this  proceeding  (66  PR 
47621.  September  13.  2001)  to  obtain 
comment  on  proposals  to  bring 
flexibility  to  the  delivery  of 
communications  by  mobile  satellite 
service  (MSS)  providers.  On  February  3. 
2003.  the  Commission  released  a  Report 
and  Order  and  notice  of  proposed 
rulemaking  in  this  proceeding.  The 
notice  of  proposed  rulemaking  relating 
to  this  proceeding  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  In  the  Report  and  Order,  the 
Commission  permitted  flexibility  in  the 
delivery  of  communications  by  MSS 
providers  that  operate  in  three  sets  of 
radio  frequency  bands:  the  2  GHz  MSS 
band,  the  L-band  and  the  Big  LEO 
bands.  Specifically,  we  permit  MSS 
licensees  to  integrate  ATCs  into  their 
MSS  networks.  The  Commission 
permits  MSS  operators  to  seek  authority 
to  integrate  ATCs  into  their  networks  for 


the  purpose  of  enhancing  their  ability  to 
offer  high-quality,  affordable  mobile 
services  on  land,  in  the  air  and  over  the 
oceans  without  using  any  additional 
spectrum  resources  beyond  spectrum 
already  allocated  and  authorized  by  the 
Commission  for  MSS  in  these  bands. 
The  Commission  will  authorize  MSS 
ATC  subject  to  conditions  that  ensure 
that  the  added  terrestrial  component 
remains  ancillary  to  the  principal  MSS 
offering.  The  Commission  does  not 
intend,  nor  will  it  permit,  the  terrestrial 
component  to  become  a  stand-alone 
service.  Permitting  MSS  ATCs  in  this 
manner  should:  (1)  Increase  the 
efficiency  of  spectrum  use  through  MSS 
network  integration  and  terrestrial  reuse 
and  permit  better  coverage  in  areas  that 
MSS  providers  could  not  otherwise 
serve;  (2)  reduce  costs,  eliminate 
inefficiencies  and  enhance  operational 
ability  in  MSS  systems;  (3)  provide 
additional  communications  that  may 
enhance  public  protection;  and  (4) 
strengthen  competition  in  the  markets 
served  by  MSS.  An  Errata  was  issued  on 
March  7,  2003,  to  correct  minor  errors 
in  the  text  and  appendices  of  the  Report 
and  Order.  The  summary  and  rules  that 
dppear  herein  reflect  the  corrected  text. 

Procedural  Matters 

Paperwork  Reduction  Act 

This  Report  and  Order  contains  a  new 
or  modified  information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  to  comment 
on  the  information  collection  contained 
in  this  Report  and  Order  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Pub.  L.  104-13.  Public  and  agency 
comments  are  due  August  4,  2003.  A 
copy  of  any  comments  on  the 
information  collection  contained  herein 
should  be  submitted  to  Judy  Boley, 
Federal  Communications  Commission, 
In  addition  to  filing  comments  with  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collections  contained 
herein  should  be  submitted  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street,  SW.,  Washington.  DC  20554,  or 
via  the  Internet  to  jboley@fcc.gov,  and  to 
Kim  A.  Johnson,  OMB  Desk  Officer, 
Room  10236  NEOB,  725  17th  Street,  . 
NW.,  Washington,  DC  20503  or  via  the 
Internet  to 
Kim_A.Johnson@omb.eop.gov. 

Final  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act  of 
1980,  as  amended  (RFA),  requires  that  a 
regulatory  flexibility  analysis  be 
prepared  for  notice-and-comment  rule     , 
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making  proceedings,  unless  the  agency 
certifies  that  "the  rule  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  See  5  U.S.C. 
601-612,  the  RFA  has  been  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  Public  Law  No.  104-121, 
title  n.  Il6  Stat.  857  (1996).  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.  See  5 
U.S.C.  601(3)  (incorporating  by 
reference  the  definition  of  "small- 
business  concern"  in  the  Small  Business 
Act,  15  U.S.C.  632).  Pursuant  to  5  U.S.C. 
601(3),  the  statutory  definition  of  a 
small  business  applies  "unless  an 
agency,  after  consultation  with  the 
Office  of  Advocacy  of  the  Small 
Business  Administration  and  after 
opportunity  for  public  comment, 
establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the 
activities  of  the  agency  and  publishes 
such  definition(s)  in  the  Federal 
Register."  A  "small  business  concern" 
is  one  which:  (1)  Is  independently 
owned  and  operated;  (2)  is  not 
dominant  in  its  field  of  operation;  and 
(3)  satisfies  any  additional  criteria 
established  by  the  U.S.  Small  Business 
Administration  (SBA).  See  15  U.S.C. 
632.  The  SBA  has  developed  a  small 
business  size  standard  for  Satellite 
Telecommunications,  which  consists  of 
all  such  companies  having  $12.5  million 
or  less  in  annual  revenue.  See  13  CFR 
121.201,  NAICS  code  517410. 

Pursuant  to  the  RFA,  the  Commission 
incorporated  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  into  the 
Flexibility  NPRM.  (Flexibility  Notice,  16 
FCC  Red  at  15565-67,  paragraphs  85- 
93.)  We  received  no  comments  in 
response  to  the  IRFA.  For  the  reasons 
described  below,  we  now  certify  that  the 
policies  and  rules  adopted  in  the 
present  Flexibility  Order  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  Flexibility  Order  provides 
additional  operational  flexibility  for 
MSS  providers  that  operate  in  three  sets 
of  radio  frequency  bands:  the  2  GHz 
MSS  band,  the  L-band,  and  the  Big  LEO 
bands.  The  flexibilitv  consists  of 


permitting  the  MSS  providers  to 
integrate  ancillary  terrestrial 
components  (ATC)  into  their  networks. 
We  find  that  providing  this  flexibility 
will  have  no  significant  economic 
impact  on  small  entities  because  the 
MSS  operators  will  not  be  required  to 
make  use  of  the  additional  capability. 
We  believe  that  permitting  the 
additional  flexibility  will  enhance  the 
ability  of  MSS  operators  to  offer 
American  consiuners  high  quality, 
affordable  mobile  services  on  land,  in 
the  air,  and  over  the  oceans  without 
using  spectrum  resoiu'ces  beyond  the 
spectrum  already  allocated  and 
authorized  for  MSS  use  in  these  bands. 
Operational  flexibility  will:  (1)  Increase 
efficient  spectrum  use  through  MSS 
network  integration  and  terrestrial 
reuse;  (2)  reduce  costs,  eliminate 
inefficiencies,  and  enhance  operational 
ability  in  MSS  systems;  (3)  encourage 
technological  innovation  and  the 
development  of  new  wireless 
applications;  and  (4)  strengthen 
competition  in  the  telecommunications 
marketplace  both  in  the  United  States 
and  in  other  nations.  We  implement  the 
Flexibility  Order  through  the  addition  of 
a  footnote  to  the  U.S.  Table  of 
Frequency  Allocations,  found  in  §  2.106 
of  our  rules,  47  CFR  2.106. 

We  also  find  that  our  action — which 
brings  additional  flexibility  to  existing 
MSS  licensees — will  not  affect  a 
substantial  number  of  small  entities. 
There  are  currently  five  2  GHz  MSS 
licensees,  two  Big  LEO  MSS  licensees 
and  three  L-band  MSS  licensees 
authorized  to  provide  service  in  the 
United  States.  Although  at  least  one  of 
the  2  GHz  MSS  system  licensees  and 
one  of  the  Big  LEO  licensees  are  small 
businesses,  small  businesses  often  do 
not  have  the  financial  ability  to  become 
MSS  system  operators  because  of  the 
high  implementation  costs  associated 
with  satellite  systems  and  services.  We 
expect  that,  by  the  time  of  MSS  ATC 
system  implementation,  these  current 
small  businesses  will  no  longer  be 
considered  small  due  to  the  capital 
requirements  for  launching  and 
operating  a  proposed  system. 

Ordering  Clauses 

It  IS  ordered  that,  pursuant  to  sections 
4{i),  7,  302.  303(c),  303(e),  303(f)  and 
303{r)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  sections 
154(i),  157,  302,  303(c),  303(e),  303(f) 
and  303(r),  this  Report  and  Order  is 


adopted  and  that  part  25  of  the 
Coirunission's  rules  is  amended,  as 
specified  in  the  rule  changes,  effective 
August  4,  2003. 

It  is  further  ordefed  that  the  petition 
for  rulemaking  filed  by  Iridium  Satellite 
LLC  is  granted  in  part  to  the  extent 
described  above  and  is  denied  in  all 
other  respects.      "  * 

It  is  further  ordered  that  the 
Regulatory  Flexibility  Analysis,  as 
required  by  section  604  of  the 
Regulatory  Flexibility  Act  and  as  set 
forth  in  Appendix  D  of  the  Report  and 
Order,  is  adopted. 

It  is  further  ordered  that  the 
Regulatory  Flexibility  Analysis,  as 
required  by  section  604  of  the  " 

Regulatory  Flexibility  Act  and  as  set 
forth  in  Appendix  D  of  the  Report  and 
Order,  is  adopted. 

It  is  further  ordered  that  the  • 
Commission's  Consumer  Information 
Bureau,  Reference  Information  Center, 
shall  send  a  copy  of  this  Report  and 
Order,  including  the  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects  in  47  CFR  Farts  Z  and 
25 

Incorporation  by  reference,  Radio, 
Satellites,  Telecommunications. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

Rule  Changes 

■  For  the  reasons  set  forth  in  the  pre- 
amble, the  Federal  Communications 
Conunission  amends  47  CFR  parts  2  and 
25  as  follows: 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

■  i.  The  authority  citation  for  part  2  con- 
tinues to  read  as  follows: 

Authority:  47  U.S.C.  1.54.  302a.  30.-?.  and 
336,  unless  otherwise  noted. 

■  2. "Section  2.106  is  amended  by 
revising  pages  43,  44.  45,  46,  48.  49.  and 
52  of  the  Table  of  Frequency  Allocations 
and  adding  footnote  US380  to  the  list  of 
LJnited  States  (US)  Footnotes,  to  read  as 
follows: 

§2.106    Table  of  Frequency  Allocations.     ^ 
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United  States  (US)  Footnotes 
***** 

US380  In  the  bands  1525-1544  MHz, 
1545-1559  MHz.  1610-1645.5  MHz,  1646.5- 
1660.5  MHz,  2000-2020  MHz,  2180-2200 
MHz.  and  2483.5-2500  MHz,  a  non-Federal 
Government  licensee  in  the  mobile-satellite 
ser\'ice  (MSS)  may  also  operate  an  ancillary 
terrestrial  component  in  conjunction  with  its 
MSS  network,  subject  to  the  Commission's 
rules  for  ancillary  terrestrial  components  and 
subject  to  all  applicable  conditions  and 
provisions  of  its  MSS  authorization. 


PART  25— SATELLITE 
COMMUNICATIONS 

■  3.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  701-744.  Interprets  or 
applies  sec.  303,  47  U.S.C.  303.  47  U.S.C. 
sections  154.  301,  302.  303,  .307,  309  and  332, 
unless  otherwise  noted. 

■  4.  Section  25.117  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§  25.1 1 7    Modification  of  station  license. 

***** 

(f)  An  application  for  modification  of 
a  space  station  license  to  add  em 
ancillary  terrestrial  component  to  an 
eligible  satellite  network  will  be  treated 
as  a  request  for  a  minor  modification  if 
the  particulars  of  operations  provided 
by  the  applicant  comply  with  the 
criteria  specified  in  §  25.149. 

■  5.  Section  25.143  is  amended  by 
adding  paragraphs  (i),  (j),  and  (k)  to  read 
as  follows: 

§  25.1 43    Licensing  provisions  for  ttte  1 .6/ 
2.4  GHz  mobile-satellite  service  and  the  2 
GHz  mobile-satellite  service. 

***** 

(i)  Incorporation  of  ancillary 
terrestrial  component  base  stations  into 
a  1.6/2.4  GHz  mobile-satellite  service 
network  or  a  2  GHz  mobile-satellite 
service  network.  Any  licensee 
authorized  to  construct  and  launch  a 
1.6/2.4  GHz  or  a  2  GHz  mobile-satellite 
system  may  construct  ancillary 
terrestrial  component  (ATC)  base 
stations  as  defined  in  §  25.201  at  its  own 
risk  and  subject  to  the  conditions 
specified  in  this  subpart  any  time  after 
commencing  construction  of  the  mobile- 
satellite  service  system. 

(j)  Pre-operational  testing.  An  MSS 
ATC  licensee  may,  without  further 
authority  from  the  Commission,  conduct 
equipment  tests  for  the  purpose  of 
making  such  adjustments  and 
measurements  as  may  be  necessary  to 
assure  compliance  with  the  terms  of  the 
technical  provisions  of  its  MSS  license, 
its  ATC  authorization,  the  rules  and 


regulations  in  this  part  and  the 
applicable  engineering  standards.  An 
MSS  licensee  may  not  offer  ATC  service 
to  the  public  for  compensation  during 
pre-operational  testing.  In  order  to 
operate  any  ATC  base  stations,  such  a 
licensee  must  meet  all  the  requirements 
set  fo|lh  in  §  25.149  and  must  have  been 
granted  ATC  authority  through  a 
modification  of  its  space  station  license. 

(k)  Aircraft.  ATC  mobile  terminals 
must  be  Operated  in  accordance  with 
§  25.136(a).  All  portable  or  hand-held 
transceiver  units  (including  transceiver 
imits  installed  in  other  devices  that  are 
themselves  portable  or  hand-held) 
having  operating  capabilities  in  the 
2000-2020/2180-2200  MHz  or  1610-' 
1626.5  MHz/2483.5-2500  MHz  bands 
shall  bear  the  following  statement  in  a 
conspicuous  location  on  the  device: 
"This  device  may  not  be  operated  while 
on  board  aircraft,  ft  must  be  turned  off 
at  all  times  while  onboard  aircraft." 
■  6.  Section  25.146  is  amended  by 
revising  the  section  heading  and  para- 
graphs (g),  (h),  and  (i)  to  read  as  follows: 

§  25.1 46    Licensing  provisions  for  ttie  L- 
Band  mobile-satellite  service. 

***** 

(g)  Incorporation  of  ancillary 
terrestrial  component  base  station  into 
an  L-band  Mobile-Satellite  Service 
System.  Any  licensee  authorized  to 
construct  and  launch  an  L-band  mobile- 
satellite  system  may  construct  ancillary 
terrestrial  component  (ATC)  base 
stations  as  dehned  in  §  25.201  at  its  own 
risk  and  subject  to  the  conditions 
specified  in  this  subpart  any  time  after 
commencing  construction  of  the  mobile- 
satellite  service  system. 

(h)  Pre-operational  testing.  An  MSS 
ATC  licensee  may,  without  further 
authority  from  the  Commission,  conduct 
equipment  tests  for  the  purpose  of 
making  such  adjustments  and 
measurements  as  may  be  necessary  to 
assure  compliance  with  the  terms  of  the 
technical  provisions  of  its  MSS  licrense, 
its  ATC  authorization,  the  rules  and 
regulations  in  this  part  and  the 
applicable  engineering  standards.  An 
MSS  licensee  may  not  offer  ATC  service 
to  the  public  for  compensation  during 
pre-operational  testing.  In  order  to 
operate  any  ATC  base  stations,  such  a 
licensee  must  meet  all  the  requirements 
set  forth  in  §  25.147  and  must  have  been 
granted  ATC  authority  through  a- 
modification  of  its  space  station  license. 

(i)  Aircraft.  AH  portable  or  hand-held 
transceiver  units  (including  transceiver 
units  installed  in  other  devices  that  are 
themselves  portable  or  hand-held) 
having  operating  capabilities  in  the 
1626.5-1660.5  MHz  and  1525-1559 
MHz  bands  shall  bear  the  following 


statement  in  a  conspicuous  location  on 
the  device:  "This  device  may  not  be 
operated  while  on  board  aircraft.  It  must 
be  turned  off  at  all  times  while  on  board 
aircraft." 


■  7.  Section  25.149  is  added  to  read  as 
follows:     <^  * 

§25.149    Application  requirements  for 
ancillary  terrestrial  components  in  the 
mobile-satellite  service  networks  operating 
in  the  1 .571 .6  GHz,  1 .6/2.4  GHz  and  2  GHz 
mobile-satellite  service. 

(a)  Applicants  for  ancillary  terrestrial 
component  authority  shall  demonstrate 
compliance  with  the  following  through 
certification  or  explanatory  technical 
exhibit,  as  appropriate: 

(1)  ATC  shall  be  deployed  in  the 
forward-band  mode  of  operation 
whereby  the  ATC  mobile  terminals 
transmit  in  the  MSS  uplink  bands  and 
the  ATC  base  stations  transmit  in  the 
MSS  downlink  bands  in  portions  of  the 
2000-2020  MHz/2180-2200  MHz  bands 
(2  GHz  band),  the  1626.5-1660.5  MHz/ 
1525-1559  MHz  bands  (L-band),  and  the 
161p-1626.5  MHz/2483.5-2500  MHz 
bands  (Big  LEO  band). 

{2)ATC  operations  shall  be  limited  to 
certain  frequencies: 

(i)  In  the  2000-2020  MHz/2180-2200 
MHz  hands  (2  GHz  MSS  band),  ATC 
operations  are  limited  to  the  selected 
assignment  of  the  2  GHz  MSS  licensee 
that  seeks  ATC  authority. 

(iii  In  the  1626.5-1660.5  MHz/1525- 
1559  MHz  bands  (L-band),  ATC 
operations  are  limited  to  the  frequency 
assignments  authorized  and 
internationally  coordinated  for  the  MSS 
system  of  the  MSS  licensee  that  seeks 
ATC  authority. 

(iii)  In  the  1610-1626.5  MHz/2483.5- 
2500  MHz  bands  (Big  LEO  band).  ATC 
operations  are  limited  to  the  1610- 
1615.5  MHz,  1621.35-1626.5  MHz,  and 
2492.5-2498.0  MHz  bands  and  to  the 
specific  frequencies  authorized  for  use 
by  the  MSS  licensee  that  seeks  ATC 
authority. 

(3)  ATC  operations  shall  not  exceed 
the  geographical  coverage  area  of  the 
mobile-satellite  service  network  of  the" 
applicant  for  ATC  authority. 

(4)  ATC  base  stations  shall  comply 
with  all  applicable  antenna  and 
structural  clearance  requirements 
established  in  part  17  of  the 
Commission's  rules. 

(5)  ATC  base  stations  and  mobile 
terminals  shall  comply  with  part  1  of 
the  Commission's  rules.  Subpart  I — 
Procedures  Implementing  the  National 
Environmental  Policy  Act  of  1969, 
including  the  guidelines  for  human 
exposure  to  radio  frequency 
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electromagnetic  fields  as  deflned  in 
§§  1.1307(b)  and  1.1310  of  this  chapter 
for  PCS  networks. 

(6)  ATC  base  station  operations  shall 
use  less  than  all  available  MSS 
frequencies  when  using  all  available 
frequencies  for  ATC  base  station 
operations  would  exclude  otherwise 
available  signals  from  MSS  space- 
stations. 

(b)  Applicants  for  an  ancillary 
terrestrial  component  shall  demonstrate 
compliance  with  the  following  criteria 
through  certiflcation: 

( 1 )  Geographic  and  temporal 
coverage,  (i)  For  the  2  GHz  MSS  band, 
an  applicant  must  demonstrate  that  it 
can  provide  space-segmetit  service 
covering  all  50  states.  Puerto  Rico,  and 
the  U.S.  Virgin  Islands  one-hundred 
percent  of  the  time,  consistent  with  the 
coverage  requirements  for  2  GHz  MSS 
GSO  operators. 

(ii)  For  the  L-band.  an  applicant  must 
demonstrate  that  it  can  provide  space- 
segment  service  covering  all  50  states, 
Puerto  Rico,  and  the  U.S.  Virgin  Islands 
one-hundred  percent  of  the  time,  unless 
it  is  not  technically  possible  for  the  MSS 
operator  to  meet  the  coverage  criteria 
from  its  orbital  position. 

(iii)  For  the  Big  LEO  band,  an 
applicant  must  demonstrate  that  it  can 
provide  space-segment  service:  to  all 
locations  as  far  north  as  70°  North 
latitude  and  as  far  south  as  55°  South 
latitude  for  at  least  seventy-five  percent 
of  every  24-hour  period,  i.e.,  that  at  least 
one  satellite  will  be  visible  above  the 
horizon  at  an  elevation  angle  of  at  least 
5°  for  at  least  18  hours  each  day;  and  on 
a  continuous  basis  throughout  the  fifty 
states,  Puerto  Rico  and  the  U.S.  Virgin 
Islands,  i.e.,  that  at  least  one  satellite 
will  be  visible  above  the  horizon  at  an 
elevation  angle  of  at  least  5°  at  all  times. 

(2)  Replacement  satellites,  (i) 
Operational  NGSO  MSS  ATC  systems 
shall  maintain  an  in-orbit  spare  satellite. 

(ii)  Operational  GSO  MSS  ATC 
systems  shall  maintain  a  spare  satellite 
on  the  ground  within  one  year  of 
commencing  operations  and  launch  it 
info  orbit  during  the  next  commercially 
reasonable  launch  window  following  a 
satellite  failure. 

(iii)  All  MSS  ATC  licensees  must 
report  any  satellite  failures, 
malfunctions  or  outages  that  may 
require  satellite  replacement  within  ten 
days  of  their  occurrence. 

(3)  Commercial  availability.  Mobile- 
satellite  service  must  be  commercially 
available  (viz..  offering  services  for  a  fee) 
in  accordance  with  the  coverage 
requirements  that  pertain  to  each  band 
as  a  prerequisite  to  an  MSS  licensee's 
offering  ATC  service. 


(4)  Integrated  services.  MSS  ATC 
licensees  shall  offer  an  integrated 
service  of  MSS  and  MSS  ATC. 
Applicants  for  MSS  ATC  may  establish 
an  integrated  service  offering  by 
affirmatively  demonstrating  that: 

(i)  The  MSS  ATC  operator  will  use  a 
dual-mode  handset  that  can 
communicate  with  both  the  MSS 
network  and  the  MSS  ATC  component 
to  provide  the  proposed  ATC  service;  or 

[u]  Other  evidence  establishing  that 
the  MSS  ATC  operator  will  provide  an 
integrated  service  offering  to  the  public. 

(5)  In-band  operation,  (i)  In  the  2  GHz 
MSS  band.  MSS  ATC  is  limited  to  an. 
MSS  licensee's  selected  assignment. 
MSS  ATC  operations  on  frequencies 
beyond  the  MSS  licensee's  selected 
assignment  are  prohibited. 

(ii)  In  the  Big  LEO  band,  MSS  ATC  is 
limited  to  no  more  than  5.5  MHz  of 
spectrum  in  each  direction  of  operation. 
Licensees  in  these  bands  may 
implement  ATC  only  on  those  channels 
on  which  MSS  is  authorized,  consistent 
with  the  Big  LEO  band-sharing 
arrangement. 

(iii)  In  the  L-band.  MSS  ATC  is 
limited  to  those  frequency  assignments 
available  for  MSS  use  in  accordance 
with  the  Mexico  City  Memorandum  of 
Understanding,  its  successor  agreements 
or  the  result  of  other  organized  efforts  of 
international  coordination. 

(c)  Equipment  certification.  (1)  Each 
ATC  MET  utilized  for  operation  under 
this  part  and  each  transmitter  marketed, 
as  set  forth  in  §  2.803  of  this  chapter, 
must  be  of  a  type  that  has  been 
authorized  by  the  Commission  under  its 
certification  procedure  for  use  under 
this  part. 

(2)  Any  manufacturer  of  radio 
transmitting  equipment  to  be  used  in 
these  services  may  request  equipment 
authprizatjon  following  the  procedures 
set  forth  in  subpart  J  of  part  2  of  this 
chapter.  Equipment  authorization  for  an 
individual  transmitter  may  be  requested 
by  an  applicant  for  a  station 
authorization  by  following  the 
procedures  set  forth  in  part  2  of  this 
chapter. 

(3)  Licensees  and  manufacturers  are 
subject  to  the  radiofrequency  radiation 
exposure  requirements  specified  in 

§§  1.1307(b),  2.1091  and  2.1093  of  this 
chapter,  as  appropriate.  MSS  ATC  base 
stations  must  comply  with  the 
requirements  specified  in  §  1.1307(b)  of. 
this  chapter  for  PCS  base  stations.  MSS 
ATC  mobile  terminals  must  comply 
with  the  requirements  specified  for 
mobile  and  portable  PCS  transmitting 
devices  in  §  1.1307(b)  of  this  chapter. 
MSS  ATC  mobile  terminals  must  also 
comply  with  the  requirements  in 
§§2.1091  and  2.1093  of  this  chapter  for 


Satellite  Communications  Services 
devices.  Applications  for  equipment 
authorization  of  mobile  or  portable 
devices  operating  under  this  section 
must  contain  a  statement  confirming 
compliance  with  these  requirements  for 
both  fundamental  emissions  and 
unwanted  emissions.  Technical 
information  showing  the  basis  for  this 
statement  must  be  submitted  to  the 
Commission  upon  request. 

(d)  Applicants  for  an  ancillary 
terrestrial  component  authority  shall 
demonstrate  compliance  with  the 
provisions  of  §§  1.924  of  this  chapter 
and  25.203(e)  through  (g)  and  with 
§§  25.252,  25.253,  or  25.254,  as 
appropriate,  through  certification  or 
explanatory  technical  exhibit. 

(e)  Upon  receipt  of  ATC  authority,  all 
ATC  licensees  must  ensure  continued 
CQmpliance  with  this  section  and 

§§  25.252,  25.253,  or  25.254,  as 
appropriate. 

■  8.  Section  25.201  is  amended  by 
adding  the  following  definitions  in 
alphabetical  order  to  read  as  follows: 

s 

§25.201     Definitions. 

Ancillary  terrestrial  component.  The 
term  "ancillary  terrestrial  component" 
means  a  terrestrial  communications 
network  used  in  conjunction  with  a 
qualifying  satellite  network  system 
authorized  pursuant  to  these  rules  and 
the  conditions  established  in  the  Report 
and  Order  issued  in  IB  Docket  01-185, 
Flexibility  for  Delivery  of 
Communications  by  Mobile  Satellite 
Service  Providers  in  the  2  GHz  Band,  the 
L-Band,  and  the  1.6/2.4  GHz  Band. 

Ancillary  terrestrial  component  base 
station.  The  term  "ancillary  terrestrial 
component  base  station"  means  a 
terrestrial  fixed  facility  used  to  transmit 
communications  to  or  receive 
communications  from  one  or  more 
ancillar)'  terrestrial  component  mobile 
terminals. 

Ancillary  terrestrial  component 
mobile  terminal.  The  term  "ancillary 
terrestrial  component  mobile  terminal" 
means  a  terrestrial  mobile  facility  used 
to  transmit  communications  to  or 
receive  communications  from  an 
ancillary  terrestrial  component  base 
station  or  a  space  station. 
***** 

Selected  assignment.  The  tterm 
"selected  assignment"  means  a 
spectrum  assignment  voluntarily 
identified  by  a  2  GHz  MSS  licensee  at 
the  time  that  the  licensee's  first  2  GHz 
mobile-satellite  service  satellite  reaches 
its  intended  orbit,  or  other  mobile- 
satellite  service  spectrum  in  which  the 
Commission  permits  a  2  GHz  mobile- 
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satellite  service  licensee  to  conduct 
mobile-satellite  service  operations  with 
authority  superior  to  that  of  other  in- 
band,  mobile-satellite  service  licensees. 


Slrvctural  attenuation.  The  term 
"structural  attenuation"  means  the 
signal  attenuation  caused  by, 
transmitting  to  and  from  mobile 
terminals  which  are  located  in  buildings 
or  other  man-made  structures  that 
attenuate  the  transmission  of 
radiofrequency  radiation. 


■  9.  Section  25.252  is  added  to  read  as 
follows: 

§  25.252    Special  requirements  for  ancillary 
terrestrial  components  operating  in  the 
2000-2020  MHz/2180-2200  MHz  bands. 

(a)  Applicants-  for  an  ancillary 
terrestrial  component  in  these  bands 
must  demonstrate  that  ATC  base 
stations  shall  not: 


(1)  Exceed  an  EIRP  of  -  100.6  dBW/ 
4  kHz  for  out-of-channel  emissions  at 
the  edge  of  the  MSS  licensee's  selected 
assigiunent. 

(2)  Exceed  a  peak  EIRP  of  27  dBW  in 
1.23  MHz. 

(3)  Exceed  an  EIRP  toward  the 
physical  horizon  (not  to  include  man- 
made  structures)  of  25.5  dBW  in  1.23 
MHz. 

(4)  Be  located  less  than  190  meters 
from  all  airport  runways  and  aircraft 
stand  areas,  including  takeoff  and 
landing  paths. 

(5)  Exceed  an  aggregate  power  flux 
density  of  -  51.8  dBW/m^  in  a  1.23 
MHz  bandwidth  at  all  airport  runways 
and  aircraft  stand  areas,  including 
takeoff  and  landing  paths  and  all  ATC 
base  station  antennas  shall  have  an 
overhead  gain  suppression  according  to 
the  following. 

(6)  Be  located  less  than  820  meters 
from  a  U.S.  Earth  Station  facility 
operating  in  the  2200-2290  MHz  band. 
In  its  MSS  ATC  application,  the  MSS 


licensee  should  request  a  list  of 
operational  stations  in  the  2200-2290 
MHz  band. 

(7)  Exceed  an  EIRP  in  the  1559-1610 
MHz  band  of  -  70  dBW/MHz  for 
wideband  emissions  and  -  80  dBVV  in 
the  1559-1605  MHz  band  for  narrow- 
band emissions  (discrete  emissions  of 
less  than  700  Hz  bandwidth).  The 
wideband  EIRP  level  is  to  be  measured 
using  a  root  mean  square  (RMS)  detector 
function  with  a  resolution  bandwidth  of 
1  MHz  or  equivalent  and  the  video 
bandwidth  is  not  less  than  the 
resolution  bandwidth.  The  narrowband 
EIRP  level  is  to  be  measured  using  an 
RMS  detector  function  with  a  resolution 
bandwidth  of  1  kHz  or  equivalent.  The 
measurements  are  to  be  made  over  a  20 
millisecond  averaging  period  when  the 
base  station  is  transmitting. 

(8)  Use  ATC  base  station  antennas 
that  have  a  gain  greater  than  17  dBi  and 
must  have  an  overhead  gain  suppression 
according  to  the  following: 


Angle  from  direction  of  maximum  gain,  in  vertical  plane,  above  antenna 

(degrees) 


0  

2  

8fo  180 


Antenna  discrimination  pattem  (dB) 


Gmax 

Not  to  Exceed  Gmax  -  14 

Not  to  Exceed  Gmax  -  25 


Where:  Gmax  is  the  maximum  gain  of  the  base  station  antenna  in  dBi. 


(b)  Applicants  for  an  ancillary 
terrestrial  component  in  these  bands 
must  demonstrate  that  ATC  mobile 
terminals  shall: 

(1)  Observe  a  peak  EIRP  limit  of  1.0 
dBW  in  1.23  MHz. 

(2)  Limit  out-of-channel  emissions  at 
the  edge  of  a  MSS  licensee's  selected 
assignment  to  an  EIRP  density  of  -  67 
dBW/4  kHz. 

(3)  Not  exceed  an  EIRP  in  the  1559- 
1610  MHz  band  of  -  70  dBW/MHz  for 
wideband  emissions  and  -  80  dBW  in 
the  1559-1605  MHz  band  for  narrow- 
band emissions  (discrete  emissions  of 
less  than  700  Hz  bandwidth).  The 
wideband  EIRP  level  is  to  be  measured 
using  a  root  mean  square  (RMS)  detector 
function  with  a  resolution  bandwidth  of 
1  MHz  or  equivalent  and  the  video 
bandwidth  is  not  less  than  the 
resolution  bandwidth.  The  narrowband 
EIRP  level  is  to  be  measured  using  an 
RMS  detector  function  with  a  resolution 
bandwidth  of  1  kHz  or  equivalent.  The 
measurements  are  to  be  made  over  a  20 
millisecond  averaging  period  when  the 
mobile  terminal  is  transmitting. 

(c)  For  ATC  operations  in  the  2000- 
2020  MHz  band,  the  power  of  any. 
emission  outside  the  licensee's 
frequency  band(s)  of  operation  shall  be 
attenuated  below  the  transmitter  power 


(P)  within  the  licensed  band(s)  of 
operation,  measured  in  watts,  in 
accordance  with  the  following: 

(1)  On  any  frequency  within  the  2000 
to  2020  MHz  band  outside  the  licensee's 
frequency  band(s)  of  operations, 
emissions  shall  be  attenuated  by  at  least 
43  -H  10  log  (P)  dB. 

(2)  Emissions  on  frequencies  lower 
than  1995  MHz  and  higher  than  2025 
MHz  shall  be  attenuated  by  at  least  70 
+  10  log  P.  Emissions  in  the  bands 
1995-2000  MHz  and  2020-2025  MHz 
shall  be  attenuated  by  at  least  a  valqe  as 
determined  by  linear  interpolation  from 
70  +  10  log  P  at  1995  MHz  or  2025  MHz, 
to  43  +  10  log  P  dB  at  the  nearest  MSS 
band  edge  at  2000  MHz  or  2020  MHz 
respectively.    ■ 

(3)  When  an  emission  outside  of  the 
authorized  bandwidth  causes  harmful 
interference,  the  Commission  may.  in  its 
discretion,  require  greater  attenuation 
than  specified  in  paragraphs  (c)(1)  and 
(2)  of  this  section. 

(4)  Compliance  with  these  provisions 
is  based  on  the  use  of  measurement 
instrumentation  employing  a  resolution 
bandwidth  of  1  megahertz  or  greater. 

Note  to  §25.252:  The  preceding  rules  of 
§  25.2.52  are  based  on  cdma2000  system 
architecture.  To  the  extent  that  a  2  GHz  MSS 
licensee  is  ableMo  demonstrate  that  the  use 
of  a  different  system  architecture  would 


produce  no  greater  potential  interference 
than  that  produced  as  a  result  of 
implementing  the  rules  of  this  section,  an 
MSS  licensee  is  permitted  to  apply  for  ATC 
authorization  based  on  another  system 
architecture. 

■  10.  Section  25.253  is  added  to  read  as 
follows: 

§25.253    Special  requirements  for  ancillary 
terrestrial  components  operating  in  the 
1626.5-1660.5  MHz/1525-1559  MHz  bands. 

(a)  An  applicant  for  an  ancillary 
terrestrial  component  in  these  bands 
shall: 

(1)  Implement  the  maximum  available 
power  control  for  all  ATC  base  stations 
and  mobile  terminals  under  GSM.800  or 
GSM  1800  standard  (dynamic  range  of 
30  dB  in  steps  of  2  dB). 

(Z)  Implement  a  variable  rate  vocoder 
in  the  ATC  mobile  terminal  such  that 
the  duty  cycle  of  the  mobile  terminal  is 
reduced  when  the  EIRP  of  the  mobile 
terminals  requested  by  the  power 
control  system  is  increased  above  a 
nominal  -  7.4  dBVV.  The  duty  cycle  will 
be  reduced  by  refraining  from 
transmitting  on  consecutive  time  slots. 
The  duty  cycle  of  the  mobile  terminal, 
as  measured  over  a  0.25  second  period, 
shall  comply  with  the  following 
schedule: 
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Nominal  mobile  terminal  peak 
EIRP 

Mobile  ter- 
minal 

transmit 
duty  cycle 

(percent) 

Equal  to  or  less  than     7.4  dBW 
Greater  than      7  4  dBW  

100 
50 

Greater  than     4  4  dBW 

25 

Greater  than      1  4  dBW  

20 

Greater  than  -0  4  dBW 

18.2 

(3)  Implement  the  provisions  of 
paragraph  (a)(2)  of  this  section  in  a 
manner  that  precludes  other  ATC 
mobile  terminals  from  using  the  open 
time  slots. 

(4)  Demonstrate,  at  the  time  of 
application,  how  the  ATC  network  will 
comply  with  the  requirements  of    . 
paragraphs  (a)  and  (b)(1)  through  (l))(3) 
of  this  section. 

(5)  Demonstrate,  at  the  time  of 
application,  how  its  ATC  network  will 
comply  with  the  requirements  of 
footnotes  US308  and  US315  to  the  table 
of  frequency  allocations  contained  in 

§  2.106  of  this  chapter  regarding  priority 
and  preemptive  access  to  the  L-band 
MSS  spectrum  by  the  aeronautical 
mobile-satellite  en-route  service 
(AMS(R)S)  and  the  global  maritime 
distress  and  safety  system  (GMDSS). 

(6)  Demonstrate  how  its  ATC  network 
base  stations  and  mobile  terminals  will 
comply  with  the  Global  Mobile  Personal 
Communications  by  Satellite  (GMPCS) 
system  requirements  to  protect  the 
radionavigation  satellite  services  (RNSS) 
operations  in  the  allocation  above  1559 
MHz. 

(7)  Coordinate  with  the  terrestrial 
CMRS  operators  prior  to  initiating  ATC 
transmissions  when  co-locating  ATC 
base  stations  with  terrestrial  commercial 
mobile  radio  service  (CMRS)  base 
stations  that  make  use  of  Global 
Positioning  System  (GPS)  time-based 
receivers. 

(8)  Demonstrate  that  the  cellular 
structure  of  the  ATC  network  design 


includes  18  dB  of  link  margin  allocated 
to  structural  attenuation.  If  less 
structural  attenuation  is  used,  the 
maximum  number  of  base  stations 
permitted  under  paragraph  (c)  of  this 
section  must  be  reduced  or  a  showing 
must  be  made  that  there  would  be  no 
increase  in  interference  to  other  MSS 
operators  and  that  the  applicant's 
satellite  would  continue  to  meet  the 
other  requirements  of  this  section. 

(b)  ATC  base  stations  shall  not  exceed 
an  out-of-chaimel  emissions 
measurement  of  -  57.9  dBW/MHz  at  the 
edge  of  a  MSS  licensee's  authorized  and 
internationally  coordinated  MSS 
frequency  assignment. 

(c)  The  maximum  number  of  base 
stations  operating  in  the  U.S.  on  any  one 
200  kHz  channel  shall  not  exceed  1725. 
During  the  first  18  months  following 
activation  for  testing  of  the  first  ATC 
base  station,  the  L-band  ATC  operator 
shall  not  implement  more  than  863  base 
stations  on  the  same  200  kHz  channel.- 
L-band  ATC  operators  shall  notify  the 
Commission  of  the  date  of  the  activation 
for  testing  of  the  first  ATC  base  station 
and  shall  maintain  a  record  of  the  total 
number  of  ATC  base  stations  operating 
in  the  U.S.  on  any  given  200  kHz  of 
spectrum.  Upon  request  by  the 
Commission,  L-band  ATC  operators 
shall  provide  this  information  to  resolve 
any  claim  it  receives  from  an  L-band 
MSS  operator  that  ATC  operations  are 
causing  interference  to  its  MSS  system. 

(d)  Applicants  for  an  ancillary 
terrestrial  component  in  these  bands 
must  demonstrate  that  ATC  base 
stations  shall  not: 

(1)  Exceed  peak  EIRP  of  19.1  dBW,  in 
200  kHz,  per  carrier  with  no  more  than 
three  carriers  per  sector; 

(2)  Exceed  an  EIRP  toward  the 
physical  horizon  (not  to  include  man- 
made  structures)  of  14.1  dBW  per  carrier 
in  200  kHz: 


(3)  Locate  any  ATC  base  station  less 
than  470  meters  from  all  airport 
runways  and  aircraft  stand  areas, 
including  takeoff  and  landing  paths; 

(4)  Exceed  an  aggregate  power  flux 
density  level  of  -  73.0  dBW/m-/200  kHz 
at  the  edge  of  all  airport  runways  and 
aircraft  stand  areas,  including  takeoff 
and  landing  paths: 

(5)  Locate  any  ATC  base  station  less 
than  1.5  km  from  the  boundaries  of  all 
navigable  waterways  or  the  ATC  base 
stations  shall  not  exceed  a  power  flux 
density  level  of  -64.6  dBW/m-/200  kHz 
at  the  water's  edge  of  any  navigable 

, waterway; 

(6)  Exceed  a  peak  antenna  gain  of  16 
dBi; 

(7)  Exceed  an  EIRP  in  the  1559-1605 
MHz  band  of  -  70  dBW/MHz  for 
wideband  emissions  and  -  80  dBW  for 
narrowband  emissions  (discrete 
emissions  of  less  than  700  Hz 
bandwidth).  The  ATC  station  shall  not 
exceed  an  EIRP  in  the  1605-1610  MHz 
frequency  range  that  is  determined  by 
the  linear  interpolation  from  -  70  dBW/ 
MHz  at  1605  MHz  to  - 10  dBW/MHz  at 
1610  MHz  for  wideband  emissions.  The 
wideband  EIRP  level  is  to  be  measured 
using  a  root  mean  square  (RMS)  detector 
function  with  a  resolution  bandwidth  of 
1  MHz  or  equivalent  and  the  video 
bandwidth  is  not  less  than  the 
resolution  bandwidth.  The  narrowband 
EIRP  level  is  to  be  measured  using  an 
RMS  detector  function  with  a  resolution 
bandwidth  of  1  kHz  or  equivalent.  The 
measurements  are  to  be  made  over  a  20 
millisecond  averaging  period  when  the 
base  station  is  transmitting. 

(e)  Applicants  for  an  ancillary 
terrestricil  component  in  these  bands 
must  demonstrate,  at  the  time  of  the 
application,  that  ATC  base  stations  shall 
use  left-hand-circular  polarization 
antennas  with  a  maximum  gain  of  16 
dBi  and  overhead  gain  suppression 
according  to  the  following: 


Angle  from  direction  ot  maximum  gain,  in  vertical  plane,  atx}ve  antisnna 

^degrees) 


0  

5  

10- 

15  to  30  .... 
30  to  55  .... 
55  to  145  .. 
145  to  180 


Antenna  discrimination  pattern  (dB) 


Gmax 

Not  to  Exceed  Gmax  -  5 
Not  to  Exceed  Gmax  -  1 9 
Not  fo  Exceed  Gmax  -  27 
Not  to  Exceed  Gmax  -  35 
Not  to  Exceed  Gmax  -  40 
Not  to  Exceed  Gmax  -  26 


Where:  Gmax  is  ttte  maximum  gain  of  the  base  station  antenna  in  dBi 


tf)  Prior  to  operation,  ancillary 
terrestrial  component  licensees  shall: 

(1)  Provide  the  Commission  with 
sufficient  information  to  complete 
coordination  of  ATC  base  stations  with 
Search-and-Rescue  Satellite-Aided 


Tracking  (SARSAT)  earth  stations 
operating  in  the  1544-1545  MHz  band 
for  any  ATC  base  station  located  either 
within  27  km  of  a  SARSAT  station,  or 
within  radio  horizon  of  the  SARSAT 
station,  whichever  is  less. 


(2)  Take  all  practicable  steps  to  avoid 
locating  ATC  base  stations  within  radio 
line  of  sight  of  MAT  receive  sites  in 
order  to  protect  U.S.  MAT  systems 
consistent  with  ITU-R  Recommendation 
ITU-R  M.1459.  MSS  ATC  base  stations 
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located  within  radio  line  of  sight  of  a 
MAT  receiver  must  be  coordinated  with 
the  Aerospace  and  Flight  Test  Radio 
Coordinating  Council  (AFTRCC)  for 
non-Government  MAT  receivers  on  a 
case-by-case  basis  prior  to  operation. 
For  government  MAT  receivers,  the 
MSS  licensee  shall  supply  sufficient 
information  to  the  Commission  to  allow 
coordination  to  take  place.  A  listing  of 
current  and  planned  MAT  receiver  sites 
can  be  obtained  from  AFTRCC  for  non- 
Government  sites  and  through  the  FCC's 
IRAC  Liaison  for  Government  MAT 
receiver  sites. 

(g)  Applicants  for  an  ancillary 
terrestrial  component  in  these  bands 
must  demonstrate  that  ATC  mobile 
terminals  shall: 

(1)  Be  limited  to  a  peak  EIRP  level  of 

0  dBW  and  an  out-of-channel  emissions 
of  -  67dBW/4  kHz  at  the  edge  of  an 
MSS  licensee's  authorized  and 
internationally  coordinated  MSS 
frequency  assignment. 

(2)  Take  all  practicable  steps  to  avoid 
ATC  mobile  terminals  from  causing 
interference  to  U.S.  radio  astronomy 
ser\'ice  (RAS)  observations  in  the  1660- 
1660.5  MHz  band. 

(3)  Not  exceed  an  EIRP  in  the  1559- 
1605  MHz  band  of  -  70  dBW/MHz  for 
wideband  emissions  and  -  80  dBW  for 
narrowband  emissions  (discrete 
emissions  of  less  than  700  Hz 
bandwidth).  The  ATC  station  shall  not 
exceed  an  EIRP  in  the  1605-1610  MHz 
frequency  range  that  is  determined  by 
the  linear  interpolation  from  -  70  dBW/ 
MHz  at  1605  MHz  to  -  10  dBW/MHz  at 
1610  MHz  for  wideband  emissions.  The 
wideband  EIRP  level  Hs  to  be  measured 
using  a  root  mean  square  (RMS)  detector 
function  with  a  resolution  bandwidth  of 

1  MHz  or  equivalent  and  the  video 
bandwidth  is  not  less  than  the 
resolution  bandwidth.  The  narrowband 
EIRP  level  is  to  be  measured  using  an 
RMS  detector  function  with  a  resolution 
bandwidth  of  1  kHz  or  equivalent.  The 
measurements  are  to  be  made  over  a  20 
millisecond  averaging  period  when  the 
mobile  terminal  is  transmitting. 

Note  to  §25.253:  The  preceding  rules  of 
§  25.253  are  based  on  GSM/TDMA  800  or 
GSM  1800  system  architecture.  To  tbe  extent 
that  an  L-band  MSS  licensee  is  able  to 
demonstrate  that  the  use  of  a  different  system 
architecture  would  produce  no  greater 
potential  interference  than  that  produced  as" 
a  result  of  implementing  the  rules  of  Ihis 
section,  an  MSS  licensee  is  permitted  to 
apply  for  .ATC  authorization  based  on 
another  system  architecture. 

■  11.  Section  25.254  is  added  to  read  as 
follows: 


§  25.254    Special  requirements  for  ancillary 
terrestrial  components  operating  in  the 
1610-1626.5  MHZ/2483.S-2500  MHz  t>ands.  ^ 

(a)  An  applicant  for  an  ancillary 
terrestrial  component  in  these  bands 
must  demonstrate  that  ATC  base 
stations  shall: 

(1)  Not  exceed  a  peak  EIRP  of  32  dBW 
,  in  1.25  MHz: 

(2)  Not  cause  unacceptable 
interference  to  systems  identified  in 
paragraph  (c)  of  this  section  and,  in  any 
case,  shall  not  exceed  out-of-channel 
emissions  of  -44.1  dBVV/30  kHz  at  the 
edge  of  the  MSS  licensee's  authorized 
frequency  assignment: 

(3)At  the  time  of  application,  that  it 
has  taken,  or  will  take  steps  necessary 
to  avoid  causing  interference  to  other 
services  sharing  the  use  of  the  2450- 
2500  MHz  band  through  frequency 
coordination;  and 

(4)Not  exceed  an  EIRP  in  the  1559- 
1605  MHz  band  of  -  70  dBWv'MHz  for 
wideband  emissions  and  -  80  dBW  for 
narrowband  emissions  (discrete 
emissions  of  less  than  700  Hz 
bandwidth).  The  ATC  station  shall  not 
exceed  an  EIRP  in  the  1605-1610  MHz 
frequency  range  that  is  determined  by 
the  linear  interpolation  from  -  70  dBW/ 
MHz  at  1605  MHz  to  - 10  dBW/MHz  at 
1610  MHz  for  wideband  emissions.  The 
wideband  EIRP  level  is  to  be  measured 
using  a  root  mean  square  (RMS)  detector 
function  with  a  resolution  bandwidth  of 
1  MHz  or  equivalent  and  the  video 
bandwidth  is  not  less  than  the 
resolution  bandwidth.  The  narrowband 
EIRP  level  is  to  be  measured  using  an 
RMS  detector  function  with  a  resolution 
bandwidth  of  1  kHz  or  equivalent.  The 
measurements  are  to  be  made  over  a  20 
millisecond  averaging  period  when  the 
basevstation  is  transmitting. 

(b)  An  applicant  for  an  ancillary 
terrestrial  component  in  these  bands 
must  demonstrate  that  mobile  terminals 
shall: 

(1)  Meet  the  requirements  contained 
in  §  25.213  to  protect  radio  astronomy 
service  (RAS)  observations  in  the 
1610.6-1613.8  MHz  band  from 
unacceptable  interference; 

(2)  Observe  a  peak  EIRP  limit  of  1.0 
dBW  in  1.25  MHz: 

(3)  Obser\'e  an  out-of-channel  EIRP 
limit  of  -57.1  dBW/30  kHz.at  the  edge 
of  the  licensed  MSS  frequency 
assignment. 

(4)  Not  exceed  an  EIRP  in  the  1559- 
1605  MHz  band  of  -  70  dBW/MHz  for 
wideband  emissions  and  -  80  dBW  for 
narrowband  emissions  (discrete 
emissions  of  less  than  700  Hz 
bandwidth).  The  ATC  station  shall  not 
exceed  an  EIRP  in  the  1605-1610  MHz 
frequency  range  that  is  determined  by 
the  linear  interpolation  from  -  70  dBW/ 


MHz  at  1605  MHz  to  - 10  dBW/MHz  at 
1610  MHz  for  wideband  emissions.  The  ' 
wideband  EIBP  level  is  fo  be  measured 
using  a  root  mean  square  (RMS)  detector 
function  with  a  resolution  bandwidth  of 
1  MHz  or  equivalent  and  the  video 
bandwidth  is  not  less  than  the 
resolution  bandwidth.  The  narrowband 
EIRP  level  is  fo  be  measured  using  an 
RMS  detector  function  with  a  resolution 
bandwidth  of  1  kHz  or  equivalent.  The 
measurements  are  to  be  made  over  a  20 
millisecond  averaging  period  when  the 
mobile  terminal  is  transmitting, 
(c)  Applicants  for  an  ancillar\' 
terrestrial  component  to  be  used  in 
conjunction  with  a  mobile-satellite  " 
service  system  using  CDMA  technology 
shaU  coordinate  the  use  of  the  Big  LEO 
MSS  spectrym  designated  for^CDMA 
systems  using  the  framework 
established  by  the  ITU  in 
Recommendation  ITU-R  M.1186 
"Technical  Considerations  for  the 
Coordination  Between  Mobile  Satellite 
Service  (MSS)  Networks  Utilizing  Code 
Division  Muhiple  Access  (CDMA)  and 
Other  Spread  Spectrum  Techniques  in 
the  1-3  GHz  Band"  (1995). 
Recommendation  ITU-R  M.1186  is 
incorporated  by  reference.  The  Director 
of  the  Federal  Register  approves  this 
incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Copies  of  this  standard  can 
be  inspected  at  the  Federal 
Communications  Commission.  445  12th 
Street.SW.,  Washington.  DC  (Reference 
Information  Center)  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  Suite  700.  Washington.  DC. 
The  ITU-R  Recommendations  can  also 
be  purchased  from  the  International 
Tejecommunication  Union  (ITU).  Place 
des  Nations,  CH-1211  Geneva  20. 
Switzerland. 

Note  to  §25.254:  The  pret:eding  rules  irf 
«5  25.254  art-  based  on  C(lma2000  afid  IS-fl5 
system  an  hilecture.  To  the  t!\tpnl  that  a  Big 
LEO  MSS  licensee  is  able  to  demonstrate  that 
the  use  nl  different  system  architei  lufes 
would  produce  no  greater  potential 
interference  than  thai  produced  as  a  resull  of 
implemwnliiig  the  rules 'of  this  section,  an    • 
MSS  licensee  is  permitted  to  apply  for  ATC 
authorization  t)ased  on  another  svstem" 
archileclurc. 

■  12.  Section  25.255  is  added  to  read  as 
follows: 

§  25.255  Procedures  for  resolving  harmful 
interference  related  to  operation  of  ancillary 
terrestrial  components  operating  in  the  1 .57 
1.6  GHz.  1.6/2.4  GHz  and  2  GHz  bands. 

If  harmful  interference  is  caused  to 
other  services  by  ancillar}-  MSS  ATC 
operations,  either  from  ATC  base 
stations  or  mobile  terminals,  the  MSS 
ATC  operator  must  resolve  any  such 
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interference.  If  the  MSS  ATC  operator 
claims  to  have  resolved  the  interference 
and  other  operators  claim  that 
interference  has  not  been  resolved,  then 
the  parties  to  the  dispute  may  petition 
the  Commission  for  a  resolution  of  their 
claims. 
|FR  Doc.  0.1-t40«l  Filed  6-^-03:  8:45  am] 

BILLING  CODC  6712-01-? 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-1124,  MM  Docket  No.  01-104,  RM- 
10103,  RM-10323,  and  RM-10324] 

Radio  Broadcasting  Services;  Auburn, 
Birmingham,  Camp  Hill,  Oadeville, 
Gardendale,  Goodwater,  Homewood, 
Jemison,  Northport,  Pine  Level, 
Thomaston,  and  Tuscaloosa,  AL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  t"inal  rule;  reconsideration 

granted. 

SUMMARY:  This  document  grants  a 
petition  for  reconsideration,  reinstates, 
and  conditionally  grants  two 
cuuiiterproposals  subject  to  the  outcome 
of  an  earlier  proceeding.  Originally,  the 
Report  and  Order  in  this  proceeding 
dismissed  the  two  counterproposals 
because  they  relied  on  an  effective  but 
non-final  action  in  an  earlier  rulemaking 
proceeding.  See  67  FR  57203 
(September  9,  2002).  This  document 
reverses  that  policy,  flnding  that  the 
counterproposals  did  not  have  to  await 
final  action  in  the  earlier  rulemaking 
proceeding.  See  also  Supplemental 
Information. 

DATES:  Effective  July  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  |.  Rhodes.  Media  Bureau.  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  01-104.  adopted  May  16.  2003, 
and  released  May  20,  2003.  The  full  text 
■  of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
information  Center  at  Portals  II,  CY- 
A257,  445  12th  Street.  SW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
Qualex  International,  Portals  II.  445 
12th  Street,  SW.,  Room  CY-B402. 
Washington,  DC  20554.  telephone  202- 
863-2893,  facsimile  202-863-2898.  or 
via  e-mail  qualexint®aol.com. 


In  granting  the  first  counterproposal, 
this  document  reallotted  and  changed 
the  community  of  license  for  Station 
WLXY(FM).  Channel  263C1  from 
Northport,  Alabama,  to  Helena. 
Alabama,  as  a  first  local  service,  at 
reference  coordinates  33-07-07  and  87- 
15-18.  To  prevent  the  removal  of  the 
sole  local  service  in  Northport.  the 
document  reallotted  and  changed  the 
community  of  license  of  Station 
WTUG(FM),  Channel  225C1.  from 
Tuscaloosa  to  Northport.  The  reference 
coordinates  for  Channel  225C1  at 
Northport  are  33-03-20  and  87-32-59. 

In  granting  the  second 
counterproposal,  the  document 
upgraded,  reallotted,  and  changed  the 
community  of  license  for  Station 
WODL(FM)  from  Channel  24  7 A  at 
Homewood,  Alabama,. to  Channel  247C2 
at  Gardendale.  Alabama  The  coordinates 
for  Charuiel  247C2  at  Gardendale  are ' 
33-34-55  and  86-56-46.  To 
accommodate  this  action,  the  document 
made  seven  other  changes  to  the  FM 
Table  of  Allotments.  First,  the  document 
substituted  Channel  262A  for  Channel 
247A  at  Dadeville,  Alabama,  at 
reference  coordinates  32-52-58  and  85- 
49-16,  and  modified  the  license  for 
Station  WZLM(FM)  accordingly. 
Second,  the  document  substituted 
Channel  300A  for  Channel  247A  at 
Orrville,  Alabama,  at  a  new  site.  The 
reference  coordinates  for  Channel  300A 
at  Orrville  are  32-19-35  and  87-11-57. 
Third,  the  staff  reallotted  and  changed 
the  community  of  license  for  Station 
WSSY-FM.  Channel  248A  from 
Talladega.  Alabama,  to  Goodwater, 
Alabama,  at  reference  coordinates  33- 
02-22  and  86-00-21. 

Foiurth,  the  documented  modified  the 
reference  coordinates  for  vacant  and 
unapplied  for  Channel  248A.  Pine 
Level.  Alabama.  The  new  reference 
coordinates  for  Channel  248A  at  Pine 
Level  are  31-59-33  and  86-00-05.  Fifth, 
the  document  reallottedand  changed 
the  community  of  license  for  Station 
WEZZ-FM,  Channel  249A  from 
Clanton.  Alabama,  to  Jemison,  Alabama, 
at  reference  coordinates  of  32-56-23 
and.86-^6-11.  Sixth,  the  document 
modified  the  reference  coordinates  for 
Station  WAYI(FM).  Channel  249A. 
Thomaston,  Alabama,  to  32-17-45  and 
87-44-45.  Seventh,  to  prevent  the 
removal  of  the  sole  local  service  at 
Homewood.  the  document  reallotted 
and  changed  the  community  of  license 
for  Station  WBPT{FM),  Channel  295C, 
from  Birmingham  to  Homewood, 
Alabama,  at  reference  coordinates  of  33- 
29-19  and  86-45-78. 

List  of  Subiects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 


■  Part  73  of  Title  47  of  the  Code  of  Fed- 
eral Regulations  is  amended  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334  and  336. 

§73.202    [Amended] 

■  2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Alabama,  is  amended 
by  removing  Channel  295C  at  Bir- 
mingham, by  removing  Clanton,  Channel 
249A,  by  removing  Channel  247A  and  by 
adding  Channel  262A  at  Dadeville,  by 
removing  Channel  24  7 A  and  by  adding 
Channel  295C  at  Homewood,  by  adding 
Gardendale,  Channel  247C2,  by  adding 
Goodwater,  Channel  248A,  by  adding 
Helena.  Channel  263C1,  by  adding 
Jemison,  Channel  249A,  by  removing 
Channel  263C1  and  by  adding  Channel 
225C1  at  Northport,  by  removing 
Channel  24  7 A  and  by  adding  Channel 
300A  at  Orrville,  by  removing  Channel 
248A  at  Talladega,  and  by  removing 
Channel  225C1  at  Tuscaloosa. 

Federal  Communications  Commission. 

fohn  A.  Karousos, 

Assistant  Chief.  Audio  Division.  Media 

Burvau. 

[FR  Doc.  03-14093  Filed  6-4-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-1709;  MB  Doclcet  No:e3-41:  RM- 
10642] 

Radio  Broadcasting  Services;  Lincoln 
City  and  Monmouth,  OR 

AGENCY:  Federal  Communications 
Commission.  • 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  236C3  for  Channel  236C2  at 
Lincoln  City,  Oregon,  reallots  Chaimel 
236C3  to  Monmouth,  Oregon,  and 
modifies  the  license  for  Station  KSND  to 
specify  operation  Channel  236C3  at 
Monmouth  in  response  to  a  petition 
filed  by  Radio  Beam,  LLC.  See  68  FR 
10681,  March  6.  2003.  The  coordinates 
for  Channel  236C3  at  Monmouth  are  44- 
50-43  and  123-30-07.  With  this  action, 
thi^  proceeding  is  terminated. 
DATES:  Effective  July  7.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:    , 
Kathleen  Scheuerle.  Media  Bureau, 
(202)418-2180. 

SUPPl^MENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
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and  Order.  MB  Docket  No.  03^1, 
adopted  May  16.  2003,  and  released 
May  20,  2003.  The  full  text  of  this 
Commission  decision  isavailable  for 
inspection  and  copying  during  regular 
business  hours  in  the  FCC's  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  SW.,  Room  CY-A257. 
Washington,  DC,  20554.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC, 
20554,  telephone  202-863-2893, 
facsimile  202-863-2898.  or  via  e-mail 
qualexin  t@aoI.  com . 

List  of  Subjects  in  47  CFR  Part  73 

Radio.  Radio  broadcasting. 

■  Part  73  of  title  47  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Aulhority:  47  U.S.C.  154.  303.  334  and  336. 
§73.202    [Amended] 

■  2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oregon,  is  amended  by 
removing"  Channel  236C2  at  Lincoln  City 
by  adding  Monmouth,  Channel  236C3. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief.  Audio  Division,  Media     * 
Bureau. 

|FR  Dor.  03-14091  Filed  6-^-03:  8:45  ami 
BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Parts  567,  571,  574,  575,  and 
597 

[Docket  No.  NHTSA-03-15278] 
RIN  2127-AI32 

Tire  Safety  Information 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Final  Rule;  response  in  part  to 
petitions  for  reconsideration;  delay  of 
effective  date. 

SUMMARY:  On  November  18,  2002, 
NHTSA  published  a  final  rule  that 
established  a  new  Federal  Motor 
Vehicle  Safety  Standard  and  amended 
existing  standards  to  improve  the 
information  readily  available  to 


consumers  about  tires.  The  final  rule 
specified  an  effective  date  of  September 
1,  2003  for  the  vehicle  labeling 
provisions.  Subsequently,  the  agency 
received  petitions  for  reconsideration  of 
the  rule,  Several  petitioners  requested  a 
delay  of  that  effective  date.  In  response 
to  this  request,  this  document  delays  the 
effective  date  for  the  vehicle  labeKng 
provisions  of  the  final  rule  to  September 
1,  2004. 

DATES:  This  rule  is  effective  June  5, 
2003.  The  effective  date  of  the  final  rule 
amending  49  CFR  parts  567,  571,  574. 
575.  and  597,  published  at  67  FR  69600, 
Nov.  18,  2002,  is  delayed  from  Sept.  1, 
2003,  to  Sept.  1.  2004!  Any  petitions  for 
reconsideration  of  this  final  rule  must 
be  received  by  NHTSA  not  later  than 
July  21.  2003. 

ADDRESSES:  Petitions  for  reconsideration 
should  refer  to  the  docket  number  for 
this  action  and  be  submitted  to: 
Administrator.  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  St.,'SW.',  Washington.  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  and  policy  issues:  Ms.  Mary 
Versailles,  Office  of  Planning  and 
Consumer  Standards.  Telephone:  (202) 
366-2750.  Fax:  (202)  493-2290.  Mr, 
Joseph  Scott,  Office  of  Crash  Avoidance 
Standards,  Telephones  (202)  366-2720. 
Fax:  (202) 366-4329. 

For  legal  issues:  Nancy  Bell,  Attorney 
Advisor,  Office  of  the  Chief  Counsel, 
NCC-20.  Telephone:  (202)  366-2992. 
Fax:  (202)  366-3820. 

All  of  these  persons  may  be  reached 
at  the  following  address:  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street,  SW.,  Washington, 
DC  20590. 
SUPPLEMENTARY  INFORMATION: 

L  Final  Rule 

On  November  18,  2002,  NHTSA 
published  a  final  rule  that  established  a 
new  Federal  Motor  Vehicle  Safety 
Standard  and  amended  existing 
standards  to  improve  the  information 
readily  available  to  consumers  about 
tires.  (67  FR  69600)(Docket  No. 
NHTSA-02-13678)  The  final  rule  was 
published  in  response  to  the 
Transportation  Recall  Enhancement, 
Accountability,  and  Documentation 
(TREAD)  Act  of  2000.  It  established  a 
new  Federal  Motor  Vehicle  Safety 
Standard,  FMVSS  No.  139,  New  ' 
pneumatic  tires  for  light  vehicles, 
requiring  improved  labeling  of  tires  to 
assist  consumers  in  identif^'ing  tires  that 
may  be  the  subject  of  a  safety  recall.  The 
final  rule  also  required  other  consumer 
information  to  increase  public 
awarejness  of  the  importance  and 


methods  of  observing  motor  vehicle  tire 
load  limits  and  maintaining  proper  tire 
inflation  levels  for  the  safe  operation  of 
a  motor  vehicle.  The  final  rule  applies 
to  all  new  and  retreaded  tires  for  use  on 
vehicles  with  a  gross  vehicle- weight 
rating  (GVWR)  of  10,000  pounds  or  less 
and  to  all  vehicles  with  a  GVWR  of 
10,000  pounds  or  less,  except  for 
motorcycles  and  low  speed  vehicles. 

The  final  rule  made  numerous 
modifications  to  the  vehicle  labeling 
requirements.  The  agency  made  four 
sets  of  revisions  to  the  presentation  of    ' 
tire  inflation  pressure  and  load  limit 
information  on  the  vehicle  placard 
required  for  passenger  cars  by  S4.3  of    " 
§571.110  and  to  be  required  for  all  light 
vehicles  with  a  GVWR  of  10,000  pounds 
or  less  under  this  rule.'  This  placard, 
permanently  affixed  to  the  glove 
compartment  door  or  an  equally 
accessible  location,  currently  displays 
the  vehicle  capacity  weight,  the 
designated  seating  capacity  (expressed 
in  terms  of  total  number  of  occupants 
and  in  terms  of  occupants  for  each  seat 
location),  the  vehicle  manufacturers 
recommended  cold  tire  inflation 
pressure  for  maximum  loaded  vehicle 
weight,  and  the  manufacturer's 
recommended  tire  size  designation. 

Under  the  first  set  of  revisions,  the 
agency  is  requiring  that  tire  inflation 
pressure  information  be  visually 
separated  by  a  red  colored  border  from 
the  other  information  on  the  existing 
vehicle  placard  or.  alternatively,  be 
placed  on  a  separate  tire  inflation 
pressure  label.  The  vehicle  placard  is  to 
contain  only  the  information  specified 
in  the  adopted  version  of  SA.3 
(paragraphs  (a)-(e)).-'  This  information 
will  not  be  combined  with  other 
labeling  or  certification  requirements. 
The  vehicle  placard  will  also  have  to 


'  FMVSS  No.  120  currently  requires  that  each 
motor  vehicle  other  than  a  passenger  car  show,  on 
the  label  required  by  §  567.4.  or  on  a  lire 
inf(«niation  label  (S5.3.2(b)).  the  recommended  tire 
size  designation  appropriate  for  the  GAU'R.  the  tire 
size  and  type  designation  of  rims  appropriate  for 
those  tires,  and  the  recommended  cold  inflation 
pressure  for  those  tires  such  that  the  sum  of  the 
load  ratings  on  the  tires  on  each  axle  (when  the 
tire's  load  carry  ftig  capacity  at  the  specified 
pressure  is  reduced  by  dividing:  1.10.  in  the  case  of 
a  tire  subject  to  FMVSS  No.  109.  i.e..  a  passenger 
car  tire)  is  appropriate  for  the  G.^WR. 

-  (a)  Vehicle  capacitv  weight  expressed  as  THE 
COMBINED  WEIGHT  OF  OCCl  'PANTS  AND 
CARGO  SHOULD  NEX'ER  EXCEED  XXX  POUNDS'  : 

(b)  Designated  seating  capacity  (expressed  in 
terms  of  total  number  of  occupants  and  in  terms  of 
occupant  for  each  seat  location): 
-  (c)  Vehicle  manufacturer's  recommended  cold 
tire  inflation  pressure: 

(d)  Tire  size  designation  for  the  tire  installed  as 
original  equipment  on  the  vehicle  by  the  vehicle 
manufacturer:  and 

(e)  "SEE  OWNER'S  MANUAL  FOR  ADDITIONAL 
INFORMATION". 
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meet  the  color  and  content  requirements 
as  discussed  below. 

Second,  the  agency  is  requiring  that 
the  tire  inflation  pressure  label  and 
vehicle  placard  meet  the  following  three 
requirements:  (1)  The  tire  inflation 
pressure  information  is  in  color — red, 
yellow,  and  black  on  a  white 
background.  (2)  contain  a  black  and 
white  tii^  symbol  icon  in  the  upper  left 
corner,  t3  millimeters  (.51  inches)  wide 
and  14  millimeters  (.55  inches)  tall/ 
high,  and  (3)  include  the  phrases  "Tire 
and  Loading  Information"  and  "Tire 
Information"  and  "See  Owner's  Manual 
For  Additional  Information"  in  yellow 
text  on  a  black  background. 

Third,  the  agency  is  replacing  the 
vehicle  capacity  weight  statement  on 
the  vehicle  placard  with  the  following 
sentence:  "(t|he  combined  weight  of 
occupants  and  cargo  should  never 
exceed  XXX  kg  or  XXX  pounds."  The 
"XXX"  amount  equals  the  "vehicle 
capacity  weight"  of  the  vehicle  as 
defined  in  FMVSS  No.  110.  The 
information  is  the  same  as  that  currently 
required  to  be  placed  on  the  vehicle 
placard  by  manufacturers. 

Fourth,  the  agency  is  replacing  the 
vehicle's  recommended  tire  size 
designation  with  the  tiro  size 
designation  for  the  tire  installed  as 
original  equipment  on  the  vehicle  by  the 
vehicle  manufacturer.  While  in  most 
instances  these  two  numbers  would  be 
identical,  this  minor  revision  ensures 
that  the  consumer  is  provided  with  the 
correct  tire  inflation  pressure 
information  for  the  tire  size  actually 
installed  on  his  vehicle  as  original 
equipment  by  the  vehicle  manufacturer. 
The  original  tire  size  designation  and 
accompanying  recommended  inflation 
pressure  will  be  indicated  by  the 
headings  "original  tire  size"  or  "original 
size"  on  the  placard  or  label. 

This  rule  also  requires  that  the 
placard  or  placard  and  label  be  located 
on  the  driver's  side  B-pillar.  If  a  vehicle 
does  not  have  a  B-pillar,  then  the 
placard  and  label  must  be  placed  on  the 
edge  of  the  driver's  door.  If  the  vehicle 
does  not  have  a  driver's  side  B-pillar 
and  the  driver's  side  door  edge  is  too 
narrow  or  does  not  exist,  the  placard  or 
placard  and  label  must  be  affixed  to  the 
inward  facing  surface  of  the  vehicle  next 
to  the  driver's  seating  position. 

Finally,  with  regard  to  vehicle 
requirements,  the  agency  is  requiring 
that  owner's  manuals  for  light  vehicles 
discuss  the  following  five  subject  areas: 
(1)  Tire  labeling,  (2)  recommended  tire 
inflation  pressure,  (3)  glossary  of  tire 
terminology,  (4)  tire  care,  and  (5) 
vehicle  load  limits.  A  single,  reliable 
source  containing  the  information  listed 
above  will  aid  consumers  by  providing 


the  information  that  they  need  to 
properly  maintain  their  tires  and  adhere 
to  recommended  load  limits. 

II.  Petitions  for  Reconsideration 

In  response  to  the  November  2002 
final  rule,  NHTSA  received  petitions  for 
reconsideration  from  tire  and  vehicle 
manufacturers  and  their  associations. 
These  petitions  made  requests 
addressing  various  aspects  of  the  both 
tire  and  vehicle  labeling,  e.g..  Tire 
Identification  Number  (TIN)  placement, 
placement  of  the  vehicle  placard  and 
label,  content  of  vehicle  placard  and 
label,  and  effective  dates  for  the  tire  and 
vehicle  labeling  provisions.  This  final 
ride  will,  however,  only  address  the 
requests  regarding  the  effective  date  for 
the  vehicle  labeling  provisions 
scheduled  under  the  November  2002 
final  rule  to  become  effective  on 
September  1.  2003. 

In  January  2003.  the  Alliance  of 
Automobile  Manufacturers  (Alliance) 
and  National  Truck  Equipment 
Association  (NTEA)  petitioned  the 
agency  to  extend  the  effective  date  of 
the  vehicle  labeling  provisions  of  the 
final  rule.  The  Alliance  petitioned  the 
agency  to  change  the  effective  date  to 
September  1,  2004.  or  one  year  after 
addressing  the  issues  raised  in  this 
petition,  and/or  issuing  the  final  rule 
establishing  the  performance 
requirements  of  FMVSS  No.  139, 
whichever  is  later.  NTEA  asked  for  an 
extension  to  September  1.  2004. 

The  Alliance  argued  that  the  new 
labeling  requirements  for  vehicle 
placards,  labels,  and  owner's  manuals 
were  complex  and  there  was  a  lack  of 
justification  of  urgently  providing  this 
information  to  customers.  The  Alliance 
concluded  that  it  would  therefore  be 
reasonable  for  the  agency  to  allow 
additional  lead  time  for 
implementation.  •  ' 

More  specifically,  the  Alliance 
explained  that  the  final  rule  will  require 
major  changes  to  the  end-of-line 
manufacturing  process  and  associated 
facilities.  They  stated  that  automotive 
plants  are  not  currently  equipped  to 
compute  certain  loading  informatien  or 
print  a  multicolored  label  as  required  by 
the  final  rule.  The  vehicle 
manufacturers  will  need  additional  time 
to  procure  equipment  to  print  labels  and 
install  computers  with  extensive 
programming  to  create  the  interface  to 
generate  occupant  and  cargo  weight 
information  required  on  each  label. 
NTEA  expressed  similar  concerns  about 
their  members'  ability  to  alter  processes 
and  acquire  necessary  equipment  for  the 
revised  placards  and  labels  during  the 
provided  lead  time. 


With  regard  to  the  new  owner's 
manual  requirements,  the  Alliance 
stated  that  the  writing  and  publishing  of- 
owner's  manuals  is  a  1-year  to  2-year 
process.  Because  owner's  manuals  are 
typically  completed  in  April  or  May  for 
the  following  model  year,  the  Alliance 
argued  that  the  current  effective  date 
does  not  allow  sufficient  lead  time  to 
make  the  major  changes  required  by  the 
final  rule  to  every  owner's  manual 
published. 

In  addition  to  considering  the 
Alliance's  petition,  the  agency  met  with 
representatives  from  General  Motors 
(GM)  on  March  13.  2003  and  Ford  Motor 
Company  (Ford)  on  April  22,  2003.  GM 
echoed  the  Alliance's  recommendations 
concerning  the  effective  date.  Ford 
briefed  us  in  greater  detail  on  why  the 
8  months  lead  time  presents  an  obstacle 
to  manufacturers.  The  new  label 
contains  VIN  specific  data,  including 
payload,  seating  capacity  and  spare  tire 
information,  not  previously  required  on 
the  label.  To  comply  with  the  new 
requirement.  Ford  is  developing  a  new 
system  and  associated  processes  for 
their  plants  to  allow  them  to  manage  the 
engineering  data  required  for  the  label. 
Ford  estimates  that  Spring  2004  is  the 
earliest  that  it  can  have  the  system 
operational. 

ni.  Agency  Decision 

After  considering  the  Alliance's 
petitions  and  the  discussions  with  GM    - 
and  Ford,  the  agency  is  modifying  the 
mandatory  compliance  date  for  vehicle 
labeling,  including  owner's  manual 
requirements.  The  agency  concurs  with 
the  Alliance,  GM  and  Ford  that 
manufacturers  of  light  trucks  will  need 
to  make  calculations  regarding  occupant 
and  cargo  weights  that  they  have  not 
needed  to  make  in  the  past.  For  many 
car  lines,  manufacturers  will  have  to 
calculate  a  number  of  different 
occupant/cargo  weight  combinations, 
depending  on  the  specific  model 
selected  by  the  purchaser.  For  car  lines 
with  a  variety  of  placard/label 
possibilities,  manufacturers  also  will 
have  to  develop  processes  to  ensure  that 
the  correct  label  is  applied  to  each 
vehicle  as  it  comes  off  the  assembly 
line.  Unlike  other  rules  that  may  entail 
relatively  greater  challenges  for  small 
manufacturers,  the  number  of  new 
calculations  required  by  this  final  rule 
may  be  especially  challenging  for 
manufacturers  with  many  product  lines. 
Additionally,  for  all  car  lines, 
manufacturers  will  be  required  to  make 
extensive  changes  to  their  owner's 
manuals  and  these  changes  typically 
require  a  longer  lead  time  than  that 
provided  by  the  final  rule.  For  these 
reasons,  the  agency  is  granting  the 
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Alliance's  and  NTEA's  recommendation 
to  extend  the  mandatory  compliance 
date  of  the  vehicle  labeling  provisions  to 
September  1,  2004. 

IV.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  DOT 
Regulatory  Policies  and  Procedures 

Executive  Order  12866,  "Regulatory 
Planning  and  Review"  (58  Fed.  Reg. 
51735;  October  4.  1993),  provides  for 
making  determinations  whether  a 
r^ulatory  action  is  "significant"  and 
therefore  subject  to  Office  of 
Management  and  Budget  (OMB)  review 
and  to  the  requirements  of  the  Executive 
Order.  The  Order  defines  a  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  Tribal  governments  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

We  have  considered  the  impact  of  this 
rulemaking  action  under  Executive 
Order  12866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  rulemaking  document 
was  not  reviewed  under  E.O.  12866, 
"Regulatory  Planning  and  Review." 
Further,  we  have  determined  that  this 
action  is  not  "significant"  within  the 
meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979). 

This  final  rule  delays  the  effective 
date  of  a  Nbvembet  18,  2002  final  rule. 
There  are  no  additional  costs  associated 
with- today's  final  rule.  Additionally, 
there  are  no  loss  of  benefits  since 
compliance  was  not  possible  by  the 
originally  specified  date. 

B.  Regulatory  Flexibility  Act  ' 

The  Regulatory  Flexibility  Act  (5   » 
U.S.C.  601  et  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996) 
provides  that  whenever  an  agency  is 
required  to  publish  a  notice  of 
rulemaking  for  any  proposfed  or  final 


rule  it  must  prepare  and  make  available 
for  public  cojnment  a  regulatory 
flexibility  analysis  that  'describes  the 
effect  of  the  rule  on  small  entities  (i.e., 
small  businesses,  small  organizations, 
and  small  governmental  jurisdictions). 
However,  no  regulatory  flexibility 
analysis  is  required  if  the  head  of  an 
agency  certifies  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. . 
•SBREFA  amended  the  Regulatory 
Flexibility  Act  to  require  Federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

hi  the  November  18,  2002  final  rule, 
the  agency  certified  that  that  rule  would 
not  have  a  significant  economic  impact 
on  a  substantialnumber  of  small 
entities.  Bearing  that  certification  in 
mind,  I  have  considered  the  effects  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  and  certify  that  this  final  rule, 
which  delays  the  effective  date  of  that 
earlier  final  rule,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
There  are  no  additional  costs  associated 
with  this  final  rule. 

C.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (44  U.S.C.  3501  et  seq.)(PRA),  a 
person  i§  not  required  to  respond  to  a 
collection  of  information  by  a  Federal 
agency  ui\less  the  collection  displays  a 
valid  OMB  control  number.  Since  it 
only  delays  the  effective  date  of  a  final 
rule,  this  final  rule  does  not  impose  any 
new  collections  of  information 
requirements  for  which  a  5  CFR  part 
1320  clearance  must  be  obtained. 

D.  National  Environmental  Policy  Act 

We  have  analyzed  this  final  rule  for 
the  purposes  of  the  National 
Environmental  Policy  Act.  We  have 
determined  that  implementation  of  this 
action  will  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment. 

E.  Executive  Order  13132,  Federalism 

Executive  Order  13132  requires  us  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  are 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 


distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132,  we  may  not  issue  a 
regulation  with  Federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  unless  we  consult  with 
State  and  local  officials  early  in  the 
process  of  developing  the  regulation. 
We  also  may  not  issue  a  regulation  with 
Federalism  implications  and  that 
preempts  State  law  unless  we  consult 
with  State  and  local  officials  early  in  the 
process  of  developing  the  regulation. 

This  final  rule  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  The  reason  is    . 
that  this  final  rule  applies  to 
manufacturers  of  light  vehicles  and  not 
to  the  States  or  local  governments.  Thus, 
the  requirements, of  Section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

F.  Civil  Justice  Reform 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103(b),  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  or  political  subdivision  may. 
prescribe  or  continue  in  effect  a 
standard  applicable  to  the  same  aspect 
of  performance  of  a  motor  vehicle  only 
if  the  standard  is  identical  to  the  federal 
standard.  However,  the  United  States 
Government,  a  state  or  political 
subdivision  of  a  state  may  prescribe  a  . 
standard  for  a  motor  vehicle  or  motor 
vehicle  equipment  obtained  for  its  own 
use  that  imposes  a  higher  performance 
requirement  than  that  required  by  the 
Federal  standard.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  A  petition  for  reconsideration 
or  other  administrative  proceedings  is 
not  required  before  parties  may  file  suit 
in  court. 

tJ.  Unfunded  Mandates  Reform  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
requires  Federal  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local  or  tribal  governments,  in  the 
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aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  in  any  one  year 
(adjusted  for  inflation  with  base  year  of 
1995).  Before  promulgating  a  NHTSA 
rule  for  which  a  written  statement  is 
needed,  section  205  of  the  UMRA 
generally  requires  us  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  ahd  adopt  the 
least  costly,  most  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  us  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  we 
publish  with  the  final  rule  an 
explanation  why  that  alternative  was 
not  adopted. 

This  Tmal  rule  will  not  result  in  costs 
of  $100  million  or  more  to  either  State, 
local,  or  tribal  governments,  in  the 


aggregate,  or  to  the  private  sector.  Thus, 
this  final  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

H.  Executive  Order  13045— 
Economically  Significant  Rules 
Disproportionately  Affecting  Children 

Executive  Order  13045  (62  FR  19885; 
April  23,  1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2) concerns  an 
enviroiunental,  health  or  safety  risk  that 
NHTSA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
we  must  evaluate  the  environmental, 
health  or  safety  effects  of  the  rule  on 
children,  and  explain  why  the 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  us. 

This  rule  is  not  subject  to  the 
Executive  Order  because  it  is  no4 


economically  significant  as  defined  in 
E.O.  12866. 

/.  Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  number 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading  at  the  beginning  of  this 
document  to  find  this  action  in  the 
Unified  Agenda. 

Authority:  49  U.S.C.  322,  301 1 1 ,  301 15, 
30117.  and  30166:  delegation  of  authority  at 
49CFR1.50. 

Issued:  May  30,  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
|FR  Doc.  03-14160  Filed  6-4-03:  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration  . 

14  CFR  Part  25 

[Docket  No.  NM248;  Special  Conditions  No. 
25-03-03-SC] 

Special  Conditions:  Embraer  Model 
ERJ-170  Series  Airplanes;  Electronic 
Flight  Control  Systems;  Automatic 
Takeoff  Thrust  Control  System 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTIO^il:  Supplemental  notice  of  - 
proposed  special  conditions;  reopening 
of  comment  period. 

SUMMARY:  This  document  revises 
proposed  special  conditions  which  were 
previously  published  in  the  Federal 
Register  for  the  Embraer  Model  ERJ-170 
series  airplanes.  These  airplanes  will 
have  novel  or  unusual  design  .features 
when  compared  to  the  state  of 
technology  envisioned  in  the 
airworthiness  standards  for  transport 
category  airplanps.  These  design 
features  are  associated  with  (1) 
Electronic  Flight  Control  Systems  and 
(2)  Automatic  Takeoff  Thrust  Control 
System  (ATTCS).  The  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  these  design  features.  These 
proposed  special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  existing 
airworthiness  standards.  This  revision 
adds  a  limitation  on  the  amount  of 
performance  credit  to  be  given  for  the 
propulsive  thrust  provided  by  the 
ATTCS  that  was  omitted  from  the 
original  notice.  Additional  special 
conditions  will  be  issued  for  other  novel 
or  unusual  design  features  of  Embraer 
Model  170  series  airplanes. 
DATES:  Comments  must  be  received  on 
or  before  July  7,  2003. 

ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  federal 


Aviation  Administration,  Transport 
Airplane  Directorate,  Attention:  Rules 
Docket  (ANM-113),  Docket  No.  NM248, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  or  delivered  in 
duplicate  to  the  Transport  Airplane 
Directorate  at  ^he  above  address.  All 
comments  must  be  marked:  Docket  No. 
NM248.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 

Groves,  FAA,  International  Branch, 
ANM-116,  Transport  Airplane 
Directorate.  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056; 
telephone  (425)  227-1503;  facsimile 
(425)  227-1149;  e-mail 
tom.gfoves@faa.gov. 

SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

The  FAA  invites  interested  ^jersons  to 
participate  in  this  rulemaking  by 
submitting  written  comments,  data,  or 
views.  The  most  helpful  comments 
reference  a  specific  portion  of  the 
special  conditions,  explain  the  reason 
for  any  recommended  change,  and 
include  supporting  data.  We  ask  that 
you  send  us  two  copies  of  written 
comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  these  proposed  special 
conditions.  The  docket  is  available  for 
public  inspection  before  and  after  the 
comment  cjosing  date.  If  you  wish  to 
review  the  docket  in  person,  go  to  the 
address  in  the  ADDRESSES  section  of  this 
notice  between  7:30  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
withotit  incurring  expense  or  delay.  We 
may  change  the  proposed  special 
conditions  in  light  of  the  comments  we 
receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
proposal,  include  with  your  comments 
a  pre-addressed,  stamped  postcard  on 
which  the  docket  number  appears.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  back  to  you. 


Background 

On  May  20.  1999,  Embraer  applied  for 
a  type  certificate  for  its  new  Model  ERJ- 
170  airplane.  Two  basic  versions  of  the 
Model  ERJ-170  are  included  in  the 
applicatioh.  The  ERJ-1 70-100  airplane 
is  a  69-78  passenger,  twin-engine 
regional  jet  with  a  maximum  takeoff 
weight  of  81,240  pounds.  The  ERJ-1 70- 
200  is  a  derivative  with  a  lengthened 
fuselage.  Passenger  capacity  for  the  ERJ- 
170-200  is  increased  to  86,  and 
maximum  takeoff  weight  is  increased  to 
85.960  pounds. 

Special  conditions — perfahting  to 
Electronic  Flight  Control  Systems  and  to 
the  ATTCS — were  proposed  as  part  of 
the-type  certification  basis  applicable  to 
Embraer  Model  ERJ-1 70  series 
airplanes.  These  proposed  special 
conditions  were  initially  published  in 
the  Federal  Register  on  April  23,  2003 
(68  FR  19958).  Shortly  thereafter,  the 
Federal  Aviation  Administration  (FAA) 
received  new  information  which 
indicated  the  need  for  a  limitation  on 
the  amount  of  performance  credit  to  be 
given  for  the  propulsive  thrust  provided 
by  the  ATTCS  that  was  omitted  from  the 
original  notice.  The  purpose  of  the 
limitation  is  to  reduce  adverse 
performance  effects  of  a  failure  of  the 
ATTCS  and  to  ensure  adequate  all- 
engines-operating  go-around 
performance. 

Upon  consideration,  the  FAA 
determined  that  a  limitation  reflecting 
the  new  information  must  be 
incorporated  into  the  special  conditions 
for  the  Embraer  Model  ERJ-1 78  series 
airplanes.  Accordingly,  the  FAA  is    ^ 
issuing  this  supplemental  notice  of 
proposed  special  conditions.  A 
description  of  the  proposed  limitation  is 
provided  in  the  preamble  of  this 
document  (see  Novel  or  Unusual  Design 
Features,  paragraph  H),  and  the 
proposed  limitation  itself  is  included  as 
paragraph  2.(e)  of  The  Proposed  Special 
Conditions. 

T)rpe  Certification  Basis 

Under  the  provisions  of  14  CFR  21.17, 
Embraer  must  show  that  the  Model  ERJ- 
1 70  series  airplanes  meet  the  applicable 
provisions  of  14  CFR  part  25,  as 
amended  by  Amendments  25-1  through 
25-98. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
[i.e.,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
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standards  for  Embraer  Model  ERJ-l  70 
series  airplanes  because  of  novel  or 
unusual  design  features,  special 
conditions  are  prescribed  under  the 
provisions  of  §21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  Embraer  Model  ERJ-l  70 
series  airplanes  must  comply  with  the 
fuel  vent  and  exhaust  emission 
requirements  of  14  CFR  part  34  and  the 
noi.se  certification  requirements  of  14 
CFR  36,  and  the  FAA  must  issue  a 
'finding  of  regulatory  adequacy  pursuant 
to  §  61 1  of  Public  Law  93-574,  the 
"Noise  Control  Act  of  1972." 

Special  conditions,  as  defined  in  14 
CFR- 11.19,  are  issued  in  accordance 
with  §  11.38  and  become  part  of  the  type 
certification  basis  in  accordance  with 
§  21.17(a)(2),  Amendment  21-69, 
effective  September  16,  1991. 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  or  should  any  other 
model  already  included  on  the  same 
type  cprtificate  be  modified  to 
incorporates  the  same  novel  or  unusual 
design  features,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1), 
Amendment  21-69,  effective  September 
16.  1991. 

Novel  or  Unusual  Design  Features 

The  Embraer  Model  ER)-170  series 
airplanes  will  incorporate  the  following 
novel  or  unusual  design  features: 

/.  Electronic  Flight  Control  System 

In  airplanes  with  electronic  flight 
control  systems,  there  may  not  always 
be  a  direct  correlation  between  pilot 
control  position  and  the  associated 
airplane  control  surface  position.  Under 
certain  circumstances,  a  commanded 
maneuver  that  does  not  require  a  large 
control  input  may  require  a  large  control 
surface  movement,  possibly  encroaching 
on  a  control  surface  or  actuation  system 
limit  without  the  flightcrew's 
knowledge.  This  situation  can  arise  in 
either  manually  piloted  or  autopilot 
flight  and  may  be  further  exacerbated  on 
airplanes  where  the  pilot  controls  are 
not  back-driven  during  autopilot  system 
operation.  Unless  the  flightcrew  is  made 
aware  of  excessive  deflection  or 
impending  control  surface  limiting, 
control  of  the  airplane  by  the  pilot  or 
autoflight  system  may  be  inadvertently 
continued  so  as  to  cause  loss  of  control 
of  the  airplane  or  other  unsafe 
characteristics  of  stability  or 
performance. 


Given  these  possibilities,  a  special 
condition  is  proposed  for  Embraer 
Model  ERJ-l  70  series  airplanes  to 
address  control  surface  position 
awareness.  This  special  condition 
would  require  that  suitable  display  or 
annunciation  of  flight  control  position 
be  provided  to  the  flightcrew  when  near, 
full  surface  authority  (not  crew- 
commanded)  is  being  used,  unless  other 
existing  indications  are  found  adequate 
or  sufficient  to  prompt  any  required 
crew  actions.  Suitability  of  such  a 
display  or  annunciation  must  take  into 
account  that  some  piloted  maneuvers 
may  demand  the  airplane's  maximimi 
performance  capability,  possibly 
associated  with  a  full  control  surface 
deflection.  Therefore,  simple  display 
systems — that  would  function  in  both 
intended  and  unexpected  control- 
limiting  situations — must  be  properly 
balanced  to  provide  needed  crew 
awareness  and  minimize  nuisance 
alerts.  A  monitoring  system  that 
compares  airplane  motion,  surface 
deflection,  and  pilot  demand  could  be 
useful  in  eliminating  nuisance  alerting. 

//.  Automatic  Takeoff  Thrust  Control 
System  (ATTCS) 

The  Embraer  Model  ERJ-l  70  series 
airplane  will  incorporate  an  Automatic 
Takeoff  Thrust  Control  System  (ATTCS) 
in  the  engine's  Full  Authority  Digital 
Electronic  Control  (FADEC)  system  • 
architecture.  It  has  been  proposed  that 
the  FAA  allow  performance  credit  to  be 
taken  for  use  of  this  function  during  go- 
around  to  show  compliance  with  the 
requirement  of  §  25.121(d)  regarding  the 
approach  climb  gradient. 

Section  25.904  and  Appendix  I  refer 
to  operation  of  ATTCS  only  during 
takeoff.  Model  ERJ-l  70  series  airplanes 
have  this  feature  for  go-around  also.  The 
ATTCS  will  automatically  increase 
thrust  to  the  maximum  go-around  thrust 
available  under  the  ambient  conditions 
in  the  following  circumstances: 

•  If  an  engine  failure  occurs  during  an 
all-engines-operating  go-around,  or 

•  If  an  engine  has  failed  or  been  shut 
down  earlier  in  the  flight. 

This  maximum  go-around  thrust  is 
the  same  as  that  used  to  show 
compliance  with  the  approach-climb- 
gradient  requirement  of  §25. 121(d).  If 
the  ATTCS  is  not  operating,  selection  of 
go-around  thrust  will  result  in  a  lower 
thrust  level. 

The  part  25  standards  for  ATTCS. 
contained  in  §  25.904  [Automatic  takeoff 
thrust  control  system  (ATTCS)  and 
Appendix  IJ,  specifically  restrict 
performance  credit  for  ATTCS  to 
takeoff.  Expanding  the  scope  of  the 
standards  to  include  other  phases  of 
flight,  such  as  go-around,  was 


considered  when  the  standards  were 
issued  but  was  not  accepted  because  of 
the  effect  on  the  flightcrew's  workload. 
As  stated  in  the  preamble  to  amendment 
25-62: 

In  regard  to  ATTCS  credit  for  approach 
climb  and  go-around  maneuvers,  current 
regulations  preclude  a  higher  thrust  for  the 
approach  climb  |§25.121(d)|  than  for  the 
landing  climb  1§  25.119).  The  workload 
required  for  the  flightcrew  4o  monitor  and 
select  from  multiple  in-flight  thrust  settings 
in  the  event  of  an  engine  failure  during  a 
critical  point  in  the  approach,  landing,  or  go- 
around  operations  is  excessive.  Therefore, 
the  FAA  does  not  agree  that  the  scope  of  the   , 
amendment  should  he  changed  to  include  the 
use  of  ATTCS  for  anything  except  the  takeoff 
phase."  (Refer  to  52  FR  43153,  November  % 
1987.) 

The  ATTCS  incorporated  on  Embraer 
Model  ERJ-l  70  series  airplanes  allows 
the  pilot  to  use  the  same  power  setting 
procedure  during  a  go-around, 
regardless  of  whether  or  not  an  engine 
fails.  In  either  case,  the  pilot  obtains  go- 
around  power  by  moving  the  throttles 
into  the  forward  (takeoff/go-around) 
throttle  detent.  Since  the  ATTCS  is 
permanently  anqed  for  the  go-around 
phase,  it  will  function  automatically 
following  an  engine  failure  and  advance 
the  remaining  engine  to  the  ATTCS 
thrust  level.  "This  design  adequately 
addresses  the  concerns  about  pilot 
workload  which  were  discussed  in  the 
preamble  to  Amendment  25-62. 

The  system  design  allows  the  pilot  to 
enable  or  disable  the  ATTCS  function 
for  takeoff.  If  the  pilot  enables  ATTCS. 
a  white  "ATTCS"  icon  will  be  displayed 
on  the  Engine  Indication  and  Crew 
Alerting  System  (EICAS)  beneath  the 
thrust  mode  indication  on  the  display. 
This  white  icon  indicates  to  the  pilot 
that  the  ATTCS  function  is  enabled. 
When  the  throttle  lever  is  put  in  the  TO/ 
GA  (takeoff/go-around)  detent  position, 
the  white  icon  turns  green,  indicating  to 
the  pilot  that  the  ATTCS  is  armed.  If  the 
pilot  disables  the  ATTCS  function  for 
takeoff,  no  indication  appears  on  the 
EICAS. 

Regardless  of  whether  the  ATTCS  is 
enabled  for  takeoff,  it  is  automatically 
enabled  when  the  airplane  reaches  the 
end  of  the  take-off  phase  (that  is.  the 
thrust  lever  is  below  the  TO/GA 
position  and  the  altitude  is  greater  than 
1.700  feet  above  the  ground,  5  minutes 
have  elapsed  since  lift-off,  or  the 
airplane  speed  is  greater  than  140 
knots). 

During  climb,  cruise  and  descent, 
when  the  throttle  is  not  in  the  TO/GA 
position,  the  ATTCS  indication  is 
inhibited.  During  descent  and  approach 
to  land,  until  the  thrust  management 
system  go-around  mode  is  enabled — 
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either  by  crew  action  or  automatically 
when  the  landing  gear  are  down  and 
locked  and  flaps  are  extended — the 
ATTCS  indication  remains  inhibited. 
When  the  go-around  thrust  mode  is 
enabled,  unless  the  ATTCS  system  has 
failed,  the  white  'ATTCS"  icon  will 
.    again  be  shown  on  the  EICAS, 

indicating  to  the  pilot  that  the  system  is 
enabled  and  in  an  operative  condition 
in  the  event  a  go-around  is  necessary.  If 
the  thrust  lever  is  subsequently  placed 
in  the  TO/GA  position,  the  ATTCS  icon 
turns  green,  indicating  that  the  system 
is  armed  and  ready  to  operate. 

If  an  engine  fails  during  the  go-around 
or  during  a  one-engine-inoperative  go- 
around  in  which  an  engine  had  been 
shut  down  or  otherwise  made 
inoperative  earlier  in  the  flight,  the- 
EICAS  indication  will  be  GA  RSV  (go- 
around  reserve)  when  the  thrust  levers 
are  placed  in  the  TO/GA  position.  The 
GA  RSV  indication  means  that  the 
maximum  go-around  thrust  under  the 
ambient  conditions  has  been 
commanded. 

The  propulsive  thrust  used  to 
determine  compliance  with  the 
approach  climb  requirements  of 
§  25.121(d)  is  limited  to  the  lesser  of  (i) 
the  thrust  provided  by  the  ATTCS 
system,  or  (ii)  111  percent  of  the  thrust 
resulting  from  the  initial  thrust  setting 
with  the  ATTCS  system  failing  to 
perform  its  uptrim  function  and  without 
action  by  the  crew  to  reset  thrust.  This 
requirement  limits  the  adverse 
performance  effects  of  a  failure  of  the 
ATTCS  and  ensures  adequate  all- 
engines-operating  go-around 
performance. 

These  special  conditions  would 
require  a  showing  of  compliance  with 
the  provisions  of  §  25.904  and  Appendix 
I  applicable  to  the  approach  climb  and 
go-around  maneuvers. 

The  definition  of  a  critical  time 
interval  for  the  approach  climb  case  is 
of  primary  importance.  During  this  time 
it  must  be  extremely  improbable  to 
violate  a  flight  path  derived  from  the 
gradient  requirement  of  §25. 121(d). 
That  gradient  requirement  implies  a 
minimum  one-engine-inoperative  flight 
path  with  the  airplane  in  the  approach 
configuration.  The  engine  may  have 
been  inoperative  before  initiating  the  go- 
around,  or  it  may  become  inoperative 
during  the  go-around.  The  definition  of 
the  critical  time  interval  must  consider 
both  possibilities. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Embraer 
Model  ERJ-l  70  series  airplanes.  Should 
Embraer  apply  at  a  later  date  for  a 
change  to  the  type  certificate  to  include 


another  model  incorporating  the  same 
novel  or  unusual  design  features,  these 
special  conditions  would  apply  to  that 
model  as  well  under  the  provisions  of 
§  21. 101(a)(1).  Amendment  21-69, 
effective  September  16,  1991. 

Conclusion 

This  action  affects  only  certain  hovel 
or  unusual  design  features  on  the 
Embraer  Model  ERJ-l  70  series 
airplanes.  It  is  not  a  rule  of  general 
applicability,  and  it  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
44702.  44704. 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  Embraer 
Model  ERJ-l  70  series  airplanes. 

/.  Electronic  Flight  Control  System 

In  addition  to  compliance  with 
§§  25.143.  25.671  and  25.672.  when  a 
flight  condition  exists  where,  without 
being  commanded  by  the  crew,  control 
surfaces  are  coming  so  close  to  their 
limits  that  return  to  the  normal  flight 
envelope  and  (or)  continuation  of  safe 
flight  requires  a  specific  crew  action,  a 
suitable  flight  control  position 
annunciation  shall  be  provided  to  the 
crew,  unless  other  existing  indications 
are  found  adequate  or  sufficient  to 
prompt  that  action.  Note:  The  term 
suitable  also  indicates  an  appropriate 
balance  between  nuisance  and 
necessary  operation. 

//.  Automatic  Takeoff  Thrust  Control 
System  (ATTCS) 

To  use  the  thrust  provided  by  the 
ATTCS  to  determine  the  approach  climb 
performance  limitations,  the  Embraer 
Model  ERJ-l  70  series  airplane  must 
comply  with  the  requirements  of 
§25.904  and  Appendix  1,  including  the 
following  requirements  pertaining  to  the 
go-around  phase  of  flight: 

1.  Definitions. 

(a)  TOGA— (Take  Off/Go-Around). 
Throttle  lever  in  takeoff  or  go-around 
position. 

(b)  Automatic  Takeoff  Thrust  Control 
System— (ATTCS).  The  Embraer  Model 
ERJ-l  70  series  ATTCS  is  defined  as  the 
entire  automatic  system  available  in 
takeoff  when  selected  by  the  pilot  and 


always  in  go-around  mode:  including  all 
devices,  both  mechanical  and  electrical, 
that  sense  engine  failure,  transmit 
signals,  and  actuate  fuel  controls  or 
power  levers  or  increase  engine  power 
by  other  means  on  operating  engines  to 
achieve  scheduled  thrust  or  power 
increases  and  to  furnish  cockpit 
information  on  system  operation. 

(c)  Critical  Time  Intenal.  The 
definition  of  the  Critical  Time  Interval 
in  appendix  1.  §r25.2{b)  shall  be 
expanded  ^o  include  the  following: 

(1)  When  conducting  an  approach  for 
landing  using  ATTCS.  the  critical  time 
interval  is  defined  as  120  seconds.  A 
shorter  time  interval  may  be  used  if 
justified  by  a  rational  analysis.  An 
accepted  analysis  that  has  been  used  on 
past  aircraft  certification  programs  is  as 
follows: 

(i)  The  critical  time  interval  begins  at  ; 
a  point  on  a  2.5  degree  approach  glide 
path  from  which,  assuming  a 
simultaneous  engine  and  ATTCS 
failure,  the  resulting  approach  climb 
flight  path  intersects  a  flight  path 
originating  at  a  later  point  on  the  Same 
approach  path  corresponding  to  the  part 
25  one-engine-inoperative  approach 
climb  gradient.  The  period  of  time  from 
the  point  of  simultaneous  engine  and 
ATTCS  failure  to  the  intersection  of 
these  flight  paths  must  be  no  shorter 
than  the  time  interval  used  in  evaluating 
the  critical  time  interval  for  takeoff, 
beginning  from  the  point  of 
simultaneous  engine  and  ATTCS  failure 
and  ending  4jpon  reaching  a  height  of 
400  feet. 

(ii)  The  critical  Hme  interx-al  ends  at 
the  point  on  a  minimum  performance, 
all-engines-operating  go-around  flight 
path  from  which,  assuming  a 
simultaneous  engine  and  ATTCS 
failure,  the  resulting  minimum 
approach  climb  flight  path  intersects  a 
flight  patli  corrfesponding  to  the  part  25 
minimum  one-engine-inoperative 
approach-climb-gradient.  The  all- 
engines-operating  go-around  flight  path 
and  the  part  25  one-engine-inoperative, 
approach-climb-gradient  flight  path 
originate  from  a  common  point  on  a  2.5 
degree  approach  path.  The  period  of 
time  from  the  point  of  simuhaneous 
engine  and  ATTCS  failure  lo  the 
intersection  of  these  flight  paths  must  be 
no  shorter  than  the  time  interval  used  in 
evaluating  the  critical  time  interval  for 
the  takeoff  beginning  from  the  point  of 
simultaneous  engine  and  ATTCS  failure 
and  ending  upon  reaching  a  height  of 
400  feet. 

(2)  The  critical  time  interval  must  be 
determined  at  the  altitude  resulting  in 
the  longest  critical  time  inter\'al  for 
which  one-engine-inoperative  approach 
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climb  performance  data  are  presented  in        (3)  The  critical  time  interval  is 
the  Airplane  Flight  Manual  (AFM).  illustrated  in  the  following  figure: 


2.S  degree 
Approach  path 


Engine  fiuled,  ATTCS  apenting 
25.121  (d)  Gradient  Requirement 


Interval 


The  engine  and  ATTCS  failed  time 
interval  must  be  no  shorter  than  the 
time  interval  from  the  point  of 
simultaneous  engine  and  ATTCS  failure 
to  a  height  of  400  feet  used  to  comply 
with  125.2(b)  for  ATTCS  use  during 
takeoff. 

2.  Performance  and  System  Reliability 
Requirements. 

The  applicant  must  comply  with  the 
following  performance  and  ATTCS 
reliability  requirements: 

(a)  An  ATTCS  failure  or  combination 
of  failures  in  the  ATTCS  during  the 
critical  time  interval: 

(1)  Shall  not  prevent  the  insertion  of 
the  maximum  approved  go-around 
thrust  or  power  or  must  be  shown  to  be 
an  improbable  event. 

(2)  Shall  not  result  in  a  signihcant 
loss  or  reduction  in  thrust  or  power  or 
must  be  shown  to  be  an  extremely 
improbable  event. 

(b)  The  concurrent  existence  of  an 
ATTCS  failure  and  an  engine  failure 
during  the  critical  time  interval  must  be 
shown  to  be  extremely  improbable. 

(c)  AH  applicable  performance 
requirements  of  part  25  must  be  met 
with  an  engine  failure  occurring  at  the 
most  critical  point  during  go-around 
with  the  ATTCS  system  functioning. 

(d)  The  probability  analysis  must 
include  consideration  of  ATTCS  failure 
occurring  after  the  time  at  whfch  the 
flightcrew  last  verifies  that  the  ATTCS 
is  in  a  condition  to  operate  until  the 
beginning  of  the  critical  time  interval. 


(e)  The  propulsive  thrust  obtained 
from  the  operating  engine  after  failure  of 
the  critical  engine  during  a  go-around 
used  to  show  compliance  with  the  one- 
engine-inoperative  climb  requirements 
of  §  25.121(d)  may  not  be  greater  than 
the  lesser  of: 

(i)  The  actual  propulsive  thrust 
resulting  from  the  initial  setting  of 
power  or  thrust  controls  with  the 
ATTCS  hinctjoning;  or 

(ii)  111  percent  of  the  propulsive 
thrust  resulting  from  the  initial  setting 
of  power  or  thrust  controls  with  the 
ATTCS  failing  to  reset  thrust  or  power 
and  without  any  action  by  the  crew  to 
reset  thrust  or  power. 

3.  Thrust  Setting. 

(a)  The  initial  go-around  thrust  setting 
on  each  engine  at  the  beginning  of  the 
go-around  phase  may  not  be  less  than 
any  of  the  following: 

(1)  That  required  to  permit  normal 
operation  of  all  safety-related  systems 
and  equipment  dependent  upon  engine 
thrust  or  power  lever  position;  or 

(2)  That  shown  to  be  free  of  hazardous 
engine  response  characteristics  when 
thrust  or  power  is  advanced  irom  the 
initial  go-around  position  to  the 
maximum  approved  power  setting. 

(b)  For  approval  of  an  ATTCS  for  go- 
around,  the  thrust  setting  procedure 
must  be  the  same  for  go-arounds 
initiated  with  all  engines  operating  as 
for  go-arounds  initiated  with  one  engine 
inoperative. 

4.  Powerplant  Controls. 


(a)  In  addition  to  the  requirements  of 
§  25.1141.  no  single  failure  or 
malfunction,  or  probable  combination 
thereof,  of  the  ATTCS.  including 
associated  systems,  may  cause  the 
failure  of  any  powerplant  function 
necessary  for  safety. 

(b)  The  ATTCS  must  be  designed  to 
accomplish  the  following: 

(1)  Following  any  single  engine 
failure  during  go  around:  Apply  thrust 
or  power  on  the  operating  engine(s)  to 
achieve  the  maximum  approved  go- 
around  thrust  without  exceeding  engine 
operating  limits; 

(2)  Permit  manual  decrease  or 
increase  in  thrust  or  power  up  to  the 
maximum  go-around  thrust  approved 
for  the  airplane  under  existing 
conditions  through  the  use  of  the  power 
lever.  For  airplanes  equipped  with 
limiters  that  automatically  prevent 
engine  operating  limits  from  being 
exceeded  under  existing  ambient 
conditions,  other  means  may  be  used  to 
increase  the  thrust  in  the  event  of  an 
ATTCS  failure.  Any  such  means  must 
be  located  on  or  forward  of  the  power 
levers;  be  easily  identified  and  operated 
under  all  operating  conditions  by  a 
single  action  of  either  pilot  with  the 
hand  that  is  normally  used  to  actuate 
the  power  levers,  and  meet  the 
requirements  of  §  25.777(a),  (b),  and  (c); 

(3)  Provide  a  means  to  verify  to  the 
flightcrew  before  beginning  an  approach 
for  landing  that  the  ATTCS  is  in  a 
condition  to  operate  (unless  it  can  be 
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demonstrated  that  an  ATTCS  failure 
combined  with  an  engine  failure  during 
an  entire  flight  is  extremely 
improbable);  and 

(4)  Provide  a  means  for  the  flightcrew 
to  deactivate  the  automatic  function. 
This  means  must  be  designed  to  prevent 
inadvertent  deactivation. 

5,  In  addition  to  the  requirements  of 
§ .  25.1305,  the  following  requirements 
pertaining  to  powerplant  instruments 
must  be  met: 

(a)  A  means.must  be  provided  to 
indicate  when  the  ATTCS  is  in  the 
armed  or  ready  condition;  and 

(b)  If  the  inherent  flight  characteristics 
of  the  airplane  do  not  provide  adequate 
warning  that  an  engine  has  failed,  a 
warning  system  that  is  independent  of 
the  ATTCS  must  be  provided  to  give  the 
pilot  a  clear  warning  of  any  engine 
failure  during  go-around. 

Issued  in  Renton,  Washington,  on  May  28, 
2003. 

All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(PR  Doc.  03-14161  Filed  6-4-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-SW-08-AD] 

RIN  2120-AA64 

Airworthiness  4|frecth^es;  Eurocopter 
Deutschland  GmbH  Model  EC13S  PI, 
P2,  T1,  and  T2  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes 
superseding  an  existing  airworthiness 
directive  (AD)  for  Eiu-ocopter 
Deutschland  GmbH  (ECD)  Model  EC135 
PI  and  EC135  Tl  model  helicopters. 
That  AD  currently  requires  adding  the 
AD  or  a  statement  to  the  Rotorcraft 
Flight  Manual  (RFM)  informing  the  pilot 
to  reduce  power  and  land  as  soon  as 
practicable  if  a  thump-like  sound 
followed  by  unusual  vibration  occurs 
diu-ing  flight.  That  AD  also  requires 
visually  inspecting  the  main  rotor  drive 
torque  strut  assembly  (strut)  for  a  crack 
or  a  break,  recording  the  inspections  in 
the  historical  or  equivalent  record,  and 
re-marking  and  relocating  the  strut,  as 
appropriate,  and  replacing  any 
unairworthy  strut  with  an  airworthy 
strut.  Also,  that  AD  establishes  life 


limits  for  certain  struts  and  revises  the 
life  limit  for  other  struts.  This  action 
.  would  retain  the  same  requirements  but 
would  add  the  ECD  Model  EC135  P2 
and  EC135  T2  helicopters  to  the 
applicability  and  would  require 
replacing  certain  life-limited  struts  with 
titanium  struts.  This  proposal  is 
prompted  by  the  manufacture  of  a 
titanium  strut  that  provides  a  permanent 
correction  to  the  unsafe  condition  that 
led  to  limiting  the  life  of  other  struts 
that  have  failed.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  failure  of  a  strut  and  subsequent 
loss  of  control  of  the  helicopter. 

DATES:  Comments  must  be  received  on 
or  before  August  4,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2003-SW- 
08-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Counsel  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Monschke,  Aviation  Safety 
Engineer,  FAA,  Rotorcraft  Directorate, 
Rotorcraft  Standards  Staff,  Fort  Worth, 
Texas  76193-0110,  telephone  (817) 
222-5116,  fax  (817)  222-5961. 

SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to     " 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comihents  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  document  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulator}',  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments  ° 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
"Docket. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2003-SW- 
08-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter.  v^ 

Discussion 

On  September  4,  2001,  the  FAA 
issued  AD  2001-18-13.  Amendment 
39-12439  (66  FR  47878.  September  14, 
2001),  to  require  adding  the  AD  or  a 
statement  in  the  Emergency  Procedures 
section  of  the  RFM  informing  the  pilot 
to  reduce  power  and  land  as  soon  as 
practicable  if  a  thump-like  sound 
followed  by  unusual  vibration  occurs 
during  flight.  That  AD  also  requires 
inspecting  struts,  part  number  (P/N) 
L633M1001  103  and  L633M1001  105; 
replacing  any  cracked  or  broken  strut 
with  an  airworthy  strut  before  further 
flight;  and  recording  each  inspection  in 
the  helicopter's  historical  or  equivalent 
record.  That  AD  revised  the 
Airworthiness  Limitations  section  of  the 
maintenance  manual  by  establishing  life- 
limits  for  certain  struts.  That  action  was 
prompted  by  a  report  of  a  thump-like 
sound  heard  during  flight  followed  by 
unusual  vibrations  due  to  failure  of  the 
right-hand  (RH)  strut  between  the  main 
tremsmission  and  the  fuselage.  The 
requirements  of  that  AD  are  intended  to 
prevent  failure  of  a  strut  and  subsequent 
loss  of  control  of  the  helicopter. 

Since  issuing  that  AD,  the  Luftfahrt- 
Bundesamt  (LB A),  the  airworthiness 
authority  for  the  Federal  Republic  of 
Germany,  advises  that  struts,  (P/N) 
L633M1001  103  and  L633M1001  105. 
should  not  be  used  beyond  December 
31.  2004.  The  LBA  advises  replacing 
those  struts  with  torque  struts.  P/N 
L633M1001  104,  after  Januar>'  1,  2005. 

ECD  has  issued  Alert  Service  Bulletin 
EC135-63A-002,  Revision  2,  dated  June 
26,  2002  (ASB),  which  specifies 
inspecting  for  a  crack,  marking  strut 
locations  and  serial  numbers,  and 
transferring  the  location  side  of  the  '' 

torque  struts  tir  replacing  each  strut.  P/ 
NL633M1001  103  or  L633M10001  105. 
with  a  torque  strut,  P/N  L633M1001 
104,  that  is  anodized  and  not  coated 
with  paint,  which  have  no  life  limit.. 
The  LBA  classified  this  ASB  as 
mandatory  and  issued  AD  No.  2001- 
107/2,  dated  September  19,  2002,  to    , 
ensure  the  continued  airworthiness  of 
these  helicopters  in  the  Federal 
Republic  of  Germany. 

This  helicopter  model  is 
manufactured  in  the  Federal  Republic  of 
Germany  and  is  type  certificated  for 
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operation  in  the  United  States  under  the 
provisions  of  14  CFR  21.29  and  the 
applicable  bilateral  agreement.  Pursuant 
to  the  applicable  bilateral  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  Hndings  of  the  LBA, 
revievt^ed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

This  previously  described  unsafe 
condition  is  likely  to  exist  or  develop  on 
other  helicopters  of  the  same  type 
design.  Therefore,  the  proposed  AD 
would  supersede  AD  2001-1  a-1 3  to 
require  the  same  actions  but  would  add 
ECD  Model  EC135  P2  and  EC135  T2 
helicopters  to  the  applicability.  Also, 
the  proposed  AD  would  require 
replacing  each  strut.  P/N  L633M1001 
103  or  L633M1001  105.  upon  reaching 
its  life  limit  with  a  titanium  strut.  P/N 
L633M1001  104,  which  would 
constitute  terminating  action  for  the 
requirements  of  this  AD.  The  titanium 
strut  must  be  used  in  pairs,  one  on  each 
side  of  the  transmission,  and  may  not  be 
used  in  conjunction  with  a  strut,  P/N 
L633M1001  103  or  L633M1001  105.  The 
titanium  strut  has  no  life  limit.  The 
proposed  AD  would  require  a  weight 
and  balance  adjustment  after  installing 
the  titanium  strut.  The  proposed  AD 
would  also  require  on  or  before 
December  31.  2004.  replacing  each  strut. 
P/N  L633M1001  103  or  L633M1001  105. 
with  a  strut.  P/N  L633M1001  104. 

On  July  10.  2002.  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997.  July  22.  2002).  which  governs 
FAA's  AD  system.  This  regulation  now 
includes  material  that  relates  to  special 
flight  permits,  alternative  methods  of 
c:ompliance.  and  altered  products.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39.  we  have 
not  included  it  in  this  AD  action. 

The  FAA  estimates  that  this  proposed 
AD  would  affect  50  helicopters  of  U.S. 
registry.  The  proposed  actions  would 
take  approximately  Vj  work  hour  for  the 
••flashlight  and  mirror  inspection:  2.5      • 
work  hours  to  remark,  relocate,  and 
inspect  with  a  magnifying  glass:  and  1 
hour  to  replace  both  struts.  The  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $9,696  per  helicopter. 
Based  on  these  Figures,  we  estimate  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  to  be  $496,800. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 


power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-12439  (66  FR 
47878.  September  14.  2001).  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

Eurocopier  Deutschland  GmbH:  Docket  No^ 
2003-SVV-08-AD.  Supersedes  AD  2001- 
18-13.  Amendment  39-12439.  Docket 
No.  2001-SW-19-AD. 
Applicability:  Model  EC135  Pi.  P2.  Tl.  and 
T2  helicopters,  with  main  rotor  drive  torque 
strut  assembly  (strut),  part  number  (P/N) 
L633M1001  103  or  L633M1001  105. 
installed,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  strut  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Before  further  flight,  insert  a  copy  of 
this  AD  or  a  statement  into  the  Emergency 
Procedures  Section  of  the  Rotorcraft  Flight 
Manual  (RFM)  to  inform  the  pilot  to  reduce 
power  and  land  as  soon  as  practicable  if  a 
thump-like  .sound  followed  by  unusual 
vibration  occurs  during  flight. 

(b)  Within  10  hours  time-in-service  (TIS). 
visually  inspect  each  strut  with  950  or  more 


hours  TIS  for  a  crack  or  a  break  using  a 
flashlight  and  a  mirror  in  accordance  with 
the  Accomplishment  Instructions,  paragraph 
3.B.(1)  and  3.8.(2).  of  Eurocopter  Alert 
Service  Bulletin  EC135-63A-O02.  Revision  2. 
dated  |une  26.  2002  (ASB).  Replace  any 
cracked  or  broken  strut  with  an  airworthy 
strut  before  further  flight. 

(c)  Inspect  the  following  struts  for  a  crack 
or  a  break,  using  a  6-power  or  higher 
magnifying  glass,  and  re-mark  and  relocate 
each  strut  in  accordance  with  the 
Accomplishment  Instructions,  paragraph 
3.C..  of  the  ASB.  This  AD  does  not  require 
you  to  return  any  part  to  the  manufacturer. 

.    (1)  For  a  strut  with  less  than  950  hours  TIS. 
inspect  before  accumulating  1000  hours  TIS. 

(2)  Fora  strut  with  950  or  more  hours  TIS. 
inspect  within  50  hours  TIS. 

(3)  Replace  any  cracked  or  broken  strut 
with  an  airworthy  strut  before  further  flight. 

(d)  This  AD  revises  the  Airworthiness 
Limitations  section  of  the  maintenance 
manual  by  establishing  a  life  limit  of  1000 
hours  TIS  for  each  strut.  P/N  L633M1001  103 
and  L633M1001  105.  in  its  original  location, 
with  an  additional  1000  hours  TIS  if  properly 
re-marked  and  relocated  (2000  hours  total 
TIS)  in  accordance  with  the  Accomplishment 
Instructions,  paragraph  3.C.(3)  of  the  ASB. 

(e)  Record  details  of  the  inspections  in  the 
historical  or  equivalent  records  in  accordance 
with  the  Accomplishment  Instructions, 
paragraph  3.C.(4)  of  the  ASB. 

(f)  When  a  strut,  P/N  L633M1001  103  or 
L633M1001  105.  reaches  its  life  limit,  replace 
it  with  a  titanium  strut.  P/N  L633M1001  104. 
which  m^st  be  used  in  pairs,  one  strut  on 
each  side  of  the  transmission.  The  titanium 
struts  have  no  life  limit.  After  installing  a 
strut.  P/N  L633M1001  104.  adju.st  the  weight 
and  balance  by  using  the  weight  and  moment 
stated  in  the  Planning  Information,  paragraph 
l.H.,ofthe  ASB. 

(g)  On  or  before  December  31.  2004. 
replace  each  strut.  P/N  L633M1001  103  or 
L633M1001  105.  with  a  strut.  P/N 
L633M1001  104. 

(h)  Replacing  struts.  P/N  L633M1001  103 
and  L633M1001  105.  with  titanium  struts.  P/ 
N  L633M1001  104.  constitutes  terminating 
action  for  the  requirements  of  this  AD. 

(i)  To  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD.  follow  the  procedures  in  14  CFR 
39.19.  Contact  the  Safety  Management  Group 
for  information  about  previously  approved 
alternative  methods  of  compliance. 

Note:  The  subject  of  this  AD  is  addressed 
in  Luftfahrt-Bundesamt  (Federal  Republic  of 
Germany)  AD  2001-107/2.  dated  September 
19.  2002. 

Issued  in  Fort  Worth.  Texas,  on  May  30. 
2003. 
David  A.  Downey, 

Manager.  Rotorcraft  Directorate.  Aircraft 

Certification  Service. 

|FR  Doc.  03-14136  Filed  6-4-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MN81-7306b;  FRL-7494-1J 

Approval  and  Promulgation  of 
Implementation  Plans;  Minnesota 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  for  Dakota  County,  Minnesota, 
"  for  the  control  of  emissions  of  sulfur 
dioxide  (SO2)  in  the  Pine  Bend  Area  of 
Rosemount.  The  site-specific  SIP 
revision  for  Flint  Hills  Resources,  L.P. 
(formerly  known  as  Koch  Petroleum 
Group,  L.P.),  was  submitted  by  the 
Minnesota  Pollution  Control  Agency  on 
March  13.  2003,  and  is  approvable 
because  it -satisfies  the  requirements  of 
the  Clean  Air  Act.  Specifically,  EPA  is 
proposing  to  approve  into  the  SO2  SIP 
Amendment  No.  6  to  the  Administrative 
Order  for  Flint  Hills  Resources.  In  the 
final  rules  section  of  this  Federal 
Register,  we  are  approving  the  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal,  because  we  view  this  as 
a  noncontroversial  revision  amendment 
and  anticipate  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
fiulher  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  we 
receive  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all     " 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  We  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  , 

DATE$:  Written  comments  must  be 
received  on  or  before  July  7,  2003. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Carlton  T.  Nash,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  EPA  Region 
5,  77  West  Jackson  Boulevard,  Chicago, 
Illinois  60604-3590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christos  Panos,  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
EPA  Region  5.  77  West  Jackson 
Boulevard,  Chicago.  Illinois  60604, 
(312) 353-8328. 

SUPPLEMENTARY  INFORMATION:  For 

additional  information,  see  the  Direct 
Final  Notice  which  is  located  in  the 
Rules  section  of  this  Federal  Register. 


Copies  of  the  request  and  the  EPA's 
analysis  are  available  for  inspection  at 
the  above  address.  (Please  telephone 
Christos  Panos  at  (312)  353-8328  before 
visiting  the  Region  5  Office.) 

Dated:  April  17.2003. 
Bharat  Mathur, 

Acting  Regional  Administrator.  Region  5. 
[FR  Doc.  03-13569  Filed  6-4-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  275-0393b;  FRL-7495-2] 

Revisions  to  the  California  State 
Implementation  Plan,  Bay  Area  Air 
Quality  Management  District;  San 
Diego  County  Air  Pollution  Control 
District 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Bay  Area  Air  Quality 
Management  District  (BAAQMD)  and 
San  Diego  County  Air  Pollution  Control 
District  (SDCAPCD)  portions  of  the 
California  State  Implementation  Plan 
(SIP).  These  revisions  concern  volatile 
organic  compound  (VOC)  emissions 
from  organic  liquid  storage,  equipment 
leaks  at  petroleum  refineries,  and  wood 
product  coating  operations.  We  are 
proposing  to  approve  local  rules  to 
regulate  these  emission  sources  under 
the  Clean  Air  Act  as  amended  in  1990 
(CAA  or  the  Act). 

DATES:  Any  comments  on  this  proposal 
must  arrive  by  July  7,  2003. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Ruleniaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901 
or  e-mail  to  steckel.andrew@epa.gov. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  1001  "I"  Street. 

Sacramento.  CA  95814; 
Bay  Area  Air  Quality  Management 

District,  939  Ellis  Street,  San 
.  Francisco,  CA  94109;  and, 
San  Diego  County  Air  Pollution  Control 

District,  9150  ChesapeakeDrive,  San 

Diego,  CA  92123. 


A  copy  of  the  rule  may  also  be 
available  via  the  Internet  at  http:// 
VkTvw.arb.ca.gov/drdb/drdbltxt.btm.   ' 
Please  be  advised  that  this  is  not  an  EPA 
Web  site  and  may  not  contain  the  same 
version  of  the  rule  that  was  submitted 
to  EPA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jerald  S.  Wamsley,  EPA  Region  DC,  (415) 
947-4111. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  addresses  the  following  local 
rules:  SDCAPCD  Rule  67.11.1— Large 
Wood  Product  Coating  Operations; 
BAAQMD  Rule  8-5— Storage  of  Organic 
Liquids;  and.  BAAQMD  8-18— 
Equipment  Leaks.  In  the  Rules  and 
Regulations  section  of  this  Federal 
Register,  we  are  approving  these  local 
rules  in  a  direct  final  action  without 
prior  proposal  because  we  believe  these 
SIP  revisions  are  not  controversial.  If  we 
receive  adverse  comments,  however,  we 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule  and  address  the 
comments  in  subsequent  action  based 
on  this  proposed  rule.  Please  note  that 
if  we  receive  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
.  severed  from  the  remainder  of  the  rule, 
we  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

We  do  not  plan  to  open  a  second 
comment  period,  so  anyone  interested 
in  commenting  should  do  so  af  this 
time.  If  we  do  not  receive  adverse 
comments,  no  further  activity  is 
planned.  For  further  information,  please 
see  the  direct  final  action. 

Dated:  April  28.  2003. 
Alexis  Strauss, 

Acting  Regional  Administrator.  Region  IX. 
(FR  Doc.  03-13884  Filed  6-4-03;jB:45  am) 

BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PftOTECTION 
AGENCY 

40  CFR  Part  52 
[DC042-2031b;  FRL-7507-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  District 
of  Columbia;  Determining  Conformity 
of  Federal  Actions  to  State  or  Federal 
Implementation  Plans 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  District.of 
Columbia  for  the  purpose  of  establishing 
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regulations  for  demonstrating  and 
assuring  conformity  of  transportation 
andnon-transportation  related  Federal 
actions  to  state  or  Federal 
implementation  plans.  In  the  Final 
Rules  section  of  this  Federal  Register. 
EPA  is  approving  the  State's  SIP 
submittal  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 

DATES:  Comments  must  be  received  in 
writing  by  July  7,  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Makeba  Morris.  Chief. 
Air  Quality  Planning  Branch,  Mailcode 
3AP21.  U.S.  Environmental  Protection 
Agency,  Region  III.  1650  Arch  Street. 
Philadelphia.  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency. 
Region  III,  1650  Arch  Street. 
Philadelphia,  Pennsylvania  19103;  and 
the  District  of  Columbia  Department  of 
Public  Health.  Air  Quality  Division.  51 
N  Street.  NE..  Washington.  DC  20002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Anderson,  (215)  814-2173,  or 
by  e-mail  at 
anderson.kathIeen@epa.gov. 

SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action,  with  the  same  title,  that  is 
located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register 
publication. 

Dated:  May  23.  2003. 
William  C.  Early, 

Acting  Regional  Administralor,  Region  III. 
|FR  Doc.  0,3-14034  Filed  6-4-03;  8:45  am) 
BILUNG  CODE  6S60-5O-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2  and  25 

[IB  Docket  No.  02-364;  FCC  03-15] 

Spectrum  Sharing  Plan  Among  Non- 
Geostationary  Satellite  Orbit  Mobile 
Satellite  Service  Systems  in  the  1.6/2.4 
GHz  Bands 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  solicits 
comment  on  redistributing  spectnun  in 
the  1.6/2.4  GHz  band  (Big  LEO  band). 
The  Commission  initiated  the  notice  of 
proposed  rulemaking  in  this  proceeding 
because  recent  rule  changes,  as  well  as 
changing  traffic  patterns  and  consumer 
demands,  suggest  that  it  is  an 
appropriate  time  for  the  Commission  to 
re-examine  the  Big  LEO  spectrum.  In 
addition,  a  licensed  Big  LEO  operator 
requested  access  to  additional  spectrum 
in  this  band. 

DATES:  Comments  are  due  July  7,  2003, 
and  reply  comments  are  due  July  21, 
2003. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW.. 
Room  TW-B204.  Washington,  DC, 
20554. 

FOR  FURTHER  INFORMATION:  Trey 
Hanbury,  Breck  Blalock.  or  James  Ball. 
Policy  Division.  International  Bureau, 
(202) 418-1460. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  notice  of 
proposed  rulemaking  in  IB  Docket  No. 
02-364.  FCC  No.  03-15.  adopted 
January  29.  2003.  and  released  on 
February  3.  2002.  The  full  text  of  this 
document  is  available  for  public 
inspection  and  copying  during  normal 
reference  room  hours  at  the  FCC 
Reference  Information  Center,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  The  document 
is  also  available  for  download  over  the 
Internet  at  http://hraunfoss.fcc.gov/ 
edocs_public/attachmatch/FCC-03- 
I5i4l.pd/.  The  document  may  be 
obtained  from  Qualex  International,  in 
person  at  445  12th  Street,  SW.,  Room 
CY-B402,  Washington,  DC  20554,  via 
telephone  at  (202)  863-2893,  via 
facsimile  at  (202)  863-2898,  or  via  e- 
mail  at  quaJexint@aol.com. 

Comments  may  be  fded  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings. 
63  FR  24121  (1998).  Comments  filed 
through  the  ECFS  can  be  sent  as  an 


electronic  file  via  the  Internet  to 
http://www.fcc.gov/e-file/ecfs.html. 
Parties  may  also  submit  an  electronic 
comment  by  Internet  e-mail.  To  get 
filing  instructions  for  e-mail  comments, 
commenters  should  send  an  e-mail  to 
ecfs@fcc.gov,  and  should  include  the 
following  words  in  the  body  of  the 
message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply.  Parties 
who  choose  to  file  by  paper  must  file  an 
original  and  four  copies  of  each  filing. 
Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail.  The 
Commission's  contractor,  Vistronix, 
Inc.,  will  receive  hand-delivered  or 
messenger-delivered  paper  filings  for 
the  Commission's  Secretary  at  236 
Massachusetts  Avenue,  NE.,  Suite  110. 
Washington.  DC  20002.  The  filing  hours 
at  this  location  are  8  a.m.  to  7  p.m.  All 
hand  deliveries  must  be  held  together 
with  rubber  bands  or  fasteners.  Any 
envelopes  must  be  disposed  of  before 
entering  the  building.  Commercial 
overnight  mail  (other  than  U.S.  Postal 
Service  Express  Mail  and  Priority  Mail) 
■  must  be  sent  to  9300  East  Hampton 
Drive,  Capitol  Heights,  MD  20743.  U.S. 
Postal  Service  first-class  mail.  Express 
Mail,  and  Priority  Mail  should  be 
addressed  to  445  12th  Street,  SW., 
Washington.  DC  20554.  All  filings  must 
be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary, 
Federal  Communications  Commission. 

Summary  of  Notice  of  Proposed 
Rulemaking 

On  February  3,  2003,  the  Commission 
released  a  Report  and  Order  and  Notice    . 
of  Proposed  Rulemaking  (NPRM)  in  this 
proceeding.  The  Report  and  Order 
relating  to  this  proceeding  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  NPRM  seeks  comment  on 
proposals  for  reassigi^g  or  reallocating 
a  portion  of  spectrum  in  the  Big  LEO 
MSS  frequency  bands.  At  the  time  that 
the  Commission  developed  the  Big  LEO 
spectrum  sharing  plan,  it  explained  that 
it  might  be  appropriate  to  re-visit  the 
plan  in  the  future.  Since  then,  two  MSS 
systems  deployed  and  have  begun  to 
operate,  while  several  other  systems 
have  either  surrendered  their  license  or 
failed  to  meet  the  terms  of.their  license. 
These  changes,  as  well  as  changing 
traffic  patterns  and  consumer  demands, 
suggest  that  now  is  an  appropriate  time 
to  re-examine  the  Big  LEO  spectrum 
plan.  In  addition.  Iridium,  one  of  the 
two  licensed  Big  LEO  operators,  has 
requested  access  to  additional  spectrum 
in  the  Big  LEO  band.  In  the  NPRM,  the 
Commission  tentatively  concludes  that  a 
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rebalemcing  of  spectrum  in  the  Big  LEO 
band  would  serve  the  public  interest 
and  seeks  comment  on  the  proposal  in 
Iridium's  petition  and  on  various 
alternative  uses  for  the  Big  LEO 
spectrum,  including  whether  the 
Commission  should  reallocate  spectrum 
for  unlicensed  services,  an  additional 
commercial  mobile  radio  service 
(CMRS)  licensee  or  other  services,  or 
initiate  a  second  processing  round  by 
which  the  Commission  could  authorize 
new  MSS  entry. 

The  Commission  seeks  specific 
technical  detail  and  cost-benefit 
analysis  on  the  current  and  projected 
use  of  the  Big  LEO  band  in  the  NPRM. 
For  example,  given  Iridium's  request  for 
additional  spectrum,  how  is  Iridiiun 
utilizing  its  current  spectrum 
allocations  and  what  are  its  future 
spectnun  requirements?  If  the 
Commission  were  to  make  more  Big 
LEO  spectrum  available,  exactly  how 
much  additional  spectrum  would  be 
appropriate?  What  type  of  system  would 
Iridiiun  deploy  in  this  additional 
spectrum?  How  is  Globalstar  utilizing 
its  currently  assigned  Big  LEO 
spectrum?  What  are  Globalstar's 
projected  spectrum  needs?  Will  it 
require  additional  Big  LEO  spectrum  in 
the  future?  If  Globalstar  does  not  use  or 
is  not  permitted  to  use  the  entire  Big 
LEO  service  downlink  spectrum,  what 
should  the  Commission  do  with  any 
unused  spectrum?  Will  changes  to  die 
Big  LEO  spectrum  sharing  plan  have 
any  effect  on  GLONASS,  the  Russian 
Global  Navigation  System,  and 
radioastronomy  service  (RAS) 
operations  in  the  band?  How  does  the 
ciuxent  U.S.  Big  LEO  spectrum  sharing 
plan  fit  with  international  band  plans 
for  Big  LEO  operations  and  what  impact 
will  changes  to  the  U.S.  plan  have  on 
plans  in  other  regions? 

The  Commission  also  seeks  comment 
on  the  possibility  of  making  any 
returned  spectrum  available  in  a  second 
Big  LEO  processing  round.  How  much 
spectnun  would  need  to  be  made 
available  to  provide  sufficient  incentive 
for  applicants  to  participate  in  a  second 
Big  LEO  processing  round?  Are  the 
current  Big  LEO  processing  rules 
sufficient  to  handle  a  second  processing 
roimd  or  would  the  Commission  need  to 
conduct  a  rulemaking  to  develop 
appropriate  rules  for  second  round 
applicants  and  licensees? 

hi  addition,  the  Commission  seeks 
comment  on  possibility  of  re-allocating 
any  returned  Big  LEO  spectrum.  Should 
unlicensed  devices  be  allowed  to 
operate  in  the  band?  Should  this  band 
be  allocated  for  site-based  or  critical 
infrastructure  licensees?  Alternatively, 
should  the  Commission  pair  spectrum 


in  the  uplink  and  downlink  service 
bands  for  assignment  to  a  terrestrial 
CMRS  licensee?  The  Commission  seeks 
comment  on  implementation  of  ATC  in 
the  portion  of  the  Big  LEO  bands 
beyond  those  authorized  for  ATC  in  the 
Report  and  Order  adopted  in  this 
docket,  see  In  the  Matter  of  Flexibility 
for  Delivery  of  Communications  by 
Mobil  Satellite  Service  Providers  in  the 
2  GHz  Band,  the  L-Band,  and  the  1.6/ 
2.4  GHz  Bands,  Report  and  Order,  IB 
Docket  01-185,  FCC  No.  03-15.  This 
Report  and  Order  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  Commission  asks  whether 
there  are  any  advantages  or 
disadvantages  to  allowing  CDMA  or 
TDMA  systems  to  deploy  ATC  in 
particular  parts  of  the  unresolved 
portions  of  the  Big  LEO  service  up  and 
downlink  spectrum. 

Procedural  Issues 

Regulatory  Flexibility  Act  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  requires  that  an  agency  prepare  a 
regulatory  flexibility  analysis  for  notice- 
and-comment  rulemaking  proceedings, 
unless  the  agency  certifies  that  "the  rule 
will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities."  In 
the  NPRM,  the  Commission  certified 
that  the  proposed  rules  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Pursuant  to  the  RFA,  the  Commission 
has  prepared  an  Initial  Regidatory 
Flexibility  Analysis  (IRFA)  on  the 
possible  significant  economic  impact  on 
small  entities  by  the  policies  and 
actions  considered  in  the  NPRM. 
Written  public  comments  are  requested 
on  this  IRFA.  Comments  must  be 
identified  as  responses  to  the  IRFA  and 
must  be  filed  by  the  deadlines  for 
comments  on  the  NPRM.  Comments  are 
due  July  7,  2003.  The  Commission  will 
send  a  copy  of  the  document,  including 
the  IRFA,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  the  Commission 
has  prepared  this  present  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  significant  economic 
impact  on  small  entities  by  the  policies 
and  rules  proposed  in  this  NPRM.  See 
5  U.S.C.  603.  The  RFA  has  been 
eunended  by  the  Contract  With  America 
Advancement  Act  of  1996,  Public  Law 
No.  104-121,  110  Stat.  847  (1996) 
(CWAAA).  See  5  U.S.C.  601  et  seq..  title 
n  of  the  CWAAA  is  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA). 


Need  for  and  Objectives  of  the  Proposed 
Rules 

This  NPRM  seeks  comment  on 
proposals  for  reassigning  or  reallocating 
a  portion  of  spectrum  in  the  Big  LEO 
MSS  frequency  bands.  Given  the  state. of 
the  Big  LEO  MSS  industry  including 
changing  traffic  patterns,  consumer 
demand  and  a  recent  request  for 
additional  spectrum  by  Iridium,  one  of 
the  Big  LEO  operators,  the  NPRM  seeks 
comment  on:  (1)  the  Commission's 
original  spectrum  sharing  plan.  (2)  the 
proposal  of  Iridium  for  additional 
spectrum  and  (3)  other  possible  uses  of 
the  band.  ' 

Legal  Basis 

This  action  is  taken  pursuant  to 
sections  1,  and  4(i)  and  (j)  of  the 
Communications  Act.  as  amended,  47 
U.S.C.  151.  154(i).  154(j).  and  section 
201(c)(ll)  of  the  Communications 
Satellite  Act  of  1962,  as  amended,  47 
U.S.C.  721{c)(ll),  and  section  553  of  the 
Administrative  Procedure  Act,  5  U.S.C: 
553. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  to  Which  the  Proposed 
Rides  Would  Apply 

The  RFA  directs  agencies  to  provide 
a  description  of,  and,  where  feasible,  an 
estimate  of  the  number  of  small  entities 
that  may  be  affected  by  the  proposed 
rules,  if  adopted.  The  RFA  defines  the 
term  "small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
-  "smaU  organization,"  and  "small 
governmental  jurisdiction"  under 
section  3  of  the  Small  Business  Act.  A 
small  business  concern  is  one  which:  (1) 
Is  independently  owned  and  operated; 
(2)  is  not  dominant  in  its  field  of 
operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
SBA.  Id.  section  632 

The  Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
geostationary  or  non-geostationary  orbit 
fixed-satellite  or  mobile  satellite  service 
operators.  Therefore,  the  applicable 
definition  of  small  entity  is  the 
definition  under  the  Small  Business 
Administration  (SBA)  rules  applicable 
to  Communications  Services,  Not 
Elsewhere  Classified.  See  13  CFR 
121.201,  NAICS  Code  51334.  This 
definition  provides  that  a  small  entity  is 
one  with  $11.0  million  or  less  in  annual 
receipts.  According  to  Census  Bureau 
data,  there  are  848  firms  that  fall  under, 
the  category  of  Communications 
Services,  Not  Elsewhere  Classified 
which  could  potentially  fall  into  the  L- 
band.  Big  LEO  or  2  GHz  MSS  category. 
Of  those,  approximately  775  reported 
annual  receipts  of  $11  million  or  less 
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and  qualify  as  small  entities.  The 
options  proposed  in  this  NPRM  apply 
only  to  entities  providing  Big  LEO  MSS. 
Small  businesses  may  not  have  the 
financial  ability  to  become  MSS  system 
operators  because  of  the  high 
implementation  costs  associated  with 
satellite  systems  and  services.  At  least 
one  of  the  Big  LEO  licensees  may  be 
considered  a  small  business  at  this  time. 
We  expect,  however,  that  by  the  time  of 
implementation  they  will  no  longer  be 
considered  small  businesses  due  to  the 
qapital  requirements  for  launching  and 
operating  their  proposed  systems. 
Therefore,  because  of  the. high 
implementation  costs  and  the  limited 
spectrum  resources,  we  do  not  believe 
that  small  entities  will  be  impacted  by 
this  rulemaking  to  a  great  extent. 

Description  of  Proiected  Reporting, 
Recordkeeping,  and  Otiier  Compliance 
Requirements    • 

The  proposed  action  in  this  NPRM 
would  affect  those  entities  applying  for 
Big  LEO  MSS  space  station 
authorizations  and  those  applying  to 
participate  in  assignment  of  Big  LEO 
MSS  spectrum,  including  through 
potential  re-allocation.  In  this  NPRM, 
we  tentatively  conclude  that  a  re- 
balancing of  the  Big  LEO  MSS  band  will 
serve  the  public  interest.  We  seek 
comment  on  the  current  use  of  the  Big 
LEO  MSS  uplink  band  (1610-1626.5 
MHz)  by  the  current  licensees.  Iridium 
and  Globalstar.  any  potential  impact  on 
GLONASS.  the  Russian  Global 
Navigation  Satellite  System,  and 
radioastronomy,  and  Big  LEO  MSS 
service  downlink  (2483.5-2500  MHz) 
spectnmi  uses.  We  also  seek  comment 
on  the  possibility  of  making  Big  LEO 
MSS  spectrum  available  in  a  second  Big 
LEO  processing  round,  re-allocating  a 
portion  of  the  Big  LEO  spectrum  for 
other  uses,  including  unlicensed 
devices,  site-based  or  critical 
infrastructure  licensees,  or  assignment 
to  terrestrial  cortimercial  mobile  radio 
service  licensees.  We  do  not  propose 
any  other  reporting,  recordkeeping  or 
compliance  requirements  in  the  NPRM. 

Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Significant  Alternatives  Considered 

The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives:  (1)  The 
establishment  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities;  (2)  the 
clarification,  consolidation,  or 
simplification  of  compliance  or 


reporting  requirements  under  the  rule 
for  small  entities;  (3)  the  use  of 
performance,  rather  than  design, 
standards:  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

In  developing  the  tentative  conclusion 
and  the  proposals  contained  in  this 
NPRM,  we  have  attempted  to  allow 
flexibility  for  efficient  operations  in  the 
Big  LEO  MSS  market,  regardless  of  size, 
consistent  with  our  other  objectives.  We 
have  also  sought  comment  on  other  uses 
of  the  spectrum  that  may  enhance 
service  to  the  public.  We  believe  that 
our  tentative  conclusion  that  the  Big 
LEO  MSS  band  should  be  re-balanced, 
our  request  for  comment  on  the  current 
use  of  the  band  by  the  Big  LEO 
licensees,  and  our  request  for  comment 
on  other  uses  of  the  band  will  not 
impose  a  significant  economic  impact 
on  small  entities  because:  (1)  The 
information  sought  is  reasonable  and 
not  overly  burdensome;  and  (2)  as 
mentioned  above,  we  do  not  expect 
small  entities  to  be  impacted  by  this 
NPRM  due  to  the  substantial 
implementation  costs  involved  to  use 
the  spectrum  at  issue  in  this  NPRM. 
Nonetheless,  we  seek  comment  on  the 
impact  of  our  proposals  on  small 
entities  and  on  any  possible  alternatives 
that  could  minimize  any  such  impact. 

Federal  Rules  and  May  Duplicate, 
Overlap,  or  Conflict  With  Proposed 
Rules 

None. 

Ordering  Clauses 

It  is  ordered  that,  pursuant  to  sections 
1,  4(i)-4(j),  201-205,  214,  303(r),  and 
309  of  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C.  151, 154(i)- 
154(j),  201-205,  214,  303(r),  309,  this 
notice  of  proposed  rulemaking  is  hereby , 
adopted. 

It  is  ordered  that,  the'Commission's 
Consumer  and  Governmental  Affairs 
Bureau,  Reference  Information  Center 
shall  send  a  copy  of  this  notice  of 
proposed  rulemaking,  including  the 
initial  regulatory  flexibility  analysis,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration,  in 
accordance  with  section  603(a)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
et  seq.  (1981). 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Secretary.  , 

(FR  Doc.  03-14082  Filed  6-4-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-1707;  MB  Docket  No.  03-119;  RM- 
10694] 

Radio  Broadcasting  Services; 
Savannah,  Springfield  and  Tybee 
Island,  GA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Propoised  rule. 

SUMMARY:  This  document  requests 
conmients  on  a  petition  for  rule  making 
filed  by  Cumulus  Licensing  Corp. 
("Petitioner"),  requesting  the 
substitution  of  Channel  280C2  for  280C3 
at  Springfield,  Georgia,  reallotment  of 
Channel  280C2  to  Tybee  Island,  Georgia, 
and  modification  of  the  license  for 
Station  WEAS  accordingly.  The 
coordinates  for  Channel  280C2  at  Tybee 
Island  are  32-00-45  and  80-50-44.  The 
license  for  Station  WSIS,  Springfield, 
Georgia,  was  modified  from  Channel 
280A  to  Channel  280C3  in  a  one-step 
application  (BPH-19990325IE)  which 
has  not  been  reflected  in  the  FM  Table 
of  Allotments.  Upon  termination  of  this 
proceeding,  we  shall  correct  the  FM 
Table  of  Allotments  to  reflect  the  correct 
class  of  channel.  Petitioner  further 
requests  the  reallotment  of  Channel 
226C1,  Station  WSIS  from  Savannah, 
Georgia,  to  Springfield,  Georgia,  as  a 
replacement  service  for  Station  WEAS. 
The  coordinates  for  Channel  226C1  at 
Springfield  are  32-02-48  and  81-20-27. 
Petitioner  is  the  licensee  for  Station 
WEAS  and  WSIS.  The  proposal 
complies  with  the  provisions  of  Section 
1.420(i)  of  the  Commission's  Rules,  and 
therefore,  the  Commission  will  not 
accept  competing  expressions  of  interest 
in  the  use  of  Channels  280C2  at  Tybee 
Island  and  226C1  at  Savannah. 
DATES:  Comments  must  be  filed  on  or 
before  July  1 1 ,  2003,  and  reply 
comments  on  or  before  July  28,  2003. 
ADDRESSES:  Secretary,  Federal 
Conununications  Commission,  445  12th 
Street,  SW..  Room  TW-A325, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
Interested  parties  should  serve  the 
petitioners'  counsel,  as  follows:  Mark  N. 
Lipp,  Shook,  Hardy  &  Bacon,  600  14th 
Street,  NW.,  Suite  800,  Washington,  DC 
20005-2004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  S(;heuerle,  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
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03-119,  adopted  May  16,  2003,  and 
released  May  20,  2003.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
regular  business  hours  in  the  FCC's 
Reference  Information  Center  at  Portals 
n.  445  12th  Sh^et,  SW.,  CY-A257, 
Washington,  DC  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractors, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

The  provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

'  1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  anji 
336. 


§73.202    [Amended]     ■ 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  removing  Channel  226C1  at 
Savannah,  by  removing  Channel  280A 
and  adding  Channel  226C1  at 
Springfield,  and  by  adding  Tybee 
Island,  Channel  280C2. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief.  Audio  Division,  Media 
Bureau. 

[FR  Doc.  03-14092  Filed  6-4-03;  8:45  am] 

BILLINC  CODE  6712-01-l> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-1708;  MB  Docket  No.  03-120,  RM- 
10591] 

Radio  Broadcasting  Services; 
Chattanooga  and  Lake  City,  TN 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  sets  forth  a 
proposal  to  amend  the  FM  Table  of 
Allotments,  Section  73.202(b)  of  the 
Corrunission's  rules,  47  CFR  73.202(b). 
The  Commission  requests  comment  on 
a  petition  filed  by  Ronald  C.  Meredith 
("petitioner")  to  allot  Channel  244A  to 
L^e  City,  Tennessee,  as  that 
community's  first  local  aural 
transmission  service.  To  accommodate 
this  proposal,  petitioner  requests 
substitution  of  Channel  243C0  for     • 
Chaimel  243C  at  Chattanooga, 
Tennessee.  WDOD  of  Chattanooga,  Inc., 
the  licensee  of  WDOD-FM  operating  on 
Channel  24 3C  at  Chattanooga,  has 
stated,  in  response  to  an  order  to  show 
cause,  that  it  does  not  intend  to  seek 
authority  to  modify  WDOD-FM's 
technical  facilities  to  minimum  Class  C 
standards.  Channel  243C0  can  be 
allotted  at  Chattanooga,  Tennessee,  at 
the  current  coordinates  for  Channel 
243C.  If  Channel  243C0  is  substituted 
for  Channel  243C  at  Chattanooga, 
Tennessee,  Channel  244 A  can  be 
allotted  to  Lake  City,  Termessee,  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
6.7  km  (4.2  miles)  west  of  Lake  City. 
The  coordinates  for  Channel  244A  at 
Lake  City  are  36-12-08  North  Latitude 
and  84-13-36  West  Longitude. 
DATES:  Comments  must  be  filed  on  or 
before  July  11,  2003,  and  reply 
comments  on  or  before  July  28,  2003. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve 
counsel  for  the  petitioner  as  follows: 
Vincent  Pepper,  Worable,  Carlyle, 
Sandridge  &  Rice,  PLLC,  1401  Eye 
Street,  NW.,  Washington  20005;  and  Coe 
W.  Ramsey,  Brooks  Pierce  McLendon, 
Post  Office  Box  1800,  Raleigh,  NC 
27602. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  A.  Dupont,  Media  Bureau  (202) 

418-7072. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 

Proposed  Rule  Making,  MB  Docket  No. 


03-120;  adopted  May  16,  2003  and 
released  May  20,  2003.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
-  normal  business  hours  in  the  FCC 
Reference  Information  Center  (Room 
CY-A257),  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
frt>m  the  Conunission's  copy  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW,  Room  CY-B402, 
Washington,  DC  20554,  telephone  (202) 
863-2893. 

The  Provisions  of  the  Regulatory 
Flexibihty  Act  of  1980  do  not  apply  to 
this  proceeding.  Members  of  the  public 
should  note  that  from  the  time  a  Nptice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte  ' 
contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 
§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Tennessee,  is 
amended  by  removing  Channel  243C 
and  by  adding  Channel  243C0  at 
Chattanooga,  and  by  adding  Lake  City, 
Channel  244A. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 

Bureau.    , 

|FR  Doc.  03-14090  Filed  6-4-03:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 
P.D.  052803C] 

Fisheries  off  the  West  Coast  States 
and  in  the  Western  Pacific;  Pacific 
Coast  Groundfish  Fishery;  Intent  to 
Prepare  an  Environmental  Impact 
Statement  for  Fishing  Conducted 
Under  the  Pacific  Coast  Groundfish 
Fishery  Management  Plan 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS); 
announcement  of  public  scoping  period; 
request  for  written  comments. 

summary:  NMFS,  in  cooperation  with 
'    the  Pacific  Fishery  Management  Council 
(Council),  announces  its  intention  to 
prepare  an  EIS  in  accordance  with  the 
National  Environmental  Poljcy  Act 
(NEPA)  to  assess  the  impacts  of  the  2004 
Pacific  Coast  groundfish  fishery 
specifications  and  management 
measures  on  the  human  environment. 
DATES:  Written  comments  must  be 
received  no  later  than  5  p.m.  local  time 
(l.t.),  on  July  7,  2003.  Two  pubHc 
scoping  meetings  are  scheduled  as  part 
of  the  Council's  June  16-20,  2003, 
meeting  in  Foster  City,  CA  [see 
SUPPLEMENTARY  INFORMATION). 
ADDRESSES:  Written  comments  on 
suggested  alternatives  and  potential 
impacts  should  be  sent  to  Donald 
Mclsaac,  Executive  Director,  Pacific 
Fishery  Management  Council,  7700  NE 
Ambassador  Place,  Suite  200,  Portland, 
OR  97220-1384.  Comments  may  also  be 
sent  via  facsimile  (fax)  to  503-820-2299 
"  or  via  e-mail  (pfmc.comments@noaa.gov 
and  write  "2004  groundfish 
specifications  EIS"  in  subject  line). 
FOR  FURTHER  INFORMATION  CONTACT:  John 
DeVore,  Groundfish  Fishery 
Management  Coordinator;  phone:  503- 
820-2280  and  e-mail: 
john.devore@noaa.gov  or  Matthew 
Harrington,  NMFS  Northwest  Region 
NEPA  Coordinator;  phone:  206-526- 
4742  and  email:         ^ 
Matthew.Hanington@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Need  For  Agency 
Action 

There  are  more  than  80  species 
managed  under  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 


(Groundfish  FMP),  nine  of  which  have 
been  declared  overfished.  The 
groundfish  stocks  support  an  array  of 
commercial,  recreational,  and  Indian 
tribal  fishing  interests  in  state  and 
Federal  waters  off  the  coasts  of 
Washington,  Oregon,  and  California.  In 
addition,  groundfish  are  also  harvested 
incidentally  in  nongroundfish  fisheries, 
most  notably  the  trawl  fisheries  for  pink 
shrimp,  spot/ridgeback  prawns, 
California  halibut,  and  sea  cucumber. 

The  proposed  action  is  needed  to 
establish  commercial  and  recreational 
harvests  levels  in  2004  that  will  ensure 
groundfish  stocks  are  maintained  at,  or 
restored  to,  sizes  and  structures  that  will 
produce  the  highest  net  benefit  to  the 
nation,  while  balancing  environmental 
and  social  values. 

The  Proposed  Action 

The  proposed  action  is  to  implement 
management  measures  consistent  with 
the  requirements  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act)  that  constrain  total  fishing 
mortality  during  2004  within  limits  that 
maintain  fish  stocks  at,  or  rebuild  them 
to,  a  level  capable  of  producing 
maximum  sustained  yield  (MSY),  or  to 
a  stock  size  less  than  this  if  such  stock 
size  results  in  long-term  net  benefit  to 
the  nation. 

These  fishing  mortality  limits  are 
harvest  specifications  that  include 
acceptable  biological  catches  (ABCs) 
and  optimum  yields  (OYs)  for 
groundfish  species  or  species  groups  in 
need  of  particular  protection;  OYs  may 
be  represented  by  harvest  guidelines  or 
quotas  for  species  that  need  individual 
management.  The  allocation  of 
commercial  OYs  between  the  open 
access  and  limited  entry  segments  of  the 
fishery  is  also  part  of  the  proposed 
action.  The  FMP  requires  that  the 
groundfish  specifications  be  annually 
evaluated  and  revised  as  necessary,  and 
that  management  measures  designed  to 
achieve  the  OYs  be  published  in  the 
Federal  Register  and  made  effective  by 
January  1,  the  beginning  of  the  fishing 
year.  The  Magnuson-Stevens  Act  and 
the  Groundfish  FMP  also  require  that 
NMFS  implement  actions  to  prevent 
overfishing  and  to  rebuild  overfished 
stocks.  These  specifications  include  fish 
caught  in  state  ocean  waters  (0-3 
nautical  miles  (nm)  offshore!  as  well  as 
fish  caught  in  the  U.S.  exclusive 
economic  zone  (3-200  nm  offshore). 

Alternatives 

NEPA  requires  that  agencies  evaluate 
reasonable  alternatives  to  the  proposed 
action  in  an  EIS.  The  purpose  and  need 
for  agency  action  determines  the  range 


of  reasonable  alternatives.  A  ' 

preliminary  set  of  alternatives  will  be 
developed  dtu-ing  the  June  16-20.  2003, 
Council  meeting.  Alternatives  will  be 
structured  around  a  range  of  ABCs/OYs 
for  assessed  groundfish  species.  This 
range  of  ABCs/OYs  is  based  on  stock 
assessments,  including  seven  new 
assessments  completed  since  2003 
harvest  specification  were  established, 
rebuilding  analyses  for  overfished 
species  based  on  these  assessments,  and 
a  stock  assessment  of  cabezon  due  to  be . 
completed  before  the  end  of  2003.  This 
last  assessment,  although  it  will  not  be 
completed  and  peer-reviewed  early  in 
the  decision  process,  will  be  used  to 
identify  different  management  measures 
for  nearshore  fisheries.  For  some  species 
ABC/OY  ranges  that  would  be  used  to 
develop  alternatives  may  be  based  on 
consultations  by  the  Council  with  state 
and  Federal  agencies,  Indian  tribes,  and 
the  affected  public  on  the  allocation  of 
harvest  opportunity  between  sectors. 
Allocation  decisions  can  affect  OYs 
because  different  sectors  may  catch  fish 
of  different  ages,  allowing  different 
sustainable  harvest  levels. 

For  each  set  of  ABCs/OYs  used  in  a 
given  alternative,  a  set  of  management 
measures  will  be  identified  that  will 
constrain  total  harvest  mortality  (across 
all  fisheries  intercepting  groundfish). 
Restrictive  management  measures 
intended  to  rebuild  overfished  species 
have  been  adopted  and  implemented 
over  the  past  several  years  for  most 
commercial  and  recreational  fishing 
sectors.  Management  measures  intended 
to  control  the  rate  at  which  different 
groundfish  species  or  species  groups  are 
taken  in  the  fisheries  include  trip  limits, 
bag  limits,  size  limits,  time/area 
closures,  and  gear  restrictions.  Large 
area  closures,  intended  to  reduce 
bycatch  of  overfished  species  and 
referred  to  as  Rockfish  Conservation 
Areas  were  first  implemented  in  late 
2002.  These  closed  areas  will  continue 
to  be  a  key  feature  of  alternatives 
considered  in. the  EIS  to  manage 
groundfish  fisheries  in  2004. 

Preliminary  Identification  of 
Environmental  Issues 

A  principal  objective  of  the  scoping 
and  public  input  process  is  to  identify 
potentially  significant  impacts  to  the 
human  environment  that  should  be 
analyzed  in  depth  in  the  EIS.  The  EIS 
evaluates  a  range  of  feasible  alternatives 
(described  above)  to  determine  their 
likely  impacts  on  the  human 
environment  and  identify  significant 
impacts.  Council  and  NMFS  staff 
conducted  initial  screening  to  identify 
the  potentially  significcUit  impacts  of  the 
range  of  alternatives  that  will  be 
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developed.  They  identified  the 
following  potentially  significant 
impacts:  (1)  effects  of  fishing  operations 
on  essential  fish  habitat;  (2)  effects  of 
fishing  operations  on  protected  species 
listed  under  the  Endangered  Species  Act 
and  Marine  Mammal  Protection  Act  and 
their  critical  habitat;  and  (3)  effects  on 
the  sustainabilify  of  target  and  non- 
target  fish  stocks,  and  especially 
overfished  groundfish  stocks. 
Socioeconomic  impacts  arg  also 
considered  in  terms  of  the  effect 
changes  in  projected  harvests  will  have 
on  the  following  groups  of  individuals: 
(1)  Tho^Bkwho  participate  in  harvesting 
the  fishery  resources  and  other  living 
meuine  resources;  (2)  those  who  process 
and  market  fish  and  fish  products;  (3) 
those  who  are  involved  in  allied  support 
industries;  (4)  those  who  consume  fish 
products;  (5)  those  who  rely  on  living 
marine  resources  in  the  management 
area,  either  for  subsistence  needs  or  for 
recreational  benefits;  (6)  those  who 
benefit  from  non-consumptive  uses  of 
living  marine  resoiuces;  (7)  those 
involved  in  managing  and  monitoring 
fisheries;  and  (8)  fishing  communities. 

Public  Scoping  Process 

Two  public  scoping  meetings  will 
occur  at  the  June  16-20,  2003,  Council 
meeting  as  part  of  the  Council's  r^ular 
agenda.  The  meeting  will  take  place  at 
the  Crown  Plaza  Hotel,  1221  Chess 
Drive,  Foster  City,  CA.  The  first  public 
scoping  meeting  will  be  held  on 
Tuesday,  June  17,  2003,  as  part  of 
agendum  B.4,  Preliminary  Range  of 
Harvest  Levels  for  2004.  The  second 
scoping  meeting  will  be  held  on  Friday, 
June  20,  2003,  as  part  of  agendum  B.14, 


Adoption  of  Proposed  Range  of 
Alternatives  for  2004  Groundfish 
Management  Measures.  A  public 
comment  period  is  scheduled  for  each 
agendum  and  comments  on  the  scope!  of 
the  DEIS  are  encoiu-aged  during  these 
comment  periods.  Because  these 
scoping  opportunities  will  occur  as  part 
of  the  regular  agenda,  the  time  at  which 
they  will  b^in  depends  on  the  agenda 
as  a  whole.  Council  business  begins  at 
8  a.m.  each  day  and  usually  ends  not 
later  than  5  p.m.  A  scoping  document 
identifying  the  management  issues,  and 
an  outline  of  the  proposed  analysis  will 
be  made  available  at  the  June  16-20, 
2003  Council  meeting  and  on  the 
Council's  Web  site  (www.pcouncil.org). 
A  full  agenda  and  other  information 
about  this  meeting  is  also  available  on 
this  website  or  by  request  firom  Council 
offices  (see  ADDRESSES  above). 

NMFS  invites  comments  and 
suggestions  on  the  scope  of  the  analysis 
to  be  included  in  the  DEIS.  The  scope 
includes  the  range  of  alternatives  to  be 
considered  and  potentially  significant 
impacts  to  the  human  envirpmnent  that 
should  be  evaluated  in  the  DEIS.  In 
addition,  NMFS  is  notifying  the  public 
that,  in  conjimction  with  the  Council,  it 
is  beginning  a  full  enviroiunental 
analysis  and  decision-making  process 
for  this  proposal  so  that  interested  or 
affected  people  may  know  how  they  can 
participate  in  the  environmental 
analysis  and  contribute  to  the  final 
decision. 

A  DEIS  will  be  prepared  for  comment 
later  on  in  the  process.  The  comment 
period  on  the  DEIS  environmental 
impact  statement  will  be  45  days  from 
the  date  the  Environmental  Protection 


Agency's  notice  of  availability  appears 
in  the  Federal  Register.  It  is  very 
important  that  those  interested  in  this 
proposed  action  participate  at  that  time. 
To  be-the  most  helpful,  comments  on 
the  DEIS  should  be  as  specific  as 
possible  and  may  address  the  adequacy 
of  the  statemenl  or  merits  of  the 
alternatives  discussed.  It  is  also  helpful 
if  comments  refer  to  specific  pages  or 
chapters  of  the  DEIS.  Comments  may  . 
also  address  the  adequacy  of  the  DEIS 
or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the  DEIS. 
(Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  NEPA  CFR 
1503.3  in  addressing  these  points.) 
Conunents  received,  including  the 
names  and  addresses  of  those  who 
comment,  will  be  considered  part  of  the 
public  record  on  this  proposal  and  will 
be  available  for  public  inspection. 

Special  Accommodations 

These  meetings  are  accessible  to 
people  with  physical  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Carolyn  Porter 
503-820-2280  (voice)  or  503-820-2299 
(fax),  at  least  5  days  prior  to  the 
scheduled  meeting  date. 

Authority:  16  U.S.C.  1801  et  seq: 
Dated:  May  30,  2003. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Matjne  Fisheries  Service. 
[PR  Doc.  03-14177  Filed  6-4-03;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Under  Secretary, 
Research,  Education,  and  Economics; 
Notice  of  the  Advisory  Committee  on 
Biotechnology  and  21st  Century 
Agriculture  Meeting 

agency:  Agricultural  Research  Service. 
ACTION:  Notice  of  meeting;  correction. 

SUMMARY:  This  document  corrects  a 
notice  appearing  in  the  Federal  Register 
on  June  2.  2003  (68  PR  32725),  which 
announced  the  first  meeting  of  the 
Advisory  Committee  on  Biotechnology 
and  21st  Century  Agriculture.  This 
action  is  necessary  to  correct  erroneous 
dates  listed  for  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Schechtman,  Designated 
Federal  Official,  Office  of  the  Deputy 
Secretary,  USDA.  202B  Jamie  L.  Whitten 
Federal  Building,  12th  and 
Independence  Avenue,  SW., 
Washington,  DC  20250;  Telephone  (202) 
720-3817;  Fax  (202)  690-4265;  E-mail 
mschechtman@ars.  usda.gov. 

SUPPLEMENTARY  INFORMATION:  The 
announcement  of  the  first  meeting  of  the 
USDA  Advisory  Committee  on 
Biotechnology  and  21st  Century 
Agriculture  in  the  June  2,  2003  edition 
of  the  Federal  Register  incorrectly  listed 
the  dates  for  the  meeting.  The  correct 
dates  for  the  meeting  are  June  16-17, 
2003,  from  8:30  am  to  5  pm  each  day. 
On  June  16,  2003,  if  time  permits, 
reasonable  provision  will  be  made  for 
oral  presentations  of  no  more  than  five 
.minutes  each  in  duration  from  members 
of  the  public  who  wish  to  make 
statements.  Individuals  wishing  to  make 
such  statements  should  also  inform  Dr. 
Schechtman  in  writing  or  via  E-mail  at 


the  indicated  addresses  at  least  three 
business  days  before  the  meeting. 

Michael  G.  Schechtman, 

Designated  Federal  Official.  Advisory 
Committee  on  Biotechnology  and  21st 
Century  Agriculture. 
|FR  Dod.  03-14226  Filed  6-2-03;  3:34  pm) 

BILUNG  CODE  3410-03-P 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation  2003- 
Crop  Year  Beet  Sugar  Marketing 
Allocations 

agency:  Commodity  Credit  Corporation, 
USDA. 
.ACTION:  Notice  of  public  hearing. 

summary:  The  Commodity  Credit 
Corporation  (CCC)  will  hold  a  public 
hearing  to  receive  comments  on  (1)  a 
new  entrant's  beet  sugar  allocation 
request  and  possible  impacts  on  existing 
beet  processors  and  producers,  and  C2) 
increasing  an  existing  beet  processor's 
allocation  beginning  in  FY  2004. 
DATES:  The  public  hearing  will  be  held 
June  16,  2003,  in  room  107-A  of  the 
U.S.  Department  of  Agriculture  (USDA) 
Jamie  L.  Whitten  Federal  Building,  12th 
and  Jefferson  Drive,  SW.,  Washington, 
DC.  The  hearing  will  start  at  9:30  a.m. 
Eastern  Daylight  Time  (EDT). 
ADDRESSES:  Barbara  Fecso,  Dairy  and 
Sweeteners  Analysis  Group,  Economic 
Policy  and  Analysis  Staff,  Farm  Service 
Agency,  USDA,  1400  Independence 
Avenue,  SW..  STOP  0516,  Washington, 
DC  20250-0516;  telephone  (202)  720- 
4146;  FAX  (202)  690-1480;  e-mail: 
barbara.fecso@usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Fecso  at  (202)  720-4146. 
SUPPLEMENTARY  INFORMATION:  USDA 
will  hold  a  public  hearing  regarding  the 
application  of  Cargill,  Inc.  (Cargill),  for 
a  new  entrant  beet  sugar  marketing 
allocation  for  the  2003  crop  year.  Cargill 
is  requesting  a  2003-crop  year  allocation 
of  80,000  short  tons,  raw  value, 
annually,  for  years  2003  through  2007. 
The  facility  will  be  loc^ated  in  Renville, 
Minnesota. 

Section  359d(b)(2)(H)(i)  of  the 
Agricultural  Adjustment  Act  of  1938,  as 
amended  by  the  Farm  Security  and 
Rural  Investment  Act  of  2002, 
authorizes  CCC  to  assign  an  allocation 
for  beet  sugar  to  any  entity  who  (1) 
starts  processing  sugar  beets  after  the 


date  of  enactment  of  this  section',  and  (2) 
does  not  already  have  an  allocation  of 
beet  sugar.  The  statute  provides  that  the 
allocation  of  beet  sugar  to  the  new 
entrant  shall  provide  a  fair  and 
equitable  distribution  of  the  allocations 
for  beet  sugar  while  reducing  the 
allocations  of  beet  sugar  of  all  other 
processors.on  a  pro  rata  basis  to  reflect 
the  new  allocation. 

Cargill  has  requested  a  beet  sugar 
marketing  allocation  as  a  new  entrant      • 
through  an  agreement  with  Southern 
Minnesota  Beet  Sugar  Cooperative's 
(Southern  Minnesota)  growers  for  a  beet 
supply  and  a  tolling  agreement  with 
Southern  Minnesota  to  extract  the  sugar 
from  Cargill's  beets. 

CCC  will  also  use  this  hearing  to    . 
collect  comments  on  any  adverse  effects 
that  the  allocation  to  Cargill  would  have 
on  existing  sugar  beet  processors  and 
producers. 

In  addition,  CCC  will  hear  comments 
on  the  request  by  the  Pacific  Northwest 
Sugar  Company,  LLC  (PNS)  to  increase 
its  allocation  1.5  percent  of  the  sum  of 
all  beet  sugar  producers'  production 
history.  Of  this  increase,  0.25  percent  is 
requested  based  on  the  opening  of  a 
molasses  desugaring  facility  in  summer 
1999.  The  balance,  1.25  percent,  is 
based  on  PNS's  request  for  a  1998-crop 
quality  loss  adjustment  as  required  by 
Section  359d(b)(2)(D){ii)(IV)  of  the 
Agricultural  Adjustment  Act  of  1938,  as 
amended.  CCC  notes  that  PNW  certified 
on  September  13,  2002,  to  CCC  that  it 
had  not  opened  an  eligible  desugaring 
facility  or  suffered  an  eligible  quality   ■ 
loss  when  they  were  surveyed  about 
those  issues. 

The  hearing  will  be  held  on  June  16, 
2003,  from  9:30  a.m.  to  12  p.m.  EDT  in 
room  107-A  of  the  Jamie  L.  Whitten 
Building,  12th  and  Jefferson  Drive,  SW., 
Washington,  DC.  Attendance  is  open  to 
interested  parties. 

Anyone  wishing  to  make  an  oral 
statement  may  do  so,  time  permitting. 
Each  comment  will  be  limited  to  5 
minutes.  A  sign  up  sheet  for  oral 
statements  will  be  available  at  the 
entrance  of  room  107-A  one  hour  before 
the  hearing  begins.  Oral  statements  will 
be  made  in  the  order  the  requests  are 
received.  Anyone  wishing  to  make  a 
written  statement  in  lieu  of  or  in 
addition  to  an  oral  statement  should 
send  their  statement  to  Barbara  Fecso, 
Dairy  and  Sweeteners  Analysis  Group, 
Economic  Policy  and  Analysis  Staff, 
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Farm  Service  Agency,  USDA,  1400 
Independence  Avenue,  SW.,  STOP 
0516,  Washington.  DC  20250-0516;  e- 
mail:  barbara.fecso@usda.gov. 
Statements  must  be  received  by  close  of 
business  on  June  15,  2003. 

Persons  with  disabilities  who  require 
special  accommodations  to  attend  or 
participate  in  the  hearing  should  contact 
Barbara  Fecso. 

Signed  in  Washington.  DC  on  June  2,  2003. 
James  R.  Little, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 
(PR  Doc.  03-14250  Filed  6-2-03;  4:05  pm) 

BILLING  CODE  341(MS-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Lake  Tahoe  Basin  Federal  Advisory 
Committee 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Lake  Tahoe  Basin  Federal 
Advisory  Committee  will  hold  a 
meeting  of  June  26.  2003,  at  the  North 
Tahoe  Conference  Center,  8318  North 
Lake  Blvd,  Kings  Beach,  CA.  This 
Committee,  established  by  the  Secretary 
of  Agriculture  on  December  15. 1998, 
(64  FR  2876)  is  chartered  to  provide 
advice  to  the  Secretary  on  implementing 
the  terms  of  the  Federal  Interagency 
Partnership  on  the  Lake  Tahoe  Region 
and  other  matters  raised  by  the 
Secretary. 

DATES:  The  meeting  will  be  held  June 
26,  2003,  beginning  at  9  a.m.  and  ending 
at  3  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  North  Tahoe  Conference  Center, 
8318  North  Lake  Blvd,  Kings  Beach,  CA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maribeth  Gustafson  or  Jeannie  Stafford, 
Lake  Tahoe  Basin  Management  Unit, 
Forest  Service,  870  Emerald  Bay  Road 
Suite  1,  South  Lake  Tahoe,  CA  96150. 
(530)  543-2642. 

SUPPLEMENTARY  INFORMATION:  The 
committee  will  meet  jointly  with  the 
Lake  Tahoe  Basin  Executives 
Committee.  Items  to  be  covered  on  the 
agenda  include:  Budget  Subcommittee 
report,  status  report  on  the  Final  Draft 
Report  to  Congress  by  the  Lands 
Subcommittee,  Lake  Tahoe 
Environmental  Education  public 
outreach.  Pathway  2007  Phase  II 
Science  update.  Review  of  the  USES 
Lake  Tahoe  Restoration  Act  Project 
Priority  List  for  FY  2004,  and  public 
comment.  All  Lake  Tahoe  Basin  Federal 
Advisory  Committee  meetings  are  open 


to  the  public.  Interested  citizens  are 
encouraged  to  attend.  Issues  may  be 
brought  to  the  attention  of  the 
Committee  during  the  open  public 
commeit  period  at  the  meeting  or  by 
filing  written  statements  with  the 
secretary  for  the  Committee  before  or 
after  the  meeting.  Please  refer  any 
written  comments  to  the  Lake  TaJioe 
Basin  Management  Unit  at  the  contact 
address  stated  above. 

Maribeth  Gustafson, 

Forest  Supervisor. 

(FR  Doc.  03-14122  Filed  6-4-03:  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Tuolumne  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Tuolumne  County 
Resource  Advisory  Corhmittee  will  meet 
on  June  16,  2003  at  the  City  of  Sonora 
Fire  Department,  in  Sonora,  California. 
The  purpose  of  the  meeting  is  to  review 
Forest  Service  project  submittals  in 
detail,  based  on  presentations  made  by 
project  proponents,  and  follow-up 
question  and  answer  sessions. 

DATES:  The  meeting  will  be  held  June 
16,  2003.  from  12  p.m".  to  3  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  City  of  Sonora  Fire  Department 
located  at  201  South  Shepherd  Street,  in 
Sonora,  California  (CA  95370). 

FOR  FURTHER  INFORMATION  CONTACT:  Pat 

Kaunert,  Committee  Coordinator, 
USDA,  Stanislaus  National  Forest, 
19777  Greenley  Road,  Sonora,  CA  95370 
(209)  532-3671;  e-mail 
pkaunert@fs.fed.us. 

SUPPLEMENTARY  INFORMATION:  Agenda 
items  to  be  covered  include:  fl)  Status 
of  replacement  member  applicants;  (2) 
Presentation  of  nine  Forest  Service,  and 
two  related  (non-Forest  Service)  project 
submittals  by  project  proponents,  with 
follow-up  question  and  answer  sessions. 
Time  allocated  for  each  presentation 
and  question/answer  session  is  15 
minutes;  and,  (3)  Public  comment  on 
meeting  proceedings.  This  meeting  is 
open  to  thepubUc. 

Dated:  May  21,2003. 
Tom  Quinn, 
Forest  Supervisor. 
[FR  Doc.  03-14088  Filed  6-4-03;  8:45.am] 

BILUNG  CODE  341 0-ED-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Colville  Resource  Advisory  Committee 
(RAC) 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Colville  Resource 
Advisory  Committee  will  meet  on 
Thursday,  June  19,  2003  at  the  Spokane 
Community  College,  Colville  Campus. 
Monumental  Room. '985  South  Elm 
Street.  Colville,  Washington.  The 
meeting  will  begin  at  9  a.m.  and 
conclude  at  4  p.m.  Agenda  items 
include:  (1)  RAC  officer  (chair)  election; 
(2)  RAC  budget,  expenses,  and 
communication  strategies;  (3)  Bylaws 
and  Charter  Review  and  Update;  (4) 
Fiscal  Year  2004  Title  II  projects  review 
and  recommendation  to  the  forest 
designated  official;  and  (5)  Public 
Forum. 

FOR  FURTHER  INFORMATION  CONTACT: 

Direct  questions  regarding  this  meeting 
to  Rolando  Ortegon,  Designated  Federal 
Officer  or  to  Cynthia  Reichelt,  Public 
Affairs  Officer,  Colville  National  Forest, 
765  S.  Main,  Colville,  Washington 
99114,(509)684-7000. 

Dated:  May  28,  2003. 

Rolando  Ortegon, 

Acting  Forest  Supen'isor.  Colville  National 
Forest. 

[FR  Doc.  03-14121  Filed  6-4-03;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Mineral  County  Resource 
Advisory  Committee  Meeting 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92^63)  and  under  the  Secure 
Rural  Schools  and  Community  Self- 
Determi  nation  Act  of  2000  (Pub.  L.  106- 
393)  the  Lolo  National  Forest's  Mineral 
County  Resource  Advisory  Committee 
will  meet  on  June  3  at  6  p.m.  until  8 
p.m.  in  Superior,  Montana  for  a 
business  meeting.  The  meeting  is  open 
to  the  public. 
DATES:  June  3,  2003. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Mineral  County  Courthouse,  300 
River  Street,  Superior,  MT  59872. 
FOR  FURTHER  INFORMATION-CONTACT: 
Robert  Harper,  Designated  Forest 
Official  (DFO),  District  Ranger,  Superior 
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Ranger  District.  Lolo  National  Forest,  at 
(406)  822^233. 

SUPPLEMENTARY  INFORMATION:  Agenda 
topics  for  these  meetings  include  the 
review  and  selection  of  project 
proposals,  as  authorized  under  Title  II 
of  Pub.  L.  106-393.  If  the  meeting 
location  is  changed,  notice  will  be 
posted  in  local  newspapers,  including 
the  Mineral  Independent,  the  Clark  Fork 
Wagon  Wheel,  and  the  Missoulian. 

Dated:  May  23.  2003. 
Deborah  L.R.  Austin, 

Designated  Federal  Official. 

(FR  Doc.  03-14174  Filed  &-2-03;  3:32  pml 

BILLING  CODE  3410-1 1-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Kentucky  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  conference  call  of  the 
Kentucky  Advisory  Committee  will 
convene  at  2  p.m.  And  adjourn  at  4  p.m. 


On  Wednesday.  June  4.  2003.  The 
purpose  of  the  conference  call  is  to 
receive  a  briefing  from  key  public  and 
private  civil  rights  officials,  regarding 
civil  rights  problems  in  the  state. 

This  conference  call  is  available  to  the 
public  through  the  following  call-in 
number:  1-800-923-4217.  access  code 
17077814.  Any  interested  member  of  the 
public  may  call  this  number  and  listen 
to  the  meeting.  Callers  can  expect  to 
incur  charges  for  calls  not  initiated 
using  the  supplied  call-in  number  or 
over  wireless  lines  and  the  Commission 
will  not  refund  any  incurred  charges. 
Callers  will  incur  no  charge  for  calls 
using  the  call-in  number  over  land-line 
connections.  Persons  with  hearing 
impairments  may  also  follow  the 
proceedings  by  first  calling  the  Federal 
Relay  Service  at  1-800-977-8339  and 
providing  the  Service  with  the 
conference  call  number  and  access  code. 

To  ensure  that  the  Commission 
secures  an  appropriate  number  of  lines 
for  the  public,  persons  are  asked  to 
register  by  contacting  Bobby  Doctor  of 
the  Southern  Regional  Office  404-562- 


7000  (TDD  404-562-7004),  by  4  p.m.  on 
Tuesday,  June  3,  2003. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  May  7.  2003.' 
Ivy  L.  Davis, 

Chief.  Regional  Programs  Coordination  Unit. 
|FR  Doc.  03-14231  Filed  6-2-03;  4:05  pmj 

BILUNG  CODE  633S-01-P 


DEPARTMENT  OF  COMMERCE 

Economic  Development  Administration 

ftotice  of  Petitions  by  Producing  Firms 
for  Determination  of  Eligibility  To 
Apply  for  Trade  Adjustment 
Assistance 

agency:  Economic  Development 
Administration  (EDA).  Commerce. 
action:  To  give  all  interested  parties  an 
opportunity  to  comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  April  23,  2003-May  19,  2003 


Firm  name 


Address . 


Date  peti- 
tion 
accepted 


Product 


AMG.  Inc 

Butler  Technologies,  Inc  

Dow  Precision  Hydraulics,  Inc  

Du-Co  Ceramics  Company 

Eric  Engebretsen  dba  F/A  Humboldt 
Garcia  U-Pick  Farms  

Harold  C.  Haynes,  dba  FA/  Chasina 

Bay. 
Martinez  Manufacturing,  Inc 

Materials  Processing,  Inc 

N.  M.  Sargents  Sons,  Inc  '. 

Orbit  Machining  Company,  Inc  

POT  Holdings.  Inc 

Pro-Mold,  Inc 

Peak  Industries,  Inc  

R  &  M  Apparel.  Inc  

Robert  L.  Hall,  dba  FA/  Sea  Comber 
Russell    Cockrum,    dba    F/V    Viking 
Maid. 


301     Jefferson  -Ridge     Parkway,         04/21/03 

Lynchburg.  VA  24501 . 
231  West  Wayne  Street,  Butler,  PA        05/19/03 

16001. 
1835  Wnght  Avenue,  La  Verne,  CA         04/23/03 

91730. 
155      South      Rebecca      Street,        05/08/03 

Saxonburg,  PA  16056. 
P.O.  Box  534.  Homer,  AK  99603  ...  I      04/29/03 
P.O.   Box    1640.   San   Elizario,   TX         05/19/03 

79849.  I 

148   Mattle   Road,   Ketchikan,   AK  I      05/19/03 

99901 .  i 

1175    Alexander    Court,    Cary,    II         05/14/03 

60013. 
17423  W.  Jefferson,  Riverview,  Ml         05/19/03 

48192. 
Potato    Hill    Rd.,    Industrial    Park,         05/09/02 

Boonville,  NY  13309. 
9440  Ainslie  Street,  Schiller  Park,         05/14/03 

IL  60176. 
600  Heathrow  Drive,  Lincolnshire.         05/01/03 

IL  60069 
350   Buell    Road,    Rochester.    NY        05/09/03 

14624. 
4300    Road    18.    Longmont,    CO  I      05/09/03 

80504.  I 

721  Donahue  Street,  Gallitzin,  PA        04/29/03 

16641. 
P.O.  Box  1284,  Sitka,  AK  99835  ...         04/29/03 
4677  Tongass  Highway,  Ketchikan,        05/19/03 

AK  99901. 


Custom  designed  machined  components  for  the  tele- 
communications and  fiber  optic  industries. 

Commercial  printer  producing  membrane  switches 
and  automobile  gauges. 

Hydraulic  parts  for  aircraft. 

Electncal  ceramic  insulators. 

Salmon. 

Chili  pepper  decorations. 

Salmon. 

Mobil  phone  earpieces,  automotive  wiring  sets  and 

appliance  parts 
Paints  and  lacquers  for  purchased  automotive  parts. 

Unfinished  hardwood  chairs  primarily  of  maple. 

Machined  metal  components  of  valves  and  metal  roll- 
ers for  industrial  machinery. 
Injection  molds  for  plastics  and  dies  for  die  castings. 

Injection  and  compression  molds  for  rubber  and  plas- 
tic. 
[  Electro-medical  instruments  and  appliances,  record- 
j      ing  devices,  patient  monitoring  systems  and  optical 
instruments  for  inspecting  semiconductor  wafers. 
Women's  shirts  and  pants. 

Salmon. 
Salmon. 


'  Editorial  note:  This  document  was  received  at 
the  ofTice  of  the  Federal  Register  and  filed  for  public 
inspection  on  |une  2.  2003. 
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List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  April  23,  2003-May  19,  2003— Continued 


Firm  name 


Sandy  Farms,  Inc 

Sooner  Trailer,  Manufacturing  Com- 
pany, Inc. 
Spico,  Inc  

Star  Printing  Company 

TAM  Metal  Products,  Inc  

Taylor  Valve  Technology,  Inc  

Value  Company,  Inc  

Waltco  Engineering  Company  


Address 


34500   SE    Highway   211,    Boring, 

OR  97009. 
1515  McCurdy  Road,  Duncan,  OK 

23533. 
1099  Morgan  Road,  Meadville,  PA 

16335. 
107  North  Flores,  Rk)  Grande  City, 

TX  78582. 
55    Whitney  fload,    Mahwah,    NJ 

07430. 
8400   SW   8th    Street,    Oklahoma 

City,  OK  73128. 
1252  County  Road   106,   Fayette, 

AL  35555 
401    West  Redondo  Beach   Blvd., 

Gardena,  CA  90248. 


Date  peti- 
tion 
accepted 


04/29/03 
05/12/03 
05/12/03 
04/28/03 
05/09/03 
04/23/03 
04/29/03 
04/23/03 


Product 


Blackt)erries. 

Trailers  for  transporting  animals 

Molds  and  tooling  used  in  Village  the  plastk;s  indus- 
try. 
Men's  T-shirts. 

Precision  fabricated  metal  products. 

Safety  relief  valves. 

Dies  for  drawing  or  extruding  metal,  with  and  without 
diamonds 

Precision  machined  components  for  wireless  commu- 
nications, aircraft  and  computer  hardware. 


The  petitions  were  submitted 
pursuant  to  Section  251  of  the  Trade  Act, 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm.  Any  party  having  a  substantieil 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A, 
request  for  a  hearing  must  be  received 
by  Trade  Adjustment  Assistance.  Room 
7315,  Economic  Development 
Administration,  U.S.  Department  of 
Commerce,  Washington.  DC.20230,  no 
later  than  the  close  of  business  of  the 
tenth  calendar  day  following  the 
publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and  title 
of  the  program  under  which  these  petitions 
are  submitted  is  11.313,  Trade  Adjustment 
Assistance. 

Dated:  May  28,  2003. 
Anthony  J.  Meyer, 

Coordinator,  Trade  Adjustment  and 

Technical  Assistance. 

[FR  Doc.  03-14123  Filed  6-4-03:  8:45  am] 

BHJJNG  CODE  3510-24-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-846] 

Brake  Rotors  From  ttte  People's 
Republic  of  China:  Initiation  of  tt>e 
Nintfi  New  Shipper  Antidumping  Duty 
Review 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
has  received  requests  to  conduct  a  new 
shipper  review  of  the  antidumping  duty 
order  on  brake  rotors  from  the  People's 
Republic  of  China.  In  accordcUice  with 
section  751(a)(2)(B)  of  the  Tariff  Act  of 
193Q.  as  amended  ("the  Act"),  and  19 
CFR  351.214(d).  we  are  initiating  a 
review  for  Anda  Industries  Co..  Ltd. 
Laizhou  City  Luqi  Machinery  Co..  Ltd. 
and  Qingdao  Rotec  Auto  Parts  Co..  Ltd. 
EFFECTIVE  DATE:  June  5.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Smith,  TerTe  Keaton  or  Margarita 
Panayi.  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone  (202) 
482-1766,  (202)  482-1280  or  482-0049. 
respectively. 
SUPPLEMENTARY  INFORMATION: 

Background  v 

The  Department  has  received  timely 
requests  from  Anda  Industries  Co..  Ltd 
("Anda").  Laizhou  City  Luqi  Machinery 
Co..  Ltd  ("Luqi"),  and  Qingdao  Rotec 
Auto  Parts  Co.,  Ltd  ("Rotec"),  in 
accordance  with  19  CFR  351.214(c),  for 
a  new  shipper  review  of  the 
antidumping  duty  order  on  brake  rotors 
from  the  People's  Republic  of  China 


("PRC").  which  has  an  April 
aimiversary  date. 

As  required  by  19  CFR 
351.214(b)(2)(i)  and  (iii)(A),  each  of  the 
exporters  identified  above,  which  are 
also  producers,  has  certified  that  it  did 
not  export  brake  rotors  to  the  United 
States  during  the  period  of  investigation 
("POI").  and  that  it  has  never  been 
affiliated  with  any  exporter  or  producer 
which  did  export  brake  rotors  during 
the  POI.  Each  company  has  further 
certified  that  its  export  activities  are  not 
controlled  by  the  central  govenmient  of 
the  PRC.  satisfying  the  requirements  of 
19  CFR  351.214(b)(2)(iii}(B).  Pursuant  to 
.  the  Department's  regulations  at  19  CFR 
351.214(b)(2)(iv).  Anda.  Luqi  and  Rotec 
each  submitted  documentation 
establishing  the  date  on  which  it  first 
•shipped  the  subject  merchandise  to  the 
United  States,  the  date  of  entry  of  that 
first  shipment,  tlie  volume  of  that 
shipment  and  the  date  of  the  first  sale 
to  an  unaffiliated  customer  in  the 
United  States. 

In  accordance  with  section 
751(a)(2)(B)  of  the  Act  and  19  CFR 
351.214(b),  and  based  on  information  on 
,  the  record,  we  are  initiating  a  new 
shipper  review  for  Anda,  Luqi  and 
Rotec. 

It  is  the  Department's  usual  practice 
in  cases  involving  non-market 
economies  to  require  that  a  company 
seeking  to  establish  eligibility  for  an 
antidumping  duty  rate  separate  from  the 
country-wide  rate  provide  de  jure  and 
de  facto  evidence  of  an  absence  of 
government  control  over  the  company's 
export  activities.  Accordingly,  we  will 
issue  a  questionnaire  to  Anda.  Luqi  and 
Rotec  (including  a  complete  separate 
rates  section),  allowing  approximately 
37  days  for  response.  If  the  response 
from  each  respondent  provides 
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sufficient  indication  that  it  is  not  subject 
to  either  de  jure  or  de  facto  government 
control  with  respect  to  its  exports  of 
brake  rotors,  the  review  will  proceed.  If. 
on  the  other  hand,  a  respondent  does 
not  dempnstrate  its  eligibility  for  a 
separate  rate,  then  it  will  be  deemed  to 
be  affiliated  with  other  companies  that 
exported  during  the  POI  and  that  it  did 
not  establish  entitlement  to  a  separate 
rate,  and  the  review  of  that  respondent 
will  be  rescinded. 

Initiation  of  Review 

In  accordance  with  section 
751(a){2)(B)(ii)  of  the  Act  and  19  CFR 
351.214(d)(1).  we  are  initiating  a  new 
shipper  review  of  the  antidumping  duty 
order  on  brake  rotors  from  the  PRC.  The 
preliminary  results  of  this  new  shipper 
review  would  normally  be  issued  not 
later  than  180  days  after  initiation  of 
this  review.  However,  on  May  16.  2003, 
Anda,  Luqi  and  Rotec  agreed  to  waive 
the  time  limits  in  order  that  the 
Department,  pursuant  to  19  CFR 
351.214(j)(3),  may  conduct  this  review 
concurrent  with  the  sixth  annual 
administrative  review  of  this  order  for 
the  period  April  1,  2002-March  31, 
2003,  which  is  being  conducted 
pursuant  to  section  751(a)(1)  of  the  Act. 
Therefore,  we  intend  to  issue  the 
preliminary  results  of  this  review  not 
later  than  245  days  after  the  last  day  of 
the  anniversary  month. 


Antidumping  duty 
proceeding 


PRC:  Brake  Rotors, 
A-570-^6; 
Anda  Industries 


Period  to  be  reviewed 


Co.,  Ltd 

04/01/02-03/31/03 

Laizhou  City  Luqi 

Machinery  Co.. 

Ltd 

04/01/02-03/31/03 

Qingdao  Rotec 

Auto  Parts  Co., 

Ltd 

04/01/02-03/31/03 

We  will  instruct  the  U.S.  Bureau  of 
Customs  and  Border  Protection  to  allow, 
at  the  option  of  the  importer,  the 
posting,  until  the  completion  of  the 
review,  of  a  bond  or  security  in  lieu  of 
a  cash  deposit  for  each  entry  of  the 
subject  merchandise  from  the  above- 
listed  companies  in  accordance  with  19 
CFR  351.214(e).  Because  Anda,  Luqi 
and  Rotec  certified  that  they  produce 
and  export  the  subject  merchandise,  the 
sale  of  which  was  the  basis  for  this  new 
shipper  review  request,  we  will  apply 
the  bonding  privilege  only  to  subject 
merchandise  for  which  they  are  both  the 
producer  and  exporter. 

Interested  parties  that  need  access  to 
proprietary  information  in  this  new 
shipper  review  should  submit 


applications  for  disclosure  under 
administrative  protective  order  in 
accordance  with  19  CFR  351.305  and 
351.306. 

This  initiation  and  notice  are  in 
accordance  with  section  751(a)  of  the 
Act  (19  U.S.C.  1675(a))  and  19  CFR 
351.214(d). 

Dated:  May  30.  2003. 
Jeflrey  May, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  03-14182  Filed  6-4-03;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-824] 

Final  Results  of  Anti-Circumvention 
Review  of  Antidumping  Order: 
Corrosion-Resistant  Cart>on  Steel  Flat 
Products  From  Japan 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of  Anti- 
Circumvention  Review  of  Antidumping 
Order:  Corrosion-Resistant  Carbon  Steel 
Flat  Products  from  Japan. 

summary:  On  April  21.  2003.  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  the.  preliminary  results  of  the 
anti-circumvention  review  of  the 
antidumping  order  on  certain  corrosion- 
resistant  carbon  steel  flat  products  from 
Japan.  See  Notice  of  Preliminary  Results 
of  Anti-Circumvention  Review  of 
Antidumping  Order:  Corrosion- 
Resistant  Carbon  Steel  Fiat  Products 
from  Japan,  68  FR  19499  (April  21. 
2003)  ("Preliminary  Results").  Based  on 
the  comments  received,  we  have  not 
changed  our  results  from  the 
Preliminary  Results. 

EFFECTIVE  DATE:  June  5.  2003. 
TOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Bertrand  or  James  Doyle. 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-3207 
and  (202)  482-0159,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  21,  2003,  the  Department 
published  in  the  Federal  Register  the 
Preliminary  Results.  We  invited  parties 
to  comment  on  our  Preliminary  Results. 
On  May  5,  2003,  we  received  comments 
from  respondents  Nippon  Steel 


Corporation  ("NSC"),  and  NKK  Steel 
Corporation  ("NKK").  We  received  no 
comments  or  rebuttal  cpmments  from 
aqy  other  parties. 

Scope  of  the  Order 

The  scope  of  this  order  is  as  follows: 
The  products  covered  by  the 
antidumping  duty  order  include  flat- 
rolled  carbon  steel  products,  of 
rectangular  shape,  either  clad,  plated,  or 
coated  with  corrosion-resistant  metals 
such  as  zinc,  aluminum,  or  zinc-, 
aluminum-,  nickel-  or  iron-based  alloys, 
whether  or  not  corrugated  or  painted, 
varnished  or  coated  with  plastics  or 
other  nonmetallic  substances  in 
addition  to  the  metallic  coating,  in  coils 
(whether  or  not  in  successively 
superimposed  layers)  and  of  a  width  of 
0.5  inch  or  greater,  or  in  straight  lengths 
which,  if  of  a  thickness  less  than  4.75 
millimeters,  are  of  a  width  of  0.5  inch 
or  greater  and  which  measures  at  least 
10  times  the  thickness  or  if  of  a 
thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  HTSUS  under  item  numbers 
7210.30.0030,  7210.30.0060. 
7210.41.0000,  7210.49.0030. 
7210.49.0090,  7210.61.0000. 
7210.69.0000,  7210.70.6030, 
7210.70.6060,  7210.70.6090, 
7210.90.1000,  7210.90.6000. 
7210.90.9000,  7212.20.0000. 
7212.30.1030.  7212.30.1090, 
7212.30.3000.  7212.30.5000. 
7212.40.1000.  7212.40.5000. 
7212.50.0000,  7212.60.0000. 
7215.90.1000.  7215.90.3000.  ^    . 

7215.90.5000.  7217.20.1500. 
7217.30.1530,  7217.30.1560. 
7217.90.1000,  7217.90.5030, 
7217.90.5060.  7217.90.5090.  Included  in 
this  order  are  corrosion-resistant  flat- 
rolled  products  of  non-rectangular 
cross-section  where  such  cross-section 
is  achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  been 
"worked  after  rolling") — for  example, 
products  which  have  been  beveled  or 
rounded  at  the  edges. 

Excluded  from  this  order  are  flat- 
rolled  steel  products  either  plated  or 
coated  with  tin,  lead,  chromium, 
chromium  oxides,  both  tin  and  lead 
("terne  plate"),  or  both  chroinium  and 
chromium  oxides  ("tin-free  steel"), 
whether  or  not  painted,  varnished  or 
coated  with  plastics  or  other 
nonmetallic  substances  in  addition  to 
the  metallic  coating. 

Also  excluded  from  this  order  are  clad 
products  in  straight  lengths  of  0.1875 
inch  or  more  in  composite  thickness 
and  of  a  width  which  exceeds  150 
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millimeters  and  measures  at  least  twice 
the  thickness! 

Also  excluded  from  this  order  are 
certain  clad  stainless  flat-rolled 
products,  which  are  three-layered 
corrosion-resistant  carbon  steel  flat- 
rolled  products  less  than  4.75 
millimeters  in  composite  thickness  that 
consist  of  a  carbon  steel  flat-rolled 
product  clad  on  both  sides  with 
stainless  steel  in  a  20%-60%-20%  ratio. 

Also  excluded  from  this  order  are 
certain  corrosion-resistant  carbon  steel 
flat  products  meeting  the  following 
specifrcations:  (1)  Widths  ranging  from 
10  millimeters  (0.394  inches)  through 
100  millimeters  (3.94  inchps);  (2) 
thicknesses,  including  coatings,  ranging 
bom  0.11  millimeters  (0.004  inches) 
through  0.60  millimeters  (0.024  inches); 
and  (3)  a  coating  that  is  from  0.003 
millimeters  (0.00012  inches)  through 
0.005  millimeters  (0.000196  inches)  in 
thickness  and  that  is  comprised  of  either 
two  evenly  applied  layers,  the  first  layer 
consisting  of  99%  zinc,  0.5%  cobalt, 
and  0.5%  molybdenimi,  followed  by  a 
layer  consisting  of  chromate.  or  three 
evenly  applied  layers,  the  first  layer 
consisting  of  99%  zinc,  0.5%  cobalt, 
and  0.5%  molybdenum  followed  by  a 
layer  consisting  of  chromate.  and  finally 
a  layer  consisting  of  silicate. 

Also  excluded  from  this  order  are 
carbon  steel  flat  products  measuring 
1.84  millimeters  in  thickness  and  43.6 
millimeters  or  16.1  millimeters  in  width 
consisting  of  carbon  steel  coil  (SAE 
1008)  clad  with  an  aluminum  alloy  that 
is  balance  aluminum.  20%  tin,  1% 
copper,  0.3%  silicon.  0.15%  nickel,  less 
than  1%  other  materials  and  meeting 
the  requirements  of  SAE  standard  783 
for  Bearing  and  Bushing  Alloys. 

Also  excluded  from  this  order  are 
carbon  steel  flat  products  measuring 
0.97  millimeters  in  thickness  and  20 
millimeters  in  width  consisting  of 
carbon  steel  coil  (SAE  1008)  with  a  two- 
layer  lining,  the  first  layer  consisting  of 
a  copper-lead  alloy  powder  that  is 
balance  copper,  9%  to  11%  tin.  9%  to 
11%  lead,  less  than  1%  zinc,  less  than 
1  %  other  materials  and  meeting  the 
requirements  of  SAE  standard  792  for 
Bearing  and  Bushing  Alloys,  the  second 
layer  consisting  of  45%  to  55%  lead, 
38%  to  50%  PTFE.  3%  to  5% 
molybdeniun  disulfide  and  less  than  2% 
other  materials. 

Also  excluded  from  this  order  afe 
doctor  blades  meeting  the  following 
specifications:  Carbon  steel  coil  or  strip, 
plated  with  nickel  phosphorous,  having 
a  thickness  of  0.1524  millimeters  (0.006 
inches),  a  width  between  31.75 
milliineters  (1.25  inches)  and  50.80 
millimeters  (2.00  inches),  a  core 
hardness  between  580  to  630  HV,  a 


surface  hardness  between  900-990  HV; 
the  carbon  steel  coil  or  strip  consists  of 
the  following  elements  identified  in 
percentage  by  weight:  0.90%  to  1.05% 
carbon;  0.15%  to  0.35%  silicon;  0.30% 
to  0.50%  manganese;  less  than  or  equal 
to  0.03%  of  phosphorous;  less  than  or 
equal  to  0.006%  of  sulfur;  other 
elements  representing  0.24%;  and  the 
remainder  of  iron. 

Also  excluded  from  this  order  are 
products  meeting  the  following 
specifications:  Carbon  steel  flat  products 
measuring  1.64  millimeters  in  thickness 
and  19.5  millimeters  in  width  consisting 
of  carbon  steel  coil  (SAE  1008)  with  a 
lining  clad  with  an  aluminum  alloy  that 
is  balance  aluminum;  10  to  15%  tin;  1 
to  3%  lead;  0.7  to  1.3%  copper;  1.8  to 
3.5%  silicon;  0.1  to  0.7%  chromiiun. 
less  than  1%  other  materials  and 
meeting  the  requirements  of  SAE 
standard  783  for  Bearing  and  Bushing 
Alloys. 

Also,  excluded  from  this  order  are 
products  meeting  the  following 
specifications:  Carbon  steel  coil  or  strip, 
measuring  1.93  millimeters  or  2.75 
millimeters  (0.076  inches  or  0.108 
inches)  in  thickness,  87.3  millimeters  or 
99  millimeters  (3.437  inches  or  3.900 
inches)  in  width,  with  a  low  carbon 
steel  back  comprised  of:  Carbon  under 
8%,  manganese  under  0.4%, 
phosphorous  under  0,04%,  and  sulfur 
under  0.05%;  clad  with  aliuninum  alloy 
comprised  of:  0.7%  copper,  12%  tin. 
1.7%  lead.  0.3%  antimony,  2.5%  , 
silicon.  1%  maximum  total  other 
(including  iron),  and  remainder 
aluminum. 

Also  excluded  from  this  order  are 
products  meeting  the  following 
specifications:  Carbon  steel  coil  or  strip, 
clad  with  aluminum,  measuring  1.75 
millimeters  (0.069  inches)  in  thickness, 
89  millimeters  or  94  millimeters  (3.500 
inches  or  3.700  inches)  in  width,  with 
a  low  carbon  steel  back  comprised  of: 
Carbon  under  8% ,  memganese  under 
0.4%.  phosphorous  under  0.04%.  and 
sulfur  under  0.05%;  clad  with 
aluminum  alloy  comprised  of:  0.7% 
copper,  12%  tin.  1.7%  lead.  2.5% 
silicon,  0.3%  antimony,  1%  maximum 
total  other  (including  iron),  and 
remainder  aluminum. 

Also  excluded  from  this  order  are 
products  meeting  the  following 
specifications:  Carbon  steel  coil  or  strip, 
measiuing  a  minimiun  of  and  including 
l.lOnun  to  a  maximum  of  and  including 
4.90mm  in  overall  thickness,  a 
minimum  of  and  including  76.00mm  to 
a  maximum  of  and  including  250.00mm 
in  overall  width,  with  a  low  carbon  steel 
back  comprised  of:  Carbon  under 
0.10%.  manganese  under  0.40%. 
phosphorous  under  0.04%.  sulfur  under 


0.05%,  and  silicon  under  0.05%;  clad 
with  aluminum  alloy  comprised  of: 
Under  2.51%  copper,  under  15.10%  tin. 
and  remainder  aluminum  as  listed  on 
the  mill  specification  sheet.  ^ 

Also  excluded  from  this  order  are 
products  meeting  the  following 
specifications:  (l)  Diffusion  annealed, 
non-alloy  nickel-plated  carbon 
products,  with  a  substrate  of  cold-rolled 
battery  grade  sheet  ("CRBG ")  with  both 
sides  of  the  CRBG  initially 
electrolytically  plated  with  pure, 
unalloyed  nickel  and  subsequently 
annealed  to  create  a  diffusion  between 
the  nickel  and  iron  substrate,  with  the 
nickel  plated  coating  having  a  thickness 
of  0-5.microns  per  side  with  one  side 
equaling  at  least  2  microns;  and  with  the 
nickel  carbon  sheet  having  a  thickness 
offromO.004' (0.10mm)  to  0.030  '     * 
(0.762mm)  and  conforming  to  the 
following  chemical  specifications  (%):  C 
<  0.08;  Mn  <  0.45;  P  <  0.02;  S  <  0.02; 
Al  <  0.15;  and  Si  <  0.10;  and  the 
following  physical  specifications: 
Tensile  =  65  KSI  maximum;  Yield  =  32- 
55  KSI;  Elongation  =  18%  minimum 
(aim  34%);  Hardness  =  85-150  Vickers; 
Grain  Type  =  Equiaxed  or  Pancake; 
Grain  Size  (ASTM)  =  7-12;  Delta  r  value 
=  aim  less  than  ±0.2;  Lankford  value  = 
>1.2.;  and  (2)  next  generation  diffusion- 
annealed  nickel  plate  meeting  the 
following  specifications:  (a)  Nickel- 
graphite  plated,  diffusion  annealed,  tin- 
nickel  plated  carbon  products,  with  a 
natxu-al  composition  mixture  of  nickel 
and  graphite  electrolytically  plated  to 
the  top  side  of  diffusion  annealed  tin- 
nickel  plated  carbon  steel  strip  with  a 
cold  rolled  or  tin  mill  black  plate  base 
metal  conforming  to  chemical 
requirements  based  on  AISI  1006; 
having  both  sides  of  the  cold  rolled 
substrate  electrolytically  plated  with 
natural  nickel,  with  the  top  side  of  the 
nickel  plated  strip  electrolytically 
plated  with  tin  and  then  annealed  to 
create  a  diffusion  between  the  nickel 
and  tin  layers  in  which  a  nickel-tin 
alloy  is  created,  and  an  additional  layer 
of  mixture  of  natural  nickel  and  graphite 
then  electrolytically  plated  on  the  top  ■ 
side  of  the  strip  of  the  nickel-tin  alloy; 
having  a  coating  thickness:  top  side: 
nickel-graphite,  tin-nickel  layer  >  1.0 
micrometers:  tin  layer  only  >  0.05 
micrometers,  niekel-graphite  layer  only 
>  0.2  micrometers,  and  bottom  side: 
nickel  layer  >  1.0  micrometers;  (b) 
nickel-graphite,  diffusion  annealed, 
nickel  plated  carbon  products,  having  a 
natural  composition  mixture  of  nickel 
and  graphite  electrolytically  plated  to 
the  top  side  of  diffusion  annealed  nickel 
plated  steel  strip  with  a  cold  rolled  or 
tin  mill  black  plate  base  metal 
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conforming  to  chemJcaJ  requirements 
based  on  AISI 1006;  with  both  sides  of 
the  cold  rolled  base  metal  initially 
electrolytically  plated  with  natural 
nickel,  and  the  material  then  annealed 
to  create  a  diffusion  between  the  nickel 
and  the  iron  substrate;  with  an 
additional  layer  of  natural  nickel- 
graphite  then  electroljrtically  plated  on 
the  top  side  of  the  strip  of  the  nickel 
plated  steel  strip;  with  the  nickel- 
graphite,  nickel  plated  material 
sufficiently  ductile  and  adherent  to  the 
substrate  to  permit  forming  without 

.    cracking,  flaking,  peeling,  or  any  other 
evidence  of  separation;  having  a  coating 
thickness:  top  side:  nickel-graphite,  tin- 
nickel  layer  >  1.0  micrometers;  nickel- 
graphite  layer  >  0.5  micrometers;  bottom 
side:  nickel  layer  >  1.0  micrometers;  (c) 
diffusion  annealed  nickel-graphite 
plated  products,  which  are  cold-rolled 
or  tin  mill  black  plate  base  metal 
conforming  to  the  chemical 
requirements  based  on  AISI  1006; 
having  the  bottom  side  of  the  base  metal 

'^  first  electrolytically  plated  with  natural 
nickel,  and  the  top  side  of  the  strip  then 
plated  with  a  nickel-graphite 
composition;  with  the  strip  then 
annealed  to  create  a  diffusion  of  the 
nickel-graphite  and  the  iron  substrate  on 
the  bottom  side;  with  the  nickel- 
graphite  and  nickel  plated  material 
sufficiently  ductile  and  adherent  to  the 
substrate  to  permit  forming  without 
cracking,  flaking,  peeling,  or  any  other 
evidence  of  separation;  having  coating 
thickness:  top  side:  nickel-graphite  layer 
>  1.0  micrometers;  bottom  side:  nickel 
layer  >  1.0  micrometers;  (d)  nickel- 
phosphorous  plated  diffusion  annealed 
nickel  plated  carbon  product,  having  a 
natural  composition  mixture  of  nickel 
and  phosphorus  electrolytically  plated 
to  the  top  side  of  a  diffusion  annealed 
nickel  plated  steel  strip  with  a  cold 
rolled  or  tin  mill  black  plate  base  metal 
conforming  to  the  chemical 
requirements  based  on  AISI  1006;  with 
both  sides  of  the  base  metal  initially 
electrolytically  plated  with  natural 
nickel,  and  the  material  then  annealed 
to  create  a  diffusion  of  the  nickel  and 
iron  substrate;  another  layer  of  the 
natural  nickel-phosphorous  then 
electrolytically  plated  on  the  top  side  of 
the  nickel  plated  steel  strip;  with  the 
nickel-phosphorous,  nickel  plated 
material  sufficiently  ductile  and 
adherent  to  the  substrate  to  permit 
forming  without  cracking,  flaking, 
peeling  or  any  other  evidence  of 
separation;  having  a  coating  thickness: 
top  side:  nickel-phosphorous,  nickel 
layer  >  1.0  micrometers;  nickel- 
phosphorous  layer  >  0.1  micrometers; 
bottom  side:  nickel  layer  >  1.0 


micrometers;  (e)  diffusion  aimealed,  tin- 
nickel  plated  products,  electrolytically 
plated  with  natural  nickel  to  the  top 
side  of  a  diffusion  annealed  tin-nickel 
plated  cold  rolled  or  tin  mill  black  plate 
base  metal  conforming  to  the  chemical 
requirements  based  on  AISI  1006;  with 
both  sides  of  the  cold  rolled  strip 
initially  electrolytically  plated  with 
natural  nickel,  with  the  top  side  of  the 
nickel  plated  strip  electrolytically 
plated  with  tin  and  then  annealed  to 
create  a  diffusion  between  the  nickel 
and  tin  layers  in  which  a  nickel-tin 
alloy  is  created,  and  an  additional  layer 
of  natural  nickel  then  electrolytically 
plated  on  the  top  side  of  the  strip  of  the 
nickel-tin  alloy;  sufficiently  ductile  and 
adherent  to  the  substrate  to  permit 
forming  without  cracking,  flaking, 
peeling  or  any  other  evidence  of 
separation;  having  coating  thickness: 
top  side:  nickel-tin-nickel  combination 
layer  >  1.0  micrometers;  tin  layer  only 
>  0.05  micrometers;  bottom  side:  nickel 
layer  >  1.0  micrometers;  and  (f)  tin  mill 
products  for  battery  containers,  tin  and 
nickel  plated  on  a  cold  rolled  or  tin  mill 
black  plate  base  metal  conforming  to 
chemical  requirements  based  on  AISI 
1006;  having  both  sides  of  the  cold 
rolled  substrate  electrolytically  plated 
with  natural  nickel;  then  annealed  to 
create  a  diffusion  of  the  nickel  and  iron 
substrate;  then  an  additional  layer  of 
natural  tin  electrolytically  plated  on  the 
top  side;  and  again  annealed  to  create  a 
diffusion  of  the  tin  and  nickel  alloys; 
with  the  tin-nickel,  nickel  plated 
material  sufficiently  ductile  and 
adherent  to  the  substrate  to  permit 
forming  without  cracking,  flaking, 
peeling  or  any  other  evidence  of 
separation;  having  a  coating  thickness: 
top  side:  nickel-tin  layer  >  1 
micrometer;  tin  layer  alone  >  0.05 
micrometers;  bottom  side:  nickel  layer  > 
1.0  micrometer. 

Also  excluded  from  this  order  are 
products  meeting  the  following 
specifications:  (1)  Widths  ranging  from 
10  millimeters  (0.394  inches)  through 
100  millimeters  (3.94  inches);  (2) 
thicknesses,  including  coatings,  ranging 
from  0.11  millimeters  (0.004  inches) 
through  0.60  millimeters  (0.024  inches); 
and  (3)  a  coating  that  is  from  0.003 
millimeters  (0.00012  inches)  through 
0.005  millimeters  (0.000196  inches)  in 
thickness  and  that  is  comprised  of  either 
two  evenly  applied  layers,  the  first  layer 
consisting  of  99%  zinc,  0.5%  cobalt, 
and  0.5%  molybdenum,  followed  by  a 
layer  consisting  of  phosphate,  or  three 
evenly  applied  layers,  the  first  layer 
consisting  of  99%  zinc,  0.5%  cobalt, 
and  0.5%  molybdenum  followed  by  a 


layer  consisting  of  phosphate,  and 
finally  a  layer  consisting  of  silicate. 
Also,  excluded  from  this  order  are 
products  meeting  the  following 
specifications:  (1)  Flat-rolled  products 
(provided  for  in  HTSUS  subheading 
7210.49.00),  other  than  of  high-strength 
steel,  known  as  "ASE  Iron  Flash"  and 
either:  (A)  Having  a  base  layer  of  zinc- 
based  zinc-iron  alloy  applied  by  hot- 
dipping  and  a  surface  layer  of  iron-zinc 
alloy  applied  by  electrolytic  process,  the 
weight  of  the  coating  and  plating  not 
over  40  percent  by  weight  of  zinc;  or  (B) 
two-layer-coated  corrosion-resistant 
steel  with  a  coating  composed  of  (a)  a 
base  coating  layer  of  zinc-based  zinc- 
iron  alloy  by  hot-dip  galvanizing 
process,  and  (b)  a  surface  coating  layer 
of  iron-zinc  alloy  by  electro-galvanizing 
process,  having  an  effective  amount  of 
zinc  up  to  40  percent  by  weight,  and  (2) 
corrosion  resistant  continuously 
annealed  flat-rolled  products, 
continuous  cast,  the  foregoing  with       , 
chemical  composition  (percent  by 
w.eight):  carbon  not  over  0.06  percent  by 
weight,  manganese  0.20  oir  more  but  not 
over  0.40,  phosphorus  not  over  0.02, 
sulfur  not  over  0.023,  silicon  not  over 
0.03,  aluminum  0.03  or  more  but  not 
over  0.08,  arsenic  not  over  0.02,  copper 
not  over  0.08  and  nitrogen  0.003  or 
more  but  not  over  0.008;  and  meeting 
the  characteristics  described  below:  (A) 
Products  with  one  side  coated  with  a 
nickel-iron-diffused  layer  which  is  less 
than  1  micrometer  in  thickness  and  the 
other  side  coated  with  a  two-layer 
coating  composed  of  a  base  nickel-iron- 
diffused  coating  layer  and  a  surface 
coating  layer  of  annealed  and  softened 
pure  nickel,  with  total  coating  thickness 
for  both  layers  of  more  than  2 
micrometers;  surface  roughness  (RA- 
microns)  0.18  or  less;  with  scanning 
electron  microscope  (SEM)  not  revealing 
oxides  greater  than  1  micron;  and 
inclusion  groups  or  clusters  shall  not 
exceed  5  microns  in  length;  (B)  products 
having  one  side  coated  with  a  nickel- 
iron-diffused  layer  which  is  less  than  1 
micrometer  in  thickness  and  the  other 
side  coated  with  a  four-layer  coating 
composed  of  a  base  nickel-iron-diffused 
coating  layer;  with  an  inner  middle 
coating  layer  of  annealed  and  softened 
pure  nickel,  an  outer  middle  surface 
coating  layer  of  hard  nickel  and  a 
topmost  nickel-phosphorus-plated  layer; 
with  combined  coating  thickness  for  the 
four  layers  of  more  than  2  micrometers; 
surface  roughness  (RA-microns)  0.18  or 
less;  with  SEM  not  revealing  oxides 
greater  than  1  micron;  and  inclusion 
groups  or  clusters  shall  not  exceed  5 
microns  in  length;  (C)  products  having 
one  side  coated  with  a  nickel-iron- 
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diffused  layer  which  is  less  than  1 
micTometer  in  thickness  and  the  other 
side  coated  with  a  three-layer  coating 
composed  of  a  base  nickel-iron-diffused 
coating  layer,  with  a  middle  coating 
layer  of  annealed  and  softened  pure 
nickel  and  a  siuface  coating  layer  of 
hard,  luster-agent-added  nickel  which  is 
not  heat-treated;  with  combined  coating 
thickness  for  all  three  layers  of  more 
than  2  micrometers;  surface  roughness 
(RA-microns)  0.18  or  less;  with  SEM  not 
revealing  oxides  greater  than  1  micron; 
and  inclusion  groups  or  clusters  shall 
not  exceed  5  microns  in  length;  or  (D) 
products  having  one  side  coated  with  a 
nickel-iron-diffused  layer  which  is  less 
than  1  micrometer  in  thickness  and  the 
other  side  coated  with  a  three-layer 
coating  composed  of  a  base  nickel-iron- 
diffused  coating  layer,  with  a  middle 
coating  layer  of  annealed  and  softened 
pure  nickel  and  a  surface  coating  layer 
of  hard,  pure  nickel  which  is  not  heat- 
treated;  with  combined  coating 
thickness  for  all  three  layers  of  more 
than  2  micrometers;  surface  roughness 
"  (RA-microns)  0.18  or  less;  SEM  not 
revealing  oxides  greater  than  1  micron; 
and  inclusion  groups  or  clusters  shall 
not  exceed  5  microns  in  length. 

Analysis  of  Comments  Received 

As  stated  above,  the  only  comments 
the  Department  received  on  the 
Preliminary  Results  were  from  two 
respondents,  NKK  and  Nippon,  who 
each  expressed  support  of  the 
Department's  analysis  and  decision. 
Since  we  received  no  comments  in 
opposition  to  the  Preliminary  Results, 
we  find  it  is  not  necessary  to  discuss 
these  comments  which  were  in  support 
of  the  Department's  decision. 

Changes  Since  the  Preliminary  Results 

As  none  of  the  submitted  comments 
recommended  changing  the  Preliminary 
Results  and  as  the  Department's  analysis 
has  not  changed  regarding  any  aspect  of 
the  Preliminary  Results,  we  have  not 
changed  our  results  from  the 
Preliminary  Results. 

Final  Results 

After  our  analysis,  the  Department 
found  the  following:  (1)  The  increase  of 
imports  from  Japan  to  the  United  States 
of  corrosion-resistant  steel  ("CRS")  with 
boron-added  was  only  temporary;  (2) 
there  were  imports  to  the  United  States 
from  Japan  of  boron-added  CRS  at  the 
time  the  scope  of  the  order  was 
proposed  by  the  domestic  industry  and 
published  by  the  Depeutment;  (3)  there 
are  commercially  and  metallurgically 
viable  reasons  for  the  addition  of  boron 
in  the  context  of  the  Continuous 
Annealing  Process  ("CAP"),  which  was 


used  by  the  two  respondents  who 
exported  the  vast  majority  of  the  boron- 
added  CRS  to  the  United  States;  and  (4) 
under  the  five  factor  test  normally 
applied  to  determine  if  an  article  has 
been  altered  in  form  or  appearance  in 
minor  respects  so  as  to  result  in 
circumvention  of  the  order,  which 
includes  an  analysis  of  the  overall 
physical  characteristics,  the 
expectations  of  the  ultimate  users,  the 
use  of  the  merchandise,  the  channels  of 
marketing  and  the  cost  of  modification, 
we  foimdihat,  for  companies  that  use 
the  CAP,  the  addition  of  boron  is  not  a 
minor  alteration.  Therefore,  the 
evidence  on  the  record  of  this  inquiry, 
taken  as  a  whole,  leads  to  our  final 
results  that  the  United  States  imports  of 
boron-added  corrosion-resistant  carbon 
steel  flat  products  from  the  respondents 
were  not  minor  alterations  of  the  subject 
merchandise,  within  the  meaning  of 
section  781(c)  of  the  Act,  and  are  not 
circimiventing  the  antidumping  duty 
order  on  CRS  from  Japan. 

We  are  issuing  and  publishing  this 
notice  in  accordance  with  section  781(c) 
of  the  Act  and  §351.225(i)  of  the 
Department's  regulations. 

Dated:  May  29,  2003. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration . 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-791-«10] 

Certain  Hot-Rolled  Carbon  Steel  Flat 
Products  From  South  Africa:  Notice  of 
Rescission  of  Countervailing  Duty 
Administrative  Review  for  ttte  Period 
January  1, 2001,  Through  December 
31,2001 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce. 
SUMMARY:  In  response  to  a  timely 
request  from  Bethlehem  Steel 
Corporation,  National  Steel  Corporation, 
and  United  States  Steel  Corporation 
(petitioners),  the  Department  of 
Commerce  (the  Department)  initiated  an 
administrative  review  of  the 
countervailing  duty  order  on  certain 
hot-rolled  carbon  steel  flat  products 
from  South  Africa,  covering  the  period 
January  1,  2001,  to  December  31,  2001. 
See  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part,  68  FR  3009  (January  22,  2003).   ' 


Because  petitioners  have  submitted  a 
withdrawal  of  their  request  for  an 
administrative  review,  and  there  was  no 
request  for  review  from  any  other 
interested  party,  the  Department  is 
rescinding  this  review  in  accordance 
with  §  351.213(d)(1)  of  the  Department's 
regulations. 

EFFECTIVE  DATE:  June  5,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Hoadley  or  Julio  Fernandez,  AD/ 
CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington.  DC  20230; 
telephone:  (202)  482-3148  or  (202)  482- 
0961,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  23,  2002",  the 
Department  published  a  notice  of 
opportunity  to  request  an  administrative 
review  of  the  countervailing  duty  order 
on  certain  hot-rolled  carbon  steel  flat 
products  fitjm  South  Africa.  See  Notice 
of  Opportunity  to  Request 
Administrative  Review  of  Antidumping 
or  Countervailing  Duty  Order,  Finding, 
or  Suspended  Investigation  (67  FR 
78219).  On  December  31,  2002,  the 
Department  received  a  timely  request 
from  petitioners  for  an  administrative 
review  covering  the  period  from  January 
1,  2001  through  December  31,  2001,  in 
accordance  with  19  CFR  351.213(b)(1). 

The  Department  published  a  notice  of 
initiation  of  this  countervailing  duty 
administrative  review  on  January  22, 
2003.  See  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part.  68  FR  3009  (January  22,  2003). 
This  review  covered  two  manufacturers/ 
exporters  of  the  subject  merchandise, 
Iscor,  Ltd.  and  Saldanha  Steel,  Ltd..  for 
the  period  January  1,  2001  through 
December  31,  2001.  On  April  24,  2003, 
petitioners  withdrew  their  request  for 
review. 

In  accordance  with  19  CFR 
351.213(d),  the  Department  will  rescind 
an  administrative  review,  "if  a  party 
that  requested  the  review  withdraws  the 
request  within  90  days  of  the  date  of 
publication  of  notice  of  initiation  of  the 
requested  review."  See  19  CFR 
351.213(d)(1).  The  Department  is 
authorized  to  extend  this  deadline  if  it 
decides  that  it  is  reasonable  to  do  so. 
Although  petitioners  submitted  their 
withdrawal  request  92  days  after  the 
initiation  publication  date,  i.e.,  after  the 
90-day  period  had  expired,  the 
Department  has  decided  that  it  is 
reasonable  to  extend  the  deadline  and 
accept  the  request.  Petitioners  were  the 
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only  parties  to  request  this  review,  and 
the  review  has  not  progressed  beyond  a 
point  where  it  would  have  been 
unreasonable  to  allow  petitioners  to 
withdraw  their  request  for  review.  See 
Certain  In-Shell  Raw  Pistachios  from 
Iran:  Rescission  of  Antidumping  Duty 
Administrative  Review,  68  FR  16764 
(April  7,  2003).  Additionally,  we 
conclude  that  this  withdrawal  does  not 
constitute  an  "abuse"  of  our  procedures. 
See  Antidumping  Duties;  Countervailing 
Duties;  Final  Rule.  62  FR  27296.  27317 
(May  19.  1997).  Thus,  the  Department  is 
rescinding  the  countervailing  duty 
administrative  review  on  certain  hot- 
rolled  carbon  steel  flat  products  from 
South  Africa  for  the  period  January  1 , 
2001  through  December  31,  2001.  The 
Department  will  issue  appropriate 
assessment  instructions  to  the  United 
States  Bureau  of  Customs  and  Border 
Protection. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  the  return  or 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  sanctionable  violation. 

This  determination  and  notice  are 
issued  and  published  in  accordance 
"with  19  CFR  351.213(d)(4)  and  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  May  30.  2003. 
Barbara  E.  Tillman, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration,  Group  III. 
(FR  Doc.  03-14181  Filed  6-4-03:  8:45  ami 
.BILLING  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  052003C] 

Magnuson-Stevens  Act  Provisions; 
Atlantic  Highly  Migratory  Species; 
Exempted  Fishing  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  receipt  of  a  request  for 

exempted  fishing  permits  (EFPs); 

request  for  comments. 

SUMMARY:  NMFS  announces  the  receipt 
of  a  request  for  EFPs  for  tuna  purse 
seine  vessels  to  begin  fishing  prior  to 


the  traditional  start  date  in  order  to 
improve  market  conditions  and  to  allow 
retention  of  all  incidental  catch  of 
bluefin  tuna  between  73  and  81  inches. 
NMFS  invites  comments  from  interested 
parties  on  potential  concerns  should 
these  EFPs  be  issued. 
DATES:  Written  comments  on  this 
fishing  activity  will  be  considered  by , 
NMFS  in  issuing  such  EFPs  if  received 
on  or  before  June  20.  2003. 
ADDRESSES:  Send  comments  to 
Christopher  Rogets,  Chief,  Highly 
Migratory  Species  Management  Division 
(F/SFl),  NMFS,  1315  East-West 
Highway.  Silver  Spring,  MD  20910. 
Comments  also  may  be  sent  via 
facsimile  (fax)  to  (301)713-1917. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 
FOR  FURTHER  INFORMATION  CONTACT:  Sari 
Kiraly.  301-713-2347;  fax:  301-713- 
1917. 

SUPPLEMENTARY  INFORMATION:  EFPs  are 
requested  and  issued  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (16  U.S.C.  1801  et  seq.)  and/or  the 
Atlantic  Tunas  Convention  Act  (16 
U.S.C.  971  et  seq.).  Regulations  at  50 
CFR  600.745  and  50  CFR  635.32  govern 
scientific  research  activity,  exempted 
fishing,  and  exempted  educational 
activity  with  respect  to  Atlantic  HMS. 

The  East  Coast  Tuna  Association 
(ECTA)  has  requested  EFPs  for  five  tuna 
purse  seine  vessels  to  begin  fishing  for 
their  giant  Atlantic  bluefin  tuna 
allocation  on  July  15,  rather  than  the 
traditional  start  date  of  August  15.  The 
ECTA  believes  that  beginning  the  purse 
seine  fishing  season  30  days  early  could 
enhance  marketing  opportunities  and 
therefore  benefit  the  entire  U.S. 
commercial  bluefin  tuna  fishery. 

ECTA  also  requests  an  exemption  to 
allow  these  vessels  to  exceed  the  10- 
percent  tolerance  level  for  incidental 
catch  of  bluefin  tuna  between  73  and  81 
inches  (185  to  206  cm).  In  their  request, 
ECTA  states  that  the  minimum  size 
tolerance  was  a  restrictive  factor 
limiting  the  success  of  last  year's  start 
date  experiment  and  above  normal 
water  temperatures  may  also  have  been 
a  contributing  factor.  ECTA  also  states 
that  due  to  the  prevalence  of  mixed 
schools  of  giant  and  large  medium 
bluefin  tuna  throughout  the  fishing 
season,  purse  seine  vessels  would  likely 
exceed  the  10-percent  tolerance  for 
undersized  fish.  ECTA  feels  that  the 
purse  seine  quota  has  not  been  caught 
in  recent  years  because  purse  seine 
vessels  have  refrained  from  setting  on 
mixed  schools.  ECTA  notes  that  the 
purse  seine  vessels  have  the  largest 
average  minimum  size  of  any  of  the  U.S. 


Atlantic  tuna  commercial  categories  and 
that  most  purse  seine  vessels  targeting 
mixed  schools  would  not  catch  bluefin 
tuna  below  75  inches  (190  cm).  Thus, 
they  are  requesting  an  exemption  from 
the  10  percent  tolerance  level  in  order 
to  ensure  the  purse  seine  quota  is  filled, 
to  increase  fishing  efficiency,  and  to 
reduce  the  potential  for  bycatch 
mortality. 

NMFS  invites  comments  from 
interested  parties  on  potential  concerns 
should  these  EFPs  be  issued. 

Authority:  16  U.S.C.  971  et  seq.  and  16 
U.S.C.  1801  et  seq. 

Dated:  May  30.  2003. 

Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustqinable 
Fisheries.  National  Marine  Fisheries  Service. 

|FR  Doc.  0.3-14178  Filed  6-4-03;  8:45  am) 

BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Marine  Protected  Areas  Federal 
Advisory  Committee;  Public  Meeting 

AGENCY:  National  Ocean  Service, 
NOAA,  Department  of  Commerce. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Notice  is  hereby  given  of  the 
first  meeting  of  the  Marine  Protected 
Areas  Federal  Advisory  Committee 
(MPAFAC)  in  Washington,  DC. 
DATES:  The  meeting  will  be  held 
Tuesday,  June  24,  from  8:30  a.m.  to  5:15 
p.m.,  and  Wednesday,  June  25,  from 
8:30  a.m.  to  4  p.m.  These  times  and  the 
agenda  topics  described  below  may  be 
subject  to  change.  Refer  to  the  web  page 
listed  below  for  the  most  up-to-date 
meeting  agenda. 

ADDRESSES:  The  meeting  will  be  held 
both  days  at  the  Commerce  Department 
Auditorium,  1401  Constitution  Avenue, 
NW.,  Washington,  DC  20230.  (Please 
use  the  main  entrance  on  14th  Street). 
FOR  FURTHER  INFORMATION  CONTACT: 
Marjorie  Ernst,  Designated  Federal 
Officer,  MPAFAC,  National  Marine 
Protected  Areas  Center,  NOAA,  Rm. 
12227,  1305  East-West  Highway,  Silver 
Spring,  Maryland  20910.  (Phone:  301- 
563-7111;  Fax:  301-713-3110;  E-mail: 
Marjorie.Ernst@noaa.gov;  or  visit  the 
National  MPA  Center  Web  site  at 
http://www.mpa.gov). 
SUPPLEMENTARY  INFORMATION:  The 
MPAFAC,  composed  of  external, 
knowledgeable  representatives  of     , 
stakeholder  groups,  has  been 
established  by  the  Department  of 
Commerce  to  provide  advice  to  the 
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Secretaries  of  Commerce  and  Interior  on 
implementation  of  section  4  of 
Executive  Order  13158  on  MPAs.  While 
the  two-day  meeting  is  open  to  the 
public,  a  one-hour  time  period  has  been 
reserved  late  in  the  morning  on 
Wednesday  for  the  Committee  to  receive 
verbal  comments  or  questions  from  the 
public.  In  general,  each  individual  or 
group  making  a  verbal  presentation  will 
be  limited  to  a  total  time  of  five  (5) 
minutes  and  written  statements 
submitted  either  on  site  or  beforehand, 
if  possible. 

Matters  To  Be  Considered 

On  Tuesday,  June  24,  high-level 
officials  from  the  Departments  of 
Commerce  and  the  Interior  will  provide 
opening  remarks,  followed  by  FAC ' 
member  introductions.  Presentations 
will  be  made  by  Commerce  Department 
counsel  to  orient  members  regarding 
Federal  Advisory  Committee  Act 
requirements  and  ethical  guidelines.  In 
the  afternoon,  officials  from  NOAA  and 
the  Department  of  the  Interior  will 
present  on  the  background  of  the 
Executive  Order  and  an  overview  of 
National  MPA  Center  goals  and 
activities.  This  will  be  followed  by  a 
presentation  and  discussion  of  the  scope 
and  charge  to  the  Committee. 

On  Wednesday,  June  25,  the 
Committee  will  elect  a  chairperson 
before  receiving  more  detailed 
presentations  to  develop  the  foundation 
for  conducting  its  work.  During  the 
afternoon,  the  Committee  will  discuss 
various  administrative  and  operational 
matters  related  to  getting  organized  to 
fulfill  its  mission. 

Dated:  May  14.  2003. 
Jamison  S.  Hawkins, 

Acting  Assistant  Administrator.  Ocean 

Services  and  Coastal  Zone  Management, 

National  Oceanic  and  Atmospheric 

Administration. 

|FR  Doc.  03-14139  Filed  6-4-03;  8:45  am] 

BILUNG  CODE  3510-08-M 


DEPAffTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  060203B] 

New  England  Fishery  Management 
Council;  Public  IMeetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  is 


scheduling  a  public  meeting  of  its 
Scientific  and  Statistical  Committee 
(SSC)  in  June,  2003  to  consider  actions 
affecting  New  England  fisheries  in  the 
exclusive  economic  zone  (EEZ). 
Recommendations  from  this  group  will 
be  brought  to  the  full  Council  for  formal 
consideration  and  acti(Tn,  if  appropriate. 

DATES:  The  meeting  will  be  held  on 
Thursday,  June  19,  2003,  at  10  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn  Logan  Airport,  225 
McClellan  Highway,  Boston,  MA  02128; 
telephone:  (617)  569-5250. 

Council  address:  New  England 
Fishery  Management  Council,  50  Water 
Street,  Mill  2,  Newburyport,  MA  01950. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council; 
telephone:  (978)  465-0492. 

SUPPLEMENTARY  INFORMATION:  The 
Scientific  and  Statistical  Committee 
(SSC)  will  provide  the  Council  guidance 
on  developing  management  reference 
points  for  the  Atlantic  Sea  Herring 
Fishery  Management  Plan  (FMP)  in  light 
of  the  stock  assessments  presented  at 
the  U.S.  -  Canada  Transboundary 
Resource  Assessment  Committee  in 
February  2003.  The  Council  will 
consider  the  SSC's  guidance  in  the 
development  of  Amendment  1  to  the 
Herring  FMP. 

Although  non-emei^ency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  dates. 

Dated:  June  2,  2003. 
Peter  H.  Fricke, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-14179  Filed  6-4-03;  8:45  am] 

BILUNG  CODE  3510-22-8 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


p.D.  052003B] 

Marine  Mammals;  Rie  No.  1003-1665 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  permit  amendment. 

SUMMARY;  Notice  is  hereby  given  that  Dr. 
Jennifer  Moss  Burns,  University  of 
Alaska  Anchorage,  Department  of 
Biological  Sciences,  College  of  Arts  and 
Sciences,  3211  Providence  Drive, 
Anchorage,  AK  99508,  has  been  issued 
an  amendment  to  scientific  research 
Permit  No.  1003-1665-00. 

ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources. 
NMFS,  1315  East-West  Highway.  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376;  and 

Alaska  Region,  NMFS,  PO  Box  21668. 
Juneau,  AK  99802-1668;  phone 
(907)586-7221;  fax  (907)586-7249. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tammy  Adams  or  Amy  Sloan,' 
(301)713-2289. 

SUPPLEMENTARY  INFORMATION:  On  April 
7,  2003.  notice  was  published  in  the 
Federal  Register  (69  FT?  16786)  that  an 
amendment  of  Permit  No.  1003-1665- 
00,  issued  April  12,  2002  (67  FR  19167). 
had  been  requested  by  the  above-named 
individual.  The  requested  anlendment 
has  been  granted  under  the  authority  of 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.),  and  the  Regulations  Governing  the 
Taking  emd  Importing  of  Marine 
Mammals  (50  CFR  part  216). 

The  permit  was  amended  to  increase 
the  number  of  takes  of  harbor  seals 
[Phoca  vitulina  richardsi)  in  Southeast  " 
Alaska  by  disturbance  incidental  to 
capture  and  surveys  from  500  to  2,000 
per  year. 

Dated:  May  30.  2003. 
Stephen  L.  Leathery. 

Chief  Permits,  Conservation  and  Education 
Division.  Office  of  Protected  Resources. 
National  Marine  Fisheries  Ser^-ice. 
[FR  Doc.  03-14175  Filed  6-4-03;  8:45am] 

BILUNG  CODE  3510-22-S  ^ 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  050503A] 

Marine  Mammals;  File  No.  763-1534-01 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

if^CTION:  Issuance  of  permit  amendment. 

SUMMARY:  Notice  is  hereby  given  that 
the  National  Zoological  Park, 
Smithsonian  Institution,  Washington. 
D.C.  20008-2598  (Principal  Investigator: 
Dr.  Daryl  Boness),  has  been  issued  an 
amendment  to  scientific  research  Permit 
No.  763-1534-00. 

ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office{s): 

Permits,  Conservation  and  Education 
Division.  Office  of  Protected  Resources, 
NMFS.  1315  East-West  Highway.  Room 
13705.  Silver  Spring,  MD  20910;  phone 
(301)  713-2289:  fax  (301)  713-0376:  and 

Assistant  Regional  Administrator  for 
Protected  Resources,  Northeast  Region. 
NMFS.  One  Blackburn  Drive. 
Gloucester.  MA  01930-2298:  phone 
(508)281-9346:  fax  (508)281-9371. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson  or  Jennifer  Skidmore  (301) 
713-2289. 

SUPPLEMENTARY  INFORMATION:  On  March 
28.  2003.  notice  was  published  in  the 
.  Federal  Register  (68  FR  14585)  that  an 
amendment  of  Permit  No.  763-1534-00 
issued  March  10,  2000  (65  FR  14947), 
had  been  requested  by  the  above-named 
organization.  The  requested  amendment 
has  been  granted  under  the  authority  of 
the  Marine  Mammal  Protection  Act  of 
1972.  as  amended  (16  U.S.C.  1361  et 
seq.)  and  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216). 

The  Permit  authorizes  the  Holder  to 
import/export  samples  taken  from  non- 
endangered  species  of  the  Orders 
Cetacea  and  Pinnipedia  (except  walrus). 

Dated:  May  29.  2003. 
Stephen  L.  Leathery, 

Chief,  Permils.  Conser\'ation  and  Education 
Division.  Office  of  Protected  Resources. 
National  Marine  Fisheries  Ser\ice. 
|FR  Doc.  03-14176  Filed  6-4-03:  8:45  ami 
BILLING  CODE  3510-22-S 


DEPARTMENT  OF  DEFENSE 

Office  Of  ttie  Secretary 

Continuing  Collection;  Comment 
Request 

AGENCY:  Office  of  the  Assistant 

Secretary  of  Defense  (Health  Affairs). 

DoD. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  the  Office  of  the 
Assistant  Secretary  of  Defense  (Health 
Affairs)  announces  the  extension  of  a 
currently  approved  collection  and  seeks 
public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
information  collection:  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  August  4,  2003. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  continuing 
information  collection  should  be  sent  to 
the  TRICARE  Management  Activity, 
5111  Leesburg  Pike,  Suite  810,  Falls 
Church.  VA.  22041-3206.  Attn:  Major 
Joann  Kelsch. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
continuation  of  this  information 
collection,  please  write  to  the  above 
address  or  contact  TRICARE 
Management  Activity.  DHP 
Management  Control  and  Financial 
Studies  at  703-681-3492. 

Title,  Associated  Form  and  OMB 
Number:  Third  Party  Collection 
Program — Record  of  Other  Health 
Insurance,  DD  Form  2569;  OMB  Number 
0704-0323. 

Needs  and  Uses:  The  information 
contained  in  the  DD  Form  2569  will  be 
used  to  collect  reimbursement  from 
private  insurers  for  medical  care 
provided  to  family  members  of  retirees 
and  deceased  Service  members  having 
health  insurance.  Such  monetary 
benefits  accruing  to  the  Military 
Treatment  Facility  (MTF)  will  be  used 
to  enhance  healthcare  delivery  in  the 
MTF.  Information  will  also  be  used  by 
MTF  staff  and  CHAMPUS  Fiscal 


Intermediaries  to  "determine  eligibility 
for  care,  deductibles,  and  co-payments 
and  by  Health  Affairs  for  program 
planning  and  management. 

Affected  Public:  Family  members  of 
retirees  and  deceased  Service  members 
having  health  insurance. 

Annual  Burden  Hours:  115,096  hours 
(.041  X  2.807,212). 

Number  of  Respondents:  2.807.212. 

Responses  Per  Respondent:  1. 

Average  Burden  Per  Response:  .041 
hrs  (2.5  minutes). 

Frequency:  Annually  or  on  occasion 
when  insurance  information  changes. 
SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

This  is  a  reinstatement  of  a  previously 
approved  collection  that  will  expire  July 
31.2003. 

The  administration  has  placed 
increased  emphasis  upon  recovery  of 
health  care  expenses  under  the  Federal 
Medical  Care  Recovery  Act.  Completion 
of  this  form,  while  increasing  total 
burden  hours,  will  aid  in  increasing 
revenues  (O&M  dollars),  services,  and 
operating  efficiency  and  effectiveness 
within  the  Military  Health  Services 
System.  This  information  is  collected 
either  during  the  inpatient  stay 
admission  and/or  discharge  process  or 
during  the  visit  when  a  patient  presents 
for  an  outpatient  procedure. 

Dated:  May  29.  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Dispart ment  of  Defense. 
|FR  Doc.  03-1414,5  Filed  6-4-03;  8:45  am] 
BILLING  CODE  5001 -08-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  Advisory  Panel  To 
Assess  the  Capabilities  for  Domestic 
Response  to  Terrorist  Attacks 
Involving  Weapons  of  Mass 
Destruction 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  summar\'  agenda  for  the 
next  meeting  of  the  Panel  to  Assess  the 
Capabilities  for  Domestic  Response  to 
Terrorist  Attacks  Involving  Weapons  of 
Mass  Destruction.  Notice  of  this  meeting 
is  required  under  the  Federal  Advisory 
Committee  Act.  (Pub.  L.  92-463). 
DATES:  June  16-17,  2003. 
ADDRESSES:  RAND.  1200  S.  Hayes 
Street,  4th  floor,  Arlington.  VA  22202- 
5050. 

FOR  FURTHER  INFORMATION  CONTACT: 
RAND  provides  information  about  this 
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Panel  on  its  Web  site  at  http:// 
www.rand.org/organization/nsrd/ . 
terrpanel;  it  can  also  be  reached  at  (703) 
413-1100  extension  5683. 
SUPPLEMENTARY  INFORMATION: 

Proposed  Schedule  and  Agenda     • 

Panel  to  Assess  the  Capabilities  for 
Domestic  Response  to  Terrorist  Attacks 
Involving  Weapons  of  Mass  Destruction 
will  meet  from  11  a.m.  to  5  p.m.  on  June 
16,  2003  and  from  8:30  a.m.  until  3  p.m. 
on  June  17,  2003.  Time  will  be  allpcated 
for  public  comments  by  individuals  or 
organizations  at  the  end  of  the  meeting 
on  June  ,17th.  Public  comment 
presentations  will  be  limited  to  two 
minutes  each  and  must  be  provided  in 
writing  prior  to  the  meeting.  Mail 
written  presentations  and  requests  to 
register  to  attend  the  open  public 
session  to:  Hillary  Peck.  RAND.  1200 
South  Hayes  Street.  Arlington.  VA 
22202-5050.  Public  seating  for  this 
meeting  is  limited,  and  is  available  on 
a  first-come,  first-served  basis. 

Dated:  May  29.  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  03-14147  Filed  6^-03;  8:45  am] 
BILUNG  CODE  5001-0»-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  '^ 

Defense  Science  Board;  Notice  of 
Advisory  Committee  Meeting 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  the  Smallpox  Vaccine 
Down  Select  Process  will  meet  in  closed 
session  on  July  24,  2003,  in  Washington. 
DC.  The  Task  Force  will  perform  an 
independent  evaluation  of  the 
Department  of  Defense  and  Department 
of  Health  and  Human  Services  smallpox 
vaccine  candidates. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition.  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
this  meeting,  the  Task  Force  will 
evaluate  each  of  the  smallpox  vaccine 
candidates  to  include  the  following  type 
of  issues:  choice  of  cell  line  and  viral 
strain  used;  preclinical  data  in 
appropriate  animal  models;  review  of 
vaccine  production  methodology  to 
include  rates  of  production  and  surge 


capacity;  review  of  protocols  for  clinical 
trials  to  include  adverse  reaction  rates; 
review  of  cost  issues  as  they  relate  to 
.production  of  the  vaccine;  review  of 
critical  regulatory  issues  associated  with 
the  use  of  the  vaccine;  and  any  other 
issues  that  the  Task  Force  feels,  based 
on  its  experience,  are  relevant. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  92-463,  as  anrended  (5  U.S.C. 
App.  II),  it  has  been  determined  that  this 
Defense  Science  Board  Task  Force 
meeting  concerns  matters  listed  in  5 
U.S.C.  §  552b(c){4)  and  that, 
accordingly,  the  meeting  will  be  closed 
to  the  public. 

Dated:  May  29,  2003. 
Patricia  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

|FR  Doc.  03-14146  Filed  6-4-03;  8:45  am) 

BILLING  CODE  5001 -08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Proposed  Mandatory  Use  of  USBank's 
PowerTrack  System  by  Department  of 
Defense  Personal  Property 
Transportation  Service  Providers 

AGENCY:  Department  of  the  Army,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  Military  Traffic 
Management  Command  (MTMC).  as  the 
Department  of  Defense  (DOD)  Traffic 
Manager  for  the  Household  Goods  and 
Personal  Property  Program,  proposes  the 
mandatory  use  of  USBank's  PowerTrack 
System  as  the  transaction  and  payment 
system  for  all  DOD  Transportation 
Ser\'ice  Providers  (TSP).  beginning  with 
the  implementation  of  Phase  I  of  the 
Defense  Future  Personal  Property 
Program,'  (Families  First).  Furthermore, 
the  use  of  MTMC's  Centralized  Web 
Application  ICWA)  will  also  be 
mandatory.  Implementation  of 
PowerTrack  at  all  Military  Services  and 
Coast  Guard  installations  is  the  goal  of 
Families  First,  which  is  the  first  stop  in 
moving  toward  the  reengineered 
Personal  Property  Program  of  the  future. 
This  announcement  is  being  made  to 
afford  TSPs  ample  time  to  comment  and 
plan  for  potential  future  data  feeds  to 
PowerTrack.  The  Electronic  Billing  and 
Payment  portion  of  the  Families  First 
Web  site  is  located  at  http://' 
WH'w.mtmc. army. mil,  under  the 
Personal  Property  Program.  The  site 
offers  industry  access  to  updates  on  the 
Business  Rules.  Concept  of  Operations 
(CONOPS).  and  System  Interface 
Specifications. 


DATES:  The  initial  rollout  of  PowerTrack 
and  CWA  is  proposed  to  begin  October 
1.  2003.  Comments  must  be  submitted 
on  or  before  30  days  from  publication. 

ADDRESSES:  Comments  may  be  sent  by 
e-mail  to:  thomasg&mtmc.armvmil,  or 
by  courier  tp:  Headquarters,  Military 
Traffic  Management  Command.  ATTN: 
MTPP-PD.  Room  10N35-58  (George 
Thomas),  Hoffman  Building  II,  200 
Stovall  Street.  Alexandria,  VA  22332- 
5000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

George  Thomas  at  (703)  428-2237. 

SUPPLEMENTARY  INFORMATION:  The  initial 
rollout  (see  DATES)  is  proposed  to  serve 
as  the  Evaluation  Period  for  the  Phase 
I  process,  and  involve  a  limited  number 
of  Personal  Property  Shipping  Office's 
(PPSO)  and  TSP's.  Expansion  to  the 
remaining  PPSO's  and  TSP's  is 
proposed  to  commerce  on  or  about  April 
2004.  Jt  is  important  to  note  that  liot  all 
PPSO's  will  be  impacted  during  the 
Evaluation  Period.  For  this  reason.  TSPs 
should  file  their  rates  for  the  Winter 
Cycle  assuming  that  PowerTrack  and 
CWA  will  not  be  used. 

Tremsportation  Providers  wishing  to 
transport  personal  property  shipments 
for  the  DOD  must  have  an  agreement 
with  USBank  and  be  PowprTrack 
certified  for  the  electronic  payment  of 
commercial  transportation  ser\'ices.  It  is 
important  that  TPs  begin  the 
PowerTrack  signup  process  bv  calling 
USBank  at  1-800-417-1844.  Additional 
information  on  PowerTrack  is  available 
at  bttp://ivww. usbank.com/powertrack. 
Only  those  TPs  that  are  PowerTrack 
certified  will  be  eligible  to  receive 
personal  property  shipments. 

I.  Background 

On  7  July  1997,  the  Under  Secretary 
of  Defense  (Comptroller)  issued  a 
memorandum,  which  required  the 
reengineering  of  defense  transportation 
documentation  and  financial  processes 
as  part  of  an  effort  to  revolutionize  DOD 
business  practices  across  all  Military 
Services  and  Agencies.  A  major     ^ 
component  of  the  reengineering  effort  is 
the  implementation  of  USBank's 
PowerTrack  System.  Powertrack  has 
been  implemented  for  DOD  freight 
shipments  for  all  mo(Jes  of 
transportation  and  now  is  under 
consideration  for  DOD  personal 
property  shipments.  In  June  2002.  the 
USTRANSCOM  Personal  Propertj' 
report  was  released,  and 
USTRANSCOM  directed  that  work 
begin  on  the  future  Personal  Property 
program.  USTRANSCOM  tasked  MTMC. 
in  conjunction  with  the  Military' 
Services  and  Industry,  to  map  our 
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Families  First  by  August  31,  2002.  As  a 
part  of  the  Families  First  effort.  DOD 
declared  that  PowerTrack  would  be 
utilized  as  the  commercial  business-to- 
business  payment  system. 

To  begin  moving  forward  with 
Families  First.  MTMC  developed  a 
CONORS  outlining  the  implementation 
of  Phase  1.  Key  elements  of  Phase  1 
CONOPS  are  electronic  bill  payment 
and  the  CWA.  The  CWA  will  be  used  for 
approval  authorization  and  for  costing 
shipments,  based  on  the  current 
Military  Rate  Tender. 

II.  Objective 

The  objective  of  Phase  I  is  to 
implement  the  new  electronic  bill 
payment  portion  of  Families  First.  The 
electronic  bill  payment  processes  for 
Phase  1  will: 

=•  Use  USBank's  PowerTrack  system 
to  pay  Transportation  Service  Providers; 

•  Use  CWA  as  a  tool  to  track  and 
approve  services  performed  by 
Trartsportation  Service  Providers;  and, 

•  Provide  information  visibility  for 
Stakeholders  (Personal  Property 
Shipping  Offices.  Military  Services, 
General  Service  Administration, 
Transportation  Service  Providers,  etc). 

Regulation  Flexibility  Act 

This  action  is  not  considered  rule 
making  within  the  meaning  of 
Regulatory  Flexibility  Act.  5  U.S.C.  601- 
612. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act.  44 
U.S.C.  3051  et  seq.,  does  not  apply 
because  no  information  collection  or 
record  keeping  requirements  are 
imposed  on  contractors,  offerors  or 
members  of  the  public. 

Thomas  Hicks, 

Chief,  Personal  Property  Division. 

(FR  Doc.  03-14 1. ■S4  Filed  6-^-03;  8:45  am] 

BILLING  COOE  3710-08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  for  Non-Exclusive, 
Exclusive,  or  Partially  Exclusive 
Licensing  of  U.S.  Provisional  Patent 
Application  Concerning  Handheld  and 
Hand  Powered  Centrifuge  Device 

agency:  Department  of  the  Army.  DoD. 
action:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6  and  404.7,  aimouncement  is  made 
of  the  availability  for  licensing  of  the 
invention  set  forth  in  U.S.  Provisional 
Patent  Application  No.  60/391.945 


entitled  "Handheld  and  Hand  Powered 
Centrifuge  Device."  filed  June  28,  2002. 
The  United  States  Government,  as 
represented  by  the  Secretary  of  the 
Army,  has  rights  in  this  invention. 

ADDRESSES:  Commander.  U.S.  Army 
Medical  Research  and  Materiel 
Command.  ATTN:  Command  Judge 
Advocate.  MCMR-JA,  504  Scott  Street,    . 
Fort  Detrick,  Frederick.  MD  21702- 
5012. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
patent  issues,  Ms.  Elizabeth  Arwine, 
Patent  Attorney.  (301)  619-7808.  For 
licensing  issues.  Dr.  Paul  Mele.  Office  of 
Research  &  Technology  Assessment. 
(301)  619-6664,  both  at  telefax  (301) 
619-5034. 

SUPPLEMENTARY  INFORMATION:  This 
invention  relates  to  centrifuge  devices. 
More  particularly,  this  invention  relates 
to  portable,  handheld  and  hand- 
powered  centrifuge  devices,  and 
methods  using  the  same. 

Luz  D.  Ortiz. 

Army  Federal  Register  Liaison  Officer. 
|FR  Dcx;.  03-14156  Filed  6-4-03;  8:45  am) 
MLUNG  COOE  3710-06-M' 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  for  Non-Exclusive,         v 
Exclusive,  or  Partially  Exclusive 
Licensing  of  U.S.  Provisional  Patent 
Application  Concerning  Taqman 
Internal  Positive  Control 

AGENCY:  Department  of  the  Army.  DoD. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6  and  404.7,  announcement  is  made 
of  the  availability  for  licensing  of  U.S. 
Provisional  Patent  Application  No.  60/ 
361,455  entitled  "Taqman  Internal 
Positive  Control."  filed  March  4,  2002. 
Foreign  rights  are  also  available  (PCT/ 
US03/06347).  The  United  States 
Government,  as  represented  by  the 
Secretary  of  the  Army,  has  rights  in  this 
invention. 

ADDRESSES:  Commander.  U.S.  Army 
Medical  Research  and  Materiel 
Command,  ATTN:  Command  Judge 
Advocate.  MCMR-JA.  504  Scott  Street, 
Fort  Detrick,  Frederick.  MD  21702- 
5012. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
patent  issues,  Ms.  Elizabeth  Arwine, 
Patent  Attorney.  (301)  619-7808.  For 
licensing  issues.  Dr.  Paul  Melie,  Office  of 
Research  &  Technology  Assessment, 
(301)  619-6664.  both  at  telefax  (301) 
619-5034. 


SUPPLEMENTARY  INFORMATION:  The 
prevent  invention  generally  relates  to 
probes  comprising  a  reporter  molecule 
and  a  quencher  molecule  for  use  in 
nucleic  acid  assays.  In  particular,  the 
present  invention  relates  to  a  universal 
internal  positive  control  that  may  be 
used  in  polymerase  chain  reaction  (PCR) 
based  assays. 

Luz  D.  Ortiz, 

Army  Federal  Register-Liaison  Officer. 

(FR  Doc.  03-14155  Filed  6-^-03;  8:45  am]  , 

BILUNG  COOe  3710-OS-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft  Supplemental 
Environmental  Impact  Statement  to  the 
July  2002  Final  Dredged  Material 
Management  Plan  and  Environmental 
Impact  Statement,  McNary  Reservoir     • 
and  Lower  Snake  River  Reservoirs,  in 
the  States  of  Oregon,  Washington,  and 
Idaho 

AGENCY:  U.S.  Army  Corps  of  Engineers. 

DOD. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  (Corps),  Walla  Walla  District, 
intends  to  prepare  a  Supplemental 
Environmental  Impact  Statement  (SEIS) 
to  the  July  2002  Final  Dredged  Material 
Management  Plan  (DMMP)  and 
Environmental  Impact  Statement  (EIS): 
McNary  Reservoir  and  Lower  Snake 
River  Reservoirs.  The  DMMP/EIS 
addressed  a  20-year,  programmatic 
approach  the  Corps  would  use  to 
maintain  the  navigation  channel  within 
the  Walla  Walla  District.  The  study 
reach  considered  includes  Lake  Wallula 
above  McNiry  Dam  on  the  Columbia 
River  in  Oregon  and  Washington;  the 
four  lower  Snake  River  reservoirs 
extending  from  the  mouth  of  the  Snake 
River  upstream  to  the  communities  of 
Lewiston,  Idaho,  and  Clarkston, 
Washington;  and  the  lower  2  miles  of 
the  Clearwater  River  from  its  confluence 
with  the  Snake  River  at  Lewiston 
upstream  to  the  U.S.  Highway  12 
Bridge.  This  supplement  will  reorganize' 
and  clarify  information  already 
included  in  the  DMMP/EIS,  expand  the 
discussions  and  evaluations  of  measures 
considered  in  the  DMMP/EIS, 
incorporate  new  information  and  data 
collected  subsequent  to  the  issuance  of 
the  DMMP/EIS,  and  modify  alternatives, 
as  needed,  including  the  preferred 
alternative.  When  completed  and 
approved,  this  SEIS,  along  with  the 
DMMP/EIS.  will  constitute  the  Corps' 
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long-term  progranmiatic  plan  for 
maintaining  the  congressionally- 
authorized  channel  within  the  Walla 
Walla  District. 

The  Environmental  Protection  Agency 
(EPA),  Region  10,  was  a  cooperating 
agency  for  the  QMMP/EIS,  and  will  also 
be  a  cooperating  agency  for  this  SEIS. 
The  Corps  will  work  with  EPA  during 
development  of  the  SEIS  to  consider 
and  incorporate,  as  appropriate,  the 
policies  and  procedures  currently 
evolving  for  the  Northwest  Regional 
Dredging  Team  (RDT).  as  referred  to  in 
the  April  26,  2002,  policy  letter  jointly 
signed  by  Brigadier  General  David  A. 
Fastabend,  Corps  of  Engineers, 
Northwestern  Division  Commander,  and 
L.  John  lani,  EPA  Region  10 
Administrator. 

DATES:  Submit  comments  by  July  7, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jack  Sands.  Project  Manager,  Walla 
Walla  District,  Corps  of  Engineers, 
CENWW-PM-PPM,  201  North  Third 
Avenue,  Walla  Walla.  WA  99362,  phone 
(509)  527-7287.  or  Ms.  Sandra 
Simmons,  NEPA  Coordinator.  Walla 
Walla  District,  Corps  of  Engineers, 
CENWW-PD-EC,  201  North  Third 
Avenue,  Walla  Walla,  WA  99362,  phone 
(509) 527-7265. 

SUPPLEMENTARY  INFORMATION:  The  ' 
DMMP/EIS  defined  the  programmatic 
approach  the  Corps  planned  to  follow 
for  the  next  20  years  for  maintaining  the 
congressionally  authorized  navigation 
channel  by  managing  sediment 
deposition,  dredging,  and  disposing  of 
dredged  material  removed  from  those 
reaches  of  the  Columbia,  Snake,  and 
Clearwater  Rivers  that  make  up  that 
portion  of  the  Columbia/Snake  Rivers 
Inland  Navigation  Waterway  within  the 
Walla  Walla  District  boundaries.  The 
DMMP/EIS  also  addressed  the  need  to 
provide  flow  conveyance  at  the 
confluence  of  the  Snake  and  Clearwater 
Rivers  at  Lewiston.  Idaho,  as  dredging 
has  been  used  to  maintain  adequate 
flow  conveyance  in  this  area.  The 
DMMP/EIS  considered  four  alternatives: 
(1)  No  Action  (No  Change),  Maintenance 
Dredging  With  In-Water  Disposal;  (2) 
Maintenance  Dredging  With  In-Water 
Disposal  to  Create  Fish  Habitat  and  a  3- 
Foot  Levee  Raise;  (3)  Maintenance 
Dredging  With  Upland  Disposal  and  a  3- 
Foot  Levee  Raise;  and  (4)  Maintenance 
Dredging  With  Beneficial  Use  of 
Dredged  Material  and  a  3 -Foot  Levee 
Raise. 

The  DMMP/EIS  and  September  2002 
Record  of  Decision  (ROD)  were 
challenged  in  court  and  have  not  been 
implemented.  Information  regarding  the 
case,  which  was  filed  in  the  U.S.  District 


Court  for  the  Western  District  of 
Washington,  can  be  viewed  on  the 
Walla  Walla  District  Web  site  at 
http://www.nww.  usace.army.mil/ 
dmmp/hot  topics  dmmp.htm. 

In  response  to  tfie  court  challenge,  the 
Corps  decided  to  withdraw  the  ROD  for 
the  Final  DMMP/EIS  and  prepare  an 
SEIS.  The  SEIS  will  reorganize  and 
clarify  information  already  included  iij 
the  DMMP/EIS.  expand  the  discussions 
and  evaluations  of  measures  considered 
in  the  DMMP/EIS.  incorporate  new 
information  and  data  collected 
subsequent  to  the  issuance  of  the 
DMMP/EIS,  and  modify  alternatives,  as 
needed,  including  the  preferred 
alternative.  Additional  measures  and 
alternatives  identified  during  the 
evaluation  will  also  be  considered.  The 
SEIS  will  address  measures, 
alternatives,  and  impacts  on  a 
programmatic  level,  but  will  not  address 
site-specific  actions.  However,  the  SEIS 
will  present  the  coordination  and 
environmental  review  steps  the  Corps 
will  take  with  regard  to  subsequent  site- 
specific  actions.  The  SEIS  will  also 
continue  to  include  input  from  a  local, 
interagency  sediment  management 
group  formed  under  the  Northwest  RDT. 
After  public  review  of  the  final  SEIS,  the 
Corps  intends  to  sign  a  new  ROD  for  the 
programmatic  plan. 

As  per  40  CFR  1502.20  and  1508.28 
of  the  Council  on  Environmental 
Quality  Regulations  for  Implementing 
the  Procedural  Provisions  of  the 
National  Environmental  Policy  Act 
(NEPA),  the  Corps  intends  to  use  a 
tiered  approach  for  addressing  site-      ~  ^ 
specific  activities  performed  subsequent 
to  the  SEIS  and  ROD.  For  each  activity, 
the  Corps  plans  to  prepare  the 
compliance  documentation  necessar>'  to 
tier  off  of  the  programmatic  plan. 

The  site-specific  documentation  will 
address  details  of  the  proposed  activity 
and  the  impacts  of  that  activity. 

As  per  40  CFR  section  1502.9(c)(4)  of 
the  Council  on  Environmental  Quality 
Regulations  for  Implementing  the 
Procedural  Provisions  of  the  National 
Environmental  Policy  Act,  the  Corps 
does  not  plan  to  conduct  scoping  for 
this  SEIS.  However,  affected  Federal, 
state,  and  local  agencies;  Indian  tribes; 
and  other  interested  organizations  and 
parties  are  invited  to  provide  input  to 
the  Corps  on  the  scope  of  this  SEIS.  To 
ensure  consideration,  input  on  the 
scope  should  be  provided  to  the  Corp§ 
by  comment  date  (See  DATES). 
Additional  opportunities  for  public 
input  on  the  SEIS  will  be  provided 
during  the  normal  review  periods  for 
the  draft  and  final  SEIS. 

The  draft  SEIS  is  currently  scheduled 
to  be  available  for  public  review  in  late 


2003.  The  final  SEIS  is  currently 
scheduled  to  be  available  for  public 
review  in  early  2004. 

Edward  Kertis.  Jr.. 

LTC.  Ei\.  Commanding. 

|FR  Doc.  03-14157  Filed  6--l-03;U:45  ami 

BILUNG  COOE  3710-OC-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  To  Prepare  a  General 
Reevaluation  Report  and  Draft 
Supplemental  Environmental  Impact 
Statement  for  the  Poplar  Island 
Environmental  Restoration  Project, 
Talbot  County,  MD 

AGENCY:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DOD. 
ACTION:  Notice  of  intent. 

SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA),  the  Baltimore  District,  U.S. 
Army  Corps  of  Engineers  (Corps)  is 
initiating  a  General  Reevaluation  Report 
(GRR)  and  Draft  Supplemental 
Environmental  Impact  Statement 
(DSEIS)  to  evaluate  the  potential  for 
additional  expansion  of  the  Poplar 
Island  Environmental  Restoration 
Project  (PIERP).  located  in  the 
Chesapjeake  Bay  in  Talbot  County. 
Mar\'land.  A  DSEIS  will  be  integrated 
into  the  GRR  to  document  existing 
conditions,  proposed  project  actions, 
and  potential  project  effects  and 
products.  The  Maryland  Department  of 
Transportation  (MDOT),  under  the 
auspices  of  the  Marj'land  Port 
Administration  (MPA),  is  the  non- 
Federal  sponsor  for  this  GRR  and  DSEIS. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action  * 
and  DSEIS  can  be  addressed  to  Ms. 
Gwen  Meyer.  Study  Team  Leader. 
Baltimore  District,  U.S.  Army  Corps  of 
Engineers,  ATTN:  CENAB-PL-P,  P.O. 
Box  1715,  Paltimore.  MD  21203-1715, 
telephone  (410)  962-9502.  E-mail 
address: 
gwendolyn.c.meyer@usace.army.mil. 

SUPPLEMENTARY  INFORMATION: 

1 .  This  GRR  is  being  conducted  under 
the  existing  PIERP  authorization, 
section  537  of  the  Water  Resources 
Development  Act  of  1996  (WRDA96). 
Certain  proposed  project  modifications 
may  be  able  to  be  implemented  without 
further  Congressionalauthorization, 
subject  to  section  902  of  the  Water 
Resources  Development  Act  of  1986 
(WRDA86),  which  limits  cost  increases 
in  authorized  projects  to  20  percent. 
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Other  proposed  project  modifications 
may  require  Congressional 
authorization. 

2.  The  group  of  islands  known  as 
Poplar  Island  are  located  in  Talbot 
County,  Maryland,  in  the  upper-middle 
portion  of  the  Chesapeake  Bay,  34 
nautical  miles  south-southeast  of 
Baltimore  Harbor,  and  one  mile 
northwest  of  Tilghman  Island.  Poplar 
Island  has  been  identified  by  the  U.S. 
fish  and  Wildlife  Service  (USFWS),  the 
Maryland  Department  of  Natural 
Resources,  National  Marine  Fisheries 
Service,  and  other  resource  agencies  as 
a  valuable  nesting  and  nursery  area  for 
many  species  of  wildlife,  including  bald 
eagles,  osprey,  heron,  egrets,  and  least 
terns. 

The  PIER?  was  developed  through 
cooperative  efforts  of  the  Corps,  MPA, 
and  many  other  Federal,  State  and  local 
agencies,  public  and  private 
organizations,  and  the  general  public. 
The  PIERP  reconstioicted  the  island  to 
its  approximately  1847  footprint.  The 
Maryland  Environmental  Service  (MES) 
completed  environmental  and  technical 
reconnaissance-level  studies  at  Poplar 
Island.  The  PIERP  was  studied  by  the 
Corps  under  the  authority  of  section  204 
of  WRDA  1992.  Section  204  provides 
authority  for  the  Corps  to  implement 
projects  for  the  protection,  restoration, 
and  creation  of  aquatic  and  ecologically 
related  habitats,  including  wetlands,  in 
connection  with  the  construction, 
operation,  or  maintenance  of  an 
authorized  Federal  navigation  project.  A 
feasibility  report  and  Environmental 
Impact  Statement  (EIS)  were  completed 
in  February  1996.  The  feasibility  report 
was  approved  by  the  Assistant  Secretary 
of  the  Army  for  Civil  Works  on 
September  4,  1996.  The  environmental 
restoration  project,  through  the 
beneficial  use  of  dredged  material,  was 
approved  for  construction  under  section 
537  of  WRDA96.  See  section  3, 
paragraph  D,  below  for  sources  of  this 
dredged  material. 

The  PIERP  containment  dikes  were 
constructed  in  three  stages.  Phase  I 
included  construction  of  the  northern 
640  acres  contained  by  sand  dikes, 
construction  of  rock  reefs  at  the 
northern  end  of  the  project,  construction 
of  a  rock  breakwater  between  Poplar 
Island  and  Coaches  Island  and 
construction  of  geotextile  tube 
breakwaters  along  the  southwest  side  of 
Coaches  Island  as  protection  until  Phase 
II.  Phase  I  was  completed  in  March 
2000.  Phase  II  included  dike 
construction  to  contain  the  southern  500 
acres  and  was  completed  in  February 
2002.  Phase  III  construction  raised  the 
dikes  in  Cell  No.  2,  the  northern  upland 
cell,  from  an  initial  elevation  of  10  feet 


mean  lower  low  water  (MLLW),  to  an 
elevation  of  20  feet  MLLW.  Raising  of 
the  dikes  in  Cell  Nos.  2  and  6  to  the 
authorized  elevation  of  23  feet  will  be 
accomplished  in  future  phases.  To  date, 
approximately  8  million  cubic  yards 
(mcy)  of  dredged  material  has  been 
placed  at  Poplar  Island  in  the  Phase  I 
area. 

The  current  project  design  includes 
development  of  half  of  the  land  area  as 
wetlands  (570  acres)  with  the  remaining 
portion  as  upland  habitat  (570  acres).  Of 
the  wetlands,  80  percent  are  being 
developed  as  low  marsh  and  20  percent 
as  high  marsh  (456  acres  low  marsh,  114 
acres  high  marsh).  Small  upland 
islands,  ponds,  and  dendritic  guts  or 
channels  will  be  created  to  increase 
habitat  diversity  within  the  marsh  areas. 
It  is  expected  that  habitat  diversity  will 
be  increased  in  the  upland  areas  by  the 
construction  of  small  ponds  and 
providing  for  areas  of  native  forest,  open 
shrub  and  native  grasses. 

The  original  project  at  Poplar  Island 
was  envisioned  for  construction  during 
a  24-year  period  through  the  placement 
of  up  to  2  mcy  of  dredged  material  per 
year.  The  actual  dredged  material 
placement  at  Poplar  Island  has 
increased  beyond  planned  levels  due  to 
the  continued  need  to  improve  and  to 
maintain  the  Chesapeake  Bay  approach 
channels  to  the  Port  of  Baltimore  and 
the  restrictions  of  other  placement 
options. 

The  proposed  PIERP  expansion  would 
increase  the  dredged  material  capacity 
of  the  island  and  add  further 
environmental  and  possibly  recreational 
features  at  the  facility. 

3.  The  GRR  is  a  decision  document 
that  will  comply  with  NEPA  through 
supplemental  documentation  to  the 
existing  Poplar  Island  EIS.  An  integrated 
Supplemental  Environmental  Impact 
Statement  (SEIS)  addressing  raising  the 
dikes  above  the  authorized  height  of  23 
feet  and  the  proposed  footprint 
expansion  alternatives  will  be  prepared. 
If  during  the  study  period  it  is 
determined  that  an  EIS  is  not  needed  to 
comply  with  NEPA,  an  Environmental 
Assessment  (EA)  would  be  prepared 
instead.  The  Corps,  Baltimore  District 
proposes  that  the  Poplar  Island 
Expansion  general  reevaluation  study 
further  investigate  and  fully  evaluate 
solutions  to  expand  the  placement 
capacity  at  Poplar  Island  by  dike  raising 
in  the  upland  cells  of  the  island  and/or 
expanding  the  footprint  with  additional  ' 
enhancements.  The  report  will  therefore 
consider  the  following: 

a.  Dike  Raising — ^The  study  will 
evaluate  raising  the  upland  cell  dikes 
(Cell  Nos.  2  and  6)  above  the  authorized 
height  of  23  feet  MLLW)  at  Poplar  Island 


to  an  unspecified  elevation  to  be 
determined  during  the  study.  This 
modification  is  not  expected  to  change 
the  beneficial  use  of  the  project.  This 
alternative  may  increase  placement 
capacity  by  10  to  20  million  cubic  yards 
or  more  depending  on  the  final 
elevation. 

b.  Expansion  of  the  Existing 
Footprint — Expanding  the  footprint  of 
the  island  to  increase  the  placement 
capacity  of  the  island  as  well  as  adding 
additional  environmental  benefits  to  the 
))roject  will  be  studied.  Proposed 
alignments  will  consider  potential 
expansion  along- the  northeastern  side  of 
the  island  and  southern  side  of  the 
island.  All  alignments  would  increase 
dredged  material  capacity  and  add 
environmental  habitat.  The  northeastern 
alignment  would  also  provide  increased 
protection  to  Poplar  Harbor  and 
Jefferson  Island. 

The  Talbot  County  government 
requested  that  Poplar  Island  expansion 
investigations  include  recreation  and 
education  opportunities  at  the  island. 
Featiu«s  of  this  type  may  include,  but 
are  not  limited  to  recreational  beach 
creation,  hiking  trails,  educational 
facilities,  bird  watching,  camping,  and 
other  passive  recreation.  The  study  will 
determine  whether  such  features  could 
be  incorporated  into  the  design  of  the 
island  without  compromising  the 
restoration  goals  and  intent  of  the 
project.  Issues  to  be  addressed  include 
transportation  to  and  from  the  island 
(and  the  impacts  thereof)  and  providing 
facilities  that  allow  for  minimal  human 
impact  to  environmentally  sensitive 
areas.  These  issues  will  be  coordinated 
extensively  with  interested  agencies. 

c.  Environmental  Enhancements — 
Poplar  Harbor — ^To  the  east  of  the 
Poplar  Island  project  is  Poplar  Island. 
This  area  is  protected  from  the  wave 
energy  of  the  open  Chesapeake  Bay  by 
the  project  to  the  west.  Coaches  Island 
to  the  south,  and  Jefferson  Island  to  the 
north.  One  of  the  goals  of  the  project  is 
to  facilitate  the  retiuTi  of  submerged 
aquatic  vegetation  (SAV)  within  the 
harbor  by  protecting  the  harbor  and 
providing  quiescent  shallow  water 
habitat.  Efforts  should  be  made  to 
maximize  this  restoration  potential 
through  further  protection  of  the 
northern  side  of  the  harbor.  Expansion 
of  the  footprint  could  be  designed  to 
accomplish  this  goal,  but  if  that  is  not 
considered  feasible,  other  structural 
means  (breakwaters,  jetty,  etc.)  should 
be  considered. 

Jefferson  Island — Jefferson  Island  was 
one  of  the  remaining  remnants  of  Poplar 
Island  that  existed  prior  to  the 
restoration  project.  The  project  does  not 
incorporate  Jefferson  Islimd  into  the 


Federal  Register / Vol.  68,  No.  108 /Thursday,  June  5,  2003/ Notices 


33687 


footprint.  Jefferson  Island  is  toward  the 
northern  end  of  Poplar  Harbor  and  acts 
as  a  barrier  to  protect  the  harbor  firom 
waves  and  currents  from  the  north. 
Restoration  of  Poplar  Island  does  not 
protect  the  east  side  of  Jefferson  Island 
from  continued  erosion.  The  continued 
erosion  of  the  island  not  only  threatens 
to  remove  important  protection  of  the 
harbor,  but  it  also  adds  sediment  to  the 
water  column  that  could  hinder  the  re- 
colonization  of  SAV  in  the  harbor.  For 
these  reasons,  protection  of  Jefferson 
Island  may  be  warranted  and  should  be 
considered  in  the  GRR. 

Terrapin  habitat — The  diamondback 
terrapin  is  an  important  species  in  the 
Chesapeake  ecosystem.  It  requires 
remote,  sandy  beaches  to  lay  eggs.  Such 
habitat  is  becoming  increasingly  scare  in 
the  Chesapeake  Bay  due  to  human 
development  and  activities,  sea-level 
rise  and  erosion.  In  the  spring  and 
summer  of  2002,  dozens  of  terrapins 
nested  on  the  dikes  at  Poplar  Island 
resulting  in  the  tagging  and  release  of 
over  500  hatched  terrapins  back  into  the 
Bay.  This  experience  has  proven  that 
the  island  is  well  situated  and  isolated 
enough  for  terrapin  habitat.  As  part  of 
the  GRR  study,  new  features  will  be 
considered  at  the  island  to  enhance 
terrapin  habitat,  such  as  creation  of  non- 
recreational  sandy  beaches. 

d.  Acceptance  of  Dredged  Material 
from  other  Channels  at  Poplar  Island — 
The  original  Poplar  Island  project  is 
limited  to  accepting  only  material  from 
certain  outer  Bay  channel  reaches  (the 
Craighill  Entrance  Channel,  Craighill 
Channel,  Craighill  Angle,  Craighill 
Upper  Range,  Cutoff  Angle,  Brewerton 
Channel  Eastern  Extension,  Tolchester 
Channel,  and  Swan  Point  Channel). 
Dredged  material  from  the  channels 
north  of  the  Tolchester  Channel  (the 
southern  approach  channels  to  the 
Chesapeake  and  Delaware  Canal)  is 
currently  placed  at  the  Pooles  Island 
open  water  placement  site.  State  of 
Maryland  law  requires  this  site  to  close 
by  2010,  thereby  leaving  those  channels 
with  insufficient  capacity  until  a  new 
facility  is  developed.  Also  to  be 
considered  is  the  acceptability  of 
mj^terial  from  State  and  local  dredging 
projects  for  placement  at  Poplar  Island. 
It  is  unlikely  that  the  quantities  of 
material  that  may  be  generated  from 
such  projects  would  have  much  impact 
in  the  overall  operation  and  capacity  of 
the  island.  This  GRR  will  investigate 
sediment  quality  and  environmental 
considerations  before  recommending 
that  the  material  from  these  channels  be 
accepted  at  Poplar  Island.  While  the 
established  criteria  of  determining 
dredged  material  acceptability  at  Poplar 
Island  will  not  change,  a  modification  to 


include  fill  material  from  additional 
channels  may  require  additional 
authorization  and  will  require  an 
amendment  to  the  existing  Project 
Cooperation  Agreement  with  the  non- 
Federal  sponsor. 

4.  The  decision  to  implement  Ihese 
actions  will  be  based  on  an  evaluation 
of  the  probable  impact  of  the  proposed 
activities  on  the  public  interest.  That 
decision  will  reflect  the  national 
concern  for  both  protection  and 
utilization  of  important  resources.  The 
benefit,  which  reasonably  may  be 
expected  to  accrue  from  the  proposal, 
will  be  balanced  against  its  reasonably 
foreseeable  costs.  The  Baltimore  District 
is  preparing  a  DSEIS,  which  will 
describe  the  impacts  of  the  proposed 
projects  on  environmental  and  cultural 
resources  in  the  study  area  and  on  the 
overall  public  interest.  The  DSEIS  will 
be  prepared  in  accordance  with  NEPA 
and  will  document  all  factors  which 
may  be  relevant  to  the  proposal, 
including  the  cumulative  effects  thereof. 
Among  these  factors  are  habitat 
restoration,  channel  and  erosion  control, 
improvements  to  water  quality,  storm 
water  management,  conservation, 
economics,  energy  needs,  general 
enyironme^al  concerns,  fish  and 
wildlife  values,  wetlands,,historic  and 
cultural  values,  navigation,  shoreline 
erosion  and  accretion,  flood  hazards, 
flood  plain  values,  land  use,  recreation, 
safety,  food  production,  and,  in  general, 
the  needs  and  welfare  of  the  people.  The 
work  will  not  be  accomplished  unless  it 
is  found  to  be  in  the  public  interest.  If 
applicable,  the  DSEIS  will  also  apply    . 
guidelines  issued  by  the  Environmental 
Protection  Agency,  under  the  authority 
of  section  404(b)(1)  of  the  Clean  Water 
Act  of  1977  (Pub.  L.  95-217). 

5.  Public  involvement  activities  for 
the  study  will  include  workshops, 
meetings,  and  other  coordination  with 
interested  private  individuals  and 
organizations,  as  well  as  with  concerned 
Federal,  state,  and  local  agencies,  the 
Poplar  Island  Working  Group,  and  the 
State's  Dredged  Material  Management 
Plan  Citizen's  Advisory  Group. 
Coordination  letters  and  newsletters 
have  been  sent  to  appropriate  agencies, 
organizations,  and  individuals  on  an 
extensive  mailing  list.  Additional  public 
information  will  be  provided  through 
print  media,  mailings,  radio  and 
television  aiuiouncements. 

6.  In  addition  to  the  Corps,  Talbot 
County,  emd  the  MPA,  other  participants 
that  will  be  involved  in  the  study  and 
DSEIS  process  include  the  following: 
U.S.  Environmental  Protection  Agency; 
USFWS;  National  Marine  Fisheries 
Service;  U.S.  Forest  Service;  U.S. 
Geological  Siurey;  Natural  Resource 


Conservation  Service  and  the  Maryland 
Departments  of  Natural  Resources  and    ' 
the  Environment.  The  Baltimore  District 
invites  potentially  affected  Federal, 
state,  and  local  agencies,  and  other 
organizations  and  entities  to  participate 
in  this  study. 

7.  The  Poplar  Island  GRR  and 
integrated  DSEIS  are  tentatively 
scheduled  for  public  review  in 
November  2004. 

Luz  D.  Ortiz, 

Arniy  Federal  Register  Liaison  Officer. 
[FR  Doc.  03-14158  Filed  6-4-03:  8:45  am) 

BtLUNG  CODE  3710-41-M 


DEPARTMENT  OF  ENERGY 

National  Energy  Technology 
Laboratory;  Notice  of  Availability  of  a 
Financial  Assistance  Solicitation 

agency:  National  Energy  Technology 

Laboratory,  Department  of  Energy 

(DOE). 

ACTION:  Notice  of  Availability  of  a 

Financial  Assistance  Solicitation. 

SUMMARY:  Notice  is  hereby  given  of  the 
intent  to  issue  Financial  Assistance 
Solicitation  No.  DE-PS26-03NT41 777 
entitled  "Novel  Approaches  to  the 
Management  of  Greenhouse  Gases  from 
Fossil  Fuel  Energy  Systems."  The 
objective  of  this  solicitation  is  to  solicit 
applications  for  grants  for  research 
projects  directed  at  novel  approaches  to 
the  management  of  GHG  emissions  from 
fossil-fuel  energy  systems.  Specifically, 
the  solicitation  will  provide  for  the 
development  of  cost-effective  solutions 
to  the  GHG  emissions  problem  from 
fossil-fuel  electric  utilities. 
DATES:  The  solicitation  will  be  available 
on  the  "Industry  Interactive 
Procuirement  System"  (UPS)  Web  page 
.located  at  http://e-center.doe.gov  on  or 
about  May  22,  2003.  Applicants  can 
obtain  access  to  the  solicitation  from  the 
address  above  or  through  DOE/NETL's 
Web  site  at  http://ww\*'.netl.doe.gov/ 
business. 

FOR  FURTHER  INFORMATION  CONTACT: 

Angela  Delmastro.  MS  921-107,  U.S. 
Department  of  Energy,  National  Energy 
Technology  Laboratory,  626  Cochran's 
Mill  Road,  Pittbsburgh  PA  15236,  E-nWl 
Address: 

AngeIa.Delmastro@NETL.DOE.GOV, 
Telephone  Number:  412-386-5038. 
SUPPLEMENTARY  JNFORMATION:  It  is 
anticipated  that  there  will  be  5-15 
awards  resulting  from  this  solicitation. 

It  is  estimated  that  $4.5  million  ($1.5- 
$2.0  million  FY04)  will  be  available  for 
award  under  this  solicitation,  subject  to 
the  availability  of  funds.  The  number  of 
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awards  and  range  of  funding  will 
depend  on  the  number  of  applications 
received  and  selected  for  award.  Future 
year  funding  will  depend  upon  suitable 
progress  and  the  availability  of  funds. 

The  objective  of  this  solicitation  is  to 
solicit  applications  for  grants  for 
research  projects  directed  at  novel 
approaches  to  the  management  of  GHG 
emissions  from  fossil-fuel  energy 
systems.  Specifically,  the  solicitation 
will  provide  for  the  development  of 
cost-effective  solutions  to  the  GHG 
emissions  problem  from  fossil-fuel 
electric  utilities. 

The  goals  call  for  resolving 
outstanding  scientific  issues  and 
establishing  reduced-cost  paths  to 
energy  and  cost-efficient  systems  to 
manage  or  mitigate  GHG  emissions. 
Proposals  exploring  new  and  innovative 
approaches  for  capturing,  separating,  or 
storing  carbon,  or  carbonaceous 
compounds,  are  particularly  welcome. 
Applications  submitted  under  this 
solicitation  should  clearly  describe  how 
a  successful  technology  or  approach 
will  reduce  or  mitigate  the  GHG 
emissions  from  fossil-fuel  electric 
utilities.  Of  specific  interest  to  DOE  are 
CO2  emissions  resulting  from  the 
generation  of  electricity  using  coal. 

The  main  thrust  of  the  research  efforts 
funded  under  this  solicitation  is 
experimental.  As  such,  applications 
submitted  under  this  solicitation  should 
present  a  clear  path  forward  such  that, 
at  the  end  of  the  project  term,  the  R&D 
work  and  cost  necessary  to 
comniercialize  the  concept  can  be 
clearly  described.  The  anticipated  term 
for  projects  is  one  (1)  to  three  (3)  years. 

Collaborative  research  projects 
involving  more  than  one  institution  are 
encouraged.  Applications  submitted 
from  different  institutions,  which  are 
directed  at  a  common  research  activity, 
should  clearly  indicate  they  are  part  of 
a  proposed  collaboration  and  contain  a 
brief  description  of  the  overall  research 
project.  However,  each  application  must 
have  a  distinct  scope  of  work  and  a 
qualified  principal  investigator,  who  is 
responsible  for  the  research  effort  being 
performed  at  his  or  her  institution. 
Synergistic  collaborations  with 
researchers  in  federal  laboratories  and 
Federally  Funded  Research  and 
Development  Centers  (FFRDCs), 
including  the  DOE  National 
Laboratories  are  also  encouraged. 

Once  released,  the  solicitation  will  be 
available  for  downloading  from  the  IIPS 
Internet  page.  At  this  Internet  site  you 
will  also  be  able  to  register  with  IIPS, 
enabling  you  to  submit  an  application. 
If  you  need  technical  assistance  in 
registering  or  for  any  other  IIPS 
function,  call  the  IIPS  Help  Desk  at 


(800)  683-0751  or  E-mail  the  Help  Desk 
personnel  at  IIPS_HelpDesk®e- 
center.doe.gov.  The  solicitation  will 
only  be  made  available  in  IIPS,  no  hard 
(paper)  copies  of  the  solicitation  and 
related  documents  will  be  made 
available.  Telephone  requests,  written 
requests.  E-mail  requests,  or  facsimile 
requests  for  a  copy  of  the  solicitation 
package  will  not  be  accepted  and/or 
honored.  Applications  must  be  prepared 
and  submitted  in  accordance  with  the 
instructions  and  forms  contained  in  the 
solicitation.  The  actual  solicitation 
document  will  allow  for  requests  for 
explanation  and/or  interpretation. 

Issued  in  Pittsburgh.  PA  on  May  27,  2003. 
Dale  A.  Siciliano, 

Director,  Acquisition  and  Assistance  Division. 
|FR  Dor.  03-14167  Filed  6-4-03;  8:45  am] 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER03-323-000,  ER03-323- 
001,  ER03-323-O02  and  ER03-323-003] 

Midwest  independent  Transmission 
System  Operator,  Inc.;  Supplemental 
Notice  of  Technical  Conference 

May  30,  2003. 

The  May  28.  2003  Notice  of  Technical 
Conference  in  this  proceeding  indicated 
that  a  technical  conference  regarding  the 
Midwest  ISO's  Market  Mitigation 
Measures  will  be  held  on  June  26,  2003 
at  9  a.m.  This  conference  will  be  held 
in  the  Commission  Meeting  Room  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  unless 
otherwise  notified.  All  interested 
persons  may  attend  the  conference,  and 
registration  is  not  required.  However, 
attendees  are  asked  to  register  on-line  at 
http://www.ferc.gov/home/ 
conferences.asp. 

The  agenda  for  the  technical     • 
conference  is  attached.  The  topics  will 
commence  with  a  presentation  by  the 
Midwest  ISO  and/or  the  Midwest  ISO 
Independent  Market  Monitor,  followed 
by  a  discussion.  After  the  conference. 
Commission  Staff  will  set  a  schedule  for 
Comments  and  Reply  Comments  to  be 
filed. 

Magalie  R.  Salas, 

Secretary. 

Technical  Conference  Agenda 

9-9:15  a.m.  Introductions — Commission 
Staff;  and  Midwest  ISO  and/or 
Midwest  ISO  Market  Monitor.' 


9:15-12  p.m.— BCA  Mitigation,  NCA 
Mitigation  and  Reference  Levels. 

•  Definition  of  BCA  and  application 
of  BCA  mitigation; 

•  NCA  designations  and  mitigation 
thresholds; 

•  Reference  Levels. 
12-1  p.m. — Lunch  Break. 
1-3:45  p.m. — Interaction  between 

Mitigation  Measures  and  Other 
Mechanisms. 

•  Physical  Withholding  Penalties  and 
Day- Ahead  Resource  Adequacy  , 
Assessment; 

•  Interaction  of  the  Mitigation 
Measures  with,  and  status  of: 

— Resource  Adequacy  Requirements; 
— Safety-net  Bid  Caps; 
— Scarcity  Pricing  and  Demand 
Response. 

3:45—4  p.m.  Break. 

4-5  p.m.  Other  Issues  and  Next  Steps. 

(PR  Doc.  03-14211  Filed  6-4-03;  8:45  am] 

BILLING  CODE  671 7-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OAR-2003-0087;  FRL-7507-«] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  National  Volatile 
Organic  Compound  Emission 
Standards  for  Consunter  Products 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice.  < 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501,  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
"Reporting  and  Recordkeeping 
Requirements  for  National  Volatile 
Organic  Compound  Emission  Standards 
for  Consumer  Products,"  EPA  No. 
1764.02.  OMB  No.  2060-0348.  expires 
June  30,  2003.  Before  submitting  the  ICR 
to  OMB  for  review  and  approval,  EPA 
is  soliciting  comments  on  specific 
aspects  of  the  proposed  information 
collection  as  described  below. 
DATES:  Comments  must  be  submitted  on 
or  before  August  4,  2003. 
ADDRESSES:  Follow  the  detailed 
instructions  in  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bruce  Moore.  Emission  Standards 
Division  {C504-03).  U.S.  EPA,  Research 
Triangle  Park,  North  Carolina  27711; 
telephone  number:  (919)  541-5460;  fax 
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number:  (919)  541-0072;  electronic  mail 

(e-mail)  address:  moore.bruce@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Docket. 
The  EPA  has  established  an  official 
public  docket  for  this  ICR  imder  Docket 
ID  number  OAR-2p03-0087  (formerly 
A-95-40),  which  i^  available  for  public 
viewing  at  the  Air  Docket  in  the  EPA 
Docket  Center  (EPA/DC),  EPA  West, 
Room  B102,  1301  Constitution  Ave., 
NW..  Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
fi-om  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744  and 
the  telephone  number  for  the  Air  Docket 
is  (202)  566-1742.  An  electronic  version 
of  the'  public  docket  is  available  through 
EPA  Dockets  (EDOCKET)  at  http:// 
www.epa.gov/edocket.  Use  EDOCKET  to 
obtain  a  copy  of  the  draft  collection  of 
information,  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  docket  ID  number 
identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  within  60 
days  of  this  notice,  and  according  to  the 
following  detailed  instructions:  Submit 
yout  comments  to  EPA  online  using 
EDOCKET  (our  preferred  method),  by  e- 
mail  to  A-and-R- 

Docket@epamail.epa.gov,  or  by  mail  to: 
EPA  Docket  Center,  Environmental 
Protection  Agency,  National  Volatile 
Organic  Compound  Emission  Standards 
for  Consumer  Products,  40  CFR  part  59, 
subpart  C  (6102T),  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

The  EPA's  policy  is  that  public 
comments,  whether  submitted 
electronically  or  in  paper,  will  be  made 
available  for  public  viewing  in 
EDOCKET  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material, 
confidential  business  information  (CBI), 
or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 


about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31.  2002).  or  go  to  www.epa.gov/ 
edocket. 

Regulated  entities.  Entities  potentially 
affected  by  this  action  are  those  which 
manufacture,  distribute,  or  import 
consumer  products  for  sale  or 
distribution  in  the  United  States, 
including  the  District  of  Columbia  and 
all  United  States  territories. 

Title.  National  Volatile  Organic 
Compound  Emission  Standards  for 
Consumer  Products,  OMB  Control  No. 
2060-0348;  EPA  ICR  No.  1764.02;  " 
expires  June  30,  2003. 

Abstract.  The  information  collection 
includes  initial  reports  and  periodic 
recordkeeping  necessary  for  EPA  to 
ensure  compliance  with  Federal 
standards  for  volatile  organic 
compounds  in  consumer  products. 
Respondents  are  manufacturers, 
distributors,  and  importers  of  consumer 
products.  Responses  to  the  collection 
are  mandatory  under  40  CFR  part  59, 
subpart  C — National  Volatile  Organic 
Compound  Emission  Standards  for 
Consumer  Products.  All  information 
submitted  to  EPA  for  which  a  claim  of 
confidentiality  is  made  will  be 
safeguarded  according  to  the  Agency 
policies  set  forth  in  40  CFR  part  2, 
subpart  B — Confidentiality  of  Business 
Information.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbere  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  chapter  15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  includii^ 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  {e.g.,  permitting 
electronic  submission  of  responses). 

Burden  Statement.  The  annual  public 
reporting  and  recordkeeping  burden  for 


this  collection  of  information  is 
estimated  to  average  10  hours  per 
respondent.  Burden  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be. 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  chapter  15. 

To  comment  on  the  Agency's  need  for 
this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  the  use  of  " 
automated  collection  techniques,  EPA 
has  established  a  public  docket  for  this 
ICR  under  Docket  ID  No.  OAR-2003- 
0087  (formerly  A-95-40),  which  is 
available  for  public  viewing  at  the  Air 
Docket  in  the  EPA  Docket  Center  (EPA/ 
DC).  EPA  West,  Room  B102,  1301 
Constitution  Ave.,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566-1 744  and  the  telephone  number  for 
the  Air  Docket  is  (202)  566-1742.  An 
electronic  version  of  the  public  docket 
is  available  through  EDOCKET  at 
http://H'ww.epa.gov/edocket.  Use 
EDOCKET  to  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  docket  ID  number 
identified  above.  Also,  you  can  send, 
comments  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th 
Stjreet,  NW.,  Washington.  DC  20503. 
Attention:  Desk  Office  for  EPA.  Please 
include  the  EPA  Docket  ID  No.  (OAR- 
2003-0087,  formerly  A-95-40)  and 
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OMB  control  number  2060-0348  in  any 
correspondence.  t 

Dated:  May  21.2003. 
Henry  C.  Thomas.  |r.. 

Acting  Director.  Office  of  Air  Quality  Planning 

and  Standards. 

|FR  Doc.  03-14197  Filed  6-4-03:  8:45  am) 

BILLING  CODE  SS60-50-«> 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7507-«] 

Adequacy  Determination  for  the 
Kansas  City  Area  Ozone  Maintenance 
State  Implementation  Plan  (SIP)  for 
Transportation  Conformity  Purposes 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  adequacy 

determination. 

summary:  In  this  notice,  EPA  is 
informing  the  public  that  we  have  found 
the  motor  vehicle  emissions  budgets  for 
volatile  organic  compounds  and 
nitrogen  oxides  in  the  Kansas  City  area 
adequate  for  conformity  purposes.  The 
budgets  were  submitted  with  the  Kansas 
City  Maintenance  Plan  for  Control  of 
Ozone  which  addresses  the  second  ten- 
year  period  firom  the  years  2003  through 
2012.  The  Plan  was  submitted  under 
two  separate  SIP  submittals  by  the  state 
of  Kansas  and  the  state  of  Missouri.  The 
motor  vehicle  emissions  budgets  in  each 
SIP  were  for  the  Kansas  City 
Maintenance  area  and  the  budgets  were 
the  same  for  both  states.  We  have 
determined  that  the  budget  submitted 
by  the  state  of  Kansas  is  adequate,  and 
that  the  budget  submitted  by  the  state  of 
Missouri  is  adequate. 
date:  This  finding  is  effective  )une  20, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
finding  and  the  response  to  comments 
will  be  available  at  EPA's  conformity 
Web  site:  http://www.epa.gov/otaq/ 
transp/tmqconf.htm  (click  on 
"Adequacy  Web  Pages"). 

You  may  also  contact  Heather 
Hamilton.  Environmental  Protection 
Agency,  901  N.  5th  Street,  Kansas  City, 
Kansas  66101,  or  e-mail  at 
hamilton.heathei^)epa.gov,  telephone 
(913) 551-7039. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we,"  "us,"  or  "our"  is  used,  we  mean 
EPA. 

We  sent  a  letter  to  the  Kansas 
Department  of  Health  and  Environment 
and  the  Missouri  Department  of  Natural 
Resources  on  March  17,  2003,  stating 
that  the  motor  vehicle  emissions 


budgets  in  the  Kansas  City  area 
submitted  with  the  Kansas  City 
Maintenance  Plan  for  Control  of  Ozone 
were  adequate.  The  Kansas  City 
Maintenance  Plan  for  Control  of  Ozone 
addresses  the  second  ten-year  period 
from  the  years  2003  through  2012. 

On  March  2,  1999,  the  D.C.  Circuit 
Court  ruled  that  submitted  SIPs  cannot 
be  used  for  conformity  determinations 
until  EPA  has  afHrmatively  found  them 
adequate.  As  a  result  of  our  adequacy 
finding,  the  Kansas  City  Area  must  use 
the  motor  vehicle  emissions  budgets 
from  the  submitted  Kansas  City 
Maintenance  Plan  for  Ozone  for  future 
conformity  determinations. 

We  described  our  process  for 
determining  the  adequacy  of  submitted 
SIP  budgets  in  a  guidance  memorandum 
dated  May  14.  1999,  entitled. 
"Conformity  Guidance  on 
Implementation  of  March  2,  1999, 
Conformity  Court  Decision."  We 
followed  this  guidance  in  making  our 
adequacy  determination. 

Transportation  conformity  is  required 
by  section  176(c)  of  the  Clean  Air  Act. 
EPA's  conformity  rule  requires  that 
transportation  plans,  programs,  and 
projects  conform  to  SIPs  and  establishes 
the  criteria  and  procedures  for 
determining  whether  or  not  they  do. 
Conformity  to  a  SIP  means  that 
transportation  activities  will  not 
produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
timely  attainment  of  the  national 
ambient  air  quality  standards. 

The  criteria  by  which  we  determine 
whether  SIP  motor  vehicle  emission 
budgets  are  adequate  for  conformity 
purposes  are  outlined  in  40  CFR 
93.118(e)(4).  We  applied  these  criteria 
in  finding  that  the  submitted  budgets 
are  adequate.  Please  note  that  an 
adequacy  review  is  separate  from  EPA's 
completeness  review,  and  it  also  should 
not  be  used  to  prejudge  EPA's  ultimate 
approval  of  the  SIP.  Even  if  we  find  a 
budget  adequate,  the  SIP  could  later  be 
disapproved. 

Authority:  42  U,S.C.  7401-7671  q. 
Dated:  May  22,  2003. 
lames  B.  Gulliford, 

Regional  Administrator,  Re^on  7. 

(PR  Doc.  03-14195  Filed  6-4-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

{OPP-2003-0334;  FRL-7311-1I 

Exposure  Modeling  Work  Group; 
Notice  of  Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  Exposure  Modeling  Work 
Group  (EMWG)  will  hold  a  1-day 
meeting  on  June  10,  2003.  This  notice 
announces  the  location  and  time  for  the 
meeting  and  sets  forth  the  tentative 
agenda  topics. 

DATES:  The  meeting  will  be  held  on  June 
10,  2003,  from  9  a.m.  to  3  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  Room  1126  (Fishbowl), 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  R.  Barrett,  Environmental  Fate 
and  Effects  Division  (7507C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460- 
0001;  telephone  number:  (703)  305- 
6391;  fax  number:  (703)  305-6309;  e- 
mail  address:  barrett.niichael@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  and  may  be  of  particular 
interest  to  those  persons  who  are  or  may 
be  required  to  conduct  testing  of 
chemical  substances  under  the  Toxic 
Substances  Control  Act  (TSCA),  the 
Federal,  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  or  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  Since  other  entities  may  also 
be  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this    . 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0334.  The  official  pubHc 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
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Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
tategrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
'Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http  -.//www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

II.  Background 

On  a  quarterly  interval,  the  Exposure 
Modeling  Workgroup  meets  to  discuss 
Current  issues  in  modeling  pesticide 
fate,  transport,  and  exposure  to 
pesticides  in  support  of  risk  assessment 
in  a  regulatory  context. 

m.  How  Can  I  Request  to  Participate  in 
this  Meeting? 

You  may  submit  a  request  to 
participate  in  this  meeting  to  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

IV.  Tentative  Agenda 

This  section  provides  tentative  agenda 
topics  for  the  1-day  meeting: 

1.  Welcome  and  introductions. 

2.  Old  action  items. 

3.  Brief  updates. 

•  European  Union  activities. 

•  U.S.  Department  of  Agriculture/ 
Agricultural  Research  Service  (USDA/ 
ARS)  Pesticide  Properties  Database. 

•  Pesticide  Root  Zone  Model/ 
Exposure  Analysis  Modeling  System 
(PRZM/EXAMS)  Model. 

•  Rice  modeling. 

•  Watershed  Regression  for 
Pesticides  (WARP)  Model. 


•  Spray  Drift  Task  Force  progress. 

•  AgDrift  EPA  review. 

•  EXAMINER. 

•  Pesticide  Leaching  U.S.  (PLUS). 

•  Cumulative  and  Aggregate  Risk 
Evaluation  System  (CARES). 

•  Drinking  water  exposure  estimates 
for  dietary  risk. 

•  Environmental  Fate  and  Effects 
Division's  (EFED)  water  quality  projects. 

•  Perspective  Groundwater  (PGW) 
Database. 

•  EFED  current  issues  in  fate 
modeling. 

4.  Major  topics: 

•  A  rapid  laboratory  method  for 
studying  synergism. 

•  Techniques  for  estimating 
exposure  time  series  and  peak  exposure 
levels. 

•  Geographic  Information  System 
(GIS)  watershed  analysis  for  refined 
aquatic  risk  assessments.  * 

•  Update  on  pesticide  usage 
estimation  procedures  to  support 
interpretation  of  monitoring  data. 

•  PRZM/EXAMS  quality  control 
issues  update. 

•  Software  integrating  frameworks 
for  pesticide  models. 

5.  Wrap-up  and  action  items. 

List  of  Subiects 

Environmental  protection,  Pesticides. 
Pests,  Modeling. 

Dated:  June  2.  2003. 
Elizabeth  Leovey. 

Acting  Director.  Environmental  Fate  and 
Effects  Division.  Office  of  Pesticide  Programs. 
|FR  Doc.  0,3-14311  Filed  6-.3-03:  1:31  pm| 
BILUNG  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7507-7] 

Meeting  of  the  National  Drinking  Water 
Advisory  Council  (NDWAC) 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  Public  Law  92-423.  "The 
Federal  Advisory  Committee  Act," 
notice  is  hereby  given  of  the 
forthcoming  conference  call  meeting  of 
the  National  Drinking  Water  Advisory 
Council  (Council),  established  under  the 
Safe  Drinking  Water  Act,  as  amended 
(42  U.S.C.  300tet  seq.).  The  Council 
will  discuss  follow-up  actions  relating 
to  a  report  presented  at  the  May  2003 
meeting  by  NDWAC's  work  group  on 
Affordability.  The  Council  will 
determine  whether  it  will  make  specific 


recommendations  to  EPA  relating  to  the 
Affordability  report. 

DATES:  The  Council  meeting  will  be 
held  on  June  20,  2003,  from  11  a.m.  to 
1  p.m..  Eastern  Standard  Time. 

ADDRESSES:  Council  members 
teleconference  into  Room  2123  of  the 
EPA  East  Building,  which  is  physically  - 
located  at  1201  Constitution  Avenue, 
NW. ,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Members  of  the  public  that  would  like 
to  attend  the  meeting,  present  an  oral 
statement,  submit  a  written  statement  in 
advance,  or  make  arrangements  to 
teleconference  call  into  the  meeting 
should  contact  Brenda  Johnson, 
Designated  Federal  Officer,  National 
Drinking  Water  Advisor}'  Council,  by 
June  13,  2003.  Ms.  Johnson  can  be 
reached  at  (202)  564-3791:  by  e-mail  at 
johnson.brendap@epa.gov,  or  by  regular 
mail  at  U.S.  Environmental  Protection 
Agency,  Office  of  Ground  Water  and 
Drinking  Water  (M/C  4601M),  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC,  20460. 

SUPPLEMENTARY  INFORMATION:  The 

Council  encourages  the  public's  input 
and  will  allocate  30  minutes  for  this 
purpose.  A  limited  number  of  additional 
phone  lines  may  be  available  for 
members  of  the  public  that  are  outside 
of  the  Washington,  DC,  metropolitan 
commuting  cU-ea  and  are  unable  to 
attend  in  person.  Any  additional 
teleconferencing  lines  that  are  available 
will  be  reserved  on  a  first-come,  first- 
serve  basis  by  the  Designated  Federal 
Officer.  To  ensure  adequate  time  for 
public  involvement,  oral  statements  will 
be  limited  to  five  minutes,  and  it  is 
preferred  that  only  one  person  present 
the  statement  on  behalf  of  a  group  or  ~ 
organization.  Any  person  who  wishes  to 
file  a  written  statement  can  do  so  before 
or  after  a  Council  meeting.  Written 
statements  received  prior  to  the  meeting 
will  be  distributed  to  all  members  of  the 
Council  before  any  final  discussion  or 
vote  is  completed.  Any  statements 
received  after  the  meetiiig  will  become 
part  of  the  permanent  meeting  file  and 
will  be  forwarded  to  the  Council 
members  for  their  information.  Any 
person  needing  special  accommodations 
at  this  meeting,  including  wheelchair 
access,  should  contact  the  Designated 
Federal  Officer,  at  the  number  or  e-mail 
listed  under  the  FOR  FURTHER 
INFORMATION  CONTACT  section,  at  least 
five  business  days  before  the  meeting  so 
that  the  appropriate  arrangements  can 
be  made. 
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Dated:  May  29.  2003. 
Cynlhia  C.  Dough«Hy, 

Director.  Off  ice  of  Ground  Water  and  Drinking 

Water 

[FR  Do<:.  0.3-14196  Filed  6-4-03;  8:45  am| 

MLUNO  COM  MaO-90-r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7509-7] 

Science  Advisory  Board,  Advisory 
Council  on  Clean  Air  Compliance 
Analysis;  Notification  of  Changes  in  an 
Upcoming  Public  Meeting 

AGENCY:  Eiiviruninentdl  Protection 
Agency  (EPA).  '  * 

ACTKM:  Notice. 


SUMMARY:  The  EPA  Advisory  Council  on 
Clean  Air  Compliance  Analysis 
(Council)  is  announcing  changes  in  a 
previously  announced  meeting. 
DATES:  Instead  of  holding  a  full  meeting 
of  the  Council  as  previously  announced 
for  lune  11-13.  2003.  the  Air  Quality 
Modeling  Subcommittee  (AQMS)  of  the 
Council  will  meet  for  one  day  only  on 
June  12.  2003  at  8  a.m.  and  adjourn  no 
later  than  5  p.m  (EST)  on  that  day.  The 
meeting  agenda  will  be  posted  on  the 
SAB  Web  site,  http://www.epo.gov/sab/ 
agendas.htm  by  June  6.  2003. 
ADDRESSES:  The  public  meeting  of  the 
Subcommittee  will  be  held  in 
Washington.  DC.  The  meeting  location 
will  be  announced  on  the  SAB  Web  site. 
http://www.epa/sab.  For  further 
information  concerning  the  public 
meeting,  plea.se  contact  Dr.  Angela 
Nugent.  DFO  {see  contact  information 
below). 

FOR  FURTHER  INFORMATION  CONTACT:  Any 

member  of  the  public  wishing  further 
information  regarding  the  public 
meeting  may  contact  Dr.  Angela  Nugent. 
Designated  Federal  Officer  (DFO).  U.S. 
EPA  Science  Advisory  Board  by 
telephone/voice  mail  at  (202)  564-4562 
or  via  e-mail  at  nugent.angela@epa.gov. 
General  information  about  the  SAB  can 
be  found  in  the  SAB  Web  site  at 
http://www.epa.gov/sab. 
SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Pub.  L.  92-463.  Notice 
was  given  in  the  Federal  Register  (68  FR 
25882-25883.  May  14.  2003)  that  the 
Advisory  Council  on  Clean  Air 
Compliance  Analysis  would  hold  a 
public  meeting  on  June  11-13.  2003  to 
provide  advice  to  the  EPA  on  the 
Agency's  plan  to  develop  the  second 
prospective  study,  the  third  in  a  series 


of  statutorily  mandated  comprehensive 
analyses  of  the  total  costs  and  benefits 
of  programs  implemented  pursuant  to 
the  Clean  Air  Act.  This  meeting  was  to 
include  sessions  for  its  two 
subcommittees,  the  Air  Quality 
Modeling  Subcommittee  and  the  Health 
Effects  Subcommittee.  Background  on 
the  Council,  its  subcommittees,  and  on 
the  advisory  project  was  provided  in  a 
Federal  Register  notice  published  on 
February  14.  2003  (68  FR  7531-7534). 

The  Agency  provided  review  material 
and  detailed  charge  questions  for  the 
Council  and  its  two  subcommittees  in 
mid  May.  These  review  materials  for  the 
"Benefits  and  Costs  of  the  Clean  Air  Act 
1990-2020;  Revised  Analytical  Plam  for  . 
EPA's  Second  Prospective  Analysis'  can 
be  found  at  the  following  Web  site, 
maintained  by  EPA's  Office  of  Air  and 
Radiation  at:  http://www.epa.gov/oat/ 
sect812/.  Material  provided  there 
contains  the  analytical  plan,  including 
individual  technical  appendices  and 
charge  questions  submitted  by  EPA  to 
the  Council. 

The  Agency  informed  the  SAB  Staff 
Office  and  Council  on  May  30,  2003  that 
it  plans  to  revise  parts  of  the  Analytical 
plan  and  to  defer  many  of  the  charge 
questions.  Based  oq  that  information, 
the  Council  decided  not  to  meet  as 
planned  on  June  11-13.  2003.  Most  of 
the  questions  pertaining  to  the  work  of 
the  Air  Quality  Modeling 
Subcommittee,  however,  have  not  been 
deferred.  Therefore  the  Subcommittee 
will  hold  a  short  meeting  on  June  12. 
2003  to  begin  providing  advice  on  those 
issues. 

Dated:  June  2.  2003. 
Vanessa  T.  Vu, 

Director.  EPA  Science  Advisory  Board  Staff 

Office. 

|FR  Doc.  0.3-14312  Filed  6-4-03;  8:45  am] 

BILLING  CODE  6S60-S0-I> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-7509-11 

Availability  of  "Allocation  of  Fiscal 
Year  2003  Youth  and  the  Environment 
Training  and  Employment  Program 
Funds' 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  document  availability. 

SUMMARY:  EPA  is  announcing 
availability  of  a  memorandum  entitled 
"Allocation  of  Fiscal  Year  2003  Youth 
and  the  Environment  Training  and 
Employment  Program  Funds"  issued  on 
May  21.  2003.  This  memorandum 


provides  National  guidance  for  the 
allocation  of  funds  used  under  section 
104(b)(3)  of  the  Clean  Water  Act. 

ADDRESSES:  Municipal  Assistance 
Branch.  U.S.  EPA.  1200  Pennsylvania 
Avenue,  NW.,  (4204-M),  Washington. 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  Curt 
Baranowski,  (202)  564-0636  or 
baranowski.  curt@epa  .gov. 

SUPPLEMENTARY  INFORMATION:  The 

subject  memorandum  may  be  viewed 
and  downloaded  from  Program's  Web 
page  at  www.epa.gov/owm/youth.htm 
under  the  Grant  Guidance  link. 

Dated:  May  21,2003. 
Jane  S.  Moore, 

Acting  Director.  Office  of  Wastewater 
Management. 

|FR  Doc.  0.1-14191  Filed  6-4-03;  8:45  am) 
BILUNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7508-1J 

Petroleum  Products  Superfund  Site; 
Notice  of  Proposed  De  Minimis 
Settlement 

AGENCY:  Enviromnental  Protection 
Agency. 

ACTION:  Notice  of  proposed  de  minimis 
settlement. 


SUMMARY:  Under  section  122(g)(4)  of  the 
Comprehensive  Environmental  ' 

Response.  Compensation  and  Liability 
Act  (CERCLA).  the  Environmental 
Protection  Agency  (EPA)  has  offered  a 
de  minimis  settlement  at  the  Petroleum 
Products  Supierfund  Site  (Site)  under  an 
Administrative  Order  on  Consent  (AOC) 
to  settle  claims  for  past  and  future 
response  costs  at  the  Site. 
Approximately  58  parties  have  returned' 
signature  pages  accepting  EPA's 
settlement  offer.  EPA  will  consider 
public  comments  on  the  proposed 
settlement  until  July  7.  2003.  EPA  may 
withdraw  from  or  modify  the  proposed 
settlement  should  such  comments 
disclose  facts  or  considerations  which 
indicate  the  proposed  settlement  is 
inappropriate,  improper,  or  inadequate. 
Copies  of  the  proposed  settlement  are 
available  from:  Ms.  Paula  V.  Batchelor, 
U.S.  Environmental  Protection  Agency, 
Region  IV,  CERCLA  Program  Services 
Branch.  Waste  Management  Division.  61 
Forsyth  Street.  SW..  Atlanta.  Georgia 
30303.  (404)  562-8887. 

Written  comment  may  be  submitted  to 
Greg  Armstrong  at  the  above  address 
within  30  days  of  the  date  of 
publication. 
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Dated:  May  16.  2003. 
Anita  Davis, 

Acting  Chief.  CERCLA  Program  Services 
Branch.  Waste  Management  Division. 
|FR  Doc.  0.3-14193  Filed  6-4-03;  8:45  am) 

BILUN6  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7507-91 

Prestige  Chemical  Compahy 
Superfund  Site;  Notice  of  Proposed 
Settlement 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice^f  proposed 
administrative  order  on  consent. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  is 
proposing  to  enter  into  an 
administrative  order  on  consent  for  a 
removal  action  pursuant  to  section 
122(g).  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1989 
(CERCLA),  as  amended,  regarding  the 
Prestige  Chemical  Company  Superfund 
Site  located  in  Senoia,  Coweta  County, 
Georgia,  with  Ranew's  Paint  and  Body 
Shop  Inc.  The  settlement  is  designed  to 
resolve  fully  this  de  minimis  party's 
liability  at  the  site  through  a  covenant 
not  to  sue  under  sections  106  and  107 
of  CERCLA,  42  U.S.C.  9606  and  9607, 
and  contribution  protection.  EPA  will 
consider  public  comments  on  the  cost 
recovery  component  of  the  proposed 
settlement,  section  VII,  until  July  7, 
2003.  EPA  may  withdraw  from  or 
modify  the  proposed  settlement  should 
such  comments  disclose  facts  or 
considerations  which  indicate  that 
section  VII  is  inappropriate,  improper, 
or  inadequate.  Copies  of  the  proposed 
settlement  are  available,  from;  Ms.  Paula 
V.  Batchelor,  U.S.  EPA,  Region  4 
(WMD-CPSB),  Sam  Nunn  Atlanta 
Federal  Center.  61  Forsyth  Street.  SW.. 
Atlanta,  Georgia  30303.  (404)  562-8887. 

Written  comments  may  be  submitted 
to  Ms.  Batchelor  within  thirty  (30) 
calendar  days  of  the  date  of  this 
publication. 

Dated:  May  16,  2003. 
Anita  Davis, 

Acting  Chief,  CERCLA  Program  Services 
Branch,  Waste  Management  Division. 
(FR  Dqc.  03-14192  Filed  6-4-03;  8:45  am) 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7508-3] 

Clean  Water  Act  Section  303(d): 
Availability  of  List  Decision 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

,  SUMMARY:  This  notice  announces  the 
availability  of  an  EPA  decision 
identifying  water  quality  limited 
segments  and  associated  pollutants  in 
California  to  be  listed  pursuant  to  Clean 
Water  Act  section  303(d)(2),  and 
requests  public  comment.  Section 
303(d)(2)  requires  that  states  submit  and 
EPA  approve  or  disapprove  lists  of 
waters  for  which  existing  technology- 
based  pollution  controls  are  not 
stringent  enough  to  attain  or  maintain 
state  water  quality  standards  and  for 
which  total  maximum  daily  loads 
(TMDLs)  must  be  prepared. 

On' June  5,  2003,  EPA  partially 
approved  and  partially  disapproved 
California's  list  submittal  for  the  2002 
listing  cycle.  Specifically,  EPA 
approved  California's  listing  of  679 
waters,  associated  pollutants,  and 
associated  priority  rankings.  EPA 
.  disapproved  California's  decisions  not 
to  list  5  water  quality  limited  segments 
and  associated  pollutants,  and 
additional  pollutants  for  T5  water  » 

bodies  already  listed  by  the  State.  EPA 
identified  these  additional  water  bodies 
and  pollutants  along  with  priority 
rankings  for  inclusion  on  the  2002 
section  303(d)  list. 

EPA  is  providing  the  public  the 
opportunity  to  review  its  decisions  to 
add  waters  and  pollutants  to  California's 
2002  section  303(d)  list,  as  required  by 
EPA's  Public  Participation  regulations 
(40  CFR  part  25).  EPA  will  consider 
public  comments  in  reaching  its  final 
decisions  on  the  additional  water  bodies 
and  pollutants  identified  for  inclusion 
on  California's  list. 

DATES:  Comments  must  be  submitted  to 
EPA  on  or  before  July  8,  2003. 
ADDRESSES:  Comments  on  the  proposed 
decisions  should  be  sent  to  David 
Smith,  TMDL  Team  Leader.  Water 
Division,  U.S.  Envirorunental  Protection 
Agency  Region  IX.  75  Hawthorne  Street. 
San  Francisco,  CA  94105,  telephone 
(415)  972-3416,  facsimile  (415)  947- 
3537,  e-mail  smith.davidw@epa.gov. 
Oral  comments  will  not  be  considered. 
Copies  of  EPA's  decision  concerning 
California's  list  that  explain  the 
rationale  for  EPA's  decisions  can  be 
obtained  at  EPA  Region  9's  Web  site  at 
http://www.epa.gov/region09/water/ 


TMDL  by  writing  or  calling  Mr.  Smith 
at  the  above  address.  Underlying 
documentation  comprising  the  record 
for  these  decisions  is  available  for 
public  inspection  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Smith  at  (415)  972-3416  or 
smith. davidix'@epa. gov. 

SUPPLEMENTARY  INFORMATION:  Section 
303(d)  of  the  Clean  Water  Act  (CWA) 
requires  that  each  state  identify'  those 
waters  for  which  existing  technology- 
based  pollution  controls  are  not 
stringent  enough  to  attain  or  maintain 
state  water  quality  standards.  For  those 
waters,  states  are  required  to  establish 
TMDLs  according  to  a  priority  ranking. 

EPA's  Water  Quality  Planning  and 
Management  regulations  include 
requirements  related  to  the 
implementation  of  section  303(d)  of  the 
CWA  (40  CFR  130.7).  The  regulations 
require  states  to  identify  water  quality 
limited, waters  still  requiring  TMDLs 
every  two  years.  The  lists  of  waters  still 
needing  TMDLs  must  also  include 
priority  rankings  and  must  identlf\'  the 
waters  targeted  for  TMDL  development 
during  the  next  two  years  (40  CFR 
130.7).- On  March  31.  2000.  EPA 
promulgated  a  revision  to  this 
regulation  that  waived  the  requirement 
for  states  to  submit  section  303(d)  lists  ' 
in  2000  except  in  cases  where  a.court 
order,  consent  decree,  or  settlement 
agreement  required  EPA  to  take  action 
on  a  list  in  2000  (65  FR  17170). 

Consistent  with  EPA's  regulations. 
California  submitted  to  EPA  its  listing 
decisions  under  section  303(d)(2)  on 
March  3,  2003  along  "with  several 
foUowup  submittals.  On  June  5.  2003, 
EPA  approved  California's  listing  of  679 
waters  and  associated  priority  rankings. 
EPA  disapproved  California's  decisions 
not  to  list  5  water  quality  limited 
segments  and  associated  pollutants,  and 
additional  pollutants  for  15  water 
bodies  already  listed  by  the  State.  EPA 
identified  these  additional  waters  and 
pollutants  along  with  priority  rankings 
for  inclusion  on  the  2002  section  303(d) 
list.  EPA  solicits  public  comment  on  its 
identification  of  5  additional  waters  and 
associated  pollutants,  and  additional 
pollutants  for  15  waters  already  listed 
by  the  State,  for  inclusion  on 
California's  2002  section  303(d)  list. 

Dated:  May  30.  2003. 
Karen  Schwinn, ' 

Acting  Director.  Water  Division.  Region  IX. 
[FR  Doc.  03-14194  Filed  6-4-03;  8:45  ami 

BILLING  CODE  6560-SO-P 


33694 


Federal  Register /Vol.  68,  No.  108 /Thursday,  June  5,  2003 /Notices 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  ttte 
Federal  Communications  Commission 

May  22,  2003. 

summary:  The  Federal  Commutiications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  papenvorlc  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  current  valid  control  number. 
No  person  shall  be  subject  to  any 
penalty  for  failing  to  comply  with  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected:  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  August  4,  2003. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difflcult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission.  Room  1-A804.  445  12th 
Street,  SW..  Washington,  DC  20554,  or 
via  the  Internet  to  Leslie.Smith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s)  contact  Les 
Smith  at  202-418-0217  or  via  the 
Internet  at  LesIie.Smith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0095. 

Title:  Annual  Employment  Report.^ 

Form  Number:  FCC  Form  395-A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit,  not-for-profit  institutions. 

Number  of  Respondents:  2.200. 

Estimatea  Time  per  Response:  10 
mins  to  2.5  hrs. 


Frequency  of  Response: 
Recordkeeping;  Annual  reporting 
requirement. 

Total  Annual  Burden:  3,188  hours. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  Following  the  D.C. 
Circuit's  decision  in  MD/DC/DE 
Broadcasters  Association  v.  FCC 
("Association")  in  January  2001, 
vacating  the  FCC's  broadcast  EEO  rules 
for  recruitment,  on  January  31,  2001,  the 
Commission  suspended  its  EEO  , 

program  requirements  for  both 
broadcasters  and  Multichannel  Video 
Programming  Distributors  (MVPD's), 
including  the  requirement  to  Hie  FCC 
Forms  395-A.  and  395-M.  The  FCC  is 
now  revising  Form  395-A,  Annual 
Employment  Report,  to  incorporate  FCC 
Form  395-M.  The  new  FCC  Form  395- 
A  is  a  data  collection  device  used  to 
report  industry  trends.  The  report 
identifies  employees  by  gender,  race, 
and  ethnicity  in  fifteen  job  categories. 
The  FCC  Form  '395-A  contains  a  grid 
which  collects  data  on  full  and  part- 
time  employees  and  requests  a  list  of 
employees  by  job  title,  indicating  the  job 
category  and  full  or  part-time  status  of 
the  position.  However,  Form  395-A 
omits  the  old  EEO  program  report 
section,  which  is  now  in  the  new  FCC 
Form  396-C.  OMB  Control  No.  3060- 
1033. 

OMB  Control  Number:  3060-0390. 

Title:  Broadcast  Station  Annual 
Employment  Report,  FCC  Form  395-B. 

Form  Number:  FCC  Form  395-B. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  14,000. 

Estimatea  Time  Per  Response:  0.88 
hours. 

Frequency  of  Response:  Annual 
reporting  requirement. 

Total  Annual  Burden:  12,320  hours. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  FCC  Form  395-B  is 
used  to  compile  statistics  on  the 
workforce  employed  by  broadcast 
licensees/permitees.  It  is  filed  by  all 
AM,  FM,  TV,  international  and  low 
power  TV  broadcast  licensees/ 
permittees  that  employ  five  or  more  full- 
time  employees.  The  FCC  staff  use  the 
data  to  compile  a  report  showing  the 
five-year  employment  trends  the 
broadcast  industry. 

OMB  Control  Number:  3060-0568. 

Title:  Commercial  Leased  Access 
Rates,  Terms  and  Conditions. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 


Number  of  Respondents:  6,330. 

Estimated  Time  per  Response:  2  mins  , 
.  to  10  hrs. 

Frequency  of  Response: 
Recordkeeping;  Third  party  disclosure. 

Total  Annual  Burden:'94,17'l  hours. 

Tota/ /\nnua/ Cosfs;  $74,000. 

Needs  and  Uses:  The  FCC  and 
prospective  leased  access  programmers 
use  this  information  to  verify  rate 
calculations  for  leased  access  channels 
and  to  eliminate  uncertainty  in 
negotiations  for  leased  commercial 
access.  The  Commission's  leased  access 
requirements  are  designed  to  promote 
programming  diversity  and  competition 
in  programming  delivery  as  required  by 
Section  612  of  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992. 

OMB  Control  Number:  3060-4)938. 

Title:  Application  for  a  Low  Power 
FM  Broadcast  Station  License. 

Farm  Number:  FCC  Form  319. 

Type  o/fleWeiv;  Extension  of 
currently  approved  collection. 

Respondents:  Not-for-profit 
institutions;  State,  local  or  Tribal 
Government. 

Number  of  Respondents:  1,200. 

Estimated  Time  per  Response:  1.5 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  1,800  hours. 

Total  Annual  Costs:  $105,000. 

Needs  and  Uses:  The  FCC  Form  319 
is  required  to  apply  for  a  new  or 
modified  low  power  FM  broadcast 
station.  The  data  are  used  by  FCC  staff 
to  determine  whether  an  applicant  has 
constructed  its  station  in  accordance 
with  the  outstanding  construction 
permit  and  to  update  FCC  station  files. 
Data  are  extracted  from  the  FCC  Form 
319  for  inclusion  in  the  subsequent 
license  to  operate  the  station.     . 

Federal  Communications  Commission. 

Maj'lene  H.  Dortcii, 

Secretary. 

[FR  Doc.  03-14094  Filed  6-4-03;  8:45  am) 

BIUJNG  CODE  C712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Submitted  to  OMB 
for  Review  and  Approval 

May  23,  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportiuiity  to  comment  on  the 
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following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it   , 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  conceming,(a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Conunission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  July  7,  2003.  If 
,  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
"as  possible. 

ADDRESSES:  Direct  all  cbmments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington,  DC  20554  or 
via  the  Internet  to  Leslie.Smith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  Leslie.Smith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0750. 

Title:  Section  73.673,  Public 
Information  Initiatives  Regarding 
Educational  and  Informational 
Programming  for  Children. 

Form  Number:  Hlh. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities:  Individuals  or 
households. 

Number  of  Respondents:  1,825. 

Estimated  Time  per  Response:  1  to  5 
minutes. 

Frequency  of  Response:  Annual  and 
eight  year  reporting  requirements;  Third 
party  disclosure. 

Total  Annual  Burden:  56,940  hours 
(multiple  responses  ^er  year). 

Total  Annual  Costs:  $0.00. 

Needs  and  Uses:  On  April  13,  2001, 
the  Commission  released  a 
Memorandum  Opinion  and  Order  on 


Reconsideration,  In  the  Matter  of 
Establishment  of  a  Class  A  Television 
Station,  MM  Docket  00-10,  FCC  01-123. 
This  rule  expanded  the  scope  of  47  CFR 
section  73.673  to  include  Class  A 
television  station  licensees.  47  CFR 
section  73.673  implements  the 
Children's  Television  Act  of  1990 
(CTA).  The  rule  requires  that 
commercial  TV  broadcasters  identify 
programs  specifically  designed  to 
educate  and  inform  children.  This 
identification  will  occur  at  the 
beginning  of  the  programs.  In  addition, 
licensees  will  provide  to  publishers  of 
program  guides  information  identifying 
children's  programs  and  the  intended 
age  groups.  The  rule  provides  greater 
clarity  about  broadcasters'  obligations  to 
air  programming  "specifically 
designed"  to  serve  the  educational  and 
informational  needs  oi  children  and  to 
improve  public  access  to  information 
about  the  availability  of  these  programs. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretar}^. 

(FR  Doc.  03-14095  Filed  6-4-03;  8:45  am) 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Coliection(8)  Being  Reviewed  by  the 
Federal  Communications  Commission 

May  23.  2003.    ' 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Tederal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  pf  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents. 


including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  July  7,  2003.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  Paperwork 
Reduction  Act  comments  to  Judith  B. 
Herman,  Federal  Communications 
Commission,  Room  1-C804.  445  12th 
Street,  SW.,  DC  20554  or  via  the  Internet 
to  Judith-B.Herman@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
B.  Herman  at  202-418-0214  or  via  the 
Internet  at  Judith-B.Herman@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0589. 

Title:  FCC  Remittance  Advice  and 
Continuation  Sheet. 

Form  No.:  FCC  Forms  159  and  159- 
C. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
not-for-profit  institutions,  federal 
govenunent,  state,  local  or  tribal 
government. 

Number  of  Respondents:  300.00(1 

Estimated  Time  Per  Response:  .50 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement,  third  peuty 
disclosure  requirement. 

Total  Annual  Burden:  150.000  hours* 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  These  forms  are 
required  for  payment  of  regulatory  fees, 
and  for  use  when  paying  for  multiple 
filings  with  a  single  payment 
instrument,  or  when  paying  by  credit 
card  for  federal  benefits.  The  FCC  Form 
159  has  been  revised  to  eliminate  the 
Taxpayer  Information  Number  (TIN) 
and  to  add  Discover  and  American 
Express  to  the  credit  cards  allowable. 
The  form  requires  specific  information 
to  track  payment  history,  and  to 
facilitate  the  efficient  and  expeditious 
processing  of  applications  and  other 
services  by  a  lockbox  bank.  The 
information  will  be  used  by  the 
Commission  for  the  purpose  of 
collecting  and  reporting  on  any 
delinquent  amounts  arising  out  of  such 
person's  relationship  with  the 
Government. 

OMB  Control  No.:  3060-0824. 

Title:  Service  Provider  Identification 
Number  and  Contact  Information  Form. 

Form  No.:  FCC  Form  498. 
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Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
proHt,  not-for-proHt  institutions. 

Number  of  Respondents:  5,000. 

Estimated  Time  Per  Response:  2 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement  and  third  party 
disclosure  requirement. 

Tota!  Annual  Burden:  10.000  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  Administrator  of 
the  Universal  Service  Program  must 
obtain  contact  and  remittance 
information  h'om  service  providers 
participating  in  the  universal  service 
high  cost,  low  income,  rural  health  care, 
and  schools  and  libraries  programs.  The 
administrator  uses  the  FCC  Form  498  to 
collect  service  provider  name,  phone 
numbers,  other  contact  information,  and 
remittance  information  from  universal 
service  fund  participants  to  enable  the 
Administrator  to  perform  its  universal 
service  disbursement  functions  under 
47  CFR  part  54.  FCC  Form  498  allows 
fund  participants  to  direct  remittance  to 
third  parties  or  receive  payments 
directly  from  the  Administrator. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secn^lary. 

|FR  Doc,  03-14096  Filed  6-4-03;  8:45  am) 

8H.UNO  COOC  6712-01-^ 


FEDERAL  MARITIME  COMMISSION 

Fact  Finding  investigation  No.  25— 
Practices  of  Transpacific  Stabilization 
Agreement  IMembers  Covering  the 
2002-2003  Service  Contract  Season; 
Amended  Order  of  Investigation 

May  30.  2003. 

The  Federal  Maritime  Commission 
("Commission")  instituted  this 
nonadjudicatory  fact  Bnding  proceeding 
on  August  23,  2002,  to  investigate 
allegations  that  the  ocean  common 
carrier  members  of  the  Transpacific 
Stabilization  Agreement  ("TSA")  had 
engaged  in  practices  in  the  inbound  Far 
East-United  States  trade  during  the 
2002-2003  service  contract  season  that 
were  potentially  in  violation  of  various 
provisions  of  the  Shipping  Act  of  1984, 
46  U.S.C.  app.  1701  et  seq  ("1984  Act"). 
Commissioner  Joseph  E.  Brennan  was 
appointed  as  Investigative  Officer  and 
was  authorized  to  conduct  public  and 
non-public  hearings,  administer  oaths 
and  utilize  compulsory  process, 
including  orders  pursuant  to  section  1 5 
of  the  1984  Act  in  order  to  obtain 
relevant  information.  Hearings  were 
held  in  Long  Beach  and  San  Francisco, 


CA,  Seattle,  WA,  and  Washington,  DC, 
where  testimony  and  documents  were 
received  under  oath.  Commissioner 
Brennan  conducted  the  investigation 
and  submitted  a  confidential  Report  and 
Recommendations  to  the  Commission 
on  April  10.  2003. 

Allegations  that  the  members  of  TSA 
were  engaged,  individually  and  jointly, 
in  conduct  prohibited  by  the  1984  Act 
were  raised  in  a  joint  petition  filed  by 
the  National  Customs  Brokers  and 
Forwarders  Association  of  America,  Inc. 
("NCBFAA")  and  the  International 
Association  of  NVOCCS  ("lANVOCC") 
on  May  10,  2002.  Specifically,  the 
petitioners  alleged  that  TSA  members 
had  entered  into  an  agreement  to 
complete  service  contract  negotiations 
with  proprietary  shippers  before 
beginning  negotiations  with  non-vessel- 
operating  common  carriers 
( "NVOCCs").  Petitioners  further  alleged 
that  TSA  members  discriminated 
against  NVOCCs  by  subjecting  NVOCC 
contracts  to  general  rate  increases 
("GRIs")  and  a  peak  season  surcharge 
("PSS"),  but  not  including  similar 
provisions  in  contracts  with  proprietary 
shippers. 

Following  receipt  of  the  joint  petition, 
the  Commission  directed  the  staff  to 
obtain  and  assess  additional  information 
regarding  TSA  member  practices  during 
the  2002-2003  contracting  season.  Due 
to  the  seriousness  of  the  allegations, 
comments  received  thereon,  and  the 
decision  of  TSA  members  to  institute  a 
second  GRI  with  the  knowledge  that 
certain  shippers  would  be  exempt  from 
the  increase  due  to  the  terms  of  their 
contracts  with  TSA,  the  Commission 
ordered  this  fact  finding  investigation  to 
gather  additional  facts  and  data  on  the 
following  issues,  among  others: 

1.  Refusals  to  deal  with  NVCXXs  until  the 
substantial  completion  of  negotiations  with 
proprietary  shippers; 

2.  The  discriminatory  application  in 
-NVCXX  service  contracts  of  GRIs  and/or  a 
PSS,  while  waiving  or  otherwise  not 
requiring  similar  application  in  proprietary 
shippmr  service  contracts; 

3.  The  extent  and  degree  to  which  the  rate 
increases  and  service  contract  policies, 
practices,  and  guidelines  of  TSA  have  been, 
and  remain,  voluntary  and  non-binding  upon 
its  respective  members; 

4.  The  extent  and  degree  to  which  TSA  and 
its  members  have  maintained  and 
transmitted  to  the  Commission  full.        , 
complete,  and  accurate  minutes  of  all 
meetings  required  to  be  filed  with  the 
Commission;  and 

5.  The  development  and  utilization  of 
open-ended  provisions  that  permit  the 
unilateral  implementation  of  GRIs  and/or  a 
PSS  by  TSA  members  in  their  service 
contracts  with  NVOCCs,  without  genuine 
further  negotiation,  while  waiving  or  not 


requiring  similar  provisions  in  their  service 
contracts  with  proprietary  shippers. 

The  Commission  has  now  determined 
to  continue  to  pursue  certain  of  these 
issues,  together  with  related  issues 
developed  during  this  fact  finding 
investigation,  through  further 
investigation  and  possible  actions  undef 
sections  5,  6,  8,  10,  11,  12  and  15  of  the 
1984  Act,  as  appropriate.  The 
Commission  has  further  determined  to 
extend  the  period  under  review  to 
include  the  2003-2004  service  contract 
season  and,  in  particular,  the  impact  of 
any  2003  general  rate  increase  and  peak 
season  surcharge  on  proprietary 
shippers  and  NVOCCs.  To  facilitate 
such  investigation,  the  Commission  is 
continuing  this  fact  finding  proceeding 
to  assist  in  developing  the  most  current 
evidence  of  the  activities  of  TSA  and  its 
members  in  the  eastbound  transpacific 
trades,  as  related  to  the  following  issues, 
among  others: 

1.  The  extent  and  degree  to  which  TSA 
members  may  have  violated  section  10(b)(13) 
of  the  1984  Act  by  disclosing  confidential 
shipper  information  related  to  individual 
service  contracts,  including  the  identity  of 
the  shipper  signatories. 

2.  Whether  and  to  what  extent  TSA 
members  may  have  violated  sections  10(a)(2) 
and/or  10(a)(3)  of  the  1984  Act  by 
systematically  removing  tonnage  from  the 
transpacific  trades,  individually,  or  through 
carrier  alliances,  following  detailed 
discussions  and  exchanges  of  information  on 
capacity  reduction  within  TSA. 

3.  Whether  and  to  what  extent  TSA's 
failure  to  flle  minutes  of  meetings  of  senior 
executives  held  in  conjunction  with 
Presidents.  Owners,  and  Revenue  Policy 
Committee  meetings,  as  well  as  its  failure  to 
file  full  and  complete  minutes  of  other 
meetings,  may  have  resulted  in  violations  of 
the  Commission's  minute  filing  regulations  at 
46  CFR  535.706(a)  and  (b). 

4.  Whether  and  to  what  extent  TSA  and/ 
or  its  members  have  engaged  in  unjustly 
discriminatory  practices  in  the  matter  of  rates 
and  charges  with  respect  to  NVOCCs  as  a 
class  in  violation  of  section  10(c)(7)  of  the 
1984  Act. 

5.  Whether  and  to  what  extent  TSA  and/ 
or  its  members  have  unduly  or  unreasonably 
prejudiced  or  disadvantaged  NVOCCs  as  a 
class  in  violation  of  section  10(c)(8)  of  the 
1984  Act. 

6.  Whether  TSA  and/or  its  members  have 
engaged  in  practices  which  actively 
discourage  members  from  taking 
independent  rate  actions,  contrary  to  the 
Congressional  policy,  embodied  in  sections 
5(c)(1)  and  (3)  of  the  1984  Act  and  its  ' 
legislative  history,  to  foster  individual, 
confidential  service  contracts  to  offset  the 
anticompetitive  impact  of  rate  fixing 
agreements. 

7.  Whether  and  to  what  extent,  the  TSA 
agreement  and/or  other  related  agreements  to 
which  TSA  or  its  members  are  parties,  have 
produced,  or  are  likely  to  produce,  by  a 
reduction  in  competition,  an  unreasonable 
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decrease  in  transportation  service  or  an 
unreasonable  increase  in  transportation  cost, 
as  described  in  section  6(g)  of  the  1984  Act. 

In  addition,  the  Commission  is 
designating  Vem  W.  Hill,  Director,  and 
George  A.  Quadrino,  Attorney,  Bureau 
of  Enforcement,  as  the  Investigative 
Officers  for  the  continued  phase  of  this 
proceeding.  M^srs.  Hill  and  Quadrino 
will  have  all  of  the  powers  formerly 
delegated  to  Commissioner  Brerman  to 
pursue  the  issues  set  forth  above. 

Interested  persons  are  invited  and 
encouraged  to  contact  the  Investigative 
Officers  named  herein,  at  (202)  523- 
5783  (Phone)  or  (202)  523-5785  (Fax), 
should  they  wish  to  provide  testimony 
or  evidence,  or  to  contribute  in  any 
other  manner  to  the  development  of  a 
complete  factual  record  in  this 
proceeding. 

Therefore,  it  is  ordered,  that  pursuant 
to  sections  5,  6,  8,  10,  11,  12  and  15  of 
the  Shipping  Act  of  1984,  46  U.S.C.  app. 
1704, 1705, 1707,  1709,  1710. 1711  and 
1714.  and  part  502,  subpart  R  of  Title  46 
of  the  Code  of  Federal  Regulations,  46 
CFR  502.281,  et  seq.,  this 
nonadjudicatory  investigation  into 
practices  of  the  ocean  common  carriers 
listed  in  Appendix  A  in  the  eastboimd 
Transpacific  trades  is  continued  in 
order  to  develop  the  issues  set  forth 
above  and  to  provide  a  basis  for  any 
subsequent  regulatory,  adjudicatory  or 
injunctive  action  by  the  Commission; 

It  is  further  ordered,  that  the 
Investigative  Officers  shall  be  Vem  W. 
Hill,  Esq.,  Director,  and  George  A. 
Quadrino,  Attorney,  bureau  of 
Enforcement,  of  the  Commission.  The 
Investigative  Officers  shall  be  assisted 
by  staff  members  as  may  be  assigned  by 
the  Commission's  Executive  Director 
and  shall  have  full  authority  to  hold 
public  or  non-public  sessions,  to  resort 
to  all  compulisory  process  authorized  by 
law  (including  the  issuance  of 
subpoenas  ad  testificandum  and  duces 
tecum),  to  administer  oaths,  to  require 
reports,  and  to  perform  such  other 
duties  as  may  be  necessary  in 
accordance  with  the  laws  of  the  United 
States  and  the  regulations  of  the 
Commission; 

It  is  further  ordered,  that  the 
Investigative  Officers  shall  issue  a  report 
of  findings  and  recommendations  no 
later  than  December  2,  2003,  and 
interim  reports  if  it  appears  that  more 
immediate  Commission  action  is 
necessary,  such  reports  to  remain 
confidential  unless  and  until  the 
Commission  provides  otherwise; 
It  is  further  ordered,  That  this 
proceeding  shall  be  discontinued  upon 
acceptance  of  the  final  report  of  findings 
and  recommendations  by  the 


Commission,  unless  otherwise  ordered 
by  the  Commission;  and 

It  is  further  ordered.  That  notice  of 
this  Order  be  published  in  the  Federal 
Register. 

By  the  Commission. 
Bryant  L.  VanBralde, 

Secretary. 

Appendix  A      > 

1.  American  President  Lines  ("APL") 

2.  A.P.  Moller  Maersk-Sealand 

3.  CMA  CGM.  S.A. 

4.  Cosco  Container  Lines  Ltd. 

5.  Evergreen  Marine  Corp. 

6.  Hanjin  Shipping  Company,  Ltd. 

7.  Hapag-Lloyd  Container  Linie,  GmbH 

8.  Hyundai  Merchant  Marine  Co.,  Ltd. 

9.  Kawasaki  Kisen  Kaisha,  LTD. 

10.  Mitsui  O.S.K.  Lines.  Ltd. 

11.  Nippon  Yusen  Kaisha  ("NYK") 

12.  Orient  Overseas  Container  Line,  Ltd. 

13.  P&ONedlloyd,B.V. 

14.  P&O  Nedlloyd,  LTD.  ' 

15.  Yang  Ming  Marine  Transport  Corp. 

[FR  Doc.  03-14219  Filed  6-4-03;  8:45  am] 
BtLUNG  CODE  6730-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  BanIt  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Resen'/e  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  wvirw.ffiec.gov/nic/. 


Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  30,  2003. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill.  III.  Vice 
President)  701  East  Byrd  Street. 
Richmond.  Virginia  23261-4528: 

1 .  Mercantile  Bankshares 
Corporation,  Baltimore.  Maryland;  to 
merge  with  F&M  Bancorp,  Frederick,- 
Maryland,  and  thereby  indirectly 
acquire  Farmers  &  Merchants  Bank, 
Frederick,  Maryland. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  Continental  Bancorporation,  Salt 
Lake  City,  Utah;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of   " 
Continental  Bank,  Salt  Lake  City,  Utah 
(in  organization). 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  30.  2003. 
Jennifer  ).  Joluisbn, 
Secretary  of  the  Board. 
|FR  Doc.  03-14115  Filed  6-1-03;  8:45  am] 
BILUNG  CODE  621(M)1-S 


FEDERAL  RESERVE  SYSTEM 

Consumer  Advisory  Council; 
Solicitation  of  Nominations  for 
Membership 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Notice 

SUMMARY:  The  Board  is  inviting  the 
public  to  nominate  qualified  individuals 
for  appointment  to  its  Consumer 
Advisory  Council,  whose  membership 
represents  interests  of  consumers, 
communities,  and  the  financial  services 
industry.  New  members  will  be  selected 
for  three-year  terms  that  will  begin  in 
January  2004.  The  Board  expects  to 
announce  the  selection  of  new  members 
by  year-end  2003. 

DATE:  Nominations  must  be  received  by 
August  15,  2003.  NOMINATIONS  NOT 
RECEIVED  BY  A  UGUST  15.  MAY  NOT 
BE  CONSIDERED. 

ADDRESSES:  Nominations,  including  a 
resume  for  each  nominee,  must  be 
received  by  August  15,  2003.  Electronic 
nominations  are  preferred.  The 
appropriate  form  can  be  accessed  at: 
h  ttp :/ /www. federalreserve.gov/ forms/ 
cacnominationform.cfm 

If  electronic  submission  is  not 
feasible,  the  nominations  can  be  mailed 
(not  sent  by  facsimile)  to  Sandra  F. 
Braunstein,  Senior  Associate  Director, 
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Division  of  Consumer  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C.  20551. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Bistay.  Secretary  of  the  Council, 
Division  of  Consumer  and  Community 
Affairs,  (202)  452-6470,  Board  of 
Governors  of  the  Federal  Reserve 
System.  VVashinRton,  DC.  20551. 
SUPPLEMENTARY  INFORMATION:  The 
Consumer  Advisory  Council  was 
established  in  1976  at  the  direction  of 
the  Congress  to  advise  the  Federal 
Reserve  Board  on  the  exercise  of  its 
duties  under  the  Consumer  Credit 
Protection  Act  and  on  other  consumer- 
related  matters.  The  Council  by  law 
represents  the  interests  both  of 
consumers  and  of  the  hnancial  services 
industry  (15  USC  1691(b)).  Under  the 
Rules  of  Organization  and  Procedure  of 
the  Consumer  Advisory  Council  (12 
CFR  267.3),  members  serve  three-year 
terms  that  are  staggered  to  provide  the 
Council  with  continuity. 

New  members  will  be  selected  for 
terms  beginning  January  1,  2004,  to 
replace  members  whose  terms  expire  in 
December  2003;  the  Board  expects  to 
announce  its  appointment  of  new 
members  by  year-end.  Nomination 
letters  should  include: 
•a  resume; 

•information  about  past  and  present 
positions  held  by  the  nominee; 
•a  description  of  special  knowledge, 
interests  or  experience  related  to 
community  reinvestment,  consumer 
protection  regulations,  consumer  credit, 
or  other  consumer  financial  services; 
•full  name,  title,  organization  name, 
organization  description  for  both  the 
nominee  and  the  nominator; 
•current  address,  telephone  and  fax 
numbers  for  both  the  nominee  and  the 
nominator;  and 
•positions  held  in  community 
organizations,  and  on  councils,  and 
boards. 
Individuals  may  nominate  themselves. 

The  Board  is  interested  in  candidates 
who  have  familiarity  with  consumer 
financial  services,  community 
reinvestment,  and  consumer  protection 
regulations,  and  who  are  willing  to 
express  their  viewpoints.  Candidates  do 
not  have  to  be  experts  on  all  levels  of 
consumer  financial  services  or 
community  reinvestment,  but  they 
should  possess  some  basic  knowledge  of 
the  area.  They  must  be  able  and  willing 
to  make  the  necessary  time  commitment 
to  participate  in  conference  calls,  and 
prepare  for  and  attend  meetings  three 
times  a  year  (usually  for  two  days, 
including  committee  meetings),  held  at 
the  Board's  offices  in  Washington.  D.C. 


The  Board  pays  travel  expenses, 
lodging,  and  a  nominal  honorarium. 

In  making  the  appointments,  the 
Board  will  seek  to  complement  the 
background  of  continuing  Council 
members  in  terms  of  affiliation  and 
geographic  representation,  and  to  ensure 
the  representation  of  women  and 
minority  groups.  The  Board  may 
consider  prior  years'  nominees  and  does 
not  limit  consideration  to  individuals 
nominated  by  the  public  when  making 
its  selection. 

Council  members  whose  terms  end  as 
of  December  31,  2003,  are: 
Anthony  Abbate 

President  and  Chief  Executive  Officer 
Interchange  Bank 
Saddle  Brook,  New  Jersey 


Manuel  Casanova,  Jr. 
Executive  Vice  President 
International  Bank  of  Commerce 
Brownsville,  Texas 


Constance  Chamberlin 

President/CEO 

Housing  Opportunities  Made  Equal 

Richmond,  Virginia 


Earl  Jarolimek 

Vice  President/Corporate  Compliance 

Officer 

Community  First  Bankshares 

Fargo,  North  Dakota 


J.  Patrick  Liddy 
Director  of  Compliance 
Fifth  Third  Bancorp 
Cincinnati,  Ohio 


Oscar  Marquis  . 

Attorney 

Hunton  and  Williams 

Park  Ridge,  Illinois 


Ronald  Reiter 

Supervising  Deputy  Attorney  General 
California  Department  of  Justice 
San  Francisco,  California 


Elizabeth  Renuart 

Staff  Attorney 

National  Consumer  Law  Center 

Boston,  Massachusetts 


Council  members  whose  terms 
continue  through  2004  and  2005  are: 
Janie  Barerra 

President  and  Chief  Executive  Officer 
ACaON  Texas 


San  Antonio,  Texas 


Kenneth  Bordelon 
Chief  Executive  Officer 
E  Federal  Credit  Union 
Baton  Rouge,  Louisiana 


Susan  Bredehoft 

Senior  Vice  President/Compliance  Risk 

Management 

Commerce  Bank,  N.A. 

Cherry  Hill,  New  Jersey 


Robin  Coffey 

Vice  President 

Harris  Trust  and  Savings  Bank 

Chicago,  Illinois 


Dan  Dixon 

Group  Senior  Vice  President 
World  Savings  Bank,  FSB 
Washington,  District  of  Columbia 


Thomas  FitzGibbon 
Senior  Vice  President 
MB  Financial  Bank,  N.A. 
Chicago,  Illinois 


James  Gamer 

Senior  Vice  President  and  General 

Counsel 

North  America  Consumer  Finance  for 

Citigroup 

Baltimore,  Maryland 


R.  Charles  Gatson 

Vice  President 

Midtown  Community  Development 

Corporation 

Kansas  City,  Missouri 


Larry  Hawkins 

President  and  Chief  Executive  Officer 

Unity  National  Bank 

Houston,  Texas 


James  King 

President  and  Chief  Executive  Officer 
Conununity  Redevelopment  Group 
Cincinnati,  Ohio 


Ruhi  Maker 

Senior  Attorney 

Public  Interest 

Law  Office  of  Rochester 

Rochester,  New  York 


Patricia  McCoy 
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Professor  of  Law 
Department  of  Economics 
Cambridge,  Massachusetts 


Elsie  Meeks 

Executive  Director 

First  Nations  Oweesta  Corporation 

Kyle,  South  Dakota 


Mark  Pinsky 

President  and  Chief  Executive  Officer 

National  Commimity  Capital 

Association 

Philadelphia,  Pennsylvania 


Debra  Reyes 

President 

Neighborhood  Lending  Partners,  Inc. 

Tampa,  Florida 


Benson  Roberts 

Vice  President  for  Policy 

Local  Initiatives  Support  Corporation 

Washington,  District  of  Columbia 


Benjamin  Robinson 
Senior  Vice  President,  Strategy 
Management  Executive 
Bank  of  America 
Charlotte,  North  Carolina 


Agnes  Bundy  Scanlan 

Managing  Director  and  Chief  Privacy 

Officer 

FleetBoston  Financial 

Boston,  Massachusetts 


Diane  Thompson 

Supervising  Attorney 

Land  of  Lincoln  Legal  Assistance 

Foundation,  Inc. 

East  St.  Louis,  Illinois 


Hubert  Van  Tol 

Co — Director 

Fairness  in  Rural  Lending 

Sparta,  Wisconsin 


Clint  Walker 

General  Counsel/Chief  Administrative 

Officer 

Juniper  Bank 

Wilmington,  Delaware 

Board  of  Governors  of  the  Federal 
Reserve  System,  May  30,  2003. 

Jennifer  J.  Johnson 

Secretary  of  the  Board 

[PR  Doc.  03-14114  Filed  6-4-03;  8:45  am] 

BILUNG  CODE  6210-01-S 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act  Meeting 

TIME  AND  DATE:  9  a.m.  (EDT),  June  16, 
2003. 

PLACE:  4th  Floor,  Conference  Room, 
1250  H  Street,  NW.,  Washington,  IX: 
STATUS:  Parts  will  be  open  to  the  public 
and  parts  closed  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

Parts  Open  to  the  Public 

1.  Approval  of  minutes  of  the  May  12, 
2003,  Board  member  meeting. 

2.  Executive  Director's  report. 

3.  Semiannual  Report  of  statue  of 
audit  recommendations. 

4.  Status  of  new  record  keeping 
system. 

Parts  Closed  to  the  Public 

5.  Discussion  of  litigation  matters. 

6.  Discussion  of  personnel  matters. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  Trabucco,  Director,  Office  of 
External  Affairs,  (202)  942-1640. 

Thomas  K.  Emswiler, 

Associate  General  Counsel.  Federal 
Retirement  Thrift  Investment  Board. 
[PR  Doc.  03-14358  Piled  6-3-03;  3:29  p.m.) 

BHJJNG  CODE  6760-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[Program  Announcement  03084] 

A  Pilot  Program  To  Educate  Vulnerable 
Populations  About  Fish  Advisories  in 
Michigan;  Notice  of  Availability  of 
Funds 

Application  Deadline:  July  21,  2003. 

A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
sections  104(i){l)(E)  and  (15)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA)  (42  . 
U.S.C.  9604(i)(l)(E)  and  (15)).  The 
Catalog  of  Federal  Domestic  Assistance 
number  is  93.208. 

B.  Purpose 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
the  availability  of  fiscal  year  (FY)  2003 
funds  for  a  grant  program  for  A  Pilot 
Program  to  Educate  Vulnerable 


Populations  about  Fish  Advisories  in 
Michigan.  This  program  addresses  the 
"Healthy  People  2010"  focus  area(s)  of 
Educational  and  Community-Based 
Programs,  Environmental  Health,  and 
Maternal,  Infant,  and  Child  Health. 

The  purpose  of  the  program  is  to 
conduct  community-based  research  to 
assess  the  knowledge  of  and  adherence 
to  fish  health  advisories  in  vulnerable 
populations  who  reside  in  the  Upper 
Peninsula  of  the  state  of  Michigan. 
These  vulnerable  populations  would 
include  such  populations  as  American 
Indians,  sport  and  subsistence  anglers, 
pjregnant  women,  young  children,  and 
the  elderly. 

The  Upper  Peninsula  area  has  a 
specific  need  for  health  education  about 
fish  advisories.  Many  residents  fall  in 
the  vulnerable  groups  of  reproductive- 
age  men  and  women,  sport  and 
subsistence  anglers  and  their  families, 
and  minorities,  including  the  various 
tribal  groups  in  the  Upper  Peninsula.  In 
addition,  many  of  the  residents  depend 
heavily  on  sport  fish  as  a  subsistence 
food.  Because  the  population  is  spread 
out  over  a  large  and  often  remote  area, 
the  process  of  educating  people  there  is 
difficuh. 

ATSDR  encourages  collaborative 
research  efforts  among  potential 
applicants  as  well  as  the  inclusion  of 
community  members  and  community 
orgcmizations  as  partners  in  this  pilot ' 
program. 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  one  or  more 
of  the  following  performance  goals  for 
the  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR):  (1)  Develop 
and  provide  reliable,  understandable 
information  for  affected  communities, 
tribes,  and  stakeholders,  and  (2)  Build 
and  enhance  effective  partnerships. 

C.  Eligible  Applicants 

Eligible  applicants  are  political 
subdivisions  of  the  state  of  Michigan, 
including  federally  recognized  Indian 
tribal  governments  and  tribal 
organizations.  State  organizations, 
including  State  universities.  State 
colleges,  and  State  research  institutions, 
must  affirmatively  establish  that  they 
meet  the  State's  legislative  definition  of 
a  State  entity  or  political  subdivision  to 
be  considered  an  eligible  applicant. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501c(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Pederal 
funds  constituting  an  award,  grant  or  loan. 
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D.  Funding  < 

Availability  of  Funds 

Approximately  $300,000  is  available 
in  FY  2003  to  fund  two  awards.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  15,  2003,  and  will  be 
made  for  a  1 2-month  budget  period 
within  a  project  period  of  up  to  three 
years.  Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds 

Funds  may  be  expended  for 
reasonable  program  purposes,  such  as 
personnel,  travel,  supplies  and  services. 
Funds  for  contractual  services  may  be 
requested;  however,  the  grantee,  as  the 
direct  and  primary  recipient  of  ATSDR 
grant  funds,  must  perform  a  substantive 
role  in  carrying  out  project  activities, 
and  not  merely  serve  as  a  conduit  for  an 
award  to  another  party  or  provide  funds 
to  an  ineligible  party.  Equipment  may 
be  purchased  with  grant  funds. 
However,  the  equipment  proposed 
should  be  appropriate  and  reasonable 
for  the  research  activity  to  be 
conducted.  Property  may  be  acquired 
only  when  authorized  in  the  grant.  The 
grantee,  as  part  of  the  application 
process,  should  provide  a  justification 
of  need  to  acquire  property,  the 
description,  and  the  cost  purchase 
versus  lease.  At  the  completion  of  the 
project,  the  equipment  must  be  returned 
to  ATSDR. 

Recipient  Financial  Participation 

Matching  funds  are  not  required  for 
this  program. 

Funding  Preferences 

The  funding  preference  is  a  state 
entity  or  political  subdivision  with  a 
close  working  relationship  with  tribal 
governments  and  tribal  organizations  as 
evidenced  by  letters  of  support. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  following 
priority  areas  of  research  which  include: 

1.  Identifying  the  barriers  (including 
specific  cultural  practices)  to  following 
current  fish  consumption  advisories  and 
fish  preparation  guidelines  among 
vulnerable  populations. 

2.  Engaging  vulnerable  community 
members  and  institutions  in  identifying 
more  effective  communication  channels 
for  Hsh  advisories  that  recognize  and 
work  within  existing  cultural  practices. 

3.  Designing  new  targeted  fish 
advisory  interventions  incorporating 


effective  communication  channels, 
dissemination  methods,  and  community 
programs. 

4.  Implementing  and  assessing  the 
effectiveness  of  pilot  program  messages, 
communications  channels,  and 
community-based  educational  programs 
in  increasing  the  effectiveness  of  fish 
advisories  among  vulnerable 
populations. 

5.  Sharing  the  results  of  the  pilot 
program  for  broader  replication  in  the 
Great  Lakes  region. 

F.  Content 

Letter  of  Intent  (LOI) 

A  LOI  is  optional  for  this  program. 
The  Program  Announcement  title  and 
number  must  appear  in  the  LOI.  The 
narrative  should  be  no  more  than  two 
pages,  single-spaced,  printed  on  one 
side,  with  one-inch  margins,  and 
unreduced  12-point  font.  Your  letter  of 
intent  will  be  used  to  determine  level  of 
interest  in  the  announcement,  and 
should  include  the  following 
information:  (1)  Investigator's  name  and 
affiliation,  (2)  brief  description  of  the 
research  project,  and  (3)  estimated  cost. 

Applications 

The  Program  Announcement  title.and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  25  pages,  double-spaced,  printed 
on  one  side,  with  one-inch  margins,  and 
unreduced  l2-point  font. 

The  narrative  should  consist  of:  (1) 
Proposed  research,  (2)  Objectives,  (3) 
Methods  and  procedures,  (4)  Three- Year 
Timetable  for  research  activities,  {5} 
Proposed  personnel,  and  (6)  Budget. 

G.  Submission  and  Deadline 

Letter  of  Intent  (LOI)  Submission: 

On  or  before  June  25,  2003,  submit  the 
LOI  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

Application  Forms 

Submit  the  signed  Original  and  two 
copies  of  PHS-398.  Forms  are  available 
at  the  following  Internet  address: 
http://www.cdc.gov/od/pgo/ 
forminfo.htm. 

Follow  the  instructions  in  the  Errata 
sheet  (posted  on  the  CDC  web  site)  for 
PHS-398.  If  you  do  not  have  access  to 
the  Internet,  or  if  you  have  difficulty 


accessing  the  forms  on-line,  you  may 
contact  the  CDC  Procurement  and 
Grants  Office  Technical  Information 
Management  Section  (PGO-TIM)  at: 
770-488-2700.  Application  forms  can 
be  mailed  to  you. 

Submission  Date,  Time,  and  Address 

The  application  must  be  received  by 
4  p.m.  Eastern  Time  July  21,  2003. 
Submit  the  application  to:  Technical 
Information  Management-PA#03084, 
CDC  Procurement  and  Grants  Office, 
2920  Brandywine  Road,  Atlanta,  GA 
30341-4146. 

Applications  may  not  be  submitted 
electronically. 

CDC  Acknowledgement  of  Application 
Receipt 

A  postcard  will  be  mailed  by  PGO- 
TIM,  notifying  you  that  CDC  has 
received  your  application. 

Deadline 

Letters  of  intent  and  applications 
shall  be  considered  as  meeting  the 
deadline  if  they  are  received  before  4 
p.m.  Eastern  Time  on  the  deadline  date. 
Any  applicant  who  sends  their 
application  by  the  United  States  Postal 
Service  or  commercial  delivery  services 
must  ensure  that  the  carrier  will  be  able 
to  guarantee  delivery  of  the  application 
by  the  closing  date  and  time.  If  an 
application  is  received  after  closing  due 
to  (1)  carrier  error,  when  the  carrier 
accepted  the  package  with  a  guarantee 
for  delivery  by  the  closing  date  and 
time,  or  (2)  significant  weather  d^ays  or 
natural  disasters.  CDC  will  upon  receipt 
of  proper  documentation,  consider  the 
application  as  having  been  received  by 
the  deadline. 

Any  application  that  does  not  meet 
the  above  criteria  will  not  be  eligible  for 
competition,  and  will  be  discarded.  The 
applicant  will  be  notified  of  their  failure 
to  meet  the  submission  requirements. 

H.  Evaluation  Criteria 

Application 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  priority  areas  of 
research  of  the  grant.  Measures  of 
effectiveness  must  relate  to  the 
performance  goals  stated  in  the  purpose 
section  of  this  announcement.  Measures 
must  be  objective  and  quantitative  and 
must  measure  the  intended  outcome. 
These  measures  of  effectiveness  must  be 
submitted  with  the  application  and  will 
be  an  element  of  evaluation. 

An  independent  review  group 
appointed  by  ATSDR  will  evaluate  each 
application  against  the  following 
criteria: 
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1 .  Proposed  Research — 60  percent 

The  extent  to  which  the  applicant's 
project  addresses: 

a.  The  scientific  merit  of  the 
hypothesis  of  the  proposed  project, 
including  the  originality  of  the  approach 
and  the  feasibility,  adequacy,  and 
rationale  of  the  design  (the  design  of  the 
study  should  ensure  statistical  validity 
for  comparison  with  other  research 
projects). 

b.  The  technical  merit  of  the  methods 
and  procedures  (analytic  procedures 
should  be  state  of  the  art),  including  the 
degree  to  which  the  project  can  be 
expected  to  yield  results  that  meet  the 
program  objective  as  described  in  the 
Purpose  section  of  this  announcement. 

c.  The  proposed  project  schedule, 
including  clearly  established  and 
obtainable  project  objectives  for  which 
progress  toward  attainment  can  and  will 
be  measured. 

d.  The  proposed  mechanism  to  be 
utilized  as  a  resource  to  address 
community  concerns  and  opinion,  and 
create  lines  of  communication. 

e.  The  prooposed  method  to 
disseminate  the  study  results  to  State 
and  local  public  health  officials,  tribal 
governments,  Indian  Health  Service, 
community  residents,  and  to  other 
concerned  individuals  and 
organizations. 

f.  The  degree  to  which  the  applicant 
has  met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes: 

(1)  The  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation. 

(2)  The  proposed  justification  when 
representation  is  limited  or  absent. 

(3)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

(4)  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits. 

2.  Program  Personnel — 30  percent 

The  extent  to  which  the  proposal  has 
described: 

a.  The  qualifications,  experience,  and 
commitment  of  the  Principal 
Investigator,  and  his/her  ability  to 
devote  adequate  time  and  effort  to 
provide  effective  leadership. 

b.  The  competence  of  associate 
investigators  to  accomplish  the 
proposed  study,  their  commitment,  and 
time  devoted  to  the  study. 


3.  Applicant  Capability — 10  j)ercent 

Description  of  the  adequacy  emd 
commitment  of  the  institutional 
resources  to  administer  the  program  and 
the  adequacy  of  the  facilities  as  they 
impact  on  performance  of  the  proposed 
study. 

4.  Program  Budget— (Not  Scored) 

The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  intended  use  of  grant 
funds. 

5.  Human  Subjects — (Not  Scored) 

Does  the  application  adequately 
address  the  requirements  of  Title  45 
CFR  part  46  "for  the  protection  of  human 
subjects?  Not  scored;  however,  an 
application  can  be  disapproved  if  the 
research  risks  are  sufficiently  serious 
and  protection  against  risks  is  so 
inadequate  as  to  make  the  entire 
application  unacceptable. 

I.  Other  Requirements 

Technical  Reporting  Requirements   - 

Provide  CDC  with  original  plus  two 
copies  of: 

(a)  An  Interim  progress  report,  due 
June  15th.  The  progress  report  will  serve 
as  your  non-competing  continuation 
application,  and  must  contain  the 
following  elements: 

(1)  Current  Budget  Period  Activities 
Objectives. 

(2)  Current  Budget  Period  Financial 
Progress. 

(3)  New  Budget  Period  Program 
Proposed  Activity  Objectives. 

(4)  Detailed  Line-Item  Budget  and 
Justification. 

(5)  Additional  Requested  Information. 

(b)  Financial  status  report,  due  no 
later  than  90  days,  after  the  end  of  the 
budget  period. 

(c)  Final  financial  and  performance 
reports,  due  no  later  than  90  days  after 
the  end  of  the  project  period. 

Send  all  reports  to  tne  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Additional  Requirements 

The  following  additional 
requirements  are  applicable  to  this 
program. 

AR-1     Human  Subjects  Requirements 
AR-2     Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-3     Animal  Subjects  Requirements 
AR-7    Executive  Order  12372  Review 
AR-9    Paperwork  Reduction  Act . 

Requirements  * 
AR-10    Smoke-Free  Workplace 

Requirements 


AR-1 1     Healthy  People  2010 

AR-1 2     Lobby  Restrictions 

AR-1 7    Peer  and  Technical  Reviews  of 

Final  Reports  of  Health  Studies — 

ATSDR 

AR-1 8    Cost  Recovery— ATSDR 
AR-1 9    Third  Party  Agreements 

For  a  complete  description  "of  each, 
see  Attachment  I  of  the  program 
announcement,  as  posted  on  the  CDC 
Web  site. 

*  OMB  Clearance  under  the  Paperwork 
Reduction  Act  is  not  required  for  this 
program. 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements, 
the  necessar\'  applications,  and 
associated  forms  can  be  found  on  the 
CDC  Web  site,  Internet  address:  http:// 
www.cdc.gov.  Click  on  "Funding"  then 
"Grants  and  Cooperative  Agreements". 

For  general  questions  about  this 
aimouncement.  contact:  Technical 
Information  Management,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Road,  Atlanta,  GA  30341- 
4146,  Telephone:  770-488-2700. 

For  business  management  and  "budget 
assistance,  contact:  Ms.  Edna  Green, 
Grant  Management  Specialist, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Road,  Atlanta.  GA 
30341-4146,  Telephone:  (770)  488- 
2743,  E-mail  address:  ECG4@cdc.gov.  ^ 

For  program  technical  assistance, 
contact:  Dr.  Heraline  E.  Hicks,  Research 
Implementation  Branch,  Division  of 
Toxicology.  1600  Clifton  Road,  NE., 
Mail  Stop  E29,  Atlanta,  Georgia  30333, 
Telephone:  (404)  498-0717,  E-mail 
address:  HEH2@cdc.gov. 

Dated:  May  30.  2003. 
Edward  Schuliz, 

Acting  Director.  Procurement  and  Grants 
Office.  Centers  for  Disease  Control  and 
Prevention. 

(FR  Doc.  03-14129  Filed  6-1-03;  8:45  am] 
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Agency  for  Toxic  Substances  and 
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A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  104(i)(l)(E).  (6).  (7).  (14)  and  (15) 
of  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA)  of  1980  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  (SARA)  of  1986  (42 
U.S.C.  9604  (i)(l)(e),  (6),  (7),  (14)  and 
(15)).  The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.161. 

B.  Purpose 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
the  availability  of  fiscal  year  (FY)  2003 
funds  for  a  cooperative  agreement 
program  to  conduct  site-specific  health 
activities  due  to  exposure  to  tremolite 
asbestos  in  vermiculite  ore.  This 
program  addresses  the  "Healthy  People 
2010"  focus  area  of  Environmental 
Health.  The  purpose  of  the  program  is 
to  conduct  site-specific  health  activities 
related  to  human  exposure  to 
contaminated  vermiculite  ore  at  sites 
identified  by  the  Environmental 
Protection  Agency  (EPA)  as  receiving 
and/or  processing  ore  from  the  mine  in 
Libby,  Montana. 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  the  following 
performance  goals  for  ATSDR: 

1.  Evaluate  numan  health  risks  from 
toxic  sites  and  take  action  in  a  timely 
and  responsive  public  health  manner. 

2.  Ascertain  the  relationship  between 
exposure  to  toxic  substances  and 
disease. 

C.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  health  departments  of  States  or  their 
bona  fide  agents  or  instrumentalities. 
State  organizations,  including  State 
universities,  must  establish  that  they 
meet  their  respective  State  legislature's 
definition  of  a  State  entity  or  political 
subdivision  to  be  considered  an  eligible 
applicant. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501c(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  aWard,  grant  or  loan. 

D.  Funding 

Availability  of  Funds 

Approximately  $250,000  is  available 
in  FY  2003  to  fund  approximately  one 
to  four  awards.  It  is  expected  that  the 
awards  will  range  from  $10,000  to 
$250,000  ($10,000  per  site  evaluated  for 
the  conduct  of  health  statistics  reviews; 
$100,000  for  mesothelioma  surveillance; 
and  a  maximum  of  $250,000  for 


epidemiologic  investigations.)  It  is 
expected  that  the  awards  will  begin  on 
or  about  September  1,  2003,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  three 
years.  Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds 

Funds  may  be  expended  for 
reasonable  program  purposes  such  as 
personnel,  travel,  supplies,  and  services. 
Funds  for  contractual  services  may  be 
requested;  however,  the  grantee,  as  the 
direct  and  primary  recipient  of  ATSDR 
grant  funds,  must  perform  a  substantive 
role  in  carrying  out  project  activities 
and  not  merely  serve  as  a  conduit  for  an 
award  to  another  party  or  provide  funds 
to  an  ineligible  party.  Funds  may  not  be 
used  to  purchase  equipment. 

Recipient  Financial  Participation 

Matching  funds  are  not  required  for 
this  program. 

Funding  Preference 

For  the  mesothelioma  surveillance, 
preference  will  be  given  to  states  with 
at  least  100  cases  of  mesothelioma  per 
year  and  at  least  eight  sites  that  received 
the  asbestos  contaminated  ore. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
listed  in  1.  Recipient  Activities,  and 
ATSDR  will  be  responsible  for  the 
activities  listed  in  2.  ATSDR  Activities. 
1 .  Recipient  Activities 
a.  Health  Statistics  Reviews 
Analyze  existing  health  outcome  data 
of  select  asbestos-related  diseases. 
Mortality  data  will  be  the  most  readily 
available  data  for  asbestos-related 
diseases  such  as  mesothelioma,  lung 
cancer,  and  asbestosis,  although  cancer 
registry  data  should  be  utilized  where 
available.  Using  disease  rates  by  site, 
determine  if  there  is  any  excess  in 
disease  that  would  require  additional 
follow-up  in  years  two  and  three, 
b  Epidemiologic  Investigations 
After  demonstrating  an  increase  of 
asbestos  related  disease  at  a  specific  site 
(e.g,  through  a  health  statistics  review), 
develop  a  protocol,  conduct  the 
investigation  and  prepare  a  final  report 
of  the  study.  This  protocol  and  report 
will  undergo  scientific  peer  review  as 
required  by  ATSDR. 
c.  Mesothelioma  Surveillance 
Determine  if  a  particular  site  which 
received  Libby  ore  is  contributing  to  the 


mesothelioma  burden  in  the  state. 
(Please  see  Attachment  1  of  this 
announcement  as  posted  on  the  CDC   ' 
Web  site  for  information  about 
vermiculite  ore  from  Libby,  Montana). 
Identify  cases  of  mesothelioma  in  the 
State  and  interview  the  cases  and  next- 
of-kin.  Provide  information  to  ATSDR  to 
combine  with  other  State  information. 
Prepare  a  final  report  of  the  project.  This 
report  will  undergo  scientific  peer 
review  as  required  by  ATSDR. 

d.  Provide  proof,  by  citing  a  State 
code  or  regulation  or  other  State 
pronouncement  under  authority  of  law, 
that  medical  information  obtained 
pursuant  to  the  agreement  will  be 
protected  from  disclosure  when  the 
consent  of  the  individual  to  release 
identifying  information  is  not  obtained. 

e.  If  a  demonstrated  excess  of  disease 
is  found,  develop  a  mechanism  for 
ongoing  interaction  with,  and  education 
of  the  affected  commimity. 

2.  ATSDR  Activities 

a.  Health  Statistics  Review 

(1)  Provide  a  standard  protocol  to  use 
to  analyze  existing  health  outcome  data 
of  select  asbestos-related  diseases. 

(2)  Provide  scientific  and 
epidemiologic  assistance. 

b.  Epidemiologic  Investigations 
Provide  consultation  and  assist  in 

monitoring  the  data;  participate  in  the    ' 
study  analysis  and  collaborate  in 
interpreting  the  study  findings. 

c.  Mesothelioma  Surveillance 

(1)  Provide  a  standard  protocol  and 
questionnaire  to  be  used  to  trace  and 
interview  cases  of  mesothelioma,  and 
analyze  the  risk  of  environmental 
exposure  to  asbestos  contaminated 
vermiculite  ore  from  Libby,  MT,  and 
link  it  to  the  cases  of  mesothelioma. 

(2)  Provide  scientific  and 
epidemiologic  assistance. 

d.  Conduct  technical  and  peer  review 

F.  Content 

Applications 

The  Program  Announcement  title  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  30  pages,  double  spaced,  printed 
on.one  side,  with  one  inch  margins,  and 
unreduced  12-point  font. 

The  narrative  should  consist  of,  at  a 
minimum,  a  Plan,  Objectives,  Methods, 
Evaluation  and  Budget. 
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G.  Submission  and  Deadline 

Application  Forms 

Submit  the  signed  original  and  two 
copies  of  PHS  5161-1  (OMB  0920- 
0428).  Forms  are  available  at  the 
following  Internet  address:  http:// 
www.cdc.gov/od/pgo/forminfo.htm .  If 
you  do  not  have  access  to  the  Internet, 
or  if  you  have  difficulty  accessing  the 
forms  on-line,  you  may  contact  the  CDC 
Procurement  and  Grants  Office 
Technical  Information  Management 
Section  (PGO-TIM)  at:  770-488-2700. 
Application  forms  can  be  mailed  to  you. 

Submission  Date,  Time,  and  Address 

The  application  must  be  received  by 
4  p.m.  Eastern  Time  July  21,  2003. 
Submit  the  application  to:  Technical 
Information  Management — PA#03079, 
CDC  Procurement  and  Grants  Office, 
2920  Brandywine  Road,  Atlanta,  GA 
30341-4146. 

Applications  may  not  be  submitted 
electronically. 

CDC  Acknowledgement  of  Application 
Receipt 

A  postcard  will  be  mailed  by  PGO- 
TIM,  notifying  you  that  CDC  has 
received  your  application. 

Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are 
received  before  4  p.m.  Eastern  Time  on 
the  deadline  date.  Any  applicant  who 
sends  their  application  by  the  United 
States  Postal  Service  or  commercial 
delivery  services  must  ensure  that  the 
carrier  will  be  able  to  guarantee  delivery 
of  the  application  by  the  closing  date 
and  time.  If  an  application  is  received 
after  closing  due  to  (1)  carrier  error, 
when  the  carrier  accepted  the  package 
with  a  guarantee  for  delivery  by  the 
closing  date  and  time,  or  (2)  significant 
weather  delays  or  natiual  disasters,  CDC 
will  upon  receipt  of  proper 
documentation,  consider  the  application 
as  having  been  received  by  the  deadline. 

Any  application  that  does  not  meet 
the  above  criteria  will  not  be  eligible  for 
competition,  and  will  be  discarded.  The 
applicant  will  be  notified  of  their  failure 
to  meet  the  submission  requirements. 

H.  Evaluation  Criteria 

Application 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
cooperative  agreement.  Measures  of 
effectiveness  must  relate  to  the 
performance  goals  stated  in  the  purpose 
section  of  this  announcement.  Measiues 
must  be  objective  and  quantitative  and 


must  measure  the  intended  outcome. 
These  measures  of  effectiveness  must  be 
submitted  with  the  application  and  will 
be  an  element  of  evaluation. 

An  independent  review  group 
appointed  by  ATSDR  will  evaluate  each 
application  against  the  following 
criteria: 

1.  Proposed  Program  (50  percent) 
The  criteria  will  include  the  extent  to 

which  the  application  addresses  (a)  the 
approach,  feasibility,  adequacy,  and 
rationale  of  the  proposed  project  design; 
(b)  the  technical  merit  of  the  proposed 
project,  including  the  degree  to  which 
the  project  can  be  expected  to  yield 
results  that  meet  the  program  objective, 
and  the  technical  merit  of  the  methods 
and  procedures  (including  quality 
assurance  and  quality  control 
procedures)  for  the  proposed  project;  (c) 
the  proposed  project  timeline,  including 
clearly  established  project  objectives 
towards  which  progress  can  and  will  be 
measured;  (d)  the  proposed  community 
involvement  strategy;  (e)  the  proposed  " 
method  to  disseminate  the  results  to 
State  and  local  public  health  officials, 
community  residents,  and  other 
concerned  individuals  and 
organizations;  and  (f)  the  degree  to 
which  the  applicant  has  met  the  CDC 
Policy  requirements  regarding  the 
inclusion  of  women,  ethnic,  and  racial 
groups  in  the  proposed  research.  This 
includes  the  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation. 

2.  Program  Personnel  (30  percent) 

-   The  criteria  will  include  tne  extent  to 
which  the  application  has  described  (a) 
the  qualifications,  experience,  and 
commitment  of  the  principal 
investigator  (or  project  director)  and  his/ 
her  ability  to  devote  adequate  time  and 
effort  to  provide  effective  leadership; 
and  (b)  the  competence  of  associates  to  " 
accomplish  the  proposed  activity,  their 
commitment,  and  the  time  they  will 
devote. 

3.  Applicant  Capability  and 
Coordination  Efforts  (20  percent) 

The  extent  to  which  the  application 
has  described  (a)  the  capability  of  the 
applicant's  administrative  structure  to 
foster  successful  scientific  and 
administrative  management  of  a  study 
and  (b)  the  capability  of  the  applicant  to 
demonstrate  an  appropriate  plan  for 
interaction  with  the  community. 

4.  Program  Budget — (not  scored) 
The  extent  to  which  the  budget  is 

reasonable,  clearly  justified,  and 
consistent  with  intended  use  of 
cooperative  agreement  funds. 

5.  Human  Subjects  (not  scored) 
Does  the  application  adequately. 

address  the  reqairements  of  Title  45 


CFR  part  46  for  the  protection  of  human 
subjects?  Not  scored;  however,  an 
application  can  be  disapproved  if  the 
research  risks  are  sufficiently  serious 
and  protection  against  risks  is  so 
inadequate  as  to  make  the  entire 
application  unacceptable. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of; 

1.  Interim  progress  report,  no  less 
than  90  days  before  the  end  of  the 
budget  period.  The  progress  report  will 
serve  as  your  non-competing 
continuation  application,  and  must 
contain  the  following  elements: 

a.  Ciurent  Budget  Period  Activities 
Objectives. 

b.  Current  Budget  Period  Financial 
Progress. 

c.  New  Budget  Period  Program 
Proposed  Activity  Objectives. 

d.  Detailed  Line-Item  Budget  and 
Justification. 

e.  Additional  Requested  Information. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Additional  Requirements 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachmenfll  of  the  program 
announcement,  as  posted  on  the  CDC 
web  site. 

AR-1     Human  Subjects  Requirement^ 
AR-2     Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-7    Executive  Order  12372  Review 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11     Healthy  People  2010 
AR-1 2     Lobbying  Restrictions 
AR-1 7    Peer  and  Technical  Reviews  of 

Final  Reports  of  Health  Studies — 

ATSDR 
AR-1 8    Cost  Recovery— ATSDR 
AR-1 9    Third  Party  Agreements — 

ATSDR 

J.  Where  to  Obtain  Additional 
Information 

This  and  other  CDC  announcements, 
the  necessary  applications,  and 
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associated  forms  can  be  found  on  the 
CDC  Web  site,  Internet  address: 
http://www.cdc.gov. 

Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements". 

For  general  questions  about  this  j^ 
announcement,  contact:  Technical 
Information  Management.  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Road.  Atlanta.  GA  30341- 
4146,  Telephone:  770-488-2700. 

For  business  management  and  budget 
assistance,  contact:  Edna  Green,  Grants 
Management  Specialist.  Procurement 
and  Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  2920 
Brandywine  Road,  Room  3000,  Atlanta. 
GA  30341-4146,  Telephone:  (770)  488- 
2743,  E-mail  Address:  ecg4@cdc.gov. 

For  program  technical  assistance, 
contact  Kevin  Horton,  Epidemiologist, 
Division  of  Health  Studies,  Agency  for 
Toxic  Substances  and  Disease  Registry, 
Executive  Park,  Building  4,  Suite  2300, 
MS  E-31,  Atlanta,  GA  30305, 
Telephone:  (404)  498-0571,  E-mail 
Address:  Dhorton@cdc.gov.  Or:  Maggie 
Warren,  Public  Health  Advisor,  Division 
of  Health  Studies,  Agency  for  Toxic 
Substances  and  Disease  Registry,  1600 
Clifton  Rd.,  NE.,  MS  E-31,  Atlanta,  GA 
30333,  Telephone  (404)  498-0546,  E- 
mail  Address:  mcs9@cdc.gov. 

Dated:  May  30.  2003. 
Edward  Schultz, 

Acting  Director.  Procurement  and  Grants 
Office.  Centers  for  Disease  Control  and 
Prevention. 

(FR  Doc.  0.3-14127  Filed B-4-03;  8:45  am] 
BILUNG  CODE  416^70-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  04002] 

Cooperative  Agreement  for  Assessing 
Folic  Acid  Knowledge  and  Behaviors; 
Notice  of  Availability  of  Funds 

Application  Deadline:  August  4,  2003. 

A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  301  and  317C  of  the  Public 
Health  Service  Act,  (2  U.S.C.  241  and 
247b-4  of  the  PHS  Act,  as  amended). 
The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.283. 

B.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2004 
funds  for  a  cooperative  agreement 


program  for  the  assessment  of 
knowledge  of  the  relationship  between 
folic  acid  consumption  and  the 
prevention  of  spina  bifida  and 
anencephaly  and  the  broad 
dissemination  of  findings  for 
educational  purposes.  This  program 
addresses  the  "Healthy  People  2010" 
focus  area  of  Maternal,  Infant,  and  Child 
Health. 

The  purpose  of  this  program  is  to 
provide  for  the  evaluation  of  the 
effectiveness  of  public  health  programs 
to  prevent  birth  defects  through  (1)  an 
assessment  of  the  current  state  of 
knowledge  among  reproductive-age 
women  and  their  health  care  providers 
relative  to  folic  acid  consumption  and 
the  prevention  of  spina  bifida  and 
anencephaly;  and,  (2)  the  broad 
dissemination  of  findings  to  audiences 
who  can  use  the  findings  for 
educational  purposes. 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  the  following 
performance  goal  for  the  National 
Center  on  Birth  Defects  and 
Developmental  Disabilities  (NCBDDD): 
Increase  the  consumption  of  folic  acid 
among  women  of  reproductive  age  to 
prevent  serious  birth  defects. 

C.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
applicants  that  are  well-established 
national,  non-profit  organizations  with 
experience  in:  (1)  Conducting  birth 
defects  prevention  research:  (2) 
conducting  science-based  educational 
outreach  activities;  and,  (3) 
communicating  research  findings 
effectively  to  national,  regional,  state, 
and  local  level  media  outlets  in 
coordination  with  partners. 

To  be  eligible,  applicants  must: 

1.  Demonstrate  that  the  organization's 
mission  is  explicitly  committed  to  the 
prevention  of  birth  defects.  This  may  be 
demonstrated  by  submission  of  the 
charter,  articles  of  incorporation,  or 
other  governing  documents. 

2.  Demonstrate  that  the  organization 
is  a  nonprofit  and  recognized  as  tax 
exempt  under  Section  501(C)(3)  of  the 
Internal  Revenue  Code.  This  may  be 
demonstrated  through  inclusion  of  your 
Internal  Revenue  Service  determination 
letter. 

3.  Demonstrate  the  organization  has 
the  capacity  and  experience  providing 
health  education  to  women  who  are  at 
risk  of  having  a  Neural  Tube  Defects 
(NTD)-affected  pregnancy.  This  may  be 
demonstrated  through  letters  of  support. 

4.  Demonstrate  that  the  organization 
has  a  national  membership  and  a 
national  network  of  local  organizations. 
This  may  be  done  through  a  letter  from 


the  organization's  leadership  which 
describes  the  national  network. 

This  information  should  be  placed 
directly  behind  the  face  page  (first  page) 
of  your  application.  Applications  that 
do  not  include  the  above  information 
will  be  determined  as  non  responsive 
and  will  be  returned  without  review. 

Note:  Title  2  of  the  United  States  Code 
Section  1611  states  that  an  organization 
described  in  section  501(C)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

D.  Funding 

Availability  of  Funds 

Approximately  $180,000  is  available    , 
in  FY  04  to  fund  approximately  one 
award.  It  is  expected  that  the  award  will 
begin  on  or  aboyt  December  1,  2003, 
and  will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  up  to 
five  years.  Funding  estimates  may 
change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Recipient  Financial  Participation 

Matching  funds  are  not  required  for 
this  program. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
listed  in  1.  Recipient  Activities,  and 
CDC  will  be  responsible  for  the 
activities  listed  in  2.  CDC  Activities.' 

1 .  Recipient  Activities 

a.  Conduct  studies  of  women  of 
reproductive  age  (18  to  45)  to  measure 
their  awareness,  knowledge,  and 
behaviors  related  to  folic  acid, 
pregnancy,  and  birth  defects' 
prevention. 

b.  Conduct  studies  to  measure  the 
aweireness,  knowledge,  and  practices  of 
health  care  professionals  and  others 
who  interact  with  women  of 
reproductive  age  in  health  care/health 
education  settings  related  to  their 
knowledge  of  folic  acid  and  birth 
defects  prevention. 

c.  Develop  sUrveys/studies  of  women 
of  reproductive  age. 

d.  Evaluate  the  results  of  surveys  to 
determine  if  changes  are  occurring. 

e.  Publish  the  results  of  each  survey 
and  comparison  analyses  of  the  surveys 
in  peer  reviewed  publications  such  as 
Teratology,  Morbidity  and  Mortality 
Weekly  Report  (MMWR),  etc. 

f.  Coordinate  and  collaborate  with 
partners,  including  the  National  Center 
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on  Birth  Defects  and  Developmental 
Disabilities  (NCBDDD),  to  ensure 
effective  dissemination  of  survey  results 
to  key  audiences. 

g.  Use  survey  findings  to  encourage 
the  development  of  new  and/or 
enhanced  birth  defects  prevention 
programs. 

2.  CDC  Activities 

a.  Provide  technical  and  scientific 
'  consultation  and  assistance  for  the 

implementation  aspects  of  this  project. 

b.  Provide  technical  and  scientific 
consultation  as  needed  in  evaluating  the 
indicators  of  changes  in  knowledge, 
attitude  and  behaviors  of  the  general 
public,  women  who  are  at  risk,  and 
health  care  professionals. 

c.  Provide  assistance  in  coordinating 
the  release  of  survey  findings  with  key 
partners  so  that  wide  dissemination 
occurs  among  key  audiences. 

d.  Provide  technical  and  scientific 
assistance  for  the  evaluation  and 
dissemination  of  the  findings. 

e.  Provide  technical  and  scientific 
assistance  for  the  development  of 
siuveys/studies  of  women  of 
reproductive  age. 

F.  Content 

Letter  of  Intent  (LOI) 

A  letter  of  intent  (LOI)  is  requested  for 
this  program.  The  LOI  should  identify 
the  program  announcement  number  and 
the  proposed  project  director.  The  LOI 
should  be  no  more  than  three  pages, 
doubled  spaced,  printed  on  one  side, 
with  one-inch  margins,  and  unreduced 
font.  It  should  describe  the  intent  of  the 
proposed  intervention,  the  target 
population,  and  describe  those  activities 
and  collaborations  already  in  place  to 
fully  meet  the  requirements  of  the 
announcement.  The  LOI  will  be  used  to 
determine  the  level  of  interest  in  the 
announcement,  and  assist  CDC  in  the 
planning  for  the  conduct  of  the 
application  review  process. 

Application 

The  Program  Announcement  title  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  youi  program 
plan.  The  program  plan  should  address 
activities  to  be  conducted  over  the 
entire  five  year  project  period.  The 
narrative  should  be  no  more  than  30 
pages,  double  spaced,  printed  on  one 
side,  with  one-inch  margins,  and 
unreduced  font.  The  narrative  should 


consist  of,  at  a  minimiun,  the  following 
elements: 

1.  Understanding  of  the  Project. 

2.  Technical  Approach. 

3.  Organizational  Capacity. 

4.  Budget. 

5.  Human  Subjects. 

G.  Submission  and  Deadline 

Letter  of  Intent  (LOI) 

On  or  before  July  7,  2003,  submit  the 
LOI  to  the  Public  Health  Analyst 
identified  in  the  "Where  to  Obtain 
Additional  Information"  section  of  this 
announcement. 

Application  Forms 

Submit  the  signed  original  and  two 
copies  of  PHS  Form  5161-1  (OMB 
Number  0920-0428).  Forms  can  be 
found  at  the  following  Internet  address: 
www.cdc.gov/od/pgo/forminfo.htm.  If 
you  do  not  have  access  to  the  Internet, 
or  if  you  have  difficulty  accessing  the 
forms  on-line,  you  may  contact  the  CDC 
Procurement  and  Grants  Office 
Technical  Information  Management 
Section  (PGO-TIM)  at  770-488-2700. 
Application  forms  can  be  mailed  to  you. 

Application  Submission  Date,  Time, 
and  Address 

The  application  must  be  received  by 
4  p.m.  Eastern  Time  August  4,  2003. 
Submit  the  application  to:  Technical 
Information  Management — PA  #04002, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Road,  Room  3000, 
Atianta,  GA  30341-4146. 

Forms  may  not  be  submitted 
electronically. 

CDC  Acknowledgment  of  Application 
Receipt 

A  postcard  will  be  mailed  by  PGO- 
TIM,  notifying  you  that  CDC  has 
received  your  application. 

Deadline 

Letters  of  Intent  and  applications  will 
be  considered  as  meeting  the  deadline  if 
they  are  received  before  4:00  p.m. 
Eastern  Time  on  the  deadline  date. 
Applicants  sending  applications  by  the 
United  States  Postal  Service  or 
commercial  delivery  services  must 
ensure  that  the  carrier  will  be  able  to 
guarantee  delivery  of  the  application  by 
the  closing  date  and  time.  If  an 
application  is  received  after  closing  due 
to  (1)  carrier  error,  when  the  carrier 
accepted  the  package  with  a  guarantee 
for  delivery  by  the  closing  date  and 
time,  or  (2)  significant  weather  delays  or 
natural  disasters,  CDC  will  upon  receipt 
of  proper  documentation,  consider  the 
application  as  having  been  received  by 
the  deadline. 


Applications  which  do  not  meet  the 
above  criteria  will  not  be  eligible  for 
competition  and  will  be  returned. 
Applic^ts  will  be  notified  of  their 
failure  to  meet  the  submission 
requirements. 

H.  Evaluation  Criteria 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  tasks  of  the  cooperative 
agreement.  Measures  of  effectiveness 
must  relate  to  the  performance  goal  as 
stated  in  section  "B.  Purpose"  of  this 
announcement.  Measures  must  be 
objective  and  quantitative  and  must 
measure  the  intended  outcome.  These 
measures  of  effectiveness  shall  be 
submitted  with  the  application  and 
shall  be  an  element  of  evaluation. 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC.  It'is  suggested  that 
applications  be  organized  to  be 
compatible  with  the  evaluation  scoring 
criteria,  as  that  is  the  process  by  which 
the  review  committee  will  assess  the 
quality  of  the  applications. 

1.  Organizational  Capacity — (50  Points) 

The  extent  to  which  the  applicant  has 
described: 

a.  The  qualifications  and  commitment 
of  the  organization  to  birth  defects 
prevention. 

b.  The  qualifications  and  commitment 
of  the  professional  staff 

c.  The  allocation  of  time  and  effort  of 
key  project  staff  to  agreed  upon  project 
activities. 

d.  Previous  experience  (of  both  the 
organization  and  the  proposed  staff) 
conducting  survey  research  and 
disseminating  research  findings  to 
multiple  audiences  to  develop  and/or 
improve  educational  efforts. 

2.  Understanding  of  the  Project — (30 
Points) 

The  applicant's  understanding  of  the 
requirements,  intent,  and  objectives  for 
a  successful  project  including: 

a.  The  extent  to  which  the  applicant 
outlines  a  methodologically  sound 
approach  to  conducting  survey  research 
activities. 

b.  The  extent  to  which  the  applicant 
describes  a  plan  for  widely 
disseminating  research  findings  to  the 
public  that  is  coordinated  with 
NCBDDD  and  other  key  partners. 

c.  The  extent  to  which  the  applicant 
describes  a  plan  for  using  survey 
research  findings  to  improve  birth 
defects  prevention  educational  efforts. 

d.  The  extent  to  which  the  applicant 
describes  processes  that  facilitate 
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cooperation  among  partners  and  other 
funded  agencies  to  standardize  research 
and  communication  activities. 

3.  Technical  Approach — (20  Points) 

a.  The  extent  to  which  the  applicant 
describes  its  plan  for  carrying  out  the 
overall  project,  including  study 
management,  data  collection,  data 
analysis,  and  dissemination  activities. 

b.  The  extent  to  which  the  applicant 
describes  ways  they  will  monitor/ 
evaluate  implementation  of  their  overall 
project  plan  (including  research  and 
dissemination  activities). 

c.  The  extent  to  which  the  applicant 
addresses  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes: 

1.  The  proposed  plan  for  the  inclusion 
of  both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation. 

2.  The  proposed  justification  when 
representation  is  limited  or  absent. 

3.  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences,  when  warranted. 

.  4.  A  statement  as  to  whether  the  plans 
for  recruitment  and  outreach  for  study 
pailicipants  include  the  process  of 
establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  beneHts. 

4.  Budget  (Not  Scored) 

The  budget  will  be  evaluated  for  the 
extent  to  which  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  the  grant  funds. 

5.  Human  Subjects 

Does  the  applicant  adequately  address 
the  requirements  of  Title  45  CFR  part  46 
for  the  protection  of  human  subjects. 
Not  scored;  however,  an  application  can 
be  disapproved  if  the  research  risks  are 
sufficiently  serious  and  protection 
against  risks  is  so  inadequate  as  to  make 
the  entire  application  unacceptable. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Interim  progress  report,  no  less 
than  90  days  before  the  end  of  the 
budget  period.  The  progress  report  will 
serve  as  your  noncompeting 
continuation  application  and  must 
include  the  following  elements: 

a.  Current  Budget  Period  Activities 
Objectives. 

b.  Current  Budget  Period  Financial 
Progress. 

c.  New  Budget  Period  Program 
Proposed  Activity  Objectives. 


d.  Detailed  Line-Item  Budget  and 
Justification. 

e.  Additional  Requested  Information. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  of  the 
announcement  as  posted  on  the  CDC 
Internet  address. 

AR-1     Human  Subjects  Requirements 
AR-2     Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-9    Paperwork  Reduction  Act 

Requirement 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11     Healthy  People  2010 
AR-1 2     Lobbying  Restrictions 

Executive  Order  12372  does  not  apply 
to  this  program. 

J.  Where  To  Obtain  Additional 
Information  , 

This  and  other  CDC  announcements, 
the  necessary  applications,  and 
associated  forms  can  be  found  on  the 
CDC  home  page  Internet  address — http:/ 
/www.cdc.gov.  Click  on  "Funding"  then 
"Grants  and  Cooperative  Agreements." 

For  general  questions  about  this 
announcement,  contact:  Technical 
Information  Management,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Rd,  Room  3000,  Atlanta, 
GA  30341-4146,  Telephone:  770-^88- 
2700. 

For  business  management  assistance, 
contact:  Sheryl  L.  Heard.  Grants 
Management  Specialist,  Procurement 
and  Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  2920 
Brandywine  Road,  Room  3000,  Atlanta, 
GA  30341-4146,  Telephone  number: 
(770)  488-2723,  E-mail  address: 
slh3@cdc.gov. 

For  program  technical  assistance, 
contact:  Stephanie  Henry,  Public  Health 
Analyst,  Division  of  Birth  Defects  and 
Developmental  Disabilities,  National 
Center  on  Birth  Defects  and 
Developmental  Disabilities,  Centers  for 
Disease  Control  and  Prevention,  4770 
Buford  Highway,  NE.,  Mailstop  F-45, 
Atlanta,  GA  30341-3724,  Telephone: 
(770)  488-7167,  E-mail  address: 
sxhl@cdc.gov. 


Dated:  May  30.  2003. 
Edward  Schultz, 

Acting  Director,  Procurement  and  Grants 
Office.  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  03-14f24  Filed  6-4-03;  8:45  am) 
BILUNG  CODE  4163-18-P 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03065]    , 

Building  Capacity  for  Population- 
Based  Surveillance  of  Autism 
Spectrum  Disorders  and  Other 
Developmental  Disabilities;  Notice  of 
Availability  of  Funds-Amendment 

A  notice  announcing  the  availability 
of  Fiscal  Year  2003  funds  to  fund 
cooperative  agreements  to  population- 
based  surveillance  of  autism  spectrum 
disorders  and  other  developmental 
disabilities  was  published  in  the 
Federal  Register  on  May  19,  2003, 
Volume  68,  Number  96,  pages  27073- 
27078.  The  notice  is  amended  as 
follows:  On  page  27074,  under  Section 
D.,  Funding,  Availability  of  Funds,  line 
9,  change  "three  years"  to  "two  years". 

Dated:  May  30.  2003. 

Edward  Schultz, 

Acting  Director.  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention. 

IFR  Doc.  0.3-14125  Filed  6-4-03;  8:45  am] 

BILUNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevdhtion 

[Program  Announcement  03097] 

Minority  Human  Immunodeficiency 
Virus/Acquired  Immunodeficiency 
Syndrome  (HIV/AIDS)  Research 
Initiative  To  Build  Capacity  in  Black 
and  Hispanic  Communities  and  Among 
Researchers  Who  Conduct  HIV/AIDS 
Epidemiologic  and  Prevention 
Research  in  These  Communities; 
Notice  of  Availability  of  Funds 

Application  Deadline:  August  4,  2003. 

A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under    , 
section  301  (a)  and  31 7(k)(2)  of  the 
Public  Health  Service  Act,  (42  U.S.C. 
241(a)  and  274b(k)(2)).  as  amended.  The 
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Catalog  of  Federal  Domestic  Assistance 
number  is  93.943. 

B.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2003 
funds  for  a  cooperative  agreement 
program  called  the  Minority  HIV/ AIDS 
Research  Initiative  (MARI)  that  is 
funded  by  the  Minority  AIDS  Initiative 
(MAI).  The  MARI  program  has  been 
established  to  build  capacity  for  HIV 
epidemiologic  and  prevention  research 
in  Black  and  Hispanic  communities  and 
to  promote  the  independent  research 
careers  of  HIV/AIDS  investigators 
working  in  these  communities.  In 
addition,  MARI  aims  to  engage  in 
capacity  building  among  researchers  at 
Historically  Black  Colleges  and 
Universities,  Hispanic  Serving 
Institutions  and  Hispanic  Serving 
Health  Professions  Schools  as  stipulated 
in  Federally  promulgated  Executive 
Orders  13256  and  13230,  respectively. 
You  may  reference.these  Executive 
Orders  at  the  following  Web  Sites: 
http://www.whitehouse.gov/news/ 
releases/ 2001/ 10/ 2001 101 2-10. html  and 
http://www.whitehouse.gov/news/ 
releases/2002/02/200202 12-3. html 

This  initiative  addresses  the  "Healthy 
People  2010"  focus  area  of  HIV  as  well 
as  the  CDC's  HIV  prevention  strategic 
plan  through  2005.  The  overarching 
national  goal  stated  in  the  CDC's  HIV 
prevention  strategic  plan  is  to  reduce 
the  number  of  new  HIV  infections  in  the 
U.S.  by  50  percent  by  2005  by  focusing 
on  eliminating  racial  and  ethnic 
disparities  in  new  HIV  infections.  The 
CDC  2001  year-end  HIV/ AIDS 
surveillance  report,  which  outlines  the 
racial  disparities  in  HIV/ AIDS,  reveals 
that  Blacks  and  Hispanics  together 
represented  57  percent  of  reported  AIDS 
cases  and  62  percent  of  reported  HIV 
cases  in  2001.  Furthermore,  of  the  new 
HIV  cases  in  2001,  58  percent  of  Black 
and  Hispanic  men  and  approximately 
40  percent  of  Black  and  Hispanic 
women  had  unknown  or  unreported  risk 
upon  presentation  for  HIV  testing.  These 
statistics  highlight  the  urgent  need  for 
HIV  epidemiologic  and  prevention 
research  in  Black  and  Hispanic 
populations  that  are  at-risk  for  HIV 
infection. 

The  goals  of  the  MARI  program  are  to: 

(1)  To  build  HIV  prevention  research 
capacity  in  Black  and  Hispanic 
communities  in  which  insufficient 
research  has  been  conducted  by 
partnering  with  and  developing  new 
investigators  firom  these  communities  to 
address  pertinent  research  questions. 

(2)  To  engage  in  career  development 
and  provide  research  opportunities  for 


new  investigators  from  Black  and  ,    * 
Hispanic  communities  through 
collaboration  with  the  Division  of  HIV/ 
AIDS  Prevention  at  CDC.  This  will  be 
achieved  by  encouraging  these  scientists 
to  develop  independent  research  skills 
needed  to  gain  experience  in  HTV 
epidemiologic  and  prevention  research, 
to  present  the  results  of  their  research  at 
national  conferences  and  to  publish 
their  results  in  peer-reviewed  journals. 

(3)  Develop  and  conduct  HIV 
epidemiologic  prevention  research,  in 
the  form  of  limited  case-control,  cross- 
sectional  or  qualitative  projects  that 
have  public  health  relevance  to  Black 
and  Hispanic  communities. 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  the  following 
performance  goals  for  the  National 
Center  for  HIV,  STD  and  TB  Prevention  ^ 
(NCHSTP): 

(1)  Decrease  the  number  of  persons  at 
high  risk  for  acquiring  or  transmitting 
HIV  infection; 

(2)  Increase  the  proportion  of  HIV- 
infected  people  who  know  they  are 
infected; 

(3)  Increase  the  proportion  of  HIV- 
infected  people  who  are  linked  to 
appropriate  prevention,  care,  and 
treatment  services;  and 

(4)  Strengthen  the  capacity  to  develop 
and  implement  effective  HIV  prevention 
interventions. 

Given  the  goals  of  MARI  and  the 
CDC's  HIV  strategic  plan,  this  program 
announcement  calls  for  epidemiologic 
and  prevention  research  that  will 
advance  scientific  knowledge  about  HIV 
transmission,  testing  and  treatment 
patterns,  as  well  as  social  and 
environmental  factors  that  influence 
risk  behaviors  in  Black  and  Hispanic 
conmiunities.  This  announcement 
specifically  invites  applications 
addressing  a  variety  of  scientific 
research  topics  outlined  below  in 
sections  "I"  and  "11". 

Section! 

Participation  of  Minorities  in 
Government-Sponsored  Research 

The  participation  of  communities  of 
color  in  HIV  vaccine  research  is  critical 
to  ensuring  that  HIV  vaccine  candidates 
are  effective  across  diverse  racial  and 
ethnic  groups  and  that  all  groups  have 
equal  access  to  eventual  vaccines. 
Community-based  studies  are  needed  to 
understand  facilitators  and  barriers 
related  to  participation  in  government- 
sponsored  research,  which  may  include 
examination  of  the  following:  (1) 
Perceptions  of  AIDS  in  relationship  to 
other  community  health  issues,  (2) 
community  and  individual  attitudes  of 
research  related  to  HIV/ AIDS, 


particularly  vaccine  trials,  (3)  the 
relationship  between  socioeconomic 
status,  stigma,  and  disenfranchisement 
to  research  involvement,  (4)  strategies 
for  enhancing  community  partnerships 
in  the  support  and  conduct  of  research, 
and  (5)  the  historical  context  of 
■government -sponsored  research  in 
minority  communities  such  as  the 
Tuskegee  Syphilis  Study. 

Voluntary  HIV  Testing  and  Counseling 
of  Young  Men  Who  Have  Sex  with  Men 
(MSM) 

Recent  data  indicate  that  up  to  90 
percent  of  young  MSM  of  color  who  are 
infected  with  HIV  are  unaware  of  their 
seropositive  status.  Other  studies        , 
indicate  that  HrV+  men  who  become 
aware  of  their  status  substantially 
reduce  their  sexual  risk  behaviors. 
Studies  are  needed  to  increase  HIV 
testing  among  young  MSM  of  color  who 
are  at  risk  for  transmitting  or  contracting 
HIV  and  to  determine  motivating  factors 
in  the  desire  to  seek  HIV  testing.  Of 
particular  interest  are  studies  that  test 
different  types  of  persuasive 
communications  to  promote  HIV  testing 
in  this  population. 

Prevalence  of  Intravenous  Drug  Use 
(IDU)  Related  HIV  in  the  Southeast    ' 

The  epidemiology  of  the  HIV  among 
intravenous'drug  users  has  been  well 
defined  in  the  United  States,  with  the 
exception  of  the  Southeast  region. 
Epidemiologic  and  surveillance  studies 
are  needed  to  assess  the  prevalence, 
incidence  and  risk  factors  for  HIV 
infection  among  Southeastern  U.S. 
intravenous  drug  users.  In  addition,  data 
are  needed  to  quantify  the 
seroprevalence  of  Hepatitis  B  and  C  and 
attendant  risks  for  acquisition  of  these 
diseases  in  southern  populations. 

Missed  Opportunities  for  Prevention  of 
Perinatal  Transmission 

Perinatal  transmission  in  the  U.S.  has 
been  drastically  reduced  since  1993. 
However,  greater  than  75  percent  of 
babies  with  HFV  continue  to  be  bom  to 
Black  and  Hispanic  mothers. 
Elimination  of  perinatal  transmission 
can  only  be  achieved  by  reducing 
missed  opportunities  that  occur  among 
these  women  and  by  addressing  issues 
associated  with  failures  of  prevention 
efforts.  Reasons  for  these  missed 
opportunities  and  prevention  failures 
vary  and  warrant  investigation.  Studies 
are  needed  to  understand  why 
prevention  failures  occur  among  Black 
and  Hispanic  women  and  infants  who 
access  the  required  services  and  to 
address  the  reasons  that  these  mothers 
and  infants  may  not  access  prevention 
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services  required  to  reduce  perinatal 
transmission. 

« 

Section  II 

Behavioral,  Psychosocial,  and  Cultural 
Determinants  of  HIV  Risk  Behavior 

The  majority  of  HIV  prevention 
research  in  the  U.S.  has  been  conducted 
in  gay.  white  male  populations. 
Consequently,  many  of  the  current 
prevention  interventions  have  been 
informed  and  developed  based  on  data 
horn  this  population.  Qualitative  and 
quantitative  studies  of  Black  and 
Hispanic  populations  are  needed  to 
understand  the  unique  psychological, 
social,  and  cultural  factors  that 
influence  HIV-related  knowledge, 
attitudes,  perceptions  and  behaviors  in 
these  minority  populations.  Studies  are 
needed  to  understand  a  wide-range  of 
issues  including  but  not  limited  to 
perceptions  of  risk,  injection  drugnise, 
sexual  risk-taking,  response  to  HIV 
prevention  messages,  decisions  to  seek 
HIV  testing  and  counseling,  and 
decisions  to  seek  HIV  care  and  related 
treatment.  Specific  areas  of  interest 
include: 

(1)  Effect  of  social,  community 
(including  religious  influences],  and 
family  dynamics  on  attitudes, 
knowledge,  risk  perceptions,  and 
willingness  to  seek  HIV  testing. 

(2)  The  role  of  gender  and  sexual 
identity  and  their  relationship  to  HIV 
attitudes  and  risk  behaviors. 

(3)  How  social,  economic,  and 
cultural  environments  influence 
attitudes  about  HIV,  response  to 
prevention  messages,  and  behavior 
change. 

(4)  The  role  of  social  and  sexual 
networks  in  HIV  transmission. 

(5)  Pilot  studies  to  assess  explanations 
for  disparities  in  HIV  rates  in  minority 
populations. 

(6)  Identification  of  factors  associated 
with  sexual-  and  drug-risk  behavior  in 
persons  of  color  who  h&ve  tested 
positive  for  HIV. 

Treatment  Adherence 

Studies  are  needed  to  understand 
many  aspects  of  treatment  adherence  in 
Black  and  Hispanic  HIV-infected 
patients  such  as  (but  not  limited  to],  its 
relationship  to  mental  illness,  patient/ 
provider  concordance  and/or 
relationships,  pill  burden  and  structural 
barriers  impacting  adherence. 

Biological  Disparities 

Ethnicity  may  play  a  role  in  the 
biological  and  immunological  responses 
to  HIV,  as  well  as  the  responses  to 
treatment  and  therapy  for  opportunistic 
infections.  Studies  are  needed  to 


determine  the  role  of  immunology, 
virology  and  the  host  response(s)  in  any 
of  these  areas. 

C.  Eligible  Applicants 

•  Applications  may  be  submitted  by: 

•  Public  nonproflt  organizations 

•  Private  nonprofit  organizations 

•  For  profit  organizations 

•  Small,  minority,  women-owned 
businesses 

•  Universities 

•  Colleges  i 

•  Technical  schools 

•  Research  institutions 

•  Hospitals 

•  Community-based  organizations 

•  Faith-based  organizations 

•  Federally  recognized  Indian  tribal 
governments 

•  Indian  tribes 

•  Indian  tribal  organizations 

•  State  and  local  governments  or  their 
bona  fide  agents  (this  includes  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Marianna  Islands, 
American  Samoa.  Guam,  the  Federated 
States  of  Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau] 

•  Political  subdivisions  of  States  (in 
consultation  with  States] 

The  primary  investigator  from  the 
applying  entity  must  also  meet  and  be 
able  to  demonstrate  the  following 
additional  requirements: 

( 1 )  Possession  of  a  research  or  a 
health-professional  masters  or 
doctorate-level  degree  horn  aja 
accredited  school/program; 

(2]  Have  never  been  a  primary 
investigator  on  a  National  Institute  of 
Health  (NIH]  R-01  award  for  $250,000 
or  greater; 

(3)  Be  knowledgeable  about  HIV/ AIDS 
epidemiology  and  prevention,  as  well  as 
have  basic  but  minimal  research 
experience  in  or  related  to  the  field  of 
HIV/AIDS: 

(4]  Have  a  documented  history  of 
working  in  Black  and  Hispanic 
communities; 

(5)  Have  documented  linkages  to 
Black  and  Hispanic  communities  that 
are  impacted  by  HIV; 

(6)  Have  the  ability  to  establish 
effective  and  well-defined  working 
relationships  with  community  advisory 
boards,  community-based  organizations 
or  similar  entities  which  will  ensure 
appropriateness  of  proposed  research 
and  implementation  of  the  proposed 
activities.  The  investigator  must 
demonstrate  efforts  to  develop  this 
relationship  by  submitting  letters  of 
support  or  equivalent  statement(s);  and 

(7)  Demonstrate  willingness  to  partner 
with  HIV  epidemiologic  and  prevention 


researchers  at  CDC  to  ensure  timely 
development  of  protocols  and  study 
instruments,  submission  of  protocols  to 
required  human  subjects  review  boards, 
conduct  of  investigations  and  to 
analyze,  present  and  publish  study 
results. 

Documentation  of  the  above 
requirements  must  be  included  in  the 
application.  This  includes,  but  is  not 
limited  to  letters  indicating  involvement 
in  HIV/ ADDS  research  or  HIV/AIDS- 
related  publications,  curriculum  vitas 
and/or  letters  of  support. 

Applications  are  encouraged  from 
organizations  that  serve  predominantly 
racial  and  ethnic  minority  populations 
that  are  disproportionately  impacted  by 
HIV/ AIDS  or  those  who  are 
representative  of  the  minority 
communities  targeted  in  this  program 
announcement. 

D.  Funding 

Availability  of  Funds 

Approximately  $1.4  million  is 
available  in  FY  2003,  to  fund 
approximately  six  to  ten  awards.  Up  to 
five  awards  may  be  granted  for  each 
section  "I"  and  "H".  It  is  expected  that 
the  average  award  will  be  $200,000,   . 
ranging  from  $75,000  to  $300,000.  The 
awards  will  begin  on  or  about 
September  15,  2003  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  one  to  three  years. 
Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Funding  Priority 

Priority  will  be  given  to: 

(1)  Projects  that  demonstrate  strong 
community  partnerships  and  access  to 
predominantly  Black  and  Hispanic 
communities  that  are  disproportionately 
affected  by  the  HIV/AIDS  epidemic. 

(2]  Projects  that  are  cross-sectional  or 
pilot  in  nature  and  that  will  require  one 
to  three  years  of  funding  to  ensure  the 
availability  of  funding  for  a  greater 
number  of  applicants. 

Funding  Preferences 

Preference  will  be  given  to  applicants 
that: 

(1]  Have  the  ability  to  implement 
culturally  and  linguistically  competent 
methodology  within  the  study  design; 

(2]  Have  a  history  of  service  to  Black    • 
and  Hispanic  communities; 

(3)  Are  indigenous  to  the  targeted 
population;  and 

(4)  Have  linkages  to  the  targeted 
population. 
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Funding  decisions  will  attempt  to 
achieve  regional  diversity.  Preference 
will  be  given  to  proposals  addressing 
HIV  prevention  needs  in  Black  and 
Hispanic  communities  with  the  highest 
rates  of  HIV.  In  addition,  preference  will 
be  given  to  proposals  targeting  areas 
with  increasing  rates  of  HIV  such  as  the 
Southeast. 

Recipient  Financial  Participation 

Matching  funds  are  not  required  for 
this  program. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities  in 
1.  Recipient  Activities  and  CDC  will  be 
responsible  for  the  activities  listed  in  2. 
CDC  Activities: 

1.  Recipient  Activities 

a.  Collaborate  with  CDC  researchers 
and  community-based  organizations  or 
similar  community  liaisons  for  duration 
of  project  period  on  several  activities 
such  as  development  of  data  collection 
instruments,  specimen  collection 
protocols,  emd  data  management 
procedures. 

b.  Identify,  recruit,  obtain  informed 
consent  form,  and  enroll  an  adequate 
number  of  study  participants  as 
determined  by  the  study  protocols  and 
the  program  requirements. 

c.  Follow  study  participants  as 
determined  by  the  study  protocols. 

d.  Establish  procedures  to  maintain 
the  rights  and  confidentiality  of  all 
study  participants. 

e.  Perform  laboratory  tests  (when 
appropriate)  and  data  analysis  as 
determined  in  the  study  protocols 

f.  Present  and  publish  research 
findings 

g.  Participate  in  conference  calls  with 
CDC  project  officer(s]  and  research  team 

h.  Attend  initial  and  annual  meetings 
with  other  MARI-funded  grantees  to 
promote  research  dissemination  and 
networking  among  investigators. 

2.  CDC  Activities 

a.  Provide  technical  assistance  in  the 
design  and  conduct  of  the  research. 

b.  Facilitate  and  assist  in  the 
development  of  a  research  protocol  for 
Institutional  Review  Board  (IRB)  review 
by  all  cooperating  institutions 
participating  in  the  research  project. 
The  CDC  IRB  will  review  and  approve 
the  protocol  initially  and  on  at  least  an 
annual  basis  until  the  research  project  is 
completed. 

c.  Assist  in  designing  a  data 
management  system. 

d.  Assist  in  performance  of  selected 
laboratory  tests. 


e.  Assist  in  the  smalysis  of  research 
data  information  and  the  presentation 
and  publication  of  research  findings. 

f.  Conduct  site  visits  to  ensure  that 
venues  are  properly  selected, 
collaborations  outlined  in  proposals  are 
true  and  that  the  community  is  involved 
in  the  research  activities,  and  that 
investigators  are  complying  with  the 
research  protocol. 

g.  Conduct  initial  and  annual 
meetings  of  MARI-funded  investigators 
to  facilitate  the  exchange  of  research 

^progress  among  recipients  and  to  offer 
additional  technical  expertise  for  the 
conduct  of  research. 

F.  Content 

Letter  of  Intent  (LOI) 

A  LOI  is  required  for  this  program. 
The  Program  Announcement  title  and 
niunber  must  appear  in  the  LOI.  The 
narrative  should  be  no  moi^  than  one 
page,  single-spaced  or  two  pages 
double-spaced.  Your  letter  of  intent  will 
be  used  to  assess  the  number  of 
applications  to  anticipate,  plan  the 
review  process  more  effectively  and 
efficiently,  and  determine  the  level  of 
interest  in  the  MARI  goals  and 
objectives. 

Your  letter  of  intent  should  include 
the  following  information:  Name, 
address  and  affiliation  of  the  primary 
investigator,  a  brief  description  of  the 
scope  and  intent  of  the  proposed 
research,  any  plans/provisions  to 
collaborate  with  community  agencies. 

Applications 

The  Program  Announcement  title  and 
number  must  appe^  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan. 

The  narrative  should  be  no  more  than 
25  pages,  double-spaced,  printed  on  one 
side,  with  one-inch  margins,  and  12- 
point  font. 

The  narrative  at  a  minimum  should 
include  a  plan,  objectives,  methods, 
evaluation,  budget  and  timeline. 

The  program  plan  should  address 
activities  to  be  conducted  over  the 
entire  one  to  three-year  project  period. 
The  budget  must  cover  the  first  one-year 
i)udget  period. 

G.  Submission  and  Deadline 

Letter  of  Intent  (LOI)  Submission 

On  or  before  June  15,  2003,  submit  the 
LOI  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 


Obtain  Additional  Information"  section 
of  this  announcement. 

Application  Forms 

Submit  the  signed  original  and  two 
copies  of  PHS  398  (OMB  Number  0925- 
0001).  Adhere  to  the  instructions  on  the 
Errata  Instruction  Sheet  (posted  on  the 
CDC  Weh  site]  for  PHS  398.  Forms  are 
available  at  the  following  Internet 
address:  http://www.cdc.gov/od/pgo/ 
forminfo.htm. 

If  you  do  not  have  access  to  the 
Internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  you  may 
contact  the  CDC  Procurement  and 
Grants  Office  Technical  Information 
Management  Section  at:  770-488-2700. 
Application  forms  can  be  mailed  to  you. 

Submission  Date,  Time  and  Address 

The  application  must  be  received  by 
4  p.m.  Eastern  Time  August  4,  2003. 
Submit  the  application  to:  Technical 
Information  Management — PA#  03097. 
CDC  Procurement  and  Grants  Office. 
2920  Brandywine  Rd,  Room  3000. 
Atlanta,  GA  30341-4146. 

Applications  may  not  be  submitted 
electronically. 

CDC  Acknowledgement  of  Application 
Receipt 

A  postcard  will  be  mailed  by  PGO- 
TIM.  notifyiftg  you  that  CDC  has 
received  your  application. 

Deadline 

Letters  of  intent  and  applicatioiis~ 
shall  be  considered  as  meeting  the 
deadline  if  they  are  received  before  4 
p.m.  Eastern  Time  on  the  deadline  date. 
Any  applicant  who  sends  their 
application  by  the  United  States  Postal 
Service  or  commercial  delivery  services 
must  ensure  that  the  carrier  will  be  able 
to  guarantee  delivery  of  the  application 
by  the  closing  date  and  time.  If  an 
application  is  received  after  closing  due 
to  (1)  carrier  error,  when  the  carrier 
accepted  the  package  with  a  guarantee 
for  delivery  by  the  closing  date  and 
time,  or  (2)  significant  weather  delays  or 
natural  disasters,  CDC  will  upon  receipt 
of  proper  documentation,  consider  the- 
application  as  having  been  received  by 
the  deadline. 

Any  application  that  does  not  meet 
the  above  criteria  will  not  be  eligible  for 
competition  and  will  be  discarded. 
Applicants  will  be  notified  of  their 
failure  to  meet  the  submission 
requirements. 

H.  Evaluation  Criteria 

Application 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
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various  identified  objectives  of  MARI  or 
cooperative  agreement.  Measures  of 
effectiveness  must  relate  to  the 
performance  goals  as  stated  in  section 
"B.  Purpose"  of  this  announcement. 
Measures  must  be  objective  and 
quantitative  and  must  measure  the 
intended  outcome.  These  measures  of 
effectiveness  shall  be  submitted  with 
the  application  and  shall  be  an  element 
of  evaluation. 

An  independent  review  group 
appointed  by  CDC  will  evaluate  each 
application  against  the  following 
criteria: 

(1)  Description  and  Justification  of 
Research  Plan,  Objectives  and 
Methodology  (35  points) 

a.  Applicability  and  relevance  of 
study  objectives  to  Black  and  Hispanic 
communities. 

b.  Integration  of  culturally  competent 
and  relevant  study  methodology  for 
Black  and  Hispanic  communities. 

c.  Study  questions  address  gaps  in  the 
HIV/ AIDS  research  literature  or  build  on 
the  findings  of  previously  conducted 
research  in  Black  and  Hispanic 
populations. 

d.  Applicant's  understanding  of 
research  objectives  as  evidenced  by  the 
quality  of  the  proposed  research  plan 
and  specific  study  design  and  methods. 

e.  Feasibility  of  plan  to  sample, 
recruit  and  enroll  study  participants  in 
a  culturally  appropriate  manner  and 
design  study  instruments  that  are 
culturally  appropriate  to  Black  and 
Hispanic  populations. 

f.  Plan  to  ensure  confidentiality  of 
participants. 

(2)  Familiarity  with  and  access  to 
Black  and  Hispanic  communities  most 
adversely  and  disproportionately 
affected  by  the  HIV/AIDS  epidemic  (30 
points) 

a.  Experience  conducting  research 
and  working  in  Black  and  Hispanic 
communities. 

b.  Ability  of  the  investigator  to 
identify  with  Black  and/or  Hispanic 
populations  at-risk  for  HIV. 

c.  Extent  of  applicant's  knowledge  of 
issues  faced  by  Black  and/or  Hispanic 
communities  affected  by  HIV. 

d.  Demonstrable  ability  to  recruit 
study  population  and  obtain  valid  data 
through  the  use  of  culturally 
appropriate  methods  and  instruments. 

(3)  Demonstration  of  community 
collaboration  during  study  design, 
recruitment  and  project 
implementation.  (20  points) 

a.  Evidence  of  plan  for  establishing  a 
partnership  with  at  least  one 
community  organization  to  consult  on 
all  aspects  of  conducting  the  study  and 
to  link  participants  with  prevention  and 
medical  services  as  needed. 


b.  Evidence  that  plans  for  recruitment 
and  outreach  for  study  participants  will 
include  establishing  partnerships  with 
communities. 

c.  Feasibility  of  plans  to  involve  the 
study  population,  their  advocates,  or 
service  providers  in  the  development  of 
research  activities  and  to  inform  them  of 
research  results. 

(4)  Demonstration  of  Capability  to 
Conduct  Research  (15  points) 

a.  Applicant's  ability  to  carry  out  the 
proposed  research  as  demonstrated  by 
the  experience  of  the  principal 
investigator  and  the  proposed  research 
team  and  organizational  setting. 

b.  Demonstration  of  epidemiologic, 
behavioral,  clinical,  laboratory, 
administrative,  and  management 
expertise  needed  to  conduct  the 
proposed  research. 

c.  Demonstration  that  principal 
investigator  and  staff  have  experience 
working  with  the  targeted  population  of 
study  participants. 

Budget  (reviewed,  but  not  scored) 

Extent  to  which  budget  is  reasonable, 
itemized,  clearly  justified  and  within 
funding  limits  of  this  program 
announcement. 

Human  subjects:  (not  scored) 

Does  the  application  adequately 
address  the  requirements  of  Title  45 
CFR  Part  46  for  the  protection  of  human 
subjects? 

Does  the  application  adequately 
address  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes: 

1.  The  proposed  plan  for  the  inclusion 
of  both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation. 

2.  The  proposed  justification  when 
representation  is  limited  or  absent. 

3.  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

4.  A  statement  as  to  whether  the  plans 
for  recruitment  and  outreach  for  study 
participants  include  the  process  of 
establishing  partnerships  with 
Community(ies)  and  recognition  of 
mutual  benefits. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Interim  progress  report,  no  less 
than  90  days  before  the  end  of  the 
budget  period.  The  progress  report  will 
serve  as  your  non-competing 
continuation  application,  and  must 
contain  the  following  elements: 


a.  Current  Budget  Period  Activities 
Objectives. 

b.  Current  Budget  Period  Financial " 
Progress. 

c.  New  Budget  Period  Program 
Proposed  Activity  Objectives. 

d.  Dietailed  Line-Item  Budget  and 
Justification. 

e.  Additional  Requested  Information. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Additional  Requirements 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  of  the  program 
announcement  as  posted  on  the  CDC 
Web  site.  * 

AR-1     Human  Subjects  Requirements 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-4    HIV/ AIDS  Confidentiality 

Provisions 
AR-5     HFV  Program  Review  Panel 

Requirements 
AR-€     Patient  Care 
AR-7     Executive  Order  12372  Review 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke- Free  Workplace 

Requirements 
AR-11     Healthy  People  2010 
AR-1 2    Lobbying  Restrictions  • 
AR-2  2    Research  Integrity 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements, 
the  necessary  applications,  and 
associated  forms  can  be  found  on  the 
CDC  Web  site,  Internet  address:  http:// 
www.cdc.gov. 

Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements". 

For  general  questions  about  this 
announcement,  contact:  Technical 
Information  Management,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Road,  Atlanta,  GA  30341- 
4146,  Telephone:  770-488-2700. 

For  business  management  and  budget 
assistance,  contact:  Carlos  Smiley, 
Grants  Management  Officer, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Road,  Atlanta,  GA 
30341-4146.  Telephone:  770-488-2722, 
e-mail  address:  Csmileyl@cdc.gov. 
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For  program  technical  assistance, 
contact:  Lisa  K.  Fitzpatrick,  MD,  MPH, 
Division  of  HIV/ AIDS  Prevention, 
Centers  for  Disease  Control  and 
Prevention,  1600  Clifton  Rd.  #E-45, 
Atlanta,  GA  30333,  404-639-5166. 

Dated:  May  30,  2003. 
Edward  Schuitz, 

Acting  Director,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention. 

(FR  Doc.  03-14128  Filed  6-4-03;  8:45  am] 
BILUNG  CODE  4163-18-4> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  0311 4] 

Improve  State  and  Local  Health 
Information  and  Data  Systems;  Notice 
of  Availability  of  Funds 

Application  Deadline:  ]u\y  21,  2003. 

A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  301(a)  of  the  Public  Health 
Service  Act,  42  U.S.C.  241(a),  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.283. 

B.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2003 
funds  for  a  cooperative  agreement 
program  to  improve  the  capability  of 
state  and  local  health  information  and 
data  systems  to  monitor  and  improve 
the  health  of  U.S.  populations  and  their 
communities.  This  program  addresses 
the  "Healthy  People  2010"  focus  area  of 
Public  Health  Infrastructure. 

The  purpose  of  the  program  is  to 
better  enable  state  and  local  health 
departments  to  regularly  and 
systematically  collect,  assemble, 
analyze,  and  disseminate  information 
on  the  health  of  their  populations  and 
conununities.  Fiuther  background  may 
be  found  in  the  1988  Institute  of 
Medicine  report  "The  Futiu-e  of  Public 
Health,"  which  described  the  three  core 
functions  of  public  health:  assessment, 
policy  development,  and  assiu-ance.  As 
part  of  the  assessment  function,  every 
public  health  agency  should  regularly 
and  systematically  collect,  assemble, 
analyze,  and  n\ake  available  information 
■on  the  health  of  the  conununity, 
including  statistics  on  health  status, 
community  health  needs,  and 
epidemiologic  and  other  studies  of 
health  problems. 


Measurable  outcomes  of  the  program 
will  be  in  alignment  with  one  or  more 
of  the  following  performance  goals  for 
the  Epidemiology  Program  Office  (EPO): 

1 .  Maximize  the  distribution  and  use 
of  scientific  information  and  prevention 
messages  through  modem 
communication  technology. 

2.  Encourage  state  health  depeirtments 
to  develop  efficient  and  comprehensive 
public  health  information  and 
surveillance  systems  by  promoting  the 
use  of  the  Internet  and  by  focusing  on 
development  of  standards  for 
communications  and  data  elements. 

3.  Implement  accessible  training 
programs  to  provide  an  effective  work 
force  for  staffing  state  and  local  health 
departments,  laboratories,  and 
ministries  of  health  in  developing 
countries. 

C.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
national  non-profit  organizations: 
Eligible  national  organizations  must 
have  affiliate  offices  and  local,  state,  or 
regional  membership  constituencies  in  a 
minimum  of  10  states  and  territories. 
Affiliate  offices  and  local,  state,  or 
regional  membership  constituencies  - 
may  not  apply  in  lieu  of,  or  on  behalf 
of,  their  national  office.  No  other 
applications  are  solicited.  Limiting 
assistance  to  national  organizations  is 
necessary  to  produce  the  maximum 
possible  enhancement,  given  available 
resources,  of  the  assessment  capacities 
of  state  and  local  health  departments 
throughout  the  nation. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(C)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

D.  Funding    '^ 

Availability  of  Funds 

Approximately  $200,000  is  available 
in  FY  2003  to  fund  approximately  two 
awards.  It  is  expected  that  the  average 
award  will  be  $100,000,  ranging  from 
$50,000  to  $150,000.  ft  is  expected  that 
the  awards  will  begin  on  or  about 
September  15,  2003,  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  three  years. 
Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Recipient  Financial  Participation 

No  matching  funds  are  required  for 
this  program. 


Funding  Preferences 

Funding  preference  may  be  given  to 
organizations  whose  priman,'  mission  is 
to  support  state  and  local  health 
agencies. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
listed  in  1.  Recipient  Activities,  and 
CDC  will  be  responsible  for  the 
activities  listed  in  2.  CDC  Activities. 

1.  Recipient  Activities 

a.  Establish  and  maintain  activities 
which  support  health  information  and 
data  systems  for  state  and  local  health 
departments. 

b.  Implement  projects  and  activities 
with  specific,  measurable,  and  feasible 
goals,  objectives,  and  timelines. 
Evaluate  the  effectiveness  of  the 
activities  related  to  this  program 
including  possible  indicators  of  success. 

c.  Participate  in  the  annual  CDC 
Assessment  Initiative  Conference  each 
budget  year  of  the  project  period  for  the 
purpose  of  sharing  best  practices 
learned  from  the  planned  activities. 

d.  Disseminate  project-related 
information  and  findings  through  a 
variety  of  methods. 

e.  Implement  an  operational  plan  for 
one  or  more  of  the  following  activities: 

(1)  Data  and  Statistical  Standards: 
Develop  guidelines  to  facilitate  the 

implementation  of  data  and  statistical 
specifications  and  standards  in  health 
information  systems  by  state  and  local 
health  agencies.  These  specifications 
and  standards  should  take  advantage  of 
existing  national  and  international  data 
and  information  standards  (e.g., 
products  of  the  Public  Health  Data 
Standal'ds  Consortiiun),  and  work 
already  done  in  the  public  and  private 
sectors. 

,  (2)  Technical  Assistance*  Develop  a 
plan  to  address  the  technical  needs  of 
state  and  local  health  dej)artments  in 
such  areas  as  methods  of  linking  or 
matching  data:  methods  of  managing 
and  storing  data;  methods  of  analyzing 
data;  methods  of  querying  or  otherwise 
accessing  data:  methods  of  displaying 
and  disseminating  information;  and 
methods  of  ensiuing  the  integrity  and 
security  of  data,  the  confidentiality  of 
data  about  individual  persons,  and 
compliance  with  the  privacy  and 
security  standards  of  the  Health 
Insurance  Portability  and 
Accountability  Act.  Identify  the  most 
common  requests  for  information  that 
state  and  local  health  agencies  receive, 
assess  information  and  service  needs, 
and  provide  direct  technical  assistance 
to  requesting  agencies. 
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(3)  National  Health  Information 
Systems  Training:  In  conjunction  with 
various  partners  develop  a  national  plan 
to  address  the  changing  training  needs 
of  state  and  local  health  departments  in 
the  area  of  health  information  systems; 
develop  new  training,  as  appropriate,  to 
address  emerging  topics  (e.g.,  the 
"Guide  for  Public  Health  Agencies 
Developing,  Adopting,  or  Purchasing 
Interactive  Web-based  Data 
Dissemination  Systems");  and  identify 
other  training  opportunities  for  state 
and  local  health  agency  staff. 

2.  CDC  Activities 

a.  Coprdinate  with  national,  state,  and 
local  health  information  and  data 
agencies,  as  well  as  other  relevant 
organizations,  in  developing  programs 
which  will  enable  state  and  local  health 
departments  to  regularly  and 
systematically  collect,  assemble, 
analyze,  and  disseminate  information 
on  the  health  of  their  populations  and 
communities. 

b.  Provide  guidance  related  to 
program  planning,  implementation,  and 
evaluation;  assessment  of  program 
objectives;  use  of  indicators;  and 
dissemination  of  successful  strategies, 
experiences,  and  evaluation  reports. 

c.  Plan  and  conduct  the  annualCDC 
Assessment  Initiative  Conference  to 
address  issues  and  program  activities 
related  to  this  cooperative  agreement. 

d.  Assist  in  the  evaluation  of  program 
activities.  » 

F.  Content 

Applications 

The  Program  Announcement  title  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The;  narrative  should  be  no  more 
than  35  pages,  double-spaced,  printed 
on  one  side,  with  one-inch  margins,  and 
unreduced  12-point  font. 

The  narrative  should  consist  of: 

1 .  Executive  Summary 

Provide  a  concise,  two-page  summary 
that  clearly  states  the  health  information 
and  data  systems  needs  being  addressed 
and  describes  the  organization's 
eligibility,  including  (a)  its  status  as  a 
national  organization;  (b)  the  number 
and  membership  of  affiliate  offices;  and 
(c)  the  experience  and  capacity  of  the 
organization  to  work  with  state  and 
local  health  departments.  The  summary 
should  also  include  the  major  proposed 
goals,  objectives,  and  activities  for  the 


project,  and  describe  how  anticipated 
project  outcomes  will  interface  with 
other  relevant  public  health  systems. 

2.  Background  and  Need 

a.  Describe  the  organization's 
background  and  experience  in  assessing 
and  addressing  the  needs  related  to 
health  information  and  data  systems. 

b.  Describe  the  need  for  the  specific 
activities  proposed  in  the  project  plan. 

c.  Describe  the  criteria  that  were  used 
to  select  the  project  and  the  alternative 
approaches  that  were  considered. 

3.  Operational  Plan 

a.  Goals:  List  goals  that  specifically 
relate  to  program  requirements  that 
indicate  where  the  program  will  be  at 
the  end  of  the  projected  three-year 
project  period. 

b.  Objectives:  List  objectives  that  are 
specific,  measurable,  and  feasible  to  be 
accomplished  during  the  first  12-month 
budget  period.  The  objectives  should 
relate  directly  to  the  project  goals  and 
recipient  activities. 

c.  Activities:  Describe  in  narrative 
form.  and<lisplay  on  a  timetable, 
specific  activities  that  are  related  to 
each  first-year  objective.  Indicate  when   " 
each  activity  will  occur  as  well  as  when 
preparations  for  activities  will  occur. 
Indicate  who  will  be  responsible  for 
each  activity.  The  program  plan  should 
briefly  address  activities  to  be 
conducted  over  the  entire  three-year 
project  period. 

d.  Milestones:  List  major  milestones 
that  will  be  accomplished  during  years 
two  and  three. 

e.  Dissemination:  Describe  how 
project  materials  and  accomplishments 
will  be  shared  with  others,  identify 
appropriate  audiences  for  this 
information. 

4.  Evaluation 

Describe  a  plan  to  evaluate  the 
project's  effectiveness  in  meeting  its 
goals  and  objectives.  Describe  the  type 
of  evaluation  that  will  be  used  (process, 
outcome,  or  both).  Specify  the 
evaluation  question(s)  to  be  answered, 
evaluation  measures  (quantitative 
measures  of  effectiveness  that  are  used 
to  measure  the  intended  outcome  of  a 
goal  or  objective)  to  be  obtained,  the 
type(s)  of  analyses  to  be  performed,  to 
whom  they  will  be  reported,  and  how 
the  evaluation  will  be  used  to  improve 
the  program.  The  plan  should  indicate 
major  steps  in  the  evaluation  and  who 
will  be  responsible  for  each  step. 

5.  Ability  to  Carry  Out  the  Proposed 
Project 

a.  Describe  the  organization's 
constituents  aind  affiliates  as  follows: 


type  of  constituency;  number  of 
constituents  and  affiliates;  location  of 
constituents  and  affiliates;  how  the 
constituency  can  influence  and  work 
with  health  information  and  data 
systems. 

b.  Describe  the  organization's  current 
and  previous  experience  related  to  the 
proposed  program  activities;  current 
and  previous  coordination  with  other 
national  organizations  and  partners;  and 
activities  related  to  building  alliances, 
networks,  or  coalitions. 

c.  Describe  the  organization's 
structure  and  how  it  supports  health 
information  and  data  systems.  Submit  a 
copy  of  the  applicant's  organizational 
chart. 

d.  Identify  the  proposed  project  staff 
and  describe  their  qualiHcations  and 
experience  in  areas  relevant  to  the 
project's  focus.  Submit  a  curriculum 
vitae  (limited  to  two  pages)  for  each 
professional  staff  member  named  in  the  < 
proposal,  and  job  descriptions  for 
existing  and  proposed  positions. 

e.  Describe  the  purposes  of  proposed 
collaborations  and  the  agencies  and 
organizations  with  which  collaboration 
will  be  conducted.  If  other  organizations 
will  participate  in  proposed  activities, 
provide  the  name(s)  of  the 
organization(s),  and  state  who  in  each  • 
organization  will  coordinate  the 
activity.  For  each  organization  listed, 
provide  a  letter  from  them  that 
acknowledges  their  specific  role  and 
describes  their  capacity  to  fulfill  it.  Do 
not  include  letters  of  support  from 
organizations  that  will  not  have  specific 
roles  in  the  project. 

6.  Budget  and  Accompanying 
Justification 

Provide  a  detailed  budget  narrative 
and  line-item  justification  of  all 
operating  expenses.  The  budget  should 
be  consistent  with  the  stated  objectives 
and  planned  activities  of  the  project. 
Budget  requests  should  include  funding 
for  two  staff  members  to  make  one  two- 
day  trip  for  a  planning  meeting  and  one 
three-day  trip  for  the  annual  CDC 
Assessment  Initiative  Conference.  (Base 
cost  estimates  on  travel  to  Atlanta, 
Georgia.) 

7.  Appendix 

Attach  an  appendix  containing 
organizational  chart(s).  curricula  vitae, 
job  descriptions,  and  letters  of  support 
from  proposed  collaborating 
organizations. 

G.  Submission  and  Deadline 

Application  Forms 

Submit  the  signed  original  and  two 
copies  of  PHS  5161-1  (OMB  Number 
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0920-0428).  Forms  are  available  at  the 
following  Internet  address: 
www.cdc.gov/od/pgo/forminfo.htm.  If 
you  do  not  have  access  to  the  Internet, 
or  if  you  have  difficulty  accessing  the 
forms  on-line,  you  may  contact  the  CDC 
Procurement  and  Grants  Office 
Technical  Information  Management 
Section  (PGO-TIM)  at:  770-488-2700. 
Application  forms  can  be  mailed  to  you. 

Submission  Date,  Time,  and  Address 

The  application  must  be  received  by 
4:00  p.m.  Eastern  Time  July  21,  2003. 
Submit  the  application  to:  Technical 
Information  Management — PA#03114, 
CDC  Procurement  and  Grants  Office. 
2920  Brandywine  Road,  Atlanta,  GA 
30341^146. 

Applications  may  not  be  submitted 
electronically. 

CDC  Acknowledgement  of  Application 
Receipt 

A  postcard  will  be  mailed  by  PGO- 
TIM,  notifying  you  that  CDC  has 
received  your  application. 

Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are 
received  before  4  p.m.  Eastern  Time  on 
the  deadline  date.  Any  applicant  who 
sends  their  application  by  the  United 
States  Postal  Service  or  commercial 
delivery  services  must  ensure  that  the 
carrier  will  be  able  to  guarantee  delivery 
of  the  application  by  the  closing  date 
and  time.  If  an  application  is  received 
after  closing  due  to  (1)  carrier  error, 
when  the  carrier  accepted  the  package 
with  a  guarantee  for  delivery  by  the 
closing  date  and  time,  or  (2)  significant 
weather  delays  or  natural  disasters,  CDC 
will  upon  receipt  of  proper 
documentation,  consider  the  application 
as  having  been  received  by  the  deadline. 

Any  application  that  does  not  meet 
the  above  criteria  will  not  be  eligible  for 
competition,  and  will  be  discarded.  The 
applicant  will  be  notified  of  their  failure 
to  meet  the  submission  requirements. 

H.  Evaluation  Criteria 

Application 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
cooperative  agreement.  Measures  of 
effectiveness  must  relate  to  the 
performance  goals  stated  in  the  purpose 
section  of  this  announcement.  Measures 
must  be  objective  and  quantitative  and 
must  measure  the  intended  outcome. 
These  measures  of  effectiveness  must  be 
submitted  with  the  application  and  will 
be  an  element  of  evaluation. 


Note:  For  the  purposes  of  this  cooperative 
agreement,  "measures  of  effectiveness"  are 
defined  as  the  "evaluation  measures" 
discussed  with  the  Evaluation  Plan  criteria. 

An  independent  review  group 
appointed  by  CDC  will  evaluate  each 
application  against  the  following 
criteria: 

1.  Operational  Plan  (40  Points) 

a.  The  extent  to  which  the  applicant 
describes  three-year  project  goals  that 
specifically  relate  to  program 
requirements. 

b.  The  extent  to  which  the  first-year 
objectives  are  specific,  measurable, 
feasible,  and  relate  directly  to  the 

■project  goals  and  recipient  activities. 

c.  The  extent  to  which  the  applicant 
describes  specific  activities  that  are 
related  to  each  first-year  objective,  with 
timelines  and  responsible  persons  for 
each  activity. 

d.  The  extent  to  which  the  applicant 
describes  reasonable  milestones  to  be 
accomplished  during  years  two  and 
three. 

e.  The  extent  to  which  the  applicant 
describes  how  project  materials  and 
accomplishments  will  be  shared  with 
others. 

2.  Ability  to  Carry  Out  the  Proposed 
Plan  (30  Points) 

a.  "The  extent  to  which  the  applicant 
describes  the  organization's  ability  to 
access  and  influence  state  and  local 
health  agencies  through  a  network  of 
affiliates,  constituents,  or  members. 

b.  The  extent  to  which  the  applicant 
describes  current  and  previous 
experience  administering  or 
coordinating  health-related,  public 
health,  or  community-based  data  or 
information  programs  in  conjunction 
with  other  national  organizations  and 
partners. 

c.  The  extent  to  which  the  applicant's 
organizational  structure;  the 
qualifications,  experience,  and 
responsibilities  of  proposed  staff;  and 
available  physical  facilities  and 
information  technology  resources 
demonstrate  the  ability  to  successfully 
carry  out  the  project. 

d.  The  extent  to  which  the  applicant 
describes  proposed  collaborative 
activities  and  provides  evidence  of  the 
support,  commitment,  and  capacity  of 
proposed  collaborating  organizations. 

3.  Background  and  Need  (15  Points) 

a.  The  extent  to  which  the  applicant 
demonstrates  an  understanding  of  the 
needs  of  state  and  local  health  agencies 
with  respect  to  population-based  health 
information  and  data  systems,  and 
provides  evidence  of  previous 
experience  in  addressing  these  needs. 

b.  The  extent  to  which  the  applicant 
demonstrates  the  need  for  the  specific 
activities  proposed  in  the  project  plan. 


c.  The  extent  to  which  the  applicant 
describes  sound  criteria  for  selecting  the 
proposed  project  over  possible 
alternatives. 

4.  Evaluation  Plan  (15  Points) 
The  extent  to  which  the  applicant 

presents  an  evaluation  plan,  with 
reasonable  evaluation  measures  [i.e.. 
required  "measures  of  effectiveness"),  to 
measure  the  achievement  of  program 
objectives  and  monitor  the 
implementation  of  proposed  activities. 

5.  Budget  Justification  (not  scored) 
The  extent  to  which  the  proposed 

budget  is  reasonable,  clearly  justified, 
and  consistent  with  the  intended  use  of 
cooperative  agreement  funds. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Interim  progress  report,  no  less 
than  90  days  before  the  end  of  the 
budget  period.  The  progress  report  will 
serve  as  your  non-competing 
continuation  application,  and  must 
contain  the  following  elements: 

a.  Current  Budget  Period  Activities 
Objectives. 

b.  Current  Budget  Period  Financial 
Progress. 

c.  New  Budget  Period  Program 
Proposed  Activity  Objectives. 

d.  Detailed  Line-Item  Budget  and 
Justification. 

e.  Additional  Requested  Information. 
2;  Financial  status  report,  no  more 

than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

,  Additional  Requirements  ^ 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  of  the  program 
aimouncement,  as  posted  on  the  CDC 
web  site. 

AR-7    Executive  Order  12372  Review 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-1 1     Healthy  People  2010 
AR-12   .  Lobbying  Restrictions 
AR-1 5    Proof  of  Non-Profit  Status 

j.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements, 
the  necessary  applications,  and 
associated  forms  can  be  found  on  the 
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CDC  Web  site.  Internet  address:  http:// 
www.cdc.gov 

Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements". 

For  general  questions  about  this 
announcement,  contact:  Technical 
Information  Management.  CDC 
Procurement  and  Grants  Office,  2920 
Brandvwine  Road,  Atlanta,  GA  30341- 
4146,  telephone:  770-488-2700. 

For  business  management  and  budget 
assistance,  contact:  Mattie  B.  Jackson, 
Grants  Management  Specialist. 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention. 
2920  Brandvwine  Road,  Atlanta,  GA 
30341-4146.  Telephone:  770-488-2696. 
E-mail  address:  MJackson2@cdc.gov. 

For  program  technical  assistance, 
contact:  Timothy  A.  Green,  Ph.D..  Chief. 
Applied  Sciences  Branch,  Division  of 
Public  Health  Surveillance  and 
Informatics.  Epidemiology  Program 
Office.  Centers  for  Disease  Control  and 
Prevention,  4770  Buford  Highway.  MS 
K-74.  Atlanta,  GA  30341-3717.  ' 
Telephone:  770-488-8378.  E-mail 
address;  TGreen@cdc.gov. 

Dated:  May  30.  200.1. 
Edward  Schullz.  , 

Acting  Director.  Procurement  and  Grants 
Office.  Centers  for  Disease  Control  and 
Prevention. 

[FR  Do<:.  0,1-14126  Filed  6-4-0.3;  8:45  am) 
BHJJNQ  CODE  416»-ie-i> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Advisory  Committee  on 
Children  and  Terrorism:  Conference 
Call  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 


(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  Federal 
advisory  committee  conference  call 
meeting. 

Name:  National  Advisory  Committee  on 
Children  and  Terrorism  (NACCT). 

Time  and  Date:  10:30  a.m.— 11:30  pjn.. 
June  5.  2003. 

Place:  The  conference  call  will  originate  at 
the  Office  of  Terrorism  Preparedness  and 
Emergency  Response  (OTPER),  in  Atlanta, 
Georgia.  Please  see  "Supplementary 
Information"  for  details  on  accessing  the 
conference  call. 

Status:  Open  to  the  public,  limited  only  by 
the  availability  of  telephone  ports. 

Purpose:  The  committee  is  charged  with 
advising  the  Secretary,  Health  and  Human 
Services,  on  (a)  the  preparedness  of  the 
health  care  sy.stem  to  respond  to  bioterrorism 
as  it  relates  to  children;  (b)  needed  changes 
to  the  health  care  and  emergency' medical 
service  systems  and  emergency  medical 
services  protocols  to  meet  the  special  needs 
of  children;  and  (c)  changes,  if  necessary,  to 
the  National  Strategic  Stockpile  under 
section  121  of  the  Public  Health  Security  and 
Bioterrorism  Preparedness  and  Response  Act 
of  2002  to  meet  the  emergency  health 
sec;urity  of  children. 

Matters  to  be  Discussed:  The  National 
Advisory  Committee  on  Children  and 
Terrorism  will  convene  by  conference  call  to 
discuss  the  draft  report  to  the  Secretary. 

Due  to  programmatic  issues  that  had  to  be 
resolved,  the  Federal  Register  notice  is  being 
published  less  than  fifteen  days  before  the 
meeting. 

Supplementary  Information:  This 
conferencp  call  is  scheduled  to  begin  at  10:30 
a.m..  Eastern  Standard  Time.  To  participate 
in  the  conference  call,  please  dial  1-888- 
455-9652  and  enter  conference  code  25687. 
Leader  name:  Dr.  Victor  Balaban.  You  will 
then  be  automatically  conne<:ted  to  the  call. 

Contact  Person  for  More  Information: 
Victor  Balaban,  Office  of  Terrorism 
Preparedness  and  Emergency  Response,  CDC, 
1600  Clifton  Road,  NE,  (D-4'4).  Atlanta, 
Georgia  30333,  telephone  404/639-7428,  fax 
404/639-7977.  The  Director,  Management 
Analysis  and  Services  Office,  has  been 


delegated  the  authority  to  sign  Federal 
Register  notices  pertaining  to 
announcements  of  meetings  and  other 
committee  management  activities,  for  both 
CDC  and  the  Agency  for  Toxic  Substances 
and  Disease  Registry. 

Dated:  June  2.  2003. 
Alvin  Hall, 

Director.  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention. 

|FR  Doc.  0.3-14260  Filed  6-3-03;  11:56  ami 
BILUNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  0MB  Review;  . 
Comment  Request 

Title:  Multi-site  Evaluation  of  Foster 
Youth  Programs. 

OMB  No.:  New  Collection. 

Description:  The  Foster  Care 
Independence  Act  of  1999  (Public  Law 
106—169)  mandates  evaluations  of 
promising  Independent  Living  Programs 
administered  by  state  and  local  child 
welfare  agencies.  The  Administration 
for  Children  and  Families  proposes  an 
evaluation  of  four  Independent  Living 
Programs  (ILP)  over  a  five  year  period 
using  a  randomized  experimental 
design.  Youth  ages  14-21  years 
receiving  ILP  services  and  their 
caseworkers  will  be  interviewed  at  three 
points  during  the  evaluation  period. 
Program  administrators,  staff,  and 
supplementary  youth  will  also 
participate  in  interviews  and  focus 
groups  will  be  conducted  at  each 
program  site. 

Respondents:  Youth,  caseworkers, 
and  program  administrators,  and  staff. 

Annual  Burden  Estimates 


Instrument 


Youth  survey  

Caseworker  survey f. 

Program  site  visits,  administrators,  staff,  youth 

Estimated  Total  Annual  Burden  Hours  


Numtjer  of 
respondents 


1,400 

2.800 

300 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


1.5 

.5 

1.0 


Total  burden 
hours 


2,100 

1,400 

300 


3,800 


Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  the  Administration  for 
Children  and  Families,  Office  of 
Administration.  Office  of  Information 
Services.  370  L'Enfant  Promenade.  SW,, 
Washington,  DC  20447,  Attn:  ACF 


Reports  Clearance  Officer.  E-mail 
address;  rsargis@acf.hhs.gov. 

OMB  Comment:  OMB  is  re<)uired  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 


having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
projrased  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget.  Paperwork 
Reduction  Project,  725  17th  Street,  ^JW,, 
Washington.  DC  20503,  Attn:  Desk 


Federal  Register / Vol.  68,  No.  108 / Thursday,  June  5,  2003 /Notices 


33715 


Officer  for  ACF,  E-mail  address: 
la  uren_wittenberg@omb.  eop.gov. 

Dated:  June  2.  2003. 
Robert  Sargis, 

Reports  Clearance  Officer. 

[FR  Doc.  03-14152  Filed  6-4-03;  8:45  am) 

BILUNG  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  information  Collection 
Activity;  Comment  Request 

Proposed  Projects: 

Title:  Head  Start  Family  and  Child 
Experiences  Survey  (FACES)  and 
Quality  Research  Centers. 

OMB  No.:  Revision  of  a  currently 
approved  collection  (OMB  No.  0970- 
0151). 

Description:  The  Administration  for 
Children  and  Families  (ACF)  of  the 
Department  of  Health  and  Human 
Services  (DHHS)  is  requesting 
comments  on  plans  to  collect  data  on  a 
new  cohort  for  the  Head  Start  Family 
'  and  Child  Experiences  Survey  (FACES), 
This  study  is  being  conducted  under 
contract  with  Westat,  Inc.  (with  Xtria, 
LCC  and  the  CDM  Group  as  their 
subcontractors)  (contract  #GS23F8144H; 
order  #03Y00318101D)  to  collect 


information  on  Head  Start  performance 
measures. 

FACES  will  involve  four  waves  of 
data  collection.  The  first  wave  will 
occur  in  Fall  2003.  Data  will  be 
collected  on  a  sample  of  approximately 
2,600  children  and  families  from  about 
260  classrooms  across  70  programs.  Data 
collection  will  include  assessments  of 
Head  Start  children,  interviews  with 
their  parents,  and  ratin^gs  by  their  Head 
Start  teachers.  Further,  site  visitors  will 
interview  Head  Start  teachers  and  make 
observations  of  the  types  and  quality  of 
classroom  activities. 

The  second  wave,  vvhich  will  be  a 
repeat  of  the  Fall  2003  data  collection, 
will  occur  in  Spri^ig  2004  when  the 
sample  children  are  at  the  end  of  their 
first  year  of  Head  Start. 

The  third  wave  will  occur  in  Spring 
2005,  and  will  involve  follow-up  with 
children  who  at  this  time  are  either 
comleting  a  second  year  in  Head  Start, 
or  completing  kindergarten.  For  those 
children  who  are  still  attending  Head 
Start,  data  collection  will  follow  the 
same  procedures  as  in  Spring  2004.  For 
those  children  attending  kindergarten, 
data  collection  will  include  assessments 
of  Head  Start  children,  an  "update" 
survey  of  the  information  collected  from 
the  parent  interview,  and  ratings  of  the 
children's  academic  progress  and  school 
adjustment  by  kindergarten  teachers. 

The  fourth  wave  of  data  collection 
will  occur  in  Spring  2006.  Children  who 


attended  kindergarten  the  previous  year 
will  not  be  included  in  this  wave.  The 
procedures  for  this  effort  will  be  the 
same  as  for  kindergartners  in  Spring 
2005. 

For  the  Head  Start  Quality  Research 
Centers,  100  children  in  eight  sites  will 
be  followed  during  each  of  two  program 
years,  2003-2004  and  2004-2005. 
FACES  procedures  will  be  carried  out, 
including  child  assessments,  parent  and 
teacher  interviews,  and  observations  of 
types  and  quality  of  classroom 
activities. 

This  schedule  of  data  collection  is 
necessitated  by  the  mandates  of  the 
Government  Performance  and  Results 
Act  (GPRA)  of  1993  (Pub.  L.  103-62), 
which  requires  that  the  Head  Start 
Bureau  move  expeditiously  toward 
development  and  testing  of  Head  Start 
Performance  Measures,  and  by  the  1994 
reauthorization  of  Head  Start  (Head 
Start  Act.  as  amended.  May  18,  1994. 
Section  649  (d)),  which  requires 
periodic  assessments  of  Head  Start's 
quality  and  effectiveness. 

Respondents:  Federal  Government, 
Individuals  or  Households,  and  Not-for- 
profit  institutions. 

Annual  Burden  Estimates 

Estimated  Response  Burden  f6r 
Respondents  to  the  Head  Start  Familv 
and  Child  Experiences  Survey  (FACES 
2003)— Fall  2003,  Spring  2004,  Spring 
2005,  Spring  2006. 


Instrument 


Year  1  (2003) 

Head  Start  Parent  Interview  

Head  Start  Child  Assessment  

Teacher  Child  Rating  

Program  Director  Interview  , 

Center  Director  Interview : 

Education  Coordinator  Interview  

Teacher  Interview  

Year  2  (2004) 

Head  Start  Parent  Interview 

Head  Start  Child  Assessment ! 

Teacher  Child  Rating 

Family  Service  Coordinator  Interview 

Year  3  (2005) 

Head  Start  Parent  Interview  .' 

Head  Start  Child  Assessment 

Teacher  Child  Rating ».. 

Kindergarten  Parent  Interview  

Kindergarten  Child  Assessment 

Kindergarten  Teacher  Questionnaire 

Year  4  (2006) 

Kindergarten  Parent  Interview  

Kindergarten  Child  Assessment  ». 

Kindergarten  Teacher  Questionnaire  .' 

Estimated  Total  Annual  Burden  Hours  


Number  of 
respondents 


Numt)er  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


Total  burden 
hours 


2,600 
2,600 
260 
70 
130 
130 
260 

2.210 

2.210 

260 

130 

730 

730 

85 

1,480 

1,480 

1,480 

740 
740 
740 


1 
1 
10 
1 
1 
1 
1 


-I- 


1.00 
0.66 
0.25 
1.00 
1.00 
0.75 
1.00  i 

0.75 
0.66 
0.25 
0.75 

0.75 
0.66 
0.25 
0.75 
0.75 
0.50 

0.75 
0.75 
0.50 


2.600 

1,716 

650 

70 

130 

98 

260 

1,658 

1,459 

520 

173 

548 
482 

.    128 

1.110 

1,110 

740 

555 
555 
370 


14,932 
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Estimated  Response  Burden  for 
Respondents  to  the  Head  Start  Quality 


Research  Centers  (FACES  QRC  2003  >— 
Fall  2003.  Spring  2004,  Spring  2005. 


Instnjment 


Year  1  (2003) 

Head  Start  Parent  Interview  

Head  Stan  Child  Assessment  

Teacher  Child  Rating 

Teacher  Interview  

Year  2  (2004) 

Head  Start  Parent  Interview  

Head  Start  Child  Assessment 

Teacher  Child  Rating 

Year  3  (2005) 

Head  Start  Parent  Interview  

Head  Start  Child  Assessment 

Teacher  Child  Rating  

Estimated  Total  Annual  Burden  Hours 


Number  of 
respondents 


800 

800 

80 

80 


1.480 

1.480 

160 


680 
680 
180 


Number  of  re- 
sponses per 
respondent 


1 

1 

10 

1 


Average  bur- 
den hours  per 
response 


1.00 
0.66 
0.25 
1.00 

1.00 
0.66 
0.25 

1.00 
0.66 
0.25 


Total  burden 
hours 


800 

528 

20 

80 


1.480 
977 
320 


680 
449 
270 


5,604 


In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Administration, 
Office  of  Information  Services,  370 
L'Enfant  Promenade,  SW.,  Washington, 
DC  20447.  Attn:  ACF  Reports  Clearance 
Officer.  E-mail  address: 
rsargis@acf.hbs.gov.  All  requests  should 
be  identified  by  the  title  of  the 
information  collection. 

The  Department  speciHcally  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

[)ated:  lune  2,  2003. 
Robert  Sargis, 
Reports  Clearance  Officer. 
[FR  Doc.  03-14153  Filed  6-4-03;  8:45  amt 

B«LLING  COOE  41S4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(Docket  No.  2003N-0079] 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request;  Consumer 
and  Producer  Surveys  on  Economic 
Issues 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Fax  written  comments  on  the 
information  collection  by  July  7.  2003. 
ADDRESSES:  OMB  is  still  experiencing 
significant  delays  in  the  regular  mail, 
including  first  class  and  express  mail, 
and  messenger  deliveries  are  not  being 
accepted.  To  ensure  that  comments  on 
the  information  collection  are  received, 
OMB  recommends  that  written 
comments  be  faxed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB.  Attn:  Fumie  Yokota.  Desk  Officer 
for  FDA.  FAX:  202-395-6974. 
FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Robbins.  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  MD  20857. 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507.  FDA 


has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Consumer  and  Producer  Surveys  on 
Economic  Issues  (OMB  Control  Number 
0910-0478) — Extension 

Under  section  903(d)(2)  of  the  Federal 
Food.  Drug  and  Cosmetic  Act  (21  U.S.C. 
393).  FDA  is  authorized  to  conduct 
research  relating  to  regulated  articles 
and  to  collect  information  relating  to 
responsibilities  of  the  agency.  Executive 
Order  12866.  the  Regulatory  Flexibility 
Act  (RFA).  and  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA)  direct  Federal  agencies 
to  conduct  regulatory  impact  analysis, 
and  to  consider  flexible  regulatory 
approaches.  In  order  to  perform  the 
mandatory  analysis,  it  is  often  necessary 
to  survey  regulated  producers  to 
determine  existing  practices  and  the 
changes  in  those  practices  likely  under 
various  policy  options,  both  consumers 
and  manufacturers  to  explore  attitudes 
towards  policy  proposals,  and  industry 
experts  to  solicit  expert-opinion.  FDA  is 
seeking  OMB  clearance  to  condutt 
future  surveys  to  implement  Executive 
Order  12866.  RFA.  and  SBREFA. 
Participation  in  the  surveys  will  be 
voluntary.  This  request  covers  regulated 
entities,  such  as  food  processors,  dietary 
supplement  manufacturers,  health 
professionals,  or  other  experts  and 
consumers. 

FDA  will  use  the  information 
gathered  from  these  surveys  to  identify 
current  business  practices,  expert 
opinion,  and  consumer  or  manufacturer 
attitudes  towards  existing  or  proposed 
policy.  FDA  projects  approximately  2  to 
6  surveys  per  year,  with  a  sample  of 
between  10  and  1,000  respondents  each 
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for  mail  and  telephone  surveys,  and  a 
.  sampleof  up  to  3,000  respondents  for 
cable  or  Internet  surveys. 

In  the  Federal  Register  of  March  12, 
2003  (68  FR  11867),  FDA  published  a 


60-day  notice  requesting  public 
comment  on  the  information  collection 
provisions.  No  comments  were  received. 


FDA  estimates  the  upper  bound 
burden  of  this  collection  of  iliformatiori 
as  follows: 


TABLE  1.— ESTIMATED  ANNUAL  REPORTING  BURDEN^ 


Type  of  Survey 

No.  of  Respondents 

"""^Response^  ^'      ^°*^'  ^"""^1  Responses       Hours  per  Responses         Total  Hours 

Mail  questionnaire 

1,000 

1 

1 , 

1.000                        {                    3                                 3.000 

Phone  Survey 

1,000 

1     .                            1.000 

.5                               500 

Intemet  or  Cable 
Survey 

3,000 

1 

• 

3.000 

1 

3.000 

Total 

6  500 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


These  estimates  are  based  on  the 
expected  number  of  respondents 
necessary  to  obtain  a  statistically 
significant  stratification  of  the  average 
to  large  size  industries — ^including  small 
business  entities  covered  by  FDA 
regulations — and  consumers  of 
regulated  products. 

Dated:  May  30,  2003. 
Jeffrey  Shurien, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-14105  Filed  6-1-03;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  03N-0202] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Assessment  of 
Public  Perceptions  and  Knowledge  of 
Clinical  Trials  and  Informed  Consent 
Human  Subject  Protection 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  a 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRj\),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the    ' 
notice.  This  notice  solicits  comments  on 
a  survey  of  U.S.  consumers'  knowledge 
and  attitudes  about  clinical  research  and 
informed  consent  in  clinical  research. 


DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  August  4.  2003. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  via  the  Internet  at  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edocketfiome.cfm.  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-3051,  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information  "  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement.  FDA  is  publishing  notice 
of  the  proposed  collections  of 
information  set  forth  in  this  document. 
With  respect  to  each  of  the  following 
collections  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 


collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodolpgy  and  assumptions  used: 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Assessment  of  Public  Perceptions  and 
Knowledge  of  Clinical  Trials  and 
Informed  Consent 

FDA  regulates  clinical  research  of 
products  subject  to  section  505  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  355)  and  title  21  of 
the  Code  of  Federal  Regulations  (21 
CFR)  to  ensure  that  products  approved 
for  marketing  are  safe  and  effective  for 
use.  FDA  is  also  charged  with  ensuring 
protection  of  the  rights  and  welfare  of 
human  subjects  participating  in  clinical 
research.  Matters  involving  human 
subject  protection  during  clinical  drug 
trials  are  evaluated  within  the  Division 
of  Scientific  Investigations  in  FDA's 
Center  for  Drug  Evaluation  and 
Research. 

FDA  regulations  describe  the 
requirements  for  informed  consent  of 
study  subjects  in  clinical  research  in 
part  50  (21  CFR  part  50).  Part  50 
requires  that,  to  protect  clinical  research 
subjects,  subjects  must  be  adequately 
informed  before  they  consent  to 
participate  in  clinical  research.  The 
informed  consent  process,  vyhich  is  an 
essential  part  of  human  subject 
protection  in  clinical  trials,  is  a  process 
of  information  exchange:  A  person  who 
is  considering  participating  in  clinical 
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research  learns  about  the  research, 
makes  an  educated  decision  about 
participating,  and  is  provided  with 
additional  information  on  a  continuing 
basis,  as  needed,  so  as  to  remain 
adequately  informed  throughout 
participation  in  the  study. 

Examination  of  the  available  medical 
literature  provides  little  information  on 
the  extent  to  which  persons  who  may 
consider  participating  in  FDA  regulated 
clinical  research  understand  clinical 
research  or  the  informed  consent 
process.  We  (FDA)  propose  to  perform 
a  survey,  the  goal  of  which  is  to  gain 
information  about  the  general  public's 
perceptions  and  knowledge  about 
clinical  research  and  informed  consent. 
To  accomplish  this  goal,  a  sample  of  the 
general  public  will  be  asked  to  answer 
a  questionnaire  in  a  mall-intercept 
survey. 

Seven  hundred  and  fifty  adult  males 
and  females  (over  the  age  of  18)  who 


come  from  varied  socioeconomic, 
ethnic,  and  educational  backgrounds 
will  be  recruited  for  participation.  A 
sample  of  nine  subjects  will  be 
interviewed  in  a  30-minute  pretest  that 
will  be  used  to  help  refine  the 
questionnaire  as  needed,  based  on 
feedback  from  the  pretest  participants. 
Thereafter,  the  remaining  subjects  will 
participate  in  15-minute  interviews 
conducted  at  appropriate  facilities  in 
three  geographically  distributed 
shopping  malls  in  the  United  States: 
Northeast,  Midwest,  and  West. 

Individuals  who  appear  to  be  age 
appropriate  will  be  approached  by 
recruiters  in  public  areas  of  the 
shopping  malls.  The  recruiters  will  be 
clearly  identified  with  name  badges  or 
other  identification  showing  their 
affiliation  with  the  study  contractor. 
The  recruiter  will  briefly  explain  the 
purpose  of  the  study  and  ask  the 


individuals  if  they  are  interested  io 
participatirig  in  the  interview.  Those 
who  agree  to  participate  will  be 
interviewed. 

The  survey  questionnaire  that  will  be 
used  is  available  for  review  upon 
request. 

Results  of  the  proposed  research  will 
be  used  to  help  design  a  plan  to  educate 
U.S.  consumers  about  clinical  research, 
human  subject  protection,  and  the  role 
of  the  informed  consent  process  in 
clinical  trials.  It  is  expected  that  future 
consumer  education  programs  will 
enhance  protection  for  future  research 
subjects  by  making  subjects  better 
informed  about  the  clinical  research 
process,  their  rights  in  clinical  research, 
and  the  importance  of  the  informed 
consent  process  to  their  protection. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.- 

-Estimated  Annual  Reporting  Burden^ 

1 

No.  of  Respondents 

Annual  Frequency 
per  Response 

Total  Annual 
Responses 

Hours  per  Response 

Total  Hours 

9  (pre-test) 

741  (consumer  sun/ey) 

Total 

1 
1 

9 
741 

0.5 

4.5 
185.25 
189.75 

^There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Dated:  May  30.  2003. 
lefTrey  Shuren, 

Assistant  Commissioner  for  Policy.  ' 
|FR  Doc.  03-14216  Filed  6-4-03:  8:45  am) 
BIUMO  COM  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Request  for  Notification  From  Industry 
Organizations  Interested  in 
Participating  in  Selection  Process  for 
Nonvoting  Industry  Representatives  on 
Public  Advisory  Committees  and 
Request  for  Nominations  for 
Nonvoting  Industry  Representatives  on 
Public  Advisory  Committees 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  requesting  that 
any  industry  organizations  interested  in 
participating  in  the  selection  of 
nonvoting  industry  representatives  to 
serve  on  its  public  advisory  committees 
for  the  Center  for  Drug  Evaluation  and 
Research  (CDER)  notify  FDA  in  writing. 
FDA  is  also  requesting  nominations  for 


nonvoting  industry  representatives  to 
serve  on  CDER's  public  advisory 
committees.  A  nominee  may  either  be 
self-nominated  or  nominated  by  an 
organization  to  serve  as  a  nonvoting 
industry  representative.  Nominations 
will  be  accepted  for  current  vacancies 
effective  with  this  notice. 
DATES:  Any  industry  organization 
interested  in  participating  in  the 
selection  of  an  appropriate  nonvoting 
member  to  represent  industry  interests 
must  send  a  letter  stating  that  interest  to 
the  FDA  by  July  7,  2003  for  vacancies 
listed  in  this  notice.  Concurrently, 
nomination  materials  for  prospective 
candidates  should  be  sent  to  FDA  by 
July  7,  2003. 

ADDRESSES:  All  letters  of  interest  and 
nominations  should  be  submitted  in 
writing  to  Igor  Cemy  [see  FOR  FURTHER 
INFORMATION  CONTACT). 
FOR  FURTHER  INFORMATION  CONTACT:  Igor 
Cemy,  Advisors  and  Consultants  Staff 
(HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-7001. 
SUPPtEMENTARY  INFORMATION:  Section 
120  of  the  FDA  Modernization  Act  of 
1997  (FDAMA)  (21  U.S.C.  355)  requires 
that  newly  formed  FDA  advisory 
committees  include  representatives 
from  the  drug  manufacturing  industries. 


Although  not  required  for  existing 
committees,  to  keep  within  the  spirit  of 
FDAMA,  the  agency  intends  to  add 
nonvoting  industry  representatives  to  all 
CDER  advisory  committees  identified  in 
the  following  paragraphs. 

I.  CDER  Advisory  Committees 

1 .  Advisory  Committee  for 
Pharmaceutical  Science 

Advises  on  scientific  and  technical 
issues  concerning  the  safety  and 
effectiveness  of  human  generic  drug 
products  for  use  in  the  treatment  of  a 
broad  spectrum  of  human  diseases. 

2.  Advisory  Committee  for  Reproductive 
Health  Drugs 

Reviews  and  evaluates  available  data 
concerning  the  safety  and  effectiveness 
of  marketed  and  investigational  human 
drug  products  for  use  in  obstetrics, 
gynecology,  and  contraception. 

3.  Anesthetic  and  Life  Support  Drugs 
Advisory  Committee 

Reviews  and  evaluates  available  data 
concerning  the  safety  and  effectiveness 
of  marketed  and  investigational  human 
drug  products  for  use  in  anissthesiology 
and  surgery. 
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4.  Anti-Infective  Drugs  Advisory 
Committee 

Reviews  and  evaluates  available  data 
concerning  the  safety  and  effectiveness 
of  marketed  and  investigational  human 
drug  products  for  use  in  the  treatment 
of  infectious  diseases  and  disorders. 

5.  Anti-Viral  Drugs  Advisory  Committee 

Reviews  and  evaluates  available  data 
concerning  the  safety  and  effectiveness 
of  marketed  and  investigational  human 
drug  products  for  use  in  the  treatment 
t)f  acquired  immune  deficiency 
syndrome  (AIDS),  HIV-related  illnesses, 
and  other  viral,  hingal,  and 
mycobacterial  infections. 

6.  Arthritis  Advisory  Committee 

Reviews  and  evaluates  available  data 
concerning  the  safety  and  effectiveness 
of  marketed  and  investigational  human 
drug  products  for  use  in  the  treatment 
of  arthritis,  rheumatism,  and  related 
diseases. 

7.  Cardiovascular  and  Renal  Drugs 
Advisory  Committee 

Reviews  and  evaluates  available  data 
concerning  the  safety  and  effectiveness 
of  marketed  and  investigational  and 
human  drug  products  for  use  in  the 
treatment  of  cardiovascular  and  renal 
disorders. 

8.  Dermatologic  and  Ophthalmic  Drugs 
Advisory  Committee 

Reviews  and  evaluates  available  data 
concerning  the  safety  and  effectiveness 
of  marketed  and  investigational  human 
of  dermatologic  and  ophthalmic 
disorders. 

9.  Drug  Safety  and  Risk  Management 
Advisory  Committee  (formerly  Drug 
Abuse  Advisory  Committee) 

Advises  the  Commissioner  of  Food 
and  Drugs  regarding  the  scientific  and 
medical  evaluation  of  all  information 
gathered  by  the  Department  of  Health 
and  Human  Services  and  the 
Department  of  Justice  with  the  regard  to 
safety,  efficacy,  and  abuse  potential,  risk 
management,  risk  communication  and 
quantitative  evaluation  of  spontaneous 
reports,  and  recommends  actions  to  be 
taken  by  the  Foodtand  Drug 
Administration  with  regard  to 
marketing,  investigation  and  control  of 
such  drugs  or  other  substances. 

10.  Endocrinologic  and  Metabolic  Drugs 
Advisory  Committee 

Reviews  and  evaluates  available  data 
concerning  the  safety  and  effectiveness 
of  marketed  and  investigational  human 
drug  products  for  use  in  the  treatment 
of  endocrine  and  metabolic  disorders. 


11.  Gastrointestinal  Drugs  Advisory 
Committ  fe 

Reviews  and  evaluates  available  data 
concerning  the  safety  and  effectiveness 
of  marketed  and  investigational  human 
drug  products  for  use  in  the  treatment 
of  gastrointestinal  disorders. 

12.  Nonprescription  Drugs  Advisory 
Committee 

Reviews  and  evaluates  available  data 
concerning  the  safety  and  effectiveness 
of  the  over-the-counter 
(nonprescription)  human  drug  products 
for  use  in  the  treatment  of  a  broad 
spectrum  of.  human  symptoms  and 
diseases. 

13.  Oncologic  Drugs  Advisory 
Committee 

Reviews  and  evaluates  available  data 
concerning  the  safety  and  effectiveness 
of  marketed  and  investigational  human 
,  drug  products  for  the  use  in  the 
treatment  of  cancer. 

14.  Peripheral  and  Central  Mervous 
>  System  Drugs  Advisory  Committee 

Reviews  and  evaluates  available  data 
concerning  the  safety  and  effectiveness 
of  marketed  and  investigational  hum.an 
drug  products  for  use  in  the  treatment 
of  neurologic  disease. 

15.  Psychopharmacologic  Drug  Advisory 
Committee 

Reviews  and  evaluates  available  data 
concerning  the  safety  and  effectiveness 
of  marketed  emd  investigational  human 
drug  products  for  use  in  the  practice  of 
psychiatry  and  related  fields. 

16.  Pulmonary-Allergy  Drugs  Advisory 
Committee 

Reviews  and  evaluates  available  data 
concerning  the  safety  and  effectiveness 
of  marketed  and  investigational  human 
drug  products  for  use  in  the  treatment 
of  pulmonary  disease  and  diseases  with 
allergic  and/ or  immunologic 
mechanisms. 

II.  Selefrtion  Procedure 

Any  industry  organization  interested 
in  participating  in  the  selection  of  an 
appropriate  nonvoting'  member  tb 
represent  industry  interests  should  send 
a  letter  stating  that  interest  to  the  FDA 
contact  [see  FOR  FURTHER  INFORMATION 
CONTACT)  within  30  days  of  publication 
of  this  document.  Within  the 
subsequent  15  days,  FDA  will  send  a 
letter  to  each  organization  that  has 
expressed  an  interest,  attaching  a 
complete  list  of  all  such  organizations; 
and  a  list  of  all  nominees  along  with 
their  current  resumes.  The  letter  will 
also  state  that  it  is  the  responsibility  of 
the  interested  organizations  to  confer 


with  one  another  and  to  select  a 
candidate,  within  60  days  after  the 
receipt  of  the  FDA  letter,  to  serve  as  the 
nonvoting  member  to  represent  industry 
interests  for  a  particular  committee.  The 
interested  organizations  are  not  bound 
by  the  list  of  nominees  in  selecting  a 
candidate.  However,  if  no  individual  is 
selected  within  60  days,  the 
Commissioner  of  Food  and  Drugs  will 
select  the  nonvoting  member  to 
represent  industry  interests. 

in.  Application  Procedure 

Individuals  may  self  nominate  and/or 
an  organization  may  nominate  one  or 
more  individuals  to  serve  as  a  nonvoting 
industry  representative.  A  current 
curriculum  vitae  and  the  name  of  the 
committee  of  interest  should  be  sent  to 
the  FDA  contact  person.  FDA  will 
forward  all  nominations  to  the 
organizations  expressing  interest  in 
participating  in  the  selection  process  for 
that  committee.  (Persons  who  nominate 
themselves  as  nonvoting  industry 
representatives  will  not  participate  in 
the  selection  process.) 

FDA  has  a  special  interest  in  ensuring 
that  women,  minority  groups, 
individuals  with  physical  disabilities, 
and  small  businesses  are  adequately 
represented  on  its  advisory  committees, 
and  therefore,  encourages  nominations 
for  appropriately  qualified  candidates 
from  these  groups.  Specifically,  in  this 
document,  nominations  for  nonvoting 
representatives  of  industry  interests  are 
encouraged  from  drug  manufacturing 
industrj'. 

This  notice  is  issued  imder  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2)  and  21  CFR  part  14. 
relating  to  advisory  committees. 

Dated:  Ma}'  29. 2003.  '  9 

Peter  J.  Pitts. 

Associate  Commissioner  for  External 
Relations. 

(FR  Doc.  03-14215  Filed  6-4-03:  8:45  am) 

BILUNG  CODE  416(M>1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Request  for  Nominations  for 
Nonvoting  Representatives  of  Industry 
Interests  on  Public  Advisory  Panels  or 
Committees 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  requesting 
nominations  for  nonvoting  industry 
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representatives  to  serve  on  certain 
device  panels  of  the  Medical  Devices 
Advisory  Committee  in  the  Center  for 
Devices  and  Radiological  Health 
(CDRH).  Nominations  will  be  accepted 
for  current  vacancies  and  for  those  that 
will  or  may  occur  through  July  31,  2004. 
FDA  has  a  special  interest  in  ensuring 
that  women,  minority  groups, 
individuals  with  disabilities,  and  small 
businesses  are  adequately  represented 
on  advisory  committees  and,  therefore, 
encourages  nominations  for 
appropriately  qualified  candidates  from 
these  groups,  as  well  as  nominations 
from  small  businesses  that  manufacture 
medical  devices  subject  to  the 
regulations. 

DATES:  Nominations  for  vacancies  listed 
in  this  notice  should  be  received  by  July 
7.  2003. 

ADDRESSES:  All  nominations  and 
curricula  vitae  (which  includes 
nominee's  office  address,  telephone 
number  and  e-mail  address)  for  industry 
representatives  should  be  submitted  in 
writing  to  Kathleen  L.  Walker.  Office  of 
Systems  and  Management  (HFZ-17), 
CDRH.  Food  and  Drug  Administration. 
2098  Gaither  Rd.,  Rockville,  MD  20850, 
301-594-1283,  ext.  114. e-mail: 
klw®cdrh  fda  .gov. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
requesting  nominations  for  nonvoting 
members  representing  industry  interests 
for  the  vacancies  listed  as  follows: 


Medical  Devices 
Panels 


Approximate  Date 

Representative  Is 

Needed 


Clinical  Chemistry 
and  Clinical  Toxi- 
cology 

Gastroenterology  and 
Urology 

General  and  Plastic 
Surgery 

Hematology  and  Pa- 
thology 

Microbiology 

Molecular  and  Clinical 
Genetics 

Radiological        ' 


Mar  1 ,  2004 

Jan.  1,2004 

Sept.  1 .  2003 

Mar.  1 .  2004 

Mar.  1 .  2004 
June  1 .  2004 

Feb.  1,2004 


I.  Functions 

The  functions  of  the  medical  device 
panels  are  to:  (1)  Review  and  evaluate 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
.  and  make  recommendations  for  their 
regulation:  (2)  advise  the  Commissioner 
of  Food  and  Drugs  regarding 
recommended  classification  or 
reclassification  of  these  devices  into  one 
of  three  regulatory  categories;  (3)  advise 
on  any  possible  risks  to  health 
associated  with  thd  use  of  devices;  (4) 
advise  on  formulation  of  product 


development  protocols;  (5)  review 
premarket  approval  applications  for 
medical  devices;  (6)  review  guidelines 
and  guidance  documents;  (7) 
recommend  exemption  to  certain 
devices  from  the  application  of  portions 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act));  (8)  advise  on  the  necessity 
to  ban  a  device;  (9)  respond  to  requests 
from  the  agency  to  review  and  make 
recommendations  on  specific  issues  or 
problems  concerning  the  safety  and 
effectiveness  of  devices;  and  (10)  make 
recommendations  on  the  quality  in  the 
design-of  clinical  studies  regarding  the 
safety  and  effectiveness  of  marketed  and 
investigational  devices. 

II.  Industry  Representation 

Section  520(f)(3)  of  the  act  (21  U.S.C. 
360j(0(3)).  as  amended  by  the  Medical 
Device  Amendments  of  1976,  provides 
that  each  medical  device  panel  include 
as  members  one  nonvoting 
representative  of  interests  of  the  medical 
device  manufacturing  industry. 

III.  Nomination  Procedure 

Any  organization  in  the  medical      ; 
device  manufacturing  industry  (industry 
interests)  wishing  to  participate  in  the 
selection  of  an  appropriate  member  of  a 
particular  panel  may  nominate  one  or 
more  qualified  persons  to  represent 
industry  interests.  Persons  who 
nominate  themselves  as  industry 
representatives  for  the  panels  will  not 
participate  in  the  selection  process.  It  is, 
therefore,  recommended  that  all 
nominations  be  made  by  someone  with 
an  organization,  trade  association,  or 
firm  who  is  willing  to  participate  in  the 
selection  process. 

Nominees  shall  be  full-time 
employees  of  firms  that  manufacture 
products  that  would  come  before  the 
panel,  or  consulting  firms  that  represent 
manufacturers.  Nominations  shall 
include  a  complete  curriculum  vita  of 
each  nominee.  The  term  of  office  is  up 
to  4  years,  depending  on  the 
appointment  date. 

IV.  Selection  Procedure 

Regarding  nominations  for  members 
representing  the  interests  of  industry,  a 
letter  will  be  sent  to  each  person  that 
has  made  a  nomination,  and  to  those 
organizations  indicating  an  interest  in 
participating  in  the  selection  process, 
together  with  a  complete  list  of  all  such 
organizations  and  the  nominees.  This 
letter  will  state  that  it  is  the 
responsibility  of  each  nominator  or 
organization  indicating  an  interest  in 
participating  in  the  selection  process  to 
consult  with  the  others  in  selecting  a 
single  member  representing  industry 
interests  for  the  panel  within  60  days 


after  receipt  of  the  letter.  If  no 
individual  is  selected  within  60  days, 
the  agency  will  select  the  nonvoting 
member  representing  industry  interests. 

This  notice  is  issued  under  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2)  and  21  CFR  part  14, 
relating  to  advisory  committees. 

Dated:  May  29,  2003.  * 

Peter  J.  Pitts, 

Associate  Commissioner  for  External 
Relations. 

[FR  Doc.  03-14213  Filed  6-4-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Request  for  Nominations  for  Voting 
Members  on  Public  Advisory  Panels  or 
Committees 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice.  v 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  requesting 
nominations  for  voting  members  to 
serve  on  certain  device  panels  of  the 
Medical  Devices  Advisory  Committee, 
the  National  Mamnjpgraphy  Quality 
Assurance  Advisory  Committee,  the 
Device  Good  Manufacturing  Practice 
Advisory  Committee,  and  the  Technical 
Electronic  Products  Radiation  Safety 
Standards  Committee  in  the  Center  for 
Devices  and  Radiological  Health. 
Nominations  will  be  accepted  for 
current  vacancies  and  those  that  will  or 
may  occur  through  August  31,  2004. 

FDA  has  a  special  interest  in  ensuring 
that  women,  minority  groups,  and 
individuals  with  disabilities  are 
adequately  represented  on  advisory 
committees  and,  therefore,  encourages 
nominations  of  qualified  candidates 
from  these  groups. 
DATES:  Because  scheduled  vacancies 
occur  on  various  dates  throughout  each 
year,  no  cutoff  date  is  established  for  the 
receipt  of  nominations.  However,  when 
possible,  nominations  should  be 
received  at  least  6  months  before  the    ^ 
date  of  scheduled  vacancies  for  each 
year,  as  indicated  in  this  notice. 

ADDRESSES:  Send  all  nominations  and 
curricula  vitae  to: 

1 .  For  the  device  parrels:  Nancy  J. 
Pluhowski,  Center  for  Devices  and 
Radiological  Health  (HFZ-400),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville.  MD  20850, 
301-594-2022,  e-mail: 
NJP@CDRH.FDA .  GOV. 


Federal  Register/Vol.  68.  No.  108/Thursday,  June  5,  2003 /Notices 


33721 


2.  For  the  National  Mammography. 
Quality  Assurance  Advisory  Committee, 
excluding  consumer  representatives: 
Charles  A.  Finder,  Center  for  Devices 
and  Radiological  Health  (HFZ-240), 
Food  and  Drug  Administration,  1350 
Piccard  Dr.,  Rockville.  MD  20850.  e- 
mail:  CAF@CDRH.FDA.GOV. 

3.  For  health  professional,  industry 

.  representatives  and  government  ~ 

representatives  for  the  Device  Good 
Man  ufacturing  Practice  Advisory 
Committee:  Sharon  Kalokerinos,  Center 
for  Devices  and  Radiological  Health 
(HFZ-300),  Food  and  Drug 
Administration,  2094  Gaither  Rd., 
Rockville,  MD  20850,  e-mail: 
SMK@CDRH.FDA.GOV. 

4:  For  government  representatives  and 
industry  representatives  for  the 
Technical  Electronic  Product  Radiation 

.  Safety  Standards  Committee:  Richard  V. 
Kaczmarek,  Center  for  Devices  and 
Radiological  Health  (HFZ-240),  Food 
and  Drug  Administration,  1350  Piccard 
Dr.,  Rockville,  MD  20850. 
R  VK@CDRH.FDA .  GOV. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  L.  Walker,  Center  for  Devices 
and  Radiological  Health  {HFZ-17),  Food 
and  Drug  Administration,  2098  Gaither 
Rd.,  Rockville.  MD  20850,  301-594- 
1283,  ext.  114.  e-mail: 
KLW@CDRH.FDA.GOV. 

SUPPLEMENTARY  INFORMATION: 
I.  Vacancies 

FDA  is  requesting  nominations  of 
voting  members  for  vacancies  listed  as 
follows: 

1 .  Anesthesiology  and  Respiratory 
Therapy  Devices  Panel:  Four  vacancies 
immediately,  one  vacancy  occurring 
November  30,  2003;  anesthesiologists, 
pulmonary  medicine  specialists,  or 
other  experts  who  have  specialized 
interests  in  ventilatory  support, 
pharmacology,  physiology,  or  the  effects 
and  complications  of  anesthesia. 

2.  Circulatory  System  Devices  Panel: 
Three  vacancies  occurring  June  30, 
2004;  interventional  cardiologists, 
electrophysiologists,  invasive  (vascular) 
radiologists,  vascular  and  cardiothoracic 
surgeons,  and  cardiologists  with  special 
interest  in  congestive  heart  failure. 

3.  Clinical  Chemistry  and  Clinical 
Toxicology  Devices  Panel:  Three 
vacancies  occurring  February  28,  2004; 
doctors  of  medicine  or  philosophy  with 
experience  in  clinical  chemistiy, 
clinical  toxicology,  clinical  pathology, 
and/or  clinical  laboratory  medicine. 

4.  Dental  Products  Panel:  Two  ■ 
vacancies,  immediately,  three  vacancies 
occurring  October  31.  2003;  dentists, 
engineers  and  scientists  who  have 
expertise  in  the  areas  of  lasers, 


temporomandibular  joint  implants  and/ 
or  endodontics;  or  experts  in  tissue 
engineering  and/or  bone  physiology 
relative  to  the  oral  and  maxillofacial 


area. 


5.  General  and  Plastic  Surgery  Devices 
Panel:  FourAracancies  immediately,  one 
vacancy  occurring  August  31,  2003; 
general  siu^eons.  plastic  sui^eons. 
thoracic  surgeons,  abdominal  surgeons, 
pelvic  surgeons  and  reconstructive 
surgeons,  biomaterials  experts,  laser 
experts,  wound  healing  experts,  or 
endoscopic  surgery  experts. 

6.  Hematology  and  Pathology  Devices 
Panel:  Three  vacancies  immediately; 
hematologists  (benign  and/or  malignant 
hematology),  hematopathologists 
(general  and  special  hematology, 
coagulation  and  hemostasis,  and 
hematological  oncology),  gynecologists 
with  special  interests  in  gynecological 
oncology,  cytopathologists,  and 
molecular  biologists  with  special 
interests  in  development  of  predictive 
and  prognostic  biomarkers. 

7.  Immunology  Devices  Panel:  Three 
vacancies  occurring  February  28,  2004; 
persons  with  experience  in  medical, 
surgical,  or  clinical  oncology,  internal 
medicine;  clinical  immunology,  allergy, 
molecular  diagnostics,  or  clinical 
laboratory  medicine. 

8.  Molecular  and  Clinical  Genetics 
Devices  Panel:  Four  vacancies  occurring 
May  31,  2004;  experts  in  human 
genetics  and  in  the  clinical  management 
of  patients  with  genetic  disorders,  e.g., 
pediatricians,  obstetricians, 
neonatologists.  The  agency  is  also 
interested  in  considering  candidates 
with  training  in  inborn  errors  of 
metabolism,  biochemical  and/or 
molecular  genetics,  population  genetics, 
epidemiology  and  related  statistical 
training.  Additionally,  individuals  with 
experience  in  genetic  counseling, 
medical  ethics  as  well  as  ancillary  fields 
of  study  will  be  considered. 

9.  Obstetrics  and  Gynecology  Devices 
Panel:  One  vacancy  occurring  January 
31,  2004;  experts  in  perinatology, 
embryology,  reproductive 
endocrinology,  operative  hysteroscopy, 
pelviscopy.  electrosurgery.  laser 
surgery,  assisted  reproductive 
technologies,  contraception,  post- 
operative adhesions,  and  cervical  cancer 
and  colposcopy;  biostatisticians  and    .. 
engineers  with  experience  in  obstetrics/ 
gynecology  devices;  urogynecologists; 
experts  in  breast  care;  expert  in 
gynecology  in  the  older  patient;  experts 
in  diagnostic  (optical)  spectroscopy. 

10.  Ophthalmic  Devices'Panel:  One 
vacancy  occurring  October  31,  2003; 
ophthalmologists  specializing  in 
cataract  and  refractive  surgery,  vitreo- 
retinal  surgery,  pediatric 


ophthalmology,  and  the  treatment  of 
glaucoma;  in  addition  to  vision 
scientists,  electrophysiologists,  and 
optometrists. 

11.  Orthopaedic  and  Rehabilitation 
Devices  Panel:  Two  vacancies  occurring 
August  31,  2004;  doctors  of  medicine  or 
philosophy  with  experience  in  tissue 
engineering,  calcification  or 
biomaterials;  orthopedic  surgeons^ 
experienced  with  prosthetic  ligament 
devices,  joint  implants,  or  spinal 
instrumentation;  physical  therapists 
experienced  in  spinal  cord  injuries, 
neurophysiologj',  el^trotherapy,  and 
joint  biomechanics;  rheumatologists;  or 
biomedical  engineers. 

12.  Radiological  Devices  Panel:  One 
vacancy  immediately,  two  vacancies 
occurring  January  31,  2004;  statistician 
with  biomedical  expertise  including  the 
design  of  clinical  trials,  ROC  (receiver 
operating  characteristic)  analysis, 
diagnostic  test  evaluation,  and  data 
testing. 

13.  National  Mammography  Quality 
Assurance  Advisory  Committee:  Three 
vacancies  occurring  January  31,  2004; 
physician,  practitioner,  or  other  health  * 
professional  whose  clinical  practice, 
research  specialization,  or  professional 
expertise  includes  a  significant  focus  on 
rnammography. 

14.  Device  Good  Manufacturing 
Practice  Advisory  Committee:  six 
vacancies  occurring  immediately;  three 
government  representatives,  two 
industry  representatives,  and  one  health 
professional. 

15.  Technical  Electronic  Product 
Radiation  Safety  Standards  Committee: 
Four  vacancies  immediately,  one 
government  representative  and  three 
industry  representatives;  three 
vacancies  occurring  December  31,  2003. 
two  government  representatives  and  one 
industry'  representative. 

II.  Functions 

A.  Medical  Devices  Advisor}^  Committee 

The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
miarketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation.  The  panels  engage  in  a 
number  of  activities  to  fulfill  the 
functions  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  envisions  for 
device  advisory  panels.  With  the 
exception  of  the  Medical  Devices 
Dispute  Resolution  Panel,  each  panel, 
according  to  its  specialty  area:  (1) 
Advises  the  Commissioner  of  Food  and 
Drugs  (the  Commissioner)  regarding 
recommended  classification  or 
reclassification  of  devices  into  one  of 
three  regulatory  categories,  (2)  advises 
on  any  possible  risks  to  health 
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associated  with  the  use  of  devices,  (3) 
advises  on  formulation  of  product 
development  protocols,  (4)  reviews 
premarket  approval  applications  for 
medical  devices,  (5)  reviews  guidelines 
and  guidance  documents,  (6) 
recommends  exemption  of  certain 
devices  from  the  application  of  portions 
of  the  act,  (7)  advises  on  the  necessity 
to  ban  a  device,  and  (8)  responds  to 
requests  from  the  agency  to  review  and 
make  recommendations  on  specific 
issues  or  problems  concerning  the  safety 
and  effectiveness  of  devices.  With  the 
exception  of  the  Medical  Devices 
Dispute  Resolution  Panel,  each  panel, 
according  to  its  specialty  area,  may  also 
make  appropriate  recommendations  to 
the  Commissioner  on  issues  relating  to 
the  design  of  clinical  studies  regarding 
the  safety  and  effectiveness  of  marketed 
and  investigational  devices. 

The  Dental  Products  Panel  also 
functions  at  times  as  a  dental  drug 
panel.  The  functions  of  the  dental  drug 
panel  are  to  evaluate  and  recommend 
whether  various  prescription  drug 
products  should  be  changed  to  over-the- 
counter  status  and  to  evaluate  data  and 
make  recommendations  concerning  the 
approval  of  new  dental  drug  products 
for  human  use. 

The  Medical  Devices  Dispute 
Resolution  Panel  provides  advice  to  the 
Commissioner  on  complex  or  contested 
scientific  issues  between  FDA  and 
medical  device  sponsors,  applicants,  or 
manufacturers  relating  to  specific 
products,  marketing  applications, 
regulatory  decisions  and  actions  by 
FDA,  and  agency  guidance  and  policies. 
The  panel  makes  recommendations  on 
issues  that  are  lacking  resolution,  are 
highly  complex  in  nature,  or  result  from 
challenges  to  regular  advisory  panel 
proceedings  or  agency  decisions  or 
actions. 

B.  National  Mammography  Quality 
Assurance  Advisory  Committee 

The  functions  of  the  committee  are  to 
advise  FDA  on:  (1)  Developing 
appropriate  quality  standards  and 
regulations  for  mammography  facilities, 
(2)  developing  appropriate  standards 
and  regulations  for  bodies  accrediting 
mammography  facilities  under  this 
program,  (3)  developing  regulations 
with  respect  to  sanctions,  (4)  developing 
procedures  for  monitoring  compliance 
with  standards,  (5)  establishing  a 
mechanism  to  investigate  consumer 
complaints,  (6)  reporting  new 
developments  concerning  breast 
imaging  which  should  be  considered  in 
the  oversight  of  mammography 
facilities,  (7)  determining  whether  there 
exists  a  shortage  of  mammography 
facilities  in  rural  and  health 


professional  shortage  areas  and 
determining  the  effects  of  personnel  on 
access  to  the  services  of  such  facilities 
in  such  areas,  (8)  determining  whether 
there  will  exist  a  sufficient  number  of 
medical  physicists  after  October  1,  1999, 
and  (9)  determining  the  costs  and 
benefits  of  compliance  with  these 
requirements. 

C.  Device  Good  Manufacturing  Practice 
Advisory  Committee 

The  functions  of  the  committee  are  to 
review  proposed  regulations  for 
promulgation  regarding  good 
manufacturing  practices  governing  the 
methods  used  in,  and  the  facilities  and 
controls  used  for  manufacture, 
packaging,  storage,  installation,  and 
servicing  of  devices,  and  make 
recommendations  regarding  the 
feasibility  and  reasonableness  of  those 
proposed  regulations.  The  cohimittee 
also  reviews  and  makes 
recommendations  on  proposed 
guidelines  developed  to  assist  the 
medical  device  industry  in  meeting  the 
good  manufacturing  practice 
requirements,  and  provides  advice  with 
regard  to  any  petition  submitted  by  a 
manufacturer  for  an  exemption  or 
variance  from  good  manufacturing 
practice  regulations. 

Section  520  of  the  act  (21  U.S.C.  360j), 
as  amended,  provides  that  the  Device 
Good  Manufacturing  Practice  Advisory 
Conunittee  shall  be  composed  of  nine 
members  as  follows:  (1)  Three  of  the 
members  shall  be  appointed  from 
persons  who  are  officers  or  employees 
of  any  Federal,  State,  or  local 
government;  (2)  two  shall  be 
representatives  of  interests  of  the  device 
manufacturing  industry;  (3)  two  shall  be 
representatives  of  the  interests  of 
physicians  and  other  health 
professionals;  and  (4)  two  shall  be 
representatives  of  the  interests  of  the 
general  public. 

D.  Technical  Electronic  Product 
Radiation  Safety  Standards  Committee 

The  function  of  the  committee  is  to 
provide  advice  and  consultation  on  the 
techriical  feasibility,  reasonableness, 
and  practicability  of  performance 
standards  for  electronic  products  to 
control  the  emission  of  radiation  from 
such  products.  The  committee  may 
recommend  electronic  product  radiation 
safety  standards  for  consideration. 

Section  534(f)  of  the  act,  as  amended 
by  the  Safe  Medical  Devices  Act  of  1990 
(21  U.S.C.  360kk(f)),  provides  that  the 
Technical  Electronic  Product  Radiation 
Safety  Standards  Committee  include 
five  members  from  governmental 
agencies,  including  State  or  Federal 
Governments,  five  members  from  the 


affected  industries,  and  five  members 
from  the  general  public,  of  which  at 
least  one  shall  be  a  representative  of 
organized  labor. 

m.  Qualifications 

A.  Panels  of  the  Medical  Devices 
Advisory  Committee 

Persons  nominated  for  membership 
on  the  panels  shall  have  adequately 
diversified  experience  appropriate  to 
the  work  of  the  panel  in  such  fields  as 
clinical  and  administrative  medicine, 
engineering,  biological  and  physical       ' 
sciences,  statistics,  and  other  related 
professions.  The  nature  of  specialized 
training  and  experience  necessary  to 
qualify  the  nominee  as  an  expert 
suitable  for  appointment  may  include 
experience  in  medical  practice, 
teaching,  and/or  research  relevant  to  the 
field  of  activity  of  the  panel.  The 
particular  needs  at  this  time  for  each 
panel  are  listed  in  section  I  of  this 
document.  The  term  of  office  is  up  to  4 
years,  depending  on  the  appointment 
date. 

B.  National  Mammography  Quality 
Assurance  Advisory  Committee 

Persons  nominated  for  membership 
should  be  physicians,  practitioners,  and 
other  health  professionals,  whose 
clinical  practice,  research 
specialization,  or  professional  expertise 
include  a  significant  focus  on 
mammography  and  individuals 
identified  with  consumer  interests.  Prior 
experience  on  Federal  public  advisory 
committees  in  the  same  or  similar 
subject  areas  will  also  be  considered 
relevant  professional  expertise.  The 
particular  needs  at  this  time  for  each 
panel  are  listed  in  section  1  of  this 
document.  The  term  of  office  is  up  to  4 
years,  depending  on  the  appointment 
date. 

C.  Device  Good  Manufacturing  Practice 
Advisory  Committee  ^ 

Persons  nominated  for  membership  as 
a  government  representative  or  health 
professional  should  have  knowledge  of 
or  expertise  in  any  one  or  more  of  the 
following  areas:  quality  assurance 
concerning  the  design,  manufacture, 
iflnd  use  of  medical  devices.  To  be 
eligible  for  selection  as  a  representative 
of  the  general  public  or  industry, 
nominees  should  possess  appropriate 
qualifications  to  understand  and 
contribute  to  the  committee's  work.  The 
particular  needs  at  this  time  for  each 
panel  are  listed  in  section  I  of  this 
document.  The  term  of  office  is  up  to  4 
years,  depending  on  the  appointment 
date. 
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D.  Technical  Electronic  Product 
Radiation  Safety  Standards  Committee 

Persons  nominated  must  be 
technically  qualified  by  training  and 
experience  in  one  or  more  fields  of 
science  or  engineering  applicable  to 
electronic  product  radiation  safety.  The 
particular  needs  at  this  time  for  each 
panel  are  listed  in  section  I  of  this 
document.  The  term  of  office  is  up  to  4 
years,  depending  on  the  appointment 
date. 

IV.  Nomination  Procedures 

Any  interested  person  may  nominate 
one  or  more  qualified  persons  for 
membership  on  one  or  more  of  the 
advisory  panels  or  advisory  committees. 
Self-nominations  are  also  accepted." 
Nominations  shall  include  complete 
curriculum  vitae  of  each  nominee, 
current  business  address  and  telephone 
number,  and  shall  state  that  the 
nominee  is  aware  of  the  nomination,  is 
willing  to  serve  as  a  member,  and 
appears  to  have  no  conflict  of  interest 
that  would  preclude  membership.  FDA 
will  ask  the  potential  candidates  to 
provide  detailed  information  concerning 
such  matters  as  financial  holdings, 
employment,  and  research  grants  and/or 
contracts  to  permit  evaluation  of 
possible  sources  of  conflict  of  interest. 

This  notice  is  issued  under  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2)  and  21  CFR  part  14 
relating  to  advisory  committees. 

Dated:  May  29,  2003. 
Peter  J.  Pitts, 

Associate  Commissioner  for  External . 
Relations. 

[FR  Doc.  03-14210  Filed  6-4-03;  8:45  am] 

BUYING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Endocrinologic  and  Metabolic  Drugs 
Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  aimoimces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Endocrinologic 
and  Metabolic  Drugs  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 


Date  and  Time:  The  meeting  will  be 
held  on  July  9,  2003,  fi^m  8:30  a.m.  to 
5  p.m. 

Location:  Holiday  Inn,  Versailles 
Ballrooms,  8120  Wisconsin  Ave., 
Bethesda,  MD. 

Contact  Person:  Domette  Spell- 
LeSane,  Center  for  Drug  Evaluation. and 
Research  (HFD-21),  Pood  and  Drug 
Administration,  5600  Fishers  Lane  (for 
express  delivery,  5630  Fishers  Lane.  rm. 
1093),  Rockville,  MD  20857,  301-827- 
7001,  FAX:  301-827-6776,  e-mail: 
spelllesaned@cder.fda.gov,  or  FDA 
Advisory  Committee  Information  Line, 
1-800-741-8138  (301-443-0572  in  the 
Washington,^  DC  area),  code  12536. ' 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting.  • 
Agenda:  The  committee  will  discuss 
new  drug  application  (NBA)  21-366. 
CRESTOR  (rosuvastatin  calcium) 
tablets,  AstraZeneca  Pharmaceuticals 
LP,  agent  for  iPR  Pharmaceuticals,  Inc.. 
for  the  proposed  indication  of  treatment 
of  hypercholesterolemia  and  mixed 
dyslipidemia. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  July  1 ,  2003.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1:30 
p.m.  and  2:30  p.m.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  July  1,  2003,  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  fiames  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 
Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee  - 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Domette 
Spell-LeSane  at  least  7  days  in  advance 
of  the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  May  29.  2003. 
Peter  J.  Pitts, 

Associate  Commissioner  for  Externa! 
Relations. 

[FR  Doc.  03-14214  Filed  6-4-03;  8:45  am] 

8ILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  03N-^203] 

Innovative  Systems  for  Delivery  of 
Drugs  and  Biologies:  Scientific, 
Clinical,  and  Regulatory  Challenges 
Public  Workshop 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  public  workshop  and 
request  for  comments. 

SUMMARY:  The  Food  and'Drug 
Administration  (FDA)  is  announcing  a 
public  workshop  to  discuss  iimovative 
systems  for  delivery  of  drugs  and 
biologies.  The  purpose  of  this  workshop 
is  to  serve  as  a  forum  for  the  academic 
and  clinical  communities,  industry, 
consumer  and  patient  advocacy  groups, 
and  FDA  to  discuss  the  latest  scientific 
and  clinical  developments  for  these 
products,  as  well  as  any  regulator}' 
concerns  and  challenges.  FDA  hopes  to 
facilitate  the  development  of  new- 
technology  by  addressing  and  clarifying 
regulatory  uncertainty  and  by  increasing 
the  predictability  of  product 
development.  This  project  is  a  part  of 
the  Commissioner  of  the  Food  and  Drug 
Administration's  initiative  entitled 
"Improving  Innovation  in  Medical 
Technology:  Beyond  2002.  "  For 
reference,  the  white  paper  describing 
the  entire  initiative  is  available  at  http:/ 
/www.fda.gov/bbs/topics/NEWS/2003/ 
NEW00867.html.  The  input  received  at 
the  workshop  and  from  written 
comments  will  be  considered  in  drafting 
guidance  or  other  information  for 
industry. 

Date  and  Time:  The  public  workshop  • 
will  be  held  on  July  8,  2003,  from  8  a.m. 
to  5:30  p.m. 

Addresses:  The  public  workshop  will 
be  held  at  the  Bethesda  Marriott.  5151 
Pooks  Hill  Rd..  Bethesda,  MD  20814. 
301-897-9400,  FAX  301-897-0192. 
Submit  written  or  electronic  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  e-mail: 
FDADockets@oc.fda.gov.  Additional 
information  about  the  meeting  and 
directions  to  the  facility  are  available  oh 
the  Internet  at:  http://www.fda.gov/ 
cdrh/meetings/070803.html. 

Contact  Person:  Cynthia  Benson, 
Center  for  Devices  and  Radiological 
Health  (HFZ-3),  Food  and  Drug 
Administration,  9200  Corporate  Blvd.. 
Rockville,  MD  20850,  301-827-7989,  e- 
mail:  cmh@cdrh.fda.gov. 
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Agenda:  At  the  workshop,  FDA  will 
hear  presentations  and  receive 
comments  from  stakeholders  likely  to  be 
affected  by  FDA  policies  or  procedures 
regarding  the  review  and  approval  of 
innovative  medical  products. 
Stakeholders  include,  but  are  not 
limited  to  device,  drug,  and  biological 
product  manufacturers;  members  of  the 
academic  and  clinical  communities;  and 
consumer  and  patient  advocacy  groups. 

Registration:  Freregistration  is 
required  by  July  1.  2003.  and  will  be 
accepted  on  a  first-come,  first-served 
basis:  however,  notwithstanding 
attendance  at  the  workshop,  interested 
persons  are  encouraged  to  provide 
comments  (see  the  Request  for 
Comments  section  of  this  dociunent). 
There  will  be  no  onsite  registration. 
FDA  is  pleased  to  provide  thp 
opportunity  for  interested  persons  to 
listen  hom  a  remote  location  to  the  live 
proceedings  of  the  public  workshop.  In 
order  to  ensure  that  a  sufficient  number 
of  call-in  lines  are  available,  please 
register  to  listen  to  the  meeting  at  http:/ 
/www.fda  .gov/cdrh/meetings/ 
070803.html.  Persons  without  Internet 
access  may  call  1-888-203-6161.  The 
registration  deadline  is  July  1,  2003.  For 
technical  reasons,  persons  wishing  to 
make  an  oral  presentation  at  the  public 
workshop  must  do  so  in  person.  Those 
who  wish  to  make  presentations  should 
submit  written  notification  including: 
(1)  The  specific  issue  related  to  the  topic 
you  intend  to  address:  (2)  the  names  and 
addresses  of  all  individuals  that  will 
participate  in  your  presentation;  (3)  the 
approximate  amount  of  time  your 
•  presentation  will  require;  and  (4)  two 
copies  of  all  presentation  materials  to 
Cynthia  Benson  by  June  27,  2003. 
Presentations  will  be  limited  to  the 
topics  outlined  in  the  SUPPLEMENTARY 
INFORMATION  section  of  this  document 
and,  depending  on  the  number  of 
speakers,  FDA  may  limit  the  time 
allotted  for  each  presentation.  If  you 
need  special  accommodations  due  to  a 
disability,  please  contact  Anne  Marie 
Williams  at  301-594-1283  at  least  7 
days  in  advance. 

Request  for  Comments:  Regardless  of 
attendance  at  the  workshop,  interested 
persons  may  submit  written  or 
electronic  comments  to  the  Dockets 
Management  Branch  (see  the  Addresses 
section  of  this  document).  You  should 
annotate  and  organize  your  comments  to 
identify  the  specific  issues  to  which 
they  refer.  Submit  two  paper  copies  of 
any  mailed  comments.  Individuals  may 
submit  one  copy.  Identify  comments 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  comments  that  FDA 
receives  will  be  made  available  at  the 


Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Transcripts:  Following  the  workshop, 
transcripts  will  be  available  for  review 
at  the  Dockets  Management  Branch  (see 
the  Addresses  section  of  this  document). 
SUPPLEMENTARY  INFORMATION:  FDA 
believes  that  innovative  and  novel 
medical  technologies  have  the  potential 
to  greatly  improve  the  public  health  in 
many  different  areas.  By  addressing  and 
clarifying  regulatory  uncertainty,  the 
agency  believes  that  the  development  of 
these  technologies  will  be  expedited 
and  the  predictability  in  product 
development  will  be  increased,  thus 
allowing-more  of  these  products  to 
reach  the  marketplace  in  a  timely 
manner.  As  part  of  a  broad  effort  to 
increase  the  development  of  novel 
medical  technologies,  FDA  is  seeking 
information  on  how  to  expedite  the 
review  and  approval  of  innovative 
devices  for  the  delivery  of  drugs  and 
biologies.  For  this  effort,  these  products 
will  be  broadly  defined.  We  are 
including  any  combination  of  drug  and 
device  or  biologic  and  device  products 
in  which  the  two  components  work 
together  to  have  a  desired  effect  on  the 
patient.  Some  examples  of  the 
innovative  products  to  be  included  in 
this  effort  are: 

•  Novel,  specialized  catheters  to 
permit  localized  delivery  of  drugs  or 
biologies  (e.g.,  chemotherapeutic  agents, 
thrombolytics,  cells/biologies); 

•  Lasers  or  other  energy  delivery 
devices  for  delivery  or  enhancement  of 
drug  or  biologic  effectiveness  (e.g., 
electroporetic  or  laser  systems  to 
enhance  the  transport  of  drugs  to  the 
target  site); 

•  Device/ drug  or  device/biologic 
combinations  that  permit  new  routes  of 
administration  for  drugs  (e.g.,  devices 
for  inhalation  of  drugs  formerly 
administered  intravenously); 

•  Devices  that  activate  drugs  in  the 
body  (e.g.,  photodynamic  therapy); 

•  Drug-eluting  stents  designed  to 
prevent  restenosis;  and 

•  Orthopedic  repair  products 
containing  bone  morphogenic  proteins 
or  other  cytokines. 

The  lead  for  review  of  the  products  to 
be  discussed  in  the  workshop  may  be  in 
any  of  the  FDA  medical  products 
centers  (the  Center  for  Drug  Evaluation 
and  Research,  the  Center  for  Biologies 
Evaluation  and  Research,  and  the  Center 
for  Devices  and  Radiological  Health,  i.e., 
CDER,  CBER  or  CDRH)  and  the  products 
may  reach  the  market  through  several 
different  regulatory  pathways  (e.g., 
investigational  device  exemption/ 
premarket  approval  applications  (IDE/ 


PMA),  investigational  new  drug 
application/new  drug  application  (IND/ 
NDA),  IND/biological  license 
application  (BLA),  IDE/510(k).  or  a 
combination  of  these).  This  workshop  is 
being  held  to  provide  a  forum  for  the 
academic  and  clinical  communities, 
industry,  consumer  and  patient 
advocacy  groups  and  FDA  to  discuss  the 
latest  scientific  and  clinical 
developments,  for  these  products  as  well 
as  any  regulatory  concerns  and 
challenges.  In  addition  to  increasing  our 
understanding  of  the  latest 
technological  developments  in  this 
field,  FDA  is  seeking  input  to 
specifically  address  the  following: 

1.  What  are  the  most  critical 
challenges  in  developing  and  bringing 
to  market  a  novel,  innovative 
technology  for  delivery  of  drugs  or 
biologies? 

2.  Which  areas  are  most  important  for 
the  agency  to  provide  guidance  to 
developers  of  these  novel  products? 

3.  How  can  the  agency  best 
collaborate  with  industry,  academia, 
other  government  agencies,  and  other 
scientific  bodies  in  this  area  of  rapidly 
evolving  technology? 

The  agency  hopes  to  use  the 
information  from  the  workshop  to  guide 
the  futxire  development  of  guidance 
documents,  memoranda  of 
imderstanding,  or  other  position  papers. 

Dated:  May  27,  2003. 
Linda  S.  Kahan, 

Deputy  Director.  Center  for  Devices  and  ' 

Radiological  Health. 
|FR  Doc.  03-14209  Filed  6-4-03:  8:45  ami 

8ILUNG  COOE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  03rM)168] 

Current  Status  of  Useful  Written 
Prescription  Drug  information  for 
Consumers:  Public  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  public  meeting; 

request  for  comments. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
public  meeting  to  discuss  the  current 
status  of  the  private  sector's  efforts  to 
provide  useful  written  prescription  drug 
information  to  consumers.  Public  Law 
104-180  adopted  a  goal  that  useful 
written  information  would  be 
distributed  to  75  percent  of  individuals 
receiving  new  prescriptions  by  the  year 
2000.  An  FDA-commissioned  study  of 
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written  information  disseminated 
during  2001  with  four  widely-used 
prescription  drugs  reported  the  average 
"usefulness"  of  the  information  was 
only  about  50  percent.  The  statute's  goal 
for  2006  is  that  95  percent  of 
individuals  receiving  new  prescriptions 
.    would  receive  useful  written 
information.  FDA  is  soliciting 
comments  on  and  convening  a  public 
meeting  to  discuss  what  steps  can  be 
taken  to  improve  the  usefulness  of  such 
written  prescription  drug  information  in 
order  to  meet  the  year  2006  goal.  FDA 
is  posing  four  specific  questions,  and 
the  agency  is  interested  in  responses  to 
these  questions  and  any  other  pertinent 
information  stakeholders  would  like  to 
share. 

Date  and  Time:  The  public  meeting 
will  be  held  on  July  31,  2003,  from  9 
a.m.  to  5  p.m.  Registration  to  speak  at 
the  meeting  must  be  received  by  June 
30,  2003.  Written  or  electronic 
comments  will  be  accepted  to  the 
docket  imtil  September  2,  2003. 

Location:  The  public  meeting  will  be 
held  at  the  National  Transportation 
Safety  Board  Boardroom  and  Conference 
Center.  429  L'Enfant  Plaza,  SW., 
Washington,  DC  20594.  (Phone:  202- 
314-6421;  Metro:  L'Enfant  Plaza  station 
on  the  green,  yellow,  blue,  and  orange 
lines).  See:  http://www.ntsb.gov/events/ 
newlocation.htm.  (FDA  has  verified  the 
Web  site  address,  but  FDA  is  not 
responsible  for  any  subsequent  changes 
to  the  Web  site  after  this  document 
publishes  in  the  Federal  Register.) 
For  Information  Regarding  This 
Notice  Contact:  Christine  Bechtel, 
Center  for  Drug  Evaluation  and  Research 
(HFD-006),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-594-5458. 
email  bechtelc@cder.fda.gov.  If  you 
need  special  accommodations  due  to  a 
disability,  please  inform  the  contact 
person. 

Registration  and  Requests  for  Oral 
Presentation:  No  registration  is  required 
if  you  only  plan  to  attend  the  meeting. 
Seating  will  be  on  a  first-come,  first- 
served  basis.  If  you  wish  to  make  an  oral 
presentation  during  the  open  public 
comment  period  of  the  meeting,  you 
must  register  to  speak  at  the  meeting  by 
submitting  your  name,  title,  business 
affiliation,  address,  telephone  number, 
fax  number,  and  e-mail  address  and  you 
must  specify  on  your  registration  that 
you  wish  to  make  a  presentation.  You 
must  also  submit  the  following:  (1)  A 
written  statement  for  each  question 
addressed,  (2)  the  names  and  addresses 
of  all  who  plan  to  participate,  and  (3) 
the  approximate  time  requested  to  make 
your  presentation.  Individuals  who 
register  to  make  an  oral  presentation 


will  be  notified  of  the  scheduled  time 
for  their  presentation  prior  to  the 
meeting.  Depending  on  the  number  of 
presentations,  FDA  may  have  to  limit 
the  time  allotted  for  each  presentation. 
All  participants  are  encouraged  to 
attend  the  entire  day.  Presenters  must 
submit  two  hard  copies  of  each 
presentation  given. 

For  Registration  Information  Contact: 
Christine  Bechtel,  Center  for  Drug 
Evaluation  and  Research  (HFD-006), 
Food  and  Drug  Admiaistration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-594-5458.  email 
bechtelc@cder.fda.gov.  Electronic 
registration  for  this  meeting  is  available 
at:  http://www.accessdata.fda.gov/ 
scripts/oc/dockets/meetings/ 
meetingdocket.cfm,  or,  registration 
requests  and  materials  can  be  sent  to 
Christine  Bechtel. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Access  to  useful  written  patient 
information  is  an  important  aspect  of 
helping  to  ensure  appropriate  use  of 
prescription  medicines,  thereby 
preventing  serious  personal  injury  and 
avoiding  excess  costs  to  consumers  and 
the  health  care  system.  FDA  telephone 
surveys  have  shown  that  the  rate  of 
distribution  of  written,  prescription  drug 
information  has  increased  over  the  past 
20  years. 

Historically,  written  patient 
information  has  either  been  required  by 
regulation  for  particular  prescription 
drug  products  or  product  classes,  or  has 
been  distributed  on  a  voluntary  basis  by 
the  manufactiuer.  Since  1968,  FDA  has 
occasionally  required  that  prescription 
drug  labeling  written  Specifically  for 
patients  in  nontechnical  language  be 
distributed  to  patients  whenever  certain 
prescription  drugs,  or  classes  of 
prescription  drugs,  are  dispensed.  In  the 
1970s,  FDA  began  evaluating  the 
usefulness  of  patient  labeling  for 
prescription  drug  products  generally, 
and  published  a  proposed  rule  to 
require  written  patient  information  for 
prescription  drugs  in  1979  (44  FR 
40016,  July  6,  1379).  In  1980,  FDA 
published  a  final  rule  establishing 
requirements  and  procedures  for  the 
preparation  and  distribution  of  FDA- 
approved  patient  labeling  for  a  large 
number  of  prescription  drugs  (45  FR 
"60754,  September  12,  1980).  FDA 
revoked  those  regulations  in  1982  based, 
in.part,  on  assurances  by  the  private 
sector  that  the  goals  of  the  final  rule 
would  be  met  (47  FR  39147,  September 
7,  1982).  A  decision  was  made  to  allow 
voluntary  private  sector  initiatives  to 
proceed  before  a  determination  was 


made  whether  to  impose  a  mandatory 
program. 

In  1995,  FDA  published  a  proposed 
rule  entitled  "Prescription  Drug  Product 
Labeling;  Medication  Guide 
Requirements"  that  would  have 
required  manufacturers  to  prepare  and 
distribute  "Medication  Guides"  to  - 
accompany  a  limited  number  of 
prescription  drug  products  that  posed  a 
serious  or  significant  public  health 
concern,  and  set  forth  the  requirements 
for  the  Medication  Guide  program  (the 
1995  proposed  rule)  (60  FR  44182, 
August  24,  1995).  FDA's  proposed  goal 
for  prescription  drugs  that  did  not 
require  Medication  Guides  was  that,  by 
the  year  2000,  at  least  75  percent  of 
people  receiving  new  prescriptions 
would  receive  useful  virritten  patient 
information,  and  that  by  2006,  95 
percent  of  people  who  receive  new 
prescriptions  would  also  receive  useful 
written  patient  information.  The  1995 
proposed  rule  set  criteria  by  which 
written  information  would  be  judged  to 
determine  whether  it  was  "useful"  and 
should  therefore  count  toward 
accomplishment  of  the  target  goals.  FDA 
defined  "useful"  as  written  in 
nontechnical  language  and  containing  a 
summary  of  the  most  important 
information  about  the  drug.  FDA  also 
specified  that  the  usefulness  of  written 
patient  information  would  be  evaluated 
according  to  its  scientific  accuracy, 
consistency  with  a  standard  format, 
nonpromotional  tone  and  content, 
specificity,  comprehensiveness, 
understandable  language,  and  legibility. 

On  August  6,  1996,  as  FDA  was 
reviewing  the  pubUc  comments  on  the 
1995  proposed  rule.  Public  Law  104- 
180  that  adopted  goals  consistent  with 
the  1995  proposed  rule  for  the 
distribution  of  useful  written  patient 
information  by  the  private  sector,  was 
enacted.  The  legislation  also  required 
that,  no  later  than  30  days  after  its 
enactment,  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  (DHHS)  (the  Secretary)  would 
request  that  national  organizations 
representing  health  care  professionals, 
consumer  organizations,  voluntary 
health  agencies,  the  pharmaceutical 
industry,  drug  wholesalers,  patient  drug 
information  database  companies,  and 
other  relevant  parties  collaborate  to 
develop  a  long-range  comprehensive 
action  plan  (Action  Plan)  to  achieve 
goals  consistent  with  the  goals  of  the 
1995  proposed  rule.  Required  elements  . 
of  the  Action  Plan  included:  an 
assessment  of  the  effectiveness  of  the 
current  private-sector  approaches  to 
providing  consumer  medication 
information;  the  development  of 
guidelines  for  providing  effective 
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consumer  medication  information 
consistent  with  the  findings  of  such 
assessment;  the  identification  of 
components  necessary  to  ensure  the 
transmittal  of  useful  information  to  the 
public  expected  to  use  the  product, 
including  the  criteria  identifled  in  the 
1995  proposed  rule;  and  the 
development  of  a  mechanism  to 
periodically  assess  the  quality  of 
prescription  information  and  the 
frequency  with  which  it  is  provided  to 
consumers. 

Under  subsection  (d)  of  section  601  of 
Public  Law  104-180,  FDA  could  not 
implement  the  portion  of  the  proposed 
rule,  or  any  other  regulation  or 
guideline,  that  specified  a  uniform, 
FDA-approved  content  or  format  for 
written  information  voluntarily 
provided  to  consumers  about        t 
prescription  drugs,  if  private  sector 
organizations  met  the  requirements  of 
the  long-range  Action  Flan  within  the 
timeframe  provided  by  the  law. 

The  law  also  required  DHHS  to 
review  the  status  of  the  private  sector 
initiatives  designed  to  achieve  the  goals 
of  the  action  plan  by  January  1,  2001. 
Public  Law  104-180  required  that  if  75 
percent  of  individuals  receiving  new 
prescriptions  did  not  receive  useful 
written  information  by  the  year  2000, 
the  limitation  in  subsection  (d)  of 
section  601  would  not  apply  and  the 
Secretary  was  required  to  seek  public 
comment  on  other  initiatives  that  could 
meet  the  goals. 

Initially  following  the  enactment  of 
Public  Law  104-180.  the  Secretary 
asked  the  Keystone  Center  to  convene  a 
Steering  Committee  to  collaboratively 
develop  the  Action  Plan.  The  Action 
Plan  accepted  by  the  Secretary  in 
January  1997  reiterated  the  target  goals 
specified  in  Public  Law  104-180.  The 
Action  Plan  endorsed  the  criteria 
specified  in  Public  Law  104-180  for 
defining  the  usefulness  of  medication 
information.  Specifically,  the  Action 
Plan  stated  that  such  materials  should 
be:  (1)  Scientifically  accurate;  (2) 
unbiased  in  content  and  tone;  (3) 
sufficiently  specific  and  comprehensive; 
(4)  presented  in  an  understandable  and 
legible  format  that  is  readily 
comprehensible  to  consumers;  (5) 
timely  and  up  to  date;  and  (6)  useful, 
that  is,  enables  the  consumer  to  use  the 
medicine  properly  and  appropriately, 
receive  the  maximum  benefit,  and  avoid 
harm.  [The  Action  Plan,  including 
descriptions  of  the  criteria,  is  available 
on  the  Internet  at  http:// 
www.keystone.org.  (FDA  has  verified  the 
Web  site  address,  but  FDA  is  not 
responsible  for  any  subsequent  changes 
to  the  Web  site  after  the  document 
publishes  in  the  Federal  Register.) 


Consistent  with  Public  Law  104-180, 
the  Action  Plan  called  for  the 
development  of  a  mechanism  to 
periodically  assess  the  quality  of  written 
prescription  information  provided  to 
patients.  To  test  a  methodology  for 
collecting  patient  information  materials 
and  assessing  their  usefulness,  FDA 
contracted  with  the  National 
Association  of  Boards  of  Pharmacy 
(NABP).  The  contract  called  for  the 
selection  of  several  State  Boards  of 
Pharmacy,  which  would  arrange  for 
collecting,  from  a  sample  of  State 
pharmacies,  written  materials  given  to 
patients  when  new  prescriptions  for 
three  commonly  prescribed  drugs  were 
filled.  The  contract  also  called  for  the 
development  of  an  expert  panel  to 
create  evaluation  materials  to  assess  the 
usefulness  of  the  information  through 
application  of  the  Action  Plan  criteria. 
The  written  prescription  drug 
information  was  collected  in  1999,  and 
the  final  report  from  the  pilot  study  was 
completed  in  December  1999  and 
presented  by  FDA  at  a  public  workshop 
on  February  29-March  1,  2000. 

In  2001,  FDA  commissioned  NABP  to 
subcontract  a  national  study  to  assess 
the  usefulness  of  written  prescription 
drug  information  being  distributed  to 
patients.  A  professional  shopper  firm 
was  hired  to  bring  prescriptions  for  four 
widely  prescribed  drugs  in  different 
drug  classes  to  384  pharmacies  selected 
in  a  statistically  random  fashion  from  a    - 
national  list.  All  written  materials 
received  with  the  prescriptions  were 
sent  to  an  expert  panel  for  evaluation 
against  the  criteria  endorsed  by  the 
Action  Plan.  The  results  of  the  study 
were  announced  in  2002.  The 
evaluation  found  that,  on  average,  89 
percent  of  patients  received  some  form 
of  written  medication  information. 
However,  the  expert  panel  found  that 
the  average  "usefulness"  of  the 
information  was  only  about  50  percent. 
The  report  of  the  evaluation  is  available 
at  htip://www.fda.gov/cder/reports/ 
prescription  info/ de fa  u  It.  htm. 

The  report  findings  were  presented  at 
an  FDA  Drug  Safety  and  Risk 
Management  Advisory  Committee  (the 
Advisory  Committee)  meeting  on  July 
17,  2002.  The  Advisory  Committee 
recommended  that  FDA  take  a  more 
active  role  in  advising  and  encouraging 
the  private  sector  to  meet  the  2006  goal. 
FDA  accords  the  recommendations  of     ^ 
all  advisory  committees  significant 
weight,  but  such  recommendations  are 
not  binding  on  the  agency.  A  transcript 
of  FDA's  Drug  Safety  and  Risk 
Management  Advisory  Committee 
meeting  on  July  17,  2002,  is  available  at 
http://www.fda.gov/ohrms/dockets/ac/ 
02/tmnscripts/3874Tl  htm. 


n.  Scope  of  Discussion 

In  view  of  the  facts  described  in 
section  I  of  this  document.  FDA  is 
soliciting  comments  on  several  issues 
and  is  convening  this  public  meeting  on 
July  31,  2003,  to  discuss  the  current 
status  of  the  private  sector's  efforts  to 
provide  useful  written  prescription  drug 
information  to  consumers.  Interested 
persons  are  invited  to  submit  comments 
to  the  docket  and  to  attend  the  public 
meeting  and  present  their  views.  Issues 
that  we  are  asking  interested  parties  to 
address  in  their  comments,  at  the  public 
meeting,  or  both,  are  as  follows: 

1.  What  steps  is  the  private  sector 
taking  to  improve  the  usefulness  of  the 
written  information  patients  receive 
with  prescription  drugs  and  to  meet  the 
Year  2006  goal? 

2.  What  barriers  exist  for  the  private 
sector  to  meet  the  Year  2006  goal,  and 
what  plans  exist  to  overcome  these 
barriers? 

3.  What  should  the  role  of  FDA  be  in 
assuring  full  implementation  of  the 
Action  Plan  to  meet  the  Year  2006  goal? 

4.  What  other  initiatives  should  FDA 
consider  for  providing  patients  with 
useful  written  information  about 
prescription  drugs  as  endorsed  by 
Public  Law  104-180?  Such  initiatives 
could  include  the  possibility  of  FDA 
requiring  manufacturers  to  provide 
authorized  dispensers  with  the  means  to 
distribute  useful  written  information 
approved  by  FDA. 

III.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061.  Rockville, 
MD  20852.  written  or  electronic 
comments  on  or  before  September  2, 
2003.  You  must  submit  two  copies  of 
conunents.  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  Submit 
electronic  coinments  by  September  2, 
2003,  to  fdadockets@oc.fda.gov  or  at 
http://www.accessdata.fda.gov/scripts/ 
oc/dockets/edockethome.cfm.  You 
should  annotate  and  organize  your 
comments  to  identify  the  specific 
questions  to  which  they  refer. 
Comments  to  the  docket  can  be 
reviewed  in  the  Dockets  Management 
Branch,  Monday  through  Friday 
between  9  a.m.  and  4  p.m.  or  on  the 
Internet  at  http://www.fda.gov/ohrms/ 
dockets/dockets/dockets.htm  (select 
docket  #  03N-O168). 

rV.  Transcripts 

You  may  request  a  copy  of  the 
transcript  in  writing  from  the  Freedom 
of  Information  Office  (HFI-35),  Food 
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and  Drug  Administration,  5600  Fishers 
Lane,  rm.  12A-16,  Rockville,  MD  20857, 
approximately  15  days  after  the  meeting 
at  a  cost  of  10  cents  per  page.  You  may 
also  examine  the  transcript  Monday 
through  Friday  between  9  a.m.  and  4 
p.m.  in  the  Dockets  Management  Branch 
or  on  the  Internet  at  http://www.fda.gov/ 
ohrms/dockets/dockets/dockets.htm 
(select  docket  #  03N-0168).  The 
transcript  will  be  available  4-6  weeks 
after  the  meeting. 

V.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  a  copy  of  the  commissioned 
study  report  at  http://www.fda.gov/cder/ 
reports/prescriptioninfo/default.htm, 
the  Action  Plan  at  http:// 
www.keystone.org,  and  a  transcript  of 
FDA's  July  17.  2002.  Drug  Safety  and 
Risk  Management  Advisory  Committee 
meeting  at  http://www.fda.gov/ohniis/ 
dockets/ac/02/transcripts/3874Tl.htm. 

Dated:  May  22.  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 
(PR  Doc.  03-14212  Filed  6-4-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  98N-0359] 

Program  Priorities  in  the  Center  for 
Food  Safety  and  Applied  Nutrition; 
Request  for  Comments 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  requesting 
comments  concerning  the  establishment 
of  program  priorities  in  the  Center  for 
Food  Safety  and  Applied  Nutrition 
(CFSAN)  for  fiscal  year  (FY)  2004.  As 
part  of  its  annual  planning,  budgeting, 
and  resource  allocation  process,  CFSAN 
is  reviewing  its  programs  to  set 
priorities  and  establish  work  product 
expectations.  This  notice  is  being 
published  to  give  the  public  an 
opportunity  to  provide  input  into  the 
priority-setting  process. 
DATES:  Submit  written  or  electronic 
comments  by  August  4,  2003. 

ADDRESSES:  Submit  written  comments 
concerning  this  document  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  Submit  electronic  comments 


to  http://www.fda.gov/dockets/ 
ecomments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  J.  Carrington,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
666),  Food  and  Drug  Administration, 
5100  Paint  Branch  Pkwy.,  College  Park, 
MD  20740,  301-436-1697,  ore-mail: 
DcaiTing@cfsan.fda.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

On  March  10,  2003,  CFSAN  released 
a  dociunent  entitled  "2003  CFSAN 
Program  Priorities."  The  document,  a 
copy  of  which  is  available  on  CFSAN's 
Web  site  [www.cfsan.fda.gov], 
constitutes  the  center's  priority  work 
plan  for  FY  2003.  i.e..  October  1.  2002. 
through  September  30.  2003.  (Copies 
also  are  available  from  the  contact 
person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section.)  The  2003 
work  plan  is  based  on  input  we  received 
from  our  stakeholders  as  well  as  input 
generated  internally.  Throughout  the 
priority-setting  process,  we  focus  on  one 
central  question:  ".Where  do  we  do  the 
most  good  for  consumers?" 

The  FY  2003  work  plan  focuses 
heavily  on  ensuring  the  security  of  our 
country's  food  supply  as  a  primary  goal. 
With  the  enactment  in  June  2002  of  the 
Public  Health  Security  and  Bioterrorism 
Preparedness  and  Response  Act  (Public 
Law  107-188).  much  of  our  effort  during 
the  current  fiscal  year  will  focus  on 
issuing  the  necessary  regulations  to 
implement  this  statute.  We  will  also 
continue  to  enhance  our  level  of 
emergency  preparedness,  particularly 
our  laboratory  preparedness. 

The  FY  2003  work  plan  continues  to 
place  a  high  priority  on  food  safety,  food 
additives,  and  dietary  supplements,  and 
also  highlights  our  desire  to  revitalize 
our  nutrition  program.  In  December 
2002,  FDA  annoimced  a  major  initiative 
to  enhance  "Consumer  Health 
Information  for  Better  Nutrition." 
Accordingly,  this  year's  plan  includes 
the  steps  needed  to  implement  that 
initiative,  including  increased 
enforcement  against  unsubstantiated 
claims  on  food  and  dietary  supplement 
products. 

Outside  of  these  priorities,  the  FY 
2003  work  plan  identifies  eight  other 
program  areas  and  cross-cutting  areas 
that  need  emphasis:. (1)  Cosmetics;  (2) 
enhancing  the  science  base;  (3) 
international  activities;  (4)  food 
biotechnology;  (5)  enhancing  internal 
processes;  (6)  focused  economic-based 
regulations;  (7)  equal  employment 
opportunity/diversity  initiatives;  and  (8) 
management  initiatives. 


■  The  FY  2003  work  plan  contains  two 
lists  of  activities — the  "A-list"  and  the 
"B-list."  Our  goal  is  to  fully  complete  at 
least  90  percent  of  the  145  "A-list" 
activities  by  the  end  of  the  fiscal  year. 
September  30.  2003.  Activities  oii  the 
"B-list"  are  those  we  plan  to  make 
progress  on,  but  may  not  complete.  . 
before  the  end  of  the  fiscal  year. 

CFSAN  intends  to  issue  a  mid-year 
progress  report  on  what  program 
priority  activities  already  have  been    - 
completed  to  date  in, FY  2003  as  well  as 
any  adjustments  in  the  work  plan  (i.e., 
additions  or  deletions)  for  the  balance  of 
the  fiscal  year. 

CFSAN  has  responsibility  for  many 
importcmt  ongoing  activities  that  are  not 
identified  in  the  work  plan.  For 
example,  the  center's  base  programs  in 
data  collection,  research,  and 
enforcement  are  important  and  ongoing. 
Rather,  the  work  plan  addresses 
primarily  those  initiatives  representing 
something  new  or  different  that  we  need 
to  address  in  2003  as  well  as  priority 
initiatives  that  are  being  continued  from 
the  2002  work  plan.  In  addition,  the 
work  plan  does  not  address  the  myriad 
of  unanticipated  issues  that  often 
require  a  substantial  investment  of 
CFSAN  resources  (e.g.,  response  to 
outbreaks  of  foodbome  illness). 

n.  2004  CFSAN  Program  Priorities 

FDA  is  requesting  comments 
concerning  the  establishment  of 
program  priorities  in  CFSAN  for  FY 
2004,  and  the  input  will  be  used  to 
develop  CFSAN's  2004.  work  plan.  The 
work  plan  will  set  forth  the  center's 
program  priorities  for  October  1,  2003, 
through  September  30,  2004.  FDA 
intends  to  make  the  2004  work  plan 
available  in  the  fall  of  2003. 

The  format  of  the  2004  work  plan  will 
be  similar  to  last  year's  work  plan.  FDA 
expects  there  will  be  considerable 
continuity  and  followthrough  between 
the  2d03  and  2004  work  plans.  For 
example,  new  initiatives  aimed  at 
increasing  the  security  of  our  country's 
food  supply  and  revitalizing  our 
nutrition  program  will  continue  to  be  a 
-high  priority  in  FY  2004.  » 

FDA  is  in  the  process  of  developing 
a  majoi' strategic  plan  and  has  identified 
the  following  five  top  priority  areas  for 
the  agency:  (1)  A  strong  FDA;  (2) 
efficient  risk  management;  (3)  patient 
and  consumer  safety;  (4)  better  informed 
consumers;  and  (5)  counter-terrorism. 
Action  items  implementing  the  strategic 
plan  will  be  incorporated  into  CFSAN's 
priorities  for  FY  2004. 

As  noted  in  the  previous  paragraphs, 
many  of  the  "B-list"  activities  are  2-year 
projects  that  we  are  positioning  to  be 
candidates  for  the  "A-list"  next  year. 
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FDA  requests  comments  on  which  "B- 
list"  activities  should  be  elevated  to  the 
"A-list"  for  completion  in  2004.  Finally, 
as  noted.  FDA  requests  comments  on 
new  program  areas  or  activities  that 
should  be  added  as  a  high  priority  for 
FY  2004. 

III.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  this  document. 
Submit  a  single  copy  of  electronic 
comments  or  two  paper  copies  of  any 
mailed  comments,  except  that 
individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

Dated:  May  28,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

IFR  Doc.  03-14106  Filed  6-4-03:  8:45  am] 

BILLING  CODE  41 06-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44.  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13).  the  Health 
Resources  and  Services  Administration 
(HRSA)  publishes  periodic  summaries 
of  proposed  projects  being  developed 
for  submission  to  OMB  under  the 
Paperu'ork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 


is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Proiect:  Drug  Pricing  Program 
Reporting  Requirements  (OMB  No. 
091 5-01 78)— Revision 

Section  602  of  Puhlic  Law  102-585, 
the  Veterans  Health  Care  Act  of  1992, 
enacted  section  340B  of  the  Public 
Health  Service  Act  (PHS  Act), 
"Limitation  on  Prices  of  Drugs 
Purchased  by  Covered  Entities."  Section 
340B  provides  that  a  manufacturer  who 
sells  covered  outpatient  drugs  to  eligible 
entities  must  sign  a  pharmaceutical 
pricing  agreement  with  the  Secretary  of 
Health  and  Human  Services  in  which 
the  manufacturer  agrees  to  charge  a 
price  for  covered  outpatient  drugs  that 
will  not  exceed  an  amount  determined 
under  a  statutory  formula. 

Covered  entities  which  choose  to 
participate  in  the  section  340B  drug 
discount  program  must  comply  with  the 
requirements  of  section  340B(a)(5)  of  the 
PHS  Act.  Section  340B(a)(5)(A) 
prohibits  a  covered  entity  from 
accepting  a  discount  for  a  drug  that 
would  also  generate  a  Medicaid  rebate. 
Further,  section  340B(a)(5)(B)  prohibits 
a  covered  entity  from  reselling  or 
otherwise  transferring  a  discounted  drug 
to  a  person  who  is  not  a  patient  of  the 
entity. 

In  response  to  the  statutory  mandate 
of  section  340B(a)(5)(C)  to  develop  audit 
guidelines  and  because  of  the  potential 
for  disputes  involving  covered  entities 
and  participating  drug  manufacturers, 
the  HRSA  Pharmacy  Affairs  Branch 
(PAB)  has  developed  a  dispute 
resolution  process  for  manufacturers 
and  covered  entities  as  well  as 
manufacturer  guidelines  for  audit  of 
covered  entities. 


Audit  Guidelines 

A  manufacturer  will  be  permitted  to 
conduct  an  audit  only  when  there  is 
reasonable  cause  to  believe  a  violation 
of  section  340B(a)(5){A)  or  (B)  has 
occurred.  The  manufacturer  must  notify 
the  covered  entity  in  writing  when  it 
believes  the  covered  entity  has  violated 
the  provisions  of  section  340B.  If  the 
problem  caimot  be  resolved,  the 
manufacturer  must  then  submit  an  audit 
work  plan  describing  the  audit  and 
evidence  in  support  of  the  reasonable 
cause  standard  to  the  HRSA  PAB  for 
review.  The  office  will  review  the 
documentation  to  determine  if 
reasonable  cause  exist.  Once  the  audit  is 
completed,  the  manufacturer  will 
submit  copies  of  the  audit  report  to  the 
HRSA  PAB  for  review  and  resolution  of 
the  Hndings.  as  appropriate.  The 
manufacturer  will  also  submit  an 
informational  copy  of  the  audit  report  to 
the  HHS  Office  of  Inspector  General. 

Dispute  Resolution  Guidelines 

Because  of  the  potential  for  disputes 
involving  covered  entities  and 
participating  drug  manufacturers,  the 
HRSA  PAB  has  developed  an  informal 
dispute  resolution  process  which  can  be 
used  if  an  entity  or  manufacturer  is 
believed  to  be  in  violation  of  section 
340B.  Prior  to  filing  a  request  for 
resolution  of  a  dispute  with  the  HRSA 
PAB,  the  parties  must  attempt,  in  good 
faith,  to  resolve  the  dispute.  All  parties 
involved  in  the  dispute  must  maintain 
written  documentation  as  evidence  of  a 
good  faith  attempt  to  resolve  the 
dispute.  If  the  dispute  is  not  resolved 
and  dispute  resolution  is  desired,  a 
party  must  submit  a  written  request  for 
a  review  of  the  dispute"  to  the  HRSA 
PAB.  A  committee  appointed  to  review 
the  documentation  will  send  a  letter  to 
the  party  alleged  to  have  committed  a 
violation.  The  party  will  be  asked  to 
provide  a  response  to  or  a  rebuttal  of  the 
allegations.  • 

To  date,  there  have  been  no  requests 
for  audits,  but  two  disputes  have 
reached  the  level  where  a  conunittee 
review  may  be  needed.  As  a  result,  the 
estimates  of  annualized  hour  burden  for 
audits  and  disputes  have  been  reduced 
to  the  level  shown  in  the  table  below. 


Reporting  requirement 


Number  of 
respondents 


Responses 

per 
respondent 


Total 
responses 


Hours/ 
response 


Total  burden 
hours 


■  / 

AUDITS 

Audit  Notification  of  Entity' 

2 

1 
1 

1 

.1 

1 

2 

1 
1 

.      4 

8 

.     1 

8 

Audit  Worltplan '   

8 

Audit  Report '  : 

'  ■    1 
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Reporting  requirement 

Number  of 
respondents 

Responses 

per 
respondent 

Total 
responses 

Hours/ 
response 

Total  burden 
hours 

Entity  Response 

0 

1 !- 

0 

0 

0 

0 

^ 

DISPUTE  RESOLUTION 

Mediation  Request 

Rebuttal .-. 

2 
2 

4 
1 

8 
2 

10 
16 

80 
32 

Total  

8 

1.8 

14 

9.2 

129 

'  Prepared  by  the  manufacturer.                   ! 

• 

* 

^ 

Recordkeeping  requirement 


Dispute  records 


Number  of 
recordkeepers 


Hours  of 
reQordkeeping 


Total  tHjrden 


10 


The  total  burden  is  134  hours. 

Send  comments  to  Susan  G.  Queen, 
Ph.D.,  HRSA  Reports  Clearance  Officer, 
Room  14—45,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  May  30,  2003. 
Jane  M.  Harrison, ' 

Director,  Division  ofPolicyHeview  and 

Coordination. 

[FR  Doc.  03-14217  Filed  6-^-03:  8:45  am] 

BILUNG  CODE  416S-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
'  Administration 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  infoxmation 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 


Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Repots 
Clearance  Office  on  (301)-443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Project:  Health  Care  for  the 
Homeless  Program  User/Visit  Surveys — 
NEW 

The  Bureau  of  Primary  Health  Care    . 
(BPHC)  of  HRSA  is  planning  to  conduct 
User/Visit  Surveys  of  the  Health  Care 
for  Homeless  Program  (HCHP).  The 
purpose  of  this  study  is  to  conduct 
nationally  representative  surveys,  which 
have  the  following  components:  (1)  A 
personal  interview  survey  of  HCHP  site 
users;  and  (2)  a  record-based  study  of 
visits  to  HCHP  sites. 

The  HCHP  is  the  Federal  program 
with  the  sole  responsibility  for 
addressing  the  critical  primary  health 
care  needs  of  homeless  individuals.  The 
HCHP  is  administered  by  the  BPHC.  The 
BPHC  is  interested  in  knowing  more 
about  the  general  and  specific 
characteristics  of  the  HCHP  users  and 
their  visits  to  the  HCHP  sites.  As  a 
consequence,  a  personal  interview 


survey  (User  Survey)  will  be 
administered  to  a  nationally 
representative  sample  of  HCHP  users 
and  a  representative  sample  of  medical 
visits  of  HCHP  sites  (Visit  Survey)  will 
be  examined  as  well. 

These  surveys  are  designed  and 
intended  to  be  primary  sources  of 
information  on  the  hedth  and  visits  of 
the  HCHP  users.  The  information  will 
provide  policy  makers  with  a  bettej 
understanding  of  the  services  that  HCHP 
users  are  receiving  at  HCHP  sites  and 
hovv  well  these  sites  are  meeting  the 
needs  of  HCHP  users. 

Data  from  the  surveys  will  provide 
quantitative  information  on  the 
homeless  population  served  by  the 
HCHP,  specifically:  (a) 
Sociodemographic  characteristics,  (b) 
health  care  access  and  utilization,  (c) 
health  status  and  morbidity,  (d)  health 
care  experiences  and  risk  behaviors,  (e) 
content  of  medical  encoimters,  (f) 
preventive  care,  and  (g)  and  living 
conditions.  These  surveys  will  provide 
data  useful  to  the  HCHP  and  will  enable 
HRSA  to  provide  data  required  by 
Congress  under  the  Government  * 

Performance  and  Results  Act  of  1993. 

The  estimated  burden  on  respondents 
and  HCHP  site  staff  is  as  follows: 


Fonm 


Grantee  Recruitment  

Grantee  Sampling  Methods 

User  Survey 

Visit  Survey 

Total 


Number  of 
respondents 


30  grantees 
30  grantees 
1 ,020  users 
1.020  visits  . 

2.070 


Responses 

per 
Eespondent 


Total  response 


30 

30 

1,020 

1,020 


2,070 


Hours  per 
response 


1 
3 
1 


.25 


Total  burden 
hour 


30 

90 

1,020 

255 


1,395 
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Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Allison  Eyte,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503,  Fax  number  202-395-6974. 

Dated:  May  30.  2003.  ' 

)ane  M.  Harrison, 

Director.  Division  of  Policy  Review  and 

Coordination. 

|FR  Doc.  03-14218  Filed  6-4-03:  8:45  ami 

BH.UNQ  COOe  4ia5-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

United  States  Secret  Service 

Notice  of  Proposed  Information 
Collection 

ACTION:  Notice  of  Proposed  Information. 
Collection. 

summary:  The  U.S.  Department  of 
Homeland  Security.  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
request  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  Currently,  the 
U.S.  Secret  Service,  within  the  U.S. 
Department  of  Homeland  Security  is 
soliciting  comments  concerning  the  SSF 
86A,  Supplemental  Investigative  Data. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  ore  before  August 
4,  2003. 

ADDRESSES:  Direct  all  written  comments 
to  United  States- Secret  Service, 
Recruitment  and  Personnel  Security 
Division,  Attn:  Robin  DeProspero, 
Personnel  Security  Branch,  950  H  St, 
NW.,  Washington,  DC  20373-5824, 
Suite  3800.  202/406-5433.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  either  call  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339  or  call 
directly  (TTY)  202-406-5390. ' 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to:  United  States 
Secret  Service,  Recruitment  and 
Personnel  Security  Division,  Attn: 
Althea  Washington.  Personnel  Security 
Branch,  950  H  Street,  NW..  Washington. 
DC  20373-5824.  Telephone  number: 
(202) 406-9403. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires 
each  Federal  agency  to  provide 
interested  Federal  agencies  and  the 


public  an  early  opportunity  to  comment 
on  information  collection  requests.  The 
notice  for  this  proposed  information 
collection  contains  the  following:  (1) 
The  name  of  the  component  of  the  U.S. 
Department  of  Homeland  Security;  (2) 
Type  of  review  requested,  e.g.  new, 
revision,  extension,  existing  or 
reinstatement;  (3)  OMB  Control 
Number,  if  applicable;  (4)  Title;  (5) 
Summary  of  the  collection;  (6) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (7) 
Respondents  and  frequency  of 
collection:  and  (8)  Reporting  and/or 
Recordkeeping  burden.  The  Department 
of  Homeland  Security  invites  public 
comment. 

The  Department  of  Homeland 
Security  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collegtion 
necessary  to  the  proper  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility; 
(2)  is  the  estimate  of  burden  for  this 
information  collection  accurate;  (3)  how 
might  the  Department  enhance  the 
qCiality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology. 

Abstract:  Respondents  are  all  Secret 
Service  applicants.  These  applicants,  if 
approved  for  hire,  will  require  a  Top 
Secret  Clearance,  and  possible  SCI 
Access.  Responses  to  questions  on  the 
SSF  86A  yields  information  necessary 
for  the  adjudication  for  eligibility  of  the 
clearance,  as  well  as  ensuring  that  the 
applicant  meets  all  internal  agency 
requirements. 

United  States  Secret  Service 

Title:  Supplemental  Investigative 
Data. 

0^4B  Control  Number:  1 620-0001 . 

Form  Number:  SSF  86A. 

Frequency:  Occasionally. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  10,000. 
Burden  Hours:  30.000. 

Dated:  May  30.  2003. 
Adam  Becker,  * 

Branch  Chief — Policy  Analysis  and  Records 
Systems  Branch  U.S.  Secret  Service,  U.S. 
Department  of  Homeland  Security. 
|FR  Doc.  03-14083  Filed  6-4-03;  8:45  am] 

BILUNO  COOE  4410-42-M  . 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4815-N-2^ 

Notice  of  Submission  of  Proposed 
Infonnation  Collection  to  OMB:         ^ 
MultKamily  Housing  Mortgage  and 
Housing  Assistance  Restructuring 
Program  (Marfc  to  Market) 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date; ^ly  7, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0533)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  nnmber 
(202)  395-6974;  e-mail 
La  uren_  Wittenberg@omb.  eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov, 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  infonnation;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if-applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)^an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 


^~--j 


number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  follov\ring 
information: 

Title  of  Proposal:  Multifamily 
Housing  Mortgage  and  Housing 
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Reporting  Burden 


Assistance  Restructuring  Program  (Mark 
to  Mai-ket). 

OMB  Approval  Number:  2502-0533. 

Form  Numbers:  HUD-9624,  HUD- 
9625. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
Mark-to-Market  Program  is  authorized 
imder  the  Multifamily  Assisted  Housing 
Reform  and  Affordability  Act  of  1997. 
The  infonnation  collection  is  used  to 
determine  the  eligibility  of  FHA-insured 
multifamily  properties  for  participation 
in  the  Mark-to-Market  program  and  the 


terms  on  which  participation  should  ' 
occur.  The  program  reduces  Section  8 
rents  to  market  and  restructures  debt  as 
necessary.  The  purpose  of  the  program 
is  to  preserve  low-income  rental 
housing  affordability  while  reducing  the 
long-term  costs  of  Federal  rental 
assistance,  including  project-based 
assistance,  and  minimizing  the  adverse 
effect  on  the  FHA  insurance  funds. 

Respondents:  Bu^ess  or  other  for- 
profit,  Not-for-Profit  histitutions. 

Frequency  of  Submission:  On 
occasion. 


Number  of 
respondents 


Annual 
responses 


Hours  per 
response 


Burden 
hours 


438 


1 


288 


125,947 


Total  Estimated  Burden  Hours: 
125,947. 

Status:  Extension  of  a  currently  > 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  May  29.  2003. 
Wayne  Edciiiis, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[PR  Doc.  03-14084  Filed  6-4-03;  8:45  am) 

BILUNG  COOE  4210-72-P      ^ 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclcet  No.  FR-4815-N-28] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB: 
Multifamily  Insurance  Benefits  Claims 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HUD. 

ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  July  7, 
2003. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposed  by  name  and/or  OMB 
approval  number  (2502-0415)  and 
shoidd  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  e-mail 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov, 
telephone  (202)  708-2374.  This  is  not  a 
toll-fr«e  number.  Copies  of  the  proposed 
forms  and  other  available  dociunents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
infonnation  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 


affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
nimiber  of  hours  needed  to  (Prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Multifamily 
Insurance  Benefits  Claims. 

OMB  Approval  Number:  2502-0415. 

Form  Numbers:  HUD-2742,  2744-A, 

2744-B,  2744-C,  2744-D,  and  274.4-E. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
When  terms  of  a  multifamily  contract 
are  breached  or  when  a  mortgagee,  meets 
conditions  stated  within  the  multifamily 
contact  for  an  automated  assignment, 
the  holder  of  the  mortgage  may  file  for  . 
insurance  benefits.  The  information 
requested  in  the  Multifamily  Insurance 
Benefits  Claim  is  necessary  to  determine 
insiurance  benefits  to  which  a  claimant 
mortgagee  may  be  entitled  under  12 
U.S.C.  1713(g)  and  Title  H,  Section 
207(g)  of  the  National  Housing  Act. 

Respondents:  Individuals  or 
households,  Business  or  other  for-profit. 

Frequency  of  Submission:  On 
occasion. 


Numt>er  of 
respondents 


Annual 
responses 


Hours  per 
resporise 


Burden 
tiours 


Reporting  Burden 


118, 


3.5 


411 
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Total  Estimated  Burden  Hours:  411. 
Status:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Pap€ffwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  May  29,  2003. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
|FR  Doc.  03-14085  Filed  6-4-03;  8:45  ami 
MLUNO  COM  421»-7a-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4815-N-29] 

Notice  of  Sut>miMion  of  Proposed 
Information  Collection  to  OMB:  A 
Study  of  the  Effectiveness  of  the 
Milwaukee  Lead  Hazard  Control 
Ordinance 

agency:  Office  of  the  Chief  Information 

Officer.  HUD. 

action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  July  7, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2539-0017)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503:  Fax  number 


(202)  395-6974;  e-mail 

La  uren_  WittenbergQomb.  eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
.Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  Southwest.  Washington.  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov, 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  The  Notice 
lists  the  following  Information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  U3e;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needpd  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  A  Study  of  the 
Effectiveness  of  the  Milwaukee  Lead 
Hazard  Control  Ordinance. 

OMB  Appmval  Number:  2539-0017. 

Fonn  Numbers:  None. 


Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Despite  dramatic  reductions  in  blood- 
lead  levels  over  the  pass  15  years,  lead 
poisoning  continues  tq  be  significant 
health  risk  for  young  children.  The 
Third  National  Health  and  Nutrition 
Examination  Survey  suggests  that  the 
greatest  risk  exists  for  children  under 
the  age  of  two.  The  development  of  a 
viable  national  strategy  for  the  primary 
prevention  of  lead  poisoning  in  these 
young  children  is  a  difficult  task.  The 
City  of  Milwaukee  has  «nacted  an 
ordinance  requiring  owners  of  pre-1950 
rental  properties  in  two  target 
neighborhoods  to  carry  out  specified 
essential  maintenance  practices  and 
standard  treatments  by  April  30,  2000. 
The  purpose  of  this  information  , 

collection  activity  is  to  evaluate  the 
feasibility,  costs,  and  effectiveness  (in 
terms  of  reducing  residential  dust-lead 
levels  jmd  preventing  elevated  blood- 
lead  levels  in  children  under  two  years 
of  age)  of  the  comprehensive  primary 
prevention  program  being  conducted  in 
the  two  target  Milwaukee 
neighborhoods.  The  collection 
information  will  be  used  as  vital  input 
for  developing  a  viable  national  strategy 
for  the  primary  prevention  of  childhood 
lead  poisoning. 

This  information  collection  will  • 
involve  conducting  brief  on-site 
interview?  of  tenants,  conducting  visual 
inspections  of  rental  units,  collecting 
dust-wipe  samples  for  lead  analysis 
from  selected  floor  and  window  sill 
locations,  and  obtaining  bold-samples 
from  study  subjects.  If  appropriate,  the 
results  of  this  information  collection 
will  be  used  to  improve  existing  HUD 
guidance  for  primary  prevention  lead- 
hazard  control  activities. 

Respondents:  Individuals  or 
households;  State,  Local  Government. 

Frequency  of  Submission:  On 
occasion.  ' 


Numtwr  of 
respondents 


Annual 
responses 


Hours  per 
response 


Burden  hours 


Reporting  Burden 


1,250 


449 


0.34 


421 


.  Total  Estimated  Burden  Hours:  421. 

Status:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35.  as 
amended. 


Dated:  May  29,  2003. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
(PR  Doc.  03-14086  Filed  6-4-03;  8:45  am] 
MUJNQ  CODE  4210-73-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  Species  Recovery  Permit 
Applications 

AGENCY:  Fish  and  Wildlife  Service,     • 
Interior. 

ACTION:  Notice  of  receipt  of  permit 
applications. 


SUMMARY:  The  following  appUcants  have 
applied  for  a  scientific  research  permit 
to  conduct  certain  activities  with 
endangered  species  piursuant  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  (16  U.S.C.  1531  etseq.).  We  (U.S. 
Fish  and  Wildlife  Service)  solicit  review 
and  comment  from  local.  State,  and 
Federal  agencies,  and  the  public  on  the 
following  permit  requests. 
DATES:  Comments  on  these  permit 
applications  must  be  received  on  or 
before  July  7,  2003  to  receive  pur 
consideration. 
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ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Chief, 
Endangered  Species,  Ecological 
Services,  U.S.  Fish  and  Wildhfe  Service. 
911  NE.  11th  Avenue,  Portland,  Oregon 
97232-4181  (fax:  503-231-6243).  Please 
refer  to  the  respective  perinit  number  for 
each  application  when  submitting 
comments.  All  comments  received, 
including  names  and  addresses,  will 
become  part  of  the  official 
administrative  record  and  may  be  made 
available  to  the  public. 
FOR  FURTHER  INFORMATION  COrffACT: 
Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice  to  the  address  above  (telephone: 
503-231-2063).  Please  refer  to  the 
respective  permit  niunber  for  each 
application  when  requesting  copies  of 
documents. 

SUPPLEMENTARY  INFORMATION: 

Permit  No.  TE-043628 

Applicant:  Institute  for  Applied 
Technology.  Corvallis,  ctegon. 
The  permittee  requests  an  amendment 
to  collect  seeds  of  Erigeron  decumbens 
var.  decumbens  (Willamette  daisy)  in 
conjunction  with  research  in  Polk, 
Benton,  and  Lane  Coimties.  Oregon  for 
the  piupose  of  enhancing  its  survival. 

Permit  No.  TE-025733 

Applicant:  Dynamac  Corporation, 

Corvallis.  Oregon. 

The  permittee  requests  an  amendment 
to  take  (harass  by  survey,  capture, 
handle,  and  release)  the  Oregon  chub 
(Oregonichthys  crameri),  the  White 
River  spinedace  [Lepidomeda 
albivallis],  the  shortnose  sucker 
{Chasmistes  bi^virostris],  and  the  Lost 
River  sucker  (Deltistes  luxatus)  in 
conjunction  with  surveys  in  Oregon  and 
Nye  County,  Nevada  for  the  purpose  of 
enhancing  their  survival. 


Permit  No.  TE-022230 

Applicant:  Jeff  Kidd.  Perris.  California. 

The  permittee  requests  an  amendment 
to  take  (harass  by  survey,  capture, 
handle,  and  release)  the  Arroyo  toad 
(Bufo  califomicus)  in  conjunction  with 
surveys  in  California  for  the  purpose  of 
enhancing  its  survival. 

Permit  No.  TE-065988 

Applicant:  Peninsula  Open  Space  Trust, 
Menlo  Park,  California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  capture,  handle, 
transport,  and  release)  the  San  Francisco 
garter  snake  (Jhamnophis  sirtalis 
tetrataenia)  in  conjunction  with  habitat 
manipulation  in  San  Mateo  County. 
California  for  the  purpose  of  enhancing 
its  survival. 

Permit  No.  TE-071098 

Applicant:  Ncwlh  Coast  Resource 
Management.  Calpella,  California. 
The  applicant  requests  a  permit  to 
take  (harass  by  survey,  captiue,  handle, 
and  release)  the  Sonoma  County  District 
Population  Segment  of  the  California 
tiger  salamander  (.Ambystoma 
califomiense]  in  conjunction  with 
siuveys  in  Sonoma  County.  California 
for  the  purpose  of  enhancing  its 
survival. 

Permit  No.  TE-018078 

Applicant:  Hawaii  Volcanoes  National 
Park,  Hawaii  National  Park,  Hawaii. 
The  permittee  requests  an  amendment 
to  remove/reduce  to  possession 
Argyroxiphium  kauense  (Mauna  Loa 
silversword),  Argyroxiphium 
sandwicense  ssp.  sandwicense 
CAhinahina).  Hibiscadelphus 
giffardianus  (hau  kuahiwi),  Ischaemum 
byrone  (Hilo  ischaemum),  Melicope 
zahlbruckneri  (alani).  Neraudia  ovata 
(no  common  name).  Nothecestrum 
breviforum  ('aiea).  Plantago  hawaiensis 
(kuahiwi  laukahi).  Pleomele  hawaiiensis 
(hala  pepe).  Portulaca  sclerocarpa 
(po'e).  Pritchardia  affinis  (lo'ulu). 
Sesbania  tomentosa  ('ohai),  and  Sicyos 
alba  Canunu)  in  cbnjUnction  with 
captive  propagation  and  outplanting 
throughout  the  remge  of  the  species  in 
Hawaii  for  the  purpose  of  enhancing 
their  siuvival. 

Permit  No.  TE-071433 

Applicant:  Stephanie  Dunbar.  Honolulu; 
Hawaii. 

The  applicant  requests  a  permit  to 
remove/reduce  to  possession  Plantago 
princeps  var.  princeps,  Plantago 
princeps  var.  anomala,  Plantago       , 
princeps  var.  laxiflora,  Plantago 
princeps  var.  longibracteata,  and 


Plantago  hawaiensis  (all  of  which  have 
the  same  common  name  kuahiwi 
laukahi]  in  conjunction  with  research 
studies  throughout  the  range  of  the 
species  in  Hawaii  for  the  purpose  of 
enhancing  their  survival. 

We  solicit  public  revj£w  and 
comment  on  each  of  th^e  recovery 
permit  applications. 

Dated:  May  23,  2003. 

David  J.  Wesley, 

Deputy  Regional  Director,  Region  1.  U.S.  Fish 
and  Wildlife' Service. 

|FR  Doc.  03-14130  Filed  6-4-03;  8:45  am) 

SKIING  CODE  4310-5S-P« 


DEPARTMENT  OF  THE  INTERIOR 

Fish  apd  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Application 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  receipt  of  permit 

application. 


SUMMARY:  The  following  applicants  have 
applied  for  a  scientific  research  p>erniit 
to  conduct  certain  activities  with 
endangered  species  pursuant  to  sections 
10(a)(1)(A)  and  10(c)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1531,efseq.). 
DATES:  Written  comments  on  this  permit 
application  must  be  received  on  or 
before  July  7,  2003. 

ADDRESSES:  Written  data  or  comments 
should  Be  submitted  to  the  Regional 
Director,  U.S.  Fish  and  Wildlife  Service, 
^Ecological  Services,  1  Federal  Drive. 
Fort  Snelling,  Miimesota  55111-4056. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  Fasbender,  Regional  Permits 
Coordinator,  (612)  713-5343. 
SUPPLEMENTARY  INFORMATION: 

Permit  Number  TE056081-1 

./4pp7jca/7f:  EnviroScience,  Inc.,  Stow, 
Ohio. 

The  applicant  requests  a  permit  to 
take  (capture  and  release)  listed  unionid 
mussel  species  throughout  Kentucky. 
The  scientific  research  is  aimed  at 
enhancement  of  survival  of  the  species 
in  the  wild. 


Permit  Number  TE070773 

Applicant:  Genevieve  Spanjer.  Toronto. 

Ontario,  Canada. 

The  applicant  requests  a  permit  to 
take  (capture,  handle,  euid  harass)  the 
Indiana  bat  (Myotis  sodalis),  gray  bat  (M.' 
grisescens),  Ozark  big-eared  bat 
{Corynorhinus  townsendii  ingens)  and 
Virginia  big-eared  bat  (C.  t.  viginianus) 
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in  the  States  of  Alabama,  Georgia. 
Indiana,  Kentucky.  New  York.  Ohio, 
Tennessee,  Vermont,  Virginia,  and  West 
Virginia.  The  scientific  research  is 
aimed  at  enhancement  of  siuvival  of  the 
species  in  the  wild. 

Permit  Number  TE070779 

Applicant:  Daniel  A.  Maltese, 

Pittsbiu^,  Pennsylvania. 

The  applicant  requests  a  permit  to 
take  (capture,  handle,  and  harass)  the 
Indiana  bat  [Myotis  sodalis)  in  Ohio. 
The  scientific  research  is  aimed  at 
enhancement  of  survival  of  the  species 
in  the  wild. 

Permit  Number  TE070782 

Applicant:  Barbara  J.  Barton,  Ypsilanti, 

Michigan. 

The  applicant  requests  a  permit  to 
take  Mitchell's  satyr  [Neonympha 
mitchellii  mitchellii)  in  Michigan.  The 
scientific  research  is  aimed  at 
enhancement  of  survival  of  the  species 
in  the  wild. 

Permit  Number  TE071066 

Applicant:  Bat  Conservation  and 

Management,  Inc.,  Carlisle, 

Pennsylvania. 

The  applicant  requests  a  permit  to 
take  (capture,  handle,  and  harass)  the 
Indiana  bat  (Myotis  sodalis)  in  Iowa. 
The  scientific  research  is  aimed  at 
enhancement  of  siuvival  of  the  species 
in  the  wild. 


Documents  and  other  information 
submitted  with  this  application  are 
available  for  review  by  any  party  who 
requests  a  copy  from  the  following 
office  within  30  days  of  the  date  of 
publication  of  this  notice:  U.S.  Fish  and 
Wildlife  Service,  Ecological  Services,  1 
Federal  Drive,  Fort  Snelling,  Minnesota 
55111-4056,  peter Jasbendei®fws.gov, 
telephone  (612)  713-5343,  or  FAX  (612) 
713-5292.  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents. 
Please  refer  to  the  respective  permit 
numbers  when  submitting  comments. 

Dated:  May  7,  2003. 
Charles  M.  Wooley. 

Assistant  Regional  Director,  Ecological 
Services.  Region  3,  Fort  Snelling,  Minnesota. 
(FR  Doc.  03-14131  Filed  6-4-03;  8:45  am) 
BILLINO  CODE  431»-«S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

issuanca  of  Parmits 

agency:  Fish  and  Wildlife  Service. 
Interior. 

Endangered  Species 


ACTION:  Notice  of  Issuance  of  a  Permit 
for  Endangered  Species. 

SUMMARY:  The  following  permit  was 
issued. 

ADDRESSES:  Documents  and  other 
information  submitted  with  this 
application  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents  to: 
U.S.  Fish  and  Wildlife  Service,  Division 
of  Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203;  fax  703/358-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  on  the  date  below,  as 
authorized  by  the  provisions  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.).  the 
Fish  and  Wildlife  Service  issued  the 
requested  peqxnt  subject  to  certain 
conditions  set  forth  therein.  For  each 
permit  for  an  endangered  species,  the 
Service  found  that  (1)  the  application 
was  filed  in  good  faith,  (2)  the  granted 
permit  would  not  operate  to  the 
disadvantage  of  the  endangered  species, 
and  (3)  the  granted  permit  would  be 
consistent  with  the  purposes  and  policy 
set  forth  in  Section  2  of  the  Endangered 
Species  Act  of  1973,  as  amended. 


Permit  numt)ef 

Applicant 

Receipt  of  application  Federal  Reg- 
ister notice 

Permit  issuance  date 

065981  

Matson's  Laboratory.  LLC  

68  FR  2069;  January  15,  2003  

May  7.  2003. 

Dated:  May  16.  2003. 
Charles  S.  Hamilton, 

Senior  Permit  Biologist,  Branch  of  Permits, 

Division  of  Management  Authority. 

[FR  Doc.  03-14149  Filed  6-4-03;  8:45  am] 

MUMQCOOC  4310-<»-^ 

DEPARTMENT  OF  THE  INTERIOR 
Fiah  and  Wildllfa  Sarvica 
Racaipt  of  Applicationa  for  Parmit 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  applications 

for  permit. 

SUMMARY:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/or  marine 

mammals 


DATES:  Written  data,  comments  or 
requests  must  be  received  by  July  7, 
2003. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  Mrritten 
request  for  a  copy  of  such  dociunents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service.  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203; 
fax  703/358-2281. 

FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 

SUPPLEMENTARY  INFORMATION: 


Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

PRT-067587 

Applicant:  Patricia  Szczys,  University  of 
Massachusetts-Boston,  Boston.  MA. 
The  applicant  requests  a  permit  to 
export  DNA  taken  from  blood  sampled 
from  wild  roseate  terns  [Sterna 
dougallii)  for  the  purpose  of  scientific 
research.  This  notification  covers 
activities  to  be  conducted  by  the 
applicant  over  a  five-year  period. 
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PRT-072069 

Applicant:  Wesley  Carl  Bates. 

Columbus.  OH. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  frtim  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-072073 

Applicant:  James  H.  Zindl,  Sussex,  WI. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  pf  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-072106 

Applicant:  William  R.  Meyers, 

Chattanooga,  TN. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
siuvivaJ  of  the  species. 

Endangered  Marine  Mammals  and 
Marine  Mammals 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  marine  mammals  emd/or 
marine  mammals.  The  application(s) 
was/were  submitted  to  satisfy 
requirements  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C. 
1531 ,  et  seq.)  and/or  the  Marine 
Manunal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.),  and 
the  regulations  governing  endangered 
species  (50  CFR  part  17)  and/or  marine 
mammals  (50  CFR  part  18).  Written 
data,  conmients,  or  requests  for  copies 
of  the  complete  applications  or  requests 
for  a  public  hearing  on  these 
applications  should  be  submitted  to  the 
Director  (address  above).  Anyone 
requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be  ' 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Director. 

PRT-07189g 

Applicant:  Branko  A.Terkovich, 
Mendham,  NJ. 

The  apphcant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport  hunted  from  the  Viscoimt 


Mellville  Sound  polar  bear  population 
in  Canada  for  personal  use. 

PRT-072002 

Applicant:  Michael  J.  Vandemaele, 
Mattawan,  MI. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  {Ursus  maritimus) 
sport  hunted  from  the  Viscount 
Mellville  Sound  polar  bpar  population 
in  Canada  for  personal  use. 

PRT-072004 

Applicant:  Alfred  E.  Delgreco,  E. 
Patchogue,  NY. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport  hunted  from  the  Viscount 
Mellville  Sound  polar  bear  population 
in  Canada  for  personal  use. 

PRT-072007 

Applicant:  Fehx  G.  Widlacki^  Orland, 
IL. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport  hunted  from  the  Lancaster  Sound 
polar  bear  population  in  Canada  for 
personal  use. 

PRT-072044 

Applicant:  Scott  Garrett  Olds, 
Grangeville,  ID. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport  hunted  from  the  Viscount  Melville 
Sound  polar  bear  population  in  Canada 
for  personal  use. 

PRT-072088 

Applicant:  Thomas  H.  Essex,  Falmouth, 
VA. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport  hunted  from  the  Lancaster  Sound 
polar  bear  population  in  Canada  for 
personal  use. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  OMB  through  March  31,2004, 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  niunber. 

Dated:  May  16,  2003. 
Charles  S.  Hamilton, 

Senior  Permit  Biologist,  Branch  of  Permits, 

Division  of  Management  Authority. 

(FR  Doc.  03-14150  Filed  6-4-03;  8:45  am] 

BILUNG  CODE  4310-55-^ 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wlkfilfe  Service 

Racaipt  of  Applicationa  for  Permit    . 

agency:  Fish  and  Wildhfe  Service, 
Interior. 

ACTION:  Notice  of  receipt  of  appUcations 
for  permit. 


summary:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/or  marine 
mammals. 

DATES:  Written  data,  comments  or 
requests  must  be  received  by  July  7, 
2003. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arhngton,  Virginia  22203; 
fax  703/358-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invited  to  conunent  on 
the  following  application  for  a  permit  to 
conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  apphcations 
should  be  submitted  to  the  Director 
(address  above). 

PRT-072379 

Applicant:  Lynn  C.  Thompson,  Ventura, 
CA. 

The  applicant  requests  a  permit  to 
import  the  sport-hiuited  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  RepubUc  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Endangered  Marine  Mammals  and 
Marine  Maimnais 

The  public  is  invited  to  comment  on 
the  following  applications  for  a  permit 
to  conduct  certain  activities  with 
endangered  marine  mammals  and/or 
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marine  mammals.  The  applications 
were  submitted  to  satisfy  requirements 
of  the  Endangered  Species  Act  of  1973, 
as  amended  (16  v. S.C.  \53\,  etseq.) 
and/or  the  Marine  Mammal  Protection 
Act  of  1972,  as  amended  (16  U.S.C. 
1361  et  seq.),  and  the  regulations 
governing  endangered  species  (50  CFR 
part  17)  and/ or  marine  mammals  (50 
CFR  part  18).  Written  data,  comments, 
or  requests  for  copies  of  the  complete 
applications  or  requests  for  a  public 
hearing  on  these  applications  should  be 
submitted  to  the  Director  (address 
above).  Anyone  requesting  a  hearing 
should  give  specific  reasons  why  a 
hearing  would  be  appropriate.  The 
holding  of  such  a  hearing  is  at  the 
discretion  of  the  Director. 

PRT-072135. 

Applicant:  Paul  M.  Vial,  Fresno.  CA 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport  hunted  from  the  Lancaster  Sound 
polar  bear  population  in  Canada  for 
personal  use. 

Applicant:  Mark  D.  Nuessle.  Scottsdale, 
AZ 

PRT-072138.       . 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport  hunted  from  the  Lancaster  Soiuid 
polar  bear  population  in  Canada  for 
personal  use. 

Applicant:  Michael  B.  Thomas,  Atlanta. 
GA 

PRT-072240. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport  hunted  from  the  Lancaster  Soiuid 
polar  bear  population  in  Canada  for 
personal  use. 

Applicant:  Scott  S.  Snyder,  McCook,  NE 

PRT-072383. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport  hunted  from  the  Lancaster  Sound 
polar  bear  population  in  Canada  for 
personal  use. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  0MB  through  March  31,  2004, 
0MB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  0MB 
control  number. 


Dated:  May  23.  2003. 
Monica  Farris, 

Senior  Permit  Biologist,  Branch  of  Permits, 

Division  of  Management  Authority. 

[PR  Doc.  03-14151  Filed  &-4-03;  8:45  am) 

BtLUNQ  COOe  43ia-S5-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Preparation  of  an  Environmental 
Impact  Statement  for  Issuance  of 
Incidentai  Take  Permits  Associated 
With  a  Habitat  Conservation  Plan  for 
East  Contra  Costa  County,  CA 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  intent. 

summary:  Piu-suant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  as  amended,  we.  the  U.S.  Fish  and 
Wildlife  Service  (Service)  are  advising 
the  public  that  we  intend  to  gather 
information  necessary  to  prepare,  in 
coordination  with  the  East  Contra  Costa 
County  Habitat  Conservation  Plan 
Association  (Association),  a  joint 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (EIS/EIR) 
on  the  East  Contra  Costa  County  Habitat 
Conservation  Plan  (Plan),  which  is  being 
prepared  in  conjunction  with  a  Natural 
Community  Conservation  Plan.  The 
Plan  is  being  prepared  under  Section  10 
(a)(1)(B)  of  the  Federal  Endangered 
Species  Act  of  1973,  as  amended,  (ESA); 
whereas  the  Natural  Commiuityr 
Conservation  Plan  is  being  prepared 
under  the  State  of  California's  Natural 
Community  Conservation  Planning  Act. 
The  Association  intends  to  request  an 
ESA  permit  for  7  species  federally  listed 
as  threatened  or  endangered  and  18 
unlisted  species  that  may  become  listed 
during  the  term  of  the  permit.  The 
permit  is  needed  to  authorize  take  of 
listed  species  that  could  occiu  as  a 
result  of  activities  implemented  under 
the  Plan. 

We  provide  this  notice  to  obtain 
suggestions  and  information  from  other 
agencies  and  the  public  on  the  scope  of 
issues  and  alternatives  to  be  addressed 
in  the  EIS/EIR.  We  invite  written 
comments  from  interested  parties  to 
ensure  that  the  full  range  of  issues 
related  to  the  permit  request  are 
identified. 

DATES:  Written  comments  should  be 
received  on  or  before  August  4,  2003. 
Public  meetings  will  be  held  on:  July  17, 
2003,  3:30  p.m.  to  5:30  p.m.  and  7  p.m. 
to  8:30  p.m.,  Pittsburg,  CA. 
ADDRESSES:  The  public  meetings  will  be 
held  at:  Pittsburg  City  Hall.  65  Civic 


Drive,  Pittsburg,  CA,  94565. 
Information,  written  comments,  or 
questions  related  to  the  preparation  of 
the  EIS/EIR  and  the  NEPA  process 
should  be  submitted  to  Sheila  Larsen, 
Conservation  Planning,  U.S.  Fish  and 
Wildlife  Service,  Sacramento  Fish  and 
Wildlife  Office,  2800  Cottage  Way,  W- 
2605,  Sacramento,  California  95825; 
FAX  (916)  414-6713. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheila  Larsen.  Fish  and  Wildlife 
Biologist,  at  the  Sacramento  Fish  and 
Wildlife  Office  at  (916)  414-6600. 
SUPPLEMENTARY  INFORMATION: 

Reasonable  Accommodation 

Persons  needing  reasonable 
accommodations  in  order  to  attend  and 
participate  in  the  public  meeting  should 
contact  Sheila  Larsen  as  soon  as 
possible.  In  order  to  allow  sufficient 
time  to  process  requests,  please  call  no 
later  than  one  week  before  the  public 
meeting.  Information  regarding  this 
proposed  action  is  available  in 
alternative  formats  upon  request. 

Background 

Section  9  of  the  ESA  and  its 
implementing  Federal  regulations 
prohibit  the  "take"  of  a  species  listed  as 
endangered  or  threatened.  Take  is 
defined  under  the  ESA  as  harass,  harm, 
pursue,  himt,  shoot,  wound,  kill.  trap, 
capture  or  collect  listed  animal  species, 
or  attempt  to  engage  in  such  conduct  (16 
U.S.C.  1538).  However,  under  section 
ip(a)(l)(B)  of  the  ESA,  we  may  issue 
permits  to  authorize  "incidental  take"  of 
listed  species.  "Incidental  take"  is 
defined  by  the  ESA  as  take  that  is 
incidental  to,  and  not  the  purpose  of, 
carrying  out  an  otherwise  lawful 
activity.  Regulations  governing  permits 
for  threatened  and  endangered  species 
are  foimd  in  the  Code  of  Federal 
Regulations  at  50  CFR  17.32  and  50  CFR 
17.22. 

We  anticipate  that  the  Association 
will  request  an  ESA  incidental  take 
.  permit.  The  Association  is  a  Joint 
Powers  Authority  consisting  of  seven 
member  agencies:  Contra  Costa  County; 
cities  of  Brentwood,  Clayton,  Oakley, 
and  Pittsburg;  Contra  Costa  Water 
District;  and  East  Bay  Regional  Park 
District. 

Currently,  26  species  are  proposed  for 
coverage  under  the  Plan.  These  include 
the  federally  listed  endangered  San 
Joaquin  kit  fox  ( Vulpes  macrotus 
mutica),  longhom  fairy  shrimp 
(Bmnchinecta  longiantenna),  vernal 
pool  tadpole  shrimp  (Lepidurus 
packardi),  the  threatened  Alameda 
whipsnake  (Masticophis  lateralis 
euryxanthus),  giant  garter  snake 
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{Thamnophis  gigas),  California  red- 
legged  frog  (Rana  aurora  draytonii), 
vernal  pool  fairy  shrimp  (Branchinecta 
lynchi),  and  the  proposed  California 
tiger  salamander  (^fnbystoma 
califomiense),  and  their  habitats.  The  18 
unlisted  species  proposed  to  be  covered 
imder  the  Plan  include  the  Tovrasend's 
western  big-eared  bat  (Corynorhinus 
townsendii  townsendii),  tricolored 
blackbird  (Agelaius  tricolor),  golden 
eagle  (Aquila  chrysaetos),  western 
burrowing  owl  (Athene  cunicularia 
hypugea),  Swainson's  hawk  (Buteo 
swainsoni),  silvery  legless  lizard 
(Anniella  pulchra  pulchra),  foothill 
yellow-legged  frog  (Rana  boylii), 
midvalley  fairy  shrimp  (Bmnchinecta 
mesovalliensis),  Mount  Diablo 
manzanita  (Arctostaphylos  auriculata), 
brittlescale  (Atriplex  depressa),  San 
Joaquin  spearscale  (Atriplex 
joaquiniana),  big  tarplant 
(Blepharizonia  plumosa),  Mount  Diablo 
fairy  lantern  (Calochortus  pulchellus), 
recurved  larkspur  (Delphinium 
recurvatum),  Diablo  helianthella 
(Helianthella  castanea).  Brewer's  dwarf 
flax  (Hesperolinin  breweri),  showy 
madia  (Madia  radiata),  and  adobe 
navarretia  (Navanetia  nigelliformis  spp. 
nigelliformis).  Species  may  be  added  or 
deleted  during  the  course  of  Plan 
development  based  on  further  analysis, 
new  information,  agency  consultation, 
and  public  comment. 

The  Plan  area  consists  of 
approximately  170,000  acres  in  East 
Contra  Costa  Coimty,  California, 
including  watersheds  that  drain  the 
eastern  flanks  of  Mount  Diablo.  The 
boundaries  of  the  Plan  area  are  generally 
defined  by  the  Alameda-Contra  Costa 
coimty  line,  the  San  Joaquin-Contra 
Costa  coimty  line,  the  Sacramento- 
Contra  Costa  county  line,  the  Solano- 
Contra  Costa  county  line,  and  the 
eastern  flanks  of  Mount  Diablo  and 
adjacent  foothills  in  the  Diablo  Range. 
Excluded  areas  include  current  and 
historic  tidal  areas,  the  City  of  Antioch. 
the  community  of  Discovery  Bay.  and 
the  Clifton  Court  Forebay. 

Implementation  activities  that  may  be 
covered  under  the  Plan  include  urban 
development  and  associated 
infrastructure,  and  County  and/or  city 
projects  related  to  road  maintenance/ 
construction,  water  delivery 
infrastructure,  flood  control,  sanitary 
systems,  and  recreational  opportunities. 
Under  the  Plan,  the  effects  of  covered 
activities  are  expected  to  be  minimized 
and  mitigated  through  participation  in  a 
conservation  program,  which  will  be 
fully  described  in  the  Plan.  The  focus  of 
a  conservation  program  is  to  provide 
long-term  protection  of  covered  species 
by  protecting  biological  communities  in 


the  Plan  area.  The  Plan  is  also  a  Natural 
Community  Conservation  Plan, 
therefore  it  will  provide  protection  at  an 
ecosystem  level  .while  accommodating 
compatible  land  use  and  economic 
grovvth. 

Components  of  a  conservation 
program  are  now  under  consideration 
by  die  Service  and  Association.  These 
components  will  likely  include: 
Avoidance  and  minimization  measures, 
monitoring,  adaptive  management, 
research,  and  mitigation  measures 
consisting  of  preservation,  restoration 
and  enhancement  of  habitat. 

Environmental  Impact  Statement/ 
Report 

The  Association  and  the  Service  have 
selected  Jones  &  Stokes  to  prepare  the 
Draft  EIS/EIR.  The  joint  document  will 
be  prepared  in  compliance  with  NEPA 
and  the  California  Environmental 
Quality  Act  (CEQA).  Although  Jones  & 
Stokes  will  prepare  the  EIS/EIR,  the 
Service  will  be  responsible  for  the  scope 
and  content  of  the  document  for  NEPA 
purposes,  and  the  County  will  be 
responsible  for  the  scope  and  content  of 
the  document  for  CEQA  purposes. 

The  EIS/EIR  will  consider  the 
proposed  action,  the  issuance  of  an 
incidental  take  permit,  no  action  (no 
permit),  and  a  reasonable  range  of 
alternatives.  A  detailed  description  of 
the  proposed  action  and  alternatives 
will  be  included  in  the  EIS/EIR.  We 
anticipate  that  several  alternatives  will 
be  developed,  which  may  vary  by  the 
level  of  conservation,  impacts  caused  by 
the  proposed  activities,  permit  area, 
covered  species,  or  a  combination  of 
trip s 6  i<3ctors 

The  EIS/EIR  will  also  identify 
potentially  significant  impacts  on 
biological  resources,  land  use,  air 
quality,  water  quality,  mineral 
resources,  water  resources,  economics, 
and  other  environmental  1-esource  issues 
that  could  occur  directly  or  indirectly 
with  implementation  of  the  proposed 
action  and  alternatives.  For  all 
potentially  significant  impacts,  the  EIS/ 
EIR  will  identify  mitigation  measures 
where  feasible  to  reduce  these  impacts 
to  a  level  below  significance. 

Environmental  review  of  the  EIS/EIR 
will  be  conducted  in  accordance  with 
the  requirements  of  NEPA  (42  U.S.C. 
4321  et  seq.),  its  implementing 
regulations  (40  CFR  parts  1500-1508), 
other  applicable  regulations,  and 
Service  procedures  for  compliance  with 
those  regulations.  We  are  publishing 
this  notice  in  accordance  v«th  Section 
1501-7  of  NEPA  to  obtain  suggestions 
and  information  from  other  agencies 
and  the  public  on  the  scope  of  issues 
and  alternatives  to  be  adcfressed  in  the 


EIS/EIR.  More  specifically,  we  provide 
this  notice:  (1)  To  describe  the  proposed 
action  and  possible  alternatives;  (2)  to 
advise  other  Federal  and  State  agencies, 
affected  Tribes,  and  the  public  of  our 
intent  to  prepare  an  EIS/EIR;  (3)  to 
announce  the  initiation  of  a  public 
scoping  period;  and  (4)  to  obtain 
suggestions  and  information  on  the 
scope  of  issues  to  be  included  in  the 
EIS/EIR.  The  primary  purpose  of  the 
scoping  process  is  to  identify,  rather 
than  to  debate,  significant  issues  related 
to  the  proposed  action.  We  invite 
wrritten  comments  from  interested 
parties  to  enstu^  that  the  full  range  of 
issues  related  to  the  permit  request  are 
identified.  All  comments  received, 
including  names  and  addresses,  will 
become  part  of  the  official 
administrative  record  and  may  be  made 
available  to  the  public. 

Dated:  May  23.  2003. 
D.  Kenneth  McOermond, 

Deputy  Manager.  Region  1,  California/Nevada 
Operations  Office,  Sacramento.  California. 
(FR  Doc.  03-14109  Filed  6-»-03;  8:45  am) 

BILLING  COOE  4310-5S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Preparation  of  an  Environmental 
Impact  Statement  for  Issuance  of 
Incidental  Take  Permits  Associated 
With  a  Habitat  Conservation  Plan  for 
Solano  County,  CA 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  intent. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969.  as  amended,  we,  the  U.S.  Fish  and 
Wildlife  Service  (USFWS)  are  advising 
the  public  that  we  intend  to  gather 
information  necessary  to  prepare,  in 
coordination  with  the  National  Marine 
Fisheries  Service  (NMFS),  as  a 
cooperating  agency,  and  the  Solano 
County  Water  Agency,  a  joint 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (EIS/EIR) 
on  the  Solano  Habitat  Conservation  Plan 
(Plan),  whichis  being  prepared  in 
conjunction  with  a  Natural  Community 
Conservation  Plan.  The  Plan  is  being 
prepared  under  Section  10(a)(1)(B)  of 
the  Federal  Endangered  Species  Act  of 
1973.  as  amended,  (ESA);  whereas  the 
Natural  Community  Conservation  Plan 
is  being  prepared  under  the  State  of 
California's  Natural  Community 
Conservation  Planning  Act 

Solano  County  Water  Agency,  six  of. 
its  eight  member  agencies,  and 
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Reclamation  District  No.  2068 
(collectively,  the  Applicants)  intend  to 
request  ESA  permits  from  the  USFWS 
and  NMFS  (collectively,  the  Services) 
for  76  species  that  are  federally  listed  as 
threatened  or  endangered  or  that  may 
become  federally  listed  dimng  the  term 
of  the  permits.  The  permits  are  needed 
to  authorize  take  of  listed  species  that 
could  occur  as  a  result  of  activities 
implemented  under  the  Plan. 

We  provide  this  notice  to  obtain 
suggestions  and  information  from  other 
agencies  and  the  public  on  the  scope  of 
issues  and  alternatives  to  be  addressed 
in  the  EIS/EIR.  We  invite  written 
comments  from  interested  parties  to 
ensure  that  the  full  range  of  issues 
related  to  the  permit  requests  are 
identified. 

DATES:  Written  comments  should  be 
received  on  or  before  July  7,  2003. 
Public  meetings  will  be  held  on: 

1.  June  12,  2003,  7  p.m.  to  9  p.m., 
Fairfield,  CA. 

2.  June  16.  2003,  7  p.m.  to  9  p.m., 
Vacaville,  CA. 

ADDRESSES:  The  public  meeting 
locations  are: 

1.  Fairfield— Fairfield  City  Council 
Chambers,  1000  Webster  Street, 
Fairfield,  CA  94533. 

2.  Vacaville — Ulatis  Cultural  Center, 
1000  Ulatis  Drive.  Vacaville,  CA  95687. 

Information,  written  comments,  or 
questions  related  to  preparation  of  the 
EIS/EIR  and  the  NEPA  process  should 
be  submitted  to  Deblyn  Mead, 
Conservation  Planning,  U.S.  Fish  and 
Wildlife  Service,  Sacramento  Fish  and 
Wildlife  Office,  2800  Cottage  Way,  W- 
2605,  Sacramento.  CA  95825;  FAX  (916) 
414-6713. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deblyn  Mead.  Fish  and  Wildlife 
Biologist,  Conservation  Planning,  at  the 
Sacramento  Fish  and  Wildlife  Office  at 
(916) 414-6600. 
SUPPLEMENTARY  INFORMATION: 

Reasonable  Accommodation 

Persons  needing  reasonable 
accommodations  in  order  to  attend  and 
participate  in  the  public  meetings 
should  contact  Deblyn  Mead  as  soon  as 
possible.  In  order  to  allow  sufficient 
time  to  process  requests,  please  call  no 
later  than  one  week  before  the  meetings. 
Information  regarding  this  proposed 
action  is  available  in  alternative  formats 
upon  request. 

Related  Documents 

Persons  wishing  to  obtain  background 
materials  on  the  proposed  Plan  should 
,  contact  David  Okita,  General  Manager, 
Solano  Coimty  Water  Agency,  508 
Elmira  Road.  Vacaville,  CA  95867  at 


(707)  451-2904.  Information  is  also 
available  on  the  Solano  County  Water 
Agency  Web  page  at  http:// 
www.scwa2.com. 

Background 

NEPA  requires  Federal  agencies  to 
conduct  an  environmental  analysis  of 
their  proposed  actions  to  determine  if 
the  actions  may  affect  the  human 
environment.  The  Services  expect  to 
take  action  on  ESA  section  10(a)(1)(B) 
permit  applications  expected  from  the 
Applicants.  Therefore,  the  Services  are 
seeking  public  input  on  the  scope  of  the 
required  NEPA  analysis,  including  the 
range  of  reasonable  alternatives  and 
associated  impacts  of  any  alternatives. 

Section  9  of  the  ESA  and  Federal 
regulation  prohibit  the  "take"  of  animal 
species  listed  as  endangered  or 
threatened.  Take  is  defined  under  the 
ESA  as  harass,  harm,  pursue,  hunt, 
shoot,  wound,  kill,  trap,  capture  or 
collect  unlisted  animal  species,  or 
attempt  to  engage  in  such  conduct  (16 
U.S.C.  1538).  However,  under  section 
10(a)(1)(B)  of  the  ESA,  we  may  issue 
permits  to  authorize  "incidental  take"  of 
listed  species.  "Incidental  take"  is 
defined  by  the  ESA  as  take  that  is 
incidental  to,  and  not  the  purpose  of, 
carrying  out  otherwise  lawful  activity. 
USFWS  regulations  governing  permits 
for  threatened  species  and  endangered 
species,  respectively,  are  at  50  CFR 
17.32  and  50  CFR  17.22.  NMFS 
regulations  governing  permits  for 
threatened  and  endangered  species  of 
salmonids  that  may  be  covered  in  the 
Plan  are  promulgated  in  50  CFR  222.22. 

In  1999,  the  Bureau  of  Reclamation 
renewed  its  Solano  Project  Water 
Service  Contract  with  Solano  County 
Water  Agency  for  the  continued 
delivery  of  192,350  acre-feet  of  water 
per  year  to  7  public  agencies  within 
Solano  County  (City  of  Vacaville,  City  of 
Fairfield.  City  of  Suisun  City,  City  of 
Vallejo,  Solano  Irrigation  District,  Maine 
Prairie  Water  District,  and  the  California 
Medical  Facility/California  State  Prison, 
Vacaville)  and  the  University  of 
California  at  Davis,  which  is  located 
partially  in  Yolo  County,  for  a  25-year 
period.  The  water  is  to  be  used  by  these 
contracting  agencies  within  Solano 
Coimty  Water  Agency's  contract  service 
area  for  agricultural,  municipal  and 
industrial  purposes.  The  USFWS 
completed  its  formal  consultation  on  the 
water  service  contract  renewal  and 
issued  a  biological  opinion  on  March 
19, 1999.  To  ensure  that  implementation 
of  the  Solano  Project  Water  Service 
Contract  renewal  was  not  likely  to 
jeopardize  the  continued  existence  of 
federally  listed  species  or  result  in 
destruction  or  adverse'modification  of 


designated  critical  habitat,  the  Solano 
County  Water  Agency  and  its  member 
agencies  that  contract  for  Solano  Project 
water  committed  to  completion  of  the 
Plan  as  part  of  their  proposed  project  on 
which  the  USFWS  consulted. 

We  anticipate  that  the  Applicants  will 
request  ESA  incidental  take  permits. 
The  Applicants  include  the  Solano 
County  Water  Agencies  member 
agencies,  with  the  exception  of  the 
University  of  California  at  Davis  and  the 
California  Medical  Facility/State  Prison 
in  Vacaville.  The  University  of 
California  at  Davis  is  independently 
developing  a  separate  habitat 
conservation  plan.  The  California 
Medical  Facility/State  Prison  in 
Vacaville  will  be  included  as  part  of  the 
City  of  Vacaville's  participation  in  the 
Plan.  Reclamation  District  No.  2068,  a 
public  agency,  has  elected  to  participate 
in  the  Plan.  Solano  County  may  elect  to 
participate  in  the  Plan. 

Currently,  up  to  76  species  are 
proposed  for  coverage  under  the  Plan. 
The  Solano  Coimty  Water  Agency  and 
its  member  agencies  committed  to 
covering  36  species  in  the  biological 
opinion  for  the  Solano  Project  Water 
Service  Contract  renewal.  Of  these  36 
species.  17  are  federally  listed  as 
threatened  or  endangered  under  the 
ESA  (1  mammal,  1  bird,  1  reptile,  1 
amphibian,  2  fish,  6  invertebrates,  and 
5  plants)  and  19  are  plant  species  that 
may  become  listed  during  the  term  of 
the  permits.  Also  proposed  to  be 
covered  under  the  Plan  are  5  salmonid 
species,  4  of  which  are  federally  listed, 
one  amphibian  species  that  is  a 
candidate  for  listing,  and  34  species  that 
are  currently  unlisted,  but  which  may 
become  listed  during  the  term  of  the 
permits.  Some  of  these  species  are  listed 
as  threatened  or  endangered  under  the 
California  Endangered  Species  Act. 
Species  may  be  added  or  deleted  during 
the  course  of  Plan  development  based 
on  further  analysis,  new  information, 
agency  con'sultation,  and  public 
comment. 

The  Plan  area  includes  approximately 
576,927  acres  and  consists  of  all  of 
Solano  County  and  a  small  part  of  Yolo 
Coimty.  The  Yolo  County  portion  of  the 
Plan  area  includes  approximately  2,500 
acres  within  Reclamation  District  No. 
2068's  service  area  and  a  portion  of  the 
riparian  zone  on  the  Yolo  County  side 
of  Putah  Creek. 

The  Plan  area  and  the  activities 
proposed  to  be  covered  by  the  Plan  are 
organized  into  three  zones.  Zone  1  is 
proposed  to  consist  of  the  planned 
growth  areas  of  the  cities.  Proposed 
covered  activities  in  this  zone  consist  of 
residential,  commercial,  industrial, 
institutional,  and  recreational 
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development,  as  well  as  development  of 
public  infrastructure  such  as  roads  and 
utilities.  Zone  2  is  proposed  to  consist 
of  the  service  areas  of  Solano  Irrigation 
District,  Maine  Prairie  Water  District. 
Reclamation  District  No.  2068,  and  the 
Solano  County  Water  Agency  flood 
control  channels.  Proposed  covered 
activities  in  this  zone  consist  of  the 
inclusion,  expansion  or  annexation  of 
service  areas  by  these  districts,  and 
ongoing  operation,  maintenance,  and 
construction  of  new  irrigation,  flood 
control,  and  drainage  facilities.  Zone  3 
consists  of  the  remainder  of  the  Plan 
area  vtrithin  Solano  and  Yolo  counties. 
Proposed  covered  activities  in  Zone  3 
consist  primarily  of  activities  related  to 
implementation  of  the  Plan 
conservation  measures  including  habitat 
management,  habitat  enhancement,  and 
habitat  restoration  and  construction, 
monitoring,  scientific  collection,  and 
associated  compatible  activities  on 
designated  reserves,  mitigation  sites, 
mitigation  banks  and  open  space  lands, 
and  lands  adjacent  to  conservation  " 
areas.  Zone  3  may  also  include  non- 
agricultural  activities  carried  out  by  the 
cities  on  lands  outside  of  their 
respective  jurisdictional  boundaries, 
such  as  construction,  operation  and 
maintenance  of  communication 
facilities,  water  supply  reservoirs  and 
recreational  facilities  management. 
Activities  proposed  to  be  covered  in 
Yolo  County,  as  part  of  Zone  3,  are  those 
activities  related  to  Reclamation  District 
No.  2068  and  the  potential 
implementation  of  conservation 
measures  in  the  Putah  Creek  riparian 
zone. 

Under  the  Plan,  the  effects  of  covered 
activities  on  the  covered  species  are 
expected  to  be  minimized  and  mitigated 
through  participation  in  a  conservation 
program,  which  will  be  fully  described 
in  the  Plan.  The  focus  of  this 
conservation  program  is  to  provide  long- 
term  protection  of  covered  species  by 
protecting  biological  communities  in  the 
Plan  area,  thereby  providing  protection 
at  an  ecosystem  level  while 
accommodating  compatible  land  use 
and  economic  growth. 

Critical  Habitat  has  been  designated 
for  one  of  the  listed  salmonid  species, 
two  other  animal  species,  and  a 
candidate  salmonid  species  within  the 
Plan  area.  Critical  Habitat  is  proposed 
for  several  listed  vernal  pool 
invertebrate  and  vernal  pool  plant 
species  proposed  for  coverage  in  the 
Plan. 

Components  of  a  conservation  • 
program  are  now  under  consideration 
by  the  Services  and  the  Applicants. 
These  components  will  likely  include: 
Avoidance  and  minimization  measures, 


monitoring,  adaptive  management, 
research,  and  mitigation  measures 
consisting  of  preservation,  restoration 
and  enhancement  of  habitat. 

Environmental  Impact  Statement/ 
Report 

The  Solano  County  Water  Agency  and 
the  Services  have  selected  CH2M  Hill  to 
prepare  the  Draft  EIS/EIR.  The  joint 
document  will  be  prepared  in 
compliance  with  NEPA  and  the 
California  Environmentcil  Quality  Act 
(CEQA).  Although  CH2M  Hill  will 
prepare  the  EIS/EIR,  the  USFWS  will  be 
responsible  for  the  scope  and  content  of 
the  document  for  NEPA  purposes,  and 
the  Solano  County  Water  Agency  will  be 
responsible  for  the  scope  and  content  of 
the  document  for  CEQA  purposes. 

The  EIS/EIR  will  consider  the 
proposed  action  (issuance  of  section 
10(a)(1)(B)  ESA  permits);  no  action  (no 
permit),  and  a  reasonable  range  of 
alternatives.  A  detailed  description  of 
the  proposed  action  and  alternatives 
will  be  included  in  the  EIS/EIR.  It  is 
anticipated  that  several  alternatives  will 
be  developed,  which  may  vary  by  the 
level  of  conservation,  impacts  caused  by 
the  proposed  activities,  permit  area, 
covered  species,  or  a  combination  of 
these  factors. 

The  EIS/EIR  will  also  identify 
potentially  significant  impacts  on 
biological  resources,  land  use  planning 
(land  use  development  patterns),  air 
qu^ity,  water  quality,  mineral 
resources,  water  resources,  economics, 
and  other  environmental  issues  that 
could  occur  directly  or  indirectly  with 
implementation  of  the  proposed  action 
and  alternatives.  For  all  potentially 
significant  impacts,  the  EIS/EIR  will 
identify  mitigation  measures  where 
feasible  to  reduce  these  impacts  to  a 
level  below  significance. 

Environmental  review  of  the  EIS/EIR 
will  be  conducted  in  accordance  with 
the  requirements  of  NEPA  (42  U.S.C. 
4321  et  seq.,)  its  implementing 
regulations  (40  CFR  parts  1500-1508), 
other  applicable  regulations,  and 
Service  procedures  for  compliance  with 
those  regulations.  We  are  publishing 
this  notice  in  accordance  with  Section    . 
1501.7  of  NEPA  to  obtain  suggestions 
and  information  from  other  agencies 
and  the  public  on  the  scope  of  issues  to 
be  addressed  in  the  EIS/EIR  and  the 
alternatives  to  be  considered.  More 
specifically,  we  provide  this  notice:  (1) 
To  describe  the  proposed  action  and 
possible  alternatives;  (2)  to  advise  other 
Federal  and  State  agencies,  affected 
Tribes,  and  the  public  of  our  intent  to 
prepare  an  EIS/EIR;  (3)  to  announce  the 
initiation  of  a  public  scoping  period; 
and  (4)  to  obtain  suggestions  and 


information  on  the  scope  of  issues  to  be 
included  in  the  EIS/EIR.  The  primary 
purpose  of  the  scoping  process  is  to 
identify,  rather  than  to  debate, 
significant  issues  related  to  the 
proposed  action.  We  invite  written 
conunents  from  interested  parties  to 
ensure  that  the  full  range  of  issues 
related  to  the  permit  requests  are 
identified.  All  comments  received, 
including  names  and  addresses,  will 
become  part  of  the  official 
administrative  record  and  may  be  made 
available  to  the  public. 

Dated:  May  23,  2003. 
D.  Kenneth  McDermond. 

Deputy  Manager.  Region  1 ,  California/Nevada 
Operations  Office,  Sacmmento.  California. 
|FR  Doc.  03-14111  Filed  6-4-03;  8:45  am] 
BILUNG  COOE  4810-SS-P 


INTERNATIONAL  TRADE 
COMMISSION 

[usrrc  SE-03-016] 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

'  International  Trade  Commission. 

TIME  AND  DATE:  June  12,  2003  at  11  a.m. 

PLACE:  Room  101,  500  E  Street  SW., 
Washington,  DC  20436,  Telephone: 
(202) 205-2000.    . 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meetings:  none. 

2.  Minutes. 

3.  Ratificatioa  List 

4.  Inv.  No.  731-TA-1013 
(Final)(Saccharin  from  China)^— briefing 
and  vote.  (The  Commission  is  currently 
scheduled  to  transmit  its  determination 
and  Commissioners'  opinions  to  the 
Secretary  of  Commerce  on  or  before 
June  25,2003.) 

5.  Outstanding  action  jackets:  none. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission.* 

Issued:  June  2,  2003. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
|FR  Doc.  03-14333  Filed  6-3-03;  2:15  pm] 

BILUNG  COOE  702IM)2-P 
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DEPARTMENT  OF  JUSTICE 

Civil  Division;  Agency  Information 
Collection  Activities:  Proposed 
Collection;  Comments  Requested 

ACTION:  30-Day  notice  of  Information 
Collection  Under  Review:  Extension  of 
a  Currently  Approved  Collection; 
Annuity  Broker  Qualification 
Declaration  Form. 

The  Department  of  Justice  (DOJ),  Civil 
Division  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  This  proposed 
information  collection  was  previously 
published  in  the  Federal  Register 
Volume  68,  Number  49,  page  12103  on 
March  13,  2003.  allowing  for  a  60  day 
comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  August  4.  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
biuden  and  associated  response  time, 
should  be  directed  to  The  Office  of 
Management  and  Budget,  Office  of 
Liformation  and  Regulatory  Affairs, 
Attention  Department  of  Justice  Desk 
Officer,  Washington.  DC  20503, 
facsimile  (202)  395-5806. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  acciu^cy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  vaUdity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 


e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Annuity  Broker  Qualification 
Declaration  Form. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
department  sponsoring  the  collection: 
Form  Number:  none.  Civil  Division, 
Torts  Branch,  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstmct:  Primary:  Annuity  Brokers. 
Other  None.  The  information  collection 
requirement  contained  in  this  rule  will 
be  used  to  determine  whether  a  broker 
meets  the  minimum  qualifications  to  be 
listed  as  an  annuity  broker  pursuant  to 
section  11015(b)  of  Public  Law  107-273. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
repond/reply:  It  is  estimated  that  400 
respondents  will  complete  the 
application  in  approximately  1  hour  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  estimated  total  public 
burden  associated  with  this  application 
is  400  hours. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division.  Suite  1600, 
Patrick  Henry  Building,  601  D  Street 
NW.,  Washington,  DC  20503. 

Dated:  May  30,  2003. 
Brenda  E.  Dyer, 

Deputy  Clearance  Officer,  United  States 
Department  of  Justice. 
(FR  Doc.  03-14119  Filed  fr-4-03;  8:45  ami 

WLLINO  COOE  4410-12-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Amended 
Consent  Decree  Under  ttie  Clean  Air 
Act 

In  accordance  with  28  CFR  50.7, 
notice  is  hereby  given  that  on  May  22, 
2003,  a  proposed  Amended  Consent 
Decree  in  United  States  v.  Gopher  State 
Ethanol,  Inc..  ("Gopher  State"),  Civil 
Action  No.  CV02-3793  JEL/RLE.  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  Minnesota. 

In  this  action  the  United  States 
asserted  claims  against  the  owners  and 
operators  of  an  ethanol  dry  mill  in  St. 


Paul,  Minnesota,  pursuant  to  section 
113(b)  of  the  Clean  Air  Act  ("Act"),  42 
U.S.C.  7413(b)  (1983),  amended  by,  42 
U.S.C.  7413(b)  (Supp.  1991).  The  United 
States  sought  injunctive  relief  and  civil 
penalties  for  violations  of  the 
Prevention  of  Significant  Deterioration 
("PSD")  provisions  of  the  Act  and 
regulations  promulgated  thereunder. 
The  original  Consent  Decree  with 
Gopher  State  was  lodged  on  October  2. 
2002.  The  public  comment  period 
closed  on  January  24,  2003.  This 
Amended  Consent  Decree  includes 
changes  made  to  the  settlement  in 
response  to  comments  received  during 
the  public  comment  period.  The 
changes  include  additional  limitations 
on  Gopher  State's  "wet  cake" 
production,  a  by-product  of  the  ethanol 
manufactvuing  process  used  as  animal 
feed,  and  the  requirement  to  install  an 
additional  baghouse  for  further 
reductions  of  particulate  matter 
emissions. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  Gopher  State 
Amended  Consent  Decree  for  a  period  of 
fifteen  (15)  days  fit>m  the  date  of  this 
publication.  Conunents  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to:  United 
States  V.  Gopher  State  Ethanol.  Inc..  D.J. 
Ref.  90-5-2-1-07784/8. 

The  Amended  Consent  Decree  may  be 
examined  at  the  Office  of  the  Attorney 
General,  NCL  Towers  Suite  900,  445 
Minnesota  Street,  St.  Paul,  MN  55101- 
2127,  and  at  U.S.  EPA  Region  5,  77  West 
Jackson  Blvd.,  Chicago,  IL  60604. 
Diuing  the  public  comment  period  the 
Amended  Consent  Decree  may  also  be 
examined  on  the  following  Department 
of  Justice  Web  site,  http:// 
www.usdoj.gov/enrd/open.html.  A  copy 
of  the  Amended  Consent  Decree  may 
also  be  obtained  by  mail  bom.  the 
Consent  Decree  Library,  P.O.  Box  7611, 
U.S.  Department  of  Justice,  Washington. 
DC  20044-7611  or  by  faxing  or  e- 
mailing  a  request  to  Tonia  Fleetwood 
{tonia.fleetwood@usdoj.gov),  fax  no. 
(202)  514-0097,  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy  from  the  Consent  Decree  Library, 
please  enclose  a  check  in  the  amount  of 
$9.75  (25  cents  per  page  reproduction 
cost)  payable  to  the  U.S.  Treasury. 

William  D.  Brighton, 

Assistant  Chief,  Environmental  Enforcement 

Section  Environm^t  and  Natural  Resources    ' 

Division. 

[FR  Doc.  03-14100  Filed  6-4-03;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprefienslve 
Environmental  Response, 
Compensation,  and  Liability  Act 

^In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  May  22,  2003,  a  proposed 
Consent  Decree  (the  "Decree")  in  United 
States  V.  Lockheed  Martin  Corp..  Civil 
Action  No.  CV03-1180-C  was  lodged 
with  the  United  States  District  Court  for 
the  Western  District  of  Washington. 

In  this  action  the  United  States  sought 
injunctive  relief  and  recovery  of  costs  in 
connection  with  cleanup  of  hazardous 
substances  located  in  the  vicinity  of 
Harbor  Island,  in  Seattle,  Washington. 
The  Decree  provides  that  Lockheed 
Martin  will  perform  cleanup  work  and 
pay  past  and  future  costs  incurred  by 
theXInited  States  in  connection  with  the 
cleanup. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  firom  the 
date  of  this  publication  comments 
relating  to  the  Decree.  Comments  should 
be  addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Lockheed  Martin  Corp..  D.J. 
Ref.  90-11-2-970/2. 

The  Decree  may  be  examined  at  the 
Office  of  the  United  States  Attorney,  601 
Union  Street,  Suite  5100,  Seattle,  WA 
98101-3903,  and  at  U.S.  EPA  Region  10, 
1200  Sixth  Avenue,  Seattle,  Washington 
98101.  During  the  public  comment 
period,  the  Decree  may  also  be 
examined  on  the  following  Department 
of  Justice  Web  site,  http:// 
www.usdoj.gov/enrd/open.html.  A  copy 
of  the  Decree  may  also  be  obtained  by 
mail  from  the  Consent  Decree  Library, 
P.O.  Box  7611,  U.S.  Department  of 
Justice,  Washington,  DC  20044-7611  or 
by  faxing  or  e-mailing  a  request  to  Tonia 
Fleetwood  {tonia.fleetwood@usdoj.gov) , 
fax  no.  (202)  514-0097,  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy  from  the  Consent 
Decree  Library,  please  enclose  a  check 
in  the  amount  of  $44.00  (25  cents  per 
page  reproduction  cost)  payable  to  the 
U.S.  Treasury.  In  requesting  a  copy 
exclusive  of  exhibits  and  defendants' 
signatures,  please  enclose  a  check  in  the 
amount  of  $15.00  (25  cents  per  page 


reproduction  cost)  payable  to  the  U.S. 
Treasury. 

Rol>ert  E.  Maher,  Jr., 

Assistant  Chief,  Environmental  Enforcement 
Section,  Envifonmept  and  Natural  Resources 
Division. 

IFR  Doc.  03-14102  Filed  fr-14-03;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Settlement 
Agreement  in  In  Re  Owens  Coming 
Under  the  Comprehensive 
Environmental  Response 
Compensation  and  Liability  Act 
(CERCLA) 

Notice  is  hereby  given  that  on  May  20, 
2003,  a  proposed  Settlement  Agreement 
was  lodged  with  the  United  States 
Bankruptcy  Coiut  for  the  District  of 
Delaware  in  In  re  Owens  Coming,  No. 
00-03837  (Bankr.  D.  Del.).  The 
Agreement  between  the  United  States 
on  behalf  of  the  Environmental 
Protection  Agency,  Department  of 
Interior,  and  National  Oceanic  and 
Atmospheric  Administration  of  the 
Department  of  Commerce,  and  Debtors 
Owens  Coming  and  certain  of  its 
affiliates  resolves  CERCLA  claims 
against  the  Debtors  for  the  following 
forty  hazardous  waste  sites, 
denominated  as  "Liquidated  Sites" 
under  the  Agreement:  the  Amenia  Town 
Landfill  site  in  Amenia,  New  York;  the 
Bayonne  Barrel  &  Drum  site  in  Newark, 
New  Jersey;  the  Bessie  Williams  Landfill 
site  in  Copley,  Ohio;  the  Bohaty  Drum 
site  in  Medina,  Ohio;  the  Bridgeport 
Rental  and  Oil  Services  (BROS)  site  in 
Logan  Township,  New  Jersey;  the 
Butterworth  Landfill  site  in  Grand 
Rapids,  Michigan;  the  Caldwell  Systems 
site  in  Caldwell  County,  North  Carolina; 
the  Casmalia  Disposal  site  in  Santa 
Barbara,  California;  the  Chem-Dyne  site 
in  Hamilton,  Ohio;  the  Conservation 
Chemical  site  in  Gary,  Indiana;  the 
Distler  Brickyard  and  Distler  Farm  sites 
in  Hardin  and  Jefferson  Counties, 
Kentucky;  the  Doepke-Holliday  site  in 
Johnson  County,  Kansas  the  Double 
Eagle  Refinery  site  in  Oklahoma  City, 
Oklahoma;  the  Erie  Coatings  and 
Chemicals,  Inc.  site  in  Erie,  Michigan; 
the  Fisher-Calo  site  in  LaPorte  County, 
Indiana;  the  French  Limited,  Inc.  site 
near  Crosby,  Texas;  the  Great  Lakes 
Container  site  in  St.  Louis,  Missouri;  the 
Gurley  Pit  site  near  Edmonson, 
Arkansas  and  the  related  South  Eighth 
Street  Landfill  site  near  west  Memphis, 
Arkansas;  the  Hayford  Bridge  Road  site 
in  St.  Charles,  Missouri;  the  Lipari 
Landfill  site  in  Mantua  Township,  New 
Jersey;  the  Lovvrry  Landfill  site  in 


Arapahoe  County,  Colorado;  the  Maxey 
Flats  Disposal  site  in  Hillsboro, 
Kentucky;  the  Memphis  Container  (Tri- 
State  Drum)  site  in  Memphis, 
Tennessee;  the  Mercer  Drum  site  in 
Alexandria,  Ohio;  the  Metro  Container 
Drum  site  in  Trainer,  Pennsylvania;  the 
Milt  Adams/ Approved  Oil  site  in 
Denver,  Colorado;  the  Operating 
Industries,  Inc.  Landfill  site  in  Monterey 
Park,  California;  the  Osage  Metal  Co. 
site  in  Kansas  City,  Kansas;  Operable 
Unit  1  of  the  Peterson/Piu-itan,  Inc.  site 
in  Lincoln  and  Cumberland,  Rhode 
Island;  the  Petrolexun  Product  site  in 
■  Pembroke  Park,  Florida;  the  Rodale  - 
Manufactvtring  site  in  Emmaus, 
Pennsylvania:  the  Rouse  Steel  Dnun  site 
in  Duvall,  Florida;  the  Seymour 
Recycling  Corp.  site  near  Seymour, 
Indiana;  the  Sixty-Eighth  Street  dump  in 
Baltimore  Coimty,  Maryland;  the 
Strausburg  Landfill  in  Newlin 
Township,  Pennsylvania;  the  Tremont 
City  Landfill  site  (barrel  disposal  area) 
in  German  Township,  Ohio;  the  Tulalip 
Landfill  site  near  Marysville, 
Washington;  the  Western  Processing 
Company,  Inc.  site  in  Kent,  Washington; 
the  Wheeling  Disposal  site  in  Amazonia, 
Missouri;  and  the  Zellwood  Drum  site 
in  Orange  County,  Florida. 

Under  the  Agreement,  in  addition  to 
amounts  previously  paid,  the  Debtors 
have  agreed  to  allowed  claims  in  the 
total  amount  of  $1 ,749,206.  The 
Agreement  also  contains  provisions 
pertaining  to  the  treatment  of  three 
other  categories  of  sites:  Debtor-Owned 
Sites,  Work  and  "Work  Consent  Decree 
Sites,  and  Additional  Sites. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relatilig  to  the  Settlement  Agreement. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natiu-al  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  In  re 
Owens  Coming,  D.J.  Ref.  90-11-2- 
07347.  Commenters  may  request  an 
opportunity  for  a  public  meeting  in  the    ". 
affected  area,  in  accordance  with 
Section  7003(d)  of  RCRA,  42  U.S.C. 
6973(d). 

The  Settlement  Agreement  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  District  of 
Delaware,  1201  Market  Street,  Suite 
1100,  Wilmington,  DE,  and  at  the 
United  States  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460.  During  the  public  comment  ■ 
period,  the  Settlement  Agreement  may 
also  be  examined  on  the  following 
Department  of  Justice  Web  site,  http:// 
www.usdoj.gov/enrd/open.html.  A  copy 
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of  the  Settlement  Agreement  may  also 
be  obtained  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611  or  by  faxing  or  e-mailing  a 
request  to  Tonia  Fleetwood 
{tonia.fleetwood@usdoj.gov),  fax  no. 
(202)  514-0097,  phone  confirmation 
number  (202)  514-1547.  In  requesting  f 
copy  from  the  Consent  Decree  Library, 
please  enclose  a  check  in  the  amount  of 
$9.25  (25  cents  per  page  reproduction 
cost!  payable  to  the  U.S.  Treasury. 

Bruce  S.  G«lber, 

Section  Chief.  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  03-14099  Filed  6-4-03;  8:45  am) 

BILLINO  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

Under  28  CFR  50.7.  notice  is  hereby 
given  that  on  May  23,  2003,  a  proposed 
consent  decree  in  United  States  v.  R.E.P. 
Industries  Inc.  et  ai.  Civil  Action  No. 
03-CV-3255  was  lodged  with  the 
United  States  District  Court  for  the 
Eastern  District  of  Pennsylvania. 

In  this  action  the  United  States  is 
seeking  response  costs  pursuant  to  the 
Comprehensive  Environmental      * 
Response,  Compensation  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9601  et  seq., 
in  connection  with  the  R.E.P.  Industries 
property  at  the  North  Perm  Area  Six 
Superfund  Site  ("Site"),  which  consists 
of  a  contaminated  groundwater  pliune 
and  a  number  of  separate  parcels  of 
property  within  and  adjacent  to  the 
Borough  of  Lansdale,  Montgomery 
i  County,  Pennsylvania.  The  proposed 
consent  decree  will  resolve  the  United 
States'  claims  against  R.E.P.  Industries 
Inc.,  Geraldine  K.  Penniman,  and 
Richard  E.  Penniman  ("Settling 
Defendants")  in  connection  with  the 
R.E.P.  Industries  property  at  the  Site. 
Under  the  terms  of  the  proposed 
consent  decree,  Settling  Defendants  will 
make  a  cash  payment  to  the  United 
States  of  $113,478.00  plus  interest  to 
address  their  liability  for  the  Site  and 
will  receive  a  covenant  not  to  sue  by  the 
United  States  with  regard  to  the  Site.    - 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  conaments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  P.O.  Box  7611.  U.S. 


Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  v.  R.E.  Industries  Inc..  et  al..  D.J. 
Ref.  90-11-2-06024/14. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  615  Chestnut  Street, 
Suite  1250,  Philadelphia,  PA  19106.  and 
at  U.S.  EPA  Region  III,  1650  Arch  Street. 
Philadelphia,  PA  19103.  During  the 
public  comment  period,  the  proposed 
consent  decree  may  also  be  examined 
on  the  following  Department  of  Justice 
website:  http://www. usdoj.gov/enrd/ 
open.html.  A  copy  of  the  proposed 
consent  decree  may  also  be  obtained  by 
mail  from  the  Consent  Decree  Library, 
P.O.  Box  7611,  U.S.  Department  of 
Justice,  Washington,  DC  20044-7611  or 
by  faxing  or  e-mailing  a  request  to  Tonia 
Fleetwood  [tonia.fleetwood@usdoj.gov). 
fax  no.  (202)  514-0097,  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy  from  the  Consent 
Decree  Library,  please  enclose  a  check 
in  the  amount  of  $5.25  (25  cents  per 
page  reproduction  cost)  payable  to  the 
U.S.  Treasury. 

Robert  Brook, 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

|FR  Doc.  03-14097  Filed  6-4-03;  a:45  am] 

BILUNQ  CODE  4410-15-41 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  ttw  Clean  Water  Act 

Notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  San  Diego  Baykeeper 
V.  United  States  Department  of  Defense, 
02-CV-0499  lEG  (AJB)  (S.D.  Cal.),  was 
lodged  with  the  United  States  District 
Court  for  the  Southern  District  of 
California  on  May  16,  2003.  The  parties' 
settlement  addresses  alleged  violations 
of  the  Clean  Water  Act  at  Marine  Corps 
Base  Camp  Pendleton. 

The  proposed  Consent  Decree  would 
require  the  Marine  Corps  to  implement 
plans  to  upgrade  its  wastewater 
treatment  facilities  at  Camp  Pendleton 
to  comply  with  the  discharge 
requirements  contained  in  its  NPDES 
permits,  to  enhance  its  monitoring  and 
reporting  imder  those  permits,  and  to 
reduce  sanitary  sewer  overflows  at  the 
Base. 

The  United  States  Department  of 
Justice  will  receive  written  comments 
relating  to  the  proposed  Consent  Decree 
for  a  period  of  thirty  (30)  days  bom  the 
date  of  publication  of  this  notice. 
Comments  should  be  addressed  to 
Martha  Mann,  Attorney,  United  States 
Department  of  Justice,  Enviroimiental 


Defense  Section,  P.O.  Box  23986, 
Washington,  DC  20026-3986,  and 
should  refer  to  San  Diego  Baykeeper  v. 
United  States  Department  of  Defense. 
02-CV-O499  lEG  (AJB)  (S.D.  Cal.). 

The  proposed  Consent  Decree  may  be 
examined  at  the  Clerk's  Office,  United 
States  District  Court  for  the  Southern 
District  of  California,  4290  Edward  J. 
Schwartz  Federal  Building,  880  Front 
Street,  San  Diego,  California,  or  at  the 
following  Web  site:  http:// 
www.usdoj.gov/enrd/open.htmI.  • 

Letitia  J.  Grishaw, 

Chief,  Environmental  Defense  Section, 
Environment  and  Natural  Resources  Division, 
Department  of  Justice. 
[FR  Doc.  03-14098  Filed  6-4-03;  8:45  am]. 
MLUNQ  COOe  M10-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  May  22,  2003,  a  proposed 
Consent  Decree  (the  "Decree")  in  Uruted 
States  V.  Todd  Pacific  Shipyards  Corp., 
Civil  Action  No.  CV03-1179-Z  was 
lodged  with  the  United  States  District 
Court  for  the  Western  District  of 
Washington. 

In  this  action  the  United  States  sought 
injunctive  relief  and  recovery  of  costs  in 
coimection  with  cleanup  of  hazardous 
substances  located  in  the  vicinity  of 
Harbor  Island,  in  Seattle,  Washington. 
The  Decree  provides  that  Todd  Pacific 
Shipyards  Corp.  will  perform  cleanup 
work  and  pay  past  and  future  costs 
incurred  by  the  United  States  in 
connection  with  the  cleanup. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  t)ecree.  Conunents  should 
be  addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Todd  Pacific  Shipyards  Corp., 
D.J.  Ref.  90-11-2-970/1. 

The  Decree  may  be  examined  at  the 
Office  of  the  United  States  Attorney,  601 
Union  Street,  Suite  5100,  Seattle,  WA 
98101-3903,  and  at  U.S.  EPA  Region  10, 
1200  Sixth  Avenue,  Seattle,  Washington 
98101.  During  the  public  comment 
period,  the  Decree  may  also  be 
examined  on  the  following  Department 
of  Justice  Web  site,  http:// 
www.usdoj.gov/enrd/open.html.  A  copy 
of  the  Decree  may  also  be  obtained  by 
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mail  from  the  Consent  Decree  Library,  • 
P.O.  Box  7611,  U.S.  Department  of 
Justice,  Washington,  DC  20044-7611  or 
by  faxing  or  e-mailing  a  request  to  Tonia 
Fleetwood  {tonia.fleetwood@usdoj.gov), 
fax  no.  (202)  514-0097,  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy  from  the  Consent 
Decree  Library,  please  enclose  a  check 
in  the  amount  of  $42.50  (25  cents  per 
page  reproduction  cost)  payable  to  the 
U.S.  Treasury.  In  requesting  a  copy 
exclusive  of  exhibits  and  defendants' 
signatures,  please  enclose  a  check  in  the 
amoimt  of  $13.75  (25  cents  per  page 
reproduction  cost)  payable  to  the  U.S. 
Treasury. 

t 

Robert  E.  Nfaher,  Jr., 

Assistant  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  03-14101  Filed  6-^1-03;  8:45  am) 

BILUNG  COOE  4410-15-M 


DEPARTMENT  OF  JUSTICE     . 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  60-Day  notice  of  information 
collection  under  review;  Extension  of 
currently  approved  collection;  Local  law 
enforcement  block  grants  program. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Bureau  of  Justice 
Assistance,  has  submitted  the  following 
information  collection  request  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  This  proposed  information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  for  "sixty  days"  until 
August  4,  2003. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  instnmient  with 
instructions  or  additional  information, 
please  contact  Zephyr  Fraser  at  202- 
616-0416,  Bureau  of  Justice  Assistance, 
Office  of  Justice  Programs,  U.S. 
Department  of  Justice,  810  7th  Street, 
NW.,  Washington.  DC  20531. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged  and  should 
address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 


whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information:  ■ 

(1)  Type  of  information  collection: 
Extension  of  currently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Local  Law  Enforcement  Block  Grants 
Program.^ 

(3)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Bureau  of  Justice  Assistance,  Office  of 
Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State,  Local,  and 
Tribal  Governments.  Other:  None. 
Public  Law  107-10  funds  the  LocalLaw 
Enforcement  Block  Grants  Program. 
This  program  awards  funds  to  local 
units  of  governments,  states,  and 
territories  to  reduce  crime  and  improve 
public  safety.  Each  eligible  State  and 
unit  of  local  government  electronically 
provides  information  to  apply. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  no 
more  than  3,274  respondents  will  apply, 
at  approximately  10  responses  each  at  1 
hour  per  response. 

(6)  As  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  hour  burden  to 
complete  the  applications  is  32,740 
annual  burden  hours. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy    , 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1600,  601 
D  Street,  NW.,  Washington,  DC  20530, 
,  or  via  facsimile  at  (202)  514-1590. 


Dated:  May  30.  2003. 
Brenda  E.  Dyer, 

Deputy  Clearance  Officer,  United  States 
Department  of  Justice. 
[FR  Etoc.  03-141iaFiled  6-4-03;  8:45  am] 
BHJJNG  COOE  4410-1S-M 

DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  30-Day  notice  of  information 
collection  under  review:  Revision  of  a 
currently  approved  collection;  2003 
survey  of  state  and  local  law 
enforcement  agencies. 

The  Department  of  Justice  (DOJ)'. 
Office  of  Justice  Programs  (OJP)  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection-is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  Volume  68.  Number  47.  page 
11582  on  March  11,  2003,  allowing  for 
a  60  day  comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  July  7,  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  The  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503,  or 
facsimile  (202)  395-5806. 

Written  coomients  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
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(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  auton;)ated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
Revision  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
2003  Survey  of  State  and  Local  Law 
Enforcement  Agencies. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  components  of  the 
Department  sponsoring  the  collection: 
The  form  numbers  will  be  updated  from 
CJ-38L  and  CJ-38S  to  CJ-44L  and  CJ- 
44S,  Bureau  of  Justice  Statistics,  Office 
of  Justice  Programs,  U.S.  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  brief 
abstract:  Primary:  State,  Local  or  Tribal. 
Other:  None.  This  information 
collection  is  a  sample  survey  of  State 
and  local  law  enforcement  agencies.  The 
information  will  provide  statistics  on 
agency  personnel,  budgets,  equipment, 
and  policies  and  procedures. 

[5]  As  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  3,065 
respondents  will  complete  a  2  hour 
form. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  estimated  total  annual 


burden  hours  to  complete  the  data 
collection  is  6,130.  ^ 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1600, 
Patrick  Henry  Building,  601  D  Street 
NW.,  Washington,  DC  20530. 

Dated:  May  30.  2003. 

Brenda  E.  Dyer, 

Deputy  Clearance  Officer,  United  States  ^ 
Department  of  Justice.  . 

|FR  Doc.  03-14120  Filed  6-4-03;  8:45  am] 

BOUNG  CODE  4410-1»4I 


DEPARTMENT  OF  LABOR 

Office  of  ttte  Secretary 

Submission  for  OiMB  Review; 
Comment  Request 

May  28,  2003. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation,  contact  Darrin 
King  on  202-693-4129  (this  is  not  a  toll- 
free  number)  or  E-Mail: 
king.danin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  the 
Occupational  Safety  and  Health  ° 
Administration,  Office  of  Management 


and  Budget,  Room  10235,  Washington, 
DC  20503  (202-395-7316/this  is  not  a 
toll-free  number),  within  30  days  from 
the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  pn  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 

Title:  Personal  Protective  Equipment 
(PPE)  for  Shipyard  Employment. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

OMB  Number:  1218-0215. 

Frequency:  On  occasion. 

Type  of  Response:  Recordkeeping  and 
Third  party  disclosure. 

Affected  Public:  Business  or  otlier  for- 
profit;  Not-for-profit  institutions; 
Federal  Government;  and  State,  Local  or 
Tribal  Government. 

Number  of  Respondents:  665. 


Information  collection  requirement 


Update  or  Revise  hazard  Assessment  and  Equipment  Selection: 

Firms  witti  1-10  employees  :..., 

Firms  with  11-20  employees 

Firms  with  21-99  employees  i 

Firms  with  100-499  employees 

Firms  with  500-999  employees  , 

FijTns  with  1,000  +  employees  

Veritication  that  Hazard  Assessment  has  been  Performed: 

Maintain  certification  record  for  currently  trained  employees  

Generate  and  maintain  training  documentation  for  new  or  retrained  employees 
Disclose  training  records  to  OSHA  

Totals  


Annual 
responses 


65 
18 
29 
14 
6 
2 

68,265 

6,827 

9 


75,234 


Average  re- 
sponse time 
(hours) 


0.25 
0.33 
0.40 
0.73 
1.25 
1.50 

0.02 
0.05 
0.03 


Annual  burden 
hours 


16 

6 

12 

10 

-  7 
3 

1,365 

341 

1 


1,761 


Description:  The  collections  of 
information  in  the  standard  are 
necessary  for  implementation  of  the 
requirements  of  the  Standards.  The 


Standards  specify  several  paperwork 
requirements.  The  following  sections 
describe  the  information-collection 


requiremeiits,  and  who  will  use  the 
information. 

(A)  Hazard  Assessment  and 
Equipment  Selection  (1915.152(b)). 
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Paragraph  1915.152(b)  requires  the 
employer  to  assess  work  activities  to 
determine  whether  there  are  hazards 
present,  or  likely  to  be  present,  which 
necessitate  the  employee's  use  of  PPE.  If 
such  hazards  are  present,  or  Ukely  to  be 
present,  the  employer  must:  (1)  Select 
the  type  of  PPE  that  will  protect  the 
affected  employee  from  the  hazards 
identified  in  the  occupational-hazard 
assessment;  (2)  commimicate  selection 
decisions  to  affected  employees;  (3) 
select  PPE  that  properly  fits  each 
affected  employee;  and  (4)  verify  that 
the  required  occupattional  hazard 
assessment  has  been  performed  through 
a  docimient  that  contains  the  following 
information:  Occupation,  the  date(s)  of 
the  hazard  assessment,  and  the  name  of 
the  person  performing  the  hazard 
assessment. 

(B)  Verification  That  Hazard 
Assessment  Has  Been  Performed 
(1915.1 52(e)(4)).  Paragraph 
1915.152(e)(4)  requires  that  the 
employer  verify  that  each  affected 
employee  has  received  the  PPE  training 
through  a  document  that  contains  the 
following  information:  Name  of  each 
employee  treiined,  the  date(s)  of  training, 
and  the  type  of  training  the  employee 
received. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[PR  Doc.  03-14141  Filed  6-4-03:  8:45  am] 

BILLING  COOE  4S10-26-P 


i>EPARTMENT  OF  UVBOR 

Employment  and  Training 
Administration 

Senior  Community  Service 
Employment  Program 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Notice  of  Procedures  for 
Recapture  and  Reobligation  of 
Unexpended  Program  Year  Grant  Funds. 

SUMMARY:  the  Employment  and  Training 
Administration  interprets  Federal  law 
requirements  pertaining  to  the  2000 
Amendments  to  the  Older  Americans 
Act  (OAA),  Pub.  L.  106-501,  for  the 
administration  of  the  Senior  Commimity 
Service  Employment  Program  (SCSEP) 
authorized  under  Title  V  of  the  Act. 
These  interpretations  ^e  issued  in 
Older  Worker  Bulletins  transmitted  to 
SCSEP  grantees.  The  Older  Worker 
Bulletin  described  below  is  published  in 
the  Federal  Register  in  order  to  inform 
the  public. 

Older  Worker  bulletin  No.  03-04 
advises  SCSEP  grantees  of  the 
procedures  for  the  recaptiu«  and 
reobligation  of  unexpended  Program 
Year  SCSEP  grant  funds,  as  authorized 
under  section  515(c)  of  the  OAA.  The 
recaptured  funds  will  retain  their 
original  fiscal  identity — e.g.,  recaptured 
Program  Year  2001  funds  will  still  be 


considered  as  Program  Year  2001  funds 
whMi  reobligated. 

The  Employment  emd  Training 
Administration  is  authorized  to 
reobligate  such  funds  within  two 
succeeding  Program  Yedrs  to  be  used  for 
incentive  grants  technical  assistance  or 
grants  or  contracts  for  any  other  SCSEP 
program.  The  operating  instructions  in 
Older  Worker  bulletin  No.  03-04  are 
issued  to  SCSEP  grantees  as  guidance 
provided  by  the  EmplojTuent  and 
Training  Administration  in  its  role  as 
administrator  of  Title  V  of  the  OAA. 

Pending  the  issuance'  of  regulations 
implementing  the  provisions  of  the  2000 
Amendments  to  the  OAA,  the 
procedures  in  Older  Worker  Bulletin 
No.  03-04  constitute  the  controlling 
guidance  for  SCSEP  grantees  relative  to 
this  section  of  the  Amendments. 

Signed  at  Washington,  DC  this  27  day  of 
May,  2003. 
Emity  Stover  DeRocco, 

Assistant  Secretary  of  Labor. 

Attachment:  Older  Worker  Bulletin 
No.  03-04. 

BILUNG  COOE  SOOI-OS-M 
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U.S.  Department  of  Labor 


Employment  and  Training  Administration 
200  Constitution  Avenue,  N.W 
Washington.  DC.  20210 


EMPLOYMENT  AND  TRAINING 

ADMINISTRATION  ADVISORY  SYSTEM 

U.S.  DEPARTMENT  OF  LABOR 

Washington,  D.C.  20210 

CLASSIFICATION 

CORRESPONDENCE  SYMBOL 
TDNO 

^^'^^     MAY  22  2003 

ADVISORY 
TO 

FROM 


SUBJECT: 


Older  Worker  Bulletin  No.  03-04 

All  Senior  Community  Sen/ice  Employment  Program  Grantees 


R.  Beverly, 
Administrator 
OfTice  of  National 


■^  Ria  Moore  Benedict        J^lT^ 

Chief 
rams    Division  of  Older  Worker  Programs 


Procedures  for  Recapture  and  Reobligation  of  Unexpended  Program 
Year  Senior  Community  Service  Employment  Program  (SCSEP)  Grant 
Funds 


REFERENCES: 

106-501. 


2000  Amendments  to  the  Older  Anr>ericans  Act  (OAA).  P.L. 


BACKGROUND:  Under  sectton  51 5(c)  of  the  OAA.  the  Department  has  the 
authority  to  recapture  unexpended  funds  from  SCSEP  recipients  at  the  end  of 
the  Program  Year  (PY)  and  reobligate  such  funds  within  the  two  succeeding  PYs 
to  be  used  for  incentive  grants,  technical  assistance  or  grants  or  contracts  for 
any  other  SCSEP  program. 

PROCEDURES:  The  SCSEP  grant  closeout  process  will  be  used  to  klentify  and 
recapture  unexpended  funds  for  use  in  subsequent  SCSEP  grant  cycles.  The 
Department  currently  intends  to  recaphire  PY  2001  funds  for  use  in  PY  2003. 
Such  funds  may  be  used  to  support  activities  as  authorized  under  section  515(c).* 

ACTION  REQUIRED:  The  grant  closeout  procedures  Wentified  under  20  CFR 
641 .414  of  the  current  regulations  will  govern  this  process,  beginning  with  the 
now-expired  PY  2001  SCSEP  grants.  All  PY  2001  recipients  who  have  not  yet 
submitted  their  closeout  packages  must  do  so  as  soon  as  possible,  consistent 
with  the  closeout  procedures  required  at  29  CFR  97.50  (for  States)  and  29  CFR 
95.71  (for  non-profits).  Failure  to  timely  submit  ctoseout  packages  is  one  of  the 
grounds  for  finding  a  grantee  non-responsible.  The  final  Financial  Status  Report 


^C«i 


^ 


^Sad 


A  Proud  Member  of  America's  Woikfofce  Netwock 
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(SF  269)  should  be  simultaneously  entered  into  the  Sponsor  Support  System,  so 
as  to  notify  the  Division  of  Older  Workers  Program  staff  of  a  closeout  package 
submission  at  the  same  time  as  the  Grant  Officer's  staff. 

Upon  receipt  of  all  required  closeout  documents,  the  Department  will  notify  the 
grantees  of  any  financial  discrepancies,  and  make  appropriate  adjustnient  to  the  ' 
available  allotment.  If  there  is  a  difference  between  payments  received  by  the 
grantee  from  the  Payment  Management  System  (PMS)  and  costs  incurred  by  the 
grantee,  the  grantee  must  refund  to  the  Department  the  difference  immediately 
upon  completion  of  closeout  documents.  After  Department/agency  financial 
reconciliation,  the  PMS  account  will  be  closed  accordingly.  After  the  grant  has 
.    been  officially  closed,  later  disallowances  and  adjustments,  as  authorized  at  29 
CFR  97.51  (for  States)  and  29  CFR  95.51  (for  non-profits)  may  occur. 

Grantee  cooperation  in  expediting  the  completion  and  submittal  of  PY  2001  grant 
closeout  packages  is  of  critical  import  sinqp  recaptured  PY  2001  funds  will 
enable  the  Department  to  increase  amounts  for  incentive  grants,  technical 
assistance  or  for  other  SCSEP  programs. 

5.  .  EFFECTIVE  DATE:  Immediately. 

6.  INQUIRIES:  Questions  should  be  directed  to  your  Federal  Representative. 


[FR  Doc.  03-14142  Filed  6-^-03;  8:45  am] 
BtLUNG  CODE  S001-O8-C 

RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35),  the  Railroad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  jmd 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Employee 
Representatives'  Status  and 
Compensation  Reports. 

(2)  Form(s)  submitted:  DC-2a,  DC-2. 

(3)  OMB  Number:  3220-0014. 

(4)  Expiration  date  of  current  OMB 
clearance:  7/31/2003. 

(5)  Type  of  request:  Extension  of  a 
currently  approved  collection. 

(6)  Respondents:  Business  or  other 
for-profit. 

(7)  Estimated  annual  number  of 
respondents:  65. 

(8)  Total  annual  responses:  65. 

(9)  Total  annual  reporting  hours:  33. 

(10)  Collection  description:  Benefits 
are  provided  under  the  Railroad 


Retirement  Act  (RRA)  for  individuals 
who  are  employee  representatives  as 
defined  in  section  1  of  the  RRA.  The  " 
•collection  obtains  information  regarding 
the  status  of  such  individuals  and  their 
compensation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  forms  and  supporting 
documents  can  be  obtained  from  Chuck  ' 
Mierzwa,  the  agency  clearance  officer 
(312-751-3.363). 

Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  jlailroad  Retirement 
Board,  844  North  Rush  Street,  Chicago, 
Illinois  60611-2092  and  to  the  OMB 
Desk  Officer  for  the  RRB,  at  the  Office 
of  Management  and  Budget,  Room 
10230,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Chuck  Mierzwa, 

Clearance  Officer. 

[FR  Doc.  03-14087  Filed  6-4-03;  8:45  am] 

BILUNG  CODE  7905-01-M 


SECURmES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-26065] 

Notice  of  Applications  for 
Deregistration  Under  Section  8(f)  of  ttie 
Investment  Company  Act  of  1940 

May  30,  2003. 

The  following  is  a  notice  of 
applications  for  deregistration  under 
section  8(f)  of  the  Investment  Company 
Act  of  1940  for  the  month  of  May,  2003. 
A  copy  of  each  application  may  be 
obtained  for  a  fee  at  the  SEC's  Public 
Reference  Branch,  450  Fifth  St.,  NW.. 
Washington,  DC  20549-0102  (tel.  202- 
942-8090).  An  order  granting  each- 
application  will  be  issued  unless  the 
SEC  orders  a  hearing.  Interested  persons 
may  request  a  hearing  on  any 
application  by  writing  to  the  SEC's 
Secretary  at  the  address  below  and 
serving  the  relevant  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
June  24,  2003,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Heeifing  requests  should  state  the  natiu« 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
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hearing  may  request  notiBcation  by 
writing  to  the  Secretary.  SEC,  450  Fifth 
Street.  NW..  Washington.  DC  20549- 
0609.  For  Further  Information  Contact: 
Diane  L.  Titus  at  (202)  942-0564.  SEC. 
Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation.  450  Fifth  Street.  NW., 
Washington.  DC  20549-0506. 

Merrill  Lynch  Emerging  Markets  Debt 
Fund,  Inc.  (File  No.  811-7794] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  February  24, 
2003,  applicant  transferred  its  assets  to 
Merrill  Lynch  World  Income  Fund,  Inc., 
based  on  net  asset  value.  Expenses  of 
$240,457  incurred  in  connection  with 
the  reorganization  were  paid  by  the 
acquiring  fund. 

Filing  Dates:  The  application  was 
filed  on  May  6.  2003,  and  amended  on 
May  21,  2003. 

Applicant's  Address:  800  Scudders 
Mill  Rd.,  Plainsboro.  NI  08536. 

Hyperion  2002  Term  Trust,  Inc.  (File 
No.  811-7070] 

Summary:  Applicant,  a  closed-end 
investment  company,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  December  2, 

2002,  applicant  made  a  liquidating 
distribution  to  its  shareholders,  based 
on  net  asset  value.  Expenses  of  $747,500 
incurred  in  connection  with  the 
liquidation  were  paid  by  applicant. 
American  Stock  Transfer  &  Trust 
Company  is  holding  assets  for  unlocated 
shareholders.  Any  unclaimed  assets  will 
eventually  escheat  to  the  various  states. 

Filing  Date:  The  application  was  filed 
on  May  8.  2003. 

Applicant's  Address:  One  Liberty 
Plaza.  165  Broadway.  36th  Floor,  New 
York,  NY  10006-1404. 

Bergstrom  Capital  Corporation  (File  No. 
811-1641] 

Summary:  Applicant,  a  closed-end 
investment  company,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  April  11, 

2003.  applicant  made  a  liquidating 
distribution  to  its  shareholders,  based 
on  net  asset  value.  Expenses  of 
approximately  $125,618  incurred  in 
connection  with  the  liquidation  were 
paid  by  applicant.  Applicant  has 
retained  cash  in  the  amount  of 
approximately  $383,805,  which  is  being 
held  in  a  deposit  account  at  its 
custodian,  to  cover  outstanding  accrued 
liabilities.  Applicants  expect  any  assets 
remaining  after  payment  of  all 
outstanding  obligations  will  be 
distributed  to  shareholders  of  record  on 
June  6,  2003. 


Filing  Dates:  The  application  was 
filed  on  April  8,  2003,  and  amended  on 
May  7,  2003. 

Applicant's  Address:  221  First  Ave. 
West.  Suite  320,  Seattle,  WA  98119- 
4224. 

CTB  Securities  Trust  Fund  (File  No. 
811-10091] 

Summary:  Applicant,  a  closed-end 
investment  company,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  Applicant  has 
never  made  a  public  offering  of  its 
securities  and  does  not  propose  to  make 
a  public  offering.  Applicant  will 
continue  to  operate  as  an  unregistered 
real  estate  investment  trust  in  reliance 
on  sections  3(c)(1).  3(c)(5),  and/  or 
3(c)(7)  of  the  Act. 

Filing  Dates:  The  application  was 
filed  on  March  14.  2003.  and  amended 
on  May  8.  2003. 

Applicant's  Address:  22939 
Hawthorne  Boulevard,  Torrance,  CA 
90505. 

Kenilworth  Fund,  Inc.  (File  No.  811-     • 
7620] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  December  30. 
2002,  applicant  transferred  its  assets  to 
AHA  Diversified  Equity  Fimd,  based  on 
net  asset  value.  Expenses  of  $30,253 
incurred  in  connection  with  the 
reorganization  were  paid  by  applicant 
and  Institutional  Portfolio  Services, 
Ltd..  applicant's  investment  adviser. 

Filing  Dates:  The  application  was 
filed  on  February  28,  2003,  and 
amended  on  May  9,  2003. 

Applicant's  Address:  21  S.  Clark  St., 
Suite  2594,  Chicago,  IL  60603. 

Montgomery  Partners  Absolute  Return 
Fund  LLC  (File  No.  811-10595] 

Summary:  Applicant,  a  closed-end 
investment  company,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  Applicant  has 
never  made  a  public  offering  of  its 
securities  and  has  fewer  than  one 
hundred  investors.  Applicant  will 
operate  in  reliance  on  section  3(c)(1)  of 
the  Act  until  its  illiquid  assets  can  be 
liquidated. 

Filing  Dates:  The  application  was 
filed  on  March  28,  2003,  and  amended 
on  April  29,  2003. 

Applicant's  Address:  101  California 
St.,  34th  Floor,  San  Francisco,  CA 
94111. 

Merrill  Lynch  KECALP  L.P.  1986  (File 
No.  811-4387] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  December  22, 


1999.  applicant  made  a  liquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  Expenses  of  $64,091 
incurred  in  connection  with  the 
liquidation  were  paid  by  applicant. 

Filing  Dates:  The  application  was 
filed  on  December  22,  2000,  and 
amended  on  May  2,  2003. 

Applicant's  Address:  4  World 
Financial  Center,  23rd  Floor,  New  York, 
New  York  10080. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Nfargaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  03-14169  Filed  6-4-03;  8:45  am) 
aujNG  cooe  8oi(h>i-p 


SECURRIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47950] 

Order  Pursuant  to  Section  1 1 A  of  the 
Securities  Excliange  Act  of  1934  and 
Rule  11Aa3-2(f)  Thereunder  Extending 
a  De  Minimis  Exemption  for 
Transactions  in  Certain  Exchange- 
Traded  Funds  From  ttie  Trade-Through 
Provisions  of  the  Intermarket  Trading 
System 

May  30.  2003. 

Effective  September  4,  2002,  the 
Commission  granted  a  nine-month  de 
minimis  exemption  to  the  provisions  of 
the  Intermarket  Trading  System  Plan 
("ITS  Plan"),'  a  national  market  system 
plan,^  governing  intermarket  trade- 


'  The  self-regulatory  organizations  ("SROs") 
participating  in  the  FTS  Plan  include  the  American 
Stock  Exchange  LLC,  the  Boston  Stock  Exchange. 
Inc..  the  Chicago  Boai-d  Options  Exchange,  Inc..  the 
Chicago  Stock  Exchange.  Inc..  the  Cincinnati  Stock 
Exchange.  Inc.,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"),  the  New  York 
Stock  Exchange.  Inc..  the  Pacific  Exchange,  Inc., 
and  the  Philadelphia  Stock  Exchange,  Inc. 
(collectively,  the  "participants").  See  Securities 
Exchange  Act  Release  No.  19456  (January  27,  1983). 
48  FR  4938  (February  3,  1983). 

2  Securities  Exchange  Act  of  1934  ("Act")  Rule 
llAa3-2(d),  17  CFR  240.11Aa3-2(d),  promulgated 
under  Section  llA,  15  U.S.C.  78k-l.  of  the  Act 
requires  each  self-regulatory  organization  ("SRO") 
to  comply  with,  and  enforce  compliance  by  its 
members  and  their  associated  persons  with,  the 
terms  of  any  effective  national  market  system  plan 
of  which  it  is  a  sponsor  or  participant.  Rule  llAa3- 
2(f},  17  CFR  240.11Aa3-2(f),  under  the  Act 
authorizes  the  Commission  to  exempt,  either 
unconditionally  or  on  specified  terms  and 
conditions,  any  SRO,  member  of  an  SRO,  or 
specified  security  from  the  requirement  of  the  rule 
if  the  Commission  determines  that  such  exemption 
is  consistent  with  the  public  interest,  the  protection 
of  investors,  the  maintenance  of  foir  and  orderly 
markets  and  the  removal  of  impediments  to.  and 
perfection  of  the  mechanisms  of.  a  national  market 
system. 
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throughs.^  This  order  extends  this  de 
minimis  exemption. 

The  ITS  Plan  system  is  an  order 
routing  network  designed  to  facilitate 
intermarket  trading  in  exchange-listed 
securities  among  participating  SROs 
based  on  current  quotation  information 
emanating  from  their  markets. 
Quotations  in  exchange-listed  securities 
are  collected  and  disseminated  by  the 
Consolidated  Quote  System  ("CQS"), 
which  is  governed  by  a  national  market 
system  plan  that  the  Commission  has 
approved  pursuant  to  Rule  llAa3-2 
under  the  Act.-*  Under  the  ITS  Plan,  a 
member  of  a  participating  SRO  may 
access  the  best  bid  or  offer  displayed  in 
CQS  by  another  Participant  by  sending 
an  order  (a  "commitment  to  trade") 
through  ITS  to  that  Participant. 
Exchange  members  participate  in  ITS 
through  facilities  provided  by  their 
respective  exchanges.  NASD  members 
f}articipate  in  ITS  through  a  facility  of 
the  Nasdaq  Stock  Market  ("Nasdaq") 
known  as  the  Computer  Assisted 
Execution  System  ("CAES").  Market 
makers  and  electronic  communications 
networks  ("ECNs")  that  are  members  of 
the  NASD  and  seek  to  display  their 
quotes  in  exchange-listed  securities 
through  Nasdaq  must  register  with  the 
NASD  as  rrS/CAES  Market  Makers.^ 

The  Commission's  August  2002  order 
granted  a  de  minimis  exemption  fi'om 
compliance  with  Section  8(d)(i)  of  the 
ITS  Plan  with  respect  to  three  specific 
exchange-traded  funds  ("ETFs"),  the 
Nasdaq-100  Index  ETF  C'QQQ").  the 
Dow  Jones  Industrial  Average  ETF 
("DIA"),  and  the  Standard  &  Poor's  500 
Index  ETF  ("SPY").^  Section  8(d)ti)  of 
the  ITS  Plan  provides  that  participants 
should  not  purchase  or  sell  any  security 
that  trades  on  the  ITS  Plan  system  at  a 
price  that  is  worse  than  the  price  at 
which  that  security  is  otherwise  being 
offered  on  the  ITS  Plan  system. ^  By  its 
terms,  the  Commission's  order  exempts 


'  See  generally  Securities  Exchange  Act  Release 
No.  46428.  67  FR  56607  (September  4,  2002). 

«17CFR240.11Aa3-2. 

'  See  Securities  Exchange  Act  Release  No.  42536 
(March  16.  2000),  65  FR  15401  (March  22.  2000). 
Market  Makers  and  ECNs  are  required  to  provide 
their  best-priced  quotations  and  customer  limit 
orders  in  certain  exchange-listed  and  Nasdaq 
securities  to  an  SRO  for  public  display  under 
Commission  Rule  llAcl-l  and  Regulation  ATS.  17 
CFR  240.11Acl-l  and  242.301(b)(3). 

■The  Commission  limited  the  de  minimis 
exemption  to  the  three  securities  because  they  share 
certain  characteristics  that  may  make  immediate 
execution  of  their  shares  highly  desirable  to  certain 
investors.  In  particular,  trading  in  the  three  ETFs  is 
highly  liquid  and  market  participants  may  value  an 
immediate  execution  at  a  displayed  price  more  than 
the  opportunity  to  obtain  a  slightly  better  price. 

'  Each  ITS  participant  has  adopted  a  trade- 
through  rule  substantially  similar  to  the  rule  of  the 
ITS  Plan.  See  ITS  Plan.  Section  8(d)(ii):  See,  e.g., 
NYSE  Rule  15A.  NASD  Rule  5262. 


from  the  trade-through  provisions  of  the 
ITS  Plan  any  transactions  in  the  three 
ETFs  that  are  effected  at  prices  at  or 
within  three  cents  away  from  the  best 
bid  and  offer  quoted  in  the  CQS  for  a 
period  of  nine  months,  which  ends  on 
June  4,  2003. 

The  three  cent  de  minimis  exemption 
allows  ITS  participants  and  their 
members  to  execute  transactions, 
through  automated  execution  or 
otherwise,  without  attempting  to  access 
the  quotes  of  other  participants  when 
the  expected  price  improvement  would 
not  be  significant.  In  providing  the  three 
cent  de  minimis  exemption,  the 
Commission  believed  that,  on  balance, 
exempting  the  specified  transactions 
from  the  ITS  trade-through  provisions 
would  provide  investors  increased 
liquidity  and  expand  the  choice  of 
execution  venues,  while  limiting  the 
possibility  that  investors  would  receive 
significanUy  inferior  prices. 

The  Commission  granted  the  three 
cent  de  minimis  exemption  on  a 
temporary,  nine-month  basis,  in  order  to 
gather  the  data  necessary  to  study  the 
effects  of  an  exemption  from  the  ITS 
trade-through  provisions  and  the 
desirability  of  extending  the  exemption. 
The  Commission  is  currenUy  assessing 
trading  data  associated  with  the  de 
minimis  exemption,  and  over  the  next 
nine-months  intends  to  consider 
whether  to  adopt  the  de  minimis 
exemption  on  a  permanent  basis,  to 
adopt  some  other  alternative  solution,  or 
to  allow  the  exemption  to  expire. 

In  view  of  the  foregoing,  the 
Commission  believes  that  an  extension 
of  the  de  niinimis  exemption  for  an 
additional  nine-month  period  is 
consistent  with  the  public  interest,  the 
protection  of  investors,  the  maintenance 
of  fair  and  orderly  markets  and  the 
removal  of  impediments  to,  and 
perfection  of  the  mechanisms  of,  a 
national  market  system.  The 
Commission  emphasizes,  as  it  did  in  its 
August  2002  order,  that  the  de  minimis 
exemption  does  not  relieve  brokers  and 
dealers  of  their  best  execution 
obligations  under  the  federal  securities 
laws  and  SRO  rules. 

Accordingly,  it  is  ordered,  pursuant  to 
Section  llA  of  the  Act  and  Rule  llAa3- 
2(f)  thereimder,"  that  participants  of  the 
ITS  Plan  and  their  members  are  hereby 
exempt  from  Section  8(d)  of  the  ITS 
Plan  during  the  period  covered  by  this 
Order  with  respect  to  transactions  in 
QQQs,  DlAs,  and  SPYs  that  are  executed 
at  a  price  that  is  no  more  than  three 
cents  lower  than  the  highest  bid 
displayed  in  CQS  and  no  more  than 
three  cents  higher  than  the  lowest  offer 


displayed  in  CQS.  This  Order  extends 
the  de  minimis  exemption  from  June  4, 
2003  through  March  4,  2004. 

By  the  Commission. 
Margaret  H.  McFarland,         v 

Deputy  Secretary. 

[FR  Doc.  03-14113  Filed  6-4-03;  8:45  am] 

BHJJNG  COOE  S010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47948;  File  No.  SR-CBOE- 
2003-19] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Pro|>08ed  Rule  Change  by  the 
Chicago  Board  Options  Exchange,  inc. 
To  Reinstate  the  Imposition  of  a 
Marketing  Fee 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  May  13, 
2003,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE  ")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n  and  m 
below,  which  Items  have  been  prepared 
by  the  CBOE.  The  CBOE  has  designated 
this  proposal  as  one  establishing  or 
changing  a  due,  fee,  or  other  charge 
imposed  by  the  CBOE  under  section 
19a))(3)(A)(ii)  of  the  Act,^  which 
renders  the  proposal  effective  upon 
filing  with  the  Commission.  The 
.Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Oi^anization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  reinstate  a 
marketing  fee,  which  it  previously  had 
suspended  effective  October  1 .  2001 ,  to 
be  imposed  on  certain  transactions  of 
market-makers,  including  Designated 
Primary  Market  Makers  ("DPMs"),  for 
the  purpose  of  attracting  order  flow  to 
the  CBOE.  The  fee  will  be  imposed  at  a 
rate  of  $.40  per  contract  on  market- 
maker  transactions,  including  those  of 
DPMs,  in  all  classes  of  options  in  which 
a  DPM  has  been  appointed.  The 
marketing  fee  will  be  effective  as  of  June 
1,  2003.  The  text  of  the  proposed  rule 
change  is  available  at  the  CBOE  and  at 
the  Commission. 


« 17  CFR  240.11Aa3-2(f). 


>  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-«. 
'  15  U.S.C.  78s(b)(3)(A)(ii). 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Qiange 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  its  proposal 
and  discussed  any  comments  it  had 
received  regarding  the  proposal.  The 
text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
rV  below.  The  CBOE  has  prepared 
.  summaries,  set  forth  in  sections  A,  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

///.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Effective  August  1,  2001.  the  CBOE 
suspended  its  $.40  per  contract 
marketing  fee  that  was  used  by  the 
appropriate  DPM  to  attract  order  flow  to 
the  CBOE.*  The  CBOE  previously  had 
established  its  marketing  fee  effective  as 
of  July  1,  2000.5  At  the  time  the  CBOE 
suspended  the  assessment  of  the 
marketing  fee.  it  expressly  noted  that  it 
reserved  the  right  to  reinstate  the 
marketing  fee  at  a  future  date  if  it 
deemed  appropriate,  and  that  it  might 
establish  a  pre-contract  fee  different 
from  the  former  $.40  per  contract 
marketing  fee.  At  the  time  the  CBOE 
suspended  its  marketing  fee.  both  the 
American  Stock  Exchange  and  the 
Philadelphia  Stock  Exchange  also 
suspended  their  marketing  fee 
programs.  Two  other  options  exchanges 
(the  Pacific  Exchange  and  the 
International  Securities  Exchange) 
continued  to  impose  a  marketing  fee 
program  for  the  purpose  of  attracting 
order  flow  to  those  exchanges.  The 
Philadelphia  Stock  Exchange  has  since 
reinstated  its  meuketing  fee  program. 
The  CBOE  believes  that  these  programs 
operate  to  the  competitive  disadvantage 
of  the  CBOE. 

The  CBOE  states  that  it  has 
determined  to  reinstate  its  marketing  fee 
program  in  a  modified  form,  effective 
June  1.  2003.  The  fee  will  be  imposed 
at  a  rate  of  $.40  per  contract  on  market- 
maker  transactions,  including  those  of 
DPMs.  in  all  classes  of  options  in  which 
a  DPM  has  been  appointed  as  described 
below.  According  to  the  CBOE,  this 
program,  like  the  CBOE's  prior 
marketing  fee  program,  provides  for  the 


*  See  Exchange  Act  Release  No.  44717  (August  16, 
2001),  66  FR  44655  (August  24,  2001),  (SR-CBOE- 
2001-43). 

^  See  Exchange  Act  Release  No.  43112  (August  3, 
2000),  65  FR  49040  (August  10,  2000),  (SR-CBOE- 
0O-28). 


equitable  allocation  of  a  reasonable  fee 
among  the  CBOE  members  and  is 
designed  to  enable  the  CBOE  to  compete 
with  other  markets  in  attracting  options 
order  flow  in  multiply  traded  options 
from  firms  that  include  payment  as  a 
factor  in  their  order  routing  decisions  in 
designated  classes  of  options.  However, 
the  CBOE  has  slightly  modified  its 
marketing  fee  program  with  the  goal  of 
imposing  the  fee  only  with  respect  to 
those  market-maker  transactions 
involving  customer  orders  from  firms 
that  accept  payment  for  their  orders. 
Accordingly,  the  marketing  fee  will  be 
assessed  only  on  market-maker 
transactions  involving  customers  of 
firms  that  accept  payment  pursuant  to 
agreements  with  DPMs. 

The  CBOE  states  that  it  will  not  have 
any  role  with  respect  to  the  negotiations 
between  DPMs  and  payment  accepting 
firms.  Rather,  the  CBOE  proposes  to 
pass  through  to  market-makers  and 
DPMs  the  fee  to  be  collected.  In  those 
classes  for  which  a  DPM  has  advised  the 
CBOE  that  it  has  negotiated  with  a 
payment  accepting  firm  to  pay  for  that 
firm's  order  flow,  the  CBOE  will  provide 
administrative  support  for  the  program. 
Specifically,  the  CBOE  asserts  that  it 
will  keep  track  of  the  number  of 
qualified  orders  each  payment  accepting 
firm  directs  to  the  CBOE.  and  make  the 
necessary  debits  and  credits  to  the 
accounts  of  the  DPMs,  market-makers, 
and  the  payment  accepting  firms  to 
reflect  the  payments  that  are  to  be  made. 
The  CBOE  represents  that  all  of  the 
funds  generated  by  the  fee  will  be  used 
only  to  pay  the  firms  for  the  order  flow 
sent  to  the  CBOE. 

The  CBOE  believes  that  $.40  per 
contract  is  an  equitable  allocation  of  a 
reasonable  fee  among  CBOE  members. 
The  CBOE  states  that  it  has  designed 
this  program  to  enable  it  to  compete 
with  other  markets  in  attracting  options 
order  flow  in  multiply  traded  options.  If 
a  DPM  advises  the  CBOE  that  it  has 
negotiated  a  lower  amount,  the  CBOE 
will  refund  to  market-makers  and  DPMs 
the  excess  fee  collected. 

The  CBOE  states  that  the  marketing 
fee  will  be  assessed  only  on  transactions 
of  market-makers  (including  DPMs) 
resulting  from  orders  for  200  contracts 
or  less  from  customers  of  payment 
accepting  firms.  In  the  CBOE's  view, 
because  the  marketing  fee  will  be  passed 
through  only  to  those  market-makers' 
transactions  resulting  from  orders  from 
customers  of  a  payment  accepting  firm 
that  the  DPM  has  independently 
negotiated  with.to  pay  for  that  firm's 
order  flow,  there  will  be  a  direct  and  fair 
correlation  between  those  members  who 
pay  the  costs  of  the  marketing  program 


funded  by  the  fee  and  those  who  receive 
the  benefits  of  the  program. 

The  CBOE  represents  that  after  the 
marketing  fee  has  been  in  effect  for  three 
months,  the  members  of  a  particular 
trading  crowd  may  determine  not  to 
participate  in  this  marketing  fee 
program  pursuant  to  the  procediues  that 
the  CBOE  is  proposing  in  a  new 
Interpretation  .12  to  CBOE  Rule  8.7. 
These  procedures  are  described  in  a 
separate  proposed  rule  change.  SR- 
CBOE-2003-20.  that  the  CBOE  has  filed 
with  the  Commission.^  The  CBOE  is 
proposing  to  institute  these  procedures 
as  a  pilot  program,  which  is  to  expire 
one  year  after  the  Commission  approval. 

According  to  the  CBOE.  it  is 
important  to  note  that  although  market- 
maker  transactions  resulting  from 
customer  orders  from  firms  that  do  not 
accept  pajmient  for  their  orders  are  not 
subject  to  the  fee.  CBOE  market-makers 
will  have  no  way  of  identifying  prior  to 
execution  whether  a  particular  order  is 
from  a  payment-accepting  firm,  or  fit)m 
a  firm  that  does  not  accept  payment  for 
their  order  flow. 

In  connection  with  any  program 
involving  pajrment  for  order  flow  that 
may  be  frinded  by  the  CBOE's  proposed 
marketing  fee.  the  CBOE  will  issue 
appropriate  regulatory  or  educational 
circulars  to  its  members  that  emphasize 
the  disclosure  and  best  execution 
obligations  of  members  who  may  accept 
such  payment. 

2.  Statutory  Basis 

The  CBOE  believes  that  because  this 
marketing  fee  will  serve  to  enhance  the 
competitiveness  of  the  CBOE  and  its 
members,  this  proposal  is  consistent 
with  and  furthers  the  objectives  of  the, 
Act.  including  specifically  section 
6(b)(5)  thereof,^  which  requires  the  rules 
of  exchanges  to  be  designed  to  remove 
impediments  to  and  perfect  the' 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and 
section  11  A(a)(l)  thereof.8  which 
reflects  the  finding  of  Congress  that  it  is 
in  the  public  interest  and  appropriate 
for  the  protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets 
to  assure  fair  competition  among 
brokers  and  dealers  and  among 
exchange  markets.  The  CBOE  also 
believes  that  the  proposed  rule  change 


"  Contemporaneous  with  the  filing  of  this 
proposed  rule  change.  CBOE  filed  SR-CBOE-2003- 
20,  which  sets  forth  the  procedures  by  which  a 
trading  crowd  may  manifest  its  intention  that  it 
does  not  want  to  participate  in  the  CBOE's 
marketing  fee  program.  The  CBOE  has  requested 
accelerated  approval  of  this  proposed  rule  change 
as  a  pilot  program. 

M5U.S.C78f(b)(5). 

•15U.S.C78k-l. 
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is  consistent  with  section  6(b)  of  the 
Act.3  and  furthers  the  objectives  of 
section  6(b)(4)  of  the  Act  ^°  in  particular, 
in  that  it  is  designed  to  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  CBOE 
members. 

B.  Self-Regiilatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  wall  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's  , 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  CBOE  neither  solicited  nor 
received  written  comments  with  respect 
to  the  proposed  rule  change. 

in.  Date  of  Eflfectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due.  fee,  or 
other  charge  imposed  by  the  CBOE,  it 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act '  ^  and 
subparagraph  (f)  of  Rule  19b-4 
thereunder. '2  At  any  time  within  60 
days  eifter  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  the  rule  change  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW..  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 


available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such-filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  file  number 
SR-CBOE-2003-19  and  should  be 
submitted  by  June  26,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-14171  Filed  6-4-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34^7941 ;  RIe  No.  SR-CSE- 
2003-05] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Cincinnati  Stock 
Exchange,  Inc.  Relating  to  an 
Extension  of  an  Existing  Pilot 
Amending  CSE  Rjjle  12.6,  Customer 
Priority,  To  Require  Designated 
Dealers  to  Better  Customer  Orders  at 
the  National  Best  Bid  or  Offer  by 
Whole  Penny  Increments 

May  29,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Sectuities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  May  22. 
2003.  the  Cinciimati  Stock  Exchange. 
Inc.  ("CSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  n  below,  which  Items  have 
been  prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  to 
grant  accelerated  approval  of  the 
proposed  rule  change  for  a  pilot  period 
through  December  1.  2003. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend  the 
termination  date  of  the  pilot  that 
amends  CSE  Rule  12.6,  Customer 
Priority,  by  adding  new  Interpretation 
.02,  which  requires  a  CSE  Designated 
Dealer  ("Specialist")  to  better  the  price 
of  a  customer  limit  order  that  is  held  by 
that  Specialist  if  that  Specialist 
determines  to  trade  with  an  incoming 


market  or  marketable  limit  order.  ^ 
Under  the  pilot  rule,  the  Specialist  is 
required  to  better  a  customer  limit  order 
at  the  national  best  bid  or  offer 
("NBBO")  by  at  least  one  penny  and  at 
a  price  outside  the  current  NBBO  by  at 
least  the  nearest  peimy  increment.  The 
Exchange  is  requesting  an  extension  of 
the  pilot,  and  the  exemption  letters 
associated  therewith.^  "The  proposed 
extension  of  the  pilot  requires  no 
changes  to  the  Initial  Pilot  rule  text, 
which  is  available  at  the  CSE  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  > 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A.  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  profwses  to  amend 
Exchange  Rule  12.6  ^  by  adding  an 


•  15  U.S.C.  78f[b). 
""IS  U.S.C.  78f[b)(4). 
"  15  U.S.C.  78s(3)(a). 
»»17CFR240.19b-4. 


"  17  CFR  200.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
='17CFR240.19b-«. 


^  See  Securities  Exchange  Act  Release  Nos.  46274 
(July  29,  2002).  67  FR  50743  (August  5.  2002) 
("Initial  Pilot");  46554  (September  25.  2002),  67  FR 
6276  (October  4,  2002)  ("Pilot  Extension"):  and 
46929  (November  27,  2002),  67  FR  72711 
(December  6,  2002)  ("Second  Extension"). 

*  See  letter  from  Robert  L.D.  Colby.  Deputy 
Director,  Division  of  Market  Regulation 
("Division"),  Commission,  to  Jettey  T.  Brown, 
General  Counsel,  CSE  (July  26.  2002)  {"Initial 
Exemption  Letter")  in  response  to  letter  from  leffrey 
T.  Brown,  General  Counsel,  CSE,  to  Annette 
Nazareth,  Director.  Division.  Commission 
(November  27,  2001)  ("Initial  Exemption  Request"); 
letter  from  Robert  L.D.  Colby,  Deputy  Director, 
Division,  Commission,  to  Jeffrey  T.  Brown.  General 
Counsel,  CSE  (September  25,  2002)  (amending  and 
extending  the  Initial  Exemption  Letter)  ("Amended 
Exemption  Letter")  in  response  to  letter  from  Jeffrey 
T.  Brown,  General  Counsel.  CSE.  to  Annette 
Nazareth,  Director,  Division,  Commission 
(September  18,  2002)  ("Amended  Exemption 
Request");  letter  from  Alden  S.  Adkins,  Associate 
Director,  Division,  Commission,  to  Jeffi^y  T.  Brown, 
Senior  Vice  President  &  General  Counsel,  CSE        * 
(November  27,  2002)  ("Second  Exemption 
Extension  Letter")  in  response  to  letter  from  Jeffrey 
T.  Brown,  Senior  Vice  President  &  General  Counsel, 
CSE,  to  Annette  Nazareth,  Director,  Division, 
Commission  (November  20.  2002)  ("Second- 
Exemption  Request"). 

°CSE  Rule  12.6  provides,  in  pertinent  part,  that 
no  member  shall  (i)  personally  buy  or  initiate  the 
purchase  of  any  security  traded  on  the  Exchange  for 

•     Continued 
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interpretation  to  the  rule  covering  the 
trading  of  securities  in  subpenny 
increments.**  New  Interpretation  .02  to 
the  Rule  will  require  a  Specialist  to 
better  the  price  of  a  customer  limit  order 
held  by  the  Specialist  by  at  least  one 
penny  (for  those  customer  limit  orders 
at  the  NBBO)  or  by  at  least  the  nearest 
penny  increment  (for  those  customer 
limit  orders  that  are  not  at  the  NBBO) 
if  the  Specialist  determines  to  trade 
with  an  incoming  market  or  marketable 
limit  order.  7 

The  purpose  of  the  new  Interpretation 
is  to  prevent  a  Specialist  from  taking 
unfair  advantage  of  customer  limit 
orders  held  by  that  Specialist  by  trading 
ahead  of  such  orders  with  incoming 
market  or  marketable  limit  orders. 
Notwithst£mding  the  fact  that  a 
Specialist  may  price-improve  incoming 
orders  by  providing  prices  superior  to 
that  of  customer  limit  orders  it  holds, 
customers  should  have  a  reasonable 
expectation  to  have  their  orders  filled  at 
their  limit  order  prices.  This  expectation 
should  be  reflected  in  reasonable  access 
to  incoming  contra-side  order  flow, 
unless  other  customers  place  better- 
priced  limit  orders  with  the  Specialist 
or  the  Specialist  materially  improves 
upon  the  customer  limit  order  prices 
(not  the  customers'  quoted  prices)  it 
holds. 


its  own  account  or  for  any  account  in  which  it  or 
any  associated  person  of  the  member  is  directly  or 
indirectly  interested  while  such  a  member  holds  or 
has  knowledge  that  any  person  associated  with  it 
holds  an  unexecuted  market  or  limit  price  order  to 
buy  such  security  in  the  unit  of  trading  for  a 
customer,  or  (ii)  sell  or  initiate  the  sale  of  any  such 
security  for  any  such  account  while  it  personally 
holds  or  has  knowledge  that  any  person  associated 
with  it  holds  an  unexecuted  market  or  limit  price 
order  to  sell  such  security  in  the  unit  of  trading  for 
a  customer. 

"  In  conjunction  with  this  proposed  rule  change, 
the  CSE  has  requested  that  the  Commission  extend 
the  relief  provided  by  the  Second  Exemption 
Extension  Letter  pursuant  to  Rules  llAcl-l(e)  (17 
CFR240.11Acl-l(e)).  llAcl-2(g)(17CFR 
240.11Acl-2(g))and  llAcl-4(d)  (17CFR 
240.11Acl-4(d))  to  allow  subpenny  quotations  to  be 
rounded  down  (buy  orders)  and  rounded  up  (sell 
orders)  to  the  nearest  penny  for  quote  dissemination 
for  Nasdaq  and  listed  securities.  See  letter  from 
Jeffrey  T.  Brown.  General  Counsel.  CSE,  to  Annette 
Nazareth.  Director,  Division,  Commission  (May  19, 
2003)  ("Third  Exemption  Request").  Concurrent 
with  the  instant  accelerated  approval,  the 
Commission  has  granted  the  Third  Exemption 
Request.  See  letter  frtjm  Robert  L.D.  Colby,  Deputy 
Director.  Division.  Commission,  to  Jeffrey  T.  Brown, 
Senior  Vice  President  &  General  Counsel,  CSE  (May 
29,  2003)  (extending  the  Second  Exemption 
Extension  Letter)  ("Third  Exemption  Extension 
Letter"/. 

'Interpretation  .01  to  Rule  12.6  provides  that  "|i|f 
a  Designated  Dealer  holds  for  execution  on  the 
Exchange  a  customer  buy  order  and  a  customer  sell 
order  that  can  be  crossed,  the  Designated  Dealer 
shall  cross  them  without  interpositioning  itself  as 
a  dealer." 


2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  section  6(b)  of  the 
Act.s  in  general,  and  section  6(b)(5)  of 
the  Act,"  in  particular,  which  requires, 
among  other  things,  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  Exchange  requests 
that  this  rule  be  approved  on  a  pilot 
basis  through  December  1,  2003,  to  be 
co-extensive  with  the  conditional 
temporary  exemptive  relief  granted 
concurrently  by  the  Commission  in  the 
Third  Exemption  Extension  Letter. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  SoUcitatioii  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  Uiat  are  Hied  with  the  ' 

Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  frling  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 


SR-CSE-2003-05  and  should  be 
submitted  by  June  26.  2003. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change  ' 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,'"  and,  in  particular 
section  6(b)(5)  of  the  Act."  As 
discussed  above,  through  the  Third 
Exemption  Extension  Letter,  the 
Division  has  extended  the  relief  granted 
by  the  Second  Exemption  Extension 
Letter.  The  Commission  believes  that 
the  proposed  rule  change  should 
provide  protection  to  customer  limit 
orders  in  the  subpenny  trading 
environment  by  helping  to  ensure  that 
such  orders  will  continue  to  have  access 
to  market  liquidity  ahead  of  Exchange 
Specialists  in  appropriate 
circiunstances. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change  on 
a  pilot  basis  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice  of 
filing  thereof  in  the  Federal  Register. 
The  Commission  believes  that  granting 
accelerated  approval  to  the  proposed 
rule  change  will  allow  the  Exchange  to 
provide  uninterrupted  protection  to 
customer  limit  orders  in  subpenny 
increments  in  Nasdaq  securities  and 
listed  securities. 

V.  Conclusion 

It  is  therefore  ordered,  pxirsuant  to 
section  19(b)(2)  of  the  Act.'^  that  the 
proposed  rule  change  (SR-CSE-2003- 
05)  is  hereby  approved  on  an 
accelerated  basis  for  a  pilot  period 
through  December  1,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 13 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-14170  Filed  6-4-03;  8:45  am] 

BILUNG  CODE  W10-01-P 


■  15  use.  78fjb). 
•  15  U.S.C.  78f[b)(5). 


■"In  granting  approval  of  the  proposal,  the 
Commission  has  considered  the  proposal's  impact 
on  efficiency,  competition,  and  capital  formation. 
15  U.S.C.  78c(f). 

"  15  U.S.C.  78f(b)(5). 
"15  U.S.C.  78s(b)(2). 
»' 17  CFR  200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47943;  File  No.  SR-NASD- 
2003-84] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change,  and 
Amendment  No.  1  Ttiereto,  by  ttie 
National  Association  of  Securities 
Dealers,  inc.  To  Amend  the  Fee 
Schedule  for  the  Nasdaq  Application  of 
the  Primex  Auction  System 

May  29,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  May  13, 
2003  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  subsidiary,  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  On  May  • 
23,  2003,  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change.  3  Nasdaq  has  designated  this 
proposal  as  one  establishing  or  changing 
a  due,  fee  or  other  charge  imposed  by 
the  Nasdaq  under  section  19(b)(3)(A){ii) 
of  the  Acf*  and  Rule  19b-4(fl(2) 
thereunder,^  which  renders  the  rule 
immedia^tely  effective  upon  filing  with 
the  Commission.  Nasdaq  plans  to  begin 
assessing  fees  pursuant  to  the  revised 
fee  schedule  beginning  on  Jiuie  1,  2003. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  fi'om 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  amend  NASD 
Rule  701 0(r)  to  modify  the  fee  schedule 
for  the  Nasdaq  Application  of  the 
Primex  Auction  System  ("Primex"). 


'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-^. 

'  See  letter  from  Eleni  Constantine,  Office  of 
General  Counsel,  Nasdaq  to  Katherine  A.  England. 
Assistant  Director,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  March  22,  2003 
("Amendment  No.  1").  In  Amendment  No.  1,  the 
Exchange  made  typographical  corrections  to  the 
rule  text  originally  submitted  in  the  proposed  rule 
change. 

M5  U.S.C.  78s(b)(3)(A)(ii). 

5 17  CFR  240.19b-4(f)(2).  For  purposes  of 
determining  the  effective  date  and  calculating  the 
sixty-day  period  within  which  the  Commission  may 
summarily  abrogate  the  proposed  rule  change  under 
Section  19(b)(3)(C)  of  the  Act,  the  Commission 
considers  that  period  to  commence  on  May  23, 
2003,  the  date  Nasdaq  filed  Amendment  No.  1.  See 
15  U.S.C.  78s(b)(3)(C). 


Nasdaq  will  make  the  new  fees  effective 
June  1,  2003. 

The  text  of  the  proposed  rule  change, 
as  amended,  is  below.  Proposed 
additions  are  in  italics  and  proposed 
deletions  are  in  [brackets.] 
***** 

Rule  7010(r).  Nasdaq  Application  of  the 
Primex  Auction  System 

The  following  charges  shall  apply  to 
the  use  of  the  Nasdaq  Application  of  the 
Primex  Auction  System: 

(1)  [No  change.] 

(2)  Monthly  Access  fees. 
Software:* 

Workstation  license  or        Per  workstation 
unique  logon:  logon:       > 

Stations/logons  1  No  charge  if 

firm  uses  a 
dedicated  cir- 
cuit 

Stations/logons  2-11   $100 

Stations/logons  11  and  $50 

above. 

(Stations/logons  1-10  S200 

Stations/logons  11-25  $100 

Stations/logons  26  and  S50] 

above. 

Proprietary  interface  Per  license: 

license: 

API  specification  $500 

FIX  (customized  protocol)      $500 
Network: 

Dedicated  line:  "   Per  line: 

256K $1,78\ 

64K  with  non-guaranteed       $1 ,564 
256K. 

burst  capacity 

56K $712 

Installation/Unistall $1,000  per 

Nasdaq  Staff 
site  visit 
***** 

n.  Self-Regulatofy  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fiJing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  had  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  ItemJV  below. 
Nasdaq  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  amendments  modify  NASD  Rule 
7010(r),  which  establishes  the  fee 


schedule  for  Primex.  Specifically,  the 
amendments  reduce  the  monthly  access 
fee  for  workstation  logons  so  that  the 
first  workstation  per  firm  is  free, 
workstations  2  to  11  are  chained  $100 
and  workstations  1 1  and  up  are  charged 
$50. 

While  the  fee  schedule  for  Primex  was 
filed  initially  in  December  2001,  the 
prices  for  the  fee  schedule  were 
determined  in  2000.^  Nasdaq  represents 
that  since  that  time  transaction  prices  in 
the  overall  market  have  decreased  and, 
as  a  result,  the  Primex  fee  schedule  is 
no  longer  competitive.  This  proposal 
responds  to  the  developments  in  the  ■ 
market  and  reduces  the  workstation  fee. 

Customers  choosing  to  connect  to  the 
Primex  Auction  System  have  several 
options  including  programming  their 
own  interface  using  Computer  to 
Computer  Interface  (CTCI),  Application 
Programming  Interface  (API)  or  FIX  (a 
customized  protocol),  or  using  the 
Primex  workstation  available  over  a 
dedicated  network. 

Since  Primex  was  laimched  in 
December  2001 ,  the  monthly  charges  for 
the  Primex  workstation  logons  have 
been  as  follows: 
Workstation  logons  1-10  (per  firm) — 

$200 
Workstation  logons  1 1-25  (per  firm) — 

$100 
Workstation  logons  26  and  up — $50 

Since  the  product  launch,  firms  have 
compleiined  that  the  workstation  charges 
are  too  high  and  a  disincentive  for 
participation  in  the  system.  Primex's 
current  transaction  charge  structure  is 
based  on  the  interaction  of  orders  and 
Predefined  Relative  Indications  (PRIs) 
residing  in  the  system.  Although  there 
are  currently  40,000  to  50,000  orders 
flowing  through  the  system  on  a  daily 
basis,  PRI  submission  has  remained 
limited.  The  workstation  is  a  user- 
friendly  and  easy  way  to  submit  PRIs 
into  the  system,  and  Primex  and  Nasdaq 
staff  believe  that  the  proposed  reduction 
in  logon  charges  will  encourage  more 
use  of  the  workstation  and  PRIs. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change,  as  amended,  is  consistent 


«  See  Securities  Exchange  Act  Release  No.  45285 
()an.  15.  2002).  67  FR  3521  (Jan.  24.  2002)  (SR- 
NASD-2001-93).  !n  this  filing,  which  established 
the  original  fee  schedule  for  f'rimex.  Nasdaq 
indicated  it  would  not  charge  any  fees  during  the 
Initial  few  months  Primex  was  operating,  and  that 
it  would  notify  members  through  a  Head  Trader 
Alert  when  if  would  begin  assessing  fees,  .\asdaq 
began  assessing  fees  on  August  1 .  2002  according 
to  a  revised  fee  schedule.  Thus,  fees  were  never 
charged  under  the  original  fee  schedule.  See 
Securities  Exchange  Act  Release  No.  46361  (August 
15.  2002).  67  FR  54246  (August  21,  2002)  (SR- 
NASD-2002-102). 
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with  the  provisions  of  section  15A  of 
the  Act,''  in  general  and  with  section 
15A(b)(5)  of  the  Act,*  in  particular,  in 
that  it  provides  for  the  equitable 
allocation  of  reasonable  fees  among 
members.  The  Nasdaq  represents  that 
the  fee  reduction  recognizes  the  changes 
in  pricing  that  have  occurred  in  the 
market  and  are  designed  to  make  the 
fees  for  Primex  competitive  with  other 
trading  venues.  In  addition,  the  Nasdaq 
represents  that  the  workstation  fees  will 
be  charged  consistently  to  all  members 
that  choose  that  particular  coiuiection 
option. 

B.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither  ' 
solicited  not  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Act »  and  Rule  19b- 
4(f)(2)  thereunder '"  because  it 
establishes  or  changes  a  due,  fee,  or 
other  charge  for  use  of  a  Nasdaq  system. 
At  any  time  within  60  days  after  the 
filing  of  this  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
the  rule  change,  as  amended,  if  it 
appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change,  as  amended,  that  are  filed 
with  th6  Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 


available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2003-84  and  should  be 
submitted  by  June  26,  2003. 

For  the  Coihmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

J.  Lynn  Taylor, 

Assistant  Secretary.  > 

IFR  Doc.  03-14112  Filed  6-4-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

JRelMse  No.  34-47938;  File  No.  SR-Ptilx- 
2003-22] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  ttte 
Philadelphia  Stocic  Exchange,  Inc. 
Relating  to  Elimination  of  the 
Prospectus  Delivery  Requirement 

May  28.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-^  thereunder,^ 
notice  is  hereby  given  that  on  May  5, 
2003,  the  Philadelphia  Stock  Exchange 
LLC  ("Phlx"  or  "Exchange")  filed  with 
the  Seciu-ities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  proposed  rule  change  has  been  filed 
by  Phbc  as  a  "non-controversial"  rule 
change  under  Rule  19b-4(f)(6)  under  the 
Act.^  The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  irom  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Phbc  proposes  to  eliminate  all 
references  in  its  rules  to  "prospectus"  in 
connection  with  options  trading,  due  to 
the  fact  that  standardized  options  issued 
by  The  Options  Clearing  Corporation 
(the  "OCC")  have  become  exempt  from 
the  Securities  Act  of  1933  ("Securities 
Act")  (except  for  its  antifraud 
provisions)  and  from  the  registration 
provisions  of  the  Act  *. 


Phlx  Rule  1029(b)  requires  that  every 
member  and  member  organization 
deliver  a  ciurent  OCC  Prospectus  to 
each  customer  on  request  (the 
"Prospectus  Delivery  Requirement"). 
The  Exchange  is  proposing  to  delete 
Phlx  Rule  1029(b)  and  renumber  current 
Phlx  Rule  1029(c)  as  Phlx  Rule  1029(b). 
A  conforming  change  is  being  made  to 
the  title  of  Phlx  Rule  1029  and  to 
Commentary  .03  to  eliminate  references 
to  a  prospectus. 

Other  Phlx  rules  refer  tangentially  to 
the  Prospectus  Delivery  Requirement, 
such  as  Phlx  Rules  213  and  454  (each 
of  which  refer  to  exchange-traded 
options  "covered  by  a  prospectus")  and 
Commentary  .05  to  Phlx  Rule  1024 
(which  makes  reference  to  Phlx  Rule 
1029).^  The  Exchange  is  proposing  to 
delete  references  to  a  prospectus  in  each 
of  these  rules.  The  text  of  the  proposed 
rule  change  is  available  at  the  Exchange 
and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the  . 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set     ' 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piurpose 

The  purpose  of  the  proposed  rule 
change  is  to  eliminate  all  references  to 
a  "prospectus"  in  connection  with 
options  trading  on  the  Exchange  due  to 
the  fact  that  standardized  options  issued 
by  the  OCC  have  become  exempt  from 
the  Seciuities  Act  (except  for  its 


'  15  U.S.C.  780-3. 

•  15  U.S.C.  78o-3(b)(5). 

•15  U.S.C.  78s(b)(3)(A)(ii). 

>oi7CFR240.19b-*(0(2). 


'» 17  CFR  200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 
» 17  CFR  240.196-4. 
» 1 7  CFR  240. 1 9b-4(f)(6). 
*  See  Exemption  for  Standardized  Options  From 
Provisions  of  the  Securities  Act  of  1933  and  From 


the  Registration  Requirements  of  the  Securities 
Exchange  Act  of  1934,  Seciuities  Act  Release  No. 
8171  and  Securities  Exchange  Act  Release  No. 
47082  (December  23.  2002).  68  FR  188  (January  2, 
2003). 

'  Phlx  Rule  784  refers  to  a  prospectus  in  respect 
of  "options."  However,  the  Exchange  represents 
that  the  rule  is  not  applied  to  standardized  options, 
so  Phlx  is  not  proposing  to  amend  the  language  in 
Phlx  Rule  784.  Information  about  standardized 
options  positions  held  by  members  and  member 
organizations,  that  is  also  requested  by  Phlx  Rule 
784  in  respect  of  options,  is  instead  obtained  by  the 
Exchange  pursuant  to  Phlx  Rule  1003. 
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antifiaud  provisions)^  and  from  the 
registration  provisions  of  the  Act. 

On  January  2,  2003,  final  Commission 
rules  became  effective  regarding 
whether  standardized  options  should  be 
registered  with  the  Commission  imder 
the  Securities  Act  or  the  Act.''  In  this 
release,  the  Commission  concluded  that 
standardized  options  issued  by 
registered  clearing  agencies,  such  as  the 
OCC.  and  traded  on  a  registered  national 
securities  exchange  or  a  registered 
national  securities  association,  shall  be 
exempt  frt>m  all  provisions  of  the 
Securities  Act  (other  than  the  anti-fraud 
provisions)  and  shall  be  exempt  from 
the  registration  requirements  of  the  Act. 

Given  this  recent  development,  there 
is  no  longer  a  need  for  the  delivery  of 
OCC  Prospectuses  to  options  customers 
on  request  pursuant  to  Phlx  Rule 
1029(b).  Other  references  to  a 
"prospectus"  in  connection  with 
options  trading  on  the  Exchange  are  no 
longer  necessary.  These  changes  do  not 
affect  the  requirement  that  an  Options 
Disclosure  Document  be  delivered  to 
customers  of  members  and  member 
organizations  at  the  time  such 
customer's  account  is  approved  to  trade 
options.^ 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act  ^  in  general,  and 
furthers  the  objectives  of  section  6(b)(5) 
of  the  Act '°  in  particular,  in  that  it  is 
designed  to  facilitate  transactions  in 
securities,  and  to  remove  impediments 
to  and  perfect  the  mechanism  of  a  free 
and  open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose- 
any  inappropriate  biuden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  oih  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received  with  respect  to 
the  proposed  rule  change. 


eOn  January  10.  2003,  the  OCC  filed  a  post- 
effective  amendment  to  its  registration  statement 
under  the  Securities  Act  to  remove  from  registration 
all  put  and  call  options  that  remain  unsold  as  of  the 
date  of  the  post-effective  amendment. 

'  See  supro  note  4.        ,' 

•  See  Phbc  Rule  1029(a). 

•15  U.S.C.  78f(b). 

«>15  U.S.C.  78f(b)(5). 


m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because,  the  foregoing  proposed  rule 
change  (1)  does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  by  its  terms,  does  not  become 
operative  until  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate  if 
consistent  with  the  protection  of 
investors  and  the  public  interest,  and 
the  exchange  provided  the  Commission 
with  written  notice  of  its  intent  to  file 
the  proposed  rule  change  at  least  five 
business  days  prior  to  the  date  of  filing 
of  the  proposed  rule  change,"  it  has 
become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  12  and  Rule  19b- 
4(f)(6)  thereunder." 

At  any  time  within  60  days  of  the 
filing  of  this  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2003-22  and  should  be 
submitted  by  June  26,  2003. 


"See  e-mail  from  Mark  Salvacion.  Director  and 
Counsel,  Phlx,  to  Frank  N.  Genco,  Attorney, 
Division  of  Market  Regulation,  Commission,  dated 
April  30,  2003. 

1M5  U.S.C.  78s(b)(3)(A).  , 

"17  CFR  240.19b-4(f)(6). 


For  the  Ckjinmission,  by  tfie  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority'." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-14172  Filed  6-4-03;  8:45  am] 

BILUNG  CODE  M10-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4379] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:    Small 
Wonders:  Dutch  Still  Lifes  by  Adriaen 
Coorte" 

agency:  Department  of  State. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978.  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681.  at  seq.;  22  U.S.C.  6501  note,  et 
seq.).  Delegation  of  Authority  No.  234  of 
October  1.  1999.  and  Delegation  of 
Authority  No.  236  of  October  19.  1999. 
as  amended.  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"Small  Wonders:  Dutch  Still  Lifes  by 
Adriaen  Coorte,"  imported  from  abroad 
for  temporary  exhibition  within  the 
United  States,  are  of  cultural 
significance.  The  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  owners.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  National  Gallery  of  Art, 
Washington,  DC.  from  on  or  about  June 
29.  2003,  to  on  or  about  September  28. 
2003,  and  at  possible  additional  venues 
yet  to  be  determined,  is  in  the  national 
interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Julianne 
Simpson.  Attorney- Adviser,  Office  of 
the  Legal  Adviser.  U.S.  Department  of 
State,  (telephone:  202/619-6529).  The 
address  is  U.S.  Department  of  State,  SA- 
44.  301  4th  Street,  SW.,  Room  700, 
Washington,  DC  20547-0001. 

Dated:  May  27,  2003. 
C.  Miller  Crouch, 

Principal  Deputy  Assistant  Secretary  for 
Educational  and  Cultural  Affairs,  Department 
of  State. . 

[FR  Doc.  03-14183  Filed  6-4-03;  8:45  am] 

BILUNG  CODE  471(M»-P 


"17  CFR  200.30-3(a)(12). 
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TENNESSEE  VALLEY  AUTHORrTY 

Paperwork  Reduction  Act  of  1995,  as 
Amended  by  Pub.  L.  106-398; 
Proposed  Collection;  Comment 
Request 

AGENCY:  Tennessee  Valley  Authority 
(TVA). 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  proposed  information 
collection  described  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35  as 
amended).  The  Tennessee  Valley 
Authority  is  soliciting  public  comments 
on  this  proposed  collection  as  provided 
by  5  CFR  1320.8(d)(1).  Requests  for 
information  including  copies  of  the 
information  collection  proposed  and 
supporting  documentation  should  be 
directed  to  the  Agency  Clearance 
Officer:  Wilma  H.  McCauley,  Tennessee 
Valley  Authority,  1101  Market  Street 
(EB  5B),  Chattanooga,  Tennessee, 
37402-2801;  (423)  751-2523.  Comments 
should  be  sent  to  the  Agency  Clearance 
Officer  no  later  than  August  4,  2003. 

SUPPLEMENTARY  INFORMATION: 

Type  of  Request:  Regular  Submission. 

Title  of  Information  Collection:  Macro 
Opinion  Benchmark. 

Frequency  of  Use:  On  occasion. 

Small  Businesses  or  Organizations 
Affected:  Yes. 

Estimated  Number  of  Annual 
Responses:  3000. 

Estimated  Total  Annual  Burden 
Hours:  550. 

Estimated  Annual  Burden  Hours  Per 
Response:  1 1  minutes. 

Need  For  and  Use  of  Information: 
TVA  is  committed  to  strengthening 
relationships  with  its  stakeholders.  One 
way  the  TVA  will  accomplish  this  is  by 
using  the  proposed  public  opinion 
research  to  understand,  measure  and 
manage  positive  and  negative 
perceptions  that  stakeholders  hold 
about  TVA.  This  will  enable  TVA  to 
develop  and  implement  actions  that  will 
help  TVA  achieve  excellence  in 
stakeholder  relations  and 
communications  processes  for  Valley 
residents. 

Jackljm  |.  Stephenson, 

Senior  Manager,  Enterprise  Operations, 
Information  Services. 

(FR  Doc.  03-14132  Filed  6-4-03;  8:45  am) 

MUJNQ  COOe  S1M-08-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Application  of  Murray  Air,  Inc.  for 
Certificate  Authority 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  Order  to  Show  Cause 
(Order  2003-5-36)  Dockets  OST-03- 
14320  and  OST-03-14321. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  Murray  Air, 
Inc.,  fit,  willing,  and  able,  and  awarding 
it  certificates  ofpublic  convenience  and 
necessity  authorizing  it  to  engage  in 
interstate  and  foreign  charter  air 
transportation  of  property  and  mail. 
DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
June  18,  2003. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Dockets 
OST-03-14320  and  OST-03-14321  and 
addressed  to  the  Department  of 
Transportation  Dockets  (M-30,  Room 
PL-401),  U.S.  Department  of 
Trsmsportation,  400  Seventh  Street,  t 

SW.,  Washington,  DC  20590.  and  should 
be  served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Howard  Serig,  Air  Carrier  Fitness 
Division  (X-56,  Room  6401).  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  36&-4822. 

Dated:  May  30,  2003. 
Read  C.  Van  De  Water, 

Assistant  Secretary  for  Aviation  and  ■ 
International  Affairs. 

[FR  Doc.  03-14166  Filed  6-4-03;  8:45  amj 
BILLING  CODE  491&-42-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  135/ 
EUROCAE  Working  Group  14: 
Environmental  Conditions  and  Test 
Procedures  for  Airborne  Equipment 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  RTCA  Special 
Committee  135/EUROCAE  Working 
Group  14  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  pubUc  of  a  meeting  of 
RTCA  Special  Committee  135/Eurocae 
Working  Group  14:  Environmental 
Conditions  and  Test  Procedures  for 
Airborne  Equipment. 


DATES:  The  meeting  will  be  held  June 
18-20,  2003  starting  at  9  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
Embry-Riddle  University,  Haas 
Commons— Bldg.  #73,  Prescott,  AZ. 

FOR  FURTHER  INFORMATION  CONTACT:  (1) 
RTCA  Secretariat,  1828  L  Street.  NW., 
Suite  805.  Washington.  DC  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  Web  site  http://www.rtca.org, 
(2)  Jim  Lyle  at  Embry  Riddle;  telephone 
(520)  708-3833;  e-mail  lyallj@erau.edu. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  Pub.  L.  92- 
463.  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
1 35  meeting.  The  agenda  will  include: 

•  June  18-20: 

•  Opening  Plenary  Session  (Welcome 
and  Introductory  Remarks, 
Recognize  Federal  Representative, 
Approve  Minutes  of  Previous 
Meeting) 

•  Review  Table  of  Changes 

•  Determine  if  Sub-Group  Breakout 
Meetings  are  required 

•  Review  Drafts  of  all  Changed 
Sections 

•  Review  Schedule  for  DO-160E, 
Envirorunental  Conditions  and  Test 
Procediues  for  Airborne  Equipment. 

•  Closing  Plenary  Session  (Debrief  of 
Subgroup  Meetings,  New/ 
Unfinished  Business,  Date  and 
Place  of  Next  Meeting) 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  May  28, 
2003. 

Janice  L.  Peters, 

FAA  Special  Assistant,  RTCA  Advisory 
Committee.  <■ 

[FR  Doc.  03-14163  Filed  6-4-03;  8:45  am] 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  189/ 
EUROCAE  Working  Group  53:  Air 
Traffic  Services  (ATS)  Safety  and 
Interoperability  Requirements 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 


Federal  Register / Vol.  68,  No.  108 / Thursday,  June  5,  2003 /Notices 


33757 


action:  Notice  of  RTCA  Special 
Committee  189/EUROCAE  Working 
Group  53  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  ' 
RTCA  Special  Committee  189/ 
EUROCAE  Working  Group  53:  Air 
Traffic  Services  (ATS)  Safety  and 
hiteroperability  Requirements. 
DATES:  The  meeting  will  be  held  June 
23-27,  2003  starting  at  9  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Honeywell  Learning  Center.  14980 
NE  31st  Circle,  Redmond,  WA  98052 
FOR  FURTHER  INFORMATION  CONTACT:  (1) 

RTCA  Secretariat.  1828  L  Street,  NW., 
Suite  805.  Washington.  DC.  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  Web  site  http://www.rica.org; 
(2)  Honeywell  Contact.  Christophe 
Hamel;  telephone  536-886-8336;  fax 
602-436-5575;  e-mail 
christophe.hamel@Honeywell.com. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
'463,  5  U.S.C.  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
189/EUROCAE  Working  Group  53 
meeting.  The  agenda  will  include: 

•  June  23: 

•  Opening  Plenjuy  Session  (Welcome 
and  Introductory  Remarks.  Review/ 
Approval  of  Meeting  Agenda, 
Review/ Approval  of  Meeting 
Minutes) 

•  Sub-group  and  related  reports; 
Position  papers  planned  for  plenary 
agreement;  SC-189/WG-53  co-chair 
progress  report 

•  Jime  24-26: 

•  Sub-group  Meetings 

•  Review  cmd  resolve  comments  on 
PU-26  V3.0,  Safety  and 
Performance  Requirements 
Standard  for  Initial  Air  Traffic  Data 
Link  Services  in  Continental 
Airspace  (SPR IC) 

•  Continue  work  on  Safety  and 
Performance  Requirements 
Standard  for  Initial  Air  Traffic  Data 
Link  Services  in  Oceanic  Airspace 
(SPR  lO) 

•  Continue  Interoperability  Work 

•  Jime  27: 

•  Closing  Plenary  Session  (Welcome 
and  Introductory  Remarks,  Review/ 
Approval  of  Meeting  Agenda) 

•  Sub-group  and  related  reports; 
Position  papers  planned  for  plenary 
agreement;  SC-189/WG-53  co-chair 
progress  report  and  wrap-up 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 


statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  May  28, 
2003. 
Janicx  L.  Peters, 

FAA  Special  Assistant,  RTCA  Advisory 

Committee. 

[FR  Doc.  03-14164  Filed  6-4-03;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highvvay  Administration 

Environmental  Impact  Statement:  Los 
Angeles  County,  CA 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  (EIS) 
will  be  prepared  for  the  proposed  1st 
Street  Bridge  Widening  and  Road 
Realigiunent  project  in  the  city  and 
coimty  of  Los  Angeles,  California  in 
accordance  with  the  National 
Envirorunental  Policy  Act  of  1969 
•fNEPA). 

FOR  FURTHER  INFORMATION  CONTACT: 
Cesar  Perez.  Senior  Transportation 
Engineer,  Federal  Highway 
Administration,  980  Ninth  St.,  Suite 
400,  Sacramento,  CA,  Telephone:  (916) 
498-5860. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  Caltrans, 
will  prepare  an  EIS  on  a  proposal  to 
widen  the  1st  Street  Bridge  and  realign 
1st  Street  in  the  city  and  county  of  Los 
Angeles,  California.  The  proposed 
improveiuents  would  involve 
construction  over  the  Los  Angeles  River 
between  Vignes  Street  and  Clarence 
Street  for  a  distance  of  approximately 
1.25  miles  (1.6  kilometers). 

The  study  vkrill  determine  the  type  of 
facility  required  to  meet  the 
transportation  needs  of  this  traffic  ■ 
corridor.  Existing  and  proposed 
industrial,  commercial  and  residential 
development  along  the  1st  Street 
corridor  is  expected  to  induce  traffic 
demand  in  excess  of  the  capacity  of  the 
existing  east-west  transportation 
corridor.  The  proposed  EIS  will  discuss 
the  sufficiency  rating  of  the  bridge  in 
terms  of  its  functional  serviceability  and 
the  realignment  1st  Street  to 
accommodate  construction  of  the 
Metropolitan  Transportation  Authority 


(MTA)  Los  Angeles  Eastside  Corridor 
Light  Rail  Transit  (LRT)  fine  in  the 
median,  while  maintaining  the  existing 
four  traffic  lanes  and  adding  shoulders 
on  the  bridge.  Also  included  in  the 
proposal  is  the  realigiunent  and 
lowering  of  local  streets  at  Santa  Fe 
Avenue  and  Myers  Street  meet  vertical 
and  horizontal  clearance  requirements. 
Alternatives  under  consideration 
include  (1)  no-build;  (20  widen  bridge 
on  the  north  side;  and  (3)  construct  a 
separate  structure  on  the  north  side  of 
existing  bridge. 

The  public  information  program  and 
project  development  team  meetings  will 
continue  throughout  the  design  and 
environmental  process.  There  will  be 
ongoing  project  development  team 
meetings  that  involve  concerned  parties 
such  as  the  city  of  Los  Angeles  and  the 
Metropohtan  Transportation  Agency 
(MTA).  The  draft  EIS  will  be  available 
for  public  and  agency  review  and 
comment.  A  public  hearing  will  be  held 
to  discuss  alternatives  and  impacts  of 
the  proposed  action.  Public  notice  will 
given  for  the  time  and  place  of  the 
public  hearing.  To  ensure  that  the  full 
range  of  issues  related  to  this  proposed 
action  are  addressed  and  all  significant 
concerns  are  identified,  conunents  and 
cire  invited  from  all  interested  parties. 
Comments  or  questions  about  this 
proposed  action  and  the  EIS  should  be 
directed  to  FHWA  at  the  address 
indicated  herein. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  tliis 
program.) 

Issued:  May  30.  2003. 
Cesar  E.  Perez, 

Senior  Transportation  Engineer. 
[FR  Doc.  03-14137  Filed  6-4-03;  8:45  amj 
BILUNG  CODE  4910-2a-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Nicollet,  MN 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  (EIS) 
will  be  prepared  for  proposed  highway 
improvements  to  Tnink  Highway  (TH) 
14  from  State  Highway  15,  just  east  of 
New  Ulm,  to  Coimty  Road  6  near  North 
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Mankato,  a  distance  of  approximately  22 
miles,  in  Nicollet  County,  Minnesota. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Cheryl  Martin,  Federal  Highway 
Administration,  Galtier  Plaza,  380 
Jackson  Street,  Suite  500.  St.  Paul. 
Minnesota  55101.  Telephone  (651)  291- 
6120;  or  Mark  Scheidel,  Project 
Manager,  Minnesota  Department  of 
Transportation — District  7,  501  South 
Victory  Drive.  PO  Box  4039,  Mankato, 
Minnesota  56002-4039,  Telephone 
(507)  389-6149;  (800)  627-3529  TTY. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Minnesota  Department  of 
Transportation  (Mn/DOT),  will  prepare 
an  EIS  on  a  proposal  to  reconstruct  TH 
14  from  State  Highway  15,  just  east  of 
New  Ulm,  to  County  Road  6  near  North 
Mankato,  a  distance  of  approximately  22 
miles,  in  Nicollet  Coimty,  Minnesota. 
The  proposed  action  is  being  considered 
to  address  futiire  transportation 
demand,  safety  problems,  and  geometric 
design  issues.  The  EIS  will  evaluate  the 
social,  economic,  transportation  and 
environmental  impacts  of  alternatives, 
including:  (1)  No-Build  and  (2) 
variations  of  four-lane  urban  design  and 
four-lane  rural  design  "Build" 
alternatives  involving  reconstruction 
and  capacity  expansion  of  TH  14  along 
the  existing  highway  corridor,  including 
individual  or  combined  bypass 
alignments  north  of  Courtland  and 
south  of  Nicollet. 

The  "Trunk  Highway  14  West 
Interregional  Corridor  North  Mankato  to 
New  Ulm  Scoping  Document/Draft 
Scoping  Decision  Document"  was 
published  in  March  2003.  A  press 
release  was  published  to  inform  the 
public  of  the  docimient's  availability. 
Copies  of  the  scoping  document  were 
distributed  to  agencies,  interested 
persons  and  libraries  for  review  to  aid 
in  identifying  issues  and  analyses  to  be 
contained  in  the  EIS.  A  thirty-day 
comment  period  for  review  of  the 
docxmient  was  provided  to  afford  an 
opportunity  for  all  interested  persons, 
agencies  and  groups  to  comment  on  the 
proposed  action.  A  public  scoping 
meeting  was  also  held  during  the 
comment  period.  Public  notice  was 
given  for  the  time  and  place  of  the 
meeting.  The  scoping  comment  period 
closed  on  May  2.  2003.  At  the  time  of 
publication  of  the  scoping  document, 
there  was  uncertainty  as  to  the 
immediate  completion  of  an  EIS  for  this 
project  due  to  a  lack  of  funding. 
However,  funding  has  been  identified 
and,  therefore,  a  Draft  EIS  will  be 
prepared  based  on  the  outcome  of  and 
closely  following  the  scoping  process. 
The  Draft  EIS  will  be  available  for 


agency  and  public  review  and  comment. 
In  addition,  a  public  hearing  will  be 
held  following  completion  of  the  Draft 
EIS.  Public  Notice  will  be  given  for  the 
time  and  place  of  the  public  hearing  on 
the  Draft  EIS.  Coordination  has  been 
initiated  and  will  continue  with 
appropriate  Federal,  State  and  local 
agencies  and  private  organizations  and 
citizens  who  have  previously  expressed 
or  are  known  to  have  an  interest  in  the 
proposed  action.  To  ensure  that  the  full 
range  of  issues  related  to  this  proposed 
action  are  addressed  and  all  significant 
issues  identified,  comments  and    . 
suggestions  are  invited  from  all 
interested  parties.  Comments  or 
questions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
the  FHWA  at  the  address  provided 
above. 

(Catalog  of  Federal  Etomestic  Assistance 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  May  27,  2003. 
Stanley  M.  Graczyk. 
Project  Development  Engineer,  Federal 
Highway  Administration,  St.  Paul,  Minnesota. 
[FR  Doc.  03-14187  Filed  6-4-03;  8:45  am] 
BHJJNO  COOe  4»10-«2-4l 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safaty 
Adminlstiation 

[Docket  No.  NHTSA  2009-15154;  Notice  1] 

General  Motora  North  America,  Receipt 
of  Application  for  a  Deciaion  of 
Inconaequential  Noncompliance 

General  Motors  North  America  (GM), 
has  determined  that  certain  2003  model 
year  Silverado/Sierra  pickup  trucks, 
Tahoe/Suburban/Escalade  sport  utility 
vehicles,  and  Savanna/Express  vans  do 
not  comply  with  either  S5.3.3(a)  of 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  105,  or  S5.5.3  of  FMVSS 
No.  135,  whichever  standard  is 
applicable  based  on  gross  vehicle 
weight  rating. 

Pursuant  to  49  U.S.C.  30118(d)  and 
30120(h),  GM  has  petitioned  for  a 
determination  that  the  noncompliance 
is  inconsequential  to  motor  veUcle 
safety  and  has  filed  an  appropriate 
report  pursuant  to  49  CFR  573,  "Defect 
and  Noncompliance  Reports." 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 


exercise  of  judgment  concerning  the 
merits  of  the  application. 

A  total  of  approximately  251,000 
vehicles  are  involved.  Specifically,  the 
red  "BRAKE"  telltale,  if  illuminated, 
will  be  extinguished  for  the  duration  of 
an  Antilock  Brake  System  (ABS) 
activation  event  that  involves  the  front 
wheels.  Stated  briefly,  the  "BRAKE" 
telltale  will  not  be  illuminated  while 
ABS  is  modulating  the  fit)nt  brakes. 

GM  considers  the  momentary 
deactivation  of  the  "BRAKE"  telltale 
while  ABS  is  cycling  to  be 
inconsequential  to  motor  vehicle  safety 
for  the  following  reasons: 

The  owner's  manual  of  the 
noncompliant  vehicles  includes  the 
following  text  regarding  the  "BRAKE" 
telltale: 

If  the  light  comes  on  while  you  are  driving, 
pull  off  the  road  and  stop  carehilly.  You  may 
notice  that  the  pedal  is  harder  to  push.  Or, 
the  pedal  may  go  closer  to  the  floor.  It  may 
take  longer  to  stop.  If  the  light  is  still  on, 
have  the  vehicle  towed  for  service. 

The  instructions  and  caution  are 
intended  to  prompt  drivers  to  take 
immediate  corrective  action  when  the 
"BRAKE"  telltale  is  illuminated, 
thereby  minimizing  any  likelihood  that 
the  vehicle  will  experience  ABS  cycling 
subsequent  to  initial  illumination  of  the 
telltale. 

S5.3.4  of  FMVSS  105  allows  the 
subject  "BRAKE"  telltale  to  be  "steady 
burning  or  flashing."  The  corresponding 
language  in  S5.5.4  of  FMVSS  135  is 
"continuous  or  flashing".  This  explicit 
regulatory  allowance  for  flashing 
demonstrates  that  momentary  absence 
of  telltale  illimiination  is  not  per  se  a 
safety  issue. 

The  "BRAKE"  and  "ABS"  telltales  on 
the  subject  vehicles  otherwise  comply 
with  all  applicable  provisions  of  S5.3  of 
FMVSS  105  and  S5.5  of  FMVSS  135. 
The  noncompliance  is  limited  in  scope 
to  the  single  word  "whenever"  in 
S5.3.3(a)  of  FMVSS  105  or  S5.5.3  of 
FMVSS  135.  GM  is  not  aware  of  any 
crashes,  injuries,  owner  complaints  or 
field  reports  related  to  this  condition. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  application  described 
above.  Comments  must  refer  to  the 
docket  and  notice  number  cited  at  the 
beginning  of  this  notice  and  be 
submitted  to:  U.S.  Department  of 
Transportation,  Docket  Management, 
Room  PLr^Ol,  400  Seventh  Street,  SW., 
Washington,  DC,  20590.  It  is  requested, 
but  not  required,  that  two  copies  of  the 
comments  be  provided.  The  Docket 
Section  is  open  on  weekdays  from  10 
a.m.  to  5  p.m.  Comments  may  be 
submitted  electronically  by  logging  onto 
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the  Dockets  Management  System  Web 
site  at  <http://dms.dot.gov>.  Click  on 
"Help"  to  obtain  instructions  for  filing 
the  document  electronically. 

All  conunents  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  July  7,  2003. 

(49  U.S.C.  301118,  301120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  June  2,  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  03-14220  Filed  6-4-03;  8:45  am] 

BILUNG  CODE  491&-59-P 


DEPARTMENT  OF  TRANSPORTATION 

Reaearch  and  Special  Programs 
Administration 

[Docket  No.  RSPA-98-4957] 

Pipeline  Safety:  Revision  of  Natural 
Gas  Distribution  incident  and  Annual 
Report  Forms 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice  and  request  for 
comments  on  revision  of  Information 
Collection  OMB  2137-0522. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995, 
RSPA's  Office  of  Pipeline  Safety  (OPS) 
is  publishing  its  intention  to  revise 
forms  RSPA  F  7100.1,  Incident  Report 
For  Gas  Distribution  Systems,  and  RSPA 
F  7100.1-1.  Annual  Report  For  Gas 
Distribution  Systems,  and  the 
Instructions  for  those  forms.  The 
purpose  of  this  notice  is  to  request 
public  comment  on  the  proposed 
changes  in  the  forms  and  on  the 
information  collection  burden. 
DATES:  Conunents  on  this  notice  must  be 
received  on  or  before  August  4,  2003. 
ADDRESSES:  You  may  submit  written 
conunents  by  mail  or  delivery  to  the 
Dockets  Facility,  U.S.  Department  of 
Transportation  (DOT),  Room  PL-401, 
400  Seventh  Street,  SW.,  Washington. 
DC  20590-0001.  The  Dockets  facility  is 
open  from  10  a.m.  to  5  p.m.,  Monday 
through  Friday,  except  federal  holidays. 
Comments  should  identify  the  docket 
number  of  this  notice,  RSPA-98-4957. 
You  should  submit  the  original  and  one 
copy.  If  you  wish  to  receive 


confirmation  of  receipt  of  yovu 
conunents,  you  must  include  a  stamped, 
self-addressed  postcard. 

You  may  also  submit  or  review 
comments  electronically  by  accessing 
the  Docket  Management  System's  home 
page  at  http://dms.dot.gov.  Click  on 
"Help  &  Information"  for  instructions 
on  how  to  file  a  dociunent 
electronically.  All  written  comments 
should  identify  the  docket  and  notice 
numbers  stated  in  the  heading  of  this 
notice. 

Comments  are  invited  on:  (a)  The 
need  for  the  proposed  collection  of 
information  for  the  proper  performanee 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques. 

The  forms  are  available  for  review  in 
Docket  No.  RSPA-98-4957. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Little  by  telephone  at  202-366- 
4569,  by  fax  at  202-366-4566,  by  mail 
at  DOT,  RSPA,  OPS  400  Seventh  Street, 
SW.,  Room  7128,  Washington,  DC, 
20590,  or  by  e-mail  at 
roger.Jittle@rspa.dot.gov. 

SUPPLEMENTARY  INFORMATION: 

Background:  RSPA/OPS  collects 
information  on  distribution  pipeline 
incidents  as  part  of  its  efforts  to 
minimize  natural  gas  distribution 
pipeline  failures.  The  revised  forms 
request  additional  information 
concerning  the  characteristics  of  an 
operator's  pipeline  system.  This 
information  is  needed  to  "normalize" 
incident  information  for  safety  trend 
analysis.  The  process  of  making 
elements  of  data  comparable  for 
comparison  purposes  (as  in  finding  a 
common  denominator,  for  example)  is 
known  as  "normalizing"  the  data.  The 
requirements  for  reporting  incidents  are 
found  in  49  CFR  part  191.  The 
regulations  require  submission  of  the 
natural  gas  distribution  annual  report 
form  by  March  15  of  each  year  for  the 
preceding  year's  operations.  Reports  on 
distribution  incidents  must  be 
submitted  to  RSPA/OPS  in  writing 
within  30  days  of  the  incident's 
occurrence. 

Natural  gas  distribution  incident  and 
annual  reports  are  important  tools  for 


identifying  safety  trends  in  the  gas 
pipeline  industry.  The  National 
Transportation  Safety  Board  (NTSB), 
DOT'S  Office  of  the  Inspector  General 
and  General  Accounting  Office  have 
urged  RSPA/OPS  to  revise  the 
information  collected  on  the  natural  gas 
distribution  pipeline  incident  and 
annual  report  forms. 

NTSB  Safety  Recommendation  P-96- 
1  urges  RSPA/OPS  to: 

*   *   *  develop  within  1  year  and  implement 
within  2  years  a  comprehensive  plan  for  the 
collection  and  use  of  gas  and  hazardous 
liquid  pipeline  accident  data  that  details  the 
type  and  extent  of  data  to  be  collected,  to 
provide  the  Research  and  Special  Programs 
Administration  with  the  capability  to 
perform  methodologically  sound  accident 
trend  analyses  and  evaluations  of  pipeline 
operator  performance  using  normalized 
accident  data. 

RSPA/OPS  worked  with 
representatives  of  the  American  Gas 
Association  (AGA)  to  revise  the  natural 
gas  distribution  incident  and  annual 
report  forms  to  make  the  information 
collected  more  useful  to  industry, 
government,  and  the  public.  RSPA/OPS 
also  received  suggestions  for 
improvements  from  the  National 
Association  of  Pipeline  Safety 
Representatives,  which  represents  state 
pipeline  safety  offices.  State  pipeline 
safety  offices  conduct  safety  inspections 
of  natiu'al  gas  distribution  operators' 
records  and  facilities.  They  rely  on 
report  information  for  safety  trending 
and  inspection  targeting. 

The  improvements  to  the  natural  gas 
distribution  incident  and  annual  report 
forms  are  necessary  to  address 
deficiencies  in  the  current  information 
collection.  The  form  features  more 
incident  cause  categories,  impacts. 
failiu«  mechanisms,  locations,  and  other 
details  about  natural  gas  pipeline 
distribution  incidents.  The  information 
derived  from  use  of  the  form  will  make 
pipeline  safety  statistics  more  useful  ° 
and  more  meaningful. 

The  proposed  natural  gas  distribution 
operator  annual  report  asks  for  pipeline 
mileage  by  decade  installed.  From  1970 
through  1984,  RSPA/OPS  had  a  category 
for  mileage  by  decade  installed  on  the 
natural  gas  distribution  operator  annual 
report  but  the  category  was  removed 
after  the  passage  of  the  Paperwork 
Reduction  Act. 

Proposed  Revision  to  Information 
Collection 

Abstract:  The  forms  to  be  revised  are 
two  of  the  four  gas  pipeline  reporting 
forms  authorized  by  Information 
Collection  OMB  2137-0522.  "hicident 
and  Annual  Reports  for  Gas  Operators." 
The  proposed  revisions  represent  the 
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final  phase  of  an  ongoing  process  to 
revise  all  incident  and  annual  reports. 
RSP A/OPS  revised  the  natural  gas 
transmission  operator  incident  and 
'  annual  report  forms  in  2001  for 
collection  beginning  in  2002. 

The  revisions  proposed  by  this  notice 
align  cause  categories  for  natural  gas 
distribution  incident  reports  with  cause 
categories  for  natural  gas  transmission 
incident  reports  and  hazardous  liquid 
accident  reports.  The  American  Society 
of  Mechanical  Engineers  (ASME)  B31.4 
committee,  a  hazardous  liquid  pipeline 
data  group,  has  conducted  annual 
studies  of  RSP  A/OPS  incident  reports 
since  the  forms  were  last  revised  in 
1984.  The  committee  developed  the 
cause  categories  for  hazardous  liquid 
pipeline  accidents.  RSP  A/OPS  has 
adopted  the  22  categories  for  both 
hazardous  liquid  and  natural  gas 
transmission  reports  and  added  three 
other  categories.  RSPA/OPS  proposes  to 
adopt  the  ASME  B31.4  committee's 
cause  categories  for  all  of  the  RSPA/OPS 
pipeline  incident  and  accident  report 
forms.  The  proposed  revisions  address 
the  recommendations  to  improve 
pipeline  safety  information  collection 
made  by  the  NTSB.  DOT's  Office  of 
Inspector  General  and  General 
Accounting  Office,  and  others. 

RSPA/OPS  needs  this  information  for 
safety  analysis  and  believes  that  the 
benefits  of  having  the  information 
outweigh  the  burden.  For  this  reason, 
RSPA/OPS  recently  added  the  "mileage 
by  decade"  category  to  the  natural  gas 
transmission  annual  report  (66  FR 
23316;  May  8,  2001.)  On  July  26,  2002. 
RSPA/OPS  proposed  to  require 
hazardous  liquid  pipeline  operators  to 
submit  "mileage  by  decade  installed" 
information  on  a  new  hazardous  liquid 
annual  report  (67  FR  48844;  July  26, 
2002.)  Hazardous  liquid  pipeline 
operators  were  not  previously  required 
to  submit  annual  reports.  The  collection 
of  information  on  pipeline  age  addresses 
a  widely  acknowledged  gap  in  pipeline 
safety  information. 

Title:  Proposed  Revisions  to  the 
Natural  Gas  Distribution  Incident  Report 
(RSPA  F  7100.1)  and  the  Annual  Report 
For  Gas  Distribution  Systems  (RSPA  F 
7100.1-1). 

OMB  Number:  2137-0522. 

Respondents:  Gas  distribution 
pipeline  operators. 

estimated  Number  of  Respondents: 
1,200. 

Estimated  Total  Annual  Burden  on 
Respondents:  15,120  hours. 

Tne  average  number  of  burden  hours 
per  response  is  approximately  6  hours 
for  the  revised  distribution  incident 
report  (approximately  75  fields  x  5 
minutes  per  field  =  approximately  6 


hours  per  incident  form)  and  12  hours 
for  the  revised  distribution  annual 
report  (approximately  150  fields  x  5 
minutes  per  field  =  approximately  12 
hours  per  anjiual  report  form). 

Estimated  Number  of  Responses  per 
Respondent  per  Year  (average  over  the 
last  ten  years):  Incident  Reports:  0.08 
(120  per  year  per  1,200  operators  =  .1); 
Annual  Reports:  1.0. 

The  average  number  of  burden  hours 
per  response  is  approximately  6  hours 
for  the  revised  natural  gas  distribution 
system  incident  report  form  and  12 
hours  for  the  revised  natural  gas 
distribution  system  annual  report  form. 
For  all  1.200  gas  distribution  pipeline 
operators  the  burden  estimate  is  720 
hours  (6  hours  x  1,200  operators  x  0.1 
incidents)  for  incidents  and  14,400 
hours  (12  hours  x  1,200  operators  x  1 
annual  report)  for  annual  reports,  for  a 
total  burden  of  15,120  hours  per  annum. 

(Authority:  49  U.S.C.  5103(b),  60102,  60104, 
60117) 

Issued  in  Washington,  DC  on  May  30. 
2003. 

Stacey  L.  Gerard, 

Associate  Administrator  for  Pipeline  Safety. 
|FR  Doc.  03-14159  Filed  6-4-03;  8:45  am) 
BILUNG  COOE  4910-aO-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  meeting  of  the  Area  6  Taxpayer 
Advocacy  Panel  (including  the  States 
of  Alaska,  Arizona,  Colorado,  Hawaii, 
Idaho,  Montana,  Nevada,  New  Mexico, 
Oregon,  Utah,  Washington,  and 
Wyoming) 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Area 
6  Committee  of  the  Taxpayer  Advocacy 
Panel  will  be  conducted  (via 
teleconference). 

DATES:  The  meeting  will  be  held 
Monday.  June  16,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Gruber  at  1-888-912-1227,  or 
206-220-6096. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  opdn  meeting  of  the  Area  6 
Committee  of  the  Taxpayer  Advocacy 
Panel  will  be  held  Monday,  June  16, 
2003  fi-om  2  p.m.  PDT  to  4  p.m.  PDT  via 
a  telephone  conference  call.  The  public 
is  invited  to  make  oral  comments. 


Individual  comments  will  be  limited  to 
5  minutes.  If  you  would  like  to  have  the 
TAP  consider  an  oral  or  written 
statement,  please  call  1-888-912-1227 
or  206-220-6096,  or  write  Anne  Gruber, 
TAP  Office.  915  2nd  Ave,  M/S  W406. 
Seattle,  WA  98174.  Due  to  limited 
conference  lines,  notification  of  intent 
to  participate  in  the  telephone 
conference  call  meeting  must  be  made 
with  Anne  Gruber.  Ms.  Gruber  can  be 
reached  at  1-888-912-1227  or  206- 
220-6096. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  May  29,  2003. 
Tersheia  Carter, 

Acting  Director.  Taxpayer  Advocacy  Panel. 
[FR  Doc.  03-14208  Filed  6-4-03;  8:45  am] 
BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Ad  Hoc  Issue 
Committee  of  the  Taxpayer  Advocacy 
Panel 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Ad 
Hoc  Issue  Committee  of  the  Taxpayer 
Advocacy  Panel  will  be  conducted  (via 
teleconference). 

DATES:  The  meeting  will  be  held 
Monday,  July  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Gruber  at  1-888-912-1227,  or 
206-220-6095. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Ad  Hoc 
Issue  Committee  of  the  Taxpayer 
Advocacy  Panel  will  be  held  Monday, 
July  7,  2003  from  8  am  PDT  to  9  am  PDT 
via  a  telephone  conference  call.  The 
public  is  invited  to  make  oral 
comments.  Individual  comments  will  be 
limited  to  5  minutes.  If  you  would  like 
to  have  the  TAP  consider  a  written 
statement,  please  call  1-888-912-1227 
or  206-220-6095.  or  write  Anne  Gruber, 
TAP  Office.  915  2nd  Ave,  Seattle,  WA 
98174.  Due  to  limited  conference  lines, 
notification  of  intent  to  participate  in 
the  telephone  conference  call  meeting 
must  be  made  in  advance  with  Anne 
Gruber.  Ms.  Gruber  can  be  reached  at  1- 
888-912-1227  or  206-220-6095. 


The  agenda  will  include  the 
following:  Various  IRS  issues. 


Note:  Last  minute  changes  to  the  agenda  ' 
are  possible  and  could  prevent  effective 
advance  notice. 


Dated:  May  29,  2003. 
Tersheia  Carter, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
(FR  Doc.  03-14207  Filed  6-4-03;  8:45  am] 
BILUNG  COOE  4830-01-P      . 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  51 

IFRL-7504-4J 

Revisions  to  Regional  Haze  Rule  To 
Incorporate  Sulfur  Dioxide  Milestones 
and  Backstop  Emissions  Trading 
Program  for  Nine  Western  States  and 
Eligible  Indian  TrikMS  Within  That 
Geographic  Area 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACHON:  Final  rule.  ' 


SUMMARY:  The  purpose  of  this  rule  is  to 
revise  EPA's  regional  haze  rule  to 
incorporate  certain  provisions  for 
Western  States  and  eligible  Indian 
Tribes. 

The  Western  Regional  Air  Partnership 
(WRAP)  submitted  an  Annex  to  the 
1996  report  of  the  Grand  Canyon 
Visibility  Transport  Commission 
(GCVTC)  to  EPA  on  September  29.  2000. 
This  submittal  was  required  under  the 
regional  haze  rule  in  order  for  nine 
Western  States  (and  Indian  Tribes 
within  the  same  geographic  region)  to 
have  the  option  of  submitting  plans 
implementing  the  GCVTC 
recommendations.  The  Annex  contains 
recommendations  for  implementing  the 
regional  haze  rule  in  nine  Western 
States,  including  a  set  of  recommended 
regional  emissions  milestones.  The 
milestones  address,  for  the  time  period 
between  2003  and  2018,  emissions  of 
sulfur  dioxide  (SO2].  a  key  precursor  to 
the  formation  of  fine  particles  and 
regional  haze. 

DATES:  The  regulatory  amendments 
announced  herein  take  effect  on  August 
4,  2003. 

ADDRESSES:  The  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  No.  OAR-2002-0076.  The 
official  public  docket  is  the  collection  of 
materials  that  is  available  for  public 
viewing  at  the  Air  Docket  in  the  EPA 
Docket  Center,  Room  B102. 1301 
Constitution  Ave.,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  h'om  8:30  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Smith  (telephone  919-541-4718), 
Environmental  Protection  Agency,  Air 
Quality  Strategies  and  Standards 
Division,  C504-02i  Research  Triangle 
Park,  NC  27711  or  Thomas  Webb 
(telephone  415-947-4139),  EPA  Region 
9  (AIR-5),  75  Hawthorne  Street,  San 
Francisco,  CA  94105.  Internet  addresses: 
smith.titn@epa.gov  and 
webb.thomas@epa.gov.  ' 
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Governments 
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Significantly  Affect  Energy  Supply, 

Distribution,  or  Use 
1.  National  Technology  Transfer 
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to  Address  Environmental  Justice  in 
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I.  General  Information 

A.  Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  nine  States  in  the  Western 
United  States  (Arizona,  California, 
Colorado,  Idaho,  Nevada,  New  Mexico, 
Oregon,  Utah  and  Wyoming)  and  Indian 
Tribes  within  that  same  geographic  area. 
This  action,  and  an  earlier  action  taken 
by  EPA  in  1999,  provides  these  States 
and  Tribes  with  an  optional  program  to 
protect  visibility  in  Federally  protected 
scenic  areas.  The  portion  of  the  program 
addressed  by  today's  action  is  a  program 
for  stationary  sources  of  SO2,  involving 


a  set  of  regional  annual  emissions 
milestones  for  the  years  between  2003 
and  2018  that  would  apply  to  the  total 
SO2  emissions  from  all  stationary 
sources  emitting  more  than  100  tons  of 
SO2  per  year.  Examples  of  potentially 
affected  soiuces  currently  emitting  at 
this  level  are  listed  in  the  following 
table. 

Examples  of  Regulated  Entities 

Coal-fired  power  plants 

Industrial  boilers 

Petroleum  refineries 

Natural  gas  processing  facilities  with 

sulfur  recovery  plants 
Cement  kilns 
Paper  mills 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1 .  Docket.  The  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  No.  OAR-2002-0076.  The 
official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  confidential  business 
information  (CBI)  or  other  information 
whose  disclosiue  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Air  Docket  in 
the  EPA  Docket  Center,  Room  B102, 
1301  Constitution  Ave.,  NW., 
Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday     . 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  niunber  for  the  Air  Docket 
is  (202)  566-1742.  A  reasonable  fee  may 
be  charged  for  copying. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  An 
electronic  version  of  the  public  docket 
is  available  through  EPA's  electronic 
public  docket  and  comment  system, 
EPA  Dockets.  You  may  use  EPA  Dockets 
at  http://www.epa.gov/edocket/to  view 
public  comments,  access  the  index 
listing  of  the  contents  of  the  official 
public  docket,  and  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Although  not 
all  docket  materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  above.  Once  in  the  system, 
select  "search,"  then  key  in  the 
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appropriate  docket  identification 
number. 

n.  Overview  of  the  Stationary  Source 
SO2  Reduction  Program  Covered  by 
This  Rule 

The  purpose  of  this  rule  is  to  revise 
40  CFR  51.309  of  the  regional  haze  rule 
to  incorporate  additional  provisions  to 
address  visibility  impairment  in  16 
Class  I  areas  on  the  Colorado  Plateau. 

A.  What  Is  the  Regional  Haze  Rule? 

Section  169 A  of  the  CAA  establishes 
a  national  goal  for  protecting  visibility 
in  Federally-protected  scenic  areas. 
These  "Class  I"  areas  include  national 
parks  and  wilderness  areas.  The 
national  visibility  goal  is  to  remedy 
existing  impairment  and  prevent  future 
impairment  in  these  Class  I  areas, 
consistent  with  the  requirements  of 
sections  169A  and  169B  of  the  CAA. 

Regional  haze  is  a  type  of  visibility 
impairment  caused  by  air  pollutants 
emitted  by  numerous  sources  across  a 
broad  region.  The  EPA  uses  the  term 
regional  haze  to  distinguish  this  type  of 
visibility  problem  from  those  which  are 
more  local  in  natiu-e.  In  1999,  EPA 
issued  a  regional  haze  rule  requiring 
States  to  develop  implementation  plans 
that  will  make  "reasonable  progress" 
toward  the  national  visibility  goal,  (64 
FR  35714,  July  1,  1999).  The  first  State 
plans  for  regional  haze  are  due  between 
2003  and  2008.  The  regional  haze  rule 
provisions  appear  at  40  CFR  51.308  and 
40  CFR  51.309. 

B.  What  Are  the  Special  Provisions  for 
Western  States  and  Eligible  Indian 
Tribes  in  40  CFR  51.309  of  the  Regional 
Haze  Rule? 

The  regional  haze  rule  at  40  CFR 
51.308  sets  forth  the  requirements  for 
State  implementation  plans  (SIPs)  under 
the  regional  haze  program.  The  rule 
requires  State  plans  to  include  visibility 
progress  goals  for  each  Class  I  area,  as 
well  as  emissions  reductions  strategies 
and  other  measures  needed  to  meet 
these  goals.  The  rule  also  provides  an 
optional  approach,  described  in  40  CFR 
51.309,  that  may  be  followed  by  the 
nine  Western  States  (Arizona, 
California,  Colorado,  Idaho,  Nevada, 
New  Mexico,  Oregon,  Utah,  and 
Wyoming)  that  comprise  the  transport 
region  analyzed  by  the  GCVTC  during 
the  1990's.  This  optional  approach  is 
also  available  to  eligible  Indian  Tribes 
within  this  geographic  region.  The 
regulatory  provisions  at  40  CFR  51.309 
are  based  on  the  final  report  issued  by 
the  GCVTC  in  1996,^  which  included  a 


niunber  of  recommended  emissions 
reductions  strategies  designed  to 
improve  visibility  in  the  16  Class  I  areas 
on  the  Colorado  Plateau. 

In  developing  the  regional  haze  rule, 
EPA  received  a  number  of  comments  on 
the  proposed  rule  encouraging  the 
Agency  to  recognize  explicitly  the  work 
of  the  GCVTC.  In  addition,  in  June  1998, 
Governor  Leavitt  of  Utah  provided " 
comments  to  EPA  on  behalf  of  the 
Western  Governors  Association  (WGA), 
further  emphasizing  the  commitment  of 
Western  States  to  implementing  the 
GCVTC  recommendations.  The  WGA's 
comments  also  suggested  the  translation 
of  the  GCVTC's  recommendations  into 
specific  regiilatory  language.  The  EPA 
issued  4  Notice  of  Availability  during 
the  fall  of  1998  requesting  further 
comment  on  the  WGA  proposal  and 
regulatory  language  based  upon  the 
WGA's  recommendations.  Based  on  the 
comments  received  on  this  Federal 
Register  notice,  EPA  develdped  the 
provisions  set  forth  in  40  CFR  51.309 
that  allow  the  nine  Transport  Region 
States  and  eligible  Tribes  within  that 
geographic  area  to  implement  many  of 
the  GCVTC  recommendations  within 
the  framework  of  the  national  regional 
haze  rule. 

The  provisions  in  40  CFR  51.309 
comprise  a  comprehensive  long-term 
strategy  for  addressing  sources  that 
contribute  to  visibility  impairment 
within  this  geographic  region.  The 
strategy  addresses  the  time  period 
between  the  year  2003, ^  when  the 
implementation  plans  are  due,  and  the 
year  2018.  The  provisions  address 
emissions  from  stationary  soiuces, 
mobile  sources,  and  area  sources  such 
as  emissions  from  fires  and  windblown 
dust. 

One  element  of  the  GCVTC's  strategy 
to  address  regional  haze  is  a  program  to 
reduce  stationary  source  emissions  of 
SO2.  This  program  calls  for  setting  a 
series  of  declining  caps  on  emissions  of 
SO2.  These  declining  caps  on  emissions 
are  referred  to  as  emissions  milestones 
and  provide  for  a  reduction  in  SO2 
emissions  over  time.  In  designing  this 
program,  the  GCVTC  intended  for  these 
milestones  to  be  reduced  through 
voluntary  measures,  but  also  included 
provisions  for  an  enforceable  market- 
based  program  that  would  serve  as  a 
"backstop"  if  voluntary  measures  did 
not  succeed.  At  the  time  the  regional 
haze  rule  was  published,  however,  it 
was  broadly  recognized  that  the  specific 
emission  milestones,  and  the  details  of 
how  both  the  volimtary  and  enforceable 


'  Recommendations  for  Improving  Western 
Vistas.  GCVTC,  June  10, 1996.  ' 


2  Indian  Tribes  are  given  the  flexibility  under  EPA 
regulations  to  submit  implementation  plans  and  opt 
into  the  program  after  the  2003  deadline. 


phases  of  the  program  would  be 
implemented,  were  necessary  elements 
of  a  regulatory  program.  Accordingly, 
the  regional  haze  rule,  in  40  CFR 
51.309(f),  required  the  development  of 
an  "Annex"  to  the  report  of  the  GCVTC 
that  would  fill  in  these  details.  The 
regional  haze  rule  provided  that  the 
option  afforded  by  40  CFR  51.309  would 
only  be  available,if  an  Annex, 
addressing  the  specific  requirements  of 
40  CFR  51.309(f),  were  submitted  to 
EPA  by  October  1,  2000.  The  EPA 
required  the  submission  of  an  Annex  by 
this  date  to  ensure  that  EPA  would  be 
able  to  act  on  it  before  the  December  31, 
2003  deadline  for  SIPs  under  40  CFR 
51.309(c). 

C.  What  Was  Required  To  Be  Included 
in  the  Annex  to  the  GCVTC  Report? 

The  regional  haze  rule  required  the 
GCVTC  (or  a  regional  planning  body 
formed  to  implement  the  Commission 
recommendations,  such  as  the  Western 
Regional  Air  Partnership  (WRAP)  to 
provide  recommendations  to  fill  in  the 
details.for  two  main  aspects  of  the 
program: 

^Emissions  reductions  milestones  for 
stationary  source  SO;  emissions  for  the 
years  2003,  2008,  2013.  and  2018.  The 
milestones  must  provide  for  "steady  and      • 
continuing  emissions  reductions"  for  the 
2003-2018  time  period.  In  addition,  the 
milestones  must  ensure  greater  reasonable 
progress  than  would  be  achieved  by 
application  of  best  available  retrofit 
technology  (BART)  pursuant  to  - 
§51.308(e)(2). 

— Documentation  setting  forth  the  details  for 
how  a  market  trading  program  would  be 
implemented  in  the  event  that  voluntary 
measures  are  not  sufficient  to  meet  the 
required  milestones.  This  documentation 
must  include  model  rules,  memoranda  of 
understanding,  and  other  documentation 
describing  in  detail  how  emissions 
reductions  progress  will  be  monitored, 
what  conditions  will  result  in  the 
activation  of  the  market  trading  program, ^^ 
how  allocations  will  be  performed,  and 
how  the  program  will  operate. 

The  EPA  received  the  Annex  from  the 
WRAP  in  a  timely  manner,  on 
September  29,  2000.  The  EPA 
recognizes  the  significant  amount  of 
work  that  was  devoted  to  developing  the 
Annex  and  we  commend  the  WRAP 
participants  for  their  efforts.  Under  40 
CFR  51.309(f)(3),  if  EPA  finds  that  the 
Annex  meets  the  requirements  of  the 
regional  haze  rule,  EPA  committed  to 
revise  the  regional  haze  rule  based  on 
the  Annex  to  incorporate  provisions  . 
requiring  compliance  with  the 
milestones  and  backstop  trading 
program.  Along  with  the  existing 
elements  of  40  CFR  51.309,  these  new 
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provisions  would  also  be  addressed  in 
the  2003  SIPs  by  the  9  Western  States. 

D.  What  Are  the  Next  Steps  in 
Implementing  This  Program? 

Today's  rule  modifies  the 
requirements  in  40  CFR  51.309  of  the 
regional  haze  rule.  As  a  result,  40  CFR 
51.309  provides  a  complete  regulatory 
framework  to  be  used  by  Western  States 
and  Tribes  in  developing  regional  haze 
implementation  plans.  The  EPA  will 
continue  to  work  closely  with  the  States 
and  Tribes  to  support  their  efforts  to 
develop  plans  that  meet  the  applicable 
requirements  of  the  regional  haze  rule. 
Once  State  and  tribal  plans  that  meet 
the  applicable  requirements  of  the 
regional  haze  rule  are  reviewed  and 
approved  by  EPA.  they  will  be  federally 
enforceable. 

E.  What  Topics  Were  Covered  in  EPA  "s 
May  6.  2002  Proposal? 

The  May  6.  2002  proposal  addressed 
the  following  topics: 

•  The  proposed  regional  SO: 
milestones  and  WRAP's  determination 
that  the  milestones  meet  the  criteria  for 
approval  in  the  regional  haze  rule.  The 
EPA  reviewed  the  WRAP'S  methodology 
for  developing  specific  milestones  for 
SO>  for  the  years  between  2003  and 
2018.  The  EPA  proposed  to  approve  the 
milestones  as  satisfying  the 
requirements  of  the  regional  haze  rule. 
The  EPA  noted  its  conclusion  that  the 
milestones  provide  for  "steady  and 
continuing  emissions  reductions."  The 
EPA  also  proposed  to  conclude  that  the 
milestones  provide  for  "greater 
reasonable  progress"  than  the  BART 
emission  limits  that  would  otherwise  be 
required  by  the  regional  haze  rule. 

•  Ways  in  whicn  the  milestones  may 
be  adjusted  in  the  future.  The  proposal 
discusses  the  limited  circumstances 
under  which  the  milestones  may  be 
adjusted  in  the  future  and  the  proposed 
administrative  process  for  making  those 
changes. 

•  The  stationary  sources  of  SO:  that 
are  included  in  the  program.  The 
proposal  discussed  the  stationary 
sources  of  SO:  that  would  be  required 
to  participate  in  the  program,  and  whose 
cumulative  emissions  would  be 
compared  to  the  milestones. 

•  The  annual  process  for  determining 
whether  a  milestone  is  exceeded, 
thereby  triggering  the  trading  program. 
The  proposal  described  the  steps  to  be 
followed  in  evaluating  emissions  data  at 
the  State,  tribal  and  regional  levels.  It 
also  described  a  mechanism  by  which 
States  and  Tribes  can  activate  the 
trading  program  in  2013  if  evidence 
indicates  that  the  2018  milestone  will 
not  be  reached  without  such  action. 


•  Key  trading  program  elements  that 
are  required  in  SIPs  and  tribal 
implementation  plans  (TIPs).  The 
preamble  discussed  proposed 
requirements  regarding  the  backstop 
trading  program,  and  discussed  trading 
program  elements  such  as:  Issuance  of 
and  compliance  with  allowances; 
emissions  quantification  protocols  and 
tracking  system:  the  annual 
reconciliation  process;  and  penalty 
provisions. 

•  Status  of  the  program  after  2018. 
The  proposal  discussed  EPA's 
understanding  of  what  happen!;  to  the  . 
milestones  and  backstop  trading 
program  at  the  completion  of  the  first 
implementation  period,  in  2018. 

The  preamble  to  the  May  6,  2002 
proposal  described  each  of  these  ■ 
programmatic  areas  in  detail,  including 
EPA's  review  of  the  relevant  portion  of 
the  WRAP  submittal. 

« 

F.  What  Public  Comments  Were 
Received  on  the  Proposal? 

On  May  6.  2002  (67  FR  30418),  the 
proposed  rule  was  published  in  the 
Federal  Register.  The  EPA  requested 
written  comments  on  the  proposal  and 
held  a  public  hearing.  The  public 
hearing  was  held  in  Phoenix.  Arizona 
on  June  4,  2002.  A  transcript  for  this 
public  hearing  is  available  in  the  public 
docket  for  the  regulation  (Docket  OAR- 
2002-0076).  The  EPA  received  eleven 
written  comments  on  the  package, 
primarily  hom  Western  stakeholder 
groups. 

G.  What  Topics  Are  Covered  in  This 
Preamble? 

The  EPA  has  made  a'number  of 
changes  to  the  proposed  rule  in 
response  to  the  comments  we  received. 
The  comments  on  the  proposal  were 
limited  to  a  relatively  small  subset  of 
the  broad  range  of  topics  discussed  in 
detail  in  the  proposal.  Accordingly,  EPA 
believes  that  it  is  not  necessary  to  repeat 
the  comprehensive  discussion 
contained  in  the  preamble  to  the 
proposal.  Instead,  EPA  has  limited  the 
discussion  in  this  preamble  to  issues 
raised  by  commenters,  and  changes 
made  to  the  final  rule  based  on  those 
issues. 

in.  Discussion  of  Issues  Raised  in 
Comments  on  the  May  6,  2002  Proposal 

A.  General  and  Overarching  Issues 

1.  Impact  of  May  24.  2002  American 
Corn  Growers  Decision 

On  May  24,  2002,  the  U.S.  Court  of 
Appeals  for  the  D.C.  Circuit  issued  a 
decision  in  American  Com  Growers  et 
al.  V.  EPA.  291  F.3d  1  (D.C.  Cir..  2002) 
that  invalidated  part  of  EPA's  regional 


haze  nde.  Because  the  WRAP  Annex 
would  be  incorporated  into  the  regional 
haze  rule,  a  number  of  commenters 
asked  whether  the  court's  decision 
would  have  an  impact  on  this 
rulemaking  regarding  the  Annex.  Some 
commenters  recommended  that  EPA  not 
proceed  with  the  final  rule  until  EPA 
has  addressed  the  issues  raised  by  the 
court  regarding  the  regional  haze  rule  in 
general.  In  contrast,  a  number  of 
commenters  agreed  with  the  position 
that  EPA  took  in  a  June  7  letter  » that  the 
Annex  is  fully  consistent  with  the 
court's  ruling.  A  number  of  commenters 
requested  that  EPA  clarify  its  position 
and  rationale  on  this  issue.  The  EPA 
continues  to  believe  that  the  decision  in 
American  Com  Growers  does  not  in  any 
way  affect  the  WRAP  Annex  or  EPA's 
ahility  to  incorporate  the  Annex  into  its 
regional  haze  rule. 

In  order  to  better  understand  EPA's 
conclusion  regarding  the  Annex,  EPA 
believes  it  is  helpful  to  review  the 
history  of  the  GCVTC  and  the  WRAP,  to 
its  1996  report  to  EPA.  the  GCVTC 
recommended  a  wide  range  of  control 
strategies  to  address  regional  haze, 
including  strategies  to  reduce  emissions 
of  SO:  from  large  stationary  soiu-ces. 
Thus,  the  GCVTC  specifically 
recognized  that  stationary  sources 
would  need  to  be  an  important  part  of 
an  overall  visibility  strategy  and,  in 
particular,  that  controlling  sulfates  from 
these  sources  was  a  key  strategy  for 
addressing  haze.  As  part  of  this  overall 
strategy,  the  GCVTC  also  concluded  that 
interim  targets  that  provided  for  "steady 
and  continuing  emission  reductions"    * 
over  the  entirety  of  the  planning  period 
might  also  be  needed. 

In  1997.  EPA  proposed  the  regional 
haze  rule,  and  in  1998.  the  WGA 
submitted  comments  to  EPA  requesting 
the  addition  of  specific  language  to  the 
rule  to  address  the  recommendations  of 
the  GCVTC.  In  these  comments,  the 
WGA  reemphasized  the  commitment  of 
the  Western  governors  to  the  GCVTC 
recommendations.  Following  public 
notice  and  an  opportunity  to  comment 
on  the  WGA's  proposal,  EPA  issued  the 
final  regional  haze  rule  (64  FR  35714, 
July  1,  1999).  In  40  CFR  51.309  of  the 
rule,  EPA  established  a  specific  set  of 
SIP  requirements  for  the  States  and 
Tribes  that  participated  in  the  GCVTC. 
As  EPA  noted  in  the  preamble  to  the 
rule,  these  requirements  acknowledged 
and  gave  effect  to  the  substantial  body 
of  work  already  completed  by  the 
GCVTC  and  the  WRAP. 


'  )une  7,  2002  letter  from  Lydia  Wegman.  EPA,  to 
Rick  Sprott  and  Julie  Simpson.  co-chair&.  WRAP 
Initiatives  Oversight  Committee. 
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One  of  the  requirements  in  40  CFR 
51.309  addressed  the  GCVTC's 
recommendation  that  the  States 
establish  a  cap  on  regional  emissions  of 
SO2  from  stationary  sources.  Under  40 
CFR  51.309(f)  of  the  regional  haze  rule, 
.  the  WRAP  was  required  to  submit  an 
annex  to  the  GCVTC  Report  that  would 
contain  specific  emission  reduction 
milestones  for  the  years  2003,  2008, 
2013,  and  2018.  This  provision 
explicitly  references  the 
recommendations  of  the  GCVTC  for 
"steady  and  continuing  emissions 
reductions  *   *   *  consistent  with  the 
Commission's  definition  of  reasonable 
progress"  and  its  goal  of  50  to  70 
percent  reduction  in  emissions  of  SO2 
between  1990  and  2040.  In  the  preamble 
to  the  final  regional  haze  rule,  EPA 
explained  that  the  WRAP  would  have  to 
take  into  account  four  specific  factors  in 
setting  these  milestones.  The  preamble 
specifically  noted  that  "[t]he  first  factor 
affecting  the  selection  of  interim 
milestones  is  the  GCVTC's  definition  of 
reasonable  progress."  (64  FR  35756). 
The  other  factors  listed  in  the  rule  are: 
(1)  The  ultimate  target  in  2040  of  a  50 
to  70  percent  reduction  in  emissions  of 
SO2  from  statibnary  souirces;  (2)  the 
requirement  that  the  emissions  cap 
provide  for  greater  progress  than  would 
be  achieved  through  source-specific 
BART  requirements;  and  (3)  die  timing 
of  progress  assessment  and  the 
identification  of  mechanisms  to  address 
the  cases  where  emissions  exceed 
milestones. 

In  the  regional  haze  rule,  EPA 
concluded  that  the  specific  SIP 
requirements  in  40  CFR  51.309  provide 
for  reasonable  progress  toward  the 
national  visibility  goal.  The  WRAP's 
plan  for  capping  SO2  emissions  from 
stationary  soiu"ces  is  a  part  of  the 
Western  States'  and  Tribes'  long-term 
strategy  for  achieving  reasonable 
progress.  As  described  above,  the  SO2 
program  grew  out  of  the  GCVTC's 
recommendations  for  measures  to 
remedy  adverse  impacts  on  visibility. 

Some  commenters  expressed  concerns 
that  the  WRAP's  program  for  controlling 
SO2  emissions  in  the  West,  as  further 
defined  by  the  Annex  to  the  GCVTC's 
Report,  is  a  "BART  provision"  subject  to 
the  American  Com  Growers  court 
remand.  For  several  reasons,  EPA 
believes  that  this  is  not  the  case. 

Under  the  CAA,  the  BART  provisions 
require  the  installation  of  control 
technology  on  specific  sources  that  were 
built  between  1962  and  1977.  Nothing 
in  the  Annex  requires  specific  controls 
on  any  individual  soiuce.  A  key 
component  of  the  Annex's  SO2  program 
is  the  goal  that  all  reductions  called  for 
by  the  program  remain  volimtary.  If  the 


reductions  are  achieved  through 
voluntary  measiu^s,  then  there  will  be 
no  requirements  of  any  kind.  Even  if  the 
SO2  milestones  are  not  achieved 
through  volimtary  actions,  the  Annex 
does  not  provide  for  source-specific 
controls.  Rather,  the  failure  to  achieve 
these  milestones  would  trigger  a 
"backstop"  emissions' trading  program. 
Such  a  program,  by  its  very  natiue,  does 
not  dictate  that  any  particiilar  source 
install  control  technology  or  otherwise 
reduce  its  emissions. 

The  EPA  also  notes  that  the  Annex 
covers  all  stationary  sources  that  emit 
more  than  100  tons  per  year  of  SO2 — not 
just  soiirces  built  between  1962  and 
1977 — and  thus  goes  well  beyond  the 
scope  of  the  statutory  BART  provisions. 
For  this  reason  (and  others  noted 
above),  EPA  believes  that  the  SO2 
program  is  a  component  of  the  WRAP's 
strategy  for  ensuring  reasonable 
progress,  an  aspect  of  the  regional  haze 
program  that  was  not  addressed  by  the 
American  Com  Growers  decision. 

The  EPA  approved  the  WRAP's  long- 
term  strategy  for  addressing  visibility 
consistent  with  the  broad  discretion 
afforded  States  by  section  169A  and  title 
I  of  the  CAA  in  developing  strategies  to 
meet  reasonable  progress  goals  and 
national  standards.  See  Union  Electric 
Co.  V.  EPA,  427  U.S.  246  (1976);  Train 
V.  NRDC,  421  U.S.  60  (1975).  The  SO2 
program,  which  caps  emissions  of  SO2 
from  all  large  stationary  sources,  reflects 
the  WRAP  States'  and  Tribes'  judgement 
as  to  one  appropriate  means  for 
addressing  haze  and  ensuring 
reasonable  progress.  The  decision  to 
limit  emissions  from  this  category  of 
sources  is  well  within  the  discretion  of 
the  States  and  Tribes.  The  court's 
decision  in  American  Com  Growers, 
which  addresses  only  the  BART 
provisions,  does  not  in  any  way  limit 
the  general  authority  of  the  States  to 
choose  appropriate  control  measures  to 
ensine  reasonable  progress.  Any 
suggestion  that  the  decision  requires 
States  to  undertake  a  source  specific 
analysis  of  a  source's  contribution  to  the 
problem  of  regional  haze  before  the 
State  can  subject  a  source  to  regulation 
would  go  far  beyond  the  actual  holding 
in  the  case. 

As  discussed  above,  40  CFR  51.309 
does  not  require  participating  States  to 
assess  and  impose  BART  on  individual 
sourcies.  Best  available  retrofit 
technology  is  only  relevant  as  one  of 
four  factors  that  the  WRAP  must 
consider  in  establishing  the  appropriate 
emission  reduction  milestones  for  SO2 — 
i.e.,  the  level  of  the  cap.  The  regional 
haze  rule  requires  that  the  milestones  in 
the  Annex  to  the  GCVTC  Report  "must 
be  shown  to  provide  for  greafer 


reasonable  progress  than  woidd  be 
achieved  by  application  of  best  available 
retrofit  technology  (BART)  pursuant  to 
§  51.308(e)(2)."  40  CFR  51.309(f)(l)(i). 
This  is  not  a  requirement  for  BART.  The 
requirement  that  the  milestones 
"provide  for  greater  reasonable 
progress"  than  BART  is  based  on  the 
decision  by  EPA  to  provide  States  with 
the  flexibility  to  adopt  alternative  - 
measures  in  lieu  of  the  BART 
requirements  set  forth  in  statute  so  long 
as  these  alternative  measures  were 
"better  than  BART."  See  40  CFR 
51.308(e)(2).  tn  short,  the  SO;  program 
described  in  the  regional  haze  rule,  as 
further  defined  by  the  Annex,  does  not 
impose  controls  on  specific  soiut:es  but 
rather  ensures  that  greater  reasonable 
progress  is  made  than  would  be  through 
installation  of  source  specific  controls 
on  the  BART  soinces.  The  regional  haze 
rule  accordingly  authorizes  States  to 
achieve  improvements  in  visibility 
through  the  most  cost-effective 
measures  available. 

The  American  Com  Growers  court 
decision  did  not  address  the  provisions 
in  the  regional  haze  rule  allowing  States 
to  adopt  a  trading  program  or  other 
alternative  measures  in  place  of  soince 
specific  control  measures  for  BART 
sources.  The  EPA  finds  nothing  in  the 
court's  decision  that  would  invalidate 
the  trading  program  alternative  to 
BART,  as  provided  for  in  40  CFR 
51.308(e)(2).  In  the  preamble  to  the 
regional  haze  rule,  EPA  sets  forth  the 
basis  for  its  decision  to  allow  States  this 
flexibility  and  describes  the  process  for 
States  to  make  a  showing  that  the 
alternative  measures  provide  for  greater 
reasonable  progress.  Significantly, 
nothing  in  the  D.C.  Circuit's  opinion 
suggests  that  such  an  alternative  is  in 
conflict  with  the  requfrements  of  the    - 
visibility  provisions  of  the  CAA.  An 
approach  that  allows  States  to  adopt 
alternative  measiu«s  in  lieu  of  BART 
fully  comports  with  the  court's  view  of 
the  States'  broad  authority  in  this  area. 
Accordingly,  the  Annex  meets  the 
requirements  set  out  in  40  CFR 
51.309(f),  and  EPA  believes  that  it  may 
approve  the  proposed  revisions  to  the 
regional  haze  nde  incorporating  the 
emission  reduction  milestones  and 
other  measures  set  forth  in  the  Aimex. 

2.  Whether  the  December  31,  2003  SIP 
Deadline  Should  Be  Extended 

Under  40  CFR  51.309  of  the  regional 
haze  nde,  SIPs  for  the  optional  program 
for  the  nine  Western  States  are  due  by 
December  31,  2003.  The  EPA  received  a 
number  of  comments  on  the  proposed 
rule  with  respect  to  this  deadline.  Four 
commenters,  including  the  State  of 
Colorado  and  three  industry  trade 
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groups,  requested  that  EPA  extend  the 
deadline  for  SIPs  under  40  CFR  51.309. 
•One  commenter,  representing  an 
environmental  organization, 
recommended  that  this  deadline  should 
not  change. 

The  primary  argument  of  those 
recommending  an  extension  of  the 
December  31,  2003  deadline,  is  that  the 
American  Com  Growers  decision  creates 
additional  uncertainty  for  States 
deciding  whether  to  submit  regional 
haze  SIPs  under  40  CFR  51.309  or  40 
CFR  51.308.  Some  commenters 
requested  that  EPA  extend  the  deadline 
by  the  amount  of  time  it  takes  to  resolve 
the  remanded  portions  of  the  regional 
haze  rule.  The  environmental  group 
commenter  opposed  to  the  extension 
stated  that  there  is  no  legal  or  policy 
basis  for  an  extension  because  the 
deadline  is  required  by  the  rule.  In 
addition,  this  commenter  noted  that 
States  have  had  several  vears  to  prepare 
SIPs  under  40  CFR  51.309,  and  that  the 
market-based  alternative  to  BART  is 
unaffected  by  the  court  decision. 
Finally,  this  commenter  believed  that 
delays  in  the  SIP  submittals  could 
undermine  EPA's  finding  that  the  40 
CFR  51.309  program  constitutes  greater 
reasonable  progress  than  BART. 

In  the  final  rule,  EPA  retains  the 
December  31,  2003  deadline  for  a 
number  of  reasons.  First,  as  noted 
above,  EPA  does  not  believe  that  the 
American  Com  Growers  decision  affects 
the  WRAP  States'  ability  to  move 
forward  in  implementing  40  CFR 
51.309.  While  the  court  decision  may 
affect  a  Stpte's  decision  on  whether  to 
pursue  the  optional  program  under  40 
CFR  51.309,  EPA  does  not  believe  that 
this  is  an  adequate  justiHcation  for 
delaying  the  program.  Second,  EPA 
believes  that  the  2003  deadline  is  a 
fundamental  element  of  the  overall 
optional  strategy  provided  by  40  CFR 
51.309.  The  strategy  was  supportable 
under  the  regional  haze  rule  in  large 
part  because  it  was  an  early  strategy  that 
would  be  in  place  well  before  SIPs 
under  40  CFR  51.308.  The  fact  that  it 
was  received  early  and  contained 
comprehensive  strategies  was  an 
important  part  of  the  rationale  for  its 
acceptance.  The  EPA  believes  that  the 
longer  the  strategy  is  delayed  in  its 
implementation,  the  less  valid  this 
rationale  becomes. 

3.  Procedural  Issues 

One  commenter  stated  that  EPA   , 
cannot  approve  the  Annex  because  of 
procedural  flaws  related  to  40  CFR 
51.309(f)(1)  of  the  regional  haze  rule. 
The  commenter  asserted  that  EPA's 
rulemaking  to  approve  the  Annex  is 
procedurally  flawed  because  EPA  did 


not  publish  the  Annex  upon  its  receipt. 
Additionally,  the  commenter  notes  that 
EPA  did  not  amend  the  regional  haze 
jule  within  1  year  after  receipt  of  the 
Annex. 

The  EPA  disagrees  with  the  assertions 
that  this  rulemaking  is  procedurally 
flawed.  The  EPA  published  a  Notice  of 
Availability  in  the  Federal  Register  for 
the  Annex  on  November  15.  2000  (65  FR 
68999),  indicating  where  the  Annex 
could  be  found  on  EPA's  Web  site.  The 
commenter  is  correct  that  EPA 
established  a  deadline  for  itself  of  1  year 
for  the  Agency  to  incorporate  the' 
provisions  of  the  Annex  if  EPA  found 
that  the  Annex  met  the  requirements  of 
the  rule.  Although  the  statement  that 
EPA  "will  act"  within  1  year  signaled 
EPA's  intentions  to  act  within  that  time 
period,  nothing  in  the  regional  haze  rule 
precludes  EPA  from  acting  after  this 
self-imposed  deadline.  In  particular, 
action  within  the  1-year  deadline 
should  not  be  interpreted  as  a 
prerequisite  for  approving  the  Annex  or 
for  incorporating  the  Annex  into  the 
regional  haze  rule.  It  is  clear  from  the 
commenter's  statements,  however,  that 
the  statement  that  EPA  will  act  within 
1  year  has  created  confusion  as  to  the 
meaning  of  the  provision.  The  EPA  is 
clarifying  this  provision  by  removing 
the  phrase  "1  year"  from  section 
309(f)(3).  .      ^ 

B.  Milestones 

A  central  feature  of  the  program  in  the 
WRAP  aimex,  and  in  EPA's  proposed 
rule,  is  a  set  of  emissions  milestones  for 
S02  from  stationary  sources  for  the  time 
period  between  2003  and  2018.  In  the 
proposed  rule,  EPA  included  the  Annex 
milestones.  In  the  final  rule,  EPA. 
includes  the  same  milestones  as 
proposed. 

In  addition,  the  proposed  rule 
included  specific  language  to  allow  for 
futiu'e  adjustments  to  the  milestones.  In 
the  Annex,  the  WRAP  described  a 
limited  set  of  future  circumstances  that 
would  necessitate  adjustments  to  the 
milestones.  For  each  of  these 
circumstances,  the  Annex  included  a 
detailed  description  of  how  the 
milestone  would  be  adjusted,  including 
a  discussion  of  the  administrative 
process  for  making  each  adjustment.  In 
the  proposed  rule,  EPA  included 
regulatory  language  for  each  adjustment, 
closely  following  the  provisions  of  the 
Annex.  In  the  final  rule,  EPA  has  made 
a  few  changes  to  the  adjustments  based 
upon  comments  received. 

In  this  unit  of  the  preamble,  we 
discuss  comments  received  related  to 
the  milestones  and  the  adjustments. 


1.  Whether  Milestones  Satisfy 
Requirements  in  the  Regional  Haze  Rule 

Proposed  rule.  In  the  proposal,  EPA 
indicated  its  agreement  with  the 
wrap's  conclusion  that  the  emissions 
milestones  meet  the  requirements  of  the 
CAA  and  the  regional  haze  rule.  The 
EPA  devoted  a  significant  portion  of  the 
preamble  of  the. proposed  rule  to  a 
discussion  of  its  rationale  for  this 
proposed  finding,  (67  FR  30420-30426). 
In  this  discussion,  EPA  concluded  that 
the  WRAP'S  program  for  S02  was 
appropriate  in  lieu  of  source  specific 
BART  limits  because  the  milestone  for 
the  year  2018  provided  for  "greater 
reasonable  progress"  in  visibility 
improvement  than  WRAP  States  would 
obtain  by  implementing  the  requirement 
for  source-specific  BART.  In  addition, 
the  preamble  to  the  proposal  discusses 
EPA's  fii^ding  that  the  milestones  for  the 
years  between  2003  and  2017  provide 
for  "steady  and  continuing"  progress. 

With  respect  to  EPA's  findings  on 
BART,  the  preamble  discussion  for  the 
proposed  rule  focused  largely  on  the 
demonstration  provided  by  the  WRAP 
in  Attachment  C  of  the  Annex.  The  EPA 
noted  the  WRAP  used  the  following 
procedure  to  identify  the  year  2018 
milestone: 

•  Developed  an  estimate  of  baseline 
S02  emissions  for  the  year  2018,  (i.e., 
the  predicted  S02  emissions  in  the  year 
2018  in  the  absence  of  a  program  to 
reduce  SO2  emissions); 

•  Developed  a  list  of  BART-eligible 
sources  in  the  region; 

•  Developed  an  estimate  of  the 
emissions  reductions  that  BART  sources 
could  achieve,  and 

•  Selected  a  year  2018  milestone  that 
reduces  the  baseline  emissions  by  an 
amount  that  would  achieve  greater 
reasonable  progress  in  improving 
visibility  than  by  requiring  each  BART- 
eligible  soiut:e  to  install  BART. 

bi  the  proposal,  EPA  discussed  the 
data  and  methods  relied  on  by  the 
WRAP  for  each  of  these  steps.  The  EPA 
agreed  with  the  conclusion  reached  by 
the  WRAP  that  the  2018  milestone 
meets  the  requirements  of  the  regional 
haze  rule,  taking  into  account  the 
uncertainties  inherent  in  the 
calculations  of  predicted  emissions  in 
2018. 

Public  Comments.  Public  comments, 
with  one  exception,  were  supportive  of 
EPA's  finding  that  the  year  2018 
milestone  represented  "greater 
reasonable  progress"  than  BART.  One 
commenter,  representing  the  trucking 
industry,  disa^^ed  with  this  finding, 
citing  a  number  of  areas  where  it 
believed  that  the  demonstration  was 
lacking  or  inadequate. 
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The  WRAP  commented  that  EPA's 
preamble  discussion  did  not  completely 
capture  the  scope  and  methodology  of 
the  year  2018  milestone  decision.  In 
their  comments,  the  WRAP  agreed  that 
EPA  had  correctiy  described  the  method 
the  WRAP  used  to  determine  that  the 
program  achieved  greater  reasonable 
progress  than  BART.  However,  the 
WRAP'S  comments  stress  that  while  the 
milestones  were  informed  by  these 
calculations,  the  milestones  were 
negotiated  numbers  reflecting  a  broader 
view  of  the  backstop  trading  program 
and  the  relevant  factors  in  tihe  CAA.  In 
addition,  the  WRAP  notes  that 
individual  elements  of  the  calculations 
do  not  represent  a  consensus  position  in 
isolation  from  the  balanced  package  in 
the  Annex. 

The  commenter  from  the  trucking 
industry  was  critical  of  EPA's 
acceptance  of  the  year  2018  milestones. 
The  commenter  noted  that  in  the 
preamble  EPA  appeared  to  have 
concerns  with:  (1)  How  the  WRAP 
identified  BART-eligible  sources,  (2) 
how  the  WRAP  calculated  emissions 
reductions  from  those  sources,  and  (3) 
the  WRAP'S  inclusion  of  the  35,000  tons 
for  "headroom  and  uncertainty."  This   • 
commenter  believed  that  taken  overall, 
EPA  should  have  considered  the 
WRAP'S  milestone  for  year  2018  to  be 
deficient.  The  commenter  was  also 
critical  of  the  provision  for  a  backstop 
trading  program,  arguing  that  such  a 
program  would  allow  for  emissions 
reductions  far  away  from  the  Colorado 
Plateau  to  be  substituted  for  more 
effective  reductions  at  a  closer  distance. 

The  comments,  with  one  exception, 
supported  EPA's  proposed  conclusion 
that  the  milestones  for  the  years  2003 
through  2017  represented  "steady  and 
continuing"  progress.  Comments  from 
the  trucking  industry  were  critical  of 
this  finding.  In  thefr  view,  the 
milestones  do  not  provide  for  steady 
and  continuing  progress  because  some 
of  the  early  year  milestones  exceed  year 
2000  actual  emissions  levels. 

Final  rule.  The  final  nde  retains  the 
milestones  contained  in  the  proposed 
rule.  The  EPA  continues  to  believe  that 
the  milestones  provide  for  "greater 
reasonable  progress  than  BART"  and  for 
"steady  and  continuing  progress."  The 
EPA  disagrees  with  comments  that  the 
milestones  are  deficient  in  this^regard. 
The  EPA  agrees  with  stakeholders  that 
it  is  a  critical  consideration  that  the 
WRAP'S  milestones  provide  a  "cap"  on 
emissions  which  may  not  be  exceeded. 
Any  program  providing  for  case-by-case 
controls  on  a  specific  set  of  soiuY:es  does 
not  establish  such  a  "cap"  for  the 
region.  Moreover,  this  cap  applies  to  a 
population  of  sources  that  includes  all 


sources  in  the  region  emitting  more  than 
100  tons  of  SO2,  which  is  a  much 
broader  population  than  if  only  the 
BART-eligible  soiut;es  were  included. 
The  EPA  continues  to  conclude  that  the 
WRAP  milestones  are  reasonable  in 
light  of  the  inherent  uncertainties  that 
exist  in  any  forecast  to  the  year  2018. 
Modeling  results  showed  predicted 
visibility  improvements  equivalent  to, 
or  greater  than,  those  that  would  result 
from  a  "command  and  control" 
scenario. 

The  EPA  disagrees  with  comments 
that  the  milestones  cannot  be 
considered  to  provide  for  "steady  and 
continuing"  reductions  if  actual 
emissions  were  allowed  to  increase  in 
■the  early  years.  As  noted  in  the 
proposal,  EPA  believes  that  the  WRAP 
appropriately  used  the  GCVTC  goal  of  a 
13  percent  reduction  in  emissions 
between  1990  and  2000  as  a  starting 
point  or  frame  of  reference,  rather  than 
an  estimate  of  actual  emissions  for  the 
year  2000.  Given  that  a  greater  than 
expected  degree  of  reduction  has 
already  occurred,  EPA  agrees  that  the 
region  should  not  be  effectively 
penalized  for  achieving  early  reductions 
in  emissions. 

2.  Adjustments  for  States  and  Tribes 
That  Choose  Not  To  Participate 

Proposed  rule..  When  developing  the 
Annex,  the  WRAP  understood  that  some 
States  and  Tribes  may  choose  not  to 
participate  in  the  optional  program 
provided  by  40  CFR  51.309.  Thus,  the 
WRAP  provided  to  EPA  individual  opt- 
out  amounts  for  each  State  and  Tribe 
and  for  each  year  from  2003  to  2018. 
These  opt-out  amounts  represented  the 
amount  of  emissions  that  would  be 
deducted  fit)m  the  milestones  for  each 
State  and  Tribe  that  does  not 
participate.  The  EPA  included  a  table  in 
the  proposed  rule  (67  FR  30446,  May  6. 
2002)  that  shows  these  opt-out  amounts 
for  each  State  and  Tribe.  The  proposed 
rule  noted,  as  the  WRAP  recommended, 
that  the  emissions  amounts  budgeted  in 
this  table  are  only  for  the  purpose  of 
determining  the  milestones  at  the 
beginning  of  the  program  if  some  States 
and  Tribes  choose  not  to  participate. 
The  EPA  cautioned  that  the  amounts 
budgeted  to  each  State  and  Tribe  in  this 
table  are  not  necessarily  the  amounts 
that  will  be  allocated  to  sources  within 
the  relevant  State's  or  Tribe's 
jurisdiction  if  a  trading  program  is 
triggered. 

The  proposal  described  the  process  by 
which  the  milestones  would  be  adjusted 
to  take  into  account  the  individual  State 
and  tribal  opt-out  amounts.  For  States, 
SIPs  for  all  participating  States  are  due 
by  the  December  31,  2Q03  deadline. 


Accordingly,  EPA  assumed  in  the 
proposal  that  after  this  deadline  has 
passed  it  will  be  known  which  States 
are  participating  and  which  are  nojt. 
Thus,  the  proposal  called  for  SIPs  to 
provide  for  deducting  the  State-specific 
amounts  in  Table  2  (67  FR  30446,  May 
6,  2002)  for  "opt-out  States  "  from  the 
amounts  in  Table  1  (67  FR  30425.  May 
6,  2002)  at  the  outset  of  the  program.  For 
Tribes,  the  proposed  rule  provides 
flexibility  for  opting  into  the  program 
after  the  2003  SIP  submission  deadline. 
Under  the  proposal,  for  Tribes  that  have 
not  opted  into  the  program  by  the  2003 
deadline,  the  amounts  in  Table  2  (67  FR 
30446,  May  6,  2002)  would  be  deducted 
from  the  amoimts  in  Table  1  at  the 
outset  of  the  program.  For  Tribes  that 
opt  into  the  program  at  a  later  date,  the 
proposal  required  these  amounts  to  be 
automatically  added  to  the  amounts  in 
Table  1  (67  FR  30425,  May  6,  2002), 
beginning  with  the  first  year  after  a  TIP 
implementing  40  C!FR  5 1 .309  is     . 
approved  by  EPA. 

In  the  proposal,  EPA  stated  that  for 
the  program  imder  40  CFR  51.309  to 
achieve  die  WRAP  and  GCVTC 
objectives,  a  sufficient  number  of  States 
must  participate  in  the  program.  The 
EPA  proposed  to  defer  to  the  WRAP'S 
judgment  on  the  issue  of  how  many 
States  would  constitute  a  "critical 
mass"  for  the  program,  and  we 
requested  comment  on  this  issue. 

Public  Comments.  A  few  conunents 
were  received  on  issues  related  to  the 
proposed  opt-out  amounts  and 
discussion. 

Two  commenters  agreed  with  EPA's 
clarification  that  the  opt-out  amounts 
did  not  necessarily  represent  the 
amoiuit  of  allocations  that  a  State's  or 
Tribe's  sources  would  receive  if  the 
backstop  trading  program  were 
triggered.  One  commenter 
recommended  that  the  State  opt-out 
amounts  should  be  ti^ated  as  the 
amount  of  allocations  for  a  given  State, 
because:  (1)  The  opt-out  amounts 
represent  the  best  estimate  of  emissions 
reductions  for  the  BART-eligible  sources 
in  each  State  or  Tribe,  and  (2)  inclusion 
of  the  tables  may  create  a  perception 
that  any  State  that  issues  fewer 
allocations  than  the  opt-out  amounts'  is 
treating  the  soiures  within  the  State  < 
inequitably. 

Several  commenters  agreed  with 
EPA's  reconmiendation  to  defer 
judgments  on  "critical  mass"  issues  to 
the  WRAP.  One  enviroiunental  group 
commenter  recommended  that,  in 
evaluating  whether  there  are  enough 
States  and  Tribes  participating  in  40 
CFR  51.309,  EPA  must  thoroughly 
consider  the  extent  to  which  the  SO2 
declining  cap  will  effectively  prevent 
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degradation  from  the  visibiHty 
impairing  emissions  horn  new  source 
growth  across  the  region. 

Subsequent  to  the  comment  period, 
the  Western  States  Air  Resources 
Council  (WESTAR)  Model  Rule/MOU 
Working  Group  noted  "*  that  as  States 
and  Tribes  follow  their  process  for 
adopting  SIPs  and  TIPs  under  40  CFR 
51.309.  the  States  and  Tribes  will  not 
necessarily  be  aware  of  which  other 
States  and  Tribes  will  choose  to 
participate  in  the  program.  Accordingly, 
the  WESTAR  Working  Group  believed 
that  States  and  Tribes  would  need  to 
include  all  of  Table  2  and  calculation 
procedures  in  their  SIP/TIP  submittals, 
such  that  the  SIP/TIP  submittal  could 
account  for  all  possibilities  of 
participation  by  other  States  and  Tribes. 
Further,  the  WESTAR  Working  Group 
noted  that  in  the  initial  years  of  the 
program,  EPA  may  not  have  approved 
the  SIP  for  all  participating  States  before 
the  date  of  the  annual  determination  of 
whether  the  milestone  is  exceeded. 
Lastly,  Tribes  are  not  required  to  submit 
a  TIP  by  2003  and  can  choose  to 
participate  in  the  program  at  anytime. 
Accordingly,  the  WESTAR  Working 
Group  recommended  that  EPA  clarify 
whether  the  comparison  of  emissions  to 
the  milestones  would  take  into  accoimt 
all  States  that  have  submitted  SIPs,  or 
only  those  with  approved  SIPs  as  of  the 
date  of  the  determination. 

Finpl  Rule.  The  final  rule  retains  the 
opt-out  tables  from  the  proposal.  The 
EPA  continues  to  agree  with  the  WRAP 
that  the  opt-out  tables  do  not  necessarily 
represent  the  amounts  that  would  be 
allocated  to  a  given  State  or  Tribe  under 
a  trading  program.  The  WRAP  has 
developed  a  detailed  methodology  for 
determining  and  establishing  trading 
program  allocations  for  each  source. 
This  methodology  is  described  in  detail 
in  sections  II.D  and  III.D.7  of  the  Annex. 
It  is  this  methodology  that  will  result  in 
allocations  should  the  trading  program 
be  needed.  The  EPA  believes  that 
establishing  the  amounts  in  the  opt-out 
tables  as  the  amounts  for  trading 
program  allocations  would 
unnecessarily  constrain  the  WRAP  from 
iniplementing  its  methodology. 

The  EPA  continues  to  believe,  as 
discussed  in  the  proposal,  that 
judgments  on  the  issue  of  "critical 
mass"  are  best  left  to  the  WRAP. 
Regarding  the  comment  that  the  SO2 
declining  cap  may  not  effectively 
prevent  degradation  of  visibility  from 
new  sources  throughout  the  region  if  not 
enough  States  and  Tribes  participate, 
EPA  notes  that  visibility  progress  issues 


*  See  memorandum  from  Lily  Wong,  EPA  Region 
9,  to  Docket  OAR-2002-0076.  March  2003. 


as  a  general  matter  will  need  to  be 
addressed  in  SIPs  submitted  under  40 
CFR  51.308.  Accordingly,  EPA  does  not 
believe  that  this  comment  warrants  any 
change  to  the  proposed  rule  language. 
The  EPA  agrees  with  the  WESTAR 
Working  Group  that  States  and  Tribes 
submitting  their  SIPs  and  TIPs  under  40 
CFR  51.309  should  include  Table  2  and 
the  calculation  procedures  in  their  SIP 
or  TIP  regulations  in  order  to  account 
for  all  possibilities  of  participation  by 
other  States  and  Tribes.  The  EPA  also 
agrees  v/ith  the  WESTAR  Working 
Group  recommendation  to  add  to  the 
final  rule  clarification  that  the  opt-out 
adjustment  under  40  CFR  51.309(h)(l)(i) 
will  include  the  States  and  Tribes  for 
which  SIPs  and  TIPs  have  not  been 
approved  by  EPA  as  of  the  date  of  the 
determination. 

3.  Adjustments  for  Smelter  Operations 

Proposed  rule.  At  the  time  the  WRAP 
was  submitted  to  EPA,  two  copper 
smelters  in  the  region,  the  Phelps  Dodge 
Hidalgo  smelter  and  the  BHP  San 
Manuel  smelter,  had  suspended 
operations.  In  the  Annex,  the  WRAP 
recommended  that  the  program 
specifically  account  for  the  possibility 
that  these  smelters  could  come  back  on 
line  should  economic  conditions 
change.  Accordingly,  the  Annex 
contained  a  specific  set  of  complex 
decision  criteria  to  adjust  the  milestones 
in  the  futiire  for  a  number  of  specific 
scenarios  related  to  the  two  smelters. 
The  EPA  in  the  proposal  attempted  to 
clarify  the  WRAP'S  adjustments  with  a 
series  of  "if-then"  tables,  and  we 
requested  comment  on  whether  these 
tables  accurately  reflect  the  decision 
criteria  in  the  Annex. 

Public  comments.  Commenters  agreed 
that  the  EPA's  proposed  table  accurately 
reflected  the  Annex.  Two  commenters 
noted  that  subsequent  to  the 
development  of  the  Annex,  a  third 
smelter,  the  Phelps  Dodge  Chino 
smelter,  suspended  operations.  These 
two  commenters  recommended  that  the 
regional  haze  rule  should  recognize  this 
without  reopening  the  negotiated 
agreement  on  the  milestones.  Further, 
the  commenters  recommended  that  the 
regional  haze  rule  should  provide  some 
assiu°ance  that  when  the  Chino  Smelter 
comes  back  on  line  again,  its  16,000 
allowances  will  be  available  to  it 
without  prematiu^ly  triggering  the 
program. 

Final  rule.  The  final  rule  retains  the 
smelter  adjustment  tables  as  proposed. 
The  EPA  considered  whether  the  final 
rule  should  contain  contingencies  for 
the  Chino  Smelter  similar  to  those  for 
Hidalgo  and  San  Manuel.  For  example, 
one  approach  would  be  to  deduct  the 


amount  from  the  Chino  smelter  from  the 
milestones  and  to  develop  a  series  of 
adjustments  to  account  for  the 
possibility  that  it  may  come  back  on 
line,  similar  to  the  approach  for  the 
other  two  smelters.  The  EPA  has  not 
taken  this  approach,  because  of  the 
complexity  that  would  be  added  to  the 
adjustments,  and  because  this  scenario 
was  not  specifically  discussed  as  the  . 
WRAP  was  negotiating  the  Annex. 

4.  Adjustments  for  Utility  Boilers 
Opting  To  Use  More  Refined  Flow  Rate 
Methods 

Proposed  rule.  The  proposed  rule 
requested  comment  on  the  specific 
method  and  process  for  adjusting  the 
milestones  for  sources  using  a  refined 
method  for  measuring  stack  flow  rates. 
This  was  seen  as  a  significant  issue, 
because  the  flow  rate  affects  the 
determination  of  emissions  rate  from  a 
continuous  emissions  monitoring 
system  (CEMS). 

In  1999,  EPA  adopted  revisions  to 
EPA's  Reference  Method  2,  the  standard 
method  for  measuring  stack  flow  rates 
(64  FR  26484.  May  14.  1999).  The 
revisions  provided  three  new 
procedures:  Methods  2F,  2G,  and  2H. 
The  new  procediires,  if  used  for  a  given 
soun^,  allow  for  a  more  detailed 
assessment  of  the  stack  flow  rates  to 
provide  more  accurate  flow  rate  results. 
The  changes  addressed  concerns  raised 
by  utilities  that  Reference  Method  2  may 
over-estimate  flow  in  certain  cases,  such 
as  when  the  flow  is  not  going  straight  up 
the  stack.  If  the  flow  rate  is  over- 
estimated, this  would  also  lead  to  the 
overestimation  of  SO2  emissions 
because  the  facility's  continuous  flow 
rate  monitor  is  calibrated  to  correspond 
to  the  flow  test  method.  Facilities 
subject  to  the  acid  rain  program  under 
title  IV  of  the  CAA  must  perform  these 
flow  tests  at  least  once  a  year  to 
determine  the  accuracy  of  their 
continuous  flow  monitors.  Facilities 
have  an  option  to  use  either  the  old 
Method  2,  or  one  or  more  of  the  new 
methods. 

When  the  WRAP  made  its  emission 
projections  for  purposes  of  developing 
the  milestones,  the  new  methods  were 
not  yet  in  place.  Accordingly,  if  a  source 
owner  chooses  to  use  the  new  flow 
methods,  and  if  as  expected  it  results  in 
a  reduced  flow  rate  for  the  same  level 
of  operation,  then  there  will  be  a 
corresponding  decrease  in  the  measured 
emissions.  In  the  preamble  to  the 
proposal,  EPA  agreed  with  the  WRAP 
that  this  would  create  the  possibility  of 
a  "paper"  decrease  relative  to  the 
milestone  if  the  milestone  reflects  the 
old  method.  As  discussed  in  section 
ni.A.5  of  the  Annex,  the  WRAP  ^otes 
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that  a  protocol  is  needed  for  adjusting 
the  milestones  to  reflect  changes  in  the 
baseline  emission  for  utility  boilers  any 
time  that  a  source  opts  to  change  its 
CEMs  method.  The  WRAP  addressed 
this  issue  in  greater  detail  in  a 
supplemental  paper  entitled  "Emissions 
Tracking  Prior  to  Triggering  the 
Backstop  Trading  Program,"  whicii  was 
submitted  to  EPA  on  June  1,  2001. 
The  WRAP  has  identified  three 
possible  technical  procedures  for 


developing  an  "adjustment  factor"  for 
the  new  flow  method.  The  EPA  agrees 
that  any  of  these  three  procedures 
would  be  acceptable.  Under  the  first 
procedure,  there  would  be  a  side-by- 
side  comparison  of  flow  rates  using  both 
the  new  and  the  old  flow  reference 
methods.  For  example,  if  the  new 
method  measured  760,000  cubic  feet  per 
minute,  and  the  old  method  measured 
800,000  cubic  feet  per  minute,  the 
adjustment  factor  would  be  (760',000/ 


800.000).  or  0.95.  The  second  method 
would  use  annual  average  heat  rate, 
which  is  reported  to  the  Energy 
Information  Administration  (ELA),  as  a 
surrogate  for  the  flow  rate.  Under  this 
method,  the  flow  adjustment  factor 
would  be  calculated  using  the  annual 
average  heat  rate  using  acid  rain  heat 
input  data  (MMBtu)  and  total  generation 
(MWHrs)reported  to  ELA,  calculated  as 
the  following  ratio: 


Heat  Input/MW-hrs  for  first  full  year  of  data  using  new  flow  rate  method 
Heat  Input/MW-hrs  for  last  full  year  of  data  using  old  flow  rate  method 


The  third  method  would  use  data 
reported  to  EPA's  acid  rain  program. 
Under  this  method,  there  would  be  a 


comparison  of  the  standard  cubic  feet 
per  minute  (CFM)  per  megawatt{MW) 
before  and  after  the  new  flow  reference 


method  based  on  CEMs  data,  calculated 
as  the  following  ratio: 


SCF/Unit  of  Generation  for  first  full  year  of  data  using  new  flow  rate  method 
SCF/Unit  of  Generation  for  last  fiill  year  of  data  using  old  flow  rate  method 


In  the  supplemental  Information 
paper,  the  WRAP  identified  three 
possible  approaches  for  using  the 
adjustment  factors  for  making  a  correct 
comparison  of  emissions  to  the 
milestones.  The  WRAP  did  not  indicate 
a  preference  for  any  single  approach. 
The  three  options  are  as  follows: 

(a)  Using  one  of  the  options  described 
above  for  determining  the  flow 
adjustment  factor,  revise  the  source's, 
baseline  emissions  forecast  for  2003, 
2008  and  2013.  For  each  year  following 
the  adoption  of  the  new  flow  reference 
method  through  2017,  reduce  the 
Interim  milestone  by  the  corresponding 
amount.  To  illustrate  how  this  approach 
would  work,  the  proposal  used  an 
example  where  the  adjustment  factor  for 
a  given  stack  is  0.95.  As  discussed 
above,  this  means  that  the  emissions 
with  the  new  method  Is  deemed  to  be 
0.95  times  the  emissions  with  the  old 
method.  For  this  example,  for  option  (a) 
this  means  that  the  previous  baseline 
emissions  for  that  soiu-ce  would  be 
multiplied  by  0.95.  The  annual 
compliance  check  would  then  be  done 
by  comparing  regional  SO2  emissions 
(unadjusted,  as  reported  to  EPA's  acid 
rain  program)  to  the  revised  milestone. 

(b)  Using  one  of  the  options  described 
above  for  determining  the  flow 
adjustment  factor,  revise  the  source's 
reported  emissions  on  an  annual  basis, 
and  do  not  adjust  the  milestone.  For  the 
example  noted  above,  tmder  option  (b) 
the  emissions  reported  to  EPA's  acid 
rain  program  would  be  adjusted  upward 
by  multiplying  the  amount  times  (1/ 
0.95).  For  each  year  following  the  . " 


adoption  of  the  new  flow  reference 
method  through  2017,  the  annual 
compliance  check  would  be  done  by 
comparing  the  adjusted  regional  SO2 
emissions  to  the  imadjusted  milestones. 

(c)  Use  a  combination  of  the  two 
approaches.  Under  this  approach, 
interim  milestones  would  be  adjusted 
only  every  5  years  (using  option  (a) 
above)  and  the  reported  emissions  for 
additional  Sources  making  the  change  in 
the  intervening  years  are  adjusted  for 
comparison  to  the  milestones  (using 
option  (b)  above). 

In  the  proposal,  EPA  stated  that  any 
one  of  these  three  approaches  would  be 
acceptable,  but  that  a  specific  approach 
needs  to  be  selected  for  the  final  rule. 
The  EPA  also  noted  its  view  that  these 
adjustments  to  the  milestone  or  to  the 
reported  emissions  would  not 
necessarily  require  SIP  or  TIP  revisions, 
because  the  precise  method  for  making 
the  adjustment,  and  the  publicly 
available  data  elements  that  will  be  used 
for  making  the  adjustment,  could  be 
specifically  identified  in  the  final  rule. 

Public  comments.  Commenters 
generally  agreed  with  EPA's  assessment 
that  any  of  the  three  approaches  for 
determining  an  adjustment  factor  would 
be  acceptable. 

The  WRAP  noted  in  its  comments  that 
the  2018  milestone  already  included 
assiunptlons  about  the  effect  of  this  flow 
rate  adjustment.  The  WRAP  recognized 
that  the  preamble  to  the  rule  implies 
this  distinction  but  the  WRAP 
recommended  that  this  be  reflected  in 
the  regulatory  text  as  well. 


Regarding  the  three  options  related  to 
the  process  for  Using  the  adjustment 
factors,  the  WRAP  recommended  option 
(c)  in  its  comments.  That  is,  the 
milestones  would  be  adjusted  eveiy  5 
years  with  the  periodic  SIP  revisions, 
and  adjustments  would  be  made  to  the 
reported  emissions  for  the  interim 
period.  Other  commenters,  while 
supporting  the  concept  of  adjusting  the 
milestones  vkith  the  SIP  revisions,  did 
not  address  whether  the  reported 
emissions  should  be  adjusted  in  the 
Interim  period.  The  EPA  infers  from  ^^--^ 
these  comments  that  these  commenters 
are  likely  recommending  that  emission 
adjustments  need  not.be  made  in  the 
interim  period. 

Final  rule.  The  final  rule  includes 
regulatory  language  agreeing  with  the 
WRAP'S  recommendations  regarding  the 
flow  rate  adjustment.  States  are  required 
in  the  SIPs  to  provide  for  reporting  of 
"adjusted"  emission  rates  pending  an 
update  to  the  milestones,  which  would  . 
occur  at  the  time  of  the  plan  revisions 
required  imder  40  CFR  51.309{d)(10). 

5.  Adjustments  for  Enforcement  Actions 

Proposed  rule.  The  proposed  rule  ^ 
included  a  provision  in  the  Annex  for 
adjustments  to  the  milestones  for 
"illegal  emissions."  In  developing  the 
milestones,  the  WRAP  identified  the 
baseline  emissions  for  each  source 
diuing  the  base  year,  and  "forecasted" 
emissions  for  the  source  during  the  2003 
to  2018  time  period,  taking  into 
consideration  growth,  utilization, 
retirement,  and  the  absence  of  any 
additional  requirements.  The 
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compilation  of  these  source-specific 
baseline  emissions  resulted  in  the 
baseline  emission  inventory  totals, 
which  serve  as  a  "starting  point"  for 
measuring  progress  from  the  program. 
The  WRAP  recognized  in  the  Annex 
that  if  a  source  was  in  violation  of 
applicable  requirements  during  the  base 
year  when  its  emissions  were 
determined,  the  baseline  emissions 
during  2003-2018  would  be 
overestimated, 
fa  the  proposal.  EPA  included  this 

1)rovision  with  general  regulatory 
anguage  providing  for  the  adjustment  of 
baseline  emissions  for  illegal  emissions, 
and  we  requested  comment  on  possible 
ways  of  clarifying  the  provision  in  the 
final  rule.  The  EPA  noted  in  the 
preamble  to  the  proposal  that  there' are 
fastances  where  it  may  be  unclear 
whether  under  the  approach  in  the 
Annex,  emissions  would  be  considered 
as  "illegal,"  for  example  where: 
— Disputing  parties  resolve  their 
differences  through  (1)  A  consent 
decree  that  is  either  entered  through 
Federal  or  State  courts,  or  (2)  an 
administrative  enforcement 
proceeding  by  either  a  State,  Tribe,  or 
EPA;  or 
— A  State  disagrees  with  EPA  or  a 
citizens'  group  over  whether  or  not  a 
particular  alleged  violation  occurred. 
The  EPA  requested  comment  on  how 
these  situations  should  affect  the 
milestones.  Specifically.  EPA  requested 
comment  on  the  following  possible 
options: 

Option  1.  Under  this  option,  the  rule 
would  require  that  if  there  is  .any 
resolution  *  to  alleged  illegal  SO2 
emissions,  then  all  of  the  reductions 
resulting  from  the  resolution  would  be 
considered  as  "illegal  emissions." 
Taking  into  account  these  reductions, 
the  State  or  Tribe  would  then  "re- 
forecast"  the  source's  emissions  and  its 
efiiect  on  the  milestone.  "Re-forecast" 
means  to  re-apply  the  forecasting 
process,  that  is  the  process  the  WRAP 
originally  used  to  project  future 
emissions  and  develop  the  milestones, 
using  the  corrected  baseline  SO2 
emissions  for  the  affected  source.  A 
comparison  of  this  re-forecast  of 
emissions  with  the  previous  forecast  of 
emissions  would  determine  the  amount 
of  the  adjustment  for  each  year  up 
throu^  2018. 

Option  2.  Under  this  option,  the  rule 
would  allow  for  case-by-case  judgments 
on  the  appropriateness  of  adjusting 
baseline  emissions  following  resolution 
of  allegations  of  illegal  SO2  emissions. 


*  For  option  1 ,  the  proposal  used  the  broed  term 
"resolution"  to  refer  to  all  types  of  emissions 
reductions  resulting  from  enforcement  actions. 


The  rule  would,  however,  clarify  the 
entity  responsible  for  deciding  whether 
a  case  involves  illegal  emissions 
warranting  an  adjustment  to  the 
milestones.  Under  this  option,  we 
requested  comment  on  which  entity 
should  be  responsible  for  this 
determination,  that  is,  whether  the  rule 
should  clarify  whether  the  parties 
entering  into  a  settlement,  the  States, 
the  Tribes,  the  WRAP,  or  EPA  would 
determine  the  settlement's  impact  on 
the  milestones. 

The  EPA  noted  that  under  any  of  the 
proposed  options,  adjustments  to  the 
milestone  would  occur  only  after  the 
source  in  the  enforcement  case  has 
achieved  the  requisite  reduction  of  SO2 
emissions.  Consequently,  adjustments  to 
the  milestones  would  have  no  effect  on 
any  other  facilify's  operation  because  all 
of  the  reductions  would  be  achieved  by 
the  source  subject  to  the  enforcement 
action. 

The  EPA  also  solicited  comments  in 
the  proposal  on  how  to  treat  any  extra 
SO2  emissions  reductions  that  a  facility 
might  achieve  as  a  result  of  a  settlement. 
The  EPA  will  often  allow  a  company 
that  is  settling  through  a  consent  decree 
or  settlement  agreement  to  perform  a 
supplementary  environmental  project 
and  allow  the  expenditiues  on  this 
project  to  partially  offset  penalties  that 
the  company  would  otherwise  be 
assessed.  The  EPA  noted  in  the 
preamble  to  the  proposal  that  if  the 
milestones  are  not  reduced  by  the 
amount  of  extra  emissions  reductions 
from  this  type  of  project,  then  the 
environment  may  see  little  benefit,  since 
another  company  would  be  allowed 
more  SO2  emissions.  Thus,  in  the 
proposal,  EPA  sought  input  on  whether 
these  "extra"  emissions  reductions 
should  be  considered  part  of  this 
"illegal  emission"  adjustment  and 
factored  into  a  recalculation  of  the 
milestone. 

Public  Comments.  The  EPA  received 
a  number  of  comments  on  this 
provision. 

A  few  commenters  recommended  that 
this  provision  be  deleted  from  the  rule 
entirely.  Some  commenters  criticized 
this  provision  because  it  would  lower 
the  milestones  and  reduce  the  potential 
pool  of  allowances  under  the  backstop 
trading  program.  Accordingly,  these 
commenters  believed  that  the  provision 
would  serve  to  pimish  the  "non- 
violators"  in  the  program  at  large. 
Another  commenter  believed  that  any 
adjustment  for  "illegal  emissions"  is  not 
appropriate  imless  it  has  been 
demonstrated  that  the  provision  would 
improve  visibility. 

Other  conunenters  supported  the 
provision  but  recommended  that  the 


term  "adjustments  for  illegal  emissions" 
be  replaced  with  the  term  "adjustments 
due  to  enforcement  actions."  Some 
commenters  requested  clarification  on 
whether  these  adjustments  would  only 
apply  to  enforcement  actions  that  woiild 
have  affected  the  assumptions  used  in 
baseline  emissions  projections.  One 
-commenter  recommended  that  the 
proposed  adjustment  for  illegal 
emissions  should  apply  only  to 
emissions  reductions  resulting  from 
consent  decrees  or  administrative  orders 
where  the  EPA  or  authorized  State  has 
commenced  the  enforcement  action,  and 
not  where  emissions  reductions  arise 
out  of  "voluntary  settlements"  initiated 
by  the  company. 

Regarding  the  two  options  for 
clarifying  this  provision,  the  WRAP  and 
other  conunenters  recommended  the 
second  option.  These  commenters  noted 
that  case-by-case  judgments  will  be 
needed  to  determine  whether  and  the 
degree  to  which  the  milestones  should 
be  adjusted.  Responding  to  EPA's 
request  to  clarify  the  entity  responsible 
for  calculating  the  adjustment,  the 
WRAP  recommended  that  the  entity 
responsible  should  be  the  parties 
entering  into  a  settlement,  in 
conjunction  with  the  relevant  State  or 
Tribe.  The  commenters  envisioned  that 
EPA  would  have  an  oversight  role  in  the 
SIP  approval  process  to  determine  that 
the  adjustment  agreed  to  through  the 
enforcement  process  is  properly 
reflected  in  the  milestone  adjustment. 

The  WRAP  comments  recommended 
that  specific  language  be  added  to  the 
final  rule  requiring  States  and  Tribes  to 
document,  and  include  in  the 
administrative  record,^  a  disciission  of 
whether  any  adjustments  to  the 
milestones  are  appropriate  based  upon 
administrative  or  judicial  enforcement 
actions,  and  to  include  an  explanation 
of  the  basis  for  the  State's  or  Tribe's 
decision. 

Regarding  EPA's  request  for  comment 
on  how  "extra"  emissions  reductions  in- 
enforcement  actions  should  be  treated, 
the  WRAP  and  other  commenters 
believed  that  these  extra  emissions 
reductions  should  also  be  treated  on  a 
case-by-case  basis.  The  WRAP 
commenters  recommended  that  EPA 
include  a  provision  in  the  rule  requiring 
States  or  Tribes  to  address  in  the 
periodic  SIP  revision  whether  SO2 
allowances  should  be  retired  or 
confiscated  ^  as  a  result  of  an 


■The  EPA  interprets  the  term  "administrative 
record"  in  the  WRAP'S  comments  to  refer  to 
information  made  available  in  support  of  the  State's 
or  Tribe's  implementation  plan  submittal  to  EPA 
under  40  CFR  51.309(d)(10). 

'  This  comment  responded  to  EPA's  question  on 
how  the  milestones  should  be  adjusted  with  a 
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administrative  or  judicial  enforcement 
action  and  the  rationale  for  the  State's 
or  Tribe's  decision. 

Final  rule.  TTie  EPA  has  retained  this 
provision  in  the  final  rule.  The  EPA 
agrees  vnth  the  WRAP  that  this 
provision  is  necessary  to  ensure  that  the 
"baseline,"  the  starting  point  for  the 
milestone  calculations,  reflects 
compliance  with  regulations.  So  long  as 
the  reductions  to  the  milestones  do  not 
occiu  before  the  date  a  source  comes 
back  into  compliance,  EPA  does  not 
believe  that  this  adjustment  has  the 
effect  of  "penalizing"  the  other  sources. ' 
Regarding  the  comment  that  this 
provision  is  deficient  due  to  a  lack  of 
demonstrated  visibility  improvements, 
EPA  believes  that  the  WRAP  was  not 
required  to  make  a  demonstration  of  the 
visibility  improvements  of  this  specific 
provision,  which  is  part  of  the  WRAP'S 
overall  program  for  SO2  reductions  from 
stationary  sources. 

The  final  rule  reflects  EPA's 
agreement  with  recommendations  of 
commenters  to  replace  the  term 
"adjustments  for  illegal  emissions"  vdth 
the  term  "adjustments  due  to 
enforcement  actions."  The  EPA  agrees 
that  this  terminology  better 
encompasses  the  types  of  situations  that 
the  provision  would  address.  The  EPA 
interprets  the  term  "enforcement 
action"  in  these  comments  to  be  used 
broadly  to  include  any  tj^e  of 
enforcement  action  including 
administrative  orders,  settlements, 
consent  decrees,  court  orders,  and 
compliance  schedules  in  title  V  permits. 

As  recommended  by  some 
conunenters,  we  have  added  language 
consistent  with  Option  2.  The  EPA 
agrees  with  conunenters  that  there  will 
be  case-by-case  considerations  in 
enforcement  actions  that  could  affect 
whether  an  adjustment  to  the  milestones 
is  appropriate.  The  EPA  generally  agrees 
with  comments  suggesting  that  the 
entity  responsible  for  calcidating  the 
amount  of  the  adjustment  should  be  the 
parties  entering  into  the  settlement,  and 
that  where  those  parties  do  not  include 
the  State  or  Tribe,  the  State  or  Tribe 
should  be  consulted  to  assure  that 
correct  assiunptions  are  used  for  the 
adjustment.  Fiuther,  EPA  believes  that  if 
the  parties  involved  in  the  action  are 
responsible  for  recommending  the 
amount  of  the  adjustment,  or  whether 
an  adjustment  is  appropriate,  this  would 
allow  a  source  entering  a  voluntary 
settlement  to  negotiate  whether  or  not 
an  adjustment  should  be  made. 


recommendation  on  whether  allowancRS  should  be 
retired  or  confiscated.  The  EPA  interprets  this 
comment  as  addressing  both  the  milestones  and  the 
allowances,  which  add  up  to  the  milestones. 


The  EPA  believes  it  is  useful  to  clarify 
a  few  points  regarding  actions  where 
EPA  or  a  citizens'  group  is  the  plaintiff 
in  the  enforcement  action.  Such  cases 
would  be  brought  to  the  U.S.  District 
Court.  Pursuant  to  longstanding 
Department  of  Justice  policy,  in  any 
such  case  members  of  the  public, 
including  an  interested  State  or  "Tribe, 
would  have  an  opportunity  to  review 
and  comment  on  the  proposed  consent 
decree  settling  the  enforcement  case. 
See  28  CFR  50.7.  For  any  such  case 
before  the  U.S.  District  Court,  EPA 
intends  to  provide  the  State  or  Tribe  an 
opportimity  to  review  and  comment  on 
the  proposed  settlement.  If  a  settlement 
or  order  from  the  U.S.  District  Court  is 
issued  and  contains  an  adjustment  to 
the  milestones,  such  a  settlement  or 
order  from  the  court  is  binding  and  the 
State  and  Tribe  would  be  required  to 
adjust  the  milestones  as  directed  by  the 
court.  For  instances  where  such  court 
actions  are  silent  on  reforecasting  the 
baseline  emissions  and  adjusting  the 
milestones,  EPA  believes  the  State  or 
Tribe  must  determine  whether  such  a 
reforecast  and  adjustment  is 
appropriate. 

The  EPA  agrees  with  the  WRAP'S 
reconunendations  that  the  State  or  Tribe 
should  provide  documentation  of  these 
adjustments  for  enforcement  cases  in 
the  administrative  record  for  the  5-yeaf 
SIP  or  TIP  revision.  Specifically,  the 
rule  requires  the  following 
documentation: 
— Identification  of  each  source  that  has 

reduced  SO2  emissions  under  an 

administrative  or  judicial  enforcement 

action, 
— Whether  the  milestones  were  adjusted 

in  response  to  the  reduction  in  SO2 

emissions  under  the  enforcement 

action, 
—The  rationale  for  the  State's  or  Tribe's 

decision  on  the  milestone  adjustment, 
— If  extra  SO2  emissions  reductions 

(over  and  above  those  reductions 

needed  for  compliance)  were  part  of 

the  settlement,  whether  those 
•  reductions  resulted  in  any  adjustment 

to  the  milestones  or  allowance 

allocations. 

C.  Annual  Process  for  Determining 
Whether  a  Trading  Program  Is  Triggered 

The  proposed  rule  describes  an 
annual  process  to  determine  whether 
the  emissions  from  participating  States 
exceed  the  milestones  and  thus  trigger 
the  backstop  trading  program.  This 
proposed  process  contained  a  number  of 
deadlines  for  steps  in  the  annual 
process,  and  contained  special 
provisions  for  certain  years.  Only  a  few 
comments  were  received  on  these 
provisions. 


1.  Date  for  the  Annual  Determination 

Proposed  rule.  The  proposed  rule 
contained  annual  deadlines  for 
determining  whether  the  milestone  is 
exceeded.  This  proposed  schedule 
called  for  a  draft  determination  not  later 
than  December  31  of  each  year, 
beginning  with  a  draft  determination  for 
the  year  2003  by  December  31,  2004. 
The  proposed  schedule  called  for  a  final 
determination,  taking  into  account 
public  comments,  by  the  end  of  the 
following  March,  beginning  vdth  a  final 
determination  by  March  31,  2005  for 
calendar  year  2003. 

Public  comments,  to  their  comments 
on  the  proposal,  the  WRAP 
recommended  that  this  annual  deadline 
be  extended  by  1  year.  For  example, 
pursuant  to  this  recommendation,  EPA 
would  extend  the  deadline  for  the  final 
determination  for  calendar  year  2003 
irom  March  31,  2005  to  March  31,  2006. 
Because  certain  States  or  Tribes  may 
have  more  niunerous  or  complex 
soiuces,  the  WRAP  believed  that 
additional  time  may  be  needed  to 
collect,  validate,  and  analyze  emissions 
data,  to  support  of  this  request  for 
additional  time,  the  WRAP  notes  that 
adding  time  for  the  annual 
determination  would  not  affect  the 
timing  for  implementing  the  backstop 
trading  program.  For  example,  even  if 
the  annual  determmation  for  calendar 
year  2003  were  not  made  until  2006, 
this  would  not  affect  the  date  for  the 
onset  of  the  tradmg  program.  If  the 
calendar  year  2003  milestone  were 
triggered,  sources  would  still  need  to 
hold  allowances  for  emissions  in 
calendar  year  2009. 

Final  rule,  to  the  final  rule,  EPA  has 
retained  the  deadline  for  the  annual 
determmation  as  proposed.  The  EPA 
recognizes  that  some  States  within  the 
region  may  have  more  complex 
technical  and  administrative  procediues 
for  collecting  annual  emissions 
inventory  data.  The  EPA's  ciurent 
judgment  is^that  for  States  who  have 
indicated  possible  participation  in  the 
program  imder  40  CFR  51.309,  these 
obstacles  do  not  exist.  The  EPA  believes 
that  it  is  not  desirable  to  move  the 
deadline  forward  in  time  imless  it  is 
absolutely  necessary.  While,  as  the 
WRAP  correctly  notes,  this  would  not 
affect  the  deadlmes  for  implementation 
of  the  backstop  trading  program,  it 
would  have  the  effect  of  reducing  the 
amoimt  of  time  for  planning  and 
implementation  if  the  trading  program 
were  triggered.  If  the  States  needing 
more  time  do,  in  fact,  decide  to 
participate  in  the  program,  EPA  believes 
that  the  regional  haze  rule  could  be 
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revised  at  a  later  date  to  reflect  this 
need. 

2.  Option  for  Triggering  the  Trading 
Program  in  the  Year  2013 

Proposed  rule.  The  proposed  rule 
provided  States  and  Tribes  with  the 
option  at  a  specific  point  in  time  to 
consider  emission  projections  for  the 
year  2018.  in  addition  to  actual 
emissions  inventory  reports  for  previous 
years  in  deciding  whether  or  not  to 
trigger  the  backstop  market  trading 
program.  For  this  option,  if  States  and 
Tribes  so  choose,  the  emissions 
inventory  reports  for  the  year  2012 — 
which  are  collected  in  calendar  year 
2013 — may  also  contain  emissions 
projections  for  the  year  2018.  If  the 
projections  indicate  that  the  year  2018 
milestone  will  be  exceeded,  then  under 
the  proposal.  States  smd  Tribes  may 
choose  to  implement  the  market  trading 
program  beginning  in  the  year  2018. 

Public  comments.  One  commenter 
representing  Western  business  interests 
recommended  that  the  WRAP  develop, 
and  the  final  rule  contain,  specific 
criteria  for  the  option  of  triggering  the 
trading  program  in  2013.  The 
commenter  recommended  that,  for 
example,  the  final  rule  should  contain 
criteria  for  a  specific  emissions  level  in 
2013,  or  a  specific  level  of  emissions 
reductions  yet  to  be  achieved  between 
2013  and  2018. 

Final  rule.  In  the  final  rule,  EPA  has 
retained  the  2013  option  as  proposed. 
The  EPA  believes  that  the  intent  of  this 
provision  in  the  Annex  is  to  provide 
broad  flexibility  to  the  States  and  Tribes 
for  deciding  whether  this  2013  option 
should  be  exercised.  The  EPA  does  not 
beUeve  that  it  is  desirable  or  feasible  to 
develop  specific  decision  criteria  for 
this  purpose  in  the  final  rule. 

3.  Requirements  for  Recordkeeping 

Proposed  rule.  The  proposal,  in  40 
CFR  51.309(h)(iii).  included  a 
requirement  for  the  retention  of  records 
relevant  to  the  annual  comparison  of 
SO2  emissions  to  the  milestones  for  at 
least  5  years  from  the  establishment  of 
the  record.  For  records  that  provided  the 
basis  for  an  adjustment  to  the  milestone, 
the  proposed  rule  required  retention  of 
records  for  at  least  5  years  after  the  date 
of  the  SIP  revision. 

Final  rule.  No  public  comments  were 
received  on  this  issue  during  the 
comment  period.  Following  the  close  of 
the  comment  period,  however,  the 
WESTAR  model  rule  working  group  * 
questioned  whether  this  recordkeeping 
requirement  would  be  adequate  in  all 


■  See  note  (rom  Uly  Wong,  EPA  Region  9.  to 
docket  OAR-2002-0076.  March  2003. 


cases,  if  EPA's  intent  were  to  retain  the 
records  for  5  years  after  they  are 
relevant  to  the  annual  determination. 
Given  the  design  of  the  program,  4  and 
V*  years  can  elapse  between  the  creation 
of  a  record  and  the  use  of  the  record  in 
the  annual  comparison  of  regional  SO2 
emissions  against  the  milestone.  This  is 
because  for  all  except  the  first  2  years 
of  the  program,  the  annual 
determination  is  based  on  a  3-year 
average  of  the  regional  SO2  emissions 
for  the  preceding  3-year  period. 
Additionally,  the  formal  comparison 
with  the  milestone  is  not  accomplished 
until  15  months  after  the  end  of  this  3- 
year  period.  Thus,  close  to  5  years  can 
pass  from  the  establishment  of  a  record 
to  its  use.  The  working  group  believed 
that  the  intent  of  the  recordkeeping 
requirement  was  to  maintain  relevant 
records  for  5  years  after  the 
determination  of  whether  the  milestone 
was  exceeded  for  a  given  year,  which 
could  mean  that  some  records  relevant 
to  the  determination  would  be  needed 
for  approximately  10  years  from  the  date 
they  were  generated.  The  EPA  agrees 
that  this  was  the  intent  of  the 
recordkeeping  requirement  in  40  CFR 
51.309(h)(iii)  of  the  proposed  rule; 
accordingly,  the  final  rule  extends  the 
time  period  for  the  retention  of  records 
from  5  to  10  years. 

D.  Requirements  for  the  Backstop 
Trading  Program 

A  fundamental  feature  of  the  Aimex  is 
a  backstop  market  trading  program  that 
would  be  triggered  if  any  annual 
milestone  is  exceeded.  The  Aimex,  as 
required  by  40  CFR  51.309(f)  of  the 
regional  haze  rule,  provided 
documentation  and  details  for  the 
backstop  trading  program.  Attachment 
A  to  the  annex  was  a  draft  model  rule 
for  use  by  States  in  implementing  the 
backstop  trading  program.  In  the 
proposal,  EPA  included  ten 
fundamental  elements  that  SIPs  under 
40  CFR  51.309  must  contain,  and  the 
basic  requirements  for  those  elements  to 
help  guide  EPA's  review  of  the  SIPs. 
The  fundamental  elements  described  in 
the  proposed  rule  were  as  follows: 

(1)  Provisions  for  the  allocation  of 
allowances  to  each  source  in  the 
program; 

(2)  Emissions  quantification 
protocols; 

(3)  Provisions  for  the  monitoring, 
recordkeeping  and  reporting  of 
emissions; 

(4)  Provisions  for  a  centralized  system 
to  track  allowances  and  emissions; 

(5)  Provisions  requiring  the 
identification  of  an  authorized  account 
representative  for  each  source  in  the 
program; 


(6)  Provisions  requiring  the  accoimt 
representative  to  demonstrate  aimual 
compliance  with  allowances; 

(7)  Provisions  for  the  process  of 
transferring  allowances  between  parties; 

(8)  Provisions  describing  the 
"banking"  of  extra  emissions  reductions 
for  use  in  future  years,  if  the 
implementation  plan  allows  for  banked 
allowances; 

(9)  Provisions  establishing 
enforcement  penalties  for 
noncompliance  with  the  trading 
program;  and 

(10)  Provisions  for  periodic  evaluation 
of  the  trading  program. 

In  the  proposed  rule,  EPA  included 
basic  requirements  for  each  of  these  10 
provisions,  and  we  requested  comment 
on  whether  we  had  addressed  each 
requirement  in  an  appropriate  level  of 
detail,  and  on  whether  the  substance  of 
the  requirement  was  sufficient  to  ensure 
the  integrity  of  the  trading  program. 

The  H*A  did  not  receive  any  adverse 
comments  regarding  the  level  of  detail 
of  the  proposed  requirements  for  the 
trading  program.  We  did  receive 
comment  on  the  substance  of  a  few  of 
the  provisions  that  we  discuss  in  this 
section  of  the  preamble. 

1 .  Allowances 

Proposed  rule.  The  proposed  rule^ 
required  the  backstop  trading  program 
to  include  allowances.  An  allowance 
authorizes  a  source  included  within  a 
market  trading  program  to  emit  one  ton 
of  SO2  during  a  given  year.  At  the  end 
of  the  compliance  period,  which  is  a  12- 
month  period  ending  with  each 
calendar  year,  a  source  owner's 
allowances  must  exceed  or  equal  its 
annual  emissions. 

The  proposed  rule. would  require 
States  and  Tribes  to  include  initial 
source-specific  allowances  for  each 
source  included  within  the  program. 
Under  the  proposal,  these  initial 
allocations  must  specify  the  tons  per 
year  allocated  for  each  source  for  each 
year  between  2009  and  2018.  The 
Aimex  contains  a  detailed  discussion  of 
the  methodology  for  distributing 
allowances  to  sources.  The  EPA 
proposed,  however,  that  the  details  of 
this  methodology  were  not  needed  in 
EPA's  rule.  If  those  allowances  add  up 
to  the  appropriate  regional  total,  EPA 
proposed  that  the  objectives  of  the 
program  would  be  met.  The  EPA 
proposed  one  exception  to  this 
approach,  a  requirement  that  20,000 
tons  of  allowances  be  reserved  as  a  "set- 
aside"  for  use  by  Tribes. 

Public  comments.  The  EPA  received 
comments  on  three  issues  related  to 
allowances.  First,  the  WRAP  and  one 
electric  utility  commenter 
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recommended  that  the  proposed  rule  be 
modified  such  that  initial  SIPs  would 
not  be  required  to  have  source-specific 
amounts  for  each  soiu-ce.  Instead,  these 
commenters  recommended  that  EPA  . 
allow  the  initial  SIPs  to  include  a 
formula  that  will  be  used  to  calculate 
the  allowances  when  the  program  is 
triggered. 

Second,  the  WRAP  and  one 
environmental  group  commenter 
recommended  specific  regulatory 
language  for  reserving  a  portion  of 
allowances  for  renewable  energy 
resources  such  as  wind,  solar 
photovoltaic  and  solar  thermal 
technologies,  geothermal,  landfill  gas 
and  biomass  technologies,  and 
hydropower  projects  meeting  Low- 
impact  Hydropower  Institute  criteria. 
This  regulatory  language  consisted  of  a 
regulatory  definition  of  "eligible  energy 
resource."  In  addition,  the 
recommendation  included  specific 
regulatory  language  for  inclusion  in  40 
CFR  51.309(h)(4)(i)  that  would  provide 
"eligible  energy  resources"  with  2.5 
tons  of  SO;  allowances  per  megawatt  of 
installed  nameplate  capacity  per  year. 

Final  rule.  The  EPA  has  amended  the 
proposed  rule  as  requested  by  the 
WRAP  and  other  commenters.  The  EPA 
agrees  that  a  clear  and  definitive 
formula  for  issuing  source-specific 
allowances  is  an  acceptable  approach. 
The  approach  to  distributing  allowances 
described  in  the  Annex  provides  for 
adjustments  of  the  allocations  over  time, 
for  example  providing  "bonus" 
allocations  for  early  reductions.  Because 
the  allocations  provide  for  adjustments 
over  time,  it  is  likely  that  individual 
source  allocations  could  change 
between  the  date  of  the  2003  SIPs  and 
the  date  a  trading  program  would  be 
triggered.  Accordingly,  EPA  believes 
that  re-calculation  of  the  source-specific 
allowances  when  the  program  is 
triggered  would  be  likely  in  any  case.  If 
the  program  is  triggered,  the  subsequent 
SIP  revision  must  include  the  source- 
specific  allocations. 

The  EPA  has  also  incorporated  the 
WTL\P's  recommended  provision 
regarding  renewable  energy  credits. 
Given  the  WRAP'S  desire  that  this 
provision  be  a  feature  of  the  backstop 
trading  program,  EPA  agrees  that 
regulatory  language  is  needed  to  ensiu% 
that  this  feature  is  included  in  SIPs.  The 
EPA  has  incorporated  the  regulatory 
language  recommended  by  the  WRAP 
with  two  modifications.  First,  EPA 
includes  only  the  first  sentence  of  the 
WRAP'S  recommended  definition 
("Eligible  renewable  energy  resource, 
for  purposes  of  40  CFR  51.309,  means 
electricity  generated  by  non-nuclear  and 
non-fossil  low  or  no  air  emission 


technologies").  The  EPA  believes  that  it 
is  not  necessary  to  include,  and  would 
be  difficult  to  interpret,  the  WRAP'S 
recommended  additional  language 
limiting  the  definition  to.  only  those 
technologies  "using  resoiuces  that  are 
virtually  inexhaustible,  reduce  haze, 
and  are  environmentally  beneficial." 
The  EPA  agrees  with  the  WRAP  that  it 
is  useful  to  clarify  that  this  definition 
specifically  includes: 
— Electricity  generated  by  wind  energy 

technologies; 
— Solar  photovoltaic  and  solar  thermal 

technologies; 
— Geothermal  technologies; 
— Technologies  based  on  landfill  gas 

and  biomass  sources;  and 
— New  low-impacts  hydropowerlhat 
meets  the  Low-Impact  Hydropower 
Institute  criteria. 
Similarly,  EPA  agrees  with  the  WRAP 
that  it  is  useful  to  clarify  that  "biomass" 
includes  agricultural,  food  and  wood 
wastes,  but  does  not  include  biomass 
from  mimicipal  solid  waste,  black 
liquor,  or  treated  wood,  and  that  for 
purposes  of  this  definition,  low-impacts 
hydropower  does  not  include  pumped 
storage.  At  the  same  time,  EPA  has 
concerns  that  the  various  lists  in  the 
WRAP'S  proposed  definition  may  not  be 
exhaustive,  and  that  it  would  be 
preferable  that  the  list  be  able  to  change 
without  necessitating  a  change  to  40 
CFR  51.309. 

The  EPA  has  also  included  an 
amendment  to  40  CFR  51.309(h)(4)(i) 
which  requires  that  the  backstop  market 
trading  program  include  the  WRAP'S 
recommended  provision  for  renewable 
energy  credits.  This  amendment 
requires  SIPs  imder  40  CFR  51.309  to 
include  a  provision  that  eligible 
renewable  energy  resources  that  begin 
operation  after  October  1,  2000  will 
receive  2.5  tons  of  SO2  allowances  per 
megawatt  of  installed  nameplate 
capacity  per  year.  The  rule  also  includes 
language  consistent  with  the  WRAP'S 
recommendation  that  allowance 
allocations  for  renewable  energy 
resources  that  begin  operation  prior  to 
the  program  trigger  will  be  retroactive  to 
the  time  of  initial  operation.  The  EPA 
believes,  however,  that  it  is  important 
for  States  to  preserve  flexibility  over 
time  with  respect  to  implementing  this 
provision.  Accordingly,  the' final  rule 
allows,  but  does  not  require,  that 
implementation  plans  may  provide  for 
an  upper  limit  on  the  number  of 
allowances  provided  for  eligible 
renewable  energy  resources. 

2.  Emissions  Quantification  Protocols 

Proposed  rule.  The  proposed  rulie 
required  that  implementation  plans 


under  40  CFR  51.309  must  include 
specific  emissions  quantification 
protocols,  that  is,  procedures  for 
determining  actual  emissions.  These 
procedures  will  be  used  to  measuire,  or 
determine,  annual  emissions  from  each 
source  in  the  trading  program  if  the 
trading  program  is  triggered.  The 
proposed  rule  also  required  that  States 
include  the  necessary  monitoring, 
recordkeeping,  and  reporting  provisions 
to  measiue  and  track  results. 

In  the  Annex,  the  WRAP  recognized 
the  need  to  have  detailed  and  prescribed 
emission  quantification  protocols  and 
recommended  that  the  participating 
States  and  Tribes  establish  such 
provisions  in  the  SIPs  submitted  under 
40  CFR  51.309.  The  Annex  describes  the 
WRAP'S  approach  to  monitoring  in 
section  11,  pages  39-41,  in  section  ID, 
item  in.D.3  on  page  64,  and  in 
Attachment  A,  Draft  Model  Rule  section 
C.2.3  Monitoring  Requirements,  and 
section  C9  Emissions  Monitoring.  In 
particular,  the  WRAP  recognized  the 
need  for  emission  monitoring  protocols 
which  ensure  that  emissions  estimates 
are  accurate  and  comparable  for 
participating  sources.  For  the  trading 
program,  the  emissions  become  a 
tradeable,  fungible  commodity. 
Accordingly,  it  is  important  to  the 
integrity  of  the  program  to  ensure  that 
one  ton  of  emissions  from  one  source  is 
equivalent  to  one  ton  of  emissions  from 
another  source. 

In  the  Annex,  the  WRAP  proposed 
that  sources  subject  to  the  acid  rain 
program  under  title  IV  of  the  CAA 
would  continue  to  follow  the 
continuous  emissions  monitoring 
procedures  in  the  acid  rain  program, 
which  appear  in  40  CFR  part  75. 
Because  continuous  emissions 
monitoring  represents  the  best  available 
method  for  determining  emissions,  EPA 
would  not  require  separate  emission 
protocols  for  these  sources  as  part  of 
implementing  40  CFR  51.309. 

For  other  categories  of  sources  not 
covered  by  part  75,  the  WRAP  in  the 
Annex  recognized  the  need  to  develop 
protocols  based  upon  "best  available" 
monitoring  techniques  for  each  source 
category.  In  the  proposed  rule,  for 
soiuTie  categories  with  sources  in  more 
than  one  State  submitting  an 
implementation  plan  under  40  CFR 
51.309,  EPA  required  each  State  to  use 
the  same  protocol.  Further,  in  the 
proposal,  EPA  included  criteria  for 
determining  the  acceptability  of  these 
protocols  in  the  implementation  plans. 
These  criteria  are  the  same  criteria  hsted 
in  section  5.2  and  5.3  of  EPA's 
Economic  Incentive  Program  (EIP) 
guidelines.  These  guidelines  state  that 
emission  quantification  protocols: 
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— Must  ensiu«  reliable  results,  and  that 
they  must  ensure  that  repeated 
application  of  the  protocol  obtains 
results  equivalent  to  EPA-approved 
test  methods; 
— Must  be  replicable,  that  is.  the 
protocol  ensures  that  different  users 
will  obtain  the  same  or  equivalent 
results  in  calculating  the  amount  of 
emissions  and/or  emissions 
reductions. 
These  EIP  guidelines  also  specify  that 
trading  programs  need  to  include 
monitoring,  recordkeeping,  and 
reporting  provisions  to  provide 
adequate  information  for  determining  a 
source's  compliance  with  the  program. 
Adequate  monitoring,  recordkeeping 
and  reporting  procedures  have  several 
key  attributes,  including 
representativeness  (characteristic  of  the 
source  category  and  available 
monitoring  techniques),  reliability, 
replicability,  frequency  (that  is,  the 
monitoring  is  sufficiently  repeated 
within  the  compliance  period), 
enforceability  (that  is.  the  monitoring  is 
independently  verifiable),  and 
timeliness. 

Public  comments.  Comments  on  this 
provision  were  generally  supportive  of 
the  notion  that  stringent  protocols  are 
needed  to  ensure  the  integrity  of  the 
"currency"  for  the  trading  program. 
Consistent  with  this  view,  one 
commenter  representing  electric  utilities 
recommended  that  non-utility  sources 
need  to  employ  emissions  quantification 
protocols  that  are  equivalent  to  those  of 
electric  utilities.  In  the  WRAP'S 
comments,  a  few  changes  to  the 
regulatory  language  were  recommended. 
Some  comments  expressed  concerns 
that  the  proposal  did  not  provide 
enough  flexibility  in  the  use  of 
quantification  protocols. 

The  WRAP  comments  recommended 
that  the  proposal  be  modified  to  state: 

For  source  categories  with  sources  in  more 
than  one  State  submitting  an  implementation 
plan  under  this  section,  each  State  must  use 
protocols  that  are  "sufficiently  rigorous  and 
comparable  to  ensure  that  emissions  in  the 
region  are  measured  in  a  reliable  and  a 
consistent  manner. 

The  WRAP  believed  that  the  terms 
"sufficiently  rigorous  and  comparable" 
were  preferable  to  the  word  requirement 
of  the  "same"  methodology  for  each 
State.  The  WRAP  also  sought 
clarification  that  the  proposed  language 
in  40  CFR  51.309(h)(4)(iii)  requiring  that 
"the  protocols  must  provide  consistent 
approaches  for  all  soiuces  within  a 
given  source  category"  would  not  limit 
the  WRAP  States'  and  Tribes'  ability  to 
establish  different  monitoring 
requirements  within  source  categories 


based  on  established  criteria  such  as  the 
size  of  an  emission  imit.  For  example, 
the  WRAP  comments  noted  that  it  may 
be  appropriate  to  require  the  use  of  a 
CEMS  on  a  large  industrial  boiler  while 
using  emission  factors  for  a  smaller 
boiler  that  is  used  as  a  backup  imit. 

Finally,  the  WRAP  expressed 
concerns  that  this  provision  should 
provide  for  the  use  of  flexible 
monitoring  options  that  make  sense  for 
this  particular  trading  program.  Because 
smaller  sources  are  anticipated  to  have 
greater  difficulty  meeting  stringent 
monitoring  requirements,  the  WRAP'S 
market  trading  forum  (MTF)  is 
considering  adopting  more  flexible 
monitoring  provisions  for  these  smaller 
sources.  For  smaller  sources,  the  MTF 
goals  are: 
— To  provide  assurances  that  the 

milestone  goals  will  still  be  met, 
— To  ensure  that  data  are  sound  and 

reliable, 
— To  obtain  data  that  are  consistent  with 

the  assumptions  of  the  Annex,  and 
— To  ensure  the  integrity  of  the  trading 

program. 
While  these  MTF  discussions  are  still  in 
the  preliminary  stages,  the  WRAP 
comments  seek  assurance  from  EPA  that 
the  final  rule  will  allow  consideration  of 
different  approaches. 

Another  commenter  noted  that 
emission  quantification  protocols  are 
continually  evolving  and  becoming 
more  refined.  This  commenter 
expressed  concerns  that  if  improved 
protocols,  different  from  those  used  to 
establish  the  baseline,  are  used  to 
determine  steady  and  continuing 
progress  and  if  the  program  is  triggered, 
this  could  have  the  effect  of  penalizing 
sources  for  developing  and  using 
improved  protocols.  This  conunenter 
noted  that  EPA  should  not  create  a 
disincentive  to  such  innovation.  The 
commenter  believed  that  if  the 
quantification  protocols  remain  static 
for  SO2  measurements  until  the  program 
is  triggered,  at  which  time  soiut:es  will 
be  required  to  implement  different 
reduction  programs,  then  soiut:es  will 
be  better  able  to  adapt  to  the  more 
precise  measurements  resulting  from 
new  quantification  protocols.  This 
conunenter  also  believed  that  as  a  result, 
\he  sources  will  be  able  to  factor  in  the 
need,  if  any,  for  greater  reductions 
resulting  from  improved  quantification 
protocols. 

Final  rule.  The  EPA  has  retained  the 
language  as  proposed.  The  EPA  believes 
that  it  is  important  to  retain  the 
requirement  that  sources  in  similar 
categories  use  the  same  method  for 
determining  emissions  under  the 
trading  program.  The  EPA  wishes  to 


clarify  that  this  does  not  preclude  the 
MTF  bora  making  distinctions  within  a 
given  category  regarding  the  appropriate 
technique  for  determining  emissions. 
However,  we  believe  that  it  is  important 
that  any  such  distinctions  be  done 
consistently  to  ensure  that  the  same 
methods  are  being  used  for  similar 
sources. 

The  EPA  does  not  believe  that  the 
proposed  rule  discourages  innovation  in 
the  development  of  monitoring 
techniques.  For  the  "pre-trigger"  portion 
of  the  program,  that  is,  the  time  period 
before  a  trading  program,  the  program 
specifically  provides  for  adjustments  to 
the  milestones  to  ensure  that  changes  in 
monitoring  techniques  are  appropriately 
considered. 

3.  Enforcement  Penalties 

Proposed  rule.  The  proposed  rule 
required  that  the  backstop  trading 
program  include  specific  enforcement 
penalties  to  be  applied  if  the  emissions 
from  a  soiut;e  exceed  the  allowances 
held  by  the  soiux:e.  In  the  preamble, 
EPA  noted  that  the  Annex  provides  for 
two  types  of  automatic  penalties  when 
excess  emissions  occur: 
— The  automatic  surrender  of  two 

future-year  allowances  for  every  ton 

of  excess  emissions,  and 
—A  financial  penalty  ($5000  per  ton, 

indexed  to  inflation  from  the  year 

2000)  deemed  to  exceed  the  expected  . 

cost  of  allowances  by  a  factor  of  three 

to  foiu". 

In  addition,  the  proposed  rule 
required  that  in  establishing 
enforcement  penalties,  the  State  or 
Tribes  must  ensure  that: 
— When  emissions  from  a  source  in  the 

program  exceed  the  allowances  held 

by  the  source,  each  day  of  the  year  is 

a  separate  violation,  and 
— Each  ton  of  excess  emissions  is  a 

separate  violation. 

Public  comments.  The  WRAP  and  a 
number  of  industry  group  commenters 
objected  to  the  proposed  requirements 
that  when  emissions  from  a  source  in 
the  program  exceed  the  allowances  held 
by  the  source,  each  day  of  the  year  be 
considered  a  separate  violation  and  that 
each  ton  of  excess  emissions  be 
considered  a  separate  violation.  First, 
the  WRAP  and  some  industry  comments 
asserted  that  the  maximiun  penalty  is 
pimitive,  and  cannot  be  justified  for  a 
program  that  has  been  established  to 
meet  a  wel&re-based  regional  goal. 
Second,  commenters  believed  that 
"  because  this  provision  involved  greater 
case-by-case  judgments  than  the 
penalties  in  the  Annex,  the  provision 
could  lead  to  inconsistencies  between 
the  various  State  and  tribal  agencies. 
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The  WRAP  and  other  commenters 
recommended  that  EPA  replace  the 
penalty  provisions  in  the  proposal  with 
the  provisions  that  were  recommended 
in  the  Annex,  which  were,  in  tiun, 
based  upon  the  acid  rain  program. 

Final  rule.  The  EPA  has  made  a  few 
changes  to  the  final  rule  based  upon 
public  comments  received.  First,  EPA 
has  decided  to  include  in  the  fin^  rule 
the  two  specific  types  of  automatic 
penalties  listed  in  the  Annex  for  excess 
emissions.  The  EPA  believes  that  by 
including  a  requirement  for  these 
penalty  provisions  in  the  final  rule,  EPA 
can  remove  any  ambiguity  that  may 
exist  over  whether  the  types  of 
provisions  envisioned  by  the  WRAP 
would  be  acceptable  to  EPA  for  SIPs 
submitted  under  40  CFR  51.309.  The 
EPA  agrees  with  the  commenters  that 
the  program  should  establish  sufficient 
penalties  to  deter  non-compliance.  The 
final  rule  includes  a  requirement  to 
forfeit  two  allowances  for  each  ton  of 
excess  emissions,  and  a  requirement  for 
monetary  penalties.  The  EPA  uses  the 
WRAP'S  specific  $5000  per  ton  amount 
in  the  final  rule.  At  the  same  time,  EPA 
believes  that  because  it  will  be  a  number 
of  years  before  the  onset  of  any  backstop 
trading  program,  it  is  possible  that  the 
appropriate  $/ton  figure  could  change 
over  this  time  period,  and -that  there 
may  be  additional  factors  that  may  need 
to  be  taken  into  account.  The  final  rule 
provides  for  the  development  of  an 
alternative  to  this  amount,  if  the  value 
is  consistent  across  States  and  Tribes 
and  the  value  substantially  exceeds  the 
expected  costs  of  allowances,  in  order  to 
provide  a  strong  incentive  for  sources  to 
hold  allowances  at  least  equal  to  their 
emissions. 

The  EPA  believes  that  many 
commenters  may  have  misunderstood 
the  proposed  regulatory  language 
requiring  that  each  day  of  the  year  be 
considered  a  separate  violation  and  that 
each  ton  of  excess  emissions  be 
considered  a  separate  violation.  The 
EPA  wishes  to  clarify  that  we  view  these 
provisions  as  clarifying  the  liabilities 
that  exist  for  violations  under  the  CAA, 
and  that  these  penalties  are  not 
automatic.  The  EPA  believes  that  it  is 
important  to  recognize  that  while  the 
penalty  structure  devised  by  the  WRAP 
will  represent  the  principle  way  to  deter 
violations,  EPA  believes  that  it  is  useful 
to  clarify  that  the  additional  liabilities 
exist  under  the  CAA.  We  believe  this  is 
consistent  with  the  acid  rain  program. 
For  example,  under  40  CFR  77.1(b),  EPA 
clarifies  that  the  automatic  penalties  in 
the  acid  rain  program  do  not  negate 
other  penalties  under  the  CAA,  as 
follows: 


(b)  Nothing  in  this  part  shall  limit  or 
otherwise  affect  the  application  of  sections 
112(r)(9),  113, 114.  120.  303,  304,  or  306  of 
the  Act,  as  amended.  Any  allowance 
deduction,  excess  emission  penalty,  or 
interest  required  under  this  part  shall  not 
affect  the  liability  of  the  affected  unit's  and 
affected  source's  owners  and  operators  for 
any  additional  fine,  penalty,  or  assessment, 
or^heir  obligation  to  comply  with  any  other 
remedy,  for  the  same  violation,  as  ordered 
under  the  Act. 

While  EPA  agrees  with  the  WRAP  that 
the  penalty  structure  contained  in  the 
backstop  trading  program,  which  is 
patterned  after  the  acid  rain  program, 
should  be  effective  and  should 
constitute  the  principal  way  penalties 
would  be  imposed,  it  is  nonetheless 
useful  and  important  to  clarify  that 
sources  are  potentially  liable  for  other 
penalties  uiider  the  CAA. 

The  EPA  also  clarifies  in  the  final  rule 
language,  as  noted  on  page  46  of  the 
Annex  (Aimex  section  II.D.6.f.),  that  in 
addition  to  excess  emissions,  violations 
are  possible  with  respect  to  other 
program  requirements  (such  as 
monitoring  and  reporting  requirements). 
We  agree  with  the  WRAP  that  CAA  civil 
and  criminal  penalties  would  apply  to 
such  violations,  including  liability  for 
each  day  as  an  individual  violation. 

4.  Requirements  for  Periodic  Evaluation 

Proposed  rule.  The  proposed  rule 
required  the  backstop  trading  program 
to  include  a  provision  for  periodic 
evaluations  of  the  program.  Such 
periodic  evaluations  are  required  as  a 
means  of  determining  whether  the 
program,  in  its  actual  implementation. 
Would  need  any  mid-coiuse  corrections. 
The  proposal  included  a  list  of  nine 
questions  that  the  program  evaluations 
should  address.  These  proposed 
questions,  which  were  derived  from 
EPA's  guidance  for  EIP,  section  5.3(b), 
were  as  follows: 

(A)  Whether  the  total  actual  emissions 
could  exceed  the  milestones,  even 
though  sources  comply  with  their 
allowances; 

(B)  Whether  the  program  achieved  the 
overall  emission  milestone  it  was 
intended  to  reach,  and  a  discussion  of 
the  actions  that  have  been  necessary  to 
reach  the  milestone; 

(C)  The  effectiveness  of  the 
compliance,  enforcement  and  penalty 
provisions; 

(D)  The  administrative  costs  of  the 
program  to  sources  and  to  State  and 
tribal  regulators,  including  a  discussion 
of  whether  States  and  Tribes  have 
enough  resources  to  implement  the 
trading  program;   , 

(E)  Whether  the  market  trading 
program  has  likely  led  to  decreased 
costs  for  reaching  the  milestone  relative 


to  a  non-market  based  approach, 
including  a  discussion  of  the  market 
price  of  allowances  relative  to  control 
costs  that  might  have  otherwise  been 
inciured; 

(F)  Whether  the  trading  program 
resulted  in  any  unexpected  beneficial 
effects,  or  any  unintended  detrimental 
effects; 

(G)  Whether  the  actions  taken  to 
reduce  SO2  have  led  to  any  imintended 
increases  in  other  pollutants; 

(H)  Whether  there  are  any  changes 
needed  in  emissions  monitoring  and 
reporting  protocols,  or  in  the 
administrative  procedures  for  program 
administration  and  tracking; 

(1)  The  effectiveness  of  the  provisions 
for  interstate  trading,  and  whether  there 
are  any  procedural  changes  needed  to 
make  the  interstate  nature  of  the 
program  more  effective. 

Public  comments.  The  only  comments 
on  the  periodic  evaluation  provision 
were  from  die  WRAP.  The  WRAP,  while 
supporting  items  (A),  (C),  (H)  and  (I) 
without  changes,  recommended  changes 
to  items  (B)  and  (D)  and  recommended 
deletion  of  items  (E),  (F)  and  (G). 

The  WRAP'S  comments  recommended 
deleting  the  phrase  "and  a  discussion  of 
the  actions  that  have  been  necessary  to 
reach  the  milestones"  from  the  end  of 
item  (B).  The  WRAP  noted  that  die 
backstop  trading  program  is  intended  to 
provide  incentives  for  long-term 
business  plaiming.  The  program  also 
allows  other  concerns,  such-as  the  need 
to  meet  the  PM2  s  NAAQS.  to  bring 
about  some  of  the  emissions  reductions 
needed  to  meet  the  regional  haze  goals. 
The  WRAP  stated  that  it  could  be 
difficult  to  determine  what  actions  were 
required  to  achieve  all  of  the  emissions 
reductions  in  the  region,  because  most 
of  the  reductions  would  follow  from 
individual  business  decisions. 
Accordingly,  in  its  comments,  the 
WRAP  recommended  that  this  provision 
not  be  mandated  by  the  rule. 

The  WRAP  comments  recommended 
deletion  of  the  phrase  "the 
administrative  costs  of  the  program  to 
souirces  and  to  State  and  tribal 
regulators"  from  item  (D),  such  that  this 
item  would  be  modified  to  read  "a 
discussion  of  whether  States  and  Tribes 
have  enough  resources  to  implement  the 
trading  program."  The  WRAP  stated  that 
States  and  Tribes  will  be  monitoring  the 
costs  of  the  program  as  part  of  their  on- 
going internal  program  review,  but  that 
this  should  not  be  mandated  by  EPA. 
Rather,  the  WRAP  recommended  that 
the  rule  should  be  focused  on  what  is 
needed  to  meet  the  visibility 
improvement  goals,  and  that  the 
development  of  the  most  cost-effective 
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strategies  to  meet  those  goals  should  be 
left  to  the  States  and  Tribes. 

The  WRAP'S  comments  recommended 
deletion  of  item  (E)  from  the  rule.  The 
WRAP  indicated  that  while  States  and 
Tribes  may  choose  to  perform  an 
analysis  of  the  cost  effectiveness  of  the 
program,  this  should  not  be  mandated 
by  EPA.  The  WRAP  also  recommended 
deletion  of  items  (F)  and  (G)  from  the 
rule.  In  its  comments,  the  WRAP 
explained  its  view  that  it  could  be  very 
difficult  to  determine  what  changes  in 
emissions  in  the  region  are  due  to  the 
milestones  because  so  many  different 
factors  will  come  into  play  in  a  backstop 
trading  program.  Moreover,  the  WRAP 
comments  noted  that  the  regional  haze 
rule  already  includes  provisions  for  a  5- 
year  SIP  review  of  the  entire  program 
under  40  CFR  51.309.  and  that  new  SIPS 
will  be  developed  every  10  years.  The 
WRAP  stated  that  it  believes  that 
existing  requirements  in  the  rule  are 
adequate  to  epsure  that  there  are  not  any 
unintended  consequences  due  to 
implementation  of  the  backstop  trading 
program,  and  that  the  additional  audit 
requirements  in  (F)  and  (G)  could  prove 
to  be  difficult  and  expensive  to  analyze. 
Final  rule.  The  final  rule  incorporates 
•  the  WRAP'S  recommended  changes  to 
items  (B)  and  (D),  and  accepts  the 
WRAP'S  recommendation  to  delete  item 
'    (E).  The  EPA  has,  however,  retained 
items  (F)  and  (G).  The  EPA  believes  that 
it  is  important  that  a  program  evaluation 
of  the  trading  program  determine 
whether  the  trading  program  resulted  in 
any  unexpected  beneficial  effects,  or 
any  unintended  detrimental  effects  and 
whether  the  actions  taken  to  reduce  SO2 
have  led  to  any  unintended  increases  in 
other  pollutants.  While  the  WRAP 
correctly  notes  that  there  are  SIP 
reviews  every  5  years,  and  new  SIPS 
every  10  years,  EPA  believes  that  the 
program  evaluations  should  be  designed 
to  provide  information  that  indicate 
whether  these  SIP  reviews  should 
contain  any  mid-course  corrections.  The 
EPA  does  not  believe  that  it  will  require 
a  burdensome  or  exhaustive  analysis  to 
determine  whether,  qualitatively,  such 
effects  have  occiured.  If  it  is  known  that 
these  detrimental  effects  have  occurred, 
EPA  believes  that  WRAP  States  should 
take  this  into  account  in  the  SIP 
revisions. 

E.  Provisions  Related  to  Time  Period 
After  2018 

Proposed  rule.  In  the  proposal,  EPA 
noted  that  the  Annex  did  not  attempt  to 
address  the  fate  of  this  program  beyond 
calendar  year  2018.  In  the  proposal, 
EPA  believed  that  it  is  reasonable  for 
WRAP  States  and  Tribes  to  defer  until 
a  later  date  any  judgment  on  the  specific 


levels  of  SO2  that  can  be  achieved. 
Finally,  in  the  proposal,  EPA  noted  its 
belief  that  any  actions  that  occur  after 
2018  should  not  be  allowed  to  increase 
SO2  emissions  beyond  the  2018 
milestone.  Accordingly,  EPA  proposed 
to  indicate  in  the  language  in  Table  1  of 
the  proposed  rule  that  any  milestone 
developed  for  years  after  2018  must  not 
allow  increases  over  and  above  those  for 
the  year  2018. 

Public  comments.  One  commenter, 
supported  by  two  other  conunenters, 
believed  that,  because  the  WRAP  Annex 
covers  the  period  from  2003  to  2018, 
EPA's  approval  of  the  Annex  should  not 
be  dependent  on  what  occurs  after  2018. 
The  EPA  interprets  this  comment  as 
requesting  that  the  final  rule  be  silent  on 
the  time  period  after  2018.  The  WRAP'S 
conunents  recommended  that  the 
language  in  Table  1  of  the  proposed  rule 
be  modified  to  read  "no  more  than 
510,000  tons  (480,000  tons  if  suspended 
smehers  do  not  resume  operation) 
unless  the  milestones  are  replaced  with 
a  different  program  that  meets  any 
BART  and  'reasonable  progress' 
requirements  established  in  this  rule." 

Final  rule.  The  EPA  has  incorporated 
language  similar  to  that  requested  by  the 
WRAP  into  Table  1.  This  ensures  that 
the  progress  made  by  participating 
States  and  Tribes  in  addressing  the 
visibility  impairment  will  not  be  eroded 
in  the  event  that  the  SIP  revisions  due 
in  2018  are  not  in  place  at  the  beginning 
of  2019.  At  the  same  time,  this  provision 
clearly  indicates  that  this  SIP  revision  is 
the  expected  means  of  addressing 
visibility  after  that  date. 

F.  Provisions  Related  to  Indian  Tribes 

Proposed  Rule.  Western  Indian  Tribes 
have  been  directly  involved  during  the 
development  of  the  GCVTC  report  and 
the  subsequent  development  of  the 
WRAP  Annex  report.  "Through  this 
involvement,  they  have  been  able  to 
ensure  that  unique  issues  of  importance 
to  Tribes  have  been  carefully  considered 
by  all  stakeholders.  The  Aimex 
addresses  issues  of  tribal  interest, 
including  a  specific  provision  of  the 
program  for  Tribes  in  the  market  trading 
program.  The  EPA  believes  that  tribal 
participation  is  important  for  the 
success  of  the  visibility  protection 
program  in  the  Western  United  States 
and  reflected  this  in  the  proposed  rule. 

When  developing  the  backstop 
trading  program,  the  WRAP  established 
a  20,000  ton  allowance  amoimt  (called 
the  "set-aside")  to  be  allocated  to 
Tribes.  In  the  event  that  the  backstop 
market  trading  program  is  triggered,  the 
set-aside  would  be  available  to  Tribes  to 
either  (1)  allow  for  new  source  growth 
over  and  above  the  amounts  allocated 


for  new  sources  by  the  Annex;  (2)  sell 
for  revenue;  or  (3)  retire.  Note  that  this 
set-aside  amount  is  in  addition  to  any 
allocations  to  individual  sources  within 
Indian  Country.  For  example,  if  the 
Navajo  Nation  participates  in  the 
program,  there  would  be  an  allocation 
for  the  Four  Comers  Power  Plant  and  for 
the  Navajo  Power  Plant,  which  are 
located  on  the  Navajo  Reservation.  The 
WRAP'S  backstop  trading  program 
includes  within  the  overall  milestones 
an  amount  for  each  such  existing  source 
in  addition  to  the  tribal  set-aside.  For 
more  discussion  of  this  issue,  see  67  FR  . 
30438,  May  6,  2002. 

In  the  proposal,  EPA  included  the 
20,000  ton  tribal  set-aside  as  a 
requirement  of  the  backstop  trading 
program.  In  addition,  EPA  discussed  in 
the  preamble  its  views  of  EPA's  role 
with  respect  to  allocation  of  the  20,000 
ton  set-aside.  In  this  discussion,  EPA 
stated  its  view  that  allocation  of  the 
20,000  ton  amount  was  not  a  critical 
short-term  need,  because  the  backstop 
trading  program  would  be  triggered,  at 
the  earliest,  in  the  year  2009.  The  EPA 
indicated  its  expectation  that  Tribes  will 
develop  the  method  for  allocating  the 
20,000  tons,  but  that  EPA  will  seek  to 
provide  assistance  as  necessary  to 
facilitate  the  process. 

In  the  proposed  rule,  EPA  reiterated 
its  position  that  it  will  "pursue  the 
principle  of  tribal  'self  government'  and 
will  work  with  tribal  govenunents  on  a 
'govemment-to-govenunent'  basis."  The 
CAA  Amendments  of  1990  added 
section  301(d)  which  authorizes  EPA  to 
"treat  Tribes  as  States"  for  the  purposes 
of  administering  CAA  programs.  The 
EPA  promulgated  regulations 
implementing  section  301(d)  in  the 
Tribal  Authority  Rule,  which  elaborates 
on  EPA's  tribal  policies,  on  February  12, 
1998,  (63  FR  7254).  For  a  more  detailed 
discussion  of  EPA's  tribal  policies,  see 
the  Tribal  Authority  Rule  (63  FR  7254) 
and  the  proposed  rule  (67  FR  30418). 

Public  Comments.  The  EPA  received 
several  comments  relating  to  tribal 
issues,  including  the  set-aside  for  Tribes 
in  the  market  trading  program  and  the 
need  for  providing  assistance  (such  as 
developing  a  model  TIP)  to  Indian 
Tribes. 

The  WRAP'S  comments  agreed  with 
the  proposed  language  in 
§  51.309(h)(4)(i)  regarding  the  set-aside 
and  added  that  the  final  rule  should  say 
that  tribal  participation  in  the  market 
trading  program  would  not  be  affected 
by  States  that  do  not  choose  to 
participate  in  the  market  trading 
program.  The  WRAP  comments 
included  an  example:  "if  California  opts 
out  of  the  backstop  trading  program,  all 
Tribes  that  are  located  in  California  may 
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still  participate  in  the  distribution  of  the 
tribal  set-aside."  The  WRAP  also 
suggested  that  EPA  make  assistance  in 
developing  a  TIP  a  high  priority,  and 
that  EPA  should  develop  a  model 
implementation  plan  which  could  be 
appropriately  modified  and  used  by  any 
Tribe  choosing  to  participate  in  the 
market  trading  program. 

One  commenter  representing 
industrial  sources  located  in  Indian 
country  expressed  the  concern  that 
participation  by  Tribes  with  large 
stationary  sources  was  important  for  the 
program  to  reach  "critical  mass." 
Additionally,  this  commenter  believed 
that  EPA  should  work  to  serve  the 
interests  of  sources  located  in  Indian 
country  by  assisting  the  Tribes  in 
developing  a  program  under  40  CFR 
51.309. 

The  WRAP'S  comments  agreed  with 
EPA's  assessment  that  allocation  of  the 
20,000  ton  tribal  set-aside  does  not  need 
to  be  completed  in  the  near-term,  and 
strongly  agreed  that  the  distribution  of 
the  set-aside  should  be  determined  by 
the  Tribes  and  not  EPA  or  the  WRAP. 
However,  the  WRAP  recommended  that 
the  final  rule  contain  a  provision  that 
will  i^uire  the  determination  of  a 
method  to  allocate  or  manage  the  set- 
aside  by  no  later  than  1  year  after  the 
market  tradingprogram  is  triggered. 

Final  Rule.  The  EPA  agrees  with 
conunenters  regarding  participation  of 
Indian  Tribes  in  the  regional  SO2 
emissions  reductions  program.  The  EPA 
agrees  that  Tribes  should  be  allowed  to 
participate  in  the  program  and  their 
participation  is  not  dependent  on  the 
participation  of  the  States  that  siuround 
them.  As  stated  in  the  Tribal  Authority 
Rule  (63  FR  7271) 

(tlribes  *   •  i  shall  be  U-eated  in  the  same 
manner  as  states  with  respect  to  all 
provisions  of  the  Clean  Air  Act  and 
implementing  regulations,  except  for  those 
provisions  identified  in  section  49.4  and  the 
regulations  that  implement  those  provisions. 
(63  FR  7271). 

Because  the  CAA  provisions  for  the 
regional  haze  rule  are  not  listed  in 
section  49.4.  Tribes  should  have  the 
opportunity  to  be  treated  in  the  same 
manner  as  States  for  piuposes  of 
implementing  40  CFR  5 1 .  309. 
Accordingly,  eligible  Tribes  may  submit 
a  plan  regardless  of  the  participation  of 
neighboring  States. 

The  EPA  concurs  with  the  conunents 
regarding  the  importance  of  assisting 
Tribes  in  developing  TIPs.  As  stated  in 
the  proposal,  "For  Tribes  which  choose 
to  implement  40  CFR  51.309,  EPA 
believes  there  are  a  niunber  of  ways  that 
EPA  can  provide  assistance."  The  EPA 
will  help  those  Tribes  with  major  SO2 
sources  to  comply  with  the  pre-trigger 


emissions  tracking  requirements,  and  to 
assist  Tribes  interested  in  participating 
in  the  backstop  trading  program.  To  this 
end,  EPA  has  met,  or  plans  to  meet, 
with  all  Tribes  that  have  major  SO2 
sources.  In  these  meetings.  EPA  is 
explaining  the  regional  haze  rules  and 
options  for  participating  in  the  SO2 
reduction  program. 

The  EPA  agrees  with  the  WRAP'S 
comments  that  a  model  TIP  could  serve 
to  facilitate  implementation  of  the 
program  in  Indian  country.  The  EPA 
will  work  with  Tribes  to  further  assess 
the  needs  for  such  a  model  "TIP.  The 
EPA  also  agrees  with  the  WRAP's 
recommendation  to  establish  a  1-year 
deadline  for  allocation  of  the  20,000  ton 
set-aside,  and  we  have  added  this 
language  to  the  final  rule. 

EPA  is  committed  to  protecting  tribal 
air  resources,  building  tribal  air  program 
capacity,  and  working  with  Tribes  on  a 
govemment-to-govemment  basis. 

IV.  Statutory  and  Executive  Order 
Reviews 

In  preparing  any  final  rule,  EPA  must 
meet  the  administrative  requirements 
contained  in  a  number  of  statutes  and 
executive  orders.  In  this  section  of  the 
preamble,  we  discuss  how  the  final  rule 
addresses  these  administrative 
requirements.  Except  where  EPA 
committed  in  the  proposal  to  further 
efforts,  these  discussions  reflect  EPA's 
assessments  for  the  proposed  rule.  No 
public  comments  were  received 
regarding  EPA's  proposed  treatment  of 
these  administrative  requirements. 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and.  therefore,  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  aimual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sectorof  the  economy, 
productivity,  competition,  jobs,  the 
envirorunent,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impacts  of  entitlements,  grants,  user 
fees,  or  loan  programs  or  the  rights  and 
obligations  of  recmients  thereof;  or 

(4)  Raise  novel  legal  or  pohcy  issues 
arising  out  of  legal  mandates,  the 


President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action."  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  are  documented  in 
the  public  record. 

Today's  final  rulemaking  amends  the 
regional  haze  nile  by  incorporating  a 
specific  set  of  SO2  emission  targets  for 
regionwide  stationary  sources  of  SO2 
emissions  for  a  nine-State  region  in  the 
Western  United  States.  The  emission 
targets  would  affect  and  have' potential 
economic  impacts  only  for  States 
choosing  to  participate  in  the  optional 
program  provided  by  40  CFR  51.309  of 
the  regional  haze  rule.  The  emissions 
reductions  resulting  from  the  program 
vary  over  the  2003  to  2018  time  per*>d. 
If  all  nine  States  participate  in  the 
program,  the  WRAP  estimates  that  for 
the  year  2018.  SO2  emissions  would  be 
reduced  from  a  projected  baseline  of 
612.000—642.200  tons  to  an  enforceable 
milestone  of  480,000 — 510,000  tons.  If 
the  milestones  are  not  achieved  through 
voluntar}'  emissions  reductions  by  the 
affected  sources,  then  they  will  be 
achieved  through  an  enforceable 
backstop  market  trading  program. 

In  order  to  understand  the  possible 
regulatory  impacts  of  this  rule,  it  is 
necessary  to  review  the  previous 
analysis  that  EPA  completed  for  the 
entire  regional  haze  program.  In  1999, 
EPA  prepared  a  Regulator^'  Impact 
Analysis  (RIA)  for  the  regional  haze  rule 
(see  regional  haze  rule  docket  (A-95- 
38)^.  hi  that  RIA.  EPA  assessed  the  costs, 
economic  impacts,  and  benefits  for  four 
illustrative  progress  goals,  two  sets  of 
control  sfrategies.  two  sets  of 
assumptions  for  estimating  benefits,  and 
systems  of  nationally  uniform  progress 
goals  versus  regional  varving  progress 
goals  (64  FR  35760.  July  1,  1999). 
Because  we  had  no  way  of  predicting 
the  visibility  goals  each  State  would 
pick  under  the  regional  haze  rule 
requirements,  we  conducted  an 
extensive  analysis  of  eight  "what  if  . 
scenarios.  For  each  scenario,  the  RIA 
determined  the  control  measures 
needed  to  achieve  the  given  degree  of 
visibility  improvement  and  the 
associated  costs.  The  RIA  also  presented 
results  for  six  specific  sub-regions,  such 
as  "Rocky  Mountain,"  "West,"  and 
others.  These  emission  reduction 
scenarios  are  provided  in  the  RIA  in 
Tables  6-7  and  6-8. 

The  EPA  believes  that  some  of  the 
emissions  reductions  from  the  Annex 
provisions  for  stationary  source  SO2, 
assuming  States  choose  this  optional  40 
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CFR  51.309  approach,  may  result  from 
enviromnental  obligations  under  the 
CAA.  To  the  extent  this  is  the  case,  the 
emissions  reductions  required  the 
WRAP'9  SO2  milestones  and  backstop 
trading  program  may  have  already  been 
addressed  in  other  regulatory  impact 
analyses  for  those  programs. 

The  remainder  of  the  emissions 
reductions  resulting  from  the  WRAP'S 
program  for  stationary  source  SO2 
would  be  over  and  above  those  required 
to  meet  other  environmental  obligations. 
Where  this  is  the  case,  we  believe  that 
the  control  costs  and  other  potential 
economic  consequences  of  achieving  the 
reductions  are  reflected  in  the  RIA  for 
the  1999  regional  haze  rule.  The  range 
of  results  for  the  eight  scenarios 
analyzed  in  the  RIA  resulted  in 
predicted  SO2  emissions  reductions  that 
are  within  the  range  of  emissions 
reductions  included  in  the  Aimex.  Two 
of  the  eight  scenarios  resulted  in 
284.000  tons  of  stationary  source 
reductions  in  regions  containing  one  or 
more  of  the  WRAP  Annex  States.  Five 
other  scenarios  include  SO2  emissions 
reductions  ranging  from  95.000  to 
128,000  tons  per  year.  Hence,  the  costs 
and  beneHts  associated  with  the 
WRAP'S  program  are  captured  in  the 
RIA  for  the  1999  final  regional  haze 
rule. 

The  EPA  received  no  public 
comments  regarding  Executive  Order 
12866. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  today's  rule  have  been 
submitted  to  0MB  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
An  Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA 
(ICR  No.  1813.05)  and  a  copy  may  be 
obtained  from  Susan  Auby.  by  mail  at 
Office  of  Environmental  Information-;^ 
Information  Strategies  Branch.  U.S.  EPA 
(2822T).  1200  Peimsylvania  Avenue, 
NW..  Washington.  DC  20460,  by  e-mail 
at  auby.sasan@epa.gov,  or  by  calling 
(202)  566-1672.  A  copy  may  also  be 
downloaded  off  the  Internet  at  http:// 
www.epa.gov/icr. 

The  EPA  has  prepared  burden 
estimates  for  the  specific  burden 
impacts  of  today's  riile.  These  burden 
estimates  are  calculated  using  the 
assumption  that  seven  eligible  States 
and  four  tribes  would  participate  in  the 
program.  The  results  of  the  calculations 
indicate  16.100  hours  to  19,990  hours 
for  affected  sources.  14,010  to  14,430 
hoius  for  States,  2,520  to  2,600  hoius  for 
Tribes,  1,305  to  1,375  hours  for  the 
Federal  government,  and  240  hours  for 
regional  planning  organizations. 


Burden  means  the  total  time,  effort,  or 
financial  resoiuces  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  use  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persoimel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  chapter  15. 

The  EPA  sought  comments  on  EPA's 
need  for  this  information,  the  accxuacy 
of  the  provided  burden  estimates,  and 
any  suggested  methods  for  minimizing 
respondent  burden.  The  EPA  received 
no  comments  regarding  the  burden  or 
the  Paperwork  Reduction  Act  as  it 
applies  to  today's  rulemaking. 

C.  Regulatory  Flexibility  Act  • 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procediu«s  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rulemaking  on  small  entities, 
small  entity  is  defined  as:  (1)  A  small 
business  that  is  a  small  industrial  entity 
as  defined  in  the  U.S.  Small  Business 
Administration  (SBA)  size  standards  (as 
discussed  on  the  SBA  Web  site  at   , 
http://www.sba.gov/size/ 
indextableofsize.html):  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  coiuity,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  potential  for 
economic  impacts  of  today's  rule  on 


small  entities,  I  certify  that  today's  rule 
wrill  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Today's  rule  amends  the 
requirements  of  the  regional  haze 
program  to  provide  nine  Western  States 
and  a  number  of  Tribes  with  an  optional 
method  for  complying  with  the 
requirements  of  the  CAA.  No  State  or 
Tribe  is  required  to  submit  an 
implementation  plan  meeting  its 
requirements.  For  States  or  Tribes  that 
choose  to  submit  an  implementation 
plan  luider  this  optional  program, 
however,  today's  rule  requires  those  ' 
States  and/or  Tribes  to  meet  a  series  of 
regional  SO2  emission  milestones.  The 
EPA  will  determine  whether  these 
milestones  are  met  based  on  the  actual 
emissions  irom  stationary  soiut:es  with 
SO2  emissions  of  more  than  100  tons  per 
year.  From  data  EPA  obtained  from  the 
WRAP'S  Web  site,  it  appears  that  there 
are  194  establishments  meeting  the  100 
tons  per  year  of  SO2  criterion  for  this 
program,  including  39  utility  power 
plants,  and  155  non-utility  sources.^ 
The  vast  majority  of  these 
establishments — which  include  sources 
such  as  power  plant  boilers,  copper 
smelters,  chemical  plants,  petroleum 
refineries,  natiual  gas  production  plants, 
large  manufacturing  operations,  mills — 
are  not  small  entities.  The  EPA 
estimates  that  12  facilities  are  likely  to 
be  owned  by  small  entities,  and  164  are 
owned  by  entities  that  are  not  small. 
The  EPA  has  been  imable  to  determine 
the  size  of  16  entities  that  own  18  of  the 
establishments.^"  Even  if  all  18  were 
determined  to  be  owned  by  small 
entities,  and  all  nine  States  and  those 
Tribes  with  covered  soiux:es  adopted  the 
optional  approach  to  complying  with 
the  visibility  requirements  oflhe  CAA, 
less  than  30  small  entities  would  be 
potentially  affected  by  this  rule. 

The  goal  of  the  WRAP  is  for  the 
regional  SO2  milestones  established  by 
the  rule  to  be  met  through  voluntary 
measiu^s  and  EPA  believes  that 


"The  number  of  power  plants  was  obtained  from 
"Data  Worksheets  from  ICF  Consuhing  Detailing 
Utility  Emissions  Projections,"  Item  3  in 
supplemental  information  transmitted  to  Tim 
Smith.  EPA,  from  Patrick  Cummins.  WRAP.  June 
29,  2001.  The  non-utility  estimate  was  obtained 
from:  Technical  Support  Documentation.  Voluntary 
Emissions  Reduction  Program  for  Major  Industrial 
Sources  of  Sulfur  Dioxide  in  Nine  Western  States 
and  a  Backstop  Market  Trading  Program.  Section 
2. A.  Revised  Appendix  A  for  the  Pechan  Report, 
table  A-1. 

'"The  EPA  provides  documentation  of  these 
estimates  in  a  technical  memorandum,  "Size  of 
Potentially  Affected  Entities  Should  the  Western 
Regional  Air  Partnership  States  Choose  to  Adopt 
Regulations  in  Accordance  with  the  Draft  Proposed 
Rule  Revising  §  51.3Q9(h)  "  Allen  Basala,  EPA, 
October  17,  2001.  This  memorandum  is  included  in 
the  docket  for  today's  final  rule. 
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participating  States  and  Tribes  may  be 
able  to  meet  the  milestones  through 
such  measiues.  However,  as  a  backstop 
in  the  event  the  milestones  are  not  met 
in  this  manner,  today's  rule  requires  the 
implementation  of  a  market  trading 
program  to  ensure  that  emissions  in  the 
relevant  region  do  not  exceed  the 
milestones.  Today's  rule  gives  the  States 
and  Tribes  the  discretion  to  allocate 
emissions  credits  to  sources,  as  the 
States  and  Tribes  determine 
appropriate.  Ultimately,  the  impact  on 
small  entities  will  not  be  determined  by 
this  rule,  but  rather  by  how  the  relevant 
State  or  Tribe  exercises  its  discretion  in 
adopting  the  optional  program  and 
allocating  emissions  credits.  We 
encourage  States  and  Tribes  to  consider 
the  impact  of  its  market  trading  program 
on  small  entities.  Nonetheless,  EPA 
believes  that  no  more  than  28  small 
entities  wall  be  affected  by  this  rule,  and 
most  likely  less,  given  that  EPA  does  not 
anticipate  that  aU  nine  States  with  the 
option  to  participate  in  this  program 
will  do  so.  We  did  not  receive  any 
public  comments  regarding  the  RFA  or 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  The 
EPA  continues  to  believe  that  today's 
rulemaking  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4) 
(UMRA),  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
2  U.S.C.  1532,  EPA  generally  must 
prepare  a  written  statement,  including  a 
cost -benefit  analysis,  for  any  proposed 
or  final  rule  that  "includes.-any  Federal 
mandate  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
*  *  *  in  any  one  year."  A  "Federal 
mandate"  is  defined  under  section 
421(6).  2  U.S.C.  658(6).  to  include  a 
"Federal  intergovernmental  mandate" 
and  a  "Federal  private  sector  mandate." 
A  "Federal  intergovernmental 
mandate,"  in  turn,  is  defined  to  include 
a  regulation  that  "would  impose  an 
enforceable  duty  upon  State,  local,  or 
tribal  govenunents,"  section 
421(5)(A){i),  2  U.S.C.  658(5)(A)(i). 
except  for.  among  other  things,  a  duty 
that  is  "a  condition  of  Federal 
assistance."  section  421(5)(A)(i)(I),  A 
"Federal  private  sector  mandate" 
includes  a  regulation  that  "would 
impose  an  enforceable  duty  upon  the 


private  sector."  with  certain  exceptions, 
section  421(7)(A),  2  U.S.C.  658(7)(A). 

Before  promulgating  an  EPA  nile  for 
which  a  written  statement  is  needed 
imder  section  202  of  the  UMRA,  section 
205,  2' U.S.C.  1535,  of  the  UMRA 
generally  requires  EPA  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule. 

By  incorporating  into  the  regional 
haze  rule  the  provisions  of  the  Annex 
for  a  voluntary  emissions  reductions 
program  and  backstop  trading  program. 
EPA  is  not  directly  establishing  any 
regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments.  The  entire  program  luider 
40  CFR  51.309.  including  today's 
amendments,  is  an  option  that  each  of 
the  States  may  choose  to  exercise.  The 
program  is  not  required  and  thus  is 
'  clearly  not  a  "mandate."  Thus.  EPA  is 
not  obligated  to  develop  a  small 
government  agency  plan,  as  required 
under  section  203  of  UMRA. 

The  EPA  also  believes  that  because 
today's  rule  provides  those  States 
potentially  subject  to  the  rule  with 
substantial  flexibility,  today's  rule  meets 
the  UMRA  requirement  in  section  205  to 
select  the  least  costly  and  burdensome 
alternative  in  light  of  the  statutory 
mandate  for  SIPs  for  visibility 
protection  that  address  BART.  Today's 
rule  provides  States  and  soiut:es  with 
the  flexibility'to  achieve  regional  SO2 
reductions  in  a  way  that  is  both  cost  and 
administratively  effective.  Sources  are 
given  the  opportunity  to  achieve 
voluntary  reductions.  If  such  reductions 
do  not  occur,  then  the  rule  provides  for 
the  establishment  of  a  trading  program 
to  achieve  targeted  emissions 
reductions.  If  a  trading  program  is 
implemented,  sources  have  the 
flexibility  to  buy  and  sell  allowances  in 
order  to  reach  emissions  reductions 
milestones  in  the  most  cost-effective 
way.  Today's  rule,  therefore,  inherently 
provides  for  adoption  of  the  least  costiy. 
most-cost  effective,  and  least- 
burdensome  .alternative  that  achieves 
the  objective  of  this  rule. 

The  EPA  believes  that  this  rulemaking 
is  not  subject  to  the  requirements  of 
UMRA.  For  regional  haze  SIPs  overall, 
it  is  questionable  whether  a  requirement 
to  submit  a  SIP  revision  constitutes  a 
Federal  mandate,  as  discussed  in  the     . 
preamble  to  the  regional  haze  rule,  (64 
FR  35761,  July  1,  1999).  However, 
today's  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  tiUe  II  of  the  UMRA)  for 
States,  local,  or  tribal  governments  or 


the  private  sector.  The  program 
contained  in  40  CFR  51.309,  including 
today's  rule,  is  an  optional  program. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitied 
Federalism  (64  FR  43255,  August  10,     ' 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6(b)  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  bv  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  inciuxed  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  a  regulation. 
Under  section  6(c)  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications  and 
that  preempts  State  law.  imless  EPA 
consults  with  State  and  local  officials 
early  in  the  process  of  developing  the 
regulation. 

Today's  rule  does  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the    * 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  As  an  optional 
program,  tpday's  rule  will  not  directly 
impose  significant  new  requirements  on 
State  and  local  governments.  In 
addition,  even  if  today's  rule  did  have 
federalism  implications,  it  will  not 
impose  substantial  direct  compliance 
costs  on  State  or  local  governments,  nor 
will  it  preempt  State  law. 

Consistent  with  EPA  policy,  we 
nonetheless  consulted  with  State  and    - 
local  officials  early  in  the  process  of 
developing  this  regulation,  to  provide 
them  with  an  opportunity  for 
meaningful  and  timely  input  into  its 
development.  These  consultations 
included  a  working  meeting  with  State 
and  local  officials  and  numerous 
discussions  with  committees  and 
fonuns  of  the  WRAP.  In  the  spirit  of 
Executive  Order  13132  and  consistent 
with  EPA  policy  to  promote 


■\ 
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communications  between  EPA  and  State 
and  local  governments,  EPA  specifically 
solicited  comment  on  today's  rule  from 
State  and  local  officials.  We  received  no 
comments  regarding  this  executive 
order  from  State  and  local  officials  or 
any  other  public  commenters. 

As  required  by  section  8(a)  of 
Executive  Order  13132,  EPA  included  a 
certification  from  its  Federalism  Official 
stating  that  EPA  had  met  the  Executive 
Order's  requirements  in  a  meaningful 
and  timely  manner,  when  it  sent  the 
draft  of  this  final  rule  to  OMB  for  review 
pursuant  to  Executive  Order  12866.  A 
copy  of  this  certification  has  been 
included  in  the  public  version  of  the 
official  record  for  this  final  rule. 

F.  Executive  Order  13i75:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249.  November  6,  2000),  requires  EPA 
to,  among  other  things,  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  Tribes,  on  the 
relationship  between  the  Federal 
government  and  Indian  Tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  Tribes." 

Under  section  5(b)  of  Executive  Order 
13175,  EPA  may  not  issue  a  regulation 
that  has  tribal  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  tribal 
governments,  or  EPA  consults  tribal 
officials  early  in  the  process  of 
developing  today's  regulation.  Under 
section  5(c)  of  the  Executive  Order,  EPA 
may  not  issue  a  regulation  that  has  tribal 
implications  and  that  preempts  tribal 
law.  unless  EPA  consults  with  tribal 
officials  early  in  the  process  of 
developing  today's  regulation. 

Today's  rule  may  have  tribal 
implications,  but  we  believe  that  it  will 
neither  impose  substantial  direct 
compliance  costs  on  the  Tribes  nor 
preempt  tribal  law.  The  EPA  sought 
input  from  potentially  affected  Tribes 
before  reaching  a  conclusion  on  whether 
this  rule  will  have  tribal  implications. 
This  was  due.  in  a  large  part,  to  the 
voluntary  nature  of  this  program  and  the 
uncertainty  of  potential  impacts  on 
Tribes  in  the  event  a  State  or  Tribe 


chooses  to  participate  in  the  program. 
Possible  impacts  on  Tribes  choosing  to 
opt  into  this  program  are  discussed 
above  in  unit  III  of  this  preamble. 

The  EPA  notes  diat  the  WRAP 
considted  extensively  with  tribal 
representatives  in  the  development  of 
the  Aimex,  the  document  which 
provided  the  basis  for  today's 
rulemaking.  The  Annex  provides 
recognition  of  Tribes  throughout  the 
dociunent  and  there  is  a  specific 
discussion  of  tribal  issues  in 
Attachment  F  of  the  Aimex.  Today's 
rulemaking  closely  mirrors  the 
recommendations  of  the  WRAP  and 
therefore  reflects  discussions  between 
the  WRAP  and  Western  Tribes. 

In  keeping  with  EPA  policies 
regarding  Tribes  and  Executive  Order 
13175.  prior  to  the  issuance  of  the  final 
rule.  EPA  provided  additional 
opportunities  for  consultation  with 
tribal  officials  or  authorized 
representatives  of  tribal  governments  on 
the  potential  impacts  of  today's  rule  on 
Tribes.  After  consulting  with  a  tribal 
representative.  EPA  provided  Tribes 
with  several  opportunities  to  provide 
comments  on  today's  rulemaking. 
During  the  public  comment  period.  EPA 
met  with  tribal  environmental  staff  at 
tribal  environmental  forums  in  Portland. 
Oregon  and  Sparks.  Nevada.  Also, 
during  the  public  comment  period,  EPA 
sent  letters  to  all  Western  Tribes 
describing  the  regional  haze  rules  and, 
in  particular,  today's  rule,  alerting  them 
to  the  public  comment  period  and 
seeking  their  opinions  on  the 
rulemaking.  Finally.  EPA  staff  met  with 
Tribes  in  the  Western  United  States,  that 
have  sources  located  on  their  tribal 
lands,  with  sources  potentially  subject 
to  BART  requirements.  Although  EPA 
did  receive  public  comments  on  Tribal 
issues,  we  did  not  receive  any  public 
comments  specific  to  this  executive 
.  order. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
and  Safety  Risks"  (62  FR  19885,  April 
23,  1997),  applies  to  any  rule  that:  (1) 
Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  plaiuied  regulation  is 
preferable  to  other  potentially  effective 


and  reasonably  feasible  alternatives 
considered  by  EPA.  The  EPA  interprets 
Executive  Order  13045  as  applying  only 
to  those  regulatory  actions  diat  are 
based  on  health  or  safety  risks,  such  that 
the  analysis  required  under  5-501  of  the 
Order  has  the  potential  to  influence  the 
regulation.  Today's  rule  to  codify  the 
SO2  emission  reduction  program  is  not 
subject  to  Executive  Order  13045 
because  it  does  not  establish  an 
environmental  standard  intended  to . 
mitigate  health  or  safety  risk.  There 
were  no  public  conunents  received 
pertaining  to  this  executive  order. 

H.  Executive  Order  1321 1 :  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

Executive  Order  13211.  "Actions  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use,"  (66  FR  28355. 
May  22,  2001),  provides  that  agencies 
shall  prepare  and  submit  to  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB.  a  Statement  of  Energy  Effects  for 
certain  actions  identified  as  "significant 
energy  actions."  Section  4(b)  of 
Executive  Order  13211  defines 
"significant  energy  actions"  as  "any 
action  by  an  agency  (normally 
published  in  the  Federal  Register)  that 
promulgates  or  is  expected  to  lead  to  the 
promulgation  of  a  final  rule  or 
regulation,  including  notices  of  inquiry, 
advance  notices  of  proposed 
rulemaking,  and  notices  of  proposed 
rulemaking:  (l)(i)  That  is  a  significant 
regulatory  action  under  Executive  Order 
12866  or  any  successor  order,  and  (ii)  is 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy;  or  (2)  that  is  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action."  Under 
Executive  Order  13211,  a  Statement  of 
Energy  Effects  is  a  detailed  statement  by 
the  agency  responsible  for  the 
significant  energy  action  relating  to:  (i) 
Any  adverse  effects  on  energy  supply, 
distribution,  or  use  including  a  shortfall 
in  supply,  price  increases,  and 
increased  use  of  foreign  supplies  should 
the  proposal  or  rule  be  implemented, 
and  (ii)  reasonable  alternatives  to  the 
action  with  adverse  energy  effects  and 
the  expected  effects  of  such  alternatives 
on  energy  supply,  distribution,  and  use. 

While  this  rulemaking  is  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  EPA  has 
determined  that  this  rulemaking  is  not 
a  significant  energy  action  because  it  is    < 
not  likely  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy.  In  today's  rule,  if  States  chose 
to  implement  the  option  provided  by  40 
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CFR  51.309,  this  would  lead  to  a 
regional  reduction  in  SO2  emissions  in 
order  to  meet  the  WRAP'S  SO2 
milestones  for  the  2003-2018  time 
period.  The  WRAP'S  analysis  of  the 
program's  requirements  results  in  the 
following  projections: '' 

•  No  reduction  in  crude  oil  supply; 

•  No  reduction  in  fuel  production; 

•  0.0  percent  to  0.2  percent  increase 
in  wholesale  electricity  prices  in  2018; 

•  Production  cuts  in  coal  in  the 
Western  States  balanced  by  increases  in 
coal  production  in  the  Appalachian 
region; 

•  No  increase  in  energy  distribution 
costs; 

•  No  significantly  increased 
dependence  on  foreign  supplies  of 
energy; 

•  Adverse  impacts  on  employment, 
gross  regional  product,  and  real 
disposable  incomes  in  the  affected 
Western  States  of  less  than  0.05  percent 
in  2018; 

•  Room  for  new  sources  of  electrical 
generating  capacity  within  the  target 
SO2  emission  levels. 

Given  the  particular  concern  in  the 
West  regarding  needed  electrical 
generating  capacity,  EPA  believes  it 
important  to  note  the  WGA  statement 
that  "the  conclusion  (*  *  *  of  their 
analysis  *   *   *]  is  that  sulfur  dioxide 
emissions  reductions  milestones  should 
in  no  way  impede  the  construction  of 
new  coal-fired  power  plants  in  the 
West '2  *  *  *•• 

Furthermore,  an  assessment  by  WGA 
of  the  effects  of  the  WRAP  Annex 
indicates  that  it  is  possible  to  build  7000 
megawatts  or  more  of  new  coal-fired 
generation  at  any  time  between  2001 
and  2018  without  exceeding  the  SO2 
emission  milestones  in  the  Annex.  ^^ 
However,  the  amount  of  megawatts  that 
could  be  built  is  affected  by  analytical 
assumptions  regarding  fuel  mix  and 
quality,  capacity  utilization,  control 
levels,  and  the  demarcation  of  fuel  use 
regions.  Additional  scenarios  included 
in  the  WGA  analysis  show  that  there 
could  be  room  for  19,000  megawatts  of 
generation  capacity. 

The  EPA  believes  that  the  program 
contained  in  the  Aimex  and  in  today's 
rule  will  not  result  in  energy  reduction 


"  ICF  consulting.  Final  Report  on  Regional 
Economic  Impacts  of  Annex.  Transmitted  to  Tim 
Smith,  EPA/OAQPS  by  Patrick  Cummins.  WRAP 
Co-Project  Manager,  June  29.  2001. 

"Memorandum  from  Jim  Souby  to  Staff  Council, 
State  Environmental  Directors  and  State  Air 
Directors.  "Eneigy  and  Air  Quality  Issues." 
February  23,  2001. 

"Technical  Memorandum,  "Analysis  of  New 
Coal-Fired  Power  Plants  Under  the  Proposed  Sulfur 
Dioxide  Emission  Reduction  Milestones  for  the 
Nine-State  Grand  Canyon  Visibility  Transport 
Region."  February  22,  2001. 


of  500  or  more  megawatts  installed 
production  capacity.  Under  this 
program,  considerable  flexibility  is 
afforded  to  electricity  generators  on  how 
to  comply  with  the  program.  Even  if  the 
trading  program  is  triggered  and  sources 
must  comply  with  allowances,  we 
believe  that  the  least-cost  solutions 
afforded  by  the  trading  program,  and  the 
ability  to  secure  emissions  reductions 
from  other  sources,  will  make  it  very 
unlikely  that  the  program  would  lead  to 
plant  shutdowns.  The  EPA  did  not 
receive  any  public  comments 
specifically  addressing  this  executive 
order  or  EPA's  findings. 

/.  National  Technology  Transfer 
Advancement  Act 


Section  12(d)  of  the  National 
Technology  Transfer  Advancement  Act 
of  1995  ("NTTAA").  Public  Law  104- 
113.  section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
imless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Volimtary  consensus 
standards  are  technical  standards  (e.g.. 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

However,  today's  rule  does  not 
incorporate  any  requirements  to  use  any 
particular  technical  standards,  such  as 
specific  measurement  or  monitoring 
techniques.  Therefore,  EPA  is  not 
considering  the  use  of  any  volimtary 
consensus  standards  in  this  rulemalcing. 
Today's  rule  does  require  States  to 
develop  emissions  quantification 
protocols  and  monitoring  procedures  for 
their  SIPs  as  part  of  the  market  trading 
program.  However,  EPA  generally  defers 
to  the  choices  the  States  make  in  their 
SIPs  when  the  CAA  does  not  prescribe 
requirements,  so  EPA  is  not  requiring 
the  use  of  specific,  prescribed 
techniques,  or  methods  in  those  SIPs. 
Nevertheless,  while  EPA  befieves  that  it 
is  not  necessary  to  consider  the  use  of 
any  voluntary  consensus  standards  for 
this  proposal,  we  will  encourage  States 
and  Tribes  to  consider  the  use  of  such 
standards  in  the  development  of  these 
protocols.  The  EPA  did  not  receive  any 
public  comments  concerning  this 
executive  order. 


/.  Executive  Order  12898:  Federal 
Actions  To  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations 

Executive  Order  12898  requires  that 
each  Federal  agency  make  achieving 
environmental  justice  part  of  its  mission 
by  identifying  and  addressing,  as 
appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  of  its  programs, 
policies,  and  activities  on  minorities 
and  low-income  populations. 

The  EPA  believes  that  today's  rule 
should  not  raise  any  environmental 
justice  issues.  The  overall  result  of  the 
program  is  regional  reductions  in  SO2. 
Because  this  program  would  likely 
reduce  regional  and  local  SO2  levels  in 
the  air  and  because  there  are  separate 
programs  under  the  CAA  to  ensure  that 
SO2  levels  do  not  exceed  national 
ambient  air  quality  standards,  it  appears 
unlikely  that  this  program  would  permit 
any  adverse  affects  on  local  populations. 
The  EPA  did  not  receive  any  public 
comments  regarding  this  executive 
order. 

■  K.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act"  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  U.S.  The  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U:S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  U.S.  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  "major  rule"  cannot  take 
effect  until  60  days  after  it  is  published 
in  the  Federal  Register.  This  action  is  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2).  This  rule  will  be  effective  on 
August  4,  2003. 

List  of  Subjects  in  40  CFR  Fart  51 

Enviroiunental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Carbon  monoxide. 
Nitrogen  oxides.  Particulate  matter. 
Sulfur  dioxide.  Volatile  organic 
compounds. 

Dated:  May  21,  2003. 
Christine  Todd  Whitman, 

Administrator. 

■  For  the  reasons  set  forth  in  the 
preamble,  part  51  of  chapter  I  of  tide  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 
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PART  51— REQUIREMENTS  FOR 
PREPARATION,  ADOPTION,  AND 
SUBMITTAL  OF  IMPLEMENTATION 
PLANS 

Subpart  P— Protection  of  Visibility 

■  1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7410-7671q. 

■  2.  Section  51.309  is  amended  by: 

■  a.  Revising  paragraph  (b)(5). 

■  b.  Adding  paragraphs  (b)(8),  (b)(9), 
(b)(10),  (b)(ll),  (b)(12)  and  (b)(13). 

■  c.  Revising  paragraph  (c). 

■  d.  Revising  paragraphs 
(d)(4)(i)through(d)(4)(iv). 

■  e.  Revising  paragraph  (0(l)(i)  and 

(0(3). 

■  f.  Adding  paragraph  (h). 

The  revisions  and  additions  read  as 
follows: 

§  51 .309    Requirements  related  to  the 
Grand  Canyon  Visibility  Transport 
Commission. 

*  *         *         *         *      '      . 

(b)  *  *  * 

(5)  Milestone  means  the  maximum 
level  of  annual  regional  sulfur  dioxide 
emissions  for  a  given  year,  assessed 
annually  consistent  with  paragraph 
(h)(2)  of  this  section  beginning  in  the 
year  2003. 

•  *        *        *        * 

(8)  Base  year  means  the  year, 
generally  a  year  between  1996  and  1998, 
for  which  data  for  a  source  included 
within  the  program  were  used  by  the 
WRAP  to  calculate  base  year  emissions 
as  a  starting  point  for  development  of 
the  Aimex  required  by  paragraph  (f)  of 
this  section. 

(9)  Forecast  means  the  process  used    - 
by  the  WRAP  to  predict  future 
emissions  for  purposes  of  developing 
the  milestones  required  by  paragraph  (f) 
of  this  section. 

(10)  Reforecast  means  a  corrected 
forecast,  based  upon  reapplication  of  the 
forecasting  process  after  correction  of 
base  year  emissions  estimates. 

(11)  BHP  San  Manuel  means: 

(i)  the  copper  smelter  located  in  San 
Manuel,  Arizona  which  operated  during 
1990,  but  whose  operations  were 
suspended  during  the  year  2000, 

(ii)  The  same  smelter  in  the  event  of 
a  change  of  name  or  ownership. 

(12)  Phelps  Dodge  Hidalgo  means: 
(i)  The  copper  smelter  located  in 

Hidalgo,  New  Mexico  which  operated 
during  1990,  but  whose  operations  were 
suspended  during  the  year  2000, 


(ii)  the  same  smelter  in  the  event  of 
a  change  of  name  or  ownership. 

(13)  Eligible  renewable  energy 
resource,  for  purposes  of  40  CFR  51.309, 
means  electricity  generated  by  non- 
nuclear  and  non-fossil  low  or  no  air 
emission  technologies. 

(c)  Implementation  Plan  Schedule. 
Each  Transport  Region  State  may  meet 
the  requirements  of  §  51.308(b)  through 
(e)  by  submitting  an  implementation 
plan  that  complies  with  the 
requirements  of  this  section.  Each 
Transport  Region  State  must  submit  an 
implementation  plan  addressing 
regional  haze  visibility  impairment  in 
the  16  Class  I  areas  no  later  thdn 
December  31,  2003.  Indian  Tribes  may 
submit  implementation  plans  after  the 
December  31,  2003  deadline.  A 
Transport  Region  State  that  does  not 
submit  an  implementation  plan  that 
complieswith  the  requirements  of  this 
section  (or  whose  plan  does  not  comply 
with  all  of  the  requirements  of  this 
section)  is  subject  to  the  requirements  of 
§  51.308  in  the  same  maimer  and  to  the, 
same  extent  as  any  State  not  included 
within  the  Transport  Region. 
***** 

(d)*  *  * 

(4)  *   *   * 

(i)  Sulfur  dioxide  milestones 
consistent  with  paragraph  (h)(1)  of  this 
section. 

(ii)  Monitoring  and  reporting  of  sulfur 
dioxide  emissions.  The  plan  submission 
must  include  provisions  requiring  the 
annual  monitoring  and  reporting  of 
actual  stationary  source  sulfur  dioxide 
emissions  within  the  State.  The 
monitoring  and  reporting  data  must  be 
sufficient  to  determine  whether  a  13 
percent  reduction  in  actual  emissions 
has  occurred  between  the  years  1990 
and  2000,  and  for  determining  aimually 
whether  the  milestone  for  each  year 
between  2003  and  2018  is  exceeded, 
consistent  with  paragraph  (h)  (2)  of  this 
section.  The  plan  submission  must 
provide  for  reporting  of  these  data  by 
the  State  to  the  Administrator  and  to  the 
regional  planning  organization 
consistent  with  paragraph  (h)(2)  of  this 
section. 

(iii)  Criteria  and  Procedures  for  a 
Market  Trading  Program.  The  plan  must 
include  the  criteria  and  procedures  for 
activating  a  market  trading  program 
consistent  with  paragraphs  (h)(3)  and 
(h)(4)  of  this  section.  The  plan  must  also 
provide  for  implementation  plan 
assessments  of  the  program  in  the  years 
2008.  2013,  and  2018. 


(iv)  Provisions  for  market  trading 
program  compliance  reporting 
consistent  with  paragraph  (h)(4)  of  this 
section. 

*        *        *        *        *   . 

(f)*  *   * 

(D*  *  * 

(i)  The  annex  must  contain 
quantitative  emissions  milestones  for 
stationary  source  sulfur  dioxide 
emissions  for  the  reporting  years  2003, 
2008,  2013  and  2018.  The  milestones 
must  provide  for  steady  and  continuing 
emissions  reductions  for  the  2003-2018 
time  period  consistent  with  the 
Commission's  definition  of  reasonable 
progress,  its  goal  of  50  to  70  percent 
reduction  in  sulfur  dioxide  emissions 
from  1990  actual  emission  levels  by 
2040,  applicable  requirements  under  the 
CAA.  and  the  timing  of  implementation 
plan  assessments  of  progress  and 
identification  of  deficiencies  which  will 
be  due  in  the  years  2008,  2013,  and 
2018.  The  milestones  must  be  shown  to 
provide  for  greater  reasonable  progress 
than  would  be  achieved  by  application 
of  best  available  retrofit  technology 
(BART)  pursuant  to  §  51.308(e)(2)  and 
would  be  approvable  in  lieu  of  BART. 

(2)*    *   * 

(3)  The  EPA  will  publish  the  aimex 
upon  receipt.  If  EPA  finds  that  the 
annex  meets  the  requirements  of 
paragraph  (f)(1)  of  this  section  and 
assures  Reasonable  progress,  then,  after 
public  notice  and  comment,  EPA  will 
amend  the  requirements  of  this  section 
to  incorporate  the  provisions  of  the 
annex.  If  EPA  hnds  that  the  aimex  does 
not  meet  the  requirements  of  paragraph 
(f)(1)  of  this  section,  or  does  not  assure 
reasonable  progress,  or  if  EPA  finds  that 
the  annex  is  not  received,  then  each 
Transport  Region  State  must  submit  an 
implementation  plan  for  regional  haze 
meeting  all  of  the  requirements  of 
§51.308. 
***** 

(h)  Emissions  Reduction  Progmm  for 
Major  Industrial  Sources  of  Sulfur 
Dioxide.  The  first  implementation  plan 
submission  must  include  a  stationary 
source  emissions  reductions  program  for 
major  industrial  sources  of  sulfur 
dioxide  that  meets  the  following 
requirements: 

(1)  Regional  sulfur  dioxide 
milestoiies.  The  plan  must  include  the 
milestones  in  Table  1 ,  and  provide  for 
the  adjustments  in  paragraphs  (h)(l)(i) 
through  (iv)  of  this  section.  Table  1 
follows: 
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Column  1 


For  the  year 


Table  1.— sulfur  Dioxide  Emissions  Milestones 


2003 

2004 

2005 

2006 

2007 

2008 

2009 

2010 ; : 

2011 

2012 ". 

2013 

2014 

2015 

2016 

2017 

2018 

Each  year  after  2018 


Column  2 


...  if  BHP  San  Manuel  and  Phelps 
Dodge  Hidalgo  resume  operation, 
the  maximum  regional  sulfur  dioxide 
milestone  is  .  .  . 


720,000  tons „ 

720,000  tons 

720,000  tons ; 

720,000  tons  

720,000  tons  

718,333  tons .'. 

716,667  tons  

715,000  tons  

715,000  tons  

715,000  tons  

695,000  tons 

675,000  tons 

655,000  tons  

655,000  tons  .,. 

655,000  tons ,....'.....! .:. 

510,000  tons  

no  more  than  510,000  tons  unless 
the  milestones  are  replace  with 

.  a  different  program  that  meets 
any  BART  and  reasonable 
progress  requirements  estab- 
lished in  §  51 .309. 


Column  3 


...  if  neither  BHP  San  Manuel  nor 
Phelps  Dodge  Hidalgo  resumes  op- 
eration, the  minimum  regional  sulfur 
dioxide  milestone  is  .  .  . 


Column  4 


and  the  emission  inventories 
for  these  years  will  determine 
whether  emissions  are  greater  than 
or  less  than  the  milestone: 


682,000  tons  .; 

682»000  tons  

682,000  tons  

682,000  tons  

682,000  tons 

680,333  tons 

678,667  tons  

677,000  tons  

677,000  tons 

677,000  tons  

659,667  tons  ...*. 

642,333  tons 

625,000  tons  

625,000  tons 

625,000  tons .-. 

480,000  tons  

no  more  than  480,000  tons  unless 
the  milestones  are  replaced  with 
a  different  program  that  meets 
any  BART  and  reasonable 
progress  requirements  estab- 
lished in  §  51 .309. 


2003. 

Average  of  2003  and  2004. 

Average  of  2003,  2004  and  2005. 

Average  of  2004,  2005  and  2006. 

Average  of  2005,  2006  and  2007. 

Average  of  2006,  2007  and  2008. 

Average  of  2007.  2008  and  2009 

Average  of  2008,  2009  and  2010. 

Average  of  2009,  2010  and  201 1 . 

Average  of  2010,  201 1  and  2012. 

Average  of  201 1 .  2012  and  2013. 

Average  of  2012,  2013  and  2014. 

Average  of  2013,  2014  and  2015. 

Average  of  2014,  2015  and  2016. 

Average  of  2015,  2016  and  2017. 

Year  2018  only 

3-year  average  of  the  year  and  the 
two  previous  years,  or  any  alter- 
native provided  in  any  future  plan 
revisions  under  §51 .308(f). 


(i)  Adjustment  for  States  and  Tribes 
Which  Choose  Not  to  Participate  in  the 
Program,  and  for  Tribes  that  opt  into  the 
program  after  the  2003  deadline.  If  a 
State  or  Tribe  chooses  not  to  submit  an 
implementation  plan  under  the  option 
provided  in  §  51.309,  or  if  EPA  has  not 
approved  a  State  or  Tribe's 
implementation  plan  by  the  date  of  the 
draft  determination  required  by 


§  51.309(h)(3)(ii),  the  amounts  for  that 
State  or  Tribe  which  are  listed  in  Table 
2  must  be  subtracted  from  the 
milestones  that  are  included  in  the 
implementation  plans  for  the  remaining 
States  and  Tribes.  For  Tribes  that  opt 
into  the  program  after  2003,  the 
amounts  in  Table  2  or  4  will  be 
automatically  added  to  the  milestones 
that  are  included  in  the  implementation 


plans  for  the  participating  States  and 
Tribes,  beginning  with  the  first  year 
after  the  tribal  implementation  plan 
implementing  §  51.309  is  approved  by 
the  Administrator.  The  amounts  listed 
In  Table  2  are  for  purposes  of  adjusting 
the  milestones  only,  and  they  do  not 
represent  amounts  that  must  be 
allocated  under  any  futvu«  trading 
program.  Table  2  follows: 


TABLE  2.— Amounts  Subtracted  From  the  Milestones  for  States  and  Tribes  Which  Do  Not  Exercise  the 

Option  Provided  by  §51.309 


State  or  tribe 


1.  Arizona 

2.  Califomia 

3.  Colorado  

4.  Idaho  

5.  Nevada 

6.  New  Mexico  

7.  Oregon  

8.  Utah  

9.  Wyoming  

10.  Navajo  Nation  

11.  Shoshone- Bannock 
Tribe  of  the  Fort  Hall 
Reservation  

12.  Ute  Indian  Tribe  of  the 
Uintahand  Ouray  Res- 

'    ervation 

13.  Wind  River  Reserva- 
tion   


2003 


117,372 
37,343 
98,897 
18,016 
20,187 
84,624 
26,268 
42,782 

155,858 
53,147 


4,994 

1.129 
1,384 


2004 


117,372 
37,343 
98.897 
18,016 
20,187 
84,624 
26,268 
42,782 

155,858 
53,147 


4,994 

1,129 
1,384 


2005 


117,372 
37,343 
98,897 
18,016 
20,187 
84,624 
26,268 
42,782 

155,858 
53,147 


4,994 

1,129 
1,384 


2006 


117,372 
37,784 
98,897 
18,016 
20,187 
84,624 
26,268 
42,782 

155,858 
53.147 


4.994 

1.129 
1,384 


2007 


'2008 


2009 


117,3^2 
37,343 
98,897 
18,016 
20,187 
84,624 
26,268 
42,782 

155,858 
53,147 


4,994 

1,129 
1,384 


117,941 
36,363 
98,443 
17,482 
20.282 
84,143 
26,284 
42,795 

155,851 
53,240 


4,994 

1,131 
1,384 


118,511 
35,382 
97,991 
16,948 
20.379 
83,B63 
26,300 
42,806  > 

155,843 
53,334 


4,994 

1,133 
1,384 


T 


2010 


119.080 
34,402 
97,537 
16,414 
20,474 
83,182 
26,316 
42,819 

155,836 
53,427 


4,994 


1,135 
1,384 


State  or  tribe 

2011 

2012 

2013 

2014 

2015 

2016 

2017 

2018 

1.  Arizona 

2.  Califomia 

3.  Colorado  

4.  Idaho 

119,080 
34,402 
97,537 
16,414 

119,080 
34,402 
97,537 
16,414 

116,053 
33,265 
94,456 
15.805 

113,025 
32,128 
91,375 
15.197 

109,998 
30,991 
88,294 
14,588 

109,998 
30,991 
88,294 
14,588 

109,998 
30,991 
88,294 
14,588  1 

82,302 
27,491 
57,675 
13,227 
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State  or  tribe 

2011 

2012 

2013 

2014 

2015 

2016 

2017 

2018 

5  Nevada  

20.474 

20.474 

20.466 

20.457 

20,449 

20,449 

20,449 

20.232 

6   New  Mexico  

83.182 
26.316 
42.819 

83.182 
26.316 
42.819 

81.682 
24.796 
41.692 

80.182 
23.277 
40.563 

78,682 
21,757 
39,436 

78,682 
21.757 
39.436 

78,682 
21,757 
39.436 

70,000 

7    OrAfinn                 ■« 

8,281 

8.  Utah 

30,746 

Q  Wvomino   

155.836 
53,427 

155.836 
53,427 

151.232 
52.707 

146.629 
51,986 

142,025 
51.266 

142.025 
51.266 

142.025 
51.266 

97,758 

10.  Navajo  Nation  

44,772 

1 1   Shoshone-Bannock 

Tribe  ot  the  Fort  Hall 

Reservation  

4.994 

4.994 

4.994 

4.994 

4,994 

4.994 

4.994 

4,994 

12.  Ute  Indian  Tribe  of  the 

Uintahand  Ouray  Res- 

en/ation 

1,135 

1.135 

1.135 

1.135 

1.135 

1,135 

1.135 

1,135 

13.  Northern  Arapaho  and 

Shoshone  Tribes  of  the 

Wind  River  Reservation 

1,384 

1.384 

1.384 

1,384 

1.384 

1,384 

1.384 

1,384 

(ii)  Adjustment  for  Future  Operation 
of  Copper  Smelters. 

(A)  The  plan  must  provide  for 
adjustments  to  the  milestones  in  the 
event  that  Phelps  Dodge  Hidalgo  and/or 
BHP  San  Manuel  resume  operations  or 
that  other  smelters  increase  their 
operations. 


(B)  The  plan  must  provide  for 
adjustments  to  the  milestones  according 
to  Tables  3a  and  3b  except  that  if  either 
the  Hidalgo  or  San  Manuel  smelters 
resumes  operation  and  is  required  to 
obtain  a  permit  under  40  CFR  52.21  or 
40  CFR  51.166.  the  adjustment  to  the 
milestone  must  be  based  upon  the  levels 
allowed  by  the  permit.  In  no  instance 


may  the  adjustment  to  the  milestone  be 
greater  than  22.000  tons  for  the  Phelps 
Dodge  Hidalgo,  greater  than  16.000  tons 
for  BHP  San  Manuel,  or  more  than 
30.000  tons  for  the  combination  of  the 
Phelps  Dodge  Hidalgo  and  BHP  San 
Manuel  smelters  for  the  years  2013 
through  2018.  Tables  3a  and  3b  follow: 


Table  3a.— Adjustments  to  the  Milestones  for  Future  Operations  of  Copper  Smelters 


Scenario 


If  this  happens 


Phelps  Oodge  Hidalgo  re- 
sumes operation,  but  BHP 
San  Manuel  does  not. 


and  this  happens 


Phelps  Dodge  Hidalgo  re- 
sumes operation,  but  BHP 
San  Manuel  does  not. 


BHP  San  Manuel  Manuel  re- 
sumes operation,  but 
Phelps  Dodge  Hidalgo  does 
not. 

BHP  San  Manuel  resumes  op- 
eration, but  Phelps  Dodge 
Hidalgo  does  not. 


Both  Phelps  Dodge  Hidalgo 
and  BHP  San  Manuel  re- 
sume operations. 


Phelps  Dodge  Hidalgo  resumes  production 
consistent  with  past  operations  and  emis- 
sions. 


.  .  .  then  you  calculate  the  milestone  by  add- 
ing this  amount  to  the  value  in  column  3  of 
Tablet 


Phelps  Dodge  Hidalgo  resumes  operation  in 
a  substantially  different  manner  such  that 
emissions  will  be  less  than  for  past  oper- 
ations (an  example  would  be  running  only 
one  portion  of  the  plant  to  produce  sulfur 
acid  only). 


BHP  San  Manuel  resumes  production  con- 
sistent with  past  operations  and  emissions. 


BHP  San  Manuel  resumes  operations  in  a 
substantially  different  manner  such  that 
emissions  will  be  less  than  for  past  oper- 
-ations  (an  example  would  be  running  only 
one  portion  of  the  plant  to  produce  sulfur 
acid  only). 

Both  srT>elters  resume  production  consistent 
with  past  operations  and  emissions. 


A.  Beginning  with  the  year  that  production  re- 
sumes, and  for  each  year  up  to  the  year 
2012,  the  milestone  increases  by: 

(1)22,000  tons  PLUS 

(2)  Any  amounts  identified  in  Table  3b. 

B.  For  the  years  2013  through  2018,  the  mile- 
stone increases  by  this  amount  or  by 
30,000  tons,  whichever  is  less. 

A.  Beginning  with  the  year  that  production  re- 
sumes, and  for  each  year  up  to  the  year 
2012,  the  milestone  increases  by: 

(1)  Expected  emissions  for  Phelps  Dodge  Hi- 
dalgo (not  to  exceed  22,000  tons),  PLUS 

(2)  Any  amounts  identified  in  Table  3b. 

B.  For  the  years  2013  through  2018,  the  mile- 
stone increases  by  this  amount  or  by 
30,000  tons,  whichever  is  less. 

A.  16,000  tons  PLUS 

B.  Any  amounts  identified  in  Table  3b. 


A.  Expected  emissions  for  BHP  (not  to  ex- 
ceed 16,000  tons)  PLUS 

B.  Any  amounts  identified  in  Table  3b. 


A.  Beginning  with  the  year  that  production  re- 
sumes, and  for  each  year  up  to  the  year 
2012.  the  milestone  increase  by  38,000 
tons. 

8.  For  the  years  2013  through  2018.  the  mile- 
stone increases  by  30,000  tons. 
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TABLE  3A.— ADJUSTMENTS  TO  THE  MILESTONES  FOR  FUTURE  OPERATIONS  OF  COPPER  SMELTERS— Continued 


Scenario 

If  this  happens  ... 

and  this  happens  .  .  . 

.  .  .  then  you  calculate  the  milestone  by  add- 
ing this  amount  to  <he  value  in  column  3  of 
Table  1 

6  

7  

8  .".... 

Both  Phelps  Dodge  Hidalgo 
and  BHP  San  Manuel  re- 
sume operations. 

Both  Phelps  Dodge  Hidalgo 
and  BHP  San  Manuel  re- 
sumes operations. 

Both  Phelps  Dodge  Hidalgo 
and  BHP  San  Manuel  do 
not  resume  operations. 

Phelps  Dodge  Hidalgo  resumes  production 
consistent  with  past  operations  and  emis- 
sions, but  BHP  San  Manuel  resumes  oper- 
ations in  a  substantially  different  manner 
such  that  emissions  wii;  be  less  than  for 
past  operations  (an  example  would  be  run- 
ning  only   one   portion   of   the   plant   to 
produce  sulfur  acid  only). 

BHP  San   Manuel   resume  production  con- 
sistent with  the  past  operations  and  emis- 
sions, but  Phelps  Dodge  Hidalgo  resumes 
operations  in  a  substantially  different  man- 
ner such  that  emissions  will  be  less  than 
for  past  operations  (an  example  would  be 
ranning  only  one  portion  of  the  plant  to 
produce  sulfur  acid  only). 

A.  For  tf>e  year  that  production  resumes,  and 
for  each  year  up  to  the  year  2012,  the  mile- 
stone increases  by: 

(1)22,000  PLUS 

(2)  Expected  emissions  for  San  Manuel  (not 
to  exceed  16,000  tons). 

B.  For  the  years  2013  though  2018,  the  mile- 
stone increases  by  this  same  amount,  or  by 
30,000  tons,  whichever  is  less. 

A.  For  the  year  that  production  resumes,  and 
for  each  year  up  to  ttie  year  2012,  mile- 
stone increases  by: 

(1)  16,000  PLUS 

(2)  Expected  Hidalgo  emissions  (not  to  ex- 
ceed 22.000  tons). 

B.  For  the  years  2013  though  2018,  the  mile- 
stone increases  by  this  same  amount,  or  by 
30,000  tons,  whichever  is  less. 

A.  Any  amounts  identified  in  Table  3b 

Table  3b.— Adjustments  for  Certain  Copper  Smelters  Which  Operate  Above  Baseline  Levels 

[In  tons] 


Where  it  applies  in  table  3a.  if  the  following  smelter 


complies  with 
existing  per- 
mits but  has 
actual  annual 
emissions  that 
exceed  the  fol- 
lowing base- 
line level .  .  . 


...  the  mile- 
stone in- 
creases by  the 
difference  be- 
tween actual 
emissions  and 
the  baseline 
level,  or  the 
following 
amount, 
whichever  is 
less 


Asarco  Hayden 

BHP  San  Manuel  

Kennecott  Salt  Lake  .. 
Phelps  Dodge  Chino  .. 
Phelps  Dodge  Hidalgo 
Phelps  Dodge  Miami  . 


23,000 
16.000 

1.000 
16,000 
22,000 

8,000 


3.000 
1.500 
100 
3,000 
4,000 
2,000 


(iii)  Adjustments  for  changes  in 
emission  monitoring  or  calculation 
methods.  The  plan  must  provide  for 
adjustments  to  the  milestones  to  reflect 
changes  in  sulfur  dioxide  emission 
monitoring  or  measurement  methods  for 
a  source  that  is  included  in  the  program, 
including  changes  identified  under 
paragraph  (h)(2)(iii)(D)  of  this  section. 
Any  such  adjustment  based  upon 
changes  to  emissions  monitoring  or 
measiu«ment  methods  must  be  made  in 
the  form  of  an  implementation  plan 
revision  that  complies  with  the 
procedural  requirements  of  §  51.102  and 
§  51.103.  The  implementation  plan 
revision  must  be  submitted  to  the 
Administrator  no  later  than  the  first  due 
date  for  a  periodic  report  imder 
paragraph  (d)(10)  of  this  section 


following-the  change  in  emission 
monitoring. or  measurement  method. 

(iv)  Adjustments  for  changes  in  flow 
rate  measiuement  methods  for  affected 
sources  under  40  CFR  72.1.  For  the 
years  between  2003  and  2017,  the 
implementation  plan  must  provide  for 
adjustments  to  the  milestones  for 
sotirces^  using  the  methods  contained  in 
40  CFR  part  60,  appendix  A,  Methods 
2F,  2G,  and  2H.  For  any  year  for  which 
such  an  adjustment  has  not  yet  been 
made  to  the  milestone,  the 
implementation  plan  must  provide  for 
an  adjustment  to  the  emissions 
reporting  to  ensvue  consistency.  The 
implementation  plan  must  provide  for 
adjustments  to  the  milestones  by  no 
later  than  the  date  of  the  periodic  pl^ 
revision  required  under  §  51.309(d)(lG). 


(v)  Adjustments  due  to  enforcement 
actions  arising  from  settlements.  The 
implementation  plan  must  provide  for 
adjustments  to  the  milestones,  as 
specified  in  paragraph  (h)(l)(vii)  and 
(viii)  of  this  section,  if: 

(A)  an  agreement  to  settle  an  action, 
arising  from  allegations  of  a  failure  of  an 
owner  or  operator  of  an  emissions  unit 
at  a  source  in  the  program  to  comply 
with  applicable  regulations  which  were 
in  effect  during  the  base  year,  is  reached 
between  the  parties  to  the  action; 

(B)  the  alleged  failiu-e  to  comply  with 
applicable  regulations  affects  the 
assumptions  that  were  used  in 
calculating  the  source's  base  ye'ar  and 
forecasted  sulfur  dioxide  emissions;  and 

(C)  the  settlement  includes  or 
reconunends  an  adjustment  to  the 
milestones. 
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(vi)  Adjustments  due  to  enforcement 
actions  arising  from  administrative  or 
judicial  orders.  The  implementation 
plan  must  also  provide  for  adjustments 
to  the  milestones  as  directed  by  any 
final  administrative  or  judicial  order,  as 
specified  in  paragraph  (h)(l)(vii)  and 

(viii)  of  this  section.  Where  the  final 
administrative  or  judicial  order  does  not 
include  a  reforecast  of  the  source's 
baseline,  the  State  or  Tribe  shall 
evaluate  whether  a  reforecast  of  the 
source's  baseline  emissions  is 
appropriate. 

(vii)  Adjustments  for  enforcement 
actions.  The  plan  must  provide  that, 
based  on  paragraph  {h)(l)(v)  and  (vi)  of 
this  section,  the  milestone  must  be 
decreased  by  an  appropriate  amount 
based  on  a  reforecast  of  the  source's 
decreased  sulfiu-  dioxide  emissions.  The 
adjustments  do  not  become  effective 
until  after  the  source  has  reduced  its 
sulfur  dioxide  emissions  as  required  in 
the  settlement  agreement,  or 
administrative  or  judicial  order.  All 
adjustments  based  upon  enforcement 
actions  must  be  made  in  the  form  of  an 
implementation  plan  revision  that 
complies  with  the  procedural 
reouirements  of  §§51.102  and  51.103. 

(viii)  Documentation  of  adjustments 
for  enforcement  actions.  In  the  periodic 
plan  revision  required  under 
51.309(d)(10).  the  State  or  Tribe  shall 
include  the  following  documentation  of 
any  adjustment  due  to  an  enforcement 
action: 

(A)  identification  of  each  source 
under  the  State  or  Tribe's  jurisdiction 
which  has  reduced  sulfur  dioxide 
emissions  pursuant  to  a  settlement 
agreement,  or  an  administrative  or 
judicial  order; 

(B)  for  each  source  identified,  a 
statement  indicating  whether  the 
milestones  were  adjusted  in  response  to 
the  enforcement  action; 

(C)  discussion  of  the  rationale  for  the 
State  or  Tribe's  decision  to  adjust  or  not 
to  adjust  the  milestones;  and 

(D)  if  extra  SO:  emissions  reductions 
(over  and  above  those  reductions 
needed  for  compliance  with  the 
applicable  regulations)  were  part  of  an 
agreement  to  settle  an  action,  a 
statement  indicating  whether  such 
reductions  resulted  in  any  adjustment  to 
the  milestones  or  allowance  allocations, 
and  a  discussion  of  the  rationale  for  the 
State  or  Tribe's  decision  on  any  such 
adjustment. 

(ix)  Adjustment  based  upon  program 
audits.  The  plan  must  provide  for 
appropriate  adjustments  to  the 
milestones  based  upon  the  results  of 
program  audits.  Any  such  adjustment 
based  upon  audits  must  be  made  in  the 
form  of  an  implementation  plan  revision 


that  complies  with  the  procedural 
requirements  of  §§51.102  and  51.103. 
The  implementation  plan  revision  must 
be  submitted  to  the  Administrator  no 
later  than  the  first  due  date  after  the 
audit  for  a  periodic  report  under 
paragraph  (d)(10)  of  this  section. 

(x)  Adjustment  for  individual  sources 
opting  into  the  program.  The  plan  may 
provide  for  adjustments  to  the 
milestones  for  any  source  choosing  to 
participate  in  the  program  even  though 
the  source  does  not  meet  the  100  tons 
per  year  criterion  for  inclusion.  Any 
such  adjustments  must  be  made  in  the 
form  of  an  implementation  plan  revision 
that  complies  with  the  procedural 
requirements  of  §§51.102  and  51.103. 

(2)  Requirements  for  monitoring, 
recordkeeping  and  reporting  of  actual 
annual  emissions  of  sulfur  dioxide. 

(i)  Sources  included  in  the  program. 
The  implementation  plan  must  provide 
for  annual  emission  monitoring  and 
reporting,  beginning  with  calendar  year 
2003,  for  all  sources  with  actual 
emissions  of  sulfur  dioxide  of  100  tons 
per  year  or  more  as  of  2003,  and  all 
sources  with  actual  emissions  of  100 
tons  or  more  per  year  in  any  subsequent 
year.  States  and  Tribes  may  include 
other  sources  in  the  program,  if  the 
implementation  plan  provides  for  the 
same  procedures  and  monitoring  as  for 
other  sources  in  a  way  that  is  federally 
enforceable. 

(ii)  Documentation  of  emissions 
calculation  methods.  The 
implementation  plan  must  provide 
documentation  of  the  specific 
methodology  used  to  calculate 
emissions  for  each  emitting  unit 
included  in  the  program  during  the  base 
year.  The  implementation  plan  must 
also  provide  for  documentation  of  any 
change  to  the  specific  methodology  used 
to  calculate  emissions  at  any  emitting 
unit  for  any  year  after  the  base  year. 

(iii)  Recordkeeping.  The 
implementation  plan  must  provide  for 
the  retention  of  records  for  at  least  10 
years  from  the  establishment  of  the 
record.  If  a  record  will  be  the  basis  for 
an  adjustment  to  the  milestone  as 
provided  for  in  paragraph  (h)(1)  of  this 
section,  that  record  must  be  retained  for 
at  least  10  years  from  the  establishment 
of  the  record,  or  5  years  after  the  date 
of  the  implementation  plan  revision 
which  reflects  the  adjustment, 
whichever  is  longer. 

(iv)  Completion  and  submission  of 
emissions  reports.  The  implementation 
plan  must  provide  for  the  annual 
collection  of  emissions  data  for  sources 
included  within  the  program,  quality 
assurance  of  the  data,  public  review  of 
the  data,  and  submission  of  emissions 
reports  to  the  Administrator  and  to  each 


State  and  Tribe  which  has  submitted  an 
implementation  plan  under  this  section. 
The  implementation  plan  must  provide 
for  submission  of  the  emission  reports 
by  no  later  than  September  30  of  each 
year,  beginning  with  reports  due 
September  30,  2004  for  emissions  from 
calendar  year  2003.  For  sources  for 
which  changes  in  emissiq^ 
quantification  methods  require 
adjustments  under  paragraph  (h)(l}(iii) 
of  this  section,  the  emissions  reports 
must  reflect  the  method  in  place  before 
the  change,  for  each  year  until  the 
milestone  has  been  adjusted.  If  each  of 
the  States  which  have  submitted  an 
implementation  plan  under  this  section 
have  identified  a  regional  planning 
organization  to  coordinate  the  annual 
comparison  of  regional  SO2  emissions 
against  the  appropriate  milestone,  the 
implementation  plan  must  provide  for 
reporting  of  this  information  to  the 
regional  planning  body. 

(v)  Exceptions  reports.  The  emissions 
report  submitted  by  each  State  and 
Tribe  under  paragraph  (h)(2)(ii)  of  this 
section  must  provide  for  exceptions 
reports  containing  the  following: 

(A)  identification  of  any  new  or 
additional  sulfur  dioxide  sources  greater 
than  100  tons  per  year  that  were  not 
contained  in  the  previous  year 
emissions  report; 

(B)  identification  of  sources  shut 
down  or  removed  from  the  previous 
year  emissions  report; 

(C)  explanation  for  emissions 
variations  at  airy  covered  source  that 
exceed  plus  or  minus  20  percent  from 
the  previous  year's  emissions  report; 

(D)  identification  and  explanation  of 
changed  emissions  monitoring  and 
reporting  methods  at  any  source.  The 
use  of  any  changed  emission  monitoring 
or  reporting  methods  requires  an 
adjustment  to  the  milestones  according 
to  paragraph  (h)(l)(iii)  of  this  section. 

(vi)  Reporting  of  emissions  for  the 
Mohave  Generating  Station  for  the  years 
2003  through  2006.  For  the  years  2003, 
2004,  2005,  and  for  any  part  of  the  year 
2006  before  installation  and  operation  of 
sulfur  dioxide  controls  at  the  Mohave 
Generating  Station,  emissions  from  the 
Mohave  Generating  Station  will  be 
calculated  using  a  sulfur  dioxide 
emission  factor  of  0.15  pounds  per 
million  BTU. 

(vii)  Special  provision  for  the  year 
2013.  The  implementation  plan  must 
provide  that  in  the  emissions  report  for 
calendar  year  2012,  which  is  due  by 
September  30,  2013  under  paragraph 
(h)(2)(iv)  of  this  section,  each  State  has 
the  option  of  including  calendar  year 
2018  emission  projections  for  each 
source,  in  addition  to  the  actual 
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emissions  for  each  soiu-ce  for  calendar 
year  2012. 

(3)  Annual  comparison  of  emissions 
to  the  milestone. 

(i)  The  implementation  plan  must 
provide  for  a  comparison  each  year  of 
annual  SO2  emissions  for  the  region 
against  the  appropriate  milestone.  In 
making  this  comparison,  the  State  or 
Tribe  must  make  the  comparison,  using 
its  annual  emissions  report  and 
emissionsreports  from  other  States  and 
Tribes  reported  under  paragraph 
(h)(2)(iv)  of  this  section. 

(ii)  The  implementation  plan  must 
provide  for  the  State  or  Tribe  to  make 
available  to  the  public  a  draft  report 
comparing  annual  emissions  to  the 
milestone  by  December  31  of  each  year. 
The  first  draft  report,  comparing  annual 
emissions  in  2003  to  the  year  2003 
milestone  will  be  due  December  31, 
2004. 

(iii)  The  implementation  plan  must 
provide  for  the  State  or  Tribe  to  submit 
to  the  Administrator  a  final 
determination  of  aimual  emissions  by 
March  31  of  the  following  year.  The 
final  determination  must  state  whether 
or  not  the  annual  emissions  for  the  year 
exceed  the  appropriate  milestone. 

(iv)  A  State  or  Tribe  may  delegate  its 
responsibilities  to  prepare  draft  reports 
and  reports  supporting  the  final 
determinations  under  paragraphs 
(h)(3)(i)  through  (iii)  of  this  section  to  a 
regional  planning  organization 
designated  by  each  State  or  Tribe 
submitting  an  approvable  plan  under 
this  section. 

(v)  Special  considerations  for  year 
2012  report.  If  each  State  or  Tribe 
submitting  an  approvable  plan  under 
this  section  has  included  calendar  year 
2018  emission  projections  under 
paragraph  (h)(2)(vii)  of  this  section,  then 
the  report  for  the  year  2012  milestone 
which  is  due  by  December  31,  2013 


under  paragraph  (h)(3)(ii)  of  this  section 
may  also  include  a  comparison  of  the 
regional  year  2018  emissions  projection 
with  the  milestone  for  calendar  year 
2018.  If  the  report  indicates  that  the  year 
2018  milestone  will  be  exceeded,  then 
the  State  or  Tribe  may  choose  to 
implement  the  market  trading  program 
beginning  in  the  year  2018.  if  each  State 
or  Tribe  submitting  an  approvable  plan 
under  this  section  agrees. 

(vi)  Independent  review.  The 
implementation  plan  must  provide  for 
reviews  of  the  annual  emissions 
reporting  program  by  an  independent 
third  party.  This  independent  review  is 
not  required  if  a  determination  has  been 
made  under  paragraph  (h){3)(iii)  of  this 
section  to  implement  the  market  trading 
program.  The  independent  review  shall 
be  completed  by  the  end  of  2006.  and 
every  5  years  thereafter,  and  shall 
include  an  analysis  of: 

(A)  the  uncertainty  of  the  reported 
emissions  data; 

(B)  whether  the  uncertainty  of  the 
reported  emission^  data  is  likely  to  have 
an  adverse  impact  on  the  annual 
determination  of  emissions  relative  to 
the  milestone;  and. 

(C)  whether  there  are  any  necessary 
improvements  for  the  annual 
administrative  process  for  collecting  the 
emissions  data,  reporting  the  data,  and 
obtaining  public  review  of  the  data. 

(4)  Market  trading  program.  The 
implementation  plan  must  provide  for 
implementation  of  a  market  trading 
program  if  the  determination  required 
by  paragraph  (h)(3)(iii)  of  this  section 
indicates  that  a  milestone  has  been 
exceeded.  The  implementation  plan 
must  provide  for  the  option  of 
implementation  of  a  market  trading 
program  if  a  report  under  paragraph 
(h){3){v)  of  this  section  indicates  that 
projected  emissions  for  the  year  2018 
will  exceed  the  year  2018  milestone. 


The  implementation  plan  must  provide 
for  a  market  trading  program  whose 
provisions  are  substantively  the  same 
for  each  State  or  Tribe  submitting  an 
approvable  plan  under  this  section.  The 
implementation  plan  must  include  the 
following  market  trading  program 
provisions: 

(i)  Allowances.  For  each  source  in  the 
program,  the  implementation  plan  must 
either  identify  the  specific  allocation  of 
allowances,  on  a  tons  per  year  basis,  for 
each  calendar  year  from  2009  to  2018  or 
the  formula  or  rnethodology  that  will  be 
used  to  calculate  the  allowances  if  the 
program  is  triggered.  The 
implementation  plan  must  provide  that 
eligible  renewable  energy  resources  that 
begin  operation  after  Ofctober  1 ,  2000 
will  receive  2.5  tons  of  SO:  allowances 
per  megawatt- of  installed  nameplate 
capacity  per  year.  Allowance  allocations 
for  renewable  energ>'  resoiu-ces  that 
begin  operation  prior  to  the  program 
trigger  will  be  retroactive  to  th6  time  of 
initial  operation.  The  implementation 
plan  may  provide  for  an  upper  limit  on 
the  number  of  allowances  provided  for 
eligible  renewable  energy'  resources.  The 
total  of  the  tons  per  year  allowances 
across  all  participating  States  and 
Tribes,  including  the  renewable  energy 
allowances,  may  not  exceed  the 
amounts  in  Table  4  of  this  paragraph, 
less  a  20,000  ton  amount  that  must  be 
set  aside  for  use  by  Tribes.  The 
implementation  plan  may  include 
procedures  for  redistributing  the 
allowances  in  future  years,  if  as  the 
amounts  in  Table  4  of  this  paragraph, 
less  a  20,000  ton  amount,  are  not 
exceeded.  The  implementation  plan 
must  provide  that  any  adjustment  for  a 
calendar  year  applied  to  the  milestones 
under  paragraphs  (h)(l)(i)  through  (vii) 
of  this  section  must  also  be  applied  to 
the  amounts  in  Table  4.  Table  4  follows: 


Table  4.— Total  Amount  of  Allowances  by  Year 

Ifttietwo 

If  trie  two 

« 

- 

smelters  re- 

smelters do 

-                      *          • 

sume  oper- 

not resume 

ations,  ttie 

operations,  the 

total  numljer 

total  numtjer 

For  this  year: 

» 

of  allowances 

of  altowances 

issued  by 

issued  by 

•                     , 

• 

States  and 

States  and 

• 

Trit>es  may  not 

Tritjes  niay  not 

exceed  this 

exceed  this 

t 

amount: 

anKHjnt: 

2009  

715.000 
715,000 
715,000 
715,000 
655,000 
.     655,000 
655,000 
655,000 
655,00a 

677,000 

2010 : 

677,000 

201 1                                                               .". 

677,000 

2012                                                           . 

677,000 

2013 : 

625,000 

2014              ...;. , - 

625,000 

2015 .". 

625,000 

2016 » :.. 

625.000 

2017 

625,000 
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Table  4.— Total  Amount  of  Allowances  by  Yeah— Continued 

If  the  two 

If  the  two 
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» 

. 
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total  number 

For  this  year: 

* 
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« 

Tribes  may  not 

Tribes  may  not 

exceed  this 

exceed  this 

amount: 

amount: 

2018  

510.000 

480.000 

(ii)  Compliance  with  allowances.  The 
implementation  plan  must  provide  that, 
beginning  with  the  compliance  period  6 
years  following  the  calendar  year  for 
which  emissions  exceeded  the 
milestone  and  for  each  compliance 
period  thereafter,  the  owner  or  operator 
of  each  source  in  the  program  must  hold 
allowances  for  each  ton  of  sulfur 
dioxide  emitted  by  the  source. 

(iii)  Emissions  quantification 
protocols.  The  implementation  plan 
must  include  specific  emissions 
quantification  protocols  for  each  source 
category  included  within  the  program, 
including  the  identification  of  sources 
subject  to  part  75  of  this  chapter.  For 
sources  subject  to  part  75  of  this 
chapter,  the  implementation  plan  may 
rely  on  the  emissions  quantification 
protocol  in  part  75.  For  source 
categories  with  sources  in  more  than 
one  State  or  tribal  area  submitting  an 
implementation  plan  under  this  section, 
each  State  or  Tribe  should  use  the  same 
protocol  to  quantify  emissions  for 
sources  in  the  source  category.  The 
protocols  must  provide  for  reliability 
{repeated  application  obtains  results 
equivalent  to  EPA-approved  test 
methods),  and  replicability  (different 
users  obtain  the  same  or  equivalent 
results  that  are  independently 
verifiable).  The  protocols  must  include 
procedures  for  addressing  missing  data, 
which  provide  for  conservative 
calculations  of  emissions  and  provide 
sufficient  incentives  for  sources  to 
comply  with  the  monitoring  provisions. 
If  the  protocols  are  not  the  same  for 
sources  within  a  given  source  category, 
and  where  the  protocols  are  not  based 
upon  part  75  or  equivalent  methods,  the 
State  or  Tribes  must  provide  a 
demonstration  that  each  such  protocol 
meets  all  of  the  criteria  of  this 
paragraph. 

(iv)  Monitoring  and  Recordkeeping. 
The  implementation  plan  must  include 
monitoring  provisions  which  are 
consistent  with  the  emissions 
quantification  protocol.  Monitoring 
required  by  these  provisions  must  be 


timely  and  of  sufficient  fi«quency  to 
ensure  the  enforceability  of  the  program. 
The  implementation  plan  must  also 
include  requirements  that  the  owner  or 
operator  of  each  source  in  the  program 
keep  records  consistent  with  the 
emissions  quantification  protocols,  and 
keep  all  records  used  to  determine 
compliance  for  at  least  5  years.  For 
source  owners  or  operators  which  use 
banked  allowances,  all  records  relating 
to  the  banked  allowance  must  be  kept 
for  at  least  5  years  after  the  banked 
allowances  are  used. 

(v)  Tracking  system.  The 
implementation  plan  must  provide  for 
submitting  data  to  a  centralized  system 
for  the  tracking  of  allowances  and 
emissions.  The  implementation  plan 
must  provide  that  all  necessary 
information  regarding  emissions, 
allowances,  and  transactions  is  publicly 
available  in  a  secure,  centralized  data 
base.  In  the  system,  each  allowance 
must  be  uniquely  identified.  The  system 
must  allow  for  frequent  updates  and 
include  enforceable  procedures  for 
recording  data. 

(vi)  Authorized  account 
representative.  The  implementation 
plan  must  include  provisions  requiring 
the  owner  or  operator  of  each  source  in 
the  program  to  identify  an  authorized 
account  representative.  The 
implementation  plan  must  provide  that 
all  matters  pertaining  to  the  account, 
including,  but  not  limited  to,  the 
deduction  and  transfer  of  allowances  in 
the  account,  and  certifications  of  the 
completeness  and  accuracy  of  emissions 
and  allowances  transactions  required  in 
the  annual  report  under  paragraph 
(h)(4)(vii)  of  this  section  shall  be 
undertaken  only  by  the  authorized 
account  representative. 

(vii)  Annual  report.  The 
implementation  plan  must  include 
provisions  requiring  the  authorized 
account  representative  for  each  soiuce 
in  the  program  to  demonstrate  and 
report  within  a  specified  time  period 
following  the  end  of  each  calendar  year 
that  the  source  holds  allowances  for 


each  ton  per  year  of  SO2  emitted  in  that 
year.  The  implementation  plan  must 
require  the  authorized  account 
representative  to  submit  the  report 
within  60  days  after  the  end  of  each 
calendar  year,  unless  an  alternative 
deadline  is  specified  consistent  with 
emission  monitoring  and  reporting 
procedures. 

(viii)  Allowance  transfers.  The 
implementation  plan  must  include 
provisions  detailing  the  process  for 
transferring  allowances  between  parties. 

(ix)  Emissions  banking.  The 
implementation  plan  may  provide  for 
the  banking  of  unused  allowances.  Any 
such  provisions  must  state  whether 
unused  allowances  may  be  kept  for  use 
in  future  years  and  describe  any 
restrictions  on  the  use  of  any  such 
allowances.  Allowances  kept  for  use  in 
future  years  may  be  used  in  calendar 
year  2018  only  if  the  implementation 
plan  ensures  that  such  allowances 
would  not  interfere  with  the 
achievement  of  the  year  2018  amoimt  in 
Table  4  in  paragraph  (c)(4)(i)  of  this 
section. 

(x)  Penalties.  The  implementation 
plan  must: 

(A)  provide  that  if  emissions  from  a 
source  in  the  program  exceed  the 
allowances  held  by  the  source,  the 
source's  allowances  will  be  reduced  by 
an  amount  equal  to  two  times  the 
source's  tons  of  excess  emissions, 

(B)  provide  for  appropriate  financial 
penalties  for  excess  emissions,  either 
$5000  per  ton  (year  2000  dollars)  or  an 
alternative  amount  that  is  the  same  for 
each  participating  State  and  Tribe  and 
that  substantially  exceeds  the  expected 
cost  of  allowances, 

(C)  ensure  that  failure  to  comply  with 
any  program  requirements  (including 
monitoring,  recordkeeping,  and 
reporting  requirements)  are  violations 
which  sue  subject  to  civil  and  criminal 
remedies  provided  under  applicable 
State  or  tribal  law  and  the  Clean  Air 
Act,  that  each  day  of  the  control  period 
is  a  separate  violation,  and  that  each  ton 
of  excess  emissions  is  a  separate 
violation.  Any  allowance  reduction  or 
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penalty  assessment  required  imder 
paragraphs  (h)(4)(x)(A)  and  (B)  of  this 
section  shall  not  affect  the  liability  of 
the  source  for  remedies  under  this 
paragraph. 

(xi)  Pmvisions  for  periodic  evaluation 
of  the  trading  progmm.  The 
implementation  plan  must  provide  for 
an  evaluation  of  the  trading  program  no 
later  than  3  years  following  the  first  full 
year  of  the  trading  program,  and  at  least 
every  5  years  thereafter.  Any  changes 
warranted  by  the  evaluation  should  be 
incorporated  into  the  next  periodic 
implementation  plan  revision  required 
under  paragraph  (d)(10)  of  this  section. 
The  evaluation  must  be  conducted  by  an 
independent  third  party  and  must 
include  an  analysis  of: 

(A)  Whether  the  total  actual  emissions 
could  exceed  the  values  in 

§  51.309(h)(4)(i),  even  though  sources 
comply  with  their  allowances; 

(B)  Whether  the  program  achieved  the 
overall  emission  milestone  it  was 
intended  to  reach; 


(C)  The  effectiveness  of  the 
compliance,  enforcement  and  penalty 
provisions; 

(D)  A  discussion  of  whether  States 
and  Tribes  Uve  enough  resources  to 
implement  the  trading  program; 

(E)  Whether  the  trading  program 
resulted  in  any  unexpected  beneficial 
effects,  or  any  unintended  detrimental 
effects; 

(F)  Whether  the  actions  taken  to 
reduce  sulfur  dioxide  have  led  to  any 
unintended  increases  in  other 
pollutants; 

(G)  Whether  there  are  any  changes 
needed  in  emissions  monitoring  and 
reporting  protocols,  or  in  the 
administrative  procedures  for  program 
administration  and  tracking;  and 

(H)  The  effectiveness  of  the  provisions 
for  interstate  trading,  and  whether  there 
are  any  procediu'al  changes  needed  to 
make  the  interstate  natiue  of  the 
program  more  effective. 

(5)  Other  provisions. 

(i)  Permitting  of  affected  sources.  The 
implementation  plan  must  provide  that 
for  sources  subject  to  part  70  or  part  71 
of  this  chapter,  the  implementation  plan 


requirements  for  emissions  reporting 
and  for  the  trading  program  under 
paragraph  (h)  of  this  section  must  be 
incorporated  into  the  part  70  or  part  71 
permit.  For  sources  not  subject  to  part 
70  or  part  71  of  this  chapter,  the 
requirements  must  be  incorporated  into 
a  permit  that  is  enforceable  as  a 
practical  matter  by  the  Administrator, 
and  by  citizens  to  the  extent  permitted 
under  the  Clean  Air  Act. 

(ii)  Integration  with  other  programs. 
The  implementation  plan  must  provide 
that  in  addition  to  the  requirements  of 
paragraph  (h)  of  this  section,  any 
applicable  restrictions  of  Federal,  State, 
and  tribal  law  remain  in  place.  No 
provision  of  paragraph  (h)  of  this 
section  should  be  interpreted  as 
exempting  any  source  from  compliance 
with  any  other  provision  of  Federal, 
State,  tribal  or  local  law,  including  an 
approved  implementation  plan,  a 
Federally  enforceable  permit,  or  any 
other  Federal  regulations. 

[PR  Doc.  03-13255  Filed  6-4-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 
.  43  CFR  Part  4 
Bureau  of  Land  Management 
43  CFR  Parts  4100  and  5000 

RIN  1090-AA83 

Special  Rules  Applicable  to  Public 
Land  Hearings  and  Appeals;  Grazing 
Administration — Exclusive  of  Alaska, 
Administrative  Remedies;  Grazing 
Administration— Effect  of  Wildfire 
Management  Decisions; 
Administration  of  Forest  Management 
Decisions 

agency:  Office  of  Hearings  and  Appeals; 
Bureau  of  Land  Management,  Interior. 
action:  Final  rule. 

summary:  The  Office  of  Hearings  and 
Appeals  (OHA)  is  amending  its  existing 
regulations  governing  hearings  and 
appeals  to  codif>'  who  has  a  right  of 
appeal,  to  expedite  its  review  of  wildfire 
management  decisions,  and  to  simplify 
proof  of  service.  The  Bureau  of  Land 
Management  (BLM)  is  adding 
regulations  allowing  BLM  to  make  its 
wildfire  management  decisions  effective 
immediately  when  BLM  determines  that 
vegetation,  soil,  or  other  resources  on 
the  public  lands  are  at  substantial  risk 
of  wildfire  due  to  drought,  fuels 
.  buildup,  or  other  reasons,  or  at 
immediate  risk  of  erosion  or  other 
damage  due  to  wildfire,  and  to  expedite 
review  of  those  decisions.  The 
amendments  to  both  the  OHA  and  BLM 
regulations  are  needed  to  clarify  and 
expedite  administrative  review 
procedures. 

EFFECTIVE  DATE:  July  7.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Will 
A.  Irwin,  Administrative  ludge.  Interior 
Board  of  Land  Appeals,  U.S. 
Department  of  the  Interior,  801  N. 
Quincy  Street,  Suite  300,  Arlington, 
Virginia  22203,  Phone:  703-235-3750, 
or  Michael  H.  Schwartz,  Group 
Manager,  Regulator,"  Affairs,  Bureau  of 
Land  Management,  U.S.  Department  of 
the  Interior,  1849  C  Street,  NW.,  Room 
401  LS,  Washington,  DC  20240,  Phone: 
202-452-5198.  Persons  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  contact  either  individual  by 
calling  the  Federal  Information  Relay 
Service  (FIRS)  at  (800)  877-8339. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  December  16,  2002,  the  Office  of 
Hearings  and  Appeals  (OHA)  and  the 


Bureau  of  Land  Management  (BLM) 
jointly  proposed  rules  that  would  make 
BLM  wildfire  management  decisions 
effective  inunediately  and  would 
expedite  OHA  decisions  on  appeals 
from  such  BLM  decisions.  67  FR  77011 
(Dec.  16,  2002).  OHA  also  proposed  to 
amend  its  existing  rules  governing  the 
right  to  appeal  and  proof  of  service. 

The  Department  received 
approximately  9,000  comments  on  the 
proposed  rule.  Of  these,  the  great 
majority  were  divided  between  nearly 
identical  form  communications 
expressing  general  support  for  the 
proposal  and  nearly  identical  form 
communications  expressing  general 
opposition  to  the  proposal.  The 
remainder  were  specific  and  substantive 
comments  from  trade  and  governmental 
associations,  commercial  public  land 
users,  environmental  interest  groups, 
local  and  tribal  governmental  entities, 
and  individuals.  We  have  summarized 
and  paraphrased  the  comments  in  order 
to  keep  this  final  rulemaking  document 
manageable  and  comprehensible. 

We  nave  organized  our  discussion  of 
topics  in  the  order  they  were  presented 
in  the  preamble  to  the  proposed  rule, 
i.e.,  (A)  standing  to  appeal,  (B)  e 

effectiveness  of  BLM  wildfire 
management  decisions,  (C)  expedited 
OHA  review  of  appeals  from  those 
decisions,  and  (D)  proof  of  service.  See 
67  FR  77011,  77012-13  (Dec.  16.  2002). 

A.  Standing  to  Appeal 

OHA  proposed  to  codify  decisions  of 
the  Interior  Board  of  Land  Appeals 
(IBLA)  that  have  determined  whether  a 
person  had  a  right  to  appeal  a  BLM 
decision.  OHA  proposed  to  define  the 
phrases  "party  to  a  case"  and  "adversely 
affected,"  both  of  which  appear  in  the 
existing  regulation  governing  who  may 
appeal,  43  CFR  4.410(a).  "Party  to  a 
case"  was  defined  in  proposed 
§  4.410(b)  to  mean  "one  who  has  taken 
action  that  is  the  subject  of  the  decision 
on  appeal,  is  the  object  of  that  decision, 
or  has  otherwise  participated  in  the 
process  leading  to  the  decision  under 
appeal,  e.g.,  by  filing  a  mining  claim  or 
application  for  use  of  public  lands,  by 
commenting  on  an  environmental 
document,  or  by  filing  a  protest  to  a 
proposed  action."  "Adversely  affected" 
was  defined  in  proposed  §  4.410(d)  to 
mean  that  "a  party  has  a  legally 
cognizable  interest,  and  the  decision  on 
appeal  has  caused,  or  will  cause,  injury 
to  that  interest."  OHA  also  proposed  to 
reflect  in  §  4.410(c)  the  limitation  found 
in  IBLA  decisions  that  a  party  may  only 
raise  on  appeal  to  IBLA  issues  it 
previously  presented  to  BLM. 

Some  comments  stated  that  only 
persons  who  can  show  direct  economic 


damage  should  have  a  right  of  appeal, 
while  others  suggested  that  the  scope  of  ' 
"legally  cognizable  interest"  should  be 
broadened.  While  many  conunents 
approved  of  the  proposals,  several 
expressed  a  concern  that  the  proposals 
would  do  away  with  or  limit  public 
participation  in  BLM's  decisionmaking 
or  restrict  access  to  the  appeals  process. 
We  emphasize  that  the  proposed  rules 
were — and  these  final  rules  are — 
intended  to  codify  existing  IBLA 
precedents,  not  to  either  restrict  or 
expand  who  has  a  right  to  appeal.  We 
therefore  decline  either  to  limit  or 
extend  that  right  in  this  rulemaking. 

If  in  the  circumstances  of  a  particular 
appeal,  a  person  or  organization  can 
demonstrate  that  a  BLM  decision  has 
caused  or  has  a  substantial  likelihood  of 
causing  injury  to  a  "legally  cognizable 
interest"  as  IBLA  has  interpreted  and 
applied  that  phrase  in  numerous 
decisions,  then  that  person  or 
organization  is  adversely  affected  under 
§  4.410(d).  If  a  person  or  organization 
with  an  adversely  affected  legally 
cognizable  interest  has  also  been  a  party 
to  the  case,  as  defined  in  §  4.410(b),  then 
that  person  or  organization  has  a  right 
of  appeal.  See,  e.g.,  San  Juan  Coal  Co., 
155  IBLA  389,  393  (2001);  Legal  and 
Safety  Employer  Research,  Inc.,  154 
IBLA  167,  171-72  (2001);  Powder  River 
Basin  Resource  Council,  124  IBLA  83, 
89  (1992);  and  cases  cited.  The 
definition  of  "party  to  a  case"  in 
§  4.410(b)  does  not  affect  a  person's 
ability  to  participate  in  BLM's 
decisionmaking;  rather,  it  defines  one  of 
the  two  requirements  for  standing  to 
appeal  a  BLM  decision  to  IBLA. 

Some  comments  expressed  concern 
that  the  selection  of  the  three  IBLA 
decisions  cited  above  implied  that  other 
decisions  in  which  appellants  were 
found  to  have  a  right  of  appeal,  e.g.. 
National  Wildlife  Federation  v.  Bureau 
of  Land  Management,  129  IBLA  124 
(1994):  Donald  K.  Majors.  123  IBLA  142 
(1992);  and  High  Desert  Multiple-Use 
Coalition,  116  IBLA  47  (1990),  were 
now  discredited.  No  such  implication 
was  intended.  The  three  decisions  were 
cited  in  the  preamble  to  the  proposed 
rule  to  illustrate  circumstances  that 
IBLA  has  encountered  in  determining 
whether  a  particular  appellant  did  or 
did  not  have  a  right  to  appeal.  Other 
IBLA  decisions  are  also  relevant  in 
making  such  determinations,  including 
those  holding  that  an  organization  may 
have  a  right  of  appeal  on  behalf  of  its 
members  and  that  not  only  an  interest 
in  the  land  but  also  an  interest  in 
resources  affected  by  a  decision  may  be 
legally  cognizable. 

Some  comments  correctly  pointed  out 
that  the  language  in  proposed 
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§  4.410(d) — "has  caused,  or  will  cause, 
injury"  to  a  legally  cognizable  interest — 
does  not  reflect  the  holding  in  San  Juan 
Coal  Co.,  supra,  and  other  decisions  that 
a  "substantial  likelihood"  of  causing 
injury  is  sufficient.  We  have  modified 
the  language  in  the  final  §  4.410(d)  to 
provide  "and  the  decision  on  appeal  has 
caused  or  is  substantially  likely  to  cause 
injury  to  that  interest." 

Some  comments  requested 
clarification  of  the  statement  in  the 
preamble  to  the  proposed  rule  that  a 
person  who  uses  land  in  trespass, 
without  claim  or  color  of  right,  would 
not  have  a  legally  cognizable  interest. 
That  statement  is  illustrated  by  IBLA's 
decision  in  Fred  f.  Schikora,  89  IBLA 
251  (1985),  which  held  that  the  interest 
of  a  trespasser  who  made  improvements 
upon  land  in  Alaska,  without  color  or 
claim  of  right,  was  not  a  legally 
cognizable  interest  for  a  right  to  appeal 
-^a  BLM  decision  that  granted  a 
conflicting  Native  allotment  application 
for  the  land.  The  statement  was  not 
intended  to  imply-that  a  member  of  the 
public  who  accesses  public  lands  from 
private  lands  or  uses  public  lands  for 
recreational  or  other  purposes  would  be 
in  trespass  and  would  not  have  a  right 
of  appeal  from  a  decision  involving  the 
public  lands,  assiuning  he  or  she  were 
a  party  to  the  case  and  had  a  legally 
cognizable  interest  that  would  be 
adversely  affected  by  the  decision. 

A  comment  from  a  state  governor  was 
"concerned  with  the  apparent  lack  of 
standing  for  states  and  local 
governments  under  the  proposed 
changes.  The  amendments  to  this 
section  of  regulations  are  silent  as  to 
whether  or  not  states  and  local 
governments  will  have  standing  based 
on  their  sovereignty  alone."  Similar 
comments  came  from  associations  of 
counties  and  a  county  board  of 
supervisors.  For  example:  "It  is 
important  that  local  govenunent  be 
recognized  as  an  entify  that  does  have 
standing  to  appeal.  It  is  becoming  more 
and  more  common  for  county 
government  to  become  involved  in  those 
federal  land  plaiming  decisions  that 
affect  their  citizens,  tax  [rolls],  or  the 
local  economy."  We  are  codifying 
IBLA's  decisions  on  who  has  a  right  of 
appeal.  IBLA's  decisions  have  not 
granted  standing  to  state  or  county 
governments  when  they  have  not  been 
adversely  affected  but  have  sought  to 
represent  their  citizens  in  a  parens 
patriae  role.  Blaine  County  Board  of 
Commissioners,  93  IBLA  155, 157-158 
(1986);  The  Klamath  Tribes,  135  IBLA 
192,  194  (1996);  State  of  Missouri 
Department  of  Natural  Resources,  142     ■ 
IBLA  201,  207  (1998).  Therefore,  we  do 
not  accept  the  suggestion  that  we 


provide  standing  to  state  or  local 
govenunents  based  on  their  sovereignty 
alone.  Of  course,  if  a  state  or  local 
govenunent  demonstrates  that  it  was  a 
party  to  a  case  and  was  adversely 
affected,  it  would  have  a  right  of  appeal. 

Some  comments  were  concerned  that 
proposed  §  4.410(c)  would  limit  a 
party's  ability  to  raise  on  appeal  issues 
that  could  not  have  been  raised  during 
the  party's  participation  in  BLM's 
decisionmaking  process.  For  example, 
the  conunents  suggested,  BLM  might 
include  information  in  a  decision  that 
was  not  available  during  the  comment 
period  on  the  draft  decision,  the 
decision  might  differ  from  the 
alternatives  considered  during  that 
period,  or  the  circumstances  on  the 
groimd  may  have  changed  during  the 
decisionmaking  or  after  the  decision  is 
issued.  We  agree  that  a  party  should  be 
able  to  raise  additional  issues  in  such 
circiunstances,  and  in  the  final  rule  we 
have  eunended  §  4.410(c)  accordingly. 

Some  comments  expressed  concern 
that  limiting  a  party  to  presenting  only 
those  issues  on  appeal  that  it  had  raised 
before  the  agency  would  force  every 
party  to  raise  every  issue  it  could 
conceive  of  and  that  this  could  "not 
possibly  save  the  agency  any  time  in  the 
appeals  process.  The  agency  would  have 
already  considered  the  conunents 
initially  and  the  appellant  would 
certainly  not  be  raising  a  completely, 
new  issue  if  it  had  been  raised  by 
someone  else,  it  Would  be  something  the 
agency  had  already  considered  (and 
rejected).  This  provision  will  likely 
increase  the  number,  length,  and 
volume  of  comments,  since  no  one 
would  be  able  to  rely  on  the  comments 
of  others." 

We  believe  thi's  concern  is  more 
hypothetical  than  real.  Under  existing 
precedent,  IBLA  will  not  adjudicate 
issues  raised  for  the  first  time  on  appeal, 
except  in  extraordinary  circumstances. 
See  Henry  A.  Alker.  62  IBLA  211  (1982). 
Since  a  party  daimot  assume  that  IBLA 
will  find  extraordinary  circiunstances  in 
any  given  appeal,  the  party  has  every 
incentive  to  r£use  with  BLM  any  issues 
it  deems  significant.  Nor  can  a  party 
assume  that  someone  else  will  raise  the 
party's  issues  on  its  behalf,  unless  two 
or  more  parties  coordinate  their 
comments,  which  they  are  free  to  do. 
Parties  may  submit  joint  comments  or 
may  incorporate  others'  conunents  by  - 
reference.  If  an  issue  was  not  important 
enough  to  a  party  to  raise  with  BLM, 
IBLA  shotUd  not  be  obligated  to 
consider  it  on  appeal. 

In  summary,  §  4.410(b)  is  adopted  as 
proposed  and  §§4.410(c}  and  (d)  are 
adopted  as  amended.  Also,  we  have 
amended  the  cross-reference  in 


§  4.410(a)(4)  to  reflect  the  changes  made 
in  this  section. 

B.  Effectiveness  of  BLM  Wildfire 
Management  Decisions 

BLM  proposed  to  add  two  provisions, 
in  43  CFR  4190.1  and  5003.1,  that 
would  make  its  witdiire  management 
decisions  affecting  rangelands  and 
forests  effective  immediately,  that  is, 
when  issued.  The  proposal  defined  - 
"wildfire  management"  as  including  but 
not  limited  to  (1)  fuel  reduction  or  fuel 
treatment  such  as  prescribed  bums  and 
mechanical,  chemical,  and  biological . 
thinning  methods  and  (2)  projects  to 
stabilize  and  rehabilitate  lands  affected 
by  wildfirfe. 

In  the  following  paragraphs,  we  will 
discuss  the  substantive  comments  that 
addressed  the*LM  portion  of  the 
proposed  rule,  that  is,  the  proposed 
addition  of  43  CFR  4190.1  and  the 
proposed  revision  of  43  CFR  5003.1. 
These  comments  addressed  four 
principal  topics: 

•  Placing  BLM  wildfire  management 
decisions  in  full  force  and  effect 
pending  appeals; 

•  How  BLM  defines  wildfire 
management  decisions; 

•  Where  and  to  what  lands  the  new 
regulations  should  apply;  and 

,  •  How  the  changes  BLM  proposed  in 
these  areas  relate  to  the  regulations  of 
the  Office  of  Hearings  and  Appeals  and 
the  proposed  changes  to  those 
regulations. 

Accordingly,  we  Will  discuss  the 
comments  under  headings  based  on 
these  topics. . 

1.  How  Should  BLM  Put  Fire 
Management  Decisions  Into  Effect? 

Many  of  the  substantive  comments 
supported  the  proposed  rule  placing 
BLM  fire  management  decisions  in  full 
force  and  effect  pending  appeal.  These 
comments,  from  logging  interests, 
grazing  interests,  forestry  associations, 
and  local  government  organizations, 
basically  agreed  vdth  the  preamble 
statement  in  the  proposed  rule  that  the 
faster  BLM  is  able  to  take  action  to 
reduce  future  threats  of  wildland  fires, 
the  more  likely  BLM  can  safeguard 
public  and  firefighter  health  and  safety, 
protect  property,  and  improve 
environmental  baseline  conditions  in 
the  wildland-urban  interface  and  other 
priority  areas.  They  agreed  that  wildfire 
management  decisions  are  by  their 
nature  urgent,  both  to  prevent  or  reduce 
catastrophic  wildfires  in  upcoming  dry 
seasons,  and  to  speed  recovery  frtim 
past  fires  and  thereby  prevent  erosion, 
water  pollution,  and  other  harmful 
legacies  that  they  have  caused. 
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In  a  conunent  supporting  the 
proposed  rule,  a  professional  forestry 
society  said  that  wildfire  management 
decisions  to  perform  fuels  reduction  and 
hre  rehabilitation  and  stabilization 
should  be  implemented  efficiently  to 
protect  communities,  watersheds, 
wildlife  habitat,  and  adjacent  properties 
from  the  potentially  devastating  effects 
of  wildfire.  The  comment  said,  however, 
that  these  decisions  should  remain 
consistent  with  the  pre-defined 
objectives  and  goals  outlined  in  the 
applicable  Resource  Management  Plan 
and  should  adhere  to  all  applicable 
environmental  laws.  We  agree  with  this 
comment.  Our  fire  management  projects 
will  be  consistent  with  our  Resoiu'ce 
Management  Plans  and  applicable 
environmental  laws.  No  change  is 
necessary  in  the  final  rule... 

Other  comments,  mainly  from 
national  and  regional  environmental 
organizations,  raised  specific  objections 
and  concerns  that  require  discussion. 
This  discussion  follows. 

One  conunent  stated  that  the 
proposed  rule  would  discourage  public 
appeals  from  agency  actions,  which  are 
essential  to  public  participation.  The 
comment  cited  the  Federal  Land  Policy 
and  Management  Act  (FLPMA),  at 
Section  309(e),  which  requires  the 
Secretary  to  give  the  public  adequate 
notice  and  "opportunity  to  comment 
upon  the  formulation  of  standards  and 
criteria  for,  and  to  participate  in.  the 
preparation  and  execution  of  plans  and 
programs  for,  and  the  management  of. 
the  public  lands."  43  U.S.C.  1739(e). 
The  comment  went  on  to  say  (1)  that  the 
proposed  rule  would  allow  a  project  to 
begin  before  a  decision  is  made  on  the 
appeal,  effectively  discounting  public 
opinion;  (2)  that  a  decision  on  appeal  to 
reject  a  proposed  project  has  less  effect 
if  the  project  has  already  commenced 
and  the  negative  effects  of  the  action 
have  already  occurred;  and  (3)  that  the 
public  is  less  likely  to  participate  in  the 
decisionmaking  process  when  it  can 
have  no  real  or  immediate  effect  on  a 
proposed  project.  The  comment 
concluded  that  a  "policy  discouraging 
public  involvement  should  not  be 
adopted  because  it  contradicts  the  spirit 
of  FLPMA,  which  encourages  public 
comment  on  proposed  actions  and 
participation  in  the  appeal  process  for  a 
management  decision." 

Another  comment  addressing  the 
same  theme  said  that  the  purpose  of  a 
stay  pending  appeal  is  to  allow  project 
planners  the  opportunity  to  review 
citizen  concerns  and  modify  the 
project's  parameters  to  address  such 
concerns,  as  warranted,  prior  to  project 
implementation.  The  comment  went  on 
to  say  that  project  stays  have  two 


fundamental  benefits:  (1)  To  ensure  that 
potentially  unsound  environmental 
ramifications  of  project  decisions,  as 
identified  by  interested  parties,  do  not 
compromise  the  landscape  in  question; 
and  (2)  to  promote  trust  between  those 
citizens  who  have  sought  to  comment 
on  the  management  of  public  lands  and 
the  agency  responsible  for  carrying  out 
those  actions.  The  comment  concluded 
by  saying  that  the  rule  change 
undermines  the  value  of  public 
comment  by  allowing  citizen  concerns 
to  be  effectively  ignored,  further  eroding 
the  trust  citizens  have  in  public  land 
management  agency  decisions. 

The  appeal  process  is  not  part  of  the 
public  participation  required  by  Section 
309(e)  of  FLPMA.  The  rule  may 
discourage  some  appeals;  but  contrary 
to  the  concern  expressed  in  the 
comment,  it  encourages  public 
participation  by  making  it  more 
essential  at  the  project  design/ 
environmental  review  stage.  It  is  at  this 
stage  that  BLM  gathers  evidence  and 
public  input  upon  which  to  base  its  fire 
management  plans/projects  and 
decisions.  Also,  the  purpose  of  staying 
a  decision  pending  appeal  is  not  to  give 
the  BLM  further  opportxmity  to  consider 
issues  raised  by  the  appellant,  but  to 
protect  the  interests  of  the  appellant  and 
the  public  while  IBLA  is  considering  the 
appeal.  Finally,  while  the  proposed 
provision  made  these  decisions  effective 
immediately,  an  adversely  affected  party 
may  appeal  the  decision  and  petition 
the  Office  of  Hearings  and  Appeals  for 
a  stay  of  the  decision  pending  appeal 
under  43  CFR  4.21(b).  which,  if  granted, 
would  minimize  whatever  harm  the 
appellant  alleges. 

One  comment  said  that  the  proposed 
revision  is  entirely  unnecessary,  since 
BLM  and  the  Office  of  Hearings  and 
Appeals  already  have  the  authority  to 
make  a  decision  effective  immediately  if 
it  is  determined  to  be  in  the  "public 
interest"  to  do  so.  The  comment  went 
on  to  say  that  the  authority  for  this 
determination  should  remain  with  IBLA 
on  a  case-by-case  basis  to  avoid  any 
abuse  of  the  provision  by  line  officers  in 
the  field.  Another  conunent  from  an 
environmental  interest  group  also  stated 
that  the  new  provisions  were 
unnecessary,  since  in  appropriate 
circumstances  OHA  or  an  appeals  board 
could  find  that  the  public  interest 
requires  that  particular  fire  management 
decisions  should  be  placed  in  full  force 
and  effect  notwithstanding  the  fiUng  of 
appeals. 

The  final  rule  eliminates  a 
bureaucratic  step^requesting  OHA  to 
place  a  decision  in  full  force  and 
effect — in  making  often  very  lugent 
decisions  to  help  reduce  the  severity  of 


upcoming  firfe  seasons,  without  unduly 
impairing  the  ability  of  persons  to 
appeal  those  decisions  and  to  seek  stays 
of  the  decisions  pending  appeal 

The  authorities  to  which  me  first  of 
these  comments  refers  are  43  CFR 
4160.3(f).  which  allows  BLM  to  place 
certain  grazing  decisions  into  effect 
immediately  or  on  a  date  certain  and  to 
remain  in  effect  pending  appeal;  43  CFR 
5003.1  (paragraph  (a)  as  this  section  is 
revised  in  the  proposed  rule),  which 
provides  that  appealing  does  not 
automatically  suspend  the  ^fect  of  a 
forest  management  decision;  and  43 
CFR  4.21,  which  authorizes  the  OHA      > 
Director  or  IBLA  to  stay  a  decision  in 
the  public  interest  pending  appeal.  Of 
these  authorities,  section  4160.3(f) 
limits  full  force  and  effect  to  certain 
decisions  unrelated  to  wildfire 
management. 

In  light  of  the  disastrous  fire  seasons 
in  recent  years  and  the  ongoing  drought 
in  much  of  the  West.  BLM  views  its 
ability  to  carry  out  fire  management 
practices  as  a  matter  of  great  lugency. 
We  also  view  the  fire  management 
practices  we  contemplate,  mentioned  in 
the  proposed  rule  and  listed  in  sections 
4190.1(a)  and  5003.1(b)  of  this  final 
rule,  as  scientifically  justified. 
Therefore,  we  think  that  these  fire 
management  decisions  need  to  be 
effective  immediately  if  BLM  finds  a 
substantial  risk  of  wildfire  due  to  such 
problems  as  drought  and  fuels  buildup, 
or  an  immediate  risk  of  erosion  due  to 
wildfire.  We  have  added  language  to 
sections  4190.1  and  5003.1  requiring 
BLM  to  make  such  a  threshold  finding 
before  making  a  decision  effective 
immediately. 

If  wildfire  has  destroyed  the 
vegetation  on  a  tract  of  land,  especially 
sloped  land,  it  is  clear  that  wind  or  rain 
will  cause  erosion.  It  is  also  clear  that 
wind  or  rain  or  both  are  common 
occurrences  in  most  environments 
covered  by  these  regulations.' Therefore, 
the  time-related  standard  of  "inunediate 
risk"  is  appropriate  for  determining 
whether  a  decision  to  rehabilitate  a 
denuded  slope,  for  example,  especially 
one  situated  in  a  sensitive  circumstance 
like  above  a  trout  stream  or  a  salmon 
spawning  groimd,  should  be  made 
effective  immediately. 

However,  it  is  not  so  obvious  whether 
prescriptive  decisions  aimed  at 
preventing  or  reducing  catastrophic 
wildfires  would  routinely  meet  a 
threshold  of  "immediate  risk."  We 
therefore  believe  it  is  appropriate  to  use 
a  qualitative  threshold  of  "substantial 
risk"  for  these  decisions.  In  deciding 
whether  there  is  a  substantial  risk  of 
wildfire.  BLM  field  managers  will 
analyze  the  situation  based  on  the  Fire 
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Condition  Class  of  the  tract  of  range  or 
forest  land  in  question. 

BLM  recognizes  three  Fire  Condition 
Classes,  found  in  the  Implementation 
Plan  for  the  10- Year  Comprehensive 
Strategy.  A  Collaborative  Approach  for 
Reducing  Wildland  Fire  Risks  to 
Communities  and  the  Environment. 
May  2002. 

Fire  Condition  Class  1  refers  to  lands 
that  have  experienced  bums  in  their 
normal  range  of  fire  frequency.  The  risk 
of  losing  key  ecosystem  components 
from  the  occurrence  of  fire  remains 
relatively  low,  and  the  lands  will  be 
subject  to  maintenance  management. 

Fire  Condition  Class  2  refers  to  lands 
that  have  been  moderately  altered  from 
thefr  historical  range  of  fire  frequency 
by  either  increased  or  decreased  fire 
frequency.  BLM  has  identified  a 
moderate  risk  of  losing  key  ecosystem 
components,  as  well  as  human  property, 
in  these  lemds.  To  restore  thefr  historical 
fire  regimes,  these  lands  may  require 
some  level  of  restoration  through 
prescribed  fire,  mechanical  or  chemical 
treatments,  and  the  subsequent 
reintroduction  of  native  plants. 

Fire  Condition  Class  3  lands  have 
been  significantly  altered  from  their 
historical  range.  Because  fire  regimes 
have  been  extensively  altered  (i.e.,  fire 
has  not  occurred  for  far  longer  than 
normal  frequency  would  predict),  risk  of 
losing  key  ecosystem  components  from 
fire  is  hi^.  We  consider  such  lands  to 
be  at  high  risk  because  of  the  danger 
posed  to  people  and  property  and  the 
severe,  long-lasting  damage  likely  to 
result  to  species  and  watersheds  when 
a  fire  bums  on  these  lands,  particularly 
diu-ing  drought  years.  To  restore  their 
historical  fire  regimes — before  BLM  can 
employ  prescribed  fire  to  manage  fuel  or 
obtain  other  desired  benefits — tihese 
lands  may  require  multiple  mechanical 
or  chemical  restoration  treatments,  or 
reseeding. 

Under  this  rule.  Ffre  Condition  Class 
3  would  be  considered  to  pose 
substantial  risk  of  wildfire,  and  BLM 
would  make  wildfire  management 
decisions  for  these  lands  effective 
immediately.  Most  Fire  Condition  Class 
2  lands  would  also  be  regarded  this 
way,  but  field  managers  would  decide 
on  a  case-by-case  basis  whether  to  make 
these  decisions  effective  immediately 
(or  on  a  date  established  in  the 
decision).  BLM  would  generally  not 
make  maintenance  decisions  for  lands 
in  Fire  Condition  Class  1  effective 
immediately. 

Two  comments  stated  that  BLM 
already  has  several  categorical 
exclusions  under  the  National 
Envfronmental  Policy  Act  (NEPA)  that 
we  may  utilize  for  fuel  reduction 


strategies  and  other  vtrildfire 
management  activities,  referring  to  the 
Departmental  Manual  of  the  Department 
of  the  Interior  at  516  DM  6,  Appendix 
5.  One  comment  said  that  this  rendered 
the  proposed  regulation  change 
unnecessary.  The  other  comment  stated 
that  BLM  should  continue  to  utilize 
these  categorical  exclusions  where  they 
are  appropriate  to  protect  communities 
from  loss  of  life  and  property,  so  long 
as  these  projects  will  not  individually  or 
cumulatively  cause  significant 
environmental  effects;  but  it  luged  us  to 
withdraw  the  proposed  rule  lifting  the 
automatic  stay  provision  for  wildfire 
management  decisions. 

There  are  categorical  exclusions  that 
pertain  to  some  of  the  techniques  that 
BLM  would  likely  use  for  fire 
management: 

•  Precommercial  thinning  and  brush 
control  using  small  mechanical  devices; 

•  Sale  ana  removal  of  individual  trees 
and  small  groups  of  trees  that  are  dead, 
diseased,  injured,  or  that  pose  a  safety 
hazard,  where  no  new  roads  are 
necessary; 

•  Reforestation;  and 

•  Disposal  for  Christmas  trees, 
personal  firewood  use,  etc. 
However,  categorical  exclusions  have 
nothing  to  do  with  the  appeals  process, 
but  merely  allow  BLM  to  perform 
expedited  NEPA  reviews  as  set  forth  in 
CEQ  regulations.  Under  a  categorical 
exclusion,  BLM  must  still  document  its 
environmental  review  and  must  still 
consider  circumstances  such  as 
endangered  species,  air  quality,  and 
cultiual  resources.  Categorical 
exclusions  do  not  provide  for  an 
immediate  effective  date  or  expedited 
administrative  review  of  decisions  to 
implement  these  practices.  Further,  the 
categorical  exclusions  do  not  cover  such 
techniques  as  prescribed  biuns  and 
more  extensive  thiiming  that  might  be 
necessary  in  a  fire  management 
program. 

2.  How  Should  BLM  Define  a  Wildfire 
Management  Decision? 

One  comment  from  a  state  farm' 
bureau  federation  said  that  the  role  of 
livestock  grazing  needs  to  be  further 
defined  in  this  process,  and  suggested 
that  livestock  grazing  can  be  an  effective 
fuels  reduction  technique  and  can  also 
be  a  tool  to  control  noxious  weeds.  The 
comment  urged  that  Uvestock  grazing  be 
incorporated  into  fuel  reduction  projects 
as  one  element  of  effectively  controlling 
wildfire,  disease,  or  invasive  species. 

The  language  in  the  proposed  rule 
does  not  rule  out  the  incorporation  of 
livestock  grazing  in  a  fuel  reduction  (or 
pest  or  disease  control)  program.  Under 
43  CFR  4160.3.  BLM  has  the  discretion 


to  make  a  grazing  decision  connected  to 
wildfire  management  effective 
immediately.  However,  such  decisions 
will  not  routinely  be  made  effective 
immediately  under  this  rule.  Decisions 
as  to  pest  or  disease  control  are  beyond 
the  scope  of  this  rule. 

The  same  comment  went  on  to  relate 
grazing  to  open  space  preservation  and 
other  desirable  social  results.  However, 
these  ideas  go  beyond  the  narrow  focus 
of  this  rule,.which  is  wildfire 
management. 

One  comment  suggested  that  the  list 
of  types  of  fire  management  decisions 
that  BLM  should  make  effective 
immediately  pending  appeal  should 
include  removal  of  lightning-attracting 
snags.  The  comment  stated  that 
removing  snags  proved  to  be  the  key  to 
stopping  the  Tillamook  bums.  Only 
after  an  enormous  number  of  such  snags 
were  felled  were  the  fires  subject  to 
control,  according  to  the  comment. 

The  language  in  the  rule,  "Fuel 
reduction  or  fuel  treatment  such  as 
prescribed  bums  and  mechanical, 
chemical,  and  biological  thinning 
methods,"  is  certaiiUy  broad  enough  to 
include  removal  of  snags  (or  dead  trees) 
when  appropriate  (leaving  aside  the 
question  whether  snags  attract  lightning 
more  than  living  trees).  However,  due  to 
the  recognized  value  of  snags  (wildlife 
habitat,  nutrient  cycling,  longer-term 
source  of  large  woody  debris,  etc.)  many 
land  management  plans  contain  best 
management  practices  or  project  design 
features  that  specifically  require 
retention  of  an  appropriate  number  of 
snags.  The  removal  of  snags  is  best 
reviewed  in  the  context  of  an  overall 
forest  health  restoration  or  post-fire 
salvage  project.  In  order  to  preserve  the 
field  manager's  ability  to  make  reasoned 
decisions  based  on  the  particular 
circumstances  at  hand,  we  do  not  want 
to  list  specific  fire  management  tactics 
in  these  regulations. 

One  comment  from  a  liunber 
company  suggested  that  BLM  replace 
the  word  "thiiming"  with  the  word 
"removal"  because,  depending  on  the 
ecosystem  and  landscape,  some  wildfire 
management  actions  may  include  more 
than  just  thiiming,  and  "removal"  is  a 
broader  term.  We  have  amended  this 
provision  to  allow  thinning  with  or 
without  removal.  Whether  the  thinned " 
material  is  removed  from  the  site  is 
determined  by  the  local  BLM  manager 
based  on  how  best  to  achieve  the 
primary  objective  of  the  action:  Forest 
health  or  fuels  hazard  reduction  or  both. 
Thiiming  activities  not  related  to  these 
objectives  will  continue  to  be  subject  to 
section  5003.1(a)  of  the  final  rule. 

Several  comments  from 
environmental  interest  groups  stated 
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that  the  proposed  rule  was  overbroad  in 
characterizing  fire  management 
decisions  that  would  be  made  effective 
immediately.  These  comments  said  that 
the  proposed  rule  did  not  require  any 
determination  that  the  proposed  action 
will  safeguard  public  and  firefighter 
health  and  safety,  protect  property,  or 
improve  conditions  in  the  wildland- 
urban  interface,  and  that  the  proposed 
rule  thus  threatens  to  allow  projects 
having  no  appreciable  fire  reduction 
benefit  to  go  forward  before  there  is  any 
opportunity  for  administrative  review. 
We  have  amended  the  rule  to  require 
that  BLM  determine  that  vegetation, 
soil,  or  other  resources  on  the  public 
land  are  at  substantial  risk  of  wildfire 
due  to  drought,  fuels  buildup,  or  other 
reasons,  or  at  immediate  risk  of  erosion 
or  other  damage  due  to  wildfire,  before 
making  wildfire  management  decisions 
effective  immediately.  Further,  the 
decisions  that  BLM  will  implement 
under  this  rule  are  still  analyzed  under 
the  National  Environmental  Policy  Act 
during  their  development.  If  BLM 
prepares  an  Environmental  Impact 
Statement  or  Environmental 
Assessment,  the  "Purpose"  and  "Need" 
sections  of  those  documents  will  clearly 
make  the  link  to  the  project's  fire  hazard 
reduction  benefits.  Similarly,  the 
criteria  for  use  of  the  categorical 
exclusion  for  fuels  hazard  reduction 
clearly  specify  that  the  project  must  be 
for  this  purpose.  Finally,  this  rule  does 
not  prohibit  a  petition  for  a  stay  under 
section  4.21(b). 

Another  comment  stated  that  the 
proposed  revision  of  section  5003.1  is 
overly  broad  and  vague,  providing 
unhampered  discretion  to  BLM  line 
officers  to  remove  large  trees  far  from 
human  habitation  in  thinning  projects. 
It  went  on  to  say  that,  in  recent  history, 
many  BLM  projects  purporting  to 
reduce  fire  danger  have  included 
removal  of  large  trees,  which  is  an 
extremely  controversial  and 
scientifically  unjustifiable  action.  The 
comment  concluded  that,  while 
thinning  of  small  trees  and  removal  of 
brush  are  generally  acceptable  as  fuel 
reduction  treatment  in  the  vicinity  of 
homes  and  communities,  there  is  no 
scientific  evidence  to  suggest  that 
logging  of  large  trees,  which  are  more 
fire  resistant,  reduces  fire  danger  in  the 
forest  or  other  areas. 

The  text  of  the  regulation  in  question 
defines  wildfire  management  as 
including:  "Fuel  reduction  or  fuel 
treatment  such  as  prescribed  bums  and 
mechanical,  chemical,  and  biological 
thinning  methods."  We  have  not 
adopted  a  one-size-fits-all  diameter  limit 
on  tree  size  in  this  rule,  although  tree 
size  may  have  a  bearing  on  the  decision. 


BLM  intends  the  fuel  reduction 
contemplated  in  this  language  to  refer  to 
projects  that  we  implement  with  fuels 
hazard  reduction  or  forest  health  as  the 
primary  objective.  Fiuther.  BLM  follows 
the  NEPA  process  in  reaching  and 
justifying  its  decisions. 

Another  comment  expressed  concern 
that  the  proposed  rule  would  cause  and 
exacerbate  adverse  environmental 
impacts  of  wildfire  in  extremely 
sensitive  areas,  including  soil  erosion 
and  water  pollution.  The  comment  went 
on  to  suggest  that  salvage  logging  could 
be  authorized  as  a  "wildfire 
management  decision,"  but  would  have 
a  devastating  effect  on  recently  burned 
landscapes.  It  said  that  a  1995  report 
prepared  by  a  group  of  independent 
scientists,  known  as  the  Beschta  Report, 
concludes  that  logging  in  recendy 
burned  areas  will  have  significant 
adverse  impacts  on  the  environment, 
causing  soil  compaction  and  erosion, 
loss  of  habitat  for  cavity  nesting  species, 
and  loss  of  structurally  and  functionally 
important  large  woody  debris,  and  that 
leaving  large  woody  debris  will  not 
significantly  increase  the  risk  of  rebum. 
According  to  the  comment,  the  U.S. 
Forest  Service  confirmed  the  findings  of 
the  Beschta  Report  in  its  report  entitled 
"Environmental  Effects  of  Postfire 
Logging:  Literature  Review  and 
Annotated  Bibliography,"  stating  that 
"[flollowing  Beschta  and  others  (1995) 
and  Everett  (1995),  we  found  no  studies 
documenting  a  reduction  in  fire 
intensity  in  a  stand  that  have  (sic] 
previously  burned  and  then  been  | 

logged."  ' 

Tne  second  element  of  wildfire 
management  stated  in  the  proposed 
rule,  "[plrojects  to  stabilize  and 
rehabilitate  lands  affected  by  wildfire," 
contemplates  reseeding  and  soil 
stabilization,  not  salvage  logging  as 
suggested  in  the  comment.  BLM  may 
authorize  salvage  logging  in  appropriate 
circumstances,  after  conducting  the 
appropriate  level  of  NEPA  review.  We 
do  not  normally  consider  salvage 
logging  as  constituting  a  stabilization 
and  rehabilitation  activity.  We  do  not 
agree  that  the  Forest  Service  literature 
review  confirms  the  findings  of  the 
Beschta  Report,  which  to  our 
understanding  has  never  been  subject  to 
peer  review.  Salvage  logging  will 
continue  to  be  subjected  to  required 
environmental  review  and  implemented 
on  a  case-by-case  basis. 

One  comment  stated  that  ' 

"mechanical"  thinning  is  not  defined  in 
the  proposed  rule,  and  that  the  proposal 
purports  to  "apply  only  to  fire 
management  decisions,  not  to  other 
decisions  relating  to  grazing  or  timber 
sales."  it  went  on  to  say  that  if 


mechanical  thinning  techniques  include 
cutting  trees,  this  contradicts  the 
statement  that  this  action  does  not  apply 
to  timber  sales.  The  comment  concluded 
by  saying  that  unless  the  cut  trees  are 
disposed  of,  rather  than  sold,  the  action 
will  qualify  as  a  timber  sale,  and  that 
appeals  of  timber  sale  decisions  must  go 
through  the  current  administrative 
appeals  process.  Another  comment 
along  the  same  lines  said  that,  if  the  . 
BLM's  own  recbrd  is  an  appropriate 
reference,  this  definition  will  include 
large  scale  commercial  green  tree 
logging  as  well  as  salvage  logging. 

A  timber  sale,  planned  for  as  such  in 
BLM  Resource  Management  Plans,  is 
not  a  wildfire  management  project,  and 
would  not  be  covered  by  section 
5003.1(b).  However,  sales  of  small 
amoimts  of  liunber  may  be  incidental  to 
fire  management  thinning  projects. 
Thinning  stands  of  timber  is  more 
difficult  and  expensive  than  clearcutting 
the  same  stands,  and  less  profitable  for 
companies  engaged  in  such  activities, 
for  two  reasons:  the  small  trees  are  less 
valuable,  and  cutting  them  down 
individually  is  more  labor  intensive  and 
expensive.  Such  incidental  sales  may  be 
authorized  as  part  of  a  wildfire 
management  project  under  the  new 
regulations.  The  key  to  the  application 
of  the  rule  is  the  intent  of  the  project. 
As  long  as  the  primary  objective  of  the 
action  is  fuels  hazard  reduction,  this 
rule  applies. 

The  same  comment  went  on  to  say 
that  it  is  a  generally  accepted 
conclusion  that  the  sciences  of  fuel 
reduction  and  post-fire  restoration  are 
not  well-advanced  and  that  there  is  a 
great  deal  of  uncertainty  that  logging 
large  trees  can  in  fact  reduce  the 
probability  of  undesirable  fire  behavior. 
On  the  contrary,  the  comment  said, 
removing  large  trees  increases  the 
probability  of  catastrophic  fire  by 
opening  up  the  canopy,  warming  and 
drying  the  forest  floor  and  producing 
lai;ge  amounts  of  fuels.  The  comment 
also  stated  that  there  is  a  great  deal  of 
scientific  uncertainty  that  salvage 
logging  can  be  considered  ecologically 
beneficial  and  a  genuine  form  of 
rehabilitatioc.  It  also  challenged  the 
effectiveness  of  thi/ming  by  citing  both 
Federal  and  academic  scientists  who 
have  recently  doubted  that  thinning 
actually  reduces  fire  severity.  It  quoted 
a  September  17,  2002,  letter  by  12 
leading  academic  scientists  in  the  field 
of  forest  ecology: 

The  most  debated  response  to  alleviating 
destructive  fires  in  the  future — mechanically 
thinning  trees — has  had  limited  study,  and 
that  has  been  conducted  primarily  in  dry 
forest  types.  Thinning  of  overstory  trees,  like 
building  new  roads,  can  often  exacerbate  the 
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situation  and  damage  forest  health.  *  *  * 
Although  a  few  empirically  based  studies 
have  shown  a  systematic  reduction  in  fire 
intensity  subsequent  to  some  actual  thinning, 
others  have  documented  increases  in  fire 
intensity  and  severity. 

Franklin,  J.,  et  al.  09/17/02  letter  to 
President  Bush  and  Members  of 
Congress. 

We  agree  that  more  research  would  be 
useful,  as  scientists  agree  that  there  is  a 
lack  of  science-based  information  about 
what  specific  fuel  treatments  to  apply  to 
balance  a  complex  and  conflicting  mix 
of  objectives.  However,  there  is  general 
consensus  from  more  than  90  years  of 
fire  research  that  fires  bum  hotter  and 
faster  when  there  is  more  fuel  available 
to  feed  them.  The  basic  objective  of 
fuels  hazard  reductions  treatment  is  to 
remove  this  fuel.  Fuels  treatment 
programs  prescribed  under  the  10- Year 
Comprehensive  Strategy  and 
Implementation  Plan  for  the  National 
Fire  Plan  do  not  prescribe  a  thin-only 
strategy.  Thinning  is  accompanied  by 
follow-up  treatments.  The  scientific 
rationale  for  the  fire  behavior  benefits  of 
slash  treatment  after  thinning  and  of 
imderstory  prescribed  burning  are  well- 
documented  and  longstanding.  There  is 
peer-reviewed  science  and  general 
consensus  in  the  scientific  community 
that  properly  implemented  and 
maintained  fuel  treatments  that  include 
prescribed  biuning  will  result  in 
reduced  fire  severity  within  the  treated 
areas.  Fire  reduction  benefits  outside 
the  treated  areas  will  depend  on  a 
number  of  variables.  Understanding  the 
effect  of  these  variables  will  increase 
with  additional  research. 

However,  the  problem  of 
uncharacteristically  intense  and  volatile 
wildfire  behavior  in  certain  ecosystems 
is  getting  worse.  We  caruiot  Jifford  to 
wait  until  every  conceivable  scientific 
study  is  completed  before  we  take 
action. 

One  conunent  requested  an  expansion 
of  the  definition  for  wildfire 
management  under  proposed  sections 
4190.1  and  5003.1  to  add  mention  of 
restoration  treatment  of  unbumed  acres. 
The  comment  stated  that  wildfire 
restoration  of  lands  may  not  always  deal 
with  fuel  treatments,  but  rather  may 
require  other  management  actions  that 
woidd  retiun  the  land  to  its  historical 
fire  regimes.  It  gave  the  example  of 
altering  species  composition  through 
tree  planting.  It  suggested  adding  some 
language  on  landscape  restoration 
treatments  related  to  wildfire  to  these 
two  proposed  sections.  Another 
comment  stated  that  the  list  of  wildfire 
decisions  should  be  expanded  to 
include  decisions  necessary  to  mitigate 
insect  and  disease  outbreaks,  the  control 


of  invasive  species,  and  the  impacts  of 
other  natural  disasters  such  as  severe 
weather  events  and  seismic  activity.  The 
comment  went  on  to  say  that  these 
outbreaks  are  affecting  millions  of  acres 
of  the  nation's  forests  and  rangelands 
and  are  easily  spread  to  nearby  lands, 
and  that,  in  many  cases,  adjacent 
landowners  are  powerless  to  address  the 
problem  without  action  from  their 
Federal  neighbors. 

We  believe  that  changes  to  reflect 
these  comments  would  be  too  far 
beyond  the  scope  of  the  proposed  mle 
to  be  adopted  in  this  final  rule,  and 
lumecessary.  We  agree  that,  in  many 
instances,  forest  or  rangeland  restoration 
treatments  are  complementary  to  fuels 
management  decisions.  We  also  agree 
that  forest  and  rangeland  restoration  is 
more  than  simple  fuels  hazard 
reduction,  as  it  includes  other 
components  such  as  species 
composition,  re-introduction  of  native 
plants  in  the  luiderstory,  control  of 
exotic  or  invasive  species,  and  density 
management  to  improve  the  vigor  of 
residual  vegetation  for  resistance  to 
insects  and  disease.  A  well-designed 
fuels  hazard  project,  with 
interdisciplinary  input,  may  be  a  highly 
cost-effective  and  efficient  way  to  begin 
to  address  a  range  of  issues  relating  to 
forest  health.  A  fuels  hazard  project 
designed  with  such  interdisciplinary 
input  and  made  effective  inunediately 
may  serve  as  an  important  first  step,  and 
follow-up  actions  to  implement  the  non- 
fuels-reduction  aspects  of  the  project 
will  be  subject  to  appropriate  review 
and  administrative  appeal.  Existing 
section  5003.1  (section  5003.1(a)  of  this 
rule)  provides  that  filing  an  appeal  does 
not  automatically  suspend  the  effect  of 
forest  management  decisions,  which 
would  include  such  follow-up  actions. 
This  provision  has  long  been  available 
to  help  expedite  such  projects. 

3.  Where  and  to  What  Lands  Should  the 
Regulations  Apply? 

One  comment,  questioning  language 
in  the  preamble  of  the  proposed  rule, 
asked  what  BLM  meant  when  we 
intimated  that  the  new  provisions 
would  be  implemented  in  "wildland- 
urban  interface  and  other  priority  areas" 
(67  FR  77011,  77012),  but  did  not 
specify  in  the  regulatory  text  any 
particidar  lands  to  be  covered.  The 
comment  stated  that  "priority  area"  is 
not  defined  in  the  proposal,  and  that  if 
the  scope  of  the  project  is  truly  limited 
to  two  types  of  areas,  wildland-urban 
interface  and  priority  areas,  then 
"priority  area"  should  be  defined.  If, 
however,  the  conunent  said,  the  rules 
affect  all  BLM  land,  the  scope  shoidd  be 
clearly  stated.  Additionally,  the 


comment  concluded,  clarifying  these 
definitions  will  allow  the  rules  to  be 
construed  narrowly  and  avoid  inclusion 
of  areas  not  intended  to  be  covered  by 
the  rule. 

As  the  proposed  rule  stated,  BLM  will 
first  use  its  limited  wildfire 
management  resources  in  priority  areas, 
including  wildland-urban  interface 
lands.  The  rule  does  not  define  "priority 
areas";  BLM  has  discretion  to  identify 
such  areas  based  on  site-specific 
circumstances.  In  general,  priority  areas 
will  include  lands  containing  or  near 
human  habitation  and  business 
structiu-es,  sensitive  resources  such  as     • 
archaeological  sites,  endangered  species 
habitat,  municipal  watersheds,  and 
bumed-over  watersheds  subject  to 
erosion.  BLM  will  choose  many  wildfire 
management  projects  in  a  collaborative 
process  as  defined  in  BLM's  10- Year 
Comprehensive  Strategy  and 
Implementation  Plan  for 
implementation  of  the  National  Fire 
Plan.  Local  conditions  and  resources 
will  guide  the  field  manager  in  making 
wildfire  management  decisions. 

Several  comments  faulted  the 
proposed  rule  for  not  being  limited  to  or 
not  focusing  on  the  wildland-urban 
interface,  where  wildfires  have  the 
greatest  potential  for  property  damage 
and  for  impacts  on  human  health  and 
safety.  Some  of  the  same  comments 
questioned  how,  even  if  the  wildland- 
urban  interface  were  to  be  specifically 
targeted,  the  public  would  interact  in 
good  faith  with  such  management 
activities  when  they  proceed  on  the 
groimd  immediately,  potentially 
without  NEPA  review,  offering  to  the 
public  only  the  judicial  system  for 
recourse. 

We  recognize  the  urgency  of  dealing 
with  fire  management  issues  on  forest 
land  near  developed  areas,  but  it  woiUd 
be  unduly  narrowing  to  limit  the  effect 
of  the  rule  to  those  lands.  Other 
resources,  such  as  endangered  species 
habitat,  archaeological  or  other  cultural 
featiu«s,  or  sensitive  watersheds,  may 
make  fuel  reduction  or  treatment  imder 
section  5003.1(b)(1)  or  land  stabilization 
and  rehabilitation  under  section 
5003.1(b)(2)  equally  lu^ent  on  more 
remote  lands. 

A  categorical  exclusion  does  not 
exempt  an  agency  action  from 
environmental  review.  Rather,  it 
requires  the  agency  to  scrutinize  the 
proposed  action  to  see  whether  it  meets 
the  criteria  for  categorical  exclusion, 
that  is,  whether  it  is  the  type  of  action 
that  the  agency  has  decided,  through  its 
procediues  adopted  under  40  CFR 
1507.3  of  the  regulations  of  the  Council 
on  Environmental  Quality,  does  not 
individually  or  cimiulatively  have  a 
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significant  effect  on  the  human 
environment.  In  practice,  this  will 
normally  be  done  through  a 
documented  checklist  of  criteria. 

As  we  stated  earlier  in  this  preamble, 
maiung  decisions  effective  immediately 
encourages  public  participation  by 
maiung  it  more  essential  at  the  project 
design/environmental  review  stage.  It  is 
at  this  stage  that  BLM  gathers  evidence 
and  public  input  upon  which  to  base  its 
decisions. 

One  comment  from  an  association  of 
professional  foresters  suggested  that 
BLM  should  give  priority  to  areas 
outside  the  wildland-urban  interface 
area  when  dangerous  fuel  buildup  or 
post-wildfire  conditions  originating  on 
BLM-administered  public  lands  could 
have  impacts  on  adjacent  private  lands. 

We  are  not  stating  any  priorities  in 
this  rule.  The  local  field  manager  will 
determine  where  to  initiate  wildfife 
management  projects,  and  will  consult 
with  appropriate  local  interests, 
including  state  and  local  government 
agencies,  private  property  owners, 
academic  experts,  and  environmental 
interest  groups,  in  order  to  identify 
resources  or  properties  that  need 
protection. 

In  practice,  BLM  plans  and 
implements  forest  health  and  fuel 
reduction  treatments  both  within  and 
outside  the  wildland-urban  interface. 
Targeting  of  appropriated  dollars  for 
both  fiscal  year  2002  and  2003  was 
apportioned  approximately  60  percent 
to  wildland-urban  interface  and  40 
percent  to  non-wildland-urban  interface 
lands.  Also,  BLM  selects  all  fuels  and 
hazard  reduction  projects  with  input 
from  a  variety  of  Federal  and  non- 
federal stakeholders.  Thus,  a  wide 
variety  of  parties  aids  in  the  project 
priorization  process. 

The  same  comment  went  on  to 
suggest  that  BLM  lands  for  which  state 
forestry  agencies  have  initial  attack 
responsibilities  (due  to  the  location  or 
situation  of  the  land,  or  under 
cooperative  agreements  or  other 
arrangements)  should  also  be  included 
in  the  immediate  implementation  of  fire 
management  decisions.  Since  the  rule 
applies  to  all  fire  management 
decisions,  the  decisions  that  the 
comment  refers  to  will  be  effective 
immediately  when  BLM  makes  the 
determination  required  by  section 
4190.1(a)  or  5003.1(b). 

4.  How  Should  BLM's  Wildfire 
Management  Procedures  Relate  to  the 
Regulations  of  the  Office  of  Hearings 
and  Appeals? 

One  comment  said  that,  because 
piiblic  lands  decisions  often  involve 
irretrievable  natural  resources,  such  as 


wildlife  habitat,  BLM  should  at  least 
defend  its  actions  in  the  internal 
appeals  process  before  moving  forward 
with  a  disputed  action. 

The  problem  of  uncharacteristically 
intense  and  volatile  wildfire  behavior  in 
certain  ecosystems  is  getting  worse.  The 
intensity  of  some  of  these  fires  can 
result  in  post-fire  conditions  that  limit 
the  ability  of  the  site  to  be  rehabilitated/ 
restored.  It  is  precisely  because  wildfire 
management  decisions  often  involve 
irretrievable  natural  or  cultural 
resources,  or  human  habitations,  that 
these  decisions  must  be  made  effective 
immediately  and  the  appeals  process 
expedited. 

One  comment  stated  that  the 
proposed  rule  failed  to  explain  its 
relationship  with  43  CFR  4.21(a)(2)-(3) 
and  (b),  dealing  with  requests  for  stays 
of  bureau  decisions.  It  said  that  the 
preamble  stated  only  that  "the  BLM 
decision  will  not  be  subject  to  the 
automatic  stay  of  43  CFR  4.21(a)." 
Under  current  regulations,  the  comment 
continued, 

A  decision  becomes  effective  on  the  day 
after  the  appeals  period  expires,  unless  a 
petition  for  stay  pending  appeal  is  filed.  The 
proposed  regulation  does  not  state  that  its 
intent  is  to  eliminate  the  possibility  of  the 
IBLA's  granting  a  stay  under  the  standards  of 
43  CFR  §4.21(b).  Yet  it  is  silent  as  to  the 
effect  of  filing  a  petition  for  such  a  stay.  If 
the  intent  ofthe  rule  is  to  eliminate  the  45- 
day  stay  triggered,  under  current  regulations, 
by  the  filing  of  such  a  petition,  then  it 
effectively  eliminates  any  possibility  of 
meaningful  IBLA  review  of  "wildfire 
management  decisions."  If  the  BLM  can 
proceed  to  implement  a  decision  despite  the 
filing  of  a  petition  for  a  stay,  that  decision 
may  well  be  implemented  before  the  IBLA 
ever  rules  on  the  petition,  effectively 
eliminating  any  opportunity  for 
administrative  review.  Parties  adversely 
affected  will  have  no  alternative  but  to 
proceed  immediately  to  federal  court. 

The  comment  has  uncovered  a 
drafting  error  in  the  proposed  rule. 
Rather  than  exempting  wildfire 
management  decisions  from  the 
provisions  of  all  of  section  4.21,  it 
should  have  referred  specifically  to 
section  4.21(a)(1).  The  final  rule  corrects 
this  error.  The  stay  provisions  of  section 
4.21(b)  will  apply  to  decisions  made 
effective  immediately  under  this  final 
rule. 

OHA  is  developing  a  proposed  rule 
reorganizing  section  4.21.  When  that 
rule  is  published  in  final  form,  it  will 
include  conforming  amendments  to 
correct  any  cross-reference 
discrepancies  in  the  regulations 
promulgated  today  in  this  rule. 


C.  Tune  Limit  for  Decisions  on  Appeals 
From  BLM  Wildfire  Management 
Decisions 

OHA  proposed  to  add  a  new  section, 
43  CFR  4.416.  requiring  IBLA  to  decide 
appeals  from  BLM  wildfire  management 
decisions  within  60  days  after  all 
pleadings  have  been  filed.  Some 
comments  stated  that  the  60-day 
deadline  that  the  proposed  rule  sets  for 
the  IBLA  to  decide  appeals  in  "wildfire 
management"  cases  is  imreasonable  for 
several  reasons:  (1)  It  may  not  be 
possible  for  the  IBLA  to  decide 
"wildfire  management"  cases  within  the 
time  period  provided;  (2)  expediting 
these  cases  may  impose  additional 
delays  on  the  remainder  ofthe  Board's 
cases;  and  (3)  the  rule  imposes  no 
consequences  for  the  IBLA's  failure  to 
meet  the  60-day  deadline,  so  that  the 
result  of  the  Board's  failure  to  meet  the 
deadline  would  simply  be  for  the 
challenged  decision  to  continue  in  effect 
indefinitely,  frustrating  any  opportunity 
for  meaningful  administrative  review 
prior  to  a  project's  implementation  and 
its  potentially  irreversible  effects.  Other 
comments  said  that  the  effect  of  the  rule 
would  be  to  moot  the  issues  involved  in 
the  decision  before  an  objective 
decisionmaker  can  resolve  them. 

The  possibility  of  such  delay  in  other 
appeals  does  exist,  depending  on  how 
many  appeals  from  BLM  wildfire 
management  decisions  there  are;  but  the 
trade-off  in  the  use  of  IBLA's  resources 
is  appropriate  in  view  of  the  necessity 
for  rapid  implementation  of  wildfire 
management  decisions.  The  severity  of 
the  effects  of  recent  fire  seasons  on  the 
land  and  resources,  and  on  the  national 
and  local  economies,  justifies  whatever 
impacts  the  rule  may  have  on  other 
cases  on  IBLA's  docket.  Imposing  a  60- 
day  deadline  on  an  IBLA  decision  on 
the  merits  has  no  effect  on  the  ability  of 
an  appellant  to  petition  for  a  stay  of  the 
decision  appealed.  Petitioning  for  a  stay 
is  the  mechanism  for  preventing  a 
decision  from  remaining  in  effect 
indefinitely  pending  appeal,  if  the 
appellant  can  demonstrate  a  sufficient 
basis  for  staying  the  decision. 

One  comment  suggested  adding  to 
proposed  §4.416,  "and  within  180  days 
after  the  appeal  is  filed."  We  have 
adopted  this  suggestion  in  the  final  rule. 
The  added  language  will  provide  a 
definite  deadline  for  deciding  appeals 
from  wildfire  management  decisions. 

Proposed  section  4.416  is  adopted  as 
amended. 

D.  Proof  of  Service 

OHA  also  proposed  to  amend  three 
sections — 43  CFR  4.401(c)(2), 
4.422(c)(2),  and  4.450-5— to  provide 
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that  proof  of  service  of  documents  on 
other  parties  may  be  made  by  a 
statement  certifjring  that  service  has 
been  or  will  be  made  in  accordance  with 
the  applicable  rules  and  specifying  the 
date  and  manner  of  such  service. 
Although  some  comments  sedd  these 
provisions  should  not  be  amended,  on 
the  grounds  that  it  is  not  unreasonable 
to  require  an  appellant  to  provide  hard 
proof  that  it  has  filed  a  timely  appeal, 
most  comments  approved  the  proposed 
amendments  as  bringing  IBLA's  practice 
into  line  with  ciurent  rules  in  Federal 
and  state  courts. 

The  amendments  to  these  sections  are 
adopted  as  proposed. 

n.  Review  Under  Procedural  Statutes 
and  Executive  Orders 

A.  Regulatory  Planning  and  Review 
(Executive  Order  12866) 

Under  the  criteria  in  Executive  Order 
12866,  this  dociunent  is  not  a  significant 
rule.  The  Office  of  Management  and 
Budget  has  not  reviewed  this  rule  imder 
Executive  Order  12866. 

1.  This  rule  will  not  have  an  annual    . 
economic  effect  of  $100  million  or  more 
or  adversely  affect  in  a  material  way  an 
economic  sector,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  other  units  of 
government  or  commimities.  A  cost- 
benefit  and  economic  analysis  is  not 
required.  These  amended  regulations 
will  have  virtually  no  effect  on  the 
economy  because  they  merely  simplify 
proof  of  service,  codify  who  has  a  right 
of  appeal,  allow  BLM  to  make  wildfire 
management  decisions  effective 
immediately,  and  expedite  review  of 
those  decisions.  Any  economic  effects 
should  be  positive,  as  expedited  fuel 
reduction  projects  reduce  the  scope  and 
intensity  of  wildfire  conflagrations,  in 
tiun  reducing  the  destruction  of  natural 
resoiut:es  and  man-made  improvements. 

2.  This  rule  will  not  create 
inconsistencies  v»dth  or  interfere  with 
other  agencies'  actions.  This  rule 
amends  existing  regulations  of  the 
Office  of  Hearings  and  Appeals  and  the 
Bureau  of  Land  Management  so  that 
they  will  continue  to  be  consistent  with 
each  other. 

3.  This  rule  will  not  alter  the 
budgetary  effects  of  entitlements,  grants, 
user  fees,  loan  programs,  or  the  rights 
and  obligations  of  their  recipients. 
These  regulations  have  to  do  only  with 
the  procedures  for  hearings  and  appeals 
of  BLM  land  management  decisions,  not 
with  entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  These  regiUations 
merely  simplify  proof  of  service,  codify 
who  has  a  right  of  appeal,  allow  BLM  to 


make  wildfire  management  decisions 
effective  immediately,  and  expedite 
review  of  those  decisions. 

4.  This  rule  does  not  raise  novel  legal 
or  policy  issues.  These  regulations 
merely  simplify  proof  of  service,  codify 
who  has  a  right  of  appeal,  allow  BLM  to 
make  wildfire  management  decisions 
effective  immediately,  and  expedite 
review  of  those  decisions. 

B.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities  as 
defined  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Simplifying 
proof  of  service,  codifying  who  has  a 
right  of  appeal,  allowing  BLM  to  make 
wildfire  management  decisions  effective 
immediately,  and  expediting  review  of 
those  decisions  will  have  no  appreciable 
effect  on  small  entities.  A  Smsdl  Entity 
Compliance  Guide  is  not  required. 

C.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  rule  is  not  a  major  rule  imder  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 

1.  This  rule  will  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more.  Simplifying  proof  of  service, 
codifying  who  has  a  right  of  appeal, 
allowing  BLM  to  make  wildfire 
management  decisions  effective 
immediately,  and  expediting  review  of 
those  decisions  should  have  no  effect  on 
the  economy. 

2.  This  rule  will  not  cause  a  major  , 
increase  in  costs  or.  prices  for 
consumers,  individual  industries. 
Federal,  State,  local  government 
agencies,  or  geographic  regions. 
Simplifying  proof  of  service,  codifying 
who  has  a  right  of  appeal,  allowing  BLM 
to  make  wildfire  management  decisions 
effective  immediately,  and  expediting 
review  of  those  decisions  will  not  affect 
costs  or  prices  for  citizens,  individual 
industries,  government  agencies,  or 
geographic  regions. 

3.  This  rule  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S. -based 
enterprises  to  compete  with  foreign- 
based  enterprises.  Simplifying  proof  of 
service,  codifying  who  has  a  right  of 
appeal,  allowing  BLM  to  make  wildfire 
management  decisions  effective 
immediately,  and  expediting  review  of 
those  decisions  will  have  no  effects, 
adverse  or  beneficial,  on  competition, 
employment,  investment,  productivity, 
iimovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises. 


D.  Unfunded  Mandates  Reform  Act 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1531  et 
seq.y. 

1.  This  rule  will  not  have  a  significant 
or  unique  effect  on  State,  local,  or  tribal 
governments  or  the  private  sector.  Small 
government  entities  rarely  appeal  BLM 
wildfire  management  decisions. 
Simplifying  proof  of  service,  codifying 
who  has  a  right  of  appeal,  allowing  BLM 
to  make  wildfire  management  decisions 
effective  immediately,  and  expediting 
review  of  those  decisions  wiU  neither 
imiquely  nor  significantly  affect  these 
governments.  A  statement  containing 
the  information  required  by  the 
Unfunded  Mandates  Reform  Act,  2 
U.S.C.  1531  et  seq.  is  not  required. 

2.  This  rule  will  not  produce  an 
unfunded  Federal  mandate  of  $100    > 

-  million  or  more  on  State,  local,  or  tribal 
governments  or  the  private  sector  in  any 
year,  i.e.,  it  is  not  a  "significant 
regulatory  action"  luider  the  Unfunded 
Mandates  Reform  Act. 

E.  Takings  (Executive  Order  12630) 

In  accordance  with  Executive  Order 
12630,  the  rule  wiU  not  have  significant 
takings  implications.  A  takings 
implication  assessment  is  not  required. 
These  amendments  to  existing 
regulations  that  will  simplify  proof  of 
service,  codify  who  has  a  right  of 
appeal,  allow  BLM  to  make  wildfire 
management  decisions  effective 
immediately,  and  expedite  review  of 
those  decisions  will  have  no  effect  on 
property  rights.  The  rule  should  have 
the  effect  of  enabling  BLM  better  to 
protect  private  property  frtam 
catastrophic  wildfire. 

F.  Federalism  (Executive  Order  13132) 

In  accordance  with  Executive  Order 
13132,  these  final  regulations  do  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment.  There  is  no 
foreseeable  effect  on  states  from 
simplifying  proof  of  service,  codifying 
who  has  a  right  of  appeal,  allowing  BLM 
to  make  wildfire  management  decisions 
effective  immediately,  and  expediting 
review  of  those  decisions.  A  Federalism 
Assessment  is  not  required. 

G.  Civil  Justice  Reform  (Executive  Order 
12988) 

In  accordance  with  Executive  Order 
12988,  the  Office  ofthe  Solicitor  has 
determined  that  this  rule  will  not 
unduly  biu'den  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  ofthe  Order.  This  rule,  by 
merely  simplifying  proof  of  service, 
codifying  who  has  a  right  of  appeal, 
allowing  BLM  to  make  wildfire 
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management  decisions  effective 
immediately,  and  expediting  review  of 
those  decisions,  will  not  unduly  burden 
either  administrative  or  judicial 
tribunals. 

Comments  from  environmental 
interest  groups  addressed  this  issue  by 
saying  that,  because  the  proposed  rule 
will  allow  BLM  to  move  forward  with 
projects  despite  a  pending  appeal,  the 
proposed  rule  would  force  citizens  to  go 
directly  to  court  to  prevent  activities 
that  they  believe  adversely  affect  the 
environment.  These  comments 
concluded  that,  for  reasons  of  time, 
expense,  and  the  necessity  of  retaining 
counsel,  the  Federal  courts  represent  an 
impracticable  and  even  unavailable 
venue  for  many  members  of  the  public 
to  resolve  these  issues. 

However,  the  final  rule  has  been 
amended  to  make  it  clear  that  it  does 
not  prevent  appellants  from  seeking  a 
stay  of  the  decision  being  appealed. 
Also,  we  do  not  believe  that  the  wildfire 
management  decisions  we  contemplate 
making  will  be  appealed  as  frequently 
as  the  comment  writers  expect.  Finally, 
if  BLM's  wildfire  management  projects 
are  properly  planned,  with  extensive 
public  participation  in  the  spirit  of  the 
Secretary  of  the  Interior's  philosophy  of 
coordination,  communication,  and 
consultation  in  support  of  conservation, 
there  should  be  few  administrative  or 
court  challenges.  Even  if  the  final  rule 
leads  to  increased  resort  to  the  Federal 
courts,  the  urgency  of  wildfire 
management  justifies  the  arguable 
increased  burden  on  the  courts.  • 

H.  Paperwork  Reduction  Act 

These  regulations  do  not  require  an 
information  collection  from  10  or  more 
parties,  and  a  submission  under  the 
Paperwork  Reduction  Act  is  not 
required.  An  OMB  form  83-1  has  not 
been  prepared  and  has  not  been 
approved  by  the  Office  of  Policy 
Analysis.  These  regulations  simplify 
proof  of  service,  codify  who  has  aright 
of  appeal,  allow  BLM  to  make  wildfire 
management  decisions  effective 
immediately,  and  expedite  review  of 
those  decisions.  They  do  not  require  the 
public  to  provide  information. 

7.  National  Environmental  Policy  Act 

The  Department  has  analyzed  this 
rule  in  accordance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  42  U.S.C.  4321  et  seq..  Council 
on  Environmental  Quality  (CEQ) 
regulations,  40  CFR  part  1500,  and  the 
Department  Manual  (DM).  CEQ 
regulations,  at  40  CFR  1508.4,  define  a 
"categorical  exclusion"  as  a  category  of 
actions  that  the  Department  has 
determined  ordinarily  do  not 


individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  The  regulations  further 
direct  each  department  to  adopt  NEPA 
procedures,  including  categorical 
exclusions.  40  CFR  1507.3.  The 
Department  has  determined  that  the 
final  rule  is  categorically  excluded  from 
further  environmental  analysis  under 
NEPA  in  accordance  with  516  DM  2, 
Appendix  1 ,  which  categorically  ' 
excludes  "|p]oIicies,  directives, 
regulations  and  guidelines  of  an 
administrative,  financial,  legal, 
technical  or  procedural  nature."  In 
addition,  the  Department  has 
determined  that  none  of  the  exceptions 
to  categorical  exclusions,  listed  in  516 
DM  2,  Appendix  2,  applies  to  the  final 
rule.  The  final  rule  is  an  administrative 
and  procedural  rule,  relating  to  the 
timing  of  the  effectiveness  of  BLM 
wildfire  management  decisions  and  the 
Department's  administrative  appeals 
process.  The  rule  will  not  change  the 
requirement  that  projects  must  comply 
with  NEPA.  Therefore,  an 
environmental  assessment  or 
environmental  impact  statement  under 
NEPA  is  not  required. 

One  comment  expressed  concern 
about  the  cumulative  impacts  of  the 
proposed  rule  and  other  elements  of  the 
President's  "Healthy  Forests  Initiative." 
It  cited— 

•  Changes  in  Forest  Service 
regulations  implementing  the  Appeals 
Reform  Act, 

•  Direction  to  expedite  Endangered 
Species  Act  consultation  on  fuel 
treatment  projects,  and  guidance  from 
the  Council  on  Environmental  Quality 
on  conducting  environmental 
assessments  of  such  projects, 

•  The  proposed  revision  of  the 
National  Forest  Management  Act 
regulations, 

•  The  proposed  Categoricial 
Exclusions  for  salvage  logging  projects 
up  to  250'  acres,  and 

•  The  proposed  Categorical 
Exclusions  for  fuel  reduction  projects  on 
both  Forest  Service  and  BLM 
administered  lands. 

The  comment  went  on  to  say  that  the 
Categorical  Exclusion  proposals  would 
exempt  Forest  Service  and  BLM  fuel 
reduction  projects  from  NEPA 
documentation  requirements,  and  that 
the  proposed  BLM  wildfire  regulations 
would  not  provide  for  a  project  stay  on 
BLM-specific  wildfire  projects  pending 
appeal.  Consequently,  the  comment 
said,  the  cumulative  effect  of  these  two 
proposed  rule  changes  is  to  eliminate 
environmental  review  of  purported  fuel 
reduction  projects  while  allowing  them 
to  proceed  on  the  ground  during  an 
administrative  review.  The  comment  , 


concluded  that  it  is  critical  to  evaluate 
the  cumulative  effect  of  these  numerous 
rule  changes.  Another  comment  stated 
that  this  rule  "may  result  in  significant 
effects  that  are  unknown  and  thus 
require  at  least  an  EA." 

This  rule  is  strictly  procedural  in 
nature,  and  is  a  small  part  of  the  overall 
wildfire  management  and  Healthy 
Forests  Initiative.  It  does  not  change  any 
environmental  review  process  that  BLM 
must  follow  before  implementing  a 
wildfire  management  decision.  The  rule 
expedites  the  implementation  of  Federal 
decisions  that  still  require  proper  NEPA 
documentation.  BLM  is  preparing  an 
Environmental  Impact  Statement  to 
address  the  overall  environmental 
effects  of  other  aspects  of  the  Initiative. 
We  decline  to  address  those  concerns  in 
this  procedural  final  rule. 

/.  Executive  Order  13175.  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

As  required  by  Executive  Order  13175 
and  512  DM  2,  the  Department  of  the 
Interior  has  evaluated  potential  effects 
of  the  final  rule  on  Federally  recognized 
Indian  tribes  and  has  determined  that 
there  are  no  potential  effects.  The  final 
rule  will  not  affect  Indian  trust 
resources;  it  simplifies  proof  of  service, 
codifies  who  has  a  right  of  appeal, 
allows  BL.M  to  make  wildfire 
management  decisions  effective 
immediately,  and  provides  for 
expedited  review  of  those  decisions. 

We  received  one  comment  from  a 
commission  representing  the  interests  of 
several  Indian  Tribes  with  respect  to 
fishing,  hunting,  and  gathering,  and 
pasturing  livestock.  The  comment 
expressed  some  of  the  same  concerns 
shown  in  the  comments  of 
environmental  organizations  discussed 
elsewhere  in  this  preamble  as  to  the 
cumulative  effects  of  this  rule  and  other 
initiatives  of  the  Administration 
affecting  the  environment.  The 
comment  said  that  the  cumulative  effect 
of  these  proposals  would  "allow 
potentially  harmful  projects  to  be  * 

plaimed  and  implemented  without 
adequate  tribal  consultation, 
environmental  review,  or  opportunity 
for  appeal  or  public  oversight."  The 
comment  went  on  to  say: 

These  proposed  regulations  cannot  be 
reviewed  in  a  vacuum,  but  must  t>e 
considered  together  with  the  Departments 
[sic]  recent  addition  of  a  categorical 
exclusion  from  NEPA  review  for  "hazardous 
fuel  reduction"  activities.  The  categorical 
exclusions  have  the  potential  to  allow 
logging  and  even  grazing  projects  to  proceed 
without  environmental  review  or  adequate 
consultation  with  Tribes.  The  proposed 
appeal  changes  then  would  allow  these 
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projects  to  proceed  and  start  implementation 
despite  the  concerns  or  an  appeal.  Coupled 
together,  this  will  greatly  reduce  the  Tribes', 
or  any  interested  party's,  ab^ity  to  provide 
substantive  input  on  the  adverse  effects  of  a 
proposed  project. 

We  recognize  these  concerns.  While 
we  do  not  believe  there  is  a  necessity  to 
consult  with  specific  Tribes  or  their 
representatives  about  this  rule  beyond 
accepting  their  public  comments  about 
it,  there  certainly  may  be  need  to 
consult  with  them  regarding  specific 
wildfire  management  projects  if  they 
may  have  impacts  on  Indian  trust 
resources.  Further,  as  stated  earlier  in 
this  preamble,  BLM  is  preparing  an 
Environmental  Impact  Statement 
reviewing  the  possible  impacts  of  the 
Healthy  Forests  Initiative,  and  these 
tribal  concerns  will  be  considered  there. 

K.  Effects  on  the  Nation 's  Energy  Supply 
(Executive  Order  13211) 

In  accordance  with  Executive  Order 
13211,  we  have  found  that  this  final  rule 
will  not  have  a  significant  effect  on  the 
nation's  energy  supply,  distribution,  or 
use.  Simplifying  proof  of  service, 
codifying  who  has  a  right  of  appeal, 
allowing  BLM  to  make  wildfire 
management  decisions  effective 
immediately,  and  expediting  review  of 
those  decisions  will  not  affect  energy 
supply  or  consumption. 

L  Authors^ 

The  principal  authors  of  this  final  rule 
are  Will  A.  Irwin.  Administrative  Judge, 
'Interior  Board  of  Land  Appeals,  and 
Michael  H.  Schwartz  and  Ted  Hudson. 
Bureau  of  Land  Management,  assisted 
by  Michael  Hickey  and  Amy  Sosin, 
Office  of  the  Solicitor,  Department  of 
the  Interior. 

List  of  Subjects 

43  CFR  Part  4 

Administrative  practice  and 
procedure,  Grazing  lands,  Public  lands. 

43  CFR  Part  4100 

Administrative  practice  and 
procedure,  Grazing  lands,  Livestock, 
Penalties,  Range  management ^  Reporting 
and  recordkeeping  requirements. 

43  CFR  Part  5000 

Administrative  practice  and 
procedure,  Forests  and  forest  products, 
Public  lands. 


Dated:  May  19,  2003. 

P.  L3rnn  Scarlett, 

Assistant  Secretary — Policy,  Management 
and  Budget. 

Dated:  May  14,  2003. 

Rebecca  W.  Watson,    < 

Assistant  Secretary — Land  and  Minerals 
Management. 

■  For  the  reasons  set  forth  in  the 
preamble,  part  4,  subpart  E,  and  part 
5000,  subpart  5003  of  Title  43  of  the 
Code  of  Federal  Regulations  are 
amended,  and  part  4100,  subpart  4190  of 
Title  43  of  the  Code  of  Federal 
Regulations  is  added,  as  set  forth  below: 

43  CFR  Subtitle  A— Office  of  the 
Secretary  of  the  Interior 

PART  4— {AMENDED] 

Subpart  E— Special  Rules  Applicable 
to  Public  Land  Hearings  and  Appeals 

■  1 .  The  authority  for  43  CFR  part  4, 
subpeut  E,  continues  to  read: 

Authority:  Sections  4.470  to  4.478  also 
issued  under  aulhority  of  sec.  2,  48  Stat. 
1270;  43  U.&C.  315a.' 

■  2.  In  §  4.401,  revise  paragraph  (c)(2)  to 
read  as  follows: 

§4.401     Documents. 

***** 

(c)  *  *  *      . 

(2)  At  the  conclusion  of  any  document 
that  a  party  must  serve  under  the 
regulations  in  this  part,  the  party  must 
sign  a  written  statement  certifj'ing  that 
service  has  been  or  will  be  made  in 
accOTdance  with  the  applicable  rules 
and  specifying  the  date  and  manner  of 
such  service. 
***** 

■  3.  In  §  4.410,  redesignate  paragraph  (b) 
as  (e),  and  revise  paragraph  (a)(4)  and 
add  paragraphs  (b)>  (c),  and  (d)  to  read  as 
follows^ 

§4.410    Who  may  appeal. 

(a)  *   *   * 

^  (4)  As  provided  in  paragraph  (e)  of 
this  section. 

(b)  A  party  to  a  case,  as  set  forth  in 
paragraph  (a)  of  this  section,  is  one  who 
has  taken  action  that  is  the  subject  of  the 
decision  on  appeal,  is  the  object  of  that 
decision,  or  has  otherwise  participated 
in- the  process  leading  to  the  decision 
under  appeal,  e.g.,  by  filing  a  mining 
claim  or  application  for  use  of  public 
lands,  by  commenting  on  an 
environmental  document,  or  by  filing  a 
protest  to  a  proposed  action. 

(c)  Where  BLM  provided  an 
opportunity  for  participation  in  its 
decisionmaking  process,  a  party  to  the 
case,  as  set  forth  in  paragraph  (a)  of  this 


section,  may  raise  on  appeal  only  those 
issues: 

(J)  Raised  by  the  party  in  its  prior 
participation;  or 

(2)  That  arose  after  the  close  of  the 
opportunity  for  such  participation. 

(d)  A  party  to  a  case  is  adversely       ~ 
affected,  as  set  forth  in  paragraph  (a)  of 
this  section,  when  that  party  has  a 
legally  cognizable  interest,  and  the 
decision  on  appeal  has  caused  or  is 
substantially  likely  to  cause  injury  to 
that  interest. 


■  4.  Section  4.416  is  added  under  the 
undesignated  center  heading  "actions  by 
board  of  land  appeals"  to  read  as  follows: 

§  4.41 6    Appeals  of  wildfire  management 
decisions. 

The  Board  must  decide  appeals  from 
decisions  under  §4190.1  and  §  5003.1(b) 
of  this  title  within  60  days  after  all 
pleadings  have  been  filed,  and  vdthin 
180  days  after  the  appeal  was  filed. 

■  5.  In  §4.422,  revise  paragraph  (c)(2)  to 
read  as  follows: 

§4.422    Documents. 


(c)  *  *  * 

(2)  At  the  conclusion  of  any  document 
that  a  party  must  ser\'e  under  the 
regulations  in  this  part,  the  part>'  or  its 
representative  must  sign  a  written 
statement  certifying  that  service  has 
been  or  will  be  made  in  accordance  with 
the  applicable  rules  and  specifying  the 
date  and  manner  of  such  service. 


■  6.  In  §  4.450-5.  revise  the  introductory 
paragraph  to  read  as  follows: 

§4.450-5    Service. 

The  complaint  must  be  served  upon 
every  contestee  in  the  manner  provided 
in  §  4.422(c)(1).  Proof  of  service  must  be 
made  in  the  manner  provided  in 
§  4.422(c)(2).  In  certain  circumstances, 
service  may  be  made  by  publication  as 
provided  in  paragraph  {b)(l)  of  this 
section.  When  the  contest  is  against  the 
heirs  of  a  deceased  entryman,  the  notice 
must  be  served  on  each  heir.  If  the 
person  to  be  personally  served  is  an 
infant  or  a  person  who  has  been  legally 
adjudged  incompetent,  service  of  notice 
must  be  made  by  delivering  a  copy  of 
the  notice  to  the  legal  guardian  or 
committee,  if  there  is  one,  of  such  infant 
or  incompetent  person.  If  there  is  no 
guardian  or  committee,  then^ervice 
must  be  by  delivering  a  copy  of  the 
notice  to  the  person  having  the  infant  or 
incompetent  person  in  charge. 
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43  CFR  Chapter  II — Bureau  of  Land 
Management,  Department  of  the  Interior 

PART  4100— GRAZING 
ADMINISTRATION— EXCLUSIVE  OF 
ALASKA 

■  7.  The  authority  citation  for  part  4100 
continues  to  read: 

Authority:  43  U.S.C.  315.  315a-315r. 
llSld.  1740. 

■  8.  Add  subpart  4190,  consisting  of 
4190.1,  to  read  as  follows: 

Subpart  4190— Effect  of  Wildfire 
Management  Decisions 

f  41 90.1    Effect  of  wildfire  management 
decisions. 

(a)  Notwithstanding  the  provisions  of 
43  CFR  4.21(a)(1).  when  BLM 
determines  that  vegetation,  soil,  or  other 
resources  on  the  public  lands  are  at 
substantial  risk  of  wildfire  due  to 
drought,  fuels  buildup,  or  other  reasons, 
or  at  immediate  risk  of  erosion  or  other 
damage  due  to  wildfire.  BLM  may  make 
a  rangeland  wildfire  management 
decision  effective  immediately  or  on  a 
date  established  in  the  decision. 
Wildfire  management  includes  but  is 
not  limited  to: 


(1)  Fuel  reduction  or  ftiel  treatment 
such  as  prescribed  bums  and 
mechanical,  chemical,  and  biological 
thinning  methods  (with  or  without 
removal  of  thinned  materials);  and 

(2)  Projects  to  stabilize  and 
rehabilitate  lands  afifected  by  wildfire. 

(b)  The  Interior  Board  of  Land 
Appeals  will  issue  a  decision  on  the 
merits  of  an  appeal  of  a  wildfire 
management  decision  under  paragraph 
(a)  of  this  section  within  the  time  limits 
prescribed  in  43  CFR  4.416. 

PART  5000— ADMINISTRATION  OF 
FOREST  MANAGEMENT  DECISIONS 

■  9.  The  authority  citation  for  part  5000 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1181(a);  43  U.S.C. 
1701:  30  U.S.C.  601  etseq. 

Subpart  5003 — Administrative 
Remedies 

■  10.  Revise  §  5003.1  to  read  as  follows: 

§  5003.1    Effect  of  decisions;  general. 

(a)  Filing  a  notice  of  appeal  under  part 
4  of  this  title  does  not  automatically 
suspend  the  effect  of  a  decision 
governing  or  relating  to  forest 


management  as  described  under 
sections  5003.2  and  5003.3. 

(b)  Notwithstanding  the  provisions  of 
43  CFR  4.21(a)(1).  when  BLM 
determines  that  vegetation,  soil,  or  other 
resources  on  the  public  lands  are  at 
substantial  risk  of  wildfire  due  to 
drought,  fuels  buildup,  or  other  reasons, 
or  at  immediate  risk  of  erosion  or  other 
damage  due  to  wildfire,  BLM  may  make 
a  \yildfire  management  decision  made 
under  this  part  and  parts  5400  through 
5510  of  this  chapter  effective 
immediately  or  on  a  date  established  in 
the  decision.  Wildfire  management 
includes  but  is  not  limited  to: 

(1)  Fuel  reduction  or  fuel  treatment 
such  as  prescribed  bums  and 
mechanical,  chemical,  emd  biological 
thinning  methods  (with  or  without 
removal  of  thinned  inaterials);  and 

(2)  Projects  to  stalulize  and 
rehabilitate  lands  affected  by  wildfire. 

(c)  The  Interior  Board  of  Land 
Appeals  will  issue  a  decision  on  the 
merits  of  an  appeal  of  a  wildfire 
management  decision  under  paragraph 
(b)  of  this  section  within  the  time  limits 
prescribed  in  43  CFR  4.416. 

(PR  Doc.  03-14103  Filed  6-2-03;  12:53  pm] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WlkJItfe  Servica 
mN  1018-AJ02 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  402 
[DocicetNo.030506115-311S-01]    ; 
RIN  0648-AR05 

Joint  Counterpart  Endangered  Species 
Act  Section  7  Consultation 
Regulations 

AGENCIES:  U.S.  Fish  and  Wildlife 
Service,  biterior;  Bureau  of  Land 
Management,  Interior;  National  Park 
Service,  Interior;  Bureau  of  Indian 
Affairs,  Interior;  Forest  Service, 
Agricultiu-e;  National  Marine  Fisheries 
Service,  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 
ACTION:  Proposed  rule. 

summary:  As  part  of  the  President's 
Healthy  Forests  Initiative  announced  in 
August  2002,  the  U.S.  Department  of  the 
Interior,  Fish  and  Wildlife  Service 
(FWS)  and  the  U.S.  Department  of 
Conmierce,  National  Oceanic  and 
Atmospheric  Administration,  National 
Marine  Fisheries  Service  (NMFS)  (singly 
or  jointly.  Service),  in  cooperation  with 
the  U.S.  Department  of  Agriculture, 
Forest  Service  (FS)  and  the  Bureau  of 
Indian  Affairs  (BIA).  Bureau  of  Land 
Management  (BLM),  and  National  Park 
Service  (NPS),  are  proposing  joint 
counterpart  regulations  for  consultation 
under  section  7  of  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1531  et  seq.)  (ESA)  to  streamline 
consultation  on  proposed  projects  that 
support  the  National  Fire  Plan  (NFP),  an 
interagency  strategy  approved  in  2000  to 
reduce  risks  of  catastrophic  wildland 
fires  and  restore  fire-adapted 
ecosystems.  These  counterpart 
regulations,  authorized  in  general  at  50 
CFR  402.04,  will  provide  an  optional 
alternative  to  the  existing  section  7 
consultation  process  described  in  50 
CFR  part  402,  subparts  A  and  B.  The 
counterpart  regulations  complement  the 
general  consultation  regulations  in  part 
402  by  providing  an  alternative  process 
for  completing  section  7  consultation  for 
agency  projects  that  authorize,  fund,  or 
carry  out  actions  that  support  the  NFP. 
The  alternative  consultation  process 
contained  in  these  proposed  counterpart 
regulations  will  eliminate  the  need  to 
conduct  informal  consultation  and 


eliminate  the  requirement  to  obtain 
written  concurrence  from  the  Service  for 
^  those  NFP  actions  that  the  Action 
'Agency  determines  are  "not  likely  to 
adversely  affect"  (NLAA)  any  listed 
species  or  designated  critical  habitat. 
DATES:  Comments  on  this  proposal  must 
be  received  by  August  4,  2003,  to  be 
considered  in  the  final  decision  on  this 
proposal. 

ADDRESSES:  Comments  or  materials 
concerning  the  proposed  rule  should  be 
sent  to  the  Chief,  Division  of 
Consultation,  Habitat  Conservation 
Planning,  Recovery  and  State  Grants, 
U.S.  Fish  and  Wildlife  Service,  4401 
North  Fairfax  Drive,  Room  420, 
Arlington,  Virginia  22203.  Comments 
can  also  be  accepted  if  submitted  via  e- 
mail  to  healthyforests@fws.gov. 
Comments  and  materials  received  in 
conjunction  with  this  rulemaking  will 
be  available  for  inspection,  by 
appointment,  diu-ing  normal  business 
hours  at  the  above  address. 

The  FWS  has  agreed  to  take 
responsibility  for  receipt  of  public 
comments  and  will  share  all  comments 
it  receives  with  NMFS  and  the  Action 
Agencies.  All  the  agencies  will  work 
together  to  compile,  analyze,  and 
respond  to  public  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Leonard,  Chief,  Division  of 
Consultation,  Habitat  Conservation 
Planning,  Recovery  and  State  Grants,  at 
the  above  address  (Telephone  703/358- 
2171,  Facsimile  703/358-1735)  or  Phil 
Williams,  Chief,  Endangered  Species 
Division,  NMFS,  1315  East-West 
Highway,  Silver  Spring,  MD  20910'(30l/ 
713-1401;  facsimile  301/713-0376). 
SUPPLEMENTARY  INFORMATION: 

Implemeiitation  of  National  Fire  Plan 

In  response  to  several  years  of 
catastrophic  wildland  fires  throughout 
the  United  States  culminating  in  the 
particularly  severe  fire  season  in  2000, 
when  over  6.5  million  acres  of  wildland 
areas  burned,  President  Clinton  directed 
the  Departments  of  the  Interior  and 
Agricultiu^  to  develop  a  report 
outlining  a  new  approach  to  managing 
wildland  fires  and  restoring  fire-adapted 
ecosystems.  The  report,  entitled 
Managing  the  Impact  of  Wildfires  on 
Communities  and  the  Environment,  was 
issued  September  8,  2000.  This  report 
set  forth  ways  to  reduce  the  impacts  of 
fires  on  nual  communities,  a  short-term 
plan  for  rehabilitation  of  fire-damaged 
ecosystems,  and  ways  to  limit  the 
introduction  of  invasive  species  and 
address  natural  restoration  processes. 
The  report,  and  Lhe  accompanying 
budget  requests,  strategies,  plans,  and 
direction,  have  become  known  as  the 


NFP.  The  NFP  is  intended  to  reduce  risk 
to  conmiimities  and  natural  resources 
from  wildland  fires  through 
rehabilitation,  restoration  and 
maintenance  of  fire-adapted  ecosystems, 
and  by  the  reduction  of  accumulated 
fuels  or  highly  combustible  fuels  on 
forests,  woodlands,  grasslands,  and 
rangelands. 

In  August  2002,  during  another  severe 
wildland  fire  season  in  which  over  7.1 
million  acres  of  wildlands  burned. 
President  Bush  announced  the  Healthy 
Forests  Initiative.  The  initiative  was 
intended  to  accelerate  implementation 
of  the  fuels  reduction  and  ecosystem . 
restoration  goals  of  the  NFP  in  order  to 
minimize  the  damage  caused  by 
catastrophic  wildfires  by  reducing 
uimecessary  regulatory  obstacles  that 
have  at  times  delayed  and  frustrated 
active  land  management  activities. 
Because  of  nearly  a  century  of  policies 
to  exclude  fire  from  performing  its 
historical  role  in  shaping  plant 
commiuiities,  fires  in  our  public  forests 
and  rangelands  now  threaten  people, 
communities,  and  natural  resources  in 
ways  never  before  seen  in  our  Nation's 
history. 

Many  of  the  Nation's  forests  and 
rangelands  have  become  unnaturally 
dense  as  a  result  of  past  fire  suppression 
policies.  Today's  iorests  contain 
previously  unrecorded  levels  of  fuels, 
while  highly  flammable  invasive  species 
now  pervade  many  rangelands.  As  a 
result,  ecosystem  health  has  suffered 
significantly  across  much  of  the  Nation. 
When  coupled  with  seasonal  droughts, 
these  unhealthy  forests  and  rangelands, 
overloaded  with  fuels,  are  vulnerable  to 
unnaturally  severe  wildland  fires.  The 
geographic  scope  of  the  problem  is 
enormous,  with  estimates  approaching 
200  million  acres  of  forest  and 
rang^land  at  risk  of  catastrophic  fire. 
The  problem  has  been  building  across 
the  landscape  for  decades.  Its  sheer  size 
makes  it  impossible  to  treat  all  the  acres 
needing  attention  in  a  few  years  or  even 
within  the  next  decade. 

In  2002  alone,  the  Nation  experienced 
over  88,000  wildland  fires  that  cost  the 
Federal  government  $1.6  billion  to 
suppress.  Many  of  these  wildfires 
significantly  impacted  threatened  or 
endangered  species.  The  Biscuit  Fire 
biuned  an  area  of  499,570  acres  in 
Oregon  and  California  that  included  49 
nest  sites  and  50,000  acres  of  designated 
critical  habitat  for  the  threatened 
northern  spotted  owl  and  14  nesting 
areas  and  96,000  acres  of  designated 
critical  habitat  for  the  threatened 
marbled  murrelet.  The  estimated  fire 
suppression  cost  was  $134,924,847.  The 
Rodeo-Chediski  fire  in  Arizona,  the 
largest  fire  in  the  State's  post-settlement 
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history,  biuned  through  462,614  acres, 
including  20  nesting  areas  for  the 
threatened  Mexican  spotted  owl.  Unless 
fuel  loads  can  be  reduced  on  the 
thousands  of  acres  classified  at  high  risk 
of  catastrophic  wildfires,  more  adverse 
effects  like  those  of  the  2002  fire  season 
are  certain  to  occur. 

The  long-term  strategy  for  the  NFP  is 
to  correct  problems  associated  with  the 
disruption  of  natural  fire  cycles  as  a 
result  of  fire  suppression  policy  or  fire- 
prone  non-native  invasive  species  and 
minimize  risks  to  public  safety  and 
private  property  due  to  the  increase  in 
amount  and  complexity  of  the  urban/ 
wildland  interface.  The  NFP  calls  for  a 
substantial  increase  in  the  number  of 
acres  treated  annually  to  reduce 
unnaturally  high  fuel  levels,  which  will 
decrease  the  risks  to  communities  and 
to  the  environment  caused  by 
unplanned  and  unwanted  wildland  fire. 
These  types  of  preventative  actions  will 
help  ensure  public  safety  and  fulfill  the 
goals  of  the  President's  Healthy  Forests 
Initiative.  - 

The  FS,  BL\,  BLM,  and  NPS,  as 
Federal  land  management  agencies,  play 
an  important  role  in  implementing 
actions  under  the  NFP  that  will  reduce 
the  potential  risks  of  catastrophic 
wildland  fire.  The  FWS  also  develops 
and  carries  out  actions  in  support,  of  the 
NFP  on  National  Wildlife  Refuges  or 
National  Fish  Hatcheries.  These  five 
agencies  constitute  the  Action  Agencies 
who  may  use  the  counterpart 
regulations  proposed  herein.  The  types 
of  projects  being  conducted  by  these 
agencies  under  the  NFP  include 
prescribed  fire  (including  naturally 
occurring  wildland  fires  managed  to 
benefit  resources),  mechai^ical  fuels 
treatments  (thinning  and  removal  of 
fuels  to  prescribed  objectives), 
emergency  stabilization,  burned  area 
rehabilitation,  road  maintenance  and 
operation  activities,  ecosystem 
restoration,  and  culvert  replacement 
actions.  Prompt  implementation  of  these 
types  of  actions  will  substantially 
improve  the  condition  of  the  Nation's 
forests  and  rangelands  and  substantially 
diminish  potential  losses  of  human  lives 
and  property  caused  by  wildland  fires. 
The  Service  and  the  Action  Agencies  are 
proposing  these  counterpart  regulations 
to  accelerate  the  rate  at  which  Uiese  type 
of  activities  can  be  implemented  such 
that  the  likelihood  of  catastrophic 
wildland  fires  i^  reduced. 

Federal  Fuels  Treatment  Activities 

Each  of  the  Action  Agencies  has 
substantial  experience  in  planning  and 
implementing  projects  that  further  the 
goals  of  reducing  risks  associated  with 
wildland  fires,  while  improving  the 


condition  of  our  public  lands  and 
wildlife  habitat.  The  FS  works 
collaboratively  with  its  partners  to 
design  and  implement  projects  to  meet 
a  variety  of  land  and  resource 
management  objectives,  including 
projects  to  improve  habitat  for  wildlife 
and  fish  species.  Through  several 
himdred  rehabilitation,  restoration  and 
hazardous  fuels  reduction  projects 
under  the  NFP,  the  FS  treats  over  2 
million  acres  each  year  to  benefit 
natural  resources,  people,  and 
communities.  All  of  these  projects  have 
long-term  multiple  resource  benefits, 
and  several  have  short-term  wildlife 
benefits  as  well.  On  the  Winema  and 
Fremont  National  Forests  in  Oregon,  a 
thousand  acres  of  forest  were  thinned 
and  underburued  to  protect  stands  and 
large  trees  from  wildfire,  and  to  increase 
the  longevity  of  those  trees  used  by  bald 
eagles  for  nesting  and  roosting.  On  the 
Santa  Fe  National  Forest  in  New 
Mexico,  after  habitat  loss  due  to  the 
Cerro  Grande  Fire,  ground  cover  in  the 
form  of  large  fallen  woody  material  has 
been  restored  to  benefit  the  Jemez 
Mountain  salamander.  Habitat  that  had 
been  deunaged  by  post-wildland  fire  " 
debris  flows  has  been  restored  to  reduce 
erosioii  and  benefit  Yellowstone 
cutthroat  trout  on  the  Custer  J^ational 
Forest  in  Montana.  On  the  Jefferson 
National  Forest  in  Virginia,  prescribed 
fire  is  used  every  3  years  on  Mf.  Rogers 
to  maintain  the  grassy  bald  arqa  in  a 
grass-forb  stage  and  prevent  woody 
vegetation  from  becoming  established 
that  would  out  compete  rare  plant 
species.  Similarly,  on  the  National 
Forests  in  Mississippi,  prescribed 
burning  reduces  woody  vegetation  and 
fuels,  encourages  fire-dependent 
perennials,  and  restores  and  expands 
remnants  of  native  prairie. 

The  BIA  has  planned  many  beneficial 
projects  under  the  NFP  that  are 
designed  to  reduce  wildland  fire  risk  on 
Indian  lands  and  to  increase  public 
safety  around  tribal  and  non-tribal 
communities.  For  example,  one  project 
will  utilize  both  mechanical  treatments 
and  prescribed  fire  in  lodgepole  pine 
and  Engelmann  spruce  forests  to  reduce 
fuel  loadings  and  protect  residents  and 
residences  around  the  Blackfeet  Indian 
Reservation  communities  of  East 
Glacier,  Little  Badger,  Babb,  St.  Mary, 
Heart  Butte,  and  Kiowa,  in  northwestern 
Montana.  A  second  project  would  also 
utilize  mechanical  treatments  and 
prescribed  fire  to  reduce  fuel  loadings  in 
Douglas-fir,  ponderosa  pine,  and  grass 
fuel  types  that  pose  a  high  level  of  risk 
to  the  residents  around  the  Rocky  Boy's 
Indian  Reservation  commimities  of  Box 
Elder  Village,  Box  Elder  Creek,  Rocky 


Boy  Townsite,  Duck  Creek,  and  Parker 
Canyon,  in  Central  Montana.  A  third 
project  would  reduce  fuels  in  about 
1 ,300  acres  of  pine,  juniper,  oak,  and 
grasses,  by  combining  prescribed  fire 
with  mechanical  fuels  treatment 
techniques  on  Zuni  Tribal  forest  and 
woodland  resources  in  New  Mexico. 
This  project  would  create  fuel  breaks  in 
large  contiguous  fuels  that  are  at  high 
risk  for  catastrophic  wildfires.  Finally,  a 
fourth  project  will  stabilize  and 
rehabilitate  276,000  acres  of  White  " 
Mountain  Apache  Tribal  lands  severely 
damaged  in  the  Rodeo-Chediski  Fire. 
This  project  will  reduce  the  potential 
threats  to  human  life  and  property  in 
surromiding  communities,  along  with 
threats  to  cultural  resources,  water 
quantity  and  quality,  and  soil 
productivity. 

Across  the  Nation.  NPS  is 
implementing  numerous  projects  to 
support  the  goals  of  the  NFP.  Park 
superintendents  use  prescribed  fire 
(including  wildland  fire),  mechanical 
fuels  treatments,  and  invasive  species 
control  to  restore  or  maintain  natural 
ecosystems,  to  mitigate  the  effects  of 
past  fire  suppression  policies,  and  to 
protect  communities  from  catastrophic 
wildfires.  NPS  fire  management  and 
restoration  efforts  generally  focus  on 
restoring  ecosystem  processes  rather 
than  on  the  management  of  specific 
species.  However,  these  projects  provide 
important  long-term  habitat  benefits  to  a 
variety  of  threatened  or  endangered 
species.  For  example,  Great  Smoky 
Mountains  National  Park  is  completing 
a  1 ,034-acre  yellow  pine  restoration 
bum,  the  largest  prescribed  burn  in  the 
Park's  history.  The  central  purpose  of 
the  Park's  use  of  fire  is  to  replicate  as 
■nearly  as  possible  the  role  that  naturally 
occurring  fires  played  in  shaping  and 
maintaining  the  Park's  biologically 
diverse  ecosystems,  while  also 
minimizing  the  risk  of  future  wildfires. 
At  Washita  Battlefield  National  Historic 
Site,  the  use  of  prescribed  fire  is 
intended  to  restore  and  maintain 
grassland/prairie  habitats  in  a  healthy 
condition.  The  operation  was  an 
interagency  effort  between  the  FS  and 
the  NPS.  Similarly,  Gulf  Islands 
National  Seashore  has  conducted 
prescribed  bums  for  habitat  restoration 
and  to  reduce  hazardous  fuels.  These 
bums  both  restore  key  vegetative 
commimities  and  provide  habitat  for 
relocated  gopher  tortoises.  Other 
projects  have  improved  habitat  for  red- 
cockaded  woodpeckers  at  Big  Thicket 
National  Preserve  and  bald  eagles  at 
Lavabeds  National  Monument.  All  of 
these  fuels  treatment  projects  will 
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enhance  public  safety  for  the 
communities  around  the  Parks. 

The  BLM  is  proceeding  with  many 
NFP  projects  to  restore  dense  pinyon 
pine  and  juniper  forests  and  woodlands, 
nearly  devoid  of  understory  shrubs, 
grasses,  and  forbs,  to  a  more  natural 
savannah,  or  open  woodland 
conditions.  In  the  Farmington  Field 
Office,  New  Mexico,  the  Pump  Mesa 
project  is  a  multiple  phase  project  to 
open  up  the  pinyon  pine  and  juniper 
forest  canopy  by  thinning,  wood 
removal,  and  prescribed  burning,  to 
make  space,  sunlight,  water,  and 
nutrients  available  for  the  manual 
seeding  of  native  understory  species 
that  were  formerly  present  on  the  site. 
Densities  of  trees  in  the  pinyon  pine 
systems  have  increased  to  the  point  that 
large  proportions  of  these  woodlands 
have  become  highly  combustible, 
supporting  crown  fires  that  can  produce 
catastrophic  habitat  loss  for  wildlife  and 
high  risk  to  nearby  communities.  In  the 
Richfield  Field  Office,  the  Praetor  Slope 
Fuel  Reduction  project  will 
mechanically  displace  patches  of 
juniper  and  sagebrush  to  reduce  the  risk 
created  by  large,  dense  contiguous  areas 
of  fuel,  while  creating  valuable  deer  and 
elk  range,  complete  with  islands  and 
feathered  woodlands  that  provide 
necessary  animal  cover.  In  the  Central 
Montana  Fire  Management  Zone,  a 
number  of  small  and  moderate-sized 
prescribed  bums,  such  as  in  Cow  Creek, 
Little  Bull  Whacker,  and  Fergus 
Triangle,  have  been  completed  to 
increase  wildlife  habitat  diversity, 
reduce  fuel  loads,  and  increase  forage 
for  both  livestock  and  wildlife. 

Endangered  Species  Act  Section  7 
Consultation 

Section  7(a)(2)  of  the  ESA  requires 
that  each  Federal  agency  shall,  in 
consultation  with  and  with  the 
assistance  of  the  Service,  insure  that  any 
action  it  authorizes,  funds,  or  carries  out 
is  not  likely  to  jeopardize  the  continued 
existence  of  any  listed  species  or  result 
in  destruction  or  adverse  modiBcation 
of  designated  critical  habitat.  Section 
7(b)  of  the  ESA  describes  the 
consultation  process,  which  is  further 
developed  in  regulations  at  50  CFR  part 
402. 

The  existing  ESA  section  7 
regulations  require  an  action  agency  to 
complete  formal  consultation  with  the 
Service  on  any  proposed  action  that 
may  affect  a  listed  species  or  designated 
critical  habitat,  unless  following  either  a 
biological  assessment  or  informal 
consultation  with  the  Service,  the  action 
agency  makes  a  determination  that  a 
proposed  action  is  "not  likely  to 
adversely  affect"  any  listed  species  or 


designated  critical  habitat  and  obtains 
written  .concurrence  from  the  Service  for 
the  NLAA  determination.  The 
alternative  consultation  process 
contained  in  these  proposed  counterpart 
regidations  will  allow  the  Service  to 
provide  training,  oversight,  and 
monitoring  to  an  Action  Agency  through 
an  alternative  consultation  agreement 
(ACA)  that  enables  the  Action  Agency  to 
make  an  NLAA  determination  for  a 
project  implementing  the  NFP  without 
informal  consultation  or  written 
concurrence  from  the  Service. 

Using  the  existing  consultation 
process,  the  Action  Agencies  have 
consulted  with  the  Service  on  many 
thousands  of  proposed  actions  that 
ultimately  received  written  conciurence 
from  the  Service  for  NLAA 
determinations.  Those  projects  had  only 
insignificant  or  beneficial  effects  on 
listed  species  or  posed  a  discountable 
risk  of  adverse  effects.  The  concurrence 
process  for  such  projects  has  diverted 
some  of  the  consultation  resources  of 
the  Service  from  projects  in  greater  need 
of  consultation  and  caused  delays.  The 
proposed  counterpart  regulations  will 
effectively  reduce  these  delays  by 
increasing  the  Service's  capability  to 
focus  on  Federal  actions  requiring 
formal  consultation  by  eliminating  the 
requirement  to  provide  written 
concurrence  for  actions  within  the 
scope  of  the  proposed  counterpart 
regulations. 

The  Action  Agencies  have  engaged  in 
thousands  of  formal  and  informal 
consultations  with  the  Service  in  the  30 
years  since  the  passage  of  the  ESA,  and 
have  developed  substantial  scientific, 
planning,  mitigation,  and  other 
expertise  to  support  informed  decision- 
making and  to  meet  their 
responsibilities  under  ESA  section  7  to 
avoid  jeopardy  and  contribute  to 
recovery  of  listed  species.  To  meet  their 
obligations,  the  Action  Agencies  employ 
large  staffs  of  qualified,  experienced, 
and  professional  wildlife  biologists, 
Hsheries  biologists,  botanists,  and 
ecologists  to  help  design,  evaluate,  and 
implement  proposed  activities  carried 
out  under  land  use  and  resource 
management  plans.  All  of  the  Action 
Agencies  consult  with  the  Service  on 
actions  that  implement  land  use  and 
resource  management  plans  that 
contribute  to  the  recovery  of  proposed 
and  listed  species  and  the  ecosystems 
upon  which  they  depend.  In  particular, 
the  informal  consultation  and 
conciurence  process  has  given  the 
Action  Agencies  considerable 
familiarity  with  the  standards  for 
making  NLAA  determinations  for  their 
proposed  actions. 


Action  Agencies  have  developed 
familiarity  with  the  standards  over  time 
through  various  activities.  Tha  Action 
Agencies  develop  proposals  and 
evaluate  several  thousand  actions  for 
possible  effects  to  listed  species  and 
designated  critical  habitat.  Agency 
biologists  are  members  of  listed  species 
recovery  teams,  contribute  to 
management  plans  that  provide  specific 
objectives  and  guidelines  to  help 
recover  and  protect  listed  species  and 
designated  critical  habitat,  and 
cooperate  on  a  continuing  basis  with 
Service  personnel.  In  many  parts  of  the 
country,  personnel  from  the  Action 
Agencies  and  the  Service  participate  in 
regular  meetings  to  identify  new 
management  projects  and  die  effects  to 
proposed  and  listed  species  through 
formalized  streamlined  consultation 
procedures. 

The  Action  Agencies'  established 
biological  expertise  and  active 
participation  in  the  consultation  process 
provides  a  solid  base  of  knowledge  and 
understanding  of  how  to  implement 
section  7  of  the  ESA.  By  taking 
advantage  of  this  expertise  within  the 
Action  Agencies,  the  proposed 
counterpart  regulations  process  will 
help  ensure  more  timely  and  efficient 
decisions  on  planned  NFP  actions  while 
retaining  the  protection  for  listed 
species  and  designated  critical  habitat 
required  by  the  ESA  and  other 
applicable  regulations.  The  Service  can 
rely  upon  the  expertise  of  the  Action 
Agencies  to  make  NLAA  determinations 
that  are  consistent  with  the  ESA  and  its 
implementing  regulations.  Moreover, 
the  Action  Agencies  are  committed  to 
implementing  this  authority  in  a 
manner  that  will  be  equally  as 
protective  of  listed  species  and 
designated  critical  habitat  as  the  current 
procedures  that  require  written 
concurrence  from  the  Service. 

The  Healthy  Forests  Initiative  builds 
from  the  recognition  that  faster 
environmental  reviews  of  proposed  land 
management  projects  will  provide 
greater  benefits  to  the  range,  forest 
lands,  and  wildlife  by  reducing  the  risk 
of  catastrophic  wildfire  while  the 
reviews  are  pending.  These  proposed 
counterpart  regulations  provide  an 
additional  tool  for  accomplishing  faster 
reviews.  Streamlining  the  NLAA 
concurrence  process  offers  a  significant 
opportunity  to  accelerate  NFP  projects 
while  providing  equal  or  greater 
protection  of  the  resources.  Under 
current  procedures,  the  Action  Agencies 
already  must  complete  and  document  a 
full  ESA  analysis  to  reach  an  NLAA      ' 
determination.  The  proposed 
counterpart  regulations  permit  a  project 
to  proceed  following  an  Action 
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Agency's  NLAA  determination  without 
an  overlapping  review  by  the  Service, 
where  the  Service  has  provided  specific 
training  and  oversight  to  achieve 
comparability  between  the  Action 
Agency's  determination  and  the  likely 
outcome  of  an  overlapping  review  by 
the  Service.  These  counterpart 
regulations  should  significantly 
accelerate  planning,  review,  and 
implementation  of  NFP  actions,  and  by 
doing  so,  should  contribute  to  achieving 
the  habitat  management  and  ecosystem 
restoration  activities  contemplated 
under  the  NFP. 

Proposed  Counterpart  Regulations 

Regulations  at  50  CFR  402.04  provide 
that  "the  considtation  procedures  may 
be  superseded  for  a  particular  Federal 
agency  by  joint  counterpart  regulations 
among  that  agency,  the  Fish  and 
Wildlife  Service,  and  the  National 
Marine  Fisheries  Service."  The 
preamble  to  the  1986  regulations  for 
implementing  section  7  of  the  ESA 
states  that  "such  counterpart  regulations 
must  retain  the  overall  degree  of 
protection  afforded  listed  species 
required  by  the  [ESA]  and  these 
regulations.  Changes  in  the  general 
consultation  process  must  be  designed 
to  enhance  its  efficiency  without 
elimination  of  ultimate  Federal  agency 
responsibility  for  compliance  with 
section  7."  The  approach  proposed  in 
these  counterpart  regulations  is 
consistent  with  §  402.04  because  it 
leaves  the  standards  for  making  NLAA 
determinations  unchanged.  The 
proposed  joint  counterpart  regulations 
establish  an  optional  alternative  process 
to  conduct  consultation  under  section  7 
of  the  ESA  for  actions  that  the  FS,  BIA, 
BLM,  FWS,  or  NPS  might  authorize, 
fund,  or  carry  out  to  implement  the 
NFP.  The  procedures  outlined  in  the 
proposed  counterpart  regulations  differ 
from  the  existing  procedures  in  50  CFR 
part  402  subparts  A  and  B,  §  402.13  and 
§  402.14(b),  by  allowing  an  Action 
Agency  to  enter  into  an  ACA  with  the 
Service  that  will  allow  the  Action 
Agency  to  make  an  NLAA 
determination  on  a  proposed  NFP 
project  without  informal  consultation  or 
written  concurrence  from  the  Service. 
Further,  Action  Agencies  operating 
under  these  proposed  coimterpart 
regulations  retain  full  responsibility  for 
compliance  with  section  7  of  the  ESA. 

Under  the  proposed  counterpart 
regulations,  the  Action  Agencies  will 
enter  into  an  ACA  with  either  FWS, 
NMFS  or  both.  The  ACA  will  include: 
(1)  A  list  or  description  of  the  staff 
positions  within  the  Action  Agency  that 
will  have  authority  to  make  NLAA 
determinations;  (2)  a  program  for 


developing  and  maintaining  the  skills 
necessary  within  the  Action  Agency  to 
make  NLAA  determinations,  including  a 
jointly  developed  training  program 
based  on  the  needs  of  the  Action 
Agency;  (3)  provisions  for  incorporating 
new  information  and  newly  listed 
species  or  designated  critical  habitat 
into  the  Action  Agency's  effects  analysis 
on  proposed  actions;  (4)  provisions  for 
the  Action  Agency  to  maintain  a  list  of 
fire  plan  projects  that  received  NLAA 
determinations  imder  the  agreement; 
and  (5)  a  mutually  agreed  upon  program 
for  monitoring  and  periodic  program 
evaluations.  By  following  the 
procedures  in  these  counterpart 
regulations  and  the  ACA,  the  Action 
Agencies  Mfill  their  ESA  section  7 
consultation  responsibility  for  actions 
covered  under  these  proposed 
regulations. 

The  purpose  of  the  jointiy  developed 
training  program  between  the  Action 
Agency  and  the  Service  is  to  ensure  that 
the  Action  Agency  consistenUy 
interprets  and  applies  the  relevant 
provisions  of  the  ESA  and  the 
regulations  (50  CFR  part  402)  relevant  to 
these  coujiterpart  regulations  with  the 
expectation  that  the  Action  Agency  will 
reach  the  same  conclusions  as  the 
Service.  It  is  expected  that  the  training 
program  will  be  consistent  among 
Action  Agencies,  subject  to  differing 
needs  and  requirements  of  each  agency, 
and  will  rely  upon  the  ESA 
Consultation  Handbook  as  much  as 
possible.  The  training  program  may 
include  jointly  developed  guidelines  for 
conducting  the  ESA  section  7  effects 
analysis  for  the  particular  listed  species 
and  critical  habitat  that  occur  in  the 
jurisdiction  of  the  Action  Agency 
requesting  the  agreement.  Training  may 
also  emphasize  the  use  of  project  design 
criteria  for  listed  species  where  they 
have  been  developed  between  the 
Service  and  the  Action  Agency. 

Because  the  Service  maintains 
information  on  listed  species,  the 
Service  may  supply  any  new 
information  it  receives  that  would  be 
relevant  to  the  effects  analysis  that  the 
Action  Agencies  will  conduct  to  make 
the  NLAA  determinations.  In  addition, 
the  Service  will  coordinate  with  the 
Action  Agency  when  new  listed  species 
or  designated  critical  habitat  are 
proposed. 

Trie  Service  will  use  monitoring  and 
periodic  program  reviews  to  evaluate  an 
Action  Agency's  performance  under  the 
ACA  at  the  end  of  the  first  year  of 
implementation  and  then  at  intervals 
specified  in  the  ACA.  The  evaluation 
may  be  on  a  subunit  basis  (e.g.,  a 
particular  National  Forest  or  BLM 
district)  where  different  subunits  of  an 


Action  Agency  begin  implementation  of 
the  ACA  at  different  times.  The  Service 
will  evaluate  whether  the 
implementation  of  this  regulation  by  the 
Action  Agency  is  consistent  v\rith  the 
best  available  scientific  and  commercial 
information,  the  ESA  and  section  7 
regulations.  The  result  of  the  periodic 
program  review  may  be  to  recommend 
changes  to  the  Action  Agency's 
implementation  of  the  ACA.  These 
recommendations  could  include 
suspending  or  excluding  any 
participating  Action  Agency  subunit, 
but  more  likely  may  include  additional 
training.  The  Service  will  retain 
discretion  for  terminating  the  ACA  if  the 
requirements  under  the  counterpart 
regulations  are  not  met.  However,  any 
such  suspension,  exclusion,  or 
termination  will  not  affect  the  legal 
validity  of  NLAA  determinations  made 
prior  to  the  suspension,  exclusion,  or» 
termination. 

Upon  completion  of  an  ACA,  the 
Action  Agency  and  the  Service  will 
implement  the  training  program 
outlined  in  the  ACA.  At  the  Action 
Agency's  discretion,  the  training 
program  may  be  designed  such  that 
some  subunits  may  begin  implementing 
the  ACA  before  agency  personnel  in 
other  subunits  are  fully  trained.  The 
Action  Agency  will  assume  full 
responsibility  for  the  adequacy  of  the 
NLAA  determinations  that  it  makes. 

Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  be  as 
accurate  and  effective  as  possible.  We 
are  soliciting  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  this 
proposed  rule.  Prior  to  making  a  final 
determination  on  this  proposed  rule,  we 
will  take  into  consideration  all  relevant 
comments  and  additional  information 
received  during  the  comment  period. 

If  you  wish  to  comment,  you  may 
submit  your  comments  by  any  one  of 
several  methods.  You  may  mail 
comments  to  the  address  specified  in 
ADDRESSES.  You  may  also  comment  via 
the  Internet  to  healthyforests@fws.gov. 
Please  submit  Internet  comments  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  1018-AJ02" 
and  your  name  and  return  address  in 
your  Internet  message.  If  you  do  not 
receive  confirmation  from  the  system 
that  we  have  received  your  Internet 
message,  contact  us  directiy  at  (703) 
358-2106.  Finally,  you  may  hand- 
deliver  comments  to  the  address 
specified  in  ADDRESSES.  Our  practice  is 
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to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
rulemaking  record,  which  we  will  honor 
to  the  extent  allowable  by  law.  There 
also  may  be  circumstances  in  which  we 
would  withhold  from  the  rulemaking 
record  a  respondent's  identity,  as 
allowable  by  law.  If  you  wish  us  to 
withhold  your  name  and/or  address, 
you  must  state  this  prominently  at  the 
beginning  of  your  comment.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  hom 
individuals  identifying  themselves  as 
representatives  of  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Executive  Order  12866 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  your 
conunents  on  how  to  make  this  rule 
easier  to  understand  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  rule  clearly 
stated?  (2]  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  the  clarity?  (3)  Does  the 
format  of  the  rule  (e.g.,  grouping  and 
order  of  sections,  use  of  headings, 
paragraphing)  aid  or  reduce  its  clarity? 
(4)  Is  the  description  of  the  rule  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
the  preamble  helpful  in  understanding 
the  rule?  What  else  could  we  do  to  make 
the  rule  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  rule 
easier  to  understand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior,  Room  7229,  1849  C  Street,  NfW, 
Washington,  DC  20240.  You  may  e-mail 
your  comments  to  this  address: 
Exsec@ios.  doi.gov 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  this  document  is  a  significant 
proposed  rule  because  it  may  raise 
novel  legal  or  policy  issues,  and  was 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB)  in  accordance  with 
the  four  criteria  discussed  below. 

(a)  This  counterpart  regulation  will 
not  have  an  annual  economic  effect  of 
$10p  million  or  more  or  adversely  affect 
an  economic  sector,  productivity,  jobs, 
the  environment,  or  other  units  of 
govenunent.  The  counterpart  regulation 
for  the  evaluation  of  conservation  efforts 
when  making  listing  decisions  does  not 
pertain  to  commercial  products  or 


activities  or  anything  traded  in  the 
marketplace. 

(b)  This  counterpart  regulation  is  not 
expected  to  create  inconsistencies  with 
other  agencies'  actions.  FWS  and  NMFS 
are  responsible  for  carrying  out  the  Act. 

(c)  Tnis  counterpart  regulation  is  not 
expected  to  significantly  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients. 

(d)  OMB  has  determined  that  this  rule 
may  raise  novel  legal  or  policy  issues 
and,  as  a  result,  this  rule  has  imdergone 
OMB  review. 

Regulatory  Flexibility  Act  (5  U.S.C  601 

et  seq.) 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996), 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  government 
jiuisdictions),  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Regulatory  Flexibility  Act  requires 
Federal  agencies  to  provide  a  statement 
of  the  factual  basis  for  certifying  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Pursuant  to  the  Regulatory  Flexibility 
Act,  we  certified  to  the  Small  Business 
Administration  that  these  regulations 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  purpose  of  the  rule  is  to 
increase  the  efficiency  of  the  ESA 
section  7  consultation  process  for  those 
activities  conducted  to  implement  the 
NFP.  The  proposed  changes  will  lead  to 
the  same  protections  for  listed  species 
as  the  section  7  consultation  regulations 
at  50  CR  part  402  and  will  only 
eliminate  the  need  for  the  Action 
Agency  to  conduct  informal 
consultation  with  and  obtain  written 
concurrence  from  the  Service  for  those 
NFP  actions  that  the  Action  Agency 
determines  are  "not  likely  to  adversely 
affect"  (NLAA)  any  listed  species  or 
designated  critical  habitat. 

Regulations  at  50  CFR  402.04  provide 
that  "the  consultation  procedures  may 
be  superseded  for  a  particular  Federal 
agency  by  joint  counterpart  regulations 
among  that  agency,  the  Fish  and 
Wildlife  Service,  and  the  National 
Marine  Fisheries  Service."  The 
preamble  to  the  1986  regulations  for 


implementing  section  7  states  that 
"such  counterpart  regulations  must 
retain  the  overall  degree  of  protection 
afforded  listed  species  required  by  the 
[ESA}  and  these  regulations.  Changes  in 
the  general  consultation  process  must  be 
designed  to  enhance  its  efficiency 
without  elimination  of  ultimate  Federal 
agency  responsibility  for  compliance 
with  section  7." 

Under  the  proposed  counterpart 
regulations,  the  Action  Agencies  will 
enter  into  an  Alternative  Consultation 
Agreement  (ACA)  with  either  or  both  of 
the  Services  as  appropriate.  The  ACA 
will  include:  (1)  A  list  or  description  of 
the  staff  positions  within  the  Action 
Agency  that  will  have  authority  to  make 
NLAA  determinations;  (2)  a  program  for 
developing  and  maintaining  the  skills 
necessary  within  the  Action  Agency  to 
make  NLAA  determinations,  including  a 
jointly  developed  training  program 
based  on  the  needs  of  the  Action 
Agency;  (3)  provisions  for  incorporating 
new  information  and  newly  listed 
species  or  designated  critical  habitat 
into  the  Action  Agency's  effects  analysis 
on  proposed  actions;  (4)  provisions  for 
the  Action  Agency  to  maintain  a  list  of 
fire  plan  projects  that  received  NLAA 
determinations  imder  the  agreement: 
and  (5)  a  mutually  agreed  upon  program 
for  monitoring  and  periodic  program 
evaluations.  The  purpose  of  the  training 
program  is  to  ensure  the  Action  Agency 
consistently  interprets  and  applies  the 
relevant  provisions  of  the  ESA  and 
regulations  (50  CFR  402),  with  the 
expectation  that  the  Action  Agency  will 
reach  the  same  conclusion  as  the 
Service. 

The  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  (1)  The  proposed 
joint  counterpart  ESA  section  7 
regulations  only  apply  to  ESA  section  7 
determinations  made  by  one  of  the  five 
Federal  Action  Agencies  that  implement 
the  NFP;  (2)  the  proposed  rule  will  only 
remove  the  requirement  for  the  Action 
Agencies  to  conduct  informal 
consultation  with  and  obtain  written 
concurrence  from  FWS  or  NMFS  on 
those  NFP  actions  they  determine  that 
are  NLAA  listed  species  or  designated 
critical  habitat;  and  (3)  the  proposed 
regulations  are  designed  to  reduce 
potential  economic  burdens  on  the 
Services  and  Action  Agencies  by 
improving  the  efficiency  of  the  process. 
Therefore,  we  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
businesses,  organizations,  o( 
governments  pursuant  to  the  RFA. 
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Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
an  Executive  Order  (E.O.  13211)  on 
regulations  that  significantly  affect 
energy  supply,  distribution,  and  use. 
Executive  Order  13211  requires  agencies 
to  prepare  Statements  of  Energy  Effects 
when  undertaking  certain  actions. 
Although  this  rule  is  a  significant  action 
under  Executive  Order  12866,  it  is  not 
expected  to  significantly  affect  energy 
supplies,  distribution,  or  use.  Therefore, 
this  action  is  not  a  significant  energy 
action  and  no  Statement  of  Energy 
Effects  is  required. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  150a  et  seq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
sea.): 

la)  These  counterpart  regulations  will 
not  "significantly  or  uniquely"  affect 
small  governments.  A  Small 
Government  Agency  Plan  is  not 
required.  We  expect  that  these 
counterpart  regulations  will  not  result 
in  any  significant  additional 
expenditures  by  entities  that  develop 
formalized  conservation  efforts. 

(b)  These  counterpart  regulations  will 
not  produce  a  Federal  mandate  on  State, 
local,  or  tribal  governments  or  the 
private  sector  of  $100  million  or  greater 
in  any  year;  that  is,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 
These  coimterpart  regulations  impose 
no  obligations  on  State,  local,  or  tribal 
governments. 

Takings 

In  accordance  with  Executive  "Order 
1 2630,  these  counterpart  regulations  do 
not  have  significant  takings 
implications.  These  counterpart 
regulations  pertain  solely  to  ESA  section 
7  consultation  coordination  procedures, 
and  the  procedures  have  no  impact  on 
personal  property  rights.  ^ 

Federalism 

In  accordance  with  Executive  Order 
13132,  these  counterpart  regulations  do 
not  have  significant  Federalism  effects. 
A  Federalism  assessment  is  not 
required.  In  keeping  with  Department  of 
the  Interior  and  Commerce  regulations 
under  section  7  of  the  ESA,  we 
coordinated  development  of  these 
counterpart  regulations  with 
appropriate  resource  agencies 
throughout  the  United  States. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  this  proposed  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 


and  3(b)(2)  of  the  Order.  We  propose 
these  counterpart  regulations  consistent 
with  50  CFR  402.04  and  section  7  of  the 
ESA. 

Paperwork  Reduction  Act 

This  proposed  rule  would  not  impose 
any  new  requirements  for  collection  of 
information  that  require  approval  by  the 
OMB  imder  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.).  This  . 
proposed  rule  will  not  impose  new 
recordkeeping  or  reporting  requirements 
on  State  or  local  governments, 
individuals,  businesses,  or 
organizations.  We  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information  ■ 
xmless  it  displays  a  cvurently  valid  OMB 
Control  Niunber. 

National  Environmental  Policy  Act 

These  counterpart  regulations  have 
been  developed  by  FWS  and  NMFS, 
jointly  with  FS,  BIA,  BLM,  and  NPS 
according  to  50  CFR  402.04.  The  FWS 
and  NMFS  are  considered  the  lead 
Federal  agencies  for  the  preparation  of 
this  proposed  rule,  piu-suant  to  40  CFR 
1501.  We  have  analyzed  these 
counterpart  regulations  in  accordance 
with  the  criteria  of  the  National 
Environmental  Policy  Act  (NEPA),  the 
Depculment  of  the  Interior  Manual  (318 
DM  2.2(g)  and  6.3(D)),  and  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  Administrative 
Order  216-6  and  have  determined  that 
an  environmental  assessment  will  be 
prepared  prior  to  finalization  of  .the  rule. 

Govemment-to-Govemment 
Relationship  With  Indian  Tribes 

In  accordance  with  the  Secretarial 
Order  3206,  "American  Indian  Tribal 
Rights,  Federal-Tribal  Trust 
Responsibilities,  and  the  Endangered 
Species  Act"  (June  5,  1997);  the 
President's  memorandum  of  April  29, 
1994,  "Govemment-to-Government 
Relations  with  Native  American  Tribal 
Governments"  (59  FR  22951);  E.O. 
13175;  and  the  Department  of  the 
Interior's  512  DM  2,  we  understand  that 
we  must  relate  to  recognized  Federal 
Indian  Tribes  on  a  Govemment-to 
Government  basis.  However,  these 
counterpart  regulations  do  not  directly 
affect  Tribal  resources.  These 
coimterpart  regulations  may  have  an 
indirect  effect  on  Native  American 
Tribes  as  the  Biu^au  of  Indian  Affairs 
may,  at  its  discretion,  implement  the 
procedures  outlined  in  the  coimterpart 
regulations  for  those  activities  affecting 
Tribal  resources  that  they  may 
authorize,  fund,  or  carry  out  under  the 
NFP.  The  intent  of  these  counterpart 
regulations  is  to  streamline  the 


consultation  process;  therefore,  the 
extent  of  this  indirect  effect  will  be 
wholly  beneficial. 

List  of  Subjects  in  50  CFR  Part  402 

Endangered  and  threatened  species. 

Proposed  Regulation  Promulgation 

Accordingly  the  Service  proposes  to 
amend  part  402,  title  50  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  402— [AMENDED] 

1.  The  authority  citation  for  part  402 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531  et  seq. 

2.  Add  a  new  Subpart  C  to  read  as 
follows: 

Subpart  C — Counterpart  Regulations 
for  Implementing  the  National  Fire  Plan 


402.30 
402.31 
402.32 
402.33 
402.34 


Definitions. 

Purpose. 

Scope. 

Procediires. 

Oversight. 


Subpart  C — Counterpart  Regulations 
for  Implementing  the  National  Fire  Plan 

§402.30    Definitions. 

The  definitions  in  §  402.02  are 
applicable  to  this  subpart.  In  addition, 
the  following  definitions  are  applicable  • 
only  to  this  subpart. 

Action  Agency  refers  to  the 
Department  of  Agriculture  Forest 
Service  (FS)  or  the  Department  of  the 
Interior  Bureau  of  Indian  Affairs  (BIA), 
Bureau  of  Land  Management  (BLM). 
Fish  and  Wildlife  Service  (FWS),  or 
National  Park  Service  (NPS). 

Alternative  Consultation  Agreement 
(ACA)  is  the  agreement  described  in 
§402.33  of  this  subpart. 

Fire  Plan  Project  is  an  action 
determined  by  the  Action  Agency  to  be 
within  the  scope  of  the  NFP  as  defined 
in  this  section. 

National  Fire  Plan  (NFP)  is  the 
September  8,  2000,  report  to  the 
President  from  the  Departments  of  the 
Interior  and  Agriculture  entitled 
Managing  the  Impact  of  Wildfire  on 
Communities  and  the  Environment 
outlining  a  new  approach  to  managing 
fires,  togetlier  with  the  accompanying 
budget  requests,  strategies,  plems,  and 
direction,  or  ^ny  amendments  thereto. 

Service  Director  refers  to  the  FWS 
Director  or  the  Assistant  Administrator 
for  Fisheries  for  the  National  Oceanic 
and  Atmospheric  Administration.    . 

§402.31    Purpose. 

The  purpose  of  these  counterpart 
regulations  is  to  improve  the 
consultation  process  under  section  7  of 
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the  ESA  for  Fire  Plan  Projects  by 
providing  an  optional  alternative  to  the 
procedures  found  in  §§402.13  and 
402.14(b)  of  this  part.  These  regulations 
permit  an  Action  Agency  to  enter  into 
an  Alternative  Consultation  Agreement 
(ACA)  with  the  Service,  as  described  in 
§402.33,  which  will  allow  the  Action 
Agency  to  determine  that  a  Fire  Plan 
Project  is  "not  likely  to  adversely  affect" 
(NLAA)  a  listed  species  or  designated 
critical  habitat  without  formal  or 
informal  consultation  with  the  Service 
or  written  concurrence  from  the  Service. 
An  NLAA  determination  for  a  Fire  Plan 
Project  made  under  an  ACA,  as 
described  in  §4l2.33,  completes  the 
Action  Agency's  statutory  obligation  to 
consult  with  the  Service  for  that  Project. 
In  situations  where  the  Action  Agency 
does  not  make  an  NLAA  determination 
under  the  ACA,  the  Action  Agency 
would  still  be  required  to  conduct 
formal  consultation  with  the  Service 
when  required  by  §  402.14.  This  process 
will  be  as  protective  to  listed  species 
and  designated  critical  habitat  as  the 
process  established  in  subpart  B  of  this 
part.  The  standards  and  requirements 
for  formal  consultation  under  subpart  B 
for  Fire  Plan  Projects  that  do  not  receive 
an  NLAA  determination  are  unchanged. 

§402.32    Scop*. 

(a)  Section  402.33  establishes  a 
process  by  which  an  Action  Agency 
may  determine  that  a  proposed  Fire 
Plan  Project  is  not  likely  to  adversely 
affect  any  listed  species  or  designated 
critical  habitat  without  conducting 
formal  or  informal  consultation  or 
obtaining  written  conciurence  from  the 
Service. 

(b)  Section  402.34  establishes  the 
Service's  oversight  responsibility  and 
the  standard  for  review  under  tUs 
subpart. 

(c)  Nothing  in  this  subpart  C 
precludes  an  Action  Agency  at  its 
discretion  from  initiating  early, 
informal,  or  formal  consultation  as 
described  in  §§402.11.  402.13,  and 
402.14,  respectively. 

(d)  The  authority  granted  in  this 
subpart  is  applicable  to  an  Action 
Agency  only  where  the  Action  Agency 
has  entered  into  an  ACA  with  the 
Service.  An  ACA  entered  into  with  one 
Service  is  valid  with  regard  to  listed 
species  and  designated  critical  habitat 
under  the  jurisdiction  of  that  Service 
whether  or  not  the  Action  Agency  has 


entered  into  an  ACA  with  the  other 
Service.        ^ 

§402.33    Procedure*. 

(a)  The  Action  Agency  may  make  an 
NLAA  determination  for  a  Fire  Plan 
Project  without  informal  consultation  or 
written  conciurence  from  the  Director  if 
the  Action  Agency  has  entered  into  and 
implemented  an  ACA.  The  Action 
Agency  need  not  initiate  formal 
consultation  on  a  Fire  Plan  Project  if  the 
Action  Agency  has  made  an  NLAA 
determination  for  the  Project  under  this 
subpart.  The  Action  Agency  and  the 
Service  will  use  the  following 
procedures  in  establishing  an  ACA. 

(1 )  Initiation:  The  Action  Agency 
submits  a  written  notification  to  the 
Service  Director  of  its  intent  to  enter 
into  an  ACA. 

(2)  Development  and  Adoption  of  the 
Alternative  Consultation  Agreement: 
The  Action  Agency  enters  into  an  ACA 
with  the  Service  Director.  The  ACA 
will,  at  a  minimum,  include  the 
following  components: 

(i)  A  list  or  description  of  the  staff 
positions  within  the  Action  Agency  that 
will  have  authority  to  make  NLAA 
determinations  under  this  subpart  C. 

(ii)  Procedures  for  developing  and 
maintaining  the  skills  necessary  within 
the  Action  Agency  to  make  NLAA 
determinations,  including  a  jointly 
developed  training  program  based  on 
the  needs  of  the  Action  Agency. 

(iii)  A  description  of  the  standards  the 
Action  Agency  will  apply  in  assessing 
the  effects  of  the  action,  including  direct 
and  indirect  effects  of  the  action  and 
effects  of  any  actions  that  are 
interrelated  or  interdependent  with  the 
proposed  action. 

(iv).  Provisions  for  incorporating  new 
information  and  newly  listed  species  or 
designated  critical  habitat  into  the 
Action  Agency's  effects  analysis  of 
proposed  actions. 

(v)  A  mutually  agreed  upon  program 
for  monitoring  and  periodic  program 
evaluation  to  occur  at  the  end  of  the  first 
year  following  signature  of  the  ACA  and 
periodically  thereafter. 

(vi)  Provisions  for  the  Action  Agency 
to  maintain  a  list  of  Fire  Plan  Projects 
for  which  the  Action  Agency  has  made 
NLAA  determinations.  The  Action 
Agency  will  also  maintain  the  necessary 
records  to  allow  the  Service  to  complete 
the  periodic  program  evaluations. 


(3)  Training:  Upon  completion  of  the 
ACA,  the  Action  Agency  and  the 
Service  will  implement  the  training 
program  outlined  in  the  ACA  to  the 
mutual  satisfaction  of  the  Action 
Agency  and  the  Service. 

(b)  The  Action  Agency  may  at  its 
discretion,  allow  any  subunit  of  the 
Action  Agency  to  implement  this 
subpai^t  as  soon  as  the  subunit  has 
fulfilled  the  training  requirements  of  the 
ACA,  upon  written  notification  to  the 
Service.  The  Action  Agency  shall  at  all 
times  have  responsibility  for  the 
adequacy  of  all  NLAA  determinations  it 
makes  under  this  subpart. 

(c)  The  ACA  and  any  related  oversight 
or  monitoring  reports  shall  be  made 
available  to  the  public.     ' 

§402.34    Oversight. 

(a)  Through  the  periodic  program 
evaluation  set  forth  in  the  ACA,  the 
Service  will  determine  whether  the 
implementation  of  this  regulation  by  the 
Action  Agency  is  consistent  with  the 
best  available  scientific  and  commercial 
information,  the  ESA,  and  section  7 
regulations. 

(b)  The  Service  Dfrector  may  use  the 
results  of  the  periodic  program 
evaluation  described  in  the  ACA  to 
recommend  changes  to  the  Action 
Agency's  implementation  of  the  ACA.  If 
and  as  appropriate,  the  Service  Director 
may  suspend  any  subunit  participating 
in  die  ACA  or  exclude  any  subunit  from 
the  ACA. 

(c)  The  Service  Director  retains 
discretion  to  terminate  the  ACA  if  the 
Action  Agency  fails  to  comply  with  the 
requirements  of  this  subpart,  section  7 

of  the  ESA,  or  the  terms  of  the  ACA.         ^ 
Termination,  suspension,  or 
modification  of  an  ACA  does  not  affect 
the  validity  of  any  NLAA 
determinations  made  previously  imder 
the  authority  of  this  subpart. 

Dated:  May  28,  2003. 
Craig  M  anson. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks,  Department  of  the  Interior. 

Dated:  May  27,  2003. 
fohn  Oliver, 

Deputy  Assistant  Administrator  for 
Operations,  National  Marine  Fisheries 
Service,  National  Oceanic  and  Atmospheric 
Adminstration. 

[FR  Doc.  03-14108  Filed  6-2-03;  12:53  pm] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

DEPARTMENT  OF  THE  INTERIOR 
RIN  0596-AB99 

National  Environmental  Policy  Act 
Documentation  Needed  for  Fire 
Management  Activities;  Categorical 
Exclusions 

agency:  Forest  Service.  USDA.  and 
Department  of  the  hiterior. 
ACTION:  Notice  of  final  National 
Environmentsd  Policy  Act  implementing 
procedures. 

SUMMARY:  The  Department  of 
Agriculture,  Forest  Service  and  the 
Department  of  the  Interior  give  notice  of 
revised  procedures  for  implementing 
the  National  Environmental  Policy  Act 
(NEPA)  and  Council  on  Environmental 
Quality  (CEQ)  regulations.  These  final 
implementing  procedures  are  being 
issued  in  Forest  Service  Handbook 
1909.15,  Chapter  30,  Section  31.2,  and 
Department  of  the  Interior  Manual  516 
DM,  Chapter  2.  Appendix  1,  which 
describe  categorical  exclusions,  i.e., 
categories  of  actions,  which  do  not  ; 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  and  therefore  normally  do 
not  require  further  analysis  in  either  an 
environmental  assessment  or  an 
environmental  impact  statement.  The 
revision  adds  two  such  categories  of 
actions  to  the  agencies'  NEPA 
procedures:  (1)  Hazardous  fuels 
reduction  activities;  and  (2) 
rehabilitation  activities  for  lands  and 
infrastructure  impacted  by  Bres  or  fire 
suppression.  The  Departments  reviewed 
the  effects  of  over  2,500  hazardous  fuel 
reduction  and  rehabilitation  projects 
and  concluded  that  these  are  categories 
of  actions  which  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  The  agencies 
have  also  conducted  a  review  of  peer- 
reviewed  scientific  literature  identifying 
the  effects  of  hazardous  fuels  reduction 
activities,  which  is  available  at  http:// 
www.fs.fed.us/emc/hfi.  This 
combination  of  reviews  give  the 
agencies  confidence  that  the  categorical 
exclusions  are  appropriately  defined. 
These  two  categorical  ejcclusions  will 
facilita^  scientifically  sound,  efficient, 
and  tinely  plaiuiing  and 
decisionmaking  for  the  treatment  of 
hazardous  fuels  and  rehabilitation  of 
areas  so  as  to  reduce  risks  to 
communities  and  the  environment 
caused  by  severe  fires. 

The  hazardous  fuels  reductiop 
category  will  apply  only  to  activities 


identified  through  a  collaborative 
framework  as  described  in  "A 
Collaborative  Approach  for  Reducing 
Wildland  Fire  Risks  to  Communities 
and  the  Environment  10- Year 
Comprehensive  Strategy 
Implementation  Plan"  (hereafter  called 
10- Year  Comprehensive  Strategy 
Implementation  Plan).  An  example  of 
the  ftamework's  structure  is  available  at 
http://www.fireplan.gov/reports/inou/ 
fuelstreatment.pdf.  Moreover,  these 
hazardous  fuels  reduction  activities:  (1) 
Will  not  be  conducted  in  wilderness 
areas  or  where  they  would  impair  the 
suitability  of  wilderness  study  areas  for 
preservation  for  wilderness;  (2)  will  not 
include  the  use  of  herbicides  or 
pesticides;  (3)  will  not  involve  the 
construction  of  new  permanent  roads  or 
other  infrastructure;  (4)  will  not  include 
sales  of  vegetative  material  that  do  not 
have  hazardous  fuels  reduction  as  their 
primary  purpose;  (5)  will  not  exceed 
1 ,000  acres  for  mechanical  hazardous 
fuels  reduction  activities  and  will  not 
exceed  4,500  acres  for  hazardous  fuels 
reduction  activities  using  fire;  (6)  will 
only  be  conducted  in  wildland-iu-ban 
interface  or  in  Condition  Classes  2  or  3 
in  Fire  Regime  Groups  I,  II,  or  III, 
outside  the  wildland-urban  interface. 

Activities  carried  out  under  the 
rehabilitation  category  will  take  place 
only  after  a  wildfire.  These  activities 
cannot  use  herbicides  or  pesticides,  nor 
include  the  construction  of  new 
permanent  roads  or  other  infrastructure, 
and  they  must  be  completed  within 
three  years  following  a  wildland  fire. 
Activities  carried  out  under  the 
rehabilitation  categorical  exclusion  will 
not  exceed  4,200  acres. 

Activities  conducted  under  these 
categorical  exclusions  must  be 
consistent  with  agency  and 
Departmental  procedures  and  with 
applicable  land  and  resoiut:e 
management  plans,  and  must  comply 
with  all  applicable  Federal,  State,  and 
Tribal  laws  for  protection  of  the 
environment.  These  categorical 
exclusions  will  not  apply  where  there 
are  extraordinary  circumstances,  such  as 
adverse  effects  on  the  following: 
threatened  and  endangered  species  or 
their  designated  critical  habitat; 
wilderness  areas;  inventoried  roadless 
areas;  wetlands;  impaired  waters;  and 
archaeological,  cultural,  or  historic  sites. 

In  response  to  comments  on  the 
proposed  categorical  exclusions,  several 
revisions  were  made  to  the  original 
proposal:  (1)  Grazing  activities  for  the 
maintenance  of  fuel  breaks  were 
removed  from  the  hazardous  fuels 
reduction  category;  (2)  the  hazsudous 
fuels  reduction  category  was  clarified  to 
explicitly  state  that  a  proposed  action 


could  only  include  the  sale  of  vegetative 
material  where  the  primary  piupose  of 
hazardous  fuels  reduction;  (3]  one  of  the 
requirements  for  hazardous  fuels 
reduction  activities  was  revised  to  state 
that  such  activities  must  be  identified 
through  a  collaborative  framework  as 
described  in  the  10- Year  Comprehensive 
Strategy  Implementation  Plan,  rather 
than  be  consistent  with  the  framework; 
(4)  the  hazardous  fuels  reduction 
category  was  modified  to  make  the  list     ' 
of  activities  an  exhaustive  one  instead  of 
illustrative;  (5))  the  hazardous  fuels 
reduction  category  was  modified  to 
limit  its  use  to  wildland-urban  interface 
or  in  Condition  Classes  2  or  3  in  Fire 
Regime  Groups  1, 11,  or  ni,  outside  the 
wildland-urban  interface;  (6)  hazardous 
fuels  reduction  activities  using  fire  are 
limited  to  4,500  acres;  (7)  mechanical 
hazardous  fuels  reduction  activities  are 
limited  to  1,000  acres;  (8)  fire 
rehabilitation  activities  are  limited  to 
4,200  acres;  and  (9)  the  definition  of 
rehabilitation  was  revised  to  be 
consistent  with  the  National  Wildland 
Fire  Coordinating  Group  interagency 
definition. 

EFFECTIVE  DATE:  The  categorical 
exclusions  are  effective  June  5,  2003. 

ADDRESSES:  The  new  Forest  Service 
categorical  exclusions  are  set  out  in 
Interim  Directive  No.  1909.15-2003-1, 
available  electronically  via  the  Internet 
at  http://www.fs.fed.us/im/directives. 
The  new  Department  of  the  Interior 
categorical  exclusions  are  set  out  in  516 
DM,  Chapter  2,  Appendix  1,  available 
electronically  via  the  Internet  at  http:// 
elips.doi.gov/table.cfm.  Single  paper 
copies  are  available  by  contacting  Dave 
Sire,  Forest  Service,  USDA,  Ecosystem 
Management  Coordination  Staff  (Mail 
Stop  1104),  1400  Independence  Avenue, 
SW.,  Washington,  DC  20250-1104  or 
Willie  Taylor,  Department  of  the 
Interior,  Office  of  Environmental  Policy 
and  Compliance  (Mail  Stop  2342),  1849 
C  Street,  NW.,  Washington,  DC  20240. 
Additional  information  and  analysis  can 
be  found  at  http://www.fs.fed.us/emc/ 
hfi. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Sire,  USDA  Forest  Service, 
Ecosystem  Management  Coordination 
Staff,  (202)  205-2935,  or  Willie  Taylor, 
Department  of  the  Interior,  Office  of 
Environmental  Policy  and  Compliance, 
(202)  208-3891.  Individuals  who  use 
telecommunication  devices  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  4  p.m..  Eastern 
Standard  Time,  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  On  August 
22,  200i,  President  Bush  established  the 
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Healthy  Forest  Initiative,  directing  the 
Department  of  Agriculture  and  the 
Interior  and  the  Coimcil  on 
Environmental  Quality  to  improve 
regulatory  processes  to  ensure  more 
timely  decisions,  greater  efficiency,  and 
better  results  in  reducing  the  risk  of 
catastrophic  wildfires  by  restoring  forest 
health. 

In  response  to  this  direction,  the 
Departments  of  Agricultiire  and  the 
Interior  proposed  two  new  categorical 
exclusions  on  December  16,  2002  (67  FR 
77038).  The  first,  addressing  hazardous 
fuels  reduction  activities,  is  intended  to 
better  protect  lives,  communities,  and 
ecosystems  from  the  risk  of  high- 
intensity  wildland  fire.  The  second, 
addressing  rehabilitation  activities,  is 
intended  to  better  restore  natiu'al 
resources  and  infrastructxzre  after  a  fire. 
The  supplementary  information  section 
of  the  notice  published  in  December 
contains  comprehensive  background 
information  on  the  need,  development, 
and  rationale  for  these  categorical 
exclusions.  The  specific  language  for  the 
proposed  categories  of  actions  are  set 
out  for  comment  in  the  notice  was  as 
follows: 

•  Hazardous  fuels  reduction  activities 
(prescribed  fire,  and  mechanical  or 
biological  methods  such  as  crushing, 
piling,  thinning,  pruning,  cutting, 
chipping,  mulching,  grazing  and 
mowing)  when  the  activity  has  been 
identified  consistent  with  the 
framework  described  in  "A 
Collaborative  Approach  for  Reducing 
Wildland  Fire  Risks  to  Communities 
and  the  Environment  10- Year 
Comprehensive  Strategy 
Implementation  Plan."  Such  activities: 

•  Shall  be  conducted  consistent  with 
agency  and  Departmental  procedures 
and  land  and  resoiu-ces  management 
plans;  and 

•  Shall  not  be  conducted  in 
wilderness  areas  or  impair  the 
suitability  of  wilderness  study  areas  for 
preservation  as  wilderness;  and 

•  Shall  not  include  the  use  of 
herbicides  or  pesticides  or  the 
construction  of  new  permanent  roads  or 
other  new  permanent  infrastructure. 

•  Activities  (such  as  reseeding  or 
planting,  fence  construction,  culvert 
repair,  installation  of  erosion  control 
devices,  and  repair  of  roads  and  trails) 
necessary  for  the  rehabilitation  of 
habitat,  watersheds,  historical, 
archeological,  and  cultural  sites  and 
infrastructure  impacted  by  wildfire  and/ 
or  wildfire  suppresion.  Such  activities: 

•  Shall  be  conducted  consistent  with 
agency  and  Departmental  procedures 
and  land  and  resource  management 
plans;  and 


•  Shall  not  include  the  use  of 
herbicides  or  pesticides  or  the 
construction  of  new  permanent  roads  or 
other  new  permanent  infrastructvue. 

Comments  on  the  Proposal 

Almost  39,000  responses  in  the  form 
of  letters,  postcards,  faxes,  and  e-mail 
messages  were  received  diuing  the 
comment  period.  These  comments  came 
from  private  citizens,  elected  officials, 
and  groups  and  individuals  representing 
businesses,  private  organizations,  and 
Federal  agencies.  Responses  consisted 
of  nearly  1,900  individual  letters  and 
over  37,000  form  letters. 

Public  conunent  on  the  proposal 
addressed  a  wide  range  of  topics,  many 
of  which  were  directed  generally  at  the 
President's  Healthy  Forest  Initiative  and 
hazardous  fuels  reduction.  Many  people 
supported  the  proposal  or  favored 
further  expansion,  while  many  other 
opposed  the  proposal  or  recommended 
further  restrictions. 

Comment:  Some  respondents  vpiced 
general  agreement  with  the  proposal. 
Some  indicated  that  they  think  current 
analysis  and  documentation 
requirements  are  too  biudensome  and 
that  the  proposal  would  provide  for 
more  efficient  management.  Others 
believed  that  the  proposal  had 
appropriate  limitations  on  the  use  of  the 
categorical  exclusions  and  that  the 
agencies  had  done  sufficient  analysis  to 
include  that  the  categories  of  hazardous 
fuels  reduction  activities  and  fire 
rehabilitation  activities  do  not 
individually  or  cumulatively  have 
significant  effects.  Still  others  agreed 
that  the  collaboration  requirements 
ensure  that  local  affected  communities 
will  be  involved. 

Response:  These  comments  were  in 
support  of  the  proposal  and  need  no 
specific  response.  A  summary  of  the 
remainder  of  public  comments  and  the 
agencies'  responses  follows: 

Comment:  Some  respondents  stated 
that  the  proposal  is  not  needed 
inasmuch  as  current  laws  and  policies 
allow  sufficient  action  to  be  taken  to 
lower  the  forest  fire  risk  in  urban- 
wildiand  interface  areas.  They  stated 
that  agency  policies  already  provide 
sufficient  authority  of  using  categorical 
exclusions. 

Response:  The  Forest  Service  and  the 
land  management  agencies  within  the 
Department  of  the  Interior  have  various 
categorical  exclusions  for  fire 
management  in  their  NEPA  procedures. 
Consequently,  there  are  inconsistencies 
among  agencies.  Some  agencies  have  the 
ability  to  categorically  exclude  some  or 
all  hazardous  fuels  reduction  activities 
and  some  of  or  all  fire  rehabilitative 
activities  while  others  cannot.  For 


example,  the  U.S.  Fish  and  Wildlife 
Service  has  utilized  similar  categories 
for  fire  management  activities  since 
1997.  In  contrast,  before  the  issuance  of 
the  categories  set  out  in  this  notice,  a 
jointly  proposed  Forest  Service  and 
Bureau  of  Land  Management  (BLM) 
hazardous  fuels  reduction  activity  using 
prescribed  fire  would  have  required 
BLM  to  prepare  an  environmental 
assessment,  while  the  Forest  Service  ^ 
may  have  categorically  excluded  such 
an  action.  These  final  categories  provide 
a  tool  for  more  efficient  planning  of 
hazardous  fuels  reduction  and  fire 
rehabilitation  activities.  Having  the 
same  categories  available  to  all  of  these 
land  management  agencies  will 
facilitate  inter-agency  coordination  and 
allow  for  more  efficient  planning  and 
more  timely  decisions  across  agency 
jurisdictions.  It  will  also  provide  greater 
consistency  of  practice.  The  addition  of 
these  categories,  however,  does  not 
represent  a  substantial  change  for  some 
agencies  nor  does  it  replace  or  prevent 
the  use  of  existing  categories  with 
similar  purposes.  See  "Comparision  of 
USDA  Forest  Service  and  Department  of 
the  Interior  Agency  Categorical 
Exclusions"  at  http://wH'w.fs.fed.us/ 
emc./hfi. 

Comment:  ^ome  respondents  stated 
that  the  proposal  inappropriately  adopts 
a  nationwide  approach  over  a  site- 
specific  approach  and  that  certain 
geographical  regions  or^areas  with 
specific  ecological  characteristics 
should  not  be  included  in  the  category. 
They  suggested  that  fire  does  not  play 
a  significant  role  in  some  areas  due  to 
high  precipitation  and  humidity. 
Suggestions  included  taking  the 
Southern  Appalachian  forests,  national 
monuments,  Eastern  forests,  forests  in 
the  Pacific  Northwest,  old  growth,  and 
alpine  forests  out  of  these  categories  of 
actions. 

Response:  Data  on  hazardous  fuels 
reduction  and  fire  rehabilitation 
activities  was  collected  from  field  luiits 
within  the  Forest  Service,  Bureau  of 
Land  Management,  Biueau  of  Indian 
Affairs,  Fish  and  Wildlife  Service,  and 
National  Park  Service,  across  the  United 
States.  Based  on  a  review  of  this  data, 
it  is  the  professional  judgment  of  the 
Departments  that  the  categories  of 
actions  identified  in  the  hazardous  fuels 
reduction  and  fire  rehabilitation 
categorical  exclusions  do  not 
individually  or  ciunulatively  h^ve 
significant  effects  on  the  human 
environment.  The  data  represents  a 
broad  spectrum  of  hazardous  fuels 
reduction  activities  across  vegetation 
types,  geographic  regions,  and  agency  ' 
jurisdictions. -Indeed,  it  is  this  broad 
representation  of  activities  that  leads  the 
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agencies  to  conclude  that  the  hazardous 
fuels  reduction  and  fire  rehabilitation 
categories  should  not  be  restricted  to 
any  speciHc  geographic  area,  vegetation 
.type,  or  jurisdiction.  Additional 
information  is  available  at  http:// 
www.fs.fed. us/emc/hfi.  The  categorical 
exclusion  are  provided  as  a  tool  to 
improve  planning  efRciency. 

The  applicability  of  hazardous  fuels 
reduction  activities  and  the  level  of 
NEPA  documentation  appropriate  to 
any  given  area  is  a  matter  for  informed 
professional  judgment  on  the  part  of  the 
local  resource  manager.  The  hazardous 
fuels  categorical  exclusion  has  been 
modified  to  limit  its  use  to  areas  in 
wildland-urban  interface  or  in 
Condition  Classes  2  or  3  in  Fire  Regime 
Groups,  I.  n,  or  III,  outside  the  wildland- 
urban  interface.  Further,  hazardous 
fuels  reduction  actions  using  this 
category  will  be  identified  through  a 
collaborative  process  as  described  in  "A 
Collaborative  Approach  for  Reducing 
Wildland  Fire  risks  to  communities  and 
the  Environment  10- Year 
Comprehensive  Strategy 
Implementation T'lan"  (hereafter  called 
the  10- Year  comprehensive  Strategy 
implementation  Plan).  Therefore,  if 
hazardous  fuels  reduction  activities  are 
not  needed  or  appropriate,  they  are  not 
likely  to  be  identified  through  this 
process. 

The  rehabilitation  category  is  to  be 
used  only  for  rehabilitation  of  resources 
and  infrastructure  after  a  wildfire,  so  it 
is  already  limited  to  those  areas 
impacted  by  wildland  fire  and  wildfire 
suppression.  Further  restricting  this 
category  to  certain  geographic  areas  may 
exclude  areas  that,  while  not  typically 
susceptible  to  wildland  fire,  may  be 
subject  to  wildland  fire  because  of 
conditions  such  as  extreme  drought, 
blow  down,  or  insect  infestation. 

Moreover,  the  two  categories  will  not 
apply  where  there  are  extraordinary 
circumstances,  such  as  adverse  effects 
on  the  following:  threatened  and 
endangered  species  or  their  designated 
critical  habitat:  wilderness  areas; 
inventoried  roadless  areas;  wetlands; 
impaired  waters;  and  archaeological, 
cultural,  or  historic  sites. 

Comment:  Some  respondents  stated 
that  the  public  cannot  adequately 
comment  until  they  have  reviewed  the 
residts  of  the  required  Council  on 
Environmental  Quality  (CEQ) 
consultation  for  the  proposed 
categorical  exclusions. 

Response:  Piu^uant  to  regulations  at 
40  CFR  1505.1  and  1507.3,  the  USDA 
Forest  Service  and  the  Department  of 
the  Interior  consulted  with  CEQ  during 
the  development  of  the  categorical 
exclusions.  Prior  to  the  publication  of 


these  final  categorical  exclusions,  CEQ 
provided  written  confirmation  that 
amending  the  Forest  Service  and 
Department  of  the  Interior  NEPA 
procedures  by  adding  the  new 
categorical  exclusions  was  in 
conformity  with  NEPA  and  the  CEQ 
regulations. 

Comment:  Some  respondents  stated 
"  that  the  agencies  should  have  provided 
addresses  listing  where  hard  copies  of 
information  can  be  obtained.  These 
respondents  said  that  they  do  not  have 
access  to  the  Internet  and  that  they  have 
not  been  able  to  obtain  information. 

Response:  Two  contacts  and  their 
phone  numbers  were  provided  in  the 
Federal  Register  notice  (67  FR  77038)  as 
sources  for  additional  information. 
Paper  copies  of  the  information  were 
available  on  request  from  the  two 
contacts. 

Comment:  Some  respondents 
questioned  why  the  public  should  have 
to  cite  specific  laws,  regulations,  or 
policies  when  making  comments. 

Response:  There  was  no  request  for 
the  public  to  cite  specific  laws, 
regulations,  or  policies  when  making 
comments. 

Comment:  Some  respondents  stated 
that,  according  to  the  Federal  Register 
notice,  instructions  for  applying  the 
proposed  fire  management  categorical 
exclusions  wrill  not  be  issued  until  after 
the  procedures  are  finally  established; 
thus  neither  the  agencies  nor  the  public 
can  conmient  on  how,  where,  and  how 
often  these  categorical  exclusions  will 
be  utilized. 

Response:  The  only  instructions  not 
yet  produced  are  those  providing 
Department  of  the  Interior  agencies 
guidance  for  the  format  and  content  of 
memos  that  will  document  the  agency's 
use  of  either  of  these  two  categorical 
exclusions.  Historically,  requirements 
for  dociunenting  decisions  concerning 
categorically  excluded  activities  have 
varied  across  agencies  within  the 
Department  of  the  Interior.  The  new 
Department  of  the  Interior  instructions 
will  be  consistent  with  existing  Forest 
Service  requirements  and  provide  for 
standardized  documentation  for  using 
the  hazardous  fuels  redu(Jtion  and  fire 
rehabilitation  categorical  exclusions 
among  agencies.  The  Forest  Service 
requirements  are  available  at  http:// 
www.fs.fed.  us/im/directives/fsh/ 
1990.15/1909.15.30.txt.  The  Department 
of  Interior  instruction  can  be  found  at 
http://www.doi.gov/oepc/esms.  html. 

Comment:  Some  respondents  said 
they  believe  that  the  proposal  will 
restrict  public  involvement  and  that 
timber  harvest  for  piu'poses  other  than 
hazardous  fuels  reduction  will  be 
categorically  excluded. 


Response:  The  hazardous  fuels 
reduction  categorical  exclusion 
explicitly  states  that  it  may  only  be  used 
where  the  primary  purpose  of  the 
project  is  hazardous  fuels  reduction. 
Moreover,  it  is  restricted  to  activities 
identified  through  a  collaborative 
framework  as  described  in  the  10- Year 
Comprehensive  Strategy 
Implementation  Plan.  As  stated  in  the 
10- Year  Comprehensive  Strategy 
Implementation  Plan,  "Local  level 
collaboration  should  involve 
participants  with  direct  responsibility 
for  management  decisions  affecting 
public  and/or  private  land  and 
resources,  fire  protection 
responsibilities,  or  good  working 
knowledge  and  interest  in  local 
resoiut:es.  Participants  should  include- 
Tribal  representatives,  local 
representatives,  local  representatives 
from  Federal  and  State  agencies,  local 
governments,  landovmers  and  other 
stakeholders,  and  community-based 
groups  with  a  demonstrated 
commitment  to  achieving  the  four  goals 
described  in  the  Comprehensive 
Strategy  10- Year  Implementation  Plan 
(improve  fire  prevention  and 
suppression,  reduce  hazardous  fuels, 
restore  fire-adapted  ecosystems,  and 
promote  community  assistance). 
Existing  resource  advisory  conmiittees, 
watershed  councils,  or  other 
collaborative  entities  may  serve  to 
achieve  coordination  at  this  level.  Local 
involvement,  expected  to  be  broadly 
representative,  is  a  primary  source  of 
planning,  project  prioritization,  and 
resource  allocation  and  coordination  at 
the  local  level." 

This  requirement  supports  public 
involvement  and  collaboration,  and 
helps  ensure  a  focus  on  reducing 
wildland  fire  risks.  Through  such 
collaboration,  actions  believed 
necessary  to  abate  the  risk  of  high- 
intensity  wildfire  will  be  identified. 
This  collaboration  will,  where 
appropriate,  seek  to  address  conflicts 
concerning  alternative  uses  of  resources 
and  be  used  by  the  federal  agencies  to 
consider,  as  appropriate,  reasonable 
alternatives  to  recommend  courses  of 
action.  42  U.S.C.  4332(2)(E).  The 
hazardous  fuels  reduction  category  will 
utilize  a  collaborative  framework  as 
described  in  the  10- Year  Comprehensive 
Strategy  Implementation  Plan  even  after 
the  ten  years  of  the  10- Year 
Comprehensive  Strategy 
Implementation  Plan  have  passed.  In 
addition,  the  use  of  the  hazardous  fuels 
reduction  category  is  limited  to  the 
reduction  of  fuels  in  the  wildland-urban 
interface  or  in  Condition  Classes  2  or  3 
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in  Fire  Regime  Groups  1, 11,  or  III, 
outside  the  wildland-iu'ban  interface. 

Comment:  Some  respondents  asked 
the  agencies  to  clarify  the  public 
involvement  process  for  the 
rehabihtation  categorical  exclusion. 

Response:  Responsible  officials  will 
consider  options  for  involving 
potentially  interested  and  affected 
agencies,  organizations,  and  persons  in 
the  analysis  process,  commensurate 
with  public  interest  in  a  proposed 
action,  regardless  of  how  the  analysis  is 
documented. 

Comment:  Various  respondents 
questioned  the  methodology  used  to 
gather  and  interpret  activity  information 
used  in  the  agencies'  conclusion  that  the 
proposed  category  of  hazardous  fuels 
reduction  actions  do  not  individually  or 
cumulatively  have  a  significant 
environmental  effect  on  the  human 
environment.  Some  do  not  believe  there 
is  sufficient  evidence  for  this 
conclusion.  Others  suggest  various 
biases  are  reflected  in  the  activities 
selected.  Some  respondents  suggested 
that  the  time  period  in  which  the  data 
were  collected  from  field  units  was  too 
short  to  gather  accurate  data. 

Response:  To  identify  activities  for 
review,  the  Forest  Service  relied  on  a 
national  database  implemented  in 
October  2000.  The  database  includes 
fuel  hazard  reduction  and  rehabilitation 
and  stabilization  projects  accomplished 
in  fiscal  years  2001  and  2002.  The 
Forest  Service  reviewed  100  percent  of 
the  completed  projects  in  the  database. 
The  Department  of  the  Interior,  having 
comprehensive  fuel  hazard  reduction 
and  rehabilitation  and  stabilization 
project  records  dating  back  many  years, 
chose  a  100  percent  sample  of  projects 
accomplished  in  fiscal  year  2002  and  a 
10  percent  random  sample  of  projects 
accomplished  in  fiscal  years  1998 
through  2001.  As  the  request  of  both  the 
Forest  Service  and  Department  of  the 
Interior,  field  units  added  additional 
hazardous  fuels  reduction  and 
rehabilitation  projects  that  had  not  been 
entered  in  thefr  respective  national> 
databases.  The  information  request  was 
distributed  to  field  units  to  verify  and 
supplement  the  project  information 
because  that  is  the  organizational  level 
where  project  information  would  be 
readily  available.  Field  units  responded 
to  questions  about  projects  for  which 
they  had  already  reported 
accomplishments  through  their  agency 
reporting  systems.  Field  units 
responded  with  over  3,000  hazardous 
fuels  reduction  and  fire  rehabilitation 
projects.  The  information  supplied 
included  30  different  data  items  for  each 
activity,  including  information  on 
activity  location  and  size,  vegetation 


cover  type,  fuels  treatment  type, 
predicted  environmental  effects,  actual 
environmental  effects  after  activity 
completion,  and  mitigation  measures. 
Over  2,400  of  the  projects  reviewed  had 
some  form  of  validation  of  the 
enviroiunental  effects  predicted,  in  the 
form  of  formal  monitoring,  forest  plan 
monitoring,  or  personal  observation. 
Some  of  these  included  multiple 
activities.  Environmental  effects 
included  ecological,  aesthetic,  historic, 
cultiu^,  economic,  social,  or  health 
effects  as  defined  in  40  CFR  1508.8.  The 
agencies  identified  some  inconsistencies 
and  missing  information  in  the  data 
provided  by  the  field  units  and  followed 
up  with  specific  units  for  clarification. 

The  agencies  relied  on  the 
professional  judgment  of  the  responsible 
officials  concerning  the  significance  of 
environmental  effects.  The  agencies 
believe  that  resource  specialists  and 
stakeholders  inv,olved  in  the  design  and 
analysis  of  each  specific  on-the-ground 
project  were  best  qualified  to  identify 
resulting  environmental  effects  or 
whether  extraordinary  circumstances 
were  present. 

Comment:  Some  respondents 
questioned  the  fire  statistics  presented 
in  the  proposal.  Some  said  that  the  fire 
statistics  fail  to  provide  sufficient 
information  to  make  any  conclusions 
that  justify  the  proposal. 

Response:  The  fire  statistics  in  the 
preamble  to  the  proposal  where  drawn 
from  the  Administration's  "Healthy 
Forests:  An  Initiative  for  Wildfire 
Prevention  and  Stronger  Communities" 
and  "A  Collaborative  Approach  for 
Reducing  Wildland  Fire  Risks  to 
Communflies  and  the  Environment  10- 
Year  Comprehensive  Strategy." 
Statistics  for  past  fire  seasons  are  also 
available  from  the  National  Interagency 
Fire  Center  at  http://www.mfc.gov/sfats. 
The  statistics  were  provided  to  explain 
why  the  agencies  believed  the  proposal 
was  necessary  and  timely.  These 
statistics  are  not  a  basis  for  evaluating 
the  significance  of  the  envfronmental 
effects  of  hazardous  fuels  reduction  or 
rehabilitation  activities. 

The  proposal  is  focused  on  how  the 
attendant  environmental  analyses  will 
be  documented.  The  CEQ  regulations 
implementing  NEPA  direct  agencies  to 
reduce  excessive  paperwork  by  using 
categorical  exclusions  to  define 
categories  of  actions  which  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  hiunan 
environment  and  for  which,  therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  requfred.  The  agencies  believe  that 
the  projects  they  reviewed  provided 


ample  information  to  define  the  two 
categorical  exclusions. 

Comment:  Some  respondents  believe 
that  the  initiative  is  contrary  to  the 
Roadless  Area  Conservation  Rule  which 
prohibits  road  construction  in  roadless 
areas  unless  needed  to  protect  public 
health  and  safety'  under  an  imminent 
threat  of  a  catastrophic  event  that  would 
cause  the  loss  of  life  or  property.  Others 
say  that  roadless  areas  should  be 
included  in  the  proposed  categorical 
exclusions. 

Response:  Categorically  excluded 
actions  must  be  consistent  with 
applicable  law,  regulations  and  policy. 
The  Roadless  Area  Conservation  Rule 
(36  CFR  294)  prohibits  certain  activities 
in  inventoried  roadless  areas.  Further, 
Forest  Service  NEPA  procedures 
continue  to  require  an  environmental 
impact  statement  for  proposals  that 
would  substantially  alter  the  < 

undeveloped  character  of  an  inventoried 
roadless  area  of  5,000  acres  or  more 
(FSH  1909.15,  Section  20.6(3)). 

Comment:  Some  respondents  state 
that  the  agencies  should  strengthen  the 
proposed  fire  management  categorical 
exclusions  by  adding  a  paragraph  that 
specifies  that  they  also  apply  in 
extraordinary  circumstances  in  either 
Presidential  Disaster  Declaration  areas; 
or  areas  where  it  is  demonstrated  that  a 
high  risk  to  himian  life,  safety,  property, 
or  infrastructure  exists. 

Response:  The  categorical  exclusions 
are  based  on  the  agencies'  conclusion 
that  these  are  categories  of  actions.^ 
which  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  The  need  for 
emergency  actionis  not  justification  for 
a  categorical  exclusion.  CEQ  regulations 
provide  for  procediires  that  allow  action 
in  emergencies  when  an  environmental 
impact  statement  would  be  required  (40 
CFR  1506.11). 

Comment:  Some  respondents  stated 
that  the  agencies  should  modify  the 
initiative  to  specify  that  the  proposed 
fire  management  categorical  exclusions 
can  be  used  in  storm/wind  damaged 
forest  areas. 

Response:  The  proposed  categorical 
exclusion  for  hazardous  fuels  reduction 
may  be  used  in  storm/wind  damaged 
areas  as  long  as  the  criteria  in  the  text 
of  the  categorical  exclusion  are  met.  The 
agencies  do  not  believe  that  such 
additional  specificity  is  necessary. 

Comment:  Some  respondents  suggest 
specific  criteria  to  further  define  and 
limit  the  proposed  categories  of  actions, 
e.g.,  project  goals,  outcomes,  acreage   « 
limitations,  the  number  of  activities 
within  a  single  watershed,  and  the  types 
of  forests  for  which  methods  apply. 
Some  respondents  state  that  the 
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agencies  should  limit  the  size  of  the 
proposed  fire  management  categorical 
exclusions  to  40  acres  or  less  and  within 
one-half  mile  of  communities.  Some 
state  that  the  agencies  should  limit 
activity  size  to  no  more  than  250  acres, 
whild  others  suggest  that  the  agencies 
should  restrict  removal  for  a  specific 
activity  to  250,000  board  feet. 

Response:  The  categorical  exclusions 
are  limited  to  activities  with  a  specific 
goal  and  outcome  as  suggested  by  some 
respondents.  Accordingly,  activities 
could  include  the  sale  of  vegetative 
material  only  if  hazardous  fuels 
reduction  i.s  (he  primary  purpose  of  the 
activity.  The  hazardous  fuels  categorical 
exclusion  is  limited  to  activities 
identified  through  a  collaborative 
process  as  described  in  the  10- Year 
Comprehensive  Strategy 
Implementation  Plan.  The  collaborative 
process  will  identify  areas  that  are  a 
priority  for  treatment  using  the 
hazardous  fuels  reduction  categorical 
exclusion. 

Project  data  was  collected  from  five 
land  management  agencies  across  the 
United  States.  The  data  represents  the 
spectrum  of  hazardous  fuels  reduction 
and  fire  rehabilitation  projects  of 
different  sizes  across  vegetation  types, 
geographic  regions,  agency  jurisdictions. 
Not  all  projects  reviewed  had  post 
activity  validation  of  the  predicted 
envirorunental  effects.  The  agencies 
focused  on  an  analysis  of  the  acreage 
figures  horn  over  2,500  hazardous  fuels 
reduction  and  rehabilitation  activities 
where  the  environmental  effects  were 
predicted  to  not  be  significant  and 
where  those  predictions  were  validated. 
Hazardous  fuels  reduction  activities 
using  fire,  ranged  in  size  from  less  than 
one  acre  to  90,000  acres.  Mechanical 
hazardous  fuels  reduction  activities, 
ranged  in  size  from  less  than  one  acre 
to  11,690  acres.  F"ire  rehabilitation 
activities,  ranged  in  size  from  one  acre 
to  39,000  acres. 

In  response  to  requests  fromore 
specificity  of  limits,  the  agencies  have 
further  constrained  the  hazardous  fuels 
categorical  exclusion  ot  activities  within 
wildland-urban  interface  or  in 
Condition  Classes  2  or  3  in  Fire  Regime 
Groups  I,  II,  or  III,  outside  the  wildland- 
urban  interface. 

The  wildland  urban  interface  is 
defined  in  the  Forest  Service  and 
Department  of  the  Interior  Federal 
Register  notice  "Urban  Wildland 
Interface  Communities  Within  the 
Vincinity  of  Federal  Lands  That  Are  at 
High  Risk  From  Wildfire"  published 
January  4,  2001  (66  FR  753),  as  an 
"interface  community"  and  an 
"intermix  community".  For  purposes  of 
defining  these  communities,  a  structure 


is  understood  to  be  either  a  residence  or 
a  business  facility,  including  Federal, 
State,  and  local  government  facilities. 
Structures  do  not  include  small 
improvements  such  as  fences  and 
wildlife  watering  devices. 

The  "interface  community"  exists 
where  structures  directly  abut  wildland 
fuels.  The  wildland  interface 
community  exists  where  humans  and 
their  development  meet  or  intermix 
with  wildland  fuel.  Thefe  is  a  clear  line 
of  demarcation  between  residential, 
business,  and  public  structures  and 
wildland  fuels.  Wildland  fuels  do  not 
generally  continue  into  the  developed 
area.  The  development  density  for  an 
interface  community  is  usually  3  or 
more  structures  per  acre,  with  shared 
municipal  services.  Fire  protection  is 
generally  provided  by  a  local 
government  fire  department  with  the 
responsibility  to  protect  the  structure 
from  both  an  interior  fire  and  an 
advancing  wildland  fire.  An  alternative 
definition  of  the  interface  community 
emphasizes  a  population  density  of  250 
or  more  people  per  square  mile. 

The  "intermix  community"  exists 
where  structures  are  scattered 
throughout  a  wildland  area.  There  is  no 
clear  line  of  demarcation;  wildland  fuels 
are  continuous  outside  of  and  within 
the  developed  area.  The  development 
density  in  the  intermix  ranges  hom 
structiufls  very  close  together  to  one 
structure  per  40  acres.  Fire  protection 
districts  fiufded  by  various  taxing 
authorities  normally  provide  life  and 
property  fire  protection  and  may  also 
have  wildland  fire  protection 
responsibilities.  An  alternative 
definition  of  intermix  community 
emphasizes  a  population  density  of 
between  28-250  people  per  square  mile. 

Based  on  coarse  scale  national  data. 
Fire  Condition  Classes  measure  general 
wildfire  risk  as  follows: 

Condition  Class  1 .  For  the  most  part, 
fire  regimes  in  this  Fire  Condition  Class 
are  within  historical  ranges.  Vegetation 
composition  and  structure  are  intact. 
Thus,  the  risk  of  losing  key  ecosystem 
components  from  the  occurrence  of  fire 
remains  relatively  low. 

Condition  Class  2.  Fire  regimes  on 
these  lands  have  been  moderately 
altered  from  their  historical  range  by 
either  increased  or  decreased  fire 
frequency.  A  moderate  risk  of  losing  key 
ecosystem  components  has  been 
identified  on  these  lands. 

Fire  Regime  Groups  are  defined  in  the 
10-Year  Comprehensive  Strategy 
Implementation  Plan,  which  is  available 
on  a  number  of  Web  sites  including 
http://www.fs.fed.us/einc/hfi.  A  fire 
regime  is  a  generalized  description  of 
the  role  fire  plays  in  an  ecosystem.  It  is 


characterized  by  fire  frequency, 
predictability,  seasonality,  intensity, 
duration,  scale  (patch  size),  as  well  as 
regularity  or  variability.  Five 
combinations  of  fire  frequency, 
expressed  as  fire  return  interval  in  fire 
severity,  are  defined  as  Groups  I  through 
V.  Groups  I  and  II  include  fire  return 
intervals  in  the  0-35  year  range.  Group 
I  includes  ponderosa  pine,  other  long 
needle  pine  species,  and  dry  site 
Douglas-fir.  Group  II  includes  the  drier 
grassland  types,  tall  grass  prairie,  and 
some  Pacific  chaparral  ecosystems. 
Groups  III  and  IV  include  fire  return 
intervals  in  the  35—100+  year  range. 
Group  III  includes  interior  dry  site 
shrub  communities  such  as  sagebrush 
and  chaparral  ecosystems.  Group  FV 
includes  lodgepole  pine  and  jack  pine. 
Group  V  is  the  long  interval 
(infrequent),  stand  replacement  fire 
regime  and  includes  temperate  rain 
forest,  boreal  forest,  and  high  elevation 
conifer  species. 

In  response  to  requests  to  consider 
acreage  limitations  on  the  categorical 
exclusions  for  hazardous  fuel  reduction 
and  fire  rehabilitation  activities,  the 
agencies  reviewed  the  data  to  determine 
prudential  limits  on  the  scope  of  these 
categorical  exclusions.  Although  the 
data  did  not  establish  a  relationship 
between  acres  treated  and 
environmental  effects,  the  agencies  have 
elected  to  limit  the  categorical  exclusion 
for  hazardous  fuels  reduction  activities 
using  fire  to  4,500  acres,  hazardous  fuels 
reduction  activities  using  mechanical 
methods  up  to  1,000  acres,  and  fire 
rehabilitation  activities  to  4,200  acres. 
These  acreages  are  well  within  the  range 
of  the  data.  This  responds  to  public 
concerns  while  maintaining  the 
effectiveness  of  the  categorical 
exclusions  as  a  management  tool. 

Using  timber  volume  as  a  limitation, 
instead  of  acreage,  does  not  reflect  the 
size  of  an  activity  inasmuch  as  a  small 
project  in  one  part  of  the  country  may 
result  in  as  much  timber  volume  as  a 
much  larger  project  in  another  part  of 
the  country.  Moreover,  activities  in  the 
review  that  were  identified  as  having 
significant  environmental  effects  were 
not  those  of  a  particular  activity, 
location,  or  size  but  were  identified  as 
having  extraordinary  circumstances, 
which  precluded  the  use  of  a  categorical 
exclusion. 

These  acreage  limits  for  the  hazardous 
fuels  reduction  and  fire  rehabilitation 
categories  differ  from  those  in  a  separate 
Forest  Service  proposal  for  three 
categorical  exclusions  for  limited  timber 
harvest  (68  FR  1026).  In  conducting  the 
review  for  its  limited  timber  harvest 
categories,  the  Forest  Service  selected 
projects  that  would  have  qualified 
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under  the  agency's  former  Categorical 
-Exclusion  4,  which  allowed  up  to  1     , 
million  board  feet  of  salvage  and 
250,000  board  feet  of  merchantable 
wood  products.  As  previously 
discussed,  volume  per  acre  can  vary 
considerably  from  place  to  place  or  by 
treatment  method.  However,  by  limiting 
timber  harvests  in  the  Forest  Service's 
review  for  its  limited  timber  harvest 
categorical  exclusions  to  actions  limited 
by  a  specified  volume,  the  projects  in 
the  review  were  still  inherently  limited 
in  acreage.  Conversely,  the  activities 
reviewed  for  the  hazardou»  fuels 
reduction  and  fire  rehabilitation 
categorical  exclusions  were  not 
constrained  by  a  acreage  or  board  feet 
limitations.  Accordingly,  the  acreage 
limits  proposed  for  the  Forest  Service's 
three  limited  timber  harvest  categorical 
exclusions  are  smaller  than  the  acreage 
limits  in  these  hazardous  fuels  and  fire 
rehabilitation  categorical  exclusions. 
Since  the  Forest  Service's  limited  timber 
harvest  categorical  exclusion  data  is 
constrained,  it  is  not  comparable  to  the 
hazardous  fuels  and  fire  rehabilitation 
categorical  exclusions  data. 

Comment:  Some  respondents  stated 
that  the  initiative  contradicts  the 
original  intent  of  categorical  exclusions, 
which  is  to  expedite  minor,  routine 
administrative  actions.  According  to 
these  respondents,  there  will  be  more 
stringent  requirements  for 
administrative  actions  such  as  moving 
and  trail  maintenance  than  for 
vegetation  management  on  hundreds  of 
thousands  of  acres  of  land,  under  this 
initiative. 

Response:  Categorically  excluded 
actions  include  those  that  are  minor, 
routine,  and  administrative.  Forest 
Service  NEPA  procedm-es  do  apply  the 
term  "routine"  in  reference  to  some  of 
the  actions  that  are  currently 
categorically  excluded.  In  addition,  the 
categorical  exclusions  are  intended  to 
expedite  actions  that  fit  within 
categories  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  and  for  which,  therefore, 
neither  an  EA  nor  an  EIS  is  required.  In 
this  case,  the  agencies  have  analyzed  a 
substantial  body  of  data.  As  the 
agencies'  experience  with 
environmental  analysis  for  natural 
resource  management  activities  grows,  it 
stands  to  reason  that  additional 
categorical  exclusions  will  be  defined. 
Comment:  Some  respondent  said  the 
application  of  extraordinary 
circumstances  screens  is  insufficient 
and  open  to  abuse.  Others  stated  a  belief 
that  hazardous  fuels  reduction  and  fire 
rehabilitation  actions  automatically 
trigger  the  Department  of  the  Interior's 


exceptions  to  categorical  exclusions, 
including  "controversy,"  "uncertainty," 
and  "precedent  for  future  action"  and, 
as  such,  cannot  be  categorically 
excluded. 

Response:  When  using  these  two 
categorical  exclusions,  the  responsible 
officials  will  consider,  on  a  project-by- 
project  basis,  whether  or  not  any  of  the 
Department  of  the  Interior's  exceptions 
and  Forest  Service  extraordinary 
circumstances  apply.  The  responsible 
official  Will  prepare  a  decision  memo 
that  will  be  available  for  public  review. 

Comment:  Some  respondents 
suggested  that  the  agencies  monitor 
categorically  excluded  hazardous  fuels 
and  rehabilitation  activities  actions  to 
ensiue  that  they  do  not  have  significant 
environmental  effects. 

Response:  Monitoring  would  take 
place  after  the  categories  are  established 
and  after  they  are  used  for  a  particular 
action.  Monitoring  is  not  relied  upon  as 
a  basis  or  rationale  for  establishing  these 
categorical  exclusions.  Although  die 
data  established  that  the  covered 
activities  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  hiunan  environment,  the  agencies, 
nevertheless,  recognize  the  need  for  a 
scientifically  soimd  and  consistent 
approach  to  envirorunental  monitoring 
for  both  hazardous  fuels  reduction  and 
rehabilitation  actions  and  agree  that  a 
monitoring  program  should  apply  to  a 
representative  sampling  of  those 
hazardous  fuels  reduction  and 
rehabilitation  projects  conducted  using 
these  new  categorical  exclusions. 
Therefore,  guidance  for  the 
development  of  monitoring  protocols, 
one  for  fuels  treatments  and  one  for 
rehabilitation  actions,  is  being  prepared. 
It  will  be  peer  reviewed  and  is 
scheduled  for  completion  in  May. 
Monitoring  protocols  will  be  prepared 
shortly  thereafter.  The  agencies  will 
monitor  the  effects  of  categorically 
excluded  hazardous  fuels  reduction  and 
fire  rehabilitation  activities  to  assess 
whether  the  categorical  exclusions  are 
being  applied  within  their  prescribed 
parameters  and  to  confirm  the  agencies' 
assessment  of  their  individual  and 
cumulative  environmental  impacts. 

Comments:  Some  respondents 
suggested  changing  the  categorical 
exclusion  language  to  specify  that  the 
proposed  fire  management  categorical 
exclusions  will  be  "guided  by"  rather 
than  "be  consistent  with"  the  10- Year 
Comprehensive  Strategy 
Implementation  Plan.  They  state  that 
failiue  to  implement  such  changes  will 
result  in  new  causes  for  appeals  and 
litigation  due  to  "inconsistency." 

Response:  The  agencies  have 
modified  the  proposal  to  limit  it  to 


activities  identified  through  a 
collaborative  framework  as  described  in 
the  10- Year  Comprehensive  Strategy' 
Implementation  Plan.  The  change  was 
made  to  eliminate  any  confusion  ' 
concerning  consistency. 

Comment:  Some  respondents  stated 
the  initiative's  list  of  routine  actions 
(e.g.,  rgseeding  and  replanting)  is 
misleading  inasmuch  as  the  effects  from 
the  listed  actions  are  not  comparable  to 
the  effects,  that  will  be  created  by  road 
construction,  skid  trail  and  landing 
construction,  and  timber  harvest.  Some 
respondents.also  stated  that  phrases 
such  as  "small  combustibles," 
"overstocked  stands,"  and  "brush 
thinning"  are  inadequate  with  reference 
to  likely  timber  harvest  activities  under 
the  initiative. 

Response:  Reseeding  and  replanting 
are  allowed  under  the  fire  rehabilitation 
category,  which  does  not  include  skid 
trail  and  landing  construction,  or  timber 
harvest.  Fuel  reduction  activities 
involving  the  sale  of  vegetative  material 
are  allowed  under  the  hazardous  fuels 
category  only  where  the  primary 
purpose  of  the  activity  is  hazardous 
fuels  reduction.  Thinning  brush  and 
overstocked  stands  characterize 
common  tasks  allowed  under  the 
hazardous  fuels  reduction  categorical 
exclusion.  The  phrase  "small 
combustibles"  was  not  used  in  the 
proposed  or  final  text.  The  examples 
provided  in  the  proposal  were  intended 
to  illustrate  a  range  of  possible 
activities.  The  text  of  the  hazardous 
fuels  reduction  categorical  exclusion 
,  defines  the  specific  actions  for  which 
each  may  be  applied. 

The  agencies'  review  of  hazardous 
fuels  reduction  and  fire  rehabilitation 
projects  encompassed  the  specific 
activities  included  in  the  two 
categorical  exclusions.  Hazardous  fuels 
reduction  activities  reviewed  involved 
broadcast  burning  and  burning  of  piles, 
and  mechanical  treatments  consisting  of 
crushing,  piling,  thinning,  pruning, 
cutting  chipping,  mulching,  and 
mowing. 

Comment:  Some  respondents  assert 
that  the  stated  requirements  that 
activities  must  be  consistent  with  land 
and  resource  management  plans  is 
misleading  since  Forest  Service  plans 
will  be  categorically  excluded. 

Response:  Forest  Service  NEPA 
procedures  do  not  presently  provide  a 
categorical  exclusion  for  amendments  to 
land  and  resource  management  plans. 
The  Forest  Service  may,  if  it  implements 
its  proposed  planning  rule,  identify  a 
category  of  plan  decisions  which  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  and  may,  therefore,  be 
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categorically  excluded  from  NEPA 
documentation  in  an  environmental 
assessment  or  an  environmental  impact 
statement.  The  public  would  have  an 
opportunity  to  review  and  comment  on 
such  an  amendment  to  the  Forest 
Service  handbook  if  such  a  categorical 
exclusion  proposal  is  made. 

It  should  be  noted  that  under  the 
proposed  Forest  Service  planning* 
regulations,  new  plans,  plan  revisions, 
and  amendments  continue  to  require  a 
rigorous  public  involvement  process. 
Categorical  exclusions  apply  to  the  level 
of  documentation  required  under  CEQ's 
regulations  implementing  NPEA  (  40 
CFR  150.4{p)  and  1508.4).  Any  action 
that  is  not  consistent  with  an  applicable 
land  and  resource  management  plan's 
standards,  guidelines,  goals,  and 
objectives  would  require  a  plan 
amendment.  The  Forest  Service  will 
continue  to  conduct  the  appropriate 
level  of  environmental  analysis  and 
disclosure  commensii^ate  with  the 
significance  of  environmental  effects, 
for  both  land  and  resource  management 
plans  and  project-level  planning. 

Comment:  Some  respondents 
suggested  that  the  agencies  should 
clearly  define  such  terms  as  "hazardous 
fuels,"  "primary  purpose"  "ecosystem 
integrity,"  and  "adverse  effect"  as  they 
pertain  to  extraordinary  circumstances. 

Response:  "Hazardous  fuels"  consist 
of  combustible  vegetation  (live  or  dead) 
such  as  grass,  leaves,  ground  litter, 
plants,  shrubs,  and  trees,  that  contribute 
to  the  threat  or  ignition,  and  high  fire 
intensity  and/or  high  rate  of  spread.  The 
term  "primary  purpose"  is  not  a  term  of 
art  and  has  only  the  dictionary 
definition.  Synonymous  phrasing  is  that 
the  "main  reason"  for  the  activity  must 
be  hazardous  fuels  reduction. 
"Ecosystem  integrity"  is  defined  in  "A 
Collaborative  Approach  for  Reducing 
Wildland  Fire  Risks  to  Communities 
and  the  Environment  10- Year 
Comprehensive  Strategy"  as  the 
completeness  of  an  ecosystem  that  at 
geographic  and  temporal  scales 
maintains  its  characteristic  diversity  of 
biological  and  physical  components, 
composition,  structiu«,  and  function. 
The  use  of  the  term  "adverse  effect"  was 
used  in  conjunction  with  the  agencies' 
descriptions  of  extraordinary 
circumstances  in  their  NEPA 
procedures.  Specific  agency  direction 
pertinent  to  identifying  extraordinary 
circumstances  may  be  found  in  Forest 
Service  Handbook  1909.15,  section 
303.3  (67  FR  54622),  and  Department  of 
the  Interior  Manual  516  DM  2, 
Appendix  2. 

Comment:  Some  respondents 
commented  that  the  proposal  was 
misleading  because  it  stated  that  the 


proposed  hazardous  fuels  reduction 
categorical  exclusion  would  not  cover 
timber  sales  that  do  not  have  hazardous 
fuel  reduction  as  their  primary  purpose, 
but  then  several  pages  later  stated  that 
products  would  be  sold. 

Responses:  The  intent  of  the 
statement  concerning  timber  sales  was 
to  point  out  that  only  timber  sales  with 
hazardous  fuel  reduction  as  their 
primary  purpose  could  be  categorically 
excluded  under  the  proposal.  The 
categorical  exclusion  for  hazardous 
fuels  reduction  allows  for  the  sale  of 
vegetative  material  as  one  method  for 
removal.  The  sale  of  vegetative  material 
includes  all  types  of  products  from 
plant  material,  including  biomass,  posts, 
poles,  and  sawlogs.  The  hazardous  fuels 
reduction  categorical  exclusion  has  been 
edited  to  add  that  activities  may  include 
the  sale  of  vegetative  material  if  the 
primary  purpose  of  the  activity  is 
hazardous  fuels  reduction. 

Comment:  Some  respondents 
suggested  that,  without  NEPA  analysis, 
categorically  excluded  actions  would 
not  consider  the  best  available  science 
and  managers  would  be  unaware  of 
extraordinary  circumstances  that 
preclude  the  use  of  a  categorical 
exclusion. 

Response:  The  agencies  have 
repeatedly  conducted  NEPA  analyses 
for  hazardous  fuels  reduction  and  fije 
rehabilitation  projects  using  the  best 
available  science.  Based  upon  the 
projects  reviewed  for  these  categorical 
exclusions,  the  agencies  have  concluded 
that  these  categorical  exclusions 
describe  categories  of  actions  which  do 
not  individually  or  cujnulatively  have  a 
significant  effect  on  the  human 
envirorunent. 

Consistent  with  existing  direction, 
agencies  must  conduct  sufficient  review 
to  determine  that  no  extraordinary 
circumstances  exist  when  using 
categorical  exclusions.  This 
determination  includes  appropriate 
surveys  and  analyses,  using  the  best 
available  science,  attendant  in 
appropriate  consultation  with  Tribes 
and  consultation  with  regulatory 
agencies,  such  as  those  required  by  the 
Endangered  Species  Act,  the  National 
Historic  Preservation  Act,  Clean  Water 
Act,  and  Clear  Air  Act. 

The  agencies  will  take  the  additional 
measure  of  monitoring  to  determine  that 
these  categories  are  being  appropriately 
used  and  to  further  validate  the 
agencies'  conclusions  regarding 
environmental  significance. 

Comment:  Some  respondents  stated 
that  NEPA  and  other  environmental 
laws  have  served  the  country  well  for 
years,  and  the  agencies  should  follow 
these  laws  in  conducting  fuels  reduction 


efforts.  Respondents  suggest  that  if  rule 
changes  are  needed,  they  should  be 
made  through  Congress,  not  through 
administrative  actions. 

Response:  The  agencies  are  not 
changing  laws  or  regulations.  The  CEQ 
regulations  implementing  NEPA 
provide  for  three  levels  of 
enviroiunental  documentation: 
environmental  impact  statements; 
environmental  assessments;  and 
categorical  exclusions.  The  agencies  are 
following  CEQ's  regulations,  which 
direct  agencies  to  define  categorical 
exclusions  to  reduce  excessive 
paperwork.  Activities  conducted  under 
those  categories  must  be  consistent  with 
all  applicable  Federal,  State,  local,  and 
Tribal  laws  and  requirements  imposed 
for  protection  of  the  environment. 

Comment:  Some  respondents 
indicated  that  there  should  be  no 
restriction  on  new  road  construction, 
while  others  believe  that  no  roads 
should  be  constructed,  as  the  absence  of 
roads  indicates  an  activity  is  too  far 
from  a  conxmunity.  Other  respondents 
suggested  that  up  to  one  mile  of  low- 
standard  road  should  be  allowed,  while 
others  believed  that  roads  should  only 
be  constructed  in  rare  cases. 

Response:  Hazardous  fuels  reduction 
activities  and  rehabilitation  activities 
involving  new  permanent  roads  are  not 
included  in  the  proposed  categorical 
exclusions.  Proposals  for  activities  that 
involve  new  permanent  road 
construction  would  be  analyzed  and 
documented  in  an  environmental 
assessment  or  ah  environmental  impact 
statement. 

Comment:  Some  respondents 
suggested  that  any  road  construction 
should  only  be  carried  out  following  a 
thorough  environmental  analysis. 
Others  indicated  that  culverts  should 
not  be  replaced  or  upgraded  without  a 
watershed  analysis. 

Response:  The  categorical  exclusions 
provide  only  for  construction  of 
temporary  roads.  Where  temporary  road 
construction  or  culverts  are  being 
proposed,  agencies  must  review  the 
proposed  action  to  ensure  that  no 
extraordinary  circumstances  exist. 

Comment:  Some  respondents 
suggested  that  the  categorical  exclusions 
should  specify  that  temporary  roads  will 
be  constructed  only  where  the  project 
ensures  that  they  will  be  reclaimed/ 
obliterated  upon  activity  completion. 

Response:  Whether  temporary  roads 
are  needed  and  to  what  extent,  along 
with  how  they  are  closed,  reclaimed, 
and/or  obliterated  are  project-specific 
decisions  and  therefore  appropriately 
decided  afthe  project  level. 

Comment:  Some  respondents  asked 
the  agencies  to  clarify  the  role  of  grazing 
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in  the  proposal.  Other  respondents 
suggest  that  the  agencies  should  not 
allow  grazing  to  be  categorically 
excluded  as  a  fuels  reduction  technique 
because  grazing  removes  grasses, 
allowing  woody  vegetation  to  invade, 
which  contributes  to  hotter,  more 
intense  fires. 

Response:  The  grazing  activity 
included  in  the  proposed  hazardous 
fuels  reduction  categorical  exclusion,  as 
the  sole  biological  method,  was 
intended  to  be  limited  to  livestock 
grazing  to  maintain  fuelbreaks. 
Subsequent  review  determined  that  only 
four  of  the  projects  reviewed  involved 
livestock  grazing  for  fuelbreak 
maintenance.  While  some  agencies  have 
effectively  used  livestock  grazing  to 
piaintain  fuelbreaks  in  certain 
circtunstances  without  significant 
enviroimiental  effects,  the  agencies 
believe  they  have  not  gathered  sufficient 
data  for  its  inclusion  in  this  categorical 
exclusion.  The  agencies  will  continue  to 
review  the  effects  of  this  type  of  activity. 
Therefore,  the  hazardous  fuels  reduction 
categorical  exclusion  has  been  modified 
to  remove  "biological"  and  "grazing" 
from  the  list  of  included  activities. 

Comment:  Some  respondents  stated 
that  some  prescribed  bums  have 
resulted  in  unanticipated  effects  such  as 
bums  too  cool/hot  to  meet  objectives 
and  increases  in  noxious  weeds/non- 
target  grasses. 

Response:  The  agencies'  review  of 
hazardous  fuels  reduction  and  fire 
rehabilitation  projects  found  11  cases 
where  the  actual  results  were  other  than 
what  was  predicted.  These  cases 
reported  that  prescribed  fires  burned 
either  cooler  or  hotter  than  anticipated. 
Cooler  than  expected  bums  resulted  in 
less  fuel  being  consiuned  by  fire,  and, 
therefore,  not  completely  achieving  the 
project's  fuel  reduction  objective.  Hotter 
than  expected  bums  resulted  in 
increased  scorch  of  tree  crowns  and 
more  tree  mortality  than  predicted.  In 
some  instances  undesirable  grass 
species  occupied  the  site  after 
treatment.  In  each  of  these  cases, 
however,  the  unanticipated  effects  were 
found  not  to  be  significant. 

Comment:  Some  respondents  asked 
that  the  categorical  exclusion  for 
.  rehabilitation  be  modified  to  include, 
but  not  be  limited  to,  specific  suggested 
activities  such  as  fire  and  safety  hazard 
tree  removal,  natural  or  mechanical  soil 
rehabilitation,  and  rehabilitation  of   . 
recreation  sites. 

Response:  The  rehabilitation 
categorical  exclusion  does  not  include 
removal  of  fire  and  safety  hazard  trees. 
Removal  of  fire  hazards  is  addressed  in 
the  hazardous  fuels  reduction 
categorical  exclusion.  Safety  hazard 


trees  associated  with  roads,  trails, 
recreation  facilities,  and  administrative 
sites  may  be  removed  as  part  of  routine 
maintenance  of  those  facilities.  Most 
agencies  already  categorically  exclude 
these  maintenance  activities  from 
further  analysis  and  documentation  in 
an  environmental  assessment  or 
environmental  impact  statement.  Post- 
fire  soil  rehabilitation,  either  natural  or 
mechanical,  and  recreation  site 
rehabilitation  are  included  in  the 
category  of  actions  described- in  the 
rehabilitation  categorical  exclusion.  The 
list  of  examples  is  not  exhaustive. 

Comment:  Some  respondents 
indicated  a  belief  that  the  proposal  for 
rehabilitation  is  unnecessary  as  existing 
legal  frameworks  provide  for  emergency 
fire  rehabilitation. 

Response:  In  January  2003,  the 
Wildland  Fire  Leadership  Council,  a 
cooperative,  interagency  organization 
dedicated  to  achieving  consistent 
implementation  of  the  goals,  actions, 
and  policies  in  the  National  Fire  Plan 
and  the  Federal  Wildland  Fire 
Management  Policy,  identified  three 
types  of  fire  recovery  activities: 
Emergency  stabilization;  rehabilitation; 
and  restoration.  Emergency  stabilization 
is  defined  as  planned  actions  within  one 
year  of  a  wildland  fire  to  stabilize  and 
prevent  unacceptable  degradation  to 
natural  and  cultiual  resources,  to 
minimize  threats  to  life  or  property 
resulting  "from  the  effects  of  a  fire,  or  to 
repair/replace/coristruct  physical 
improvements  necessary  to  prevent 
degradation  of  land  or  resources.  The 
rehabilitation  categorical  exclusion  does 
not  cover  emergency  stabilization.  The 
Wildland  Fire  Leadership  Council 
defines  rehabilitation  as  "Post-fire 
efforts  (<3  years)  to  repair  or  improve 
lands  unlikely  to  recover  to  a 
management  approved  condition  from    - 
wildland  fire  damage,  or  to  repair  or 
replace  minor  facilities  damaged  by 
fire."  The  Wildland  Fire  Leadership 
Council  defines  restoration  as  the 
continuation  of  rehabilitation  beyond 
three  years.  The  rehabilitation 
categorical  exclusion  has  been  edited  to 
be  consistent  with  the  Wildland  Fire 
Leadership  Council's  definition  of 
rehabilitation.  The  scope  of  fire 
rehabilitation  activities  allowed  under 
the  proposed  categorical  exclusion  has 
not  changed  as  a  result  of  this  new 
definition.  What  has  changed  is  the  time 
limit  of  three  years  for  completion  of 
those  activities  and  a  size  limit  of  4,200 
acres. 

Comment:  Some  respondents  believe 
that  rehabilitation  activities  should 
require  an  environmental  impact 
statement.  Others  believe  that  these 
activities  should  not  be  carried  out  at 


all.  They  say  the  use  of  heavy 
equipment  generates  noise,  air  and 
water  pollution,  soil  compaction, 
vegetation  and  habitat  changes,  and 
ecosystem  modifications  greater  than 
those  which  follow  fires.  Still  others  cite 
research  studies  [e.g.,  Beschta,  et  ai, 
1995)  that  report  that  there  is  generally 
no  ecological  need  to  act,  and  that  quick 
actions  may  create  new  problems. 

Response:  The  agencies  have 
repeatedly  conducted  NEPA  analyses 
for  fire  rehabilitation  projects  using  the 
best  available  science.  Based  upon 
approximately  300  fire  rehabilitation 
projects  reviewed,  the  agencies  have 
concluded  that  the  category  of  activities 
described  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  When  using 
the  rehabilitation  categorical  exclusion, 
agencies  must  review  the  proposed 
action  to  ascertain  whether 
extraordinary  circumstances  exist. 

While  the  Beschta  report  focused  on 
salvage  logging,  there  are  also 
statements  on  rehabilitation  practices  in 
the  report.  This  report  questions,  in 
general,  the  effectiveness  of  installation 
of  hard  structiues  and  their  siting  on  the 
landscape.  This  report  also  criticizes 
introduction  of  non-native  species. 
Situations  such  as  steep  slopes,  drinking 
water  protection,  and  threats  of  invasive 
species  may  influence  the  need  to  act  in 
local  situations.  Years  of  research  since 
the  Beschta  report  have  informed 
current  choices  of  technologies.  The 
utility  of  fire  rehabilitation  practices 
chosen  and  the  need  for  these  practices 
will  be  decided  on  a  site-specific  basis 
using  current  knowledge  and 
technologies.  Thus,  the  projects 
selected,  based  on  local  scientific 
expertise,  will  both  meet  the 
environmental  protection  goals  for  the 
projects  and  have  no  potential  to 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment. 

Comment:  Some  respondents 
requested  that  herbicide  use  be  allowed 
under  the  fire  rehabilitation  categorical 
exclusion,  while  others  oppose 
herbicide  use  and  even  want  an  explicit 
prohibition  against  herbicide  use  on 
futvue  activities  that  follow  categorically 
excluded  actions. 

Response:  the  agencies  will  continue 
to  review  and  analyze  new  information 
on  the  effects  of  herbicides  \ised  for 
hazardous  fuel  reduction.  A\the  present 
time,  the  agencies  have  elected  to  not 
include  actions  involving  herbicide  use. 

Comment:  Some  respondents  are  . 
concerned  that  30  days  was  insufficient 
time  to  review  the  proposed  categorical 
exclusions  along  with  the  other 
proposals.  Others  criticized  the  release 
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of  the  proposal  during  the  Christmas 
holidays. 

Response:  The  agencies  extended  the 
comment  period  through  January  31, 
2003. 

Comment:  Some  respondents 
expressed  frustration  with  e-mail  errors 
near  the  comment  period  deadline. 

Response:  The  office  receiving  e-mail 
comments  notes  that  many  e-mail 
comments  were  received  diuing  the 
final  days  of  the  comment  period.  The 
office  receiving  the  e-mail  comments 
analyzed  e-mail  server  performance.  No 
problems  were  identified. 

Comment:  Some  respondents  said 
they  do  not  believe  that  the  agencies 
should  block  e-mail  originating  from  a 
third  party  e-mail  generator.  These 
respondents  said  that  such  e-mail 
generators  are  important  to  groups 
interested  in  the  environment  and  that 
such  blocking  prevents  voices  from 
being  heard. 

Response:  The  Forest  Service  regrets 
any  difficulty  experienced  in  submitting 
comments.  The  Forest  Service  is 
committed  to  electronic  government  and 
is  a  participant  in  the  Regulations.gov 
project,  which  will  allow  third-party  e- 
mail  generators  to  submit  electronic 
comments.  In  the  meantime,  the  Forest 
Service  has  provided  maintainers  of 
public  comment  web  pages  with  a 
simple  procedure  that  they  can  use  to 
keep  their  messages  from  being  blocked 
by  the  Forest  Service's  spam  filter.  For 
more  information  please  contact  Sandra 
Watts,  (703)  605-4695. 

Comment:  Some  respondents  stated 
that  agencies  should  accept  and 
consider  all  comments  and  not  just 
those  deemed  to  be  "original  and 
substantive." 

Response:  The  agencies  agree  and 
accepted  and  considered  all  comments. 
Each  comment  was  considered  on  its 
own  merits. 

Comment:  Some  respondents  said  that 
the  10- Year  Comprehensive  Strategy 
Implementation  Plan  should  have  been 
included  with  the  proposal. 

Response:  The  10- Year 
Comprehensive  Strategy 
Implementation  Plan  is  available  on  a 
number  of  Web  sites  including  http:// 
www.fs.fed. us/emc/bfi.  In  addition,  two 
contacts  were  provided  in  the  Federal 
Register  notice  for  additional 
information.  These  contacts  were 
available  to  provide  more  information 
on  this  strategy. 

Comment:  Some  respondents 
expressed  a  desire  for  public  hearings  to 
record  testimony. 

Response:  The  agencies  believe  that 
the  public  comment  opportunity 
provided  was  the  most  efficient  means 
of  gathering  public  input  for  a  proposal 


of  this  nature  and  that  public  hearings 
were  not  necessary. 

Comment:  Some  respondents  wanted 
the  agencies  to  specify  which 
implementation  tasks  within  the  10- 
Year  Comprehensive  Strategy 
Implementation  Plan  are  addressed  by 
the  proposed  fire  management 
categorical  exclusions. 

Response:  The  categorical  exclusions 
contribute  to  the  implementation  task, 
"Assess  state  and  federal  regulatory 
process  governing  projects  and  activities 
done  in  conformance  with  the  10- Year 
Comprehensive  Strategy  and 
Implementation  Plan  and  identify 
measures  to  improve  timely  decision- 
making." This  task  is  under  "Goal 
Two — Reduce  Hazardous  Fuels." 

Comment:  Some  respondents 
suggested  that  the  agencies  should 
provide  opportunities  for  public 
involvement  on  the  initiative  following 
the  release  of  the  report  from  the 
General  Accoxmting  Office  on  the 
relationship  between  administrative 
appeals  and  fuels  reduction  activities. 

Response:  Because  of  controversy 
over  whether  appeals  and  litigation 
have  delayed  implementation  of  Forest 
Service  hazardous  fuels  reduction 
activities,  the  General  Accounting  Office 
was  requested  to  provide  information  to 
Congress  on  the  number  of  decisions 
involving  hazardous  fuels  reduction 
activities,  the  number  of  these  decisions 
appealed  or  litigated,  and  the  acreages 
affected.  The  agencies  did  not  believe 
that  this  information  would  be  helpful 
in  defining  these  categorical  exclusions, 
nor  aid  the  public  in  commenting  on  the 
agencies'  proposal. 

Comment:  Many  respondents  asked 
that  the  agencies  adhere  to  various  laws, 
executive  orders,  and  agency  policies 
such  as:  the  Endangered  Species  Act, 
Clean  Air  Act,  Clean  Water  Act, 
National  Forest  Management  Act, 
Migratory  Bird  Treaty  Act,  National 
Historic  Preservation  Act,  Forest  Service 
Transportation  System  Management 
Policy,  Northwest  Forest  Plan,  the 
Grizzly  Bear  Recovery  Plan,  and 
executive  orders  on  management  of 
floodplains  and  wetlands,  and  Tribal 
consultation. 

Response:  The  agencies  agree.  The 
level  of  NEPA  consideration  does  not 
affect  agency  responsibility  to  follow 
applicable  laws,  regulations,  executive 
orders,  and  policies.  For  example, 
categorically  excluded  hazardous  fuels 
reduction  and  fire  rehabilitation  actions 
are  reviewed  for  their  potential  to 
impact  waters  listed  as  impaired  by 
State  water  quality  agencies  and  for 
compliance  with  smoke  management 
plans.  When  appropriate,  the  Forest 
Service  and  the  Department  of  the 


Interior  agencies  conduct  appropriate 
consultation  with  Federal,  State,  and 
Tribal  agencies  for  hazardous  fuels  and 
fire  rehabilitation  actions.  For  example, 
agencies  must  consult  with  Tribal 
governments  when  an  action  may  have 
Tribal  implications,  even  though  it  may 
be  categorically  excluded  from  further 
analysis  and  documentation  in  an 
envit-onmental  assessment  or 
environmental  impact  statement. 
Agencies  must  also  review  the  potential 
effects  from  these  types  of  actions  on 
threatened  and  endangered  species  and 
designated  critical  habitat  and  consult 
as  appropriate  with  the  U.S.  Fish  and 
Wildlife  Service  and  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Fisheries. 
Similarly,  categorically  excluded 
actions  are  reviewed  for  potential  effects 
on  properties  protected  by  the  National 
Historic  Preservation  Act  along  with 
appropriate  consultation  with  State  and 
Tribal  Historic  Preservation  Officers. 
Such  consultations  help  ensure  that 
cumulative  effects  across  jurisdictions 
will  not  be  significant. 

Comment:  Some  respondents  stated 
that  rehabilitation  work  should  only  be 
carried  out  in  areas  already  consumed 
by  fires. 

Response:  The  agencies  agree.  The 
proposed  and  final  categorical  exclusion 
for  rehabilitation  activities  state  that  it 
is  for  rehabilitation  of  habitat, 
watersheds,  historical,  archaeological, 
and  cultural  sites  and  infrastructure 
damaged  by  wildfire  and/or  wildfire 
suppression. 

Comment:  Some  respondents  said  that 
agencies  should  follow  the  10- Year 
Comprehensive  Strategy 
Implementation  Plan  and  that 
additional  laws  or  regulations  are  not 
needed. 

Response:  The  categorical  exclusions 
are  prepared  in  conformity  with  the  law 
(NEPA)  and  CEQ  regulations.  They 
contribute  to  the  implementation  task 
under  the  10- Year  Comprehensive 
Strategy  Implementation  Plan's  "Goal 
Two — Reduce  Hazardous  Fuels,"  which 
says,  "Assess  state  and  federal 
regulatory  process  governing  projects 
and  activities  done  in  conformance  with 
the  10- Year  Comprehensive  Strategy 
and  Implementation  Plan  and  identify 
measures  to  improve  timely  decision- 
making." In  addition,  the  hazardous 
fuels  reduction  categorical  exclusion 
will  apply  only  to  activities  identified 
through  a  collaborative  framework  as 
described  in  the  10- Year  Comprehensive 
Strategy  Implementation  Plan. 

Comment:  Some  respondents  asked 
that  the  agencies  work  collaboratively 
with  Federal  and  State  agencies  in 
developing  proposed  activities  and 
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determiniog  effects  on  wildlife 
resources  prior  to  approval  of  .specific 
activities. 

Response:  Hazardous  fuels  reduction 
activities  will  be  identified 
collaboratively  with  governments  and 
stakeholders,  through  a  collaborative 
framework  as  described  in  10- Year 
Comprehensive  Strategy 
Implementation  Plan. 

Comment:  Many  respondents  offered 
suggestions  about  Forest  Service  and 
Department  of  the  Interior  management 
and  funding,  where  and  how  to  focus 
hazardous  fiiels  reduction  efforts,  the 
efficacy  of  various  hazardous  fuels 
treatments  and  post-fire  rehabilitation 
measures,  technologies  for  utilization  of 
small-diameter  trees,  alternative  fiber 
sources,  fire  suppression  tactics,  land 
acquisition,  multiple-use,  the 
President's  Healthy  Forests  Initiative, 
and  the  10- Year  Comprehensive 
Strategy  Implementation  Plan. 

Response:  Respondents  offered  many 
creative  and  original  suggestions  that 
addressed  issues  beyond  the  proposal. 
The  agencies  provided  these  comments 
to  appropriate  personnel  for  thefr 
consideration. 

Comment:  Some  respondents  stated 
that  the  agencies  should  comply  with 
Executive  Order  12866  by  assessing  the 
economic  costs  and  benefits  of  the 
initiative.  Respondents  say  that  this 
assessment  should  include  the  non- 
market  costs  of  the  initiative  to 
landowners,  businesses,  commxmities, 
water  quality,  recreation,  scenery,  non- 
traditional  forest  products,  and  game. 

Response:  In  compliance  with 
Executive  Order  12866,  the  agencies 
have  determined  that  these  categorical 
exclusions  will  not  have  an  annual 
effect  of  $100  million  or  more  on  the 
economy  or  adversely  affect 
productivity,  competition,  jobs,  the 
envfronment,  public  health  or  safety,  or 
State,  Tribal,  or  local  governments.  The 
economic  effect  expected  to  result  from 
this  action  is  a  reduction  in  the 
administrative  burden  of  preparing 
unnecessary  environmental  assessments 
and  findings  of  no  significant  impact, 
and  benefits  to  the  enviromnent  and 
nearby  communities  as  a  result  of 
expeditious  fuel  reduction  and  post-fire 
rehabilitation  activities.  These  benefits 
were  not  quantified  due  to  the  level  of 
uncertainty  associated  with  the  amount 
of  time  saving  and  the  number  of 
projects  that  would  use  these  categorical 
exclusions. 

Conclusion 

The  USDA  Forest  Service  and  the 
Department  of  the  Interior  find  that  the 
categories  of  action  defined  in  the 
categorical  exclusions  presented  at  the 


end  of  this  notice  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  The  agencies' 
findings  is  first  predicated  on  the 
reasoned  expert  judgment  of  the 
responsible  officials  who  made  the 
original  findings  and  determinations  in 
the  hazardous  fuels  and  fire 
rehabilitation  projects  reviewed;  the 
resource  specialists  who  validated  the 
predicted  effects  of  the  reviewed 
activities  through  monitoring  or 
personal  observation  of  the  actual 
effects;  sjrnthesis  of  peer-reviewed 
scientific  publications;  and  finally,  the 
agencies'  belief  that  the  profile  of  the 
past  hazardous  fuels  reduction  and  fire 
rehabilitation  activities  represents  the 
agencies'  past  practices  and  is  indicative 
of  the  agencies'  futtue  activities. 

Regulatory  Certificatioiis 

Environmental  Impact 

These  categorical  exclusions  add 
direction  to  guide  field  employees  in  the 
USDA  Forest  Service  and  the 
Department  of  the  Interior  regarding 
procedm-al  requirements  for  National 
Environmental  Policy  Act  (NEPA) 
dociunentation  for  fire  management 
activities.  The  Coimcil  on 
Environmental  Quality  does  not  direct 
agencies  to  prepare  a  NEPA  analysis  or 
document  before  establishing  agency 
procediu-es  that  supplement  the  CEQ 
regulations  for  implementing  NEPA. 
Agencies  are  required  to  adopt  NEPA 
procedures  that  establish  specific 
criteria  for,  and  identification  of,  three 
classes  of  actions:  Those  that  require 
preparation  of  an  envfromnental  impact 
statement;  those  that  require  preparation 
of  an  environmental  assessment;  and 
those  that  are  categorically  excluded 
from. further  NEPA  review  (40  CFR 
1507.3(b}).  Categorical  exclusions  are 
one  part  of  those  agency  procedures, 
and  therefore  establishing  categorical 
exclusions  does  not  require  preparation 
of  a  NEPA  analysis  or  dociunent. 
Agency  NEPA  procedures  are  internal 
procedural  guidance  to  assist  agencies 
in  the  fulfillment  of  agency 
responsibilities  under  NEPA,  but  are  not 
the  agency's  final  determination  of  what 
level  of  NEPA  analysis  is  required  for  a 
particular  proposed  action.  The 
requirements  for  establishing  agency 
NEPA  procedures  are  set  forth  at  40  CFR 
1505.1  and  1507.3,  and  the  USDA  Forest 
Service  and  the  Department  of  the 
Interior  have  provided  an  opportunity 
for  public  review  and  have  consulted 
with  the  Council  on  Environmental 
Quality  during  the  development  of  these 
categorical  exclusions.  The 
determination  that  establishing 
categorical  exclusions  do  not  require 


NEPA  analysis  and  documentation  has 
been  upheld  in  Heartwood.  Inc.  v.  U.S. 
Forest  Service,  73  F.  Supp.  2d  962,  972- 
73  (S.D.  111.1999),  afTd,  230  F.3d  947, 
954-55  (7th  Cfr.  2000). 

Regulatory  Impact 

These  categorical  exclusions  have 
been  reviewed  under  Departmental 
procedures  and  Executive  Order  12866 
on  Regulatory  Planning  and  Review. 
The  Office  of  Management  and  Budget 
(OMB)  has  determined  that  this  is  a 
significant  regulatory  action  as  defined 
by  Executive  Order  12866.  Accordingly, 
this  action  is  subject  to  OMB  review 
under  Executive  Orderl2866  and  OMB 
has  reviewed  these  categorical 
exclusions  at  both  the  proposed  and 
final  stages. 

This  action  taadd  two  categorical 
exclusions  to  the  agencies'  NEPA 
procedures  will  not  have  an  annual 
effect  of  $100  miUion  or  more  on  the 
economy  or  adversely  affect 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  Tribal,  or  local  governments.  This 
action  may  interfere  with  an  action 
taken  or  planned  by  another  agency  or 
raise  new  legal  or  policy  issues.  Finally, 
this,action  will  not  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  of  such 
programs. 

Moreover,  this  action  has  been 
considered  in  light  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.], 
and  it  is  hereby  certified  that  the 
categorical  exclusions  will  not  have  a 
significant  economic  impact  on  a 
.  substantial  number  of  small  entities  as 
defined  by  the  act  because  it  will  not 
impose  record-keeping  requfrements  on  • 
them;  it  will  not  affect  their  competitive 
position  in  relation  to  large  entities;  and 
it  will  not  affect  thefr  cash  flow, 
hquidity,  or  ability  to  remain  in  the 
market. 

Federalism 

The  agencies  have  considered  these 
categorical  exclusions  under  the 
requirements  of  Executive  Order  13132, 
Federalism,  and  have  concluded  that 
they  conform  with  the  federalism 
principles  set  out  in  this  Executive 
Order;  will  not  impose  any  compliance 
costs  on  the  States;  and  will  not  have 
substantial  direct  effects  on  the  States  or 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  the 
agencies  have  determined  that  no . 
further  assessment  of  federalism 
implications  is  necessary. 
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Consultation  and  Coordination  With 
Indian  Tribal  Governments 

These  categorical  exclusions  do  not 
have  tribal  implications  as  defined  by 
Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments,  and  therefore  advance 
consultation  with  Tribes  is  not  required. 

No  Takings  Implications 

These  categorical  exclusions  have 
been  analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights,  and  it  has  been  determined  that 
the  proposed  categorical  exclusions  do 
not  pose  the  risk  of  a  taking  of 
Constitutionally  protected  private 
property. 

Civi7  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  it  has  been  determined  that  these 
categorical  exclusions  do  not  unduly 
burden  the  judicial  system  and  that  they 
meet  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

Unfunded  Mandates 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C. 
1531-1538),  which  the  President  signed 
into  law  on  March  22, 1995,  the 
agencies  have  assessed  the  effects  of 
these  categorical  exclusions  on  State, 
local,  and  Tribal  governments  and  the 
private  sector.  These  categorical 
exclusions  do  not  compel  the 
expenditiire  of  $100  million  or  more  by 
any  State,  local,  or  Tribal  government  or 
anyone  in  the  private  sector.  Therefore, 
a  statement  imder  section  202  of  the  act 
is  not  required.       ** 

Energy  Effects 

These  categorical  exclusions  have 
been  reviewed  under  Executive  Order 
13211,  Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  It  has  been 
determined  that  these  categorigal 
exclusions  do  not  constitute  a 


significant  energy  action  as  defined  in 
the  Executive  Order.  ■« 

Controlling  Paperwork  Burdens  on  the 
Public 

These  categorical  exclusions  do  not 
contain  any  additional  record  keeping 
or  reporting  requirements  or  other 
information  collection  requirements  as 
defined  in  5  CFR  part  1320  that  are  not 
already  required  by  law  or  not  already 
approved  for  use,  and  therefore,  impose 
no  additional  paperwork  buMen  on  the 
public.  Accordingly,  the  review 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.)  and 
its  implementing  regulations  at  5  CFR 
part  1320  do  not  apply. 

Dated:  May  29,  2003. 

For  the  Forest  Service,  U.S.  Department  of 
Agriculture. 
Sally  D.  Collins. 
Associate  Chief. 

Dated:  May  29.  2003. 

For  the  U.S.  Department  of  the  Interior: 
P.  Lynn  Scarlett. 

Assistant  Secretary — Policy,  Management, 
and  Budget. 

Categorical  Exclusions 

Note:  The  USDA  Forest  Service  and  the 
Department  of  the  Interior  have  issued  the 
categorical  exclusions  in  their  respective 
NEPA  procedures.  The  categorical  exclusions 
appear  in  Forest  Service  Handbook  (FSH) 
1909.15,  Environmental  Policy  and 
Procedures.  ID  1909.15-2003-1,  and 
Department  of  the  Interior  Manual  516  DM, 
Chapter  2.  Appendix  1 ,  Departmental 
Categorical  ^(elusions.  Reviewers  who  wish 
to  view  the  entire  chapter  30  of  FSH  1909.15 
may  obtain  a  copy  electronically  from  the 
USDA  Forest  Service  directives  page  on  the 
World  Wide  Web  at  http://www.fs.fed.us/im/ 
directives/.  Reviewers  who  wish  to  view  the 
Department  of  the  Interior  Manual  516  DM 
may  obtain  a  copy  electronically  from  the 
Department  of  the  Interior  page  at  http:// 
elips.doi.gov/tabIe.cfm . 

Following  is  the  text  of  the  twe 
categorical  exclusions: 

•  Hazardous  fuels  reduction  activities 
using  prescribed  fire  not  to  exceed  4,500 
acres,  and  mechanical  methods  for 
crushing,  piling,  thinning,  pruning, 


cutting,  chipping,  mulching,  ^d 
mowing,  not  to  exceed  1,000  acres.  Such 
activities: 

•  Shall  be  limited  to  areas  (1)  in 
wildland-urban  interface  and  (2) 
Condition  Classes  2  or  3  in  Fire  Regime 
Groups  I,  II,  or  ID,  outside  the  wildland- 
urban  interface; 

•  Shall  be  identified  through  a 
collaborative  fi^mework  as  described  in 
"A  Collaborative  Approach  for 
Reducing  Wildland  Fire  Risks  to 
Communities  and  the  Environment  10- 
Year  Comprehensive  Strategy 
Implementation  Plan;" 

•  Shall  be  conducted  consistent  with 
agency  and  E)epartmental  procedures 
and  applicable  land  and  resource 
management  plans; 

•  Shall  not  be  conducted  in 
wilderness  areas  or  impair  the 
suitability  of  wilderness  study  areas  for 
preservation  as  wilderness; 

•  Shall  not  include  the  use  of 
herbicides  or  pesticides  or  the 
construction  of  new  permanent  roads  or 
other  new  permanent  infrastructure;  and 
may  include  the  sale  of  vegetative 
material  if  the  primary  purpose  of  the 
activity  is  hazardous  fuels  reduction. ' 

•  Post-fire  rehabilitation  activities  not 
to  exceed  4,200  acres  (such  as  tree 
planting,  fence  replacement,  habitat 
restoration,  heritage  site  restoration, 
repair  of  roads  and  trails,  and  repair  of 
damage  to  minor  facilities  such  as 
campgrounds)  to  repair  or  improve 
lands  unlikely  to  recover  to  a 
management  approved  condition  from 
wildland  fire  damage,  or  to  repair  or 
replace  minor  facilities  damaged  by  fire. 
Such  activities: 

•  Shall  be  conducted  consistent  with 
agency  and  Departmental  procedures 
and  applicable  land  and  resource 
management  plans;  > 

•  Shall  not  include  the  use  of 
herbicides  or  pesticides  or  the 
construction  of  new  permanent  roads  or 
other  new  permanent  infrastructure;  and 

•  Shall  be  completed  within  three 
years  following  a  wildland  fire. 
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DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

31  CFR  Part  210 
RIN  1510-AA89 

Federai  Government  Participation  in 
tiie  Automated  Clearing  House 

agency:  Financial  Management  Service. 

Fiscal  Service.  Treasury. 

ACTION:  Interim  rule  with  request  for 

comment. 

SUMMARY:  We're  issuing  an  interim  rule 
to  amend  our  regulation  at  31  CFR  part 
210  (part  210),  which  governs  the  use  of 
the  Automated  Clearing  House  (ACH) 
system  by  Federal  agencies.  Part  210 
adopts,  with  some  exceptions,  the  ACH 
rules  (ACH  Rules)  developed  by 
NACHA — The  Electronic  Payments 
Association  (NACHA)  as  the  rules 
governing  the  use  of  the  ACH  system  by 
Federal  agencies.  We're  amending  part 
210  to  address  changes  that  NACHA  has 
made  to  the  ACH  Rules  during  the  past 
year.  We  are  requesting  public  comment 
on  all  aspects  of  the  interim  rule. 
PATES:  The  interim  rule  is  effective  July 
7,  2003.  Comments  on  the  interim  rule 
must  be  received  by  August  4,  2003.  The 
incorporation  by  reference  of  the 
publication  listed  in  the  interim  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  July  7,  2003. 

APORESSES:  You  can  download  the 
interim  rule  at  the  following  World 
Wide  Web  address:  bttp:// 
www.fms.treas.gov/ach.  You  may  also 
inspect  and  copy  the  interim  rule  at: 
Treasury  Department  Library,  Freedom 
of  Information  Act  (FOIA)  Collection, 
Room  1428,  Main  Treasury  Building. 
1500  Pennsylvania  Ave.,  NW., 
Washington,  DC  20220.  Before  visiting, 
you  must  call  (202)  622-0990  for  an 
appointment. 

You  may  send  comments  on  the 
interim  rule  electronically  to  the 
following  address: 

2 lOcommentsiQ! fms.treas.gov.  You  may 
also  mail  your  comments  to  Stephen  M. 
Vajs,  Director,  Risk  Management 
Division,  Financial  Management 
Service,  U.S.  Department  of  the 
Treasury,  Room  423,  401  14th  SUeet, 
SW.,  Washington,  DC  20227. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Skilus.  Senior  Financial 
Program  Specialist,  at  (202)  874-6994  or 
donald.skiles@fms.treas.gov:  Natalie  H. 
Diana,  Senior  Attorney,  at  (202)  874- 
6680  or  natalie.diana@fms.treas.gov;  or 
Stephen  M.  Vajs,  Director,  Risk 
-Management  Division,  at  (202)  874- 
1229  or  steve.vajs@fms.treas.gov. 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

Part  210  governs  the  use  of  the  ACH 
system  by  Federal  agencies.  The  ACH 
system  is  a  nationwide  electronic  fund 
transfer  (EFT)  system  that  provides  for 
the  inter-bank  clearing  of  credit  and 
debit  transactions  and  for  the  exchange 
of  information  among  participating 
financial  institutions.  Part  210 
incorporates  the  ACH  Rules  adopted  by 
NACHA,  with  certain  exceptions.  From 
time  to  time  we  amend  part  210  in  order 
to  address  changes  that  NACHA 
periodically  makes  to  the  ACH  Rules  or 
to  revise  the  regulation  as  otherwise 
appropriate. 

We're  issuing  an  interim  rule 
amending  part  210  to  reflect  certain 
changes  that  NACHA  has  made  to  the 
ACH  Rules  since  the  publication  of 
NACHA's  2002  rule  book.  The  interim 
rule  addresses  the  following  seven 
NACHA  rulemaking  actions:  (1)  Voting 
on  ACH  Rule  Amendments;  (2)  Rules 
Enforcement;  (3)  Accounts  Receivable 
(ARC)  Entry  and  Internet-Initiated 
(WEB)  Entry  Warranties;  Re-presented 
Check  (RCk)  EnUies  Eligible  Items;  (4) 
Change  Codes;  ARC  Stop  Payments; 
ARC  Individual  Name  Field:  (5) 
Unauthorized  Corporate  Debits;  Copies 
of  Authorization;  Definitions  of  Point- 
of-Purchase  (POP)  Entries  and  RCK 
Entries;  Destroyed  Check  (XCK)  Entry 
Check  Serial  Number  Field;  ACH 
Operator  Edit  Criteria;  Elimination  of 
Automated  Return  (RET)  Entry  Code;  (6) 
Audit  Requirements  and  (7)  Telephone- 
Initiated  (TEL)  Reporting.  We  are 
requesting  comment  on  all  of  these 
topics. 

As  discussed  above,  part  210 
incorporates  the  ACH  Rules,  with 
certain  exceptions.  Each  year  NACHA 
publishes  a  new  rule  book  that  reflects 
the  changes  to  the  ACH  Rules  that  have 
been  approved  since  the  publication  of 
the  previous  rule  book.  Part  210 
currently  provides  that  any  amendment 
to  the  ACH  Rules  published  in 
NACHA's  2002  rule  book  that  takes 
effect  after  March  15,  2002  will  not 
apply  to  Federal  government  ACH 
entries  unless  we  publish  a  notice  of 
acceptance  of  the  amendment  in  the 
Federal  Register.  31  CFR  210.3(b)(2). 
NACHA  pubhshed  its  2003  rule  book 
earlier  this  year.  We're  publishing  this 
interim  rule  in  order  to  incorporate  in 
part  210  all  of  the  amendments  to  the 
ACH  Rules  set  forth  in  NACHA's  2003 
rule  book  (including  the  supplement 
thereto  approved  February  27,  2003  and 
effective  June  13,  2003),  other  than 
those  relating  to  rules  enforcement,  ARC 
and  WEB  warranties,  audit 
requirements,  and  TEL  reporting.  ' 


We  have  not  previously  sought 
comment  on  the  issues  addressed  in  this 
interim  rule.  We  are  requesting 
comment  on  all  aspects  of  the  interim 
rule  discussed  below. 

1 .  Voting  on  ACH  Rule  Amendments 

NACHA  has  amended  its  rules  by 
eliminating  a  provision  that  allows 
certain  depository  financial  institutions 
that  are  members  of  a  Regional 
Payments  Association  to  vote  directly 
with  NACHA  on  amendments  to  the 
rules.  Amendments  to  the  ACH  Rules 
will  continue  to  be  voted  on  by. 
NACHA's  Payments  Association 
members  and  Direct  Financial 
Institution  members.  This  rule 
amendment  became  effective  January  1, 
2003. 

Federal  agencies  do  not  vote  on  ACH 
Rule  amendments  and  this  rule  change 
does  not  affect  Federal  agencies'  use  of 
the  ACH  system.  There  is  no  need  to 
provide  an  exception  to  this  ACH  Rule 
for  Federal  agencies  and  we  therefore 
are  accepting  this  ACH  rule  change. 

2.  Rules  Enforcement 

NACHA  has  amended  its  rules  ' 

regarding  the  enforcement  process  for 
violations  of  the  ACH  Rules,  including 
the  fines  that  may  be  imposed  when  a 
financial  institution  violates  the  ACH 
Rules.  Specifically,  this  ACH  Rule 
amendment: 

•  Eliminates  the  second  warning 
provided  to  an  alleged  offender  before  a 
recurrence  is  considered  for  a  fine; 

•  Increases  the  amounts  of  the  fines 
assessed  for  violations  of  the  ACH  rules; 

•  Enables  recurrences  to  be  tracked 
not  only  to  the  Originating  Depository 
Financial  Institution  (ODFI)  and  its 
Originator,  but  also  to  any  third-party 
service  provider  that  is  responsible  for    > 
the  violation; 

•  Extends  the  time  period  for 
subsequent  violations  to  be  counted  as 
recxurences  of  the  initial  violation; 

•  Requires  that  ACH  Operators 
provide  statistical  data  on  ACH  returns 
to  NACHA  on  a  monthly  basis  to 
address  potential  fraud;  and 

•  Enables  NACHA  staff  to  present  an 
alleged  rules  violation  that  significantly 
harms  other  financial  institutions  to  the 
ACH  Rules  Enforcement  Panel 
immediately  for  its  review  and 
consideration. 

These  changes  became  effective  on 
June  14.  2002. 

The  national  system  of  fines  does  not 
apply  to  ACH  entries  originated  or 
received  by  Federal  agencies.  31  CFR 
210.2(d)(3).  Accordingly,  we  are  not 
incorporating  in  Part  210  these  changes 
to  the  enforcement  provisions  of  the 
ACH  Rules. 
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3.  ARC  and  WEB  Warranties;  RCK 
Eligible  Items 

NACHA  has  amended  the  ACH  Rules 
to  (1)  clarify  the  warranty  provisions 
associated  with  the  ARC  and  WEB 
applications,  and  (2)  clarify  that  items 
eligible  to  be  re-presented  as  RCK 
entries  must  contain  a  pre-printed  check 
serial  number. 

When  NACHA  replaced  die  PPD 
Accounts  Receivable  Tnmcated  Check 
Debit  Entry  pilot  program  with  the  ARC 
entry  application,  the  legal  foundation 
for  the  application  was  modified  fi'om  a 
legal  framework  based  on  check  law  to 
one  based  on  Regulation  E.  During 
development  of  the  ACH  Rules 
governing  ARC  entries,  however,  a  key 
component  of  an  ODFI's  liability  was 
omitted  with  regard  to  an  ODFI's  breach 
of  warranty  that  causes  a  Receiving 
Depository  Financial  Institution  (RDFI) 
to  be  out  of  compliance  with  Regulation 
E.  NACHA  therefore  has  amended  the 
ACH  Rule  2.9.3.5  (Liability  for  Breach  of 
Warranty)  to  expand  the  subsection 
governing  the  ODFI's  liability  for  breach 
of  warranty  for  ARC  entries  to 
specifically  include  claims,  demands, 
loss,  liability,  or  expenses  incvirred  by 
the  RDFI  resulting  bom  its  inability  to 
comply  with  Regulation  E  because  of  a 
violation  of  the  Rules  by  the  ODFI. 

Similarly,  as  a  result  of  an  oversight 
during  the  development  of  the  ACH 
Rules  governing  WEB  entries,  no 
specific  provision  was  included  to 
explicitly  address  an  ODFI's  breach  of 
liability 'associated  with  WEB  entries. 
NACHA  has  amended  ACH  Rule  2.10.2 
to  specifically  address  ODFI  liabilities 
for  breaches  of  warranty  associated  with 
WEB  entries. 

NACHA  also  has  amended  the  ACH 
Rides  to  clarify  that  an  item  that  is 
truncated  and  transmitted  as  an  RCK 
entry  must  contain  a  pre-printed  check 
serial  number.  The  ACH  Rules  related  to 
electronic  check  applications  {i.e.,  ARC 
and  POP  entries)  require  that  an  eligible 
source  document  used  for  the 
application  contain  a  pre-printed  check 
serial  number.  However,  no  similar 
requirement  was  explicitly  stated  in  the 
electronic  check  rules  for  RCK  entries. 
To  avoid  operational  problems  and  to 
provide  consistency  among  electronic 
check  applications,  NACHA  has  added 
an  explicit  requirement  that  to  be 
eligible  for  truncation  and  transmission 
as  an  RCK  entry,  an  item  must  contain 
a  pre-printed  check  serial  number. 
These  ACH  Rules  changes  became 
effective  on  September  13,  2002. 
Under  part  210.  the  ACH  Rules 
addressing  warranties  for  ARC  and  WEB 
entries  are  not  applicable  to  ACH  entries 
originated  or  received  by  Federal 


agencies.  See  31  CFR  210.2(d)(6).  (7) 
(excluding  ACH  Rule  2.9  and  2.10  from 
the  definition  of  Applicable  ACH 
Rules).  The  liability  of  Federal  agencies 
to  RDFIs  in  connection  with  the 
origination  of  unauthorized  debit  entries 
is  set  forth  at  31  CFR  210.6(d).  Pursuant 
to  31  CFR  210.6(d).  an  agency's  liability 
in  coimection  with  the  origination  of  an 
ACH  debit  entry  is  limited  to  the 
amount  of  the  entry.  Accordingly,,we 
are  not  incorporating  in  part  210 
NACHA's  rule  changes  related  to  breach 
of  warranties  for  ARC  and  WEB  entries. 
We  are.  however,  incorporating  in  part 
210  the  ACH  Rule  amendment  requiring 
that  an  item  that  is  truncated  emd 
transmitted  as  an  RCK  entry  contain  a 
pre-printed  check  serial  number. 

4.  Change  Codes:  ARC  Stop  Payments: 
ARC  Individual  Name  Field 

NACHA  has  amended  the  ACH  rules 
to  remove  certain  codes,  create  a  new 
return  reason  code  for  ARC  entries  and 
remove  a  requirement  for  ARC  entries. 
Specifically,  the  amendment  removed 
Notification  of  Change  Codes  ClO 
(Incorrect  Company  Name),  Cll 
(Incorrect  Company  Identification),  and 
Cl2  (Incorrect  Company  Name  and 
Company  identification),  because  these 
codes  were  seldom  used  by  RDFIs. 

The  amendment  also  created  new 
Return  Reason  Code  R38  for  a  stop 
payment  on  the  source  document 
related  to  an  ARC  entry  to  separate  it 
from  Retiirn  Reason  Code  R08.  Prior  to 
the  amendment.  Return  Reason  Code 
R08  had  two  timeframes  associated  with 
its  use:  two  days  for  a  stop  payment 
order  placed  on  an  ACH  debit  entry  and 
sixty  days  for  a  stop  payment  order 
placed  on  a  source  document  (check) 
related  to  an  ARC  entry.  The  use  of  two 
return  time  frames  associated  vvrith  one 
return  reason  code  was  confusing  to 
many  ACH  participants  and  was 
inconsistent  with  other  Retiun  Reason 
Codes.  Return  Reason  Code  R08  (Stop 
Payment)  will  retain  the  standard  two- 
day  return  time  frame  for  stop  payments 
placed  on  ACH  entries. 

The  amendment  also  modified  the 
Individual  Name  Field  of  the  ARC  Entry 
to  make  it  optional  to  include  the 
individual's  name  in  this  field.  Prior  to 
the  amendment,  the  Individual  Name 
Field  was  a  required  field  for  ARC 
entries.  In  an  automated  processing 
environment,  where  electronic  capture 
of  source  document  information  is 
required,  capture  of  the  consumer's 
name  is  not  possible  without  manual 
intervention.  The  purpose  of  the  rule 
amendment  was  to  decrease  the  manual 
processing  required  to  originate  ARC 
entries  and  to  improve  the  efficiency 
with  which  ARC  entries  may  be 


originated  by  making  the  Individual 
Name  Field  in  the  ARC  Entry  an 
optional  field,  as  is  the  case  with  POP 
entries. 

These  rule  amendments  became 
effective  on  March  14,  2003.  We  believe 
that  these  rule  changes  improve  the 
operational  efficiency  of  the  ACH 
system  and  improve  the  consistency  of 
the  rules  that  govern  the  system. 
Therefore,  we  are  incorporating  all  of 
these  ACH  Rule  changes  in  part  210. 

5.  Unauthorized  Corporate  Debits: 
Copies  of  Authorization;  Definitions  of 
POP  and  RCK  Entries.  XCK  Check  Serial 
Number  Field;  ACH  Operator  Edit 
Criteria:  Elimination  of  RET  Code 

NACHA  has  amended  the  ACH  Rules 
to  (1)  revise  Retua-n  Reason  Code  R29 
(Corporate  Customer  Advises  Not 
Authorized);  (2)  clarify  the  right  of  an 
RDFI  to  request  a  copy  of  a  Receiver's 
authorization  both  before  and  after 
receiving  an  entry;  (3)  establish  a  10- 
banking  day  timeframe  for  an  ODFI  to 
provide  an  RDFI  with  a  copy  of  an 
authorization  when  requested  by  the 
RDFI;  (4)  clarify  that  an  ODFI  must 
provide  a  copy  of  an  authorization  to 
the  RDFI  without  charge;  (5)  clarify  the 
definitions  of  POP  and  RCK  entries  to 
define  them  as  Single-Entry 
transactions;  (6)  modify  the  Check  Serial 
Number  Field  within  the  XCK  format  to 
make  it  a  mandatory  field;  (7)  update 
the  ACH  Operators'  batch  rejection  edit 
criteria  regarding  valid  transaction 
codes  to  incorporate  loan  and  general    " 
ledger  transactions;  and  (8)  eliminate 
the  RET  Standard  Entry  Class  Code. 

Retiun  Reason  Code  R29 

This  rule  amendment  clarified  Return 
Reason  Code  R29,  Corporate  Customer 
Advises  Not  Authorized.  The  prior 
description  of  Return  Reason  Code  R29 
stated,  "the  RDFI  has  been  notified  by 
the  Receiver  (non-consumer)  that  the 
Originator  of  a  given  transaction  has  not 
been  authorized  to  debit  the  Receiver's 
account."  Some  ACH  participants  were 
misinterpreting  the  intended  use  of  this 
return  reason  code  because  of  its 
wording.  Return  Reason  Code  R29  is 
used  to  return  a  specific  ACH  debit 
entry  that  was  not  authorized  by  the   " 
corporate  Receiver.  NACHA  did  not 
intend  that  this  return  reason  code  be 
used  to  revoke  a  corporation's 
authorization  for  all  future  ACH  debit 
entries.  This  amendment  clarified 
Return  Reason  Code  R29  by  removing 
the  reference  in  the  description  to  the 
Originator  of  the  entry,  stating,  "the 
RDFI  has  been  notified  by  the  Receiver 
(non-consumer)  that  a  specific 
transaction  has  not  been  authorized  by 
the  Receiver." 
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Right  to  Request  a  Copy  of 
Authorization 

This  rule  amendment  clarified  that  an 
RDFl  may  request  a  copy  of  an 
authorization  both  before  AND  after 
receiving  an  ACH  entry,  by  removing 
the  phrase  "Prior  to  acting  as  an  RDFl 
for  a  Receiver"  from  Article  Four. 
Subsection  4.1.1  (Right  to  Information 
Regarding  Entries).  Prior  to  the 
amendment.  Article  Four,  Subsection 
4.1.1  stated  that  "Prior  to  acting  as  an 
RDFl  for  a  Receiver,  the  RDFl  may 
request,  in  writing,  that  an  ODFI 
provide  a  copy  of  the  Receiver's 
authorization  *   *   *"  NACHA's  intent 
was  that  under  this  section,  in  addition 
to  requesting  a  copy  of  an  authorization 
after  an  RDFl  has  received  an  ACH 
entry,  an  RDFl  may  also  request  a  copy 
of  an  authorization  prior  to  receiving  the 
first  ACH  entry.  NACHA  has  reworded 
the  section  because  some  ODFIs 
misinterpreted  it,  believing  that  an  RDFl 
is  only  permitted  to  request  a  copy  of  an 
authorization  prior  to  receiving  an  ACH 
entry. 

Time  Frame  to  Produce  Copy  of 
Authorization 

NACHA  has  amended  the  ACH  rules 
to  require  that  the  ODFI  provide  a  copy 
of  an  authorization  within  10  banking 
days  of  receiving  a  written  request  for 
the  copy  from  the  RDFl.  Prior  to  the 
amendment,  the  ACH  Rules  did  not 
define  a  specific  time  frame  for  an  ODFI 
to  provide  a  copy  of  an  authorization  to 
the  RDFl. 

Copy  of  Authorization  to  RDFl  Without 
Charge 

NACHA  has  amended  the  ACH  Rules 
to  clarify  that  an  ODFI  may  not  charge 
the  RDFl  for  providing  either  the 
original  or  a  copy  of  an  authorization. 
Prior  to  this  amendment,  the  ACH  Rules 
did  not  explicitly  state  that  the  ODFI 
must  provide  either  the  original  or  a 
copy  of  an  authorization  to  the  RDFl 
without  charge. 

Single-Entry  Transactions 

This  rule  amendment  modified  the 
ACH  Rules  to  define  POP  and  RCK 
entries  as  Single-Entry  transactions. 
Prior  to.  the  amendment,  the  ACH  Rules 
defined  specific  one-time  debits  (i.e., 
ARC  entries,  TEL  entries,  and  certain 
WEB  entries)  as  Single-Entry  debits. 
Other  one-time  debit  transactions  [i.e., 
RCK  and  POP),  which  were  developed 
prior  to  use  of  the  defined  term  "Single 
Entry,"  were  described  as  non-recurring 
»   debits.  This  amendment  provides 
consistency  among  the  definitions  of 
similar  one-time  debit  entries. 


Check  Serial  Number  Field 

This  rule  amendment  modified  the 
Check  Serial  Number  Field  of  the  XCK 
format  to  make  this  a  mandatory  field, 
making  it  consistent  with  other 
electronic  check  applications.  The 
amendment  also  requires  that  the 
information  in  this  field  for  an  XCK 
entry  be  included  by  the  RDFl  on  a 
consumer's  periodic  statement.  Prior  to 
this  amendment,  the  Check  Serial 
Number  Field  for  XCK  was  optionaJ,  not 
edited  by  the  ACH  Operators,  and  not 
required  to  be  included  on  the 
consumer's  periodic  statement. 

Automatic  Batch  Rejection  Edit 

This  rule  amendment  updated  the 
description  of  the  ACH  Operator  edit 
concerning  transaction  codes  for 
Notifications  of  Change  to  reflect  all 
applicable  transaction  codes. 
Specifically,  the  transaction  codes  41, 
46,51,  and  56  were  added  for  Standard 
Entry  Class  Code  COR.  Prior  to  the 
amendment,  in  Appendix  Three, 
Section  3.5  (Automatic  Batch  Rejection) 
of  the  ACH  Rules,  the  description  of  the 
ACH  Operator  edit  for  valid  transaction 
codes  for  Notifications  of  Change  did 
not  list  the  transaction  codes  for  general 
ledger  or  loan  entries  (series  40  and  50). 

RET  Standard  Entry  Class  Code 

This  rule  amendment  eliminated  the 
RET  Standard  Entry  Class  Code  because 
of  the  low  volume  of  paper  return 
conversion  currently  performed  by  the 
ACH  Operators  and  the  low  voliune  of 
entries  processed  using  this  SEC  Code. 
The  RET  Standard  Entry  Class  Code  was 
used  by  ACH  Operators  to  convert  paper 
retiuns  into  electronic  format  on  behalf 
of  an  ACH  participant  when  the  original 
SEC  Code  was  unavailable.  The  ACH 
Operators  currently  require  that  the 
original  Standard  Entry  Class  Code  be 
provided.  As  a  result,  use  of  the  RET 
Standard  Entry  Class  Code  for  converted 
returns  became  unnecessary. 

The  foregoing  eight  amendments  to 
the  ACH  Rules  became  effective  on 
March  14,  2003.  We  believe  that  these 
rule  changes  improve  the  operational 
efficiency  of  the  ACH  system  and 
improve  the  clarity  and  consistency  of 
the  rules  that  govern  the  system. 
Therefore,  we  are  incorporating  all  of 
these  ACH  Rule  changes  into  part  210. 

6.  Audit  Requirements 

NACHA  has  updated  the  rules 
compliance  audit  requirements  of 
Appendix  Eight  of  the  ACH  Rules  to 
include  (1)  provisions  related  to  new 
ACH  products  and  applications,  and  (2) 
additional  provisions  designed  to 
strengthen  the  audit  requirements.  This 


rule  amendment  became  effective  on 
March  14,  2003. 

Federal  agencies  are  not  subject  to  the 
audit  requirements  of  Appendix  Eight. 
31  CFR  210.2(d)(3).  Accordingly,  we  are 
not  incorporating  these  changes  to  the 
audit  requirements  into  part  210. 

7.  TEL  Reporting 

NACHA  has  amended  the  ACH  Rules 
to  allow  NACHA,  in  cases  where  the 
return  rate  for  unauthorized  TEL 
transactions  appears  to  exceed  2.5%,  the 
right  to  request  an  ODFI  to  provide 
NACHA  with  specific  information 
relating  to  Originators  of  those  TEL 
entries.  Under  the  new  rule,  ODFIs  are 
obligated  to  provide  the  requested 
information  within  10  banking  days  of 
receipt  of  NACHA's  written  request  to 
the  Chief  Operating  Officer  of  the 
financial  institution.  Failiue  to  provide 
the  requested  information  in  a  timely 
manner  will  constitute  willful  disregard 
of  the  ACH  Rules  and  will  subject 
ODFIs  to  applicable  fines.  This 
amendment  becomes  effective  on  June 
13,  2003. 

We  are  not  incorporating  this  ACH 
Rule  change  into  part  210.  We  do  not 
believe  that  Federal  agencies  are 
experiencing  excessive  return  rates  for 
unauthorized  TEL  transactions. 
Moreover,  Federal  agencies  are  subject 
to  various  requirements  regarding  the 
privacy  of  information  they  maintain, 
including  the  Privacy  Act,  which 
restrict  the  disclosure  of  information 
regarding  individuals  who  enter  into 
TEL  transactions. 

n.  Section-by-Section  Analysis 

Section  210.2(d) 

We  are  amending  the  definition  of 
"applicable  ACH  rules"  at  §  210.2(d). 
Current  §  210.2(d)  defines  applicable 
ACH  rules  to  mean  the  ACH  Rules  with 
an  effective  date  on  or  before  March  15, 
2002,  as  published  in  Parts  II,  III,  and  IV 
of  the  "2002  ACH  Rules:  A  Complete 
Guide  to  Rules  &  Regulations  Governing 
the  ACH  Network,"  with  certain 
exceptions.  We  are  amending  §  210.2(d) 
to  refer  to  the  ACH  Rules  with  an 
effective  date  on  or  before  June  13,  2003. 

The  effect  of  this  amendment  to 
§  210.2(d)  is  to  incorporate  in  Part  210 
the  following  changes  to  the  ACH  Rules: 

•  Voting  on  ACH  Rule  Amendments; 

•  RCK  Eligible  Items; 

•  Change  Codes;  ARC  Stop  Payments; 
ARC  Individual  Name  Field;  and 

•  Unauthorized  Corporate  Debits; 
Copies  of  Authorization;  Definitions  of 
POP  and  RCK  Entries,  SCK  Check  Serial 
Number  Field;  ACH  Operator  Edit 
Criteria;  Elimination  of  RET  Code. 

We  are  also  adding  a  new  subsection 
(7)  to  §  210.2(d),  which  excludes  ACH 
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Rule  2.11.3  from  the  definition  of 
applicable  ACH  rules.  The  effect  of  this 
amendment  is  to  provide  an  exception 
to  NACHA's  TEL  reporting  requirements 
for  Federal  agencies.  Because  the  ACH 
Rules  relating  to  rules  enforcement, 
ARC  and  WEB  warranties,  and  audit 
requirements  are  already  excluded  from 
the  definition  of  applicable  ACH  Rules, 
no  change  to  part  210  is  necessary  in 
order  to  exclude  from  Part  210 
NACHA's  amendments  to  those  ACH 
Rules. 

Section  210.3(b) 

We  are  amending  subsection  210.3(b), 
"Incorporation  by  reference — applicable 
ACH  Rules,"  by  replacing  the  references 
to  the  ACH  Rules  as  published  in  the 
2002  rule  book  with  references  to  the 
ACH  Rules  as  published  in  the  2003 
rule  book. 

m.  Procedural  Requirements 

Request  for  Comment 

We  invite  public  comment  on  all 
aspects  of  this  interim  rule. 

Request  for  Comment  on  Plain  Language 

Executive  Order  12866  requires  each 
agency  in  the  Executive  branch  to  write 
regvdations  that  are  simple  and  easy  to 
understand.  We  invite  comment  on  how 
to  make  the  interim  rule  clearer.  For 
example,  you  may  wish  to  discuss:  (1) 
Whether  we  have  organized  the  material 
to  suit  your  needs;  (2)  whether  the 
requirements  of  the  rule  are  clear;  or  (3) 
whether  there  is  something  else  we 
could  do  to  make  the  rule  easier  to 
understand. 

Notice  and  Comment  and  Effective  Date 

We  find  that  good  cause  exists  for 
issuing  the  interim  rule  without  prior 
notice  and  comment.  Under  the 
Administrative  Procedure  Act,  an 
agency  is  permitted  to  issue  a  rule 
without  prior  notice  and  comment  when 
the  agency  for  good  cause  finds  that 
notice  and  public  procedure  thereon  are 
impracticable,  unnecessary  or  contrary 
to  the  public  interest.  5  U.S.C.  553(b)(B). 
We  believe  that  it  is  important  to 
address  the  publication  of  new  ACH 
Rules  as  quickly  as  possible  in  order  to 
mitigate  the  uncertainty  and 
inconvenience  to  financial  institutions 
and  agencies  that  would  result  from  a 
time  lag  in  responding  to  NACHA's  rule 
changes.  When  we  proposed  to  address 
changes  to  the  ACH  Rules  by  reviewing 
and  responding  to  rule  changes  on  an 
annual  basis,  we  received  many 
comments  expressing  concern  over  the 
potential  consequences  of  such  a  time 
lag.  Those  consequences  include 
uncertainty  as  to  the  rules  governing 
government  ACH  transactions,  as  well 


as  the  inability  of  financial  institutions 
to  segregate  the  processing  of  those 
transactions. 

Executive  Order  12866 

The  interim  rule  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  defined  in  Executive  Order 
12866.  Therefore,  the  regulatory  review 
procedures  contained  therein  do  not 
apply. 

Regulatory  Flexibility  Act  Analysis 

Because  no  notice  of  proposed 
rulemaking  is  required  for  the  interim 
rule,  it  is  not  subject  to  the  provisions 
of  the  Regulatory  Flexibility  Act. 

Unfunded  Mandates  Act  of  1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  2  U.S.C. 
1532  (Unfunded  Mandates  Act), 
requires  that  the  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  any  rule  likely  to  result  in 
a  Federal  mandate  that  may  result  in  the 
expenditiu"e  by  State,  local,  and  tribal 
governments,  in  the  aggregate  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
the  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  the 
rule.  Although  the  Unfunded  Mandates 
Reform  Act  of  1995  does  not  apply  to 
the  interim  rule,  we  have  determined 
that  it  will  not  result  in  expenditiu^s  by 
State,  local,  and  tribal  govenunents,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  one  year. 

Executive  Order  13132 — Federalism 
Summary  Impact  Statement 

Executive  Order  13132  requires 
Federal  agencies,  including  FMS,  to 
certify  their  compliance  with  that  Order 
when  they  transmit  to  the  Office  of 
Management  and  Budget  (OMB)  any 
draft  final  regulation  that  has  federalism 
implications.  Under  the  Order,  a 
regulation  has  federalism  implications  if 
it  has  "substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  In  the  case  of  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law,  the  Order  imposes  certain  specific 
requirements  that  the  agency  must 
satisfy,  to  the  extent  practicable  and 
permitted  by  law,  prior  to  the  formal 
promulgation  of  the  regulation. 

In  general,  the  Executive  Order 
requires  the  agency  to  adhere  strictly  to 
Federal  constitutional  principles  in 


developing  rules  that  have  federalism 
implications;  provides  guidance  about 
an  agency's  interpretation  of  statutes 
that  authorize  regulations  that  preempt 
State  law;  and  requires  consultation 
with  State  officials  before  the  agency 
issues  a  final  rule  that  has  federalism 
iinplications  or  that  preempts  State  law. 

"The  interim  rule  will  not  have 
substantial  direct  effects  on  the  States., 
on  the  relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent. ' 

List  of  Subiects  in  31  CFR  Part '210 

Automated  Clearing  House,  Electronic 
funds  transfer,  Financial  institutions. 
Fraud,  and  Incorporation  by  reference. 

Authority  and  Issuance 

■  For  the  reasons  set  forth  in  the 
preamble,  part  210  of  title  31  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  210-FEDERAL  GOVERNMENT 
PARTICIPATION  IN  THE  AUTOMATED 
CLEARING  HOUSE 

■  1.  The  authority  citation  for  part  210 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5525;  12  U.S.C.  391:  31 
U.S.C.  321.  3301.  3302,  3321,  3332.  3335.  and 
3720. 

■  2.  Revise  §  210.2(d)  to  read  as  follows: 

§210.2    Definition*. 

*         *         *         *       -  * 

(d)  Applicable  ACH  Rules  meeuis  the 
ACH  Rules  with  an  effective  date  on  or 
before  Jime  13,  2003,  as  published  in 
Parts  II,  m,  and  IV  of  the  "2003-ACH 
Rules:  A  Complete  Guide  to  Rules  & 
Regulations  Governing  the  ACH 
Network,"  including  the  supplement 
thereto  approved  February  27,  2003  and 
effective  June  13,  2003,  except: 

(1)  ACH  Rule  1.1  (limiting  the 
applicability  of  the  ACH  Rules  to 
members  of  an  ACH  association); 

(2)  ACH  Rule  1.2.2  (governing  claims 
for  compensation); 

(3)  ACH  Rule  1.2.4;  2.2.1.10; 
Appendix  Eight  and  Appendix  Eleven 
(governing  the  enforcement  of  the  ACH 
Rules,  including  self-audit 
requirements); 

(4)  ACH  Rules  2.2.1.8;  2.6;  and  4.7 
(governing  the  reclamation  of  benefit 
payments); 

(5)  ACH  Rule  8.3  and  Appendix  Two 
(requiring  that  a  credit  entry  be 
originated  no  more  than  two  banking 
days  before  the  settlement  date  of  the 
entry — see  definition  of  "Effective  Entry 
Date"  in  Appendix  Two); 

(6)  ACH  Rule  2.10.2.2  (requiring  that 
originating  depository  financial 
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institutions  (ODFls)  establish  exposure 
limits  for  Originators  of  Internet- 
initiated  debit  entries);  and 

(7)  ACH  Rule  2.11.3  (requiring 
reporting  regarding  unauthorized 
Telephone-initiated  entries). 
•        *        *        •        * 

■  3.  Revise  §  210.3(b)  to  read  as  follows: 

***** 

(a)  Incorporation  by  reference — 
applicable  ACH  Rules. 

(1)  This  part  incorporates  by  reference 
the  applicable  ACH  Rules,  including 
rule  changes  with  an  effective  date  on 
or  before  June  13,  2003,  as  published  in 
Parts  II,  III,  and  IV  of  the  "2003  ACH 
Rules:  A  Complete  Guide  to  Rules  & 
Regulations  Governing  the  ACH 


Network,"  including  the  supplement 
thereto  approved  February  27,  2003  and 
effective  June  13,  2003.  The  Director  of 
the  Federal  Register  approves  this 
incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  Fart  51.  Copies  of  the  "2003  ACH 
Rules"  are  available  from  NACHA — The 
Electronic  Payments  Association,  13665 
Dulles  Technology  Drive,  Suite  300, 
Herndon,  Virginia  20171.  Copies  also 
are  available  for  public  inspection  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  Suite  700, 
Washington,  DC  20002;  and  the 
Financial  Management  Service,  401 
14th  Street,  SW.,  Room  420. 
Washington.  DC  20227. 


(2)  Any  amendment  to  the  applicable 
ACH  Rules  that  takes  effect  after  June 
13,  2003,  shall  not  apply  to  Government 
entries  unless  the  Service  expressly 
accepts  such  amendment  by  publishing 
notice  of  acceptance  of  the  amendment 
to  this  part  in  the  Federal  Register.  An 
amendment  to  the  ACH  Rules  that  is 
accepted  by  the  Service  shall  apply  to 
Government  entries  on  the  effective  date 
of  the  rulemaking  specified  by  the 
Service  in  the  Federal  Register  notice 
expressly  accepting  such  amendment. 

Dated:  May  29.  2003. 
Richard  L.  Gregg, 
Commissioner. 
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REMINDERS      . 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JUNE  5,  2003 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Foreign  futures  and  foreign 
options  transactions: 
Foreign  non-nan'ow-based 
security  indexes  traded  on 
board  of  trade;  information 
submission  guidance; 
published  6-5-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomla;  published  6-5-03 
FARM  CREDIT 
ADMINISTRATION 
Farm  credit  system: 
Loan  policies  and 
operations — 
Capital  adequacy; 
miscellaneous 
sunendments;  published 
-     6-5-03 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

DrawtHidge  operations: 
Mississippi;  published  5-27- 
03 
Ports  and  waterways  safety: 
Biscayne  Bay.  Miami,  FL; 
safety  zone;  published  6- 
4-03 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Land  and  water: 
Indian  Reservation  Roads 
Program;  published  6-5-03 

TRANSPORTATION 
DEPARTMENT 

Fadaral  Aviation 
Administration 

Ainworthlness  directives: 
McDonnell  Douglas; 
published  5-1-03 

MORAVAN  as.;  published 
6-2-03 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
SafMy  Administration 

Motor  vehide  safety 
standards: 

Transportation  f\ecaU 
Enhancement, 


Accountability,  and 
Documentation  (TREAD). 
Act;  implementation — 
Tire  safety  information; 
published  6-5-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT     - 
Agricultural  Marketing 
Service 

Nectarines  and  peaches 
grown  in — 

Califomia;  comments  due. by 

6-9-03;  published  4-9-03 

[FR  03-08650] 
Onions  (sweet)  grown  in — 
Washington  and  Oregon; 

comments  due  by  6-9-03; 

published  4-9-03  [FR  03- 

08648] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Animal  welfare: 
Medical  records 
maintenance;  comments 
due  by  6-10-03;  published 
4-11-03  [FR  03-08928] 
Viruses,  serums,  toxins,  etc.: 
Veterinary  biological 
products;  actions  by 
licensees  and  permitees 
to  stop  preparation, 
distribution,  sale,  etc.; 
.  comments  due  by  6-9-03; 
published  4-9-03  [FR  03- 
08599] 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Special  programs: 
Farm  Security  and  Rural 
Investment  Act  of  2002; 
implementation — 
Loan  eligit>ility  provisions; 
comments  due  by  6-9- 
03;  published  4-9-03 
[FR  03-08646] 
Minor  Program  loans; 
comments  due  by  6-9-03; 
published  4-9-03  [FR  03- 
08597] 

AGRICULTURE 
DEPARTMENT      . 

Rural  Business-Cooperative 
Service 

Program  regulations: 
Farm  Security  and  Rural 
Investment  Act  of  2002; 
implementation — 
Loan  eligibility  provisions; 
comments  due  by  6-9- 
03;  published  4-9-03 
[FR  03-08646] 
Minor  Program  loans; 
comments  due  by  6-9-03; 


published  4-9-03  [FR  03- 
08597] 

AGRICULTURE 

DEPARTMENT 

Rural  Housirtg  Service 

Program  regulations: 
Fanm  Security  and  Rural 
Investment  Act  of  2002; 
implementation — 

Loan  eligibility  provisions; 
comments  due  by  6-9- 
03;  published  4-9-03 
[FR  03-08646] 
Minor  Program  loans; 

comments  due  by  6-9-03; 

published  4-9-03  [FR  03- 

08597] 

AGRICULTURE 
DEPARTMENT    <^ 
Rural  Utilities  Service 

Progrsun  regulations: 
Farm  Security  and  Rural 
Investment  Act  of  2002; 
implementation — 

Loan  eligibility  provisions; 
comments  due  by  6-9- 
03;  published  4-9-03 
[FR  03-08646] 
Minor  Program  loans; 

comments  due  by  6-9-03; 

published  4-9-03  [FR  03- 

08597] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries— 

Nortfieast  multispedes;     ' 
comments  due  by  6-10- 
i^       03;  published  5-23-03 
[FR  03-13013] 
West  Coast  States  and 
Western  Pacific 
fisheries —       "^"" 

Pacific  Coast  groundfish; 
comments  due  by  6-13- 
03;  published  5-16-03 
[FR  03-12315] 

DEFENSE  DEPARTMENT 

Acquisition  .regulations: 

Tangible  item  martcing  and 
valuing;  contractor 
possession  of  government 
property;  comments  due 
by  6-9-03;  published  5-12- 
03  [FR  03-11726] 

ENERGY  DEPARTMENT 

Polygraph  Examinatior) 
Regulations; 

counterintelligence  polygraph 
program;  comments  due  by 
6-13-03;  published  4-14-03 
[FR  03-09009J. 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
Federal  operating  permit 
'    programs— 


Califomia  agricultural 
sources;  fee  payment 
deadlines;  comments 
due  by  6-12-03; 
published  5-13-03  [FR 
03-11910] 
•Califomia  agricultural 
sources;  fee  payment 
deadlines;  comments 
due  by  6-12-03; 
published  5-13-03  [FR 
03-11911] 
Air  pollution:  standards  of 
performance  for  new 
stationary  sources: 
Stationary  gas  turt)lnes; 
comments  due  by  6-13- 
03;  published  5-28-03  [FR 
03-13416] 
.  Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
F>ollutants: 

Mississippi;  comments  due 
by  6-11-03;  published  5- 
12-03  [FR  03-11751] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

HIinois;  comments  due  by  6- 
12-03;  published  5-13-03 
[FR  03-11749] 
Hazardous  wastes: 
Identification  and  listirig — 
Hazardous  waste 
mixtures;  wastewater 
treatment  exemptions 
(tieadwort(s 

exemptions);  comments 
due  by  6-9-03; 
published  4-8-03  [FR 
03-08154] 
Solid  wastes: 
Project  XL  (excellence  and 
Leadership)  program;  site- 
specific  projects — 
Anne  Arurxlel  County 
Millersville  Landfill. 
Severn.  MD;  comments 
due  by  6-12-03; 
pubUshed  5-13-03  [FR 
03-11909] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT   ° 
Food  and  Drug 
Administration 

Food  for  human  consumption: 
Current  good  manufacturing 
practice — 

Dietary  supplements  arid 
dietary  supplement 
ingredients;  comments 
due  by  6-11-03; 
published  3-13-03  [FR 
03-05401] 
Human  drugs  and  biological 
products: 
Bar  code  label 
requirements;  comments 
due  by  6-12-03;  published 
3-14-03  [FR  03-05205] 


IV 
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HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Quarantine,  inspection,  and 
licensing: 

Communicable  diseases 
control — 

Quarantine  of  persons 
t>elieved  to  be  infected 
with  communicable 
diseases;  comments 
due  by  6-9-03. 
published  4-10-03  [FR 
03-08736) 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Anchorage  regulations  and 
ports  and  waterways  safety: 
Lake  Michigan — 

Chicago.  IL;  safety  zone: 
comments  due  by  6-10- 
03;  published  5-20-03 
[FR  03-12494] 
Boating  safety: 
Regulatory  review;  impact 
on  small  entities; 
comments  due  by  6-12- 
03:  published  2-12-03  [FR 
03-03461] 
Drawbridge  operations: 
Florida;  comments  due  by 
6-9-03;  published  4-10-03 
[FR  03-08690] 
Ports  and  watenways  safety: 

Chesapeake  Bay.  MD;  Cove 
Point  Liquefied  Natural 
Gas  Terminal;  safety  and 
security  zone,  comments 
due  by  6-12-03;  published 
5-15-03  [FR  03-12050] 

Pon  Everglades  Harbor, 

Fort  Lauderdale.  FL; 
:  regulated  navigation  area; 
comments  due  by  6-12- 
03;  published  5-13-03  (FR 
03-11811] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing: 
Public  housing  assessment 
system;  changes; 
comments  due  by  6-8-03; 
published  4-4-03  [FR  OS- 
OBI  75] 

LABOR  DEPARTMENT 
Employment  and  Training 
Administration 

Senior  Community  Service 
Employment  Program; 


comments  due  by  6-12-03; 
published  4-28-03  (FR  03- 

09579] 

PERSONNEL  MANAGEMENT 
OFFICE 

Group  life  insurance;  Federal 

employees: 

Premium  ra'es  and  age 
bands;  comments  due  by 
6-9-03;  published  4-9-03 
(FR  03-08610] 

TRANSPORTATION 
DEPARTMENT 

Computer  reservation  systems, 
carrier-owned: 
General  policy  statements; 

comments  due  by  6-9-03; 

published  5-9-03  (FR  03- 

11634] 

TRANSPORTATION 
DEPARTMENT 
Fadaral  Aviation 
Administration 

Airworthiness  directives: 

AeroSpace  Technologies  of 
"      Australia  Pty  Ltd.; 

comments  due  by  6-9-03; 

published  4-29-03  (FR  03- 

10516] 
Boeing;  comments  due  by 

6-9-03:  published  4-24-03 

[FR  03-10117] 
EXTRA  Flugzeugbau  GmbH; 

comments  due  by  6-9-03; 

published  5-2-03  [FR  03- 

10846] 
Lockheed;  comments  due 

by  6-13-03;  published  4- 

29-03  (FR  03-10513] 
Class  D  and  Class  E 
airspace,  comments  due  by 
6-10-03;  published  5-5-03 
[FR  03-11030] 
Class  E  airspace;  comments 
due  by  6-10-03;  published 
5-5-03  [FR  03-11034) 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  materials: 
Hazardous  materials 
transportation — 

Cargo  tank  motor  vehicles 
transporting  flammable 
liquids;  external  product 
piping;  safety 
requirements:  comments 
due  by  6-10-03; 
published  2-10-03  (FR 
03-03262) 


TRANSPORTATION 
DEPARTMENT 

Saint  Lawrence  Seaway 
Development  Corporation 

Seaway  regulations  and  rules: 
Stem  anchors  and 
navigatkin  underway: 
comments  due  by  6-12- 
03;  published  5-13-03  (FR 
03-11895] 

TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 

Practk:e  and  procedure: 
Rate  challenges:  expedited 
resolution  under  stand- 
alone cost  metho<;tology; 
comments  due  by  6-9-03; 
published  4-9-03  (FR  03- 
08645) 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Corporate  activities: 

Electronic  filings  by  national 
banks:  comments  due  by 
6-13-03:  published  4-14- 
03  (FR  03-08995] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Stock  dispositions: 
suspensk>n  of  losses: 
comments  due  by  6-12- 
03:  published  3-14-03  (FR 
03-06118] 

TREASURY  DEPARTMENT 

Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act: 
implementation — 
Anti-morwy  laundering 
program  for  persons 
involved  in  real  estate 
closings  and 
settlements;  comments 
due  by  6-9-03; 
published  4-10-03  (FR 
03-08688] 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 


with  "PLUS"  (PuWic  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
vmw.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
In  "slip  law"  (Individual 
pamphlejl)  fonm  from  the 
Superintendent  of  Documents, 
U.S.  Government  Prinfirig 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

S.  243/P.L.  108-28 

Concerning  participation  of 
Taiwan  in  the  Wortd  Health 
Organization.  (May  29,  2003; 
117  Stat   769) 

S.  33(VP.L.  108-29 

Veterans'  Memorial 
Preservation  and  Recognitibn 
Act  of  2003  (May  29,  2003; 
117  Stat.  772) 

S.  87(VP.L.  108-30 

To  amend  the  Richard  B. 
Russell  National  School  Lunch 
Act  to  extend  the  availability 
of  funds  to  carry  out  the  fruit 
and  vegetable  pilot  program. 
(May  29,  2003;  117  Stat.  774) 

Last  List  Mav  30,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


VOL 
68 


ISS 

1 
0 
8 


JE 


2003 


JMI 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 

OFFICIAL  BUSINESS 
Penolfy  tor  Pnvote  Use  S300 


6-6-03 
Vol.  68 


No.  109 


Friday 
June  6,  2003 


PERIODICALS 

Postage  and  Fees  Paid 

U  S  Government  Printing  Oftice 

(ISSN  0097-6326) 


VoL  68      No.  109 
Pages  33831-34260 


o    r**'*^ 


Friday 
June  6,  2003 


n 


Federal  Register /Vol.  68.  No.  109 /Friday,  June  6.  2003 


The  FEDERAL  REGISTER  is  published  daily.  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
Washington,  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents.  U.S.  Government  Printing  Office.  Washington,  DC 
20402  is  the  exclusive  distributor  of  the  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  naving  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the     ' 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http:// 
www.archives.gov/federdl register/. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 
The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 
The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  bv  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59,  Number  1  (January  2,  1994)  forward. 

GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  craphics  omitted),  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,'  connect  to  the  Federal  Renter  at  http:/ 
/www.access. gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.spo.gov,  or  by  dialing  (202)  512-1661  with  a 
computer  ana  modem.  When  using  Telnet  or  modem,  type  swt^is, 
then  log  in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess@gpo.gov;  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $699,  or  $764  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription:  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $264.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $10.00  for  each  issue,  or 
$10.00  for  each  group  of^pages  as  actually  bound;  or  $2.00  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintencent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA.  MasterCard  or  Discover.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the     . 
page  number.  Example:  68  FR  12345. 


SUBSCRimONS  AND  COPIES 


PUBUC 
Subscriptions: 

Paper  or  fiche 

Assistance  with  public  subscriptions 
General  online  information  202-512-1530; 

Single  copies/back  copies: 

Paper  or  fiche 

Assistance  with  public  single  copies 


FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche 

Assistance  with  Federal  agency  subscriptions 


202-512-1800 

202-512-1806 

1-888-293-6498 

202-512-1800 

1-866-512-1800 

(Toil-Free) 


202-741-6005 
202-741-6005 


What's  NEWI 

Federal  Register  Table  of  Contents  via  e-mail 

Subscribe  to  FEDREGTOC,  to  receive  the  Federal  Register  Table  of 
Contents  iii  your  e-mail  evcr>'  day. 

If  you  get  the  HTML  version,  you  can  click  direaly  to  any  document 

in  the  issue. 

To  subscribe,  go  to  http://UstservjKx:ess.M>o.gov  and  select: 

Online  mailing  list  archives 
FEDREGTOC-L 
Join  or  leave  the  list 
Then  follow  the  instructions. 


0 


Printed  on  recycled  paper. 


Contents 


in 


Federal  Register 

Vol.  68,  No.  109 
Friday,  June  6,  2003 


AgrlcuKure  Department 

See  Animal  and  Plant  Health  Inspection  Service 

See  Food  Safety  and  Inspection  Service 

See  Forest  Service 

See  Natural  Resources  Conservation  Service 

Alcohol,  Tobacco,  Firearms,  and  Explosives  Bureau 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Subordinate  ATF  officials,  33968-33969 

Animal  and  Plant  Health  Inspection  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Bursal  disease-Marek's  disease  vaccine;  use  in  chickens; 

field  testing,  33903-33904 
Feline  leukemia  vaccine,  live  canarypox  vector;  use  in 
cats:  field  testing,  33904-33905 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled 

Census  Bureau 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  33910 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Community-Based  Interventions  to  Reduce  Motor 

Vehicle-Related  Injuries;  correction,  33952 
Controlling  Asthma  in  American  Cities  Project,  33952- 
33955 
Meetings: 
Disease,  Disability,  and  Injury  Prevention  and  Control 
Special  Emphasis  Panels,  33956 
Organization,  functions,  and  authority  delegations: 
National  Center  for  Health  Statistics,  33956-33957 

Centers  for  Medicare  &  Medicaid  Services 

RULES 

Medicare: 
Long-term  care  hospitals;  prospective  payment  system; 
annual  payment  rate  updates  and  policy  changes, 
34121-34190 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
Arizona,  33909 
Connecticut,  33909 
Texas,  33909 
Washington.  33909 

Coast  Guard  ^  ' 

PROPOSED  RULES 

Ports  and  waterways  safety: 
Columbia  River,  Astoria,  OR;  safety  zone,  33894-33896 
Port  Everglades  Harbor,  Fort  Lauderdale,  FL;  regulated 
navigation  area.  33896-33898 


Commerce  Department 

.    See  Census  Bureau 

See  Industry  and  Security  Biu-eau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  33907-33908 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

African  Growth  and  Opportunity  Act  and  United  States- 
Caribbean  Basin  Trade  Partnership  Act: 
Textile  and  apparel  "short  supply"  provisions:  request 
consideration  procedures,  33922-33923 

Community  Development  Financial  Institutions  Fund 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  34032-34033 

Consumer  Product  Safety  Commission  ^ 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  33923-33924 

Disability  Employment  Policy  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
'  Customized  Employment  Program.  33969-33989 
High  School/High  Tech  Program,  33989-34007 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

E.J.  Footwear  LLC,  34007 
Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  34007-34008 

Employment  Standards  Administration 

NOTICES 

Agency  information  collection  activities;  proposals. 

submissions,  and  approvals,  34008-34009 
Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

34009-34010 

Energy  Department 

'  See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES  =-.- 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Massachusetts;  withdrawn,  33875-33876     - 
North  Carolina,  M873-33875 
Wisconsin;  withdrawn,  33875 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Thymol  and  eucalyptus  oil,  33876-33882 
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PROPOSED  RULES  ' 

Air  quality  implementation  plans;  approval  and 
promulgation:  various  States: 
California,  33899-33902 
North  Carolina,  33898-33899 
Small  Business  Liability  Relief  and  Brownfields 
Revitalization  Act;  implementation: 
All  Appropriate  Inquiry  Negotiated  Rulemaking 
Committee 
Meeting,  33898 
Water  supply: 
Underground  Injection  Control  Program — 
Florida;  Class  I  municipal  wells;  meetings,  33902 
NOTICES 
Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  33932-33934 
Environmental  statements:  availability,  etc.: 
Agency  statements — 
Weekly  receipts,  33934 
Grants  and  cooperative  agreements;  availability,  etc.: 
Environmental  Justice  Collaborative  Problem-Solving 
Grant  Program,  33934-33942 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Bacillus  thuringiensis  VIP3A,  33942-33946 
Reports  and  guidance  documents;  availability,  etc.: 
Agency  public  involvement  policy;  public  involvement  in 
regulatory  and  program  implementation  decisions, 
33946-33949 

« 
Executive  Office  of  the  President 
See  Management  and  Budget  Office 

Federal  Aviation  Administration  ,  , 

RULES 

Airworthiness  directives: 
Bombardier,  33854-33856 
Domier,  33842-33844 
Pilatus  Aircraft  Ltd.,  33840-33842 
Pratt  &  Whitney,  33844-33854 
Turbomeca;  correction,  33854 
Airworthiness  standards: 
Special  conditions — 
Bombardier  Model  BD-100-lAlO  airplane:  automatic 

takeoff  thrust  control  system,  33836-33840 
Raytheon  Aircraft  Co.  Model  HS.125  series  700A  and 
700B  airplanes,  33834-33836 
PROPOSED  RULES  , 

Airworthiness  directives:  t 

Pratt  &  Whitney  Canada,  33885-33887 
Noise  standards: 
Propeller-driven  small  airplanes;  noise  certification 
standards,  34255-34259 


Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
D.E.  Shaw  Plasma  Power,  L.L.C.,  et  al.,  33927-33928 
Gilroy  Energy  Center,  LLC,  et  al.,  33928-33930 
Whiting  Clean  Energy.  Inc.,  et  al.,  33930-33931 

Practice  and  procedure: 

Off-the-record  communications,  33931-33932 

Visits  to  facilities,  33932 

Applications,  hearings,  determinations,  etc.: 
CenterPoint  Energy  -  Mississippi  River  Transmission 

Corp.,  33924 
MIGC,  Inc.,  33924 

Northwest  Pipeline  Corp.,  33924-33925 
Overthrust  Pipeline  Co.,  33925 
Panhandle  Eastern  Pipe  Line  Co.  et  al.,  33925 
Questar  Southern  Trails  Pipeline  Co.,  33926 
Transwestern  Pipeline  Co.,  33926  » 

USG  Pipeline  Co.,  33926-33927 

Federal  Railroad  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  34030-34032 

Federal  Reserve  System  ^ 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  33950 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Acepromazine  maleate  injection,  33856  ., 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
Ready-to-eat  meat  and  poultry  products;  listeria 
monocytogenes  control,  34207-34254 
NOTICES 
Meetings: 
Codex  Alimentarius  Commission — 
Twenty-sixth  session  agenda  items;  comment  request, 
33905-33906 

Foreign  Assets  Control  Office 

RULES 

Global  terrorism:  sanctions  regulations,  34195-34205 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 

Idaho  Panhandle  National  Forests,  ID.  33906-33907 


Federal  Communications  Commission 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  33949-33950 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  33950 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  33950 


General  Accounting  Office 

RULES 

General  Accounting  Office  records;  public  availability, 
33831-33834 

General  Services  Administration 

NOTICES 

Acquisition  regulations: 
Online  posting  of  Federal  contracts;  pilot 

implementation;  comment  request,  33950-33951 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
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See  Centers  for  Medicare  &  Medicaid  Services 

See  Food  and  Drug  Administration 

See  National  Institutes  of  Health 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 

Grants  and  cooperative  agreements;  availability,  ^tc: 
Family  planning;  male  reproductive  health  reseeu-ch; 
correction,  33951 

Homeland  Security  Department 

See  Coast  Guard  , 

Housing  and  Urt>an  Development  Department 

NOTICES 

Agency  information  collection  activities;  proposals. 

submissions,  and  approvals,  33961-33962 
Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 

Excess  and  surplus  Federal  property,  33962-33963 

Industry  and  Security  Bureau 

RULES 

Designated  terrorists;  control  imposition  and  expansion, 
34191-34196 

Interior  Department 

See  National  Peirk  Service 

Internal  Revenue  Service 

RULES  .  ' 

Procedure  and  administration: 
Agriculture  Department;  return  information  disclosure, 
33857-33858 
PROPOSED  RULES 

Procedure  and  administration: 
Agriculture  Department;  return  information  disclosure, 
33887 

International  Trade  Administration 

NOTICES  - 

Antidumping: 
Canned  pineapple  fruit  from — 

Thailand,  33910-33911 
Circular  welded  non-alloy  steel  pipe  from — 

Korea,  33911 
Malleable  iron  pipe  fittings  from — 

China,  33911-33920 
Countervailing  duties: 
Alloy  and  pure  magnesium  from — 

Canada,  33920-33921 
Softwood  lumber  products  from — 

Canada,  33921-33922 
Applications,  hearings,  determinations,  etg.: 
University  of — 
^  North  Carolina  et  al.,  33920 

Justice  Department 

See  Alcohol,  Tobacco,  Firearms,  and  Explosives  Bureau 

Labor  Department 

See  Disability  Employment  Policy  Office 

See  Employment  and  Training  Administration 

See  Employment  Standards  Administration 

See  Occupational  Safety  and  Health  Administration 


Management  and  Budget  Office 

PROPOSED  RULES 

Grants,  other  financial  assistance,  and  nonprocurement 
agreements,  33883-33885 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Cancer  Institute,  33957-33958 
National  Institute  of  Allergy  and  Infectious  Diseases, 

33959 
National  Institute  of  Child  Health  and  Human 

Development,  33958 
National  Institute  of  Mental  Health,  33958-33959 
National  Institute  on  Alcohol  Abuse  and  Alcoholism, 

33959 
Recombinant  DNA  Advisory  Committee,  33960 

National  Oceanic  and  Atmospheric  Administration 

^ULES 

Fishery  conservation  and  management: 
Northeastern  United  States  fisheries — 
Inseason  adjustments;  CFR  correction,  33882 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Gulf  of  Mexico  and  off  U.S.  South  Atlantic  Coastal  States; 
research  and  development  projects;  correction,  33922 

National  Park  Service 

NOTICES  "  •         - 

Committees;  establishment,  renewal,  teijnination,  etc.: 
Native  American  Graves  Protection  and  Repatriation 
Review  Committee,  33964-33965 
Environmental  statements;  availability,  etc.: 
Great  Smoky  Mountains  National  Park  and  Blue  Ridge 
Parkway,  TN  and  NC;  proposed  land  exchange 
between  NPS  and  Eastern  Band  of  Cherokee  Indians, 
33965-33966 
Wilson's  Creek  National  Battlefield,  MO;  final  general 
management  plan,  33966 
"Meetings:  - 
■    Delaware  Water  Gap  National  Recreation  Area  Citizen 

Advisory  Commission,  33966-33967 
National  Register  of  Historic  Places: 
Pending  nominations,  33967-33968 

Natural  Resources  Conservation  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Second  Creek  Watershed,  MS,  33907 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings: 
Construction  inspection  program  for  reactors;  workshop, 
34012 
Regulatory  guides;  issuance,  availability,  and  withdrawal, 

34012-34013 
Applications,  hearings,  determinations,  etc.: 
J.L.  Shepherd  &  Associates,  34010-34012 

Occupational  Safety  and  Health  Administration 

PROPOSED  RULES 

Safety  and  health  standards,  etc.: 
Respiratory  protection — 
Assigned  protection  factors,  34035-34119 
Controlled  negative  pressure  REDON  fit  testing 
protocol,  33887-33894 
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Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Overseas  Private  Investment  Corporation 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


GENERAL  ACCOUNTING  OFFICE 
4  CFR  Part  81 

Public  Availability  of  General 
Accounting  Office  Records 

AGENCY:  General  Accounting  Office. 
ACTION:  Final  rule. 


SUMMARY:  This  rule  amends  General 
Accounting  Office  (GAO)  regulations 
regarding  the  pubic  availability  and 
disclosure  of  GAO  records.  The 
amendments  are  necessary  in  order  for 
the  GAO  to  voluntarily  adopt  certain 
procedural  principles  of  the  Electronic 
Freedom  of  Information  Act 
Amendments  of  1996.  Specifically,  the 
amendments  make  it  clear  that  the 
public  may  request  and  obtain 
electronic  records  under  the  regulations. 
Further,  they  inform  the  public  that 
GAO  published  documents  may  easily 
be  obtained  from  GAOs  Internet  Web 
site.  Other  minor  changes  and 
"housekeeping"  amendments  are  made 
to  clarify  current  policy  and  to  correct 
titles,  addresses,  telephone  numbers, 
and  the  hours  of  operation  of  the  GAO 
public  reading  facility,  which  is  located 
in  the  Law  Library  at  the  GAO  Building. 
The  overall  effect  of  the  amendments  is 
for  GAO  to  generally  take  less  time  in 
processing  information  requests. 
DATES:  Effective  on  June  6,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Forman  (Assistant  General 
Counsel),  202-512-9763  or  617-788- 
0546;  e-mail:  formanj@gao.gov. 
SUPPLEMENTARY  INFORMATION:  Over 
thirty  years  ago.  Congress  established  a 
policy  of  openness  tovJard  public 
disclosure  of  government  information 
by  enacting  the  Freedom  of  Information 
Act  (FOL\)  (5  U.S.C.  522).  Under  FOIA. 
any  member  of  the  public  may  request 
access  to  information  within  control  of 
a  federal  executive  branch  agency.  GAO 
is  a  legislative  agency  and  is,  therefore, 
not  subject  to  the  FOIA.  Nevertheless, 


GAO  has  voluntarily  adopted  an 
information  disclosure  policy  that , 
includes  many  of  the  procedural 
principles  contained  in  FOIA.  GAO  also 
is  not  subject  to  the  Electronic  Freedom 
of  Information  Act  Amendments  of  1996 
(E^FOL\),  Public  Law  104-231,  which 
amended  FOIA  to  provide  greater  public 
access  to  information  maintained  in  an 
electronic  format.  This  final  rule 
amends  GAO  regulations  addressing  the 
public  availability  of  GAO  records  by 
adopting  practices  similar  to  E-FOIA 
procedures. 

GAO  adopts  only  certain  procedural 
features  of  the  FOIA  and  E-FOIA,  as 
opposed  to  adopting  substantive  law. 
Application  of  the  FOIA  and  the  E- 
FOIA  to  the  GAO  is  not  to  be  inferred 
(4  CFR  81. n  This  rule  is  published  as 
a  final  rule  without  notice  or  an 
opportunity  for  comment.  The 
Administrative  Procedures  Act  (APA),  5 
U.S.C.  551  et  seq.,  does  not  apply  to 
GAO.  GAO  voluntarily  follows  key 
principles  set  forth  in  the  APA,  like  it 
voluntarily  follows  many  of  the 
procedural  principles  set  forth  in  FOIA. 
Since  this  rule  is  procedural  in  nature, 
rather  than  substantive,  it  is  consistent 
with  the  principles  of  the  APA  for  GAO 
to  issue  it  as  a  final  rule  without 
providing  notice  and  an  opportunity  for 
public  comment.  This  has  been  GAOs 
past  practice  as  GAO  has  amended  part 
81  on  previous  occasions  without 
soliciting  pubjic  comment.  (See  for 
example  53  FR  50913  (Dec.  19.  1988),  49 
FR  38527  (Oct.  1 .  1984),  and  46  FR 
47053  (Sept.  24,  1981).) 

Other  changes  to  GAO's  records 
disclosure  regulations  are  made  to  "^ 

reflect  current  GAO  policy,  practices.  - 
and  procedures,  including  but  not 
limited  to  organizational  changes, 
which  resuhed  in  new  titles,  add^ses, 
telephone  numbers,  and  hours  of 
operation  that  relate  to  GAO  processing 
requests  for  GAO  records  and 
documents. 

In  accordance  with  the  spirit  of  E- 
FOIA,  a  new  provision  is  added  to 
section  81.1  informing  the  public  that 
GAO  publications  (testimonies,  reports, 
decisions,  and  listings  of  publications) 
are  now  expressly  included  within  the 
scope  of  the  regulations  to  the  extent 
that  the  public  may  readily  obtain 
copies  of  them  from  the  GAO  Web  site. 
http://www.gao.gov  or  from  the  U.S. 
General  Accounting  Office,  441  G  Street 
NW.,  Room  LM,  Washington,  DC  20548. 


The  address  for  writing  and  the 
telephone  numbers  for  calling  GAO  to 
obtain  copies  of  GAO  published 
documents  are  moved  from  section  81.2 
to  section  81.1  for  consistency  to  have 
all  pertinent  information  for  obtaining 
published  documents  provided  in  the 
same  section. 

Section  81.2  is  updated  by  correcting 
the  title  of  the  GAO  officialwho  has  the 
authority  and  responsibility  for 
administering  the  GAO  records 
disclosure  program,  including  issuing 
necessary'  supplemental  rules  and 
regulations.  Paragraph  (b)  of  section 
81.3  revises  the  definition  of  the  term 
"records"  to  expressly  include 
electronically  created  or  maintained 
materials.  The  language  is  amended  to 
state  in  plain  language  that  only  existing 
records  and  records  under  GAO  control 
are  covered. 

Recognizing  that  some  requests  may 
have  more  urgency  than  others, 
paragraph  (f)  is  added  to  §  81 .3  to 
provide  a  definition  of  "compelling 
need"  for  purposes  of  determining 
whether  to  honor  requests  for  expedited 
processing.  Section  81.4  revisions 
ptovide  requesters  with  the  correct 
name  and  address  for  sending  to  GAO 
requests  for  documents  that  have  not 
been  published.  The  GAO  Internet  home 
page  address  is  also  provided  so 
requesters  may  submit  their  requests 
electronically.  - 

Under  §  81 .4  as  it  is  amended.  GAO 
will  respond  to  a  requester  bv 
acknowledging  or  honoring  the  request 
within  20  days  of  receipt.  In  light  of  this 
procedure,  the  requirement  that  GAO 
^promptly  honor  requests  when  no  valid 
objection  exists  for  withholding  the 
records  is  no  longer  necessary-  and  is 
therefore  eliminated.  Expedited  requests 
where  a  requester  pro\'ides  GAO.vr  ith  a 
certified  statement  demonstrating  a 
compelling  need  will  be  processed 
before  other  requests.  A  60-dav  time 
limit  for  requesting  an  administrative 
appeal  of  a  denial  of  a  request  is  '. 

established.  Section  81.5.  concerning 
records  originating  outside  GAO  and 
records  involving  woYk  in  progress,  is 
not  changed. 

Revisions  to  section  81.6  clarify  and 
set  out  in  greater  detail  current^GAO 
policy  and  practice  regarding  records 
exempt  from  disclosure.  In  this  regard, 
paragraph  (1)  is  divided  into  two 
paragraphs.  (1)  and  (m).  Other  revisions 
to  section  81.6  reflect  changes  to 
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organizational  structure  by  correcting 
the  title  of  the  GAO  official  with 
discretion  to  release  exempt  records 
from  the  Director  of  Policy  to  the  Chief 
Quality  Officer.  The  GAO  fee  schedule 
set  out  in  section  81.7  is  updated  to 
reflect  current  costs  associated  with 
processing  requests.  Other  revisions 
inform  requesters  of  the  recent  change 
in' the  title  of  the  official  responsible  for 
deciding  whether  a  fee  should  be 
waived  or  reduced.  Changes  to  section 
81.8  delineate  that  the  GAO's  public 
reading  facility  is  maintained  in  the 
GAO  Law  Library,  and  its  location  and 
hours  of  operation.  The  hours  of 
operation  for  public  use  of  the  Law 
Library  are  changed  to  8:30  a.m.  to  4 
p.m.  GAO's  public  reading  facility  was 
previously  open  to  the  public  from  8:30 
a.m.  to  5  p.m.  It  continues  to  be  closed 
on  Saturdays,  Sundays,  and  holidays. 

List  of  Subjects  in  4  CFR  Part  81 

Administrative  practice  and 
procedure,  Archives  and  records. 
Computer  technology.  Electronic 
products.  Freedom  of  information. 

■  For  the  reasons  set  forth  in  the 
preamble,  GAO  amends  Title  4.  Chapter 
I.  Subchapter  F  of  the  Code  of  Federal 
Regulations  by  revising  part  81  to  read  as 

follows: 

PART  81— PUBLIC  AVAILABILITY  OF 
GENERAL  ACCOUNTING  OFFICE 
RECORDS 

Sec. 

81.1  Purpose  and  scope  of  part. 

81.2  Administration. 

81.3  Definitions. 

81.4  Requests  for  identifiable  records. 

81.5  Records  originating  outside  GAO,  or 
records  involving  woric  in  progress. 

81.6  Records  which  may  be  exempt  from 
disclosure. 

81.7  Fees  and  charges. 

81.8  Public  reading  facility. 

Authority:  31  U.S.C.  7li. 

§  81 .1    Purpose  and  scope  of  part. 

(a)  This  part  implements  the  policy  of 
the  U.S.  General  Accounting  Office 
(GAO)  with  respect  to  the  public 
availability  of  GAO  records.  While  GAO 
is  not  subject  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  GAO's 
disclosure  policy  follows  the  spirit  of 
the  act  consistent  with  its  duties  and 
functions  and  responsibility  to  the 
Congress.  Application  of  this  act  to  GAO 
is  not  to  be  inferred  from  the  provisions 
of  these  regulations. 

(b)  GAO  published  testimonies, 
reports,  and  decisions  or  listings  of 
publications  are  included  within  the 
scope  of  this  part  to  the  extent  that  they 
may  be  obtained  from  the  GAO  Web 
site,  http://www.gao.gov,  or  from  the 


U.S.  General  Accounting  Office,  441  G 
Street  NW.,  Room  LM.  Washington,  IX: 
20548,  or  phone  202-512-6000,  FAX 
202-512-6061,  TDD  202-512-2537. 
(Please  note  that  this  address  is  for 
published  GAO  documents  only,  other 
records  requests  should  be  sent  to  the 
address  provided  in  section  81.4(a).] 

f81^    Administration. 

The  Chief  Quality  Officer  administers 
this  part  and  may  promulgate  such 
supplemental  rules  or  regulations  as 
may  be  necessary. 

§81.3    Definitions. 

As  used  in  this  part: 

(a)  Identifiable  means  a  reasonably 
specific  description  of  a  particular 
record  sought,  such  as  the  date  of  the 
record,  subject  matter,  agency  or  person 
involved,  etc.,  which  will  permit 
location  or  retrieval  of  the  record. 

(b)  Records  includes  all  books,  papers, 
manuals,  maps,  photographs,  reports, 
and  other  documentary  materials, 
regardless  of  physical  form  or 
characteristics,  including  electronically 
created  or  maintained  materials,  under 
the  control  of  GAO  in  piusuance  of  law 
or  in  connection  with  the  transaction  of 
public  business.  As  used  in  this  part, 
the  term  "records"  is  limited  to  an 
existing  record  under  GAO's  control  and 
does  not  include  compiling  or  prociuing 
records,  library  or  museum  material 
made,  acquired,  or  preserved  solely  for 
reference  or  exhibition  purposes,  or 
extra  copies  of  documents  preserved 
only  for  convenience  of  reference. 

(c)  Records  available  to  the  public 
means  records  which  may  be  examined 
or  copied  or  of  which  copies  may  be 
obtained,  in  accordance  with  this  part, 
by  the  public  or  representatives  of  the 
press  regardless  of  interest  and  without 
specific  justification. 

(d)  Disclose  or  disclosure  means 
making  available  for  examination  or 
copying,  or  furnishing  a  copy. 

le)  Person  includes  an  individual, 
partnership,  corporation,  association,  or 
public^r  private  organization  other  than 
a  Federal  agency. 

(f)  Compelling  need  means  that  a 
failure  to  obtain  requested  records  on  an 
expedited  basis  could  reasonably  be 
expected  to  pose  an  imminent  threat  to 
the  life  or  physical  safety  of  an 
individual,  or  the  records  are  needed 
urgently,  with  respect  to  a  request  made 
by  a  person  primarily  engaged  in 
disseminating  information,  for  the 
requester  to  inform  the  public 
concerning  actual  or  alleged  Federal 
Government  activity. 

S  81 .4    Requests  for  identifiable  records. 

(a)  A  request  to  inspect  or  obtain  a 
copy  of  an  identifiable  record  of  GAO 


must  be  submitted  in  writing  to  the 
Chief  Quality  Officer,  U.S.  General 
Accounting  Office,  441  G  Street,  NW.. 
Washington,  DC  20548.  Requests  may 
also  be  made  via  a  link  from  GAO's 
Internet  Home  page  at  http:// 
www.gao.gov.  Requests  also  may  be 
emailed  to  recordsrequest@gao.gov.  The 
Chief  Quality  Officer  will  either 
acknowledge  or  honor  the  request 
within  20  days  of  receipt. 

(b)  The  Chief  Quality  Officer  will 
honor  requests  for  expedited  processing 
before  all  other  requests  in  cases  in 
which  the  person  requesting  the  records 
demonstrates  a  compelling  need.  A 
demonstration  of  compelling  need  shall 
be  made  by  a  statement  certified  by  the 
requester  to  be  true  and  correct  to  the 
best  of  the  requester's  knowledge  and 
belief. 

(c)  In  the  event  of  an  objection  or    . 
doubt  as  to  the  propriety  of  providing 
the  requester  with  a  copy  of  the  record 
spught,  every  effort  will  be  made  to 
resolve  such  problems  as  quickly  as 
possible,  including  consultation  with 
appropriate  GAO  elements.  If  it  is 
determined  that  the  record  should  be 
withheld,  the  Chief  Quality  Officer  shall 
inform  the  requester  in  writing  that  the 
request  has  been  denied,  shall  identify 
the  material  withheld,  and  shall  explain 
the  basis  for  the  denial. 

(d)  A  person  whose  request  is  denied 
in  whole  or  part  may  administratively 
appeal  the  denial  within  60  days  after 
the  date  of  the  denial  by  submitting  a 
letter  to  the  Comptroller  General  of  the 
United  States  at  the  address  listed  in 
paragraph  (a)  of  this  section,  explaining 
why  the  denial  of  the  request  was 
unwarranted. 

§  81 .5    Records  originating  outside  GAO, 
or  records  involving  work  in  progress. 

(a)  It  is  the  policy  of  GAO  not  to 
provide  records  from  its  files  that 
originate  in  another  agency  or 
nonfederal  organization  to  persons  who 
may  not  be  entitled  to  obtain  the  records 
from  the  originator.  In  such  instances, 
requesters  will  be  referred  to  the  person 
or  organization  that  originated  the 
records. 

(b)  In  order  to  avoid  disruption  of 
work  in  progress,  and  in  the  interests  of 
fairness  to  those  who  might  be  adversely 
affected  by  the  release  of  information 
which  has  not  been  fully  reviewed  to 
assure  its  acciuacy  and  completeness,  it 
is  the  policy  of  GAO  not  to  provide  , 
records  which  are  part  of  ongoing 
reviews  or  other  current  projects.  In 
response  to  such  requests,  GAO  will 
inform  the  requester  of  the  estimated 
completion  date  of  the  review  or  project 
so  that  the  requester  may  then  ask  for 
the  records.  At  that  time,  the  records 
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may  be  released  imless  exempt  from 
disclosuj'e  under  §81.6. 

§  81 .6    Records  which  may  be  exempt  from 
disclosure. 

The  public  disclosiu-e  of  GAO  records 
contemplated  by  this  part  does  not 
apply  to  records,  or  parts  thereof,  within 
any  of  the  categories  listed  below. 
Unless  precluded  by  law.  the  Chief 
Quality  Officer  may  nevertheless  release 
records  within  these  categories. 

(a)  Congressional  correspondence  and 
other  records  relating  to  work  performed 
in  response  to  a  congressional  request 
(unless  authorized  by  the  congressional 
requester),  and  congressional  contact 
memoranda. 

(b)  Records  specifically  required  by  an 
Executive  Order  to  be  kept  secret  in  the 
interest  of  national  defense  or  foreign 
policy.  An  example  of  this  category  is  a 
record  classified  under  Executive  Order 
12958.  Classified  National  Security 
Information. 

(c)  Records  related  solely  to  the 
internal  personnel  rules  and  practices  of 
an  agency.  This  category  includes,  in 
addition  to  internal  matters  of  personnel 
administration,  internal  rules  and 
practices  which  caimot  be  disclosed 
without  prejudice  to  the  effective 
performance  of  an  agency  function. 
Examples  within  the  purview  of  this 
exemption  are  guidelines  and 
procedures  for  auditors,  investigators,  or 
examiners,  and  records  concerning  an 
agency's  security  practices  or 
procediues. 

(d)  Records  specifically  exempted 
from  disclosure  by  statute  provided  that 
such  statute: 

(1)  Requires  that  the  matters  be 
withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the 
issue,  or 

(2)  Establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld. 

(e)  Records  containing  trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  that  are 
privileged  or  confidential.  This 
exemption  may  include,  but  is  not 
limited  to,  business  sales  statistics,, 
inventories,  customer  lists,  scientific  or 
manufactiuing  processes  or 
development  information. 

(f)  Personnel  and  medical  files  and 
similar  files  the  disclosure  of  which 
could  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy.  This 
exemption  excludes  from  disclosiu-e  all 
personnel  and  medical  files,  and  all 
private  or  personal  information 
contained  in  other  files,  which,  if 
disclosed  to  the  public,  would  amount 
to  a  clearly  unwarranted  invasion  of  the 
privacy  of  any  person.  An  example  of 


such  other  files  within  the  exemption 
would  be  files  compiled  to  evaluate 
candidates  for  security  clearance. 

(g)  Records  and  information  compiled 
for  law  enforcement  purposes. 

(h)  Records  having  information 
contained  in  or  related  to  examination, 
operation,  or  condition  reports  prepared 
by,  on  behalf  of,  or  for  the  use  of  an 
agency  responsible  for  the  regulation  or 
supervision  of  financial  institutions. 

(i)  Records  containing  geological  and 
geophysical  information  and  data 
(including  maps)  concerning  wells. 

(j)  Inter-agency  or  iritra-agency 
memoranda,  letters,  or  other  materials 
that  are  part  of  the  deliberative  process. 
For  example,  this  exemption  includes 
internal  communications  such  as  GAO 
or  other  agency  draft  reports,  and  those 
portions  of  internal  drafts,  memoranda 
and  workpapers  containing  opinions, 
recommendations,  advice,  or  evaluative 
remarks  of  GAO  employees.  This 
exemption  seeks  to  avoid  the  inhibiting 
of  internal  communications,  and  the 
premature  disclosure  of  documents 
which  would  be  detrimental  to  an 
agency  decision  making. 

(k)  Records  in  addition  to  thpse 
described  in  par^raph  (j)  of  this  section 
containing  information  customarily 
subject  to  protection  as  privileged  in  a 
coiut  or  other  proceedings,  such  as 
information  protected  by  the  doctor- 
patient,  attorney-work  product,  or 
lawyer-client  privilege. 

(1)  Records  GAO  has  obligated  itself 
not  to  disclose,  including  but  not 
limited  to,  records  for  which  GAO 
officials  have  made  a  pledge  of 
confidentiality,  and  records  the  release 
of  which  M^ould  adversely  impact 
significant  property  interests  or 
negatively  affect  public  safety. 

(m)  Unsolicited  records  containing 
information  submitted  by  any  person  to 
GAO  in  confidence.  An  example  of 
records  covered  by  this  exemption  .  . 
would  be  information  obtained  by  the 
GAO  Office  of  General  Counsel  (GAO 
FraudNET). 

§  81 .7    Fees  and  charges. 

(a)  No  fee  or  charge  will  be  made  for: 

(1)  Records  provided  under  this  part 
when  the  direct  costs  involve  less  than 
one  hour  of  search  time  apd  50  pages  of 
photocopying. 

(2)  Staff-hours  spent  in  resolving  any 
legal  or  policy  questions  pertaining  to 
the  request. 

(3)  Copies  of  records,  including  those 
certified  as  true  copies,  furnished  for 
official  use  to  a  federal  government 
officer  or  employee. 

(4)  Copies  of  pertinent  records 
furnished  to  a  party  having  a  direct  and 
immediate  interest  in  a  matter  pending 


before  GAO,  when  necessary  or 
desirable  to  the  performance  of  a  GAO 
fimction. 

(b)  The  fees  and  charges  described 
below  will  be  assessed  for  the  direct 
costs  of  search,  review,  and 
reproduction  of  records  available  to  the 
public  luider  this  part. 

(1)  The  cost  for  reproduction  per  page 
shall  be  20  cents. 

(2)  The  cost  for  a  certification  of 
authenticity  shall  be  SIO  for  each 
certificate. 

(3)  Manual  search  and  review  for 
records  by  office  personnel  will  be 
assessed  at  S12,  S25,  or  S45  per  hour, 
depending  on  the  rate  of  pay  of  the 
individual  actually  conducting  the 
search  or  review,  and  the  complexity  of 
the  search. 

(4)  Other  direct  costs  related  to  the 
request  may  be  charged  for  such  items 
as  computer  searches. 

(5)  Except  as  noted  immediately 
below,  requesters  generally  will  bfe 
charged  only  for  document  duplication. 
However,  there  may  be  times  when  a 
search  charge  will  be  added,  for 
example,  if  records  are  not  described 
with  enough  specificity  to  enable  them 
to  be  located  within  one  hour. 
Requesters  seeking  records  for 
commercial  use  will  be  charged  for 
document  duplication,  search,  and 
review  costs.  Additionally, 
representatives  of  the  news  media,  in 
support  of  a  news  gathering  or 
dissemination  function,  and  education 

■  or  noncommercial  scientific  institutions 
not  seeking  records  for  commercial  use 
will  be  charged  only  for  document 
duplication,  unless  such  request 
requires  extraordinary'  search  or  review. 

(c)  GAO  shall  notify  the  requester  if 
an  advance  deposit  is  required. 

(d)  Fees  and  charges  shall  be  paid  by 
check  or  money  order  payable  to  the 
U.S.  General  Accounting  Office. 

(e)  The  Chief  Quality  Officer  may 
waive  or  reduce  the  fees  under  this 
section  upon  a  determination  that 
disclosure  of  the  records  requested  is  in 
the  public  interest,  is  likely  to 
contribute  significantly  to  public 

.  understanding  of  the  operations  or 
activities  of  the  government,  and  is  not 
primarily  in  the  commercial  interest  of 
the  requester.  Persons  seeking  a  waiver 
or  fee  reduction  may  be  required  to 
submit  a  statement  setting  forth  the 
intended  purpose  for  which  the  records 
are  requested,  indicate  how  disclosure 
will  primarily  benefit  the  public  and.  in 
appropriate  cases,  explain  why  the 
volume  of  records  requested  is 
necessary-.  Determinations  pursuant  to- 
this  paragraph  are  solely  within  the 
discretion  of  GAO. 
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§81.8    Public  reading  facility. 

GAO  maintains  a  public  reading 
facility  in  the  Law  Library  at  the  General 
Accounting  Office  Building.  441  G 
Street.  NW.,  Washington.  DC.  The 
facility  shall  be  open  to  the  public  from 
8:30  a.m.  to  4  p.m.  except  Saturday, 
Sundays,  and  holidays. 

Anthony  H.  GamlMa, 

General  Counsel.  General  Accounting  Office. 
[FR  Doc.  03-14304  Filed  6-5-03:  8:45  am) 

BILLING  CODE  161(M>2-P 


DEPARTMErn*  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart25 

[Docket  No.  NM256.  Special  Conditions  No. 
25-236-SC] 

Special  Conditions:  Raytheon  Model 
HS.125  Series  700 A  and  700B 
Airplanes;  High  Intensity  Radiated 
Fields  (HIRF) 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  special  conditions:  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  Raytheon  Model  HS.125 
Series  7D0A  and  700B  airplanes 
modified  by  Raytheon  Aircraft  Services. 
Inc.  These  modified  airplanes  will  have 
a  novel  or  unusual  design  feature  when 
compared  to  the  state  of  technology 
envisioned  in  the  airworthiness 
standards  for  transport  category 
airplanes.  The  modification 
incorporates  the  installation  of  a 
Rockwell  Collins  AFD  2000  Electronic 
Flight  Instrument  System  (EFIS)  that 
performs  critical  functions.  The 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  protection  of 
this  system  from  the  effects  of  high- 
intensity  radiated  fields  (HIRF).  These 
special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necesseiry  to 
establish  a  leVel  of  safety  equivalent  to 
that  provided  by  the  existing 
airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  May  22,  2003. 
Comments  must  be  received  on  or 
before  July  7.  2003. 

ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Transport  Airplane  Directorate,  Attn: 
Rules  Docket  (ANM  113),  Docket  No. 
NM256,  1601  Lind  Avenue  SW., 
Renton.  Washington,  98055-4056;  or 


delivered  in  duplicate  to  the  Transport 
Airplane  Directorate  at  the  above 
adch-ess.  All  comments  must  be  marked: 
Docket  No.  NM256. 

FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Beane,  FAA.  Standardization 
Branch,  ANM-113,  Transport  Airplane 
Directoratp,  1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056; 
telephone  (425)  227-2796;  facsimile 
(425)227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  has  determined  that  notice 
and  opportunity  for  public  comment  in 
accordance  with  14  CFR  11.38  are 
unnecessary,  because  the  FAA  has 
provided  previous  opportimities  to 
comment  on  substantially  identical 
special  conditions  and  has  fully 
considered  and  addressed  all  the 
substantive  comments  received.  Based 
on  a  review  of  the  comment  history  and 
the  comment  resolution,  the  FAA  is 
satisfied  that  new  comments  are 
unlikely.  The  FAA,  therefore,  finds  that 
good  cause  exists  for  making  these 
special  cofiditions  effective  upon 
issuance. 

However,  the  FAA  invites  interested 
persons  to  participate  in  this  rulemaking 
by  submitting  written  comments,  data, 
or  views.  The  most  helpful  coinments 
reference  a  specific  portion  of  the 
special  conditions,  explain  the  reason 
for  any  recommended  change,  and 
include  supporting  data.  We  ask  that 
you  send  us  two  copies  of  written 
comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a- 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  these  special  conditions. 
The  docket  is  available  for  public 
inspection  before  and  after  the  comment 
closing  date.  If  you  wish  to  review  the 
docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  7:30  a.m.,  and  4  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

We  will  consider  all  comments  we  - 
receive  on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  these  special  conditions 
based  on  the  comments  we  received. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  these 
special  conditions,  include  with  your 
comments  a  pre-addressed,  stamped 
postcard  on  which  the  docket  number 
appears.  We  will  stamp  the  date  on  the 
postcard  and  mail  it  back  to  you. 


Background 

On  September  23.  2002.  Raytheon 
Aircraft  Services.  Inc..  1115  Paul 
Wilkins  Road,  San  Antonio,  Texas 
78216,  applied  for  a  supplemental  type 
certificate  (STC)  to  modify  Raytheon 
Model  HS.125  Series  700A  and  700B 
airplanes.  These  models  are  currently 
approved  under  Type  Certificate  No. 
A3EU.  The  HS.125  Series  700A  and 
700B  airplanes  are  two  flightcrew,  two- 
engine  airplanes,  each  with  a  maximum 
takeoff  weight  of  25.500  lbs.  The 
modification  incorporates  the 
installation  of  a  Rockwell  Collins  AFD 
2000  EFIS.  This  equipment  will  replace 
the  equipment  originally  installed  in 
these  airplanes  which  presents  the 
required  flight  information  in  the  form 
of  analog  displays.  The  avionics/ 
electronics  and  electrical  system  to  be 
installed  has  the  potential  to  be 
vulnerable  to  high-intensity  radiated 
fields  (HIRF)  external  to  the  airplane. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101.  Amendment  21-69,  effective 
September  16.  1991.  Raytheon  Aircraft 
Services.  Inc.  must  show  that  the 
modified  Model  HS.125  Series  700A 
and  700B  airplanes,  as  modified, 
continue  to  meet  the  applicable 
provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A3EU.  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  Subsequent 
changes  have  been  made  to  §  21.101  as 
part  of  Amendment  21-77.  but  those 
changes  do  not  become  effective  until 
June  10.  2003.  The  regulations 
incorporated  by  reference  in  the  type 
certificate  are  commonly  referred  to  as 
the  "original  type  certification  basis." 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e..  part  25.  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Model  HS.125  Series 
700A  and  700B  airplanes  because  of  a 
novel  or  unusual  design  feature,  special 
conditions  are  prescribed  imder  the 
provisions  of  §  21.16. 

In  addition  to  the  applicable 
sdrworthiness  regulations  and  special 
conditions,  the  Raytheon  Model  HS.125 
Series  700A  and  700B  airplanes  must 
comply  with  the  fuel  vent  and  exhaust 
emission  requirements  of  14  CFR  part 
34  and  the  noise  certification 
requirements  of  14  CFR  part  36. 

Special  conditions,  as  defined  in  14 
CFR  11.19,  are  issued  in  accordance 
with  §  11.38  and  become  part  of  the  type 
certification  basis  in  accordance  with 
§  21.101(b)(2),  Amendment  21-69, 
effective  September  16,  1991. 
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Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  Raytheon  Aircraft 
Services,  Inc.  apply  at  a  later  date  for  a 
supplemental  type  certificate  to  modify 
any  other  model  included  on  Type 
Certificate  A3EU  to  incorporate  5ie 
same  or  similar  novel  or  unusual  design 
feature,  these  special  conditions  would 
also  apply  to  the  other  model  under  the 
provisions  of  §  21.101(a)(1). 
Amendment  21-69,  effective  September 
16,  1991. 

Novel  or  Unusual  Design  Features 

As  noted  earlier,  the  Raytheon  Model 
HS.125  Series  700A  and  700B  airplanes 
modified  by  Raytheon  Aircraft  Services, 
Inc.  will  incorporate  an  EFIS  that  will 
perform  critical  functions.  This  system 
may  be  vulnerable  to  high-intensity 
radiated  fields  external  to  the  airplane. 
The  current  airworthiness  standards  of 
part  25  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  of  this  equipment  from  the 
adverse  effects  of  HIRF.  Accordingly, 
this  system  is  considered  to  be  a  novel 
or  unusnal  design  feature. 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 


electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  from 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  avionics/ 
electronics  and  electrical  systems  to 
command  and  control  airplanes  have 
made  it  necessary  to  provide  adequate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  Raytheon  Model  HS.125  Series 
700A  and  700B  airplanes  modified  by 
Rajrtheon  Aircraft  Services,  Inc.  These 
special  conditions  require  that  new 
avionic/electronic  and  electrical 
systems  that  perform  critical  functions 
be  designed  and  installed  to  preclude 
component  damage  and  interruption  of 
function  due  to  both  the  direct  and 
indirect  effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters  and  the  advent  of  space  and 
satellite  communications  coupled  with 
electronic  command  and  control  of  the 
airplane,  the  immunity  of  critical  digital 
avionic/electronic  and  electrical 
systems  to  HIRF  must  be  established. 


Frequency 


It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concwning  the  effectiveness 
of  airframe  shielding  for  HIRF. " 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- ' 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either-paragraph  1  or  2  below: 

1.  A  minimum  threat  of  100  volts  rms 
(root-mean-square)  per  meter  electric 
field  strength  from  10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  field  strengths  indicated  in  the 
following  table  for  the  frequency  ranges 
indicated.  Both  peak  and  average  field 
strength  components  from  the  table  are 
to  be  demonstrated. 


10kHz-100kHz  .... 
100  kH2-500  kHz  .. 

500  kHz-2  MHz  

2  MHz-30  MHz  

30  MHz-70  MHz  .... 
70  MHz-100  MHz  .. 
100  MH2-200  MHz 
200  MHz^OO  MHz 
400  MHz-700  MHz  . 
700  MHz-1  GHz  .... 

1  GHz-2  GHz  

2  GH2-4  GHz  

4  GHz-6  GHz  

6  GHz-8  GHz  

8  GHz-12  GHz  

12GHZ-18GHZ  

IBGHz-^OGHz  


Field  strengtti 
(volts  per  meter) 


Peak 


Average 


50 

50 

50 

50 

50 

50 

100 

100 

50 

50 

50 

SO 

100 

100 

too 

100 

700 

50 

700 

100 

2000 

■  200 

3000 

200 

3000 

200 

1000 

200 

3000 

300 

2000 

200 

600 

200 

The  field  strengths  are  expressed  in  terms  of  peak  of  the  root-mean-square  (nns)  over  the  complete  modulation  period. 


The  threat  levels  identified  above  are 
the  result  of  an  FAA  review  of  existing 
studies  on  the  subject  of  HIRF.  in  light 
of  the  ongoing  work  of  the 
Electromagnetic  Effects  Harmonization 
Working  Group  of  the  Aviation 
Rulemaking  Advisory  Committee. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  Raytheon 


Model  HS.125  Series  700A  and  700B 
airplanes  modified  by  Raytheon  Aircraft 
Services,  Lie.  Should  Raytheon  Aircraft 
Services.  Inc.  apply  at  a  later  date  for  a 
supplemental  type  certificate  to  modify 
any  other  model  included  on  Type 
Certificate  A3EU  to  incorporate  Uie 
same  or,  similar  novel  or  unusual  design 
feature,  these  special  conditions  would 
apply  to  that  model  as  well  as  under  the 
provisions  of  §  21.101(a)(1), 


Amendment  21-69,  effective  September 
16.  1991. 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  the 
Raytheon  Model  HS.125  Series  700A 
and  700B  airplanes  modified  by 
Raytheon  Aircraft  Services.  Inc.  It  is  not 
a  rule  of  general  applicability  and 
affects  only  the  applicant  which  applied 
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to  the  FAA  for  approval  of  these  features 
on  the  airplane. 

The  FAA  has  determined  that  notice 
and  opportunity  for  public  comment  in 
accordance  with  14  CFR  11.38  are 
unnecessary,  because  the  FAA  has 
provided  previous  opportimities  to 
comment  on  substantially  identical 
special  conditions  and  has  fully 
considered  and  addressed  all  the 
substantive  comments  received.  Based 
on  a  review  of  the  comment  history  and 
the  comment  resolution,  the  FAA  is 
satisfied  that  new  comments  are 
unlikely.  The  FAA,  therefore,  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance. 

List  of  Subjects  in  14  CFR  Fart  25 

Aircraft,  Aviation  safety,  Reporting 
and  record  keeping  requirements. 

■  The  authority  citation  for  these  special 
conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
44702.  44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the 
supplemental  type  certification  basis  for 
the  Raytheon  Model  HS.125  Series  700A 
and  700B  airplanes  modified  by 
Raytheon  Aircraft  Services,  Inc. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high  intensity  radiated 
fields. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies:  Critical  Functions:  Functions 
whose  failure  would  contribute  to  or 
cause  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Issued  in  Ronton,  Washington,  on  May  22, 
2003. 

All  Bahrami. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  03-14336  Filed  6-5-03;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NM2S5;  Special  Conditions  No. 
25-03-04-SC] 

Special  Conditions:  Bombardier  Model 
BD-100-1A10  Airplane;  Automatic 
Takeoff  Thrust  Control  System 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

summary:  These  special  conditions  are 
issued  for  the  Bombardier  Model  BD- 
100-lAlO  airplane.  This  airplane  will 
have  a  novel  or  unusual  design  feature 
when  compared  to  the  state  of 
technology  envisioned  in  the 
airworthiness  standards  for  transport 
category  airplanes.  This  design  feature 
is  associated  with  an  Automatic  Takeoff 
Thrust  Control  System  (ATTCS).  The 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  approach  climb 
performance  using  an  ATTCS.  These 
special  conditions  contain  the 
additional  safety  standards  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  existing 
airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  May  28,  2003. 
Comments  must  be  received  on  or 
before  July  7,  2003. 

ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Transport 
Airplane  Directorate,  Attention:  Rules 
Docket  {ANM-113),  Docket  No.  NM255, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  or  delivered  in 
duplicate  to  the  Transport  Airplane 
Directorate  at  that  address.  You  must 
mark  your  comments:  Docket  No. 
NM255.  Comments  may  be  inspected  in 
the  Rules  Docket  at  that  address  on 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Reising,  FAA,  Propulsion/ 
Mechanical  Systems  Branch,  Transport 
Airplane  Directorate,  Aircraft 
Certification  Office,  ANM-112, 1601 
Lind  Avenue  SW.,  Renton,  Washington, 
telephone  (425)  227-2683;  fax  (425) 
227-2683. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  determined  that  notice  and 
opf>ortiinity  for  prior  public  comment 
hereon  are  impracticable,  because  those 
procedures  would  significandy  delay 


issuance  of  the  approval  design  and 
thus  delivery  of  the  affected  aircreift.  In 
addition,  the  substance  of  these  special 
conditions  has  been  subject  to  the 
public  comment  process  in  several  prior 
instances  with  no  substantive  comments 
received.  The  FAA,  therefore,  finds  that 
good  cause  exists  for  making  these 
special  conditions- effective  upon 
issuance. 

Comments  Invited 

The  FAA  has  determined  that  notice 
and  opportunity  for  public  comment  in 
accordance  with  14  CFR  11.38  are 
unnecessary,  because  the  FAA  has 
provided  previous  opportunities  to 
comment  on  substantially  identical 
special  conditions  and  has  fully 
considered  and  addressed  all  the 
substantive  comments  received.  Based 
on  a  review  of  the  comment  history  and 
the  comment  resolution,  the  FAA  is 
satisfied  that  new  comments  are 
unlikely.. The  FAA.  therefore,  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance. 

However,  the  FAA  invites  interested 
persons  to  participate  in  this  rulemaking 
by  submitting  written  comments,  data, 
and  views.  The  most  helpful  comments 
reference  a  specific  portion  of  the 
special  conditions,  oKplain  the  reason 
for  any  recommended  change,  and 
include  supporting  data.  We  ask  that 
you  send  us  two  copies  of  written 
comments. 

We  will  file  in  the  docket  all 
comments  we  receive  as  well  as  a  report 
summarizing  each  substantive  public 
contact  with  the  FAA  personnel 
concerning  these  proposed  special 
conditions.  The  docket  is  available  for 
public  inspection  before  and  after  the 
comment  closing  date.  If  you  wish  to 
review  the  docket  in  person,  go  to  the 
address  in  the  ADDRESSES  section  of  this 
notice  between  7:30  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  the  special  conditions 
based  on  the  comments  we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  these 
special  conditions,  include  Mdth  your 
comments  a  pre-addressed,  stamped 
postcartf  on  which  the  docket  number 
appears.  We  will  stamp  the  date  on  the 
postcard  and  mail  it  back  to  you. 

Backgromid 

On  March  26, 1999,  Bombardier 
Aerospace  submitted  an  application  to 
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Transport  Canada  for  type  certification 
of  the  Bombardier  Model  BD-100-lAlO. 
On  June  28.  1999,  Transport  Canada 
made  application  on  behalf  of 
Bombardier  for  type  certification  of  the 
Model  BD-100-lAlO  by  the  FAA.  The 
Bombardier  Model  BD-100-lAlO  will 
be  type  certificated  in  Canada  and  in  the 
United  States.  The  Model  BD-100-lAlO 
is  a  medium-sized  transport  category 
airplane,  powered  by  two  Allied  Signal 
high  bypass  turbofan  engines  mounted 
on  the  aft  fuselage.  Each  engine  can 
deliver  up  to  6,500  pounds  of  thrust  at 
takeoff.  The  airplane  will  be  capable  of 
operating  with  two  flight  crewmembers 
and  up  to  16  passengers. 

The  Bombardier  Model  BI>-100-1A10 
airplane  will  incorporate  an  imusual 
design  feature  to  show  compliance  with 
the  approach  climb  requirements  of 
§  25.121(d)  ("Chmb:  One-engine- 
inoperative").  This  design  feature  is  the 
Automatic  Takeoff  Thrust  Control 
System  (ATTCS).  Appendix  I  to  Title 
14,  Code  of  Federal  Regulations  (CFR), 
part  25,  limits  the  application  of 
performance  credit  for  ATTCS  to 
takeoff.  Since  the  airworthiness 
regulations  do  not  contain  appropriate 
safety  stemdards  for  approach  climb 
performance  using  ATTCS,  special 
conditions  are  required  to  ensure  a  level 
of  safety  equivalent  to  that  established 
in  the  regulations. 

Type  Certification  Basis 

Under  the  provisions  of  §  21.17, 
Bombardier  must  show  that  Bombardier 
Model  BD-100-lAlO  meets  the  , 
applicable  provisions  of  14  CFR  part  25, 
effective  February  1,  1965,  including 
amendinents  25-1  through  25-98. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Bombardier  Model 
BD-100-1  AlO  airplane  because  of  novel 
or  unusual  design  featiues,  special 
conditions  are  prescribed  imder  the 
provisions  of  §21.16. 

The  certification  basis  also  may 
include  later  amendments  to  part  25 
that  are  not  relevant  to  these  special 
conditions.  In  addition,  the  certification 
basis  for  the  Bombardier  Model  BI>- 
100-lAlO  airplane  includes  the 
following: 

•  14  CFR  part  34,  effective  September 
10,  1990,  including  amendment  34, 
effective  February  3, 1999,  and 

•  14  CFR  part  36,  effective  December 
1, 1969,  including  amendments  36-1 
through  36-23  or  through  36-24,  as 
elected  by  the  applicant. 

These  special  conditions  form  an 
additional  part  of  the  type  certification 
basis.  The  certification  basis  also  may 


include  other  special  conditions  that  are 
not  relevant  to  these  specific  special 
conditions. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regiUations  (in 
this  case,  part  25)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Bombardier  Model  because  of  a 
novel  or  imusual  design  featiu-e.  the 
FAA  may  prescribe  special  conditions 
under  the  provisions  of  §  21.16 
("Special  conditions").  The  special 
conditions  become  part  of  the  type 
certification  basis  in  accordance  with 
§  21.101(b)(2)  ("Designation  of 
applicable  regulations"). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature  or  should  any  other 
model  already  included  oil  the  same 
type  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

As  stated  previously,  the  Bombardier 
Model  BD-100-1  AlO  airplane  will 
incorporate  an  unusual  design  feature — 
ATTCS — to  show  compliance  with  the 
approach  climb  requirements  of 
§  25.121(d).  This  airplane  is  powered  by 
two  Allied  Signal  turbofan  engines 
mounted  on  the  aft  fuselage  and 
equipped  with  Full  Authority  Digital  " 
Engine  Controls  (FADEC)  that,  in  part, 
protect  against  exceeding  engine  limits. 
The  airplane  also  incorporates  a  non- 
moving  throttle  system  that  functions  by 
placing  the  throttle  levers  in  detents  for 
the  takeoff  and  climb  phases  of  flight  or 
for  a  go-around;  this  throttle  system 
allows  the  FADEC  to  schedule  the 
power  setting,  based  on  the  phase  of 
flight.  With  the  ATTCS  and  associated 
systems  functioning  as  designed,  all 
applicable  requirements  of  part  25  will 
be  met  without  requiring  any  action  by 
the  flight  crew  to  increase  power. 

Automatic  takeoff  power  control  on 
the  Bombardier  Model  BD-100-lAlO 
airplane  involves  uptrimming  the 
operating  engine  to  maximum, takeoff 
power.  This  action  will  be  controlled  by 
the  FADEC.  At  takeoff,  when  die  power 
levers  are  set  to  the  Takeoff  Go- Around 
(TOGA)  detent,  if  there  are  no  FADEC 
fault  or  failure  messages  displayed,  the 
system  is  armed,  and  ATTCS  uptrim 
will  occur  without  any  further  action  by 
the  crew  if  an  engine  fails.  During  a  go- 
around,  the  uptrim  is  automatically 
armed.  "       » 


For  a  go-around,  the  thrust  levers  are 
placed  in  the  TOGA  detent.  The  value 
of  TOGA  for  the  current  ambient 
conditions  will  be  calculated  and  set  by 
the  FADEC.  If  an  engine  fails,  the 
ATTCS  will  change  the  power  reference 
on  the  operating  engine  to  achieve  the 
maximum  go-around  power  for  the  ' 
ambient  conditions.  The  propulsive 
thrust  used  to  determine  compliance 
with  the  approach  climb  requirements 
of  §  25.121(d)  is  limited  to  the  lesser  of 
(i)  the  thrust  provided  by  the  ATTCS 
system,  and  (ii)  111  percent  of  the  thrust 
resulting  from  the  initial  thrust  setting 
with  the  ATTCS  system  failing  to 
perform  its  uptrim  function  and  without 
action  by  the  crew  to  reset  thrust.  This 
requirement  serves  to- limit  the 
performance  effects  of  an  ATTCS  system 
failure  and  ensures  that  all-engines- 
operating  go-around  performance  is  not 
significantly  degraded. 

The  engine  operating  limits  (turbine 
temperature  and  Nl)  for  TOGA  are  set 
and  displayed  to  the  pilot  when  that 
rating  is  selected.  These  limits  are  set  in. 
such  a  way  that  the  engine  redline 
limits  are  not  exceeded  when  an  ATTCS 
is  engaged.  When  the  maximum  takeoff 
power  rating  is  selected  or  triggered,  the 
engine  limits  are  reset  automatically  to 
reflect  the  uptrimmed  engine  redline 
limits. 

The  system  is  armed  during  all  phases 
of  the  flight.  The  power  levers  will 
continue  to  function  normally  if  the 
ATTCS  should  fail.  Maximum  takeoff/ 
go-around  power  is  available  if  the  pilot 
elects  to  push  the  power  levers  past  the 
takeoff/go-around  power  detent  into  the 
overtravel  range. 

Operations  of  all  systems  and 
equipment  will  be  designed  to  function 
within  the  engine  power  range.  Thrust 
.  increase  from  the  initial  to  the 
maximum  approved  takeoff/go-around 
power  level  will  be  free  of  hazardous 
engine  response  characteristics. 

The  ATTCS  function,  as  described 
above,  is  part  of  the  powerplant  control 
systapi.  The  ATTCS  is  always  armed 
whenever  power  levers  are  above  the 
idle  detent.  The  system  is  verified 
before  each  flight  via  the  FADEC  built- 
in  test  featiu^.  When  the  ATTCS  is 
triggered  following  an  engine  failure,  an 
"APR"  message  will  appear  on  the 
engine  display. 

The  FADEC  installed  on  the 
Bombardier  Model  BD-100-lAlO 
airplane  will  ensure  that  inherent  flight 
characteristics  of  the  airplane  do 
provide  adequate  warning,  if  an  engine 
failure  occiu^  during  takeoff.  The 
natuj-al  yawing  tendency  of  the  airplane, 
coupled  with  flashing  master  warning 
and  master  caution  lights,  will  provide 
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the  pilot  with  a  clear  indication  of  any 
engine  failure  during  takeoff. 

The  part  25  standards  for  ATTCS, 
contained  in  §  25.904  (Automatic  takeoff 
thrust  control  system  (ATTCS)")  and 
Appendix  I,  specifically  restrict 
performance  credit  for  ATTCS  to 
takeoff.  Expanding  the  scope  of  the 
standards  to  include  other  phases  of 
flight,  such  as  go-around,  was 
considered  at  the  time  the  standards 
were  issued,  but  flight  crew  workload 
issues  precluded  further  consideration. 
As  stated  in  the  preamble  to  amendment 
25-62: 

In  regard  to  ATTCS  credit  for  approach 
climb  and  go-around  maneuvers,  current 
regulations  preclude  a  higher  thrust  for  the 
approach  cHmb  |§25.121(d)l  than  for  the 
landing  climb  (§  25.119).  The  workload 
required  for  the  flightcrew  to  monitor  and 
select  from  multiple  in-flight  thrust  settings 
in  the  event  of  an  engine  failure  during  a 
critical  point  in  the  approach,  landing,  or.go- 
around  operations  is  excessive.  Therefore, 
the  FAA  does  not  agree  that  the  scope  of  the 
amendment  should  be  changed  to  include  the 
use  of  ATTCS  for  anything  except  the  takeoff 
phase."  (Refer  to  52  FR  43153.  November  9. 
1987.) 

The  ATTCS  incorporated  on  the 
Bombardier  Model  BD-100-lAlO 
airplane  allows  the  pilot  to  use  the  same 
power  setting  procedure  during  a  go- 
around,  regardless  of  whether  or  not  an 
engine  fails.  In  either  case,  the  pilot 
obtains  go-around  power  by  moving  the 
throttles  into  the  forward  (takeoff/go- 
around)  throttle  detent.  Since  the 
ATTCS  is  permanently  armed,  it  will 
function  automatically  following  an 
engine  failure,  and  advance  the 
remaining  engine  to  the  ATTCS  thrust 
level.  Therefore,  this  design  adequately 
addresses  the  pilot  workload  concerns 
identified  in  the  preamble  to 
amendment  25-62. 

Accordingly,  these  special  conditions 
will  require  a  showing  of  compliance 
with  those  provisions  of  §  25.904  and 
Appendix  I  that  are  applicable  to  the 
approach  climb  and  go-around 
maneuvers. 

The  definition  of  a  critical  time 
interval  for  the  approach  climb  case, 
during  which  time  it  must  be  extremely 
improbable  to  violate  a  flight  path  based 
on  the  gradient  requirement  of 
§  25.121(d),  is  of  primary  importance. 
That  gradient  requirement  implies  a 
minimum  one-engine-inoperative  flight 
path  capability  with  the  airplane  in  the 
approach  configiuation.  The  engine  may 
have  been  inoperative  before  initiating 
the  go-around,  or  it  may  become 
inoperative  during  the  go-around.  The 
definition  of  the  critical  time  interval 
must  consider  both  possibilities. 


Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the 
Bombardier  Model  BD-100-lAlO 
airplane.  Should  Bombardier  apply  later 
for  a  change  to  the  type  certificate  to 
include  another  model  incorporating  the 
same  novel  or  unusual  design  feature, 
these  special  conditions  would  apply  to 
that  model  as  well  under  the  provisions 
of  §21. 101(a)(1),  Amendment  21-69, 
effective  September  16, 1991. 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  the 
Bombardier  Model  BD-100-lAlO 
airplane.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
applicant  that  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane. 

The  substance  of  these  special 
conditions  has  been  subjected  to  the 
notice  and  public  comment  process  in 
several  prior  instances,  and  has  been 
derived  without  substantive  change 
from  those  special  conditions 
previously  issued.  It  is  unlikely  that 
prior  public  comment  on  this  action 
would  result  in  a  significant  change 
from  the  substance  contained  in  this 
document.  For  this  reason,  and  because 
a  delay  would  significantly  affect  the 
certification  of  the  airplane,  which  is 
imminent,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
unnecessary  and  impracticable.  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  hot  have  been  submitted  in 
response  to  the  prior  opportunities  for 
comment  described  above. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

■  The  authority  citation  for  these  special 
conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
44702.  44704. 

The  Special  Conditions 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  following  special  conditions  are 
issued  as  part  of  the  type  certification 
basis  for  the  Bombardier  Model  BD-100- 
lAlO  airplane. 

1.  General.  An  Automatic  Takeoff 
Thrust  Control  System  (ATTCS)  is 
defined  as  the  entire  automatic  system, 
including  all  devices,  both  mechanical 
and  electrical  that  sense  engine  failure, 
transmit  signals,  actuate  fuel  controls  or 
power  levers,  or  increase  engine  power 
by  other  means  on  operating  engines  to 
achieve  scheduled  thrust  or  power 


increases  and  furnish  cockpit 
information  on  system  operation. 

2.  ATTCS.  The  engine  power  control 
system  that  automatically  resets  the 
power  or  thrust  on  the  operating  engine 
(following  engine  failure  during  the 
approach  for  landing)  must  comply  with 
the  following  requirements  stated  in 
paragraphs  2.a,  2.b,  and  2.c: 

a.  Performance  and  System  Reliability 
Requirements. 

(1)  The  probability  analysis  must 
include  consideration  of  ATTCS  failvire 
occurring  after  the  time  at  which  the 
flightcrew  last  verifies  that  the  ATTCS 
is  in  a  condition  to  operate  until  the 
beginning  of  the  critical  time  interval. 

(2)  The  propulsive  thrust  obtained 
from  the  operating  engine  after  failure  of 
the  critical  engine  during  a  go-around 
used  to  show  compliance  with  the  one- 
engine-inoperative  climb  requirements 
of  §  25.12(d)  may  not  be  greater  than  the 
lesser  of: 

(i)  The  actual  propulsive  thrust 
resulting  from  the  initial  setting  of 
power  or  thrust  controls  with  the 
ATTCS  system  functioning;  or 

(ii)  111  percent  of  the  propulsive 
thrust  resulting  from  the  initial  setting 
of  power  or  thrust  controls  with  the 
ATTCS  system  failing  to  reset  thrust  or 
power  and  without  any  action  by  the 
crew  to  reset  thrust  or  power. 

b.  Thrust  or  Power  Setting. 

(1)  The  initial  thrust  or  power  setting 
on  each  engine  at  the  beginning  of  the 
takeoff  roll  or  go-around  may  not  be  less 
than  any  of  the  following: 

(i)  That  required  to  permit  normal 
operation  of  all  safety-related  systems 
and  equipment  dependent  upon  engine 
thrust  or  power  lever  position;  and 

(ii)  That  shown  to  be  fi^e  of 
hazardous  engine  response 
characteristics  and  not  to  result  in  any 
unsafe  aircraft  operating  or  handling 
characteristics  when  thrust  or  power  is 
increased  ftt)m  the  initial  takeoff  or  go- 
around  thrust  or  power  to  the  maximum 
approved  takeoff  thrust  or  power. 

(2)  For  approval  of  an  ATTCS  system 
for  go-aroimd,  the  thrust  or  power 
setting  procediue  must  be  the  same  for 
go-arounds  initiated  with  all  engines 
operating  as  for  go-arounds  initiated 
with  one  engine  inoperative. 

c.  Powerptant  Controls.  In  addition  to 
the  requirements  of  §  25.1141,  no  single 
failure  or  malfunction,  or  probable 
combination  thereof,  of  the  ATTCS, 
including  associated  systems,  may  cause 
the  failure  of  any  powerplant  function 
necessary  for  safety.  The  ATTCS  must 
be  designed  to: 

(1)  Apply  thrust  or  power  on  the 
operating  engine(s),  following  any  one 
engine  failure  during  takeoff  or  go- 
around,  to  achieve  the  maximiun 
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approved  takeoff  thrust  or  power 
without  exceeding  engine  operating 
limits;  and 

(2)  Provide  a  means  to  verify  to  the 
flightcrew  before  takeoff  and  before 
beginning  an  approach  for  landing  that 
the  ATTCS  is  in  a  condition  to  operate. 

3.  Critical  Time  Interval.  The 
definition  of  the  Critical  Time  Interval 
in  appendix  I,  §  125.2(b)  shall  be 
expanded  to  include  the  following: 

a.  When  conducting  an  approach  for 
landing  using  ATTCS,  the  critical  time 
interval  is  defined  as  follows: 

(1)  The  critical  time  interval  begins  at 
a  point  on  a  2.5  degree  approach  glide 
path  from  which,  assuming  a 
simultaneous  engine  and  ATTCS 
failure,  the  resulting  approach  climb 
flight  path  intersects  a  flight  path 
originating  at  a  later  point  on  the  same 
approach  path  corresponding  to  the  part 


25  one-engine-inoperative  approach 
climb  gradient.  The  period  of  time  from 
the  point  of  simultaneous  engine  and 
ATTCS  failure  to  the  intersection  of 
these  flight  paths  must  be  no  shorter 
than  the  time  interval  used  in  evaluating 
the  critical  time  interval  for  takeoff 
beginning  from  the  point  of 
simultaneous  engine  and  ATTCS  failure 
and  ending  upon  reaching  a  height  of 
400  feet. 

(2)  The  critical  time  interval  ends  at 
the  point  on  a  minimum  performance, 
all-engines-operating  go-around  flight 
path  from  which,  assuming  a 
simultaneous  engine  and  ATTCS 
failure,  the  resulting  minimum 
approach  climb  flight  path  intersects  a 
flight  path  corresponding  to  the  part  25 
minimum  one-engine-inoperative 
approach  climb  gradient.  The  all- 
engines-operating  go-around  flight  path 


and  the  part  25  one-engine-inoperative 
approach  climb  gradient  flight  path 
originate  from  a  common  point  on  a  2.5 
degree  approach  path.  The  period  of 
time  from  the  point  of  simultaneous 
.engine  and  ATTCS  failure  to  the 
intersection  of  these  flight  paths  must  be 
no  shorter  than  the  time  interval  used  in 
evaluating  the  critical  time  interval  for 
flie  takeoff  beginning  from  the  point  of 
simultaneous  engine  and  ATTCS  failure 
and  ending  upon  reaching  a  height  of 
400  feet. 

b.  The  critical  time  interval  must  be 
determined  at  the  altitude  resulting  in 
the  longest  critical  time  interval  for 
which  oUe-engine-inoperative  approach 
climb  performance  data  are  presented  in 
the  Airplane  Flight  Manual  (AFM). 

c.  The  critical  time  interval  is   - 
illustrated  in  the  following  figure: 


2.5  deeree 
.Approach  path 


Critical 
Interval 


Fnoinp  railfni   ATTCS  onprafina 
25121  (d)  Gradient  Requirement 


*  The  engine  and  ATTCS  failed  time  interval  must  be  no  shorter  than  the  time 
interval  from  the  point  of  simultaneous  engine  and  ATTCS  failure  to  a  height  of 
400  feet  used  to  comply  with  125.2(b)  for  ATTCS  use  during  takeoff. 


33840  Federal  Register / Vol.  68,  No.  109 /Friday,  June  6,  2003 /Rules  and  Regulations 


Issued  in  Renlon.  Washington,  on  May  28, 
2003. 

Ali  Bahrami. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  03-14337  Filed  6-5-03;  8:45  am) 
BH.UNQ  COOC  4*10-13-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-CE-53-AO;  Amendment 
39-13176;  AD  2003-11-17] 

RiN2120-AA64 

Airwortiiinass  Directives;  Pilatus 
Aircraft  Ltd.  IModsIs  PC-12  and  PC-12/ 
45  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Pilatus  Aircraft  Ltd. 
(Pilatus)  Models  PC-12  and  PC-12/45 
airplanes.  This  AD  requires  you  to 
inspect  the  front  and  rear  surfaces  of  the 
pressure  dome  for  damage  and  cracks, 
and,  if  necessary,  accomplish  repairs. 
This  AD  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MCAI)  issued  by  the  airworthiness 
authority  for  Switzerland.  The  actions 
specified  by  this  AD  are  intended  to 
detect  and  correct  damage  and  cracks  to 
the  pressure  dome,  which  could  lead  to 
rapid  decompression. 

DATES:  This  AD  becomes  effective  on 
July  28,  2003. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  July  28,  2003. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
Pilatus  Aircraft  Ltd.,  Customer  Liaison 
Manager,  CH-6371  Stans,  Switzerland; 
telephone:  +41  41  619  63  19;  facsimile: 
+41  41  619  6224;  or  from  Pilatus 
Business  Aircraft  Ltd.,  Product  Support 
Department,  11755  Airport  Way, 
Broomfield,  Colorado  80021;  telephone: 
(303)  465-9099;  facsimile:  (303)  465- 
6040.  You  may  view  this  information  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 


Regional  Counsel,  Attention:  Rules 
Docket  No.  2002-CE-53-AD.  901 
Locust,  Room  506,  Kansas  City, 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Rudolph,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301,  Kansas  City, 
Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 

SUPPLEMENTARY  INFORMATION: 
Discussion 

What  Events  Have  Caused  This  AD? 

The  Federal  Office  for  Civil  Aviation 
(FOCA),  which  is  the  airworthiness 
authority  for  Switzerland,  recently 
notified  FAA  that  an  unsafe  condition 
may  exist  on  certain  Pilatus  Models  PC- 
12  and  PC-12/45  airplanes.  The  FOCA 
reports  that  drill  and/or  rivet  tool 
damage  could  have  occurred  in  areas 
around  the  edges  of  the  rear  pressure 
dome  during  assembly  of  the  Models 
PC-12  and  PC-12/45  airplanes. 

Pilatus  has  received  19  reports  of 
damaged  pressure  domes.  The  reported 
damage  included  nicks  and  scratches. 
This  type  of  damage  could  also  occur  on 
the  forward  surface  of  the  pressure 
dome. 

Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  certain  Pilatus  Models 
PC-12  and  PC-12/45  airplanes.  This 
proposal  was  published  in  the  Federal 
Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  January  14,  2003 
(68  FR  1802).  The  NPRM  proposed  to 
require  you  to  inspect  the  front  and  rear 
surfaces  of  the  pressure  dome  for 
damage  and  cracks,  and,  if  necessary, 
accomplish  repairs. 

What  Is  the  Potential  Impact  if  FAA 
Took  No  Action? 

The  damage  to  the  pressure  dome 
could  result  in  cracks  in  the  pressure 
dome  and  lead  to  rapid  decompression. 

Was  the  Public  Invited  To  Comment? 

The  FAA  encouraged  interested 
persons  to  participate  in  the  making  of 
this  amendment.  The  following  presents 


the  comment  received  on  the  proposal 
and  FAA's  response  to  the  comment: 

Comment  Issue:  How  To  Obtain  a 
Repair  Scheme  Is  Unclear 

What  Is  the  Commenter's  Concern? 

The  commenter  states  that  the  current 
wording  in  the  proposed  AD  is  incorrect 
and  implies  that  the  repair  scheme  will 
come  from  FAA.  Additionally,  the 
commenter  states  that  the  repair  scheme 
will  come  from  the  manufacturer;  FAA 
will  provide  approval  of  the  repair. 

What  Is  FAA 's  Response  to  the  Concern? 

We  do  not  concur  that  the  current 
wording  of  the  proposed  AD  is 
incorrect.  Since  the  service  information, 
which  is  referenced  in  the  proposed  AD, 
does  not  address  repairs  for  this  type  of 
damage,  FAA  has  to  individually 
approve  each  repair  as  needed.  This 
gives  the  manufacturer  the  option  to 
develop  other  generic  repair  procedures, 
which  were  not  developed  at  the  time 
of  the  NPRM,  for  this  type  of  damage 
and  submit  them  to  FAA  for  approval. 
Therefore,  we  have  not  changed  the 
final  rule  AD  based  on  this  comment. 

FAA's  Determination 

What  Is  FAA 's  Final  Determination  on    , 
This  Issue? 

We  carefully  reviewed  all  available 
information  related  to  the  subject 
presented  above  and  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed  except 
for  the  changes  discussed  above  and 
minor  editorial  questions.  We  have 
determined  that  these  changes  and 
minor  corrections: 
— Provide  the  intent  that  was  proposed 

in  the  NPRM  for  correcting  the  unsafe 

condition;  and 
— Do  not  add  any  additional  burden 

upon  the  public  than  was  already   ,  ■ 

proposed  in  the  NPRM. 

Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  this  AD  affects  280 
airplanes  in  the  U.S.  registry. 

What  Is  the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected 
Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  inspection: 


Labor  cost 


8  workhours  x  $60  per  hour  =  $480 


Paris  cost 


No  parts  required 


Total  tfost 
per  airplane 


$480 


Total  cost  on  U.S.  operators 


$480x280  =  $134,400. 
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We  estimate  the  following  costs  to 
accomplish  any  necessary  repairs  that 

would  be  required  based  on  the  results        determining  the  number  of  airplanes    . 
of  the  inspection.  We  have  no  way  of          that  may  need  such  repair: 

Labor  cost 

Parts  cost 

Total  cost  per 
airplane 

16  worktiours  x  $60  per  hour  =  $960  

No  parts  required  

$960 

Compliance  Time  of  This  AD 

What  Will  Be  the  Compliance  Time  of 
This  AD?    . 

The  compliance  time  of  this  AD  is 
within  90  days  after  the  efi^ective  date  of 
this  AD,  unless  already  accomplished. 

Why  Is  the  Compliance  Time  Presented 
in  Calendar  Time  Instead  of  Hours 
Time-in-Service  (TIS)? 

Failure  of  the  pressiue  dome  is  only 
imsafe  during  airplane  operation. 
However,  this  luisafe  condition  is  not  a 
result  of  the  number  of  times  the 
airplane  is  operated.  The  chance  of  this 
situation  occurring  is  the  same  for  an 
airplane  with  10  hours  TIS  as  it  would 
be  for  as  airplane  with  500  hours  TIS. 
For  this  reason,  FAA  has  determined 
that  a  compliance  based  on  calendar 
time  will  be  utilized  in  this  AD  in  order 
to  assure  that  the  unsafe  condition  is 
addressed  on  all  airplanes  in  a 
reasonable  time  period. 

Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 


levels  of  govermnent.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under  . 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action? 

For  the  reasons  discussed-above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  luider  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  RegiUatory  • 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  Reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration  • 


amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

■  2.  FAA  amends  §  39.13  by  adding  a 
new  AD.to  read  as  follows: 

2003-11-17    Pilatus  Aircraft  Company  Ltd.: 

Amendment  39-13176;  Docket  No. 
2002-CE-53-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Models  PC-12  and  PC-12/45 
airplanes,  that  are  certificated  in  any 
category,  with  the  following  serial  numbers: 
101  through  380,  382  through  385,  387 
through  395,  398  through  406,  408.  409,  413. 
415,  and  417. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  detect  and  correct  damage  and  cracks  to 
the  pressure  dome,  which  could  lead  to  rapid 
decompression. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must. accomplish  the  following: 


Actions 


Compliance 


Procedures 


(1)  Inspect  the  pressure  dome  for  nick/scraitch 
damage. 


(2)  If  during  the  inspection  required  by  para- 
graph (d)(1)  of  this  AD,  type  "A"  or  "B"  nick/ 
scratch  damage  (as  specified  in  the  service 
information)  is  found,  accomplish  repairs. 

(3)  If  any  nick  or  scratch  is  found  that  is  more 
than  0.008  inches  (0.2  millimeter)  during  the 
Inspection  required  in  paragraph  (d)(1)  of  this 
AD,  tfien  you  have  typie  "C"  damage  arx)  you 
must: 

(i)  Use  a  10X  magnified  visual  inspectkm 
to  inspect  for  cracks. 

(Ij)  You  may  fly  the  airplane  pressurized 
with  type  "C"  damage  for  90  days  or  600 
takeoff/laruJings  after  the  type  "C"  dam- 
age is  found,  whk^hever  occurs  first 

OH)  After  ttie  90  days  or  600  takeoff/land- 
ings (whict)ever  occurs  first),  to  fly  pres- 
surized, you  must  do  one  of.  the  fol- 
lowirtg: 


Within  the  next  90  days  after  July  28,  2003 
(ttie  effective  date  of  this  AD),  unless  al- 
ready accomplished. 

Prior  to  further  flight  after  the  inspection  in 
which  the  type  "A"  or  "B"  nick/scratch  dam- 
age is  found. 

Inspect  for  cracks  prior  to  furtfier  flight  and 
every  10  hours  TIS  thereafter.  Obtain  an 
FAA  approval  before  further  flight,  if  cracks 
are  found.  An  FAA  approval  is  required  to 
fly  pressurized  beyond  90  days  or  600  land- 
ings/takeoffs,  whKhever  occurs  first,  from 
the  date  of  the  type  "C"  damage  finding. 


In  accordance  with  Pilatus  /Aircraft  Ltd.  PC-12 
Service  Bulletin  No.  53-003,  Revision  1, 
dated  July  26,  2002,  and  the  applk:at>le 
maintenance  manual. 

In  accordance  with  Pilatus  /Aircraft  Ltd.  PC-12 
ServKe  Bulletin  No.  53-003,  Revision  1, 
dated  July  26,  2002,  and  tfie  applk:able 
maintenance  manual. 

In  accordance  with  Pilatus  Aircraft  Ltd  PC-12 
Service  Bulletin  No.  53-003,  Revision  1, 
dated  July  26,  2002,  and  tt>e  applicable 
maintenar)ce  manual. 
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Actions 

Compliance 

Procedures 

(A)  Incorporate  an  FAA-approved  re- 

pair scheme  obtained  from  the  man- 

ufacturer: or 

(B)    Fly   the   airplane   "unpressurized 

• 

- 

only"   and   continue  to   inspect  for 

cracks  every  10  hours  TIS. 

(iv)  If  any  crack  is  found  during  an  in- 

spection    required     by     paragraph 

« 

(d)(3),  the  airplane  may  not  be  uti- 

. 

• 

lized  until  an  FAA-approved  repair 

. 

( 

scheme  (obtained  from  the  manu- 

- 

facturer)  is  incorporated. 

Note  1:  As  earlier  speciried  in  this  AD, 
flight  is  not  permitted  if  crack  damage  is 
found. 

Note  2:  As  earlier  specified  in  this  AD, 
FAA  approval  is  required  to  fly  pressurized 
beyond  90  days  ur  600  lakeoffs/landings, 
whichever  occurs  first,  from  date  of  repair  for 
type  "C"  damage. 

(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(ij  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  Tne  Standards  Office  Manager,  Small 
Airplane  Directorate,  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Standards  Office  Manager. 
^  Note  3:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordarfce  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Coniavl  Doug  Rudolph. 
Aerospace  Engineer,  FAA,  Small  Airplane 
Directorate,  901  Locust.  Room  301.  Kansas 
City,  Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  fsie)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  fiight  permit  under 
§§  21.197  and  21.199  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199)  to 
operate  your  airplane  to  a  location  where  you 
can  accomplish  the  requirements  of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Pilatus  Aircraft  Ltd.  PC-12  Service  Bulletin 
No.  53-003.  Revision  1,  dated  July  26,  2002. 
The  Director  of  the  Federal  Register  approved 
this  incorporation  by  reference  under  5 
U.S.C.  552(a)  and  1  CFR  part  51.  You  may  get 
copies  from  Pilatus  Aircraft  Ltd.,  Customer 


Liaison  Manager,  CH-6371  Stans. 
Switzerland;  telephone:  +41  41  619  63  19; 
facsimile:  +41  41  619  6224;  or  from  Pilatus 
Business  Aircraft  Ltd.,  Product  Support 
Department,  11755  Airport  Way,  Broomfield. 
Colorado  80021;  telephone:  (303)  465-9099; 
facsimile:  (303)  465-6040.  You  may  view 
copies  at  the  FAA.  Central  Region.  Office  of 
the  Regional  Counsel,  901  Locust,  Room  506, 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street, 
NW.,  Suite  700,  Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Swiss  AD  Number  HB  2002-608,  dated 
November  1.  2002. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  July  28,  2003. 

Issued  in  Kansas  City,  Missouri,  on  May 
27,  2003. 

David  R.  Showers, 

Acting  Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
|FR  Do<:.  03-13793  Filed  6-5-03:  8:45  am) 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NM-102-AD;  Aniendment 
39-13184;  AD  2003-11-24] 

RIN  2120-AA64 

Airworthiness  Directives;  Dornier 
Model  328-100  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Dornier  Model  328-100 
series  airplanes.  This  action  requires 
installation  of  retainers  instead  of 
washers  in  the  upper  and  lower  torsion 
bars  of  the  rudder  tab.  This  action  is 
necessary  to  prevent  a  spring  tab  torsion  ' 
bar  from  slipping  through  its  retaining 
adapters,  which  could  result  in  a  loose 


spring  tab;  the  loss  of  both  tension 
springs  could  allow  the  spring  tab  to 
flutter  and  result  in  reduced 
controllability  of  the  airplane.  This 
action  is  intended  to  address  the 
identifled  unsafe  condition. 
DATES:  Effective  June  23,  2003. 

The  incorporation  by  xeference  of  . 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  23, 
2003. 

Comments  for  inclusion  ih  the  Rules 
Docket  must  be  received  on  or  before 
July  7,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  2003-NM- 
102-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-^056. 
Conunents  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcomment@faa.gov.  Comments  sent 
via  the  Internet  must  contain  "Docket 
No.  2003-NM-102-AD"  in  the  subject 
line  and  need  not  be  submitted  in 
triplicate.  Comments  sent  via  fax  or  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
FAIRCHILD  DORNIER,  DORNIER 
Luftfahrt  GmbH.  P.O.  Box  1103,  D- 
82230  Wessling,  Germany,  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Offlce  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina.  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
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98055^056;  telephone  (425)  227-2125; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The 
Luftfahrt-Bundesamt  (LBA),  which  is 
the  airworthiness  authority  for 
Germany,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  all 
Dornier  Model  328-100  series  airplanes. 
The  LBA  advises  that,  on  an  affected 
airplane,  a  lower  torsion  spring  was 
found  to  be  loose  and  an  upper  torsion 
spring  had  migrated.  The  torsion  spring 
system  is  part  of  the  rudder  tab  control 
and  comprises  two  torsion  springs  and 
adapters.  The  design  of  the  torsion 
spring  and  st^cture  adapters  could 
result  in  a  poor  fit,  allowing  the  spring 
to  slip  through  the  adapters.  Loss  of 
both  tension  springs,  if  not  corrected, 
could  allow  the  spring  tab  to  flutter  and 
result  in  reduced  controllability  of  the 
airplane. 

Explanation  of  Relevant  Service 
Information 

Dornier  has  issued  Service  Bulletin 
SB-328-27-298,  Revision  1,  dated 
November  21,  2002,  which  describes 
procedures  for  installation  of  a  retainer 
instead  of  a  washer  in  the  upper  and 
lower  torsion  bars«f  the  rudder  tab. 
Accomplishment  of  the  action  specified 
in  the  service  bulletin  is  intended  to 
adequately  address  the  identified  unsafe 
condition.  The  LBA  classified  this 
service  bulletin  as  mandatory  and 
issued  German  airworthiness  directive 
2003-104,  dated  April  3,  2003,  to  ensure 
the  continued  airworthiness  of  these 
airplanes  in  Germany. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  a  spring  tab  torsion  bar  from 
slipping  through  its  retedning  adaptors, 
which  could  result  in  a  loose  spring  tab; 
the  loss  of  both  tension  springs  could 


allow  the  spring  tab  to  flutter  and  result 
in  reduced  controllability  of  the 
airplane.  This  AD  requires  installation 
of  a  retainer  instead  of  a  washer  in  the 
upper  and  lower  torsion  bars  of  the 
rudder  tab.  The  actions  are  required  to 
,  be  accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

Changes  to  14  CFR  Part  SQ/Efifect  on  the 
AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  This  material  will  no 
longer  be  included  in  each  individual 
AD;  however,  the  office  authorized  to 
approve  AMOCs  will  be  defined  in  each 
individual  AD. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity-  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  woidd  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 


Comments  are  specifically  invited  oh 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2003-NM-102-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact  ,^ 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulator}'  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final  . 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-1 1-24    Dornier  Luftfahrt  GMBH: 

.Xmendment  39-13184.  Oocket  2003- 
NM-102-AD. 

Applicability:  Model  328-100  series 
airplanes,  certificated  in  any  category,  as 
listed  in  Dornier  Service  Bulletin  SB-328- 
27-298,  Revision  1.  dated  November  21, 
2002. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  spring  tab  torsion  bar  from 
slipping  through  its  retaining  adaptors, 
which  could  result  in  a  loose  spring  tab:  and 
to  further  prevent  the  loss  of  both  tensnon 
springs,  which  could  allow  the  spring  tab  to 
flutter  and  result  in  reduced  controllability  of 
the  airplane,  accomplish  the  following: 

Retainer  Installation 

(a)  Within  2  months  after  the  effective  date 
'  uf  this  AD:  Install  a  retainer  instead  of  a 

washer  in  the  upper  and  the  lower  torsion 
bars  of  the  rudder,  in  accordance  with 
Dornier  Service  Bulletin  SB-328-27-298. 
Revision  1.  dated  November  21,  2002. 
Installation  of  a  retainer  before  the  effective 
liate  of  this  AD  in  accordance  with  Dornier 
Service  Bulletin  SB-328-27-298.  dated 
March  26,  1999.  is  acceptable  for  compliance 
with  the  requirements  of  this  paragraph. 

.Alternative  Method.s  of  Compliance 

(b)  In  accordance  with  14  CFR  39.19.  the 
Manager,  International  Branch,  ANM-116. 
FAA.  is  authorized  to  approve  alternative 
methods  of  compliance  for  this  AD, 

Incorporation  by  Reference 

(c)  Unless  otherwise  specified  in  this  AD. 
the  actions  shall  be  done  in  accordance  with 
Dornier  Service  Bulletin  SB-328-27-298, 
Revision  1,  dated  November  21,  2002.  This 
incorporation  by  reference  was  approved  i)v 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Fairchild  Dornier.  Dornier  Luftfahrt  GmbH, 
P.O.  Box  1103,  D-82230  Wessling.  Germany. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton.  Washington:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  Suite  700,  Washington. 
DC. 

Note:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directive  2003-104, 
dated  April  3,  2003. 

Effective  Date 

(d)  This  amendment  becomes  effective  on 
lune  23.  2003. 


Issued  in  Renton,  Washington,  on  May  29, 
2003. 

All  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  03-13974  Filed  6-5-03:  8:45  am) 
BILUNG  CODE  4nO-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NE-47-AD;  Amendnf>ent 
39-13177;  AD  2001^11-18] 

RIN  2120-AA64 

Airworthiness  Directives;  Pratt  and 
Whitney  PW4000  Series  Turbofan 
Engines 

AGENCY:  Federal  Avi^ion 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
that  is  applicable  to  Pratt  and  Whitney 
(PW)  model  4000  series  turbofan 
engines.  That  AD  currently  requires 
interim  actions  to  address  engine  takeoff 
power  loss  events  until  the  high- 
pressure-compressor  (HPC)  case  is 
redesigned  and  available  for 
incorporation  on  the  PVV4000  engines. 
This  amendment  requires  the  same 
actions  as  that  AD.  adds  on-wing 
Testing-21  to  engines  installed  on 
Boeing  747  and  MD-11  airplanes,  and 
adds  the  requirement  to  install  a  new 
Ring  Case  Configuration  (RCC)  rear  HPC 
on  engines  installed  in  the  Boeing  fleet 
as  terminating  action  to  the 
requirements  of  this  AD.  This 
amendment  is  prompted  by  the 
development  of  an  RCC  rear  HPC  for 
PW4000  series  turbofan  engines 
installed  in  the  Boeing  fleet.  The  actions 
speciBed  by  this  AD  are  intended  to 
prevent  engine  takeoff  power  losses  due 
to  HPC  surge. 

DATES:  Effective  July  7.  2003.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  July  7.  2003. 

The  incorporation  by  reference  of 
certain  other  publications,  as  listed  in 
the  regulations,  were  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  January  17,  2002  (67  FR 
1,  January  2,  2002).  and  November  12. 
2002  (67  FR  65484,  October  25.  2002). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Pratt  &  Whitney.  400  Main  St..  East 
Hartford.  CT  06108,  telephone  (860) 


565-€600;  fax  (860)  565-4503.  This 
information  may  be  examined,  by 
appointment,  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel. 
12  New  England  Executive  Park, 
Burlington.  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Cook,  Aerospace  Engineer,  Engine 
Certification  Office.  FAA.  Engine  and 
Propeller  Directorate,  .12  New  England 
Executive  Park,  Burlington.  MA  01803- 
5299;  telephone  (781)  238-7133;  fax 
(781) 238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  2002-21-10. 
Amendment  39-12916  (67  FR  65484, 
October  25,  2002).  which  is  applicable 
to  PW  model  4000  series  turbofan 
engines  was  published  in  the  Federal 
Register  on  April  7,  2003,'  (68  FR 
16736).  That  action  proposed  to  require 
interim  actions  to  address  engine  takeoff 
power  loss  events  until  the  HPC  case  is 
redesigned  and  available  for 
incorporation  on  the  PW4000  engines. 
That  action  also  proposed  to  add  on-        I 
wing  Testing-21  to  engines  installed  on 
Boeing  747  and  MD-11  airplanes,  and 
add  the  requirement  to  install  a  new 
RCC  rear  HPC  on  engines  installed  in 
the  Boeing  fleet  as  terminating  action  to 
the  requirements  of  this  AD. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Embedded  Engine  Configuration 

One  commenter  states  that  proposed 
paragraph  (u)(l)(ii)  embeds  an  engine 
configuration  that  is  not  listed  in  Table 
1  of  the  proposed  AD  and  requires 
operators  to  replace  the  rear  hook 
regardless  of  whether  or  not  it  is  worn 
beyond  serviceable  limits.  In  addition, 
the  commenter  states  that  it  is  an  undue 
burden  on  the  operators  to  track  and 
maintain  an  additional  build 
configuration  not  previously  tracked. 

The  FAA  does  not  agree.  For  engines 
installed  on  Boeing  airplanes,  after  the 
effective  date  of  this  AD,  any  time  a 
Segmented  Case  Configuration  (SCC) 
HPC  module  is  disassembled  to  a  level 
that  separates  the  HPC  rear  case 
assembly  from  the  HPC  module  at  the  H 
flange,  the  RCC  rear  HPC  must  be 
incorporated  making  the  replacement  of 
the  rear  hook  a  non-issue.  After  May  31. 
2006,  any  SCC  HPC  engine  installed  on 
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Boeing  airplanes  must  have 
incorporated  a  Haynes  material  HPC 
inner  case  rear  hook.  This  requirement 
maintains  the  appropriate  safety  level 
and  the  intent  of  the  fleet  management 
plan  to  reduce  the  risk  of  a  group  3 
surge  event.  The  FAA  does  not  agree 
that  tracking  SCC  engines  with  a  Haynes 
material  HPC  inner  case  rear  hook  as 
well  as  RCC  HPC  engines  imposes  an 
undue  burden  on  operators. 

Service  Bulletin  Updated 

One  commenter  notes  that  proposed 
paragraphs  (j)(5),  (m).  (o)(l).  (t}(l).  (u), 
{u)(3}.  and  Table  (9)  reference  service 
bulletin  (SB)  PW4ENG  72-755.  dated 
February  28.  2003,  however  the  subject 
SB  has  been  updated  to  Revision  1 . 
dated  April  8,  2003. 

The  FAA  agrees.  Since  the  issuance  of 
the  proposed  rule,  Revision  1  to  SB 
PW4ENG  72-755  was  issued  on  April  8, 
2003,  to  correct  various  typographical 
errors,  and  Revision  2  was  issued  on 
May  23.  2003,  to  change  the  part 
number  of  two  brackets  due  to 
interference  concerns.  The  FAA  has 
reviewed  the  data  and  concurs  with 
these  minor  changes  to  the  SB.  The  final 
rule  incorporates  SB  PW4ENG  72-755, 
Revision  2.  dated  May  23,  2003. 

Alternate  Shroud  Repair 

Two  commenters  state  that  proposed 
paragraph  (m)  defines  a  minimum  build 
standard  for  Boeing  747  and  767 
airplanes  that  requires  an  HPC  module 
to  incorporate  the  requirements  of  SB 
PW4ENG  72-755.  One  of  the 
requirements  of  that  SB  changes  the 
abradable  sealing  surface  material  for 
the  stage  5,6,  and  7  shrouds  from  felt 
metal  (PWA  24-1)  to  plasma  spray 
(PWA279),  and  states  that  this  work 
should  be  done  by  a  PW  repair  facility. 
The  commenters  note  that  Chromalloy 
Georgia  has  an  FAA-approved 
procedure  for  repairing  these  shrouds 
with  plasma  spray  and  request  that  the 
FAA  include  the  alternate  Chromalloy 
Georgia  process  in  the  Additional 
Service  Information  section  of  the  AD, 
and  in  paragraphs  (m),  (u)  and  (u)(3). 

The  FAA  does  not  eigree.  The  AD 
mandates  the  incorporation  of  the  RCC 
HPC  into  the  module  in  accordance 
with  SB  PW4ENG  72-755  and  mandates 
any  concurrent  requirements  of  SB 
PW4ENG  72-755.  The  other  provisions 
of  SB  PW4ENG  72-755  may  be  done  by 
any  method,  technique,  and  practice 
that  is  either  prescribed  in  the  current 
manufacturer's  maintenance  manual  or 
Instructions  for  Continued 
Airworthiness  or  is  acceptable  to  the 
administrator.  Thus,  the  final  rule 
requires  only  that  after  the  effective  date 
of  that  AD,  the  RCC  rear  HPC  must  have 


a  plasma  spray  abradable  sealing 
surface,  but  does  not  mandate  how  that 
surface  must  be  applied.  In  this 
instance,  the  Chromalloy  Georgia 
procedures  numbers  96  CGT  073-08 
and  96  CGT  085-05  are  acceptable 
methods  for  applying  plasma  spray 
abradable  material  for  this  shroud   ■ 
repair. 

Accuracy  of  Economic  Analysis 

Two  commenters  question  the 
accuracy  of  the  economic  analysis. 
These  commenters  suggest  that  the 
NPRM's  economic  analysis  understated 
the  required  parts  cost  of  approximately 
$119,500  per  engine. 

The  FAA  does  not  agree.  The  NPRM's 
economic  analysis  reflects  the  average 
incremental  cost  of  incorporating  the 
RCC  per  engine  during  a  heavy 
maintenance  HPC  compressor  shop 
visit.  This  is  based  on  the  cost  of  the 
RCC  hardware  including  the  valve  and 
harness  changes,  and  deducts  the  cost  of 
the  SCC  overhaul.  While  the  actual  cost 
for  an  engine  may  be  higher  or  lower 
than  the  $119,500,  based  on  variations 
between  the  worldwide  overhaul 
facilities  to  perform  a  SCC  HPC 
overhaul  and  variations  of  work  done 
in-house  by  the  operator,  the  FAA 
believes  its  use  of  an  average  cost  fairly 
estimates  the  economic  burden  of  this 
AD. 

Typographical  Error 

Three  commenters  note  a 
typographical  error  in  proposed  Table  1 , 
item  9  (Configuration  I),  where  Service 
Bulletin  "PW4ENG  72-55"  should  read 
'TW4ENG  72-755". 

The  FAA  agrees,  and  has  changed  the 
final  rule  accordingly. 

Clarifications 

One  commenter  notes  that  in 
proposed  paragraph  (c)  (1)  the  text  of 
CSN  limits  should  be  revised  to  read 
"CSN  or  CST  limits",  to  eliminate  any 
possible  confusion. 
.  The  FAA  agrees  and  has  changed  the 
final  rule  accordingly. 

One  commenter  suggests  a  wording 
change  to  proposed  paragraph  (e)(3)  and 
(e)(4)  from  "remove  from  service",  to 
"remove  from  service  or  perform  on- 
wing  Testing-21".  The  commenter  states 
that  this  chemge  would  highlight  that 
on-wing  Testing-21  is  an  option. 

The  FAA  agrees  and  has  changed  the 
final  rule  accordingly. 

Service  Bulletin  72-749 

One  commenter  requests  that 
proposed  paragraph  (u)(2)(ii)  include  a 
reference  to  PW  SB  PW4ENG  72-749, 
Revision  1,  dated  January  8,  2003,  since 
this  SB  incorporates  the  Haynes 


material  HPC  inner  case  rear  hook  and 
HPC  iimer  case  mid  hook. 

The  FAA  agrees  and  has  added  a 
reference  to  PW  SB  PW4ENG  72-749, 
dated  June  2002,  and  Revision  1  of  that 
SB,  dated  January  8.  2003.  as  additional 
methods  of  compliance  to  this 
paragraph  as  well  as  paragraph  (u)(l)(ii) 
of  the  final  rule. 

Requirements  Too  Restrictive 

Two  commenters  state  that  proposed 
paragraph  (o)(2)  is  too  restrictive  and 
will  result  in  numerous  requests  for 
alternative  methods  of  compliance 
(AMOC).  The  commenters  gave 
examples  when  the  flange  between  "A" 
and  "T"  can  be  separated,  without 
disturbing  the  gas  path.  These 
commenters  request  that  the  FAA 
remove  the  requirement  for  Testing-21 
on  engines  that,  during  a  shop  visit, 
have  a  flange  separation  without 
disturbing  the  gas  path  hardware. 

The  FAA  agrees.  Paragraph  (o)(2)  of 
the  final  rule  has  been  changed  to  be 
less  restrictive  for  engines  in  the  shop 
that  have  had  a  flange  separation 
between  "A"  and  "T"  flanges  by 
removing  the  Testing-21  requirement  if. 
the  engine  is  reassembled  with  the  gas 
path-related  components  remaining  in 
the  as-removed  condition. 

Remove  Refierence  to  Service  Document 

One  commenter  states  that  in 
paragraph  (l)(2)(i)  of  the  proposed  rule, 
the  PW  Clean.  Inspect,  and  Repair  (CIR) 
Manual  51A357.  Section  72-35-68, 
Inspection/Check-04,  Indexes  8-11. 
dated  September  15.  2001,  or  dated 
March  15.  2002,  should  have  only  used 
the  March  15,  2002  date. 

The  FAA  does  not  agree.  The  final 
rule  retains  the  September  15.  2001, 
reference  and  adds  CIR  72-35-68  Insp/ 
Chk-04,  Indexes  8-1 1 ,  dated  December 
15,  2002,  as  an  additional  method  to 
inspect  the  HPC  mid  hook  and  rear  hook 
of  tie  HPC  inner  case  for  wear. 

Table  1  Serial  Number  Errors 

One  commenter  states  that  proposed 
Table  1  has  serial  number  errors  in  the 
configuration  designator  "G"  where  the 
table  identifies  the  Phase  3. 1st  Run 
Subpopulation  Engines  by  model  and 
serial  numbers.  The  serial  numbers  for 
the  PW4052,  PW4056,  PW4060, 
PW4060A.  PW4060C.  and  PW4062 
rating  are  incorrect.  The  commenter 
states  that  the  correct  serial  numbers 
should  be  SN  727732  through  SN 
728000  inclusive  and  SN  729001 
through  SN  729010  inclusive. 

The  FAA  agrees  and  has  changed  the 
final  rule  accordingly. 
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Configuration  Designator  G  Description 

One  commenter  states  that  the 
description  for  configuration  designator 
G  in  Table  1  of  the  proposed  rule, 
should  be  more  specific  with  respect  to 
the  Haynes  material,  and  should 
reference  PW4ENG  72-714.  dated  lune 
27,  2000:  or  Revision  1,  dated  November 
8,  2001:  or  Chromalloy  Florida  Repair 
procedure  OOCFL-039^  dated 
December  27,  2000. 

The  FAA  does  not  agree. 
Configuration  G  engines,  listed  b3Lserial 
number,  are  first  run  Phase  3  engines 
produced  without  Haynes  material  in 
the  HPC  inner  case  rear  hook.  Since 
these  engines  specifically  do  not  have 
Haynes  material  HPC  inner  case  rear 
hooks,  the  FAA  does  not  believe  it  is 
necessary  to  list  out  the  PW  SBs  or 
Chromalloy  Florida  Repair  procedure. 
However  the  wording  in  the  description 
has  been  changed  for  clarification. 

Include  Future  Revisions  of  Documents 

One  commenter  requests  that  the  FAA 
consider  the  practice  of  referencing  a 
document  with  a  specified  control  date, 
inclusive  of  fiiture  revisions  in  an  effort 
to  eliminate  the  errors  to  NPRMs  and 
the  need  to  request  AMOCs  when  the 
referenced  material  is  subsequently 
revised. 

The  FAA  does  not  agree.  The  FAA 
cannot  incorporate  by  reference  a 
document  before  that  document  has 
been  published.  Therefore,  since  each 
revision  to  a  SB  is  considered  a  separate 
document  for  purposes  of  incorporation 
by  reference,  it  is  not  legally  possible  for 
the  FAA  to  approve  future  revisions 
before  they  are  published.  The  FAA  will 
contiuue  to  use  the  AMOC  process  to 
approve  a  later  revision  of  an  SB  or 
other  service  documents  incorporated 
by  reference  in  an  AD  as  an  AMOC  to 
the  original  SB.  * 

Use  Compressor  Age  to  Control  Ring 
Case  Configuration  Incorporation 

One  commenter  feels  it  would  be 
more  appropriate  for  the  AD  to  control 
RCC  incorporation  based  on  compressor 
age,  as  opposed  to  a  specified  date  based 
on  forecasted  aircraft  utilization. 

The  FAA  does  not  agree.  The 
compliance  dates  within  the  final  rule 
use  the  current  average  airplane  and 
engine  utilization  rates  for  the  total 
fleet.  If  an  operator  has  a  utilization  rate 
outside  of  this  average,  the  operator  can 
use  the  AMOC  process  to  seek  relief. 
The  risk  accumulation  of  the  operator's 
fleet  would  be  evaluated  against  the  risk 
model  predictions  of  the  total  fleet. 


Add  Terminating  Action  for  Engines 
Installed  on  Airbus  Fleet 

One  commenter  suggests  that  this 
final  rule  include  thp  incorporation  of 
the  RCC  rear  HPC  as  terminating  action 
for  engines  installed  on  the  Airbus  fleet. 

The  FAA  does  not  agree.  The  FAA  is 
currently  evaluating  proposals  for 
terminating  actions  for  Airbus  and 
McDonnell  Douglas  fleets.  Once  those 
proposals  are  found  to  meet  the 
airworthiness  standards  for  both  engines 
and  transport  category  aircraft,  the  FAA 
will  incorporate  those  terminating 
actions  into  this  AD.  The  FAA  believes, 
however,  that  the  current  rule  should  be 
revised  now  in  order  to  maintain  the 
desired  level  of  safety  based  on  the  fleet- 
wide  risk  analysis. 

Request  to  Add  PW4062A  Model  to 
Applicability 

One  commenter  states  that  the 
applicability  section  of  the  proposal 
does  not  include  the  PW4062A  model 
engine.  Since  this  engine  is  currently 
used  on  the  Boeing  747— 400F  airplane 
and  is  subject  to  takeoff  power  losses 
duo  to  HPC  surges,  this  commenter 
requests  that  this  model  be  included  in 
the  applicability  section. 

The  FAA  does  not  agree.  The 
PW4062A  engine  model  is  intentionally 
not  added  to  the  applicability  section  of 
this  AD.  Tht!  amended  Type  Certificate 
adding  the  PVV4062A  model  included  as 
part  of  the  P\V4062A  design  the  interim 
measures  applied  to  other  engine 
models  to  address  this  known  high 
power  surge  issue.  Those  measures 
appear  in  the  Limitation  Section  of 
Chapter  5  in  the  PVV4062 A  Engine 
Manual.  The  terminating  action  for 
P\V4062A  model  engines  installed  on 
Boeing  aircraft,  the  installation  of  a  ring 
case  compressor  (RCC),  will  be 
addressed  in  a  separate  AD  that  applies 
to  the  P\V4062A  model.  The  FAA  will 
consider  adding  the  P\V4062A  engine 
model  to  this  AD  in  the  future  once 
terminating  action  is  developed  and 
approved  for  the  Airbus  and  McDonnell 
Douglas  fleets. 

Minimum  Build  Requirements 
Inadvertently  Omitted 

One  commenter  notes  that  proposed 
paragraph  (m)  does  not  include  the 
minimum  build  HPT/HPC  mismatch 
requirement,  or  the  incorporation  of  SB 
PW4ENG  72-514,  both  previously 
mandated  for  the  SCC  HPC  engines 
installed  on  Boeing  airplanes.  This 
commenter  points  out  that  it  is  feasible 
to  have  a  SCC  HPC  engine  enter  the 
shop,  have  no  work  done  to  the  HPC, 
and  be  returned  to  a  Boeing  airplane. 
This  commenter  questions  whether 
these  omissions  were  an  oversight. 


The  FAA  agrees  that  these  omissions 
were  an  oversight.  While  the  HPC/HPT 
mismatch  or  SB  PW4ENG  72-514 
minimum  build  standard  requirements 
are  not  required  for  RCC  HPC  engines, 
the  FAA  intended  that  these  two 
requirements  form  part  of  the  minimum 
build  standard  for  all  SCC  HPC  engines, 
regardless  of  whether  the  engine  is 
installed  on  Boeing,  Airbus  or  MD-1 1 
airplanes.  Therefore,  the  FAA  revised 
paragraph  (m)  of  the  final  rule  to 
include  these  two  requirements  for  the 
SCC  HPC  engines  installed  on  the 
Boeing  fleet. 

AD  Compliance  Considered  More 
Restrictive  Than  PW  SB  Compliance 

One  commenter  states  that  the 
compliance  of  proposed  paragraph  (m), 
which  requires  the  ring  case 
incorporation  when  the  HPC  module  is 
disassembled  to  a  level  that  separates 
the  HPC  rear  case  assembly  from  the 
HPC  module  at  the  H  flange,  is  more 
restrictive  than  the  PW  SBs  compliance 
categor>'  6.  This  commenter  reque.sts 
that  paragraph  (m)  define  the 
compliance  to  be  the  same  as  a  PW  SB 
compliance  category  6. 

The  FAA  agrees.  It  was  intended  that 
the  compliance  for  paragraph  (m)  of  the 
AD  be  equivalent  to  a  PW  SB 
compliance  category  6.  Therefore,  for 
clarification,  the  FAA  has  added  the 
word  "fully",  to  paragraphs  (m)  and  (u) 
of  the  final  rule,  to  clarify  that  a  fully 
separated  H  flange  from  the  HPC 
module  is  the  .same  as  PW  SB 
compliance  category  6. 

Request  for  Drawdown  Time 

One  commenter  requests  that  the  FAA 
allow  one  or  two  months  of  drawdown 
time  from  the  effective  date  of  the  AD, 
for  RCC  incorporation.  The  commenter 
asks  that  the  FAA  consider  that  some 
operators  may  not  be  ready  to  do  the 
incorporation  by  the  time  the  AD  is  in 
effect. 

The  FAA  does  not  agree.  The  final 
rule  will  not  be  effective  until  30  days 
after  publication,  providing  adequate 
time  to  prepare  to  comply  with  this  AD. 

Request  for  Reduced  Test  Interval 

One  commenter  asks  the  FAA  to 
consider  as  an  addition  to  propo.sed 
paragraph  (u)(2)(i)  to  allow  tjvo  SCC. 
HPC  engines  on  an  airplane  after 
Ianuar\'  31,  2007,  provided  that  the 
Testing-21  interval  be  reduced  in  half, 
to  400  hours-since-last-test.  The 
commenter  suggests  that  the  reduced 
interval  can  account  for  an  additional 
SCC  HPC  engine  installation. 

The  FAA  does  not  agree.  Proposing 
two  SCC  HPC  engines  on-wing  after 
January  31,  2007,  with  a  Testing-21 
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/interval  reduction  by  half,  results  in  a 
^JubI  engine  group  3  surge  risk  greater 

th^  the  FAA  proposal.  Since  the 

tioniutienter's  proposal  does  not  have  an 
I  equivalent  risk  to  the  requirement  of 

proposed  (u)(2)(i),  the  FAA  has  not 

made  this  change. 

Additional  Clarification 

In  addition,  the  FAA  has  added 
clarification  to  proposed  paragraph  (f)  to 
ensure  that  the  intent  of  this  AD  is,  after 
the  effective  date,  to  allow  only  new 
Airbus  operators  to  apply  the  initial 
categorization  criteria  of  proposed 
paragraphs  (f)(1)  through  (f)(9).  Those 
operators  who  have  complied  with 
paragraph  (f)  in  accordance  with  the 
current  AD,  AD  2002-21-10,  should  not 
re-apply  paragraphs  (f)(1)  through  (f)(9) 
of  the  final  rule  after  the  effective  date 
of  this  AD. 

Revised  or  Added  Service  Documents 

Since  the  issuance  of  the  NPRM, 
service  documents  PW  SB  PW4ENG  72- 
714,  Revision  2,  dated  February  28, 
2003;  PW  SB  PW4ENG  72-749,  Revision 

I,  dated  January  8,  2003;  PW  SB 
PW4ENG  72-755,  Revision  2,  dated  May 
23.  2003;  PW  CIR  PN51357.  Section  72- 
35-68,  hispectionyCheck-04,  Index  8- 

II,  dated  December  15,  2002,  and 
PW4000  EM  50A605,  71-00-00,  Testing 
21,  dated  June  15,  2003,  and,  have  been 
issued  as  revisions  to  service  documents 
referenced  in  the  proposed  rule.  The 
FAA  has  reviewed  and  approved  these 
docimients,  has  added  them  to  the 
appropriate  compliance  paragraphs  as 
additional  methods  of  compliance,  jmd 
has  added  them  to  the  list  of  documents 
that  have  been  incorporated  by 
reference. 

Removal  of  a  Service  Document 

The  manufacturer  has  submitted  data 
which  supports  removing  from  the  final 
rule  CIR  51A357,  Section  72-35-68. 
Repair-16,  which  is  an  HPC  inner  rear 
case  mid  hook  Greek  Ascoloy  weld 
repair.  Currently,  the  existing  AD  allows 
the  repair  of  the  HPC  inner  mid  hook 
using  either  Greek  Ascoloy  or  Haynes 
material.  Service  Bulletin  PW4ENG  72- 
749  replaces  both  the  HPC  iimer  rear 
case  mid  hook  and  inner  case  rear  hook 
with  hooks  made  of  Haynes  material. 
There  is  evidence  that  indicates  that  the 


best  configuration  for  a  SCC  HPC  inner 
rear  case  is  to  have  Hajmes  material  mid 
and  rear  hooks.  The  FAA  has  reviewed 
the  data,  and  based  on  the  incorporation 
of  the  RCC  HPC  modules,  believes  this 
configuration  has  low  impact  on  the 
fleet.  Therefore,  proposed  paragraph 
(l)(2)(i)  has  been  revised  to  remove  CIR 
51A357,  Section  72-35-68,  Repair-16. 
After  careful  review  of  the  available 
data,  including  the  conunents  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in    . 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
veu-ious  levels  of  govenmient. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
puUication  of  this  final  rule. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  eveduation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 


the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by 
removing  Amendment  39-12916  (67  FR 
65484,  October  25,  2002)  and  by  adding 
a  new  airworthiness  directive. 
Amendment  39-13177,  to  read  as 
follows: 

2003-11-18     Pratt  &  Whitn^:  Amendment 
39-13177.  Docket  N<f  2O0O-NE-47-AD. 
Supersedes  AD  2002-21-10, 
Amendment  39-12916. 

Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  Pratt  &  Whitney  (PW) 
model  PW4050,  PW4052.  PW4056,  PW4060, 
PW4060A,  PW4060C,  PW4062.  PW4152. 
PW4156,  PW4156A.  PW4158,  PW4160. 
PW4460,  PW4462,  and  PW4650  furbofan 
engines.  These  engines  are  installed  on^but 
not  limiffed-to,  certain  models  of  Airbus 
Industrie  A300,  Airbus  Industrie  A310, 
Boeing  747.  Boeing  767,  and  McDonnell 
Douglas  MD^l  1  series  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (w)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 
■    Ck>mpliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 

To  prevent  engine  takeoff  power  losses  due 
to  high-pressure-compressor  (HPC)  surges,  do 
the  following: 

(a)  When  complying  with  this  AD. 
determine  the  configuration  of  each  engine 
on  each  airplane  using  the  following  Table  1: 


Table  1 . — Engine  Configuration  Listing 


Configuration 

Configuration 
designator 

Description 

(1)  Phase  1  without  high  pressure  turbine  (HPT)  1st 
turbine  vane  cut  back  stator  (1TVCB). 

t 

A  

« 

Engines  that  did  not  incorporate  the  Phase  3.configuratlon  at  ttie 
time  they  were  originally  manufactured,  or  have  not  been  con- 
verted to  Phase  3  configuration;  and  have  not  incorporated 
HPT   1TVCB   using   any   Revision   of  service   bulletin   (SB) 
PW4ENG  72-514. 
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Table  1  .—Engine  CoNFiGURAiroN  Listing— Continued 


Configuration 


Configuration 
designator 


Description 


(2)  Phase  1  with  1TVCB  

(3)  Phase  3,  2nd  Run 

« 

(4)  Phase  3,  1st  Run  

(5)  HPC  Cutbacl(  Stator  Configuration  Engines 

(6)  Engines  that  have  passed  Testing-21  


(7)  Phase  3,  1st  Run  Subpopulation  Engines.  These 
engines  are  identified  by  model  and  serial  num- 
bers (SNs)  as  follows:. 


hku 


PW4152:  SN  724942  through|8N  724944  inclusive; 

PW4158:  SN  728518  throughfSN  728633  inclusive; 

PW4052.  PW4056.  PW4060,  PW4060A,  PW4060C. 
PW4062:  SN  727732  through  SN  728000  inclu- 
sive and  SN  729001  through  SN  72901 0  Inclusive; 

PW4460,  PW4462:  SN  733813  through  SN  733840 
Inclusive. 

(8)  Engines  from  Configuration  G  that  have  passed 
Testing-21. 


(9)  Engines  installed  on  Boeing  airplanes  with  a 
build  standard  that  Incorporates  a  ring  case  con- 
figuration (RCC)  rear  HPC. 


B 
C 

D 

E 
F 

G 


H 


■Same  as  Configuration  A  except  that  HPT  1TVCB  has  been  in- 
corporated using  any  Revision  of  SB  PW4ENG  72-514. 

Engines  that  Incorporated  the  Phase  3  configuration  at  the  time 
they  were  originally  manufactured,  or  have  Ijeen  converted  to 
the  Phase  3  configuration  during  service;  and  that  have  had  at 
least  one  HPC  overhaul  since  new. 

Same  as  Configuration  C  except  that  the  engine  has  not  had  an 
HPC  overhaul  since  new,  except  those  engir>es  that  are  de- 
fined as  Configuration  Designator  G. 

Engines  that  currently  Incorporate  any  Revision  of  SBs  PW4ENG 
72-706,  PW4ENG  72-704,  or  PW4ENG  72-71 1 . 

Engines  which  have  successfully  passed  Testing-21  performed 
In  accordance  with  paragraph  (i)  or  (j)  of  this  AD.  Orrce  an  en- 
gine has  passed  a  Testing-21.  It  will  remain  a  Configuration  F 
engine  until  the  HPC  Is  overhauled,  or  Is  replaced  with  a  new 
or  overhauled  HPC. 

Engines  that  Incorporated  the  Phase  3  configuration  and  did  not 
incorporate  Haynes  material  HPC  Inner  case  rear  hook  at  the 
time  they  were  originally  manufactured,  that  were  built  from 
August  29,  1997  up  to  the  incorporation  of  the  HPC  inner  rear 
case  with  Haynes  material  rear  hook  at  the  original  engine 
manufacturer  and  have  not  had  an  HPC  overhaul  since  new. 


Engines  that  have  successfully  passed  Testing-21  performed  in 
accordance  with  paragraph  (I)  or  (j)  of  this  AD.  Once  an  en- 
gine has  passed  a  Testing-21.  it  will  remain  a  Configuration  H 
engine  until  the  HPC  is  overhauled,  or  Is  replaced  with  a  new 
or  overhauled  HPC. 

Engines  that  have  Incorporated  PW  SB  PW4ENG  72-755,  Revi- 
sion 2,  dated  May  23,  2003,  or  have  been  manufactured  with 
an  RCC  rear  HPC. 


Configuration  E  Engines  Installed  on  Boeing 
747.  767,  and  MD-11  Airplanes 

(b)  For  Configuration  E  engines,  do  the 
following: 

(1)  Before  Further  flight,  limit  the  number 
of  engines  with  Configuration  E  as  described 
in  Table  1  of  this  AD,  to  one  on  each 
airplane. 

(2)  Remove  all  engines  with  ConPiguration 
E  from  service  before  accumulating  1,300 


cycles-since-ixew  (CSN)  or  cycles-since- 
conversion  (CSC)  to  Configuration  E, 
whichever  is  later. 

Configuration  G  and  H  Engines  Installed  on 
Boeing  747,  767.  MD-11,  and  Airbus  A300 
and  A310  Airplanes 

(c)  For  Configuration  G  and  H  engines 
in.stalled  on  Boeing  747.  767.  MD-11.  and 


Airbus  A300  and  A310  airplanes,  except  as 
provided  in  paragraph  (b)  of  this  AD: 

(1)  Before  further  flight,  remove  from 
service  engines  that  exceed  the  CSN  or 
cycles-since-Testing-21  (CST)  limits  listed  in 
the  following  Table  2.  Thereafter,  ensure  that 
no  Configuration  G  or  H  engines  exceed  the 
HPC  CSN  or  CST  limits  listed  in  Table  2  of 
this  AD. 


Table  2.— Configuration  G  and  H  Limits 


Configuration 
designator 

8747 
PW4056 

B767 
PW4052 

B767 
PW4056 

B767 

PW4060 

PW4060A 

PW4060C 

PW4062 

MD-11 
PW4460 
PW4462 

A300/310 
PW4152 

PW4156A 
PW4158 

G  

H  

1.700  CSN 

600  CST  

3.000  CSN 

600  CST  

2.100  CSN 

600  CST  

1,350  CSN 

600  CST  

1,150  CSN  

fiOOCRT 

2,800  CSN 
600  CST 

(2)  Prior  to  return  to  service  and  installed 
on  Boeing  747  and  767  airplanes. 
Configuration  C  and  H  engines  must  meet  the 
requirements  of  paragraph  (j)  of  this  AD. 

(3)  Prior  to  return  to  service  and  installed 
on  Airbus  or  McDonnell  Douglas  airplanes. 


Configuration  G  or  H  engines  must  meet  the 
requirements  of  paragraph  (i)  of  this  AD. 

Engines  Installed  on  Boeing  767  and  MD-11 
Airplanes 

(d)  For  engines  installed  on  Boeing  767  and 
MD-11  airplanes,  except  as  provided  in 
paragraph  (b)  and  (c)  of  this  AD: 


(1)  Before  further  flight,  limit  the  number 
of  engines  that  exceed  the  HPC  CSN,  HPC 
cycles-since-overhaul  (CSO),  or  HPC  CST 
limits  in  Table  3  of  this  AD,  to  no  more  than 
one  engine  per  airplane.  Thereafter,  ensure 
that  no  more  than  one  engine  per  airplane 
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exceeds  the  HPC  CSN,  CSO,  or  CST  limit  in 
Table  3  of  this  AD. 

(2)  Prior  to  retura  to  service  and  installed 
on  MD-11  airplanes,  engines  must  meet  the 
requirements  of  paragraph  (i)  of  this  AD. 


Configuration 
designator 


(3)  Prior  to  return  to  service  and  installed 
on  Boeing  767  airplanes,  engines  must  meet 
the  requirements  of  paragraph  (j)  of  this  AD. 

Engines  Installed  on  Boeing  747  Airplanes 

(e)  Except  as  provided  in  paragraph  (b)  and 
(c)  of  this  AD,  before  further  flight,  and 


thereafter,  manage  the  engine  configurations 
installed  on  Boeing  747  airplanes  as  follows: 
(1)  Limit  the  number  of  Configuration  A.  B. 
C,  or  E  engines  that  exceed  the  HPC  CSN  or 
HPG  CSO  limits  listed  in  Table  3  of  this  AD. 
to  not  more  than  one  engine  per  airplane. 
Table  3  follows: 


Table  3.— Engine  Limits  for  Boeing  Airplanes 


A 

b 
c 

D 

E 
F 


B747 
PW4056 


1,400  CSN  or  CSO 
2,100  CSN  or  CSO 

2,100  CSO  

2,600  CSN  

750  CSN  or  CSO 
800  CST 


B767 
PW4052 


-4 


3,000  CSN  or  CSO 
4,400  CSN  or  CSO 

400  CSO  

4,400  CSN  

750  CSN  or  CSO  .. 
800  CST 


B767 
PW4056 


1,600  CSN  or  CSO 
2,800  CSN  or  CSO 

2,800  CSO  

3,000  CSN 

750  CSN  or  CSO   . 
800  CST 


B767 

PW4060 

PW4060A 

PW4060C 

PW4062 


900  CSN  or  CSO  .. 
2,000  CSN  or  CSO 

2,000  CSO  

2,200  CSN  

750  CSN  or  CSO  .. 
800  CST 


MD-11 
PW4460 
PW4462 


800  CSN  or  CSO 
1,200  CSN  or  CSO 
1.300  CSO 
2.000  CSN 
750  CSN  or  CSO 
800  CST 


(2)  The  single  Configuration  A.  B,  C,  or  E 
engine  per  airplane  that  exceeds  the  HPC 
CSN  or  CSO  limits  listed  in  Table  3  of  this 
AD,  must  be  limited  to  2,600  HPC  CSNl  or 
CSO  for  Configuration  A,  B,  or  C  engines,  or 
1,300  HPC  CSN  or  CSC  to  Configuration  E, 
whichever  is  later,  for  Configuration  E 
engines. 

(3)  Remove  fi-om  service  or  perform  on- 
wing  Testing-21  in  accordance  with 
paragraph  (j)(3)  for  Configuration  D  engines, 
before  accumulating  2,600  CSN. 


(4)  Remove  from  service  or  perform  on- 
wing  Testing-21  in  accordance  with 
paragraph  (j)(3)  for  Configuration  F  engines, 
before  accumulating  800  CST. 

(5)  Prior  to  return  to  service  and  installed 
on  Boeing  airplanes,  Configuration  A,  B,  C. 
D,  and  F  engines  must  meet  the  requirements 
of  paragraph  (j)  of  this  AD. 

Engines  Installed  on  Airbus  A300  and  A310 
Airplanes 

(f)  For  Airbus  operators  that  began 
operation  of  their  A300  fleet  after  the 


effective  date  of  this  AD.  use  paragraphs  (fl(l) 
through  (f)(9)  to  determine  which  Airbus 
A300  PW4158  engine  category  1.  2,  or  3 
limits  of  the  following  Table  4  of  this  AD 
apply  to  your  engine  fleet.  For  Airbus 
operators  that  have  been  in  operation  before 
the  effective  date  of  this  AD.  use  your 
PW4158  engine  category  classification 
previously  determined  for  your  fleet  and 
continue  to  apply  the  A300  PW  4158 
Category  limits  in  Table  4  of  this  AD.  to  your 
fleet. 


Table  4.— Engine  Limits  for  Airbus  Airplanes 


Configuration 
'  designator 

A300  PW4158 

Category  1,  and  A310  PW4156 

and  PW4156A 

A300PW4158 
Category  2,  and  A310  PW4152 

A300  PW4158 
Category  3 

A :. 

b 

C ; 

900  CSN  or  CSO 

2,200  CSN  or  CSO 

2,200  CSO 

1,850  CSN  or  CSO.. 

4,400  CSN  or  CSO : 

4,400  CSO 

500  CSN  or  CSO 
1 ,600  CSN  or  CSO 
1  600  CSO 

D ; 

4,400  CSN  

4  400  CSN 

4  400  CSN 

e 

Not  Applicable  

800  CST  

Not  Applicable  

Not  Applicable 
800  CST 

F  : 

800  CST  

(1)  Determine  the  number  of  Group  3 
takeoff  surges  experienced  by  engines  in  your 
fleet  before  April  13,  2001.  Count  surge 
events  for  engines  that  had  an  HPC  overhaul 
and  incorporated  either  SB  PW  4ENG  72-484 
or  SB  PW4ENG  72-575  at  the  time  of 
overhaul.  Do  not  count  surge  events  for 
engines  that  did  not  have  the  HPC 
overhauled  (i.e.  1st  run  engine)  or  had  the 
HPC  overhauled  but  did  not  incorporate 
either  SB  PW4ENG  72-484  or  SB  PW4ENG 
72-575.  See  paragraph  (v)(5)  of  this  AD  for 

a  definition  of  a  Croup  3  takeoff  surge. 

(2)  Determine  the  number  of  cumulative 
HPC  CSO  accrued  by  engines  in  your  fleet 
before  April  13,  2001.  Count  HPC  CSO  for 
engines  that  had  an  HPC  overhaul  and 
incorporated  either  SB  PW4ENG  72-484  or 
SB  PW4ENG  72-575  at  the  time  of  overhaul. 
Do  not  count  HPC  CSO  accrued  on  your 
engines  while  operating  outside  your  fleet. 

(3)  Calculate  the  surge  rate  by  dividing  the 
number  of  Group  3  takeoff  surges  determined 
in  paragraph  (f)(1)  of  this  AD,  by  the  number 


of  cumulative  HPC  CSO  determined  in 
paragraph  (f)(2)  of  this  AD,  and  then  multiply 
by  1,000. 

(4)  If  the  surge  rate  calculated  in  paragraph 
(f)(3)  of  this  AD  is  less  than  0.005,  go  to 
paragraph  (f)(5)  of  this  AD.  If  the  surge  rate 
calculated  in  paragraph  (f)(3)  of  this  AD  is 
greater  than  or  equal  to  0.005.  go  to 
paragraph  (f)(6)  of  this  AD. 

(5)  If  the  cumulative  HPC  CSO  determined 
in  paragraph  (f)(2)  of  this  AD  is  greater  than 
or  equal  to  200,000  cycles,  use  A300  PW4158 
Category  2  limits  of  Table  4  of  this  AD.  If  less 
than  200.000  cycles,  go  to  paragraph  (f)(7)  of 
this  AD. 

(6)  If  the  surge  rate  calculated  in  paragraph 
(f)(3)  of  this  AD  is  greater  than  0.035,  use 
A300  PW  4158  Category  3  limits  of  Table  4 
of  this  AD.  If  less  than  or  equal  to  0.035,  go 
to  paragraph  {f)(7)  of  this  AD. 

(7)  Determine  the  percent  of  takeoffs  with 
greater  than  a  1.45  Takeoff  engine  pressure 
ratio  (EPR)  data  for  engines  operating  in  your 
fleet.  Count  takeoffs  from  a  random  sample 


of  at  least  700  airplane  takeoffs  that  has 
occurred  over  at  least  a  3-month  time  period, 
for  a  period  begiiming  no  earlier  than  23 
months  prior  to  the  effective  date  of  this  AD. 
See  paragraph  (v)(6)  of  this  AD  for  definition 
of  Takeoff  EPR  data. 

(8)  If  there  is  insufficient  data  to  satisfy  the 
criteria  of  paragraph  (f)(7)  of  this  AD.  use 
A300  PW4158  Category  3  limits  of  Table  4  of 
this  AD. 

(9)  If  the  percentage  of  takeoffs  with  greater 
than  a  1.45  Takeoff  EPR  data  determined  in 
paragraph  {f)(7)  of  this  AD  is  greater  than 
31%,  use  A300  PW  4158  Category  3  limits 
listed  in  Table  4  of  this  AD.  If  the  percentage 
of  takeoffs  with  greater  than  a  1.45  Takeoff 
EPR  data  determined  in  paragraph  (fK7)  of 
this  AD  is  less  than  or  equal  to  31%,  use 
A300  PW  4158  Category  1  limits  listed  in 
Table  4  of  this  AD. 

(g)  For  engines  installed  on  Airbus  A300  or 
A3 10  airplemes.  except  as  provided  in 
paragraph  (c)  of  this  AD.  before  further  flight, 
limit  the  number  of  engines  that  exceed  the 
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CSN,  CSO.  or  CST  limits  listed  in  Table  4  of 
this  AD,  to  no  more  than  one  engine  per 
airplane.  Thereafter,  ensure  that  no  more 
than  one  engine  per  airplane  exceeds  the 
HPC  CSN,  CSO.  or  CST  limits  listed  in  Table 
4  of.this  AD.  See  paragraph  (i)  of  this  AD  for 
return  to  service  requirements. 

(h)  For  Airbus  A300  PW4158  engine 
operators,  except  those  operators  whose 
engine  fleets  are  determined  to  be  Category 
'.i  cia.ssi  Heat  ion  based  on  surge  rate  in 
accordance  with  paragraph  (0(6)  of  this  AD, 
re-evaluate  your  fleet  category  within  6 
months  from  the  last  evaluation,  and 
thereafter,  at  intervals  not  to  exceed  6 
months,  using  the  following  criteria: 

(1)  For  operators  whoso  engine  fleets  are 
initially  classified  as  Category  1  or  3  in 
accordance  with  paragraph  (f)  of  this  AD. 
determine  the  percent  of  takeoffs  with  greater 
than  a  1.45  Takeoff  EPR  data  for  engines 
operating  in  your  fleet.  Count  takeoffs  from 

a  sample  of  at  least  2(X)  takeoffs  that  occurred 
over  the  most  recent  six  month  time  period 
since  (he  last  categorization  was  determined, 
or  the  total  number  of  takeoffs  accumulated 
over  6  months  if  less  than  200  takeoffs.  See 
paragraph  (v)(6)  of  this  AD  for  deflnition  of 
takeoff  EPR  data. 

(i)  If  there  is  insufficient  data  to  satisf>'  the 
criteria  of  paragraph  (h)(1)  of  this  AD.  use 
A300  PW4158  Categor\'  3  limits  listed  in 
Table  4  of  this  AD. 

(ii)  If  the  percentage  of  takeoffs  with  greater 
than  a  1.45  Takeoff  EPR  data  determined  in 
paragraph  (h)(1)  of  this  AD  is  greater  than 
31%,  use  A300  PW4158  Category  3  limits 
listed  in  Table  4  of  this  AD. 

(iii)  If  the  percentage  of  takeoffs  with 
greater  than  a  1.45  Takeoff  EPR  data 
determined  in  paragraph  (h)(1)  of  this  AD  is 
less  than  or  equal  to  31%,  use  A300  PW4158 
Category  1  limits  listed  in  Table  4  of  this  AD. 

(2)  For  operators  whose  engine  fleets  are 
initially  classified  as  Categorv  2  in 
accordance  with  paragraph  (f)  of  this  AD, 
determine  the  percent  of  takeoffs  with  greater 
than  a  1.45  Takeoff  EPR  data  for  engines 
operating  in  your  fleet..Count  takeoffs  from 

a  sample  of  at  least  200  takeoffs  that  occurred 
over  the  most  recent  six  month  time  period 
since  the  last  categorization  was  determined, 
or  the  total  number  of  takeoffs  accumulated 
over  6  months  if  less  than  200  takeoffs.  See 
paragraph  (v)(6)  of  titis  AD  for  dePinition  of 
takeoff  EPR  data. 

(i)  If  there  is  insufficient  data  to  satisfy  the 
criteria  of  paragraph  (h)(2)  of  this  AD.  use 
A300  PW4158  Category  3  limits  listed  in 
Table  4  of  this  AD. 

(ii)  If  the  percentage  of  takeoffs  with  greater 
than  a  1.45  Takeoff  EPR  data  determined  in 
paragraph  (h)(2)  of  this  AD  is  greater  than 
37%,  use  A300  PW4158  Category  3  limits 
listed  in  Table  4  of  this  AD. 

(iii)  If  the  percentage  of  takeoffs  with 
greater  than  a  1.45  Takeoff  EPR  data 
determined  in  paragraph  (h)(2)  of  this  AD  is 
greater  than  or  equal  to  21%  and  less  than 
or  equal  to  37%.  use  A300  PW4158  Category 
1  limits  listed  in  Table  4  of  this  AD, 

(iv)  If  the  percentage  of  takeoffs  with 
greater  than  a  1.45  Takeoff  EPR  data 
determined  in  paragraph  (h)(2)  of  this  AD  is 
less  than  21%.  use  A300  PW4158  Category  2 
limits  listed  in  Table  4  of  this  AD. 


Return  to  Service  Requirements  for  Engines 
To  Be  Installed  on  Airbus  or  McDonnell 
Douglas  Airplanes 

(i)  Engines  removed  from  service  in 
accordance  with  paragraph  (c),  (d),  or  (g)  of 
this  AD  may  be  returned  to  service  and 
installed  on  Airbus  or  McDonnell  Douglas 
airplanes  under  the  following  conditions: 

(1)  After  passing  a  cool-engine  fuel  spike 
stability  test  (Testing-21)  that  has  been  done 
in  accordance  with  one  of  the  following 
FW4000  Engine  Manuals  (EM)  as  applicable, 
except  for  engines  configured  with 
Configuration  E.  or  engines  that  have 
experienced  a  Group  3  takeoff  surge: 

(i)  PW4000  EM  50A443.  71-0O-O0, 
TESTING-21.  dated  March  15.  2002. 

(ii)  PW4000  EM  50A822.  71-00-00, 
TESTING-21.  dated  March  15,  2002. 

(2)  Engines  tested  before  the  effective  date 
of  this  AD,  in  accordance  with  PW4000  EM 
50A443,  71-0O-00.  Testing-21.  dated 
November  14.  2001;  or  PW4000  EM  50A822. 
71-00-00.  TESTING-21.  dated  November  14. 
2001:  or  PW4000  EM  50A443.  Temporary 
Revision  No.  71-0026,  dated  November  14, 
2001;  or  PVV4000  EM  50A822,  Temporary 
Revision  No.  71-0018,  dated  November  14, 
2001;  or  PW  Internal  Engineering  Notice 
(lEN)  96KC973D.  dated  October  12,  2001. 
meet  the  requirements  of  TESTING-21:  or 

(3)  After  passing  an  on-wing  Testing-21  on 
PW4460  and  PW4462  engines  installed  on 
the  MD-11  airplanes  that  has  been  done  in 
accordance  with  Major  lEN  02KCW13H. 
dated  December  9.  2002  or  done  prior  to  the 
approval  of  Major  lEN  02KCW13H,  dated 
December  9.  2002  in  accordance  with  Minor 
lEN  02KCW13F.  dated  October  14,  2002 
except  for  engines  configured  with 
Configuration  E,  or  engines  that  have 
experienced  a  Group  3  takeoff  surge;  or 

(4)  The  engine  HPC  was  replaced  with  an 
HPC  that  is  new  from  production  with  no 
time  in  service;  or 

(5)  The  engine  HPC  has  been  overhauled, 
or  the  engine  HPC  replaced  with  an 
overhauled  HPC  with  zero  cycles  since 
overhaul;  or 

(6)  An  engine  that  is  either  below  or 
exceeds  the  limits  of  Table  3  or  Table  4  of 
this  AD  may  be  removed  and  installed  on 
another  airplane  without  Testing-21,  as  long 
as  the  requirements  of  paragraph  (c),  (d),  or 
(g)  of  this  AD  are  met  at-the  time  of  engine 
installation. 

Return  to  Service  Requirements  for  Engines 
To  Be  Installed  on  Boeing  747  or  767 
Airplanes 

(j)  Engines  removed  from  service  in 
accordance  with  paragraph  (c),  (d),  or  (e)  of 
this  AD  may  be  returned  to  service  and 
installed  on  Boeing  airplanes  under  the 
following  conditions: 

(1>  After  passing  a  cool-engine  fuel  spike 
stability  test  (Testing-21)  that  has  been  done 
in  accordance  with  PW4000  EM  50A60?,  71- 
00-00,  Testiilg-21,  dated  June  15,  2003, 
except  for  engines  configured  with 
Configuration  E,  or  engines  that  have 
experienced  a  Group  3  takeoff  surge;  or 

(2)  Engines  tested  before  the  effective  date 
of  this  AD,  in  accordance  with  PW4000  EM 
50A605.  71-00-00,  Testing-21.  dated  March 
15.  2002;  or  PW  lEN  96KC973D,  dated 


October  12.  2001;  or  PW4000  EM  50A605, 
Temporary  Revision  No.  71-0035,  dated 
November  14,  2001  meet  the  requirements  of 
Testing-21;  or 

(3)  For  PW4056  engines  installed  on 
Boeing  747  airplane,  after  successfully 
completing  on-wing  Testing-21  in  accordance 
with  Major  lEN  02KCW13E,  dated  November 
21,  2002  or  if  done  prior  to  the  approval  of 
Major  lEN  02KCW13E  dated  November  21, 
2002  in  accordance  with  Minor  lENs 
02KCW13.  dated  October  14.  2002. 
02KCW13A.  dated  October  14.  2002, 
02KCW13C,  dated  July  25.  2002,  or 
02KCW13D.  July  29.  2002  except  for  engines 
configured  with  Configuration  E,  or  engines 
that  have  experienced  a  Group  3  takeoff 
surge;  or 

(4)  An  engine  that  is  either  below  or 
exceeds  the  Itmits  of  Table  3  or  Table  4  of 
this  AD  may  be  removed  and  installed  on 
another  airplane  without  Testing-21.  as  long 
as  the  requirements  of  paragraph  (c).  (d),  or 
(e)  of  this  AD  are  met  at  the  time  of  engine 
installation. 

(5)  Engine  has  incorporated  the  RCC  rear 
HPC  in  accordance  with  PW  SB  PW4ENG 
72-755.  Revision  2,  dated  May  23,  2003. 
Completing  this  SB  changes  the  engine 
configuration  to  Configuration  I. 

Phase  0  or  Phase  1,  FB2T  or  FB2B  Fan  Blade 
Configurations 

(k)  For  Configuration  A.  B,  C,  D.  E,  F,  G. 
and  H  engines  with  Phase  0  or  Phase  1,  FB2T 
or  FB2B  fan  blade  configurations  complying 
with  the  requirements  of  AD  2001-09-05,  (66 
FR  22908,  Mav  5.  2001).  AD  2001-09-10,  (66 
FR  21853,  May  2,  2001),  or  AD  2001-01-10, 
(66  FR  6449,  January  22,  2001),  do  the 
following: 

(1)  Operators  complying  with  the  ADs 
listed  in  paragraph  (k)  of  this  AD  using  the 
weight  restriction  compliance  method,  must 
perform  Testing-21  in  accordance  with 
paragraph  (i)  or  (j)  of  this  AD  whenever  any 
quantity  of  fan  blades  are  replaced. with  new  - 
fan  blades,  overhauled  fan  blades,  or  with  fan 
blades  having  the  leading  edges  recontoured 
after  the  effective  date  of  this  AD,  if  during 
the  shop  visit  the  HPC  is  not  overhauled  and 
separation  of  a  major  engine  flange,  located 
between  "A"  flange  and  "T"  flange,  does  not 
occur. 

(2)  If  an  operator  changes  from  the  weight 
restriction  compliance  method  to  the  fan 
blade  leading  edge  recontouring  method  after 
the  effective  date  of  this  AD,  testing-21  in 
accordance  with  paragraph  (i)  or  (j)  of  this 
AD  is  required  each  time  fan  blade  leading 
edge  recontouring  is  done,  if  the  fan  blades 
accumulate  more  than  450  cycles  since  new 
or  since  fan  blade  overhaul,  or  since  the  last 
time  the  fan  blade  leading  edges  were 
recontoured. 

Minimum  Build  Standard  For  Engines 
Installed  on  Airbus  and  McDonnell  Douglas 
Airplanes 

(1)  Use  the  following  minimum  build 
standards  for  engines  to  be  returned  to 
service  and  installed  on  Airbus  and 
McDonnell  Douglas  airplanes: 

(1)  After  the  effective  date  of  this  AD,  do 
not  install  an  engine  with  HPC  and  HPT 
modules  where  the  CSO  of  the  HPC  is  1,500 


Federal  Register /Vol.  68,  No.  109 /Friday,  June  6,  2003 /Rules  and  Regulations  33851 


cycles  or  greater  than  the  CSN  or  CSO  of  the 
HPT. 

(2)  For  any  engine  that  undergoes  an  HPC 
overhaul  after  the  effective  date  of  this  AD: 

(i)  Inspect  the  HPC  mid  hook  and  rear  hook 
.   of  the  HPC  inner  case  for  wear  in  accordance 
with  PW  Clean,  Inspect  and  Repair  (CIR) 
Manual  PN  51A357.  Section  72-35-68 
Inspection/Check-04,  Indexes  8-11,  dated 
December  15,  2002,  or  March  15,  2002.  or 
September  15,  2001.  If  the  HPC  rear  hook  is 
worn  beyond  serviceable  limits,  replace  the 
HPC  inner  case  rear  hook  with  an  improved 
durability  hook  in  accordance  with  PW  SB 
PW4ENG  72-714.  Revision  1,  dated 
November  8,  2001,  or  Revision  2.  dated 
February  28,  2003;  or  Chromalloy  Florida 
Repair  Procedure  00  CFL-039-oi  dated 
December  27,  2000.  If  the  HPC  inner  case 
mid  hook  is  worn  beyond  serviceable  limits, 
repair  the  HPC  inner  case  mid  hook  in 
accordance  with  PW  SB  PW4ENG  72-749, 
dated  June  17,  2002.  or  Revision  1,  dated 
January  8,  2003;  or  Chromalloy  Florida 
Repair  Procedure  02  CFL-024^,  dated 
September  15,  2002. 

(ii)  After  the  effective  date  of  this  AD,  any 
engine  that  undergoes  an  HPC  overhaul  may 
not  be  returned  to  service  unless  it  meets  the 
build  standard  of  PW  SB  PW4ENG  72-484, 
PW4ENG  72-486,  PW4ENG  72-514,  and 
PW4ENG  72-575.  Engines  that  incorporate 
the  Phase  3  configuration  already  meet  the 
build  standard  defined  by  PW  SB  PW4ENG. 
72-514. 

(3)  After  the  effective  date  of  this  AD,  any 
engine  that  undergoes  separation  of  the  HPC 
and  HPT  modules  must  not  be  installed  on 
an  airplane  unless  it  meets  the  build  standard 
of  PW  SB  PW4ENG  72-514.  Engines  that 
incorporate  the  Phase  3  configuration  already 
meet  the  build  standard  defined  by  PW  SB 
PW4ENG  72-514. 

Minimum  Build  Standard  for  Engines 
Installed  on  Boeing  747  and  767  Airplanes 

(m)  For  engines  to  be  returned  to  service 
and  installed  on  Boeing  747  and  767 
airplanes,  after  the  effective  date  of  this  AD: 

(1)  Any  sec  HPC  module  that  is 
disassembled  to  a  level  that  fully  separates 
the  HPC  rear  case  assembly  at  H  flange  ft-om 
the  HPC  module  rnay  not  be  returned  to 
service  unless  the  RCC  rear  HPC  is 
incorporated  in  accordance  with  PW  SB 
PW4ENG  72-755,  Revision  2.  dated  May  23. 
2003.  Any  SCC  HPC  module  that  is  not 
disassembled  in  accordance  with  (m)(l), 
must  meet  the  following  minimum  build 
standard: 

(i)  Do  not  install  an  engine  with  HPC  and 
HPT  modules  where  the  CSO  of  the  HPC  is 
1,500  cycles  or  more  than  the  CSN  or  CSO 
of  the  HPT. 

(ii)  Any  engine  that  undergoes  separation 
of  the  HPC  and  HPT  modules  must  not  be 
installed  on  an  airplane  unless  it  meets  the 
build  standard  defined  by  PW  SB  PW4ENG 
72-514.  Engines  that  incorporate  the  Phase  3 
configuration  meet  the  build  standard 
defined  by  PW  SB  PW4ENG  72-514. 

Stability  Testing  Requirements  for  Engines 
To  Be  Installed  on  Aiiiius  or  McDonnell 
Douglas  Airplanes 

(n)  For  engines  to  be  installed  on  Airbus 
or  McDonnell  Douglas  airplanes,  after  the 


effective  date  of  this  AD,  Testing-21  must  be 
performed  in  accordance  with  paragraph  (i) 
of  this  AD,  before  an  engine  can  be  returned 
to  service  after  having  undergone 
maintenance  in  the  shop,  except  under  any 
of  the  following  conditions: 

(1)  The  engine  HPC  was  overhauled,  or 
replaced  with  an  overhauled  HPC  with  zero 
cycles  since  overhaul;  or  the  engine  HPC  was 
replaced  with  an  HPC  that  is  new  from 
production  with  no  time  in  service,  or 

(2)  Engine  maintenance  intended  to 
maintain  the  airworthiness  of  the  engine 
between  planned  shop  visits,  that  requires 
separation  of  a  major  engine  flange  located 
between  ",A"  flange  and  "T"  flange,  that 
results  in  the  engine  being  reassembled  with 
all  gas  path-related  components  remaining  in 
the  as-removed  condition,  or 

(3)  Engines  with  an  HPC  having  zero  CSN 
or  CSO,  or  engines  that  successfully  passed 
Testing-21  with  zero  CST;  and  are  split  at 
Flange  E  for  transportation  reasons  as 
specified  in  the  applicable  Storage/Transport 
section  of  the  applicable  Engine  Manual. 

Stability  Testing  Requirements  for  Engines 
To  Be  Installed  on  Boeing  747  or  767 
Airplanes 

(0)  For  engines  to  be  installed  on  Boeing 
747  or  767  airplanes,  after  the  effective  date 
of  this  AD,  Testing-21  must  be  performed  in 
accordance  with  paragraph  (j)  of  this  AD, 
before  an  engine  can  be  returned  to  service 
after  having  undergone  maintenance  in  the 
shop,  except  under  any  of  the  following 
ronditions: 

(1)  Engine  HPC  has  incorporated  the  RCC 
rear  HPC  in  accordance  with  PW  SB 
PW4ENG  72-755,  Revision  2.  dated  May  23. 
2003.  Completing  this  SB  changes  the  engine 
configuration  to  Configuration  I;  or 

(2)  Engine  maintenance  intended  to 
maintain  the  airworthiness  of  the  engine 
between  planned  shop  visits,  that' requires 
separation  of  a  major  engine  flange  located 
between  "A"  flange  £md  "T"  flange,  that 
results  in  the  engine  being  reassembled  with 
all  gas  path-related  components  remaining  in 
the  as-removed  condition;  or 

(3)  Engines  that  successfully  passed 
Testing-21  with  zero  CST,  and  are  split  at 
Flange  E  for  transportation  reasons  as 
specified  in  the  applicable  Storage/Transport 
section  of  the  applicable  EM. 

Thrust  Rating  Changes,  Installation  Changes, 
and  Engine  Transfers 

(p)-When  a  thrust  rating  change  has  been 
made  by  using  the  Electronic  Engine  Control 
(EEC)  programming  plug,  or  an  installation 
change  has  been  made  during  an  HPC 
overhaul,  use  the  lowest  cyclic  limit  of  Table 
3  or  Table  4  of  this  AD,  associated  with  emy 
engine^rust  rating  change  or  with  any 
installation  change  made  during  this  period. 
See  paragraph  (v)(2)  for  definition  of  HPC 
overhaul  period. 

(q)  When  a  PW4158  engine  is  transferred 
to  another  PW4158  engine  operator  whose 
engine  fleet  has  a  different  category,  use  the 
lowest  cyclic  limit  in  Table  4  of  this  AD  that 
was  used  or  will  be  used  during  the  affected 
HPC  overhaul  period, 

(r)  When  a  PW4158  engine  operator  whose 
engine  fleet  changes  category  in  accordance 


with  paragraph  (h)  of  this  AD,  use  the  lowest 
cyclic  limits  in  Table  4  of  this  AD  that  were 
used  or  will  be  used  during  the  affected  HPC 
overhaul  period. 

(s)  Engines  with  an  HPC  having  zero  CSN 
or  CSO  at  the  time  of  thrust  rating  change, 
or  installation  change,  or  engine  transfer 
between  PW4158  engine  operators,  or 
subsequent  change  in  operator  engine  fleet 
category  in  accordance  with  paragraph  (h)  of 
this  AD  in  the  direction  o/  lower  to  higher 
Table  4  limits,  are  exempt  from  the  lowest 
cyclic  limit  requirement  in  paragraphs  (p), 
(q),  and  (r)  of  this  AD. 

Engines  That  Surge 

(t)  For  engines  that  experience  a  surge,  and 
after  troubleshooting  procedures  are 
completed  for  airplane-level  surge  during 
forward  or  reverse  thrust,  do  the  following: 

(1)  For  engines  that  experience  a  Group  3 
takeoff  surge,  remove  the  engine  from  service 
before  further  flight  and  for  engines  that  will 
be  installed  on  Aubus  or  McDonnell  Douglas 
airplanes,  perform  an  HPC  overhaul;  or  for 
engines  that  will  be  installed  on  Boeing 
airplanes,  incorporate  the  RRC  rear  HPC  in 
accordance  with  PW  SB  PW4ENG  72-755. 
Revision  2,  dated  May  23.  2003. 

(2)  For  any  engine  that  experiences  a 
.forward  or  reverse  thrust  surge  at  EPR's 
greater  than  1.25  that  is  not  a  Group  3  takeoff 
surge,  do  the  following: 

(i)  For  Configuration  A.  B,  C,  D,  F,  G.  and 
H  engines,  remove  engine  from  service 
within  25  CIS  or  before  further  flight  if 
airplane-level  troubleshooting  procedures 
require  immediate  engine  removal,  and 
perform  Testing-21  in  accordance  with 
paragraph  (i)  or  (j)  of  this  AD,  as  applicable. 

(ii)  For  Configuration  E  engines,  remove 
engine  from  service  within  25  CIS  or  before 
further  flight  if  airplane-level  troubleshooting 
procedures  require  immediate  engine 
removal. 

(3)  Paragraphs  (t)(l)  and  (t)(2)  are  not 
applicable  to  engines  that  incorporate  the 
RCC  rear  HPC  in  accordance  with  PW  SB 
PW4ENG  72-755,  Revision  2,  dated  May  23. 
2003. 

Terminating  Action  for  Boeing  Airplanes 

(u)  For  Boeing  operators  with  PW4000 
engines  installed  on  Boeing  747  or  Boeing 
767  airplanes,  modifv-  the  engine  HPC 
assembly  by  incorporating  the  RCC  rear  HPC 
in  accordance  with  PW  SB  PW4ENG  72-755, 
Revision  2,  dated  May  23,  2003  as  follows: 

(1)  For  engines  installed  on  Boeing  767 
airplanes,  manage  the  engine  configuration 
installed  on  the  airplanes  in  your  fleet  as 
follows: 

(i)  By  May  31,  2006  and  thereafter,  ensure 
that  at  least  one  Configuration  I  engine  is 
installed  on  the  airplane. 

(ii)  After  May  31,  2006,  the  non- 
Configuration  I  engine  (SCC  HPC  module) 
installed  on  the  airplane  must  have 
incorporated  the  Haynes  material  in  the  HPC 
inner  case  rear  hook  during  the  original 
engine  build  or  during  an  HPC  overhaul  in 
accordance  with  PW4ENG  72-714,  Revision 
1,  dated  November  8,  2001,  or  Revision  2, 
dated  February  28,  2003;  or  SB  PW4ENG  72- 
749,  dated  June  17,  2002,  or  Revision  1,  dated 
January  8,  2003;  or  Chromalloy  Florida 
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Repair  procedure  OOCFL-039-0,  dated 
December  27.  2000. 

(2)  For  engines  installed  on  Boeing  747 
airplanes,  manage  the  engine  conriguration 
installed  on  the  airplanes  in  your  fleet  as 
follows: 

(i)  By  lanuary  31.  2007  and  thereafter, 
ensure  that  no  more  than  one  non- 
ConTiguration  I  engine  is  installed  on  the 
airplane. 

(ii)  After  lanuary  31,  2007,  the  non- 
Configurat'ion  1  engine  installed  on  the 
airplane  must  have  incorporated  the  Haynes- 
materia!  in  tho  HPC  inner  rase  rear  hook 
during  the  original  build  or  during  an  HPC 
overhaul  in  accordancie  with  SB  P\V4ENG 
72-714.  dated  June  27.  2000.  or  Revision  1. 
dated  November  8.  2001.  or  Revision  2,  dated 
February  28.  2003:  or  SB  PVV4ENG  72-749. 
dated  |une  17,  2002.  or  Revision  1.  dated 
lanuary  H.  2003;  or  Chromalloy  Florida 
Repair  procedure  00CFL-03»-fl.  dated 
December  27.  2000. 

(3)  Prior  to  )une  30,  200H  or  whenever  the 
HPC  module  is  disas.sembled  to  a  level  thai 
fully  separates  the  HPC  rear  case  assembly  at 
H  Hange  from  the  HPC  module,  whichever 
occurs  first,  incorporate  the  RCC  rear  HPC  in 
acc«rdan<;e  with  PW  SB  PVV4EMG  72-755. 
Revision  2,  dated  May  23.  2003.  Engines 
incorporating  the  KCC  rear  HPC  are 
Configuration  I  engines.  See  paragraph  (v)(7) 
for  definition  of  HPC  rear  case  a.ssembly. 

(4)  Incprporation  of  the  RCC  rear  HPC 
constitutes  terminating  action  to  the  Testing- 
21  requirements  as  specified  in  paragraph  (o) 
of  this  AD.  and  engine  stagger  limit 
requirements  as  specified  in  paragraphs  (c). 
(d).  and  (e)  of  this  AD  for  engines  installed 
on  Boeing  airplanes.  ^ 

Note  2:  Terminating  action  to  this  AD  for 
engines  installed  on  Airbus  and  McDonnell 
Douglas  airplanes  is  pending  RCC  rear  HPC 
certification  to  14  CFR  part  25.  Once 
approved,  this  AD  will  be  superseded  to  add 
terminating  action  requirements  for  the 
Airbus  and  McDonnell  Douglas  fleets. 

Definitions 

(v)  For  the  purposes  of  this  AD,  the 
following  definitions  apply: 

(1)  An  HPC  overhaul  is  defined  as 
restoration  of  the  HPC  stages  5  through  15 
blade  tip  clearances  to  the  limits  specified  in 
the  applicable  fits  and  clearances  section  of 
the  engine  manual. 

(2)  An  HPC  overhaul  period  is  defined  as 
the  time  period  between  HPC  overhauls. 


(3)  An  HPT  overhaul  is  defined  as 
restoration  of  the  HPT  stage  1  and  2  blade  tip 
clearances  to  the  limits  specified  in  the 
applicable  fits  and  clearances  section  of  the 
engine  manual. 

(4)  A  Phase  3  engine  is  identified  by  a  (- 
3)  suffix  after  the  engine  model  number  on 
the  data  plate  if  incorporated  at  original 
manufacture,  or  a  "CN"  suffix  after  the 
engine  serial  number  if  the  engine  was 
converted  using  PW  SBs  PVV4ENG  72-490. 
PW4ENG  72-504.  or  PW4ENG  72-572  after 
original  manufacture. 

(5)  A  Croup  3  takeoff  surge  is  defined  as 
the  occurrence  of  any  of  the  following  engine 
symptoms  that  usually  occur  in  combination 
during  an  attempted  airplane  takeoff 
o|)eration  (either  at  reduced,  derated  or  full 
rated  takeoff  power  .setting)  after  takeoff 
power  set.  which  can  be  attributed  to  no 
specific  and  correctable  fault  condition  after 
completing  airplane-level  surge  during 
forward  thrust  troubleshooting  procedures: 

(i)  Engine  noises,  including  rumblings  and 
loud  "bangts)." 

(ii)  Unstable  engine  parameters  (EPR,  Nl. 
N2.  and  fuel  flow)  at  a  fixed  thrust  setting. 

(iii)  Exhaust  gas  temperature  (EGT) 
increase. 

(i\ )  Flames  from  the  inlet,  the  exhaust,  or 
both. 

(6)  Takeoff  EPR  data  is  defined  as 
Maximum  Takeoff  EPR  if  takeoff  with 
Takeoff-Go-Around  (TOGA)  is  selected  or 
Flex  Takeoff  EPR  if  takeoff  with  Fie*  Takeoff 
(FLXTO)  is  .selected.  Maximum  Takeoff  EPR 
or  Flex  Takeoff  EPR  may  be  recorded  using 
any  of  the  following  methods: 

(i)  Manually  recorded  by  the  fiight  crew 
read  from  the  Takeoff  EPR  power 
management  table  during  flight  preparation 
(see  Aircraft  Flight  Manual  (AFM)  chapter 
5.02.00  and  6.02.01.  or  Flight  Crew  Operation 
Manuar(FCOM)  chapter  2.09.20)  and  then 
adjusted  by  adding  0.010  to  the  EPR  value 
recorded:  or 

(ii)  Automatically  recorded  during  Takeoff 
at  0.18  Mach  Number  (Mn)  (between  0.15 
and  0.20  Mn  is  acceptable)  using  an  aircraft 
automatic  data  recording  system  and  then 
adjusted  by  subtracting  0.010  from  the  EPR 
value  recorded;  or 

(iii)  Automatically  recorded  during  takeoff 
at  maximum  EGT.  which  typically  oc:curs  at  " 
0.25-0.30  Mn.  using  an  aircraft  automatic 
data  recording  system. 

(7)  HPC  rear  case  assembly  is  defined  as 
the  HPC  rear  case  with  heat  shields  and  other 
minor  detail  parts  installed  within  the  HPC 


rear  case,  but  not  including  the  HPC  rear 
segmented  stators. 

Alternative  Methods  of  Compliance 

(w)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments' and  then  send  it  to  the 
Manager.  ECO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  ECO. 

Special  Flight  Permits  and  Testing-21 
Reports 

(x)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done.  Within  60  days  df  test  dale, 
report  the  results  of  the  cool-engine  fuel 
spike  stability  assessment  tests  (Testing-21) 
and  on-wing  Testing-21  to  the  ANE-142 
Branch  Manager,  Engine  Certification  Office. 
12  New  England  Executive  Park.  Burlington. 
MA  01803-5299.  or  by  electronic  mail  to  9- 
ane-surge-ad-reporting@faa.gov.  Reporting 
requirements  have  been  approved  by  the 
Office  of  Management  and  Budget  and 
assigned  OMB  control  number  2120-0056.  Be 
sure  to  include  the  following  information: 

(1)  Engine  serial  number. 

(2)  Engine  configuration  designation  per 
Table  1  of  this  AD. 

(3)  Date  of  the  cool-engine  fuel  spike 
stability  test  or  on-wing  Testing-21 .  as 
applicable. 

(4)  HPC  Serial  Number,  and  HPC  time  and 
cycles-since-new  and  since-compressor- 
overhaul  at  the  time  of  the  test. 

(5)  Results  of  the  test  (Pass  or  Fail). 

Documents  That  Have  Been  Incorporated  By 
Reference 

(y)  The  actions  must  be  done  in  accordance 
with  the  following  Pratt  and  Whitney  (PW) 
service  bulletin  (SB).  Internal  Engineering 
Notice  (lEN).  Temporarj'  Revisions,  (TR's), 
Clean,  Inspection,  and  Repair  Manual  (CIR) 
repair  procedures,  engine  manual  (EM) 
sections,  and  Chromalloy  Florida  Repair 
Procedure: 


Document  No. 

Pages 

Revision 

Date 

PW  SB  PW4ENG72-714  '. 

1-2  • 

1 

Nov.  8,2001. 

' 

3  

Original  

Jun.  27.  2000. 

4  

1 

Nov.  8,  2001. 

5-12 

Original  

dun.  27,  2000. 

Total  pages;  12 

PW  SB  PW4ENG72-714   

All 

2  : 

Feb.  28.  2003. 

Total  pages  14 

PW  SB  PW4ENG72-749  t , 

All  

Original  

Jun.  17,  2002. 

Total  pages  14 

PW  SB  PW4ENG72-749  

1 :... 

1   

Jan.  8.  2003. 

- 

2-4  

Original  

Jun.  17.  2002. 

• 

5-7  

1   

Jan.  8,  2003. 

• 

8 

Original  

Jun.  17,  2002. 

9-10 

1 

Jan.  8.  2003. 
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Document  No. 


Total  pages;  14 
PW  SB  PW4ENG72-755 


Total  pages:  287 
PW  lEN  96KC973D  , ^ 

Total  pages:  1 9 
PWTR  71-0018 

Total  pages:  24 
PWTR  71-0026 

Total  pages:  24 
PWTR  71-0035 : ; 

Total  pages:  24 
PW  CIR  51A357,  Section  72-35-68,  lnspection/Check-04,  Indexes  8-11 

Total  pages:  5 
PW  CIR  51A357,  Section  72-35-68,  lnspection/'Check-04,  Indexes  8-11 

Total  pages:  5 
PW  CIR  51A357,  Section  72-35-68,  lnspection/Check-04,  Indexes  8-11 

Total  pages:  10 
PW4000  EM  50A443,  71-00-00,  TESTING-21   

Total  pages:  20 
PW4000  EM  50A605,  71-00-00,  TESTING-21 

Total  pages:  20 
PW4000  EM  50A605,  71-00-00,  TESTING-21   

Total  pages:  25 
PW4000  EM  50A822,  71-00-00,  TESTING-21   

Total  pages:  20 
Chromalloy  Florida  Repair  Procedure,  00  CFL-039-0     „ 

Summary .^ 

lnsp/chk-01   

Repair-01  ; 

Total  pages:  7 
Chromalloy  Florida  Repair  Procedure,  02  CFL-024-0 

Summary ^ 

Inspection 

Repair 

Total  pages:  13 


Pages 

11  

12-14  

1   

2-37  ......... 

38-39  

40-54  

55  

56-152  

153  

154-166  ... 
167-171  ... 
172-179  ... 
180-183  ... 
184-195  ... 

196  

197-233  ... 

234   

235-287  ... 

Ail  

All  

All  

All  

All 

All  

All  

All  

All  

1-7  

8-25  

All  

1-3  

801   

901-903  

1-5  

801-602  

901-906  


Revision 


Original 
1   


Original  Oct.  12,  2001 


Original 
Original 
Original 
Original 
N/A  


N/A  

Original 

Original 

Original 
N/A  


Original 


Original 
Original 
Original 


Original 
Original 
Original 


Date 


Jun.  17,  2002. 
Jan.  8,  2003. 

May  23.  2003. 
Apr.  8,  2003. 
May  23.  2003. 
Apr.  8,  2003. 
May  23,  2003. 
Apr.  8,  2003. 
May  23.  2003. 
Apr.  8,  2003. 
May  23,  2003. 
Apr.  8,  2003. 
May  23,  2003. 
Apr.  8,  2003 
May  23,  2003. 
Apr.  8,  2003. 
May  23,  2003. 
Apr.  8,  2003. 


Nov.  14,  200f. 

Nov.  14,  2001. 

Nov.  14,  2001. 

Sep  15,  2001. 

Mar.  15,  2002. 

Dec.  15,  2002. 

Mar.  15,  2002. 

Mar.  15,  2002. 

Mar.  15.  2002. 
Jun.  15,  2003. 

Mar.  15.  2002. 


Dec  27,  2000. 
Dec.  27,  2000. 
Dec.  27.  2000. 


Sep.  15,  2002. 
Sep.  15,  2002. 
Sep.  15.  2002. 


The  incorporation  by  reference  of  JEN 
96KC973D,  dated  October  12,  2001;  TR  71- 
0018.  TR  71-0026,  and  TR  71-0035,  all  dated 
November  14,  2001;  and  CIR  51A357,  Section 
72-35-68,  Inspection/Check-04,  Indexes  8- 
11,  dated  September  15,  2001  was  approved 
by  the  Director  of  the  Federal  Register  as  of 
January  1.7,  2002  (67  FR  1,  January  2,  2002). 
The  incorporation  by  reference  of  SB 
PW4ENG  72-714,  Revision  1.  dated 
November  8.  2001.  SB  PW4ENG  72-749. 
dated  June  17.  2002;  EM  50A443.  Section  71- 
00-00.  Testing-21,  EM  50A822,  Section  71- 
00-00,  Testing-21,  EM  50A605.  and  Section 
71-00-00,  Testing-21.  all  dated  March  15. 
2002;  Chromalloy  Florida  Repair  Procedure, 
00  CFL-039-0,  dated  December  27.  2000;  and 
Chromalloy  Florida  Repair  Procedure,  02 


CFL-024-C,  dated  September  15.  2002;  was 
approved  by  the  Director  of  the  Federal 
Register  as  of  November  12.  2002  (67  FR 
65484.  October  25,  2002).  The  incorporation 
by  reference  «f  SB  PW4ENG  72-714, 
Revision  2,  February  28,  2003,  SB  PW4ENG 
72-755,  Revision  2.  dated  May  23.  2003;  SB 
PW4ENG  72-749.  Revision  1.  dated  January 
8.  2003;  SB  PW4ENG  72-714.  Revision  2, 
ddted  February  28.  2003;  CIR  51A357. 
Section  72-35-68.  Inspection/Check-04. 
Indexes  8-11.  dated  March  15,  2002;  and 
dated  December  15,  2002;  and  EM  50A605, 
Section  71-00-00,  Testing-21,  dated  June  15, 
2003,  was  approved  by  the  Director  of  the 
Federal  Register  on  June  23,  2003.  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  PW  document  copies  may  be 


obtained  from  Pratt  and  Whitney,  400  Main 
St.,  East  Hartford,  CT  06108;  telephone  (860) 
§65-6600;  fax  (860)  565^503.  Chromalloy 
Florida  document  copies  may  be  obtained 
from  Chromalloy  Florida.  630  Anchors  St., 
NW.,  Walton  Beach,  FL  32548;  telephone 
(850)  244-7684;  fax  (850)  244-6322.  Copies 
may  be  inspected  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel,  12 
New  England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

Efifective  Date 

(z)  This  amendment  becomes  effective  on 
July  7, 2003.  ,  ■^ 
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Issued  in  Burlington.  Massachusetts,  on 
May  28.  2003. 
Francis  A.  Favara, 

Actiiiff  ManaKer.  Engine  and  Propeller 
Dircctomtn.  Ain:raft  Certification  Service. 
|FR  Doc.  0.3-13782  Filed  B-.S-OS:  8:45  am) 
MLUNO  COM  4910-1»-» 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  99-NE-12-AD;  Amendment  39- 
13168:  AD  2003-11-09] 

RIN2120-AA64 

Airworthiness  Directives;  Turt>omeca 
Turmo  iV  A  and  IV  C  Series  TurtK>shaft 
Engines;  Correction 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  correction. 


SUMMARY:  Thi.s  document  makes  a 
currecticm  to  Airworthiness  Directive 
(AD)  2003-1 1-09  applicable  to 
Turbomeca  Turmo  IV  A  and  IV  C  series 
turboshaft  engines  that  was  published  in 
the  Federal  Register  on  Mnv  29,  2003 
(68  FR  .11970).  The  engine  model  in  the 
regulator\'  .section,  under  applicability, 
is  incorrect.  This  document  corrects  that 
model.  In  all  other  respects,  the  original 
document  remains  the  same. 

EFFECTIVE  DATE:  July  3,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Antonio  (iaiiccllien^.  .Aerospace 
Engineer.  Engine  Certification  Office. 
FAA.  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park, 
Burlington.  MA  01803-5299:  telephone 
(7H1)  23«-77.'>l;  fax  (781)  238-7199. 

SUPPLEMENTARY  INFORMATION:  A  final 
rule  AD.  FR  Doc.  03-1311,5  applicable 
to  Turbomeca  Turmo  IV  A  and  IV  C 
series  turboshaft  engines,  was  published 
in  the  Federal  Register  on  Mav  29.  2003 
(H8  FR  31970).  The  following  correction 
is  needed: 

S39.13    (Corrected] 

■  On  page  91970.  in  the  third  column,  in 
the  regulator^'  section,  under 
applicabilitv.  in  the  First  paragraph,  in 
the  fifth  line,  "FA  330-PUMA''  is 
corrected  to  read  "SA  330-PUMA'". 

iMued  in  Burlington.  MA.  on  |une  2.  20U3. 

lay  |.  Pardee. 

Manager,  linffinr  and  Propeller  Directorate. 
Aircraft  Certification  Ser\ice. 

IFR  Doc.  03-1427.5  Kiled  »>-5-03:  8:45  ami 

aiLUNO  cooe  4910-13-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NiM-311-AD;  Amendment 
39-13179;  AD  2003-11-20] 

RIN  2120-AA64 

Airworthiness  Directives;  Bombardier 
Model  CL-600-2B19  (Regional  Jet 
Series  100  &  440)  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Bombardier  Model 
CL-600-2B19  (Regional  Jet  Series  100  & 
440)  airplanes,  that  currently  requires 
repetitive  lubrication  of  the  slide  shaft 
of  the  input  plunger  of  the  brake  control 
valve  assembly.  This  amendment  adds 
requirements  for  modifying  the  brake 
control  valve  assembly,  which 
terminates  the  repetitive  lubrications 
required  by  the  existing  AD.  This 
amendment  also  adds  subsequent 
repetitive  lubrications  of  the  valve 
utilizing  the  grease  Fittings  installed 
during  the  modification.  This 
amendment  is  prompted  by  reports  of 
temporary  loss  of  braking  action  upon 
landing.  The  actions  specified  by  this 
AD  are  intended  to  prevent  temporishry 
loss  of  braking  action  due  to  the  freezing 
of  moisture  on  the  input  plunger  of  the 
brake  control  valve  during  steep 
descent. 

DATES:  Effective  July  11.  2003. 

The  incorporation  by  reference  of^ 
Bombardier  Service  Bulletin  601R-32- 
017.  dated  November  9.  1993.  as  listed 
in  the  regulations,  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
July  It.  2003. 

The  incorporation  by  reference  of 
Canadair  Regional  Jet  Alert  Service 
Bulletin  S.B.A601R-32-016.  dated 
October  14,  1993,  as  listed  in  the 
regulations,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
February  4,  1994  (59  FR  2952,  January 
20,  1994). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier,  Inc..  Canadair, 
Aerospace  Group,  P.O.  Box  6087, 
Station  Centre-ville,  Montreal.  Quebec 
H3C  3G9.  Canada.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue.  SVV..  Renton. 
Washington;  or  at  the  FAA.  New  York 
Aircraft  Certification  Office  (AGO),  10 


Fifth  Street,  Third  Floor.  Valley  Stream, 
New  York;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.. 
suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Parrillo,  Aerospace  Engineer,  Systems 
and  Flight  Test  Branch.  ANE-172,  FAA. 
New  York  AGO,  10  Fifth  Street,  Third 
Floor.  Vallev  Stream,  New  York  11581; 
telephone  (516)  256-7505;  fax  (516) 
568-2716. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  93-21-04. 
amendment  39-8801  (59  FR  2952. 
January  20.  1994),  which  is  applicable 
to  certain  Bombardier  Model  CL-600- 
2B19  (Regional  Jet  series  100)  series 
airplanes,  was  published  in  the  Federal 
Register  on  )anuar\'  13,  2003  (68  FR 
1566).  The  action  proposed  to  require 
repetitive  lubrication  of  the  slide  shaft 
of  the  input  plunger  of  the  brake  control 
valve  assembly:  modification  of  the 
brake  control  valve  assembly,  which 
would  terminate  the  repetitive 
lubrications  required  by  the  existing 
AD;  and  sub.sequent  repetitive 
lubrications  of  the  valve  utilizing  the 
grease  fittings  that  are  installed  during 
the  modiflcation. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  To  Revise  Identification  of 
Regional  Jet  Series  100 

One  commenler  requests  that  the 
proposed  AD  be  revised  to  either 
remove  the  reference  to  "Regional  Jet 
Series  100"  in  association  with  the 
affected  airplanes  throughout  the    , 
document  or  add  a  reference  to  series 
440  airplanes.  The  commenter  explains 
that  the  proposed  AD  applies  to  Model 
CL-600-2B19  airplanes.  The  type 
certificate  data  sheet  (TCDS)  identities 
the  affected  airplane  model  as  "CL-600- 
2B19  (Regional  Jet  Series  100  &  440)." 
The  commenter  suggests  that  the 
references  to  this  airplane  model  should 
be  revised  to  reflect  both  the  100  and 
440  series. 

The  FAA  concurs  with  the  request. 
After  the  proposed  AD  was  issued,  the 
TCDS  was  revised  to  incorporate  this 
change.  The  final  rule  has  been  revised 
accordingly  to  correctly  identify  the 
affected  airplanes  where  appropriate. 

Request  To  Incorporate  AD  Actions 
Into  the  Maintenance  Program 

Paragraph  (c)  of  the  proposed  AD 
proposed  to  require  repetitive 
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lubrication  of  the  brake  control  valve  in 
accordance  with  Bombardier  Service 
Bulletin  601R-32-01 7.  One  commenter 
requests  that  the  proposed  AD  be 
revised  to  instead  require  incorporation 
of  the  lubrication  task  (task  32-43-06- 
05  of  the  CL-600-2B19  Maintenance 
Requirements  Manual  (MRM))  into  the 
approved  maintenance  program.  The 
commenter  asserts  that  the  lubrication 
task,  if  incorporated  into  the  MRM, 
would  be  considered  a  routine  task 
subject  to  normal  maintenance  program 
development  and  escalation.  The 
commenter  adds  that  incorporating  the 
task  into  the  MRM  would  terminate  the 
repetitive  lubrication  requirements 
specified  in  the  proposed  AD. 

The  FAA  does  not  concur  with  the 
request.  An  AD's  requirements  are 
mandated  for  all  affected  airplanes,  but 
the  applicable  section  of  the  MRM  (Part 
1,  CSP  A-053)  is  not  approved  by  the 
FAA  (although  it  is  "accepted"). 
Consequently,  the  FAA  does  not  control 
revisions  to  Part  1  of  the  MRM.  If  a  task 
were  to  be  subsequently  altered  or 
deleted,  the  intent  of  the  AD  would  then 
^  become  nullified.  However,  under  the 
provisions  of  14  CFR  39.19  and 
paragraph  (d)(1)  of  this  AD,  an  operator 
may  request  approval  of  an  alternative 
method  of  compliance  (AMOG)  to  allow 
use  of  a  particular  task  card  for  this  AD. 
However,  the  AMOG  granted  would 
require  adherence  to  a  particular 
revision  of  the  task  card;  use  of  any 
subsequent  revisions  would  require  a 
new  AMOC  request  and  approval  to 
enable  the  cognizant  AGO  to  determine 
that  the  intent  of  the  AD  requirement 
has  not  been  altered.  No  change  to  the 
final  rule  is  necessary  regarding  this 
issue. 

Clarification  of  Requirements 

Certain  portions  of  the  preamble  emd 
paragraph  (b)  of  this  final  rule  have  been 
revised  to  clarify  that  the  modification 
includes  applying  grease  to  the  grease 
fittings  that  are  installed  diuing  the 
modification. 

The  repetitive  lubrication  interval  was 
clarified  in  paragraph  (c)  of  this  final 
rule.  Whereas  the  proposed  AD 
specified  that  the  lubrication  be  done 
"at  intervals  of  1,500  flight  hours,"  this 
final  rule  will  require  that  the 
lubrication  be  done  "at  intervals  not  to 
exceed  1,500  flight  hours." 

Paragraph  (d)(2)  has  been  revised  in 
this  final  rule  to  clarify  that  AMOCs 
approved  previously  in  accordance  with 
AD  93-21-04  are  approved  as 
alternative  methods  of  compliance  with 
paragraph  (a)  of  this  AD  only. 


Conclusion 

After  careful  review  of  the  available 
data,  including  the  conunents  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
•  determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Changes  to  14  CFR  Part  39/Effect  on  the 
AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  Because  we  have  now 
included  this  material  in  part  39,  we  no 
longer  need  to  include  it  in  each 
individual  AD;  however,  the  office 
authorized  to  approve  AMOCs  is 
identified  in  paragraph  (d)(1)  of  this  AD. 

Cost  Impact 

The  FAA  estimates  that  2  airplanes  of 
U.S.  registry  are  affected  by  AD  93-21- 
04.  The  actions  that  are  currently 
required  by  that  AD  take  approximately 
1  work  hour  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  currently  required  actions 
is  estimated  to  be  $60  per  airplane. 

Approximately  194  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

The  modification  required  by  this  AD 
will  take  approximately  4  work  hours 
per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$3312  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the 
modification  on  U.S.  operators  is 
estimated  to  be  $786,088.  or  $4,052  per 
airplane. 

The  lubrication  of  the  brake  control 
valve  required  by  this  AD  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  this  action  on 
U.S.  operators  is  estimated  to  be 
$11,640,  or  $60  per  airplane,  per 
lubrication. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 


necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator}' 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

'  PART  3»— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  4470l7~ 

§39.13    [Amended] 

■  2.  Section  39.13  is  amended  bv 
removing  amendment  39-8801  (59  FR 
2952,  Januarv'  20. 1994).  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-131 79.  to  read  as  , 
follows: 

2003-11-20    Bombardier.  Inc.  (Formerly 
Canadair):  Amendment  39-13179. 
Docket  2000-NM-311-AD.  Supersedes 
AD  93-21-04.  Amendment  39-8801. 
Applicability:  Mode!  CL-600-2B19 

(Regional  Jet  Series  100  &  440)  airplanes. 

certificated  in  any  category. 
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Compliance:  Required  as  indicated,  unless 
accomplished  prnviously. 

To  prevent  temporary  loss  of  braking 
action  due  to  the  freezing  of  moisture  on  the 
input  plunger  of  the  brake  control  valve 
during  steep  descent,  accomplish  the 
following: 

Requirements  of  AO  93-21-04 

Lubrications 

(a)  Within  3  days  after  February  4,  T994 
(the  effective  date  of  AD  93-21-04. 
amendment  39-8801).  and  thereafter  at 
intervals  not  to  exceed  3  days,  lubricate,  with 
grease,  the  sliding  shaft  of  the  input  plunger 
of  the  brake  control  valve  as.sembly.  per 
Canadair  Regional  )et  Altn-t  Service  Bulletin 
S.B.A601R-32-016.  dated  October  14.  1993, 
until  modification  of  the  brake  control  valve, 
as  required  by  paragraph  (b)  of  this  AO.  is 
accomplished. 

New  Actions  Required  by  This  AO 

Modification 

(b)  Within  12  months  after  the  effective 
date  of  this  AD:  Modify  the  brake  control  - 
valve  assembly  by  accomplishing  all  the- 
actions  (including  the  application  of  grease  to 
the  grease  Fittings)  specified  in  Bombardier 
Service  Bulletin  601R-32-O17.  dated 
November  9,  1993.  per  the  service  bulletin. 
Such  modification  terminates  the  repetitive    . 
lubrications  of  the  sliding  shaft  of  the  input 
plunger  of  the  brake  control  valve  assembly 
required  by  paragraph  (a)  of  this  AD. 

Repetitive  Lubrications 

(c)  Within  1,500  flight  hours  after  doing  the 
modification  required  by  paragraph  (b)  of  this 
AD,  and  thereafter  at  intervals  not  to  exceed 
1,500  flight  hours,  lubricate  with  grease  the 
brake  control  valve  per  paragraph  2.B.(18)  of 
the  Accomplishment  Instructions  of 
Bombardier  Service  Bulletin  601R-32-017, 
dated  November  9, 1993. 

Alternative  Methods  of  Compliance 

(d)(1)  In  accordance  with  14  CFR  39.19.  the 
Manager,  New  York  Aircraft  Certification 
Office  (AGO).  FAA,  is  authorized  to  approve 
alternative  methods  of  compliance  for  this 
AD. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
93-21-04.  amendment  39-8801,  are 
approved  as  alternative  methods  of 
compliance  with  paragraph  (a)  of  this  AD. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Canadair  Regional  |et  Alert  Service 
Bulletin  S.B.A601R-32-016.  dated  October 
14,  1993;  and  Bvnbardier  Service  Bulletin 
601R-32-017.  dated  November  9.  1993;  as 
applicable. 

(1)  The  incorporation  by  reference  of 
Bombardier  Service  Bulletin  601R-32-017, 
dated  November  9, 1993,  is  approved  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
Canadair  Regional  )et  Alert  Service  Bulletin 
S.B.A601R-32-016.  dated  October  14,  1993. 
was  approved  previously  by  the  Director  of 
the  Federal  Register  as  of  February  4,  1994 
(59  PR  2952,  January  20.  1994). 


(3)  Copies  of  these  service  bulletins  may  be 
obtained  from  Bombardier.  Inc..  Canadair. 
Aerospace  Group.  P.O.  Box  6087.  Station 
Centre-ville,  Montreal.  Quebec  H3C  3G9. 
Canada.  Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Lind 
Avenue.  SW.,  Renton,  Washii^on;  or  at  the 
FAA.  New  York  Aircraft  Certification  Office 
(AGO).  10  Fifth  Street.  Third  Floor.  Valley 
Stream.  New  York;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street. 
NW.,  suite  700,  Washington,  DC. 

Note  1:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF-93- 
26R2.  dated  |anuary  18,  1094. 

EfTeclive  Date 

(f)  This  amendment  becomes  effective  on 
July  11.  2003. 

Issued  in  Renton.  Washington,  on  May  28. 
2003. 

All  Bahrami. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  03-13975  Filed  6-5-03;  8:45  am) 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs; 
Acepromazine  Maleate  Injection 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Final  rule. 

1— 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Phoenix  Scientific,  Inc.  The  ANADA 
provides  for  the  use  of  acepromazine 
maleate  injectable  solution  in  dogs,  cats, 
and  horses  as  a  tranquilizer. 
DATES:  This  rule  Is  effective  June  6, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  {HFV-104),  Food  and  Drug 
Administration,  7519  Standish  PL, 
Rockville,  MD  20855,  301-827-8549,  e- 
mail:  lluther^cvm. fda.gov. 
SUPPLEMENTARY  INFORMATION:  Phoenix 
Scientific,  Inc.,  3915  South  48th  St. 
Terrace,  St.  Joseph,  MO  64503,  filed 
ANADA  200-319  that  provides  for  use 
of  Acepromazine  Maleate 
(acepromazine  maleate)  Injection  as  a 
tranquilizer.  Phoenix  Scientific'^ 
Acepromazine  Maleate  Injection  is 
approved  as  a  generic  copy  of  Fort 
Dodge  Animal  Healths  PROMACE 


Injectable  approved  under  NAD  A  015— 
030.  The  ANADA  is  approved  as  of 
March  25,  2003,  and  the  regulations  are 
amended  in  21  CFR  522.23  to  reflect  the 
approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.11(e)(2){ii),  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville.  MD  20852.  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subiect  in  21  CFR  Part  522 

Animal  drugs. 

■  Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
part  522  is  amended  as  follows:  . 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

■  1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 
}  522.23    [Amended] 

■  2.  Section  522.23  Acepromazine 
maleate  injection  is  amended  in 
paragraph  (b),  introductory  text,  by 
removing."No.  000856"  and  by  adding  in 
its  place  "Nos.  000856  and  059130". 

Dated:  May  27.  2003. 
Steven  F.  Sundlof, 
Center  for  Veterinary  Medicine. 
[FR  Doc.  03-14348  Filed  6-5-03;  8:45  am] 
BILUNG  CODE  41S0-01-S 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  301  , 

[TDSOeO] 
RIN  1545-BB91 

Disclosure  of  Return  Information  to  the 
Department  of  Agriculture 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  and  temporary 
regulations. 

SUMMARY:  This  document  contains 
regulations  that  incorporate  and  clarify 
the  phrase  "return  information  reflected 
on  returns"  in  conformance  with  the 
terms  of  section  6103(j){5)  of  the 
Internal  Revenue  Code  (Code).  These 
temporary  regulations  also  remove 
certain  items  of  return  information  that 
the  IRS  currently  discloses,  but  the 
Department  of  Agriculture  no  longer 
needs,  for  conducting  the  census  of 
agriculture.  The  text  of  the  temporary 
regulations  serves  as  the  text  of  the 
proposed  regulations  set  forth  in  the 
notice  of  proposed  rulemaking  on  this 
subject  in  the  Proposed  Rules  section  of 
this  issue  of  the  Federal  Register. 
DATES:  Effective  Date.  These  regulations 
are  effective  on  June  6,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Irwin  at  (202)  622-4570  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

These  temporary  regulations 
incorporate  the  phrase  "return 
information  reflected  on  returns"  into 
§301.6103(j)(5)-l  in  conformance  with 
the  statutory  language  that  describes  the 
type  of  return  information  that  the  IRS 
may  disclose  to  the  Department  of 
Agricultiu-e  under  section  6103{j)(5)  of 
the  Code.  These  temporary  regulations 
are  consistent  with  a  recent  clarification 
of  the  same  phrase  (i.e.,  return 
information  reflected  on  returns)  in 
§  301.6103(j)(l)-l,  involving  the 
disclosure  of  return  information  to  the 
Bureau  of  the  Census.  See  68  FR  2691. 

Also,  currently  §301. 6103{j)(5)-l 
provides  an  itemized  description  of  the 
return  information  authorized  for 
disclosure  in  conjunction  with  the 
census  of  agricultiue.  These  temporary 
regulations  remove  certain  items  of 
return  information  currently  listed  in 
§  301.6103(j)(5)-l  that  the  Department 
of  Agriculture  no  longer  needs  in 
conjunction  with  the  census  of 
agriculture. 


Explanation  of  Provisions 

These  temporary  regulations  adopt 
the  phrase  "return  information  reflected 
on  returns"  in  lieu  of  the  phrase  "return 
information"  that  currently  appears  in 
§301.6103(j){5)-l.  (The  phrase  "return 
information  reflected  on  returns" 
encompasses  the  phrase  "return 
information  reflected  thereon"  in 
section  6103(j)(5)  of  the  Code.)  These 
temporary  regulations  clarify  the  phrase 
"retiu^  information  reflected  on 
retvims"  by  explaining  that  the  phrase 
includes,  but  is  notjimited  to, 
information  on  rettuns,  information 
derived  from  processing  such  returns, 
and  information  derived  from  other 
sources  for  the  purposes  of  establishing 
and  maintaining  taxpayer  information 
relating  to  retiu-ns.  The  phrase  includes 
information  derived  from  returns, 
monthly  corrections  of,  and  additions 
to,  taxpayer  information  contained  in 
IRS  databases  (e.g.,  taxpayer  address 
and  name  changes)  that  are  obtained 
from  other  sources,  and  computer  codes 
the  IRS  derives  from  returns  and/or  tax 
forms  and  integrates  within  taxpayer 
data  bases. 

On  March  4,  2003  and  March  17, 
2003,  the  Department  of  Agriculture's 
National  Agriculture  Statistics  Service 
(NASS)  notified  the  IRS  that  certain 
items  of  return  information  that  are 
currently  listed  in,§301.6103{j)(5)-l  are 
no  longer  needed  in  conjunction  with 
the  census  of  agricultvire.  Specifically, 
the  Department  of  Agriculture  no  longer 
needs  the  following  items  currently 
extracted  from  IRS  forms:  (1)  From  Form 
1040,  Schedule  F  (Profit  or  Loss  from 
Farming):  sales  of  livestock  and  produce 
raised;  (2)  From  Form  1120  series: 
Parent  corporation  Employer 
Identification  Number,  and  related 
Name  and  Principal  Business  Activity 
(PBA)  code  for  entities  with  agricultural 
activity;  and  (3)  From  Form  851 
(Affiliations  Schedule):  subsidiary' 
taxpayer  identity  information,  annual 
accounting  period,  subsidiary  PBA 
code,  parent  taxpayer  identity' 
information,  parent  PBA  code.  Master 
File  Tax  Code,  Document  Locator 
Number,  and  cycle  posted.  As  a  result, 
these  items  of  return  information 
ciurently  listed  in  §  301.6103(j)(5)-l 
will  be  removed  by  this  document. 

Special  Analyses 

It  has  been  determined  that  this 
Treasiu7  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 


to  these  regulations,  and  because  no 
preceding  notice  of  proposed       , 
rulemaking  is  required  for  this 
temporary  regulation,  the  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply.  Pursuant  to 
section  7805(f)  of  the  Code,  the  IRS  will 
submit  this  Treasury  decision  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Christine  Irwin,  Office  of 
the  Associate  Chief  Counsel,  Procedure 
&  Administration  (Disclosure  &  Privacy 
Law  Division). 

List  of  Subiects  in  26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

■  Accordingly,  26  CFR  part  301  is 
amended  as  follows; 

PART  PART  301— PROCEDURE  AND 
ADMINISTRATION 

■  1.  The  authority  citation  for  part  301  is 
amended  by  remo\'ing  the  entr\'  for 
"Section  301.6103(j)(5)-l"  and  adding 
an  entry  in  numerical  order  to  read  in 
part  as  follows: 

.\uthority4  26  U.S.C.  7805  *    *    * 

■  Section  301. 6103(j)(5)-lT  also  issued 
under  26  U.S.C.  6103(j){5).  *   *   * 

§  301 .61 03(JM5>-1     [Removed] 

■  2.  Section  301.6103(j)(5)-l  is  removed. 

■  3.  Section  301.6103(j)(5)-lT  is  added 
to  read  as  follows: 

§  301 .61 030K5)-1  T    Disclosures  of  return 
information  reflected  on  returns  to  officers 
and  employees  of  the  Department  of 
Agriculture  for  conducting  the  census  of  * 
agriculture  (temporary). 

(a)  General  rule.  Pursuant  to  the 
provisions  of  section  6103(j)(5)  of  the 
Internal  Revenue  Code  and  subject  to 
the  requirements  of  paragraph  (c)  of  this 
section,  officers  or  employees  of  the 
Internal  Revenue  Service  will  disclose 
return  information  reflected  on  retiuns 
to  officers  and  employees  of  the 
Department  of  Agricultiue  to  the  extent, 
and  for  such  purposes,  as  may  be 
provided  by  paragraph  (b)  of  this 
section.  "Return  information  reflected 
on  returns"  includes,  but  is  not  limited 
to,  information  on  returns,  information 
derived  from  processing  such  retiuns, 
and  information  derived  from  other 
sources  for  the  purposes  of  establishing 
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and  maintaining  taxpayer  information 
relating  to  returns. 

(b)  Disclosure  of  return  information 
reflected  on  returns  to  officers  and 
employees  of  the  Department  of 
Agriculture.  (1)  Officers  or  employees  of 
the  Internal  Revenue  Service  will 
disclose  the  following  return 
information  reflected  on  returns  in  this 
paragraph  (b)  for  individuals, 
partnerships  and  corporations  with 
agricultural  activity,  as  determined 
generally  by  industry  code  classification 
or  the  filing  of  returns  for  such  activity, 
to  officers  and  employees  of  the 
Department  of  Agriculture  for  purposes 
of.  but  only  to  the  extent  necessary  in, 
structuring,  preparing,  and  conducting, 
as  authorized  by  chapter  55  of  title  7, 
United  States  Code,  the  census  of 
agriculture. 

(2)  From  Form  1040  (Schedule  F)— 

(i)  Taxpayer  identity  information  (as 

defined  in  section  6103(b)(6)  of  the 

Internal  Revenue  Code); 
(ii)  Spouse's  Social  Security  Number; 
(iii)  Annual  accounting  period; 
(iv)  Principal  Business  Activity  (PBA) 

code; 
(v)  Taxable  cooperative  distributions; 
(vi)  Income  from  custom  hire  and 

machine  work; 
(vii)  Gross  income; 
(viii)  Master  File  Tax  (MPT)  code; 
(ix)  Document  Locator  Number  (DLN); 
(x)  Cycle  posted; 
(xi)  Final  return  indicator; 
(xii)  Part  year  return  indicator;  and 
(xiii)  Taxpayer  telephone  number. 

(3)  From  Form  943— 

(i)  Taxpayer  identity  information; 

(ii)  Annual  accounting  period; 

(iii)  Total  wages  subject  to  Medicare 

taxes; 
(iv)  MPT  code; 
(v)  DLN; 

(vi)  Cycle  posted; 
(vii)  Final  return  indicator;  and> 
(viii)  Part  year  return  indicator. 

(4)  From  Form  1120  series — 

(i)  Taxpayer  identity  information; 
(ii)  Annual  accounting  period; 
(iii)  Gross  receipts  less  returns  and 

allowances; 
(iv)  PBA  code; 
(v)  MPT  Code; . 
(vi)  DLN; 
(vii)  Cycle  posted; 
(viii)  Final  return  indicator; 
(ix)  Part  year  return  indicator;  and 
(x)  Consolidated  return  indicator. 

(5)  From  Form  1065  series — 

(i)  Taxpayer  identity  information; 
(ii)  Annual  accounting  period; 
(iii)  PBA  code; 
(iv)  Gross  receipts  less  returns  and    - 

allowances; 
(v)  Net  farm  profit  (loss): 


(vi)  MPT  code:  ^ 

(vii)  DLN; 

(viii)  Cycle  posted; 

(ix)  Final  return  indicator;  and 

(x)  Part  year  return  indicator. 

(c)  Procedures  and  Restrictions.  (1) 
Disclosure  of  return  information 
reflected  on  returns  by  officers  or 
employees  of  the  Internal  Revenue 
Service  as  provided  by  paragraph  (b)  of 
this  section  will  be  made  only  upon 
written  request  designating,  by  name 
and  title,  the  officers  and  employees  of 
the  Department  of  Agriculture  to  whom 
such  disclosure  is  authorized,  to  the 
Conunissioner  of  Internal  Revenue  by 
the  Secretary  of  Agriculture  and 
describing — 

(i)  The  particuleu  return  information 
reflected  on  returns  for  disclosure; 

(ii)  The  taxable  period  or  date  to 
which  such  return  information  reflected 
on  returns  relates;  and 

(iii)  The  particular  purpose  for  the 
requested  return  information  reflected 
on  returns.  . 

(2)(il  No  such  officer  or  employee  to 
whom  the  Internal  Revenue  Service 
discloses  return  information  reflected 
on  returns  pursuant  to  the  provisions  of 
paragraph  (b)  of  this  section  shall 
disclose  such  information  to  any  person, 
other  than  the  taxpayer  to  whom  such 
return  information  reflected  on  returns 
relates  or  other  officers  or  employees  of 
the  Department  of  Agriculture  whose 
duties  or  responsibilities  require  such 
disclosure  for  a  purpose  described  in 
paragraph  (b)  of  this  section,  except  in 
a  form  that  cannot  be  associated  with, 
or  otherwise  identify,  directly  or 
indirectly,  a  particular  taxpayer. 

(ii)  If  the  Internal  Revenue  Ser\'ice 
determines  that  the  Department  of 
Agriculture,  or  any  officer  or  employee 
thereof,  has  failed  to,  or  does  not,  satisfy 
the  requirements  of  section  6103(p)(4)  of 
the  Internal  Revenue  Code  or 
regulations  or  published  procedures 
thereunder,  the  Internal  Revenue 
Service  may  take  such  actions  as  are 
deemed  necessary  to  ensure  that  such 
requirements  are  or  shall  be  satisfied, 
including  suspension  of  disclosures  of 
return  information  reflected  on  returns 
otherwise  authorized  by  section 
6103(j)(5)  and  paragraph  (b)  of  this 
section,  until  the  Internal  Revenue 
Service  determines  that  such 
requirements  have  been  or  will  be 
satisfied.  ^ 


(d)  Effective  date.  This  section  is 
applicable  on  June  6,  2003. 

David  A.  Mader, 

Assistant  Deputy  Commissjoner  of  Internal 
Revenue. 

Approved:  May  12.  2003. 
Pamela  F. -Olson, 

.  Assistant  Secretary  of  the  Treasury  (Tax 
Policy]. 

|FR  Doc.  03-1420.'i'  Filed  6-5-03;  8:45  am] 

BILUNG  CODE  4S30-01-P  ' 


POSTAL  SERVICE 

39  CFR  Part  111 

Hazardous  Materials:  Domestic  Mall 
Manual  Revisions  for  Division  6.2 
Infectious  Substances  and  Other 
Related  Changes 

ACTION:  Final  rule. 

SUMMARY:  In  this  final  rule,  the  Postal 
Service  adopts  revisions  to  the  mailing 
standards  in  Domestic  Mail  Manual 
(DMM)  C023  related  to  the  requirements 
and  packaging  standards  for  mailable 
types  of  Division  6.2  infectious 
substances.  These  DMM  revisions  adopt 
many  of  the  regulatory  and  packaging 
changes  for  infectious  substances  that 
the  U.S.  Department  of  Transportation 
(DOT)  made  to  Title  49  Code  of  Federal 
Regulations  (49  CFR)  in  the  Federal 
Register  final  rule  published  on  August 
14, 2002 (67  FR  53117-53144)  and  the 
subsequent  change  published  on  August 
27,  2002  (67  FR  54967).  As  adopted  by 
the  Postal  Service,  these  DMM  revisions 
will  provide  a  greater  level  of  safety  for 
handling  and  transporting  mailable 
infectious  substances  in  the  mailstream. 
These  changes  will  also  facilitate 
domestic  and  international  air 
transportation  by  aligning  the  Postal 
Service  mailing  standards  with  the 
ciurent  international  standards  for  the 
transport  of  hazardous  materials. 

Other  minor  changes  and 
clarifications  are  also  adopted  to  the 
hazardous  materials  mailing  standards 
in  DMM  C021,  C023,  C024,  C050,  and 
FOlO  to  improve  clarity  and  reduce 
misunderstandings;  to  ensure  the 
packaging  integrity  of  mailable 
hazardous  materials  during  Postal 
Service  handling;  and  to  provide  a 
greater  level  of  safety  for  Postal  Service 
employees  and  the  public. 

EFFECTIVE  DATE:  June  12,  2003.  However, 
mailers  using  a  business  reply  mail 
format  for  diagnostic  (clinical)  specimen 
mailpieces  or  a  merchandise  return 
ser\'ice  format  for  sharps  waste  or 
regulated  medical  waste  mailpieces.  are 
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provided  with  a  phase-in  period 
through  January  1,  2004. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Stefaniak  (703)  292-3548,  Mailing 
Standards,  United  States  Postal  Service. 
SUPPLEMENTARY  INFORMATION:  On 
December  19,  2002.  the  Postal  Service 
published  a  proposed  rule  in  the 
Federal  Register  (67  FR  77726-77737) 
that  proposed  revisions  to  the  standards 
in  DMM  C023  for  mailing  Division  6.2 
infectious  substances.  The  proposal  was 
initiated  to  align  the  Postal  Service 
standards  with  the  DOT  Federal 
regulations  in  49  CFR  and  to  make  other 
minor  changes  and  clarifications  to  the 
related  mailing  standards  in  DMM  C021, 
C023,  C024,  C050,  and  FOIO. 

Part  A  of  this  document  provides 
background  information  on  why  the 
Postal  Service  needs  to  adopt  these 
changes.  Part  B  identifies  and  responds 
to  the  comments  received  by  the  Postal 
Service  on  the  proposed  rule.  Part  C 
summarizes  the  changes  adopted  by  the 
Postal  Service  in  this  final  rule.  The   - 
actual  changes  to  the  DMM  appear  at 
the  end  of  this  final  rule. 

Part  A — Background  Information 

The  carriage  of  U.S.  mail  by  the 
United  States  Postal  Service  (Postal 
Service)  is  regulated  by  Title  39  Code  of 
Federal  Regulations  (39  CFR).  Unlike     ' 
commercial  carriers,  the  Postal  Service 
is  not  subject  to  the  Federal  regulations 
of  the  U.S.  Department  of 
Transportation  (DOT)  in  Title  49  Code 
of  Federal  Regulations  (49  CFR).  The 
Postal  Ser\'ice  is,  however,  subject  to  the 
legal  restrictions  in  Title  18  United 
States  Code  1716  (18  U.S.C.  1716) 
which  prohibits  the  mailing  of  *  *  *" 
all  disease  germs,  dr  scabs,  and  all  other 
natural  or  artificial  articles, 
compositions,  or  nlaterial  which  may 
kill  or  injure  another,  or  injure  the  mails 
or  other  property"*  *  *  if  that  matter  is 
outwardly  or  of  its  own  force  dangerous 
to  life,  health,  or  property.  Accordingly, 
for  legal  and  safety  reasons,  the  mailing 
standards  for  hazardous  materials  in  the 
Domestic  Mail  Manual  (DMM)  not  only 
closely  adhere  to  the  DOT  regulations  in 
49  CFR,  but  also  include  many 
additional  limitations  and  prohibitions. 
In  many  instances,  the  Postal  Service 
standards  are  more  restrictive  than  the 
DOT  requirements  that  apply  to 
shipments  being  transported  in 
domestic  commerce.  As  an  example, 
commercial  shippers  are  permitted 
under  the  DOT  regulations  in  49  CFR  to 
send  certain  types  of  flammable 
materials  via  air  transportation.  In 
contrast,  the  Postal  Service  prohibits  the 
mailing  of  all  flammable  materials  via 
air  transportation. 


Under  Postal  Service  mailing 
standards,  most  hazardous  materials  are 
noiunailable.  With  few  exceptions,  the 
Postal  Service  generally  limits  the 
mailing  of  hazardous  materials  to  only 
those  materials  that  can  be  reclassified 
as  an  ORM-D  material  under  the  DOT 
Federal  regulations  in  49  CFR  173.144 
and  that  can  be  renamed  with  the 
proper  shipping  name  of  "Consumer 
Commodity."  Additionally,  mailable 
hazardous  materials  must  meet  the 
Postal  Service  quantity  and  packaging 
requirements,  which  in  many  instances 
are  more  restrictive  than  the  DOT 
requirements  in  49  CFR.  Of  all  regulated 
hazardous  materials,  ORM-D -materials 
present  the  lowest  level  of  risk  during 
handling  and  transportation. 

Over  the  past  few  years,  the  Postal 
Service  has  encountered  increasing 
-  difficulties  with  the  commercial  carriers 
who  are  contracted  to  provide  air 
transportation  services  for  the  carriage 
of  U.S.  mail.  Many  carriers  have  refused 
to  transport  mailpieces  containing 
mailable  hazardous  materials.  In  some 
instances,  an  air  carrier  has  established 
a  corporate  policy  not  to  carry 
hazardous  materials.  In  other  cases,  an 
air  carrier  has  refused  to  carry  a  specific 
type  of  hazardous  material  (e.g., 
diagnostic  specimens)  because  Postal 
Service  packaging  standards,  which  met 
Federal  standards,  did  not  meet  the 
international  stcuidards  followed  by  the 
air  carrier  industry. 

To  ensure  an  acceptable  level  of  safety 
and  to  facilitate  domestic  and 
international  transportation,  the  Postal 
Service  is  adopting  some  of  the 
regulator}'  and  packaging  changes  for 
Division  6.2  infectious  substances  that 
DOT  adopted  as  revisions  to  49  CFR  in 
the  Federal  Register  (67  FR  53117- 
53144  and  67  FR  54967).  The  DOT 
changes  are  consistent  with  the  current 
international  standards  found  in  the 
Technical  Instructions  for  the  Safe 
Transport  of  Dangerous  Goods 
published  by  the  International  Civil 
Aviation  Organization  (ICAO). 

It  should  also  be  noted  that  many  of 
the  DOT  Federal  regulations  in  49  CFR 
involve  requirements  for  the  transport  of 
hazardous  materials  that  have  moderate, 
high,  or  very  high  risk  levels  and  that 
are  shipped  in  verj'  large  quantities 
(exceeding  70  pounds  in  weight).  Such 
hazardous  materials  are  not  permitted  in 
the  U.S.  mail  due  to  the  legal 
restrictions  in  18  U.S.C.  1716,  concerns 
for  employee  and  public  safety,  and 
Postal  Service  size  and  weight 
limitations.  Accordingly,  the  Postal 
Service  is  adopting  only  the  DOT 
regulations  for  Division  6.2  infectious 
substances  that  apply  to  materials  that 
can  be  saffely  handled  in  the  U.S.  mail. 


As  an  example,  the  Postal  Service  will 
not  adopt  the  new  DOT  bulk  packaging 
options  for  regulated  medical  waste 
because  under  DOT  regulations  in  49 
CFR,  a  bulk  packaging  is  defined  as  a 
receptacle  that  has  a  capacity  greater 
than  450L  (119  gallons)  for  liquid 
materials  or  a  net  mass  greater  thah  400 
kg  (882  pounds)  for  solid  materials.  As 
established  by  law,  the  maximum  size 
and  weight  limits  per  mailpiece  are  70 
pounds  and  108  inches  in  combined 
length  and  girth  (130  inches  for  Parcel 
Post).  A  bulk  packaging  receptacle  as 
defined  by  DOT  is  nonmailable  in  the 
U.S.  mail  because  it  exceeds  the 
maximum  size  and  weight  limits  for 
mailing  and  it  also  would  pose  an 
unacceptable  risk  level  during  Postal 
Service  transport  and  handling. 

Part  B — Comments  on  the  Proposed 
Rule 

On  December  19,  2002,  the  Postal 
Service  published  a  proposed  rule  in  the 
Federal  Register  (67  FR  77726-77737) 
that  provided  information  on  the 
revisions  to  the  mailing  standards  in  the 
DMM  that  the  Postal  Ser\'ice  proposed 
to  adopt.  The  Postal  Service  solicited 
comments  on  the  proposed  rule  irom 
members  of  the  general  public  and 
responses  were  received  from  nine 
parties.  The  parties  represented:  four 
authorized  sharps  mailers:  three 
commercial  medical  laboratories  that 
process  diagnostic  (clinical)  specimens 
received  through  the  mail;  one  institute 
comprised  of  two  separate  trade 
associations  that  represented  members 
involved  in  private  waste  services  sind 
manufacturing  businesses;  and  one  law 
firm  representing  a  group  of 
manufacturers  of  healthcare  products. 

The  comments  received  generally  fell 
into  one  of  the  following  four  categories: 
comments  on  the  proposed  effective 
date;  comments  on  the  proposed  rules 
for  diagnostic  (clinical)  specimens: 
comments  on  the  proposed  rules  for 
mailable  types  of  regulated  medical 
waste  and  sharps  waste:  and  comments 
in  support  of  the  Postal  Service 
proposed  rule.  A  summan,-  of  the 
comments  grouped  by  category  is 
detailed  in  items  1  through  4. 

1.  Comments  Related  to  the  Effective 
Date  of  the  Final  Rule 

Four  commenters,  including  three  of 
the  sharps  mailers  and  the  institute, 
opposed  the  Postal  Service  proposal  of 
an  effective  date  of  April  30,  2003.  Two 
of  the  sharps  mailers  requested  an 
effective  date  of  six  months  after  the 
date  of  the  final  rule,  while  the  other 
two  commenters  requested  an  effective 
date  of  one  year  after  the  date  of  the 
final  rule.  All  commenters  felt  that  a 
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delayed  effective  date  was  needed  to 
allow  them  and  their  clients  a  sufficient 
amount  of  time  in  which  to  use  up 
preexisting  packaging  that  is  already  in 
circulation.  The  Postal  Service  agrees 
that  a  phase-in  period  is  needed  and  in 
this  final  rule  has  adopted  an  effective 
date  of  June  12.  2003,  with  a  phase-in 
period  through  January  1,  2004.  This 
phase-in  period  will  allow  for  mailer 
implementation  of  the  new  packaging 
requirements  for  diagnostic  (clinical) 
specimen  mailpieces  using  a  business 
reply  mail  format  and  regulated  medical 
waste  or  sharps  waste  mailpieces  using 
a  merchandise  return  service  format. 

2.  Comments  Related  to  the  Proposed 
Changes  Affecting  Diagnostic  (Clinical) 
Specimens 

Four  commenters,  including  the  three 
medical  laboratories  and  the  law  firm, 
submitted  comments  related  to  the 
proposed  requirements  for  clinical 
specimens. 

Two  of  the  medical  labs  and  the  law 
firm  all  maintained  that  the  Postal 
Service  proposal  to  require  placement  of 
the  biohazard  symbol  on  the  primary 
container  of  a  Risk  Group  1 ,  2  or  3 
diagnostic  (clinical)  specimen  was 
impractical.  They  noted  that  mailers 
would  incur  added  costs  to  place  the 
symbol  on  the  primary  container.  One 
commenter  also  noted  that  under  the 
Federal  requirements  issued  by  the  U.S. 
Department  of  Occupational  Health  and 
Safety  Administration  (OSHA),  the 
biohazard  symbol  is  required  to  appear 
on  the  secondary  container.  For  these 
reasons,  in  this  final  rule  the  Postal 
Service  has  changed  the  placement 
requirement  for  the  biohazard  symbol 
on  Risk  Group  1,2,  and  3  specimens. 
For  mailable  types  of  Risk  Group  1,2, 
and  3  specimens,  the  biohazard  symbol 
is  required  to  appear  on  the  secondary 
packaging,  except  in  the  instance  where 
the  secondary  packaging  also  serves  as 
the  outer  shipping  container  for  a  Risk 
Group  1  specimen.  In  that  instance,  then 
the  biohazard  symbol  must  appear  on 
the  inner  packaging  or  on  the  primary 
container.  The  biohazard  symbol  must 
not  appear  on  the  outer  shipping 
container  of  a  mailable  Risk  Group  1.2, 
or  3  specimen. 

One  of  the  medical  labs  opposed  the 
Postal  Service  proposal  to  include 
diagnostic  (clinical)  specimens  in  the 
description  of  Division  6.2  materials  in 
DMM  C023.8.1  because  they  felt  it  could 
be  confusing  to  most  mailers.  The  text 
in  DMM  G023.8.1  is  intended  to 
generally  identify  the  items  that  are 
described  under  the  category  of  Division 
6.2,  some  of  which  are  regulated  as 
infectious  substances,  and  some  of 
which  are  not.  The  definition  of  a 


Division  6.2  material  (infectious 
substance)  is  defined  in  DMM 
C023.8.2a.  and  that  definition  very 
closely  mirrors  the  definition  adopted 
by  DOT  in  49  CFR.  The  Postal  Service 
does  not  feel  that  the  general 
explanation  in  DMM  G023.8.1  is 
confusing  or  misleading,  but  has  made 
some  minor  changes  to  the  text  in  the 
final  rule  for  the  purpose  of  clarity. 

The  same  medical  lab  also  asked 
whether  it  was  the  intent  of  the  Postal 
Service  to  mirror  the  risk  group 
classifications  adopted  by  DOT.  The 
answer  is  yes.  The  Postal  Service 
believes  this  intent  was  clearly  stated  in 
the  proposed  rule,  and  it  is  also  restated 
in  Part  C  of  this  final  rule.  This 
commetiter  also  asked  whether  the 
Postal  Service  classified  all  diagnostic 
(clinical)  specimens  collected  for 
insurance  purposes  or  through  drug 
testing  programs  as  Risk  Group  1 
materials.  The  Postal  Service  cannot 
make  such  a  determination.  In  the 
proposed  rule  and  in  this  final  rule,  the 
Postal  Service  has  placed  the 
responsibility  for  the  proper 
determination  of  the  Risk  Group  on  the 
sender  {i.e.  generally  the  health  care 
professional  or  individual  who  collects 
the  specimen)  as  stated  in  DMM 
C023.8.2f.  The  Postal  Service  position 
on  this  point  is  in  alignment  with  the 
stance  DOT  adopted  in  49  CFR.  The 
Postal  Service  suggests  that  packaging 
distributors  include  information  to 
inform  the  collector  of  the  specimen 
that  the  packaging  may  only  be  used  to 
send  Risk  Group  1  specimens  and  that 
different  packaging  with  stricter 
requirements  must  be  used  to  send  Risk 
Group  2,  3,  or  4  specimens. 

Another  one  of  the  medical  labs  that 
provided  comments  requested  that  the 
Postal  Service  clarify  what  materials  are 
acceptable  for  a  primfuy  and  secondary 
container  holding  a  dry  specimen.  They 
also  asked  the  Postal  Service  to  clarify 
what  would  constitute  a  "securely 
sealed"  primary  receptacle  in  DMM 
C023.8.10b.  Unlike  the  DOT  regulations, 
the  Postal  Service  proposed  packaging 
requirements  for  dry  clinical  specimens 
since  these  types  of  specimens  are 
routinely  sent  through  the  U.S.  mail. 
Dry  specimens  often  include  materials 
such  as  saliva  swabs,  dried  blood  spots, 
and  fecal  smears.  In  the  final  rule,  the 
Postal  Service  has  made  a  few  minor 
changes  to  the  text  for  packaging  a  dry 
specimen  in  order  to  clarify  the 
requirements.  The  Postal  Service 
believes  these  changes  are  sufficient. 


3.  Comments  Related  to  the  Proposed 
Changes  Affecting  Regulated  Medical 
Waste  and  Sharps  Waste 

Five  parties,  including  the  four  sharps 
mailers  and  the  institute,  submitted 
comments  related  to  the  proposed 
changes  affecting  the  mailing  of 
regulated  medical  waste  and  sharps 
waste.  For  Postal  Service  purposes, 
regulated  medical  waste  is  defined  in 
DMM  C023.8.2e  and  sharps  waste  is 
defined  in  DMM  C023.8.2g. 

All  four  sharps  mailers  opposed  the 
Postal  Service  proposal  to  limit  the 
capacity  of  a  sharps  primary  receptacle 
to  a  maximum  of  3  gallons.  Two 
commenters  requested  a  limit  of  5 
gallons,  one  requested  a  limit  of  11 
gallons,  and  the  other  specified  no     ' 
maximim:!  limit.  Over  the  past  few 
years,  the  Postal  Service  has 
experienced  instances  in  which 
mailpieces  containing  sharps  waste  and 
having  a  5-gallon  primary  receptacle 
have  been  found  broken  open  in  the 
mailstream.  Although  the  number  of 
incidents  is  small,  the  Postal  Service 
believes  that  when  properly  designed 
and  packaged  prior  to  mailing,  no 
approved  sharps  container  should  break 
open  while  in  the  mailstream.  It  was  for 
this  reason,  and  to  ensure  the  safety  of 
postal  employees  who  handle  these 
mailpieces,  that  the  Postal  Service 
proposed  the  new  design  requirement. 
The  Postal  Service  does  not  agree  with 
the  commenters  that  a  primary 
receptacle  used  to  collect  sharps  (and 
designed  for  return  via  the  U.S.  mail) 
needs  to  be  larger  than  3  gallons  in 
capacity.  Most  sharps  container  systems 
previously  approved  by  the  Postal 
Service  have  a  primary  receptacle  with 
a  capacity  of  less  than  1  gallon.  Primary 
receptacles  having  a  capacity  of  3 
gallons  or  greater  are  not  generally  used 
to  collect  sharps  waste  for  mail-back 
purposes,  rather  they  are  used  to  collect 
other  types  of  nonsharps  waste. 
Accordingly,  the  Postal  Service  will 
adopt  a  3-gallon  limit  for  a  primary 
receptacle  used  to  collect  sharps  waste 
as  defined  in  DMM  C023.8.2g  and  a  5- 
gallon  limit  for  a  primary  receptacle 
used  to  collect  regulated  medical  waste 
as  defined  in  DMM  C023.8.2e. 

One  sharps  mailer  opposed  the  Postal 
Service  proposal  to  change  the 
requirements  for  the  secondary 
container  for  regulated  medical  waste 
and  sharps  waste  packaging  systems. 
The  same  sharps  mailer  also  opposed 
the  Postal  Service  proposal  to  prohibit 
easy-fold  bottoms  on  outer  shipping 
containers  if  they  are  not  reinforced 
with  a  water-resistant  tape.  The 
commenter  felt  thayhe  previous  Postal 
Service  requiremein  which  allowed  a 
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secondary  container  to  consist  o/  a  3  mil 
plastic  bag  with  a  reinforced  fiberboard 
sleeve  (open  on  the  top  and  bottom)  was 
sufficient.  They  also  felt  that  requiring 
a  reinforced  bottom  on  the  outer' 
shipping  container  was  uimecessary  and 
would  increase  their  production  costs. 
The  Postal  Service  feels  these  changes 
are  necessary  for-safety  reasons.  At  least 
two  incidents  have  occurred  in  which 
the  bottom  of  an  auto-fold  style  outer 
shipping  container  gave  way  during 
postal  handling  causing  the  bagged 
■    primary  receptacle  to  slide  out  of  the 
reinforced  sleeve  and  through  the 
bottom  of  the  outer  shipping  container. 
In  this  situation,  the  only  level  of 
protection  from  the  primary  container 
was  the  3  mil  plastic  bag,  which 
increased  the  safety  risk  to  postal 
employees.  For  this  reason,  the  Postal 
Service  adopts  the  packaging  change  for 
regulated  medical  waste  and  sharps 
waste  mailpieces  that  requires  the 
secondary  container  be  completely 
enclosed  in  »  watertight  container  or 
containment  system.  The  secondary 
container  may  consist  of  more  than  one 
component.  If  one  of  the  components  is 
a  plastic  bag,  it  must  be  at  least  3  mil 
thick  and  be  used  in  conjunction  with 
a  strong  and  securely  sealed  fiberboard 
box.  A  plastic  bag  by  itself  will  not  meet 
the  requirement  for  a  secondary 
container.  The  Postal  Service  also 
adopts  the  packaging  change  for 
regulated  medical  waste  and  sharps 
waste  mailpieces  to  require  that  the 
bottom  of  the  outer  shipping  container 
and  all  joints  and  flaps  be  securely 
taped,  glued,  or  stitched  to  maintain  the 
integrity  of  the  container.  When  tape  or 
glue  is  used  to  secure  an  outer  shipping 
container,  the  material  must  be  water- 
resistant. 

One  sharps  mailer  and  the  institute 
commented  that  the  Postal  Service 
proposed  definition  of  "regulated 
medical  waste"  should  also  include 
sharps.  Both  felt  that  the  Postal  Service 
should  not  maintain  a  separate  category 
for  sharps  waste  since  DOT  had  no  such 
distinction.  One  commenter  further 
stated  that  if  sharps  waste  were 
included  in  the  definition  of  regulated 
medical  waste,  then  the  Postal  Service 
would  only  need  one  set  of  packaging 
requirements  and  mailers  would  not 
have  to  use  different  marking 
requirements  for  mailpieces  containing 
regulated  medical  waste  and  sharps 
waste.  The  Postal  Service  does  not  agree 
with  those  arguments.  Since  the  Postal 
Service  began  allowing  medical  waste  in 
the  mail  more  than  ten  years  ago,  there 
has  been,  and  continues  to  be,  a  great 
deal  of  concern  involving  the  potentieil 
dangers  associated  with  sharps  waste 


should  package  failure  occur  during 
postal  handling.  The  Postal  Service  has 
experienced  a  few  instances  in  which  a 
used  syringe  was  found  protruding  from 
a  sharps  waste  mailpiece  that  was  not 
properly  packaged  prior  to  mailing.  For 
this  reason,  the  Postal  Service  will 
continue  to  maintain  separate  categories 
for  sharps  waste  and  other  mailable 
types  of  regulated  medical  waste.  This 
distinction  will  include  separate 
requirements  for  the  primary  receptacles 
and  different  marking  requirements  for 
the  outer  shipping  container.  The  Postal 
Service  does  not  feel  this  will  present  a 
hardship  on  mailers  since  many  already 
design  and  market  their  waste  container 
systems  for  specific  uses.  It  can  also  be 
noted  that  healthcare  professionals 
generally  do  not  mix  sharps  waste  in  the 
saide  containers  used  to  collect  other 
nonsharps  medical  waste. 

Although  not  proposed  by  the  Postal 
Service,  one  sharps  waste  mailer 
recommended  the  Postal  Service  require 
that  sharps  container  systems  be  tested 
by  "certified"  labs,  rather  than  by 
independent  labs,  as  already  permitted 
in  DMM  C023.8.7d.  The  Postal  Service 
has  not  noted  any  significant  problems 
with  the  use  of  independent  labs,  and 
therefore,  sees  no  reason  to  adopt  this 
recommendation.  The  problems 
associated  with  package  failiire  of 
sharps  waste  container  systems  appear 
to  be  caused  by  container  system  design 
or  the  improper  assembly  of  the 
container  system  by  the  end  user  prior 
to  mailing. 

The  institute  recommended  that  the 
Postal  Service  establish  a  "performance- 
based"  standard  for  packaging  rather 
than  adopt  new  requirements  for  sealing 
the  outer  shipping  container.  The 
institute  further  suggested  that  the 
Postal  Service  allow  a  manufacturer  or 
distributor  to  prove  that  their  packaging 
material  is  safe  when  placed  in  the  mail. 
We  believe  the  commenter 
misinterpreted  our  intent  and  might  not 
be  aware  of  the  preexisting  requirements 
for  package  testing.  The  Postal  Service 
has  always  required  that  packaging 
systems  for  sharps  waste  be  tested  by  an 
independent  testing  facility  using 
several  of  the  tests  detailed  in  49  CFR 
part  1 78.  Because  the  Postal  Service  has 
not  experienced  any  significant 
problems  with  the  test  reports  provided 
by  the  independent  testing  facilities,  we 
do  not  feel  there  is  a  need  to  change  the 
previously  existing  requirements  for 
package  testing.  Additionally  and  as 
stated  previously,  the  Postal  Service 
will  adopt  new  securing  requirements 
for  the  outer  shipping  container  to 
further  reduce  the  potential  for  package 
failure  during  postal  processing.  The 
adoption  of  this  requirement  is  directly 


related  to  specific  instances  of  package 
failure  that  have  occurred  during  postal 
handling. 

The  institute  also  recommended  the 
that  Postal  Service  require  the  assembly 
instruction  sheet  for  each  sharps 
container  system  also  include  a 
customer  service  telephone  number  for 
the  end  user  to  call  if  they  need 
assistance  or  find  a  component  part  is 
missing.  Although  the  Postal  Service 
did  not  include  this  requirement  in  the 
proposed  rule,  it  will  adopt  a  variation 
of  it  in  this  final  rule.  The  adopted  text 
will  require  that  each  assembly  sheet  for 
a  sharp  waste  or  regulated  medical 
waste  container  system  list  a  customer 
service  telephone  number  or  provide 
specific  information  on  where  such  a 
telephone  number  is  located  elsewhere 
on  the  container  system.  The  Postal 
Service  does  not  feel  this  will  present  a 
hardship  for  mailers,  since  many 
already  display  a  customer  service 
phone  number  on  their  asseinbly 
instruction  sheet?.  The  adoption  of  this 
requirement  will  help  provide  one  more 
Support  level  to  the  third-party  end  user 
who  is  being  relied  on  to  properly 
assemble  the  container  system  before 
depositing  it  into  the  mail.  Proper 
.  assembly  of  a  sharps  container  system 
prior  to  mailing  is  critical  to  ensuring  it 
will  be  safely  handled  and  transported 
without  deterioration  or  package  failure. 

The  institute  further  recommended 
that  the  Postal  Service  discontinue  the 
use  of  the  term  "waste  manifest"  in  the 
requirements  that  apply  to  the  mailing 
of  sharps  waste  and  replace  the  term 
with  "shipping  paper."  The  Postal 
Service  did  not  propose  this  change  and 
feels  it  is  unnecessary.  The  text  in  DMM 
C023.8.7c{3)  states  that  the  waste 
manifest  serves  as  the  shipping  paper. 
In  addition,  such  a  change  could  pose^    ~ 
a  hardship  for  regulated  medical  waste 
and  sharps  waste  mailers  who  presently 
identify  this  document  as  a  waste 
manifest,  by  causing  them  to  incur  the 
cost  for  redesigning  and  replacing  the 
documents. 

4.  Comments  Supporting  the  Proposed_^ 
Changes 

Seven  of  the  commenters,  including 
three  sharps  mailers,  two  medical  labs, 
the  institute,  and  the  law  firm, 
submitted  comments  that  supported 
some  of  the  requirements  in  the  Postal 
Service  proposed  rule.  Those  comments 
are  summarized  in  this  section. 

Two  of  the  sharps  mailers  stated  that 
they  did  not  oppose  the  Postal  Service 
proposal  to  limit  the  maximimi  weight 
of  a  mailpiece  containing  regulated 
medical  waste  or  sharps  waste  to  25 
pounds.  Another  further  stated  that,  in 
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general,  they  supported  the  Postal 
Service  proposed  rule. 

One  medical  lab  stated  they  were 
pleased  with  the  Postal  Service  changes 
that  would  improve  packaging  integrity 
and  they  supported  them.  The 
commonter  further  stated  that  they 
approved  of  the  text  in  DMM  C023.8.10a 
that  included  the  phrase  •'*  *  *  for 
drug  testing  programs  or  for  insurance 
purposes*  *  *"  within  the  definition 
of  the  term  diagnostic  (clinical) 
specimen.  The  commenter  stated  that 
the  slightly  stricter  packaging 
requirements  would  help  to  ensure  their 
receipt  of  safely  packaged  specimens. 

Three  commenters,  including  one 
medical  lab,  the  institute,  and  the  law 
firm,  supported  the  Postal  Service  effort 
to  align  the  mailing  standards  with  the 
DOT  regulations  in  49  CFR.  These 
commenters  felt  that  harmonization  of 
the  packaging  requirements  among  all 
agencies  and  regulators  would  be  a 
positive  benefit  for  all  mailers  and     - 
shippers. 

The  institute  also  stated  that  they 
recognized  and  supported  the  continued 
role  of  the  Postal  Service  in  providing 
mailing  options  for  senders  of  infectious 
substances  and  mail-back  systems. 

One  medical  lab  stated  they 
appreciated  the  Postd  Service  proposal 
to  provide  specific  packaging 
requirements  for  dry  specimens.  They 
further  noted  they  supported  the 
development  of  mailing  standards  that 
benefit  both  the  industry  and  the  Postal 
Service. 

Part  C — Summary  of  Changes 

In  this  final  rule,  the  Postal  Service 
adopts  the  following  changes  to  the 
mailing  standards  in  DMM  C023.8.0  for 
Division  6.2  infectious  substances: 

•  New  classification  criteria  for 
Division  6.2  infectious  substances  based 
on  the  defining  criteria  developed  by 
the  World  Health  Organization  (WHO) 
and  consistent  with  the  DOT  Federal 
regulations  in  49  CFR  for  domestic 
transport  and  the  International  Civil 
Aviation  Organization  (ICAO)  technical 
instructions  for  international  transport. 

•  New  DOT  packaging  requirements 
that  are  applicable  to  the  mailable  types 
of  Division  6.2  materials  and  consistent 
with  the  ICAO  technical  instructions. 
For  safety  reasons,  in  some  instances  the 
Postal  Service  volume  limits  are  lower 
than  the  DOT  limits. 

•  New  DOT  Federal  requirements  that 
regulate  diagnostic  (clinical)  specimens 
in  Risk  Groups  2.  3,  or  4  as  hazardous 
materials. 

•  New  IX)T  Federal  requirements  that 
do  not  regulate  certain  Risk  Group  1 
materials,  including  diagnostic  (clinical) 
specimens,  as  hazardous  materials. 


•  Revisions  and  modifications  in  the 
DOT  Federal  regulations  related  to  the 
definitions  of  Division  6.2  materials  and 
clarification  of  the  use  of  the  biohazard 
symbol  on  regulated  and  nonregulated 
material. 

In  addition,  the  Postal  Service  is 
adopting  a  few  minor  clarifications  and 
changes  to  the  hazardous  materials 
standards  in  DMM  C023  and  certain 
related  standards  in  DMM  C021,  C023, 
C024,  C050,  and  FOIO.  These  changes 
will  improve  clarity  in  the  standards 
and  reduce  misunderstandings.  They 
will  also  improve  packaging  integrity  for 
mailable  types  of  regulated  medical 
waste  and  sharps  waste,  and  provide  a 
greater  level  of  safety  during  handling 
for  both  Postal  Service  employees  and 
the  public.  These  changes  include:    ^ 

•  Minor  revisions  to  the  text  in  DMM 
C021  to  improve  clarity. 

•  Minor  clarifications  to  the 
definitions  in  DMM  C023.1.1  including 
added  text  in  the  definition  for  "air 
transportation  requirements"  to  note 
that  the  Postal  Service  does  not 
guarantee  air  transportation  service  for 
any  class  of  mail.  Air  transportation 
service  is  usually  provided  for  First- 
Class  Mail®.  Priority  Mail®,  and 
Express  Mail®  destined  to  zones  5 
through  8;  however,  air  transportation 
service  is  dependent  on  the  ability  of 
the  Postal  Service  to  procure  an  air 
carrier. 

•  Standardization  of  the  terminology 
used  in  DMM  C023  for  identifying  the 
different  components  required  for  the 
proper  packaging  of  mailable  hazardous 
materials. 

•  Expansion  of  the  requirements  in 
DMM  C023.8.0  to  establish  that  mailable 
types  of  regulated  medical  waste  are 
subject  to  the  same  authorization 
requirements  as  sharps  waste. 

•  Clarifications  and  minor  changes  to 
the  requirements  in  DMM  C023.8.0  for 
regulated  medical  waste  and  sharps 
waste  containers  to  enhance  the 
accuracy  of  the  regulations  and  reduce 
misunderstanding  of  the  standards.  In 
addition,  the  Postal  Service  adopts 
additional  limitations  for  regulated 
medical  waste  and  sharps  waste 
containers  to  ensiue  packaging  integrity 
during  Postal  Service  handling  and  to 
provide  a  greater  level  of  safety  for 
Postal  Service  employees  and  the 
public. 

•  Standardization  of  the  maximum 
weight  limit  in  DMM  C023  for  several 
different  types  of  mailable  hazardous 
materials  as  25  pounds  or  less.  This 
change  affects  nonflammable 
compressed  gases,  matches,  regulated 
medical  waste,  sharps  waste,  and 
nonspillable  wet  batteries. 


•  Reinstatement  of  former  DMM 
C024.18.0  (DMM  Issue  56)  with  revised 
text  to  clarify  the  mailability  of  odd- 
shaped  items  in  paper  envelopes  and  to 
support  the  restrictions  for  harmful 
matter  in  DMM  C021.  Additional 
clarifying  text  is  also  added  to  DMM 
C05O.2.2d. 

•  Revisions  to  DMM  FOIO  that 
prohibit  the  use  of  the  ancillary  service 
endorsement  "Change  Service 
Requested"  on  Priority  Mail,  First-Class 
Mail,  Standard  Mail,  and  Package 
Services  mail  containing  mailable 
hazardous  materials  under  DMM  C023. 
Also,  a  revision  to  require  a  return  or 
forwarding  endorsement  on  Standard 
Mail  containing  mailable  hazardous 
materials. 

These  changes  are  effective  June  12, 
2003.  However,  mailers  are  provided 
with  a  phase-in  period  through  January 
1,  2004,  for  implementation  of  the  new 
packaging  requirements  for  diagnostic 
specimen  mailpieces  using  a  business 
reply  mail  format  and  medical  waste 
mailpieces  (including  sharps  waste) 
using  a  merchandise  return  service 
format.  This  time  period  will  allow 
mailers  to  exhaust  any  existing 
packaging  stock  already  in  circulation. 

The  Postal  Service  believes  that  the 
adoption  of  the  changes  in  this  final  rule 
will  help  to  ensure  an  acceptable  level 
of  security  and  safety  during  Postal 
Service  handling  for  the  limited  types 
and  quantities  of  hazardous  materials 
that  are  permitted  in  the  U.S.  mail. 

Based  on  the  proposed  rule,  and  after 
careful  consideration  of  the  conunents 
received,  as  described  above,  the  Postal 
Service  adopts  the  following  changes  to 
the  Domestic  Mail  Manual,  which  are 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  part 
111: 

List  of  Subjects  in  39  CFR  Part  111 

Administrative  practice  and 
procedure.  Postal  Service. 

PART111-{AMENDED] 

■  1 .  The  authority  citation  for  3  9  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a):  39  U.S.C.  101, 
4P1.  403.  404,  414,  3001-3011,  3201-3219, 
3403-3406,  3621,  3626,  5001. 

■  2.  Revise  the  following  sections  of  the 
Domestic  Mail  Manual  (DMM)  as 
follows: 

Domestic  Mail  Manual  (DMM) 

*        *   '    •        •      ■ « 

C    Characteristics  and  Contend 
COCO    General  Information 
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C020    Restricted  or  Nonmailable 
Articles  and  Substances 

C021     Articles  and  Substances 
Generally 


2.0  NONMAILABLE  ARTICLES  AND 
SUBSTANCES— GENERAL 

2.1  Basic  Information 

[Delete  the  last  two  sentences  of  2.1 
and  insert  the  following  text  to  read  as 
follows:} 

*  *  *The  mailability  standards  that 
apply  to  perishable,  hazardous,  and 
restricted  matter  are  detailed  in  C022, 
C023.  and  C024.  respectively. 
Publication  52,  Hazardous,  Restricted, 
and  Perishable  Mail,  contains  additional 
clarification  and  further  describes  the 
conditions  of  preparation  and  packaging 
under  which  the  USPS  accepts  for 
mailing  potentially  harmful  matter  that 
is  otherwise  nonmailable.  Publication 
52  also  contains  detailed  information  on 
the  mailability  of  specific  hazardous 
materials. 


3.0  INJURIOUS  AND  HARMFUL 
ARTICLES 

3.1  General 

Except  as  provided  in  this  document, 
any  article,  composition,  or  material  is 
nonmailable  if  it  can  kill  or  injure 
another  or  injure  the  mail  or  other 
property.  Harmful  matter  includes  but  is 
not  limited  to: 
***** 

[Revise  item  b  to  read  as  follows:] 
b.  All  poisonous  animals  except 
scorpions  mailed  for  medical  research 
purposes  or  for  the  manufacture  of 
antivenom;  all  poisonous  insects;  all 
poisonous  reptiles;  and  all  types  of 
snakes,  turtles,  and  spiders. 


3.2    Hazardous  Materials 

•  [Revise  the  first  sentence  to  read  as 
follows:] 

Harmful  matter  also  includes 
regulated  hazardous  materials  as 
defined  in  C023  that  are  likely  to  harm 
USPS  employees  or  to  destroy,  deface, 
or  otherwise  damage  mail  or  postal 
equipment.*   *   * 

4.0    MARKING 


4.2     Addressing 

[Revise  4.2  to  read  as  follows:] 
For  any  nxatter  mailed  under  the 
provisions  in  C020,  the  recipient's  name 
and  address  must  be  affixed  or  applied 
directly  to  the  mailpiece  using  a 
material  or  method  that  is  not  water- 


soluble  and  not  easily  smeared  or 
rubbed  off.  Except  for  diagnostic 
specimen  mailpieces  using  a  business 
reply  mail  format  and  nonregulated 
materials,  a  return  address  that  includes 
the  sender's  name  and  address  must 
appear  on  all  matter  mailed  under  C020. 
The  return  address,  when  required, 
must  be  applied  using  a  material  or 
method  that  is  not  water-soluble  and  not 
easily  smeared  or  rubbed  off. 

4.3    Warning  Label 

[Revise  the  last  sentence  in  4.3  to  read 
as  follows:] 

*  *  *See  C023  for  the  warning  label 
requirements  that  apply  to  the  mailing 
of  hazardous  materials. 


C023    Hazardous  Materials 
Summary 

[Revise  the  Summary  to  read  as 
follows:] 

C023  describes  the  general  standards, 
restrictions,  and  prohibitions  that  apply 
to  the  mailability  of  hazardous 
materials. 

1.0  GENERAL 

1.1  Definitions 

The  following  conditions  apply: 
[Revise  the  last  sentence  in  item  a  to 
read  as  follows:] 

a.  *  *  *In  international  commerce, 
hazardous  materials  are  known  as 
dangerous  goods. 

[At  the  end  of  item  b,  add  a  new 
sentence  to  read  as  follows:] 

b.  *   *   *Almost  ail  limited  quantity 
materials  are  nonmailable. 

[At  the  end  of  item  c,  add  a  new 
sentence  to  read  as  follows:] 

c.  *   *   *ORM-D  materials  having  the 
proper  shipping  name  of  "consumer 
commodity  "  are  mailable  subject  to 
USPS  quantity  and  packaging  standards. 
***** 

[Revise  items  e  and  f  to  read  as 
follows:] 

e.  Air  transportation  requirements,  for 
the  purposes  of  C023  only,  apply  to  all 
mailable  hazardous  materials  sent  at  the 
First-Class  Mail,  Priority  Mail,  or 
Express  Mail  rates.  All  mailable 
hazardous  materials  sent  at  those  rates 
must  meet  the  requirements  that  apply 
to  air  transportation.  Mailable 
hazardous  materials  sent  at  any  of  those 
rates  may  or  may  not  be  transported  via 
air  depending  on  the  distance  between 
the  point  of  origination  and  the  point  of 
destination,  and  the  ability  of  the  USPS 
to  obtain  an  air  carrier  between  those 
points. 

f.  Surface  transportation 
requirements,  for  the  piu-poses  of  C023 
only,  apply  to  all  mailable  hazardous 


materials  sent  at  the  Standard  Mail  or 
Package  Services  rates.  All  mailable 
hazardous  materials  sent  at  the  Standard 
Mail  or  Package  Ser\ices  rates  must 
meet  the  requirements  that  apply  to 
surface  transportation. 
***** 

[Revise  item  h  to  read  as  follows:] 
h.  Secondary  container  is  the 
packaging  component  into  which  the 
primary  receptacle(s)  and  any  required 
absorbent  and  cushioning  material  is 
seciu^ly  placed.  The  packaging  of 
certain  mailable  hazardous  materials 
does  not  require  the  use  of  a  secondary 
container. 
[Revise  item  i  to  read  as  follows:] 
i.  Outer  shipping  container  is  the 
exterior  packaging  component  into 
which  a  primary  receptacle,  along  with 
any  required  absorbent  and  cushioning 
material,  and  the  secondary  container  (if 
required)  are  securely  placed.  The  outer 
shipping  container  bears  the  addressing 
information  along  with  all  required 
markings. 

1.2  U.S.  Department  of  Transportation 

[Revise  1.2  to  read  as  follows:] 

The  U.S.  Department  of 
Transportation  (DOT)  regulates  the 
surface  and  air  carriage  of  hazardous 
materials  within  the  United  States  via 
any  means  of  transportation.  The  DOT 
regulations  for  the  transport  of 
hazardous  materials  are  codified  in  Title 
49,  Code  of  Federal  Regulations  (49 
CFR)  100-185.  USPS  mailing  standards 
for  hazardous  materials  generally  adhere 
to  49  CFR,  but  also  include  many 
additional  limitations  and  prohibitions. 

[Renumber  current  1.3  through  1.9  as 
new  1.4  through  1.10  and  insert  new  1.3 
to  read  as  follows:]  v 

1.3  USPS  Standards 

The  USPS  standards  generally  restrict 
the  mailing  of  hazardous  materials  to 
ORM-D  materials  with  the  proper 
shipping  name  of  "consumer 
commodity"  that  meet  USPS  quantity 
limitations  and  packaging  requirements. 
The  few  non-ORM-D  materials 
permitted  to  be  mailed  are  subject  to  the 
standards  in  C023.  Detailed  information 
on  the  maildbility  of  specific  hazardous 
materials  is  contained  in  Publication  52, 
Hazardous,  Restricted,  and  Perishable 
Mail. 

1.4  Hazard  Class 


[Renumber  "Exhibit  1.3  DOT  Hazard 
Classes  and  Mailability  SummarX'"  as 
"Exhibit  1.4  DOT  Hazard  Classes  and^ 
Mailability  Summary. "] 
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1.6  Nfailability  Rulings 

[In  the  first  sentence,  change 
"package"  to  "mailpiece."] 

1.7  Warning  Labels 

[Change  "division  6.2  materials  under 
8.3"  to  "Division  6.2  materials  under 
8.5"  and  "as  required  in  1.7"  to  "as 
required  in  1.8".] 

1.8  Package  Markings 

[Delete  the  last  sentence  in  1.8  and 
insert  two  new  sentences  to  read  as 
follows:} 

*  *  *The  designation  "ORM-D"  or 
"ORM-D  AIR",  as  required,  must  be 
placed  within  a  rectangle  that  is 
approximately  6.3  mm  ('/4  inch)  larger 
on  each  side  than  the  designation. 
Mailable  ORM-D  materials  sent  as 
Standard  Mail  or  Package  Services  must 
also  be  marked  on  the  address  side  as 
"Surface  Only"  or  "Surface  Mail  Only." 

1.9  Shipping  Papers 

[Revise  1.9  to  read  as  follows:} 
A  shipper's  declaration  for  dangerous 
goods  (i.e.,  shipping  paper)  prepared 
under  49  CFR  172.200  through  172.205 
is  required  for  certain  types  of 
hazardous  materials  when  mailed.  The 
shipping  paper  must  be  completed  and 
signed  in  triplicate  by  the  mailer.  It 
must  be  affixed  to  the  outside  of  the 
mailpiece  within  an  envelope  or  similar 
carrier  that  can  be  easily  opened  and 
resealed  to  allow  viewing  of  the 
document.  Shipping  papers  are  required 
as  follows: 

a.  Air  transportation  requirements. 
Except  for  nonregulated  materials  sent 
under  8.3  or  8.10  and  diagnostic 
specimens  sent  under  8.6,  mailpieces 
containing  mailable  hazardous  materials 
sent  at  the  First-Class  Mail,  Priority 
Mail,  or  Express  Mail  rates  must  include 
a  shipping  paper. 

b.  Surface  transportation 
requirements.  Except  for  nonregulated 
materials  sent  under  8.3  or  8.10  and 
mailable  ORM-D  materials,  mailpieces 
containing  mailable  hazardous  materials 
sent  at  the  Standard  Mail  or  Package 
Services  rates  must  include  a  shipping 
paper. 

1.10  Air  Transportation  Prohibitions 

[Revise  the  first  two  sentences  in  1.10 
to  read  as  follows  (the  remainder  of  1.10 
is  unchanged):} 

AH  mailable  hazardous  materials  sent 
at  the  First-Class  Mail,  Priority  Mail,  or 
Express  Mail  rates  must  meet  the 
requirements  for  air  transportation.  The 
following  types  of  hazardous  materials 
that  are  prohibited  from  carriage  on  air 
transportation  must  not  be  sent  at  the 


First-Class  Mail.  Priority  Mail,  or 
Express  Mail  rates: 

***** 

2.0  EXPLOSIVES  (HAZARD  CLASS  1) 

2.1  Definition 

[In  the  second  sentence,  change 
"Exhibit  1.3"  to  "Exhibit  1.4".} 

2.2  Mailability  > 

[In  the  second  sentence,  change 
"division  1.4"  to  "Division  1.4S."} 

3.0  GASES  (HAZARD  CLASS  2) 

3.1  Definition 

t 

[In  item  b,  change  "division  2.1  or 

2.3  '  to  "Division  2.1  or  2.3".} 

3.2  Mailability 

[In  the  second,  third,  and  fourth 
sentences,  change  "division"  to 
"Division."} 

3.3  Container 

[Revise  3.3  to  read  as  follows:] 

An  other-than-metal  primary 
receptacle  containing  a  mailable  gas 
may  be  acceptable  if  the  water  capacity 
of  the  primary  receptacle  is  4  fluid 
ounces  (7.22  cubic  inches)  or  less  per 
mailpiece  and  the  primary  receptacle 
meets  49  CFR  requirements.  Mailable 
nonflammable  and  flammable 
compressed  gases  are  acceptable  in 
metal  primary  receptacles  that  have  a 
water  capacity  up  to  33.8  fluid  ounces 
(1  liter  or  61.0  cubic  inches),  depending 
on  their  internal  pressing.  A  DOT  2P 
container  must  be  used  as  the  primary 
receptacle  if  the  internal  pressure  is 
from  140  to  160  psig  at  130°F  (55°C).  A 
DOT  2Q  container  must  be  used  as  the 
primary  receptacle  if  the  pressure  is 
from  161  to  180  psig  at  130°F  (55°C).  A 
container  with  an  internal  pressure  over 
180  psig  at  130°F  {55°C)  is  prohibited 
from  mailing.  Mailable  flanunable 
compressed  gases  are  restricted  to  33.8 
fluid  ounces  (1  liter)  per  mailpiece. 
Mailable  nonflammable  compressed 
gases  are  permitted  in  individual  33.8 
fluid  ounce  (1  liter)  containers  that  must 
be  securely  packed  within  an  outer 
shipping  container.  Each  mailpiece 
must  not  exceed  a  total  weight  of  25 
pounds. 

3.4  Marking 

[In  the  first  sentence,  change  "Surface 
Mail  Only"  to  ""Surface  Only"  or 
"Surface  Mail  Only.""] 

4.0    FLAMMABLE  AND 
COMBUSTIBLE  LIQUIDS  (HAZARD 
CLASS  3) 


4.2  Flammable  Liquid  Mailability 

[In  items  a  and  b,  change  "secondary 
packaging"  to  "secondary  container": 
change  "outer  packaging"  to  "outer 
shipping  container";  and  change 
"Surface  Mail  Only"  to  ""Surface  Only" 
or  "Surface  Mail  Only. ""} 

4.3  Combustible  Liquid  Mailability 

[In  items  a  and  b,  change  "secondary 
packaging"  to  "secondary  container"; 
change  "outer  packaging"  to  "outer 
shipping  container";  and  change 
"Surface  Mail  Only"  to  "  "Surface 
Only"  or  "Surface  Mail  Only."  "} 

[Revise  item  c  to  read  as  follows:] 

c.  For  air  or  surface  transportation,  if 
the  flashpoint  is  above  200°F  (93°C)  the 
material  is  not  regulated  as  a  hazardous 
material.  Such  nonregulated  materials 
must  be  properly  and  securely  packaged 
to  prevent  leakage  under  the  general 
packaging  requirements  in  COIO. 

4.4  Cigarette  Lighters 

[In  the  second  sentence,  change 
"division  2.1 "  to  "Division  2.1".] 

[In  item  c,  change  "Surface  Mail 
Only"  to  "  "Surface  Only"  or  "Surface 
Mail  Only.""} 

5.0    FLAMMABLE  SOLIDS  (HAZARD 
CLASS  4) 


5.2  Mailability 

[Change  "outer  packaging"  to  "outer 
shipping  container"  and  change 
"Surface  Mail  Only"  to  "  "Surface 
Only"  or  "Surface  Mail  Only."  "} 

5.3  Matches 


[Revise  items  c  and  d  to  read  as 
follows:] 

c.  They  are  tightly  packed  in  a 
securely  sealed  primary  receptacle  to 
prevent  any  shifting  or  movement  that 
could  cause  accidental  ignition  by 
rubbing  against  adjoining  items.  The 
primary  receptacle(s)  is  placed  securely 
within  an  outer  shipping  container 
made  of  fiberboard,  wood,  or  other 
equivalent  material. 

Multiple  primary  receptacles  may  be 
placed  in  a  single  outer  shipping 
container.  The  address  side  of  the 
mailpiece  must  be  marked  "Surface 
Only"  or  "Surface  Mail  Only",  and 
"Book  Matches".  "Strike-9n-Card 
Matches",  or  "Card  Matches",  as 
appropriate.  A  shipping  paper  is  not 
required. 

d.  The  gross  weight  of  each  mailpiece 
is  not  more  than  25  pounds. 
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6.0    OXIDIZING  SUBSTANCES, 
ORGANIC  PEROXIDES  (HAZARD 

CLASS  5) 


6.2    Mailability 

[Revise  6.2  to  read  as  follows:] 
Oxidizing  substances  and  organic 
peroxides  are  prohibited  in 
international  mail.  For  domestic  mail,  a 
material  that  can  qualify  as  an  ORM-D 
material  is  permitted  via  air  or  surface 
transportation.  Liquid  materials  must  be 
enclosed  within  a  primary  receptacle 
having  a  capacity  of  1  pint  or  less;  the 
primary  receptacle(s)  must  be 
surrounded  by  absorbent  cushioning 
material  and  held  within  a  leak-resistant 
secondary  container  that  is  packed 
within  a  strong  outer  shipping 
container.  Solid  materials  must  be 
contained  within  a  primary  receptacle 
having  a  weight  capacity  of  1  pound  or 
less;  the  primary  receptacle(s)  must  be 
surrounded  with  cushioning  material 
and  packed  within  a  strong  outer 
shipping  container.  Each  mailpiece  may 
not  exceed  a  total  weight  of  25  pounds. 
The  address  side  of  each  mailpiece  must 
be  plainly  and  durably  marked  with 
"ORM-D  AIR"  or  "ORM-D,"  as 
applicable,  immediately  following  or 
below  the  proper  shipping  name.  A 
mailable  Class  5  material  sent  via 
surface  transportation  must  be  marked 
"Surface  Mail"  or  "Surface  Mail  Only" 
on  the  address  side.  A  mailable  material 
sent  via  air  transportation  must  bear  a 
shipper's  declaration  for  dangerous 
goods. 

7.0  TOXIC  SUBSTANCES  (HAZARD 
CLASS  6,  DIVISION  6.1) 

7.1  Definitions  ^ 

[In  the  first  sentence,  change 
"division  6.1  '  to  'Divisioij  6.1 ".] 

7.2  Mailability 

[In  the  second  sentence,  change 
"division  6.1"  to  "Division  6.1".} 

7.3  Authorized  Parties 

[In  the  first  sentence,  change 
"division  6.1"  to  "Division  6.1".] 

7.4  Packaging  and  Marking 

[In  item  a,  change  "inner 
receptacle(s)"  to  "primary 
receptacle(s)";  change  "secondary 
packaging"  to  "secondary  container"; 
change  "outer  packaging"  to  "outer 
shipping  container";  and  change 
"Surface  Mail  Only"  to  "  "Surface 
Only"  or  "Surface  Mail  Only. "  "] 

[In  item  b,  change  "secondary 
leakproof  (for  liquids)  or  siftproof  (for 
solids)  packaging"  to  "leakproof  (for 
liquids)  or  siftproof  (for  solids) 


secondary  container";  change 

"secondary  packaging"  to  "secondary 

container";  change  "outer  packaging" 

to  "outer  shipping  container";  and 

change  "Surface  Mail  Only"  to 

"  "Surface  Only"  or  "Surface  Mail  - 

Only.""] 

***** 

8.0  INFECTIOUS  SUBSTANCES 
(HAZARD  CLASS  6,  DIVISION  6.2) 

[Revise  8.0  to  read  as  follows:] 

8.1  General 

The  materials  covered  imder  Division 

6.2  include  infectious  substances  (j.e., 
etiologic  agents),  biological  products, 
cultures  and  stocks,  diagnostic  (clinical) 
specimens,  regulated  medical  waste, 
sharps  waste,  toxins,  and  used  health 
care  products.  Division  6.2  materials  are 
not  permitted  in  international  mail  or 
domestic  mail,  except  when  they  are 
intended  for  medical  or  veterinary  use, 
research,  or  laboratory  certification 
related  to  the  public  health;  and  only 
when  such  materials  are  properly 
prepared  for  mailing  to  withstand 
shocks,  pressure  changes,  and  other 
conditions  related  to  ordinary  handling 
in  transit.  Mailable  Division  6.2 
materials  sent  as  international  mail 
must  meet  the  standards  in 
International  Mail  Manual  135.  For 
domestic  mail,  mailable  Division  6.2 
materials  must  meet  the  applicable 
standards  in  8.0.  Unless  otherwise 
noted,  all  mailable  Division  6.2 
materials  in  Risk  Groups  2,  3,  or  4  must 
be  prepared  to  meet  the  requirements 
for  air  transportation. 

8.2    Definitions 

The  terms  used  in  the  standards  for 
Division  6.2  materials  are  defined  as 
follows: 

a.  Division  6.2  (infectious  substance) 
means  a  material  known  to  contain  or 
suspected  of  containing  a  pathogen.  A 
pathogen  is  a  virus  or  microorganism 
(including  its  viruses,  plasmids,  or  other 
genetic  elements,  if  any)  or  a 
proteinaceous  infectious  particle  (prion) 
that  has  the  potential  to  cause  disease  in 
humeuis  or  animals.  A  Division  6.2 
material  must  be  assigned  to  a  risk 
group  as  defined  in  8.2f.  Assignment  to 
a  risk  group  is  based  on  the  known 
medical  coijdition  and  history  of  the 
source  patient  or  animal,  endemic  local 
conditions,  symptoms  of  the  source 
patient  or  animal,  or  professional 
judgment  concerning  individual 
circumstances  of  the  source  patient  or 
animal.  Infectious  substances  are  subject 
to  applicable  requirements  in  42  CFR 
part  72  (Interstate  Shipment  of  Etiologic 
Agents). 


b.  Biological  product  means  a  virus, 
therapeutic  serum,  toxin,  antitoxin, 
vaccine,  blood,  blood  component  or 
derivative,  allergenic  product,  or 
analogous  product  used  in  the 
prevention,  diagnosis,  treatment,  or  cure 
of  diseases  in  humans  or  animals.  A 
biological  product  includes  a  material 
manufactured  and  distributed  in 
accordance  with  one  of  the  following 
provisions:  9  CFR  part  102  (Licenses  for 
Biological  Products);  9  CFR  part  103 
(Experimental  Products,  Distribution, 
and  Evaluation  of  Biological  Products 
Prior  to  Licensing);  9  CFR  part  104 
(Permits  for  Biological  Products);  21 
CFR  part  312  (Investigational  New  Drug 
Application);  21  CFR  part  314 
(Applications  for  FDA  Approval  to 
Market  a  New  Drug);  21  CFR  part  600- 
680  (Biologies);  or  21  CFR  part  812 
(Investigational  Device  Exemptions).  A  ' 
biological  product  known  to  contain  or 
suspected  of  containing  a  pathogen  in 
Risk  Group  2,  3,  or  4  must  be  classed  as 
Division  6.2,  described  as  an  infectious 
substance,  and  assigned  to  UN  2814  or 
UN  2900,  as  appropriate,  unless 
otherwise  excepted  by  standard. 

c.  Cultures  and  stocks  means  a 
material  prepared  and  maintained  for 
growth  and  storage  and  containing  a 
Risk  Group  2,  3,  or  4  infectious 
substance. 

d.  Diagnostic  (clinical)  specimen 
means  any  human  or  animal  material, 
including  excreta,  secreta,  blood  and  its 
components,  tissue,  and  tissue  fluids 
being  transported  for  diagnostic  or 
investigational  purposes,  but  excluding 
live  infected  animals.  A  diagnostic 
specimen  is  not  assigned  a  UN 
identification  number  unless  the  source 
patient  or  animal  has  or  may  have  a 
serious  human  or  animal  disease  fronjja 
Risk  Group  4  pathogen,  in  which  case 

it  must  be  classed  as  Division  6.2, 
described  as  an  infectious  substance, 
and  assigned  to  UN  2814  or  UN  2900. 
as  appropriate.  Assignment  to  UN  2814 
or  UN  2900  is  based  on  known  medical 
condition  and  history  of  the  patient  or 
animal,  endemic  local  conditions, 
symptoms  of  the  source  patient  or 
animal,  or  professional  judgment 
concerning  individual  circumstances  of 
the  source  patient  or  animal. 

e.  Regulated  medical  waste,  for  USPS 
purposes,  means  a  soft  waste  material 
(other  than  a  sharp)  known  to  contain  or 
suspected  of  containing  an  infectious 
substance  in  Risk  Group  2  or  3  and 
generated  in  the  diagnosis,  treatment,  or 
immunization  of  human  beings  or 
animals;  research  on  the  diagnosis, 
treatment,  or  immunization  of  human 
beings  or  animals;  or  the  production  or 
testing  of  biological  products.  Soft 
medical  waste  includes  items  such  as 
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used  rubber  gloves,  swabs,  gauze, 
tongue  depressors,  etc.  Regulated 
medical  waste  classified  in  Risk  Group 
4  is  nonmailable. 

f.  Risk  group  means  a  ranking  of  a 
microorganism's  ability  to  cause  injury 
through  disease.  A  risk  group  is  defined 
by  criteria  developed  by  the  World 
Health  Organization  (WHO)  that  are 
based  on  the  severity  of  the  disease 
caused  by  the  organism,  the  mode  and 


relative  ease  of  transmission,  the  degree 
of  risk  to  both  an  individual  and  a 
community,  and  the  reversibility  of  the 
disease  through  the  availability  of 
known  and  effective  preventive  agents 
and  treatment.  There  is  no  relationship 
between  a  risk  group  and  a  DOT  packing 
group.  Assignment  to  a  risk  group  is 
based  on  the  known  medical  condition 
and  history  of  the  source  patient  or    • 
animal,  endemic  local  conditions. 


symptoms  of  the  source  patient  or 
animal,  or  professional  judgment 
concerning  individual  circumstances  of 
the  source  patient" or  animal.  The  sender 
is  responsible  for  accurately  ranking  a 
mailable  material  within  the  correct  risk 
group.  Exhibit  8. 2f  details  the  criteria 
for  each  risk  group  according  to  the 
leVel  of  risk. 

Exhibit  8.2f   Risk  Group  Criteria 


Risk 
group 

■  .             Pathogen 

Risk  to 
Individuals 

Risk  to 
community 

4 

3 

2 

1  

A  pathogen  that  usually  causes  serious  human  or  animal  disease  and  that  can  be  readily  transmitted  1  High 

from  one  individual  to  another,  directly  or  indirectly,  and  for  which  effective  treatments  and  preven-  | 
tJve  measures  are  not  usually  available.                                                                                               , 

A  pathogen  that  usually  causes  serious  human  or  animal  disease  but  does  not  ordinarily  spread  from    High 

one  infected  individual  to  another,  and  for  which  effective  treatments  and  preventive  measures  are 
available 

A  pathogen  that  can  cause  human  or  animal  disease  but  is  unlikely  to  be  a  serious  hazard,  and,  while    Moderate 

capable  of  causing  serious  infection  on  exposure,  tor  which  there  are  effective  treatments  and  pre- 
ventive measures  available  and  the  nsk  of  spread  of  Infection  is  limited. 

A  microorganism  that  is  unlikely  to  cause  human  or  animal  disease.  A  material  containing  only  such    None  or  Very 
microorganisms  Is  not  subject  to  regulation  as  a  hazardous  material,  but  it  is  subject  to  the  pack-        Low. 
aging  requirements  In  8.10.  unless  othenwlse  noted  In  8.0. 

High. 

Low. 

Low. 

None  or  Very 
Low. 

g.  Sharps,  for  USPS  purposes,  means 
any  object  contaminated  with  a 
pathogen  or  that  may  become 
contaminated  with  a  pathogen  through 
handling  or  during  transportation  and 
that  is  also  capable  of  cutting  or 
penetrating  skin  or  a  packaging  material. 
Sharps  include  used  medical  waste  such 
as  needles,  syringes,  scalpels,  broken 
glass,  culture  slides,  culture  dishes, 
broken  capillary  tubes,  broken  rigid 
plastic,  and  exposed  ends  of  dental 
wires.  Sharps  waste  classified  in  Risk 
Croup  4  is  nonmailable. 

h.  Toxin  means  a  Division  6.1 
material  from  a  plant,  animal,  or 
bacterial  source.  A  toxin  containing  an 
infectious  substance  or  a  toxin 
contained  in  an  infectious  substance 
must  be  classed  as  Division  6.2, 
described  as  an  infectious  substance, 
and  assigned  to  UN  2814  or  UN  2900, 
as  appropriate. 

i.  Used  health  care  product  means  a 
medical,  diagnostic,  or  research  device 
or  piece  of  equipment,  or  a  personal 
care  product  used  by  consumers, 
medical  professionals,  or 
pharmaceutical  providers  that  does  not 
meet  the  deHnition  of  a  diagnostic 
specimen,  biological  product,  regulated 
medical  waste,  or  sharps  waste,  is 
contaminated  with  potentially 
infectious  body  fluids  or  materials,  and 
is  not  decontaminated  or  disinfected  to 
remove  or  mitigate  the  infectious  hazard 


prior  to  transportation.  A  used  health 
care  product  classified  in  Risk  Group  4 
is  nonmailable.  > 

8,3    Nonregulated  Materials 

The  following  materials  cue  not 
subject  to  regulation  as  Division  6.2 
hazardous  materials  and  are  mailable 
when  the  packaging  requirements  in 
8.10  are  met: 

a.  A  diagnostic  (clinical)  specimen 
known  to  contain  or  suspected  of 
containing  a  microorganism  in  Risk 
Group  1 ,  or  that  does  not  contain  a 
pathogen.  Also,  a  diagnostic  specimen 
in  which  the  pathogen  has  been 
neutralized  or  inactivated  so  that 
exposure  to  it  cannot  cause  disease. 

b.  A  biological  product  known  to 
contain  or  suspected  of  containing  a 
microorganism  in  Risk  Group  1,  or  that 
does  not  contain  a  pathogen.  Also  any 
biological  product,  including  an 
experimental  product  or  component  of  a 
product,  subject  to  Federal  approval, 
permit,  or  licensing  requirements,  such 
as  those  required  by  the  Food  and  Drug 
Administration  (FDA)  of  the  Department 
of  Health  and  Human  Services  (HHS)  or 
the  U.S.  Department  of  Agriculture 
(USDA). 

c.  Blood  collected  for  blood 
transfusion  or  the  preparation  of  blood 
products;  blood  products;  tissues 
intended  for  use  in  surgical  procedures; 
and  human  cell,  tissues,  and  cellular 
and  tissue-based  products  regulated 


under  authority  of  the  Public  Health 
Service  Act  and/or  the  Food,  Drug,  and 
Cosmetic  Act.  Also,  blood  collected  for 
blood  transfusion  or  the  preparation  of 
blood  products  and  sent  for  testing  as 
part  of  the  collection  process,  except 
where  the  person  collecting  the  blood 
has  reason  to  believe  it  contains  a 
pathogen  in  Risk  Group  2  or  3,  in  which 
case  the  test  sample  must  be  packaged 
under  8.6. 

d.  A  material,  including  a  Division  6.2 
waste,  that  previously  contained  an 
infectious  substance  that  has  been 
treated  by  steam  sterilization,  chemical 
disinfection,  or  other  appropriate 
method,  so  it  no  longer  meets  the 
deBnition  of  an  infectious  substance  in 
Risk  Group  2,  3,  or  4. 

e.  Forensic  material  in  Risk  Group  1 
transported  on  behalf  of  a  U.S. 
government,  state,  local,  or  Indian  tribal 
government  agency. 

f.  Environmental  microbiological 
samples,  such  as  samples  of  dust  from 
a  ventilation  system  or  mold  from  a 
wallboard.  collected  to  evaluate 
occupational  and  residential  exposure 
risks. 

8.4    Packaging — General 

All  materials  mailable  under  the 
provisions  in  8.0  must  be  properly 
packaged.  Exhibit  8.4a  lists  the  speciflc 
reference  in  8.0  under  which  each  type 
of  mailable  material  must  be  packaged. 
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Exhibit  8.4A    Packaging  References  for 
Materials  Mailable  Under  8.0 


Material 


Blood  for  Transfusion  

Biological  Product  

Culture  or  Stock .' 

Diagnostic  Specimen  

Division  6.2  (Infectious  Substance) 

Forensic  Material  

Regulated  Medical  Waste 

Sharps  Waste  

Toxin  (Division  6.2)  '. 

Treated  Medical  Waste 

Used  Health  Care  Product  

nm — nonmailable, 
n/a — not  applicable. 


1 


8.10 

8,10 

8.10 

8.10 

8.10 

8.10 

8.7 

8.7 

8.10 

8.10 

8.8 


Risk  group 


8.6 
8.5 
8.5 
8.6 
-8.5 
8.9 
8.7 
8.7 
8.5 
n/a 
8.8 


8.6 
8.5 
8.5 
8.6 
8.5 
8.9 
8.7 
8.7 
8.5 
n/a 
8.8 
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nm 
8.5 
85 

8.5 
8.5 
8.5 
nm 
nm 
8.5 
n/a 
nm 


8.5    Packaging  of  Division  6.2 
Infectious  Substances 

Division  6.2  materials  include 
infectious  substances  (etiologic  agents), 
biological  products,  cultures  or  stocks, 
and  toxins  known  or  suspected  to 
contain  a  Risk  Group  2,  3,  or  4 
pathogen.  It  also  includes  diagnostic 
specimens  known  or  suspected  to 
contain  a  Risk  Group  4  pathogen:  The 
packaging  of  Division  6.2  infectious 
substances  is  subject  to  these  standards: 

a.  All  Division  6.2  materials  must 
meet  the  packaging  requirements  in  49 
CFR  173.196.  Either  the  primary 
receptacle  or  the  secondary  container 
must  be  capable  of  withstanding, 
without  leakage,  an  internal  pressure 
that  produces  a  pressure  differential  of 
not  less  than  0.95  bar,  14  psi  (95  kPa), 
and  temperatures  in  the  range  of  -  40°F 
to  131°F  ( -40°C  to  55°C)  as  required  by 
49  CFR  173.196. 

b.  The  material  must  be  packaged  in 

a  securely  sealed  and  watertight  primary 
receptacle  (test  tube,  vial,  etc.)  that  is 
enclosed  in  another  watertight  and 
durable  secondary'  container  that  is 
securely  sealed.  Several  primarv 
receptacles  may  be  enclosed  in  the 
secondary  container  if  there  is  adequate 
cushioning  material  between  them  to 
prevent  breakage  during  normal 
handling,  and  if  the  total  volume  of  the 
material  in  all  enclosed  primary 
receptacles  does  not  exceed  50  ml  for 
liquids  or  50  g  for  solids.  The  primary 
receptacle(s)  and  the  secondary 
container  must  be  marked  with  the 
international  biohazard  symbol  as 
shown  in  Exhibit  8.7c(2). 

c.  The  space  between  the  primary 
receptacle{s)  and  the  secondary 
container  at  the  top,  bottom,  and  sides 
must  contain  enough  absorbent  material 
to  take  up  the  entire  conte"nts  of  the 
primary  receptacle(s)  in  case  of  breakage 
or  leakage. 

d.  The  primar)'  receptacle(s)  and  the 
secondary  container  must  be  securely 
enclosed  in  em  outer  shipping  container 


constructed  of  fiberboard  or  other 
equivalent  material.  No  external  surface 
of  the  outer  shipping  container  may  be 
less  than  3.9  inches  (100  mm)  as 
required  by  49  CFR'l  73.196.  An 
itemized  list  of  the  contents  of  the 
primary  receptacle(s)  must  be  enclosed 
between  the  secondary  container  emd 
the  outer  shipping  container. 

e.  Each  mailpiece  must  be  designed   - 
and  constructed  so  that,  if  it  were 
subject  to  the  environmental  and  test 
conditions  in  49  CFR  178.609,  there 
would  be  no  release  of  the  contents  to 
the  environment  and  no  significant 
reduction  in  the  effectiveness  of  the 
packaging. 

f.  All  mailpieces  sent  under  8.5  must 
be  sent  First-Class  Mail  or  Priority  Mail 
and  must  be  marked  on  the  address  side 
with  the  proper  shipping  name  and  UN 
number  of  the  material  [e.g.,  "UN  2814, 
Infectious  Substances,  Affecting 
Humans"  or  "UN  2900.  Infectious 
Substances.  Affecting  Animals").  Each 
n^ailpiece  must  bear  a  DOT  Class  6  label 
for  infectious  substances  (etiologic 
agents),  proper  UN  package 
specification  markings,  and  orientation 
markings.  A  shipping  paper  is  required. 
Any  mailpiece  classified  as  a  Risk 
Group  4  material  and  that  contains  any 
of  the  select  agents  or  toxins  listed  in  42 
CFR  73.4  or  73.5  must  meet  all 
requirements  in  42  CFR  72  and  must 
also  be  sent  using  Registered  Mail 
service. 

g.  Arjicles  that  include  dry  ice  as  a 
refrigerant  for  the  infectious  substance 
must  meet  the  requirements  in  49  CFR 
173.196(b)(2)(ii). 

8.6    Packaging  for  Diagnostic 
Specimens  in  Risk  Group  2  or  3 

A  diagnostic  (clinical)  specimen 
known  or  suspected  to  contain  a  Risk 
Group  4  pathogen  must  be  packaged 
under  8.5.  A  diagnostic  specimen 
classified  in  Risk  Group  1  must  be 
packaged  under  8.10.  A  diagnostic 
specimen  classified  in  Risk  Group  2  or 


3  and  that  meets  the  definition  in  8. 2d 
must  be  sent  as  First-Class  Mail.  Priority 
Mail,  or  Express  Mail.  Such  materials 
must  be  packaged  in  a  triple  packaging, 
consisting  of  a  primary'  receptacle, 
secondary  container,  and  outer  shipping 
container,  subject  to  the  following 
specific  requirements: 

a.  Liquid  Diagnostic  (Clinical) 
Specimens. 

(1)  The  specimen  must  be  contained 
in  a  leakproof  and  securely  sealed 
primary  receptacle.  A  single  primary 
receptacle  may  not  contain  more  than 
500  ml  of  a  specimen.  Multiple  primary 
receptacles  are  permitted  in  a  single 
mailpiece  if  the  mailpiece  does  not 
contain  more  than  4,000  ml.  The 
priipary  receptacle(s)  must  be 
surrounded  with  sufficient  cushioning 
material  to  withstand  shock  and 
pressure  changes  and  with  absorbent 
material  capable  of  taking  up4he  entire 
liquid  contents  should  the  primary 
receptacle(s)  leak. 

(2)  The  primary  receptacle(s)  and  the 
absorbent  material  must  be  securely 
packed  within  a  secondary  container  in 
such  a  way  that,  under  normal 
conditions  of  transport?  the  primary' 
receptacle  cannot  break,  be  punctured, 
or  leak  its  contents  into  the  secondary- 

.  container. 

(3)  The  secondary  container  must  be 
leakproof,  securely  sealed,  and  placed 
within  a  strong  outer  shipping  container 
having  suitable  cushioning  material 
such  that  any  leakage  of  the  contents 
does  not  impair  the  protective 
properties  of  the  cushioning  material  or 
the  outer  shipping  container.  The 
secondary  container  must  be  marked 
with  the  international  biohazard  symbol 
as  shown  in  Exhibit  8.7c{2). 

.  (4)  The  primary  receptacle(s)  or  the 
secondary  container  must  be  capable  of 
withstanding,  without  leakage,  an 
internal  pressure  producing  a  pressiue 
differential  of  not  less  than  0.95  bar.  14 
psi  (95  kPA).  The  completed  mailpiece 
must  be  capable  of  successfully  passing  . 
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the  drop  test  in  49  CFR  178.603  at  a 
drop  height  of  at  least  1.2  meters  (3.9 
feet).  The  address  side  of  the  outer 
shipping  container  must  be  clearly  and 
durably  marked  "Diagnostic  Specimen." 
A  shipping  paper  is  not  required. 

b.  Solid  (or  Dried)  Diagnostic 
Specimens. 

(1)  The  primary  receptacle  must  be 
siftproof  with  a  capacity  of  not  more 
than  500  g  (1.1  pounds). 

(2)  If  several  nagile  primary 
receptacles  are  placed  in  a  single 
secondary  container,  they  must  be 
individually  wrapped  or  separated  with 
sufficient  cushioning  material  to 
prevent  contact  between  them.  The 
secondary  container  must  be  siftproof  to 
contain  the  contents  should  the  primary 
receptacle(s)  leak.  The  secondary 
container  must  be  marked  with  the 
international  biohazard  symbol  as 
shown  in  Exhibit  «.7c(2). 

(3)  The  outer  shipping  container  may 
not  exceed  4  kg  (8.8  pounds)  capacity. 
The  outer  shipping  container  must  be 
clearly  and  durably  marked  "Diagnostic 
Specimen."  A  shipping  paper  is  not 
required. 

8.7     Sharps  Waste  and  Other  Mailable 
Regulated  Medical  Waste 

Regulated  medical  waste  and  sharps 
waste  known  to  contain  or  suspected  of 
containing  an  infectious  substance  in 
Risk  Group  4  are  nonmailable. 
Regulated  medical  waste  and  sharps 
waste  as  deHned  in  8.2e  and  8.2g, 
respectively,  and  classified  in  Risk 
Group  1,  2,  or  3  are  permitted  for 
mailing  only  using  merchandise  return 
service  (see  S923)  with  First-Class  Mail 
or  Priority  Mail,  subject  to  the  following 
requirements: 

a.  Authorization.  Each  distributor  or 
manufacturer  of  a  complete  regulated 
medical  waste  or  sharps  waste  mailing 
container  system  (including  all 
component  parts  required  to  safely  mail 
such  waste  to  a  storage  or  disposal 
facility)  must  obtain  authorization  from 
the  USPS  prior  to  mailing.  Before 
applying  for  authorization,  each  type  of 
mailing  container  system  must  be  tested 
and  certified  under  the  standards  in 
8.7d  by  an  independent  testing  facility. 
The  manufacturer  or  distributor  in 
whose  name  the  authorization  is  being 
sought  must  submit  a  written  request  to 
the  manager.  Mailing  Standards,  USPS 
Headquarters  (see  G043  for  address). 
The  request  for  authorization  must 
contain  the  following: 

(1)  An  irrevocable  $50,000  siu«ty 
bond  or  letter  of  credit  as  proof  of 
sufficient  financial  responsibility  to 
cover  disposal  costs  if  the  manufacturer 
(or  distributor)  ceases  doing  business 
before  all  its  waste  container  systems 


are  disposed  of  or  to  cover  cleanup  costs 
if  spills  occur  while  the  containers  are 
in  USPS  possession.  The  surety  bond  or 
letter  of  credit  must  be  issued  in  the 
name  of  the  manufacturer  or  distributor 
seeking  the  authorization  and  must 
name  the  USPS  as  the  beneficiary  or 
obligee,  as  appropriate. 

(2)  Address  of  the  headquarters  or 
general  business  ofHce  of  the  distributor 
or  manufacturer  seeking  the 
authorization. 

(3)  Address  of  each  disposal  and 
storage  site. 

(4)  List  of  all  types  of  mailing 
container  systems  to  be  covered  by  the 
request,  a  complete  sample  of  each 
mailing  container  system,  and  proof  of 
package  testing  certiHcations  performed 
by  the  independent  testing  facility  that 
subjected  the  packaging  materials  to  the 
testing  requirements  in  8.7d. 

(5)  Copy  of  the  proposed  waste 
manifest  (i.e.,  shipping  paper)  to  be  used 
with  each  mailing  coBtainer  system. 

(6)  24-hour  toll  free  telephone  number 
for  emergencies. 

(7)  List  of  the  types  of  waste  to  be 
mailed  for  disposal  in  each  mailing 
container  system. 

(8)  Copy  of  the  merchandise  return 
service  label  to  be  used  with  each 
mailing  container  system. 

b.  Packaging.  Regulated  medical 
waste  and  sharps  waste  in  Risk  Group 
4  are  nonmailable.  A  waste  material 
treated  by  steam  sterilization,  chemical 
disinfection,  or  other  appropriate 
method,  so  it  no  longer  meets  the 
deHnition  of  an  infectious  substance  in 
Risk  Group  2,  3,  or  4,  must  be  packaged 
under  8.10.  The  packaging  for  regulated 
medical  waste  and  sharps  waste  in  Risk 
Group  1,  2,  or  3  is  subject  to  these 
standards: 

(1)  Regulated  medical  waste  and 
sharps  waste  meeting  the  definitions  in 
8.2e  and  8.2g.  respectively,  must  be 
collected  in  a  rigid,  securely  sealed,  and 
leakproof  primary  receptacle.  For  sharps 
waste,  the  primary  receptacle  must  also 
be  puncture-resistant  and  may  not  have 
a  maximum  capacity  that  exceeds  3 
gallons  in  volume.  For  regulated 
medical  waste,  the  primary  receptacle 
may  not  have  a  maximum  capacity  that 
exceeds  5  gallons  in  volume.  Each 
primary  receptacle  may  not  contain 
more  than  50  ml  (1.66  ounces)  of 
residual  waste  liquid.  Each  primary 
receptacle  must  display  the 
international  biohazard  symbol  shown 
in  Exhibit  8.7c(2).  Each  primary 
receptacle  must  maintain  its  integrity 
when  exposed  to  temperatiires  between 
0°  and  120^. 

(2)  The  primary  receptacle  must  be 
packaged  within  a  watertight  secondary 
container  or  containment  system.  The 


secondary  container  may  consist  of 
more  than  one  component.  If  one  of  the 
components  is  a  plastic  bag,  it  must  be 
at  least  3  mil  in  thickness  and  be  used 
in  conjunction  with  a  strong  fiberboard 
box.  A  plastic  bag  by  itself  does  not 
meet  the  requirement  for  a  secondary 
container.  Several  primary  receptacles 
may  be  enclosed  in  a  secondary 
container.  The  primary  receptacle(s) 
must  fit  securely  and  snugly  within  the 
secondary  container  to  prevent  breakage 
during  ordinary  processing. 

(3)  The  seconaary  container  must  be 
enclosed  in  a  strong  outer  shipping 
container  constructed  of  200-pourid 
grade  corrugated  fiberboard.  The  joints 
and  flaps  of  the  outer  shipping 
container  must  be  securely  taped,  glued, 
or  stitched  to  maintain  the  integrity  of 
the  container.  When  tape  or  glue  is  used 
to  secure  an  outer  shipping  container, 
the  material  must  be  water-resistant. 
Fiberboard  boxes  with  interlock  bottom 
flaps  (i.e.,  easy-fold)  are  not  permitted  as 
outer  shipping  containers  unless 
reinforced  with  water-resistant  tape. 
The  secondary  container  must  fit 
securely  and  snugly  within  the  outer 
shipping  container  to  prevent  breakage 
during  ordinary  processing. 

(4)  There  must  be  enough  material 
within  a  watertight  barrier  to  absorb  and 
retain  three  times  the  total  liquid 
allowed  within  the  primary  receptacle 
(150  ml  per  primary  receptacle)  in  case 
of  leakage. 

(5)  Each  mailpiece  must  not  weigh 
more  than  25  pounds. 

(6)  In  each  mailing  container  system, 
the  authorized  manufacturer  or 
distributor  must  include  a  step-by-step 
instruction  sheet  that  clearly  details  the 
proper  sequence  and  method  of 
container  system  assembly  prior  to 
mailing  to  prevent  package  failure 
during  transport  due  to  improper 
assembly.  The  instruction  sheet  must 
also  include  a  customer  service 
telephone  number,  or  provide  specific 
information  on  where  such  a  telephone 
number  is  located  elsewhere  on  the 
container  system,  for  third-party  end 
users  to  contact  if  they  have  assembly 
questions  or  find  a  component  part  is 
missing. 

c.  Mailpiece  Labeling,  Marking,  and 
Documentation.  Regulated  medical 
waste  and  sharps  waste  must  meet  the 
following  requirements: 

(1)  Each  primary  receptacle  and  outer 
shipping  container  must  bear  a  label, 
which  cannot  be  detached  intact, 
showing:  (a)  The  company  name  of  the 
manufacturer  or  the  distributor  to  which 
the  mailing  authorization  is  issued;  (b) 
the  USPS  Authorization  Number,  and; 
(c)  the  container  ID  niunber  (or  unique 
model  number)  signifying  that  the 


Federal  Register /Vol.  68.  No.  109 /Friday,  June  6,  2003 /Rules  and  Regulations 


33869 


packaging  material  is  certified  and  that  (2)  The  primary  receptacle(s)  and  the       with  either  a  fluorescent  orange  or 

the  manufacturer  or  distributor  obtained     outer  shipping  container  must  bear  the        fluorescent  red  background  as  shownin 

the  authorization  required  by  8.7a.  international  biohazard  symbol  in  black      Exhibit  8. 7c(2). 

Exhibit  8.7c(2)  International  Biohazard  Symbol 


(3)  Each  mailpiece  must  have  a  four- 
part  waste  manifest,  which  also  serves 
as  the  shipping  paper.  The  manifest 
must  be  afiixed  to  the  outside  of  the 
mailpiece  in  an  envelope  or  similar 


carrier  that  can  be  easily  opened  and 
resealed  to  allow  review  of  the 
document.  The  manifest  must  comply 
with  all  applicable  requirements 
imposed  by  the  laws  of  the  state  from 


which  the  container  system  is  mailed. 
At  a  minimum,  the  information  in 
Exhibit  8;7c(3)  must  be  on  the  manifest. 


Exhibit  8.7c(3) 

Manifest  for  Regulated  Medical  Waste  and  Sharps  Waste  Containers 


1.  Generator  (Mailer):. 


a.  Name.  -  . 

b.  Complete  address  (not  a  Post  Office  box). 

c.  Telephone  numt)er. 

d.  Description  of  contents  of  mailing  container.  "Regulated  N/ledical  Waste"  or  "Regulated  Medical -Waste— Sharps'  is  required  as  appro- 
priate. 

e.  Date  container  was  mailed. 

f .  State  permit  number  of  approved  facility  in  which  contents  are  to  be  disposed  of. 


2.  Destination  Facility  (Disposal  SiteJ 


Complete  address  (not  a  Post  Office  box). 


3.  Generator's  (Mailer's)  Certification 


The  following  certification  statement  must  be  printed  on  manifest:  "I  certify  that  this  container  has  been  approved  for  the  mailing  of  [insert 
either  "regulated  medical  waste"  or  "sharps  waste,"  as  appropriate],  has  been  prepared  for  mailing  in  accordance  with  the  directions  for 
that  purpose,  and  does  not  contain  excess  liquid  or  nonmailable  material  in  violation  of  the  applicable  Postal  Service  regulations  I  AM 
AWARE  THAT  FULL  RESPONSIBILITY  RESTS  WITH  THE  GENERATOR  (MAILER)  FOR  ANY  VIOLATION  OF  18  USC  1716  WHICH 
MAY  RESULT  FROM  PLACING  IMPROPERLY  PACKAGED  ITEMS  IN  THE  MAIL.  I  also  certify  that  the  contents  of  this  consignment 
are  fully  and  accurately  described  above  by  proper  shipping  name  and  are  classified,  packed,  marked,  and  labeled,  and  in  proper  con- 
dition for  carriage  by  air  according  to  the  national  governmental  regulations." 

This  statement  must  be  followed  by  printed  or  typewritten  name  of  generator  (mailer),  signature  of  generator,  and  date  signed.' 


4.  Destination  Facility  (Storage  or  Disposal  Site) 


The  following  certification  statement  of  receipt,  treatment,  and  disposal  must  be  printed  on  manifest:  "I  certify  that  the  contents  of  this  con- 
tainer have  been  received,  treated,  and  disposed  of  in  accordance  with  all  local,  state,  and  federal  regulations." 

This  statement  must  be  followed  by  printed  or  typewritten  name  of  an  authorized  recipient  at  destination  facility,  signature  of  authorized 
recipient,  and  date  signed. 


5.  Transporter  Intermediate  Handler  Other  Than  the  Postal  Service  (If  Different  From  Destination  Facility) 


a.  Name. 

b.  Complete  address  (not  a  Post  Office  box). 

c.  Printed  or  typewritten  name  of  transporter  or  intermediate  handler. 

d.  Signature  of  transporter  or  intennediate  handler  and  date  signed. 


6.  Serialized  Waste  Manifests 


Each  waste  manifest  or  mail  disposal  service  shipping  record  must  be  serialized  using  a  unique  numbering  system  for  identification  pur- 
poses. 


7.  Comment  Area 


Each  manifest  must  contain  an  area  designated  for  entering  comments  or  noting  discrepancies. 
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8.  Completion  and  Distribution  of  Waste  Manifest 


Each  manifest  must  contain  instructions  for  property  completing  ttie  four-part  form.  Copies  of  tfie  form  must  t>e  distritMJted  as  foUows: 

a.  One  copy  must  t>e  kept  by  generator  (mailer).  I 

b.  One  copy  must  be  kept  by  transporter  or  intermediate  handler  for  90  days. 

c.  One  copy  must  be  kept  by  destination  facility  for  90  days. 

d.  One  copy  must  be  mailed  to  generator  by  destination  facility. 


9.  Emergency  Telephone  Number 


Each  manifest  must  bear  the  following  statement  with  appropriate  information:  "IN  CASE  OF  EMERGENCY,  OR  THE  DISCOVERY  OF 
DAMAGE  OR  LEAKAGE,  CALL  1-80(>-###-#### " 


(4)  The  outer  shipping  container  must 
bear  a  properly  prepared  merchandise 
return  service  label  (see  S923).  The 
merchandise  return  service  permit  must 
be  held  in  the  same  name  as  that  of  the 
authorized  medical  waste  mailer. 

(5)  The  outer  shipping  container  must 
be  marked  on  two  opposite  side  walls 
with  the  package  orientation  marking  in 
49  CFR  173.312  to  identify  the  proper 
upright  position  of  the  mailpiece  during 
handling. 

(6)  Mailpieces  containing  regulated 
medical  waste  or  sharps  waste  must  be 
marked  on  the  address  side  with  the 
correct  UN  number  and  proper  shipping 
name  (e.g..  "Regulated  Medical  Waste, 
UN  3291"  or  "Regulated  Medical 
Waste— Sharps,  UN  3291"). 

d.  Package  Testing.  Testing  must  be 
performed  by  an  independent  testing 
facility  on  one  sample  of  each  type  of 
mailing  container  system  to  prove 
compliance  with  8.7a.  The  sample 
mailing  container  system  must 
withstand  the  tests  in  49  CFR  178.604 
(leakproof  test),  178.606  (stacking  test), 
178.608  (vibration  standard),  and 
178.609(e),  (f),  and  (h)  (test 
requirements  for  packaging  for 
infectious  substances).  In  addition,  the 
absorbent  material  must  withstand  an 
absorbency  test  that  satisfies  the 
requirements  in  8.7b(4).  The  test  results 
must  show  that  if  every  container 
system  prepared  for  mailing  were  to  be 
subject  to  the  environmental  and  test 
conditions  in  49  CFR,  there  would  be  no 
release  of  the  contents  to  the 
environment  and  no  significant 
reduction  in  the  effectiveness  of  the 
packaging.  Periodic  retesting  must  be 
performed  whenever  a  change  is  made 
to  the  design  of  the  container  system  or 
every  24  months.-whichever  occurs  first. 

8.8    Packaging  of  Used  Health  Care 
Products 

A  used  health  care  product  known  or 
suspected  to  contain  a  Risk  Group  4 
pathogen  is  noiunailable.  A  used  health 
care  product  meeting  the  definition  in 
8.2i,  classified  in  Risk  Group  1,  2,  or  3, 
and  being  returned  to  the  manufacturer 
or  manufacturer's  designee  is  mailable 
as  First-Class  Mail,  Priority  Mail,  or 


Express  Mail  subject  to  the  following 
packaging  requirements: 

a.  Each  used  health  care  product  must 
be  drained  of  liquid  to  the  extent 
possible  and  placed  in  a  watertight 
primary  receptacle  designed  and 
constructed  to  ensure  that  it  remains 
intact  imder  normal  conditions  of 
transport.  For  a  used  health  care 
product  capable  of  cutting  or 
penetrating  skin  or  packaging  material, 
the  primary  receptacle  must  be  capable 
of  retaining  the  product  without 
puncture  of  the  packaging  under  normal 
conditions  of  transport.  The  primary 
receptacle  must  be  marked  with  the 
international  biohazard  symbol  as 
shown  in  Exhibit  8. 7c(2). 

b.  Each  primary  receptacle  must  be 
placed  inside  a  watertight  secondary 
container  designed  and  constructed  to 
ensure  that  it  remains  intact  under 
normal  conditions  of  transport.  The 
secondary  container  must  also  be 
marked  with  the  international  biohazard 
symbol  as  shown  in  Exhibit  8.7c(2). 

c.  The  secondary  container  must  be 
placed  inside  an  outer  shipping 
container  with  sufficient  cushioning 
material  to  prevent  movement  between 
the  secondary  container  and  the  outer 
shipping  container.  An  itemized  list  of 
the  contents  of  the  primary  receptacle 
and  information  concerning  possible 
contamination  with  a  Division  6.2, 
material,  including  its  possible  location 
on  the  product,  must  be  placed  between 
the  secondary  container  and  the  outer 
shipping  container.  A  shipping  paper 
and  a  content  marking  on  the  outer 
shipping  container  are  not  required. 

8.9    Packaging  of  Forensic  Material  in 
Risk  Groups  2  and  3 

Forensic  material  in  Risk  Group  1  sent 
on  behalf  of  a  U.S.  government,  state, 
local,  or  Indian  tribal  government 
agency  must  be  packaged  under  8.10. 
Forensic  material  known  or  suspected  to 
contain  a  Risk  Group  4  infectious 
substance  must  be  packaged  under  8.5. 
Forensic  material  known  or  suspected  to 
contain  a  Risk  Group  2  or  3  pathogen  is 
mailable  as  First-Class  Mail,  Priority 
Mail,  or  Express  Mail  when  packaged  in 
a  triple  packaging,  consisting  of  a 


primary  receptacle,  secondary 
container,  and  outer  shipping  container 
as  follows: 

a.  The  forensic  material  must  be  held 
within  a  securely  sealed  primary 
receptacle.  The  primary  receptacle  must 
be  surrounded  by  sufficient  absorbent 
material  (for  liquids)  and  cushioning 
material  to  protect  the  primary 
container  frism  breakage.  The  absorbent 
material  must  be  capable  of  taking  up 
the  entire  liquid  contents  of  the  primary 
receptacle  in  case  of  leakage.  The 
primary  receptacle  must  be  marked  with 
the  international  biohazard  symbol  as 
shown  in  Exhibit  8.7c(2). 

b.  The  primary  receptacle  and  the 

.  absorbent  and  cushioning  material  must 
be  enclosed  in  a  watertight  and  securely 
sealed  secondary  container.  The 
secondary  container  must  also  display 
the  international  biohazard  sjmibol  as 
shown  in  Exhibit  8.7c(2). 

c.  The  secondary  container  must  be 
firmly  and  snugly  packed  within  a 
strong  outer  shipping  container  that  is 
seciuely  sealed.  A  shipping  paper  and  a 
content  marking  on  the  outer  shipping 
container  are  not  required. 

8.10    Packaging  for  Risk  Group  1 
Materials 

Division  6.2  materials  in  Risk  Group 
1  are  not  subject  to  regulation  as 
hazardous  materials  (see  8.3),  but  when 
presented  for  mailing  they  must  be 
properly  packaged.  Regulated  medical 
waste,  sharps  waste,  and  used  health 
care  products  classified  in  Risk  Group  1 
must  be  packaged  and  mailed  luider  the 
applicable  requirements  in  8.7  or  8.8. 
All  other  Risk  Group  1  materials  are 
mailable  as  First-Class  Mail,  Priority 
Mail,  Express  Mail,  or  Package  Services. 
Such  materials  must  be  held  within  a 
securely  sealed  primary  receptacle.  The 
primary  receptacle  must  be  surrounded 
by  sufficient  absorbent  material  (for 
liquids)  and  cushioning  material  to 
protect  the  primary  receptacle  fi-om 
breakage.  The  absorbent  material  must 
be  capable  of  taking  up  the  entire  liquid 
contents  of  the  primary  receptacle  in 
case  of  leakage.  Either  the  primary 
receptacle  or  the  inner  packaging  must 
be  marked  with  the  international 
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biohazard  symbol  as  shown  in  Exhibit 
8.7c(2).  The  primary  receptacle  and  the 
absorbent  and  cushioning  material  must 
be  snugly  enclosed  in  a  strong  outer 
shipping  container  that  is  securely 
sealed.  A  shipping  paper  and  a  content 
marking  on  the  outer  shipping  container 
are  not  required.  Risk  Group  1 
diagnostic  specimens  and  biological 
products  are  subject  to  the  following 
packaging  standards: 

a.  Liquid  Diagnostic  (Clinical) 
Specimens  and  Biological  Products.  A 
diagnostic  (clinical)  specimen  in  Risk 
Group  4  or  a  biological  product  in  Risk 
Group  2,  3,  or  4  must  be  packaged  imder 

8.5.  A  diagnostic  specimen  in  Risk 
Group  2  or  3  must  be  packaged  under 

8.6.  The  packaging  of  a  diagnostic 
specimen  in  Risk  Group  1  (e.g.,  a  urine 
specimei^  or  blood  specimen  used  in 
drug-testing  programs  or  for  insurance 
purposes)  or  a  biological  product  (e.g., 
polio  vaccine)  in  Risk  Group  1  is  subject 
to  the  following  standards: 

(1)  Not  Exceeding  50  nil.  A  diagnostic 
specimen  or  biological  product 
consisting  of  50  ml  or  less  per  mailpiece 
must  be  packaged  in  a  seciuely  sealed 
primary  receptacle.  Two  or  more 
primary  receptacles  whose  combined 
volume  does  not  exceed  50  ml  may  be 
enclosed  within  a  single  mailpiece. 
Sufficient  absorbent  material  and 
cushioning  material  to  withstand  shock 
and  pressure  changes  must  surround  the 
primary  receptacle(s),  or  be  otherwise 
configured  to  take  up  the  entire  liquid 
contents  in  case  of  leakage.  The  primary 
receptacle(s)  and  the  absorbent 
cushioning  must  be  enclosed  in  a 
secondary  container  having  a  leakproof 
barrier  that  can  prevent  failure  of  the 
secondary  container  if  the  primary 
receptacle(s)  should  leak  during 
transport.  The  secondary  container  must 
be  securely  sealed  and  it  may  serve  as 
the  outer  shipping  container  provided  it 
has  sufficient  strength  to  withstand 
ordinary  postal  processing.  The 
secondary  container  must  be  marked 
with  the  international  biohazard  symbol 
as  shown  in  Exhibit  8.7e(2),  except 
when  the  secondary  packaging  also 
serves  as  the  outer  shipping  container. 
In  that  case,  the  biohazard  symbol  must 
appear  either  on  the  inner  packaging  or 
on  the  primary  container.  A  shipping 
paper  and  a  content  marking  on  the 
outer  shipping  container  are  not 
required. 

(2)  Exceeding  5Q  ml.  A  clinical 
specimen  or  biological  product  that 
exceeds  50  ml  must  be  packaged  in  a 
seciuely  sealed  primary  receptacle.  A 
single  primary  receptacle  must  not 
contain  more  than  500  ml  of  specimen. 
Two  or  more  primary  receptacles  whose 
combined  volume  does  not  exceed  500 


ml  may  be  enclosed  in  a  single 
secondary  container.  Sufficient 
absorbent  material  and  cushioning 
material  to  withstand  shock  and 
pressing  changes  must  surroimd  the 
primary  receptacle(s),  or  be  otherwise 
configiired  to  take  up  the  entire  liquid 
contents  in  case  of  leakage.  The  primary 
receptacle(s)  and  the  absorbent 
cushioning  must  be  enclosed  in  a 
secondary  container  having  a  leakproof 
barrier  that  can  prevent  failure  of  the 
secondary  container  if  the  primary 
receptacle(s)  should  leak  diuing 
transport.  The  secondary  container 
cannot  serve  as  the  outer  shipping 
container.  The  secondary  container 
must  be  marked  with  the  international 
biohazard  s)rmbol  as  shown  in  Exhibit 
8.7c(2).  The  secondary  container  must 
be  securely  and  snugly  enclosed  in  a 
fiberboard  box  or  container  of 
equivalent  strength  that  serves  as  the 
outer  shipping  container.  The  maximum 
amoimt  of  a  specimen  that  may  be 
enclosed  in  a  single  mailpiece  must  not 
exceed  4,000  ml.  A  shipping  paper  and 
a  content  marking  on  the  outer  shipping 
.container  are  not  required. 

b.  Solid  (or  Dried)  Specimens.  A  solid 
or  dry  specimen,  such  as  a  saliva  swab, 
blood  spot,  or  fecal  smear  in  Risk  Group 
1  must  be  completely  dried  prior  to 
placing  it  in  or  on  a  seciue  primary 
receptacle.  Cushioning  material  to 
withstand  shock  and  pressiue  changes 
is  only  required  if  the  dry  specimen  is 
•  held  in  a  breakable  primary  receptacle. 
When  required,  the  cushioning  material 
must  surround  the  primary  receptacle  to 
prevent  breakage  or  damage  to  the 
primary  receptacle.. The  primary 
receptacle  (and  cushioning  material,  if 
required)  must  be  enclosed  in  a 
secondary  container  having  a  leakproof 
barrier  that  can  prevent  failiure  of  (he 
secondary  container  if  the  .primary 
receptacle  breaks  during  shipment.  The 
secondary  container  must  be  securely 
sealed  and  it  may  serve  as  the  outer 
shipping  container  provided  it  has 
sufficient  strength  to  withstand  ordinary 
postal  processing.  The  secondary 
container  must  be  marked  with  the 
international  biohazard  symbol  as 
shown  in  Exhibit  8.7c(2),  except  when 
the  secondary  packaging  also  serves  as 
the  outer  shipping  container.  In  that 
case,  the  biohazard  symbol  must  appear 
either  on  the  inner  packaging  or  on  the 
primary  container.  A  shipping  paper 
and  a  content  marking  on  the  outer 
shipping  container  are  not  required. 

9.0    RADIOACTIVE  MATERIALS 
(HAZARD  CLASS  7) 

[Change  "Publication  52,  Acceptance 
of  Hazardous,  Restricted,  or  Perishable 


Matter"  to  "Publication  52,  Hazardous, 
Restricted,  or  Perishable  Mail. "] 

10.0    CORROSIVES  (HAZARD  CLASS 
8) 


10.2  Mailability 

[In  item  a,  change  "secondary 
packagings"  to  "secondary  containers";, 
change  "secondary  packaging"  to 
"secondary  container";  and  change 
"outer  packaging"  to  "outer  shipping 
container".} 

[In  item  b,  change  "secondary 
packaging"  to  "secondary  container" 
and  change  "outer  packaging"  to  "outer 
shipping  container".} 

10.3  Marking 

[In  the  first  sentence,  change  "Surface 
Mail  Only"  to  "  "Surface  Only"  or 
"Surface  Mail  Only. "  "} 

10.4  Nonq>illable  Wet  Electric  Storage 
Batteries 


[Revise  item  a  to  read  as  follows:} 
a.  The  nonspillable  battery  must  be 
protected  from  short  circuits, 
surrounded  with  sufficient  cushioning 
material,  and  securely  packaged  in  a 
strong  fiberboard  box  that  serves  as  the 
outer  shipping  container. 

[In  item  b,  change  "outer  packaging" 
to  "outer  shipping  container".] 
***** 

[In  item  d,  change  "50  pounds"  to  "25 
pounds. "} 

11.0  MISCELLANEOUS  HAZARDOUS 
MATERL\LS  (HAZARD  CLASS  9) 

11.1  Definition 

[In  the  second  sentence,  remove 
"magnetized  materials, ".] 

***** 

11.3  Marking 

[In  the  first  sentence,  change  "Surface 
Mail  Only" to  "  "Surface  Only"  or 
"Surface  Mail  Only."  "} 

11.4  Dry  Ice 

[In  item  a,  change  the  heading  "Air 
Transportation" io  "Air  Transportation 
Requirements."} 

[In  item  b,  change  the  heading 
"Surface  Transportation"  to  "Surface 
Transportation  Requirements".  Also 
change  "Surface  Mail  Only"  to 
"  "Surface  Only"  or  "Surface  Mail 
Only.""] 
***** 

[Renumber  current  11.5  as  new  12.0 
to  read  as  follows  J 
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12.0    OTHER  REGULATED 
MATERIALS— MAGNETIZED 
MATERIALS 

[Change  the  introductory  pamgraph 
in  new  12.0  to  read  as  follows  (the 
remainder  of  new  12.0  is  unchanged):! 

A  magnetized  material  is  not 
classified  within  any  of  the  nine  hazard 
classes.  Such,  material  is  regulated  as  a 
hazardous  material  only  if  offered  for 
carriage  on  air  transportation  and  when 
it  has  a  magnetic  field  strength  capable 
of  causing  the  deviation  of  aircraft 
instruments.  Regulated  magnetized 
materials  ar^  mailable  subject  to  the 
following  limitations: 

a.  Definition. 

[In  the  second  sentence  in  item  a. 
change  "a  hazard  class  9  material"  to 
"a  hazardous  material. "] 

b.  Mailability. 

[In  the  third  sentence  in  item  b, 
change  "Publication  52"  to  "Publication 
52,  Hazardous,  Restricted,  and 
Perishable  Mail. "] 


C024  Other  Restricted  or  Nonmailable 
Matter 


[Renumber  current  18.0  and  19.0  as 
new  19.0  and  20.0,  and  insert  new  18.0 
to  read  as  follows:] 

18.0    ODD-SHAPED  ITEMS  IN  PAPER 
ENVELOPES 

Pens,  pencils,  key  rings,  bottle  caps, 
and  other  similar  odd-shaped  items  are 


not  permitted  in  letter-size  or  flatrsize 
paper  envelopes  unless  they  are 
wrapped  within  the  other  contents  of 
the  envelope  to  streamline  the  shape  of 
the  mailpiece  and  prevent  damage 
during  postal  processing.  If  an  odd- 
shaped  item  is  not  properly  wrapped,  it 
could  burst  through  the  envelope  and 
cause  injury  to  employees  and  damage 
to  USPS  processing  equipment.  Odd- 
shaped  items  that  are  properly  wrapped 
within  paper  envelopes  and  sent  at  the 
First-Class  Mail  or  Standard  Mail 
nonautomation  rates  may  be  subject  to 
the  nonmachinable  surcharge  under 
El 30  or  E620,  as  applicable.  Certain 
types  of  odd-shaped  items,  when 
properly  wrapped,  are  permitted  as 
automation  rate  letter-size  mail  subject 
to  the  standards  in  C810.  Flat-size 
automation  rate  mail  is  subject  to  the 
uniform  thickness  requirement  in  C820. 


C050    Mail  Processing  Categories 


2.0    LETTER-SIZE  MAIL 


2.2    Nonmachinable  Criteria 

A  letter-size  piece  is  nonmachinable  if 
it  has  one  or  more  of  the  following 
characteristics  (see  COIO.1.3  to 
determine  the  length,  height,  top,  and 
bottom  of  a  mailpiece): 


[Revise  item  d  by  adding  a  reference 
to  C024.18.0  to  read  as  follows:] 

d.  Contains  items  such  as  pens, 
pencils,  or  loose  keys  or  coins  that  cause 
the  thickness  of  the  mailpiece  to  be 
uneven  (see  C024.18.0). 
***** 

F    Forwarding  and  Related  Services 
FOOO    Basic  Services 

FOlO    Basic  Information  • 


5.0  CLASS  TREATMENT  FOR 
ANCILLARY  SERVICES 

5.1  First'Class  Mail  and  Priority  Mail 

***** 

[Revise  item  e  to  read  as  follows:] 
e.  "Change  Service  Requested"  is  not 
permitted  for  the  following: 

(1)  Priority  Mail,  other  than  Priority 
Mail  containing  perishable  matter  under 
C022  (except  for  live  animals). 

(2)  First-Class  Mail  or  Priority  Mail 
containing  hazardous  materials  under 
C023. 

(3)  First-Class  Mail  or  Priority  Mail     . 
with  a  special  service  other  than 
Delivery  Confirmation  or  Signature 
Confirmation. 

Exhibit  5.1    Treatment  of 
Undeliverable  First-Class  Mail  and 
Priority  Mail 

[Revise  the  listing  for  "Change  Service 
Requested"  to  read  as  follows:] 


Mailer  endorsement 


USPS  treatment  .of  UAA  pieces 


"Change  Service  Re- 
quested" ^. 


Option  1  2 

In  all  cases  (regardless  of  whether  a  change-of-address  order  is  on  file):  Separate  notice  of  new  address  or  reason 
for  nondelivery  provided  (in  either  case,  address  correction  fee  charged);  piece  disposed  of  by  USPS. 

Option  22 

If  no  change-of-address  order  on  file:  Piece  disposed  of  by  USPS;  separate  notice  of  reason  for  nondelivery  pro- 
vided (address  correction  fee  charged). 

If  change-of-address  order  on  file: 

t*/lonths  1  through  12:  piece  forwarded  (no  charge);  separate  notice  of  new  address  provided  (address  con-ection  fee 
charged). 

Months  13  through  18:  piece  disposed  of  by  USPS;  separate  notice  of  new  address  provided  (address  correction  fee 
charged). 

After  month  18:  piece  disposed  of  by  USPS;  separate  notice  of  reason  for  nondelivery  provided  (address  con-ection 

fee  charged). 
Restrictions  (for  Options  1  and  2):  The  following  restrictions  apply: 

(1)  This  endorsement  is  limited  to  use  on  valid  mailpieces  bearing  a  proper  ACS  participant  code  and  only  for:  (a) 
Priority  Mail  containing  perishable  matter  (other  than  live  animals)  and  the  maricing  "Perishable"  and;  (b)  First- 
Class  Mail  (excluding  hazardous  materials). 

(2)  Delivery  Confirmation  and  Signature  Confirmation  are  the  only  special  services  permitted  with  this  endorsement. 


[Revise  the  text  of  footnote  2  to  read 
as  follows:] 


2.  Valid  only  for  ACS  participating 
pieces  (subject  to  F030)  other  than 
pieces  containing  hazardous  materials. 


5.3    Standard  Mail 
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[Reletter  current  items  c  through  j  as 
new  items  d  though  k,  and  add  new  item 
c  to  read  as  follows:] 

c>  The  endorsement  "Change  Service 
Requested"  is  not  permitted  for 
Standard  Mail  containing  hazardous 
materials  under  C023.  Standard  Mail 


containing  hazardous  materials  must 
bear  the  endorsement  "Address  Service 
Requested,"  "Forwarding  Service 
Requested,"  or  "Return  Service 
Requested." 


Exhibit  5.3a    Treatment  of 
Undeliverable  Standard  Mail 

[Revise  the  listings  for  "No 
endorsement",  "Address  Service 
Requested",  and  "Change  Savice 
Requested"  to  read  as  follows:] 


Mailer  endorsement 


USPS  treatment  of  UAA  pieces 


No  endorsment  1  In  all  cases:  Piece  disposed  of  by  USPS. 

Restrictions:  Standard  Mail  containing  hazardous  materials  must  bear  a  permissible  endorsement  (see  5  3e) 
Address  Service  Re-  ♦  •  .  .  .  '^  ^       w.^^c;. 

quested"  2. 


"Change  Service  Re- 
quested" ^  3. 


In  all  cases:  Separate  notice  of  new  address  or  reason  for  nondelivery  provided  (in  either  case,  address  correction 

fee  charged);  piece  disposed  of  by  USPS. 
Restrictions:  The  following  restrictions  apply: 

(1)  Delivery  Confirmation  is  the  only  special  service  pennitted  with  this  endorsement. 

(2)  This  endorsement  is  not  permitted  for  Standard  Mail  containing  hazardous  materials. 


[Renumber  footnote  1  as  2,  and  add 
new  footnotes  1  and  3,  to  read  as 
follows:] 

1.  Not  valid  for  pieces  containing 
hazardous  materials. 

2.  Valid  for  all  pieces,  including 
Address  Change  Service  (ACS) 
participating  pieces. 

3.  Not  valid  for  pieces  containing 
hazardous  materials.  Valid  for  all  other 


Mailer  endorsement 


pieces,  including  ACS  peirticipating  - 
pieces. 

***** 

5.4    Package  Services    . 

***** 

[Reletter  current  items  c  through  e  as 
new  items  d  through  f,  and  add  new 
item  c  to  read  as  follows:] 


c.  The  endorsement  "Change  Service 
Requested"  is  not  permitted  for  Package 
Services  mail  containing  hazardous 
materials  under  C023. 


Exhibit  5.4    Treatment  of 
Undeliverable  Package  Services  Mail 

[Revise  the  listing  for  "Change  Service 
Requested"  to  read  as  follows:] 


USPS  treatnwnf  of  UAA  pieces 


"Change  Service  Re- 
quested" 2. 


In  all  cases:  Separate  notice  of  new  address  or  reason  for  nondelivery  provided  (in  either  case  address  con-ection 

fee  charged);  piece  disposed  of  by  USPS. 
Restrictions:  The  following  restrictions  apply:  • 

(1)  Delivery  Confirmation  and  Signature  Confirmation  are  the  only  special  services  permitted  with  this  endorsement. 

(2)  This  endorsement  is  not  pennitted  for  Package  Services  Mail  containing  hazardous  materials. 


[Add  new  footnote  2  to  read  as 
follows:] 

2.  Not  valid  for  pieces  containing 
hazardous  materials.  Valid  for  all  other 
pieces,  including  ACS  participating 
pieces. 

***** 

An  appropriate  amendment  to  39  CFR 
part  111  to  reflect  these  changes  will  be 
published. 

Neva  Watson, 

Attorney.  Legislative. 

[FR  Doc.  03-14185  Filed  6-5-03;  8:45  am] 

BILUNG  CODE  7710-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NO  97-20031 9b;  FRL-7498-1  ] 

Approval  and  Promulgation  of 
Implementation  Plans;  North  Carolina: 
Approval  of  Revisions  to  the  Visible 
Emissions  Regulation  Within  the  North 
Carolina  State  Implementation  Plan 

AGENCY:  Enviromnental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  On  April  16,  2001,  (he  North 
Carolina  Department  of  Environment 
and  Natural  Re'Soiu-ces  submitted 
revisions  to  the  North  Carolina  State 
Implementation  Plan  (SIP).  Addressed 
in  this  rulemaking  is  a  revision  to  rule 
15  NCAC  2D  .0521.  The  purpose  of  this 
revision  is  to  make  the  revised 
regulations  consistent  with  the 


requirements  of  the  Clean  Air  Act  as 
amended  in  1990.  The  EPA  is  approving 
the  revision. 

DATES:  This  direct  final  rule  is  effective 
August  5,  2003,  without  further  notice, 
imless  EPA  receives  adverse  comment 
by  July  7,  2003.  If  adverse  comment  is 
received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Randy  Terry  at  the  EPA, 
Region  4  Air  Planning  Branch,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303-8960. 

Copies  of  the  State  submittal(s)  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
horn's: 

Environmental  Protecfion  Agency, 
Region  4,  Air  Planning  Branch,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303-8960.  Randy  Terry,  404/562- 
9032. 
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North  Carolina  Department  of 
Environment  and  Natural  Resources. 
512  North  Salisbury  Street,  Raleigh. 
North  Carolina  27604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randy  B.  Terry  at  404/562-9032.  or  by 
electronic  mail  at  terryrandy@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  April  16,  2001.  the  North  Carolina 
Department  of  Environment  and  Natural 
Resources  submitted  a  revision  to  the 
North  Carolina  State  Implementation 
Plan  (SIP)  modifying  rule  15A  NCAC  2D 
.0521  Visible  Emissions.  These  revisions 
include  an  exemption  to  this  rule  for 
engine  maintenance  and  testing  controls 
where  visible  emissions  controls  are 
infeasible. 

Additionally,  rule  .0521  is  being 
amended  to  establish  an  equitable 
reasonable  procedure  for  sources  using 
continuous  opacity  monitors  (COM)  to 
show  compliance  with  the  visible 
emission  standard.  This  amendment  is 
designed  to  provide  sources  using 
COMs  the  same  opportunity  to  comply 
with  the  visible  emissions  rule  as 
sources  that  do  not  use  COM  devices. 
Under  the  previous  rule,  the  opacity  is 
violated  if  two  six  minute  averages 
exceed  the  standard  in  one  hour  or  if 
five  six-minute  averages  exceed  the 
standard  in  24  hours.  Under  the  new 
amendment,  sources  with  COMs  are 
allowed  to  exceed  the  current  opacity 
limit  for  up  to  .8  percent  of  the  total 
operating  hours  without  violating  the 
visible  emissions  rule.  Exceedances  of 
the  opacity  limit  greater  than  .8  percent 
of  the  total  operating  hours  will  be 
considered  a  violation  of  this  rule. 

In  a  letter  dated  March  29,  2002.  EPA 
provided  comments  to  North  Carolina 
explaining  the  additional  requirements 
that  must  be  met  in  order  for  EPA  to 
approve  this  rule.  These  requirements 
included  the  submittal  of  a  worst  case 
demonstration  proving  that  such  an 
exemption  would  not  violate  the 
National  Ambient  Air  Quality 
Standards.  On  July  10,  2002,  North 
Carolina  submitted  this  demonstration 
to  EPA.  After  a  detailed  review  of  this 
demonstration.  EPA  finds  that  North 
Carolina's  amendments  to  rule  .0521 
Visible  Emissions  are  approveable. 

In  addition  to  the  revision  being 
addressed  within  this  notice,  several 
other  revisions  were  contained  in  this 
submittal  and  approved  in67FR51527. 
The  additional  revisions  included  the 
adoption  of  rules  15  NCAC  2Q  .0316 
and  .0317.  and  the  amending  of  rules 
.0109,  .0803  and  .0805  through  .0808. 


n.  Final  Action 

EPA  is  approving  the  aforementioned 
changes  to  the  SIP  because  the  revisions 
are  consistent  with  Clean  Air  Act  and 
EPA  regulatory  requirements.  The  EPA 
is  publishing  this  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  submittal  and 
anticipates  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication. 
EPA  is  publishing  a  separate  document 
that  will  serve  as  the  proposal  to 
approve  the  SIP  revision  should  adverse 
comments  be  filed.  This  rule  will  be 
effective  August  5,  2003.  without  further 
notice  unless  the  Agency  receives 
adverse  comments  by  July  7,  2003. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPAwill  not 
institute  a  second  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  Will  be  effective  on  August  5, 
2003,  and  no  further  action  will  be 
taken  on  the  proposed  rule.  Please  note 
that  if  we  receive  adverse  comment  on 
an  amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
we  may  adopt  as  final  those  provisions 
of  the  rule  that  are  hot  the  subject  of  an 
adverse  comment. 

in.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
A  A  (5  U.S.C.  601  et  seq.].  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 


significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and    . 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,' November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10.  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary'  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995' (44 
U.S.C.  3501  etseq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptfoller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
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the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action-must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  5,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 


shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone.  Reporting  and 
recordkeeping  requirements. 

Dated:  April  30,  2003. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 

■  Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 


PART  52— [AMENDED] 

■  1.  The  authority  for  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  II— North  Carolina      > 

■  2.  In  the  table  in  §  52.1 770(c),  table  1 
is  amended  under  subchapter  2D  by 
revising  the  entrj'  for  ".0521  Cotrol  ef 
Visible  Emissions"  to  read  as  follows: 

§  52.1770    Identification  of  plan. 

***** 

(c)  *  *  *  . 


Table  1  .—EPA  Approved  North  Carolina  Regulations 


State  citation 


Title/subject 


State  effec- 
tive date 


EPA  approval  date 


Explanation 


Subchapter  2D 

•  •  .     . 

Section  .0500  Emission  Control  Standards. 


Air  Pollution  Control  Require.ments 


Sect.  .0521 


Control  of  Visible  Emissions 


4/01/01     6/06/03  [Insert  citation  of  publication). 


***** 

[FR  Doc.  03-12024  Filed  6-5-03;  8:45  dm] 

BILUNG  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[WI-1 1 3-7343;  FRL-750S-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  Wisconsin; 
Withdrawal  of  Direct  Final  Rule 

AGENCY:  Envirorunental  Protection 
Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  rule. 

SUMMARY:  Due  to  an  adverse  comment, 
the  EPA  is  withdrawing  the  direct  finai 
rule  providing  new  compliance  options 
for  sources  subject  to  Wisconsin  rules 
that  limit  emissions  of  nitrogen  oxides 
(NOx)  fi"om  large  electricity  generating 
imits  in  the  Milwaukee-Racine  ozone 
non-attainment  area.  In  the  direct  final 
rule  published  on  April  10,  2003  (68  FR 
17551),  we  stated  that  if  we  receive  any 
adverse  comments  by  May  12,  2003,  the 
rule  would  be  withdrawn  and  not  take 
effect.  EPA  subsequently  received 
adverse  comments.  EPA  will  address  the 
comments  received  in  a  subsequent 


final  action  based  upon  the  proposed 
action  also  published  on  April  10.  2003 
(68  FR  17576).  EPA  will  not  institute  a 
second  comment  period  on  this  action. 

DATES:  The  direct  final  rule  is 
withdrawn  as  of  June  6,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alexis  Cain,  Environmental  Scientist, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency; 
Region  5,  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604,  Telephone: 
(312)886-6524. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Nitrogen  dioxide. 

Authority:  42  U.S.C.  7401  etseq. 

Dated:  May  22,  2003. 
Steven  Rothblatt, 
Acting  Regional  Administrator,  Region  5. 

PART  52— [AMENDED] 

■  Accordingly,  the  addition  of  40  CFR 
52.2570(c)(108)  is  withdrawn  as  of  June 
6,2003. 

(FR  Doc.  03-14188  Filed  6-5-03;  8:45  am] 

BILUNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MA-088-7216C;  A-1-FRL-7509-2J 

State  of  Massachusetts;  Withdrawal  of 
Direct  Final  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  rule. 


SUMMARY:  On  April  8,  2003,  EPA 
published  a  proposed  rule  (68  FR 
17002)  and  a  direct  final  rule  (68  FR 
16959)  conditionally  approving 
revisions  to  section  310  CMR  7.06 
entitled  "Visible  Emissions"^s  a  State 
Implementation  Plan  (SIP)  revision  for 
the  Commonwealth  of  Massachusetts.  In 
the  direct  final  rule  published  on  April 
8,  2003.  we  stated  that  if  we  received 
adverse  comment  by  "May  8,  2003.  the 
rule  would  be  withdrawn  and  not  take 
effect.  EPA  subsequently  received 
adverse  comments,  and  thus  EPA  is 
withdrawing  the  final  rule.  EPA  will 
address  the  comments  received  in  a 
subsequent  final  action  based  upon  the 
proposed  action  also  published  on  April 
8.  2003  (68  FR  17002).  EPA  will  not 
institute  a  second  comment  period  on 
this  action. 
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DATES:  This  withdrawal  of  the  direct 
final  action  is  made  as  of  June  6,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jeffrey  S.  Butensky,  Environmental 
Planner.  (617)  918-1665; 
butensky.jeff@epa.gov. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Intergovernmental 
relations.  Particulate  matter.  Reporting 
and  recordkeeping  requirements. 

Dated:  May  28.  2003. 
Ira  W.  Leighton, 

Acting  Regional  Administrator.  EPA  New 
England. 

(FR  Doc.  03-14189  Filed  5-5-03:  8:45  ami 
BILUNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-2003-0002;  FRL-7308-1] 

Thymol  and  Eucalyptus  Oil; 
Exemptions  from  the  Requirement  of  a 
Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  regulation  establishes 
time-limited  exemptions  from  the 
requirement  of  a  tolerance  for  residues 
of  thymol  and  eucalyptus  oil  on  honey 
and  honeycomb.  This  action  is  In 
response  to  EPA's  granting  of  an 
emergency  exemption  under  section  18 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA) 
authorizing  use  of  these  pesticides  in 
beehives.  This  regulation  eliminates  the 
need  to  establish  a  maximum 
permissible  level  for  residues  of  thymol 
and  eucalyptus  oil  in  or  on  honey  and 
honeycomb.  These  time-limited 
exemptions  from  the  requirement  of  a 
tolerance  for  residues  of  the  thymol  and 
eucalyptus  oil  will  expire  and  are 
revoked  on  June  30,  2005. 
DATES:  This  regulation  is  effective  June 
6,  2003.  Objections  and  requests  for 
hearings,  identified  by  docket  ID 
number  OPP-2003-0002,  must  be 
received  on  or  before  August  5,  2003. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VII.  of 
the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Madden.  Registration  Division 
(7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  1200 


Pennsylvania  Ave.,  NW..  Washington, 
DC  20460-0001 ;  telephone  niunber: 
(703)  305-6463;  e-mail  address: 
madden.barbara@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  a  Federal  or  State 
government  agency  involved  in 
administration  of  environmental  quality 
programs.  Potentially  affected  entities 
may  include,  but  are  not  limited  to: 

•Federal  or  State  Government  Entity, 
(NAICS  9241),  i.e..  Departments  of 
Agriculture,  Environment,  etc. 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0002.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  peirt  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington.  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  docimient 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/naraycfr/ 
cfi-html    00/Title    40/ 


40cfrl80 OO.html,  a  beta  site  currently 

under  development.  i 

An  electronic  version  of  the  public      | 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and- to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Background  and  Statutory  Findings 

EPA,  on  its  own  initiative,  in 
accordance  with  sections  408(e)  and 
408(1)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a. 
is  establishing  time-limited  exemptions 
from  the  requirement  of  a  tolerance  for 
residues  of  thymol  and  eucalyptus  oil  in 
or  on  honey  and  honeycomb.  These 
time-limited  exemptions  from  the 
requirement  of  a  tolerance  for  residues 
of  the  thymol  and  eucalyptus  oil  will 
expire  and  are  revoked  on  June  30, 
2005.  EPA  will  publish  a  document  in 
the  Federal  Register  to  remove  the 
revoked  exemptions  ft'om  the  Code  of 
Federal  Regulations.  

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment.  EPA  does  not  intend  for  its 
actions  on  section  18  related  tolerances 
to  set  binding  precedents  for  the 
application  of  section  408  of  the  FFDCA 
and  the  new  safety  standard  to  other 
toleraiices  and  exemptions.  Section 
408(e)  of  the  FFDCA  allows  EPA  to 
establish  a  tolerance  or  an  exemption 
from  the  requirement  of  a  tolerance  on 
its  own  initiative,  i.e.,  without  having 
received  any  petition  from  an  outside 
party. 

Section  408(b)(2)(A)(i)  df  tiie  FFDCA 
allows  EPA  to  establish  an  exen^tion 
from  the  requirement  for  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA    ■ 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 


chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

Section  18  of  the  FIFRA  authorizes 
EPA  to  exempt  any  Federal  or  State 
agency  from  any  provision  of  FIFRA,  if 
EPA  determines  that  "emergency 
conditions  exist  which  require  such 
exemption."  This  provision  was  not 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA).  EPA  has 
established  regulations  governing  such 
emergency  exemptions  in  40  CFR  part 
166. 

m.  Emergency  Exemption  for  Th)rmoI 
and  Eucalyptus  Oil  on  Honey  and 
Honeycoinb  and  FFDCA  Tolerances 

The  varroa  mite  is  an  ectoparasite  of 
honey  bees.  It  was  first  detected  in  the 
continental  United  States  in  Maryland 
in  1979,  and  found  in  Florida  and 
Wisconsin  by  1987.  Currently,  it  is  the 
most  important  pest  of  honey  bee 
colonies.  The  mites  feed  on  the 
hemolymph  of  the  developing  bee  larva, 
pupa,  and  adult  bees.  Dead  or  dying 
newly  emerged  bees  have  malformed 
wings,  legs,  abdomens,  and  thoraces. 
Recent  anecdotal  evidence  suggests  that 
bee  viruses  and  varroa  mites  are  closely 
linked.  The  mites  have  been  shown  to 
activate  some  of  these  viruses;  causing 
virus  outbreaks  that  ultimately  lead  to 
colony  mortality. 

Fluvalinate  is  currently  registered  for 
the  control  of  varroa  mites;  however, 
populations  of  varroa  mites  have 
developed  resistance  to  fluvalinate. 
Varroa  mite  resistance  to  fluvalinate  has 
been  well  dociunented  by  the  United 
States  Department  of  Agriculture 
(USD A),  Agricultural  Research  Service 
(ARS).  According  to  USDA,  ARS  many 
hives  treated  with  fluvalinate  have 
resulted  in  wholesale  colony  losses.  Due 
to  the  destructive  nature  of  this  pest 
coupled  with  the  importance  of  honey 
bees  (for  honey  production  and 
pollination  of  numerous  agricultural 
crops)  to  the  U.S.  economy,  it  is 
imperative  that  alternative  means  of 
controlling  the  varroa  mite  be 
developed. 

The  Agency  has  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 


mites  under  section  18  of  FIFRA  since 
1999  in  up  to  46  states.  During  the  2001 
use  season  there  were  limited  reports  of 
mites  resistant  to  coumaphos  in  Maine 
and  Florida.  Resistance  to  coumaphos  in 
Florida  was  confirmed  by  the  USDA's 
Texas  Bee  Lab  in  December  of  2001.  In 
Maine,  bees  are  primarily  imported 
during  the  growing  season  from  Florida. 
South  Carolina  has  indicated  that  the 
beekeeping  industry  is  migratory  in 
nature,  especially  in  the  coastal  region 
of  the  state  and  subject  to  the 
introduction  of  coiunaphos  resistant 
mites  from  Florida.  Therefore,  the  states 
have  requested  use  of  the  unregistered 
product  ApiLife  VAR,  containing 
thymol  and  eucalyptus  oil -to  control 
mites  resistant  to  coumaphos.  EPA  has 
authorized  imder  FIFRA  section  18  the 
use  of  thymol  and  eucalyptus  oil  in 
beehives  for  control  of  varroa  mites  in 
Maine,  Minnesota,  Mississippi,  Utah, 
hidiana,  and  South  Carolina.  After 
having  reviewed  the  submission,  EPA 
concius  that  emergency  conditions  exist 
for  these  States. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
thymol  and  eucalyptus  oil  in  or  on 
honey  and  honeycomb.  In  doing  so,  EPA 
considered  the  safety  standard  in 
section  408(b)(2)  of  the  FFDCA.  and 
EPA  decided  that  the  necessary 
exemptions  from  the  requirement  of  a 
tolerance  tmder  section  408(1)(6)  of  the 
FFDCA  would  be  consistent  with  the 
"Safety  standard  and  with  FIFRA  section 
18.  Consistent  with  the  need  to  move 
quickly  on  the  emergency  exemption  in 
order  to  address  an  lugent  non-routine 
situation  and  to  ensure  that  the  resulting 
food  is  safe  and  lawful,  EPA  is  issuing 
these  exemptions  without  notice  and 
opportunity  for  public  comment  as 
provided  in  section  408(1)(6)  of  the 
FFDCA.  Although  these  exemptions 
from  the  requirement  of  a  tolerance  will 
expire  and  are  revoked  on  June  30, 
2005,  under  section  408(1)(5)  of  the 
FFDCA.  residues  of  the  pesticide  in  the 
tolerance  remaining  in  or  on  honey  and 
honeycomb  after  that  date  will  not  be 
unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA.  EPA  will  take  action  to 
revoke  these  exemptions  earlier  if  any 
experience  vdth,  scientific  data  on,  or 
other  relevant  information  on  these 
pesticides  indicate  that  the  residues  are 
not  safe. 

Because  these  exemptions  from  the 
requirement  of  a  tolerance  are  being 
approved  imder  emergency  conditions, 
EPA  has  not  made  any  decisions  about 
whether  thymol  and  eucalyptus  oil 
meets  EPA's  registration  requirements 
for  use  on  honey  and  honeycomb  or 


whether  permanent  exemptions  for  this 
use  would  be  appropriate.  Under  these 
circiunstances,  EPA  does  not  believe 
that  these  exemptions  fitjm  the 
requirement  of  a  tolerance  serve  as  a 
hasis  for  registrations  of  thymol  and 
eucalyptus  oil  by  a  State  for  special 
local  needs  under  FIFRA  section  24(c). 
Nor  do  these  exemptions  serve  as  the 
basis  for  any  State  other  than  Maine  and 
South  Carolina  to  use  these  pesticides  in 
beehives  under  section  18  of  FIFRA 
without  following  all  provisions  of 
EPA's  regulations  implementing  FIFRA 
section  18  as  identified  in  40  CFR  part 
166.  For  additional  information 
regarding  the  emergency  exemptions  for 
thymol  and  eucalyptus  oil,  contact  the 
Agency's  Registration  Division  at  the 
address  provided  under  FOR  FURTHER 
INFORMATION  CONTACT. 

rv.  Aggregate  Risk  Assessment  and 
Determination  of  Safety  for  Thymol 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances 
(62  FR  62961,  November  26,  1997) 
(FRL-5  754-7), 

Consistent  with  section  408(b)(2)(D) 
of  tiie  FFDCA,  EPA  has  reviewed  tiie 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  thymol  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  exemptions  from  the 
requirement  of  a  tolerance  for  residues 
of  th37mol  in  or  on  honey  and 
honeycomb.  EPA's  assessment  of  the 
dietary  exposures  and  risks  associated 
with  establishing  these  exemptions  iroia 
the  requirement  of  a  tolerance  follows. 

A.  Toxicological  Profile 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  EPA  has  reviewed  die 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  considered  its  vahdity, 
completeness  and  reliability  and  the       "^ 
relationship  of  this  information  to 
human  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children.  The 
nature  of  the  toxic  effects  caused  by 
thymol  is  discussed  in  this  unit. 

The  EPA  has  not  received  nor  does  it 
have  available  any  guideline  studies  on 
the  mammalian  toxicity  of  thymol. 
Thymol  is  found  naturally  occurring  in 
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thyme  herb  (e.g..  Thymus  vulgaris.  T. 
zvgis].  Thyme  herb  is  used  as  a  food 
seasoning  ingredient,  and  is  generally 
recognized  as  a  safe  (GRAS)  natural 
seasoning  by  the  Food  and  Drug 
Administration  (FDA)  (21  CFR  182.10). 
Thvme  oil  also  is  recognized  as  a  GRAS 
essential  oil  bv  FDA  (21  CFR  182.20). 

In  September  of  1993,  the  EPA  issued 
a  Reregistration  Eligibility  Decision 
(RED)  for  thymol.  At  that  time  the 
Agency  concluded  that  thymol  is  an 
active  ingredient  that  should  be 
considered  for  a  broad  waiver  of  generic 
data  requirements.  This  conclusion  was 
based  on  the  following  information: 

Thymol  is  a  component  of  many  non- 
pesticidal  consumer  products  currently 
marketed  in  the  United  States.  Thymol 
is  listed  as  a  food  additive  by  the  Food 
and  Drug  Administration  (21  CFR 
172.515;  synthetic  flavoring  substances 
and  adjuvants).  Thymol  is  rapidly 
degraded  in  the  environment  to 
elemental  constituents  by  normal 
biological,  physical,  and/or  chemical    , 
processes  that  can  be  reasonably 
expected  to  exist  where  the  pesticide  is 
applied....  The  phenols  of  thymol  are 
considered  GRAS  as  set  forth  in  21  CFR 
172.515  (synthetic  flavoring  substances 
and  adjuvants).... 

Thymol  toxicity  data  reported 
available  literature  cite  acute  oral  LDsd 
values  as  980  milligrams/kilogram  (mg/ 
kg)  and  880  mg/kg  for  the  rat  and  guinea 
pig,  respectively  (Sax,  1984).  The  acute 
oral  toxicity  reported  for  the  rat  and 
guinea  pig,  respectively  corresponds  to 
Toxicity  Category  III.  The  Material 
Safety  Data  Sheet  (MSDS)  for  the 
manufacture  of  technical  grade  thymol 
cites  human  health  effects  as  irritating 
when  exposed  by  inhalation,  dermal  or 
eye  contact.  The  MSDS  also  estimates  a 
human  ingestion  LDmi  at  2  grams  of  the 
synthetic  thymol.  Based  upon  an 
estimated  thymol  dermal  toxicity  LD50 
of  greater  than  2,000  mg/kg.  the  dermal 
toxicity  would  be  Toxicity  Category'  III. 
(Refer  to  pages  6  and  7  of  the  RED) 

A  summary  of  the  submitted 
information  on  thymol  toxicity  allows 
for  the  statements  that  the  acute  oral 
LDv)  in  the  rat  is  980  mg/kg  and  in  the 
mouse  is  640  to  1 ,800  mg/kg.  Thymol  is 
corrosive  to  the  rabbit  eye  and  skin,  and 
is  not  reported  as  a  dermal  sensitizer  in 
the  guinea  pig.  Thymol  is  readily 
absorbed  from  the  gastrointestinal  tract 
and  is  essentially  excreted  in  the  urine 
as  a  glucuronate  and  sulfate  conjugate  of 
the  parent  compound.  Dosing  of  rats 
with  thymol  in  the  feed  at  667  mg/kg 
body  weight/day  (highest  dose  tested) 
for  19  weeks  did  not  produce  any 
harmful  effects.  Thymol  is  not 
mutagenic  in  Salmonella,  but  gives 
statistically  significant  positive  results 


in  an  Unscheduled  DNA  synthesis  and 
Sister  Chromatid  Exchange  tests,  and  in 
a  cell  transformation  test  with  Syrian 
hamster  embryonic  cells.  Multiple 
malformations  are  noted  when  thymol  is 
injected  into  the  air  bubble  or  yolk  sac 
of  embryonic  chickens. 

B.  Exposure  Assessment 

In  examining  aggregate  exposure, 
FFDCA  section  408  directs  EPA  to 
consider  available  information 
concerning  exposures  from  the  pesticide 
residue  in  food  and  all  other  non- 
occupational exposures,  including 
drinking  water  from  ground  water  or 
surface  water  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

1 .  Dietary  exposure — i.  Food.  Thymol 
is  found  naturally  occurring  in  thyme 
herb  (e.g..  Thymus  vulgaris.  T.  zygis): 
Thyme  herb  is  used  as  a  food  seasoning 
ingredient,  and  is  generally  recognized 
as  a  safe  (GRAS)  natural  seasoning  by 
FDA  (21  CFR  182.10).  Thyme  oil  also  is 
recognized  as  a  GRAS  essential  oil  by 
FDA  (21  CFR  182.20).  The  volatile  oil 
component  of  thyme  herb  is  about  2% 
to  5%  content,  and  thyme  oil  is  reported 
to  contain  from  30%  to  75%  thymol, 
and  even  up  to  90%.  Thymol  may  be 
safely  used  in  foods  as  a  synthetic 
flavoring  substance  when  used  in  the 
minimum  quantity  to  produce  the 
intended  effect  (21  CFR  172.515).  Levels 
of  thymol  reported  in  foods  where  it  is 
permitted  as  a  direct  food  additive  have 
been  stated  as  44  ppm  in  ice  cream,  ices, 
etc.:  2.5  ppm  to  11  ppm  in  non- 
alcoholic beverages;  9.4  ppm  in  candy, 
5  ppm  to  6.5  ppm  in  baked  goods,  and 
100  ppm  in  chewing  gum.  Thymol  is  a 
natural  component  of  lime  blossom 
honey,  where  the  maximum  thymol 
content  has  been  determined  to  be  0.16 
mg/kg. 

Studies  in  Europe  showed  that  when 
ApiLife  Var  was  lised  for  8  weeks  in  the 
autumn  over  1  to  5  years  the  maximuni 
thymol  residue  observed  was  0.48  mg/ 
kg.  The  average  (median)  residue  value 
for  thymol  was  0.16  mg/kg  in  honey. 
When  export  and  import  tonnage  values 
of  honey  are  taken  into  consideration 
with  U.S.  honey  production,  the  average 
yearly  per  capita  intake  of  honey  is 
about  2  pounds,  roughly  equivalent  to  1 
kg.  If  all  the  honey  contained  0.5  mg/kg 
thymol  then  the  per  capita  intake  of 
thymol  would  be  about  1.4  |ig/day.  For 
a  60  kg  adult  the  chronic  exposure  value 
is  about  0.022  Hg/kg  body  weight/day.  If 
a  60  kg  adult  consumed  1  kg  of  honey 
containing  0.5  mg  thymol  in  90  days  the 
subchronic  dietary  exposure  to  thymol 
would  be  about  2  Hg/kg  body  weight/ 
day.  Even  if  all  2  kg  of  the  thymol- 


containing  honey  were  consumed  in  one 
sitting,  the  acute  exposure  to  thymol 
still  would  be  as  low  as  83  ng. 

2.  Drinking  water  exposure.  No 
drinking  water  exposure  is  expected 
from  the  pesticidal  use  of  thymol  which 
is  confined  to  placement  in  beehives. 
Thymol  is  currently  registered  for  use 
on  ornamental  plants,  shrubs  and 
grasses  so  there  is  some  potential  for 
exposure  to  water.  However,  thymol  is 
a  constituent  of  a  mixture  of  organic 
compounds  known  to  be  rapidly 
degraded  in  the  environment  to 
elemental  compounds  by  normal 
biological,  physical  and/or  chemical 
processes.  In  the  RED,  the  Agency 
concluded  that  the  registered  uses  of 
thymol  will  result  in  negligible 
exposure  of  the  environment  and 
nontarget  organisms  (refer  to  page  7  of 
the  RED).  Therefore,  thymol  is  not 
expected  to  be  found  in  drinking  water. 

3.  Other  non-occupational  exposure. 
The  potential  for  non-dietary  exposiue 
to  thymol  residues  for  the  general 
population,  including  infants  and 
children,  is  unlikely  because  the 
proposed  use  site  is  limited  to  beehives. 
Thymol  is  a  normal  constituent  of  the 
human  diet,  as  a  component  of  thyme 
and  thyme  oil,  and  as  a  direct  food 
additive.  Therefore,  while  there  exists  a 
great  likelihood  of  prior  exposure  for 
most,  if  not  all  individuals  to  thymol, 
any  increased  exposure  due  to  the 
proposed  use  would  be  negligible. 
Thyme,  which  contains  thymol,  is  a 
pesticide  active  ingredient  for  the 
control  of  aphids  on  ornamental  plants. 
Thyme  and  thyme  oil  are  considered 
minimum  risk  pesticides,  and  are 
exempted  as  active  ingredients  under 
FIFRA  (40  CFR  152.25(g)]. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  the  FFDCA' 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
thymol  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
conunon  mechanism  of  toxicity,  thymol 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
exemption  from  the  requirement  of  a 
tolerance,  therefore,  EPA  has  not  • 
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assumed  that  thymol  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
ciunulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26, 
1997). 

C.  Ag^vgate  Risks  and  Determination  of 
Safety  for  U.S.  Population.  Infants  and 
Children 

The  dietary  exposure  to  residues  of 
thymol  to  the  U.  S.  population  from  use 
of  ApiLife  Var  is  not  liely  to  add 
significantly  to  current  dietary  exposure 
to  thymol.  For  instance,  thymol  has 
been  measured  in  chewing  gimi  at  100 
mg/kg,  in  candy  at  9.4  mg^,  and  in  ice 
cream  at  44  mg/kg.  These  values 
respectively  are  200-,  20-,  and  100-fold 
greater  than  the  highest  level  of  thymol 
(i.e.,  0.48  mg/kg)  measured  in  honey 
treated  with  ApiLife  Var.  In  addition. 
th3rmol  as  measured  in  ice  cream  is 
about  300-fold  higher  than  the  average 
residue  level  of  thymol  (i.e.,  0.16  mg/kg) 
in  hives  treated  with  ApiLife  Var. 
Additionally,  it  is  typical  for  language  to 
appear  on  labels  of  honey  that  states 
"Do  not  feed  to  infants  under  1  year," 
so  there  likely  would  be  no  exposiu*  of 
this  population  to  residues  of  thymol  in 
the  honey.  Older  children  likely  have 
been  exposed  to  thymol  residues  from 
consumption  of  candy,  ice  cream,  and 
baked  goods.  Consumption  of  honey 
fit>m  hives  treated  with  ApiLife  Var  is 
unhkely  to  significantly  increase 
exposure  to  thymol.  Therefore,  based  on 
the  long  history  of  use  of  thyme,  thyme 
oil,  and  thymol  in  the  diet  with  no 
known  adverse  effects,  it  is  reasonable 
to  conclude  that  no  harm  will  result 
fit)m  exposure  to  thjonol  in  honey  from 
beehives  treated  vdth  ApiLife  Var. 
Accordingly,  EPA  finds  that  exempting 
thymol  from  the  requirement  of  a 
tolerance  will  be  safe. 

V.  Aggregate  Risk  Assessment  and 
Determination  of  Safety  for  Eucalyptus 
Oil 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific,  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  eucalyptus  oil  and  to 
make  a  determination  on  aggregate 
exposure,  consistent  with  section 
408(b)(2)  of  the  FFDCA,  for  exemptions 
from  the  requirement  of  a  tolerance  for 
residues  of  eucalyptus  oil  in  or  on 
honey  and  honeycomb.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  with  establishing  these 


exemptions  from  the  requirement  of  a 
tolerance  follows. 

A.  Toxicological  Profile 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  considered  its  validity, 
completeness  and  reliability  and  the 
relationship  of  this  information  to 
human  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children.  The 
natiu^  of  the  toxic  effects  caused  by 
eucalyptus  oil  is  discussed  in  this  unit. 
The  EPA  has  not  received  nor  does  it 
have  available  any  guideline  studies  on 
the  mammalian  toxicity  of  eucalyptus 
oil.  Eucalyptus  oil  is  obtained  from 
steam  distillation  of  the  leaves  of 
Eucalyptus  globulus  and,  in  addition  to 
cineole,  contains  triterpenes, 
monoterpenes,  sesquiterpenes, 
ald^ydes  and  ketones.  Information 
submitted  by  the  applicant  allows  for 
the  statements  that  acute  oral  LD50  value 
for  eucalyptus  oil  in  rats  is  2,480  mg/kg. 
Eucalyptol  (1,8-cineole)  which  makes 
up  70%  or  more  of  eucalyptus  oil  may 
be  safely  used  in  foods  as  a  synthetic 
flavoring  substance  when  used  in  the 
minimum  quantity  to  produce  the 
intended  effect  (21  CFR  172.515). 
Eucalyptus  globulus  leaves  also  may 
.  safely  be  used  in  foods  (21  CFR 
172.510). 

B.  Exposure  Assessment 

In  examining  aggregate  exposure, 
FFDCA  section  408  directs  EPA  to 
consider  available  information 
concerning  exposures  from  the  pesticide 
residue  in  food  and  all  other  non- 
occupational exposures,  including 
drinking  water  from  ground  water  or 
surface  water  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

1.  Dietary  exposure. — i.  Food. 
Eucalyptus  oil  is  obtained  fix)m  steam 
distillation  of  tfce  leaves  of  Eucalyptus 
globidus  and,  in  addition  to  cineole, 
contains  triterpenes,  monoterpenes, 
sesquiterpenes,  aldehydes  and  ketones. 
Levels  of  eucalyptus  oil  reported  in 
foods  where  it  is  permitted  as  a  direct 
food  additive  have  been  stated  as  0.5  to 
50  ppm  in  ice  cream,  ices  etc.;  1.7  ppm 
in  non-alcoholic  beverages;  1 .0  ppm  in 
alcoholic  beverages;  130  ppm  in  candy; 
and  76  ppm  in  baked  goods.  Cineole  in 
foods  has  been  reported  at  0.13  ppm  in 
non-alcoholic  beverages;  0.50  ppm  in 
ice  cream,  ices,  etc.;  15  ppm  in  candy; 


0.5  to  4.0  ppm  in  baked  goods,  and  190 
ppm  in  chewiAg  gum. 

Studies  in  Eiux)pe  showed  that  when 
ApiLife  Var  was  used  for  8  weeks  in  the 
-    autmnn  over  1  to  5  years,  residues  of 
eucalyptus  oil  (measured  as  1 ,8-cineole) 
were  less  than  the  limit  of  detection, 
i.e.,  <0.01  ppm. 

ii.  Drinking  water  exposure.  No 
drinking  water  exposure  is  expected 
from  the  pesticided  use  of  eucalyptus  oil 
which  is  confined  to  placement  in 
beehives.  Further,  there  are  no  products 
registered  that  will  result  in  exposure  to 
drinking  water.  Therefore,  eucalyptus 
oil  is  not  expected  to  found  in  drinking 
water. 

2.  Other  non-occupational  exposure. 
The  potential  for  non-dietary  exposure 
to  eucalyptus  oil  residues  for  the  general 
population,  including  infants  and 
children,  is  unlikely  because  the 
proposed  use-site  is  limited  to  beehives. 
Eucalyptus  oil  is  a  constituent  of  the 
human  diet  as  a  direct  food  additive. 
Eucalyptus  oil  is  used  as  a  component 
of  decongestant  products,  as  an 
expectorant  component  of  cough  and 
cold  products,  in  various  oral  dosage 
forms  (e.g.,  lozenges  and  syrupsj,  and  as 
an  inhalant  in  vapor  baths.  It  is  used  in 
dermally  applied  products  for  bums, 
blisters,  and  for  muscle  and  joint  aches. 
It  may  be  a  component  of  toothpaste, 
soaps,  detergents  and  toiletries.  It  is 
reported  to  be  used  internally  at  0.3  to 
0.6  grams/day,  and  externally  at  5%  to 
20%  in  paraffin,  jelly,  or  vegetable  oil 
bases.  Oil  of  eucalyptus  has 
antimicrobial  properties,  and  has  been 
registered  as  an  active  pesticide 
ingredient  in  an  herbal  flea  collar  pet 
product  (active  ingredient  is  in  the 
product  at  1.00%). 

3.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  th§  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
ciunulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  conunon 
mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
eucalyptus  oil  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  eucalyptus  oil 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
exemption  from  the  requirement  of  a 
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tolerance,  therefore,  EPA  has  not 
assumed  that  eucalyptus  oil  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  PR 
62961.  November  26.  1997). 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population,  Infants  and 
Children 

The  dietary  exposure  to  residues  of 
eucalyptus  oil  to  the  U.S.  population 
from  use  of  ApiLife  Var  is  not  likely  to 
add  significantly  to  current  dietary 
exposure  to  eucalyptus  oil.  This  is 
because  no  residues  of  eucalyptus  oil 
were  detectable  (i.e..  <0.01  ppm; 
measured  as  1 .8-cineole)  when  ApiLife 
was  used  in  hives  in  the  autumn  in 
Europe  for  up  to  5  years.  Even  if  oil  of 
eucalyptus  residues  were  found  in 
honey  from  hives  treated  with  Apilife 
Var.  they  would  have  to  be  present  at 
5.000  times  greater  than  the  limit  of 
detection  to  reach  the  level  reported  in 
ice  cream  (i.e..  50  mg/kg)  and  170  times 
greater  than  the  limit  of  detection  to 
reach  the  level  reported  in  non- 
alcoholic beverages  (i.e..  1.7  mg/kg). 
Therefore,  based  on  the  long  history  of 
use  of  eucalyptus  oil  in  the  diet  with  no 
known  adverse  effect,  coupled  with  the 
expectation  of  no  to  minimal  residues 
from  use  of  ApiLife  Var  in  hives,  it  is 
reasonable  to  conclude  that  no  harm 
will  result  from  this  pesticidal  use. 
Accordingly.  EPA  finds  that  exempting 
eucalyptus  oil  firom  the  requirement  of 
a  tolerance  will  be  safe. 

VI.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

The  Agency  has  not  reviewed  the 
method,  nor  its  accuracy  or  reliability, 
used  to  previously  analyze  thymol  and 
eucalyptus  oil  residues  in  honey;  nor 
has  it  confirmed  that  prior  use  of 
ApiLife  Var  in  European  hives  will  give 
equivalent  residues  in  hives  in  the 
United  States.  However,  review  of 
information  submitted  on  a  gas 
chromatographic  method  of  analysis  to 
measure  thymol  and  eucalyptus  oil  in 
European  hives,  and  the  similarity  of 
the  European  hives  to  U.S.  hives  allow 
for  the  conclusion  that  thymol  and 
eucalyptus  oil  residues  in  honey  from 
these  hives  will  not  be  significantly 
greater,  provided  ApiLife  Var  is  applied 
at  the  same  rates  to  overwintering  hives 
in  the  United  States  as  was  done 
previously  in  Europe. 


The  method  may  be  requested  from: 
Barbara  Madden,  Registration  Division 
(7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20460-0001;  telephone 
number:(703)  305-6463;  e-mail  address: 
madden.barbara@epa.gov. 

B.  International  Residue  Limits 

No  Codex  Maximum  Residue  Levels 
(MRL)  are  established  for  thymol. 
However,  Switzerland  has  established 
an  MRL  of  0.8  mg/kg,  apparently  not 
from  a  safety  finding,  but  rather  arising 
from  legislation  that  prohibits  foreign 
odors  or  tastes  in  honey.  According  to 
the  World  Health  Organization,  thymol 
residues  in  food  are  safe  to  consumers 
at  up  to  50  mg/kg.  According  to 
European  Union  regulation  Nr.  2377/90. 
thymol  is  in  group  II  of  the  non-toxic 
veterinary  drugs  which  do  not  require  a 
MRL.  No  Codex  Maximum  Residue 
Levels  (MRL)  are  established  for 
eucalyptus  oil. 

VIL  Conclusion 

Therefore,  time-limited  exemptions 
from  the  requirement  of  a  tolerance  are 
established  for  residues  of  thymol  and 
eucalyptus  oil  in  or  on  honey  and 
honeycomb. 

Yin.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procediu-es  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  imder  new 
section  408(d)  of  the  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA. 
you  must  identify  docket  ID  number 


OPP-2003-0002  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  August  5.  2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBl.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave..  NW..  Washington. 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04.  Crystal  Mall  #2. 1921 
Jefferson  Davis  Hwy..  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  1 80. 3 3 (i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees;" 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Enviroiunental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington,  DC  20460- 
0001. 
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If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Ijollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  1200  Peimsylvania 
Ave..  NW..  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  fiUng  jm  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VILA.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  the  docket  ID 
number  OPP-2003-0002,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001.  In  person  or  by  coiuier,  bring  a 
copy  to  the  location  of  the  PIRIB 
described  in  Unit  I.B.I.  You  may  also 
send  an  electronic  copy  of  your  request 
via  e-mail  to:  opp-docket@epa.gov. 
Please  use  an  ASCII  file  format  and 
avoid  the  use  of  special  characters  and 
any  form  of  encryption.  Copies  of 
electronic  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  6.1/8.0  or  ASCII  file 
format.  Do  not  include  any  CBI  in  yoiu 
electronic  copy.  You  may  also  submit  an 
electronic  copy  of  your  request  at  many 
Federal  Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

IX.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  time- 
limited  exemption  bom  the  tolerance 
requirement  under  section  408  of  the 
FFDCA.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  imder  Executive 
Order  12866,  entiUed  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  imder 


Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
imfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pubhc 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23. 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
1 2(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113.  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  exemption  imder  section  408 
of  the  FFDCA.  such  as  the  exemption  in 
this  final  rule,  do  not  require  the 
issuance  of  a  proposed  rule,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255.  August  10. 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 


processors,  food  handlers,  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Poficies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  govenmients,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  "between  thfe  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

X.  Congressional  Review  Act 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  jjromulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final  - 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 
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Dated:  May  23.  2003. 
James  Jones, 

Director.  Office  of  Pesticide  Programs. 

■  Therefore,  40  CFR  chapter  I  is 

amended  as  follows: 

PART  180— [AMENDED] 

.  ■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
371. 

■  2.  Section  180.1240  is  added  to  subpart 
D  to  read  as  follows: 

§  180.1240    Ttiymol;  exemption  from  the 
requirement  of  a  tolerance. 

Time-limited  exemptions  from  the 
requirement  of  a  tolerance  are 
established  for  residues  of  thymol  in  or 
on  honey  and  honeycomb  in  connection 
with  use  of  the  pesticide  under  section 
18  emergency  exemptions  granted  by 
the  EPA.  These  time-limited  exemptions 
from  the  requirement  of  a  tolerance  for 
residues  of  the  thymol  will  expire  and 
are  revoked  on  June  30,  2005. 

■  3.  Section  180.1241  is  added  to  subpart 
D  to  read  as  follows: 


$  180.1241     Eucalyptus  oil;  exemption  from 
the  requirement  of  a  tolerance. 

Time-limited  exemptions  from  the 
requirement  of  a  tolerance  are 
established  for  residues  of  eucalyptus 
oir  in  or  on  honey  and  honeycomb  in 
connection  with  use  of  the  pesticide 
under  section  18  emergency  exemptions 
granted  by  the  EPA.  These  time-limited 
exemptions  from  the  requirement  of  a 
tolerance  for  residues  of  the  eucalyptus 
oil  will  expire  and  are  revoked  on  June 
30.  2005. 
[FR  Doc.  03-14198  Filed  6-5-03:  8:45  ami 

BILUNG  CODE  6560-50-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  648 

Fisheries  of  the  Northeastern  United 
States 

CFR  Correction 

In  Title  50  of  the  Code  of  Federal 
Regulations,  Part  600  to  End,  revised  as 


of  October  1,  2002,  §648.21  is  corrected 
by  removing  paragraph  (e)  appearing  on 
page  337  and  reinstating  the  paragraph 
(e)  appearing  on  page  316  in  the  2000 
edition.  The  reinstated  text  reads  as 
follows: 

§  648.21    Procedures  for  determining  initial 
annual  amounts. 

***** 

(e)  Inseason  adjustments.  The 
specifications  established  pursuant  to 
this  section  may  be  adjusted  by  the 
Regional  Administrator,  in  consultation 
with  the  MAFMC,  during  the  fishing 
year  by  publishing  notification  in  the 
Federal  Register  stating  the  reasons  for 
such  an  action  and  providing  a  30-day 
public  comment  period. 
*         *         *        *        * 

[FR  Doc.  0,3-55515  Filed  6-5-03:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  in  the 
mle  making  prior  to  the  adoption  of  the  final 
rules. 


OFRCE  OF  MANAGEMENT  AND 
BUDGET 

2  CFR  Subtnies  A  and  B 

Office  of  Federal  Financial 
Management;  Goyemment-wide 
Guidance  for  Grants  and  Agreements 

AGENCY:  Office  of  Federal  Financial 
Management,  Office  of  Management  and 
Budget  (OMB),  Executive  Office  of  the 
President. 

ACTION:  Notice  of  proposed  relocation  of 
policy  guidance  for  grants  and  other 
agreements. 

SUMMARY:  OMB  proposes  two  changes  to 
the  framework  of  Federal  government 
policies  for  grants  and  other  financial 
assistance  and  nonprocurement 
agreements  that  will  make  it  easier  for 
applicants  and  recipients  to  use  the 
policies. 

First,  OMB  proposes  to  publish  in  a 
single  title  in  the  Code  of  Federal 
Regulations  (CFR)  its  guidance  to  " 
Federal  agencies  for  grants  and 
agreements  that  is  currently  located  in 
seven  separate  OMB  circulars  and  other 
policy  documents. 

Second,  OMB  proposes  to  create  in 
the  same  new  title  of  the  CFR  a  subtitle 
in  which  Federal  agencies  will  co-locate 
their  regulations  for  the  award  and 
administration  of  grants  and 
agreements. 

DATES:  All  comments  on  this  proposal 
should  be  in  writing,  and  must  be 
received  by  July  7,  2003. 
ADDRESSES:  Due  to  potential  delays  in 
OMB's  receipt  and  processing  of  mail 
sent  through  the  U.S.  Postal  Service,  we 
encourage  respondents  to  submit 
comments  electronically  to  ensure 
timely  receipt.  We  cannot  guarantee  that 
comments  mailed  will  be  received 
before  the  comment  closing  date. 
Electronic  mail  comments  may  be 
submitted  to:  ephillip@omb.eop.gov. 
Please  include  "Relocating  Grant 
Policy"  in  the  subject  line  and  the  full 
body  of  your  comments  in  the  text  of  the 
electronic  message  and  as  an 
attachment.  Please  include  your  name. 


title,  orgffliization,  postal  address, 
telephone  number,  and  E-mail  address 
in  the  text  of  the  message.  Comments 
may  also  be  submitted  via  facsimile  to 
202-395-3952.  Comments  may  be 
mailed  to  Elizabeth  Phillips,  Office  of 
Federal  Financial  Management,  Office 
of  Management  and  Budget,  Room  6025, 
New  Executive  Office  Building,  725 
17th  Street,  NW.,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ehzabeth  Phillips,  Office  of  Federal 
Financial  Management,  Office  of 
Management  and  Budget,  telephone 
202-395-3053  (direct)  or  202-395-3993 
(main  office)  and  e-mail: 
ephillip@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  This 
Federal  Register  document  seeks  public 
comment  on  two  proposed  changes  to 
the  Federal  government's  policy 
framework  for  grants  and  agreements. 
As  .discussed  in  the  following  sections, 
the  proposed  changes  provide  a  good 
foundation  for  future  streamlining  and 
simplification  of  the  policy  framework 
that  may  be  accomplished  through  the 
implementation  of  the  Federal  Financial 
Assistance  Management  Improvement 
Act  of  1999  (Pub.  L.  106-107). 

I.  First  Proposal:  Publish  OMB's 
Guidance  in  the  Code  of  Federal 
Regulations 

OMB's  government- wide  guidance  for 
grants  and  other  financial  assistance  and 
nonprocurement  agreements  currently 
resides  in  seven  OMB  circulars  that  are 
acc:essible  at  OMB's  Internet  site  and 
two  separate  OMB  guidance  documents 
that  are  less  easily  found.  To  help  make 
all  of  the  guidance  easier  to  use  and 
more  accessible  for  both  Federal 
agencies  and  recipients  of  grants  and 
agreements,  OMB  proposes  to  publish 
the  separate  documents  in  a  single 
location  in  the  CFR.  Although  located  in 
the  CFR,  the  nature  and  status  of  the 
OMB  guidance  will  remain  the  same. 
The  OMB  guidance  is  directed  to 
Federal  agencies,  which  adopt  and 
implement  it  through  regulations  or 
policy  documents  and  require  recipients 
to  comply  with  the  agency 
implementation.  The  OMB  guidance 
documents  are: 

For  administrative  requirements: 

•  OMB  Circular  A-102,  "Grants  and 
Cooperative  Agreements  with  State  and 
Local  Governments,"  and  , 


•  OMB  Circular  A-110,  "Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals  and  Other 
Non-Profit  Organizations." 

These  two  circulars  provide  to 
Federal  agencies  OMB's  guidance 
related  to  administrative  requirements 
for  grants  and  agreements  w  ith  different 
types  of  recipients,  including  States, 
local  governments,  Indian  Tribal 
governments,  institutions  of  higher 
education,  hospitals,  and  other  non- 
profit organizations. 

For  guidance  related  to  costs:  ' 

•  OMB  Circular  A-21,  "Principles  for 
Determining  Costs  Applicable  to  Grants, 
Contracts,  and  Other  Agreements  with  • 
Educational  Institutions;" 

•  OMB  Circular  A-87,  "Cost 
Principles  for  State,  Local,  and  Indian 
Tribal  Governments;"  and 

'  •  OMB  Cfrcular  A-122,  "<:ost 
Principles  for  Non-Profit 
Organizations." 

These  three  circulars  provide 
guidance  related  to  the  costs  that  may  be 
charged  to  Federal  awards. 

For  audit  guidance: 

•  OMB  Circular  A-133,  "Audits  of 
States,  Local  Governments,  and  Non- 
Profit  Organizations." 

A-133  provides  guidance 
implementing  the  requirements  of  the 
Single  Audit  Act  of  1984.  as  amended 
(31  U.S.C,  Chapter  75). 

For  other  guidance: 

•  OMB  Circular  A-89.  "Federal 
Domestic  Assistance  Program 
Information,"  which  provides  guidance 
to  agencies  for  implementing  the 
Federal  Program  Information  Act,  as 
amended  (31  U.S.C,  Chapter  61); 

•  OMB  guidance  on  nonprocurement 
suspension  and  debarment,  issued      '  ■ 
under  Section  6  of  Executive  Order 
12549,  and  last  amended  on  June  26, 
1995,  at'60  FR  33036,  which  includes 
OMB  guidance  on  drug-free  workplace 
that  is  issued  under  the  Drug-Free  Work 
Place  Act  of  1988,  as  amended  (41 
U.S.C;  701  et  seq.y,  and 

•  OMB  guidance  on  lobbying 
restrictions  (last  amended  on  January 
19,  1996,  at  61  FR  1412),  for  Federal 
agencies' implementation  of  the. 
requirements  of  31  U.S.C.  1352. 
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A.  Relationship  of  First  Proposal  to 
Grants  Streamlining  Under  Pub.  L  106- 
107 

In  parallel  with  this  proposal  to 
relocate  in  the  CFR  the  OMB  circulars 
and  guidance  documents  in  their 
current  form,  which  will  make  those 
documents  available  to  the  public  in  a 
single  location,  interagency  work  groups 
are  developing  proposals  under  Public 
Law  106-107  to  streamline  the  award 
and  administration  of  Federal  grants 
and  agreements.  Public  comments  that 
OMB  and  Federal  agencies  received 
imder  Public  Law  106-107  noted  that 
the  public  finds  the  current  policy 
framework  for  grants  and  agreements  to 
be  very  confusing.  The  commenters 
cited  a  need  to  better  align  the  various 
OMB  circulars  and  guidance  documents 
with  each  other  to  provide  greater 
commonality  in  cross-cutting  areas  like 
definitions.  They  also  identified  a  need 
to  makeTederal  agency  regulations  that 
implement  the  OMB  guidance  more 
consistent  with  that  guidance,  to  make 
it  easier  for  applicants  and  recipients  to 
understand  their  obligations  and  those 
of  their  subrecipients.  Therefore,  some 
interagency  work  group  proposals  may  ^ 
involve  significant  revision  of  current 
OMB  circulars  and  guidance 
documents;  for  example,  one  group^s 
effort  to  develop  standard  award  terms 
and  conditions  may  lead  to  future 
proposals  to  revise  the  OMB  circular 
guidance  on  post-award  administrative 
requirements.  The  proposal  in  this 
notice  to  provide  a  single  CFR  location 
for  OMB  guidance  is  a  good  first  step 
that  provides  a  foundation  for  any 
future  streamlining  of  the  policy 
framework.  Any  revision  to  an  OMB 
circular  or  guidance  document  would  be 
proposed  in  a  Federal  Register  notice 
separate  from  this  notice,  with  an 
opportunity  for  public  comment. 

B.  Structure  of  2  CFR  To  Implement  the 
First  Proposal 

OMB  proposes  to  establish  a  subtitle 
A  for  its  guidance  in  Title  2  of  the  CFR. 
a  title  that  currently  is  reserved  and  that 
would  be  redesignated  "Government- 
wide  Grants  and  Agreements."  OMB 
proposes  to  locate,  its  current  circulars 
and  guidance  documents  within 
Chapter  II  of  subtitle  A.  Chapter  I  would 
be  reserved  at  this  time,  as  the  future 
location  of  the  OMB  guidance  after  any 
revisions  due  to  the  Public  Law  106-107 
streamlining  efforts. 

Subtitle  A.  Chapter  II  also  will 
include  a  part  with  general  information 
about  2  CFR.  That  part  will  address  the 
purpose  and  scope  of  the  title,  the 


applicability  of  the  various  portions  of 
the  OMB  guidance  to  different  types  of 
agreements,  and  the  responsibilities  of 
the  OMB  and  Federal  agencies  with 
respect  to  the  guidance. 

II.  Second  Proposal:  Co-Locate  OMB 
Guidance  and  Related  Agency 
Regulations 

Most  Federal  agencies  issue 
regulations  related  to  some  or  all  of 
OMB's  government-wide  guidance  for 
grants  and  agreements.  Because  each 
agency's  regulations  currently  are  in  its 
own  title  in  the  CFR,  an  entity  that  may 
receive  awards  from  more  than  one 
Federal  agency  must  read  regulations  in 
multiple  locations  in  the  CFR.  To 
reduce  this  biwden,  an  interagency 
working  group  under  the  Public  Law 
106-107  grants  streamlining  effort 
recommended  that  agencies  co-locate 
their  implementing  regulations  with  the 
OMB  guidance  in  Title  2  of  the  CFR.  An 
applicant  or  recipient  then  could  more 
easily  find  the  agencies'  implementing 
regulations,  as  well  as  the  OMB 
guidance,  in  one  location. 

Note  that  this  proposal  entails  only 
Federal  agency  regulations  for 
nonprocurement  instruments.  Some 
portions  of  the  OMB  guidance 
(specifically,  the  cost  principles  in  OMB 
Circulars  A-21.  A-87,  and  A-122,  and 
the  guidance  on  single  audits  in  OMB 
Circular  A-1 33)  apply  to  both 
procurement  and  nonprocurement 
instruments.  The  Federal  Acquisition 
Regulation  (FAR)  implements  those 
portions  for  procurement  contracts.  The 
current  proposal  is  to  co-locate  the  OMB 
guidance  with  agency  implementing 
regulations  only  for  grants  and 
agreements;  the  proposal  would  not 
relocate  the  implementation  of  the  OMB 
guidance  for  procurement  contracts, 
which  will  continue  to  be  in  the  FAR. 

To  accomplish  the  co-location.  OMB 
proposes  to  establish  a  second  subtitle 
in  Title  2  of  the  CFR.  Subtitle  B  would 
be  "Federal  Agency  Regulations  for 
Grants  and  Agreements."  Ultimately.  ' 
each  Federal  agency  that  has  regulations 
implementing  OMB's  guidance  will 
establish  a  chapter  in  Subtitle  B  where 
its  regulations  will  appear.  Each  agency 
will  be  responsible  for  organizing  the 
subject  matter  in  its  chapter. 

III.  Relative  Timing  of  Changes 
Resulting  From  First  and  Second 
Proposals 

As  explained  above.  OMB  is 
proposing  to  establish  its  guidance  in  2 
CFR  in  two  phases.  In  the  first  phase, 
the  circulars  and  guidance  documents 
would  be  moved  into  Chapter  II  of  the 


new  CFR  title  in  their  current  form 
(adapted  to  CFR  codification).  In  the 
second  phase,  after  any  revisions  due  to 
the  Public  Law  106-107  streamlining 
effort,  they  would  be  moved  into 
Chapter  I  of  the  new  title. 

The  timeframe  for  agencies  to 
complete  their  move  of  regulations 
would  correspond  to  the  second  of  the 
two  phases.  Once  OMB  establishes  the 
guidance  documents  in  Chapter  I,  with 
any  revisions,  the  revised  guidance 
would  require  agencies  to  locate  their 
implementing  regulations  in  2  CFR. 
Agencies  could  elect  to  move  existing 
regulations  during  the  first  phase,  in 
parallel  with  OMB's  relocation  of 
current  circulars  emd  guidance,  but  they 
would  not  be  required  to  do  so. 

IV.  Summary  of  Proposals 

In  summary.  OMB  proposes  to 
establish  in  the  near  term,  after 
considering  public  comments  received 
in  response  to  this  notice: 

•  Title  2  of  the  CFR.  which  would  be 
entitled  "Government-wide  Grants  and 
Agreements;" 

•  Subtitle  A  of  Title  2.  which  would 
be  "Government-wide  Guidance  for 
Grants  and  Agreements;" 

•  Chapter  1  of  Subtitle  A.  which 
would  be  reserved; 

•  Chapter  II  of  Subtitle  A.  which 
would  contain  all  existing  OMB 
Circulars  and  other  guidance; 

•  Subchapter  A  of  Chapter  II.  which 
would  be  "General  Matters"  related  to 
Chapter  II. 

•  Subtitle  B  of  Title  2,  which  would 
be  "Federal  Agency  Regulations  for 
Grants  and  Agreements."  where  Federal 
agencies  may  now  choose  to  locate,  and 
eventually  will  be  required  to  locate, 
agency  regulations  implementing  the 
OMB  guidance  on  the  award  and 
administration  of  grants  and 
agreements. 

OMB  in  the  longer  term  plans  to  move 
its  guidance,  with  any  revisions 
resulting  from  the  streamlining  under 
Pub.  L.  106-107,  to  Chapter  I  of  Subtitle 
A.  During  that  transition.  Federal 
agencies  will  establish  their  chapters  in 
Subtitle  B  and  add  content  to  that 
subtitle. 

.  V.  Invitation  To  Comment 

OMB  welcomes  your  input  on  any 
aspect  of  the  two  proposals  described  in 
this  notice.  You  may  wish  to  conunent 
on  the  merits  of  either  proposal 
individually  or  the  two  in  combination. 

Joseph  L.  Kull, 

Deputy  Controller. 


Table  1.— Proposed  Organization  of  Title  2 


Title  2,  Govemment-wtde  Grants  and  Agreements 
Subtitle  A— Government-wide  Guidance  for  Grants  and  Agreements 
Chapter  I— (Reserved.) 
Chapter  II— Office  of  Management  and  Budget  Circulars  and  Guidance 

Subchapter  A— General  matters  • 

Part  1— General 
Subchapter  B — Circulars  ... 

Subchapter  C— Other  guidance  documents 
Subtitle  B— Federal  Agency  Regulations  for  Grants  and  Agreements 

Chapters  III  and  following-Each  Federal  agency  wilt  establish  a  chapter  under  Subtitle  B  for  its  regulations  on  grants  and  agreerrwnts 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NE-1 1-AO] 

RIN  2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  Canada  Models  PW118, 
P W1 20,  PW1 20A,  and  PW1 21 
Turt>oprop  Engines 

AGgNCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  FAA  proposes  to  adopt  a 
new  airworthiness  directive  (AD)  for 
Pratt  &  Whitney  Canada  (PWC)  models 
PW118.  PW120,  PW120A.  and  PW121 
turboprop  engines.  This  proposed  AD 
would  require  replacing  the  low 
pressure  rotor  speed  (NL)  sensor  port 
sealing  tube  and  reworking  or  replacing 
the  external  afr  tube  connecting  the 
P2.5/P3  switching  valve  to  the  rear  inlet 
case.  This  proposed  AD  is  prompted  by 
a  report  of  an  internal  oil  fire  in  the 
engine  intercompressor  case  (ICC).  A 
fire  in  the  ICC  could  cause  the  existing 
tubes  to  disengage  due  to  melted  brazing 
on  the  tubes.  Once  these  tubes 
disengage,  the  ICC  fire  then  develops 
into  an  external  fire  within  the  engine 
nacelle  cavity.  The  actions  specified  in 
this  proposed  AD  are  intended  to 
prevent  fire  in  the  engine  nacelle  cavity, 
in-flight  engine  shutdown,  and  airplane 
damage.  , 

DATES:  We  must  receive  any  comments 
on  this  proposed  AD  by  August  5.  2003. 
ADDRESSES:  Use  one  of  the  following 
addresses  to  submit  comments  on  this 
proposed  AD: 

•  By  mail:  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  2003-NE- 


11-AD.  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299. 
,        -By  fax:  (781)  238-7055. 

•  By  e-mail:  9-ane- 
adcomment@faa.gov 

You  may  get  the  service  information 
identified  in  this  proposed  AD  from 
Pratt  &  Whitney  Canada,  Technical 
Publications  Department,  1000  Marie 
Victorin.  Longueuil.  Quebec  J4G  lAl. 

You  may  examine  the  AD  docket  at 
the  FAA,  New  England  Region,  Office  of 
the  Regional  Counsel.  12  New  England 
Executive  Park.  Burlington.  MA. 
FOR  FURTHER  INFORMATION  CONTACT.*  Ian 
Dargin,  Aerospace  Engineer,  Engine 
Certification  Office.  FAA,  Engine  and 
Propeller  Directorate.  12  New  England 
Executive  Park.  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7178;  fax 
(781) 238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  submit  any  written 
relevant  data,  views,  or  argiunents 
regarding  this  proposal.  Send  your 
comments  to  an  address  listed  under 
ADDRESSES.  Liclude  "AD  Docket  No. 
2003-NE-ll-AD"  in  the  subject  line  of 
your  comments.If  you  want  us  to 
acknowledge  receipt  of  your  mailed 
comments,  send  us  a  self-addressed, 
stamped  postcard  with  the  docket 
number  written  on  it;  we  will  date- 
stamp  your  postcard  and  mail  it  back  to 
you.  We  specifically  invite  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  AD.  If  a  person  contacts  us 
through  a  nonwritten  communication, 
and  that  contact  relates  to  a  substantive 
part  of  this  proposed  AD,  we  will 
summarize  the  contact  and  place  the 
summary  in  the  docket.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  the 
proposed  AD  in  light  of  those 
comments. 

We  are  reviewing  the  writing  style  we 
currently  use  in  regulatory  documents. 
We  are  interested  in  your  comments  on 
whether  the  style  of  this  document  is 
clear,  and  your  suggestions  to  improve 
the  clarity  of  our  commimications  that 


affect  you.  You  may  get  more 
information  about  plain  language  at 
http://www.plainlanguage.gov. 

Examining  the  AD  Docket 

You  may  examine  the  AD  Docket 
(including  any  comments  and  service 
information),  by  appointment,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  See 
ADDRESSES  for  the  location. 

Discussion 

Transport  Canada,  which  is  the 
airworthiness  authority  for  Canada, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  PWC  models 
PW118.  PW120.  PW120A.  and  PW121 
turboprop  engines.  Transport  Canada 
advises  that  they  have  received  a  report 
of  an  internal  oil  fire  in  the  engine  ICC. 
An  ICC  fire  melts  the  brazing  on  the 
external  air  tube  connected  to  the  P2.5/ 
P3  switching  valve,  and  on  the  low 
pressure  rotor  speed  (NL)  sensor  port 
seahng  tube,  allowing  both  to  disengage. 
Once  these  tubes  disengage,  the  ICC  fire 
then  develops  into  an  external  fire 
within  the  engine  nacelle  cavity, 
resulting  in  in-flight  engine  shutdown 
and  potential  airplane  damage. 

Relevant  Service  Information 

We  have  reviewed  and  approved  the 
technical  contents  of  PWC  Service 
Bulletin  (SB)  No.  20914.  Revision  4. 
dated  December  14.  2001.  That  SB 
describes  procedures  for  replacing  the 
low  pressure  rotor  speed  (NL)  sensor 
port  sealing  tube  and  reworking  or 
replacing  the  external  air  tube 
connecting  the  P2.5/P3  switching  valve 
to  the  rear  inlet  case.  Transport  Canada 
classified  this  SB  as  mandator)'  and 
issued  airworthiness  directive  No.  CF- 
2002-10.  dated  January  28.  2002,  in 
order  to  ensiu«  the  airworthiness  of 
these  PWC  models  PW118.  PW120. 
PW120A.  and  PW121  turboprop  engines 
in  Canada. 

FAA's  Determination  and  Requirements 
of  the  Proposed  AD 

These  PWC  models  PW118,  PW120. 
PW120A.  and  PW121  turboprop 
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engines,  manufactured  in  Canada,  are 
tvpe-certificated  for  operation  in  the 
United  States  under  the  provisions  of 
§21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement.  Transport 
Canada  has  kept  us  informed  of  the 
situation  described  above.  We  have 
examined  Transport  Canada's  findings, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States.  Therefore,  we  are  proposing  this 
AD.  which  would  require  replacing  the 
low  pressure  rotor  speed  (NL)  sensor 
port  sealing  tube  and  reworking  or 
replacing  the  external  air  tube 
connecting  the  P2.5/P3  switching  valve 
to  the  rear  inlet  case.  The  proposed  AD 
would  require  that  these  actions  be  done 
using  the  service  information  described 
previously. 

Changes  to  14  CFR  Part  39— Effect  on 
the  Proposed  AO 

On  July  10,  2002,  we  published  a  new 
version  of  14  CFR  part  39  (67  FR  47997, 
July  22,  2002),  which  governs  the  FAA's 
AD  system.  This  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39,  we  will 
not  include  it  in  future  AD  actions. 

Costs  of  Compliance 

There  aire  approximately  1,933  PWC 
models  PW118,  PW120,  PW120A,  and 
PW121  turboprop  engines  of  the 
affected  design  in  the  worldwide  fleet. 
We  estimate  that  1,160  engines  installed 
on  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  We  also 
estimate  that  it  would  take 
approximatsly  2  work  hours  per 
installed  engine  to  replace  the  parts,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  cost 
approximately  $1,966  per  engine.  Based 
on  these  figures,  the  total  replacement 
cost  of  the  proposed  AD  to  U.S. 
operators  is  estimated  to  be  $2,419,760. 
We  also  estimate  that  it  would  take 
approximately  2  work  hours  per  tube  to 
perform  the  rework  in  lieu  of  tube 
replacement,  and  required  parts  for 
rework  would  cost  approximately  $197 
per  engine.  Based  on  these  figures,  the 
total  rework  cost  of  the  proposed  AD  to 
U.S.  operators  is  estimated  to  be 
$367,720.  PWC  has  informed  the  FAA 
that  it  may  provide  the  parts  and  labor 
to  the  operators  at  no  cost,  thereby 


substantially  reducing  the  cost  of  the 
proposed  rule. 

Regulatory  Findings 

We  have  determined  that  this 
proposed  AD  would  not  have  federalism 
implications  under  Executive  Order 
13132.  This  proposed  AD  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  the  proposed  regulation: 

1.  Is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 

2.  Is  not  a  "significant  rule'.'  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

3.  Would  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  summary  of  the  costs 
to  comply  with  this  proposal  and  placed 
it  in  the  AD  Docket.  You  may  get  a  copy 
of  this  summary  by  sending  a  request  to 
us  at  the  address  listed  under 
ADDRESSES.  Include  "AD  Docket  No. 
2003-NE-l  1-AD"  in  your  request. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive: 

Pratt  &  Whitney  Canada:  Docket  No.  2003- 
NE-l  1-AD. 

Comments  Due  Date 

(a)  The  FAA  must  receive  comments  on 
this  airworthiness  directive  (AD)  action  by 
August  5.  2003. 

Affected  ADs 

(b)  None; 

Applicability 

(c)  This  AD  is  applicable  to  Pratt  & 
Whitney  Canada  (PWC)  models  PW118, 
PW120,  PW120A,  and  PW121  turboprop 


engines.  These  engines  are  installed  on,  but 
not  limited  to.  Empresa  Brasileira  de 
Aeronautica  (EMBRAER)  EMB-120RT,' 
120ER.  and  120FC.  Bombardier  hic.  (formerly 
Dehavilland  of  Canada)  DHC-8-100  series, 
and  Aerospatiale  ATR  42-200,  -300.  and 
-320  airplanes. 

Unsafe  Condition 

(d)  This  AD  was  prompted  by  9  report  of 
an  internal  oil  fire  in  the  engine 
intercom  pressor  case  (ICC).  A  fire  in  the  ICC 
could  cause  the. low  pressure  rotor  speed 
(NL)  sensor  port  sealing  tube  and  the  external 
air  tube  connecting  the  P2.5/P3  switching 
valve  to  the  rear  inlet  case,  to  disengage  due 
to  melted  brazing  on  the  tubes.  Once  these 
tubes  disengage,  the  ICC  fire  then  develops 
into  an  external  fire  within  the  engine  nacelle 
cavity.  The  actions  specified  in  this  AD  are 
intended  to  prevent  fire  in  the  engine  nacelle 
cavities,  in-flight  engine  shutdown,  and 
airplane  damage.  ' 

Compliance 

(e)  Compliance  with  this  AD  is  required  at 
the  next  engine  shop  visit,  or  within  90  days 
after  the  effective  date  of  this  AD,  whichever 
occurs  first,  unless  already  done. 

Low  Pressure  Rotor  Speed  (NL)  Sensor  Port 
Sealing  Tube 

(0  Replace  the  low  pressure  rotor  speed 
(NL)  sensor  port  sealing  tube  with  an 
improved  durability  tube,  in  accordance  wjth 
paragraphs  2. A.  and  2.B.,  Accomplishment 
Instructions  of  PWC  Service  Bulletin  (SB)  No. 
20914,  Revision  4,  dated  December  14,  2001. 

Switching  Valve-to-Rear  Inlet  Case  Sealing 
Air  Tube  Assembly 

(g)  Remove  the  switching  valve-to-rear 
inlet  case  sealing  air  tube  assembly,  in 
accordance  with  paragraph  2.C.. 
Accomplishment  Instructions  of  PWC  SB  No. 
20914,  Revision  4,  dated  December  14,  2001, 
and  do  the  following: 

(1)  Either  install  an  improved  durability 
switching  valve-to-rear  inlet  case  sealing  air 
tube  assembly,  in  accordance  with  paragraph 
2.G.,  Accomplishment  Instructions  of  PWC 
SB  No.  20914,  Revision  4.  dated  December 
14,  2001:  or 

(2)  Rework  the  switching  valve-to-rear  inlet 
cafie  sealing  air  tube  assembly  and  install 
tube  assembly,  in  accordance  with 
paragraphs  2.D.,  2.F.,  and  2.G., 
Accomplishment  Instructions  of  PWC  SB  No. 
20914.  Revision  4.  dated  December  14,  2001. 

Alternative  Methods  of  Compliance 

(h)  Alternative  methods  of  compliance 
must  be  requested  in  accordance  with  14  CFR 
part  39.19,  and  must  be  approved  by  the 
Manager,  Engine  Certification  Offic:e,  FAA.. 

Material  Incorporated  by  Reference 

(i)  The  replacements  and  rework  must  be 
done  in  accordance  with  PWC  SB  No.  20914. 
Revision  4.  dated  December  14,  2001. 

Related  Information 

(i)  The  subject  of  this  AD  is  addressed  in 
Transport  Canada  airworthiness  directive  No. 
CF-2002-10,  dated  January  28,  2002. 


Issued  in  Burlington.  Massachusetts,  on 
May  30.  2003.  t 

Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  03-14276  Filed  6-5-03;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  301 
[REG-103809-03] 
BIN  1545-BA56 

Disclosure  of  Return  Information  to  the 
Department  of  Agriculture 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

SUMMARY:  The  IRS  is  issuing  regulations 
to  incorporate  and  clarify  the  phrase 
"return  information  reflected  on 
returns"  in  conformance  with  the  terms 
of  section  6103(j)(5)  of  the  Internal 
Revenue  Code  (Code).  These  temporary 
regulations  also  remove  certain  items  of 
return  information  that  the  IRS 
currently  discloses,  but  the  Department 
of  Agricultiu-e  no  longer  needs,  for 
conducting  the  census  of  agriculture. 
The  text  of  the  temporary  regulations 
published  in  the  Rtiles  and  Regulations 
section  of  this  issue  of  the  Federal 
Register  serves  as  the  text  of  the 
proposed  regulations. 
DATES:  Written  and  electronic  comments 
and  requests  for  a  public  hearing  must 
be  received  by  August  1,  2003. 
ADDRESSES:  Send  submissions  to:    - 
CC:PA:RU  (REG-103809-03),  room 
5226,  Internal  Revenue  Service,  P.O. 
Box  7604,  Ben  Franklin  Station. 
Washington,  DC  20044.  Submissions 
may  be  hand-delivered  between  the 
hours  of  8  a.m.  and  4  p.m.  to  CC:PA:RU 
(REG-103809-03),  Courier's  Desk, 
Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington. 
DC.  or  sent  electronically,  via  the  IRS 
Internet  site  at  http://www.irs.gov/regs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Irwin  at  (202)  622-4570  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

Temporary  regulations  in  the  Rules 
and  Regulations  section  of  this  issue  of 
the  Federal  Register  amend  the 
Procedure  and  Administration 


Regulations  (26  CFR  Part  301)  relating  to 
Code  section  6103(j)(5).  The  temporary 
regulations  contain  rules  relating  to  the 
disclosiue  of  retiun  information 
reflected  on  returns  to  officers  and 
employees  of  the  Department  of 
Agrictdture  for  conducting  the  census  of 
agriculture. 

The  text  of  the  temporary  regidations 
also  serves  as  the  text  of  these  proposed 
regulations.  The  preamble  to  the 
temporary  regidations  explains  the   ' 
temporary  regulations  and  these 
proposed  regulations. 

Special  Analjrses 

It  has  been  determined  this  notice  of 
proposed  rulemaking  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  no 
notice  of  proposed  rulemaking  is 
required,  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6)  does  not  apply. 
Pursuant  to  section  7805(f)  of  die  Code, 
the  IRS  will  submit  this  notice  of 
proposed  rulemaking  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Requests  for  Public 
Hearing 

Before  adoption  of  these  proposed 
regulations  as  final  regulations,  the  IRS 
wrill  consider  any  written  (a  signed 
original  and  8  copies)  or  electronic 
comments  that  the  IRS  timely  receives. 
The  IRS  and  Treasury  Department 
request  comments  on  the  clarity  of  the 
proposed  rules  and  how  they  can  be 
made  easier  to  imderstand.  All 
comments  will  be  available  for  public 
inspection  and  copying.  The  IRS  may 
schediUe  a  pubbc  hearing  if  any  person 
who  timely  submits  written  comments 
requests  such  a  hearing  in  writing.  If  a 
public  hearing  is  scheduled,  notice  of 
the  date.  time,  and  place  for  the  public 
hearing  will  be  published  in  the  Federal 
Register. 


Drafting  Infbrmatum 

The  principal  author  of  these 
regulations  is  Christine  Irwin.  Office  of 
the  Associate  Chief  Counsel,  Proceduj* 
&  Administration  (Disclosure  &  Privacy 
Law  Division). 

List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes,  Estate  taxes, 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 


Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  301  is 
proposed  to  be  amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

■  1.  The  authority  citation  for  part  301 
continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 

■  2.  Section  301.6103(j)(5}-l  is  added  to 
read  as  follows: 

$301.6103aX5)-1    Disclosures  of  return 
information  rsflected  on  returns  to  officeis 
and  employess  of  the  Dspartntent  of 
Agriculture  for  conducting  ttie  census  of 
agriculture. 

[The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  301.6103(j)(5)- 
IT  published  elsewhere  in  this  issue  of 
the  Federal  Register.] 

David  A.  Mader, 

Assistant  Deputy  Commissioner  of  Internal 

Revenue. 

[FR  Doc.  03-14206  Filed  6-5-03;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  HeaWt 
Administration 

29  CFR  Part  1910 
[Docket  No.  H-049D] 
BIN  1218-AC05 

Controlled  Negative  Pressure  REDON 
FH  Testing  Protocol 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Department  of 
Labor.' 

ACTION:  Notice  of  proposed  rulemaking 
and  request  for  comments. 

SUMMARY:  OSHA  is  proposing  to 
approve  an  additional  controlled 
negative  pressure  (CNP)  fit  testing  . 
protocol  for  its  Respiratory  Protection 
Standard.  The  proposed  protocol  would 
affect  OSHA  respiratory  protection 
standards  for  shipyard  employment  and 
construction.  The  proposed  protocol  is 
referred  to  as  the  CNP  REDON  fit  testing 
protocol.  Provisions  contained  in 
OSHA's  current  Respiratory  Protection 
Standard  allow  individuals  to  propose 
additional  fit  testing  protocols.  This 
proposed  revision  is  based  on  a  new 
quantitative  fit  testing  protocol 
submitted  to  OSHA  for  addition  to  the 
standard. 

The  proposed  protocol  requires  three 
different  test  exercises  followed  by  two 
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redonnings  of  the  respirator,  while  the 
currently  approved  CtfP  protocol 
specifies  eight  test  exercises,  including 
one  redonning  of  the  respirator.  In 
addition  to  amending  the  Respiratory 
Protection  Standard  to  include  the 
proposed  protocol,  this  rulemaking  is 
proposing  to  make  several  editorial  and 
non-substantive  technical  revisions  to 
this  standard  associated  with  the 
proposed  protocol  and  the  approved 
CNF  protocol. 

DATES:  Submit  written  comments 
regarding  this  proposal,  including 
comments  on  the  information-collection 
determination  described  in  section  IV.C 
(Paperwork  Reduction  Act)  of  this 
notice,  by  the  following  dates: 

Hard  copy.  Submitted  (postmarked  or 
sent)  by  September  4.  2003. 

Facsimile  and  electronic 
transmission.  Sent  by  September  4, 
2003. 

Please  see  the  section  below  entitled 
SUPPLEMENTARY  INFOmiATION  for 
additional  information  on  submitting 
written  comments. 
ADDRESSES:  Submit  conunents  and 
attachments  to  comments  using  one  of 
the  procedures  described  below: 

Regular  mail,  express  delivery,  hand- 
delivery,  and  messenger  service.  Submit 
three  copies  of  written  conunents  and 
attachments  to  the  OSHA  Docket  Office, 
Docket  No.  H-049D,  Technical  Data 
Center,  Room  N-2625,  U.S.  Department 
of  Labor,  200  Constitution  Ave.,  NW., 
Washington,  DC  20210;  telephone  (202) 
693-2350.  OSHA  Docket  Office  and 
Department  of  Labor  hours  of  operation 
are  8:15  a.m.  to  4:45  p.m.,  EST. 

Please  note  that  security-related 
problems  may  result  in  significant 
delays  in  receiving  comments  and  other 
written  materials  by  regular  mail. 
Telephone  the  OSHA  Docket  Office  at 
(202)  693-2350  for  information 
regarding  security  procedures  associated 
with  delivery  of  materials  by  express 
delivery,  hand  delivery,  and  messenger 
service. 

Facsimile.  Transmit  written 
conunents  (including  attachments) 
consisting  of  10  or  fewer  pages  by 
facsimile  to  the  OSHA  Docket  Office  at 
(202)  693-1648.  You  must  include  the 
docket  number  of  this  notice,  Docket 
No.  H-049D,  in  your  comments. 

Electronic.  You  may  submit 
comments  electronically  through  the 
Internet  on  OSHA's  Homepage  at  http:/ 
/ecomments.osha.gov.  If  you  would  like 
to  submit  additional  studies  or  journal 
articles,  you  must  submit  three  copies  of 
them  to  the  OSHA  Docket  Office  at  the 
address  above.  These  materials  must 
clearly  identify  your  electronic 
conunents  by  rmnie,  date,  subject,  and 


docket  number  sd  we  can  attach  them  to 
your  comments. 

All  comments  and  submissions  will 
be  available  for  inspection  and  copying 
in  the  OSHA  Docket  Office  at  the 
address  above.  Comments  and 
submissions  posted  on  OSHA's  web 
page  will  be  available  at  http:// 
www.osha.gov.  Contact  the  OSHA 
Docket  Office  at  (202)  693-2350  for 
information  about  materials  not 
available  on  the  OSHA  web  page  and  for 
assistance  in  using  this  web  page  to 
locate  docket  submissions.  Because 
comments  sent  to  the  docket  or  to 
OSHA's  web  page  are  available  for 
public  inspection,  the  Agency  cautions 
against  including  in  these  conunents 
personal  information  such  as  social 
security  numbers  and  birth  dates. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  inquiries,  contact  Mr.  John  E. 
Steelnack,  Directorate  of  Standards  and 
Guidance.  Room  N-3718,  OSHA.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210; 
telephone  (202)  693-2289  or  facsimile 
(202)  693-1678.  Copies  of  this  Federal 
Register  notice  are  available  from  the 
OSHA  Office  of  Publications,  Room  N- 
3101,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington 
DC  20210;  telephone  (202)  693-1888. 
For  an  electronic  copy  of  this  notice,  go 
to  OSHA's  website  [http:// 
www.osha.gov),  and  select  "Federal 
Register,"  "Date  of  Publication,"  and 
then  "2003." 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Respiratory  Protection  Standard 
ciurently  includes  three  (3)  quantitative 
fit  testing  protocols:  Generated  aerosol 
fit  testing  protocol;  ambient  aerosol 
condensation  nuclei  coimter  (CNC)  fit 
testing  protocol;  and  controlled  negative 
pressure  (CNP)  fit  testing  protocol.  The 
standard  specifies  the  procedure  to  be 
followed  to  add  new  test  protocols  as 
they  are  developed  and  validated.  The 
criteria  for  determining  that  a  fit  testing 
protocol  is  valid  include:  (1)  A  test 
report  prepared  by  an  independent 
government  research  laboratory  (e.g., 
Lawrence  Livermore  National 
Laboratory,  Los  Alamos  National 
Laboratory,  the  National  Institute  for 
Standards  and  Technology)  stating  that 
the  laboratory  tested  the  protocol  and 
found  it  to  be  accurate  and  reliable;  or 
(2)  an  article  published  in  a  peer- 
reviewed  industrial  hygiene  journal 
describing  the  protocol  and  explaining 
how  the  test  data  support  the  protocol's 
accuracy  and  reliability.  When  a 
protocol  meets  such  criteria,  OSHA 
conducts  a  notice-and-comment 


rulemaking  under  Section  6(b)(7)  of  the 
Occupational  Safety  and  Health  Act  of 
1970.  OSHA  believes  the  CNP  REDON 
meets  these  criteria  as  described  below. 

n.  Summary  and  Explanation  of  the 
Proposal 

Introduction.  In  his  letter  submitting 
the  protocol  for  review.  Dr.  Crutchfield 
included  copies  of  two  peer-reviewed 
articles  from  industrial  hygiene  journals 
describing  the  accuracy  and  reliability 
of  the  CNP  REDON  fit  testing  protocol. 
(See  Exs.  2  and  3;  Section  III  below 
provides  complete  reference 
information  on  these  articles.)  In  this 
submission,  Dr.  Crutchfield  also 
described  in  detail  the  equipment  and 
procedures  required  to  administer  the 
proposed  protocol.  According  to  this 
description,  the  proposed  protocol  is  a 
variation  of  the  controlled  negative 
pressure  (CNP)  fit  testing  protocol 
developed  by  Dr.  Crutchfield  in  the 
early  1990s,  which  OSHA  approved  for 
inclusion  in  Part  l.C  of  Appendix  A 
when  the  Agency  developed  the  final 
Respiratory  Protection  Standard.  The 
proposed  protocol  uses  the  same  fit  test 
requirements  and  test  instrumentation 
specified  for  the  CNP  fit  testing  protocol 
in  paragraphs  (a)  and  (c)  of  Part  I.C.4  of 
Appendix  A  of  this  standard.  However, 
the  proposed  protocol  includes  only 
three  test  exercises  followed  by  two 
redonnings  of  the  respirator,  instead  of 
the  eight  test  exercises  and  one 
respirator  redonning  required  in 
paragraph  (b)  of  the  CNP  fit  testing 
protocol.  The  three  tests,  listed  in  order 
of  administration,  are  normal  breathing, 
bending  over,  and  head  shaking.  The 
procedures  for  administering  these  three 
test  exercises  and  the  two  respirator 
donnings  to  an  employee,  and  for 
measuring  respirator  leakage  during 
each  test,  are  described  below: 

•  Facing  forward.  In  a  normal 
standing  position,  without  talking,  the 
test  participant  shall  breathe  normally; 
then,  while  facing  forward,  he/she  shall 
hold  his/her  breath  for  10  seconds  for 
test  measurement. 

•  Bending  over.  The  test  participant 
shall  bend  at  the  waist  as  if  he/she  is 
going  to  touch  his/her  toes;  then,  while 
facing  parallel  to  the  floor,  he/she  shall 
hold  his/her  breath  for  10  seconds  for 
test  measurement. 

•  Head  shaking.  The  test  participant 
shall  shake  his/her  head  back  and  forth 
vigorously  several  times  while  shouting 
for  approximately  three  seconds;  then, 
while  focing  forward,  he/she  shall  hold 
his/her  breath  for  10  seconds  for  test 
measurement. 

•  First  redonning  (REDON-1).  The 
test  participant  shall  remove  and  redon 
the  respirator  mask;  after  redonning  the 


mask,  he/she  shall  &ce  forward  and 
hold  his/her  breath  for  10  seconds  for 
test  measinement. 

•  Second  redoiming  [REDON-2).  The 
test  participant  shall  remove  and  redon 
the  respirator  mask  again;-after 
redonning  the  mask,  he/she  shall  face 
forward  and  hold  his/her  breath  for  10 
seconds  for  test  measurement. 

As  noted  earlier,  Dr.  Crutchfield 
submitted  two  peer-reviewed  journal 
articles  that  provided  information  on 
the  accuracy  and  reliability  of  the 
proposed  CNP  REDON  fit  testing 
protocol.  In  the  first  of  these  articles,  the 
most  important  conclusion  made  by  the 
authors  is  that  the  proposed  CNP 
REDON  fit  testing  protocol  results  in 
substantially  lower  respirator  fit  factors 
overall  than  the  most  commonly  used 
ambient  aerosol  (AA)  fit  testing 
protocol.  Accordingly,  lower  fit  factors 
indicate  that  the  proposed  protocol 
woidd  detect  more  respirator  leaks  than 
the  AA  protocol,  thereby  providing 
employees  with  an  increased  margin  of 
safety  when  they  select  respirators.  The 
main  conclusion  reached  by  the  authors 
in  the  second  article  is  that  the  overall 
fit  factors  obtained  fi-om  the  three 
exercises  and  two  redonnings  required 
by  the  proposed  protocol  are  the  same 
as  the  overall  fit  factors  found  when 
using  the  eight-exercise  CNP  protocol 
described  in  the  Respiratory  Protection 
Standard.  Therefore,  compared  to  the 
eight-exercise  CNP  protocol,  the  same 
overall  fit  factors  can  be  obtained  in  less 
time  using  the  proposed  protocol. 

Peer-reviewed  articles.  In  the  first 
peer-reviewed  article,  entitled  "Effect  of 
exercise  and  mask  doiming  on  measured 
respirator  fit"  and  published  in  Applied 
Occupational  and  Environmental 
Hygiene,  Dr.  Crutchfield  and  his 
colleagues  tested  14  Air  Force  personnel 
who  wore  elastomeric  full  facepiece  or 
half  mask  air  purifying  respirators  while 
being  fit  tested  using  either  AA  fit 
testing  equipment  (the  Portacoimt 
Plus®,  manufactured  by  TSI,  Inc.,  St. 
Paul,  MN)  or  CNP  fit  testing  equipment 
(FitTester  3000®,  manufactured  by 
Occupational  Health  Dyanmics, 
Birmingham,  AL)  (Ex.  2).  The  study 
participants  wore  their  usual  respirator 
mask  for  half  of  the  tests  (mask  1),  and 
a  respirator  mask  that  was  either  a  size 
larger  or  smaller  than  their  usual  mask 
for  the  other  half  of  the  tests  (mask  2). 
The  purpose  of  using  the  second  mask 
was  to  obtain  poor  respirator  fit  (i.e.,  to 
ensure  respirator  leakage  on  some  of  the 
tests).  Each  study  participant  received 
three  fit  tests  per  day  for  five 
consecutive  days;  they  removed  and 
redonned  the  respirator  between  fit 
tests.  During  a  fit  test,  they  engaged  in 
one  of  two  test-exercise  procedures.  The 


first  procedure  (procedure  1)  consisted 
of  the  three  test  exercises  described  in 
the  proposed  protocol  {i.e.,  facing 
forward,  bending  over,  and  head 
shaking),  with  no  repeated  donnings. 
The  second  procedure  (procedure  2) 
consisted  of  the  following  nine  exercises 
(listed  in  order  of  administration): 
Normal  breathing;  deep  breathing;  side- 
to-side  head  tiuning  (pausing  to  inhale 
at  each  extreme  position);  up-and-down 
head  nodding  (pausing  to  iidiale  at  each 
extreme  position);  talking  loudly 
(reading  a  standard  passage,  counting 
backward  from  100,  or  reciting  a 
memorized  poem  or  song );  grimacing 
(contracting  the  facial  muscles);  bending 
over  (as  if  touching  the  toes);  jogging  in 
place;  and  normal  breathing.  Only  the 
first  AA  fit  test  administered  each  day 
with  each  mask  (1  and  2)  used  the 
second  test-exercise  procedure;  the 
remaining  AA  fit  tests,  and  all  of  the 
CNP  fit  tests,  used  the  first  test-exercise 
procedure. 

The  authors  used  the  AA  fit  test 
equipment  to  compare  fit  factors  for 
both  procedures  1  and  2  under  the  two 
mask  conditions.  This  comparison 
showed  that,  for  mask  1,  the  log- 
transformed  median  overall  fit  factor 
obtained  imder  procedure  1  was 
significantly  lower  than  it  was  for 
procedure  2,  while  no  significant 
difference  was  found  between  the 
procedures  for  mask  2.  Additionally,  the 
authors  compared  fit  factors  obtained 
bom  the  two  types  of  fit  test  equipment 
{i.e.,  CNP  and  AA)  under  prpcedine  1. 
Accordingly,  they  found  diat  the  log- 
transformed  median  fit  factors  obtained 
using  either  type  of  equipment  did  not 
differ  significantly  among  the  three  test 
exercises  (i.e.,  facing  forward,  bending 
over,  and  head  shaking)  for  mask  1. 
However,  for  mask  2,  the  data  obtained 
using  both  types  of  equipment  showed 
that  the  bending  over  test  exercise 
resulted  in  a  significantly  lower  log- 
transformed  mean  fit  fector  than  was 
obtained  using  the  normal  breathing  test 
exercise. 

Assessing  the  fit  factors  for  procedure 
2  using  the  AA  fit  test  equipment,  the 
authors  found  that  the  talking  exercise 
resulted  in  a  significantly  lower  log- 
transformed  mean  fit  factor  than  the  fit 
fector  determined  using  the  normal       , 
breathing  exercise  for  mask  1;  for  mask 
2,  the  log- transformed  mean  fit  factors 
for  both  the  talking  and  bending  over 
exercises  were  significantly  lower  than 
the  fit  factor  obtained  for  the  normal 
breathing  exercise.  A  subsequent 
analysis  showed  that  the  initial  normal 
breathing  exercise,  as  well  as  the 
bending  over  and  the  head  shaking 
exercises,  accoimted  for  most  of  the  fit 
testing  failures.  Finally,  after  collapsing 


the  data  across  mask  conditions  and 
exercise  procedures,  the  authors  foimd 
that  the  log-transformed  median  fit 
factor  for  the  CNP  equipment  was 
significantly  lower  than  the  log- 
transformed  median  fit  factor  for  the  AA 
equipment. 

The  authors  concluded  that  the 
results  obtained  using  the  AA 
equipment  showed  that  the  three 
exercises  in  procedine  1  were  as 
effective  in  determining  poor  mask  fit  as 
the  nine  exercises  that  composed 
procedure  2.  In  reaching  this 
conclusion,  they  specifically  discounted 
the  talking  exercise,  which  was  assessed 
in  this  study  using  only  the  AA 
equipment.  In  doing  so,  they  asserted 
that  the  prolonged  exhalation  associated 
with  the  talking  exercise  may  increase 
particle  migration  from  the  lungs  to  the 
sampling  probe,  which  would  cause  the 
probe  to  detect  an  increase  in  particle 
concentration;  consequenUy,  the  talking 
exercise  likely  results  in  artificially  low 
fit  factors.  They  also  concluded  that 
CNP  equipment  used  with  the  three' 
exercises  in  procediu*  1  detected  more 
poorly  fitting  masks  than  AA  equipment 
used  with  either  exercise  procedure. 
The  authors  noted  as  well  that  the  study 
participants  took  substantially  less  time 
to  perform  the  three  exercises  in 
procedure  1  than  the  nine  exercises  in 
procedure  2,  regardless  of  the  type  of 
equipment  used. 

The  second  peer-reviewed  article, 
entitled  "A  faster,  more  rigorous 
protocol  for  fit  testing  emergency 
response  respirators"  and  published  in 
Semiconductor  Safety  Association 
Journal,  describes  a  study  in  which  511 
firefighters  were  fit  tested  for  the  Scott 
Model  AV-2000  self-contained 
breathing  apparatus  using  CNP  fit 
testing  equipment  (Ex.  3).  To  detect 
respirator  leakage,  the  authors  converted 
the  respirator,  which  normally  operates 
at  positive  pressing,  to  operate  in  the 
negative  pressiue  mode.  Dtuing  fit 
testing,  the  firefighters  performed  one  of 
two  exercise  procedmes.  The  first 
exercise  procedme  (procedure  1), 
administered  to  407  firefighters, 
consisted  of  the  full  complement  of 
exercises  described  in  the  proposed 
protocol  (i.e.,  facing  forward,  bending 
over,  head  shaking,  and  two  mask 
redonnings).  The  second  procedure 
(procedure  2),  administered  to  104  of 
the  firefighters,  replicated  the  CNP  test 
exercises  listed  in  Part  1.4(b)  of  '' 

Appendix  A  in  the  Respiratory 
Protection  Standard,  including  (listed  in 
order  of  administration):  Normal 
breathing;  deep  breathing;  side-to-side 
head  turning  (pausing  to  inhale  at  each 
extreme  position);  up-and-down  head 
nodding  (pausing  to  inhale  at  each 
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extreme  position);  talking  (reading  a 
standard  passage,  counting  backward 
from  100,  or  reciting  a  memorized  poem 
or  song);  grimacing  (contracting  the 
facial  muscles);  bending  over  (as  if 
touching  the  toes);  and  breathing 
normally  (remove  and  redon  the 
respirator  mask,  then  breathe  normally). 
In  addition,  the  authors  used  a  short 
screening  procedure  to  identify 
firefighters  who  could  not  pass  the  a 
complete  fit  testing  protocol.  Eighty-five 
(85)  of  the  firefighters  in  procedure  1 
(20.9%)  and  30  of  the  firefighters  in 
procedure  2  (28.8%)  did  not  pass  this 
screening  test. 

Comparisons  among  the  firefighters 
who  completed  a  fit  testing  protocol 
showed  that  the  log-transformed  median 
overall  fit  factor  did  not  vary 
significantly  between  the  two  exercise 
procedures.  However,  after  plotting  the 
overall  fit  factors  of  the  individual 
firefighters  for  the  two  exercises  (i.e., 
one  plot  for  each  exercise),  the  authors 
noted  that  the  overall  fit  factors  for 
procedure  1  were  substantially  less  than 
the  fit  factors  for  procedure  2  at  the  low 
end  of  the  two  distributions.  They 
interpreted  this  difi^erence  as  indicating 
that  die  fit  factors  obtained  using 
procedure  1  were  more  conservative 
(i.e.,  lower)  than  the  fit  factors  obtained 
for  procedure  2  at  lower  levels  of 
respirator  fit.  Based  on  these  results,  the 
authors  concluded  that  the  two  exercise 
procedures  resulted  in  similar  fit 
factors,  and  that  procedure  1,  with  three 
exercises  and  two  respirator  redonnings, 
took  substantially  less  time  to 
administer  than  procedure  2,  with  eight 
exercises  (including  one  redonning). 

Editorial  and  technical  revisions  to 
the  Respiratory  Protection  Standard.  In 
addition  to  proposing  the  CNP  REDON 
fit  testing  protocol,  this  rulemaking  is 
proposing  to  make  several  editorial  and 
technical  revisions  to  the  Respiratory 
Protection  Standard.  The  first  editorial 
revision  would  add  the  proposed  CNP 
REDON  protocol  to  the  exception 
already  specified  for  the  approved  CNP 
protocol  under  paragraph  14(a)  of  Part 
I.A  in  Appendix  A  of  the  Standard. 
Accordingly,  paragraph  14(a)  would 
except  both  the  approved  CNP  protocol 
and  the  CNP  REDON  protocol  from  the 
test  exercises  specified  for  the  other 
approved  fit  testing  protocols  listed  in 
the  appendix.  OSHA  believes  that  this 
revision  is  necessary  because  the 
proposed  protocol  consists  of  a  test 
exercise  procedure  that  differs 
substantially  from  the  procedure 
required  for  the  other  approved  fit 
testing  protocols. 

The  second  editorial  revision  involves 
the  introductory  paragraph  describing 
the  CNP  protocol  under  Part  I.C.4  of 


Appendix  A.  The  eighth  sentence  in  this 
paragraph  refers  to  the  CNP  instrument 
manufocturer  as  "Djmatech  Nevada." 
However,  the  instrument  manufacturer 
now  is  Occupational  Health  Dynamics 
of  Birmingham,  Alabama.  OSHA  is 
proposing  to  revise  this  sentence  to 
identify  the  current  manufacturer  of  this 
instrument. 

In  an  earlier  comment  to  OSHA  (Ex. 
14),  Dr.  Crutchfield  noted  that  test 
administrators  use  either  an  auditory 
warning  device  or  the  screen  tracing 
currently  provided  on  the  CNP  test 
instrument  to  detect  participants'  failiu« 
to  hold  their  breath  for  the  required  10- 
second  period  when  measuring 
respirator  fit.  While  using  the  screen 
tracing  for  this  purpose  was  not  part  of 
the  CNP  protocol  approved  earlier  by 
OSHA,  the  Agency  believes  that  such  a 
visual  warning  device  woidd  be  useful 
in  measuring  respirator  fit  under  both 
the  approved  CNP  protocol  and  the 
proposed  CNP  REDON  protocol. 
Therefore,  OSHA  is  proposing  to  revise 
paragraph  (c)  of  the  approved  CNP 
protocol  (imder  Part  I.  A.4  of  the 
standard)  to  include  the  screen  tracing 
cxirrently  provided  on  the  CNP  test 
instrument  as  a  visual  warning  device  to 
detect  non-compliance  with  the  breath 
hold  procedure. 

In  a  1998  journal  article  entitled  "CNP 
fit  testing  imder  OSHA's  updated 
respiratory  protection  standard" 
published  in  Respiratory  Protection 
Update.  Dr.  Crutchfield  indicated  that 
OSHA's  description  of  the  CNP  fit  test 
requirements  in  paragraphs  (a)(2)  and 
(a)(5)  of  the  approved  CNP  protocol 
contained  several  errors  (Ex.  8).  In  this 
regard,  the  default  test  pressure  in 
paragraph  (a)(2)  should  read  - 15  (not 
- 1.5)  mm  of  water,  while  the  breath 
hold  requirement  in  paragraph  (a)(5) 
should  be  10  (not  20)  seconds. 
Accordingly,  the  Agency  is  proposing  to 
revise  these  parameters  because 
implementing  correct  fit  test  procedures 
will  improve  the  assessment  of 
respirator  fit  factors  using  the  approved 
CNP  protocol,  as  well  as  the  proposed 
CNP  REDON  protocol  should  the 
Agency  approve  it  in  a  final  rulemaking. 

Conclusions.  OSHA  believes  that  the 
information  submitted  by  Dr. 
Crutchfield  in  support  of  the  proposed 
protocol  meets  the  criteria  for  proposed 
fit  testing  protocols  established  by  the 
Agency  in  Part  II  of  Appendix  A  of  the 
Respiratory  Protection  Standard. 
Therefore,  the  Agency  concludes  that 
the  proposed  protocol  warrants  notice- 
and-conunent  rulemaking  under  Section 
6(b)(7)  of  the  OSH  Act.  and  is  initiating 
this  rulemaking  to  determine  whether  to 
approve  the  proposed  protocol  for 
inclusion  in  Part  I  of  Appendix  A  of  the 


standard.  However,  because  the  only 
difference  between  the  proposed 
protocol  and  the  existing  CNP  protocol 
in  Part  I.C.4  of  Appendix  A  is  the 
exercise  procedure  used  during  fit 
testing,  the  Agency  is  limiting  the 
proposed  regulatory  text  (see  section  V 
below)  to  a  description  of  the  exercise 
procedure,  and  is  referring  to 
paragraphs  (a)  and  (c)  of  Part  I.C.4  for 
information  on  the  CNP  fit  test 
requirements  and  the  CNP  test 
instrument.  In  addition,  if  approved,  the 
protocol  would  be  an  alternative  to  the 
existing  quantitative  fit  testing  protocols 
already  listed  in  the  Part  I  of  Appendix 
A;  employers  would  be  bee  to  select 
this  alternative  or  to  continue  using  any 
of  the  other  protocols  currently  listed  in 
the  appendix.  The  Agency  also  believes 
that  the  proposed  editorial  and 
technical  revisions  to  Part  I  of  Appendix 
A  are  necessary  for  proper 
implementation  of  both  the  approved 
CNP  protocol  and  the  proposed  CNP 
REDON  protocol. 

Issues  for  public  comment.  OSHA 
invites  comments  and  data  from  the 
public  regarding  the  accuracy  and 
reliability  of  the  CNP  REDON  protocol, 
as  well  as  its  effiectiveness  in  detecting 
respirator  leakage  and  its  usefulness  in 
selecting  respirators  that  will  protect 
employees  from  airborne  contaminants 
in  the  workplace.  Specifically,  the 
Agency  invites  public  comment  on  the 
following  issues: 

•  Were  the  studies  described  in  the 
peer-reviewed  articles  well  controlled, 
and  conducted  according  to  accepted 
experimental  design  practices  and 
principles? 

•  Were  the  results  of  the  studies 
described  in  the  peer-reviewed  articles 
properly,  fully,  and  fairly  presented  and 
interpreted? 

•  Will  the  proposed  protocol  reliably 
identify  respirators  with  unacceptable 
fit  as  effectively  as  the  quantitative  fit 
testing  protocols  already  listed  in  Part 
I.C  of  Appendix  A  of  the  Respiratory 
Protection  Standard? 

•  Will  the  proposed  protocol  generate 
reproducible  fit  testing  results? 

•  Should  OSHA  expand  application 
of  the  proposed  protocol  fit  test 
exercises  to  other  quantitative  fit  tests 
[e.g.,  ambient  aerosol  tests)? 

•  Will  the  proposed  editorial  and 
technical  revisions  to  Part  I  of  Appendix 
A  improve  proper  implementation  of 
the  approved  CNP  protocol  and  the 
proposed  CNP  REDON  protocol? 

III..RefiBrences 

The  preamble  to  this  proposal  cites 
the  following  references: 

(1)  Crutchfield  CD.,  E.O.  Fairbank, 
and  S.L.  Greenstein.  "Effect  of  exercise 


and  mask  donning  on  measured 
respirator  fit."  Applied  Occupational 
and  Environmental  Hygiene,  vol.  14  (no. 
12),  pages  827-837, 1999.  (See  Ex.  2;) 

(2)  Crutchfield,  CD.,  W.F.  Peate,  and 
D.W.  Kautz.  "A  faster,  more  rigorous 
protocol  for  fit  testing  emergency 
response  respirators."  Semiconductor 
Safety  Association  Journal,'^  vol.  13  (no. 
4),  pages  23-29,  1999.  (See  Ex.  3.) 

Copies  of  these  references  are 
available  bom.  the  OSHA's  Docket 
Office,  Room  N-2625,  U.S.  Department 
of  Labor,  200  Constitution  Avenue, 
N.W.,  Washington,  DC  20210;  telephone 
(202)  693-2350  or  facsimile  (202)  693- 
1648. 

rV.  Procedural  Detenninations 

A.  Legal  Considerations 

Employers  covered  by  this  proposal 
already  must  comply  with  the  fit  testing 
requirements  specified  in  paragraph  (f) 
of  OSHA's  Respiratory  Protection 
Standard  at  29  CFR  1910.134. 
Accordingly,  these  provisions  cvurently 
are  protecting  their  employees  from  the 
significant  risk  that  results  bom  poorly 
fitting  respirators.  For  this  proposal,  the 
Agency  preliminarily  determined  that 
the  new  CNP  fit  testing  protocol 
provides  employees  with  protection  that 
is  comparable  to  the  protection  afforded 
to  them  by  the  existing  fit  testing 
provisions.  In  this  regard,  the  proposal 
is  not  expected  to  replace  existing  fit 
testing  protocols,  but  instead  would  be 
an  alternative  to  them.  Therefore,  OSHA 
preliminarily  finds  that  the  proposal 
would  not  directly  increase  or  decrease 
the  protection  afforded  to  employees, 
nor  would  it  increase  employers' 
compliance  burdens.  As  demonstrated 
in  the  following  section,  the  proposal 
may  reduce  employers'  compliance 
burdens  by  decreasing  the  time  required 
for  fit  testing  respirators  for  employee 
use. 

B.  Preliminary  Economic  Analysis  and 
Regulatory  Flexibility  Certification 

The  proposal  is  not  a  significant 
rulemaking  under  Executive  Order 
12866,  or  a  "major  rule"  under  the 
Unfunded  Mandates  Reform  Act  of  1995 
(2  U.S.C.  1501)  or  Section  801  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.S.C  601).  The 
proposal  would  impose  no  additional 
costs  on  any  private  or  public  sector 
entity,  and  does  not  meet  any  of  the 
criteria  for  a  significant  or  major  rule 
specified  by  the  Executive  Order  or 
relevant  statutes. 

The  proposal  offers  employers  an 
additional  option  to  fit  test  their 
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employees  for  respirator  use.  In  addition 
to  the  existing  CNiP  protocol,  which 
would  continue  to  be  an  option,  the 
Agency  would  add  the  CNP  REDON 
protocol  as  a  supplemental  option. 
According  to  a  recent  NIOSH-BLS 
survey  of  respiratcH'  use,  approximately 
25,000  establishments  currently  use  the 
existing  CNP  fit  testing  protocol  out  of 
some  282,000  establishments  requiring 
respirator  use  (Ex.  6-3,  Docket  H-049C). 
Employers  would  have  a  choice 
between  the  existing  protocol  consisting 
of  eight  exercises,  including  one 
redonning  of  the  respirator,  or  the  new 
protocol,  which  involves  three  exercises 
and  two  redonnings  of  the  respirator.  By 
providing  regulatory  flexibility  to  these 
employers,  the  proposal  may  reduce 
their  costs  in  terms  of  decreasing  fit 
testing  time.  In  this  regard,  OSHA 
assumes  that  the  proposed  CNP  REDON 
protocol  would  be  adopted  by  some 
employers  who  use  the  existing  CNP 
protocol,  as  well  as  some  employers 
who  are  purchasing  new  or  replacement 
equipment  for  administering  fit  tests; 
these  employers  woidd  adopt  the 
proposed  protocol  because  it  consists  of 
fewer  exercises  than  the  existing  CNP 
and  ambient  aerosol  protocols,  thereby 
decreasing  the  time  and  cost  required 
for  fit  testing.  However,  the  Agency 
believes  that  the  proposed  protocol  is 
uinlikely  to  be  adopted  by  employers 
who  currently  use  the  ambient  aerosol 
protocols  because  of  the  equipment  and 
training  investment  they  have  already 
made  to  administer  these  protocols. 
Finally,  the  Agency  proposes  to  include 
the  screen  tracing  in  the  existing  and 
proposed  CNP  fit  testing  protocols  as  a 
visual  warning  device  to  detect  non- 
compliance with  the  breath  hold 
procedure.  OSHA  concludes  that  this 
proposal  would  add  no  additional  cost 
biuden  to  employers  because,  as  noted 
earlier,  the  manufacturer  already 
provides  this  capability  on  the  CNP  test 
equipment.  Therefore,  the  Agency 
preliminarily  concludes  that  this 
proposed  rulemaking  would  impose  no 
additional  costs  on  these  employers. 
Consequently,  the  proposal  requires  no 
Preliminary  Economic  Analysis. 
Furthermore,  because  the  proposal 
imposes  no  costs  on  employers,  OSHA 
certifies  that  it  would  not  have  a 
significant  impact  on  a  substantial, 
number  of  small  businesses. 
Accordingly,  the  Agency  need  not 
prepare  an  Initial  Regulatory  Flexibility 
Analysis. 

C.  Paperwork  Reduction  Act 

After  thoroughly  analyzing  the 
proposed  fit  testing  provisions  in  terms 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.  and  5  CFR  part 


1320),  OSHA  believes  that  these 
provisions  would  not  add  to  the  existing 
collection-of-information  (i.e., 
paperwork)  requirements  regarding  fit 
testing  employees  for  respirator  use.  The 
paperwork  requirement  specified  in 
paragraph  (m)(2)  of  the  existing 
Respiratory  Protection  Standard  at  29 
CFR  1910.134  specifies  that  employers 
must  docimient  and  maintain  the 
following  information  on  quantitative  fit 
■  tests  administered  to  employees:  The 
name  or  identification  of  the  employee 
tested;  the  type  of  fit  test  performed;  the 
specific  make,  model,  style,  and  size  of 
respirator  tested;  the  date  of  the  test; 
and  the  strip  chart  recording  or  other 
recording  of  the  test  results.  The 
employer  must  maintain  this  record       ^ 
imtil  the  next  fit  test  is  administered. 
However,  this  paperwork  requirement 
would  remain  the  same  whether 
employers  ciurently  use  the  other  fit 
testing  protocols  already  listed  in  Part  I 
of  Appendix  A  of  the  Respiratory 
Protection  Standard,  or  implement  the 
proposed  fit  testing  protocol  instead. 
Therrfore,  use  of  the  proposed  fit  testing 
protocol  in  the  context  of  the  existing  fit 
testing  protocols  does  not  require  an 
additional  paperwork  burden 
determination  because  OSHA  already 
accoimted  for  this  burden  during  the 
final  rulemaking  for  the  Respiratory 
Protection  Standard  {see  63  FR  1152- 
1154;  OMB  Control  Number  1218- 
0099). 

Interested  parties  who  wish  to 
comment  on  OSHA's  determination  that 
the  proposed  fit  testing  protocol 
contains  no  additional  paperwork 
requirements  compared  to  the  existing 
paperwork  requirements  must  send 
their  written  comments  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  OSHA, 
Office  of  Management  and  Budget,      *^ 
Room  10235,  725  17th  Street,  NW., 
Washington,  E»C  20503.  The  Agency  also 
encourages  commenters  to  submit  their 
comments  on  this  paperwork 
determination  to  OSHA  along  with  their 
other  comments  on  the  proposed  rule. 

D.  Federalism 

The  Agency  reviewed  the  proposal 
according  to  the  most  recent  Executive 
Order  on  Federalism  (Executive  Order 
13132,  64  FR  43225,  August  10,  1999). 
This  Executive  Order  requires  that 
Federal  agencies,  to  the  extent  possible, 
refrain  bom  limiting  state  policy 
options,  consult  with  states  before 
taking  actions  that  restrict  their  policy 
options,  and  take  such  actions  only 
when  clear  constitutional  authority 
exists  and  the  problem  is  national  in 
scope.  The  Executive  Order  allows 
Federal  agencies  to  preempt  state  law  . 
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only  with  the  expressed  consent  of 
Congress.  In  such  cases.  Federal 
agencies  must  limit  preemption  of  state 
law  to  the  extent  possible. 

Under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970  (OSH 
Act),  Congress  expressly  provides 
OSHA  with  authority  to  preempt  state 
occupational  safety  and  health 
standards  to  the  extent  that  the  Agency 
promulgates  a  Federal  standard  under 
section  6  of  the  OSH  Act.  Accordingly, 
section  18  of  the  OSH  Act  authorizes  the 
Agency  to  preempt  state  promulgation 
and  enforcement  of  requirements 
dealing  with  occupational  safety  and 
health  issues  covered  by  OSHA 
standards  unless  the  state  has  an  OSHA- 
approved  occupational  safety  and  health 
plan  (i.e.,  is  a  State-plan  State).  (See 
Gade  v.  National  Solid  Wastes 
Management  Association,  112  S.  Ct. 
2374  (1992).)  Therefore,  with  respect  to 
states  that  do  not  have  OSHA-approved 
plans,  the  Agency  concludes  that  this 
proposal  conforms  to  the  preemption 
provisions  of  the  OSH  Act. 
Additionally,  section  18  of  the  OSH  Act 
prohibits  states  without  approved  plans 
from  issuing  citations  for  violations  of 
OSHA  standards;  the  Agency  finds  that 
the  proposed  rulemaking  does  not 
expand  this  limitation. 

OSHA  has  authority  under  Executive 
Order  13132  to  propose  adding  the  CNP 
REDON  fit  testing  protocol  to  its 
Respiratory  Protection  Standard  at  29 
CFR  1910.134  because  the  problems 
addressed  by  these  requirements  are 
national  in  scope.  In  this  regard,  the 
proposal  offers  hundreds  of  thousands 
of  employers  across  the  nation  an 
opportunity  to  adopt  an  additional 
protocol  to  use  in  assessing  respirator  fit 
among  their  employees.  Therefore,  the 
proposal  would  provide  employers  in 
every  state  with  an  alternative  means  of 
complying  with  the  fit  testing 
requirements  specified  in  paragraph  (f) 
of  OSHA's  Respiratory  Protection 
Standard. 

Should  OSHA  adopt  the  proposed  fit 
testing  protocol  in  a  final  rulemaking, 
section  18(c)(2)  of  the  OSH  Act  (29 
U.S.C.  667(c)(2))  requires  State-plan 
States  to  adopt  the  same  protocol,  or 
develop  an  alternative  that  is  at  least  as 
effective  as  that  protocol.  However, 
compliance  with  the  new  fit  testing 
protocol  would  only  provide  employers 
with  an  alternative  to  the  existing 
requirements  for  fit  testing  protocols 
specified  in  its  Respiratory  Protection 
Standard;  therefore,  the  alternative  is 
not.  itself,  a  mandatory  standard. 
Accordingly.  State-plan  States  are  not 
obligated  to  adopt  the  final  provisions 
that  result  from  this  rulemaking. 
Nevertheless,  OSHA  strongly 


encourages  them  to  adopt  the  final^ 
provisions  to  provide  compliance 
options  to  employers  in  their  states. 

E.  State  Plans 

The  Agency  strongly  encourages  the 
24  states  and  two  territories  with  their 
own  OSHA-approved  occupational 
safety  and  health  plans  to  revise  their 
current  Respiratory  Protection  Standard 
should  the  Agency  adopt  the  proposed 
fit  testing  protocol  based  on  this 
rulemaking.  OSHA  believes  that  such  a 
revision  would  provide  employers  in 
the  State-plan  States  with  any  economic 
benefits  that  may  accrue  from  its 
enactment,  while  protecting  the  safety 
and  health  of  employees  who  use 
respirators  against  airborne  hazardous 
substances  in  the  workplace.  These 
states  and  territories  are:  Alaska, 
Arizona,  California,  Hawaii,  Indiana. 
Iowa,  Kentucky,  Maryland,  Michigan, 
Minnesota,  Nevada,  New  Mexico,  North 
Carolina,  Oregon,  Puerto  Rico,  South 
Carolina,  Tennessee,  Utah,  Vermont, 
Virginia,  Virgin  Islands,  Washington, 
and  Wyoming.  Connecticut,  New  Jersey, 
and  New  York  have  .OSHA-approved 
State  Plans  that  apply  to  state  and  local 
government  employees  only. 

F.  Unfunded  Mandates 

OSHA  reviewed  the  proposal 
according  to  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (2  U.S.C. 
1501  et  seq.)  and  Executive  Order 
12875.  As  discussed  above  in  section 
IV.B  (Preliminary  Economic  Analysis 
and  Regulatory  Flexibility  Certification) 
of  this  preamble,  the  Agency  has  made 
a  preliminary  determination  that  the 
proposal  imposes  no  additional  costs  on 
any  private  or  public  sector  entity.  The 
substantive  content  of  the  proposal 
applies  only  to  employers  whose 
employees  use  respirators  for  protection 
against  airborne  workplace 
contaminants,  and  compliance  with  the 
proposal  would  be  strictly  optional  for 
these  employers.  Accordingly,  the 
proposal  would  require  no  additional 
expenditures  by  either  public  or  private 
employers. 

OSHA  standards  do  not  apply  to  state 
and  local  governments,  except  in  states 
that  haVe  voluntarily  elected  to  adopt  a 
State  Plan  approved  by  the  Agency. 
Consequently,  the  proposal  does  not 
meet  the  definition  of  a  "Federal 
intergovernmental  mandate"  (see 
section  421(5)  of  the  UMRA  (2  U.S.C. 
658(5)).  In  conclusion,  the  proposal 
does  not  mandate  that  state,  local,  and 
tribal  governments  adopt  new, 
unfunded  regulatory  obligations. 


G.  Applicability  of  Existing  Consensus 
Standards 

When  OSHA  promulgated  its  original 
respirator  fit  testing  protocols  on 
January  8,  1998  under  Appendix  A  of  its 
final  Respiratory  Protection  Standard 
(29  CFR  1910.134),  no  national 
consensus  standards  addressed  these 
protocols.  However,  the  American 
National  Standards  Institute  (ANSI) 
subsequently  developed  a  national 
consensus  standard  on  fit  testing 
protocols  as  an  adjunct  to  its  respiratory 
protection  program,  ANSI  Z88.2-1992. 
ANSI  approved  this  national  consensus 
standard,  entitled  "Respirator  Fit 
Testing  Methods,"  on  June  8,  2001  as 
ANSI  Z88.10-2001. 

Paragraph  7.3  of  ANSI  Z88.10-2001 
provides  Uie  requirements  for  . 
conducting  the  CNP  fit  test,  including 
requirements  for  test  instrumentation 
and  administering  the  fit  test;  these 
requirements  are  consistent  with  the 
CNP  fit  test  requirements  specified  in 
1998  by  OSHA  in  Part  I.C.4  of  its 
Respiratory  Protection  Standard.  In 
addition,  section  9  and  Table  1  of  ANSI 
Z88. 10-2001  describe  the  exercises 
required  during  CNP  fit  testing;  these 
required  exercises  duplicate  the 
exercises  described  in  this  CNP  REDON 
proposal,  except  that  the  second 
respirator  redonning  is  optional  under 
the  ANSI  standard.-  However, 
paragraph  9.2  of  the  ANSI  standard 
specifies  that  one  optional  exercise  must 
be  included  with  the  required  exercises. 

OSHA  concludes  that  the  CNP 
REDON  fit  testing  protocol  proposed  in 
this  rulemaking  closely  matches  the 
requirements  of  the  recent  ANSI 
Z88. 10-2001  standard.  The  proposed 
CNP  REDON  protocol  relies  on  the  CNP 
test  procedures  and  instrumentation 
described  in  paragraphs  (a)  and  (c)  of 
Part  I.C.4  in  Appendix  A  of  the 
Respiratory  Protection  Standard,  which 
are  similar  to  requirements  specified  in 
paragraph  7.3  of  the  ANSI  standard. 
Any  differences  between  these  OSHA 
requirements  and  the  provisions  df  the 
ANSI  standard  appear  to  be  minor.  In 
addition,  the  fit  testing  exercises  in  the 
proposed  CNP  REDON  protocol  are  the 
same  exercises  in  the  ANSI  standard 
when  a  second  respirator  redonning  is 
selected  as  the  optional  exercise. 


^  Other  optional  exercises  include  deep  breathing, 
side-to-side  head  movement;  up-and-down  head 
movement,  stepping  up  and  down,  a  second  normal 
breathing  exercise,  grimacing  followed  by  normal 
breathing,  painter  or  sand-blaster  movements,  and 
other  job-specific  movements. 
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H.  Review  of  the  Proposed  Standard  by 
the  Advisory  Committee  for 
Construction  Safety  and  Health 
(ACCSH) 

>  This  proposal  would  revise  Part  I.C  of 
Appendix  A  of  OSHA's  current 
Respiratory  Protection  Standard  (29  CFR 
1910.134)  by  including  the  CNP  REDON 
protocol  with  the  three  fit  testing 
protocols  already  approved  by  the 
Agency,  and  would  also  make  several 
technical  revisions  to  the  approved  CNP 
protocol.  Accordingly,  this  proposal 
would  revise  the  fit  testing  requirements 
specified  by  the  Respiratory  J*rotection 
Standard  for  the  construction  industry 
(see  29  CFR  1926.103). 

OSHA's  regulation  governing  the 
Advisory  Committee  on  Construction 
Safety  and  Health  (ACCSH)  at  29  CFR 
1912.3  requires  the  Agency  to  consult 
with  the  ACCSH  whenever  the  Agency 
proposes  a  rulemaking  that  involves  the 
occupational  safety  and  health  of 
construction  employees.  OSHA  met 
with  the  ACCSH  and  described  the  CNP 
proposed  rule  at  the  ACCSH  meeting  on 
December  5,  2002.  The  ACCSH 
members  had  no  questions  or  comments 
on  this  proposal  at  this  meeting. 
Subsequently,  OSHA  distributed  the 
proposed  CNP  rule  to  the  ACCSH 
membership  for  their  review  prior  to 
their  next  regular  meeting  on  May  22, 
2003.  OSHA  staff  discussed  the  CNP 
proposal  and  answered  questions  from 
the  ACCSH  members  during  their 
meeting  on  May  22,  2003.  The  ACCSH 
then  recommended  that  OSHA  proceed 
vtrith  publishing  the  proposal. 

/.  Public  Participation 

The  Agency  requests  members  of  the 
public  to  submit  written  comments  and 
other  information  concerning  this 
'  proposal.  These  comments  may  include 
objections  to  the  proposal,  as  well  as 
comments  that  endorse  or  support  the 
proposed  amendment  set  fordi  in  this 
notice.  OSHA  welcomes  such  comments 
and  information  so  that  the  record  of 
this  rulemaking  will  represent  a 
balanced  public  response  on  the  issues 
involved.  (See  the  sections  above  titled 
DATES  and  ADDRESSES  for  information  on 
submitting  these  comments  and 
information  to  the  Agency.) 
Submissions  received  within  the 
specified  comment  period  will  become 
part  of  the  record,  and  will  be  available 
for  public  inspection  and  copying  in  the 
OSHA  Docket  Office. 

/.  List  of  Subjects  in  29  CFR  Part  1910 

Hazardous  substances;  Health; 
Occupational  safety  and  health; 
Quantitative  fit  testing;  Respirators; 
Respirator  selection. 


K.  Authority  and  Signature 

John  L.  Henshaw,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210,  directed  the  preparation  of    '• 
this  notice.  Accordingly,  the  Agency 
issues  the  proposed  amendment  under 
the  following  authorities:  Sections  4, 
6(b),  8(c),  and  8(g)  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
653,  655,  657);  Section  107,  Contract 
Work  Hoiirs  and  Safety  Standards  Act. 

(Construction  Safety  Act;  40  U.S.C.  333); 
Section  41,  Longshore  and  Harbor  Worker's 
Compensation  Act  (33  U.S.C.  941);  Secretary 
of  Labor's  Order  No.  5-2002  (67  FR  65008); 
and  29  CFR  part  1911. 

Signed  at  Washington,  DC  on  May  28. 
2003. 

John  L.  Henshaw, 

Assistant  Secretary  of  Labor. 

V.  Proposed  Amendment  to  Standard 

For  the  reasons  stated  in  the 
preamble,  the  Agency  proposes  to 
amend  29  CFR  part  1910  as  follows: 

PART  1910-{AMENDED] 

SutifMrt  I— [Amended] 

1.  Revise  the  authority  citation  for 
subpart  I  of  part  1910  to  read  as  follows: 

Authority:  Sections  4,  6  and  8  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653,  655,  and  657);  Section  107, 
Contract  Work  Hours  and  Safety  Standards 
Act  (the  Construction  Safety  Act;  40  U.S.C. 
333);  Section  41,  Longshore  and  Harbor 
Worker's  Compensation  Act  (33  U.S.C.  941); 
and  Secretary  of  Labor's  Order  Nos.  8-76  (41 
FR  25059),  9-83  (48  FR  35736),  1-90  (55  FR 
9033),  6-96  (62  FR  111),  3-2000  (65  FR 
50017),  or  5-2002  (67  FR  65008),  as 
applicable. 

Sections  29  CFR  1910.132, 1910.134,  and 
1910.138  also  issued  under  29  CFR  part  1911. 

Sections  29  CFR  1910.133,  1910.135,  and 
1910.136  also  issued  under  29  CFR  part  1911 
and  5  U.S.C.  553. 

2.  Appendix  A  to  §  1910.134  is 
amended  as  follows  in  Part  I: 

A.  In  Section  A,  revise  the 
introductory  text  of  paragraph  14(a); 

B.  In  Section  C,  paragraph  4,  8th 
sentence,  remove  Uie  name  "Dynatech 
Nevada"  and  add,  in  its  place, 
"Occupational  Health  Dynamics  of 
Binningham,  Alabama." 

C.  In  Section  C,  paragraphs  4(a)(2)  and 
(5)  are  revised. 

D.  In  Section  C,  paragraph  4(c)(1)  is 
revised. 

E.  In  Section  C,  paragraph  5  is  added 
at  the  end  of  Part  I. 

The  revised  and  added  text  reads  as 
follows: 


§1910.134    Respiratory  protection. 

*         •         •        •         * 

Appendix  A  to  §  1910.134:  Fit  Testing 
Procedures  (Mandatory) 


Part  I.  OSiiA— Accepted  Fit  Testing 
Protocob 

A.  Fit  Testing  Procedures — General 
Requirements 

*  *         •         •         • 

14.  Test  Exercises,  (a)  Employers  shall 
perform  the  following  test  exercises  for  all  iit 
testing  methods  prescribed  in  this  appendix, 
except  for  the  CNP  quantitative  fit  testing 
protocol  and  the  CNP  REDON  quantitative  fit 
testing  protocol.  For  these  two  protocols, 
employers  shall  ensure  that  the  test  subjects 
(j.e.,  employees)  perform  the  exercise 
procedure  specihed  in  Part  I.C.4(b)  of  this 
appendix  for  the  CNP  quantitative  fit  testing 
protocol,  or  the  exercise  procedure  described 
in  Part  I.C.5(b)  of  this  appendix  for  the  CNP 
REDON  quantitative  fit  testing  protocol.  For 
the  remaining  fit  testing  methods,  employers 
shall  ensiuv  that  the  test  exercises  are         =     '< 
performed  in  the  appropriate  test 
environment  in  the  following  manner: 
***** 

*  •         *  •  * 

(a)  *   *  * 

*  ■       *         •         *         * 

(2)  The  CNP  system  default  selected  for  test 
pressure  shall  be  set  at  - 15.0  mm  ( -  0.58 
inches)  of  water,  and  the  modeled  inspiratory 
flow  rate  shall  be  53.8  liters  per  minute  for 
performing  fit  tests. 
***** 

(5)  The  test  subject  shall  be  trained  to  hold 
his/her  breath  for  at  least  10  seconds. 


(c)*  *  * 

(1)  The  test  instrument  shall  have  an 
effective  audio  warning  device,  or  a  visual 
warning  device  in  the  form  of  a  screen 
tracing,  that  indicates  when  the  test  subject 
fails  to  hold  his/her  breath  during  the  test. 
The  test  shall  be  terminated  if  the  test  subject 
fails  to  hold  his/her  breath  during  the  test. 
The  test  subject  then  may  be  refiUed  and 
retested. 
***** 

5.  Controlled  negative  pressure  (CNP) 
REDON  quantitative  fit  testing  protocol. 

(a)  When  administering  this  protocol  to  test 
subjects,  employers  shall  comply  with  the 
requirements  specified  in  paragraphs  (a)  and 
(c)  of  Part  I.C.4  of  this  appendix  (Controlled 
negative  pressure  (CNP)  quantitative  fit 
testing  protocol),  except  they  may  use  the  test 
exercises  described  below  in  paragraph  (b)  of 
this  protocol  instead  of  the  test  exercises 
specified  in  paragraph  (b)  of  Part  I.C.4  of  this 
appendix. 

(b)  Employers  shall  ensure  that  each  test 
subject  being  fit  tested  using  this  protocol 
follows  the  exercise  and  measurement 
procedures,  including  the  order  of 
administration,  described  below  in  Table  . 
A-1  of  this  appendix. 
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Table  A-1  .— CNP  REDON  Quantitative  Fit  Testing  Protocol 

Name  of  exercise  ^ 

Exercise  procedure 

Measurement  procedure                  * 

Facing  Forward  

Bending  Over 

Head  Shakirra         

Stand  and  breathe  normallv  without  talkina   

Face  forward  while  holding  breath  for  10  seconds. 

Bend  at  the  waist  as  if  going  to  touch  his/her  toes  

For  about  three  seconds,  shake  head  back  and  forth 
vigorously  several  tinies  while  shouting. 

Remove  and  redon  the  respirator  mask  

Remove  and  redon  the  respirator  mask  again  

Face  parallel  to  the  floor  while  holding  breath  for  10 

seconds. 
Face  forward  while  holding  breath  for  10  seconds. 

REDON-1 

REDON-2 

Face  forward  while  holding  breath  for  10  seconds. 
Face  forward  while  holding  breath  for  10  seconds. 

'  Exercises  are  listed  in  the  order  In  which  they  are  to  be  administered. 


(c)'Afler  completing  the  test  exercises,  the 
test  administrator  shall  question  each  test 
subject  regarding  the  comfort  of  the 
respirator.  If  the  test  subject  states  that  the 
respirator  is  unacceptable,  the  employer  shall 
ensure  that  the  test  administrator  repeats  the 
protocol  using  another  respirator  model. 

(d)  When  calculating  the  overall  fit  factor 
for  each  test  subject,  employers  shall 
determine  the  harmonic  mean  of  the  fit 
factors  measured  for  each  test  exercise. 

(FR  Doc.  03-13748  Filed  6-5-«3;  8:45  ami 

BILLING  COOe  4510-26-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[CGD1 3-03-01 3] 
RIN  1625-AAOO 

Safety  Zone;  Fireworks  Display, 
Columbia  River,  Astoria,  OR 

agency:  Coast  Guard.  DHS. 

ACnON:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes 
establishing  a  safety  zone  for  an  annual 
fireworks  display  on  the  waters  of  the 
Coliunbia  River  in  the  vicinity  of 
Astoria,  Oregon.  The  Captain  of  the 
Port,  Portland,  Oregon,  is  taking  this 
action  to  sitfeguard  watercraft  euid  their 
occupants  from  safety  hazards 
associated  with  the  fireworks  display. 
Entry  into  this  safety  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  by  July  7, 
2003. 

ADDRESSES:  You  may  mail  cc^mments 
and  related  material  to  U.S.  Coast  Guard 
MSO/Group  Portland,  6767  N.  Basin 
Ave,  Portland.  Oregon  97217.  U.S.  Coast 
Guard  Group/MSO  Portland  maintains 
the  public  docket  for  this  rulemaking. 
Comments  and  material  received  from 
the  public,  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 


of  this  docket  and  will  be  available  for 
inspection  or  copying  at  U.S.  Coast 
Guard  MSO/Group  Portland.  6767  N. 
Basin  Ave,  Portland,  OR  97217  between 
7  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  Tad 
Drozdowski,  at  (503)  240-937a 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGDl 3-03-0 13), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  imbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  U.S.  Coast 
Guard  Group/MSO  Portland  at  the 
address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

The  Cffast  Guard  is  establishing  a 
safety  zone  regulation  to  allow  a  safe 
annual  fireworks  display.  The  fireworks 
will  occur  annually  on  the  second 
SMiuday  in  August.  This  event  will 
result  in  a  number  of  vessels 
congregating  near  the  fireworks 
launching  area.  The  safety  zone  is 
needed  to  provide  for  the  safety  of  the 
spectators  and  their  watercraft  from  the 


inherent  safety  hazards  associated  with 
the  fireworks  display.  Without 
providing  an  adequate  safety  zone,  the 
public  could  be  exposed  to  falling 
burning  debris  within  blast  range 
should  a  catastrophic  accident  occiu*  on 
the  launching  barge.  This  safety  zone 
will  be  enforced  by  representatives  of 
the  Captain  of  the  Port,  Portland, 
Oregon.  The  Captain  of  the  Port  may  be 
assisted  by  other  federal  and  local 
agencies.  The  Cost  Guard  plans  to 
publish  a  notice  of  implementation  at 
least  30  days  prior  to  the  event. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866. 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecessary.  This  expectation  is 
based  on  the  fact  that  the  regulated  area 
established  by  the  rule  would 
encompass  less  than  one  mile  of  the 
Columbia  River  for  a  period  of  only  one 
hour,  aimually. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 


Federal  Register /Vol.  68,  No.  109/Friday,  June  6,  2003  /  Proposed  Rules  33895 


would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  will  affect  the 
following  entities,  some  of  which  may 
be  small  entities:  the  owners  or 
operators  of  vessels  intending  to  transit 
a  portion  of  the  Columbia  River  during 
the  one  hour  fireworks  display.  This 
safety  zone  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities  for  the 
following  reasons.  This  rule  will  be  in 
effect  for  only  one  hour,  annually,  in  the 
evening  when  vessel  traffic  is  low. 
Traffic  will  be  allowed  to  pass  through 
the  zone  with  the  permission  of  the 
Captain  of  the  Port  or  his  designated 
representatives  on  scene,  if  safe  to  do  so. 
Because  the  impacts  of  this  rule  are 
expected  to  be  so  minimal,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

If  you  think  that  yoiu-  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
U  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  LTJG  Tad 
Drozdowski  at  (503)  240-2584. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.). 

Federalism 

A  rule  has  implications  for  federalism 
imder  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  imder  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 


Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  imder 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
imder  Executive  Order  13045, 
Protection  of  Children  from   . 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Govenmient  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the   ' 
Federal  Government  and  Indian  tribes. 

Energy  Efiiects 

We  have  analyzed  this  proposed  rule 
imder  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 


of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  proposed  rulfe 
under  Commandant  Instruction 
M16475.1D.  which  guides  the  Coast 
Guard  in  complying  with  the  National 
Enviroiunental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  {34)(g),  of  the 
Instruction,  from  further  environmental 
documentation  because  the  safety  zone 
would  not  last  longer  than  one  week  in 
duration.  A  draft  "Environmental 
Analysis  Check  List"  and  a  draft 
"Categorical  Exclusion  Determination" 
are  available  in  the  docket  where 
indicated  under  ADDRESSES.  Comments 
on  this  section  will  be  considered  before 
we  make  the  final  decision  on  whether 
the  rule  should  be  categorically 
excluded  from  further  environmental 
review. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  Safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6  and  160.5; 
Department  of  Homeland  Security  Delegation 
No.  0170.    ■ 

2.  Section  165.13-1316  is  added  to 
read  as  follows: 

§165.1316    Safety  Zone;  Columbia  River 
Astoria,  Oregon 

(a)  Location.  All  waters  of  the 
Columbia  River  at  Astoria,  Oregon 
enclosed  by  the  following  points:  North 
from  the  Oregon  shoreline  at  123°49'36'' 
West  to  46°11'  51"  North,  thence  east  to 
123°48'53''  West,  thence  south  to  the 
Oregon  shoreline  and  finally  westerly 
along  the  Oregon  Shoreline  to  the  point 
of  origin. 

(b)  Regulations.  In  accordance  with 
the  general  regulaticms  §  165.23  of  this 
part,  no  person  or  vessel  may  enter  or 
remain  in  this  zone  unless  authorized 
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by  the  Captain  of  the  Port  or  his 
designated  representatives. 

(c)  Enforcement  period.  This  section 
will  be  enforced  on  the  second  Saturday 
of  August  from  9:36  p.m.  (PDT)  to  10:30 
p.m.  (PDT). 

Dated:  May  16,  2003. 
Paul  D.  Jewell, 

Ckipiain,  U.S.  Coast  Guard,  Captain  of  the 
Port. 
(FR  Doc.  03-14305  Filed  6-5-03;  8:45  am] 

BtLUNQ  COM  4»10-1S-P 

DEPARTMENT  OF  HOMELAND 
SECURfTY 

Coast  Guard 
33  CFR  Part  165 
[CGD07-03-069] 
RIN162S-AA11 

Regulated  Navigation  Area;  Port 
Everglades  HartxK,  Fort  Lauderdale, 
FL 

AGENCY:  Coast  Guard,  DHS. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  Tl^eCqast  Guard  proposes  to 
create  a  regulated  navigation  area  in 
Port  Everglades  Harbor,  Fort 
Lauderdale,  Florida  to  improve  the 
security  and  safety  of  the  harbor,  and 
increase  the  safety  of  law  enforcement 
officers  and  high-risk  vessels  in  the 
vicinity  of  Port  Everglades  Harbor.  This 
rule  would  establish  a  slow  speed  zone 
in  the  harbor  to  control  vessel  speed  and 
allow  law  enforcement  vessels  to 
control  vessel  movement  in  this 
waterway. 

DATES:  Comments  and  related  material 
must  be  received  on  or  before  July  21, 
2003. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commanding 
Officer,  U.S.  Coast  Guard,  Marine  Safety 
Office,  100  MacArthiu'  Causeway, 
Miami,  Florida  33139.  The  Captain  of 
the  Port  Miami  maintains  the  public 
docket  for  this  rulemaking.  Comments 
and  material  received  from  the  public, 
as  well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  the  above  address  between  8 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
^OR  FURTHER  INFORMATION  CONTACT: 
LTJG  Jennifer  Sadowski.  Coast  Guard 
Marine  Safety  Office  Miami,  Waterways 
Management  at  (305)  535-8701. 

SUPPLEMENTARY  INFORMATION: 


Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  subotiitting 
conunents  and  related  material.  If  you 
do  so,  please  include  youi  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGD07-03-O69]. 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  self-addressed  postcard  or  envelope. 
We  will  consider  all  comments  and 
material  received  during  the  comment 
period.  We  may  change  this  proposed 
rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Commanding 
Officer,  Marine  Safety  Office  Miami  at 
the  address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

The  terrorist  attacks  of  September 
2001  killed  thousands  of  people  and 
heightened  the  need  for  development  of 
various  security  measiu^s  throughout 
the  seaports  of  the  United  States.  The 
President  declared  national  emergencies 
following  the  September  11,  2001 
terrorist  attacks  and  has  continued 
them,  specifically:  The  continuing 
national  emergency  with  respect  to 
terrorist  attacks,  at  67  FR  58317  (Sep. 
13,  2002);  and  continuing  national 
emergency  with  respect  to  persons  who 
commit,  threaten  to  commit,  or  support 
terrorism,  at  67  FR  59447  (Sep.  20, 
2002).  The  President  found  pursuant  to 
law,  including  the  Magnuson  Act  (50 
U.S.C.  191  et  seq.),  that  the  security  of 
the  United  States  is  and  continues  to  be 
endangered  since  the  terrorist  attacks  on 
the  United  States  of  September  1 1 ,  2001 , 
and  that  such  disturbances  continue  to 
endanger  the  security  of  the  United 
States,  at  Executive  Order  13.273.  67  FR 
56215  (Aug.  21,  2002).  Following  the 
attacks  of  well-trained  and  clandestine 
terrorists,  national  security  and 
intelligence  officials  warned  that  futxire 
terrorist  attacks  are  likely. 

The  Captain  of  the  Port  (COTP)  Miami 
has  determined  that  there  is  an 
increased  risk  that  subversive  activity 
could  be  launched  by  yessels  or  persons 
in  close  proximity  to  Port  Everglades 


because  of  the  numerous  high-capacity 
passenger  vessels,  vessels  carrying 
hazardous  cargo,  critical  infrastructure 
facilities  including  propane  and 
petroleum  processing  facilities,  and  U.S. 
military  vessels  that  utilize  the  port. 
Implementation  of  a  port-wide  slow 
speed  regulated  navigation  area  would 
greatly  aid  law  enforcement  officers  in 
managing  vessel  traffic  as  any  yessels 
not  complying  with  the  slow  speed  zone 
would  quickly  draw  attention  giving 
law  enforcement  more  time  to  assess  the 
situation  and  take  appropriate  action  in 
protecting  vessels  within  the  port  and 
port  facilities. 

On  April  25,  2003,  the  Coast  Guard 
issued  a  temporary  final  rule  entiUed 
"Regulated  Navigation  Area;  Port 
Everglades  Harbor.  Fort  Lauderdale, 
Florida"  (68  FR  25498)  creating  a 
temporary  regulated  navigation  area 
identical  to  this  proposed  rule.  That 
temporary  rule  expires  at  12:01  a.m.  on 
September  1,  2003.  Prior  to  the  creation 
of  that  temporary  final  rule,  vessels 
were  able  to  enter  the  harbor  from  sea 
at  a  high  rate  of  speed  and  maintain  that 
high  rate  of  speed  in  the  harbor  until 
coming  within  close  proximity  of  high 
capacity  passenger  vessels,  vessels 
carrying  hazardous  cargo,  critical 
infrastructiu«  facilities  and  U.S.  military 
vessels  that  are  often  moored  within  an 
existing  seciuity  zone  or  naval  vessel 
protection  zone.  Law  enforcement 
officers  did  not  have  sufficient  time  to 
react  to  vessels  that  failed  to  slow  their 
speed  prior  to  reaching  the  limits  of  the 
existing  seciu-ity  zone  or  naval  vessel 
protection  zone.  This  regulated 
navigation  area  is  necessary  to  protect 
the  public,  port,  law  enforcement 
officials,  and  waterways  of  the  United 
States  from  potential  subversive  acts. 

Nothing  in  this  proposed  rule  would 
relieve  vessels  or  operators  from 
complying  with  all  state  and  local  laws 
in  the  regulated  area,  including  manatee 
slow  speed  zones. 

Discussion  of  Rule 

The  rule  would  require  all  vessels 
within  the  regulated  navigation  area  to 
proceed  at  slow  speed.  Slow  speed  is 
defined  as  the  speed  at  which  a  vessel 
proceeds  when  it  is  fully  off  plane, 
completely  settled  into  the  water  and 
not  creating  excessive  wake.  This  rule 
would  minimize  the  potential  national 
security  hazards  that  could  result  from 
a  vessel  being  permitted  to  transit 
through  the  harbor,  in  the  vicinity  of 
high  capacity  passenger  vessels,  vessels 
carrying  hazardous  cargo,  critical 
infrastructure  facilities  and  U.S.  military 
vessels,  at  a  high  rate  of  speed  and 
would  facilitate  law  enforcement 
control  of  vessel  movement. 


The  regulated  navigation  area  would 
be  in  the  vicinity  of  Port  Everglades 
Harbor,  Fort  Lauderdale.  Florida,  and 
include  all  waters  of  the  Atlantic 
Intracoastal  Waterway  and  Port 
Everglades  Harbor,  bora  shore  to  shore," 
south  of  the  17th  Street  Bridge  (at  a  line 
connecting  26°  06.04'  N,  080°07.17'  W 
and  26°  06.04'  N,  080°07.05'  W),  north 
of  the  intersection  of  the  Dania  Cut  Off 
Canal  and  the  Intracoastal  Waterway 
(latitiide  26°  04.72'  N)  and  west  of  a 
north-south  line  connecting  red  day 
board  #6  and  green  day  board  #7  at  the 
entrance  to  Port  Everglades  Harbor 
(longitude  080°  06.3^  W). 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  em  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Security 
(DHS).  The  Coast  Guard  expects  the 
economic  impact  of  this  proposed  rule 
to  be  so  minimal  that  a  full  regulatory 
evaluation  under  the  regulatory  policies 
and  procedures  of  DHS  is  uxmecessary. 
The  proposed  regulated  navigation  area 
is  narrowly  tailored  to  protect  the 
public,  ports,  and  waterways  of  the 
United  States.  Watercraft  would  still  be 
permitted  to  transit  through  the 
regiilated  navigation  area  but  would 
have  to  proceed  at  slow  speed. 

SmaU  Entities  , 

Under  the  Regulatory  Flexibility  Act 
{5  U.S.C.  601-612),  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  upon  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not    ^  .. 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certffies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  The  proposed  regulated . 
navigation  area  is  narrowly  tailored  to 
protect  the  public,  ports,  and  waterways 
of  the  United  States.  Watercraft  would 
still  be  permitted  to  transit  through  the 
regidated  navigation  area  but  would  be 
required  to  proceed  at  slow  speed. 


Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  proposed  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
LTJG  Jennifer  Sadowski  at  (305)  535- 
8701  for  assistance  in  understanding 
and  participating  in  this  rulemaking. 

Sinall  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with  Federal  regulations  to 
the  Small  Business  and  Agricultvire 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
armually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAlR  (1-888-734-3247). 

Collection  of  Iitformation 

This  proposed  rule  would  call  for  no 
new  collection  of  information  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  this  proposed  rule 
would  not  have  implications  for 
federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditiire  by  a 
State,  local,  or  tribal  govenunent,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Although  this  proposed  rule  would  not 
result  in  such  an  expenditiu^,  we  do 
discuss  the  effects  of  this  proposed  rule 
elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  imder  > 


Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Proper^ 
Rights. 


Civil  Justice  Reform 

^ 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Envirorunental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  create  an 
envfronmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environment 

We  have  analyzed  this  proposed  rule  "" 
under  Commandant  Instruction 
M16475.1D,  which  guides  the  Coast 
Guard  in  compljring  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-43701),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  imder  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (34)(g),  of  the 
Instruction,  from  further  environmental 
documentation.  A  final  "Environmentjd 
Analysis  Check  List"  and  a  final 
"Categorical  Exclusion  Determination" 
are  available  in  the  docket  where 
indicated  under  ADDRESSES. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  imder  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Govenunents,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have  ^^ 

determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
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energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  A&irs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

List  of  Sub|ect8  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165,  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UNITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  t.05-l(g),  6.04-1,  6.04-6,  and  160.5: 
Department  of  Homeland  Security  E)eiegation 
No.  0170. 

2.  Add  a  new  §  165.765  to  read  as 
follows: 

§165.765    ReguUrted  Navigation  Area;  Port 
Evarglades  Hart>or,  Fort  Lauderdale, 
Florida. 

(a)  Location.  The  following  area  in  the 
vicinity  of  Port  Everglades  Harbor  is  a 
regulated  navigation  area:  all  waters  of 
the  Atlantic  Intracoastal  Waterway  and 
Port  Everglades  Harbor,  from  shore  to 
shore,  south  of  the  17th  Street  Bridge  (at 
a  line  connecting  26°  06.04'  N, 
080''07.17'  W  and  26°06.04'  N, 
08Q°07.05'  W),  north  of  the  intersection 
of  the  Dania  Cut  Off  Canal  and  the 
Intracoastal  Waterway  (latitude  26° 
04.72'  N)  and  west  of  a  north-south  line 
connecting  red  day  board  #6  and  green 
day  board  #7  at  the  entrance  to  Port 
Everglades  Harbor  (longitude  080° 
06.30'  W). 

(b)  Regulations.  Vessels  entering  and 
transiting  through  the  regulated 
navigation  area  shall  proceed  at  a  slow 
speed.  Nothing  in  this  rule  alleviates 
vessels  or  operators  froy  complying 
with  all  state  and  local  laws  in  the  area, 
including  manatee  slow  speed  zones. 

(c)  Definition.  As  used  in  this  section, 
slow  speed  means  the  speed  at  which  a 
vessel  proceeds  when  it  is  fully  off 
plane,  completely  settled  in  the  water 
and  not  creating  excessive  wake.  Due  to 
the  different  speeds  at  which  vessels  of 
different  sizes  and  configxuations  may 
travel  while  in  compliance  with  this 
definition,  no  specific  speed  is  assigned 
to  slow  speed.  A  vessel  is  not 
proceeding  at  slow  speed  if  it  is: 

(1)  On  a  plane; 

(2)  In  the  process  of  coming  up  on  or 
coming  off  of  plane;  or 

(3)  Qeating  an  excessive  wake. 


Dated:  27  May  2003. 

Jamea  S.  Carmichael, 

Rear  Admiral,  U.S.  Coast  Guard.  Commander, 
Seventh  Coast  Guard  District. 

[FR  Doc.  03-14306  Filed  6-5-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTK>N 
AGENCY 

40  CFR  Chaptsr  I 
[FRL-7509-6]  * 

Advisory  Commltt»e  for  Regulatory 
Nogottartkxi  Concoming  All 
Appropriata  Inquiry;  Mooting 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  The  Environmental  Protection 
Agency,  as  required  by  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  is  aimoimcing  the  date  and 
location  of  an  upcoming  meeting  of  the 
Negotiated  Rulemaking  Committee  On 
All  Appropriate  Inquiry. 
DATES:  A  meeting  of  the  Federal 
Advisory  Committee  on  Regulatory 
Negotiation  for  All  Appropriate  Inquiry 
is  scheduled  for  July  8  and  July  9,  2003. 
ADDRESSES:  The  meeting  will  take  place 
at  the  Hotel  Washington,  15th  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20004.  The  meeting  is  scheduled  to 
begin  at  8:30  a.m.  and  end  at  4:30  p.m. 
on  both  days.  Dates  and  locations  of 
subsequent  meetings  will  be  announced 
in  later  notices. 
FOR  FURTHER  INFORMATION  CONTACT: 

Persons  needing  further  information 
should  contact  Patricia  Overmeyer  of 
EPA's  Office  of  Brownfields  Cleanup 
and  Redevelopment,  1200  Pennsylvania 
Ave.,  NW..  Mailcode  5105T, 
Washington,  DC  20460,  (202)  566-2774. 
or  ovenneyer.patricia@epa.gov. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Small  Business  Liability  Relief  and 
Brownfields  Revitalization  Act,  EPA  is 
required  to  develop  standards  and 
practices  for  csarying  out  all  appropriate 
inquiry.  The  Federal  Advisory 
Committee  meeting  is  for  the  purpose  of 
negotiating  the  contents  of  a  proposed 
regulation  setting  federal  standards  and 
practices  for  conducting  all  appropriate 
inquiry.  At  its  meeting  on  July  8  and  9, 
the  Committee  will  continue  substantive 
deliberations  on  the  proposed 
rulemaking  including  discussion  of  the 
criteria  established  by  Congress  in  the 
Small  Business  Liability  Relief  and 
Brownfields  Revitalization  Act 
amendments  to  CERCLA 
(101)(35)(B)(iii).  These  criteria  include: 


"(I)  The  results  of  an  inquiry  by  an 
environmental  professional. 

(U)  Interviews  with  past  and  present 
owners,  operators,  and  occupants  of  the 
facility  for  the  purpose  of  gathering 
information  regarding  the  potential  for 
contamination  at  the  facility. 

(m)  Reviews  of  historical  soiuces, 
such  as  chain  of  title  documents,  aerial 
photographs,  building  department 
records,  and  land  use  records,  to 
determine  previous  uses  and 
occupancies  of  the  real  property  since 
the  property  was  first  developed. 

(IV)  Searches  for  recorded 
environmental  cleanup  liens  against  the 
facility  that  are  filed  under  Federal, 
State,  or  local  law. 

(V)  Reviews  of  Federal.  State,  and 
local  govenunent  records,  waste 
disposal  records,  undergrotmd  storage 
tank  records,  and  hazardous  waste 
handling, generation,  treatment, 
disposal,  and  spill  records,  concerning 
contamination  at  or  near  the  facility." 

All  meetings  of  the  Negotiated 
Rulemaking  Committee  are  open  to  the 
public.  There  is  no  requirement  for 
advance  registration  for  members  of  the 
public  who  wish  to  attend  or  make 
comments  at  the  meeting.  Opportimity 
for  the  general  public  to  address  the 
Committee  will  be  provided  starting  at 
2:30  p.m.  on  both  July  8  and  July  9, 
2003. 

Dated:  June  2,  2003. 
Thomas  P.  Dunne, 

Associate  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 
[FR  Doc.  03-14322  Filed  6-5-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[NC97-200319a:  FRL-7497-91 

Approval  and  Promulgation  of 
ImplofiMfitation  Plana;  North  Carolina: 
Approval  of  Ravlalona  to  ttie  Vlalbia 
Emisaiona  Ragulatlon  Wlttiin  tha  North 
CarolIrM  Stato  Implamantatlon  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to 
approve  the  State  Implementation  Plan 
(Sff)  revision  submitted  by  the  North 
Carolina  Department  of  Environment 
and  Natiual  Resources  for  the  purpose 
of  amending  rule  NCAC  2D  .0521 
Visible  Emissions.  In  the  Final  Rules 
Section  of  this  Federal  Register,  the 
EPA  is  approving  the  North  Carolina  SIP 
revision  as  a  direct  final  rule  without 
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prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  significant,  material,  and 
adverse  comments  are  received  in 
response  to  this  rule,  no  further  activity 
is  contemplated.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  conunents 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this  rule. 
The  EPA  will  not  institute  a  second 
comment  period  on  this  document.  Any 
parties  interested  in  commenting  on  this 
document  should  do  so  at  this  time. 

DATES:  Written  comments  must  be 
received  on  or  before  July  7.  2003. 

ADDRESSES:  AH  comments  should  be 
addressed  to:  Randy  Terry  at  the  EPA. 
Region  4  Air  Planning  Branch.  61 
Forsyth  Street.  SW..  Atlanta.  Georgia 
30303-8960. 

Copies  of  the  State  submittal(s)  are 
available ^at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

Environmental  Protection  Agency', 
Region  4,  Air  Planning  Branch,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303-8960.  Randy  Terry.  404/562- 
9032. 

North  Carolina  Department  of 
Environment  and  Natiual  Resources, 
512  North  Salisbury  Street,  Raleigh, 
North  Carolina  27604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randy  B.  Terry  at  404/562-9032.  or  by 
electronic  mail  at  terry. randy®epa. gov. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
Rules  Section  of  this  Federal  Register. 

Dated:  April  30,  2003. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
|FR  Doc.  03-12023  Filed  6-5-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPan52 

[CA  140-0396;  FRL-7509-4] 

Diaapproval  Of  State  Implemantation 
Plan  Ravlalona,  Antalopa  Valley  Air 
Quality  Management  Diatrict,  Butte 
County  Air  Quality  Management 
DMrict,  Kern  County  Air  Pollution 
ControlDistrict,  Motave  Deaert  Air 
Quality  Management  Diatrict,  and 
Shaata  County  Air  Quality 
Management  Diatrict 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to 
disapprove  revisions  to  the  Antelope 
Valley  Air  Quality  Management  District 
(AVAQMD),  Butte  County  Air  Quality 
Management  District  (BCAQMD),  Kern 
Coimty  Air  Pollution  Control  District 
(KCAPCD),  Mojave  Desert  Air  Quality 
Management  District  (MDAQMD),  and 
Shasta  County  Air  Quality  Management 
District  (SHAQMD)  portions  of  the 
California  State  Implementation  Plan 
(SIP)  concerning  excess  emissions.  We 
are  proposing  action  on  local  rules  that 
regulate  these  emissions  luider  the 
Clean  Air  Act  as  amended  in  1990  (CAA 
or  the  Act).  We  are  taking  comments  on 
this  proposal  and  plan  to  follow  with  a 
final  action. 

DATES:  Any  comments  must  arrive  by 
July  7,  2003. 

AOQBESSES:  Mail  comments  to  Andrew 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  Air  Division.  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawrthome  Street,  San  Francisco.  CA 
94105  or  e-mail  to 
steckel.andrew@epa.gov. 

You  can  inspect  copies  of  the 
submitted  rule  revisions  and  EPA's 
technical  support  docuiments  (TSDs)  at 
oiu  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 

Table  1  .—Submitted  Rules 


of  the  submitted  rule  revisions  at  the 
following  locations: 
California  Air  Resoiuces  Bo^d, 

Stationary  Sotuce  Division.  Rule      ~~^ 

Evaluation  Section.  1001  "I"  Street, 

Sacramento.  CA  95814. 
Antelope  Valley  AC^ID,  43301  Division 

St.,  Ste.  206,  Lancaster,  CA  93535- 

4649. 
Butte  County  AQMD,  2525  Dominic 

Drive,  Suite  J,  Chico,  CA  95928-7184. 
Kern  County  APCD,  2700  "M"  Street, 

Suite  302.  Bakersfield.  CA  93301- 

2370. 
Mojave  Desert  AQMD.  14306  Park 

Avenue,  Victorville,  CA  92392-2310. 
Shasta  County  AQMD,  1855  Placer 

Street.  Ste.  101.  Redding,  CA  96001- 

1759. 

Copies  of  the  rules  may  also  be 
available  via  the  Internet  at  http:// 
www.arb.ca.gov/drdb/drdbltxt.htm. 
Please  be  advised  that  this  is  not  an  EPA 
Web  site  and  may  not  contain  the  same 
version  of  the  rule  that  was  submitted 
to  EPA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  C.  Canaday,  EPA  Region  IX, 
(415)  947-4121. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we."  "us."  ' 
and  "our"  refer  to  EPA. 
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I.  The  State's  Submittal 

A.  What  rules  did  the  State  submit?  . 

B.  Are  there  other  versions  of  these  rules? 

C.  What  is  the  purpose  of  the  submitted 
rules? 

II.  EPA's  Evaluation  and  Action 

A.  How  is  EPA  evaluating  the  rules? 

B.  Do  the  rules  meet  the  evaluation 
criteria? 

C.  Proposed  action  and  public  comment 

III.  Administrative  Requirements 

I.  The  State's  Submittal 

A.  What  Rules  Did  the  State  Submit? 

Table  1  lists  the  rules  proposed  for 
disapproval  with  the  date  that  they  were. 
adopted  and  submitted  by  the  California 
Air  Resources  Board  (CARB). 


Local  agency 


AVAQMD 

BCAQMD 

KCAPCD 

MDAQMD 

SHAQMD 


Rule  No. 


430 
275 
111 
430 
3:10 


Rule  title 

Breakdown  Provisions  

Reporting  Procedures  for  Excess  Emissions 

Equipment  Breakdown  ..- 

Breakdown  Provisions 

Excess  Emissions 


Adopted         Submitted 


h 

03/17/98  I 
02/15/96  I 
05/02/96  t 
12/21/94  j 
12/05/95 


02/16/99 
05/10/96 
07/23/96 
01/24/95 
05/10/96 


On  April  23. 1999,  we  determined 
that  the  AVAQMD  Rule  430  submittal 
met  the  completeness  criteria  in  40  CFR 
part  51  Appendix  V,  which  must  be  met 


before  formal  EPA  review.  On  July  19, 
1996,  we  determined  that  the  BCAQMD 
Rule  275  submittal  and  the  SHAQMD 
Rule  3:10  submittal  met  the 


completeness  criteria.  On  October  30, 
1996,  we  determined  that  the  KCAPCD 
Rule  111  submittal  met  the 
completeness  criteria  and  on  February 
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24, 1995,  we  determined  that  the 
MDAQMD  Rule  430  submittal  met  the 
completeness  criteria. 

B.  Are  There  Other  Versions  of  These 
Rules? 

There  are  no  previous  versions  of 
AVAQMD  Rule  430,  BCAQMD  Rule 
275.  MDAQMD  Rule  430  or  SHAQMD 
Rule  3:10  in  the  SIP.  We  approved  a 
version  of  KCAPCD  Rule  111  into  the 
SIP  on  October  24, 1980.  The  Kern 
County  Air  Pollution  Control  District 
adopted  a  revision  to  the  SIP-approved 
version  on  May  2,  1996,  and  CARB 
submitted  it  to  us  on  July  23,  1996. 

C.  What  Is  the  Purpose  of  the  Submitted 
Rules? 

AVAQMD  Rule  430,  KCAPCD  Rule 
111,  and  MDAQMD  Rule  430  establish 
that  the  Air  Pollution  Control  Officer 
(APCO)  may,  in  his  discretion,  refrain 
from  enforcement  action  against  an 
owner  or  operator  of  any  equipment 
which  has  violated  a  technology-based 
emission  limitation  provided  that  a 
breakdown  has  occurred  and  certain 
other  conditions  are  met.  BCAQMD 
Rule  275  and  SHAQMD  Rule  3:10 
establish  that  an  emergency  constitutes 
an  affirmative  defense  to  any  action 
brought  for  non-compliance  with 
technology-based  emission  limits. 
SHAQMD  Rule  3:10  also  provides  that 
excess  emissions  during  start-up  and 
shutdown  shall  not  be  considered  a 
violation  if  the  owner  or  operator  can 
demonstrate  that  the  excess  emissions 
are  unavoidable.  Finally,  SHAQMD 
Rule  3:10  states  that  the  APCO  may 
provide  an  exemption  for  excess 
emissions  during  start-up  and  shutdown 
in  the  permit  for  a  particular  source. 
The  TSDs  have  more  information  about 
these  rules. 

n.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rules? 

Generally,  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
Act),  must  require  Reasonably  Available 
Control  Technology  (RACT)  for  major 
sources  in  nonattainment  areas  (see 
section  182(a)(2)(A)),  and  must  not  relax 
existing  requirements  (see  sections 
110(1)  and  193). 

Guidance  and  policy  docimients  that 
we  used  to  help  evaluate  specific 
enforceability  and  RACT  requirements 
consistently  include  the  following: 

1.  "Issues  Relating  to  VOC  Regulation 
Cutpoints,  Deficiencies,  and 
Deviations,"  EPA,  May  25, 1988  (the 
Bluebook). 

2.  "Guidance  Document  for  Correcting 
Common  VOC  &  Other  Rule 
Deficiencies,"  EPA  Region  9,  August  21, 
2001  (the  Little  Bluebook). 


3.  "State  Implementation  Plans: 
Policy  Regarding  Excess  Emissions 
During  Malfunctions,  Startup  and 
Shutdown,"  EPA  Office  of  Air  and 
Radiation,  and  EPA  Office  of 
Enforcement  and  Compliance 
Assurance,  September  20, 1999  ("Excess 
Emissions  Policy"). 

4.  "Guidelines  for  Including  State  and 
Local  Rules  in  SIPs."  EPA  Region  IX, 
December  17,  1998.  These  guidelines 
were  transmitted  to  the  California  Air 
Resources  Board  in  a  letter  dated 
December  23. 1998  from  David  P. 
Howekamp,  Director,  Air  Division,  EPA 
Region  IX,  to  Michael  Kenny,  Executive 
Officer,  California  Air  Resources  Board. 

B.  Do  the  Rules  Meet  the  Evaluation 
Criteria? 

The  submitted  SIP  revisions  conflict 
with  section  110  and  part  D  of  the  Act 
for  the  following  reasons: 

1.  AVAQMD  Rule  430,  KCAPCD  Rule 
111,  and  MDAQMD  Rule  430  describe 
how  the  districts  intend  to  apply  their 
enforcement  discretion  in  instances 
where  facilities  exceed  emissions  limits 
due  to  breakdown.  As  stated  in  EPA's 
Excess  Emissions  Policy,  a  state  or  EPA 
may  exercise  its  enforcement  discretion 
to  refrain  from  taking  an  enforcement 
action  where  excess  emissions  result 
from  sudden  and  unavoidable 
malfunctions  caused  by  circumstances 
entirely  beyond  the  control  of  the  owner 
or  operator.  However,  the  September  20, 
1999  policy  also  makes  clear  that  EPA 
will  not  approve  SIP  revisions  that 
allow  a  state  director's  decision  to  bar 
EPA's  or  citizens'  ability  to  take 
enforcement  action.  Accordingly,  were 
EPA  to  approve  enforcement  discretfOn 
rules  such  as  these,  we  would  do  so 
only  while  making  clear  that  such 
action  had  no  effect  on  EPA's  or 
citizens'  enforcement  prerogatives. 
Under  these  circiunstances,  such  a  SIP 
revision  would  have  no  effect  on  the 
SIP.  For  this  reason  EPA  considers  it 
unproductive  and  potentially  confusing 
to  approve  these  enforcement  discretion 
rules  into  the  SIP. 

2.  As  stated  in  the  Excess  Emissions 
Policy,  EPA  interprets  the  Act  to  require 
that  all  periods  of  excess  emissions  are 
violations  of  the  applicable  emissioiis 
limitation.  A  SIP  revision  may  provide 
an  affirmative  defense  for  excess 
emissions  so  long  as  a  State  director's 
decision  not  to  take  an  enforcement 
action  does  not  ^ar  EPA's  or  citizens' 
ability  to  take  enforcement  action. 
Further,  acceptable  affirmative  defense 
provisions  may  only  apply  to  actions  for 
penalties,  but  not  to  actions  for 
injunctive  relief.  BCAQMD  Rule  275 
and  SHAQMD  Rule  3:10  do  not  limit  the 
applicability  of  the  affirmative  defense 


for  excess  emissions  during  an 
emergency  to  actions  for  penalties,  but 
rather  apply  the  defense  to  any  action 
brought  for  non-compliance  with 
technology -based  emissions,  limits. 
BCAQMD  Rule  275  and  SHAQMD  Rule 
3:10  also  fail  to  make  clear  that  the 
excess  emissions  are  violations  of  the 
applicable  emissions  limitation  and  that 
a  determination  by  the  APCO  not  to  take 
an  enforcement  action  (or  a  finding  by 
the  APCO  that  an  emergency  exists) 
would  not  bar  EPA  or  citizen  action. 

These  and  other  rule  provisions 
which  do  not  meet  the  evaluation 
criteria  are  discussed  further  in  the 
TSDs. 

C.  Proposed  Action  and  Public 
Comment 

As  authorized  in  sections  110(k)(3)  of 
the  Act,  we  are  proposing  a  disapproval 
of  the  submitted  AVAQMD  Rule  430, 
BCAQMD  Rule  275,  KCAPCD  Rule  111. 
MDAQMD  Rule  430  and  SHAQMD  Rule 
3:10.  These  are  not  required  SIP 
submittals,  so  this  disapproval  would 
have  no  sanction  implications  under 
CAA  section  179  or  FIP  implications 
imder  CAA  section  110(c). 

We  will  accept  conunents  from  the 
public  on  the  proposed  disapproval  for 
the  next  30  days. 

m.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866.  Regulatory 
Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Paperwork  Reduction  Act 

This  rulemaking  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.) 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  rulemaking  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
disapprovals  imder  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  disapprove  for  inclusion  in  the 
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SIP  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  disapproval  does  not 
create  any  new  requirements,  I  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

D.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  biu'densome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the 
disapproval  action  proposed  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
proposes  to  disapprove  pre-existing 
requirements  under  State  or  local  law, 
and  imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

E.  Executive  Order  13132,  Federalism 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensiue  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 


regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regiUation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  offici^ds  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rulemaking  action  vrill  not  have 
substantial  direct  effects  on  the  States, 
on  the' relationship  between  the  national 
govei&ment  and  the  States,  or  on  the 
.  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  disapproves  state  rules 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rulemaking. 

F.  Executive  Order  13175.  Coordination 
With  Indian  Tribal  Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9.  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensiu«  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  These  proposed  nde 
disapprovals  do  not  have  fribal   . 
implications,  as  specified  in  Executive 
Order  13175.  They  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes. 
Thus,  Executive  Order  13175  does  not 
apply  to  these  rule  disapprovals. 

EPA  specifically  solicits  additional 
comment  on  these  proposed  rule 
disapprovals  from  tribal  officials. 


H.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defin^d  imder  Executive 
Order  12866,  and  J^j  concerns  an 
environmental  healdi  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regidatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rulemaking  on  children, 
and  explain  why  the  planned  action  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  ndemaking  is  not  subject  to    . 
Executive  Order  13045  because  it  does 
not  involve  decisions  intended  to 
mitigate  environmental  health  or  safety 
risks. 

H.  Executive  Order  13211,  Actions  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

This  rulemaking  is  not  subject  to 
Executive  Order  13211,  "Actions 
Concerning  Regidations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001)  because  it  is  not  a  significant 
regulatory  action  imder  Executive  Order 
12866. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1 995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations,  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compound. 

Authority:  42  U.S.C.  7401  et  seq. 
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Dated:  May  15,2003. 
Alexis  Strauss, 

Acting  Regional  Administrator.  Region  IX. 
|FR  Doc.  03-14320  Filed  6-5-03;  8:45  am) 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  146 

[FRL-7509-5] 

Underground  Injection  Control 
Program — Revision  of  Underground 
Injection  Control  Requirements  for 
Class  I  Municipal  Weils  in  Florida; 
Notice  of  Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMIMARY:  On  May  5,  2003,  the 

Environmental  Protection  Agency 
published  two  notices  in  the  Federal 
Register.  The  first  announced  the  Notice 
of  Availability  (NOA)  (68  FR  23673)  of 
EPA's  "Relative  Risk  Assessment  of . 
Management  Options  for  Treated 
Wastewater  in  South  Florida"  and  the 
second  announced  the  Notice  of  Data 
Availability  (NODA)  (68  FR  23666) 
which  summarizes  information  from  the 


relative  risk  assessment  and  solicits 
public  comment  on  how  the  deep  well 
injection  Hndings  should  inform  the 
fmal  determination  on  the  July  7,  2000 
proposed  rule,  Revision  to  the  Federal 
Underground  injection  Control  (UIC) 
requirements  for  Class  I  Municipal 
Wells  in  Florida  (65  FR  42234).  This 
notice  announces  two  (2)  public 
meetings  on  the  NODA. 
DATES:  The  meeting  dates  are:  June  24, 
2003,  6  p.m.  to  9  p.m..  West  Palm 
Beach.  Florida;  and  June  25,  2003,  6 
p.m.  to  9  p.m.,  Tampa,  Florida. 
ADDRESSES:  For  additional  information 
see  the  SUPPLEIMENTARY  INFORMATION 
section  of  this  Federal  Register.  The 
meeting  locations  are:  Florida 
Department  of  Environmental 
Protection,  Southeast  District,  F^iblic 
Meeting  Room.  2nd  Floor,  400  N. 
Congress  Ave.,  West  Palm  Beach. 
Florida  33401;  and  Tampa  Marriott 
Waterside  Hotel.  700  South  Florida 
Avenue;  Tampa,  FL  33602. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
inquiries,  and/or  to  access  the  risk 
assessment  report,  contact  Nancy  H. 
Marsh,  Ground  Water  &  UIC  Section, 
EPA  Region  4,  61  Forsyth  Street,  SW, 
Atlanta,  GA  30303  (phone:  (404)  562- 
9450;  E-mail:  marsh.nancy@epa.gov)  or 
Howard  Beard,  Office  of  Ground  Water 
and  Drinking  Water,  U.S.  Environmental 


Protection  Agency,  EPA  East.  1200 
Pennsylvania  Ave.,  NW.,  Mail  Code 
4606M,  Washington,  DC  20460  (phone: 
(202)  564-3874;  E-mail: 
beard.howard@epa.gov)  or  contact  the 
Safe  Drinking  Water  Hotline,  phone 
(800)  426-4791 .  The  Safe  Drinking 
Water  Hotline  is  open  Monday  through 
Friday,  excluding  Federal  holidays, 
from  9  a.m.  to  5:30  p.m.  Eastern 
daylight-saving  time. 

SUPPLEMENTARY  INFORMATION:  Comments 
may  be  given  orally  or  in  writing  at  the 
public  meeting.  If  giving  written 
comments  please  submit  an  original  and 
three  copies  of  your  comments  and 
enclosures  (including  any  references). 
Comments  should  be  limited  to  those 
issues  discussed  in  the  NODA  and  not 
the  entire  "Relative  Risk  Assessment  of 
Management  Options  for  Treated 
Wastewater  in  South  Florida."  Written 
comments  may  also  be  mailed  to  Nancy 
H.  Marsh  at  the  address  in  the  For 
Further  Information  Contact  section. 
The  public  comment  period  ends  July  7, 
2003. 

Dated:  May  30,  2003. 
lames  D.  Giattina, 

Director,  Water  Management  Division,  Region 

4. 
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This  section  of  the  FEDERAL  REGISTER 
contains  docunients  other  than  rules  or 
proposed  rules  that  are  applicat>le  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  03-043-1] 

Availability  of  an  Environmental 
Assessment  for  Field  Testing  Bursal 
Disease-Marek's  Disease  Vaccine 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

summary:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  prepared  an 
environmental  assessment  concerning 
authorization  to  ship  for  the  purpose  of 
field  testing,  and  then  to  field  test,  an 
unlicensed  Bursal  Disease-Marek's 
Disease  Vaccine  for  use  in  chickens.  The 
environmental  assessment,  which  is 
based  on  a  risk  analysis  prepared  to 
assess  the  risks  associated  with  the  field 
testing  of  this  vaccine,  examines  the 
potential  effects  that  field  testing  this 
veterinary  vaccine  could  have  on  the 
quality  of  the  human  environment. 
Based  on  the  risk  analysis,  we  have 
reached  a  preliminary  determination 
that  field  testing  this  veterinary  vaccine 
will  not  have  a  significant  impact  on  the 
quality  of  the  human  environment,  and 
that  an  environmental  impact  statement 
need  not  be  prepared.  We  intend  to 
authorize  shipment  of  this  vaccine  for 
field  testing  following  the  close  of  the 
comment  period  for  this  notice  unless 
new  substantial  issues  bearing  on  the 
effects  of  this  action  are  brought  to  our 
attention.  We  also  intend  to  issue  a  U.S. 
Veterinary  Biological  Product  license  for 
this  vaccine,  provided  the  field  test  data 
support  the  conclusions  of  the 
environmental  assessmeiit  and  the 
issuance  of  a  finding  of  no  significant 
impact  and  the  product  meets  all  other 
requlreiAents  for  licensing. 
DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  July  7, 
2003. 


ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  03-043-1, 
Regulatory  Analysis  and  Development, 
PPD,  AP,HIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  03-043-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.  usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  03-043-1"  on  the  subject  line. 

You  may  read  the  environmental 
assessment,  the  risk  analysis  (with 
,  confidential  business  information 
removed),  and  any  comments  that  we 
receive  in  ovu-  reading  room.  The 
reading  room  is  located  in  room  1141  of 
the  USDA  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  holidays.  To  be 
sure  someone  is  there  to  help  you, 
please  call  (202)  690-281 7  before 
coming. 

You  may  request  a  copy  of  the 
environmental  assessment  (as  well  as 
the  risk  analysis  with  confidential 
business  information  removed)  by 
writing  to  Dr.  Patricia  L:  Foley,  USDA, 
APHIS,  VS,  CVB-LPD,  510  South  17th 
Street,  Suite  104,  Ames,  LA  50010,  or  by 
calling  (515)  232-5785.  Please  refer  to 
the  docket  nimiber,  date,  and  complete 
title  of  this  notice  when  requesting 
copies. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Albert  P.  Morgan,  Chief  Staff  Officer, 
Operational  Support  Section,  Center  for 
Veterinary  Biologies,  Licensing  and 
Policy  Development,  VS,  APHIS,  4700 
River  Road  Unit  148,  Riverdale,  MD 
20737-1231;  phone  (301)  734-«245,  fax 
(301)  734-4314.  For  information 
regarding  the  environmental  assessment 
or  the  risk  analysis,  contact  Dr.  Patricia 
L.  Foley,  USDA,  APHIS,  VS,  CVB-LPD, 


510  South  17th  Street,  Suite  104.  Ames, 
lA  50010;  (515)  232-5785. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Virus-Serum-Toxin  Act  (21  U.S.C.  151 
et  seq.),  a  veterinary  biological  product 
must  be  shown  to  be  pure,  safe,  potent, 
and  efficacious  before  a  veterinary 
biological  product  license  may  be 
issued.  A  field  test  is  generally 
necessary  to  satisfy  prelicensing 
requirements  for  veterinary  biological 
products.  Prior  to  conducting  a  field  test 
on  an  unlicensed  product,  an  applicant 
must  obtain  approval  fi-om  the  Ajiimal 
and  Plant  Health  Inspection  Service 
(APHIS),  as  well  as  obtain  APHIS' 
authorization  to  ship  the  product  for 
field  testing. 

To  determine  whether  to  authorize 
shipment  and  grant  approval  for  the 
field  testing  of  the  unlicensed  product 
referenced  in  this  notice,  APHIS 
conducted  a  risk  analysis  to  assess  the 
potential  effects  of  this  product  on  the 
safety  of  animals,  public  health,  and  the 
environment.  Based  on  the  risk  analysis, 
APHIS  has  prepared  an  environmental 
assessment  (EA)  concerning  the  field 
testing  of  the  following  unlicensed 
veterinary  biological  product: 
Requester:  Merial  Select,  Inc. 
Product:  Bursal  Disease-Marek's 
.  Disease  Vaccine,  Serotype  3,  Live 
Marek's  Disease  Virus,  Serotype  3 
Vector,  Code  1A88.R0. 

Field  Test  Locations:  Georgia,  North- 
Carolina,  and  Texas. 

The  above-mentioned  product  is  a 
combination  Bursal  Disease-Marek's 
Disease  Vaccine  prepared  using 
serotype  3  Marek's  disease  virus  which 
has  been  genetically  modified  to  express 
a  bursal  disease  virus  antigen.  The 
vaccine  is  for  use  in  chickens  as  an  aid 
in  the  prevention  of  disease  caused  by 
biusal  disease  virus  and  serotype  3 
Marek's  disease  virus. 

The  EA  has  been  prepared  in 
accordance  with:  (1)  The  National 
En.vironmental  Policy  Act  of  1969 
(NEPA),  as  amended  (42  U.S.C.  4321  et 
seq.),  (2)  regulations  of  the  Council  on 
Environmental  Quality  for 
implementing  the  procedural  provision 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Unless  substantial  issues  with  adverse 
enviroimiental  impacts  are  raised  in 
response  to  this  notice,  APHIS  intends 
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to  issue  a  finding  of  no  significant 
impact  (FONSI)  based  on  the  EA  and 
authorize  shipment  of  the  above  product 
for  the  initiation  of  field  tests  following 
the  close  of  the  comment  period  for  this 
notice. 

Because  the  issues  raised  by  field 
testing  and  by  issuance  of  a  license  are 
identical,  APHIS  has  concluded  that  the 
EA  that  is  generated  for  field  testing 
would  also  be  applicable  to  the 
proposed  licensing  action.  Provided  that 
the  field  test  data  support  the 
conclusions  of  the  original  EA  and  the 
issuance  of  a  FONSI,  APHIS  does  not 
intend  to  issue  a  separate  EA  and  FONSI 
to  support  the  issuance  of  the  product 
license,  and  would  determine  that  an 
environmental  impact  statement  need 
not  be  prepared.  APHIS  intends  to  issue 
a  veterinary  biological  product  license 
for  this  vaccine  following  completion  of 
the  field  test  provided  no  adverse 
impacts  on  the  human  environment  are 
identified  and  provided  the  product 
meets  all  other  requirements  for 
licensing. 

Authority:  21  U.S.C.  151-159. 

Done  in  Washington,  DC,  this  3rd  day  of 
)une,  2003. 
Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  03-14301  Filed  6-5-03;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Haaltti  Inspection 
Sarvica 

[Doclwt  No.  03-06O-1] 

AvallabMHy  of  an  Envlronmantal 
Aaaaaamant  for  Field  Tasting  Feline 
Leukemia  Vaccina,  Lhm  Canarypox 
Vector 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTKm:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  prepared  an 
environmental  assessment  concerning 
authorization  to  ship  for  the  purpose  of 
field  testing,  and  then  to  field  test,  an 
unlicensed  feline  leukemia  vaccine  for 
use  in  cats.  The  environmental 
assessment,  which  is  based  on  a  risk 
analysis  prepared  to  assess  the  risks 
associated  with  the  field  testing  of  this 
vaccine,  examines  the  pote°ntial  effects 
that  field  testing  this  veterinary  vaccine 
could  have  on  the  quality  of  the  himian 
environment.  Based  on  the  risk  analysis, 
we  have  reached  a  preliminary 


determination  that  field  testing  this 
veterinary  vaccine  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  and  that  an 
environmental  impact  statement  need 
not  be  prepared.  We  intend  to  authorize 
shipment  of  this  vaccine  for  field  testing 
following  the  close  of  the  comment 
period  for  this  notice  unless  new 
substantial  issues  bearing  on  the  effects 
of  this  action  are  brought  to  our 
attention.  We  also  intend  to  issue  a  U.S. 
Veterinary  Biological  Product  license  for 
this  vaccine,  provided  the  field  test  data 
support  the  conclusions  of  the 
environmental  assessment  and  the 
issuance  of  a  finding  of  no  significant 
impact  and  the  product  meets  all  other . 
requirements  for  licensing. 
DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  July  7, 
2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  03-060-1, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  03-060-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations®aphis. usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  03-060-1"  on  the  subject  line. 

You  may  read  the  enviroimiental 
assessment,  the  risk  analysis  (with 
confidential  business  information 
removed),  and  any  comments  that  we 
receive  in  our  reading  room.  The 
reading  room  is  located  in  room  1141  of 
the  USDA  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  E>C.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m..  Monday 
through  Friday,  except  holidays.  To  be 
sure  someone  is  there  to  help  you, 
please  call  (202)  690-281 7  before 
coming. 

You  may  request  a  copy  of  the 
environmental  assessment  (as  well  as 
the  risk  analysis  with  confidential 
business  information  removed)  by 
writing  to  Dr.  Eleanor  Eagly,  USDA, 
APHIS,  VS.  CVB-PEL,  510  South  17th 
Street,  Suite  104,  Ames,  LA  50010,  or  by 
calling  (515)  232-5785.  Please  refer  to 
the  docket  number,  date,  and  complete 
title  of  this  notice  when  requesting 
copies. 

APHIS  dociunents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 


organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Albert  P.  Morgan,  Chief  Staff  Officer, 
Operational  Support  Section,  Center  for 
Veterinary  Biologies,  Licensing  tmd 
Policy  Development,  VS,  APHIS,  4700 
River  Road  Unit  148,  Riverdale,  MD 
20737-1231;  phone  (301)  734-6245;  fax 
(301)  734-4314.  For  information 
regarding  the  environmental  assessment 
or  the  risk  analysis,  contact  Dr.  Eleanor 
Eagly.  USDA.  APHIS,  VS,  CVB-PEL, 
510  South  17th  Street,  Suite  104,  Ames, 
lA  50010;  (515)  232-5785. 
SUPPLEMENTARY  INFORMAHON:  Under  the 
Virus-Serum-Toxin  Act  (21  U.S.C.  151 
et  seq.),  a  veterinary  biological  product 
must  be  shown  to  be  pure,  safe,  potent, 
and  efficacious  before  a  veterinary 
biological  product  license  may  be 
issued.  A  field  test  is  generally 
necessary  to  .satisfy  prelicensing 
requirements  for  veterinary  biological 
products.  Prior  to  conducting  a  field  test 
on  an  unlicensed  product,  an  applicant 
must  obtain  approval  fi-om  the  AJiimal 
and  Plant  Health  Inspection  Service 
(APHIS),  as  well  as  obtain  APHIS' 
authorization  to  ship  the  product  for 
field  testing. 

To  determine  whether  to  authorize 
shipment  and  grant  approval  for  the 
field  testing  of  the  unlicensed  product 
referenced  in  this  notice,  APHIS 
conducted  a  risk  analysis  to  assess  the 
potential  effects  of  this  product  on  the 
safety  of  animals,  public  health,  and  the 
environment.  Based  on  the  risk  analysis, 
APHIS  has  prepared  an  environmental 
assessment  (EA)  concerning  the  field 
testing  of  the  following  unlicensed 
veterinary  biological  product: 

Requester:  Merial  Select,  Inc. 

Product:  Feline  Leukemia  Vaccine, 
Live  Canarypox  Vector,  Code  1555.R2. 

Field  Test  Locations:  California. 
Missouri,  Indiana,  Georgia,  Florida, 
Virginia,  Connecticut,  and 
Pennsylvania. 

The  above-mentioned  product  is  a 
canarypox  vectored  recombinant 
vaccine  containing  the  genes  of  the 
feline  leukemia  virus.  The  vaccine  is  for 
use  in  cats  as  an  aid  in  the  prevention 
of  disease  caused  by  feline  leukemia 
virus. 

The  EA  has  been  prepared  in 
accordance  with:  (1)  The  National 
Environmental  Policy  Act  of  1969 
(NEPA),  as  amended  (42  U.S.C.  4321  et 
seq.),  (2)  regulations  of  the  Council  on 
Environmental  Quality  for 
implementing  the  procedural  provision 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
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USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Unless  substantial  issues  with  adverse 
environmental  impacts  are  raised  in 
response  to  this  notice,  APHIS  intends 
to  issue  a  finding  of  no  significant 
impact  (FONSI)  based  on  the  EA  and 
authorize  shipment  of  the  above  product 
for  the  initiation  of  field  tests  following 
the  close  of  the  comment  period  for  this 
notice. 

Because  the  issues  raised  by  field 
testing  and  by  issuance  of  a  license  are 
identical,  APHIS  has  concluded  that  the 
EA  that  is  generated  for  field  testing 
would  also  be  applicable  to  the 
proposed  licensing  action.  Provided  that 
the  field  test  data  support  the 
conclusions  of  the  original  EA  and  the 
issuance  of  a  FONSI,  APHIS  does  not 
intend  to  issue  a  separate  EA  and  FONSI 
to  support  the  issuance  of  the  product 
license,  and  would  determine  that  an 
environmental  impact  statement  need 
not  be  prepared.  APHIS  intends  to  issue 
a  veterinary  biological  product  license 
for  this  vaccine  following  completion  of 
the  field  test  provided  no  adverse 
impacts  on  the  human  environment  are 
identified  and  provided  the  product 
meets  all  other  requirements  for 
licensing. 

Authority:  21  U.S.C.  151-159. 

Done  in  Washington,  DC,  this  3rd  day  of 
June,  2003. 

Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  03-14302  Filed  6-5-03;  8:45  am) 
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DEPARTMEMT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  03-01 9N] 

Codex  Alimentarlus  Commission:  26th 
Session  of  the  Codex  Alimentarlus 
Commission  (Codex) 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice  of  public  meeting, 
request  for  comments. 

SUMMARY:  The  Office  of  the  Under 
Secretary  for  Food  Safety,  United  States 
Department  of  Agriculture  (USDA)  is 
sponsoring  a  public  meeting  on  June  12, 
2003.  The  purpose  of  this  meeting  is  to 
provide  information  and  receive  public 
comments  on  agenda  items  that  will  be 
discussed  at  the  Twenty-sixth  Session  of 
the  Codex  Alimentarius  Commission 
which  will  be  held  in  Rome,  Italy  from 


June  30  to  July  7,  2003.  The  Under 
Secretary  recognizes  the  importance  of 
providing  interested  parties  with 
information  about  the  Codex 
Alimentarius  Commission. 

DATES:  The  public  meeting  is  scheduled 
for  Thursday,  Jime  12,  2003,  fix)m  1  p.m. 
to  4  p.m. 

ADDRESSES:  The  public  meeting  will  be 
held  in  Room  107A,  Whitten  Building, 
U.S.  Department  of  Agricultxue 
(Smithsonian  Metro  Stop),  Washington, 
DC  20250. 

If  you  have  comments,  please  send  an 
original  and  two  copies  to:  FSIS  Docket 
Clerk,  Docket  03-01 9N,  U.S. 
Department  of  Agricidture,  Food  Safety 
and  Inspection  Service,  Room  102, 
Cotton  Annex,  300  12th  Street,  SW., 
Washington,  DC  20250-3700.  All 
comments  submitted  in  response  to  this 
notice  will  be  available  for  public 
inspection  in  the  Docket  Clerk's  Office 
between  8:30  a.m.  and  4:30  p.m., 
Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

F.  Edward  Scarbrough,  Ph.D.,  U.S. 
Manager  for  Codex  Alimentarius,  Room 
4861,  South  Building,  U.S.  Department 
of  Agriculture,  14th  and  Independence 
Avenue.  SW.,  Washington,  DC  20250; 
Telephone  (202)  205-7760. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Codex  Alimentarius^  Commission 
(Codex)  was  established  in  1962  by  two 
United  Nations  organizations,  the  Food 
and  Agriculture  Organization  and  the 
World  Health  Organization.  Codex  is  the 
principal  international  organization  for 
encouraging  fair  international  trade  in 
food  and  protecting  the  health  and 
economic  interests  of  consumers. 
Through  adoption  of  food  standards, 
codes  of  practice,  and  other  guidelines 
developed  by  its  committees,  and  by 
promoting  their  adoption  and 
implementation  by  governments.  Codex 
seeks  to  ensure  that  the  world's  food 
supply  is  sound,  wholesome,  free  from 
adulteration,  and  correctly  labeled. 
Codex  meets  biennially.  The  Executive 
Committee  serves  as  the  executive  body 
of  Codex  between  the  biennial  meetings. 

The  Provisional  Agenda  for  the  26th 
Session  of  the  Codex  Alimentarius 
Commission  is  as  follows: 

Part  I:  Introduction 

1.  Adoption  of  the  Agenda 

2.  Report  by  the  Chairperson  on  the  49th, 
50th  and  52nd  Sessions  of  the  Executive 
Committee 

3.  Reports  of  FAO/WHO  Regional 
Coordinating  Committees 

Part  II:  Procedural  Matters 

4.  Amendments  to  the  Procedural  Manual 
(a)  Amendments  to  the  Rules  of  Procedure 


(b)  Other  amendments  to  the  Procedural 
Manual 
Part  III:  Codex  Standards  and  Related  Texts 

5.  Draft  Standards  and  Related  Texts  at 
Step  8  of  the  Procedure  (including  those 
submitted  at  Step  5  with  a 
recommendation  to  jjmit  Steps  6  and  7 
and  those  submitted  at  Step  5  of  the 
Accelerated  Procedure) 

6.  Proposed  Draft  Standards  and  Related 
Texts  at  Step  5 

7.  Withdrawal  or  revocation  of  existing 
Codex  Standards  and  Related  Texts 

8.  Proposals  for  the  elaboration  of  new 
Standards  and  Related  Texts 

Part  rV:  Policy  and  General  Matters 

9.  Risk  Analysis  Policies  of  the  Codex 
Alimentarius  Commission 

10.  Joint  FAO/WHO  Evaluation  of  the 
Codex  Alimentarius  and  other  FAO  and 
WHO  Work  on  Food  Standards 

11.  FAO/WHO  Trust  Fund  for  Participation 
of  Developing  Countries  in  Codex 
Standard-Setting 

12.  Other  Matters  arising  from  FAO  and 
WHO 

13.  Matteft  arising  from  the  reports  of 
Codex  Committees  and  Task  Forces 

Part  V:  Programme  and  Budgetary  Matters 

14.  Financial  and  Budgetary  Matters  2002/ 
2003  and  Proposed  Budget  2004/2005 

15.  Proposed  Schedule  of  Codex  Meetings 
2003-2005 

Part  VI:  Elections  and  Appointments 

16.  Election  of  Chairperson  and"  Vice- 
Chairpersons  and  Election  of  Members  of 
the  Executive  Committee 

17.  Appointment  of  Regional  Coordinators 

18.  Designation  of  Countries  for 
Appointing  the  Chairpersons  of  Codex  ' 
Committees  and  Task  Forces 

Part  VII:  Other  Matters 

19.  Other  Business 

20.  Adoption  of  the  Report 

Public  Meeting 

The  public  meeting  is  scheduled  on 
Thursday,  June  12th  in  Room  107A, 
Whitten  Building,  U.S.  Department  of 
Agriculture,  1409  Independence 
Avenue,  SW.,  Washington,  DC  20250. 
Attendees  will  hear  brief  descriptions  of 
the  issues  and  will  have  the  opportunity 
to  pose  questions  and  offer  comments. 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to  ' 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice,  FSIS  will  announce  it  and 
maketopies  of  this  Federal  Register 
publication  available  through  the  FSIS 
Constituent  Update.  FSIS  provides  a 
weekly  Constituent  Update,  which  is 
communicated  via  Li^serv,  a  free  e-mail 
subscription  service.  In  addition,  the 
update  is  available  on-line  through  the 
FSIS  Web  page  located  at  http:// 
www.fsis.usda.gov.  The  update  is  used 
to  provide  information  regarding  FSIS 
policies,  procedures,  regulations. 
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Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  Listserv 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
the  Listserv  and  web  page,  FSIS  is  able 
to  provide  information  to  a  much 
broader,  more  diverse  audience. 

For  more  information  contact  the 
Congressional  and  Public  Affairs  Office, 
at  (202)  720-9113.  To  be  added  to  the 
free  e-mail  subscription  service 
(Listserv)  go  to  the  "Constituent 
Update"  page  on  the  FSIS  Web  site  at 
http://www.fsis.usda.gov/oa/update/ 
update.htm. 

Click  on  the  "Subscribe  to  the 
Constituent  Update  Listserv"  link,  then 
fill  out  and  submit  the  form. 

Done  at  Washington.  DC  on  June  3,  2003. 
F.  Edward  Scarbrough, 
U.S.  Manager  for  Codex  Alimentarius. 
(FR  Doc.  03-14300  Filed  6-5-03;  8:45  am) 
N  BILUNO  COOe  3410-OM-P 

V 

DEPARTMENT  OF  AGRICULTURE 

FoTMt  Service 

Idaho  Panhandle  National  Forests, 
Bonner  County,  Idaho  and  Pend  Oreille 
County,  Washington;  Chips  Ahoy 
Project 

agency:  Forest  Service,  USDA. 
ACTION:  Revised  Notice  of  Intent  to 
prepare  an  Environmental  Impact 
Statement. 

summary:  The  USDA  Forest  Service 
published  a  Notice  of  Intent  to  prepare 
and  environmental  impact  statement  for 
the  Chips  Ahoy  Project  in  the  Federal 
Register  on  December  6.  2002  (Vol.  67, 
No.  235,  pages  72635-72637).  A  revised 
Notice  of  Intent  is  being  issued  due  to 
two  major  changes  (Forest  Service 
Handbook  1909.15  part  21.2): 

1.  There  will  be  a  delay  of  more  than 
six  months  in  filing  the  final  EIS; 

2.  There  has  been  a  change  in  the 
project's  proposed  action  and  purpose 
and  need. 

The  Priest  Lake  Ranger  District  on  the 
Idaho  Panhandle  National  Forests  will 
prepare  an  Environmental  Impact 
Statement  on  a  proposal  to  treat  forest 
vegetation  over  approximately  2,000 
acres.  The  treatments  are  being 
proposed  to  restore  forest  communities 
to  a  more  historical  composition  and 
structure  and  to  re-introduce  fire  into 
these  ecosystems.  Treatments  will 


include  regeneration  harvest,  thinning, 
and  underbuming.  A  Roads  Analysis 
Process  will  be  completed  as  a  part  of 
the  Environmental  Impact  Statement. 
The  Roads  Analysis  may  suggest 
changes  in  the  administrative  and 
recreation  use  of  roads  and  trails  in  the 
analysis  area  to  protect  forest  and 
watershed  resources. 
dates:  Comments  concerning  the  scope 
of  the  project  analysis  must  be  received 
within  30  days  from  the  date  of  this 
notice  in  the  Federal  Register  and 
during  the  Draft  Environmental  Impact 
Statement  comment  period  of  45  days. 
The  Draft  Environmental  Impact 
Statement  is  expected  in  September 
2003  and  the  Final  Environmental 
Impact  Statement  is  expected  February 
2004. 

ADDRESSES:  Send  written  comments  to 
Chips  Ahoy  Project,  Attn:  David 
DelSordo,  Priest  Lake  Ranger  Station, 
32203  Highway  57,  Priest  River,  ID 
83856. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  DelSordo,  Project  Leader,  Priest 
Lake  Ranger  Station,  32203  Highway  57, 
Priest  River,  ID  83856,  by  calling  208- 
443-6809,  or  ddelsordo@fs.fed.us. 
SUPPLEMENTARY  INFORMATION:  The 
project  area  is  located  within  Bonner 
County,  Idaho,  and  Pend  Oreille 
County,  Washington.  The  project  area  is 
located  approximately  twenty  miles 
north  of  the  community  of  Priest  River, 
Idaho.  A  past  bark  beetle  outbreak,  in 
combination  with  root  diseases,  other 
insects  and  diseases,  and  winter  storm 
damage  has  left  many  of  these  stands  in 
poor  condition  and  with  hazardous  fuel 
loads.  This  Notice  Of  Intent  reflects 
changes  in  the  Purpose  of  the  Action 
based  on  comments  received  over  the 
last  six  months.  , 

Purpose  fbr  Action 

The  purpose  for  this  action  is  to 
improve  the  health,  resilience,  diversity, 
and  productivity  of  terrestrial 
ecosystems  by  advancing  species 
composition,  forest  structiu-es,  and 
patterns  toward  desired  conditions; 
reduce  fire  risk  in  these  ecosystems;  and 
increase  the  amount  of  wet  forest 
communities  that  are  dominated  by 
western  white  pine  and  western  larch 
trees.  Another  purpose  for  the  project  is 
to  help  restore  aquatic  resources  to  a 
more  healthy  condition. 

Proposed  Action 

The  proposed  action  is  separated  into 
three  categories,  vegetative  treatments, 
fuel  treatments,  and  road  treatments. 
The  proposal  is  to  treat  forest  vegetation 
over  approximately  2,000  acres  within 
the  project  area.  Different  types  of 


treatments  would  be  used  depending 
upon  the  existing  condition  of  the  forest 
stands.  These  treatments  include 
regeneration  treatments  on 
approximately  half  of  the  acreage  arid 
commercial  thinning  on  the  remaining 
acreage.  After  the  tree  cutting  operations 
are  complete,  most  of  the  vegetative 
treatment  areas  would  be  underbumed 
to  reduce  the  fuels,  prepare  the  sites  for 
reforestation,  and  to  allow  wildland  fire 
to  resume  a  more  natural  role.  In  order 
to  access  some  of  the  proposed     . 
vegetative  treatment  areas, 
approximately  3.5  miles  of  temporary 
road  would  be  constructed.  These 
temporary  roads  would  be  recontoured 
following  their  use.  Resource  protection 
measures  will  be  included  to  protect 
snags,  soils,  heritage  resoiirces,  water 
quality,  wildlife,  and  other  resources. 
The  arrangement  and  management  of 
classified  and  unclassified  roads  and 
trails  in  the  area  may  be  changed  to 
improve  watershed  quality,  protect 
other  resources,  and  enhance  recreation 
opportunities.  Approximately  8  miles  of 
road  are  planned  to  be  decommissioned. 
Construction  of  an  alternate  snowmobile 
use  route  is  proposed  to  mitigate  for 
planned  road  decommissioiung. 

Responsible  Official 

Ranotta  K.  McNair,  Forest  Supervisor, 
Idaho  Panhandle  National  Forests,  3815 
Schreiber  Way,  Ceour  d'Alene,  ID  83815 

Nature  of  Decision  To  Be  Made 

The  Forest  Supervisor  of  the  Idaho 
Panhandle  National  Forests  will  decide 
whether  or  not  to  implement  this 
project,  and  if  so,  in  what  manner. 

Scoping  Process 

The  agency  invites  written  comments 
and  suggestions  on  the  scope  of  the 
analysis.  In  addition  to  this  notice,  a 
revised  proposed  action  letter  will  be 
sent  to  interested  government  officials, 
agencies,  groups,  and  individuals  on  the 
Qiips  Ahoy  mailing  list.  Please  contact 
the  Priest  Lake  Ranger  Station  at  208- 
443-2512  if  you  are  interested  in  being 
'added  to  this  mailing  list.  No  public 
meetings  are  planned  at  this  time. 

Comment  Requested 

This  notice  of  intent  initiates  the 
scoping  process  which  guides  the 
development  of  the  environmental 
impact  statement.  Specific  written 
comments  on  the  proposed  action  will 
be  most  helpful. 

Early  Notice  of  Importance  of  Public 
Participation  in  Subsequent 
Environmental  Review 

A  Draft  Enviromnental  Impact 
Statement  will  be  prepared  for 


comment.  The  comment  period  on  the 
Draft  Environmental  Impact  Statement 
will  be  45  days  bom  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  Draft  Environmental 
Impact  Statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions; 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  Draft  Environmental 
Impact  Statement  stage  but  that  are  not 
raised  until  after  completion  of  the  Final 
Enviroiunental  Impact  Statement  may 
be  waived  or  dismissed  by  the  courts; 
City  ofAngoon  v.  Model,  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages.  Inc.  v.  Harris,  490  F.  Supp. 
1334. 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningful  consider  them 
and  respond  to  them  in  the  Final 
Environmental  Impact  Statement.    . 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  Final  Environmental 
Impact  Statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Conmients  may  also  address  the 
adequacy  of  the  Final  Environmental 
Impact  Statement  or  the  merits  of  the 
alternative  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Comments  received,  including  the 
names  and  address  of  those  who 
comment,  will  be  considered  part  of  the 
public  record  on  this  proposal  and  will 
be  available  for  public  inspection. 
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(Authority:  40  CFR  1501.7  and  1508.22; 
Forest  Service  Handbook  1909.15,  section 
21.) 


Dated:  June  2,  2003. 
Ranotta  K.  McNair. 

Forest  Supennsor. 

[FR  Doc.  03-14269  Filed  6-5-03;  8:45  am] 

BILUNG  COOE  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Second  Creek  Watershed,  Adams 
County,  MS  ■ 

AGENCY:  Natural  Resources 
Conservation  Service,  USDA. 
ACTKM:  Notice  of  a  Finding  of  No 
Significant  Impact. 

SUMMARY:  Pursuant  to  section  102(2)  (C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500);  and  the  Natural 
Resources  Conservation  Service   ^ 
Regulations  (7  CFR  part  650);  the 
Natural  Resources  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for 
Second  Creek  Watershed,  Adams 
Coiinty.  Mississippi. 
FOR  FURTHER  INFORMATION  CONTACT: 
Homer  L.  Wilkes,  State  Conservationist, 
Natural  Resources  Conservation  Service, 
Suite  1321,  A.H.  McCoy  Federal 
Building,  100  West  Capitol  Sti-eet, 
Jackson,  Mississippi  39269,  Telephone 
601-965-5205. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federal  assisted  action  indicates  that  the 
project  will  not  cause  significant  local, 
regional,  or  national  impacts  on  the 
environment.  As  a  result  of  these 
findings.  Homer  L.  Wilkes,  State 
Conservationist  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

Second  Creek  Watershed,  Adams 
County,  Mississippi 

Notice  of  a  Finding  of  No  Significant 
Impact 

The  project  concerns  a  watershed 
plan  to  provide  supplemental  flood 
protection  and  reduce  threat  to  loss  of 
life  from  sudden  dam  failure  to  the 
residents  of  the  Second  Creek 
Watershed  and  others.  The  planned 
works  of  improvement  consists  of 
rehabilitating  floodwater  retarding 
stiiicture  (FWRS)  No.  lOB  and  No.  12. 
The  notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 


Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above     - 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Homer  L.  Wilkes.  No  administrative 
action  on  implementation  of  the 
proposal  will  be  taken  until  30  days 
after  the  date  of  this  publication  in  the 
Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904— Watershed  Protection  and  Flood 
Prevention  and  is  subject  to  the  provisions  of 
Executive  Order  12372  which  requires    • 
intergovernmental  consultation  with  State 
and  local  officials.) 

Dated:  May  15,  2003. 
Homer  L.  Wilkes. 
State  Conservationist. 
[FR  Doc.  03-14387  Filed  6-5-03;  8:45  am] 

BILUNG  COOE  3410-16-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  procurement  list 

SUMMARY:  This  action  adds  to  the 
Procurement  List  products  and  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  July  6,  2003. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATK>N:  On 
September  13,  December  27,  2002, 
January  31,  and  April  4,  2003,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notice  (67  FR  58013,  79044. 
68  FR  4985  and  16467)  of  proposed 
additions  to  the  Procurement  List.  After 
consideration  of  the  material  presented 
to  it  concerning  capability  of  qualified 
nonprofit  agencies  to  provide  the 
products  and  services  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  products  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 


33908 


Federal  Register /Vol.  68,  No.  109 /Friday,  June  6,  2003 /Notices 


2.4. 1  certify  that  the  following  action 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
products  and  services  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
products  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following  products 
and  services  are  added  to  the 
Procurement  List: 

Products 

Product/NSN:  2  in  1  Scrubber 
Squeegee  M.R.  1036. 

NPA:  The  Lighthouse  for  the  Blind, 
Inc.  (Seattle  Lighthouse),  Seattle, 
Washington. 

Contract  Activity:  Defense 
Commissary  Agency  (DeCA),  Ft.  Lee, 
Virginia. 

Product/NSN:  Amazing  Micro  Mop, 
M.R.  1049. 

NPA:  The  Lighthouse  for  the  Blind, 
Inc.  (Seattle  Lighthouse),  Seattle, 
Washington. 

Contract  Activity:  Defense 
Commissary  Agency  (DeCA),  Ft.  Lee, 
Virginia. 

ServicM 

Service  Type/Location:  Janitorial/ 
Custodial,  Austin  Straubel  International 
Airport,  ATCT  and  Base  Building,  Green 
Bay,  Wisconsin. 

NPA:  Brown  County  ARC,  Inc.,  Green 
Bay,  Wisconsin. 

Contract  Activity:  Federal  Aviation 
Administration,  Des  Plaines,  Illinois. 

Service  Type/Location:  Janitorial/ 
Custodial,  Department  of  Veterans 
Affairs,  Community  Based  Outpatient 
Clinic,  Muskegon,  Michigan. 

NPA:  Goodwill  Industries  of  West 
Michigan,  Inc., .Muskegon,  Michigan. 

Contract  Activity:  Department  of 
Veterans  Affairs,  Battle  Creek,  Michigan. 

Service  Type/Location:  Janitorial/ 
Custodial,  Naval  Reserve  Center,  La 
Crosse,  Wisconsin. 

NPA:  Riverfront  Activity  Center,  Inc., 
La  Crosse,  Wisconsin. 

Contract  Activity:  Naval  Facilities 
Engineering  Command,  Crane,  Indiana. 


Service  Type/Location:  Janitorial/ 
Custodial,  U.S.  Army  Reserve  Center, 
Arlington  Heights,  Arlington  Heights, 
Illinois. 

NPA:  Jewish  Vocational  Service  and 
Employment  Center,  Chicago,  Illinois. 

Contract  Activity:  Headquarters,  88th 
Regional  Support  Command,  Fort 
Suelling,  Minnesota. 

This  action  does  not  affect  cuireiit 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Sheryl  D.  Kennerly, 

Director,  Information  Management. 

[FR  Doc.  03-14339  Filed  6-5-03;  8:45  am] 

MUMQ  COM  S3S3-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

agency:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

procurement  list. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  products 
and  services  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
before:  July  6,  2003. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jeffepson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly.  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  of 
the  proposed  actions.  If  the  Committee 
approves  the  proposed  additions,  the 
entities  of  the  Federal  Government 
identified  in  the  notice  for  each  product 
or  service  will  be  required  to  procure 
the  products  and  services  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 


requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  products  and  services  to  the 
Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  products  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory  ■ 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited. 

Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  products  and  services 
are  proposed  for  addition  to 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

Products 

Product/NSN:  Markers,  Dry  Erase, 
Chisel  Tip,  Set  of  8,  7520-00-NIB-0661. 

NPA:  Dallas  Lighthouse  for  the  Blind, 
Inc.,  Dallas,  Texas. 

Contract  Activity:  Office  Supplies  & 
Paper  Products  Acquisition  Center,  New 
York,  New  York. 

Services 

Service  Type/Location:  Custodial 
Service,  Army  Corps  of  Engineers, 
Jadwin  Building,  Galveston,  Texas. 

NPA:  Training,  Rehabilitation,  & 
Development  Institute,  Inc.,  San 
Antonio,  Texas. 

Contract  Activity:  U.S.  Army  Corps  of 
Engineers,  Galveston,  Texas. 

Service  Type/Location:  Janitorial/ 
Custodial,  The  Dalles  Dam,  The  Dalles, 
Oregon. 

NPA:  Hood  River  Sheltered 
Workshop,  Inc.,  Hood  River,  Oregon. 

Contract  Activity:  Army  Corps  of 
Engineers,  Portland,  Oregon. 

Service  Type/Location:  Janitorial/ 
Grounds  and  Related  Services,  Robert  F. 
Peckham  Federal  Building/U.S. 
Courthouse,  San  Jose,  California. 

NPA:  Hope  Rehabilitation  Services, 
Santa  Clara,  California. 

Contract  Activity:  GSA,  Public 
Buildings  Service  (9PMFC),  San 
Francisco,  California. 

Sheryl  D.  Kennerly, 

Director,  Information  Management. 

IFR  Doc.  03-14340  Filed  6-5-03;  8:45  ami 

MLUNG  CODE  63S3-01-P      . 


•  .  .    . 

Federal  Register /Vol.  68,  No.  109 /Friday.  June  6,  2003  /  Notices 


33909 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Arizona  Advlsoiy  Sut>conimittee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regiilations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  conference  call  of  the 
Arizona  Advisory  Subcommittee  will 
convene  at  12  p.m.  (PDT)  and  adjourn 
at  1  p.m.,  Tuesday,  June  10,  20O3.  The 
purpose  of  the  conference  call  is  to 
discuss  border  violence  and  the  four 
state  project. 

This  conference  call  is  available  to  the 
public  through  the  following  call-in 
number:  1-800-659-8296,  access  code 
number  17229298.  Any  interested 
member  of  the  public  may  call  this 
number  and  listen  to  the  meeting. 
Callers  can  expect  to  incur  charges  for 
calls  not  initiated  using  the  provided 
call-in  number  or  over  wireless  lines 
and  the  Commission  will  not  refund  any 
incurred  charges.  Callers  will  incur  no 
charge  for  calls  using  the  call-in  number 
over  land-line  connections.  Persons 
with  hearing  impairments  may  also 
follow  the  proceedings  by  first  calling 
the  Federal  Relay  Service  at  1-800-977- 
8339  and  providing  the  Service  with  the 
conference  call  number  and  access  code. 

To  ensure  that  the  Conunission 
secures  an  appropriate  nimiber  of  lines 
for  the  public,  persons  are  asked  to 
register  by  contacting  Philip  Montez  of 
the  Western  Regional  Office,  (213)  894- 
3437,  by  3  p.m.  on  Monday,  June  9, 
2003. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  EXZ.  May  30,  2003. 
Ivy  L.  Davis, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  03-14247  Filed  6-5-03;  8:45  am] 

BILLING  CODE  633S-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Connecticut  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  conference  call  of  the 
Connecticut  Advisory  Conunittee  to  the 
Commission  will  convene  at  9:30  a.m. 
and  adjourn  at  11:30  p.m.  on  Thursday, 
June  19,  2003.  The  purpose  of  the 
conference  call  is  to  plan  for  a 
commiwity  forum  in  Bridgeport,  fall 
2003. 


This  conference  call  is  available  to  the 
public  through  the  following  call-in 
number:  1-800-659-8296,  Chairperson 
Ki-Taek  Chun.  Any  interested  member 
of  the  public  may  call  this  niunber  and 
listen  to  the  meeting.  Callers  can  expect 
to  inctir  charges  for  calls  not  initiated 
using  the  supplied  call-in  number  or 
over  wireless  lines  and  the  Commission 
will  not  refund  any  incurred  charges. 
Callers  will  incur  no  charge  for  calls 
using  the  call-in  number  over  land-line 
connections.  Persons  with  hearing 
impairments  may  also  follow  the 
proceedings  by  first  calling  the  Federal 
Relay  Service  at  1-800-977-8339  and 
providing  the  Service  with  the 
conference  call  nimiber  and  contact 
name. 

To  ensure  that  the  Commission 
secures  an  appropriate  nimiber  of  lines 
for  the  public,  persons  are  asked  to 
register  by  contacting  Ki-Taek  Chun,   . 
Director  of  the  Eeistem  Regional  Office, 
(202)  376-7533  (TDD  (202)  376-8116), 
by  4  p.m.  on  Wednesday,  June  18,  2003. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  May  30.  2003. 
Ivy  L.  Davis, 

Chief  Regional  Programs  Coordination  Unit. 
(FR  Doc.  03-14248  Filed  6-5-03;  8:45  am] 

BILLING  COOE  633S-01-P 


COMMISSION  ON  aVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Texas  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  conference  call  of  the 
Texas  Advisory  Committee  to  the 
Commission  will  convene  at  3  p.m.  and 
adjourn  at  4  p.m.  (CDT)  on  Friday,  June 
13,  2003.  The  purpose  of  the  conference 
call  is  to  plan  future  projects. 

This  conference  call  is  available  to  the 
public  through  the  following  call-in 
number:  1-800-659-8290,  access  code: 
17153228.  Any  interested  member  of  the 
public  may  call  this  number  and  listen 
to  the  meeting.  Callers  can  expect  to 
incur  charges  for  calls  not  initiated 
using  the  supplied  call-in  number  or 
over  wireless  lines  and  the  Commission 
will  not  refund  any  incurred  charges. 
Callers  will  incur  no  charge  for  calls 
using  the  call-in  number  over  land-line 
connections.  Persons  with  hearing 
impairments  may  also  follow  the 
proceedings  by  first  calling  the  Federal 
Relay  Service  at  1-800-977-8339  and 
providing  the  Service  with  the 
conference  call  number  and  access  code. 


To  ensure  that  the  Commission 
secures  an  appropriate  number  of  lines 
for  the  public,  persons  are  asked  to 
register  by  contacting  Philip  Montez, 
Director  of  the  Western  Regional  Office,' 
(213)  894-3437  (TDD  (213)  894-3435), 
by  3  p.m.  on  Thursday,  June  10,  2003. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  May  19,  2003. 
Ivy  L.  Davis, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  03-14249  Filed  6-5-03;  8:45  am] 

BILLING  COOE  S335-01-P 

COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  ttie  Washington  State  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  conference  call  of  the 
Washington  State  Advisory  Committee 
will  convene  at  10  a.m.  (PDT)  and 
adjourn  at  11:30  a.m.,  Wednesday,  Jime 
11,  2003.  The  purpose  of  the  conference 
call  is  to  plan  future  SAC  activities. 

This  conference  call  is  available  to  the 
public  through  the  following  call-in 
number:  1-800-659-8297,  access  code 
number  17026193.  Any  interested 
member  of  the  public  may  call  this 
number  and  listen  to  the  meeting. 
Callers  can  expect  to  incur  charges  for 
calls  not  initiated  using  the  supplied 
call-in  niunber  or  over  wireless  lines 
and  the  Commission  will  not  refund  any 
incurred  charges.  Callers  will  incur  no 
charge  for  calls  using  the  call-in  number 
over  land-line  connections.  Persons 
with  hearing  impairments  may  also 
follow  the  proceeding's  by  first  calling 
the  Federal  Relay  Service  at  1 -800-97  7- 
8339  and  providing  the  Service,  with  the 
conference  call  number  and  access  code. 

To  ensure  that  the  Commission 
secures  an  appropriate  nimiber  of  lines 
for  the  public,  persons  are  asked  to 
register  by  contacting  Thomas  Pilla  of 
the  Western  Regional  Office,  (213)  894- 
3437,  by  3  p.m.  on  Tuesday,  June  10, 
2003. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  May  30,  2003. 
Ivy  L.  Davis, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  03-14246  Filed  6-5-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Advance  Monthly  Retail  Trade  and 
Food  Services  Survey 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  5,  2003. 
ADDRESSES:  Direct  all  written  conunents 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230  (or  via  the 
Internet  at  DHynek&doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  pf  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to:  Scott  Scheleur,  U.  S. 
Census  Bureau,  Room  2626-FOB  3, 
Washington,  DC  20233-6500,  (301)  763- 
7128. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Advance  Monthly  Retail  Sales 
Siuvey  (MARTS)  provides  an  early 
indication  of  monthly  retail  sales  at  the 
United  States  level.  MARTS  also 
provides  estimates  of  monthly  sales  of 
food  service  establishments  and 
drinking  places.  The  Bureau  of 
Economic  Analysis  (BEA)  uses  the  data 
as  critical  inputs  to  the  calculation  of 
Gross  Domestic  Product  (GDP). 
Policymakers  such  as  the  Federal 
Reserve  Board  need  to  have  the  most 
timely  estimates  in  order  to  anticipate 
economic  trends  and  act  accordingly. 
The  Council  6f  Economic  Advisors 
(CEA)  and  other  government  agencies 
and  businesses  use  the  data  to  formulate 
economic  policy  and  make  decisions. 
These  estimates  have  a  high  BEA 
priority  because  of  their  timeliness. 
There  would  be  approximately  a  one 
month  delay  in  the  availability  of  these 
data  if  this  survey  were  not  conducted. 
Data  are  collected  monthly  from  small- 
size,  medium-size,  and  large-size 
businesses  which  are  selected  using  a 
stratified  random  sampling  procedure. 
The  MARTS  sample  is  re-selected 


periodically,  generally  at  approximately 
two-year  intervals.  Small-size  and 
medium-size  retailers  are  requested  to 
participate  for  those  two  years,  after 
which  they  are  replaced- with  new  panel 
respondents.  Smaller  firms  have  less  of 
a  chance  for  selection  due  to  our 
sampling  procedure.  Firms  canvassed  in 
this  survey  are  not  required  to  maintain 
additional  records  and  carefully 
prepared  estimates  are  acceptable  if 
book  figures  are  not  available.  There  is 
no  change  in  response  burden. 

n.  Method  of  Collection 

We  will  collect  this  information  by 
mail,  FAX,  and  telephone  follow-up. 

m.  DaU 

OMB  Number:  0607-0104. 

Fonn  Number:  SM-44(0O)A,  SM- 
44{00)AE,  SM-44(00)AS,  and  SM- 
72(00)A. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Retail  Businesses. 

Estimated  Number  of  Respondents: 
4,500. 

Estimated  time  Per  Response:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  4,500. 

Estimated  Total  Annual  Cost:  The 
cost  to  the  respondent  is  estimated  to  be 
$98,190  based  on  the  median  hourly 
salary  of  $21.82  for  accoimtants  and 
auditors.  (U.  S.  Department  of  Labor — 
Bureau  of  Labor  Statistics — 
Occupational  Employment  Statistics 
2001,  where  $21.82  represents  the 
median  hourly  wage  of  the  full-time 
wage  and  salary  earnings  of  accountants 
and  auditors)  http://www.bls.gov/oes/ 
2001/oes_13Bu.htm 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13.  United  States 
Code,  Section  182. 

rv.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 


they  also  will  become  a  matter  of  public 
record. 

Dated:  June  1.  2003. 
Madeleine  Clayton, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  03-14229  Filed  6-5-03;  8:45  ami 
BHJJNO  COOe  3610-07-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-549-813] 

Canned  Pineapple  Fruit  from  Tliailand: 
Notice  of  Extension  of  Time  Limit  of 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
DATES:  Effective  Date:  June  6,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marin  Weaver  at  (202)  482-2336  or 
Monica  Gallardo  at  (202)  482-3147, 
Office  of  AD/CVD  Enforcement  5, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Conunerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 
SUPPLEMENTARY  INFORMATION: 

TIME  LIMITS: 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  requires 
the  Department  to  complete  the 
preliminary  results  within  245  days 
after  the  last  day  of  the  anniversary 
month  of  an  order/finding  for  which  a 
review  is  requested  and  the  final  results 
within  120  days  after  the  date  on  which 
the  preliminary  results  are  published. 
However,  if  it  is  not  practicable  to 
complete  the  review  within  these  time 
periods,  section  751(a)(3)(A)  of  the  Act 
allows  the  Department  to  extend  the 
time  limit  for  the  preliminary  results  to 
a  maximum  of  365  days  after  the  last 
day  of  the  anniversary  month  of  an 
order/finding  for  which  a  review  is 
requested  and  for  the  final  results  to  180 
days  (or  300  days  if  the  Department 
does  not  extend  the  time  limit  for  the 
preliminary  results)  from  the  date  of 
publication  of  the  preliminary  results. 

Background 

On  August  27,  2002,  the  Department 
of  Conunerce  (the  Department) 
published  a  notice  of  initiation  of 
administrative  review  of  the 
antidumping  duty  order  on  canned 
pineapple  finiit  from  Thailemd,  covering 
the  period  July  1,  2001,  through  June  30, 
2002  (67  FR  55000).  On  September  25. 
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2002,  the  Department  published  a 
correction  to  the  initiation  (67  FR 
60210).  On  March  27,  2003  the 
Department  partially  extended  the 
preliminary  results  (68  FR  14941).  The 
preliminary  results  are  currently  due  no 
later  than  June  6,  2003. 

Extension  of  Time  Limit  for  Preliminary 
Results  of  Review 

We  determine  that  it  is  not  practicable 
to  complete  the  prelin^nary  results  of 
this  review  within  the  partially  * 

extended  time  limit  for  the  reasons 
stated  in  our  memorandum  from  Gary 
Taverman,  Director,  Office  5,  to  Holly 
Kuga,  Acting  Deputy  Assistant  Secretary 
for  AD/CVD  Enforcement  D,  dated  May 
29,  2003,  which  is  on  file  in  the  Central 
Records  Unit,  Room  B-099  of  the  main 
Commerce  building.  Therefore,  the 
Department  is  further  extending  the 
time  limit  for  completion  of  the 
preliminary  results  until  no  later  than 
June  20,  2003.  We  intend  to  issue  the 
final  results  no  later  than  120  days  after 
publication  of  the  preliminary  results 
notice. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 

Dated:  May  30,  2003. 
Holly  Kuga, 

Acting  Deputy  Assistant  Secretary  for  for  AD/ 
CVD  Enforcement  II. 

(FR  Doc.  03-14345  Filed  6-5-03;  ac45  ami 
BIIXING  CODE  351(M>S-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-839] 

Certain  Circular  Welded  Non-Alloy 
Steel  Pipe  From  Korea:  Notice  of 
Extension  of  Time  Limit  for  2001-2002 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time 
limit. 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the 
preliminary  results  of  the  current  review 
of  the  antidimaping  duty  order  on 
certain  circular  welded  non-alloy  steel 
pipe  from  Korea.  The  period  of  review 
is  November  1,  2001  through  October 
31,  2002.  This  extension  is  made 
pursuant  to  section  751(a)(3)(A}  of  the 
Tariff  Act  of  1930,  as  amended. 
EFFECTIVE  DATE:  June  6,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Holland  or  Julie  Santoboni,  Import 
Administration,  International  Trade 


Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-1279  or  (202)  482- 
4194,  respectively. 

Back^tiund 


On  December  26,  2002,  the 
Department  published  a  notice  of 
initiation  of  administrative  review  of  the 
antidumping  duty  order  on  certain 
circular  welded  non-alloy  steel  pipe 
from  Korea,  covering  the  period 
November  1,  2001,  through  October  31, 
2002.  See  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews,  (67  FR  78772).  The 
preliminary  results  for  this  review  are 
currently  due  no  later  than  August  2, 
2003. 

Extension  of  Time  Limits  for 
Preliminary  Results 

Section  751(a)(3)(A)  of  the  Act 
requires  the  Department  to  issue  the 
preliminary  results  of  an  administrative 
review  within  245  days  after  the  last  day 
of  the  anniversary  month  of  an  order  for 
which  a  review  is  requested  and  a  final 
determination  within  120  days  after  the 
date  on  which  the  preliminary  results 
are  published.  If  it  is  not  practicable  to 
complete  the  review  within  the  time 
period,  section  751(a)(3)(A)  of  the  Act 
allows  the  Department  to  extend  these 
deadlines'  to  a  maximum  of  365  days 
and  180  days,  respectively. 

We  are  currently  analyzing  sales  and 
cost  information  provided  by  the  three 
respondents  in  this  review  and  are 
awaiting  supplemental  information.  In 
addition,  we  plan  to  verify  the  sales  and 
cost  information  provided  by  the 
respondents  in  accordance  with  19  CFR 
351.307  (b)(l)(v).  Accordingly,  it  is  not 
practicable  to  complete  this  review 
within  the  originally  anticipated  time 
limit  (i.e.,  August  2,  2003).  Therefore, 
the  Department  of  Commerce  is 
extending  the  time  limit  for  completion 
of  the  preliminary  results  to  not  later 
than  December  1,  2003,  in  accordance 
with  section  751(a)(3)(A)  of  the  Act. 

We  are  issuing  and  publishing  this 
notice  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  June  3,  2003. 
JefFery  May, 

Deputy  Assistant  Secretary  for  AD/CVD 

Enforcement. 

[FR  Doc.  03-14347  Filed  6-5-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-570-881] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Certain  Malleable  Iron  Pipe  Fittings 
From  ttie  People's  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  June  6,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anya  Naschak  at  (202)  482-6375,  Ann  " 
Bamett-Dahl  at  (202)  482-3833,  or 
Helen  Kramer  at  (202)  482-0405; 
Antidumping  and  Countervailing  Duty 
Enforcement  Group  III,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230. 
SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination: 

We  preliminarily  determine  that 
malleable  iron  pipe  fittings  (MPF)  from 
the  People's  Republic  of  China  (PRC)  are 
being  sold,  or  are  likely  to  be  sold,  in 
the  United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  733  of 
the  Act.  The  estimated  margins  of  sales 
at  LTFV  are  showm  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

This  investigation  was  initia'ted  on 
November  19,  2002,  based  on  a  petition 
filed  by  Ward  Manufacturing  and  Anvil 
International  (collectively,  petitioners). 
See  Notice  of  Initiation  of  Antidumping 
Duty  Investigation:  Certain  Malleable 
Iron  Pipe  Fittings  From  the  People's 
Republic  of  China,  67  FR  70579-81 
(November  25,  2002)  {Initiation  Notice). 
In  a  letter  dated  January  2,  2003,  the 
Department  set  aside  a  period  for  all 
•interested  parties  to  raise  issues 
regarding  product  coverage.  We 
received  a  request  from  Beijing  Sai  Lin 
Ke  Hardware  Co.,  Ltd  (SLK)  and  LDR 
Industries,  Inc.  (LDR)  (collectively  SLK/ 
LDR),  for  a  scope  exclusion.  Petitioners 
had  no  objection  to  this  request.  See  - 
Memo  to  the  File  from  Anya  Naschak, 
dated  April  1,  2003.  No  other  comments 
were  received.  Since  the  initiation  of  the 
investigation,  the  following  events  have 
occurred. 

On  December  11,  2002,  the 
Department  requested  information  from 
the  U.S.  Embassy  in  the  PRC  to  identify 
producers/exporters  of  the  subject 
merchandise  and  received  a  response  in 
December  2002.  On  December  23,  2002, 
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the  United  States  International  Trade 
Commission  (ITC)  issued  its  affirmative 
preliminary  determination  that  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  or  threatened  with  material 
injury  by  reason  of  imports  of  MPF  from 
the  PRC.  See  Malleable  Iron  Pipe 
Fittings  from  the  People's  Republic  of 
China,  International  Trade  Commission, 
hivestigation  No.  731-TA-1021 
(Preliminary),  USITC  Publication  3568 
(ITC  Preliminary  Determination). 

On  December  16,  2002,  the 
Department  issued  a  letter  requesting 
information  on  the  quantity  and  value  of 
shipments  of  subject  merchandise  to  the 
United  States  during  the  period  of 
investigation  (POI)  to  the  Chinese 
Ministry  of  Foreign  Trade  &  Economic 
Cooperation  with  a  letter  requesting  that 
it  forward  the  questionnaire  to  all 
Chinese  exporters  of  MPF  who  had 
shipments  during  the  POI.  We  also  sent 
courtesy  copies  of  the  quantity  and 
value  questionnaire  to  the  following 
possible  producers/exporters  of  subject 
merchandise  identified  in  the  petition 
and  on  the  basis  of  U.S.  Biueau  of 
Customs  and  Border  Protection  (BCBP) 
information:  Jinan  Meide  Casting  Co., 
Ltd.  (JMC).  SLK,  Langfang  Pannext  Pipe 
Fitting  Co..  Ltd.  (LPFC).  Simmons 
Interiiational,  Ltd.  (Simmons),  Shantou 
ZhongXing  Industry  Co.,  Ltd.  (formerly 
Shantou  Zhongxing  Economic  & 
Trading  Co.,  Ltd.)  (Shantou),  Shanghai 
Dongsheng  Electric  Import  &  Export  Co., 
Ltd.  (SDE),  Brantingham  Manufacturing 
(Brantingham),  Shandong  Maxwill 
Import  and  Export  (Shandong).  Chen 
Tai  International  Trading  Co.,  Ltd. 
(CTTT),  and  Unique  Industries  (UI).  On 
E)ecember  24,  2002,  Chengde  Malleable 
Iron  General  Factory  (Chengde) 
requested  to  be  considered  a  voluntary 
respondent  in  this  investigation. 

On  December  27  and  30,  2002,  the 
following  Chinese  producers/exporters 
of  MPF  submitted  information  on  the 
quantity  and  value  of  their  shipments  of 
subject  merchandise  to  the  United 
States  during  the  POI:  JMC,  SLK. 
Pannext  Fittings  Corporation  (PFC)  and 
LPFC  (coUectively,  Pannext),  and 
Simmons.  On  January  3,  2003,  Chengde 
also  submitted  quantity  and  value 
information. 

On  January  8,  2003,  we  selected  JMC, 
SLK,  and  Pannext  as  the  mandatory 
respondents  (see  "Selection  of 
Respondents"  below).  The  Department 
issued  its  non-market  economy  (NME) 
antidiunping  questionnaire  to  JMC,  SLK, 
and  Pannext.  In  NME  cases.  Section  A 
of  the  questionnaire  requests  general 
information  concerning  a  company's 
corporate  structure  and  business 
practices,  the  merchandise  under 


investigation  that  it  sells,  and  the 
manner  in  which  it  sells  that 
merchandise  in  all  of  its  markets. 
Section  C  requests  a  complete  listing  of 
U.S.  sales.  Section  D  requests 
information  on  the  factors  of  production 
of  the  merchandise  sold  in  or  to  the 
United  States.  Section  E  requests 
information  on  further  manufacturing. 

On  January  27  and  29,  2003,  Myland 
Industrial  Co.,  Ltd.  (Myland),  and  SCE 
Co.,  Ltd.  (SCE),  respectively  requested 
to  be  considered  volxmtary  respondents 
in  this  investigation.  We  received 
complete  Section  A  responses  from 
JMC.  SLK,  and  Pannext  (collectively, 
respondents)  on  January  30,  2003.  We 
received  a  complete  Section  A  response 
from  Chengde  on  February  7,  2003.  and 
from  SCE  on  February  21.  2003.  The 
Department  received  comments  frtim 
petitioners  on  respondents'  Section  A 
questionnaire  responses  on  February  7. 
2003.  On  February  13.  2003,  the 
Department  issued  supplemental 
Section  A  questionnaires  to  JMC,  SLK, 
and  Pannext.  We  received  complete 
supplemental  responses  from  JMC  on 
February  24,  2003,  from  SLK  on 
February  25,  2003,  and  bom  Pannext  on 
March  3,  2003. 

SCE  and  Chengde  submitted  their 
complete  Sections  C  and  D  responses  on 
February  21  and  24,  2003,  respectively. 
JMC  submitted  its  complete  Sections  C 
and  D  responses  on  February  24,  2003. 
Pannext  submitted  a  complete  Section  C 
response  on  February  26,  2003.  and  a 
complete  Section  D  response  on  March 
3,  2003.  SLK  submitted  its  complete 
Sections  C  and  D  responses  on  March  4, 
2003.  Petitioners  filed  comments  on 
JMC's  submissions  on  March  5,  2003. 

On  March  18  and  19,  2003,  the 
Department  sent  out  supplemental 
Section  C  and  D  questionnaires  to  SLK, 
JMC,  and  Pannext.  JMC  and  SLK 
submitted  their  complete  supplemental 
responses  on  April  2,  2003.  Pannext 
submitted  its  complete  supplemental 
response  on  April  11,  2003.  SLK 
submitted  an  additional  supplemental 
response  on  April  14,  2003.  Petitioners 
submitted  comments  on  JMC's 
submissions  on  April  9,  2003.  The 
Department  sent  an  additional 
supplemental  questionnaire  to  Pannext 
on  April  23,  2003,  and  to  JMC  on  April 
25,  2003.  On  April  28,  2003,  the 
Department  received  Pannext's 
complete  additional  supplemental 
response.  On  May  2,  2003,  the 
Department  received  JMC's  complete 
additional  supplemental  response.  On 
May  7,  2003,  the  Department  sent  a 
letter  to  Pannext,  JMC,  and  SLK, 
requesting  that  they  revise  certain  of 
their  data  and  resubmit  these  data 
electronically.  The  Department  received 


a  response  on  May  9,  2003,  and  May  12, 
2003  bom  JMC,  SLK,  and  Pannext. 

On  February  20,  2003, Myland  filed 
its  Section  A  response  in  a  format  that 
was  inconsistent  with  the  Department's 
regulation.  On  March  3.  2003,  the 
Department  returned  Myland's  Section 
A  questionnaire  response,  and 
explained  the  filing  requirements  in 
detail.  The  Department  granted  Myland 
the  opportunity  to  re-file  its  response  in 
the  proper  format  and  extended 
Myland's  Section  A  filing  deadline  to 
March  7.  2003.  Myland  submitted  a 
revised  Section  A  response  on  March 
19.  2003.  In  addition.  Myland  submitted 
its  Section  C  response  on  March  24, 
2003,  and  its  Section  D  response  on 
March  26,  2003,  which  were  originally 
due  on  February  28,  2003.  The 
Department  rejected  Myland's  Sections 
A,  C,  and  D  responses  in  accordance 
with  19C.F.R.  351.302(d).  Additionally, 
the  DeparTtnent  informed  Myland  on 
April  14,  2003  that  because  Myland  had 
not  complied  with  the  requests  for 
information  by  the  Department  in  a 
timely  manner,  they  could  not  be 
considered  a  voluntary  respondent.  See 
19  C.F.R.  351.204(d)(2);  see  also  Letter 
from  Abdelali  Elouaradia  to  Myland 
Industrial  Co.,  Ltd.,  dated  April  14,  2003 
(April  14th  Letter).  On  April  18,  2003, 
Myland  submitted  a  letter  requesting  to 
be  allowed  to  resubmit  its  questionnaire 
responses.  On  May  6,  2003,  the 
Department  informed  Myland  that  it 
would  be  unable  to  consider  Myland's 
information  for  the  reasons  expressed  in 
its  April  14th  Letter. 

On  January  29,  2003,  the  Department 
requested  publicly  available  information 
for  valuing  the  factors  of  production  and 
comments  on  surrogate  country 
selection.  On  February  28,  2003, 
Pannext  submitted  information 
concerning  surrogate  value  of  zinc  to  be 
used  for  valuing  Uie  factors  of 
production.  On  March  26,  2003,  SLK 
submitted  information  concerning  the 
surrogate  values  of  steel  scrap  and 
electricity  for  use  in  valuing  the  factors 
of  production.  On  May  5,  2003, 
petitioners  submitted  information 
concerning  surrogate  values  of  steel 
scrap  and  financial  ratios  for  use  in 
valuing  the  factors  of  production. 

On  February  28,  2003,  petitioners' 
submission  alleged  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
critical  circiunstances  ^st  with  respect 
to  the  investigation  of  MPF  from  the 
PRC.  The  Department  preliminarily 
determined  diat  critical  circumstances 
exist  for  JMC  and  SCE  and  for  the  PRC- 
wide  entity,  but  not  for  Pannext,  SLK, 
Myland,  or  Chengde.  See  Notice  of 
Preliminary  Determination  of  Critical 
Circumstances:  Certain  Malleable  Iron 


Pipe  Fittings  from  the  People's  Republic 
of  China.  68  FR  19779  (April  22,  2003) 

On  March  21,  2003,  pursuant  to 
section  733(c)(1)(B)  of  the  Act,  the 
Department  postponed  the  preliminary 
determination  of  this  investigation  until 
May  28,  2003.  See  Notice  of 
Postponement  of  Preliminary 
Determination  of  Antidumping  Duty 
Invest! ffition:  Certain  Malleable  Iron 
Pipe  Fittings  from  the  People's  Republic 
of  China,  68  FR  13896  (March  21,  2003). 

Postponement  of  the  Final 
Determination 

Section  735(a)(2)  of  the  Act  provides 
that  a  final  determination  may  be 
postponed  until  not  later  than  135  days 
after  the  date  of  the  publication  of  the 
preliminary  determination  if,  in  the 
event  of  an  affirmative  preliminary 
determination,  a  request  for  such 
postponement  is  made  by  exporters  who 
account  for  a  significant  proportion  of 
exports  of  the  subject  merchandise,  or  in 
the  event  of  a  negative  preliminary 
determination,  a  request  for  such 
postponement  iS  made  by  the 
petitioners.  The  Department's 
regulations,  at  19  C.F.R.  351.210(e)(2), 
require  that  requests  by  respondents  for 
postponement  of  a  final  determination 
be  accompanied  by  a  request  for  an 
extension  of  the  provisional  measures 
from  a  four-month  period  to  not  more 
than  six  months. 

On  May  2,  2003,  JMC  requested  that, 
in  the  event  of  an  affirmative 
preliminary  determination  in  this 
investigation,  the  Department  postpone 
its  final  determination  imtil  135  days 
after  the  publication  of  the  preliminary 
determination.  Pannext  and  SLK 
submitted  requests  for  a  postponement 
of  the  Department's  final  determination 
imtil  135  days  after  the  publication  of 
the  preliminary  determination  on  May 
7,  2003,  and  May  6,  2003,  respectively. 
JMC  also  included  a  request  to  extend 
the  provisional  measiues  to  not  more 
than  six  months  after  the  publication  of 
the  preliminary  determination.  See 
JMC's  letter  to  the  Department,  dated 
May  2.  2003.  Accordingly,  because  we 
have  made  an  affirmative  preliminary 
determination,  the  requesting  parties 
account  for  a  significant  proportion  of 
exports  of  the  subject  merchandise,  and 
no  compelling  reasons  exist  to  deny  the 
request,  we  have  postponed  the  final 
determination  imtil  not  later  than  135 
days  after  the  date  of  the  publication  of 
the  preliminary  determination,  and  are 
extending  the  provisional  measures 
accordingly,  in  accordance  with  section 
735(a)(2)  of  the  Act  and  section 
351.210(e)ofthe  Department's 
Regulations. 


Period  of  Investigation 

The  POI  is  April  1,  2002,  through 
September  30,  2002.  This  period 
corresponds  to  the  two  most  recent 
fiscal  quarters  prior  to  the  month  of  the 
filing  of  the  petition  (i.e.,  October  2003). 
See  19  C.F.R.  351.204(bKl). 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  malleable 
iron  pipe  fittings,  cast,  other  than 
grooved  fittings,  from  the  People's 
Republic  of  China.  The  merchandise  is 
classified  under  item  numbers 
7307.19.90.30,  7307.19.90.60  and 
7307.19.90.80  of  the  Harmonized  Tariff 
Schedule  (HTSUS). 

Excluded  bom  the  scope  of  this 
investigation  are  metal  compression 
couplings,  which  is  imported  imder 
HTSUS  number  7307.19.90.80.  A  metal 
compression  coupling  consists  of  a 
coupling  body,  two  gaskets,  and  two 
compression  nuts.  These  products  range 
in  diameter  bom  %  inch  to  2  inches  and 
are  carried  only  in  galvanized  finish. 
HTSUS  subheadings  are  provided  for 
convenience  and  BCBP  purposes.  The 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Selection  of  Respondents 

Section  777A(c)(l)  of  the  Act  directs 
the  Department  to  calculate  individual 
dumping  margins  for  each  known 
exporter  and  producer  of  the  subject 
merchandise.  However,  section 
777A(c)(2)  of  the  Act  gives  the 
Department  discretion,  when  faced  with 
a  large  number  of  exporters/producers, 
to  limit  its  examination  to  a  reasonable 
number  of  such  companies  if  it  is  not 
practicable  to  examine  all  companies. 
Where  it  is  not  practicable  to  examine 
all  known  producers/exporters  of 
subject  merchandise,  this  provision 
permits  the  Department  to  investigate 
either:  (1)  a  sample  of  exporters, 
producers,  or  types  of  products  that  is 
statistically  valid  based  on  the 
information  available  at  the  time  of 
selection;  or  (2)  exporters  and  producers 
accoimting  for  the  largest  volume  of  the 
subject  merchandise  that  can  reasonably 
be  examined.  After  consideration  of  the 
complexities  expected  to  arise  in  this 
proceeding  and  the  resources  available 
to  the  Department,  we  determined  that 
it  was  not  practicable  to  examine  the 
over  100  potential  producers  and/or 
exporters  from  the  PRC.  Instead,  we 
found  that,  given  our  resources,  we 
would  be  able  to  investigate  three 
Chinese  producers/exporters.  The  three 
selected  mandatory  respondents,  JMC, 
SLK,  and  Pannext,  were  selected 
because  they  were  the  three  largest 


exporters  and  because  they  accounted 
for  over  60  percent  of  exports  of  the 
subject  merchandise  bom  the  PRC 
during  the  POI,  as  determined  by  BCBP 
data  and  provided  by  the  producers/ 
exporters  at  the  time  we  made  our    ' 
respondent  selection.  See  Memorandum 
from  Richard  Weible  to  Joseph  A. 
Spetrini  Re:  Selection  of  Respondents, 
January  8,  2003. 

Non-Market  Economy  Coimtry  Status 

The  Department  has  treated  the  PRC 
as  an  NME  country  in  all  past 
antidumping  investigations.  See  Notice 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Circular 
Welded  Carbon-Quality  Steel  Pipe  From 
the  People's  Republic  of  China,  67  FR 
36570,  36571  (May  24,  2002);  and 
Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Structural  Steel  Beams  From  the 
People's  Republic  of  China,  66  FR 
67197,  67198-99  (December  28,  2001); 
and  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value  Certain: 
Folding  Metal  Tables  and  Chairs  From 
the  People's  Republic  of  China,  67  FR 
20090,  20091  (April  24,  2002).  A 
designation  as  an  NME  remains  in  effect 
until  it  is  revoked  by  the  Department 
[see  Section  7:Jl(18)(C)  of  the  Act).  The 
respondents  ill  this  investigation  have 
not  requested  a  revocation  of  the  PRC's 
NME  status.  We  have,  therefore, 
preliminarily  determined  to  continue 
treating  the  PRC  as  an  NME  country. 

When  the  Department  is  investigating 
imports  from  an  NME,  section  773(c)(1) 
of  the  Act  directs  us  to  base  the  normal 
value  (NV)  on  the  NME  producer's 
factors  of  production  (FOP).  Section 
773(c)(4)  provides  that  when  valuing 
FOP,  the  Department  shall  utilize  FOP 
from  a  comparable  market  economy  that 
is  a  significant  producer  of  comparable 
merchandise.  The  sources  of  individual 
factor  prices  are  discussed  under  the 
"Normal  Value"  section,  below. 

Furthermore,  no  interested  party  has 
requested  that  the  MPF  industry  in  the 
PRC  be  treated  as  a  market-oriented 
industry  and  no  information  has  been 
provided  that  would  lead  to  such  a 
determination.  Therefore,  we  have  not 
treated  the  MPF  industry  in  the  PRC  as 
a  market-oriented  industry  in  this 
investigation. 

Separate  Rates  ' 

In  proceedings  involving  NME 
coimtries,  the  Department  begins  with  a 
rebuttable  presumption  that  all 
companies  within  the  country  are 
subject  to  government  control  and  thus 
should  be  assessed  a  single  antidumping 
duty  deposit  rate.  It  is  the  Department's 
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policy  to  assign  all  exporters  of 
merchandise  subject  to  investigation  in 
an  NME  country  this  single  rate,  unless 
an  exporter  can  demonstrate  that  it  is 
sufficiently  independent  so  as  to  be 
entitled  to  a  separate  rate.  The  five 
companies  that  have  submitted  Section 
A  responses  have  provided  the 
requested  company-specific  separate 
rates  information  and  have  stated  that, 
for  each  company,  there  is  no  element 
of  government  ownership  or  control.  All 
five  companies  have  requested  a 
separate  company-specific  rate. ' 

JMC  reported  that  it  is  a  Sino-U.S. 
equity  joint  venture  between  Jinan 
Malleable  Iron  Corporation  and  South 
Hudson  Inc.,  established  under  Chinese 
law  as  a  limited  liability  corporation. 
JMC  is  privately  owned  by  individual 
shareholders  and  controlled  by  a  board 
of  directors.  JMC  states  that  it  does  not 
have  any  relationship  with  the  central, 
provincial,  or  local  governments  in  the 
PRC.  JMC  further  states  that  there  are  no 
government  controls  on  the  export 
activities  of  JMC. 

SLK  reported  that  it  is  wholly-owned 
by  LDR,  a  U.S.  company,  and  controlled 
by  its  managers  and  owners.  SLK  stated 
that  they  have  no  relationship  with  any 
other  producers  or  exporters  of  subject 
merchandise,  and  that  there  are  no 
government  controls  on  the  export 
activities  of  SLK.  SLK  further  states  that 
they  it  is  not  owned  or  controlled  by  a 
provincial  or  local  government.  Because 
SLK  is  wholly  foreign-owned,  a  separate 
rate  analysis  is  not  necessary. 

Pannext  reported  that  it  is  a 
subsidiary  of  Pantex  Computer  Inc. 
(PCI),  a  company  incorporated  in  Texas, 
United  States  and  is  controlled  by  its 
two-person  board  of  directors,  one  of 
whom  is  the  owner  of  PCI,  and  the  other 
is  the  general  manager  of  Pannext. 
Pannext  stated  that  all  exports  of  the 
subject  merchandise  were  produced  by 
Pannext.  Pannext  claimed  that  Pannext 
and  its  affiliates  have  no  corporate 
relationship  with  any  level  of  the  PRC 
government.  Because  Pannext  is  wholly 
foreign-owned,  a  separate  rate  analysis 
is  not  necessary. 

Chengde  reported  that  it  is  an 
employee-owned  enterprise.  Chengde 
further  states  that  Chengde  is  under  the 
direct  control  of  its  general  manager 
who  makes  all  business  decisions,  and 
that  Chengde  is  independent  of  any 
national,  provincial,  or  local 
government,  including  ministries  or 
offices  of  those  governments  with 


'  As  noted  above.  Myland  is  not  eligible  for  a 
separate  rate  because  the  Department  has  rejected 
its  Section  A  response  in  accordance  with  19  C.F.R. 
351.302(d) 


respect  to  exports  of  the  subject 
merchandise  to  the  United  States. 

SCE  reported  that  SCE  operates  in  a 
market  economy  and  operates  beyond 
the  jurisdiction  of  the  NME  government 
of  the  PRC.  SCE  states  that  it  has  no 
relationship  with  national,  provincial 
and  local  governments,  and  that  there 
are  no  controls  on  the  export  activities 
of  SCE. 

Based  on  these  claims,  we  considered 
whether  each  respondent  is  eligible  for 
a  separate  rate.  The  Department's 
separate  rate  test  to  determine  whether 
the  exporters  are  independent  from 
government  control  is  not  concerned,  in 
general,  with  macroeconomic/border- 
type  controls,  e.g.,  export  licenses, 
quotas,  and  minimimi  export  prices, 
particularly  if  these  controls  are 
imposed  to  prevent  dimiping.  The  test 
focuses,  rather,  on  controls  over  the 
investment,  pricing,  and  output 
decision-making  process  at  the 
individual  firm  level.  See.  e.g..  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
Ukraine:  Final  Determination  of  Sales  at 
Less  than  Fair  Value,  62  FR  61754, 
61757  (November  19, 1997);  Tapered 
Roller  Bearings  and  Parts  Thereof, 
Finished  and  Unfinished,  from  the 
People's  Republic  of  China:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  62  FR  61276, 
61279  (November  17, 1997);  and  Honey 
from  the  People's  Republic  of  China: 
Preliminary  Determination  of  Sales  at 
Less  than  Fair  Value.  60  FR  14725, 
14726  (March  20,  1995). 

To  establish  whether  a  firm  is 
sufficiently  independent  from 
government  control  of  its  export 
activities  to  be  entitled  to  a  separate 
rate,  the  Department  analyzes  each 
entity  exporting  the  subject 
merchandise  under  a  test  arising  out  of 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  from  the 
People's  Republic  of  China.  56  FR  20588 
(May  6, 1991)  and  amplified  in  the  Final 
Deterrrunation  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Carbide  from  the 
People's  Republic  of  China,  59  FR 
22585,  22586-87  (May  2,  1994)  {Silicon 
Carbide).  Under  the  separate  rates 
criteria,  the  Department  assigns  separate 
rates  in  NME  cases  only  if  respondents 
can  demonstrate  the  absence  of  both  de 
jure  and  de  facto  governmental  control 
over  export  activities.  See  id. 

1 .  Absence  of  De  jure  Control 

The  Department  considers  the 
following  de  jure  criteria  in  determining 
whether  an  individual  company  may  be 
granted  a  separate  rate:  (1)  an  absence  of 
restrictive  stipulations  associated  with 
an  individual  exporter's  business  and 
export  licenses;  (2)  any  legislative 


enactments  decentralizing  control  of 
companies;  and  (3)  any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies. 
JMC,  SLK,  Pannext,  SCE,  and  Chengde 
have  placed  on  the  record  a  number  of 
documents  to  demonstrate  absence  of  de 
jure  control,  including  the  "Foreign 
Trade  Law  of  the  People's  Republic  of 
China"  and  the  "Company  Law  of  the  . 
People's  Republic  of  China."  In 
addition,  in  previous  cases,  the 
Department  has  analyzed  the  "Company 
Law  of  the  People's  Republic  of  China" 
and  fotmd  that  it  establishes  an  absence 
of  de  jure  control.  See,  e.g..  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Partial- 
Extension  Steel  Drawer  Slides  with 
Rollers  from  the  People's  Republic  of 
China,  60  FR  29571,  29573  (June  5, 
1995).  We  have  no  information  in  this 
proceeding  that  would  cause  us  to 
reconsider  this  determination. 
Therefore,  based  on  the  foregoing,  we 
have  preliminarily  found  an  absence  of 
de  jure  control  for  JMC,  SLK,  Pannext, 
SCE,  and  Chengde. 

2.  Absence  of  De  Facto  Control 

The  Department  typically  considers 
four  factors  in  evaluating  whether  each 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  (1)  whether  the  export  prices 
are  set  by  or  are  subject  to  the  approval 
of  a  governmental  agency;  (2)  whether 
the  respondent  has  authority  to 
negotiate  and  sign  contracts  and  other 
agreements;  (3)  whether  the  respondent 
has  autonomy  from  the  government  in 
making  decisions  regarding  the 
selection  of  management;  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding 
disposition  of  profits  or  financing  of 
losses.  As  stated  in  previous  cases,  there 
is  some  evidence  that  certain 
enactments  of  the  PRC  central 
government  have  not  been  implemented 
uniformly  among  different  sectors  and/ 
or  jurisdictions  in  the  PRC.  See  Silicon 
Carbide  59  FR  at  22587.  Therefore,  the 
Department  has  determined  that  an 
analysis  of  de /acf otontrol  is  critical  in 
determining  whether  respondents  are, 
in  fact,  subject  to  a  degree  of 
governmental  control  that  would 
preclude  the  Department  from  assigning 
separate  rates. 

All  respondents  asserted  the 
following:  (1)  they  establish  their  own 
export  prices;  (2)  they  negotiate 
contracts  without  guidance  from  any 
governmental  entities  or  organizations: 
(3)  they  make  their  own  personnel 
decisions;  and  (4)  they  retain  the 
proceeds  of  their  export  sales,  using 


Federal  Register /Vol.  68.  No.  109 /Friday,  Jtine  6,  2003 /Notices 


33915 


profits  according  to  their  biisiness 
needs.  Additionally,  none  of  the 
respondents'  questionnaire  responses 
suggest  pricing  is  coordinated  among 
exporters.  Furthermore,  our  analysis  of 
the  respondents'  questionnaire 
responses  reveals  no  other  information 
indicating  government  control.  Based  on 
the  information  provided,  we 
preliminary  determine  that  there  is  an 
absence  of  de  facto  governmental 
control  of  the  respondents'  export 
functions.  Consequently,  we 
preliminarily  determine  that  JMC,  SLK, 
Pannext,  Chengde,  and  SCE  have  met 
the  criteria  for  the  application  of  a 
separate  rate. 

The  People's  Republic  of  China-Wide 
Rate 

All  exporters  were  given  the 
opportxmity  to  respond  to  the 
Department's  questionnaire.  As 
explained  above,  we  received  timely 
Section  A  responses  from  JMC,  SLK, 
Pannext,  Chengde,  and  SCE.^  Our 
review  of  U.S.  import  statistics  from  the 
PRC,  however,  reveals  that  JMC,  SLK, 
Pannext,  Chengde,  and  SCE  did  not 
account  for  all  imports  of  subject 
merchandise  into  the  United  States  from 
the  PRC,  even  after  adjusting  for  the 
merchandise  of  Chinese  origin  Myland 
said  it  had  imported  into  the  United 
States.  For  this  reason,  we  preliminarily 
determine  that  some  PRC  exporters  of 
MPF  failed  to  respond  to  our 
questionnaire.  Consequently,  we  are 
appl)ring  a  single  antidimiping  rate  the 
PRC-wide  rate  to  all  other  exporters  in 
the  PRC  based  on  our  presumption  that 
those  respondents  who  failed  to 
demonstrate  entitlement  to  a  separate 
rate  constitute  a  single  enterprise  under 
conunon  control  by  the  Chinese 
government.  See,  e.g.,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Synthetic  Indigo  from  the 
People's  Republic  of  China,  65  FR 
25706,  25707  (May  3,  2000)  [Synthetic 
Indigo).  The  PRC-wide  rate  applies  to  all 
entries  of  subject  merchandise  except 
for  entries  from  JMC.  SLK,  Pannext. 
Chengde,  and  SCE. 

Use  of  Facts  Otherwise  Available 

Section  776(a)  of  the  Act  provides 
that,  if  an  interested  party  withholds 
information  that  has  been  requested  by 
the  Department,  fails  to  provide  such 
information  in  a  timely  manner  or  in  the 
form  or  manner  requested,  significantly 
impedes  a  proceeding  imder  the 
antidumping  statute,  or  provides 


*  As  previously  stated,  for  the  preliminary 
determination  we  have  found  that  Myland  did  not 
respond  to  the  Department's  questionnaire  in  a 
timely  manner. 


information  which  cannot  be  verified, 
the  E)epartment  shall  use,  subject  to 
sections  782(d)  and  (e)  of  the  Act,  facts 
otherwise  available  in  reaching  the 
applicable  determination.  Pursuant  to 
section  782(e)  of  the  Act,  the 
Department  shall  not  decline  to 
consider  submitted  information  if  that 
information  is  necessary  to  the 
determination  but  does  not  meet  all  of 
the  requirements  established  by  the 
Department  provided  that  all  of  the 
following  requirements  are  met:  (1)  the 
information  is  submitted  by  the 
established  deadline;  (2)  the  information 
can  be  verified;  (3)  the  information  is 
not  so  incomplete  that  it  cannot  serve  as 
a  reliable  basis  for  reaching  the 
applicable  determination;  (4)  the 
interested  party  has  demonsfrated  that  it 
acted  to  the  best  of  its  ability;  and  (5) 
the  information  can  be  used  without 
imdue  difficulties. 

Section  776(a)(2)(B)  of  the  Act  permits 
the  Department  to  use  facts  available 
when  a  party  does  not  provide  the 
Department  with  information  by  the 
established  deadline  or  in  the  form  and 
manner  requested  by  the  Department.  In 
addition,  section  776(b)  of  the  Act 
provides  that,  if  the  Department  finds 
that  an  interested  party  "has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information,"  the  Department  may  use 
information  that  is  adverse  to  the 
■  interests  of  that  party  as  facts  otherwise 
available. 

Adverse  inferences  are  appropriate 
"to  ensure  that  the  party  does  not  obtain 
a  more  favorable  result  by  failing  to 
cooperate  than  if  it  had  cooperated 
fully."  See  Statement  of  Administrative 
Action  (SAA)  accompanying  the  URAA, 
H.R.  Doc.  No.  316, 103d  Cong.,  2d 
Session  at  870  (1994).  Furthermore, 
"affirmative  evidence  of  bad  faith  on  the 
part  of  the  respondent  is  not  required 
before  the  Department  may  make  an 
adverse  inference."  See  Antidumping 
Countervailing  Duties;  Final  Rule,  62  FR  - 
27296,  27340  (May  19.  1997). 

PRC-Wide  Rate 

^   In  the  case  of  the  single  PRC 
enterprise,  as  explained  above,  some 
exporters  of  the  single  enterprise  failed 
to  respond  to  the  Department's  request 
for  information.  Pursuant  to  section 
776(a)  of  the  Act,  in  reaching  our 
preliminary  determination,  we  have 
used  total  adverse  facts  available  for  the 
PRC-wide  rate  because  certain  entities 
did  not  respond.  Also,  because  some 
exporters  of  the  single  enterprise  failed 
to  respond  to  the  Department's  requests 
for  information,  the  Department  has 
foimd  that  the  single  enterprise  failed  to 
cooperate  to  the  best  of  its  ability. 


Therefore,  pursuant  to  section  776(b)  of 
the  Act,  the  Department  preliminarily 
finds  that,  in  selecting  from  among  the 
facts  available,  an  adverse  inference  is 
appropriate. 

An  adverse  inference  may  include 
reliance  on  information  derived  from 
the  petition,  the  final  determination  in 
the  investigation,  any  previous  review, 
or  any  other  information  placed  on  the 
record.  See  section  776(b)  of  the  Act 
However,  section  776(c)  of  the  Act 
provides  that,  when  the  Department 
relies  on  secondary  iidbrmation  rather 
than  on  information  obtained  in  the 
course  of  an  investigation  or  review,  the 
Department  shall,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  that  are 
reasonably  at  its  disposal.  Independent 
sources  may  include  published  price 
lists,  official  import  statistics  and 
customs  data,  and  information  obtained 
from  interested  parties  during  the 
particular  investigation  or  review.  See 
SAA  at  870  and  19  C.F.R.  351.308(d). 
"Corroborate"  means  that  the 
Department  will  satisfy  itself  that  the 
secondary  information  to  be  used  has 
probative  value.  Id.  To  corroborate 
secondary  information,  the  Department 
will,  to  the  extent  practicable,  examine 
the  reliability  and  relevance  of  the 
information  used.  See  Tapered  Roller 
Bearings  and  Parts  Thereof.  Finished 
and  Unfinished,  from  Japan,  and 
Tapered  Roller  Bearings,  Four  Inches  or 
Less  in  Outside  Diameter,  and 
Components  Thereof,  from  Japan; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Reviews  and 
Partial  Termination  of  Administrative 
Reviews,  61  FR  57391,  57392  (November 
6,  1996). 

For  our  preliminary  determination,  as 
adverse  facts  available,  we  have  used  as 
the  PRC-wide  rate  the  recalculated 
dumping  margin  from  the  petition  (see 
below).  In  the  petition,  the  petitioners 
based  export  price  (EP)  on  Chinese  price 
quotes  publicly  available  in  the  United 
States.  See  http:// 
www.smithcooper.com/ 
products.htm#Malleable.  For  the  NV 
calculation,  the  petitioners  based  the 
factors  of  production,  as  defined  by 
section  773(c)(3)  of  the  Act  (raw 
materials,  labor,  energy,  and 
representative  capital  costs),  on  the 
quantities  of  inputs  used  by  the 
petitioners. 

With  regard  to  the  EP  calculation  in 
the  petition,  the  information  relied  upon 
in  this  case  was  based  on  the  publicly 
available  Chinese  price  quotas. 
Therefore,  we  find  that  the  U.S.  price 
frx)m  the  petition  margin  is  sufficiently 
corroborated.  To  corroborate  the 
petitioners'  NV  calculations,  we 
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compared  the  petitioners'  factor 
consumption  data  to  that  data  on  the 
record  of  this  investigation.  As 
discussed  in  a  separate  memorandum  to 
the  file,  we  found  that  the  factors 
consumption  data  in  the  petition  were 
reasonable  and  of  probative  value.  See 
Memorandum  to  the  File  Regarding 
Total  Facts  Available  Corroboration 
Memorandum  for  the  PRC-Wide  Rate, 
dated  May  28.  2003.  The  values  for  the 
factors  of  production  in  the  petition 
were  based  on  publicly  available 
information  for  comparable  inputs. 
Therefore,  we  find  that  these  Indian 
surrogate  values  are  sufficiently 
corroborated. 

As  a  result  of  this  calculation,  the 
PRC-wide  rate,  for  the  preliminary 
determination,  is  146.41  percent. 
Because  this  is  a  preliminary  margin, 
the  Department  will  consider  all 
margins  on  the  record  at  the  time  of  the 
final  determination  for  the  piupose  of 
determining  the  most  appropriate  final 
PRC-wide  margin. 

Surrogate  Country 

When  the  Department  is  investigating 
imports  from  an  NME  country,  section 
773(c)(1)  of  the  Act  directs  it  to  base  NV, 
in  most  circiunstances,  on  the  NME 
producer's  factors  of  production,  valued 
in  a  surrogate  market  economy  country 
or  countries  considered  to  be 
appropriate  by  the  Department.  In 
accordance  with  section  773(c)(4)  of  the 
Act,  the  Department,  in  valuing  the 
factors  of  production,  shall  utilize,  to 
the  extent  possible,  the  prices  or  costs 
of  factors  of  production  in  one  or  more 
market  economy  countries  that  are  at  a 
level  of  economic  development 
comparable  to  the  NME  country  and  are 
significant  producers  of  comparable 
merchandise.  The  sources  of  the 
surrogate  factor  values  are  discussed 
under  the  NV  section  below. 

The  Department  has  determined  that 
India,  Pakistan,  Indonesia,  Sri  Lanka 
and  the  Philippines  are  countries 
comparable  to  the  PRC  in  terms  of 
economic  development.  See 
Memorandum  from  Jeffrey  May  to 
Abdelali  Elouaradia:  Antidumping  Duty 
Investigation  on  Certain  Malleable  Iron 
Pipe  Fittings  from  the  People's  Republic 
of  China,  dated  January  13,  2003. 
Customarily,  we  select  an  appropriate 
surrogate  based  on  the  availability  and 
reliability  of  data  from  these  countries. 
For  PRC  cases,  the  primary  surrogate 
has  often  been  India  if  it  is  a  significant 
producer  of  comparable  merchandise.  In 
this  case,  we  have  found  that  India  is  a 
significant  producer  of  comparable 
merchandise. 

We  used  India  as  the  primary 
surrogate  country  and,  accordingly,  we 


have  calculated  NV  using  Indian  prices 
to  value  the  PRC  producers'  factors  of 
production,  when  available  and 
appropriate.  See  Surrogate  Coimtry 
Selection  Memorandum  to  The  File 
bom  Anya  Naschak.  Case  Analyst,  dated 
May  28,  2003,  (Surrogate  Country 
Memorandum).  We  have  obtained  and 
relied  upon  publicly  available 
information  wherever  possible.  See 
Factors  of  Production  Valuation 
Memorandum  for  the  Preliminary 
Determination  to  The  File  from  Case 
Analysts,  dated  May  28,  2003  (Factor 
Valuation  Memorandum). 

In  accordance  with  section 
351.301(c)(3)(i)  of  the  Department's 
regulations,  for  the  final  determination 
in  an  antidumping  investigation, 
interested  parties  may  submit  publicly 
available  information  to  value  factors  of 
production  within  40  days  after  the  date 
of  publication  of  this  preliminary 
determination. 

Fair  Value  Comparison 

To  determine  whether  sales  of  MPF  to 
the  United  States  by  JMC,  SLK,  and 
Pannext  were  made  at  less  than  fair 
value,  we  compared  EP  or  constructed 
export  price  (CEP),  as  appropriate,  and 
NV,  as  described  in  the  "Export  Price 
and  Constructed  Export  Price"  and 
"Normal  Value"  sections  of  this  notice. 
In  accordance  with  section 
777A(d)(l)(A)(i)  of  the  Act,  we 
calculated  weighted-average  EPs  or 
CEPs. 

Export  Price  and  Constructed  Export 
Price 

In  accordance  with  section  772(a)  of 
the  Act,  for  respondent  JMC  we  used  EP 
because  the  subject  merchandise  was 
sold  directly  to  unaffiliated  customers 
in  the  United  States  prior  to  importation 
and  because  CEP  was  not  otherwise 
indicated.  As  explained  below,  for 
respondents  SLK  and  Pannext,  we  used 
CEP.  In  accordance  with  section 
777A(d)(l)(A)(i)  of  the  Act.  we 
compared  POI-wide  weighted-average 
EPs  or  CEPs  to  the  NVs. 

We  calculated  EP  based  on  prices  to 
unaffiliated  purchasers  in  the  United 
States.  For  JMC  we  made  deductions, 
where  appropriate,  for  foreign  inland 
freight,  brokerage  and  handling, 
international  freight,  marine  insiu-ance, 
and  other  sales  specific  adjustments. 
See  Proprietary  Memorandiun  from  Ann 
Bamett-Dahl  to  Abdelali  Elouaradia: 
Preliminary  Determination  Analysis 
Memorandum  for  Jinan  Meide  Casting 
Co.,  Ltd.,  dated  May  28,  2003  (JMC 
Analysis  Memo).  Because  marine 
insurance  was  provided  by  an  NME 
company,  we  based  it  on  a  surrogate  rate 
from  a  publicly  available  price  list  for 


India.  See  Factor  Valuation 
Memorandiun. 

SLK  classified  all  of  its  sales  of  the 
subject  merchandise  in  the  United 
States  as  CEP  sales  in  its  questioimaire 
response.  SLK  made  all  of  its  U.S.  sales 
of  the  subject  merchandise  to  the  first 
unaffiliated  U.S.  customer  prior  to 
importation  by  LDR,  its  U.S.  affiliated 
reseller.  We  examined  the  facts 
siuTounding  the  U.S.  sales  process. 

LDR  handled  the  sales  of  the  subject 
merchandise  in  the  United  States  during 
the  POI.  LDR  conducted  all  sales 
negotiations  without  SLK's 
participation,  received  piuxihase  orders 
irom  U.S.  customers  and  sent  order 
confirmations  to  these  customers.  LDR 
also  issued  all  invoices  and  received 
payment  from  its  U.S.  customers.  See 
Section  A  Questionnaire  Response 
(January  29,  2003),  and  Section  A 
Supplemental  Questionnaire  Response 
(February  25,  2003).  Because  LDR  made 
all  sales  in  the  United  States,  the 
Department  preliminarily  determines 
that  SLK's  U.S.  sales  were  made  "in  the 
United  States"  within  the  meaning  of 
section  772(b)  of  the  Act,  and,  thus, 
should  be  treated  as  CEP  transactions. 

We  calculated  weighted-average  CEPs 
for  SLK's  U.S.  sales  made  in  the  United 
States  through  its  U.S.  affiliate.  We 
based  CEP  on  the  reported  gross  unit 
prices  to  imaffiliated  purchasers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  discounts, 
rebates,  marine  insurance,  international 
freight,  U.S.  duties,  and  for  foreign 
inland  freight  bom  the  plant  to  the  port 
of  exportation  in  accordance  with 
section  772(c)(2)(A)  of  the  Act.  To 
calculate  inland  freight,  we  multiplied 
the  reported  distance  bom  the  plant  to 
the  port  of  exit  by  a  surrogate  truck 
freight  rate  from  India.  In  accordance 
with  section  772(d)(1)  of  the  Act,  we 
deducted  from  CEP  direct  and  indirect 
selling  expenses  (i.e.,  advertising  and 
imputed  credit  expenses,  and  indirect 
selling  expenses  and  inventory  carrying 
costs)  that  were  associated  with  LDR's 
economic  activities  occiuring  in  the 
United  States.  See  Proprietary 
Memorandum  from  Helen  Kramer  to 
Abdelali  Elouaradia:  Preliminary 
Determination  Analysis  Memorandum 
for  Beijing  Sai  Lin  Ke  Hardware  Co., 
Ltd.  and  LDR  Industries,  dated  May  28, 
2003  (SLK  Analysis  Memo). 

In  its  questioimaire  response  Paiuiext 
classified  all  of  its  sales  of  the  subject 
merchandise  in  the  United  States  as  CEP 
sales.  All  of  Pannext's  U.S.  sales  of  the 
subject  merchandise  to  the  first 
unaffiliated  U.S.  customer  during  the 
POI  were  made  prior  to  importation 
through  PFC,  a  U.S.-based  affiliated 


reseller.  We  examined  the  facts 
surrounding  the  U.S.  sales  process. 

The  sale  of  subject  merchandise  by 
Pannext  in  the  United  States  during  the 
POI  was  handled  by  PFC.  PFC  received 
purchase  orders  from,  and  sent  order 
confirmations  to,  U-S.  customers.  PFC 
also  issued  all  invoices  and  received 
payment  from  Pannext's  customers.  See 
Section  A  Questionnaire  Response 
(January  29,  2003),  and  Section  A 
Supplemental  Questionnaire  Response 
(March  3,  2003).     * 

Because  the  contracts  on  which 
Pannext's  U.S.  sales  were  based  were 
between  PFC  and  its  unaffiliated  U.S. 
customers,  and  PFC  invoiced  and 
received  pajonent  from  the  imaffiliated 
U.S.  customers,  the  Department 
preliminarily  determines  that  Paimext's 
U.S.  sales  were  made  "in  the  United 
States"  within  the  meaning  of  section 
772(b)  of  die  Act,  and,  thus,  should  be 
treated  as  CEP  transactions.  This  is 
consistent  with  AK  Steel  Corp.  v.  United 
States.  226  F.3d  1361, 1374  (Fed.  Cir. 
2000). 

We  calculated  weighted-average  CEPs 
for  Paimext's  U.S.  sales  made  in  the 
United  States  through  its  U.S.  affiliate. 
We  based  CEP  on  the  reported  gross  unit 
prices  to  unaffiliated  purchasers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  discounts, 
marine  insurance,  international  freight, 
U.S.  duties,  and  for  foreign  inland 
freight  from  the  plant  to  die  port  of 
exportation  in  accordance  with  section 
772(c)(2)(A)  of  the  Act.  Because  marine 
insurance  was  provided  by  an  NME 
company,  we  based  it  on  a  publicly 
available  price  list  for  India.  See  Factor 
Valuation  Memorandum.  To  calculate 
inland  freight,  we  multiplied  the 
reported  distance  from  the  plant  to  the 
port  of  exit  by  a  siurogate  rail  rate  frtim 
India.  In  accordance  with  section 
772(d)(1)  of  the  Act,  we  deducted  from 
CEP  direct  and  indirect  selling  expenses 
(i.e.,  credit  and  indirect  selling 
expenses)  that  were  associated  with 
Pannext's  economic  activities  occurring 
in  the  United  States.  See  Proprietary 
Memorandum  from  Anya  Naschak  to 
Abdelali  Elouaradia:  Preliminary 
Determination  Analysis  Memorandum 
for  Langfang  Pannext  Pipe  Fitting  Co., 
Ltd.  and  Pannext  Fittings  Corporation, 
dated  May  28,  2003  (Pannext  Analysis 
Memo). 

Normal  Value 

Section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine  the 
NV  using  a  factors-of-production 
methodology  if:  (1)  the  merchandise  is 
exported  from  an  NME  country;  and  (2) 
the  information  does  not  permit  the 
calculation  of  NV  using  home-market 


prices,  third-coimtry  prices,  or 
constructed  value  vmder  section  773(a) 
of  the  Act. 

Factors  of  production  include:  (1) 
hours  of  labor  required;  (2)  quantities  of 
raw  materials  employed;  (3)  amounts  of 
energy  and  other  utilities  consumed; 
and  (4)  representative  capital  costs.  We 
used  factors  of  production,  reported  by 
respondents,  for  materials,  energy, 
labor,  by-products,  and  packing.  See 
section  773(c)(3)  of  the  Act. 

The  statute  provides  that  in  NME 
cases,  the  Department  "shall  determine 
the  normal  value  of  the  subject 
merchandise  on  the  basis  of  the  value  of 
the  factors  of  production  utilized  in 
producing  the  merchandise."  See 
section  773(c)(1)  of  the  Act.  However,  in 
the  instant  investigation,  JMC,  Pannext, 
and  SLK  have  submitted  information  on 
the  record  that  they  do  not  keep  records 
of  the  inputs  of  recycled  scrap  used  in 
the  manufacture  of  subject  merchandise, 
which  would  be  necessary  to  determine 
the  quantity  of  recycled  scrap  used  in 
producing  one  kilogram  of  subject 
merchandise  as  a  factor  of  production. 
Further,  respondents  note  that  they  do 
not  record  in  the  normal  course  of 
business  the  quantities  of  inputs 
required  to  produce  each  model  of 
subject  merchandise.  Respondents  note 
that  they  have  reported  their  factors  of 
production  excluding  the  inputs  of 
recycled  scrap.  Respondents  have 
explained  that  their  production  line  is  a 
closed  loop  system,  where  in  the 
ordinary  course  of  business  all  scrap 
produced  is  simultaneously 
reintroduced  into  the  production 
process.  Therefore,  it  is  the  respondents' 
position  that  the  Department  should  not 
include  in  its  calcidation  a  factor  of 
production  for  recycled  scrap  because 
the  offset  would  nullify  any  additional 
input  quantity. 

In  an  effort  to  determine  the  quantity 
of  these  inputs,  the  Department 
provided  respondents  with  an 
opportunity  to  report  recycled  scrap  as 
an  input.  First,  the  Department 
requested  that  all  respondents  adjust 
their  reported  factors  of  production  by 
the  control  number  (CONNUM)-specific 
yield  loss  ratios.  Respondents  have 
acted  to  the  best  of  their  ability  to 
comply  with  this  request.  In  their 
supplemental  submissions,  the 
respondents  adjusted  their  factors  of 
production  to  account  for  these  yield 
loss  ratios,  and  reported  estimated  yield 
loss  ratios  on  a  CONNUM-specific  basis. 
However,  respondents  noted  that  they 
are  only  able  to  report  estimated  data, 
because  these  ratios  are  not  inclusive  of 
material  lost  due  to  spillage,  slag,  or 
evaporation  in  the  melting  process,  and 
are  based  on  a  small  nim[iber  of  tests, 


rather  than  on  actual  CONNUM-specific 
data. 

Second,  the  Department  requested,  at 
least  twice,  that  each  respondent 
separately  report  the  quantity  of 
recycled  scrap  reintroduced  into  the 
production  process  in  order  to  accoimt 
for  the  material  lost  in  the  production 
process.  See  e.g.,  the  Department's  NME 
Questionnaire,  dated  January  8,  2003,  at 
D-1,  D-6,  JMC  Supplemental  C  and  D 
Questioimaire,  dated  March  19,  2003,  at 
page  7,  Pannext  Supplemental  Section  C 
and  D  Questionnaire,  dated  March  19, 
2003  at  pages  6-7,  Pannext  Second 
Supplemental  C  and  D  Questionnaire, 
dated  April  23,  2003,  at  page  4,  SLK 
Supplemental  Section  C  and  D 
Questionnaire,  dated  March  18,  2003,  at 
page  6,  and  Memorandum  frt>m  Ann 
Bamett-Dahl  to  the  File,  dated  May  19, 
2003.  Respondents  explained  that  they 
do  not  keep  records  on  reintroduced 
scrap,  and  are  therefore  unable  to 
provide  the  Department  with  the 
quantity  of  these  inputs.  See  e.g.,  JMC's 
Section  D  Questionnaire  response,  dated 
February  24,  2003,  at  pages  23  25,  JMC's 
Section  D  Supplemental  response,  dated 
April  2,  2003,  at  pages  18-19,  Pannext's 
Section  D  Supplemental  response,  dated 
April  11,  2003,  at  pages  16-17, 
Pannext's  Section  D  Second 
Supplemental  response,  dated  April  28. 
2003.  at  pages  4-5,  SLK's  Section  D 
Supplemental  response,  dated  April  14, 
2003,  at  pages  5-6. 

However,  it  is  the  Department's 
practice  to  require  the  reporting  of  all 
inputs  in  the  production  process  in  the 
calculation  of  constructed  value.  When 
a  party  is  unable  to  provide  the 
Department  with  the  requested 
information,  section782(c)  of  the  Act 
requires  a  party  to  promptly  notify  the 
Department  as  to  why  it  cannot  comply 
with  the  Department's  questionnaire. 
Section782(c)  also  requires  parties  to 
suggest  alternative  forms  in  which  they 
are  able  to  comply  with  the  request.  See 
China  Steel  Corporation  and  Yieh  Loong 
V  United  States,  Court  No.  01-01040, 
Slip  Op.  03-52  at  31-32  (May  14^2003). 
In  this  investigation,  the  Department 
prompUy  requested  that  each 
respondent  separately  report  the 
quantities  of  reintroduced  scrap. 
Respondents  have  stated  they  are  unable 
to  provide  the  Department  with  the 
requested  information,  but  they  have 
not  provided  the  Department  with  any 
alternate  means  of  accounting  for  the 
unreported  recycled  scrap  inputs.  In 
lieu  of  an  alternative  provided  by 
respondents,  the  Department  must 
resort  to  partied  facts  available  in  the 
calculation  of  dumping  margins  in  this 
case  to  account  for  the  unreported  input 
values. 
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Section  776(a)  of  the  Act  provides  that 
if  an  interested  party  withholds 
information  that  has  been  requested  by 
the  Department,  fails  to  provide  such 
information  in  a  timely  manner  or  in  the 
form  or  manner  requested,  significantly 
impedes  a  proceeding  under  the 
antidumping  statute,  or  provides 
information  which  cannot  be  verified, 
the  Department  shall  use,  subject  to 
sections  782(d)  and  (e)  of  the  Act,  facts 
otherwise  available  in  reaching  the 
applicable  determination.  Specifically, 
section  776(a)(2)(B)  of  the  Act  permits 
the  Department  to  use  facts  available 
when  a  party  does  not  provide  the 
Department  with  information  by  the 
established  deadline  or  in  the  form  and 
manner  requested  by  the  Department.  In 
addition,  section  776(b)  of  the  Act 
provides  that,  if  the  Department  finds 
that  an  interested  party  "has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information,"  the  Department  may  use 
information  that  is  adverse  to  the 
interests  of  that  party  as  facts  otherwise 
available.  The  purpose  of  applying  an 
adverse  inference  is  "to  ensure  that  the 
party  does  not  obtain  a  more  favorable 
result  by  failing  to  cooperate  than  if  it 
had  cooperated  fully."  See  Statement  of 
Administrative  Action  (SAA) 
accompanying  the  URAA,  H.R.  Doc.  No. 
316, 103d  Cong.,  2d  Session  at  870 
(1994). 

In  the  instant  investigation,  the 
Department  is  not  relying  on  adverse 
facts  available,  as  respondents  have 
supplied  the  Department  with 
CONNUM-specific  yield  losses  as 
requested.  However,  the  information 
currently  on  record  does  not  satisfy  the 
statute  with  respect  to  the  unreported 
inputs  in  the  calculation  of  normal 
value.  The  respondents  have  said  that 
they  are  imable  to  provide  the 
Department  with  this  information,  and 
have  not  proposed  an  alternative 
methodology  through  which  the 
Department  could  comply  with  its 
statutory  obligation  to  value  all  inputs. 
Therefore,  for  this  preliminary 
determination,  the  Department  must 
rely  on  partial  facts  available  for  the 
value  of  recycled  scrap.  In  its 
calculation  of  constructed  value  for  this 
preliminary  determination,  the 
Department  is  therefore  relying  on 
information  provided  by  the  petitioners 
in  its  calculation  of  the  unreported 
inputs.  In  their  May  15,  2003, 
submission  to  the  Department, 
petitioners  provided  worksheets 
demonstrating  the  unreported  factors  of 
production  for  metallic  inputs  using 
petitioners',  JMC's,  and  Pannext's  data. 
See  Letter  from  Petitioners  to  the 


Department  dated  May  15,  2003 
(Petitioners'  May  15th  Letter). 
^Petitioners  calculated  an  adjustment 
factor  for  the  unreported  metallic  inputs 
based  on  the  total  quantity  of  inputs  of 
purchased  scrap  and  recycled  scrap 
from  the  Petition,  adjusting  for 
respondent's  reported  yield  losses  and 
by-product  adjustments  for  one  type  of 
subject  merchandise.  The  Department 
does  not  have  sufficient  information  to 
recalculate  these  input  adjustments  for 
the  unreported  metallic  inputs  on  a 
CONNUM-specific  basis.  Therefore,  for 
this  preliminary  determination,  the 
Department  is  using  an  average  of  the 
adjustment  ratios  for  JMC  and  Pannext 
as  calculated  in  Petitioners'  May  15th 
Letter  at  Exhibit  4,  and  increasing  JMC, 
Pannext,  and  SLK's  reported  values  for 
purchased  steel  scrap  by  this  average, 
56.83%. 

Additionally,  in  certain  instances  JMC 
and  Pannext  have  reported  their  factors 
of  production  for  purchased  metallic 
inputs  as  less  than  one  kilogram  of 
input  to  make  one  kilogram  of  output. 
It  is  the  Department's  position  that  it  is 
unreasonable  that  JMC  and  Pannext 
have  documented  an  output  weight 
greater  than  the  input  weight.  As  neutral 
facts  available,  for  JMC  and  Pannext, 
when  the  reported  metallic  input  to  . 
produce  one  kilogram  of  output  was  less 
than  one  kilogram,  we  have  used  the 
POI-wide  average  quantity  for  steel 
scrap  input  as  reported  in  their 
response.  See  e.g.,  Pannext's  Section  D 
Questionnaire  Response,  dated  March  3, 
2003,  at  Exhibit  7,  and  JMC's  Section  D 
Questionnaire  Response,  dated  February 
24.  2003,  at  Exhibit  D-8-A.  For  a  further 
analysis  of  the  company-specific 
calculations,  please  see  JMC  Analysis 
Memo,  Pannext  Analysis  Memo,  and 
SLK  Analysis  Memo. 

We  valued  the  above  input  factors  of 
production  using  publicly  available 
published  information  as  discussed  in 
the  "Surrogate  Country"  and  "Factor 
Valuations"  sections  of  this  notice. 

In  accordance  with  19  C.F.R. 
351.408(c)(1),  where  a  producer  sources 
an  input  from  a  market  economy  and 
pays  for  it  in  market  economy  currency, 
the  Department  employs  the  actual  price 
paid  for  the  input  to  calculate  the 
factors-based  NV.  See  also  Lasko  Metal 
Products  V.  United  States,  43  F.  3d  1442, 
1445-1446  (Fed.  Cir.  1994)  [Lasko). 
However,  though  respondents  JMC  and 
Paimext  reported  that  one  of  their 
material  inputs  used  in  the  manufacture 
of  certain  types  of  subject  merchandise 
were  sourced  from  market  economies 
and  paid  for  in  market  economy 
ourency,  Pannext  and  JMC  purchased 
this  input  from  market  economies  that 
the  Department  considers  to  be 


potentially  aberrational.  The 
Department  has  determined  that  South 
Korea,  Thailand,  and  Indonesia 
maintain  broadly  available,  non- 
industry  specific  export  subsidies  which 
may  benefit  all  exporters  to  all  export 
markets.  See  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Automotive  Replacement  Glass 
Windshields  From  the  People's  Republic 
of  China,  67  FR  6482  (February  12, 
2002).  Therefore,  the  Department  has 
not  used  use  the  values  of  inputs  from 
these  countries  from  to  calculate  the 
surrogate  values.  See  "Factor  Valuation" 
section  below. 

Pannext  reported  a  "self-produced" 
factor  for  water  among  its  factors  of 
production  for  inputs.  We  preliminarily 
determine  to  value  water  through  use  of 
siirrogate  valuation,  rather  than  based 
on  surrogate  valuation  of  the  factors 
going  into  the  production  of  those 
inputs. 

Factor  Valuations 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  NV  based  on 
factors  of  production  (FOP)  reported  by 
respondents  for  the  POL  For  JMC  the 
Department  has  applied,  as  neutral  facts 
available,  an  average  of  the  FOP  values 
reported  by  Pannext  and  SLK  for  the 
unreported  input  of  resin  coated  sand 
used  in  the  production  of  subject 
merchandise.  A  complete  analysis  of 
this  issue  is  available  in  the  JMC 
Analysis  Memo.  In  the  case  of  one 
respondent,  a  trading  company,  SLK, 
one  of  its  suppliers  failed  to  report  a 
factor  of  production  for  resin  coated 
sand.  Therefore,  for  SLK  the  Department 
has  applied,  as  neutral  facts  available, 
an  average  of  the  FOP  values  reported    . 
by  Pannext  and  the  values  reported  by 
the  remaining  four  suppliers  of  SLK  for 
resin  coated  sand.  For  SLK,  the 
Department  has  also  applied,  as  neutral 
facts  available,  and  average  of  the  FOP 
values  reported  by  Pannext  and  JMC  for 
the  uiueported  inputs  of  limestone  used 
in  the  production  of  subject 
merchandise.  A  complete  analysis  of 
this  issue  is  available  in  the  SLK 
Analysis  Memo. 

To  calculate  NV,  the  reported  per-unit 
factor  quantities  were  mudtiplied  by 
publicly  available  Indian  surrogate 
values  (except  as  noted  below).  In 
selecting  the  siurogate  values,  we 
considered  the  quality,  specificity,  and 
contemporaneousness  of  the  data.  As 
appropriate,  we  adjusted  input  prices  by 
including  freight  costs  to  make  them 
delivered  prices.  For  a  detailed 
description  of  all  surrogate  values  used 
for  respondents,  see  Factor  Valuation 
Memorandiun. 


We  added  to  Indian  import  surrogate 
values  a  surrogate  freight  cost  using  the 
shorter  of  the  reported  distance  from  the 
domestic  producer  to  the  factory  or  the 
distance  from  the  nearest  seaport  to  the 
factory.  This  adjustment  is  in 
accordance  with  the  Court  of  Appeals 
for  the  Federal  Circuit's  decision  in 
Sigma  Corp.  v.  United  States.  117  F.  3d 
1401, 1407-1408  (Fed.  Cir.  1997).  For 
those  Indian  rupee  values  not 
contemporaneous  with  the  POI,  we 
adjusted  for  inflation  using  wholesale 
price  indices  published  in  the 
International  Monetary  Fund's 
International  Financial  Statistics. 

We  valued  raw  material  inputs  using 
the  weighted-average  imit  import  values 
derived  from  the  Monthly  Statistics  of 
the  Foreign  Trade  of  India:  Volume  II, 
July  2002  [Indian  Import  Statistics)  for 
the  time  period  corresponding  to  the 
POI  and,  where  viable  contemporaneous 
data  was  not  available,  we  have  used 
Monthly  Statistics  of  the  Foreign  Trade 
of  India:  Volume  U,  December  2001 
[2001  Import  Statistics),  as  used  in  Non- 
Malleable  Cast  Iron  Pipe  Fittings  from  . 
the  People's  Republic  of  China:  Final 
Determination  of  Sales  at  Less  than  Fair 
Value,  68  FR  7765,  7767  (February  18, 
2003)  [Non-Malleable  Final),  inflated  to 
2002  levels  [see  Factor  Valuation 
Memorandum).  For  the  raw  material 
input  of  one  input  used  in  the 
production  of  certain  types  of  subject 
merchandise  purchased  by  Pannext  and 
JMC  from  a  market  economy  supplier, 
for  the  reasons  stated  above  in  the 
"Normal  Value"  section,  the 
Department  is  valuing  these  inputs 
using  Indian  Import  Statistics. 

We  valued  electricity  using  the  year 
2002  Electricity  Prices  for  Industry  rate 
as  reported  by  the  International  Energy 
Agency  (lEA)  in  Key  World  Energy 
Statistics  from  the  lEA.  The  soiut;e  is 
the  same  as  in  Non-Malleable  Final,  but 
it  is  more  contemporaneous. 

We  valued  labor  using  the  latest 
regression-based  wage  rate  for  the  PRC 


found  on  Import  Administration's  Web 
page  (http://ia.ita.doc.gov/wages/)  as 
described  in  19  C.F.R.  351.408(c)(3). 

To  value  foreign  inland  truck  freight 
costs,  we  relied  upon  per  kilometer 
prices  from  The  Financial  Express,  June 
17,  July  14,  Sept.  1,  and  Oct.  ff,  2002 
(http://www.financialexpress.com).  For 
JMC  and  Pannext  we  valued  marine 
insurance  based  on  publicly  available 
price  quotes  from  a  marine  insurance 
provider  at  http:// 
www.rjgconsultants.com/ 
insurance.html,  and  we  used  the  actual 
costs  of  those  services  provided  to  the 
respondents  by  market  economy 
suppliers.  For  JMC  we  valued  brokerage 
and  handling  based  on  a  publicly 
siunmarized  version  of  the  average 
value  for  brokerage  and  handling 
expenses  reported  in  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Circular  Welded 
Carbon-Quality  Steel  Pipe  from  the 
People's  Republic  of  China,  67  FR  36570 
(May  24,  2002).  and  accompanying 
Factor  Valuation  Memorandum. 

Because  the  Department  did  not  find 
industry-specific  data  to  calculate 
selling,  general  and  administrative 
(SG&A)  expenses,  factory  overhead,  and 
profit,  we  used  the  "Finance  of  Large 
Public  Limited  Companies,  2000-01,"  a 
sample  of  964  large  public  limited 
companies  in  India  that  were  reported 
in  the  April  2002  Reserve  Bank  of  India 
Bulletin,  as  previously  used  in  the  Non- 
Malleable  Final. 

For  a  complete  analysis  of  surrogate 
values  used  in  the  preliminary 
determination,  see  the  Factor  Valuation 
Memorandum. 

Verification 

As  provided  in  section  782(i)(l)  of  the 
Act,  we  intend  to  verify  all  company 
information  relied  upon  in  making  our 
final  determination. 


Rate  for  Cooperative  Producers/ 
Exporters  That  Were  Not  Selected 

For  those  PRC  producers/exporters 
who  responded  to  our  separate  rates 
questiormaire  but  were  not  selected  as 
mandatory  respondents  (i.e.,  Chengde 
and  SCE),  we  have  calculated  a 
weighted-average  margin  based  on  the 
rates  calcidated  for  those  producers/ 
exporters  that  were  selected  as 
mandatory  respondents.  See,  e.g.,  Notice 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Freshwater  Crawfish 
Tail  Meat  From  the  People's  Republic  of 
China,  62  FR  41347,  41350  (August  1, 
1997). 

Suspension  of  Liquidation 

In  accordance  with  section 
733(d)(2)(A)  of  the  Act,  we  are  directing 
the  BCBP  to  suspend  liquidation  of  all 
imports  of  subject  merchandise  entered, 
or  withdrawn  from  warehouse,  for 
consumption  as  follows:  for  Pannext, 
SLK,  Myland  or  Chengde,  we  will 
instruct  BCBP  to  suspend  liquidation  on 
or  after  the  date  of  publication  of  this 
notice  in  the  Federal  Register;  for  JMC, 
SCE  and  companies  subject  to  the  PRC- 
wide  rate,  we  will  instruct  BCBP  to 
suspend  liquidation  on  or  after  the  date 
which  is  90  days  prior  to  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  due  to  the  Preliminary 
Determination  of  Critical 
Circumstances.  See  Notice  of 
Preliminary  Determination  of  Critical 
Circumstances:  Certain  Malleable  Iron 
Pipe  Fittings  from  the  People's  Republic 
of  China,  68  FR  19779  (April  22,  2003).. 
We  will  instruct  the  BCBP  to  require  a 
cash  deposit  or  the  posting  of  a  bond 
equal  to  the  weighted-average  amount 
by  which  the  NV  exceeds  the  EP  or  CEP, 
as  indicated  below.  These  suspension- 
of-liquidation  instructions  will  remain 
in  effect  until  further  notice. 

We  determine  that  the  following 
percentage  weighted-average  margins 
exist  for  the  POI: 


Manufacturer/exporter 


Jinan  Meide  Casting  Co.,  Ltd 

Beijing  Sai  Lin  Ke  Hardware  Co.,  Ltd  

Langfang  Pannext  Pipe  Fitting  Co.,  Ltd  .. 
Chengde  Malleable  Iron  General  Factory 

SCE  Co.,  Ltd 

PRC-Wlde  Rate  


Weighted-average 
margin  (percent) 


13.80 

144.43 

4.96 

52.50 

52.50 

146.41 


The  PRC-wide  rate  applies  to  all 
entries  of  the  subject  merchandise 
except  for  entries  from  JMC,  SLK. 
Pannext.  Chengde,  and  SCE. 


International  Trade  Commission 
Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination  of  sales  at  LTFV.  If  qui 
final  determination  is  affirmative,  the 


ITC  will  determine  before  the  later  of 
120  days  after  the  date  of  this 
preliminary  determination  or  45  days 
after  our  final  determination  whether 
the  domestic  industry  in  the  United 
States  is  materially  injured,  or 
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threatened  with  material  injury,  by 
reason  of  imports,  or  sales  (or  the 
likelihood  of  sales)  for  importation,  of 
the  subject  merchandise. 

Public  Conunent 

Case  briefs  or  other  written  comments 
may  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration  no 
later  than  ten  days  after  the  date  of 
issuance  of  the  veriflcation  reports,  and 
rebuttal  briefs,  limited  to  issues  raised 
in  case  briefs,  no  later  than  five  days 
after  the  time  limit  for  filing  the  case 
brief.  See  19  C.F.R.  351.309(c)(l){i);  19 
C.F.R.  351.309(d)(1).  A  list  of  authorities 
used  and  an  executive  summary  of 
issues  should  accompany  any  briefs 
submitted  to  the  Department.  This 
siunmary  should  be  limited  to  five  pages 
total,  including  footnotes.  In  accordance 
with  section  774  of  the  Act,  we  will 
hold  a  public  hearing,  if  requested,  to 
afford  interested  parties  an  opportimity 
to  comment  on  arguments  raised  in  case 
or  rebuttal  briefs.  Tentatively,  any 
hearing  will  be  held  two  days  after  the 
receipt  of  the  rebuttal  briefs  at  the  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230,  at  a  time  and 
location  to  be  determined.  See  19  C.F.R. 
351.310(d)(1).  Parties  should  confirm  by 
telephone  the  date,  time,  and  location  of 
the  hearing  two  days  before  the 
scheduled  date. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870i  within  30 
days  of  the  date  of  publication  of  this 
notice.  See  19  C.F.R.  351.310(c). 
Requests  should  contain:  (1)  the  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  At 
the  hearing,  each  party  may  make  an 
afHrmative  presentation  only  on  issues 
raised  in  that  party's  case  brief,  and  may 
make  rebuttal  presentations  only  on 
arguments  included  in  that  party's 
rebuttal  brief.  See  19  C.F.R.  351.310(c). 

The  Department  will  make  its  final 
determination  no  later  than  135  days 
after  the  date  of  publication  of  this 
preliminary  determination. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
733(f)  and  777{i)(l)  of  the  Act. 

Dated:  May  28,  2003. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  03-14343  Filed  6-5-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

University  of  North  Carolina,  «t  al.; 
Notice  of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Electron  Microscopes 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  a.m.  and  5  p.m.  in  Suite 
4100W,  Franklin  Court  Building,  U.S. 
Department  of  Commerce,  1099  14th 
Street,  NW.,  Washington,  DC. 

Docket  Number  03-018.  Applicant: 
University  of  North  Carolina  at  Chapel 
Hill,  Chapel  Hill,  NC  27599-7295. 
Instrument:  Electron  Microscope,  Model 
Tecnai  G^  12  TWIN.  Manufacturer  FEI 
Company,  The  Netherlands.  Intended 
Use:  See  notice  at  68  FR  23979,  May  6. 
2003.  Order  Date:  May  7,  2002. 

Docket  Number  03-020.  Applicant: 
Wayne  State  University,  Detroit,  MI 
48202.  Instrument:  Election  Microscope, 
Model  JEM-2010  FasTEM. 
Manufacturer:  JEOL  Ltd.,  Japan. 
Intended  Use:  See  notice  at  68  FR 
23979,  May  6,  2003.  Order  Date: 
December  5,  2002. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  instruments  were 
ordered.  Reasons:  Each  foreign 
instrument  is  a  conventional 
transmission  electroh  microscope 
(CTEM)  and  is  intended  for  research  or 
scientific  educational  uses  requiring  a 
CTEM.  We  know  of  no  CTEM,  or  any 
other  instrument  suited  to  these 
purposes,  which  was  being 
manufactured  in  the  United  States  at  the 
time  of  order  of  each  instrument. 

Gerald  A.  Zerdy, 

Program  Manager.  Statutory  Import  Programs 

Staff. 

IFR  Doc.  03-14342  Piled  6-5-03;  8:45  am] 

BILUNG  CODE  3S10-OS-f> 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-122-815] 

Redetermination  Pursuant  to  NAFTA 
Panel  Remand:  Pure  Magnesium  and 
Alloy  Magnesium  From  Canada 

agency:  Import  Administration, 
International  Trade  Administratioh, 
Department  of  Commerce. 

ACTION:  Notice  of  Redetermination 
Pursuant  to  NAFTA  Panel  Remand: 
Pure  Magnesium  and  Alloy  Magnesium 
From  Canada. 

SUMMARY:  The  Department  of  Commerce 
("Commerce")  has  prepared  these 
results  of  redetermination  pursuant  to 
the  decision  of  the  Binational  NAFTA 
Panel  ("Panel")  in  Alloy  Magnesium 
and  Pure  Magnesium  from  Canada, 
USA-CDA-00-1 904-07  (October  15, 
2002)  {"Panel  Decision").  These  results 
pertain  to  the  Department's 
determination  in  Alloy  Magnesium  and 
Pure  Magnesium  from  Canada:  Final 
Results  of  Full  Sunset  Reviews.  65  FR 
41444  (July  5,  2000)  {"Final  Results") 
that  the  revocation  of  the  countervailing 
duty  order  on  pure  magnesium  and 
alloy  magnesium  would  be  likely  to  lead 
to  the  continuation  or  recurrence  of  a 
countervailable  subsidy.  The  Panel 
remanded  this  sunset  review  to 
Commerce  with  instructions  to  amend 
its  determination  in  this  case  by 
removing  the  reporting  of  an  all  others 
subsidy  rate.  The  Panel  affirmed 
Commerce's  final  remand  determination 
on  January  21,  2003.  Accordingly, 
Commerce  hereby  amends  the  sunset 
review  in  this  case  by  removing  the 
reporting  of  an  all  others  subsidy  rate. 
EFFECTIVE  DATE:  June  6,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanna  Schlesinger  or  James  P.  Maeder, 
Jr.,  Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-4968  or  (202)  482- 
3330. 
SUPPLEMENTARY  INFORMATION: 

Statute  and  Regulations 

This  review  is  conducted  pursuant  to 
sections  751(c)  and  752  of  the  Act.  The 
Department's  procedures  fbr  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
(  "Sunset")  Reviews  of  Antidumping 
and  Countervailing  Duty  Orders,  63  FR 
13516  (March  20, 1998)  {"Sunset 
Regulations")  and  in  19  CFR  part  351 
(2002)  in  general.  Guidance  on 
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methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders:  Policy  Bulletin,  63  FR  18871 
(April  16,  1998)  ("Su/isef  Policy 
Bulletin"). 

Background 

The  Gouvemement  du  Quebec 
("GOQ")  and  Magnesium  Corporation  of 
America  ("Magcorp")  challenged  certain 
findings  made  by  Commerce  in  its  Final 
Results  before  the  Panel.  On  March  27, 
2002,  based  on  its  findings  pursuant  to 
the  GOQ  and  Magcorp 's  challenge,  the 
Panel  upheld  Commerce's 
determination  with  respect  to  certain 
issues.  However,  thf  Panel  remanded  to 
Commerce  this  simset  review  with 
instructions  to  reconsider:  (i)  The 
determination  to  utilize  the  results  of 
the  sixth  review  as  the  subsidy  rate  to 
be  reported  to  the  ITC;  (ii)  the  basis  for 
the  all  others  rate;  and  (iii)  the  reasons 
for  the  failure  to  investigate  subsidies 
alleged  to  have  been  received  by 
Magnola  Metallurgy,  Inc.  ("Magnola"). 
Panel  Determination,  USA-CDA-00- 
1904-07  at  31  (Mar.  27,  2002)  {"Panel 
Determination").  The  Panel  further 
instructed  Commerce  to  file  its  further 
remand  determination  within  45  days  of 
the  date  of  the  order.  On  Jime  10,  2002, 
Commerce  issued  the  draft  remand 
results  to  the  Gouvemement  du  Quebec 
("GOQ"),  Norsk  Hydro  Canada,  hic. 
("NHCI"),  and  domestic  interested 
parties. 

Commerce  issued  the  Final  Results  of 
Determination  Pursuant  to  NAFTA 
Panel  Remand  of  the  Sunset  Review  of 
the  Countervailing  Orders  on  Pure  and     . 
Alloy  Magnesium  from  Canada 
("Remand  Determination")  on  June  25, 
2002.  On  July  15,  2002,  the  GOQ  filed 
the  Rule  73(2)(b)  Challenge  of  the 
Determination  on  Remand  by  the 
Gouvemement  du  Quebec  ("Rule 
73(2)(b)  Challenge").  The  GOQ's  Rule 
73(2)(b)  Challenge  contends  that 
Commerce  improperly  concluded  that  it 
was  "required"  to  report  an  all  others 
rate  and  that  the  rate  selected  was 
improper.  U.S.  Magnesium  LLC 
(formerly  Magcorp)  ^  also  filed  a  Rule 
73(2)(b)  Challenge,  contesting 
Commerce's  refusal  to  investigate 
alleged  subsidies  to  Magnola.  Commerce 
responded  to  the  Rule  73(2)(b) 


Challenges  filed  by  the  GOQ  and  U.S. 
Magnesium  on  August  5,  2002. 

The  Panel  concluded  that  Commerce's 
remand  determination  with  respect  to 
Magnola  is  supported  by  substantial 
evidence  and  is  in  accordance  with  law. 
However,  the  Panel  remanded  the 
matter  to  Commerce  vdth  instructions  to 
amend  its  determination  by  removing 
the  reporting  of  an  all  others  subsidy 
rate.  The  Panel  further  instructed 
Commerce  to  file  its  further  remand 
determination  witliin'45  days  of  the 
date  of  the  order. 

Final  Results  of  Review 

While  we  disagree  with  the  Panel's 
finding  with  respect  to  the  all  others 
rate,  consistent  with  the  Panel's 
instructions  we  hereby  amend  our  final 
determination  by  removing  the 
reporting  of  an  all  others  subsidy  rate  in 
this  case.  We  determine  that  revocation 
of  the  countervailing  duty  order  would 
likely  lead  to  continuation  or  recurrence 
of  a  countervailable  subsidy  at  the 
following  percentage  weighted-average 
margins: 


Manufacturer/producers/exporter 

Weighted- 
Average 
margin 
(percent) 

Norsl<  l-lydro  Canada  Inc. 
("Norsl<"). 

1.84 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  ("APO") 
of  their  responsibility  concerning  the 
disposition  of'proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  retum/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction. 

This  five-year  ("sunset")  review  and 
notice  are  in  accordance  with  sections 
751(c),  752,  and  777(i)(l)  of  the  Act. 

Dated:  June  2,  2003. 
loseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
A  dministra  tion . 

[FR  Doc.  03-14346  Filed  6-5-03;  8:45  am] 
BILUNG  CODE  3510-OS-P 


■  U.S.  Magnesium  purchased  all  of  the  assets  of 
Magcorp  on  June  24.  2002,  pursuant  to  an  auction 
approved  by  U.S.  Bankruptcy  Judge  Robert  E. 
Gerber  of  the  Southern  District  of  New  York.  See 
Motion  for  Substitution  of  Party,  filed  by  U.S. 
Magnesium  on  July  15,  2002. 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-1 22-839] 

Certain  Softwood  LiTmber  Products 
From  Canada:  Notice  of  Extension  of 
Time  Limit  for  the  Preliminary  Results 
of  Countervailing  Duty  New  Shipper 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  Jime  6,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Greynolds  or  Gayle  Longest,  Office  of 
AD/CVD  Enforcement  VI,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20230; 
telephone  (202)  482-6071  or  482-3338, 
respectively. 

SUPPLEMENTARY  INFORMATION:  On     . 
December  31,  2002,  the  Department  of 
Commerce  (the  Department)  initiated  a 
new  shipper  review  relating  to  the 
countervailing  duty  order  on  certain 
softwood  lumber  products  from  Canada, 
covering  the  period  January  1,  2002 
through  December  31,  2002.  See  Certain 
Softwood  Lumber  From  Canada:  Notice 
of  Initiation  of  Antidumping  Duty  New 
Shipper  Review  for  the  Period  May  22, 
2002,  Through  October  31,  2002;  Notice 
of  Initiation  of  Countervailing  Duty  New 
Shipper  Review  for  the  Period  January  1, 
2002,  Through  December  31.  2002:  and 
Rescission  of  Countervailing  Duty 
Expedited  Review,  January  8,  2003  (68 
FR  1030).  The  respondent  in  this  new 
shipper  review  is  Scierie  Lapointe  & 
Roy  Ltee  (Lapointe  &  Roy).  The  current 
deadline  for  the  preliminary  results  of 
this  review  is  June  30,  2003.  Section 
751(a)(2)(B)(iv)  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act),  requires  the 
Department  to  make  a  preliminary 
determination  within  180  days  after  the 
date  on  which  the  new  shipper  review 
was  initiated.  However,  when  the 
Department  determines  a  case  is 
extraordinarily  complicated  such  that  it 
cannot  complete  the  review  within  this 
time  period,  section  751(a)(2)(B)(iv)  of 
the  Act  allows  the  Department  to  extend 
the  time  limit  for  the*  preliminary 
determination  from  180  days  to  a 
maximum  of  300  days. 

Pursuant  to  section  751(a)(2)(B)(iv)  of 
the  Act,  the  Department  has  determined 
that  this  case  is  extraordinarily 
complicated  given  the  number  of 
programs  and  the  complexity  of  the 
calculations  used  to  derive  the  benefit 
fi-om  these  programs.  See  Decision 
Memorandum  from  Melissa  G.  Skinner, 
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Director,  Office  of  AD/CVD  Enforcement 
VI,  to  Holly  A.  Kuga,  Acting  Deputy 
Assistant  Secretary,  dated  conciurently 
with  this  notice,  which  is  on  file  in  the 
Central  Records  Unit,  Room  B-099  of  the 
main  Commerce  building.  Thus,  in 
accordance  with  the  statutory  and 
regulatory  authority  cited  above,  the 
Department  is  extending  the  deadline 
for  issuing  the  preliminary  results  of 
this  new  shipper  review  by  120  days  to 
no  later  than  October  27,  2003.  We  plan 
to  issue  the  final  results  within  90  days 
after  the  date  the  preliminary  results  are 
issued. 

This  extension  is  in  accordance  with 
section  751(a)(2)(B)(iv)  of  the  Act. 

Dated:  May  28.  2003. 

Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary  Import 
Administration.  Group  II. 

(FR  Doc.  03-14344  Filed  6-5^3;  8:45  am] 

BtLUNO  CODE  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  021127290-3138-03;  I.D. 
0331 03C] 

Financial  Assistance  for  Research  and 
Development  Projects  in  the  Gulf  of 
Mexico  and  Off  the  U.S.  South  Atlantic 
Coastal  States;  Marine  Fisheries 
InHiatlve  (MARRN);  Correction 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACnON:  Notice. 

SUMMARY:  The  National  Marine 
Fisheries  Service  (NMFS)  publishes  this 
notice  to  correct  an  action  entitled 
"Notice  of  Solicitation  for  Applications" 
to  clarify  the  Eligibility  Information  to 
include  "U.S.  citizens". 
DATES:  We  must  receive  your 
application  by  close  of  business  5  p.m. 
eastern  daylight  time  on  June  27,  2003. 
Applications  received  after  that  time 
will  not  be  considered  for  funding.  The 
earliest  start  date  of  awards  is  about  200 
days  after  the  date  of  publication  of  this 
notice.  Applicants  should  consider  this 
processing  time  in  developing  requested 
start  dates  for  their  applications. 
ADDRESSES:  You  can  obtain  an 
application  package  from,  and  send 
your  completed  applications(s)  to: 
National  Marine  Fisheries  Service, 
State/Federal  Liaison  office,  9721 
Executive  Center  Drive  N.,  St. 
Petersburg,  FL  33702.  You  may  also 
obtain  the  application  package  from  the 


MARFIN  Home  Page  at:  http:// 
caldera.sero.nmfs.gov/grants/grants.htm 
FOR  FURTHER  INFORMATION  CONTACT:  Ellie 
Francisco  Roche,  Chief,  State/Federal 
Liaison  Office  at  727-570-5324. 
SUPPLEMENTARY  INFORMATION:  The 
National  Marine  Fisheries  Service 
(NMFS)  published  a  notice  soliciting 
applications  for  financial  assistance  in 
the  Federal  Register  of  May  13,  2003  (68 
FR  25578),  entitled  "Notice  of 
Solicitation  for  Applications."  "U.S. 
citizens"  were  inadvertently  omitted  as 
eligible  applicants  and  this  document 
makes  them  eligible. 

Correction 

"1.  Eligible  applicants  include  U.S. 
citizens,  institutions  of  higher 
education,  hospitals,  other  nonprofits, 
commercial  organizations,  and  state, 
local  and  Indian  tribal  governments. 
Federal  agencies  or  institutions  are  not 
eligible.  Foreign  governments, 
organizations  under  the  jurisdiction  of 
foreign  governments  and  international 
organizations  are  excluded  for  purpose 
of  this  solicitation  since  the  objective  of 
the  MARFIN  program  is  to  optimize 
research  and  development  benefits  from 
U.S.  marine  fishery  resources." 

You  should  consult  the  May  13,  2003, 
notice  for  all  of  the  other  requirements 
for  submitting  an  application. 

Dated:  )une  2,  2003. 
John  Oliver, 

Deputy  Assistant  Administrator  for 

Operations,  National  Marine  Fisheries 

Service. 

[FR  Doc.  03-14309  Filed  6-5-03;  8:45  am] 

BILUNO  COOE  3S1»-22-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Request  for  Public  Comments  on 
Commercial  Availability  Petition  Under 
the  African  Growth  and  Opportunity 
Act  (AGOA) 

June  3,  2003. 

agency:  The  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Request  for  public  comments 
concerning  a  petition  for  a 
determination  that  certain  fabrics,  for 
use  in  men's  and  boys'  shirts,  cannot  be 
supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner  under  the  AGOA. 

SUMMARY:  On  June  2,  2003,  the 
Chairman  of  CITA  received  a  petition 
fit)m  Ryberg  and  Smith,  L.L.P.  on  behalf 
of  their  clients.  Consolidated  Fabrics 


Ltd.,  Socota  Textile  Mills  Ltd.,  New 
Island  Clothing  Ltd.,  Aquarelle  Clothing 
Ltd.,  and  Jaysix  USA  Inc.,  alleging  that 
certain  fabrics,  listed  below,  used  in  the 
production  of  certain  men's  and  boys' 
shirts,  cannot  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  manner.  It 
requests  that  men's  and  boys'  shirts  of 
such  fabrics  be  eligible  for  preferential 
treatment  under  the  AGOA.  CITA 
hereby  solicits  public  comments  on  this 
request,  in  particular  with  regard  to 
whether  such  shirting  fabrics  can  be 
supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner.  Comments  must  be  submitted 
by  June  23,  2003,  to  the  Chairman, 
Committee  for  the  Implementation  of 
Textile  Agreements,  room  3001 ,  United 
States  Department  of  Commerce,  14th 
and  Constitution  Avenue,  N.W. 
Washington,  D.C.  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-3400. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  112(b)(5)(B)  of  the 
AGOA,  Section  1  of  Executive  Order  No. 
13191  of  January  17,  2001. 


Background 

The  AGOA  provides  for  quota-  and 
duty-fi^e  treatment  for  qualifying  textile 
and  apparel  products.  Such  treatment  is 
generally  limited  to  products 
manufactured  from  yams  or  fabrics 
formed  in  the  United  States  or  a 
beneficiary  country.  The  AGOA  also 
authorizes  quota-  and  duty-free 
treatment  for  apparel  articles  that  are 
both  cut  (or  knit-to-shape)  and  sewn  or 
otherwise  assembled  in  one  or  more 
AGOA  beneficiary  countries  from  fabric 
or  yam  that  is  not  formed  in  the  United 
States,  if  it  has  been  determined  that 
such  fabric  or  yams  cannot  be  supplied 
by  the  domestic  industry  in  commercial 
quantities  in  a  timely  manner.  In 
Executive  Order  No.  1 3191 ,  the 
President  delegated  to  CITA  the 
authority  to  determine  whether  yams  or 
fabrics  caimot  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  manner  under  the 
AGOA  and  directed  CITA  to  establish 
procedures  to  ensure  appropriate  public 
participation  in  any  such  determination. 
On  March  6,  2001,  CITA  published 
procedures  in  the  Federal  Register  that 
it  will  follow  in  considering  requests. 
(66  FR  13502). 

On  June  2,  2003,  the  Chairman  of 
CITA  received  a  petition  from  Ryberg 
and  Smith,  L.L.P.  on  behalf  of  their 
clients.  Consolidated  Fabrics  Ltd., 
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Socota  Textile  Mills  Ltd.,  New  Island 
Clothing  Ltd.,  Aquarelle  Clothing  Ltd., 
and  Jaysix  USA  Inc.,  alleging  that 
certain  fabrics,  listed  above,  cannot  be 
supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner  and  requesting  quota-  and  duty- 
free treatment  under  the  AGOA  for 
certain  men's  and  boys'  shirts  that  are 
both  cut  and  sewn  in  one  or  more 
AGOA  beneficiary  countries  from  such 
fabrics. 

CITA  is  soliciting  public  comments 
regarding  this  request,  particularly  with 
respect  to  whether  these  fabrics  can  be 
supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner.  Also  relevant  is  whether  other 
fabrics  that  are  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner  are  substitutable  for  the 
fabrics  for  purposes  of  the  intended  use. 
Comments  must  be  received  no  later 
than  Jime  23,  2003.  Interested  persons 
are  invited  to  submit  six  copies  of  such 
comments  or  information  to  the 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
room  3100,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20230. 

If  a  comment  alleges  that  these 
shirting  fabrics  can  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  manner,  CITA  will 
closely  review  any  supporting 
documentation,  such  as  a  signed 
statement  by  a  manufacturer  of  the 
fabrics  stating  that  it  produces  the 
fabrics  that  are  the  subject  of  the 
request,  including  the  quantities  that 
can  be  supplied  and  the  time  necessary 
to  fill  an  order,  as  well  as  any  relevant 
information  regarding  past  production. 

CITA  will  protect  any  business 
confidential  information  that  is  marked 
business  confidential  from  disclosure  to 
the  full  extent  permitted  by  law.  CITA 
will  make  available  to  the  public  non- 
confidential versions  of  the  request  and 
non-confidential  versions  of  any  public 
comments  received  with  respect  to  a 
request  in  room  3100  in  the  Herbert 
Hoover  Building,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20230. 
Persons  submitting  comments  on  a 
request  are  encouraged  to  include  a  non- 
confidential version  and  a  non- 
confidential siunmary. 

Fabrics  named  in  the  request: 

(a)  Fabrics  of  subheadings  5208.21, 
5208.22,  5208.29,  5208.31,  5208.32, 
5208.39,  5208.41,  5208.42,  5208.49, 
5208.51,  5208.52  or  5208.59,  of  average 
yam  niunber  exceeding  135  metric; 

(b)  Fabrics  of  subheadings  5513.11  or 
5513.21,  not  of  square  construction, 
containing  more  than  70  warp  ends  and 


filling  picks  per  square  centimeter,  of 
average  yam  number  exceeding  135 
metric; 

(c)  Fabrics  of  subheadings  5210.21  or 

5210.31,  not  of  square  construction, 
containing  more  than  70  warp  ends  and 
filling  picks  per  square  centimeter,  of 
average  yam  number  exceeding  135 
metric; 

(d)  Fabrics  of  subheadings  5208.22  or 

5208.32,  not  of  square  construction,, 
containing  more  than  75  warp  ends  and 
fillings  picks  per  square  centimeter,  of 
average  yam  number  exceeding  135 
metric; 

(e)  Fabrics  of  subheadings  5407.81, 
5407.82  or  5407.83,  weighing  less  than 
1 70  grams  per  square  meter,  having  a 
dobby  weave  created  by  a  dobby 
attachment,  of  average  yam  number 
exceeding  135  metric; 

(f)  Fabrics  of  subheadings  5208.42  or 
5208.49,  not  of  square  constmction, 
containing  more  than  85  warp  ends  and 
filling  picks  per  square  centimeter,  of 
average  yam  number  exceeding  85 
metric,  or  exceeding  135  metric  if  the 
fabric  is  of  oxford  construction  (a 
modified  basket  weave  with  a  large 
filling  yam  having  no  twist  woven 
under  and  over  two  single,  twisted  warp 
yams); 

(g)  Fabrics  of  subheading  5208.51,  of 
square  construction,  containing  more 
than  75  warp  ends  and  filling  picks  per 
square  centimeter,  made  with  single 
yams,  of  average  yam  nimiber  135  or 
greater  metric; 

(h)  Fabrics  of  subheading  5208.41,  of 
square  construction,  with  a  gingham 
pattern, containing  more  than  85  warp 
ends  and  filling  picks  per  square 
centimeter,  made  with  single  yams,  of 
average  yam  number  135  or  greater 
metric,  and  characterized  by  a  check 
effect  produced  by  the  variation  in  color 
of  the  yams  in  the  warp  and  filling;  or 

(i)  Fabrics  of  subheading  5208.41, 
with  the  warp  colored  writib  vegetable 
dyes,  and  the  filling  yams  white  or 
colored  with  vegetable  dyes,  of  average 
yam  niunber  greater  than  65  metric. 

D.  Micliael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  03-14395  Filed  6-4-03;  11:46  am] 
BILUNG  COOE  351(M>R-S 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request— Safety  Standard 
for  Omnidirectional  Citizens  Band 
Base  Station  Antennas 

AGENCY:  Consumer  Product  Safefy 
Commission. 


ACTION:  Notice. 


SUMMARY:  In  the  Federal  Register  of 
March  24,  2003,  (68  FR  14202),  the 
Consumer  Product  Safety  Commission 
published  a  notice  in  accordance  with 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35)  to 
announce  the  agency's  intention  to  seek 
extension  of  approval  of  the  collection 
of  information  required  in  the  Safety 
Standard  for  Omnidirectional  Citizens 
Band  Base  Station  (16  CFR  part  1204). 
No  comments  were  received  in  response 
to  that  notice.  By  publication  of  this 
notice,  the  Commission  announces  that 
it  has  submitted  to  the  Office  of 
Management  and  Budget  a  request  for 
extension  of  approval  of  that  collection 
of  information,  without  change,  for 
three  years  from  the  date  of  approval. 

The  Safety  Standard  for 
Omnidirectional  Citizens  Band  Base 
Station  Antennas  establishes 
performance  requirements  for 
omnidirectional  citizens  band  base 
station  antennas  to  reduce  unreasonable 
risks  of  death  and  injiuy  which  may 
result  if  an  antenna  contacts  overhead 
power  lines  while  being  erected  or 
removed  from  its  site.  Certification 
regulations  implementing  the  standard 
require  manufacturers,  importers,  and 
private  labelers  of  antennas  subject  to 
the  standard  to  test  antennas  for 
compliance  with  the  standard,  and  to 
maintain  records  of  that  testing. 

The  records  of  testing  and  other 
information  required  by  the  certification 
regulations  allow  the  Commission  to 
determine  that  antennas  subject  to  the 
standard  comply  with  its  requirements. 
This  information  would  also  enable  the 
Commission  to  obtain  corrective  actions 
if  omnidirectional  citizens  band  base 
station  antennas  failed  to  comply  with 
the  standard  in  a  manner  which  creates 
a  substantial  risk  of  injury  to  the  public. 

Additional  Information  About  the 
Request  for  Extension  of  Approval  of  a 
Collection  of  Information 

Agency  address:  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207. 

Title  of  information  collection:  Safety 
Standard  for  Omnidirectional  Citizens 
Band  Base  Station  Antennas,  16  CFR 
part  1204. 

Type  of  Request:  Extension  of 
approval  without  change. 

General  description  of  respondents: 
Manufacturers,  importers,  and  private 
labelers  of  omnidirectional  citizens 
band  base  station  antennas. 

Estimated  number  of  respondents:  5. 

Estimated  number  of  hours  per 
respondent:  220  per  year. 
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Estimated  number  of  hours  for  all 
respondents:  1,100  per  year. 

Estimated  cost  of  collection  for  all 
respondents:  $46,552  per  year. 

Comments:  Comments  on  this  request 
for  extension  of  approval  of  information 
collection  requirements  should  be 
submitted  by  July  7.  2003  to  (1)  The 
Offlce  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for 
CPSC,  Office  of  Management  and 
Budget.  Washington  DC  20503; 
telephone:  (202)  395-7340.  and  (2)  the 
Office  of  the  Secretary.  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207.  Written 
comments  may  also  be  sent  to  the  Office 
of  the  Secretary  by  facsimile  at  (301) 
504-0127  or  by  e-mail  at  cpsc- 
os@cpsc.gov. 

Copies  of  this  request  for  extension  of 
the  information  collection  requirements 
and  supporting  documentation  are 
available  from  Linda  Clatz,  management 
and  program  analyst.  Office  of  Planning 
and  Evaluation.  Consumer  Product 
Safety  Commission.  Washington,  DC 
20207;  telephone:  (301)  504-7671,  e- 
mail:  lglatz@cpsc.gov. 

Dated:  May  30,  2003. 
Todd  A.  Stevenson, 
Secretary,  Consumer  Product  Safety 
Commission. 

(FR  Doc.  03-14228  Filed  6-5-03:  8:45  am) 
BNJJNO  COM  63S5-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-562-004] 

CenterPoInt  Energy— Mississippi  River 
Transmission  Corporation;  Notice  of 
Compliance  Filing 

May  30,  2003. 

Take  notice  that  on  May  27.  2003. 
CenterPoint  Energy — Mississippi  River 
Transmission  Corporation  (MRT) 
tendered  for  filing  in  Appendix  1 
attached  to  the  filing,  tlie  information 
and  explanations  requested  by  the 
Commission  in  its  order  issued  May  5. 
2003  in  Docket  No.  RP02-562-O02. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERkiS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  June  9,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-14237  Filed  6-5-03;  8:45  am] 

BILUNG  COOC  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-342-003] 

MIGC,  Inc.;  Notice  of  Compliance  Filing 

May  30,  2003. 

Take  notice  that  on  May  23,  2003. 
MIGC.  Inc.  (MIGC)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  become  effective  May  1.  2003: 

First  Revised  Sheet  No.  30. 

Sub  First  Revised  Sheet  No.  31. 

Substitute  First  Revised  Sheet  No.  32. 

Third  Revised  Sheet  No.  33. 

Original  Sheet  No.  33A. 

Original  Sheet  No.  52B. 

Fourth  Revised  Sheet  No.  60. 

Sub  Original  Sheet  No.  60A. 

Third  Revised  Sheet  No.  61. 

Fifth  Revised  Sheet  No.  65. 

Second  Revised  Sheet  No.  66A.' 

Third  Revised  Sheet  No.  69. 

Substitute  Third  Revised  Sheet  No.  70. 

Original  Sheet  No.  70A. 

Second  Revised  Sheet  No.  82. 

Original  Sheet  No.  82A. 

Fourth  Revised  Sheet  No.  85. 

First  Revised  Sheet  No.  118. 

First  Revised  Sheet  No.  119. 

MIGC  asserts  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  order  issued  May  9.  2003. 
in  Docket  Nos.  RPOO-342-001  and 
RPOO-342-002,  to  file  actual  tariff 
sheets  reflecting  certain  revisions  to  its 
August  10,  2001  and  September  12, 
2001  filings  in  compliance  with  Order 
No.  637. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 


Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  hnk. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  June  4,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-14236  Filed  6-5-03;  8:45  am] 

BILLINO  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP03-483-000] 

Norttiwest  Pipeline  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff  -      . 

May  30.  2003. 

Take  notice  that  on  May  27.  2003, 
Northwest  Pipeline  Corporation  '- 

(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1 .  the  following  tariff 
sheets,  to  be  effective  June  27.  2003. 

First  Revised  Sheet  No.  125. 
First  Revised  Sheet  No.  126. 
First  Revised  Sheet  No.  127. 
First  Revised  Sheet  No.  128. 
Original  Sheet  No.  129.  . 
Sheet  Nos.  130  through  199. 
Eighth  Revised  Sheet  No.  363. 
Eighth  Revised  Sheet  No.  365. 

Northwest  states  that  the  purpose  of 
this  filing  is  to  revise  Northwest's  park 
and  loan  service  under  Rate  Schedule 
PAL  by  adding  a  park  point  and  loan 
point  adjacent  to  the  Jackson  Prairie 
storage  facility  in  Lewis  County. 
Washington. 


Federal  Register/Vol.  68,  No.  109/Friday,  June  6,  2003 /Notices 


33925 


Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  its 
customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings  .'Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Conunission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  Jime  9,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-14243  Filed  6-5-03;  8:45  am] 

BH.LING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory         ^ 
Commission 

[Docket  No.  RP03-390-001] 

Overthrust  Pipeline  Company;  t^otice 
of  Tariff  Filing 

May  30,  2003. 

Take  notice  that  on  May  23,  2003, 
Overthrust  Pipeline  Company 
(Overthrust)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1-A,  the  following  tariff 
sheets,  to  be  effective  July  1,  2003: 

Substitute  Original  Sheet  No.  53A. 
Substitute  Original  Sheet  No.  53B. 

Overthrust  states  that  this  filing 
proposes  to  amend  Overthrust's  May  1, 
2003,  tariff  filing  that  was  filed  in 
compliance  with  the  Commission's 
Order  No.  587-R  in  Docket  No.  RM96- 
1-024.  dated  March  12.  2003,  which 


incorporated  the  most  recent  Version 
1.6  standards  promulgated  by  the  North 
American  Energy  Standards  Board 
(NAESB). 

Overthrust  states  that  it  was 
discovered  th^at  a  portion  of  NAESB 
Standard  5.3.45,  that  was  intended  to  be 
included  verbatim,  was  inadvertently 
omitted  from  the  May  1,  2003,  filing. 
Therefore,  Overthrust  seeks  to 
incorporate  the  omitted  portion  of 
NAESB  Standard  5.3.45. 

Overthrust  states  that  a  copy  of  this 
filing  has  been  served  upon  its 
customers,  the  Public  Service 
Commission  of  Utah  and  the  Public 
Service  Commission  of  Wyoming. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  vdth  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Conmiission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  niunber 
field  to  access  the  docximent.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
fiw  at  (866)  20&-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imderthe  "e-Filing"  link. 

Protest  Date:  June  4,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-14239  Filed  6-5-03;  8:45  am^] 

BttXING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-482-000] 

Panhandle  Eastern  Pipe  Line  Company 
and  Panhandle  Eastern  Pipe  Line 
Company,  LLC;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

May  30,  2003. 

Take  notice  that  on  May  23,  2003, 
Panhandle  Eastern  Pipe  Line  Company 


(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  reflect  a 
change  in  corporate  name  and  corporate 
form. 

Panhandle  states  that  the  revised  tariff 
sheets  reflect  a  name  change  that  is 
planned  to  occur  on  Jime  23.  2003. 
Panhandle  states  that  on  June  23,  2003, 
it  plans  to  convert  from  a  corporation  to 
a  limited  liability  company  and  change 
its  corporate  name  to  Panhandle  Eastern 
Pipe  Line  Company,  LLC. 

Panhandle  states  that  a  copy  of  this 
filing  has  been  mailed  to  all  affected 
customers  and  interested  state 
commissions,  and  that  copies  of  the 
revised  tariff  sheets  will  be  provided   . 
upon  request. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regidations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  \xsia.%  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  niunber 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOrdineSupport@ferc.gov  or  toll- 
bee  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web  . 
site  under  the  "e-Filing"  link. 

Comment  Date:  June  4,  2003. 

Magalie  R.  Salas,  "^ 

Secretary. 

[FR  £>oc.  03-14242  Filed  6-5-03;  8:45  am] 

BILLING  CODE  8717-01-P 


33926 


Federal  Register / Vol.  68,  No.  109 /Friday,  June  6,  2003 /Notices 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Doekat  No.  RP03-391-001 ;  Notice  of  Tariff 
Filing 

Questar  Souttiem  Trails  Pipeline 
ComfMiny 

May  30.  2003.  ' 

Take  notice  that  on  May  23,  2003. 
Questar  Southern  Trails  Pipeline 
Company  (Southern  Trails)  tendered  for 
Bling  as  part  of  its  FERC  Gas  Tariff. 
Original  Volume  No.l.  Substitute 
Original  Sheet  No.  64B.  to  be  effective 
July  1.2003. 

Southern  Trails  states  that  this  filing 
proposes  to  amend  Southern  Trail's  May 
1.  2003  tariff  filing  that  was  Tiled  in 
compliance  with  the  Commission's 
Order  No.  587-R  in  Docket  No.  RM96- 
1-024.  dated  March  12.  2003.  which 
incorporated  the  most  recent  Version 
1.6  standards  promulgated  by  the  North 
American  Energy  Standards  Board 
(NAESB).  Southern  Trails  states  that  it 
was  discovered  that  a  portion  of  NAESB 
Standard  5.3.45,  that  was  intended  to  be 
included  verbatim,  was  inadvertently 
omitted  from  the  May  1  filing. 
Therefore.  Southern  Trails  seeks  to 
incorporate  the  omitted  portion  of 
NAESB  Standard  5.3.45. 

Southern  Trails  states  that  a  copy  of 
this  filing  has  been  served  upon  its 
customers  and  the  Public  Service 
Commissions  of  Utah.  New  Mexico, 
Arizona,  and  California. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l){iii)  and  the 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  June  4,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-14240  Filed  6-5-03;  8:45  am) 

BILLING  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

FMeral  Energy  Regulatory 
Commission 

[Docket  No.  RP03-481-000] 

Transwestem  Pipeline  Company; 
Notice  of  Filing 

May  30,  2003. 

Take  notice  that  on  May  23.  2003. 
Transwestem  Pipeline  Company 
(Transwestern)  tendered  for  filing  a 
copy  of  an  Operator  Balancing 
Agreement  between  Transwestem  and 
Unocal  Keystone  Gas  Storage,  LLC. 

Transwestem  states  that  Transwestem 
and  Unocal  Keystone  Gas  Storage,  LLC 
have  entered  into  an  Operator  Balancing 
Agreement  that  contains  several 
provisions  that  are  supplemental  to  the 
form  of  operator  balancing  agreement 
(OBA)  set  forth  in  Transwestem's  tariff 
In  accordance  with  Section  15.5  of  the 
General  Terms  and  Conditions  of 
Transwestem's  tariff  Transwestern 
must  file  with  the  Commission  any 
supplemental  provisions  contained  in 
an  OBA  entered  into  by  Transwestem 
that  are  not  reflected  in  the  form  of  OBA 
set  forth  in  the  tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before  the 
intervention  and  protest  date  as  shown 
below.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 


(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 
Comment  Date:  June  6,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-14241  Filed  6-5-03;  8:45  am) 

BILUNG  COOE  STIT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-369-001] 

USG  Pipeline  Company;  Notice  of 
Errata  Filing 

May  30.  2003. 

Take  notice  that  on  May  27.  2003, 
USG  Pipeline  Company  (USGPC) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff  Substitute  Second  Revised 
Sheet  No.  59.  with  an  effective  date  of 
July  1.  2003. 

USGPC  states  that  the  purpose  of  this 
filing  is  to  correct  an  error  on  a  tariff 
sheet  submitted  on  May  1 .  2003  to 
comply  with  the  Commission's  Order 
No.  587-R  issued  March  12.  2003,  in 
Docket  No.  RM96-1-024. 

USGPC  states  that  complete  copies  of 
this  filing  are  being  provided  to  its  sole 
customer.  United  States  Gypsum 
Company,  which  receives  service  as 
certificated  under  part  157  of  the 
Commission's  regulations,  and  to 
interested  state  commissions.  "■ 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
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See  18  CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  June  9,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-14238  Filed  6-5-03;  8:45  am] 

BILUNG  CODE  6717-4)1-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL03-1 28-000,  et  al.] 

D.E.  Shaw  Plasma  Power,  LL.C.,  et  al.; 
Electric  Rate  and  Corporate  Filings 

May  30,  2003. 

"The  follov^ring  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  D.E.  Shaw  Plasma  Power,  L.L.C. 

[Docket  No.  EL03-1 28-000) 

Take  notice  that  on  May  28,  2003,  D. 
E.  Shaw  Plasma  Power,  L.L.C.  (the 
Petitioner)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Petition  for  Declaratory 
Order  Disclaiming  Jurisdiction;  and 
Request  for  Expedition.  The  Petitioner  is 
asking  the  Commission  for  an  order 
declaring  that:  (1)  D.E.  Shaw  &  Co.,  L.P. 
(DESCO  LP)  will  not  be  deemed  a  public 
utility  imder  Section  201"  of  the  Federal 
Power  Act  (FPA),  16  U.S.C.  824(e);  (2) 
the  license  agreement  between  DESCO 
LP  and  D.E.  Shaw  &  Co.  Energy.  L.L.C. 
(DESCO  Energy)  will  not  be  considered 
a  jurisdictional  facility  imder  the  FPA; 
(3)  the  advisory  services  that  DESCO 
Energy  proposes  to  provide  to  DESCO 
LP  will  not  be  considered  activities 
subject  to  the  Commission's  FPA 
jurisdiction;  and  (4)  the  Commission's 
disclaimers  of  jurisdiction  in  Paragraphs 
15,  19.  20,  and  23  of  D.E.  Shaw  Plasma 
Power,  L.L.C,  102  FERC  §61,275  dated 
March  7,  2003  with  respect  to  the 
interests,  persons,  and  entities 
referenced  therein  apply  to  the  new 
circumstances  described  in  the  petition. 
Comment  Date:  June  20,  2003. 

2.  West  Georgia  Generating  Company, 
LLC 

[Docket  No.  ER99-2 186-002] 

Take  notice  that  on  May  28,  2003, 
West  Georgia  Generating  Company,  LLC 
(West  Georgia)  tendered  for  filing  a 
triennial  market-power  analysis  in 
compliance  with  the  order  granting  it 
authority  to  make  sales  at  market-based 
rates. 

Comment  Date:  }imel8,  2003. 


3.  Consumers  Energy  Company 

[Docket  No.  EROl-3 18-006] 

Take  notice  that  on  May  28,  2003, 
Consumers  Energy  Company 
(Consumers)  tendered  for  filing  Second 
Sub  Original  Sheet  No.  136  of  its  First 
Revised  FERC  Electric  Tariff  No.  6  in 
compliance  with  the  May  12,  2003 
Order  issued  in  this  proceeding. 
Consumers  states  that  The  sheet  being 
filed  is  to  become  effective  November  1 , 
2000. 

Consumers  states  that  copies  of  the^ 
filing  were  served  upon  those  on  the 
official  service  list  in  this  proceeding. 

Comment  Date:  ]\me  18,  2003. 

4.  New  York  Independent  System 
Operator,  Inc. 

(Docket  No.  ER03-13-004I 

Take  notice  that  on  May  12,  2003,  the 
New  York  Independent  System 
Operator,  Inc.,  (NYISO)  tendered  for 
filing  a  compliance  filing  in  accordance 
with  the  Commission's  April  11,  2003 
Order,  in  Docket  Nos.  ER03-1 3-001  and 
002.  The  NYISO  has  requested  an 
effective  date  of  May  12,  2003. 

NYISO  states  that  it  has  served  a  copy 
of  this  filing  upon  all  parties  that  have 
executed  service  agreements  imder  the 
NYISO's  Open  Access  Transmission 
Tariff  or  the  Services  Tariff  and  upon 
the  New  York  State  Public  Service 
Commission  and  to  the  electric  utility 
regulatory  agencies  in  New  Jersey  and 
Pennsylvania. 

Comment  Date:  June  13,  2003. 

5.  San  Diego  Gas  &  Electric  Company 

[Docket  No.  ER03-548-0021 

Take  notice  that  on  May  28,  2003,  San 
Diego  Gas  &  Electric  Company  (SDG&E), 
pursuant  to  FERC's  Order  issued  May  8, 
2003  in  Docket  Nos.  ER03-548-000  and 
001 ,  tendered  for  filing  its  First  Revised 
Service  Agreement  Nos.  9  and  11  to  its 
FERC  Electric  Tariff,  First  Revised 
Volume  No.  6.  SDG&E  states  that  these 
agreements  were  accepted  for  filing  on 
May  8,  2003,  conditioned  upon 
SDG&E's  filing  of  designations  for  both 
interconnection  facilities  agreements  in 
compliance  with  Order  No.  614  and 
section  35.9(a)  of  the  Commission's 
Regulations. 

,  SDG&E  states  that  copies  of  the  filing 
have  been  served  on  CalPeak  Power  and 
on  the  California  Public  Utilities 
Commission. 

Comment  Date:  June  18,  2003. 


6.  Devon  Power  LLC,  iCIiddletown 
Power  LLC,  Montville  Power  LLC, 
Norwalk  Power  LLC,  and  NRG  Power 
Marketing  Inc. 

[Docket  No.  ER03-563-006] 

Take  notice  that  on  May  28,  2003. 
Devon  Power  LLC,  Middletown  Power 
LLC,  Montville  Power  LLC,  Norwalk 
Power  LLC  (collectively  Applicants)  and 
NRG  Power  Marketing  Inc..  tendered  for 
filing  in  compliance  with  the 
Commission's  Order  issued  April  25, 
2003,  the  revised  Cost  of  Service 
Agreements  among  each  of  the 
Applicants,  NRG  Power  Marketing  Inc., 
as  agent  for  each  Applicant,  and  ISO 
New  England  Inc. 

Applicants  state  that  they  have 
provided  copies  of  this  filing  to  ISO-NE, 
the  affected  state  regulatory  authorities, 
counsel  to  the  NEPOOL  Participants 
Committee,  and  the  NEPOOL 
Participants  identified  in  their  filing. 

Comment  Date:  June  18,  2003. 

7.  ISO  New  England  Inc. 

[Docket  No.  ER03-854-001  ] 

Take  notice  that  on  May  28,  2003,  ISO 
New  England  Inc.  (the  ISO)  tendered  an 
Errata  Filing  to  correct  a  tariff  sheet 
contained  in  the  May  15.  2003.  filing 
made  in  Docket  No.  ER03-854-000.  The 
ISO  states  that  copies  of  the  Errata 
Filing  have  been  served  upon  the  parties 
in  the  above-captioned  proceeding. 

Comment  Date:  June  18,  2003. 

8.  D.E.  Shaw  Plasma  Trading,  L.L.C. 

[Docket  No.  ER03-879-O00] 

Take  notice  that  on  May  28.  2003.  D. 
E.  Shaw  Plasma  Trading.  L.L.C. 
tendered  for  filing  an  application  for 
authorization  to  sell  energy,  capacity, 
and  ancillary  services  at  market-based 
rates  pursuant  to  section  205  of  the 
Federal  Power  Act. 

Comment  Date:  June  18,  2003. 

9.  D.E.  Shaw  &  Co.  Energy,  L.L.C. 

[Docket  No.  ER03-880-000] 

Take  notice  that  on  May  28.  2003,  D. 
E.  Shaw  &  Co.  Energy,  L.L.C.  tendered 
for  filing  an  application  for 
authorization  to  sell  energy,  capacity, 
and  ancillary  services  at  market-based 
rates  pursuant  to  section  205  of  the 
Federal  Power  Act. 

Comment  Date:  June  18,  2003. 

10.  D.E.  Shaw  Plasma  Power,  L.L.C. 

[Docket  No.  ER03-882-O00] 

Take  notice  that  on  May  28.  2003.  D. 
E.  Shaw  Plasma  Power.  L.L.C,  tendered 
for  filing  an  application  for 
authorization  to  sell  energy,  capacity, 
and  ancillary  services  at  market-based 
rates  pursuant  to  section  205  of  the 
Federal  Power  Act. 
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Comment  Date:  June  18,  2003. 

11.  Ameren  Services  Company 

(Docket  No,  ER03-fl83-000l 

'    Take  notice  that  on  May  28,  2003, 
Ameren  Services  Company  (ASC) 
tendered  for  Hling  a  Transmission 
System  Interconnection  Agreement  and 
Parallel  Operating  Agreement  between 
ASC  and  Bio-Energy  Partners.  ASC 
asserts  that  the  purpose  of  the 
Agreement  is  to  permit  ASC  to  provide 
transmission  service  to  Bio-Energy 
Partners  pursuant  to  Ameren 's  Open 
Access  Transmission  Tariff. 
Comment  Date:  June  18,  2003. 

12.  Nordic  Marketing  of  Ohio,  L.L.C. 

(Docket  No.  ER03-885-000J 

Take  notice  that  on  May  28,  2003, 
Nordic  Marketing  of  Ohio,  L.L.C. 
petitioned  the  Commission  to:  (1) 
Accept  for  filing  its  Rate  Schedule  FERC 
No.  1,  which  will  permit  it  to  sell 
electric  energy  and  capacity  to 
wholesale  customers  at  market-based 
rates  and  permit  transmission  capacity 
reassigrunent;  (2)  waive  60  days'  notice 
and  allow  that  rate  schedule  to  become 
effective  60  days  after  filing  or  the  date 
the  Commission  issues  an  order 
accepting  the  rate  schedule,  whichever 
occurs  Brst;  and  (3)  grant  such  other 
waivers  and  blanket  authorizations  as 
have  been  granted  to  other  power 
marketers. 

Comment  Date:  June  18,  2003. 

13.  Entergy  Services,  Inc. 

[Docket  No.  ER03-886-0001 

Take  notice  that  on  May  28,  2003, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Arkemsas,  Inc.,  tendered  for 
filing  the  Thirty-second  Amendment  to 
the  Power  Coordination,  Interchange 
and  Transmission  Service  Agreement 
between  Entergy  Arkansas,  Inc.  and 
Arkansas  Electric  Cooperative 
Corporation,  dated  March  1,  2003. 
Entergy  Services,  Inc.,  states  that  the 
Thirty-second  Amendment  modifies 
Exhibit  A  to  Appendix  A  of  Rate 
Schedule  No.  82. 

Comment  Date:  June  18,  2003. 

14.  Nordic  Marketing  of  Pennsylvania, 
L.L.C. 

(Docket  No.  ER03-887-0001 

Take  notice  that  on  May  28,  2003, 
Nordic  Marketing  of  Pennsylvania, 
L.L.C.  petitioned  the  Commission  to:  (1) 
Accept  for  filing  its  Rate  Schedule  FERC 
No.  1,  which  will  permit  it  to  sell 
electric  energy  and  capacity  to 
wholesale  customers  at  market-based 
rates  and  permit  transmission  capacity 
reassignment;  (2)  waive  60  days'  notice 
and  allow  that  rate  schedule  to  become 


effective  60  days  after  filing  or  the  date 
the  Commission  issues  an  order 
accepting  the  rate  schedule,  whichever 
occurs  first,  and  (3)  grant  such  other 
waivers  and  blanket  authorizations  as 
have  been  granted  to  other  power 
marketers. 

Comment  Date:  Jime  18,  2003. 

15.  Nordic  Marketing  of  Illinois,  L.L.C. 

(Docket  No.  ER03-888-OO0J 

Take  notice  that  on  May  28,  2003, 
Nordic  Marketing  of  Illinois,  L.L.C. 
petitioned  the  Commission  to:  (1) 
Accept  for  filing  its  Rate  Schedule  FERC 
No.  1 ,  which  will  permit  it  to  sell 
electric  energy  and  capacity  to 
wholesale  customers  at  market-based 
rates  and  permit  transmission  capacity 
reassignment;  (2)  waive  60  days'  notice 
and  allow  that  rate  schedule  to  become 
effective  60  days  after  filing  or  the  date 
the  Commission  issues  an  order 
accepting  the  rate  schedule,  whichever 
occius  first,  and  (3)  grant  such  other 
waivers  and  blanket  authorizations  as 
have  been  granted  to  other  power 
marketers. 

Comment  Date:  June  18,  2003. 

16.  Consumers  Energy  Company 

(Docket  No.  ES02-36-0031 

Take  notice  that  on  May  22,  2003, 
Consumers  Energy  Company 
(Consumers)  submitted  an  amendment 
to  its  original  application  in  this 
proceeding,  pursuant  to  section  204  of 
the  Federal  Power  Act.  This  amendment 
seeks  authorization  to  issue  up  to  an 
additional:  (1)  $750  million  (for  a  total 
of  $1.75  billion)  of  long-term  securities 
for  general  corporate  purposes,  (2)  $1 
billion  (for  a  total  of  $1.5  billion)  of 
long-term  securities  for  refinancing  or 
refunding  of  existing  long-term      v 
securities,  and  (3)  $1.45  billion  (for  a 
total  of  $2.65  billion)  of  long-term  first 
mortgage  bonds  to  be  issued  as  security 
for  other  long-term  securities. 

Consumers  also  requests  a  waiver  of 
the  Commission's  competitive  bidding 
and  negotiated  placement  requirements 
at  18  CFR  34.2. 

Comment  Date:  June  20,  2003. 

17.  Old  Dominion  Electric  Cooperative 

(Docket  No.  ES03-39-0001 

Take  notice  that  on  May  22,  2003,  Old 
Dominion  Electric  Cooperative  (Old 
Dominion)  submitted  an  application 
pursuant  to  section  204  of  the  Federal 
Power  Act  seeking  authorization  to 
guarantee  obligations  in  an  amount  not 
to  exceed  $150  million  at  any  one  time. 

Old  Dominion  also  requests  a  waiver 
firom  the  Commission's  competitive 
bidding  and  negotiated  placement 
requirements  at  18  CFR  34.2. 


Comment  Date:  June  13.  2003. 
Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Saias, 

Secretary. 

(FR  Doc.  03-14332  Filed  6-5-03;  8:45  am] 

WLUNO  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  EG03-6d-000,  et  ai.] 

Gilroy  Energy  Center,  LLC,  et  al.; 
Electric  Rate  and  Corporate  Filings 

May  28.  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Gilroy  Energy  Center,  LLC 

(Docket  No.  EG03-69-0001 

Take  notice  that  on  May  23,  2003, 
Gilroy  Energy  Center,  LLC  (Gilroy)  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
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application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 

Gilroy,  a  Delaware  limited  liability 
company,  proposes  to  acquire,  own  and 
operate  405  MW  of  electric  generating 
facilities  and  sell  the  output  of  such 
facilities  at  wholesale.  Gilroy  further 
states  that  copies  of  the  application 
were  served  upon  the  U.S.  Securities 
and  Exchange  Commission  and 
California  Public  Utilities  Commission. 

Comment  Date:  June  18,  2003. 

2.  Creed  Energy  Center,  LLC 

tDocket  No.  EG03-70-OOOJ 

Take  notice  that  on  May  23,  2003, 
Creed  Energy  Center,  LLC  (Creed)  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  piu^uant  to 
part  365  of  the  Commission's 
regulations. 

Creed,  a  Delaware  limited  liability 
company,  proposes  to  acquire,  own  and 
operate  certain  generating  equipment 
associated  with  a  nominally  rated  45 
MW  natural  gas-fired,  simple  cycle 
electric  generating  facility  located  in 
Solano  County,  California,  and  sell  the 
output  at  wholesale.  Creed  further  states 
that  copies  of  the  application  were 
served  upon  the  U.S.  Seciuities  and 
Exchange  Commission  and  California 
Public  Utilities  Commission. 

Comment  Date:  Jime  18,  2003. 

3.  Goose  Haven  Energy  Center,  LLC 

(Docket  No.  EG03-7 1-000) 

Take  notice  that  on  May  23,  2003, 
Goose  Haven  Energy  Center,  LLC  (Goose 
Haven)  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  part  365  of  the 
Conmiission's  regulations. 
» Goose  Haven,  a  Delaware  limited 
liability  company,  proposes  to  acquire, 
own  and  operate  certain  generating 
equipment  associated  with  a  nominally 
rated  45  MW  natural  gas-fired,  simple 
cycle  electric  generating  facility  located 
in  Solano  Coiinty,  California,  and  sell 
the  output  at  wholesale.  Goose  Haven 
further  states  that  copies  of  the 
application  were  served  upon  the  U.S. 
Securities  and  Exchange  Commission 
and  Ceilifomia  Public  Utilities 
Commission. 
Comment  Date:  June  18.  2003. 

4.  Carolina  Power  &  Light  Company 

(Docket  No.  ER03-540-O06] 

Take  notice  that  on  May  23,  2003, 
Carolina  Power  &  Light  Company  and 


Florida  Power  Corporation  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Conunission  a  revision  of  the 
compliance  filings  submitted  on  May  15 
and  20,  2003  in  Docket  Nos.  ER03-540- 
003  and  004.  The  revised  compliance 
filing  implements  modifications  to  the 
credit  security  provisions  of  their  Open 
Access  Transmission  Tariffs,  to  become 
effective  May  14,  2003,  in  compliance 
with  the  Conmiission's  May  9,  2003 
Order  Accepting  in  part  and  Rejecting  in 
part  Tariff  Sheets  as  Modified  (103 
F'ERC  §61,159). 

Carolina  Power  &  Light  Company 
states  that  this  filing  was  served  upon 
the  parties  to  this  proceeding,  the  North 
Carolina  Utilities  Commission,  the 
South  Carolina  Public  Service 
Commission  and  the  Florida  Public 
Service  Commission. 

Comment  Date:  June  13,  2003. 

5.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER03-869-000] 

Take  notice  that  on  May  23,  2003, 
piu-suant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.12  of  the 
Commission's  regulations,  the  Midwest 
Independent  Transmission  System 
Operator,  Inc.  (Midwest  ISO)  submitted 
for  filing  a  Letter  Agreement  which 
establishes  a  new  Operating  Protocol 
among  Michigan  Electric  Transmission 
Company,  LLC,  Kinder  Morgan 
Michigan,  LLC  and  the  Midwest  ISO. 

Midwest  ISO  states  that  a  copy  of  this 
filing  was  sent  to  Michigan  Electric 
Transmission  Company,  LLC  and 
Kinder  Morgan  Michigan,  LLC. 

Comment  Date;  June  13,  2003. 

6.  Bangor  Hydro>Electric  Company 

(Docket  No.  ER03-670-000) 

Take  notice  that  on  May  23,  2003, 
Bangor  Hydro-Electric  Company  (BHE) 
tendered  for  filing  Notices  of 
Cancellation  of  its  FERC  Electric  Tariff 
Original  Volume  No.  5  (Open  and 
Maintenance  Agreement  between  Great 
Northern  Paper,  Inc.,  Great  Lakes  Power, 
hic.  (GLPI)  and  BHE  (O&M  Agreement)) 
effective  May  16,  2003.  BHE  states  that 
they  also  filed  a  Termination  Agreement 
between  GLPI  and  BHE  addressing  the 
applicability  of  the  indemnification 
provisions  of  the  O&M  Agreement  to 
acts  occurring  prior  to  May  16,  2003  as 
well  as  final  payments  due  under  the 
O&M  Agreement. 

BHE  states  that  copies  of  the  filing 
were  served  upon  the  parties  to  the 
Operation  and  Maintenance  Agreement, 
the  Maine  Public  Utilities  Commission, 
and  Maine  Public  Advocate. 

Comment  Date;  June  13,  2003. 


7.  Bangor  Hydro-Electric  Company 

[Docket  No.  ER03-871-0001 

Take  notice  that  on  May  23,  2003, 
Bangor  Hydro-Electric  Company  (BHE) 
filed  a  Construction  Agreement  between 
BHE  and  Brascan  Energy  Marketing,  Inc. 
(BEMI)  for  the  BHE/Great  Northern 
Paper  Company — Millinocket  115kV 
Interface  Project,  an  Intercormection 
Agreement  between  BHE  and  Great 
Lakes  Hydro  American  L.L.C.  (GLHA), 
an  Intercormection  Agreement  between 
BHE  and  Katahdin  Paper  Company,  Inc., 
and  an  Undivided  Ownership, 
Operation,  and  Maintenance  Agreement 
between  BHE  and  GLHA  (collectively, 
the  Agreements)  BHE  requests  an 
effective  date  of  May  16,  2003  for  the 
Agreements. 

Comment  Date:  June  13,  2003. 

8.  Southern  Company  Services,  Inc. 

(Docket  No.  ER03-872-OO0J 

Teike  notice  that  on  May  23,  2003, 
Southern  Company  Services,  Inc.  (SCS), 
acting  on  behalf  of  Georgia  Power 
Company  (GPC),  filed  with  the  Federal 
Energy  Regulatory  Commission  the 
Interconnection  Agreement  between 
GPC  and  Southern  Power  Company 
dated  as  of  May  23,  2003  for  the 
Franklin  CC  Unit  3.  SCS  states  that  the 
Interconnection  Agreement  sets  forth 
the  terms  and  conditions  for  the 
interconnection  of  the  Franklin  CC  Unit 
3  to  the  GPC  electric  system. 

Comment  Date:  June  13,  2003. 

9.  New  York  Independent  System 
Operator,  Inc.  « 

JDocket  No.  ER03-873-000] 

Take  notice  that  on  May  23,  2003,  the 
New  York  Independent  System 
Operator,  Inc.  (NYISO)  filed  proposed 
revisions  to  the  NYISG's  Market 
Administration  and  Control  Area 
Services  Tariff.  NYISO  states  that  the 
proposed  revisions  are  intended  to 
remove  the  requirement  that  the  NYISO 
determine  whether  or  not  the  Long 
Island  reserves  constraint  specifically 
caused  a  unit  to  be  committed.  The 
NYISO  has  requested  that  the 
Commission  make  the  filing  effective  on 
September  30,  2001. 

"The  NYISO  has  served  a  copy  of  this 
filing  to  all  parties  that  have  executed 
Service  Agreements  under  the  NYISO's 
Open-Access  Transmission  Tariff  or 
Services  Tariff,  the  New  York  State 
Public  Service  Commission  and  to  the 
electric  utility  regulator^'  agencies  in 
New  Jersey  and  Pennsylvania. 

Comment  Date:  June  13,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
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Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  rde  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
ft-ee  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001{a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-14232  Filed  6-5-03;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docks!  No.  EG03-72-000,  et  al.] 

Whiting  Clean  Energy,  Inc.,  et  al.; 
Electric  Rate  and  Corporate  Filings 

May  29.  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Whiting  Clean  Energy,  Inc. 

(Docket  No.  EG03-72-0O01 

Take  notice  that  on  May  21,  2003, 
Whiting  Leasing  LLC  (WL),  801  East 
86th  Avenue,  Merrillville,  Indiana 
46410.  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  Application  for  Determination  of 
Exempt  Wholesale  Generator  Status 
pursuant  to  part  365  of  the 
Commission's  Regulations  and  Section 


32  of  the  Public  Utility  Holding 
Company  Act,  as  amended  (the 
Application). 

WL  states  that  it  is  an  Indiana 
Corporation  that  will  own  and  lease  a 
gas-fired  combined  cycle  cogeneration 
facility  rated  at  approximately  525  MW 
capacity  and  that  the  facility  will  be 
used  for  the  generation  of  electricity 
exclusively  for  sale  at  wholesale.  WL 
further  states  that  copies  of  this 
application  have  been  served  upon  the 
Indiana  Utility  Regulatory  Commission 
and  the  Securities  and  Exchange 
Commission. 

Comment  Date:  June  11,  2003. 

2.  Phibro  Inc. 

[Docket  No.  ER95-430-0241 

Take  notice  that  on  May  27.  2003. 
Phibro  Inc.,  tendered  for  filing  an 
updated  market  power  analysis  in 
compliance  with  the  Commission's 
orders  authorizing  Phibro  Inc.,  to  engage 
in  wholesale  sales  of  electric  power  at 
market-based  rates. 

Comment  Date:  June  17,  2003. 

3.  Entergy  Services,  Inc. 

[Docket  No.  ER02-1 783-001) 

Take  notice  that  on  May  27.  2003. 
Entergy  Services.  Inc..  on  behalf  of 
Entergy  Arkansas.  Inc.,  Entergy  Gulf 
States,  Inc.,  Entergy  Louisiana.  Inc.. 
Entergy  Mississippi,  Inc.,  and  Entergy 
New  Orleans,  Inc.,  (collectively,  the 
Entergy  Operating  Companies)  tendered 
for  filing  a  compliance  refund  report  in 
accordance  with  the  Commission's  letter 
order  in  Docket  No.  ER02-1 783-000 
issued  April  11,2003. 

Comment  Date:  June  17,  2003. 

4.  Southern  California  Edison  Company 

(Docket  No.  ER03-142-0O4) 

Take  notice  that  on  May  27.  2003. 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  revised  rate 
sheets  for  its  Transmission  Owner  Tariff 
(TO  Tariff).  FERC  Electric  Tariff.  Second 
Revised  Volume  No.  6,  and  for  its 
Existing  Transmission  Contracts  with 
the  city  of  Colton.  California.  SCE  states 
that  the  purpose  of  this  filing  is  to 
comply  with  the  Federal  Energy 
Regulatory  Commission's  Order  On 
Compliance  and  Rehearing  dated  May 
12.  2003.103  FERC  \  61,166. 

SCE  states  that  copies  of  this  filing 
were  served  upon  the  Service  List 
compiled  by  the  Secretary  in  this 
docket. 

Comment  Date:  June  17,  2003. 

5.  San  Diego  Gas  &  Electric  Company 

[Docket  No.  ER03-2 17-003] 

Take  notice  that  on  May  27,  2003,  San 
Diego  Gas  &  Electric  Company  (SDG&E) 


pursuant  to  FERC's  Order  issued 
January  24.  2003,  102  FERC  \  61,063, 
tendered  for  filing  Service  Agreements 
Nos.  17  and  18  to  its  FERC  Electric 
Tariff,  First  Revised  Volume  No.  6. 
SDG&E  states  that  these  agreements 
were  accepted  for  filing  on  January  24, 
2003,  conditioned  upon  SDG&E's  filing 
of  designations  for  both  interconnection 
agreements  in  compliance  with  Order 
No.  614  and  Section  35.9(a)  of  the 
Commission's  Regulations. 

SDG&E  states  that  copies  of  the  filing 
have  been  served  on  Termoelectrica  de 
Mexicali  S.  de  R.L.  de  C.V., 
Termoelectrica  U.S..  LLC,  and  on  the 
California  Public  Utilities  Commission. 

Comment  Date:  June  17.  2003. 

6.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER03-5 19-001) 

Take  notice  that  on  May  27,  2003, 
Virginia  Electric  and  Power  Company, 
doing  business  as  Dominion  Virginia 
Power,  tendered  for  filing  an 
amendment  to  its  February  11,  2003 
filing  of  the  revised  Generator 
Interconnection  and  Operating 
Agreement  (Interconnection  Agreement) 
between  Dominion  Virginia  Power  and 
Old  Dominion  Electric  Cooperative,  Inc. 
(ODEC)  to  interconnect  ODEC's  Marsh 
Run  CT  Project  with  Dominion  Virginia 
Power's  transmission  system.  Dominion 
Virginia  Power  states  the  amendment  is 
in  response  to  the  Conunission's  April 
1 1 ,  2003  letter  requesting  additional 
information  regarding  the 
Interconnection  Agreement. 

Dominion  Virginia  Power  states  that 
copies  of  the  filing  were  served  upon 
ODEC  and  the  Virginia  State 
Corporation  Commission. 

Comment  Date:  June  17,2003. 

7.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER03-787-0011 

Take  notice  that  on  May  27.  2003, 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
submitted  for  filing,  pursuant  to  Section 
205  of  the  Federal  Power  Act  and 
Section  35.12  of  the  Commission's 
regulations,  an  executed 
Interconnection  and  Operating 
Agreement  among  Interstate  Power  and 
Light  Company,  a  wholly  owmed 
subsidiary  of  Alliant  Energy  and  Flying 
Cloud  Power  Partners,  LLC. 

Midwest  ISO  states  that  a  copy  of  this 
filing  was  sent  to  Interstate  Power  and 
Light  Company  and  Flying  Cloud  Power 
Partners,  LLC. 

Comment  Date:  Jime  17,  2003. 
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8.  Lamar  Power  Partners,  LP 

[Docket  No.  ER03-874-000) 

Take  notice  that  on  May  27,  2003, 
Lamar  Power  Partners,  LP  tendered  for 
filing  a  Notice  of  Cancellation  pursuant 
to  18  CFR  35.15  in  order  to  reflect  the 
cancellation  of  its  market-based  rate 
tariff,  designated  as  FERC  Electric  Tariff, 
Original  Voliune  No.  1,  originally 
accepted  for  filing  in  Docket  No.  EROO- 
1844-000. 

Comment  Date:  June  17,  2003 

9.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER03-875-000] 

Take  notice  that  on  May  27,  2003,  the 
California  Independent  System  Operator 
Corporation  (CAISO)  submitted  an 
amendment  to  the  CAISO  Tariff 
(Amendment  No.  52).  CAISO  states  that 
Amendment  No.  52  eliminates  the 
requirement  that  System  Resources 
submitting  Energy  bids  into  the  CAISO 
Real  Time  Markets  limit  such  bids  to 
$0/MWh.  The  CAISO  proposes  that 
System  Resources  be  permitted  to 
submit  bids  above  $0/MWh  in  the 
CAISO  Real  Time  Markets. 

CAISO  states  that  it  has  served  copies 
of  Amendment  No.  52  upon  the  Public 
Utilities  Commission  of  the  State  of 
California,  the  California  Energy 
Commission,  the  California  Electricity 
Oversight  Board,  and  upon  all  parties 
with  effective  Scheduling  Coordinator 
Service  Agreements  imder  the  CAISO 
Tariff.  In  addition,  the  ISO  states  that  it 
is  posting  Amendment  No.  52  on  the 
CAISO  Home  Page. 

Comment  Date:  ]une  17,  2003. 

10.  Illumina  Energy  Solutions,  Inc. 

[Docket  No.  ER03-876-0001 

Take  notice  that  on  May  27,  2003, 
Illumina  Energy  Solutions,  Inc., 
(Illumina)  petitioned  the  Commission 
for  acceptance  of  Illumina  Rate 
Schedule  FERC  No.  1;  the  granting  of 
certain  blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  regulations. 

Comment  Dote;  June  17,  2003. 

11.  Southern  California  Edison 
Company 

[Docket  No.  ER03-877-O00] 

Take  notice  that  on  May  27,  2003, 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  a  Facilities 
Agreement  under  SCE's  Transmission 
Owner  Tariff  (Tariff)  between  SCE  and 
Southern  California  Public  Power 
Authority  (SCPPA). 

SCE  states  that  the  Facilities 
Agreement  specifies  the  terms  and 
conditions  pursuant  to  which  SCE  vvill 


engineer,  design,  construct,  install  and 
own  the  Reliability  Upgrades  to  SCE's 
electrical  system  as  a  result  of  SCPPA's 
intent  to  construct  and  interconnect  the 
Magnolia  Power  Project  to  the  City  of 
Burbank's  Olive  Substation  and  transmit 
a  maximum  of  ^0  MW  of  generation 
through  the  Los  Angeles  Department  of 
Water  and  Power's  electrical  system. 

SCE  states  that  copies  of  this  filing 
were  served  upon  the  Public  Utilities 
Commission  of  the  State  of  California 
and  SCPPA. 

Comment  Date:  ]une  17,  2003. 

12.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER03-878-000J 

Take  notice  that  on  May  27,  2003, 
PJM  Interconnection,  L.L.C.  (PJM), 
submitted  for  filing  a  construction 
service  agreement  among  PJM,  Waymart 
Wind  Farm  L.P.,  and  PPL  Electric 
Utilities  Corporation.  PJM  requests  a 
waiver  of  the  Commission's  60-day 
notice  requirement  to  permit  the 
requested  May  12,  2003  effective  date 
for  the  agreement. 

PJM  states  that  copies  of  this  filing 
were  served  upon  the  parties  to  the 
agreement  and  the  state  regulatory 
commissions  within  the  PJM  region. 

Comment  Date:  June  17,  2003. 

13.  Dominion  Energy  Marketing,  Inc. 

[Docket  No.  ER03-881-O00] 

Take  notice  that  on  May  27,  2003, 
Dominion  Energy  Marketing,  Inc. 
(DEMI)  tendered  for  filing  writh  the 
Federal  Energy  Regulatory  Commission 
(Commission)  its  request  to  amend  the 
Western  Systems  Power  Pool  (WSPP) 
Agreement  to  include  DEMI  as  a 
participant.  DEMI  requests  that  the 
Commission  allow  the  amendment  to 
tfie  WSPP  Agreement  to  become 
effective  on  May  27,  2003. 

DEMI  states  that  a  copy  of  this  filling 
has  been  served  upon  the  WSPP 
Executive  Committee  Chair,  WSPP 
Operating  Committee  Chair,  WSPP 
General  Counsel,  and  Arizona  Public 
Service  Company. 

Comment  Date;  June  17,  2003. 

14.  Valero  Refining  Company, 
California 

[Docket  No.  ER03-884-000] 

Take  notice  that  on  May  27,  2003, 
Valero  Refining  Company — California, 
tendered  for  filing  a  Notice  of 
Cancellation,  pursuant  to  18  CFR  35.15, 
giving  notice  of  cancellation  of  its 
market-based  electric  tariff  filed  with 
the  Conunission  and  approved  by  letter 
order  issued  April  23,  2002. 

Comment  Date:  June  17,  2003. 


Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  RuJes  211 
and  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  {18<:FR  385.211 
and  385.214).  Protests  vnll  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be. 
taken,  but  will  not  serve  .to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  doctunent.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-14233  Filed  6-5-03;  8:45  amj 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RM96-1-000] 

Regulations  Governing  Off-the-Recofd 
Communications;  Public  Notice 

May  30,  2003. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h),  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
commiuiications. 

Order  No.  607  (64  FR  51222, 
September  22,  1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  sununary  of  the  substance 
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of  any  oral  communication,  to  the 
Secretary. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  Hie 
associated  with,  but  not  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 


communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  should  serve  the 
document  on  all  parties  listed  on  the 
official  service  list  for  the  applicable 
proceeding  in  accordance  with  Rule 
2010,  18  CFR  385.2010. 
Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6,  made  under  18  CFR 
385.2201(e)(l){v). 


The  following  is  a  list  of  prohibited 
and  exempt  communications  recently 
received  in  the  Office  of  the  Secretary. 
The  communications  listed  are  grouped 
by  docket  numbers.  These  Hlings  are 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  dociunent. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlmeSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659. 


Docket  No. 


Presenter  or 
requester 


1   Project  No  2342-000 
1   CP03-75-000  


ProhibitMl 
Exempt 


5-22-03 
5-30-03 


Keith  Bonney. 

Joanne 
Wachholder. 


Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-14235  Filed  6-5-03;  8:45  am) 

MLUNO  COM  S717-«1-f 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  ^ 

[Project  Nos.  2181-014  and  2697-014] 

Northern  States  Power  Company; 
Notice  of  Site  Visit 

May  30.  2003. 

a.  Date  and  Time  of  Site  Visit:  June 
18,  2003, 1  p.m.  to  5  p.m.,  and  June  19. 
2003,  8:30  a.m.  to  12  p.m. 

b.  Place:  We  will  meet  at  the 
Menomonie  Project  powerhouse  (300 
2nd  Street  NW.,  Menomonie,  WI)  at  1 
p.m.  on  June  18,  2003.  On  June  19. 
2003.  we  will  meet  at  the  Cedar  Falls 
Project  powerhouse  (N7075  540th 
Street,  Menomonie,  WI)  at  8:30  a.m. 

Applicant  Contact:  Lloyd  Everhart, 
Xcel  Energy.  (715)839-2692. 

c.  FERC  Contact:  John  Ramer, 
(202)502-8969;  john.ramerdferc.gov. 

d.  Purpose  of  the  Site  Visit: 
Applications  for  new  hydropower 
licenses  for  the  Menomonie  and  Cedar 
Falls  Projects  have  been  Hied  with  the 
Federal  Energy  Regulatory  Commission 
(FERC).  and  the  FERC  staff  is  presently 
reviewing  these  applications,  part  of 
staffs  review  process  is  to  assess  the 
proposed  projects'  potential  effects  on 
environmental  resources  and  to  make 


recommendations  to  protect  or  enhance 
those  resources,  if  needed.  Staff  needs 
complete  and  adequate  information 
before  they  can  complete  their  review  of 
these  applications.  Therefore,  the  FERC 
staff  intends  to  visit  the  Menomonie  and 
Cedar  Falls  Hydropower  Projects,  FERC 
Nos.  P-2181  and  P-2697,  respectively, 
to  familiarize  themselves  with  the 
project  facilities  and  operations,  and 
any  resources  that  could  be  aiTected  by 
licensing  these  projects. 

e.  Proposed  Schedule  and  Location: 
We  will  meet  at  the  Menomonie  Project 
powerhouse  at  1  p.m.  on  June  18,  2003, 
and  Hrst  tour  the  powerhouse  and  dam 
facilities.  We  will  then  tour  the  project 
impoundment  and  stop  at  regreational 
facilities  and  other  points  of  interest, 
completing  the  Menomdnie  Project  tour 
by  5  p.m.  On  June  19,  2003.  we  will 
meet  at  the  Cedar  Falls  Project 
powerhouse  at  8:30  a.m.,  and  first  tour 
the  powerhouse  and  dam  facilities.  This 
will  be  followed  by  a  tour  of  the 
reservoir  and  points  of  interest  around 
the  reservoir,  which  will  conclude  by  12 
p.m. 

f.  All  local,  state,  and  Federal 
agencies,  Indian  Tribes,  and  interested 
parties,  are  hereby  invited  to  accompany 
FERC  staff  on  this  site  visit.  If  you  want 
to  participate  and  need  further 
information  regarding  schedule, 
location,  or  agenda,  please  contact:  John 
Ramer  at  (202)502-8969,  Peter  Foote  at 


(716)568-0425,  or  the  applicant  contact 
listed  above. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-14234  Filed  6-5-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

[OAR-2003-0070.  FRL-7509-3] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  The  SunWise 
School  Program 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (0MB):  The 
SunWise  School  Prograni,  Global 
Programs  Division,  EPA  ICR  No. 
1904.01,  expiration  date:  11/30/03. 
Before  submitting  the  ICR  to  OMB  for 
review  and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
continuing  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  August  5,  2003. 
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ADDRESSES:  Follow  the  detailed 
instructions  in  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kristin  Kenausis,  Office  of  Atmospheric 
Programs,  Global  Programs  Division, 
U.S.  Enviroiunental  Protection  Agency, 
1200  Pennsylvania  Ave.,  NW.,  (6205J), 
Washington,  DC  20460,  (202)  564-2289, 
kenausis.kristin@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
established  a  public  docket  for  this  ICR 
under  Docket  ID  number  OAR-2003- 
0070,  which  is  available  for  public 
viewing  at  the  Air  and  Radiation  Docket 
in  the  EPA  Docket  Center  (EPA/DC), 
EPA  West,  Room  B102, 1301 
Constitution  Ave.,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566—1744,  and  the  telephone  number  for 
Air  and  Radiation  Docket  is  (202)  1744. 
An  electronic  version  of  the  public 
docket  is  available  through  ^A  Dockets 
(EDOCKET)  at  http://www.epa.gov/ 
edocket.  Use  EDOCKET  to  obtain  a  copy 
of  the  draft  collection  of  information, 
submit  or  view  public  comments,  access 
the  index  listing  of  the  contents  of  the 
public  docket,  and  to  access  those 
dociunents  in  the  public  docket  that  are 
available  electronically.  Once  in  the 
system,  select  "search,"  then  key  in  the 
docket  ID  number  identified  above. 
Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  within  60 
days  of  this  notice,  and  according  to  the 
following  detailed  instructions:  Submit 
your  comments  to  EPA  online  using 
EDOCKET  (our  prefefted  method),  by 
email  to  a-and-r-DocJcei@epa.gov,  or  by 
mail  to:  EPA  Docket  Center, 


Environmental  Protection  Agency,  Air 
and  Radiation  Docket,  Mailcode  6102T, 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronicjJly  or  in 
paper,  wiJl  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  Ffl  38102  (May 
31,  2002),  or  go  to  http://www.epa.gov./ 
edocket. 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  elementary 
and  middle  school  students,  parents, 
and  teachers  (SIC  Div.  I:  Group  8211). 

Title:  SunWise  School  Program;  (OMB 
Control  Number  2060-0439;  EPA  ICR 
No.  1904.01,  expiring  on  11/30/03). 

Abstract:  The  goal  of  the  Sim  Wise 
School  Program  is  to  teach  children  and 
their  care  givers  how  to  protect 
themselves  from  overexposure  to  the 
sun.  The  SunWise  School  Program 
recognizes  the  challenge  of  measuring 
the  progress  and  evaluating  the 


effectiveness  of  an  environmental  and 
public  health  education  program  where 
the  ultimate  goal  is  to  reduce  risk  and 
improve  public  health.  Therefore,  the 
continual  and  x:areful  evaluation  of 
program  effectiveness  through  a  variety 
of  means,  including  data  from  pre-  and 
post-intervention  surveys,  tracking  and 
monitoring  of  classroom  activities  and 
school  policies,  and  advisory  board 
meetings,  is  necessary  to  monitor 
progress  and  refine  the  program. 
Surveys  to  be  developed  and 
administered  include:  (1)  Student 
siuvey  to  identify  current  sim  safety 
knowledge  and  behaviors  among 
students;  (2)  Parent  survey  to  compare 
findings  with  those  of  their  children  as 
well  as  to  draw  comparisons  with  the 
benchmarks  established  in  other 
national  siuveys;  and  (3)  Teacher 
questionnaire  for  measuring  their 
receptivity  to  the  educational 
component  of  the  Program.  The  data 
will  be  analyzed  and  results  will 
indicate  the  Program's  effect  on 
participants'  sim-protection  attitudes 
and  behaviors.  Responses  to  the 
collection  of  information  are  voluntary. 
All  responses  to  the  collection  of 
information  remain  anonymous  and 
confidential.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMDB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  chapter  15. 

Burden  Statement:  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  .5  hours  per 
response. 


\ 

Number  to  be  surveyed  annually  ^                              "^ 
(A) 

Total  hours 
burden 

(B) 

Rate  per 
hour  ($) 

(C) 

Total  cost 
(D=B*C) 

(0) 

3,000  Students 

3,000 
500 
250 

0 

$36.88 

20.29 

'o 

1 ,000  Teachers .-. 

$18,440.00 
5  072  50 

1,000  Parents 

Total  (annual)  

3,750 

23,512.50 

ICR  Total  (3  years) 

11,250 

70  537  50 

-    .          ^       '                                    

The  contractor  (Boston  University 
Medical  Center)  will  assist  EPA  in  data 
collection  and  analysis.  EPA  has 
contracted  for  a  total  of  400  professional 
hours.  At  an  average  rate  of  $100  per 
hour,  the  total  cost  for  the  contractor  is 
$40,000  annually.  Agency  burden  to 
manage  this  contract  is  estimated  at  4 
hours/month  or  48  hours  annually.  The 


cost  of  this  labor  will  be  calculated 
based  on  a  GS-12,  Step  5  pay  level 
($44.75/hoiu'  using  the  salary  associated 
vdth  this  grade  and  step,  miiltiplied  by 
a  benefits  factor  of  1.6 '  6).  Total  hours 
(48)  multiplied  by  $44.75  per  hour 
amounts  to  a  total  agency  labor  cost  of 
$2,196/per  annum. 


Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
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information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  sources: 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  May  28.  2003. 
Dmsilla  HufTord, 

Director.  Global  Programs  Division. 

(FR  Doc.  0.3-14323  Filed  6-5-03;  8:45  am] 

BILLING  CODE  0S60-50-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6640-8] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5073  OR  (202)  260-5075. 

Weekly  receipt  of  Environmental  Impact 

Statements 
Filed  May  26,  2003  Through  May  30, 

2003 
Pursuant  to  40  CFR  1506.9. 

EIS  No.  030251,  Final  EIS.  NPS.  MT. 
Glacier  National  Park — Going-to-Sun 
Road  Rehabilitation  Plan  to  Protect 
and  Preserve  a  National  Historic 
Landmark,  Waterton-Glacier 
International  Peace  Park,  The  World's 
First  International  Peace  Park,  A 
World  Heritage  Site,  MT,  Wait  Period 
Ends:  June  30.  2003.  Contact:  Mary 
Riddle  (406)  888-7898.  The  above 
NPS  EIS  should  have  appeared  in  the 
5/30/2003  Federal  Register.  The  30- 
day  Wait  Period  is  Calculated  from  5/ 
30/2003. 

EIS  No.  030252.  Final  EIS,  AFS,  IL. 
Natural  Area  Trails  Project, 
Construction.  Reconstruction. 
Maintenance  and  Designation  of 
Trails  for  Hikers  and  Equestrian  Use. 
Approval  of  Site-Specific  Mitigation 
and/or  Monitoring  Standards, 
Shawnee  National  Forest,  Jackson, 
Pope,  Johnson,  Union,  Hardin  and 
Saline  Counties.  IL,  Wait  Period  Ends: 
July  7.  2003,  Contact:  Richard  Johnson 
(618)253-7114. 

EIS  No.  030253.  Draft  EIS,  FHW,  IL,  U.S. 
Route  20  (FAP  301)  Project, 
Construction  from  Illinois  Route  84 
NoAh  of  Galena  to  Bolton  Road 
Northwest  of  Freeport,  NPDES  Permit 
and  U.S.  Army  COE  Section  404 
Permit,  Jo  Daviess  and  Stephenson 
Counties,  IL  Comment  Period  Ends: 


July  21,  2003.  Contact:  Norman  R. 
Stoner (217)  492-4640. 

EIS  No.  030254,  Draft  Supplement, 
DOE.  TN.  GA.  TX.  SC.  MO, 
Programmatic  EIS — Stockpile  and 
Management  for  a  Modern  Pit  Facility 
(MPF)  Construction  and  Operation. 
Site  Location:  Savannah  River  Site, 
SC;  Los  Alamos  Site,  NM;  Nevada 
Test  Site;  Carlsbad  Site.  NM;  and 
Pantex  Site,  TX  and  Plutonium  Pit 
Manufacturing  Capabilities  Upgrading 
at  Los  Alamos  National  Laboratory 
(LANL),  NM.  Contact:  James  Rose 
(202)  586-5484.  This  document  is 
available  on  the  Internet  at:  http:// 
www.mpfeis.com. 

EIS  No.  030255,  Final  EIS,  \fMS,  AL, 
MS,  TX,  FL,  LA,  Eastern  Gulf  of 
Mexico  Outer  Continental  Shelf  Oil 
and  Gas  Lease  Sales  189  (proposed  for 
2003)  and  197  (proposed  for  2005) 
Leasing  Program  2002-2007,  Eastern 
Planning  Area,  Counties  and  Parishes 
of  TX,  LA,  MS,  AL  and  FL,  Wait 
Period  Ends:  July  7,  2003,  Contact:  Dr. 
Kay  Marano  Briggs  (703)  787-1646. 

EIS  No.  030256.  Final  EIS,  AFS.  OR, 
Rimrock  Ecosystem  Restoration 
Project,  To  Promote  Healthy  and 
Sustainable  Watershed  Conditions, 
Implementation,  Umatilla  National 
Forest,  Heppner  Ranger  District, 
Grant,  Morrow  and  Wheeler  Counties, 
OR,  Wait  Period  Ends:  July  7,  2003, 
Contact:  Dave  Kendrick  (541)  676- 
9187.  This  document  is  available  on 
the  Internet  at:  http://www.fs.fed.us/ 
r6/uma/nepa/readroom.htm. 

EIS  No.  030257,  Draft  EIS,  AFS,  MT, 
Logan  Creek  Ecosystem  Restoration 
Project,  To  Reduce  Hazardous  Fuel 
across  the  Landscape,  Restore  or 
Maintain  Vegetation  Management. 
Flathead  National  Forest.  Tally  Lake 
Ranger  District.  Flathead  County,  MT, 
Comment  Period  Ends:  July  21,  2003, 
Contact:  Bryan  Donner  (406)  863- 
5408. 

Amended  Notices 

EIS  No.  030216,  Draft  EIS,  FHW,  OH, 
OH-161/37  Improvement,  from  OH- 
161  (New  Albany  Bvpass)  to  west  of 
OH-161/37  Interchange  with  OH-16, 
Funding,  Franklin  and  Licking 
Counties,  OH,  Comment  Period  Ends: 
July  18,  2003,  Contact:  Roger  Ryder 
(614)  469-6896.  Revision  of  FR  notice 
published  on  05/16/2003:  Change  in 
Contact  Person  Name  and  Telephone 
Number. 

EIS  No.  030238,  Draft  EIS,  DOE,  OR, 
Northeast  Oregon  Hatchery  Program. 
Grande  Ronde — Imnaha  Spring 
Chinook  Hatchery  Modification  and 
Modernization  of  Two  Existing 
Hatchery  Facilities  and  Construction 
of  Three  NeW  Auxiliary  Hatchery 


Facilities.  Wedlowa  County,  OR. 
Comment  Period  Ends:  July  7.  2003. 
Contact:  Mickey  Carter  (503)  230- 
5885.'  Revision  of  FR  Notice  Published 
on  5/23/2003:  Correction  of  Lead 
Agency  from  DOA  to  DOE. 
EIS  No.  030247,  Draft  EIS,  CGD.  LA, 
Port  Pelican  Deepwater  Port 
Construction  and  Operation.  License 
Approval.  Vermillion  Lease  Block  140 
on  the  Continental  Shelf  in  the  Gulf 
of  Mexico  southwest  of  Freshwater 
City.  LA,  Comment  Period  Ends:  July 
15,  2003,  Contact:  Mark  Prescott  (202) 
267-0225.  Revision  of  FR  notice 
published  on  5/30/2003:  Correction  of 
Title  Block  40  Should  be  Block  140. 

Dated:  June  3.  2003. 
B.  Katherine  Biggs, 

Associate  Director.  NEPA  Compliance 
Division.  Office  of  Federal  Activities. 

(FR  Doc.  03-14331  Filed  6-5-03;  8:45  am] 

BILLING  COOE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7508-5] 

Office  of  Environmental  Justice; 
Environmental  Justice  Coilatiorative 
Problem-Solving  Grant  Program 
Request  for  Applications  (May  30, 
2003-September  30,  2003) 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  solicit  applications  from  eligible 
community-based  organizations  in  order 
foi'  the  U.S.  Enviroamental  Protection 
Agency  (EPA)  to  provide  financial 
assistance  to  those  organizations 
through  the  new  Environmental  Justice 
CoHaborative  Problem-Solving  Grant 
Program  described  in  this  notice. 
Community-based  organizations  who 
are  eligible  to  receive  financial 
assistance  must  be  non-government, 
nonprofit  organizations  currently 
exempt  from  taxation  under  section  501 
(c)  (3)  of  the  Internal  Revenue  Code  or 
exempt  under  applicable  state  law,  and 
working  on  or  planning  to  work  on 
projects  to  address  local  environmental 
and/or  public  health  concerns  in  their 
communities.  All  awards  will  be  made 
in  the  form  of  a  Federal  grant  in  the 
amount  of  $100,000.00  to  be  used  over 
a  three-year  period. 

This  Request  for  Applications  Includes 
the  Following 

I.  Scope  and  Purpose  of  the  Request  for 
Applications 

II.  Commonly  Asked  Questions  About 
Environmental  Justice 
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III.  Description  of  the  Environmental  Justice 
Collaborative  Problem-Solving  Model 

IV.  Evaluation  Criteria  (Performance 
Measures)  for  Collaborative  Problem* 
Solving  Grant  Program 

V.  Environmental  Justice  Collaborative 
Problem-Solving  Grant  Application 
Instructions 

VJ.  Selection  Process  and  Program  Schedule 
VII.  Reporting  Requirements/Special 
Conditions 

Translations  Available 

A  Spanish  translation  of  this  material 
is  available  at  1-800-952-6215.  It  can 
also  be  downloaded  from:  http:// 
www.epa.gov/compliance/recent/ 
ej.html. 

I,  Scope  and  Purpose  of  Request  for 
Applications 

The  purpose  of  this  notice  is  to  solicit 
applications  from  eligible  community- 
based  organizations  in  order  for  the  U.S. 
Environmental  Protection  Agency  to 
provide  financial  assistance  to  those 
organizations  through  the  new 
Environmental  Justice  Collaborative 
Problem-Solving  Grant  Program 
described  in  this  notice.  Community- 
based  organizations  who  are  eligible  to 
receive  financial  assistance  must  be 
non-government,  nonprofit 
organizations  currently  exempt  from 
taxation  under  section  501  (c)  (_3)  of  the 
Internal  Revenue  Code  or  exempt  imder 
applicable  state  law,  and  working  oh  or 
plaiming  to  work  on  projects  to  address 
local  environmental  and/or  public 
health  concerns  in  their  communities. 
All  awards  will  be  made  in  the  form  of 
a  Federal  grant  to  15  community-based 
organizations  in  the  amount  of 
$100,000.00  to  be  used  over  a  three-year 
period. 
Identification  Number:  CFDA  66.306. 
Date  of  Notification:  May  30.  2003. 
Submission  Due  Date:  September  30. 
2003.   • 

EPA's  Office  of  Environmental  Justice 
(OEJ),  in  coordination  with  the  Federal 
Interagency  Working  Group  on 
Environmental  Justice  (IWG),  has 
developed  an  Environmental  Justice 
Collaborative  Problem-Solving  Model. 
(See  section  III  of  this  RFA  for  a 
complete  description  of  this  model.) 
The  purpose  of  the  Environmental 
Justice  Collaborative  Problem-Solving 
(CPS)  Grant  Program  is  for  EPA  to 
provide  financial  assistance  to 
commimity-based  organizations  to 
utilize  this  model  to  address  one  or 
more  environmental  and/or  public 
health  issues  in  their  communities.  An 
underlying  purpose  of  the 
Environmental  Justice  CPS  Grant 
Program  is  to  replicate  lessons  learned 
so  that  the  Environmental  Justice 
Collaborative  Problem-Solving  Model 


can  be  utilized  by  other,  similarly 
situated  communities  seeking  to  address 
local  environmental  and/or  public 
health  issues. 

This  Request  for  Applications  (RFA) 
outlines  the  purpose,  goals,  and  general 
procedures  and  guidelines  for  applying 
for  the  Envirorunental  Justice  CPS 
Grants,  for  Fiscal  Year  (FY)  2003.  OEJ's 
Environmental  Justice  CPS  Grants  seek 
to  accomplish  a  strategically  defined  set 
of  objectives  that  address  one  or  more 
local  environmental  and/or  public 
health  issues  by  focusing  on  two  key 
areas  {e.g.,  capacity-building  of  the 
community  residents,  and  forming 
collaborative  partnerships).  Application 
instructions  are  provided  in  section  V  of 
this  RFA. 

Number  of  Grants  Proposed:  Fifteen 
(15)  Envirorunental  Justice  CPS  grants 
will  be  awarded  for  fiscal  year  (FY) 
2003. 

Applications  must  be  date  stamped  by 
courier  service  or  postmarked  by  U.S.  > 
Postal  Service  by  12  p.m.  Eastern  Time, 
September  30.  2003.  Use  the 
appropriate  address  below,  depending 
on  your  method  of  delivery. 

VIA  U.S.  Postal  Sendee 

U.S.  Environmental  Protection 
Agency,  Office  of  Environmental  Justice 
(MC  2201A),  1200  Pennsylvania  Ave., 
NW.,  Washington,  DC  20460-0001. 

Attention:  Linda  K.  Smith,  Project 
Officer,  Phone:  (202)  564-2602. 

VIA  Federal  Express,  Airborne,  United 
Parcel  Service,  or  Other  Courier  Service 

U.S.  Environmental  Protection 
Agency,  Office  of  Envirorunental  Justice. 
Ariel  Rios  Building  South,  Room  2232, 
1 200  Pennsylvania  Ave. ,  NW. , 
Washington,  DC  20004. 

Attention:  Linda  K.  Smith,  Project 
Officer,  Phone:  (202)  564-2602. 

Applications  Sent  by  Fax  or  E-mail  Will 
Not  Be  Accepted 

II.  Commonly  Asked  Questions  About 
Environmental  Justice 

How  Does  EPA  Define  Environmental 
fustice? 

EPA  defines  "environmental  justice" 
-as  the  fair  treatment  and  meaningful 
involvement  of  all  people  regardless  of 
race,  color,  national  origin  or  income 
with  respect  to  the  development, 
implementation,  and  enforcement  of 
environmental  laws,  regulations,  and 
policies.  Fair  treatment  means  that  no 
one  group  of  people,  including  racial, 
ethnic,  or  socioeconomic  groups,  should 
bear  a  disproportionate  share  of  the 
negative  environmental  consequences 
resulting  from  industrial,  municipal, 
and  commercial  operations  or  the 


execution  of  federal,  state,  local,  and 
tribal  environmental  programs  and 
pohcies.  Meaningful  involvement 
means  that:  (1)  Potentially  affected 
conunilnity  residents  have  an 
appropriate  opportunity  to  participate 
in  decisions  about  a  proposed  activity 
that  will  affect  their  environment  and/ 
or  health;  (2)  the  public's  contribution 
can  influence  the  regulatory  agency's 
decision:  (3)  the  concerns  of  all 
participants  involved  will  be  considered 
in  the  decision-making  process:  and  (4) 
the  decision-makers  seek  out  and 
facilitate  the  involvement  of  those 
potentially  affected. 

What  Is  the  EPA 's  Commitment  to 
Environmental  Justice? 

EPA  Administrator  Christiiie  Todd     ~ 
Whitman  reaffirmed  the  Agency's 
commitment  to  environmental  justice  as 
the  "goal  to  be  achieved  for  all 
communities  and  persons  across  this 
Nation  *   *   *  when  everyone,  regardless 
of  race,  culture,  or  income,  enjoys  the 
same  degree  of  protection  from 
environmental  and  health  hazards  and 
equal  access  to  the  decision-making 
process  to  have  a  healthy  environment 
in  which  to  live,  learn  and  work:"  In  her 
August  9,  2001,  memorandum,  the 
Administrator  directed  EPA's  senior 
managers  and  staff  to  integrate 
environmental  justice  into  all  EPA 
policies,  programs,  and  activities. 
Consequently,  in  FY  2003,  each 
Regional  and  Headquarters  Office 
developed  Environmental  Justice  Action 
Plans  to  transform  the  Adrninistrator's 
words  into  action,  with  strategic  goals 
and  measurable  results.  Each  Regional 
and  Headquarters  Office  began 
implementing  these  action  plans  which 
are  available  at:  http://epa.gov/ 
compliance/en  vironmen  tal justice.   " 
Inherently  strategic  in  nature  and 
deemed  as  'works  in  progress."  these 
action  plans  represent  the  commitments 
of  each  office  over  the  next  1-5  years. 

Consistent  with  this  commitment. 
EPA,  through  OEJ,  wHl  provide 
financial  assistance  to  those 
community-based  organizations  who 
wish  to  engage  in  capacity-building 
initiatives,  and  also  utilize  constructive 
engagement  and  collaborative  problem- 
solving  to  seek  viable  solutions  for  their 
community's  environmental  and/or 
public  health  issues.  Moreover,  OEJ  staff 
members  will  provide  hands-on 
technical  assistance  to  those  grantee 
community-based  organizations 
throughout  the  duration  of  the  grant.' 

What  Does  the  OEfMean  by  Capacity- 
Building?     - 

Capacity-building  refers  to  the 
mechanisms  a  community  uses  which 
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provide  the  residents  with  the 
information,  skills,  and  tools  to  more 
effectively  achieve  their  goals.  These 
mechanisms  may  lead  to  better 
documentation  and  assessment  of  an 
environmental  and/or  public  health 
problem.  Documentation  and 
assessment  mechanisms  range  from 
neighborhood  surveys  to  the  use  of 
mapping  tools  through  the  EPA's 
geographic  information  systems.  A 
particularly  helpful  tool  in  this  regard 
would  be  the  Enviroiunental  Justice 
Mapper  which  is  available  at:  http:// 
www.  epa  .gov/compliance/ 
whereyouhve.html.  Other  capacity- 
building  mechanisms  may  involve 
increasing  the  community's  ability  to 
understand  the  permitting  process  and 
to  use  legal  tools  to  participate  in  the 
environmental  decisionmaking  process, 
such  as  those  described  in  the 
Environmental  Law  Institute's  "A 
Citizen's  Guide  to  Using  Environmental 
Laws  to  Secure  Environmental  Justice." 
This  publication  is  available  at:  http:// 
www.  epa  .gov/compliance/resources/ 
publications/ej/citizen^uide  ei.pdf. 

A  third  type  of  capacity-building 
mechanism  may  involve  enhancing  the 
commimity's  understanding  and 
appreciation  of  the  partnership 
development  process,  consensus  ^ 
building,  and  the  use  of  alternative 
dispute  resolution  to  address  local 
enviroiunental  and/ or  public  health 
concerns. 

What  Does  the  OEJ  Mean  by 
Constructive  Engagement  and 
Collaborative  Problem-Solving? 

Constructive  engagement  and 
collaborative  problem-solving  are 
essential  approaches  to  address  local 
environmental  and/or  public  health 
concerns.  A  key  starting  point  is  the 
community's  involvement  in  clearly 
formulating  and  articulating  a  goal  to  be 
accomplished  (e.g.,  establishment  of  a 
health  clinic  or  medical  screening 
program;  or  replacement  of  diesel  buses 
with  clean  fuel  buses).  Constructive 
engagement  means  outreach  and 
education  to  affected  community 
residents  and  other  stakeholders. 
Collaborative  problem-solving  requires 
an  understanding  of  the  need  to  seek 
other  partners  such  as  industry;  federal, 
state  and  local  governments;  academia; 
and  environmental  organizations  to 
address  the  community's  environmental 
and/or  public  health  concerns.  It 
involves  developing  strategic 
partnerships,  by  including  all 
organizations  which  can  play  a  role  in 
addressing  the  problems.  Collaborative 
problem-solving  involves  a  well- 
designed  and  strategic  plan  to  sustain 
the  partnership  and  to  work  towards 


addressing  the  local  environmental  and/ 
or  public  health  issues. 

m.  Description  of  the  Environmental 
Justice  Collaborative  Problem-Solving 
Model 

The  elements  of  the  Environmental 
Justice  Collaborative  Problem-Solving 
Model  are  discussed  in  detail  in  below. 
A  sample  of  a  project  where  the 
elements  of  the  Model  have  been  used 
is  also  provided  below.  The  elements  of 
the  Environmental  Justice  Collaborative 
Problem-Solving  Model  are  discussed  in 
detail  below.  A  sample  of  a  project 
where  the  elements  of  the  Model  have 
been  used  is  also  included  below.  More 
examples  of  how  the  Model  has  been 
applied  can  be  found  on  the  Internet, 
the  "Federal  Interagency  Working 
Group  on  Environmental  Justice  Status 
Report,  (February  2002).  (http://epa.gov/ 
compliance/resources/publications/ej/ 
iwg-status-02042002.pdf),  an  evaluation 
report  for  six  of  the  2002  demonstration 
projects  http://www.epa.gov/evaluate/ 
ej.htm  and,  the  recent  2003  List  of 
Revitalization  Projects  http://epa.gov/ 
compliance/resources/publications/ej/ 
iwg-2003.pdf. 

1.  Issue  Identification,  Community 
Vision,  and  Strategic  Goal  Setting 

Long-standing  concerns  in  the 
affected  conununity  tend  to  surface  from 
the  efforts  of  one  individual  or  a  small 
group  of  individuals  who  are 
particularly  active  in  the  community. 
These  concerns  can  include 
"substantive  issues"  such  as  high 
asthma  rates,  children  suffering  from 
high  levels  of  lead  poisoning, 
undesirable  land  uses,  the  close 
proximity  of  residences  to  pollution- 
generating  facilities,  the  lack  of  parks 
and  recreational  areas,  or  the  lack  of 
access  to  health  care  or  medical 
monitoring.  These  concerns  also  can 
include  "process  issues"  such  as  the 
need  to  strengthen  public  participation, 
identifying  leaders  or  leadership 
development,  improved  education  of 
stakeholders,  and  trust  among 
stakeholder  groups  to  work  together. 
Collaborative  problem-solving  stresses 
moving  beyond  merely  identifying  the 
issues  to  formulating  viable  strategies  to 
address  and  resolve  them.  Involving  the 
broader  community  in  a  planning 
.process  usually  leads  to  greater  clarity 
in  the  goals  set,  common  understanding 
and  trust,  and  the  ability  to  act 
collectively.  Strategic  goals  should  not 
only  address  the  problem  but  also  lead 
to  greater  community  capacity,  viable 
partnerships,  and  leveraging  of 
resources-institutional,  technical,  and 
financial.  A  key  step  in  the  goal-setting 
process  is  determining  whether  or  not 


the  conditions  are  ripe  for  a 
collaborative  problem-solving  process. 
The  following  list  provides  several 
important  steps  a  community-base^ 
organization  can  take  to  identify  an 
issue,  articulate  a  community  vision, 
and  set  strategic  goals: 

•  Building  upon  existing  leadership 
and  expertise  in  the  affected 
community; 

•  Conducting  local  education  and 
outreach  efforts,  fact-finding  and 
assessments; 

•  Involving  affected  community 
residents  early  in  identifying  concerns 
and  crystallizing  issues; 

•  Identifying  early  on  potential 
partners  fi-om  all  stakeholder  groups; 

•  Building  upon  a  strong 
understanding  of  commiuiity  history 
and  practices; 

•  Building  upon  a  clearly  articulated 
commimity  vision  of  its  goals;  and, 

•  Employing  tools  for  involving  the 
affected  communify  residents  in 
planning  project  activities. 

2.  Community  Capacity  Building 

Capacity  building  refers  to 
mechanisms  which  provide  the 
community-based  organizations  with 
information,  skills,  and  tools  to  more 
effectively  achieve  the  community's 
goals.  These  mechanisms  may  involve 
better  documentation  and  assessment  of 
a  problem,  use  of  consensus  building, 
and  alternative  dispute  resolution. 
Capacity  building  efforts  should  focus 
on  residents  of  the  affected  commimity 
as  well  as  other  stakeholders. 
Leadership  skills  in  areas  such  as 
strategic  thinking,  management 
processes,  and  effective 
communications  are  very  critical.  The 
ability  to  build  trust  and  build 
partnerships  across  stakeholder  groups 
is  one  such  leadership  skill.  Therefore, 
particular  attention  should  be  paid  to 
nurturing  the  leadership  skills  of  key 
individuals  in  a  project.  Capacity 
building  and  leadership  development 
can  be  accomplished  through  a  range  of 
activities,  from  attendance  at  meetings, 
workshops,  and  training  sessions  to 
participation  in  mentoring 
opportunities.  Several  key  steps  toward 
community  capacity  building  and  to 
acquiring  successful  leadership  skills 
could  include: 

•  Building  upon  existing 
organizational  capacity  in  the  affected 
community; 

•  Identifying  specific  capacity 
building  mechanisms  which  are  tailored 
to  community  needs  and  project  goals; 

•  Fostering  capacity  through  training, 
mentoring,  technical  assistance,  or 
resource  support; 


•  Ensuring  capacity  building  for  those 
community  representatives  directly 
involved  in  the  collaborative  problem- 
solving  processes;  and 

•  Developing  processes  that  help 
ensure  capacity  building  and  leadership 
development  of  community  residents  in 
the  future. 

3.  Consensus  Building  and  Dispute 
Resolution 

Collaborative  problem-solving 
encourages  all  parties  to  seek  to  find 
common  ground  and  derive  "mutual 
gains"  from  participating  in  a  consensus 
building  process.  More  often  than  not, 
this  will  lead  to  greater  capacity  to 
address  the  community's  concerns  and 
the  eventual  resolution  of  issues. 
Moreover,  consensus  building  efforts 
often  result  in  greater  understanding 
and  trust  among  different  stakeholders   ' 
that  will  lead  to  a  greater  capacity  to 
address  other  issues.  There  also  will  be 
cases  in  which  crystallized  disputes 
requfre  the  use  of  a  facilitator  or 
mediator  to  help  resolve  such  disputes. 
There  exists  a  wide  array  of  approaches 
within  the  area  of  dispute  resolution — 
ranging  from  unassisted  negotiation  to 
arbitration — that  communities  can 
employ  to  best  suit  their  needs.  Several 
key  steps  a  community  can  employ  to 
achieve  consensus  building  and 
successful  dispute  resolution  are: 

•  Designing  processes,  both  formal 
and  informal,  to  help  ensure  fair 
treatment  and  meaningful  participation 
of  all  collaborative  problem-solving 
stakeholders; 

•  Instituting  processes  which 
promote  the  development  of  a  common 
vision,  and  goals  among  all  partners; 

•  Identifying,  nurtiu-ing  and 
promoting  collaborations  with  win/win 
scenarios  and  the  "mutual  gains" 
approach; 

•  Promoting  the  use  of  facilitation  or 
mediation  to  ensure  understanding  of 
the  consensus  building  process;  and 

•  Ensuring  that  existing  or  potential 
conflicts  are  resolved,  where  necessary, 
through  the  use  of  alternative  dispute 
resolution  fechniques. 

4.  Muki-Stakeholder  Partnerships,  and 
Resource  Mobilization 

Building  a  successful  partnership 
requires  vision,  clear  problem 
identification,  organizational  capacity 
and  commitment,  individual  leadership, 
use  of  technical  resources,  and,  in  some 
cases,  use  of  a  facilitator.  This  is  an 
evolving  process  that  grows  with 
existing  capacity  on  the  part  of  the 
affected  community  as  well  as  other 
stakeholder  groups.  Different 
stakeholder  groups  will  require  different 
assistance  to  ensure  their  effective 


participation.  For  example,  community 
groups  may  need  support  in  accessing 
government  resources  while  industry 
may  need  education  on  how  to  work 
effectively  and  proactively  with 
communities.  Well-structured 
partnerships  assemble  the  needed 
capacity  to  resolve  issues.  They  are 
important  vehicles  for  creating  a  broad- 
based  framework  that  mobilizes  the 
resoiux:es  necessary — human, 
institutional,  technical,  legal,  and 
financial — to  address  a  problem.  In  this 
way,  they  are  a  critical  part  of  a  capacity 
building  strategy.  Several  ways  to 
achieve  well  structured  multi- 
stakeholder  collaborative  partnerships 
include: 

•  Establishing  dialogues  which  lead 
to  possible  partnerships  with  all 
relevant  stakeholders/parties,  which 
invariably  include  the  community, 
business,  and  government; 

•  Ensuring  clarity  of  goals,  objectives, 
and  common  vision  among  all  members 
of, the  partnership; 

•  Developing  a  clear,  workable 
organizational  structure  and  workplan 
to  address  communications  and 
coordination  needs  of  the  collaborative 
partnership; 

•  Identifying  and  recruiting  partners 
to  address  the  resource  needs  of  a 
project  (e.g.,  human,  institutional, 
technical,  legal,  and  financial); 

•  Strengthening  partnerships  as  new 
issues  and  relationships  are  understood; 
and 

•  Establishing  processes  that  allow 
for  the  inclusion  of  new  partners  as  they 
emerge. 

5.  Supportive  and  Facilitative  Role  of 
Government 

Environmental  and  public  health 
government  agencies  can  play  an 
important  role  in  addressing  a 
commiuiity's  concerns  because  the 
agencies  are  invested  with  the  statutory 
authority  to  address  those  issues.  They 
make  decisions  of  a  regulatory  nature, 
provide  technical  assistance  and 
resources,  and  can  help  ensvue  that  all 
relevant  stakeholders  come  to  the  table. 
It  is  important  that  commimity 
organizations  seeking  to  resolve  a 
problem  formulate  a  clear  strategy  to 
engage  government  agencies  at  tJhe  local, 
state,  tribal,  and/or  Federal  levels. 
Securing  support  from  environmental 
and  public  health  government 
regulatory  agencies  can  be 
accomplished  by: 

•  Securing  commitments  from 
multiple  agencies,  whether  Federal, 
state,  local,  or  tribal  goverrunent 
agencies,  as  appropriate; 

•  Seeking  to  ensure  interagency  and 
intergovernmental  cooperation  and 


coordination  to  address  complex 
envirormiental  and/or  public  health, 
housing,  transportation,  economic 
development,  community  revitalization, 
etc.;  and 

•  Accessing  and  securing  support  for 
a  specific  community  need  that 
coincides  with  a  current  activity  being 
conducted  by  an  environmental  and/or 
public  health  government  agency. 

6.  Management  and  Implementation 

Realizing  a  vision  to  address 
identified  issues  requires  attention  to 
three  major  areas:  (1)  Action  plans;  t2) 
management:  and  (3)  partnership 
design.  Plans  to  address  these  areas    . 
should  be  formulated  and  executed  in 
ways  that  build  upon  the  unique  assets 
and  challenges  of  specific  communities 
and  stakeholder  partners.  Action  plans 
should  include  clear  objectives, 
timelines,  and  delegation  of 
responsibilities.  Management  plans 
should  ensure  proper  communications, 
coordination,  and  utilization  of 
resources.  Well-formulated  partnership 
designs  should  address  the  convening 
processes,  the  role  of  lead  organizations, 
planning  for  regular  meetings,  and 
understanding  ways  to  increase  the 
capacity  of  partner  organizations.  As  a 
result,  all  partners  must  articulate  and 
follow  through  on  commitments  for  the 
project  to:  (1)  Address  the  identified 
issues  thoroughly;  (2)  strengthen  and 
maintain  partnerships;  and  (3)  realize 
the  shared  goals.  Several  ways  that 
could  accomplish  a  successful 
management  plan  include: 

•  Ensuring  tangible  outcomes  and 
improvements  in  community 
conditions; 

•  Developing  strategies  tailored  to  the 
community's  assets  and  deficits; 

•  Designing  projects  to  meet  the  ' 
strength  of  partnerships,  resources  and 
the  capacity  of  the  partners; 

•  Producing  clearly  defined,  well- 
formulated  action  plans: 

•  Identifying  and  building  upon  small 
successes  achieved  along  the  way; 

•  Ensuring  clear  commitments  on  the 
part  of  all  partners;  and 

•  Clustering  and  ordering  tasks  to 
promote  the  efficient  use  of  time  and 
resources. 

7.  Framework,  Lessons  Learned,  and 
Replication  of  Best  Practices 

Key  to  deepening  and  sustaining  the 
work  is  the  ability  to  sum  up  progress 
in  quantitative,  qualitative,  institutional, 
and  social  terms,  and  to  incorporate 
lessons  learned  into  a  continuous 
process.  Formulating  a  plan  for 
evaluating  one's  work  is  an  important 
element  of  success.  Not  only  will  it  help 
the  project  implementation  plan  stay  on 


33938 


Federal  Register /  Vol.  68,  No.  109 /Friday.  June  6,  2003 /Notices 


Federal  Register / Vol.  68.  No.  109 /Friday.  June  6.  2003 /Notices 


33939 


course,  but  such  a  plan  will  also  allow 
for  greater  clarity  of  lessons  learned. 
Lessons  learned  need  to  be  shared  not 
only  with  the  affected  community 
residents,  but  also  with  other 
communities  and  stakeholders  so  that 
best  practices  can  be  replicated  broadly. 
Several  key  steps  that  should  be 
included  in  developing  an  evaluation 
framework  for  lessons  learned  can 
consist  of: 

•  Clearly  defining  measures  of 
success  of  project  objectives,  process, 
outputs,  institutional  effects,  and 
quality-of-life  results; 

•  Understanding  and  evaluating,  from 
different  stakeholder  perspectives, 
indicators  used  to  measure  success; 

•  Developing  a  "template"  for 
successful  collaborative  models,  based 
on  experience  in  a  specific  community: 

•  Developing  mecnanisms  to  integrate 
the  lessons  into  future  efforts  as  new 
issues  and  challenges  are  identified;  and 

•  Sharing,  publishing,  and 
disseminating  experiences  and  lessons 
learned. 

Example  of  a  Proiect  Where  the 
Environmental  Justice  Collaborative 
Problem-Solving  Model  Is  Used 

An  example  of  a  community-based 
organization  that  has  successfully 
utilized  elements  of  the  Environmental 
Justice  Collaborative  Problem-Solving 
Model  is  outlined  below.  CPS  Project  X. 
located  in  Any  Town.  USA.  is  a 
proactive  community-based 
organization  of  1 ,400  members  who 
have  taken  the  lead  in  establishing 
collaborative  partnerships  to  address 
local  environmental  and/or  public 
health  issues  through  environmental 
cleanup  and  community  revitalization 
initiatives.  A  synopsis  of  the  CPS 
Project  X  Partnership  as  it  relates  to  the 
Environmental  Justice  Collaborative 
Problem-Solving  Model  follows: 

1.  Issue  Identification/Vision:  A 
community  survey  confirmed  concerns 
about  public  health  problems  associated 
with  two  abandoned  toxic  waste  sites. 
The  community  developed  a  vision  of 
environmental  cleanup  and  community 
revitalization.  Their  goals  included 
cleanup  and  redevelopment  plans 
involving  improved  housing,  and  the 
need  for  a  technology  and  job-training 
center,  greenway  development,  and  a 
health  clinic. 

2.  Community  (Japacity  Building: 
Proactive,  committed,  and  strategic 
leadership  provided  by  a  champion 
resulted  in  the  formation  of  CPS  Project 
X,  a  community-based  organisation,  and 
the  development  of  the  broad-based  CPS 
Project  X  Partnership.  Among  other 
things,  the  CPS  Project  X  Partnership 
educated  the  community  on  the 


fundamentals  of  brownfields 
redevelopment  and  sustainable 
development. 

3.  Consensus  Building  and  Dispute 
Resolution:  Partners  have  been  and 
continue  to  be  committed  to  a 
consensus  building  process  that  rests 
upon  a  common  vision  among  its 
partners.  All  major  stakeholders  have 
participated  in  the  development  of  a 
common  vision  for  the  proiect. 

4.  Multi-Stakeholder  Collaborative 
Partnerships:  The  CPS  Project  X     , 
Partnership  established  a  steering 
committee  co-chaired  by  CPS  Project  X. 
the  City  of  Any  Town,  and  the  County 
of  All  Towns,  and  EPA.  Other  partners 
included:  local  banks;  State  Department 
of  Health  and  Environmental  Control; 
State  Economic  Development 
Administration;  the  University  of  State; 
and  several  elected  officials.  These 
partners  have  brought  significant 
resources — human,  technical,  and 
institutional — to  help  realize  the 
community's  goals. 

5.  Supportive  and  Facilitative  Role  of 
Government:  Several  Federal  agencies 
have  provided  resources  and  technical 
assistance,  including  EPA;  the 
Departments  of  Transportation,  Housing 
and  Urban  Development,  and  Energy; 
the  National  Institute  for  Enviroiunental 
Health  Sciences,  and  the  Agency  for 
Toxic  Substances  and  Disease  Registry. 
Federal  funding  for  this  effort  has 
exceeded  $1.5  million. 

6.  Management  and  Implementation: 
A  well-formulated  partnership  design, 
which  included  specific  subcommittees 
geared  to  address  the  project  goals,  and 
a  set  of  clear  objectives  have  resulted  in 
a  viable  workplan.  Assistance  in 
organizational  management  issues  is 
being  provided  by  an  expert  in 
nonprofit  organizations.  Ongoing 
coordination  is  being  provided  by  a 
partnership  consisting  primarily  of  the 
steering  committee  co-chairs. 

7.  Evaluation  Framework/Lessons 
Learned:  While  the  CPS  Project  X 
Partnership  has  not  developed  an 
overall  evaluation  fi-amework.  some 
measiu'es  of  success  are  built  into 
discreet  project  components  such  as  the 
Health  Care  Clinic  Workplan, 
Brownfields  Assessment  Workplan,  and 
the  Dump  Superfund  Initiative 
Workplan.  A  case  study  of  this  project 
has  been  completed  by  EPA:  another  is 
being  plaimed  by  a  non-government 
organization. 

More  examples  of  how  the  Model  has 
been  applied  can  be  found  in  two  EPA 
documents,  the  "Federal  Interagency 
Working  Group  on  Environmental 
Justice  Status  Report,  (February  2002). 
[http://epa.gov/compliance/resources/ 
publications/ej/iwg-status- 


02042002.pdf)  and  the  recent  2003  List 
of  Revitalization  Projects  http://epa.gov/ 
compliance/resources/publications/ej/ 
iwg-2003.pdf. 

IV.  Evaluation  Criteria  (Performance 
Measures)  for  the  Collaborative 
Problem-Solving  Grant  Program 

As  required  by  40  CFR  30.63. 
anticipated  accomplishments  must  be 
stated.  The  following  criteria  will  be 
used  to  determine  the  effectiveness  of 
the  Environmental  Justice  CPS  Grant 
Program  in  meeting  its  anticipated 
objective.  The  overarching  goal  of  the 
Environmental  Justice  CPS  Grant 
Program  is  to  build  the  capacity  of  the 
communities  to  address  strategically 
defined  local  environmental  and/or 
public  health  issues  in  a  collaborative 
problem-solving  partnership,  and  to 
create  positive  public  health  and/or 
environmental  improvements  in  each  of 
the  affected  commimities  selected  for 
this  program. 

The  Environmental  Justice  CPS  Grant 
Program  is  intended  to  seek: 

1.  Improvements  in  the  capacity  of 
affected  commimities  to  think 
strategically  and  to  work  with  other 
stakeholders;  and 

2.  Improvements  in  the  environmental 
conditions  in  the  conununities  that  are 
perceived  to  have  an  impact  on  the 
health  of  the  residents  of  these  affected 
communities. 

The  following  criteria  will  be  used  by 
EPA  to  measure  the  success  of  the 
overall  Envirorunental  Justice  CPS  Grant 
Program.  These  criteria  are  for  the 
evaluation  of  the  grant  program  as  a 
whole.  However,  each  grantee  must 
include  evaluation  criteria  for  its  project 
at  the  time  the  application  is  submitted. 
All  grant  applications  must  reflect  the 
following  four  key  elements: 

1.  Proper  dociunentation  and 
assessment  of  the  local  environmental 
and/or  public  health  problem. 

2.  Development  of  the  appropriate 
partnerships,  including  all  organizations 
which  can  play  a  role  in  addressing  the 
problem(s). 

3.  Formulation  of  a  well-designed 
strategic  plan  to  sustain  the  partnerships 
and  to  ensure  resolution  of  the  issue(s). 

4.  Development  of  mechanisms  to 
share  lessons  learned  from  the  process. 

EPA  will  use  several  measures  to 
evaluate  the  success  of  the 
Environmental  Justice  CPS  Grant 
Program,  including,  but  not  limited  to: 

•  Operation  and  maintenance  of 
effective  collaborative  partnerships  are 
sustained  throughout  the  period  of  the 
grant  and  afterwards. 

•  More  effective  oversight  of  the  grant 
program  by  EPA  is  achieved  with  OEJ 


staff  members  and  regional  staff  more 
involved  in  the  grants. 

•  Significant  reduction  in  public 
health  and  environmental  risks  in 
affected  communities  is  achieved. 

•  Significant  improvement  in  the 
quality  of  life  issues  for  the  affected 
communities  is  achieved. 

•  Facilitation  and/or  mediation 
services  are  effectively  utilized  to  help 
resolve  local  environmental  and/or 
public  health  issues  in  affected 
communities. 

•  Commimity  capacity  is  significantly 
improved  for  program  participants. 

•  Outcomes  or  lessons  learned  in 
affected  communities  are  transferred  to 
other  similarly  situated  communities. 

V.  Environmental  Justice  Collaborative 
Problem-Solving  Grant  Application 
Instructions 

A.  Who  May  Submit  Applications  and 
May  Applicants  Submit  More  Than 
One? 

Any  affected  commimity-based 
organization  with  nonprofit  status  either 
demonstrated  through  designation  by 
the  Internal  Revenue  Service  as  a 
section  501(c)(3)  organization  or 
incorporated  as  a  nonprofit  under 
applicable  state  law  may  submit  an 
application  during  the  period  of  this 
solicitation.  Applicants  must  be 
nonprofit,  non-govenimental 
organizations  to  receive  these  Federal 
funds.  Universities  are  not  eligible  to 
apply  for  this  grant  program.  Please  also 
refer  to  Appendix  E  for  Guidance  on 
Lobbying  Restrictions. 

The  Environmental  Justice  CPS  Grant 
Program  is  a  competitive  process.  EPA 
will  consider  only  one  application  per 
community-based  organization  for  any 
given  project. 

The  community-based  organization 
who  applies  for  an  Environmental 
Justice  CPS  Grant  must  submit  one 
original,  signed  by  a  person  authorized 
to  receive  funds  for  the  organization, 
and  two  copies  of  the  application 
(double-sided  copies  encoiuaged). 
Applications  must  be  reproducible  (for 
example,  stapled  once  in  the  upper  left 
hand  comer,  on  white  paper,  and  with 
page  numbers). 

B.  What  Activities  Under  the 
Environmental  Justice  CPS  Grants  Are 
Eligible  for  Funding? 

The  Environmental  Justice  CPS  Grant 
Program  is  designed  for  multi-media 
environmental  issues  and/or  public 
health  concerns.  For  this  reason,  each 
project  must  include  activities  which 
are  authorized  by  two  or  more  of  the 
following  federal  environmental 
statutes. 


(1)  Clean  Water  Act.  section  t04(b)(3): 
Conduct  and  promote  the  coordination 
of  research,  investigations,  experiments, 
training,  demonstration  projects, 
surveys,  and  studies  relating  to  the 
causes,  extent,  prevention,  reduction, 
and  elimination  of  water  pollution. 

(2)  Safe  Drinking  Water  Act,  section 
1442(c)(3)(A):Deve\op,  expand,  or  carry 
out  a  program  (that  may  combine 
training,  education,  and  employment) 
for  occupations  relating  to  the  public 
health  aspects  of  providing  safe 
drinking  water. 

(3)  Sdid  Waste  Disposal  Act,  section 
8001(a):  Conduct  and  promote  the 
coordination  of  research,  investigations, 
experiments,  training,  demonstration 
projects,  surveys,  poblic  education 
programs,  and  studies  relating  to  solid 
waste  (e.g.,  health  and  welfare  effects  of 
exposure  to  materials  present  in  solid 
waste  and  methods  to  eliminate  such 
effects). 

(4)  Clean  Air  Act,  section  103(b)(3): 
Conduct  research,  investigations^ 
experiments,  demonstration  projects, 
siuveys.  and  studies  related  to  the 
causes,  effects  (including  health  and 
welfare  effects),  extent,  prevention,  and 
control  of  air  pollution. 

(5)  Toxic  Substances  Control  Act, 
section  iO^ql- Conduct  research, 
development,  monitoring,  public 
education,  training,  demonstration   . 
projects,  and  studies  on  toxic 
substances. 

(6)  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act,  section  20(a):  Conduct 
research,  development,  monitoring, 
public  education,  training, 
demonstration  projects,  and  studies  on 
pesticides. 

(7)  Marine  Protection,  Research,  and 
Sanctuaries  Act,  section  203:  Conduct 
research,  investigations,  experiments, 
training,  demonstration  projects, 
surveys,  and  studies  relating  to  the 
minimizing  or  ending  of  ocean  dumping 
of  hazardous  matierials  and  the 
development  of  alternatives  to  ocean 
dumping. 

Please  Note:  Applicatiorts  for  proposed 
projects  that  are  inconsistent  with  the  above 
stated  EPA  statutory  authorities  or  goals  of 
the  program  are  ineligible  for  funding  and 
will  not  be  evaluated  and  ranked. 

C.  Have  You  Received  Any  Other  Grants 
or  Cooperative  Agreements  From  EPA  in 
the  Last  3  Years? 

Please  list  the  grant  or  cooperative 
agreement  niunber,  title  of  the  project, 
and  amount  of  funding  provided  by 
EPA. 

Please  Note:  Do  not  use  the  sAme  project 
description  for  this  application  that  was  used 
for  any  prior  award.  To  do  so  will  disqualify 
your  application. 


D.  How  Much  Money  May  Be  Requested, 
and  Are  Matching  Funds  Required? 

Costs  will  be  determined  in 
accordance  with  OMB  Circular  No.  A- 
122  for  nonprofit  organizations.  The 
ceiling  in  federal  funds  for  individual 
grants  is  $100,000.  Funds  can  be 
dispersed  as  needed  or  up  to  80%  of  the 
grant  award  can  be  obtained.  The 
remaining  20%  of  the  grant  award  will 
be  available  upon  the  successful 
completion  of  the  grant  and  the 
acceptance  by  EPA  of  the  final  report  as 
detailed  in  the  grant.  Applicants  are  not 
required  to  provide  matching  funds. 

E.  Are  There  Any  Restrictions  on  the 
Use  of  the  Federal  Funds? 

Yes.  EPA  grant  funds  can  only  be 
used  for  the  purposes  set  forth  in  the 
grant  agreement,  and  must  be  consistent 
with  the  statutory  authority  for  the 
award.  Grant  funds  from  this  program 
cannot  be  used  for  matching  hinds  for 
other  federal  grants,  lobbying,  or 
intervention  in  federal  regulatory  or 
adjudicatory  proceedings.  In  addition, 
the  grantee  may  not  use  these  federal 
assistance  funds  to  sue  the  federal 
government  or  any  other  government 
entity.  Refer  to  40'CFR  30.27,  entitled 
"Allowable  Cost."'  The  scope  of 
Envirorunental  Justice  CPS  grants  may 
not  include  construction,  promotional 
items  (e.g.,  T-shirts,  buttons,  hats,  and 
furniture  purchases). 

F.  Who  Should  You  Call  if  You  Have 
Questions  About  the  Environmental 
Justice  CPS  Grants? 

For  questions  concerning  CPS  grants, 
you  may  contact  the  Environmental 
Justice  Coordinator  in  yoiu*  region. 
Because  this  is  a  competitive  grant 
program,  any  questions  concerning  the 
application  and  review  process  must  be 
submitted  via  e-mail  or  fax  in  order  to  ^ 
ensiu^  fairness  to  all  possible 
applicants.  You  can  contact  the  Project 
Officer  by  calling  direct  to  (202)  564- 
2602  or  to  the  Toll-free  number  1-800- 
962-6215.  All  questions  must  be  sent 
via  e-mail  to  smith.linda@epa.gov  or  by 
fax  to  (202)  501-1162.  They  will  be 
posted  on  the  Web  site  and  sent  via  the 
EJ-EPA  list  serv. 

G.  What  Must  the  Environmental  Justice 
CPS  Grant  Contain? 

Proposals  fix)m  conununity-based 
organizations  must  have  the  following 
(Forms  Can  be  Downloaded  from  http:/ 
/www.epa.gov/ogd/AppKit/ 
application.htm): 

1.  Form  SF424 — Application  for 
Federal  Assistance.  The  official  form  is 
required  for  all  federal  grants.  It  requests 
basic  information  about  the  grantee  and 
the  proposed  project. 
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2.  Other  Forms  Required. 
Budget  Form  SF  424A.  Provides 

information  on  your  budget.  Budget 
figures/projections  should  support 
your  workplan  narrative. 

Separate  Detailed  Budget.  The  detailed 
budget  should  include  the  specific 
components  of  the  general  categories 
you  listed  on  the  SF  424A  (e.g.. 
personnel  costs,  fringe  benefits, 
specific  travel,  equipment,  supplies, 
and  contractor  costs,  broken  down  by 
project  phases). 

SF  424B.  Assurances — ATon- 
Construction  Programs. 

Preaward  Compliance  Review  Report. 

Certification  Regarding  Lobbying. 

Quality  Assurance  Statement  (if  a 
research  project). 

3.  A  Project  Workplan  Narrative  of  the 
Proposal  not  to  exceed  15  Typewritten 
Pages.  A  workplan  narrative  describes 
the  applicant's  proposed  project.  The 
typed  pages  of  the  workplan  must  be  in 
12  point  font,  on  letter-size  paper  (8V2 

X  11  inches),  single-spaced,  single- 
sided,  and  have  1"  margins.  The  project 
workplan  narrative  is  one  of  the  most 
important  components  of  yoxu 
application  and  (assuming  that  all  other 
required  materials  are  submitted)  will 
be  used  as  the  primary  basis  for 
selection.  The  workplan  narrative  must 
include  all  of  the  information  described 
in  Item  G  below. 

4.  Letteris)  of  Commitment.  Your 
application  must  include  letters  of 
commitment  from  the  other  stakeholder 
partners/organizations  identifled  in 
your  application. 

5.  Documentation  of  Nonprofit  Status. 
Any  affected  community-based 
organization  with  nonprofit  status  either 
demonstrated  through  designation  by 
the  Internal  Revenue  Service  as  a 
section  501(c)(3)  organization  or 
incorporated  as  a  nonprofit  under 
applicable  state  law  may  submit  an 
application  during  the  period  of  this 
solicitation.  Applicants  must  be 
nonprofit,  non-governmental 
organizations  to  receive  these  Federal 
funds.  Universities  are  not  eligible  to 
apply  for  this  grant  program.  The 
application  must  include 
dociunentation  as  evidence  of  the 
organization's  current  nonprofit  status. 

6.  Resumes  of  the  Key  Personnel.  The 
application  must  include  resumes  of  the 
Principal  Investigator  or  Project 
Manager,  and  two  other  key  personnel 
who  will  be  significantly  involved  in 
the  project. 

7.  Evaluation  Criteria  for  How  To 
Determine  the  Success  of  The  Project 
(Performance  Measures). 

8.  The  answer  to  the  question 
concerning  past  awards  in  Section  V-C. 


Note:  Applications  that  do  not  include  ALL 
the  information  listed  above  will  not  be 
considered. 

Please  mark  any  information  in  the 
proposal  that  you  consider  confidential. 
EPA  will  follow  the  procedures  at  40 
CFRpart  2  if  information  marked 
confidential  is  requested  from  the 
Agency  under  the  Freedom  of 
Information  Act. 

H.  How  Will  the  Applications  Be 
Evaluated? 

The  applications  will  be  evaluated  by 
an  EPA  Review  Panel  and  selected 
according  to  the  following  criteria.  The 
corresponding  points  next  to  each 
criterion  are  the  weights  EPA  will  use 
to  evaluate  the  applications.  Please  note 
that  certain  sections  are  given  greater 
weight  than  others.  Your  application 
will  be  ranked  based  on  the  following 
evaluation  criteria: 

1 .  Clear  and  Concise  Description  of  the 
Project  (35  points) 

The  project  workplan  narrative  is  one 
of  the  most  important  components  of 
your  application  and  (assuming  that  all 
other  required  materials  are  submitted) 
will  be  used  as  the  primary  basis  for 
selection.  The  workplan  narrative  must 
provide  the  following  information: 

a.  Describe  your  community-based 
organization  and  its  qualifications  to 
undertake  this  collaborative  problem- 
solving  project.  In  addition,  describe 
your  qualifications  as  the  Principal 
Investigator/Project  Manager  to 
undertake  this  project.  Include  whether 
or  not  your  organization  has  received 
-any  grant/cooperative  agreement  from 
EPA  in  the  last  3  years  as  described  in 
Item  V-C.  above.  (5) 

b.  Describe  the  community  being 
served  (e.g.,  demographics,  geographic 
location,  community  history  and  assets, 
issues  of  concern).  Provide  a  discussion 
of  the  environmental  and/or  public 
health  issues  your  project  seeks  to 
address.  (5) 

c.  Describe  the  strategic  goals  your 
project  seeks  to  accomplish.  (5) 

1 .  Describe  the  process  your 
organization  and  your  collaborating 
partners  used  to  formulate  these  goals 
(e.g.,  needs  assessment,  planning 
charettes). 

2.  Describe  how  you  intend  to  build 
consensus  among  your  partners  around 
these  goals. 

3.  Describe  how  achievement  of  those 
goals  will  address  the  issues  of  concern 
and  improve  the  environment  and/or 
public  health  of  your  community. 

d.  Describe  the  specific  steps  you 
have  and/or  will  undertake  to  engage  in 
constructive  engagement  among 
collaborative  partners,  and  to  establish 


and  manage  a  formal  collaborative 
problem-solving  partnership,  including 
but  not  limited  to  the  following:  (5) 

1 .  Strategies  used; 

2.  Partnership  structure  (e.g., 
committee,  work  group,  etc.); 

3.  Key  obstacles  to  overcome; 

4.  Communications  and  coordination 
mechanisms  and  procedures; 

5.  Use  of  consensus  building  and 
dispute  resolution  techniques; 

6.  Decision-making  process;  and 

7.  Use  of  formal  agreements. 

e.  Describe  the  organizations  which 
are  members  of  the  formal  collaboration, 
including  qualifications  of  each 
organization  other  than  the  applicant; 
the  roles  of  each  organization;  the 
commitments  made  by  each 
organization;  and  the  ways  by  which 
each  organization  will  implement  their 
commitments.  (5) 

f.  Provide  an  implementation  plan. 
Describe  in  chronological  order  the 
activities  you  and  your  partners  will 
imdertake  to  carry  this  project.  Use  of  a 
timeline  is  encouraged.  (5) 

1 .  Describe  your  intended  activities  to 
build  the  capacity  of  your  community- 
based  organization,  the  impacted 
community,  and  other  stakeholder 
partners  to  achieve  the  goals  of  your 
project.  Describe  how  such  capacity 
building  activities  will  enhance  the 
ability  of  partners  to: 

•  address  the  strategically-defined 
issues;  and 

•  undertake  the  collaborative 
problem-solving  partnership. 

I. 

2.  Provide  the  steps  you  intend  to  take 
to  achieve  the  project's  objectives  and 
desired  results.  Include  an  analysis  of 
the  obstacles,  gaps,  and/or  conflicts  that 
your  project  will  face,  and  discuss  how 
your  implementation  strategies  are 
designed  to  overcome  them. 

g.  Describe  how  the  project  will 
develop  and  incorporate  an  evaluation 
strategy,  establish  and  track  milestones 
and  performance  measures  (activities, 
outputs,  and  outcomes),  and  share 
lessons  learned.  Areas  for  evaluation 
may  include,  but  are  not  limited  to.  the 
following:  (5) 

1.  Improvements  in  the  capacity  of  the 
community-based  organization  to  form 
partnerships; 

2.  Improvements  in  the  ability  of  the 
community-based  organization  to  build 
and  sustain  a  strong  working 
relationship  with  the  partners  in  order 
to  resolve  problems  in  a  collaborative 
manner;  and 

3.  Improvements  in  the  environmental 
and/or  public  health  conditions  in  the 
community. 


2.  Adherence  to  the  Environmental 
Justice  Collaborative  Problem-Solving 
Model  Described  in  Appendix  D  (25 
points) 

The  following  seven  elements  have 
been  identified  as  key  factors  to  the 
success  of  an  Environmental  Justice 
Collaborative  Problem-Solving  Model: 

1.  Issue  Identification,  Community 
Vision,  and  Strategic  Goal  Setting; 

2.  Community  Capacity  Building; 

3.  Consensus  Building  and  Dispute 
Resolution; 

4.  Multi-Stakeholder  Partnerships  and 
Resource  Mobilization; 

5.  Supportive  and  Facilitative  Role  of 
Government; 

6.  Management  and  Implementation; 
and 

7.  Evaluation,  Lessons  Learned,  and 
Replication  of  Best  Practices. 

a.  Please  describe  how  your  project 
utilizes  the  elements  of  a  collaborative 
problem  solving  model,  and  how  each 
contribute  to  the  overall  success  of  the 
project. 

b.  Describe  how  the  project,  either 
through  its  implementation  or  results, 
will  contribute  to  further  development 
of  the  Environmental  Justice  Problem- 
Solving  Model. 

3.  A  detailed  budget  which  shows 
how  the  funds  will  be  specifically  used 
in  terms  of  personnel,  fringe  benefits, 
travel,  equipment,  supplies,  contractor 
costs,  and  other  costs.  Funds  cannot  be 
used  for  construction,  lobbying,  or 
litigation  against  the  government.  The 
budget  must  list  proposed  milestones 
with  deadlines,  and  estimated  costs  and 
completion  dates.  (10  points) 

4.  An  appendix  which  describes  the 
qualifications  of  the  Principal 
Investigator  or  Project  Manager  and 
explains  why  he/she  is  qualified  to 
undertake  this  project.  (10  points) 

5.  A  Memorandum  of  Agreement 
signed  by  each  representative  of  the 
collaborative  partnership  which 
identifies  the  roles  and  responsibilities 
of  each  partner.  Each  partner  is  valued 
at  2  points  with  a  maximum  possible 
total  of  10.  (10  points) 
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Please  Note:  A  letter  of  support  from  an 
individual  or  entity  does  not  qualify  as  a 
reflection  of  an  agreement  to  participate  in  a 
collaborative  partnership. 

6.  A  set  of  evaluation  criteria  which 
reflect  how  the  success  of  the  project 
will  be  measured.  These  should  include 
qualitative  and  quantitative  measures. 
(10) 

/.  When  and  Where  Must  Applications 
Be  Submitted? 

The  applicant  must  submit  one  signed 
original  application  with  required 
attachments  and  two  copies. 


Applications  must  be  postmarked  by 
U.S.  Postal  Service  or  date  stamped  by 
courier  service  by  12  p.m.  Eastern  Time, 
September  30.  2003.  Use  the  appropriate 
address  below,  depending  on  your 
method  of  delivery. 

Applications  Sent  by  FAX  or  E-Mail 
Will  Not  Be  Accepted 

VIA  U.S.  Postal  Service 

U.S.  Environmental  Protection 
Agency,  Office  of  Environmental  Justice 
(MC  2201A),  1200  Pennsylvania  Ave., 
NW.,  Washington,  DC  20460-0001, 

Attention:  Linda  K.  Smith,  Project 
Officer,  Phone:  (202)  564-2602. 

VIA  Federal  Express,  Airborne,  United 
Parcel  Service,  or  Other  Courier  Service 

U.S.  Environmental  Protection 
Agency.  Office  of  Environmental  Justice. 
Ariel  Rios  Building  South.  Room  2232, 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20004. 

Attention:  Linda  K.  Smith,  Project 
Officer,  Phone:  (202)  564-2602. 

Applications  Sent  by  Fax  or  E-Mail  Will 
Not  Be  Accepted 

VI.  Selection  Process  and  Program 
Schedule 

A.  How  Will  Applications  Be  Reviewed? 

A  panel  of  EPA  employees  will 
review,  evaluate,  and  rank  the 
applications  of  potential  grant 
recipients.  Applications  will  be 
screened  to  ensiue  that  they  meet  all 
eligible  activities  and  requirements 
described  in  sections  IV  and  V  above. 

B.  How  Will  the  Final  Selections  Be 
Made? 

After  the  individual  projects  are 
reviewed  and  ranked,  OEJ  will  compare 
the  best  applications  and  make  final 
selections.  Additional  factors  that  OEJ 
will  take  into  account  include 
geographic  and  socioeconomic  balance, 
the  diverse  natuire  of  the  projects,  the 
projected  use  of  the  funds,  and  projects 
whose  environment  and/or  public 
health  benefits  can  be  sustained  after 
the  grant  is  completed.  The  OEJ  Director 
will  make  the  final  grant  selections. 

Please  note  that  this  is  a  very 
competitive  grants  program.  Limited 
funding  is  available  and  many  grant 
applications  are  expected  to  be  received. 
Therefore,  the  Agency  cannot  fund  all 
applications.  If  your  project  is  not 
funded,  a  listing  of  oUier  EPA  grant 
programs  may  be  found  in  the  Catalog 
of  Federal  Domestic  Assistance.  This 
publication  is  available  on  the  Internet 
at  http://wurw.epa.gov/compliance/ 
recent/ej.html. 


C.  How  Will  Applicants  Be  Notified? 

After  all  applications  are  received, 
OEJ  will  mail  acknowledgments  to  the 
applicants.  Once  applications  have  been 
recommended  for  funding.  OEJ  will 
notify  the  finalists.  OEJ  will  notify  those 
applicants  in  writing  whose  projects  are 
not  selected  for  funding. 

D.  What  Is  the  Expected  Timeframe  for 
Reviewing  and  Awarding  the 
Environmental  Justice  CPS  Grants? 
May  30.  2003— FY  2003  OEJ 

Collaborative  Problem-Solving  Grant 
Program  Application  Guidance  is 
available  and  published  in  the 
Federal  Register  and  on  the  Internet. 

Jime  1,  2003  to  September  30.  2003— 
Eligible  grant  recipients  develop, 
complete  and  submit  their 
applications. 

September  30,  2O03— Applications  must 
be  date  stamped  by  courier  service  or 
postmarked  by  U.S.  Postal  Service  by 
12  p.m.  Eastern  Time,  September  30, 
2003. 

October  1,  2003-November  3,  2003— 
EPA  reviews  and  evaluates 
applications. 

November  22,  2003-December  22, 
2003 — Applicants  will  be  contacted  if 
their  application  is  being  considered 
for  funding. 

January  1,  2004— The  OEJ  Director  will 
make  final  recommendations  for 
award. 

January  31,  2004— OEJ  will  release  the 
nationetl  announcement  of  the  2003 
recipients. 

Vn.  Reporting  Requirements/Special 
Conditions 

Activities  must  be  complete  and 
funds  spent  within  the  timeframe 
specified  in  the  three-year  grant  award. 
Project  start  dates  will  depend  on  the 
grant  award  date.  OEJ  anticipates  grant 
awards  by  January  1,  2004.  Substantial 
communication  between  EPA  and  the 
grantee  will  include: 

A.  Quarterly  Reports— The  grant 
recipient's  Project  Manager  will  be 
required  to  submit  quarterly  reports  tb 
update  OEJ  on  the  project's  progress. 
The  reports  should  include,  but  not  be 
limited  to,  information  identified  under 
the  elements  of  the  Environmental 
Justice  Collaborative  Problem-Solving 
Model  that  pertain  to: 

1 .  Specific  grant  activities 
accomplished,  such  as  establishing  an 
effective,  collaborative  partnership 
between  the  grant  recipient  and  other 
stakeholders; 

2.  Operating  and  maintaining  an 
effective  collaborative  partnership  and 
problem-solving  mechanism; 

3.  Noteworthy  community  capacity- 
building  activities  that  took  place; 
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4.  Identifying  activities  that  resulted 
in  the  improvement  of  the  community's 
environmental  and/or  public  health 
concerns;. 

5.  Stating  how  funding  resources  were 
committed;  and. 

6.  Identifying  any  issues/problems 
encountered  and  the  methods  for 
resolution. 

B.  Monthly  Conference  Calls — 
Moreover,  the  grantee  will  confer  on  a 
monthly  basis  with  the  OEJ  staff  person 
identified  as  the  technical  contact.  A 
template  will  be  furnished  on  those 
items  to  be  discussed.  In  general,  every 
call  and  report  will  follow  the 
evaluation  criteria  described  in  section 
IV. 

C.  Development  of  Performance 
Measures  for  Grant — As  a  condition  to 
receiving  Environmental  Justice  CPS 
grants,  grantees  are  required  to  develop 
measurable  outcomes  to  be  achieved 
through  the  activities  for  which  these 
grant  funds  were  awarded.  The 
performance  measures  (evaluation 
criteria)  should  focus  on  solid, 
qualitative  activities  related  to  the 
grantee's  activities,  outputs,  and 
outcomes.  These  performance  measures 
will  help  gather  insights  concerning 
successful  implementation  strategies 
and  generate  lessons  learned  that  may 
be  applicable  to  future  projects  under 
this  grant  program. 

The  success  of  this  grant  program  will 
be  entirely  dependent  on  the  work  of 
the  grantees.  Therefore.  EPA  and  the 
grantee  will  examine  whether,  as  a 
result  of  the  grantee's  activities  and 
outputs,  there  has  been: 

•  Better  overall  environmental  and/or 
public  health  protection  for  community 
residents; 

•  Significant  improvement  in  the 
quality-of-life  of  community  residents; 

•  Significant  increase  in  the 
community's  capacity  as  it  relates  to 
understanding  the  environmental  and/ 
or  public  health  issues  affecting  the 
commimity;  a  better  understanding  of 
the  permitting  processes;  a  better 
understanding  of  the  use  of 
environmental  laws  and  their 
implementing  regulations  to  address 
environmental  justice  concerns;  emd  a 
better  understanding  of  alternative 
dispute  resolution  and  negotiation 
techniques; 

•  Effective  use  of  the  collaborative 
problem-solving  processes; 

•  Transferability  of  the  lessons 
learned  to  other  coiAmunities  similarly 
situated;  and, 

•  Effective  community  revitalization. 
D.  Final  Report  Requirement — All 

grant  recipients  must  submit  a  Final 
Technical  Report  for  EPA  approval 
within  ninety  (90)  days  of  the  end  of  the 


project  period.  A  draft  of  this  report 
should  be  submitted  within  60  days  of 
the  end  of  the  project  period.  A 
Financial  Status  Report  is  also  required 
and  is  described  in  the  award  agreement 
document.  The  EPA  will  collect,  review, 
and  disseminate  those  final  reports 
which  can  serve  as  models  for  future 
projects. 

E.  Change  in  Project  Requiring  Project 
Officer  Approval—The  grant  recipient  is 
responsible  for  the  successful 
completion  of  the  project.  However,  any 
change  in  the  Project  Manager  or 
Principal  Investigator  is  subject  to 
approval  by  the  EPA  Project  Officer. 
You  must  immediately  submit  the 
reason  for  the  change  and  the 
qualifications  of  the  new  Project 
Manager  or  Principal  Investigator  to  the 
Project  Officer  in  writing.  This  can  be 
sent  by  e-mail  to  smith.Iinda@epa.gov  or 
by  fax  to  (202)  501-1162. 

For  further  information  about  this 
Environmental  Justice  CPS  grant 
program,  please  visit  the  EPA's  Web  site 
at:  http://www.epa.gov/compIiance/ 
environmentaljustice/gmnts/index.html 
or  call  our  hotline  at  1-800-962-6215 
(available  in  Spanish). 

Dated:  May  30,  2003. 
Barry  E.  Hill, 

Director.  Office  of  Environmental  Justice. 
[FR  Doc.  03-14324  Filed  6-5-03;  8:45  am) 
BILUNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0164;  FRL-7306-5] 

Bacillus  Thuringiensis  VIP3A  Insect 
Control  Protein;  Notice  of  Filing  a 
Pesticide  Petition  to  Establish  a 
Tolerance  for  a  Certain  Pesticide 
Chemical  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Conunents,  identified  by  docket 
ID  number  OPP-2003-0164,  must  be 
received  on  or  before  July  7.  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  Cole,  Biupesticides  and 


Pollution  Prevention  Division  (751 IC), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20460-0001;  telephone  number: 
(703)  305-5412;  e-mail  address: 
cole.leonard@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  productiom  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  ac-tion.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  EPA  Docket.  EPA  has  established 
an  official  public  docket  for  this  action 
under  docket  ID  number  OPP-2003- 
0164.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although,  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  are  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119.  Crystal  Mall 
#2.  1921  Jefferson  Davis  Hwy., 
Arlington.  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 


under  the  "Federal  Register"  listings  at 
http://wwrw.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search."  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 
For  public  commenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  on  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material.  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  conunents  submitted  on 
computer  disks  that  are  mailed  or 
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delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a  - 
brief  description  written  by  the  docket 
staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA.  identify,  the  appropriate 
docket  ID  niunber  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statu'te.  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit.  EPA  recommends  that  you  include 
yoiu  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  yoiu- 
comment.  Also,  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be     - 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
"is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://wvirw.epa.gov/edocket.  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  niunber  OPP-2003-0164.  The 


system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you  - 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  number  OPP- 
2003-0164.  In  contrast  to  EPA's 
electronic  public  docket.  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  coniment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROI^  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C).  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave..  NW.,  Washington.  - 
DC  20460-0001.  Attention:  Docket  ID 
number  OPP-2003-0 1 64 . 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP). 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2.  1921  Jefferson 
Davis  Hwy..  Arlington.  VA,  Attention: 
Docket  ID  number  OPP-2003-0164. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I.     , 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM.  mark  the  outside 
of  the  disk  or  CD  ROM  as^C.BI  and  then 
identify  electronically  within  the  disk  er 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
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the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  yoiu  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/ or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities,  Feed 
additives.  Food  additives,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  May  29.  2003. 
lanet  L.  Andersen, 

Director.  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

Summary  of  Petition 

The  petitioner's  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  the  Syngenta  Seeds,  Inc. 
petitioner  and  represents  the  view  of  the 
petitioner.  The  petition  summary 
annoimces  the  availability  of  a  - 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

Syngenta  Seeds,  Inc. 

PP3G6547 

EPA  has  received  a  pesticide  petition 
(PP  3G6547)  from  Syngenta  Seeds,  Inc., 
P.O.  Box  12257,  3054  Comwallis  Road, 
Research  Triangle  Park,  NC  27709-2257, 
proposing  piusuant  to  section  408(d)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA).  21  U.S.C.  346a(d),  to 
amend  40  CFR  part  180  to  establish  an 
exemption  from  the  requirement  of  a  - 
tolerance  for  the  pesticide  Bacillus 
thuringiensis  VIP3A  insect  control 
protein,  as  expressed  in  event  COT102, 
and  the  genetic  material  necessary  for 
its  production  in  or  on  cotton. 

Pursuant  to  section  408(d)(2)(A)(i)  of 
the  FFDCA,  as  amended,  Syngenta 
Seeds,  Inc.  has  submitted  the  following 
sunmiary  of  information,  data,  and 
argiunents  in  support  of  their  pesticide 
petition.  This  summary  was  prepared  by 
Syngenta  Seeds,  Inc.,  and  EPA  has  not 
fully  evaluated  the  merits  of  the 
pesticide  petition.  The  summary  may 
have  been  edited  by  EPA  if  the 
terminology  used  was  unclear,  the 
summary  contained  extraneous 
material,  or  the  sununary 
unintentionally  made  the  reader 
conclude  that  the  findings  reflected 
EPA's  position  and  not  the  position  of 
the  petitioner. 

A.  Product  Name  and  Proposed  Use 
Practices 

Syngenta  has  developed  a  new  cotton' 
line  that  expresses  an  insect  control 
protein  designated  VIP3A.  It  has  been 
genetically  incorporated  into  a  cotton 
plant  product  identified  as  Bacillus 
thuringiensis  (Bt)  VIP3A  insect  control 
protein  as  expressed  in  event  COT102. 
VIP3A  is  one  of  a  novel  class  of  recently 
discovered  insecticidal  proteins  that 
occur  naturally  in  Bacillus 
thuringiensis.  The  VlPs  (vegetative 


insecticidal  proteins)  are  produced 
during  vegetative  bacteriaJ  growth. 

Other  than  its  demonstrated 
insecticidal  activity,  VIP3A  is  not 
known  to  have  any  other  biological  or 
catalytic  function.  Although,  VIP3A 
protein  shares  no  homology  with  known 
Cry  proteins,  extensive  testing  has 
established  that  VIP3A  is  similarly  very 
specific  in  its  activity,  and  has 
demonstrated  toxicity  only  to  the  larvae 
of  certain  lepidopteran  species, 
including  key  pests  of  cotton.  Further, 
because  VIP3A  appears  to  target  a 
different  receptor  than  Cry  proteins  in 
sensitive  species,  it  represents  a 
potentially  useful  tool  in  the  prevention 
or  management  of  pest  resistance  to  Cry 
proteins. 

Upon  commercial  introduction,  the 
use  of  transgenic  VIP3A  cotton  plants  is 
expected  to  offer  an  important  new 
option  in  lepidopteran  pest  control  and 
integrated  pest  management  programs. 
Moreover,  VIP3A  cotton  will  be  an 
attractive,  biologically  based  alternative 
to  the  use  of  foliar  insecticides.  The  use 
of  VIP3A  cotton  plants  is  expected  to 
offer  substantial  environmental  and 
worker  safety  benefits  associated  with 
the  reduced  need  for  broad-spectrum 
insecticides.  Additionally,  benefits  to 
cotton  growers  will  likely  include 
greater  profitability,  convenience  and 
predictability  in  producing  a  high- 
yielding  cotton  crop. 

VIP3A-expressing  cotton  plants 
derived  from  transformation  event 
COT102  have  been  field  tested  under  U. 
S.  Department  of  Agriculture  (USDA) 
notifications  and  in  compliance  with 
the  guidelines  for  USDA-regulated 
plantings  in  2000,  2001,  and  2002.  The 
overall  results  of  those  trials  have 
indicated  that  cotton  plants  derived 
from  event  COT102  have  significant  and 
specific  insecticidal  activity  against 
several  lepidopteran  pests  including, 
but  not  limited  to,  Helicoverpa  zea 
(cotton  boUworm),  Heliothis  virescens 
(tobacco  budworm),  and  Pectinophora 
gossypiella  (pink  bollworm) 

B.  Product  Identity/Chemistry 

1.  Identity  of  the  pesticide  and 
corresponding  residues.  Cotton, 
Gossypium  hirsutum,  has  been 
genetically  modified  to  be  resistant  to 
selected  lepidopteran  insect  pests. 
Insect  protection  was  accomplished  by 
the  insertion  of  the  VIP3A{a)  gene, 
which  was  cloned  from  Bacillus 
thuringiensis  strain  AB88.  The  identity 
of  the  active  pesticidal  ingredient  in 
cotton  plants  derived  from 
transformation  event  COT102  includes 
the  protein  VIP3A  and  the  genetic 
material  necessary  for  its  production  in 
cotton.  Research  has  demonstrated  the 


specific  insecticidal  properties  of  V1P3 A 
to  certain  lepidopteran  insects  in  cotton 
as  well  as  its  lack  of  effects  on  nontarget 
organisms  such  as  mammals,  birds,  fish, 
and  beneficial  insects. 

2.  Magnitude  of  residue.  A 
determination  of  the  magnitude  of 
residue  at  harvest  is  not  required  for 
residues  exempt  from  tolerances. 
However,  the  petitioner  has  provided 
data  on  the  quantity  of  VIP3A  protein 
measured  in  various  plant  parts  - 
including  seeds  of  V1P3A  cotton,  as 
measured  by  enzyme  linked 
immimosorbent  assay  (ELISA). 
Additionally,  the  petitioner  has 
provided  data  on  the  quantity  or 
presence  of  VIP3A  protein  in  processed 
cottonseed  products. 

3.  A  statement  of  why  an  analytical 
method  for  detecting  and  measuring  the 
levels  of  the  pesticide  residue  are  not 
needed.  An  analytical  method  is  not 
required  because  this  petition  requests 
an  exemption  from  tolerances.  However, 
the  petitioner  has  submitted  an 
analytical  method  for  detection  of  the 
VIP3A  protein  in  cottonseed  by  ELISA 
analysis. 

C.  Mammalian  Toxicological  Profile 

The  VIP3A(a)  gene  expressed  in  event 
COT102  cotton  is  very  similar  (ca.  99% 
homology)  to  VIP3A  or  VIP3A~like 
genes  that  appear  to  occur  commonly  in 
Bt  strains  from  a  variety  of  sources.  In 
addition,  it  has  been  determined  that 
the  VIP3A  protein  demonstrates  insect 
specific  toxicity  and  must  be  ingested  to 
be  active.  Once  in  the  insect  gut,  the 
VIP3A  protein  binds  to  specific 
receptors  (different  from  those  bound  by 
CrylA  proteins),  inserts  into  the 
membrane  and  forms  ion-specific  pores. 
These  events  disrupt  the  digestive 
processes  and  cause  death  of  the  insect. 
The  lack  of  mammalian  toxicity- has 
been  confirmed  in  numerous  safety 
studies  conducted  in  laboratory 
animals,' which  are  traditional 
experimental  surrogates  for  humans. 
These  studies,  summarized  herein, 
demonstrate  the  lack  of  toxicity  of  the 
VIP3A  protein  following  high-dose 
acute  oral  exposures  to  mice,  rapid 
degradation  of  VIP3A  upon  exposure  to 
simulated  gastric  fluid,  and  the  lack  of 
amino  acid  sequence  similarity  of  the 
VIP3A  protein  to  proteins  knovra  to  be 
mammalian  toxins  or  himian  allergens. 
It  can  be  concluded  from  these  studies 
that  the  VIP3A  protein  will  be  non-toxic 
to  humans. 

When  proteins  are  toxic,  they  are 
known  to  act  via  acute  mechanisms  and 
at  very  low  doses  (Ref.  1).  Therefore, 
when  a  protein  demonstrates  no  acute 
oral  toxicity  in  high-dose  testing  using 
a  standard  laboratory  mammalian  test 
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species,  this  supports  the  determination 
that  the  protein  will  be  non-toxic  to 
humans  and  other  mammals,  and  will 
not  present  a  hazard  under  any  realistic 
exposure  scenario,  including  long-term 
exposures. 

Studies  conducted  to  assess  the 
mammalian  safety  of  VIP3A  protein 
have  demonstrated  no  toxicity.  Four  ' 
acute  oral  toxicity  studies  in  mice  have 
been  completed.  Three  of  the  VIP3A  test 
substances  used  were  produced  via 
microbial  expression  systems  and  one 
prepared  by  extracting  protein  from 
leaves  of  VIP3A  event  Pacha-derived 
com  plants.  The  four  test  substances 
contained  VIP3A  protein  that  differed 
bom  the  VIP3A  protein  expressed  in 
event  COT102  by  zero  to  two  amino 
acids.  At  maximum  dosage  the 
microbially  expressed  test  substance 
was  administered  at  a  level  of  5,000 
milligrams/kilogram  (mg/kg)  with  an 
estimated  acute  lethal  dose  (LDlso  by 
gavage  determined  to  be  >3,675  mg 
VIP3A/kg  mg/kg/bwt/wt.  Because 
toxicity  was  not  observed  at  this  dose, 
it  can  be  concluded  that  the  LD50  for 
pure  VIP3A  protein  is  >3,675  mg/kg 
body  weight.  The  VIP3A  protein  in  both 
the  microbial  and  plant  derived  test 
substance  was  determined  to  be 
substantially  equivalent  to  VIP3A 
produced  in  event  COT102  derived 
cotton  plants,  as  measured  by  biological 
activity,  protein  size,  immunreactivity, 
mass  spectral  analysis  of  amino  acid 
sequence,  and  apparent  lack  of  post- 
translational  modifications. 

The  amino  acid  sequence  of  VIP3  A  is 
not  homologous  to  that  of  any  known  or 
putative  allergens  described  in  public 
data  bases.  The  VIP3A  protein  is  not 
derived  from  a  known  source  of 
allergens  and  does  not  display 
characteristics  commonly  associated 
with  allergens,  including  glycosylation 
or  stability  to  heat  and  food  processing. 
Additionally,  VIP3A  is  susceptible  to 
gastric  digestion  by  pepsin  and  did  not 
provoke  an  allergic  response  in  an 
experimental  atopic  dog  model  of 
human  food  allergy. 

VIP3A  protein  appears  to  be  present 
in  multiple  commercial  formulations  of 
Bacillus  thuringiensis  microbial 
insecticides  at  concentrations  estimated 
to  be  ca.  0.4  32  parts  per  million  (ppm). 
This  conclusion  is  based  on  the 
presence  of  proteins  of  the  appropriate 
molecular  weight  and  immunoreactivity 
(by  SPS-PAGE  and  western  blot),  and 
quantitation  by-EUSA.  Therefore,  it  is 
conceivable  that  small  quantities  of 
VIP3A  protein  are  present  in  the  food 
supply  because  VIP3A  or  a  very  similar 
protein,  based  on  size  and 
immunoreactivity  appears  to  be  present 
in  currently  registered  insecticide 


products  used  on  food  crops,  including 
fresh  market  produce.  These 
commercial  Bacillus  thuringiensis 
products  are  all  exempt  from  food  and 
feed  tolerances. 

D.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food.  Food    - 
products  derived  from  cotton  (refined 
cottonseed  oil  and  cellulose  linters 
fiber)  are  highly  processed  and  are 
esseiitially  devoid  of  any  proteins. 
Moreover,  no  VIP3A  protein  was 
detected  in  refined  cottonseed  oil  or 
cotton  fiber  produced  from  event 
COTl02-derived  VIP3A  cotton  plants. 
Therefore,  no  human  dietary  exposure 
to  VIP3A  protein  is  expected  to  occur 
via  VIP3A  cotton.  Even  if  dietary 
exposure  to  VIP3A  protein  were  to 
occur,  data  derived  from  bioinformatic 
analyses  as  well  as  direct  in  vitro  and  in 
vivo  testing  collectively  indicate  that  the 
VIP3A  protein  is  unlikely  to  have 
allergenic  potential.  The  amino  acid 
sequence  of  VIP3A  is  not  homologous  to 
that  of  any  known  or  putative  allergens 
described  in  public  data  bases.  The 
VIP3A  protein  is  not  derived  from'a 
known  source  of  allergens  and  does  not 
display  characteristics  commonly 
associated  with  allergens,  including 
glycosylation  or  stability  to  heat  and 
food  processing.  Additionally,  VIP3A  is 
susceptible  to  gastric  digestion  by 
pepsin  and  did  not  provoke  an  allergic 
response  in  an  experimental  atopic  dog 
model  of  human  food  allergy. 

ii.  Drinking  water.  No  exposure  to 
VIP3A  and  the  genetic  material 
necessary  for  its  production  in  cotton 
via  drinking  water  is  expected.  The 
proteins  are  incorporated  into  the  plant 
and  will  not  be  available.  However,  if 
exposure  were  to  occur  by  this  route,  no 
risk  would  be  expected  because  the 
VIP3A  protein  is  not  toxic  to  mammals.  . 
2.  Non-dieto/y  exposure.  Non-dietary  ' 
exposure  is  not  anticipated,  due  to  the 
proposed  use  pattern  of  the  product. 
Exposure  via  dermal  or  inhalation 
routes  is  unlikely  because  the  plant- 
incorporated  protectant  is  contained 
within  plant  cells.  However,  if  exposure 
were  to  occur  by  non-dietary  routes,  no 
risk  would  be  expected  because  the 
VIP3A  protein  is  not  toxic  to  mammals. 

E.  Cumulative  Exposure 

Because  there  is  no  indication  of 
mammalian  toxicity  to  the  VIP3A 
protein,  it  is  reasonable  to  conclude  that 
there  are  no  cumulative  effects  for  this 
plant-incorporated  protectant. 

F.  Safety  Determination 

1.  U.S.  population.  The  lack  of 
mammaliam  toxicity  at  high  levels  of 
exposure  to  the  VIP3A  protein 
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demonstrates  the  safety  of  the  product  at 
levels  well  above  possible  maximum 
exposure  levels  anticipated  via 
consumption  of  processed  food 
products  produced  from  VIP3A  cotton. 
Moreover,  little  to  no  human  dietary 
exposure  to  VIP3A  prottin  is  expected 
to  occur  via  VIP3A  cotton.  Due  to  the 
lack  of  toxicity  of  the  VIP3  A  protein  and 
its  very  low  potential  for  allergenicity, 
dietary  exposure  is  not  anticipated  to 
pose  any  harm  for  the  U.S.  population. 
No  special  safety  provisions  are 
applicable  for  consumption  patterns  or 
for  any  population  sub-groups. 

2.  Infants  and  children.  The  plant- 
incorporated  protectant  active 
ingredient.  Bacillus  thuringiensis  VIP3A 
insect  control  protein  and  the  genetic 
material  necessary  for  its  production  in 
cotton,  demonstrates  no  mammalian 
toxicity.  Thus,  there  are  no  threshold 
effects  of  concern  and,  consequently, 
there  is  no  need  to  apply  an  additional 
margin  of  safety.       ^ 

G.  Effects  on  the  Immune  and  Endocrine 
Systems 

The  safety  data  submitted  show  no 
adverse  effects  in  mammals,  even  at 
very  high  dose  levels,  and  support  the 
prediction  that  the  VIP3A  protein  would 
be  non-toxic  to  humans.  Therefore^  no 
effects  on  the  immune  or  endocrine 
systems  are  predicted.  When  proteins 
are  toxic,  they  are  known  to  act  via 
acute  mechanisms  and  at  very  low  dose 
levels  (Ref.  1).  Further,  the  VIP3A 
protein  is  derived  from  a  source  that  is 
not  known  to  exert  an  influence  on  the 
endocrine  system. 

H.  Existing  Tolerances 

There  are  no  existing  tolerances  for 
the  Bacillus  thuringiensis  VIP3A  protein 
and  the  genetic  material  necessary  for 
its  production.  Other  Bacillus 
thuringiensis  based  pesticide  products 
are  exempt  from  tolerances. 

/.  International  Tolerances 

There  are  no  existing  international 
tolerances  or  exemptions  from  tolerance 
for  the  Bacillus  thuringiensis  VIP3A 
protein  and  the  genetic  material 
necessary  for  its  production. 

/.  Reference 

1.  Sjoblad,  R.  D.,  J.  T.  McClintock  and 
R.  Engler,  (1992)  Toxicological 
Consideration  for  Protein  Components 
of  Biological  Pesticide  Products. 
Regulatory  toxical  Pharmacol  15:  3-9 
[FR  Doc.  03-14199  Filed  6-5-03;  8:45  am) 
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[OA-2003-0005:  FRL-7508-7] 
Public  Involvement  Policy 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  New  Public 
Involvement  Policy. 

summary:  The  EPA  is  issuing  its  new 
Public  Involvement  Policy.  The  purpose 
of  today's  Notice  is  to  advise  the  public 
and  present  the  Policy.  The  new  Policy 
provides  guidance  to  EPA  staff  on 
effective  and  reasonable  means  to 
involve  the  public  in  EPA's  regulatory 
and  program  implementation  decisions. 
The  core  of  the  Policy  is  the 
recommended  seven  basic  steps  for 
effective  public  involvement,  which  the 
Agency  should  consider  when  making 
major  decisions  on  rules,  policies  and 
program  implementation  activities.  The 
Policy  is  directed  internally,  but  EPA's 
partners  in  states,  tribes  or  local 
governments  may  also  find  it  to  be  a 
useful  tool  for  them. 
FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Bonner,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460- 
0001;  202-566-2204; 
bonner.patricia@epa.gov.  For  printed 
copies,  telephone  202-566-2216. 
SUPPLEMENTARY  INFORMATION:  How  Can  I 
Get  Copies  of  This  Doomient  and  Other 
Related  Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OA-2003-0005.  The  official  public 
docket  consists  of  the  complete  Public 
Involvement  Policy  with  its  appendices 
and  addenda,  public  comments  on  the 
1981  and  draft  2000  Policy,  the 
Agency's  Response  to  Comments  and 
the  Framework  for  Implementing  EPA's 
Public  Involvement  Policy.  The  official 
public  docket  is  the  collection  of 
materials  that  is  available  for  public 
viewing  at  the  Office  of  Environmental 
Information  Docket,  EPA  Docket  Center, 
(EPA/DC)  EPA  West,  Room  B102, 1301 
Constitution  Ave.,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566-1744. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/  or  use 
http://www.epa.gov/publicinvolvement 


to  access  the  Policy  and  all  its 
attachments.  Electronic  versions  of 
items  in  the  public  docket  are  available 
through  EPA's  electronic  public  docket 
and  comment  system,  EPA  Dockets 
(EDOCKET).  You  may  use  EDOCKET  at 
http://www.epa.gov/edocket/  to  access 
the  index  listing  of  the  contents  of  the 
official  public  docket  and  documents 
that  are  available  electronically.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number.  You 
may  still  access  any  of  the  publicly 
available  docket  materials  through  the 
EPA  Docket  Center. 

Background 

On  January  19, 1981,  the 
Environmental  Protection  Agency  (EPA) 
published  its  first  Agency-wjde  Public 
Participation  Policy  (46  FR  5736,  Jan. 
19,  1981).  hi  November  1999,  the  EPA 
requested  public  comment  on  whether 
and  how  to  change  that  Policy,  and 
subsequently  began  a  process  to  revise 
the  policy  and  create  a  plan  to 
implement  it  across  the  Agency.  In 
December  2000,  EPA  released  a  draft 
revised  Public  Involvement  Policy  for 
public  comment  (65  FR  82335,  Dec.  28, 
2000).  The  comment  period  closed  on 
July  3 1 ,  2001 ,  following  a  two- week 
internet-based  dialogue  on  "Public 
Involvement  in  EPA  Decisions."  which 
included  1,144  participants  from  all  50 
states. 

Overview  of  EPA's  New  Public 
Involvement  Policy 

The  Policy's  core  elements  are  the 
following  seven  basic  steps  for  effective 
public  involvement: 

1 .  Plan  and  budget  for  public 
involvement  activities. 

2.  Identify  the  interested  and  affected 
public. 

3.  Consider  providuig  technical  or 
financial  assistance  to  the  public  to 
facilitate  involvement. 

4.  Provide  information  and  outreach 
to  the  public. 

5.  Conduct  public  consiiltation  and 
involvement  activities. 

6.  Review  and  use  input,  and  provide 
feedback  to  the  public. 

7.  Evaluate  public  involvement 
activities. 

This  Policy  is  meant  to  encourage 
development  of  new  tools  for  public 
involvement  and  should  not  limit  the 
degree  or  types  of  public  involvement 
already  in  use  at  EPA.  Agency  guidance, 
which  EPA  is  issuing  simultaneously 
with  this  Policy,  provides  specific 
recommendations  for  accomplishing 
each  of  these  seven  steps,  while  also 
acknowledging  the  need  for  EPA 
officials  to  use  discretion  when 


planning  and  implementing  public 
involvement  activities. 

The  Policy  reflects  changes  over  the 
past  22  years  such  as: 

•  New  and  expanded  public 
participation  techniques. 

•  New  options  for  public  involvement 
through  the  Internet. 

•  EPA's  emphasis  on  assuring 
compliance. 

•  Increased  use  of  partnerships  and 
technical  assistance. 

•  Increased  public  access  to 
information. 

•  Increased  capacity  of  States,  Tribes 
and  local  governments  to  carry  out 
delegated  programs. 

The  Policy  also  reflects  EPA's 
experience  with  public  involvement 
bom  the  national  to  the  local  level,  and 
incorporates  many  ideas  provided  to 
EPA  through  public  comments  on  the 
draft  Policy.  Today's  Notice  is  limited  to 
this  brief  introduction  and  the  core 
policy  statement.  Concurrent  with  this 
Notice,  EPA  is  also  issuing  the  following 
supporting  documents  to  facilitate  and 
promote  support  the  Policy's 
implementation: 

Appendix  1 — "Guidance  for 
Implementing  Public  Involvement  at 
EPA"  [http://www.epa.gov/ 
publicinvolvement/policy2003/ 
guidance.pdf.] 

Appendix  2 — Definitions  that  are 
integral  to  this  Policy. 

Appendix  3 — Examples  of  EPA's 
Public  Involvement  Regulations. 
Appendix  4 — Federal  Advisory 
Committees. 

Addendum  1 — Selected  tools  the 
Agency  has  developed  since  1981  to 
assist  EPA  staff  and  regulatory  partners 
in  conducting  public  involvement  and 
consultation. 

Addendum  2 — Summary  of  comments 
and  EPA's  responses. 

Two  additional  documents  may  be  of 
interest.  The  Agency's  complete 
"Response  to  Comments  on  EPA's  Draft 
2000  Public  Involvement  Policy"  is 
available  at  http://www.epa.gov/ 
publicinvolvement/ 
responsetoconmients.pdf  and  the 
"Framework  for  Implementing  EPA's 
Public  Involvement  Policy"  is  available 
at  http://www.epa.gov/ 
publicinvolvement/framework.pdf.[M\ 
documents  referenced  in  the  Policy  are 
also  available  upon  request  to  Public 
hivolvement  Staff,  USEPA/OPEI/OEPI/ 
PPCD  Mail  Code  1807T,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460.) 

The  goal  of  this  Policy  is  to  improve 
the  effectiveness  of  EPA's  public 
involvement  activities,  ensure  well- 
informed  decisions,  and  encourage 
innovative  methods  for  involving  the 


public.  As  EPA  implements  the  Policy, 
the  Agency  plans  to  share  its 
experiences  with  states,  tribes,  local 
governments  and  othet  partners  and 
interested  parties. 

-  Dated:  May  29,  2003. 
Christine  Todd  Whitman, 

Administrator. 

EPA's  Public  Involvement  Policy  (Final  May 
2003) 

Introduction 

EPA's  mission  is  to  protect  human  health 
and  the  environment.  To  achieve  that 
mission,  EPA  needs  to  continue  to  integrate, 
in  a  meaningful  way,  the  knowledge  and 
opinions  of  others  into  its  decision-making 
processes.  Effective  public  involvement  can 
both  improve  the  content  of  the  Agency's 
decisions  and  enhance  the  deliberative 
process.  Public  involvement  also  promotes 
democracy  and  civic  engagement,  and  builds 
public  trust  in  government. 

EPA  has  long  been  committed  to  public 
involvement.  The  fundamental  premise  of 
this  PoHcy  is  that  EPA  should  continue  to 
provide  for  meaningful  publieinvolvement 
in  all  its  programs,  and  consistently  look  for 
new  ways  to  enhance  public  input.  EPA  staff 
and  managers  should  seek  input  reflecting  all 
points  of  view  and  should  carefully  consider 
this  input  when  making  decisions.  They  also 
should  work  to  ensure  that  decision-making 
processes  are  open  and  accessible  to  all 
interested  groups,  including  those  with 
limited  financial  and  technical  resources, 
English  proficiency,  and/or  past  experience 
participating  in  environmental  decision- 
making. Such  openness  to  the  public 
increases  EPA's  credibility,  improves  the 
Agency's  decision-making  processes,  and 
informs  its  final  decisions.  At  the  same  time. 
EPA  should  not  accept  any  recommendation 
or  proposal  without  careful,  critical 
examination. 

This  Policy  supplements,  but  does  not 
amend,  existing  EPA  regulations  that 
prescribe  specific  public  participation 
requirements  applicable  to  EPA's  activities 
under  specific  statutes,  such  as  those  found 
at  40  CFR  part  25  "Public  Participation  in 
Programs  Under  the  Resource  Conservation 
and  Recovery  Act,  the  Safe  Drinking  Water 
Act,  and  the  Clean  Water  Act."  (See  40  CFR 
part  25,  which  can  be  found  at  http:// 
vi'ww.epa.gov/publicinvolvement/pdf/ 
part25.pdf.)  The  public  participation 
requirements  contained  in  such  regulations 
specify  the  minimum  required  level  of  public 
participation.  (A  partial  listing  of  existing 
public  participation  regulatory  requirements 
is  contained  in  Appendix  3.)  Whenever 
feasible.  Agency  officials  should  strive  to 
provide  increased  opportunities  for  public 
involvement  above  and  beyond  the  minimum 
regulatory  requirements. 

What  Is  Public  Involvement? 

The  term  "public  involvement"  is  used  in 
this  Policy  to  encompass  the  full  range  of 
actions  and  processes  that  EPA  uses  to 
engage  the  public  in  the  Agency's  work,  and 
means  that  the  Agency  considers  public 
concerns,  values,  and  preferences  when 


making  decisions.  The  term  "the  public'  is 
•  used  in  the  Policy  in  the  broadest  sense  to 
include  anyone,  including  both  individuals 
and  organizations,  who  may  have  an  interest 
in  an  Agency  decision.  (See  Appendix  2  for 
a  detailed  definition  of  'public  "  and  other 
important  terms.) 

What  Are  the  Purposes,  Goals  and  Ob)ecti\-es 
of  This  Policy?     , 

The  purposes  of  this  Policy  are  to: 

•  Improve  the  acceptability,  efficiency, 
feasibility  and  durability  of  the  Agency's 
decisions. 

•  Reaffirm  EPA's  commitment  to  early  and 
meaningful  public  involvement. 

•  Ensure  that  EPA  makes  its  decisions 
considering  the  interests  and  concerns  of 
affected  people  and  entities. 

•  Promote  the  use  of  a  wide  variety  of 
techniques  to  create  early  and,  when 
appropriate,  continuing  opportunities  for 
public  involvement  in  Agency  decisions. 

•  Establish  clear  and  effective  guidance  for 
conducting  public  involvement  activities. 

Effective  public  involvement  will  make  it 
easier  for  the  public  to  contribute  to  the 
Agency's  decisions,  build  public  trust,  and 
make  it  more  likely  that  those  who  are  most 
concernedwith  and  affected  by  Agency 
decisions  will  accept  and  implement  them. 
This  policy  supports  EPA  in  meeting 
statutory  and  regulatory  requirements 
regarding  public  participation,  particularlv  in 
environmental  permitting  programs  and 
enforcement  activities. 

EPA  goals  for  public  involvement 
processes  are  to: 

•  Foster  a  spirit  of  mutual  trust, 
confidence,  and  openness  between  the 
Agency  and  the  public. 

•  Ensure  that  the  public  has  timely, 
accessible  and  accurate  information  about 
EPA  programs  in  a  variety  of  formats  so  that 
people  can  better  understand  the 
implications  of  potential  alternative  courses 
of  action. 

•  Consult  with  interested  or  affected 
segments  of  the  public  and  take  public 
viewpoints  into  consideration  when  making 
decisions. 

•  Leam  from  individuals  and 
organizations  representing  various  public 
sectors  and  the  information  they  are  uniquely 
able  to  prrovide  (community  values,  concerns, 
practices,  local  norms,  and  relevant  history, 
such  as  locations  of  past  contaminant 
sources,  potential  impacts  on  small 
businesses  or  other  sectors,  industry 
conducted  study  results,  etc.) 

•  Solicit  assistance  fi-om  the  public  in 
understanding  potential  consequences  of 
technical  issues.  identlMng  alternatives  for 
study,  and  selecting  among  the  alternatives 
considered. 

•  Keep  the  public  informed  about 
significant  issues  and  changes  in  proposed 
programs  or  projects. 

•  Foster,  to  the  extent  possible,  equal  and    * 
open  access  to  the  regulatory  process  for  all 
interested  and  affected  parties. 

•  Understand  the  goals  and  concerns  of  the 
public,  and  respond  to  them. 

•  Anticipate  conflict  and  encourage  early 
discussions  of  differences  among  affected 
parties. 
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•  Promote  the  public's  involvement  in  the 
Agency's  mission  of  protecting  human  health 
and  the  environment. 

•  Explain  to  the  public  how  its  input 
affected  the  Agency's  decision. 

To  achieve  these  purposes  and  goals,  while 
recognizing  resource  constraints.  Agency 
officials  should  strive  to  provide  for, 
encourage,  and  assist  public  involvement  in 
the  following  ways: 

•  Involve  the  public  early  and  often 
throughout  the  decision-making  process. 

•  Identify,  communicate  with  and  listen  to 
affected  sectors  of  the  public  (Agency 
officials  should  plan  and  conduct  public 
involvement  activities  that  provide  equal 
opportunity  for  individuals  and  groups  to  be 
heard.  Where  appropriate.  Agency  officials 
should  give  extra  encouragement  and 
consider  providing  assistance  to  sectors,  such 
as  minority  and  low-income  populations, 
small  businesses,  and  local  governments,  to 
ensure  they  have  full  opportunity  to  be  heard 
and,  where  possible,  access  to  technical  or 
financial  resources  to  support  their 
participation.) 

•  Involve  members  of  the  public  in 
developing  options  and  alternatives  when 
possible  and,  before  making  decisions,  seek 
the  public's  opinion  on  options  or 
alternatives. 

•  Use  public  input  to  develop  options  that 
facilitate  resolution  of  differing  points  of 
view. 

•  Make  every  effort  to  tailor  public 
involvement  programs  to  the  complexity  and 
potential  for  controversy  of  the  issue,  the 
segments  of  the  public  affected,  the  time 
frame  for  decision  making  and  the  desired 
outcome. 

•  Develop  and  work  in  partnerships  with 
state,  local  and  tribal  governments, 
community  groups,  associations,  and  other 
organizations  to  enhance  and  promote  public 
involvement. 

When  Does  This  Policy  Apply? 

This  Policy  applies  to  all  EPA  programs 
and  activities.  In  programs  or  activities  where 
the  public  is  already  meaningfully  involved, 
EPA  can  use  this  Policy  to  enhance  that 
public  involvement.  Where  the  existing  level 
of  public  involvement  needs  to  improve,  this 
Policy  provides  suggestions  for  how  to  move 
forward.  Finally,  this  Policy  can  serve  as  a 
model  for  building  public  involvement  into 
new  programs  as  they  are  developed. 

The  activities  where, conducting 
meaningful  public  involvement  should 
particularly  be  considered  include: 

•  EPA  rulemaking,  when  the  regulations 
are  expected  to  be  classified  as  Significant 
Actions  (under  the  terms  of  Executive  Order 
12866). 

•  EPA  issuance  or  significant  modification 
of  permits,  licenses  or  renewals. 

•  Selection  of  plans  for  cleanup, 
remediation  or  restoration  of  hazardous 
waste  sites  or  Brownfields  properties. 

•  EPA's  decision  on  whether  to  authorize, 
delegate  or  approve  states  or  local 
governments  to  administer  EPA  programs 
consistent  with  the  relevant  regulatory 
requirements  for  each  program  (Note:  Tribes 
seeking  approval  to  administer 
environmental  programs  under  EPA  statutes 


generally  also  seek  "treatment  in  a  similar 
manner  as  a  state  (TAS)"  status  from  EPA. 
Appropriate  opportunities  for  public 
participation  are  contained  in  the  relevant 
statutory  and  regulatory  provisions 
establishing  a  TAS  process.  Consult  with  the 
Office  of  Regional  Counsel  or  the  Office  of 
General  Counsel,  and/or  the  American  Indian 
Environmental  Office  for  assistance.) 

•  All  other  policy  decisions  that  the' 
Administrator,  Deputy  Administrator  or 
appropriate  Assistant,  Regional  or  Associate 
Administrator  determine  warrant  public 
participation  in  view  of  EPA's  commitment 
to  involve  the  public  in  important  decisions. 

•  The  development  of  significant 
information  products  (as  the  Office  of 
Environmental  Information  has  defined  them 
in  Appendix  2:  Definitions). 

•  For  activities  not  listed  here,  EPA  staff 
may  use  this  Policy  in  whole  or  in  part  to 
strengthen  decision  making. 

In  planning  and  conducting  public 
involvement  activities.  Agency  officials 
should  rely  on  the  sound  use  of  discretion. 
The  Policy  is  not  a  rule,  is  not  legally 
enforceable,  and  does  not  confer  legal  rights 
or  impose  legal  obligations  upon  any  member 
of  the  public,  EPA  or  any  other  agency. 
Resource  constraints,  the  need  for  timely 
action  and  other  considerations  may  affect 
the  appropriate  nature  and  extent  of  public 
involvement.  For  example,  a  compelling 
need  for  immediate  action  may  make  it 
appropriate  to  limit  public  involvement.  In 
particular,  the  desire  to  reach  agreement 
among  all  parties,  while  valuable,  should  not 
prevent  the  Agency  from  carrying  out  its  - 
responsibility  to  make  decisions  or  take 
actions  to  preserve  and  protect  the 
environment  and  public  health. 

Nevertheless,  the  Agency  should  approach 
all  decision  making  with  a  bias  in  favor  of 
significant  and  meaningful  public 
involvement.  Experience  throughout 
government  has  shown  that  a  lack  of 
adequate  participation  or  of  effective  mekns 
for  participation  can  result  in  decisions  that 
do  not  appropriately  consider  the  interests  or 
needs  of  those  that  will  be  most  affected  by 
them.  Furthermore,  early  involvement  c&n 
ultimately  reduce  delay,  by  avoiding  time- 
consuming  review,  public  debate  or 
litigation.  Finally,  decisions  based  on 
meaningful  public  involvement  are  likely  to 
be  better  in  substance  and  stand  the  test  of 
time,  avoiding  the  need  to  reopen 
controversial  issues. 

Does  This  Policy  Affect  Authorized, 
Approved  or  Delegated  Programs? 

EPA  developed  this  Policy  for  EPA  staff 
use,  but  it  also  may  be  useful  to  States,  Tribes 
and  local  governments  that  implement 
federally  delegated,  authorized  or  approved 
programs.  EPA  encouraged  these  entities  to 
adopt  similar  public  involvement  policies  if 
they  have  not  already  done  so.  EPA  intends 
to  discuss  the  effectiveness  of  their  public 
involvement  activities  during  periodic 
meetings  with  States,  Tribes  and  local 
governments,  and  will  obtain  their  input 
about  ways  to  improve  EPA's  activities.  EPA 
will  not  use  whether  a  State,  Tribe  or  local 
government  has  adopted  EPA's  Public 
Involvement  Policy  as  a  criterion  for  the 


authorization,  approval  or  delegation  of 
programs  or  the  award  of  grants.  In  general, 
recipients  may  use  grants  for  continuing 
environmental  programs  and  Performance 
Partnership  Grants  to  fund  public 
involvement  activities  to  the  extent  that  costs 
are  allowable  under  OMB  Circular  A-87  and 
applicable  EPA  regulations.  (Note:  Some 
statutory  or  regulatory  provisions  require 
compliance  with  certain  public  participation 
requirements  before  EPA  may  approve  a 
grant.  See  40  CFR  25.11  and  25.12.)  The  grant 
applicant  may  comply  with  such 
requirements  without  adopting  EPA's  Policy. 

What  Are  the  Roles  of  States,  Tribes  and 
Local  Governments? 

State  agencies,  Tribes  and  some  local 
governments  have  unique  roles  regarding 
EPA's  programs  and  decisions: 

1.  State  agencies.  Tribes  and  some  local 
governments  may  be  co-regulators  with  EPA. 
In  some  cases,  they  implement  authorized, 
approved  or  delegated  Federal  programs.  In 
other  cases,  they  run  independent,  but 
closely-related  programs.  In  both  cases  they 
work  closely  with  EPA  as  regulatory  partners, 
and  EPA  will  consult  them  as  appropriate 
when  implementing  this  Policy.  In  addition, 
they  may  have  expertise  that  can  be  valuable 
to  EPA  in  designing  public  involvement 
activities. 

2.  State  agencies.  Tribes  and  local 
governments  also  may  be  regulated  parties 
when  they  undertake  activities  that  are 
subject  to  Federal  laws  and  regulations.  As 
regulated  parties,  they  are  also  members  of 
the  community  of  regulated  stakeholders, 
and  would  benefit  from  the  application  of  the 
Policy  like  other  regulated  parties. 

3.  Whether  they  are  partners  helping  EPA 
implement  a  program  or  members  of  the 
regulated  community  affected  by  EPA 
regulations,  state  agencies.  Tribes,  and 
regional  and  local  governments  often  play  an 
active  role  in  making  recommendations  on 
policies,  rules,  plans  and  recommendations 
under  development,  and  providing  input  on 
EPA's  decisions. 

The  role  of  Tribes  is  unique  in  another 
way.  Each  federally-recognized  Tribal 
government  is  a  sovereign  entity  that  has  an 
individual  govemment-to-govemment 
relationship  with  the  federal  government. 
EPA  should  coordinate  and  consult 
meaningfully  with  Tribes  to  the  greatest 
extent  practicable  for  agency  actions  that  may 
affect  the  tribes.  This  Policy  complements 
EPA's  efforts  to  consult  with  Tribes.  See 
Executive  Order  13175,  Consultation  and 
Coordination  With  Indian  Tribal 
Governments  November  6,  2000. 

Consultation  should  be  a  meaningful  and 
timely  two-way  exchange  with  Tribal 
officials  that  provides  for  the  open  sharing  of 
information,  the  full  expression  of  Tribal  and 
EPA  views,  a  commitment  to  consider  Tribal 
views  in  decision  making,  and  respect  of 
Tribal  self-government  and  sovereignty.  The 
Agency  should  allow  comment  from  Tribes 
early  in  the  planning  process  and  prior  to 
making  a  decision.  However,  consultation 
does  not  imply  that  the  Tribes  or  any  other 
non-EPA  entities  that  are  consulted  can  stop 
an  Agency  action  by  withholding  consent. 


How  Does  the  Policy  Relate  to  Environmental 
Justice? 

This  Policy  complements  and  is  consistent 
with  EPA's  environmental  justice  efforts. 
"Environmental  Justice"  is  the  fair  treatment 
of  people  of  all  races,  cultures,  and  incomes, 
including  minority  and/or  low-income 
conununities  and  Tribes,  with  respect  to  the 
development,  implementation,  and 
enforcement  of  environmental  laws  and 
policies,  and  their  meaningful  involvement 
in  the  decision-making  processes  of  the 
government.  Environmental  justice  is 
achieved  when  everyone,  regardless  of  race, 
cultiu^  or  income,  enjoys  the  same  degree  of 
protection  from  environmental  and  health 
hazards  and  equal  access  to  the  decision- 
making process  to  have  a  healthy 
environment  in  which  to  live,  learn  and 
work.  This  includes  ensuring  greater  public 
participation  in  the  Agency's  development 
.and  implementatiomSfits  regulations  and 
policies.  (Memorandum  from  EPA 
Administrator  Christine  Todd  Whitman, 
dated  August  9,  2001,  "EPA's  Commitment  to 
Environmental  Justice.")  [See  also.  Executive 
Order  12898,  "Federal  Actions  to  Address 
Enviroimiental  Justice  in  Minority 
Populations  and  Low-Income  Populations, 
dated  February  11, 1994.)  Thus,  ensuring 
meaningful  public  involvement  advances  the 
goals  of  environmental  justice. 

EPA's  Seven  Basic  Steps  for  Effective  Public 
Involvement 

The  EPA  should  ensure  that  if  conducts 
meaningful  public  involvement  activities  and 
implements  all  public  involvement 
provisions  required  by  statute. 

There  are  seven  basic  steps  to  consider 
when  planning  for  public  involvement. 
Agency  officials  should  exercise  judgment 
and  carefully  consider  the  particular 
circumstances  of  each  situation  in 
determining  how  to  carry  out  those  steps. 
Agency  staff  and  managers  should  strive  to 
provide  the  most  meaningful  public 
involvement  opportunities  appropriate  to 
each  situation.  Agency  officials  should 
consider  the  issues,  locations,  potential 
envirorunental  and  human  health 
consequences  of  the  activities,  potential  for 
controversy,  specific  needs  of  the  public  and 
the  Agency,  and  other  circumstances  when 
designing  public  involvement  processes.  For 
instance,  enhanced  opportunities  for  public 
involvement  should  be  created  for  those 
situations  in  which  there  is  the  potential  for 
greater  environmental  or  human  health 
consequences  or  controversy.  It  is  important 
to  note  that  the  Agency  needs  to  set  priorities 
for  its  use  of  resources,  and  that  budgetary 
constraints  may  affect  the  implementation  of 
any  of  these  elements. 

The  seven  basic  steps  for  effective  public 
involvement  in  any  decision  or  activity  are: 

1.  Plan  and  budget  for  public  involvement 
activities. 

2.  Identify  the  interested  and  affected 
public. 

3.  Consider  providing  technical  or 
financial  assistance  to  the  public  to  facilitate 
involvement. 

4.  Provide  information  and  outreach  to  the 
public. 

5.  Conduct  public  consultation  and 
involvement  activities. 


•    6.  Review  and  use  input  and  provide 
feedback  to  the  public. 

7.  Evaluate  public  involvement  activities. 

The  recommended  goals,  actions  and 
methods  for  each  of  these  steps  are  described 
in  Appendix  1,  Guidance  for  Implementing 
Public  Involvement  at  EPA,  at  http:// 

www.epa.gov/publicinvolvement/policy2003/ 
guidance.pdf. 

Who  Is  Responsible  for  Managing  the 
Application  of  This  Policy? 

Under  the  overall  direction  of  the 
Administrator,  and  consistent  with  this 
policy.  Assistant,  Regional  and  Associate 
Administrators  are  responsible  for  ensuring 
that  their  managers  and  staff  encourage  and 
facilitate  public  involvement  in  programs 
and  activities.  Public  involvement  should  be 
an  integral  part  of  any  Agency  program. 
Moreover,  the  Agency  should  strive  to 
achieve  public  involvement  that  is 
commensurate  with  the  potential  impact  of 
the  activity.  The  Assistant,  Regional  or 
Associate  Administrators  should  make 
certain  that  concerns  about  the  adequacy  of 
public  involvement  are  heard  and,  where 
necessary,  acted  upon  as  resources  allow. 
Managers  should  encourage  and  facilitate  the 
proper  training,  support  and  counseling  of 
staff,  and,  recognizing  overall  budgetary 
constraints,  should  plan  for  and  provide 
adequate  funding  for  training  or  other  needs 
in  their  specific  budgets.  (See  more  detailed 
responsibilities  section  in  Appendix  1  at 
http://www.epa.gov/publicinvoIvement/ 
policy2003/guidance.pdf.) 

[FR  Doc.  03-14325  Filed  6-5-03;  8:45  am] 
BILUNG  CODE  6S60-S0-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(8)  Being  Reviewed  by  tfie 
Federal  Communications  Commission 


May  28,  2003. 

SUMMARY:  The  Federal  Conununications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  conunenf  on  the 
following  information  collection(s},  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  I^w  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  ciurently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 


(b)  the  acciuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  tfechnology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  July  7,  2003.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  vrithin  the  period  ef 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  Paperwork 
Reduction  Act  comments  to  Judith  B. 
Herman,  Federal  Commimications 
Commission,  Room  1-C804,  445  12th 
Street,  SW.,  DC  20554  or  via  the  Internet 
to  fudith-B.Herman@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
B.  Herman  at  (202)  418-0214  or  via  the 
Internet  at  fudith-B.Hennan@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 
OMB  Control  No.:  3060-1007. 
Tide:  Streamlining  and  Other 
Revisions  of  Part  25  of  the 
Commission's  Rules. 
Form  No.:  FCC  Form  312,  Schedule  S. 
Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for-   "^^ 
profit. 

Number  of  Respondents:  150 
respondents;  971  responses. 

Estimated  Time  Per  Response:  10 
hours  (5  hours  for  outside  legal 
assistance). 

Frequency  of  Response:  On  occasion, 
annual,  and  other  reporting 
requirements,  third  party  disclosure 
requirement. 

Total  Annual  Burden:  9,686  hours. 
Total  Annual  Cost:  $95,194,000. 
Needs  and  Uses:  On  May  19,  2003,- 
the  Commission  released  a  First  Report 
and  Order  (R&O)  in  IB  Docket  Nos.  02- 
34  and  02-54,  FCC  03-102.  The  Report 
and  Order  adopts  two  different  licensing 
frameworks  for  non-geostationary  orbit 
(NGSO)-like  systems  and  geostationary 
orbit  (GSO)-like  systems.  The  R&O 
requires  that  new  licensees  execute  a 
bond  in  the  amount  of  $7.5  million  for 
NGSO  licensees  and  $5  million  for  GSO 
licensees  and  submit  the  bond  to  the 
Commission  within  30  days  of  license 
grant.  The  bond  would  discourage 
speculative  applications  vdthout 
deterring  legitimate  satellite  operators. 
The  bond  only  applies  to  new  satellite 
licensees  only,  not  replacement 
satellites.  The  Report  and  Order  results 
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in  faster  provision  of  satellite  services  to 

the  public,  thus  enabling  the  U.S. 

satellite  industry  to  maintain  its 

leadership  rule  in  the  world  market. 

This  collection  of  information  is  used  by 

the  Commission  in  carryout  out  its 

duties  as  required  by  the 

Communications  Act  and  the  World 

Trade  Organization  (WTO)  Basic 

Telecom  Agreement. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-14289  Filed  6-5-03;  8:45  am] 

BILUNO  COD€  6712-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Govenmient  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  9:35  a.m.  on  Tuesday.  June  3,  2003, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insiuance  Corporation  met  in 
closed  session  to  consider  matters 
relating  to  the  Corporation's  corporate 
and  enforcement  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  James 
E.  Gilleran  (Director,  Office  of  Thrift 
Supervision),  seconded  by  Vice 
Chairman  John  M.  Reich,  conciured  in 
by  John  M.  Hawke,  Jr.  (Comptroller  of 
the  Currency),  and  Chairman  Donald  E. 
Powell,  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  notice  earlier  than  May 
29,  2003,  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2).  (c)(6),  (c)(8), 
(c)(9)(A)(ii).  and  (c)(10)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2),  (c)(6),  (c)(8), 
(c)(9)(A)(ii).  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17th  Street,  NW.,  Washington,  DC. 

Dated:  June  3,  2003. 
Federal  Deposit  Insurance  Corporation. 
Valerie ).  Best, 

Assistant  Executive  Secretary. 
IFR  Doc.  03-14485  Filed  6-4-03;  3:36  pm] 
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FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting  Notice 

***** 

Previously  Announced  Date  &■  Time: 
Tuesday,  June  3,  2003,  10  a.m., 
meeting  closed  to  the  public.  This 
meeting  was  cancelled. 

Previously  Announced  Date  &■  Time: 
Thursday.  June  5,  2003, 10  a.m. 
meeting  open  to  the  public.  This 
meeting  was  cancelled. 

Previously  Announced  Date  &■  Time: 
Friday,  June  6,  2003,  10  a.m.  public 
hearing  on  public  financing  of 
presidential  candidates  and 
nominating  conventions.  The  starting 
time  has  been  changed  to  9  a.m. 

***** 

Date  &■  Time:  Tuesday,  June  10,  2003,  at 
10  a.m. 

Place:  999  E  street,  NW.,  Washington, 
DC. 

Status:  This  meeting  will  be  closed  to 
the  public. 

Items  To  Be  Discussed:  Compliance 
matters  pursuant  to  2  U.S.C.  437g. 
Audits  conducted  pursuant  to  2 
U.S.C.  437g,  438(b),  and  Title  26, 
U.S.C.  Matters  concerning 
participation  in  civil  actions  or 
proceedings  or  arbitration.  Internal 
personnel  rules  and  procedures  or 
matters  affecting  a  particular 
employee. 

•        •        *        *        * 

Date  &■  Time:  Wednesday,  June  11, 

2003,  at  10  a.m. 
Place:  999  E  Steet,  NW.,  Washington, 

DC  (ninth  floor). 
Status:  This  hearing  will  be  open  to  the 

public. 
Matter  Before  the  Commission: 

Enforcement  policies  and  procedures. 

Date  &■  Time:  Thursday,  Jvme  12,  2003 

at  10  a.m. 
Place:  999  E  Street,  NW. ,  Washington, 

DC  (ninth  floor). 
Status:  This  meeting  will  be  open  to  the 

public. 
Items  To  Be  Discussed:  Correction  and 

Approval  of  Minutes. 

Draft  Advisory  Opinion  2003-05: 
National  Association  of  Home 
Builders  of  the  United  States  (NAHB) 
by  counsel,  E.  Mark  Braden  and 
William  H.  Schweitzer. 

Draft  Advisory  Opinion  2003-10— Rory 
Reid  and  the  Nevada  State  Democratic 
Party  by  counsel,  Marc  E.  Elias. 

Draft  Advisory  Opinion  2003-13— 
American  Academy  of 
Ophthalmologists,  Inc.  by  Steven  L. 
Miller.  Director,  OPHTHPAC. 
Routine  Administrative  Matters. 


Person  to  Contact  for  Information:  Mr. 
Ron  Harris,  Press  Officer,  Telephone: 
(202) 694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

[FR  Doc.  03-14365  Filed  6-03-03:  4:23  pm] 
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ACTION:  Notice  and  request  for 
comments. 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  NotiOM; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§225.41  of  the  Boar(f%Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are        ^ 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  June  20, 
2003. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Richard  M.  Todd,  Vice 
President  and  Community  Affairs 
Officer)  90  Hennepin  Avenue, 
Mirmeapolis,  Minnesota  55480-0291: 

1.  Mary  Jane  Lindholm,  Clarkfield, 
Minnesota;  to  retain  control  of 
Clarkfield  Holding  Company,  Clarkfield, 
Minnesota,  and  thereby  indirectly  retain 
control  of  Farmers  and  Merchants  State 
Bank  of  Clarkfield,  Clarkfield. 
Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  2.  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-14252  Filed  6-5-03;  8:45  am] 
BILLINO  COOE  6210-01-S 


GENERAL  SERVICES 
ADMINISTRATION 

[200»-N01] 

Integrated  Acquisition  Environment 
Pilot;  Posting  Awarded  Contracts  on 
the  Worldwide  Web 

AGENCY:  The  Integrated  Acquisition 
Environment  (LAE)  Program  Office, 
GSA. 


SUMMARY:  The  Integrated  Acquisition 
Environment  (LAE)  program  office, 
which  is  responsible  for  improving 
Federal  acquisition  processes  through 
reliance  on  a  technology-based 
integrated  infrastructure,  is  initiating  a 
pilot  to  begin  making  Federal  contracts 
available  to  the  general  public  on  the 
worldwide  web  (web).  This  pilot  effort 
is  intended  to  increase  transparency  in 
agency  acquisition  activities  and  further 
the  Administration's  global  vision  of  a 
citizen-centric  E-Govemment.  The  LAE 
program  office  seeks  public  comment  to 
help  in  identifying  priorities  for  the 
pilot's  implementation. 
DATES:  Interested  parties  should  submit 
comments  to  the  Regulatory  Secretariat 
at  the  address  shown  below  on  or  before 
August  5,  2003. 

ADDRESSES:  Submit  written  comments 
to — General  Services  Administration, 
Regulatory  Secretariat  (MVA),  1800  F 
Street.  NW.,  Room  4035,  ATTN:  Laurie 
Duarte,  Washington,  DC  20405. 

Submit  electronic  comments  via  the 
Internet  to — Notice.2003-N01  ©gsa.gov. 

Please  submit  comments  only  and  cite 
Notice  2003-NOl  in  all  correspondence 
related  to  this  case. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Teresa  Sorrenti,  Project  Manager, 
Integrated  Acquisition  E-Gov  Initiative, 
by  phone  at  (703)  872-8610  or  by  e-mail 
at  teresa.sorrenti@gsa.gov. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (0MB)  and 
the  lAE  program  office  seek  to  promote 
greater  transparency  in  Government 
contracting  through  the  effective  use  of 
technology.  Transparency  fosters  public 
confidence  in  the  Government's 
•  procurement  processes  and  the  critical 
missions  they  support. 

The  Government  has  taken,  and 
continues  to  take,  important  steps  to 
leverage  Federal  information  technology 
investments  and  increase  transparency 
in  ways  that  help  Federal  buyers  to 
achieve  better  results.  For  example: 

•  FedBizOpps  [http:// 
www.fedbizopps.gov)  enables  vendors 
and  other  interested  members  of  the 
public  to  easily  acclimate  themselves 
with  the  planned  procurements  of 
departments  and  agencies  across  the 
executive  branch.  This  gateway  hosts  a 
wide  variety  of  business  documents, 
such  as  notices,  solicitations,  and  other 
related  acquisition  information,  that 
vendors  need  to  bid  on  and  negotiate 
contracts  with  agencies.  The 
transparency  FedBizOpps  provides 
helps  to  reduce  vendor  transaction 
costs.  This,  in  turn,  generates 


competition  to  lower  cost  and  improve 
quality  in  piut:hases  for  taxpayers. 

•  The  interagency  contract  directory 
[http://www.contractdirectory.gov), 
which  will  be  rolled  out  later  this  year, 
will  provide  general  information  to 
agencies  and  the  public  about  awarded 
contracts  that  are  available  to  satisfy  the 
needs  of  pther  Federal  agencies. 
Information  in  the  directory  will  be 
made  available  in  a  standardized  format 
to  facilitate  market  research  and  help 
agency  managers  rationalize  contracting 
efforts. 

•  The  Federal  Procurement  Data 
System— Next  Generation  (FPDS-NG) 
will  entirely  transform  how  information 
about  acquisition  activities  is  captured. 
As  this  new  management  information 
system  is  phased  in  over  the  next  two 
years,  agencies  and  the  public  will  enjoy 
faster  and  wider  access  to  transactional 
information  as  well  as  real-time  web- 
based  reporting. 

Several  public  interest  groups  have 
requested  that  agencies  make  contracts 
available  online.  These  groups  believe 
this  type  of  transparency  will  facilitate 
constructive  dialogue  to  promote  model 
contracting,  improve  weak  practices, 
and  reduce  repetitive  requests  under  the 
Freedom  of  Information  Act  (FOIA)  for 
contracts  that  are  of  particular  interest 
to  the  public.  While  a  limited  amoimt  of 
information  about  awarded  contracts  is 
available  today  through  FPDS  and 
FedBizOpps,  Federal  contracts  are  not 
routinely  posted  on  the  web. 

In  light  of  the  public  interest  in 
having  contracts  posted  and  the  benefits 
derived  through  improved  transparency 
in  acquisition  generally,  the  lAE 
program  office  is  initiating  a  project  to 
pilot  the  online  posting  of  Federal 
contracts.  The  lAE  program  office 
intends  to  scope  the  pilot  in  a  manner 
that  is  both  (1)  responsive  to  the 
interests  of  our  taxpayers,  and  (2) 
reasonable  in  light  of  potential  costs  and 
burden  associated  with  this  effort  and 
the  capabilities  of  technology  currently 
employed  by  the  Government.  This 
scope  may  be  modified  based  on  the 
success  of  initial  pilot  efforts  and  future 
enhancements  to  the  Government's 
technology  infi-astructure.  It  may  also  be 
re-scoped  to  include  grants.  Irrespective 
of  how  the  pilot  is  structured,  any 
proprietary  information  contained  in  a 
contract  covered  by  the  pilot  would  be 
redacted  before  posting. 

The  program  office  welcomes  the 
public's  comments  in  helping  to 
identify  priorities  for  implementing  the 
pilot.  Comments  are  especially  welcome 
on  the  following  issues: 

1.  Scope  and  availability.  What 
parameters  (factors)  should  guide  the 
initial  shape  of  the  pilot  [e.g.,  size  or 


type  of  contract;  amount  of  competition 
sought;  product  or  service  purchased; 
awards  related  to  specific  Federal 
programs)?  How  long  should  contracts 
remain  available  after  they  have  been 
posted? 

2.  Guidance.  What,  if  any,  type  of 
guidance  may  be  beneficial  to  ensure 
posting  is  consistent  with  apphcable 
laws  and  regulations  (e.g..  is  there  a 
need  for  gmdance  to  address  the 
redaction  of  proprietary  information,  the 
identification  of  contracts  whose 
disclosure  would  compromise  the 
national  security,  or  the  application  of 
FOIA  generally)? 

Dated:  June  3,  2003. 

David  A.  Drabidn, 

Deputy  Associate  Administrator.  Office  of    ■ 
Acquisition  Policy. 

[FR  Doc.  03-14341  Filed  6-5-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Announcement  of  Availability  of  Funds 
for  Family  Planning  Male  Reproductive 
Health  Research  Grants 

AGENCY:  Department  of  Health  and 
Human  Services,  Office  of  the  Secretary, 
Office  of  Public  Health  and  Science, 
Office  of  Population  Affairs. 
ACTION:  Notice;  correction. 


SUMMARY:  The  Office  of  Population 
Affairs  published  a  notice  in  the  Federal 
Register  of  April  14,  2003  announcing 
the  availability  of  funds  for  family 
planning  male  reproductive  health 
research  grants.  A  correction  Notice  was 
pubhshed  on  May  23,  2003.  There  was 
an  error  in  this  Notice.  This  Notice 
corrects  that  error. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Moskosky,  301-594-4008. 

Correction 

In  the  Federal  Register  of  May  23,    ' 
2003,  in  FR  Doc.  03-12983,  on  page 
28228.  in  the  first  column,  second 
paragraph  under  the  heading 
"Correction"  correct  the  second 
sentence  which  reads  "Awards  will 
range  bom  $100,000  to  $250,000  per 
year,  inclusive  of  direct  costs"  to  read: 

"Awards  will  range  fi-om  $100,000  to 
$250,000  per  year,  inclusive  of  indirect 
costs." 

Dated:  May  30,  2003. 

Alma  L.  Golden, 

Deputy  Assistant  Secretary  for  Population 
Affairs. 

(FR  Doc.  03-14245  Filed  6-5-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03077] 

Community-Based  Interventions  To 
Reduce  Motor  Vehicle-Related  Injuries; 
Notice  of  Availability  of  Funds; 
Amendment 

A  notice  announcing  the  availability 
of  fiscal  year  (FY)  2003  funds  for 
cooperative  agreements  for  Community- 
Based  Interventions  to  Reduce  Motor 
Vehicle-Related  Injuries  was  published 
in  the  Federal  Register  on  May  19, 
2003,  Vol.  68,  No.  69.  pages  27078- 
27082.  The  notice  is  amended  as 
follows: 

On  page  27078,  Column  3,  Section 
"D.  Fxmding,"  insert  second  paragraph 
"Recipient  Financial  Participation: 
Matchfng  funds  are  not  required  for  this 
program." 

On  page  27082,  Column  2,  Section  "J. 
Where  to  Obtain  Additional 
Information,"  under  contact  information 
for  Tim  Groza,  MPA,  Project  Officer, 
replace  "770-4676"  with  "770-488- 
4676". 

Dated;  May  30.  2003. 
Edward  Schultz, 

Acting  Director,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  03-14270  Filed  6-5-03;  8:45  am) 
aiixma  code  4is3-is-p 
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American  Cities  Project  (CAACP).  This 
program  addresses  the  "Healthy  People 
2010"  focus  area  of  Respiratory 
Diseases. 

The  purpose  of  the  program  is  to 
build  on  the  planning  phase  of  CAACP 
(including  the  experience  and  skills 
gained  fi-om  the  pilot  testing  of 
intervention  approaches)  to  improve 
overall  asthma  management  and 
decrease  asthma-related  morbidity 
among  children  (0-18  years)  in  a 
previously  defined  urban  population 
with  a  large  and  unmet  asthma  control 
need. 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  the  following 
performance  goal  for  the  National 
Center  for  Environmental  Health: 
Reduce  the  burden  of  asthma. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03030] 

Controlling  Asthma  in  American  Cities 
Project  Ptiase  INntervention 
Implementation;  Notice  of  Availability 
of  Funds 

Application  Deadline:  July  7.  2003. 

A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  301  and  317  of  the  Public  Health 
Service  Act,  (42  U.S.C.  241  and  247b). 
as  amended.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.283. 

B.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2003 
funds  for  a  cooperative  agreement 
program  for  the  Controlling  Asthma  in 


C.  Eligible  Applicants 

Assistance  will  only  be  provided  to 
currently  funded  recipients  from  CDC 
Program  Announcement  Nvimber  01117, 
Controlling  Asthma  in  American  Cities 
Project,  Phase  I  Planning.  Refer  to 
Attachment  II  for  a  list  of  currently 
funded  recipients.  All  attachments 
referenced  in  this  announcement  are 
posted  with  the  announcement  on  the 
CDC  Web  site,  Internet  address:  http:// 
www.cdc.gov.  Click  on  "Funding."  then 
"Grants  and  Cooperative  Agreements." 

Program  Announcement  Number 
01117  was  for  the  two-year  planning 
phase  of  this  project,  while  this 
announcement  is  competitive  among 
planning  phase  awardees  for 
implementation  of  intervention 
activities.  Program  Announcement 
Number  01117  stated:  "Depending  on 
the  availability  of  funds,  a  new 
competitive  announcement,  limited  to 
Phase  I  awardees,  may  be  announced  in 
the  future  that  will  implement  the 
intervention  activities."  No  other 
applications  are  solicited. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  secticm  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

D.  Funding 

Availability  of  Funds 

Approximately  $4  million  is  available 
in  FY  2003  to  fund  approximately  five 
to  seven  awards.  It  is  expected  that  the 
average  award  will  be  $700,000,  ranging, 
from  $500,000  to  $800,000.  It  is 
expected  that  the  awards  will  begin  on 
or  about  September  15,  2003  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  five 
years.  Funding  estimates  may  change. 


Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Recipient  Financial  Participation 

Matching  funds  are  not  required  for. 
this  program. 

Funding  Preferences 

Funding  preferences  may  include:  (1) 
Geographic  distribution;  (2)  minority 
populations  with  disproportionate 
asthma  burden;  and  (3)  a  balance  of 
proposed  intervention  strategies. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  Recipient  Activities,  and  CDC 
will  be  responsible  for  the  activities 
listed  under  2.  CDC  Activities. 

1.  Recipient  Activities 

a.  Describe  and  implement  the 
community  asthma  action  plan 
developed  during  the  planning  period. 
The  plan  should  be  detailed  and  include 
time-phased  intervention  objectives  that 
are  tied  to  the  asthma  objectives  in 
Healthy  People  2010.  The  plan  should 
be  feasible  from  a  programmatic 
implementation  perspective  and  from  a 
cost  perspective.  The  plan  should 
address  sustainability  issues  (i.e.,  the 
institutionalization  of  intervention 
activities),  as  well  as  encourage 
community  capacity  building  and 
empowerment. 

b.  Conduct  a  comprehensive 
evaluation  of  the  entire  project  using 
CDC's  framework  for  program 
evaluation  as  a  guide.  As  part  of  this, 
recipients  will  monitor  and  evaluate 
progress  in  implementing  the 
community-based  asthma  action  plan 
and  measure  the  long-term  population- 
based  impact  of  the  project  on  the 
health  of  the  communities  of  focus. 

c.  Continue  collaboration  with  broad 
community  representation  and  support 
in  implementing,  modifying,  evaluating, 
and  ultimately  sustaining  the  project. 

d.  Serve  as  a  resource  for  other  asthma 
control  projects. 

e.  Document  and  disseminate        ' 
experiences  in  working  as  a 
collaborative/coalition  and  in 
implementing  the  project  interventions. 

f.  Formally  summarize  project 
activities,  progress  in  reaching  project 
objectives,  and  general  insights/lessons 
every  six  months  to  local  partners  and 
to  CDC. 

g.  Work  with  CDC  or  its  contractors  to 
package  and  disseminate  effective 


interventions  developed  and/or  tested 
as  part  of  CAACP. 

h.  Participate  annually  in  a  CDC- 
organized  meeting  of  CAACP  grantees 
and  key  stakeholders. 

2.  CDC  Activities 

a.  Provide  technical  assistance  in  the 
development  of  intervention  strategies, 
communication  and  policy  issues,  and 
the  interpretation  of  the  scientific 
literature  related  to  asthma  management 
and  control. 

b.  Provide  liaison  among  grantees  and 
identify  potential  sources  of  information 
and  assistance. 

c.  Coordinate  activities  among  sites, 
when  appropriate. 

d.  Provide  leadership  in  development 
of  a  comprehensive  evaluation  plan  of 
CAACP  as  a  whole  and  provide 
technical  assistance  to  all  grantee  sites 
regarding  appropriate  evaluation 
strategies  and  specific  evaluation  tools. 

e.  Convene  meetings  among  grantees, 
collaborators,  and  key  stakeholders  to 
discuss  findings  and  improve  outcomes. 

f.  Assist  with  the  interpretation  and 
dis.semination  of  interim  and  final 
project  findings  and  lessons.  This  may 
include  coordinating  one  or  more 
publishable  reports  related  to  project 
activities/findings. 

g.  If  applicable,  assist  in  the    . 
development  of  a  research  protocol  for 
Institutional  Review  Board  (IRB)  review 
by  all  cooperating  institutions 
participating  in  the  research  project.  If 
applicable,  the  CDC  IRB  will  review  and 
approve  the  protocol  initially  and  on  at 
least  an  annual  basis  until  the  research 
project  is  completed. 

F.  Content 

Applications 

The  Program  Announcement  title  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements. 
Evaluation  Criteria,  and  this  Content 
section  to  develop  the  application 
content.  Additional  guidance/ 
clarification  is  provided  in  Attachment 
III.  The  application  will  be  evaluated  on 
the  criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  the  program 
plan.  The  narrative  should  be  no  more 
than  25  pages,  double-spaced,  printed 
on  one  side,  with  one-inch  margins,  and 
um^duced  12-point  font  In  addition  to 
the  application  forms,  the  application 
must  contain  the  following  in  this  order: 

1.  Table  of  Contents:  A  table  of 
contents  that  provides  page  numbers  for 
each  of  the  following  sections  should  be 
included. 

2.  Project  Narrative:  The  narrative 
must  contain  the  following  sections: 


a.  Overview  of  the  assets,  attributes, 
and  deficiencies  of  the  communities  of 
focus  (i.e.,  describing  the  public  health 
and  community  environment  in  which 
CAACP  is  working,  including  a 
description  of  any  community 
assessments  or  asset  mapping  done  in 
the  past  three  years). 

b.  Summary  of  asthma-related 
activities  and  issues  unique  to  your 
communities  of  focus  that  directly  or 
indirectly  impact  CAACP  planning  and 
implementation  activities  (i.e.,  a 
description  of  asthma-specific  activities 
not  directly  funded  by  CAACPthat  have 
occurred  or  are  ongoing  in  the 
communities  of  focus). 

c.  Description  of  project  organization, 
staffing,  active  collaboration,  and 
community  support. 

d.  Summary  of  the  activities  of  the 
two-year  planning  period. 

e.  Description  and  justification  of  the 
community-based,  intervention-phase 
asthma  action  plan  to  be  implemented 
over  the  next  five  years. 

f.  Description  of  the  comprehensive 
evaluation  plan  including  a  summary-  of 
the  baseline  data  already  collected 
during  the  planning  phase. 

G.  Submission  and  Deadline 

Application  Forms 

Submit  the  signed  original  and  two 
copies  of  PHS  5161-1  (OMB  Number 
0920-0428).  Forms  are  available  at  the 
following  Internet  address: 
ym'w.cdc.gov/od/pgo/forminfo.htm. 

If  you  do  not  have  access  to  the 
Internet,  or  if  you  have  difficulty 
.  accessing  the  forms  on-line,  you  may 
contact  the  CDC  Procurement  and 
Grants  Office  Technical  Information 
Management  Section  (PGO-TIM)  at: 
770-488-2700.  Application  forms  can 
be  mailed  to  you. 

Submission  Date,  Time,  and  Address 

The  application  must  be  received  by 
4  p.m.  Eastern  Time,  July  7,  2003. 

Submit  the  application  to:  Technical 
Information  Management-PA#03030, 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Rd.,  Atlanta.  GA 
30341-4146. 

Applications  may  not  be  submitted 
electronically. 

CDC  Acknowledgement  of  Application 
Receipt 

A  postcard  will  be  mailed  by  PGO- 
TIM,  notifying  you  that  CDC  has 
received  your  application. 

Deadline 

Applications  shall  be  considered  as 
meeting  the  deadfine  if  they  are 
received  before  4  p.m.  Eastern  Time  on 


the  deadline  date.  Any  applicant  whai-^ 
sends  their  application  by  the  United 
States  Postal  Service  or  commercial 
delivery  services  must  ensure  that  the 
carrier  will  be  able  to  guarantee  delivery 
of  the  application  by  the  closing  date 
and  time.  If  an  application  is  received 
after  closing  due  to  (ij  carrier  error, 
when  the  carrier  accepted  the  package 
with  a  guarantee  for  delivery  by  the 
closing  date  and  time,  or  (2)  significant 
weather  delays  or  natural  disasters,  CDC 
will  upon  receipt  of  proper 
documentation,  consider  the  application 
as  having  been  received  by  the  deadline. 

Any  application  that  does  not  meet 
the  above  criteria  will  not  be  eligible  for 
competition,  and  will  be  discarded.  The 
applicant  will  be  notified  of  their  failure 
to  meet  the  submission  requirements.  . 

H.  Evaluation  Criteria 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
cooperative  agreement.  Measures  of 
effectiveness  must  relate  to  the 
performance  goals  as  stated  in  the 
purpose  section  of  this  announcement. 
Measures  must  be  objective  and 
quantitative  and  must  measure  the 
intended  outcome.  These  measures  of 
effectiveness  shall  be  submitted  with 
the  application  and  shall  be  an  element 
of  evaluation. 

A  peer  review  group  appointed  by 
CDC  may  conduct  site  visits  or  reverse 
site  visits,  as  a  part  of  their  review  of  the 
applications  and,  if  conducted,  will  use 
the  results  of  these  visits  as  well  as 
application  content  addressing  the* 
following  criteria: 

1.  The  Community-focused. 
Inter\'ention-phase  Asthma  Action  Plan 
(40  percent). 

.Tne  aim  of  this  plan  should  be  to 
reduce  the  burden  of  asthma  among 
children  ranging  from  newborn  to  18 
years  of  age,  throughout  the  pre-selected 
communities  of  focus.  The  plan  will  be 
evaluated  on  the  following  criteria. 

a.  The  detail  to  which  the  plan  is 
described. 

b.  The  likely  effectiveness  of  the 
individual  intervention  strategies  as 
well  as  the  plan  as  a  whole.  This 
includes  the  estimated  efficacy  of  each 
intervention  (how  much  it  will  reduce 
asthma  morbidity  and/or  improve 
quality  of  life),  the  likely  reach  of  each 
intervention  (percentage  of  the 
community  under  18  years  of  age  likely 
to  be  engaged/impacted  by  the 
intervention),  and  the  potential  synerg>' 
created  by  the  intertwining  of 
interventions.  While  all  are  essential, 
the  project  is  especially  interested  in   . 
determining  the  combined  effectiveness 
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of  interventions  that  together  have  a 
high  degree  of  community  reach  and 
participation. 

c.  The  feasibility  of  the  plan  from  a 
program  implementation  perspective, 
and  from  a  cost/economic  perspective. 
Included  in  this  should  be  an  estimate 
of  how  long  it  will  take  to  fully 
implement  the  plan,  with  the  idea  that 
the  quicker  the  intervention  can  be 
implemented  effectively  and  efficiently, 
the  better. 

d.  The  degree  to  which  pilot  testing, 
previous  community  experience,  and/or 
the  science  of  effective  asthma 
interventions  were  used/are  being  used 
to  create  the  plan  and  its  details. 

e.  The  degree  to  which  the  plan 
reflects  and  builds  on  a  mature  and 
comprehensive  understanding  of  the 
assets,  attributes,  and  deficiencies  of  the 
communities  of  focus  including  non- 
CAACP  asthma  activities  completed  or 
ongoing  in  these  communities. 

f.  The  degree  of  community 
participation  in  the  plan.  The  following 
questions  should  be  addressed:  Is  there 
documentation  of  community 
participation  in  the  development  of  the 
plan?  Does  the  plan  encourage 
community  capacity  building  and 
empowerment?  Do  community  partners 
play  a  large  role  in  the  implementation 
period  and  does  this  empower  or  build 
capacity  within  the  community? 

g.  Approach  to  sustainability  issues. 
This  includes  a  discussion  of  what 
needs  to  happen  to  make  the 
intervention  strategies  sustsiinable  after 
project  funding  is  finished,  how  likely 
it  is  that  this  will  occur,  and  what 
project  staff  and  partners  are  doing  or 
planning  to  do  to  make  this  happen. 

h.  The  value  of  the  community 
asthma  action  plan  and  the  individual 
intervention  strategies  from  a  broader 
scientific  and  community  public  health 
perspective.  In  other  words,  are  the 
strategies  innovative  and  ambitious 
enough  to  stretch  our  understanding  of 
asthma  control  and  community  health? 

i.  Ability  to  replicate  the  aommunity 
asthma  action  plan  in  other  cities  or 
expand  into  new  neighborhoods  within 
the  same  city.  This  includes  the  degree 
to  which  the  individual  intervention 
strategies  will  likely  be  attractive  to 
other  communities  (i.e.,  cost-feasible, 
resource-feasible,  and  reproducible). 

2.  Project  organization,  staffing,  active 
collaboration  and  community  support 
(30  percent).  Projects  will  be  judged  on 
the  following: 

a.  The  diversity  of  individuals  and 
organizations  involved  in  the  project. 

b.  The  competence  and  community 
leadership  potential  of  those  actively 
engaged  and  participating  in  the  project. 


c.  The  depth  of  expertise  (both  formal 
expertise  and  significant  past  hands-on 
experience)  in  all  areas  critical  to  the 
project's  success. 

d.  The  overall  competence, 
leadership,  and  vision  of  the  principal 
investigator(s)  and  project 
coordinator(s).  This  is  based,  in  part,  on 
their  individual  skills/experience  with  a 
community-based  team  approach  to 
decision-making  and  problem  solving. 

e.  The  ability  of  project  staff  and 
collaborators  to  communicate  openly 
and  easily,  to  understand  each  other's 
roles,  and  to  make  optimal  project- 
related  decisions.  This  will  be  based,  in 
part,  on  the  project's  organizational 
structure  and  decision-making 
procedures  developed  and  practiced 
over  the  two-year  planning  period. 

f.  The  commitment  of  the 
collaborating  individuals  and 
especially,  organizations.  This  includes 
the  degree  to  which  project 
collaborators  have  taken  ownership  or 
plan  to  take  ownership  of  the  project. 

g.  The  effort  made  by  project  staff  and 
collaborators  to  involve  grassroots 
community  members  and/or 
representatives  in  a  meaningful  way. 

h.  The  project's  effectiveness  in 
creating  community  awareness  and 
interest  in  asthma  and  the  project,  in 
particular. 

i.  The  prospect  of  sustaining  the 
collaborative  partnership  beyond  the 
project  period  and  even  beyond 
childhood  asthma  as  the  public  health 
focus.  This  includes  an  assessment  of 
how  the  project  interacts  with  other 
existing  community  projects  and 
coalitions  in  the  region. 

3.  Evaluation  Plan  (20  percent). 

Projects  will  be  judged  on  the 
following: 

a.  Outcome-based  Evaluation 
Strategies.  The  overall  evaluation  plan 
should  be  designed  to  measure  the 
impact  of  the  project's  activities  and 
interventions  as  a  whole  on  the  targeted 
communities'  population  of  children 
and/ or  teens  with  asthma.  Evaluation 
strategies  aimed  at  measuring  the 
impact  of  a  single,  specific  intervention 
are  important  but  remain  secondary  to 
measuring  the  project's  overall 
population-based  impact.  Evaluation 
strategies  that  incorporate  some  or  all  of 
the  following  outcome  measures  (but 
not  necessarily  limited  to  the  following) 
are  suggested: 

(1)  Hospitalization  data  (ideally 
starting  a  minimum  of  three  years  prior 
to  the  onset  of  intervention  activities  to 
allow  for  trend  analyses,  and  with 
comparable  data  from  outside  the 
communities  of  focus  for  comparison). 

(2)  Emergency  care  data  (as  above  if 
possible). 


(3)  School  absenteeism  (all  causes  in 
those  identified  as  having  asthma  or 
asthma-specific  absenteeism). 

(4)  Quality  of  life  and/or  asthma 
symptom  surveys  (if  a  non-biased 
sample  can  be  identified  and  obtained). 

(5)  Asthma  medications  (i.e.,  the  ratio 
of  rescue  to  controller  medication 
prescriptions  filled). 

(6)  Asthma  care  visits  (i.e.,  ratio  of 
scheduled  to  unscheduled  visits,  or 
number  of  asthma  maintenance  visits 
per  year). 

(7)  Changes  in  community 
empowerment  and/or  active 
participation  in  community  health  (as 
measured  by  a  validated  instnmient  in 

a  non-biased  sample  of  the  community). 

b.  Comprehensive  Evaluation  Plan: 
Applicants  will  be  judged  on  how  well 
they  have  articulated  an  evaluation  plan 
that  complements  the  outcome-based 
measures  described  above  (section  H2a) 
and  is  likely  to  be  useful  in 
understanding  and/or  measuring  the 
following:  (1)  The  dynamics  of  the 
collaborative  process,  including 
decision  making;  (2)  the  general 
effectiveness  of  the  collaborative  in 
helping  to  create,  implement,  and 
sustain  community  interventions;  (3) 
the  relationship  between  the  project/ 
collaborative  and  the  community  it 
seeks  to  serve;  (4)  the  reach  of  project 
activities  in  the  communities  of  focus; 
(5)  the  effectiveness  of  specific 
intervention  components;  (6)  the  cost 
and  resource  feasibility  of  specific 
intervention  components;  and  (7)  the 
impacts  of  the  project  and/or 
collaborative  on  the  community  outside 
of  its  specific  impacts  on  asthma. 

The  evaluation  plan  will  be 
additionally  judged  on  the  degree  to 
which:  (1)  The  pioject's  stakeholders 
have  been  identified;  (2)  their 
perspectives  and  evaluation  needs  are 
reflected  in  the  plan;  and  (3)  the 
evaluation  plan  is  cost  and  resource 
feasible. 

c.  Baseline  comprehensive  evaluation 
data  collected,  organized,  and/or 
analyzed  during  the  two-year  plemning 
phase  with  an  emphasis  on  the 
following:  (1)  The  proportion  of  baseline 
data  needed  for  the  proposed 
comprehensive  evaluation  already 
collected  and  analyzed;  (2)  the 
likelihood  that  the  baseline  data  not  yet 
collected  will  be  collected  and  analyzed 
in  the  near  future;  (3)  the  quality  of  the 
data  and  the  data  analysis  reports 
already  collected  and/or  analyzed;  and 
(4)  the  adequacy  of  the  collected  or 
soon-to-be  collected  data  as  a  baseline 
for  the  proposed  comprehensive 
evaluation. 

d.  Does  the  application  adequately 
address  the  CDC  Policy  requirements 
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regarding  the  inclusion  of  women, ' 
ethnic,  and  racial  groups  in  the 
proposed  research?  These  include: 

(1)  The  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation. 

(2)  The  proposed  justification  when 
representation  is  limited  or  absent. 

(3)  A  statement  as  to  whether  the 
design  of  the  study -is  adequate  to 
measure  differences  when  warranted. 

(4)  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
the  study  participants  includes  the 
process  of  establishing  partnerships 
with  community(s)  and  recognition  of 
mutual  benefits. 

4.  Use  of  the  Plaiming  Period  (10 
percent). 

The  project  will  be  judged  on  how 
well  it  made  use  of  the  two-year 
planning  period  (accountability).  The 
following  planning  period  activities 
should  be  considered  in  this  overall 
evaluation  of  the  activities  undertaken 
to  date.  (Of  note:  Planning  phase 
activities  specifically  related  to  the 
organization  of  the  collaborative  aspects 
of  the  project  will  not  be  included  in 
this  section.  These  activities  will 
instead  be  incorporated  into  the  score 
for  section  2.  "Project  organization, 
staffing,  active  collaboration,  and 
community  support"  above). 

a.  The  development  of  a  well- 
articulated,  plausible  vision  for  the 
project  that  meets  the  needs  of 
stakeholders  and  collaborators. 

b.  The  degree  to  which  planning 
phase  goals  and  objectives  were  clearly 
defined,  improved  upon  (as  needed), 
and  achieved. 

c.  The  degree  to  which  piloting  of 
project  ideas  took  place  and  were  well 
focused  and  well  designed. 

d.  The  degree  to  which  the  project 
staff  and  partners  learned  from  these 
piloting  experiences  (i.e.,  were  they 
evaluated  in  a  way  meaningful  to  the 
project). 

e.  The  quality  and  usefulness  of 
project-related  materials  (educational 
materials,  training  manuals,  resource 
banks,  clinical  referral  lists,  etc.) 
created,  identified,  and/or  organized 
during  the  planning  period. 

f.  The  degree  to  which  the  staff/ 
collaborators  acquired  clearly  defined 
skills  (i.e.,  via  training)  that  helped  or 
will  help  in  the  creation  and/or 
implementation  of  intervention 
strategies. 

g.  The  degree  to  which  baseline 
assessments  (i.e.,  community  health 
assessments,  asset  mapping,  focus  ^ 
groups,  key  informant  interviews, 
survey  data,  utilization  data,  etc.)  and/ 
or  process  evaluation  (of  the  planning 


period)  were  effectively  utilized  by 
project  staff,  partners,  and  other 
community  stakeholders. 

h.  The  degree  to  which  the  planning 
period  was  useful  in  developing  a  more 
accurate  and  richer  understanding  of  the 
assets,  attributes,  and  deficiencies  of  the 
commimities  of  fpcus  as  well  as  the 
asthma-related  activities/issues  in  these 
conunimities  (outside  of  CAACP). 

5.  Budget  (not  scored) 

The  extent  to  which  the  budget  is 
clearly  detailed,  justified,  and 
appropriate  for  the  activities  proposed. 

"The  applicant  should  include  costs 
for  one  person  to  travel  to  Atlanta,  GA 
to  attend  the  sixth  National 
Envirorunental  Health  Conference. 
December  3-5.  2003.  Review  the  CDC/ 
NCEH  Web  site  for  additional 
information  concerning  this  conference: 
http://www.cdc.gov/nceh/default.htm. 

6.  Human  Subjects  (not  scored) 
Does  the  application  adequately 

address  the  requirements  of  Title  45 
CFR  part  46  for  the  protection  of  human 
subjects?  (Not  scored;  however,  an 
application  can  be  disapproved  if  the 
research  risks  are  sufficiently  serious 
and  protection  against  risks  is  so 
inadequate  as  to  make  the  entire 
application  imacceptable.) 


I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Interim  progress  report,  no  less 
than  90  days  before  the  end  of  the 
budget  period.  The  progress  report  will 
serve  as  the  non-competing 
continuation  application,  and  must ' 
contain  the  following  elements: 

a.  Current  Budget  Period  Activities 
Objectives. 

b.  Current  Budget  Period  Financial 
Progress. 

c.  New  Budget  Period  Program 
Proposed  Activity  Objectives. 

d.  Detailed  Line-Item  Budget  and 
Justification. 

e.  Additional  Requested  Information. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  To  Obtain  Additional 
Information"  section  of  this 
announcement. 

Additional  Requirements 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 


each,  see  Attachment  I  of  the  program 
announcement  as  posted  on  the  CDC 
Web  site. 

AR-1     Humem  Subjects  Requirements 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-7    Executive  Order  12372  Review 
AR-8    Public  Health  System  R^orting 

Requirements 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11    Healthy  People  2010 
AR-1 2     Lobbying  Restrictions 

Office  of  Management  and  Budget 
Clearance 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  cooperative  agreement 
will  be  subject  to  review,and  approval 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act. 

J.  Where  To  Obtain  Additional 
Information 


This  and  Qther  CDC  announcements, 
the  necessary  applications,  and 
associated  forms  can  be  found  on  the 
CDC  Web  site.  Internet  address:  http:// 
www.cdc.gov. 

Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements". 

For  general  questions  about  this 
announcement,  contact:  Technical 
Information  Management,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Rd..  Atlanta.  GA  30341- 
4146.  Telephone:  (770)  488-2700. 

For  business  management  and  budget 
assistance,  contact:  Mildred  Gamer, 
Grants  Management  Officer, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Road,  Atlanta,  GA 
30341^146.  Telephone:  (770)  488- 
2745,  e-mail  address:  Mgamer@cdc.gov. 

For  program  technical  assistance, 
contact:  Michael  Friedman,  M.D.,  Air 
Pollution  and  Respiratory  Health 
Branch.  National  Center  for 
Environmental  Health.  Centers  for 
Disease  Control  and  Prevention,  1600 
Chfton  Road.  NE.,  MS  E-17,  Atlanta.  GA 
30333.  Telephone  Number:  (404)  498- 
1028,  e-mail  address:  mff7@cdc.gov. 

Dated:  June  2.  2003. 
Edward  Schultz, 

Acting  Director,  Procurement'and  Gmnts 
Office,  Centers  for  Disease  Control  and  • 
Prevention. 

(FR  Doc.  03-14271  Filed  6-5-03:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  injury 
Prevention  and  Control  Special 
Emphasis  Panel:  Intervention 
Research  Grants  To  Promote  the 
Health  of  People  With  Disabilities, 
Program  Announcement  #03029 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting: 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  Special  Emphasis 
Panel  (SEP);  Intervention  Research  Grants  to 
Promote  the  Health  of  People  with 
Disabilities,  Program  Announcement  #03029. 

Times  and  Dates:  9  a.m.-9:50  a.m..  |une 
29,  2003.  (Open).  9:50  a.m. -5:15  p.m.,  June 
29,2003.  (Closed).  8:30  a.m.-3  p.m.,  June  30. 
2003.  (Closed). 

Place:  Atlanta  Airport  Marriott,  4711  Best 
Friend  Road,  College  Park,  GA  30337, 
Telephone  (404)  766-7900. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)  (4)  and 
(6),  Title  5  U.S.C.  and  the  Determination  of 
the  Director,  Management  Analysis  and 
Services  Office,  CDC,  pursuant  to  Public  Law 
92-463. 

Matters  To  Be  Discussed:  The  meeting  will 
include  the  review,  discussioji,  and 
evaluation  of  applications  received  in 
response  to  Program  Announcement  #03029. 

Contact  Person  for  More  Information:  Hani 
Atrash.  M.D.,  Associate  Director  for  Program 
Development.  National  Center  on  Birth 
Defects  and  Developmental  Disabilities,  CDC, 
4770  Buford  Highway,  MS-F34,  Atlanta,  GA 
30341,  Telephone  (770)  488-7150. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  May  27.  2003. 
Alvin  Hail, 

Director,  Management' Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  03-14272  Filed  6-5-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  Disease  Control  and 
Prevention 


Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  C  (Centers  for  Disease  Control 
and  Prevention)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-76.  dated 
October  14,  1980.  and  corrected  at  45  FR 
69296.  October  20. 1980.  as  amended 
most  recently  at  68  FR  7118-7123.  dated 
February  12.  2003)  is  amended  to 
reorganize  the  National  Center  for 
Health  Statistics. 

Section  C-B.  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

Delete  in  its  entirety  the  functional 
statement  for  the  Division  of 
Environmental  Health  Laboratory 
Sciences  and  insert  the  following: 
Division  of  Laboratory  Sciences 
(HCN8).  (1)  Develops  and  maintains  a 
national  laboratory  response  capability 
for  applying  state-of-the-art 
biomonitoring  technology  to  improve    . 
the  detection,  prevention,  and  public 
health  management  of  chemical 
terrorism  emergencies  and  emergencies 
resulting  from  human  exposure  to  toxic 
chemicds;  (2)  develops  and  applies 
biomonitoring  methods  for 
environmental  chemicals  that  identify 
chemicals  to  which  people  are  exposed 
and  measures  individual  exposure 
levels;  (3)  applies  biomonitoring 
measurements  to  determine  the 
exposure  of  the  general  U.S.  population 
to  selected  environmental  chemicals,  to 
assess  the  exposure  of  special 
population  groups  that  are  known  or 
suspected  to  be  at  high-risk  of  excessive 
exposure,  and  study  to  the  relationship 
between  level  of  exposure  and  adverse 
health  effects;  (4)  provides  technical 
assistance,  technology  transfer, 
reference  laboratory  measurements, 
laboratory  standardization  programs, 
and  external  quality  assurance  to  State 
and  local  public  health  laboratories  and 
health  officials;  Federal  agencies; 
international  organisations;  academic, 
international,  and  private  laboratories; 
and  professional  organizations  to 
improve  laboratory  science  and 
laboratory  capacity  in  the  fields  of 
environmental  health  and  selected 
chronic  diseases;  (5)  develops  and 
validates  advanced  laboratory 
technology  to  assess  nutritional  and 
genetic  risk  factors  for  environmental 
disease  and  selected  chronic  diseases; 


and  (6)  collaborates  with  other  CDC 
organizations;  Federal,  State,  and  local 
agencies;  and  private  and  professional    ' 
organizations  to  investigate  new  or 
emerging  health  problems  known  to 
potentially  related  to  exposure  to 
environmental  chemicals. 

Clinical  Chemistry  Bmnch  (HCN85). 
(1)  Provides  statistical  consultation  in 
areas  of  research,  study  design,  analysis, 
reporting,  and  quality  control 
development  for  laboratory 
investigations  and  environmental  health 
studies  to  NCEH  staff,  other  Federal 
agencies.  State  and  local  public  health 
departments,  and  other  national  and 
international  organizations;  (2)  provides 
system  analysis,  computer  programming 
and  interfacing,  technical  support,  and 
application  of  computerization  and 
other  advanced  technology  to  the 
resolution  of  laboratory  problems  and 
data  analysis,  management,  reporting, 
and  presentation;  (3)  maintains 
reference  methods  for  epidemiologic 
studies  and  clinical  trials  which  provide 
the  basis  for  public  health  strategies  to 
reduce  morbidity  and  mortality  due  to 
cardiovascular  disease.  In  this  capacity, 
serves  as  the  WHO  Collaborating  Center 
for  Reference  and  Research  in  Blood 
Lipids;  (4)  develops,  evaluates,  and 
standardizes  analytical  methods  for  the 
measurement  of  biochemical  markers 
for  assessing  disease  status  and  risk  for 
selected  chronic  diseases;  (5)  designs 
and  implements  collaborative  programs 
with  appropriate  agencies  or  ' 

professional  groups  to  effect  technology 
transfer,  improvement  of  proficiency 
and  quality,  and  the  standardization  of 
analytical  performance  among  health 
laboratories  involved  in  clinical  and 
epidemiologic  investigations;  (6) 
provides  technical  assistance  and 
guidance  to  governmental  agencies, 
professional  societies,  and  the  general 
clinical  laboratory  community  on  pre- 
analytical  issues,  measurement 
problems,  study  design,  and  reference 
and  quality  control  material 
preparation,  storage,  and  handling;  and 
(7)  develops,  prepares,  and  distributes 
purified  and  biological  reference 
materials  used  for  standardization 
programs,  quality  control  assessment, 
and  calibration  of  analytical  methods  in 
research. 

Emergency  Response  and  Air 
Toxicants  Branch  (HCN88).  (1)  Develops 
and  maintains  analytical  methods  to 
measure,  in  human  specimens,  toxic 
substances  that  are  known  or  potential 
agents  for  use  in  chemical  terrorism;  (2) 
applies  these  measurements  in  response 
to  chemical  terrorism  emergencies  and, 
as  part  of  a  coordinated  Federal 
response,  deploys  a  rapid  response 
laboratory  team  to  assist  in  obtaining 
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human  specimens  for  analysis;  (3) 
transfers  technology,  provides  training, 
and  provides  technical  assistance  for 
measurement  of  chemical  agents  in 
human  specimens  to  a  network  of 
laboratories  that  provide  additional 
capacity  for  responding  to  chemical 
terrorism;  (4)  provides  review  and 
expert  consultation  to  Federal,  state, 
local  and  international  governments  and 
health  organizations  on  assessing  and 
interpreting  biomonitoring 
measurements  of  chemical  agents  likely 
to  be  used  in  terrorism;  (5)  for  toxic 
substances  of  public  health  concern  but 
unlikely  to  be  involved  in  chemical 
terrorism,  transfers  biomonitoring 
technology,  provides  biomonitoring 
training,  and  provides  technical 
assistance  in  biomonitoring  to  state 
laboratories,  including  meSiods  for 
analyzing  both  inorganic  and  organic 
toxic  substances  in  human  specimens; 
(6)  develops  and  maintains  analytical 
methods  to  measure  organic  toxic 
substances  that  contaminate  air  (air 
toxicants)  in  human  specimens  and 
applies  these  analytical  methods  to 
assess  human  exposures  to  these 
chemicals  for  many  purposes,  including 
surveillance  of  levels  in  the  population, 
epidemiological  studies,  and  emergency 
response  investigations;  and  (7) 
develops  and  maintains  analytical 
methods  to  assess  human  exposure  to 
tobacco  smoke  and  its  chemical 
constituents  and  applies  these  methods 
to  epidemiologic  studies  of  tobacco 
smoke  exposure  and  related  disease. 
Inorganic  Toxicants  and  Nutrition 
Branch  (HCN84).  (1)  Develops  and 
maintains  analytical  methods  to 
measure  trace-essential  and  toxic 
elements  in  human  specimens;  (2) 
applies  these  analytical  methods  to 
assess  human  exposures  to  these 
chemicals  for  many  purposes,  including 
surveillance  of  levels  in  the  population, 
epidemiological  studies,  and  emergency 
response  investigations;  (3)  provides 
training,  guidance,  and  assistance  to 
State  and  local  governments,  and 
domestic  anrf  international  laboratories 
in  the  development,  maintenance  and 
technology  transfer  of  analytical 
capability  for  measurement  of  trace- 
essential  and  toxic  elements  in 
specimens  from  humans,  animals,  and 
the  environment;  (4)  develops  and 
maintains  analytical  capability  and 
expertise  in  the  measurement  and 
interpretation  of  physiologic  levels  of 
micronutrients  such  as  the  vitamins, 
essential  elements,  and  other  dietary 
substances  or  their  metabolites  (as 
biomarkers);  (5)  provides  technical 
assistance  to  national,  state, 
international  and  local  investigations. 


surveys,  and  clinical  studies  of  the 
nutritional  status,  prevalence,  risk 
factors,  and  treatment  of  chronic 
diseases;  and  (6)  develops,  maintains, 
and  distributes,  as  appropriate, 
standards,  reference  materials, 
protocols,  and  standardization  prograins 
to  assist  state,  international  and  other 
laboratories  in  the  transfer  of  laboratory 
technology  and  in  establishing  and 
maintaining  quality  control  and 
calibration  of  analytical  methods  for 
essential  and  toxic  elements,  nutrients, 
and  markers  of  physiologic  damage. 
Molecular  Biology  Branch  (HCN87). 

(1)  Collaborates  in  the  development  and 
implementation  of  large,  population- 
based,  genetic  repositories  comprising 
specimens  from  nationally 
representative  samples  of  healthy 
people,  patients,  unaffected  family 
members,  or  unrelated  control  subjects; 

(2)  develops  and  evaluates  laboratory 
methods  in  genetics  and  develops, 
evaluates,  and  standardizes  auto- 
antibody measurements;  (3)  uses 
population-based  and  disease-based 
repositories  to  study  genetic  risk  factors 
for  disease  and  gene-environment 
interactions;  (4)  provides  advice  and 
technical  assistance  to  state  and  local 
health  departments,  other  Federal 
agencies,  national  and  international 
organizations,  and  academic  centers  on 
laboratory  measurements  in  genetics; 
and  (5)  develops,  maintains,  and 
distributes  appropriate  standards, 
reference  materials,  and  protocols  for 
diabetes  auto-antibody  measurement. 

Newborn  Screening  Branch  (HCN82). 
(1)  Provides  technical  consultation  and 
assistance  concerning  quality  assurance 
and  procedural  issues  to  State  Public 
Health  laboratories,  international 
laboratories,  and  manufacturers  of 
diagnostic  products  involved  in 
performing  newborn  screening  tests;  (2) 
develops  and  maintains  analytical 
methods  to  measure  substances  in 
dried-blood  spots  (DBSs),  and  produces 
certified  DBS  quality  control  and 
reference  materials  for  newborn 
screening  tests;  (3)  maintains  a  DBS 
proficiency  testing  program  for  newborn 
screening  programs  worldwide  for 
inborn  errors  of  metabolism, 
hemoglobinopathies,  and  other  newborn 
disorders;  (4)  provides  technical  and 
administrative  support  to  public  health 
laboratory  projects  for  early  detection  of 
autoimmune,  immuno-proliferative.  and 
immuno-deficiency  diseases;  and  (5) 
evaluates  and  refines  emerging 
laboratory  methods  for  micro-  and  nano- 
detection  to  public  health  applications 
and  population-based  screening  for 
these  immune  disorders. 

Organic  Analytical  Toxicology  Branch 
(HCN86).  (1)  Develops  and  maintains 


analytical  methods  to 'measure  selected 
sjTithetic  and  naturally  occurring 
organic  chemicals,  their  metabolites, 
and  reaction  products  (adducts)  in 
human  specimens;  (2)  applies  tiese 
analyticail  methods  to  assess  human 
exposures  to  these  chemicals  for  many 
purposes,  including  surveillance  of 
levels  in  the  population, 
epidemiological  studies,  and  emergency 
response  investigations;  (3)  aids  in 
transferring  these  methods  within 
Division  laboratories  and  to  state,  local 
and  other  public  health  laboratories;  (4) 
develops  and  prepares  various  matrix- 
based  quality  control  materials  for  use 
in  such  analyses;  and  (5)  provides 
review,  expert  consultation,  and  original 
scientific  publications/information  to 
Federal,  state,  local,  and  international . 
governments  and  health  organizations 
on  topics  related  to  human  exposure 
assessment,  organic  analytical 
methodology,  high  technology 
analytical  instrumentation,  preparation 
and  analysis  of  biological  specimens, 
qualffy  control  procedures,  laboratory 
safety,  and  medical  interpretation  of 
laboratory  findings. 

Dated:  May  15,  2003. 
William  H.  Gimson, 

Chief  Operating  Officer,  Centers  for  Disease 
Control  and  Prevention  (CDC). 
[FR  Doc.  03-14223  Filed  6-5-03;  8:45  am) 
BILUNG  CODE  41G0-1»-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  institute;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Cancer 
Institute  Board  of  Scientific  Advisors, 
June  26,  2003,  8  a.m.  to  June  27,  2003, 
6  p.m..  National  Cancer  Institute,  9000 
Rockville  Pike,  Building  31,  C  Wing,  6th 
Floor,  Conference  Room  10,  Bethesda. 
MD  20892  which  was  published  in  the 

Federal  Register  on  May  21.  2003.  68 
FR  27837. 

This  meeting  is  amended  to  change 
the  closing  time  on  06/27/03  to  1  p.m. 
The  meeting  is  open  to  the  public. 

Dated:  May  29,  2003. 
La  Verne  Y.  Stringiield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-14261  Filed  6-5-03;  8:45  am] 
BILUNG  CODE  4140-01-«l 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors.  National 
Cancer  Institute. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6).  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Cancer  Institute,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  of  Committee:  Board  of  Scientific 
Counselors,  National  Cancer  Institute 
Subcommittee  2— Basic  Sciences. 

Dote.  luly  14-15,  2003. 

Time:  7  p.m.  to  12:45  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
compeience  of  individual  investigators. 

Place:  Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Florence  E.  Farber,  PhD, 
Health  Scientific  Administrator,  Office  of  the 
Director,  National  Cancer  Institute.  National 
Institutes  of  Health,  6116  Executive 
Boulevard,  Room  2115,  Bethesda,  MD  20892, 
(301)-496-7628,  ^6p@ni7i.gpv. 

Any  interested  person  may  file 
written  comments  with  the  committee 
by  forwarding  the  statement  to  the 
Contact  Person  listed  on  this  notice.  The 
statement  should  include  the  name, 
address,  telephone  number  and  when 
applioftble,  the  business  or  professional 
affiliation  of  the  interested  person. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procediu-eS  for 
entrance  into  the  building  by  non- 
government employees.  Persons  without 
a  government  I.D.  will  need  to  show  a 
photo  I.D.  and  sign-in  at  the  security 
desk  upon  entering  the  building. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 


Dated:  May  29,  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-14262  Filed  6-5-03;  8:45  am) 

BILLING  COOE  4140-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

•  The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group  Subcomi^ittee 
A — Cancer  Centers. 

Date:  August  8,  2003. 

Time:  7:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue.  Chevy  Chase,  MD  20815. 

Contact  Person:  David  E.  Maslow,  PhD, 
Chief,  Resources  and  Training  Review 
Branch,  Division  of  Extramural  Activities, 
National  Cancer  Institute,  National  Institutes 
of  Health,  6116  Executive  Boulevard— Room 
8117,  Bethesda,  MD  20892-7405,  (301)  496- 
2330. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction;    . 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  May  28,  2003.  < 

La Verae  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  03-14265  Filed  6-5-03;  8;45  am] 
BHJJNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Piu-suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
.the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
C*hild  Health  and  Human  Development 
Special  Emphasis  Panel  Family  Management 
of  Childhood  Diabetes — Data  Coordinating 
Centers. 

Date:  June  26,  2003. 

Time:  12  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institutes  of  Health,  6120 
Executive  Blvd.,  Rockville,  MD  20852, 
(Telephone  Conference  Call). 

Contact  Person:  Hameed  Khan,  PhD, 
Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health,  and  Human  Development,  National 
Institutes  of  Health,  6100  Executive  Blvd., 
Room  5E01,  Bethesda,  MD  20892,  (301)  435- 
6902,  khanh@mail.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research; 
93.865,  Research  for  Mothers  and  Children; 
93.929,  Center  for  Medical  Rehabilitation 
Research;  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health ,  HHS) 

Dated:  May  29,  2003. 
LaVerae  Y:  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-14264  Filed  6-5-03;  8:45  am) 
BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 


is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personalprivacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel 
Somatic  Treatment. 

Date:  June  19.  2003. 

Time:  11:30  a.m.  to  1:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health. 
Neuroscience  Center,  6001  Executive 
Boulevard,  Rockville,  MD  20852.  (Telephone 
Conference  Call). 

Contact  Person:  David  I.  Sommers,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6144,  MSC  9606. 
Bethesda,  MD  20892-9606,  301-443-7861, 
dsommers@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel  Eating 
Disorders. 
Date:  July  8,  2003. 
r/me:  10  a.m.  to  3  p.m. 
Agendai^^To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda.  8120 
Wisconsin  Ave.  Bethesda,  MD  20814. 

Contact  Person:  Peter  J.  Sheridan,  PhD. 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6142,  MSC  9606, 
Bethesda,  MD  20892-9606,  301^43-1513, 
psherida@mail.nih.ggy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel 
Statistics  SEP. 
Date;  July  31,2003. 
Time:  1  p.m.  to  2:30  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard,  Rockville,  MD  20852,  (Telephone 
Conference  Call). 

Contact  Person:  Henry  J.  Haigler,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6150,  MSC  9608, 
Bethesda,  MD  20892-9608,  301-443-7216, 
hhaigler^mail.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 


Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training,  " 
National  Institutes  of  Health.  HHS.) 

Dated:  May  28,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  A  dvisory 

Committee  Policy. 

(FR  Doc.  03-14266  Filed  6-5-03;  8:45  am] 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meeting 

Piu-suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel  Grant  Application  Reviews. 

Dofe.Juneie,  2003. 

Time:  3  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIAAA,  Willco  Bldg..  Room  409, 
6000  Executive  Blvdj,  Rockville,  MD. 
(Telephone  Conference  Call), 

Contact  Person:  Sathasiva  B.  Kandasamy. 
PhD.  Scientific  Review  Administrator. 
Extramural  Project  Review  Branch,  Office  of 
Scientific  Affairs,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  6000 
Executive  Blvd.,  Suite  409,  Bethesda,  MD 
20892-7003,  (301)  443-2926, 
skandasa®mail. nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 


Dated:  May  28,  2003. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory- 
Committee  Policy. 

IFR  Doc.  03-14267  Filed  6-5-03:  8:45  am] 
BILLING  COOE  4140-01-M 

DEPARTI/iENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as* 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with. the 
provisions  set  forth  in  sections 
552b(c)(4),  and  552b(c)(6),  Title  5 
U.S.C,  as  amended.  The  grant 
applications  and  the  discussions  could 
disclose  confidential  trade  secrets  or 
commercial  property-  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  grant  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  Microbiology. 
Infectious  Diseases  and  AIDS  Initial  Review 
Group.  Acquired  Immunodeficiency 
Syndrome  Research  Review  CJommittee. 
AIDS  Research  Review  Committee. 

Date:  June  25-26.  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  Avenue.  Chevy  Chase.  MD  20815. 

Contact  Person:  Roberta  Binder.  PhD, 
Scientific  Review  .administrator.  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID.  NIH.  Room  2209.  6700B 
Rockledge  Drive.  Bethesda,  MD  20892-7616, 
301-496-2550.  rb169n@nih.gov. 

(Catalogue  of  Federal  DomesticAssistance 
Program  Nos.  93.855,  Allergy.  Immunology, 
and  Transplantation  Research:  93.856. 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  May  28.  2003. 
LaVerne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-14268  Filed  6-5-03;  8:45  am] 

BHJJNG  COOE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  the  Director,  National 
Institutes  of  Health;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Recombinant  DNA  Advisory  Committee. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
inform  the  contact  person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Recombinant  DNA 
Advisory  Committee  (RAC). 

Date;  June  18.  2003. 

Open:  8:30  a.m.  to  5  p.m. 

Agenda:  In  addition  to  protocol  review  and 
Data  Management,  the  NIH  RAC  will:  Review 
presentations  from  the  2003  annual  meeting 
of  the  American  Society  of  Gene  Therapy 
relevant  to  retroviral  vectors;  discuss  the 
Recommendations  of  the  United  Kingdom 
Gene  Therapy  Advisory  Committee  and 
Committee  of  Safety  of  Medicine  on 
Retroviruses;  discuss  future  presentations  to 
the  RAC  on  retrovfral  gene  transfer;  and 
discuss  an  in-depth  assessment  regarding 
containment  level  requirements  for  Modified 
Vaccinia  Ankara  Pox  viral  vectors. 

Place:  Bethesda  Marriott  Hotel.  5151  Pooks 
Hill  Road,  Bethesda.  MD  20814. 

Name  of  Committee:  Recombinant  DNA 
Advisory  Committee  (RAC). 

Date:  June  19.  2003. 

Open:  8:30  a.m.  to  12  p.m. 

Agenda:  A  presentation  on  preliminary 
results  of  an  NIH-funded  research  project  on 
informed  consent  and  review  and  discuss  the 
RAC  Informed  Consent  Working  Group  draft 
guidance  document. 

Place:  Bethesda  Marriott  Hotel,  5151  Pooks 
Hill  Road.  Bethesda.  MD  20814. 

Contact:  Stephen  Rose,  PhD,  Executive 
Secretary,  Recombinant  DNA  Advisory 
Committee,  Office  of  Biotechnology 
Activities,  Rockledge  1 .  Room  750.  Bethesda, 
MD  20892,  (301)  396-9839. 

Information  is  also  available  on  the 
Institute's/Center's  Home  page: 
www4.od.nih.gov/oba,  where  an  agenda  and 
any  additional  information  for  the  meeting 
will  be  posted  when  available. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance  Program 
Announcements"  (45  FR  39592.  June  11, 
1980)  requires  a  statement  concerning  the 
official  government  programs  contained  in 
the  Catalog  of  Federal  Domestic  Assistance. 
Normally  NIH  lists  in  its  announcements  the 
niunber  and  title  of  affected  individual 
programs  for  the  guidance  of  the  public. 
Because  the  guidance  in  this  notice  covers 
virtually  every  NIH  and  Federal  research 
program  in  which  DNA  recombinant 
molecules  techniques  could  be  used,  it  has 


been  determmed  not  to  be  cost  effective  or 
in  the  pubic  interest  to  attempt  to  list  these 
programs.  Such  a  list  would  likely  require 
several  additional  pages.  In  addition.  NIH 
could  not  be  certain  that  every  Federal 
program  would  be  included  as  many  Federal 
agencies,  as  well  as  private  organizations, 
both  national  and  international,  have  elected 
to  follow  the  NIH  Guidelines.  In  lieu  of  the 
individual  programs  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  are  affected 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.14,  Intramural  Research 
Training  Award;  93.187,  Undergraduate 
Scholarship  Program  for  Individuals  from 
Disadvantaged  Backgrounds;  93.22,  Clinical 
Research  Loan  Repayment  Program  for 
Individuals  from  Disadvantaged 
Backgrounds;  93.232,  Loan  Repayment 
Program  for  Research  Generally;  93.39, 
Academic  Research  Enhancement  Award; 
93.936,  NIH  Acquired  Immunodeficiency 
Syndrome  Research  Loan  Repayment 
Program,  National  Institutes  of  Health,  HHS) 

Dated:  May  29,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-14263  Filed  6-5-03;  8:45  am] 
BHJJNG  COOe  414(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  2003  Funding 
Opportunity 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice  of  funding  availability 
for  Cooperative  Agreement  for  National 
Consumer  and  Consumer  Supporter 
Self-Help  Technical  Assistance  Centers. 

summary:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA),  Center  for  Mental  Health 
Services  (CMHS)  announces  the 
availability  of  FY  2003  funds  for  the 
grant  program  described  below.  A 
synopsis  of  this  funding  opportunity,  as 
well  as  many  other  Federal  Government 
funding  opportunities,  is  also  available 
at  the  Internet  site:  http:// 
www.fedgran  ts.gov. 

This  notice  is  not  a  complete 
description  of  the  program;  potential 
applicants  must  obtain  a  copy  of  the 
Request  for  Applications  (RFA), 
including  Part  I,  Cooperative  Agreement 
for  National  Consimier  and  Consumer 
Supporter  Self-Help  Technical 
Assistance  Centers,  Part  II,  General 
Policies  and  Procedures  Applicable  to 
all  SAMHSA  Applications  for 
Discretionary  Grants  and  Cooperative 
Agreements,  and  the  PHS  5161-1  (Rev. 


7/00)  application  form  before  preparing 
and  submitting  an  application. 

Funding  Opportunity  Title: 
Cooperative  Agreement  for  Nationial 
Consumer  and  Consumer  Supporter 
Self-Help  Technical  Assistance  Centers- 
Short  Title:  Self-Help  Technical 
Assistance  Centers. 

Funding  Opportunity  Number:  SM 
03-008. 

Catalog  of  Federal  Domestic 
Assistance  (CFDA)  Number:  93.243. 

Authority:  Seption  520A  of  the  Public 
Health  Service  Act,  as  amended  and 
subject  to  the  availability  of  funds. 

Funding  Instrument:  CA. 

Funding  Opportunity  Description: 
The  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA),  Center  for  Mental  Health 
Services  (CMHS)  is  accepting 
applications  for  Fiscal  Year  (FY)  2003  , 
cooperative  agreements  to  support  five 
National  Consumer  and  Consumer 
Supporter  Self-Help  Technical 
Assistance  (TA)  Centers.  The  purpose  of 
these  technical  assistance  centers  is  to 
assist  with  the  improvement  of  State 
and  local  level  mental  health  service 
systems  by  providing  consumers,  as 
well  as  supporters,  service  providers, 
and  the  general  public,  with  necessary 
skills  to  foster  self-help/self- 
management  approaches. 

Eligible  Applicants:  In  accordance 
with  Congressional  authorization, 
applications  may  be  submitted  by 
public  or  private  domestic,  nonprofit 
entities,  including  faith-based 
organizations,  which  meet  the  criteria  of 
consumer  or  consumer  supporter 
organizations  as  defined  in  the 
announcement.  Applicant  organizations 
must  have  been  in  operation  for  a 
minimum  of  one  year,  and  key 
personnel  supporting  the  grant  must 
have  been  employed  by  the  organization 
for  at  least  one  year. 

Due  Date  for  Applications:  August  7, 
2003. 

Estimated  Funding  Available/Number 
of  Awards:  It  is  expected  that 
approximately  $1,865,000  will  be 
available  for  5  awards  in  FY  2003  for 
three  national  consumer  self-help 
technical  assistance  centers  and  two 
national  consumer-supporter  self-help 
technical  assistance  centers.  An 
additional  $122,000  will  be 
competitively  awarded  to  one  of  the 
three  successful  national  consumer  self- 
help  technical  assistance  centers  to 
facilitate  the  Alternatives  Conference. 
Awards  may  be  requested  for  a  period 
of  1  year.  Each  applicant  may  apply  for 
up  to  $373,000  for  direct  and  indirect 
costs.  Applications  with  proposed 
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budgets  that  exceed  $373,000  will  be,, 
returned  without  review. 

Is  Cost  Sharing  Required:  No. 

Period  of  Support:  1  year. 
i      How  to  Get  Full  Announcement  and 
Application  Materials:  Complete 
application  kits  may  be  obtained  from 
the  SAMHSA/CMHS  National  Mental 
Health  Information  Center  at  800-789- 
2647.  The  PHS  5161-1  application  form 
and  the  full  text  of  the  funding 
announcement  are  also  available 
electronically  via  SAMHSA's  Worid 
Wide  Web  Home  Page:  http:// 
wwH.samhsa.gov  (Click  on  'Grant 
Opportunities'). 

When  requesting  an  application  kit, 
the  applicant  must  specify  the  funding 
opportunity  title  and  number  for  which 
detailed  information  is  desired.  All 
information  necessary  to  apply, 
including  where  to  submit  applications 
and  application  deadline  instructions, 
are  included  in  the  application  kit. 

Contact  for  Additional  Informiition: 
Risa  S.  Fox,  M.S..  Public  Health 
Advisor,  SAMHSA/CMHS,  5600  Fishers 
Lane.  Room,llC-22,  Rockville,  MD 
20857;  (301)  443-3653;  E-mail: 
rfox@snmhsa.gov. 

Dated:  June  3.  2003. 
Richard  Kopanda, 

Executive  Officer.  Substance  Abuse  and 
Mental  Health  Ser\'ices  Administration. 
[FR  Doc.  03-14.349  Filed  6-5-03;  8:45  ami 

BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.FR^«815-N-30] 

Notice  of  Submission  of  Proposed 
information  Collection  to  OMB:  Public 
Housing  Construction  Report 

agency:  Office  of  the  Chief  Information 
Officer.  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  July  7, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2577-0027)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 


Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  E-mail 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410:  e-mail  Wavne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  .is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the^ 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,, frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Public  Housing 
Construction  Report. 

OMB  Approval  Number:  2577-0027 . 

Form  Numbers:  HUD-5378. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  PHAs 
are  responsible  for  contract 
administration  during  project 
development  and  for  the  hiring  of 
architects  or  other  persons  licensed 
under  the  State  law  to  assist  and  to 
advise  them.  Contract  administration 
includes  the  submission  of  necessary 
information  to  the  PHA  by  that  advisor 
to  monitor  the  status  of  construction. 

Respondents:  State,  Local  or  Tribal 
Government,  business  or  other  for- 
profit. 

Frequency  of  Submission:  Semi- 
monthly. 


Reporting  Burden:  Number  of 
Respondents  158.  Annual  Responses  24 
X  Hours  per  Response  a25  =  Burden 
Hours  948. 

Total  Estimated  Burden  Hours:  948. 

Status:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  tlie  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  35.  as 
amended. 

Dated:  May  30.  2003. 
Wayne  Eddins. 

Departmental  Reports  Management  Officer: 
Office  of  the  Chief  Information  Officer 
[FR  Dor.  03-14224  Filed  6-5-03;  8:45  am] 

BILLING  COOE  4210-72-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4815-N-31] 

Notice  of  Submission  of  Proposed 
information  Collection  to  OMB:  Famiiy 
Self-Sufflciency  Program  (FSS) 

AGENCY:  Office  of  the  Chief  Information 
Officer.  HUD. 

ACTION:  Notice. 


SUMMARY:  The  propmsed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date::  Julv  7. 
2003: 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal  Comments  should  refer  to 
the  proposal  by  nairie  and/or  OMB 
approval  number  (25  77-01 78)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer.  Office  of 
Management  and  Budget,  Room  10235. 
New  Executive  Office  Building. 
Washington.  DC  20503;  Fax  number 
(202)  395-6974;  E-mail 
Lauren_Wittenberg@omh  eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins.  Reports  Management 
Officer.  AYO.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HVD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
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required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  II)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required:  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
iiumber  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 


an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  Lists  the  Following 
Information: 

Title  of  Proposal:  Family  Self- 
Sufficiency  Program  (FSS). 

OMB  Approval  Number:  2577-0178. 

Form  Numbers:  HUD-52650,  HUD- 
52652. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
Family  Self-Sufficiency  Program,  which 
was  established  in  the  National 
Affordable  Housing  Act  of  1990. 
promotes  the  development  of  local 
strategies  that  coordinate  the  use  of 
public  housing  assistance  and  assistance 


under  the  Section  8  rental  certificate 
and  voucher  programs  (now  known  as  ' 
the  Housing  Choice  Voucher  Program) 
with  public  and  private  resoiu-ces  to 
enable  eligible  families  to  achieve 
economic  independence  and  self-  ( 

sufficiency.  Housing  agencies  enter  into 
a  Contract  of  Participation  with  each 
eligible  family  that  opts  to  participate  in 
the  program;  consult  with  local  officials 
to  develop  an  Action  Plan;  and  report 
annually  to  HUD  on  implementation  of 
the  FSS  program.  Housing  agencies 
submit  an  initial  program  plan  and 
report  annually  on  progress  to  HUD. 

Respondents:  Individuals  or 
households,  public  housing  agencies. 
State  or  local  government. 

Frequency  of  Submission:  Annually, 
On  occasion.  =  ' 


Number  of 
respondents 


Annual 
responses 


Hours  per 
response 


Burden 
hours 


Reporting  burden 


750 


45.800 


0.8 


36,500 


Total  Estimated  Burden  Hours: 
36,500. 

Status:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  199.5,  44  U.S.C.  35,  as 
amended. 

Dated:  Mav  31.  2003. 

I 

Wayne  Eddins,  ' 

Departmental  Reports  Management  Officer. 
Office  of  the  Chief  Information  Officer. 
IFR  Doc.  03-14225  Filed  6-5-03;  8:45  am) 

BtLLtNG  CODE  4210-72-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4809-N-23] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  O^ice  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

action:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7266,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 


call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 


homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Where 
property  is  described  as  for  "off-site  use 
only"  recipients  of  the  property  will  be 
required  to  relocate  the  building  to  their 
awn  site  at  their  own  expense. 
Homeless  assistance  providers    ' 
interested  in  any  such  property  should 
send  a  written  expression  of  interest  to 
HHS,  address  to  Shirley  Kramer, 
Division  of  Property  Management, 
Program  Support  Center,  HHS,  room 
5B-41,  5600  Fishers  Lane,  Rockville, 
MD  20857:  (301)  443-2265.  (This  is  not 
a  toll-free  number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  24  CFR  part 
581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 


use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
intei^sted  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  Line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilitife,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Coast  Gurard:  Ms. 
Teresa  Sheinberg,  U.S.  Coast  Guard, 
Room  6109,  2100  Second  St.,  SW., 
Washington,  DC  20593-0001;  (202)  267- 
6142;  Energy:  Mr.  Andy  Duran, 
Department  of  Energy,  Office  of 
Engineering  &  Construction 
Management,  ME-90,  Washington,  DC 
20585;  (202)  586-4548;  GSA:  Mi.  Brian 
K.  Polly,  Assistant  Commissioner, 
General  Services  Administration,  Office 
of  Property  Disposal,  18th  and  F  Streets, 
NW.,  Washington,  DC  20405;  (202)  501- 
0052;  Navyj  Mr.  Charles  C.  Cocks,     ' 
Director,  Department  of  the  Navy,  Real 
Estate  Policy  Division,  Naval  Facilities 
Engineering  Command,  Washington 
Navy  Yard,  1322  Patterson  Ave.,  SE., 
Suite  1000,  Washington,  DC  20374- 
5065;  (202)  685-9200;  (These  are  not 
toll-free  nimibers). 

Dated:  May  28,  2003. 

John  D.  Garrity, 

Director,  Office  of  Special  Needs  Assistance 
Programs. 

TITLE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR  6/6/D3 

'  Suitable/Available  Properties 

Buildings  (by  State) 

California 

Calexico  Border  Patrol  Station 

813  Andrade  Ave. 

Calexico  Co:  CA  92231-  - 

Landholding  Agency:  GSA 

Property  Number:  54200320012 

Status:  Excess 

Comment:  5600  sq.  ft.  main  bldg.,  and  6845 

sq.  ft.  parking/garage  structure,  need 

repairs 
GSA  Number:  9-J-CA-1539 
Bell  Federal  Service  Center 
5600  Rickenbacker  Road 
Bell  Co:  Los  Angeles  CA  90201- 
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L,andholding  Agency:  GSA 

Property  Number:  54200320009 

Status:  Excess 

Comment:  Cprrection/Republished:  9  bldgs., 
various  sq.  ft.,  need  repair,  portion 
occupied,  restricted  access,  presence  of 
asbestos/lead  paint/PCBs,  most  recent 
use — warehouse/office 

GSA  Number:  9-G-CA-1575 

Unsuitable  Properties 

Buildings  (by  State) 

California 

Bldg.  141MG 

Naval  Recreation  Center 

Naval  Base 

San  Diego  Co:  CA 

Landholding  Agency:  Navy 

Property  Number:  77200320054 

Status:  Excess 

Reason:  Extensive  deterioration 

Florida 

8  Bldgs. 

Naval  Air  Station 

Milton  Co:  FL  32570-6001 

Location:  1440,  1440A,  1437,  1444,  1444A, 

1444G, 2927, 2886 
Landholding  Agency:  Navy 
Property  Number:  77200320055 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration  -  ■ 

Hawaii  ^ 

Change  Room 

Base  Camp  i 

Kahoolawe  Co:  Maui  HI 

Landholding  Agency:  Navy 

Property  Number:  77200320059 

Status:  Excess 

Reasons:  Not  accessible  by  road;  Within  2000 

ft.  of  flammable  or  explosive  material 
Electric  Generator  Bldg. 
Base  Camp 

Kahoolawe  Co:  Maui  HI 
Landholding  Agency:  Navy 
Property  Number:  77200320060 
Status:  Excess 
Reasons:  Not  accessible  by  road;  Within  2000 

ft.  of  flammable  or  explosive  material 
Compressor  Shed 
Base  Camp 

Kahoolawe  Co:  Maui  HI  ' 

Landholding  Agency:  Navy 
Property  Number:  77200320061 
Status:  Excess 
Reasons:  Not  accessible  by  road:  Within  2000 

ft.  of  flammable  or  explosive  material 
System  Shed 
Base  Camp 

Kahoolawe  Co:  Maui  HI 
Landholding  Agency:  Navy 
Property  Number:  77200320062 
Status:  Excess 

Reasons:  Not  accessible  by  road;  Within  2000 
ft.  of  flammable  or  explosive  material 

Idaho 

Bldg.  TAN  616 

Idaho  Natl  Eng  &  Env  Lab     ' 

Scoville  Co:  Butte  ID  83415-  '    ■ 

Landholding  Agency:  Energy 

Property  Number:  41200320007 

Status:  Excess 


Reason:  contamination 
Illinois 

Bldgs.  760.61,86,87 

Fermi  National  Accelerator 

Laboratory 

Batavia  Co:  DuPage  IL  60510- 

Landholding  Agency:  Energy 

Property  Number;  412003290009 

Status:  Excess 

Reason:  Extensive  deterioration 

Maryland 

Bldg.  503A 

Naval  Air  Station       "^"^  ^ 

PaUixent  River  Co:  MD  -, 

Landholding  Agency:  Navy  "^ 

Property  Number:  77200320056 

Status:  Excess 

Reason:  Extensive  deterioration 

Texas 

6  Bldgs. 

Pantex  Paint 

Amarillo  Co:  Carson  TX  79120- 

Location:  12-008.  12-R-008.  12-059, 12- 

059E,  12-059V.  12-R-059 
Landholding  Agency:  Energy 
Property  Number:  41200320009 
Status:  Unutilized    ' 
Reasons:  Within  2000  ft.  of  flammable  of 

explosive  material;  Secured  Area 

Bldgs.  12-017E,  12-019E 
Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 
Landholding  Agency:  Energy 
Property  Number:  41200320010 
Status:  Unutilized      t 
Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Virginia 

Bldg.  NH-42 

Naval  Station 

Norfolk  Co:  VA  23511- 

Landholding  Agency:  Navy 

Property  Number:  77200320057 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  SP-271,SP-376 

Naval  Station 

Norfolk  Co:  VA  23511-3095 

Landholding  Agency:  Navy 

Property  Number:  77200320058 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  CG-02  -  ; 

CAMSLANT 

Pungo  Co:  Princess  Anne  VA 

Landholding  Agency:  Coast  Guard 

Property  Number:  88200320001 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  CG-05 

CAMSLANT 

Virginia  Beach  Co:  Princess  Anne  VA 

Landholding  Agency:  Coast  Guard 

Property  Number:  88200320002 

Status:  Underutilized 

Reason:  Secured  Area 

[FR  Doc.  03-13934  Filed  6-5-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servica 

Native  American  Graves  Protection 
and  Repatriation  Review  Committee: 
Nomination  Solicitation 

agency:  National  Park  Service.  Interior. 
action:  Notice. 

SUMMARY:  This  notice  is  a  solicitation  on 
behalf  of  the  Secretary  of  the  Interior  for 
nominations  to  fill  three  vacancies  on 
the  Native  American  Graves  Protection 
and  Repatriation  Review  Committee. 
DATES:  Postmark  or  hand-delivery 
deadline:  August  5.  2003. 
ADDRESSES:  1.  Via  U.S.  Mail:  Address 
nominations  to  Mr.  John  Robbins, 
Designated  Federal  Official.  NAGPRA 
Review  Committee.  National  Park 
Service,  1849  C  Street  NW  (2253). 
Washington.  DC  20240.  Because 
increased  security  in  the  Washington, 
DC.  area  may  delay  delivery  of  U.S.  Mail 
to  U,S.  Government  offices,  a  copy  of 
each  mailed  nomination  should  also  be 
faxed  to  (202)  371-5197. 

2.  Via  commercial  delivery:  Acldress 
nominations  to  Mr.  John  Robbins. 
Designated  Federal  Official.  NAGPRA 
Review  Committee,  National  Park 
Service.  1201  Eye  Street  NW,  8th  floor. 
Washington.  DC  20005. 

3.  Via  hand  delivery:  Address 
nominations  to  Mr.  John  Robbins. 
Designated  Federal  Official,  NAGPRA 
Review  Committee,  National  Park 
Service.  1201  Eye  Street  NW,  8th  floor, 
Washington.  DC  20005. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Martha  Graham.  National  NAGPRA, 
1849  C  Street  NW  (2253).  Washington. 
DC  20240.  telephone  (202)  354-2202.  e- 
mail  martha_graham@nps.gov. 
SUPPLEMENTARY  INFORMATION: 

General  Information 

1.  The  Review  Committee  was 
established  by  the  Native  American 
Graves  Protection  and  Repatriation  Act 
of  1990  (NAGPRA).  25  U.S.C.  3001  et 
seq. 

2.  The  Review  Committee  is 
responsible  for — 

a.  monitoring  the  NAGPRA  inventory 
and  identification  process; 

b.  reviewing  and  making  findings 
related  to  the  identity  or  cultural 
affiliation  of  cultural  items,  or  the  return 
of  such  items; 

c.  facilitating  the  resolution  of 
disputes; 

d.  compiling  an  inventory  of 
culturally  unidentifiable  human 
remains  and  developing  a  process  for 
disposition  of  such  remains; 

e.  consulting  with  Indian  tribes  and 
Native  Hawaiian  organizations  and 


museums  on  matters  within  the  scope  of 
the  work  of  the  Review  Committee 
affecting  such  tribes  or  organizations; 

f.  consulting  with  the  Secretary  of  the 
Interior  in  the  development  of 
regulations  to  carry  out  NAGPRA;  and 

g.  making  recommendations  regarding 
future  care  of  repatriated  cultural  items. 

3.  Seven  memoers  comprise  the 
Review  Committee.  All  members  are 
appointed  by  the  Secretary  of  the 
Interior.  The  Secretary  may  not  appoint 
Federal  officers  or  employees  to  the 
Review  Committee. 

a.  Three  members  are  appointed  from 
nominations  by  Indian  tribes.  Native 
Hawaiian  organizations,  and  traditional 
Native  American  religious  leaders  to 
represent  the  interests  of  Indian  tribes. 
Native  Hawaiian  organizations,  and 
traditional  Native  American  religions. 
At  least  two  of  these  members  shall  be 
traditional  Native  American  religious 
leaders. 

b.  Three  members  are  appointed  from 
nominations  submitted  by  national 
museum  organizations  and  scientific 
organizations  to  represent  the  interests 
of  such  organizations. 

c.  One  member  is  appointed  from  a 
list  of  persons  proposed  by  all  of  the 
other  members  to  represent  the  interests 
of  the  general  public. 

4.  Appointment  terms:  Per  the  Review 
Committee's  current  charter,  new 
members  are  appointed  for  4-year  terms 
and  incumbent  members  may  be 
reappointed  for  2-year  terms. 

5.  The  Review  Committee's  work  is 
completed  during  public  meetings.  The 
Review  Committee  normally  meets  two 
times  per  year,  and  each  meeting  is 
normally  2'/^  days.  The  next  Review 
Committee  meeting  is  tentatively 
scheduled  in  Albuquerque.  NM.  in 
November  2003. 

6.  Compensation:  Review  Committee 
members  are  compensated  for  their 
participation  in  Review  Conmiittee 
meetings. 

7.  Reimbursement:  Review  Committee 
members  are  reimbursed  for  travel 
expenses  incurred  in  association  with 
Review  Committee  meetings. 

8.  Additional  information  regarding 
the  Review  Committee,  including  the 
Review  Committee's  charter,  meeting 
protocol,  and  dispute  resolution 
procedures,  is  available  on  the  National 
NAGPRA  program  Website, 
www.cr.nps.gov/nagpra  (click  "Review 
Conunittee"  in  the  menu  on  the  left). 

Solicitation  of  Nominations:  The 
Secretary  of  the  Interior  is  soliciting 
nominations  to  fill  three  Review 
Committee  vacancies,  as  follows  - 

1.  One  vacancy  will  be  filled  by  a 
traditional  Native  American  religious 
leader  nominated  by  Indian  tribes, 


Native  Hawaiian  organizations,  and/or 
traditional  Native  American  religious 
leaders. 

2.  Two  vacancies  will  be  filled  by 
persons  nominated  by  national  museum 
organizations  and  scientific 
organizations. 

Required  Nomination  Information: 
Nominations  must  include  the  following 
information;  nominations  that  do  not 
include  all  of  the  following  information 
will  be  considered  nonresponsive  to  this 
solicitation. 

1 .  Nominations  by  tribes,  or  by 
national  museum  or  scientific 
organizations:  Nominations  must  be 
submitted  on  official  tribal  or 
organization  letterhead  with  the  original 
signature  of  the  nominator,  and  the 
nominator's  daytime  telephone  number. 
Nominators  must  be  the  Indian  tribe 
official  or  organization  leader 
authorized  by  their  tribe{s)  or 
organization's)  to  submit  nominations 
in  response  to  this  solicitation,  and  the 
nomination  must  include  a  statement 
that  the  nominator  is  so  authorized. 

2.  Nominations  by  traditional  Native 
American  religious  leaders: 
Nominations  must  include  a  statement 
that  the  nominator  is  a  traditional 
Native  American  religious  leader  and 
the  nominator's  daytime  telephone 
number. 

3.  Information  about  nominees:  All 
nominations  must  include  the  following 
information — 

a.  Nominee's  name,  address,  and 
daytime  telephone  number  (required), 
and  e-mail  address  (optional). 

b.  Nominee's  resume  or  brief 
biography.  The  resume  or  biography 
should  Emphasize  the  nominee's 
NAGPRA  experience. 

c.  Nominations  of  traditional  Native 
American  religious  leaders  must  include 
a  statement  by  the  nominator  that  the 
nominee  is  a  traditional  Native 
American  religious  leader. 

Definitions  of  Some  Terms  Used  in 
this  Notice 

1 .  Indian  tribe:  Any  tribe,  band, 
nation,  or  other  organized  group  or 
community  of  Indians,  including  any 
Alaska  Native  village  (as  defined  in,  or 
established  pursuant  to,  the  Alaska 
Native  Claims  Settlement  Act),  that  is 
recognissed  as  eligible  for  the  special 
programs  and  services  provided  by  the 
United  States  to  Indians  because  of  their 
status  as  Indians.  (25  U.S.C.  3001  (7)) 

2.  Native  Hawaiian  organization:  Any 
organization  that — 

a.  serves  and  represents  the  interests 
of  Native  Hawaiians, — 

b.  has  as  a  primary  and  stated  purpose 
the  provision  of  services  to  Native 
Hawaiians,  and 


c.  has  expertise  in  Native  Hawaiian 
affairs,  and 

d.  shall  include  the  Office  of 
Hawaiian  Affairs  and  Hui  Malama  I  Na 
Kupuna  O  Hawai'i  Nei.  (25  U.S.C.  3001 
(ID) 

3.  Indian  tribe  official:  The  principal 
leader  of  an  Indian  tribe  or  Native 
Hawaiian  organization  or  the  individual 
officially  designated  by  the  governing 
body  of  an  Indian  tribe  or  Native 
Hawaiian  organization  or  as  otherwise 
provided  by  tribal  code,  policy,  or 
established  procedure  as  responsible  for 
matters  relating  to  NAGPRA.  (43  CFR 
10.2  (b)(4)) 

4.  Traditional  Native  American 
religious  leader:  A  person  who  is 
recognized  by  members  of  an  Indian 
tribe  or  Native  Hawaiian  organization  as 
being  responsible  for  performing 
cultural  duties  relating  to  the 
ceremonial  or  religious  traditions  of  that 
Indian  tribe  or  Native  Hawaiian 
organization,  or  exercising  a  leadership 
role  in  an  Indian  tribe  or  Native 
Hawaiian  organization  based  on  the 
tribe's  or  organization's  cultural, 
ceremonial,  or  religious  practices.  (43 
CFR  10.2  (d)(3)) 

Dated:  May  6,  2003. 
John  Robbins, 

Assistant  Director,  Cultural  Resources. 
(FR  Doc.  03-14313  Filed  6-5-03;  8:45  am] 
BILUNG  CODE  4310-70-S 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Availability;  Draft 
Environmental  Impact  Statement  for  a 
Proposed  Land  Exchange  Between  the 
National  Park  Service  and  the  Eastern 
Band  of  Cherokee  Indians  at  Great 
Smoky  Mountains  National  Park  and 
the  Blue  Ridge  Parkway 

AGENCY:  National  Park  Service  (NFS). 
ACTION:  Notice  of  availability  of  draft 
environmental  impact  statement. 


Dates 

Julys .' 

July  9 

July  10 


Times 


SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  and  the  President's  Council 
on  Environmental  Quality  Regulations 
(40  CFR  1500-1508).  as  implemented  by 
Director's  Order  12,  the  National  Park 
Service  (NPS)  announces  the 
availability  of  a  draft  environmental 
impact  statement  (DEIS)  for  a  proposed 
land  exchange  between  the  NPS  and  the 
Eastern  Band  of  Cherokee  Indians 
(EBCI).  The  Department  of  the  Interior 
waived  the  NPS  policy  regarding  the 
selection  of  a  DEIS  preferred  aJtemative. 
This  notice  also  announces  the  locations 
of  public  hearings  for  the  purpose  of 
receiving  comments  on  the  draft 
document. 

The  DEIS  analyzes  two  action 
alternatives  and  one  no-action 
alternative  for  determining  the 
feasibility  of  the  proposed  land 
exchange.  The  two  action  alternatives 
incorporate  various  management 
prescriptions  to  ensure  resource 
protection  and  quality  visitor 
experience  conditions.  The  no-actio^ 
alternative  would  continue  current 
management  practices  and  policies  into 
the  future. 

Under  the  168-acre  exchange    ' 
alternative,  the  Ravensford  site  (166 
acres  located  within  Great  Smokey 
Mountains  National  Park  and  the  two 
acres  located  within  the  Blue  Ridge 
Parkway)  would  be  exchanged  for  the 
218,-acre  Waterrock  Knob  site.  The 
Ravensford  site  would  become  part  of 
the  Qualla  Boundar}'  and  the  Waterrock 
Knob  site  would  become  part  of  the 
Blue  Ridge  Parkway.  The  EBCI  would 
construct  a  three-school  complex  on  the 
Ravensford  site  and  would  retain 
restricted  use  of  the  entire  site. 
Restricted  use  would  be  in  the  form  of 
deed  restrictions  on  future  development 
and  a  Government  to  Government 
Conservation/Education  Agreement  on 
future  conservation/educational 
measures  for  archaeological,  cultural, 
and  natural  resources  material. 


Travel  to  the  Big  Cove  Community 
would  no  longer  be  jurisdictionally 
separated  from  the  remainder  of  the 
Qualla  Boundary.  This  alternative 
would  place  no  restriction  on  the  use  of 
the  Waterrock  Knob  site  by  the  Blue 
Ridge  Parkway;  however,  with  the 
exception  of  possible  future 
development  of  nature  trails,  the  site 
would  be  expected  to  remain  in  its 
natural  state. 

Under  the  143-acre  exchange 
alternative,  the  Ravensford  site  would 
be  exchanged  for  the  218-acre  Waterrock 
Knob  site.  This  alternative  would  be 
similar  to  the  168-acre  exchange,  except 
25  acres  would  remain  within  Great 
Smoky  Mountains  National  Park  at  the 
Ravensford  site  in  order  to  ensure  that 
certain  cultural  and  natural  resources 
remain  under  the  control  of  the  NPS. 
Areas  of  the  site  not  included  in  the 
proposed  exchange  under  this 
alternative  are  open  field  areas  to  the 
northwest  of  the  Big  Cove  Road  bridge, 
the  floodplain  forest  located  adjacent  to 
the  Oconaluftee  River,  and  nearly  all  of 
the  wetland  area  located  east  of  Big 
Cove  Road.  The  open  field  area  contains 
important  cultural  resources,  while  the 
floodplain  forest  and  wetland  are 
considered  important  natural  areas.  The 
remaining  acreage  of  the  Ravensford  site 
would  be  transferred  to  the  EBCI  for 
development  of  the  three-school 
campus.  This  alternative  would  also 
reconnect  the  EBCI  jurisdictional 
authority  along  the  Big  Cove  Road  with 
the  remaining  Qualla  Boundary'.  With 
respect  to  the  Waterrock  ICnob  site,  this 
alternative  would  be  identical  to  the 
168-acre  alternative. 
DATES:  The  DEIS  will  be  available  for 
public  review  from  June  13,  2003, 
through  August  15,  2003.  Public 
meetings  will  be  held  on  Julv  8.  9.  and 
10.  2003.  Representatives  of  the  NPS 
will  be  available  at  the  public  hearingsv 
to  receive  comments,  concerns,  and 
other  input  from  the  public  related  to 
the  DEIS.  Specific  information  about 
public  meetings  follows: 


6-10  PM 
6-10  PM 
6-10  PM 


Locations 


2431' Center  Drive,  Hollingworth  Auditorium,  Knoxville,  TN  37996. 

Milepost  382  Hemphill  Road,  Blue  Ridge  Parkway  Folk  Art  Center,  Asheville,  NC  28803. 

Cherokee  Elementary  School,  Cherokee,  NC. 


ADDRESSES:  Comments  on  the  DEIS  may 
be  submitted  by  mail  to  John  Yancy. 
Associate  Regional  Director,  Natural 
Resources  Stewardship  &  Science. 
Atlanta  Federal  Center.  100  Alabama 
Street  SW..  Atlanta.  GA  30303. 
Comments  may  also  be  submitted  via 
toll  free  phone:  (888)  820-3644;  toll  fi-ee 


fax:  (888)  820-3643;  or  via  email  at ' 
NPSlandexchange@saic.com.  A  very 
limited  number  of  printed  copies  of  the 
DEIS  are  available  upon  request  from 
the  above  address.  A  copy  can  also  be 
requested  on  CD.  The  complete  text  and 
an  executive  summary  of  the  DEIS  is 
available  for  review  or  download  on  the 


Internet  at  http:// 
www.npslandexchange.com/ . 

Copies  of  the  DEIS  will  also  be 
available  for  review  at  the  following 
locations: 

Anna  Porter  Public  Library.  207 
Cherokee  Orchard  Road.  Gatlinburg, 
TN  37738 
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Blue  Ridge  Parkway  Headquarters,  199 

Hemphill  Knob  Road,  Asheville,  NC 

28803 
John  C.  Hodges  Library,  Government 

Documents,  University  of  Tennessee, 

1015  Volunteer  Blvd..  Knoxville,  TN 

37996 
Great  Smoky  Mountains  National  Park, 

Oconaluftee  Visitor  Center,  1194 

Newfound  Gap  Highway,  Cherokee, 

NC  28719 
Great  Smoky  Mountains  National  Park, 

107  Park  Headquarters  Road, 
-     Gatlinburg,  TN  37738 
Great  Smoky  Mountains  National  Park, 

Sugarlands  Visitor  Center,  107  Park 

Headquarters  Road,  Gatlinburg,  TN 

37738 
Qualla  Boundary  Public  Library,  810 

Ocquoni  Road,  Room  151,  Cherokee, 

NC  28719 
Ramsey  Library,  CPO#  1500,  University 

of  North  Carolina — Asheville,  NC 

28804. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  action  involves  the  exchange 
of  land  known  as  the  Ravensford  site 
that  is  located  on  the  North  Carolina 
side  of  the  Great  Smoky  Mountains 
National  Park  and  Blue  Ridge  Parkway 
for  land  of  equal  or  greater  monetary 
value  that  would  be  consolidated  within 
a  unit  of  the  National  Park  Service  in 
North  Carolina  as  allowed  under  the 
Land  and  Water  Conservation  Act. 
Congress  authorized  the  NPS  to 
consider  the  feasibility  of  a  land 
between  the  Great  Smoky  Mountains 
National  Park  and  Blue  Ridge  Parkway 
and  the  Eastern  Band  of  the  Cherokee 
Indians.  The  tribal  purpose  for  securing 
this  land  is  for  new  schools 
construction.  The  exchange  would  also 
reestablish  the  territorial  jurisdiction 
along  Big  Cove  Road  to  the  Qualla 
Boundary  (also  known  as  the  EBCI 
Reservation). 

Under  the  proposed  action,  land  that 
is  currently  part  of  an  area  between  the 
Great  Smoky  Mountains  National  Park 
and  Blue  Ridge  Parkway  known  as  the 
Ravensford  site  would  be  exchanged  for 
a  218-acre  site  adjacent  to  the  Blue 
Ridge  Parkway  known  as  the  Waterrock 
Knob  site.  In  addition  to  the  no-action 
alternative,  two  exchange  alternatives 
were  developed  and  are  analyzed  in  the 
DEIS.  Environmental  impacts  were 
analyzed  in  this  DEIS  for  the  following 
resources  areas:  Land  use, 
infrastructure,  air  quality  and  noise, 
visual  resources,  geology  and  soils, 
water  resources,  ecological  resources, 
cultural  resources,  socioeconomic, 
waste  management,  and  environmental 
justice.  Direct,  indirect,  and  cimiulative 
impacts  along  with  associated 
mitigation  measures  to  reduce  the 


potential  for  impacts  were  evaluated 
and  are  described  for  each  resource  area. 

Oiu-  practice  is  to  make  the  public 
comments  we  receive  in  response  to 
planning  dociunents,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  If  you  wish  for 
us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  Anonymous  comments  will 
be  included  in  the  public  record. 
However,  the  National  Park  Service  is 
not  legally  required  to  consider  or 
respond  to  anonymous  comments.  We 
will  make  all  submissions  from  ~ 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

The  responsible  ofHcial  for  this 
environmental  impact  statement  is 
William  W.  Schenk,  Regional  Director, 
National  Park  Service,  Southeast 
Region,  100  Alabama  Street  SW., 
Atlanta,  Georgia  30303. 

Dated:  May  6.  2003.  . 
William  W.  Schenk, 

Regional  Director.  Southeast  Region. 

[FR  Doc.  03-14316  Filed  6-5-03;  8:45  am) 

BtLUNG  COOC  4310-S1-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Availability  of  the  Final 
General  IManagement  Plan  and  Final 
Environmental  Impact  Statement  for 
Wilson's  Creek  National  Battlefield,  IMO 

AGENCY:  National  Park  Service,  hiterior. 
summary:  Pursuant  to  section  102(2)  of 
the  National  Environmental  Policy  Act 
(NEPA)  of  1969.  the  National  Park 
Service  (NPS)  announces  the 
availability  of  the  final  general 
management  plan  and  environmental 
impact  (GMP/EIS)  for  Wilson's  Creek 
National  Battlefield,  Missouri  (WICR). 
This  notice  is  being  furnished  as 
required  by  NEPA  Regulations  40  CFR 
1501.7. 

DATES:  The  required  no-action  period  on 
this  final  GMP/EIS  will  expire  30  days 
after  the  Environmental  Protection 
Agency  has  published  a  notice  of 
availability  of  the  final  GMP/EIS  in  the 
Federal  Register. 

ADDRESSES:  Copies  of  the  Final  GMP/ 
EIS  are  available  from  the  Acting 
Superintendent,  Wilson's  Creek 
National  Battlefield,  6424  West  Farm 
Road  182,  Republic,  Missouri  65738- 
9514.  The  phone  number  is  417-732- 


2662  and  the  fax  number  is  41 7-732- 
1167. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  general  management  plan 
is  to  set  forth  the  basic  management 
philosophy  for  WICR  and  to  provide  the 
strategies  for  addressing  issues  and 
achieving  identified  management 
objectives.  The  final  GMP/EIS  describes 
and  analyzes  the  environmental  impacts 
of  two  action  alternatives.  A  no  action 
alternative  is  also  evaluated.  The  draft 
GMP/EIS  for  WICR  was  released  to  the 
public  on  June  21,  2002.  The  public 
comment  period  ended  August  20,  2002. 

Althougn  84  reviewers  submitted 
written  comments  on  the  draft  GMP/ 
EIS,  no  substantive  comments  were 
received.  Of  those  responding,  43,  or 
slightly  over  50  percent,  expressed  a 
preference  for  a  particular  alternative. 
Of  that  number,  36  reviewers,  or  nearly 
90  percent,  expressed  their  support  for 
alternative  B,  Wilson's  Creek  Battlefield 
Commemoration,  the  preferred 
alternative.  Many  of  the  remaining 
reviewers  expressed  support  for 
enhancement  of  the  battlefield 
landscape,  and  the  expanded 
commemoration  and  interpretation  of 
the  Battle  of  Wilson's  Creek.  However, 
many  also  expressed  concern  that  future 
park  management  would  eliminate  or 
severely  limit  recreational 
opportunities.  Recreational  use  will 
continue  to  be  allowed  but  will  be 
managed  so  as  not  to  conflict  with  the 
core  mission  of  the  park  or  the  primary 
visitor  experience. 

The  responsible  official  is  Mr.  Ernest 
Quintana,  Acting  Midwest  Regional 
Director,  NPS. 

Dated:  April  18.  2003. 
Ernest  Quintana, 

Acting  Regional  Director,  Midwest  Region. 
[FR  Doc.  03-14314  Filed  6-5-03;  8:45  am] 
BILUNG  CODE  4310-70-P 


DEPARTIMENT  OF  THE  INTERIOR 

National  Park  Service 

Delaware  Water  Gap  National 
Recreation  Area  Citizen  Advisory 
Commission  Kteeting 

AGENCY:  National  Park  Service;  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
public  meeting  of  the  Delaware  Water 
Gap  National  Recreation  Area  Citizen 
Advisory  Commission.  Notice  of  this 
meeting  is  required  under  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463). 

Meeting  Date  and  Time:  Saturday, 
September  6,  2003,  at  9  a.m. 
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ADDRESS:  Foster  Armstrong  House, 
Montague  NJ  07827. 

The  agenda  will  include  reports  from 
Citizen  Advisory  Commission  members 
including  setting  dates  and  times  for 
futile  meetings,  and  other  topics  as 
deemed  necessary  by  the  members. 
Acting  Superintendent  Doyle  Nelson 
will  give  a  report  on  various  park  issues. 
Including  an  update  on  the  park's 
historic  leasing  program.  The  agenda  is 
set  up  to  invite  the  public  to  bring 
issues  of  interest  before  the 
Commission.  These  issues  typically 
include  treatment  of  historic  buildings 
within  the  recreation  area,  monitoring  of 
waste  water  facilities  outside  the 
recreation  area  but  empyting  into  the 
Delaware  River,  and  wildlife 
management  issues. 

SUPPLEMENTARY  INFORMATION:  The 
Delaware  Water  Gap  National 
Recreation  Area  Citizen  Advisory 
Commission  was  established  by  Public 
Law  100-573  to  advise  the  Secretary  of 
the  Interior  and  the  United  States 
Congress  on  matters  pertaining  to  the 
management  and  operation  of  the 
Delaware  Water  Gap  National 
Recreation  Area,  as  well  as  on  other 
matters  affecting  the  recreation  area  and 
its  surroimding  communities. 

FOR  FURTHER  INFORMATION,  CONTACT: 

Superintendent,  Delaware  Water  Gap 
National  Recreation  Area,  Bushkill,  PA 
18324, 570-588-2418. 

Dated:  April  9.  2003. 
Doyle  Nelson, 
Acting  Superintendent. 
[FR  Doc.  03-14315  Filed  6-5-03;  8:45  am) 

BILUNG  CODE  431I>-MV-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  May 
17,  2003.  Pursuant  to  §  60.13  of  36  CFR 
part  60  written  comments  concerning 
,  the  significance  of  these  properties 
under  the  National  Register  criteria  for 
evaluation  may  be  forwarded  by  United 
States  Postal  Service,  to  the  National 
Register  of  Historic  Places,  National 
Park  Service,  1849  C  St.,  NW.,  2280, 
Washington,  DC  20240;  by  all  other 
carriers,  National  Register  of  Historic 
Places,  National  Park  Service,1201  Eye 
St.,  NW.,  8th  floor,  Washington,  DC 
20005;  or  by  fax,  202-371-6447.  Written 


or  faxed  comments  should  be  submitted 
byjime23,  2003. 

Carol  D.  Shull, 

Keeper  of  the  National  Register  of  Historic 
Places. 

ILLINOIS 

Pike  County  *^ 

Shastid,  John,  House,  326  East  Jefferson, 
Fittsfield,  03000579. 

MARYLAND 

Baltimore  Independent  City 

Baltimore  City  College.  3320  The  Alameda. 
Baltimore  (Independent  City),  03000573, 

MASSACHUSETTS 

Norfolk  County 

Blue  Hills  Parkway,  (Metropolitan  Park. 

System  of  Greater  Boston  MPS)  Blue  Hills 

Parkway,  Boston,  03000574. 
Quincy  Shore  Drive,  (Metropolitan  Park 

System  of  Greater  Boston  MPS)  Quincy 

Shore  Drive,  Quincy,  03000575. 

MINNESOTA  • 
Meeker  County 

Pipe  Lake  Fort,  Address  Restricted,  Cosmos, 
03000576. 

NEW  YORK 

New  York  County  ^ 

69th  Street  Transfer  Bridge,  Hudson  River  W 
of  the  West  Side  Highway  bet.  W  66th  and 
70th  Sts.,  New  York.  03000577. 

WISCONSIN 

Dane  County 

American  Tobacco  Company  Warehouses 
Complex,  651  W.  Dotv  St.",  Madison, 
03000580. 


Winnebago  County 

Riverside  Cemetery,  1901  Algoma  Blvd., 
Oshkosh,  03000578. 

WYOMING 

Park  County 

UXU  Ranch,  (Dude  Ranches  along  the 
Yellowstone  Highway  in  the  Shoshone 
National  Forest)  1710  N.  Fork  Highway, 
Shoshone  National  Forest,  Wapiti, 
03000581. 

[FR  Doc.  03-14317  Filed  6-5-03;  8:45  am) 

BILLING  CODE  4312-S1-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered'for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  May 
10,  2003. 

Pursuant  to  section  60.13  of  36  CFR 
part  60  written  comments  concerning 


the  significance  of  these  properties 
under  the  National  Register  criteria  for 
evaluation  may  be  forwarded  by  United 
States  Postal  Service,  to  the  National 
Register  of  Historic  Places,  National 
Park  Service,  1849  C  St.  NW.,  2280, 
Washington,  DC  20240;  by  all  other 
carriers.  National  Register  of  Historic 
Places,  National  Park  Service,  1201  Eye 
St.  NW.,  8th  floor,  Washington  DC 
20005;  or  by  fax.  202-371-6447.  Written 
or  faxed  comments  should  be  submitted 
by  June  23, 2003.  "  -=^- 

Carol  D.  Shull, 

Keeper  of  the  National  Register  of  Historic 
Places. 

ALASKA 

Juneau  Borough — Census  Area 

Point  Retreat  Light  Station.  ^Light  Stations  of 
the  United  States  MPS),  on  Mansfield 
Peninsula  at  N.  end  of  Admiralty  Island 
near  Jet.  of  Lynn  Canal  and  Stephens 
Passage,  Juneau,  03000529. 

ARIZONA 

Maricopa  County  •     ,  ' 

Robson  Historic  District,  Roughly  bounded 
by  Country  Club  Dr.,  Robson  and  2nd  Sts.. 
Mesa,  03000530. 

West  Second  Street  Historic  District 
(Boundary  Revision),  Roughly  bounded  bv 
Robson  St..  University  Dr.  and  MacDonald 
St.,  Mesa,  03000531. 

ARKANSAS 

Garland  County 

Pleasant  Street  Historic  District,  Roughly* 
bounded  by  Malvern  Av.,  Pleasant. 
Church,  Gulpha,  Garden,  Grove  and  Kirk 
Sts.,  Hot  Springs.  03000532. 

CALIFORNIA 

Riverside  County 

Galleano  Winery,  4231  Wineville  Rd..  Mira 
Loma,  03000533. 

GEORGL\ 

Coweta  County 

Powell  Chapel  School.  620  Old  Atlanta  Hwy., 
Newnan,  03000535. 

Fulton  County 

Berkeley  Park  Historic  District,  Roughly 
bounded  by  Bellemeade  Rd..  Northside  Dr.,  -" 
Atlanta  Waterworks  and  Howell  Mill  Rd.. 
Atlanta,  03000536. 

Habersham  County 

Pyle*i-Davis  House,  202  Massachusetts  Bvd., 
Demorest,  030O0§37. 

ILLINOIS 

Cook  County 

Produce  Terminal  Cold  Storage  Company 
Building.  1550  South  Blue  Island  Av., 
Chicago,  03000538. 
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INDIANA 

Carroll  County 

Carrollton  Bridge,  Carrollton  Rd.  across 
Wabash  R..  Delphi.  03000539. 

Cinton  County 

Christian  Ridge  Historic  District,  roughly 
bounded  by  Prairie  Cr.,  Young  &  E. 
Washington  Sts..  &  Harvard  Terr., 
Frankfort,  03000540. 

lackson  County 

Southern  Indiana  Railroad  Freighthouse,  105 
N.  Broadway,  Seymour,  03000541. 

Marion  County 

Nicholson — Rand  House.  5010  W.  Southport 
Rd..  Indianapolis,  03000542. 

Montgomery  County 

Crawfordsvilie  High  School,  (Indiana's 
Public  Common  and  High  Schools  MPS) 
201  E.  lefferson  St.,  Crawfordsvilie, 
03000543. 

Newton  County 

Scott — Lucas  House.  514  S.  Main  St., 
Morocco.  03000544. 

Posey  County 

Mount  Vernon  Downtown  Historic  District, 
Roughly  bounded  by  Ohio  R.,  6th  &  Walnut 
Sts.  &  College  Av..  Mount  Vernon. 
03000545. 

Pulaski  Couixty 

Pulaski  County  Bridge  No.31,*CR  1175  W, 
Medaryville,  03000546. 

Scott  County 

Scottsburg  Courthouse  Square  Historic 
District,  Roughly  bounded  by  1st.,  Kerton, 
Railroad  &  Wardell  Sts.,  Scottsburg, 
03000547 

Tippecanoe  County 

Big  Four  Depot.  200  N.  2nd  St.  Lafavelte, 
03000548. 

MASSACHUSETTS 

Worcester  County 

Central  Street  Historic  District.  Roughly 

bounded  by  Central,  Quaker.  West. 

Chesley,  Bow.  Prospect  &  Fletcher  Sts., 

Millvil'le,  03000550. 
East  Main — Cherry  Street  Historic  District 

(Boundarv  Increase),  Park  Street,  Spencer. 

03000551'. 
Mendon  Center  Historic  District,  Roughly 

bounded  by  Main.  Hastings,  Maple,  North, 
.   Washington  &  George  Sts.,  Mendon, 

03000552. 

MISSISSIPPI 
Amite  County 

Bethany  Presbyterian  Church,  let.  MS  48  & 
Perry  Rd.,  Centreville,  03000553. 

De  Soto  County 

Robertson — Yates  House,  5000  Robertson  Gin 
Rd..  Hernando,  03000554. 

N.  MARIANA  ISLANDS 

Saipan  Municipality 

Hachiman  Jinja,  Lot  nos.  H  300-11  &  H  300- 
4,  Kannat  Taddong  Papago,  03000549. 


OHIO 

Lucas  County 

Toledo  Traction  Company  Power  Station,  300 
Water  St.,  Toledo,  03000555. 

SOUTH  DAKOTA 

Moody  County 

Egan  Park,  (Federal  Relief  Construction  in 
South  Dakota  MPS)  2nd  St.,  Egan, 
03000556. 

TEXAS 

El  Paso  County 

House  at  912  Magoffin  Avenue,  912  Magoffin 
Ave,  El  Paso,  03000557. 

Johnson  County 

Joiner — Long  House,  604  Prairie  Av., 
Cleburne,  03000558. 

Smith  County 

Azalea  Residential  Historic  District,  (Tyler, 
Texas  MPS)  Roughly  bounded  by  S. 
Robinson  Av.,  Sunnvbrook  Dr.,  Fair  Ln., 
Old  Bullard  Rd..  College  Av.,  W.  4th  St., 
Highland  Av.,  Tyler,  03000559. 

Travis  County 

Deep  Eddy  Bathing  Beach,  301  Quarry  St.,    ' 
Austin,  03000560. 

VIRGINIA 

Arlington  County 

Ashton  Heights  Historic  District,  Roilghly 
bounded  by  Wilson  Bvd.,  N.  Irving  St.. 
Arlington  Bvd.,  N.  Oxford  St.,  N.  Piedmont 
&  N.  Oakland  Sts..  Arlington,  03000561. 

Chesapeake  Independent  City 

Centreville — Fentress  Historic  District, 
joughly  bounded  by  Fentress  Rd., 
Centerville  Tnpk.,  Bliie  Ridge  Rd., 
Whittamore  Rd..  Chesapeake,  03000562. 

Oaklette  Historic  District,  roughly  bounded 
by  Indian  River  Rd..  Oaklette,  Webster,  St. 
Lawpence,  &  Seneca  Sts.,  Chesapeake, 
03000563. 
■  Sunray  Agricultural  Historic  District, 

Roughly  bounded  by  Great  Dismal  Swamp 
&  I  64.  Chesapeake,  03000564. 

Floyd  County 

Phlegar  Farm,  Off  VA  615.  Floyd,  03000565. 

Frederick  County 

Middletown  Historic  District,  bounded  by 
Main  St.,  Church  St.,  Senseney  Av.,  1st, 
4lh.  6th  &  3rd  Sts.,  Middletown,  03000566. 

Nelson  County 

Lovingston  High  School,  8445  Thomas 
Nelson  Hwy..  Lovingston,  03000567. 

Ne%vport  News  Independent  City 

Lee's  Mill  Earthworks,  280  Rivers  Ridge  Cir., 
Newport  News.  03000568. 

Northampton  County 

Cape  Charles  Light  Station,  (Light  Stations  of 
the  United  States  MPS)  Smith  Island, 
Kiptopke.  03000569. 

Prince  George  County 

Prince  Georges  County  Courthouse  Historic 
District,  6400  Courthouse  Rd.,  Prince 
George,  03000570. 


Suflblk  Independent  City 

Bay  Point  Farm,  1400  Sleepy  Hole  Rd., 
Suffolk,  03000571. 

York  County 

Sessions — Pope — Sheild  House,  600  Main 

St.,  Yorktown,  03000572. 

To  assist  with  the  preservation  of  this 
resource,  the  comment  period  has  been 
reduced  to  three  (3)  days:    • 

DISTRICT  OF  COLUMBIA 
District  of  Columbia 

Olympia  Apartments  (Apartment  Buildings 
in  Washington,  DC,  MPS)  1368  Euclid  St., 
NW.,  Washington,  03000534. 

IFR'Doc.  03-14318  Filed  6-5-03;  8:45  am] 

BILUNG  CODE  4313-S1-P 


DEPARTMENT  OF  JUSTICE      ' 

Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives 

[ATF  Notice  No.  1;  ATF  O  1120.2;  Docket 
No.  2003-39] 

Delegation  Order — Authority  To  Make 
Determinations  on  Notices  of 
Clearances,  Letters  of  Clearance, 
Letters  of  Denial,  and  Appeals  of 
Letters  of  Denial  Under  18  U.S.C. 
843(h) 

To:  All  ATF  Offices 

1 .  Purpose.  This  order  delegates 
certain  authorities  of  the  Director  to 
subordinate  Bureau  of  Alcohol, 
Tobacco,  Firearms  and  Explosives  (ATF) 
officials  to  make  determinations  on 
Notices  of  Clearance,  Letters  of 
Clearance,  Letters  of  Denial,  and 
Appeals  of  Letters  of  Denial  under  18 
U.S.C.  843(h)  for  responsible  persons 
and  employee  possessors  listed  on 
explosives  licenses  and  permits. 

2.  Delegation.  Under  the  authority 
vested  in  the  Director,  ATF,  by 
Department  of  Justice  Final  Rule  (AG 
Order  No.  2650-2003)  as  published  in 
the  Federal  Register  on  January  31, 
2003,  and  by  title  28  CFR  0.130  through  ' 
0. 1 3 1 ,  the  Chief  of  the  National 
ExpJosives  Licensing  Center  is  to  make 
determinations  relating  to  Notices  of 
Clearance  and  Letters  of  Clearance,  and 
the  Chief  of  the  Brady  Operations 
Branch  is  to  make  determinations 
relating  to  letters  of  denial  and  appeals 
of  letters  of  denial. 

3.  Questions.  Questions  regarding  this 
order  should  be  addressed  to  the 
Firearms,  Explosives  and  Arson 
Services  Division  at  (202)  927-8300. 
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Signisd:  May  5,  2003. 
Bradley  A.  Buckles, 

Director. 

(FR  Doc.  03-14338  Filed  fe-5-03;  8:45  am] 

BILUNG  CODE  4410-FY-P 


DEPARTMENT  OF  LABOR 

Office  of  Disability  Employment  Policy 
[SGA  03-13] 

Customized  Employment  Grants 
Initiative 

AGENCY:  Office  of  Disability 
Employment  Policy,  Department  of 
Labor. 

ACTION:  Notice  of  availability  of  funds; 
solicitation  for  grant  applications  (SGA 
03-13). 

.    This  notice  contains  all  of  the 
necessary  information  and  forms  needed 
to  apply  for  grant  funding.  (SGA  03-13) 
summary:  The  U.S.  Department  of  Labor 
(DOL  or  the  Department),  Office  of 
Disability  Employment  Policy  (ODEP) 
aimounces  the  availability  of  $2.5 
million  to  award  up  to  five  competitive 
grants  ranging  from  approximately 
$500,000  to  $750,000  for  strategic 
planning  and  implementation  activities 
designed  to  improve  the  employment 
and  career  advancement  of  people  with 
disabilities  through  enhanced 
availability  and  provision  of  customized 
employment  services  through  the  One- 
Stop  delivery  system  established  imder 
the  Workforce  Investment  Act  of  1998 
(WL\)  (Pub.  L.  105-220,  29  U.S.C.  2801 
et  seq.). 

The  purpose  of  this  Customized 
Employment  Grant  Initiative,  begxm  by 
ODEP  in  FY'Ol  and  continued  in  FY'02, 
is  to  provide  fimds  to  selected  Local 
Workforce  Investment  Boards  (Local 
Boards),  or,  if  appropriate,  the  WIA 
grant  recipient  or  fiscal  agent  for  the 
local  area  on  behalf  of  the  Local  Board. 
The  Local  Board  will  be  the  lead  entity 
in  a  consortium/partnership  of  public 
and  private  entities,  to  build  the 
capacity  in  local  One-Stop  Centers  to 
provide  customized  employment 
services  to  those  persons  with 
disabilities  who  may  not  now  be 
regularly  targeted  for  services  by  the 
One-Stop  Center  system.  Grants  funded 
imder  this  program  will  also  provide  a 
vehicle  for  Local  Boards  to  systemically 
review  their  policies  and  practices  in 
terms  of  service  to  persons  with 
disabihties,  and  to  incorporate  new  and 
innovative  practices,  as  appropriate. 

Grants  are  for  a  one-year  period  and 
may  be  renewed  for  a  period  of  up  to 
four  additional  years  at  varying  funding 


levels  depending  upon  the  availability 
of  funds  and  the  efficacy  of  the  project 
activities.  See  also  Parts  IV,  K. 

The  applicants  scoring  the  highest 
when  ev^uated  pursuant  to  the  criteria 
set  forth  in  Part  VII,  in  conjunction  with 
considerations  by  the  Grant  Officer 
delineated  in  Part  IX  of  this  Solicitation 
for  Grant  Application  will  be  awarded 
Customized  Employment  Grants. 

Eligibility:  Eligible  applicants  for 
these  grants  are  Local  Workforce 
Investment  Boards  (Local  Boards)  or  if 
appropriate,  the  Workforpe  Investment 
Act  (WIA)  (Pub.  L.  105-220,  29  U.S.C. 
2801  et  seq.)  grant  recipient  or  fiscal 
agent  for  the  local  area  on  behalf  of  the 
local  board  imder  the  Workforce 
Investment  Act.  The  Local  Board  may 
enter  into  numerous  partnerships  with 
other  public  and  private  entities, 
consistent  with  the  proposed  activities 
of  the  grant. 

DATES:  Applications  will  be  accepted 
commencing  on  June  6,  2003.  The 
closing  date  for  receipt  of  applications 
imder  this  announcement  is  July  21, 
2003.  Applications  must  be  received  by 
4:45  p.m.  (ET)  at  the  address  below.  No 
exceptions  to  the  mailing  and  hand- 
delivery  conditions  set  forth  in  this 
notice  will  be  granted.  Applications  that 
do  not  meet  the  conditions  set  forth  in 
this  notice  will  be  considered  non- 
responsive. 

ADDRESSES:  Applications  shall  be 
mailed  to:  U.S.  Department  of  Labor, 
Procurement  Services  Center,.  Attention: 
Cassandra  Willis,  Reference  SGA  03-13, 
Room  N-5416,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Telefacsimile  (FAX)  applications  will 
not  be  accepted.  Applicants  are  advised 
that  mail  in  the  Washington  area  may  be 
delayed  due  to  mail  decontamination 
procedures. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cassandra  Willis,  U.S.  Department  of 
Labor,  Procurement  Services  Center, 
telephone  (202)  693-4570  (this  is  not  a 
toll-free  number),  prior  to  the  closing 
deadline.  Persons  who  are  deaf  or  hard 
of  hearing  may  contact  ODEP  via  the 
Federal  Relay  Service,  |800)  877-8339. 
This  announcement  will  also  be 
published  on  the  Internet  on  ODEP's 
online  Home  Page  at:  http:// 
www2.dol.gov/odep.  Award 
notifications  will  also  be  published  on 
the  ODEP  homepage. 
SUPPLEMENTARY  INFORMATION: 

Part  I.  Delivery  of  Applications 

1 .  Late  Applications.  Any  application 
received  after  the  exact  date  and  time 
specffied  for  receipt  at  the  office 
designated  in  this  notice  will  be 
considered  non-responsive,  unless  it  is 


received  before  awards  are  made  and  it 
(a)  is  determined  that  its  late  receipt  was 
caused  by  DOL  error;  (b)  was  sent  by 
U.S.  Postal  Service  registered  or 
certified  mail  not  later  than  the  fifth 
calendar  day  before  the  date  specified 
for  receipt  of  applications  (e.g.,  an 
application  submitted  in  response  to  a 
solicitation  requiring  receipt  of 
applications  by  the  20th  of  the  month  ' 
must  have  been  post  marked  by  the  15th 
of  that  month);  or  (c)  was  sent  by  the 
U.S.  Postal  Service  Express  Mail  Next 
Day  Service  to  addressee  not  later  than 
5  p.m.  at  the  place  of  mailing  two 
working  days  prior  to  the  date  specified 
for  receipt  of  applications.  The  term 
"working  days"  excludes  weekends  and 
Federal  holidays.  "Post  marked"  means 
a  printed,  stamped  oi;  otherwise  placed 
impression  (exclusive  of  a  postage  meter 
machine  impression)  that  is  readily 
identifiable,  without  further  action,  as 
having  been  supplied  or  affixed  on  the 
date  of  mailing  by  an  employee  of  the 
U.S.  Postal  Service. 

2.  Withdrawal  of  Applications. 
Applications  may  be  withdrawn  by 
written  notice  or  telegram  (including 
mail  gram)  received  at  any  time  before 
an  award  is  made.  Applications  may  be 
withdrawn  in  person  by  the  applicant  or 
by  an  authorized  representative  thereof, 
if  the  representative's  identity  is  made 
known  and  the  representative  signs  a 
receipt  of  the  ptoposal. 

3.  Hand-delivered  proposals.  It  is 
preferred  that  applications  be  mailed  at 
least  five  days  prior  to  the  closing  date. 
To  be  considered  for  funding,  hand- 
delivered  applications  must  be  received 
by  4:45  p.m.,  ET,  at  the  specified 
address.  Failure  to  adhere  to  the  above 
instructions  will  be  basis  for  a 
determination  of  non-responsiveness. 
Overnight  express  mail  from  carriers 
other  than  the  U.S.  Postal  Service  will 
be  considered  hand-delivered 
applications  and  must  be  received  by 
the  above  specified  date  and  time. 

Part  n.  Authority 

Omnibus  Appropriations  Resolution, 
2003,  Public  Law  1087;  Consolidated 
Appropriations  Act,  2001 ,  Public  Law 
106-554,  29  U.S.C.  557b. 

Fart  in.  Background 

The  President's  New  Freedom  ' 

Initiative  is  designed  to  increase  the 
number  of  people  with  disabilities  who 
enter,  reenter,  and  remain  in  the 
workforce.  It  is  dedicated  te  increasing 
investment  in  and  access  to  assistive 
technologies,  a  quality  education,  and 
increasing  the  integration  of  Americans 
with  disabilities  into  the  workforce  and 
community  life.  The  WIA  provides  the 
infrastructure  for  streamlining  services 
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and  securing  employment  through  the 
One-Stop  delivery  system. 

WIA  provides  a  system  in  which 
multiple  programs  and  agencies 
(including  state  Vocational 
Rehabilitation  agencies)  to:  (a)  Form 
partnerships  in  this  effort;  (b)  share 
expertise  and  coordinate  resou|t:es;  and 
(c)  provide  services  to  assist  people  in 
gaining  and  retaining  employment.  The 
One-Stop  Career  Centers  that  comprise 
this  system  are  in  a  position  to  expand 
employment  opportunities  for  people 
with  disabilities,  thus  ensuring  that  the 
intent  of  the  New  Freedom  Initiative  is 
accomplished. 

Under  WIA,  collaboration  with 
multiple  required  partners  >  is  intended 
to  create  a  coordinated  and  streamlined 
system  for  the  customer  seeking 
employment.  It  is  essential  to  involve 
additional  state  or  local  programs  as 
partners  with  the  One-Stop  Center  to 
enable  people  with  disabilities  to  have 
increased  employment  opportunities 
and  choice  in  employment.  These 
additional  programs  include,  but  are  not 
limited  to.  state  programs  for  Mental 
Retardation  and  Developmental 
Disabilities.  Medicaid.  Mental  Health 
and  Transportation:  State  Councils  for 
Developmental  Disabilities:  state 
assistive  technology  programs.  Small 
Business  Development  Centers  and 
secondary  education  programs.  While 
not  required  partners  under  WIA.  these 
programs  have  expertise  and/or 
resources  that  can  contribute  to 
expanding  employment  and  business 
opportunities  for  people  with 
disabilities. 

In  addition,  community  colleges. 
University  Centers  for  Excellence  in 
Developmental  Disabilities,  business 
incubators,  lending  institutions, 
foundations,  faith-based  and  community 
organizations,  and  other  state  or  local 
programs  may  also  be  critical  partners. 
These  agencies  and  programs  may  not 
be  informed  about  the  potential  for 
coordinating  resources  and  expertise 
with  Local  Workforce  Investment 
Boards  and  One-Stop  Centers  to 
increase  employment,  choice  and  wages 
for  people  with  disabilities. 

In  addition,  One-Stop  Centers  may 
elect  to  become  employment  networks 


<  Some  of  the  required  partners  are  adult 
education  and  literacy  activities  under  Title  11  of 
WIA;  post-secondarv  vocational  education  activities 
under  the  Carl  Perkins  Act  (20  U.S.C.  2301  rt  sftq): 
vocational  rehabilitation  programs  authorized 
under  Title  V  of  the  Workforce  Investment  Act; 
welfare-to-work  programs;  veterans  employment 
and  training  activities,  community  services  block 
grant  employment  and  training  activities:  U.S. 
Department  of  Housing  and  Urban  Development 
employment  and  training  activities;  and  activities 
authorized  under  Title  V  of  the  Older  Americans 
Act  (WIA  sec.  121(b).  29  U.S.C.A.  2841(b).  20  CFR 
662.200). 


under  the  Social  Security 
Administration's  (SSA)  Ticket-to-Work 
and  Work  Incentives  Improvement  Act 
of  1999  (42  U.S.C.  1320b-19  e(  seq.) 
(TTW),  thus  making  it  more  likely  that 
they  will  require  expertise  in 
customized  employment  strategies  to 
successfully  facilitate  employmeixt  for 
people  with  disabilities  who  are 
recipients  of  Supplemental  Security 
Income  (SSI)  or  Social  Security 
Disability  Insurance  (SSDI).  The  TTW  is 
providing  increased  employment 
opportunities  for  people  with 
disabilities  who  receive  SSI  and/or  SSDI 
benefits  by  addressing  some  of  the  major 
barriers  encountered  by  these 
individuals  as  they  attempt  to  gain  or 
regain  employment.  Approximately 
eight  million  people  with  disabilities 
receive  SSI  and/or  SSDI  benefits. 
According  to  the  U.S.  General 
Accounting  Office,  less  than  one  percent 
of  these  individuals  leave  the  rolls  each 
year  as  a  result  of  paid  employment. 
About  one-third  of  those  who  do  leave 
the  SSI  and/or  SSDI  roles  typically 
return  within  three  years. 

The  TTW  program  provides  a  variety 
of  work  incentives,  including  greater 
choices  of  needed  employment  services, 
the  continuation  of  Medicare  eligibility 
for  SSDI  recipients  and,  at  the  state's 
option,  health  coverage  under  the 
Medicaid  program  to  certain  workers 
with  disabilities,  either  by  permitting 
them  to  purchase  Medicaid  coverage  or 
by  extending  Medicaid  eligibility  to 
them  without  charge.  As  a  result,  there 
is  unprecedented  opportunity  for  these 
individuals  to  enter,  or  return  to  the 
workforce. 

Therefore,  increasing  numbers  of 
individuals  with  disabilities  will  be 
approaching  their  local  One-Stop 
Centers  for  assistance. 

Many  strategies  exist  for  securing 
integrated,  competitive  employment  for 
people  with  disabilities,  including 
people  who  previously  might  have  been 
considered  "nonfeasible"  for 
employment,  and  people  who  have  been 
segregated  in  institutions,  nursing 
homes,  and  day  activity  programs. 

Many  exemplary  practices  and 
promising  strategies  have  emerged 
through  decades  of  research  and 
demonstration  projects,  and  through 
other  public  and  private  activities 
promoting  increased  choice  and  self- 
determination  for  people  with 
disabilities.  These  include  a  variety  of 
approaches  such  as: 

•  Supported  employment; 

•  Supported  entrepreneurship; 

•  Individualized  job  development; 

•  Job  carving  and  restructuring; 


•  Use  of  personal  agents  (including 
individuals  with  disabilities  and  family 
members): 

•  Development  of  micro-boards, 
micro-enterprises,  cooperatives  and 
small  businesses:  and 

•  Use  of  personal  budgets  and  other 
forms  of  individualized  funding  that 
provide  choice  and  control  to  the  person 
and  promote  self-determination. 

These  and  other  innovations  hold  the 
promise  of  dramatically  increasing  both 
employment  and  wages  for  people  with 
disabilities,  in  part  by  increasing  their 
choices  for  integrated,  competitive 
employment,  business  ownership, 
micro-enterprise  development, 
entrepreneurship,  and  other 
employment  options  that  were 
previously  seldom  available. 

An  important  focus  of  these 
innovations  has  been  on  providing  non- 
stereotypical  jobs  that  provide  increased 
earnings,  benefits,  and  career 
advancement  potential  for  people  with 
signiHcant  disabilities.  There  is  a 
substantial  need  for  a  sustained  and 
coordinated  initiative  to  build 
professional  competency  within  One- 
Stop  Centers  and  their  partners, 
including  service  providers  and 
employers,  about  the  use  of  such 
customized  employment  strategies. 

Additionally  there  is  a  need  to: 

(1)  Effectively  expand  the  availability 
of  personal  agents,  job  development 
expertise,  and  other  strategies  for 
achieving  customized  employment  for 
people  with  disabilities; 

(2)  Increase  the  number  of  eligible 
training  providers  who  register  with  the 
local  One-Stop  Career  Center  with 
expertise  in  providing  customized 
employment  assistance,  including  faith- 
based  and  community  organizations  that 
have  expertise  in  supporting  families 
and  individuals; 

(3)  Provide  information,  technical 
assistance,  training  and  strategic 
planning  that  focuses  on  integrating 
customized  employment  strategies  into 
the  workforce  investment  system; 

(4)  Develop  ongoing  linkages  with 
employers,  professional  and  business 
service  organizations  and  trade 
associations  and  market  to  employers 
the  abilities  of  people  with  disabilities 
to  work  in  a  variety  of  jobs; 

(5)  Coordinate  all  necessary 
employment  and  related  supports  from 
WIA  partners  and  other  essential 
programs  that  are  not  required  partners 
under  WIA;  and, 

(6)  Research  and  demonstrate 
alternative  methods  of  determining 
effective  performance  by  the  v^rkforce 
investment  system  in  terms  of  service  to 
people  with  disabilities. 
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This  SGA  is  designed  to  award 
strategic  planning  and  implementation  , 
grants  for  customized  employment  to 
develop  and/or  expand  the  capacity  of 
local  workforce  systems  to  provide 
meaningful  and  effective  opportunity 
through  One-Stops  for  all  persons  with 
disabilities.  This  SGA  will  lead  to  the 
development  of  comprehensive  models 
of  direct  service  deliver}'  in  the  context 
of  a  One-Stop  setting  for  individuals 
with  disabilities  with  the  greatest 
barriers  to  employment,  many  of  whom 
have  never  been  employed,  have  been 
limited  to  subsidized  employment,  cue 
underemployed,  or  may  be  considered 
by  some  as  unable  to  be  employed.  The 
Customized  Employment  grants  will 
involve  cutting  edge  approaches  such  as 
use  of  customized  employment 
strategies  and  active  involvement  of 
essential  programs  of  both  mandated 
and  non-mandated  partners  of  the 
workforce  system. 

The  result  of  these  efforts  will  be  an 
increase  in  employment,  choice,  and 
wages  for  people  with  disabilities 
through  the  use  of  customized 
employment,  and  the  systemic 
evaluation  and  modification,  as 
appropriate,  of  policies  and  practices  to 
ensure  that  customized  employment 
strategies  for  people  with  disabilities  are 
systemically  included  in  the  services 
available  through  the  One-Stop  Centers. 

The  U.S.  Department  of  Labor  also 
offers  Work  Incentive  Grants  through  its 
Employment  and  Training 
Administration.  The  Work  Incentive 
Grants  are  designed  to  enhance  service 
delivery  throughout  the  National  CJne- 
Stop  delivery  system  for  people  with 
disabilities.  The  Work  Incentive  Grants 
are  complementary  yet  distinct  from  the 
Customized  Employment  demonstration 
grants  offered  in  this  SGA.  The  Work 
Incentive  Grants  support  systemic 
change  through  capacity  building  of  the 
One-Stop  infrastructure,  whereas  these 
Customized  Employment  Grants  will 
serve  as  models  of  comprehensive 
service  delivery  that  extend  beyond 
WIA  programs  and  provide  services  for 
individuals  with  disabilities  who  are  the 
most  disenfranchised  under  current 
service  delivery  systems. 

Part  IV.  Funding  Availability  and 
Period  of  Performance 

ODEP  anticipates  awarding 
approximately  up  to  five  competitive 
grants  ranging  from  $500,000  to 
$750,000,  to  develop  demonstration 
programs  to  support  the  development 
and  coordination  of  customized 
community  employment  opportunities 
in  non-stereotypical  jobs  for  people  with 
disabilities.  This  grant  initiative  is 
founded  in  the  belief  that  in  order  to 


fully  participate  in  community  life, 
individuals  with  disabilities  must  have 
the  opportunity  for  employment. 

These  demonstration  grants  will  be 
awarded  for  one  year,  with  four 
additional  option  years  possible, 
depending  upon  the  availability  of 
funds  and  the  efficacy  of  grant  activities, 
established  by  independent  reviews 
conducted  by  ODEP  or  its  designees.  It 
is  envisioned  that  if  funding  continues 
for  the  full  five  years,  the  funding  for 
years  four  and  five  will  be  at 
successively  lower  rates  with  funding 
during  year  four  at  80  percent  of  the 
third  year  funds,  and  funding  during 
year  five  at  60  percent  of  the  third  year 
funds.  Grantees  are  expected  to  use  this 
grant  to  leverage  and  develop  other 
public  and  private  resources  to  ensure 
sustainability,  and  the  extent  to  which 
'  the  application  demonstrates  such 
sustainability  is  an  important  rating 
criterion  for  this  competition. 

Funds  shall  not  be  used  for  modifying 
buildings  or  equipment  for  physical 
accessibility,  although  the  strategic 
planning  should  address  how  resources 
will  be  leveraged  for  such  purposes 
from  other  sources,  as  appropriate. 

Part  V.  Eligible  Applicants  and^ 
Required  Partnerships 

Eligible  applicants:  Eligible  applicants 
for  these  grants  are  restricted  to  Local 
Workforce  Investment  Boards  (Local 
Boards]  or,  if  appropriate,  the  WIA  grant 
recipient  or  fiscal  agent  for  the  local 
area  on  behalf  of  the  Local  Board  as 
established  under  WIA.  The  Local  Board 
may  coordinate  numerous  partnerships 
with  other  public  and  private  entities, 
consistent  with  proposed  activities  of 
the  grant  and  applicable  administrative 
requirements.  Local  Boards  are 
encouraged  to  form  partnerships  with 
other  state  and  local  entities  and  public 
and  private  non-profit  organizations, 
including  faith-based  and  community 
organi^tions. 

Indian  and  Native  American  Tribal 
entities,  or  consortia  ofTribes,  with  the 
written  approval  of  their  tribal  council, 
are  also  eligible  to  receive  these  grants. 
Grants  to  Indian  and  Native  American 
tribal  grantees  must  recognize  principles 
of  sovereignty  and  self-governance 
established  under  the  Indian  Self- 
Detennination  and  Education 
Assistance  Act,  allowing  for  the 
govemment-to-govemment  relationship 
between  the  Federal  and  Tribal 
Governments.  Such  an  application 
could  involve  coordination  of  services 
and  enhancement  to  a  One-Stop  system 
approach  for  pe^le  with  disabilities  in 
a  specific  Indian  community  or  covering 
multiple  Tribal  entities  that  may  cut 


across  multiple  States  and/or  workforce 
investment  areas. 

Required  partnerships:  The  purpose 
of  this  initiative  is  to  maximize  the 
capacity  of.  and  outcomes  from.  One- 
Stop  Centers  and  their  partners  to 
effectively  serve  people  with  disabilities 
through  customized  employment 
strategies,  and  to  integrate  those 
strategies  into  the  policy  and  practice  of 
the  One-Stop  and  its  partners  in  order 
to  increase  employment,  choice  and 
wages  for  people  with  disabilities. 
These  efforts  must  include  the 
involvement  of  many  key  partners, 
especially  those  with  direct 
involvement  in  their  area's  One-Stop 
Career  Centers 

For  purposes  of  this  solicitation,  the 
target  groups  are  people  with 
disabilities  who  are  either  unemploy'fed 
or  under-employed  and  are: 

(1)  Receiving  Supplementary  Security 
Income  (SSI)  and/or  Social  Security 
Disability  Insurance  (SSDI):  or 

(2)  Participating  in  day  programs 
(such  as  day  habilitation.  day  activity  or 
day  health  programs)  or  participating  in 
facility-based  or  community 
employment  and  earning  less  than 
minimum  wage:  or 

(3)  Participating  in  segregated^ 
employment  and  choosing  to  move  to 
integrated,  competitive  employment:  or 

(4)  Awaiting  employment  services 
and  supports  following  a  move  from  a 
residential  facility,  or  as  part  of  a  plan 
to  move  into  a  community  under  the 
Supreme  Court  decision  in  Olmstead  v. 
L.C.  by  Zimring.  527  U.S.  581(1999):  or 

(5)  Transitioning  from,  or  preparing  to 
transition  from,  secondary  school  under 
a  transition  plan  under  part  B  of  the 
Individuals  with  Disabilities  Education 
Act,  as  amended  (20  U.S.C.  1400  et 
seq.),  and  who,  without  access  to    ^ 
customized  employment  strategies, 
would  likely  be  referred  to  one  of  the 
environments  identified  in  (2),  (3)  or  (4) 
above,  but  who  prefer  integrated, 
competitive  employment  or  self- 
employment. 

In  addition,  this  program  is  subject  to 
the  provisions  of  the  "Jobs  for  Veterans 
Act,"  Public  Law  107-288,  which 
provides  priority  of  service  to  veterans 
and  certain  of  their  spouses  in  all 
Department  of  Labor-funded  job  training 
programs.  Please  note  that,  to  obtain 
priority  of  service,  a  veteran  must  meet 
that  program's  eligibility  requfrements. 
Comprehensive  policy  guidance  is  being 
developed  and  will  be  issued  in  the  near 
future. 

As  Local  Boards,  through  their  local 
One-Stop  Center  are  required  to 
coordinate  and  to  form  partnerships 
with  other  state  and  local  entities  and 
public  and  private  non-profit  - 
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organizations,  grant  applications  must 
include  proposed  methods  for 
coordinating  efforts  with  a  wide  variety 
of  slate  agencies  or  entities. 
Some  of  the  agencies  and 
organizations  that  should  be  considered 
for  inclusion  are: 

•  State  programs  for  Vocational 
Rehabilitation: 

•  Mental  Health.  Medicaid,  Mental 
Retardation/Developmental  Disabilities, 

•  Housing  and/or  Transportation; 

•  State  Councils  on  Developmental 
Disabilities;  • 

•  Protection  and  Advocacy  Programs; 

•  University  Centers  for  Excellence  in 
Developmental  Disabilities: 

•  Institutions  of  higher  education: 

•  reenters  for  Independent  Living 
(CIL): 

•  Disability  advocacy  and  provider 
organizations; 

•  Organizations  of  parents; 

•  Federally-funded  disability  grant  . 
entities; 

•  Small  Business  Development 
Cenlors; 

•  Cooperatives  and  micro-enterprises; 
k  Lending  and  financial  institdtions: 

•  Training  programs;  ' 

•  Media  and  marketing  agencies: 

•  Lmployers: 

•  Foundations; 

•  Grass  roots,  industry',  and  faith- 
based  and  community  organizations; 

•  As  well  as  other  organizations  or 
programs  that  provide  or  support 
services  and/or  advocacy  for  people 
with  disabilities. 

Letters  of  support  and  commitment 
from  these  programs  may  be  included  in 
the  Appendix  of  the  proposal. 

Part  VI.  Format  Requirements  for  Grant 
Application 

General  requirements:  Applicants 
must  submit  one  (1)  paper  copy  with  an 
original  signature  and  two  (2)  additional 
paper  copies  of  their  signed  proposal. 
To  aid  with  the  review  of  applications. 
DOL  also  encourages  Applicants  to 
submit  an  electronic  copy  of  their 
proposal  on  a  disc  or  CD  using 
Microsoft  Word.  Applicants  who  do  not 
provide  an  electronic  copy  will  not  be 
penalized.  The  Application  Narrative 
must  be  double-spaced  with  standard 
one-inch  margins  (top,  bottom,  and 
sides)  on  8V2  x  11  papers,  and  be 
presented  on  single-sided,  numbered 
pages  with  the  exception  of  format 
requirements  for  the  Executive 
Summary.  The  Executive  Summary 
must  be  limited  to  no  more  than  two 
single-spaced,  single-sided  pages  on 
8Vz  X  11  papers  with  standard  one-inch 
margins  (top,  bottom,  and  sides) 
throughout.  A  font  size  of  at  least  twelve 
(12)  pitches  required  throughout. 


Applications  that  fail  to  meet  these 
requirements  will  be  considered  non- 
responsive. 

The  three  required  sections  of  the 
application  are: 

Section  I — Project  Financial  Plan 
Section  II — Executive  Summary — 

Project  Synopsis 
Section  111 — Project  Narrative  (including 
Attachments,  not  to  exceed  seventy- 
five  (75)  pages) 

Mandatory  requirements  for  each 
section  are  provided  as  follows  in  this 
application  package.  Applications  that 
fail  to  meet  the  stated  mandatoiy 
requirements  of  each  section  will  be 
considered  non-responsive. 

Mandator^'  application  requirements: 
Section  I.  Project  Financial  Plan 
(Budget)  (The  Project  Financial  Plan 
will  not  count  against  the  application 
page  limits.]  Section  i  of  the  application 
must  include  the  following  three 
required  parts: 

(1)  Complotttd  "SF  424 — Application 
for  Federal  Assistance"  (See  Appendix 
A  of  this  SGA  for  required  form) 

(2)  Completed  "SF-424A— Budget 
Information  Form"  by  line  item  fpr  all 
costs  required  to  implement  the  project 
design  effectively.  (See  Appendix  B  of 
this  SGA  for  required  forms.) 

(3)  Budget  Narrative  and  Justification 
that  provides  sufficient  information  to 
support  the  reasonableness  of  the  costs 
included  in  the  budget  in  relation  to  the 
service  strategy  and  planned  outcomes. 

The  application  must  include  one  SF- 
424  with  the  original-  signatures  of  the 
legal  entity  applying  for  grant  funding 
and  2  additional  copies.  Applicants 
shdll  indicate  on  the  SF-424  the 
organization's  IRS  Status,  if  applicable. 
Under  the  Lobbying  Disclosure  Act  of 
1995,  section  18  (29  U.S.C.  1611),  an 
organization  described  in  section   ' 
501(c)(4)  of  the  Internal  Revenue  Code 
of  1986  that  engages  in  lobbying 
activities  will  not  be  eligible  for  the 
receipt  of  Federal  funds  constituting  an 
award,  grant,  or  loan.  [See  2  U.S.C. 
1611;  26  U.S.C.  501(c)(4). 1  For  item  10 
of  the  SF-424,  the  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  number  for 
the  program  is  17.720. 

The  Budget  Narrative  and  Justification 
must  describe  all  costs  associated  with 
implementing  the  project  that  are  to  be 
covered  with  grant  funds.  Grantees  must 
support  the  travel  and  associated  costs 
with  sending  at  least  one  representative 
to  the  annual  ODEP  Policy  Conference 
for  Grantees,  to  be  held  in  Washington. 
DC  at  a  time  and  place  to  be  determined. 
Grantees  must  comply  with  the 
"Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments,"  (also 


known  as  the  "Common  Rule")  codified 
at  29  CFR  part  97,  and  "Grants  and 
Agreements  with  Institutes  of  Higher 
Education,  Hospitals,  and  Other  Non- 
Profit  Organizations"  (also  known  as      1 
OMB  Circular  A-1 10),  codified  at  29      ' 
CFR  part  95  and  must  comply  with  the 
applicable  OMB  cost  principles 
circulars,  as  identified  in  29  CFR  95.27 
and  29  CFR  97.22(b), 

Grantees  may  use  funds  in  a  flexible  . 
manner,  as  determined  appropriate  by 
input  from  stakeholders  and  identified 
needs,  so  long  as  requirements  for 
outcome  and  evaluation  data  and  other 
requirements  of  Federal  statutes, 
regulations,  administrative 
requirements,  and  OMB  circulars  and 
the  requirements  delineated  in  this  SGA 
are  met. 

In  addition,  the  budget  must  include 
on  a  separate  page  a  detailed  cost 
analysis  of  each  line  item.  Justification 
for  administrative  costs  must  be 
provided.  Approval  of  a  budget  by  DOL 
is  not  the  same  as  the  approval  of  actual 
costs.  The  individual  signing  the  SF- 
424  on  behalf  of  the  applicant  must 
represent  and  be  able  to  legally  bind  the 
responsible  financial  and  administrative 
entity  for  a  grant  should  that  application 
result  in  an  award.  The  applicant  must 
also  include  the  Assurances  and 
Certifications  Signature  Page  (Appendix 
C). 

•  Section  II.  Executive  Summary — 
Project  Synopsis  [The  Executive 
Summary  is  limited  to  no  more  than  two 
single-spaced,  single-sided  pages  on 
8Vj  X  11  papers  with  standard  margins 
throughout).  Each  application  shall 
include  a  project  synopsis  that  identifies 
the  following: 

•  The  applicant; 

•  The  amount  of  funds  requested; 

•  The  planned  period  of  performance; 

•  The  list  of  partners,  as  appropriate; 

•  An  overview  of  how  the  applicant 
will  identify  the  population  to  be  served 
(including  the  estimated  number  and 
types  of  disability),  the  environments 
such  individuals  are  currently 
experiencing  (such  as  institutions, 
nursing  homes,  segregated  day 
programs,  etc.).  and  methods  that  will 
be  used  to  promote  community 
employment,  including  customized 
employment  strategies  listed  in  this 
SGA;  and 

•  An  overview  of  the  plan  for 
sustainability  once  Federal  funding 
ceases. 

•  Section  III.  Project  Narrative  [The 
Project  Narrative  plus  attachments  are 
limited  to  no  more  than  seventy-five 
(75),  8'/2  X  11  pages,  double-spaced  with 
standard  one-inch  margins  (top,  bottom, 
and  sides),  and  must  be  presented  on 
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single-sided,  numbered  pages).  (Note: 
The  Financial  Plan,  the  Executive 
Summary,  and  the  Appendices  are  not 
included  in  the  seventy-five  (75)  page 
limit).  The  requirements  for  the  project 
narrative  are  described  below  under  Part 
VII— Statement  of  Work. 

All  te>rt  in  the  application  narrative, 
including  titles,  headings,  footnotes, 
quotations,  and  captions,  as  well  as  all 
text  in  charts,  tables,  figures,  and  graphs 
must  be  double-spaced  (no  more  &an 
three  lines  per  vertical  inch);  and,  if 
using  a  proportional  computer  font,  use 
no  smaller  than  a  12-point  font,  and  an 
average  character  density  no  greater 
than  18  characters  per  inch  (if  using  a 
non-proportional  font  or  a  typewriter, 
do  not  use  more  than  12  characters  per 
inch).  Applications  that  fail  to  meet 
these  requirements  wdll  be  considered 
non-responsive. 

Part  Vn.  Government  Requirements/ 
Statement  of  Work  (Project  Narrative) 

The  piupose  of  this  initiative  is  to 
maximize  the  capacity  of,  and  outcomes 
from,  One-Stop  Centers  and  their 
partners  to  effectively  serve  people  with 
disabilities  through  customized 
employment  strategies,  and  to  integrate 
those  strategies  into  the  policy  and 
practice  of  the  One-Stop  and  its  partners 
in  order  to  increase  employment,  choice 
and  wages  for  people  with  disabilities. 
These  efforts  must  include  the 
involvement  of  many  key  partners, 
including  those  with  direct  involvement 
in  their  area's  One-Stop  Career  Centers, 
as  described  in  Section  V  above. 

For  purposes  of  this  solicitation, 
ODEP  has  specifically  targeted  the 
development  and  provision  of 
customized  employment  to  those  people 
with  disabilities  identified  in  Part  V. 

ODEP  expects  that  once  capacity  for 
using  customized  employment  strategies 
is  developed  or  enhanced,  the  One-Stop 
Centers  and  their  partners  will  expand 
use  of  these  strategies  to  other  groups  of 
people  with  (and  without)  disabilities. 

For  piuposes  of  this  solicitation, 
customized  employment  means 
individualizing  the  employment 
relationship  between  employees  and 
employers  in  ways  that  meet  the  needs 
of  both.  It  is  based  on  an  individualized 
determination  of  the  strengths,  needs, 
and  interests  of  the  person  with  a 
disability,  and  is  also  designed  to  meet 
the  specific  needs  of  the  employer.  It 
may  include  approaches  such  as 
supported  employment;  supported 
entrepreneurship;  individualized  job 
development;  job  carving  and 
restructuring;  use  of  personal  agents 
(including  individuals  with  disabilities 
and  family  membersj;  development  of 
micro-boards,  micro-enterprises, 


cooperatives  and  small  businesses;  and 
use  of  personal  budgets  and  other  forms 
of  individualized  funding  that  provide 
choice  and  control  to  the  person  and 
promote  self-determination.  These  and 
other  job  development  or  restructuring 
strategies  resiUt  in  job  responsibilities 
being  customized  and  individually 
negotiated  to  fit  the  needs  of  individuals 
with  a  disability.  Customized 
emplo)mient  assiunes  the  provision  of 
reasonable  accommodations  and 
supports  necessary  for  the  individual  to 
perform  the  functions  of  a  job  that  is 
individually  negotiated  and  developed. 

Each  applicant  for  these  grants  shall 
describe  its  plan  for  expanding  capacity 
for,  and  provision  of,  customized 
employment  opportunities  to  the  target 
groups  as  defined  in  Part  V  above,"  Upon 
the  commencement  of  a  grant,  grantees 
must  begin  a  strategic  planning  and 
implementation  process  that  will 
address  multiple  components  of  needed 
change.  Planning,  implementation  and 
ongoing  evaluation  for  continuous 
improvements  are  expected  to  be 
implemented  ftt)m  year  one  in 
recognition  that  dynamic  planning  will 
occur  and  evolve  over  time.  By  the  end 
of  year  five,  it  is  expected  that  a  more 
long-term  strategic  plan  will  be  in  place 
for  expanding  the  availability  of 
customized  employment,  and  for 
systemically  revising  policies  and 
practices  consistent  with  this  goal. 

The  Project  Narrative,  or  Section  in  of 
the  grant  application,  should  provide 
complete  information  on  how  the 
applicant  will  address  the  following 
EMDL  priorities  for  fiscal  year  2003: 

(1)  Increase  the  availability  of  skill 
training,  employment  opportunities  and 
career  advancement  for  persons  with 
disabilities;  and 

(2)  Develop  comprehensive  One-Stop 
Centers,  which  are  welcoming  and  are 
valued  providers  of  choice  by  customers 
with  disabilities  seeking  workforce 
assistance  by  assuring  the  availability  of 
staff  trained  on  disability  issues, 
personalized  employment  counseling, 
knowledgeable  support  that  addresses 
employment  barriers  and  work 
incentives  and  the  availability  of 
accommodations  and  technologies  for 
diverse  disability  needs. 

Proposals  wilfbe  rated  based  upon 
the  quality  of  the  applicant's  response 
in  addressing  the  four  criteria  described 
below  in  terms  of  a  comprehensive 
strategic  approach  that  addresses 
ODEP's  priorities  noted  above.  .The  four 
criteria  (Statement  of  Need/National 
Significance,  Comprehensive  Service 
Strategy,  Sustainability,  and 
Management  Plan  and  Outcomes) 
MUST  be  addressed  and  the  applicant's 


goals,  accomplishments  or  status  with 
regard  to  each  item  provided. 

ODEP,  however,  does  not  expect  the 
applicant  to  fully  incorporate  every  item 
listed  as  part  of  their  strategy  and    . 
proposal  design.  ODEP  recognizes  that 
the  needs  and  requirements  of  each  state 
and  community  may  be  different,  and 
therefore,  some  of  the  options  identified 
may  be  more  relevant  than  others  in  a 
particular  state  or  community. 

2.  Statement  of  Need  /Significance  of 
the  Project  (1 5  points) 

The  purpose  of  the  Statement  of  Need 
is  to  establish  the  overall  status  of 
disability  issues  relevant  to  the  targeted 
population  in  the  applicant's  state;  to 
identify  strengths  and  deficimicies  to  be 
addressed  by  the  applicant's  proposal; 
to  identify  the  overall  scope  of  the    , 
proposal's  objectives  and  design;  to    " 
present  the  applicant's  need  for  the 
grant  resources;  to  demonstrate 
significance  of  the  proposed  project;  and 
to  demonstrate  the  development  or 
demonstration  of  promising  new 
strategies,  practices,  or  iiuiovations. 
This  criteria  will  be  rated  upon  the 
applicant's  needs  identified  and 
proposed  approaches  to  addressing  the 
needs  in  the  context  of  the  Department's 
priorities. 

The  narrative  in  this  section  should 
include  information  thatjdemonstrates: 

(1)  The  potential  contribution  of  the 
proposed  project  to  increase  knowledge 
or  understanding  of  problems,  issues,  or 
effective  strategies  for  local  workforce 
boards  and  other  required  and  potential 
partners  to  use  customized  employment 
strategies  to  increase  employment, 
choice  and  wages,  and  influence 
systems  change  in  the  local  workforce 
system. 

(2)  The  extent  to  which  the  applicant 
has  an  understanding  of  the  issues  the 
state  and  proposed  geographic  area  are 
ciurently  facing  in  their  overall 
Customized  Employment 
implementation  efforts; 

(3)  The  extent  to  which  the  proposed 
project  is  likely  to  yield  findings  that 
may  be  used  by  other  appropriate 
agencies  and  organizations; 

(4)  The  extent  to  which  the  proposed 
project  involves  the  development  or 
demonstration  of  promising  new 
strategies  that  build  on,  or  are 
alternatives  to,  existing  strategies; 

(5)  The  extent  to  which  the  promising 
practices  of  the  proposed  project  are  to 
be  disseminated  in  ways  that  wrill 
enable  others  to  use  the  information  or 
strategies; 

(6)  The  potential  replicability 
(national  significance)  of  the  proposed 
project  or  strategies,  including,  as 
appropriate,  the  potential  for 
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implementation  in  a  variety  of  settings: 
and 

(7)  The  importance  or  magnitude  of 
the  outcomes,  which  are  likely  to  be 
attained  by  the  proposed  project.  • 

In  evaluating  the  quality  of  the 
proposal  narrative,  ODEP  will  consider 
needs  identified  and  the  applicant's 
proposed  approaches  to  addressing  the 
needs  in  the  context  of  ODEP's 
priorities. 

2.  Comprehensive  Service  Strategy  (30 
points) 

The  purpose  of  the  Comprehensive 
Service  Strategy  criteria  is  to  identify 
the  approach  proposed  by  the  applicant 
to  implement  the  Customized 
Employment  grant.  The  strategy  should 
implement  the  purpose  and  objectives 
of  this  SGA  to  enhance  the  capacity  of 
the  workforce  investment  system  to 
increase  employment,  choice  and  wages 
for  persons  with  disabilities  through  the 
use  of  customized  employment 
strategies  and  to  ensure  that  such 
strategies  are  systemically  included  in 
the  policy  and  practice  of  the  One-Stop 
Center(s). 

Proposed  Project  Design  and  Its 
Evaluation — the  application  must 
address  the  proposed  design  for  the 
Customized  Employment  grant 
including  its  response  to  the 
requirements  outlined  in  Part  V  (Eligible 
Applicants  and  Required  Partnerships) 
of  this  Solicitation. 

The  Project  Design  must: 

(1)  Develop  strategic  planning  and 
implementation  activities  across  the 
One-Stop  required  partner  programs  as 
identified  in  the  VVIA  (such  as 
Vocational  Rehabilitation  and  others  as 
appropriate)  as  well  as  other  essential 
programs  (such  as  Medicaid,  Medicare. 
Mental  Health.  Transportation,  Small 
Business  Development  Centers,  State 
Councils  on  Developmental  Disabilities, 
community  colleges,  benefits  counseling 
and  assistance  programs,  lending  and 
financial  institutions),  whose  expertise, 
services,  and  funds  could  contribute  to 
employment  services  and  supports 
needed  by  people  with  disabilities  in 
order  to  secure  customized 
employment.  Planning  activities  must 
include  a  review  of  policy  and  practice 
as  it  relates  to  [wople  with  disabilities 
to  provide  customized  employment  for 
persons  with  disabilities.  Such  capacity 
includes  enhancing  collaboration 
between  required  WIA  partners  and 
building  new  collaborative  initiatives 
with  other  essential  programs; 

(2)  Develop  local  and  statewide  policy 
initiatives  to  ensure  that  customized 
employment  and  multiple  innovative 
strategies  and  promising  practices 
become  part  of  the  menu  of  services 


available  to  people  with  disabilities, 
including  investigating  alternative 
methods  for  performance  accountability 
that  consider  the  characteristics  of  the 
population: 

(3)  Develop  employment 
opportunities  in  a  variety  of  jobs, 
industries  and  at  a  variety  of  levels, 
including  self-employment  and 
entrepreneurship,  based  on  the 
strengths,  needs  and  desires  of  the 
individual  with  a  disability  as  well  as 
creating  and  cultivating  demand  for 
these  opportunities  by  forging  and 
developing  relationships  with 
employers.  The  design  mu^  organize 
services  and  supports  in  ways  Uiat 
provide  informed  choice  and  promote 
self-determination  and  provide  services, 
including  follow-up  services  to  ensure 
job  retention  and  career  development; 

(4)  Develop  and  document  the 
capacity  of  the  One-Stop  system  to 
increase  the  wages  of  people  with 
disabilities  who  are  currently  working  at 
less  than  minimum  wage  through  the 
use  of  customized  employment 
strategies: 

(5)  Develop  an  increased 
understanding  by  One-Stop  Centers' 
staff  about  health  care,  work  incentives, 
benefits  planning,  "tickets"  and  other 
provisions  under  TTW;  and  document 
increased  use  of  these  programs  by  the 
One-Stop  Center  and  its  partner 
programs  to  secure  customized 
employment  for  recipients  of  SSI  and 
SSDI  who  are  entering  the  workforce  or 
returning  to  work.  This  may  include 
registering  as  an  Employment  Network 
under  TTW: 

(6)  Document  the  increasing  use  of 
resources  from  a  number  of  system 
partners  and  other  essential  programs, 
including  providing  individual  budgets 
and  other  forms  of  self-directed 
accounts  [e.g.,  individual  training 
accounts  or  contractual  services;  tickets; 
vouchers:  and  other  sources  of 
individualized  funding  or  personal 
funding  accounts)  for  persons  with 
disabilities  to  obtain  customized 
employment; 

(7)  Develop,  leverage  and  document 
linkages  with  other  state  and  local 
initiatives  that  provide  services  and 
supports  for  people  with  disabilities 
(including,  but  not  limited  to,  state 
systems  change  efforts  v\^ich  promote 
systems  improvement  and 
comprehensive  coordination;  initiatives 
involving  health  care;  benefits  planning 
and  assistance;  housing;  transportation; 
education;  supported  emplo)rment; 
small  business  development; 
technology-related  assistance;  initiatives 
of  private  foundations:  and  faith-based 
and  community  organization  programs 
and  others,  as  appropriate); 


(8)  Establish  connections  to  and 
collaborate  with  other  entities, 
including  employers,  persons  with 
disabilities,  their  parents  and  other 
family  members,  community 
rehabilitation  agencies,  lending  and 
Bnancial  institutions,  foundations,  faith- 
based  and  community  organizations, 
institutions  of  higher  education,  small 
business  development  centers  and 
others,  as  appropriate,  to  further 
customized  employment  opportunities 
for  persons  with  disabilities  in  local 
communities.  These  partners  may 
become  a  subgroup  or  an  advisory  group 
of  the  Local  Board.  They  may  be 
specifically  charged  with  coordinating 
funding,  resources  and  expertise  to 
increase  customized  emplojrment  for 
people  with  disabilities  in  the 
community  and  may  involve  grant 
design  and  implementation; 

(9)  Educate  relevant  stakeholders, 
including  state  and  local  policymakers 
and  systems  personnel,  about  needed 
changes  in  policy  and  practice  in  order 
to  increase  customized  employment  and 
wages  for  people  with  disabilities; 

(10)  Include  education  activities  to 
enable  customized  employment  and 
personalized  supports  to  become 
available  and  used  in  local 
communities,  including  (as  appropriate) 
activities  necessary  to  secure  adoption 
of  the  Medicaid  buy-in  by  the  state; 

(11)  Market  and  develop  ongoing 
linkages  with  employers,  and  their 
professional,  business  and  service 
organizations  and  trade  associations,  as 
appropriate: 

(12)  Expand  the  use  of  customized 
employment  strategies  over  time  to: 

a.  All  groups  of  persons  with 
disabilities  targeted  under  this 
solicitation:  and 

b.  Other  groups  of  individuals  with 
disabilities  (such  as  individuals  who  are 
receiving  TANF  benefits)  following 
completion  of  the  grant; 

(13)  Track  and  respond  to  customer 
service  and  satisfaction  for  both  persons 
with  disabilities  and  employers;  and 

(14)  Identify  and  purse  other  activities 
appropriate  to  achieving  the  goals  of 
these  grants. 

Activities  may  include  the  following: 
Necessary  staffing  across  agencies  to 
implement  grantee  activities  and 
otherwise  demonstrate  effective 
partnerships  and  interactions  necessary 
to  effectively  leverage  resources  and 
expertise  from  partnering  systems  and 
programs; 

(1)  Outreach  to  relevant  stakeholders; 

(2)  Demonstration  activities  which 
provide  methods  to  increase  the 
employment,  choice,  and  wages  of 
people  with  disabilities  that  are 
designed  for  systemic  inclusion 
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(including  but  not  limited  to  '> 
demonstrating  the  use  of  individual 
training  accounts  or  contractual 
services,  tickets,  and  self-directed 
individual  budgeting  initiatives; 
economic  stimulus  activities  including 
low-interest  loans  for  person-centered 
micro-boards  focused  on  increasing 
economic  prosperity  for  specific 
individuals  with  disabilities; 
entrepreneurial  employment  initiatives 
that  are  consumer-owned  or  operated; 
demonstrations  of  innovation  and 
cutting-edge  strategies  providing 
personal  control,  choice  and  customized 
assistance  resulting  in  employment, 
including  business  ownership,  micro- 
enterprise  development  or  development 
of  cooperatives  for  persons  with 
disabilities;  accessing  Individual 
Development  Accoimts  and  financial 
literacy  training;  and  other  supports 
needed  by  specific  individuals  with 
disabilities  to  increase  choice  and  wages 
in  employment); 

(3)  Collaboration  with  the  education 
system,  parents,  families  and  faith-based 
and  community  organizations  to  ensure 
transition  of  young  people  with 
disabilities  from  school  to  customized 
employment  or  training,  and 
documentation  of  the  outcomes  of  such 
efforts; 

(4)  Training  and  education  activities 
(including  training  regarding  Medicaid 
buy-in  provisions  and  other  policies 
with  implications  for  increasing 
employmetit  through  state  activities) 
designed  to  further  the  goal  of 
increasing  customized  employment  for 
persons  with  disabilities.  "These  training 
activities  include  the  education  of  One- 
Stop  and  partner  personnel;  educating 
state  systems  personnel  and 
policymakers;  developing  and 
disseminating  educational  information 
and  materials;  and  otherwise  promoting 
policy  and  practice  to  increase  the  wide 
spread  community-based  use  of 
customized  employment  strategies  and 
personalized  supports; 

(5)  Researching  and  demonstrating 
alternative  methods  of  measiuing  WIA 
performance  outcomes  that  consider  the 
various  characteristics  of  people  with 
disabilities  and  developing 
demonstrations  of  performance 
measures  that  document  new  methods 
for  measuring  program  effectiveness; 
and  coordinating  the  availability  of  and 
access  to  assistive  technology; 

(6)  Educating  the  media  and  the 
general  public  about  successful 
strategies  for  and  the  benefits  of 
securing  employment  for  people  with 
disabilities.  This  will  assist  in  obtaining 
long-term  support  for  continuation  of 
grantee  activities  following  completion 
of  funding; 


(7)  Increasing  the  availability  of 
personal  agents  and  job  development 
personnel  offering  customized  services 
through  customer-controlled  approaches 
that  result  in  customized  employment 
(including  demonstrating  effectiveness 
of  paying  family  members  or  other 
individuals  with  disabilities  to  serve  as 
personal  agents  when  selected  by  the 
individual  with  a  disability  to  assist  in 
negotiating  and  implementing 
employment  plans  and  services); 

(8)  Assisting  community  providers  of 
segregated  employment  services  to 
develop  integrated,  competitive  options 
for  individuals  with  disabilities, 
including  implementation  of  conversion 
and  other  organizational  change 
initiatives  conducted  with  segregated 
provider  programs  that  wish  to  change 
their  services  to  integrated  employment; 
and 

(9)  Other  activities  necessary  to 
address  needs  and  achieve  goals 
identified  through  strategic  planning 
and  implementation,  including 
collection  of  necessary  data  and 
evaluation. 

In  evaluating  the  quality  of  the 
proposed  project  design,  ODEP's 
consideration  will  be  guided  by  the 
following  factors; 

(a)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable; 

(b)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  will  successfully  address,  the  needs 
of  the  target  population  and  other 
identified  needs  and  the  quality  of  the 
applicant's  plans  for  recruiting  and 
ret^ning  the  target  population; 

(c)  The  extent  to  which  the  design  of 
the  proposed  project  provides 
procedures  and  approaches  for 
collaboration  and  cooi'dination  with  key 
agencies  and  organizations  and 
identification  of  critical  roles; 

(d)  The  extent  to  which  the  design  of 
the  proposed  project  provides  clear 
understanding  of  and  experience  with 
utilization  of  customized  employment 
strategies  for  increasing  employment, 
choice  and  earnings  of  individuals  with 
significant  disabilities; 

(e)  The  extent  to  which  the  proposed 
project  will  be  coordinated,  including 
demonstrated  support  and  commitment 
from  key  organizations,  employers,  and 
agencies,  including  faith-based  and 
community  organizations; 

(f)  The  extent  to  which  the  applicant 
encourages  involvement  of  people  with 
disabilities  and  their  ^families,  experts 
and  organizations,  and  other  relevant 
stakeholders  in  project  activities; 

(g)  The  extent  to  which  the  design  of 
the  project  will  facilitate  an  increase  in 


the  number  of  faith-based  and 
community  organizations  that  register  as 
eligible  traiaing  providers  vdth  their 
local  One-Stop  Center. 

(h)  The  extent  to  which  performance 
feedback  and  continuous  improvement 
are  integral  to  the  design  of  the 
proposed  project. 

(i)  The  extent  to  which  the 
management  plans  for  project 
implementation  is  likely  to  achieve  the 
objectives  of  the  proposed  project  on 
time  and  within  budget;  and 

(j)  The  extent  to  which  the  proposed 
project  design  features  innovative 
strategies  to  implement  customized 
employment  and  choice. 

3.  Sustainability  (25  points) 

The  purpose  of  the  sustainability 
criteria  is  to  identify  strategies  for 
ensiu-ing  that  activities  funded  under 
the  grant  will  continue  once  Federal 
funding  ceases.  Resources  and 
partnerships  are  an  integral  element  of 
the  project.  Sustainability  objectives 
must  be  built  into  the  project  design  and 
ongoing  project  operation. 

In  addition,  the  applicant  should 
detail  how  federal,  state,  and  local 
public  sector  commitments-contribute  to 
the  sustainability  of  this  project 
following  completion  of  the  grant. 
Examples  of  such  commitments  could 
include:  Commitment  from  state 
vocational' rehabilitation,  one-stop 
center,  state  developmental  disability, 
state  Medicaid,  or  state  general  revenue 
funding  to  support  expanded 
customized  employment  services  for 
individuals  securing  employment 
through  the  agency;  status  as 
Employment  Network  under  TTW 
providing  customized  employment 
services  to  eligible  ticket-holders; 
private  sector  funding  through 
foundations,  financial  or  lending 
agencies,  or  other  relevant  collaborative 
arrangements  for  continuing  provision 
and/or  expansion  of  customized 
employment  services  in  the  community. 

To  illustrate  sustainability  planning, 
the  applicant  must: 

(1)  Identify  resources  and 
partnerships  that  are  an  integral  element 
of  the  project.  Projects  funded  under 
this  SGA  will  be  judged  on  their  ability 
to  leverage  a  combination  of  federal, 
state,  and  local  public  sector  resources, 
as  well  as  local  non-profit  sector 
resources  for  purposes  of  sustainability. 
Accordingly,  in  this  section  the 
applicant  should  enumerate  these 
resources,  describe  any  specific  existing 
contractual  commitments,  and  provide 
concrete  evidence  of  sustainability; 

(2)  Identify -activities  and  in-kind 
elements  of  sustained  support.  ODEP 
considers  detailed  commitments  for 
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specific  new  activities  as  more 
important  than  promises  of  in-kind 
supports  in  showing  sustained  support 
for  the  project.  Grants  recently  received 
from  another  agency  can  be  discussed  in 
the  proposal,  but  the  applicant  should 
be  precise  about  which  activities 
preceded  this  grant  and  which  will 
occur  because  of  the  grant;  and 

(S)  Detail  how  federal,  state,  and  local 
public  sector  commitments  contribute  to 
the  sustainability  of  this  project 
following  completion  of  the  grant. 
Examples  of  such  commitments  could 
include:  Commitment  from  state 
vocational  rehabilitation,  one-stop 
center,  state  developmental  disability, 
state  Medicaid,  or  state  general  revenue 
funding  to  support  expanded 
customized  employment  services  for 
individuals  securing  employment 
through  the  agency;  status  as 
Employment  Network  under  the  Ticket 
to  Work  and  Work  Incentive 
Improvement  Act  providing  customized 
employipent  services  to  eligible  ticket- 
holders:  private  sector  funding  through 
foundations,  financial  or  lending 
agencies,  or  other  relevant  collaborative 
arrangements  for  continuing  provision 
or  expansion  of  customized 
employment  services  in  the  community. 

In  evaluating  the  quality  of  the  plan 
for  sustainability,  ODEP  considers  the 
following  factors  to  be  of  particular 
importance: 

(a)  The  extent  to  which  the  proposed 
project  is  designed  to  build  capacity  and 
yield  results  that  will  extend  beyond  the 
grant  period,  and  the  quality  of  the 
applicant's  plans  for  implementing  the 
project's  activities  in  years  four  and  five 
when  Federal  funding  will  be  reduced. 

(b)  The  likelihood  of  the  applicant 
successfully  securing  state  ownership 
and  participation  in  these  projects  when 
the  grant  funds  cease. 

(c)  The  extent  to  which  partnerships 
with  outside  entities  (including  public 
and  private  disability  and  faith-based 
and  community  organizations)  and 
funding  from  additional  federal,  state, 
and  local  resources  will  be  effectively 
leveraged  and  utilized  in  continuing  the 
Customized  Employment  activities  after 
the  expiration  of  this  grant. 

Letters  of  Commitment:  Applicants 
can  include  letters  of  support  if  they 
provide  specific  commitments.  Such 
letters  can  increase  an  applicant's  score 
by  showing  that  the  commitments  in  the 
text  of  the  proposal  are  serious.  Form 
letters  will  not  be  considered.  See  also 
PartV. 

4.  Management  and  Outcomes  (30 
points) 

The  purpose  of  the  Management  and 
Outcomes  criteria  is  to  determine 


whether  the  applicant  has  developed  an 
adequate  management  plan  to 
effectively  carry  out  the  objectives  and 
scope  of  the  proposed  project  on  time 
and  within  budget,  to  describe  the 
predicted  outcomes  resulting  from 
activities  funded  under  this  SGA,  and  to 
identify  the  "methods  of  evaluation" 
that  will  be  used  by  the  grantee  to 
determine  Success. 

Applicants  should  provide  a  detailed 
management  plan,  which  identifies  the 
critical  activities,  time  frames, 
milestones  for  accomplishing  grant 
activities  and  responsibilities  for 
effectively  implementing  the  project, 
including  the  evaluation  process  for 
assuring  successful  implementation  of 
gremt  objectives.  Funds  must  be  used  in 
a  flexible  manner,  as  determined 
appropriate  by  input  from  stakeholders 
and  identified  needs. 

In  addition,  applicants  should  outline 
the  strategy  for  documenting  and 
reporting  the  activities  undertaken 
during  the  life  of  the  grant  for  ODEP's 
future  use  in  working  with  other 
grantees  and  constituencies. 

Staff  Capacity — The  applicant  must 
identify  how  it  will  ensure  that  trained 
staff  are  available  to  provide  grant 
related  services  who  have  adequate 
knowledge  of  diverse  disabilities, 
knowledge  of  diverse  customized 
employment  strategies,  and 
employment-related.experience  for  the 
target  population.  Resumes  must  be 
included  in  the  Appendices. 

The  application  must: 

(1)  Describe  the  proposed  staffing  of 
the  project.  Identify  how  it  will  ensure 
that  trained  staff  with  adequate 
knowledge  of  diverse  disabilities, 
knowledge  of  diverse  customized ' 
employment  strategies,  and 
employment-related  experience  for  the 
target  population  will  be  available  to 
provide  grant-related  services. 

(2)  Summarize  the  qualifications, 
including  relevant  education,  training 
and  experience  of  key  project  personnel, 
as  well  as  the  qualifications,  including 
relevant  training  and  experience  of 
project  consultants  or  subcontractors. 
Attach  copies  of  resumes  in  the 
Appendices. 

(3)  Describe  the  applicant's 
experience  in  serving  people  with 
disabilities  and  providing  customized 
employment  services. 

(4)  Describe  the  extent  to  which  the 
time  commitments  of  the  project 
director  and  other  key  project  personnel 
are  appropriate  and  adequate  to  meet 
the  objectives  of  the  proposed  project. 

In  evaluating  the  management  and  - 
outcomes  criteria,  the  ODEP  considers 
the  following  factors  to  be  of  particular 
importance: 


(a)  The  extent  to  which  the  proposed 
budget  and  narrative  justifications  are 
adequate  to  support  the  proposed 
project; 

(b)  The  extent  to  which  performance 
feedback  and  continuous  improvement 
are  integral  to  the  design  of  the 
proposed  project; 

(c)  The  extent  to  which  the  methods 
of  evaluation  provide  for  examining  the 
effectiveness  of  project  implementation 
strategies; 

(d)  The  extent  to  which  the  evaluation 
will  provide  information  to  other 
programs  about  effective  strategies 
suitable  for  replication  or  testing  in 
other  settings; 

(e)  The  extent  to  which  the  methods 
of  evaluation  include  the  objective  use 
of  performance  measiu^s  that  are  clearly 
related  to  the  intended  outcomes  of  the 
project  and  will  produce  quantitative 
and  qualitative  data; 

(f)  The  extent  to  which  the  methods 
of  evaluation  measure  in  both 
quantitative  and  qualitative  terms, 
program  results  and  satisfaction  of 
customers,  both  people  with  disabilities 
and  employers; 

(g)  The  adequacy  of  mechanisms  fof 
ensuring  high-quality  products  and 
services  from  the  proposed  project; 

(h)  The  extent  to  wnich  the  key 
persormel  are  appropriate  and  adequate 
to  meet  the  objectives  of  the  proposed 
projects; 

(i)  The  extent  to  which  the  budget  is 
adequate  to  support  and  sustsitn  the 
proposed  project  activities  over  the 
projected  five-year  period. 

(j)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project. 

Part  Vm.  Monitoring  and  Reporting 

Monitoring:  ODEP  is  responsible  for 
ensuring  the  effective  implementation  of 
each  competitive  grant  project  in 
accordance  with  the  provisions  of  this 
announcement  and  the  terms  of  the 
grant  award  document.  Applicants 
should -assume  that  ODEP  staff,  or  their 
designees,  will  conduct  on-site  project 
reviews  periodically.  Reviews  will  focus 
on  timely  project  implementation, 
performance  in  meeting  the  grant's 
programmatic  goals  and  objectives, 
expenditures  of  grant  funds  on 
allowable  activities,  integration  and 
coordination  with  other  resources  and 
service  providers  in  the  local  area, 
project  management  and  administration 
of  project  activities.  Customized 
Employment  Grants  may  be  subject  to 
other  additional  reviews  at  the 
discretion  of  the  ODEP. 

Reporting:  Grantees  will  be  required 
to  submit  quarterly  financial  and 


Federal  Register /Vol.  68,  No.  109 /Friday,  June  6,  2003 /Notices 


33977 


narrative  progress  reports.  In  addition, 
all  grantees  will  be  expected  to  provide 
information  on  individuals  with 
disabilities  securing  employment 
through  use  of  customized  strategies 
(including  information  on  types  of  jobs, 
wages,  and  benefits  secured  by  specific 
individuals  with  disabilities)  and  other 
areas  addressed  through  the  linkages 
and  networks  facilitated  by  project 
activities. 

Grantees  will  be  required  to  submit 
periodic  financial  and  participation 
reports.  Specifically  the  following 
reports  will  be  required: 

A.  Quarterly  reports:  The  quarterly 
report  is  estimated  to  take  ten  hours  to 
complete.  The  form  for  the  Quarterly 
Report  will  be  provided  by  ODEP.  ODEP 
will  work  with  the  grantee  to  help  refine 
the  requirements  of  the  report,  which 
will,  among  other  things,  include 
measures  of  ongoing  analysis  for 
continuous  improvement  and  customer 
satisfaction. 

B.  Standard  Form  269;  Financial 
Status  Report  Form  (FSR)  will  be 
completed  on  a  quarterly  basis,  using 
the  on-line  electronic  reporting  system. 

C.  Final  Project  Report:  including  an 
assessment  of  project  performance  and 
outcomes  achieved.  The  final  report  is 
estimated  to  take  20  hours.  This  report 
will  be  submitted  in  hard  copy  and  on 
electronic  disk  using  a  format  and 
following  instructions,  which  will  be 
provided  by  the  DOL.  A  draft  of  the 
final  report  is  due  to  ODEP  45  days 
before  the  termination  of  the  grant.  The 
final  report  is  due  to  the  DOL  60  days 
following  the  termination  of  the  grant. 

All  grantees  must  agree  to  cooperate 
with  an  independent  evaluation  to  be 
conducted  by  ODEP.  ODEP  will  arrange 
for  and  conduct  this  independent 
evaluation  of  the  outcomes,  impacts, 
and  accomplishments  of  each  funded 
project.  Grantees  must  agree  to  make 
available  records  on  all  parts  of  project 
activity,  including  participant 
employment  and  wage  data,  and  to 
provide  access  to  personnel,  as  specified 
by  the  evaluator(s),  under  the  direction 
of  ODEP.  This  independent  evaluation  , 
is  separate  from  the  ongoing  evaluation 
for  continuous  improvement  required  of 
the  grantee  for  project  implementation. 
The  ODEP's  evaluation  of  the 
Customized  Employment  Grants 
includes  a  process  evaluation  that 
includes  extensive  information 
pertaining  to  achievements  under  the 
grant,  summary  information,  number  of 
people  with  disabilities  receiving 
services,  number  of  people  employed 
through  then  One-Stop  system  and  other 
soiut:es. 

Grantees  must  also  agree  to  work  with 
ODEP  in  its  various  national  technical 


-assistance  collaboratives  efforts  in  order 
to  freely  share  with  others  what  is 
learned  about  delivering  customized 
employment  services  to  the  target 
population.  Grantees  must  agree  to 
collaborate  with  other  research 
institutes,  centers,  studies,  and 
evaluations  that  are  supported  by  DOL 
and  other  relevant  Federal  agencies,  as 
appropriate.  In  addition,  ODEP  has 
established  performance  goals  that  are 

■"consistent  with  the  Department  (GPRA) 
goals  as  noted  in  the  introduction  of 
Part  VII — Government  Requirements/ 
Statement  of  Work.  Customized 
Employment  grantees  will  be  expected 
to  achieve  these  performance  goals. 
Finally,  GTrantees  must  agree  to  actively 
utilize  the  programs  sponsored  by  the 
ODEP,  including  the  Job 
Accommodation  Network,  [http:// 
.www. Jan. wvu.edu),  and  the  Employer 

'Assistance  Referral  Network  {http:// 
www.eamworks.dom). 

Part  DC.  Review  Process  and  Evaluation 
Criteria 

All  applications  will  be  reviewed  for 
compliance  with  the  requirements  of 
this  notice.  A  careful  evaluation  of 
applications  will  be  made  by  a  technical 
review  panel,  which  will  evaluate  the 
applications  against  the  rating  criteria 
listed  in  this  SGA.  The  panel  results  are 
advisory  in  nature  and  not  binding  on 
the  Grant  Officer.  ODEP  may  elect  to 
award  grants  with  or  without  discussion 
with  the  offeror.  In  situations  without 
discussions,  an  award  will  be  based  on 
the  offeror's  signature  on  the  SF  424, 
which  constitutes  a  binding  offer.  The 
Grant  Officer  may  consider  any 
information  that  is  available  and  will 
make  final  award  decisions  based  on 
what  is  most  advantageous  to  the 
Government,  considering  such  factors 
as:  . 

•  Panel  findings; 

•  Geographic  disfribution  of  the 
competitive  applications  and  based  on 
location  of  the  existing  Customized 
Employment  Grants  (Anchorage,  AK; 
Montgomery,  AL;  NAPA  and  San  Diego, 
CA;  Marietta,  GA;  Indianapolis,  IN; 
Maiden,  MA;  Bucksport,  ME;  Detroit, 
MI;  Blaine,  MN;  Hempstead,  NY; 
Knoxville,  TN;  El  Paso,  TX;  Fairfax,  VA; 
and  Kennewick,  WA;); 

•  Assuring  a  variety  of  program 
designs;  and 

•  Availability  of  funds 

Part  X.  Administration  Provisions 

A.  Administrative  Standards  and 
Provisions 

Grantees  are  strongly  encouraged  to 
read  these  regulations  before  submitting 
a  proposal,  llie  grants  awarded  under 


this  SGA  shall  be  subject  to  the 
following  as  applicable: 

•  29  CFR  part  95— Grants  and 
Agreements  With  Institutions  of  Higher 
Education,  Hospitals,  and  Other  Non- 
profit Organizations,  and  With 
Conunercial  Organizations,  Foreign 
Governments,  Organizations  Under  the 
Jurisdiction  of  Foreign  Governments, 
and  International  Organizations; 

•  29  CFR  part  9&— Audit 
Requirements  for  Grants,  Contracts,  and 
Other  Agreements. 

•  29  CFR  part  97— Uniform 
Administrative  Requirement  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments 

B.  Allowable  Costs 

Determinations  of  allowable  costs 
shall  be  made  in  accordance  with  the 
following  applicable  Federal  cost 
principles: 

•  State  and  Local  Government — OMB 
Circular  A-87 

•  Nonprofit  Organizations — OMB 
Circular  A-122 

•  Profit-Making  Commercial  Firms — 
48  CFR  part  31 

Profit  will  not  be  considered  an 
allowable  cost  in  any  case. 

C.  Grant  Assurances 

As  a  condition  of  the  award,  the 
applicant  must  certify  that  it  will 
comply  fully  with  the 
nondiscrimination  and  equal 
opportunity  provisions  of  the  following 
laws: 

•  29  CFR  part  31 — Nondiscrimination 
in  Federally-assisted  programs  of  the 
Department  of  Labor,  effectuation  of 
-Title  VI  of  the  Civil  Rights  Act  of  1964. 

•  29  CFR  part  32 — Nondiscrimination 
on  the  Basis  of  Disability  in  Programs 
and  Activities  Receiving  or  Benefiting 
from  Federal  Assistance.  (Implementing 
section  504  of  the  Rehabilitation  Act,  29 
U.S.C.  794) 

•  29  CFR  part  36 — Nondiscrimination 
on  the  Basis  of  Sex  in  Education 
Programs  or  Activities  Receiving 
Federal  Financial  Assistance. 
(Implementing  title  DC  of  the  Education 
/Amendments  of  1972,  20  U.S.C.  1681  et. 
seq.) 

•  29  CFR  part  37 — Nondiscnmination 
and  Equal  Opportxmity  Provisions  of  the 
Workforce  Investment  Act  of  1998 
(WlA),  (Implementing  Section  188  of  the 
Workforce  Divestment  Act,  29  U.S.C. 
2938) 

The  applicant  must  include 
assurances  and  certifications  that  it  will 
comply  with  these  laws  in  its  grant 
application.  The  assurances  and 
certifications  are  attached  as  Appendix 
C. 
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Signed  at  Washington,  £)C  this  3rd  day  of 
June.  2003 

Lawrence  |.  Kuss, 

Grant  Officer. 

Appendix  A.    Application  for  Federal 
Assistance,  Form  SF  424 

Appendix  B.    Budget  Information 
Sheet,  Form  SF  424A 

Appendix  C.    Assurances  and 
Certifications  Signature  Page 

Appendix  D.    Survey  on  Ensuring 
Equal  Opportunity 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Approval  No.  0348-0043 


1.  TYPE  OF  SUBMISSION: 

ffllication 
Construction 

Q  Non-Con«tructlon 


5.  APPLICANT  INFORMATION 


Preapplication 

(~|  Con«tnicHon  ^ 

Q  Non-Conrtnictlon 


2.  DATE  SUBMITTED 


3.  DATE  RECEIVEO  BY  STATE 


4.  DATE  RECEIVEO  BY  FEDERAL  AGENCY 


Applicant  Identifier 


State  Application  Identifier 


Federal  Identifier 


Legal  Name 


Address  (give  city,  counfy.  State,  and  zip  code): 


6.  EMPLOYER  IDENTIFICATION  NUMBER  ^£m;. 

rn-rm 


S.  TYPE  OF  APPLICATION: 

n  New         □  Continuation  Q  Revision 

If  Revision,  enter  appropriate  letter(s]  in  box(es)  i      |     I     j 

K  Increase  Award         B.  Deaease  Award       C.  Increase  Duration 
0.  Decrease  Duration    Ott^r(specHy): 


10.  CATALOG  OF  FEDERAL  DOMESTIC  ASSISTANCE  NUMBER: 

m-.nm 

TITLE: 


12.  AREAS  AFFECTED  BY  PROJECT^Citos.  Counties.  States,  etc): 


13.  PROPOSED  PROJECT 


Start  Date 


Ending  Date 


Organizational  Unit: 


Name  and  telephone  numt>er  of  person  to  t>e  contacted  on  matters  matvin{ 
th  is  application  (give  area  code) 


7.  TYPE  OF  APPLICANT:  (enter  appmpiiate  letter  in  box) 


n 


A.  State  H.  Independent  Sctiool  Dist 

B.  County  I.  State  Contnjiled  Institution  of  Higher  Learning 

C.  Municipal  J.  Private  University 

D.  Township  K.  Indian  TritM 

E.  Interstate  L.  Individual 

F.  Intermunidpal  M.  Profit  OrgarWzation 

G.  Special  District  N.  Other  (Spocity) 


t.  NAME  OF  FEDERAL  AGENCY: 


11.  DESCRIPTIVE  TITLE  OF  APPUCANTS  PROJECT: 


14.  CONGRESSIONAL  DISTRICTS  OF: 


a.  Applicant 


IS.  ESTIMATED  FUNDING: 


a.  Federal 


b.  Applicant 


estate 


d.  Local 


e.  Other 


f.  Program  Income 


g.  TOTAL 


b.  Project 


16.  IS  APPLICATION  SUBJECT  TO  REVIEW  BY  STATE  E3QECUTIVE 
ORDER  12372  PROCESS? 

a.  YES.  THIS  PREAPPLICATION/APPLICATION  WAS  MADE 

AVAILABLE  TO  THE  STATE  EXECUTIVE  ORDER  12372 
PROCESS  FOR  REVIEW  ON: 

DATE 


b.  No.    □  PROGRAM  IS  NOT  COVERED  BY  E.  O.  12372 

D  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE 
FOR  REVIEW 


17.  IS  THE  APPLICANT  DEUNQUENT  ON  ANY  FEDERAL  DEBT? 
n  Y**    V  "Yes,"  attach  an  explanation.  Q  No 


II.  TO  THE  BEST  OF  MY  KNOWLEDGE  AND  BELIEF,  ALL  DATA  IN  THIS  APPUCATION/PREAPPUCATION  ARE  TRUE  AND  CORRECT,  THE 
DOCUMENT  HAS  BEEN  DULY  AUTHORIZED  BY  THE  GOVERNING  BODY  OF  THE  APPLICANT  AND  THE  APPUCANT  Wia  COMPLY  WITH  THE 
ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED. 


a.  Type  Name  of  Aut^Klrized  Representative 


b.  Title 


d.  Signature  Of  Authorized  Representative 


Previous  Edition  Usatile 
Authorized  for  Local  Reproduction 


c.  Telephone  Number 


e  Date  Sighed 


SUndardf  orm  424  (Rev.  7-97) 
Prescribed  by  OMB  Circular  A- 102 


Appendix  A 
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INSTRUCTIONS  FOR  THE  SF-424 


PxitAic  reporting  burden  for  this  collection  of  information  is  estiniated  to  average  45  minutes  per  response,  including  time  for  reviewing 
Instructiors.  searctiing  existing  data  sources,  gattwring  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
intoftnation.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  induding  sijggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Papenwrk  (deduction  Project  (0348-0043).  Washington,  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


This  IS  a  standard  form  used  by  applicants  as  a  required  tacesheet  for  proapplications  and  applications  submitted  for  Federal  assistance.  It 
Win  be  used  by  Federal  agencies  lo  obtain  applicant  certification  that  States  which  have  established  a  review  and  comment  procedure  in 
response  to  Executive  Order  12372  and  have  selected  the  program  to  be  induded  in  their  process,  have  been  given  an  opportunity  to  review 
the  applicant's  submission. 


Item: 

^.         Self-explanatory. 


Entry: 


2.  Date  application  submitted  to  Federal  agency  (or  State  if 
applicable)  and  applicant's  control  number  (if  applicable). 

3.  Slats  use  only  (if  applicable). 

4.  -     If  this  application  is  to  continue  or  revise  an  existing  award, 

enter  present  Federal  identifier  number.  If  for  a  new  prefect 
leave  blank. 

5.  Legal  name  of  applicant  name  of  prinoary  organizatiorvil  unit 
which  will  undertake  the  assistance  activity,  complete  address  of 
the  applKant,  and  name  and  telephone  number  of  the  person  lo 
contact  on  matters  related  to  this  applicafcon. 

6.  Enter  Employer  Identification  Number  (EIN)  as  assigned  by  the 

Internal  Revenue  Service. 


Item:  Entry: 

12.  List  only  the  largest  political  entities  affected  (e.g.,  State, 
counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and  any 
Distnct(s)  affected  by  the  program  or  project 

15.  Amount  requested  or  to  be  contributed  during  the  first 
funding/budget  penod  by  each  contributor.  Value  of  irt- 
kind  contributions  should  be  irKluded  on  appropriate 
lines  as  applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the  amount 
of  the  change.  For  decreases,  enclose  the  amounts  in 
parentheses.  If  both  basic  and  supplemental  amounts 
are  included,  show  breakdown  on  an  attached  sheet. 
For  multiple  program  funding,  use  totals  and  show 
breakdown  using  same  categories  as  item  1 5. 


7.  Enter  the  appropriate  letter  in  the  space  provided. 

8.  Check  appropriate  box  and  enter  appropriate  letter($)  In  tne 
space(s)  provided: 


16.        Applk:ants  should  contact  the  State  Single  Point  of 

Contact  (SPOC)  for  Federal  Executive  Order  12372  to 
determine  whether  the  application  is  subject  to  the 
State  intergovernmental  review  process. 


9. 


10. 


-  "New"  means  a  new  assistance  award. 

-  "Continuation"  mearw  an  extension  for  an  additional 
funding/budget  period  for  a  project  with  a  projected 
completkx)  date. 

-  *Revision*  means  any  change  in  the  Federal 
Government's  finandal  ot>ligation  or  contingent 
liability  from  an  existing  obligation. 

Name  of  Federal  agency  from  which  assistance  is  being 
requested  with  this  application. 

Use  the  Catalog  of  Federal  Domestic  Assistance  number  and 
title  of  the  program  under  which  assistance  is  requested. 


17.  This  question  appTies  to  the  applicant  organization,  not 
the  person  who  signs  as  the  authorized  representative. 
Categories  of  det>t  include  delinquent  audit 
disalk)wances,  ksans  and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of  the 
applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as  official 
representative  must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that  this 
authorization  be  submitted  as  part  of  the  application.) 


•11.        Enter  a  bnefdeschptive  title  of  the  project  If  more  than  one 
program  is  involved,  you  shouM  append  an  explanation  on  a 
separate  sheet,  if  appropriate  (e.g.,  construction  or  real 
property  projects),  attach  a  map  snowing  project  location.  For 
preapplications,  use  a  separate  sheet  to  provide  a  summary 
^         descnption  of  this  project 


SF-424  (Rev.  7-97)  Back 
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INSTRUCTIONS  FOR  THE  SF-424A 


Public  repofling  burden  for  this  collection  of  infonnaUon  is  estimatBd  to  average  180  minutes  per  response,  induding  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  ttie  data  needed,  and  completing  and  reviewing  the  ooUection  of 
information.  Send  comments  regarding  ttw  burden  estimate  or  any  ottier  aspect  of  this  collection  of  information,  inducting  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Paperwortc  Reduction  Project  (0348-0044),  Washington,  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


General  Instructions 

TTvs  form  is  designed  so  that  application  can  be  made  for  funds 
from  one  or  more  grant  programs.  In  preparing  the  budget, 
adhere  to  any  existing  Federal  grantor  agency  guideiines  which 
prescribe  how  and  whether  budgeted  amounts  should  be 
separately  shown  for  different  functions  or  activities  within  the 
program.  For  some  programs,  grantor  agencies  may  require 
budgets  to  be  separately  shown  by  function  or  activity.  For  other 
programs,  grantor  agencies  may  require  a  breakdown  by  function 
or  activity.  Sections  A.  B.  C.  and  D  should  include  budget 
estimates  for  the  whole  project  except  wtten  applying  for 
assistance  which  requires  Federal  authorization  in  annual  or 
other  funding  period  incraments.  In  the  latter  case,  Sections  A,  B, 
C,  and  O  should  provide  the  budget  for  the  first  budget  period 
(usually  a  year)  and  Section  E  should  present  the  need  for 
Federal  assistance  in  the  subsequent  budget  periods.  Alt 
applications  should  contain  a  breakdown  by  the  ot>iect  dass 
categories  shown  in  Lirtes  a-k  of  Sectkn  B. 

Section  A.  Budget  Summary  Lines  1-4  Columns  (a)  and  (1^ 

For  applications  pertaining  to  a  str^  Federal  grant  program 
(Federal  Domestic  Assistance  Catatog  number)  and  rxTf  rBQuiring 
a  functional  or  activity  breakdown,  enter  on  Une  1  under  Cokimn 
(a)  the  Catalog  program  title  and  the  Catatog  number  in  Column 

For  applications  pertaining  to  a  shg^  program  mquiring  budget 
amounts  by  multiple  functk)ns  or  activities,  enter  the  name  of 
each  activity  or  function  on  each  line  in  Cokimn  (a),  and  erUar  the 
Catak)g  number  in  Column  (b).  For  applications  pertaining  to 
multiple  programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  Catak>g  program  title 
on  each  line  In  Column  (a)  and  the  respective  Catak>g  number  on 
each  line  in  Column  (b).  *    ' 

For  applications  pertaining  to  multipte  programs  wtiere  one  or 
more  programs  require  a  breakdown  by  functun  or  activity, 
prepare  a  separate  sheet  for  each  program  requiring  ttie 
breakdown.  Additional  sheets  should  be  used  when  one  fbrni 
does  not  provkje  adequate  space  for  all  breakdown  of  data 
required.  However,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summaiy  totals  by  programs. 

Lines  1  -4,  Columns  (c)  through  (g) 

For  new  applications,  leave  Column  (c)  and  (d)  Wank.  For  each 
line  entry  in  Columns  (a)  and  (b),  enter  in  Columns  (e),  (0.  and 
(g)  the  appropriate  amounts  of  funds  needed  to  support  the 
project  for  the  first  funding  period  (usually  a  year). 


For  oodmuing  grani  program  apptcabons.  subrrvX  ttiese  forms 
before  the  end  of  each  funding  period  as  required  by  ttie  grantor 
agertcy.  Enter  in  Cokimns  (c)  and  (d)  the  estimated  amounts  of 
funds  wtuch  will  remain  ucwt)ligated  at  ttte  ertd  of  the  grant 
funding  perk>d  only  if  the  Federal  grantor  agency  instnjctkms 
provide  for  tftis.  Othenvise,  leave  these  ookjmns  t>lanlc.  Enter  in 
columr»  (e)  and  (f)  the  amounts  of  furxte  needed  for  the 
upcoming  period.  The  amount(s)  in  Column  (g)  shoukJ  be  the 
sum  of  anfKXints  in  Cokimns  (e)  and  (f). 

For  supplemer^  grants  and  changes  to  existing  grants,  do  not 
use  Columns  (c)  arvt  (d).  Enter  in  Cokimn  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and  enter  in  Column  (f)  the 
amount  of  the  increase  or  decrease  of  norvFederal  funds.  In 
Column  (g)  enter  the  new  tot^  budgeted  amount  (Federal  and 
nor>-Feder8l)  which  Indudes  ttie  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as  appropriate,  the  amounts 
sttown  in  Columns  (e)  and  (f).  The  arTK>unt(s)  in  Cokmn  (g) 
shouM  not  equal  the  sum  of  amounts  in  Cokimns  (e)  and  (0- 

Une  S  -  Show  the  totals  for  aH  columns  used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4),  enter  the  tiSes  of  the 
same  programs,  functions,  and  activities  shown  on  Lines  1-4, 
Column  (a),  Sectkjn  A.  When  additk>nai  stieets  are  prepared  for 
Sectton  A,  provkle  simSar  cokimn  headings  on  each  sheet  For 
each  program,  functfon  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non-FederaO  by  object  class  categories. 

Line  6a-l  -  Show  the  totals  of  Lines  6a  to  6h  in  each  column. 

Une  6J  •  Show  the  amount  of  indirect  cost 

Line  6k  -  Enter  the  total  of  amounts  on  Lines  6i  and  6j.  For  all 
applk:atk>ns  for  new  grants  and  oontinuatk^n  grants  the  total 
amount  in  column  (5),  Line  6k,  shouM  be  the  same  as  the  total 
amount  shown  in  Sectton  A,  Colunn  (g).  Line  5.  For 
supplemental  grants  and  changes  to  grants,  ttie  total  amount  of 
the  increase  or  decrease  as  shown  in  Cokjmns  (1  )-<4),  Une  6k 
should  be  the  same  as  the  sum  of  the  amounts  in  Section  A, 
Columns  (e)  and  (f)  on  Line  S. 

Line  7  -  Enter  the  estimated  amount  of  income,  if  any,  expected 
to  t>e  generated  from  tfiis  projecL  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount  Show  under  the  program 
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INSTRUCTIONS  FOR  THE  SF^4A  (continued) 


narrative  statement  the  nature  and  source  of  irK»me.  The 
estimated  amount  of  program  income  may  be  considered  by  the 
Federal  grantor  agency  in  determining  the  total  amount  of  the 
grant 

Section  C.  Nonfederal  Resources 

Lines  8-11  Enter  amounts  of  rwn-Federal  resources  that  will  t>e 
used  on  the  grant.  If  in-kind  contnbutions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet 


Coiumn  (a)  -  Enter  the  program  titles  identical  to 
Column  (a).  Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary. 


Column  (b) 

applicant 


Enter  the  contribution  to  be  made  by  the 


Column  (c)  -  Enter  the  amount  of  the  State's  cash  and 
in-kind  contribution  If  the  applicant  is  not  a  State  or 
State  agency.  Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Coluntn  (d)  -  Enter  the  amount  of  cash  and  in-kind 
contributions  to  be  made  from  all  other  sources. 

Column  (e)  -  Enter  totals  of  Columns  (b),  (c).  and  (d). 


UiM  12  -  Enter  the  total  for  each  of  Columns  (bHe)-  The  amount 
In  Column  (e)  shouM  be  equal  to  the  amount  on  Line  5,  Column 
(f).  Sectkxi  A. 

Section  0.  Forecasted  Cash  Needs 

Un«  13  -  Enter  the  anK)unt  of  cash  needed  by  quarter  from  the 
grantor  agency  during  the  first  year.  . 

Line  14  -  Enter  the  amount  of  cash  from  all  other  sources  needed 
by  quarter  during  the  first  year. 


Line  IS  -  Enter  the  totals  of  amounts  on  Lirtes  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds  Needed  for 
Balance  of  the  Project 

Lines  1fr-19  -  Enter  in  Cohjmn  (a)  the  same  grant  program  titles 
shown  in  Column  (a).  SectkNi  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new  applications  and  continuation 
grant  applications,  enter  in  the  proper  columns  amounts  of  Federal 
funds  which  wiH  be  needed  to  complete  the  program  or  project  over 
the  succeeding  funding  periods  (usually  in  years).  This  section 
need  not  be  completed  for  revisions  (amendments,  changes,  or 
supplements)  to  iunds  for  the  current  year  of  existing  grants. 

If  more  than  four  lines  ana  needed  to  list  the  program  titles,  submit 
additional  schedules  as  necessary. 

Line  20  -  Enter  the  total  for  each  of  the  Columns  (b)-(e).  When 
additional  schedules  are  prepared  for  this  Sectk>n,  annotate 
accordingly  and  show  the  overall  totals  on  this  line. 

Section  F.  Other  Budget  Information 

Une  21  -  Use  this  space  to  explain  amounts  for  individual  direct 
ot>ject  dass  cost  categories  that  may  appear  to  be  out  of  the 
ordinary  or  to  explain  the  details  as  required  by  the  Federal  grantor 
agency. 

Line  22  -  Enter  the  type  of  irxJirect  rate  (provisnnal,  predetermined, 
final  or  fixed)  tttat  will  be  in  effect  during  the  funding  period,  the 
estimated  amount  of  the  base  to  wtvch  the  rate  is  applied,  and  tt>e 
total  indirect  experfse. 

Une  23  -  Provide  any  other  explanations  or  comments  deemed 
necessary. 
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ASSURANCES  •  NON-CCMSTRUCTION  PROGRAMS 


OMB  A()proval  No.  0348-0040 


PuWte  reporting  burden  for  this  coHectton  of  information  is  estimated  to  average  15  minutes  per  response,  including  time  for  reviewing 
instructkxB.  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
informatfon.  Send  comments  regarding  Itte  burden  estimate  or  any  other  aspect  of  this  collectk)n  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget  Paperwork  Reductton  Project  (0348-0040),  Washington,  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


NOTE: 


Certain  of  these  assurances  may  not  be  applk»ble  to  your  project  or  program.  If  you  have  questkxts,  please  corrtact  the 
awanling  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants  to  certify  to  additnnal  assurances.  If  such 
is  the  case,  you  will  be  notified. 


As  the  duly  auttwrtzed  representative  of  the  appficant  I  certify  that  the  appUcant 


1.  Has  the  legal  authority  to  apply  for  Federal  assistance 
and  the  instituttonal.  managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non-Federal  share 
of  project  cost)  to  ensure  proper  planning,  management 
and  completion  of  the  proiject  described  in  this 
application. 

2.  WM  give  the  awanflng  agency,  the  Comptroller  General 
of  the  United  States  and,  if  appropriate,  the  State, 
through  any  authorized  representative,  access  to  and 
the  right  to  examine  ail  records,  books,  papers,  or 
documents  related  to  the  award;  and  will  establish  a 
proper  accounting  system  In  accordance  with  generally 
accepted  accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  empfoyees  from 
using  their  positions  for  a  purpose  that  constitutes  or 
presents  the  appearance  of  personal  or  organizatfonal 
conflict  of  interest  or  personal  gain. 

4.  Will  initiate  and  complete  the  wortc  within  the  applicable 
time  frame  after  receipt  of  approval  of  the  awarding 
agency. 

5.  Will  comply  with  the  Intergovemmentel  Personnel  Act  of 
1970  (42  U.S.C.  §§4728-t763)  relating  to  prescribed 
standards  for  merit  systems  for  programs  funded  under 
one  of  the  19  statutes  or  regulations  specified  in 
Appendix  A  of  OPM's  Stendards  for  a  Merit  System  of 
Personnel  Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  stetutes  relating  to 
nondiscrimination.  These  include  t>ut  are  not  limited  to: 
(a)  Title  VI  of  the  Civil  Flights  Act  of  1964  (P.L.  88-352) 
which  prohibits  discrimination  on  the  basis  of  race,  color 
or  natk>nal  origin;  (b)  Title  IX  of  the  Education 
Amendments  of  1972,  as  amended  (20  U.S.C.  §§1681- 
1683,  and  1685-1686),  which  prohibits  discrimination  on 
the  basis  of  sex;  (c)  Section  504  of  the  Rehabilitetion 


Act  of  1973,  as  amended  (29  U.S.C.  §794),  which 
prohibits  (fiscrimination  on  the  basis  of  handicaps;  (d) 
the  Aoe  Discriminatton  Act  of  1975,  as  amended  (42 
U.S.C.  §§6101-6107),  which  prohibits  discriminatkx) 
on  the  basis  of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L  92-255).  as  amended, 
relating  to  nondiscriminainn  on  the  basis  of  drug 
atxise;  (^  the  Comprehensive  Akx>hol  Abuse  and 
Afooholism  Preventk>n,  Treatment  and  Rehabilitetkx) 
Act  of  1970  (P.L  91-616),  as  amended,  relating  to 
nondiscriminatfon  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  §§523  and  527  of  the  PuUk;  Health 
Service  Act  of  1912  (42  U.S.C.  §§290  dd-3  and  290  ee 
3),  as  amended,  relating  to  confkientiality  of  alcohol 
and  dmg  abuse  patient  records;  (h)  Titte  Vill  of  the 
Qvil  Rights  Act  of  1968  (42  U.S.C.  §§3601  et  seq.).  as 
amended,  relating  to  nondiscrimination  in  the  sale, 
rental  or  financing  of  housing;  (i)  any  other 
npndiscrimir»tion  provisions  in  the  specific  statute(s) 
under  which  applicatkxi  for  Federal  assistance  is  being 
made;  and,  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to  the 
application. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistar)ce  and  Real  Property  Acquisition 
Policies  Act  of  1970  (P.L  91-646)  which  provide  for 
fair  and  equitebie  treatment  of  persons  displaced  or 
wtiose  property  is  acquired  as  a  result  of  Federal  or 
federally-assisted  programs.  These  requirements  apply 
to  all  interests  in  real  property  acquired  for  project 
purposes  regardless  of  Federal  partkapation  in 
purchases. 

Will  comply,  as  applicable,  with  provisions  of  the 
Hatch  Act  (5  U.S.C.  §§1501-1508  and  7324-7328) 
whk:h  Kmit  the  politkal  activities  of  employees  whose 
principal  employment  activities  are  funded  in  wt>ole  or 
in  part  with  Federal  funds. 
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9.  VVill  comply,  as  applicabte,  wtth  the  p/pvisions  of  the  Davis- 
Bacon  Act  (40  U.S.C.  §§276a  to  Z/eJhT),  the  Copeland  Act 
(40  U.S.Q.  §276c  and  18  U.S.C.  §8^4).  and  the  Contract 
Work  Hours  and  Safety  Standards  Act  (40  U.S.C.  §§327- 
333),  regarding  labor  standards  for  federally-assisted 
construction  subagreements. 

10.  Will  comply,  if  applicable,  with  flood  insurance  purchase 
requirements  of  Section  102(a)  of  the  fHood  Disaster 
ProtecUon  Act  of  1973  (P.L  93-234)  which  requires 
recipients  in  a  special  flood  hazard  area  to  participate  In  the 
program  and  to  purchase  flood  insurance  if  the  total  cost  of 
insurable  construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which  may  be 
prescribed  pursuant  to  the  following:  (a)  institution  of 
environmental  quality  control  measures  under  the  National 
Environmental   Policy  Act   of   1969    (P.L.    91-190)   and 

•  Executive  Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of  wetlands 
pursuant  to  EO  11990;  (d)  evaluation  of  Hood  hazards  In 
floodplains  in  accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State  management 
program  developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  use.  §§145r Ot;*«iO;  (0  confbnDlty  of 
Federal  actions  to  State  (Clean  Air)  ImplemenUtion  Plans 
under  Section  176(c)  of  the  aean  Air  Act  of  1955.  as 
'  amended  (42  U.S.C.  §§7401  et  saq.);  (g)  protection  of 
underground  sources  of  drinldng  water  under  the  Safe 
Drinlong  Water  Act  of  1974,  as  amended  (P.L.  93-523); 
.  and,  (h)  protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973.  as  amended  (P.L.  93- 
205). 


12.  Wyi  conf>ply  with  the  Wild  and  Scenic  Rivers  Act  of 
1968  (16  U.S.C.  §§1271  et  seq.)  related  to  protecting 
components  or  potential  components  of  the  national 
wild  and  scenic  rivers  system. 

13.  Will  assist  the  awarding  agency  in  assuring  compliance 
with  Section  106  of  the  National  Historic  Preservation 
Act  of  1966,  as  amended  (16  U.S.C.  §470),  EO  11593 
(idenUfication  and  protection  of  historic  properties),  and 

«  the  Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  §§469a-1  el  seq.). 


14. 


15. 


Will  comply  with  P.L  93-348  regarding  the  protection  of 
human  subjects  involved  in  research,  development,  and 
related  activities  supported  by  this  award  of  assistance. 

Will  comply  with  the  Laboratory  Animal  Welfare  Act  of 
1966  (P.L.  89-544,  as  amended,  7  U.S.C.  §§2131  et 
seq.)  pertaining  to  the  care,  handling,  and  treatment  of 
wamn  blooded  animals  held  for  research,  teaching,  or 
other  activities  supported  by  this  award  of  assistance. 


16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  §§4801  et  seq.)  which 
prohibits  the  use  of  lead-based  paint  in  construction  or 
rehabilitation  of  residence  stnjctures. 

17.  Will  causa  to  be  performed  the  required  financial  and 
compliance  audits  in  accordance  with  the  Single  Audit 
Act  Amendments  of  1996  and  0MB  Circular  No.  A-133, 
"Audits  of  States,  Local  Govemments,  and  Non-Profit 
Organizations." 

18.  Will  comply  with  all  applicable  requirements  of  all  other 
Federal  laws,  executive  orders,  regulations,  and  policies 
governing  this  program. 


SIGNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 


APPLICANT  ORGANIZATION 


TITLE 


DATE  SUBMITTED 


Standard  Form  424B  (Rav.  7-97)  Back 


Federal  Register /Vol.  68,  No.  109 /Friday,  June  6,  2003 /Notices 


33987 


jLnsurine  mL/c 


Purvey  on  ILnsuring  ILqual 


O 


nnnrtnnitv 


Federal  Agency  Use  Only 


0MB  No.  1 225-0083      Exp.  b2/2&'2006 


NOTE:  Please  place  lurrey  form  directly  behind  the  Standard  Application  far  Federal  Assistance  (SF  424)  fact  sheet 


Purpose:  This  form  is  for  applicants  tibat  arc  private  noiqrrofit  organizatioiis  (not  including  piivste  uciversities).  Please  complete 
it  to  assist  the  federal  govetnmeat  in  cnsuhng  that  all  qualified  applicants,  small  or  large,  non-ieligious  or  fiutb-bated,  have  an 
equal  (^>portunity  to  con^pete  fcx-  federal  fimding.  Information  provided  (m  this  form  will  not  be  considered  in  any  way  in  making 
funding  decisions  and  will  not  be  included  in  die  federal  grants  database. 


1 .   Does  the  applicant  have  SOI (cX3) 
status? 


□  Yes 


Gno 


2.  How  many  full-time  equivalent 
employees  does  the  applicant  have? 
(Check  only  one  box). 


•—I  3  or  Fewer 

□  4-5 

□  6-14 


Q  15-50 
□  51-100 
G  over  100 


3.  What  is  the  size  of  the  ^plicant's 
aimual  budget?  (Check  only  one  box.) 

□  Less  Than  $150,000 
Q  $150,000 -$299,999 

□  $300.000 -$499,999 
•  Q  $500,000 -$999,999 

Q  $1,000,000-54,999,999 
Q  $5,000,000  or  more 


5.  Is  the  applicant  a  non-religious 
community-based  organization? 

G  Yes  G  No 


6.  Is  the  applicant  an  intcnnediary  that  will 
manage  the  grant  on  behalf  ofotber 
organizations? 


G 


Yes 


G 


No 


7.    Has  the  applicant  ever  received  a 
government  grant  or  contract 
(Federal,  State,  or  local )? 


GYes 


Qno 


8.  Is  the  applicant  a  local  affiliate  of  a 
national  oiganization? 

Yes  Q  No 


□ 


4.  Is  the  applicant  a  faith-based/religious 
organization? 


G 


Yes 


□   No 


Appendbc  D 
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Survey  Instructions  on  Ensuring  Equal  Opportunity  for  Applicants 


1. 501(c)  (3)  statuses  is  a  legal  designation  provided  on  application  to  the  Internal 
Revenue  Service  by  eligible  organizations.  Some  grant  programs  may  require 
noiq)rofit  appMcmts  to  have  501(cX3)  status.  Other  grant  programs  do  not. 


2.  For  example,  two  part-time  employees  who  each  work  half  time  equal  one  full-time 
equivalent  employee.  If  the  ^plicant  is  a  local  affiliate  of  a  national  organization,  the 
responses  to  survey  questions  2  and  3  should  reflect  the  staff  and  budget  size  of  tlws 
local  aillliate. 


3.  Annual  budget  means  the  amount  of  money  your  organization  spends  each  year  on  all 
of  its  activities. 


4.  Self-identify. 

5.  An  organization  is  considered  a  community-based  organization  if  its 
headquarters/service  location  shares  the  same  zip  code  as  tiie  clients  you  serve. 

6.  An  "intermediary"  is  an  organization  that  enables  a  group  of  small  organizations  to 
receive  and  manage  government  funds  by  administering  the  grant  on  their  behalf 


7.   Self-explanatory. 


8.   Self-explanatory 


PaperMfori(  Burden  Statement 

According  to  the  Paperwork  Reduction  Act  of  1995.  no  persons  are  required  to  respond 
to  a  collection  of  information  unless  such  collection  displays  a  valid  0MB  control 
number.  The  valid  0MB  control  number  for  this  infonnation  collection  is  1225-0083. 
The  time  required  to  complete  this  information  collectior  k>  estimated  to  average  five  (5) 
minutes  per  response,  including  the  time  to  review  instructions,  search  existing  data 
resources,  gather  the  data  needed,  and  complete  and  review  tfie  information  collection. 
If  you  have  any  comments  concerning  the  accuracy  of  the  time  estlmate(s)  or 
suggestions  for  improving  this  fonm,  please  write  to:  Departmental  Clearance  Officer, 
U.S.  Department  of  Labor.  200  Constitution  Avenue  NW,  Room  N-1301,  Washington, 
DC.  20210.  if  you  have  comments  or  concerns  regarding  the  status  of  your  individual 
submission  of  this  form,  write  directly  to:  Joyce  I.  Mays,  Application  Control  Center,  U.S. 
Department  of  Labor.  200  Constitution  Avenue,  NW,  Washington,  DC  20210. 


(FR  Doc.  03-14350  Filed  6-5-03;  8:45  am] 

BILUNG  CODE  4510-CX-C 

DEPARTMENT  OF  LABOR 

Office  of  Disability  Employment  Policy 

[SGA  03-09] 

High  School/High  Tech  State 
Development  and  Implementation 
Grants 

agency:  Office  of  Disability 

Employment  Policy,  Department  of 

Labor. 

ACTION:  Notice  of  availability  of  funds; 

solicitation  for  grant  applications  (SGA). 

This  notice  contains  all  of  the 
necessary  information  and  forms  needed 
to  apply  for  grant  funding.  (SGA  03-09). 
summary:  The  U.S.  Department  of  Labor 
(DOL),  Office  of  Disability  Employment 
Policy  (ODE?)  announces  the 
availability  of  $1.8  million  to  award  up 
to  eight  competitive  grants  in  the 
amoimt  of  approximately  $225,000  to 
assist  states  in  implementing  the  High 
School/High  Tech  (HS/HT)  program  on 
a  statewide  basis. 

This  grant  initiative  involves  one 
competitive  Solicitation  for  Grant 
Application  (SGA)  that  will  be  used  to 
award  both  HS/HT  Implementation 
Grants  and  HS/HT  Development  Grants: 

(1)  HS/HT  State  Implementation 
Grants:  Successful  state  applicants  will 
demonstrate  that  all  partners  relevant  to 
successful  implementation  of  the  HS/ 
HT  program  in  the  state  are  in  place 
(e.g.,  education.  Workforce  Investment 
Act,  Development  Disability  Councils, 
etc.);  and  that  the  state  has  the  capacity 
to  implement  the  HS/HT  design  features 
discussed  below  throughout  the  state.  In 
addition,  successful  applicants  will  be 
able  to  demonstrate  a  strong  plan  for 
sustainability  of  the  HS/HT  program 
when  federal  funding  ceases.  The 
Implementation  Grants  will  be  awarded 
for  a  one-year  period  of  performance 
and  funded  at  a  level  of  $225,000.  These 
grants  may  be  renewed  up  to  four  times 
for  an  additional  year  of  funding  with 
the  fourth  and  fifth  years  at  reduced 
funding  levels  of  ao%  and  60%  of  third 
year  funding  levels,  respectively, 
depending  upon  project  performance 
and  funding  availability.  See  also  Parts 
IV,  K. 

(2)  HS/HT  State  Development  Grants: 
These  grants  will  be  targeted  to  state 
applicants  able  to  demonstrate  their 
capacity  to  implement  and  sustain  the 
HS/HT  program  as  described  above  in 
relation  to  the  Implementation  Grants 
within  a  short  time  period  if  provided 
with  appropriate  technical  assistance. 


The  Development  Grants  will  be 
awarded  for  a  one-year  period  of 
performance  and  funded  at  $225,000, 
after  which  time  grantees  will  be 
eligible  to  apply  for  Implementation 
Grant  funding.  Development  Grants  will 
not  be  renewable. 

The  purpose  of  these  grants  is  to  assist 
states,  working  in  partnership  with  the 
State  Workforce  Investment  Board,  in 
implementing  a  statewide  HS/HT 
program,  in  integrating  the  HS/HT 
program  into  youth  services  funded 
imder  the  Workforce  Investment  Act 
(WIA)  (Pub.  L.  105-220,  29  U.S.C.  2801 
et  seq.),  and  in  ensuring  sustainability  of 
the  HS/HT  program  through  state-level 
management  and  coordination.  HS/HT 
is  a  career  development  program 
designed  to  provide  high  school  aged 
youth  with  disabilities  with  an 
opportunity  to  explore  careers  or  gain 
further  education  that  may  lead  to 
technology-related  careers.  These 
programs,  which  have  generally  been 
locally  directed  and  supported,  serve 
both  in-5chool  and  out-of-school  youth 
with  disabilities  in  a  year  roimd 
program  of  corporate  site  visits, 
mentoring,  job  shadowing,  guest 
speakers,  after  school  activities  and 
simuner  internships. 

The  application  and  evaluation/ 
selection  criteria  for  both  types  of  grants 
are  the  same.  The  first  applicants 
selected  when  evaluated  pursuant  to  the 
criteria  set  forth  in  Parts  VII  and  IX  of 
this  SGA  will  be  awarded  High  School/ 
High  Tech  Implementation  Grants.  The 
next  three  applicants  selected  will 
receive  HS/HT  Development  Grants. 
Revised  scope  of  work  and  budget 
documents  will  be  required  from  all 
Development  Grantees  within  forty-five 
(45)  days  of  the  award  to  reflect  the  one- 
year  period  of  performance. 

Eligibility:  Eligible  applicants  for 
these  grants  include  State  Workforce 
Investment  Boards;  State  Departments  of 
Education;  State  Departments  of  Labor; 
State  Developmental  Disability 
Councils;  State  Departments  of 
Vocational  Rehabilitation;  or  State 
Committees  affiliated  with  the  National 
Governors'  Committees  for  People  with 
Disabilities,  and  other  similar  state 
agencies.  "State"  in  this  context 
includes  the  50  states,  the  District  of 
Columbia,  Puerto  Rico,  the  U.S.  Virgin 
Islands,  Guam,  and  American  Samoa. 
Consortia  of  state  agencies  and  not-for- 
profit  organizations  (including 
community  and  faith-based 
organizations,  independent  living 
centers,  etc.)  and  local  HS/HT  sites  are 
also  eligible  applicants.  Prior  recipients 
of  state-level  HS/HT  grant  funding  are 
ineligible  to  receive  additional  funding 
imder  this  solicitation. 


DATES:  Applications  will  be  accepted 
commencing  on  June  6,  2003.  The 
closing  date  for  receipt  of  applications 
under  this  announcement  is  July  21, 
2003.  Applications  must  be  received  by 
4:45  p.m.  (ET)  at  the  address  below.  No 
exceptions  to  the  mailing  and  hand- 
delivery  conditions  set  forth  in  this 
notice  will  be  granted.  Applications  that 
do  not  meet  the  conditions  set  forth  in 
this  notice  will  be  considered  non- 
responsive. 

ADDRESSES:  Applications  shall  be 
mailed  to:  U.S.  Department  of  Labor, 
Procurement  Services  Center,  Attention: 
Cassandra  Willis,  Reference  SGA  03-09, 
Room  N-5416,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Telefacsimile  (FAX)  applications  will 
not  be  accepted.  Applicants  are  advised 
that  mail  delivery  in  the  Washington 
area  may  be  delayed  due  to  mail 
decontamination  procedures. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cassandra  Willis,  U.S.  Department  of 
Labor,  Procurement  Services  Center, 
telephone  (202)  693-4570  (this  is  not  a 
toU-fi-ee  number),  prior  to  the  closing 
deadline.  Persons  who  are  deaf  or  hard 
of  hearing  may  contact  the  DOL  via  the 
Federal  Relay  Sfflvice,  (800)  877-8339. 
This  announcement  will  also  be 
published  on  the  Internet  -on  ODEP's 
online  Home  Page  at:  http:// 
www2.doI.gov/odep.  Award 
notifications  will  also  be  published  on 
the  ODEP  Homepage. 

Solicitation  Information  Conference 
Call:  A  Solicitation  Information 
Conference  Call  will  be  held  at  2  p.m., 
Monday,  Jvme  19,  2003.  The  purpose  of 
this  conference  call  is  to  provide 
interested  parties  an  overview  of  this 
grant  program  and  an  opportunity  to  ask 
questions  concerning  this  solicitation. 
Transcripts  of  the  conference  will  be 
made  available  on  request  in  accessible 
formats.  Individuals  who  wish  to 
participate  in  this  conference  call  must 
register  by  contacting  ODEP  at  (202) 
693-7880,, no  later  than  4:45  p.m.  ET  on 
Tuesday.  June  16,  2003.  Please  ask  to 
register  for  the  HS/HT  SGA  Conference 
Call.  Registrations  should  be  made  as 
soon  as  possible.  At  the  time  of 
registration,  call-in  information  will  be 
provided. 
SUPPLEMENTARY  INFORMATION: 

Part  L  Delivery  of  Applications 

1.  Late  Applications.  Any  application 
received  after  the  exact  date  and  time 
specified  for  receipt  at  the  office 
designated  in  this  notice  will  be 
considered  non-responsive,  unless  it  is 
received  before  awards  are  made  and  it 
(a)  is  determined  that  its  late  receipt  was 
caused  by  DOL  error;  (b)  was  sent  by 
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U.S.  Postal  Service  registered  or 
certiHed  mail  not  later  than  the  fifth 
calendar  day  before  the  date  specified 
for  receipt  of  applications  [e.g.,  an 
application  submitted  in  response  to  a 
solicitation  requiring  receipt  of 
applications  by  the  20th  of  the  month 
must  have  been  post  marked  by  the  15th 
of  that  month):  or  (c)  was  sent  by  the 
U.S.  Postal  Service  Express  Mail  Next 
Day  Service  to  addressee  not  later  than 
5  p.m.  at  the  place  of  mailing  two 
working  days  prior  to  the  date  specified 
for  receipt  of  applications.  The  term 
"working  days"  excludes  weekends  and 
Federal  holidays.  "Post  marked"  means 
a  printed,  stamped  or  otherwise  placed 
impression  (exclusive  of  a  postage  meter 
machine  impression)  that  is  readily 
identifiable,  without  further  action,  as 
having  been  supplied  or  affixed  on  the 
date  of  mailing  by  an  employee  of  the 
U.S.  Postal  Service. 

2.  Withdrawal  of  Applications. 
Applications  may  be  withdrawn  by 
written  notice  or  telegram  (including 
mail  gram)  received  at  any  time  before 
an  award  is  made.  Applications  may  be 
withdrawn  in  person  by  the  applicant  or 
by  an  authorized  representative  thereof, 
if  the  representative's  identity  is  made 
known  and  the  representative  signs  a 
receipt  of  the  proposal. 

3.  Hand-Delivered  Proposals.  It  is 
preferred  that  applications  be  mailed  at 
least  five  days  prior  to  the  closing  date. 
To  be  considered  for  funding,  hand- 
delivered  applications  must  be  received 
by  4:45  p.m.,  ET,  at  the  specified 
address.  Failure  to  adhere  to  the  above 
instructions  will  be  basis  for  a 
determination  of  non-responsiveness. 
Overnight  express  mail  from  carriers 
other  than  the  U.S.  Postal  Service  will 
be  considered  hand-delivered 
applications  and  must  be  received  by 
the  above  specified  date  and  time. 

Fart  n.  Authority 

Omnibus  Appropriations  Resolution, 
2003,  Pub.  L.  108-7;  Consolidated 
Appropriations  Act,  2001,  Pub.  L.  106- 
554,  29  U.S.C.  557b. 

Part  m.  Background 

HS/HT  is  a  career  development 
program  for  high  school  aged  youth  that 
started  almost  two  decades  ago  in  Los 
Angeles,  California,  to  address  concerns 
that  not  enough  students,  especially 
those  with  disabilities,  were  being 
prepared  for  careers  in  technology- 
focused  industries.  The  Atlantic 
Richfield  Company,  with  support  from 
the  Los  Angeles  Unified  School  District, 
designed  America's  first  technology- 
focused  transition  program  for  young 
people  with  disabilities. 

Shortly  thereafter,  in  1986,  the 
President's  Committee  on  Employment 


of  People  with  Disabilities  (PCEPD), 
whose  mission  was  to  facilitate  the 
communication,  coordination,  and 
promotion  of  public  and  private  efforts 
that  enhance  the  employment  of  people 
with  disabilities,  adopted  the  program. 
Building  upon  the  strength  of  the 
public/private  partnership  that  began  in 
Los  Angeles,  program  leaders  developed 
relationships  with  large  and  small 
businesses,  education  and  non-profit 
organizations,  and  government  agencies. 
These  relationships  helped  HS/HT  grow 
and  expand  across  the  country. 

The  newly  created  Office  of  Disability 
Employment  Policy  at  the  United  States 
Department  of  Labor  assumed  the  role 
as  the  Federal  agency  responsible  for 
continuing  this  program.  In  2001,  ODEP 
entered  into  a  cooperative  agreement 
with  the  National  Collaborative  on 
Workforce  and  Disability  for  Youth 
(NC WD/ Youth)  to  provide  technical 
assistance  and  support  to  HS/HT  sites 
nationwide.  During  2002,  ODEP  and 
NCWD/Youth  undertook  a  substantial 
refinement  of  the  HS/HT  program 
standards  to  promote  the  expansion  of 
this  career  development  program. 
HS/HT  is  a  network  ofstate  and 
locally  operated  programs  designed  to 
provide  young  people  with  all  types  of 
disabilities  the  opportunity  to  explore 
jobs  or  gain  further  education  leading  to 
technology-related  careers.  HS/HT  is  a 
community-based  partnership  with  70- 
plus  programs  ciureatly  operating 
across  the  country.  The  programs 
operate  year-roimd  in  a  variety  of 
settings — schools,  community 
organizations,  businesses,  and  other 
locations.  Current  HS/HT  operators 
include  non-profits  (Goodwill,  Centers 
for  Independent  Living,  United  Cerebral 
Palsy  Affiliates,  etc.),  community 
colleges,  universities  and  school 
districts.  Its  stakeholders  include 
employers,  educators,  consumers, 
family  members,  workforce  system 
agencies,  and  rehabilitation 
professionals. 

The  HS/HT  program  offers  proven 
techniques  for  developing  improved 
employment  outcomes  for  young  people 
with  disabilities.  The  HS/HT  program  is 
premised  on  four  design  features, 
supported  by  experience  and  research, 
as  to  what  youth  with  disabilities  need 
to  succeed  in  adulthood.  These  four 
design  areas  include  preparatory 
experiences,  connecting  activities, 
work-based  experiences,  and  leadership 
development.  See  the  HS/HT  Program 
Manual  at  http://www.ncwd-youth.info/ 
resources&'Publications/ 
hshtmanual.html  for  further 
information.  Graduates  of  HS/HT 
programs  that  employ  these  design 
features  have  demonstrated  at  least 
double  the  post-secondary  educational 


achievements  of  similarly  situated 
students  with  disabilities  who  do  not 
have  this  opportunity.  At  some  HS/HT 
sites,  as  many  as  70  percent  of  HS/HT 
graduatas  move  on  to  post-secondary 
education.  HS/HT  clearly  enhemces 
expectations,  educational  achievements, 
and  eventual  employment  outcomes  for 
a  population  who,  without  this 
intervention,  may  be  far  more  likely  to 
move  onto  the  Supplemental  Security 
Income  (SSI)  or  Social  Security 
Disability  Insurance  (SSDI)  rolls  than  to 
find  competitive  employment  in 
technology  related  occupations. 
Funding  for  HS/HT  sites  has 
traditionally  been  managed  locally.  In 
the  past  several  years,  however,  ODEP 
has  sought  to  move  the  leadership  and 
funding  towards  a  state-level  model 
through  its  ^^nt  activities.  In  2001, 
ODEP  funded  start-up  HS/HT  sites  that 
began  connecting  HS/HT  and  WIA- 
assisted  youth  programs  at  the 
community  level.  In  2002,  ODEP 
expanded  upon  that  effort  by  funding 
grants  to  assist  states  in  developing 
statewide  HS/HT  infrastructure  and 
operations  and  further  integrating  HS/ 
HT  programs  into  the  youth  services 
provided  under  the  One-Stop  System. 

The  2003  HS/HT  grants  are  the  next 
step  in  this  process  and  focus  on  both 
state-level  implementation  and  long- 
term  sustainability.  HS/HT  sites  have 
traditionally  worked  with  community 
systems  to  coordinate  the  delivery  of  - 
educational  and  transitional  services  to 
youth  with  disabilities.  The  HS/HT 
Implementation  and  Development 
Grants  to  be  awarded  as  a  result  of  the 
current  SGA  are  intended  to: 

(1)  Assist  states  in  implementing  a 
statewide  HS/HT  network  working  in 
partnership  with  the  State  Workforce 
Investment  Board; 

(2)  Integrate  the  HS/HT  program  into 
WIA-assisted  youth  services;  and 

(3)  Ensure  sustainability  of  the  HS/HT 
program  through  state-level 
management  and  coordination. 

(4)  Bringing  HS/HT  to  the  state-level 
will  to  help  ensure  that  resources  within 
a  state  are  maximized  and  coordinated 
for  the  benefit  of  all  HS/HT  sites  in  that 
state.  HS/HT  state  directors  will  work 
with  key  stakeholders  (workforce 
investment  systems,  colleges, 
developmental  disability  councils, 
governors'  committees  on  the 
employment  of  people  with  disabilities, 
employers,  educators,  rehabilitation 
professionals,  consumers,  and  parents) 
to  institutionalize  the  program  within 
the  state.  By  linking  HS/HT,  WIA  and 
additional  resources  at  the  state-level, 
students  with  disabilities  will  have  an 
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increased  opportunity  to  participate  in 
meaningful  school-to-career  initiatives. 

Part  IV.  Funding  Availability  and 
Period  of  Performance 

ODEP  anticipates  awarding 
approximately  eight  grants  under  this 
solicitation  to  be  funded  at  a  level  of 
approximately  $225,000.  The  HS/HT 
Implementation  awards  will  be  for  a 
one-year  period  of  performance  and  may 
be  renewed  annually  up  to  four 
additional  years  for  a  total  of  five  years, 
depending  upon  the  availability  of 
funds  and  the  efficacy  of  the  grant 
activities  as  established  by  independent 
reviews  conducted  by  the  DOL  or  its 
designee.  Proposals  must  include 
budgetary  information  for  a  five-year 
period.  It  is  envisioned  that  if  funding 
is  continued  for  the  full  five  years,  the 
funding  for  years  four  and  five  will  be 
at  successively  lower  rates,  with 
funding  during  year  four  at  80  percent 
of  the  third  year  funds,  and  funding  for 
year  five  at  60  percent  of  the  third  year 
funds.  The  HS/HT  Development  Grants 
will  be  for  a  one-year  period  of 
performance  and  will  not  be  renewed. 

Up  to  five  Implementation  Grants  and 
up  to  three  Development  Grants  will  be 
awarded.  It  is  expected  that  the  funds 
used  for  this  grant  program  will  support 
the  costs  associated  with  the 
development,  implementation,  and 
evaluation  of  state-level  HS/HT 
programs.  The  funds  may  be  used  to 
conduct  a  variety  of  activities  to  support 
and  sustain  state-level  HS/HT 
operations  such  as  staff  training, 
strategic  planning,  partnership  building, 
assessment,  curriculum/materials 
development,  career  development, 
student-focused  planning,  program 
alignment,  etc.  Grant  funds  may  be  used 
to  fund  the  creation  of  new  HS/HT  sites 
as  well  as  to  support  existing  sites  as 
part  of  the  implementation  of  an  overall 
statewide  HS/HT  system. 

Part  V.  Eligible  Applicants  and 
Required  Partnerships 

Eligible  Applicants:  Eligible 
applicants  include  State  Workforce 
Investment  Boards;  State  Departments  of 
Education:  State  Departments  of  Labor; 
State  Developmental  Disability 
Councils;  State  Departments  of 
Vocational  Rehabilitation;  or  State 
Committees  affiliated  with  the  National 
Governors'  Committees  for  People  with 
Disabilities,  and  other  similar  state 
agencies.  "State"  in  this  context 
includes  the  50  states,  the  District  of 
Columbia,  Puerto  Rico,  the  U.S.  Virgin 
Islands,  Guam,  and  American  Samoa. 
Consortia  of  slate  agencies  and  not-for- 
profit  organizations  (including 
community  and  faith-based 


organizations,  independent  living 
centers,  etc.)  and  local  HS/HT  sites  are 
also  eligible  applicants.  Prior  recipients 
of  state-level  HS/HT  grant  funding  are 
ineligible  to  receive  additional  funding 
under  this  solicitation. 

Indian  smd  Native  American  Tribal 
entities,  or  consortia  of  Tribes,  with  the 
written  approval  of  their  tribal  council, 
are  also  eligible  to  receive  these  grants. 
Grants  to  Indian  and  Native  American 
tribal  grantees  must  recognize  principles 
of  sovereignty  and  self-governance 
established  under  the  Indian  Self- 
Determination  and  Education 
Assistance  Act,  allowing  for  the 
goverrmient-to-govemment  relationship 
between  the  Federal  and  Tribal 
Governments. 

Required  Partnerships:  In  addition  to 
the  State  Workforce  Investment  Board, 
which  is  a  mandatory  partner  in  these 
grant  activities,  each  grantee  must,  at  a 
minimum,  demonstrate  the  involvement 
of  members  of  three  of  the  other  above- 
mentioned  state-level  groups  in  strategic 
plaiuiing  and  implementation  activities. 
Tribal  entities  also  must  involve,  at  a 
minimum,  members  of  three  of  the  other 
groups  mentioned  above  in  strategic 
planning  and  implementation  activities 
with  the  State  Workforce  Investment 
Board  constituting  a  mandatory  partner. 

Part  VI.  Format  Requirements  for  Grant 
Application 

General  Requirements:  Applicants 
must  submit  one  (1)  paper  copy  with  an 
original  signature  and  two  (2)  additional 
paper  copies  of  the  signed  proposal.  To 
aid  with  the  review  of  applications. 
DOL  also  encourages  Applicants  to 
submit  an  electronic  copy  of  their 
proposal  on  a  disc  or  CD  using 
Microsoft  Word.  Applicants  who  do  not 
provide  an  electronic  copy  will  not  be 
penalized.  The  Application  Narrative 
must  be  double-spaced  with  standard 
margins  on  8V2  x  11  papers,  and  be 
presented  on  single-sided,  numbered 
pages  with  the  exception  of  format 
requirements  for  the  Executive 
Summar}'.  The  Executive  Summarx' 
must  be  limited  to  no  more  than  two 
single-spaced,  single-sided  pages  on  8'/2 
X  1 1  papers  with  standard  margins 
throughout.  A  font  size  of  at  least  twelve 
(12)  pitch  is  required  throughout. 
Applications  that  fail  to  meet  these 
requirements  will  be  considered  non- 
responsive. 

The  three  required  sections  of  the 
application  are: 

Section  I — Project  Financial  Plan 
Section  II — Executive  Summar\' — 

Project  Synopsis 
Section  III — Project  Narrative  {including 

Attachments,  not  to  exceed  40  pages) 


Mandator}'  requirements  for  each 
section  are  provided  as  follows  in  this 
application  package.  Applications  that 
fail  to  meet  the  stated  mandatory- 
requirements  of  each  section  will  be 
considered  non-responsive. 

Mandatory  Application  Requirements 

•  Section  1.  Project  Financial  Plan 
(Budget)  (The  Project  Financial  Plan 
will  not  count  against  the  application 
page  limits.)  Section  1  of  the  application 
must  include  the  following  three 
required  parts: 

(1)  Completed  "SF  424— Application 
for  Federal  Assistance"  (See  Appendix 
A  of  this  SGA  for  required  form.) 

(2)  Completed  "SF  424A— Budget    - 
Information  Form"  by  line  item  for  all 
costs  required  to  implement  the  project 
design  effectively.  (See  Appendix  B  of 
this  SGA  for  required  forms.) 

(3)  Budget  Narrative  and  )ustification 
that  provides  sufficient  information  to 
support  the  reasonableness  of  the  costs 
included  in  the  budget  in  relation  to  the 
service  strategy  and  planned  outcomes. 

The  application  must  include  one  SF- 
424  with  the  original  signatures  of  the 
legal  entity  applying  for  grant  funding 
and  ^  additional  copies.  Applicants 
shall  indicate  on  the  SF-424  the 
organization's  IRS  Status,  if  applicable.  - 
Under  the  Lobbying  Disclosure  Act  of 
1995,  section  18  (29  U.S.C.  1611).  an 
organization  described  in  section 
501(c)(4)  of  the  Internal  Revenue  Code 
of  1986  that  engages  in  lobbying 
activities  will  not  be  eligible  for  the 
receipt  of  Federal  funds  constituting  an 
award,  grant,  or  loan.  (See  2  U.S.C. 
1611:  26  U.S.C.  501(c)(4).)  For  item  10 
of  the  SF-424,  the  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  number  for 
the  program  is  17.720. 

The  Budget  Narrative  and  Justification 
must  describe  all  costs  associated  with 
implementing  the  project  that  are  to  be 
covered  with  grant  funds.  Grantees  must 
support  the  travel  and  associated  costs 
with  sending  at  least  one  representative 
to  the  annual  ODEP  Policy  Conference 
for  Grantees,  to  be  held  in  Washington. 
DC  at  a  time  and  place  to  be  determined. 
Grantees  must  comply  with  the 
"Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments."  (also 
known  as  the  "Common  Rule'T  codified 
at  29  CFR  part  97,  and  "Grants  and 
Agreements  with  Institutes  of  Higher 
Education,  Hospitals,  and  Other  Non- 
profit Organizations  (also  known  as 
OMB  Circular  A-110).  codified  at  29 
CFR  part  95  and  must  comply  with  the 
applicable  OMB  cost  principles 
circulars,  as  identified  in  29  CFR  95.27 
and  29  CFR  97.22(b). 
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In  addition,  the  budget  must  include 
on  a  separate  page  a  detailed  cost 
analysis  of  each  line  item.  Justification 
for  administrative  costs  must  be 
provided.  Approval  of  a  budget  by  DOL 
is  not  the  same  as  the  approval  of  actual 
costs.  The  individual  signing  the  SF  424 
on  behalf  of  the  applicant  must 
represent  and  be  able  to  legally  bind  the 
responsible  financial  and  administrative 
entity  for  a  grant  should  that  application 
result  in  an  award.  The  applicant  must 
also  include  the  Assurances  and 
Certifications  Signature  Page  (Appendix 
C). 

•  Section  II.  Executive  Summary — 
Project  Synopsis  (The  Executive 
Summary  is  limited  to  no  more  than  two 
single-spaced,  single-sided  pages  on  8V2 
X  1 1  papers  with  standard  margins 
throughout).  Each  application  shall 
include  a  project  synopsis  that  identifies 
the  following: 

(1)  The  name  of  the  applicant; 

(2)  The  type  of  organization  the 
applicant  represents,  the  additional 
consortium  partners  and  the  type  of 
organization  they  represent; 

(3)  The  amount  01  funds  requested; 

(4)  The  planned  period  of 
performance; 

(5)  The  extent  to  which  Vocational 
Rehabilitation  and  the  WIA-assisted 
Youth  Service  System  will  be  integrated 
or  coordinated  with  the  HS/HT  system; 

(6)  An  overview  of  how  the  applicant 
will  capitalize  on  and  coordinate  with 
existing  HS/HT  sites,  if  applicable; 

(7)  An  overview  of  the  applicant's 
plan  for  expanding  HS/HT  statewide: 
and 

(8)  An  overview  of  the  applicant's 
plan  for  sustaining  the  HS/HT  program 
once  Federal  funding  ceases. 

•  Section  III.  Project  Narrative  (The 
Project  Narrative  plus  attachments  are 
limited  to  no  more  than  forty  (40)  8V2 

X  11  pages,  double-spaced  with  standard 
one-inch  margins  (top,  bottom,  and 
sides),  and  be  presented  on  single-sided, 
numbered  pages).  Note:  The  Financial 
Plan,  the  Executive  Summary,  and  the 
Appendices  are  not  included  in  the 
forty  (40) — page  limit).  The  substantive 
requirements  for  the  project  narrative 
are  described  below  under  Part  VII — 
Statement  of  Work. 

All  text  in  the  application  narrative, 
including  titles,  headings,  footnotes, 
quotations,  and  captions,  as  well  as  all 
text  in  charts,  tables,  figures,  and  graphs 
must  be  double-spaced  (no  more  than 
three  lines  per  vertical  inch);  and,  if 
using  a  proportional  computer  font,  use 
no  smaller  than  a  12-point  font,  and  an 
average  character  density  no  greater 
than  18  characters  per  inch  (if  using  a 
non-proportional  font  or  a  typewriter, 
do  not  use  more  than  12  characters  per 


inch).  Applications  that  fail  to  meet 
these  requirements  will  be  considered 
non-responsive. 

Part  VII.  Government  Requirements/ 
Statement  of  Work  (Project  Narrative) 

The  Project  Narrative,  or  Section  III  of 
the  grant  application,  should  provide 
complete  information  on  how  the 
applicant  will  address  the  following 
DOL  strategic  goal  priorities  to  ensure  a 
Prepared  Workforce: 

(1)  Increasing  the  availability  of  skills 
training,  employment  opportunities, 
and  career  advancement  for  persons 
with  disabilities. 

(2)  Increasing  the  number  of  youth 
making  a  successful  transition  to  work 
or  who  enter  further  training  or 
educational  programs. 

Proposals  will  be  rated  based  upon 
the  quality  of  the  applicant's  response 
in  addressing  the  four  criteria  described 
below  in  terms  of  a  comprehensive 
strategic  approach  that  incorporates  the 
Department's  priorities  noted  above. 
The  four  criteria  (Statement  of  Need, 
Comprehensive  Service  Strategy, 
Sustainability,  and  Monitoring  and 
Reporting)  must  be  addressed  and  the 
applicant's  accomplishments  or  status 
with  regard  to  each  item  provided. 

The  DOL,  however,  does  not  expect 
the  applicant  to  incorporate  every  item 
listed  as  part  of  their  strategy  and 
proposal  design.  The  DOL  recognizes 
that  the  needs  and  requirements  of  each 
state  may  be  different,  and  therefore, 
some  of  the  options  identified  may  be 
more  relevant  than  others  in  a  particular 
state. 

1.  Statement  of  Need  (15  points) 

The  purpose  of  the  Statement  of  Need 
criteria  is  to:  Establish  the  overall  status 
of  disability  issues  relating  to  youth  in 
the  applicant's  state;  to  identify 
strengths  and  deficiencies  to  be 
addressed  by  the  applicant's  proposal; 
to  identify  the  overall  scope  of  proposal 
objectives  and  design;  and,  to  present 
the  applicant's  need  for  HS/HT  grant 
resources.  This  criterion  will  be  rated 
based  upon  the  applicant's  identified 
needs  and  proposed  approach  to 
addressing  these  needs  in  the  context  of 
the  DOL's  priorities. 

For  proposals  targeted  to  a  specific 
Indian  community  or  covering  multiple 
Tribal  entities  that  may  cut  across 
multiple  States  and/or  local  areas, 
describe  the  overall  approach  of  the 
project,  and  identify  the  inadequacies 
and  deficiencies  of  the  service  delivery 
to  the  applicable  communify,  and  how 
the  project  expects  to  address  these. 

The  narrative  in  this  section  should: 

(1)  Describe  the  potential  contribution 
of  the  proposed  project  to  increasing  the 


quality  of  transition  services  available  in 
the  state; 

(2)  Describe  the  overall  status  and 
actions  taken  to-date  within  the  State 
relating  to  implementation  of  the  HS/HT 
program  and  the  level  of  commitment  of 
any  existing  HS/HT  program  to  working 
with  the  applicant; 

(3)  Descrioe  the  extent  to  which  the  ■ 
proposed  project  involves  the 
development  or  demonstration  of 
promising  hew  strategies; 

(4)  Describe  the  number  of  yovmg 
people  with  disabilities  expected  to  be 
served  in  the  proposed  HS/HT  program 
within  the  State  and  the  importance  or 
magnitude  of  the  results  that  are  likely 
to  be  attained  by  the  proposed  project; 

(5)  Identify  the  percentage  of  young 
people  with  disabilities  in  the  State 
including  the  percentage  of  people  who 
are  beneficiaries  of  Social  Security 
Disability  Insurance  (SSDI)  and/or 
Social  Security  Income  Program  (SSI); 

(6)  Identify  the  most  recent  state 
graduation  rates  for  young  people  with 
disabilities  in  the  State,  as  well  as  the 
overall  graduation  rate; 

(7)  Describe  any  significant 
deficiencies  in  the  State  or  local 
workforce  investment  system  that 
present  barriers  to  employment  for 
young  people  with  disabilities  and 
explain  what  will  be  accomplished 
under  this  grant  to  address  them; 

(8)  Describe  how  the  applicant  will 
increase  services,  skill  training, 
employment  outcomes,  educational  and 
job  retention,  and  career  advancement 
for  young  people  with  disabilities  and 
how  the  ODEP  priorities  identified 
above  will  be  achieved;  and 

(9)  Identify  additional  State  and/or 
local  funds  and  resources  that  will  be 
leveraged  to  support  the  overall 
objectives  of  the  grant. 

In  evaluating  the  quality  of  the 
proposal  narrative,  ODEP  will  consider 
the  applicant's  needs  identified  and 
proposed  approaches  to  addressing  the 
needsin  the  context  of  ODEP's 
priorities. 

2.  Comprehensive  Service  Strategy  (30 
points) 

The  purpose  of  the  Comprehensive 
Service  Strategy  criteria  is  to  identify 
the  approach  proposed  by  the  grantee  to 
implement  the  HS/HT  program  on  a 
statewide  basis.  In  general,  this  requires 
extensive  linkages  and  on-site 
knowledge  of  applicable  resources  that 
address  multiple  disability  issues  and 
barriers  to  education  and  employment 
that  are  commonly  experienced  by 
young  persons  with  disabilities. 
Specifically,  applicants  must  address 
staff  capacify  as  well  as  their  proposed 
design  elements. 
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A.  Staff  Capacity — The  applicant 
must  identify  how  it  will  ensure  that 
trained  staff  with  comprehensive 
knowledge  of  diverse  disabilities  will  be 
available  to  provide  grant  related 
services.  Accordingly,  the  application 
should: 

(1)  Describe  the  specific  experience  of 
the  applicant(s)  in  serving  young  people 
with  disabilities,  in  providing 
technology-related  training,  in 
addressing  specific  barriers  to 
employment,  in  achieving  expected 
outcomes  in  the  delivery  of  such 
services/programs,  and  in  implementing 
and  administering  project  plans  similar 
to  that  in  the  proposed  grant  project; 

(2)  Document  that  the  State  Director 
has  the  comprehensive  knowledge  and 
experience  to  expand  HS/HT  at  a  state- 
level.  A  resimie  or  position  description 
of  the  state  director  must  be  included  in 
the  Appendices  to  the  application; 

(3)  List  and  describe  key  positions 
required  to  carry  dut  the  project  as ' 
proposed,  the  key  personnel  proposed 
to  fill  the  positions,  and  a  detailed 
description  of  the  kind  of  work  these 
individuals  will  perform  within  the 
project;  and 

(4)  Provide  evidence  of  the  staffs 
skill,  knowledge  and  experience  in 
carrying  out  these  types  of  activities, 
and  describe  their  relevant  training. 
Resumes  must  be  included  in  the 
Appendices  to  the  application. 

B.  Proposed  Design — The  application 
must  address  the  proposed  design  for  a 
state-based  HS/HT  infrastructure.  The 
application  must  also  identify  the  plan 
for  developing  and  locating  HS/HT 
program  sites  and  the  basis  for  that 
distribution  plan  [i.e.  as  linked  with 
Local  Workforce  Investment  Boards, 
etc.].  Finally,  the  application  must 
address  incorporation  of  the  HS/HT 
Manual  and  its  four  design  features,  and 
should: 

(1)  Describe  the  roles  of  the  partners 
set  forth  in  the  Sustainabilify  Section  of 
Part  VII  within  the  state's  HS/HT 
operations.  Explain  how  the  partners 
will  integrate  and  leverage  resources  to 
advance  the  HS/HT  model; 

(2)  Identify  the  locations  of  HS/HT 
program  sites  based  on  the  number  and 
distribution  of  students  with  disabilities 
in  the  state; 

(3)  Describe  the  strategy  that  will  be 
used  to  integrate  and  maintain  existing 
HS/HT  sites  in  the  state,  and  to  develop 
and  increase  the  number  of  HS/HT  sites 
in  the  state; 

(4)  Explain  how  technology  will  be 
used  in  carrying  out  grant  activities; 

(5)  Identify  and  explain  the  benefits  or 
results  expected  from  the  grant  activities 
proposed; 


(6)  Discusis  how  the  applicant  will 
establish  leadership  from,  or  a  working 
relationship  with,  a  State  Workforce 
Investment  Board,  the  State  Department 
of  Labor,  State  Department  of  Education, 
State  Vocational  Rehabilitation,  a  WIA 
youth-related  entity,  and  other 
community  partners  [e.g.,  area  disability 
organizations,  state  committees  on 
employment  of  people  with  disabilities, 
faith-based  and  community 
organizations.  Centers  for  Independent 
Living,  interested  employers)  in  the 
establishment  and  operation  of  a  state- 
level  HS/HT  program.  The  State 
Workforce  Investment  Board  is  a 
mandatory  partner  for  this  grant.  At 
least  three  categories  of  the  above  listed 
organizations  must  also  be  represented 
in  and  be  a  part  of  the  state-level 
leadership  team; 

(7)  Describe  the  strategy  for  gaining 
the  support  of  people  with  disabilities 
and  their  families; 

(8)  Describe  the  outreach  and 
marketing  strategy  to  the  disability 
commimity  and  organizations  that 
represent  or  work  with  people  with 
disabilities; 

(9)  Describe  specific  approaches  for 
developing  relationships  with  disability 
organizations  representing  youth  with 
disabilities  such  as  Centers  for 
Independent  Living,  the  state's  Youth 
Leadership  Forum,  and  state  members 
of  the  National  Youth  Leadership 
Network; 

(10)  Describe  specific  approaches  for 
developing  relationships  with  and  the 
support  of  area  employers  that  establish 
employment  opportunities  for 
individuals  with  disabilities,  including 
any  commitments  by  employers  to  hire 
these  individuals; 

(11)  Describe  linkages  with  Business 
Leadership  Networks  (BLNs)  (that  have 
been  established  in  approximately  30 
states)  if  applicable;  and 

(12^)escribe  linkages  with  state/local 
public  agencies  such  as  Special 
Education;  Vocational  Rehabilitation; 
State  Councils  for  Independent  Living; 
local  Centers  for  Independent  Living 
(CILs);  state  mental  health  agencies, 
state  mental  retardation  and 
Developmental  Disability'  Couincils; 
Temporary  Assistance  for  Needy 
Families  (TANF)  agencies;  and  private, 
non-profit  organizations  such  as 
disability  advocacy  and  provider 
organizations,  as  well  as  federally- 
funded  disability  grant  recipients, 
including  community  and  faith-based 
organizations. 

In  evaluating  the  quality  of  the 
proposed  project  design,  ODEP, will  also 
consider  the  following  factors: 

(a)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 


by  the  proposed  project  are  clearly 
specified  and  measurable; 

(b)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  will  successfully  address,  the  needs 
of  the  target  population  and  other 
identified  needs  and  the  quality  of  the 
applicant's  plans  for  recruiting  and 
retaining  the  target  population; 

(c)  The  extent  to  which  the  design  of 
the  proposed  project  provides 
procedures  and  approaches  for 
collaboration  and  coordination  with  key 
agencies  and  organizations  and 
identification  of  critical  roles; 

(d)  The  extent  to  which  the  applicant 
encouirages  involvement  of  people  with 
disabilities  and  their  families,  experts 
and  organizations,  and  other  relevant 
stakeholders  in  project  activities; 

(e)  The  extent  to  which  performance 
feedback  and  continuous  improvement 
are  integral  to  the  design  of  the 
proposed  project;  and 

(Ij  The  extent  to  which  the 
management  plan  for  project 
implementation  is  likely  to  achieve  the 
objectives  of  the  proposed  project  on 
time  and  within  budget. 

3.  Sustainability  (30  points) 

The  purpose  of  the  sustainability 
criteria  is  to  identify  strategies  for 
ensuring  that  activities  funded  under 
the  grant  will  continue  once  Federal 
funding  ceases.  Resources  and 
partnerships  are  an  integral  element  of 
the  project,  as  they  support  and  ^ 

strengthen  the  quality  of  the  technical 
skills  training  provided  and  contribute 
materially  toward  sustainability. 
Sustainability"  must  be  an  objective  built 
into  the  project  design,  the  strategic 
planning  and  ongoing  operation  of  the 
project.  Projects  funded  uqder  this  SGA 
must  leverage  a  combination  of  federal, 
state,  and  local  public  sector  resources, 
as  well  as  private  and  local  non-profit 
sector  resources  for  purposes  of 
sustainability. 

In  evaluating  the  quality  of  the  plan 
for  sustainability,  ODEP  considers  the 
following  factors  to  be  of  particular 
importance: 

(a)  The  .extent  to  which  the  proposed 
project  is  designed  to  build  capacity  and 
yield  results  that  will  extend  beyond  the 
period  of  this  grant; 

(b)  The  likelihood  of  the  applicant 
successfully  securing  state  ownership 
and  participation  ia  these  projects  when 
these  grant  funds  cease  (a  letter  from  the 
Governor  must  be  included  or,  if  this  is 
not  feasible,  a  letter  from  the  head  of  an 
appropriate  state  agency  may  be 
substituted);  and 

(c)  The  extent  to  which  partnerships 
with  outside  entities  (including  public 
and  private  disability  and  community 
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and  faith-based  organizations)  and 
funding  from  additional  Federal,  State, 
and/or  local  resources  will  be  effectively 
leveraged  and  utilized  in  continuing 
HS/HT  activities  after  the  expiration  of 
the  grant. 

Accordingly,  in  the  Sustainability 
section,  the  applicant  should  enumerate 
resources,  describe  any  specific  existing 
contractual  commitments,  and  provide 
concrete  evidence  of  sustainability 
beyond  the  duration  of  this  grant. 

Grantees  are  expected  to  use  this  grant 
as  seed  money  to  develop  other  public 
and  private  resources  to  ensure 
sustainability  of  grant  activities 
following  completion  of  the  funding 
period.  Grant  monies  may  be  used  to 
fund  the  creation  of  new  HS/HT  sites  as 
well  as  to  support  existing  sites  as  part 
of  the  development  of  an  overall 
statewide  HS/HT  system. 

ODEP  considers  detailed 
commitments  for  specific  new  activities 
to  be  more  important  than  promises  of 
in-kind  supports  in  demonstrating 
sustained  support  for  the  project.  Grants 
recently  received  from  another  agency 
can  be  discussed  in  the  proposal,  but 
the  applicant  should  be  precise  in 
delineating  which  activities  precede  this 
grant  and  which  will  occur  because  of 
this  grant.  In  addition,  the  applicant 
should  detail  how  public  sector 
commitments  can  contribute  to  the 
sustainability  of  this  project  following 
^mpletion  of  the  grant.  Examples  of  the 
types  of  public  and  private  sector 
commitments  envisioned  include  the 
following: 

•  The  school  system  commits  to 
offering  credit  for  HS/HT  training 
activities; 

•  The  school  system  commits  to 
incorporating  HS/HT  into  their 
Individual  Education  Plans: 

•  The  vocational  rehabilitation  office 
commits  to  funding  assistive  technology 
and  transportation  services  for  students 
enrolled  in  the  program; 

•  A  community  college  commits  to 
providing  technology  training  for  HS/ 
HT  students; 

•  State-level  elected  officials  commit 
to  work  towards  state  codification  of 
HS/HT; 

•  An  employer  commits  to  providing 
technology-based  summer  internships; 

•  State  and  Local  Workforce 
Investment  Boards  commit  to  paying 
internship  costs; 

•  A  university  commits  to  providing 
scholarships  for  HS/HT  students. 

•  A  Developmental  Disability  Council 
commits  to  funding  a  new  HS/HT  site; 
and 

•  An  independent  living  center 
commits  a  staff  person  to  work  full  time 
on  HS/HT. 


Letters  of  Commitment.  Applicants 
may  include  letters  of  support  if  they 
provide  specific  commitments  regarding 
the  application  to  this  solicitation.  Such 
letters  can  increase  an  applicant's  score 
by  showing  that  the  commitments  in  the 
text  of  the  proposal  are  grounded  with 
actual  commitments.  Form  letters  will 
be  considered  non-responsive. 
Applicants  are  encouraged  to  have 
letters  of  support  from  all  existing  HS/    . 
HT  programs  in  their  states. 

Letter  from  the  Governor.  A  letter 
from  the  Governor  or  functionally 
equivalent  entity  reflecting  support  of 
state-level  implementation  of  the  HS/HT 
program  will  be  viewed  favorably.  If  a 
letter  from  the  Governor  is  not  feasible, 
the  application  must  include  a  letter 
from  the  head  of  an  appropriate  state 
agency. 

4.  Management  and  Outcomes  (25 
points) 

The  purpose  of  the  Management  and 
Outcomes  criteria  is  to  determine 
whether  the  applicant  has  developed  an 
adequate  management  plan  to 
effectively  carry  out  the  objectives  and 
scope  of  the  proposed  project  on  time 
and  within  budget,  to  describe  the 
predicted  outcomes  resulting  from 
activities  funded  under  this  SGA,  and  to 
identify  the  methods  of  evaluation  that 
will  be  used  by  the  grantee  to  determine 
success. 

Applicants  must  provide  a  detailed 
management  plan  that  identities  the 
critical  activities;  time  frames  and 
responsibilities  for  effectively 
implementing  the  project,  including  the 
evaluation  process,  for  assuring 
successful  implementation  of  grant 
objectives.  A  description  of  the  plan  to 
report  the  demographic  characteristics 
of  students,  types  of  programming 
activities  and  program  outcomes  (post- 
secondary  education  and  employment) 
of  youth  with  disabilities  served  * 
through  the  HS/HT  program  in  the 
applicant's  state;  and  to  compare  their 
performances  with  students  with  and 
without  disabilities  not  enrolled  in  the 
program  should  also  be  provided. 

In  addition,  applicants  should  outline 
the  strategy  for  documenting  and 
reporting  the  activities  undertaken 
during  the  life  of  the  grant  for  ODEP's 
future  use  in  working  with  other 
grantees  and  constituencies. 

In  evaluating  the  management  and 
outcomes  criteria,  ODEP  also  considers 
the  following  factors  to  be  of  particular 
importance: 

(a)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
are  clearly  specified  and  measurable; 

(b)  The  extent  to  which  the  design  of 
the  proposed  project  features  innovative 


methods  for  developing  new  sites  and/ 
or  strengthening  existing  sites; 

(c)  The  extent  to  which  the  proposal 
incorporates  the  strategic  plan  in  Part 
VII.  Statement  of  Work; 

(d)  The  extent  to  which  the  proposed 
budget  and  narrative  justification  are 
adequate  to  support  the  proposed 
project; 

(e)  The  extent  to  which  performance 
feedback  and  continuous  improvement 
are  integral  to  the  design  of  the 
proposed  project; 

(f)  The  extent  to  which  the  methods 
of  evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives, 
context,  and  outcomes  of  the  proposed 
project;  ■ 

(g)  The  extent  to  which  the  methods 
of  evaluation  provide  for  examining  the 
effectiveness  of  project  implementation 
strategies; 

(h)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measures  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data; 

(i)  The  extent  to  which  the  evaluation 
will  provide  information  to  other 
programs  about  effective  strategies 
suitable  for  replication  or  testing  in 
other  settings; 

(j)  The  extent  to  which  the  methods 
of  evaluation  measure  in  both 
quantitative  and  qualitative  terms, 
program  results  and  satisfaction  of 
people  with  disabilities; 

(k)  The  extent  to  which  the 
management  plan  for  project 
implementation  is  likely  to  achieve  the 
objectives  of  the  proposed  project  on 
time  and  within  budget; 

(1)  The  adequacy  of  mechanisms  for 
ensuring  high-quality  products  and 
services  from  the  proposed  project;  and 

(m)  The  extent  to  which  the  time 
commitments  of  the  state  director  and/ 
or  principal  investigator  and  other  key 
project  personnel  are  appropriate  and 
adequate  to  meet  the  objectives  of  the 
proposed  project. 

Part  VIII.  Monitoring  and  Reporting 

Monitoring:  ODEP  is  responsible  for 
ensuring  the  effective  implementation  of 
each  competitive  grant  project  in 
accordance  with  the  provisions  of  this 
announcement  and  the  terms  of  the 
grant  aweu-d  document.  Applicants 
should  assume  that  ODEP  staff,  or  their 
designees  will  conduct  on-site  project 
reviews  periodically.  Reviews  will  focus 
on  timely  project  implementation, 
performance  in  meeting  the  grant's 
programmatic  goals  and  objectives, 
expenditure  of  grant  funds  on  allowable 
activities,  integration  and  coordination 
with  other  resources  and  service  i 
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providers  in  the  local  area,  and  project 
management  and  administration  in 
*  achieving  project  objectives.  HS/HT 
Implementation  and  Development 
Grants  may  be  subject  to  other 
additional  reviews  at  the  discretion  of 
ODEP. 

Reporting:  Grantees  will  be  required 
to  submit  quarterly  financial  and 
narrative  progress  reports  under  the  HS/ 
HT  Grant  program  as  prescribed  by 
OMB  Circular  A-102  and  A-110.  as 
codified  by  29  CFR  parts  97  and  95 
respectively. 

(1)  A  Quarterly  Report  will  be 
required  within  thirty  (30)  days  of  the 
end  of  each  quarter  beginning  ninety 
days  from  the  award  of  the  grant  and  is 
estimated  to  take  five  hours  to  prepare 
on  average.  The  form  for  the  Quarterly 
Report  will  be  provided  by  ODEP.  ODEP 
will  work  with  the  grantee  to  help  refine 
the  requirements  of  the  report,  which 
will,  among  other  things,  include 
measures  of  ongoing  analysis  for 
continuous  improvement  and  customer 
satisfaction. 

(2)  Financial  reporting  will  be 
required  quarterly  using  the  on-line 
electronic  reporting  system  for  the 
Standi  '•d  Form  269— Financial  Status 
Report  (FSR). 

(3)  A  Filial  Project  Report,  including 
an  assessment  of  project  performance 
and  outcomes  achieved  will  be  required 
and  is  estimated  to  take  twenty  hours  to 
complete.  This  report  will  be  submitted 
in  hard  copy  and  on  electronic  disk 
using  a  format  and  following 
instructions  that  will  be  provided  by 
ODEP.  A  draft  of  the  final  report  is  due 
to  the  ODEP  thirty  (30)  days  before  the 
termination  of  the  grant.  The  final  report 
is  due  to  ODEP  sixty  (60)  days  following 
the  termination  of  the  grant. 

ODEP's  evaluation  of  the  HS/HT    ' 
program  encompasses  a  process 
evaluation  that  includes  extensive 
information  pertaining  to  achievements 
under  the  grtmt  (e.g.,  training  provided 
to  staff,  coordination  with  disability 
entities,  etc.),  as  well  as  summary 
information  pertaining  to  HS/HT 
implementation  and  the  numbers  of 
people  with  disabilities  registered, 
receiving  services,  and  employed 
through  the  One-Stop  system,  among 
other  areas. 

ODEP  may  arrange  for  and  conduct  an 
independent  evaluation  of  the 
outcomes,  impacts,  and 
accomplishments  of  each  funded 
project.  Grantees  must  agree  to  make 
available  records  on  all  parts  of  project 
activity,  including  participant  post 
secondary  and  employment  data,  and  to 
provide  access  to  personnel,  as  specified 
by  the  evaluator(s),  under  the  direction 
of  ODEP.  This  independent  evaluation 


is  separate  frxim  the  ongoing  evaluation 
for  continuous  improvement  required  of 
the  grantee  for  project  implementation. 

Grantees  must  also  agree  to  work  with 
ODEP  in  its  various  technical  assistance 
efforts  in  order  to  freely  share  with 
others  what  is  learned.  Grantees  must 
.  agree  to  collaborate  with  other  research 
institutes,  centers,  studies,  and 
evaluations  that  are  supported  by  DOL 
and  other  relevant  Federal  agencies,  as 
appropriate.  Finally.  Grantees  must 
agree  to  actively  utilize  the  programs 
sponsored  by  the  ODEP,  including  the 
Job  Accommodation  Network,  [http:// 
www.jan.wvu.edu),  and  the  Employer 
Assistance  Referral  Network  [http:// 
www.eamworks.com). 

The  DOL  has  established  priorities  for 
FY  2003  as  noted  in  the  introduction  of 
Part  VII — Government  Requirements/ 
Statement  of  Work.  HS/HT  Grantees 
will  be  expected  to  support  these 
priorities. 

Part  IX.  Review  Process  and  Evaluatimi 
Criteria 

All  applications  will  be  reviewed  for 
compliance  with  the  requirements  of 
this  notice.  A  careful  evaluation  of 
applications  will  be  made  by  a  technical 
•  review  panel,  which  will  evaluate  the 
applications  against  the  rating  criteria 
listed  in  this  SGA.  The  panel  results  are 
advisory  in  nature  and  not  binding  on 
the  Grant  Officer.  The  DOL  may  elect  to 
award  grants  either  with  or  without 
discussion  with  the  applicant.  In 
situations  without  discussions,  an 
award  will  be  based  on  the  applicant's 
signature  on  the  SF  424,  which 
constitutes  a  binding  offer.  The  Grant 
Officer  may  consider  any  information 
that  is  available  and  will  make  final 
award  decisions  based  on  what  is  most 
advantageous  to  the  Government, 
considering  factors  such  as: 

Panel  findings;  Geographic 
distribution  of  the  competitive 
applications  and  the  currently  existing 
state  grants  (Connecticut,  Georgia);  and 
Availability  of  funds. 

X.  Administration  provisions 

A.  Administrative  Standards  and 
Provisions 

Grantees  are  strongly  encouraged  to 
read  these  regulations  before  submitting 
a  proposal.  The  grant  awarded  under 
this  SGA  shall  be  subject  to  the 
following  as  applicable: 

•  29  CFR  Part  95— Grants  and 
Agreements  With  Institutions  of  Higher 
Education,  Hospitals,  and  Other  Non- 
profit Organizations,  and  With 
Commercial  Organizations,  Foreign 
Governments,  Organizations  Under  the 
Jurisdiction  of  Foreign  Governments, 
and  International  Organizations; 


•  29CFRPart96— Audit 
Requirements  for  Grants,  Contracts,  and 
Other  Agreements. 

•  29  CFR  Part  97— Uniform 
Administrative  Requirement  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments. 

B.  Allowable  Cost 

Determinations  of  allowabl^osts  ' 
shall  be  made  in  accordance  with  the 
following  applicable  Federal  cost 
principles: 

•  State  and  Local  Government — OMB 
Circular  A-87. 

•  Nonprofit  Organizations — OMB* 
Circular  A-1 22. 

•  Profit-Making  Commercial  Firms — 
48  CFR  part  31. 

Profit  will  not  be  considered  an 
allowable  cost  in  any  case. 

C.  Grant  Assurances 

As  a  condition  of  the  award,  the 
applicant  must  certify  that  it  will 
comply  fully  with  the 
nondiscrimination  and  equal 
opportunity  provisions  of  the  following 
laws: 

•  29  CFR  Part  31— Nondiscrimination 
in  Federally-assisted  programs  of  the 
Department  of  Labor,  effectuation  of 
Title  VI  of  the  Civil  Rights  Act  of  1964. 

•  29  CFR  Part  32 — Nondiscrimination 
on  the  Basis  of  Disability  in  Programs 
and  Activities  Receiving  or  Benefiting 
irom  Federal  Assistance.  (Implementing 
section  504  of  the  Rehabilitation  Act,  29 
U.S.C.  794). 

•  29  CFR  Part  36— Nondiscrimination 
on  the  Basis  of  Sex  in  Education 
Progranis  or  Activities  Receiving 
Federal  Financial  Assistance. 
(Implementing  title  IX  of  the  Education 
Amendments  of  1972.  20  U.S.C.  1681  et 
seq.). 

•  29  CFR  Part  3 7— Nondiscrimination 
and  Equal  Opportunity  Provisions  of  the 
Workforce  Investment  Act  of  1998 
(WIA),  (Implementing  Section  188  of  the 
Workforce  Investment  Act,  29  U.S.C. 
2938). 

The  applicant  must  include 
assurances  and  certifications  that  it  will 
comply  with  these  laws  in  its  grant 
application.  The  assurances  and 
certifications  are  attached  as  Appendix 
C. 
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Signed  at  Washington,  DC,  this  3rd  day  of 
June.  2003. 
Lawrence  |.  Kuss, 

Grant  Officer. 

Appendix  A.  Application  for  Federal 
Assistance,  Form  SF  424 

Appendix  B.  Budget  Information  Sheet, 
Form  SF  424A 

Appendix  £.  Assurances  and 
Certifications  Signature  Page 

Appendix  D.  Survey  on  Ensuring  Equal 
Opportunity 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Approval  No  0348-0043 


1.  TYPE  OF  SUBMISSION: 

Application 

ll  Conttniction 

U  WoivConttructloii 


5.  APPUCANT  INFORMATION 


Preapplication 
Q  Construction 
[~]  Not>'Con»tnietton 


2.  DATE  SUBMITTED 


3.  DATE  RECEIVED  BY  STATE 


4.  DATE  RECEIVED  BY  FEDERAL  AGENCY 


Applicant  Identifier 


State  Application  Identiaer 


Federal  Identifier 


Legal  Name: 


Address  (give  dty,  county.  Slate,  and  zip  code): 


i.  EMPLOYER  IDENTIFICATION  NUMBER  (BIN): 


Organizational  Unit 


Name  and  telepTione  numi>er  of  person  to  t>e  contacted  on  matters  invoivinj 
this  application  fy/ve  area  code) 


7.  TYPE  OF  APPLICANT:  (enter  appropriate  letter  in  box) 


D 


8.  TYPE  OF  APPLICATION: 

D  New        D  Continuaiioii         ,     D  Ravialon 
If  Revision,  enter  appropriate  letter(s)  in  box(es)  !      I     I      | 

A.  Increase  Award         B.  Decrease  Award       C.  Increase  Duration 
D.  Decrease  Duration    Otherfspec^y/- 


10.  CATALOG  OF  FEDERAL  DOMESTIC  ASSISTANCE  NUMBER: 


CD-OE 


TITLE: 


12.  AREAS  AFFECTED  BY  PROJECT  ^Oties,  Counties,  States,  etc.): 


13.  PROPOSED  PROJECT 


Start  Dale 


Ending  Date 


A.  Stale  H.  Independent  SctxMl  Oist 

B.  County  .  I.  SUte  Controlied  Iristitution  of  Higher  Learning 

C.  Municipal  J.  Private  University 

D.  Township  K.  Indian  rrit>e 

E.  Interstate  L  Individual 

F.  Intermunicipai  M.  Profit  Organization 

G.  Special  District  N.  Other  (Specify) 


9.  NAME  OF  FEDERAL  AGENCY: 


11.  DESCRIPTIVE  TITLE  OF  APPUCANFS  PROJECT: 


14.  CONGRESSIONAL  DISTRICTS  OF: 


a.  Applicant 


15.  ESTIMATED  FUNDING: 


a.  Federal 


b.  Applicant 


c  State 


Local 


e.  Other 


f.  Program  Income 


g  TOTAL 


b.  Project 


16.  IS  APPUCAT10N  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE 
ORDER  12372  PROCESS? 

a.  YES.  THIS  PREAPPLICATION/APPLICATION  WAS  MADE 

AVAILABLE  TO  THE  STATE  EXECUTIVE  ORDER  12372 
PROCESS  FOR  REVIEW  ON: 

DATE 


b.  No.    n  PROGRAM  IS  NOT  COVERED  BY  E.  O!  12372 

D  OR  PROGRAM  HAS  NOT  BEEN  SELECTtD  BY  STATE 
FOR  REVIEW 


17.  IS  THE  APPUCANT  DELINQUENT  ON  ANY  FEDERAL  DEBT? 
O  Yes     If  "Yes,"  attach  an  explanation.  Q  No 


18.  TO  THE  BEST  OF  MY  KNOWLEDGE  AND  BEUEF,  ALL  DATA  IN  THIS  APPUCATIONffREAPPUCAnON  ARE  TRUE  AND  CORRECT,  THE 
DOCUMENT  HAS  BEEN  DULY  AUTHORIZED  BY  THE  GOVERNING  BODY  OF  THE  APPUCANT  AND  THE  APPLICANT  WILL  COMPLY  WITH  THE 
ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED. 


a.  Type  Name  of  Authorized  Representative 


d.  Signature  of  Authorized  Representative 


b.  Title 


Previous  Edition  Usable 
Authorized  for  Local  Reproduction 


c.  Telephone  Number 


e.  Date  Signed 


Standard  Form  424  (Rev.  7-97) 
Prescribed  by  OMB  Circular  A- 102 
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INSTRUCTIONS  FOR  THE  SF-424 


Public  roporling  burden  for  this  ooUection  of  infcxmotkxi  is  ettimatsd  to  avsrage  45  minutes  per  response,  irKluding  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information.  Send  comments  regarding  ttw  t>urder  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  ttM  Office  of  Management  and  Budget.  Paperwork  Reduction  Project  (0348-0043),  Washington.  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


This  is  a  standard  form  used  by  appiieanis  as  a  required  faoesheet  for  praappkcations  and  applications  submitted  for  Federal  assistance.  It 
will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have  established  a  review  and  comment  procedure  in 
response  to  Executive  Order  12372  and  have  selected  the  program  to  be  included  in  their  process,  have  t>een  given  an  opportunity  to  review 
'the  applicant's  submission. 


Item: 
1. 

2. 


3. 

4. 


Self-explanatory. 


Entry: 


Date  application  submitted  to  Federal  agency  (or  State  if 
applicable)  and  applicant's  control  nun^ber  (if  applicable). 

Stats  use  ortly  (V  applicable). 

If  this  application  is  to  continoe  or  revise  an  existing  award, 
enter  present  Federal  tdemlifier  number.  If  fpr  a  new  proiact. 
leave  blank. 

Legal  name  of  applicani.  name  of  primary  organizational  unit 
which  «Mll  undertake  the  assistance  activity,  complete  address  of 
ttw  applicant  and  name  and  telephone  numt>er  of  the  person  to 
contact  on  matteia  related  to  this  application. 

Enter  Employer  Identification  Number  (EIN)  as  assigned  by  the 
Internal  Revenue  Service. 


Item:  Entry: 

12.  List  only  the  largest  political  entities  affected  (e.g..  State, 
counties,  cities). 

13.  Self-explanatory. 

14.  List  the  appUcanTsCongresslotwl  District  and  any 
Oistricl(s)  affected  by  the  program  or  prated 

15.  Amount  requested  or  to  be  oonlribulad  during  ttw  llrst 
funding/budget  period  by  each  contributor.  Value  of  in- 
kind  contributions  sfKxiid  be  included  on  appropriate 
Inas  as  applicable.  If  the  action  wil  result  in  a  dotar 
change  to  an  existing  award,  indicate  onlv  the  amount 
of  the  chartge.  For  decreases,  enclose  the  amounts  in 
parentheses.  If  both  basic  and  supplemental  amounts 
are  irxduded,  sIkwv  breal(down  on  an  attacfied  sheet 
For  multiple  program  furiding,  use  totals  and  show 
braalujown  using  same  categories  as  item  15. 


7.  Enter  ttie  appropriate  letter  in  the  space  provided. 

8.  Check  appropriate  box  and  enter  appropriate  letter(s)  in  the 
'  space<s)  provided: 


16.        Applicants  shouM  contact  the  State  Single  Point  of 

Contact  (SPOC)  for  Federal  Executive  Order  12372  to 
determine  whether  the  applnation  is  subject  to  the 
State  intergovernmental  review  process. 


-  'New*  means  a  new  assistance  award. 

-  'Continuation*  means  an  extension  for  an  additional 
funding/budget  period  for  a  project  with  a  projected 
oomplebon  date. 

-  'Revision*  means  any  charige  in  the  Federal 
Government's  financial  obligation  or  contingent 
liability  from  an  existing  obligation. 

Name  of  Federal  agency  from  which  assistance  is  being 
requested  with  this  application. 


17.        This  question  applies  to  tfie  applicant  organization,  not 
the  person  win  signs  as  tfie  authorized  representative. 
Categories  of  debt  include  delinquent  audit 
disallowances,  toaits  and  taxes. 


18.        To  t>e  signed  by  the  authorized  representative  of  the 
applicant.  A  copy  of  the  governing  txxly's 
autfiorization  for  you  to  sign  this  application  as  official 
representative  must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that  this 
authorization  be  submitted  as  part  of  the  application.) 


10.        Use  the  Catalog  of  Federal  Oomesbc  Assistance  number  and 
title  of  the  program  under  which  assistance  ts  requested. 


11.        Enter  a  brief  descriptive  title  of  the  project  If  more  than  one 
program  is  involved,  you  should  append  an  explanation  on  a 

^  separata  sheet.  If  appropnate  (e.g..  constrviction  or  real 

property  projects),  attach  a  map  showing  project  location.  For 
preapplicatkxis,  use  a  separate  sheet  to  provkle  a  summary 
description  of  this  project 


SF-424  (Rev.  7-97)  Back 
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INSTRUCTIONS  FOR  THE  SF-424A 


Public  reporting  burden  for  this  coBection  of  information  Is  estimated  to  average  1«)  minutes  per  response,  including  time  tor  reviewing 
in«mctior»s.  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  compteting  and  revievMng  the  collection  of 

informatwn.  Send  comments  regarding  the  burden  estimate  or  ariy  other  aspect  of  this  collection  of  information,  including  « 
reduang  this  burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (0348-0044).  Washington,  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


General  Instructions 


This  form  is  designed  so  that  application  can  be  made  for  funds 
from  one  or  more  grant  programs.  In  preparing  the  budget, 
adhere  to  any  existing  Federal  grantor  agency  guidelines  which 
prescribe  how  and  whether  budgeted  amounts  should  be 
separately  shown  for  different  functions  or  activities  within  the 
program.  For  some  programs,  grantor  agencies  may  require 
budgets  to  be  separately  shown  by  function  or  activity.  For  other 
programs,  grantor  agencies  may  require  a  breakdown  by  function 
or  activity.  Sections  A,  B,  C,  and  O  should  include  budget 
estinwtes  for  the  whole  project  except  when  applying  for 
assistance  which  requires  Federal  authorization  in  annual  or 
other  funding  period  Increments.  In  the  latter  case.  Sections  A,  B. 
C,  and  D  should  provide  the  budget  for  the  first  budget  period 
(usually  a  year)  and  Section  E  should  present  the  need  for 
Federal  assistance  In  the  subsequent  buc^  periods.  All 
applications  should  contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary  Unas  1-4  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single  Federal  grant  program 
(Federal  Domestic  Assistance  Catatog  number)  and  notnquiring 
a  functional  or  activity  breakdown,  enter  on  Line  1  under  Cokjmn 
(a)  the  Catalog  program  title  and  the  Catalog  number  in  Column 

(b). 

*. 

For  applicatrons  pertaining  to  a  singie  program  requiring  budget 
amounts  by  multiple  functions  or  activities,  enter  the  name  of 
each  activity  or  function  on  each  line  in  Column  (a),  and  enter  the 
Catalog  number  io  Column  (b).  For  applications  pertaining  to 
multiple  programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  Catalog  program  title 
on  each  line  in  Column  (a)  and  the  respective  Catalog  number  on 
each  line  in  Column  (b). 

For  applications  pertaining  to  multiple  programs  where  one  or 
more  programs  require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program  requiring  the 
breakdown.  Additwnal  sheets  shouW  be  used  when  one  form 
does  not  provide  adequate  space  for  %n  breakdown  of  data 
required.  However,  when  more  than  one  sheet  is  used,  the  first 
page  shouW  provide  the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g) 

For  new  applications,  leave  Column  (c)  and  (d)  blank.  For  each 
line  entry  in  Columns  (a)  and  (b),  enter  in  Columns  (e),  (f),  and 
(g)  the  appropriate  amounts  of  funds  needed  to  si^port  the 
project  for  the  first  funding  period  (usually  a  year). 


For  conttnuing  grant  program  applications,  submit  these  fomos 
before  the  end  of  each  furxling  period  as  required  by  the  grantor 
agency.  Enter  in  Cohjmns  (c)  and  (d)  the  estimated  amounts  of 
funds  which  will  remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor  agency  instructk>ns 
provide  for  this.  Othenwise,  leave  these  columns  War*.  Enter  in 
cohimns  (e)  and  (f)  the  amounte  of  funds  needed  for  the 
upcoming  perwd.  The  amount(s)  in  Column  (g)  shouM  be  the 
sum  of  amounts  in  Columns  (e)  and  (Q. 

For  supplojiental  grants  and  changes  to  existing  grants,  do  not 
use  Columns  (c)  and  (d).  Enter  in  Column  (e)  the  anKXjnt  of  the 
increase  or  decrease  of  Federal  funds  and  enter  in  Column  (f)  the 
amount  of  the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount  (Federal  and 
non4=ederal)  which  includes  the  total  prevtous  authorized 
budgeted  amounts  plus  or  minus,  as  appropriate,  the  amounts 
shown  In  Cokimns  (e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in  Columns  (e)  and  <f). 

,    Line  5  -  Show  the  totals  for  all  columns  used . 

Section  8  Budget  Categories 

In  the  column  headings  (1)  through  (4),  enter  the  titles  of  the 
same  programs,  functions,  and  activities  shown  on  Lines  1-4, 
Column  (a),  Section  A.  When  additional  sheets  are  prepared  for 
Sectton  A,  provide  similar  cokimn  headings  on  each  sheet  For 
each  program,  function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non-Federal)  by  object  class  categones. 

Line  8a-i  -  Show  the  totels  of  Lines  6a  to  6h  In  each  column. 

Line  $1  -  Show  the  amount  of  irylirect  cost 

Line  6k  -  Enter  the  totel  of  amounts  on  Lines  6i  and  6j.  For  all 
applications  for  new  grants  and  continuation  grante  the  totel 
amount  in  column  (5),  Line  6k.  should  be  the  same  as  the  totel 
amount  shown  in  Section  A,  Column  (g).  Line  5.-  For 
supplementel  grante  and  changes  to  grants,  the  totel  amount  of 
the  increase  or  decrease  as  shown  in  Columns  (1)-(4),  Line  6k 
should  be  the  same  as  the  sum  of  the  amounte  in  Sectton  A. 
Columns  (e)  and  (f)  on  Line  5. 

Line  7  -  Enter  the  estimated  amount  of  Income,  if  any,  expected 
to  be  generated  from  this  project  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount,  Show  under  the  program 
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INSTRUCTIONS  FOR  THE  SF-424A  (continued) 


nanative  statement  the  nature  and  source  of  Income.  The 
estimated  amount  of  program  IrKome  may  be  coostdered  by  the 
Federal  grantor  agency  in  determining  the  total  amount  of  the 
grant 

Section  C.  Noif-Fcdarsi  Resources 

Unss  8-11  Enter  amounts  of  non-Federal  resources  that  will  be 
used  on  the  grant  If  in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet 


to 


Column  (a)  -  Enter  the  program  titles  Identical 
Column  (a).  Section  A.  A  breakdown  by  function  or 
acthMy  is  not  necessary. 


Column  (b) 

applicant 


Enter  the  contribution  to  be  nwde  by  the 


Column  (c)  -  Enter  the  amount  of  the  State's  cash  and 
in-kind  contnbution  if  the  applicant  is  not  a  State  ot 
State  agency.  Applicanto  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in-kind 
contributions  to  be  made  from  all  other  sources. 

Column  (e)  -  Enter  totals  of  Columns  (b).  (c),  and  (d). 


Line  12  -  Enter  the  total  for  each  of  Columns  (bHe).  The  amount 
in  Column  (e)  should  be  equal  to  the  amount  on  Line  5.  Column 
(f).  Section  A. 

Section  O.  Forecasted  Cash  Needs 


Une  IS  -  Enter  the  totals  of  amounts  on  Ur>es  1 3  ar>d  14. 

Section  E.  Budget  Estlmatss  of  Federal  Funds  Needed  for 
Balance  of  the  Prefect 

Lines  16-19  -  Enter  in  Column  (a)  the  same  grant  program  titles 
shown  in  Column  (a).  Section  A.  X  breakdown  by  function  or 
activity  is  not  necessary.  For  new  applk»tkxu  arKJ  continuatk>n 
grant  applicatnns.  enter  in  the  proper  columns  anoounts  of  Federal 
funds  which  wHI  be  needed  to  complete  the  program  or  project  over 
the  succeeding  funding  periods  (usually  in  years).  This  section 
need  not  be  completed  for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of  existing  grants. 

If  more  than  lour  lines  are  needed  to  list  the  program  titles,  submit 
additional  schedules  as  necessary. 

Line  20  -  Enter  the  total  lor  each  of  the  Columns  (b)-<e).  When 
additional  schedules  are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on  this  line. 

Section  F.  Other  Budget  Informetien 

Line  21  -  Use  this  space  to  explain  amounts  for  individual  direct 
object  class  cost  categories  that  may  appear  to  be  out  of  the 
ordinary  or  to  explain  the  details  as  required  by  the  Federal  grantor 
agency. 

Line  22  -  Enter  the  type  of  indirect  rate  (provisional,  predetermined, 
final  or  fixed)  that  will  be  in  effect  during  the  funding  penod,  the 
estimated  amount  of  the  base  to  which  the  rate  is  applied,  and  the 
total  indirect  expense. 

Line  23  -  Provide  any  other  explanations  or  comments  deemed 
necessary.  { 


Line  13  -  Enter  the  amount  of  cash  needed  by  quarter  from  the 
grantor  agency  during  ttie  first  year. 

Line  14  -  Enter  the  amount  of  cash  from  aU  other  sources  rweded 
by  quarter  during  the  first  year. 
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ASSURANCES  •  NON-CONSTRUCTION  PROGRAMS 


0M8  Approval  No  0348-0040 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  15  minutes  per  response,  including  time  for  rev-ewinq 
instructions,  searching  exisUng  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  erf 
infomf.at.on.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Papemvork  Reduction  Prpject  (0348-(X)40),  Washington,  DC  20a)3. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


NOTE:  Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you, have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants  to  certify  to  additional  assurances  If  such 
IS  the  case,  you  will  be  notified. 


As  the  duly  authorized  representative  of  the  applicant,  I  certify  that  the  applicant 

1.  Has  the  legal  authority  to  apply  for  Federal  assistance 
and  the  institutional,  managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non-Federal  share 
of  project  cost)  to  ensure  proper  planning,  management 
and  completion  of  the  project  described  in  this 
application. 


2.  Will  give  the  awarding  agency,  the  Comptnaller  General 
of  the  United  States  and.  if  appropriate,  the  State. 

'  through  any  authorized  representative,  access  to  and 
the  right  to  examine  all  records,  books,  papers,  or 
documents  related  to  the  award;  and  will  establish  a 
proper  accounting  system  in  accordance  with  generally 
accepted  accounting  standards  or  agency  directives. 

3.  WHI  establish  safeguards  to  prohibit  eftnployees  from 
using  their  positions  for  a  purpose  that  constitutes  or 
presents  the  appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  wori<  within  the  applicable 
time  frame  after  rteceipt  of  approval  of  the  awarding 
agency. 


5. 


Will  comply  with  the  Intergovernmental  Personnel  Act  of 
1970  (42  U.S.C.  §§4728-*763)  relating  to  prescribed' 
standards  for  merit  systems  for  programs  funded  under 
one  of  the  19  statutes  or  regulations  specified  in 
Appendix  A  of  OPM's  Standards  for  a  Merit  System  of 
Personnel  Administration  (5  C.F.R.  900,  Subpart  F). 

Will  comply  with  all  Federal  statutes  relating  to 
nondiscnmination.  These  include  but  are  not  limited  to; 
(a)  Title  VI  of  the  Civil  Rights  Act  of  1964  (P.L.  88-352) 
which  prohibits  discrimination  on  the  basis  of  race,  color 
or  national  origin;  (b)  Title  IX  of  tiie  Education 
Amendments  of  1972,  as  amended  (20  U.S.C.  §§1681- 
1683,  and  1685-1686),  which  prohibits  discrimination  on 
the  basis  of  sex;  (c)  Section  504  of  the  Rehabilitation 


Act  of  1973,  as  amended  (29  U  S.C.  §794),  which 
prohil>its  discrimination  on  the  basis  of  handicaps;  (d) 
the  Age  Discrimination  Act  of  1975,  as  amended  (42 
U.S.C.  §§6101-6107),  which  pronibits  discrimination 
on  the  basis  of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255),  as  amended, 
relating  to  nondiscrimination  on  the  basis  of  drug 
abuse;  (f)  the  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Preventk3n,  Treatment  and  Rehabilitation 
Act  of  1970  (P.L.  91-616).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism; '  (g)  §§523  and  527  of  the  Public  Health 
Seo^ice  Act  of  1912  (42  U.S.C.  §§290  dd-3  and  290  ee 
3).  as  amended,  relating  to  confidentiality  of  alcohol 
and  drug  abuse  patient  records;  (h)  Title  VIII  of  tne 
Civil  Rights  Act  of  1968  (42  U.S.C.  §§3601  et  seq.),  as 
amended,  relating,  to  nondiscrimination   in  the  sale, 
rental    -or    financing    of    housing;     (I)     any    oUier 
nondiscrimination  provisions  in  the  specific  statute(s) 
under  which  application  for  Federal  assistance  is  being 
made;    and,    (j)    the    requirements    of    any    other 
nondiscrimination  statute(s)  whch  may  apply  to  the 
application. 

7.  Will  comply,  or  has  already  complied,  with  the 
requirements  of  TiUes  II  and  III  of  the  Unifonn 
Relocation  Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970  (PL.  91-646)  whtoh  provide  for 
fair  and  equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of  Federal  or 
federally-assisted  programs.  These  require.ments  apply 
to  all  interests  in  real  property  acquired  for  project 
purposes  regardless  of  Federal  participation  in 
purchases. 

8.     Will    comply,   as  applicable,  with   provisions   of  the  = 
Hatch  Act  (5  U.S.C.   §§1501-1508  and  7324-7328) 
which  limit  the  political  activities  of  empioyees  whose 
principal  employment  activities  are  funded  in  whole  or 
in  part  with  Federal  funds. 
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9.  WW  comply.  Mapplcat*.wlh  th*i;n>vWo'W  of  the  Davia- 
Bacon  Act  (40  U.S.C.  §S27to  to  278^7),  ttw  Copdand  Act 
(40  U.S.p.  S276C  and  18  U.S.C.  18^4).  and  Iha  Contract 
Work  Houra  wd  Sataty  Standarda  Act  (40  U.S.C.  §§327- 
333).  ragarding  latxv  atandarda  tor  fadaratty-aaaMad 
construction  subagraamanla. 

10.  Will  comply,  if  appUcabla.  wKfi  lood  inamrxja  purctwaa 
raquiramants  of  Saction  102(a)  of  ttw  Rood  Oiaaalar 
Protection  Act  of  1973  (P.L  93-234)  which  requires 
radptents  In  a  special  flood  hazard  area  to  participate  In  the 
program  and  to  purchase  flood  InsurarKsa  if  the  total  cost  of 
insurable  construction  ana  acquisition  is  $10,000  or  mora. 

1 1 .  WHI  comply  with  environmental  (taiHJards  wtiich  may  Im 
prescritMd  pursuant  to  the  felowing:  (a)  irwtltutlon  of 
environmental  quality  control  maeauraa  under  the  National 
Environmental  Policy  Act  of  1989  (P.L.  91-190)  and 
Executive  Order  (EO)  11514;  (b)  notiflcation  of  vioiating 
facilities  pursuant  to  EO  11738;  (c)  protection  of  wetlands 
pursuant  to  EO  11900;  (d)  evaluation  of  flood  hazards  in 
floodplains  in  aooordance  with  EO  11988;  (e)  aaauranoe  of 
project  consistency  with  the  approved  State  management 
program  developed  under  the  Coastal  Zone  Marwgement 
Act  of  1972  (16  U.S.C.  §$14$1  at  aaq.);  (f)  oonformlty  of 
Federal  actions  to  State  (Clean  Air)  Implementation  Plans 
under  Section  176(c)  of  the  Glean  Air  Act  of  1955.  as 
amended  (42  U.S.C.  §$7401  at  aaq.);  (g)  protection  of 
underground  sources  of  drinldng  water  under  the  Safe 
Dnnking  Water  Act  of  1974.  as  amended  (P.L.  93-523); 
and,  (h)  protection  of  endangered  species  urKtor  the 
Endangered  Species  Act  of  1973,  as  amended  (PL.  93- 
205). 


WM  comply  wMh  the  Wid  and  Scanic  Rivws  Act  of 
1068  (16  U.S.C.  SS1271  et  seq.)  ralalad  to  protecting 
oomponertts  or  potential  comporiama  of  the  national 
wild  and  scenic  rivers  system. 


12. 


13.  WH  aaaist  the  awarding  agency  in  aaauring  compliance 
wHh  Section  106  of  the  Nation^  Historic  Praaervation 
Act  of  1966,  as  amended  (16  U.S.C.  §470),  EO  11593 
(identification  and  protection  of  historic  properties),  and 
the  Archaeological  and  Historic  Praaervation  Act  of 
1974  (16  U.S.C.  §§489a-1  et  seq.). 

14.  Will  comply  with  P.L  93-348  regarding  the  protection  of 
human  subjects  involved  in  research,  development,  and 
related  activities  supported  t>y  this  award  of  aasistance. 

15.  WW  comply  with  the  Laboratory  Animal  Wetfara  Act  of 
1966  (P.L  89-544,  as  amended,  7  U.S.C.  §§2131  et 
saq.)  pertaining  to  ttw  care,  handling,  and  treatment  of 
warm  blooded  animals  held  for  research,  teaching,  or 
other  activllies  supported  by  this  award  of  assistance. 

16.  Will  comply  with  ttie  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  §§4801  et  seq.)  which 
prohibits  the  use  of  lead-ttased  paint  in  construction  or 
rahabiiitation  of  residerK»  structures. 

17.  Will  cause  to  t>e  performed  the  required  financial  and 
compliance  audits  in  accordance  with  the  Single  Audit 
Act  Amendments  of  1996  and  OMB  Circular  No.  A-133, 
'Audits  of  States.  Local  Governments,  and  Non-Profit 
Organizations.' 

18.  Will  comply  with  aH  applicable  requirements  of  all  other 
Federal  laws,  executive  orders,  regulations,  and  policies 
goveming  this  program. 


SIGNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 


TITLE 


APPLICANT  ORGANIZATION 


DATE  SUBMITTED 
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Urnsurine  MLti 


Purvey  on  ILnsuring  Hrqual 


O 


niMirtiinitv 


Federal  Agency  Use  Only 


OMB  No.  1225-0083      Exp.  102/78/2006 


^ 


NOTE;  Please  place  survey  form  directiy  behind  the  SUndard  AppUcation  for  Federal  AssisUnce  (SF  424)  fact  sheet. 


Purpose:  This  fonn  is  for  applicants  that  are  private  noi^ofit  organizations  (not  incltiding  private  universities)   Please  complete 
It  to  assist  the  federal  government  in  ensuring  that  ail  quaUficd  appUcants.  small  or  large,  non-religious  or  feidi-based,  have  an 
equal  opportumty  to  conpcte  for  federal  funding.  Information  provided  on  tiiis  form  will  not  be  considered  in  any  way  in  makioj 
funding  decisions  and  will  not  be  included  in  the  federal  grants  database.  ^^ 


1 .    Does  the  qjplicant  have  50 1  (c)(3 ) 
status? 


G 


Yes 


Q  No 


2.  How  many  full-time  equivalent 
employees  does  the  i^plicant  have? 
(Check  only  one  box). 


'-J  3  or  FewCT 
□  4-5 
Q  6-14 


Q  15-50 
Q  51-100 
U  over  100 


5.  Is  the  applicant  a  non-religious 
commimity-based  organization? 

□  Yes    '  □ 


No 


6.  Is  the  applicant  an  intermediary  that  will 
manage  the  grant  on  behalf  of  other 
organizations? 


□  Yes 


□  no 


3.  What  is  the  size  of  the  applicant's 
annual  budget?  (Check  only  one  box.) 

□  Less  Than  $150,000 
Q  $150,000 -$299,999 
Q  $300,000  -  $499,999 
Q  $500,000  -  $999,999 
•j  $1,000,000 -$4,999,999 
Q  $5,000,000  or  more 


7.   Has  the  applicant  ever  received  a 
government  grant  or  contract 
(Federal,  State,  or  local )? 


□  Yes 


□  no 


8.  Is  the  applicant  a  local  affiliate  of  a 
national  organization? 


Yes 


No 


4.  Is  the  applicant  a  faith-based/religious 
organization? 

Q     Yes         Q   No 
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Survey  Instnictions  on  Ensuring  Equal  Opportunity  for  Applicants 


1.  SOl(c)  (3)  statuses  is  a  legal  designation  provided  on  application  to  the  Internal 
Revenue  Service  by  eligible  organizations.  Some  grant  programs  may  require 
nonprofit  applicants  to  have  501(c)(3)  status.  Other  grant  programs  do  not. 


2.  For  example,  two  part-time  employees  who  each  work  half  time  equal  one  full-time 
equivalent  employee.  If  the  applicant  is  a  local  affiliate  of  a  national  organization,  the 
responses  to  survey  questions  2  and  3  should  reflect  the  staff  and  budget  size  of  the 
local  affiliate. 


Annual  budget  means  the  amount  of  money  your  oi^anization  spends  each  year  on  all 
of  its  activities. 


4.  Sdf-identify. 

5.  An  organization  is  considered  a  community-based  organization  if  its 
headquarters/service  location  shares  the  same  zip  code  as  the  cUents  you  serve. 

6.  An  "intermediary"  is  an  organization  that  enables  a  group  of  small  organizations  to 
receive  and  manage  government  funds  by  administering  the  grant  on  their  behalf 


7.  Self-explanatory. 

8.  Self-explanatory 

Paperwork  Burden  Statement 

According  to  the  Paperwork  Reduction  Act  of  1995,  no  persons  are  required  to  respond 
to  a  collection  of  information  unless  such  collection  displays  a  valid  0MB  control 
number.  The  valid  0MB  control  number  for  this  information  collection  is  1225-0083. 
The  time  required  to  complete  this  information  collection  is  estimated  to  average  five  (5) 
minutes  per  response,  including  the  time  to  review  instructions,  search  existing  data 
resources,  gather  the  data  needed,  and  complete  and  review  the  information  collection. 
If  you  have  any  comments  concerning  the  accuracy  of  the  time  estimate(s)  or 
suggestions  for  improving  this  form,  please  write  to:  Departmental  Clearance  Officer, 
U.S.  Department  of  Labor,  200  Constitution  Avenue  NW,  Room  N-1301.  Washington, 
D-.C.  20210.  If  you  have  comments  or  concerns  regarding  the  status  of  your  individual 
submission  of  this  form,  write  directly  to:  Joyce  I.  Mays,  Application  Control  Center,  U.S. 
Department  of  Labor,  200  Constitution  Avenue.  NW,  Washington,  DC  20210. 


[FR  Doc.  03-14351  Filed  6-5-03;  8:45  am] 

BIUJNG  CODE  4510-CX-C 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,899A] 

E.J.  Footwear  LLC,  Franlciin, 
Tennessee;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Ad[ustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  on  July  15,  2002, 
applicable  to  workers  of  E.J.  Footwear 
LLC  located  in  Franklin,  Tennessee.  The 
notice  was  published  in  the  Federal 
Register  on  July  24,  2002  (67  FR  48485). 

At  the  request  of  the  State  agency,  the 
E)epartment  reviewed  the  certification 
for  workers  of  the  subject  firm.  Findings 
on  review  show  that  workers  of  the 
subject  firm  were  previously  certified 
eligible  to  apply  for  TAA  under  petition 
TA-W-38.042  which  expired  on 
November  2,  2002.  The  amended 
certification  for  TA-W-40,899A 
established  an  impact  date  of  October 
24,  2000.  In  order  to  avoid  an  overlap 
in  worker  group  coverage,  this 
certification  is  being  amended  to 
establish  a  new  impacted  date  of 
November  3,  2002. 

The  amended  notice  applicable  to 
TA-W-40,899A  is  hereby  issued  as 
foUows.- 

All  workers  of  E.J.  Footwear  LLC,  Franklin, 
Tennessee,  who  became  totally  or  partially 
separated  from  employment  on  or  after 
November  3,  2002,  through  April  3,  2004,  are 
eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  10th  day  of 
February,  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  ofTrdde 

Adjustment  Assistance. 

(FR  Doc.  03-14292  Filed  6-5-03;  8:45  am] 

BILUNG  CODE  4510-30-M 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice. 

summary:  The  Department  of  Labor 
(DOL),  as  part  of  its  continuing  effort  to 


reduce  paperwork  and  respondent 
biu-den,  conducts  a  pre-clearance 
consultation  program  to  provide  the 
general  public  and  Federal  agencies 
with  an  opportunity  to  comment  on 
proposed  and/or  continuing  collections 
of  information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format;  reporting  biu-den  (time  and 
financial  resources)  is  minimized; 
collection  instruments  are  clearly 
understood;  and  the  impact  of  collection 
on  respondents  can  be  properly 
assessed.  Currently,  the  Employment 
and  Training  Administration  (ETA)  is 
soliciting  comments  concerning  the 
proposed  new  collection  of 
administrative  jind  survey  data  on  the 
Growing  America  Through 
Entrepreneurship  project.  A  copy  of  the 
proposed  information  collection  request 
can  be  obtained  by  contacting  the  ofGce 
listed  below  in  the  address  section  of 
this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addresses  section  below  on  or  before 
August  5,  2003. 

ADDRESSES:  Jonathan  Simonetta,  U.S. 
Department  of  Labor,  Employment  and 
Training  Administration/Office  of 
Policy  Development,  Evaluation  and 
Research,  Rm.  N-5637,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210, 
(202)  693-3911  (this  is  not  a  toll-free 
number);  jsimonetta@doIeta.gov;  Fax: 
(202)  693-2766  (this  is  not  a  toll-fi«e 
number). 

SUPPLEMENTARY  INFORMATION: 


L  Background 

Many  individuals  have  the  motivation 
and  skills  to  develop  small  businesses 
but  lack  business  expertise  and/or 
access  to  financing.  Recognizing  this 
imtapped  potential,  ETA  is  teaming 
with  the  Small  Business  Administration 
(SBA)  to  create  a  demonstration 
program  designed  to  assist  individuals 
interested  in  self-employment  to 
develop  their  businesses — Project  GATE 
(Growing  America  Through 
Entrepreneurship).  In  helping  people 
develop  businesses.  Project  GATE  will 
promote  both  workforce  and  economic 
development.  The  effectiveness  of  the 
program  will  be  evaluated. 

Entrepreneurial  services  provided  by 
Project  GATE  will  include  an 
assessment,  a  structured  training  coiu^e, 
and  technical  assistance  provided  by  a 
trained  counselor.  As  part  of  the 
technical  assistance,  coimselors  will 
assist  individuals  in  need  of  financing 
to  apply  for  loans  fipm  SBA's  Microloan 


program  and  other  funding  sources. 
DOL's  One-Stop  Centers  will  conduct 
Project  GATC  orientations  where 
interested  individuals  will  be  informed 
bout  the  services  available  at  the  One- 
Stop  Center,  the  benefits  and  challenges 
of  self-employment  and  the  services 
offered  through  Project  GATE.  Small 
Business  Development  Center  (SBDC) 
counselors  will  conduct  individuals 
assessments  and  identify  the  most 
appropriate  training  course  for  each 
Project  GATE  participant.  Existing 
entrepreneurial  training  providers  in  the 
community  will  provide  training  and 
technical  assistance. 

DOL's  One-Stop  Centers  will  play  a 
central  role  in  recruiting  for  the  project. 
Interested  individuals  will  be  able  to 
register  for  anorientation  to  Project 
GATE  at  One-Stop  Centers  as  well  as  via 
telephone,  mail,  or  a  Website.  The 
orientations  will  also  be  held  at  the 
One-Stop  Cedlers. 

Eligibility  for  Project  GATE  will  be 
broad — it  is  designed  to  serve  almost 
anyone  interested  in  starting  a  business. 
Special  attention  will  be  paid,  however, 
to  recruiting  immigrant  populations. 

Project  GATE  will  be  evaluated  using 
an  experimental  design.  Individuals 
who  submit  an  application  for  Project 
GATE  in  each  site  and  who  meet 
minimal  eligibility  criteria  will  be 
randomly  assigned  to  either  a  program 
group  or  a  control  group.  Members  of 
the  program  group  will  be  eligible  to 
receive  Project  GATE  services,  while 
members  of  the  control  group  will  not 
be  eligible  to  receive  Project  GATE 
services,  although  they  will  not  be 
prohibited  form  receiving  self- 
employment  services  from  other   ■ 
services. 

GATE  will  be  implemented  in  seven 
sites — ^three  urban  and  four  rural  sites. 
The  three  urban  sites  are  in 
Philadelphia,  Pennsylvania;  Pittsburgh, 
Pennsylvania;  and  Minneapolis-St.  Paul, 
Miimesota.  The  rural  sites  are  one  in 
Minnesota  centered  around  Duluth,  and 
three  in  Maine  centered  around 
Portland,  Bangor,  and  Lewiston. 

The  evaluation  will  address  three  key 
questions: 

1.  Is  Project  GATE  Viable?  What  are 
the  challenges  in  implementing  the 
program?  Does  an  interagency  model  for 
the  program  work?  Who  participates  in 
GATE?  Is  the  outreach  effective  in 
reaching  immigrants?  How  does  the 
implementation  of  the  program  vary 
across  sites? 

2.  Does  the  Program  Work?  Does  the 
program  increase  self-employment, 
increase  employment  and  earnings,  and 
reduce  the  receipt  of  unemployment 
insurance  and  public  assistance?  Does 
the  program  promote  employment  and 


34008 


Federal  Register /Vol.  68.  No.  109 /Friday.  June  6,  2003 /Notices 


other  economic  development?  Is  it 
effective  in  both  rural  and  urban  areas? 
Does  the  effectiveness  of  theaprogram 
vary  by  population  subgroup? 

3.  Is  the  Program  Cost-Effective?  Do 
the  benefits  of  the  program  exceed  its 
costs?  Addressing  these  questions  will 
involve  conducting  process,  impact.and 
benefit-cost  analyses.  The  process 
evaluation  will  be  based  on  information 
collected  during  three  rounds  of  visits  to 
each  site,  during  which  detailed 
information  will  be  collected  on  the 
implementation  of  the  program  from 
interviews  with  program  staff, 
observations  of  services,  and  focus 
groups  with  program  participants.  Data 
will  also  be  collected  using  a  Participant 
Tracking  System  developed  specifically 
for  the  study.  The  impact  evaluation 
will  involve  comparing  outcomes  of 
members  of  the  program  group  with 
outcomes  of  members  of  the  control 
group.  Data  on  these  outcomes  will  be 
collected  from  Unemployment 
Insurance  (UI)  benefit  records  and 
quarterly  wage  records,  and  two  follow- 
up  surveys  that  will  occiu* 
approximately  6  months  and  18  months 
after  random  assignment.  The  benefit- 
cost  analysis  will  involve  placing  a 
dollar  value  on  all  impacts  of  the 
program  and  comparing  them  with  the 
dollar  value  of  the  costs. 


n.  Review  Focus 

DOL  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
foi'  the  proper  performance  of  the 
functions  of  ETA.  including  whether  the 
information  will  have  practical  utility; 

•  Evaluate  the  accuracy  of  the 
ageilcy's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submissions 
of  responses. 

III.  Current  Actions 

The  data  for  the  impact  analysis  will 
come  from  UI  benefits  and  wage  records 
in  the  three  states,  a  computer-based 
Participant  Tracking  System  developed 
for  the  demonstration  and  used  in  the 
seven  sites,  and  follow-up  surveys 
conducted  twice  with  the  expected 


sample  of  4.000  individuals  who  will 
apply  for  Project  GATE. 

The  follow-up  surveys,  which  are  the 
subject  of  this  notice,  will  be  conducted 
by  telephone  approximately  6  and  18 
months  following  the  GATE  application. 
These  voluntary  surveys  will  collect 
data  unavailable  from  administrative     ~ 
records.  The  first  survey  is  designed  to 
collect  detailed  information  about 
sample  members'  participation  and 
experiences  in  receiving  self- 
employment  services,  their  experiences 
starting  a  business,  their  experiences  in 
jobs  working  for  someone  else,  their 
receipt  of  public  assistance,  and  some 
background  data  on  their  socio- 
economic and  demographic 
characteristics.  The  second  survey  is 
designed  to  collect  their  experiences  in 
self-employment  and  developing  small 
businesses,  their  experiences  in  jobs 
working  for  someone  else,  and  their 
income  and  receipt  of  public  assistance. 

Type  of  Review:  New. 

Agency:  Employment  and  Training 
Administration. 

Title:  Partnership  for  Self-Sufficiency: 
Growing  America  Through 
Entrepreneurship. 

Agency  Number:  1205-ONEW. 

Affected  Public:  Individuals. 


■ 

Activity 

Total 
respondents 

Frequericy 

Total                  Average  time  per 
responses                    response 

Burden  (hours) 

GATE  follow-up  survey  .... 
Totals 

3.200 

Two  times 

6.400 

40  minutes  

2,134  (annual). 



4,268  (total). 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
request:  they  will  also  become  a  matter 
of  public  record. 

Dated:  May  .30.  2003. 
Maria  K.  Flynn. 
Acting  Administrator. 
[FR  Doc.  03-14291  Filed  6-5-03;  8:45  am) 
sauNQ  cooc  4sio-ao-« 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Proposed  Collsctlon:  Comment 
Requast 

action:  Notice. 

SUMIAARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 


program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  conmients  concerning  the 
proposed  collection:  Health  Insurance 
Claim  Form  (OWCP-1500).  A  copy  of 
the  proposed  information  collection 
request  can  be  obtained  by  contacting 
the  office  listed  below  in  the  addressee 
section  of  this  Notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
August  5.  2003. 


ADDRESSES:  Ms.  Hazel  M.  Bell.  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  NW.,  Room  S-3201,  Washington, 
DC  20210.  telephone  (202)  693-0418. 
fax  (202)  693-1451.  Email 
hbell@fenix2.dol-esa.gov.  Please  use 
only  one  method  of  transmission  for 
comments  (mail,  fax,  or  Email). 
SUPPLEMENTARY  INFORMATION 

I.  Background 

The  Office  of  Workers'  Compensation 
Programs  (OWCP)  administers  the 
Federal  Employees'  Compensation  Act 
(FECA)  (5  U.S.C.  8101,  et  seq.),  the 
Black  Lung  Benefits  Act  (BLBA)  (30 
U.S.C.  901  et  seq.)  and  the  Energy 
Employees  Occupational  Illness 
Compensation  Program  Act  of  2000 
(EEOICPA),  42  U.S.C.  7384  et  seq.  All 
three  of  these  statutes  require  that 
OWCP  pay  for  medical  treatment  of 
beneficiaries;  BLBA  also  requires  that 
OWCP  pay  for  medical  examinations 
and  related  diagnostic  services  to 
determine  eligibility  for  benefits  under 
that  statute.  The  OWCP-1500  is  a  form 


used  by  bill  payment  staff  to  process 
requests  for  payment  for  medical 
services  provided  by  medical 
professionals  other  than  hospitals, 
pharmacies,  and  certain  other  providers. 
This  information  collection  is  currently 
approved  for  use  through  November  30. 
2003. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ni.  Current  Actions 

The  Department  of  Labor  seeks 
approval  for  the  extension  of  this 
information  collection  in  order  to  carry 
out  its  responsibility  to  provide 
payment  for  certain  covered  medical    * 
services  to  injured  employees  who  are 
covered  under  FECA.  BLBA  and 
EEOICPA. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Health  Insurance  Claim  Form. 

OMB  Number:  1215-0055. 

Agency  Number:  OWCP-1 500. 

Affected  Public:  Individual  or 
households;  business  or  other  for-profit; 
not-for-profit  institutions. 

Total  Respondents:  533.427. 

Total  Responses:  2,133.708. 

Time  per  Response:  7  minutes. 

Frequency:  On  occasion. 

Estimated  Total  Burden  Hours: 
248.812. 

Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintenance):  $0. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
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information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  June  2,  2003. 
Bruce  Bohanon. 

Chief,  Branch  of  Management  Review  and 
Internal  Control,  Division  of  Financial 
Management,  Office  of  Management, 
Administration  and  Planning,Employment 
Standards  Administration. 
(FR  Doc.  03-14290  Filed  6-5-03;  8:45  am] 

BILUr«G  CODE  4510-CH-P 


DEPAPARTMENT  OF  LABOR 

Employment  Standards 
Administration;  W«ge  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  vdth  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  fi-om  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fi-inge  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fi-inge  benefits 
have  bee  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931. 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 


current  construction  industry  wage 
determinations  fi^uently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  vmtten  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  dociunent  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related     ■ 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are- 
the  parentheses  following  the  decisions 
■being  modified. 

Volume  I  ,  -       -  - 

None. 

Volume  II 

None. 

Volume  in 
None. 

Volume  IV 
None. 
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Volume  V 

None.  • 

Volume  VI 

None. 

Volume  VII 

None. 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
www.access.gpo.gov/davisbacon.  They 
are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  [http:// 

davisbacon.fedworld.gov)  of  the 
National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  Desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  Jemuary  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  reguleir  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  DC  this  28th  day  of 
May  2003. 
Carl  Poleskey, 

Chief.  Branch  of  Construction  Wage 

Determinations. 

[FR  Doc.  03-13986  Filed  6-5-03;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  71-0122.  Approval  No.' 01 22, 
EA-01-164] 

J.L.  Shepherd  &  Associates,  San 
Fernando,  California;  Confirmatory 
Order  Relaxing  Order  (Effective 
Immediately) 

I 

J.L.  Shepherd  &  Associates  (JLS&A) 
was  the  holder  of  Quality  Assurance 
(QA)  Program  Approval  for  Radioactive 
Material  Packages  No.  0122  (Approval 
No.  0122),  issued  by  the  U.  S.  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  pursuant  to  10  CFR  part 
71,  Subpart  H.  QA  activities  authorized 
by  Approval  No.  0122  include:  design, 
procurement,  fabrication,  assembly, 
testing,  modification,  maintenance, 
repair,  and  use  of  transportation 
packages  subject  to  the  provisions  of  10 
CFR  part  71.  Approval  No.  0122  was 
originally  issued  January  17. 1980. 
Based  on  JLS&A's  failure  to  comply 
with  10  CFR  part  71,  QA  Program 
Approval  No.  0122  was  withdrawn  by 
the  immediately  effective  NRC  Order, 
dated  July  3,  2001,  (66  FR  36603.  July 
12.  2001). 

n 

The  NRC  issued  the  July  3,  2001. 
Order  (July  2001  Order)  because  the 
NRC  lacked  confidence  that  JLS&A 
would  implement  the  QA  Program 
approved  by  the  NRC  (  71-0122, 
Revision  No.  5)  in  accordance  with  10 
CFR  part  71,  Subpart  H,  in  a  manner 
that  would  assure  the  required 
preparation  and  use  of  transportation 
packages  in  full  conformance  with  the 
terms  and  conditions  of  an  NRC 
Certificate  of  Compliance  (CoC)  and 
with  10  CFR  part  71. 

Subsequent  to  the  July  2001  Order, 
JLS&A  requested  interim  relief  on 
several  occasions,  from  the  July  2001 
Oraer,  based  on  JLS&A's  proposed  Near- 
Term  Corrective  Action  Plan  (NTCAP). 
to  allow  shipments  in  U.  S.  Department 
of  Transportation  (DOT)  specification 
packaging  designated  as  20WC.  Based 
on  a  showing  of  good  cause,  the  NRC 
issued  Confirmatory  Orders,  dated 
September  19,  2001  (66  FR  49708. 
September  28,  2001),  December  13,  2001 
(66  FR  67556.  December  31,  2001). 
March  29.  2002  (67  FR  16457.  April  5. 
2002).  April  26.  2002  (67  FR  22462.  May 
3.  2002).  and  June  6.  2002  (67  FR  41531. 
June  18.  2002).  which  relaxed  the  July 
2001  Order.  Each  of  the  foregoing 
Confirmatory  Orders  allowed  shipments 
to  JLS&A  customers  in  20WC  packages 
in  accordance  with  JLS&A's  NTCAP. 


provided  JLS&A  satisfactorily 
completed  certain  commitments, 
including  the  use  of  an  Independent 
Auditor.  The  conunitments  ensiued  that 
JLS&A  staff  was  properly  trained  and 
that  the  packaging  used  was  in 
conformance  with  the  regulations.  The 
June  6.  2002,  Confirmatory  Order 
allowed  JLS&A  to  make  shipments 
through  May  31.2003. 

in 

By  letter  dated  February  7,  2003. 
JLS&A  requested  rescission  of  the  July 
2001  Order  for  the  following  reasons: 

•  JLS&A  has  developed  implementing 
procedures  for  its  conditional  QA 
Program  Approval  No.  0122.  Revision 
No.  7. 

•  JLS&A  completed  comprehensive 
training  of  all  its  staff  (and  all  but  one 
of  its  contractors)  on  the  new 
implementing  procedures  between 
November  and  December  2002.  JLS&A 
committed  that  prior  to  permitting  the 
remaining  contractor  to  engage  in  any 
activity  for  which  an  NRC-approved  QA 
program  is  required,  all  prescribed 
training  will  be  conducted. 

•  J.L.  Shepherd  and  the  Independent 
Auditor  provided  certification  under 
oath  and  affirmation  that  the  procedures 
and  training  had  been  completed  as 
stated  above. 

•  JLS&A  has  successfully 
implemented  the  interim  procedures 
contained  in  the  Near-Term  Corrective 
Action  Program  over  one  year  of 
shipping  operations  using  DOT 
specification  packaging,  as  attested  to  in 
the  series  of  monthly  and  quarterly 
reports  of  the  Independent  Auditor. 

•  JLS&A  has  reorganized  and 
streamlined  its  operations  and  staffing, 
aligning  its  business  functions  with  the 
requirements  of  10  CFR  part  71,  Subpart 
H.  to  include  designation  of  positions 
directly  related  to  QA  activities  and 
record  keeping.  The  reorganization 
included  requirements  for  the 
qualifications  of  the  QA  manager  and 
for  his/her  separation  from  operational 
responsibility. 

•  JLS&A  has  a  compelling  business 
need  for  rescission  of  the  Order  and  for 
restoration  of  its  ability  to  design, 
manufacture  and  ship  devices  larger 
than  those  that  can  be  shipped  in  DOT 
specification  packaging.  JLS&A  work 
involving  these  larger  devices  had 
accounted  for  about  20  percent  of  its 
annual  revenues. 

•  The  Order  has  imposed  a 
continuing  and  increasing  economic 
penalty  on  JLS&A. 

•  JLS&A  states  it  is  the  only 
economical  shipper  for  devices  of  its 
own  design,  and  for  various  other 
manufacturers'  devices,  all  of  which 


contain  large  quantities  of  Type  B 
radioactive  materials  and  require 
shipment  in  NRC-approved  packages. 
JLS&A  restrictions  from  making  these 
shipments  has  meant  that  these  devices 
have  not  been  able  to  be  relocated, 
decommissioned,  or  re-sourced. 

•  JLS&A  committed  to  NRC  that 
JLS&A  will  not  make  further 
international  Type  B  shipments 
requiring  NRC-approved  packages  until 
it  is  able  to  ensure  that  its  Type  B 
package  designs  are  in  compliance  with 
all  NRC  requirements,  including 
changes  made  in  response  to  the 
International  Atomic  Energy  Agency's 
International  Transportation  Standard 
TS-R-1. 

•  JLS&A  committed  to  meeting 
obligations  imposed  by  the  part  71 
rulemaking  which,  if  approved,  will 
require  JLS&A  to  re-evaluate  existing 
designs  and  to  submit  applications 
containing  revised  bases  for  their 
approval. 

•  JLS&A  has  at  all  times  attempted  to 
cooperate  fully  with  the  NRC  staff  in  the 
enforcement  action  and  investigation 
associated  with  the  July  2001  Order. 
JLS&A  has  taken  to  heart  the 
Commission's  criticism  of  its  QA 
program  and  has.  in  many  ways, 
fundamentally  redesigned  its  QA 
program  to  respond  to  the  criticisms  of 
the  NRC  staff  and  the  Independent 
Auditor. 

The  NRC  staff  reviewed  JLS&A's 
request  and  JLS&A's  safety  performance 
under  the  above-mentioned  relaxation 
Orders  during  an  April  22-24,  2003, 
inspection  to  determine  whether  to 
grant  the  request  with  assurances  that 
public  health  and  safety  are  maintained. 
As  a  result  of  the  April  2003  inspection, 
the  NRC  identified  one  violation  for  a 
failure  to  follow  procediu^s,  concerns 
with  the  use  of  non-approved  forms  to 
document  quality  inspection  activities, 
a  weakness  in  maintaining  proper 
configuration  control  of  QA  program 
documentation,  and  that  specific 
training  on  the  QA  program  had  not 
been  performed.  While  these  findings 
were  not  as  extensive  as  the  events 
leading  to  the  July  2001  Order,  they  are 
cause  for  concern.  However,  based  on 
JLS&A's  development  of  the  new  QA 
program  and  the  progress  shown.  JLS&A 
has  demonstrated  good  cause  to  relax 
certain  provisions  of  the  July  2001 
Order. 

On  May  29.  2003.  JLS&A  consented  to 
issuance  of  this  Order  granting  interim 
relief  from  the  July  2001  Order  subject 
to  the  commitments  as  set  forth  in 
Section  IV  below,  and  agreed  that  this 
Order  is  to  be  effective  upon  issuance, 
and  agreed  to  waive  its  right  to  a  hearing 
on  this  action.  Implementation  of  these 


commitments  will  provide  assurance 
that  sufficient  resources  will  be  applied 
to  the  QA  program,  and  that  the 
program  will  be  conducted  safely  and  in 
accordance  with  NRC  requirements. 

I  find  that  JLS&A's  commitments  as 
set  forth  in  Section  IV  are  acceptable 
and  necessary  and  conclude  that  with 
these  commitments,  the  public  health 
and  safety  are  reasonably  assured.  In 
view  of  the  foregoing.  I  have  determined 
that  the  public  health  and  safety  require 
that  JLS&A's  commitments  be  confirmed 
by  this  Order.  Based  on  the  above  and 
JLS&A's  consent,  this  Or<ier  is  effective 
immediately  upon  issuance. 

IV 

Accordingly,  pursuant  to  Sections  62, 
81,  161b,  161i.  182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  Section  2.202  and  10  CFR  parts  71 ' 
and  110,  it  is  hereby  ordered,  effective 
immediately,  that  the  July  2001. Order  is 
relaxed  to  grant  JLS&A  interim  relief,  to 
effect  shipments  in  accordance  with  10 
CFR  71.7,  71.12.  71.13,  71.14  or  71.16 
and  revision  7  TO  QA  program  approval 
No.  0122,  through  June  1,  2005,^ 
provided: 

1.  JLS&A  fully  implements  and 
complies  with  Revision  No.  7  of  the 
conditionally  approved  QA  Program 
Approval  No.  0122; 

2.  JLS&A  fully  train  JLS&A's  staff, 
contractors,  and  sub-contractors,  ip 
Revision  No.  7  of  the  conditionally 
approved  QA  program  plan  and 
implementing  procedures,  prior  to  any 
shipments  or  design,  procurement, 
fabrication,  assembly,  testing, 
modification,  maintenance,  repair  or  use 
of  packaging  covered  by  Revision  No.  7; 

3.  JLS&A  uses  an  Independent 
Auditor,  approved  by  the  Commission, 
to  ensure  that  Revision  No.  7  of . 
conditionally  approved  QA  program 
plan  is  fully  and  completely 
implemented.  Additionally,  the 
Independent  Auditor  shall  conduct 
monthly  QA  program  audits  and 
provide  NRC  with  a  report  by  the  20th 
of  each  month.  These  monthly  audits 
shall  continue  for  a  period  of  seven  (7) 
months  from  the  date  of  this  Order. 
After  the  seven  (7)  month  period,  audits 
shall  be  performed  on  a  quarterly  basis, 
with  a  report  provided  to  the  NRC  by 
the  20th  of  the  month  following  each 
quarter.  The  Independent  Auditor  shall 
verify  the  compliance  of  the  conduct  of 
shipping  operations  with  Revision  No.  7 
of  the  conditionally  approved  QA 
program  plan  and  implementing 
procedures; 

4.  JLS&A  shall  stop  all  shipping 
operations  if  the  audit  conducted  by  the 
Independent  Auditor  identifies  safety 


concerns  associated  with  the  JLS&A 
conduct  of  shipping  operations.  In  such 
an  event,  JLS&A  shall  inform  the  NRC 
of  the  audit  findings  and  JLS&A 
proposed  corrective  actions  within  3 
business  days  of  the  identification  of  the 
audit  findings  to  JLS&A  by  the 
Independent  Auditor.  JLS&A  shall 
suspend  all  shipping  operations  until 
the  safety  concerns  are  corrected  and 
the  Independent  Auditor  has  found  the 
corrective  action  acceptable.  The 
Independent  Auditor  shall  inform  NRC 
of  the  audit  findings,  JLS&A  corrective     - 
actions,  and  the  results  of  the 
Independent  Auditor's  review  of  the    . 
corrective  actions  in  its  audits;  and 

5.  During  the  two-year  interim  relief 
period,  the  NRC  will  conduct  an 
inspection  of  JLS&A  operations  and 
implementation  of  the  JLS&A  QA 
program.  Revision  No.  7. 
Implementation  of  QA'Program 
Approval  No.  0122,  Revision  No.  7, 
without  restrictions,  mav  be  permitted 
after  NRC  has  verified  JLS&A      , 
performance  through  an  NRC  inspection 
program  in  which  ho  violations  or  only 
minor  non-conformances  are  identified. 

The  Director,  Office  of  Enforcement, 
or  the  Director.  Office  of  Nuclear 
Material  Safety-and  Safeguards,  may  in 
writing,  relax  or  rescind  this  Order  upon 
demonstration  of  good  cause  by  JLS&A. 

V 

In  accordance  with  10  CFR  2.202,  any 
person,  other  than  JLS&A,  adversely  -- " 
affected  by  this  Order  may  request  a 
hearing  within  20  days  of  its  issuance? 
Where  good  cause  is  shovCn. 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director,  "Office  of 
Enforcement,  U.S.  Nuclear  Regulator}- 
Conunission,  Washington.  DC  20555. 
and  include  a  statement  of  good  cause 
for  the  extension.  Any  request  for  a 
hearing  shall  be  submitted  to  the 
Secretary,  U.S.  Nuclear  Regulatorv 
Commission,  ATTN:  Rulemakings  and  . 
Adjudications  Staff,  Washington.  DC 
20555.  Copies  of  the  hearing  request 
also  should  be  sent  to  the  Director, 
Office  of  Enforcement.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  to  the  Director,  Office  of 
Nuclear  Material  Safe,ty  and  Safeguards 
at  the  same  address,  to  the  Assistant 
General  Counsel  for  Materials  Litigation 
and  Enforcement  at  the  same  address,  to 
the  Regional  Administrator,  NRC  Region 
IV,  611  Ryan  Plaza  Drive.  Suite  400, 
Arlington,  TX  7601 1 .  and  to  JLS&A. 
Because  of  continuing  disruptions  in  - 
delivery  of  mail  to  United  States" 
Government  offices,  it  is  requested  that 
answers  and  requests  for  hearing  be 
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transmitted  to  the  Secretary  of  the 
Commission  either  by  means  of 
facsimile  transmission  to  301—415-1101 
or  by  e-mail  to  heanngdocket@nrc.gov 
and  also  to  the  Office  of  the  General 
Counsel  either  by  means  of  facsimile 
transmission  to  301-415-3725  or  by  e- 
mail  to  OGCMailCenter^nrc.gov.  If  such 
person  requests  a  hearing,  that  person 
shall  set  forth  with  particularity  the 
manner  in  which  his  or  her  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  a  person 
whose  interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Order  should  be  sustained". 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  Order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  fV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received.  A 
request  for  hearing  shall  not  stay  the 
immediate  effectiveness  of  this  order. 

Dated  this  30th  day  of  May,  2003. 

For  the  Nuclear  Reguiaton,  Commission. 
James  G.  Luehman, 
Deputy  Director.  Office  of  Enforcement. 
IFR  Doc.  03-14280  Filed  6-5-03:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Workshop  on  Issues  Related  to  tl^e 
Construction  Inspection  Program  for 
Reactors 

AGENCY:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION}  Notice  of  workshop. 


summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  holding  a 
workshop  on  issues  related  to  the 
construction  inspection  program  for 
reactors  built  under  the  provisions  of 
Part  52.  The  public  workshop  is 
scheduled  to  discuss  the  scope  and  the 
types  of  inspections  which  are  planned 
during  the  new  reactor  construction 
project. 

FOfl  FURTHER  INFORMATION,  CONTACT:  Mr. 
lames  A.  Isom,  Inspection  Program 
Branch,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 


0001.  Mr.  Isom  may  be  reached  at  (301) 
415-109  or  by  e-mail  at  jai@nrc.gov. 
DATES:  The  workshop  will  be  held  on 
August  27,  2003,  from  8:30  a.m.  to  4:30 
p.m.  Submit  conunents  on  the  draft 
construction  inspection  program 
framework  docimient  by  September  15, 
2003.  Comments  received  after  the  due 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  the  Commission  is  able  to 
assure  consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  The  workshop  will  be  held 
at  the  U.S.  Nuclear  Regulatory 
Commission  in  the  Two  White  Flint 
North  Auditorium,  11545  Rockville 
Pike,  Rockville,  Maryland. 

The  draft  construction  inspection 
program  framework  document  is 
available  for  public  inspection  in  the 
NRC  Public  Document  Room  located  at 
One  White  Flint  North,  11555  Rockville 
Pike,  Public  File  Area  Ol  F21, 
Rockville,  Maryland,  or  from  the 
Publicly  Available  Records  (PARS) 
component  of  NRC's  Agencywide 
Document  Access  and  Management 
System  (ADAMS),  (ADAMS  # 
ML031400849).  ADAMS  is  accessible 
bom  the  NRC  Web  site  at  http:// 
www.nrc.gov/reading-rm/adams.  html 
(the  Public  Electronic  Reading  Room). 
For  more  information,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209,  202-634-3273 
or  by  e-mail  to  pdi@nrc.gov. 

Written  comments  on  the  draft 
guidance  should  be  sent  to:  Chief,  Rules 
and  Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  Mail  Stop  T6-D59,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC.  20555-0001. 
Comments  may  be  hand-delivered  to  the 
NRC  at  11545  Rockville  Pike,  Rockville, 
Maryland,  between  7:45  a.m.  and  4:15 
p.m.  on  Federal  workdays.  Comments 
may  be  submitted  electronically  by  the 
Internet  to  the  NRC  at  nrcrep@nrc.gov. 
All  comments  received  by  the 
Commission,  including  those  made  by 
Federal,  State,  and  local  agencies, 
Indian  tribes,  or  other  interested 
persons,  will  be  made  available 
electronically  at  the  Commission's 
Public  Document  Room  in  Rockville, 
Maryland  or  from  the  Publicly  Available 
Records  (PARS)  component  of  NRC's 
document  system  (ADAMS). 
SUPPLEMENTARY  INFORMATION:  The  NRC 
has  developed  a  draft  construction 
inspection  program  framework 
document.'The  document  describes  the 
proposed  inspections  which  will  be 
conducted  for  reactors  built  under  the 
10  CFR  part  52  process.  The  framework 
document  details  the  proposed  audits 
and  inspections  conducted  by  the  NRC 


during  the  Early  Site  Permit  (ESP)  and 
Combined  License  (COL)  phases.  The 
dociunent  also  discusses  how  the  NRC 
staff  will  verify  satisfactory  completion 
of  the  inspections,  tests,  analyses,  and 
acceptance  criteria  (ITAAC)  and  review 
operational  programs. 

hi  the  "Draft  10  CFR  Construction 
Inspection  Program  Framework 
Document,"  the  NRC  staff  set  forth  the 
basis  for  the  construction  inspection 
program  for  reactors  built  under  10  CFR 
part  52.  The  document  was  issued  on 
May  30,  2003  and  the  public  workshop 
is  scheduled  for  August  27,  2003  to 
discuss  the  scope  and  the  types  of 
inspections  which  are  planned  during 
the  new  reactor  construction  project. 
Additionally,  comments  received  from 
various  stakeholders  will  be  discussed. 
The  following  topics  will  be  discussed: 

•  The  scope  and  types  of  NRC 
inspections  and  when  they  will  occur 
for  the  different  phases  of  construction 
of  a  nuclear  plant  constructed  under  10 
CFR  part  52. 

•  How  the  NRC  staff  plans  to  inspect 
and  verify  licensee's  completion  of 
inspections,  tests,  analyses  and 
acceptance  criteria  (ITAAC). 

•  How  the  NRC  staff  plans  to  inspect 
the  operational  programs  which  do  not 
have  ITAAC  associated  with  them. 

•  How  the  NRC  staff  plans  to  conduct 
engineering  design  verifications  and 
first-of-a-kind  engineering  inspections. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  May  2003. 

For  the  Nuclear  Regulatory  Commission. 
Stuart  A.  Richards, 

Chief.  Inspection  Program  Branch.  Division 
of  Inspection  Program  Management,  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc.  03-14278  Filed  6-5-03:  8:45  am) 
BILUNG  COOE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Draft  Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
(NRC)  has  issued  for  public  comment  a 
proposed  revision  of  a  guide  in  its 
Regulatory  Guide  Series.  Regulatory 
Guides  are  developed  to  describe  and 
make  available  to  the  public  such 
information  as  methods  acceptable  to 
the  NRC  staff  for  implementing  specific 
parts  of  the  NRC's  regulations, 
techniques  used  by  the  staff  in 
evaluating  specific  problems  or 
postulated  accidents,  and  data  needed 
by  the  staff  in  its  review  of  applications 
forpermits  and  licenses. 

Tne  draft  guide  is  temporarily 
identified  by  its  task  number,  E)G-1121, 


which  should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide.  Draft  Regulatory  Guide  DG-1121, 
"Guidelines  for  Categorizing  Structures, 
Systems,  and  Components  in  Nuclear 
Power  Plants  According  to  their  Safety 
Significance,"  is  being  developed  to 
describe  a  process  that  is  acceptable  to 
the  NRC  staff  for  the  development  and 
assessment  of  evaluation  models  that 
may  be  used  to  comply  with  the  NRC's 
regulations  with  respect  to  the 
categorization  of  structures,  systems, 
and  components  (SSCs)  that  are 
considered  in  risk-informing  special 
treatment  requirements.  This  guide 
conforms  to  a  proposed  amendment  to 
10  CFR  50.69  that  was  published  in  the 
Federal  Register  (68  FR  26511)  on  May 
16,2003. 

This  draft  guide  has  not  received 
complete  staff  approval  and  does  not 
represent  an  official  NRC  staff  position. 

You  may  submit  comments  by  any 
one  of  the  following  methods.  Please 
include  the  following  number 
(RIN3150-AG42)  in  the  subject  line  of 
your  comments.  Comments  on  the  draft 
guide  in  writing  or  in  electronic  form 
will  be  made  available  to  the  public  in 
their  entirety  on  the  NRC  rulemaking 
Web  site.  Personal  information  will  not 
be  removed  from  your  comments. 

Mail  comments  to:  Secretary,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  ATTN: 
Rulemakings  and  Adjudications  Staff. 

E-mail  comments  to:  SECY@nrc.gov.  If 
you  do  not  receive  a  reply  e-mail 
confirming  that  we  have  received  your 
comments,  contact  us  directly  at  (301) 
415-1966.  You  may  also  submit 
comments  via  the  NRC's  rulemaking 
Web  site  at  http://ruleforum.lInl.gov. 
Address  questions  about  our  rulemaking 
web  site  to  Carol  Gallagher  (301)  415- 
5905;  e-mail  cag@nrc.gov,  for 
information  about  Draft  Regulatory 
Guide  DG-112,  contact  Mr.  David  Diec 
(301)  414-2834;  e-mail  dtd@nrc.gov. 

Hand  delivered  comments  to:  11555 
Rockville  Pike,  Rockville,  Maryland 
20852,  between  7:30  am  and  4:15  pm 
Federal  workdays.  (Telephone  301-415- 
1966). 

Fax  Comments  to:  Secretary,  U.S. 
Nuclear  Regulatory  Commission  at  (301j 
415-1101. 

Publicly  available  documents  related 
to  this  rulemaking  may  be  examined 
and  copied  for  a  fee  at  the  NRC's  Public 
Document  Room  (PDR),  Public  File  Area 
01  F21,  One  White  Flint  North,  11555 
Rockville  Pike,  Rockville.  Maryland. 
Selected  documents,  including 
comments  can  be  viewed  and 
downloaded  electronically  via  the  NRC 
rulemaking  Web  site  at  http://  - 
nileforum.Unl.gov. 


Publicly  available  docimients  created 
or  received  at  the  NRC  after  November 
1, 1999,  are  available  electronically  at 
the  NRC's  Electronic  Reading  Room  at 
http://www.nrc.gov/NBC/ADAMS/ 
index.html.  From  this  site,  the  public 
can  gain  entry  into  the  NRC's 
Agencywide  Document  Access  and 
Management  System  (ADAMS),  which 
provides  text^and  image  files  of  NRC's 
public  documents.  If  you  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  (PDR)~  Reference 
staff  at  1-800-397-4209,  or  301-415- 
4737,  or  by  e-mail  to  pdr@nrc.gov. 

Although  a  deadline  is  given  for 
comments  on  this  draft  guide, 
comments  and  suggestions  in    • 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Requests  for 
single  copies  of  draft  or  final  regulatory 
guides  (which  may  be  reproduced)  or 
for  placement  on  an  automatic 
distribution  list  for  single  copies  of 
future  draft  guides  in  specific  divisions 
should  be  made  in  writing  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Reproduction  and  Distribution  Services 
Section,  or  by  fax  to  (301)  415-228^  e- 
mail  DlSTmBUTION@NRC.GOV. 
Telephone  requests  cannot  be 
accommodated.  Regulatory  guides  are 
not  copyrighted,  and  NRC  approval  is 
not  required  to  reproduce  them.  (5 
U.S.C.  552(a)). 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  May  2003. 

For  the  Nuclear  Regulatory  Commission. 
Mark  Flynn, 

Director,  Program  Management,  Policy 
Development  and  Analysis  Staff,  Office  of 
Nuclear  Regulatory  Research. 
[FR  Doc.  03-14279  Filed 6-5-03:  8:45  am] 

BILLING  CODE  7S90-01-P 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Agency  Report  Fonn  Under  0MB 
Review 

AGENCY:  Overseas  Private  Investment 

Corporation. 

ACTION:  Request  for  conunents. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
publish  a  notice  in  the  Federal  Register 
notifying  the  public  that  the  Agency  has 
prepared  an  information  collection 
request  for  OMB  review  and  approval 
and  has  requested  public  review  and 


comment  on  the  submission.  OPIC 
published  its  first  Federal  Register 
notice  on  this  information  collection 
request  on  March  27,  2003.  in  68  FR 
15008,  at  which  time  a  60-calendar  day 
comment  period  was  announced.  This 
comment  period  ended  May  29,  2003. 
No  comments  were  received  in  response 
to  this  notice. 

This  information  collection 
submission  had  been  forwarded  to  OMB 
for  review  through  an  emergency 
extension  on  April  8,  2003.  Comments 
are  again  being  solicited  on  the  need  for 
the  information,  its  practical  utility,  the 
accuracy  of  the  Agency's  burden 
estimate,  and  on  ways  to  minimize  the 
reporting  burden,  including  automated 
collection  techniques  and  uses  of  other 
forms  of  technology.  The  proposed  form 
under  review  is  summarized  below. 
DATES:  Comments  must  be  received 
within  30  calendar  days  of  this  notice. 
ADDRESSES:  Copies  of  the  subject  form 
and  the  request  for  review  submitted  to 
OMB  may  be  obtained  from  the  Agency 
Submitting  Officer.  Comments  on  the 
form  should  be  submitted  to  the  OMB 
Reviewer.  * 

FOR  FURTHER  INFORMATION  CONTACT: 
'  OPIC  Agency  Submitting  Officer:  Bruce 
I.  Campbell,  Records  Management 
Officer,  Overseas  Private  Investment 
Corporation,  1100  New  York  Avenue, 
NW.,  Washington,  DC  20527;  202/336- 
8563. 

OMB  Beviewer:  David  Rostker,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New  ' 
Executive  Office  Building,  Docket 
Library,  Room  10102,  725  17th  Street, 
NW.,  Washington,  DC  20503,  202/395- 
3897. 

Summary  of  Form  Under  Review 

Type  of  Bequest:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  is 
expiring. 

Title:  Self-Monitoring  Questionnaire    • 
for  Insurance  and  Finance  Projects. 
Fonn  Number:  OPIC-162. 
Frequency  of  Use:  Annually  for 
duration  of  project. 

Type  of  Bespondents:  Business  or 
other  institutions  (except  farms); 
individuals. 

Standard  Industrial  Classification 
Codes:  All. 

Description  of  Affected  Public:  U.S. 
companies  or  citizens  investing 
overseas. 
Beporting  Hours:  3  hours  per  project. 
Number  of  Besponses:  325  per  year. 
Federal  Cost:  $19,500  per  year. 
Authority  for  Information  Collection: 
Sections  231  and  234(b)  and  (c)  of  the 
Foreign  Assistance  Act  of  1 96 1 ,  as 
amended. 
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Abstract  (Needs  and  Uses):  The 
questionnaire  is  completed  by  OPIC- 
assisted  investors  annually.  The 
questionnaire  allows  OPIC's  assessment 
of  effects  of  OPlC-assisted  projects  on 
the  U.S.  economy  and  employment,  as 
well  as  on  the  environment  and 
economic  development  abroad. 

Dated:  lune  2.  2003. 
Eli  Landy. 

Senior  Counsel.  Administrative  Affairs. 
Department  of  Legal  Affairs. 
IFR  Doc.  03-14288  Filed  »>-5-03:  8:45  am] 
BILUNG  CODE  3210-01-M 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

January  2003  Pay  Ad)ustments 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  The  President  adjusted  the 
rates  of  basic  pay  and  locality  payments 
for  certain  categories  of  Federal 
employees  effective  in  January  2003. 
This  notice  documents  those  pay 
adjustments  for  the  public  record. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Carey  John.ston,  (202)  606-2858,  FAX 
(202)  606-0824.  or  email  to  pay-     ■, 
performance- polic\'@opm  gov. 
SUPPLEMENTARY  INFORMATION:  On 
December  31.  2002,  the  President  signed 
Executive  Order  13282  (68  FR  1133. 
January  8.  2003).  which  implemented 
the  January  2003  across-the-board 
increase  of  3.1  percent  in  the  rates  of 
basic  pay  for  the  statutory  pay  systems. 
On  March  21.  2003.  the  President  signed 
Executive  Order  13291  (68  FR  14525. 
March  25.  2003).  which  amended 
Executive  Order  13282  to  provide  a 
locality  pay  increase  costing 
approximately  1  percent  of  payroll 
retroactive  to  the  first  day  of  the  first 
pay  period  beginning  on  or  after  January 
1 ,  2003.  The  President  made  these 
adjustments  consistent  with  Public  Law 
108-7.  February  20,  2003.  which 
authorized  an  overall  average  pay 
increase  of  4.1  percent  for  General 
Schedule  (GS)  employees. 

Schedule  1  of  Executive  Order  13282 
provides  the  rates  for  the  2003  General 
Schedule  and  reflects  a  3.1  percent 
across-the-board  increase.  Executive 
Order  13291  provides  the  percentage 
amounts  of  the  2003  locality  payments. 
(See  section  5  of  Executive  Order  13282 
and  Schedule  9  of  Executive  Order 
13291.) 

The  publication  of  this  notice  satisfies 
the  requirement  in  section  5(b)  of 
Executive  Order  13282  that  the  Office  of 


Personnel  Management  (OPM)  publish 
appropriate  notice  of  the  2003  locality 
payments  in  the  Federal  Register. 

GS  employees  receive  locality 
payments  under  5  U.S.C.  5304.  Locality 
payments  apply  in  the  48  contiguous 
States  and  the  District  of  Columbia.  In 
2003.  locality  payments  ranging  ft-om 
9.62  percent  to  21.08  percent  apply  to 
GS  employees  in  32  locality  pay  areas. 
These  2003  locality  pay  percentages, 
which  replaced  the  locality  pay 
percentages  that  were  applicable  in 
2002,  became  effective  on  the  first  day 
of  the  first  applicable  pay  period 
beginning  on  or  after  January  1,  2003. 
An  employee's  locality-adjusted  annual 
rate  of  pay  is  computed  by  increasing 
his  or  her  scheduled  aruiual  rate  of  basic 
pay  (as  defined  in  5  U.S.C.  5302(8)  and 
5  CFR  531.602)  by  the  applicable 
locality  pay  percentage.  (See  5  CFR 
531.604  and  531.605.) 

Executive  Order  13282  establishes  the 
new  Executive  Schedule,  which, 
incorporates  the  3.1  percent  increase 
(rounded  to  the  nearest  $100)  required 
under  5  U.S.C.  5318.  The  Executive 
order  also  reflects  a  decision  by  the 
President  to  increase  the  rates  of  basic 
pay  for  members  of  the  Senior  Executive 
Service  (SES)  by  3.1  percent  (rounded  to 
the  nearest  $100).  The  maximum  rate  of 
basic  pay  for  SES  members  is  limited  by 
law  to  the  rate  for  level  TV  of  the 
Executive  Schedule,  which  is  now 
$134,000.  (See  5  U.S.C.  5382.) 

The  Executive  order  adjusted  the  rates 
of  basic  pay  for  administrative  law 
judges  (ALJs)  by  3.1  percent  (rounded  to 
the  nearest  $100).  The  maximum  rate  of 
basic  pay  for  ALJs  is  also  limited  by  law 
.  to  the  rate  for  level  IV  of  the  Executive 
Schedule,  which  is  now  $134,000.  (See 
5  U.S.C.  5372.) 

The  rates  of  basic  pay  for  Board  of 
Contract  Appeals  (BCA)  members  are 
calculated  as  a  percentage  of  the  rate  for 
level  IV  of  the  Executive  Schedule.  (See 
5  U.S.C.  5372a.)  Therefore,  BCA  rates  of 
basic  pay  were  increased  by 
approximately  3.1  percent.  Also,  the 
maximum  rate  of  basic  pay  for  senior- 
level  (SL)  and  scientific  or  professional 
(ST)  positions  was  increased  by 
approximately  3.1  percent  (to  $134,000) 
because  it  is  tied  to  the  rate  for  level  IV 
of  the  Executive  Schedule.  The 
minimum  rate  of  basic  pay  for  SL/ST 
positions  is  equal  to  120  percent  of  the 
minimum  rate  of  basic  pay  for  GS-15 
and  thus  was  increased  by  3.1  percent 
(to  $102,168).  (See  5  U.S.C.  5376.) 

On  December  5,  2002,  the  President's 
Pay  Agent  extended  the  2003  locality- 
based  comparability  payments  to  the 
same  Govemmentwide  and  single- 
agency  categories  of  non-GS  employees 
that  received  the  2002  locality 


payments.  The  Goverrunentwide 
categories  include  members  of  the  SES, 
employees  in  SL/ST  positions,  ALJs, 
and  BCA  members.  The  maximum 
locality  rate  of  pay  for  these  employees 
is  the  rate  for  level  III  of  the  Executive 
Schedule  ($142,500  in  2003).  By  law. 
Executive  Schedule  officials  are  not 
authorized  to  receive  locality  pay.  (See 
5  U.S.C.  5304(h)(l)(iii).) 

OPM  published  'Salary  Tables  for 
2003,"  (OPM  Doc.  124-48-6)  in  May, 
2003.  This  publication  provides 
complete  salary  tables  incorporating  the 
2003  pay  adjustments,  information  on 
general  pay  administration  matters, 
locality  pay  area  definitions.  Internal 
Revenue  Service  withholding  tables, 
and  other  related  information.  The  rates 
of  pay  shown. in  this  publication  are  the 
official  rates  of  pay  for  affected 
employees  and  are  hereby  incorporated 
as  part  of  this  notice.  You  may  purchase 
copies  of  "Salary  Tables  for  2003"  ft-om 
the  Government  Printing  Office  (GPO) 
by  calling  (202)  512-1800  (outside  the 
DC  area:  1-866-512-1800)  or  FAX  (202) 
512-2250.  You  may  order  copies 
directly  from  GPO  on  the  Internet  at 
h  ttp  -.//bookstore. gpo.gov. 

In  addition,  you  can  find  pay  tables 
on  OPM's  Internet  Web  site  at  http.:// 
www.opm.gov/oca/payrates/index.asp. 

Office  of  Personnel  Management. 

Kay  Coles  lames, 

Director. 

(PR  Doc.  03-14244  Filed  6-5-03:  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 

Privacy  Act  of  1974;  Proposed 
Changes  to  Systems  of  Records 

AGENCY:  Railroad  Retirement  Board. 
ACTION:  Notice  of  proposed  routine  uses. 

SUMMARY:  The  purpose  of  this  document 
is  to  give  notice  of  three  proposed  new 
routine  uses  (in  different  systems  of 
records)  and  a  revision  of  another 
routine  use  in  two  systems  of  records. 
DATES:  The  proposed  and  amended 
routine  uses  shall  become  effective  as 
proposed  without  further  notice  in  40 
calendar  days  from  the  date  of  this 
publication  unless  comments  are 
received  before  this  date  which  would 
result  in  a  contrary  determination. 
ADDRESSES:  Send  comments  to  Beatrice 
Ezerski,  Secretary  to  the  Board.  Railroad 
Retirement  Board.  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092. 

FOR  FURTHER  INFORMATION  CONTACT: 
LeRoy  Blommaert,  Privacy  Act  Officer, 
Railroad  Retirement  Board,  844  North 


Rush  Street,  Chicago,  Illinois  60611- 
2092,  (312)  751-4548. 

SUPPLEMENTARY  INFORMATION:  The  RRB 

proposes  three  new  routine  uses,  one  for 
its  System  of  Records,  RRB-5,  Master 
File  of  Railroad  Employees'  Creditable 
Compensation,  one  for  its  System  of 
Records,  RRB-20,  Health  Insurance  and 
Supplementary  Medical  Insiu'ance 
Enrollment  and  Premium  Payment 
System  (MEDICARE)  and  one  for  its 
System  of  Records  RRB-22,  Railroad 
Retirement  Survivor  and  Pensioner 
Benefit  System. 

The  first  proposed  routine  use  ("r")  in 
RRB-5  would  permit  the  RRB  to  furnish 
to  AMTRAK  an  employee's  service 
history  information  (such  as  whether 
the  employee  had  service  before  a 
certain  date  and  whether  the  employee 
had  at  least  a  given  number  of  years  of 
service)  when  such  information  would 
be  needed  for  AMTRAK  to  make  a 
determination  whether  to  award  a  travel 
pass  to  either  the  employee  or  the 
employee's  widow. 

The  second  proposed  routine  use 
("w")  in  RRB-20  would  permit  the  RRB 
to  furnish  to  a  legitimate  health  care 
provider  whether  a  qualified  railroad 
retirement  beneficiary  is  enrolled  in 
Medicare  part  A  or  part  B,  and  if  so,  the 
effective  date(s)  of  such  enrollment 
when  such  information  is  needed  to 
verify  Medicare  enrollment. 

The  third  proposed  routine  use  ("qq") 
in  RRB-22  would  permit  the  RRB  to 
furnish  to  AMTRAK  an  employee's  date 
last  worked,  annuity  filing  date,  annuity 
beginning  date,  and  month  and  year  of 
death  when  such  information  would  be 
needed  for  AMTRAK  to  make  a 
determination  whether  to  award  a  travel 
pass  to  either  the  employee  or  the 
employee's  widow. 

The  RRB  also  proposes  to  amend  an 
existing  routine  use  foimd  in  two  of  its 
systems  of  records.  The  amendment 
would  permit  the  disclosure  of  the 
gender  of  the  subject  individual  to 
Members  of  Congress  when  they  request 
the  name  and  address  in  order  to 
communicate  with  their  constituents  on 
matters  affecting  the  railroad  retirement 
or  railroad  unemployment  and  sickness 
programs.  The  current  routine  in  the 
two  systems  of  records  ("q"  in  RRB-5 
and  "ff  •  in  RRB-22)  permits  disclosure 
of  the  subject  individual's  name  and 
address,  llie  subject's  gender  is  needed 
to  select  the  correct  salutation  (Mr.  and 
Ms.)  in  addressing  letters  when  only  the 
first  initial  of  the  first  name  is  given  or 
when  the  gender  cannot  be  ascertained 
fixtm  the  Sist  name  {e.g.,  Lee). 

On  May  28,  2003,  the  Railroad 
Retirement  Board  filed  a  new/altered 
system  report  for  this  system  with  the  . 


House  Committee  on  Government 
Operations,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget.  This  was  done 
to  comply  with  section  3  of  the  Privacy 
Act  of  1974  and  OMB  Circular  No.  A- 
130,  Appendix  I. 

By  Authority  of  the  Board. 
Beatrice  Ezerski, 

Secretary  to  the  Board. 

RRB-5 
SYSTEM  NAME: 

Master  File  of  Railroad  Employees' 
Creditable  Compensation. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

***** 

Paragraph  "q"  is  tevised  to  read  as 
follows: 

q.  The  name,  address  and  gender  of  a 
railroad  worker  may  be  released  to  a 
Member  of  Congress  when  the  Member 
requests  it  in  order  that  he  or  she  may 
communicate  with  the  worker  about 
legislation  which  affects  the  railroad 
retirement  or  railroad  unemployment 
and  sickness  insurance  program. 
***** 

Paragraph  "r"  is  added  to  read  as 
follows: 

r.  The  service  history  of  an  employee 
(such  as  whether  the  employee  had 
service  before  a  certain  date  and 
whether  the  employee  had  at  least  a 
given  number  of  years  of  service)  may 
be  disclosed  to  AMTRAK  when  such 
information  would  be  needed  by 
AMTRAK  to  make  a  determination 
whether  to  award  a  travel  pass  to  either 
the  employee  or  the  employee's  widow. 


RRB-20 
SYSTEM  NAME: 

Health  Insurance  and  Supplemental 
Medical  Insurance  Enrollment  and 
Premium  Payment  System  (Medicare) 

***** 

Paragraph  "w"  is  added  to  read  as 
follows: 

w.  Whether  a  qualified  railroad 
retirement  beneficiary  is  enrolled  in 
Medicare  part  A  or  part  B,  and  if  so,  the 
effective  date(s)  of  such  enrollment  may 
be  disclosed  to  a  legitimate  health  care 
provider,  in  response  to  its  request, 
when  such  information  is  needed  to 
verify  Medicare  enrollment. 


RRB-22 

SYSTEM  NAME: 

Railroad  Retirement,  Survivor,  and 
pensioner  Benefit  System. 

****.* 

Paragraph  "ff '  is  revised  to  read  as 
follows: 

ff.  The  name,  address,  and  gender  of 
an  annuitant  may  be  released  to  a    , 
Member  of  Congress  when  the  Member 
requests  it  in  order  that  he  or  she  may 
communicate  with  the  annuitant  about 
legislation  which  affects  the  railroad 
retirement  system. 
***** 

Paragraph  "qq"  is  added  to  read  as 
follows: 

qq.  An  employee's  date  last  worked, 
annuity  filing  date,  aimuity  begiiming 
date,  and  the  month  and  year  of  death 
may  be  furnished  to  AMTRAK  when 
such  information  is  needed  by 
AMTRAK  to  make  a  determination 
whether  to  award  a  travel  pass  to  either 
the  employee's  widow. 

[FR  Doc.  03-14254  Filed  6-5-03;  8:45  am]  " 

BflJJNG  CODE  7MS-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review;^ 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
•  Information  Services,  Washington,  DC 

20549. 
Extension: 
Rule  12b-l;  SEC  File  No.  270-188; 
OMB  Control  No.  3235-0212. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501),  the  Securities  and 
Exchange  Commission  ("Commission") 
has  submitted  to  the  Office  of 
Management  and  Budget  ("OMB"),  a 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

Rule  12b-l  permits  a  registered  of)en- 
end  investment  company  ("mutual 
fund")  to  distribute  its  own  shares  and 
pay  the  expenses  of  distribution  out  of 
the  mutual  fund's  assets  provided, 
among  other  things,  that  the  mutual 
fund  adopts  a  written  plan  ("rule  12b- 
1  plcm")  and  has  in  writing  any 
agreements  relating  to  the 
implementation  of  the  rule  12b-l  plan. 
The  rule  in  part  requires  that  (i)  the 
adoption  or  material  amendment  of  a 
rule  12b-l  plan  be  approved  by  the 
mutual  fund's  directors  and 
shareholders;  (ii)  the  board  review 
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quarterly  reports  of  amounts  spent 
under  the  rule  12b-l  plan;  and  (iii)  the 
board  consider  continuation  of  the  rule 
-  12I>-1  plan  at  least  annually.  Rule  12b- 
1  also  requires  funds  relying  on  the  rule 
to  preserve  for  six  years,  the  first  two 
years  in  an  easily  accessible  place, 
copies  of  the  rule  12b-l  plan,  related 
agreements  and  reports,  as  well  as 
minutes  of  board  meetings  that  describe 
the  factors  considered  and  the  basis  for 
adopting  or  continuing  a  rule  12b-l 
plan. 

The  board  and  shareholder  approval 
requirements  of  rule  12b-l  are  designed 
to  ensure  that  fund  shareholders  and 
directors  receive  adequate  information 
to  evaluate  and  approve  a  rule  12b-l 
plan.  The  requirement  of  quarterly 
reporting  to  the  board  is  designed  to 
ensure  that  the  rule  12b-l  plan 
continues  to  benefit  the  fund  and  its 
shareholders.  The  recordkeeping 
requirements  of  the  rule  are  necessary  to 
enable  Commission  staff  to  oversee 
compliance  with  the  rule. 

Based  on  information  filed  with  the 
Commission  by  funds.  Commission  staff 
estimates  that  there  are  6,217  mutual 
fund  portfolios  with  rule  12b-l  plans. 
As  discussed  above,  rule  12b-l  requires 
the  board  of  each  fund  with  a  rule  12b- 
1  plan  to  (i)  review  quarterly  reports  of 
amounts  spent  under  the  plan  and  (ii) 
annually  consider  the  plan's 
continuation  (which  generally  is 
combined  with  the  fourth  quarterly 
review).  This  results  in  a  total  number 
of  annual  responses  per  fund  of  four  and 
an  estimated  total  number  of  industry 
responses  of  24.868  (6,217  fund 
portfoliosx4  annual  responses  per 
fund=24,868  responses). 

Based  on  conversations  with  fund 
industry  representatives,  Commission 
staff  estimates  that  for  each  of  the  6,217 
mutual  fund  portfolios  that  currently 
have  a  rule  12b-l  plan,  the  average 
annual  burden  of  complying  with  the 
rule  is  100  hours  to  maintain  the  plan. 
This  estimate  takes  into  account  the 
time  needed  to  prepare  quarterly  reports 
to  the  board  of  directors,  the  board's 
consideration  of  those  reports,  and  the 
board's  aimual  consideration  of  the 
plan's  continuation.  Commission  staff 
therefore  estimates  that  the  total  burden 
of  the  rule's  paperwork  requirements  for 
all  funds  is  621,700  hours  (6,217  fund 
portfoliosxlOO  hours  per  fund=621,70O 
hours).  The  estimate  of  burden  hours  is 
made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act.  The  estimate 
is  not  derived  from  a  comprehensive  or 
even  a  representative  survey  or  study  of 
Commission  rules. 

If  a  currently  operating  fund  seeks  to 
(i)  adopt  a  new  rule  12b-l  plan  or  (ii) 
materially  increase  the  amount  it  spends 


for  distribution  under  its  rule  1 2b-l 
plan,  rule  12b-l  requires  that  the  fund 
obtain  shareholder  approval.  As  a 
consequence,  the  fund  will  incvu'  the 
cost  of  a  proxy.  Commission  staff 
estimates  that  three  funds  per  year 
prepare  a  proxy  in  connection  with  the 
adoption  or  material  amendment  of  a 
rule  12b-l  plan.  Commission  staff 
further  estimates  that  the  cost  of  each 
fund's  proxy  is  $15,000.  Thus  the  total 
annualized  cost  burden  of  rule  12b-l  to 
the  fund  industry  is  $45,000  (3  funds 
requiring  a  proxy  x  $15,000  per  proxy). 

"The  collections  of  information 
required  by  rule  1 2b-l  are  necessary  to 
obtain  the  benefits  of  the  rule.  Notices 
to  the  Commission  will  not  be  kept 
confidential.  The  Commission  is  seeking 
OMB  approval  because  an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number. 

Please  direct  written  comments 
regarding  the  information  above  to:  (i) 
Desk  Officer  for  the  Securities  and 
Exchange  Commission,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Room  10102,  New  Executive  Office 
Building,  Washington,  DC  20503;  and 
(ii)  Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director/CIO,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549.  Comments 
must  be  submitted  to  OMB  within  30  * 
days  of  this  notice. 

Dated:  May  29.  2003. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  03-14293  Filed  6-5-03;  8:45  am] 

BILUNO  CODE  Ml  0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  450  Fifth  Street, 
NW.,  Washington.  DC  20549. 
Extension: 
Rule  17f-2  SEC  File  No.  270-233 

OMB  Control  No.  3235-0223. 
Form  N-17f-2  SEC  File  No.  270-317 

OMB  Control  No.  3235-0360. 
Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  (the 
"Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  the  previously 


approved  collection  of  information 
discussed  below. 

Rule  17f-2  is  entitled:  "Custody  of 
Investments  by  Registered  Management 
Investment  Company."  Rule  17f-2 
establishes  safeguards  for  arrangements 
in  which  a  registered  management 
investment  company  ("fund")  is 
deemed  to  maintain  custody  of  its  own 
assets,  such  as  when  the  fund  maintains 
its  assets  in  a  facility  that  provides 
safekeeping  but  not  custodial  services. 
The  rule  includes  several  recordkeeping 
or  reporting  requirements.  The  fund's 
directors  must  prepare  a  resolution 
designating  not  more  than  five  fund 
officers  or  responsible  employees  who 
may  have  access  to  the  fund's  assets. 
The  designated  access  persons  (two  or 
more  of  whom  must  act  jointly  when 
handling  fund  assets)  must  prepare  a 
written  notation  providing  certain 
information  about  each  deposit  or 
withdrawal  of  fund  assets,  and  must 
transmit  the  notation  to  another  officer 
or  director  designated  by  the  directors. 
Independent  public  accountants  must 
verify  the  fund's  assets  at  least  three 
times  a  year,  and  two  of  the 
examinations  must  be  unscheduled. 

The  requirement  that  directors 
designate  access  persons  is  intended  to 
ensure  that  directors  evaluate  the 
trustworthiness  of  insiders  who  handle 
fund  assets.  The  requirements  that 
access  persons  act  jointly  in  handling 
fund  assets,  prepare  a  written  notation 
of  each  transaction,  and  transmit  the 
notation  to  another  designated  person 
are  intended  to  reduce  the  risk  of 
misappropriation  of  fund  assets  by 
access  persons,  and  to  ensure  that 
adequate  records  are  prepared,  reviewed 
by  a  responsible  third  person,  and 
available  for  examination  by  the 
Commission's  examination  staff.  The 
requirement  that  auditors  verify  fund 
assets  without  notice  twice  each  year  is 
intended  to  provide  an  additional 
deterrent  to  the  misappropriation  of 
fund  assets  and  to  detect  any 
irregularities. 

The  Commission  staff  estimates  that 
approximately  1 35  funds  rely  upon  rule 
17f-2.'  The  Commission  staff  estimates 
that  each  fund  offers  an  average  of  3.7 
separate  series  or  portfolios  subject  to 
rule  17f-2.  Each  fund  makes  an  average 
of  97.4  responses  each  year  under  the 
rule,  including  1  response  (requiring  .2 
burden  hours)  per  fund  to  draft  director 
resolutions,  89  responses  per  fund  to 
prepare  notations  of  transactions  ^ 


■  The  Commission's  records  indicate  that 
approximately  135  funds  filed  Form  N-]7f-2  with 
the  Commission  during  calendar  year  2002. 

^  This  number  results  6°om  24  responses  per 
portfolio  multiplied  by  3.7  portfolios  in  the  average 
fund  (24x3.7  =  88.8). 
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(requiring  one  hour  each),  and  7.4 
responses  ^  per  fund  for  fund  personnel 
to  assist  the  independent  public   ' 
accountants  when  they  perform 
unscheduled  verifications  (requiring  10 
burden  hours  each).  Thus,  the  total  hour 
bvu-den  per  fund  is  estimated  to  163.2 
hours  *  Commission  staff  estimates  that 
each  fund  therefore  spends 
approximately  .2  burden  hours  of 
professional  time  at  $60  per  hour 
annually  in  drafting  resolutions!  by 
directors  (.2  x  $60  =  $12),  89  hours  ^  of 
professional  time  at  $60  per  hour 
annually  in  preparing  transaction 
notations  (89  x  $60  =  $5,340),  and  74 
hours  ^  of  clerical  time  at  $16  per  hour 
annually  in  assisting  independent 
public  accounts  perform  unscheduled 
verifications  of  assets  (74  x  $16  = 
$1,184).^  The  total  annual  burden  of 
rule  17f-2's  paperwork  requirements 
thus  is  estimated  to  be  approximately 
22,032  hours  ^  at  an  annual  cost  of 
$882,360.3 

Form  N-17f-2  is  entitled  "Certificate 
of  Accoimting  of  Securities  and  Similar 
Investments  in  the  Custody  of 
Management  Investment  Companies." 
Form  N-17f-2  is  the  cover  sheet  for  the 
accountant  examination  certificates 
filed  under  rule  1 7f-2  of  the  Investment  • 
Company  Act  of  1940  by  registered 
management  investment  companies 
("funds")  maintaining  custody  of 
securities  or  other  investments.  Form 
N-17f-2  facilitates  the  filing  of  the 
accountant's  examination  certificates. 
The  use  of  the  form  allows  the 
certificates  to  be  filed  electronically, 
and  increases  the  accessibility  of  the 
examination  certificates  to  both  the 
Commission's  examination  staff  and 


'  This  number  results  from  2  unscheduled 
verifications  per  portfolio  multiplied  by  3.7 
portfolios  in  the  average  fund  (2  x  3.7  =  7.4 
responses  per  fund). 

*  (1  response  x  .2  burden  hours)  +  (89  responses 
X  1  burden  hour)  .f  (7.4  responses  x  10  burden 
hours)  =  163.2  burden  hours. 

^  89  transaction  notations  per  fund  x  1  hour  =  89 
hours. 

"7.4  verifications  per  fund  x  10  hours  =  74  hours. 

'Each  of  these  hour  burden  estimates  is  based 
upon  conversations  with  attorneys  and  accountants 
familiar  with  the  information  collection 
requirements  of  the  rule.  Commission  staff  relied 
upon  the  Securities  Industry  Association,  Report  on 
Management  and  Professional  Earnings  in  the 
Securities  Industry  (2002)  to  determine  the  hourly 
wage  rates  used  in  the  calculation  of  tliis  estimate. 
Professional  time  is  based  on  the  estimated  average 
wage  for  associate  and  general  counsel  in  the 
securities  industry. 

"  163.2  hours  per  fund  x  135  funds  =  22.032  total 
annual  burden. 

«($12  (for  drafting  resolutions)  +  $5,340  (for 
transaction  notations)  -f  Si, 184  (for  unscheduled 
verifications))  x  135  funds  =  $882,360.  The  annual 
burden  for  rule  17f-2  does  not  include  time  spent 
preparing  Form  N-17f-2.  The  burden  for  Form  N- 
17f-2  is  included  in  a  separate  collection  of 
information. 


interested  investors  by  ensuring  that  the 
certificates  are  filed  under  the  proper 
SEC  file  nimiber  and  the  correct  name 
of  a  fund. 

Under  rule  17f-2,  each  fimd  is 
required  to  file  Form  N-17f-2  at  least 
three  times  a  year  with  the  Commission. 
Commission  staff  estimates  that  it  takes 
approximately  1  hour  per  response  to 
prepare  and  file  a  Form  N-17f-2  with 
the  Commission.  Thus,  the  total  aimual 
burden  of  Form  N-17f-2's  paperwork 
requirement  is  estimated  to  be 
approximately  405  burden  hours.'"  The 
entire  hour  burden  will  be  borne  by 
clerical  staff  at  516  per  hour,  for  a  total 
cost  of  approximately  $6,480  (405 
burden  hours  x  $16  =  $6,480).  The 
increase  in  burden  hours  from  92  to  405 
is  attributable  to  updated  estimates  of 
the  burden  hours  that  reflect  additional 
time  spent  by  professionals  and  clerical 
staff  in  their  compliance  efforts. 

The  estimate  of  average  burden  hours 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act,  and  is  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms. 
Complying  with  the  collection  of 
information  requirements  of  the  rule  is 
mandatory  for  those  funds  that  maintain 
custody  of  their  own  assets.  The 
information  provided  to  the 
Commission  by  the  fund's  independent 
public  accoimtants  about  each 
verification  of  the  fund's  assets  will  not 
be  kept  confidential.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number. 

Please  direct  written  comments 
regarding  the  above  information  to  the 
following  persons:  (i)  Desk  Officer  for 
the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Kenneth 
A.  Fogash,  Acting  Associate  Executive 
Director/CIO,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  5th  Street,  NW., 
Washington,  DC  20549.  Comments  must 
be  submitted  to  OMB  within  30  days  of 
this  notice. 


'"The  Commission  staff  estimates  that  there  are 
135  funds  that  file  Form  N-17f-2  each  year.  Each 
fund  is  required  to  make  three  responses  per  year, 
and  each  response  requires  1  hour  to  prepare.  The 
hour  burden  is  calculated  as  follows:  135 
(respondents)  x  3  (responses  per  fund  per  year)  x 
1  (hours  per  response)  =  405  hours. 


Dated:  May  30.  2003. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-14294  Filed  6-5-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CrTATKm  OF  PREVIOUS 

ANNOUNCEMENT:  68  FR  32781,  June  2, 

2003. 

STATUS:  Closed  Meeting. 

PLACE:  450  Fifth  Street,  NW., 

Washington.  DC. 

DATE  AND  TIME  OF  PREVIOUSLY  ANNOUNCED 

MEETING:  Tuesday.  June  3,  2003  at  2  p.m. 

CHANGE  IN  THE  MEETING:  Time  change. 

The  closed  meeting  scheduled  for 
Tuesday,  June  3,  2003  at  2  p.m.  has  been 
changed  to  Tuesday,  Jime  3,  2003  at  1 
p.m. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact  the  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  June  3,  2003. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  03-14366  Filed  6-3-03;  4:50  pm) 
BILUNG  COOE  S01(Mn-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47954;  File  No.  SR-NASD- 
2003-67] 

Self-Regulatory  Organizations;  Notice 
Of  Filing  and  Immediate  Effecthrenesa 
Of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Regarding  the  Issuance  of 
Market  Participant  Identifiers 

May  30.  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  May  22, 
2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  subsidiary.  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  The 


'15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 
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Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self>ReguUtory  Orgaiiization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  would  enable 
members  that  are  registered  as  market 
makers  or  electronic  communications 
networks  ("ECNs")  to  request  and 
receive  a  second  market  participant 
identifier  ("MMID")  with  which  to  enter 
a  second  Attributable  Quote/Order  in 
the  Nasdaq  Quotation  Montage  or  to 
enter  non-attributable  orders  into  SIZE 
in  SuperMontage.  The  rule  change 
would  be  established  as  a  two-month 
pilot  program  currently  scheduled  to 
begin  on  July  1,  2003.  Nasdaq  will  issue 
a  Head  Trader  Alert  publicly 
annoimcing  the  precise  start  and  end 
dates  of  the  pilot.  The  text  of  the 
proposed  rule  change  is  set  forth  below. 
Proposed  new  language  is  in  italics; 
proposed  deletions  are  in  [brackets]. 
***** 

4613.Character  of  Quotations 

(a)  [Two-Sided]  Quotationls] 
Requirements  and  Obligations 

(1)  Two-Sided  Quote  Obligation.  For 
each  security  in  which  a  member  is 
registered  as  a  market  maker,  the 
member  shall  be  willing  to  buy  and  sell 
such  security  for  its  own  account  on  a 
continuous  basis  and  shall  enter  and 
maintain  a  two-sided  quotation 
("Principal  Quote"),  which  is  attributed 
to  the  market  maker  by  a  special  maker 
participant  identifier  ("MMID")  and  is 
displayed  in  the  Nasdaq  Quotation 
Montage  at  all  times,  subject  to  the 
procedures  for  excused  withdrawal  set 
forth  in  Rule  4619. 

(A)  No  Change. 

(B)  No  Change. 

(2)  For  a  two-month  pilot  period, 
maHcet  makers  and  ECNs  may  request 
the  use  of  a  second  MMID.  A  market 
maker  may  request  the  use  of  a  second 
MMID  for  displaying  Attributable 
Quotes/Orders  in  the  Nasdaq  Quotation 
Montage  for  any  security  in  which  it  is 
registered  and  meets  the  obligations  set 
forth  in  subparagraph  (1)  of  this  rule. 
An  ECN  may  request  the  use  of  a  second 
MMID  for  displaying  Attributable 
Quotes/Orders  in  the  Nasdaq  Quotation 
Montage  for  any  security  in  which  it 
meets  the  obligations  set  forth  in  Rule 
4623.  A  market  maker  or  ECN  that 
ceases  to  meet  the  obligations 
appurtenant  to  its  first  MMID  in  any 
security  shall  not  be  permitted  to  use 
the  second  MMID  for  any  purpose  in 
that  security. 


(3)  Members  that  are  permitted  the 
use  of  second  MMIDs  for  displaying 
Attributable  Quotes/Orders  pursuant  to 
subparagraph  (2)  of  this  rule  are  subject 
to  the  same  rules  applicable  to  the 
members'  first  quotation,  with  two 
exceptions:  (a)  The  continuous  two- 
sided  quote  requirement  and  excused 
withdrawal  procedures  described  in 
subparagraph  (1)  above,  as  well  as  the 
procedures  described  in  Rule 
4710(b)(2)(B)  and  (b)(5).  do  not  apply  to 
market  makers'  second  MMIDs;  and  (b) 
the  second  MMID  may  not  be  used  by 
market  makers  to  engage  in  passive 
market  making  or  to  enter  stabilizing 
bids  pursuant  to  NASD  Rules  4614  and 
4619. 

(b)-(e)  No  Change. 
***** 

IM-4613-1 — Procedures  For  Allocation 
of  Second  Displayable  MMIDs 

Nasdaq  has  a  technological  limitation 
on  the  number  of  displayed,  attributable 
quotations  in  an  individual  security, 
although  it  has  not  reached  that 
maximum  to  date  in  any  security. 
Therefore,  Nasdaq  must  consider  the 
issuance  and  display  of  a  second  MMID 
to  be  a  privilege  and  not  a  right.  Nasdaq, 
has  developed  the  following  method  for 
allocating  the  privilege  of  receiving  and 
displaying  a  second  MMID  in  an 
orderly,  predictable,  and  fair  marmer  on 
a  stock-by-stock  basis. 

Nasdaq  will  automatically  designate  a 
market  maker's  first  MMID  as  a 
"Primary  MMID"  and  its  second  MMID 
as  a  "Secondary  MMID. "  Market  makers 
are  required  to  use  their  Primary  MMID 
in  accordance  with  the  requirements  of 
NASD  Rule  4613(a)(1)  above,  as  well  as 
all  existing  requirements  for  the  use  of 
MMIDs  in  Nasdaq  systems.  Market 
makers'  use  of  Secondary  MMIDs  are 
subject  to  the  requirements  set  forth  in 
NASD  Rule  4613(a)(2)  and  (a)(3)  above, 
including  the  prohibition  on  passive 
market  making.  However,  the  two-sided 
quote  requirement,  and  the  excused 
withdrawal  procedures  under  NASD 
Rule  4619,  and  4710(b)(2)(B)  and  (b)(5) 
will  not  apply  to  the  secondary  MMID. 
Nasdaq  will  automatically  designate 
each  ECN's  MMIDs  as  Primary  and 
Secondary.  Each  ECN  MMID  will  be 
subject  to  the  requirements  of  NASD 
Rule  4623  and  the  existing  ECN 
requirements  of  the  NASD  Rule  4700 
Series.  Members  may  also  use  a 
Secondary  MMID  to  enter  non- 
attributable  orders  into  SIZE. 

Nasdaq,  in  conjunction  with  the 
NASD,  has  developed  procedures  to 
maintain  a  high  level  of  surveillance 
and  member  compliance  with  its  rules 
with  respect  to  members'  use  of  both 
Primary  and  Secondary  MMIDs  to 


display  quotations  in  Nasdaq  systems.  If 
it  is  determined  that  a  Secondary  MMID 
is  being  used  improperly,  Nasdaq  will 
withdraw  its  grant  of  the  Secondary 
MMID  for  all  purposes  for  all  securities. 
In  addition,  if  a  market  maker  or  ECN 
no  longer  fulfills  the  conditions 
appurtenant  to  its  Primary  MMID  (e.g., 
by  being  placed  into  an  unexcused 
withdrawal),  it  may  not  use  the 
Secondary  MMID  for  any  purpose  in 
that  security. 

The  first  priority  of  Nasdaq's  method 
for  allocating  the  privilege  of  displaying 
a  second  MMID  is  that  each  market 
maker  or  ECN  should  be  permitted  to 
register  to  display  a  single  quotation  in 
a  security  under  its  Primary  MMID 
before  any  is  permitted  to  register  to 
display  a  second  quotation  under  a 
Secondary  MMID.  Each  market  maker  or 
ECN  may  register  its  Primary  MMID  to 
display  a  quotation  in  a  security,  on  a 
first-come-first-served  basis.  After  each 
market  maker  or  ECN  has  been 
permitted  to  register  its  Primary  MMID 
to  display  quotations  in  a  stock,  Nasdaq 
will  then  register  Secondary  MMIDs  to 
display  Attributed  Quotes/Orders  in 
that  security  on  a  first-come-first-served 
basis,  consistent  with  the  procedures 
listed  below.  If  Nasdaq  comes  within 
five  MMIDs  of  its  maximum  in  a 
particular  security,  Nasdaq  will 
temporarily  cease  registering  additional 
Secondary  MMIDs  in  that  security  and 
reserve  those  five  remaining  MMIDs  for 
members  that  may  register  their  Primary 
MMID  in  that  stock  in  the  future.  If 
Nasdaq  allocates  those  reserved  MMIDs 
to  members  requesting  Primary  MMIDs 
and  then  receives  additional  requests 
for  Primary  MMIDs,  it  will  use  the 
procedure  described  below  to  reallocate 
Secondary  MMIDs  to  members 
reauesting  Primary  MMIDs. 

For  any  stock  in  which  Nasdaq  has 
reached  the  maximum  numlxr  of 
members  registered  to  display 
quotations,  once  each  month,  Nasdaq 
will  rank  each  of  the  market 
participants  that  has  two  MMIDs  in  the 
stock  according  to  their  monthly  volume 
of  trading,  based  on  the  lower  volume  of 
that  participant's  two  MMIDs.  Nasdaq 
will  withdraw  the  second  MMID  display 
privilege  of  the  lowest  volume 
participant  in  that  ranking  and  assign    ■ 
that  privilege  to  the  first  member  that 
requested  the  ability  to  display  a  second 
quotation.  Nasdaq  will  repeat  this 
process  as  many  times  as  needed  to 
accommodate  all  pending  requests  for 
Primary  and  Secondary  MMIDs.  The 
low-ranking  member(s)  will  lose  the 
ability  to  display  a  second  quotation  in 
that  security  for  that  month,  but  will  still 
be  permitted  to  use  the  second  MMID  to 
enter  non-attributable  orders  into  SIZE 


for  that  security  or  any  other,  and  to 
display  a  second  quote  irt  any  stocks  in 
which  it  is  properly  registered  to  do  so, 
subject  to  the  conditions  described  in 
the  rule  and  this  interpretive  material. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conunission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
conmients  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
^imimaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1..  Purpose 

An  NASD  member  that  registers  as  a 
market  maker  or  ECN  is  permitted  to 
enter  one  two-sided  quotation  per 
seciuity  in  the  Nasdaq  Quotation 
Montage,  and  is  assigned  a  unique 
market  participant  identifier  ("MMID") 
with  which  to  enter  such  quotations. 
The  NASD  4600  Rule  Series  governs  the 
character  of  such  quotations  and  the 
rights  and  obligations  of  members  that 
display  quotations  in  the  Nasdaq 
Quotation  Montage  via  their  MMIDs. 
The  NASD  Rule  4700  Series  sets  forth 
the  rights  and  obligations  of  members 
that  participate  in  the  Nasdaq  National 
Market  Execution  System 
("SuperMontage"),  including  the  entry 
of  quotes  and  orders  and  the  display  of 
quotations.  Numerous  other  NASD  and 
Conunission  rules  govern  the  conduct  of 
members  in  their  use  of  MMIDs  to  enter 
and  execute  orders  and  display  quotes, 
including,  for  example,  NASD  IM- 
2110-2  (the  "Manning  Interpretation"), 
NASD  Rule  6950  (the  "Order  Audit 
Trail  System"),  and  NASD  Rule  2320 
(the  "Best  Execution"  rule). 

Nasdaq  proposes  to  amend  NASD 
Rule  4613(a)  to  permit  market  makers 
and  ECNs  to  request  the  use  of  a  second 
MMID  for  displaying  Attributable 
Quotes/Orders  in  the  Nasdaq  Quotation 
Montage.  A  market  maker  would  be 
entitled  to  request  the  use  of  a  second 
MMID  for  displaying  Attributable 
Quotes/Orders  in  any  security  in  which 
it  is  registered  and  meets  the  obligations 
set  forth  in  NASD  Rule  4613(a)(1). 
including  the  maintenance  of  a 
continuous  two-sided  quotation.  An 


ECN  would  be  entitled  to  request  the 
use  of  a  second  MMID  for  displaying 
Attributable  Quotes/Orders  in  the 
Nasdaq  Quotation  Montage  for  any 
security  in  which  it  meets  the 
obligations  set  forth  in  Ride  4623. 

Members  that  are  permitted  the  use  of 
second  MMIDs  for  displaying 
Attributable  Quotes/Oirders  would  be 
subject  to  the  same  rules  applicable  to 
the  members'  first  quotation.  In  other 
words,  market  makers  that  display  a 
second  Attributable  Quote/Order  would 
be  required  to  comply  with  all  rules 
applicable  to  market  makers  that  display 
a  single  Attributable  Quote/Order,  and 
ECNs  woidd  be  required  to  comply  with 
all  rules  applicable  to  ECNs  in  their 
display  of  Attributable  Quotes/Orders. 
There  would  be  only  two  exceptions  to 
that  general  principle.  First,  the 
continuous  two-sided  quote 
requirement  and  excused  withdrawal 
procedures,  as  well  as  the  procedures 
described  in  NASD  Rule  4710(b)(2)(B) 
and  (b)(5)  would  not  apply  to  market 
makers'  use  of  second  MMIDs.  Second, 
a  market  maker  would  be  permitted  to 
use  only  one  MMID,  its  Primary  MMID, 
to  engage  in  passive  market  making  or 
to  enter  stabilizing  bids  pursuant  to 
NASD  Rules  4614  and  4619.  In  all  other 
respects,  members  would  have  the  same 
rights  and  obligations  in  using  a  second 
MMID  to  enter  quotes  and  orders  and  to 
display  quotations  as  they  do  today. 
Nasdaq  believes  that  the  ability  to 
enter  quotes  and  orders  and  to  display 
quotations  under  a  second  MMID  would 
benefit  the  Nasdaq  meirket  by  enabling 
members  to  contribute  more  liquidity  to 
the  market,  add  to  the  transparency  of 
trading  interest,  and  better  serve  the 
needs  of  investors.  ^  Members  would  use 
the  second  MMID  to  route  orders  and 
quotes  to  SuperMontage  from  different 
units  within  their  firms,  including 
market  making,  arbitrage,  retail,  and 
institutional  trading  desks,  among 
others.  Within  the  same  firm,  these 
desks  serve  a  variety  of  functions  and 
investors,  often  with  different  needs  and 
goals  that  are  accomplished  by  differing 
trading  strategies  or  practices.  Members 
that,  in  the  past,  have  specialized  in  a 
particular  investor  type  or  trading 
practice  have  expanded  and  integrated 
their  operations.  Nasdaq  believes  that 
these  members  require  the  ability  to 
participate  in  Nasdaq  trading  in  new 
ways. 

At  the  same  time,  Nasdaq  believes 
that  it  is  essential  for  it  to  maintain  its 
regulation  of  trading  on  Nasdaq  and  the 


3  Nasdaq  will  assess  no  fees  for  the  issuance  or 
use  of  a  second  MMID,  other  than  the  SEC- 
approved  transaction  fees  set  forth  in  NASD  Rule 
7010. 


same  high  level  of  compliance  with 
NASD  and  Commission  rules  that  it 
believes  it  has  achieved  to  date.  Except 
as  noted  in  the  proposed  rule,  members 
that  use  a  second  MMID  would  be 
required  to  comply  with  all  NASD  and 
Commission  rules  applicable  to  their 
current  use  of  a  single  MMID.  Members 
would  be  prohibited  from  using  a 
second  MMID  to  accomplish  indirectly 
what  they  are  prohibited  from  doing 
directly  through  a  single  MMID.  For 
example,  members  would  not  be 
permitted  to  use  a  second  MMID  to 
avoid  their  Maiming  obligations  under 
IM-2110-2,  best  execution  obligations 
under  NASD  Ride  2320,  or  their 
obligations  under  the  Commission 
Order  Handling  Rules.  Members  would 
be  required  to  continue  to  comply  with 
the  firm  quote  rule,  the  OATS  rules,  and 
the  Commission  order  routing  and 
execution  quality  disclosure  rules.  In 
addition.  Rule  4613(a)  specifically 
prohibits  firms  from  displaying  a  second 
Attributable  Quote/Order  to  engage  in 
passive  market  making  or  to  enter 
stabilizing  bids  because  this  could 
violate  NASD  Rules  4614  and  4619  and 
Commission  Regulation  M.  To  the 
extent  that  the  allocation  of  second 
MMIDs  were  to  create  regulatory 
confusion  or  ambiguity,  every  inference 
would  be  drawn  against  the  use  of  a 
second  MMID  in  a  manner  that  would 
diminish  the  quality  or  rigor  of  the 
regulation  of  the  Nasdaq  market. 
Nasdaq  represents  that  it  has  a 
technological  limitation  on  the  number 
of  displayed,  attributable  quotaticms  in 
an  individual  security,  although  it  has 
not  reached  that  maximum  to  date  in 
any  security.  Therefore,  Nasdaq  must 
consider  the  issuance  and  display  of  a 
second  MMID  to  be  a  privilege  and  not 
a  right.  Nasdaq  has  developed  the 
following  method  for  allocating  the 
privilege  of  receiving  and  displaying  a 
second  MMID  in  an  orderly,  predictable, 
and  fair  manner  on  a  stock-by-stock 
basis. 

Nasdaq  would  automatically 
designate  a  market  maker's  first  MMID 
as  a  Primary  MMID  and  its  second 
MMID  as  a  Secondary  MMID.  Market 
makers  would  be  required  to  use  their 
Primary  MMID  in  accordance  with  the 
requirements  of  NASD  Rule  4613(a)(1), 
as  well  as  all  existing  requirements  for 
the  use  of  MMIDs  in  Nasdaq  systems. 
Market  makers'  use  of  Secondary 
MMID's  would  be  subject  to  the 
requirements  set  forth  in  NASD  Rule 
4613(aK2)  and  (a)(3),  including  die 
prohibition  on  passive  market  making. 
However,  the  two-sided  quote 
requirement,  and  the  excused 
withdrawal  procedures  under  NASD 
Rule  4619,  and  4710(b)(2)(B)  and  (b)(5) 
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would  not  apply  to  the  Secondary 
MMID.  Nasdaq  would  automatically 
designate  each  ECN's  MMIDs  as  Primary 
and  Secondary.  Each  ECN  MMID  would 
be  subject  to  the  requirements  of  NASD 
Rule  4623  and  the  existing  ECN 
requirements  of  the  NASD  Rule  4700 
Series.  Members  would  also  be 
permitted  to  use  a  Secondary  MMID  to 
enter  non-attributable  orders  into  SIZE. 

Nasdaq  represents  that  it,  in 
conjunction  with  the  NASD,  has 
developed  procedures  to  maintain  a 
high  level  of  surveillance  and  member 
compliance  with  its  rules  with  respect 
to  members'  use  of  both  Primary  and 
Secondary  MMIDs  to  display  quotations 
in  Nasdaq  systems.  If  it  were  to  be 
determined  that  a  Secondary  MMID  was 
being  used  improperly,  Nasdaq  would 
withdraw  its  grant  of  the  Secondary 
MMID  for  all  purposes  for  all  securities. 
In  addition,  if  a  market  maker  or  ECN 
were  no  longer  to  fulfill  the  conditions 
appurtenant  to  its  Primary  MMID  (e.g., 
by  being  placed  into  an  unaccused 
withdrawal),  it  would  not  be  permitted 
to  use  the  Secondary  MMID  for  any 
piupose  in  that  security. 

Tne  first  priority  of  Nasdaq's  method 
for  allocating  the  privilege  of  displaying 
a  second  MMID  is  that  each  market 
maker  or  ECN  should  be  permitted  to 
register  to  display  a  single  quotation  in 
a  seciurity  under  its  Primary  MMID 
before  any  is  permitted  to  register  to 
display  a  second  quotation  under  a 
Secondary  MMID.  Each  market  maker  or 
ECN  would  register  its  Primary  MMID  to 
display  a  quotation  in  a  security  on  a 
first-come-first-served  basis.  After  each 
market  maker  or  ECN  has  been 
permitted  to  register  its  Primary  MMID 
to  display  quotations  in  a  stock,  Nasdaq 
would  then  register  Secondary  MMIDs 
to  display  Attributed  Quotes/Orders  in 
that  security  on  a  first-come-first-served 
basis,  consistent  with  the  procedures 
listed  below.  If  Nasdaq  were  to  come 
within  five  MMIDs  of  its  maximum  in 
a  particular  security,  Nasdaq  would 
temporarily  cease  registering  additional 
Secondary  MMIDs  in  that  security  and 
reserve  those  five  remaining  MMIDs  for 
members  that  may  register  their  Primary 
MMID  in  that  stoclTm  the  future.  If 
Nasdaq  were  to  allocate  those  reserved 
MMIDs  to  members  requesting  Primary 
MMIDs  and  were  then  to  receive 
additional  requests  for  Primary  MMIDs, 
it  would  use  the  procediu^  described 
below  to  reallocate  Secondary  MMIDs  to 
members  requesting  Primary  MMIDs. 

For  any  stock  in  which  Nasdaq  has 
reached  the  maximum  number  of 
members  registered  to  display 
quotations,  once  each  month,  Nasdaq 
would  rank  each  of  the  market 
participants  that  has  two  MMIDs  in  the 


stock  according  to  their  monthly  volume 
of  trading,  based  on  the  lower  volume 
of  that  participant's  two  MMIDs.  Nasdaq 
would  withdraw  the  second  MMID 
display  privilege  of  the  lowest  volume 
participant  in  that  ranking  and  assign 
that  privilege  to  the  first  member  that 
requested  the  ability  to  display  a  second 
quotation.  Nasdaq  would  repeat  this 
process  as  many  times  as  needed  to 
accommodate  all  pending  requests  for 
Primary  and  Secondary  MMIDs.  The 
low-ranking  member(s)  would  lose  the 
ability  to  display  a  second  quotation  in 
that  security  for  that  month,  but  would 
still  be  permitted  to  use  the  second 
MMID  to  enter  non-attributable  orders 
into  SIZE  for  that  security  or  any  other, 
and  to  display  a  second  quote  in  any 
stocks  in  which  it  is  properly  registered 
to  do  so,  subject  to  the  conditions 
described  in  the  rule  and  this 
interpretive  material. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act,"  which  requires,  eunong  other 
things,  that  a  registered  national 
securities  association's  rules  must  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanisms  of  a  free 
and  open  market  and  a  national  market 
system,  and  to  protect  investors  and  the 
public  interest.  Nasdaq  believes  that  the 
proposed  rule  change  is  consistent  with 
these  requirements  because  it  will 
facilitate  transactions  in  securities, 
remove  impediments  to  a  free  and  open 
market,  and  protect  investors  by 
improving  the  transparency  and 
efficiency  of  transactions. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 


m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  been 
filed  by  Nasdaq  as  a  "non-controversial" 
rule  change  pursuant  to  section 
19(b)(3)(A)(i)  of  the  Act  s  and 
subparagraph  (f)(6)  of  Rule  19b-4 
thereunder.*^  Consequently,  because  the 
foregoing  proposed  rule  change:  (1)^ 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  from  the  date  on  which  it  was 
filed,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest,^  and  Nasdaq  provided     « 
the  Commission  with  written  notice  of 
its  intent  to  file  the  proposed  rule 
change  at  least  five  days  prior  to  the 
filing  date,  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  and  Rule  19b-4  thereunder. 

At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  Vkrritten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  vmtten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 


'  15  U.S.C.  78o-3(b){6). 


s  15  U.S.C.  78s(b)(3)(A)(i). 

•  1 7  CFR  240. 1 9b-4(f)(6). 

'  Nasdaq  withdrew  its  request  that  the 
Commission  waive  the  30-day  operative  delay  in 
view  of  the  fact  that  the  30-day  operative  delay  will 
have  expired  prior  to  the  scheduled  start  date  of  the 
pilot  program,  July  1,  2003.  Telephone  conversation 
between  Jeffrey  S.  Davis,  Associate  General  Counsel 
Nasdaq,  and  Ann  E.  Leddy,  Attorney,  Division  of 
Market  Regulation,  Commission  (May  30,  2003). 
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the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2003-87  and  should  be 
submitted  by  June  27,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-14257  Filed  6-5-03;  8:45  am] 

BILUNG  CODE  8010-01-P 


SECURmES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47946;  File  No.  SR-NASD- 
2002-148] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  of  Proposed  Rule 
Change  and  Amendment  Nos.  1  and  2, 
and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  to 
Amendment  Nos.  3  and  4  to  the 
Proposed  Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc., 
to  Eliminate  the  Regulatory  Fee  and 
institute  a  Transaction-Based  Trading 
AcUvltyFee 

May  30,  2003. 
I.  Introduction 

On  October  18,  2002,  the  National 
Association  of  Secimties  Dealers,  Inc. 
("NASD")  filed  with  the  Secimties  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-4 
thereimder,^  a  proposed  rule  change  to 
eliminate  the  NASD's  Regulatory  Fee 
and  institute  a  new,  transaction-based 
Trading  Activity  Fee  ("TAF").  The 
NASD  amended  the  proposed  rule 
change  on  November  5,  2002, ^  and 
November  8,  2002.''  The  proposed  rule 
change,  as  modified  by  Amendment 
Nos.  1  and  2,  was  published  for  notice 


and  comment  in  the  Federal  Register  on 
November  19,  2002. ^  The  Commission 
received  23  comments®  on  the 
proposal.^  On  March  18,  2003,  the 


"17  CFR  200.30-3(a)(12). 

'  15  U.S.C.  78s{b)(l). 

*17CFR240.19b-4. 

'See  November  4.  2002  letter  from  Barbara  Z. 
Sweeney,  Senior  Vice  President  ("SVP")  and 
Corporate  Secretary,  NASD,  to  Katherine  A. 
England,  Assistant  Director,  Division  of  Market 
Regulation  ("Division"),  SEC,  and  attachments 
("Amendment  No.  1").  Amendment  No.  1 
completely  replaced  and  superseded  the  original 
proposed  rule  change. 

■*  See  November  7,  2002  letter  from  Barbara  Z. 
Sweeney,  SVP  and  Corporate  Secretary.  NASD,  to 
Katherine  A.  England.  Assistant  Director,  Division, 
SEC,  and  attachments  ("Amendment  No.  2"). 
Amendment  No.  2  completely  replaced  and 
superseded  Amendment  No.  1  and  the  original 
proposed  rule  change. 


*  See  Securities  Exchange  Act  Release  No.  46817 
(November  12,  2002),  67  FR  69784. 

*  There  are  15  comment  letters  submitted  for  the 
instant  proposed  rule  change.  However,  the 
Commission  also  is  considering  comment  letters 
submitted  for  SR-NASI>-2002-98,  SR-NASD- 
2002-147,  SR-NASI>-2003-26  and  SR-NASD- 
2003-73.  See  footnotes  7  and  9,  infra. 

'The  NASD  eliminated  the  Regulatory  Fee  and 
insUtuted  the  TAF  when  it  filed  SR-NASD-2002- 
98.  See  Securities  Exchange  Act  Release  No.  46416 
(August  23,  2002),  67  FR  55901  (August  30,  2002). 
The  proposal  was  effective  upon  filing  with  the 
Commission,  pursuant  to  section  19(b)(3}(A)(ii)  of 
the  Act,  and  Rule  19b-4(f)(2)  thereunder.  15  U.S.C. 
78s(b)(3)(A)(ii),  17  CFR  240.19b-*(f)(2).  The 
Commission  received  10  comments  on  SR-NASD- 
2002-98.  See  September  17,  2002  letter  from  Lanny 
A.  Schwartz,  Philadelphia  Stock  Exchange,  Inc. 
("Phlx"),  to  Jonathan  G.  Katz,  Secretary,  SEC  ("Phlx 
Letter");  September  18,  2002  letter  from  Edward  J. 
Joyce,  President  and  Chief  Operating  Officer,  The 
Chicago  Board  Options  Exchange,  Inc.  ("CBOE"),  to 
Jonathan  G.  Katz,  Secretary,  SEC  ("CBOE  Letter 
#1"):  September  20,  2002  letter  submitted  jointly  by 
The  American  Stock  Exchange  LLC  ^"Amex"), 
CBOE,  the  International  Securities  Exchange,  Inc. 
("ISE"),  The  Options  Qearing  Corporation  ("OCC"). 
The  Pacific  Exchange,  Inc.  ("PCX"),  and  the  Phlx. 
to  Jonathan  G.  Katz,  Secretary,  SEC  ("OCC  Joint 
Letter  #1")  (OCC  Joint  Letter  #1  was  later 
withdrawn.);  September  23,  2002  letter  bom  Susan 
Milligan,  First  Vice  President  and  Special  Counsel, 
OCC,  to  Jonathan  G.  Katz,  Secretary,  SEC  ("OCC 
Joint  Letter  #2")  (withdraws  OCC  Joint  Letter  #1 
and  substitutes  a  new  letter  that  is  identical  to  OCC 
Joint  Letter  #1  except  for  the  removal  of  the  Amex 
as  a  signatory  to  the  letter);  September  27,  2002 
letter  from  Jeffrey  T.  Browrn,  Senior  Vice  President 
("SVP"),  Secretary  and  General  Counsel  ("GC"), 
The  Cincinnati  Stock  Exchange,  Inc.  ("CSE"),  to 
Jonathan  G.  Katz,  Secretary,  SEC  ("CSE  Letter  #1"); 
September  26,  2002  letter  bom  Stuart ).  Kaswell, 
Senior  Vice  President  ("SVP")  and  GC,  The 
Securities  Industry  Association  ("SLA'^,  to  Jonathan 
G.  Katz,  Secretary,  SEC  ("SIA  Letter  #1");  October 
21,  2002  letter  ft^m  Margaret  Wiermanski,  Chief 
-Compliance  Officer,  TD  Securities,  to  Jonathan  G. 
Katz,  Secretary,  SEC  ("TD  Securities  Letter '); 
March  13,  2003  letter  bom  John  Boese,  VP,  Legal 
and  compliance.  The  Boston  Stock  Exchange 
("BSE"),  to  Jonathan  G.  Katz,  Secretary,  SEC  ("BSE 
Letter");  March  27,  2003  letter  bom  Edward  J. 
Joyce,  President  and  Chief  Operating  Officer,  CBOE, 
to  Jonathan  G.  Katz,  Secretary,  SEC  ("CBOE  Letter 
#3);  May  15,  2003  letter  from  Margaret  Wiermanski, 
VP-Comphance,  TD  Options,  LLC,  to  Jonathan  G. 
Katz,  Secretary.  SEC  ("TD  Options  Letter"). 

The  NASD  also  filed  SR-NASD-2002-147.  which 
transformed  the  TAF  into  a  pilot  program, 
scheduled  to  terminate  on  December  31,  2002.  See 
Securities  Exchange  Act  Release  No.  46818 
(November  12,  2002),  67  FR  69782  (November  19, 
2002).  The  Commission  received  eight  comments 
on  SR-NASD-2002-147,  which  were  submitted  as 
joint  letters  for  SR-NASD-2002-147  and  SR- 
NASD-2002-148.  Letters  for  SR-NASIV2002-147 
are  not  listed  separately  in  this  order,  because  they 
are  fully  documented  in  the  list  of  comment  letters 
for  SR-NASD-2002-148. 

Subsequently,  the  NASD  filed  the  instant 
proposed  rule  change  (SR-NASD-2002-148),  which 
contained  substantially  the  same  proposed  rule 
language  as  was  contained  in  SR-NASD-2002-98, 
but  was  submitted  pursuant  to  Section  19(b)(2)  of 
the  Act  to  allow  for  an  additional  notice  and 
comment  period  f>er  the  commenters'  requests.  See 
Securities  Exchange  Act  Release  No.  46817 
(November  12.  2002),  67  FR  69785  (November  19, 


NASD  responded  to  the  comments,  and 
amended  the  proposed  rule  change 
again.8  On  April  14,  2003.  the  NASD 
extended  the  pilot  program  through 
June  1.  2003."  On  May  19,  2003,  the 
NASD  amended  the  proposed  rule 
change  a  fourth  time.i°  This  order 


2002).  The  Commission  received  15  comments  on 
.  SR-NASD-2002-148.  See  December  6,  2002  letter 
from  Edward  J.  Joyce,  President  and  Chief 
Operating  Officer,  CBOE.  to  Jonathan  G.  Kate, 
Secretary,  SEC  ("CBOE  Letter  #2");  December  6. 
2002  letter  from  William  C.  McGowan,  Managing 
Director,  TD  Professional  Execution,  Inc..  to 
Jonathan  G.  Kate,  Secretary.  SEC  ( "TD  ProEx 
Letter");  December  10,  2002  letter  fitjm  Eric  Noll. 
Susquehanna  International  Group.  LLP,  to  Jonathan 
G.  Kate,  Secretary,  SEC  ("Susquehanna  Letter"); 
December  10,  2002  letter  bom  Jeffrey  T.  Brown. 
SVP,  Secretary  and  GC,  CSE,  to.Jonathan  G.  Kate. 
Secretary,  SEC  ("CSE  Letter  #2");  December  9.  2002 
letter  bom  Barry  S.  Augenbraun.  SVP  and  Corporate 
Secretary,  Raymond  James  Financial,  Inc.;  to 
Jonathan  G.  Kate.  Secretary.  SEC  ("Raymond  James 
Letter");  December  9,  2002  letter  from  Stuart  J. 
Kaswell,  SVP  and  GC.  SIA.  to  Jonathan  G.  Kate, 
Secretary,  SEC  ("SLA  Letter  #2");  January  23.  2003 
letter  bom  Mary  McDermott-HoUand.  Vice 
Chairman,  Chair,  Trading  Issues  Committee,  to 
Jonathan  G.  Kate,  Secretary.  SEC  ("STA  Letter"): 
December  11,  2002  letter  from  Darla  C.  Stuckey. 
Corporate  Secretary.  The  New  York  Stock 
Exchange,  Inc.  ("NYSE"),  to  Jonathan  G.  Kate. 
Secretary,  SEC  ("NYSE  Letter  #1");  December  5. 
2002  letter,  submitted  jointly  by  CBOE.  OCC,  ISE, 
PCX,  and  Phlx,  to  Jonathan  G.  Kate,  Secretary,  SEC 
("OCC  Joint  Letter  #3");  BSE  Letter;  CBOE  Letter  #3; 
March  24,  2003  letter  submitted  jointly  by  CBOE, 
OCC,  ISE,  PCX,  and  Phlx,  to  Jonathan  G.  Kate. 
Secretary,  SEC  ("OCC  Joint  Letter  #4");  TD  Options 
Letter;  April  10.  2003  letter  from  Darla  C.  Stuckey, 
Corporate  Secretary,  NYSE,  to  Jonathan  G.  Kate, 
Secretary,  SEC  ("NTYSE  Utter  #2");  May  27,  2003 
letter  from  Gabriel  A.  Duran.  Chief  Compliance 
Officer,  GVR  Company.  LLC.  to  Jonathan  G.  Katz, 
Secretary,  SEC  ( "GVRC  Letter"). 

The  NASD  extended  the  pilot  in  SR-NASD- 
2002-182,  through  March  1.  2003.  The  Commission 
received  no  comments  on  SR-NASD-2002-182. 
The  NASD  extended  the  pilot  through  April  1.  2003 
in  SR-NASD-2003-26.  See  SecuriUes  Exchange  Act 
Release  No.  47436  (March  4,  2003).  68  FR  11422 
(March  10,  2003).  The  Commission  received  two 
comments  on  SR-NASD-2003-26.  NYSE  Letter  #2; 
GVRC  Letter. 

"  See  March  18.  2003  letter  bom  Barbara  Z. 
Sweeney,  SVP  and  Corporate  Secretary.  NASD,  to 
Katherine  A.  England,  Assistant  Director,  Division, 
SEC,  ("NASD  Response  Letter"  or  "Amendment  No. 
3").  In  Amendment  No.  3,  the  NASD  (1)  responded 
to  the  comments;  (2)  incorporated  the' 
interpretations  contained  in  Notices  tq^Members 
02-36  and  02-75  in  the  proposed  rule  language.  See 
also,  March  28,  2003  letter  from  Kathleen  A. 
0"Mara,  Associate  General  Counsel.  Regulatory 
Policy  and  Oversight,  NASD,  to  Katherine  A. 
England,  Assistant  Director,  and  Joseph  Morra, 
Special  Counsel.  Division  of  Market  Regulation, 
SEC  (via  email)  ("NASD  Response  Letter  #2"). 

^See  Securities  Exchange  Act  Release  No.  47685 
(April  16,  2003),  68  FR  20198  (April  24.  2003)  (SR- 
NASD-2003-73).  The  Commission  received  two 
comments  on  the  proposed  rule  change.  See  Mav 
13,  2003  letter  from  Robert  Bellick,  Christopher 
Gust,  Wolverine  Trading,  LLC,  to  Jonathan  G.  Kate, 
Secretary,  SEC  ("Wolverine  Letter");  GVRC  Letter. 

'"See  May  19.  2003  letter  from  Barbara  Z. 
Sweeney;  SVP  and  Corporate  Secretar)'.  NASD,  to 
Katherine  A.  England.  Assistant  Director,  Division. 
SEC  ("Amendment  No.  4").  In  Amendment  No.  4, 
the  NASD  proposes  to  exempt  bom  the  lAK  listed 
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approves  the  proposed  rule  change  as 
modified  by  Amendment  Nos.  1  and  2. 
Simultaneously,  the  Commission 
provides  notice  of  filing  of  Amendment 
Nos.  3  and  4,  and  grants  accelerated 
approval  of  Amendment  Nos.  3  and  4. 

n.  Summary  of  Comments 

The  Commission  received  a  total  of  23 
comment  letters  on  the  NASD's 
proposal  to  eliminate  the  Regulatory  Fee 
and  institute  the  TAF,"  all  of  which 
objected  to  the  proposal,  either  for 
substantive  or  procedural  reasons. '^  The 
following  summary  of  comments 
provides  an  overview  of  the 
commenters'  concerns. 

•  The  NASD  Should  Not  Charge  Its 
Members  for  Services  Related  to 
Transactions  on  Other  Markets,  Where 
the  NASD  Does  Not  Provide  the 
Relevant  Service 

A  number  of  commenters  stated  it  is 
improper  for  the  NASD  to  collect  a  fee 
from  its  members  relating  to 
transactions  on  other  markets,  because 
in  that  case,  other  markets,  not  the 
NASD,  provide  the  relevant  services.'^ 
For  example,  one  commenter  objected  to 
the  NASD's  proposal  to  apply  the  TAF 
to  transactions  for  options  market 
makers  who  are  non-NASD  members 
who  effect  a  transaction  on  an  away 
exchange,  emphasizing  that  the  NASD 
and  the  options  exchanges  share  options 
sales  practice  responsibilities,  and  that 
the  NASD's  responsibilities  "are  likely 
to  decrease,  not  increase  in  the  near 
future."''*  Expanding  on  that  theme. 


options  transactions  for  members  for  which  the 
NASO  is  not  the  designated  options  examining 
authority.  The  NASO  proposes  to  make  this 
amendment  effective  on  January  1,  2004. 

' '  See  footnotes  6.  7  and  9.  supra. 

"  Some  commenters  expressed  their  disapproval 
that  the  NASD  filed  the  initial  TAF  proposal  for 
immediate  effectiveness.  See.  e.g.,  Raymond  James 
Letter.  The  Commission  notes,  however,  that  the 
point  is  moot,  since  the  NASD  subsequently  filed 
SR-NASD-2002-147  and  SR-NASD-2002-148. 
thereby  allowing  for  full  notice  and  comment  on  the 
proposal.  Additionally,  some  commenters  obiected 
to  the  TAF  being  effective  upon  fiUng  with  the 
Commission  because  they  believe  the  lack  of  notice 
and  comment  was  unreasonable,  and  that  it 
imposed  hardship  on  member  firms  that  were 
required  to  make  extensive  programming  changes 
with  insufficient  notice.  SIA  Letter  #1:  Raymond 
James  Letter  at  1-2:  SIA  Letter  »2  at  2.  5.  7. 

"Phlx  Letter  at  1;  CSE  Letter  #1  at  4-5  ("To  go 
outside  its  own  jurisdiction  to  recoup  regulatory 
expenses  without  justification  inappropriately 
places  the  burden  for  the  operation  and  regulation 
of  the  (NASD)  on  other  exchanges.");  TD  Securities 
Letter  (TD  Securities  Letter  concurs  completely 
with  CSE  Letter  #1);  SIA  Letter  «1  at  3;  CBOE  Letter 
«2  at  2;  Susquehanna  Letter  at  1-3;  C^E  Letter  «2 
at  1-2;  STA  Letter  at  2;  NYSE  Letter  #1  at  2  (•*   *   * 
NASD  is  not  empowered  to  act  as  the  primary 
regulator  across  markets  and  over  activities  unique 
to  other  SROs.  Consequently,  no  basis  exists  for  it 
to  impose  such  fees.") 

'♦CBOE  Letter  #2  at  2. 


another  commenter  suggested  that  the 
NASD  provide  more  specific 
information  about  the  costs  to  be  borne 
by  the  NASD,  and  the  relationship  of 
those  costs  to  the  fees  the  NASD  intends 
to  charge,  as  well  as  the  precise 
regulatory  services  the  NASD  performs 
and  the  NASD's  authority  to  impose  fees 
"for  services  not  unique  to  it."'^ 

•  The  TAF  Proposal  Is  Anti-Competitive 
Because  It  Indirectly  Subsidizes  Nasdaq 
by  Effectively  Reducing  the  Cost  of 
Regulatory  Services  the  NASD  Provides 
to  Nasdaq 

Some  commenters  objected  to  the 
proposed  rule  change  on  the  basis  that, 
by  charging  NASD  members  for 
securities  transactions  regardless  of 
where  a  trade  is  executed,  the  NASD  is 
providing  an  indirect  subsidization  to 
Nasdaq  by  reducing  the  cost  to  Nasdaq 
of  regulatory  services  that  the  NASD 
provides  to  Nasdaq. '•*  They  claimed  that 
the  TAF  proposal  is  the  NASD's  and 
Nasdaq's  attempt  to  ensiu^e  that  the 
revenue  stream  generated  by  trading  in 
Nasdaq  securiiies  remains  available, 
asserting  that  the  NASD  is  subjecting 
transactions  on  competing  markets  to 
the  TAF  in  an  effort  to  subsidize 
Nasdaq's  regulatory  burden. "^ 

•  Applying  the  TAF  to  Listed  Options 
Transactions  That  Are  Cleared  by  NASD 
Members  Is  Inappropriate 

Several  commenters  said  that 
applying  the  TAF  to  listed  options 
transactions  that  are  cleared  by  NASD 
members  is  inappropriate  because  the 
NASD's  regulatory  responsibility  for  the 
listed  options  market  is  minimal.'" 
Making  a  similar  point,  but  from  the 
opposite  perspective,  a  number  of 
commenters  said  the  TAF  is  inequitable 
because  the  NASD  will  not  apply  the 
TAF  to  many  over-the-counter 
instruments,  such  as  debt  and  variable 
annuities,  where  the  NASD  has  primary 
regulatory  responsibility.'^ 


"NYSE  Letter  #1  at  2. 

'»  Phlx  Letter  at  2;  CSE  Utter  #1  at  8-9;  CSE 
Letter  «2  at  3. 

"See,  e.g.,  CSE  Letter  #1  at  3-4;  NYSE  Letter  #1 
at  1  ("*  *   *  NASD  plans  to  capture  new  revenue 
sources  so  as  to  supplant  and  supplement  fees  lost 
when  Nasdaq  securities  began  to  trade  on  markets 
other  than  the  Nasdaq.  Thus,  the  NASD  proposes 
to  impose  regulation-related  costs  to  fill  a  shortfall 
caused  by  competitively  induced  market  share  loss. 
This  approach  clearly  is  anti-competitive.");  BSE 

Letter  at  2  ( they  are  attempting  to  regain 

market  share  through  anti-competitive  rules 
). 

">CBOE  Letter  #1  at  1-2;  CBOE  Letter  #2  at  2;  TD 
ProEx  Letter  at  1;  Susquehanna  Letter  at  2;  STA 
Letter  at  2;  BSE  Letter  at  4. 

■•CBOE  Letter  #1  at  2:  OCC  Joint  Letter  #2  at  1- 
2:  CBOE  Letter  #2  at  2;  TD  ProEx  Letter  at  1;  STA 
Letter  at  3;  OCC  Joini  LeUer  #3  at  3-4. 


•  The  TAF  Proposal  Sets  a  Dangerous 
Precedent;  a  Single  Transaction  Could 
Incur  Multiple  Charges,  Regardless  of 
Regulatory  Responsibilities  or  Nexus  of 
Business  Interest 

Some  commenters  expressed  concern 
about  the  precedent  the  TAF  proposal 
would  set,  where  other  self-regulatory 
organizations  ("SROs")  might  impose 
fees  on  transactions  executed  on 
markets  for  which  the  SRO  performs  no 
regulatory  tasks,  or  for  which  the  SRO 
has  no  business  interest.^o  However, 
one  commenter  acknowledged, 
"assessing  a  fee  on  trading  activity 
occurring  in  other  markets  may  be 
justified  given  the  NASD's 
responsibility  for  member  regulation 

•  *  *"  (Emphasis  in  original). 2' The 
commenter  suggested  that  this  concept 
is  unprecedented,  and  that  the  impact 
should  be  examined  carefully,  given  the 
concern  that  other  self-regulatory 
organizations  may  impose  similar  fees, 
resulting  in  firms  possibly  paying 
considerably  more  than  what  is  fair  for 
regulation.22 

•  The  Interpretations  in  Notices  to 
Members  02-75  and  02-63  Should  Be 
Included  in  the  Proposed  Rule  Language 

Notice  to  Members  02-75  states  the 
TAF  is  not  imposed  on  transactions  for 
non-member  broker-dealers  who  clear 
through  an  NASD  member,  unless  the 
NASD  clearing  member  firm  also  acts  as 
executing  broker  in  the  transaction. 
Also,  Notice  to  Members  02-63  states 
that  transactions  effected  on  a  national 
securities  exchange  by  a  dually 
registered  specialist  or  floor  based 
market  maker  will  not  be  subject  to  the 
TAF.  Several  commenters  suggested  that 
this  language  be  included  in  the 
proposed  rule  language,  to  ensure  that 
the  language  is  not  removed  from  the 
rule  without  the  filing  of  a  proposed 
rule  change.  23 


2"  See,  e.g.,  CBOE  Letter  #1  at  2;  OCC  Joint  Letter 
#2  at  2  ("NASD  should  not  be  permitted  to  generate 
revenue  and  raise  the  costs  of  trading  on  the  options 
exchanges  without  a  showing  that  the  amount  of  the 
TAF  is  limited  to  the  recovery  of  its  costs  in 
connection  with  regulating  listed  options.");  CBOE 
Letter  #2  at  3;  TD  ProEx  Letter  at  2-3;  STA  Letter 
at  2;  OCC  Joint  Letter  #3  at  4;  BSE  Letter  at  2,  4. 

"  SIA  Letter  #2  at  6. 

"Id.  ("Given  this  significant  expansion  of  the 
scope  of  the  fee,  and  the  possible  precedential  effiact 
it  may  have  in  the  industry,  we  believe  that  the 
NASD  should  be  required  to  provide  in  more  detail 
a  fair  and  reasonable  basis  for  expanding  the  scope 
of  the  TAF  to  cover  transactions  executed  in  any 
market.") 

23  CBOE  Letter  #2  at  2  and  Susquehanna  Letter  at 
2  (regarding  Notice  to  Members  02-75);  TD  I^Ex 
Letter  at  3  (regarding  Notice  to  Members  02-63); 
OCC  Joint  Letter  *3  at  6  (regarding  both  Notices  to 
Members). 
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•  The  NASD  Could  Raise  the  Fee  at  Any 
Time 

Some  commenters  expressed  concern 
that  the  NASD  could  raise  the  fee  at  any 
time,  within  its  own  discretion  without 
notice  and  comment  and  Commission 
approval.  2* 

•  The  Proposed  Rule  Language  is  Vague 
and  Discretionary 

One  commenter  stated  that  the 
proposed  rule  language  was  ambiguous, 
and  that  such  vagueness  would  allow 
the  NASD  to  "arbitrarily  apply  the  fees 
to  certain  members  while  exempting 
others."  ^s  The  same  commenter  said 
that  the  proposed  rule  language  that 
allows  the  NASD  to  exempt  other 
seciirities  and  transactions  as  it  deems 
appropriate  would  provide  the  NASD 
with  discretion  to  create  exemptions 
without  having  to  present  the 
exemptions  to  the  Commission  for 
approval.26 

m.  The  NASD's  Response  to  Comments 

The  NASD  responded  to  the 
comments,27  discussing  its  rationale  for 
the  structure  of  its  TAF  proposal,  and 
modifying  the  proposal  to  accommodate 
some  of  the  commenters'  concerns.  The 
NASD's  responses  to  tJ|p  more 
significant  issues  are  addressed  below. 

The  NASD  clarified  that  the  TAF  is  to 
be  used  only  to  fund  its  member 
regulatory  activities  in  a  variety  of  areas 
such  as  "sales  practices,  routine 
examinations,  financial  and  operational 
reviews,  new  member  applications, 
enforcement*   *   *"_  wherever  such 
member  activity  occurs.^s  Although  the 
NASD  will  regulate  activities  of  its 
members  in  all  securities,  including 
Nasdaq  securities,  the  NASD  states  that 
revenues  from  the  TAF  will  not  fund 
regulatory- activities  of  the  Nasdaq  stock 
market,  and  also  states  that  Nasdaq  will 
not  receive  any  subsidy  based  on  the 
TAF.29 

Regarding  suggestions  that  the  TAF 
proposal  is  unfair  or  inequitable,  the 
NASD  stated  that  it  chose  to  model  the 
TAF  after  the  SEC's  Section  31  fee  to 
simplify  its  framework  for  recouping  its 
regulatory  costs,  and,  in  part,  to 
minimize  the  programming  impact  on 
firms.30  Debt,  mutual  funds,  and 


"CBOE  Utter  #2  at  3  ("Even  though  the  current 
level  of  the  TAF  options  fee  is  relatively  small,  the 
NASD  could  raise  the  fee  at  any  time.  Once  the 
NASD  establishes  the  precedent  that  it  can  tax 
options  trades,  there  will  be  little  check  on  its 
ability  to  raise  the  fee  substantially.");  Susquehanna 
Letter  at  3. 

"CSE  Letter  #2  at  3. 

»W. 

"  See  footnote  8,  supra. 

2»  NASD  Response  Utter  #1  at  3^. 

»W.  at4. 

30  W. 


variable  annuities  were  excluded  bom 
the  TAF,  in  keeping  with  this  model, 
and  the  NASD  set  its  Personnel 
Assessment  and  Gross  Income 
Assessment  rates  at  a  level  designed  to 
ensiu^  that  regulatory  expense  levels  for 
such  products  were  frinded  fairly  and 
adequately.3'  The  NASD  asserted  that 
listed  options  are  properly  assessed 
under  the  TAF,  since  the  NASD 
maintains  regulatory  responsibility  for 
its  members  for  options,  and  the  "NASD 
continues  to  assume  the  largest  share  of 
options  self-regulatory  allocation 
through  the  Options  Self-Regulatory 
Coimcil."  32  Furthermore,  the  NASD 
stated  that  its  current  costs  for  options 
regulation  exceed  the  revenue  the  NASD 
anticipates  receiving  from  this  portion 
oftheTAF.33 

In  response  to  the  commenters' 
concern  that  the  TAF  proposal  does  not 
contain  the  exemptions  to  the  TAF 
provided  in  Notices  to  Members  02-63 
and  02-75,  the  NASD  amended  the 
proposed  rule  change  to  accommodate 
the  commenters'  request. ^^ 

With  regard  to  comments  that  suggest 
that  the  NASD  has  not  established  a 
clear  nexus  between  the  TAF  and  the 
corresponding  NASD  regulatory 
responsibilities,  the  NASD  maintained 
that  its  mandate  is  broad,  and  that  its 
regulatory  obligations  "exist  separate 
and  apart  from  any  market-specific  rules 
and  obligations."  35  Additionally,  the 
NASD  filed  Amendment  No.  4,  which 
creates  an  exemption  from  the  TAF  for 
listed  options  transactions  for  members 
for  which  the  NASD  is  not  the 
designated  options  examining  authority. 

IV.  Discussion  and  Commission 
Findings 

The  Commission  has  reviewed 
carefully  the  proposed  rule  change,  the 
comment  letters,  and  the  NASD's 
response  to  the  comments,  and  finds 
that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 


"W.ats. 
"W. 


"  In  response  to  some  commenters'  assertion  that 
the  NASD  should  codify  the  exemption  discussed 
in  Notice  to  Members  02-75  for  non-member 
broker-dealers  that  clear  through  an  NASD  member 
broker-dealer,  unless  the  NASD  member  executes 
the  transaction,  the  NASD  stated  that  the  NASD 
does  not  assess  a  fee  on  a  non-NASD  member  for 
its  role  in  effecting  a  transaction,  regardless  of 
where  the  transaction  is  cleared;  however,  if  an 
NASO  member  clearing  firm  acts  as  executing 
broker  for  a  non-NASD  member  broker-dealer 
correspondent,  the  NASD  will  assess  a  fee  to  the 
NASD  clearing  member.  The  NASD  does  not 
believe  this  qiialifies  as  an  exemption  to  the  TAF, 
and  therefore,  does  not  think  it  should  be  included 
in  the  rule. 

«W.  at5-6. 


thereimder  applicable  to  a  national 
securities  association  ^"^  and,  in 
particular,  the  requirements  of  section 
15A{b)(5)  of  the  Act.3'  Section  15A(b)(5) 
requires,  among  other  things,  that  the 
rules  of  a  national  seciuities  association 
provide  for  the  equitable  allocation  of 
reasonable  dues.  fees,  and  other  charges 
among  members  and  issuers  and  other 
persons  using  any  facility  or  system 
which  the  association  operates  or 
controls.  The  Commission  finds  that  the 
elimination  of  the  Regulatory  Fee,  and 
the  implementation  of  the  TAF,  as 
described  in  the  instant  proposed  rule 
change,  is  consistent  with  section 
15A(b)(5)  of  the  Act,  in  that  the  proposal 
is  reasonably  designed  to  recover  NASD 
costs  related  to  regulation  and  oversight 
of  its  members. 

The  Commission  recognizes  the 
difficulties  inherent  in  restnictiu-ing  the 
NASD's  regulatory  fees,  and  believes 
that  the  NASD  has  done  so  in  a  manner 
that  is  fair  and  reasonable.  The 
Commission  believes  that  the  NASD's 
proposed  TAF,  in  conjunction  with  the 
Gross  Income  Assessment,  is  reasonably 
tailored  to  apportion  fees  based  on  the     . 
regulatory  services  the  NASD  provides. 

With  respect  to  the  commenters' 
assertion  that  the  NASD  should  not 
charge  its  members  with  respect  to 
transactions  on  other  markets,  a 
conclusive  factor  in  the  Commission's 
approval  of  the  rule  is  the  NASD's  broad 
responsibilities  with  respect  to  its 
members'  activities,  irrespective  of 
where  securities  transactions  take  place. 
As  a  national  securities  association,  the 
NASD  has  the  responsibility  to  oversee 
its  members'  finances  and  conduct 
toward  their  customers,  except  in 
limited  circumstances  where  this 
responsibility  is  allocated  to  another 
SRO.  The  "NASD's  responsibility  exists 
even  if  the  conduct  involves  a 
transaction  executed  on  a  market  not 
directly  regulated  by  the  NASD.  With 
respect  to  its  members  doing  business  >| 

with  the  public,  the  NASD  inciu-s  costs 
to  regulate  its  members  through 
financial  responsibility  reviews, 
examinations,  and  other  compliance 
monitoring. 

The  NASD's  proposal  uses  volume  of 
transactions  as  a  means  of  allocating 
regulatory  costs  to  its  members,  in 
addition  to  gross  income  and  persormel 
fees.  Assessing  fees  in  relation  to 
transactions  correlates  to  heightened 
NASD  responsibilities  regarding  firms 
that  engage  in  the  trading.  In  most  cases. 


^  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

"15U.S.C.78o-3(b)(5). 
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the  NASD  has  direct  responsibility  to 
oversee  the  firm's  dealing  with  the 
public  in  effecting  the  transactions;  the 
NASD  may  also  have  responsibility  to 
oversee  the  impact  of  the  trading  on  the 
firm's  financial  condition.  In  most  cases, 
where  responsibility  for  certain  member 
activities  has  been  allocated  to  other 
SROs,  the  NASD  retains  responsibility 
for  other  member  functions.  Thus,  while 
trading  activity  is  not  wholly  correlated 
to  the  full  range  of  NASD  responsibility 
for  members  in  all  instances,  the 
Commission  believes  that  they  are 
closely  enough  connected  to  satisfy  the 
statutory  standard.  To  more  narrowly 
tailor  the  transaction  fees  to  regulatory 
duties,  the  NASD  filed  Amendment  No. 
4  to  create  an  exemption  from  the  TAF 
for  listed  options  transactions  of 
members  for  which  the  NASD  is  not  the 
designated  options  examining  authority. 
The  Commission  is  granting  accelerated 
approval  of  Amendment  Nos.  3  and  4  to 
ensure  that  these  changes  are  made 
simultaneously  with  the  approval  of  the 
TAF  proposal. 3*  The  Commission  is 
satisfied  that  the  NASD  has  made  a  good 
faith  effort  to  exclude  those  types  of 
transactions  where  there  does  not  exist 
a  substantial  nexus  to  the  NASD's 
regulatory  responsibilities. 

The  Commission  does  not  believe  that 
approval  of  the  NASD's  TAF  proposal 
opens  the  door  to  the  imposition  of  fees 
on  transactions  exe(:uted  on  markets  for 
which  an  SRO  either  has  little  or  no 
nexus  to  regulatory  tasks  performed  by 
the  SRO  or  for  which  the  SRO  has  no 
business  interest.  In  setting  their  fees, 
the  SROs  must  meet  the  statutory 
standard  established  in  sections 
6(b)(5)  3"  and  15A(b)(5)  of  the  Act."" 
Most  SROs  do  not  have  the  broad  aegis 
of  the  NASD  regarding  members' 
customer  business,  and  so  will  not  have 
a  regulatory  nexus  to  support  a 
transaction  fee  applicable  to  other 
markets. 

The  NASD  currently  excludes  debt, 
mutual  funds,  and  variable  annuities 
from  the  scope  of  the  TAF,  because  of 
difficulties  of  measurement.  The 
Commission  urges  the  NASD  to 
consider  ways  to  take  into  account 


■^*  The  Commission  notes  that  an  SRO  may  not 
grant  exemptions  to  its  rules  unless  the  SRO  has 
Commission-approved  rules  that  gives  it  the 
authority  to  do  so.  Furthermore,  where  such 
authority  exists,  an  SRO  must  file  a  proposed  rule 
change  to  grant  an  exemption,  unless  the 
circumstances  for  the  exemption  are  truly  unique. 
The  NASD  stated  the  exemption  created  by 
Amendment  No.  4  will  be  implemented  on  January 
1,2004. 

»15U.S.C.78f(b)(5). 

«»15  U.S.C.  78o-3(b)(5).  In  reviewing  other 
similar  fee  proposals,  the  Commission  will,  as  it  has 
done  here,  examine  the  proposals  to  ensure  that  the 
costs  home  by  firms  are  commensurate  with  the 
functions  performed. 


activity  in  all  the  areas  the  NASD  must 
oversee,  to  better  allocate  regulatory 
costs  to  these  activities."^ 

Similarly,  the  Commission  does  not 
share  the  commenters'  concern  that  the 
NASD  could  raise  the  TAF  at  any  time. 
The  NASD  must  file  any  proposed 
changes  to  the  TAF  with  the 
Commission,  and  the  NASD  has  agreed 
to  file  all  future  changes  to  the  TAF  for 
full  notice  and  comment  pursuant  to 
section  19(b)(2)  of  the  Act."^  Therefore, 
if  the  NASD  wishes  to  modify  the  TAF 
in  the  future,  the  NASD  must  file  a 
proposed  rule  change  pursuant  to 
section  19(b)(2)  of  the  Act,"^  for  notice, 
public  comment,  and  approval  by  the 
Commission. 

In  response  to  the  commenters' 
concerns  that  the  interpretations 
contained  in  Notice  to  Members  02-63 
and  Notice  to  Members  02-75  could  be 
revoked  or  modified  at  any  time,  the 
NASD  filed  Amendment  No.  3  to 
include  the  relevant  language  in  the 
proposed  rule  language. 

The  Commission  finds  good  cause  for 
approving  proposed  Amendment  Nos.  3 
and  4  before  the  30th  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  The  NASD  filed 
Amendment  Nos.  3  and  4  in  response  to 
comments  it  received  after  publication 
of  the  notice  of  filing  of  the  proposed 
rule  change,  to  address  certain 
commenters'  concerns.  Because 
Amendment  Nos.  3  and  4  are  responsive 
to  commenters'  concerns,  the 
Commission  finds  good  cause  for 
accelerating  approval  of  the  proposed 
rule  change,  as  modified  by  Amendment 
Nos.  3  and  4. 

The  Commission  expects  that  the 
NASD  will  continue  to  monitor  the 
manner  in  which  the  TAF  is 
implemented,  and  will  take  whatever 
steps  are  necessary  to  ensure  that  the 
fees  remain  consistent  with  the  mandate 
established  in  section  15A(b)(5)  of  the 
Act,"*"  so  that  the  TAF  remains 


<>  Although  the  NASD  did  not  delineate  its 
responsibility  for  regulating  trading  in  the  over-the- 
counter  market  in  unlisted  securities,  the 
Commission  believes  thai  the  NA.SD  indeed 
shoulders  such  a  responsibility,  and  that  it  should 
devote  an  appropriate  portion  of  the  TAF  to 
expanding  and  enhancing  its  examination  and 
surveillance  programs  in  that  particular  area.  In  this 
connection,  the  Commission  notes  that  ik  approved 
recently  an  NASD  proposal  that  will  give  the  NASD 
access  to  real-time  quotation  activity  in  such 
securities.  See  Securities  Exchange  Act  Release  No. 
47587  (March  27,  2003),  68  FR  16328  (April  3. 
2003)  (SR-NASD-2000-*2)(approval  order).  The 
Commission  expects  the  NASD  to  devote 
appropriate  resources  to  take  advantage  of  this 
expanded  information. 

«2 15  U.S.C.  78s(b)(2).  See  NASD  Response  Utter 
#2. 

"  15  U.S.C.  78s(b)(2). 

**  15  U.S.C.  7Bo-3(b)(5). 


equitable,  as  well  as  consistent  with  the 
NASD's  expressed  goal. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  Nos. 

3  and  4,  including  whether  Amendment 
Nos.  3  and  4  are  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  Amendment  Nos.  3  and 

4  that  are  filed  with  the  Commission, 
and  all  written  communications  relating 
to  Amendment  Nos.  3  and  4  between 
the  Commission  and  any  person,  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD. 

All  submissions  should  refer  to  file 
number  SR-NASD-2002-148  and 
should  be  submitted  by  Jime  27,  2003. 

VI.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"*  that  the 
proposed  rule  change  (SR-NASD-2002- 
148),  as  modified  by  Amendment  Nos. 
1  and  2,  be,  and  it  hereby  is,  approved, 
and  that  Amendment  Nos.  3  and  4  to  the 
proposed  rule  change  be,  and  hereby 
are,  approved  on  an  accelerated  basis. 

For  the  Commissioh,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  03-14258  Filed  6-5-03:  8:45  amj 

BILLING  COOC  8010-01-l> 


« 15  U.S.C.  78s(b)(2). 

« 17  CFR  200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47949;  File  No.  SR-NASD- 
2001-75] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  of  Proposed  Rule 
Change  and  Amendment  No.  1  by  ttte 
National  Association  of  Securities 
Dealers,  Inc.,  and  Notice  of  Rling  and 
Order  Granting  Accelerated  Approval 
of  Amendment  No.  2  To  Make 
Permanent  a  Pilot  Amendment  to' 
NASD  Rule  4120  Relating  to  Nasdaq's 
Authority  To  initiate  and  Continue 
Trading  Halts 

May  30,  2003. 

I.  Introduction 

On  October  18.  2001,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  through  its 
subsidiary,  The  Nasdaq  Stock  Market, 
Inc.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934- ("Act")  >  and  Rule 
19b— 4  thereunder,^  a  proposed  rule 
change  to  make  permanent  a  pilot 
amendment  to  NASD  Rule  4120  relating 
to  Nasdaq's  authority  to  initiate  and 
continue  trading  halts  in  circumstances 
where  Nasdaq  believes  that 
extraordinary  market  activity  in  a 
security  listed  on  Nasdaq  is  caused  by 
the  misuse  or  malfunction  of  an 
electronic  quotation,  communication, 
reporting,  or  execution'system.  On 
January  28,  2002,  Nasdaq  amended  the 
proposal.  3  The  proposed  rule  change,  as 
modified  by  Amendment  No.  1 ,  was 
published  for  notice  and  comment  in 
the  Federal  Register  on  February  5, 
2002.4 

The  Commission  received  one 
comment  letter  on  the  proposed  rule 
change.^  On  April  14,  2003,  Nasdaq 


>  15  U.S.C.  78s(b)(l). 
'M7CFR240.19b-». 

3  See  January  25.  2002  letter  from  Mary  M. 
Dunbar,  Vice  President,  Nasdaq,  to  Katherine  A. 
England.  Assistant  Director,  Division  of  Market 
Regulation  ("Division"),  SEC,  and  attachments 
("Amendment  No.  1").  Amendment  No.  1 
completely  replaced  and  superseded  the  original 
proposal. 

*  See  Securities  Exchange  Act  Release'No.  45355 
(January  29.  2002),  67  FR  5351. 

>  See  October  2,  2002  letter  from  Richard  T. 
Chase,  Executive  Vice  President,  Member  Firm 
Regulation.  The  American  Stock  Exchange  LLC 
("Amex"),  to  Jonathan  G.  Katz,  Secretary.  SEC 
("Amex  Letter").  In  its  comment  letter,  the  Amex 
expressed  its  support  of  Nasdaq's  efforts  to  protect 
investors  and  the  public  interest  through  the  use  of 
trading  halts.  The  Amex  further  stated  that  Nasdaq 
should  clarify  that  Nasdaq's  "authority  to  determine 
what  is  and  what  is  not  extraordinary  market 
activity  is  limited  to  transactions  within  its 
jurisdiction  and  does  not  extend  to  transactions 


again  amended  the  proposed  rule 
change.^  This  order  approves  the 
proposed  rule  change  as  modified  by 
Amendment  No.  1 ,  and,  simultaneously, 
the  Commission  provides  notice  of 
filing  of  Amendment  No.  2  and  grants 
accelerated  approval  of  Amendment  No 
2. 

n.  Discussion  and  Commission 
Findings 

The  Commission  has  reviewed 
carefully  the  proposed  rule  change  and 
the  comment  letters,  and  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the- 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
association  ^  and,  in  particular,  the 


within  the  jurisdiction  of  other  self-regulatory 
organizations."  Amex  Letter  at  2.  The  Amex 
expressed  no  objection  to  Nasdaq's  proposal  if  it  is 
applied  to  situations  that  involve  a  Nasdaq  system 
or  the  system  of  a  broker-dealer  or  electronic 
communications  network  that  is  a  Nasdaq  member 
fum  and  over  which  Nasdaq  has  regulatory 
authority.  Id.  Nasdaq  opposed  the  proposed  rule 
change  to  the  extent  that  Nasdaq  wants  to  regulate 
the  systems  of  UTP  exchanges  over  which  Nasdaq 
has  no  regulatory  authority.  Id.  The  Amex  further 
stated  that  any  authority  for  additional  regulation 
uf  activity  in  Nasdaq  securities  having  an  inter- 
market  impact  should  be  exercised  pursuant  to  the 
Reporting  Plan  for  Nasdaq-Listed  Securities  Traded 
on  Exchanges  on  an  Unlisted  Trading  Privilege 
Basis.  Id. 

The  Commission  notes  that  Instinet  Corporation 
("Instinet")  flled  a  comment  letter  in  response  to 
SR-NASD-2001-37,  the  proposed  rule  change  that 
established  the  pilot  amendment  to  NASD  Rule 
4120.  See  July  27,  2001  letter  from  Jon  Kroeper, 
First  Vice  President — Regulatory  Policy/Strategy, 
Instinet,  to  Jonathan  G.  Katz.  Secretary. 
Commission.  Instinet  stated  that  the  proposed  rule 
change  (1)  failed  to  properly  define  "extraordinary 
market  activity;"  (2)  lacked  objective  standards  for 
Nasdaq  to  make  a  determination  to  initiate  and 
terminate  trading  halts;  and  (3)  should  be  amended 
to  allow  NASD  Regulation.  Inc.  to  initiate  and 
terminate  trading  halts  based  on  extraordinary 
market  activity  instead  of  Nasdaq.  Because 
Instinct's  comment  letter  essentially  addresses  the 
same  issues  in  the  instant  filing,  the  Commission 
has  considered  Instinet's  letter  in  approving  the 
instant  proposed  rule  change. 

^See  April  11,  2003  letter  from  John  M.  Yetter, 
Assistant  General  Counsel,  Nasdaq,  to  Katherine  A. 
England,  Assistant  Director,  Division,  SEC,  and 
attachments  ("Amendment  No.  2").  In  Amendment 
No.  2,  Nasdaq  proposes  changes  to  clarify  the  effect 
of  a  trading  halt  under  the  rule  on  exchanges 
trading  Nasdaq  securities  on  an  unlisted  trading 
privileges  basis,  as  well  as  the  NASD's  Alternative 
Display  Facility.  Nasdaq  filed  Amendment  No.  2  in 
response  to  concerns  the  Amex  raised,  and 
discussed  the  proposed  rule  change  with  members 
of  the  UTP  Operating  Committee  on  October  23, 
2002.  See  Amendment  No.  2  at  4.  At  that  time, 
Nasdaq  asked  that  members  of  the  UTP  Operating 
Committee  inform  Nasdaq  of  objections  either  to  the 
permanent  adoption  of  the  proposed  rule  as 
amended,  or  to  the  conclusion  that  a  trading  halt 
initiated  pursuant  to  the  proposed  rule  would 
constitute  a  regulatory  halt  under  the  UTP  Plan.  At 
the  time  Nasdaq  filed  Amendment  No.  2,  Nasdaq 
had  received  no  objections. 

'  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the,  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 


requirements  of  Section  15A  of  the  Act," 
which  requires,  among  other  things,  that 
a  registered  national  securities 
association's  rules  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  protect  investors  and  the  public 
interest. 

The  Commission  believes  that,  in 
circumstances  where  the  misuse  or 
medfunction  of  electronic  systems  that 
trade  Nasdaq-listed  securities  may 
impact  the  price  and  volume  of 
transactions  in  such  securities,  Nasdaq 
should  have  the  authority  to  halt  trading 
in  an  affected  security  until  the  problem 
can  be  addressed.  Such  a  decision  to 
halt  trading  requires  Nasdaq  to  make  a 
determination  that  the  action  is 
necessary  for  the  protection -of  investors 
and  the  public  interest  pursuant  to 
NASD  Rule  4120.  Nasdaq  has  stated 
"the  rule  would  not  be  invoked  merely 
because  a  system  malfunction  rendered 
a  particular  venue  for  transactions  in  a    - 
security  temporarily  unavailable,  nor 
would  it  be  applied  in  other 
circumstances  where  the  system 
problems  of  an  individual  firm  or 
market  center  did  not  give  rise  to 
extraordinary  market  activity."  » 
Instead,  Nasdaq  states  the  rule  is 
intended  to  address  circumstances 
where  there  is  "a  market-wide 
regulatory  concern  that  system  misuse 
or  malfunction  is. likely  to  harm 
investors  by  leading  them  to  enter  into 
transactions  whose  terms  are  materially 
influenced  by  the  misuse  or 
malfunction."  '"  Nasdaq  also  states  that 
it  will  terminate  trading  halts  initiated 
under  the  rule  "as  soon  as  Nasdaq  can 
conclude  that  the  system  misuse  or 
malfunction  will  no  longer  have  a 
material  effect  on  the  market  for  the 
security  that  is  the  subject  of  the  halt  or 
that  system  misuse  or  malfunction  is  not 
the  cause  of  an  instance  of  extraordinary 
market  activity." ''  The  Commission 
believes  that  the  proposed  rule  change 
is  consistent  with  the  Act,  and  believes 
that  the  proposed  rule  may  assist 
Nasdaq  in  exercising  its  responsibility 
to  maintain  fair  and  orderly  markets. 

The  Commission  notes  that  Nasdaq, 
in  Amendment  No.  2,  indicates  that  it 
believes  that  trading  halts  instituted  by 
Nasdaq  under  the  proposed  rule  would 
constitute  "regulatory"  trading  halts 
imder  the  Reporting  Plan  for  Nasdaq- 
Listed  Securities  Traded  on  Exchanges 
on  an  Unlisted  Trading  Privilege  Basis 
("Reporting  Plan").  Under  the  Reporting 


■15  U.S.C.  780-3. 

»  Amendment  No.  2  at  2-3. 

•"W.  at3. 
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Plan,  regulatory  trading  halts  instituted 
by  Nasdaq  would  be  honored  by 
exchanges  trading  Nasdaq  securities  on 
an  unlisted  trading  privileges  basis 
("UTP  Exchanges")  and  the  NASD's 
Alternative  Display  Facility  ("ADF") 
participating  in  the  Reporting  Plan 
(collectively,  "Plan  Participants").  The 
Commission  understands  that  Nasdaq 
and  the  other  Plan  Participants  are  still 
discussing  thi$  issue.  The  Commission 
believes  that  ail  agreement  would  need 
to  be  reached  among  the  Plan 
Participants  on  this  subject  before 
trading  halts  instituted  by  Nasdaq  under 
the  proposed  rule  would  be  considered 
"regulatory"  trading  halts  under  the 
Reporting  Plan.  Thus,  approval  of  the 
proposed  rule  change,  as  amended,  does 
not  resolve  the  issue  of  whether  a 
trading  halt  instituted  by  Nasdaq  under 
the  proposed  rule  constitutes  a 
"regulatory"  trading  halt  under  the 
Reporting  Plan. 

The  Commission  Bnds  good  cause  for 
approving  proposed  Amendment  No.  2 
before  the  30th  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Nasdaq  filed 
Amendment  No.  2  to  further  clarify  the 
manner  in  which  Nasdaq  envisions 
implementing  the  proposed  rule  change. 
The  Commission  believes  the  substance 
of  Amendment  No.  2  does  not  warrant 
republication  of  the  proposed  rule 
change  as  amended.  Therefore,  the 
Commission  finds  good  cause  for 
accelerating  approval  of  the  proposed 
rule  change,  as  amended  by 
Amendment  No.  2. 

in.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
2,  including  whether  Amendment  No.  2 
is  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Conunission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  Amendment 
No.  2  that  are  filed  with  the 
Conunission,  and  all  written 
communications  relating  to  Amendment 
No.  2  between  the  Commission  and  any 
person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
in  the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2001-75  and  should  be 
submitted  by  Jime  27,  2003. 


IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2}  of  the  Act  >2,  that  the 
proposed  rule  change  {SR-NASD-2001- 
75),  as  amended  by  Amendment  No.  1, 
be,  and  it  hereby  is,  approved,  and  that 
Amendment  No.  2  to  the  proposed  rule 
change  be,  and  hereby  is,  approved  on 
an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc.  03-14295  Filed  6-5-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47958;  File  No.  SR-Phlx- 
2002-87] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
and  Amendment  No.  1  Thereto 
Relating  to  the  lm(x>sitlon  of  a  500 
Contract  Cap  on  Payment  for  Order 
Flow  Fees 

May  30,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act") '.  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
26,  2002,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx")  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III,  below,  which  the 
Phlx  has  prepared.  The  Phlx  submitted 
Amendment  No.  1  to  the  proposed  rule 
change  on  May  29,  2003.  The 
Conunission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend  its 
options  payment  for  order  flow  program 
by  imposing  a  500  contract  cap  per 
individual  cleared  side  of  a  transaction. 
Specifically,  the  applicable  payment  for 
order  flow  fee  would  not  apply  to  any 
contracts  over  500,  per  individual 
cleared  side  of  a  transaction.  For 
example,  if  a  transaction  consists  of  750 
contracts  by  one  Registered  Options 
Trader  ("ROT"),  the  applicable  payment 
for  order  flow  fee  would  be  applied  to, 


and  capped  at,  500  contracts  for  that 
transaction.  Also,  if  a  transaction 
consists  of  600  contracts,  but  is  divided 
equally  among  three  ROTs,  the  500 
contract  cap  would  not  apply  to  any 
such  ROT  and  each  ROT  would  be 
assessed  the  applicable  payment  for 
order  flow  fee  on  200  contracts,  as  the 
payment  for  order  flow  fee  is  assessed 
on  a  per  ROT,  per  transaction  basis.-' 
The  Phlx  is  proposing  to  implement  the 
500  contract  cap  for  trades  settling  on  or 
after  ^me  2,  2003.4 

The  text  of  the  proposed  rule  change 
is  available  at  the  Phlx  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  had  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Phlx  has  prepared  summaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Phlx  recently  filed  a  rule  change 
with  the  Commission  to  reinstate  its 
payment  for  order  flow  program.^  Under 


'^15  U.S.C.  78s(b)(2). 
"  17  CFR  20O.3O-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 
M7CFR240.19b-«. 


^  Currently,  specialists  may  request 
reimbursement  for  payment  for  order  flow  funds  in 
connection  with  any  transactions  to  which  they 
were  not  a  party,  based  on  the  percentage  of  ROT 
monthly  volume  to  total  specialist  and  ROT 
monthly  Volume.  The  500  contract  cap  would  be 
imposed  in  connection  with  calculating  the  amount 
of  the  payment  for  order  flow  fee.  and  not  for 
determining  the  percentage  of  ROT  monthly  volume 
to  total  specialist  and  ROT  monthly  volume. 

'*  The  proposed  rule  change  specifies  that  the 
Phlx's  fee  schedule,  entitled  "Exchange's  ROT 
Equity  Option  Payment  for  Order  Flow  Charges," 
are  subject  to  a  500  contract  cap,  by  individual 
cleared  side  of  a  transaction.  The  Phlx's  original 
rule  change  proposal  included  a  fee  schedule  that 
was  current  as  of  December  2002  but  has  been 
superseded  by  more  recent  schedules.  The  Phlx 
submitted  Amendihent  No.  1  to  the  proposed  rule 
change  to  indicate  the  current  fee  schedule  and  to 
propose  that  the  cap  be  implemented  for  trades 
settling  on  or  after  June  2,  2003.  See  letter  from 
Cindy  Hoekstra,  Counsel,  Philadelphia  Stock 
Exchange,  to  Patrick  (oyce,  Senior  Counsel, 
Commission,  dated  May  29,  2003. 

'  See  Securities  Exchange  Act  Release  No.  47090 
(December  23.  2002),  68  FR  141  (January  2,  2003) 
(SR-Phlx-2002-75).  The  rule  change  proposal, 
which  originally  included  the  500-contract  cap  that 
is  the  subject  of  the  current  proposal,  became 
effective  immediately  upon  filing  with  the 
Commission  in  November  2002.  In  December  2002, 
the  Phlx  amended  the  filing  to  remove  the  500- 
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the  program,  Phlx  ROTs  are  assessed  a 
payment  for  order  flow  fee,  per  contract, 
per  options  issue,  as  set  forth  in  the 
Phlx's  ROT  Equity  Option  Payment  for 
Order  Flow  Charges  Schedule,  subject  to 
certain  exceptions.^ 

1.  Purpose  ^ 

The  purpose  of  the  proposed  rule 
change  is  to  establish  a  500  contract  cap, 
which  the  Phlx  believes  is  reasonable 
and  equitable  because  capping  each 
trade  with  a  500  contract  cap  should 
provide  sufficient  payment  for  order 
flow  funds  for  the  specialists  while 
lessening  the  economic  buirden  on 
ROTs.''  hi  the  Phlx's  view,  the 
imposition  of  a  cap  should  provide 
increased  liquidity  and  encourage 
competition  in  markets  where  ROTs 
may  otherwise  not  be  able  to  compete. 
Moreover,  the  Phlx  believes  that  the 
absence  of  a  cap  would  cause  ROTs  to 
incur  expenses  that  may  impair  their 
ability  to  participate  in  a  larger  share  of 
the  market. 

2.  Statutory  Basis 

The  Phlx  believes  that  its  proposal  to 
amend  its  schedule  of  dues,  fees  and 
charges  is  consistent  with  section  6(b)  of 
the  Act  *  and  furthers  the  objectives  of 
sections  6(b)(4)  and  6(b)(5)  of  the  Act.« 
The  Phlx  believes  that  the  proposed  rule 
change  would  serve  as  an  equitable 
allocation  of  reasonable  fees  among  Phlx 
members  because  the  500  contract  cap 
per  individual  cleared  side  of  a 
transaction  imposed  in  connection  with 
the  pajmient  for  order  flow  fee  should 
lessen  the  economic  burden  on  ROTs. 
Moreover,  the  Phlx  believes  that  the  500 
contract  cap  should  attract  more  order 
flow  to  the  Phlx,  which  should  result  in 
increased  liquidity,  tighter  markets,  and 
more  competition  among  exchange 
members,  thereby  promoting  just  and 
equitable  principles  of  trade,  removing 
impediments  to  and  perfect  the 


contract  cap.  Accordingly,  the  500  contract  cap  was 
in  effect  for  only  those  trades  executed  on  or  after 
November  18  that  settled  through  December  31, 
2002. 

8  The  payment  for  order  flow  fee  does  not  apply 
to  transactions  between:  (1)  A  ROT  and  a  specialist: 
(2)  a  ROT  and  a  ROT:  (3)  a  ROT  and  a  firm;  and 
(4)  a  ROT  and  a  broker-dealer.  Also,  the  payment 
for  order  flow  fee  does  not  apply  to  index  or  foreign 
currency  options. 

'  According  to  the  Phlx,  the  imposition  of  a 
monetary  cap  has  been  implemented  by  other 
exchanges  in  connection  with  payment  for  order 
flow  programs.  See,  e.g..  Securities  Exchange  Act 
Release  Nos.  45240  (January  7,  2002),  67  FR  1531 
(January  11,  2002)  (SR-PCX-2001-53) 
(implementing  a  ceiling  on  marketing  charges  of 
$200  per  trade);  46976  (December  9.  2002),  67  FR 
77116  (December  16.  2002)  (SR-ISE-2002-26) 
(lowering  the  cap  on  each  payment  for  order  flow 
fund  from  S650,000  to  S550.000). 

•  15  U.S.C.  78f(b). 

•15  U.S.C.  78f(b)(4)  and  78lT'oK5). 


mechanism  of  a  free  and  open  market, 
and  protecting  investors  and  the  public 
interest  consi^ent  with  section  6(b)(5) 
of  the  Act.  1" 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Phlx  did  not  solicit  or  receive 
written  codiments  concerning  the 
proposal. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

"     Within  35  days  of  the  date  of  this 
notice  in  the  Federal  Register  or  within 
such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  wilL 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2002-87  and  should  be 
submitted  by  June  27,  2003. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to>delegated 
authority." 

Maif  aret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  03-14255  Filed  6-5-03;  8:45  am] 

BttJJNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47953;  File  No.  SR-Phlx- 
2003-16] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Accelerating 
Approval  of  Amendment  No.  3  Thereto, 
by  the  Philadelphia  Stock  Exchange, 
Inc.,  Relating  to  a  Pilot  Program  for 
Options  intermarket  Linkage  Fees 

May  30,  2003. 

On  March  18,  2003,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),!  and  Rule  19b-4 
thereunder,  2  a  proposed  rule  change  to 
amend  its  fee  structure  to  clarify  which 
fees  apply  to  trades  pertaining  to  the 
options  intermarket  linkage  ("Linkage") 
and  to  specify  that  such  fees  are  for  a 
one-year  pilot.3  On  March  21,  2003, 
Phlx  submitted  Amendment  No.  1  to  the 
proposed  rule  change.^  The  proposed 
rule  change,  as  amended  by 
Amendment  No.  1 ,  was  originally 
published  for  comment  in  the  Federal 
Register  on  April  2,  2003.^  On  April  23, 
2003,  Phlx  filed  Amendment  No.  2  to 
the  proposed  rule  change.^  On  April  23, 
2003,  Phlx  filed  a  supplementary  letter 
to  Amendment  No.  2.^  Amendment  No. 
2  was  published  for  comment  in  the 


lOlS  U.S.C.  78f(b)(5). 


>'17CFR200.30^3(a)(12).  - 

*  15  U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 

'  See  letter  from  Richard  S.  Rudolph,  Director  and 
Counsel,  Phlx  to  Nancy  Sanow.  Assistant  Director, 
Division  of  Market  Regulation  ("Division"), 
Commission,  dated  March  17,  2003  ("Original 
Filing"). 

*  See  letter  fix)m  Richard  S.  Rudolph.  Director  and 
Coimsel,  Phlx  to  Jennifer  Lewis,  Attorney.  Division. 
Commission,  dated  March  20,  2(X)3  ("Ainendment 
No.  1"). 

*  See  Securities  Exchange  Act  Release  No.  47561 
(March  21.  2003),  68  FR  15250. 

^  See  letter  bom  Richard  S.  Rudolph.  Director  and 
Counsel,  Phlx  to  Jeimifer  Lewis,  Attorney,  Division, 
Comihission,  dated  April  22.  2003  ("Amendment 
No.  2"). 

'  See  letter  bom  Richard  S.  Rudolph.  Director  and 
Counsel,  Phlx  to  Jennifer  Lewis,  Attorney,  Division, 
Commission,  dated  April  22,  2003. 
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Federal  Register  on  May  5,  2003.^  The 
Commission  received  one  comment  on 
the  proposal.^ 

On  May  30,  2003.  Phlx  submitted 
Amendment  No.  3  to  the  proposed  rule 
change.'"  Amendment  No.  3  replaces 
Amendments  No.  1  and  2  in  their 
entirety. ' '  This  order  approves  the 
proposed  rule  change,  and  grants 
accelerated  approval  to  Amendment  No. 
3.  The  Commission  also  solicits 
comment  from  interested  persons  on 
Amendment  No.  3. 

Pursuant  to  the  Original  Filing,  Phlx 
proposed  to  charge  Exchange  members 
for  orders  for  the  principal  account  of 
market  makers  sent  to  the  Exchange 
through  the  Linkage  from  the  floor  of 
another  exchange  ("P  Orders")  $.35  per 
contract  executed.  In  the  Original  Filing, 
Phlx  stated  that  its  proposed  linkage 
fees  were  consistent  with  other  fees 
charged  by  the  Exchange  for  non- 
Linkage  orders.  In  Amendment  No.  2, 
Phlx  explained  that  it  had  amended  its 
fee  schedule  on  April  1 1 ,  2003  to 
modify  the  fees  applicable  to  broker/ 
dealers  for  non-AUTO-X  trades.'^ 
Previously,  such  fee  was  $.35  per 
contract.  Now,  the  fee  ranges  from  $.35 
per  contract  to  $.20  per  contract, 
depending  on  the  number  of  contracts. '  ■* 
In  Amendment  No.  2,  Phlx  clarified  that 
due  to  this  recent  change,  the  proposed 
Linkage  fee  for  P  Orders  would  no 
longer  be  consistent  with  other  fees 
charged  by  the  Exchange  for  non- 
Linkage  orders. 

In  the  ISE  Comment  Letter,  ISE  argued 
that  by  charging  more  for  Linkage  access 
than  for  access  through  regular  order- 
routing  systems,  the  Phlx  would  be 
imposing  inappropriate  barriers  to 
members  of  other  exchanges.'*  ISE  also 
explained  that  the  general  consensus 
and  understanding  of  the  parties  to  the 
plan  implementing  the  Linkage  was  that 
Linkage  fees  would  be  no  greater  than 
fees  charged  to  professional  traders 


*  See  Securities  Exchange  Act  Release  No.  47750 
(April  28,  2003),  68  FR  23789. 

^See  letter  from  Michael  J.  Simon,  Senior  Vice 
President  and  Secretary,  International  Securities 
Exchange,  to  Jonathan  C.  Katz,  Secretary, 
Ccmmission,  dated  May  27,  2003  ("ISE  Comment 
Letter"). 

'°See  letter  from  Richard  S.  Rudolph.  Director 
and  Counsel,  Phlx  to  Jennifer  Lewis,  Attorney, 
Division,  Commission,  dated  May  29,  2(X)3. 

"Telephone  call  between  Richard  S.  Rudolph, 
Director  and  Counsel.  Phlx,  and  Jennifer  Lewis, 
Special  Counsel,  Division,  Commission,  on  May  30, 
2003. 

"  See  Sectirities  Exchange  Act  Release  No.  47715 
(April  23,  2003),  68  FR  22446  (April  28.  2003). 

"The  fee  is  S.35  per  contract  for  up  to  2,000 
contracts,  S.2S  per  contract  for  between  2,001  and 
3,000  contracts,  and  S.20  per  contract  alwve  3,001 
contracts  (with  the  first  3.000  contracts  charged 
$.25  per  contract). 

<*  See  ISE  Comment  Letter,  supra  note  9. 


outside  of  Linkage  and  that  the  other 
four  exchanges  have  proposed,  and  the 
Commission  has  approved,  such  limited 
fees  for  the  other  options  exchanges.'^ 
ISE  further  argued,  "Phlx  is  the  only 
exchange  proposing  to  discourage  use  of 
the  Linkage  through  its  fee  schedule. 
This  will  require  m.embers  on  the  other 
exchanges  to  pay  a  premium  for  access 
to  the  efflciencies  of  Linkage,"  and 
would  "result  in  "unfair 
discrimination"  on  broker-dealer 
access." 

In  Amendment  No.  3,  Phlx  proposes 
to  amend  its  fee  schedule  to  provide 
that  P  Orders  would  be  subject  to  the 
same  fees  as  non-Linkage  non-AUTO-X 
broker-dealer  orders.  Therefore,  the 
proposed  fee  for  P  Orders  ranges  from 
$.35  per  contract  to  $.20  per  contract, 
depending  on  the  number  of  contracts.'*' 
Phlx  proposes  that  the  fees  applicable  to 
P  Orders  would  be  implemented  as  a 
pilot,  expiring  on  January  31,  2004. 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended  by 
Amendment  No.  3,  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  '^  and,  in  particular,  the 
requirements  of  Section  6  of  the  Act.'* 
The  Commission  finds  that  the 
proposed  rule  change,  as  amended  by 
Amendment  No.  3,  is  consistent  with 
Section  6(b)(4)  of  the  Act.'s  which 
requires  that  the  rules  of  an  exchange 
provide  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  members  and  other  persons 
using  its  facilities.  The  Commission 
believes  the  pilot  will  give  the  Exchange 
and  the  Commission  the  opportunity  to 
evaluate  whether  these  fees  are 
appropriate. 

The  Commission  frnds  good  cause, 
consistent  with  Section  19(b)(2)  of  the 
Act,2°  to  approve  Amendment  No.  3  to 
the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  The  Commission 
notes  that  the  issues  addressed  in  the 
comment  letter  received  in  response  to 


"  See  Securities  Exchange  Act  Release  Nos. 
47719  (April  23,  2003),  68  FR  22764  (April  29, 
2003)  (File  No.  SR-ISE-2003-11);  47822  (May  9, 
2003),  68  FR  27115  (May  19,  2003)  (File  No.  SR- 
Amex-2003-14);  47761  (April  29,  2003),  68  FR 
24042  (May  6.  2003)  (File  No.  SR-CBOE-2003-11): 
and  47786  (May  2,  2003),  68  FR  24779  (May  8, 
2003)  (File  No.  SR-PCX-2003-08). 

'»  See  supm,  note  13. 

"  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C  78c(f). 

'» 15  U.S.C  78f. 

>•  15  U.S.C.  78f(b)(4).      . 

"15  U.S.C.  788(b)(2). 


Amendment  No.  2  related  to  Phlx's 
proposal  to  charge  higher  fees  for 
Linkage  orders  than  for  non-Linkage 
orders.  In  Amendment  No.  3,  Phlx 
revises  its  proposal  to  provide  for  fees 
for  Linkage  orders  that  would  be 
consistent  with  fees  for  non-Linkage 
orders.  Accordingly,  the  Commission 
believes  good  cause  exists,  pursuant  to 
Sections  6(b)(5)  and  19(b)  of  the  Act  2' 
to  accelerate  approval  of  Amendment 
No.  3  to  the  proposed  rule  change. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
3,  including  whether  it  is  consistent 
with  the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW..  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written  ' 

communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  AH 
submissions  should  refer  to  File  No. 
SR-Phlx-2003-16  and  should  be 
submitted  by  June  27,  2003. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,22  that  the 
proposed  rule  change  (SR-Phlx-2003- 
16),  as  amended,  is  approved  on  a  pilot 
basis  until  January  31.  2004.  and  • 
Amendment  No.  3  is  also  approved  on  * 
an  accelerated  basis  until  January  31, 
2004. 

For  the  Commissioti,  by  the  Division  of      ■<•, 
Market  Regulation,  pursuant  to  delegated 
authority.  2-1 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-14256  Filed  6-5-03;  8:45  am] 

BILUNG  CODE  M10-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Public 
Comments  and  Recommendations 

ACTION:  Notice  and  request  for 
comments. 


"  15  U.S.C.  78f(b)(5)  and  15  U.S.C.  788(b). 

"  15  U.S.C.  78s(b)(2). 

"  17  CFR  200.30-3(a)(12). 
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SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new  and/ or  ciurently 
approved  information  collection. 
DATES:  Submit  comments  on  or  before 
August  5,  2003. 

ADDRESSES:  Send  all  comments 
regarding  whether  this  information 
collection  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  whether  the  burden  estimates 
are  accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collection,  to 
Stephen  Kucharski,  Financial 
Assistance  Specialist,  Office  of 
Financial  Assistance,  Small  Business 
Administration.  409  3rd  Street,  SW., 
Suite  8300,  Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Kucharski,  Financial 
Assistance  Specialist,  202-205-7551  or 
Curtis  B.  Rich,  Management  Analyst, 
202-205-7030. 
SUPPLEMENTARY  INFORMATION: 

Title:  "SBAExpress  Data  Collection; 
Eligibility  Information  Required  for 
SBAExpress  Submission,  SBAExpress 
Loan  Number  Request  (Parts  A  &  B), 
PLP/SBAExpress  Servicing  Checklist, 
SBA  Express  &  Community  Express 
Borrower  Information  Form,  SBA 
Express  Authorization  and 
Supplementary  Loan  Guarantee 
Agreement." 

Form  Nos.:  1918,  1919. 1920.  2091, 
2092,  2232. 

Description  of  Respondents: 
Participating  Lending  Institutions  with 
an  active  lending  agreement. 

Annual  Responses:  20,000. 

Annual  Burden:  20,000. 

Jacqueline  White, 

Chief,  Administrative  Information  Branch. 
[FR  Doc.  03-14298  Filed  6-5-03;  8:45  am] 

BILUNG  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Public 
Comments  and  Recommendations 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  aimounces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new  and/or  currently 
approved  information  collection. 
DATES:  Submit  comments  on  or  before 
August  5,  2003. 

ADDRESSES:  Send  all  conmients 
regarding  whether  this  information 


collection  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  whether  the  burden  estimates 
are  accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collection,  to 
Jill  Baker,  Director  of  Research,  National 
Women's  Business  Council,  Small 
Business  Administration,  409  3rd  Street, 
SW.,  2nd  Floor,  Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT:  Jill 
Baker,  Director  of  Research,  202-205- 
6826  or  Curtis  B.  Rich,  Management 
Analyst,  202-205-7030. 
SUPPLEMENTARY  INFORMATION: 

Title:  "Alternate  Sources  of  Capital  for 
Women  Business  Owners." 

Form  No.  :W A. 

Description  of  Respondents:  Womeii 
who  have  completed  loan  applications 
with  COimt  Me  In,  an  on-line  micro- 
lender. 

Annual  Responses:  500. 

Annual  Burden:  79. 

« 

Jacqueline  White, 

Chief,  Administrative  Information  Branch. 
(FR  Doc.  03-14299  Filed  6-5-03;  8:45  am]' 

BILUNG  CODE  a02S-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  No.  4350] 

Secretary  of  State's  Advisory 
Committee  on  Private  intemational 
Law:  Study  Group  on  international 
Jurisdiction  and  Judgments;  Notice  of 
Meeting 

There  vdll  be  a  public  meeting  of  the 
Study  Group  on  Intemational 
Jurisdiction  and  Judgments  of  the 
Secretary  of  State's  Advisory  Committee 
on  Private  International  Law,  on 
Monday  June  16,  from  9  a.m.  to  12:30 
p.m.  at  1300  I  Street,  NW.,  Suite  400 
West,  Washington  DC.  Registration  will 
be  fix>m  9  to  9:30  a.m.,  with  the  business 
meeting  beginning  promptly  at  9:30  a.m. 

The  Hague  Conference  on  Private 
Intemational  Law  has  prepared  a  new 
draft  of  a  convention  on  jurisdiction  and 
the  enforcement  of  judgments  that 
would  apply  only  to  cases  in  which 
business  and  commercial  parties  have 
chosen  a  forum  in  their  contract.  The 
draft  convention  would  provide  for  the 
enforceability  of  such  choice  of  court 
agreements  and  the  enforceability  of 
judgments  resulting  from  courts 
designated  in  such  agreements. 

The  Department  of  State  has  been 
asked  to  inform  the  Hague  Conference 
by  early  July  whether  the  United  States 
would  support  convening  intemational 
negotiations  on  the  basis  of  the  new 
draft  business-business  choice  of  court 


convention.  It  would  mean  putting  aside 
the  more  wide-ranging  draft  convention 
on  jurisdiction  and  the  enforcement  of 
judgments  that  has  been  the  subject  of 
negotiations  at  the  Hague  Conference  for 
more  than  a  decade. 

The  purpose  of  the  meeting  is  to  hear 
the  views  of  the  private  sector  on  the 
draft  choice  of  court  convention  and  the 
possibility  of  initiating  a  new  round  of 
negotiations  on  the  basis  of  this  text.  A 
copy  of  the  new  draft  and  other 
documents  relevant  to  the  project  may 
be  found  on  the  Web  site  of  the  Hague 
Conference  {www.hcch.net),  or  may  be 
requested  from  Cherise  Reid,  OfBce  of  '■ 
the  Legal  Adviser,  telephone  202-776- 
8420,  e-mail  reidcherised@ms.state.gov. 

The  Advisory  Committee  meeting  is 
open  to  the  public  up  to  the  capaci^  of 
the  meeting  room.  Interested  persons  are 
invited  to  attend  and  to  express  thefr 
views.  Persons  who  wish  to  have  their 
views  considered  may  also  submit 
written  comments.  Written  comments 
should  be  submitted  by  e-mail  to  Jeffrey 
Kovar  at  kovarj@ms.state.gov.  All 
comments  received  will  be  made 
available  to  the  public  by  request  to  Mr. 
Kovar  via  e-mail  or  by  telephone  (202- 
77&-8342). 

Persons  interested  in  attending  the 
meeting  should  inform  Aaliya  K. 
Bokhari.  Interested  persons  should 
provide  name,  afBliation,  postal  and  e- 
mail  addresses,  and  telephone/telefax 
numbers  to  Ms.  Bokhari  by  phone  (202- 
515-2431),  fax  (202-289-7983)  or  e- 
mail  (aaliya.k.bokhari@verizon.com),  no 
later  than  3  p.m.  on  Friday  Jime  13. 
Persons  desiring  to  participate  by 
teleconference  should  so  inform  Ms. 
Bokhari,  who  will  provide  call-in 
information. 

Jeffirey  D.  Kovar, 

Assistant  Legal  Adviser  for  Private 
International  Law,  U.S.  Department  of  State. 
[FR  Doc.  03-14308  Filed  6-5-03:  8:45  am] 
BILUNG  CODE  4710-Oe-P 


DEPARTMENT  OF  TRANSPORTATION 


Office  Of  ttte  Secretary 
[Docket  OST-02-1 1 658] 

Application  of  Lines  Aerea 
Puertorriquena,  Inc.  for  Certificate 
Authority 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  Order  to  Show  Cause 
(Order  2003-5-37)  Docket  OST-02- 
11658. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested, 
persons  to  show  cause  why  it  should 
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not  issue  an  order  finding  Linea  Aerea 
Puertorriqueiia,  Inc.,  fit,  willing,  and 
able,  and  awarding  it  a  certificate  of 
public  convenience  and  necessity  to 
engage  in  interstate  charter  air 
transportation  of  persons,  property  and 
mail. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
June  13,  2003. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
OST-02-11658  and  addressed  to  the 
Department  of  Transportation  Dockets 
(M-30,  Room  PL-401),  U.S.  Department 
of  Transportation,  400  Seventh  Street, 
SW.,  Washington.  DC  20590.  and  should 
be  served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Janet  Davis,  Air  Carrier  Fitness  Division 
(X-56,  Room  6401),  U.S.  Department  of 
Transportation,  400  Seventh  Street. 
SW.,  Washington.  DC  20590,  (202)  366- 
2341. 

Dated:  May  30,  2003. 
Read  C.  Van  de  Water, 

Assistant  Secretary  for  Aviation  and 
International  Affairs. 

(FR  Doc:.  0,3-14165  Filed  &-5-03;  8:45  am) 
aiLUNO  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

agency:  Federal  Railroad 
Administration,  DOT. 
action:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Requirements  (ICRs) 
abstracted  below  have  been  forwarded 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICRs  describes  the  nature  of  the 
information  collections  and  their 
expected  burdens.  The  Federal  Register 
notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collections  of  information  was 
published  on  April  1,  2003  (68  FR 
15790). 

DATES:  Comments  must  be  submitted  on 
or  before  July  7.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Brogan,  Office  of  Planning  and 
Evaluation  Division,  RRS-21,  Federal 
Railroad  Administration,  1120  Vermont 


Ave.,  NW.,  Mail  Stop  17,  Washington, 
DC  20590  (telephone:  (202)  493-6292), 
or  Debra  Steward,  Office  of  Information 
Technology  and  Productivity 
Improvement.  RAD-20,  Federal 
Railroad  Administration,  1120  Vermont 
Ave.,  NW.,  Mail  Stop  35,  Washington, 
DC  20590  (telephone:  (202)  493-6139). 
(These  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act  of  1995 
(PRA),  Public  Law  104-13,  section  2, 
109  Stat.  163  (1995)  (codified  as  revised 
at  44  U.S.C.  3501-3520),  and  its 
implementing  regulations,  5  CFR  part 
1320,  require  Federal  agencies  to  issue 
two  notices  seeking  public  comment  on 
information  collection  activities  before 
OMB  may  approve  paperwork  packages. 
44  U.S.C.  3506,  3507;  5  CFR  1320.5, 
1320.8(d)(1),  1320.12.  On  April  1,  2003, 
FRA  published  a  60-day  notice  in  the 
Federal  Register  soliciting  comment  on 
ICRs  that  the  agency  was  seeking  OMB 
approval.  68  FR  15790.  FRA  received  no 
comments  after  issuing  this  notice. 
Accordingly,  DOT  announces  that  these 
information  collection  activities  have 
been  rer-evaluated  and  certified  under  5 
CFR  1320.5(a)  and  forwarded  to  OMB 
for  review  and  approval  pursuant  to  5 
CFR  1320.12(c). 

Before  OMB  decides  whether  to 
approve  these  proposed  collections  of 
information,  it  must  provide  30  days  for 
public  comment.  44  U.S.C.  3507(b);  5 
CFR  1320.12(d).  Federal  law  requires 
OMB  to  approve  or  disapprove 
paperwork  packages  between  30  and  60 
days  after  the  30  day  notice  is 
published.  44  U.S.C.  3507  (bHc);  5  CFR 
1320.12(d);  see  also  60  FR  44978,  44983. 
Aug.  29,  1995.  OMB  believes  that  the  30 
day  notice  informs  the  regulated 
community  to  file  relevant  comments 
and  affords  the  agency  adequate  time  to 
digest  public  comments  before  it 
renders  a  decision.  60  FR  44983,  Aug. 
29,  1995.  Therefore,  respondents  should 
submit  their  respective  comments  to 
OMB  within  30  days  of  publication  to 
best  ensure  having  their  full  effect.  5 
CFR  1320.12(c):  see  also  60  FR  44983, 
Aug.  29,  1995. 

Tne  summaries  below  describe  the 
nature  of  the  information  collection 
requirements  (ICRs)  and  the  expected 
burden.  The  revised  requirements  are 
being  submitted  for  clearance  by  OMB 
as  required  by  the  PRA. 

Title:  Railroad  Signal  System 
Requirements. 

OMB  Control  Number:  2130-0006. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affectea  Public:  Railroads. 

Form(s):  FRA  F  6180.14;  FRA  F 
6180.47. 

I  : 


Abstract:  The  regulations  pertaining 
to  railroad  signal  systems  are  contained 
in  49  CFR  parts  233  (Signal  System 
Reporting  Requirements),  235 
(Instructions  Governing  Applications    , 
For  Approval  of  a  Discontinuance  or     I 
Material  Modification  of  a  Signal 
System),  and  236  (Rules.Standards,  and 
Instructions  Governing  the  Installation, 
Inspection,  Maintenance,  and  Repair  of 
Systems,  Devices,  and  Appliances). 
Section  233.5  provides  that  each 
railroad  must  report  to  FRA  within  24 
hours  after  learning  of  an  accident  or 
incident  arising  ttoia  the  failure  of  a 
signal  appliance,  device,  method,  or 
system  to  function  or  indicate  as 
required  by  part  236  of  this  title  that 
results  in  a  more  favorable  aspect  than 
intended  or  other  condition  hazardous 
to  the  movement  of  a  train.  Section 
233.7  sets  forth  the  specific  ^ 

requirements  for  reporting  signal 
failures  within  15  days  in  accordance 
with  the  instructions  printed  on  Form 
FRA  F  6180.14.  Finally,  section  233.9 
sets  forth  the  specific  requirements  for 
the  "Signal  System  Five  Year  Report." 
It  requires  that  every  five  years  each 
railroad  must  file  a  signal  system  status 
report.  The  report  is  to  be  prepared  on 
a  form  issued  by  F1L\  in  accordance 
with  the  instructions  and  definitions 
provided.  Title  49,  part  235  of  the  Code 
,of  Federal  Regulations,  sets  forth  the 
specific  conditions  under  which  FRA 
approval  of  modification  or 
discontinuance  of  railroad  signal 
systems  is  required  and  prescribes  the 
methods  available  to  seek  such 
approval.  The  application  process, 
prescribed  under  part  235  provides  a 
vehicle  enabling  FRA  to  obtain  the 
necessary  information  to  make  logical 
and  informed  decisions  concerning 
carrier  requests  to  modify  or 
discontinue  signaling  systems.  Section . 
235.5  requires  railroads  to  apply  for 
FRA  approval  to  discontinue  or  • 

materially  modify  railroad  signaling 
systems.  Section  235.7  defines  "material 
modifications"  and  identifies  those 
changes  that  do  not  require  agency 
approval.  Section  235.8  provides  that 
any  railroad  may  petition  FRA  to  seek 
relief  from  the  requirements  under  49 
CFR  part  236.  Sections  235.10,  235.12, 
and  235.13  describe  where  the  petition 
must  be  submitted,  what  information 
must  be  included)  the  organizational 
format,  and  the  official  authorized  to 
sign  the  application.  Section  235.20  sets 
forth  the  process  for  protesting  the 
granting  of  a  carrier  application  for 
signal  changes  or  relief  from  the  rules, 
standards,  and  instructions.  This  section 
provides  the  information  that  must  be 
included  in  the  protest,  the  address  for 
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filing  the  protest,  the  item  limit  for 
filing  the  protest,  and  the  requirement 
that  a  person  requesting  a  public 
hearing  explain  the  need  for  such  a 
forum.  Section  236.110  requires  that  the 
test  results  of  certain  signaling 
apparatus  be  recorded  and  specifically 
identify  the  tests  required  under 
sections  236.102-109;  sections  236.377 
to  236.387;  sections  236.576,  236.577; 
and  sections  236.586-236.589.  Section 
236.110  further  provides  that  the  test 
results  must  be  recorded  on  preprinted 
or  computerized  forms  provided  by  the 
carrier  and  that  the  forms  show  the 
name  of  the  railroad;  place  and  date  of 
the  test  conducted;  equipment  tested; 
tests  results;  repairs;  and  the  condition 
of  the  apparatus.  This  section  also 
requires  that  the  employee  conducting 
the  test  must  sign  the  form  and  that  the 
record  be  retained  at  the  office  of  the 
supervisory  official  having  the  proper 
authority.  Results  of  tests  made  in 
compliance  with  section  236.587  must 
be  retained  for  92  days,  and  results  of 
all  other  tests  must  be  retained  until  the 
next  record  is  filed,  but  in  no  case  less 
than  one  year.  Additionally,  section 
236.587  requires  each  railroad  to  make 
a  departure  test  of  cab  signal,  train  stop, 
or  train  control  devices  on  locomotives 
before  that  locomotive  enters  the 
equipped  territory.  This  section  further 
requires  that  whoever  performs  the  test 
must  certify  in  writing  that  the  test  was 
properly  performed.  The  certification 
and  test  results  must  be  posted  in  the 
locomotive  cab  with  a  copy  of  the 
certification  and  test  results  retained  at 
the  office  of  the  supervisory  official 
having  the  proper  authority.  However,  if 
it  is  impractical  to  leave  a  copy  of  the 
certification  and  test  results  at  the 
location  of  the  test,  the  test  results  must 
be  transmitted  to  either  the  dispatcher 
or  one  other  designated  official,  who 
must  keep  a  written  record  of  the  test 
results  and  the  name  of  the  person 
performing  the  test.  All  records 
prepared  under  this  section  are  required 
to  be  retained  for  92  days.  Finally, 
section  236.590  requires  the  carrier  to 
clean  and  inspect  the  pneumatic 
apparatus  of  automatic  train  stop,  train 
control,  or  cab  signal  devices  on 
locomotives  every  736  days,  and  to 
stencil,  tag,  or  otherwise  mark  the 
pneumatic  apparatus  indicating  thelast 
cleaning  date. 

Annual  Estimated  Burden  Hours: 
480,301  hours. 

Title:  Filing  of  Dedicated  Cars. 
OMB  Control  Number:  2130-0502. 
Type  of  Request:  Extension  of  a 
currently  approved  collection. 
Affected  Public:  Railroads. 
Form(s):  None. 


Abstract:  Title  49,  part  215  of  the 
Code  of  Federal  Regulation^,  prescribes 
certain  conditions  to  be  followed  for  the 
movement  of  freight  cars  that  are  not  in 
compliance  with  this  part.  These  cars 
must  be  identified  in  a  written  report  to 
FRA  before  they  are  assigned  to 
dedicated  service,  and  the  words 
"Dedicated  Service"  must  be  stenciled 
on  each  ^ide  of  the  freight  car  body. 
FRA  uses  the  information  to  determine 
whether  the  equipment  is  safe  to  operate 
and  that  the  operation  qualifies  for 
dedicated  service.  See  49  CFR  215.5(c) 
(2),  215.5(d). 

Annual  Estimated  Burden  Hours:  4 
hours. 

Title:  Remotely  Controlled  Switch 
Operations. 

OMB  Control  Number:  2130-0516. 
Type  of  Request:  Extension  of  a 
currently  approved  collection. 
Affected  Public:  Railroads. 
Form(s):  None. 

Abstract:  Title  49,  section  218.30  of 
the  Code  of  Federal  Regulations  (CFR), 
ensures  that  remotely  controlled 
switches  are  lined  to  protect  workers 
who  are  vulnerable  to  being  struck  by 
moving  cars  as  they  inspect  or  service 
equipment  on  a  particular  track  or, 
alternatively,  occupy  camp  cars.  FRA 
believes  that  production  of  notification 
requests  promotes  safety  by  minimizing 
mental  lapses  of  workers  who  are 
simultaneously  handling  several  tasks. 
Sections  218.30  and  218.67  require  the 
operator  of  remotely  controlled  switches 
to  maintain  a  record  of  each  notification 
requesting  blue  signal  protection  for  1 5 
days.  Operators  of  remotely  controlled 
switches  use  the  information  as  a  record 
documenting  blue  signal  protection  of 
workers  or  camp  cars.  This  record  also 
serves  as  a  valuable  resource  for  railroad 
supervisors  and  FRA  inspectors 
monitoring  regulatorj'  compliance. 
■Annual  Estimated  Burden  Hours: 
120,267  hours. 

Title:  Bad  Order  and  Home  Shop 
Card. 

OMB  Control  Number:  2130-0519. 
Type  of  Request:  Extension  of  a 
currently  approved  collection. 
Affected  Public:  Railroads. 
Form(s):  None. 

Abstract:  Under  49  CFR  part  215,  each 
railroad  is  required  to  inspect  freight 
cars  placed  in  service  and  take  the 
necessary  remedial  action  when  defects 
are  identified.  Part  215  defects  are 
specific  in  nature  and  relate  to  items 
that  have  or  could  have  caused  «^ 

accidents  or  incidents.  Section  215.9 
sets  forth  specific  procedures  that 
railroads  must  follow  when  it  is 
necessary  to  move  defective  cars  for 
repair  purposes.  For  example,  railroads 
must  affix  a  "bad  order"  tag  describing 


each  defect  to  each  side  of  the  freight 
car.  It  is  imperative  that  a  defective 
freight  car  be  tagged  "bad  order"  so  that 
it  may  be  readily  identified  and  moved 
to  another  location  for  repair  purposes 
only.  At  the  repair  point,  the  "bad 
.  order"  tag  serves  as  a  repair  record. 
Railroads  must  retain  each  tag  for  90 
days  to  verify  that  proper  repairs  were 
made  at  the  designated  location.  FRA 
and  State  inspectors  review  all  pertinent 
records  to  determine  whether  defective 
cars  presenting  an  immediate  hazard  are 
being  moved  in  transportation. 

Annual  Estimated  Burden  Hours: 
6,750  hours. 

.  Title:  Stenciling  Reporting  Mark  on 
Freight  Cars. 
OMB  Control  Number:  2130-0520. 
Type  of  Request:  Extension  of  a 
currently  approved  collection. 
Affected  Public:  Railroads. 
Form(s):  None. 

Abstract:  Title  49,  section  215.301  of 
the  Code  of  Federal  Regulations,  sets 
forth  certain  requirements  that  must  be 
followed  by  railroad  carriers  and  private 
car  owners  relative  to  identification 
marks  on  railroad  equipment.  FRA. 
railroads,  and  the  public  refer  to  the 
stenciling  to  identifv'  freight  cars.. 

Annual  Estimated  Burden  Hours: 
15,000  hours. 

Title:  Locomotive  Certification  (Noise 
Compliance  Regulations). 

OMB  Control  Number:  2130-0527. 
Type  of  Request:  Extension  of  a 
currently  approved  collection. 
Affected  Public:  Railroads. 
Form(s):  None. 

Abstract:  Part  210  of  title  49  of  the 
United  States  Code  of  Federal 
Regulations  (CFR)  pertains  to  FRA's 
noise  enforcement  procedures  which 
encompass  rail  yard  noise  source 
standards  published  by  the 
Environmental  Protection  Agency 
(EPA).  EPA  has  the  authority  to  set  these 
standards  under  the  Noise  Control  Act 
of  1972.  The  information  collected  by 
FRA  under  part  210  is  necessary  to 
ensure  com|fl<ance  with  EPA  noise 
standards  for  new  locomotives. 

Annual  Estimated  Burden  Hours: 
3,520  hours. 
Title:  Disqualification  Proceedings. 
OMB  Control  Number:  21 30-0529. 
Type  of  Request:  Extension  of  a 
currently  approved  collection.  "" 

Affected  Public:  Railroads. 
Form(s):  None. 

Abstract:  Under  49  U.S.C.  20111(c), 
FRA  is  authorized  to  issue  orders 
disqualifying  raifroad  employees, 
including  supervisors,  managers,  and 
other  agents,  from  performing  safety- 
sensitive  service  in  the  rail  industry  for 
violations  of  safety  rules,  regulations, 
standards,  orders,  or  laws  evidencing 
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unfitness.  FRA's  regulations,  49  CFR 
part  209,  subpart  D,  implement  the 
statutory  provision  by  requiring  (i)  a 
railroad  employing  or  formerly 
employing  a  disqualified  individual  to 
disclose  the  terms  and  conditions  of  a 
disqualification  order  to  the  individual's 
new  or  prospective  employing  railroad: 
(ii)  a  railroad  considering  employing  an 
individual  in  a  safety-sensitive  position 
to  ask  the  individual's  previous 
employing  railroad  whether  the 
individual  is  currently  serving  under  a 
disqualification  order;  and  (iii)  a 
disqualified  individual  to  inform  his 
new  or  prospective  employer  of  the 
disqualification  order  and  provide  a 
copy  of  the  same.  Additionally,  the 
regulations  prohibit  a  railroad  from 
employing  a  person  serving  imder  a 
disqualification  order  to  work  in  a 
safety-sensitive  position.  This 
information  serves  to  inform  a  railroad 
whether  an  employee  or  prospective 
employee  is  currently  disqualified  from 
performing  safety-sensitive  service 
based  on  the  issuance  of  a 
disqualification  order  by  ERA. 
Furthermore,  it  prevents  an  individual 
currently  serving  under  a 
disqualification  order  from  retaining 
and  obtaining  employment  in  a  safety- 
sensitive  position  in  the  rail  industry. 

Annual  Estimated  Burden  Hours:  5 
hours. 

Title:  Grade  Crossing  Signal  System 
Safety. 

OMB  Control  Number:  2130-0534. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Railroads. 

Form(s):  None. 

Abstmct:  FRA  believes  that  highway- 
rail  grade  crossing  (grade  crossing) 
accidents  resulting  from  warning  system 
failures  can  be  reduced.  Motorists  lose 
faith  in  warning  systems  that  constantly 
warn  of  an  oncoming  train  when  none 
is  present.  Therefore,  the  fail-safe 
feature  of  a  warning  system  loses  its 
effectiveness  if  the  system  is  not 
repaired  within  a  reasonable  period  of 
time.  A  greater  risk  of  an  accident  is 
present  when  a  warning  system  fails  to 
activate  as  a  train  approaches  a  grade 
crossing.  FRA's  regulations  require 
railroads  to  take  specific  responses  in 
the  event  of  an  activation  failure.  FRA 
uses  the  information  to  develop  better 
solutic   s  to  the  problems  of  grade 
crossing  device  malfunctions.  With  this 
information,  FRA  is  able  to  correlate 
accident  data  and  equipment 
malfunctions  with  the  types  of  circuits 
and  age  of  equipment.  FRA  can  then 
identify  the  causes  of  graiie  crossing 
system  failures  and  investigate  them  to 
determine  whether  periodic 
maintenance,  inspection,  ajid  testing 


standards  are  effective.  FRA  also  uses 
the  information  collected  to  alert 
railroad  employees  and  appropriate 
highway  traffic  authorities  of  warning 
system  malfunctions  so  that  they  can 
take  the  necessary  measures  to  protect 
motorists  and  railroad  workers  at  the 
grade  crossing  until  repairs  have  been 
made. 

Annual  Estimated  Burden  Hours: 
4,151  hours. 

'   Addressee:  Send  comments  regarding 
these  information  collections  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  Seventeenth  Street,  NW., 
Washington,  DC  20503,  Attention:  FRA 
Desk  Officer. 

Comments  are  invited  on  the 
following:  Whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utility;  the  accuracy  of  the 
Department's  estimates  of  the  burden  of 
the  proposed  information  collections: 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collections  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  best  assujed  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication  of  this 
notice  in  the  Federal  Register. 

Authority:  44  U.S.C.  3501-3520. 

Issued  in  Washington,  DC  on  June  3,  2003. 
Kathy  A.  Weiner, 

Director,  Office  of  Information  Technology 
and  Support  Systems,  Federal  Railroad 
AdministTQtion. 

|FR  Doc.  03-14319  Filed  6-5-03;  8:45  am] 
BILUNQ  CODC  4910-06-P 


DEPARTMENT  OF  THE  TREASURY 

Community  Development  Financial 
Institutions  Fund 

Proposed  Collection;  Comment 
Request 

action:  Notice  ahd  request  for 
comments. 

SUMMARY:  The  Department'of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 


3506(c)(2)(A)).  Currently,  the 
Community  Development  Financial 
Institutions  Fund  (the  "Fund")  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Fund's  reporting  requirement  for  an 
annual  report  from  awardees  of  the 
Fund's  Community  Development 
Financial  Institutions  (CDFI)  Program. 
DATES:  Written  comments  should  be 
received  on  or  before  August  5,  2003,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  comments  to 
Owen  Jones,  Deputy  Director  for 
Management/CFO,  Community 
Development  Financial  Institutions 
Fund.'U.S.  Department  of  the  Treasury, 
601  13th  Street,  NW.,  Suite  200  South, 
Washington,  DC  20005,  facsimile 
number  (202)  622-7754: 
FOR  FURTHER  INFORMATION  CONTACT:  A 
draft  of  the  information  collection  for 
the  annual  report  may  be  obtained  from 
the  Fund's  Web  site  at  bttp:// 
www.cdfifund.go.  Requests  for 
additional  information  should  be 
directed  to  Owen  Jones,  Deputy  Director 
for  Management/CFO,  Community 
Development  Financial  Institutions 
Fimd,  U.S.  Department  of  the  Treasury, 
601  13th  Street,  NW.,  Suite  200  South, 
Washington,  DC  20005,  or  call  (202) 
622-8662. 
SUPPLEMENTARY  INFORMATION: 

Title:  The  Community  Development 
Financial  Institutions  Fund — Annual 
Report.  " , 

OMB  Number:  1559-0006. 

Abstract:  The  purpose  of  the  Fund's 
CDFI  Program  is  to  promote  economic 
revitalization  and  community 
development  through  investment  in  and 
assistance  to  certified  CDFIs.  Through 
the  CDFI  Program,  the  Fund  provides 
financial  and  technical  assistance  in  the 
form  of  grants,  loans,  equity 
investments,  and  deposits  to 
competitively  selected  CDFIs  and 
entities  proposing  to  become  CDFIs.  The 
Fimd  provides  such  assistance  to  CDFIs 
to  enhance  their  capacity  to  address  the 
community  development  and  capital 
access  needs  of  their  particular  target 
markets,  including  Native  American, 
Alaska  Native,  and  Native  Hawaiian 
commimities. 

All  CDFI  Program  awardees  are 
required  to  submit  an  annual  report  to 
the  Fund.  The  annual  report  consists  of 
narrative  and  quantitative  information 
both  at  the  iiistitution  and  transaction 
levels.  The  annual  report  is  used  to 
assess  the  awardee's:  (1)  Activities  in 
support  of  its  Comprehensive  Business 
Plan:  (2)  use  of  the  Fund's  financial  and 
technical  assistance;  (3)  financial 
condition;  and  (4)  overall  compliance 
with  the  terms  and  conditions  of  the 
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Assistance  Agreement  executed  by  the 
Fund  and  the  awardee. 

Current  Action:  N/A. 

Type  of  review:  Renewal. 

Affected  Public:  Not-for-profit 
institutions,  businesses  or  other  for- 
profit  institutions  and  tribal  entities. 

Estimated  Number  of  Respondents: 
600. 

Estimated  Annual  Time  Per 
Respondent:  8  hours. 

Estimated  Total  Annual  Burden 
Hours:  4,800  hours. 

Requests  for  Comments:  Conmients 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Fund,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  Fund's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operation,  maintenance,  and 
purchase  of  services  to  provide 
information. 

Authority:  12  U.S.C.  4703.  4703  note,  4707, 
4710,  4714,  4717;  31  U.S.C.  321;  and  12  CFR 
part  1805.  %  ' 

Dated:  June  2,  2003. 

Tony  T.  Brown, 

Director,  CommQnity  Development  Financial 
Institutions  Fund. 

[FR  Doc.  03-14296  Filed  6-5-03;  8:45  am] 

BILUNG  CODE  4aiO-70-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0209] 

Agency  Information  Collection   •■ 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  etseq.).  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 


The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  aictual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  July  7,  2003. 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Records  Management  Service 
(005E3),  E)epartment  of  Veterans  Affairs* 
810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  (202)  273-8030, 
FAX  (202)  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0209." 

Send  comments  and 
reconmiendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer.  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503,  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0209"  in  any  correspondence. 
SUPPLEMENTARY  INFORMATION: 

Titles: 

a.  Application  for  Work-Study 
Allowance  (38  Up.So.CA.  Chapters  30, 
31,  32  and  35;  10  Up.So.CA  Chapter 
1606),  VA  Form  22-8961. 

h.  Student  Work-Study  Agreement 
(Student  Services),  VA  Form  22-8692. 

c.  Extended  Student  Work-Study 
Agreement,  VA  Form  22-8692a. 

d.  Work-Study  Agreement  (Student 
Services),  VA  Form  22-8692b. 

OMB  Control  Number:  2900-0209. 
Type  of  Review:  Revision  of  a 
currently  approved  collection. 
Abstract: 

a.  Eligible  veterans.  Selected 
Reservists,  and  survivors  or  dependents 
complete  VA  Form  22-8691  to  apply  for 
work-study  benefits. 

b.  VA  Form  22-8692  is  used  by 
claimants  to  request  an  advance 
pa3Tnent  of  work-study  allowance. 

c.  VA  Form  22-8692a  is  used  by  the 
claimant  to  extend  his  or  her  contract. 

d.  VA  Form  22-8692b  is  used  by 
claimants  who  do  not  want  a  work- 
study  advanced  allowance  payment. 

The  information  collected  is  use  to 
determine  the  applicant's  eligibility  to 
work-study  allowance  and  the  amount 
payable. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  inforination 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  March 
19, 2003, at  pages  13365-13366. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  9,566. 


a.  Application  for  Work-Study 
Allowance  (38  Up.So.CA.  Chapters  30. 
31 ,  32  and  35;  10  Up.So.CA  Chapter 
1606).  VA  Form  22-8691—6.625  hours. 

b.  Student  Work-Study  Agreement 
(Student  Services).  VA  Form  22-8692— 
1,333  hours. 

c.  Extended  Student  Work-Study 
Agreement,  VA  Form  22-8692a— 275 
hours. 

d.  Work-Study  Agreement  (Student 
Services),  VA  Form  22-8692b— 1,333 
hoiu-s 

Estimated  Average  Burden  Per 
Respondent: 

a.  Application  for  Work-Study 

^  Allowance  (38  Up.So.CA.  Chapters  30, 
31,  32  and  35;  10  Up.So.CA  Chapter 
1606),  VA  Form  22-8691—15  minutes. 

b.  Student  Work-Study  Agreement 
(Student  Services),  VA  Form  22-8692— 
5  minutes. 

c.  Extended  Student  Work-Study 
Agreement,  VA  Form  22-8692a— 3 
minutes. 

d.  Work-Study  Agreement  (Student 
Services),  VA  Form  22-8692b— 5 
minutes. 

Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents^ 
.  64,000. 

a.  Application  for  Work-Study 
Allowance  (38  Up.So.CA.  Chapters  30, 
31,  32  and  35*.  10  Up.So.CA  Chapter 
1606),  VA  Form  22-8961—26,500. 

b.  Student  Work-Study  Agreement 
(Student  Services).  VA  Form  22-8692— 
16,000. 

c.  Extended  Student  Work-Study 
Agreement,  VA  Form  22-«692a — 5,500. 

d.  Work-Study  Agreement  (Student 
Services),  VA  Form  22-8692b— 16,000. 

Dated:  May  27,  2003. 

By  direction  of  the  Secretary. 

Martin  L.  Hill, 

Acting  Director,  Records  Management 

Service. 

[FR  Doc.  03-14284  Filed  6-5-03;  8:45  ami 

BILLING  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  Computer 
Matching  Program 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice  of  Computer  Match 
Program. 

SUMMARY:  Pursuant  to  5  U.S.C.  section 
552a,  the  Privacy  Act  of  1974,  as 
amended,  and  the  Office  of  Management 
and  Budget  (OMB)  Guidelines  on  the 
Conduct  of  Matching  Programs,  notice  is 
hereby  given  that  the  Department  of 
Veterans  Affairs  (VA)  intends  to 
conduct  a  computer  matching  program 
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with  the  Internal  Review  Service  (IRS). 
Data  from  the  proposed  match  will  be 
utihzed  to  verify  the  unearned  income 
(i.e.  interest,  dividends,  etc.)  of 
nonservice-connected  veterans,  and  zero 
percent  noncompensable  service- 
connected  veterans,  whose  eligibility  for 
VA  medical  care  is  based  on  their 
inability  to  defray  the  cost  of  medical 
care.  These  veterans  supply  household 
income  information  that  includes  their 
spouses  and  dependents  at  the  time  of 
application  for  VA  health  care  benefits. 

EFFECTIVE  DATE:  This  match  will  start  no 
sooner  than  30  days  after  publication  in 
the  Federal  Register,  unless  comments 
dictate  otherwise. 

ADDRESSES:  Mail  or  hand-deliver 
written  comments  to:  Director, 
Regulations  Management  (OOREGl), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Room  1154, 
Washington,  DC  20420.  All  comments 
received  will  be  available  for  public 
inspection  in  the  Office  of  Regulation 
Policy  and  Management,  Room  1158, 
between  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  holidays. 


FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  E.  Watkins,  Assistant  Director, 
Income  Verification  Division,  Health 
Eligibility  Center,  (404)  235-1340. 

SUPPLEMENTARY  INFORMATK>N: 

A.  General 

The  Computer  Matching  and  Privacy 
Protection  Act  of  1988  Public  Law  (Pub. 
L.  100-503),  amended  the  Privacy  Act  (5 
U.S.C.  552a)  by  describing  the  manner 
in  which  computer  matching  involving 
Federal  agencies  could  be  performed 
and  adding  certain  protections  for 
individuals  applying  for  and  receiving 
Federal  benefits.  Section  7201  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990,  Pubhc  Law  101-508,  further 
amended  the  Privacy  Act  regarding 
protections  for  such  individuals. 

The  Privacy  Act,  as  amended, 
regulates  the  use  of  computer  matching 
by  Federal  agencies  when  records  in  a 
system  of  records  are  matched  with 
other  Federal,  State,  or  local  government 
records.  It  requires  Federal  agencies 
involved  in  computer  matching 
programs  to: 


(1)  Negotiate  written  agreements  with 
the  other  agency  or  agencies 
participating  in  the  matching  programs; 

(2)  Obtain  the  approval  of  the 
matching  agreement  by  the  Data 
Integrity  Boards  (DIB)  of  the 
participating  Federal  agencies; 

(3)  Furnish  detailed  reports  about   ' 
matching  programs  to  Congress  and 
OMB; 

(4)  Notify  applicants  and  beneficiaries 
that  their  records  are  subject  to 
matching;  and 

(5)  Verify  matching  findings  before 
reducing,  suspending,  terminating  or 
denying  an  individual's  benefits  or 
payments. 

B.  VHA  Computer  Matches  Subject  to 
the  Privacy  Act 

We  have  taken  action  to  ensure  that 
all  of  VHA's  computer  matching 
programs  comply  with  the  requirements 
of  the  Privacy  Act,  as  amended. 

Approved:  May  29,  2003. 
Anthony  J.  Principi, 

Secretary  of  Veterans  Affairs. 

[FR  Doc.  03-14283  Filed  6-5-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1910, 1915,  and  1926 
[Docket  No.  H049C] 
RIN  1218-AA05 

Assigned  Protection  Factors 

agency:  Occupational  Safety  and  Health 

Administration  (OSHA),  Department  of 

Labor. 

ACTION:  Proposed  rule;  request  for 

comments  and  scheduling  of  informal 

public  hearings.  . 

SUMMARY:  OSHA  is  proposing  to  revise 
its  existing  Respiratory  Protection 
Standard  to  add  definitions  and  specific 
requirements  for  assigned  protection 
factors  (APFs)  and  maximum  use 
concentrations  (MUCs).  The  proposed 
revisions  also  would  supersede  the 
respirator  selection  provisions  of 
existing  substance-specific  standards 
with  these  new  APFs  (except  the  APFs 
for  the  1,3-Butadiene  Standard). 

The  Agency  developed  the  proposed 
APFs  after  thoroughly  reviewing  the 
available  literature,  including  chamber 
simulation  studies  and  workplace 
protection  factor  studies.  The  proposed 
APFs  would  provide  employers  with 
critical  information  to  use  when 
selecting  respirators  for  employees 
exposed  to  atmospheric  contaminants 
found  in  general  industry,  construction, 
shipyard,  longshoring,  and  marine 
terminal  workplaces.  Proper  respirator 
selection  using  APFs  is  an  important 
component  of  an  effective  respirator 
protection  program.  Accordingly^.  OSHA 
has  inade  a  preliminary  conclusion  that 
the  proposed  APFs  are  necessary*  to 
protect  employees  who  use  respirators 
against  atmospheric  contaminants. 
DATES:  Written  comments.  The  Agency 
invites  interested  parties  to  submit 
written  comments  regarding  the 
proposed  rule,  including  conunents  to 
the  information-collection 
determination  under  the  Supplemoniary 
Information  section  of  this  Federal 
Register  notice,  by  mail,  facsimile,  or 
electronically.  You  must  send  all 
comments,  whether  submitted  by  mail, 
facsimile,  or  electronically  through 
OSHA's  Web  site,  by  September  4,  2003. 

Informal  public  hearings.  The  Agency 
plans  to  hold  an  informal  public  hearing 
in  Washington.  DC  in  late  summer  or 
early  fall  of  2003.  OSHA  expects  the  DC 
hearing  to  last  from  9:30  a.m.  to  5:30 
p.m.  on  the  first  day,  emd  from  8:30  a.m. 
to  5:30  p.m.  on  subsequent  days; 
however,  the  exact  daily  schedule  is  at 


the  discretion  of  the  presiding 
administrative  law  judge.  If  an 
additional  hearing  is  held,  the  Agency 
will  announce  the  date,  time,  and 
location  of  this  hearing  later  in  the 
subsequent  Federal  Register  notice. 

Notice  of  intention  to  appear  to 
provide  testimony  at  the  informal  public 
hearing.  Interested  parties  who  intend 
to  present  testimony  at  the  informal 
public  hearing  in  Washington,  DC,  must 
notify  OSHA  of  their  intention  to  do  so 
no  later  than  September  4,  2003. 

Hearing  testimony  and  documentary 
evidence.  Interested  parties  who  will  be 
requesting  more  than  10  minutes  to 
present  their  testimony,  or  who  will  be 
submitting  documentary  evidence  at  the 
hearing,  must  provide  the  Agency  with 
copies  of  their  full  testimony  and  all 
documentary  evidence  they  plan  to 
present  by  September  4,  2003. 
ADDRESSES:  Written  comments.  You  may 
submit  three  copies  of  written 
comments  to  the  Docket  Office,  Docket 
No.  H049C,  Technical  Data  Center, 
Room  N-2625.  OSHA,  U.S.  Department 
of  Labor,  200  Constitution  Ave.,  NW., 
Washington,  DC  20210;  telephone  (202) 
693-2350.  If  your  written  conunents  are 
10  pages  or  fewer,  you  may  fax  them  to 
the  OSHA  Docket  Office,  telephone 
number  (202)  693-1648.  You  do  not 
have  to  send  OSHA  a  hard  copy  of  your 
faxed  comments.  You  may  submit 
comments  electronically  through 
OSHA's  Home  page  at  http:// 
ecomments.osha.gov/.  If  you  would  like 
to  submit  additional  studies  or  journal 
articles,  you  must  submit  three  copies  of 
them  to  the  OSHA  Docket  Office  at  the 
address  above.  These  materials  must 
clearly  identify  your  electronic 
comments  by  name,  date,  subject,  and 
docket  number  so  we  can  attach  them  to 
your  comments. 

Infonnal  public  hearings.  The 
informal  public  hearing  to  be  held  in 
Washington,  DC  will  be  located  in  the 
Auditorium  on  the  plaza  level  of  the 
Frances  Perkins  Building,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  NW.,  Washington,  DC. 

Notice  of  intention  to  appear  to 
provide  testimony  at  the  infonnal  public 
hearing.  Notices  of  intention  to  appear 
at  the  informal  public  hearing  should  be 
submitted  in  triplicate  to  the  Docket 
Office,  Docket  No.  H049C,  Room  N- 
2625,  OSHA,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Notices  may 
also  be  foxed  to  the  Docket  Office  at 
(202)  693-1648  or  submitted 
electronically  at  http:// 
ecomments.osha.gov.  OSHA  Docket 
Office  and  Department  of  Labor  hours  of 
operation  are  8:15  a.m.  to  4:45  p.m. 


Hearing  testimony  and  documentary 
evidence.  Interested  parties  who  will  be 
requesting  more  than  10  minutes  to 
present  their  testimony,  or  who  will  be 
submitting  documentary  evidence  at  the 
informal  public  hearing  must  mail  three 
copies  of  the  testimony  and  the 
documentary  evidence  to  the  Docket 
Office.  Docket  No.  H049C.  Room  N- 
2625,  OSHA,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW., 
Washington  DC  20210.  Additional 
information  for  submitting  testimony 
and  evidence  is  found  under 
SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  inquiries,  contact  Mr.  John  E. 
Steelnack,  Directorate  of  Standards  and 
Guidance,  Room  N-3718,  OSHA,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  NW.,  Washington,  DC  20210; 
telephone  (202)  693-2289  or  fax  (202) 
693-1678.  For  hearing  information 
contact  Ms.  Veneta  Chatmon,  OSHA 
Office  of  Information,  Docket  No.  H- 
49C,  Room  N-3649,  U.S.  Department  of 
Labor,  200  Constitution  Ave.,  NW., 
Washington,  DC  20210  (telephone  (202) 
693-1999).  For  additional  copies  of  this 
Federal  Register  notice,  contact  the 
Office  of  Publications,  Room  N-3103, 
OSHA,  U.S.  Department  of  Labor,  200 
Constitution  Ave..  NW.,  Washington, 
DC  20210  (telephone  (202)  693-1888). 
Electronic  copies  of  this  Federal 
Register  notice,  as  well  as  news  releases 
and  other  relevant  documents,  are 
available  at  OSHA's  Home  page  at 
http://www.osha.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Review  Under  the  Paperwork 
Reduction  Act 

After  a  thorough  analysis  of  the 
proposed  provisions,  OSHA  believes 
that  these  provisions  would  not  add  to 
the  existing  coUection-of-information 
(i.e.,  paperwork)  requirements  regarding 
respirator  selection.  OSHA  determined 
that  its  existing  Respiratory  Protection 
Standard  at  29  CFR  1910.134  has  two 
provisions  that  involve  APFs  and  also 
impose  paperwork  requirements  on 
employers.  These  provisions  require 
employers  to:  Include  respirator 
selection  in  their  written  respiratory 
protection  program  (29  CFR 
1910.134(c)(l)(i));  and  inform 
employees  regarding  proper  respirator 
selection  (29  CFR  1910.(k)(if)).  The 
information  on  respirator  selection 
addressed  by  these  two  provisions  must 
include  a  brief  discussion  of  the 
purpose  of  APFs,  and  how  to  use  them 
in  selecting  a  respirator  that  affords  an 
employee  protection  from  airborne 
contaminants.  The  burden  imposed  by 
this  requirement  remains  the  same 
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whether  employers  currently  use  the 
APFs  published  in  the  1987  NIOSH  RDL 
or  the  ANSI  Z88.2-1992  Respiratory 
Protection  Standard,  or  implement  the 
APFs  proposed  in  this  rulemaking. 
Therefore,  the  proposed  use  of  APFs  in 
the  context  of  these  two  existing 
respirator-selection  provisions  does  not 
require  an  additional  paperwork-burden 
determination  because  OSHA  already 
accounted  for  this  burden  under  its 
existing  Respiratory  Protection  Standard 
[see  63  FR  1152-1154;  OMB  Control 
Number  1218-0099). 

Both  OSHA's  existing  Respiratory 
Protection  Standard  and  the  proposed 
APF  provisions  require  employers  to 
use  APFs  as  part  of  the  respirator- 
selection  process.  This  process  includes 
obtaining  information  about  the 
workplace  exposure  level  to  an  airborne 
contaminant,  identifying  the  exposure 
limit  (e.g.,  permissible  exposure  limit) 
for  the  contaminant,  using  this 
information  to  calculate  the  required 
level  of  protection  [i.e.,  the  APF),  and 
referring  to  an  APF  table  to  determine 
which  respirator  to  select.  Admittedly, 
this  process  involves  the  collection  and 
use  of  information,  but  it  does  not 
require  employers  to  inform  others, 
either  orally  or  in  writing,  about  the 
process  they  use  to  select  respirators  for 
individual  employees,  or  the  outcomes 
of  this  process;  by  not  requiring    ^ 
employers  to  communicate  this 
information  to  others,  OSHA  removed 
this  process  from  the  ambit  of  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  U.S.C.  3506(c)(2)(A)).  In 
the  alternative,  even  if  PRA-95  applies, 
the  proposal  involves  the  same 
information-collection  and  -use 
requirements  with  regard  to  APFs  as  the 
existing  standard  (see  paragraphs  (d)(1) 
and  (d)(3){i)  of  29  CFR  1910.134,  and 
the  rationale  for  the  existing  APF 
requirements  in  the  preamble  to  the 
final  Respiratory  Protection  Standard, 
63  FR  1163  and  1203-1204); 
accordingly,  the  paperwork  burden 
imposed  by  the  proposal  would  be 
equivalent  to  the  burden  already 
imposed  under  the  existing  standard. 

Interested  parties  who  want  to 
comment  on  OSHA's  determination  that 
the  proposed  provisions  contain  no 
additional  paperwork  burden  compared 
to  the  existing  paperwork  requirements 
must  send  their  written  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for 
OSHA,  Office  of  Management  and 
Budget,  Room  10235,  725  17th  Street 
NW.,  Washington,  DC  20503.  The 
Agency  also  encourages  commenters  to 
submit  their  comments  on  this 
paperwork  determination  to  OSHA 
along  with  their  other  comments. 


Federalism 

The  Agency  reviewed  the  proposed 
APF  provisions  according  to  the  most 
recent  Executive  Order  on  Federalism 
(Executive  Order  13132,  ff4  FR  43225. 
August  10, 1999).  This  Executive  Order 
requires  that  federal  agencies,  to  the 
extent  possible,  refrain  from  limiting 
state  policy  options,  consult  with  states 
before  taking  actions  that  restrict  their 
policy  options,  and  take  such  actions 
only  when  clear  constitutional  authority 
exists  and  the  problem  is  of  national 
scope.  The  Executive  Order  allows 
federal  agencies  to  preempt  state  law 
only  with  the  expressed  consent  of 
Congress;  in  such  cases,  federal  agencies 
must  limit  preemption  of  state  law  to 
the  extent  possible. 

Under  section  18  of  the  Occupational 
Safety  and  Health  Act  (the  "Act"  or 
"OSH  Act").  Congress  expressly 
provides  OSHA  with  authority  to 
preempt  state  occupational  safety  and 
health  standards  to  the  extent  that  the 
Agency  promulgates  a  federal  standard 
imder  section  6  of  the  Act.  Accordingly, 
section  18  of  the  Act  authorizes  the 
Agency  to  preempt  state  promulgation 
.and  enforcement  of  requirements 
dealing  with  occupational  safety  and 
health  issues  covered  by  OSHA 
standards  unless  the  state  has  an  OSHA- 
approved  occupational  safety  and  health 
plan  (i.e.,  is  a  state-plan  stafe)  [see  Gade 
V.  National  Solid  Wastes  Management 
Association,  112  S.  Ct.  2374  (1992)]. 
Therefore,  with  respect  to  states  that  do 
not  have  OSHA-approved  plans,  the 
Agency  concludes  that  this  proposal 
conforms  to  the  preemption  provisions 
of  the  Act.  Additionally,  section  18  of 
the  Act  prohibits  states  without 
approved  plans  from  issuing  citations 
for  violations  of  OSHA  standards;  the 
Agency  finds  that  the  proposed 
rulemaking  does  not  expand  this 
limitation. 

OSJL\  asserts  that  it  has  authority 
imder  Executive  Order  13132  to  propose 
APF  requirements  because  the  problems 
addressed  by  these  requirements  are 
national  in  scope.  As  noted  in  section  VI 
("Summary  of  the  Preliminary 
Economic  Analysis  and  Initial 
Regulatory  Flexibility  Analysis")  of  this 
preamble,  hundreds  of  thousands  of 
employers  must  select  appropriate 
respirators  for  millions  of  employees. 
These  employees  are  exposed  to  many 
different  tjrpes  and  levels  of  airborne 
contaminants  found  in  general  industry, 
construction,  shipyard,  longshoring,  and 
marine  terminal  workplaces. 
Accordingly,  the  proposed  requirements 
would  provide  employers  in  every  state 
with  critical  information  to  use  when 
selecting  respirators  to  protect  thefr 


employees  frttm  the  risks  of  exposure  to 
airborne  contaminants.  However,  while 
OSHA  drafted  the  proposed  APF  and 
MUC  requirements  to  protect  employees 
in  every  state,  section  18(c)(2)  of  the  Act 
permits  state-plan  states  to  develop  their 
own  requirements  to  deal  with  any 
special  workplace  problems  or 
conditions,  provided  these  requirements 
are  at  least  as  effective  as  the  final 
requirements  that  result  fit)m  this 
proposal. 

State  Plans 

The  26  states  and  territories  with  their 
own  OSHA-approved  occupational 
safety  and  health  plans  must  adopt 
comparable  provisions  within  six 
mcHiths  after  the  Agency  publishes  the 
final  APF  and  MUC  requirements.  These 
states  and  territories  are:  Alaska, 
Arizona,  California,  Hawaii,  Indiana, 
Iowa,  Kentucky,  Maryland,  Michigan. 
Minnesota,  Nevada,  New  Mexico,  North 
Carolina,  Oregon.  Puerto  Rico,  South 
Carolina,  Tennessee,  Utah,  Vermont, 
Virginia,  Virgin  Islands,  Washington, 
and  Wyoming.  Connecticut,  New  Jersey 
and  New  York  have  OSHA  approved 
State  Plans  that  apply  to  state  and  local 
government  employees  only.  Until  a 
state-plan  state  promulgates  its  own 
comparable  provisions.  Federal  OSHA 
will  provide  the  state  with  interim 
enforcement  assistance,  as  appropriate. 

Unfunded  Mandates  ' 

The  Agency  reviewed  the  proposed 
APF  and  MUC  provisions  according  to 
the  Unfunded  Mandates  Reform  Act  of 
1995  (UMRA)  (2  U.S.C.  1501  et  seq.)  and 
Executive  Order  12875.  As  discussed  in  ' 
section  VI  ("Summary  of  the 
Preliminary  Economic  Analysis  and 
Initial  Regulatory  Flexibility  Analysis") 
of  this  preamble,  OSHA  estimates  that 
compliance  with  this  proposal  would 
require  private-sector  employers  to 
expend  about  $4.5  million  each  year. 
However,  while  this  proposal 
establishes  a  federal  mandate  in  the 
private  sector,  it  is  not  a  significant 
regulatory  action  within  the  meaning  of 
section  202  of  the  UMRA  (2  U.S.C. 
1532). 

OSHA  standards  do  not  apply  to  state 
and  local  governments,  except  in  states 
that  have  voluntarily  elected  to  adopt  an 
OSHA-approved  state  occupational 
safety  and  health  plan.  Consequently, 
the  proposed  provisions  do  not  meet  the 
definition  of  a  "Federal 
intergovernmental  mandate"  [see 
section  421(5)  of  the  UMRA  (2  U.S.C. 
658(5)].  Therefore,  based  on  a  review  of 
the  rulemaking  record  to  date,  the 
Agency  believes  that  few,  if  any,  of  the 
affected  employers  are  state,  local,  and 
tribal  governments.  Therefore,  the 
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proposed  APF  requirements  do  not 
impose  unfunded  mandates  on  state, 
local,  and  tribal  governments. 

Protecting  Children  From 
Environmental  Health  and  Safety  Risks 

Executive  Order  13045  requires  that 
Federal  agencies  submitting  covered 
regulatory  actions  to  OMB's  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  for  review  pursuant  to  Executive 
Order  12866  must  provide  OIRA  with 

(1)  an'evaluation  of  the  environmental 
health  or  safety  effects  that  the  planned 
regulation  may  have  on  children,  and 

(2)  an  explanation  of  why  the  planned 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
agency.  Executive  Order  13045  defines 
"covered  regulatory  actions"  as  rules 
that  may  (1)  be  economically  significant 
under  Executive  Order  12866  [i.e.,  a 
rulemaking  that  has  an  annual  affect  on 
the  economy  of  $100  million  or  more,  or 
would  adversely  affect  in  a  material  way 
the  economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
communities),  and  (2)  concern  an 
environmental  health  risk  or  safety  risk 
that  an  agency  has  reason  to  believe  may 
disproportionately  affect  children.  In 
this  context,  the  term  "environmental 
health  risks  and  safety  risks"  means 
risks  to  health  or  safety  that  are 
attributable  to  products  or  substances 
that  children  are  likely  to  come  in 
contact  with  or  ingest  (e.g.,  through  air, 
food,  water,  soil,  product  use). 

The  proposed  provisions  are  not 
economically  significant  under 
Executive  Order  12866  (see  section  VI 
("Summary  of  the  Preliminary 
Economic  Analysis  and  Initial 
Regulatory  Flexibility  Analysis")  of  this 
preamble).  In  addition,  alter  reviewing 
the  proposed  APF  provisions,  OSHA 
has  determined  that  these  provisions  do 
not  impose  environmental  health  or 
safety  risks  to  children  as  set  forth  in 
Executive  Order  13045.  The  proposed 
provisions  would  require  employers  to 
use  APFs  in  selecting  proper  respirators 
for  employee  use,  with  the  objective  of 
limiting  employee  exposures  to  airborne 
contaminants.  To  the  best  of  OSHA's 
knowledge,  no  employees  under  18 
years  of  age  work  under  conditions  that 
require  respirator  use.  However,  if  such 
conditions  exist,  children  who  use 
respirators  selected  according  to  these 
proposed  provisions  would  receive 
adequate  protection  from  the  airborne 
contaminants.  In  this  regard,  the  Agency 
is  requesting  public  comment  on 
whether  employees  under  the  age  of  18 
years  use  respirators,  and,  if  they  do,  the 


extent  to  which  the  respirators  provide 
them  with  adequate  protection.  Based 
on  this  discussion,  OSHA  believes  that 
the  APF  and  MUC  requirements 
proposed  in  this  rulemaking  do  not 
constitute  a  covered  regulatory  action  as 
defined  by  Executive  Order  13045. 

Applicability  of  Existing  Consensus 
Standards 

Section  6(b)(8)  of  the  OSH  Act 
requires  OSHA  to  explain  "why  a  rule 
promulgated  by  the  Secretary  differs 
substantially  fi-om  an  existing  national 
consensus  standard,"  by  publishing  "a 
statement  of  the  reasons  why  the  rule  as 
adopted  will  better  effectuate  the 
purposes  of  the  Act  than  the  national 
consensus  standard."  [see  29  U.S.C. 
655(b)(8)].  Accordingly,  the  Agency 
compared  the  proposed  APF 
requirements  with  the  APF  provisions 
of  ANSI  Z88.2-1992  ("Respiratory 
Protection").  This  consensus  standard, 
published  by  the  American  National 
Standards  Institute  in  1992,  is  the  only 
publicly  available  consensus  standard 
that  includes  APFs.  In  most  instances, 
the  APFs  being  proposed  by  the  Agency 
are  identical  to  ANSI's  APFs,  however, 
some  differences  exist.  Where  OSHA 
has  proposed  an  APF  that  differs  from 
ANSI's,  the  Summary  and  Explanation 
provides  the  basis  for  that  decision. 

Environmental  Impact  Assessment 

The  Agency  reviewed  the  proposed 
provisions  according  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321  et  seq.),  the 
regulations  of  the  Council  of 
Environmental  Quality  (40  CFR  part 
1500),  and  the  Department  of  Labor's 
NEPA  procedures  (29  CFR  part  11). 
OSHA  estimates  that  this  proposed  rule 
would  have  a  direct  impact  on  a 
relatively  small  number  of  respirator 
users  and,  in  so  doing  ,  merely  alter  the 
type  of  respirator  they  are  using.  The 
Agency  does  not  anticipate  that  this  will 
significantly  alter  solid  waste  patterns, 
water  quality,  or  ambient  air  quality.  As 
a  result  of  this  review,  OSHA  concludes 
that  the  proposed  provisions  would 
have  no  significant  environmental 
impact. 

I.  General 

Table  of  Contents 

The  following  Table  of  Contents  identifies 
the  major  preamble  sections  of  tliis  proposal 
and  the  order  in  which  they  are  presented: 
Introductory  Material 

Notice  and  Comment 

Dates  for  Hearings 
Supplementary  Information  ' 

OMB  Review  Under  the  Paperwork 
Reduction  Act 

Federalism 


State  Plans 

Unfunded  Mandates 

Protecting  Children  from  Environmental 
Health  and  Safety  Risks 

Applicability  of  Existing  Consensus 
Standards  , 

Environmental  Impact  Assessment 
I.  General 

Table  of  contents  ^ 

Glossary 
U.  Pertinent  Legal  Authority 
III.  Events  Leading  to  the  Proposed  Standard 

A.  Regulatory  History 

B.  Need  for  Assigned  Protection  Factors 

C.  Review  of  the  Proposed  Standard  by  the 
Advisory  Committee  for  Construction 
Safety  and  Health  (ACCSH) 

rv.  Methodology  for  Developing  Assigned 
Protection  Factors  • 

A.  Dr.  Nicas'  Proposal  and  Response  from 
Commenters, 

B.  Analyses  of  WPF  Studies 

C.  Analyses  of  SWPF  Studies 

D.  OSHA's  Overall  Summary  Conclusions 

E.  Summaries  of  Studies 

V.  Health  Effects 

VI.  Summary  of  the  Preliminary  Economic 

Analysis  and  Initial  Regulatory 
Flexibility  Screening  Analysis 

VII.  Summary  and  Explanation  of  the 
Proposed  Standard 

A.  Revisions  to  the  Respiratory  Protection 
Standard 

B.  Superseding  the  Respirator  Selection 
Provisions  of  Substance-Specific 
Standards  in  Parts  1910, 1915.  and  1926 

VQl.  Issues 

IX.  Public  Participation — Comments  and 

Hearings 

X.  Proposed  Amendments  to  Standards 

Glossary 

This  glossary  specifies  the  terms 
represented  by  acronyms,  and  provides 
definitions  of  other  terms,  used 
frequently  in  this  proposal.  This 
glossary  does  not  change  the  legal 
requirements  as  proposed  in  this  notice 
of  proposed  rulemaking,  nor  is  it 
intended  to  propose  new  regulatory 
requirements  or  definitions.  It  is 
presented  simply  to  assist  the  reader. 

A.  Acronyms 

ACGIH:  American  Conference  of 

Governmental  Industrial  Hygienists. 
AIHA:  American  Industrial  Hygiene 

Association. 
ANSI:  American  National  Standards 

Institute. 
APF:  Assigned  Protection  Factor  (see 

definition  in  proposed  regulatory 

text). 
DOP:  Dioctylphthalate  (an  aerosolized 

agent  used  for  quantitative  fit 

testing). 
DFM:  Dust/Fume/Mist  filter. 
EPF:  Effective  Protection  Factor  (see 

definition  below  under  "Protection 

factor  study"). 
HEP  A:  High  efficiency  particulate  air 

(filter]  (see  definition  below). 
IDLH:  Immediately  dangerous  to  life  or 

health  (see  definition  below). 
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LAM.:  Los  Alamos  National  Laboratory. 
LLNL:  Lawrence  Livennore  National 

Laboratory. 
MSHA;  Mine  Safety  and  Health 

Administration. 
MUC:  Maximum  Use  Concentration  (see 

definition  in  proposed  regulatory 

text). 
NIOSH:  National  Institute  for 

Occupational  Safety  and  Health. 
NRC:  Nuclear  Regulatory  Commission. 
OSHA:  Occupational  Health  and  Safety 

Administration. 
PAPR:  Powered  afr-purifying  respfrator 

(see  definition  below).  . 
PEL:  Permissible  Exposure  Limit  (an 

occupational  exposure  level 

specified  by  OSHA). 
PPF:  Program  Protection  Factor  (see 

definition  below  under  "Protection 

factor  study"). 
QLFT:  Qualitative  fit  test  (see  definition 

below). 
QNFT:  Quantitative  fit  test  (see 

definition  below). 
FCDL:  Respirator  Decision  Logic 

(respirator  selection  guidance 

developed  by  NIOSH  that  contains 

a  set  of  respirator  protection. 

factors). 
REL:  Recommended  Exposure  Limit  (an 

occupational  exposure  level 

recommended  by  NIOSH). 
SAR:  Supplied-air  respirator  (see 

definition  below). 
SCBA:  Self-contained  breathing 

apparatus  (see  definition  below). 
WPF:  Workplace  Protection  Factor  (see 

definition  below  under  "Protection 

factor  study"). 
•TLV:  Threshold  Limit  Value  (an 

occupational  exposure  level 

recommended  by  ACGIH). 
SWPF:  Simulated  Workplace  Prelection 

Factor  (see  definition  below  under 

"Protection  factor  study"). 

B.  Definitions 

Terms  followed  by  an  asterisk  (*)  refer 
to  definitions  that  can  be  found  in 
paragraph  (b)  ("Definitions")  of  OSHA's 
Respiratory  Protection  Standard  (29  CFR 
1910.134). 

Air-purifying  respirator*:  A  respirator 
with  an  air-purifying  filter,  cartridge,  or 
canister  that  removes  specific  air 
contaminants  by  passing  ambient  air 
through  the  air-purifying  element. 

Atmosphere-supplying  respirator*:  A 
respfrator  that  supplies  the  respirator 
user  with  breathing  afr  from  a  source 
independent  of  the  ambient  atmosphere, 
and  includes  SARs  and  SCBA  units. 

Canister  or  cartridge*:  A  container 
with  a  filter,  sorbent,  or  catalyst,  or 
combination  of  these  items,  which 
removes  specific  contaminants  from  the 
afr  passed  through  the  container. 

ContinuoJk  flow  respirator :  An 
atmosphere-supplying  respirator  that 


provides  a  continuous  flow  of 
breathable  air  to  the  respirator 
facepiece. 

Demand  respirator*:  An  atmosphere- 
supplying  respirator  that  admits 
breathing  air  to  the  facepiece  only  when 
a  negative  pressure  is  created  inside  the 
facepiece  by  inhalation. 

Filter  or  air-purifying  element*:  A 
component  used  in  respirators  to 
remove  solid  or  liquid  aerosols  from  the 
inspired  afr. 

Filtering  facepiece  (or  dust  mask)*:  A 
negative  pressure  particulate  respirator 
with  a  filter  as  an  integral  part  of  the 
facepiece  or  with  the  entire  facepiece 
composed  of  the  filtering  medium. 

Fit  factor*:  A  quantitative  estimate  of 
the  fit  of  a  particular  respirator  to  a 
specific  individual,  and  typically 
estimates  the  ratio  of  the  concenfration 
of  a  substance  in  ambient  air  to  its 
concentration  inside  the  respirator 
when  worn. 

Fit  test*:  The  use  of  a  protocol  to 
qualitatively  or  quantitatively  evaluate 
the  fit  of  a  respirator  on  an  individual. 

Helmet*:  A  rigid  respiratory  inlet 
covering  that  also  provides  head 
protection  against  impact  and 
penefrdtion. 

High-efficiency  particulate  air  filter*: 
A  fiher  that  is  at  least  99.97%  efficient 
in  removing  monodisperse  particles  of 
0.3  micrometers  in  diameter.  The 
eJfuivalent  NIOSH  42  CFR  84  particulate 
filters  are  the  NlOO,  RlOO,  and  PlOO 
filters. 

Hood*:  A  respiratory  inlet  covering 
that  completely  covers  the  head  and 
neck  and  may  also  cover  portions  of  the 
shoulders  and  torso. 

Immediately  dangerous  to  life  or 
health*:  An  atmosphere  that  poses  an 
immediate  threat  to  life,  would  cause 
irreversible  adverse  health  effects,  or 
would  impair  an  individual's  ability  to 
escape  from  a  dangerous  atmosphere. 

Loose-fitting  facepiece*:  A  respiratory 
inlet  covering  that  is>designed  to  form 
a  partial  seai  with  the  face. 

Negative  pressure  respirator  (tight- 
fitting)*:  A  respirator  in  which  the  air 
pressure  inside  the  facepiece  is  negative 
during  inhalation  with  respect  to  the 
ambient  air  pressure  outside  the 
respirator. 

Positive  pressure  respirator*:  A 
respirator  in  which  the  pressure  inside 
the  respiratory  inlet  covering  exceeds 
the  ambient  air  pressure  outside  the 
respirator.   , 

Powered  air-purifying  respirator*:  An 
afr-purifying  respirator  that  uses  a 
blower  to  force  the  ambient  air  through 
air-purifying  elements  to  the  inlet 
covering. 

Pressure  demand  respirator*:  A 
positive  pressure  atmosphere-supplying 


respirator  that  admits  breathing  air  to 
the  facepiece  when  the  positive  pressure 
is  reduced  inside  the  facepiece  by 
inhalation. 

Protection  factor  study:  A  study  that 
determines  the  protection  provided  by  a 
respirator  during  use.  This 
determination  is  generally 
accomplished  by  measuring  the  ratio  of 
the  concentration  of  an  agent  (e.g., 
hazardous  substance)  outside  the. 
respirator  (Co)  to  the  agent's 
concentration  inside  the  respirator  (Ci) 
(i.e.,  Co/Ci).  Therefore,  as  the  ratio 
between  Co  and  Ci  increases,  the 
protection  factor  increases,  indicating 
an  increase  in  the  level  of  protection 
provided  to  employees  by  the  respirator. 
Foiur  types  of  protection  factor  studies 
are: 

Effective  Protection  Factor  (EPF) 
study— a  study,  conducted  in  the  • 
workplace,  that  measures  the  protection 
provided  by  a  properly  selected,  fit- 
tested,  jind  functioning  respirator  when 
used  intermittently  for  only  some 
fraction  of  the  total  workplace  exposure 
time  (i.e.,  sampling  is  conducted  diu"ing 
periods  when  respirators  are  worn  and 
not  worn).  EPFs  are  not  directly 
comparable  to  WPF  values  because  the 
determinations  include  both  the  time 
spent  in  contaminated  atmospheres 
with  and  without  respiratory  protection; 
therefore,  EPFs  tend  to  understate  the 
protection  that  would  be  obtained  if  the 
respirator  were  being  worn  at  all  times. 

Program  Protection  Factor  (PPF) 
study — a  study  that  estimates  the 
protection  provided  by  a  respfrator 
within  a  specific  respirator  program. 
Like  the  EPF,  it  is  focused  not  only  on 
the  respfrator's  performance,  but  also 
the  effectiveness  of  the  complete 
respirator  program.  PPFs  are  affected  by 
all  factors  of  the  program,  including 
respirator  selection  and  maintenance, 
user  training  and  motivation,  work 
activities,  and  program  administration. 

Workplace  Protection  Factor  (WPF) 
study — a  study,  conducted  under  actual 
conditions  of  use  in  the  workplace,  that 
measures  the  protection  provided  by  a 
properly  selected,  fit-tested,  and 
-  functioning  respirator,  when  the 
respirator  is  correctly  worn  and  used  as 
part  of  a  comprehensive  respirator 
program.  Measurements  of  Co  and  Ci  are 
obtained  only  while  the  respirator  is 
being  worn  during  performance  of 
normal  work  tasks  (i.e.,  samples  are  not 
collected  when  the  respirator  is  not 
being  worn).  As  the  degree  of  protection 
afforded  by  the  respirator  increases,  the 
WPF  increases. 

Simulated  Workplace  Protection 
Factor  (SWPF)  study — a  study, 
conducted  in  a  controlled  laboratory        — 
setting  and  in  which  Co  and  Ci 
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sampling  is  performed  while  the  subject 
performs  a  series  of  set  exercises.  The 
laboratory  setting  is  used  to  control 
many  of  the  variables  found  in 
workplace  studies,  while  the  exercises 
simulate  the  work  activities  of  respirator 
users.  This  type  of  study  is  designed  to 
determine  the  optimum  performance  of 
respirators  by  reducing  the  impact  of 
sources  of  variability  through 
maintenance  of  tightly  controlled  study 
conditions. 

Qualitative  fit  test*:  A  pass/fail  fit  test 
to  assess  the  adequacy  of  respirator  fit 
that  relies  on  the  individual's  response 
to  the  test  agent. 

Quantitative  fit  test*:  An  assessment 
of  the  adequacy  of  respirator  fit  by 
numerically  measuring  the  amount  of 
leakage  into  the  respirator. 

Self-contained  breathing  apparatus*: 
An  atmosphere-supplying  respirator  for 
which  the  breathing  air  source  is 
designed  to  be  carried  by  the  user. 

Supplied-air  respirator  (or  airline) 
respirator*:  An  atmosphere-supplying 
respirator  for  which  the  source  of 
breathing  air  is  not  designed  to  be 
carried  by  the  user. 

Tight-fitting  facepiece* :  A  respiratory 
inlet  covering  that  forms  a  complete  seal 
with  the  face. 

II.  Pertinent  Legal  Authority 

The  purpose  of  the  Occupational 
Safety  and  Health  Act,  29  U.S.C.  651  et 
seq.  (the  "OSHA  Act"  or  "Act")  is  to 
"assure  so  far  as  possible  every  working 
man  and  woman  in  the  Nation  safe  and 
healthful  working  conditions  and  to 
preserve  our  human  resources."  (29 
use.  651(b)|.  To  achieve  this  goal, 
Congress  authorized  the  Secretary  of 
Labo|-  to  promulgate  and  enforce 
occupational  safety  and  health 
standards  [see  29  U.S.C.  654(b) 
(requiring  employers  to  comply  with 
OSHA  standards),  29  U.S.C.  655(a) 
(authorizing  summary  adoption  of 
existing  consensus  and  federal 
standards  within  two  years  of  the  Act's 
enactment),  and  29  U.S.C.  655(b) 
(authorizing  promulgation  of  standards 
pursuant  to  notice  and  comment)]. 

A  safety  or  health  standard  is  a 
standard  "which  requires  conditions,  or 
the  adoption  or  use  of  one  or  more 
practices,  means,  methods,  operations, 
or  processes,  reasonably  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  or  places  of  employment." 
[29  U.S.C.  652(8)1.  A  standard  is 
reasonably  necessary  or  appropriate 
within  the  meaning  of  section  652(8)  of 
the  Act  when  it  substantially  reduces  or 
eliminates  significant  risk,  and  is 
technologically  and  economically 
feasible,  cost  effective,  consistent  with 
prior  Agency  action  or  supported  by  a 


reasoned  justification  for  departing  fi'om 
prior  Agency  action,  and  supported  by 
substantial  evidence;  it  must  also 
effectuate  the  Act's  purposes  better  than 
any  national  consensus  standard  it 
supersedes  [see  International  Union, 
UAWv.  OSHA  [LOTO II),  37  F.3d  665 
(DC  Cir.  1994;  and  58  FR  16612-16616 
(March  30,  1993)). 

OSHA  has  discussed  the  nature  of 
adverse  health  effects  caused  by 
exposure  to  airborne  chemical  hazards 
many  times  in  previous  rulemaking 
activities  [see,  for  example,  the 
preambles  to  any  of  OSHA's  substance- 
specific  standards  codified  in  29  CFR 
1910.1001  to  1910.1052).  As  discussed 
in  the  Significance  of  Risk  section  of  the 
Respiratory  Protection  Standard,  the 
health  risk  presented  to  workers  can  be 
represented  by  the  risk  that  a  respirator 
will  not  be  properly  selected  or  used, 
which  increases  the  possibility  that  the 
user  will  be  overexposed  to  a  harmful 
air  contaminant.  The  risks  that  are 
addressed  by  the  Respiratory  Protection 
Standard  are  not  characterized  as 
illness-specific  risks  but,  instead,  relate 
to  a  more  general  probability  that  when 
a  respirator  provides  insufficient 
protection,  the  wearer  may  be  exposed 
to  a  level  of  air  contaminant  that  is 
associated  with  material  impairment  of 
the  worker's  health. 

The  Agency  believes  that  a  standard 
is  technologically  feasible  when  the 
protective  measures  it  requires  already 
exist,  can  be  brought  into  existence  with 
available  technology,  or  can  be  created 
with  technology  that  can  reasonably  be 
expected  to  be  developed  [see  American 
Textile  Mfrs.  Institute  v.  OSHA  [Cotton 
Dust),  452  U.S.  490,  513  (1981); 
American  Iron  and  Steel  Institute  v. 
OSHA  (Lead  II).  939  F.2d  975,  980  (DC 
Cir.  1991)].  A  standard  is  economically 
feasible  when  industry  can  absorb  or 
pass  on  the  costs  of  compliance  without 
threatening  the  industry's  long-term 
profitability  or  competitive  structure 
[see  Cotton  Dust.  452  U.S.  at  530  n.  55; 
Lead  II,  939  F.2d  at  980],  and  a  standard 
is  cost  effective  when  the  protective 
measures  it  requires  are  the  least  costly 
of  the  available  alternatives  that  achieve 
the  same  level  of  protection  [see  Cotton 
Dust,  453  U.S.  at  514  n.  32; 
International  Union,  UAWv.  OSHA 
(LOTO  III),  37  F.3d  665,  668  (DC  Cir. 
1994)]. 

All  standards  must  be  highly 
protective  [see  58  FR  16612,  16614-15 
(March  30,  1993);  LOTO  III.  37  F.3d  at 
669].  Accordingly,  section  8(g)(2)  of  the 
Act  authorizes  OSHA  "to  prescribe  such 
rules  and  regulations  as  [it]  may  deem 
necessary  to  carry  out  its 
responsibilities  under  the  Act"  [see  29 
U.S.C.  657(g)(2)].  However,  health 


standards  must  also  meet  the 
"feasibility  mandate"  of  section  6(b)(5) 
of  the  OSH  Act.  29  U.S.C.  655(b)(5). 
Section  6(b)(5)  of  the  Act  requires 
OSHA  to  select  "the  most  protective 
standard  consistent  with  feasibility" 
needed  to  reduce  significant  risk  when 
regulating  health  hazards  [see  Cotton 
Dust.  452  U.S.  at  509].  Section  6(b)(5) 
also  directs  OSHA  to  base  health 
standards  on  "the  best  available 
evidence."  including  research, 
demonstrations,  and  experiments  [see   ^ 
29  U.S.C.  655(b)(5)).  In  this  regard, 
OSHA  must  consider  "in  addition  to  the 
attainment  of  the  highest  degree  of 
health  and  safety  protection  *  *  *  the 
latest  scientific  data  *   *   *  feasibility 
and  experience  gained  under  this  and 
other  health  and  safety  laws."  (Id.). 
Furthermore,  section  6(b)(5)  of  the  Act 
specifies  that  standards  must  "be 
expressed  in  terms  of  objective  criteria 
and  of  the  performance  desired"  Isee  29 
U.S.C.  655(b)(7)]. 

The  proposed  APF  and  MUC 
provisions  are  integral  components  of 
an  effective  respiratory  protection 
program.  Respiratory  protection  is  a 
supplemental  method  used  by 
employers  to  protect  employees  against 
airborne  contaminants  in  workplaces 
where  feasible  engineering  controls  and 
work  practices  are  not  available,  have 
not  yet  been  implemented,  or  are  not  in 
themselves  sufficient  to  protect 
employee  health.  Employers  also  use 
respiratory  protection  under  emergency 
conditions  involving  the  accidentsd 
release  of  airborne  contaminants.  The 
proposed  amendnlents  to  OSHA's 
Respiratory  Protection  Standard,  and 
the  Agency's  substance-specific 
standards,  would  provide  employers 
with  critical  information  to  use  when 
selecting  respirators  for  employees 
exposed  to  airborne  contaminants  found 
in  general  industry,  construction, 
shipyard,  longshoring,  and  marine 
terminal  workplaces.  Since  it  is 
generally  recognized  that  different  types 
of  respiratory  protective  equipment 
provide  different  degrees  of  protection 
against  hazardous  exposures,  proper 
respirator  selection  is  of  critical 
importance.  The  proposed  APF  and 
MUC  provisions  provide  additional 
guidance  on  the  point  at  which  an 
increase  in  the  level  of  respiratory 
protection  is  necessary.  The  APF  and 
MUC  provisions  will  greatly  enhance  an 
employer's  ability  to  select  a  respirator 
that  will  adequately  protect  employees. 
OSHA  believes  that  in  the  absence  of 
these  proposed  provisions,  employers 
will  be  less  certain  about  which 
respirators  to  select  for  adequate 
employee  protection. 
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The  Agency  also  developed  the 
proposed  provisions  to  be  feasible  and 
cost  effective,  and  is  specifying  them  in 
terms  of  objective  criteria  and  the  level 
of  performance  desired.  In  this  regard, 
section  VI  ("Summary  of  the 
Preliminary  Economic  Analysis  and 
Initial  Regulatory  Flexibility  Analysis") 
of  this  preamble  provides  the  benefits 
and  costs  of  this  proposal,  and  describes 
several  other  alternatives  as  reqiiired  by 
section  205  of  the  UMRA  (2  U.S.C. 
1535).  Based  on  this  information,  OSHA 
preliminarily  concludes  that  the 
proposed  APF  and  MUC  provisions 
constitute  the  most  cost-effective 
alternative  for  meeting  its  statutory 
objective  of  reducing  risk  of  adverse 
health  effects  to  the  extent  feasible. 

m.  Events  Leading  to  the  Proposed 
Standard 

A.  Regulatory  History 

Congress  created  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  in  1970,  and  gave  it  the 
responsibility  for  promulgating 
standards  to  protect  the  health  and 
safety  of  American  workers.  As  directed 
by  the  OSH  Act,  the  Agency  adopted 
existing  F^ederal  standards  and  national 
consensus  standards  developed  by   . 
various  organizations  such  as  the 
American  Conference  of  Governmental 
Industrial  Hygienists  (ACGIH),  the 
National  Fire  Protection  Association 
(NFPA),  and  the  American  National 
Standards  histitute  (ANSI).  The  ANSI 
standard  Z88.2-1969,  "Practices  for 
Respiratory  Protection,"  was  the  basis  of 
the  first  six  sections  (permissible 
practice,  minimal  respirator  program, 
selection  of  respirators,  air  quality,  use, 
maintenance  and  care)  of  OSHA's 
Respiratory  Protection  Standard  (29  CFR 
1910.134)  adopted  in  1971.  The  seventh 
section  was  a  direct,  complete 
incorporation  of  ANSI  Standard  K13.1- 
1969,  "Identification  of  Gas  Mask 
Canisters." 

The  Agency  promulgated  an  initial 
Respiratory  Protection  Standard  for  the 
construction  industry  (29  CFR  1926.103) 
in  April  1971.  On  February  9,  1979, 
OSHA  formally  applied  29  CFR 
1910.134  to  the  construction  industry 
(44  FR  8577).  Agencies  that  preceded 
OSHA  developed  the  original  maritime 
respiratory  protection  standards  in  the 
1960s  (e.g.,  section  41  of  the  Longshore 
and  Harbor  Worker  Compensation  Act). 
The  section  designations  adopted  by 
OSHA  for  these  standards,  and  their 
original  promulgation  dates,  are: 
Shipyards— 29  CFR  1915.82,  February 
20,  1960  (25  FR  1543);  Marine 
Terminals— 29  CFR  1917.82,  March  27, 
1964  (29  FR  4052);  and  Longshoring— 


29  CFR  1918.102,  February  20, 1960  (25 
FR  1565).  OSHA  incorporated  29  CFR 
1910.134  by  reference  into  its  Marine 
Terminal  standards  (Part  1917)  on  July 
5,  1983  (48  FR  30909).  The  Agency 
updated  and  strengthened  its 
Longshoring  and  Marine  Terminal ' 
standards  in  1996  and  2000,  and  these 
standards  now  incorporate  29  CFR 
1910.134  by  reference. 

Under  the  Respiratory  Protection 
Standard  that  OSHA  initially  adopted, 
employers  needed  to  follow  the 
guidance  of  the  Z88.2-1969  ANSI      " 
standard  to  ensure  proper  selection  of 
'  respirators.  Subsequently,  OSHA 
published  an  Advance  Notice  of 
Proposed  Rulemaking  C'ANPR")  to 
revise  the  Respiratory  Protection 
Standard  on  May  14,  1982  (47  FR 
20803).  Part  of  the  impetus  for  this 
notice  was  the  Agency's  inclusion  of 
new  respirator  requirements  in  the 
comprehensive  substance-specific 
standards  promulgated  under  Section 
(6)(b)  of  the  OSH  Act.  e.g.,  fit  testing 
protocols,  respirator  selection  tables, 
use  of  PAPRs,  changing  filter  elements 
whenever  an  employee  detected  an 
increase  in  breathing  resistance,  and 
requirements  referring  employees  with 
breathing  difficulties  to  a  physician 
trained  in  pulmonary  medicine,  either 
at  fit  testing  or  during  routine  respirator 
use  [see,  e.g.  29  CFR  1910.1025  (OSHA's 
Lead  Standard)].  The  respirator 
provisions  in  these  substance-specific 
standards  took  into  account  advances  in 
respirator  technology  and  changes  in 
related  guidance  documents  that  were 
state-of-the-art  when  OSHA  published 
these  substance  specific  standards  and. 
in  particular,  recognized  that  effective 
respirator  use  depends  on  a 
comprehensive  respiratory  protection 
program  that  includes  use  of  APFs. 

OSHA's  1982  ANPR  sought 
information  on  the  effectiveness  of  its 
current  Respiratory  Protection  Standard, 
the  need  to  revise  this  standard,  and 
suggestions  on  the  nature  of  the 
revisions.  The  1982  ANPR  referenced 
the  ANSI  Z88.2-1980  standard  on 
respiratory  protection  with  its  table  of 
protection  factors,  the  1976  report  by  Dr, 
Ed  Hyatt  from  the  LASL  titled 
"Respiratory  Protection  Factors"  (Ex.  2), 
and  the  RDL  developed  jointly  by  OSHA 
and  NIOSH.  as  revised  in  1978  (Ex.  9, 
Docket  No.  H049).  Questions  #2,  #3,  and 
#4  in  the  1982  ANPR  asked  for 
comments  on  how  OSHA  should  use 
protection  factors.  The  Agency  received 
responses  from  81  interested  parties. 
The  commenters  generally  supported 
revising  OSHA's  Respiratory  Protection 
Standard,  and  provided 
recommendations  regarding  approaches 


for  including  a  table  of  protection 
factors  (Ex.  15). 

On  September  17, 1985,  OSHA 
announced  the  availability  of  a 
preliminary  draft  of  the  proposed 
Respiratory-  Protection  Standard.  This 
preproposal  draft  standard  ir^cluded  the 
public  comments  received  in  response — 
to  1982  ANPR.  and  OSHA's  own 
analysis  of  revisions  needed  in  the 
Respiratory  Protection  Standard  to 
account  for  state-of-the-art  respiratory 
protection.  The  Agency  received  56 
responses  from  interested  parties  (Ex. 
36)  which  OSHA  carefully  reviewed  in 
developing  the  proposal. 

On  November  15.  1994,  OSHA    . 
published  the  proposed  rule  to  revise  29 
CFR  1910.134,  and  provided  public 
notice  of  an  informal  public  hearing  on 
the  proposal  (59  FR  58884).  The  Agency 
convened  the  informal  public  hearing 
on  June  6,  1995.  On  June  15,  1995,  as 
part  of  the  public  hearing,  OSHA  hdld 
a  one-day  panel  discussion  by  respirator 
experts  of  APFs.  Areas  discussed 
included  difficulties  in  measuring 
performance  of  respiratory  protection  in 
WPF  and  SWPF  studies,  statistical 
uncertainties  regarding  the  distribution       ^ 
of  data  from  these  studies,  and  the 
problems  associated  with  setting  APFs 
for  all  respirators  that  protect  all 
potential  respirator  users  across  a  wide 
variety  of  workplaces  and  exposure 
conditions. 

OSHA  reopened  the  rulemaking 
record  for  the  revised  Respiratory 
Protection  Standard  on  November  7, 
1995  (60  FR  56127),  requesting  ^ 

comments  on  a  study  performed  for 
OSHA  by  Dr.  Mark  Nicas  titled  "The 
Analysis  of  Workplace  Protection  Factor 
Data  and  Derivation  of  Assigned 
Protection  Factors'  (Ex.  1-156).  That 
study,  which  the  Agency  placed  in  the 
rulemaking  docket  on  September  20, 
1995,  addressed  the  use  of  statistical 
modeling  for  determining  respirator 
APFs.  OSHA  received  12  comments  on 
the  Nicas  report.  This  report,  and  the 
comments  received  in  response  to  it. 
convinced  OSHA  that  more  information 
would  be  necessary  before  it  could 
resolve  the  complex  issues  regarding 
how  to  establish  APFs,  including  what 
methodology  to  use  in  analyzing 
existing  protection  factor  studies  (see 
Section  IV  below  for  a  more  detailed 
explanation  of  the  Nicas  report  and  the 
comments  made  on  it). 

OSHA  published  the  final,  revised 
Respiratory  Protection  Standard,  29  CFR 
1910.134,  on  January  8,  1998  (63  FR 
1152).  The  standard  contains  worksite- 
specific  requirements  for  program 
administration,  procedures  for 
respirator  selection,  employee  training, 
fit  testing,  medical  evaluation,  respirator 
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use.  and  other  provisions.  However, 
OSHA  reserved  the  sections  of  the  final 
standard  related  to  APFs  and  maximum 
use  concentration  (MUC)  pending 
further  rulemaking  (see  63  FR  1182  and 
1203).  The  Agency  stated  that,  until  a 
future  rulemaking  on  APFs  is 
completed: 

(Employers  must)  take  the  best  available 
information  into  account  in  selecting 
respirators.  As  it  did  under  the  previous 
(Respiratory  Protection)  standard.  OSHA 
itself  will  continue  to  refer  to  tlie  (APFs  in 
the  1987  NIOSH  RDL)  in  cases  where  it  has 
not  made  a  different  determination  in  a 
substance  specific  standard,  (see  63  FR  1163) 

The  Agency  subsequently  estab)ished 
a  separate  docket  [i.e.,  H049C)  for  the 
APF  rulemaking.  This  docket  includes 
copies  of  material  related  to  APFs  that 
it  previously  placed  in  the  docket 
(H049)  for  the  revised  Respiratory 
Protection  Standard.  The  APF 
rulemaking  docket  also  contains  other 
APF-related  materials,  studies,  and  data 
that  OSHA  obtained  after  it  promulgated 
the  final  Respiratory  Protection 
Standard  in  1998. 

History  of  Assigned  Protection  Factors 

In  1965,  the  Bureau  of  Mines 
published  "Respirator  Approval 
Schedule  2 IB."  which  contained  the 
term  "protection  factor"  as  part  of  its 
approval  process  for  half-mask 
respirators  (for  protection  up  to  10  times 
the  TLV)  and  full  facepiece  respirators 
(for  protection  up  to  100  times  the  TLV). 
The  Biueau  of  Mines  based  these 
protection  factors  on  quantitative  fit 
tests,  using  dioctyl  pthalate  (DOP).  that 
were  conducted  on  six  male  test 
subjects  performing  simulated  work 
exercises. 

The  Atomic  Energy  Commission 
(AEC)  published  proposed  protection 
factors  for  respirators  in  1967,  but  later 
withdrew  them  because  quantitative  fit 
testing  studies  were  available  for  some, 
but  not  all,  types  of  respirators.  To 
address  this  shortcoming,  the  AEC 
subsequently  sponsored  respirator 
studies  at  LASL,  starting  in  1969. 

ANSI  standard  Z88.2-1969.  which 
OSHA  adopted  by  reference  in  1971,  did 
not  contain  APFs  for  respirator 
selection.  Nevertheless,  this  ANSI 
standard  recommended  that  "due 
consideration  be  given  to  potential 
inward  leakage  in  selecting  devices," 
and  contained  a  list  of  the  various 
respirators  grouped  according  to  the 
quantity  of  leakage  into  the  facepiece 
expected  during  routine  use. 

In  1972.  NIOSH  and  the  Bureau  of 
Mines  published  new  approval 
schedules  for  respiratory  protection 
under  30  CFR  Part  11.  However,  these 
new  approval  schedules  did  not  include . 


fit  testing  provisions  as  part  of  the 
respirator  certification  process. 

NIOSH  sponsored  additional 
respirator  studies  at  LASL,  beginning  in 
1971,  that  used  quantitative  test  systems 
to  measure  the  overall  performance  of 
respirators.  Dr.  Edwin  C.  Hyatt  of  LASL 
included  a  table  of  protection  factors 
for,  single-use  dust  respirators;  quarter- 
mask,  half-mask,  and  full  facepiece  air- 
purifying  respirators;  and  SCBAs  in  a 
1976  report  titled  "Respirator  Protection 
Factors"  (Ex.  2).  The  protection  factors 
were  based  on  data  fit)m  DOP  and 
sodiuim  chloride  quantitative  fit  test 
studies  performed  on  these  respirators 
at  LASL  between  1970  and  1973.  The 
table  also  contained  recommended 
protection  factors  for  respirators  that 
had  no  performance  test  data.  Dr.  Hyatt 
based  these  recommended  protection 
factors  on  the  judgment  and  experience 
of  LASL  researchers,  as  well  as 
extrapolations  from  available  facepiece 
leakage  data  for  similar  respirators.  For 
example,  he  assumed  that  performance 
data  for  SCBAs  operated  in  the  pressure 
demand  mode  could  be  used  to 
represent  other  (non-tested)  respirators 
that  maintain  positive  pressure  in  the 
facepiece,  hood,  helmet,  or  suit  during 
inhalation.  In  addition,  he 
recommended  in  his  report  that  NIOSH 
continue  testing  the  performance  of 
respirators  that  lacked  adequate  fit  test 
data.  Relative  to  this,  staff  members  at 
LASL  (frt)m  1974  to  1978)  used  a 
representative  35-person  test  panel  to 
conduct  quantitative  fit  tests  on  all  air- 
purifying  particulate  respirators 
approved  by  the  Bureau  of  Mines  and 
NIOSH. 

In  August  1975,  the  Joint  NIOSH- 
OSHA  Standards  Completion  Program 
published  the  RDL  (Ex.  25-4,  Appendix 
F,  Docket  No.  H049).  The  RDL 
contained  a  table  of  protection  factors 
that  were  based  on  quantitative  fit 
testing  performed  at  LASL  and 
elsewhere,  as  well  as  the  expert 
judgment  of  the  RDL  authors.  The  1978 
NIOSH  update  of  the  RDL  contained  the 
following  protection  factors: 

5  for  single-use  respirators; 

10  for  hiuf-mask  respirators  with  DFM 
or  HEPA  filters; 

50  for  full  facepiece  air-piuiiying 
respirators  with  HEPA  filters  or 
chemical  cartridges; 

1,000  for  PAPRs  with  HEPA  filters; 

1.000  for  half-mask  SARs  operated  in 
the  pressiu^  demand  mode; 

2,000  for  full  facepiece  SARs  operated 
in  the  pressure  demand  mode;  and 

10,000  for  full  facepiece  SCBAs 
operated  in  the  pressure  demand  mode. 

ANSI's  respiratory  protection 
Subcommittee  decided  to  revise  Z88.2- 
1969  in  the  late  1970s.  During  its 


deliberations,  the  Subcommittee 
conducted  an  extensive  discussion 
regarding  the  role  of  respirator 
protection  factors  in  an  effective 
respiratory  protection  program.  As  a 
result,  the  Subcommittee  decided  to  add 
an  APF  table  to  the  revised  standard.  In 
May  1980,  ANSI  published  the  revision 
as  Z88.2-1980  (Ex.  10,  Docket  No. 
H049)  and  it  contained  the  first  ANSI 
Z88.2  respiratory  protection  factor  table. 
The  ANSI  Subcommittee  based  the  table 
on  Hyatt's  protection  factors,  which  it 
updated  using  results  bom  fit  testing 
studies  performed  at  LANL  and 
elsewhere  since  1973.  For  example,  the 
protection  factor  for  full  facepiece  air- 
purifying  particulate  respirators  was  100 
when  qualitatively  fit  tested,  or  1,000 
when  equipped  with  high  efficiency 
filters  and  quantitatively  fit  tested.  The 
table  consistently  gave  higher  protection 
factors  to  tight-fitting  facepiece 
respirators  when  employers  performed 
quantitative  fit  testing  rather  than 
qualitative  fit  testing.  The  ANSI 
Subcommittee  concluded  that  PAPRs 
(with  any  respiratory  inlet  covering), 
atmosphere-supplied  respirators  (in 
continuous  flow  or  pressure  demand 
mode),  and  pressuj«  demand  SCBAs 
required  no  fit  testing  because  they 
operated  in  a  positive  pressure  mode. 
Accordingly,  it  gave  these  respirators 
high  protection  factors,  limited  only  by   ' 
IDLH  values.  The  Subcommittee 
assigned  protection  factors  of  10,000 
and  over  to  respirators  used  in  IDLH 
atmospheres. 

In  response  to  a  complaint  to  NIOSH 
that  the  PAPRs  used  in  a  plant  did  not 
appear  to  provide  the  expected 
protection  factor  of  1.000,  Myers  and 
Peach  of  NIOSH  conducted  a  WPF  study 
during  silica  bagging  operations.  Myers 
and  Peach  tested  half-mask  and  full 
facepiece  PAPRs  and  found  protection 
factors  that  ranged  from  16  to  215.  They 
published  the  results  of  the  study  in 
1983  (Ex.  1-64-46).  The  results  of  this 
study  led  NIOSH  and  other  researchers, 
as  well  as  respirator  manufacturers,  to 
perform  additional  WPF  studies  on 
PAPRs  and  other  respirators. 

NIOSH  revised  its  RDL  in  1987  (Ex. 
1-54— 437Q).  While  the  revision  retained 
many  of  the  provisions  of  the  1978  RDL, 
it  recognized  the  problems  involved  in 
developing  APFs.  The  1987  RDL  also 
revised  the  APFs  for  some  respirators, 
based  on  NIOSH's  WPF  studies.  For 
example,  the  APFs  were  lowered  for  the 
following  respirator  classes:  PAPRs  with 
a  loose-fitting  hood  or  helmet  to  25; 
PAPRs  with  a  tight-fitting  facepiece  and 
a  HEPA  filter  to  50;  supplied-air 
continuous  flow  hoods  or  helmets  to  25; 
and  supplied-air  continuous  flow  tight- 
fitting  facepiece  respirators  to  50. 
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NIOSH  stated  that  it  may  revise  the 
1987  RDL  if  warranted  by  subsequent 
WPF  studies. 

In  August  1992,  ANSI  again  revised 
its  Z88.2  Respiratory  Protection 
Standard  (Ex.  1-50).  The  ANSI  Z88.2- 
1992  standard  contained  a  revised  APF 
table,  based  on  the  Z88.2 
Subcommittee's  review  of  the  available 
protection  factor  studies.  In  a  report 
describing  the  revised  standard  (Ex.  1- 
64-423),  Nelson,  Wilmes,  and  daRoza 
described  the  rationale  used^by  the 
ANSI  Subcommittee  in  setting  APFs: 

If  WPF  studies  were  available,  they  formed 
the  basis  for  the  (APF)  number  assigned.  If 
no  such  studies  were  available,  then 
laboratory  studies,  design  analogies,  and 
other  information  was  used  to  decide  what 
value  to  place  in  the  table.  In  all  cases  where 
the  assigned  protection  factor  changed  when 
compared  to  the  1980  standard,  the  assigned 
number  is  lower  in  the  1992  standard. 

In  addition,  the  1992  ANSI  Z88.2 
standard  abandoned  the  1980  standard's 
practice  of  giving  increased  protection 
factors  to  some  respirators  if 
quantitative'-fit  testing  was  performed. 

Tom  Nelson,  the  co-chair  of  the  ANSI 
Z88.2-1992  Subcommittee,  published  a 
second  report,  entitled  "The  Assigned 
Protection  Factor  According  to  ANSI" 
(Ex.  135),  foiu-  years  after  the  Z88.2 
Subcommittee  completed  the  revised 
1992  standard.  In  the  report,  he 
reviewed  the  reasoning  used  by  the 
ANSI  Subcommittee  in  setting  the  1992 
ANSI  APFs.  He  noted  that  the  Z88.2 
Subcommittee  gave  an  APF  of  10  to  all 
half-mask  air-purifying  respirators, 
including  quarter-mask,  elastomeric, 
and  disposable  respirators.  The 
Subcommittee  also  recommended  that 
full  facepiece  air-purifying  respirators 
retain  an  APF  of  100  (from  the  1980 
ANSI  standard)  because  no  new  data 
were  available  to  justify  another  value. 
The  Z88.2  Subcommittee  also  reviewed 
the  1987  NIOSH  RDL  values, 
particularly  the  RDL's  reduction  of 
loose-fitting  facepiece  and  PAPRs  with 
helmets  or  hoods  to  an  APF  of  25  based 
on  their  performance  in  WPF  studies. 
For  half-mask  PAPRs,  the  ANSI 
Subcommittee  set  an  APF  of  50  based 
on  a  WPF  study  by  Lenhart  (Ex.  1-64- 
42).  The  ANSI  Subcommittee  had  no 
WPF  data  available  for  full  facepiece 
PAPRs.  so  it  decided  to  select  an  APF 
of  1 ,000  to  be  consistent  with  the  APF 
for  PAPRs  with  helmets  or  hoods.  The 
Subcommittee,  in  turn,  based  its  APF  of 
1,000  for  PAPRs  with  helmets  or  hoods 
on  design  analogies  (i.e.,  same  facepiece 
designs,  operation  at  the  same  airflow 
rates)  between  these  respirators  and 
airline  respirators.  Nelson  noted  that  a 
subsequent  WPF  report  by  Keys  (Ex.  1- 
64-40)  on  PAPRs  with  helmets  or  hoods 


was  consistent  with  an  APF  of  1,000. 
According  to  Nelson,  the  Subcommittee 
used  WPF  studies  by  Myers  (Ex.  1-64- 
48),  Gosselink  (Ex.  1-64-23),  Myers  (Ex. 
1-64—47),  and  Que  Hee  and  Lawrence 
(Ex.  1-64-60)  to  set  an  APF  of  25  for 
PAPRs  with  loose-fitting  facepieces. 
Nelson  stated  that  two  WPF  studies, 
conducted  by  Gaboury  and  Burd  (Ex.  1- 
64-24)  and  Stokes  (Ex.  1-64-66) 
subsequent  to  publication  of  ANSI 
Z88.2-1992,  supported  the  APF  of  25 
selected  by  the  Subcommittee  for  PAPRs 
with  loose-fitting  facepieces. 

Tom  Nelson  stated  in  his  report  that 
the  ANSI  Subcommittee  had  no  new 
information  on  atmosphere-supplying 
respirators.  Therefore,  the  APFs  for 
these  respirators  were  based  on 
anfilogies  with  other  similarly  designed 
respirators  (Ex.  135).  The  ANSI 
Subcommittee  based  the  APF  of  50  for 
half-mask  continuous  flow  atmosphere- 
supplying  respirators,  and  the  APF  of  25 
for  loose-fitting  facepiece  continuous 
flow  atmosphere-supplying  respirators, 
on  the  similarities  between  these 
respirators  and  PAPRs  with  the  same 
airflow  rates.  Nelson  noted  that  the 
ANSI  Subcommittee  set  the  APF  of 
1,000  for  full  facepiece  continuous  flow 
atmosphere-supplying  respirators  to  be 
consistent  with  the  APF  for  SARs  with 
helmets  or  hoods  found  in  two  earlier 
studies — a  WPF  study  by  Johnson  (Ex. 
1-64-36)  and  a  SWPF  study  by  Skaggs 
(Ex.  1-3803).  The  Subcommittee  used 
the  analogy  between  PAPRs  and 
continuous  flow  suppljed-air  respirators 
to  select  the  APF  of  50  for  half-mask 
pressure  demand  SARs  and  1 ,000  for 
full  facepiece  pressure  demand  SARs. 
Nelson  stated:  "The  committee  believed 
that  setting  a  higher  APF  because  of  the 
pressure  demand  feature  was  not 
warranted,  but  rather  that  the  total 
airflow  was  critical." 

Nelson  noted  in  the  report  that  the 
Subcommittee  selected  no  APF  for 
SCBAs.  In  explaining  the  committee's 
decision,  he  stated  that  "the 
performance  of  this  type  of  respirator 
may  not  be  as  good  as  previously 
measured  in  quantitative  fit  test 
chambers."  Nelson  also  observed  that 
the  ANSI  88.2-1992  standard  justified  ^ 
this  approach  in  a  footnote  to  the  APF 
table.  The  footnote  states: 

A  limited  number  of  recent  Emulated 
workplace  studies  concluded  that  all  users 
may  not  achieve  protection  factors  of  10,000. 
Based  on  [these]  limited  data,  a  definitive 
assigned  protection  factor  could  not  be  listed 
for  positive  pressure  SCBAs.  For  emergency 
planning  purposes  where  hazardous 
concentrations  can  be  estimated,  an  assigned 
protection  factor  of  no  higher  than  10,000 
should  be  used. 


A  new  ANSI  Z88.2  Subcommittee 
currently  is  reviewing  the  ANSI  Z88.2- 
1992  standard,'in  accordance  with  ANSI 
policy  specifying  that  each  standard 
receive  a  periodic  review.  This  review 
likely  will  result  in  revisions  to  the 
Z88.2  APF  table  based  on  WPF  and 
SWPF  respirator  performance  studies 
conducted  since  publication  of  the 
current  standard  in  1992. 

B.  Need  for  APFs 

The  proposed  APF  definition  and 
regulatory  text  are  important  additions 
to,  and  an  integral  part  of,  OSHA's 
Respiratory  Protection  Standard  because 
employers  need  this  information  to 
select  appropriate  respirators  for 
employee  use  when  engineering  and 
work-practice  controls  are  insufficient 
to  maintain  hazardous  substances  at  safe 
levels  in  the  workplace.  Employers  need 
the  consistent  and  valid  information 
contained  in  the  proposed  APF 
provisions  to  select  respirators  for 
employee  protection,  based  on  the  type 
of  hazardous  substance  and  the  level  of 
employee  exposure  to  that  substance. 
As  noted  in  Table  I  of  the  proposed . 
regulatory  text,  the  proposed  APFs 
differ  for  each  class  of  respirator.  In  this 
regard,  the  proposed  APF  for  a  class  of 
respirators  specifies  the  workplace  level 
of  protection  that  class  of  respirator 
should  provide  imder  an  effective 
respiratory  protection  program. 
Therefore,  when  the  concentration  of  a 
hazardous  substance  in  the  \yorkplace  is 
less  than  10  times  the  PEL,  the  employer 
must  select  a  respirator  from  a  respirator 
class  with  an  APF  of  at  least  10  for  use 
by  employees  exposed  to  that  substance. 
However,  when  ihe  concentration  of  the 
hazardous  substance  is  greater  than  10 
times  the  PEL,  the  employer  must  select 
a  respirator  that  has  an  APF  greater  than 
10  for  this  purpose.  In  addition, 
employers  would  derive  MUCs  from  the 
APFs  proposed  for  the  different 
respirator  classes.  These  MUCs 
determine  the  maximiun  atmospheric 
concentration  of  toxic  gasses  and  vapors 
at  which  respirators  equipped  with 
cartridges  and  canisters  can  be  used  to 
protect  employees. 

In  siunmary,  when  used  in 
conjunction  with  the  existing  provisions 
of  the  Respiratory  Protection  Standard, 
especially  the  respirator  selection 
requirements  specified  in  paragraph  (d), 
the  proposed  APF  definition  and 
regulatory  text  would  provide 
employers  w'ith  the  information  they 
need  to  select  the  appropriate 
respirators  for  reducing  employee 
exposures  to  hazardous  substances  to 
safe  levels.  Accordingly,  integrating  the 
proposed  APF  provisions  into  the 
Respiratory  Protection  Standard  will 
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ensure  that  employees  receive  the 
optimum  level  of  protection  afforded  by 
that  standard. 

C.  Review  of  the  Proposed  Standard  by 
the  Advisory  Committee  for 
Construction  Safety  and  Health 
(ACCSH) 

The  proposed  provisions  would 
replace  the  existing  respirator-selection 
requirements  specified  by  the 
Respiratory  Protection  Standard  for  the 
construction  industry  (29  CFR 
1926.103).  Accordingly,  OSHA's 
regulation  governing  the  Advisory 
Committee  on  Construction  Safety  and 
Health  (ACCSH)  at  29  CFR  1912.3 
requires  OSHA  to  consult  with  the 
ACCSH  whenever  the  Agency  proposes 
a  rulemaking  that  involves  the 
occupational  safety  and  health  of 
construction  employees.  On  December 
5,  2002,  OSHA  briefed  the  ACCSH 
membership  on  the  proposed  provisions 
and  responded  to  their  questions.  On 
March  27,  2003,  the  APF  proposal  was 
distributed  to  the  ACCSH  membership 
for  their  review  prior  to  their  next 
regular  meeting  on  May  22,  2003.  OSHA 
staff  discussed  the  APF  proposal  and 
answered  questions  from  the  ACCSH 
members  during  their  meeting  on  May 
22.  2003.  The  ACCSH  then 
recommended  that  OSHA  proceed  with 
publishing  the  proposal. 

IV.  Methodology  for  Developing 
Assigned  Protection  Factors 

This  section  contains  an  overview  of 
the  analyses  performed  for  OSHA  and 
summaries  of  the  studies  used  in  these 
analyses.  OSHA  entered  the  complete 
analyses  and  studies  into  Docket  H049C 
as  Exhibits  3,  4,  and  5  and  Exhibit  1- 
156  (Dr.  Nicas'  report).  Studies  and 
information  supporting  the  APF  for  each 
class  of  respirator  are  discussed  in 
Section  VII  of  this  dociunent.  The 
analyses  discussed  below  assisted 
OSHA  in  determining  its  proposed 
approach  to  deriving  APFs.  Commenters 
expressed  appreciation  for  the  approach 
suggested  by  Dr.  Nicas,  but  nearly  all 
did  not  support  implementation  of  his 
methods.  However,  his 
recommendations  provided  guidance  to 
the  Agency  regarding  the  types  of 
studies  and  data  needed  for  determining 
APFs.  Dr.  Brown's  complex  statistical 
analyses  demonstrated  the  widespread 
variability  inherent  in  current 
workplace  protection  factor  studies. 
However,  he  found  in  his  final  analysis 
that  the  performance  of  filtering 
facepiece  and  elastomeric  half-mask 
respirators  could  not  be  differentiated, 
thereby  supporting  grouping  of  these 
two  types  of  respirator  under  one  APF. 


A.  Dr.  Nicas'  Proposal  and  Response 
From  Commenters 

During  the  June  1995  APF  hearings, 
OSHA  devoted  a  full  day  to  a  panel 
discussion  on  the  uncertainties 
associated  with  sample  statistics  and 
their  use  for  deriving  APFs.  Based  on 
this  discussion,  OSHA  contracted  with 
Dr.  Mark  Nicas  to  develop  a  statistical 
method  for  deriving  APFs.  Nicas  used 
two  approaches  to  account  for  within- 
wearer  and  between-wearer  variabilities. 
For  penetration  data  collected  from  a 
specific  cohort  of  respirator  wearers,  he 
used  a  one-factor  lognormal  analysis  of 
variance.  He  used  a  two-factor 
lognormal  analysis  of  variance  to 
perform  a  meta-analysis  of  the  data  from 
studies  of  different  cohorts  of  respirator 
wearers.  Using  these  approaches,  Nicas 
proposed  assigning  two  different 
protection  factors;  he  recommended  one 
for  chronic  toxicants  [i.e.,  substances 
regulated  by  an  S-hoiu  PEL),  and  the 
other  for  acute  toxicants  [i.e.,  substances 
regulated  by  a  STEL).  Nicas  also  made 
recommendations  regarding  sampling 
data  management  and  inclusion  of 
studies  in  statistical  analyses  of 
respirator  performance. 

OSHA  reopened  the  rulemaking 
record  on  November  7,  1995  (60  FR 
56127)  to  request  comment  on  Dr.  Nicas* 
report  titled  "The  Analysis  of 
Workplace  Protection  Factor  Data  and 
Derivation  of  Assigned  Protection 
Factors"  (Ex.  1-156).  OSHA  received  12 
comments  on  the  report.  While  some 
commenters  expressed  general  support 
for  Nicas'  approach  (e.g.,  Ex.  1-182-4, 
American  College  of  Occupational  and 
Environmental  Medicine),  others  had 
serious  reservations  about  establishing 
APFs  using  this  approach.  The  issues 
raised  by  these  commenters  are 
described  below. 

1.  Lack  of  Valid  and  Reliable  WPF  Data 

Two  commenters  stated  that  the 
available  WPF  data  were  of  insufficient 
quality  to  permit  a  sophisticated 
statistical  analysis.  The  3M  Company 
(3M)  commended  OSHA  for  "attempting 
to  Use  science  to  evaluate  workplace 
studies  for  determining  Assigned 
Protection  Factors."  but  stated  that 
insufficient  valid  data  were  available  for 
such  an  evaluation,  and  that  the  data 
that  were  available  were  too  variable 
(Ex.  1-182-5).  In  addition.  Organization 
Resoiuce  Counselors,  Inc.  (ORC)  stated: 
"The  use  of  existing,  often  flawed, 
workplace  protection  factor  studies,  is 
not  a  solution  to  the  problem.  *  *  *  A  . 
reliance  on  sophisticated  statistics  in  an 
attempt  to  compensate  for  a  lack  of 
reliable  scientific  data  on  respirator 


performance  is  both  bad  science  and 
bad  policy"  (Ex.  1-182-10). 

2.  Inappropriate  Use  of  ANOVA  Model 

Three  commenters  believed  that  using 
Nicas'  lognormal  ANOVA  model  to 
analyze  existing  data  was  inappropriate 
(Exs.  1-174.  1-182-5.  1-182-1).  Two  of 
these  commenters  advocated  using  a 
simple  analvsis  of  the  aggregate  data 
instead  (Exs.  1-174.  1-182-5).  Thomas 
Nelson  (Ex.  1-174)  and  3M  (1-182-5) 
expressed  concern  that  the  ANOVA 
model  focuses  primarily  on  within- 
wearer  and  between-wearer  variability., 
while  ignoring  the  potential  variability 
contributed  by  other  sources  such  as 
work  site,  respirator  model,  filter,  and 
contaminant.  Nelson  stated:  "A  simple 
analysis  of  the  entire  data  (i.e., 
geometric  mean,  estimates  of  percentiles 
and  confidence  intervals)  includes  these 
and  other  possible  sources  of  variation 
and  the  within-person  variability  in  the 
model."  Two  other  commenters,  Drs. 
Rappaport  and  Kupper  [contractors  for 
the  Industrial  Safety  Equipment 
Association  (ISEA)l  believed  that  using 
an  ANOVA  model  provided  some 
benefits;  however,  they  had  concerns 
regarding  the  assumption  of  log- 
normality  of  penetration  values,  the  lack 
of  validation  of  the  model,  and  errors 
that  appeared  in  some  of  the  equations. 
Therefore,  they  regarded 
"implementation  of  Dr.  Nicas'  ideas  as 
being  problematic  at  this  time,"  and 
encouraged  the  industry  to  develop 
improved  methods  and  data*  for  deriving 
APFs  (Ex.  1-182-1). 

3.  ANOVA  Model  Fails  To  Account  for 
Differences  Between  WPF  Studies 

Five  commenters  stated  that  the 
proposed  analysis  fails  to  account  for 
important  differences  between  studies 
that  could  affect  WPF  values.  Thomas 
Nelson  and  3M  believed  that  the 
ANOVA  model  does  not  account  for 
other  sources  of  variability  (Exs  1-174, 
1-182-5).  NIOSH  stated  that  Nicas' 
report  did  not  address  the  effect  of  the 
test  subjects'  work  rates  and  other 
activities  on  a  respirator's  performance 
(Ex.  1-182-3),  and  did  not  account  for 
employee  training  and  progreun 
surveillance  (Ex.  1-182-9).  The 
Chemical  Manufacturers  Association 
(CMA)  also  commented  on  factors  not 
considered  in  the  Nicas  report, 
"including  differences  in  training, 
experience,  work  site,  work  rate  and 
sample  collection"  (Ex.  1-182-7).  ORC 
noted:  "  The  results  of  a  WPF  study  are 
based  on  at  least  the  following 
components:  quality  of  the  respirator 
chosen;  quality  of  the  training  program; 
quality  of  the  fit  testing  and  selection 
program;  nature  of  the  work  and  ability 
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to  challenge  the  fit  of  a  respirator 
(sedentary  versus  high  exercise  work)" 
(Ex.  1-182-10). 

4.  Using  a  Conservative  Criterion  for 
Setting  APFs 

Five  commenters  stated  that  Nicas' 
criterion  for  setting  APF  values  was 
overly  conservative.  The  Dow  Chemical 
Company  (Dow)  stated  that  the  Nicas 
approach  "would  result  in  protection 
factors  which  are  very  conservative" 
(Ex.  1-182-2),  while  3M  believed  that 
OSHA's  use  of  Nicas's  recommendation 
would  result  in  a  major  change  in  the 
pattern  of  respirator  use  (Ex.  1-182-5). 
NIOSH  commented  that  the  approach 
may  result  in  very  low  APF  estimates 
because  of  high  WPF  variability,  and 
that  while  the  approach  would  derive 
more  conservative  (i.e.,  more  protective) 
APFs,  its  use  for  "WPF  studies  with 
small  sample  sizes  *  *  *  could  result  in 
APF  estimates  less  than  or  equal  to  1.0 
(APF  values  less  than  1.0  are 
meaningless)"  (Ex.  1-182-3).  Drs. 
Rappaport  and  Kupper  stated  that  only 
weak  precedence  existed  for  Nicas'  use 
of  95th  percentiles  to  define  APFs,  and 
suggested  that  other  percentiles  [e.g.,  the 
90th  percentile)  would  be  more 
practical  to  implement  (ISEA.  Ex.  1- 
182-1).  Finally.  CMA  believed  that  the 
proposed  criterion  rated  "all  respirators 
on  the  lowest  protection  achieved  by  the 
lowest  performing  person"  (Ex.  1-182- 
7)- 

5.  APFs  Ba$ed  on  a  Contaminant's 
Toxicity  (Acute  Versus  Chronic 
Toxicants) 

Dr.  Nicas  proposed  that  two  APFs  be 
assigned  to  a  respirator,  depending  on 
its  use  against  either  a  chronic  toxicemt 
or  an  acute  toxicant.  Four  conunenters 
remarked  on  the  feasibility  and  effects 
of  this  approach.  NIOSH  commented 
that  "defining  acceptable  protection 
against  short-term  exposiues  is  very 
complex*   *   *."  (Ex.  1-182-3).  3M 
commented  that  dual  APFs  would  be 
confusing  to  the  user  community  and 
workers,  and  would  make  program 
management  difficult  (Ex.  1-182-5). 
CMA  provided  similar  comments,  and 
noted  that  many  materials  have  both 
chronic  and  acute  effects  (Ex.  1-182-7)." 
ORC  believed  that: 

*   *   *  different  APFs  for  different 
contaminants  or  types  of  exposure  is  not 
appropriate.  Occupational  exposure 
standards  should  have  adequate  safety  factors 
which  are  based  on  the  health  outcome  (e.g., 
irritation,  systemic  toxicity,  carcinogenicity) 
of  exposure.  (Ex.  1-182-10) 

While  Drs.  Rappaport  and  Kupper 
stated  that  Nicas'  argument  about 
respiratory  protection  for  substances 
with  chronic  effects  was  logical,  they 


regarded  the  question  of  how  to  deal 
with  acutely  toxic  substances  as- 
unresolved  (Ex.  1-182-1). 

6.  Distribution  of  Contaminant 
Concentrations 

Two  participants  believed  that  it  was 
necessary  to  incorporate  information  on 
the  variability  of  ambient  exposure 
concentrations,  as  well  as  the  maximum 
anticipated  concentration,  when 
discussing  respirator  selection.  CMA 
stated  that  since  an  employee's 
exposiu^s  will  vary  from  day  to  day, 
employers  should  select  respirators  with 
maximum  use  limits  well  above  the 
mean  exposure  levels  to  ensure  "that 
there  is  less  than  5%  probability  of 
exposures  above  the  maximum  use  limit 
of  the  respirator"  (Ex.  1-182-7).  In  a 
related  comment,  ORC  stated  that  many 
industrial  applications  typically  have 
exposures  only  2-3  times  the  acceptable 
exposure  limit;  therefore,  "selecting  a 
respirator  with  an  APF  of  10  may  mean 
there  is  only  a  remote  chance  of 
overexposure  to  a  contaminant  due  to 
fit/wear  variability"  (Ex.  1-182-10). 

7.  Other  Concerns  With  Nicas'  Method 

The  commenters  raised  several  other 
issues  with  Dr.  Nicas'  methodology.  For 
example,  3M  (Ex.  1-182-5)  and  CMA 
(Ex.  1-182-7)  believed  that  the 
relationship  between  outside 
concentration  and  WPF  [i.e.,  WPF 
increases  with  increasing  Co)  was 
poorly  understood;  therefore,  a 
sophisticated  analysis  of  the  data  is 
questionable.  Other  commenters  noted 
errors  in  the  equations  of  the  proposed 
model  [e.g.,  Ex.  1-182-1)  and  with  the 
distribution  of  the  respirator  penetration 
values  (Ex.  1-182-1). 

8.  Miscellaneous  Comments  (e.g.,  ANSI 
APFs) 

In  addition  to  responding  to  the  Nicas 
report,  a  number  of  commenters 
supported  using  the  APFs 
recommended  in  the  ANSI  Z88.2-1992 
respiratory  protection  standard  (Exs.  1- 
182-1,  1-182-2.  1-182-5,  1-182-7,  1- 
182-10).  These  commenters  stated  that 
the  members  of  the  ANSI  Z88.2 
committee  were  "respected  industrial 
hygiene  and  respirator  experts"  (Ex.  1- 
182-5),  that  the  ANSI  Z88.2-1992  APFs 
were  "the  appropriate  values"  (Ex.  1- 
182-7),  and  that  the  ANSI  APFs  "have 
been  through  the  ANSI  peer  review 
process"  (Ex.  1-182-5).  In  advocating 
use  of  the  ANSI  APFs,  none  of  the 
conunenters  described  the  process  by 
which  the  ANSI  Z88.2  committee 
derived  its  APFs,  or  identified  the 
studies  and  other  information  on  which 
that  committee  relied.  Furthermore, 
several  commenters  (Exs.  1-182-7, 1- 


182-5,  1-182-10.  1-182-6.  1-182-8) 
noted  that  the  ANSI  Z88.2-1992 
standard  does  not  explicitly  account  for 
several  factors  in  assigning  APF  values 
to  different  respirator  classes,  or  the  use 
of  a  respirator  in  different  situations, 
which  they  indicated  were  necessary 
considerations.  Moreover,  some 
commenters  (Exs.  1-182-11,1-182-12) 
recommended  APFs  that  differ  from 
those  published  by  the  ANSI  Z88.2 
Committee.  Other  commenters  believed 
that  it  was  OSHA's  responsibility  to 
show  that  the  cominonly  used  ANSI 
Z88.2  1992  APFs  were  erroneous  (Ex.  1- 
182-2),  and  that  the  Agency  should  not 
use  SWPF  studies  to  derive  APFs  (Ex. 
1-182-5).  Several  participants  at  the 
hearing  for  the  final  Respirator}' 
Protection  Standard  stated  that  OSHA 
should  issue  a  second  NPRM  to  address" 
the  development  of  APFs  (Exs.  1-182- 
1.  1-182-5,  1-182-10). 

After  carefully  considering  Dr.  Nicas' 
model  and  the  comments  received  in 
response  to  his  report  of  the  model,  the 
Agency  concluded  that  other  possible 
approaches  to  deriving  APFs  should  be 
investigated.  Accordingly,  the  Agency 
identified  and  collected  available  data 
for  this  purpose.  Of  particular  interest 
were  data  that  OSHA  could  use  to 
discriminate  between  the  performance 
of  different  respirator  classes.  The 
Agency  gathered  information  from  both 
published  and  non-published  papers 
and  reports,  and  included  WPF,  SWPF, 
PPF,  and  EPF  studies;  Health  Hazard 
Evaluations  conducted  by  NIOSH; 
respirator  performance  data  from 
manufacturers,  such  as  SWPF  data 
submitted  to  OSHA  by  Bullard  (Ex.  3- 
8);  and  other  material  related  to 
assessing  respirator  performance.  This 
information  is  in  Docket  H049  as 
-Exhibits  2,3,  and  4. 

To  assist  in  evaluating  the  data, 
OSHA  employed  Dr.  Keimeth  Brown  (a 
statistician)  and  several  respirator 
authorities:  Mr.  Harry  Ettinger,  Dr.  Gerry 
Wood  of  LANL,  and  Drs.  James  Johnson, 
Kenneth  Foote,  and  Arthur  Bierman  of 
LLNL.  After  the  Agency  reviewed  all  of 
the  studies  and  information,  it  decided 
to  attempt  to  analyze  only  WPF  and 
SWPF  studies  since  they  address 
respirator  performance  exclusively. 
OSHA  discusses  the  work  and  findings 
of  these  individuals  below. 

B.  Analyses  of  WPF  Studies      - 

OSHA  contracted  with  Dr.  Brown  to 
investigate  possible  approaches,  other 
than  those  approaches  proposed  by 
Nicas,  to  evaluate  respirator 
performance  data  from  WPF  studies. 
The  following  discussion  is  a  general 
description  of  the  analyses  performed 
by  Brown,  as  well  as  his  overall 
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conclusions.  For  a  detailed  explanation 
of  the  methodology  and  rationale  used 
in  the  analyses,  refer  to  Brown's  reports 
in  the  docket  (Exs.  5-1.  5-2). 

OSHA  reviewed  the  available  WPF 
studies  for  possible  inclusion  in 
Brown's  analyses.  Early  in  this  review 
process,  the  Agency  decided  to  exclude 
WPF  studies  with  a  gas  or  vapor 
workplace  challenge  agent  because:  The 
preponderance  of  studies  were 
conducted  in  workplaces  with 
particulate  challenges;  gas/vapor  studies 
did  not  provide  any  further  insight  or 
clarification  regarding  sources  of 
variability  in  WPF  studies  {most  likely, 
gas/vapor  studies  add  variability  to  the 
data  such  as  the  effects  of  humidity  on 
sampling  media  collection  and 
desorption  efficiencies);  and  pulmonary 


elimination  differs  between  gases/ 
vapors  and  particulates.  Therefore, 
OSHA  decided  to  analyze  only  WPF 
studies  using  particulate  challenge 
agents.  The  Agency  evaluated  those 
studies  initially  selected  for  further 
analysis  for  compliance  with  the 
requirements  of  OSHA's  Respiratory 
Protection  Standard  (29  CFR  1910.134), 
as  well  as  completeness  of  the  data.  The 
Agency  compiled  a  list  of  review  items 
to  use  in  evaluating  each  study  (Ex.  5- 

5). 

OSHA  then  divided  the  remaining 
studies  into  two  categories:  Half-mask 
negative-pressure  air-purifying 
respirators  (APRs)  and  atmosphere- 
supplying  respirators  (PAPRs  and 
SARs).  This  procedure  resulted  in  22 
APR  studies  and  16  PAPR/SAR  studies 

Table  1  .—Half-Mask  APR  Classes 


for  analysis.  OSHA  placed  a  list  of  these 
studies,  and  their  respective  respirators, 
in  the  docket  (Ex.  7-4).  Brown 
subsequently  identified  14  APR  studies 
and  13  PAPR/SAR  studies  for  further 
analysis  (see  Exs.  5-1  and  5-2  for  more 
information  on  the  evaluation  criteria). 

Brown's  analyses  divided  the 
respirators  used  in  these  studies  into 
separate  respirator  classes.  The  analyses 
divided  APRs  into  5  classes,  listed 
below  in  Table  1.  As  this  table  shows, 
Brown's  analyses  separated  filtering 
facepieces  into  four  classes  based  on  the 
characteristics  listed  under  the 
Description  column  heading,  with  the 
fifth  class  comprised  of  elastomeric 
facepiece  APRs. 


Type 

Description 

Class 

Adjustable 
head  straps 

Exhalation 
valve 

Double  shell 
construction 

Foam  ring 
bner 

1 

Filtering  facepiece  

Fiherina  faceoiece                  

2 

X 
X 
X 

X 
X 
X 

3 

Filtering  facepiece  

Filtering  facepiece  

X 
X 

4                           

X 

5  - 

Elastomeric  facepiece. 

In  addition.  Brown's  analyses  divided 
PAPRs  into  five  classes  and  SARs  into 
two  classes,  as  shown  in  Table  2. 

TABLE  2.— PAPR  AND  SAR  CLASSES 


Class 

Type 

De.scription 

1 

2 

PAPR 
PAPR 

Loose-fitting  facepiece 
Loose-fitting  facepiece  with 
hood  and/or  helmet. 

3 

PAPR 

Hood  and/or  helmets — not 

4 

PAPR 

loose-fitting. 
Tight-fitting  half-mask  face- 

5 

6 

7 

PAPR 

SAR 

SAR 

piece. 
Tight-fitting  full  facepiece. 
Loose-fitting. 
Hood  or  helmet. 

Later  in  the  analyses,  Brown  further 
divided  these  classes  according  to  class 
of  respirator,  study,  and  challenge  agent 
(CLSA).  This  division  resulted  in  26 
CLSAs  for  the  APRs  and  14  CLSAs  for 
the  PAPRs/SARs. 

The  data  from  the  WPF  studies 
consisted  of  simultaneous^ 
measurements  of  the  challenge  agent 
concentration  inside  the  respirator 
facepiece  [i.e.,  concentration  inside  or 
Ci)  and  outside  the  respirator  facepiece 
(i.e.,  concentration  outside  or  Co)  in  the 
ambient  workplace  atmosphere. 
Corresponding  Co  and  Ci  measurements 
can  be  used  to  calculate  the  workplace 
protection  factor  (WPF  =  Co/Ci)  or 


penetration  of  the  contaminant  into  the 
respirator  (PEN  =  Ci/Co  =  1/WPF).  The 
APR  studies  had  a  total  of  917  data 
pairs,  while  the  PAPR/SAR  studies 
provided  443  data  pairs. 

1.  Half-Mask  APRs 

In  the  first  phase  of  his  analysis, 
Brown  statistically  analyzed  the  data  for 
half-mask  negative  pressure  APRs,  both 
filtering  facepiece  and  elastomeric 
APRs,  using  the  following  three 
approaches:  (1)  Pooled  the  data  within 
classes,  corrected  the  data  for  the 
positive  relationship  found  between 
WPF  values  and  increasing  Co,  and 
compared  the  differences  in  WPF 
statistics  between  classes;  (2)  conducted 
an  intra-study  analysis  of  the 
performance  of  two  different  classes  of 
respirator  used  against  the  same 
contaminant  under  similar  workplace 
conditions;  and  (3)  divided  the  data  into 
class-study-agent  combinations,  and 
evaluated  WPF  as  a  function  of  Co.  The 
following  sections  discuss  these 
approaches  in  detail. 

Approach  1 .  Brown's  initial  approach 
was  to  determine  if  he  could  pool  the 
data  within  each  respirator  class  and 
estimate  the  fifth  percentile  WPF  for 
that  respirator  class;  he  then  tested  for 
differences  in  WPFs  between  the 
respirator  classes.  He  divided  and 
analyzed  the  data  by  study,  treating  the 


data  from  each  study  as  a  homogeneous 
sample  arising  fi-om  the  same  parent 
distribution.  Then  he  examined  the  data 
in  each  study  for  a  Co  effect,  and 
constructed  a  scatterplot  of  In(WPF) 
versus  In(Co)  for  each  respirator  class. 
In  doing  so,  he  treated  extreme  or  poorly 
fitting  data  as  outliers  and  removed 
them  from  the  analysis.  He  subsequently 
derived  a  linear  regression  of  In(WPF) 
on  In(Co)  for  each  study,  and 
extrapolated  from  the  observed  range  to 
the  entire  range  of  Co  values  in  all  of  the 
data.  The  positive  slopes,  which  he 
found  for  most  classes,  showed  that 
In(WPF)  increased  as  In(Co)  increased. 
In  addition,  the  regression  lines  were 
well  mixed,  indicating  that  studies 
within  the  same  respirator  class  varied 
more  than  anticipated.  This  result 
indicated  that  variability  occiuring 
within  respirator  classes  could  obscure 
differences  between  respirator  classes. 

These  studies  collected  data  over 
different  ranges  of  Co*.  Therefore,  to 
compare  the  WPFs  observed  in  the 
studies.  Brown  corrected  the  WPF 
values  for  all  studies,  using  a  common 
Co  adjustment  factor.  He  pooled  the 
adjusted  WPFs  by  class,  and  then 
plotted  the  cumulative  distributions  to 
determine  if  he  could  identify 
differences  between  respirator  classes, 
despite  intra-  and  inter-study 
differences.  Finding  no  differences 
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between  respirator  classes  using  the  Co 
adjustment  factor,  he  concluded  that: 

Observed  5th  percentiles  for  WPFs,  eind 
their  lower  confidence  intervals  when 
adjusted  for  the  Co  effect,  showed  no  clear 
evidence  that  any  class  was  preferable  to 
smother.  In  particular,  there  was  no 
indication  that  Class  5  (elastomerics) 
performed  better  than  four  disposable 
classes.  (Ex.  5-1,  p.  8) 

The  results  of  these  analyses 
prompted  a  more  detailed  examination 
of  the  data.  To  control  for  study-related 
and  agent-related  factors  that  may 
contribute  to  variability.  Brown 
performed  an  intra-study  analysis  on 
two  different  respirator  classes  used 
against  the  same  workplace  challenge 
agent  luider  similar  workplace 
conditions  (Approach  2). 

Approach  2.  The  second  approach 
attempted  to  determine  respirator 
performance  after  controlling  for  study- 
to-study  and  agent-to-agent  soiuces  of 
variability.  Among  the  half-mask  APRs, 
the  chance  of  detecting  performance 
differences  appeared  to  be  greatest  for 
comparisons  between  elastomeric  and 
filtering  facepiece  respirators.  In 
implementing  this  approach.  Brown 
assiuned  that  controlling  for  study  and 
agent  sources  of  variability  would  result 
in  WPF  differences  attributable,  in  large 
part,  to  variability  in  respirator 
performance. 

Four  of  the  studies  compared  the 
performance  of  elastomeric  and  filtering 
facepiece  respirators  against  the  Scune 
challenge  agent  in  the  same  workplace. 
After  reviewing  these  studies,  a  study  by 
Meyers  and  Zhuang  (Ex.  1-64—51)  was 
selected  for  further  analysis  because  it 
was  recent,  followed  a  protocol 
patterned  after  other  published  WPF 
study  protocols,  and  was  well 
documented.  Brov^rn's  statistical 
analyses  of  this  study  (see  Ex.  5-1 , 
Appendix  C)  indicated  large  soim:es  of 
variability  within  the  study,  making 
comparison  of  the  two  respirator  classes 
difficult  and  tenuous.  Based  on  plots  of 
the  data  and  the  occurrence  of  several 
outliers,  it  appeared  that  even  data  on 
the  same  agent,  obtained  under  similar 
workplace  conditions,  may  not  have 
come  from  the  same  parent  distribution. 
In  addition,  the  variability  of  WPFs 
within  the  study  (regardless  of 
adjustment  for  the  Co  effect)  was  large. 
Therefore,  the  results  of  this  second 
approach  led  Brown  to  state  that,  at 
least  in  this  analysis,  "workplace 
studies  may  have  too  much  intra-study 
variability  for  reasonably  valid/ 
accurate/reliable  assessments  and 
comparisons  of  respirator 
effectiveness."  (Ex.  5-1,  p.  C-17) 

Approach  3.  Brown  began  the  third 
statistical  approach  by  dividing  the  data 


into  units  smaller  than  respirator  class, 
i.e.,  units  based  on  class  of  respirator, 
study,  and  workplace  challenge  agent 
(class-study-agent  or  CLSA).  Ilus 
procedure  resulted  in  42  CLSA 
combinations.  After  removing  deficient 
data  (e.g.,  no  data  on  Co),  he  narrowed 
the  data  set  to  26  combinations.  Again, 
he  tested  the  data  for  each  CLSA  to 
determine  if  WPF  increases  with  Co 
and,  if  so,  whether  the  effect  held  for  all 
respirator  classes.  Data  analyses  of  the 
26  CLSAs  indicated  that  WPF  increased 
yvith  Co;  Brown  then  derived  a  common 
estimate  (across  all  CLSAs)  of  the  Co 
effect.  He  subsequently  estimated  the 
means  for  the  CLSAs  within  each  class 
of  respirator,  both  with  and  without 
adjustment  for  Co  effect.  Brown 
compared  the  means  of  these  CLSAs 
within  and  between  respirator  classes. 
For  each  respirator  class,  he  grouped  the 
CLSAs  that  had  no  significant  difference 
between  their  meems  into  conunon 
subclasses,  and  plotted  both  the 
adjusted  and  non-adjusted  means  [i.e., 
mean  of  In(PEN)]  of  the  subclasses,  as 
well  as  their  associated  confidence 
intervals.  The  results  of  the  comparisons 
showed  that:  the  estimated  means  of 
CLSAs  vary  so  much  within  a  class  that 
the  mean  of  one  CLSA  is  likely  to  be  a 
poor  predictor  of  the  mean  of  another 
CLSA  within  the  same  class;  and  it  was 
not  visually  apparent  from  the  plots  that 
one  class  of  respirator  performed  better 
than  another  class.  In  general,  the 
comparison  indicated  that  study 
outcomes,  even  within  the  same  class  of 
respirator,  ar6  highly  heterogeneous. 

Final  analysis.  Since  the  three 
approaches  discussed  above  could  not 
distinguish  between  respirator 
effectiveness  within  or  across  classes, 
the  data  were  viewed,  as  a  whole,  fit)m 
the  relationship  of  Ci  and  Co.  Brown 
pooled  the  data  for  all  26  CLSAs  and 
derived  several  functional  relationships 
from  the  pooled  data.  This  approach 
showed  that  the  majority  of  the 
observed  data  pairs  achieved  a  WPF  of 
10.  (See  Ex.  5-1  for  more  details.) 

After  performing  the  above  anailyses. 
Brown  made  a  number  of  observations 
and  conclusions.  He  noted  that  the 
range  of  WPF  values  within  a  CLSA  was 
typically  wide,  and  that  the 
observations  were  highly  variable.  In 
addition,  he  believed  that  variability  in 
WPF  studies  can  affect  the  accuracy, 
validity,  and  reliability  of  study  results, 
as  well  as  the  ability  to  compare  study 
results.  Brown  noted  several  possible 
sources  of  variability  in  WPF  studies, 
including:  (1)  Study  characteristics 
related  to  study  design,  execution, 
sample  analysis,  and  data  management 
and  reporting;  (2)  measurements  of  Ci  at 
different  outside  concentrations  (Co 


effect),  taken  in  conjunction  with  other 
poorly  described  factors  [e.g..  pjirticle 
size,  temperature,  humidity)  that  may 
affect  the  relationship  of  Ci  and  Co;  (3) 
characteristics  of  the  ambient  agent 
itself  (e.g.,  possible  effects  of  4he  agent 
occurring  in  a  mixture  with  other 
agents);  and  (4)  variations  in  data  among 
studies  related  to  using  different  study 
procedures  (e.g.,  repeated  measurements 
on  the  same  worker  in  some  studies 
versus  single  measureqients  on  each 
worker  in  other  studies,  random  versus 
non-random  selection  of  study 
participants).  He  also  commented  that 
the  analyses  assumed  that  the  data  were 
representative  of  workplace  conditions: 
however,  the  data  may  not  represent 
either  current  or  future  workplaces  in 
which  employees  use  respirators. 
Finally,  Brown  observed  that  studies 
Mrith  high  Ci  values,  relative  to  Co,  may 
have  influenced  his  findings.  He 
believed  that  these  studies  should  be 
closely  reviewed  because  some  study 
weakness,  unrelated  to  respirator 
performance,  could  be  the  reason  for  the 
high  Ci  values. 

Brown  also  made  some  general 
observations  about  WPF  studies.  First, 
he  believed  that  the  role  of  WPF  studies 
in  assessing  and  comparing  respirator 
effectiveness,  and  influencing  APFs, 
should  be  reevaluated.  He  believed  that 
a  more  refined  instrument  that  is 
amenable  to  experimental  design  and 
control,  such  as  chamber  studies,  is 
better  suited  for  providing  information 
during  determination  of  assigned 
protection  factors.  Browm  noted  that  the 
use  of  high  concentrations  of  a 
challenge  agent  in  chamber  studies  may 
minimize  the  uncertainty  of 
extrapolating  test  results  obtained  at  low 
outside  concentrations  to  levels  well 
above  the  obser\'ed  range.  Therefore, 
WPF  studies  would  serve  as  a 
counterpart  to  chamber  studies,  i.e., 
WPF  studies  would  provide  data  on  the 
respirator  during  actual  use  in  the 
workplace,  and  identify  workplace 
conditions  in  which  a  respirator  may 
perform  poorly.  To  improve 
comparability  of  results,  he  advocated 
using  uniform  procedures  to:  select  the 
challenge  agent:  collect  samples;  record 
the  data;  and  measure  and  interpret  Ci 
and  Co  (Ex.  5-1,  pp.  42-44). 

Overall,  the  analyses  led  Brovvm  to 
several  conclusions.  First,  workplace 
studies  have  limitations  for  comparing 
respirator  performance  because  of 
uncontrolled  sources  of  variability. 
Support  for  this  conclusion  comes  from 
the  wide  confidence  intervals  for  the 
means  of  the  CLSAs,  and  the  wide  range 
of  those  confidence  intervals  within  the 
same  respirator  class.  Second,  Brown 
believed  that  the  WPF  has  limits  as  a 
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measure  of  respirator  effectiveness 
because,  in  general,  it  tends  to  increase 
as  Co  increases.  This  relationship 
complicates  comparisons  of  WPF  values 
measured  at  different  Co  levels.  Third, 
he  found  no  clear  evidence  that  one 
class  of  respirator  is  better  than  any 
other  class,  particularly  between 
elastomeric  half-mask  and  filtering 
facepiece  respirators.  In  addition,  the 
differing  results  between  CLSAs  within 
the  same  class  of  respirators  indicated 
that  the  outcome  of  one  CLSA  may  be 
a  poor  predictor  for  another  CLSA  in  the 
same  class. 

2.  PAPRs  and  SARs 

Dr.  Brown  analyzed  13  studies  to 
evaluate  and  compare  the  effectiveness 
of  PAPRs  and  SARs.  Ten  of  the  studies 
were  conducted  with  PAPRs,  and  three 
with  SARs.  Brown's  analyses  divided 
these  "high-performance"  respirators 
into  seven  classes  (i.e.,  five  types  of 
PAPR  and  two  types  of  SAR)  based  on 
their  design  features  (see  Table  2),  with 
subsequent  separation  of  these 
respirator  classes  into  14  CLSAs. 

Brown  used  the  CLSAs  to  determine 
whether  any  differences  in  respirator 
effectiveness  existed  among  the 
respirator  classes.  He  analyzed  the  data 


for  trends  of  WPFs,  either  upward  or 
downward,  as  Co  increases,  and  for 
homogeneity.  Brown  plotted  all  of  the 
data,  fitted  lines  to  these  plots,  made 
comparisons  of  study  results  within 
each  respirator  class,  and  developed 
functions  from  the  fitted  lines.  (For 
additional  details  on  these  statistical 
analyses  and  the  data  plots,  see  Ex.  5- 
2.) 

On  reviewing  the  data  plots.  Brown 
concluded  that  the  data  were  consistent 
with  a  linear  relationship  between  In(Ci) 
and  ln(Co].  Also,  the  presence  of 
outliers  and/ or  an  imbalanced 
distribution  of  the  observations 
influenced  the  results.  He  recommended 
further  investigation  of  the  outliers, 
particularly  those  with  unusually  high 
Ci  values,  to  determine  if  they  resulted 
from  characteristics  of  the  respirator  or 
other  variables.  He  also  recommended 
studying  the  imbalanced  distributions  to 
determine  if  they  represented  individual 
study  biases  caused,  for  example,  by 
collecting  data  at  different  work  sites  or 
on  different  work  shifts.  Finally,  Brown 
noted  that  the  robust  least  trinuned 
squares  line  may  be  useful  for 
estimating  the  relationship  between 
bi(Ci)  and  In(Co). 


Fifth  percentiles  are  commonly  used 
as  a  benchmark  for  respirator 
performance.  Brown's  analyses  showed 
that  fifth  percentile  estimates  differed 
considerably  within  respirator  classes 
that  contained  more  than  one  CLSA. 
The  range  of  the  fifth  percentile 
estimates  was  28-389  for  the  five  CLSAs 
in  Class  2. 17-107  for  the  two  CLSAs  in 
Class  4,  29-1779  for  two  CLSAs  in  Class 
5,  and  74-188  for  the  two  CLSAs  in 
Class  7.  The  fifth  percentile  estimates  in 
Classes  3  and  6  were  large,  while  the 
fifth  percentile  estimates  were  small  in 
Classes  1,4,  and  7.  Brown  believed  that, 
while  some  of  these  differences  may  be 
attributed  to  a  real  difference  in 
respirator  performance  between  classes, 
the  sample  sizes  were  too  small  and/or 
the  sampling  variability  too  large  to 
obtain  reliable  estimates  at  low 
percentile  levels.  He  noted  that  the  fifth 
percentile  estimates  were  variable,  and 
were  not  predictable  from  one  CLSA  to 
another  CLSA  within  the  same 
respirator  class.  Thus,  he  concluded  that 
the  fifth  percentile  estimates  of  WPFs 
have  limited  utility  for  setting  assigned 
protection  factors.  Table  3  lists  the 
descriptive  statistics*  for  WPFs.  for  each 
class-study-agent  combination. 


Table  3.— Descriptive  Statistics  for  WPF,  by  Class,  Study  Agent 

CL1.26.Cd 

CL2.22.Pb 

CL2.23.Pb 

CL2.24.S< 

CL2.3.BAP 

CL2.5.Asb 

CL3.27.EBZ 

Curve  Lat>el  

1 

2.972.97 

25.186.05 

53.70 

25.239.75 

33 

280.25 

581.87 

No 

2.523.49 

3.56 

2a 

127.88 

1.040.75 

22.58 

1.063.33 

46 

27.82 

53.04 

No 

126.85 

2.28 

2b 

155.29 

6,131.76 

28.24 

6,160.00 

43 

35.03 

43.08 

No 

184.69 

3.21 

2c 

3,553.72 

95,518.07 

36.31 

95.554.38 

59 

92.07 

267.60 

No 

2.765.75 

633 

2d 

1.788.32 

8.203.89 

371.49 

8,575.38 

20 

388.70 

407.51 

,    No 

1,408.10 

2.50 

No  curves 

156.00 

537.00 

66.00 

603.00 

7 

70.50 

75.00 

No 

151.95 

2.54 

3 

11.935.87 

4.746,673.83 

1.152.26 

4.747.826.09 

58 

1.797.79 

2.365.29 

Yes 

15  623  81 

Median 

Range 

Minimum  

Maximum  

No.  Observations  (N) 

5th  Percentile 

10th  Percentile 

Reject  Lognormality? 

Geometric  Mean  

Geometric  Stan.  Dev  

5.56 

CL4.21.Si 

CL4.6.Pb 

CL5.18.Pb 

CL5.21.Si 

CL6.19.Si 

CL7.25.Sr 

CL7.28.Si 

Curve  Label  

4a 

48.67 

176.27 

16.40 

192.67 

7 

17.20 

18.00 

No 

49.20 

23.60 

4b 

438.60 

2,310.33 

23.00 

2,333.33 

25 

107.06 

160.95 

No 

400.34 

2.81 

5 

7,948.14 

73.081.90 

579.04 

73.660.94 

53 

1.779.12 

2.300.18 

No 

8.319.09 

3.03 

No  curves 

85.44 

189.92 

24.75 

214.67 

4 

29.10 

33.50 

N  too  small 

76.10 

25.60 

6 

9.178.81 

34,735.48 

668.34 

35.403.82 

15 

1.407.60 

2,229.66 

No 

7.389.62 

2.92 

7a 

3.827.16 

87.137.82 

41.67 

87,179.49 

21 

74.07 

79.37 

No 

2,315.04 

9.99 

7b 

2.480.55 

33.384.67 

43.33 

33.428.00 

52 

188.14 

383.47 

No 

2.066.00 

4.02 

Median 

Range  

Minimum  

Maximum  

No.  Observations  (N) 

5th  Percentile 

10th  Percentile 

Reject  Lognormality?  ....: 

Geometrk:  Mean  

Geometric  Stan.  Dev  

The  objective  of  the  review  of  these  13 
WPF  studies  was  to  see  what  can  be 
learned  about  the  performance  of  each 
respirator  class,  and  its  relative 
effectiveness,  based  on  the  data  for  Co 
and  Ci.  He  also  attempted  to  determine 


how  Ci  changes  as  Co  changes,  and 
what  factors  affected  this  relationship. 

Brown  found  too  much  unexplained 
variability  between  study  outcomes, 
even  within  the  same  respirator  class 
and  within  similar  ranges  of  Co,  to  make 
valid  and  reliable  comparisons.  He 


noted  that  stildy  outcomes  for  the  same 
class  of  respirator  may  differ 
significantly,  which  raised  concerns 
about  interpreting  the  outcome  for  a 
class  bom  a  single  study.  More 
specifically,  he  questioned  whether  the 
residts  from  one  studv  would  be  similar 


to  another  study.  He  concluded  that  it 
is  not  possible  to  know  to  what  extent 
the  outcome  of  a  study  is  attributable  to 
characteristics  of  the  respirator  used. 
Brown  believed  that  the  variability 
identified  in  this  analysis  was  probably 
due  to  uncontrolled  parameters  in  the 
workplace  test  situations,  such  as 
aerosol  particle  size  distributions  and 
densities,  and  work  activities.  Based  on 
the  data  from  these  studies,  he  found 
that  WPF  tends  to  increase  as  Co 
increases  (equivalently,  penetration,  or 
PEN.,  tends  to  decrease).  He  believed 
that  the  probability  of  a  Co  dependence 
for  WPFs  seemed  to  be  established  by 
his  analyses. 

C.  Analyses  of  SWPF  Studies 

1.  Bidlard  Models  77  and  88.  Clemco 
Apollo  Models  20  and  60,  and  3M 
Whitecap  II 

In  the  mid-1980s,  SWPF  studies 
provided  OSHA  with  information  on  the 
effects  of  temperature,  relative 
humidity,  airflow,  and  facial  hair  on 
respirator  performance  (LANL,  1988;  Ex. 
1-64-101,  LLNL,  1986;  Ex.  1-64-94). 
More  recent  SWPF  studies  provided 
additional  information  on  the 
performance  of  the  foUowdng  abrasive 
blasting  respirators:  the  Bullard  Models 
77  and  88  (Ex.  3-8-3),  the  Clemco 
Apollo  Models  20  and  60  (Ex.  3-7-3), 
and  the  3M  Whitecap  II  (Ex.  3-9-2). 

OSHA  contracted  with  M^:  Harry 
Ettinger  to  review  and  comment  on  the 
study  principles  and  protocols 
described  in  the  five  reports  (Bullard, 
Clemco,  3M  Whitecap,  the  LLNL  study, 
and  the  LANL  study).  His  report  (Ex.  3- 
3)  contained  the  following  observations 
and  conclusions. 

Mr.  Ettinger  noted  that  while  the 
reports  do  not  satisfy  the  typical  criteria 
for  defining  peer-reviewed  publications, 
this  was  not  a  serious  problem  because 
the  studies  were  conducted  in  national 
laboratories  by  knowledgeable  and 
experienced  investigators.  Furthermore, 
the  review  procedures  generally  used  by 
these  national  laboratories  most  likely 
provide  a  sufficient  peer-review  process. 
He  noted  that  none  of  the  reports 
provided  sufficient  detail  to  permit  a 
statistical  re-analysis  of  the  data  by 
OSHA.  In  addition,  he  observed  that  the 
studies  of  the  Bullard,  Clemco,  and  3M 
respirators  reported  considerably  higher 
fit  factors  than  the  1986  and  1988 
national  laboratory  studies.  However,  he 
believed  that  it  was  not  appropriate  to 
compare  the  results  of  recent  studies 
with  the  older  studies,  but  he  noted  that 
older  respirators  may  not  perform  as 
well  as  newer  designs. 

Mr.  Ettinger  also  noted  that  the  tests 
of  the  Bullard,  Clemco,  and  3M 


respirators  satisfied  the  established 
criteria  of  fit  factors  that  exhibited  only 
brief  negative  pressure  spikes.  He 
believed  these  results  indicated  that  if 
these  devices  are  used  and  maintained 
properly,  they  appeeu  to  have  fit  factors 
of  at  least  20.000.  He  believed  that, 
using  a  safety  factor  of  20,  a  protection 
factor  of  1 ,000  is  attainable,  assimiing 
that  the  testing  protocol  is  adequate. 

Ettinger  stated  that  he  could  not 
define  clearly  a  relationship  between 
the  older  and  more  recent  study  results. 
For  example,  he  suggested  that  the 
additional  exercises  in  the  more  recent 
study  (ORC,  2001;  Ex.  3-4-2)  did  not 
adequately  represent  normal  or  extreme 
work  situations.  Ettinger  cautioned 
against  assuming  that  all  blasting 
helmets  would  achieve  the  high  fit 
factors  measured  in  the  recent  studies 
because  performance  is  device  specific, 
and  indicated  that  older  respirator 
designs  may  need  to  be  reevaluated. 
Furthermore,  he  believed  that  quality 
control,  human  factors,  minimum  flow 
rate,  and  the  sturdiness  of  respirator 
construction  are  important  variables 
that  should  be  evaluated  in  the  testing 
protocol. 

2.  NIOSH  N95  Study 

In  1999,  NIOSH  conducted  a  chamber 
study  of  21  N95  respirators  (20  filtering 
facepiece,  and  1  elastomeric, 
respirators)  and  statistically  analyzed 
the  respirators'  performance  (Ex.  4-14). 
At  the  request  of  OSHA,  Drs.  Johnson, 
Foote.  and  Bierman  of  LLNL  imdertook 
a  review  of  this  study  to  assist  the 
Agency  in  evaluating  APFs  of  half-mask 
respirators  (Ex.  3-2).  OSHA  provided 
the  raw  data  files  from  the  study  to' 
LLNL  for  independent  evaluation. 

The  NIOSH  investigators  used 
ambient  (i.e.,  room)  aerosol  as  the 
challenge  agent,  and  a  PortaCouint  to 
measure  respirator  penetration.  Use  of 
ambient  aerosol  does  not  require  aerosol 
generation  equipment,  thereby 
circumventing  use  of  a  possibly 
hazardous  chemical.  However,  if  this 
technique  generates  a  low  ambient 
particle  concentration  it  is  difficult  to 
detect  the  reduced  number  of  particles 
that  penetrate  the  respirator;  this  effect 
results  in  an  artificially  low  protection 
factor.  In  addition,  an  ambient  aeroSol 
that  is  varying  in  concentration  diuing 
testing  can  cause  error  in  the  , 
penetration  measvu«ments.  Study 
participants  can  also  produce  aerosols 
ranging  from  0.1  to  3  particles/cc 
through  their  breathing  (i.e..  "breathing" 
background).  Whenever  the  amount  of 
challenge  agent  that  penetrates  the 
respirator  is  low  (i.e.,  on  the  order  of 
particles/cc  or  less),  the  PortaCount 
cannot  distinguish  between  particles  in 


the  breathing  background  and  the 
challenge  aerosol  penetrating  the 
respirator.  The  LLNL  researchers 
believed  that  the  breathing  background 
can  limit  fit  factor  measurements  to 
1 ,000  and  less  when  the  challenge 
concentration  is  below  2,000  particles/ 
cc  (Ex.  4-15).  They  concluded  that 
challenge  aerosol  concentrations  can  be 
better  controlled  in  chamber  studies 
than  imder  this  protocol. 

When  calculating  faceseal  leakage,  the 
NIOSH  authors  assumed  that  all  study 
participants  have  the  same  constant 
volumetric  flow  rate  through  the 
respirator.  Using  a  filtration  model 
developed  by  Rubow  (Ex.  3-7-3),  the 
LLNL  reviewers  determined  media 
penetration  that  was  approximately  5% 
less  than  the  media  penetration 
calcidated  by  the  NIOSH  authors  using 
the  constant  flow  rate  assimiption.  Since 
the  method  used  by  the  NIOSH  authors 
results  in  only  a  5%  error,  and  gives  a 
conservative  estimate  of  the  filter 
penetration,  the  LLNL  reviewers 
believed  that  the  constant  flow  rate 
assumption  is  reasonable.  The  LLNL 
reviewers  also  discussed  other 
considerations,  including  fluctuations 
in  peak  flows  under  various  exercise 
conditions,  and  the  correction  factor  for 
filter  media  penetration  used  by  the  ■ 
NIOSH  authors. 

Investigating  the  possible  effect  of 
breathing  background  on  the  PortaCount 
fit  factor  measurement,  the  LLNL 
reviewers  applied  an  estimated  worst- 
case  scenario  to  the  data.  The  scenario 
consisted  of  the  following  two 
assumptions:  (1)  A  challenge-aerosol 
concentration  of  3,000  particles/cc,  and 
(2)  a  breathing  backgroimd  of  5 
particles/cc.  Applying  these 
assumptions  to  the  NIOSH  data,  the 
LLNL  reviewers  recalculated  total 
penetrations,  and  adjusted  the  results 
for  breathing  background.  They  found 
that,  when  compared  to  the  NIOSH  . 
results,  14  of  the  21  respirators  had 
more  tests  passing  the  0.01  penetration 
criteria  than  before.  The  LLNL  reviewers 
also  calculated  the  50th  and  95th 
percentiles  for  the  penetration  data, 
both  with  and  without  applying  the 
breathing  background  assumption.  In 
view  of  their  results,  they  believed  that  * 
the  original  NIOSH  analysis  and 
findings  result  in  a  conservative 
estimate  of  the  respirators'  performance. 

The  LLNL  reviewers  also  used  the 
NIOSH  raw  data  to  reproduce  values, 
geometric  standard  deviations,  and  the 
95th  percentile  for  total  penetration, 
filter  penetration,  and  face  seal  leakage. 
They  then  compared  these  results  to 
total  penetration  and  face  seal  leakage 
penetrations  simimarized  in  the  NIOSH 
study  (Exs.  4-1,  Table  2;  4-14,  Table  I). 
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The  few  discrepancies  were  small,  and 
could  be  attributed,  for  example,  to 
rounding  off  values.  The  95th 
percentiles  in  the  NIOSH  study  were 
based  on  a  formula  using  the  geomatric 
mean  and  geometric  standard  deviation, 
and  assiuned  that  the  distribution  was 
log  normal.  For  comparison,  the 
reviewers  calculated  the  50th  and  95th 
percentiles  based  on  the  raw  data  alone 
[i.e.,  assuming  no  distribution).  Using 
this  approach,  the  LLNL  reviewers 
noted  that,  for  many  respirator  models, 
the  50th  percentile  differed  markedly 
from  the  geometric  mean.  They  also  saw 
differences  between  the  95th  percentile 
calculated  using  a  log  normal 
distribution  and  the  corresponding 
percentile  determined  directly  from  the 
data.  LLNL  reviewers  stated  that  the 
NIOSH  study  demonstrated  the 
advantages  of  SWPF  studies  for  half- 
mask  respirators.  Their  results  confirm 
the  quality  of  this  important  SWPF 
study  of  filtering  facepiece  and 
elastomeric  half-mask  respirators. 

3.  ORG  Study  of  PAPRs  and  SARs 

hi  1997.  ORG  and  a  group  of  its 
member  companies  sponsored  a  study 
of  1 1  powered  air-purifying  and 
supplied-air  respirators  (PAPRs  and 
SARs)  to  evaluate  the  protection  that 
these  respirators  afforded  to  workers  in 
the  pharmaceutical  industry.  The  study, 
"Simulated  Workplace  Protection  Factor 
Study  of  Powered  Air  Purifying  and 
Supplied  Air  Respirators'  (Ex.  3-4-1) 
was  completed  in  1998  by  researchers  at 
LLNL.  OSHA  requested  Dr.  Gerry  Wood 
of  LANL  to  evaluate  ORG's  LLNL  study. 
He  evaluated  the  study  using  the  data 
received  from  ORG,  as  well  as 
information  on  the  study  published  in 
the  American  hidustrial  Hygiene 
Association  Journal  (Exs.  3-1,  3-4-2). 

The  raw  data  files  from  the  study 
consisted  of  instantaneous  (0. 1  second) 
photometer  aerosol  measurements 
obtained  before,  during,  and  after  1 2 
exercise  periods  (including  four  periods 
of  normal  breathing)  performed  by  each 
study  participant.  The  instantaneous 
penetration  results  for  the  144  tests  were 
plotted  against  time.  Wood  examined 
patterns  of  aerosol  penetration  into  the 
respirator  that  occurred  throughout 
testing,  noting  that  certain  exercises 
often  exhibited  penetration  spikes.  He 
found  that  running  in  place  produced 
the  most  penetration  spikes.  However, 
he  also  noted  other  respirator/subject 
combinations  result  in  spikes.  Wood 
indicated  that  such  non-random 
distributions  of  readings  was  not 
surprising,  as  different  movements 
during  an  exercise  should  affect 
instantaneous  penetrations  differently. 


Wood  calculated  95%  confidence 
limits  for  thd  average  and  maximum 
penetration  values  during  each  exercise, 
hi  doing  so,  he  assumed  that  pre-test 
.  and  post-test  background,  and  chamber 
aerosol  measurements  were  distributed 
normally,  since  no  movement  variables 
were  present.  He  then  calculated  aerosol 
penetration.  Wood  found  that  the 
photometer  reading  averages  and 
standard  deviations  that  he  analyzed  for 
all  144  data  sets  were  in  agreement  with 
the  LLNL  figures,  and  that  rounding  off 
figures  accounted  for  any  niinor 
differences  in  average  penetrations  that 
he  calculated. 

In  summary.  Dr.  Wood  believed  that 
the  quality  of  the  data,  experimental 
protocol,  measurements  and  data,  and 
calculations  applied  to  the  data  in  the 
ORG-LLNL  study  were  excellent.  He 
agreed  with  the  authors'  conclusions 
that  SWPF  studies  are  useful  for 
comparing  respirators,  and  that  the 
study  protocol  was  reproducible. 

D.  OSHA's  Overall  Summary 
Conclusions 

Prior  to  this  current  rulemaking, 
OSHA  explored  several  procedures  to 
evaluate  and  compare  respirator 
performance  across  models,  studies, 
agents,  and  testing  protocols.  The 
Agency  thoroughly  reviewed  the 
available  data  on  respirator  performance 
to  determine  the  current  concepts,  and 
possible  methodologies,  for  deriving 
APFs.  To  evaluate  the  data,  OSHA  had 
to  make  several  decisions. 

For  example,  while  OSHA  was  aware 
that  particle  size  can  affect 
concentration  values,  the  Agency  was 
imable  to  quantify  this  factor  based  on 
available  information.  Gonsequently, 
OSHA  did  not  attempt  to  adjust  for 
differences  in  particle  size  in  the 
analyses.  Furthermore,  the  Agency  had 
to  decide  how  to  address  sampling 
results  tliat  were  below  the  limit  of 
detection  (LOD).  Accordingly,  whenever 
sampling  results  were  below  the  limit  of 
detection,  OSHA  set  the  Gi  at  a  ' 
percentage  of  the  LOD  reported  in  the 
study.  When  the  study  reported 
extremely  low  Gi  results  as  a  percentage 
of  the  LOD,  the  Agency  used  the  values 
provided  by  the  authors. 

OSHA  was  concerned  that  the 
analyses  be  those  best  able  to  account 
for  parameter  uncertainty,  and  be  a 
measure  of  respirator  effectiveness  that 
is  valid  over  a  plausible  range  of 
concentrations  for  each  of  the  agents 
against  which  the  respirator  is  to  be 
used.  As  discussed  above,  the  Agency 
contracted  with  Drs.  Nicas  and  Brown  to 
independently  evaluate  the  raw  WPF 
data.  As  a  result  of  these  analyses, 
OSHA  preliminarily  agrees  with  Drs. 


Rappaport  and  Kupper,  who  indicated 
that,  while  some  modeling  may  be 
useful,  concerns  remain  regarding  the 
lack  of  model  validation  (Ex.  1-182-1). 
Furthermore,  OSHA  finds  merit  in 
Thomas  Nelson's  comment  that  a  simple 
analysis  of  the  entire  data  may 
sufficiently  cover  the  relevant  sources  of 
variation  in  these  data  (Ex.  1-174). 
Databases  of  the  information  used  by  the 
Agency  in  its  analyses  have  been  placed 
in  the  docket  for  review  by  interested 
parties  (Exs.  5-3,  5—4,  5-5). 

The  Agency  also  recognizes  that  WPF 
and  SWPF  studies  have  their  strengths 
and  weaknesses.  SWPF  studies  can 
control  for  a  number  of  variables,  thus 
providing  less  variable  results  across 
respirators  classes  than  WPF  studies. 
Also,  SWPF  studies  can  test  respirators 
safely  at  the  limits  of  their  effectiveness. 
However,  WPF  studies  evaluate 
respirators  during  use  in  the  workplace. 
Therefore,  the  Agency  believes  that 
WPF  or  SWPF  studies  provide 
complementary  information. 

OSHA  developed  the  proposed  APFs 
using  a  multi-faceted  approach.  The 
Agency  reviewed  the  various  analyses  of 
respirator  authorities,  available  WPF 
and  SWPF  studies,  and  other  APF 
literature.  For  example,  OSHA  reviewed 
Brown's  analyses  and  noted  no 
difference  in  performance  between 
filtering  facepiece  and  elastomeric  half- 
mask  APRs,  and  that  few  data  pairs  from 
the  combined  data  sets  analysis  failed  to 
achieve  a  WPF  of  10.  In  addition,  the 
data  from  WPF  and  SWPF  studies,  as 
well  as  a  qualitative  review  of  the 
available  APF  literature,  supported  an 
APF  of  10  for  all  half-mask  APRs. 
Therefore,  OSHA  is  proposing  an  APF 
of  10  for  half-mask  APRs.  The  Agency 
used  a  similar  approach  in  developing 
the  remaining  proposed  APFs. 

In  conclusion,  tne  APFs  proposed  by 
OSHA  in  this  rulemaking  represent  the 
Agency's  evaluation  of  all  the  available 
data  and  research  literature;  i.e.,  a 
composite  evaluation  of  all  the  relevant 
quantitative  and  qualitative  information. 
The  Agency  seeks  comment  on  this 
approach,  as  well  as  the  proposed  APFs 
developed  using  this  approach. 

E.  Summaries  of  Studies 

Researchers  often  determine  the 
protection  afforded  by  a  respirator  by 
conducting  Workplace  Protection  Factor 
(WPF)  studies  and  Simulated  Workplace 
Protection  Factor  (SWPF)  studies.  A 
WPF  study  measures  the  effectiveness  of 
respirators  under  workplace  conditions. 
Workers  participating  in  a  WPF  study 
wear  respirators  while  performing  their 
usual  job  tasks.  The  WPF  is  a  measure 
of  the  reduction  in  exposure  achieved 
while  using  respiratory  protection  and 


is  the  ratio  of  the  concentration  of  the 
contaminant  found  in  the  workplace  afr 
to  the  concentration  found  inside  the 
respirator  facepiece.  Similarly,  a  SWPF 
study  measures  the  ratio  of  a 
contaminant's  concentration  both 
outside  and  inside  the  facepiece. 
However,  researchers  obtain  these 
measurements  in  test  chambers,  which 
allows  them  to  control  some  important 
variables  (e.g.,  outside  concentration  of 
the  challenge  agent).  Rather  than 
performing  the  actual  job  tasks  found  in 
a  particular  work  setting,  the  study 
participants  perform  a  series  of 
exercises  in  die  test  chamber  that 
simulate  the  actions  of  workers  in 
general. 

In  developing  the  proposed  APFs 
listed  in  Table  1  of  the  proposed 
amendments  to  the  standards  (Section 
XII).  OSHA  reviewed  data  from  properly 
conducted  WPF  studies  and  SWPF 
studies.  In  addition,  the  Agency 
reviewed  published  APF  tables.  These 
data  formed  the  basis  for  OSHA's 
proposed  APFs.  OSHA  also  reviewed 
other  tjrpes  of  studies,  such  as  Effective 
Protection  Factors  (EPF)  and  Program 
Protection  Factor  (PPF)  studies,  along 
with  respirator  performance  studies  that 
lacked  raw  data.  A  review  of  those 
studies  can  be  found  in  the  Docket  (Exs. 
3-10,  3-11).  However,  EPF  and  PPF 
studies  accoimt  for  aspects  of  respirator 
use  other  than  effectiveness  of  the 
respirator  while  it  is  being  worn,  while 
studies  that  lack  raw  data  give  little 
information  for  in-depth  statistical 
analysis.  Therefore,  OSHA  relied  on 
WPF  and  SWPF  studies,  since  they 
attempt  to  accoimt  for  actual  use 
conditions  and  focus  on  the 
performance  characteristics  of  the 
respirator  only. 

1.  WPF  Studies — Filtering  Facepiece 
and  Elastomeric  Half-Mask  Respirators 

Study  IB.  G.E.  Goulton,  H.E.  Mullins, 
and  J.O.  Bidwell  gave  a  presentation  at 
the  May  1994  American  Industrial 
Hygiene  Gonference  and  Exposition 
(AIHGE)  on  worker  protection  afforded 
by  the  same  respirator  in  two  different 
environments  and  against  two  different 
contaminants  (Ex.  1-64-13).  At  the  first 
site,  the  authors  determined  exposing  to 
cadmium  dust  for  18  workers  in  a 
plastic  colorant  manufacturing  facility. 
They  determined  exposure  to  lead  fume 
for  18  workers  during  ship  breaking  and 
recycling  at  the  second  site.  At  the 
colorant  facility,  cadmium-containing 
pigments  were  weighed,  mixed  with 
plastic  resin,  and  fed  into  extruders  for 
production  of  concentrated  colorant. 
Samples  were  obtained  bom  workers  in 
the  weighing,  mixing,  and  extruding 
areas.  Workers  at  the  ship  breaking 


facility  used  torches  to  cut  an  aircraft 
carrier  into  large  sections.that  were  then 
cut  into  smaller  pieces  on  shore. 
Burners  and  firemen,  on  the  ship  and  on 
shore,  were  sampled  for  lead.  Woric  rate 
at  the  colorant  facility  was  judged  to  be 
low,  while  the  work  rate  of  the  ship 
breaking  workers  was  assessed  as  being 
moderate.  The  respirator  used  in  the 
study  was  a  3M  6000  series  elastomeric 
half-mask  equipped  with  either  3M 
2040  or  3M  2047  HEPA  filters  (the  2047 
HEPA  filter  has  some  activated  charcoal 
for  jemoval  of  nuisance  levels  of  organic 
vapors).  Employees  normally  wore  the 
study  respirator  and  were  provided  with 
training  in  its  proper  downing,  fitting, 
and  operation.  In  addition,  the 
employees  had  to  pass  a  saccharin 
qualitative  fit  test  prior  to  study 
pMicipation;  they  also  had  to  be  clean- 
shaven. The  study  was  explained  to  the 
participants  and  they  were  observed  on 
a  one-on-one  basis  throughout  the 
sampling  periods. 

The  inside-the-facepiece  sampling 
train  consisted  of  a  25  mm  three-piece 
cassette  with  a  0.8  micron  pore  size 
mixed  cellulose  ester  filter.  Respirators 
were  probed  with  a  Liu  probe  inserted 
opposite  the  mouth  and  projecting  one 
cm  into  the  facepiece.  The  sampling 
cassette  was  attached  direcdy  to  the 
probe,  and  a  cassette  heater  was  utilized 
to  prevent  condensation  of  moisture 
from  exhaled  breath.  Outside-the- 
facepiece  samples  used  a  25  mm  three- 
piece  cassette  with  a  0.8  micron  pore 
size  mixed  cellulose  ester  filter.  "The 
outside  sample  cassette  was  also 
connected  to  a  Liu  probe,  and  this 
combination  was  attached  in  the 
worker's  breathing  z(me.  Inside  samples 
and  outside  samples  were  collected  at  a 
flow  rate  of  2  Lpm.  Respirators  were 
donned  and  doffed,  and  sampling  trains 
started  and  stopped,  in  a  clean  area. 
Field  blanks  were  used  for 
contamination  evaluation.  Particle  size 
distribution  was  ascertained  with  a  six- 
stage  single-jet  cascade  impactor  that 
sampled  all  day  at  1  Lpm. 

Samples  were  analyzed  by 
inductively  coupled  plasma  (IGP) 
spectroscopy.  For  both  cadmium  and 
lead,  the  authors  presented  the  range'  of 
outside  concentrations,  inside 
concentrations,  and  the  associated 
geometric  means  and  standard 
deviations.  Three  sets  of  WPFs  were 
determined  for  cadmium  and  lead, 
based  on  three  different  methods  for 
reporting  inside  samples  that  were 
below  the  limit  of  detection  (LOD)  (i.e., 
calculating  WPF  using  70%  of  the  LOD; 
calculating  WPF  using  the  LOD;  or 
eliminating  these  samples  from  the  WPF 
calculation  database).  No  field  blank 
adjustments  were  made  (i.e.,  no 


cadmium  or  lead  detected),  and  no 
mention  is  made  of  adjusting  the  data 
for  pulmonary  retention  of  particles.  In 
addition,  samples  were  invalidated  as  a 
result  of  equipment  and  procediu^l 
problems,  and  if  the  outside  filter 
weights  were  less  than  100  times  the 
limit  of  detection  (or  101  times  the  field 
blank  value).  The  authors  reported  a 
mean  WPF  of  353,  with  a  fifth  percentile, 
of  34,  for  the  cadmium  samples,  and  a 
mean  WPF  of  135,  vrith  a  fifth  percentile 
of  15,  for  the  lead  fume  samples.  The 
authors  noted  a  sizable  difference  in 
WPFs  for  cadmium  and  lead  (using  the 
same  respirator),  and  discussed  a 
number  of  possible  reasons  for  the 
difference  (e.g.,  differences  in  particle 
size,  work  environment,  work  rate).  The 
authors  concluded  that  the  ANSI  Z88.2- 
1992  recommended  APF  of  10  for  half- 
facepieces  was  appropriate. 

Study  IC.  In  &  poster  presentation  at 
the  1992  AIHGE,  G.E.  Goulton  and  H.E. 
Mullins  provided  results  of  a  study  of 
several  contaminants  (Ex.  1-146). 
Exposure  to  iron  (Fe),  manganese  (Mn), 
titanium(Ti),  and  zinc  (2^)  were 
determined  for  shipyard  workers 
involved  with  welding  and  grinding. 
The  respirators  studied  were  3M  9920 
and  3M  9925  dust/fume/mist  disposable 
respirators. 

At  the  Agency's  request,  3M  provided 
the  raw  data  from  the  study,  but  the 
information  provided  had  no  discussion 
of  sampling  or  analytical  methodologies. 
However,  in  a  brief  abstract,  the  authors 
mention  using  blank  samples  and 
observing  participants  during  sampling 
(in  the  context  of  discarding  particular 
sample  sets).  Outside-  and  inside-the- 
facepiece  concentrations,  and  associated 
WPFs,  were  provided  for  the  four 
analytes:  Fe  (31  data  sets),  Mn  (32  data 
sets),  Ti  (28  data  sets),  and  Zn  (32  data 
sets).  Galcidated  WPFs  ranged  as 
follows:  24  to  1010  for  Fe.  10.21  to  715 
for  Mn.  50.38  to  2545  for  Ti,  and  27.41 
to  854.89  for  Zn.  Tom  Nelson  (Ex.  135) 
calculated  a  geometric  mean  (CM)  of 
147,  a  geometric  standard  deviation 
(GSD)  of  2.5,  and  a  best  estimate  fifth 
percentile  of  33  for  the  32  sample  sets 
he  used  in  evaluating  this  study.  The 
information  he  provided  contained  no 
additional  discussion  of  the  results  or 
study  conclusions, 

Study  ID.  Workplace  performance  of 
an  elastomeric  half-mask  against 
exposure  to  lead  was  reported  in  1984 
by  S. W.  Dixon  and  T.J.  Nelson  for  1 1 
workers  in  an  unidentified  work 
environment  (Ex.  1-64-19).  The 
participants'  work  rate  was  judged  to  be 
moderate  to  heavy.  Workers  viewed  a 
training  program  and  selected  from 
three  mask  sizes  of  a  Survivair  2000 
elastomeric  half-mask  respirator. 
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eqmpped  with  organic  vapor/high- 
efficiency  particulate  filters. 
Participants  were  qualitatively  fit  tested 
with  isoamyl  acetate.  Prior  to 
participation,  employees  were 
quantitatively  fit  tested  with  a  Dynatec/ 
Frontier  FE250A  portable  imit  while 
wearing  the  Survivair  with  high- 
efficiency  filters  and  performing  six 
ANSI-recommended  exercises.  In 
addition,  paired  (before  and  after) 
quantitative  fit  tests  were  performed  for 
about  half  of  the  WPF  determinations  to 
ascertain  if  quantitative  fit  tests  can 
predict  WPFs.  Participants  were 
instructed  not  to  break  the  faceseal 
during  sampling,  and  were  observed 
throughout  the  sampling  period. 

Samples  were  coliectea  on  25  mm  0.8 
micron  pore  size  polycarbonate  filters, 
for  30  to  120  minutes  (a  complete  job 
cycle)  at  a  flow  rate  of  2  Lpm.  Sampling 
trains  were  calibrated  before  and  after 
each  day's  sampling,  and  respirators 
were  disassembled,  cleaned,  and 
reassembled  at  the  end  of  each  day.  The 
authors  do  not  provide  a  more  detailed 
discussion  of  the  inside  or  outside 
sampling  trains  {e.g.,  type  of  respirator 
probe,  placement  of  outside  sampling 
appeuatus).  Particle  size  analysis  was 
performed  using  light  microscopy  and 
scanning  electron  microscopy. 

Proton  induced  x-ray  emission 
analysis  (PIXEA)  was  used  to  analyze 
the  samples.  This  method's  limit  of 
detection  was  2  nanograms  per  sample. 
The  authors  provide  an  approximate 
particle  aerodynamic  diameter  based  on  ■ 
the  particle  size  analyses.  Inside-the- 
facepiece  results  were  corrected  for 
losses  caused  by  the  sample  probe  but 
were  not  corrected  for  lung  deposition 
(which  the  authors  believed  caused  only 
a  small  bias).  Thirty-seven  WPFs  were 
determined;  however,  the  individual 
data  sets  (i.e.,  inside  concentration, 
outside  concentration,  and  associated 
WPF)  were  not  provided.  During  the 
study,  some  participants  were  observed 
to  break  the  faceseal  to  talk.  The  authors 
provide  an  overall  range  of  WPFs 
achieved,  GM,  and  GSD,  for  undisturbed 
facepiece  samples  and  pooled  disturbed 
and  undisturbed  facepiece  samples.  The 
authors  reported  a  GM  WPF  of  3,400. 
and  a  best  estimate  of  the  fifth 
percentile  of  390  when  the  facepiece 
was  not  disturbed,  and  a  GM  WPF  of 
2,400,  and  a  best  estimate  of  the  fifth 
percentile  of  160  when  the  facepiece 
was  disturbed.  The  authors  also  found 
no  correlation  (at  the  5%  level)  between 
WPF  and  outside  concentration,  or  the 
relationship  between  WPF  and 
quantitative  fit  factors  for  predicting 
workplace  protection.  The  authors  also 
estimated  the  program  protection  factor 
based  on  historical  measures  of  air  lead 


concentrations  versus  blood  lead  levels 
(a  table  and  graph  of  this  datia  was 
provided).  They  concluded  that  the  half- 
mask  respirator  they  tested  provided 
WPFs  that  exceeded  an  APF  of  10,  and 
provided  program  protection  factors 
(PPFs)  that  exceeded  10. 

Study  2.  Workplace  protection  against 
exposure  to  asbestos  fibers  (chrysotile 
and  amosite)  was  reported  at  the  1985 
AIHCE  by  T.J.  Nelson  and  S.W.  Dixon 
for  1 7  workers  who  removed  asbestos- 
containing  materials  at  two  sites  (Ex.  1- 
64-54).  Six  of  these  workers  were 
removing  asbestos  fireproofing  fi-om  a 
ceiling  at  the  first  site,  while  eleven 
workers  at  the  second  site  were 
removing  asbestos-containing  pipe 
insulation.  The  participants'  work  rate 
was  judged  to  be  moderate,  site 
temperatures  ranged  fi-om  65-85  degrees 
Fahrenheit,  and  humidity  was  very 
high. 

The  following  six  brands  of  half-mask 
respirators  were  studied:  3M  8710 
disposable  dust/mist  respirator;  3M 
9910  disposable  dust/mist  respirator; 
American  Optical  R1050  disposable 
dust/mist  respirator;  Survivair  2000 
elastomeric  respirator  with  high- 
efficiency  filters  or  DFM  filters;  MSA 
Comfo  II  elastomeric  respirator  with 
high-efficiency  filters  or  DFM  filters; 
and  a  North  7000  elastomeric  respirator 
with  high-efficiency  filters.  Participants 
were  trained  in  respirator  use  by  the 
investigators  and  were  qualitatively  fit 
tested  using  the  saccharin  fit  test. 
Supplemental  data  indicate  that 
participants  wore  one  or  more  respirator 
brands.  No  mention  is  made  of 
respirator  donning  and  doffing 
procedures,  or  starting  sampling  trains 
in  a  clean  area;  however,  the  sampling 
procedures  state  pumps  were  stopped 
and  cassettes  removed  in  a  dust-fi-ee 
area.  Participants  were  observed  by  the 
researchers  throughout  the  sampling 
period. 

The  inside-the-facepiece  sampling 
train  was  a  25  mm  closed-face  three- 
piece  cassette  with  a  V2-inch  extender, 
containing  a  0.8  micron  pore  size  mixed 
cellulose  ester  filter.  The  cassette  was 
attached  directly  to  a  tapered  probe 
inserted  into  the  respirator  midway 
between  the  nose  and  mouth.  In-mask 
samples  were  collected  at  a  flow  rate  of 
2.0  Lpm.  The  outside-the-facepiece  . 
sampling  cassettes  and  probes  were 
identical  to  the  inside-the-facepiece 
sampling  train  and  were  fastened  to  the 
lapel  of  the  subject.  Outside  samples 
were  gathered  at  0.5  to  1.0  Lpm. 
Sampling  times  ranged  from  30  to  120 
minutes,  and  the  pumps  were  calibrated 
before  and  after  each  sampling  period. 
The  authors  investigated  uniform 
deposition  of  asbestos  fibers  across  the 


filters;  they  noticed  a  slight  trend  for 
heavier  deposition  at  the  filter  center 
using  both  methods.  They  also 
computed  the  precision  of  sample 
gathering  using  open-  versus  closed-face 
cassettes  and  found  no  difference 
between  the  methods. 

Asbestos  analysis  was  based  on 
NIOSH  method  P&CAM  239  and  NIOSH 
method  7400  (i.e.,  the  filter  mounting 
and  "A"  counting  rules).  To  increase 
analytical  sensitivity,  the  methodology 
.  was  modified  by  counting  fibers  in  a 
minimum  of  500  fields  per  inside-the- 
facepiece  filter  when  less  than  100 
fibers  were  counted.  The  actual  nimiber 
of  fibers  counted  in  each  sample  was 
used  to  compute  the  airborne 
concentration.  In  addition,  one 
microscopist  performed  all  fiber 
counting.  The  distributions  of  fiber 
length  and  diameter  were  determined  by 
transmission  electron  microscopy  using 
lapel  sample  filters.  The  GM  and  GSD 
values  for  the  fiber  length,  fiber 
diameter,  and  equivalent  aerodynamic 
diameter  at  each  worksite  and  the 
combined  data  from  both  sites  were 
reported,  but  the  values  for  fiber  density 
and  the  length-diameter  correlation 
coefficient  were  not  provided.  A  total  of 
84  pairs  of  inside  and  outside  fiber 
concentrations,  and  corresponding 
WPFs,  were  provided  by  participant, 
respirator  brand,  and  sampling  period  in 
supplemental  data  tables.  However,  the 
authors  considered  seven  WPF  values 
measured  for  the  American  Optical 
respirator  as  suspect  because  the  inside- 
the-facepiece  filter  samples  contained 
glass  fibers,  originating  fi'om  the 
respirator's  filter  matrix.  These  glass 
fibers  have  the  same  appearance  as 
asbestos  fibers  under  light  microscopy. 
The  authors  did  not  adjust  measured 
values  for  field  blank  values  [i.e.,  blanks 
were  below  the  limit  of  quantification) 
or  fiber  retention  in  the  respiratory  tract 
(i.e.,  the  authors  believed  that 
pulmonary  fiber  retention  resulted  in 
only  a  slight  change  in  concentration 
inside  the  facepiece). 

The  3M  8710  results  showed  a  GM 
WPF  of  310,  a  GSD  of  5.3,  and  a  best 
estimate  of  the  fifth  percentile  of  20. 
The  3M  9910  had  a  GM  WPF  of  580.  a 
GSD  of  4.2,  and  a  best  estimate  of  the 
fifth  percentile  of  55.  The  AO  R1050 
had  a  GM  WPF  of  52,  a  GSD  of  4.2.  and 
a  best  estimate  of  the  fifth  percentile  of 
5.  The  Survivair  2000  or  MSA  Comfo  II 
equipped  with  DFM  filters  had  a  GM 
WPF  of  240.  a  GSD  of  6.3.  and  a  best 
estimate  of  the  fifth  percentile  of  12. 
With  high-efficiency  filters,  the  GM 
WPF  was  94,  the  GSD  was  3,  and  the 
best  estimate  of  the  fifth  percentile  was 
16.  For  the  North  7700  equipped  with 
high-efficiency  filters,  the  GM  WPF  was 
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250,  the  GSD  was  6.9,  and  the  best 
estimate  of  the  fifth  percentile  was  11. 

Since  the  WPFs  for  respirators 
equipped  with  DFM  and  high-efficiency 
filters  were  similar,  and  were  well 
below  the  protection  expected  if  filter 
efficiency  alone  was  the  determining 
performance  factor,  the  authors 
concluded  that  "  *   *   *  filter  efficiency 
was  not  as  significant  a  factor  in 
determining  the  relative  workplace 
performance  against  asbestos  as  the  face 
fit".  The  authors  also  noted  comparable 
performance  between  disposable  and 
elastomeric  respirators.  With  regard  to 
this,  the  authors  noted  that  perspiration 
and  wetting  solutions  led  to  the 
elastomeric  facepieces  slipping  on  the 
participants'  faces,  something  that  was 
not  noted  with  the  fibrous  disposable 
respirators.  The  authors  postulate  that 
the  effect  of  this  slippage  could  be  a 
reason  why  the  tw^o  types  of  respirators 
had  similar  performance. 

Study  3.  In  1993.  A.  Gaboury  and  D.H. 
Burd  performed  a  WPF  study  by 
measuring  exposure  to  benzo(a)pyrene 
[B(a)P]  on  particles  among  22  workers  in 
a  primary  aluminum  smelter  (Ex.  1-64- 
24).  The  participants  were  rack  raisers, 
stud  pullers,  and  rod  raisers  on  anode 
crews.  The  following  three  brands  of 
elastomeric  half-mask  respirator  devices 
were  studied:  Willson,  Survivair,  and 
American  Optical.  (Note:  Respirator 
model  numbers  were  not  provided)  The 
respirators  were  equipped  with 
combination  organic  vapor/acid  gas 
cartridges  and  DFM  pre-filters,  with  the 
exception  that  dust/mist  pre-filters  were 
used  on  the  American  Optical  * 
respirator.  The  study  also  examined  the 
performance  of  a  powered  air-purifying 
respirator  (PAPR),  but  only  the  negative- 
pressure,  air-purifying  half-mask 
respirator  data  are  presented  here  (the 
PAPR  results  are  discussed  below).  The 
participants  had  used  respirators  for 
several  years,  had  been  previously 
trained. in  the  use  of  the  particular 
respirator  under  study,  and  had  used  it 
for  more  than  six  months.  All 
participants  in  half-mask  respirators 
were  clean-shaven  and  were 
quantitatively  fit  tested  using  the  TSl 
Portacount.  "The  minimum  acceptable  fit 
factor  was  100.  Industrial  hygiene 
technologists  assisted  participants  with 
donning  and  doffing  respirators,  cleaned 
and  maintained  the  respirators  at  the 
end  of  each  work  cycle,  and  observed 
participants  on  a  one-*  >-one  basis 
throughout  the  sampling  period. 
Participants  were  directed  not  to  tamper 
with  the  respirator  or  sampling 
equipment.  Due  to  the  high  heat  in  the 
work  area,  the  employer  required  that 
.employees  rest  in  a  cool  environment 
for  one-half  hour  during  each  hour. 


The  inside-the-facepiece  sampling 
train  consisted  of  a  closed-face  three- 
piece  cassette  with  a  25  mm  organic 
binder  free  glass  fiber  filter,  backed  writh 
a  cellulose  ester  pad.  The  sampling 
cassettes  were  connected  to  a  tapered 
Liu  probe  inserteo^nto  the  respirator 
between  the  nose  and  mouth.  The 
outside-the-facepiece  sampling  train 
was  identical  to  the  inside-the-facepiece 
sampling  train;  however,  no  mention  is 
made  of  connecting  the  cassette  to  a  Liu 
probe.  All  filters  were  pre-calcined  at 
400  degrees  Centigrade  for  24  hours. 
Both  inside  and  outside  samples  were 
collected  at  a  flow  rate  of  2  Lpm  for 
approximately  300  minutes,  or  one-half 
of  the  10-hour  work  shift.  Respirators 
and  sampling  trains  were  worn  and 
operated  imtil  the  employee  entered  the 
rest  area;  they  were  donned  and  started 
prior  to  leaving  the  rest  area  for  the  next 
work  cycle.  Sampling  cassettes  were 
plugged  when  not  in  use  and  the 
respirators  were  cleaned  after  each  work 
cycle.  Field  blanks  were  used  to  identify 
possible  contamination  due  to  handling. 
Sampling  train  airflow  rates  were 
checked  at  the  beginning,  middle  (i.e.. 
after  lunch),  and  end  of  the  work  day; 
on  changing  the  cassettes;  and  when  a 
problem  was  suspected.  Sampling 
occurred  over  a  five-day  period.  Only^ 
stud  pullers  and  rod  raisers  used  the 
elastomeric  half-m^sk  respirators. 

B(a)P  analysis  followed  the  Alcan 
Method  #1223-84.  The  ambient  B(a)P 
particle  size  distribution  was 
determined  by  collecting  four  samples, 
as  close  as  possible  to  the  workers, 
using  an  8-stage  Anderson  cascade 
impactor  (Model  296).  Impactor  samples 
were  collected  for  two  to  five  hoius  at 
a  flow  rate  of  2  Lpm.  The  average 
percent  of  B(a)P  mass  (across  four 
samples)  per  impactor  stage  (defined  by 
an  aerod)mamic  diameter  cut  point,  in . 
micrometers)  was  reported.  About  93% 
of  the  B(a)P  mass  was  associated  with 
particles  having  diameters  of  less  than 
9.8  micrometers.  A  total  of  18  pairs  of 
inside  and  outside  sample 
concentrations,  with  associated  WPFs, 
were  provided  by  brand  of  respirator 
and  job  category,  but  were  not  linked  to 
specific  participants.  Overall  GM,  GSD, 
and  95%  confidence  interval  on  the 
mean  were  also  provided  for  the  inside 
and  outside  concentrations  and  WPF, 
along  with  an  overall  fifth  percentile 
WPF.  The  authors  stated  that  some 
employees  participated  more  than  once 
during  the  study.  No  mention  is  made 
of  adjusting  inside-the-facepiece 
concentrations  for  particle  retention  in 
the  respiratory  tract.  The  half-m<isks  had 
WPF  ranging  fttjm  13  to  410,  with  a  GM 
of  47.  The  two-sided  95%  confidence 


intervals  were  30  and  74  for  the  dual 
cartridge  respirators.  The  fifth  percentile 
was  9.  The  authors  foimd  no  significant 
relationship  between  B(a)P 
concentrations  inside  and  outside  the 
facepiece.  Also,  while  the  data  were 
limited,  the  authors  believed  no 
correlatiofi  existed  between  WPF  and 
quantitative  fit  factor.  The  authors 
concluded  that  the  fifth  percentile  for 
the  half-masks  they  tested  were  in 
agreement  with  the  APF  of  10 
recommended  by  the  NIOSH  RDL. 

Study  6.  S.W.  Lenhart  and  D.L. 
Campbell  reported  in  1984  on  a  WPF  - 
study  in  which  they  measured 
protection  against  exposure  to 
particulate  lead  (Pb)  for  25  primary  lead 
smelter  workers;  seven  of  whom  worked 
in  the  sinter  plant  and  eighteen  of 
whom  were  in  the  blast  furnace  area 
(Ex.  1-64-42).  The  predominant  aerosol 
forms  of  lead  were  dust  in  the  sinter 
plant  and  fume  in  the  blast  furnace.  In 
both  areas,  lead  comprised  about  50%  of 
the  total  aerosol  particulate  with 
composition  of  the  remaining  50% 
being  unknown.  All  participants  wore 
an  MSA  elastomeric  half-mask  with 
high-efficiency  filters.  (Note:  No 
respirator  model  number  was  provided) 
The  study  also  examined  the 
performance  of  an  MSA  PAPR,  but  only 
data  for  the  negative-pressure,  air- 
purifying  half-mask  respirator  are 
presented  here  (the  PAPR  results  are 
discussed  below).  The  employees 
routinely  used  respirators;  however,  no 
mention  is  made  of  them  with  respirator 
training.  Participants  were 
quantitatively  fit  tested  using  an 
imspecified  method,  and  had  to  achieve 
the  employer's  required  fit  factor  of  250. 
Workers  were  instructed  not  to  remove 
or  manipulate  the  respirator  during 
sampling,  and  were  observed  by  the 
researchers  throughout  the  sampling 
period. 

The  inside-the-facepiece  sampler 
consisted  of  a  closed-face  37  mm 
cassette  containing  an  AA  filter  and 
APlO  support  pad.  This  cassette  was 
connected  to  a  tapered  Liu  probe  that 
was  inserted  into  the  respirator  between 
the  nose  and  upper  lip.  lo-mask  samples 
were  collected  at  2  Lpm.  The  outside- 
the-facepiece  sampling  train  was  a 
closed-face  37  mm  cassette  containing 
an  AA  filter  and  AP  10  support  pad;  no 
tapered  Liu  probe  was  used.  The  outside 
sample  cassette  was  attached  to  the 
worker's  lapel.  Outside  samples  were 
gathered  at  2  Lpm.  The  authors 
collected  samples  for  as  much  of  each 
8-hr  work  shift  as  possible.  Respirators 
and  sampling  trains  were  donned  and 
doffed,  and  samplers  were  started  and     ' 
stopped,  in  a  lead-free  area.  Respirator 
facepieces  were  wiped  clean  inside 
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prior  to  donning  after  each  break  and 
cleaned  and  sanitized  after  each  shift. 
One  WPF  was  measured  for  each 
employee.  The  ambient  particle  size 
distribution  was  determined  using  19 
Marple  cascade  impactor  samples  (11  in 
the  sinter  plant;  8  in  the  blast  furnace 
area). 

Lead  analysis  was  by  flame  atomic 
absorption  spectroscopy  according  to 
NIOSH  Method  S-341.  Inside-the- 
facepiece  samples  that  contained  less 
than  lOug  of  lead  were  reanalyzed  by 
graphite  furnace  atomic  absorption 
(limit  of  detection  =  0.2  ^g).  The  ranges 
for  the  mass  median  aerodynamic 
diameters  (in  micrometers)  and  for  the 
GSD  values  were  reported.  A  total  of  25 
pairs  of  inside  and  outside  half-mask 
values,  and  the  corresponding  WPFs, 
were  provided  by  employee,  job  title, 
and  job  location.  An  overall  GM  and 
GSD  of  the  WPFs.  and  various 
percentile  WPFs,  were  provided.  When 
samples  contained  lead  below  the  level 
of  detection,  the  authors  reported 
concentration  values  "*   *   * 
determined  from  the  least  amount  of 
lead  detectable  by  the  analytical  method 
and  the  sampled  volume  of  air." 

In-mask  values  were  not  adjusted  for 
particle  retention  in  the  respiratory  tract 
(the  authors  imply  retention  probably 
had  a  non-significant  effect  on  results, 
but  could  result  in  overestimated 
■  WPFs).  No  mention  is  made  of  the 
investigators  using  field  blanks.  They 
reported  that  approximately  98%  of  the 
WPFs  would  be  expected  to  be  at  or 
above  10,  90%  above  30,  and  75% 
would  be  expected  to  be  above  100. 
They  concluded  that  an  APF  of  10  was 
appropriate  for  the  half-mask  negative 
pressure  air-purifying  respirator 
evaluated  in  this  study.  The  authors  also 
discussed  two  proportional  methods  of 
defining  an  APF. 

Study  7.  W.R.  Meyers  and  Z.  Zhuang 
conducted  a  3-part  workplace  protection 
factor  study  in  three  different  work 
environments.  In  addition  to  presenting 
the  study  findings,  the  authors  also 
discuss  their  rationale  for  selecting 
exposure  agents,  study  facilities,  aiid 
workers;  study  procedures  followed  at 
the  sites;  and  analytical  methods.  W.R. 
Meyers  and  Z.  Zhuang  in  January,  1993 
(Ex.  1-64-51)  and  W.R.  Meyers,  Z. 
Zhuang,  and  T.J.  Nelson  in  1996  (Ex.  3- 
12)  reported  on  the  first  part  of  the 
study  in  which  the  authors  determined 
protection  against  exposure  to 
particulate  lead  (Pb),  zinc  (Zn),  and  total 
airborne  mass  (TAM)  for  25  workers,  on 
day  and  evening  shifts,  in  three  brass 
foundries  (3,  9,  and  13  participants, 
respectively).  (Note:  The  reports 
mention  26  participants,  but  data  were 
presented  for  only  25  participants.)  Four 


brands  of  half-mask  devices  were 
studied:  3M  9920  disposable  DFM  • 
respirator:  American  Optical  5-Star 
elastomeric  respirator  with  DFM  filters 
(R56A);  MSA  Corafo  11  elastomeric 
respirator  with  DFM  filters  (Type  S); 
and  Scott  Model  65  etastomeric 
respirator  with  DFM  filters  {642-F). 

Participants  were  selected  fitjm 
volunteers  who  normally  wore 
respirators,  were  clean-shaven,  and 
passed  a  fit  test.  Their  work  rate  was 
subjectively  determined  by  observing 
their  work  activities.  Respirators  were 
worn  for  the  usual  period.  For  the 
elastomeric  half-mask  respirators,  the 
participants  were  quantitatively  fit 
tested  using  a  TSI  Portacount;  a  fit  factor 
of  100  or  more  constituted  a  pass. 
Disposable  respirators  were  fit  tested 
using  the  saccharin  queilitative  fit  test. 
The  investigators  trained  the 
participants  in  the  proper  donning  and 
adjustment  of  the  respirators,  and     , 
instructed  them  not  to  remove  or  lift  the 
respirator  from  their  face  in  the  work 
area.  Readjustment  of  the  respirator  had 
to  be  accomplished  by  sliding  the 
facepiece  on  their  face.  Workers  were 
observed  throughout  the  sampling 
period.  Each  participant  wore  two  or 
more  respirator  brands,  and  one  WPF 
was  measured  per  employee  for  each 
brand  worn. 

The  inside-the-facepiece  sampling 
train  was  a  25  mm  closed-face  cassette 
attached  directly  to  a  flared  mouth 
probe,  inserted  into  the  respirator 
opposite  the  mouth.  The  cassette 
contained  a  0.5  micron  pore  size 
polyethylene  filter  and  polypropylene 
backup  pad.  A  4.5  mm  ring  under  the 
filter  restricted  airflow  to  an  18  mm 
circle  in  the  center  of  the  filter  to  keep 
deposition  in  an  area  that  could  be 
entirely  covered  by  the  proton  beam 
used  for  sample  analysis.  A  heating 
bonnet  was  slid  over  the  outside  of  the 
cassette  to  minimize  condensation  of 
moisture  from  exhaled  breath.  Sampled 
air  was  then  drawn  through  a  moisture 
trap  using  a  personal  sampling  pump 
operating  at  2  Lpm.  The  outside-the- 
facepioce  sampling  train  was  a  10  mm 
nylon  cyclone  attached  to  25  mm 
closed-face  cassette  (the  cassette  was  not 
connected  to  a  flared  mouth  probe).  The 
cassette  contained  a  0.5  micron  pore 
size  polyethylene  filter  and 
polypropylene  backup  pad.  A  4.5  mm 
ring  under  the  filter  restricted  airflow  to 
an  18  mm  circle  in  the  center  of  the 
filter.  This  sampling  train  was  attached 
in  the  lapel  area  and  samples  were 
collected  at  a  flow  rate  of  1.7  Lpm. 

Two  separate  samples  were  gathered 
during  the  shift,  one  during  the  first  half 
and  another  during  the  second  half. 
Individual  WPFs  were  based  on 


monitoring  times  of  approximately  one 
to  four  hours.  Respirators  were  donned 
and  doffed,  and  sampling  trains  were 
started  and  stopped,  in  a  clean  area. 
Elastomeric  facepieces  were  cleaned 
and  inspected  at  the  end  of  each  shift, 
but  were  not  wiped  out  during  the  shift 
unless  such  wiping  was  a  standard 
practice  before  the  study  (the  authors 
noted  that  most  of  the  time  workers  did 
not  wipe  out  facepieces).  Air-purifying 
filters  (cartridges)  and  disposable 
respirators  were  changed  at  the  end  of 
each  shift  unless  the  employer's  policy 
dictated  more  frequent  changing.  In 
addition,  the  mouth  of  the  in-mask 
probe  was  plugged  whenever  the 
respirator  was  not  being  worn.  Working 
(field)  blanks  and  manufacturer's 
(media)  blanks  were  used  to  determine 
possible  contamination  of  filters  due  to 
handling  or  manufacturing.  The 
investigators  also  washed  the  interior  of 
the  sampling  cassettes  to  ascertain 
retention  of  sample  particles  on  the 
cassette  wall.  The  ambient  particle  size 
distribution  was  determined  by  PKE  8- 
stage  cascade  impactor  samples  at 
several  work  locations  in  each  foundry. 
These  area  samples  were  collected  at 
roughly  mid-chest  to  shoulder  level  of 
workers  for  approximately  1  hour,  to 
prevent  impactor  overloading. 

All  samples  were  analyzed  by  proton 
induced  X-ray  emission  analysis 
(PIXEA).  The  mass  distribution  of  Pb, 
Zn,  and  TAM  by  particle  aerodynamic 
diameter  was  graphically  presented  for 
all  cascade  impactor  samples.  Across 
the  three  foundries,  66  pairs  of  inside- 
the-facepiece  and  outside-the-facepiece 
concentrations,  and  the  corresponding 
WPFs,  were  provided  by  job  task, 
employee,  brand  of  respirator,  and 
analyte  (Pb,  Zn,  and  TAM).  The  authors 
did  not  adjust  measured  values  for 
particle  retention  on  sampling  cassette 
walls  since  these  losses  appeared  to  be 
random,  independent  of  collected  mass, 
and  of  a  negligible  amount.  No  mention 
is  made  of  correcting  measured  in-mask 
values  for  pulmonary  particle  retention. 
A  foundry-specific  average  of  the  field 
blank  loadings  was  used  as  a  correction 
factor  for  estimating  background  and 
handling  contamination  for  each 
foimdry.  Outside-the-facepiece  samples 
were  collected  as  respirable  particulate, 
thereby  providing  respirable  mass 
levels,  while  in-mask  samples  were 
collected  as  total  particulate  mass.  The 
authors  initially  assumed  that  particles 
larger  than  10  microns  did  not  penetrate 
respirator  faceseals;  however,  this  was 
found  to  be  incorrect  after  analyzing  in- 
mask  particle  size.  Therefore,  to  avoid 
comparison  of  dissimilar  measurements, 
the  investigators  used  particle  size  data 
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obtained  by  ambient  sampling  to 
convert  the  respirable  mass  levels  to 
total  mass  levels  (using  Chimera/TSI 
Disfit  software).  The  reported  levels 
represent  these  total  mass  values,  and 
form  the  basis  of  the  reported  WPF 
values.  The  authors  also  provide  data 
and  discussion  on  a  nimiber  of  sampling 
analyses,  including  GM  concentration  of 
analyte  by  job  task,  GM  concentration  of 
analyte  for  in-mask  and  ambient 
concentrations,  particle  size  distribution 
by  job  category,  GM  WPF  estimates  by 
job  category,  GM  WPF  by  respirator 
type,  within  shift  sampling  variation, 
and  variation  between  foundries.  For 
the  pooled  data  from  the  three 
foimdries,  the  3M  9920  filtering 
facepiece  had  a  50%  WPF  of  108,  a  GSD 
of  5.2,  and  a  fifth  percentile  estimate  of 
7.  The  AO  half-mask  had  a  50%  WPF 
estimate  of  98,  a  geometric  standard 
deviation  (GSD)  of  5.8,  and  a  fifth 
percentile  WPF  of  5.  The  MSA  Comfo  n 
half-mask  had  a  50%  WPF  of  163.  a  GSD 
of  3.1,  and  a  fifth  percentile  WPF  of  26. 
The  Scott  half-mask  had  a  50%  WPF  of 
94,  a  GSD  of  4.8,  and  a  fifth  percentile 
WPF  of  7.  For  all  respirators  a  50%  WPF 
of  1 14,  a  GSD  of  4.6,  and  a  fifth 
percentile  estimate  of  9  was  reported. 
The  authors  concluded  that  "  *  *  * 
dust-fume-mist  (DFM)  half-facepiece 
respirators,  when  conscientiously  used, 
worn,  and  maintained,  provided 
effective  worker  protection." 

Study  8.  W.R.  Meyers  and  Z.  Zhuang 
in  January,  1993  (Ex.  1-64-51)  and  W.R. 
Myers,  Z.  Zhuang,  and  T.J.  Nelson  in 
1996  (Ex.  3-12)  reported  on  the  second 
part  of  the  three-part  study,  which 
evaluated  protection  against  exposure  to 
particulate  iron  (Fe)  for  16  workers  in 
the  sinter  plant  and  basic  oxygen 
process  (BOP)  facility  of  a  steel 
manufacturing  plant.  In  addition, 
exposure  to  particulate  calcium  (Ca)  in 
the  BOP  facility  was  determined  for  one 
worker.  The  five  brands  of  half-mask 
respirators  studied  were:  3M  8710 
disposable  dust/mist  respirator;  Gerson 
1710  disposable  dust/mist  respirator; 
American  Optical  5-Star  elastomeric 
respirator  with  dust/mist  filters  (R30); 
MSA  Gomfo  II  elastomeric  respirator 
with  dust/mist  filters  (Type  F);  and 
Scott,  Model  65  elastomeric  respirator 
with  dust/mist  filters  (642-D). 

In  general,  each  participant  wore  two 
or  more  brands,  and  one  WPF  was 
measured  per  employee  per  brand  worn. 
One  employee  had  one  WPF  determined 
for  only  one  respirator  brand.  For  the 
elastomeric  half-mask  respirators,  the 
participants  were  quantitatively  fit 
tested.  A  fit  factor  of  100  or  more 
constituted  a  pass.  Disposable 
respirators  were  fit  tested  using  the 
saccharin  qualitative  fit  test.  The  overall 


study  and  sampling  protocols  were 
discussed  by  the  authors  in  the  foundry 
portion  of  the  investigation  [see  St]j4y  7 
discussion  above).  While  not 
specifically  discussed,  it  is  assumed  that 
the  same  sampling  parameters  used  in 
the  foimdry  study  were  in  place  diuing 
this  particular  study,  unless  the  auth_ors 
stated  otherwise.  These  assumptions 
include:  composition  of  the  sampling 
trains  was  unchanged;  individual  WPFs 
were  based  on  monitoring  times  of  one 
to  four  hours;  elastomeric  facepieces 
were  cleaned  and  inspected  at  the  end 
of  each  shift  but  the  insides  were  not 
wiped  during  the  shift  such  wiping  was 
the  employer's  standard  practice  before 
the  study;  air-purifying  filter  cartridges 
and  disposable  respirators  were  changed 
at  the  end  of  each  shift  unless  the 
employer's  policy  dictated  more 
frequent  changing;  and 'the  in-mask 
probe  mouth  was  plugged  whenever  the 
respirator  was  not  being  worn.  In 
addition,  it  is  assumed  that  the 
particijpsmts  were  clean  shaven, 
normally  used  respirators,  were  trained 
in  the  proper  donning  and  adjustment  of 
the  respirators,  were  instructed  not  to 
remove  or  lift  the  respirator  from  their 
face  in  the  work  area,  and  were 
observed  throughout  the  sampling 
period. 

The  inside-the-facepiece  sampling 
train  was  a  closed-face  25  mm  cassette 
contciining  a  0.5  micron  pore  size 
polyethylene  filter  and  polypropylene 
backup  pad.  A  reducing  ring  imder  the 
filter  restricted  airflow  to  an  18  mm 
circle  in  the  center  of  the  filter  to  aid  in 
PIXE  analysis.  A  heating  bonnet  was 
slid  over  the  outside  of  the  t^assette  to 
minimize  condensation  of  moistiue 
from  exhaled  breath.  This  cassette  was 
attached  directly  to  a  flared  mouth 
probe,  inserted  into  the  respirator 
opposite  the  mouth.  Sampled  air  was 
drawn  through  a  moistiu-e  trap  using  a 
personal  sampling  pump  operating  at 
1.5  Lpm.  The  outside-the-facepiece 
sampling  train  was  a  closed-face  25  mm 
cassette  containing  a  0.5  micron  pore 
size  polyethylene  filter  and 
polypropylene  backup  pad.  A  reducing 
ring  under  the  filter  restricted  airflow  to 
an  18  mm  circle  in  the  center  of  the 
filter.  The  cassette  ^as  not  connected  to 
a  flared  mouth  probe.  This  sampling 
train  was  attached  in  the  lapel  area  and 
samples  were  collected  at  a  flow  rate  of 
1.5  Lpm.  (Note:  Unlike  the  foundry 
portion  of  the  study,  outside  samples 
were  collected  as  total  mass  rather  than 
respirable  mass  samples.)  Sampling 
pump  flows  were  calibrated  before  and 
after  each  sampling  period  and  pumps 
were  monitored  at  approximately  15-20 
minute  intervals.  Respirators  were 


donned  and  doffed,  and  sampling  trains 
were  started  and  stopped,  in  a  clean 
area.  New  cassettes  were  used  for  each 
sampling  period.  Working  (j.e.,  field) 
blanks  and  manufacturer's  (media) 
blanks  were  used  to  determine  possible 
contamination  of  filters  due  to  handling 
or  manufacturing.  The  investigators  also 
washed  the  interior  of  the  sampling 
cassettes  to  determine  retention  of 
sample  particles  on  the  cassette  wall. 
The  ambient  particle  size  distribution 
was  determined  by  PIXE  cascade 
impactor  samples.  Personal  impactor 
samples,  rather  than  area  samples,  were 
collected  at  the  steel  mill  sites  (see 
foundry  sampling  procedures  discussed 
above  in  Study  7). 

Analysis  for  Fe  and  Ca  on  inside-the- 
facepiece  filters  was  by  proton  induced 
X-ray  emission  analysis  (PIXEA).  Due  to 
filter  overloading,  analysis  for  Fe  and  Ca 
on  outside-the-facepiece  filters  was  by 
atomic  absorption  spectroscopy.  The 
mass  distribution  of  Fe  by  particle 
aerodynamic  diameter  was  tabulated  for 
all  cascade  impactor  samples.  A  total  of 
54  individual  pairs  of  inside-  and   - 
outside-the-facepiece  concentrations, 
and  the  corresponding  WPFs,  were 
provided  by  shiftand  date,  job  category, 
employee,  and  brand  of  respirator.  For 
16  workers,  the  WPFs  reported  were 
based  on  the  Fe  data,  while  Ca  data 
were  used  to  calculate  the  WPF  for  one 
worker  (flux  imloader)  in  the  BOP 
facility.  Based  on  analytical 
information,  the  authors  did  not  adjust 
measured  values  for  particle  retention 
on  the  walls  of  the  sampling  cassette. 
No  mention  is  made  of  adjusting  inside- 
the-facepiece  values  for  particle 
retention  in  the  respiratory  tract.  The 
average  field  blank  mass  loading  wns 
used  as  a  correction  factor  for  estimating 
background  contamination.  The  3M 
8710  had  a  reported  GM  WPF  of  377,  a 
GSD  of  3.7,  and  a  fifth  percentile  WPF 
of  44.  The  Gerson  1710  had  a  reported 
GM  WPF  of  123,  a  GSD  of  2.7,  and  a 
fifth  percentile  WPF  of  24.  The 
American  Optical  elastomeric  half-mask 
had  a  reported  GM  WPF  of  280,  a  GSD 
of  2.7,  and  a  fifth  percentile  WPF  of  56. 
The  MSA  Comfo  II  had  a  reported  GM 
WPF  of  427,  a  GSD  of  4.3,  and  a  fifth 
percentile  WPF  of  39.  The  Scott 
elastomeric  half-mask  had  a  reported 
GM  WPF  of  252,  a  GSD  of  2.9,  and  a 
fifth  percentile  WPF  of  45.  The  authors 
concluded  that  "The  5th  percentiles  for 
the  WPF  distributions  for  each 
respirator  or  pooled  data  were  greater 
than  20.  " 

The  authors  also  provided  data  and 
discussion  on  a  number  of  sampling 
analyses,  including  GM  concentration  of 
analyte  and  GM  WPF  by  job  task,  GM 
concentration  of  Fe  inside  the  facepiece 
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and  ambient  and  GM  WPF  by  respirator 
brand,  and  particle  size  distribution  by 
job  category.  The  authors  stated  that 
"*  *  *  half-facepiece  respirators 
(maximum  use  concentration  10  times 
the  PEL)  were  a  suitable  selection  for 
the  tasks  included  in  this  study." 

Study  9.  hi  January  1993.  W.R.  Meyers 
and  Z.  Zhuang  reported  on  the  third 
part  of  their  investigation,  in  which  they 
determined  protection  against  exposure 
to  particulate  titanium  (Ti),  chromium 
(Cr),  strontium  (Sr)  and  total  ambient 
mass  (TAM)  for  22  workers  who  spray 
painted  aircraft  on  day,  evening,  and 
night  shifts  (Ex.  1-64-52).  The  three 
brands  of  half-mask  elastomeric 
respirators  studied  were  the:  American 
Optical  5-Star,  MSA  Comfo  II.  and  Scott 
Model  65.  All  respirators  were  equipped 
with  combination  high-efficiency  filter/ 
organic  vapor  cartridges. 

Twelve  participants  each  wore  two 
brands  of  respirator  with  a  WPF 
determined  for  each  brand  worn;  nine 
participants  wore  one  brand  of 
respirator  and  had  one  WPF 
determined;  and  one  employee  had  one 
WPF  determined  for  one  respirator 
brand  and  two  WPFs  determined  for 
another  brand.  The  participants  were 
quantitatively  fit  tested  and  a  fit  factor 
of  100  or  more  constituted  a  pass.  The 
overall  study  and  sampling  protocol  was 
discussed  by  the  authors  in  the  foundry 
portion  of  the  studies,  summarized  in 
Study  7  above  (Ex.  1-64-51).  While  not 
specifically  discussed,  it  is  assumed  that 
the  same  sampUng  parameters  were  in 
place  during  this  particular  study  as  in 
the  foundry  study,  unless  the  authors 
stated  otherwise.  These  assiunptions 
include:  composition  of  the  sampling 
trains  was  unchanged;  individual  WPFs 
were  based  on  monitoring  times  of  one 
to  four  hours;  elastomeric  facepieces 
were  cleaned  and  inspected  at  the  end 
of  each  shift  but  were  not  the  inside  was 
not  wiped  during  the  shift,  unless  such 
wiping  was  the  employer's  standard 
practice  before  the  study;  filters  and 
disposable  respirators  were  changed  at 
the  end  of  each  shift  unless  the 
employer's  policy  dictated  more 
frequent  changing;  and  the  mouth  of  the 
in-mask  probe  was  plugged  whenever 
the  respirator  was  not  being  worn.  In 
addition,  it  is  assumed  that  the 
participants  were  clean-shaven, 
normally  used  respirators,  were  trained 
in  the  proper  doiming  and  adjustment  of 
the  respirators,  were  instructed  not  to 
remove  or  lift  the  respirator  from  their 
face  in  the  work  area,  and  were 
observed  by  the  researchers  throughout 
the  sampling  period. 

The  inside-the-facepiece  sampling 
train  was  a  closed-face  25  mm  cassette 
containing  a  0.5  micron  pore  size 


polyethylene  filter  and  polypropylene  - 
backup  pad.  A  reducing  ring  under  the 
filter  restricted  airflow  to  an  18  mm 
circle  in  the  center  of  the  filter  to  aid  in 
sample  analysis.  A  heating  bonnet  was 
slid  over  the  outside  of  the  cassette  to 
minimize  condensation  of  moisture 
ft'om  exhaled  breath.  This  cassette  was 
attached  directly  to  a  flared  mouth 
probe,  inserted  into  the  respirator 
opposite  the  mouth.  Sampled  air  was 
then  drawn  through  a  moistxire  trap 
using  a  personal  sampling  pump 
operating  at  approximately  2  Lpm.  The 
outside-the-facepiece  sampling  train 
was  a  closed-face  25  mm  cassette 
containing  a  0.5  micron  pore  size 
polyethylene  filter  and  polypropylene 
backup  pad.  A  reducing  ring  under  the 
filter  restricted  airflow  to  kn  18  mm 
circle  in  the  center  of  the  filter.  The 
cassette  was  not  connected  to  a  flared 
mouth  probe.  This  sampling  train  was 
attached  in  the  lapel  area,  and  samples 
were  collected  at  a  flow  rate  of  1  Lpm. 
(Note:  Unlike  the  foimdry  portion  of  the 
study,  outside  samples  were  collected  as 
total  mass  rather  than  respirable  mass 
samples.)  Sampling  pump  flows  were 
calibrated  before  and  after  each 
sampling  period  and  pimips  were 
monitored  at  approximately  15-20 
minute  intervals.  Respirators  were 
donned  and  doffed,  and  sampling  trains  f 
were  started  and  stopped,  in  a  clean       y 
area.  New  cassettes  were  used  for  each 
sampling  period.  Working  {i.e.,  field) 
blanks  and  memufacturer's  (media) 
blanks  were  used  to  determine  possible 
contamination  of  filters  due  to  handling 
or  manufactiuing.  The  investigators  did 
not  wash  the  interior  of  the  sampling 
cassettes  to  determine  retention  of 
particles  on  the  cassette  wall,  since  a 
simple  alcohol  wash  would  not  have 
removed  dried  paint  spray.  Ambient 
particle  size  distributions  were  not 
characterized. 

Analysis  of  all  filters  was  by  proton 
induced  X-ray  emission  analysis 
(PIXEA).  The  average  field  blank  mass 
loading  was  used  as  a  correction  factor 
for  estimating  background 
contamination.  The  authors  did  not 
mention  adjusting  inside-the-facepiece 
measured  values  for  particle  retention  in 
the  respiratory  tract.  A  total  of  36 
individual  pairs  of  inside-the-facepiece 
and  outside-the-facepiece 
concentrations  of  each  analyte  (total 
airborne  mass,  titanium,  chromium, 
strontium)  were  provided  by  shift  and 
date,  painting  location  on  the  plane  (i.e., 
top,  side,  or  underside  of  the  aircraft), 
employee,  brand  of  respirator,  and  paint 
type  (i.e.,  top  coat,  primer).  A  total  of  36 
WPFs  were  reported  by  shift,  task 
location  on  the  plane,  employee,  and 


respirator  brand;  of  the  original  38  data 
sets,  two  sets  were  eliminated  as 
outliers.  For  primer  spraying,  the 
reported  WPFs  were  based  on  Cr  data, 
while  WPFs  for  spraying  topcoat  were 
beised  on  Ti  data.  WPFs  were  not 
calculated  for  total  airborne  mass.  The 
authors  also  provided  data  and 
discussion  on  a  number  of  sampling 
analyses,  including  GM  concentration  of 
analyte  (TAM,  Ti,  Cr)  for  both  in-mask 
and  ambient  measurements  by  task 
location  on  the  plane;  GM  WPF  as  a 
function  of  painting  location  on  plane 
and  paint  type,  and  respirator  brand; 
and  GM  WPF  by  respirator  brand.  The 
fifth  percentile  estimates  for  all  WPF 
data  were  reported  to  be  much  greater 
than  10.  The  authors  concluded  that 
these  half-facepiece  elastomeric 
respirators,  when  properly  worn  and 
used  in  conjunction  with  existing 
controls  provided  effective  worker 
protection. 

Study  13.  G.  Wallis,  R.  Menke,  and  C. 
Chelton  reported  in  1993  on  a  WPF 
study  in  which  they  evaluated  exposure 
to  manganese  dioxide  dust  for  an 
unknown  number  of  participants  in 
several  alkaline  battery  manufacturing 
plants  (number  of  plants  not  provided) 
(Ex.  1-64-70).  All  participants  wore  the 
disposable  3M  8710  dust/mist  respirator 
and  performed  their  normal  work 
activities.  The  participants  were  not 
trained  by  the  investigators,  but  had 
been  previously  trained  and  routinely 
used  respirators.  It  was  not  stated 
whether  the  participants  had  ever  been 
fit  tested  for  the  3M  8710  respirators. 
Prior  to  sampling,  the  participants 
washed  their  faces  and  were  taken  to  a 
clean  area,  where  the  study  was 
explained.  The  participants  were 
observed  throughout  the  sampling 
period. 

The  inside-the-facepiece  sampling 
train  was  a  closed-face  37  mm  cassette 
containing  a  0.8  micron  pore  size  mixed 
cellulose  ester  filter.  The  cassette  was 
connected  to  a  tapered  Liu  probe  (made 
of  nylon)  which  was  inserted  into  the 
respirator  midway  between  the  nose  and 
mouth.  The  outside-the-facepiece 
sampling  train  was  a  closed-face  37  mm 
cassette  containing  a  0.8  micron  pore 
size  mixed  cellulose  ester  filter.  The 
outside  sampling  cassette  was  attached 
to  the  employee's  lapel.  No  mention  is 
made  of  connection  of  the  outside 
cassette  to  a  tapered  Liu  probe.  Inside- 
and  outside-the-facepiece  samples  were 
collected  at  an  airflow  rate  of  1.5  Lpm 
for  30  to  40  minutes.  The  authors  chose 
a  short  sampling  interval  to  prevent 
resistance  across  the  inside-the- 
facepiece  sampling  filter  due  to  a 
buildup  of  moisture  from  exhaled 
breath.  Sampling  pump  flows  were 
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calibrated  before,  and  rechecked  after, 
each  sampling  period.  Respirators  were 
donned  and  doffed,  and  the  sampling 
trains  started  (and  assumed  stopped),  in 
the  clean  area.  Field  blanks  were  used 
to  identify  possible  contamination  of 
filters  due  to  handling.  The  nimiber  of 
sample  pairs  collected  per  subject  was 
not  specified.  The  ambient  manganese 
particle  size  distribution  was 
determined  by  6-stage  Marple  Cascade 
impactor  equipped  with  an  inlet  cowl  to 
prevent  debris  from  entering  the 
impactor.  Samples  were  collected  for 
several  hours  at  a  flow  rate  of  2  Lpm, 
and  flows  were  calibrated  before  and 
after  each  sampling  interval.  Four 
samples  were  gathered:  One  in  the 
powder  drop  area  (Plant  A)  and  three  at 
the  bag  slitting  operations  (one  in  Plant 
A.  two  in  Plant  B). 

Scimples  were  analyzed  for  Mn  by 
atomic  absorption  (AA)  spectroscopy 
according  to  NIOSH  Method  7300.  The 
mass  distribution  of  Mn  by  particle 
aerodynamic  diameter  was  tabulated  for 
all  cascade  impactor  samples.  Less  than 
30%  of  the  mass  was  associated  with 
respirable  particles.  A  totjal  of  70 
individual  pairs  of  inside-the-facepiece 
and  outside-the-facepiece    ' 
concentrations,  and  the  corresponding 
WPFs,  were  provided  by  job  activity 
(but  not  by  employee  or  plant).  No 
mention  is  made  of  adjusting  measured 
values  for  particle  retention  in  the 
respiratory  tract  or  results  of  field  blank  • 
analysis.  A  GM  of  50  and  a  GSD  of  3.5 
was  reported  for  all  the  WPF  values 
measured.  A  calculated  fifth  percentile 
protection  factor  of  7.5  was  also 
reported.  The  authors  reported  that  their 
data  indicated  a  systematic  dependence 
of  WPF  on  the  concentration  outside  the 
respirator.  In  their  discussion  of  this 
observation,  the  investigators  refer  to 
three  possible  causes  presented  by 
authors  of  other  studies:  Program 
protection  factors  tend  to  be  low  in  low 
exposure  settings  since  the  workers, 
aware  of  the  low  exposure,  exercise  less 
care;  low  outside  concentrations  result 
in  inside-the-facepiece  concentrations 
so  small  that  reliable  quantification  is    . 
difficult;  and  filter  efficiency  increases 
with  loading,  and  low  concentrations  do 
not  adequately  load  the  filter.  The 
authors  discuss  these  causes  relative  to 
their  study  results,  and  postulate  that 
another  cause  may  be  particle  size 
selectivity  (i.e.,  smaller  particles  have  a 
higher  probability  of  entering  the 
respirator).  They  conclude  that  it  is 
important  to  characterize  respirator 
performance  in  the  environment  where 
the  respirator  will  be  used. 

Study  14.  At  the  1990  AIHCE,  C.E. 
Colton,  A.R.  Johnston,  H.E.  MuUins, 
CR.  Rhoe,  and  W.R.  Meyers  presented 


a  WPF  study  in  which  they  measured 
protection  against  exposure  to 
aluminum  dust  for  five  participants 
working  as  carbon  changers  in  an 
aluminum  smelter  (Ex.  1-64-15).  All 
participants  wore  the  disposable  3M 
9906  dust/mist  respirator.  The 
investigators  trained  the  participants  in 
donning  the  respirator  and  the 
participants  were  qualitatively  fit  tested, 
although  the  fit  test  method  was  not 
described.  The  total  niunber  of  samples 
collected  per  employee  was  not 
specified,  although  it  is  stated  that  the 
five  employees  were  sampled  daily  for 
five  days.  Participants  were  observed 
throughout  the  sampling  period. 

The  inside-the-facepiece  sampling 
train  was  a  closed-face  25  mm  cassette 
containing  a  0.8  micron  pore  size 
polycarbonate  filter.  The  cassette  was 
connected  to  a  tapered  Liu  probe, 
inserted  into  the  facepiece  in  an 
unspecified  location.  In-mask  samples 
were  collected  at  an  airflow  rate  of  2.0 
Lpm.  The  outside-the-facepiece 
sampling  train  was  a  closed-face  25  mm 
cassette  containing  a  0.8  micron  pore 
size  polycarbonate  filter.  Outside 
samples  were  gathered  as  respirable 
dust  samples  with  the  cassette  being 
connected  downstream  from  a  cyclone 
apparatus.  Sampling  airflow  rate  was 
1.7  Lpm.  Sampler  airflow  rates  were 
calibrated  before  and  after  each  sample 
period.  No  mention  is  made  of  donning 
and  doffing  procedures.  Field  blanks 
were  used  to  identify  possible  filter 
contamination  caused  by  handling.  The 
ambient  aluminimi  particle  size 
distribution  was  determined  through  12 
area  samples  (unspecified  locations) 
collected  by  Marple  personal  cascade 
impactors.  In  addition,  particulates  that 
passed  a  cyclone  selector  were  sized  by 
optical  microscopy. 

Aluminum  was  determined  by  proton 
induced  x-ray  emission  analysis 
(PIXEA).  The  mass  distribution  of 
aluminum  by  particle  diameter  and 
percent  penetration  to  the  collector  was 
graphically  presented.  Finad 
calculations  used  only  those  outside 
filter  weights  that  were  greater  that  1 1 
times  the  detection  limit.  A  total  of  24 
time-weighted-average  (TWA)  inside- 
the-facepiece  and  outside-the-facepiece 
concentrations,  with  corresponding 
TWA  WPFs,  are  provided  in     . 
supplemental  data  (Ex.  1-146).  The 
sample  pairs  are  not  linked  to  specific 
participants.  No  mention  is  made  of 
adjusting  sample  results  for  particle 
retention  in  the  respiratory  tract.  The 
mean  blank  value  was  zero,  so  no 
adjustment  to  measured  values  was 
made.  The  authors  reported  a  GM  of  27, 
a  GSD  of  1.5,  and  a  fifth  percentile  of 
13  for  the  23  sample  sets  used.  The 


report  concluded  that  the  respirator 
provided  reliable  WPFs  of  10. 
Cimiulative  probability  of  achieving  a 
particular  VVPF,  and  the  effect  of  filter 
weight  on  WPF,  were  also  graphically 
presented.  The  authors  stated  that  the 
WPFs  represented  conservative 
estimates  of  protection  since  outside 
concentrations  were  measiu^  as 
respirable  dust.  In  the  summary  of  this 
study  (Ex.  1-146),  submitted  to  OSHA 
along  with  the  raw  sampling  data,  the 
authors  recommended  Uiat  the  study  not 
be  used  to  assess  the  ultimate  APF  for 
this  class  of  respirator  since  they  felt 
that  the  real  WPF  of  the  respirator  was  - 
significantly  imderestimated. 

Study  15.  C.E.  Colton,  H.E.  MuUins, 
and  CR.  Rhoe  presented  a  WPF  study    - 
at  the  1990  AIHCE  in  which  they 
determined  exposure  to  particulate  Pb 
and  Zn  for  1 7  participants  working  in 
core  making,  mold  making,  poiu-ing,  and 
cleaning  areas  of  a  brass  foundry  (Ex.  1- 
64-16).  All  participants  wore  the 
disposable  3M  9970  high-efficiency 
respfrator.  The  investigators  trained  the 
participants  in  the  proper  donning  and 
fitting  of  the  respirator,  and  participants 
were  fit  tested  using  the  saccharin 
qualitative  fit  test  method  described  in 
Appendix  D  of  OSHA's  Lead  Standard 
(29  CFR  1910.1025).  Sampling  took 
place  over  five  days. 

The  inside-the-iacepiece  sampling    - 
train  was  a  25  mm  three-piece  cassette 
containing  a  0.8  micron  pore  size 
polycarbonate  filter  (open-  versus 
closed-face  was  not  specified).  The 
cassette  was  directly  connected  to  a 
tapered  nylon  Liu  probe,  inserted  into 
the  facepiece  midway  between  the  nose 
and  mouth.  The  inside-the-facepiece 
samples  were  collected  at  a  flow  rate  of. 
2.0  Lpm.  The  outside-the-facepiece 
sampling  train  was  a  25  mm  three-piece 
cassette  containing  a  0.8  micron  pore 
size  polycarbonate  filter.  Outside 
samples  were  gathered  as  respirable 
dust  samples,  with  the  cassette  being 
connected  downstream  from  a  10  mm 
nylon  cyclone.  Samples  were  collected 
at  a  flow  rate  of  1.7  Lpm,  and  sampling 
pumps  were  calibrated  before  and  after 
each  sample.  The  authors  do  not 
mention  using  of  field  or  manufactxuer's 
blanks,  respirator  donning  and  doffing 
procedures,  or  methods  of  starting  and 
stopping  sampling  trains  in  a  clean  area. 
The  ambient  Pb  and  Zn  particle  size 
distributions  were  determined  by  an 
unspecified  number  of  Marple  personal 
cascade  impactor  (Model  2401)  samples. 

Pb  and  Zn  were  determined  by 
proton-induced  x-ray  emission  analysis 
(PIXEA).  The  particle  size  data  were  not 
presented;  however,  the  report  stated 
that  the  Pb  and  Zn  aerosols  were  present 
as  both  dust  and  fume.  The  range  of 
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outside-the-focepiece  and  inside-the- 
facepiece  concentrations  for  Fb  and  Za 
were  provided.  For  the  purpose  of  WPF 
calculation,  inside-the-facepiece 
samples  with  non-detected 
concentrations  were  treated  as 
containing  analyte  at  the  detection  limit 
(This  situation  only  arose  with  lead,  not 
zinc).  For  the  62  sample  sets  taken  for 
lead,  the  GMl^WPF  was  415,  the  GSD 
was  4.4,  and  the  fifth  percentile  WPF 
was  36.  For  zinc,  the  GM  WPF  was  681, 
the  GSD  was  5.6,  and  the  fifth  percentile 
WPF  was  40.  The  authors  believe  they 
handled  their  results  conservatively 
since  outside  concentrations  were 
collected  as  respirable  particulate, 
rather  than  total  mass,  and  inside-the- 
facepiece  samples  with  non-detected 
concentrations  were  given  values  of  the 
analytical  detection  limit  when 
calculating  WPF.  In  the  study  summary, 
the  authors  concluded  that  when  the 
respirator  is  properly  selected,  fit  tested, 
and  used,  their  results  supported  its  use 
for  concentrations  up  to  10  times  the 
PEL. 

Study  16.  A.R.  Johnston  and  H.E. 
Mullins  reported  at  the  1987  AIHCE  on 
a  WPF  study  in  which  they  measured 
exposure  to  particulate  aluminum  (AI), 
titanium  (Ti)  and  silicon  (Si)  for  three 
participants  working  in  the  polishing 
and  grinding  area  of  an  aircraft 
components  manufacturing  facility  (Exs. 
1-64-34,  1-146,  1-133).  Altiiough 
WPFs  were  also  measured  for  two  other 
participants,  one  in  the  blasting  area 
and  one  in  the  coating  area,  no  data 
were  presented  for  these  employees.  All 
participants  wore  the  disposable  3M 
8715  dust/ mist  respirator.  Prior  to 
testing,  the  investigators  trained  the 
participants  in  the  proper  fitting  of  the 
respirator,  fit  tested  the  employees  using 
the  OSHA  Lead  Standard's  saccharin 
qualitative  fit  test  method,  and 
explained  the  study  to  them. 
Participants  had  previously  worn 
respirators,  but  on  an  "as  needed"  or 
elective  basis  only.  Employees  were 
observed  one-on-one  throughout  the 
sampling  period.  The  number  of  WPFs 
measured  per  subject  was  not  specified, 
although  it  appears  that  about  six  WPFs 
were  measured  per  subject. 

The  inside-the-facepiece  sampling 
train  was  a  closed  25  mm  three-piece 
cassette  containing  a  polycarbonate 
filter.  The  cassette  was  connected  to  a 
tapered  nylon  Liu  probe  that  was 
inserted  into  the  facepiece  at  an 
unspecified  location.  Inside-the- 
facepiece  samples  were  collected  at  a 
flow  rate  between  1.5  and  2  Lpm.  The 
outside-the-facepiece  sampling  train 
was  a  closed  25  mm  three-piece  cassette 
containing  a  polycarbonate  filter.  The 
cassette  was  connected  downstream 


from  a  tapered  Liu  probe.  Outside 
samples  were  collected  at  a  flow  rate 
between  1.5  and  2  Lpm.  Sampling  times 
ranged  from  35  to  235  minutes. 
Sampling  pumps  were  calibrated  three 
times  a  day — at  the  beginning  of  the 
shift,  limch,  and  the  end  of  the  shift. 
Sampling  equipment  was  removed  for 
breaks,  which  occurred  multiple  times 
in  some  instances.  While  no  mention  is 
made  of  using  a  clean  area  to  don  and 
doff  respirators,  and  start  and  stop 
sampling  trains,  the  authors  noted  that 
cassettes  had  to  be  removed  in  the  work 
area.  Field  blanks  were  used  to  identify 
possible  filter  contamination  due  to 
handling.  The  ambient  particle  size 
distribution  was  not  characterized. 
Samples  were  analyzed  by  proton 
induced  x-ray  emission  analysis 
(PIXEA).  Sample  results  were  adjusted 
for  field  blank  values,  but  no  mention 
was  made  of  adjustments  for  particle 
retention  in  the  respiratory  tract.  The 
authors  rejected  sample  sets  in  which: 
the  outside  filter  weight  was  less  than 
11  times  the  mean  blank  value;  the 
inside  filter  weight  was  non-detectable, 
or  less  than  the  mean  field  blank  value; 
or  the  measured  WPF  was  determined  to 
be  an  outlier  {i.e.,  too  far  above  or  below 
the  geometric  mean  WPF  using  5% 
confidence  intervals).  A  total  of  38 
sample  sets  were  accepted  for  Al  (10), 
Ti  (14).  and  Si  (14).  Pairs  of  inside-the- 
facepiece  and  outside-the-facepiece 
concentrations,  and  the  corresponding 
WPFs,  are  provided  in  supplemental 
data  (Exs.  1-146. 1-133).  but  were  not 
linked  to  specific  participants.  Also,  a 
table  of  GM  WPF,  GSD.  and  fifth 
percentile  WPF,  by  analyte,  was 
presented.  The  authors  calculated  WPF 
values  for  the  10  sample  sets  of  Al, 
reporting  a  GM  of  145,  a  GSD  of  2.3,  and 
a  fifth  percentile  of  32.  For  the  14 
sample  sets  measured  for  Ti,  the  GM 
was  59,  the  GSD  was  1.7,  and  the  fifth 
percentile  was  24.  For  Si,  using  14 
sample  sets,  the  GM  was  172,  the  GSD 
was  3.1,  and  the  fifth  percentile  was  24. 
The  authors  concluded  that  their  study 
supports  using  this  respirator  for 
concentrations  up  to  10  times  the  PEL. 
In  addition,  the  authors  noted  a  positive 
correlation  between  filter  weight  and 
WPF.  Two  explanations  put  forth  for 
this  effect  were  that  respirators  work 
better  with  higher  dust  loadings,  and 
that  WPF  measurements  are  more 
accurate  at  higher  dust  loadings.  The 
authors  favored  the  latter  explanation, 
and  believed  that  to  assess  true 
respirator  performance  capabilities, 
testing  should  be  conducted  at  or  near 
the  respirator's  APF,  or  a  filter  weight 
versus  protection  factor  curve  should  be 
defined  for  predicting  performance  at 


higher  concentrations.  In  a  summary  of 
this  study  submitted  to  OSHA  (Ex.  1- 
146)  the  authors  stated  that: 

*   *   *  the  mass  outside  the  respirator  was 
very  low.  For  this  reason,  the  ability  of  the 
respirator  to  provide  protection  was  not 
challenged.  Therefore,  this  study  should  not 
be  used  for  direct  comparison  to  others  in 
assigning  protection  factors  as  they  are 
artincially  low. 

The  authors  also  discussed  sampling 
and  analytical  considerations  for  WPF 
studies,  such  as  calibration  reliability, 
sample  cassette  integrity,  analytical 
sensitivity,  and  sample  handling 
procedures. 

2.  WPF  Study— Full  Facepiece  APR 

Study  2 A.  C.E.  Colton,  A.R.  Johnston. 
H.E.  Mullins  and  G.R.  Rhoe  of  the  3M 
Occupational  Health  and  Environmental 
Safety  Division  in  May, 1989  gave  a 
presentation  at  the  AIHCE  on  their  WPF 
study  (Ex.1-64-14)  performed  with  full 
facepiece  air-ptirifying  respirators  worn 
in  a  secondary  lead  smelter.  Air 
sampling  for  lead  was  conducted  over  5 
days  in  four  areas  of  the  plant;  the  blast 
furnace,  reverberatory  furnace,  casting, 
and  warehouse  areas. 

The  respirator  evaluated  was  the  3M 
7800  Easi-Air  full  facepiece  respirator 
used  with  3M  7255  high  efficiency 
filters.  The  respirator  was  equipped 
with  a  nosecup  inside  the  facepiece. 
The  sampling  probe  was  inserted  into 
the  respirator  in  place  of  the  speaking 
diaphragm  to  assure  a  gas  tight  seal  and 
consistent  probe  location  close  to  the 
breathing  zone  of  the  wearer.  The         ' 
respirators  were  equipped  with 
sampling  probes  using  a  design  by  Dr. 
Ben  Liu  to  minimize  particle  entry 
losses.  Both  the  inside  and  outside 
sampling  trains  used  the  Liu  designed 
probe  for  consistency. 

Thirteen  workers  who  normally  wore 
full  facepiece  respirators  in  the  plant 
qualified  to  participate  in  the  study. 
They  were  trained  in  proper  respirator 
use,  the  procedures  to  be  followed  for 
the  study,  and  how  to  don  and  fit  the 
3M  respirator.  Quantitative  fit  testing 
was  performed  using  the  Portacount 
QNFT  instrument  and  fit  test  operators 
followed  the  OSHA  Lead  standard 
exercise  protocol  for  fit  testing.  The 
workers  were  fit  tested  wearing  their 
normally  required  personal  protective 
equipment  (PPE),  and  care  was  taken  to 
assure  that  this  additional  PPE  did  not 
interfere  with  facepiece  fit.  The  criterion 
the  authors  used  for  passing  the  QNFT 
was  a  minimum  fit  factor  of  500;  10 
times  the  assigned  protection  factor  of 
50  given  in  the  lead  standard  for  a  full 
facepiece  negative  pressure  respirator. 
The  13  qualified  workers  were 
measiu«d  for  face  length  and  width,  and 
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all  the  workers  except  1  were  in  Grids 
1-4  of  the  Los  Alamos  Test  Panel.  The 
one  remaining  worker's  his  face  was 
wider  than  those  accommodated  by  the 
Los  Alamos  Test  Panel. 

Samples  were  analyzed  by  proton 
induced  x-ray  emission  analysis 
(PIXEA)  for  lead.  The  authors  reported 
that  for  PIXEA  the  sensitivity  is  good, 
typically  10  nanograms  per  sample. 
Area  samples  for  particle  size  analysis 
were  also  collected,  using  Marple 
cascade  impactors,  in  the  reverberatory 
furnace,  casting,  and  warehouse  areas. 
Three  particle  size  ranges  were  found; 
less  than  1  pm  (15%  of  the  total 
aerosol),  between  1  to  10  ^m  (20%  of 
the  total  aerosol),  and  greater  that  10  pm 
(65%  of  the  total  aerosol).  The  particle 
size  distribution  showed  that  both  lead 
dust  and  lead  fiune  were  present. 

The  authors  had  pre-established  that 
if  the  outside  filter  weights  were  less 
than  51  times  the  field  blank  value,  the 
sample  set  would  b«  rejected.  The 
authors  stated,  "You  need  at  least  this 
much  differential  between  inside  and 
outside  samples  if  you  want  to  prove  or 
disprove  that  a  respirator  provides  a  PF 
of  50."  None  of  the  workplace  samples 
were  rejected  for  being  less  than  51x  the 
field  blank  value.  However,  several 
sample  sets  were  rejected  for  other 
reasons  such  as  the  inside  sample 
coming  loose  from  the  probe,  sample 
pump  failure,  etc.  Field  blanks  were 
used,  and  were  handled  the  same  as 
other  samples.  Detectable  amounts  of 
lead  were  found  on  the  field  blanks.  The 
mean  value  of  the  field  blanks  was  used 
to  correct  the  sample  values  by 
subtracting  the  mean  field  blank  value 
from  the  inside  and  outside  sample 
weights.  WPFs  were  calculated  by 
dividing  the  outside  concentration  (Co) 
by  its  corresponding  inside 
concentration  (C,),  and  checked  for 
outliers.  The  authors  reported  that  for 
the  20  samples  collected  the  geometric 
mean  WPF  was  3929  and  the  GSD  was 
9.6,  and  the  5th  percentile  WPF  estimate 
was  95.  The  outside  concentrations 
ranged  bom.  150  to  8380  pg/m^,  and  the 
inside  concentrations  ranged  from  0.03 
pg/m^  to  3.0  pg/m^.  Sampling  periods 
ranged  from  30  minutes  to  3  hours.  The 
workers  were  under  constant 
observation  to  ensure  proper  respirator 
use  ana  wear  and  to  ensure  sample 
validity. 

The  authors  looked  at  subsets  of  the 
data  using  multiples  of  the  field  blank 
mean  values  ranging  from  1 ,000  times 
the  field  blank  to  25,000  times  the  field 
blank  value.  The  authors  foimd  a  strong 
correlation  between  filter  weight  and 
workplace  protection  factor  when  they 
looked  at  the  log  of  the  mean  filter 
weight  and  the  log  of  the  mean  WPF. 


The  authors  stated  that  the  data 
appeared  to  be  close  to  the  plateau 
region.  The  authors  also  stated  that  the 
quantitative  fit  factors  measured  dining 
worker  fit  testing  did  not  correlate  with 
the  WPFs  measured  in  this  study. 

The  authors  concluded  that  "  *   •  * 
the  results  of  this  study  indicate  that 
this  full  facepiece  respirator  with  high 
efficiency  filters  reliably  provides 
workplace  protection  factors  in  excess 
of  50  against  lead  dust  and  fume 
aerosol."  The  authors  stated  that  they 
would  expect  95%  of  the  workplace 
protection  factors  to  be  above  95.  They 
also  stated  that  "The  ANSI  Z88.2 
proposed  Standard  for  Practices  for 
Respiratory  Protection  has  assigned  a 
protection  factor  of  100  to  this  type 
respirator.  These  data  support  that 
recommendation. ' ' 

3.  WPF  Studies — Powered  Air-Purifying 
and  Supplied-Air  Respirators  Half-Mask 
PAPRs 

Study  21.  In  1983,  W.R.  Meyers  and 
M.J.  Peach  of  NIOSH  reported  half  and 
full  facepiece  PAPR  performemce 
measurements  for  four  workers  during 
bagging  of  micro-crystalline  silica  (Si)  in 
a  silica  processing  plant  (Ex.  1-64—46). 
The  study  examined  several  aspects  of 
the  respirator's  performance.  Prior  to  the 
workplace  evaluation,  dioctyl  phthalate 
(DOP)  was  used  to  determine  filter 
efficiency.  A  4-hour  Si  dust  chamber 
study  was  performed  by  mounting  the 
PAPR  on  an  anthropomorphic  head, 
simulating  worker  breathing,  and 
gathering  inside-  and  outside-the- 
facepiece  silica  samples.  Workers  were 
provided  with  an  unspecified  brand  of 
PAPR,  vdth  either  a  tight-fitting  half- 
mask  or  full  facepiece,  and  equipped 
with  high-efficiency  filters.  Both  styles 
of  facepiece  were  made  of  natural 
rubber  and  had  two  exhalation  valves. 
The  sealing  edge  of  the  facepiece  was 
either  an  internal  roll  (half-mask)  or  a 
flat  edge  with  an  inner  flap  (full 
facepiece).  The  filters  were  located 
downstream  of  the  respirator's  blower 
imit. 

The  PAPRs  used  in  the  study  were 
identical  to  those  already  being  used  by 
the  employees;  the  authors  did  not 
mention  training  the  participants  in 
proper  use  of  the  respirator.  Respirators 
were  placed  on  and  removed  fitim  the 
participants  by  the  investigators,  as 
needed  (e.g.,  start  of  shift,  limch  break, 
personal  breaks,  end  of  shift).  Donning 
and  doffing  the  respirator,  and  sampling 
train  starting  and  stopping,  occtured  in 
a  clean  area.  Samplers  were  started  after 
the  PAPR  was  donned  and  turned  on, 
and  were  stopped  before  the  PAPR  was 
tinned  oK  for  doffing.  Facepiece 
interiors  were  examined  for  dust 


contamination  after  each  removal  (gross 
contamination  was  not  observed ),*and 
the  facepieces  were  cleaned  by  the 
investigators  after  each  shift.  In 
addition,  each  PAPR's  volumetric  air 
output  (with  the  facepiece  removed) 
was  measured  with  a  dry  gas  meter. 
Filters  and  batteries  were  changed 
according  to  the  manufacturer's 
instructions.  While  no  mention  is  made 
of  fit  testing  the  participants,  the 
investigators  instructed  them  not  to 
manipulate,  lift,  or  remove  the  facepiece 
during  sampling.  Participants  were 
observed  100%  of  the  time  during 
donning  and  doffing,  and  about  80%  of 
the  time  at  their  workstations.  The 
authors  used  field  blanks  to  assess 
contamination  caused  by  handling. 

The  sampling  train  for  the  inside-the- 
facepiece  samples  consisted  of  a  37  mm 
two-piece  cassette  containing  a  5  micron 
pore  size  FWS-B  polyvinyl  chloride 
filter.  The  cassette  was  attached  direcUy 
to  a  modified  Luer  adaptor  sampling 
probe,  inserted  into  the  facepiece 
between  the  nose  and  upper  lip  of  the 
employee.  The  flow  rate  of  the  pump 
was  1.5  Lpm.  The  outside-the-facepiece 
samples  were  collected  with  a  37  mm 
two-piece  cassette  and  a  5  micron  pore 
size  FWS-B  polj^nyl  chloride  filter. 
The  sampling  airflow  rate  was  1.5  Lpm. 
and  the  cassette  Was  attached  to  the 
subject's  lapel.  Outside  samples  were 
collected  as  total  dust  since  previous 
sampling  revealed  70%  or  more  of  the 
dust  particles  to  be  10  microns  or  less 
in  size  (i.e.,  respirable).  Sample  times 
ranged  from  84  to  320  minutes,  with 
cassettes  being  changed  during  the 
employees'  lunch  break.  Overall  PAPR 
performance  (leakage)  was  determined 
by  replacing  the  facepiece  of  two 
respirators  with  an  air-filtering  head 
containing  a  pre-weighed  76  mm  glass 
fiber  filter.  The  respirators  were 
moimted  in  a  fi«e-standing  stationary 
position,  and  run  for  6-7  hours  (with  a 
battery  change  at  4  hours).  The  air 
output  was  measiued,  the  filter 
weighed,  and  the  ambient  Si 
concentration  estimated.  Area  samples 
were  coUepted  to  determine  particle 
size.  An  Anderson  impactor  was  placed 
4-8  feet  bova  the  participants  and 
collected  samples  for  about  3  hours  at 
a  flow  rate  of  1  cfm. 

Samples  were  analyzed  for  free  Si 
according  to  NIOSH  P&CAM  259  [i.e., 
gravimetric  weight  and  x-ray  powder 
diffi^ction  for  Si).  Results  were 
corrected  for  the  average  blank  filter 
weight  gain,  but  not  for  pulmonary 
retention  (which  the  authors  believed 
was  negligible).  Ten  individual  inside- 
and  outside-the-facepiece 
concentrations,  with  associated  WPFs, 
are  tabulated  by  sample  period,  worker. 
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tjrpe  of  facepiece,  and  sample  time.  The 
study  reported  that  the  half-mask  PAPR 
did  not  provide  the  protection  factor  of 
1,000  previously  expected;  instead,  the 
protection  factors  ranging  from  16  to 
193.  The  authors  also  provided  results 
for  IX)P  filter  penetration,  aerodynamic 
mass  median  particle  size  and  GSD,  x- 
ray  powder  diffraction  tests,  and  free- 
standing PAPR  leakage  measurements. 
The  researchers  discussed  several 
parameters  that  could  have  affected 
results,  including  poor  respirator  use 
practices  of  the  participants  (which  the 
authors  believed  they  controlled  and 
maintained  at  a  minimal  level):  inside- 
the-facepiece  sampling  flow  rate  (which 
the  authors  believed  was  not  a  major 
source  of  error);  and  inherent  PAPR 
leakage  (however,  the  free  standing 
PAPR  results  indicated  minimal 
leakage).  Also  discussed  as  reasons  for 
the  low  protection  factors  were  possible 
leakage  of  Si  past  the  blower  housing 
grommet  when  employees  bumped  the 
PAPR  during  work  (the  effect  of  this  was 
unknown)  and  leakage  horn  inadequate 
facepiece  Ht  (which  the  authors 
considered  could  be  signiflcant  at 
moderate  to  heavy  work  rates). 

Study  6.  S.W.  Lenhart  and  D.L. 
Campbell  of  NIOSH  reported  in  1984  on 
a  WPF  study  in  which  they  measured 
protection  against  exposure  to 
particulate  lead  (Pb)  for  25  primary  lead 
smelter  workers;  7  of  the  employees 
worked  in  the  sinter  plant,  and  18 
worked  in  the  blast  furnace  area  (Ex.  1- 
64-42).  The  predominant  aerosol  forms 
of  Pb  were  dust  in  the  sinter  plant  and 
fume  in  the  blast  furnace.  In  both  areas, 
Pb  comprised  about  50%  of  the  total 
aerosol  particulate,  with  composition  of 
the  remaining  50%  of  particulates  being 
imknown.  All  participants  wore  an 
MSA  half-mask  PAPR  with  high- 
efficiency  filters  (the  authors  provided 
no  respirator  model  number  in  the 
report).  The  study  also  examined  the 
performance  of  an  MSA  negative- 
pressure  air-purifying  respirator,  which 
is  discussed  above  in  the  half-mask  air- 
purifying  respirator  study  summaries. 
The  participants  routinely  used 
respirators,  but  the  investigators  do  not 
mention  respirator  training  for  the 
employees.  The  participants  were  not 
normally  fit  tested  with  the  half-mask 
PAPR  facepiece;  however,  for  this  study, 
they  had  to  achieve  a  fit  factor  of  at  least 
250  while  wearing  a  negative  pressure 
air-purifying  respirator  with  the  same 
half  facepiece  as  the  PAPR.  Employees 
were  instructed  not  to  remove  or 
manipulate  the  respirator  during 
sampling,  and  were  observed 
throughout  the  sampling  period. 

The  inside-the-facepiece  sampler 
consisted  of  a  closed-face  37  nun 


cassette  containing  an  AA  filter  and 
APIO  support  pad.  This  cassette  was 
connected  to  a  tapered  Liu  probe  that 
was  inserted  into  the  respirator  between 
the  nose  and  upper  lip.  In-mask  samples 
were  collected  at  2  Lpm.  The  outside- 
the-facepiece  sampling  train  was  a 
closed-face  37  mm  cassette  containing 
an  AA  filter  and  AP  10  support  pad 
(with  no  tapered  Liu  probe  used).  The 
outside  sample  cassette  was  attached  to 
the  worker's  lapel.  Outside  samples 
were  gathered  at  2  Lpm.  Samples  were 
collected  for  "as  much  of  the  8-hr  work 
shift  as  possible."  Respirators  and 
sampling  trains  were  donned  and 
doffed,  and  started  and  stopped,  in  a 
lead-free  area.  The  inside  of  the 
respirator  facepieces  were  wiped  clean 
prior  to  donning  after  each  break,  and 
were  cleaned  and  sanitized  after  each 
shift.  The  PAPR  batteries  were  replaced 
after  four  hours  of  use  (i.e.,  according  to 
manufacturer's  instructions).  Battery 
voltage  was  checked,  and  airflow  rates 
were  verified  to  exceed  15  Lpm  before 
use.  One  WPF  was  measured  for  each 
participant.  The  ambient  particle  size 
distribution  was  determined  by  19 
Marple  cascade  impactor  samples  (11  in 
the  sinter  plant;  8  in  the  blast  furnace 
area). 

Analysis  of  Pb  was  by  flame  atomic 
absorption  spectroscopy  according  to 
NIOSH  Method  S-341.  Inside-Uie- 
facepiece  samples  that  contained  less 
than  10  ^g  of  lead  were  reanalyzed  by 
graphite  furnace  atomic  absorption 
(limit  of  detection  =  0.2  ^g).  The  report 
provided  ranges  of  the  mass  median 
aerodynamic  diameters  (in 
micrometers),  as  well  as  the  GSD  values. 
The  authors  provided  a  total  of  25  pairs 
of  inside-  and  outside-the-facepiece 
concentrations,  and  the  corresponding 
WPFs,  by  employee,  job  title,  and  job 
location,  as  well  as  the  overall  CM  and 
GSD  of  the  PAPR  WPFs  and  several 
percentile  values.  For  samples 
containing  Pb  below  the  level  of 
detection,  the  authors  determined 
concentration  values  "  *  *  *  from  the 
least  amount  of  lead  detectable  by  the 
analytical  method  and  the  sampled 
volume  of  air."  In-mask  measiired 
values  were  not  adjusted  for  particle 
retention  in  the  respiratory  tract  (the 
authors  imply  that  retention  had  a  non- 
significant effect  on  the  results,  but 
could  cause  WPF  to  be  overestimated). 
No  mention  is  made  of  using  field 
blanks.  Two  approaches  to  defining  an 
assigned  protection  factor  (APF)  were 
also  discussed.  These  approaches  are: 
Defining  the  APF  in  terms  of  a  specific 
proportion  of  WPFs  expected  to  exceed 
the  APF,  and  defining  the  APF  "in 
terms  of  a  one-sided  lower  tolerance 


limit  above  which  we  may  predict  with 
a  specific  confidence  level  that  95%  of 
the  workplace  protection  factors  lie." 
The  WPF  for  the  PAPR  had  a  GM  of 
380  and  a  GSD  of  2.6,  and  the 
individual  WPFs  ranged  from  23  to 
1,600.  Approximately  98%  of  the  WPFs 
for  the  half-mask  PAPR  were  above  50', 
90%  above  110,  75%  above  200,  40% 
above  500,  and  only  25%  above  1,000. 
The  authors  concluded  that  an  APF  of 
50  was  appropriate  for  the  PAPR  they 
tested,  and  that  an  APF  of  500  was 
inappropriately  high  for  the  half-mask 
PAPR.  A  protection  factor  not  in  excess 
of  50  was  recommended  for  half-mask 
PAPRs.  The  authors  noted  that  the 
WPFs  may  be  too  high  because  the 
workers  did  not  routinely  undergo  a 
quantitative  fit  test  screen  with  negative 
pressure  respirators  before  receiving 
their  PAPR. 

4.  WPF  Studies— Full  Facepiece  PAPRs 

Study  21.  W.R.  Myers  and  M.J.  Peach 
of  NIOSH  reported  in  1983  on  the 
performance  of  an  unspecified  brand  of 
PAPR  equipped  with  a  tight-fitting 
elastomeric  full  facepiece  and  HEPA 
filters;  foiu-  employees  used  the 
respirator  in  a  silica  bagging  operation 
(A  detailed  description  of  the  work 
setting,  sampling  methodology,  and 
study  protocol  for  this  study  is 
presented  in  the  discussion  of  Study  21 
in  the  section  on  half-mask  PAPRs 
above)  (Ex.  1-64-46).  The  full  facepiece 
PAPR  had  a  sealing  edge  consisting  of 
a  flat  edge  with  an  inner  flap.  The 
participants  routinely  used  this  PAPR 
and,  therefore,  the  investigators  did  not 
train  them  in  its  use.  Fit  testing  was  not 
performed. 

The  investigators  calculated  WPFs  for 
only  three  of  the  four  employees 
because  the  sample  for  the  fourth 
employee  had  an  inside-the-facepiece 
concentration  less  than  the  limit  of 
detection,  making  it  unsuitable  for  WPF 
determination.  The  samples  were 
evaluated  for  crystalline  Si  by  x-ray 
diffraction.  The  full  facepiece  WPFs 
ranged  from  25  to  215,  which  are  low 
for  a  PAPR.  In  this  regard,  the  authors 
reported  that  the  employees  routinely 
bimiped  and  rubbed  the  belt-mounted 
motor  blower  housing  and  filter 
assembly  during  the  bagging  operation. 
They  believed  such  action  may  have 
caused  movement  between  the  neck  of 
the  filter  and  the  blower  housing 
grommet;  thereby  resulting  in  the  seal 
failing  and  allowing  unfiltered  air  to 
bypass  the  filter.  They  reported  some 
evidence  to  support  this  conclusion,  but 
could  not  determine  the  contribution  of 
this  problem  to  the  overall  leakage  into 
the  facepiece.  Although  the  blowers 
were  checked  to  ensure  each  PAPR 
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delivered  a  minimum  115  Lpm  (4  cfin) 
airflow  to  the  facepiece,  the  authors 
concluded  that  "*  *  *  migration  of 
contaminant  into  the  facepiece  of  the 
PAPR  system  could  be  a  significant 
source  of  leakage  when  the  respirator  is 
exposed  to  the  wide  ranging  conditions 
that  exist  in  the  work  environment." 
While  the  WPFs  measiu-ed  in  this  study 
were  well  below  the  level  expected  of  a 
PAPR,  the  authors  stated  that  these 
results  "*  *  *  represent  a  more 
accurate  measure  of  the  level  of  worker 
protection  that  can  be  expected  from 
this  type  of  PAPR  system . " 

Study  18.  At  the  1990  AIHCE,  C.E. 
Colton  and  H.E.  Mullins  presented  a 
WPF  study  in  which  they  assessed 
protection  against  exposure  to  lead  fume 
and  dust  for  20  employees  working  in 
the  blast  furnace,  reverberatory  furnace, 
casting,  and  baghouse  areas  of  a 
secondary  lead  smelter  (Ex.  1-64-12). 
The  employees  were  provided  with  a 
3M  Whitecap  PAPR  with  a  high- 
efficiency  filter  (TC-21C-456).  The 
investigators  trained  the  employees  in 
the  proper  donning,  fitting,  and 
operation  of  the  respirators.  Using  a  TSI 
Portacount,  the  investigators  conducted 
fit  testing  while  the  participants 
performed  the  exercise  sequence 
contained  in  Appendix  D  of  OSHA's  - 
Lead  Standard;  the  required  fit  factor 
was  500.  Participants  were  observed 
continuously  throughout  the  sampling. 

The  inside-the-facepiece  sampling 
train  consisted  of  a  25  mm  three-piece 
cassette  containing  a  0.8  micron  pore 
size  polycarbonate  filter.  The  authors 
moimted  the  sampling  cassette  directiy 
to  an  ABS  Liu  probe  and  inserted  the 
probe  into  the  facepiece  in  place  of  the 
speaking  diaphragm.  The  outside-the- 
facepiece  sampling  train  was  a  25  mm 
three-piece  cassette  containing  a  0.8 
micron  pore  size  polycarbonate  filter. 
The  authors  did  not  mention  attaching 
the  outside  cassette  to  a  probe  or  the 
location  of  the  sampling  cassette  on  the 
employee.  Airflow  rates  of  the  sampling 
pumps  were  calibrated  in-line  before 
and  after  each  sampling  interval,  but  no 
sampling  airflow  rate  was  provided. 
Sampling  was  conducted  for  as  much  of 
the  8-hour  shift  as  possible,  with 
sampling  intervals  ranging  from  1  to  4 
hours.  Field  blanks  were  used,  and  area 
samples  for  particle  size  analysis  were 
gathered  with  a  Marple  personal 
cascade  impactor  (Model  2401). 

Sample  and  field  blank  analyses  were 
performed  using  proton  induced  x-ray 
emission  (PIXE)  analysis.  Particle  size 
analysis  by  inductively-coupled 
plasma — mass  spectrometry  indicated 
particles  in  the  dust  and  fume  range. 
While  the  range  of  inside-  and  outside- 
the-facepiece  concentrations  were 


presented,  individual  inside  and  outside 
concentrations  or  results  by  employee  or 
job  classification  were  not  provided. 
Similarly,  the  report  presented  an 
overall  GM  WPF,  GSD,  and  fifth 
percentile  WPF,  but  not  individual 
WPFs.  Of  the  55  sample  measurements, 
34  of  the  inside-the-facepiece  results 
were  below  the  analytical  limit  of 
detection.  In  these  instances,  the 
authors  used  a  conservative  WPF 
calculation  by  setting  the  values  at  the 
limit  of  detection.  No  lead  was 
detectable  on  the  field  blanks  so  no 
adjustments  were  made  to  sample 
weights.  The  authors  do  not  mention 
adjusting  inside-the-facepiece  values  for 
pulmonary  particle  retention.  Final 
calculations  used  only  those  sample 
pairs  vdth  outside  sample  weights 
greater  than  1,000  times  the  detection 
limit.  The  authors  believed  this 
procediue  was  necessary  to  determine 
that  the  respirator  was  capable  of 
providing  a  protection  factor  of  1,000. 
The  authors  also  analyzed  the  data  for 
outliers  (at  the  99%  confidence  level). 
The  overall  data  analysis  resulted  in  a 
GM  WPF  of  8,843,  a  GSD  3.2,  and  a  fifth 
percentile  WPF  of  1,335.  The  authors 
concluded  that  the  data  supported 
ANSI's  proposed  APF  of  1,000  for  full 
facepiece  PAPRs.  They  also 
reconunended  that  fit  testing  be 
performed  on  all  tight-fitting  respirators. 

5.  WPF  Study— Helmet/Hood  PAPRs 

Study  27.  At  the  1990  AIHCE.  D.R. 
Keys,  H.P.  Guy,  and  M.  Axon  reported 
on  a  3-month  WPF  study  in  which  they 
evaluated  exposure  to  estradiol  benzoate 
(a  steroid)  for  an  imspecified  niunber  of 
workers  in  a  pharmaceutical  facility  (Ex. 
64-40).  They  included  three  loose- 
fitting  hood/helmet  type  PAPRs  in  the 
study:  Racal  Breathe  Easy  10,  Bullard 
Quantum,  and  3M  Whitecap  II.  All  three 
PAPRs  had  double-bibbed  capes,  were 
equipped  with  HEPA  filters,  and  did  not 
have  lift-up  visors.  A  Tyvek  hood  was 
part  of  the  Racal  and  Bullard  PAPRs 
while  the  3M  had  a  hard  helmet.  PAPRs 
were  previously  used  at  the  facility,  so 
workers  were  already  properly  trained 
in  their  use  and  were  familiar  with 
wearing  them.  The  investigators 
observed  the  participants  continuously, 
one-on-one,  during  sampling.  While  the 
authors  used  field  blanks,  they  did  not 
ihention  determining  particle  size  or 
using  a  clean  area  for  donning  and 
doffing  or  for  starting  and  stopping  the 
sampling  train. 

The  inside-  and  outside-the-facepiece 
sampling  trains  consisted  of  a  37  mm 
two-piece  cassette  with  a  glass  fiber 
filter,  attached  to  a  nylon  Liu  probe. 
Location  of  the  inside-the-facepiece 
probe  was  not  specified.  Samples  were 


gathered  for  V2-3  hours  at  a  flow  rate  of 
2.5-3.5  Lpm.  Pumps  were  calibrated  in- 
line before  and  after  each  sampling 
period. 

The  authors  used  radioimmunoassay 
(RIA),  a  very  sensitive  analj'tical 
technique,  to  analyze  inside-the- 
facepiece  samples,  and  HPLC  to  analyze 
outside  samples;  they  rejected  inside 
samples  with  weights  below  the  limit  of 
quantification.  Also,  the  investigators 
rinsed  the  outside  sample^probes  with 
methanol  and  analyzed  the  rinsate  by 
HPLC  to  determine  sample  loss  due  to 
probe  use.  The  authors  did  not  provide 
any  further  analytical  information. 

Sixty  valid  sample  sets  were  obtained 
from  the  study.  Results  were  not 
adjusted  for  blank  value  (/.e.,  all  blank 
values  were  below  1  nanogram  per 
filter)  or  probe  loss  (i.e.,  the  GM  of  1% 
was  not  statistically  significant). 
Individual  inside  and  outside 
concentrations  or  WPFs  were  not 
reported.  Instead,  the  authors  presented 
the  range  of  inside-  and  outsiderthe- 
facepiece  concentrations.  They 
determined  an  overall  fifth  percentile 
WPF  for  each  respirator,  along  with  the 
number  of  samples,  the  minimum  and 
maximum  WPF  achieved,  a  GM  WPF, 
and  the  GSD.  In  addition,  the  authors 
determined  the  percentage  of  WPFs  that 
fell  in  selected  ranges  (e.g.,  <1,000, 
1,000-10.000)  for  each  PAPR,  and  they 
briefly  discussed  the  correlation 
between  WPF  and  outside  concentration 
(/.p.,  they  foimd  WPF  to  be  independent 
of  outside  filter  loading  in  this  study). 
The  Racal  Breathe  Easy  10,  with  29 
sample  pairs,  had  a  GM  WPF  of  11,137. 
a  GSD  of  3.9,  and  a  fifth  percentile  WPF 
of  1,197.  Th& Bullard  Quantum,  with  9 
sample  pairs,  had  a  GM  WPF  of  9,574. 
a  GSD  of  3.1,  and  a  fifth  percentile  WPF 
of  1,470.  The  3M  Whitecap  U  hehnet, 
with  22  sample  pairs,  had  a  GM  WPF  of 
42,260,  a  GSD  of  9.8,  and  a  fifth 
percentile  WPF  of  997.  The  authors 
stated  that  they  obtained  WPFs  above 
10.000  for  the  three  Pi^Rs  at  least  44% 
of  the  time,  and  that  the  three 
respirators  provided  WPFs  above  1 ,000 
throughout  the  study.  The  authors 
concluded  that  the  results  of  their  study 
agreed  with  the  then-proposed  ANSI 
Z88.2-1992  APF  of  1.000  for  PAPRs 
with  hoods  or  helmets. 

6.  WPF  Studies— Loose-Fitting  Hehnet/ 
Hood  PAPRs  &  Loose-Fitting  Facepiece 
PAPRs 

Study  23.  W.R.  Meyers.  M.J.  Peach.  K. 
Cutright.  and  W.  Iskander  reported  in 
1984  on  a  study  in  which  they 
examined  lead  (Pb)  exposure  of  12 
workers  in  a  secondary  lead  smelter  (Ex. 
1-64-47).  The  job  classifications 
studied  were  furnace  operator,  helper. 
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and  pig  caster.  They  selected  two 
employees  from  each  classification  on 
two  shifts.  The  PAPRs  used  in  the  study 
were  the  3M  W-344  and  the  Racal  AH3; 
each  employee  wore  both  respirators 
twice.  Pre-shift  quantitative  fit  testing 
was  performed  each  day.  The 
investigators  trained  the  participants, 
but  did  not  describe  the  training;  they 
monitored  the  employees  continuously 
during  sampling. 

The  authors  referred  to  a  companion 
paper  for  a  description  of  the  sampling 
protocol  used  in  this  study;  therefore, 
they  provided  no  information  is 
provided  on  sampling  or  analytical 
methodologies  in  this  report.  Eight 
impactor  samples  were  collected  at  each 
work  activity  to  determine  particle  size 
distribution.  Samples  were  collected  for 
the  full  shift,  but  the  investigators  did 
not  provide  specific  sampling  times. 
The  authors  also  provided  the  range  of 
inside- the-facepiece  concentrations , 
with  associated  GM  and  GSD,  for  both 
brands  of  respirator;  they  measured 
these  concentrations  with  the  PAPRs 
placed  on  manikins  which  were  located 
at  the  worksites  where  employees  in  the 
three  job  classifications  worked. 

For  each  respirator,  the  study 
provided  24  individual  inside-  and 
outside-the-facepiece  (front  and  rear) 
concentrations,  along  with  associated 
WPFs  and  each  employee's  fit  factor.  It 
also  provided  the  overall  GM,  GSD,  and 
95%  confidence  level  on  the  mean  for 
the  inside-the-facepiece  concentrations, 
WPFs,  and  fit  factors.  The  authors 
tabulated  the  data  by  day,  shift  and 
work  activity.  For  both  respirators,  two 
samples  were  discarded  due  to  sampling 
pump  failure,  giving  22  usable 
measurements  for  each  respirator.  The 
WPFs  measuied  on  the  Racal  AH  3 
ranged  from  42  to  2,323.  with  a  GM  of 
205  and  a  GSD  of  2.83.  The  3M  W-344 
had  WPFs  that  ranged  from  28  to  5,500, 
with  a  GM  of  165  and  a  GSD  of  3.57. 
The  two-sided  95%  confidence  limits 
around  the  mean  of  the  WPFs  were  128 
and  325  for  the  Racal  AH3,  and  94  and 
292  for  the  3M  W-344.  The  authors 
provided  a  detailed  discussion  of  their 
statistical  analyses  of  the  data;  they  also 
discussed  several  potential  sources  of 
variation  in  the  workplace  performance 
of  PAPRs,  including:  a  possible 
relationship  between  fit  factor  and  WPF; 
a  possible  relationship  between  fit  factor 
and  inside-the-facepiece  concentration; 
day  of  the  week;  shift;  leakage  into  the 
facepiece  due  to  ambient  air  cuirrents; 
and  worker  activity.  The  only  sources 
found  to  be  potentially  significant  were 
leakage  into  the  facepiece  due  to 
ambient  air  currents  and  worker 
activity.  The  authors  stated  that  "  *  *  * 
using  the  pooled  3M  and  Racal  WPF 


data  and  a  probability  of  0.95  the 
assigned  protection  factor  calculated  by 
this  method  for  these  PAPRs  would  be 
26."  They  recommended  a  reduction  in 
the  RDL's  APF  of  1.000  for  loose-fitting 
PAPRs  with  helmets  and  HEPA  filters. 

Study  5.  W.H.  Albrecht,  G.R.  Carter, 
D.W.  Gosselink.  H.E.  Mullins,  and  D.P. 
Wilmes  reported  at  the  1986  AIHCE  on 
a  study  they  conducted  that  evaluated 
protection  against  exposure  to  asbestos 
fibers  for  12  worker^  who  manufactured 
asbestos-containing  brake  shoes  for 
trucks  (Ex.  1-64-23).  The  employees 
performed  six  operations  at  the  facility: 
mixing  brake  shoe  components, 
weighing  mixed  formulation,  pre- 
forming molding  press  charges,  molding 
the  shoe,  grinding  the  brake  shoe 
surface,  and  drilling  shoe  mounting 
holes.  The  investigators  sampled  at  each 
operation.  The  PAPR  studied  was  the 
3M  Airhat  with  high-efficiency  (HEPA) 
filters.  The  participants  and  supervisory 
staff  were  shown  an  audio  slide 
presentation  explaining  how  to  fit 
respirators  and  the  procedures  for 
saccharin  fit  testing;  they  then  received 
the  saccharin  qualitative  fit  test  (since 
the  authors  do  not  specifically  mention 
fit  testing  the  PAPR,  it  is  assumed  that 
only  the  half-mask  respirators  studied 
were  fit  tested).  Fit  testing  was  not 
conducted  prior  to  each  study  test.  The 
PAPR  was  fitted  and  worn  according  to 
the  manufacturer's  instructions.  Each 
employee  was  observed  on  a  one-on-one 
basis  during  testing  to  assure  that  they 
properly  donned  and  used  the  respirator 
and  that  sampling  train  integrity  was 
maintained. 

The  inside-the-facepiece  sampling 
train  was  a  closed-face  filter  cassette 
connected  to  a  tapered  Liu  probe, 
inserted  into  the  respirator  between  the 
nose  and  mouth.  The  .outside-the- 
facepiece  sampling  train  was  a  closed- 
face  filter  cassette  connected  to  a  Liu 
probe  attached  in  the  employee's  lapel 
area;  the  authors  do  not  mention 
cassette  size.  Samples  were  collected  for 
30  minutes,  but  other  sampling  times 
were  occasionally  used;  sampling  pump 
flow  rates  were  2  Lpm  (inside-the- 
facepiece)  and  0.5  Lpm  (outside-the- 
facepiece).  The  report  does  not  mention 
modifying  the  inside-the-facepiece 
probe  location  (midway  between  the 
nose  and  mouth)  or  the  sampling  flow 
rate  for  the  PAPR  versus  that  used  for 
the  half-mask  respirators  studied. 

Sampling  trains  were  calibrated 
before  the  shift,  at  lunch,  and  at  the  end 
of  the  shift;  average  airflow  rate  was 
used  to  calculate  sampled  air  volume. 
The  investigators  did  not  mention 
determining  the  PAPR's  airflow  rate. 

Asbestos  analysis  was  based  on 
NIOSH  method  7400,  with  500  fields 


counted  per  inside  sample  filter  and  100 
fields  counted  per  outside  sample  filter. 
The  distributions  of  fiber  length  and 
fiber  diameter  were  not  characterized. 
The  authors  stated  that  blanks  were 
submitted  for  fiber  counting;  however, 
no  further  mention  is  made  of  the  blank 
results  or  how  they  were  addressed. 
None  of  the  PAPR  samples  were 
comparison  counted  by  Phase  Contrast 
Microscopy  (PCM)  and  Scanning 
Electron  Microscopy  (SCM).  A  total  of 
seven  PAPR  WPFs  were  reported  (5 
employees).  Individual  pairs  of  inside 
and  outside  concentration  values  were 
not  provided.  Individual  WPFs  were 
reported  for  each  of  the  seven  sampling 
intervals,  but  were  not  linked  to  specific 
participants  or  jobs.  The  authors 
provided  an  overall  GM,  GSD,  and  fifth 
percentile  for  the  Airhat  PAPR;  a  range 
of  asbestos  concentrations  and  the 
associated  GM  and  GSD  were  also 
reported  by  job.  An  inside-the-facepiece 
fiber  count  of  1 ,000  was  used  in 
calculating  the  WPF  when  the  sampling 
result  was  at  or  below  the  limit  of 
detection  (i.e.,  1,000  fibers  per  filter). 
The  investigators  did  not  mention 
adjusting  inside-the-facepiece  values  for 
fiber  retention  in  the  respiratory  tract.  In 
addition,  the  authors  determined  that 
sampling  results  were  not  affected,  at 
the  95%  confidence  level,  by  sampling 
flow  rate  or  open-versus  closed-face 
sampling  cassette.  The  mean  breathing 
zone  concentration  of  asbestos  for  the 
Airhat  PAPR  was  4.14  fibers/cc,  with  a 
mean  breathing  zone  concentration 
range  of  1.23  to  8.05  fibers/cc.  The 
authors  reported  a  GM  WPF  for  the 
PAPR  of  199,  with  a  GSD  of  2.36  and  a 
fifth  percentile  of  42.  Five  employees 
tested  the  PAPR,  resulting  in  a  total  of 
nine  sample  sets,  including  two 
unusable  sets  of  data.  The  authors  noted 
that  respirators  that  had  the  highest  GM 
and  fifth  percentile  WPFs  (i.e.,  the  3M 
Airhat  and  3M  9920  DFM  respirators) 
were  also  tested  at  higher  breathing 
zone  fiber  concentrations.  They  believed 
that  this  factor  probably  led  to  these 
respirators'  increased  performance 
measurements. 

Study  22.  In  1986.  W.R.  Meyers,  M.J. 
Peach,  K.  Cutright,  and  W.  Iskander        ' 
reported  on  a  study  in  which  they 
evaluated  exposure  to  lead  (Pb)  dust  and 
mist  for  12  workers  on  two  lead  acid 
plate  production  lines  of  a  battery 
manufacturer  (Ex.  1-64-48).  They 
sampled  the  pasting  operator  and  two 
slitter  operators  on  each  line  for  two 
diff^erent  shifts.  The  respirators  studied 
w^re  the  Racal  Airstream  AH5  and  the 
3M  W-3316,  equipped  with  a  helmet, 
visor  enclosure,  and  dust/mist  filters. 
Participants  were  clean-shaven,  and 


Federal  Register /Vol.  68,  No.  109 /Friday.  June  6,  2003  /  Proposed  Rules 


34063 


each  employee  wore  both  tjrpes  of 
respirator  twice.  The  AH5  provided  a 
seal  between  the  employee's  face  and 
the  face  shield  by  using  two  flexible  face 
seals;  air  was  exhausted  at  the  chin.  The 
size  of  the  faceseal  (i.e.,  large  or  small) 
was  selected  based  on  the  appearance  of 
best  fit  and  wearer  comfort.  The  3M's 
soft  flexible  face  seal  gave  a  loose-fitting 
seal  between  the  face  and  face  shield, 
with  air  exhausted  at  the  temples.  Prior 
to  field  testing,  randomly-selected  filters 
imderwent  silica  dust  penetration 
testing.  The  investigators  put  on  and 
removed  the  respirators  from  the 
employees  in  a  clean  area,  except  when 
the  employees  took  personal  breaks  (in 
which  case,  the  employees  dormed  and 
doffed  the  respirator  in  the  work  area). 
Employees  were  not  fit  tested,  but  vvere 
instructed  in  the  proper  use  of  the  PAPR 
and  directed  not  to  remove  the  helmet, 
lift  the  face  shield,  or  tamper  with  the 
sampling  equipment  without  notifying 
the  investigators.  The  investigators 
continuously  monitored  donning  and 
doffing  and  work  activities.  Respirator 
helmets  and  visors  were  cleaned 
between  each  use,  and  volumetric  air 
output  was  periodically  checked 
(usually  at  the  beginning  of  the  shift, 
lunch,  and  shift's  end).  The  authors 
replaced  the  batteries  according  to 
manufacturer's  instructions,  and  when 
low  airflow  occiured.  They  also 
installed  new  filters  at  the  beginning  of 
each  shift.  The  investigators  started  the 
sampling  pumps  after  the  employees 
donned  the.  respirators  and  the  PAPR 
blower  was  functioning;  they  stopped 
the  pumps  before  turning  off  the  PAPR 
blower. 

Sampling  trains  were  identical  and 
consisted  of  a  closed-face  37  mm  two- 
piece  cassette,  containing  a  0.45  micron 
pore  size  cellulose  ester  filter  and  back- 
up pad.  Inside-the-facepiece  sample 
cassettes  were  attached  directly  to  a 
modified  Luer  adapter  sampling  probe, 
inserted  through  the  face  shield  about 
one  to  two  inches  in  front  of  the 
employee's  mouth.  Outside-the- 
facepiece  sample  cassettes  were  located 
at  the  front  lower  right  side  of  the 
facepiece,  away  from  the  PAPR's 
exhaust  airflow;  they  located  a  second 
cassette  located  the  employee  near  the 
PAPR's  filter,  to  determine  the  filter's 
contaminant  challenge.  All  samples 
were  collected  as  total  dust  at  a  flow 
rate  of  approximately  2  Lpm  over  the 
full  shift  (The  report  did  not  provide 
actual  sample  times).  Sampling  pumps 
were  calibrated  in  the  laboratory,  and 
the  flow  rates  confirmed  at  the  worksite. 
Performance  of  the  PAPR  filtration 
system  was  checked  by  placing 
operating  respirators  on  manikins 


(without  simulated  breathing),  located 
about  4  feet  bom  the  subjects.  Two  filter 
blanks  were  used  for  each  shift.  Particle 
size  distribution  was  determined 
through  using  a  Marple  cascade 
impactor  operating  at  a  flow  rate  of  3 
Lpm. 

Inside-the-facepiece  samples  were 
analyzed  by  graphite  furnace  using  a 
modified  NIOSH  P&CAM  214  method, 
with  perchloric  acid  in  the  wet  ashing 
step.  Outside-the-facepiece  samples 
were  analyzed  by  atomic  absorption 
spectroscopy  (NIOSH  Method  S-341 
with  the  perchloric  acid  wet  ashing  step 
modification).  Forty-seven  individual 
inside-  and  outside-the-facepiece  (i.e., 
front  and  rear)  time-weighted-average 
(TWA)  measurements,  with  associated 
TWA  WPFs,  were  provided  (AH5  =  24; 
W-316  =  23).  These  results  were 
tabulated  by  day,  shift,  and  work 
activity.  Overall  GM  and  GSD  were  also 
given  for  the  cpncentration 
measurements  and  WPFs.  All  blanks 
were  below  the  analytical  limit  of 
detection;  the  authors  did  not  mention 
adjustments  for  pulmonary  retention. 
Particle  size  (large)  and  stationary 
manikin  filter  efficiency  (98%-99.9%) 
were  briefly  discussed.  The  WPFs  for 
the  Racal  AH  5  ranged  from  23  to  1,063, 
with  a  GM  of  120  and  a  GSD  of  2.64. 
The  WPFs  for  the  3M  W-316  ranged 
from  31  to  392,  with'a  GM  of  135  and 
a  GSD  of  1.89.  Since  the  authors  found 
no  statistical  difference  between  the 
performance  of  the  respirators,  they 
pooled  the  data  for  both  respirators; 
they  then  graphically  plotted  the 
percent  of  WPFs  less  than  specific 
values.  The  pooled  data  for  the  two 
PAPRs  resulted  in  a  distribution  with  a 
GM  of  127  and  a  GSD  of  2.28.  The 
authors  stated  that,  at  a  0.95  probability 
level,  this  class  of  PAPRs  would  receive 
an  assigned  protection  factor  of  25.  The 
authors  also  Stated  that  the  results 
"*  *   *  strongly  suggest  that  the 
respirator  user  community  not  view 
current  generation  powered  air- 
purifying  respirators  equipped  with 
helmets  as  positive  pressure  respiratory 
devices." 

Study  3.  A.  Gaboury  and  D.H.  Burd 
(Ex.  1-64-24)  and  A.  Gaboury,  D.H. 
Burd,  and  R.S.  Friar  (Ex.  1-64-348) 
reported  in  1993  on  the  WPF  study  they 
performed  in  a  primary  aluminum 
smelter.  Exposure  to  benzo(a)pyrene 
(B(a)P]  on  particles  was  measured  for  22 
employees  who  worked  as  rack  raisers, 
stud  pullers,  and  rod  raisers  on  anode 
crews.  The  eniployees  used  a  Racal 
Breathe-Easy  1  (BE1/AP3),  a  loose- 
fitting  hehneted  PAPR.  The  PAPR  came 
equipped  with  one-piece  non-woven 
flame-retardant  face  seals,  visor  locking 
clips,  and  combination  organic  vapor 


and  HEPA  filters.  (The  authors  also 
tested  the  performance  of  several 
negative-pressure,  air-purifying  half- 
mask  respirators;  see  Study  7  above). 
The  employees  previously  received 
training  on  this  PAPR.  and  used  it  for 
more  than  six  months  prior  to  the  study. 
Forty  percent  of  the  employees  had 
beards  (i.e..  more  than  two  weeks 
growth),  but  the  investigators  did  not 
find  a  significant  difference  between 
bearded  and  non-bearded  participants. 
No  fit  testing  was  performed  on  the 
employees,  but  previous  quantitative  fit 
testing  showed  fit  factors  "greater  than 
1000  in  all  cases."  Industrial  hygiene 
technologists  assisted  participants  with 
doiming  and  doffing  respirators,  cleaned 
and  maintained  the  respirators  at  the 
end  of  each  work  cycle,  and  observed 
participants  on  a  one-to-one  basis 
throughout  the  sampling  period.  The 
investigators  directed  the  employees  not 
to  tamper  with  the  respirator  or 
sampling  equipment.  Due  to  high  heat 
levels  in  the  work  area,  the  employer 
required  employees  to  rest  in  a  cool 
environment  for  one-half  hour  during 
each  work  hour. 

The  inside-the-facepiece  sampling 
train  consisted  of  a  closed-face  three- 
piece  cassette  with  a  25  mm  organic- 
binder-fr-ee  glass  fiber  filter,  backed  with 
a  cellulose  ester  pad.  Inside  sampling 
cassettes  were  connected  to  a  tapered 
Liu  probe,  which  was  inserted  through 
the  PAPR's  visor  and  into  the 
employee's  breathing  zone.  The  outside- 
the-facepiece  sampling  train  was 
identical  to  the  above;  however,  the 
investigators  did  not  mention 
connecting  the  cassette  to  a  Liu  probe. 
The  outside  cassette  was  mounted  on  a 
bracket  at  the  top  of  the  visor.  All  filters 
were  pre-calcined  at  400  degrees 
Centigrade  for  24  hours.  Both  inside  and 
outside  samples  were  collected  at  a  flow 
rate  of  2  Lpm  for  approximately  300 
minutes,  or  one-h^f  of  the  10-hour  woik 
shift.  Respirators  and  sampling  trains 
were  worn  and  operated  until  the 
employee  entered  the  rest  area;  they 
donned  and  turned  on  the  respirators 
prior  to  leaving  the  rest  area  for  the  next 
work  cycle.  The  authors  plugged  the 
sampling  cassettes  when  not  in  use,  and 
cleaned  the  respirators  after  each  work 
cycle.  Field  blanks  were  used  to  identify 
contamination  due  to  handling. 
Sampling  train  airflow  rates  were 
checked  at  the  begiiming,  middle  {i.e., 
after  lunch),  and  end  of  the  work  day; 
upon  changing  cassettes:  and  when  a 
problem  was  suspected.  PAPR  turbo- 
imit  flow  rate  was  checked  every  two" 
hours  to  assure  flow  was  greater  than  six 
cubic  feet  per  minute  (cfm).  Sampling 
occurred  over  a  five-day  period. 
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B(a)P  analysis  followed  Alcan  Method 
#1223-84.  The  ambient  B(a)P  particle 
size  distribution  was  determined  by 
collecting  four  samples,  as  close  as 
possible  to  the  workers,  using  an  8-stage 
Anderson  cascade  impactor  (Model 
296).  Impactor  samples  were  collected 
for  two  to  five  hours  at  a  flow  rate  of  2 
Lpm.  The  average  percent  of  B(a)P  mass 
(across  four  samples)  per  impactor  stage 
(defined  by  an  aerodynamic  diameter 
cut  point,  in  micrometers)  was  reported. 
About  93%  of  the  B{a)P  mass  was 
associated  with  particles  having 
diameters  of  <9.8  micrometers.  A  total 
of  20  pairs  of  inside  and  outside  sample 
concentrations,  with.associated  WPFs, 
were  provided  by  job  category  (but  not 
for  individual  employees),  and  whether 
the  employee  had  a  beard.  An  overall 
GM,  GSD,  and  95%  confidence  interval 
on  the  mean  were  also  provided  for  the 
inside  and  outside  concentrations  and 
WPFs,  along  with  an  overall  fifth 
percentile  WPF.  The  authors  stated  that 
some  employees  participated  more  than 
once  during  the  study.  They  did  not 
mention  adjusting  inside-the-facepiece 
values  for  particle  retention  in  the 
respiratory  tract.  The  authors  found  no 
significant  relationship  between  B(a)P 
concentrations  inside  and  outside  of  the 
facepiece,  but  they  did  find  a  correlation 
between  WPF  and  outside  B(a)P 
concentrations.  The  authors  stated  that, 
while  the  data  were  limited,  they 
recommended  testing  PAPRs  at 
relatively  high  concentrations  to  obtain 
an  accurate  measure  of  their 
performance.  The  inside  B(a)P 
concentration  ranged  from  0.006  to 
0.072  Hg/m3,  with  a  GM  of  0.012  ng/m'. 
The  outside  B(a)P  concentration  ranged 
from  246  to  111.48  Hg/m^  with  a  GM  of 
16.73  ng/m\  WPFs  ranged  from  371  to 
8658,  with  a  GM  of  1,414.  The  two- 
sided  95%  confidence  interval  limits 
around  the  overall  GM  WPF  were  918 
and  2,173;  the  fifth  percentile  was  275. 
The  authors  cautioned  that  these  results 
WPFs  achieved  under  conditions  of 
good  worker  compliance  and  tight 
administrative  control;  however, 
without  these  conditions,  WPFs  may  be 
less  because:  close  surveillance  of 
workers  is  not  usually  performed; 
cleaning  during  rest  periods  is  not  done 
prior  to  returning  to  the  workplace; 
visor  locking  clips  are  not  routinely 
used;  and  no  respirator  is  used  100%  of 
the  time  while  in  the  workplace. 

Study  26.  At  the  2001  AIHCE,  D.V. 
Collia,  et  al.  presented  a  study  on  the 
workplace  performance  of  a  PAPR 
against  exposure  to  cadmium  (Cd)  for 
seven  workers,  over  three  days,  in  a 
nickel-cadmium  battery  manufacturing 
facility  (Ex.  3-5).  The  respirator  studied 


was  the  3M  Breathe-Easy  12  (BE-12),  a 
loose-fitting  facepiece  PAPR  equipped 
with  high-efficiency  filters;  the 
employees  were  using  this  PAPR  prior 
to  the  study.  During  a  preliminary  visit, 
the  investigators  discussed  the  study 
with  the  imion,  management  and 
workers.  The  authors  also  evaluated  the 
worksite  and  took  area  samples  to 
identify  areas  with  the  highest 
exposures.  Prior  to  sampling,  they 
informed  the  employees  about  their  role 
in  the  study,  as  well  as  the  study's 
purpose  and  procedures.  The 
investigators  continuously  observed  the 
employees  during  sampling,  and  used 
field  blanks  to  identify  contamination 
from  handling.  The  study  contained  no 
additional  information  on  sampling 
protocols  (e.g.,  donning  and  doffing 
procedures). 

Inside-the-facepiece  samples  were 
gathered  using  25  mm  three-piece 
cassettes  containing  an  unspecified 
membrane  filter  and  a  porous  plastic 
back-up  pad.  A  nylon  Liu  probe  was 
used,  and  the  samplers  were  positioned 
directly  across  from  the  midline 
between  the  employee's  nose  and 
mouth.  Outside-the-facepiece  samples 
used  25  mm  three-piece  cassettes 
containing  an  unspecified  membrane 
filter,  backed  with  a  cellidose  pad. 
Outside  samples  were  positioned  close 
to  the  employee's  breathing  zone  (the 
investigators  provided  no  further 
details).  All  samples  were  collected  at  2 
Lpm  for  approximately  one  and  one-half 
hours  (range:  67-156  minutes). 

Inside-the-facepiece  samples  and 
blanks  were  analyzed  by  flame  atomic 
absorption  spectroscopy  and  heated 
graphite  furnace  atomizer  (AAS-HGA). 
Analysis  of  outside-the-facepiece 
samples  was  by  AAS.  The  analytical 
methodology  used  OSHA's  method  for 
Cd  in  workplace  atmospheres  (OSHA 
ID-189).  The  authors  provided  the  mean 
mass  for  inside  and  outside  blanks,  but 
made  no  mention  of  data  adjustments 
for  blanks  or  pulmonary  retention.  They 
also  reported  minimum  and  maximum 
concentrations  of  inside-  and  outside- 
the-facepiece  samples  for  each 
employee.  Supplemental  data  contained 
41  individual  measiu^ments  of  inside 
and  outside  concentrations,  tabulated  by 
employee,  job  area,  sample  period  and 
set.  sample  time,  pump  flow  rate,  and 
sampled  air  volume. 

WPFs  were  calculated  for  33  of  the 
sample  sets  (8  of  the  41  inside-the- 
facepiece  samples  had  no  detectable 
Cd).  The  calculated  GM  WPFs  ranged 
from  1,460  to  9,440.  The  fifth  percentile 
WPF  was  calculated  in  three  different 
ways:  the  traditional  approach  yielded  a 
fifth  percentile  WPF  of  315;  an  analysis 
of  variance  (ANOVA)  modri,  yielded  a 


fifth  percentile  of  280;  and  the  Monte 
Carlo  simulation  model  approach 
resulted  in  a  fifth  percentile  of  220 
when  the  non-detected  inside  values 
had  a  value  of  0.002,  a  fifth  percentile 
of  303  with  the  non-detected  values 
excluded,  and  a  fifth  percentile  of  103 
with  Employee  C  excluded.  The  authors 
concluded  that  the  BE-12  PAPR 
provided  a  level  of  protection  consistent 
with  an  APF  of  25. 

Study  24.  D.W.  Stokes,  A.R.  )ohnston, 
and  H.E.  MuUins  determined  exposure 
to  silica  (Si)  dust  for  five  workers  in  a 
roofing  granule  production  plant  (Ex.  1- 
64-66).  The  participants  were  involved 
in  cleanup  of  silica  dust  byproduct  by 
sweeping,  brushing  walls,  and 
shoveling.  The  respirator  studied  was 
the  3M  Airhat.  a  loose-fitting  PAPR  with 
helmet,  equipped  with  dust/mist  or 
high-efficiency  filters,  and  worn  with 
and  without  a  Tyvek  shroud.  The 
investigators  assisted  the  participants 
were  assisted  with  donning  the 
sampling  equipment;  however,  they  did 
not  mention  training  the  employees. 
They  observed  the  employees  diuing 
sampling,  and  used  field  blanks  to 
determine  the  effects  of  handling  on 
sample  contamination.  They  did  not 
mention  determining  the  particle  size  of 
the  contaminant. 

Inside-the-facepiece  samples  were 
collected  through  a  Liu  probe  inserted 
into  the  faceshield  (they  did  not  provide 
the  probe's  specific  location).  A  25  mm 
cassette  containing  a  0.8  micron  pore 
size  polycarbonate  filter  was  used,  and 
sampling  airflow  rate  was  1.5  Lpm. 
Outside-the-facepiece  samples  were 
gathered  as  both  total  and  respirable 
dust.  Respirable  dust  samples  were 
collected  at  1.8  Lpm  using  a  37  mm  0.8 
micron  pore  size  polycarbonate  filter 
placed  in  a  cyclone  that  attached  to  the 
employee's  lapel.  Total  dust  samples 
also  used  a  37  mm  0.8  micron  pore  size 
polycarbonate  filter.  Sampling  airflow 
rate  was  2  Lpm,  with  the  sampling 
cassette  attached  to  the  employee's 
lapel.  The  investigators  calibrated  the 
sampling  pumps  each  day,  and  checked 
proper  airflow  rate  three  times 
throughout  the  day.  They  collected 
samples  over  a  four-day  period,  with 
sampling  times  ranging  from  30  minutes 
to  1  hour.  At  the  beginning  and  end  of 
each  sample,  the  authors  confirmed  that 
each  PAPR's  airflow  rate  was  in  excess 
of  6  cfrn. 

The  authors  used  proton  induced  x- 
ray  emission  (PIXE)  to  analyze  the 
samples.  They  adjusted  the  inside-  and 
outside-the-facepiece  concentrations  by 
subtracting  the  mean  blank  value,  but 
did  not  mention  adjustments  for 
pulmonary  retention  of  particles.  They 
also  did  not  provide  individual  inside- 
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and  outside-the-facepiece 
concentrations  and  WPFs.  They 
presented  results  in  two  tables  showing 
respirable  dust  samples  with  values  25 
times  the  mean  blank  level,  and  total 
dust  samples  vdth  values  100  times  the 
mean  blank  level.  The  investigators 
provided  tables  reporting  sample  size 
and  overall  GM,  GSD,  and  fifth 
percentile  WPF  by  type  of  filter  (i.e., 
dust/mist,  HEPA)  and  the  presence  or 
absence  of  a  shroud  (i.e.,  dust/mist  with 
shroud,  dust/mist  without  shroud). 
Using  the  respirable  dust  samples  that 
were  25  times  the  mean  blank  value,  the 
authors  combined  the  sampling  results 
of  the  PAPR  with  dust/mist  filters  (i.e., 
with  and  without  a  shroud)  and  foimd 
an  overall  GM  WPF  of  2,480  and  a  fifth 
percentile  of  95.  The  combined 
respirable  dust  results  of  the  HEPA- 
filtered  PAPR  gave  an  overall  GM  WPF 
of  5,730  and  a  fifth  percentile  of  762. 

Atmosphere-Supplying  (Supplied-Air) 
Respirators 

Atmosphere-supplying  respirators, 
also  referred  to  as  supplied-air 
respirators  (SARs)  or  airline  respirators, 
operate  in  one  of  three  modes:  Demand, 
continuous  flow,  and  pressure  demand. 
Demand  and  pressure  demand 
respirators  can  be  equipped  with  half  or 
full  facepieces.  Continuous  flow 
respirators  can  also  be  equipped  with  a 
helmet,  hood,  or  loose-fitting  facepiece. 

7.  WPF  Studies— Loose-Fitting 
Atmosphere-Supplying  Respirators 
With  Hood  or  Helmet 

Study  28.  A.R.  Johnston,  et  al.  in  1987 
conducted  a  WPF  study  evaluating 
exposure  to  siUca  (Si)  among  four 
shipyard  workers  who  wore  a  3M 
Whitecap  II  loose-fitting,  continuous 
flow  SAR  with  hood/helmet  while 
sandblasting  paint  from  the  flat  top  of  a 
barge  (Ex.  1-64-36).  The  respirator  was 
comprised  of  a  W-8100  abrasive 
blasting  helmet,  a  W-5114.breathing 
tube,  a  W-2862  air  /  temperature  control 
valve,  50  feet  of  W-9435  air  hose,  and 
a  W-8054  extended  length  shroud.  To 
permit  evaluation  of  the  respirator  at  its 
low  and  high  range  of  airflow  rates,  air 
pressure  was  maintained  at  60  or  80  psi, 
resulting  in  an  in-helmet  airflow  rate  of 
either  6.4  or  14.4  cfm.  The  investigators 
informed  the  employees  of  the  pmpose 
and  protocols  of  the  study,  and 
instructed  them  in  the  proper  donning 
and  use  of  the  respirator.  They  also 
directed  the  employees  not  to  adjust  or 
remove  the  respirator  after  sampling 
began.  Sampling  trains  were  connected 
and  disconnected  in  a  clean  area  when 
possible.  Sampling  pumps  were  started 
after  confirming  proper  operation  and 
donning  of  the  respirator,  as  well  as 


airflow  rate  into  the  helmet.  Pumps 
were  stopped  before  the  helmet  was 
disconnected  fcpm  the  air  supply  and 
removed.  The  authors  maintained 
continuous  one-on-one  observation  of 
the  employees  diuing  sampling,  and 
used  several  field  blanks  during  each 
day  of  sampling. 
"The  authors  collected  inside-the 
,  facepiece  samples  on  25  mm  cassettes 
containing  0.8  micron  pore  size 
polycarbonate  membrane  filters.  They 
attached  the  cassettes  directly  to  a  Liu 
probe  inserted  through  the  center  of  the 
faceshield,  about  midway  between  the 
nose  and  mouth;  the  probe  extended 
about  3  mm  into  the  helmet.  The 
flowrate  for  the  inside  S2unples  was 
approximately  2  Lpm.  The  authors 
collected  outside-the-facepiece  samples 
as  both  total  and  respirable  dust,  using 
a  37  mm  cassette  with  a  0.8  micron  pore 
size  polycarbonate  membrane  filter. 
They  used  a  Bendix  or  SKC  cyclone, 
operating  at  1.7  Lpm  airflow  rate,  to 
gather  the  respirable  dust  samples  and 
obtained  total  dust  samples  at  flow  rates 
ranging  between  0.5  and  2  Lpm.  Both  " 
outside-the-facepiece  sample  cassettes 
were  located  on  the  employee's  lapel. 
The  investigators  calibrated  the 
sampling  pumps  at  least  three  times  a 
day.  and  sampling  periods  ranged  from 
'  10  to  60  minutes  to  prevent  filter 
overloading. 

The  authors  analyzed  all  samples 
using  PIXE.  They  found  Si  on  all  18 
blanks.  Of  68  initial  sample  sets,  they 
discarded  16  (11  due  to  test 
malfunctions  and  5  due  to  outside 
loadings  less  than  10  times  the  mean 
blank  level  and  inside  loadings  at  or 
below  the  blank  level).  They  corrected 
the  remaining  52  sample  sets  for  blank 
value,  and  then  tabulated  by  inside  and 
outside  niter  weights,  inside  and 
outside  sample  volume,  and  associated 
WPFs.  Since  nearly  all  of  the  dust  was 
of  respirable  size,  the  authors  did  not 
report  results  for  the  total  dust  samples. 
Comparing  the  sampling  results  with 
the  mean  blank  levels,  the  investigators 
stated  that  the  analytical  confidence 
limits  of  the  data  were  poor,  with  only 
1 1  samples  being  better  than  plus  or 
minus  25%.  The  authors  considered 
samples  with  inside  concentrations 
greater  than  1,000  times  the  mean  field 
blank  to  be  an  accurate  indicator  of  the 
respirator's  performance  capability; 
seventeen  sample  sets  met  this  criteria, 
but  they  removed  two  samples  WPF 
calculation  database  as  outliers.  For  the 
remaining  15  samples,  the  GM  WPF  was 
4,076,  the  GSD  was  2.3.  and  the  fifth 
percentile  WPF  was  1,038. 

The  authors  concluded  that  WPFs 
generated  from  sample  sets  with  light 
outside  dust  loadings  significantly 


underestimated  respirator  performance: 
higher  outside  sample  loadings 
appeared  to  be  less  influenced  by  non- 
respirator  variables.  The  investigators 
judged  WPF  estimates  derived  from  data 
subsets  with  higher  outside  filter 
loadings  as  providing  a  better  indication 
of  respirator  performance  capability. 
The  authors  also  discussed  an  apparent 
correlation  between  WPFs  and  outside 
filter  loadings  (i.e.,  a  higher  loading 
equaled  higher  a  WPF  until  reaching  a 
plateau  about  600  times  the  mean  blank 
value);  however,  the  correlation 
between  WPFs  and  outside 
concentrations  was  not  statistically 
significant.  In  addition,  the  effect  of 
higher  versus  lower  helmet  airflow  rate 
on  sample  results  and  WPFs  was  not 
significant.  They  also  discussed  the 
daily  and  overall  WPFs  achieved  when 
using  time-weighted-averages  for  the 
calculations.  They  concluded  that  their 
data  supported  the  ANSI  Z88.2 
proposed  APF  of  1 ,000  for  loose-fitting 
SARs  with  hoods  or  helmets. 

Study  20.  At  the  1989  AIHCE,  A.R. 
Johnston,  C.E.  Cohon,  D.W.  Stokes.  H.E. 
Mullins,  and  C.R.  Rhoe  presented  a 
WPF  study  on  a  3M  W-8000  Whitecap 
n  SAR  with  a  helmet,  and  equipped 
with  a  breathing  tube  (W-5114),  a 
compressed  air  hose  (W-9435),  and 
either  a  vortex  cooling  assembly  (W- 
2862)  or  air  regulating  valve  (W-2907) 
(Ex.  1-64-37).  They  evaluated  exposure 
to  iron  (Fe)  dust  and  silicon  (Si)  dust  for 
six  workers  involved  in  grinding  iron 
parts  at  a  foundry.  Air  supply  pressure 
was  60  psi  with  the  vortex  cooler  or  25 
psi  with  the  regulating  valve,  thereby 
maintaining  a  helmet  airflow  rate  of  6.7 
cfm  throughout  the  test.  They  did  not 
mention  employee  selection  procedures, 
previous  use  of  respiratory  protection, 
provision  of  training,  or  respirator 
donning  and  doffing  procedures.  They 
verified  air  supply  pressiu^;  valve 
settings;  and  integrity  of  the  respirator, 
connections,  and  sampling  train  before 
starting  the  sampling  pumps.  They 
stopped  the  samplers  before 
discormecting  the  respirator  from  the  air 
supply;  they  then  took  the  participants 
to  a  clean  area  to  remove  the  sampling 
cassette.  The  investigators  observed  the 
employees  on  a  one-on-one  basis  during 
sampling,  and  used  field  blanks  to 
evaluate  possible  contamination  due  to 
sample  handling. 

The  inside-the-facepiece  sampling     » 
train  consisted  of  a  25  mm  cassette 
containing  a  0.8  micron  pore  size 
polycarbonate  filter.  The  authors 
attached  the  cassette  to  a  Liu  probe 
installed  into  the  faceshield 
approximately  midway  between  the 
nose  and  mouth;  it  extended  a  few 
millimeters  into  the  helmet.  They 
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collected  inside-the-facepiece  samples 
at  an  airflow  rate  of  2  Lpm.  The  outside- 
the-facepiece  sampling  train  also  used 
25  mm  cassettes  containing  0.8  micron 
pore  size  polycarbonate  filters.  The 
investigators  collected  outside  samples 
as  respirable  dust  using  a  MSA  or 
Bendix  cyclone  operating  at  an  airflow 
rate  of  1.7  Lpm;  however,  they  did  not 
mention  the  location  of  the  outside 
sample  cassette.  They  collected  area 
samples  for  particle  size  analysis  using 
cellulose  acetate  filters  and  a  personal 
sampling  pump  operating  at  2  Lpm. 
They  calibrated  the  sampling  pumps  at 
least  three  times  a  day,  but  did  not 
mention  specific  calibration  times. 

The  authors  analyzed  the  samples  for 
Fe  and  Si  using  proton  induced  x-ray 
emission  (FIXE)  analysis.  Having 
detected  Fe  and  Si  on  the  field  blanks, 
they  used  the  mean  blank  value  to 
correct  inside-  and  outside-the-facepiece 
sample  weights.  They  used  optical 
microscopy  to  determine  mean  particle 
size  range  from  6  area  samples.  The 
investigators  presented  no  data  for 
individual  inside-  and  outside-the- 
facepiece  concentrations,  and  associated 
WPFs;  however,  they  did  provide  the 
range  of  outside  sampling 
measurements,  and  the  overall  average 
outside  concentration,  for  both  analytes. 
While  they  presented  the  range  of 
inside-the-facepiece  concentrations, 
they  did  not  report  the  average  inside 
concentrations.  Outside  samples 
averaged  1,500  iigjm^  for  iron  dust,  and 
ranged  from  less  than  100  to  2,800  \ig/ 
m*.  Outside  samples  for  silicon 
averaged  about  1.000  ^g/m\  with  a 
range  from  less  than  100  to  1,500  ^g/m^. 
Inside  concentrations  were  at  or  near 
the  detection  limits  for  both  elements. 
For  the  39  samples  with  values  greater 
than  25  times  the  field  blank,  the 
authors  reported  a  GM  WPF  of  273,  a 
GSD  of  5.7,  and  a  fifth  percentile  of  39. 
For  samples  with  outside  filter  weights 
greater  than  750  times  the  field  blank, 
they  reported  a  GM  WPF  of  1.012.  a 
GSD  of  2.6.  and  a  fifth  percentile  of  199. 
The  investigators  found  a  significant 
correlation  between  mean  filter  weights 
and  WPFs;  this  correlation  did  not 
plateau  at  higher  filter  loadings.  The 
authors  stated  that  their  measurements 
never  reached  a  level  at  which  the 
protection  factors  were  independent  of 
the  outside  filter  weight.  They 
concluded  that  the  relatively  low 
sample  loadings  resulted  in  WPFs  that 
significantly  underestimated  the 
respirator's  performance.  They  stated 
that,  in  the  case  of  SARs,  the 
researchers: 

*   '   *  should  attempt  to  target  outside 
loadings  of  at  least  1000  times  the  anticipated 


analytical  detection  limit.  If  we  do  not,  the 
data  we  get  is  likely  to  reflect  limitations  of 
our  sampling  and  analysis  procedures,  rather 
than  the  respirators  we  are  testing. 

Study  19.  At  the  1993  AIHCE,  C.E. 
Colton,  H.E.  Mullins,  and  J.O.  Bidwell 
of  3M  presented  a  WPF  study  on  the  3M 
Snapcap  W-3256  airline  respirator  (TC 
19C-70)  with  a  loose-fitting  hood,  fitted 
with  a  W-3258  hard  hat,  W-5114 
breathing  tube,  W-2862  vortex  tube  air 
regulating  valve,  and  50-100  feet  of  W- 
9435  compressed-air  hose  (Ex  1-64- 
17).  They  measured  exposure  to  silica 
(Si)  for  four  workers  involved  in  furnace 
teardown  at  a  foimdry.  The  respirators 
were  operated  at  an  air  pressure  of  75 
psi,  with  the  participants  were 
permitted  to  regidate  the  airflow  rate  to 
a  comfortable  level.  The  authors  later 
determined  that  this  level  was  8-9  cfm. 
The  job  task  consisted  of  using 
pneumatic  chippers  to  remove  the 
furnace  wall  and  bottom.  Pieces  of  wall 
and  bottom  either  fell  into  or  were 
shoveled  into  a  barrel  for  removal.  The 
employees  then  vacuumed  of  the 
furnace  bottom.  The  job  consumed  most 
of  the  eight-hour  shift.  Since  the  furnace 
was  warm  and  the  work  was  physical, 
the  employees  worked  in  pairs  for  about 
one  hour  before  switching  with  other 
employees;  therefore,  sampling  times 
varied  over  the  two  separate  days  of  the 
study.  Participants  normally  wore  air- 
line respirators.  The  investigators 
informed  them  of  the  study's  purpose, 
procedures,  and  their  role,  and  provided 
them  with  instruction  on  the  proper 
donning,  fitting,  and  operation  of  the 
respirator:  however,  the  authors  did  not 
mention  fit  testing  the  participants.  The 
investigators  observed  the  employees  on 
a  one-on-one  basis  during  sampling.  The 
employees  donned  and  doffed  the 
respirators  and  sampling  trains  in  a 
clean  area,  and  the  investigators 
checked  the  integrity  of  the  respirator 
and  sampling  train  before  the  respirator 
was  connected  to  the  air  supply.  The 
authors  started  the  sampling  pump  after 
connecting  the  respirator  to  the  air  line, 
and  stopped  the  pump  before 
disconnecting  the  respirator  from  the  air 
supply.  They  used  field  blanks  to 
evaluate  the  possibility  of 
contamination  from  handling  the 
samples. 

Inside-  and  outside-the-facepiece 
samples  were  collected  in  25  nun  three- 
piece  cassettes  containing  0.8  micron 
pore  size  polycarbonate  filters  and 
porous  plastic  back-up  pads.  Inside-the- 
facepiece  cassettes  were  attached  to  the 
inside  of  the  hood,  directly  across  from 
the  employee's  mouth,  with  the  cassette 
pointed  toward  the  employee.  A  nylon 
Liu  probe  was  attached  to  the  inside 
cassette,  and  a  sample  line  ran  through 


the  elasticized  inner  shroud  and  out  to 
the  sampling  pump;  the  inside  sampling 
flow  rate  was  2  Lpm.  Outside-the- 
facepiece  samples  were  collected  as 
respirable  dust  through  use  of  a  10  mm 
nylon  cyclone;  the  outside  sampling 
flow  rate  was  1.7  Lpm.  The  authors  do 
not  mention  the  location  of  the  outside 
sampling  cassettes,  or  what  method  they 
used  to  conduct  particle  size  sampling. 

The  investigators  used  FIXE  to 
analyze  collected  samples  for  Si; 
however,  overloading  of  many  of  the 
outside-the-facepiece  samples  prevented 
PDCE  analysis,  requiring  analysis  of 
these  samples  by  Inductively  Coupled 
Plasma  (ICP)  spectroscopy.  "The  authors 
made  no  field  blank  adjustments  to  the 
measured  Sample  weights  (i.e..  Si  was 
not  detected  on  the  field  blanks).  The 
investigators  intended  to  invalidate 
sample  pairs  with  an  outside  filter 
weight  less  than  1,001  times  the  field 
blank  value,  or  limit  of  detection  if  the 
field  blank  value  was  zero;  all  outside 
sample  weights  were  more  that  10,000 
times  the  detection  limit.  In  addition, 
they  rejected  sample  pairs  with  inside 
sample  weights  that  were  less  than  the 
mean  blank  value.  They  did  not 
mention  correcting  inside-the-facepiece 
values  for  pulmonary  retention  of 
particles,  or  how  they  managed  sample 
results  that  were  below  the  analytical 
detection  limit.  Particle  size  analysis 
showed  the  contaminant  to  be  "a  dust 
with  over  50  percent  of  the  mass  greater 
than  10  ^m."  The  authors  established  a 
correlation  between  the  PDCE  and  ICP 
analytical  methods  by  analyzing  37 
samples  using  both  methods.  They 
developed  a  linear  regression  equation 
that  permitted  FIXE  equivalents  to  be 
predicted  from  the  ICP  resiUts.  They 
reviewed  the  WPF  results  using:  The 
ICP  results  for  the  outside 
concentrations,  and  FIXE  results  for  the 
inside  concentrations;  and  the 
regression  to  predict  FIXE  equivalents 
for  the  outside  concentrations,  and  FIXE 
residts  for  the  inside  concentrations. 

The  authors  calculated  WPFs  a6d 
checked  the  resulting  values  for  outliers 
at  the  99%  confidence  level.  They  did 
not  provide  individual  inside-  and 
outside-the-facepiece  concentrations, 
but  instead  reported  an  overall  range  of 
inside  and  outside  concentrations,  along 
with  the  ranges'  associated  GM  and 
GSD.  In  addition,  the  authors  did  not 
provide  individual  WPF  values,  but 
presented  calculated  WPFs  as  an  overall 
fifth  percentile  WPF,  GM,  and  GSD  for 
each  of  the  2  days,  based  on  both 
methods  discussed  above  (i.e.,  ICP  and 
FIXE  equivalent).  They  found  that  the 
two  methods  gave  similar  results.  Using 
the  equivalent  FIXE  values  [i.e., 
calculated  from  ICP  values),  and  the 
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FIXE  in-fecepiece  values,  the  GM  WPF 
was  10,344,  the  GSD  was  2.5.  and  the 
fifth  percentile  WPF  was  2290.  The 
authors  stated  that  the  loose-fitting  hood 
performed  differently  than  a  loose- 
fitting  PAPR,  and  this  difference  should 
be  reflected  in  the  APF  assigned.  In 
addition,  they  briefly  discussed  a 
comparison  of  the  study  results  with  the 
results  of  several  other  PAPR  and  air- 
line respirator  studies. 

Study  25.  In  2001,  T.J.  Nelson,  T.H. 
Wheeler,  and  T.S.  Mustard  published  a 
WPF  study  of  a  supplied-air  hood  (Ex. 
3-6).  They  measured  exposure  to 
strontium  (Sr)  for  19  painters  and 
helpers  involved  in  sanding  and 
painting  operations  on  several  types  of 
aircraft.  They  judged  the  work  rate  to  be 
light  to  moderate.  Prior  to  sampling, 
they  informed  the  employees  about  the 
study,  and  instructed  them  to  remain 
connected  to  the  air  supply  during 
calibration  and  sampling.  The 
participants  used  a  3M  H-422  series 
supplied-air  hood,  equipped  with  an 
outer  bib  with  an  inner  shroud  and  hard 
hat,  H-420  hood,  W-3258  hard  hat,  W- 
2878  suspension,  50  feet  of  W-9435 
hose,  and  either  the  W-2862  vortex 
cooling  assembly  or  the  W-2863  vortex 
heating  assembly.  The  investigators 
regulated  the  supply  air  pressiu^  to 
between  60  and  80  psi.  Employees 
donned  the  hoods  in  the  work  area,  but 
investigators  did  not  attach  the 
sampling  cassettes  lutil  after  the 
employees  connected  the  hood  to  the  air 
supply  and  airflow  began.  They  used 
field  blanks  to  identify  possible 
contamination  due  to  handling,  storage 
or  shipment.  In  addition,  they  used 
manufacturer's  blanks  to  detect 
contamination  from  manufacture  of  the 
filter,  and  a  system  blank  to  determine 
if  contamination  was  present  in  the  air 
supply. 

The  investigators  collected  inside- 
and  outside-the-facepiece  samples  using 
37  mm  or  25  mm  three-piece  cassettes 
containing  mixed  cellulose  ester  filters. 
The  first  19  samples  [i.e.,  collected 
during  sanding)  utilized  37  mm 
cassettes/filters,  but  half  of  the  outside 
samples  had  no  detectable  Sr.  To 
increase  analytical  sensitivity,  they 
collected  the  remaining  18  samples  with 
25  mm  cassettes  and  filters.  Once  the 
employee  was  connected  to  the  air 
supply,  they  attached  a  sampling 
cassette  inside  the  hood  at  a  point 
midway  between  the  nose  and  mouth, 
and  to  the  side  of  the  face.  They  then 
uncapped  the  cassette  and  connected  a 
Liu  probe  to  the  cassette  inlet.  The 
authors  placed  the  outside  cassette  in 
the  lapel  area  and  pointed  it  forward 
and  dovtrn.  They  started  the  sampling 
pimips  simultaneously,  and  performed 


in-line  calibration.  They  collected 
samples  at  an  airflow  rate  of  2  Lpm.  for 
a  period  consisting  of  2  hours  for 
sanding  and  90  minutes  for  painting.  At 
the  end  of  sampling  p>eriod,  they  in-line 
calibrated  the  pumps,  stopped  the 
pumps,  capped  and  removed  the 
cassettes,  and  the  employees 
disconnected  and  doffed  the  hood.  They 
collected  the  system  blank  by  mounting 
a  cassette  m  an  operating  hood  that  was 
located  away  from  the  work  area,  and 
sampled  air  from  inside  the  hood  at  2 
Lpm  for  2  hours  The  authors  did  not 
mention  making  a  particle  size 
determination. 

The  investigators  analyzed  the 
outside-the-facepiece  samples  and  one 
of  the  manufacturer's  blaniks  using 
NIOSH  Method  7300.  They  used  FIXE 
analysis  for  the  inside-the-facepiece 
samples,  field  blanks,  system  blank,  and 
the  other  manufacturer's  blank.  They 
tabulated  the  sampling  results  by  date, 
activity,  employee,  sample  time,  inside 
and  outside  sampled  volumes,  inside 
and  outside  concentrations,  and  WPF. 
The  authors  reported  thirty-one 
individual  inside-  and  outside-the- 
facepiece  concentrations.  However,  the 
results  of  the  outside  samples  obtained 
during  sanding  operations  were  only  30 
times  greater  than  the  inside  sample 
values.  Therefore,  the  authors  did  not 
consider  the  data  from  the  sanding 
operations  to  be  a  very  useful  indicator 
of  respirator  performance,  and  they  did 
not  calculate  WPFs  for  the  initial  19 
sanding  samples.  Of  the  remaining  18 
painting  samples,  they  calculated  WPFs 
for  only  15  samples,  after  discarding  3 
samples  due  to  sampling  errors.  The  Sr 
levels  measured  outside  of  the  respirator 
ranged  from  340  to  24,529  ng/m^,  but 
the  investigators  found  no  detectable 
amoimts  of  Sr  on  any  inside-the- 
facepiece  sample.  Therefore,  the  authors 
could  not  directly  determine  WPFs  for 
the  respirator.  However,  they  estimated 
WPFs  by  substituting  the  limit  of 
detection  for  the  inside  concentration 
values.  This  procedure  resulted  in 
estimated  WPFs  that  ranged  from  more 
than  920  to  52,000.  The  authors 
concludedthat  their  study  W£is  "*   *   * 
consistent  with  other  simulated  and 
WPF  studies  in  that  the  ANSI  Z88.2 
WPF  of  1000  is  supported." 

8.  SWPF  Studies— Type  CE  Abrasive 
Blasting  Respirators 

Bullard.  1995  LLNL  Evaluation. 
During  the  development  of  the  Interim 
Final  Standard  for  Lead  (Pb)  in 
Construction  (1926.25;  1996)  and  the 
Final  Respiratory  Protection  Standard 
(63  FR  1152;  1998),  the  E.D.  Bullard 
Company  (Bullard)  expressed  concern 
about  the  APF  of  25  for  Type  CE 


respirators.  The  concern  was  that  the 
interim  final  lead  rule,  as  issued,  went 
far  beyond  the  HUD  guidelines  by 
assigning  a  different  and  lower 
protection  factor  to  Type  CE  respirators 
than  the  HUD  guidelines,  which 
incorporated  the  general  industry 
standard  at  29  CFR  §  1910.1025.  Bullard 
maintained  that  its  Model  77  and  88 
respirators  provide  much  greater 
protection,  and  sought  to  have  the  APF 
for  these  models  elevated  to  1,000  in  the 
Lead  in  Construction  Standard.  OSHA 
agreed  to  provide  Bullard  with  the  relief 
sought  only  if  it  contracted  with  an 
acceptable  third  party  to  design, 
monitor,  and  interpret  the  results  of  a 
simulated  workplace  study  of  these 
models  ujider  an  appropriate  and 
acceptable  test  protocol.  As  a  condition 
for  granting  that  relief,  the  study  had  to 
demonstrate  that  the  abrasive  blasting 
respirators  achieved,  at  a  minimum,  a 
protection  factor  rating  of  at  least  20,000 
and  maintained  positive  pressure 
throughout  the  testing. 

Bullard  contracted  with  Lawrence 
Livermore  National  Laboratory  (LLNL) 
which  designed,  conducted,  and 
interpreted  the  results  of  the  SWPF 
study,  based  on  a  protocol  that  was 
acceptable  to  OSHA.  The  LLNL  informal 
report  resulting  from  the  testing 
indicated  (based  on  computerized  data 
backed  up  by  strip  chart  recordings)  that 
the  two  Bullard  abrasive  blast 
respirators  achieved  a  minimum 
protection  factor  of  40,000  and 
maintained  positive  pressure      _ 
throughout  the  testing.  ^ 

Therefore,  the  SWPF  study  conducted 
by  LLNL  demonstrated  that,  if  used 
properly,  the  Bullard  respirators  were 
acceptable  for  lead  exposures  that  are 
less  than  or  equal  to  1,000  times  the  PEL 
(50,000  Jig/m^).  In  an  August  30,  1995 
memo  to  its  Regional  Administrators, 
OSHA  recognized  that  the  SWPF  study 
results  indicated  that  an  APF  greater 
than  25  was  appropriate  for  the  Bullard 
Model  77  and  Model  88  respirators,  and 
the  Agency  granted  these  models  an 
interim  APF  of  1 ,000  when  used  for  lead 
in  construction  (Ex.  3-8—4;  memo  to 
RAs  dated  8/30/95).  However,  the  memo 
also  noted  that  the  Agency  was  aware  of 
other  data  and  at  least  one  field  study 
showing  that  in  the  workplace  these 
respirators  may  provide  considerably 
less  protection  when  used  in  ways  that 
do  not  conform  to  the  manufactiirer's 
specifications  [e.g.,  the  air  supply  hose 
is  too  long;  the  hose  diameter  is 
incorrect;  the  manufacturer's  specified 
air  pressure  is  not  maintained)  or  that 
do  not  comply  with  the  requirements  of 
paragraphs  (b),  (d),  (e)  and  (f)  of 
1910.134  [e.g.,  the  respirator  is  not 
inspected  frequenUy  enough  for 
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possible  deterioration).  The  memo 
further  stated  that  respirators  will 
provide  less  protection  than  they  are 
capable  of,  when  used  improperly  (e.g., 
donning  and  dofHng  the  respirators 
while  still  in  containment; 
disconnecting  the  air  hose  prior  to 
leaving  the  exposure  area).  In  addition, 
these  respirators  are  used  in  extreme 
conditions  during  construction 
activities  (e.g.,  substantial  and. 
sometimes  rapid,  deterioration  caused 
by  high-speed  "bounceback"  of  the 
abrasive  blasting  material;  very  high 
levels  of  exposure).  The  impact  of 
"bounceback"  on  the  integrity  of  the 
respirator  was  not  evaluated  in  the 
LLNL  SWPF  study  since  the  study 
challenge  agent  was  a  liquid,  not  a 
particulate  (which  is  typically  the  type 
of  contaminant  found  in  workplaces). 
Also,  because  these  respirators  may,  at 
times,  be  used  near  the  limits  of  their 
protective  capability,  workers  wearing 
these  respirators  in  abrasive  blasting 
operations  could  receive  acute 
exposures  if  the  respirators  do  not 
perform  properly.  Therefore, 
performance  consonant  with  the 
elevated  APF  can  only  be  assured  when 
the  respirators  are  properly  used. 

As  a  result  of  the  above.  OSHA 
adopted  a  modified  enforcement  policy 
for  these  two  respirators.  This  policy 
was  limited  to  the  Lead  in  Construction 
Standard  (29  CFR  1926.62)  and  applied 
only  to  the  Bullard  Models  77  and  88. 
Also,  the  interim  APF  of  1,000  was 
pending  until  a  final  APF  for  this  class 
of  respirators  could  be  determined 
through  this  rulemaking.  Since  OSHA 
believes  that  proper  use  of  these 
respirators  is  imperative,  the  policy 
made  it  clear  that  the  Agency  would  be 
very  strict  in  assuring  that  these 
respirators  are  used  in  accordance  with 
the  manufacturer's  specifications  and 
the  requirements  of  1926.62. 

Clemco  Apollo  Models  20  and  60  and 
3M  Whitecap  11.  With  the  assistance  of 
the  Industrial  Safety  Equipment 
Association  (ISEA).  other  respirator 
manufacturers  of  Type-CE,  continuous- 
flow,  abrasive  blasting  respirators 
covered  by  the  Lead  in  Construction 
Standard  were  contacted.  By 
participating  in  a  similar  study,  these 
manufacturers  were  provided  with  an 
equal  opportunity  to  obtain  the  same 
relief  afforded  to  Bullard.  The  Clemco 
Apollo  Models  20  and  60  and  the  3M 
Whitecap  II  were  tested  under 
conditions  similar  to  the  Bullard  Model 
77and  88  study.  Based  on  the  results  of 
the  studies,  OSHA  granted  the 
respirators  the  interim  APF  of  1 ,000, 
and  developed  the  same  enforcement 
policy  for  Clemco  (Ex.  3-7-4;  memo  to 
Regional  Administrators  dated  03/31/ 


97)  and  3M  (Ex.  3-9-3;  memo  to 
Regional  Administrators  dated  12/08/ 
98).  Again,  the  interim  APF  was 
contingent  on  the  final  APF  for  these 
respirators  being  determined  through 
this  rulemaking. 

9.  SWPF  Studies— N95  Air-P\mfying 
Respirators 

NIOSH  N95  Chamber  Studies.  In 
1999,  NIOSH  conducted  a  chamber 
study  of  N95  respirators  and  statistically 
analyzed  the  respirators'  performance 
(Ex.  4-14).  The  study  involved  twenty- 
five  subjects  meeting  the  criteria  of  the 
LANL  respirator  panel.  Twenty-one 
respirators  were  tested  and  included 
twenty  filtering-facepiece  and  one 
elastomeric  half-mask.  Each  test 
involved  a  sequence  of  six  sedentary- 
type  exercises:  Normal  breathing,  deep 
breathing,  moving  the  head  side  to  side, 
moving  the  head  up  emd  down,  reading 
the  rainbow  passage  out  loud,  and 
normal  breathing.  Each  exercise  took 
about  80  seconds.  For  all  tests,  the 
subjects  donned  the  respirator  and 
conducted  a  user  seal  check  in 
accordance  with  the  manufacturer's 
instructions.  After  each  test,  the  test 
operator  returned  the  respirator  to  its 
original  pre-test  configxiration  (e.g., 
strap  was  loosened).  The  investigators 
used  a  PortaCount  Plus,  a  condensation 
nucleus  type  of  particle  detector,  to 
determine  the  protection  factor  by 
measuring  both  the  challenge  aerosol 
(i.e.,  ambient  aerosol)  and  the  aerosol 
penetrating  the  respirator. 

The  total  penetration  of  an  aerosol 
into  a  respirator  includes  the 
penetration  through  the  filter  media  in 
addition  to  that  resulting  from  face  seal 
leakage.  To  determine  face  seal  leakage, 
the  study  authors  subtracted  estimated 
filter  media  penetration  from  the  total 
observed  penetration.  Filter  media 
penetration  was  ascertained  by  separate 
testing  performed  on  the  filter  media 
after  human  subject  testing.  Testing  was 
conducted  at  an  airflow  rate  of  31.4 
Lpm,  as  determined  from  a  volume- 
weighted  average  cycle  having  a  peak 
flow  rate  of  40  Lpm.  The  same 
penetration  for  a  given  media  was 
subtracted  from  the  total  penetration  for 
all  subjects  using  a  respirator  with  that 
media.  Calculating  face  seal  leakage  in 
this  manner  assumes  all  subjects  have 
the  same  constant,  volumetric  flow  rate 
through  the  respirator.  The  authors  also 
summarized  total  penetration  and  face 
seal  leakage  penetrations.  The  95th 
percentiles  presented  by  NIOSH  were 
based  on  a  formula  using  the  geometric 
mean  and  geometric  standard  deviation, 
and  assumes  the  distribution  to  be  log 
normal. 


LLNL  Study  of  Four  N95  Filtering 
Facepiece  Respirators.  At  OSHA's 
request,  researchers  at  LLNL  conducted 
chamber  testing  on  four  of  the  same 
commercial  N95  filtering  facepiece  half- 
mask  respirators  used  in  the  NiOSH 
study  (Ex.  4-14).  The  four  N95  filtering 
facepieces  selected  by  OSHA  for  study 
were:  3M  Model  8210,  3M  Model  8511. 
Wilson  Model  9501,  and  MSA  Affinity 
Ultra  (formerly  Uvex/Pro  Tech  Model 
4010).  Six  subjects  (three  male,  three 
female)  with  six  different  face 
dimensions  (according  to  lip  length) 
used  each  filtering  facepiece.  These 
subjects  represented  six  different  boxes 
on  the  Los  Alamos  National  Laboratory 
half-mask  test  panel  (Boxes  4,  5,  7,  8,  9, 
and  10).  Subjects  used  the 
manufacturer's  instructions  prior  to 
donning  the  respirator.  Each  subject 
tested  each  respirator  4  times,  for  a  total 
of  16  tests  per  subject  and  96  tests 
overall.  The  investigators  probed  the 
respirators  in  the  area  of  the  nose,  using 
the  TSI  fit-test  probe  kit,  and  measured 
penetration  values  with  a  TSI 
PortaCount  Model  8020.  They  used 
ambient  room  aerosol  as  the  challenge 
atmosphere  and  monitored  it 
continuously  during  testing  with  a 
second  PortaCount.  They  used  room 
aerosol  at  concentrations  greater  that 
2,000  particles/cc.  Subjects  removed  the 
filtering  facepiece  at  the  conclusion  of 
each  test  and.  after  approximately  2 
minutes,  redonned  the  same  unit.  The 
test  operator  restored  the  respirator  to 
pre-test  configuration  (e.g.,  straps  were 
loosened)  after  each  donning.  Each  test 
consisted  of  nine  exercises:  normal 
breathing,  deep  breathing,  side-to-side 
head  movement,  up  and  down  head 
movement,  reading  the  rainbow  passage, 
normal  breathing,  scooping  rocks 
between  buckets,  stacking  30-pound 
concrete  blocks  and  normal  breathing. 
Subjects  performed  each  exercise  for  80 
seconds,  with  a  20-second  instrument 
purge  cycle  and  60  seconds  of  data 
collection  per  exercise. 

For  each  model  of  respirator,  the 
investigators  used  the  size  that  showed 
the  least  penetration  when  the  subject 
performed  a  60-second  reading  of  the 
rainbow  passage.  This  was  a  change 
from  using  the  penetration  measured 
during  normal  breathing  (as  done  in  the 
original  NIOSH  tests),  and  was  chosen 
because  reading  is  frequently  found  to 
be  an  exercise  that  permits  high 
penetration.  A  60-second  normal 
breathing  fit  test  was  performed  in 
addition  to  the  reading  fit  test.  Multiple 
fit  tests  (both  reading  and  normal 
breathing)  were  performed,  if  necessary, 
to  select  a  model  size.  Once  fitted,  each 
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subject  completed  four  full  nine- 
exercise  tests. 

The  NIOSH  penetration  results 
without  fit-testing  were  compared  to  the 
LLNL  test  results.  In  general,  the 
investigators  found  good  agreement 
between  the  two  studies,  with  the  range 
of  penetrations  being  similar  in  both 
studies.  However,  two  differences  were 
noted.  For  one  model,  (referred  to  by  the 
researchers  as  Model  D),  the  OSHA/ 
LLNL  study  result  indicated  slightly 
more  penetration  than  was  observed  in 
the  NIOSH  study.  While  the  minimum 
penetration  for  Model  D  was  2  in  both 
studies,  the  maximiun  penetration  was 
460  in  the  CSHA/LLNL  study  compared 
to  370  in  the  NIOSH  study.  However, 
both  studies  showed  this  respirator  to  be 
in  the  low  performance  range  of 
penetrations.  The  researchers  believed 
that  this  could  be  attributed  to  a  poor- 
fitting  individual  that  participated  in 
the  larger  NIOSH  study,  but  whose  fit 
factor  attributes  were  not  represented  by 
any  participants  in  the  smaller  OSHA/ 
LLNL  study.  They  also  noted  that  the 
design  features  of  Model  D.  such  as  its 
folded  shape  and  the  plastic  nose  clip, 
may  explain  this  respirator's  poor 
periformance.  Fmlhermore.  while  this 
respirator  was  available  in  three  sizes,  it 
was  veiy  difficult  to  determine  which 
size  provided  the  best  fit  for  several  of 
the  subjects. 

The  LLNL  penetration  result  for 
another  respirator,  referred  to  by  the 
researchers  as  Model  A,  was  slightly 
better  than  the  NIOSH  result  for  the 
same  respirator.  The  LLNL  researchers 
believed  that  the  lower  penetration  they 
measured  for  Model  A  was  possibly  due 
to  the  difference  in  model  size/fit 
selection  criteria  between  the  NIOSH 
tests  and  the  LLNL  tests  (discussed 
above).  Again,  they  felt  that  another 
possible  reason  could  have  been  a  poor- 
fitting  individual  in  the  larger  NIOSH 
study  that  was  not  represented  by  the 
smaller  OSIL\/LLNL  study. 

The  LLNL  researchers  further 
investigated  the  apparent  difference 
between  the  LLNL  and  NIOSH  results 
for  Model  A.  They  foiuid  that 
eliminating  subjects  with  poorly-fitting 


respirators  significantly  affects  results. 
For  example,  a  subject  was  started  in  the 
LLNL/OSHA  test  but  was  not  tested 
because  the  investigators  were  unable  to 
maintain  a  proper  fit  on  the  individual 
when  using  Model  A  (i.e..  it  fell 
completely  off  the  nose  of  the  subject 
upon  donning).  If  tested,  this  subject  or 
another  less  obvious  subject  who 
experienced  poor  fit.  coiild  have  skewed 
the  results  of  the  LLNL/OSHA  N95 
evaluation  significantly.  The  LLNL 
researchers  believed  that  this  latter 
analysis  illustrates  the  potential 
influence  of  a  single  outlier  on  the 
overall  results  of  a  study.  The 
advantages  of  controlled  SWPF  testing 
are  apparent  in  this  example. 

10.  SWPF  Studies— PAPRs  and  SARs 

ORC  Study  on  Respirators  Used  in  the 
Pharmaceutical  Industry.  Before  the 
publication  of  the  final  respiratory 
protection  standard.  Organization 
Resources  Coimselors,  Inc.  (ORC)  raised 
an  issue  that  had  been  the  subject  of 
discussions  between  ORC  and  OSHA  for 
several  years.  In  1997,  ORC  and  a  group 
of  its  member  companies  sponsored  a 
study  of  certain  models  of  powered  air- 
piuifying  and  supplied-air  respirators  to 
evaluate  the  ability  of  these  respirators 
to  protect  workers  from  exposures  in  the 
pharmaceutical  industries.  The  study, 
"Simulated  Workplace  Protection  Factor 
Study  of  Powered  Air  Purifying  and 
Supplied  Air  Respirators,"  (Ex.  3-4-1) 
was  completed  in  1998,  and  the  initial 
results,  along  with  detailed 
experimental  data,  were  presented  to 
OSHA. 

The  experimental  protocol  used  in  the 
study  was  developed  by  the 
Oi^ganization  Resources  Counselors' 
respirator  task  force,  LLNL  investigators, 
participating  respirator  manufacturers, 
and  representatives  from  NIOSH  and 
OSHA.  The  study  included  a  simulated 
workplace  exercise  protocol  consisting 
of  12  exercises:  normal  breathing, 
twisting  the  head  from  side-to-side, 
moving  the  head  up  and  down,  touching 
toes,  raising  arms  above  the  head, 
twisting  at  the  waist,  nmniug  in  place, 
normal  breathing,  hand  scooping  of 


pebbles,  normal  breathing,  building  a 
concrete  block  wall,  and  normal 
breathing.  Two  exercises,  hand  scooping 
of  pebbles  and  building  a  concrete  block 
wall,  were  included  to  simiilate  tasks  in 
the  pharmaceutical  industry.  Seventeen 
subjects  participated  in  the  evaluation 
of  five  powered  air-purifying  respfrators 
(PAPRs)  and  six  supplied-afr  respirators 
(SARs).  Twelve  tests  were  conducted  for 
each  respirator,  with  the  study  being 
performed  in  the  LLNL  respirator  test 
facility. 

Input  from  OSHA  resulted  in  two 
modifications  to  the  protocol.  It  was 
decided  that  at  least  one  of  the  three 
units  for  each  respirator  model  tested 
would  be  piu-chased  from  the  open 
market  with  the  others  being  supplied 
directly  from  the  manufactiu«r.  A 
second  change  resulted  from  the 
Agency's  interest  in  evaluating  intra- 
personal  variability  in  the  performance 
of  respirators.  This  was  accomplished 
by  testing  one  PAPR  model  and  one 
SAR  model  during  six  wearings  by  a 
single  individual.  No  significant 
-difference  in  respirator  performance  was 
noted  as  a  result  of  these  modifications, 
and  the  overall  results  are  presented 
below. 

The  results  of  the  ORC  study 
indicated  that  although  simulated 
workplace  protection  factOTS  (SWPFs) 
greater  than  one  million  were  recorded 
during  some  of  these  tests,  a  reporting 
limit  of  250,000  was  established  as  the 
highest  value  in  which  reliable 
facepiece  leakage  could  be  detected 
(limit  of  quantification).  The  median 
SWPFs  for  all  respirators,  except  one 
SAR.  were  at  or  above  the  reporting 
limit  of  250,000.  Lower  fifth  percentiles 
were  above  100,000,  with  the  exception 
of  the  one  SAR.  APFs  were  established 
for  each  of  the  1 1  respirators  by  dividing 
the  lower  5th  percentile  by  a  safety 
factor  of  25.  APFs  ranged  from  6,000- 
10,000  for  PAPRs  (including  one  loose- 
fitting  PAPR),  and  3,000-10,000  for 
SARs,  with  the  exception  of  one  device. 
This  SAR  had  lower  5th  percentile  of 
less  than  20  and  an  APF  of  1.  Results 
are  presented  in  the  table  below. 


Table  4.— Summary  of  Simulated  Workplace  Protection  Factor  Results 


Device 

Range  of  SWPFs 

Median  SWPF 

5tti  percentile  SWPF 

PAPR  1   

140,000->250,000 

11,000->250,000 

11,000->250,000 

94,000->250,000 

240->250,000 

68,00O->250,000 

13.00O->250,000 

9,700->250.000 

5,500->250,000 

5->250,000 

>250.000 
>250,000 
>250.000 
>250,000 
>250,000 
>250,000 
>250,000 
>250,000 
>250,000 
GM=1217 

>250,000 

170,000-210,000 

>250,000 

246.000->250.000 

150.000-230.000 

>250.000 

170.000-220,000 

86.000-114.000 

150,000-240,000 

13-18 

PAPR  2 

PAPR  3 

PAPR  4  ^ 

PAPR  5 

SAR  1  

SAR  2 :..... 

SAR  3 ;. 

SAR  4 

SAR  5 
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Table  4.— Summary  of  Simulated  Workplace  Protection  Factor  Results— Continued 


Device 


SAR6 


Range  of  SWPFs 


160.000->250.000 


Median  SWPF 


>250,000 


5tti  percentile  SWPF 


>250,000 


List  of  Respirators 

Powered  Air-Purifying  Respirators  With 
Hoods/Helmets 

(PAPRl)  3M  Whitecap  helmet  with 

chinstrap  with  GVP  blower  (hard 

plastic  helmet  with  bib). 
(PAPR  2)  3M  Snapcap  hood  with 

chinstrap  with  GVP-lOO  blower 

(Tyvek  hood  with  bib). 
(PAPR  3)  Racal  BE-5  (clear  PVC  hood 

with  bib). 
(PAPR  4)  Racal  BE-10  (Polycoated 

Tyvek  hood  with  bib  and  head 

suspension). 

Loose-Fitting  Powered  Air-Purifying 
Respirator 

(PAPR  5)  Racal  BE-12  (Polycoated 
Tyvek  loose-fitting  facepiece). 

Supplied-Air  Respirators 

(SAR  1)  3M  Whitecap  helmet  with 

chinstrap  (hard  plastic  helmet  with 

bib). 
(SAR  2)  3M  Snapcap  hood  with 

chinstrap  (Tyvek  hood  with  bib). 
(SAR  3)  MSA  VERSA-Hood  with  #5- 

613—1  direct  hose  connection  for 

3/8"  hose  system  (Tyvek  hood). 
(SAR  4)  North  Model  85302  TB  (Tyvek 

hood  with  ratchet  head  suspension 

and  bib). 
(SAR  5)  North  Model  85302  T  (Tyvek 

hood  with  ratchet  head 

suspension). 
(SAR  6)  Bullard  CC20TIC  with  20RT 

suspension  and  20NC  chinstrap 

(Tyvek  hood  with  bib). 

Note:  All  PAPRs  tested  with  high- 
efficiency  filters. 


The  study  report  was  finalized  in 
1999,  and  ORG  requested  that  OSHA 
consider  assigning  an  interim  final  APF 
of  1,000  to  the  study's  high-performing 
respirator  models,  with  provisions  for 
an  APF  as  high  as  5,000  based  on 
programmatic  and  environmental 
factors  (Ex.  3—4-3,  1999  conununication 
with  OSHA).  ORG  also  recommended 
that,  because  the  current  NIOSH 
respirator  certification  procedures  are 
not  capable  of  distinguishing  between 
high-performing  PAPRs  and  SARs  (and 
that  some  respirators  may  not  provide 
adequate  protection),  the  study 
methodology  should  be  the  basis  for 
determining  APFs  for  all  respiratory 
protective  equipment  regulated  by 
OSHA. 

In  2000,  ORG  renewed  its  requests. 
They  pointed  out  that  the  study 
demonstrated  that  the  PAPRs  tested, 
including  the  loose-fitting  facepiece 
PAPRs,  were  capable  of  achieving 
protection  factors  of  6,000  to  10,000 
(rather  than  the  APF  of  25  assigned  by 
NIOSH  and  adopted  by  OSHA).  and  that 
the  tested  SARs  achieved  protection 
factors  of  3,000  to  10,000.  However,  one 
tested  SAR  model  did  not  provide  a 
protection  factor  of  25,  demonstrating  to 
the  Agency  the  importance  of  testing 
specific  equipment  being  considered  for 
an  increased  APF  to  assure  the  expected 
protection. 

ORG  asserted  that  new  APFs  for  the 
models  tested  in  the  study  were 
warranted.  They  believed  that  the  study 
results  justified  a  re-evaluation  of  the 
methods  for  assessing  the  ability  of 
PAPRs  and  SARs  to  provide  protection 

Table  5 


against  airborne  particulates,  and  asked 
OSHA  to  issue  a  directive  or  similar 
document  assigning  an  interim  APF  of 
1,000  for  the  SARs  and  PAPRs  that 
tested  successfully  in  the  study.  ORG 
believed  that  SWPF  testing  of  PAPRs 
and  SARs  Wcis  beneficial,  and  strongly 
supported  use  of  a  collaborative 
approach  as  was  pursued  in  developing 
the  study. 

OSHA  permitted  use  of  an  interim 
APF  of  1 ,000  for  9  of  the  1 1  respirators 
tested  and  developed  an  enforcement 
policy  similar  to  that  followed  for  the 
Bullard,  Clemco,  and  3M  respirators 
(Ex.  3-4—4;  2002  memo  to  RAs).  Again, 
the  interim  APFs  are  subject  to  a  final 
APF  determination  resulting  from  this 
rulemaking.  OSHA  requests  conunents 
on  all  aspects  of  this  study. 

LLNUOSHAPAPR  Study.  OSHA 
requested  that  LLNL  conduct  two 
additional  PAPR  studies  using  the 
protocol  of  the  1995-96  ORG  study.  The 
raw  data  fi'om  the  two  evaluations  were 
then  compared  with  the  ORG  SWPF 
study  data. 

A  modified  SWPF  protocol  was  used 
to  test  two  additional  PAPRs,  an  MSA 
OptimAir  and  a  Neoterik,  selected  by 
OSHA.  The  testing  employed  the  same 
exercise  protocol  as  the  ORG  study; 
however,  only  three  test  subjects 
participated  in  the  evaluation.  The  three 
test  subjects  each  performed  four 
separate  donnings  of  each  respirator 
model.  The  50th  and  95th  percentiles  of 
the  penetration  and  protection  factors 
for  the  two  respirators  are  shown  in 
Table  5. 


Respirator  nnodel 

Penetration 

Protection  factor 

SOtb  percentile 

95tti  percentile 

50th  percentile 

95tti  percentile 

MSA  GotimAir 

1.67xl0-''(a) , 

2  74x10-''         '. 

4.08  X  10- »  

250,000(3)  

24,510 

Neoterik                   

1.43  X  10-' 

36,563 

698 

For  the  Neoterik,  SWPFs  of  100  and 
somewhat  less  were  observed  for  the 
running  in  place  and  the  moving  bricks 
(building  a  concrete  block  wall) 
exercises.  The  Neoterik  demonstrated 
SWPFs  near  1 ,000  and  somewhat  less 
for  the  twisting  head  side  to  side, 
moving  the  head  up  and  down,  and 
touching  toes  exercises.  For  the  MSA 
OptimAir,  SWPFs  approaching  100  for 


the  running  in  place  exercise  were 
observed,  while  all  of  the  other 
exercises  resulted  in  SWPFs  of  10,000  or 
greater.  Penetration  levels  by  type  of 
exercise  were  compared  between  the 
OSHA  PAPR  analyses  and  the  ORG 
results.  In  general,  the  comparison 
indicated  that  the  same  exercises 
triggered  increased  penetration  values. 
That  is,  sources  of  penetration  were 


"running-in-place"  (for  both  respirators) 
and  "moving  bricks"  (for  the  Neoterik 
PAPR). 

V.  Health  Effects 

In  a  number  of  previous  rulemakings, 
OSHA  discussed  the  serious  health 
effects  caused  by  exposure  to  airborne 
chemical  hazards  (see,  e.g..  Appendix  A 
of  the  Hazard  Gommunication  Standard 
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at  29  GFR  1910.1200.  and  the  preambles 
to  any  of  the  Agency's  substance- 
specific  standards  codified  at  29  GFR 
1910.1001  to  1910.1052).  When  OSHA 
promulgates  a  new  or  revised  PEL  for  a 
chemical  air  contaminant,  (e.g..  Arsenic, 
29  GFR  1910.1018;  Asbestos,  29  GFR 
1910.1001;  Benzene,  29  GFR  1910.1028; 
Lead,  29  GFR  1910.1025;  Ethylene 
Oxide,  29  GFR  1910.1047),  it  determines 
at  what  level  of  exposure  to  the 
contaminant  employees  develop  serious 
health  effects  (e.g.,  exposure  to  the 
contaminant  is  life-threatening,  causes 
permanent  damage,  or  significantly 
impairs  employees'  ability  to  perform 
their  jobs  safely). 

As  discussed  in  Section  VI, 
"Summary  of  the  Final  Economic 
Analysis,"  of  the  final  Respiratory 
Protection  Standard  (63  FR  1171), 
OSHA  estimated  that  improvements  and 
clarifications  made  to  the  previous 
Respiratory  Protection  Standard  would 
prevent,  each  year,  between  843  and 
9,282  (best  estimate,  4,046)  work-related 
injuries  and  illnesses,  and  between  351 
and  1.626  (best  estimate,  932)  work- 
related  deaths  from  cancer  and  chronic 
diseases  such  as  cardiovascular  disease. 
To  support  this  estimate,  OSHA  used  its 
Integrated  Management  Information 
System  database  to  identify  several 
substances  that  had  a  wide  range  of 
adverse  effects,  as  well  as  doctunented 
workplace  exposures  that  exceeded  the 
PELs  for  these  substances.  The  health 
effects  associated  with  exposiue  to  these 
substances  include: 

•  Sudden  death  or  asphyxiation  (e.g., 
from  exposiu-e  to  carbon  monoxide, 
carbon  dioxide); 

•  Loss  of  lung  function  (e.g.,  from 
exposure  to  wood  dust,  welding  fumes, 
manganese  fumes,  copper  fumes,  cobalt 
metal  fumes,  silica); 

•  Gentral  nervous  system 
disturbances  (e.g.,  from  exposure  to 
carbon  monoxide,  trichloroethylene); 

•  Gancer  (e.g.,  from  exposure  to 
chromic  acid,  wood  dust,  silica);  and 

•  Gardiovascular  problems  (e.g.,  from 
exposure  to  carbon  monoxide). 

Fiuthermore,  most  of  the  airborne 
contaminants  measured  as  part  of  the 
workplace  protection  factor  studies 
considered  during  development  of  this 
proposal  cause  serious  health  effects. 
For  example,  acute  limg,  skin,  and  eye 
irritation  occur  as  a  result  of 
occupational  exposm^s  to  styrene,  lead, 
strontium,  benzo(a)pyrene,  and  silica. 
Longer-term  exposures  to  ether 
substances  sampled  in  these  studies 
cause  bone  and  blood  effects  (lead 
particulates),  neurological  effects 
(mercury  fumes),  chronic  lung  damage 
(cotton  dust),  and  cancer  (asbestos  fibers 
and  chromium  particulates). 


The  risk  that  an  employee  will 
experience  an  adverse  health  outcome 
while  exposed  to  a  hazardous  airborne 
substance  is  a  function  of  the  toxicity  or 
hazardous  characteristics  of  the 
substance,  the  concentrations  of  the 
substance  in  the  air,  the  duration  of 
exposure,  the  physiology  of  the 
employee,  and  workplace  conditions. 
These  factors  combined  assist  in 
determination  of  the  type  of  respirator 
selected  to  reduce  an  employee's 
exposiu-e  below  the  PEL  for  the 
hazardous  substance. -Under  many 
workplace-exposure  conditions, 
prevention  of  serious  health  effects 
depends  substantially  on  the  protection 
afforded  to  employees  by  a  respfrator. 

Employers  neeci  the  APFs  provided  in 
this  proposal  to  select  appropriate 
respirators  for  employee  use  when 
engineering  and  work-practice  controls 
are  insufficient  to  maintain  hazardous 
substances  at  safe  levels  in  the 
workplace.  In  this  regard,  the  proposed 
APFs  will  permit  employers  to  select 
respirators  for  employee  protection 
based  on  the  type  of  hazardous 
substance  and  the  level  of  employee 
exposure  to  that  substance,  among  other 
factors'  OSHA  strongly  believes  that 
proper  respirator  selection  using  the 
proposed  APFs  will  protect  employees 
from  overexposure  to  hazardous 
substances,  thus  preventing  the  serious 
health  effects  that  result  frem  such 
overexposure. 

While  APFs  are  an  important  factor  in 
respirator  selection,  employers  must 
consider  other  factors  as  well.  In  this 
regard,  simply  applying  an  APF  to  the 
level  of  an  airborne  contaminant  in  a 
workplace  will  not  ensure  that 
employees  receive  adequate  protection. 
Throughout  the  preamble  of  the  final 
Respiratory  Protection  Standard,  OSHA 
demonstrated  that  adequate  fit  testing, 
proper  respirator  use,  employee 
training,  and  thorough  inspection  and 
maintenance  of  respirators  are  some  of 
the  other  factors  essential  to  an  effective 
respiratory  protection  program.  The 
Agency  believes  that  failure  to  comply 
with  any  of  these  program  requirements 
substantially  increases  the  chance  that 
the  respirator  selected  by  the  employer 
will  not  protect  employees  against 
hazardous  afr  contaminants  because  of 
respirator  malfunction,  excessive 
leakage,  improper  use,  or  some 
combination  of  these  problems. 
Therefore,  employers  should  expect 
respirators  to  provide  effective 
employee  protection  against  the  serious 
health  effects  of  hazardous  airborne 
substances  only  when  they  use  the 
respirators  in  the  context  of  a 
comprehensive  respiratory  protection 
program.  If  respirators  are  to  provide 


employees  with  at  least  the  minimum 
level  of  exposure  protection  listed  in  the 
proposed  APF  table,  employers  must 
comply  with  the  other  respiratory 
protection  requirements  specified  under 
OSHA's  Respiratory  Protection  Standard 
at  29  GFR  1910.134. 

In  this  rulemaking,  OSHA  also  is 
proposing  to  supersede  the  existing  APF 
requirements  in  its  substance-specific 
standards.  By  superceding  these 
requirements,  the  Agency  expects  that 
the  benefits  estimated  for  the  proposed 
APFs  under  the  Respiratory  Protection 
Standard  would  be  available  to 
employers  who  must  select  respirators 
for  employee  use  imder  the  substance- 
specifrc  standards.  In  addition,  OSHA 
would  be  harmonizing  the  APF 
requirements  in  the  substance-specific 
standards  with  the  APF  requirements 
proposed  for  its  Respiratory  Protection 
Standard.  The  Agency  believes  that 
harmonization  would  reduce  confusion 
among  the  regulated  community  and  aid 
in  uniform  application  of  APFs,  while 
maintaining  employee  protection  at 
levels  at  least- as  protective  as  the 
existing  APF  requirements. 

VI.  Summary  of  the  Preliminary 
Economic  and  Regulatory  Flexibility 
Screening  Analysis 

A.  Introduction 

OSHA's  Preliminary  Economic  and 
Regulatory  Flexibility  Screening 
Analysis  (PERFSA)  addresses  issues 
related  to  the  costs,  benefits, 
technological  and  economic  feasibility, 
and  economic  impacts  (including  small 
business  impacts)  of  the  Agency's 
proposed  Assigned  Protection  Factors 
(APF)  rule.  The  Agency  preliminarily 
determined  that  this  rule  is  not  an 
economically  significant  rule  under 
Executive  Order  12866.  The  economic 
analysis  meets  the  requirements  of  both 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act  (RFA;  as 
amended  in  1996).  The  PERFSA 
presents  OSHA's  full  economic  analysis 
and  methodology.  The  Agency  entered 
the  complete  PERFSA  into  the  docket  as 
Exhibit  6-1 .  The  remainder  of  this 
section  summarizes  the  results  of  that 
analysis. 
The  purpose  of  this  PERFSA  is  to: 

•  Identify  the  establishments  and 
industries  potentially  affected  by  the 
rule; 

•  Evaluate  the  costs  employers  would 
incur  to  meet  the  requirements  of 
proposed  APF  rule; 

•  Estimate  the  benefits  of  the  rule; 

•  Assess  the  economic  feasilHlity  of 
the  rule  for  affected  industries;  and 

•  Determine  the  impacts  of  the  rule 
on  small  entities  and  the  need  for  a 
Regulatory  Flexibility  Analysis. 
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B.  The  Rule  and  Affected  Respirator 
Users 

OSHA's  proposed  APF  rule  would 
amend  29  CFR  1910.134(d)(3)(i)(A)  of 
the  Respiratory  Protection  Standard  by 
specifying  a  set  of  APFs  for  each  class 
of  respirators.  These  APFs  specify  the 
highest  multiple  of  a  contaminant's 
permissible  exposure  limit  (PEL)  at 
which  an  employee  can  use  a  respirator 
safely.  The  proposed  APFs  would  apply 
to  respirator  use  for  protection  against 
overexposure  to  any  substance  regulated 
under  29  CFR  1910.1000.  In  addition, 
OSHA  rules  for  specific  substances 
under  subpart  Z  (regulated  under  the 
authority  of  section  6(b)(5)  of  the  OSH 
Act  of  1970.  29  U.S.C.  655)  specify  APFs 
for  respirators  used  for  protection 
against  these  chemicals  (hereafter 
referred  to  as  section  6(b)(5)  substances). 
The  proposed  rule  would  supercede 
mo^t  of  these  protection  factors,  and 
harmonize  APFs  for  these  substances 
with  those  for  general  respirator  use. 

OSHA  basedestimates  of  the  number 
of  employees  using  respirators  and  the 


corresponding  number  of  respirator- 
using  establishments  on  the  recent 
NIOSH-BLS  survey  of  respirator  use 
and  practices  '  (Ex.  6-3).  The  NIOSH- 
BLS  survey  provides  up-to-date  use 
estimates  by  two-digit  industry  sector 
and  respirator  type  for  establishments  in 
which  employees  used  respirators 
during  the  previous  12  months. ^  As 
shown  in  Table  VI-1 ,  an  estimated 
291,085  establishments  reported 
respirator  use  in  industries  covered  by 
OSHA's  proposed  regulation.  Most  of 
these  establishments  (208,528  or  71.6 
percent)  reported  use  of  filtering 
facepieces.  Substantial  percentages  of 
establishments  also  reported  the  use  of 


•  Preliminary' results  from  the  2001  NIOSH-BLS 
"Survey  of  Respirator  Use  and  Practices",  in  press. 
NIOSH  commissioned  the  survey  to  be  conducted 
by  BLS,  who  also  tabulated  the  data  after 
completing  the  survey. 

'  The  survey  was  conducted  between  August 
2001  and  January  2002.  It  asked:  "During  the  past 
12  months,  how  many  of  your  current  employees 
used  respirators  at  your  establishment?"  It  excluded 
voluntary  use  of  respirators  from  detailed  followup 
respirator  use  questions  (Ex.  6-3).  . 


half-mask  and  full  facepiece 
nonpowered  air-purifying  respirators 
(49.0  and  21.4  percent,  respectively).  A 
smaller  nvunber  of  establishments 
reported  use  of  powered  air-purifying 
respirators  (PAPRs)  and  supplied-air 
respirators  (SARs).  Fifteen  percent  of 
establishments  with  respirators  (43,154) 
reported  using  PAPRs  and  19  percent 
(56,022)  reported  using  SARs.  Table  VI- 
2  presents  estimates  of  the  niunber  of 
respirator  users  by  two-digit  industry 
sector.  An  estimated  2.3  million 
employees  used  filtering  facepiece 
respirators  in  the  last  12  months,  while 
1.5  million  used  half  masks,  and  0.7 
million  used  full  facepiece  nonpowered 
air-purifying  respirators.  Fewer 
employees  reported  using  PAPRs  (0.3 
million)  and  SARs  (0.4  million).  The 
industry-specific  estimates  show 
substantial  respirator  use  in  several 
industries,  including  the  construction 
sector,  several  manufacturing  industries 
(SICs  28,  33,  34,  and  37),  and  Health 
services  (SIC  80). 

BILLINO  COOC  4S10-26-P 
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Tabl«V|.1 
EstimatMt  Numbw  of  EstaMishmmts  With  Respirator  Users,  by  Typ* 


SiC  TitI* 


All  Respintor 
Types 


Wonpowwred  Air^Purifying 


Filtering 
Facepiece 


Hatf-mask     Full-face       PAPR 


__Suppli«*yUr_ 
Total  SCBA 


07  Agricuttural  services   ^ 

08  Forestry 

09  Fishing,  hunting,  artd  trapping 
13  Oil  and  gas  extraction 

15  Gerteral  building  contractors 

16  Heavy  construction,  except  building 

17  Special  trade  contractors 

20  Food  and  kindred  products 

21  Tot>acco  products 

22  Textile  mHl  products 

23  Apparel  and  olher  textile  pniducts 

24  Lumt>er  and  vraod  products 

25  Furniture  and  fixtures 

26  Paper  and  allied  products 

27  Printing  and  publishing 

28  Chemicals  and  allied  products 

29  Petroleum  and  coal  products 

30  Rubber  and  misc.  plastics  products 

31  Leather  and  leather  products 

32  Stone,  day.  and  glass  products 

33  Primary  metal  industries 

34  Fabricated  metal  products 

35  Industrial  machinery  arxl  equipment 

36  Electronic  and  other  electric  equipment 

37  Transportation  equipment 

38  Instruments  and  related  products 

39  Miscellaneous  manufacturing  Industries 

40  Railroad  transportation 

41  Local  and  interurt>an  passenger  transit 

42  Trucking  and  warehousing 

43  United  States  Postal  Service  < 

44  Water  transportation 

45  Transportation  by  air 

46  Pipelines,  except  natural  gas 

47  Transportation  services 

48  Communications 

49  Electric,  gas.  and  sanitary  services 

50  Wholesale  trade-durable  goods 

51  Wholesale  trade-nondurable  goods 

52  Buikjing  materials  and  garden  supplies 

53  General  nterchandlse  stores 

54  Food  stores 

55  Automotive  dealers  and  service  stations 

56  Apparel  and  accessory  stores 

57  Furniture  and  homefumishings  stores 

58  Eating  and  drinking  places 

59  Miscellaneous  retail 

60  Depository  Institutions 

61  iskxidepository  institutions 

62  Security  and  commodity  brokers 

63  Insurance  carriers 

64 '  Insurance  agents,  brokers,  and  services 

65  Real  estate 

67  HoMing  and  ottier  investment  offices 

70  Hotels  and  other  kxjging  places 

72  Personal  services 

73  Business  services 

75  Auto  repair,  services,  and  pariting 

76  Miscellaneous  repair  services 


7,566 

6.466 

1.142 

33* 

105* 

240* 

164 

261 

261 

208 

1  * 

4  * 

8*  ■ 

6 

0 

0 

0 

0 

0 

0 

0 

1.0^ 

490 

1.097 

499 

220 

412 

250 

19.071 

15,069 

6.729 

1.859 

1.520 

1.213 

674 

4,718 

3.816 

2,432 

915 

757 

1.213 

355 

40.823 

31.380 

17.025 

10.161 

7.136 

8.198 

2.693 

3.608 

1.926 

1.433 

1.901 

428 

1.010 

720 

30 

17 

13* 

0 

20 

20 

20 

720 

627 

272 

201 

139 

9 

0 

1,111 

943* 

925 

14* 

0 

0 

i) 

1.995 

1.326 

1.273  . 

353 

197   , 

168 

106 

2,053 

1,745 

.  1.469 

317 

80 

83 

28 

649 

448 

329 

293 

122 

193 

153 

124 

105* 

45 

2* 

0 

3 

0 

5,052 

3,047 

2.896 

2.698 

910- 

2.077 

1.632 

432 

64 

189 

200 

99 

249 

151 

3.140 

2.094 

1.707 

1.117. 

695 

938 

121 

14* 

12* 

6* 

0 

0 

340 

0 

3,109 

2.d89 

1.765 

495 

589  . 

530 

119 

1.974 

1,533 

861 

385 

491 

550  - 

183 

7,374 

4.601 

4,988 

1.103 

1.510 

2.456 

361 

7,458 

4.425 

4.151 

1.700 

1.093 

2.131 

441 

2.731 

1.676 

1.412 

656 

341 

525 

252 

3,788 

1.957 

2.158 

1.656 

738 

1.225 

337 

1.282 

711 

1.033 

736 

468 

568 

155 

3.140 

2.389 

2,295 

1.442 

1.276 

438 

133 

846 

417 

803 

380 

375 

*503 

134 

809 

'  405 

-  522 

87* 

73 

86 

86 

4,090 

3.240 

793: 

850 

463 

751 

617 

1,0.12** 

801  *• 

196** 

210** 

J15- 

186** 

153* 

50* 

7* 

50* 

5* 

14  <• 

55 

0 

48* 

7* 

48*' 

5* 

13 

10* 

0 

252 

35* 

180 

74 

69* 

96* 

■91 

8* 

'  1  * 

7* 

0 

2 

7 

0 

100* 

14  * 

99* 

11  * 

27 

18* 

0 

5.085 

1.856 

2.975 

1.486 

821 

2,737  * 

1.956 

18.854 

10.795 

9.641 

3.259 

2.776 

2,926 

1.278 

8.573 

4.660 

3.619 

4,303 

2,192 

3.045 

2.533 

2.386 

2.306 

1.433 

688* 

496 

89 

66 

687* 

211  * 

471  * 

190* 

143*  ^ 

19* 

19* 

2,394* 

736* 

1.642* 

662* 

498 

67* 

67* 

10.243 

7,139 

'  6.127 

2.271 

2.403 

3.211  * 

1.048* 

308  • 

95* 

211  • 

85* 

64 

1,442 

9 

2,769 

2,586 

1.710 

799* 

576* 

77* 

77* 

0 

0 

0 

0 

0 

0 

0 

978 

679 

"  700* 

282*  . 

203  . 

27 

27 

1.372* 

1,349* 

36* 

59* 

6* 

0 

0 

299* 

294* 

8* 

13* 

'   1 

0 

0 

278* 

274* 

7  * 

12* 

1 

0 

0 

442* 

435* 

62 

19* 

2 

-  0 

0 

74** 

732* 

19* 

32* 

3 

0 

0 

1,541 

1.031 

1.115 

67* 

7 

0 

0 

157* 

155* 

4  • 

7* 

0 

0 

0 

1.326 

.  1.326 

621 

531 

7* 

0 

0 

9.743 

4.779   ' 

9.115 

1.192 

52* 

0 

0 

13.517 

11.574 

4.952 

4,578 

72* 

^  925 

925 

32,113 

26.523 

19.568 

5.793  ^ 

5.655 

8.778  * 

3.263* 

,3,375 

3.375 

1.199* 

313* 

18- 

4.259 

0 
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Tabic  Vt-1 
Estimated  Number  of  Establishm«nts  With  Raspirator  Usan,  by  Typa 


• 

All  Raspirator 

NonpovMrva  Air^^m  iiyvny  .- 

-     SU-PP"? 

Kl-Air 

FUtonno 

SIC 

Titia 

Types 

Faeapiec. 

Half-mask 

Full-face 

PAPR 

Total 

SCBA 

78 

Motioo  pictures 

17* 

8* 

6* 

2* 

0 

2 

0 

79 

Amusement  and  reaeabon  services 

1.612 

1.348 

1.184 

150* 

9* 

0 

0 

AC 

Health  services 

16.486 

14.625 

1.991 

1.307 

879 

303 

260 

81 

Legal  services 

61  • 

29' 

22* 

6* 

0 

3 

0 

82 

Educational  services 

564 

267* 

431 

52* 

3* 

0 

0 

83 

Soaal  services 

6.668 

5.812 

2.217  • 

579* 

36* 

0 

*          0 

84 

Museums,  botanical,  zoological  gardens 

235 

112" 

235 

22* 

1  * 

16 

16 

86 

Membership  organizations 

533 

252* 

383 

49* 

3* 

-0 

0 

87 

Engineenng  and  management  services 

10.292 

4.004 

7.297 

1.800 

5.117 

254 

254 

89 

Services,  n.e  c. 

6* 

3* 

2* 

0 

0 

3 

0 

State  and  local  goverTwnents 

6.893  — 

4,936  ••• 

3.392  ••• 

1,479" 

1,023  •* 

1.327  •• 

530** 

Totals 

291.085 

208.528 

142.947 

62,448 

43.154 

56.022 

22.461 

Source:  Preliminary  results  from  the  2001  NIOSH/BLS  Survey  of  Resptfator  Use  and  Practices,  in  press.  Benchmarfced 

to  1997  establishment  counts  from  US  Bureau  of  ttie  Census.  Statistics  of  US  Businesses.  1997. 

*  Suppressed  industry-level  esomates  extrapdaled  from  sector  totals.  i  < 

**  Estimated  based  on  respirator  use  piattems  in  SIC  42 

***  Estimated  based  on  pnvate-sector  respirator  use  patterns. 
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Table  VI-2 
Estimated  NumtMr  of  Respirator  Users,  by  Type 


Nonpowered  Air-Purifying 


Supplied-Air 


SIC  Title 


Filtering 
Facepiece       Half-mask      Full-face       PAPR  Total  SCBA 


07  Agricultural  services  52,919  6,030*  1,713*  139 

08  Forestry  765  *  208  *  23  *  3 

09  Fishing,  hunting,  and  trapping            ^  0  0  0  0 
13  Oil  and  gas  extraction  12,086*  14,108  1.587*  6,242 

15  General  building  contractors                  "  77,827  36,770  7,752  2,750 

16  Heavy  construction,  except  tHjiiding  31,518  30.503  8.747  4.929 

17  Special  trade  contractors    '  259,240  247,483  156,559  49,285 

20  Food  and  Icindred  products  31,317  15,454  13,559  2!465 

21  Tobacco  products  4,232*  390*  0  173 

22  Textile  mill  products  31<996  *  3,198  3,510  3.243 

23  Apparel  and  Other  textile  products  3.326*  2,444  213*  0 

24  Lumber  and  wood  products  17,615*  8,855  2,869  3,083 

25  Furrvture  and  fixtures  15.196  7,544  1,916*  843 

26  Paper  and  allied  products  13,435  16,139  6,313  1,808 

27  Printing  and  publishing  1,060*  341  *  57*  0 

28  Chemicals  and  allied  products  62,742  88,807  71,534  14,156 

29  Petroleum  and  coal  products             .       '  3,021  *  20,737  20,737  3!448 

30  Rubber  and  misc.  plastics  products  20,523  15,285  5,902  1^729 

31  Leather  and  leather  products  101*  8*  0  0 

32  Stone,  clay,  and  glass  products  34,520*  17,862  5,433  2,595 

33  Primary  metalindustries  42,014  ,50,150  8,770  6!316 

34  FatMicated  metal  products  41,546  38,192  6,824  6,135 

35  Industrial  machinery  and  equipment  29,381  23,080  9,998  4,313 

36  Electronic  and  other  electric  equipment  20,550  28,259  10,688  2^339 

37  Transportation  equipment  42,965  86,796  18.958  6,520 

38  Instruments  and  related  products              .      11,414  13.602  9,192  1,342 

39  Miscellaneous  manufacturing  industries  18,431  15,452  2.401  6!554 

40  Railroad  transportation  9,190  128,159  4^124  1,267 

41  Local  and  intemrban  passenger  transit  5,589  *  2,536  203  *  467 

42  Trucking  and  warehousing             *  26.422  *  9,486  *  7.702  4.299 

43  United  States  Postal  Sen^ice  6,536**  2,347**  1^905**  1,064* 

44  Water  transportation  973  *  20.591  *  143  *  20,591 

45  Transportation  by  air                             *  3.443*  3,443*  3,443*  13 

46  Pipelines,  except  natural  gas  40*'  471*  237*  160 

47  Transportation  services  25*  214*  0  2 
'48  Communications  336  *  2,844  *  49  *  27 

49  Efectric,  gas,  and  sanitary  services  22,784  62.648  35,279  7,147 

50  Wholesale  trade-durable  goods  35.783  22,876  16,548*  4734 

51  Wholesale  trade-nondurable  goods  75,813*  50.120  13,576  16,524 

52  Building  materials  and  garden  supplies  34.024  *  8,296  *  4,061  *  496 

53  General  merchandise  stores  1.008*'  1,008*  190*  1.008 

54  Food  stores  2,786*  2,110*  802*  498 

55  Automotive  dealers  and  service  stations  66.440  52,361  22.888  16,426 

56  Apparel  and  accessory  stores  867  *  345  *  85  *  64 

57  Furniture  and  homefumishings  stores  4.556*  2,723*  799*  1,494 

58  Eating  and  drinking  places  0  0  0  0 

59  Miscellaneous  retail                              -.  7,034*  1,577*  767*'  203 

60  -  Depository  institutions  1,933  *  1,790  *.  59  *  57 

61  Nondepository  institutions  294*  238*  13*  1 

62  Security  and  commodity  brokers  274*  222*  12*  1 

63  Insurance  carriers  1.055*  761  *  "19*  2 

64  Insurance  agents,  brokers,  and  senrices  732  *  593  *  32  *  3 


942 

32 

0 

3.071 

6.047 

8.652 

81.803 

9,693 

412 

41 

0 

1.761 

530 

6,724 

0 

46.708 

19,007 

5.803 

0 

2.025 

12.168 

11,960 

9.605 

11.422 

16.930 

4.470 

2.337 

1.215 

587  ' 
4.879 
1,207  ' 
64  • 
11,282 
295 
8  • 

18  * 
27.403 

6.936 
19.157 
89  • 

19  * 
921 

19,415 
1.442  * 
77  * 

0 
27  * 

0 

0 

0 

0 

0 


567 
20 
0 
2.405 
4.744 
1.933 
17.005 
7.093 
412 
0 
0 
1.096 
180 
6,222 
0 
28,306 
12.675 
1.383 
0 
705 
5.827 
2,335 
2.448 
7,882 
3.493 
1,296 
555 
0 
419  ' 
2.446 
605  • 
0 
0 
215 
0 
0 
13.905 
5,072 
4,244 
66  * 
19  * 
921 
7.139 
9* 
77  * 
0 
27  * 
-_    0 
0 
0 
0 
0 
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Tabi«VI-2 
Estimatsd  Numb«r  of  Respirator  Usors.  by  Typo 


SIC  Tltlo 


Wonpoworod  Air-Purifying 


Filtoring 
Facopioco 


Half-mask      Full-faco       PAPR 


^Suppliod-Air^ 

Total  SCBA 


65  Real  estate 

67  Holding  and  other  investment  ofTices 

70  Hotels  and  ott>er  lodging  places 

72  Personal  services 

73  Business  services 

75  Auto  repair,  services,  and  parking 

76  Miscellaneous  repair  services 

78  Motion  pictures 

79  Amusement  and  recreation  services 

80  Health  services  • 

81  Legal  services 

82  Educational  services 

83  Social  services 

84  Museums,  botanical,  zoological  gardens 

86  Membership  organizations 

87  Engineering  and  managennent  services 
89  Services,  n.e.c. 

State  and  local  govemments 

Totals 


5.760  * 
595* 
72.978  • 
10.771  * 
78.724 
115.969 
26.018 

859* 
14.915 
637.932 
3.145  * 
29.197  • 
7.868  * 
2.212  * 
1.035  • 
69.687  • 
715  * 
53.692  •• 


10.161 

165 

4,959 

19.239 

45,461 

56.952 

15,868 

650 

7,217 

123.157 

2,379 

2,891 

5,128 

2,652 

1.276 

42,515 

928 

35,756 


218* 

7  • 

16,012  * 

12,074  * 

24,576  * 

15.320 

6.066  • 

243  * 

3.650  • 

64,125 

890  * 

8,259  • 

1,813  * 

586  * 

326  • 

19,530  * 

0 
15,683  •• 


7 

0 

21 

188 

261 

12,868 

72 

0 

26 

69.893 

0 

226 

129 

4 

9 

6.350 

0 

7.173 


2.319.745         1.542.809         677.569       304.186 


0 

0 

0 

0 

30.116 

23.583 

4.730 

0 

0 

4.230 

0 

0 

0 

625 

0 

3,354 

0 

10.742 

434,565 


0 
0 

6 

0 
29.997 

6.787 
0 
0 
0 

3.829 
0 
0 
0 
624 
0 

3.354 
0 

4.491 

192.824 


Source:  Preliminary  results  from  the  2001  NIOSH/BLS  Survey  of  Respirator  Use  and  Practices,  in  press.  Benchmarited 
to  1997  establishment  counts  from  U.S.  Bureau  of  the  Census.  Statistics  of  U.S.  Businesses.  1997. 
*  Suppressed  industry-level  estimates  extrapolated  from  sector  totals. 
**  Estimated  based  on  respirator  use  patterns  in  SIC  42. 
***  Estimated  based  on  private-sector  respirator  use  patterns. 


The  proposed  standard  would  have 
different  impacts  on  employers  using 
respirators  to  comply  with  OSHA 
substance-speciHc  standards  than  for 
employers  using  respirators  for  other 
purposes.  Therefore.  OSHA  used 
findings  from  the  NIOSH-BLS  survey  of 
establishments  that  reported  respirator 


use.  by  general  respirator  class,  for 
protection  against  specific  substances 
(see  Table  Vl-3).  OSHA  applied  these 
numbers  to  all  respirator  users  and 
establishments  within  the  industries 
that  make  up  each  sector  to  derive 
substance-speciBc  estimates  of 
respirator  use.  For  those  section  6(b)(5) 


substances  not  reported  by  NIOSH, 
OSHA  used  expert  judgments  of  a 
consultant  with  experience  in  the 
respirator  industry  to  estimate  the 
percentage  of  establishments  and 
employees  that  use  respirators  for 
protection  against  these  chemicals  (Ex. 
6-2)  [see  Table  VI-3). 


Federal  Register /Vol.  68,  No.  109 /Friday,  June  6,  2003  /  Proposed  Rules 


34077 


II 


u  UJ 


S5  ^  #  35  ^  S?  ^  ^  S5 

(pa>u)<o<-toooa> 

ooooooooo 

§00000  o 

,  »-  o>  o  CM  r^  oo 

»-*  CM* 


CM 

o 
o 
r^ 

in" 


aS  s?  ^  J?  gs  g?  g? 

P  p  p  <D  O  O  O 
O  O  O  »-  O  O  O 


H 

O 


o,  000000^0 
Q  Z 


S5 

o 

o 


<    ^ 

>     a. 

•      o 

*^      o 

S 

a 

a 
e 


j 

I 


5 


E 

a 


o 

•I 


I 


lU 


< 


E£ 


2& 

lU 


ppcopT-OltDOtM, 

oocMT-^cooicriocJ''- 


ooooopooo 

go  o  o  o  o  o      o 
_^0OVCM«-^  O 

cm'  T-'  ^"  T-" 


CM 


o 
o 

CM_ 


moocMCM'.-oo 
pppopoo      o 

ooooood      d 


'-  o  o 


CO  ^  T-  o  <  o 


g?gs  g?gs 

ro  (O  CM  o> 


N$  >e  V? 

S*  d^  S^ 
•w  eg  t- 


00  CO  CO  ^  ^ 


o  10 
<r>  CO  d  oi 


§00000000 
000000  o 
^_  CO  p  in  n  r^  <D  CO 
▼-"   r»-"  in"  »-*  CO 


o 
o 
CO 

O'.        -r^ 
r-  CO 


a^gsgsgs 

▼^  N-  CO  « 

a>ir>'^tr>(0(bT-d«- 


gsgsg?g?gg 

CM  V  CM  o  r«. 


OOOOOOOOO 

0000000   o 
CMCM(or^(Oao(M   10 


o 


o 
o 
oo 


^    CM  CM    ^ 


«-   o 


▼^^p^^^-topoo 
oJ^rdodcMd^^dd 

«-  ^    CM         ^ 


ooooooooo 
oopoooo   o 

CM  V  p  0_^  CM  p^  CO         r«- 
T-*         «D  V*  CM  cm"  (6 


ssgs 


g^  c^  s^  s^  s*  s<-  e^'d*  6^ 

T-t>>-p^coa>(ooao 
duS'^rirJdcMddT^ 


ooooooooo 
oopoooo  o 
CMCMamaoo'^ 


(O 


«-  CM  CM 


§00000000 
00000000 

CM  If)  p  eg  N-_  p  ■r-  CM  CO 

CO  CO*  d  CD  a>  00"  <d"  V*  to" 

»-  CO  ««•  CM  ^  00 


o 
o 

UJ* 
CM 


0 

CO 


o 

o 

CM 

d 


o 
o 
to 

N." 
(O 
CM 


n9    >^    nP    >P    N?    >P    >P    ^'>P 

ppp^«■o>coo>'^CM 
ddcMooN^dcb      '^ 

CM  y- 

oooooooSo 
o  o  o  o  o  Z  o 

■V   ■«-  CO  t^  CM  •V 

CM*  ^" 


PpCMf>-ppop 

d  d  ir>  ^'  CM  d  d      d 


ooooooooo 
000         z 
CO  CO  »- 


ppioh-cooop 
d  o  ca  ■n  <D  d  d      d 

CM 

ooooooooo 
poo    z 

O  CO  o 


s^s^s^s^s^g^^g^ 

pCMT-<pOOp 

oddcooidd      d 


o 


ooooooooo 
000     z 

N.   V  ^ 


ooooooooo 
0000000  o 
mcoiDN-ooooo)      m 


< 
z 


CO 


oo 
d 


o 
o 

to* 


o 
o 

CO 
CM* 


kO 

in 


o 
o 

CO 
CM* 


o 
o 

CM 
CM 


O 

o 
CO 


o 

I. 

m 

z  ^ 

O 
U 


.  CO 

O  £ 


0>5  W 


CO  c   o 

s  %  «> 

0)  CO  .S~ 

'^  2  ™ 


Q.  m    C     M 


Q. 

c 
a> 

V) 


•9  .i  § 

£  ®  i 

C    9 


«         e   <D  — 
3       -  E  ? 

«        "5  =S  ° 


.Ci 

a> 


CO 

o 
.0 

o 

(0 

Q. 

■D 
C 
CO 

e 

CO 


•2  S  3 

(0  iS  eg 

:c  E  CO 

a>  o    • 

c  5  Z) 

3  ^  o 

S  «>  « 

8  e| 

K  0)    O 


O  CM  CO  CO  CM 


Oi 


1 


t 

o 
S 

I 

e 


£ 

3  S> 

u  c 

-c  c 


3   ii 


i    ^ 

3  C 

3  " 

"g        8 

(p  e       c 

c  .£  .2  S       3 
o  ^  IS       a)  »2 

Sj  u  0  CO  n    -  M 

c  c  c  o  iS  5  > 

o  (0  «  ^  •£  c  fe 


& 
o 


a 


& 


CO 

o 


a 
a 

3 


(0  0)  c 

= -S  2  2 

'Z^    ^  **  *•*  *** 

5  ^  «  ■§  £ 

W    O  ™  f?  m    « 

_    _  _  S  m  ■> 

m  2  £  a, 

S  K  ^  a:  I 


£      S  5  ™  ®  -5  .£ 
g>J  o  m  2  5  OB  c  ^ 


o 


®  o  o  ^  iS 

0:  CM    ^  >«  « 

0  '^  -S  t:  O 
w  S  8-  £  2 

1  5  »  I  2 

WCO    m    CO   "g 

Q  £  ai-g 
ZQ.  tg  « 

»-     CO     CO    _     =    < 

«  8  I  2  5  $ 
5  «  UJ  UJ  5  -5 

O  <«-  "S"  "S"  CO    3 

CO  o  5,£,£  m 


34078 


Federal  Register /Vol.  68,  No.  109 /Friday.  June  6.  2003  /  Proposed  Rules 


Federal  Register /Vol.  68,  No.  109 /Friday,  June  6,  2003  /  Proposed  Rules 


34079 


>       ^ 

S       o 


I 


i 
I 

o 


i| 
II 

Ui 


a?  a?  5?  S?  s5  a5  sf  ^  s5 

8C3000QOpO 
Sooopoooo 

dooocioooo 
ooooooooo 


S8SS5SS     8     ^ 


gOOp'-OOOO 
ooooopop 

opd'^poppo 


000C>4«-0000 


S!s5a5s?3S3?S55!ae 

SppO»-PPPiO 
Spkoppppp 

odddddodd 


o 
n 


S5 

P 


n 


o  o  P  P  P  P  P 


p  p  p  p  p  p  p 


^^|ss 


8p  P  P  ro  p  p 
P  p  CM  O  P  p 
O  p  P  ^  P  P  P 


PPP^^PPPO 
P>4 

in 

aP  3^  5?  ^  SS  3?  ss.ss  s? 

p88o88S8S 

S5 

8 

ppppppppp 

p 

^ootnppppp 


ppoo»-pppd 
jTS^ooojppppp 

ppp'<-dpdpd 

S'VP'^T-PPPP 
CO  '-A 


SS 


>5  >s  >s  >s  >e 

o^   d^   6*^   tf^   o^ 


gpppmpppp 
PPcMppppp 

ppopppppd 


oppcMinpppp 


p 


m 

p 


s 

p 
a> 


pppeM»-pp<p 
in  Z 


^  aS  #  ss  ^  ae  S!  i  ^ 

oSS8p8S     p 

d  d  d  d  d  d  d       d 


pppj'^pp^'- 


p8Sp8Sp  p 
ppppppp  p 

POO«-PPP^P 


s5s?aessssssss^^ 

ppinpcMPPP 


p  eo  p  p  p 
p  d  d  d  p  P  p 


ppincg»-pp$p 

P  2 


< 
Z 


< 

z 


p 


p 
d 


as 

d 


0 

P 


04 


P 
CM 


0 

M 

a 


M 
(0 

o 


O    « 

.2 

1^ 

CO  > 

P  — 
CO  »  (0 

111 

(0 

« 

3 

CD 


•^  l.s 


a5^sessaea?aels5     a? 

—  PPPCMOpP  ■» 


8p 


S  S  p 


ppppppp     p 

PPP5»-PP^P 


p 

s 


888888888 

CMinPfMt^P'-CM«D 

§ 

500 
600 
500 
700 
800 
800 
900 

o  o 

8 

en 

cocoppa>eo(0«(0 

^          P  ^          CM  ^          00 

CM 

P  CM  (O  (O  CM 

t 

en 

I 


s 


c 


I 

i 


1 

O     ^     m  ® 


3 


(0 

3 

c 
iS  <5  > 


e 

Q 


? 

^ 


cf.i1    s 

2  5  «  «  ^  .= 


§8 

»  i5 
oQ. 

il 
(0  re 

q  S 
S23 

Q.  2 
re  5 

SI 

IF 

—J     CO 

c  e 
Z  " 
©■g 
=   re 

"J 

;c  a> 
a>  M 

Is 

3.2 

i- 

o  o 

^l 

>>  ? 
■o  (0 

O  CD 

Q.I 
w  W 
«  O 

|z 


Is 
»i 
1^ 
ll 

Jo 

■°    3 

S  re 
«  a> 
«  5 

E  CO 

2w   . 

E| 

M  Q 
0)    O 

^1 

7   •© 

«  P 

a? 

re  £ 
«o  o 

""S 

l-e 

to  re 


ii  5  « 


re 
o 


re 
o 


nj  O 
*"  CM 

<1>    0) 
O  "ST 


|g2 

2  oj  «> 

n   0)  M 

iS  .O  0) 

«"    m  C 

uj  §  55 

S"  »  -2 


BILLING  CODE  4510-26-C 

C.  Compliance  Costs 

The  proposal  does  not  raise  issues  of 
technological  feasibility  because  it 
requires  only  that  employers  use 
respirators  ^ready  on  the  market. 
However,  costs  of  the  proposed  APFs 
result  from  requiring  some  users  to 
switch  to  more  protective  respirators 
than  they  currently  use.  When  the 
proposed  APF  is  lower  than  the  baseline 
(ciuxent)  APF,  respirator  users  must 
upgrade  to  a  more  protective  model. 
Both  the  1992  ANSI  Z88.2  Respiratory 
Protection  Standard  and  the  1987 
NIOSH  RDL  specify  APFs  for  certain 
classes  of  respirators.  The  Agency 
assumed  that  employers  currently  use 
the  ANSI  or  NIOSH  APFs,  or  the  APFs 
in  the  OSHA  substance-specific 
standards,  as  applicable,  to  select 
respirators.  While  the  Agency  currently 
refers  to  the  NIOSH  RDL  as  its  primary 
reference  for  APFs,  in  the  absence  of  an 
applicable  OSHA  standard,  this  analysis 
assumes  that,  in  most  cases,  adhering  to 
the  existing  ANSI  APFs  fulfills 
employers'  legeil  obligation  for  proper 
respirator  selection  imder  the  existing 
Respiratory  Protection  Standard. 
However,  in  the  case  of  full  facepiece 
negative  pressure  respirators,  the 
Agency  has  established  that  an  APF  of 
50,  as  opposed  to  ANSI's  APF  of  100,  is 
currently  acceptable.  In  this  regard,  all 
but  one  of  the  substance-specific 
standards  with  APFs  for  full  facepiece 
negative  pressiure  respirat6rs  set  an  APF 
of  50.  In  addition,  the  existing  respirator 
rule  and  its  supporting  preamble  require 
that  quantitative  fit  testing  of  full 
focepiece  negative  pressure  respirators 
must  achieve  a  fit  factor  of  500  when 
employees  use  them  in  atmospheres  in 
excess  of  10  times  the  PEL;  this 
requirement  assumes  a  safety  factor  of 
10.  Therefore,  based  on  a  fit  factor  of 
500,  such  respirators  would  be  safe  to 
wear  in  atmospheres  up  to  50  times  the 
PEL,  ccHisistent  with  similar 
requirements  regarding  respirator  use 
foimd  in  existing  standards  for  section 
6(b)(5)  chemicals. 

For  each  respirator  type,  OSHA 
compared  the  proposed  and  current 
APF  requirements,  including  existing 
APFs  for  section  6(b)(5)  substances,  and 
identified  an  incrementally  more 
protective  respirator  model.  To  be 
adequate,  the  more  protective  respirator 
must  have  a  proposed  APF  greater  than 
the  current  APF. 

1.  Number  of  Users  Required  To 
Upgrade  Respirator  Models 

For  a  given  respirator  type,  the 
niunber  of  users  required  to  shift  to  a 
more  protective  respirator  depends  on 


two  factors:  The  total  niunber  of  users 
of  that  type,  and  the  percentage  of  those 
users  for  whom  the  ambient  exposure 
level  is  greater  than  the  proposed  APF. 
While  survey  data  are  available  to 
estimate  the  number  of  users,  virtually 
no  information  is  available  in  the 
literature  that  provides  a  basis  for 
estimating  the  percentage  of  users 
required  to  upgrade  respirators.  The 
percentage  of  workers  switching 
respirators  would  depend  on  the  profile 
or  fi^quency  distribution  of  users' 
exposure  to  contaminants  relative  to  the 
PEL.  For  example,  the  Agency  proposed 
to  lower  the  APF  for  full  facepiece 
respirators  used  to  protect  against  cotton 
dust  from  100  to  50;  accordingly,  when 
workers  have  ambient  exposiues  that 
are  greater  than  50  times  the  PEL, 
employers  must  upgrade  the  respirator 
from  a  full  facepiece  negative  pressure 
respirator  to  a  more  protective  respirator 
[e.g.,  a  PAPR). 

Because  of  the  absence  of  data  on  this 
issue,  OSHA  made  several  assiunptions 
regarding  the  requirement  to  upgrade 
respirators.  First,  OSHA  assumed  that 
employers  use  respirators  only  when 
their  employees  have  exposures  above 
the  PEL.  Second,  OSHA  assumed 
employers  use  the  most  inexpensive 
respirator  permitted.  These  assumptions 
most  likely  overestimate  the  cost  of 
compliance  because  many  employers 
require  their  employees  to  use 
respirators  when  OSHA  does  not  require 
such  use,  or  they  require  respirators 
with  higher  APFs  than  OSHA  currently 
requires.  As  a  result,  this  analysis 
assiunes  shifts  in  respirators  that 
employers  may  have  implemented 
already. 

The  Agency  estimated  distributions  of 
exposiues  above  the  PELs  based  on 
reports  from  its  Integrated  Management 
Information  System  describing 
workplace  monitoring  of  section  6(b)(5) 
toxic  substances  performed  during 
OSHA  health  inspections.  Of  the  9,095 
samples  reported  above  the  PELs,  68.0 
percent  reported  exposures  between  1 
and  5  times  the  PEL,  13.1  percent  found 
exposiues  between  5  and  10  times  the 
PEl.,  and  9.5  percent  documented 
exposures  between  10  and  25  times  the 
PEL.  Exposiu^s  for  the  remaining  9.4 
percent  of  the  samples  were  greater  than 
25  times  the  PEL.  Based  on  these  data, 
OSHA  modeled  the  cvurent  exposure 
distribution  for  each  respirator  type. 

2.  Incremental  Costs  of  Upgrading 
Respirator  Models 

OSHA  also  analyzed  the  costs  of 
upgrading  frt>m  the  current  respirator  to 
a  more  protective  alternative.  In  doing 
so,  OSHA  estimated  the  annualized  unit 
costs  for  each  respirator  type,  including 


equipment  and  accessory  costs,  and  the 
costs  for  training  and  fit  testing.  OSHA 
then  calculated  the  incremental  cost  for 
each  combination  of  upgrades  bom  an 
existing  model  to  a  more  protective  one, 
taking  into  accoimt  the  effect  of 
replacement  before  the  end  of  the 
respirator's  useful  life.  These 
annualized  costs  range  from  $49.98  (for 
upgrading  from  a  supplied-air,  demand 
mode,  full  facepiece  respirator  to  a 
supplied-air,  continuous  fiow,  half- 
mask  respirator)  to  $963.73  (for 
upgrading  from  a  nonpowered,  air- 
purifying  full  facepiece  respirator  to  a 
full  facepiece  PAPR). 

In  certain  instances,  workers  who  use 
respirators  luider  the  substance-specific 
standards  may  have  to  upgrade  to  a  SAR 
with  an  auxiliary  escape  SCBA.  Several 
substance-specific  standards  currently 
specify  SARs  for  exposures  that  exceed 
1,000,  times  the  PEL.^  OSIL\  believes  . 
that  workers  are  imlikely  to  regularly 
use  respirators  at  such  extreme  exposure 
levels,  i.e.,  they  are  most  likely  to  use 
them  only  in  exceptional,  possibly 
emergency-related  situations. 
Furthermore,  exposiu«s  at  levels  more 
than  1,000  times  the  PEL  would 
generally  be  at  or  above  levels  deemed 
immediately  dangerous  to  life  or  health 
(IDLH),  so  employers  already  are 
required  by  the  Respiratory  Protection 
Standard  to  provide  each  worker  with  a 
respirator  that  has  SCBA  capability.  For 
these  reasons,  this  PERFSA  estimated 
no  impacts  for  these  situations.* 

3.  Aggregate  Conipliance  Costs 

For  each  respirator  type  affected  by 
the  proposed  regidation,  OSHA 
combined  the  incremental  costs  of 
upgrading  to  a  more  protective 
respirator,  the  estimated  share  of  users 
forecast  to  upgrade,  and  the  number  of 
users  involved  to  estimate  the 
compliance  costs  associated  with  each 
respirator  type.  Table  VI-4  shows 
estimated  compliance  costs  for  OSHA's 
proposed  APF  rule  of  $4.6  million.  The 
proposed  rule  would  require  1.918  users 
of  nonpowered  air-purifying  respirators 
to  upgrade  to  some  respirator  more 
expensive  than  they  are  now  using  at  a 
cost  of  $1.8  million.  The  Agency 
estimates  that  22,848  PAPR  users  would 
upgrade  their  respirators  at  a  cost  of 
$2.3  million.  A  relatively  small  number' 
of  SAR  users  (5,110)  would  upgrade  to 
more  expensive  respirators  at  a  cost  of 


^  These  standards  regulate  cotton  dust,  coke  oven 
emissions,  acrylooitrile,  arsenic.  DBCP,  ethylene 
oxide,  and  lead. 

*  Paragraph  (d)(2)  of  the  Respirator)'  Protection 
Standard  requires  employers  to  provide  either  a 
pressure  demand  SCBA  or  a  pressure  demand  SAR 
with  auxiliary  SCBA  to  any  employee  who  works 
in  IDLH  atmospheres. 
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$0.4  million.  Industry-specific 
compliance  costs  vary  according  to  the 
number  of  respirator  users  and  the 
proportion  of  these  users  affected  by  the 
proposed  rule.  Industries  with  relatively 
large  compliance  costs  include  SIC  17, 
Special  trade  contractors  ($0.8  million), 
and  SIC  80,  Health  services  ($0.8 
million).  Potentially  offsetting  these 
costs  are  a  limited  number  of  cases 
where  employers  would  be  allowed  to 
shift  to  a  Ibss  expensive  respirator. 


As  discussed  previously,  however,  the 
Agency  believes  the  actual  costs  of  the 
proposal  almost  certainly  are 
overestimated.  The  cost  analysis 
assumes  all  respirator  wearers  have 
levels  of  exposures  that  require  the 
particular  respirator  they  are  using. 
Under  this  assumption,  OSHA  estimates 
over  15,000  employees  would  be 
allowed  to  safely  shift  to  a  less 
expensive  respirator,  which  could  lead 
to  cost  savings  for  the  employer.  Such 


potential  cost  savings  are  not  accounted 
for  in  this  cost  analysis. 

In  many  cases,  however,  employers 
use  respirators  when  respirators  are  not 
required  by  OSHA,  or  use  respirators 
more  protective  than  required  by  OSHA. 
As  a  result,  OSHA's  cost  analysis 
overestimates  the  number  of  employees 
who  are  affected  by  the  standard,  and 
therefore  overestimates  costs  associated 
with  the  standard. 
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BILLING  C(»E  4510-26-C 

D.  Benefits 

The  benefits  that  would  accrue  to 
respirator  users  and  their  employers 
take  several  forms.  The  proposed 
standard  would  benefit  workers  by 
reducing  their  exposures  to  respiratory 
hazards.  Improved  respirator  selection 
woxild  augment  previous  improvements 
to  the  Respiratory  Protection  Standard, 
such  as  better  fit-test  procedures  and 
improved  training,  contributing 
substantially  to  greater  worker 
protection.  Estimates  of  benefits  are 
difficult  to  calculate  because  of 
uncertainties  regarding  the  existing  sterte 
of  employer  respirator-selection 
practices  and  the  number  of  covered 
work-related  illnesses.  At  the  time  of  the 
1998  revisions  to  the  Respiratory 
Protection  Standard,  the  Agency 
estimated  that  the  standard  would  avert 
between  843  and  9,282  work-related 
injuries  and  illnesses  annually,  with  a 
best  estimate  (expected  value)  of  4,046 
averted  illnesses  and  injuries  annually 
(63  FR  1173).  In  addition,  OSHA 
estimated  that  the  standard  would 
prevent  between  351  and  1,626  deaths 
annually  from  cancer  and  many  other 
chronic  diseases,  including 
cardiovascular  disease,  with  a  best 
estimate  (expected  value)  of  932  averted 
deaths  from  these  causes.  The  APFs 
proposed  in  this  rulemaking  help  ensure 
these  benefits  are  achieved,  as  well  as 
provide  an  additional  degree  of 
protection.  The  proposed  APFs  would 
reduce  employee  exposiu^s  to  several 
section  6(b)(5)  chemicals  covered  by 
standards  with  outdated  APF  criteria, 
thereby  reducing  exposiu^s  to 
chemicals  such  as  asbestos,  lead,  cotton 
dust,  and  arsenic.^  While  the  Agency 
did  not  quantify  these  benefits,  it 
estimates  that  29,655  employees  would 
have  a  higher  degree  of  respiratory 
protection  under  the  proposed  APF 
standard.  Of  these  employees,  an 


^In  the  1998  rulemaking  revising  the  Respiratory 
Protection  Standard,  the  Final  Economic  Analysis 
noted  that  the  standard  would  not  directly  affect  the 
benefits  for  the  estimated  5%  of  employees  who  use 
respirators  under  OSHA's  substance-specific  health 
standards  (except  to  the  extent  that  uniformity  of 
provisions  improve  compliance).  Therefore,  the 
Agency  likely  over-estimated  the  benefits  of  that 
rulemaking  since  the  standard  did  not  affect 
directly  the  type  of  respirator  used  by  those 
employees  (63  FR  1173).  Conversely,  this  proposed 
rulemaking  directly  addresses  the  APF  provisions 
of  the  substance-specific  standards;  therefore,  this 
proposal  would  affect  directly  the  respirators  used 
by  employees  covered  by  these  standards. 


estimated  8,384  have  exposure  to  lead, 
7,287  to  asbestos,  and  3,747  to  cotton 
dust,  all  substances  with  substantial 
health  risks. 

In  addition  to  health  benefits,  OSHA 
believes  other  benefits  would  result 
from  the  harmonization  of  APF 
specifications,  thereby  making 
compliance  with  the  respirator  rule 
easier  for  employers.  Employers  also 
would  benefit  from  greater 
administrative  ease  in  proper  respirator 
selection.  Employers  would  no  longer 
have  to  considt  several  sources  and 
several  OSHA  standards  to  determine 
the  best  choice  of  respirator,  but  could 
make  their  choices  based  on  a  single, 
easily  found  regulation.  Some 
employers  who  now  hire  consultants  to 
aid  in  choosing  the  proper  respirator 
should  be  able  to  make  this  choice  on 
their  own  with  the  aid  of  the  proposed 
rule.  In  addition  to  having  only  one  set 
of  niunbers  (i.e.,  APFs)  to  assist  them 
with  respirator  selection  for  nearly  all 
substances,  some  employers  may  be  able 
to  streamline  their  respirator  stock  by 
using  one  respirator  class  to  meet  their 
respirator  needs  instead  of  several 
respirator  classes.  The  increased  ease  of 
compliance  would  also  yield  additional 
health  benefits  to  employees  using 
respirators. 

The  proposed  APFs  would  clarify 
when  employers  can  safely  place 
employees  in  respirators  that  impose 
less  stress  on  the  cardiovascular  system 
{e.g.,  filtering  facepiece  respirators). 
Many  of  these  alternative  respirators 
may  have  the  additional  benefit  of  being 
less  expensive  to  piut:hase  and  operate. 
As  previously  discussed,  OSHA 
estimates  that  over  15,000  employees 
currently  use  respirators  that  woiild  fall 
in  this  group  (i.e.,  shift  to  a  less 
expensive  respirator). 

E.  Economic  Feasibility 

OSHA  is  required  to  set  standards  that 
are  feasible.  To  demonstrate  that  a 
standard  is  feasible,  the  courts  have 
held  that  OSHA  must  "construct  a 
reasonable  estimate  of  compliance  costs 
and  demonstrate  a  reasonable  likelihood 
that  these  costs  will  not  threaten  the 
existence  or  competitive  structure  of  an 
industry"  [United  Steelworkers  of 
America,  AFL-CIO-CLCv.  Marshall  (the 
'%ead"  decision),  647  F2d  1189  (DC  Cir. 
1980)). 

OSHA  conducted  its  analysis  of 
economic  feasibility  on  an 


establishment  basis.  Accordingly,  for 
each  affected  industry,  the  Agency 
-compared  estimates  of  per- 
establishment  annualized  compliance 
costs  with  per-establishment  estimates 
of  revenues  and  per-establishment 
estimates  of  profits.  It  used  two  worst- 
case  assumptions  regarding  the  ability 
of  employers  to  pass  the  costs  of 
compliance  through  to  their  customers: 
The  no-cost-pass-through  assumption, 
and  the  full-cost-pass-through 
assumption.  Based  on  the  results  of 
these  comparisons,  which  define  the 
imiverse  of  potential  impacts  of  the 
proposed  APFs,  OSHA  then  assessed 
the  proposal's  economic  feasibility  for 
all  affected  establishments,  i.e.,  those 
covered  by  the  proposal. 

The  Agency  assumed  that 
establishments  falling  within  the  scope 
of  the  proposal  would  have  the  same 
average  sales  and  profits  as  other 
establishments  in  their  industries. 
OSHA  believes  this  assiunption  is 
reasonable  because  no  evidence  is 
available  showing  that  the  financial 
characteristics  of  those  firms  with 
employees  who  use  respirators  are 
different  from  firms  that  do  not  use 
respirators.  Absent  such  evidence, 
OSHA  relied  on  the  best  available 
financial  data  (those  from  the  Bureau  of 
the  Census  (Ex.  6—4)  and  Robert  Morris 
Associates  (Ex.  6-5)),  used  a  commonly 
accepted  methodology  to  calculate 
industry  averages,  and  based  its  analysis 
of  the  significance  of  the  projected 
economic  impacts  and  the  feasibility  of 
compliance  on  these  data. 

The  analysis  of  the  potential  impacts 
of  the  proposed  APF  standard  on  before- 
tax  profits  and  sales  shown  in  Table  VI- 
5  is  a  "screening  analysis,"  so  called 
because  it  simply  measures  costs  as  a 
percentage  of  pre-tax  profits  and  sales 
imder  the  worst-case  assumptions 
discussed  above,  but  does  not  predict 
impacts  on  these  before-tax  profits  or 
sales.  OSHA  used  the  screening  analysis 
to  determine  whether  the  compliance 
costs  potentially  associated  with  the 
proposed  standard  could  lead  to 
significant  impacts  on  all  affected 
establishments.  The  actual  impact  of  the 
proposal  on  the  profit  and  sales  of 
establishments  in  a  specific  industry  ' 
would  depend  on  the  price  elasticity  of 
demand  for  the  products  or  services  of 
these  establishments. 


S  — 5-1 
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Table  VI-5  shows  the  economic 
impacts  of  these  costs.  For  each 
industry,  OSHA  constructed  the  average 
compliance  cost  per  affected 
establishment  and  compared  it  to 
average  revenues  and  average  profits.^ 
These  costs  are  quite  small,  i.e.,  less 
than  0.005  percent  of  revenues;  the  one 
major  exception  is  SIC  44  (Water 


•OSHA  defines  "affected  establishment"  as  any 
facility  that  uses  respirators,  as  represented  in  the 
NIOSH-BLS  survey  data. 


transportation),  for  which  OSHA 
estimated  the  costs  impacts  to  be  0.16 
percent  of  revenues.When  the  Agency 
compared  average  compliance  costs 
with  proFits,  the  costs  also  are  small,  i.e.. 
less  than  0.17  percent;  again,  the  major 
exception  was  SIC  44,  which  had  an 
estimated  impact  of  2.12  percent  of. 
profits.^  Based  on  the  data  for 


establishments  in  all  industries  shown 
in  Table  Vl-5,  OSHA  concludes  that  the 
APF  proposal  is  economically  feasible 
for  the  affected  establishments. 


BILUNG  CODE  4S10-2»-P 


^  For  some  industries,  such  as  SIC  44.  data  from 
the  NIOSH-BLS  survey  were  suppressed  due  to  low 
response  rates.  In  these  cases,  the  Agency,  for  the 


purposes  of  assessing  economic  feasibility,  imputed 
broader  sector-level  data  from  the  survey  to  form  an 
estimate  of  respirator  use.  This  procedure  may 
result  in  overestimating  the  impact  of  the  proposal 
in  some  industries.  See  the  full  PEA  (Ex.  6-1)  for 
further  details. 
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F.  Economic  Impacts  to  Small  Entities 

OSHA  also  estimated  the  economic 
impacts  of  the  proposed  rule  on  aifected 
entities  with  fewer  than  20  employees, 
and  for  affected  small  entities  as  defined 
by  the  Small  Business  Administration 
(SBA).  Table  VI-6  shows  the  estimated 
economic  impacts  for  small  entities 
with  fewer  than  20  employees:  Average 
compliance  costs  by  industry  are  less 
than  0.005  percent  of  average  revenues. 


and  less  than  0.19  percent  of  profits,  in 
all  industries.  Table  VI-7  presents  the 
economic  impacts  for  small  entities  as  a 
whole,  as  defined  by  SBA.  For  these 
firms,  average  compliance  costs  are  less 
than  0.005  percent  of  average  revenues 
and  less  than  0.03  percent  of  average 
profits.  Thus,  the  Agency  projects  no 
significant  impacts  from  the  proposed 
rule  on  small  entities. 

When  costs  exceed  one  percent  of 
revenues  or  five  percent  of  profits. 


OSHA  considers  the  impact  on  smedl 
entities  significant  forthe  purposes  of 
complying  with  the  RFA.  For  all  classes 
of  affected  small  entities,  the  Agency 
foimd  that  the  costs  were  less  than  one 
percent  of  revenues  and  five  percent  of 
profits.  Therefore,  OSHA  certifies  that 
this  proposed  regulation  would  not  have 
a  significant  impact  on  a  substantial 
niunber  of  small  entities. 
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nUJNG  CODE  4S10-2S-C 

Vn.  Summary  and  Explanation  of  the 
Proposed  Standard 

This  section  of  the  preamble  provides 
a  summary  and  explanation  of  each 
proposed  revision  to  OSHA's 
Respiratory  Protection  Standard 
involving  assigned  protection  factors. 

A.  Revisions  to  the  Respiratory 
Protection  Standard 

This  section  addresses  the  revisions 
proposed  for  paragraphs  (b),  (d){3)(i)(A), 
(d)(3)(i)(B),  and  (n)  of  OSHA's  exiting 
Respiratory  Protection  Standard  at  29 
CFR  1910.134). 

Paragraph  (b)^Deflnitions 

Revisions  to  this  paragraph  would 
add  two  important  definitions" — 
assigned  protection  factor"  and 
"maximum  use  concentration" — to 
OSHA's  Respiratory  Protection 
Standard.  The  following  sections 
explain  these  proposed  definitions  in 
detail. 

1.  Assigned  Protection  Factor 

As  part  of  its  1994  proposed 
rulemaking  for  the  Respiratory 
Protection  Standard,  OSHA  proposed  a 
definition  for  assigned  protection  factors 
(APFs)  that  read  as  follows:  "(Tjhe 
number  assigned  by  NIOSH  [the 
National  Institute  for  Occupational 
Safety  and  Health]  to  indicate  the 
capability  of  a  respirator  to  afford  a 
certain  degree  of  protection  in  terms  of 
fit  and  filter/cartridge  penetration"  (59 
FR  58938).  OSHA  proposed  this 
definition  on  the  assumption  that 
NIOSH  would  develop  APFs  for  the 
various  respirator  classes,  building  on 
the  APFs  in  the  1987  NIOSH  Respirator 
Decision  Logic  (RDL)  (59  FR  58901- 
58903).  However,  NIOSH  subsequently 
decided  not  to  publish  a  list  of  APFs  as 
part  of  its  42  CFR  part  84  Respirator 
Certification  Standards  (60  FR  30338), 
and  reserved  APFs  for  a  future  NIOSH 
rulemaking. 

During  his  opening  statement  on  June 
15, 1995  at  an  OSHA-sponsored  expert- 
panel  discussion  on  APFs,  Dr.  Adam 
Finkel,  then  Director  of  the  Agency's 
Directorate  of  Health  Standards 
Programs,  noted  that  OSHA  would 
explore  developing  its  own  list  of  APFs 
(H-049,  Ex.  707-X).  The  Agency  then 
announced  in  the  preamble  to  the  final 
Respiratory  Protection  Standard  (63  FR 
1182)  that  it  would  propose  an  APF 
table  "based  on  a  thorough  review  and 
analysis  of  all  relevant  evidence"  in  a 
subsequent  rulemaking.  In  the  final 
Respiratory  Protection  Standard,  OSHA 
reserved  a  table  for  APFs,  a  paragraph 


[(d)(3)(i)(A)l  for  APF  requirements,  and 
a  definition  of  APF  under  paragraph  (b). 

In  its  1987  RDL,  NIOSH  defined  APF 
as  'itjhe  minimum  anticipated 
protection  provided  by  a  properly 
functioning  respirator  or  class  of 
respirators  to  a  given  percentage  of 
properly  fitted  and  trained  users"  (Ex. 
l-54-437Cy.  The  American  National 
Standards  Institute  (ANSI)  developed  a 
definition  for  APF  in  its  Z88.2-1992 
Respiratory  Protection  Standard  that 
reads,  "The  expected  workplace  level  of 
respiratory  protection  that  would  be 
provided  by  a  properly  functioning 
respirator  or  class  of  respirators  to 
properly  fitted  and  trained  users'  (Ex.  1- 
50).  The  ANSI  Z88.2  Subcommittee  that 
developed  the  1992  standard  used  the 
NIOSH  definition  of  APF  as  a  template 
for  its  APF  definition;  however,  the 
Z88.2  Subcommittee  revised  the  phrase 
"minimum  anticipated  protection"  in 
the  NIOSH  definition  to  "expected 
workplace  level  of  respiratory 
protection."  It  also  dropped  the  NIOSH 
phrase  "to  a  given  percentage"  from  its 
definition. 

The  phrase  "a  given  percentage" 
implies  that  some  respirator  users  will 
not  achieve  the  full  AJPF  under 
workplace  conditions.  The  "given 
percentage"  usually  is  about  five 
percent,  which  is  a  percentage  derived 
from  statistical  analyses  of  workplace 
protection  factor  (WPF)  studies.  In  this 
regard,  five  percent  represents  the  fifth 
percentile  of  the  geometric  distribution 
of  protection  factors  for  individual 
participants  in  a  WPF  study.  Each 
participant's  protection  factor  is  the 
concentration  of  challenge  agent  outside 
the  respirator  (Co)  divided  by  the 
concentration  of  that  agent  inside  the 
participant's  respirator  (C,),  or  CJCi); 
therefore,  the  fifth  percentile  is  the 
threshold  for  specifying  the  APF  for  the 
respirator  tested  under  those  workplace 
conditions.  Using  the  fifth  percentile 
means  that  about  five  percent  of  the 
employees  who  use  the  respirator  under 
these  workplace  conditions  may  not 
achieve  the  level  of  protection  assigned 
to  the  respirator  (or  class  of  respirators). 
Most  WPF  studies  adopt  the  fifth- 
percentile  threshold  as  the  conventional 
standard,  recognizing  that  about  five 
percent  of  respirator  users  will  not 
attain  the  APF  determined  for  the 
respirator  or  class  of  respirators  even 
when  they  receive  proper  fit  testing  and 
use  the  respfrator  correctly  as  part  of  a 
comprehensive  respiratory  protection 
program.  However,  ANSI  dropped  the 
phrase  "to  a  given  percentage"  to  reduce 
confusion  (i.e.,  the  phrase  did  not 
specify  a  percentage),  and  to  emphasize 
the  level  of  protection  needed  by  the 


vast  majority  of  employees  who  use 
respirators  in  the  workplace. 

"The  Agency's  review  of  the  available 
data  on  respirator  performance,  as  well 
as  findings  from  the  personal  protective 
equipment  surveys  (Exs.  6-1,  6-2), 
indicate  that  the  existing  definitions  of 
APF  are  confusing  to  the  respirator- 
using  public.  Accordingly,  OSHA 
believes  that  the  proposed  definition 
would  reduce  confusion  among 
employers  and  employees  regarding 
APFs,  thereby  assisting  employers  in 
providing  their  employees  with  effective 
respirator  protection  consistent  with  its 
Respiratory  Protection  StandfU'd. 

Tne  Agency  revised  the  terms  in  the 
ANSI  APF  definition  to  improve  clarity. 
OSHA's  proposed  definition  for  APF 
reads  as  follows: 

Assigned  protection  factor  [APF]  means  the 
workplace  level  of  respiratory  protection  that 
a  respirator  or  class  of  respirators  is  expected 
to  provide  to  employees  when  the  employer 
implements  a  continuing,  effective 
respiratory  protection  program  as  specified 
by  29  CFR  1910.134. 

The  revisions  made  to  the  ANSI  APF 
definition  in  developing  this  proposed 
APF  definition  include  adding  the 
phrase  "when  the  employer  implements 
a  continuing,  effective  respiratory 
protection  program  as  specified  by  29 
CFR  1910.134."  The  Agency  added  this 
phrase  to  emphasize  the  requirement 
that  employers  must  select  a  respirator 
in  the  context  of  a  comprehensive 
respiratory  protection  program. 
Accordingly,  the  APFs  in  Table  I  of  this 
proposal  do  not  apply  when  any  of  the 
program  elements  required  by  OSHA's 
Respiratory  Protection  Standard  are 
absent  from  an  employer's  respirator 
program,  including  fit  testing, 
maintenance,  selection,  use,  training, 
and  other  specified  elements.  This        ' 
wording  is  necessary  because  the  level 
of  employee  protection  afforded  by  the 
proposed  APFs  depends  on  the  other 
elements  of  a  comprehensive  respiratory 
protection  program  being  in  place 
continuously,  and  operating  effectively. 
Employers  and  employees  cannot 
expect  to  achieve  an  APF  reliably  unless 
employers  ensure  that  their  employees 
use  respirators  in  accordance  with  a 
continuing,  effective  respiratory 
protection  program. 

The  proposed  APF  definition  is  an 
important  addition  to  the  Respiratory 
Protection  Standard  because  it  informs  ■ 
employers  how  the  APF  constrains 
respirator  use.  The  APF  can  only  be 
achieved  by  a  respirator  or  class  of 
respirators  that  are  functioning  properly 
in  accordance  with  paragraphs  (b)  and 
(j)  of  the  Respiratory  Protection 
Standard.  This  means  that  the  respirator 
must  be  capable  of  performing  its 
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function  of  reducing  employee 
exposures  to  aiifoome  contaminants  by 
being  in  correct  working  order. 
Accordingly,  employers  must  maintain 
the  respirator  properly,  with  no  defects 
such  as  cracked  or  distorted  facepiece 
seals,  missing  exhalation  valves,  broken 
straps,  or  any  other  defect  that  woidd 
cause  leakage  into  the  respirator  or 
prevent  proper  operation.  For  air- 
purifying  respirators,  the  filters  must  be 
appropriate  for  the  airborne 
contaminant,  and  provide  an  adequate 
service  life. 

Employers  must  properly  fit  and  train 
employees  for  respirator  use,  which 
addresses  the  requirements  in 
paragraphs  (f)  and  (k)  of  the  Respiratory 
Protection  Standard.  Therefore, 
employers  must  fit  employees  with  the 
size  and  model  of  respirator  they  will  be 
using  in  the  workplace.  They  must  then 
wear  that  same  size  and  model  of 
respirator  in  the  workplace,  and  follow 
the  training  they  receive  for  performing 
respirator  seal  diecks,  inspections  for 
correct  respirator  operation,  and  proper 
donning  and  wearing  the  respirator. 

2.  Maximum  Use  Concentration 

Employers  use  MUCs  to  select 
appropriate  respirators,  especially  for 
use  against  organic  vapors  and  gases 
^ince  the  MUC  specifies  the  maximum 
atmospheric  concentration  of  a 
hazardous  substance  against  which  a 
specific  respirator  or  class  of  respirators 
with  a  known  APF  can  protect 
employees  who  use  these  respirators. 
MUCs  are  a  function  of  the  assigned 
protection  factor  (APF)  determined  for  a 
respirator  (or  class  of  respirators)  and 
the  exposiue  limit  of  the  hazardous 
substance. 

Ed  Hyatt  in  the  1976  LASL  report  on 
Respiratory  Protection  Factors  (Ex.  2) 
recounted  the  early  history  of  maximiun 
use  concentration  (MUC),  starting  with 
the  MUC  recommendations  of  the  joint 
American  Industrial  Hygiene 
Association  and  American  Conference 
of  Governmental  Industrial  Hygienists 
committee  in  1961.  This  committee 
recommended  that,  for  highly  toxic 
compounds,  full  facepiece  respirators 
with  high-efficiency  filters  should  use  a 
maximum  limit  of  100  x  the  threshold 
limit  value  (TLV).  hi  1961,  in  the  United 
Kingdom,  Hyatt  noted  that  Letts 
recommended  that  half-mask  dust 
respirators  provided  effective  protection 
against  airborne  contaminants  no  greater 
than  10  X  the  TLV. 

In  1974,  NIOSH  and  OSHA  started  the 
Standards  Completion  Program  to 
develop  standards  for  substances  with 
existing  permissible  exposiue  limits 
(PELs).  This  process  resulted  in  the 
development  of  NIOSH  Criteria 


Documents,  each  of  which  provided 
technical  information  and 
recommendations  for  specific  airborne 
contaminants.  These  doctunents  also 
reconunended  MUCs  for  different  types 
of  respirators;  NIOSH  obtained  the 
information  for  these  MUCs  bom 
various  soiuces,  including  NIOSH 
Current  Intelligence  Bulletins  and 
recognized  industrial  hygiene 
references.  NIOSH  later  pubUshed  this 
information  in  its  Pocket  Guide  to 
Chemical  Hazards.  Other  source 
documents  for  MUC  definitions  and 
regulatioiis  include  the  1987  NIOSH 
RDL,  and  the  ANSI  Z88.2-1980  and 
ANSI  Z88.2-1992  respiratory  protection 
standards. 

OSHA's  1994  proposed  Respiratory 
Protection  Standard  contained  the 
following  definition  for  MUC: 

Maximum  use  concentration  [MUQ  means 
the  maximum  concentration  of  an  air 
contaminant  in  which  a  particular  respirator 
can  be  used,  based  on  the  respirator's 
assigned  protection  factor.  The  MUC  cannot 
exceed  the  use  limitations  specified  on  the 
NIOSH  approval  label  for  the  cartridge, 
canister,  or  filter.  The  MUC  can  be 
determined  by  multiplying  the  assigned 
protection  factor  for  the  respirator  by  the 
permissible  exposure  limit  for  the  air 
contaminant  for  which  the  respirator  will  be 
used. 

Several  commenters  to  the  1994 
proposal  reconunended  alternatives  to 
this  definition.  Reynolds  Metal 
Company  recommended  defining  MUC 
as  "the  maximiun  concentration  of  an 
air  contaminant  in  which  a  particular 
respirator  can  be  used,  based  on  the 
respirator's  assigned  protection  factor" 
(Ex.  1-54-222).  The  American 
Petroleum  Institute  (API)  noted  NIOSH 
developed  the  term  "MUC,"  and  that,  to 
avoid  confusion,  OSHA  should  not  use 
the  term  (Ex.  1-54-330).  API  proposed 
using  the  term  "assigned  use 
concentration"  to  replace  "MUC";  API 
defined  "assigned  use  concentration"  as 
"the  maximtun  concentration  of  an  eur 
contaminant  in  which  a  particular 
respirator  can  be  used,  based  on  the 
respirator's  assigned  protection  factor" 
(Ex.  1-54-330).  However,  when  the 
Agency  published  the  final  Respiratory 
Protection  Standard  in  1998,  it  reserved 
the  definition  of  MUC  in  paragraph  (b) 
and  MUC  requirements  in  paragraph 
(d)(3)(i)(B)  for  futaie  rulemaking. 

Employers  use  MUCs  to  select 
appropriate  respirators,  especially  for 
use  against  organic  vapors  and  gases.  In 
this  regard,  the  MUC  specifies  the 
maximiun  concentration  of  a  toxic  vapor 
or  gas  at  which  a  respirator  will  provide 
protection  to  an  employee  who  uses  the 
respirator.  Accordingly,  in  this 


proposed  rulemaking,  OSHA  defines 
MUC  as  follows: 

Maximum  use  concentration  {MUQ  means 
the  maximum  atmospheric  concentration  of  a 
hazardous  substance  from  which  an 
employee  can  be  expected  to  be  protected 
when  wearing  a  respirator,  and  is  determined 
by  the  assigned  protection  factor  of  the 
respirator  or  class  of  respirators  and  the 
exposure  limit  of  the  hazardous  substance. 
The  MUC  usually  can  be  determined 
mathematically  by  multiplying  the  assigned 
protection  factor  specified  for  a  respirator  by 
the  permissible  exposure  limit,  short-term 
exposure  limit,  ceiling  limit,  peak  limit,  or 
any  other  exposure  limit  used  for  the 
hazardous  substance. 

Under  this  proposed  definition,  MUC 
represents  the  maximum  atmospheric 
concentration  of  a  hazardous  substance 
against  which  a  specific  respirator  or 
class  of  respirators  with  a  known  APF 
can  protect  employees  who  use  these 
respirators.  Accordingly,  MUCs  are  a 
fimction  of  the  assigned  protection 
factor  (APF)  determined  for  a  respirator 
(or  class  of  respirators)  and  the  exposiu^ 
linut  of  the  hazardous  substance. 

The  last  sentence  in  the  proposed 
definition  describes  this  function  in 
terms  of  a  mathematical  calculation,  i.e., 
that  employers  can  "usually"  determine 
the  MUC  by  multiplying  the  APF  for  the 
respirator  by  the  exposiue  limit  used  for 
the  hazardous  substance.^  The  term 
"usually"  in  this  sentence  is  consistent 
with  paragraph  (d)(3){i)(B)(2),  which  is 
part  of  the  proposed  MUC  requirements 
(see  section  below  titled  "Regulatory 
Text  for  Maximiun  Use 
Concentrations.")  This  proposed  . 
paragraph  reads,  "Employers  must 
comply  with  the  respirator 
manufacturer's  MUC  for  a  hazardous 
substance  when  the  manufacturer's 
MUC  is  lower  than  the  calculated  MUC 
specified  by  this  standard."  Therefore, 
while  employers  would  use  the 
proposed  calculation  to  determine  most 
MUCs,  they  would  have  to  use  MUCs 
determined  by  respirator  manufacturers 
when  these  MUCs  are  lower  than  the 
MUCs  determined  using  the  proposed 
calculation.  As  noted  below  in  the 
explanation  of  proposed  paragraph 
(d)(3)(i)(B)(2),  OSHA  believes  that  this 
requirement  would  provide  employees 
with  a  necessary  added  measure  of 
protection  from  hazardous  substances  in 
the  workplace. 

Importantly,  the  last  part  of  the 
proposed  definition  specifies  exposure  - 
limits  as  "permissible  exposure  limit 
(PEL),  short-term  exposure  limit  (STEL), 


■  For  example,  when  the  hazardous  substance  is 
nitrobenzene  (with  a  PEL  of  1  ppm),  and  the 
respirator  used  by  employees  has  an  APF  of  10, 
then  the  calculated  MUC  is  10  ppm  [i.e.,  Ippm  x 
10). 
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ceiling  limit  (CL),  peak  limit,  or  any 
other  exposure  limit  used  for  the 
hazardous  substance."  The  exposure 
limits  are  consistent  with  the  terms  used 
in  the  Z  tables  in  29  CFR  1910.1000  and 
the  substance-specific  standards  in  29 
CFR  parts  1910,  1915,  and  1926. 

The  phrase  "any  other  exposure  limit 
used  for  the  hazardous  substance"  refers 
to  exposure  limits  other  than  the 
exposure  limits  specified  in  the  OSHA 
Z  tables  or  in  its  substance-specific 
standards;  employers  use  the  other 
exposure  limits  to  provide  additional 
protection  to  employees  or  to  comply 
with  OSHA's  general-duty  clause 
(Section  5(a)(1)  of  the  OSH  Act;  29 
U.S.C.  654  where  OSHA  has  no 
standard).  Employers  may  adopt  such 
exposure  limits  from  existing  consensus 
standards  [e.g.,  the  ACGIH  TLVs).  or 
develop  them  specifically  for  the  unique 
hazardous  substances  found  in  their 
workplaces. 

Paragraph  (d)(3)(i)(A)— APF  Provisions 
1.  Introduction 

As  early  as  1976,  respirator  scientists 
were  classifying  respirators  into  distinct 
groups  based  on  the  level  of  protection 
they  provided.  These  early  respirator 
classes  are  similar  to  the  classes  now  in 
use,  as  well  as  the  classes  developed  by 
OSHA  for  this  proposal.  In  the  following 
parts  of  this  section,  the  Agency 
describes  the  historical  development  of 
APFs  for  specific  classes  of  respirators, 
and  then  explains  OSHA's  proposed 
APF  for  each  of  these  respirator  classes. 

In  addition  to  basing  the  APFs 
proposed  in  this  rulemaking  on  the 
studies  and  previous  APF  standards 
described  in  this  section,  the  Agency 
contracted  with  Dr.  Kenneth  Brown  to 
conduct  statistical  analyses  of  the 


original  data  reported  in  most  of  the 
WPF  studies  reported  below.  Dr. 
Brown's  quantitative  analyses  justify 
combining  data  for  filtering  facepiece 
and  elastomeric  half-mask  respirators  in 
determining  an  APF  for  these  two 
respirator  classes,  and  using  a 
qualitative  analysis  of  the  data  for 
identifying  APFs  separately  for  powered 
air-purifying  respirators,  supplied-air 
respirators,  and  self-contained  breathing 
apparatuses.  (Note  that  insufficient  WPF 
data  were  available  for  Brown  to  include 
full  facepiece  air-purifying  respirators  in 
his  analyses.)  OSHA  discusses  the 
procedures  and  results  of  these 
statistical  analyses  in  section  IV  of  this 
preamble.  The  Agency  beUeves  that  the 
APFs  developed  through  the  procedures 
discussed  below  are  consistent  with  the 
results  of  the  analyses  performed  by  Dr. 
Brown. 

2.  Half-Mask  Air-Purifying  Respirators 

Historical  development  of  APFs  for 
half -mask  air-purifying  respirators.  In 
1976,  Ed  Hyatt  of  LANL  tested  eight 
commercially  available  Bureau  of  Mines 
(the  Federal  agency  then  designated  to 
approve  respirators)  half-mask 
respirators  (Ex.  2).  Based  on  quantitative 
fit  testing  results  obtained  from  a 
respirator  test  panel,^  Hyatt  assigned  six 
of  these  respirators  an  APF  of  10;  the 
remaining  two  respirators  performed 
less  effectively  than  the  other  six, 
thereby  achieving  an  APF  of  less  than 
10.  Hyatt  did  not  use  data  from  the  two 
poor  performing  respirators  to  set  the 
APF  of  10  for  the  class  because,  as  he 
stated  in  his  report,  "For  practical 
purposes,  the  remaining  two  models  are 
not  available." 

In  1980,  the  ANSI  Z88.2  Respiratory 
Protection  Standard  (i.e.,  "the  1980 


ANSI  standard:"  Ex.  10,  Docket  H049) 
required  fit  testing  to  identify  grossly 
misfitting  half-mask  respirators.  That 
standard  assigned  an  APF  of  10  to  half- 
mask  air-purifying  respirators  when 
employers  performed  qualitative  fit 
testing,  and  an  APF  as  high  as  100  when 
they  performed  quantitative  fit  testing 
(Ex.  10,  Table  5,  p.  21,  Docket  H049). 
ANSI  based  the  latter  APF  on  the  results 
of  studies  that  quantitatively  fit  tested  a 
panel  of  respirator  users,  much  as  Hyatt 
did  in  1976  (Ex.  2).  ^ 

NIOSH  developed  its  RDL  in  1987 
(Ex.  1-54— 437Q),  which  assigned  an 
APF  of  5  to  single-use  and  quarter  mask 
air-purifying  respirators,  and  an  APF  of 
10  to  half-mask  respirators,  including 
disposable  half-mask  respirators.  In 
developing  these  APFs,  NIOSH  used 
results  from  quantitative  fit-test  studies 
performed  on  its  own  respirator  test 
panel,  several  LANL  quantitative  fit-test 
studies  (including  Hyatt's  1976  study), 
and  several  WPF  studies  that  it 
conducted  in  the  early  1980s  (Exs.  1- 
64-42,  1-64-47). 

The  1992  Z88.2  ANSI  Respiratory 
Protection  Standard  (i.e.,  "the  1992 
ANSI  standard";  Ex.  1-50)  retained  an 
APF  of  10  for  half-mask  air-purifying 
respirators,  including  quarter  masks, 
disposable  half-masks,  and  half-masks 
with  elastomeric  facepieces.  In 
determining  these  APFs,  a  committee  of 
respirator  experts  convened  by  ANSI 
reviewed  and  discussed  available  APF 
studies,  and  then  arrived  at  a  final 
decision  using  a  consensus  process. 

The  following  table  summarizes  the 
previous  APFs  assigned  to  half-mask 
air-purifying  respirators,  beginning  with 
Hyatt's  studies  at  LLNL  in  1976  through 
the  1992  ANSI  standard. 


APFs 

Half-mask  air-purifying  respirators 

LANL  (1976) 

1980  ANSI  Standard 

NIOSH  RDL  (1987) 

1992  ANSI 
standard 

Single  use  (no  longer  available)  ^  .. 
Filtering  facepiece  , 

5 

5  

10  (disDosable) 

10 

Half-mask  (elastomeric) 

10 

10   (wrtti   QLFT)    100   max.   (witti 
QNFT). 

10  

10 

'  Filtering  facepieces  replaced  single-use  respirators. 


OSHA 's  proposed  APFs  for  half-mask 
air-purifying  respirators.  Respirator 
manufacturers  construct  elastomeric 
half-masks  using  malleable  compounds 
[e.g.,  silicon,  natural  or  synthetic 
rubber)  that  readily  conform  to  the 
respirator  user's  face,  thereby  effectively 
sealing  the  inside  of  the  mask  against 


"  LANL  developed  a  respirator  test  panel 
consistiqg  of  25  men  and  women  selected  to  have 


penetration  by  airborne  hazardous 
substances.  Filtering  facepieces  also  are 
available  in  a  variety  of  designs  and 
materials  that  affect  their  fit  to  a  user's 
face.  For  example,  the  design  of  the 
"fold  flat"  filtering  facepiece  allows 
employees  to  fold  them  for  easy  carrying 
and  storage;  when  employees  need  this 


face  sizes  representing  about  95%  of  tlie  U.S. 
working  population  (Ex.  7,  docket  H049). 


respirator  for  protection,  they  unfold  the 
mask  and  place  the  fabric  filter  over 
their  mouth  and  nose  and  then  position 
the  attached  elastic  headbands  or  straps 
around  their  head. 

Half-mask  respirators,  including  the 
subclasses  of  elastomeric  and  filtering 
facepiece  respirators,  vary  widely  in 
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design  and  construction;  these 
characteristics  could  result  in  different 
fitting  characteristics  which,  in  turn, 
can  affect  the  level  of  employee 
protection  afforded  by  the  respirators.  In 
this  regard,  an  important  question  is 
whether  available  WPF  and  SWPF 
studies  demonstrate  sufficient 
variability  in  protection  between  and 
among  filtering  facepiece  and 
elastomeric  respirators  to  warrant 
different  APF  levels. 


OSHA  reviewed  available  WPF  and 
SWPF  studies  that  determined  APFs  for 
separate  models  of  half-mask  respirators 
based  on  each  respirator's  performance. 
These  studies  usually  determine  a 
protection  factor  for  each  respirator  user 
(e.g.,  an  employee  in  a  WPF  study,  or  a 
member  of  a  panel  of  respirator  users  in 
a  SWPF  study)  who  participates  in  the 
study,  vdth  each  of  these  values 
expressed  as  the  concentration  of 
challenge  agent  outside  the  respirator 


(Co)  divided  by  the  concentration  of  that 
agent  inside  the  respirator  (C;),  i.e.,  CJ 
C,.  After  collecting  these  values,  a 
statistical  analysis  determines  the 
geometric  distribution  of  the  values;  the 
overall  APF  for  the  respirator  is  the 
estimated  value  that  lies  at  the  fifth 
percentile  of  the  geometric  distribution. 
Listed  in  the  table  below  are  the  WPF 
studies  on  filtering  facepiece  and 
elastomeric  respirators  reviewed  by  the 
Agency. 


WPF  studies  for  filtering  facepieces  (by  name  of  authors  and  model  of  res- 
pirator tested) 


Cofien(Ex.  1-64-11): 

Prototype  Mercury  (disposable  respirator)  _ 

Albrecht  et  al.  (Ex.  1-64-23): 

3IWI8710 

3M9910 

3M9920 

Nelson  and  Dixon  (Ex  1-64-54): 

3M8710 :........, 

3M9910 : 

AORlbSO 

Reed  et  al.  (Ex.  1-64-61): 

31^9910 

Johnston  and  Mullins  (Ex.  1-64-34): 

3M  8715  (with  aluminum  particulate)  

3M  8715  (with  titanium  particulate)  

3M  8715  (with  silicon  particulate) 

Colton  e/ a/.  (Ex.  1-64-15): 

3M9906 ; 

Colton  etal.  (Ex.  1-64-16): 

3M  9970  (with  lead  particulate) ^ 

3M  9970  (with  zinc  partk:ulate) .'. 

Myers  and  Zhuang  (Ex.  1-64-51)  (conducted  in  a  brass  foundry): 

3M  9920  (with  zinc  particulate) 

Myers  and  Zhuang  (Ex  3-14)  (conducted  in  a  steel  mill): 

3M  8710  (with  iron  particulate) 

Gerson  1710  (with  Iron  particulate) 

Colton  and  Mullins  (Ex.  1-146): 

3M  9920  and  3M  9925 .'. 

Wallis  etal.  (Ex.  1-64-70): 

3M8710 ; 

Lenhart  and  Decker  (Ex.  1-64-56): 

3M9920 

3M  9970  (two  separate  studies) .^ 

Gaboury  and  Burd  (Ex.  1-64-24): 

AO,  Willson,  Survlvair 

Gavin  etal.  (Ex.  1-64-22): 

North  7709  (with  OV  cartridge)  

Weber  and  Mullins  (Ex.  3-15): 

3M  5000  (with  OV  cartridge)  

Myers  and  Zhuang  (Ex.  1-64-51)  (conducted  in  a  brass  foundry): 

AO  5-Star  (with  DFM  filter)   

MSA  Combo  II  (with  DFM  filter)  

Scott  65  (with  DFM  filter) 

Myers  and  Zhuang  (Ex.  3-14)  (conducted  in  a  steel  mill): 

AO  5-Star  (with  DM  filter) '..... 

MSA  Combo  II  (with  DM  filter)  

Scott  65  (with  DM  filter) 

Myers  and  Zhuang  (Ex.  1-64-52)  (conducted  in  a  paint-spraying  facility): 

AO  5-Star  (with  HERA  or  OV  filter)  

MSA  Combo  II  (with  HERA  or  OV  filter) 

Scott  65  (with  HERA  or  OV  filter) 

Lenhart  and  Campbell  (Ex.  1-64-^2): 

MSA  Combo  (with  HERA  filter) ;.. 

Albrecht  etal.  (Ex.  1-64-23): 

3M  Easi-Air  7000  (with  HERA  filter) _ 

3M  Easi-Air  7000  (with  DM  filter)  

Dixon  and  Nelson  (Ex.  1-64-54): 

Survivair  2000  and  MSA  Combo  II  (with  DFM  filter) 


Sample  size 


26 

13 

13 
10 

18 
14 

7 

19 

10 
14 
14 

23 

62 
62 

20 

10 
11 

32 

70 

5 
2 

18 

63 

46 

6 
9 
6 

11 

8 

11 

38 
38 
38 

25 

8 
6 

17 


Geometric 
mean 


28 

81 
107 
223 

310 

580 

52 

18 

145 

59 

172 

27 

415 
681 

108 

377 
123 

147 

50 


47 

75 

39.7 

98 

163 

94 

280 
427 
252 

2,211 
4,580 
6,630 

180 

56 


240 


Geometric 
standard 
deviatkMi 


1.99 
2.50 
2.38 

5.3 
4.2 
4.2 

3.1 

2.3 
1.7 
3.1 

1.5 

4.4 
5.6 

5.2 

3./ 
2.7 

2.5 

3.5 


2.5 

3.1 

2.14 

5.8 
3.1 
4.8 

2.7 
4.3 
2.9 


5th  percentile 
WRF 


4.1 

1.35 
1.66 

6.3 


25 
20 
45 

20 
56 

•  5 

3 

32 
24 

24 

ia 

36 
40 

"7 


24 

33 

7S 

12 
86  and  98 

9 

11.7 

11 

-  5 
26 

7 

56 

39 

45 

171 

437 
1,121 

16 

31 

as 

12 
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WPF  studies  for  filtering  facepieces  (by  name  of  autfiors  and  model  of  res- 
pirator tested) 

Sample  size 

Geometric 
mean 

Geometric 
standard 
deviation 

5th  p6rcontilG 
WPF 

Survlvair  2000  and  MSA  Combo  II  (witf)  HEPA  filler) „. 

14 
14 

37 

25 

31 

21 
22 

94 
250 

3.400 

333 

129 

1,006 
562 

3.0 
6.8 

3R 

4.18 
3.15 

4.65 
3.5 

1 

16 

North  7700  (with  HEPA  filter)  

11 

Dixon  and  Nelson  (Ex.  1-64-19): 

Survivair  2000  (with  HEPA  or  OV  filler) 

390 

Cotton  etal  (Ex.  1-64-13): 

3M  6000  (with  HEPA  fitter  and  cadmium  oerticulate) 

32 

3M  6000  (with  HEPA  fitter  and  lead  fume)  ; 

19 

Cotton  and  Bidwell  (Ex.  4-10-4): 

3M  7000  (with  7255  HEPA  mechanical  fitter)  ., 

3M  7000  (with  2040  HEPA  electrostatic  fitter) 

80 
71 

OSHA  found  only  one  SWPF  study  on 
half-mask  air-piuifying  respirators.  In 
1987,  Skaggs,  Loibl,  Carter,  and  Hyatt 
(Ex.  1-38-3)  of  LANL  performed  a 
SWPF  study  that  included  laboratory 
testing  of  the  MSA  Comfo  II  half-mask 
air-piuifying  elastomeric  respirator.  The 
geometric  mean  fit  factors  they 
measured  during  simulated  work 
exercises  ranged  from  800  to  5,700  for 
this  half-mask.  These  results  appear  to 
complement  the  WPF  results  discussed 
in  the  following  paragraph. 

The  summary  statistics  for  WPF 
studies  of  filtering  facepieces  and 
elastomeric  Half-masks  presented  in  the 
previous  tables  show  little  difference 
between  these  two  major  subclasses  of 
half-mask  respirators.  Most  importantly, 
the  estimated  protection  factors  for 
these  two  subclasses  evidence 
considerable  overlap.  In  addition,  both 
tables  show  that  many  respirators  in 
each  class  received  estimated  protection 
factors  above  10,  while  a  few  respirators 
performed  below  that  level. 
Accordingly,  the  WPF  studies  overall 
support  assigning  an  APF  of  10  for  this 
respirator  class  (i.e.,  half-masks),  which 
consists  of  quarter  masks,  filtering 
facepieces,  and  elastomeric  half-mask 
respirators.  OSHA  could  find  no  studies 
on  the  performance  of  quarter  masks, 
but  just  as  in  the  1992  ANSI  standard 
(Ex.  1-50)  has  included  quarter  masks 
with  half-masks. 

The  statistical  analyses  of  these 
studies  performed  by  Dr.  Kenneth 
Brown  (see  section  IV  above) 


corroborate  these  conclusions.  These 
analyses  could  not  differentiate  between 
filtering  facepieces  and  elastomeric  half- 
masks,  which  justifies  combining  the 
study  data  for  these  two  subclasses  into 
a  single  class  for  a  subsequent  APF 
determination.  This  determination 
showed  that  nearly  96%  of  the  WPF 
data  in  these  combined  studies  were  at 
or  above  an  APF  of  10. 

3.  Full  Facepiece  Air-Purifying 
Respirators 

Historical  development  of  APFs  for 
full  facepiece  air-purifying  respirators. 
In  1976.  Ed  Hyatt  of  LANL  developed  an 
APF  table  that  included  this  respirator 
class  (Ex.  2).  In  this  report,  Hyatt  used 
the  results  from  quantitative  fit  testing 
to  assess  six  models  of  full  fecepiece 
negative  pressure  air-piuifying 
respirators  equipped  with  HEPA  filters. 
Five  of  these  respirators  achieved  a 
protection  factor  of  at  least  100  for  95% 
of  the  respirator  users:  the  sixth 
respirator  attained  this  level  of 
protection  for  70%  of  the  users.  Based 
on  the  results  for  the  sixth  respirator, 
Hyatt  recommended  an  APF  of  50  for 
the  respirator  class  as  a  whole. 

The  1980  ANSI  standard  listed  an 
APF  of  100  for  full  facepiece  air- 
piirifying  respirators  with  DFM  filters. 
ANSI  increased  the  APF  for  this 
respirator  class  from  50  to  100  because 
the  poorly  performing  respirator  in 
Hyatt's  study  was  no  longer  in 
production.  Using  the  1976  LANL 
quantitative  fit-testing  results,  the  1980 


ANSI  standard  increased  this  APF  to  a 
maximum  of  1,000  when  the  respirator 
used  HEPA  filters  and  the  respirator 
users  received  quantitative  fit  testing. 

Based  on  Hyatt's  1976  data,  the  1987 
NIOSH  RDL  recommended  that  this 
respirator  class  receive  an  APF  of  50 
when  equipped  with  a  HEPA  filter,  and 
an  APF  of  10  when  using  DFM  filters. 
NIOSH  developed  the  lower  APF  of  10 
for  respirators  equipped  with  DFM 
filters  after  it  tested  the  efficiency  of 
these  filters.  In  the  absence  of  workplace 
protection  factor  studies  of  full 
facepiece  respirators,  NIOSH  based 
these  APFs  on  results  bora  earlier 
quantitative  fit  testing  performed  by 
LANL  on  panels  of  respirator  users. 

The  1992  ANSI  standard  retained  the 
1980  ANSI  standard's  APF  of  100  for 
full  facepiece  air-purifying  respirators, 
but  required  that  respirator  users 
perform  fit  testing  and  achieve  a 
minimum  fit  factor  of  1,000  prior  to 
using  the  respirators;  in  this  regard, 
quantitative  fit  testing  was  necessary 
because  no  qualitative  fit  test  could 
achieve  a  fit  factor  of  1,000.  The  ANSI 
standard  kept  this  APF  because  the 
ANSI  committee  found  that  no  new 
WPF  or  SWPF  studies  had  been 
performed  for  this  respirator  class  since 
it  last  issued  APFs  in  1980. 

The  following  table  summarizes  the 
previous  APFs  assigned  to  full  facepiece 
air-piirifying  respirators,  begiiming  with 
Hyatt's  studies  at  LLNL  in  1976  through 
the  1992  ANSI  standard. 


APFs 

Full  facepiece  air-purifying  respirators 

LANL  (1976) 

1980  ANSI  standard 

NIOSH  RDL  (1987) 

1992  ANSI 
standard 

All  respirators  in  the  class 

50  (with  HEPA  fitter)  

lO(withQLFT) 

10  (with  DFM  fitter)  

50  (wtth  HEPA  fitter). 

100 

100  max.  (wrth  QNFT)  ... 

OSHA 's  proposed  APFs  for  full 
facepiece  air-purifying  respirators. 
Although  the  1992  ANSI  standard 
assigned  an  APF  of  100  to  full  facepiece 
air-purifying  respirators.  OSHA  believes 


that  studies  completed  after  1992 
indicate  that  an  APF  of  100  is  too  high. 
Colton,  Johnston,  Mullins,  and  Rhoe 
(Ex.  1-64-14)  assessed  the  protection 
afforded  to  13  employees  over  a  four 


day  period  by  the  3M  7800  full 
facepiece  air-purifying  respirator 
equipped  with  a  liSPA  filter.  In  this 
WPF  study,  the  employees  performed 
their  regular  tasks  in  the  blast  furnace. 
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reverberatory  furnace,  and  casting  and 
warehouse  areas  of  a  lead  smelter  while 
the  authors  sampled  lead  dust  and 
fumes  inside  and  outside  the  respirator. 
The  authors  found  a  fifth  percentile 
protection  factor  of  95  for  the  combined 
samples,  but  concluded  that  the 
respirator  provided  reliable  protection 
at  protection  factors  in  excess  of  50. 

Skaggs,  Loibl,  Carter,  and  Hyatt  (Ex. 
1-38-3)  completed  the  only  SWPF 
study  on  a  full  facepiece  air-piuifying 
respirator  at  LANL;  this  study  measured 
the  protection  afforded  by  the  MSA 
Ultra  Twin  with  a  HEPA  filter.  Ten 
members  of  the  respirator  test  panel 
used  the  respirator  luider  varying 
temperature  and  humidity  conditions  in 
a  test  chamber  while  perfonning 
simulated  work  tasks.  The  authors 
reported  fit  factors  with  geometric 
means  ranging  from  1,000  to  5,300  for 
this  respirator.  However,  23  of  the  60 
measurements  reported  were  less  than 
1,000,  7  were  less  than  100,  and  3  of 
these  measurements  were  less  than  50. 

After  carefully  reviewing  these 
studies.  OSHA  is  proposing  an  APF  of 
50  for  full  facepiece  air-purifying 
respirators.  The  proposed  APF  agrees 
with  the  conclusion  of  Colton,  Johnston, 
Mullins,  and  Rhoe  (Ex.  1-64-14)  that 
this  class  of  respirators  provides  reliable 
protection  at  an  APF  of  50. 
Additionally,  the  geometric  mean 
simulated  work  fit  factors  reported  by 
Skaggs,  Loibl,  Carter,  and  Hyatt  (Ex.  1- 
38-3)  were  low  for  a  SWPF  study,  and 
a  few  of  the  individual  measurements 
were  below  an  APF  of  50;  in  the 
workplace,  the  fifth  percentile  APF  for 
this  respirator  may  fall  well  below  100. 
Therefore,  in  view  of  the  paucity  of  data 
reported  for  this  class  of  respirators,  and 
the  constraints  imposed  by  the  available 
studies,  the  Agency  is  proposing  a 
conservative  APF  diat  it  believes  would 


afford  employees  an  adequate  and 
consistent  level  of  respirator  protection 
in  the  workplace. 

Importantly,  an  APF  of  50 
corresponds  with  the  APF  assigned  to 
full  facepiece  air-purifying  respirators 
by  OSHA  in  its  substance  specific 
standards,  and  by  NIOSH  in  its  1987 
RDL.  In  determining  that  an  APF  of  50 
was  appropriate  for  protecting 
employees  against  the  contaminants 
identified  in  its  substance  specific 
standards,  the  Agency  reviewed  the 
existing  scientific  and  technical 
information,  and  carefully  considered 
comments  in  the  records.  OSHA 
believes  that  the  information  now 
available  does  not  justify  revising  the 
previous  APF  determined  for  its 
substance  specific  standards.  To  ensure 
that  the  final  APF  for  this  class  of 
respirators  provides  employees  with 
appropriate  protection,  the  Agency 
requests  that  commenters  submit  to  the 
record  any  additional  WPF  and  SWPF 
studies  that  may  be  available  on  full 
fecepiece  air-purifying  respirators! 

4.  Powered  Air-Purifying  Respirators 
(PAPRs) 

Historical  development  of  APFs  for 
PAPRs.  In  1976,  Ed  Hyatt  of  LANL  gave 
PAPRs  equipped  with  high  efficiency 
filters,  regardless  of  facepiece  type,  a 
protection  factor  of  1 ,000.  In  doing  so, 
Hyatt  assumed,  based  on  quantitative  fit 
tests,  that  both  tight-fitting  and  loose- 
fitting  facepiece  PAPRs  would  always 
maintain  a  positive  pressure  inside  the 
facepiece. 

The  committee  responsible  for 
drafting  the  1980  ANSI  standard 
assigned  an  APF  of  3,000  to  PAPRs 
equipped  with  high  efficiency  filters. 
When  the  respirators  used  DFM  filters, 
they  received  an  APF  of  100.  The  ANSI 
committee  did  not  require  fit  testing  for 


PAPRs  because  it  assumed,  as  did  Hyatt, 
that  these  respirators  would  maintain 
positive  pressure  during  use. 

The  1987  NIOSH  RDL  assigned  an 
APF  of  25  to  half-mask  PAPRs  after 
NIOSH  reviewed  the  results  of  two  WPF 
studies  that  it  conducted  on  these 
respirators  (Ex.  1-64-42  and  1-64-46). 
The  RDL  also  gave  loose-fitting  PAPRs 
with  hoods  or  helmet  an  APF  of  25 
based  on  data  irom  two  studies 
performed  by  Myers,  Peach,  Cutright, 
and  Iskander  (Exs.  1-64—47  and  1-64- 
48).  However,  the  RDL  recommended  an 
APF  of  50  for  other  PAPRs  equipped 
with  a  tight-fitting  facepiece  or  a  hood 
or  helmet,  as  well  as  high  efficiency 
filters  or  gas-vapor  cartridges  used  in 
combination  with  high  efficiency  filters. 

The  committee  developing  the  1992 
ANSI  standard  updated  die  APFs 
specified  in  the  1980  ANSI  standard. 
Accordingly,  the  committee 
recommended  an  APF  of  50  for  tight- 
fitting  half-mask  PAPRs  based  on  the 
same  WPF  studies  used  by  NIOSH  in 
developing  the  1987  RDL.  Tight-fitting 
full  facepiece  PAPRs  received  an  APF  of 
100  when  equipped  with  dust  filters 
(based  on  performance  limitations  of  the 
filters),  and  an  APF  of  1 ,000  when  used 
with  HEPA  filters.  While  the  ANSI 
committee  retained  an  APF  of  25  for 
loose-fitting  facepiece  PAPRs,  including 
loose-fitting  hoods  and  helmets,  it 
treated  tight-fitting  PAPRs  with  hoods 
or  helmets  much  as  it  did  tight-fitting 
full  facepiece  PAPRs  (i.e.,  by  assigning 
them  an  APF  of  100  when  used  with  a 
dust  filter,  and  an  APF  of  1,000  when 
equipped  with  a  HEPA  filter). 

The  following  table  summarizes  the 
previous  APFs  assigned  to  PAPRs, 
beginning  with  Hyatt's  studies  at  LANL 
in  1976  through  the  1992  ANSI 
standard. 


Powered  air-purifying 
respirators  (PAPRs) 

APFs 

LANL 
(1976) 

1980  ANSI  standard 

NIOSH  RDL  (1987) 

1992  ANSt  standard 

Half-mask 

1,000 
1,000 
1,000 
1.000 

100  (with  DFM  fitter),  3,000  max.  (wrth  HEPA 

filters). 
100  (with  DFM  fitter),  3,000  max.  (with  HEPA 

filters). 
100  (with  DFM  fitter),  3,000  max.  (with  HEPA 

filters). 
100  (with  DFM  fitter),  3,000  max.  (wrth  HEPA 

filters). 

50  (wtth  HEPA  fitter)  .. 

50  (with  HEPA  fitter)  . 
50  (with  HEPA  fitter)  :. 
25  (wrth  any  filter)  ...... 

50. 

100  (wrth  dust  fitter),  1,000  (wrth 

HEPA  fitter). 
100  (wrth  dust  fitter),  1,000  (with 

HEPA  fitter).    ' 
25. 

Full  facepiece 

Hoods  or  helmets 

Loose-fitting  facepiece 

OSHA 's  proposed  APFs  for  half-mask 
PAPRs.  In  1983,  Meyers  and  Peach 
performed  a  WPF  study  on  tight-fitting 
half-mask  and  full  facepiece  PAPRs  in  a 
silica-bagging  operation  (Ex.  1-64-46). 
The  geometric  mean  protection  factors 
for  each  of  the  seven  employees  who 


used  the  half-mask  PAPRs  ranged  from 
19  to  193,  with  a  geometric  mean 
protection  factor  of  54  for  the  entire 
sample.  The  authors  attributed  the  poor 
performance  of  the  half-mask  PAPRs  to 
leakage  around  the  filter  assembly 
connection  where  it  attached  to  the 


PAPR  blower  housing,  as  well  as  to 
inadequate  facepiece  fit. 

Lenhart  and  Campbell  of  NIOSH  in 
1984  conducted  another  WPF  study  of 
tight-fitting  half-mask  PAPRs  used  by 
employees  in  the  sinter  plant  and 
furnace  areas  of  a  primary  lead  smelter 
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(Ex.  1-64-42).  For  the-entire  sample,  the 
authors  reported  a  geometric  mean 
protection  factor  of  380  and  a  fifth- 
percentile  protection  factor  of  58. 

Two  SWPF  studies  also  evaluated 
tight-fitting  half-mask  PAPRs.  Skaggs, 
Loibl.  Carter,  and  Hyatt  (Ex.  1-38-3) 
used  fit  testing  to  assess  the 
perfonnance  of  the  respirators  in  a  test 


chamber  under  variable  temperature 
and  humidity  conditions.  They  found 
that  the  geometric  mean  protection 
factor  for  the  entire  sample  ranged  from 
14.200  to  20,000.  In  the  second  SWPF 
study,  da  Roza,  Cadena-Fix,  and  Kramer 
tested  a  panel  of  respirator  users  who 
exercised  on  a  treadmill  at  different 


work  rates  (Ex.  1-64-94).  The  geometric 
mean  protection  factor  for  the  entire 
sample  (i.e.,  combining  respirator 
performance  at  all  work  rates)  was 
5,000. 

The  following  table  provides  a 
siunmary  of  the  WPF  and  SWPF  studies  ^ 
for  tight-fitting  half-mask  PAPRs. 


WPF  studies  tor  hatf-mask  PAPRs  (by  name  of  authors  and  type/model  of 

respirator  tested) 

Sample  size 

Geometric 
mean 

Geometric 
standard 
deviation 

5th  percentile 
WPF 

Lenhart  and  Campbell  (Ex.  1-64-42).  MSA- 

Myers  and  Peacfi  (Ex.  1-64-46).  PAPR  (manufacturer  and  model  not  spec- 
ified)   

25 
10 

380 
54 

2.6 
2.44 

58 

•                               . 

SWPF  studies  for  half-maslc  PAPRs  (by  name  of  authors  and  type/nradel  of 

respirator  tested) 

Sample  size 

Geometric 
mean 

Geometric 
standard 
deviation 

5th  percentile 
SWPF 

Skaoos  ef  a/ (Ex  1-38-3)  MSA  with  Comfo  II  faceoiece  

60 
^6 

14.200-20,000 
25,000 

da  Roza  ef  al.  (Ex.  1-64-94),  MSA  with  Comfo  facepiece  

^  The  six  respirator  users  of  the  test  panel  exercised  on  a  treadmill. 
^The  geometric  mean  is  for  all  exercise  rates  combined. 


In  arriving  at  a  proposed  APF  of  50  for 
tight-fitting  half-mask  PAPRs.  OSHA 
relied  to  a  Idrge  extent  on  the  WPF 
study  conducted  by  Lenhart  and 
Campbell.  This  study  was  well 
controlled  and  collected  data  under 
actual  workplace  conditions;  these 
conditions  ensure  that  the  results  are 
reliable  and  represent  the  protection 
employees  likely  would  receive  under 
conditions  of  normal  respirator  use.  Tlie 
Agency  did  not  consider  the  Meyers  and 
Peach  WPF  study  for  this  purpose 
because  of  problems  involving  filter 
assembly  leakage  and  poor  facepiece  fit 
reported  by  the  authors;  consequently, 
the  abnormally  high  levels  of  silica 
measured  inside  the  mask  would  most 
likely  underestimate  the  true  protection 
afforded  by  the  respirator.  The  two 
SWPF  studies  reported  much  higher 
geometric  mean  protection  factors  than 
did  the  WPF  study  performed  by 
Lenhart  and  Campbell.  However,  OSHA 
believes  that  the  higher  protection 
factors  reported  for  these  SWPF  studies 
are  consistent  with  the  proposed  APF  of 
50  based  on  data  obtained  for  this 
respirator  class  in  the  Lenhart  and 
Campbell  WPF  study  because  SWPF 
studies  typically  report  significantly 
higher  protection  factors  than  WPF 
studies  of  the  same  respirator.  In 
addition,  the  proposed  APF  duplicates 


the  APFs  assigned  to  tight-fitting  half- 
mask  respirators  by  the  1987  NIOSH 
RDL  and  the  1992  ANSI  standard,  both 
of  which  based  their  APF 
determinations  on  data  reported  in  the 
existing  scientific  literatvu^,  as  well  as 
the  opinions  of  well  known  experts  on 
respiratory  protection. 

OSHA 's  proposed  APFs  for  full 
facepiece  PAPRs  and  PAPRs  with  hoods 
or  helmets.  Two  WPF  studies 
determined  protection  factors  for  tight- 
fitting  full  facepiece  PAPRs.  Myers  and 
Peach  conducted  the  first  of  these 
studies  in  1983  (Ex.  1-64-46);  OSHA 
described  this  study  in  its  earlier 
discussion  of  tight-fitting  half-mask 
PAPRs.  As  noted  in  this  discussion,  the 
Agency  did  not  use  the  results  of  this 
study  because  of  problems  involving 
filter  assembly  leakage  and  poor 
facepiece  fit  reported  by  the  authors. 
Thfe  second  WPF  study,  by  Colton  and 
Mullins,  reported  a  geometric  mean 
protection  factor  of  4,226.  and  a  fifth 
percentile  protection  factor  of  728  for 
employees  in  a  secondary  lead  smelter 
(Ex.  1-64-12).  Thirty-four  samples  in 
this  study  had  no  detectable  lead  inside 
the  respirators:  therefore,  the  authors 
used  the  limit  of  detection  for  lead  as  a 
proxy  for  the  concentration  of  lead 
inside  the  facepiece.  When  the  authors 
corrected  their  data  analysis  by 


including  these  samples,  the  geometric 
mean  protecfion  factor  increased  to 
8.843.  and  the  fifth  percentile  protection 
factor  rose  to  1.335.  No  SWPF  studies 
on  full  facepiece  PAPRs  were  available. 

One  WPF  study  and  one  SWPF  study 
are  available  for  tight-fitting  PAPRs  with 
hoods  or  helmets.  In  the  WPF  study. 
Keys,  Guy,  and  Axon,  determined  the 
protection  afforded  to  employees  in  a 
pharmaceutical  manufactiuing  plant  by 
three  different  respirators  in  this  class 
(Ex.  1-64-40).  The  fifth  percentile 
protection  factors  for  these  respirators 
were  997. 1,197.  and  1.470.  Johnson. 
Biermann,  and  Foote  of  LLNL  and 
Cohen.  Hecker.  and  Mattheis  of  the 
Organization  Resources  Counselors 
(ORC)  performed  the  single  SWPF  study 
(referred  to  here  as  "the  ORC-LLNL 
SWPF  Study")  in  which  they  collected 
576  test  samples  from  fotu  different 
PAPRs  with  hoods  or  helmets,  and 
equipped  with  bibs  (Ex.  3-4-2).  The 
lowest  protection  factor  among  the  576 
test  samples  was  11.000;  overall,  the  576 
test  samples  had  a  fifth  percentile 
protection  factor  greater  than  250,000. 

The  following  tables  summarize  the 
WPF  studies  for  tight-fitting  full 
facepiece  PAPRs,  and  the  WPF  and 
SWPF  studies  involving  PAPRs  with 
hoods  or  helmets. 


WPF  studies  for  full  facepiece  PAPRs  (by  name  of  authors  and  model  of 

respirator  tested) 

Sample  size 

Geometric 
mean 

Geometric 
standard 
deviatk>n 

5th  percentile 
WPF 

Colton  and  MuHins  (Ex.  1-64-12)  3M  W-3205  Whitecap  (with  3M  7800  full 
facepiece  and  HEPA  filter): 
Study  r 

20 

4.226 

2.9 

728 
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WPF  studies  for  full  facepiece  PAPRs  (by  ruime  of  authofs  and  model  of 

respirator  tested) 


Sample  size 


Geometric 
mean 


Geometric 
standard 
deviation 


5th  percentile 
WPF 


Study  2  

Myers  and  Peach  (Ex. 
nrKxtel  not  specified) 


1-64-46)  Full  facepiece  PAPR  (manufacturer  and 


55 
10 


8.843 
54 


3.2 
2.44 


1.335 


^  Study  1  consisted  of  20  samples  with  C,  values  over  ttie  detection  limit,  while  Study  2  consisted  of  34  samples  that  had  C,  values  t)elow  the 
detection  limit;  for  analytk:  purposes,  the  investigators  assigned  these  34  samples  a  C,  value  equal  to  the  detection  limit.    > 


WPF  studies  for  PAPRs  with  hoods  or  helmets  (by  name  of  authors  and 
model  of  respirator  tested) 

Sample  size 

Geometric 
mean 

Geometric 
standard 
deviation 

51^  percentile 
WPF 

Ifaue  at  al   /Pv    ^-tiA—An\■ 

29 

9 

22 

11,137 

9,574 

42,260 

3.9 
3.1 
9.8 

Racal  Breathe  Easy  10  (hood,  double  bib,  HEPA  filtef)  

1,197 

1,470 

997 

Bullard  Quantum  (hood,  double  bib,  HEPA  filter)  

3M  Whitecap  II  (helmet,  double  bib,  HEPA  filter)  

SWPF  studies  for  PAPRs  with  hoods  or  helmets  (by  name  of  authors  and 
model  of  respirator  tested) 

Range  of  SWPFs 

Geometric  median 
SWPF 

5th  percentile 
SWPF 

ORC-LLNL  SWPF  Study  (Ex.  3-4): 

3M  Whitecap  (helmet  with  bib  and  HEPA  filter)  

140,000->250,000 
11,000->250,000 
11,000->250,000 
94,000->250,000 

>250,000 
>250,000 
>250,000 
>250,000 

>250  000 

3M  Snapcap  (Tyvek  hood  with  bib  and  HEPA  filter) 

>170  000-210  000 

Racal  BE-5  Clear  PVC  (hood  with  bib  and  HEPA  filter) 

>250  000 

Racal  BE-10  (Tyvek  hood  with  bib  and  HEPA  filter)  

246,000->250,000 

OSHA  is  proposing  an  APF  of  1,000 
for  fidl  facepiece  PAPRs  and  PAPRs 
with  hoods  or  helmets.  With  regard  to 
full  facepiece  PAPRs,  the  corrected  fiflh 
percentile  protection  factor  of  1.335 
reported  by  Colton  and  Mullins  in  their 
WPF  study  fully  supports  the  proposed 
APF.  The  WPF  study  of  PAPRs  with 
hoods  or  helmets  by  Keys,  Guy,  and 
Axon  justifies  the  proposed  APF  of 
1,000  for  this  respirator  class.  These 
authors  reported  that  the  average  fifth 
percentile  protection  factor  for  the  three 
respirators  tested  in  their  study  was 
well  over  1,000.  Moreover,  the  ORC- 
LLNL  SWPF  Study  (Ex.  3-4).  in  which 
this  class  of  respirators  received 
extremely  high  fifth  percentile 
protection  factors,  lends  substantial 
validation  to  OSHA's  proposed  APF.  In 
addition,  the  proposed  APFs  for  full 
facepiece  PAPRs  and  PAPRs  with  hoods 
or  helmets  corresponds  with  the  APFs 
assigned  to  these  respirator  classes  in 
the  1992  ANSI  standard;  ANSI  made 
these  APF  determinations  only  after  a 
careful  review  and  discussion  of  the 
available  research  by  a  panel  of 
respirator  experts.  While  the  proposed 
APF  for  these  respirators  is  much  higher 
than  the  APF  recommended  in  the  1987 
NIOSH  RDL,  the  Agency  believes  that 
the  WPF  and  SWPF  studies  conducted 
on  these  respirators  since  publication  of 
the  RDL  justify  the  proposed  increase. 

Footnote  4  of  the  proposed  APF  table 
states  that"*  *  *  only  helmet/hood 
respirators  that  ensure  the  maintenance 
of  a  positive  pressure  inside  the 
facepiece  during  use,  consistent  with 
performance  at  a  level  of  protection  of 


1000  or  greater,  receive  an  APF  of 
1,000."  The  footnote  continues,  "All 
other  helmet/hood  respirators  are 
treated  as  loose-fitting  facepiece 
respirators  and  receive  an  APF  of  25." 
OSHA  is  proposing  that  respirators  from 
this  class  be  able  to  demonstrate  that 
they  maintain  a  positive  pressure  inside 
the  facepiece  during  use  and  achieve  a 
level  of  protection  of  1000  or  greater. 
Available  WPF  and  SWPF  studies  have 
found  that  some  of  these  respirators 
were  shown  to  only  achieve  protection 
factors  well  below  1,000  (Exs.  3-4,  3-5). 
In  all  likelihood,  the  burden  of 
conducting  any  testing  would  fall  on 
respirator  manufacturers,  but  the 
employer  would  be  responsible  for 
selecting  a  properly  tested  respirator, 
thereby  cissuring  employees  that  they 
will  receive  adequate  protection  against 
toxic  hazards. 

OSHA 's  proposed  APF$  for  loose- 
fitting  PAPRs.  A  number  of  WPF  and 
SWPF  studies  are  available  for  loose- 
fitting  facepiece  PAPRs.  An  important 
piupose  of  these  studies  was  to 
determine  if  APFs  differed  between 
loose-fitting  facepiece  PAPRs  and 
PAPRs  with  tight-fitting  hoods  or 
helmets.  The  NIOSH  WPF  study  by 
Myers,  Peach,  Cutright,  and  Iskander 
(Ex.  1-64—47)  was  the  first  to  report  that 
loose-fitting  facepiece  PAPRs  did  not 
perform  at  an  APF  of  1,000.  the  value 
determined  by  Ed  Hyatt  in  1976  after 
quantitatively  fit  testing  a  panel  of 
respirator  users.  A  follow-up  study  by 
Myers,  Peach,  Cutright,  and  Iskander 
(Ex.  1-64-48)  reported  a  fifth  percentile 


protection  factor  of  25  for  this  respirator 
class. 

A  WPF  study  conducted  later  by 
Albrecht,  Gosselink,  Wilmes,  and 
Mullins  (Ex.  1-64-23)  reported  a  fifth 
percentile  protection  factor  of  42  for  the 
3M  Airhat.  a  loose-fitting  facepiece 
PAPR  with  a  helmet.  Stokes,  Johnston, 
and  Mullins  (Ex.  1-64-66)  performed  a 
WPF  study  in  a  roofing  granule 
production  plant  using  the  3M  Airhat; 
they  found  a  fifth  percentile  protection 
factor  of  95.  However,  when  employees 
used  the  respirator  with  a  Tyvek  shroud, 
the  fifth  percentile  protection  factor 
increased  to  1.615.  Gaboiuy  and  Burd 
(Ex.  1-64-24)  reported  a  fifth  percentile 
protection  factor  of  275  in  a  WPF  study 
in  which  employees  in  an  aluminum 
smelter  wore  a  Racal  Breathe  Easy  loose- 
fitting  facepiece  PAPR  with  a  helmet. 
CoUia.  Colton.  and  Bidwell  (Ex.  3-5) 
foimd  a  fifth  percentile  protection  factor 
of  315  in  a  WPF  study  performed  on  the 
3M  Breathe  Easy  12  PAPR  with  a  loose- 
fitting  head  cover. 

OSHA  evaluated  three  SWPF  studies 
addressing  the  performance  of  loose- 
fitting  facepiece  PAPRs  with  hoods  or 
helmets.  Skaggs,  Loibl.  Carter,  and  Hyatt 
(Ex.  1-38-3)  reported  geometric  mean 
protection  factors  ranging  from  1.900  to 
5.600  for  the  3M  Airhat.  and  from  1.200 
to  3,500  for  the  Racal  AH3  PAPR  with 
a  loose-fitting  helmet.  A  study  by  da 
Roza,  Cadena-Fix,  and  Kramer  (Ex.  1- 
64-94)  found  geometric  mean  protection 
factors  ranging  from  10  to  10,000,  and 
from  100  to  20,000,  for  the  two  loose- 
fitting  facepiece  PAPRs  with  helmets 
they  tested. 
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Johnson,  Biermann,  and  Foote  of 
LLNL  and  Cohen,  Hecker,  and  Mattheis 
of  ORG  (Ex.  3-4)  assessed  the 
performance  of  one  loose-fitting 
facepiece  PAPR  with  a  Tyvek  head 


cover  as  part  of  the  ORC-LLNL  SWPF 
Study;  the  results  of  this  study  reported 
three  APFs  below  10,000,  with  the 
lowest  value  being  240.  The  fifth 
percentile  protection  factor  for  this 


respirator  ranged  from  150,000  to 
230,000. 

The  following  tables  summarize  the 
WPF  and  SWPF  studies  for  loose-fitting 
facepiece  PAPRs  with  hoods  or  helmets. 


WPF  studies  for  loose-fitting  facepiece  PAPRs  with  floods  or  fielmets 
(by  name  of  autfxxs  and  model  of  respirator  tested) 


Sampie  size 


Geometric 
mean 


Geometric 
standard 
deviation 


5tfi  percentile 
WPF 


Myen  et  a/.(Ex.  1-64-47): 

3M  W-344  (tielmet  witfi  HEPA  fiNer) 

Racal  AH  3  (fielmet  with  HEPA  filter)  

Albrecht  et  al.  (Ex  1-64-23)  3M  Airhat  (helnwt  with  HEPA  fitter) 

Myers  ef  a/.  (Ex.  1-64-48): 

3M  W-316  (helmet  with  DM  filler) 

Racal  AH  5  (helmet  with  DM  filter) 

GatxHjry  and  Burd  (Ex.  1-64-24)  Racal  Breattie  Easy  I  (hefrrwt  with 

HEPA  or  OV  filter) 

Collia  et  al.  (Ex.  3-5)  3M  Breattw  Easy  12  (Tyvek  head  cover  with 

HEPA  filter)  : 

Stokes  et  al.  (Ex.  1  -64-66): 

3M  Airtiat  (helmet)  with:  , 

HEPA  filter  (total)' 

DM  filter  (without  shroud) _ 

DM  fitter  (with  shroud) 

DM  filter  (total) 


23 

23 

7 

22 

24 

20 
41 


12 
27 
18 
45 


165 
205 

Ids 

135 
120 

1,414 

2,523 


5,370 

877 

11,792 

2,480 


3.57 
2.83 
2.36 

1.89 
2.64 

2.51 


3.0 
5.2 
3.1 
7.0 


26 
26 
42 

25 
25 

275 

315 


762 

53 

1,615 

95 


^  The  total  consists  of  the  shroud  and  no-shroud  samples  combined. 


SWPF  studies  for  loose-fitting  facepiece  PAPRs  with  hoods  or  helmets 
(by  name  of  auttKXS  and  model  of  respirator  tested) 


Sampte  size 


Geometric 
mean 


Geometric 
median 


5th  percentile 
SWPF 


Skaggs  et  al.  (Ex.  1-38-3): 

3M  Airhat  W-344  (helmet)  

Racal  AH3  Airstream  (helmet) 

da  Roza  etal  (Ex.  1-64-94): 

3M  Airhat  W-344  (heimet)  

Racal  Breathe-Easy  1  (fielmet)  .... 
ORC-LLNL  SWPF  Study  (Ex.  3-4): 

Racal  BE-12  (Tyvek  head  cover) 


60 
60 

^6 
6 

144 


1,900-5,600 
1,200-^,500 

10-10.000 
100-20.000 

240-250.000 


250,000 


150,000-230,000 


'  Used  same  panel  of  six  respirator  users  for  both  respirators;  panei  exercised  on  treadmill  at  80%  cardiac  capacity. 


OSHA  is  proposing  an  APF  of  25  for 
loose-fitting  PAPRs  with  hoods  or 
helmets,  which  is  consistent  with  both 
WPF  studies  conducted  by  Myers, 
Peach,  Outright,  and  Iskander  (Ex.  1- 
64-47  and  1-64—48).  as  well  as  the 
APFs  for  this  respirator  class  established 
by  the  1987  NIOSH  RDL  and  by  the 
1992  ANSI  standard.  The  extreme 
variability  of  the  fifth  percentile 
protection  factors  in  the  WPF  studies 
warrants  a  conservative  approach  in 
proposing  an  APF  for  this  respirator 
class.  In  this  regard,  seven  of  the  11 
WPF  studies  found  fifth  percentile 
protection  factors  of  less  than  100,  and 
five  of  these  APFs  were  below  50.  The 
Agency  believes  that  a  proposed  APF  of 
25  would  provide  employees  who  use 
these  respirators  with  an  adequate  safety 
margin  in  view  of  the  unreliability  of 
the  protection  factors  found  for  this 
respirator  class. 

The  geometric  means  reported  by 
Skaggs,  Loibl,  Carter,  and  Hyatt  (Ex.  1- 
38-3)  were  low  for  a  SWPF  study,  as 
were  a  number  of  the  geometric  means 
determined  by  de  Rosa,  Cadena-Fix,  and 


Kramer  (Ex.  1-64-94)  in  their  SWPF 
assessments.  In  the  workplace,  these 
low  geometric  mean  SWPFs  likely  ' 
would  translate  into  fifth  percentile 
WPFs  of  less  than  50.  Therefore,  the 
limited  and  highly  variable  data  in  the 
SWPF  studies  support  OSHA's 
conclusion  that  a  conservative  APF  of 
25  would  afford  employees  an  adequate 
and  consistent  level  of  respirator 
protection  in  the  workplace. 

5.  Supplied-Air  Respirators  (SARs) 

Historical  development  of  APFs  for 
SARs.  SARs  operate  in  one  of  three 
modes — demand,  continuous  flow,  or 
pressure  demand.  Demand  or  pressure 
demand  respirators  have  either  a  tight- 
fitting  half-mask  or  a  tight-fitting  full 
facepiece,  while  continuous  flow 
respirators  have  either  a  tight-fitting,  or 
a  loose-fitting,  hood  or  helmet,  or  a 
tight-fitting  half-mask  or  full  facepiece. 

In  1976.  Ed  Hyatt  of  LANL  published 
the  initial  protection  factors  for  SARs 
(Ex.  2).  In  making  these  determinations, 
Hyatt  gave  an  APF  of  10  to  half-mask 
SARs  operated  in  the  demand  mode. 


while  full  facepiece  SARs  received  an 
APF  of  50  in  the  demand  mode.  These 
APFs  are  the  same  APFs  that  Hyatt 
assigned  to  negative  pressure  half- 
masks,  and  full  facepiece,  air-purifying 
respirators.  Hyatt  based  the  APF  of  10 
for  half-mask  SARs  operating  in  the 
demand  mode  on  LANL  studies 
performed  in  1971  and  1972  on  a 
respirator  test  panel  wearing  eight  half- 
mask  air-piuifying  respirators  equipped 
with  HEPA  filter.  In  determining  an 
APF  of  50  for  full  facepieces,  Hyatt 
relied  on  LANL  studies  in  which  a 
respirator  test  panel  consisting  of  31 
firemen  wore  full  facepiece  SCBAs 
operating  in  the  demand  mode. 

Hyatt  regarded  SARs  that  operate  in  a 
positive  pressure  mode  to  be  more 
protective  than  SARs  used  in  a  negative 
pressure  mode;  therefore,  he  assigned 
half-mask  and  full  facepiece  SARs  that 
function  in  the  continuous  flow, 
pressure  demand,  or  other  positive 
pressure  modes  APFs  of  1,000  and 
2.000,  respectively;  the  half-mask 
respirators  received  a  lower  APF  than 
the  full  facepiece  respirators  because 


Federal  Register /Vol.  68,  No.  109 /Friday,  June  6,  2003  /  Proposed  Rules 


34101 


Hyatt  considered  a  half-mask  to  be  less 
stable  on  the  face  than  a  full  facepiece. 
SARs  with  hoods  or  helmets  operated  in 
continuous  flow  mode  received  an  APF 
of  2,000,  consistent  with  the  APF  Hyatt 
gave  to  full  facepiece  SARs  operating  in 
the  continuous  flow  or  pressure  demand 
mode. 

The  1980  ANSI  standard 
differentiated  APFs  for  some  SARs 
depending  on  the  type  of  fit  testing 
performed.  Accordingly,  half-mask  and 
full  facepiece  SARs  used  in  the  demand 
mode  received  APFs  of  10  and  100, 
respectively,  when  qualitatively  fit 
tested.  When  tested  quantitatively,  the 
APFs  for  these  respirators  were  the 
protection  factors  achieved  during  fit 
testing,  with  the  APF  limited  to  the,sub- 
IDLH  value  ^°  of  the  hazardous 
substance  in  the  workplace. 

Half-mask  or  full  facepiece  SARs  that 
functioned  in  continuous  flow  or 
pressure  demand  modes  required  no  fit 
testing  because  of  their  positive  pressure 
operation;  consequently,  these 
respirators  received  an  APF  limited  only 
to  the  sub-IDLH  value  of  the  hazardous 
substance  in  the  workplace  when  used 
without  an  auxiliary  air  supply  or 
escape  bottle  [i.e.,  the  "escape 
configxiration").  When  equipped  in  an 


escape  configiuration,  these  respirators 
had  a  maximiun  APF  of  10,000. 
Continuous  flow  or  pressiue  demand 
SARs  with  hoods  or  helmets  also 
received  a  maximum  APF  of  10,000 
when  not  used  in  an  escape 
configuration;  however,  when  operated 
in  a  escape  configuration,  the  maximum 
APF  for  diese  respirators  was  of  10,000+ 
(i.e.,  employees  could  use  them  to 
escape  from  IDLH  atmospheres). 

The  1987  NIOSH  RDL  recommended 
APFs  of  10,  50,  and  1,000,  respectively, 
for  half-mask  SARs  when  operated  in 
demand,  continuous  flow,  and  positive 
pressure  (including  pressiu-e  demand) 
modes.  All  SARs  with  hoods  or  helmets 
received  an  APF  of  25  when  used  in  the 
continuous-flow  mode.  The  RDL 
assigned  full  facepiece  SARs  an  APF  of 
50  when  they  functioned  in  the  demand 
or  continuous  flow  mode,  an  APF  of 
2,000  when  operated  in  the  pressure 
demand  or  other  positive  pressure 
mode,  and  a  maximum  APF  of  10,000 
when  used  in  the  pressiue  demand 
mode  with  an  auxiliary  SCBA. 

The  1992  ANSI  standard  did  not  set 
different  APFs  for  the  same  class  of 
respirator  based  on  the  type  of  fit  testing 
conducted  because  WPF  studies 
performed  after  publication  of  the  1980 


ANSI  standard  did  not  support  this 
practice.  After  comparing  the 
operational  characteristics  of  half-mask 
and  full  facepiece  SARs  to  half-mask 
and  full  facepitee  air-purifying 
respirators,  the  1992  ANSI  standard 
gave  APFs  of  10  and  100,  respectively, 
to  half-mask  and  full  facepiece  SARs 
when  operated  in  the  demand  mode. 
Pressure  demand  and  continuous  flow 
half-mask  SARs  received  an  APF  of  50, 
consistent  with  their  operational 
similarities  with  half-mask  PAPRs.  Full 
facepiece  ■continuous  flow  SARs 
received  an  APF  of  1,000,  determined 
fi^m  their  operational  analogy  to  SARs 
having  tight-fitting  hoods  or  helmets. 
Bdsed  on  their  operational  similarities 
to  loose-fitting  continuous  flow  PAPRs, 
the  committee  chaffing  the  1992  ANSI 
standard  gave  loose-fitting  facepiece 
SARs  operated  in  the  continuous  flow 
mode  an  APF  of  25. 

The  following  table  simunarizes  the 
APFs  given  to  the  various  classes  of 
SARs  (i.e.,  half-mask,  full  facepiece, 
tight-fitting  vrith  hoods  or  helmets,  and 
loose-fitting  facepiecel,  beginning  with 
Hyatt's  studies  at  LLNL  in  1976  through 
the  1992  ANSI  standard. 


APFs 

SARs 

LANL  (1976) 

1980  ANSI  Standard 

NIOSH  RDL  (1987) 

1992  ANSI  standard 

Half-mask 

10  (demand) 

10  (demand;  with 
QLFT). 

10  (demand) 

10  (demand). 

\ 

1,000  (continuous  ftow)  

Same  as  QNFT  factor 

50  (contirtuous  ftow)  

50  (continuous  flow). 

% 

(demand;  sub-IDLH 

value  max.). 

1,000  (pressure  demand)  

Sub-IDLH  (continuous 

1,000  (pressure  demand)  

50  (pressure  demand). 

ftow  or  pressure  de- 

^ 

'- 

•- 

mand;  no  escape 

configuratton). 
10.000  max.  (with  es- 
cape configuration). 

% 

. 

Full  facepiece  

50  (demand)  

too  (demand;  with 

50  (demand) 

100  (demand). 

QLFT). 

2,000  (continuous  ftow)  

Same  as  QNFT  factor 

50  (continuous  fk>w)  

1 ,000  (continuous  flow). 

I                     I 

(demand;  sub-IDLH 
value  max.). 

2,000  (pressure  demand)  

Sut>-IDLH  (continuous 
ftow  or  pressure  de- 
mand; no  escape 

2,000  (pressure  demand)  

1 .000  (pressure  demand). 

1 

configuration). 

^. 

10,000  max.  (with  es- 

6 

h 

cape  configuration). 

Hood  or  helmet 

2,000  (continuous  ftow)  

Sut>-IDLH  (continuous 

25  (conti^pous  flow)  

1 .000  (continuous  flow). 

ftow  or  pressure  de- 

mand; no  escape 

configuration). 

■ 

10,000  max.  (with  es- 

cape configuratton). 

Loose-fitling  facepiece 

25  ^continuous  flow) 

25  (continuous  flow). 

'"The  concentration  of  the  hazardous  substance 
just  below  its  IDLH  value. 
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OSHA  's  proposed  APFs  for  half-mask 
SARs.  No  WPF  studies  were  available 
for  half -mask  SARs.  Therefore,  OSHA  is 
proposing  an  APF  of  10  for  this 
respirator  class  when  used  in  the 
demand  mode  based  on  their  analogous 
operational  performance  with  negative 
pressure  half-mask  air-purifying 
respirators  tested  during  WPF  and 
SWPF  studies.  In  addition,  the  Agency 
proposes  to  give  half-mask  SARs  that 
function  in  the  continuous  flow  or 
pressure  demand  modes  an  APF  of  50, 
consistent  with  the  performance  of  half- 
mask  PAPRs  in  WPF  and  SWPF  studies 
(and  operated  at  the  same  airflow  rates). 
Additional  support  for  the  proposed 
APFs  comes  from  the  1992  ANSI 
standard,  which  assigned  an  APF  of  KT* 
to  half-mask  airline  SARs  operated  in 
the  demand  mode,  and  an  APF  of  50 
when  operated  in  the  continuous  flow 
or  pressure  demand  mode.  The  1987 
NIOSH  RDL  also  gave  half-mask 
demand  SARs  an  APF  of  10.  but 
recommended  an  APF  of  1 ,000  for  these 
respirators  when  functioning  in  the 
pressure  demand  or  other  positive 
pressure  modes. 

Regarding  the  recommended  APF  of 
1,000,  OSHA  preliminarily  finds  that 
these  respirators  warrant  the  more 
conservative  APF  of  50  because  of  the 
possibility  that  negative  pressure  could 
develop  inside  the  mask  during  tasks 
that  stress  the  facepiece  seal;  moreover, 
in  the  absence  of  WPF  and  SWPF  data 
for  these  respirators,  the  Agency 
believes  that  a'conservative  approach  to 
setting  this  APF  is  appropriate. 

OSHA 's  proposeaAPFs  for  full 
facepiece  SARs.  No  WPF  or  SWPF 
studies  were  available  involving  tight- 
fitting  full  facepiece  SARs  operated  in 
the  demand  mode.  Therefore,  in  the 
absence  any  such  data,  the  Agency  is 
assigning  this  respirator  class  an  APF  of 
50  based  on  th6  analogous  operational 
characteristics  between  these  respirators 
and  negative  pressure  air-purifying 
respirators  when  operated  in  the 
demand  mode  under  WPF  conditions. 
The  proposed  APF  is  the  same  as  the 
APF  recommended  for  this  respirator 
class  by  the  1987  NIOSH  RDL,  and 
similar  to  the  APF  (i.e.,  100)  given  to 
these  respirators  by  the  1992  ANSI 
standard.  In  choosing  an  APF  of  50 
instead  of  100  for  this  class  of 
respirators,  the  Agency  believes  that  the 
paucity  of  WPF  and  SWPF  studies 
warrants  taking  a  conservative  approach 
in  this  determination. 

While  no  WPF  studies  for  full 
facepiece  SARs  operated  in  the  pressure 
demand  or  other  positive  pressure 
modes  were  available,  there  was  one 
SWPF  study  of  this  respirator  class  by 
Skaggs,  Loibl.  Carter,  and  Hyatt  (Ex.  1- 


38-3).  The  study,  performed  at  LANL, 
evaluated  the  respirators  under  different 
temperature  and  humidity  conditions; 
the  results  of  the  study  showed  that 
these  respirators  had  geometric  mean 
protection  factors  ranging  from  8,500  to 
20,000.  Therefore,  the  Agency  is 
proposing  an  APF  of  1,000  for  full 
facepiece  SARs  used  in  the  pressure 
demand  or  other  positive  pressure 
modes  based  on  their  performance  in 
this  study  [i.e.,  that  the  likelihood  is 
high  that  the  geometric  mean  SWPFs 
would  translate  to  fifth  percentile  WPF 
of  1 .000.  Further  justification  for  the 
proposed  APF  comes  from  the  similarity 
in  operational  characteristics  (including 
the  same  minimum  airflow  rates) 
between  these  respirators  and  tight- 
fitting  full  facepiece  continuous  flow 
PAPRs,  which  are  receiving  a  proposed 
APF  of  1.000  in  this  rulemaking.  (See 
the  discussion  of  these  PAPRs  above). 

The  proposed  APF  of  1,000  for  full 
facepiece  SARs  operated  in  the  pressure 
demand  or  other  positive  pressure 
modes  also  is  consistent  with  the  APFs 
of  1.000  assigned  by  the  1992  ANSI 
standard  to  these  respirators  when  used 
in  the  continuous  flow  or  pressuj« 
demand  modes,  and  the  APF  of  2,000 
recommended  by  the  1987  NIOSH  RDL 
for  pressiire  demand  respirators  in  this 
class.  Although  the  RDL  gave  an  APF  of 
50  to  these  respirators  in  a  continuous 
flow  mode,  the  Agency  believes  that  the 
SWPF  study,  as  well  as  the  WPF  studies 
performed  on  analogous  tight-fitting  full 
facepiece  continuous  flow  PAPRs, 
justify  the  proposed  APF. 

OSHA 's  proposed  APF  for  SARs  with 
hoods  or  helmets.  The  Agency  foimd  a 
number  of  WPF  studies  on  these 
respirators,  including  one  by  Johnston, 
Stokes,  Mullins,  and  Rhoe  (Ex.  1-64- 
36). 

These  authors  performed  a  WPF  study 
on  the  3M  Whitecap  continuous  flow 
abrasive  blasting  helmet  (equipped  with 
an  extended  length  shroud)  used  by  four 
shipyard  employees  while  sandblasting 
a  barge.  After  performing  several  data 
analyses,  the  authors  concluded  that 
outside-the-respirator  samples  with 
filter  loadings  at  least  1,000  times 
greater  than  the  mean  blank  value  were 
most  representative  of  the  respirator's 
performance.  Therefore,  OSHA  is  using 
only  statistics  based  on  these  samples 
for  its  APF  determinations;  these 
statistics  indicate  that  the  estimated 
fifth  percentile  protection  foctor  is  1 .038 
for  these  samples. 

Johnston,  Stokes,  Mullins.  and  Rhoe 
(Ex.  1-64-37)  conducted  a  second  WPF 
study  on  the  3M  Whitecap  II  general 
purpose  SAR  with  a  helmet.  In  this 
study,  the  authors  sampled  six 
employees  while  they  performed 


grinding  operations  in  a  foundry.  The 
authors  stated  that  "because  of  the 
relatively  low  sample  loadings,  the  WPF 
numbers  obtained  significantly 
underestimate  the  performance 
capability  of  the  respirator."  Therefore, 
OSHA  did  not  use  the  WPFs  fi-om  this 
study  in  developing  the  proposed  APF 
for  this  respirator  class. 

Colton,  Mullins,  and  Bidwell  (Ex.  1- 
64-17)  published  a  WPF  study  on 
foundry  employees  who  used  the  3M 
Snapcap  continuous  flow  SAR  with  an 
abrasive  blasting  hood  while  exposed  to 
silica  during  tear-down  operations.  The 
authors  reported  a  fifth  percentile 
protection  factor  over  1 ,000,  which  they 
noted  was  consistent  with  the  APF  of 
1,000  assigned  to  these  respirators  by 
the  1992  ANSI  standard. 

In  another  WPF  study.  Nelson, 
Wheeler,  tod  Mustard  (Ex.  3-6) 
sampled  aircraft  assembly  employees 
involved  in  sanding  and  primer 
spraying  operations  while  using  the  3M 
H— 422  continuous  flow  SAR  hood  with 
both  an  outer  and  inner  shroud.  The 
authors  reported  that  14  of  the  31 
samples  taken  during  primer  spraying  ' 
operations  showed  measurable 
concentrations  of  strontium  (Sr)  outside 
the  facepiece  (C„),  but  none  of  the 
samples  showed  any  measurable 
concentration  of  Sr  inside  the  facepiece 
(C).  Based  on  these  Co  data,  and  using 
the  lowest  detectable  limit  for  C„  the 
authors  concluded  that  "the  WPFs  were 
greater  than  1,200  for  all  samples  with 
a  mass  of  Sr  on  the  C„  samples  1,000 
times  the  detection  limit  for  the  C, 
samples."  They  stated  further  that  their 
study  supports  the  APF  of  1,000  given 
to  these  respirators  by  the  1992  ANSI 
standard. 

In  a  WPF  study  conducted  at 
Avondale  shipyard,  Kiefer.  Trout,  and 
Wallace  (Ex.  2-1 )  sampled  the  total 
particulate  exposures  (i.e.,  small  and 
large  particle  fractions  combined)  of 
employees  involved  in  abrasive  blasting 
operations  while  using  the  BuUard  Type 
88  CE  (continuous  flow)  SAR  abrasive 
blasting  hood.  The  authors  reported 
WPFs  ranging  from  2,817  to  10,000. 

OSHA  identified  four  SWPF  studies 
of  this  respirator  class,  all  performed  by 
LLNL  or  LANL  for  manufacturers  of 
continuous  flow  SARs  with  abrasive 
blasting  hoods  or  helmets.  The 
geometric  mean  protection  factors  found 
for  these  respirators  were  40,000  for  the 
Bullard  Model  77  and  88  Type  CE 
(continuous  flow]  SARs  with  an 
abrasive  blasting  hood  (Ex.  1-157),  and 
100.000  for  the  Clemco  Apollo  20  and 
60  Type  CE  (continuous  flow)  SARs 
with  an  abrasive  blasting  hood  (Ex.  3- 
7-3)  and  the  3M  Whitecap  Model  W- 
8100  Type  CE  (continuous  flow)  SAR 
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with  abrasive  blasting  helmet  (Ex.  3-9- 
2).  Based  on  the  results  of  these  studies. 
OSHA  granted  these  respirators  an 
interim  APF  of  1,000  (Exs.  3-7-4.  3-8- 
4,  3-9-3). 

Li  the  latest  SWPF  study,  Johnson. 
Biermann,  and  Foote  of  LLNL  and 
Cohen.  Hecker,  and  Mattheis  of  ORC 
(Ex.  3—4)  tested  six  models  of 
continuous  flow  SARs  with  hoods  or 


helmets  as  part  of  the  ORC-LLNL  SWPF 
Study.  Five  of  these  respirators  had  fifth 
percentHe  SWPFs  ranging  frdm  86,000 
to  over  250,000.  However,  the  fifth 
percentile  SWPFs  for  the  sixth 
respirator  (the  North  Model  85302  T) 
ranged  from  13  to  18.  The  authors 
attributed  the  poor  perlbrmance  of  this 
respirator  to  the  absence  of  a  "tuck-in" 


bib.  When  the  manufacturer  corrected 
this  design  problem  by  adding  a  tuck-in 
bib,  the  resulting  model  (designated  the 
North  Model  85302  TB)  performed  as 
well  as  most  of  the  other  respirators 
tested  in  the  study. 

The  following  tables  summarize  the 
WPF  and  SWPF  studies  for  tight-fitting 
SARs  with  hoods  or  helmets. 


WPF  studies  lor  SARS  witti  hoods  or  tielmets  (by  name  of  authors  and 
model  of  respirator  tested) 

Sample  size 

Geometric 
mean 

Geometric 
standard 
deviation 

5th  percentile 
WPF 

Johnston  et  al.  (Ex.  1-64-36)  3M  W^100  Whitecap  fl  (abrasive  blasting 
helmet  with  extended-length  shroud) 

15 

6 
8 

14 
31 
Vl 

4,076 

1,012 

1,417 

10,344 

23 

2.6 
3.0 
2.5 

1,038 
1M 

Johnston  et  al.  (Ex.  1-64-37): 

3M  W-8000  Whitecap  II  (helmet) 

Study  1  (using  >750  x  field  blank  with  iron  dust  samples) 

Study  2  (using  >30  x  field  blank  with  silicon  dust  samples) 

224 

Colton  etal.  (Ex.  1-64-17),  3M  Snapcap  W-3256  (abrasive  blasting  hood) 
Nelson  etal.  (Ex.  3-6),  3M  H-422  (hood)  

2,290 
>1,000 
>1  000 

Kiefer  et  al.  (Ex.  2-1),  Bullard  88  Type  Type  CE  (abrasive  blasting  hood)  ... 



SWPF  studies  for  SARs  with  hoods  or  helmets  (by  name  of  authors  and 
model  of  respirator  tested) 


Bullard-LLNL  (Ex.  1-157) ',  Bullard  77  and  88  Type  CE  (abrasive  blasting  hel- 
met)   

Clemco-LANL  (Ex.  3-7-3)  z,  Apollo  20  and  60  Type  CE  (abrasive  blasting 


hood) 


3M-LANL  (Ex.  3-9-2)3,  3^  Whitecap  Model  W-8100  Typ^  CE  (abrasive 

blasting  helmet) 

ORC-LLNL  SWPF  Study  (Ex.  3-4-2): 

3M  Whitecap  SAR  (helmet  with  bib  and  chinstrap)  

3M  Snapcap  (Tyvek  hood  with  bib  and  chinstrap)  

MSA  Versa-hood  (Tyvek  hood) 

North  Model  85302  TB  (Tyvek  hood  with  bib) 

North  Model  85302  T  (Tyvek  hood,  no  bib)  

Bullard  CC20TIC  (Tyvek  hood  and  bib  and  chinstrap) 


Range  of  SWPFs 


68,000->250,000 

13,00O->250,000 

9,700->250.000 

55,00O->250,000 

5->250,000 

160,000->250,000 


1  Collected  288  samples  (a  panel  of  4  respirator  users  x  12  exercises  x  6  helmets). 
2 Collected  264  samples  (a  panel  of  4  respirator  users  x  1 1  exercises  x  6  helmets). 
3  Collected  132  samples  (a  panel  of  4  respirator  users  x  1 1  exercises  x  3  helmets). 


Geometric  mean/ 
median  SWPF 


>40,00G  (mean) 

>100,000  (mean) 

>1 00,000  (mean) 

>250,000  (median) 
>250,000  (median) 
>250,000  (median) 
>250,000  (median) 
1,217  (mean) 
>25O.0O0  (median) 


5th  percentile 
SWPF 


>250,000 

170,000-250,000 

86,00J>-1 14,000 

150,000-240,000 

13-18 

>250,000 


The  Agency  is  proposing  an  APF  of 
1,000  for  continuous  flow  SARs  with 
hoods  or  helmets  based  on  their 
performance  in  the  WPF  and  SWPF 
studies.  In  each  of  the  WPF  studies 
[except  the  second  WPF  study  by 
Johnston,  Colton,  Stokes,  Mullins  and 
Rhoe  (Ex.  1-64-37)1,  these  respirators 
attained  a  fifth  percentile  protection 
factor  over  1,000.  In  addition,  the  large 
geometric  mean  protection  factors  found 
for  these  respirators  provide  substantial 
evidence  for  this  proposed  APF. 

The  Agency  qualified  the  proposed 
APF  in  footnote  4  of  its  proposed  APF 
table.  This  footnote  states  that  *   *   * 
only  helmet/hood  respirators  that 
ensure  the  maintenance  of  a  positive 
pressure  inside  the  facepiece  during 
use,  consistent  with  performance  at  a 
level  of  protection  of  1000  or  greater, 
receive  an  APF  of  1000."  and  that  "[ajll 
other  helmet/hood  respirators  are 
treated  as  loose-fitting  facepiece 
respirators  and  receive  an  APF  of  25." 


Under  this  proposed  requirement,  an 
employer  must  select  for  employee  use 
only  continuous  flow  SARs  with  hoods 
or  helmets  that  attained  a  protection 
factor  of  at  least  1^000.  While  better 
performance  has  been  associated  with 
certain  designs  (e.g.,  double  bibc,  neck 
seals  or  dams,  blouses,  higher  airflows), 
the  presence  of  such  design 
considerations  are  no  guarantee  of 
superior  performance.  In  order  to 
receive  an  APF  of  1,000,  it  is  contingent 
upon  the  respirator  manufactuirer  to  be 
able  to  demonstrate  that  their  particular 
respirator  meets  the  criteria  specified  in 
Table  I  of  the  proposed  standard.  This 
level  of  performance  can  best  be 
demonstrated  by  performing  a  WPF  or 
SWPF  study.  OSHA  is  proposing  this 
requirement  because  previous  WPF  and 
SWPF  testing  conducted  on  these 
respirators  shows  that  they  do  not 
always  result  in  the  requisite  protection 
factor  (Exs.  3-4,  3-5). 


Accordingly,  researchers  have 
recommended  that  such  testing  be 
performed  to  ensure  that  employees  use 
only  respirators  from  this  class  that 
provide  them  with  the  specified  level  of 
protection  during  exposure  to  hazardous 
substances.  In  this  regard,  while  the 
respirator  manufacturer  most  likely 
would  perform  the  required  testing,  it 
would  be  incumbent  on  the  employer  to 
ensure  that  the  respirators  they  selected 
for  employee  use  received  this  testing. 

While  the  1987  NIOSH  RDL 
recommended  an  APF  of  25  for 
continuous  flow  SARs  with  hoods  or 
helmets,  this  recommendation  is  the 
result  of  combining  these  respirators 
into  a  single  class  with  loose-fitting 
facepiece  SARs.  and  giving  the  entire 
class  the  low  APF  (i.e..  25)  assigned 
originally  to  loose-fitting  facepiece 
respirators.  However,  the  1992  ANSI 
standard  established  a  separate  class  for 
continuous  flow  SARs  with  hoods  or 
helmets  based  on  analogous  operating 


34104 


Federal  Register / Vol.  68,  No.  109 /Friday,  June  6,  2003 / Proposed  Rules 


characteristics  between  these  respirators 
and  airline  respirators  at  the  same  flow 
rates,  with  the  new  class  having  an  APF 
of  1,000  (loose-fitting  facepiece  SARs 
continued  to  receive  an  APF  of  25). 
Accordingly,  OSHA  is  proposing  in  this 
rulemaking  to  follow  the  procedure 
adopted  by  the  1992  ANSI  standard  and 
divide  the  two  respirator  types  into 
separate  classes,  based  principally  on 
the  WPF  and  SWPF  performance  of  the 
continuous  flow  SARs  with  hoods  or 
helmets. 

OSHA 's  proposed  APF  for  loose- 
fitting  facepiece  SARs.  No  WPF  or 
SWPF  studies  involving  this  respirator 
class  were  available.  Therefore,  using 
analogous  operational  characteristics 
between  these  respirators  and  loose- 
fitting  facepiece  PAPRs,  OSHA  is 
proposing  to  assign  loose-fitting 
facepiece  SARs  an  APF  of  25.  In  this 
regard,  loose-fitting  facepiece  SARs, 
when  evaluated  under  the  NIOSH 
respirator-certification  standards  (42 
CFR  part  84),  had  the  same  minimum 
airflow  rates  foimd  for  loose-fitting 
facepiece  PAPRs.  Additional  support  for 
the  proposed  APF  comes  from  the  1987 
NIOSH  RDL  and  the  1992  ANSI 
standard,  both  of  which  gave  this 
respirator  class  an  APF  of  25. 

6.  Self-Contained  Breathing  Apparatuses 
(SCBAs) 

Historical  development  ofAPFs  for 
SCBAs.  As  he  did  with  full  facepiece 
SARs  used  in  the  demand  mode,  Hyatt 
in  1976  assigned  a  protection  factor  of 
50  to  a  full  facepiece  SCBA  operated  in 
this  mode.  Based  on  results  from  a  panel 
of  31  respirator  users  tested  at  LANL,  he 
gave  full  facepiece  SCBAs  used  in  the 
pressure  demand  mode  an  APF  of 
10.000+  (Ex.  2).  The  1980  ANSI 
standard  listed  half-mask  and  full 
facepiece  SCBAs  operated  in  the 
demand  mode  as  having  APFs  of  10  and 
100,  respectively,  when  qualitatively  fit 


tested;  when  quantitatively  fit  tested, 
the  APFs  for  half-mask  or  full  facepiece 
SCBAs  functioning  in  the  demand  mode 
were  the  protection  factors  obtained 
during  fit  testing,  with  this  APF  limited 
to  the  sub-IDLH  value.  Full  facepiece 
SCBAs  used  in  the  pressure  demand 
mode  received  an  APF  of  10,000+.  The 
1987  NIOSH  RDL  recommended  that 
half-mask  and  full  facepiece  SCBAs 
operated  in  the  demand  mode  receive 
APFs  of  10  and  50,  respectively,  and 
that  the  APF  for  full  facepiece  SCBAs 
operated  in  the  pressure  demand  or 
other  positive  pressure  mode  be  10,000. 

The  committee  responsible  for  the 
1992  ANSI  standard  could  not  reach  a 
consensus  on  an  APF  for  full  facepiece 
pressure  demand  SCBAs.  As  noted  in 
footnote  4  of  the  APF  table  in  this  ANSI 
standard,  available  WPF  and  SWPF 
studies  reported  that,  in  some 
individual  cases,  the  respirators  did  not 
achieve  an  APF  of  10,000  (Ex.  1-50). 
Nevertheless,  the  committee  found  that 
a  maximum  APF  of  10,000  was 
appropriate  when  employers  used  the 
respirators  for  emergency  planning 
purposes  and  could  estimate  levels  of 
hazardous  substances  in  the  workplace. 

Two  newly  developed  respirators 
equipped  with  hoods,  Draeger's  Air 
Boss  Guardian  and  Survivair's  Puma,   - 
have  operational  characteristics  similar 
to  SCBAs.  The  facepiece  of  the  Draeger 
respirator  consists  of  a  hood  with  an 
iimer  nose  cup  and  a  seal  at  the  neck; 
an  air  cylinder  supplies  air  to  the 
ifacepiece.  NIOSH  reviewed  this 
respirator  in  accordance  with  its 
certification  requirements  specified  at 
42  CFR  part  84,  and  in  January  2001 
certified  the  respirator  as  a  tight-fitting 
full  fecepiece  demand  SCBA,  with  the 
cylinder  having  a  30-minute  service  life; 
NIOSH  also  approved  the  respirator  for 
use  in  entering  and  escaping  from 
hazardous  atmospheres.  In  a  May  16, 


2001  letter  to  OSHA's  E>irectorate  of 
Compliance  Programs  (Ex.  7-1),  Mr. 
Richard  Metzler  of  NIOSH  justified  the 
classification  of  the  Draeger  respirator  as 
an  SCBA  on  the  basis  that  the  neck  seal, 
which  is  integral  to  the  facepiece,  forms 
a  gas-tight  or  dust-tight  fit  with  the  &ce, 
consistent  with  the  definition  of  a  tight- 
fitting  facepiece  specified  by  42  CFR 
84.2(k).  This  letter  also  noted  that  the  fit 
testing  procedures  used  for  full 
facepiece  demand  SCBAs  apply  to  the 
Draeger  SCBA,  and  that,  as  a  full 
facepiece  demand  SCBA,  NIOSH 
recommended  that  the  respirator  receive 
an  APF  of  50  in  accordance  with  its 
1987  RDL. 

NIOSH  subsequently  reviewed  the 
Survivafr  Puma  respirator,  which  has  a 
tight-fitting  hood  supplied  by  an  air 
cylinder;  and  certified  the  respirator  as 
a  pressure  demand  SCBA  with  a  tight- 
fitting  facepiece.  As  part  of  the 
certification  process,  NIOSH  specified 
that  fit  testing  required  of  SCBAs  would 
apply  to  this  respirator.  However,  Steve 
Weinstein  of  Survivair  (Ex.  7-2)  stated 
that  the  hood  totally  encapsulates  the 
respirator  user's  hair,  making 
quantitative  fit  testing  (e.g.  with  a 
Portacount)  impossible;  in  such  cases, 
the  fit  testing  instrumentation  treats 
dander  and  other  material  shed  by  the 
hair  as  particulates  from  outside  the 
respirator,  causing  the  fit  frtctor  to  be 
artificially  low.  However,  qualitative  fit 
testing  with  the  hood  is  possible 
because  Survivair  provides  an  adapter 
and  Pi  00  filters  for  this  purpose;  such 
fit  testing  meets  the  fit-testing 
requirements  for  tight-fitting  SCBAs 
specified  in  paragraph  (f)(8)  of  OSHA's 
Respiratory  Protection  Standard. 

The  table  below  provides  a  summary 
of  APFs  given  to  the  half-mask  and  fuU 
facepiece  SCBAs  from  Hyatt's  1976 
studies  at  LLNL  to  the  1992  ANSI 
standard. 


SCBAs 

APFs 

LANL  (1976) 

1980  ANSI  standard 

NIOSH  RDL  (1987) 

1992  ANSI  standard 

Tight-fitting  half-mask 

Tight-fitting  full  face- 
piece. 

• 

Tight-fitting  full  face- 
p«ece. 

10  (demand)  

10  (demand;  with 
QLFT)  Same  as 
QNFT  factor  (de- 
mand; sub-IDLH 
value  max.). 

100  (demand;  with 
QLFT)  Same  as 
QNFT  factor  (de- 
mand; sub-IOLH 
value  max.). 

10,000+  (pressure 
denuind). 

10  (demand). 
50  (denwind). 
10,000  (pressure  demand)  

• 

50  (demand)  

10,000  (pressure  demand)  ..... 

10,(X)0  max  (emergency  plan- 
ning purposes  only). 

OSHA 's  proposed  APFs  for  SCBAs. 
No  WPF  or  SWPF  studies  for  tight- 


fitting  half-mask  SCBAs  and  tight-fitting 
full  facepiece  SCBAs  operated  in  the 


demand  mode  were  available.  In  the 
only  WPF  study  conducted  on  full 
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facepiece  positive  pressure.  SCBAs, 
Campbell,  Noonan,  Merinar,  and  Stobbe 
of  NIOSH  assessed  the  performance  of 
two  different  models  of  full  facepiece 
pressure  demand  SCBAs  that  met  the 
NFPA  1981  airflow  requirements  for 
respirators  used  by  firefighters  (Ex.  1- 
64-7).  While  the  authors  could  not 
determine  WPFs  for  these  respirators 
because  contaminant  levels  measured 
inside  the  facepiece  were  too  low, 
pressure  measurements  taken  inside  the 
facepiece  proved  more  useful.  These 
measurements  showed  that  four  of  the 
57  firefighters  experienced  one  or  more 
negative-pressure  incursions  inside  the 
facepiece  while  performing  firefighting 


tasks.  After  analyzing  the  data  for  these 
firefighters  using  two  different  methods, 
the  authors  estimated  that  the  overall 
protection  factor  exceeded  10,000. 
In  the  first  of  two  SWPF  studies 
performed  on  full  facepiece  SCBAs  used 
in  the  pressure  demand  mode,  McGee 
and  Oestenstad  (Ex.  1-64-86) 
determined  the  protection  afforded  to 
members  of  a  respirator  test  panel 
consisting  of  23  men  wearing  the 
Biopack  60  closed  circuit  SCBA  (Ex.  1- 
64-86).  Three  members  of  the  panel  had 
protection  factors  of  4,889,  7,038,  and 
18,900,  with  the  remaining  members 
having  protection  factors  over  20,000.  In 
the  second  study,  Johnson,  da  Roza,  and 
McCormack  of  LLNL  (Ex.  1-64-98) 


tested  the  Survivair  Mark  2  SCBA  that 
met  NFPA  1981  airflow  requirements; 
during  testing,  a  panel  of  27  respirator 
users  exercised  on  a  treadmill  at  80%  of 
their  cardiac  reserve  capacity.  Although 
the  authors  found  negative-pressure 
'  incursions  inside  the  facepiece  at  high 
work  rates,  they  concluded  that  the 
respirator  "provided  [a  minimum] 
average  fit  factor  of  10,000  [for  any 
single  subject),  with  no  single  subject 
having  a  fit  factor  less  than  5,000  at  a 
high  work  rate." 

The  tables  below  summarize  the 
results  of  the  WPF  and  SWPF  studies 
performed  on  full  facepiece  pressure 
demand  SCBAs. 


WPF  studies  for  tight-fitting  full  facepiece  pressure  demand  SCBAs 
(by  name  of  authors  and  model  of  respirator  tested) 

Sample  size 

Geometric 
mean 

Geometric 
standard 
deviation 

5th  percentile 
WPF 

Campbell  et  al.  (Ex.  1-64-7),  Unspecified  nrodel  (with  NFPA-compliant  air- 
flow)   

57 

10000 

• 

(estimated) 

SWPF  studies  for  tight-fitting  full  facepiece  pressure  demand  SCBAs 
'                  (by  name  of  authors  and  model  of  respirator  tested) 

Sample  size 

Geometric 
mean 

Geometric 
standard 
deviation 

5th  percentile 
WPF 

McGee  and  Oestenstad  (Ex.  1-64-86),  Biopack  60  (closed  circuit)  

23 

27 

20.000 
29.000 

Johnson  et  al.  (Ex.  1-64-98),  Survivair  Mark  2  (with  NFPA-compliant  air- 
fkjw) 

1.63 

OSHA  is  proposing  APFs  of  10  and 
50,  respectively,  for  tight-fitting  half- 
mask  SCBAs  and  tight-fitting  full 
facepiece  SCBAs  operated  in  the 
demand  mode.  In  the  absence  of  any 
WPF  and  SWPF  studies  on  these 
respirators,  the  Agency  derived  the 
proposed  APFs  based  on  analogous 
operational  characteristics  between 
these  respirators  and  half-mask 
facepiece  and  full  facepiece  air- 
piuifying  respirators  for  which  WPF  and 
SWPF  studies  (described  previously)  are 
available.  In  addition,  the  proposed 
APFs  are  consistent  with  the  APFs 
recommended  by  the  1987  NIOSH  RDL 
for  these  respirators.  (Note  that  the  192 
ANSI  standard  did  not  assign  APFs  for 
these  respirator  classes.) 

For  tight-fitting  full  facepiece  SCBAs 
used,  in  the  pressure  demand  or  other 
positive  pressure  modes,  OSHA  is 
proposing  an  APF  of  10,000,  which  is 
consistent  with  the  1987  NIOSH  RDL 
and  the  1992  ANSI  standard.  Empirical 
support  for  the  proposed  APF  comes 
from  the  WPF  study  conducted  by 
Campbell,  Noonan,  Merinar,  and  Stobbe 
(Ex.  1-64-7).  This  study  showed  that 
individual  protection  factors  for  these 
respirators,  when  operating  at  NFPA- 
compliant  airflows,  far  exceed  10,000; 
however,  four  respirator  users 


experienced  momentary  negative- 
pressure  spikes  inside  the  facepfece, 
indicating  possible  leakage  of  ambient 
contamination  into  the  facepiece,  and 
the  breathing  zone  of  the  user,  under 
some  workplace  conditions. 

The  two  SWPF  studies  also  provide 
support  for  the  proposed  APF,  although 
several  individual  protection  factors  fell 
below  10,000  in  the  two  studies,  and  the 
Johnson,  da  Roza,  and  McCormack 
study  (Ex.  1-64^98)  foimd  negative- 
pressure  incursions  inside  the  facepiece 
during  high  exercise  rates.  Since  the 
WPF  and  SWPF  studies  indicate  that 
these  respirators  fail  to  provide  the 
designated  level  of  protection  under 
some  conditions,  OSHA  states  in 
footnote  5  of  its  proposed  APF  table  that 
"[wjhen  employers  can  estimate 
hazardous  concentrations  for  emergency 
planning  purposes,  they  must  use  a 
maximum  assigned  protection  factor  no 
higher  than  10,000."  Therefore,  this 
proposed  provision  limits  use  of  tight- 
fitting  full  facepiece  positive  pressure 
SCBAs  to  conditions  for  which  an 
emergency-response  plan  exists  and  the 
employer  can  estimate  the  concentration 
of  the  hazardous  substance  in  those 
conditions;  in  addition,  the  employer 
must  restrict  respirator  use  to  conditions 
in  which  the  required  level  of  employee 


protection  is  at  or  below  an  APF  of 
10,000. 

In  proposing  to  limit  use  of  tight- 
fitting  full  facepiece  positive  pressure 
SCBAs  to  planned  emergency 
conditions  only,  QSHA  acknowledges 
that  while  these  respirators  are  among 
the  most  protective  respirators  available, 
the  existing  WPF  and  SWPF  data 
demonstrate  that  they  do  not 
consistently  provide  employees  with  a 
protection  level  of  10,000  under  some 
exposure  conditions.  Therefore,  the 
Agency  is  proposing  that  employers  not 
use  these  respirators  routinely  for 
protecting  employees  against  workplace 
exposures  requiring  an  APF  above 
1,000,  but  instead  limit  their  use  to  non- 
routine  (i.e.,  emergency)  conditions  that 
require  high  levels  of  respirator 
protection.  In  this  regard,  the  Agency 
believes  that  few.  if  any,  routine 
exposure  conditions  in  the  workplace 
requfre  protection  above  an  APF  of 
1,000;  consequently,  the  proposed 
restriction  would  have  minimal  effect 
on  routine  respirator  use.'*     • 


' '  In  preparing  the  risl(  analysis  for  the  final 
Respiratory  Protection  Standard.  OSHA  reviewed 
data  in  its  Integrated  Management  Information 
System  for  the  years  1992  to  1996  to  determine 
overexposure  rates  to  the  hazardous  substances 
listed  in  Table  Z  ("Limits  for  air  contaminants")  of 

t[k>ntinued 
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To  use  full  facepiece  positive  pressure 
SCBAs  under  emergency  exposure 
conditions,  the  proposal  specifies  that 
employers  must  develop  an  emergency 
plan  (which  several  substance  specific 
standards  already  require),  and  provide 
an  estimate  of  the  concentration  levels 
likely  to  result  under  the  emergency 
conditiqns.  Emergency  plans  would 
limit  employee  exposure  to  the 
hazardous  conditions  by  informing 
them  in  advance  of  the  specific  tasks 
they  are  to  perform,  while  estimating 
concentration  levels  of  the  hazardous 
substance  would  increase  the  likelihood 
that  their  exposures  to  the  substance 
will  remain  within  the  APF  assigned  to 
the  respirator.  In  addition,  OSHA's 
proposal  to  limit  use  of  these  respirators 
to  emergency  conditions  is  similar  to 
the  restriction  placed  on  them  in 
footnote  4  of  the  APF  table  published  in 
the  1992  ANSI  standard;  this  restriction 
reads,  in  part: 

|AJ  deflnitive  assigned  protection  factor 
could  not  be  listed  for  positive-pressure 
SCBAs.  For  emergency  planning  purposes 
where  hazardous  concentrations  can  be 
estimated,  an  assigned  protection  factor  of  no 
higher  than  10.000  should  be  used.  (Ex.  1- 
50) 

For  the  class  of  respirators  designated  as 
pressure  demand  SCBAs  with  tight- 
fitting  hoods  or  helmets,  including  the 
Survivair  Puma,  OSHA  is  proposing  an 
APF  of  10,000  maximum.  The  basis  for 
this  proposed  APF  are  the  analogous 
operational  characteristics  between 
these  respirators  and  tight-fitting  full 
facepiece  pressiu«  demand  SCBAs. 
Accordingly,  the  Agency  proposes  to 
limit  use  of  demand  SCBAs  with  tight- 
fitting  hoods  or  helmets  to  emergency 
planning  puj^oses,  similar  to  the 
restriction  it  is  placing  on  tight-fitting 
full  facepiece  pressure  demand  SCBAs. 

Paragraph  (d)(3)(i)(B)— MUC  Provisions 

These  proposed  requirements  consist 
of  four  separate  paragraphs 
[(d)(3)(i)(B)(I)  through  (d)(3)(i)(B)(4)l. 
Paragraph  (d)(3)(i)(B)(2),  which 
proposes  requirements  on  the  use  and 
application  of  MUCs.  reads,  "The 
employer  must  select  a  respirator  for 
employee  use  that  maintains  the 
employee's  exposure  to  the  hazardous 
substance,  when  measured  outside  the 
respirator,  at  or  below  the  MUC."  This 
proposed  paragraph  requires  employers 
to  select  respirators  for  employee 
protection  that  are  appropriate  to  the 
ambient  levels  of  the  hazardous 
substance  found  in  the  workplace,  i.e., 
that  the  ambient  level  of  the  hazardous 


29  CFR  1910.1000.  The  Agency  found  that  less  than 
0.01%  of  the  exposures  to  thesi;  substances 
exceeded  an  APF  of  1 ,000. 


substance  must  never  exceed  the 
conditions  specified  by  the  MUC,  which 
is  the  exposiu^  limit  specified  for  the 
hazardous  substance  multiplied  by  the 
respirator's  APF.  Accordingly,  the 
proposed  requirement  ensures  that 
employers  maintain  employees'  direct 
exposure  to  hazardous  substances  [i.e., 
inside  the  respirator)  within  levels 
specified  by  OSHA's  Z  tables  and 
substance-specific  standards,  and  where 
OSHA  has  no  standards,  within 
consensus  standards  levels.  Therefore, 
this  provision  would  not  only  provide 
employee  protection  consistent  with 
prevailing  industrial-hygiene  practice, 
but  with  existing  regulatory  and 
statutory  requirements  as  well. 

The  single  note  in  the  proposed  MUC 
provisions  follows  paragraph 
(d)(3)(i){B)(I).  This  note  reads  that 
"MUCs  are  effective  only  when  the 
employer  has  a  continuing,  effective 
respiratory  protection  program  as 
specified  by  29  CFR  1910.134,  including 
training,  fit  testing,  maintenance  and 
use  requirements."  This  provision 
implies  that  MUCs  are  dependent  on  the 
APFs  of  the  respirators  selected  by 
employers  to  protect  employees  against 
airborne  contaminants.  In  this  regard, 
the  Agency  determined  the  APF  for  a 
respirator  or  class  of  respirators  based 
on  studies  that  assessed  the  respirator 
under  conditions  that  met  or  exceeded 
the  program  requirements  of  its 
Respiratory  Protection  Standard  at  29 
CFR  1910.134.  These  studies  ensured 
that  the  study  participants  who  used  the 
respirators  received  thorough  respirator 
training  and  fit  testing,  and  used  the 
respirators  correctly;  also,  employers  (or 
research  staff  in  the  case  of  SWPF 
studies)  maintained  the  respirators  in 
proper  operating  condition. 
Consequently,  the  APF  used  in 
calculating  a  MUC  is  valid  for  this 
purpose  only  if  employers  implement  a 
continuing,  effective,  and 
comprehensive  respiratory-protection 
program  as  required  by  OSHA's 
Respiratory  Protection  Standard.  When 
employers  do  not  meet  the  conditions 
specified  in  this  note,  they  may  not  use 
the  respirator's  APF  in  determining  the 
MUC. 

The  next  MUC  provision,  proposed 
paragraph  (d)(3)(i)(B)(2),  states  that 
"(ejmployers  must  comply  with  the 
respirator  manufacturer's  MUC  for  a 
hazardous  substance  when  the 
manufacturer's  MUC  is  lower  than  the 
calculated  MUC  specified  by  this 
standard."  While  OSHA  believes  that  a 
MUC  calculated  according  to  the 
proposed  MUC  definition  normally 
woiild  provide  adequate  employee 
protection,  it  defers  to  respirator 
manufactiuers  when  they  recommend  a 


lower  MUC  for  their  respirators  under 
specific  hazardous-substance 
conditions.  Respirator  manufacttirars 
warrant  such  deference  because  they  are 
most  familiar  with  the  functional 
limitations  of  their  respirators  when 
exposed  to  airborne  concentrations  of 
hazardous  substances.  Also, 
manufacturer's  may  base  their 
recommended  MUCs  on  impublished 
WPF  or  SWPF  studies;  such  studies, 
when  conducted  properly,  would 
increase  the  validity  of  their 
recommendations.  As  with  a  MUC 
determined  using  OSHA's  proposed, 
calculation  method,  the  Agency  believes 
that  the  protection  afforded  to 
employees  by  a  respirator 
manufacturer's  MUC  depends  on  the 
employer's  full  compliance  with  the 
comprehensive  respiratory-protection 
program  specified  by  OSHA's 
Respiratory  Protection  Standard. 

The  Agency  would  not  defer  to 
respirator  manufacturers  who 
recommend  higher  MUCs  than  an 
employer  would  obtain  using  the 
proposed  calculation  method  because 
such  results  would  not  be  consistent 
with  the  maximum  ambient  level  of  a 
hazardous  substance  in  which 
employees  can  use  the  respirators,  i.e., 
the  inaximum  ambient  level  of  a 
hazardous  substance  would  exceed  the 
level  determined  from  the  known 
exposure  limit  for  the  hazardous 
substance  and  the  protection  of  the 
APFs  determined  by  this  proposed 
rulemaking.  Under  these  conditions,  the 
respirator  manufactiu^r  would  be  basing 
the  recommendation  on  an  invalid 
application  of  the  known  exposure  limit 
or  the  APF  (or  both);  therefore,  such  an 
invalid  application  would  cause 
employers  to  select  respirators  that  are 
incapable  of  protecting  employees  from 
the  ambient  level  of  a  hazardous 
substance,  resulting  in  serious  health 
impairments  to  their  employees. 

Paragraph  (d)(3)(i)(B)(3)  of  the 
proposed  MUC  provisions  states, 
"Employers  must  not  apply  MUCs  to 
conditions  that  are  immediately 
dangerous  to  life  or  health  (IDLH); 
instead,  they  must  use  respirators  listed 
for  IDLH  conditions  in  paragraph  (d)(2) 
of  this  standard."  Accordingly, 
employers  could  not  use  the  proposed 
MUC  calculation  method  (or  a  respirator 
manufacturer's  MUC)  to  select  a 
respirator  for  employees  who  are 
entering  an  IDLH  atmosphere.  OSHA . 
found  support  for  these  proposed 
requirements  in  comments  cited  in  the 
preamble  to  the  final  Respiratory 
Protection  Standard.  These  conunents 
noted  that  employers  should  not  use 
MUCs  to  select  respirators  for 
employees  exposed  to  IDLH 
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atmospheres  (Ex.  1-54-381),  or  stated 
that  employees  should  not  use  air- 
purifying  respirators,  including 
powered  air-purifying  respirators,  while 
exposed  to  IDLH  or  oxygen-deficient 
atmospheres  (Ex.  1-54-38);  these 
commenters  believed  that  the  MUCs 
(and  the  APFs  on  which  they  are  based) 
would  not  protect  employees  imder 
these  extremely  hazardous  exposiue 
conditions. 

For  employees  exposed  to  IDLH 
conditions,  employers  must  select  a 
respirator  according  to  the  requirements 
specified  by  paragraph  (d)(2)  of  OSHA's 
Respiratory  Protection  Standard. 
Paragraph  (d)(2)  requires  employers  to 
select  a  full  facepiece,  presstu^  demand 
SCBA  certified  by  NIOSH  to  have  a 
service  life  of  at  least  30  minutes,  or  a 
combination  full  facepiece,  pressiu^ 
demand,  supplied-air  respirator  with  an 
auxiliary  self-contained  air  supply,  for 
IDLH  exposures.  In  the  preamble  to  the 
final  Respiratory  Protection  Standard, 
the  Agency  justified  selecting  these 
respirators  as  follows: 

In  [IDLHl  atmospheres  there  is  no  tolerance 
for  respirator  failure.  This  record  supported 
OSHA's  preamble  statement  that  IDLH 
atmospheres  "require  the  most  protective 
types  of  respirators  for  workers. 

(59  FR  58896.)  Conunenters  and 
respirator  authorities,  including  NIOSH, 
ANSI,  and  both  labor  and  management, 
agree  that,  for  IDLH  atmospheres,  the 
most  highly  protective  respirators,  with 
escape  capability,  should  be  required 
(63  FR  1201). 

The  last  proposed  MUC  provision, 
paragraph  (d)(3)(i)(B)(4),  requires  that 
"[wjhen  the  calculated  MUC  exceeds 
another  limiting  factor  such  as  the  IDLH 
level  for  a  hazardous  substance,  tBfe 
lower  explosive  limit  (LEL),  or  the 
performance  limits  of  the  cartridge  or 
canister,  then  employers  must  set  the 
maximum  MUC  at  that  lower  limit."  As 
with  manufactiu^rs'  MUCs,  these 
limiting  factors  would  take  precedence 
over  the  calculated  MUC  when  they 
result  in  lower  employee  exposures  to 
the  hazardous  substances  than  the 
calculated  MUC;  consequently, 
employees  would  receive.increased 
protection  against  these  hazardous 
substances. 

This  proposed  paragraph  cites  several 
performance  limits  (i.e.,  the  IDLH  or 
LEL  for  a  hazardous  substance,  or  the 
service  life  of  a  cartridge  or  canister)  as 
examples  of  limiting  foctors.  In  this 
regard,  OSHA  is  including  these 
limiting  factors  as  examples  only;  other 
limiting  factors  specified  in  a  variety  of 
OSHA  standards,  or  used  by  employers 
to  meet  their  obligation  to  provide  a  safe 
and  healthful  workplace,  also  would  be 


applicable  to  this  proposed  requirement. 
In  addition,  commenters  cited  in  the 
preamble  to  the  final  Respiratory 
Protection  Standard  believed  that 
employers  shoiUd  not  rely  on  MUCs 
determined  using  the  proposed 
calculation  method  to  estimate  the 
service  life  of  cartridges  and  canisters 
(Exs.  1-54-153.  1-54-165A,  1-54-222, 
1-54-381). 

B.  Superseding  the  Respimtpr-Selection 
Provisions  of  Substance-Specific 
Standards  in  Parts  1910, 1915.  and  1926 

1.  Introduction 

The  substance-specific  standards  in 
29  CFR  parts  1910, 1915,  and  1926 
specify  niunerous  requirements  for 
regulating  employee  exposure  to  toxic 
substances,  including  APFs  for 
respirator  selection.  Under  this 
proposed  rulemaking,  OSHA  would 
revise  the  provisions  in  its  substance- 
specific  standards  that  regulate  APFs 
(except  the  APF  requirements  for  the 
1.3-Butadiene  Standard  at  29  CFR 
1910.1051).  These  proposed  revisions 
would  remove  the  APF  tables  from  these 
standards,  as  well  as  any  references  to 
these  tables,  and  would  replace  them 
with  a  reference  to  the  APF  and  MUC 
provisions  specified  in  proposed 
paragraphs  (d)(3)(i)(A)  and  (d)(3)(i)(B)  of 
the  Respiratory  Protection  Standard  at 
29  CFR  1910.134.  The  Agency  believes 
that  the  proposed  revisions  would 
simplify  compliance  for  employers  by 
removing  many  inconsistencies  in  APF 
requirements  across  its  substance- 
specific  standards;  therefore,  the 
proposed  revisions  would  enhance 
consolidation  and  uniformity  of  these 
requirements.  Accordingly,  the  purpose 
of  revising  the  APF  provisions  of 
OSHA's  substance-specific  standards  is 
to  conform  these  standards,  to  the  extent 
possible,  to  each  other  and  to  general 
APF  and  MUC  requirements  specified 
by  29  CFR  1910.134. 

The  proposed  revisions  would 
improve  the  substance-specific 
standards  because  the  Agency 
developed  these  proposed  APF 
requirements  after  careful  review  and 
analysis  of  the  available  scientific  data 
and  the  most  recent  consensus 
standards  [i.e.,  the  APF  provisions  in 
the  NIOSH  JIDL  and  the  ANSI  Z88.2- 
1992  respiratory  protection  standard).  In 
this  regard,  the  Agency  preliminarily 
finds  that  the  proposed  APFs  are  a 
significant  improvement  over  the 
existing  NIOSH  and  ANSI  APFs  because 
it  developed  them  based  on  the  latest 
WPF  and  SWPF  studies,  and  used 
advanced  statistical  methods  to  identify 
common  and  unique  variance  among 
respirator  classes.  Therefore,  the 


proposed  APFs  represent  the  best  data 
and  analytic  techniques  available, 
thereby  lending  a  high  degree  of 
reliability  and  validity  to  the  results. 
Accordingly,  the  proposed  APFs  will 
provide  employers  with  confidence  that 
their  employees  will  receive  the  level  of 
protection  from  airborne  contaminants 
signified  by  these  APFs.  In  addition, 
applying  the  proposed  APFs  to  the 
substance-specific  standards  is 
consistent  with  OSHA's  goal  of  bringing 
uniformity  to  its  respiratory-protection 
requir«nents.  Moreover,  protection  for 
workers  is  increased  since  the  proposed 
APFs  will  provide  equivalent  or 
increased  protection  compared  to  the 
ANSI  Z88.2-1992  standard,  and 
incorporates  the  use  of  APFs  into  the 
employer's  respiratory  protection 
program.  The  Agency  believes  that 
superseding  the  APF  requirements  of  its 
existing  substance-specific  standards 
would  result  in  regulatory  consistency, 
which  would  improve  employer  < 

compliance  with  these  provisions, 
reduce  the  compliance  burden  on  the 
regulated  community,  and, 
consequently,  further  enhance  the 
protection  afforded  to  employees  who 
use  respirators. 

In  the  final  rulemaking  for  its 
Respiratory  Protection  Standard,  OSHA 
noted  that  the  revised  standard  was  to 
"serve  as  a  'building  block'  standard 
with  respect  to  future  standards  that 
may  contain  respiratory  protection 
requirements."  [See  63  FR  1265,  1998.) 
In  this  regard,  the  Agency  believes  that, 
to  the  extent  possible,  future  substance- 
specific  standards  should  refer  to 
provisions  of  the  final  Respiratory 
Protection  Standard  instead  of 
containing  their  own  respirator 
requirements,  including  the  generic  APF 
and  MUC  provisions  specified  in  this 
proposed  rulemaking.  However,  on 
occasion  a  substance-specific  standard 
may  have  respirator-selection 
requirements  that  supplement  or 
supplant  the  generic  APF  and  MUC 
provisions  (e.g.,  organic-vapor  cartridge 
and  canister  procedures,  prohibiting  use 
of  filtering  facepieces  or  haff-mask 
respirators)  that  are  necessary  for 
ensuring  adequate  employee  protection 
against  the  toxic  substance  regulated  by 
the  standard.  Accordingly,  the  Agency 
is  retaining  a  number  of  existing 
respirator-selection  provisions  that  are 
unique  to  the  substance-specific 
standards;  the  following  paragraphs 
describe  these  provisions,  and  provide 
OSHA's  rationale  for  retaining  them. 
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2.  Retaining  the  Respirator-Selection 
Provisions  of  the  1 .3-Butadiene 
Standard 

As  noted  earlier  in  this  section.  OSHA 
is  not  proposing  to  revise  the  respirator- 
selection  provisions  of  the  1,3- 
Butadiene  Standard  ("BD  Standard"). 
Therefore,  the  APFs  located  in  Table  1 
("Minimum  Requirements  for 
Respiratory  Protection  for  Airborne 
BD")  of  the  BD  Standard  would  remain 
as  currently  published  in  paragraph 
{h)(3)  ("Respirator  selection")  of  29  CFR 
1910.1051. 

The  BD  Standard  requires  that 
employers  use  respirators  during  work 
operations  when  engineering  and  work- 
practice  controls  "are  not  yet  sufficient 
to  reduce  employee  (BD)  exposures  to  or 
below  the  [permissible  exposure 
limits!"  [see  29  CFR 
1910.1051(h)(l)(iii)).  Employers  must 
select  these  respirators  based  on  the 
APFs  listed  in  Table  1  of  the  BD 
Standard;  in  addition,  they  must  equip 
air-purifying  respirator  with  organic- 
vapor  cartridges  or  canisters. 

OSHA  adopted  the  APFs  in  Table  1 
from  the  Respirator  Decision  Logic 
developed  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH).  even  though  a  negotiated 
agreement  between  manufacturers  who 
use  BD  and  the  unions  representing 
their  employees  recommended  the  more 
permissive  ANSI  Z88-1992  APFs. 

In  the  preamble  to  the  final  BD 
Standard,  the  Agency  noted  that  its 
"decision  to  rely  on  the  more  protective 
NIOSH  APFs  is  based  on  evidence 
showing  that  organic-vapor  cartridges 
and  canisters  have  limited  capacity  for 
adsorbing  BD  and  may  have  too  short  a 
service  life  when  used  in  environments 
containing  greater  than  50  ppm  BD." 
(See  61  FR  56816.)  While  developing 
the  final  BD  Standard,  OSHA  reviewed 
the  breakthrough  test  data  that  were 
available  for  organic-vapor  cartridges 
and  canisters  challenged  against  BD 
(and  summarized  in  Table  X-1  of  the 
preamble  to  the  final  BD  Standard;  see 
61  FR  56817).  Based  on  this  review,  the 
Agency  concluded: 

Allowing  for  a  reasonable  margin  of 
protection,  and  given  that  test  data  were 
available  only  for  a  few  makes  of  cartridges 
and  canisters,  OSHA  believes  that  air- 
purifying  devices  should  not  be  used  for 
protection  against  BD  present  in 
concentrations  greater  than  50  ppm.  or  50 
times  the  1  ppm  PEL.  Thus.  OSHA  flnds  that 
the  ANSI  APFs  of  100  for  full  facepiece.  air- 
purifying  respirators  and  1,000  for  PA^Rs 
equipped  with  tight-fitting  facepieces  are 
inappropriate  for  selecting  respirators  for  BD. 

In  summary,  test  data  cited  by  the 
Agency  in  the  final  BD  Standard 
demonstrate  short  breakthrough  times 


for  BD  concentrations  above  50  ppm- 
Accordingly,  these  short  breakthrough 
times  justified  limiting  to  50  ppm  the 
upper  limit  at  which  employees  can  use 
air-purifying  respirators  for  protection 
against  BD  exposures.  From  the 
Agency's  analysis  of  these  data,  OSHA 
also  developed  change  schedules  f^r 
cartridges  and  canisters  that  are  unique 
for  BD  exposures  (see  Table  1  of  the  BD 
Standard).  Additionally,  these 
conclusions  still  are  likely  to  be  valid 
because  OSHA  reviewed  the  test  data 
only  six  years  ago  (i.e.,  1996).  Therefore, 
the  Agency  is  proposing  to  retain  the 
conservative  NIOSH  APFs  as  necessary 
to  protect  employees  from  BD 
exposures.  Nevertheless,  OSHA  is 
asking  employers  and  employees  who 
are  subject  to  the  provisions  of  the 
existing  BD  Standard  to  provide 
additional  information  that  supports 
retaining  the  existing  APFs  or  adopting 
the  generic  APFs  specified  under  this 
proposed  rulemaking  (See  Section  Vn  , 
Issues,  of  this  preamble). 

3.  Retaining  the  Respirator-Selection 
Provisions  in  Other  Substance-Specific 
Standards 

While  OSHA  is  proposing  to  retain 
the  existing  BD  Standard  in  its  entirety, 
it  also  is  proposing  to  retain  a  number 
of  respirator-selection  provisions  in 
other  substance-specific  standards  as 
well.  The  respirator-selection 
requirements  proposed  for  retention 
often  provide  protection  against  a 
hazardous  characteristic  or  condition 
that  is  unique  to  the  regulated 
substance.  Additionally,  OSHA  believes 
that  retaining  these  requirements  in 
their  present  form  (except  for  plain- 
language  revisions,  as  appropriate) 
would  not  increase  existing  employer 
burden  because  they  already  must 
comply  with  these  requirements; 
consequently,  retaining  these  provisions 
will  maintain  the  level  of  respirator 
protection  currently  afforded  to 
employees.  The  following  sections 
describe  the  most  important  provisions 
that  the  Agency  is  proposing  to  retain. '^ 


"Most  of  the  provisions  described  in  these 
sections  are  in,  or  are  footnotes  to,  the  respirator- 
selection  tables  proposed  for  removal  from  the 
substance-specific  standards.  These  sections  also 
describe  several  other  respirator-selection 
provisions  that  are  not  part  of  these  tables,  but 
which  OSHA  is  retaining  and  which  may  be  of 
interest  to  the  regulated  community.  If  this  proposal 
does  not  specifically  identify  or  describe  a 
respirator-selection  provision  for  removal  or 
revision,  then  OSHA  is  retaining  that  provision  in 
its  existing  form.  The  Agency  believes  that  retaining 
these  provisions  does  not  increase  the  regulatory 
burden  of  employers  because  they  must  currently 
comply  with  them. 


•  Lines  13-17  "  and  21-21  under 
"Required  apparatus"  in  the 
undesignated  table  of  29  CFR  1910.1017 
(Vinyl  Chloride  (VC)  Standard);  and 
footnote  1  to  Table  1  of  29  CFR 
1910.1028  (Benzene  Standard).  These 
provisions  specify  a  minimum  service 
life  for  cartridges  and  canisters  used  to 
protect  employees  during  exposure  to 
these  substances.  In  the  VC  Standard, 
employers  must  provide  organic-vapor 
cartridges  or  canisters  with  a  service  life 
of  at  least  one  hour  at  VC  concentrations 
up  to  10  ppm  when  using  chemical- 
cartridge  respirators.  These  cartridges 
and  canisters  must  have  a  service  life  of 
at  least  four  hours  at  VC  concentrations 
up  to  25  ppm  when  using  a  canister 
with  a  powered  air-purifying  respirator 
that  has  a  hood,  helmet,  half-mask,  or 
full  facepiece;  the  four-hour  service-life 
requirement  also  applies  when  an 
employee  uses  a  gas  mask,  but  in  this 
case,  the  employee  must  use  a  front-or 
back-mounted  canister.  According  to  the 
Benzene  Standard,  employers  must 
ensure  that  canisters  used  with  non- 
powered  air-purifying  respirators  have  a 
minimum  service  life  of  four  hours 
when  tested  at  150  ppm  benzene  at  a 
flow  rate  of  64  liters  per  minute  (Lpm), 

a  temperature  of  25°  C,  and  a  relative 
hiunidity  of  85%;  testing  for  canisters 
used  with  tight-fitting  and  loose-fitting 
powered  air-purifying  respirators  must 
be  at  flow  rates  of  115  Lpm  and  170 
Lpm,  respectively. 

The  Agency  believes  that  these 
minimum  service-life  specifications 
ensure  that  employers  use  the 
designated  respirators  at  appropriate 
concentration  levels  of  the  regulated 
substances.  Accordingly,  OSHA  is 
proposing  to  retain  these  specifications 
to  provide  employees  with  a  minimum 
level  of  cartridge  and  canister 
endurance  when  they  use  the 
designated  respirators  at  these 
concentrations.  While  retaining  these 
specifications  may  limit  employers' 
flexibility  in  adopting  change  schedules, 
the  Agency  considers  this  limitation 
warranted  in  view  of  the  properties  of 
the  substance  that  require  greater 
protection  or  a  higher  level  of  protection 
for  employees.  Moreover,  retaining 
these  specifications  adds  no  regulatory 
burden  on  employers  because  they  must 
use  the  specifications  under  the  existing 
standards. 

•  Paragraphs  {h)(3){ii),  and  lines  6,  7, 
10,  and  11  under  "Required  respirator" 
in  Table  II  of  29  CFR  1910.1018 
(Inorganic  Arsenic  Standard);  lines  1-4 


<  3  Only  lines  with  written  text  were  counted  in 
determining  the  number  of  lines:  blank  lines  that 
occurred  before  a  written  line  were  ignored  for 
counting  purposes. 


under  "Respirator  type"  in  Table  1  of  29 
CFR  1910.1028  (Benzene  Standard);  line 
1  under  "Minimum  required  respirator" 
in  Table  1  of  29  CFR  1910.1047 
(Ethylene  Oxide  Standard);  lines  1-4 
under  "Minimiun  respirator  required" 
in  Table  1  of  29  CFR  1910.1048 
(Formaldehyde  Standard);  and  lines  1- 
3  and  8,  and  footnote  2,  imder 
"Respirator  type  "  in  Table  1  of  29  CFR 
1910.1050  and  1926.60 
(Methylenedianiline  (MDA)  Standards). 
These  paragraphs  identify  the  types  of 
cartridges  and  canisters  employers  must 
select  under  specific  respirator-use 
conditions.  The  Inorganic  Arsenic 
Standard  requires  employers  to  provide 
employees  with:  Air-purifying 
respirators  that  have  a  combination 
high-efficiency  particulate  air  (HEPA) 
filter  with  an  appropriate  gas-soibent 
cartridge  or  canister  when  their 
exposiu«  exceeds  the  permissible 
exposiu^  level  for  inorganic  arsenic,  and 
their  exposure  also  exceeds  the  relevant 
limit  for  other  gases;  front-  or  back- 
mounted  gas  masks  equipped  with 
HEPA  filters  and  acid-gas  canisters  or 
any  full  facepiece  supplied-air 
respirators  when  the  inorganic  arsenic 
concentration  is  at  or  below  500  \ig/m^; 
and  half-mask  air-purifying  respirators 
equipped  with  HEPA  filters  and  acid- 
gas  cartridges  when  the  inorganic 
arsenic  concentration  is  at  or  below  100 
pg/m^.  The  Benzene  Standard  specifies 
that  employers  must  use  an  organic- 
vapor  cartridge  or  canister  with  air- 
purifying  respirators,  and  a  chin-style 
canister  with  full  facepiece  gas  masks. 
The  Ethylene  Oxide  Standard  states  that 
employers  are  to  equip  air-purifying, 
full  fiacepiece  respirators  with  front-  or 
back-moimted  canisters  approved  for 
protection  against  ethylene  oxide,  while 
the  same  respirators  under  the 
Formaldehyde  Standard  must  use  a 
cartridge  or  canister  approved  for 
protection  against  formaldehyde.  The 
MDA  Standard  requires  that  employers 
provide  air-piuifying  respirators  with  a 
combination  HEPA  filter  and  oi^anic- 
vapor  cartridge  or  canister  when  MDA 
is  in  liquid  form  or  is  part  of  a  heated 
process. 

•  Line  1  under  "Required  respirator" 
in  Table  1  of  29  CFR  1910.1001, 
1915.1001,  and  1926.1101(Asbestos 
Standards);  line  6  under  "Required 
respirator"  in  Table  I  of  29  CFR 
1910.1029  (Coke  Oven  Emissions 
Standard);  and  line  2  imder  "Required 
respirator"  in  Table  I  of  29  CFR 
1910.1043  (Cotton  Dust  Standard). 

These  provisions  prohibit  the  use  of 
disposable  respirators  (single-use 
respirators  in  die  Coke  Oven  Emissions 
Standard)  to  protect  employees  against 
these  toxic  substances;  the  Cotton  Dust 


Standard  prohibits  their  use  at 
exposiuBs  greater  than  five  times  the 
permissible  exposure  level  (PEL). 
However,  the  Agency  does  not  define 
the  terms  "disposable  respirator"  or 
"single-use  respirator"  in  any  of  its 
standards,,  including  its  Respiratory 
Protection  Standard  at  29  CFR  1910.134; 
therefore,  to  update  these  requirements, 
the  Agency  is  proposing  to  replace  these 
tenns  with  "filtering  facepiece,"  which 
it  defines  in  paragraph  (b)  of  29  CFR 
1910.134.  OSHA  believes  this  revision 
will  not  only  make  these  provisions 
consistent  with  its  new  Respiratory 
Protection  Standard,  but  will  prevent 
employers  frtim  using  respirators  not 
designed  with  the  high-efficiency 
particulate  filters  necessary  to  capture 
respirable  asbestos  fibers  (see  51  FR 
22718)  and  coke  oven  emissions  (see  41 
FR  46773-46774),  and,  in  the  case  of 
cotton  dust,  to  provide  protection  at 
exposure  levels  higher  Qian  five  times 
the  PEL  (see  50  FR  51153-51154). 

•  Paragraphs  (h)(2)(iv)  of  29  CFR 
1915.1001  and  (h)(3)(iii)  of  29  CFR 
1926.1101  (Asbestos  Standards)  also 
prohibit  employers  from  selecting 
disposable  respirators  for  employees 
who  conduct  specific  types  of  Class  II 
and  in  asbestos  work.  Consistent  with 
the  explanation  and  rationale  provided 
in  the  previous  section,  OSHA  is 
proposing  to  revise  the  term  "disposable 
respirator"  to  "filtering  facepiece"  in 
these  stand2U'ds.  The  Agency  also  is 
proposing  to  revise  these  paragraphs,  as 
well  as  paragraph  (h)(2)(v)  of  29  CFR 
1915.1001  and  (h)(3)(iv)  of  29  CFR 
1926.1101  (which  address  respirator 
selection  for  conducting  Class  I  asbestos 
work  in  regulated  areas),  into  plain 
language  to  clarify  the  multifaceted 
requirements  specified  by  these 
paragraphs.  By  improving  employer 
imderstanding  of  the  respirator- 
selection  requirements,  OSHA  believes 
that  the  revisions  proposed  for  these 
paragraphs  would  enhance  employee 
protection  without  increasing 
employers'  regulatory  burden. 

•  Lines  2,  3,  and  4  under  "Required 
respirator"  in  Table  1  of  29  CFR 
1910.1001,  1915.1001,  and 
1926.1101(Asbestos  Standards);  lines  5- 
6,  8,  and  11  under  "Required  respirator" 
in  Table  I ,  and  lines  6  and  10  under 
"Required  respirator"  in  Table  U,  of  29 
CFR  1910.1018  (Inorganic  Arsenic 
Standard^;  lines  1,2,  and  3  under 
"Required  respirator"  in  Table  II  of  29 
CFR  1910.1025  (Lead  Standard);  lines  1, 
3,  5,  6,  and  10  under  "Required 
respirator  t]^"  in  Table  2  of  29  CFR 
1910.1027  (Cadmium  Standard);  lines  1,' 
3, 4,  and  5  under  "Required  respirator" 
in  Table  I  of  29  CFR  1910.1043  (Cotton 
Dtist  Standard);  lines  1,  2,  3,  and  8 


under  "Respirator  type"  in  Table  1  of  29 
CFR  1910.1050  and  1926.60 
(Methylenedianiline  Standard);  lines  1,  ' 
3-4,  7,  and  8  under  "Required 
respirator"  in  Table  1  of  29  CFR  1926.62 
(Lead  Standard);  and  lines  1,  3,  6,  8,  and 
11  under  "Required  respirator  type"  in 
Table  1  of  29  CFR  1926,1127  (Cadmium 
Standard). 

Under  these  provisions,  employers 
must  equip  air-purifying  (including 
powered  air-purifyring)  respirators  with 
high-efficiency  particulate  air  (HEPA) 
^  filters,  high-efficiency  and  high- 
efficiency  particulate  filters  (defined  as 
a  filter  that  is  at  least  99.97%  efficient 
against  mono-dispersed  particles  of  0.3 
micrometers  in  diameter  or  larger),  and 
particulate  filters  (for  the  Cotton  Dust  _- 
Standard  only).  While  OSHA  is 
proposing  to  retain  these  provisions,  it 
is  also  proposing  to  replace  the  terms 
"high-efficiency  filters"  and  "high- 
efficiency  particulate  filters"  vrith  the 
term  "HEPA  filters."  These  three  terms 
have  the  same  meaning,  so  use  of  the 
term  "HEPA"  would  impose  no 
additional  burden  on  employers,  nor 
would  it  diminish  employee  protection. 
The  Agency  believes  diat  the  usual  and 
customary  practice  among  employers  in 
the  cotton-dust  industry  is  to  use  HEPA 
filters  with  air-piuifying  respirators: 
therefore,  employers  should  experience 
no  additional  burden,  and  employee 
protection  should  remain  at  ctirrent 
levels,  as  a  result  of  this  revision.  In 
addition,  the  proposed  revision  woidd 
make  the  filter  requirements  of  the 
Cotton  Dust  Standard  consistent  with 
other  OSHA  substance-specific 
standards  and  with  its  Respiratory 
Protection  Standard,  thereby  reducing 
any  confusion  that  may  exist  among  the 
regulated  community  regarding  the    - 
appropriate  filter  to  use  with  air- 
puri^ng  respirators. 

•  Footnote  2  to  Table  II  of  29  CFR 
1910.1018  (Inorganic  Arsenic  Standard). 
This  provision  prohibits  the  use  of  half- 
mask  respirators  for  protection  against 
arsenic  trichloride  because  it  is  rapidly 
absorbed  through  the  skin.  OSHA  is 
retaining  this  provision  to  protect 
employees  from  the  cumulative  toxic 
effects  that  result  from  skin  absorption. 

•  Footnote  2  to  Table  n  of  29  CFR 
1910.1025,  and  footnote  2  to  Table  1  of 
29  CFR  1926.62  (Lead  Standard).  These 
footnotes  specify  that  employers  must 
provide  employees  with  fidl  fecepiece 
respirators  when  employees  experience 
eye  or  skin  irritation  that  results  from 
exposure  to  lead  aerosols  at  use 
concentrations.  These  provisions 
prevent  serious  eye  and  skin  injuries 
among  employees. 

•  Footnote  b  to  Table  2  of  29  CFR  • 
1910.1027  and  footnote  b  to  Table  1  of 
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29  CFR  1926.1127  (Cadmium  Standard). 
These  provisions  require  a  full  facepiece 
respirator  when  an  employee 
experiences  eye  irritation,  thereby 
reducing  the  risk  of  eye  injury  among 
employees. 

•  Table  1  of  29  CFR  1910.1047 
(Ethylene  Oxide  (EtO)  Standard).  This 
table  lists  only  full  facepiece  respirators, 
or  respirators  with  hoods  or  helmets, 
implying  that  employers  must  not  select 
half-mask  respirators  for  protection 
against  EtO.  The  preamble  to  the  Rnal 
EtO  Standard  states: 

The  record  reflects  that  high  exposures  to 
EtO  have  been  shown  to  cause  eye  irritation 
and  that  such  effects  may  occur  at  exposures 
that  may  be  reached  for  short  periods. 
Therefore,  OSHA  has  chosen  to  retain  the 
requirement  for  full-facepiece  respirators  in 
the  final  rule.  (49  FR  25781) 

Accordingly,  in  this  proposal  the 
Agency  is  making  explicit  the 
prohibition  against  the  use  of  half-mask 
respirators  to  ensure  that  employers 
select  only  those  respirators  (i.e.,  full 
facepiece  respirators,  and  respirators 
with  hoods  or  helmets)  that  OSHA 
found,  in  the  earlier  rulemaking,  will 
provide  the  requisite  level  of  protection 
to  their  employees. 

•  Footnote  2  to  Table  1  of  29  CFR 
1910.1048  (Formaldehyde  Standard). 
This  provision  requires  that  employers 
who  select  half-mask  respirators  instead 
of  full  facepiece  respirators  for 
formaldehyde  exposures  up  to  7.5  ppm 
provide  effective  gas-proof  goggles  for 
employees  to  use  in  combination  with 
the  half-mask  respirators. 

•  Table  2  of  29  CFR  1910.1052 
(Methylene  Chloride  (MC)  Standard). 
This  table  lists  only  full  facepiece 
respirators,  or  respirators  with  hoods  or 
helmets,  thereby  indicating  that 
employers  are  not  to  select  half-mask 
respirators  for  protection  against  MC.  In 
the  preamble  to  the  final  MC  Standard, 
the  Agency  states: 

OSHA  has  determined  that  this  standard  is 
necessary  because  exposure  to  MC  places 
employees  at  significant  risk  of  developing 
exposure-related  adverse  health  effects. 
These  effects  include  *   •   *  skin  and  eye 
irritation.  (62  FR  1572) 

Later  in  the  preamble,  the  Agency  states 
that  "employers  are  required  to  provide 
employees  who  are  at  risk  of  skin  and/ 
or  eye  contact  with  MC  with  appropriate 
protective  clothing  and  eye  protection." 
(See  62  FR  1589.) 

The  risk  of  MC-related  skin  and  eye 
irritation  and  the  need  for  proper  skin 
and  eye  protection  convinced  OSHA  to 
limit  respirator  selection  to  full 
facepiece  respirators  and  respirators 
with  hoods  and  helmets  in  the  final  MC 
Standard  to  ensure  that  employees' 


facial  skin  and  eyes  are  protected  during 
MC  expo8iu«.  Here  the  Agency  is 
directly  prohibiting  the  selection  of  half- 
masks,  and  explicitly  limiting  respirator 
selection  to  respirators  [i.e.,  full 
facepiece  respirators,  and  respirators 
with  hoods  or  helmets)  that  would 
provide  the  appropriate  level  of 
protection  to  employees. 

•  Lines  10  and  11  under  "Respirator 
type"  in  Table  1  of  29  CFR  1910.1028 
(Benzene  Standard);  lines  6-11  under 
"Respirator  type"  in  Table  1  of  29  CFR 
1910.1044  (l,2-dibromo-3- 
chloropropane  Standard):  lines  16  and 
17  under  "Respirator  type"  in  Table  I  of 
29  CFR  1910.1045  (Acrylonitrile 
Standard):  linel2  under  "Minimum 
required  respirator"  in  Table  1  of  29 
CFR  1910.1047  (Ethylene  Oxide 
Standard);  lines  11-13  under 
"Minimum  respirator  required"  in  Table 

1  of  29  CFR  1910.1048  (Formaldehyde 
Standard);  lines  8-10  under  "Respirator 
type"  in  Table  1  of  29  CFR  1910.1050 
and  1926.60  (Methylenedianiline 
Standards);  lines  13  emd  14  under 
"Minimum  respirator  required"  in  Table 

2  of  29  CFR  1910.1052  (Methylene 
Chloride  Standard). 

These  provisions  specify  which 
respirators  employers  are  to  use  under 
emergency-escape  conditions.  With 
regard  to  respirators  used  for  escape, 
OSHA  adopts  the  same  position  it  did 
in  the  final  rulemaking  for  the 
Respiratory  Protection  Standard.  In  the 
final  rulemaking  for  this  standard,  the 
Agency  noted  the  variety  of  escape 
respirators  permitted  under  its 
substance-specific  standards,  and  found 
that  these  standards  addressed  hazards 
associated  with  many  different 
substances  and  escape  situations.  In 
support  of  this  conclusion,  the  Agency 
cited  the  following  examples: 

[Ulnder  current  29  CFR  1910.1050,  the 
standard  covering  exposure  to 
methylenedianiline  (MDA),  escape 
respirators  may  be  any  full  facepiece  air- 
purifying  respirator  equipped  with  HEPA 
cartridges,  or  any  positive  pressure  or 
continuous  flow  self-contained  breathing 
apparatus  with  full  facepiece  or  hood;  for 
formaldehyde  exposure,  escape  respirators 
may  be  a  full  facepiece  with  chin  style,  front, 
or  back-mounted  industrial  canister 
approved  against  formaldehyde  (29  CFR 
1910.1048). 

(63  FR  1202.)  As  noted  earlier  in  this 
section,  the  adverse  physical  effects  of 
specific  substances  (e.g.,  skin  and  eye 
irritation)  often  limit  respirator 
selection;  these  limitations  would  apply 
as  well  to  the  selection  of  escape 
respirators.  Accordingly,  OSHA  is 
retaining  the  requirements  for  escape 
respirators  identified  in  the  existing 
substance-specific  standards  because 


previous  rulemakings  identified  these 
respirators  based  on  the  unique 
characteristics  of  the  regulated 
substances,  as  well  as  the  conditions 
under  which  employees  must  use 
escape  respirators. 

As  is  required  currently,  respirators 
covered  by  these  emergency-escape 
provisions  must  meet  the  requirements 
of  paragraph  (d)(2)(ii)  of  OSHA's 
Respiratory  Protection  Standard,  which 
specifies  that  these  respirators  must  be 
NIOSH-certified  for  escape  from  the 
atmosphere  in  which  employees  will 
use  them.  In  addition,  employees  are  to 
use  these  respirators  only  for  escaping 
from,  not  entering,  IDLH  atmospheres. 
For  entering  such  atmospheres, 
paragraph  (d)(2)(i)  of  the  Respiratory 
Protection  Standmd  requires  that 
employees  use  only  full  facepiece, 
pressure  demand  SCBAs  certified  by 
NIOSH  for  a  minimum  service  life  of  30 
minutes,  or  full  facepiece,  pressure 
demand  SARs  with  an  auxiliary  self- 
contained  air  supply. 

•  Paragraphs  (g)(2)(ii)  of  29  CFR 
1910.1001,  (h)(2)(iii)(A)  of  29  CFR 
1915.1001,  and  0i)(3)(ii)  of  29  CFR 
1926.1101  (Asbestos  Standards); 
(f)(3)(ii)  of  29  CFR  1910.1025  (Lead 
Standard);  (f)(3)(ii)  of  29  CFR  1910.1043 
(Cotton  Dust  Standard);  and  (g)(3)(iii)  of 
29  CFR  1910.1048  (Formaldehyde 
Standard). 

These  paragraphs  require  employers 
to  upgrade  a  negative  pressure 
respirator,  or  a  non-powered  air- 
purifying  respirator  in  the  case  of  the 
Cotton  Dust  Standard,  to  a  tight-fitting 
powered  air-purifying  respirator  (PAPR) 
when  the  employee  chooses  to  use  a 
tight-fitting  PAPR;  for  the  Formaldehyde 
Standard,  this  requirement  applies 
when  the  employee  has  difficulty  using 
a  negative  pressure  respirator  and  the 
tight-fitting  PAPR  provides  the 
employee  with  adequate  protection 
against  the  airborne  contaminant.  OSHA 
is  proposing  to  retain  these 
requirements  because  tight-fitting 
Py^Rs  increase  the  protection  provided 
to  employees  when  the  respirator- 
selection  provisions  identify  a  low-end 
respirator  [i.e.,  a  negative  pressure 
respirator  or  a  non-powered  air- 
purifying  respirator)  for  use. 

•  Paragraph  (h)(2)(iii)(B)  of  29  CFR 
1915.1001  (Asbestos  Standard).  The 
Agency  also  is  proposing  to  retain  this 
paragraph  in  the  Asbestos  Standard  for 
Shipyards,  which  specifies  that 
employers  must  inform  employees  that 
they  (the  employees)  may  require 
employers  to  provide  them  with  a  tight- 
fitting  PAPR  instead  of  a  negative 
pressure  respirator.  This  requirement 
provides  an  extra  margin  of  protection 
to  employees  by  ensuring  that 
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employers  take  positive  action  to  inform 
them  of  their  option  to  upgrade  to  a 
more  protective  respirator  than  the  one 
that  they  would  normally  receive  for  use 
when  exposed  to  asbestos. 

•  While  the  paragraphs  described  in 
the  previous  section  require  employers 
to  Upgrade  employee  respirators,  every 
substance-specific  standard  has  a 
provision,  usually  as  a  footnote  to  its 
APF  table,  that  gives  employers 
discretion  to  select  respirators  that 
provide  employees  with  more 
protection  from  atmospheric 
contaminants  than  the  required 
respirator.  Under  this  proposal,  the 
Agency  would  consolidate  this 
discretionary  alternative  into  a  generic 
provision  in  proposed  paragraph 
(d)(3)(i)(A)  of  the  Respiratory  Protection 
Standard  (i.e.,  "[employees  must  *  *  * 
select  a  respirator  that  meets  or  exceeds 
the  required  level  of  employee 
protection"  [emphasis  added]).  The 
Agency  concludes  that  relocating  this 
provision  in  proposed  paragraph 
(d)(3)(i)(A)  of  the  Respiratory  Protection 
Standard  will  highlight  this  alternative 
to  employers,  and  will  encourage  more 
of  them  to  select  more  protective 
respirators  for  their  employees  than  is 
now  the  case. 

4.  Substantive  Revisions  to  the 
Respirator-Selection  Requirements  in 
Substance-Specific  Standards 

OSHA  is  proposing  to  revise 
respirator-selection  requirements  in 
several  substance-specific  standards  that 
regulate  employee  exposure  to  organic- 
vapor  substances.  The  following 
sections  describe  these  proposed 
revisions. 

•  Paragraphs  (g)(2)  of  29  CFR 
1910.1017  (Vinyl  Chloride  Standard), 
(g)(2)(i)  of  29  CFR  1910.1028  (Benzene 
Standard),  (h)(2)(i)  of  29  CFR  1910.1045 
(Acrylonitrile  Standard),  and  (g)(2)(i)  of 
29  CFR  1910.1048  (Formaldehyde 
Standard).  These  paragraphs  exempt 
employers  from  paragraphs 
(d)(3)(iii)(B)(l)  and  (B)(2)  of  OSHA's 
Respiratory  Protection  Standard:  the 
exempted  paragraphs  consist  of 
respirator-selection  provisions  that 
protect  employees  against  gases  and 
vapors.  Because  OSHA  would  be 
removing  the  existing  change  schedules 
from  these  substance-specific  standards 
under  this  proposed  rulemaking,  it 
becomes  necessary  to  identify 
requirements  that  it  believes  would 
provide  employees  with  at  least  the 
same  level  of  protection  as  the  existing 
provisions.  These  requirements  are 
paragraphs  (d)(3)(iii)(B)(l)  and  (B)(2)  of 
its  Respiratory  Protection  Standard;  by 
removing  the  current  exemptions, 
employers  would  apply  paragraphs 


(d)(3)(iii)(B)(l)  and  <B)(2)  of  the 
Respiratory  Protection  Standard  to 
select  respirators  that  protect  employees 
against  the  gases  and  vapors  regulated 
by  these  substance-specific  standards.  In 
addition,  this  revision  would  provide 
employers  with  increased  flexibility  in 
selecting  respirators  without  adding  to 
their  compliance  burden  (i.e.,  their 
existing  respirator-selection  procedures 
would  be  acceptable  under  this 
revision).  (Note  that  the  exemption 
would  still  remain  for  the  1 ,3-Butadiene 
Standard  because,  as  noted  above,  the 
Agency  is  retaining  the  existing 
respirator-selection  provisions  of  that 
standard.) 

•  Paragraph  (g)(2)(ii)  of  29  CFR 
1910.1048  (Formaldehyde  Standard). 
This  paragraph  specifies  a  change 
schedule  for  chemical  cartridges  and 
canisters  used  for  formaldehyde 
exposures  that  do  not  have  an  end-of- 
service  life  indicator  (ESLl)  approved  by 
NIOSH.  OSHA  is  proposing  that 
employers  select  respirators  according 
to  paragraphs  (d)(3)(iii)(B)(l)  and  (B)(2) 
of  its  Respiratory  F^tection  Standard 
instead  of  these  requirements. 

The  paragraphs  proposed  for  removal 
require  employers  who  use  a  change 
schedule  to  select  a  cartridge  or  canister 
that  has  a  NIOSH-approved  ESLI,  or  to 
tise  a  change  schedule  for  which  they 
must  provide  "objective  information  or 
data  that  will  ensure  that  canisters  and 
cartridges  are  changed  before  the  end  of 
their  service  life"  (see  paragraph  (d)(3) 
of  OSHA's  Respiratory  Protection 
Standard).  When  they  choose  the  latter 
option,  this  revision  would  limit  the 
change  schedule  to  one  work  shift 
because  of  possible  vapor  migration  in 
the  cartridges  and  canisters  during 
storage.  The  Agency  believes  that  this 
revision  would:  ftovide  employers  with 
flexibility  to  use  other  change  schedules 
when  a  NIOSH-approyed  ESLI  is  not 
available;  not  increase  the  regulatory 
biu-den  of  employers  because  the 
existing  change  schedule  would  remain 
valid;  and  ensure  that  employees 
receive  at  least  the  same  level  of 
protection  as  they  receive  with  the 
existing  change  schedule,  because 
employers  must  use  a  change  schedule 
that  they  can  demonstrate  is  safe  for  this 
purpose. 

5.  Use  of  Plain  Language  for  Proposed 
Revisions 

Whenever  possible,  OSHA  is  using 
plain  language  in  revising  the  regulatory 
text  of  the  substance-specific  standards 
identified  in  this  proposal.  The  Agency 
believes  that  this  approach  improves  the 
comprehensibility  and  uniformity  of  the 
proposed  revisions.  OSHA  believes  that 
these  improvements  would  enhance 


employer  compliance  with  the 
provisions,  thereby  increasing  the  level 
of  protection  afforded  to  employees. 

6.  Sununary  of  Superseding  Actions 

The  following  table  summarizes 
OSHA's  proposed  revisions  to  existing 
substance-specific  standards.  This  table 
lists  only  those  provisions  for  which  the 
Agency  is  proposing  substantive 
revisions  (e.g.,  proposing  to  replace 
existing  requirements  with  new 
requirements);  it  does  not  list  provisions 
that  OSHA  is  proposing  to  retain  in  x 
their  present  form  (although  the  Agejarc^ 
is  rewriting  them  in  plain  language). 

Summary  of  Superseding  Actions 
FOR  Specific  Standards 


Existing  section 
(29  CFR  1910) 

Proposed  action  (29 

CFR  1910) 

1001(g)(2)(ii)  

Revise 

1001(g)(3) 

Remove  Table  1  and 

revise. 

1001(I)(3)(H) 

Redesignate  Tat>le  2 

as  Table  1 . 

1017(g)(3)(i)  

Remove  table  and  re- 

vise. 

1017(g)(3)(iii) 

Remove. 

1018  Tables  land  II.. 

Remove. 

T018(h)(3)(l)  

Revise. 

101B(h)(3)(ii)  

Remove. 

1018(h)(3)(iii) 

1018(h)(3)(il). 

1025(f)(2)(ii)  

Remove  Table  II. 

1025(f)(3)(i)  

Revise. 

1027(g)(3)(i)  

Remove  Table  2  and 

revise 

1028(g)(3)(ii)  

Remove  Tat>le  1. 

1028(g)(2)(i)  

Revise. 

1028(g)(3)(i)  .! 

Revise. 

1029(g)(3)  

Remove  Table  1  and 

.   , 

revise. 

1043(f)(3)(i)  

Remove  Tat>le  1  and 

revise. 

1043(f)(3)(ii)  

Revise. 

1044(h)(3)  

Remove  Table  1  and 

• 

revise 

t045(h)(2)(i)  

Revise. 

1045(h)(3)  

Remove  Table  1  and 

revise. 

1047(g)(3) 

Remove  Table  1  and 

revise. 

1048(g)(2)  

Pevise. 

1048(g)(3)  

Remove  Table  1  and 

revise. 

1050(h)(3)(i)  

Remove  Table  1  and 

revise 

1052(g)(3)  

Remove  Table  2  and 

revise. 

Existing  section 
(29Cf^R  1915) 


1001(h)(2)(l)  through 
(h)(2)(v). 


Proposed  action 
(29  CFR  1915) 


Remove  Table  1  arxj 
revise. 
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Existing  section  (29 
CFR  1926) 

60<i)(3)(i)  

62(0(3)0)  

11 01  (h)(3)(i)  through 

(h)(3)(iv). 
1127(g)(3Mi)  


Proposed  action  (29 
CFR  1926) 


Remove  Table  l  and 

revise. 
Remove  Table  1  and 

revise. 
Remove  Table  1  and 

revise. 
Remove  Table  1  and 

revise. 


Section  XII  ("Proposed  Amendments 
to  Standards")  of  this  notice  provides 
the  full  regulatory  text  of  the  proposed 
revisions  to  OSHA's  existing  substance- 
specific  standards  dealing  with 
respirator  selection.  This  section 
describes  both  substantive  revisions 
proposed  for  the  existing  respirator- 
selection  requirements,  as  well  as 
respirator-selection  requirements 
retained  in  their  current  form  but 
rewritten  in  plain  language. 

Vm.  Issues 

OSHA  requests  the  public  to  comment 
on,  and  to  provide  additional 
information  regarding,  any  of  the  issues 
listed  below.  Please  provide  a  detailed 
explanation  of  each  response  you  make. 

Developing  and  Updating  APFs 

1.  Is  the  method  used  by  OSHA  in 
developing  the  proposed  APFs 
appropriate?  OSHA  used  a  multi-faceted 
approach  incorporating  both  analyses  of 
data  collected  in  WPF  and  SWPF 
studies,  as  well  as  OSHA's  review  of  all 
relevant  materials.  OSHA  requests 
comment  on  the  usefulness  of  this 
approach  to  data  collection. 

2.  Are  there  any  additional  studies 
that  may  be  useful  in  determining  APFs, 
that  have  not  already  been  identified  by 
OSHA  in  Section  IV  of  this  proposal? 
Please  provide  these  to  the  Agency. 

3.  Are  statistical  analyses,  treatments, 
or  approaches,  othecthan  those 
described  in  Section  IV  of  the  proposal, 
available  for  differentiating  between  or 
comparing  the  highly  variable 
respirator-performance  data? 

4.  OSHA  is  aware  of  discussions 
within  the  respirator  community 
indicating  some  sentiment  for  setting 
APFs  for  filtering  facepiece  respirators 
at  5,  and  for  setting  an  APF  of  10  for 
other  half-mask  air-purifying 
respirators.  Based  upon  OSHA's 
reviews,  OSHA  cannot  differentiate 
between  the  performance  of  the  two 
types  of  respirator,  and  OSHA  finds 
compelling  evidence  from  the  large 
nimiber  of  observed  data  points  (N  = 
917  Co/Ci  pairs)  to  support  proposing 
an  APF  of  10  for  both  of  these  classes 
of  respirators.  Is  there  evidence  that  a 


different  APF  should  be  provided  for 
these  respirator  classes? 

5.  While  there  are  no  WPF  or  SWPF 
studies  for  quarter-mask  respirators,  the 
1976  LANL  Respiratory  Protection 
Factor  by  Hyatt  found  protection  factors 
ranging  from  5  to  10.  Shoidd  OSHA 
continue  to  include  quarter-masks  in  the 
half-mask  class,  or  separate  them  into  a 
class  of  their  own  with  and  APF  of  5? 

6.  OSHA  is  proposing  a  method  by 
which  to  separate  loose-fitting  facepiece 
supplied-air  and  PAPR  hood/helmet 
respirators  from  the  better-performing 
hood/helmet  respirators.  Respirator 
performance  studies  have  shown  that 
some  PAPR  and  continuous-flow 
supplied-air  respirators  provide  greater 
protection  than  others  of  the  same  class. 
The  1987  NIOSH  Respirator  Decision 
Logic  gives  an  APF  of  25  for  all  of  these 
respirators  while  ANSI's  1992  respirator 
standard  gives  an  APF  of  25  to  loose- 
fitting  facepiece  models  and  an  APF  of 
1000  to  hood/helmet  models.  OSHA  is 
proposing  an  APF  of  25  except  for  those 
models  that  ensure  the  maintenance  of 

a  positive  pressure  inside  the  facepiece 
during  use,  consistent  with  a  protection 
factor  of  1000  or  greater,  in  which  case 
those  models  would  receive  an  APF  of 
1000.  Is  this  the  appropriate  method  by 
which  to  distinguish  high-performing 
hood/helmet  respirators  from  others? 

7.  The  assigned  protection  factor  for  a 
full  facepiece  respirator  in  Table  1  of  the 
proposed  standard  does  not  currently 
take  into  account  the  type  of  particulate 
filter  that  is  used.  An  N95  particulate 
filter  could  potentially,  under  a  worst 
case  scenario,  have  up  to  5%  leakage 
through  the  filter.  This  would  decrease 
the  APF  for  a  full  facepiece  respirator  to 
a  maximum  of  20  when  N95  filters  are 
used.  Should  OSHA  take  into  account 
the  limitations  of  the  filter  and  assign  an 
APF  of  20  for  full  facepiece  respirators 
when  N95  filters  are  used? 

8.  CDther  Federal  Agencies,  such  as  the 
Nuclear  Regulatory  Commission  (NRC), 
have  set  no  APF  for  filtering  facepiece 
air-purifying  respirators  (APRs)  for  use 
in  their  particular  work  environments. 
In  some  cases,  such  APRs  are  not ' 
allowed  to  be  used  at  all.  In  other 
settings,  e.g.,  the  healthcare  industry, 
some  employers  rely  very  heavily  upon 
such  APRs  to  protect  their  employees 
who  work  with  patients  who  have 
infectious  airborne  illnesses.  How 
should  OSHA  incorporate  such 
information,  if  at  all,  into  an  APF 
requirement  for  all  industries  under 
OSHA's  jurisdiction? 

9.  Proper  facepiece  fit  is  important  in 
achieving  the  proposed  APF  for  tight- 
fitting  respirators.  Accordingly,  the 
Agency  would  appreciate  receiving 
iiiformation  on  current  testing  and 


procedures  used  by  respirator 
manufacturers  to  ensure  that  the 
facepieces  they  make  will  fit  respirator 
users  properly. 

10.  when  a  limiting  factor  such  as 
IDLH,  LEL,  or  the  performance  limit 
specified  for  a  cartridge  and  canister  by 
the  manufacturers  are  less  than  the 
calculated  MUC,  proposed  paragraph 
(d)(3)(i}(B}(4)  requires  employers  to  set 
the  MUC  at  the  lower  limit. 
Accordingly,  OSHA  is  seeking  comment 
on  the  following  questions: 

a.  What  other  limiting  factors  should 
OSHA  include  as  examples  in  this 
proposed  paragraph? 

b.  Should  the  Agency  specify  the  LEL 
or  10%  of  the  LEL  as  the  limiting  factor? 

11.  Some  hazardous  substances  found 
in  the  workplace  do  not  have  an  OSHA 
PEL.  However,  a  number  these 
substances  may  have  an  exposure  limit 
designated  by  sources  other  than  OSHA 
(e.g.,  recommended  by  the  chemical 
manufacturer,  ACGIH,  NIOSH,  EPA). 
Accordingly,  the  Agency  is  asking  for 
comment  on  the  following  issues 
involving  MUCs: 

a.  Should  OSHA  expand  the 
definition  and  application  of  MUC  to 
hazardous  substances  that  it  does  not 
regulate? 

D.  Should  the  Agency  require 
employers  to  determine  MUCs  for 
substances  that  have  no  OSHA  PEL  (i.e., " 
substances  not  regulated  specifically  by 
OSHA),  and  to  base  respirator  selection 
on  such  a  determination? 

c.  For  hazardous  substances  that 
OSHA  does  regulate,  should  it  require 
employers  to  comply  with  the  MUC 
values  developed  by  NIOSH  when  these 
values  are  lower  than  the  calculated 
MUC  values  (i.e..  MUC  =  APF  x  PEL)? 

12.  A  prevailing  view  is  that  exposure 
to  multiple  contaminants  in  the 
workplace  affect  the  performance  of 
respirator  filters  and  cartridges 
differently  than  exposure  to  single 
contaminants.  To  assist  it  in  developing 
MUCs  for  single  and  multiple 
contaminants,  OSHA  is  asking  the 
public  to  address  the  following  issues: 

a.  What  information  and  data  are 
available  that  either  support  or  do  not 
support  this  view? 

D.  Should  MUCs  for  contaminant 
mixtiues  differ  from  MUCs  for  single 
mixtures? 

13.  Section  VII  proposes  to  revise 
most  of  the  respirator-selection 
requirements  in  OSHA's  substance- 
specific  standards.  Accordingly,  the 
Agency  is  asking  for  comment  on  the 
following  questions: 

a.  This  proposal  excludes  the 
respirator-selection  provisions  of  the 
1 ,3-Butadiene  Standard  from  any 
revision.  Is  this  exclusion  warranted? 


Federal  Register /Vol.  68,  No.  109 /Friday,  June  6,  2003  /  Proposed  Rules 


34113 


'  b.  Special  or  unique  respirator- 
selection  requirements  in  the  substance- 
specific  standards  (e.g.,  requirements  for 
emergency-escape,  HEPA  filters, 
upgrading  respirators  at  the  employee's 
request,  eye  protection)  remain  largely 
intact.  Should  the  Agency  standardize 
these  provisions  across  all  of  its 
substance-specific  standards,  and,  if  so, 
what  requirements  should  it 
standardize. 

14.  The  Agency  has  developed  its 
Preliminary  Economic  Analysis  (PEA) 
based  on  survey  data  indicating  what 
types  of  respirators  employees  are  using 
currently.  TTie  Agency  does  not, 
however,  have  data  on  the  exposure 
levels  as  a  multiple  of  the  PEL  that 
respirator  users  are  currently  exposed 
to.  For  the  purposes  of  this  analysis,  the 
Agency  has  used  its  internal  Integrated 
Management  and  Information  System 
(IMIS)  data  to  estimate  the  distribution 
of  exposures  as  a  multiple  of  the  PEL. 
The  Agency  also  assumes  that 
employers  are  currently  using  the 
respirator  with  the  lowest  possible  costs 
that  can  still  satisfy  existing  guidance 
on  APFs,  allowing  employees  to  be 
exposed  up  to  the  full  limit  of  a 
currently  assigned  APF  for  that  class  of 
respirator.  OSHA  seeks  comment  on 
whether  other  data  sources  or 
methodologies  for  making  this 
projection  exist. 

a.  Is  it  common  for  employers  to  put 
employees  in  respirators  at  the  highest 
exposure  levels  permitted  by  the  APF 
range? 

b.  Are  there  particular  types  of 
respirators  that  frequently  do  not  fit  this 
pattern  (i.e.,  are  selected  for  reasons 
other  than  having  a  high  APF  or  due  to 
a  medical  reason  for  a  particular 
employee)? 

c.  How  do  employers  approach,  the 
issue  of  imcertainty  in  possible 
exposure  levels  when  integrating  APFs 
into  thefr  respirator  selection? 

d.  To  what  extent  will  having  a  single 
OSHA  APF  table  result  in  less  confusion 
than  the  existing  multiplicity  of  APF 
tables? 

e.  Do  OSHA's  cost  estimates  of  using 
different  types  of  respirators  adequately 
represent  all  of  the  costs  associated  with 
each  type  of  respirator  use? 

f.  Are  their  any  alternative  approaches 
consistent  with  the  OSH  Act  that  could 
reduce  the  burden  of  this  standard  on 
small  entities? 

K.  PubHc  Participation — Comments 
and  Hearings 

OSHA  encourages  members  of  the 
public  to  participate  in  this  rulemaking 
by  submitting  comments  on  the 
proposal,  and  by  providing  oral 
testimony  and  documentary  evidence  at 


the  informal  public  hearing  that  the 
Agency  will  convene  after  the  comment 
period  ends.  In  this  regard,  the  Agency 
invites  interested  parties  having 
knowledge  of,  or  experience  with,  APFs 
and  MUCs  to  participate  in  this  process, 
and  welcomes  any  pertinent  data  and 
cost  information  that  will  provide  it 
with  the  best  available  evidence  on 
which  to  develop  the  final  regulatory 
requirements. 

This  section  describes  the  procedures 
the  public  must  use  to  submit  thefr 
comments  to  the  docket  in  a  timely 
manner,  and  to  schedule  an  opportunity 
to  deliver  oral  testimony  and  provide 
dociunentary  evidence  at  the  informal 
public  hearings.  Conunents,  notices  of 
intention  to  appear,  hearing  testimony, 
and  documentary  evidence  will  be 
available  for  inspection  and  copying  at 
the  OSHA  Docket  Office.  You  also 
should  read  the  sections  above  titled 
DATES  and  ADDRESSES  for  additional 
information  on  submitting  comments, 
docimients,  and  requests  to  the  Agency 
for  consideration  in  this  rulemaking. 

Written  Comments.  OSHA  invites 
interested  parties  to  submit  written  data, 
views,  and  arguinents  concerning  this 
proposal.  In  particular,  OSHA  would 
encourage  interested  parties  to  comment 
on  the  issues  raised  in  section  Vm 
("Issues")  of  the  preamble.  When 
submitting  comments,  parties  must 
follow  the  procedures  specified  above  in 
the  sections  titled  DATES  and  ADDRESSES. 
The  comments  must  Clearly  identify  the 
provision  of  the  proposal  you  are 
addressing,  the  position  taken  with 
respect  to  each  issue,  and  the  basis  for 
that  position.  Comments,  along  with- 
supporting  data  and  references,  received 
by  the  end  of  the  specified  comment 
period  will  become  part  of  the 
proceedings  record,  and  will  be 
available  for  public  inspection  and 
copying  at  the  OSIL\  Docket  Office. 

Informal  Public  Hearings.  Pursuant  to 
section  6(b)(3)  of  the  Act,  members  of 
the  public  will  have  an  opportunity  at 
an  informal  public  hearing  to  provide 
oral  testimony  concerning  the  issues 
raised  in  diis  proposal.  The  hearings 
will  commence  at  9:30  a.m.  on  the  first 
day.  At  that  time,  the  presiding 
administrative  law  judge  (ALJ)  will 
resolve  any  procedural  matters  relating 
to  the  proceeding.  Thfe  hearings  will 
reconvene  on  subsequent  days  at  8:30 
a.m. 

The  legislative  history  of  section  6  of 
the  OSH  Act,  as  well  as  OSHA's 
regulation  governing  public  hearings  (29 
CFR  1911.15),  establish  the  purpose  and 
procedures  of  informal  public  hearings. 
Although  the  presiding  officer  of  such 
hearings  is  an  ALJ,  and  questioning  by 
interested  parties  is  allowed  on  crucial 


issues,  the  proceeding  is  informal  and 
legislative  in  purpose.  Therefore,  the 
hearing  provides  interested  parties  with 
an  opportunity  to  make  effective  and 
expeditious  oral  presentations  in  the 
absence  of  procedural  restraints  or  rigid 
procedures  that  could  impede  or 
protract  the  rulemaking  process.  In 
addition,  the  hearing  is  an  informal 
administrative  proceeding,  rather  than 
adjudicative  one  in  which  the  technical 
rules  of  evidence  would  apply,  because 
its  primary  purpose  is  to  gather  and 
clarify  information.  The  regulations  thai 
govern  public  hearings,  and  the  pre- 
hearing guidelines  issued  for  this 
hearing,  will  ensure  participants 
fairness  and  due  process,  and  also  will 
facilitate  the  development  of  a  clear, 
accurate,  and  complete  record. 
Accordingly,  application  of  these  rules 
and  guidelines  will  be  such  that 
questions  of  relevance,  procediu«.  and 
participation  generally  will  favor 
development  of  the  record. 

Conduct  of  the  hearing  will  conform 
to  the  provisions  of  29  CFR  part  1911, 
"Rules  of  Procedujw  for  Promulgating, 
Modifying,  or  Revoking  Occupational 
Safety  and  Health  Standards."  The 
regulation  at  29  CFR  1911.4  "Additional 
or  Alternative  Procedural 
Requirements,"  specifies  that  the 
Assistant  Secretary  may.  on  reasonable 
notice,  issue  alternative  procedures  to 
expedite  proceedings  or  for  other  good 
cause.  Although  the  ALJs  who  preside 
over  these  hearings  make  no  decision  or 
recommendation  on  the  merits  of 
OSHA's  proposal,  they  do  have  the 
responsibility  and  authority  to  ensure 
that  the  hearing  progresses  at  a 
reasonable  pace  and  in  an  orderly 
manner. 

To  ensure  that  interested  parties 
receive  a  full  and  fafr  informal  hearing 
as  specified  by  29  CFR  part  1911,  the 
ALJ  has  the  authority  and  power  to: 
Regulate  the  course  of  the  proceedings; 
dispose  of  procedural  requests, 
objections,  and  comparable  matters; 
confine  the  presentations  to  matters 
pertinent  to  the  issues  raised;  use 
appropriate  means  to  regulate  the 
conduct  of  the  parties  who  are  present 
at  the  hearing;  question  witnesses,  and 
permit  others  to  question  witnesses;  and 
limit  the  time  for  such  questioning.  At 
the  close  of  the  hearing,  the  ALJ  will 
establish  a  post-hearing  comment  period 
for  parties  who  participated  in  the 
hearing.  Ehuing  the  first  part  of  this 
period,  the  participants  may  submit 
additional  data  and  information  to 
OSHA,  while  during  the  second  part  of 
this  period,  they  may  submit  briefs, 
arg\mients,  and  summations. 

Notice  of  Intention  To  Appear  To 
Provide  Testimony  at  the  Informal 
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Public  Hearings.  Interested  parties  who 
intend  to  provide  oral  testimony  at  the 
informal  public  hearings  must  Ble  a 
notice  of  intention  to  appear  by  using 
the  procedures  specified  above  in  the 
sections  titled  DATES  and  ADDRESSES. 
This  notice  must  provide  the:  Name, 
address,  and  telephone  number  of  each 
individual  who  will  provide  testimony, 
and  their  preferred  hearing  location; 
capacity  (e.g.,  name  of  the 
establishment/organization  the 
individual  is  representing;  the 
individual's  occupational  title  and 
position)  in  which  each  individual  will 
testify;  approximate  amount  of  time 
required  for  each  individual's 
testimony;  specific  issues  each 
individual  will  address,  including  a 
brief  statement  of  the  position  that  the 
individual  will  take  with  respect  to  each 
of  these  issues;  and  any  documentary 
evidence  the  individual  will  present, 
including  a  brief  summary  of  the 
evidence. 

OSHA  emphasizes  that  the  hearings 
are  open  to  the  public,  and  that 
interested  parties  are  welcome  to  attend. 
However,  only  a  party  who  files  a 
proper  notice  of  intention  to  appear  may 
ask  questions  and  participate  fully  in 
the  proceedings.  While  a  party  who  did 
not  file  a  notice  of  intention  to  appear 
may  be  allowed  to  testify  at  the  hearing 
if  time  permits,  this  determination  is  at 
the  discretion  of  the  presiding  AL). 

Hearing  Testimony  and  Documentary 
Evidence.  Any  party  requesting  more 
than  10  minutes  to  testify  at  the 
informal  public  hearing,  or  who  intends 
to  submit  documentary  evidence  at  the 
hearing,  must  provide  the  complete  text 
of  the  testimony  and  the  documentary 
evidence  as  specified  above  in  the 
sections  titled  DATES  and  ADDRESSES. 
The  Agency  will  review  each 
submission  and  determine  if  the 
information  it  contains  warrants  the 
amount  of  time  requested.  If  OSHA 
believes  the  requested  time  is  excessive, 
it  will  allocate  an  appropriate  amount  of 
time  to  the  presentation,  and  will  notify 
the  participant  of  this  action,  and  the 
reasons  for  the  action,  prior  to  the 
hearing.  The  Agency  may  limit  to  10 
minutes  the  presentation  of  any 
participant  who  foils  to  comply 
substantially  with  these  procedural 
requirements;  in  such  instances.  OSHA 
may  request  the  participant  to  return  for 
questioning  at  a  later  time. 

Certification  of  the  Record  and  Final 
Determination  After  the  Informal  Public 
Hearing.  Following  the  close  of  the 
hearing  and  post-hearing  comment 
period,  the  presiding  AL)  will  certify  the 
record  to  the  Assistant  Secretary  of 


Labor  for  Occupational  Safety  and 
Health:  the  record  will  consist  of  all  of 
the  written  comments,  oral  testimony, 
and  documentary  evidence  received    ' 
diuing  the  proceeding.  However,  the 
ALJ  does  not  make  or  recommend  any 
decisions  as  to  the  content  of  the  final 
standard.  Following  certification  of  the 
record.  OSHA  will  review  the  proposed 
APF  provisions  in  light  of  all  the 
evidence  received  as  part  of  the  record, 
and  then  will  issue  the  final  APF 
provisions  based  on  the  entire  record. 

List  of  Subjects  in  29  CFR  Parts  1910, 
1915,  and  1926 

Assigned  protection  factors. 
Hazardous  substances.  Health. 
Occupational  safety  and  health. 
Respirators.  Respirator  selection. 

Authority  and  Signature 

John  L.  Henshaw.  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health.  U.S.  Department  of  Labor.  200 
Constitution  Ave..  NW.,  Washington. 
DC  20210.  directed  the  preparation  of 
this  notice.  The  Agency  issues  the 
proposed  sections  under  the  following 
authorities:  Sections  4.  6(b).  8(c).  and 
8(g)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  653.  655, 
657);  section  107  of  the  Contract  Work 
Hours  and  Safety  Standards  Act  (the 
Construction  Safety  Act)  (40  U.S.C. 
333);  section  41.  the  Longshore  and 
Harbor  Worker's  Compensation  Act  (33 
U.S.C.  941);  Secretary  of  Labor's  Order 
No.  5-2002  (67  FR  65008);  and  29  CFR 
Part  1911. 

Signed  at  Washington.  DC,  on  May  28, 
2003. 

John  L.  Henshaw, 

Assistant  Secretary  of  Labor. 

X.  Proposed  Amendments  to  Standards 

OSHA  proposes  to  amend  29  CFR 
parts  1910,  1915,  and  1926  as  follows: 

PART  1910— (AMENDED] 

Subpart  I— [AnMndacQ 

1 .  The  authority  citation  for  subpart  I 
of  part  1910  is  revised  to  read  as 
follows: 

Authority:  Sections  4. 6.  and  8  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653,  655.  and  657):  and  Secretary 
of  Labor's  Order  No.  12-71  (36  FR  8754).  8- 
76  (41  FR  25059),  9-83  (48  FR  35736),  1-90 
(55  FR  9033),  6-96  (62  FR  111),  or  3-2000 
(62  FR  50017). 

Sections  1910.132,  1910.134,  and  1910.138 
or  29  CFR  also  issued  under  29  CFR  part 
1911. 

Sections  1910.133,  1910.135,  and  1910.136 
of  29  CFR  also  issued  under  29  CFR  part 
1911  and  5  U.S.C.  553. 


2.  Section  1910.134  is  amended  as 
follows: 

a.  The  text  of  the  definitions  for 
"Assigned  protection  factor  (APF)"  and 
"Maximum  use  concentration  (MUC)"  is 
added  to  paragraph  (b); 

b.  The  text  of  paragraphs  (d)(3)(i)(A) 
and  (d)(3)(i)(B)  is  added;  and 

c.  Paragraph  (n)  is  revised. 

The  added  and  revised  text  read  as 
follows: 

§  1 91 0. 1 34    Respiratory  protection. 

***** 

(b)*  *  *  '     ' 

Assigned  protection  factor  (APF) 
means  the  workplace  level  of  respiratory 
protection  that  a  respirator  or  class  of 
respirators  is  expected  to  provide  to 
employees  when  the  employer 
implements  a  continuing,  effective 
respiratory  protection  program  as 
specified  by  29  CFR  1910.134. 
***** 

Maximum  use  concentration  (MUC) 
means  the  maximum  atmospheric 
concentration  of  a  hazardous  substance 
from  which  an  employee  can  be 
expected  to  be  protected  when  wearing 
a  respirator,  and  is  determined  by  the 
assigned  protection  factor  of  the 
respirator  or  class  of  respirators  and  the 
exposure  limit  of  the  hazardous 
substance.  The  MUC  usually  can  be 
determined  mathematically  by 
multiplying  the  assigned  protection 
factor  specified  for  a  respirator  by  the 
permissible  exposure  limit,  short  term 
exposure  limit,  ceiling  limit,  peak  limit, 
or  any  other  exposure  limit  used  for  the 
hazardous  substance. 
•        *        *        •        • 

(d)*  *  • 

(3)*  '  *        . 

(i)*   *  * 

(A)  Assigned  Protection  Factors 
(APFs).  Employers  must  use  the 
assigned  protection  factors  listed  in 
Table  I  to  select  a  respirator  that  meets 
or  exceeds  the  required  level  of 
employee  protection.  When  using  a 
combination  respirator  (e.g.,  airline 
respirators  with  an  air-purifying  filter), 
employers  must  ensure  that  the  assigned 
protection  factor  is  appropriate  to  the 
mode  of  operation  in  which  the 
respirator  is  being  used. 

Note  to  paragraph  (d)(3)(i)(A):  The 
assigned  protection  factors  hsted  in  Table  I 
are  effective  only  when  the  employer  has  a 
continuing,  effective  respiratory  protection 
program  as  specified  by  29  CFR  1910.134, 
including  training,  fit  testing,  maintenance 
and  use  requirements.  These  assigned 
protection  factors  do  not  apply  to  respirators 
used  solely  for  escape. 


Federal  Register /Vol.  68,  No.  109/Friday,  June  6,  2003  /  Proposed  Rules 


34115 


Table  I.— Assigned  Protection  Factors 


Type  of  respirator '  2 


Half  mask 


Full  facepieoe 


Helmet/hood 


Loose-fitting 
facepiece 


1.  Air-Purifying  Respirator  

2.  Powered  Air-Purifying  Respirator  (PAPR) 

3.  Supplied-Air  Respirator  (SAR)  or  Airtine  Respirator 

•  Demand  mode :. 

•  Continuous-flow  nrK>de 

•  Pressure-demand  or  other  positive-pressure  mode  

4.  Self-Contained  Breathing  Apparatus  (SCBA): 

•  Demand  mode 

•  Pressure-demand  or  other  positive-pressure  mode  {e.g.,  open/ 
closed  circuit) 


MO 
SO 

10 
50 
50 

10 


50 
1000 

50 
1.000 
1,000 

50 

10,000 
'  (maximum) 


1000 


25 


« 1,000 


25 


50 

10,000 
'  (maximum) 


Notes: 

^  Employers  may  select  respirators  assigned  for  use  In  higher  worlcpiace  concentrations  of  a  hazardous  sut>stance  for  use  at  lower  corKentra- 
tions  of  that  substance  or  wfien  required  respirator  use  is  independent  of  concentration. 

2  The  assigned  protection  factors  in  Table  I  only  apply  when  the  employer  implements  a  continuing,  effective  respirator  program  as  specified 
l>y  OSHA's  Respiratory  Protection  Standard  at  29  CFR  1910.134,  Including  training,  fit  testir>g,  maintenance  and  use  requirements. 

3  This  APF  category  irv:ludes  quarter  masks,  filtering  facepieces,  and  half-masks. 

*  Previous  studies  involving  Workplace  Protection  Factor  (WPF)  and  Simulated  Workplace  Protection  Factor  (SWPF)  testing  on  f»elmet/hood 
respirators  show  that  some  of  these  respirators  do  not  provide  a  level  of  protectk>n  consistent  with  an  APF  of  1000.  Therefore,  only  helmefhood 
respirators  that  ensure  the  maintenance  of  a  positive  pressure  inside  ttie  facepiece  during  use.  consistent  with  performance  at  a  level  of  protec- 
tion of  1000  or  greater,  receive  an  APF  of  1000.  All  other  helmet/hood  respirators  are  treated  as  kx>se-fitting  facepiece  respirators  and  receive 
an  APF  of  25. 

^  Although  positive  pressure  SCBAs  appear  to  provide  ttie  higtiest  level  of  respiratory  protection,  a  SWPF  study  of  SCBA  users  concluded  that 
all  users  may  not  achieve  protection  factors  of  10,000  at  high  work  rates  '.Vhen  empk>yers  can  estimate  hazardous  concentrations  for  planning 
purposes,  they  must  use  a  maximum  assigned  protection  factor  no  higher  than  1 0,000. 


(B)  Maximum  Use  Concentration 
(MUC).  (J)  The  employer  must  select  a 
respirator  for  employee  use  that 
maintains  the  employee's  exposure  to 
the  hazardous  substance,  when 
measured  outside  the  respirator,  at  or 
below  the  MUC. 

Note  to  paragraph  (d)(3)(i)(B)(l):  MUCs  are 
effective  only  when  the  employer  has  a 
continuing,  effective  respiratory  protection 
program  as  specified  by  29  CFR  1910.134, 
including  training,  fit  testing,  maintenance 
and  use  requirements. 

(2)  Employers  must  comply  with  the 
respirator  manufacturer's  MUC  for  a 
hazardous  substance  when  the 
manufacturer's  MUC  is  lower  than  the 
calculated  MUC  specified  by  this 
standard. 

[3]  Employers  must  not  apply  MUCs 
to  conditions  that  are  immediately 
dangerous  to  life  or  health  (IDLH); 
instead,  they  must  use  respirators  listed 
for  IDLH  conditions  in  paragraph  (d)(2) 
of  this  standard. 

(4)  When  the  calculated  MUC  exceeds 
another  limiting  factor  such  as  the  IDLH 
level  for  a  hazardous  substance,  the 
lower  explosive  limit  (LEL),  or  the 
performance  limits  of  the  cartridge  or 
canister,  then  employers  must  set  the 
maximiun  MUC  at  that  lower  limit. 


(n)  Effective  date.  Paragraphs 
(d)(3)(i)(A)  and  (d)(3)(i)(B)  of  this 
section  become  effective  September  4, 
2003. 


Subpart  Z— [Amended] 

3.  The  general  authority  citation  for 
subpart  Z  of  part  1910  is  revised  to  read 
as  follows: 

Authority:  Sections  4.  6.  and  8  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653.  655,  and  657);  Secretary  of 
Labor's  Orders  12-71  (36  FR8754),  8-76  (41 
FR  25059),  9-83  (48  FR  35736).  1-90  (55  FR 
9033),  6-96  (62  FR  111),  or  3-2000  (62  FR 
50017);  and  29  CFR  Part  1911. 
***** 

4.  Section  1910.1001  is  amended  by: 

a.  Removing  Table  1  in  paragraph 
(g)(3): 

b.  Redesignating  Table  2  in  paragraph 
(l)(3)(ii)  as  Table  1; 

c.  Removing  the  reference  to  "Table 
2"  in  paragraph  (l)(3)(ii)  and  adding 
"Table  1"  in  its  place;  and 

d.  Revising  paragraphs  (g)(2)(ii)  and 
(g)(3). 

The  revisions  read  as  follows: 

§1910.1001     AstMStos. 

***** 

(g)*   *   * 

(2)  *    *   * 

(ii)  Employers  must  provide  an 
employee  with  tight-fitting,  powered 
air-purifying  respirator  (PAPR)  instead 
of  a  negative-pressure  respirator 
selected  according  to  paragraph  (g)(3)  of 
this  standard  when  the  employee 
chooses  to  use  a  PAPR  and  it  provides 
adequate  protection  to  the  employee. 
***** 

(3)  Respirator  selection.  Employers 
must: 


(i)  Selects  and  provide  to  employees, 
the  appropriate  respirators  specified  in 
paragraph  (d)(3)(i)(A)  of  29  CFR 
1910.134;  however,  employers  must  not 
select  or  use  filtering-facepiece 
respirators  for  protection  against 
asbestos  fibers. 

(ii)  Provide  HEPA  filters  for  air- 
purifying  respirators. 
***** 

5.  In  §  1910.1017,  remove  the  table  in 
paragraph  (g)(3)(i).  remove  paragraph 
(g)(3)(iii),  and  revise  paragraph  (g)(3)(i) 
to  read  as  follows: 

§1910.1017    Vinyl  ctilorkte. 

***** 

(g)*   *   * 

(3)  *  *  *  (i)  Employers  must: 

(A)  Select,  and  provide  to  employees, 
the  appropriate  respirators  specified  in 
paragraph  (d)(3)(i)(A)  of  29  CFR 
1910.134. 

(B)  Provide  an  organic-vapor  cartridge 
that  has  a  service  life  of  at  least  one 
hour  when  using  a  chemical-cartridge 
respirator  at  vinyl  chloride 
concentrations  up  to  10  ppm. 

(C)  Select  a  canister  that  has  a  service 
life  of  at  least  four  hours  when  using  a 
powered  air-purifying  respirator  having 
a  hood,  helmet,  or  full  or  half  facepiece, 
or  a  gas  mask  with  a  front-  or  back- 
moimted  canister,  at  vinyl  chloride 
concentrations  up  to  25  ppm. 

*        *        *        *        * 

6.  In  §  1910.1018,  remove  Tables  I  and 
II  and  paragraph  (h)(3)(ii),  redesignate 
paragraph  (h)(3)(iii)  as  paragraph 
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(h)(3)(ii).  and  revise  paragraph  (h)(3)(i) 
to  read  as  follows: 

§1910.1018    Inorganic  arsenic. 

***** 

(h)*  •  * 

(3)  *   *   *{i)  Employers  must: 

(A)  Select,  and  provide  to  employees, 
the  appropriate  respirators  specified  in 
paragraph  {d)(3)(i)(A)  of  29  CFR 
1910.134. 

(B)  Ensure  that  employees  do  not  use 
half-mask  respirators  for  protection 
against  arsenic  trichloride  because  it  is 
absorbed  rapidly  through  the  skin. 

(C)  Provide  HEPA  filters  for  air- 
purifying  respirators. 

(D)  Select  for  employee  use: 

(1)  Air-purifying  respirators  that  have 
a  combination  HEPA  filter  with  an 
appropriate  gas-sorbent  cartridge  or 
canister  when  the  employee's  exposure 
exceeds  the  permissible  exposure  level 
for  inorganic  arsenic  and  the  relevant 
limit  for  other  gases. 

(2)  Front-  or  back-mounted  gas  masks 
equipped  with  HEPA  filters  and  acid- 
gas  canisters  or  any  fuU-facepiece 
supplied-air  respirators  when  the 
inorganic  arsenic  concentration  is  at  or 
below  500  Mg/m^;  and  half-mask  air- 
purifying  respirators  equipped  with 
HEPA  filters  and  acid-gas  cartridges 
when  the  inorganic  arsenic 
concentration  is  at  or  below  100  |ig/m^. 
***** 

7.  In  §  1910.1025,  remove  Table  II  in 
paragraph  (f)(2)(ii)  and  revise 
paragraphs  (fl(3)(i)  and  (f)(3)(ii)  to  read 
as  follows: 

S  1910.1025    LMd.  « 


(3)  *  *  *(i)  Employers  must: 

(A)  Select,  and  provide  to  employees, 
the  appropriate  respirators  specified  in 
paragraph  (d)(3)(i)(A)  of  29  CFR 
1910.134. 

(B)  Provide  employees  with  full- 
facepiece  respirators  instead  of  half- 
mask  respirators  for  protection  against 
lead  aerosols  that  cause  eye  or  sldn 
irritation  at  the  use  concentrations. 

(C)  Provide  HEPA  filters  for  air- 
purifying  respirators. 

(ii)  Employers  must  provide 
employees  with  a  powered  air-purifying 
respirator  (PAPR)  instead  of  a  negative- 
pressure  respirator  selected  according  to 
paragraph  (f){3)(i)  of  this  standard  when 
an  employee  chooses  to  use  a  PAPR  and 
it  provides  adequate  protection  to  the 
employee  as  specified  by  paragraph 
(f)(3)(i)  of  this  standard. 
*     '   •         *         •         * 

8.  In  §  1910.1027.  remove  Table  2  in 
paragraph  (g)(3)(i)  and  revise  paragraph 
(g)(3)(i)  to  read  as  follows: 


§1910.1027    Cadmium. 

***** 

(g)*   •   * 

(3)  *   *   *{i)  Employers  must: 

(A)  Select,  and  provide  to  employees, 
the  appropriate  respirators  specified  in 
paragraph  (d)(3)(i)(A)  of  29  CFR 
1910.134. 

(B)  Provide  employees  with  full- 
facepiece  respirators  when  they 
experience  eye  irritation. 

(C)  Provide  HEPA  filters  for  air- 
purifying  respirators. 
***** 

9.  In  §  1910.1028,  remove  Table  1  in 
paragraph  (g)(3)(ii)  and  revise 
paragraphs  (g)(2)(i)  and  (g)(3)(i]  to  read 
as  follows: 

§1910.1028    Benzene. 

***** 


(g)* 
(2)* 


*  • 

*  * 


(i)  Employers  must  implement  a 
respiratory  protection  program  in 
accordance  with  29  CFR  1910.134  (b) 
through  (d)  (except  {d)(l)(iii)).  and  (0 
through  (m). 
*****  •. 

(3)*    *    * 

(i)  Employers  must: 

(A)  Select,  and  provide  to  employees, 
the  appropriate  respirators  specified  in 
paragraph  (d)(3)(i)(A)  of  29  CFR 
1910.134. 

(B)  Provide  employees  with  any 
organic-vapor  gas  mask  or  any  self- 
contained  breathing  apparatus  with  a 
full  facepiece  to  use  for  escape. 

(C)  Use  an  organic-vapor  cartridge  or 
canister  air-purifying  respirators,  and  a 
chin-style  canister  with  hiU-facepiece 
gas  masks. 

(D)  Ensure  that  canisters  used  with 
nonpowered  air-purifying  respirators 
have  a  minimum  service  life  of  four 
hours  when  tested  at  150  ppm  benzene 
at  a  flow  rate  of  64  liters  per  minute 
(LPM),  a  temperature  of  25°  C,  and  a 
relative  humidity  of  85%;  for  canisters 
used  with  tight-fitting  or  loose-fitting, 
powered  air-pxuifying  respirators,  the 
flow  rates  for  testing  must  be  115  LPM 
and  170  LPM,  respectively. 
***** 

10.  hi  §  1910.1029,  remove  Table  I  in 
paragraph  {g)(3)  and  revise  paragraph 
(g)(3)  to  read  as  follows: 

§  1 91 0.1 029    Coke  oven  emission*. 

***** 
(gj*   *  . 

(3)  Respirator  selection.  Employers 
must  select,  and  provide  to  employees, 
the  appropriate  respirators  specified  in 
paragraph  (d)(3)(i){A)  of  29  CFR 
1910.134;  however,  employers  must  not 


select  or  use  filtering  facepieces  for 
protection  against  coke  oven  emissions. 

***** 

11.  hi  §  1910.1043,  remove  Table  I  in 
paragraph  (f)(3)(i)  and  revise  paragraphs 
{f)(3)(i)  and  (f)(3}(ii)  to  read  as  follows: 

§1910.1043    Cotton  dust 

***** 

(f)  *  *  * 
(3)*  *  * 
(i)  Employers  must: 

(A)  Select,  and  provide  to  employees, 
the  appropriate  respirators  specified  in 
paragraph  (d)(3)(i)(A)  of  29  CFR 
1910.134;  however,  employers  must  not 
select  or  use  filtering  facepieces  for 
protection  against  cotton  dust 
concentrations  greater  than  five  times  (5 
X)  the  PEL. 

(B)  Provide  HEPA  filters  for  air- 
purifying  respirators  used  at  cotton  dust 
concentrations  greater  than  ten  times 
(10  X)  the  PEL. 

(ii)  Employers  must  provide  an 
employee  with  a  powered  air-purifying 
respirator  (PAPR)  instead  of  a 
nonpowered  air-purifying  respirator 
selected  according  to  paragraph  {f)(3)(i) 
of  this  standard  when  the  employee 
chooses  to  use  a  PAPR  and  it  provides 
adequate  protection  to  the  employee  as 
specified  by  paragraph  (f)(3)(i]  of  this 
standard. 
***** 

12.  In  §  1910.1044,  remove  Table  1  in 
paragraph  (h)(3)  and  revise  paragraph 
(h)(3)  to  read  as  follows: 

§1910.1044    1^-D<bromo-3-chloropropane. 

*         *         *         *         * 

(h)*   *   * 

(3)  Respirator  selection.  Employers 
must: 

(i)  Select,  and  provide  to  employees, 
the  appropriate  atmosphere-supplying 
respirator  specified  in  paragraph 
(d)(3)(i)(A)  of  29  CFR  1910.134. 

(ii)  Provide  employees  with  one  of  the 
following  respirator  options  to  use  for 
entry  into,  or  escape  from,  unknown 
DB(7  concentrations: 

(A)  A  combination  respirator  that 
includes  a  supplied-air  respirator  with  a 
full  facepiece  operated  in  a  pressure- 
demand  or  other  positive-pressure  or 
continuous-flow  mode,  as  well  as  an 
auxiliary  self-contained  breathing 
apparatus  (SCBA)  operated  in  a 
pressure-demand  or  positive-pressure 
mode. 

(B)  An  SCBA  with  a  full  facepiece 
operated  in  a  pressure-demand  or  other 
positive-pressure  mode. 
***** 

13.  In  §  1910.1045,  remove  Table  I  in 
paragraph  (h)(3)  and  revise  paragraphs 
(h)(2)(i)  and  (h)(3)  to  read  as  follows: 
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§1910.1045    AcrylonitrHe. 

***** 

(h)*  *  * 

(2)  *  *  * 

(i)  Employers  must  implement  a 
respiratory  protection  program  in 
accordance  with  29  CFR  1910.134  (b) 
through  (d)  (except  (d)(l)(iii)),  and  (f) 
through  (m). 
***** 

(3)  Respirator  selection.  Employers 
must: 

(1)  Select,  and  provide  to  employees, 
the  appropriate  respirators  specified  in 
paragraph  (d)(3)(i)(A)  of  29  CFR 
1910.134. 

(ii)  For  escape,  provide  employees 
with  any  organic-vapor  respirator  or  any 
self-contained  breathing  apparatus 
permitted  for  use  under  paragraph 
(h}(3)(i)  of  this  standard. 
***** 

14.  hi  §  1910.1047,  remove  Table  1  in 
paragraph  (g)(3)  and  revise  paragraph 
(g)(3)  to  read  as  follows: 

§1910.1047    Etiiytene  oxide. 

***** 

(g)*   *   * 

(3)  Respirator  selection.  Employers 
must: 

(i)  Select,  and  provide  to  employees, 
the  appropriate  respirators  specified  in 
paragraph  (d)(3)(i)(A)  of  29  CFR 
1910.134;  however,  employers  must  not 
select  or  use  half-masks  of  any  type 
because  EtO  may  cause  eye  irritation  or 
injury. 

(ii)  Equip  each  air-purifying,  full 
facepiece  respirator  with  a  front-  or 
back-mounted  canister  approved  for 
protection  against  ethylene  oxide. 

(iii)  For  escape,  provide  employees 
with  any  respirator  permitted  for  use 
under  paragraph  (g)(3)(i)  of  this 
standard. 
***** 

15.  In  §  1910.1048,  remove  Table  1  in 
paragraph  (g)(3)(i)  and  revise  paragraphs 
(g)(2)  and  (g)(3)  to  read  as  follows: 

§1910.1048    Formaldehyde. 

***** 

(g)*  *  * 

(2)  Respirator  programs,  (i)  Employers 
must  implement  a  respiratory  protection 
program  in  accordance  with  29  CFR 
1910.134  (b)  through  (d)  (except 
(d)(l)(iii)),  and  (f)  through  (m). 

(ii)  If  employees  use  air-purifying 
respirators  with  chemical  cartridges  or 
canisters  that  do  not  contain  end-of- 
service^life  indicators  approved  by  the 
National  Institute  for  Occupational 
Safety  and  Health,  employers  must 
replace  these  cartridges  or  canisters  as 
specified  by  paragraphs  (d)(3)(iii)(B)(l) 
and  (B)(2)  of  29  CFR  1910.134.  or  at  the 


end  of  the  workshift,  whichever 
condition  occurs  first. 

(3)  Respirator  selection,  (i)  Employers 
must: 

(A)  Select,  and  provide  to  employees, 
the  appropriate  respirators  specified  in 
paragraph  (d)(3)(i)(A)  of  29  CFR 
1910.134. 

(B)  Equip  each  air-purifying,  full 
facepiece  respirator  with  a  canister  or 
cartridge  approved  for  protection 
against  formaldehyde. 

(C)  For  escape,  provide  employees 
with  one  of  the  following  respirator 
options:  A  self-contained  breathing 
apparatus  operated  in  the  demand  or 
pressiu'e-demand  mode;  or  a  full 
facepiece  respirator  having  a  chin-style, 
or  a  front-  or  back-mounted  industrial- 
size,  canister  or  cartridge  approved  for 
protection  against  forinaldehyde. 

(ii)  Employers  may  substitute  an  air- 
purifying,  half-mask  respirator  for  an 
air-purifying,  full  facepiece  respirator  if 
they  equip  ^e  half-mask  respirator  with 
a  cartridge  approved  for  protection 
against  formaldehyde  and  provide  the 
affected  employee  with  effective  gas- 
proof goggles. 

(iiij  Employers  must  provide 
employees  who  have  difficulty  using 
negative-pressure  respirators  with 
powered  air-purifying  respirators 
permitted  for  use  under  paragraph 
(g)(3)(i)(A)  of  this  standard  and  that 
provide  adequate  protection  against 
their  formaldehyde  exposures. 
***** 

16.  In  §  1910.1050,  remove  Table  1  in 
paragraph  (h)(3)(i)  and  revise  paragraph 
(h)(3)(i)  to  read  as  follows: 

§1910.1050    MetttylenedianHlne. 

***** 

(W  •  • 

(3)*   •   • 

(i)  Employers  must: 

(A)  Select,  and  provide  to  employees, 
the  appropriate  respirators  specified  in 
paragraph  (d)(3)(i)(A)  of  29  CFR 
1910.134. 

(B)  Provide  HEPA  filters  for  air- 
purifying  respirators. 

(C)  For  escape,  provide  employees 
with  one  of  the  following  respirator 
options:  Any  self-contained  bathing 
apparatus  with  a  full  facepiece  or  hood 
operated  in  the  positive-pressure  or 
continuous-flow  mode;  or  a  full- 
facepiece,  air-purifying  respirator. 

(D)  Provide  a  combination  HEPA  filter 
and  organic-vapor  canister  or  cartridge 
with  air-purifying  respirators  when 
MDA  is  in  liquid  form  or  part  of  a 
process  requiring  heat. 
***** 

17.  In  §  1910.1052,  remove  Table  2  in 
paragraph  (g)(3)  and  revise  paragraph 
(g)(3)  to  read  as  follows: 


§1910.1052    Mettiytene  chloride. 

***** 

(g)  *   *  .* 

(3)  Respirator  selection.  Employers 
must: 

(i)  Select,  and  provide  to  employees, 
the  appropriate  atmosphere-supplying 
respirator  specified  in  paragraph 
(d)(3)(i){A)  of  29  CFR  1910.134; 
however,  employers  must  not  select  or 
use  half-masks  of  any  type  because  MC 
may  cause  eye  irritation  or  damage. 

(ii)  For  emergency  escape,  provide 
employees  with  one  of  the  following 
respirator  options:  A  self-contained 
breathing  apparatus  operated  in  the 
continuous-flow  or  pressure-demand;  or 
a  gas  mask  with  an  organic-vapor 
canister. 


PART  ISIS^AMENDED] 

18.  The  authority  citation  for  part 
1915  is  revised  to  read  as  follows: 

Authority:  Section  41,  Longshore  and 
Harbor  Workers'  Compensation  Act  (33 
U.S.C.  941);  Sections  4,  6.  and  8  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(20  U.S.C.  653,  655,  and  687);  and  Secretary 
of  Labor's  Order  No-  12-71  (36  FR  8754),  8- 
76  (41  FR  25059),  9-83  (48  FR  35736),  1-90 
(55  FR  9033),  6-96  (62  FR  111),  or  3-200a 
(62  FR  50017). 

Sections  1915.120  and  1915.152  also 
issued  under  29  CFR  1911. 

Subpart  Z— {Amended] 

19.  In  §  1915.1001,  remove  Table  1  in 
paragraph  (h)(2)(iii)  and  revise 
paragraph  (h)(2)  to  read  as  follows: 

§1915.1001    Asbestos. 

***** 

(h)*  *  * 

(2)  Respirator  selection,  (i)  Employers 
must  select,  and  provide  to  employees 
at  no  cost,  the  appropriate  respirators 
specified  in  paragraph  (d)(3)(i)(A)  of  29 
CFR  1910.134;  however,  employers 
must  not  select  or  use  filtering-facepiece 
respirators  for  use  against  asbestos 
fibers. 

(ii)  Employers  are  to  provide  HEPA 
filters  for  air-purifying  respirators. 

(iii)  Employers  must: 

(A)  Inform  employees  that  they  may 
require  the  employer  to  provide  a  tight- 
fitting,  powered  air-purifying  respirator 
(PAPR)  pOTmitted  for  use  under 
paragraph  (h)(2)(i)  of  this  standard 
instead  of  a  negative-pressure  respirator. 

(B)  Provide  employees  with  a  tight- 
fitting  PAPR  instead  of  a  negative- 
pressure  respirator  when  the  employees 
choose  to  use  a  tight-fitting  PAPR  and 
it  provides  them  with  the  required 
protection  against  asbestos. 

(iv)  Employers  must  provide 
employees  with  an  air-purifying,  half- 
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mask  respirator,  other  than  a  filtering- 
facepiece  respirator,  whenever  the 
employees  perform: 

(A)  Class  II  or  Class  III  asbestos  work 
for  which  no  negative-exposure 
assessment  is  available. 

(B)  Class  III  asbestos  work  involving 
disturbance  of  TSI  or  surfacing  ACM  or 
PACM. 

(v)  Employers  must  provide 
employees  with: 

(A)  A  tight-fitting,  powered  air- 
purifying  respirator  or  a  full-facepiece, 
supplied-air  respirator  operated  in  the 
pressure-demand  mode  and  equipped 
with  either  HEPA  egress  cartridges  or  an 
auxiliary  positive-pressure,  self- 
contained  breathing  apparatus  (SCBA) 
whenever  the  employees  are  in  a 
regulated  area  performing  Class  I 
asbestos  work  for  which  a  negative- 
exposure  assessment  is  not  available 
and  the  exposure  assessment  indicates 
that  the  exposure  level  will  be  at  or 
below  1  f/cc  as  an  8-hour  time-weighted 
average  (TWA). 

(B)  A  full-facepiece,  supplied-air 
respirator  operated  in  the  pressure- 
demand  mode  and  equipped  with  an 
auxiliary  positive-pressure  SCBA 
whenever  the  employees  are  in  a 
regulated  area  performing  Class  I 
asbestos  work  for  which  a  negative- 
exposure  assessment  is  not  available 
and  the  exposure  assessment  indicates 
that  the  exposiu«  level  will  be  above  1 
f/cc  as  an  8-hour  TWA. 


PART  1926— {AMENDED] 

Subpart  D— (Amended] 

20.  The  authority  citation  for  subpart 
D  of  part  1926  is  revised  to  read  as 
follows: 

Authority:  Section  107,  Contract  Work 
Hours  and  Safety  Standards  Act 
(Construction  Safety  Act)  (40  U.S.C.  333): 
sections  4,  6.  and  8  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C.  653. 
655.  and  657);  Secretary  of  Labor's  Orders 
12-71  (36  FR  8754).  8-76  (41  FR  25059),  9- 
83  (48  FR  35736).  1-90  (55  FR  9033),  6-96 
(62  FR  111),  or  3-2000  (62  FR  50017):  and 
29CFRpart  11. 

Sections  1926.58,  1926.59,  1926.60,  and 
1926.65  also  issued  under  5  U.S.C.  553  and 
29CFRpart  1911. 

Section  1926.62  also  issued  under  section 
1031  of  the  Housing  and  Community 
Development  Act  of  1992  (42  U.S.C.  4853). 

Section  1926.65  of  29  CFR  also  issued 
under  section  126  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986.  as  amended  (29  U.S.C.  655 
note),  and  5  U.S.C.  553. 

21.  In  §  1926.60.  remove  Table  1  and 
revise  paragraph  (i)(3)(i)  to  read  as 
follows: 


f  1926.60    HtothytonadianiliiM. 

•         •         •        •        * 

(i)*  *  * 
(3)*    *   * 
.  (i)  Employers  must: 

(A)  Select,  and  provide  to  employees, 
the  appropriate  respirators  specified  in 
paragraph  (d)(3)(i)(A)  of  29  CFR 
1910.134. 

(B)  Provide  HEPA  filters  for  air- 
purifying  respirators. 

(C)  For  escape,  provide  employees 
with  one  of  the  following  respirator 
options:  Any  self-contained  breathing 
apparatus  with  a  full  facepiece  or  hood 
operated  in  the  positive-pressure  or 
continuous-flow  mode;  or  a  full- 
facepiece,  air-purifying  respirator. 

(D)  Provide  a  combination  HEPA  filter 
and  organic-vapor  canister  or  cartridge 
with  air-purifying  respirators  when 
MDA  is  in  liquid  form  or  part  of  a 
process  requiring  heat. 
***** 

22.  In  §  1926.62,  remove  Table  1  in 
paragraph  (f)(3)  and  revise  paragraph 
(f)(3)(i)  to  read  as  follows: 

§1926.62    Lead. 

***** 

(f)  *  *  * 
(3)  *  *  * 
(i)  Employers  must: 

(A)  Select,  and  provide  to  employees, 
the  appropriate  respirators  specified  in 
paragraph  (d)(3)(i)(A)  of  29  CFR 
1910.134. 

(B)  Provide  employees  with  a  full- 
facepiece  respirator  instead  of  a  half- 
mask  respirator  for  protection  against 
lead  aerosols  that  cause  eye  or  skin 
irritation  at  the  use  concentrations. 

(C)  Provide  HEPA  filters  for  air- 
purifying  respirators. 


Subpart  Z — [Amended] 

23.  The  authority  citation  for  subpart 
Z  of  part  1 926  is  revised  to  read  as 
follows: 

Authority:  Sections  4,  6,  and  8  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C  653.  655,  657);  Secretary  of  Ubor's 
Orders  12-71  (36  FR  8754),  8-76  (41  FR 
25059),  9-83  (48  FR  35736),  1-90  (55  FR 
9033),  6-96  (62  FR  111),  or  3-2000  (62  FR 
50017);  and  29  CFR  part  11. 

Section  1926.1102  not  issued  under  29 
U.S.Ci.  655  or  29  CFR  part  1911;  also  issued 
under  5  U.S.C.  553. 

24.  In  §  1926.1101.  remove  Table  1  in 
paragraph  (h)(3)(i)  and  revise  paragraph 
(h)(3)  to  read  as  follows: 

§1926.1101    Asbestos. 

***** 

(h)*  *  ' 

(3)  Respirator  selection,  (i)  Employers 
must: 


(A)  Select,  and  provide  to  employees, 
the  appropriate  respirators  specified  in 
paragraph  (d)(3)(i)(A)  of  29  CFR 
1910.134;  however,  employers  must  not 
select  or  use  filtering-facepiece 
respirators  for  use  against  asbestos 
fibers. 

(B)  Provide  HEPA  filters  for  air- 
purifying  respirators. 

(ii)  Employers  must  provide  an 
employee  with  tight-fitting,' powered 
air-piuifying  respirator  (PAPR)  instead 
of  a  negative-pressure  respirator 
selected  according  to  paragraph 
(h)(3)(i)(A)  of  this  standard  when  the 
employee  chooses  to  use  a  PAPR  and  it 
provides  adequate  protection  to  the 
employee. 

(iii)  Employers  must  provide 
employees  with  an  air-purifying,  half- 
mask  respirator,  other  than  a  filtering- 
facepiece  respirator,  whenever  the 
employees  perform: 

(A)  Class  II  or  Class  III  asbestos  work 
for  which  no  negative-exposure 
assessment  is  available. 

(B)  Class  III  asbestos  work  involving 
disturbance  of  TSI  or  surfacing  ACM  or 
PACM. 

(iv)  Employers  must  provide 
employees  with: 

(A)  A  tight-fitting,  powered  air- 
piuifying  respirator  or  a  full-facepiece. 
supplied-air  respirator  operated  in  the 
pressure-demand  mode  and  equipped 
with  either  HEPA  egress  cartridges  or  an 
auxiliary  positive-pressure,  self- 
contained  breathing  apparatus  (SCBA) 
whenever  the  employees  are  in  a 
regulated  area  performing  Class  I 
asbestos  work  for  which  a  negative- 
exposure  assessment  is  not  available 
and  the  exposure  assessment  indicates 
that  the  exposure  level  will  be  at  or 
below  1  f/cc  as  an  8-hour  time-weighted 
average  (TWA). 

(B)  A  full-facepiece,  supplied-air 
respirator  operated  in  the  pressure- 
demand  mode  and  equipped  with  an 
auxiliary  positive-pressure  SCBA 
whenever  the  employees  are  in  a 
regulated  area  performing  Class  I 
asbestos  work  for  which  a  negative- 
exposure  assessment  is  not  available 
and  the  exposure  assessment  indicates 
that  the  exposure  level  will  be  above  1 
f/cc  as  an  8-hour  TWA. 
***** 

25.  In  §  1926.1127.  remove  Table  1  in 
paragraph  (g)(3)(i)  and  revise  paragraph 
(g)(3)(i)  to  read  as  follows: 

§1926.1127    Cadmium. 

*         •         *         *         *  ^ 

(g)*  *  ^ 

(3)*  *  * 

(i)  Employers  must: 

(A)  Select,  and  provide  to  employees, 
the  appropriate  respirators  specified  in 
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paragraph  (d)(3)(i)(A)  of  29  CFR 
1910.134. 


(B)  Provide  employees  with  full- 
facepiece  respirators  when  they 
experience  eye  irritation. 


(C)  Provide  HEPA  filters  for  air- 
piuifying  respirators. 

**.*** 

(FR  Doc.  03-13749  Filed  6-5-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Part  412 

[CiyiS-1472-F] 
RIN  0938-AL92 

Medicare  Program;  Prospective 
Payment  System  for  Long-Term  Care 
Hospitals:  Annual  Payment  Rate 
Updates  and  Policy  Changes 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
action:  Final  rule. 

summary:  This  final  rule  establishes  the 
Einnuai  update  of  the  payment  rates  for 
the  Medicare  prospective  payment 
system  (PPS)  for  inpatient  hospital 
services  provided  by  long-term  care 
hospitals  (LTCHs).  It  also  changes  the 
annual  period  for  which  the  rates  are 
effective.  The  rates  will  be  effective 
from  July  1  to  June  30  instead  of  from 
October  1  through  September  30, 
establishing  a  "long-term  care  hospital 
rate  year"  (LTCH  PPS  rate  year).  We  also 
change  the  publication  schedule  for 
these  updates  to  allow  for  an  effective 
date  of  July  1 .  The  payment  amounts 
and  factors  used  to  determine  the 
updated  Federal  rates  that  are  described 
in  this  final  rule  have  been  determined 
based  on  this  revised  LTCH  PPS  rate 
year.  The  annual  update  of  the  long- 
term  care  diagnosis-related  groups 
(LTC-DRG)  classifications  and  relative 
weights  remains  linked  to  the  annual 
adjustments  of  the  acute  care  hospital 
inpatient  diagnosis-related  group 
system,  and  will  continue  to  be  effective 
each  October  1 . 

The  outlier  threshold  for  July  1,  2003, 
through  June  30,  2004,  is  also  derived 
from  the  LTCH  PPS  rate  year 
cedculations. 

In  addition,  we  are  making  an 
adjustment  to  the  short-stay  outlier 
policy  for  certain  LTCHs  and  a  policy 
change  eliminating  bed-number 
restrictions  for  pre- 1997  LTCHs  that 
have  established  satellite  facilities  and 
elect  to  be  paid  100  percent  of  the 
Federal  rate  or  when  the  LTCH  is  fully 
phased-in  to  100  percent  of  the  Federal 
prospective  rate  after  the  transition 
period. 

EFFECTIVE  DATE:  The  provisions  of  this 
final  rule  are  effective  June  30,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tzvi  Hefler,  (410)  786-4487  (General 

information); 
Judy  Richter,  (410)  786-2590  (General 

information,  transition  payments, 


payment  adjustments,  and  onsite 

discharges  and  readmissions, 

interrupted  stays  and  short-stay 

outliers); 
Michele  Hudson,  (410)  786-5490 

(Calculation  of  the  payment  rates, 

relative  weights  and  case-mix  index, 

market  basket  update,  and  payment 

adjustments); 
Ann  Fagan,  (410)  786-5662  (Patient 

classification  system); . 
Miechal  Lefkqwitz,  (410)  786-5316 

(High-cost  outliers  and  budget 

neutrality); 
Linda  McKenna,  (410)  786-4537 

(Payment  adjustments,  interrupted 

stay,  and  transition  period); 
Kathryn  McCann.  (410)  786-7623 

(Medigap); 
Robert  Nakiehiy.  (410)  786-4466 

(Medicaid). 
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Payments  for  the  2004  LTCH  PPS  rate 
year 

1.  Adjustment  for  Area  Wage  Levels 

2.  Adjustment  for  Cost-Of-Living  in  Alaska 
and  Hawaii 

3.  Adjustment  for  High-Cost  Outliers 

4.  Adjustment  for  Special  Cases  a.  General 

b.  Short-Stay  Outlier  Cases 

c.  Interrupted  Stay 

d.  Onsite  Discharges  and  Readmittances 

e.  Treatment  of  Swing  Beds  Under  the 
Interrupted  Stay  and  Onsite  Discharge  and 
Readmittance  Policies 

5.  Other  Payment  Adjustments 

6.  Budget  Neutrality  Offset  to  Account  for 
the  Transition  Methodology 

VIII.  Computing  the  Adjusted  Federal 
Prospective  Payments 

IX.  Transition  Period 

X.  Payments  to  New  LTCHs 

XI.  Method  of  Payment 

XII.  Monitoring 

XIII.  Collection  of  Information  Requirements 

XIV.  Regulatory  Impact  Analysis 

A.  Introduction 

1.  Executive  Order  12866 

2.  Regulatory  Flexibility  Act  (RFA) 

3.  Impact  on  Rural  Hospitals 

4.  Unfunded  Mandates 

5.  Federalism 

B.  Anticipated  Effects 

1.  Budgetary  Impact  > 

2.  Impact  on  Providers 

3.  Calculation  of  Prospective  Payments 

4.  Results 

5.  Effect  on  th^  Medicare  Program 

6.  Effect  on  Medicare  Beneficiaries 

C.  Executive  Order  12866 
Regulations  Text 
Addendum-Tables 
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Acronynis 

Because  of  the  many  terms  to  which  we 
refer  by  acronym  in  this  proposed  rule,  we 
are  listing  the  acronyms  used  and  their 
corresponding  terms  in  alphabetical  order 
below: 
BBA    Balanced  Budget  Act  of  1997,  Public 

Law  105-33 
BBRA    Medicare,  Medicaid,  and  SCHIP 

[State  Children's  Health  Insurance 

Program]  Balanced  Budget  Refinement  Act 

of  1999,  Public  Law  106-113 
BIPA    Medicare,  Medicaid,  and  SCHIP  [State 

Children's  Health  Insurance  Program] 

Benefits  Improvement  and  Protection  Act 

of  2000,  Public  Law  106-554 
CMS    Centers  for  Medicare  &  Medicaid 

Services 
DRCs    Diagnosis-related  groups 
FY    Federal  fiscal  year 
HCRIS    Hospital  Cost  Report  Information 

System 
HHA    Home  health  agency 
HIPAA    Health  Insurance  Portability  and 

Accountability  Act,  Public  Law  104-191 
IPPS    Acute  Care  Hospital  Inpatient 

Prospective  Payment  System 
IRF    Inpatient  rehabilitation  facility 
LTC — ^DRG  Long-term  care  diagnosis-related 

group 
LTCH  Long-term  care  hospital 
MedPAC  Medicare  Payment  Advisory 

Commission 
MedPAR  Medicare  provider  analysis  and 

review  file 
OSCAR  Online  Survey  Certification  and 

Reporting  (System) 
PPS  Prospective  Payment  System 
QIO  Quality  Improvement  Organization 

(formerly  Peer  Review  organization  (PRO)) 
SNF  Skilled  niu'sing  facility 
TEFRA  Tax  Equity  and  Fiscal  Responsibility 

Act  of  1982,  Public  Uw  97-248 

I.  Background 

A.  Legislative  and  Regulatory  Authority 

The  Medicare,  Medicaid,  and  SCRIP 
(State  Children's  Health  Insurance 
Program)  Balanced  Budget  Refinement 
Act  of  1999  (BBRA)  (Pub.  L.  106-113) 
and  the  Medicare,  Medicaid,  and  SCHIP 
Benefits  Improvement  and  Protection 
Act  of  2000  (BEPA)  (Pub.  L.106-554) 
provide  for  payment  for  both  the 
operating  and  capital-related  costs  of 
hospital  inpatient  stays  in  long-term 
care  hospitals  (LTCHs)  under  Medicare 
part  A  based  on  prospectively  set  rates. 
The  Medicare  prospective  payment 
system  for  LTCHs  applies  to  hospitals 
described  in  section  1886(d)(l)(B)(iv)  of 
the  Social  Security  Act  (the  Act), 
effective  for  cost  reporting  periods 
beginning  on  or  after  October  1,  2002. 

Section  1886(d)(l)(B)(iv)(I)  of  the  Act 
defines  a  LTCH  as  "a  hospital  which  has 
an  average  inpatient  length  of  stay  (as 
determined  by  the  Secretary)  of  greater 
than  25  days."  Section 
1886(d)(l)(B)(iv)(n)  of  the  Act  also 
provides  an  alternative  definition  of 
LTCHs:  Specifically,  a  hospital  that  first 


received  payment  under  section  1886(d) 
of  the  Act  in  1986  and  has  an  average 
inpatient  length  of  stay  (as  determined 
by  the  Secretary)  of  greater  than  20  days 
and  has  80  percent  or  more  of  its  annual 
Medicare  inpatient  discharges  with  a 
principal  diagnosis  that  reflects  a 
finding  of  neoplastic  disease  in  the  12- 
month  cost  reporting  period  ending  in 
FY  1997. 

Section  123  of  Public  Law  106-113 
requires  the  prospective  payment 
system  for  LTCHs  to  be  a  per  discharge 
system  with  a  diagnosis-related  group 
(DRG)  based  patient  classification 
system  that  reflects  the  differences  in 
patient  resoim:es  and  costs  in  LTCHs 
while  maintaining  budget  neutrality. 

Section  307(b)(1)  of  Public  Law  106- 
554,  among  other  things,  mandates  that 
the  Secretary  shall  examine  and  may 
provide  for  adjustments  to  payments 
under  the  LTCH  PPS,  including 
adjustments  to  DRG  weights,  area  wage 
adjustments,  geographic  reclassification, 
outliers,  updates,  and  a  disproportionate 
share  adjustment. 

In  a  Federal  Register  document 
issued  on  August  30,  2002  (67  FR 
55954),  we  implemented  the  LTCH  PPS 
authorized  under  Public  Law  106-113 
and  Public  Law  106-554.  This  system 
uses  information  from  LTCH  patient 
records  to  classify  patients  into  distinct 
long-term  care  diagnosis-related  groups 
(LTC-DRGs)  based  on  clinical 
characteristics  and  expected  resource 
needs.  Payments  are  calculated  for  each 
LTC-DRG  and  provisions  are  made  for 
appropriate  payment  adjustments. 
Payment  rates  under  the  LTCH  PPS  are 
updated  annually  and  published  in  the 
Federal  Register, 

The  LTCH  PPS  replaced  the 
reasonable  cost-based  payment  system 
under  the  Tax  Equify  and  Fiscal    - 
Responsibility  Act  of  1982  (TEFRA), 
Public  Law  97-248,  for  payments  for 
inpatient  services  provided  by  a  LTCH 
with  a  cost  reporting  period  beginning 
on  or  after  October  1 ,  2002.  (The 
regulations  implementing  the  TEFRA 
(reasonable  cost-based)  payment 
provisions  are  located  at  42  CFR  part 
413.)  With  the  implementation  of  the 
prospective  payment  system  for 
inpatient  acute  care  hospitals 
authorized  by  the  Social  Security 
Amendments  of  1983  (Public  Law  98- 
21),  which  added  section  1886(d)  to  the 
Act,  certain  hospitals,  including  LTCHs, 
were  excluded  from  the  PPS  for  acute 
care  hospitals  and  were  paid  their 
reasonable  costs  for  inpatient  services 
subject  to  a  per  discharge  limitation  or 
target  amotmt  under  the  TEFRA  system. 
For  each  cost  reporting  period,  a 
hospital-specific  ceiling  on  payments 
was  determined  by  multiplying  the 


hospital's  updated  target  amoimt  by  the 
number  of  total  ciurent  year  Medicare 
discharges.  The  August  30,  2002.  final 
rule  furtiier  details  payment  policy 
under  the  TEFRA  system  (67  FR  55954). 

In  the  August  30,  2002,  final  rule,  we 
presented  an  in-depth  discussion  of  the 
LTCH  PPS,  including  the  patient 
classification  system,  relative  weights, 
payment  rates,  additional  payments, 
and  the  budget  neutrality  requirements 
mandated  by  section  123  of  Public  Law 
lOfr-l  13.  The  same  final  rule,  that 
established  regulations  for  the  LTCH 
PPS  under  42  CFR  part  412,  subpart  O, 
also  contained  provisions  related  to 
covered  inpatient  services,  limitation  on 
charges  to  beneficiaries,  medical  review 
requirements,  furnishing  of  inpatient 
hospital  services  directly  or  under 
arrangement,  and  reporting  and 
recordkeeping  requirements. 

We  refer  readers  to  the  August  30, 
2002,  final  rule  (67  FR  55954)for  a 
comprehensive  discussion  of  the 
research  and  data  that  supported  the' 
establishment  of  the  LTCH  PPS. 

B.  Criteria  for  Classification  as  a  LTCH 

LTCHs  must  have  a  provider 
agreement  with  Medicare  and  (1)  must 
have  an  average  Medicare  inpatient 
length  of  stay  of  greater  than  25  days,  or 
(2),  for  a  hospital  that  was  first  excluded 
from  the  PPS  in  1986,  must  have  an 
average  inpatient  length  of  stay  for  all 
patients,  including  both  Medicare  and 
non-Medicare  inpatients,  of  greater  than 
20  days  and  demonstrate  that  at  least  80 
percent  of  its  annual  Medicare  inpatient 
discharges  in  the  12-month  cost 
reporting  period  ending  in  FY  1997 
have  a  principle  diagnosis  that  reflects 
a  finding  of  neoplastic  disease.  Subject 
to  the  provisions  of  §412. 23(e)(3),  for 
the  first  type  of  LTCHs  as  noted  above, 
the  average  Medicare  inpatient  length  of 
stay  is  determined  based  on  all  covered 
and  noncovered  days  of  stay  of 
Medicare  patients  as  calculated  by 
dividing  the  total  number  of  covered 
and  noncovered  days  of  stay  of 
Medicare  inpatients  (less  leave  or  pass 
days)  by  the  niunber  of  total  Medicare 
discharges  for  the  hospital's  most  recent 
complete  cost  reporting  period.  Fiscal 
intermediaries  verify  that  LTCHs  meet 
the  average  length  of  stay  requirements. 
We  note  that  the  inpatient  days  of  a 
patient  who  is  admitted  to  a  LTCH 
without  any  remaining  Medicare  days  of 
coverage,  regardless  of  the  fact  that  ihe 
patient  is  a  Medicare  beneficiary,  will 
not  be  included  in  the  above 
calculation.  Because  Medicare  would 
not  be  paying  for  any  of  the  patient's 
treatment,  data  on  the  patient's  stay 
would  not  be  included  in  oiu  systems. 
In  order  for  noncovered  days  of  a  LTCH 
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hospitalization  to  be  included,  a  patient 
must  have  at  least  one  remaining  benefit 
day  as  described  in  §409.61. 

The  fiscal  intermediary's 
determination  of  whether  or  not  a 
hospital  qualifies  as  an  LTCH  is  based 
on  the  hospital's  discharge  data  from  its 
most  recent  cost  reporting  period  and  is 
effective  at  the  start  of  the  hospital's 
next  cost  reporting  period,  as  set  forth 
under  §  412.22(d).  If  a  hospital  does  not 
meet  the  length  of  stay  requirement,  the 
hospital  may  provide  the  intermediary 
with  data  indicating  a  change  in  the 
hospital's  average  length  of  stay  by  the 
same  method  for  the  immediately 
preceding  6-month  period 
(§412.23{e){3)(ii)).  (For  procedural 
efficiency  and  in  order  to  comply  with 
the  timing  requirement  of  §412. 22(d), 
we  have  a  longstanding  policy  of 
allowing  hospitals  to  submit  data  for  a 


period  greater  than  5-months  for  this 
purpose.)  Requirements  for  hospitals 
seeking  classification  as  LTCHs  that 
have  undergone  a  change  in  ownership, 
as  described  in  §  489.18,  are  set  forth  in 
§412.23(e)(3)(iii). 

LTCHs  that  exist  as  hospitals-within- 
hospitals  or  satellite  facilities  must  also 
meet  the  criteria  set  forth  in  §  412.22(e) 
or  §412. 22(h),  respectively,  to  be 
excluded  bom  the  IPPS  and  paid  under 
the  LTCH  PPS. 

The  following  hospitals  are  paid 
under  special  payment  provisionsr  as 
described  in  §  412.22(c)  and,  therefore, 
are  not  subject  to  the  LTCH  PPS  rules: 

•  Veterans  Administration  hospitals. 

•  Hospitals  that  are  reimbursed  under 
State  cost  control  systems  approved 
under  42  CFR  Part  403. 

•  Hospitals  that  are  reimbiu-sed  in 
accordance  with  demonstration  projects 


authorized  under  section  402(a)  of 
Public  Law  90-248  (42  U.S.C.  1395b-l) 
or  section  222(a)  of  Publfc  Law  92-603 
(42  U.S.C.  1395b-l  (note))  (statewide 
all-payer  systems,  subject  to  the  rate-of- 
increase  test  at  section  1814(b)  of  the 
Act). 

•  Nonparticipating  hospitals 
furnishing  emergency  services  to 
Medicare  beneficiaries. 

C.  Transition  Period  for  Implementation 
of  the  LTCH  PPS 

In  the  August  30,  2002,  final  rule,  we 
provided  for  a  5-year  transition  period 
from  cost-based  reimbursement  to  fully 
Federal  prospective  payment  for  LTCHs 
(67  FR  56038).  During  the  5-year  period, 
two  payment  percentages  are  to  be  used 
to  determine  a  LTCH's  total  payment 
under  the  PPS.  The  blend  percentages 
are  as  follows: 


Cost  reporting  periods  t)egjnning  on  or  after 

Prospective 

payment 
Federal  rate 
percentage 

Cost-based 

reimbursement 

rate 

percentage 

October  1,2002 ; '. 

20 
40 
60 
80 
100 

80 

Octot)er  1,  2003 

60 

October  1.  2004 

40 

October  1,2005 .'. ,...; 

20 

October  1,  2006 

0 

D.  Limitation  on  Charges  to 
Beneficiaries 

In  the  August  30,  2002,  final  rule,  we 
presented  an  in-depth  discussion  of 
beneficiary  liability  under  the  LTCH 
prospective  payment  system  (67  FR 
55974-55975).  Under  §412.507,  as 
consistent  with  other  established 
hospital  prospective  payment  systems,  a 
LTCH  may  not  bill  a  Medicare 
beneficiary  for  more  than  the  deductible 
and  coinsurance  amounts  as  specified 
under  §§409.82,  409.83,  and  409.87  and 
for  items  and  services  as  specified  under 
§  489.30(a),  if  the  Medicare  payment  to 
the  LTCH  is  the  full  LTC-DRG  payment 
amount.  However,  if  the  Medicare 
payment  was  for  a  short-stay  outlier 
case  (§  412.529)  that  was  less  than  the 
full  LTC-DRG  payment  amount,  the 
LTCH  could  also  charge  the  beneficiary 
for  services  for  which  the  costs  of  those 
services  or  the  days  those  services  were 
provided  were  not  a  basis  for  calculating 
the  Medicare  short-stay  outlier  payment 
(§412.507). 

Since  the  origin  of  the  Medicare 
system,  the  intent  of  our  regulations  has 
been  to  set  limits  on  beneficiary  liability 
and  to  clearly  establish  the 
circumstances  under  which  the 
beneficiary  vvould  be  required  to  assume 
responsibility  for  payment;  that  is,  upon 
exhausting  benefits  described  in  42  CFR 


part  409,  subpart  F.  The  discussion  in 
the  August  30,  2002,  final  rule  was  not 
meant  to  establish  rates  or  payments  for, 
or  define.  Medicare-eligible  expenses. 
While  we  regulate  beneficiary  liability 
for  coinsurance  and  deductibles  for 
hospital  stays  that  are  covered  by 
Medicare,  payments  from  Medigap 
insiu'ers  to  providers  for  inpatient 
hospital  coverage  after  Medicare 
benefits  are  exhausted  are  not  regulated 
by  us.  Furthermore,  regulations 
begiiming  at  §403.200  and  the  1991 
National  Association  of  Insurance 
Commissioners  (NAIC)  Model 
Regulation  for  Medicare  Supplemental 
Insurance,  which  was  incorporated  by 
reference  into  section  1882  of  the  Act, 
govern  the  relationship  between 
Medigap  insurers  and  beneficiaries. 

E.  System  Implementation  for  the  LTCH 
PPS 

When  we  established  the  regulations 
to  implement  the  LTCH  PPS  on  August 
30,  2002  (67  FR  55954).  effective  for  cost 
reporting  periods  that  began  on  or  after 
October  1,  2002,  we  did  not  have 
computer  system  changes  in  place  that 
were  necessary  to  accommodate  claims 
processing  and  payment  under  the 
system.  However,  after  January  1,  2003, 
we  made  the  necessary  system  changes. 
Accordingly,  after  January  1,  2003,  the 


fiscal  intermediary  has  been  required  to 
reconcile  the  payment  amounts  that  had 
been  made  to  LTCHs  for  all  covered 
inpatient  hospital  services  furnished  to 
Medicare  beneficiaries  from  cost 
reporting  periods  that  began  on  or  after  * 
October  1,  2002,  through  January  1, 
2003,  with  the  amounts  that  were 
payable  under  the  LTCH  PPS  i 

methodology.  Because  the  LTCH  PPS 
was  effective  at  the  start  of  the  LTCH's 
first  cost  reporting  period  that  began  on 
or  after  October  1,  2002,  only  those 
LTCHs  with  cost  reporting  periods  that 
started  October  1,  2002,  through  January 
1,  2003,  will  experience  the  payment 
reconciliation  necessitated  by  diis  3- 
month  period  prior  to  systems 
implementation.  The  claims  submission 
procedure  of  using  ICD-9-CM  codes  has 
not  changed  following  the  systems 
implementation  of  the  LTCH  PPS. 

We  also  want  to  note  that  as  of 
October  16,  2002,  a  LTCH  that  was 
required  to  comply  with  the 
Administrative  Simplification 
Standards  under  the  Health  Insurance 
Portability  and  Accoimtahility  Act 
(HIPAA)  (Pub.  L.  104-191)  and  that  had 
not  obtained  an  extension  in 
compliance  with  the  Administrative 
Compliance  Act  (Pub.  L.  107-105)  is 
obligated  to  comply  with  the  standards 
for  submitting  claim  forms  to  the 
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LTCH's  Medicare  fiscal  intermediary  (45 
CFR  162.1002  and  45  CFR  162.1102). 
Beginning  October  16,  2003,  LTCHs  that 
obtained  an  extension  and  that  are 
required  to  comply  with  the  HIPPA 
Administrative  Simplification 
Standards  must  start  submitting 
electronic  claims  in  compliance  with 
the  HIPPA  regulations  cited  above, 
among  others. 

n.  Publication  of  Proposed  Rulemaldng 

On  March  7,  2003,  we  published  a 
proposed  rule  in  the  Federal  Register 
(67  FR  11234)  that  set  forth  the 
proposed  aimual  update  of  the  payment 
rates  for  the  Medicare  prospective 
payment  system  (PPS)  for  inpatient 
hospital  services  provided  by  long-term 
care  hospitals  (LTCHs).  In  that  rule,  we 
proposed  to  change  the  annual  period 
during  which  the  updated  payment 
rates  for  the  LTCH  PPS  would  be 
effective  from  October  1  through 
September  30  to  a  LTCH  PPS  rate  year 
from  July  1  through  June  30.  We  also 
proposed  to  change  the  publication 
schedule  for  these  updates  to  allow  for 
an  effective  date  of  July  1.  The  proposed 
payment  amounts  and  factors  used  to 
determine  the  proposed  updated 
Federal  rates  that  were  described  in  the 
March  7,  2003,  proposed  rule  were 
determined  based  on  the  proposed 
revised  update  LTCH  PPS  rate  year. 
However,  the  annual  update  of  the  long- 
term  care  diagnosis-related  groups 
(LTC-43RG)  classifications  and  relative 
weights  remain  linked  to  the  annual 
adjustments  of  the  acute  care  hospital 
inpatient  diagnosis-related  group 
system,  effective  each  October  1.  In  the 
March  7, 2003,  proposed  rule,  we  also 
proposed  the  outlier  threshold  for  July 
1,  2003,  through  Jime  30,  2004,  that  was 
derived  from  the  proposed  LTCH  PPS 
rate  year  calciUations.  We  also  proposed 
a  change  for  outlier  payments  under  the 
LTCH  PPS.  In  addition,  we  proposed  a 
policy  change  eliminating  bed-numbw 
restrictions  for  pre-1997  LTCHs  that 
have  established  satellite  facilities  and 
that  elect  to  be  paid  100  percent  of  the 
Federal  rate  or  when  the  LTCH  is  fully 
phased-in  to  100  percent  of  the  Federal 
prospective  rate  ajfter  the  transition 
period. 

We  received  a  total  of  32  timely  items 
of  correspondence  containing  miiltiple 
comments  on  the  proposed  rule.  The 
major  issues  addressed  by  the 
commenters  included:  The 
establishment  of  the  LTCH  PPS  rate  year 
and  its  relation  to  the  update  of  the 
Federal  rates:  the  LTC-DRGs  and  the 
wage  index;  satellite  policy  and  budget 
neutrality  calculations;  high-cost  and 
short-stay  outliers;  market  basket  and 
IsAtat  share;  disproportionate  share 


(DSH)  and  Graduate  Medical  Education 
(GME)  policies. 

Summaries  of  the  public  comments 
received  and  our  responses  to  those 
comments  are  described  below  luider 
the  appropriate  subject  heading. 

m.  Summary  of  the  Major  Contents  of 
This  Final  Rule 

In  this  final  rule,  we  set  forth  the 
annual  update  to  the  payment  rates  for 
the  Medicare  LTCH  PPS  and  make  other 
policy  changes.  The  following  is  a 
summary  of  the  major  areas  that  we  are 
addressing  in  this  final  rule: 

A.  Change  in  the  Annual  Update 

We  are  changing  the  aimual  update  to 
the  Federal  payment  rate  imder  the 
LTCH  H»S  fitjm  the  Federal  fiscal  year 
(October  1  through  September  30)  to  a 
"LTCH  PPS  rate  year"  of  July  1  through 
June  30,  begiiming  Jidy  1,  2003,  as 
discussed  in  section  IV.  of  this 
preamble.  (In  this  final  rule,  we  define 
the  LTCH  PPS  rate  year  as  the  period 
from  July  1  to  June  30  for  updates  to  the 
LTCH  PPS.)  As  noted  below,  we  wiU 
now  publish  information  on  the  annual 
update  in  the  Federal  Register  on  or 
before  May  1  prior  to  the  start  of  each 
long-term  care  hospital  prospective 
payment  system  rate  year  that  begins 
July  1 ,  unless  for  good  cause  it  is 
published  after  May  1,  but  before  June 
1.  We  have  already  noted  that  the 
annual  update  of  the  LTC-DRGs  will  be 
published  in  the  proposed  and  final 
rules  for  the  IPPS.  We  also  recognize 
that  it  may  be  necessary  to  address 
issues  affecting  LTCHs  at  a  time  that 
does  not  conform  to  the  schedule  above. 
In  such  a  situation,  we  would  use 
another  Federal  Register  document  (that 
is,  the  acute  care  hospital  inpatient 
prospective  pa3mient  system  (IPPS) 
proposed  rule  or  final  rule)  as  the 
vehicle  to  present  that  issne. 

B.  Update  Changes 

•  In  section  IV.  of  this  preamble,  the 
annual  update  of  the  LTC-DRG 
classifications  and  relative  weights 
remain  linked  to  the  annual  adjustments 
of  the  acute  care  hospital  inpatient  DRG 
system,  which  are  based  on  the  annual 
revisions  to  the  International 
Classification  of  Diseases,  Ninth 
Revision,  Clinical  Modification  (ICI>-9- 
CM)  codes,  effective  each  October  1. 

•  In  section  VI.  of  this  preamble,  we 
discuss  a  policy  change  on  how 
Medicare  payment  under  the  LTCH  PPS 
will  be  made  to  certain  LTCHs  that  have 
satellite  facilities. 

•  In  sections  Vn.  through  XI.  of  this 
preamble,  we  discuss  our  determination 
of  the  LTCH  PPS  rates  that  are 
applicable  to  the  LTCH  PPS  rate  year  of 


July  1,  2003,  through  June  30,  2004, 
including  revisions  to  the  wage  index, 
the  excluded  hospital  with  capital 
market  basket  that  will  be  applied  to  the 
current  standard  Federal  rate  to 
determine  the  prospective  payment 
rates,  the  applicable  adjustments  to 
payments,  the  outiier  threshold,  the 
short-stay  outlier  policy  for  certain 
LTCHs,  the  transition  period,  and  the 
budget  neutrality  fector. 

•  In  section  XQ.  of  this  preamble,  we 
discuss  our  continuing  monitoring 
efforts  to  evaluate  the  LTCH  PPS. 

•  In  section  XIV.  of  this  preamble,  we 
set  forth  an  analysis  of  the  impact  of  the 
changes  in  this  final  rule  on  Medicare 
expenditures  and  on  Medicare- 
participating  LTCHs  and  Medicare 
beneficiaries. 

IV.  Changes  in  the  Annual  Update  of 
the  LTCH  PPS 

In  existing  regulations  at  §412.535 
that  were  issued  in  the  August  30,  2002, 
final  rule,  we  specify  a  schedule  for 
publishing  information  on  the  LTCH 
PPS  on  or  before  August  1 ,  which 
coincided  with  the  statutorily  mandated 
publication  schedule  for  the  IPPS.  In  the 
March  7,  2003,  proposed  rule,  we 
proposed  to  revise  §412.535  to  provide 
generally  for  a  change  in  the  annual  rate 
update  for  the  LTCH  PPS,  starting  on 
July  1. 

Section  1886(e)(5)(A)  of  the  Act 
requires  that,  for  the  IPPS,  the  proposed 
rule  be  published  in  the  Federal 
Register  "not  later  than  the  April  1 
before  each  fiscal  year;  and  the  final 
rule,  not  later  than  the  August  1  before 
such  fiscal  year."  The  statute  imposes 
no  such  publication  schedvde  for  the 
LTCH  PPS.  In  the  August  30,  2002,  final 
rule,  we  stated  that  we  were  considering 
changing  the  publication  schedule  of      / 
the  LTCH  PPS  annual  ndemaking  cycle  v 
in  order  to  avoid  concurrent  publication 
of  annual  rules  for  these  two  systems  for 
purposes  of  administrative  feasibihty 
and  efficiency  (67  FR  55977).  hi 
considering  a  change  in  the  publication 
schedule  of  the  LTCH  PPS  final  rule,  we 
contemplated  a  change  in  the  effective 
date  for  updating  the  Federal  rates  for 
the  LTCH  PPS.  Therefore,  in  the  March 
7,  2003,  proposed  rule,  we  proposed 
changing  the  effective  date  of  the  annual 
update  for  the  LTCH  PPS  from  October 
1  to  July  1  of  each  year  in  order  to 
facilitate  a  timely  publication  of  these 
two  significant  payment  updates  (IPPS 
and  LTCH  PPS).  Thus,  the  annual 
update  of  the  LTCH  PPS  Federal  rates 
would  no  longer  be  linked  to  the  start 
of  the  Federal  fiscal  year,  as  is  the 
update  of  the  IPPS.  We  had  proposed 
that  this  change  woiUd  necessitate 
pubUcation  of  the  final  rule  for  the 
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LTCH  PPS  by  no  later  than  June  1  of 
each  year  (proposed  revised  §412.535). 

hi  the  Marcli  7,  2003,  proposed  rule, 
we  also  proposed  to  amend  §412.503  to 
include  a  definition  of  "LTCH  PPS  rate 
year".  A  "LTCH  PPS  rate  year"  would 
mean  the  12-month  period  of  July  1 
through  June  30.  In  the  proposed  rule, 
we  stated  that  we  would  use  this  period 
for  those  calculations  related  to 
updating  the  Federal  rate  for  payments 
under  the  LTCH  PPS.  We  also  stated 
that  the  determination  of  the  proposed 
fixed-loss  threshold  for  outlier  payment 
calculations,  under  §412. 525(a),  would 
also  be  calculated  based  on  the  LTCH 
PPS  rate  year.  (Section  VII.C.  of  this 
final  rule  includes  a  more  detailed 
discussion  of  our  outlier  policy.) 

Proposing  a  change  for  the  annual 
Federal  rate  update  period  for  the  LTCH 
PPS  also  necessitated  a  proposed 
recalculation  of  the  excluded  hospital 
market  basket  with  capital  estimate  for 
the  proposed  forthcoming  payment  year, 
July  1,  2003,  through  June  30,  2004.  In 
the  August  30,  2002,  final  rule,  we 
established  a  Federal  rate  of  $34,956 
that  was  computed  based  on  the 
excluded  hospital  with  capital  market 
basket  calculated  for  the  12-month 
Federal  fiscal  year  of  October  1,  2002, 
through  September  30,  2003.  As  already 
noted,  we  proposed  to  change  the 
Federal  rate  update  for  the  LTCH  PPS 
from  the  Federal  fiscal  year  to  a  12- 
month  LTCH  PPS  rate  year  of  July  1 
through  June  30,  and  the  proposed  rates 
in  the  March  7,  2003,  proposed  rule 
were  based  on  this  period.  Because  the 
Federal  rate  of  $34,956  was  originally 
computed  based  on  a  12-month  year, 
but  in  actuality  will  only  be  used  for  9 
months,  if  the  proposed  change  in  the 
LTCH  PPS  rate  update  year  was 
finalized,  we  proposed,  in  the  March  7, 
2003,  proposed  rule,  to  make  a  budget 
neutral  adjustment  to  the  market  basket 
update  taking  this  3-month  differential 
into  account  in  setting  the  Federal  rate 
for  July  1,  2003,  through  June  30,  2004. 
In  addition,  we  proposed  that  the 
change  in  the  2004  LTCH  PPS  rate  year 
would  be  budget  neutral.  In  section 
VII.B.l  of  this  final  rule,  we  describe 
this  adjustment  in  greater  detail. 

In  the  March  7,  2003,  proposed  rule, 
we  proposed  to  update  the  LTCH  PPS 
wage  index  that  adjusts  for  differences 
in  area  wages  under  §412. 525(c)  using 
the  FY  1999  IPPS  wage  data  because 
these  are  the  best  available  wage  data  (as 
discussed  in  section  VII.C.  of  this 
preamble). 

We  also  stated  that  we  were  proposing 
to  recalculate  the  budget  neutrality 
offset  to  account  for  the  effect  of  the 
transition  period  and  the  policy 
allowing  LTCHs  to  elect  100  percent 


Federal  rate  payments  rather  than  the 
transition  blend. 

We  also  proposed  an  updated  fixed- 
loss  amount  for  determining  outlier 
payments  based  on  the  updated 
proposed  Federal  rate  (as  discussed  in 
section  VII.  of  this  preamble). 

In  section  FV.C.  of  the  March  7,  2003, 
proposed  rule,  we  stated  that  we  did  not 
propose  an  update  to  the  LTC-DRG 
classifications  or  relative  weights  at  this 
time.  Currently,  the  LTC-DRG  patient 
classifications  used  by  the  LTCH  PPS 
for  FY  2003  are  based  directly  on  the 
same  version  of  DRGs  used  by  the  IPPS, 
that  is,  GROUPER  20.0.  Therefore,  we 
did  not  propose  any  change  to  the 
timing  of  the  annual  update  of  the  LTC- 
DRG  classifications  and  relative 
weights.  They  will  remain  linked  to  the 
annual  adjustments  of  the  acute  care 
hospital  inpatient  DRG  system,  which 
are  based  on  the  aimual  revisions  to  the 
ICD-9-CM  codes,  effective  each  October 
1.  Table  3  of  the  Addendum  to  the 
August  30,  2002,  final  rule  (67  FR 
56076-56084),  which  were  reprinted  as 
Table  3  of  the  Addendiun  to  the  March 
7,  2003,  proposed  rule,  contains  the 
LTC-DRG  classifications  and  relative 
weights  that  we  proposed  to  continue  to 
apply  to  discharges  occiuring  during  the 
period  of  July  1,  2003,  throu^ 
September  30,  2003.  As  an  aid  in 
calculating  payment  under  the  short- 
stay  oudier  policy,  under  §412.529,  we 
also  are  including,  in  column  3  of  Table 
3,  the  proposed  five-sixths  average 
length  of  stay  that  will  be  applied  to 
each  LTC-DRG  in  determining  whether 
the  LTCH  stay  is  a  short-stay  ouUier. 
The  average  length  of  stay  for  each  DRG 
based  on  the  FY  2001  MedPAR  data, 
which  were  used  for  the  FY  2003  LTCH 
PPS  final  rule,  are  still  the  best  available 
complete  LTCH  discharge  data  available 
at  this  time. 

The  revised  LTC-DRG  classifications 
and  relative  weights  for  discharges 
occurring  from  October  1,  2003,  through 
September  30,  2004,  for  payments  imder 
the  LTCH  PPS  during  that  period  would 
continue  to  be  updated  on  a  Federal 
fiscal  year  cycle  as  is  the  case  for  the 
acute  care  hospital  inpatient  DRG 
system.  The  FY  2004  DRGs  and  relative 
weights  for  the  IPPS  had  not  yet  been 
proposed  by  the  time  the  March  7,  2003, 
proposed  rule  was  published  and  we 
were  unable  to  propose  updated  LTC- 
DRGs  and  relative  weights  (which 
would  be  based  on  the  proposed 
updated  acute  care  hospital  inpatient 
DRGs).  Thus,  we  proposed  that  the  LTC- 
DRG  classifications  and  relative  weights 
would  be  presented  for  public  comment 
in  the  proposed  rule  for  the  IPPS  and 
finalized  in  the  IPPS  final  rule,  with  an 
effective  date  of  October  1,  2003. 


The  proposed  change  in  the  LTCH      * 
PPS  rate  year  for  the  LTCH  PPS  bom 
October  1  through  September  30  to  July 
1  through  June  30  means  that,  although 
the  Federal  rate  calculations  in  the 
August  30,  2002,  final  rule  were  based 
on  a  12-month  year,  only  9  months  will 
elapse  before  the  July  1,  2003,  update. 
In  ihe  March  7,  2003,  proposed  rule,  we 
proposed  to  make  a  prospective 
adjustment  to  the  market  basket  update 
to  take  into  account  this  3-month 
differential  in  setting  the  rates  for  July 
1,  2003,  through  June  30,  2004. 

Specifically,  we  explained  that  the . 
proposed  updates  for  the  proposed  2004 
LTCH  PPS  rate  year  would  be  affected 
as  follows: 

•  The  proposed  update  to  the 
standard  Federal  late  calculated  in 
accordance  with  §  412.523(c)(3)  would 
be  adjusted  to  account  for  updating  the 
standard  Federal  rate  on  July  1,  2003, 
instead  of  October  1,  2003. 

•  The  fixed-loss  amoiint  for 
determining  high-cost  ouUier  payments 
under  §41 2. 525(a)  would  also  be 
updated  based  on  the  Federal  rate 
effective  for  July  1,  2003,  through  June 
30,  2004. 

In  section  VI.B.l  of  the  March  7,  2003, 
proposed  rule,  we  discussed  the 
proposed  computational  adjustments 
resulting  from  our  proposed 
establishment  of  a  LTCH  PPS  rate  year    < 
beginning  July  1,  2003,  through  Jime  30, 
2004. 

In  the  March  7,  2003,  proposed  rule, 
we  stated  that  several  provisions  of  the 
LTCH  PPS  would  not  be  affected  by  the 
change  in  the  annual  rate  update  year 
for  the  LTCH  PPS  fi-om  October  1  to  July 
1  because  these  policies  are  not  based 
on  any  of  the  Federal  rate  calculations 
for  the  LTCH  PPS.  Specifically,  the 
following  provisions  would  not  be 
affected: 

•  The  transition  blends  provided  for 
under  §  412.533(a)  will  not  be  affected 
because  they  are  linkiad  to  the  start  of 
each  LTCH's  cost  reporting  period, 
rather  than  to  the  start  of  the  Federal 
fiscal  year.  (LTCHs  being  paid  under  the 
transition  blend  methodology  will 
receive  those  blends  for  the  entire  5-year 
transition  period,  unless  they  elect 
payments  based  on  100  percent  of  the 
Federal  rate.)  For  instance,  for  cost 
reporting  periods  that  began  on  or  after 
October  1,  2002,  and  before  October  1, 

2003,  the  total  payment  for  a  LTCH  is 
80  percent  of  the  amount  that  will  be 
calculated  under  the  reasonable  cost-    - 
based  payment  system  for  that  specific 
LTCH  and  20  percent  of  the  Federal 
prospective  payment  amoimt.  For  cost 
reportiUg  periods  beginning  on  or  after 
October  1,  2003,  and  before  October  1, 

2004,  the  total  payment  for  a  LTCH  is 
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60  percent  of  the  amount  that  will  be 
calculated  under  the  reasonable  cost- 
based  payment  system  for  that  specific 
LTCH  and  40  percent  of  the  Federal 
prospective  payment  amouint. 

•  The  5-year  phase-in  of  the 
adjustment  for  differences  in  area  wage 
levels  under  §  412.525(c)  will  not  be 
affected  because  they  are  linked  to  the 
start  of  each  LTCH's  cost  reporting 
period,  rather  thaui  to  the  start  of  die 
Federal  fiscal  year.  For  cost  repotting 
periods  that  began  on  or  after  October  1, 
2002,  and  before  September  30,  2003, 
the  applicable  LTCH  PPS  wage  index  is 
one-fifdi  of  the  full  LTCH  wage  index 
value,  and  for  cost  reporting  periods 
beginning  on  or  after  October  1,  2003, 
and  before  September  30,  2004,  the 
applicable  LTCH  PPS  wage  index  is 
two-fifths  of  the  full  LTCH  wage  index 
value. 

•  The  LTC-DRGs  and  tiieir  relative 
weights  and  the  GROUPER  will  not  be 
affected  since  they  will  continue  to  be 
updated  effective  October  1  through 
September  30  each  year  based  on  the 
changes  to  the  DRGs  published  in  the 
IPPS  final  rule. 

We  received  eight  comments 
regarding  our  proposal  to  change  the 
effective  date  of  the  annual  update  for 
the  LTCH  PPS  bom  October  1  to  July  1 
of  each  year. 

Comment:  Two  commenters 
supported  the  establishment  of  the 
LTCH  PPS  rate  year,  but  suggested  that 
publishing  the  final  rule  each  year  by 
May  1,  radier  than  by  Jime  1  would 
allow  LTCHs  additional  time  for 
adjustments  to  their  payment  systems. 

Response:  We  thaiuc  the  commenters 
for  endorsing  the  establishment  of  the 
revised  LTCH  PPS  rate  year.  In  changing 
the  effective  date  of  the  LTCH  PPS  rate 
year  update  and  the  resulting 
publication  dates  of  the  proposed  and 
final  regulations  for  the  system,  we 
stated  that  this  shift  in  the  schedule 
would  promote  "administrative 
feasibility  and  efficiency,"  by  avoiding 
concurrent  rulemaking  and  publishing 
with  the  IPPS  final  rule.  As  we  have 
already  noted,  section  1886(e)(5)(A)  of 
the  Act  requires  that,  for  the  IPPS.  the 
proposed  rule  be  published  in  the 
Federal  Register  "not  later  than  the 
April  1  before  each  fiscal  year;  and  the 
final  rule,  not  later  than  the  August  1 
before  such  fiscal  year,"  but  no  similar 
requirement  is  imposed  on  the  LTCH 
PPS. 

Publishing  a  final  rule  annually  by 
May  1  in  order  to  allow  60-days 
between  publication  and  effective  date 
of  the  LTCH  PPS  rate  update  does  not 
invalidate  our  stated  objectives. 
Therefore,  we  will  revise  the  regulations 
to  require  publication  of  the  final  LTCH 


nde  by  May  1  of  each  year  luiless  for 
"good  cause"  we  are  unable  to  publish 
by, that  date,  but  before  June  1.  (We  note 
that  "good  cause"  used  in  this  context 
is  not  coextensive  and  is  broader  than 
the  "good  cause"  standard  used  in  the 
Administrative  Procediu^s  Act  (A.P.A.) 
at  5  U.S.C.  section  553(d)(3).) 

Comment:  Several  commenters  took 
issue  with  the  proposed  change  in  the 
effective  date  of  the  annual  update  for 
the  LTCH  PPS  from  October  1  to  July  1 
of  each  year  while  still  retaining  the 
October  1  effective  date  for  updating 
LTC-DRG  classifications  and  weights. 
They  believe  that  this  policy  change 
will  be  burdensome  to  LTCHs,  requiring 
two  separate  updates  during  one  cost 
reporting  period  as  well  as  increased 
systems  costs.  These  commenters  urged 
us  to  remain  with  the  existing  update 
and  publication  schedule  and  some 
suggested  deferring  the  change  until  full 
implementation  of  the  LTCH  PPS  in  FY 
2006.  One  commenter  raised  the  issue 
that  this  "fragmentary"  implementation 
of  individual  updates  will  increase 
potential  payment  calculation  errors  for 
LTCHs.  Another  commenter  luged  us  to 
pay  LTCHs  as  a  "pass  through"  for  any 
expenses  that  they  incur  in  complying 
with  the  new  regulations,  should  diey 
be  made  final. 

One  commenter  stated  that 
administrative  feasibility  and  efficiency 
at  CMS  did  not  justify  bm-dening  LTCHs 
in  this  manner.  One  of  the  commenters 
asserted  that  the  costs  for  updating 
LTCH  billing  systems  to  accommodate 
this  change  in  the  LTCH  PPS  rate  year 
will  have  a  considerable  impact  on 
LTCHs  as  Small  Businesses  and, 
therefore,  should  have  been  reviewed 
under  the  A.P.A  and  the  Regulatory 
Flexibility  Act  (RFA). 

Response:  In  response  to  these 
commenters,  we  first  want  to  establish 
the  fact  that  we  have  no  requirement 
that  LTCHs  maintain  payment  systems 
or  coding  software  in  order  to  be  paid 
under  the  LTCH  PPS.  We  understand 
that  it  is  conunon  for  many  hospitals, 
consultants,  and  industry  associations 
to  do  so,  but  we  believe  that  some  of  the 
commenters  who  oppose  the  proposed 
change  in  the  LTCH  PPS  rate  year  for 
the  LTCH  PPS  to  July  1  Uu-ough  June  30 
while  retaining  October  1  through 
September  30  for  the  LTC-DRG  update 
are  oversimplifying  what  presentiy 
exists  from  a  systems  standpoint. 
CurrenUy,  all  providers  with  cost 
reporting  periods  beginning  in  any 
month  other  than  October  already  are 
subject  to  two  separate  updates.  In 
addition,  rate  changes  may  occiu  diu°iBg 
the  fiscal  year  because  of  Congressional 
action  for  services  rendered  "on  or 
after"  the  date  that  the  rate  change  was 


effective.  Additionally,  ongoing  audit 
and  review  procedures,  provider- 
generated  appeals  procedures,  and 
either  administrative  or  judicial 
decisions  also  can  produce  hospital- 
level  rate  changes  not  associated  with 
the  start  of  a  Federal  fiscal  year. 

As  noted  above,  we  do  not  require 
providers  to  process  claims  or  to 
determine  LTC-DRG  assignments,  but 
shoidd  a  LTCH  or  any  other  group 
choose  to  duplicate  the  PRICER  software 
that  is  required  for  fiscal  intermediaries, 
or  the  GROUPER  software  that  we  use, 
it  is  an  individual  business 
determination. 

We  primarily  want  to  remind  the 
commenters  that  the  determination  of 
Medicare  payments  based  on  submitted 
claims  is  solely  a  responsibility  of  each 
fiscal  intermediary.  Since  payments  to 
LTCHs  will  be  based  on  claims 
processing  done  by  fiscal 
intermediaries,  we  do  not  understand 
one  conunenter's  assertion  that  we 
should  not  implement  this  policy 
because  one  of  the  payment 
consequences  in  establishing  the  LTCH 
PPS  rate  year  will  be  to  cause  potential 
calculation  errors  by  LTCHs. 

Nowhere  in  our  regulations  are 
LTCHs  required  to  maintain  the  systems 
capability  to  calculate  payments. 
Therefore,  although  individual  LTCHs 
and  other  groups  may  elect,  for  their 
own  purposes,  to  piuchase  software 
packages  in  order  to  duplicate  work 
done  by  our  contractors,  we  do  not  agree 
that  those  costs  should  be  paid  as  a 
pass-through  by  us.  Moreover,  we 
continue  to  believe  that  since  the  start 
of  cost  reporting  periods  for  many 
LTCHs.  as  well  as  acute  care  hospitals, 
have  not  generally  coincided  with  the 
October  starting  date  of  the  Federal 
fiscal  year,  those  hospitals  that  choose 
to  have  their  own  payment  software  are 
very  familiar  with  the  virtually  seamless 
routine  of  inputting  new  numbers  to 
their  existing  systems  when  a  final  rule 
is  published.  We  do  not  believe  that  this 
policy  will  be  unduly  burdensome  to 
such  LTCHs.  We  also  point  out  to  the 
commenters  that  with  publication  of  the 
proposed  rule  on  March  7,  2003,  we 
have  complied  with  the  A.P.A.  As  to  the 
RFA,  as  stated  in  the  proposed  rule  (68 
FR  11259),  this  rule  would  not  have  a 
significant  impact  on  small  entities  (this 
includes  small  businesses). 

In  response  to  the  two  comments 
suggesting  that  we  delay 
implementation  of  this  policy  until  full 
phase-in  of  the  LTCH  PPS  in  FY  2006. 
based  on  our  evaluation  of  the  above 
comments,  we  do  not  believe  that  such 
a  decision  is  warranted. 

Comment:  One  conunenter  suggested 
that  if  we  found  it  necessary  to 
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reschedule  the  effective  date  and 
publication  cycle  of  one  of  the  post- 
acute  care  prospective  payment  systems, 
we  should  do  so  for  Home  Health 
Agency  (HHA)  or  Skilled  Nursing 
Facilities  (SNF)  wrhich  are  not  DRG- 
based,  and,  therefore,  not  linked  to  the 
October  1  update. 

Response:  As  we  have  noted 
elsewhere  in  this  final  rule,  there  is  no 
statutory  authority  requiring  the  update 
of  the  LTCH  PPS  to  coincide  with  the 
October  1  start  of  the  Federal  fiscal  year. 
On  the  contrary,  annual  updates  linked 
to  the  October  1  start  of  the  Federal 
fiscal  year  are  required  for  both  the  SNF 
PPS,  under  section  1888(e)(4)(H)  of  the 
Act  (implemented  in  §  413.345),  and  the 
HHA  PPS,  under  section  1895(b)(3)(B) 
(implemented  in  §484.225).  Therefore, 
although  we  do  not  have  the  authority 
to  shift  the  annual  update  for  the  SNF 
PPS  or  the  HHA  PPS,  we  believe  that 
such  a  policy  is  appropriate  under 
section  123  of  Public  Law  106-113  and 
section  307(b)  of  Public  Law  106-554, 
which  conferred  broad  authority  on  the 
Secretary  in  designing  and 
implementing  a  PPS  for  LTCHs. 

Comment:  One  commenter  noted  that 
"the  use  of  two  GROUPERs  will  not  in 
and  of  itself  create  any  hardship  on 
LTCHs  (which]  will  be  able  to  adapt  to 
this  process.  Most  hospitals  today  do 
not  have  fiscal  years  that  coincide  with 
the  federal  (sic)  fiscal  year  and  must 
adapt  to  the  use  of  two  GROUPERs 
during  their  cost  reporting  year."  This 
commenter  did  express  concern, 
however,  about  the  additional  rate 
changes  caused  by  the  cost  report 
reconciliation  if  the  proposed  outlier 
policy  was  finalized.  The  commenter 
suggested  that  we  require  fiscal 
intermediaries  to  update  cost  to  charge 
ratios  either  at  July  1  or  October  1  in 
order  to  limit  the  number  of  changes 
during  a  12-month  period  of  time. 

Response:  We  agree  with  the 
commenter's  assessment  of  most  LTCHs' 
(and  acute  care  hospital's)  ability  to 
adapt  to  the  use  of  two  GROUPERs 
during  one  cost  reporting  period. 
Regarding  rate  changes  brought  about  by 
changes  in  our  outlier  policy,  as  noted 
elsewhere  in  this  final  rule,  all 
discussions  of  the  outlier  policy  are 
presented  in  the  IPPS  high-cost  outlier 
final  rule. 

In  this  final  rule,  we  amend  §  412.535 
to  indicate  that  information  on  the 
unadjusted  Federal  payment  rates  and  a 
description  of  the  methodology  and  data 
used  to  calculate  the  payment  rates 
under  the  LTCH  PPS  will  be  published 
in  the  Federal  Register  on  or  before  May 
1  prior  to  the  beginning  of  each  LTCH 
PPS  rate  year  beginning  July  1,  unless 
for  good  cause  we  are  unable  to  make 


the  May  1  publication  date,  but  before 
June  1 .  We  proposed  that  information 
on  the  ORG  classification  system  and 
associated  weighting  factors,  with  the 
DRGs  fit)m  which  the  LTC-DRGs  are 
derived,  would  be  published  in  the 
proposed  IPPS  rule  and,  ultimately,  the 
final  rule  for  the  IPPS  (the  final  IPPS 
rule  is  published  on  or  before  August  1 
of  each  Federal  fiscal  year).  Section  XTV. 
of  this  final  rule  contains  an  impact 
analysis  that  reflects  the  impact  of  these 
chaqges. 

V.  Changes  in  Long-Term  Care 
Diagnosis-Related  Group  (LTC^RG) 
Classificatioiis  and  Relative  Weights 

A.  Background 

Section  123  of  Public  Law  106-113 
specifically  requires  that  the  PPS  for 
LTCHs  be  a  per  discharge  system  with 
a  DRG-based  patient  classification 
system  reflecting  the  differences  in 
patient  resources  and  costs  in  LTCHs 
while  maintaining  budget  neutrality. 
Section  307(b)(1)  of  Public  Law  106-554 
modified  the  requirements  of  section 
123  of  Public  Law  106-113  by 
specifically  requiring  that  the  Secretary 
examine  "the  feasibility  and  the  impact 
of  basing  payment  under  such  a  system 
(the  LTCH  PPS)  on  the  use  of  existing 
(or  refined)  hospital  diagnosis-related 
groups  (t)RGs)  that  have  been  modified 
to  accoimt  for  different  resource  use  of 
long-term  care  hospital  patients  as  well 
as  the  use  of  the  most  recently  available 
hospital  discharge  data." 

In  accordance  with  section  307(b)(1) 
of  Public  Law  106-554  and  §412.515  of 
our  existing  regulations,  the  LTCH  PPS 
uses  information  from  LTCH  patient 
records  to  classify  patient  cases  into 
distinct  long-term  care  diagnosis-related 
groups  (LTC-DRGs)  based  on  clinical 
characteristics  and  expected  resource 
needs.  The  LTC-DRGs  used  as  the 
patient  classification  component  of  the 
LTCH  PPS  correspond  to  the  DRGs  in 
the  IPPS.  We  apply  weights  to  the 
existing  hospital  inpatient  DRGs  to 
account  for  the  difference  in  resource 
use  by  patients  exhibiting  the  case 
complexity  and  multiple  medical 
problems  characteristic  of  LTCHs. 

In  a  departure  from  the  IPPS,  we  use 
low  volume  LTC-DRGs  Oess  than  25 
LTCH  cases)  in  determining  the  LTC- 
DRG  weights,  since  LTCHs  do  not 
typically  treat  the  full  range  of 
diagnoses  as  do  acute  care  hospitals.  In 
order  to  deal  with  the  large  number  of 
low  volume  DRGs  (all  DRGs  with  fewer 
than  25  cases),  we  group  low  voliune 
DRGs  into  5  quintiles  based  on  average 
charge  per  discharge.  (A  listing  of  the 
composition  of  low  voltmie  quintiles 
appears  in  the  August  30.  2002,  final 


rule  at  67  FR  55986.)  We  also  take  into 
accoimt  adjustments  to  payments  for 
cases  in  which  the  stay  at  the  LTCH  is 
five-sixths  of  the  geometric  average 
length  of  stay  and  classify  these  cases  as 
short-stay  outlier  cases.  (A  detailed 
discussion  of  the  application  of  the 
Lewin  Group  model  that  was  used  to 
develop  the  LTC-DRGs  appears  in  the 
August  30,  2002,  final  rule  at  67  FR 
55978.) 

B.  Patient  Classifications  Into  DRGs 

Generally,  under  the  LTCH  PPS, 
Medicare  payment  is  made  at  a 
predetermined  specific  rate  for  each 
discharge:  that  payment  varies  by  the 
LTC-DRG  to  whidi  a  beneficiary's  stay 
is  assigned.  Cases  are  classified  into 
LTC-DRGs  for  payment  based  on  the 
following  six  data  elements: 

(1)  Principal  diagnosis. 

(2)  Up  to  eight  additional  diagnoses. 

(3)  Up  to  six  procedures  performed. 

(4)  Age. 

(5)  Sex. 

(6)  Discharge  status  of  the  patient. 
Upon  the  discharge  of  the  patient 

from  a  LTCH,  the  LTCH  must  assign 
appropriate  diagnosis  and  procedure 
codes  from  the  ICD-9-CM.  As  of 
October  16.  2002,  a  LTCH  that  was 
required  to  comply  with  the  HIPAA 
Administrative  Simplification 
Standards  and  that  had  not  obtained  an 
extension  in  compliance  with  the 
Administrative  Compliance  Act  (Pub.  L. 
107-105)  is  obligated  to  comply  with 
the  standards  at  45  CFR  162.1002  and 
45  CFR  162.1102.  Completed  claim 
forms  are  to  be  submitted  to  the  LTCH's 
Medicare  fiscal  intermediary. 

Medicare  fiscal  intermediaries  enter 
the  clinical  and  demographic 
information  into  their  claims  processing 
systems  and  subject  this  information  to 
a  series  of  automated  screening 
processes  called  the  Medicare  Code 
Editor  (MCE).  These  screens  are 
designed  to  identify  cases  that  require 
further  review  before  assignment  into  a 
DRG  can  be  made.  During  this  process, 
the  following  type  of  cases  are  selected 
for  further  development: 

•  Cases  that  are  improperly  coded. 
(For  example,  diagnoses  are  shown  that 
are  inappropriate,  given  the  sex  of  the 
patient.  Code  68.6,  Radical  abdominal 
hysterectomy,  woiild  be  an 
inappropriate  code  for  a  male.) 

•  Cases  including  surgical  procedures 
not  covered  under  Medicare.  (For 
example,  organ  transplant  in  a 
nonapproved  transplant  center.) 

•  Cases  requiring  more  information. 
(For  example,  ICD-9-CM  codes  are 
required  to  be  entered  at  their  highest 
level  of  specificity.  There  are  valid  3- 
digit,  4-digit,  and  5-digit  codes.  That  is, 
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code  136.3,  Pneumocystosis,  contains 
all  appropriate  digits,  but  if  it  is   ■ 
reported  with  either  fewer  or  more  than 
4  digits,  the  claim  will  be  rejected  by  the 
MCE  as  invalid.) 

•  Cases  with  principal  diagnoses  that 
do  not  usually  justify  admission  to  the 
hospital.  (For  example,  code  437.9, 
Unspecified  cerebrovascular  disease. 
While  this  code  is  valid  according  to  the 
ICD-9-CM  coding  scheme,  a  more 
precise  code  should  be  used  for  the 
principal  diagnosis.) 

After  screening  through  the  MCE, 
each  claim  will  be  classified  into  the 
appropriate  LTC-DRG  by  the  Medicare 
LTCH  GROUPER.  The  LTCH  GROUPER 
is  specialized  computer  software  based 
on  the  same  GROUPER  used  by  the 
IPPS.  The  GROUPER  software  was 
developed  as  a  means  of  classifying 
each  case  into  a  DRG  on  the  basis  of 
diagnosis  and  procedure  codes  and 
other  demographic  information  (age, 
sex,  and  discharge  status).  Following  the 
LTC-DRG  assignment,  the  Medicare 
fiscal  intermediary  will  determine  the 
prospective  payment  by  using  the 
Medicare  PRICER  program,  which 
accounts  for  hospital-specific 
adjustments.  As  provided  for  under  the 
IPPS,  we  provide  an  opportimity  for  the 
LTCH  to  review  the  LTC-DRG 
assignments  made  by  the  fiscal 
intermediary  and  to  submit  additional 
information  within  a  specified 
timeframe  (§  412.513(c)). 

The  GROUPER  is  used  both  to  classify 
past  cases  in  order  to  measure  relative 
hospital  resource  consumption  to 
establish  the  DRG  weights  and  to 
classify  current  cases  for  purposes  of 
determining  payment.  The  records  for 
all  Medicare  hospital  inpatient 
discharges  are  maintained  in  the 
MedPAR  file.  The  data  in  this  file  are 
used  to  evaluate  possible  DRG 
classification  changes  and  to  recalibrate 
the  DRG  weights  during  our  annual 
update.  DRG  weights  are  based  on  data 
for  the  population  of  LTCH  discharges, 
reflecting  the  fact  that  LTCH  patients 
represent  a  different  patient  mix  than 
patients  in  short-term  acute  care 
hospitals. 

C.  Organization  of  DRGs 

The  DRGs  are  organized  into  25  Major 
Diagnostic  Categories  (MDCs),  most  of 
which  are  based  on  a  particular  organ 
system  of  the  body:  the  remainder 
involve  multiple  organ  systems  (such  as 
MDC  22,  Buriis).  Accordingly,  the 
principal  diagnosis  determines  MDC 
assignment.  Within  most  MDCs,  cases 
are  then  divided  into  surgical  DRGs  and 
medical  DRGs.  Surgical  DRGs  are 
assigned  based  on  a  surgical  hierarchy 
that  orders  operating  room  (O.R.) 


procedures  or  groups  of  O.R.  procedures 
by  resource  intensity.  The  GROUPER 
does  not  recognize  all  ICD-9-CM 
procedure  codes  as  procedures  that 
affect  DRG  assignment,  that  is, 
procedures  which  are  not  surgical  (for 
example,  EKG),  or  minor  surgical 
procedures  (for  example,  86.11,  Biopsy 
of  skin  and  subcutaneous  tissue). 

The  medical  DRGs  are  generally 
differentiated  on  the  basis  of  diagnosis. 
Both  medical  and  surgical  DRGs  may  be 
further  differentiated  based  on  age,  sex, 
discharge  status,  and  presence  or 
absence  of  complications  or 
comorbidities  (CC).  We  note  that  CCs 
are  defined  by  certain  secondary 
diagnoses  not  related  to,  or  not 
inherently  a  part  of,  the  disease  process 
identified  by  the  principal  diagnosis. 
(For  example,  the  GROUPER  would  not 
recognize  a  code  from  the  SOO.Ox  series. 
Skull  fracture,  as  a  CC  when  combined 
with  principal  diagnosis  850.4, 
Concussion  with  prolonged  loss  of 
consciousness,  without  return  to 
preexisting  conscious  level.)  In 
addition,  we  note  that  the  presence  of 
additional  diagnoses  does  not 
automatically  generate  a  CC,  as  not  all 
DRGs  recognize  a  comorbid  or 
complicating  condition  in  their 
definition.  (For  example,  DRG  466, 
Aftercare  without  History  of  Malignancy 
as  Secondary  Diagnosis,  is  based  solely 
on  the  principal  diagnosis,  without 
consideration  of  additional  diagnoses 
for  DRG  determination.) 

In  its  June  2000  Report  to  Congress, 
.  MedPAC  recommended  that  the 
Secretary"*  *   *  improve  the  hospital 
inpatient  prospective  payment  system 
by  adopting,  as  soon  as  practicable, 
diagnosis-related  group  refinements  that 
more  fully  capture  differences  in 
severity  of  illness  among  patients." 
(Recommendation  3A,  p.  63)  We  have 
determined  it  is  not  practical  at  this 
time  to  develop  a  refinement  to 
inpatient  hospital  DRGs  based  on 
severity  due  to  time  and  resource 
requirements.  However,  this  does  not 
preclude  us  from  development  of  a 
severify-adjusted  DRG  refinement  in  the 
future.  That  is,  a  refinement  to  the  list 
of  comorbidities  and  complications 
could  be  incorporated  into  the  existing 
DRG  structure.  It  is  also  possible  a  more 
comprehensive  severity  adjusted 
structure  may  be  created  if  a  new  code 
set  is  adopted.  That  is,  if  ICD-9-CM  is 
replaced  by  ICD-10-CM  (for  diagnostic 
coding)  and  ICD-10-PCS  (for  procedure 
coding)  or  by  other  code  sets,  a  severity 
concept  may  be  built  into  the  resulting 
DRG  assignments.  Of  course  any  change 
to  the  code  set  would  be  adopted 
through  the  process  established  in  the 


HIPAA  Administrative  Simplification 
provisions. 

D.  Update  of  LTC-DRGs 

For  FY  2003,  the  LTC-DRG  patient 
classification  system  was  based  on 
LTCH  data  from  the  FY  2001  MedPAR 
file,  which  contained  hospital  bills 
received  through  March  31,  2001,  for 
hospital  discharges  occurring  in  FY 
2001.  The  patient  classification  system 
consisted  of  510  DRGs  that  formed  the 
basis  of  the  FY  2003  LTCH  PPS 
GROUPER.  The  5 1 0  LTC-DRGs      * 
included  two  "error  DRGs".  As  in  the 
ffPS,  we  included  two  error  DRGs  in 
which  cases  that  cannot  be  assigned  to 
valid  DRGs  will  be  grouped.  These  two 
error  DRGs  are  DRG  469  (Principal 
Diagnosis  Invalid  as  a  Discharge 
Diagnosis)  and  DRG  470  {Ungroupable). 
(See  the  August  1,  2001.  Medicare 
Program  final  rule.  Changes  to  the 
Hospital  Inpatient  Prospective  Payment 
Systems  and  Rates  and  Costs  of 
Graduate  Medical  Education:  Fiscal 
Year  2002  Rates  (66  FR  40062).)  The 
other  508  LTC-DRGs  are  the  same  DRGs 
used  in  the  IPPS  GROUPER  for  FY  2003 
(Version  20.0). 

In  the  health  care  industry,  annual 
changes  to  the  ICD-9-CM  codes  are 
effective  for  discharges  occurring  on  or 
after  October  1  each  year.  Thus,  the 
manual  and  electronic  versions  of  the 
GROUPER  software,  which  are  based'on 
the  ICD— 9-CM  codes,  are  also  revised 
annually  and  effective  for  discharges 
occurring  on  or  after  October  1  each 
year.  As  discussed  earlier,  the  patient 
classification  system  for  the  LTCH  PPS 
(LTC-DRGs)  is  based  on  the  IPPS 
patient  classification  system  (CMS- 
DRGs),  which  is  updated  aimually  and 
effective  for  discharges  occurring  on  or 
after  October  1  through  September  30 
each  year.  The  updated  DRGs  and 
GROUPER  software  are  based  on  the 
latest  revision  to  the  ICD-9-CM  codes, 
which  are  published  annually  in  the 
IPPS  proposed  rule  and  final  rule.  The 
new  or  revised  ICD-9-CM  codes  are  not 
used  by  the  industry  for  either  the  IPPS 
or  the  LTCH  PPS  until  the  beginning  of 
the  next  Federal  fiscal  year  (effective  for 
discharges  occurring  on  or  after  October 
1  through  September  30).  (The  use  of 
the  ICD-9-CM  codes  in  this  manner  is 
consistent  with  current  usage  and  the 
HIPAA  regulations.)  October  1  is  also 
when  the  changes  to  the  CMS-DRGs 
and  the  next  version  of  the  GROUPER 
software  becomes  effective. 

As  indicated  previously  in  the  March 
7,  2003,  proposed  rule,  we  proposed  to 
make  the  annual  update  to  the  LTCH 
PPS  effective  from  July  1  through  Jime 
30  each  year.  As  a  result  of  this  change, 
we  proposed  that  the  LTCH  PPS  would 
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use  two  GROUPERS  diuing  the  course 
of  a  12-month  period:  One  GROUPER 
for  3  months  (from  July  1  through 
September  30);  and  an  updated 
GROUPER  for  9  months  (from  October 
1  through  lune  30).  The  need  to  use  two 
GROUPERS  is  based  upon  the  October  1 
effective  date  of  the  updated  ICD-9-CM 
coding  system.  As  previously  discussed, 
new  ICD-9-CM  codes  may  result  in 
changes  to  the  structure  of  the  DRGs.  In 
order  for  the  industry  to  be  on  the  same 
schedule  (for  both  the  IPPS  and  the 
LTCH  PPS)  for  the  use  of  the  most 
current  ICD-9-CM  codes,  it  was 
necessary  for  us  to  propose  to  apply  two 
GROUPER  programs  to  the  LTCH  PPS. 
Although  we  did  not  believe  that  this 
would  have  any  adverse  effect  on 
LTCHs.  we  were  interested  in  receiving 
comments  on  this  issue.  LTCHs  would 
continue  to  code  diagnosis  and 
procedui^s  using  the  most  current 
version  of  the  ICD-9-CM  coding  system. 

Currently,  for  Federal  FY  2003.  we  are 
using  Version  20.0  of  the  GROUPER 
software  for  both  the  IPPS  and  the  LTCH 
PPS.  For  discharges  beginning  on 
October  1,  2003  (Federal  FY  2004).  in 
the  March  7.  2003.  LTCH  PPS  proposed 
nde.  we  proposed  to  use  Version  21.0  of 
the  GROUPER  software  for  both  the 
IPPS  and  the  LTCH  PPS.  Thus,  changes 
to  the  CMS-DRGs  (the  DRGs  on  which 
the  LTC-DRGs  are  based),  and  their 
relative  weights,  as  well  as  the  LTC- 
DRGs  and  their  relative  weights  that 
will  be  effective  for  October  1.  2003, 
through  September  30.  2004.  are 
presented  in  the  IPPS  FY  2004  proposed 
rule  that  was  published  on  May  19, 
2003,  in  the  Federal  Register  (68  FR 
27154).  Accordingly,  we  will  notify 
LTCHs  of  any  revised  LTC-DRG  relative 
weights  based  on  the  final  DRGs  and 
Version  21.0  GROUPER  for  the  IPPS  that 
would  be  effective  October  1,  2003. 

Comment:  Two  commenters  suggested 
that  we  synchronize  the  LTCH  rate  year 
(that  is,  Jidy  1  through  Jime  30)  with  the 
update  of  the  LTC  DRG^  which  occiirs 
on  October  1  by  delaying  the  October  1 
update  imtil  the  following  July  1.  As  an 
alternative,  one  commenter  suggested 
that  the  LTCHs  could  continue  to  use 
the  LTC-DRG  weights  determined  the 
previous  October  1  until  the  start  of  the 
next  LTCH  rate  year  (July  1.  2004).  and 
conduct  a  readjustment  for  the  LTCH 
PPS  on  July  1  of  the  following  year. 

Response:  With  regard  to  the 
commenters'  suggestion  to  continue  to 
use  the  current  ICI>-9-CM  and  DRG 
Grouper  Version  20  until  June  30,  2004, 
delaying  the  update  until  the  following 
year,  we  believe  that  this  suggestion  is 
not  feasible.  This  woidd  require  coders 
to  use  two  different  ICD-9-CM  versions, 
one  for  IPPS  use  (Version  21  will  be 


implemented  October  1,  2003)  and 
another  for  LTCH  PPS.  Moreover,  the 
HIPPA  (45  CFR  part  162)  requires  that 
the  ICD-9-CM  be  the  standard  medical 
code  set  and  each  code  set  is  valid 
within  the  dates  specified  by  the 
organization  (Department  of  Health  and 
Human  Services)  responsible  for 
maintaining  that  code  set.  The  use  of 
other  than  the  current  code  set  (most 
recent  update  to  the  ICD-9-CM  will  be 
effective  October  1.  2003)  would  be  in 
direct  violation  of  the  current  HIPPA 
requirements. 

In  this  final  rule,  while  we  are 
adopting  the  proposed  use  of  two 
GROUPER  software  programs  over  the 
course  of  the  LTCH  rate  year,  one 
GROUPER  for  3  months  (from  Jidy  1 
through  September  30);  and  em  updated 
GROUPER  for  9  months  (fitjm  October 
1  through  June  30),  the  existing 
GROUPER  and  the  updated  GROUPER 
will  be  in  effect  for  12  months.  These 
two  GROUPER  programs  will  be  the 
same  programs  in  use  for  the  IPPS. 

E.  ICD-9-CM  Coding  System 

1 .  Uniform  Hospital  Discharge  Data  Set 
(UHDDS)  Definitions 

Because  the  assignment  of  a  case  to  a 
particular  LTC-DRG  will  help 
determine  the  amount  that  will  be  paid 
for  the  case,  it  is  important  that  the 
coding  is  accurate.  Classifications  and 
terminology  used  in  the  LTCH  PPS  are 
consistent  with  the  ICD-9-CM  and  the 
UHDDS,  as  recommended  to  the 
Secretary  by  the  National  Committee  on 
Vital  and  Health  Statistics  ("Uniform 
Hospital  Discharge  Data:  Minimiun  Data 
Set,  National  Center  for  Health 
Statistics,  April  1980")  and  as  revised  in 
1984  by  the  Health  Information  Policy 
Council  (HIPC)  of  the  U.S.  Department 
of  Health  and  Human  Services. 

We  wish  to  point  out  that  the  ICD-9- 
CM  coding  terminology  and  the 
definitions  of  principal  and  other 
diagnoses  of  the  UHDDS  are  consistent 
with  the  requirements  of  the  HIPPA 
Administrative  Simplification  Act  of 
1996  (45  CFR  part  162).  Furthermore, 
the  UHDDS  has  been  used  as  a  standard 
for  the  development  of  policies  and 
programs  related  to  hospital  discharge 
statistics  by  both  governmental  and 
nongovernmental  sectors  for  over  30 
years.  In  addition,  the  following 
definitions  (as  described  in  the  1984 
Revision  of  the  UHDDS,  approved  by 
the  Secretary  of  Health  and  Human 
Services  for  use  starting  January  1986) 
are  requirements  of  the  ICD-9-<^M 
coding  system,  and  have  been  used  as 
a  standard  for  the  development  of  the 
CMS-DRGs: 


•  Diagnoses  include  all  diagnoses  that 
affect  the  ciurent  hospital  stay. 

•  Principal  diagnosis  is  denned  as  the 
condition  established  after  study  to  be 
chiefly  responsible  for  occasioning  the  • 
admission  of  the  patient  to  the  hospital 
for  care. 

•  Other  diagnoses  (also  called 
secondary  diagnoses  or  additional 
diagnoses)  are  defined  as  all  conditions 
that  coexist  at  the  time  of  admission, 
that  develop  subsequently,  or  that  affect 
the  treatment  received  or  the  length  of 
stay  or  both.  Diagnoses  that  relate  to  an 
earlier  episode  of  care  that  have  no 
bearing  on  the  current  hospital  stay  are 
excluded. 

•  All  procedures  performed  will  be 
reported.  This  includes  those  that  are 
surgical  in  nature,  carry  a  procedural 
risk,  carry  an  anesthetic  risk,  or  require 
specialized  training. 

We  provide  LTCHs  with  a  60-day 
window  after  the  date  of  the  notice  of 
the  initial  LTC-DRG  assignment  to 
request  review  of  that  assignment. 
Additional  information  may  be 
provided  by  the  LTCH  to  the  fiscal 
intermediary  as  part  of  that  review. 

2.  Maintenance  of  the  ICD-9-CM 
Coding  System 

The  ICI>-9-CM  Coordination  and 
Maintenance  (C&M)  Committee  is  a 
Federal  interdepartmental  committee, 
co-chaired  by  the  National  Center  for 
Health  Statistics  (NCHS)  and  CMS,  that 
is  charged  with  maintaining  and 
updating  the  ICD-9-CM  system.  The 
C&M  Committee  is  joinUy  responsible 
for  approving  coding  changes,  and 
developing  errata,  addenda,  and  other 
modifications  to  the  ICD-9-CM  to 
reflect  newly  developed  procedures  and 
technologies  and  newly  identified 
diseases.  The  C&M  Committee  is  also 
responsible  for  promoting  the  use  of 
Federal  and  non-Federal  educational 
programs  and  other  communication 
techniques  with  a  view  toward 
standardizing  coding  applications  and 
upgrading  the  quality  of  the 
classification  system. 

The  NCHS  has  lead  responsibility  for 
the  ICD-9-CM  diagnosis  codes  included 
in  the  Tabular  List  and  Alphabetic 
Index  for  Diseases,  while  CMS  has  lead 
responsibility  for  the  ICD-9-CM 
procediue  codes  included  in  the      , 
Tabular  List  and  Alphabetic  Index  for 
Procedures. 

The  C&M  Committee  encourages 
participation  by  health-related 
organizations  in  the  above  process  and 
holds  public  meetings  for  discussion  of 
educational  issues  and  proposed  coding 
changes  twice  a  year  at  the  CMS  Central 
Office  located  in  Baltimore,  Maryland. 
The  agenda  and  dates  of  the  meetings 
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can  be  accessed  on  the  CMS  Web  site  at: 

http://www.cms.gov/paymentsystems/ 

icd9. 

All  changes  to  the  ICD-9-CM  coding 
system  affecting  DRG  assignment  are 
addressed  annually  in  the  IPPS 
proposed  and  final  rules.  Because  the 
DRG-based  patient  classification  system 
for  the  LTCH  PPS  is  based  on  die  IPPS 
DRGs.  these  changes  will  also  affect  the 
LTCH  PPS  LTC-DRG  patient 
classification  system. 

As  discussed  above,  the  ICD-9-CM 
coding  changes  that  have  been  adopted 
by  the  C&M  Conunittee  become  effective 
at  the  beginning  of  each  Federal  fiscal 
year.  October  1.  Regardless  of  the 
change  to  the  aimual  update  of  the 
LTCH  PPS  year  to  July  1,  coders  will  use 
the  most  ciurent  updated  ICI>-9-CM 
coding  book  from  October  1  through 
September  30  of  each  year.  This  means 
that  coders  and  LTCHs  that  use  the 
updated  ICD-9-^M  coding  system  will 
be  on  the  same  schedule  (effective 
October  1)  as  the  rest  of  the  health  care 
industry.  The  newest  version  of  ICD-9- 
CM  is  not  available  for  use  luitil  October 
1,  which  would  be  4  months  after  the 
date  that  we  will  publish  the  LTCH 
annual  payment  rate  update  final  nde. 
The  new  codes  on  which  .the  LTC-DRGs 
are  based  will  go  into  effect  and  be 
available  for  use  for  discharges 
occurring  on  or  after  October  1  through 
September  30  of  each  year.  This  annual 
schedule  of  the  revision  to  the  ICD-9- 
CM  coding  system  and  the  change  of  the 
ICD-9-CM  coding  books  or  electronic 
coding  programs  has  been  in  effect  since 
the  adoption  of  Revision  9  of  the  ICD  in 
1979. 

Of  particular  note  to  LTCHs  will  be 
the  invalid  diagnosis  codes  (Table  6C) 
and  the  invalid  procedure  codes  (Table 
6D)  located  in  the  annual  proposed  and 
final  rules  for  the  IPPS.  Claims  with 
invalid  codes  will  not  be  processed  by 
the  Medicare  claims  processing  system. 

3.  Coding  Rules  and  Use  of  ICD-9-CM 
Codes  in  LTCHs 

We  emphasize  the  need  for  proper 
coding  by  LTCHs.  Inappropriate  coding 
of  cases  can  adversely  affect  the 
uniformity  of  cases  in  each  LTC-DRG 
and  produce  inappropriate  weighting 
factors  at  recalibration.  We  continue  to 
urge  LTCHs  to  focus  on  improved 
coding  practices.  Because  of  concerns 
raised  by  LTCHs  concerning  correct 
coding,  we  have  asked  the  American 
Hospital  Association  (AHA)  to  provide 
additional  clarification  or  instruction  on 
proper  coding  in  the  LTCH  setting.  The 
AHA  will  provide  this  instruction  via 
their  established  process  of  addressing 
.  questions  through  their  publication 
"Coding  Clinic  for  ICD-9-CM".  Written 


questions  or  requests  for  clarification 
may  be  addressed  to  the  Central  Office 
on  ICD-9-CM,  American  Hospital 
Association,  One  North  Franldin. 
Chicago.  IL  60606.  A  fonft  for  the 
question(s)  is  available  to  be 
downloaded  and  mailed  on  AHA's  Web 
site  at:  www.ahacentraloffice.org.  In 
addition,  ciurent  coding  guidelines  are 
available  at  the  Nationad  Center  for 
Health  Statistics  (NCHS)  Web  site: 
www.cdc.gov/nchs.icd9.htm. 

In  conjunction  with  the  cooperating 
parties  (AHA,  AHIMA.  and  NCHS).  we 
have  reviewed  actual  medical  records 
and  are  concerned  about  the  quality  of  . 
the  documentation  under  the  LTCH 
PPS.  as  was  the  case  at  the  beginning  of 
the  IPPS.  We  fully  believe  that,  with 
experience,  the  quality  of  the 
documentation  and  coding  will 
improve,  just  as  it  did  for  the  IPPS.  As 
noted  above,  the  cooperating  parties 
have  plans  to  assist  their  members  with 
improvement  in  documentation  and 
coding  issues  for  the  LTCHs  through 
specific  questions  and  coding 
guidelines.  The  importance  of  good 
documentation  is  emphasized  in  the 
revised  ICD-9-CM  Official  Guidelines 
for  Coding  and  Reporting  (October  1, 
2002):  "A  joint  effort  between  die 
attending  physician  and  coder  is 
essential  to  achieve  complete  and 
accurate  documentation,  code 
assignment,  and  reporting  of  diagnoses 
and  procedures.  The  importance  of 
consistent,  complete  documentation  in 
the  medical  record  cannot  be 
overemphasized.  Without  such 
documentation,  the  application  of  all 
coding  guidelines  is  a  difficult,  if  not 
impossible,  task.  (Coding  Clinic  for 
ICD-9-CM,  Fourth  Quarter  2002,  page 
115). 

To  improve  medical  record 
documentation,  LTCHs  should  be  aware 
that  if  the  patient  is  being  admitted  for 
continuation  of  treatment  of  an  acute  or 
chronic  condition,  guidelines  at  section 
I.B.IO  of  the  Coding  Clinic  for  ICD-9- 
CM,  Fourth  Quarter  2002  (page  129)  are 
applicable  concerning  selection  of 
principal  diagnosis.  To  clarify  coding 
advice  issued  in  the  August  30,  2002 
final  rule  (67  FR  55979-55981),  we 
would  like  to  point  out  that,  at 
Guideline  I.B.12,  Late  Effects,  a  late 
effect  is  considered  to  be  the  residual 
effect  (condition  produced)  after  the 
acute  phase  of  an  illness  or  injury  has 
terminated  (Coding  Clinic  for  ICD-9- 
CM,  Fourth  Quarter  2002,  page  129).  We 
have  received  a  question  regarding 
whether  a  LTCH  should  report  the  ICD- 
9-CM  code(s)  for  an  unresolved  acute 
condition  instead  of  the  code(s)  for  late 
effect  of  rehabilitation.  Depending  on 
the  documentation  in  the  medical 


record,  either  code  could  be  appropriate 
in  a  LTCH.  Since  implementation  of  the 
LTCH  PPS,  our  Medicare  fiscal 
intermediaries  have  been  conducting 
training  and  providing  assistance  to 
LTCHs  in  correct  coding.  We  have  also 
issued  manuals  containing  procedures 
as  well  as  coding  instructions  to  LTCHs 
and  fiscal  intermediaries.  We  will 
continue  to  conduct  such  training  and 
provide  guidance  on  an  as-needed  basis. 
We  also  refer  readers  to  the  detailed 
discussion  on  correct  coding  practices 
in  the  August  30,  2002,  final  rule  (67  FR 
55979-55981). 

Comment:  Two  commenters 
expressed  their  support  for  our 
adherence  to  the  official  ICD-9-CM 
coding  guidelines. 

Response:  We  appreciate  the 
commenters  support  and  anticipate 
■working  closely  with  both  the  AHA  and 
the  AHIMA  to  increase  awareness  of 
proper  documentation  and  correct 
coding  in  the  LTCH  setting. 

F.  Changes  to  the  Method  for  Updating 
the  LTC-DRG  Relative  Weights 

As  discussed  in  the  March  7,  2003, 
proposed  rule,  under  the  LTCH  PPS. 
each  LTCH  will  receive  a  payment  that 
represents  an  appropriate  amount  for 
the  efficient  delivery  of  care  to  Medicare 
patients.  The  system  must  be  able  to 
account  adequately  for  each  LTCH's 
case-mix  in  order  to  ensure  both  fair 
distribution  of  Medicare  payments  and 
access  to  adequate  care  for  those 
Medicare  patients  whose  care  is  more 
costly.  Therefore,  in  accordance  with 
§  412.523(c).  we  adjust  the  standard 
Federal  PPS  rate  by  the  LTC-DRG 
relative  weights  in  determining  payment 
to  LTCHs  for  each  case. 

Under  this  payment  system,  relative 
weights  for  each  LTC-DRG  are  a 
primary  element  used  to  account  for  the 
variations  in  cost  per  discharge  and 
resource  utilization  among  the  payment 
groups  (§412.515).  To  ensure  that 
Medicare  patients  who  are  classified  to 
each  LTC-DRG  have  access  to  an 
appropriate  level  of  services  and  to 
encourage  efficiency,  we  calculate  a 
relative  weight  for  each  LTC-DRG  that 
represents  the  resources  needed  by  an 
average  inpatient  LTCH  case  in  that 
LTC-DRG.  For  example,  cases  in  a  LTC- 
DRG  with  a  relative  weight  of  2  wiU,  on 
average,  cost  twice  as  much  as  cases  in 
a  LTC-DRG  with  a  weight  of  1 . 

As  we  discussed  in  the  August  30, 
2002,  final  rule  (67  FR  55984-55995). 
the  LTC-DRG  relative  weights  effective 
under  die  LTCH  PPS  for  Federal  FY 
2003  were  calculated  using  the  March 
2002  update  of  FY  2001  MedPAR  data 
and  Version  20.0  of  the  CMS  GROUPER 
software.  We  use  total  days  and  total 
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charges  in  the  calculation  of  the  LTC- 
DRG  relative  weights. 

By  nature,  LTCHs  often  specialize  in 
certain  areas,  such  as  ventilator- 
dependent  patients  and  rehabilitation 
and  wound  care.  Some  case  types 
(DRGs)  may  be  treated,  to  a  large  extent, 
in  hospitals  that  have,  from  a 
perspective  of  charges,  relatively  high 
(or  low)  charges.  Such  distribution  of 
cases  with  relatively  high  (or  low) 
charges  in  specific  LTC-DRGs  has  the 
potential  to  inappropriately  distort  the 
measure  of  average  charges.  To  account 
for  the  fact  that  cases  may  not  be 
randomly  distributed  across  LTCHs,  we 
use  a  hospital-specific  relative  value 
method  to  ceilculate  relative  weights.  We 
believe  this  method  removes  this 
hospital-specific  source  of  bias  in 
measuring  average  charges.  Specifically, 
we  reduce  the  impact  of  the  variation  in 
charges  across  providers  on  any 
particular  LTC-DRG  relative  weight  by 
converting  each  LTCH's  charge  for  a 
case  to  a  relative  value  based  on  that 
LTCH's  average  charge.  (See  the  August 
30,  2002,  final  rule  (67  FR  55985)  for 
further  information  of  the  hospital- 
specific  relative  value  methodology.) 

In  order  to  account  for  LTC-DRGs 
with  low  volume  (that  is,  with  fewer 
than  25  LTCH  cases),  we  grouped  those 
low  volimie  LTC-DRGs  into  one  of  five 
categories  (quintiles)  based  on  average 
charges,  for  the  purposes  of  determining 
relative  weights.  For  FY  2003  based  on 
the  FY  2001  MedPAR  data,  we 
identified  161  LTC-DRGs  that  contained 
between  1  and  24  cases.  This  list  of  low 
volume  LTC-DRGs  was  then  divided 
into  one  of  the  five  low  voliune 
quintiles,  each  containing  a  minimumof 
32  LTC-DRGs  (161/5  =  32  with  1  LTC- 
DRG  as  a  remainder).  Each  of  the  low 
volume  LTC-DRGs  grouped  to  a  specific 
quintile  received  the  same  relative 
weight  and  average  length  of  stay  using 
the  formula  applied  to  the  regular  LTC- 
DRGs  (25  or  more  cases),  as  described 
below.  (See  the  August  30.  2002.  final 
rule  (67  FR  55985-55988)  for  huther 
explanation  of  the  development  and 
composition  of  each  of  the  five  low 
volume  quintiles  for  FY  2003.) 

After  grouping  the  cases  in  the 
appropriate  LTC-DRG,  we  calculate  the 
relative  weights  by  first  removing 
statistical  outliers  and  cases  with  a 
length  of  stay  of  7  days  or  less.  Next,  we 
adjust  the  number  of  cases  in  each  LTC- 
DRG  for  the  effect  of  short-stay  outlier 
cases  under  §412.529.  The  short-stay 
adjusted  discharges  and  corresponding 
charges  were  used  to  calculate  "relative 
adjusted  weights"  in  each  LTC-DRG 
using  the  hospital-specific  relative  value 
method  described  above.  [See  the 
August  30.  2002,  final  rule  (67  FR 


55989-55995)  for  further  details  on  the 
steps  for  calculating  the  LTC-DRG 
relative  weights.) 

We  also  adjust  the  LTC-DRG  relative 
weights  to  accoimt  for 
nonmonotonically  increasing  relative 
weights.  That  is,  we  make  an  adjustment 
if  cases  classified  to  the  LTC-DRG  "with 
comorbidities  (CCs)"  of  a  "with  CC'7 
"without  CC"  pair  had  a  lower  average 
charge  than  the  corresponding  LTC- 
DRG  "without  CCs"  by  assigning  the 
same  weight  to  both  LTC-DRGs  in  the 
"with  CC"/"without  CC"  pair.  (See 
August  30,  2002,  67  FR  55990-55991). 
In  addition,  of  the  510  LTC-dRGs  in  the 
LTCH  PPS  for  FY  2003,  based  on  the  FY 
2001  MedPAR  data,  we  identified  159 
LTC-DRGs  for  which  there  were  no 
LTCH  cases  in  the  database.  That  is,  no 
patients  who  would  have  been  classified 
to  those  DRGs  were  treated  in  LTCHs 
during  FY  2001  and,  therefore,  no 
charge  data  were  reported  for  those 
DRGs.  Thus,  in  the  process  of 
determining  the  relative  weights  of 
LTC-DRGs.  we  were  unable  to 
determine  weights  for  these  159  LTC- 
DRGs  using  the  method  described 
above.  However,  since  patients  with  a 
number  of  the  diagnoses  under  these 
LTC-DRGs  may  be  treated  at  LTCHs 
beginning  in  FY  2003,  we  assigned 
relative  weights  to  each  of  the  159  "no 
volume"  LTC-DRGs  based  on  clinical 
similarity  and  relative  costliness  to  one 
of  the  remaining  351  (510  - 159  =  351) 
LTC-DRGs  for  which  we  were  able  to 
determine  relative  weights,  based  on  the 
FY  2001  claims  data.  (A  list  of  the  no 
volume  LTC-DRGs  and  further 
explanation  of  their  relative  weight 
assignment  can  be  foimd  in  the  August 
30,  2002,  final  rule  (67  FR  55991- 
55994).) 

FurUjermore,  we  establish  LTC-DRG 
relative  weights  of  0.0000  for  heart, 
kidney,  liver,  lung,  pancreas,  and 
simultaneous  pancreas/kidney 
transplants  (LTC-DRGs  103.  302,  480, 
495.  512  and  513,  respectively)  because 
Medicare  will  only  cover  these 
procedures  if  they  are  performed  at  a 
hospital  that  has  been  certified  for  the 
specific  procedures  by  Medicare  and 
presently  no  LTCH  has  been  so  certified. 
If  in  the  future,  however,  a  LTCH 
applies  for  certification  as  a  Medicare- 
approved  transplcint  center,  we  believe 
that  the  application  and  approval 
procedure  would  allow  sufficient  time 
for  us  to  propose  appropriate  weights 
for  the  LTC-DRGs  effected.  At  the 
present  time,  though,  we  only  include 
these  six  transplant  LTC-DRGs  in  the 
GROUPER  program  for  administrative 
purposes  because  since  the  LTCH  PPS 
uses  the  saoie  GROUPER  program  for 
LTCHs  as  is  used  under  the  IPPS. 


removing  these  DRGs  would  be 
administratively  bindensome. 

As  we  stated  in  the  March  7.  2003. 
proposed  rule,  we  proposed  that  we 
would  continue  to  use  the  same  LTC- 
DRGs  and  relative  weights  imtil  October 
1,  2003.  Accordingly,  Table  3  in  the 
Addendum  to  the  March  7,  2003. 
proposed  rule  lists  the  LTC-DRGs  and 
their  respective  relative  weights  and 
arithmetic  mean  length  of  stay  that  we 
proposed  would  continue  to  be  used  for 
the  period  of  July  1,  2003,  through 
September  30,  2003.  (This  table  is  the 
same  as  Table  3  of  the  Addendum  to  the 
August  30.  2002.  final  rule  (67  FR 
56076-56084).  except  that  it  includes 
the  proposed  five-sixth  of  the  average 
length  of  stay  for  short-stay  outliers 
under  §  412.529.)  As  we  noted  in 
section  IV.D.  of  the  March  7.  2003, 
proposed  rule,  we  proposed  that  the 
final  DRGs  and  GROUPER  for  FY  2004 
that  will  be  used  for  the  IPPS  and  the 
LTCH  PPS,  effective  October  1.  2003, 
would  be  presented  in  the  IPPS  FY  2004 
final  rule  published  no  later  than 
August  1,  2003.  in  the  Federal  Rc^ster. 

Accordingly,  we  will  notify  LTCHs  of 
the  revised  LTC-DRG  relative  weights 
for  use  in  determining  payments  for 
discharges  occurring  between  October  1, 
2003.  and  September  30,  2004.  based  on 
the  final  DRGs  and  Version  21.0 
GROUPER  published  in  the  IPPS  rule  on 
or  before  August  1,  2003. 

VI.  Policy  Change  Related  to  Pajrments 
to  LTCHs  That  Are  Satellite  Facilities 

Provisions  of  the  Proposed  Rule 

In  proposing  the  LTCH  PPS  (March  7, 
2002,  67  FR  13416).  we  stated  that  we  ' 
were  considering  proposing  the 
elimination  of  the  bed  limit  in 
§412.22(h)(2)(i)  for  pre-1997  excluded 
hospitals  once  the  prospective  pajrment 
system  was  fully  phased-in  and  all 
payments  were  based  on  100  percent  of 
the  Federal  prospective  payment  rates. 
This  statement  generated  a  number  of 
conunents  and  in  the  August  30,  2002, 
final  rule  (67  FR  56012).  we  stated  our 
agreement  with  conunenters  who  urged 
us  to  adopt  a  policy  eliminating  the  bed- 
number  restrictions  for  pre-1997  LTCHs 
with  satellite  facilities,  as  soon  as  a 
LTCH  is  paid  based  on  100  percent  of 
the  Federal  prospective  rate.  However, 
we  also  noted  that  we  would  address  a 
change  in  the  policy  concerning  bed 
limits  in  the  next  update  of  the  LTCH 
PPS.  Therefore,  in  the  March  7,  2003. 
proposed  rule  (68  FR  11243-11244),  we 
proposed  to  eliminate  the  application  of 
the  bed-number  restrictions  set  forth  in 
§412.22(h)(2)(i)  for  LTCHs  established 
prior  to  1997  with  satellite  facilities, 
effective  at  the  start  of  the  first  cost 
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reporting  year  that  a  LTCH  is  paid  under 
the  100  percent  fully  Federal 
prospective  payment  system.  This  will 
be  either  when  a  LTCH  elects  to  be  paid 
based  on  100  percent  of  the  Federal 
prospective  rate  or  when  the  LTCH  is 
fully  transitioned  to  100  percent  of  the 
Federal  prospective  rate,  whichever 
comes  first. 

Section  1886(b)(3)  of  the  Act,  as 
amended  by  section  4414  of  Public  Law 
105-33,  required  existing  LTCHs  to  be 
subject  to  caps  on  their  target  amoimts 
for  cost  reporting  periods  beginning  on 
or  after  October  1, 1997,  through 
September  30,  2002.  For  purposes  of 
calculating  these  caps,  the  statute 
required  the  Secretary  to  "estimate  the 
75th  percentile  of  the  target  amoimts  for 
such  hospitals  within  [each]  class  for 
cost  reporting  periods  ending  during 
fiscal  year  1996."  Section  1886(b)(3)(H) 
of  the  Act,  as  amended  by  section  121 
of  Public  Law  106-113,  directed  the 
Secretary  to  provide  for  an  appropriate 
wage  adjustment  to  the  caps  on  the 
target  amounts  for  psychiatric  and 
rehabilitation  hospitals^'and  imits  and 
LTCHs  effective  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1999  through  September  30, 12002.  In 
addition,  payment  limits  were 
established  for  new  excluded  hospitals 
or  units  (excluding  children's  hospitals) 
effective  October  1,  1997.  For  new 
excluded  hospitals  (that  is,  post-1997 
LTCHs).  section  1886(b)(7)  of  the  Act,  as 
added  by  section  4416  of  Public  Law 
105-33.  specified  that  the  payment 
amount  for  the  facility's  first  two  12- 
month  cost  reporting  periods,  for  which 
the  hospital  has  a  settled  cost  report, 
must  not  exceed  110  percent  of  the 
national  median  of  target  amounts  of 
similarly  classified  hospitals  for  cost 
reporting  periods  ending  during  FY 
1996.  updated  by  the  hospital  market 
basket  increase  percentage  to  the  first 
cost  reporting  period  in  which  the 
hospital  receives  payment,  as  adjusted 
by  section  1886(b)(7)(C)  of  the  Act.  The 
result  of  sections  4414  and  4416  of - 
Public  Law  105-33  was  a  distinction 
between  the  LTCHs  established  prior  to, 
and  those  established  after  1997.  with 
lower  payment  caps  for  the  post-1997 
LTCHs. 

hi  the  July  30, 1999.  IPPS  final  rule 
(64  FR  41532-41533).  we  promulgated 
regulations  at  §412.22(h)(2)(i)  to 
discoftrage  pre-1997  excluded  hospitals, 
which  had  the  higher  caps  on  target 
amounts  as  discussed  above  (imder 
§413.40(c)(4){iii)).  bora,  creating 
satellites  rather  than  establishing  new 
hospitals,  in  order  to  avoid  the  payment 
impact  of  the  lower  caps  that  apply  to 
new  hospitals  (under  §41 3.40(f)(2)(ii)). 
hi  the  July  30. 1999,  IPPS  final  rule  (64 


FR  41490),  we  required  that  where  a 
pre-1997  excluded  hospital,  such  as  a 
LTCH,  established  a  satellite  facility 
and,  in  doing  so.  its  total  beds,  in  both 
the  parent  hospital  (or  unit)  and  the 
satellite  facility,  exceeded  the  niunber  of 
State-licensed  and  Medicare-certified 
beds  in  the  parent  hospital  on  the  last 
day  of  its  last  cost  reporting  period 
beginning  before  October  1, 1997,  the 
excluded  hospital  would  be  paid  imder 
the  inpatient  DRG  system,  instead  of 
receiving  payment  as  an  excluded 
hospital  under  the  reasonable  cost-based 
payment  system.  Although  the  excluded 
hospital  could  "transfer"  beds  from  the 
parent  facility  to  the  satellite,  it  could 
not  increase  its  total  bed  capacity  (at  the 
parent  and  satellite(s))  beyond  the  level 
the  hospital  had  in  the  most  recent  cost 
reporting  period  beginning  before 
October  1, 1997,  and  still  be  paid  as  a 
hospital  excluded  fitim  the  IPPS. 
However,  no  such  limitation  was 
imposed  on  a  LTCH  established  after 
October  1, 1997.  Since  this  type  of 
hospital  would  have  already  been 
subject  to  the  lower  payment  limit  of 
110  percent  of  the  national  median  of 
target  amoimts  for  similarly  classified 
hospitals  under  §  413.40(f)(2)(ii),  it 
would  not  benefit  by  establishing  a 
satellite  facility  instead  of  a  separate 
free-standing  hospital,  as  would  a  pre- 
1997  LTCH. 

The  rationale  for  applying  the  bed- 
limit  provision  only  on  pre-1997 
hospitals  was  the  potential  for  gaming 
by  those  hospitals,  by  creating  a  satellite 
facility  with  a  higher  TEFRA  target  cap 
where,  in  reality,  the  satellite  facility 
should  have  been  a  separately  certified 
excluded  facility,  which  would  have 
been  subject  to  the  lower  cap  on 
payments  to  new  (post-1997)  facilities 
paid  under  the  TEFRA  system.  Once  the 
LTCH  is  paid  based  on  100  percent  of 
the  Federal  prospective  rate,  however, 
the  LTCH  will  no  longer  be  subject  to 
TEFRA  caps  and  LTCH  prospective 
payments  will  be  the  same  regardless  of 
when  the  LTCH  was  established. 
Therefore,  consistent  with  the  March  7,  - 
2003,  proposed  rule,  we  are  eliminating 
the  bed-limit  provision  once  a  LTCH  is 
paid  based  on  100  percent  of  the  LTCH 
Federal  PPS  rate.  Finally,  under  this 
policy,  the  bed  limitation  on  "existing" 
LTCHs  will,  however,  continue  to  apply 
to  those  LTCHs  while  they  are  paid 
based  on  the  transition  blend,  and. 
therefore,  continue  to  receive  a 
percentage  of  their  payments  based  on 
the  reasonable  cost-based  payment 
rules,  until  these  hospitals  are  paid 
based  on  100  percent  of  the  Federal 
prospective  payment  rate. 

Comment:  Several  commenters 
expressed  their  strong  support  for  our 


proposal  to  eliminate  the  bed  number 
limitation  for  pre-1997  LTCHs  with 
satellite  facilities  for  those  LTCHs 
receiving  100  percent  of  the  Federal 
rate.  One  commenter  recommended  that 
the  bed  number  limitation  should  also 
be  eliminated  for  the  IRFs  since  they  are 
now  receiving  pajmaent  at  100  percent 
of  the  Federal  rate. 
"  Response:  We  appreciate  the  strong 
endorsement  in  response  to  this 
proposed  change.  Regarding  the 
commenter  who  recommended 
eliminating  the  bed  size  limitation  for 
IRFs.  we  would  suggest  that  the 
commenter  look  to  the  IRF  proposed 
rule  that  was  published  on  May  16, 
2003  (68  FR  26785). 

Accordingly,  in  this  final  rule,  we  are 
adopting  the  proposal  to  eliminate  the 
bed  size  limitation  for  pre-1997  LTCHs 
with  satellite  facilities  once  the  LTCH  is 
paid  at  100  percent  of  the  Federal  rate. 
We  note  that  in  the  preamble  to  the 
March  7,  2003,  proposed  rule,  we  stated 
the  two  circumstances  under  which  a 
LTCH  would  be  paid  based  on  100 
percent  of  the  Federal  rate,  which  are 
for  the  start  of  the  first  cost  reporting 
period  that  a  LTCH  elects  fully  Federal 
payment,  as  set  forth  in  §  412.533(c)  or 
when  the  LTCH  PPS  is  fully  phased-in 
after  the  transition  period.  We 
inadvertently  omitted  the  second 
circumstance  in  the  proposed  regulation 
text  at  §  412.22(h)(6),  therefore,  we  are 
revising  that  section  to  reflect  this 
policy. 

Vn.  Changes  to  the  LTCH  PPS  Rates  for 
the  2004  LTCH  PPS  Rate  Year 

A.  Overview  of  the  Development  of  the 
Payment  Rates 

The  LTCH  PPS  was  effective  for  a 
LTCH's  first  cost  reporting  period 
beginning  on  or  after  October  1.  2002. 
Effective  with  that  cost  reporting  period, 
LTCHs  are  paid,  during  a  5-year 
transition  period,  on  the  basis  of  an 
increasing  proportion  of  the  LTCH  PPS 
Federal  rate  and  a  decreasing  proportion 
of  a  hospital's  payment  under 
reasonable  cost-based  payment  system, 
unless  the  hospital  makes  a  one-time 
election  to  receive  payment  based  on 
100  percent  of  the  Federal  rate  (see 
§412.533).  New  LTCHs  (as  defined  at 
§  412.23(e)(4))  are  paid  based  on  100 
percent  of  the  Federal  rate,  with  no 
phase-in  transition  payments. 

The  basic  methodology  for 
determining  LTCH  PPS  Federal 
prospective  payment  rates  is  set  forth  in 
the  regulations  at  §§  412.515  through 
412.532.  Below  we  discuss  the  proposed 
factors  used  to  update  the  LTCH  PPS 
standard  Federal  rate  for  the  proposed 
2004  LTCH  PPS  rate  year  published  in 
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the  March  7,  2003.  proposed  rule.  We 
also  discuss  the  factors  used  to  establish 
the  final  update  to  the  LTCH  PPS 
standard  Federal  rate  for  the  2004  LTCH 
PPS  rate  year  in  this  final  rule,  which 
will  be  effective  for  LTCHs  paid  under 
the  LTCH  PPS  for  discharges  occurring 
on  or  after  July  1,  2003.  through  June  30, 
2004.  In  the  final  rule  published  on 
August  30.  2002  (67  FR  56029-56031), 
for  cost  reporting  periods  beginning  on 
or  after  October  1,  2002  (FY  2003).  we 
computed  the  LTCH  PPS  standard 
Federal  payment  rate  by  updating  the 
best  available  (FY  1998  or  FY  1999) 
Medicare  inpatient  operating  and 
capital  costs  per  case  data,  using  the 
excluded  hospital  market  basket. 

Section  123(a)(1)  of  Public  Law  106- 
113  requires  that  the  PPS  developed  for 
LTCHs  be  budget  neutral.  Therefore,  in 
calculating  the  standard  Federal  rate  for 
FY  2003  under  §  412.523(d)(2),  we  set 
total  estimated  PPS  payments  equal  to 
estimated  payments  that  would  have 
been  made  under  the  reasonable  cost- 
based  payment  methodology  had  the 
PPS  for  LTCHs  not  been  implemented. 
Section  307(a)  of  Public  Law  106-554 
specified  that  the  increases  to  the 
hospital-specific  target  amoiints  and  cap 
on  the  target  amounts  for  LTCHs  for  FY 
2002  provided  for  by  section  307(a)(1)  of 
Public  Law  106-554  shall  not  be  taken 
into  account  in  the  development  and 
implementation  of  the  LTCH  PPS.  In 
addition,  the  statute  as  amended  by 
section  122  of  Public  Law  106-113 
provides  for  enhanced  bonus  payments 
for  LTCHs  for  two  years,  FY  2001  and 
FY  2002.  Furthermore,  as  specified  at 
§  412.523(d)(1),  the  standard  Federal 
rate  is  reduced  by  an  adjustment  factor 
to  accoimt  for  the  estimated  proportion 
of  outlier  payments  under  the  LTCH 
PPS  to  total  LTCH  PPS  payments  (8 
percent).  For  further  details  on  the 
development  of  the  FY  2003  standard 
Federal  rate,  see  the  August  30,  2002, 
final  rule  (67  FR  56027-56037).  Under 
the  existing  regulations  at 
§412.523(c)(3)(ii)  for  fiscal  years  after 
FY  2003,  we  update  the  standard 
Federal  rate  annually  to  adjust  for  the 
most  recent  estimate  of  the  projected 
increases  in  prices  for  LTCH  inpatient 
hospital  services. 

B.  Update  to  the  Standard  Federal  Rate 
for  the  2004  LTCH  PPS  Rate  Year 

In  the  August  30,  2002,  final  rule  (67 
FR  56033),  we  established  a  LTCH  PPS 
standard  Federal  rate  of  $34,956.15  for 
FY  2003.  As  discussed  in  the  March  7, 
2003,  proposed  rule  (68  FR  11248). 
based  on  the  most  recent  estimate  of  the 
excluded  hospital  with  capital  market 
basket,  adjusted  to  account  for  the 
change  in  the  rate  year  update  cycle  for 


the  LTCH  PPS  rates,  we  proposed  that 
the  LTCH  PPS  standard  Federal  rate, 
effective  ftt)m  July  1,  2003,  through  June 
30,  2004,  would  be  $35,726.64.  Based 
on  updated  data,  including  the  most 
recent  estimate  of  the  excluded  hospital 
with  capital  market  basket  adjusted  to 
account  for  the  change  in  the  rate  year 
update  cycle  for  the  LTCH  PPS  rates, 
and  the  policies  described  in  this  final 
rule,  the  LTCH  PPS  standard  Federal 
rate,  effective  horn  July  1,  2003,  through 
June  30,  2004,  is  $35,726.18  (as 
discussed  below). 

In  the  discussion  that  follows,  we 
explain  how  we  developed  the  update 
to  the  final  standard  Federal  rate  for  the 
2004  LTCH  PPS  rate  year  in  this  final 
rule.  The  final  standard  Federal  rate  for 
the  2004  LTCH  PPS  rate  year  is 
calculated  based  on  the  final  update 
factor  of  1.0220.  Thus,  we  estimate  that 
the  final  standard  Federal  rate  for  the 
2004  LTCH  PPS  rate  year  will  increase 
2.2  percent  compared  to  the  FY  2003 
standard  Federal  rate. 

1.  Standard  Federal  Rate  Update 

In  the  August  30,  2002,  final  rule,  we 
established  at  §412.523  that,  for  years 
after  FY  2003,  the  annual  update  to  the 
LTCH  PPS  standard  Federal  rate  vdll  be 
equal  to  the  percentage  change  in  the 
excluded  hospital  with  capital  market 
basket  (described  in  further  detail 
below).  As  we  discussed  in  the  August 
30,  2002,  final  rule  (67  FR  56087),  in  the 
futuje  we  may  propose  to  develop  a 
framework  to  update  payments  to 
LTCHs  that  would  account  for  other 
appropriate  factors  that  affect  the 
efficient  delivery  of  services  and  care 
provided  to  Medicare  patients.  As  we 
stated  in  the  March  7,  2003,  proposed 
rule  (68  FR  11244),  because  the  LTCH 
PPS  has  only  recently  been 
implemented  (for  cost  reporting  periods 
beginning  on  or  after  October  1,  2002), 
we  have  not  yet  collected  sufficient  data 
to  allow  for  the  analysis  and 
development  of  an  update  framework 
under  the  LTCH  PPS.  Therefore,  in  that 
same  proposed  rule,  we  did  not  propose 
an  update  framework  for  the  2004  LTCH 
PPS  rate  year.  However,  we  noted  that 
a  conceptual  basis  for  the  proposal  of 
developing  an  update  framework  in  the 
future  can  be  found  in  Appendix  B  of 
the  August  30,  2002,  final  rule  (67  FR 
56086-56090). 

a.  Description  of  the  Market  Basket  for 
LTCHs  for  the  2004  LTCH  PPS  Rate 
Year 

A  market  basket  has  historically  been 
used  in  the  Medicare  program  to 
account  for  price  increases  of  the 
services  furnished  by  providers.  The 
market  basket  used  for  the  LTCH  PPS 


includes  both  operating  and  capital- 
related  costs  of  LTCHs  because  the 
LTCH  PPS  uses  a  single  payment  rate 
for  both  operating  and  capital-related 
costs.  The  development  of  the  LTCH 
PPS  standard  Federal  rate  is  discussed 
in  further  detail  in  the  August  30,  2002 
final  rule  (67  FR  56027-56037). 

Under  the  reasonable  cost-based 
payment  system,  the  excluded  hospital 
market  basket  was  used  to  update  the 
hospital-specific  limits  on  payment  for 
operating  costs  of  LTCHs.  The  excluded 
hospital  market  basket  is  based  on 
operating  costs  fi-om  FY  1992  cpst  report 
data  and  includes  data  from  Medicare- 
participating  long-term  care, 
rehabilitation,  psychiatric,  cancer,  and 
children's  hospitals.  Since  LTCHs'  costs 
are  included  in  the  excluded  hospital 
market  basket,  this  market  basket  index, 
in  part,  also  reflects  the  costs  of  LTCHs. 
However,  in  order  to  capture  the  total 
costs  (operating  and  capital-related)  of 
LTCHs,  we  added  a  capital  component 
to  the  excluded  hospital  market  basket 
for  use  under  the  LTCH  PPS.  We  refer 
to  this  index  as  the  excluded  hospital 
with  capitcil  market  basket. 

As  we  discussed  in  both  the  August 
30,  2002,  final  rule  (67  FR  56016  and 
56086-56086)  and  the  March  7,  2003, 
proposed  rule  (68  FR  11245-11247), 
beginning  with  the  implementation  of 
the  LTCH  PPS  in  FY  2003,  the  excluded 
hospital  with  capitad  market  basket 
based  on  FY  1992  Medicare  cost  report 
data  has  been  used  for  updating 
payments  to  LTCHs.  The  FY  1992-based 
market  basket  reflected  the  distribution 
of  costs  in  FY  1992  for  Medicare- 
participating  freestanding  rehabilitation, 
long-term  care,  psychiatric,  cancer,  and 
children's  hospitals.  This  information 
was  derived  from  the  FY  1992  Medicare 
cost  reports.  A  full  discussion  of  the 
methodology  and  data  sources  used  to 
construct  the  FY  1992-based  excluded 
hospital  with  capital  market  basket  is 
included  in  Appendix  A  of  the  August 
30,  2001 ,  final  rule  (67  FR  56085- 
56086).  In  the  March  7,  2003,  proposed 
rule,  we  proposed  to  revise  and  rebase 
the  excluded  hospital  with  capital 
market  basket,  using  more  recent  data, 
that  is,  using  FY  1997  base  year  data 
beginning  with  the  proposed  2004 
LTCH  PPS  rate  year. 

As  we  stated  in  the  March  7,  2003, 
proposed  rule  (68  FR  11245-11247),  we 
believe  it  was  appropriate  to  propose  to 
revise  and  rebase  the  LTCH  PPS  market 
basket  based  on  the  most  recent 
complete  data  available  (FY  1997) 
because  these  data  would  more 
accurately  reflect  LTCHs'  current  costs. 
Furthermore,  we  noted  that  this 
proposed  revising  and  rebasing  of  the 
LTCH  PPS  market  basket  from  an  FY 
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1992  base  year  to  a  FY  1997  base  year 
would  be  consistent  with  the  rebasing  of 
both  the  hospital  inpatient  market 
basket  used  under  the  IPPS  and  the 
excluded  hospital  market  basket  used  to 
update  the  target  amoimts  under  the 
reasonable  cost-based  payment  system 
for  FY  2003,  as  discussed  in  the  August 
1,  2002,  IPPS  final  rule  (67  FR  50032- 
50047).  We  received  no  comments  on 
the  proposed  revising  and  rebasing  of 
the  LTCH  PPS  market  basket.  Therefore, 
in  this  final  rule,  we  are  adopting  the  FY 
1997-based  excluded  hospital  with 
capital  market  basket  as  the  LTCH  PPS 
market  basket  beginning  with  the  2004 
LTCH  PPS  rate  year.  Below  we  are 
providing  a  discussion  of  the 
development  of  the  FY  1997-based 
excluded  hospital  with  capital  market 
basket,  as  we  presented  in  the  March  7, 
2003,  proposed  rule  (68  FR  11245- 
11247). 

The  operating  portion  of  the  FY  1997- 
based  excluded  hospital  with  capital 
market  basket  that  we  are  using  under 
the  LTCH  PPS  beginning  with  the  2004 
LTCH  PPS  rate  year  is  derived  from  the 
FY  1997-based  excluded  hospital 
market  basket  used  imder  the  reasonable 
cost-based  payment  system.  The 
methodology  we  used  to  develop  the 
operating  portion  of  the  market  basket 
under  the  LTCH  PPS  is  the  same 
methodology  used  to  revise  and  rebase 
the  excluded  hospital  market  basket   ' 
used  under  the  reasonable  cost-based 
payment  system,  which  is  described  in 
greater  detail  in  the  August  1,  2002, 
IPPS  final  rule  (67  FR  50042-50044).  In 


brief,  the  operating  cost  category 
weights  in  the  FY  1997-based  excluded 
market  basket  add  up  to  100.0.  These 
weights  were  determined  based  on  FY 
1997  Medicare  cost  report  data,  the  1997 
Business  Expenditure  Survey,  and  the 
1997  Annual  Input-Output  data  from 
the  Bureau  of  the  Census.  In 
determining  the  FY  1997-based  market 
basket,  as  we  discussed  in  the  March  7, 
2003,  proposed  rule  (68  FR  11245— 
11247),  we  also  revised  the  market 
basket  by  making  the  same  two 
methodological  revisions  that  we 
established  when  we  revised  and    ' 
rebased  the  hospital  inpatient  market 
basket  and  the  excluded  hospital  market 
basket  in  the  August  1,  2002,  IPPS  final 
nde — (1)  Changing  the  wage  and  benefit 
price  proxies  to  use  the  Employment 
Cost  Index  (ECI)  wage  and  benefit  data 
for  hospital  workers;  and  (2)  adding  a 
cost  category  for  blood  and  blood 
products. 

When  we  add  the  weight  for  capital 
costs  to  the  excluded  hospital  market 
basket,  the  simi  of  the  operating  and 
capital  weights  must  still  equal  100.0. 
Based  on  data  from  FY  1997  Medicare 
cost  reports  for  excluded  hospitals,  the 
capital  cost  weight  is  8.968  percent. 
Because  capital  costs  account  for  8.968 
percent  of  total  costs  for  excluded 
hospitals  in  FY  1997,  operating  costs 
must,  therefore,  account  for  91.032 
percent  (100  percent  minus  8.968 
percent).  Each  operating  cost  category 
weight  in  the  FY  1997-based  excluded 
hospital  market  basket  from  the  August 
1.  2002,  IPPS  final  rule  (67  FR  50442- 


50444)  was  multiplied  by  0.91032  to 
determine  its  weight  in  the  FY  1997- 
based  excluded  hospital  with  capital 
market  basket. 

As  we  discussed  in  the  March  7,  2003, 
proposed  rule  (68  FR  11245-11247),  the 
aggregate  capital  component  of  the  FY 
1997-based  excluded  hospital  market 
basket  (8.968  percent)  was  determined 
from  the  same  set  of  Medicare  cost 
reports  used  to  derive  the  op>erating 
component.  The  detailed  capital  cost 
categories  of  depreciation,  interest,  and 
other  capital  expenses  were  also 
determined  using  those  Medicare  cost 
reports.  We  needed  to  determine  two 
sets  of  weights  for  the  capital  portion  of 
the  proposed  revised  and  rebased 
market  basket.  The  first  set  of  weights 
identifies  the  proportion  of  capital 
expenditures  attributable  to  each  capital 
cost  category;  the  second  set  represent^ 
relative  vintage  weights  for  depreciation 
and  interest.  The  vintage  weights 
identify  the  proportion  of  capital 
expenditures  that  is  attributable  to  each 
year  over  the  useful  life  of  capital  assets 
within  a  cost  category  (see  67  FR  50046- 
59047,  August  1,  2002,  for  a  discussion 
of  how  vintage  weights  are  determined). 

The  cost  categories,  price  proxies,  and 
base-year  FY  1992  and  FY  1997  weights 
for  the  excluded  hospital  with  capital 
market  basket  used  under  the  LTCH  PPS 
beginning  with  the  2004  LTCH  PPS  rate 
year  are  presented  below  in  table  I.  The 
vintage  weights  for  the  FY  1997-based 
excluded  hospital  with  capital  market 
basket  are  presented  below  in  Table  II. 


Table  I.—  Excluded  Hospital  With  Capital  Input  Price  Index  (FY  1992-Based  and  FY  1997-Based)  Structure 

AND  Weights 


Cost  category 


Total  

Compensation 

Wages  and  Salaries  

Employee  Benefits 

Professional  fees  

Utilities 

Electricity 

Fuel  Oil,  Coal,  etc 

Water  and  Sewerage 

Professional  Liability  

All  Ottier  Products  and  

All  Otfier  Products  

Pharmaceuticals  

Food:  Direct  Purchase 

Food.  Contract 

Chemicals 

Blood  and  Blood 

Medical  Instruments  .. 
Photographic  Supplies 
Rubber  and  Plastics  ... 

Paper  Products 

Apparel  

Machinery  and  * 


Price/wage  variable 


ECI— Wages  and  Salaries,  Civilian  Hospital  Wortcers 

ECI— Benefits,  Civilian  Hospital  Woricers  to  Capture  Total 

Costs. 
ECI— Compensation:  Professional  &  Technical  

PPI — Commercial  Electric  Power  

PPI— Commercial  Natural  Gas  

CPI-U — Water  &  Sewerage  Maintenance  

CMS^Professional  Liability  Insurance  Premiums  Index  

PPI— Ethical  (Prescription)  Dmgs 

PPI— Processed  Foods  and  Feeds  

CPI-U — Food  Away  from  Home 

PPI — Industrial  Chemicals  

PPI— Blood  and  Blood  Derivatives,  Human  Use 

PPI — Medical  Instruments  &  Equipment 

PPI — Photographic  Supplies 

PPI— Rubber  &  Plastic  Products  

PPI — Converted  Paper  and  Paperboard  Products .,.. 

PPI— Apparel 

PPI — Machinery  &  Equipment  


Weights  (%)        Weights  (%) 
Base- Year         Base- Year  FY 
FY  1992'  2  19971  -^ 


100.000 
57.935 
47.417 
10.519 


100.000 
57.579 
47.335 
10.244 


1.908 

4.423 

1.524 

1.180 

0.916 

0.726 

0.365 

,      0.248 

0.243 

0.206 

0.983 

0.733 

28.571 

27.117 

22.027 

17.914 

2.791 

6.318 

2.155 

1.122 

0.998 

1.043 

3.413 

2.133 

0  748 

2.868 

1.795 

0.364 

0.167 

4.423 

1.366 

1.984 

1.110 

0.809 

0.478 

0.193 

0.852 
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Table  I.—  Excluded  Hospital  With  Capital  Input  Price  Index  (FY  1992-Based  and  FY  1997-Based)  Structure 

AND  Weights — Continued 


Cost  category 


Miscellaneous 

All  Other  Services 

Telephone 

Postage 

All  Ottier:  Labor  

All  Other:  Non-Labor  .. 

Capital-Related  Costs 

Depreciation  

Building  &  Fixed  

Movable  Equipment  .... 
Interest  Costs 

Government/Nonprofit 


For-profit  

Ottier  Capital-Related  Costs . 


Price/wage  variable 


PPI— Finished  Goods  Less  Food  and  Energy 


CPMJ— Telephone  Services  ..... 

CPMJ — Postage 

ECl— Compensation  for  Private  Service  Occupations 
CPKJ— Ay  Items  


Boeckh-lnstitutional  Construct.  Index— Vintage  Weighted  (23) 
PPI— Machinery  &  Equipment— Vintage  Weighted  (1 1  Years) 

Yield    on    Domestic    Municipal    Bonds    (Bond    Buyer    20 

Bonds)— Vintage  Weighted  (23  years). 
Yield  on  Moody's  Aaa  Bonds— Vintage  Weighted  (23  Years) 
CPI-U — Residential  Rent 


Weights  (%) 

Weights  (%) 

Base-Year 

Base- Year  FY 

FY  1992' 2 

1997'-2 

2.029 

0.783 

6.544 

9.203 

0.574 

0.348 

0.268 

0.702 

4.945 

4.453 

0.757 

3.700 

9.080 

8.968 

5.611 

5.586 

3.570 

3.503 

2.041 

2.083 

3.212 

2.682 

2.730 

2.280 

0.482 

0.402 

0.257 

0.699 

'  The  operating  cost  category  weights  in  the  excluded  hospital  market  basket  described  in  the  August  1 ,  2002  IPPS  final  mie  (67  FR  50042- 
50044)  add  to  100.0.  When  we  add  an  additional  set  of  cost  category  weights  (total  capital  weight  =  8.968  percent)  to  this  original  group,  the 
sum  of  the  weights  in  the  new  index  must  still  add  to  100.0.  Capital  costs  account  for  8.968  percent  of  the  martcet  basket;  operating  costs  ac- 
count for  91.032  percent.  Each  weight  in  the  FY  1997-based  excluded  hospital  martlet  basket  from  the  August  1,  2002  IPPS  final  rule  (67  FR 
50042-50044)  was  multiplied  by  0.91032  to  detemiine  its  weight  in  the  FY  1997-based  excluded  hospital  with  capital  maritet  basket. 

2  Weights  may  not  sum  to  100.0  due  to  rounding. 


TABLE  II.— Excluded  Hospital  With  Capital  Input  Price  Index  (FY  1997)  Vintage  Weights 

«                          Year  (from  farthest  to  most  recent)* 

Building  and 

fixed  equipment 

(23-year  weights)* 

Movable  equipment 
(11 -year  weights)* 

Interest: 

capital-related 

(23-year  weights)* 

1     „ 

0.018 
0.021 
0.023 
0.025 
0.026 
0.028 
0.030 
0.032 
0.035 
0.039 
0.042 
0.044 
0.047 
0.049 
0.051 
0.053 
0.057 
0.060 
0.06? 
0.063 
0.065 
0.064 
0.065 

0.063 
0.068 
0.074 
0.080 
0.085 
0.091 
0.096 
0.101 
0.108 
0.114 
0.119 

0.007 

2     .'. 

0.009 

3 

0.011 

4                                      

0.012 

5                    ; 

0.014 

6                              

0.016 

7                  ,     . 

0.019 

8                           

0.022 

9        

0.026 

10 

0.030 

11                    

0.035 

12                                                        

0.039 

13 

0.045 

14                                              

0.049 

15 

0.053 

16 .... 

•     0.059 

17                                                 

0.065 

18 

" •■• 

0.072 

19 

0.077 

20                            .-. '. 

0.081 

21                 . 

0.085 

22                                                   

0.087 

23                                                                             

0.090 

Total , 

1.0000 

1.0000 

1.0000 

'Weights  may  not  sum  to  1 .000  due  to  rounding. 


Table  m.  compares  the  FY  1992-based 
excluded  hospital  with  capital  market 
basket  to  the  FY  1997-based  excluded 
hospital  with  capital  market  basket.  As 
shown  in  the  table  and  as  we  discussed 
in  the  March  7,  2003,  proposed  rule  (68 


FR  11247),  the  revised  and  rebased 
market  basket  grows  slightly  fester  over 
the  FY  199»-2001  period  than  the  FY 
1992-based  market  basket.  The  major 
reason  for  this  was  the  switching  of  the 
wage  and  benefit  proxy  to  the  Ed  for 


hospital  workers  from  the  previous 
occupational  blend.  This  revision  had  a 
similar  impact  on  the  IPPS  and 
excluded  market  baskets,  as  described 
in  the  August  1,  2002,  IPPS  final  rule 
(67  FR  50043-50047). 
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Table  III.— Percent  Changes  in  the  FY  1992-Based  and  FY  1997-Based  Excluded  Hospital  With  Capital 

Market  Baskets,  FYs  1999-2004 


Fiscal  year  (FY) 


1999 

2000  

2001' 

2002 

Average  historical 

2003 

2004  

Average  forecast . 


Percentage  change 


FY  1992- 
based  ex- 
cluded hospital 
mari^et  Isasket 


2.3 
3.4 
3.9 
2.7 
3.1 


3.1 
2.9 
3.0 


Rebased  FY 

1997-based 
excluded  mar- 
ket basket 


2.7 
3.1 
4.0 
3.6 
3.4 


3.7 
3.3 
3.5 


In  the  August  30,  2002,  LTCH  PPS 
final  rule  (67  FR  56016  and  56085- 
56086),  we  discussed  why  we  believe 
the  excluded  hospital  with  capital 
market  basket  provides  a  reasonable 
measiue  of  the  price  changes  facing 
LTCHs.  However,  as  we  discussed  in  the 
March  7,  2003.  proposed  rule  (68  FR 
11247),  we  have  been  researching  the 
feasibility  of  developing  a  market  basket 
specific  to  LTCH  services.  This  research 
has  included  analyzing  data  sources  for 
cost  category  weights,  specifically  the 
Medicare  cost  reports,  and  investigating 
other  data  sources  on  cost,  expenditure, 
and  price  information  specific  to 
LTCHs.  Based  on  this  research,  we  did 
not  propose  to  develop  a  market  basket 
specific  to  LTCH  services. 

As  we  stated  in  the  March  7,  2003, 
proposed  rule  (68  FR  11247),  our 
analysis  of  the  Medicare  cost  reports 
indicates  that  the  distribution  of  costs 
among  major  cost  report  categories 
(wages,  pharmaceuticals,  capital)  for 
LTCHs  is  not  substantially  different 
from  the  1997-based  excluded  hospital 
with  capital  market  basket.  Data  on 
other  major  cost  categories  (benefits, 
blood,  contract  labor)  that  we  would 
like  to  analyze  were  excluded  by  many 
LTCHs  in  their  Medicare  cost  reports. 
An  analysis  based  on  only  the  data 
available  to  us  for  these  cost  categories 
presented  a  potential  problem  since  no 
other  major  cost  category  weight  would 
be  based  on  LTCH  data. 

Furthermore,  as  we  discussed  in  the 
March  7,  2003,  proposed  rule  (68  FR 
11247),  we  conducted  a  sensitivity 
analysis  of  annual  percent  changes  in 
the  market  basket  when  the  weights  for 
wages,  pharmaceuticals,  and  capital  in 
LTCHs  were  substituted  into  the 
excluded  hospital  with  capital  market 
basket.  Other  cost  categories  were 
recalibrated  using  ratios  available  frojn 
the  IPPS  market  basket.  On  average 
between  FY  1995  and  FY  2002,  the 


excluded  hospital  with  capital  market 
basket  shows  increases  at  nearly  the 
same  average  annual  rate  (2.9  percent) 
as  the  market  basket  with  LTCH  weights 
for  wages,  pharmaceuticals,  and  capital 
(2.8  percent).  This  difference  is  less  than 
the  0.25  percentage  point  criterion  that 
determines  whether  a  forecast  error 
adjustment  is  warranted  under  the  IPPS 
update  framework. 

We  believe  that  an  excluded  hospital 
with  capital  market  basket  adequately 
reflects  the  price  changes  facing  LTCHs. 
In  the  March  7,  2003,  proposed  rule,  we 
stated  that  we  \yould  continue  to  solicit 
comments  about  issues  particular  to 
LTCHs  that  should  be  considered  in 
relation  to  the  FY  1997-based  excluded 
hospital  with  capital  market  basket  and 
to  encourage  suggestions  for  additional 
data  sources  that  may  be  available. 

As  we  noted  above,  we  received  no 
comments  on  the  proposed  revising  and 
rebasing  of  the  LTCH  PPS  market 
basket.  Accordingly,  in  this  final  rule, 
we  are  adopting  the  FY  1997-based 
excluded  hospital  with  capital  market 
basket  as  the  LTCH  PPS  market  basket 
for  application  beginning  with  the  2004 
LTCH  PPS  rate  year. 

b.  LTCH  Market  Basket  Increase  for  the 
2004  LTCH  Rate  Year 

As  we  discussed  in  the  March  7,  2003, 
proposed  rule  (68  FR  11247),  for  LTCHs 
paid  imder  the  LTCH  PPS,  we  proposed 
that  the  2004  rate  year  update  would 
apply  to  discharges  occurring  from  July 
1,  2003,  through  June  30,  2004.  Because 
we  are  changing  the  timeframe  of  the 
LTCH  PPS  standard  Federal  rate  annual 
update,  as  we  discuss  in  section  IV.  of 
this  preamble,  we  needed  to  calculate 
an  update  factor  that  will  reflect  this 
change  in  the  update  cycle.  Presently, 
the  current  rate  cycle  is  October  1,  2002, 
through  September  30,  2003.  This 
means  that  the  FY  2003  standard 
Federal  rate  ($34,956.15;  see  the  August 


30.  2002,  final  rule  (67  FR  56033))  was 
determined  based  on  the  market  basket 
increase  through  September  30.  2003. 
As  we  explained  in  the  March  7,  2003, 
proposed  rule  (68  FR  11247),  since  we 
proposed  to  change  the  rate  update 
cycle  and,  therefore,  update  the 
standard  Federal  rate  3  months  early 
(that  is,  July  1,  2003,  instead  of  October 
1,  2003),  we  needed  to  propose  an 
adjustment  to  the  projected  full  (12- 
month)  market  basket  increase  to 
eliminate  the  projected  increase  for  the 
3-month  overlapping  period  (Julv  1 , 
2003,  through  September  30,  2003). 

Thus,  we  need  to  account  for  the  fact 
that  the  FY  2003  standard  Federal  rate 
of  $34,956.15  already  includes  an 
update  for  the  3-month  period  from  July 
1,  2003,  through  September  30,  2003.  In 
the  absence  of  this  proposed  change,  as 
we  discussed  in  the  March  7,  2003, 
proposed  rule  (68  FR  11247-11248),  the 
update  for  FY  2004  would  have  been 
calculated  using  the  estimated  increase 
between  FY  2003  and  FY  2004.  For  the 
proposed  update  for  the  proposed  2004 
LTCH  PPS  rate  year,  we  calculated  the 
estimated  increase  between  FY  2003 
and  the  proposed  2004  LTCH  PPS  rate 
year.  As  we  discussed  in  that  same 
proposed  rule,  based  on  the  fourth 
quarter  2002  forecast  of  the  proposed 
revised  and  rebased  FY  1997-based 
excluded  hospital  with  capital  market 
basket,  we  determined  that  the  projected 
market  basket  increase  for  the  3-month 
period  of  July  1,  2003,  through 
September  30,  2003,  would  be  0.8 
percentage  points.  The  projected  market 
basket  increase  for  this  3-month  period 
(0.8  percent)  was  already  included  in 
the  FY  2003  standard  Federal  rate  and, 
therefore,  needed  to  be  deducted  from 
the  projected  market  basket  increase  for 
the  12-month  period  ef  July  1,  2003,    • 
through  June  30,  2004  (3.3  percent),  in 
order  to  account  for  the  proposed 
change  in  the  update  cycle.  Therefore,  - 
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in  the  March  7,  2003,  proposed  rule  (68 
FR  11248).  based  on  Global  Insights' 
^formerly  DRI-WEFA)  fourth  quarter 
2002  forecast  of  the  proposed  revised 
and  rebased  FY  1997-based  excluded 
hospital  with  capital  market  basket  we 
proposed  an  update  of  2.5  percent  for 
die  2004  LTCH  PPS  rate  year. 

We  received  no  comments  on  our 
proposed  methodology  for  calculating 
the  market  basket  increase  for  the  2004 
LTCH  PPS  rate  year.  Therefore, 
consistent  with  our  historical  practice  of 
estimating  market  basket  increases, 
based  on  Global  Insights'  (formerly  DRI- 
WEFA)  first  quarter  2003  forecast  of  the 
revised  and  rebased  FY  1997-based 
excluded  hospital  with  capital  market 
basket,  in  this  final  rule  using  the 
methodology  described  above,  we 
determined  an  update  of  2.5  percent  (as 
shown  in  Table  IV.  below)  for  the  2004 
LTCH  PPS  rate  year. 

Table  IV.— Calculation  of  Market 
Basket  Increase  for  the  2004 
LTCH  Prospective  Payment  Sys- 
tem Rate  Year 


Full  12-month  market  t>asket  wltti 
cap«tal  increase  

Adjustment  for  the  change  in  the 
update  cycle* 

2004  rate  year  market  basket  in- 
crease"   


Percent 


3.3 

-0.8 

2.5 


*  Projected  oarket  basket  increase  for  tfie  3- 
month  period  of  July  1,  2003,  through  Sep- 
tember 30,  2003,  already  included  in  the  FY 
2003  standard  Federal  rate. 

*•  Projected  market  basket  increase  for  the 
12-month  period  of  July  1,  2003,  through  June 
30,  2004.  from  FY  2003. 

In  addition,  as  we  discussed  in  the 
March  7,  2003,  proposed  rule  (68  FR 
11248),  based  on  the  best  available  data 
for  194  LTCHs,  we  estimated  that  LTCH 
prospective  payment  system  payments 
woidd  be  approximately  $1,960  billion 
for  die  proposed  2004  LTCH  PPS  rate 
year.  Furthermore,  as  we  discussed  in 
die  August  30,  2002,  final  rule  (67  FR 
56027),  we  proposed  that  the  proposed 
change  to  the  annual  update  of  the  FY 
2003  factors  and  rates  from  a  rate  year 
beginning  October  1,  2003,  to  a  rate  year 
beginning  July  1,  2003,  would  maintain 
budget  neutr^ty.  In  that  same  final 
nde,  we  explained  that,  as  required  by 
statute,  total  estimated  LTCH  PPS 
payments  in  FY  2003  will  equal 
estimated  payments  that  would  have 
been  made  under  the  reasonable  cost- 
based  principles  if  the  LTCH  PPS  were 
not  implemented.  Therefore,  in  order  to 
maintain  budget  neutrality  for  the 
proposed  change  in  the  rate  update 
cycle,  in  the  March  7,  2003,  proposed 


rule  (68  FR  11248),  under  proposed 
§412.523(c)(3)(ii),  we  proposed  to 
adjust  the  standard  Federal  rate  by  a 
factor  of  0.997  (($1 .960  billion  -  $5.66 
million)/$1.960  billion)  or  -0.003  to 
accoimt  for  the  resulting  additional  cost 
of  $5.66  million  to  the  FY  2003  Federal 
budget  that  we  estimated  based  on  the 
most  recent  data  for  the  3-month  period 
from  Jidy  1,  2003,  through  September 
30,  2003.  Also,  in  that  same  proposed 
rule,  we  proposed  to  revise  this 
adjustment  factor  in  this  final  rule  based 
on  the  best  available  data. 

In  this  final  rule,  based  on  the  best 
available  data  for  194  LTCHs,  we 
estimated  that  LTCH  prospective 
payment  system  payments  would  be 
approximately  $1,960  billion  for  the 
2004  LTCH  PPS  rate  year.  As  we 
proposed  in  the  March  7,  2003, 
proposed  rule  (68  FR  11248),  die 
proposed  change  to  the  annual  update 
of  the  FY  2003  factors  and  rates  from  a 
rate  year  beginning  October  1,  2003,  to 
a  rate  year  beginning  July  1,  2003, 
would  be  budget  neutral  because,  as  we 
noted  above,  total  estimated  LTCH  PPS 
payments  in  FY  2003  must  equal 
estimated  payments  that  would  have 
been  made  under  the  reasonable  cost- 
based  principles,  if  the  LTCH  PPS  were 
not  implemented.  Therefore,  in  order  to 
maintain  budget  neutrality  for  the 
change  in  the  rate  update  cycle,  in  this 
final  rule  based  on  updated  data  and  the 
final  policies  discussed  in  this  final 
rule,  imder  §412.523(c)(3)(ii),  we  have 
adjusted  the  2004  LTCH  PPS  rate  year 
standard  Federal  rate  by  a  factor  of 
0.997  (($1,960  billion -$5.68  million)/ 
$1,960  billion)  or  -0.003  to  accoimt  for 
the  resulting  additional  cost  of  $5.68 
million  to  the  FY  2003  Federal  budget 
that  we  estimated  based  on  the  most 
recent  data  for  the  3-month  period  from 
July  1,  2003.  through  September  30, 
2003,  for  194  LTCHs. 

In  the  March  7,  2003,  proposed  rule 
(68  FR  11248),  we  proposed  to  update 
the  current  standard  Federal  rate 
($34,956.15)  established  in  the  August 
30,  2002.  final  rule  (67  FR  56033)  by  2.2 
percent  (2.5  percent  minus  0.3  percent) 
for  discharges  paid  under  the  LTCH  PPS 
that  occiu  on  or  after  July  1,  2003, 
through  June  30,  2004.  The  proposed 
update  represented  the  most  recent 
estimate  of  the  increase  in  the  excluded 
hospital  with  capital  market  basket  for 
the  proposed  2004  LTCH  PPS  rate  year, 
adjusted  by  the  above  described  factor 
to  transition  to  the  proposed  change  in 
the  rate  update  cycle  to  July  1 ,  and  is 
based  on  the  best  available  data  for  194 
LTCHs. 

Comment:  One  commenter  stated  that 
the  proposed  2.2  percent  increase  in  the 
LTCH  PPS  standard  Federal  rate  from 


$34,956.15  to  $35,726.64  does  not 
reflect  the  inflation  of  input  hospital 
costs. 

Response:  As  noted  above,  the 
proposed  update  of  2.2  percent  was 
based  on  the  most  recent  estimate  of  the 
increase  in  the  proposed  excluded 
hospital  with  capital  market  basket  for 
the  proposed  2004  LTCH  PPS  rate  year, 
adjusted  as  explained  above  to 
transition  to  the  proposed  change  in  the 
rate  update  cycle  to  Jidy  1 .  The 
proposed  update  and  adjustment  were 
based  on  the  best  available  data  for  194 
LTCHs  contained  in  our  database.  The 
most  recent  estimate  of  the  increase  in 
the  excluded  hospital  with  capital 
market  basket  for  die  2004  LTCH  PPS 
rate  year  was  determined  in  a  manner 
that  is  consistent  with  our  historical 
practice  of  estimating  market  basket 
increases  for  other  Medicare  prospective 
payment  systems  (inpatient  acute  care 
hospitals,  IRFs,  SNFs,  and  HHAs),  that 
is,  using  Global  Insights'  (formerly  DRI- 
WEFA)  most  recent  forecast  of  the 
applicable  PPS  market  basket. 
Furthermore,  we  believe  it  is 
appropriate  to  adjust  the  most  recent 
estimate  of  the  1 2-month  increase  in  the 
LTCH  PPS  market  basket  for  July  1 . 
2003,  through  June  30,  2004,  because  as 
we  explained  above,  the  FY  2003 
standard  Federal  rale  ($34,956.15) 
already  includes  inflation  for  the  3- 
month  period  from  July  1,  2003,  through 
September  30,  2003.  Thus,  the  projected 
market  basket  increase  for  this  3-month 
period  needs  to  be  deducted  from  the 
projected  market  basket  increase  for  the 
12-month  period  of  July  1,  2003. 
through  June  30,  2004. 

In  addition,  as  we  explained  above,  it 
is  necessary  that  the  market  basket 
increase  be  further  adjusted  so  that  the 
proposed  change  in  updating  the  FY 
2003  rate  3  months  early  (July  1.  2003. 
instead  of  October  1.  2003)  be  budget 
neutral,  as  mandated  by  section  123  of 
Public  Law  10&-113  (that  is,  total 
estimated  LTCH  PPS  payments  in  FY 

2003  will  equal  estimated  payments  that 
would  have  been  made  under  the 
reasonable  cost-based  principles  if  the 
LTCH  PPS  were  not  implemented). 
Therefore,  we  believe  that  the  proposed 
methodology  for  determining  the 
proposed  2.2  percent  update  for  the 

2004  LTCH  PPS  rate  year  is  appropriate. 
Comment:  A  few  commenters  stated 

that  the  proposed  2004  LTCH  PPS  rate 
year  standardized  amount  of  $35,726.64 
is  based  on  the  identification  of  costs 
related  to  short-stay  outlier  cases  which 
have  been  derived  from  cost-to-charge 
ratios  that  do  not  account  for  the 
proposed  change  to  the  short-stay 
oudier  policy  under  proposed  §412.529. 
Specifically,  in  the  March  7,  2003, 


proposed  rule  (68  FR  11253),  we 
proposed  that  fiscal  intermediaries 
would  use  either  the  most  recently 
setUed  cost  report  or  most  recent 
tentative  settied  cost  report,  whichever 
is  later,  in  determining  a  LTCH's  cost- 
to-charge  ratio  used  in  determining 
short-stay  outlier  payments.  We  also 
proposed,  in  that  same  proposed  rule, 
that  the  applicable  statewide  average 
cost-to-charge  ratio  would  only  be 
applied  ^yhen  a  LTCH's  cost-to-chai^e 
ratio  exceeds  the  ceiling  (but  not  when 
a  LTCH's  cost-to-charge  ratio  falls  below 
the  floor).  The  commenters  express 
concern  that  the  proposed  change  to  the 
short-stay  outlier  policy  is  not  reflected 
in  the  proposed  2004  LTCH  PPS  rate 
year  standard  Federal  rate  and, 
therefore,  CMS  fails  to  maintain  budget 
neutrality. 

In  addition,  one  of  the  commenters 
noted  that  the  cost-to-charge  ratio  data 
posted  on  the  web  for  the  2004  rate  year 
proposed  rule  (published  on  March  7, 
2003,  in  the  Federal  Register)  differed 
for  many  LTCHs  from  the  cost-to-charge 
ratio  data  posted  on  the  web  for  the  FY 

2003  final  rule  (published  August  30, 
2002,  in  the  Federal  Register).  The 
commenter  believes  that  the  observed 
change  in  the  LTCHs'  cost-to-charge 
ratios  is  due  to  the  proposed  change  to 
allow  fiscal  intermediaries  to  use  either 
the  most  recenUy  settled  cost  report  or 
most  recent  tentative  setded  cost  report, 
whichever  is  later,  in  computing  a 
LTCH's  cost-to-charge  ratio  used  to 
determine  both  short-stay  oudier  and 
high-cost  oudier  payments. 

Response:  The  commenters  have 
raised  concerns  that  we  have  not  taken 
into  account  the  proposed  changes  to 
the  policies  for  determining  short-stay 
and  high-cost  oudier  payments  in 
calculating  the  proposed  update  to  the 
standard  Federal  rate  for  the  proposed 

2004  LTCH  PPS  rate  year.  As  we  discuss 
in  greater  detail  below  in  section 
Vn.B.3.  of  this  preamble,  at  this  time, 
the  finalized  changes  to  the  proposed 
high-cost  oudier  and  short-stay  oudier 
policies  presented  in  the  March  7,  2003, 
proposed  rule  (68  FR  11250-11253)  are 
not  yet  effective.  Accordingly,  in 
establishing  the  final  update  factor  for 
the  2004  LTCH  PPS  rate  year  iftdiis 
final  rule,  we  used  the  high-cost  oudier 
and  short-stay  oudier  policies 
established  in  the  August  30,  2002,  final 
rule  (67  FR  55995-56000  and  56022- 
56027). 

Nevertheless,  based  on  the  comments, 
there  appears  to  be  a  misconception 
among  the  commenters  regarding  the 
methodology  for  updating  the  LTCH 
PPS  standard  Federal  rate.  While  we  are 
not  finalizing  the  proposed  changes  to 
the  outlier  policies  in  this  final  rule,  we 


believe  that  it  is  important  to  clarify  the 
methodology  used  in  the  March  7,  2003, 
proposed  rule  to  determine  the 
proposed  update  factor  for  the  proposed 
2004  LTCH  PPS  rate  year. 

In  the  August  30,  2002,  final  rule,  we 
established  at  §412.523(c)(3)(ii)  that  for 
fiscal  years  after  FY  2003,  we  update  the 
standard  Federal  rate  annually  to  adjust 
for  the  most  recent  estimate  of  the 
projected  increases  in  prices  for  LTCH 
inpatient  hospital  services.  That  is,  for 
years  after  FY  2003,  the  annual  update 
to  die  LTCH  PPS  standard  Federal  rate 
will  be  equal  to  the  percentage  change 
in  the  excluded  hospital  with  capital 
market  basket. 

In  determining  the  proposed  update 
for  the  proposed  2004  LTCH  PPS  rate 
year,  we  adjusted  the  projected 
proposed  LTCH  market  basket  increase 
in  order  to  maintain  budget  neutrality 
(in  addition  to  an  adjustment  to  account 
for  the  transition  to  the  proposed  change 
in  die  LTCH  PPS  rate  year)  by 
accounting  for  the  estimated  increase  in 
payments  during  the  remainder  of  FY 
2003  Guly  1,  2003,  through  September 
30,  2003)  that  would  resuU  from 
updating  the  factors  and  rates  3  months 
early  (July  1,  2003,  instead  of  October  i; 
2003).  This  budget  neutrality 
adjustment  to  the  proposed  rate  update 
included  the  effect  of  the  proposed 
increase  in  the  LTCH  PPS  standard 
Federal  rate,  the  effect  of  proposed 
(;hange  in  the  wage  index  values,  and 
the  effect  of  the  proposed  change  in  the 
short-stay  oudier  policy  and  high-cost 
oudier  policy  (specifically  the 
elimination  of  assigning  die  statewide 
average  cost-to-charge  ratio  when  a 
LTCH's  cost-to-charge  ratio  falls  below 
the  floor). 

As  we  discussed  in  the  March  7,  2003, 
proposed  nde  (68  FR  11251),  in 
calcidating  short-stay  outlier  and  high- 
cost  outlier  payments  we  currendy  use 
cost-to-clferge  ratios  based  on  the  latest 
available  cost  report  data  from  HCRIS 
and  corresponding  MedPAR  claims  data 
from  FYs  1998,  1999,  and  2000.  In  some 
cases  the  latest  available  cost  report  data 
frtim  HCRIS  is  frtim  setded  cost  reports; 
however,  in  other  instances,  the  latest 
available  cost  report  data  from  HCRIS  is 
frtim  "as  submitted"  cost  reports.  Since 
the  universe  of  LTCHs  is  relatively 
small  and  the  substantial  increase  in  the 
number  of  LTCHs  is  fairly  recent,  due  to 
the  lag  time  in  the  cost  report  setdement 
and  the  availability  of  cost  report  data 
in  HCRIS,  we  used  cost-to-charge  ratios 
based  on  as  submitted  cost  report  data 
if  settled  cost  report  data  were  not 
available.  Since,  as  we  noted  above,  the. 
data  used  to  compute  LTCH  cost-to- 
charge  ratios  was  generated  prior  to  the 
implementation  of  the  LTCH  PPS  (when 


the  use  of  charges  was  not  as  germane), 
we  believe  that  the  difference  between 
a  LTCH's  cost-to-charge  ratio  computed 
from  the  latest  settled  cost  report  and  a 
LTCH's  cost-to-charge  ratio  computed 
from  the  latest  tentative  settled  cost 
report  is  immaterial  for  most  LTCHs, 
and,  therefore,  would  not  have  a 
significant  impact  on  payment 
estimates. 

The  commenter  is  mistaken  as  to  the 
reason  behind  the  change  in  the  cost-to- 
charge  ratio  data  posted  on  the  web 
from  the  FY  2003  final  rule  (published 
August  30,  2002,  in  the  Federal 
Register)  to  the  2004  LTCH  PPS  rate 
year  proposed  rule  (published  on  March 
7,  2003,  in  the  Federal  Register).  As 
discussed  above,  this  change  in  LTCHs' 
cost-to-charge  ratios  is  not  a  result  of 
applying  the  proposed  change  to  allow 
fiscal  intermediaries  to  use  either  the 
most  recently  setded  cost  report  or  most 
recent  tentative  settled  cost  report, 
whichever  is  later,  in  determining  a 
LTCH's  cost-to-charge  ratio.  We  note 
instead  that  the  change  in  the  LTCH 
cost-to-charge  ratios  observed  by  the 
commenter  is  a  result  of  using  more 
updated  data  between  the  development 
of  the  August  30,  2002,  final  rule  and 
the  March  7,  2003,  proposed  rule.  For    ■ 
example,  LTCHs  that  previously  only 
had  FY  1998  data  available  for  the  FY 
2003  final  rule  may  now  have  FY  1999 
or  FY  2000  data  available.  Similarly. 
LTCHs  that  previously  only  had  as 
submitted  cost  report  data  available  for 
the  FY  2003  final  rule  may  now  have 
settled  cost  report  data  available. 
Therefore,  we  do  not  believe  that  a 
change  in  our  methodology  for  updating 
the  standard  Federal  rate  for  the  2004 
LTCH  PPS  rate  year  is  warranted. 

In  this  final  rule,  we  updated  the 
current  standard  Federal  rate 
($34,956.15)  established  in  the  August 
30,  2002,  final  rule  (67  FR  56033)  by  2.2 
percent  (2.5  percent  minus  0.3  percent) 
for  discharges  paid  under  the  LTCH  PPS 
that  occur  on  or  after  July  1,  2003, 
through  June  30,  2004.  "This  update 
represents  the  most  recent  estimate  of 
the  increase  in  the  excluded  hospital 
with  capital  market  basket  for  the  2004 
LTCH  PPS  rate  year,  adjusted  to  accoujit 
for  the  change  in  the  rate  update  cycle 
to  July  1 ,  and  is  based  on  the  best 
available  data  for  194  LTCHs. 

2.  Standard  Federal  Rate  for  the  2004 
LTCH  PPS  Rate  Year 

In  the  August  30,  2002.  LTCH  PPS 
final  rule  (67  FR  56033).  we  established  , 
a  standard  Federal  rate  of  $34,956. 15 
based  on  the  best  available  data  and 
policies  established  in  that  final  rule.  In 
the  March  7,  2003,  proposed  rule  (68  FR 
11248),  for  the  proposed  2004  LTCH 
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PPS  rate  year,  we  proposed  a  standard 
Federal  rate  of  $35,726.64.  Since  the 
proposed  standard  Federal  rate  has 
already  been  adjusted  for  differences  in 
case-mix,  wages,  cost-of-living,  and 
high-cost  outlier  payments,  we  did  not 
propose  any  additional  adjustments  in 
the  proposed  standard  Federal  rate  for 
these  factors. 

In  this  final  rule,  we  are  establishing 
a  standard  Federal  rate  of  $35,726.18  for 
the  2004  LTCH  PPS  rate  year.  Since  the 
2004  LTCH  PPS  rate  year  standard 
Federal  rate  has  already  been  adjusted 
for  differences  in  case-mix,  wages,  cost- 
of-living,  and  high-cost  outlier 
payments,  we  did  not  make  any 
additional  adjustments  in  the  standard 
Federal  rate  for  these  factors. 


C.  Calculation  of  LTCH  Prospective 
Payments  for  the  2004  LTCH  PPS  Rate 
Year 

The  basic  methodology  for 
determining  prospective  payment  rates 
for  LTCH  inpatient  operating  and 
capital-related  costs  is  set  forth  in 
§412.515  through  §412.532.  In 
accordance  with  §  412.515,  we  assign 
appropriate  weighting  factors  to  each 
LTC-DRG  to  reflect  the  estimated 
relative  cost  of  hospital  resoiux:es  used 
for  discharges  within  that  group  as 
compared  to  discharges  classified 
within  other  groups.  The  amount  of  the 
prospective  payment  is  based  on  the 
standard  Federal  rate,  established  under 
§412.523,  and  adjusted  for  the  LTC- 
DRG  relative  weights,  differences  in  area 
wage  levels,  cost-of-living  in  Alaska  and 


Hawaii,  high-cost  outliers,  and  other 
special  payment  provisions  (short-stay 
outliers  under  §  412.529  and  interrupted 
stays  under  §412.531).  In  accordance 
with  §412.533,  during  the  5-year 
transition  period,  payment  is  based  on 
the  applicable  transition  blend 
percentage  of  the  adjusted  Federal  rate 
and  the  reasonable  cost-based  payment 
rate  unless  the  LTCH  makes  a  one-time 
election  to  receive  payment  based  on 
100  percent  of  the  Federal  rate.  .A  LTCH 
defined  as  "new"  under  §  412.23(e)(4)  is 
paid  based  on  100  percent  of  the  Federal 
rate  with  no  blended  transition 
payments  (§  412.533(d)).  As  discussed 
in  the  August  30,  2002,  final  rule  and  in 
accordance  with  §412. 533(a),  the 
applicable  transition  blends  are  as 
follows: 


Cost  reporting  periods  beginning  on  or  after 


October  1,  2002 

October  1,  2003 .'. • 

October  1,  2004 : 

October  1,  2005 : 

October  1,2006 »•• 


Reasonat>le 

cost-t>ased 

payment  rate 

percentage 


80 
60 
40 
20 
0 


Accordingly,  for  cost  reporting 
periods  that  begin  during  FY  2003  (that 
is,  on  or  after  October  1,  2002,  and 
before  September  30,  2003],  blended 
payments  under  the  transition 
methodology  are  based  on  80  percent  of 
the  LTCH's  reasonable  cost-based 
payment  rate  and  20  percent  of  the 
adjusted  Federal  rate.  For  cost  reporting 
periods  that  begin  during  FY  2004  (that 
is,  on  or  after  October  1 ,  2003,  and 
before  September  30,  2004),  blended 
payments  imder  the  transition 
methodology  will  be  based  on  60 
percent  of  the  LTCH's  reasonable  cost- 
based  principles  rate  and  40  percent  of 
the  adjusted  Federal  rate. 

1.  Adjustment  for  Area  Wage  Levels 

Under  the  authority  of  section  307(b) 
of  Public  Law  106-554,  we  established 
an  adjustment  to  accoiuit  for  differences 
in  LTCH  area  wage  levels  under 
§  412.525(c)  using  the  labor-related 
share  estimated  by  the  excluded 
hospital  market  basket  with  capital  and 
wage  indices  that  were  computed  using 
wage  data  from  inpatient  acute  care 
hospitals  without  regard  to 
reclassification  under  section  1886(d)(8) 
or  section  1886(d)(10)  of  the  Act. 
Furthermore,  as  we  discussed  in  the 
August  30,  2002,  final  rule  (67  FR 
56015-56019),  we  established  a  5-year 
transition  to  the  full  wage  adjustment. 
For  cost  reporting  periods  beginning  on 


or  after  October  1,  2002,  and  before 
September  30,  2003  (FY  2003),  the 
applicable  LTCH  wage  index  value  is 
one-fifth  of  the  full  FY  2002  acute  care 
hospital  inpatient  wage  index  data, 
without  taking  into  account  geographic 
reclassification  under  section  1886(d)(8) 
and  section  1886(d)(10)  of  the  Act. 

In  that  same  final  rule  (67  FR  56018), 
we  stated  that  we  would  continue  to 
reevaluate  LTCH  data  as  they  become 
available  and  would  propose  to  adjust 
the  phase-in  if  subsequent  data  support 
a  change.  As  we  stated  in  the  March  7, 
2003,  proposed  rule  (68  FR  11249), 
because  the  LTCH  PPS  was  only 
recently  implemented,  sufficient  new 
data  have  not  been  generated  that  would 
enable  us  to  conduct  a  comprehensive 
reevaluation  of  the  appropriateness  of 
adjusting  the  phase-in.  However,  we 
reviewed  the  most  recent  data  available 
and  did  not  find  any  evidence  to 
support  a  change  in  the  5-year  phase-in 
of  the  wage  index.  Therefore,  in  the 
March  7,  2003,  proposed  rule,  we  did 
not  propose  to  adjust  the  phase-in  of  the 
wage  index  adjustment  at  this  time. 

Comment:  One  commenter  requested 
that  we  reconsider  accelerating  the 
phase-in  of  the  wage  index  adjustment. 

Response:  As  we  stated  above, 
because  the  LTCH  PPS  was  only 
recently  implemented,  sufficient  new 
data  have  not  been  generated  that  would 
enable  us  to  conduct  a  comprehensive 


reevaluation  of  the  appropriateness  of 
adjusting  the  phase-in.  For  this  final 
rule,  we  reviewed  the  most  recent  data 
available  again  and  still  did  not  find  any 
evidence  to  support  a  change  in  the  5- 
year  phase-in  of  the  wage  index. 
Therefore,  in  this  final  rule,  we  are  not 
revising  the  phase-in  of  the  wage  index 
adjustment. 

In  addition,  as  we  discussed  in  the 
March  7,  200^,  proposed  rule  (68  FR 
11249),  the  5-year  phase-in  of  the  wage 
index  would  not  be  affected  by  the 
proposed  establishment  of  a  LTCH  PPS 
rate  year  of  July  1  to  Jime  30.  Instead, 
the  5-year  phase-in  of  the  wage  index 
established  in  the  August  30,  2002  final 
rule  (67  FR  56018)  will  continue  to 
follow  the  Federal  fiscal  year.  That  is, 
for  cost  reporting  periods  beginning  on 
or  after  October  1,  2003,  and  before 
September  30,  2004  (FY  2004;  the 
second  year  of  the  phase-in),  the 
applicable  LTCH  wage  index  will  be 
two-fifths  of  the  applicable  LTCH  PPS 
index  values  discussed  below.  However, 
as  we  stated  in  that  same  proposed  rule, 
we  will  reevaluate  LTCH  data  as  they 
become  available  and  propose  to  adjust 
the  phase-in  if  subsequent  data  support 
a  change. 

As  we  noted  above,  we  have  not 
found  any  evidence  to  support  a  change 
in  the  5-year  phase-in  of  the  wage  index 
adjustment  at  this  time.  Therefore,  we 
are  not  adopting  the  commenter's 


recommendation  and  we  are  not 
revising  the  phase-in  to  the  wage  index 
adjustment  in  this  final  rule. 

Section  412.525(c)  provides  that  the 
adjustment  to  account  for  differences  in 
area  wage  levels  is  made  by  multiplying 
the  labor-related  portion  of  the  Federal 
rate  by  the  appropriate  wage  index 
value  for  the  area  in  which  the  LTCH  is 
physically  located.  In  the  August  30, 
2002,  final  rule  (67  FR  56018),  based  on 
the  best  available  data  at  that  time,  we 
stated  that  the  wage  index  adjustment  is 
based  on  the  FY  2002  inpatient  acute 
care  hospital  wage  index  data  without 
taking  into  accoimt  geographic 
reclassification  under  section  1886(d)(8) 
and  section  1886(d)(10)  of  the  Act.  In 
the  March  7,  2003,  proposed  rule,  for 
the  2004  LTCH  PPS  rate  year,  we 
proposed  that  the  wage  index 
adjustment  provided  for  imder 
§  412.525(c)  be  based  on  the  most  recent 
available  acute  care  hospital  inpatient 
wage  data,  that  is,  the  same  data  used 
to  compute  the  FY  2003  acute  care 
hospital  inpatient  wage  index  without 
taking  into  account  geographic 
reclassification  imder  section  1886(d)(8) 
and  section  1886(d)(10)  of  the  Act.  As 
we  noted  above,  we  proposed  that  the 
5-year  phase-in  of  the  wage  index 
adjustment  would  not  be  affected  by  the 
proposed  change  in  the  LTCH  PPS  rate 
update  cycle  and  will  continue  to  be 
based  on  the  Federal  fiscal  year. 
However,  we  proposed  to. update  the 
data  used  to  compute  the  emnual  wage 
index  values  on  the  2004  LTCH  PPS  rate 
year  cycle  (July  through  Jime). 

Comment:  A  few  commenters  stated' 
that  our  proposal  to  update  the  data 
used  to  compute  wage  index  values 
according  to  the  LTCH  PPS  rate  year 
(July  1st)  would  cause  LTCHs  whose 
cost  reporting  periods  do  not  align  with 
the  LTCH  rate  year  to  have  to  make  two 
wage  index  changes  per  year  during  the 
5-year  phase-in  of  the  Wage  index 
adjustment.  In  addition  to  increasing 
provider  burden,  the  commenters  stated 
that  two  wage  index  changes  per  year 
would  also  introduce  the  potential  for 
pajonent  calculation  errors.  Thus,  the 
commenters  recommend  that  we  align 
the  phase-in  of  the  wage  index 
adjustment  and  the  update  of  the  data 
used  to  compute  the  wage  index  values 
to  coincide  with  the  LTCH  PPS  rate 
year. 

Response:  Adopting  the 
recommendation  of  the  commenters  to 
align  the  phase-in  of  the  wage  index 
adjustment  with  the  LTCH  PPS  rate  year 
Ouly  1st)  would  advance  the  5-year 
phase-in  of  the  wage  index  adjustment. 
For  instance,  if  the  phase-in  of  the  wage 
index  adjustment  were  to  change  for  all 
LTCHs  on  July  1st  (rather  than,  as 


required  under  current  language,  for 
cost-reporting  periods  beginning  on  or 
after  October  1st  each  year  during  the  5- 
year  phase-in  period),  LTCH's  with  an 
April  1st  cost  reporting  period  would 
receive  payments  based  on  Vsth  of  the 
wage  index  value  for  only  3  months 
(April  1,  2003,  through  Jime  30,  2003) 
before  changing  to  %th  of  the  wage 
index  on  July  1,  2003.  As  we  discussed 
in  the  August  30,  2002,  final  rule  (67  FR 
56018),  based  on  the  latest  available 
LTCH  data,  we  did  not  find  any 
statistical  evidence  that  showed  a 
significant  relationship  between  LTCHs' 
costs  and  their  geographic  location, 
therefore,  we  believed  that  it  was 
appropriate  to  transition  to  a  full  wage 
index  adjustment  over  a  5-year  period. 

As  we  discussed  in  the  March  7,  2003, 
proposed  rule  and  as  we  noted  above, 
because  the  LTCH  PPS  was  only 
recently  implemented,  sufficient  new 
data  have  not  been  generated  that  would 
enable  us  to  conduct  a  comprehensive 
reevaluation  of  the  appropriateness  of 
adjusting  the  phase-in.  However,  for  this 
final  rule  we  again  reviewed  the  most 
recent  data  available  and  we  still  did 
not  find  any  evidence  to  support  a 
change  in  the  5-year  phase-in  of  the 
wage  index.  Therefore,  as  stated  above, 
we  are  not  revising  the  phase-in  of  the 
wage  index  adjustment. 

Moreover,  we  believe  it  is 
inappropriate  to  accelerate  the  phase-in 
of  the  wage  index  adjustment  by 
adopting  the  conamenters' 
recommendation  to  align  the  phase-in  of 
the  wage  index  adjustment  with  the 
LTCH  PPS  rate  year.  As  we  noted  above, 
in  accordance  with  §  412.525(c),  the 
labor-related  portion  of  the  Federal  rate 
is  adjusted  by  the  applicable  wage  index 
value.  Because  the  proposed  labor- 
related  share  (72.612  percent)  is  lower 
then  the  existing  labor-related  share 
(72.885  percent)  established  in  the 
August  30,  2002,  final  rule,  LTCHs  with 
a  wage  index  of  less  than  1.0  would  be 
disadvantaged  by  the  acceleration  of  the 
phase-in  of  the  wage  index  adjustment 
that  would  result  if  we  were  to  align  the 
phase-in  of  the  wage  index  adjustment 
with  the  LTCH  PPS  rate  year. 

In  addition,  we  do  not  believe  that  the 
application  of  two  wage  index  changes 
per  year  during  the  5-year  phase-m  of 
the  wage  index  adjustment,  for  those 
LTCHs  whose  cost  reporting  periods  do 
not  align  with  the  LTCH  rate  year, 
would  result  in  an  additional  burden  or 
in  payment  errors  to  LTCHs.  We  do  not 
believe  LTCHs  would  be  additionally 
burdened  because  they  are  not  required 
to  provide  any  additional  information 
due  to  the  change  in  the  wage  index 
adjustment  during  their  cost  reporting 
period.  Also,  we  do  not  believe  payment 


errors  will  occur  because  both, the  wage 
index  data  and  the  phase-in  of  the  wage 
index  adjustment  are  automatically 
performed  in  the  PRICER  software  used 
by  fiscal  intermediaries  to  price  each 
LTCH  claim  based  on  the  date  of 
service. 

Therefore,  we  are  hot  adopting  the 
commenters'  suggestion  to  align  the 
phase-in  of  the  wage  index  adjustment 
and  the  update  of  the  data  used  to 
compute  the  wage  index  values  to 
coincide  with  the  LTCH  PPS  rate  year. 
The  phase-in  of  the  wage  index 
adjustment  will  continue  to  remain 
linked  to  each  LTCH's  cost  reporting 
period  beginning  on  or  after  October  1st 
each  year  during  the  5-year  phase-in 
period  and  the  update  of  the  data  used 
to  compute  the  wage  index  values  will 
correspond  with  the  LTCH  PPS  rate  year 
(that  is,  effective  beginning  on  July  1st 
each  year). 

For  example,  for  a  LTCH  with  a  cost 
reporting  period  from  January  1,  2003, 
through  December  31 ,  2003,  the  LTCH 
will  be  paid  using  one-fifth  of  the  wage 
index  value  for  its  entire  cost  reporting 
period.  For  the  first  6  months  of  that 
period  (January  1,  2003,  through  June 
30,  2003),  the  one-fifth  wage  index 
value  will  be  based  on  the  same  data 
used  to  compute  the  FY  2002  acute  care 
hospital  inpatient  wage  index  without 
taking  into  account  geographic 
reclassifications  under  sections  > 

1886(d)(8)  and  (d)(10)  of  the  Act  as 
established  in  the  August  30,  2002,  final 
rule  (67  FR  56018)  and  shown  in  Tables 
1  and  2  of  the  Addendum  to  that  same 
final  rule  (67  FR  56057-56075).  Under 
the  policy  we  are  establishing  in  this 
final  rule  to  update  the  data  used  to 
compute  the  LTCH  PPS  wage  index 
values  for  July  1,  2003,  through  June  30, 
2004,  for  the  next  6  months  (July  1, 

2003,  through  December  31,  2003)  that 
LTCH  will  still  be  paid  using  one-fifth 
of  the  wage  index  value,  but  the  wage 
index  value  will  now  be  computed 
using  the  same  data  used  to  compute  the 
FY  2003  acute  care  hospital  inpatient 
wage  index  without  taking  into  account 
geographic  recleissifications  under 
sections  1886(d)(8)  and  (d)(10)  of  the 
Act  (as  shown  in  Tables  1  and  2  of  the 
Addendum  to  this  final  rule).  In  this 
example,  for  that  LTCH's  subsequent 
cost  reporting  period  from  January  1 , 

2004,  through  December  31,  2004,  that 
LTCH  will  be  paid  using  the  two-fifth 
wage  index  value.  For  the  first  6  months 
of  that  period  (January  1 ,  2004,  through    . 
June  30,  2004),  the  two-fifths  wage 
index  value  will  be  based  on  the  same 
data  used  to  compute  the  FY  2003  acute 
care  hospital  inpatient  wage  index 
without  taking  into  account  geographic 
reclassifications  under  sections 
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1886(d)(8)  and  (d)(10)  of  the  Act,  as 
shown  in  Tables  1  and  2  of  the 
Addendum  to  this  final  rule. 

In  the  August  30.  2002.  final  rule  (67 
FR  56018).  for  FY  2003  we  used  the 
same  data  used  to  compute  the  FY  2002 
acute  care  hospital  inpatient  wage  index 
without  taking  into  account  geographic 
reclassifications  under  sections 
1886(d)(8)  and  (d)(10)  of  the  Act.  The 
same  data  is  also  used  in  the  IRF  FPS 
and  the  SNF  FPS.  As  we  discussed  in 
the  August  30,  2002,  final  rule  (67  FR 
56019),  since  hospitals  that  are 
excluded  from  the  IPPS  are  not  required 
to  provide  wage-related  information  on 
the  Medicare  cost  report  and  we  would 
need  to  establish  instructions  for  the 
collection  of  such  LTCH  data  in  order  to 
establish  a  geographic  reclassification 
adjustment  under  the  LTCH  PPS,  the 
wage  adjustment  established  under  the 
LTCH  PPS  is  based  on  a  LTCH's  actual 
location  without  regard  to  the  urban  or 
riiral  designation  of  any  related  or 
affiliated  provider.  In  this  final  rule,  we 
are  establishing  that  for  the  2004  LTCH 
PPS  rate  year,  the  same  data  used  to 
compute  the  FY  2003  acute  care 
hospital  inpatient  wage  index  without 
taking  into  account  geographic 
reclassifications  under  sections 
1886(d)(8)  and  (d)(10)  of  the  Act  will  be 
used  to  determine  the  applicable  wage 
index  values  under  the  LTCH  PPS, 
because  it  is  the  most  recent  available 
complete  data.  This  is  the  same  wage 
data  that  were  used  to  compute  the  FY 
2003  wage  indices  ciurently  used  under 
the  IPPS.  The  final  LTCH  wage  index 
values  for  July  1,  2003,  through  June  30, 
2004,  are  shown  in  Table  1  (forXuban 
areas)  and  Table  2  (for  rural  areas)  in  the 
Addendum  to  this  final  rule. 

As  noted  above,  for  cost  reporting 
periods  beginning  on  or  after  October  1 , 

2002,  and  before  September  30,  2003 
(FY  2003),  the  labor  portion  of  the 
standard  Federal  rate  is  adjusted  by  one- 
fifth  of  the  applicable  wage  index  value 
(that  is,  for  LTCH  PPS  discharges  on  or 
after  July  1,  2003,  through  June  30, 
2004,  one-fifth  of  the  full  FY  2003  acute 
care  hospital  inpatient  wage  index  data, 
without  taking  into  account  geographic 
reclassifications  under  sections 
1886(d)(8)  and  (d)(10)  of  the  Act).  For 
cost  reporting  periods  beginning  on  or 
after  October  1,  2003,  and  before 
October  1 ,  2004  (FY  2004),  the  LTCH 
wage  index  is  two-fifths  of  the  • 
applicable  wage  index  value.  Therefore, 
for  LTCHs  with  cost  reporting  periods 
beginning  on  or  after  October  1,  2003, 
through  September  30,  20Q4,  for 
discharges  occurring  on  or  after  July  1, 

2003,  through  June  30,  2004.  the  labor 
portion  of  the  standard  Federal  rate  is 
adjusted  by  two-fifths  of  the  full  FY 


2003  acute  care  hospital  inpatient  wage 
index  data,  without  taking  into  account 
geographic  reclassification  under 
sections  1886(d)(8)  and  (d)(10)  of  the 
Act. 

In  conjimction  with  our  proposal  to 
revise  and  rebase  the  excluded  hospital 
with  capital  market  basket  from  an  FY 
1992  to  an  FY  1997  base  year  (as 
discussed  above  in  section  VIl.B.l.a.  of 
this  preamble),  in  the  March  7.  2003, 
proposed  rule  (68  FR  11249-11250),  we 
also  proposed  to  use  a  labor-related 
share  that  is  determined  based  on  the 
FY  1997-based  excluded  hospital  with 
capital  market  basket.  In  the  August  30, 
2002,  final  rule  (67  FR  56016),  we 
established  a  labor-related  share  of 
72.885  percent  based  on  the  relative 
importance  of  the  labor-related  share  of 
operating  and  capital  costs  of  the 
excluded  hospital  with  capital  market 
basket  with  an  FY  1992  base-year.  In  the 
March  7,  2003,  proposed  rule,  we 
proposed  a  labor-related  share  of  72.612 
percent  based  on  the  relative 
importance  of  the  labor-related  share  of 
operating  costs  (wages  and  salaries, 
employee  benefits,  professional  fees, 
postal  services,  and  all  other  labor- 
intensive  services)  and  capital  costs  in 
the  proposed  FY  1997  rebased  excluded 
hospital  with  capital  market  basket.  (For 
further  details  on  the  development  of 
the  proposed  labor  share  of  72.612 
percent,  refer  to  the  March  7,  2003, 
proposed  rule  (68  FR  11249-11250).) 

Comment:  Two  commenters  noted 
that  the  proposed  revising  and  rebasing 
of  the  LTCH  PPS  market  basket 
coincided  with  the  revisions  jnade  to 
the  IPPS  market  basket  for  FY  2003 
where  FY  1992  data  was  replaced  with 
FY  1997  data  and  other  proxies  used  to 
measure  changes  in  costs  were  replaced 
[see  the  August  1,  2002.  IPPS  final  rule; 
67  FR  50041-50042).  While  we  received 
no  comments  on  the  effect  of  the 
proposed  revising  and  rebasing  of  the 
LTCH  PPS  market  basket  on  the  LTCH 
PPS  update  factor,  the  commenters 
noted  that  the  proposed  change  imder 
the  LTCH  PPS.  resulted  in  a  decrease  to 
the  labor  share  from  72.885  percent  to 
72.612  percent,  while  under  the  IPPS, 
the  use  of  this  new  data  resulted  in  an 
increase  in  the  labor  share.  However, 
under  the  IPPS,  CMS  decided  not  to  use 
the  updated  data  pending  further 
analysis.  Thus,  the  commenters  believe 
that  a  change  in  the  labor  share  under 
the  LTCH  PPS  should  be  delayed, 
pending  the  results  of  the  analysis  being 
performed  under  the  IPPS. 

Response:  The  methodology  used  to 
determine  the  labor-related  share 
presented  in  the  March  7,  2003, 
proposed  rule  is  consistent  with  our 
historical  methodology  of  determining 


the  labor-related  share  in  the  past  for  the 
IPPS  meuket  basket  and  the  excluded 
hospital  market  basket,  which  is  the 
summation  of  cost  categories  from  the 
market  basket  deemed  to  vary.with  the 
local  labor  market.  The  concerns 
expressed  by  the  commenters  regarding 
the  proposed  revising  of  the  LTCH  PPS 
labor-related  share  are  the  same 
concerns  expressed  by  commenters  in  - 
the  August  1,  2002,  IPPS  final  rule  (67 
FR  50041-50042)  when  we  proposed  to 
revise  the  IPPS  market  basket  and  the 
excluded  hospital  market  basket.  In 
response  to  those  comments  in  that 
same  IPPS  final  rule,  we  stated  that  we 
are  in  the  process  of  conducting  further 
analysis  to  determine  the  most 
appropriate  methodology  for 
determining  the  labor-related  share. 

In  the  May  19,  2003,  IPPS  proposed 
rule  (68  FR  27226),  we  explain  that  we 
have  not  yet  completed  oiu  research 
into  the  appropriateness  of  this 
measure.  In  that  same  IPPS  proposed 
rule,  we  discuss  two  ways  that  we  are 
currently  reviewing  for  establishing  the 
labor-related  share — (1)  updating  the 
regression  analysis  that  was  done  when 
the  IPPS  was  originally  developed  and 
(2)  reevaluating  the  methodology  we 
currently  use  for  determining  the  labor- 
related  share  using  the  hospital  market 
basket.  While  each  of  these  alternatives 
have  strengths  and  weaknesses,  it  is  not 
clear  at  this  point  that  any  one 
alternative  is  superior  to  the  current 
methodology.  Thus,  we  want  to 
continue  researching  these  alternatives, 
in  part,  because  changing  from  the 
cxurent  labor  share  methodology  would 
impact  the  labor-related  shares  for  other 
Medicare  prospective  payment  systems, 
since  they  use  a  similar  methodology. 

Therefore,  we  agree  with  the 
commenter  that  it  would  be 
inappropriate  to  change  the  LTCH  PPS 
labor  share  until  the  results  of  this 
research  and  analysis  are  complete. 
Accordingly,  we  are  adopting  the 
commenters'  recommendation  and  the 
labor  share  for  the  2004  LTCH  PPS  rate 
year  will  remain  72.885  percent. 

2.  Adjustment  for  Cost-of-Living  in 
Alaska  and  Hawaii 

Under  §412. 525(b),  we  make  a  cost- 
of-living  adjustment  (COLA)  for  LTCHs 
located  in  Alaska  and  Hawaii  to  account 
for  the  higher  costs  incurred  in  those 
States.  In  the  March  7,  2003.  proposed 
rule  (68  FR  11250),  for  the  proposed 
2004  LTCH  PPS  rate  year,  we  proposed 
to  make  a  COLA  to  payments  for  LTCHs 
located  in  Alaska  and  Hawaii  by 
multiplying  the  standard  Federal 
payment  rate  by  the  appropriate  factor 
listed  in  Table  V.  below.  These  factors 
are  obtained  from  the.U.S.  Office  of 
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Persoimel  Management  (0PM).  In  ' 
addition,  in  that  same  proposed  rule  we 
stated  that  if  OPM  releases  revised 
COLA  factors  before  May  1,  2003,  we 
proposed  to  use  them  for  the 
development  of  payments  and  publish 
them  in  this  final  rule. 

The  OPM  has  not  released  revised 
COLA  factors  for  Alaska  and  Hawaii 
since  the  publication  of  the  March  7, 
2003,  proposed  rule.  We  received  no 
comments  on  the  proposed  COLA 
factors  for  Alaska  and  Hawaii  for  the 
2004  LTCH  PPS  rate  year.  Therefore, 
under  §  412.525(b),  we  are  finalizing  the 
COLA  factors  for  Alaska  and  Hawaii 
shovtm  below  in  Table  V.  for  the  2004 
LTCH  PPS  rate  year. 

Table   v.— Cost-of-Living   Adjust- 
.   MENT  Factors  for  Alaska  and 

Hawaii  Hospitals  for  the  2004 

LTCH  PPS  Rate  Year 


Alaska: 

All  areas 

Hawaii: 

Honolulu  County 

Hawaii  County  ... 

Kauai  County  .... 

Maui  County 

Kalawao  County 


1.25 

1.25 

1.165 

1.2325 

1.2375 

1.2375 


3.  Adjustment  for  High-Cost  Outliers 

Under  §41 2. 525(a).  we  make  an 
adjustment  for  additional  payments  for 
outlier  cases  that  have  extraordinarily 
high  costs  relative  to  the  costs  of  most 
discharges.  Providing  additional 
payments  for  outliers  strongly  improves 
the  accuracy  of  the  LTCH  PPS  in 
determining  resource  costs  at  the  patient 
and  hospital  level.  These  additional 
payments  reduce  the  financial  losses 
that  would  otherwise  be  caused  by 
treating  patients  who  require  more 
costly  care  and,  therefore,  reduce  the 
incentives  to  underserve  these  patients. 
We  set  the  outlier  threshold  before  the 
beginning  of  the  applicable  rate  year  so 
that  total  ouUier  pajmients  are  projected 
to  equal  8  percent  of  total  payments 
under  the  LTCH  PPS. 

Under  §  412.525(a),  we  make  outlier 
payments  for  any  discharges  if  the 
estimated  cost  of  a  case  exceeds  the 
adjusted  LTCH  PPS  payment  for  the 
LTC-DRG  plus  a  fixed-loss  amount.  The 
fixed-loss  amoimt  is  the  amount  used  to 
limit  the  loss  that  a  hospital  will  incur 
imder  an  ouUier  policy.  This  results  in 
Medicare  and  the  LTCH  sharing 
financial  risk  in  the  treatment  of 
extraordinarily  costly  cases.  The  LTCH's 
loss  is  limited  to  the  fixed-loss  amount 
and  the  percentage  of  costs  above  the 
marginal  cost  factor.  We  calculate  the 
estimated  cost  of  a  case  by  multiplying 
the  overall  hospital  cost-to-charge  ratio 


by  the  Medicare  allowable  covered 
charge.  In  accordance  with  §  412.525(a), 
we  pay  ouUier  cases  80  i>ercent  of  the 
difference  between  the  estimated  cost  of 
the  patient  case  and  the  oudier 
threshold  (the  siun  of  the  adjusted 
Federal  prospective  payment  for  the 
LTC-DRG  and  the  fixed-loss  amoimt). 

We  determine  a  fixed-loss  amount, 
that  is,  the  maximum  loss  that  a  LTCH 
can  incur  imder  the  LTCH  PPS  for  a 
case  with  unusually  high  costs  before 
the  LTCH  will  receive  any  additional 
payments.  We  calculate  the  fixed-loss 
amount  by  simulating  aggregate 
payments  with  and  without  an  oudier 
policy.  The  fixed  loss  amount  would 
result  in  estimated  total  outlier 
payments  being  projected  to  be  equal  to 
8  percent  of  projected  total  LTCH  PPS 
payments. 

Outlier  payments  under  the  LTCH 
PPS  are  determined  consistent  with  the 
IPPS  outlier  policy.  Currently,  under  the 
IPPS,  a  floor  and  a  ceiling  are  applied 
to  an  acute  care  hospital's  cost-to-charge 
ratio  and  if  the  acute  care  hospital's 
cost-to-charge  ratio  is  either  b«low  the 
floor  or  above  the  ceiling,  the  applicable 
statewide  average  cost-toK:harge  ratio  is 
assigned  to  the  acute  care  hospital. 
Similarly,  if  a  LTCH's  cost-to-charge 
ratio  is  below  the  floor  or  above  the 
ceiling,  currently  the  applicable 
statewide  average  cost-to-charge  ratio  is 
assigned  to  the  LTCH.  In  addition,  for 
LTCHs  for  which  we  are  unable  to 
compute  a  cost-to-charge  ratio,  we  also 
assign  the  applicable  statewide  average. 
Currentiy,  MedPAR  claims  data  and 
cost-to-charge  ratios  based  on  the  latest 
available  cost  report  data  from  HCRIS 
and  corresponding  MedPAR  claims  data 
are  used  to  establish  a  fixed-loss 
threshold  amount  under  the  LTCH  PPS. 

For  FY  2003,  based  on  FY  2001 
MedPAR  claims  data  and  cost-to-charge 
ratios  based  on  the  latest  available  data 
from  HCRIS  and  corresponding 
MedPAR  claims  data  from  FYs  1998  and 
1999,  we  established  a  fixed-loss 
amount  of  $24,450.  In  the  March  7, 
2003.49roposed  rule  (68  FR  11251),  for 
the  proposed  2004  LTCH  PPS  rate  year, 
we  proposed  to  continue  to  use  the 
March  2002  update  of  the  FY  2001 
MedPAR  claims  data  to  determine  a 
fixed-loss  threshold  that  would  result  in 
outlier  payments  projected  to  be  equal 
to  8  percent  of  total  payments,  based  on 
the  policies  described  in  that  proposed 
rule,  because  these  data  are  the  best  data 
available.  We  would  calculate  cost-to- 
charge  ratios  for  determining  the 
proposed  fixed-loss  amount  based  on 
the  latest  available  cost  report  data  in 
HCRIS  and  corresponding  MedPAR 
claims  data  from  FYs  1998, 1999,  and 
2000. 


In  the  March  7,  2003,  proposed  rule 
(68  FR  11251),  consistent  with  the 
proposed  outlier  policy  changes  for 
acute  care  hospitals  under  the  IPPS 
discussed  in  the  March  5,  2003,  IPPS 
high-cost  oudier  proposed  rule  (68  FR 
10424),  we  proposed  to  no  longer  assign 
the  applicable  statewide  average  cost-to- 
charge  ratio  when  a  LTCH's  cost-to- 
charge  ratio  falls  below  the  floor.  We 
proposed  this  policy  change  because,  as 
is  the  case  for  acute  care  hospitals,  we 
believe  LTCHs  could  arbitrarily  increase 
their  charges  in  order  to  maximize 
ouUier  payments.  Even  though  this 
arbitrary  increase  in  charges  should 
result  in  a  lower  cost-to-charge  ratio  in 
the  future  (due  to  the  lag  time  in  cost 
report  settlement),  currentiy  when  a 
L'TCH's  actual  cost-to-charge  ratio  falls 
below  the  floor,  the  LTCH's  cost-to- 
charge  ratio  would  be  raised  to  the 
applicable  statewide  average.  This 
application  of  the  statewide  average 
would  result  in  inappropriately  higher 
ouUier  payments.  Accordingly,  we 
proposed  to  apply  the  LTCH's  actual 
cost-to-charge  ratio  to  determine  the 
cost  of  the  case,  even  where  the  LTCH's 
actual  cost-to-charge  ratio  falls  below 
the  floor. 

Also,  in  the  March  7,  2003.  proposed 
rule  (68  FR  11251),  consistent  with  the 
proposed  policy  change  for  acute  care 
hospitals  imder  the  IPPS,  we  proposed 
under  §412. 525(a)(4),  by  cross- 
referencing  proposed  §412.84(i),  to 
continue  to  apply  the  apphcable 
statewide  average  cost-to-charge  ratio 
when  a  LTCH's  cost-to-charge  ratio" 
exceeds  the  ceiling  by  adopting  the 
proposed  policy  at  proposed 
§412.84(i)(l)(ii).  As  we  stated  in  that 
same  proposed  rule,  cost-to-charge 
ratios  above  this  range  are  probably  due 
to  faulty  data  reporting  or  entry,  and. 
therefore,  should  not  be  used  to  identify 
and  make  payments  for  ouUier  cases 
because  such  data  are  clearly  errors  and 
should  not  be  relied  upon.  In  addition, 
we  also  proposed  to  make  a  similar 
change  to  the  short-stay  outher  jpolicy  at 
§412.529.  Since  cost-to-charge  ratios  are 
also  used  in  determining  short-stay 
ouUier  payments,  the  rationale  for  that 
proposed  change  mirrors  that  for  high- 
cost  outliers. 

Therefore,  in  the  March  7,  2003, 
proposed  rule  (68  FR  11251),  consistent 
with  the  proposed  changes  to  the  IPPS 
outlier  policy,  in  determining  the 
proposed  fixed-loss  amount  for  the 
proposed  2004  LTCH  PPS  rate  year,  we 
proposed  to  use  only  the  current 
combined  operating  and  capital  cost-to- 
charge  ratio  ceiling  under  the  IPPS  of 
1.421  (as  explained  in  the  IPPS  final 
rule  (67  FR  50125,  August  1,  2002)).  We 
believe  that  using  the  current  combined 
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IPPS  operating  and  capital  cost-to- 
charge  ratio  ceiling  for  LTCHs  is 
appropriate  since,  as  we  explained  in 
the  August  30.  2002,  final  rule  (67  FR 
55960),  LTCHs  are  certified  as  acute 
care  hospitals  that  meet  the  criteria  set 
forth  in  section  1861(e)  of  the  Act  to 
participate  as  a  hospital  in  the  Medicare 
program,  and  in  general,  hospitals  are 
paid  as  a  LTCH  only  because  their 
Medicare  average  length  of  stay  is 
greater  than  25  days  in  accordance  with 
§  412.23(e).  In  the  March  7.  2003, 
proposed  rule  (68  FR  11251),  we  also 
explained  that  prior  to  qualifying  as  a 
LTCH  under  §412. 23(e)(2)(i).  the 
hospitals  generally  are  paid  as  acute 
care  hospitals  under  the  IPPS  during  the 
period  in  which  they  demonstrate  that 
they  have  an  average  length  of  stay  of 
greater  than  25  days.  Accordingly,  if  a 
LTCH's  cost-to-charge  ratio  is  above  this 
ceiling,  we  proposed  to  assign  the 
applicable  D'PS  statewide  average  cost- 
to-charge  ratio.  We  also  proposed  to 
assign  the  applicable  statewide  average 
for  LTCHs  for  which  we  are  unable  to 
compute  a  cost-to-charge  ratio,  such  as 
for  new  LTCHs.  Therefore,  based  on  the 
proposed  methodology  and  data 
described  above,  in  the  March  7,  2003, 
proposed  rule  (68  FR  11251),  for  the 
proposed  2004  LTCH  PPS  rate  year,  we 
proposed  a  fixed-loss  amount  of 
$19,978.  Thus,  we  proposed  to  pay  an 
outlier  case  80  percent  of  the  difference 
between  the  estimated  cost  of  the  case 
and  the  outlier  threshold  (the  sum  of  the 
adjusted  Federal  LTCH  payment  for  the 
LTC-DRG  and  the  proposed  fixed-loss 
amoimt  of  $19,978). 

We  received  numerous  comments  on 
the  proposed  changes  to  the  LTCH  PPS 
high-cost  outlier  policy  under  proposed 
§  412.525(a)  (and  short-stay  outlier 
policy  under  §412. 529(c)).  Because 
many  featiires  of  the  proposed  LTCH 
PPS  high-cost  outlier  policy  are  based 
upon  the  proposed  policy  changes  to  the 
IPPS  high-cost  outlier  policy,  we  believe 
it  is  appropriate  to  finalize  the  proposed 
changes  to  the  LTCH  PPS  high-cost 
outlier  policy  together  with  the  final 
policy  decisions  on  the  IPPS  high-cost 
outlier  policy.  Because  the  existing 
LTCH  PPS  outlier  policy  and  proposed 
outlier  policy  changes  are  modeled  after 
the  IPPS  outlier  policy,  we  include  the 
siunmary  of  public  comments  submitted 
on  behalf  of  LTCHs,  which  in  many 
cases  mirror  the  comments  we  received 
on  the  proposed  changes  to  the  IPPS 
outlier  policy,  and  the  responses  to 
those  comments  in  the  IPPS  high-cost 
outlier  final  rule.  Please  refer  to  that 
final  rule  for  a  full  discussion  of  the 
comments  and  re<;ponses,  as  well  as  any 
other  final  policy  decisions  concerning 


LTCH  PPS  high-cost  outlier  policy 
under  §  412.525(a)  (and  the  short-stay 
outlier  policy  under  §  412.529(c)). 

Therefore,  in  this  final  rule  in 
calculating  the  final  fixed-loss  amount 
for  the  2004  LTCH  PPS  rate  year  since 
the  finalized  changes  to  the  high-cost 
outlier  policy  (and  short-stay  outlier 
policy)  are  not  yet  effective,  we  applied 
the  existing  outlier  policy;  that  is,  we 
assigned  the  statewide  average  to  LTCHs 
whose  cost-to-charge  ratios  fell  below 
the  floor  or  exceeded  the  ceiling. 
Accordingly,  we  used  the  current  IPPS 
combined  operating  and  capital  cost-to- 
charge  ratio  floor  of  0.206  and  cost-to- 
charge  ratio  ceiling  of  1.421  (as 
explained  in  the  IPPS  final  rule  (67  FR 
50125,  August  1,  2002)).  We  believe  that 
using  the  current  combined  IPPS 
operating  and  capital  cost-to-charge 
ratio  floor  and  ceiling  for  LTCHs  is 
appropriate  for  the  same  reasons  we 
stated  above  regarding  the  use  of  the 
current  combined  operating  and  capital 
cost-to-charge  ratio  ceiling  under  the 
IPPS. 

In  this  final  rule,  for  the  2004  LTCH 
PPS  rate  year,  we  continue  to  use  the 
March  2002  update  of  the  FY  2001 
MedPAR  claims  data  to  establish  a 
fixed-loss  threshold  that  would  result  in 
outlier  payments  projected  to  be  equal 
to  8  percent  of  total  payments,  based  on 
the  policies  described  in  this  final  rule, 
because  these  data  are  the  best  LTCH 
data  available.  We  also  computed  cost- 
to-charge  ratios  for  establishing  the 
fixed-loss  amount  for  the  2004  LTCH 
PPS  rate  year  based  on  the  latest 
available  cost  report  data  in  HCRIS  and 
corresponding  MedPAR  claims  data 
from  FYs  1998, 1999,  and  2000.  As  we 
explained  above,  the  applicable  IPPS 
statewide  average  cost-to-charge  ratios 
were  applied  when  a  LTCH's  cost-to- 
charge  ratio  exceeded  the  ceiling  (1.421) 
or  fell  below  the  floor  (0.206).  Also,  we 
assigned  the  applicable  statewide 
average  to  LTCHs  for  which  we  were 
luiable  to  compute  a  cost-to-charge  ratio. 
(Currently,  the  applicable  IPPS 
statewide  averages  can  be  found  in\ 
Tables  8A  and  8B  of  the  August  1,  2002, 
IPPS  final  rule  (67  FR  50263).) 

Accordingly,  based  on  updated  data 
and  the  final  rates  and  policies 
established  in  this  final  rule  (including 
the  existing  cost-to-charge  ratio  policy 
described  above),  we  are  establishing  a 
fixed-loss  amount  of  $19,590  for  the  FY 
2004  LTCH  PPS  rate  year.  Thus,  we  will 
pay  an  outlier  case  80  percent  of  the 
difference  between  the  estimated  cost  of 
the  case  and  the  outlier  threshold  (the 
siun  of  the  adjusted  Federal  LTCH 
payment  for  the  LTC-DRG  and  the 
fixed-loss  amount  of  $19,590). 


As  we  discussed  in  the  March  7,  2003, 
proposed  rule  (68  FR  11251-11252),  the 
IPPS  standard  Federal  rate  and  relative 
weights  are  updated  simultaneously, 
effective  October  1  of  each  year,  when 
the  new  GROUPER  with  the  final  DRGs 
and  the  new  relative  weights  are 
implemented  for  that  fiscal  year.  The 
LTCH  PPS  utilizes  the  same  DRGs  and 
Medicare  GROtjPER  program  as  the 
IPPS.  The  GROUPER  in  effect  on  July  1. 
2003,  will  be  version  20.0.  Although  we 
proposed  to  update  the  LTCH  PPS 
standard  Federal  rate  on  July  1,  2003, 
version  21.0  of  the  GROUPER  will  not 
be  available  at  the  time  this  final  rule  is 
published.  Therefore,  as  we  explained 
in  the  March  7,  2003,  proposed  rule  (68 
FR  11242),  we  are  not  proposing  an 
update  to  the  LTC-DRG  weights  for  the 
period  of  July  1,  2003,  through 
September  30,  2003,  and  the  LTCH  PPS 
will  continue  to  use  version  20.0  of  the 
GROUPER  and  the  LTC-DRG  relative 
weights  published  in  Table  3  of  the 
Addendum  to  the  August  30,  2002,  final 
rule  (reprinted  in  Table  3  of  the 
Addendum  to  the  March  7,  2003, 
proposed  rule)  for  the  period  from  July 
1,  2003,  through  September  30,  2003. 

The  calculation  of  the  fixed-loss 
amount  is  dependent  in  part  on  the 
LTC-DRG  relative  weights  because  the 
fixed-loss  amount  is  set  so  that 
estimated  total  outlier  payments  are 
estimated  to  be  equal  to  8  percent  of 
total  LTCH  PPS  payments.  We  proposed 
to  calculate  a  fixed-loss  amount  that 
would  result  in  total  estimated  outlier 
payments  being  equal  to  8  percent  of 
total  LTCH  PPS  payments  for  the 
proposed  2004  LTCH  PPS  rate  year, 
using  the  LTC-DRG  relative  weights 
based  on  the  version  20.0  GROUPER. 
We  proposed  to  use  the  version  20.0 
GRC3UPER  in  determining  the  fixed-loss 
amount  for  the  period  of  July  1,  2003, 
through  Jime  30,  2004,  as  it  contains  the 
best  available  data  at  the  time  the  fixed- 
loss  amoimt  is  determined. 

As  we  discuss  below,  we  did  not 
propose  to  change  the  fixed-loss  amount 
to  accoimt  for  changes  in  the  version 
21.0  GROUPER,  because  we  believe 
implementing  two  fixed-loss  amounts 
during  the  proposed  LTCH  PPS  rate  year 
may  be  administratively  burdensome. 
Implementing  a  single  fixed-loss 
amoimt  which  would  be  in  effect  for  a 
full  12  months  (July  through  June) 
would  be  consistent  with  other 
components  of  the  LTCH  PPS,  such  as 
the  standard  Federal  rate  and  the  wage 
index,  both  of  which  would  be  in  effect 
for  a  full  12-month  period  (July  through 
June).  Similarly,  the  relative  weights 
and  the  GROUPER  program  are  in  effect 
for  12  months  (October  through 
September).  However,  because  the 
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update  to  the  ICD-9-CM  codes  is 
effective  at  the  beginning  of  the  Federal 
fiscal  year,  as  described  in  section 
IV.E.2.  of  the  March  7,  2003,  proposed 
rule  (68  FR  11241),  we  explained  in  that 
same  proposed  rule  (68  FR  11252)  that 
we  would  continue  to  update  the  LTCH 
PPS  GROUPER  and  the  relative  weights 
on  October  1. 

In  addition,  in  the  March  7,  2003. 
proposed  rule  (68  FR  11252),  we  also 
stated  that  we  do  not  anticipate  that  the 
fixed-loss  amount  calculated  using  the 
relative  weights  based  on  the  version 
20.0  GROUPER  would  be  significantly 
different  from  a  fixed-loss  amount 
calculated  using  the  relative  weights 
based  on  the  version  21.0  GROUPER. 
We  believe  Oils  based  on  the  fact  that 
the  LTCH  PPS  outlier  policy,  one 
component  of  which  is  a  fixed-loss 
amount,  is  modeled  after  the  IPPS 
outlier  policy.  The  annual 
reclassification  and  recalibration  of 
DRGs  under  the  IPPS  generally  does  not 
result  in  a  significant  impact  on  the 
IPPS  fixed-loss  amount  (although  this 
impact  would  vary  from  year  to  year 
depending  on  the  actual  DRG  changes). 
Therefore,  we  proposed  to  calculate  a 
single  fixed-loss  amount  for  each  LTCH 
PPS  rate  year  based  on  the  version  of  the 
GROUPER  that  is  in  effect  as  of  July  1 
of  that  year. 

Since  the  proposed  effective  date  of 
the  updated  LTCH  PPS  standard  Federal 
rate  would  be  July  1,  while  the  updated 
GROUPER  would  not  be  effective  until 
October  1,  we  stated  in  the  March  7, 
2003,  proposed  rule  (68  FR  12252)  that 
we  did  consider  an  alternative  proposal 
that  would  establish  two  separate  fixed- 
loss  amounts  during  the  proposed  LTCH 
PPS  rate  year — one  for  July  through 
September  based  on  the  current 
GROUPER  and  another  for  October 
through  June  based  on  the  updated 
GROUPER.  As  we  explained  in  that 
same  proposed  rule,  we  decided  not  to 
propose  this  alternative  because,  as  we 
discussed  above,  calculating  and 
implementing  two  fixed-loss  amounts  in 
one  proposed  LTCH  PPS  rate  year  is 
administratively  burdensome. 

We  received  no  comments  on  our 
proposal  to  calculate  a  single  fixed-loss 
amount  for  each  LTCH  PPS  rate  year 
based  on  the  version  of  the  GROUPER 
thkt  is  in  effect  as  of  July  1  of  that  year. 
Therefore,  for  the  2004  LTCH  PPS  rate 
year,  we  are  establishing  a  single  fixed- 
loss  amount  based  on  the  version  20.0 
of  the  GROUPER,  which  is  in  effect  at 
the  start  of  the  2004  LTCH  PPS  rate  year 
(July  1,  2003).  As  we  stated  above,  the 
fixed-loss  amount  for  the  2004  LTCH 
PPS  rate  year  is  $19,590.  As  we  stated 
in  the  August  30,  2002,  final  rule  (67  FR 
56026),  under  some  rare  circumstances, 


a  LTCH  discharge  could  qualify  as  a 
short-stay  outlier  case  (as  defined  under 
§412.529  and  discussed  in  section 
VII.B.4.b.  of  this  preamble)  and  also  as 
a  high-cost  outlier  case.  In  such  a 
scenario,  a  patient  could  be  hospitalized 
for  less  than  five-sixths  of  the  geometric 
average  length  of  stay  for  the  specific 
LTC-DRG,  and  yet  incur  extraordinarily 
high  treatment  costs.  If  the  costs 
exceeded  the  outlier  threshold  (that  is, 
the  short-stay  outlier  payment  plus  the 
fixed-loss  amount),  the  discharge  would 
be  eligible  for  payment  as  a  high-cost 
outlier.  Thus,  for  a  short-stay  outlier  in 
the  2004  LTCH  PPS  rate  year,  the  high- 
cost  outlier  payment  will  be  80  percent 
of  the  difference  between  the  estimated 
cost  of  the  case  plus  the  outlier 
threshold  (the  sum  of  the  final  fixed-loss 
amount  of  $19,590  and  the  amount  paid 
under  the  short-stay  outlier  policy). 

Under  existing  regulations  at 
§  412.525(a),  we  specify  that  no 
retroactive  adjustment  will  be  made  to 
the  outlier  pajmients  upon  cost  report 
settlement  to  account  for  differences 
between  the  estimated  cost-to-charge 
ratios  and  the  actual  cost-to-charge 
ratios  for  outlier  cases.  This  policy  is 
consistent  with  the  existing  outlier 
payment  policy  for  acute  care  hospitals 
under  tjie  IPPS.  However,  we  note  that 
in  the  March  5,  2003,  IPPS'high-cost 
outlier  proposed  rule  (68  FR  10424),  we 
proposed  to  revise  the  methodology  for 
determining  cost-to-charge  ratios  for 
acute  care  hospitals  under  the  IPPS 
because,  as  we  discussed  ih  that  notice, 
we  became  aware  that  payment 
vulnerabilities  exist  in  the  current  IPPS 
outlier  policy. 

Because  the  LTCH  PPS  high-cost 
outlier  and  short-stay  policies  are 
modeled  after  the  outlier  policy  in  the 
IPPS,  we  believe  they  are  susceptible  to 
the  same  payment  vulnerabilities  and, 
therefore,  merit  revision.  As  proposed 
for  acute  care  hospitals  under  the  IPPS 
at  proposed  §  412.84(m)  in  the  March  5, 
2003,  IPPS  high-cost  outlier  proposed 
rule  (68  FR  10429),  we  proposed  in  the 
March  7,  2003,  proposed  rule  (68  FR 
11252)  under  §412.525(a)(4)(ii),  by 
cross-referencing  proposed  §412.84(m), 
that  for  LTCHs  any  reconciliation  of 
outlier  payments  would  be  made  upon 
cost  report  settlement  to  account  for 
differences  between  the  estimated  cost-    "^ 
to-charge  ratio  for  the  period  during 
which  the  discharge  occurs.  As  is  the 
case  with  the  proposed  changes  to  the 
outlier  policy  for  acute  care  hospitals 
under  the  IPPS,  we  are  still  assessing 
the  procedural  changes  that  would  be 
necessary  to  implement  this  change.  In 
addition,  in  that  same  proposed  rule  (68 
FR  11252),  we  proposed  to  make  a 


similar  change  to  the  short-stay  outlier 
policy  at  proposed  §412.529(c)(4)(ii). 

We  also  stated  in  the  March  7,  2003, 
proposed  rule(68FRll252).that 
because  we  currently  use  cost-to-charge 
ratios  based  on  the  latest  settled  cost 
report,  any  dramatic  increases  in 
charges  during  the  payment  year  are  not 
reflected  in  the  cost-to-charge  ratios 
when  making  outlier  payments. 
Consistent  with  the  proposed  policy 
change  for  acute  care  hospitals  under^ 
the  IPPS  at  proposed  §412.84(i) 
discussed  in  the  March  5,  2003,  IPPS 
high-cost  outlier  proposed  rule  (68  FR 
10424-10426),  because  a  LTCH  has  the 
ability  to  increase  its  outlier  payments 
through  a  dramatic  increase  in  charges 
and  because  of  the  lag  time  in  the  data 
used  to  calculate  cost-to-charge  ratios, 
in  the  March  7,  2003,  proposed  rule  (68 
FR  11252),  we  proposed  that  fiscal 
intermediaries  would  use  more  recent 
data  when  determining  a  LTCH's  cost- 
to-charge  ratio.  Therefore,  by  cross- 
referencing  proposed  §  412.84(i)  under 
proposed  §412.525(a){4)(ii)  in  the 
March  7,  2003,  proposed  rule  (68  FR 
11252),  we  proposed  that  fiscal 
intermediaries  would  use  either  the 
most  recent  settled  cost  report  or  the 
most  recent  tentative  settled  cost  report, 
whichever  is  later.  In  addition,  in  that 
same  proposed  rule,  we  proposed  to 
make  a  similar  change  to  the  short-stay 
outlier  policy  at  proposed 
§412.529{c)(4)(ii). 

As  we  noted  above,  we  received 
numerous  comments  on  the  proposed 
reconciliation  of  outlier  payments  at 
cost  report  settlement  and  the  proposed 
policy  to  allow  fiscal  intermediaries  to 
use  either  the  most  recent  settled  cost 
report  or  the  most  recent  tentative 
settled  cost  report,  whichever  is  later,  in 
computing  LTCH's  cost-to-charge  ratios 
for  determining  high-cost  outlier 
payments  under  proposed  §  412.525(a)   . 
(and  short-stay  outlier  payments  under 
proposed  §  412.529(c)).  As  we  also 
noted  previously,  because  many  features 
of  the  proposed  LTCH  PPS  high-cost 
outlier  policy  are  based  upon  the 
proposed  policy  changes  to  the  IPPS 
high-cost  outlier  policy,  we  believe  it  is 
appropriate  to  finalize  the  proposed 
changes  to  the  LTCH  PPS  high-cost 
outlier  together  with  the  final  policy 
decisions  on  the  IPPS  outlier  policy. 
Because,  however,  the  LTCH  PPS  outlier 
policy  and  proposed  outlier  policy 
changes  are  modeled  after  the  IPPS 
outlier  policy,  we  include  the  summary 
of  public  comments  submitted  on  behalf 
of  LTCHs,  which  in  many  cases  mirror  ~ 
the  comments  we  received  on  the 
proposed  IPPS  outlier  policy,  and  the 
responses  to  those  comments  in  the 
IPPS  high-cost  outlier  final  rule.  Please 
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refer  to  that  final  rule  for  a  full 
discussion  of  the  comments  and 
responses,  as  well  as  any  other  final 
policy  decisions  concerning  LTCH  PPS 
high-cost  outlier  policy  under 
§  412.525(a)  (and  the  short-stay  outlier 
policy  under  §  412.529(c)). 

In  conclusion,  the  summary  of  public 
comments  on  the  proposed  changes 
presented  in  the  March  7,  2003, 
proposed  rule  regarding  the  high-cost 
outlier  policy  under  proposed 
§  412.525(a)  (and  the  short-stay  outlier 
policy  under  proposed  §  412.529(c)), 
and  the  responses  to  those  comments 
are  presented  in  the  IPPS  high-cost 
outlier  final  rule.  Therefore,  in  this  final 
rule,  based  on  the  data  and  existing 
methodology  described  above,  we  are 
establishing  a  fixed-loss  amount  of 
$19,590  for  the  FY  2004  LTCH  PPS  rate 
year.  Accordingly,  we  will  pay  an 
outlier  case  80  percent  of  the  difference 
between  the  estimated  cost  of  the  case 
and  the  outlier  threshold  (the  sum  of  the 
adjusted  Federal  LTCH  payment  for  the 
LTC-DRG  and  the  fixed-loss  amount  of 
$19,590). 

4.  Adjustments  for  Special  Cases 

a.  General 

As  discussed  in  the  August  30,  2002. 
final  rule  (67  FR  55995),  under  section 
123  of  Public  Law  106-113,  the 
Secretary  generally  has  broad  authority 
in  developing  the  PPS  for  LTCHs, 
including  whether  (and  how)  to  provide 
for  adjustments  to  reflect  variations  in 
the  necessary  costs  of  treatment  among 
LTCHs. 

Generally,  LTCHs,  as  described  in 
section  1886(d)(l)(B)(iv)  of  the  Act,  are 
distinguished  from  other  inpatient 
hospital  settings  by  maintaining  an 
average  length  of  stay  of  greater  than  25 
days.  However,  LTCHs  may  have  cases 
that  have  stays  of  considerably  less  than 
the  average  length  of  stay  and  that 
receive  significantly  less  than  the  full 
course  of  treatment  for  a  specific  LTC- 
DRG.  As  we  explained  in  the  August  30, 
2002,  final  rule  (67  FR  55995).  such 
cases  would  be  paid  inappropriately  if 
the  hospital  were  to  receive  the  full 
LTC-DRG  payment.  While  we  did  not 
propose  any  changes  to  the  payment 
policy  for  special  cases  at  this  time, 
below  we  discuss  the  payment 
methodology  for  these  special  cases  as 
implemented  in  the  August  30,  2002, 
final  rule  (67  FR  55955-56010). 

b.  Short-Stay  Outlier  Cases 

A  short-stay  outlier  case  may  occur 
when  a  beneficiary  receives  less  than 
the  full  course  of  treatment  at  the  LTCH 
before  being  discharged.  These  patients 
may  be  discharged  to  another  site  of 


care  or  they  may  be  discharged  and  not 
readmitted  because  they  no  longer 
require  treatment.  Fiuihermore,  patients 
may  expire  early  in  their  LTCH  stay. 

As  noted  above,  generally  LTCHs  are 
defined  by  statute  as  having  an  average 
length  of  stay  of  greater  than  25  days. 
We  believe  that  a  payment  adjustment 
for  short-stay  outlier  cases  results  in 
more  appropriate  payments,  because 
these  cases  most  likely  would  not 
receive  a  full  course  of  treatment  in 
such  a  short  period  of  time  and  a  full 
LTC-DRG  payment  may  not  always  be 
appropriate.  Payment-to-cost  ratios 
simulated  for  LTCHs,  for  the  cases 
described  above,  show  that  if  LTCHs 
receive  a  full  LTC-DRG  payment  for 
those  cases',  they  would  be  significantly 
"overpaid"  for  the  resources  they  have 
actually  expended. 

Under  §412.529,  we  adjust  the  per 
discharge  payment  to  the  least  of.l20 
percent  of  the  cost  of  the  case,  1 20 
percent  of  the  LTC-DRG  specific  per 
diem  amount  multiplied  by  the  length 
of  stay  of  that  discharge,  or  the  full 
LTC-DRG  payment,  for  all  cases  with  a 
length  of  stay  up  to  and  including  five- 
sixths  of  the  geometric  average  length  of 
stay  of  the  LTC-DRG. 

As  we  discussed  in  the  March  7,  2003, 
proposed  rule  (68  FR  12252),  in  the 
March  5.  2003,  IPPS  high-cost  outlier 
proposed  rule  (68  FR  10424),  we 
proposed  to  revise  the  methodology  for 
determining  cost-to-charge  ratios  for 
acute  care  hospitals  under  the  IPPS 
because,  as  we  discussed  in  that  March 
7,  2003,  proposed  rule,  we  became 
aware  that  payment  vulnerabilities  exist 
in  the  current  IPPS  outlier  policy.  As  we 
also  explained  in  that  March  7,  2003, 
proposed  rule,  because  the  LTCH  PPS 
high-cost  outlier  and  short-stay  outlier 
policies  are  modeled  after  the  outlier 
policy  in  the  IPPS,  we  believe  they  are 
susceptible  to  the  same  payment 
vulnerabilities  and,  therefore,  merit 
revision.  As  proposed  for  acute  care 
hospitals  under  the  IPPS  at  proposed 
§  412.84(i)  and  (m)  in  the  March  5,  2003. 
IPPS  high-cost  outlier  proposed  rule  (68 
FR  10429),  and  as  we  proposed  above 
for  high-cost  outlier  payments  at 
§412.525(a)(4)(ii),  we  proposed  under 
§  412.529(c)  that  short-stay  outlier 
payments  would  be  subject  to  the 
proposed  provisions  in  the  regulations 
at  proposed  §412.84(1)  and  (m). 
Therefore,  consistent  with  the  proposed 
changes  to  the  high-cost  outlier  policy 
discussed  in  the  March  7,  2003, 
proposed  rule  (68  FR  11251),  we 
proposed,  by  cross-referencing  proposed 
§412.84(i),  that  fiscal  intermediaries 
would  use  either  the  most  recent  settled 
cost  report  or  the  most  recent  tentative 
settled  cost  report,  whichever  is  later,  in 


determining  a  LTCH's  cost-to-charge 
ratio. 

In  the  March  7,  2003,  proposed  rule 
(68  FR  11253),  we  also  proposed,  by 
cross-referencing  proposed  §412.84(i), 
that  the  applicable  statewide  average 
cost-to-charge  ratio  would  only  be 
applied  when  a  LTCH's  cost-to-charge 
ratio  exceeds  the  ceiling.  Thus,  the 
applicable  statewide  average  cost-to- 
charge  ratio  would  not  be  applied  if  a 
LTCH's  cost-to-charge  ratio  falls  below 
the  floor.  Finally,  in  that  same  proposed 
rule,  by  cross-referencing  proposed 
§  412.84(m),  we  proposed  that  any 
reconciliation  of  payments  for  short-stay 
outliers  would  be  made  upon  cost  report 
settlement  to  account  for  differences 
between  the  estimated  cost-to-charge 
ratio  and  the  actual  cost-to-charge  ratio 
for  the  period  during  which  the 
discharge  occius.  We  also  noted  that,  as 
is  the  case  with  the  proposed  changes  to 
the  outlier  policy  for  acute  care 
hospitals  under  the  IPPS,  we  are  still 
assessing  the  procedural  changes  that 
would  be  necessary  to  implement  this 
change. 

As  we  discussed  above  in  section 
VII. B. 3  of  this  preamble,  we  received 
numerous  comments  on  the  proposed 
changes  to  the  short-stay  outlier  policy 
under  proposed  §  412.529(c)  (and  the 
high-cost  outlier  policy  under  proposed 
§  412.525(a)).  Because  many  features  of 
the  proposed  LTCH  PPS  outlier  policies 
are  based  upon  the  proposed  policy 
changes  to  the  IPPS  high-cost  outlier 
policy,  we  believe  it  is  appropriate  to 
finalize  the  proposed  changes  to  the 
LTCH  PPS  short-stay  outlier  policy  (and 
high-cost  outlier  policy)  together  with 
the  final  policy  decisions  on  the  IPPS 
high-cost  outlier  policy.  Because  the 
LTCH  PPS  outlier  policy  and  proposed 
outlier  policy  changes  are  modeled  after 
the  IPPS  outlier  policy,  we  include  the 
summary  of  public  comments  submitted 
on  behalf  of  LTCHs,  which  in  many 
cases  mirror  the  comments  we  received 
on  the  proposed  IPPS  outlier  policy,  and 
the  responses  to  those  comments  in  the 
IPPS  high-cost  outlier  final  rule.  Please 
refer  to  that  final  rule  for  a  full 
discussion  of  the  comments  and 
responses,  as  well  as  any  other  final 
policy  decisions  concerning  LTCH  PP^ 
(the  short-stay  outlier  policy  under 
§  412.529(c)  and  the  high  cost  outfier 
policy  imder  §412. 525(a)).  Therefore,  in 
this  final  rule,  we  are  not  making  the 
changes  to  the  short-stay  outlier  policy 
at  §412.529  based  on  the  changes 
proposed  in  the  March  7,  2003, 
proposed  rule  (68  FR  11252). 

As  noted  above,  we  will  be 
responding  to  all  comments  on  the 
proposed  outlier  policies  for  the  LTCH    . 
PPS  and  presenting  any  changes  in 
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existing  policy  in  the  IPPS  high-cost 
outlier  final  rule.  We  believe  that  it  is 
appropriate,  however,  to  respond  to 
three  commenters  that  submitted 
comments  regarding  the  impact  of  ova 
short-stay  outlier  policy  on  certain 
hospitals  which  qualify  as  LTCHs  under 
section  1886(d)(l)(B)(iv)(II)  of  the  Act 
("subclause  (n) "  LTCHs)  as  added  by 
section  4417(b)  of  Public  Law  105-33, 
and  implemented  in  §412.23(e)(2)(ii). 
'      Comment:  Three  conunenters,  two 
hospital  associations  and  the  other,  a 
hospital  that  qualifies  as  a  LTCH  imder 
section  1886(d)(l)(B)(iv)(II)  of  the  Act, 
expressed  great  concern  that  since 
becoming  subject  to  the  LTCH  PPS,  the 
LTCH  is  experiencing  considerable 
financial  losses  which  it  anticipates  will 
continue  to  increase  during  the  5-year 
transition  period.  The  commenters 
assert  that  these  moxmting  losses  will 
substantially  threaten  the  LTCH's  ability 
to  continue  to  offer  services  in 
accordance  with  its  imique  mission  of 
primarily  treating  cancer  patients.  The 
commenters  identify  our  payment 
policy  for  short-stay  outliers  as  creating 
the  most  damaging  shortfall,  given  this 
"subclause  (II)"  LTCH's  case  mix.  In 
order  to  ameliorate  this  situation,  all 
three  commenters  suggest  that  we 
exempt  "subclause  (II)"  LTCHs,  from 
the  short-stay  outlier  policy  and 
establish  a  hospital-specific  standard 
Federal  rate  to  reflect  this  change, 
which  would  also  result  in  a  lower 
average  payment  amount  for  all  of  those 
LTCHs'  cases  and  a  higher  high-cost 
outlier  threshold.  We  were  urged,  by 
one  of  the  commenters  to  make  these 
suggested  policy  modifications 
retroactive  to  the  start  of  the  hospital's 
first  cost  reporting  period  under  the 
LTCH  PPS  and  also  to  suspend  the 
timing  requirements  of  §412. 533(c), 
which  would  allow  this  LTCH  to  elect 
fully  prospective  payments  as  of  that 
date.  A  suggestion  from  one  of  the 
hospital  associations  also  advanced  the 
possibility  that  the  necessity  for  any 
adjustment  to  the  short-stay  outlier 
policy  would  end  with  the  completion 
of  the  5-year  transition  because  with 
implementation  of  the  full  wage  index 
adjustment  and  no  budget  neutrality 
adjustment  (to  accoimt  for  the  costs 
inciured  by  the  Medicare  program 
during  the  transition).  Medicare 
payments  for  the  "subclause  (II)"  LTCH 
would  be  more  in  line  v«th  the  costs  of 
delivering  care. 

Response:  By  enacting  section  4417(b) 
of  Public  Law  105-33.  and  adding  the 
provision  at  section  1886(d)(l)(B)(iv)(n) 
of  the  Act,  the  Congress  provided  an 
exception  to  the  general  definition  of 
LTCH  as  set  forth  in  section 
1886(d)(l)(B)(iv)(I)  of  the  Act 


("subclause  (1)"  LTCHs),  intending,  we 
believe,  to  recognize  the  existence  and 
importance  of  a  distinct  category  of 
LTCHs  that  might  not  otherwise  warrant 
exclusion  from  the  IPPS  under 
subclause  (I),  but  which,  nonetheless, 
fulfills  a  unique  and  vital  role  in  serving 
a  particular  subset  of  Medicare  patients. 
Under  this  provision,  which  we 
implemented  at  §412.23(e)(2)(ii),  to 
qualify  as  a  LTCH,  a  hospital  must  have 
first  been  excluded  as  a  LTCH  in  1986, 
have  an  average  inpatient  length  of  stay 
of  greater  than  20  days,  and  demonstrate 
that  80  percent  of  its  annual  Medicare 
inpatient  discharges  in  the  12-month 
reporting  period  ending  in  Federal  fiscal 
year  1997  have  a  principal  diagnosis 
that  reflects  a  finding  of  neoplastic 
disease  (62  FR  46016  and  46026,  August 
29,  1997).  Moreover,  we  believe  the 
Congress  assumed  "subclause  (II)" 
LTCHs  would  continue  to  serve  this 
population  after  FY  1997. 
Acknowledging  the  distinction  between 
hospitals  qualifying  as  LTCHs  under 
section  1886(d)(l)(B)(iv)(I)  of  the  Act, 
and  those  qualifying  under  section 
1886(d){l)(B){iv)(II)  of  the  Act  when  we 
developed  the  LTCH  PPS,  we  revised 
the  greater  than  25  day  average  length 
of  stay  criteria  to  include  only  Medicare 
patients  for  these  "subclause  (I)" 
LTCHs.  However,  for  LTCHs  described 
in  section  1886(d)(l)(B)(iv)(II)  of  the 
Act,  no  change  was  made  to  the 
methodology  for  calculating  the  LTCH's 
average  length  of  stay,  since  "we  have 
no  reason  to  believe  that  the  change  in 
methodology  for  determining  the 
average  inpatient  length  of  stay  would 
better  identify  the  hospitals  that  the 
Congress  intended  to  exclude  imder 
subclause  (II)"  (67  FR  55974,  August  30. 
2002).  Consistent  with  existing  policies 
that  differentiate  "subclause  (II)"  LTCHs 
from  other  LTCHs,  we  agree  with  the 
conunenters  that  it  is  appropriate  for  us 
to  consider  whether  or  not  a  policy  that 
applies  to  LTCHs  designated  under 
subclause  1,  can  reasonably  and 
equitably  be  applied  to  "subclause  (II)" 
L'TCHs  without  some  measure  of 
adjustment.  We  also  believe  that  the 
specificity  of  section  4417(b)  of  Public 
Law  105-33,  which  states  that  80 
percent  or  more  of  the  annual  Medicare 
inpatient  discharges,  in  such  a 
"subclause  (II)  '  LTCH,  in  the  12-month 
reporting  period  ending  in  Federal  fiscal 
year  1997  would  have  had  a  principal 
diagnosis  that  reflects  a  finding  of 
neoplastic  disease,  indicates  to  us  that 
the  Congress  determined  that  hospitals 
fitting  this  description  fulfilled  a  unique 
and  vital  service  for  certain  Medicare 
beneficiaries.  Furthermore,  we  believe 
the  Congress  assumed  that  not  only 


would  a  "subclause  (II)"  LTCH  have  at 
least  80  percent  of  its  Medicare 
inpatient  discharges  with  a  diagnosis  of 
neoplastic  disease  in  FY  1997.  but  this 
type  of  LTCH  would  continue  to  serve 
this  patient  case-mix  in  years 
subsequent  to  FY  1997. 

The  theoretical  foiuidations  of  a  DRG- 
based  PPS  are  that  while  the  costs  of 
one  case  may  exceed  its  payment,  the 
opposite  is  also  likely  to  happen,  and 
that  where  some  types  of  cases  are 
always  very  expensive  for  a  hospital  to 
treat,  others  are,  in  general,  not  costly. 
It  is  assumed  that  hospitals  under  a 
DRG-based  system,  therefore,  can 
tjrpically  exercise  some  influence  over 
their  case-mix  and  their  services  in 
order  to  achieve  fiscal  stability.  This  is 
not  generally  the  case  for  "subclause 
(II)"  LTCHs  because  they  continue  to 
primarily  treat  patients  with  neoplastic 
diseases  (97.4  percent  of  patients  at  a 
"subclause  (U)"  LTCH  had  primary 
diagnosis  of  neoplastic  disease, 
according  to  data  from  FY  2001 
MedPAR  files.).  According  to  our  claims 
data  for  January  1 ,  2001 ,  through 
December  31,  2001,  at  a  "subclause  (II)" 
LTCH,  more  Aan  93  percent  of  its 
Medicare  patients  expired,  over  half  of 
the  patients  at  this  hospital  would 
qualify  as  short-stay  outliers  (97  percent 
of  those  short-stay  outliers  expired),  and 
30  percent  of  its  patient  days  were  for 
high-cost  outlier  patients  with  an 
average  length  of  stay  of  109  days. 

We  nave  analyzed  our  data  as  well  as 
information  supplied  by  the 
commenters  in  order  to  better 
imderstand  the  financial  impact  on  a 
"subclause  (II)"  LTCH  of  the  payment 
policies  established  for  LTCHs  that  will 
be  in  place  during  the  5-year  transition 
to  the  hill  LTCH  PPS.  bi  identifying  this 
category  of  LTCHs,  Congress  required 
that  "in  the  12-month  cost  reporting 
period  ending  in  fiscal  year  1997"  the 
Medicare  patient  population  would  be 
comprised  of  at  least  80  percent  with 
"*   *   *  a  principal  diagnosis  that 
reflects  a  finding  of  neoplastic  disease." 
As  noted  above,  our  data  indicates  that 
the  treatment  of  neoplastic  diseases 
continues  to  be  the  mission  of  a 
"subclause  (II)"  LTCH.  Accordingly  we 
believe  that  the  patient  census  at  a 
"subclause  (II)"  LTCH  will,  by  its  very 
nature,  be  comprised  of  unusually  high 
percentages  of  both  short-stay  cases  as 
well  as  high-cost  outliers.  Data 
projections  further  reveal  that  the 
significant  losses  that  are  being  incurred 
will  gradually  decline  throughout  the  5- 
year  transition,  as  the  percentage  of 
payments  based  on  the  Federal  rate 
increase  and  the  effect  of  the  wage  index 
adjustment  is  fully  transitioned.  Our 
analyses  lead  us  to  believe  that  until  the 
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full  wage  index  is  phased-in  in  2006 
and  the  transition  period  budget 
neutrality  adjustments  cease,  the 
survival  of  such  a  "subclause  (11)"  LTCH 
is  in  serious  jeopardy. 

By  establishing  "subclause  (II)" 
LTCHs,  the  Congress  provided  an 
exception  to  the  general  definition  of 
LTCH  under  subclause  (I),  and,  therein, 
we  believe,  endorsed  the  unique 
mission  of  a  particular  type  of  hospital. 
We  do  not  believe  that  the  Congress 
intended  for  policies  that  equitably 
apply  to  LTCHs  described  under 
subclause  (I)  to  potentially  undermine 
the  viability  of  a  LTCH  described  under 
subclause  (II). 

In  the  August  30,  2003.  final  rule  (67 
FR  55954),  we  stated  that  we  believed 
that  in  establishing  the  short-stay  outlier 
policy  under  the  LTCH  PPS,  we  were 
recognizing  that  LTCHs,  as  a  provider 
category  under  Medicare,  should  not  be 
admitting  patients  whose  stay  were 
considerably  less  than  the  average 
length  of  stay  at  a  LTCH  and  who  could 
otherwise  receive  care  at  an  acute  care 
hospital  subject  to  the  IPPS.  Data  from 
the  FY  1999  MedPAR  files  revealed  that 
52  percent  of  cases  being  treated  at 
LTCHs  were  for  stays  of  less  than  two- 
thirds  of  the  average  length  of  stay  for 
the  LTC-DRG  and  20  percent  had  a 
length  of  stay  of  even  less  than  8  days 
(67  FR  55970,  August  30,  2002).  We 
noted,  however,  that  short-stay  outliers 
could  also  result  from  a  legitimate 
admission  to  a  LTCH  when  a  change  in 
the  patient's  condition  dictated  that 
another  treatment  or  care  setting  would 
be  more  clinically  appropriate  or  if  the 
patient  expired  early  in  the  LTCH  stay. 
In  these  situations,  the  patient  would 
still  not  have  received  the  full  course  of 
treatment  at  the  LTCH  and  paying  a  full 
LTC-DRG  would  result  in  significant 
overpayment.  Therefore,  we  created  the 
short-stay  outlier  category  as  a  feature  of 
the  LTCH  PPS,  so  that  Medicare  would 
be  rendering  fair,  but  not  excessive 
payment  for  patients  who  could  have 
received  treatment  at  an  acute  care 
hospital  as  well  as  for  patients  who,  for 
valid  clinical  reasons,  did  not  stay  long 
enough  at  a  LTCH  to  receive  the  course 
of  treatment  for  which  the  full  LTC- 
DRG  payments  were  calibrated.  We 
further  believed  that  implementing  the 
short-stay  policy  could  encourage 
LTCHs  to  adopt  admission  policies  that, 
for  the  most  part,  would  work  to  limit 
the  number  of  short-stay  patients  since 
there  would  be  no  inappropriate 
financial  incentive  for  admitting  such 
cases. 

As  we  evaluate  the  short-stay  outlier 
policy  with  regard  to  "subclause  (II)" 
LTCHs,  we  believe  that  a  LTCH  in  this 
category  may  not  be  able  to  readily 


address  the  length  of  stay  of  patients 
and  the  costs  it  incurs  for  those  patients 
as  would  LTCHs  described  under 
subclause  (I)  because  a  "subclause  (II)" 
LTCH  continues  to  primarily  serve 
patients  with  neoplastic  diseases.  In 
fact,  as  previously  noted,  FY  2001 
MedPAR  data  demonstrate  that  97.4 
percent  of  the  patients  at  a  "subclause 
(II)"  LTCH  have  a  primary  diagnosis  of 
neoplastic  disease.  Accordingly,  we 
believe  that  it  is  necessary  to  adjust  the 
short-stay  policy  for  "subclause  (II)" 
LTCHs  during  the  5-year  transition 
period,  so  that  a  LTCH  of  this  type  can 
continue  to  serve  its  community,  as  we 
believe  was  assumed  by  the  Congress 
when  it  established  this  category  of 
LTCHs. 

All  three  commenters  suggested  that 
we  abrogate  the  entire  short-stay  outlier 
policy  for  "subclause  (II)"  LTCHs, 
which  would  result  in  a  revised 
hospital-specific  standard  Federal  rate 
and  high-cost  outlier  threshold.  We  do 
not  believe  that  such  a  radical  departure 
from  the  general  LTCH  PPS  policies  is 
either  necessary  or  appropriate  to 
address  the  problems  that  we  have 
noted. 

In  the  August  30,  2002,  final  rule  (67 
FR  55995-56000),  we  describe  the 
simulations  that  resulted  in  our  short- 
stay  outlier  policy  of  the  lesser  of  120 
percent  of  the  cost,  120  percent  of  the 
per  diem  amount  of  the  LTC-DRG,  or 
the  full  LTC-DRG.  Since  these 
simulations  were  established  by 
analyzing  costs  and  payments  of  a  LTCH 
with  a  greater  than  25  day  average 
length  of  stay,  we  are  instead  providing 
an  adjustment  to  the  short-stay  outlier 
payment  policy  for  a  "subclause  (II)" 
LTCH,  which  is  held  to  a  greater  than 
20  day  average  length  of  stay  criterion 
and  not  to  the  greater  than  25  day 
average  length  of  stay  criterion  which 
applies  to  "subclause  (I)"  LTCHs. 
Furthermore,  this  adjustment  to  the 
short-stay  payment  policy  will  be  in 
place  during  "subclause  (II)"  LTCHs"  5- 
year  transition  to  full  LTCH  PPS  in  the 
form  of  percentages,  corresponding  to 
the  120  percent  for  "subclause  (I)" 
LTCHs,  and  it  will  be  "phased  out" 
gradually  as  the  percentage  c^  payments 
under  the  LTCH  PPS  are  increased,  the 
full  wage  index  adjustment  is  phased-in, 
and  the  budget  neutrality  adjustment  is 
decreased.  The  adjustment,  described 
below,  was  derived  based  on  payment 
simulations  using  the  same 
methodology  on  "subclause  (II)"  LTCH 
data  that  we  used  in  arriving  at  the  120 
percent  for  "subclause  (I)"  LTCHs.  (67 
FR  55995-56000,  August  30,  2002) 

We  are  establishing  this  formula  with 
the  expectation  that  an  adjustment  to 
the  short-stay  payments  during  the 


transition  will  result  in  reducing  the 
difference  between  payments  and  costs 
for  a  "subclause  (II)"  LTCH  for  the 
period  of  July  1,  2003,  through  the  end 
of  the  transition  period,  when  the  LTCH 
PPS  will  be  fully  phased-in.  Therefore, 
for  example,  a  "subclause  (II)"  LTCH, 
which  became  subject  to  the  LTCH  PPS 
for  their  first  cost  reporting  period 
which  began  on  January  1,  2003  (and 
did  not  elect  payment  based  on  100%  of 
the  Federal  rate),  80  percent  of  Medicare 
payments  would  still  be  based  on  what 
would  have  been  paid  under  the  TEFRA 
system  and  only  20  percent  would  be 
based  on  the  Federal  rate  (and  subject  to 
payments  under  the  short-stay  outlier 
policy  established  in  the  August  30, 
2002,  final  rule).  Effective  for  discharges 
from  a  "subclause  (II)"  LTCH  occurring 
on  or  after  July  1 ,  2003,  and  based  on 
the  payment  simulations  described 
above,  we  have  revised  the  short-stay 
outlier  percentage  to  195  percent  during 
the  first  year  of  the  hospital's  5-year 
transition.  For  the  second  cost  reporting 
period,  the  short-stay  outlier  percentage 
will  be  193  percent;  for  the  third  cost 
reporting  period,  the  percentage  will  be 
165  percent;  for  the  fourth  cost  reporting 
period,  the  percentage  will  be  136 
percent;  and  for  the  final  cost  reporting 
period  of  the  5-year  transition,  the  short- 
stay  outlier  percentage  for  "subclause 
(II)"  LTCHs,  will  be  120  percent,  that  is, 
the  same  as  it  is  for  all  other  LTCHs 
under  the  LTCH  PPS.  We  have  set  forth 
this  policy  by  redesignating  the  existing 
paragraph  (c)(4)  as  (c)(5)  and  adding  a 
new  paragraph  (c)(4)  to  §412.529. 

We  also  expect  that  during  this  5-year 
period,  "subclause  (11)"  LTCHs  will 
make  every  attempt  to  adopt  the  type  of 
efficiency  enhancing  policies  that 
generally  result  from  the 
implementation  of  prospective  payment 
systems  in  other  health  care  settings. 

We  consider  the  .above  adjustment  to 
be  a  reasonable,  equitable  and  sufficient 
response  to  the  particular  situation  of  a 
"subclause  (II)"  LTCH  under  the  LTCH 
PPS  and,  therefore,  we  will  not  address 
at  any  length  the  other  two  suggestions 
regarding  retroactive  adjustments  to  the 
start  of  a  LTCH's  first  cost  reporting 
period  under  the  LTCH  PPS  and  the 
disregarding  of  timing  requirements, 
established  in  §  412.533(c)  for  election 
not  to  be  paid  under  the  transition    * 
period  methodology.  In  this  final  rule, 
therefore,  we  are  making  a  temporary 
adjustment  to  payments  under  the  short- 
stay  outlier  policy  for  LTCHs  designated 
under  section  1886(d)(l)(B)(iv)(II)  of  the 
Act  and  §412.23(e){2)(ii)  that  will  end 
upon  full  implementation  of  the  LTCH 
PPS,  at  the  beginning  of  their  fifth  cost 
reporting  period  in  the  5-year  transition 
period. 


c.  Interrupted  Stay 

In  §  412.531(a),  we  define  an 
"interruption  of  a  stay"  as  a  stay  at  a 
LTCH  during  which  a  Medicare 
inpatient  is  admitted  upon  discharge 
from  the  LTCH  to  an  acute  care  hospital, 
an  ERF,  or  a  SNF  for  treatment  or 
services  that  are  not  available  in  the 
LTCH  and  returns  to  the  same  LTCH 
within  applicable  fixed  day  periods.  For 
a  discharge  to  an  acute  care  hospital,  the 
applicable  fixed-day  period  is  9  days. 
For  a  discharge  to  an  IRF,  the  applicable 
fixed-day  period  is  27  days.  For  a 
discharge  to  a  SNF,  the  applicable  fixed- 
day  period  is  45  days.  The  counting  of 
the  days  begins  on  the  day  of  discharge 
from  the  LTCH  and  ends  on  the  9th, 
27th,  or  45th  day  for  an  acute  care 
hospital,  an  IRF,  or  a  SNF,  respectively. 
(We  refer  readers  to  section  VII.C.4.e.  of 
this  preamble  for  a  discussion  of 
application  of  this  interrupted  stay 
policy  to  Medicare-participating 
providers  with  approved  swing  beds.) 

If  the  patient's  length  of  stay  away 
bom  the  LTCH  does  not  exceed  the 
fixed-day  thresholds,  the  return  to  the 
LTCH  is  considered  part  of  the  first 
admission  and  only  a  single  LTCH  PPS 
pajrment  will  be  made.  (From  the 
standpoint  of  implementing  this  policy, 
in  the  event  that  a  Medicare  inpatient  is 
discharged  from  a  LTCH  and  is 
readmitted  and  the  stay  qualifies  as  an 
interrupted  stay,  the  provider  should 
cancel  the  claim  generated  by  the 
original  stay  in  the  LTCH  and  submit 
one  claim  for  the  entire  stay.  For  further 
details,  see  Program  Memorandiun 
Transmittal  A-02-093,  September 
2002.)  On  the  other  hand,  if  the  patient 
stay  exceeds  the  total  fixed-day 
threshold  outside  of  the  LTCH  at 
another  facility  before  being  readmitted, 
two  separate  LTC-DRG  payments  will 
be  made,  one  based  on  the  principal 
diagnosis  for  the  first  admittance  and 
the  other  based  on  the  principal 
diagnosis  for  the  second  admittance. 
Moreover,  if  the  principal  diagnoses  are 
the  same  for  both  admissions,  the 
hospital  could  receive  two  similar 
payments.  (See  section  VII.C.4.e.  of  this 
final  rule  for  application  of  the 
•   interrupted  stay  policy  to  transfers  to 
swing  bed  hospitals.) 

d.  Onsite  Discharges  and  Readmittances 

Under  §412.532.  generally,  if  a  LTCH 
readmits  more  than  5  percent  of  its 
Medicare  patients  who  are  discharged  to 
an  onsite  SNF,  IRF,  or  psychiatric 
facility,  or  to  an  onsite  acute  care 
hospital,  only  one  LTC-DRG  payment 
will  be  made  to  the  LTCH  for  discharges 
and  readmittances  during  the  LTCH's 
cost  reporting  period.  Therefore. 


payment  for  the  entire  stay  will  be  paid 
either  as  one  full  LTC-DRG  payment  or 
a  short-stay  outlier,  depending  on  the 
duration  of  the  entire  LTCH  stay. 

In  applying  the  5-percent  threshold, 
we  apply  one  threshold  for  discharges 
and  readmittances  with  a  co-located 
acute  care  hospital.  There  is  also  a 
separate  5-percent  threshold  for  all 
discharges  and  readmittances  with  co- 
located  SNFs,  IRFs,  and  psychiatric 
facilities.  In  the  case  of  a  LTCH  that  is 
co-located  with  an  acute  care  hospital, 
an  IRF,  or  a  SNF,  the  interrupted  stay 
policy  at  §412.531  applies  until  the  5- 
percent  threshold  is  reached.  However, 
once  the  applicable  threshold  is 
reached,  all  such  discharges  and 
readmittances  to  the  applicable  site(s) 
for  that  cost  reporting  period  are  paid  as 
one  discharge.  This  means  that  even  if 
a  discharged  LTCH  Medicare  patient 
was  readmitted  to  the  LTCH  following 
a  stay  in  an  acute  care  hospital  of  greater 
than  9  days,  if  the  facilities  share  a 
common  location  and  the  5-percent 
threshold  were  exceeded,  the 
subsequent  discharge  from  the  LTCH 
will  not  ifepresent  a  separate 
hospitalization  for  payment  purposes. 
Only  one  LTC-DRG  payment  will  be 
made  for  all  such  discharges  during  a 
cost  reporting  period  to  the  acute  care 
hospital,  regardless  of  the  length  of  stay 
at  the  acute  care  hospital,  that  are 
followed  by  readmittances  to  the  onsite 
LTCH. 

Similarly,  if  the  LTCH  has  exceeded 
its  5-percent  threshold  for  all  discharges 
to  an  onsite  IRF.  SNF.  or  psychiatric 
hospital  or  imit,  with  readmittances  to 
the  LTCH,  the  subsequent  LTCH 
discharge  for  patients  from  any  of  those 
sites  for  the  entire  cost  reporting  period 
will  not  be  treated  as  a  separate 
discharge  for  Medicare  payment 
purposes.  (As  under  the  interrupted  stay 
policy,  payment  to  an  acute  care 
hospital  under  the  IPPS,  to  an  IRF  under 
the  IRF  PPS,  and  to  a  SNF  under  the 
SNF  PPS,  will  not  be  affected.  PajTnents 
to  the  psychiatric  facility  also  will  not 
be  affected.) 

e.  Treatment  of  Swing  Beds  Under  the 
Interrupted  Stay  and  Onsite  Discharge 
and  Readmittante  Policies 

A  swing-bed  hospital  is  defined  at 
§  413.114(b)  as  a  hospital  or  critical 
access  hospital  (CAH)  participating  in 
Medicare  diat  has  an  approval  from 
CMS  to  provide  post-hospital  SNF  care 
as  defined  in  §  409.20  and  meets  the 
requirements  specified  in  §  482.66  or 
§485.645.  Swing  beds  are  otherwise 
licensed  hospital  beds  that  may,  under 
certain  circumstances,  be  used 
temporarily  as  SNF  beds.  Under 
§  413.114(a)(2),  post-hospital  SNF  care 


furnished  in  general  routine  inpatient 
beds  in  rural  hospitals  (other  than 
CAHs)  is  paid  in  accordance  with  the 
provisions  of  the  SNF  PPS  for  services 
furnished  for  cost  reporting  periods 
beginning  on  or  after  July  1,  2002.  Since 
it  is  possible  for  a  Medicare  beneficiary 
to  be  discharged  from  a  LTCH  for  post- 
hospital  SNF  ctu^  that  is  being  provided 
by  another  hospital-level  Medicare 
provider  with  swing  beds,  such  a 
discharge  would  be  considered  the  same 
as  if  it  were  to  an  individual  SNF.  We 
interpret  the  extension  of  the  SNF  PPS 
to  swing  beds  to  require  that  all 
payment  policy  determinations 
regarding  patient  movement  between 
LTCHs  and  SNFs,  including  the  onsite 
policy  described  above,  also  apply  to 
swing  beds. 

In  me  March  7,  2003.  proposed  rule 
(68  FR  11254),  we  stated  that  we  want 
to  emphasize  that  our  inclusion  of 
swing  beds  in  payment  policy 
determinations  for  all  patient  movement 
between  LTCHs  and  SNFs  (see  section 
VII.C.4.C.  of  this  preamble)  would  mean 
that  a  readmission  to  a  LTCH  from  post- 
hospital  SNF  care  being  provided  in  a 
bwing  bed  that  is  located  either  in  the 
LTCH  itself  or  in  another  onsite 
Medicare  provider  would  have  the  same 
policy  consequences  as  would  a 
readmission  to  the  LTCH  from  an  onsite 
SNF.  We  received  no  comments  on  this 
clarification. 

5.  Other  Payment  Adjustments 

As  indicated  earlier,  we  had  broad 
authority  under  section  123  of  Public 
Law  106-113,  including  whether  (and 
how)  to  provide  for  adjustments  to 
reflect  variations  in  the  necessary  costs 
of  treatment  among  LTCHs.  Thus,  in  the 
August  30.  2002,  final  rule  (67  FR 
56014-56027).  we  discussed  our 
extensive  data  analysis  and  rationale  for 
not  implementing  an  adjustment  for 
geographic  reclassification,  rtu°al 
location,  treating  a  disproportionate 
share  of  low-income  patients  (DSH),  or 
indirect  medical  education  (IME)  costs. 
In  that  same  final  rule,  we  stated  that  we 
would  collect  data  and  reevaluate  the 
appropriateness  of  these  adjustments  in 
the  future  once  more  LTCH  data  become 
available  after  the  LTCH  PPS  is 
implemented.  As  we  stated  in  the  March 
7,  2003,  proposed  rule  (68  FR  11254), 
because  the  LTCH  PPS  was  only 
recently  implemented,  sufficient  new 
data  have  not  yet  been  generated  that 
would  enable  us  to  conduct  a 
comprehensive  reevaluation  of  these 
payment  adjustments.  Therefore,  in  that 
same  proposed  rule,  we  did  not  propose 
an  adjustment  for  geographic 
reclassification,  rural  location,  DSH,  or 
IME  at  this  time.  Additionally,  we  stated 
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that  we  would  continue  to  collect  and 
interpret  new  data  as  they  become 
available  in  the  hiture  to  determine  if 
these  data  support  proposing  any 
additional  payment  adjustments. 

Comment:  Two  commenters  objected 
to  our  proposal  not  to  include  an 
adjustment  to  account  for  a  hospital's 
treatment  of  a  disproportionate  share  of 
low-income  patients  (a  DSH  adjustment) 
or  an  adjustment  to  account  for  indirect 
teaching  costs  (an  IME  adjustment).  One 
commenter  stated  that  given  that  LTCHs 
are  a  heterogeneous  group  of  facilities 
with  widely  varying  costs  and  patient 
populations,  it  is  particularly  important 
to  provide  adjustments  to  compensate 
for  the  differences  where  possible.  The 
other  commenter  stated  that  the  LTCH 
regression  analysis  was  among  a  diverse 
set  of  facilities,  thus  weakening  CMS' 
conclusions  not  to  include  adjustments 
for  DSH  and  IME.  Accordingly,  both 
commenters  urged  for  the  inclusion  of  a 
DSH  adjustment  and  an  IME  adjustment 
in  the  LTCH  PPS. 

Response:  As  we  discussed  in  the 
August  30.  2002.  final  rule  (67  FR 
56020-56022).  we  examined  the 
appropriateness  of  an  adjustment  for 
LTCHs  serving  a  disproportionate  share 
of  low-income  patients.  In  that  same 
final  rule,  we  explained  that  in 
examining  the  most  recent  LTCH  data 
available  to  us,  we  determined  that  a 
DSH  adjustment  consistent  with  the 
DSH  adjustment  under  the  IPPS  for 
acute  care  hospitals  (set  forth  at  section 
1886(d)(5)(F)  of  the  Act)  would  reduce 
the  ability  of  the  LTCH  PPS  to  predict 
cost  per  case  while  lowering  the  base 
payment  rate.  We  also  evaluated 
alternative  methods  to  provide  some 
type  of  DSH  adjustment.  Specifically, 
using  regression  analysis  that  took  into 
account  both  the  Medicaid  patients 
receiving  SSI  and  the  percentage  of 
Medicaid  patients  not  entitled  to 
Medicare,  we  found  no  significant 
empirical  relationship  between  these 
variables  and  LTCHs'  costs.  Therefore, 
we  did  not  establish  a  DSH  adjustment 
under  the  LTCH  PPS. 

Also,  in  the  August  30,  2002.  Tinal 
rule  (67  FR  56022).  we  explained  that 
based  on  a  double  log  regression,  we 
found  that  the  indirect  teaching  cost 
variable  was  negative  and  not 
significant.  In  addition,  we  looked  at 
different  specifications  for  the  teaching 
variable,  including  resident-to-bed  ratio 
and  resident-to-average  daily  census,  to 
measure  teaching  intensity.  In  all  of  our 
payment  regressions  it  was  determined 
that  the  teaching  variable  was  not 
significant;  that  is,  no  empirical 
evidence  exists  to  show  that  LTCHs' 
cost  per  case  would  vary  with  teaching 
costs. 


In  the  March  7,  2003,  proposed  rule 
(68  FR  1 1 254),  we  explained  that 
because  the  LTCH  PPS  was  only 
recently  implemented,  sufficient  new 
data  have  not  yet  been  generated  that 
would  enable  us  to  conduct  a 
comprehensive  reevaluation  of  these 
payment  adjustments.  Therefore,  since 
we  still  do  not  have  empirical  evidence 
to  support  a  DSH  adjustment  or  an  IME 
adjustment,  we  continue  to  belieVe  that 
it  would  be  inappropriate  to  establish 
such  adjustments  at  this  time. 
Accordingly,  in  this  final  rule,  we  are 
not  adopting  the  commenters' 
suggestion  to  include  a  DSH  adjustment 
and  an  IME  adjustment  in  the  LTCH 
PPS.  As  we  stated  in  the  March  7,  2003, 
proposed  rule  (68  FR  11254).  we  will 
continue  to  collect  and  interpret  new 
data  as  they  become  available  in  the 
future  to  determine  if  these  data  support 
proposing  any  additional  payment 
adjustments. 

6.  Budget  Neutrality  Offset  To  Account 
for  the  Transition  Methodology 

In  the  August  30,  2002,  flnal  rule  (67 
FR  56038)  under  §412.533,  we 
implemented  a  5-year  transition  period 
from  reasonable  cost-based  payment  to 
prospective  payment,  during  which  a 
LTCH  will  be  paid  an  increasing 
percentage  of  the  LTCH  PPS  rate  and  a 
decreasing  percentage  of  its  payments 
under  the  reasonable  cost-based 
principles  for  each  discharge. 
Furthermore,  we  allow  a  LTCH  to  elect 
to  be  paid  based  on  100  percent  of  the 
standard  Federal  rate  in  lieu  of  the 
blend  methodologv. 

As  we  discussed  in  further  detail  in 
the  August  30.  2002.  final  rule  (67  FR 
56032-56037).  the  standard  Federal  rate 
was  determined  as  if  all  LTCHs  will  be 
paid  based  on  100  percent  of  the 
standard  Federal  rate.  As  stated  earlier, 
we  provide  for  a  5-year  transition  period 
methodology  that  allows  LTCHs  to 
receive  payments  based  partially  on   . 
reasonable  cost-based  principles.  In 
order  to  maintain  budget  neutrality  as 
required  by  section  123(a)(1)  of  the 
Public  Law  106-113  and  §412. 523(d)(2) 
during  the  5-year  transition  period,  we 
reduce  all  LTCH  Medicare  payments 
(whether  a  LTCH  elects  payment  based 
on  100  percent  of  the  Federal  rate  or 
whether  a  LTCH  is  being  paid  under  the 
transition  blend  methodology). 
Specifically,  we  reduce  all  LTCH 
Medicare  payments  during  the  5-year 
transition  by  a  factor  that  is  equal  to  1 
minus  the  ratio  of  the  estimated  TEFRA 
reasonable  cost-based  payments  that 
woujd  have  been  made  if  the  LTCH  PPS 
had  not  been  implemented,  to  the 
projected  total  Medicare  program  PPS 
payments  (that  is.  payments  made  under 


the  transition  methodology  and  the 
option  to  elect  payment  based  on  100 
percent  of  the  Federal  rate). 

For  FY  2003,  based  on  a  comparison  , 
of  the  estimated  FY  2003  payments  to 
each  LTCH  based  on  100  percent  of  the 
standard  Federal  rate  and  the  transition 
blend  methodology,  we  projected  that 
approximately  49  percent  of  LTCHs 
would  elect  to  be  paid  based  on  100 
percent  of  the  standard  Federal  rate 
rather  than  receive  payment  based  on 
the  transition  blend  methodology.  This 
projection  was  based  on  our  estimate 
that  those  49  percent  of  LTCHs  would 
receive  higher  payments  based  on  100 
percent  of  the  standard  Federal  rate 
compared  to  the  payments  they  would 
receive  under  the  transition  blend 
methodology.  Similarly,  we  projected 
that  the  remaining  51  percent  of  LTCHs 
would  choose  to  be  paid  based  on  the 
transition  blend  methodology  (80 
percent  of  reasonable  cost-based 
payments  and  20  percent  of  payments 
based  on  the  Federal  rate)  in  FY  2003, 
because  those  payments  would  be 
higher  than  if  they  were  paid  based  on 
100  percent  of  the  standard  Federal  rate. 

In  the  August  30,  2002.  final  rule  (67 
FR  56034).  we  projected  that  the  full 
effect  of  the  5-year  transition  period  and 
the  election  option  would  result  in  a 
cost  to  the  Medicare  program  of  $240 
million  as  follows:  For  FY  2003.  $50 
million;  for  FY  2004,  $80  million;  for  FY 
2005.  $60  million;  for  FY  2006,  $40 
million;  for  FY  2007.  $10  million.  Thus, 
in  order  to  maintain  budget  neutrality, 
we  applied  a  6.6  percent  reduction 
(0.934)  to  all  LTCHs'  payments  in  FY 
2003  to  account  for  the  estimated  cost 
of  $50  million  for  FY  2003. 
Furthermore,  in  order  to  maintain 
budget  neutrality,  we  indicated  that,  in 
the  future,  we  would  propose  a  budget 
neutrality  offset  for  each  of  the 
remaining  years  of  the  transition  period 
to  account  for  the  estimated  payments 
for  the  respective  fiscal  year.  Based  on 
the  data  available  at  that  time,  in  the 
August  30,  2002,  final  rule  (67  FR 
56037)  we  estimated  the  following 
budget  neutrality  offsets  to  LTCH 
payments  during  the  remainder  of  the 
transition  period:  5.0  percent  (0.950)  in 
FY  2004;  3,4  percent  (0.966)  in  FY  2005;     » 
and  1.7  percent  (0.983)  in  FY  2006.  We 
also  stated  that  no  budget  neutrality 
offset  is  necessary  in  the  5th  year  of  the 
transition  period  (FY  2007)  l^ecause 
under  the  transition  methodology  at 
§412.533,  all  LTCHs  will  be  paid  based 
on  100  percent  of  the  standard  Federal 
rate  and  zero  percent  of  the  reasonable 
cost-based  principles. 

As  stated  in  the  March  7,  2003, 
proposed  rule  (68  FR  11254-11256),  for   - 
the  proposed  2004  LTCH  PPS  rate  year, 


based  on  the  best  available  data  and  the 
policies  presented  in  that  proposed  rule, 
we  projected  that  approximately  49 
percent  of  LTCHs  would  be  paid  based 
on  100  percent  of  the  proposed  standard 
Federal  rate  rather  than  receive  payment 
under  the  transition  blend  methodology. 
Using  the  same  methodology  in  the 
August  30,  2002,  final  rule  (67  FR 
56034)  described  above,  this  projection, 
which  uses  updated  data  and  inflation 
factors,  is  based  on  our  estimate  that 
these  LTCHs  would  receive  higher 
payments  based  on  100  percent  of  the 
proposed  standard  Federal  ^te 
compared  to  the  payments  they  would 
receive  under  the  transition  blend 
methodology.  Similarly,  we  project  that 
the  remaining  51  percent  of  LTCHs 
would  choose  to  be  paid  based  on  the 
transition  blend  methodology  (80 
percent  of  reasonable  cost-based 
payments  and  20  percent  of  Federal  rate 
payments  for  cost  reporting  periods  that 
begin  during  FY  2003;  and  60  percent  of 
reasonable  cost-based  payments  and  40 
percent  of  Federal  rate  payments  for 
cost  reporting  periods  that  begin  during 
FY  2004  (in  accordance  with 
§  412.533(a)))  because  they  would 
receive  higher  payments  than  if  they 
were  paid  based  on  100  percent  of  the 
proposed  standard  Federal  rate. 

In  the  March  7,  2003,  proposed  rule 
(68  FR  11255),  based  on  the  best 
available  data  and  the  proposed  policy 
revisions  described  in  that  proposed 
rule,  we  projected  that  the  full  effect  of 
the  remaining  4  years  of  the  transition 
period  (including  the  election  option) 
would  result  in  a  cost  to  the  Medicare 
program  of  $300  million  as  follows: 
$120  million  in  the  2004  LTCH  PPS  rate 
year;  $90  million  in  the  2005  LTCH  PPS 
rate  year;  $60  million  in  the  2006  LTCH 
PPS  rate  year;  and  $30  million  in  the 
2007  LTCH  PPS  rate  year.  Therefore,  we 
proposed  a  5.7  percent  reduction  (0.943) 
to  all  LTCHs'  payments  for  discharges 
occurring  on  or  after  July  1,  2003,  and 
through  June  30,  2004,  to  account  for 
the  estimated  cost  of  the  $120  million 
for  the  proposed  2004  LTCH  PPS  rate 
year.  * 

As  we  stated  above,  in  order  to 
maintain  budget  neutrality,  we 
indicatied  that  we  would  propose  a 
budget  neutrality  offset  for  each  of  the 
remaining  years  of  the  transition  period 
to  account  for  the  estimated  costs  for  the 
respective  fiscal  year.  In  the  March  7, 
2003,  proposed  rule  (68  FR  11255), 
based  on  the  best  available  data  at  that 
time,  we  proposed  the  following  budget 
neutrality  offsets  to  LTCH  pajrments 
during  the  transition  period:  4.4  percent 
(0.956)  in  proposed  2005  LTCH  PPS  rate 
year;  2.9  percent  (0.971)  in  proposed 
2006  LTCH  PPS  rate  year;  and  1.2 


percent  (0.988)  in  proposed  2007  LTCH 
PPS  rate  year. 

Comment:  One  commenter 
reconunended  that  the  budget  neutrality 
offsets  to  LTCH  payments  during  the 
transition  period  be  updated 
periodically  and  adjusted  to  reflect  any 
change  in  the  percentage  of  LTCHs 
electing  to  receive  payments  during  the 
transition  period  based  on  100  percent 
of  the  Federal  rate  as  provided  for  under 
§  412.533(c). 

Response:  As  we  stated  in  the  March 
7,  2003,  proposed  rule,  the  proposed 
budget  neutrality  offsets  to  LTCH 
payments  during  the  transition  period 
are  determined  using  the  best  available 
data.  Moreover,  as  we  stated  above,  we 
proposed  to  revise  the  estimated  budget 
neutrality  offsets  to  LTCH  payments 
during  the  transition  period  for  future 
years  annually  along  with  the  update  to 
the  Federal  rate  based  on  updated  data. 
Therefore,  in  determining  the  budget 
neutrality  offsets  to  LTCH  payments 
during  the  transition  period  in  futtu« 
rate  years,  we  will  use  the  latest  data 
available,  including  data  on  actual 
elections  made  by  LTCHs  to  receive 
pajmtients  diuing  the  transition  period 
based  on  100  percent  of  the  Federal  rate 
as  provided  for  under  §412. 533(c).  To 
update  the  budget  neutrality  offsets  to 
LTCH  payments  during  the  transition 
period  more  often  than  in  conjunction 
with  the  annual  rate  update  would  be  an 
administrative  burden  to  LTCHs  and  us. 

Comment:  A  few  commenters 
requested  clarification  on  how  we 
derived  the  estimate  that  49  percent  of 
LTCHs  would  elect  payment  based  on 
100  percent  of  the  Federal  rate  in  the 
proposed  2004  LTCH  PPS  rate  year. 
Additionally,  the  commenters  requested 
an  explanation  of  how  the  estimate  that 
49  percent  of  LTCHs  would  elect 
pajnment  based  on  100  percent  of  the 
Federal  rate  in  the  2004  LTCH  PPS  rate 
year  can  be  determined  from  the 
proposed  rule  data  posted  on  the  CMS 
Web  site.  Some  commenters  also 
requested  that  the  data  files  posted  on 
the  CMS  Web  site  be  consistent  in  the 
futiire,  that  is,  provide  the  same 
information  and  tide  headings.  One 
commenter,  requested  that  the  data  files 
posted  on  the  CMS  Web  site  contain  an 
indicator  of  which  LTCHs  have  elected 
to  receive  payments  based  on  100 
percent  of  the  standard  Federal  rate  as 
provided  for  under  §  412.533(c). 

Response:  As  we  discussed  above,  the 
proposed  estimate  that  49  percent  of  , 
LTCHs  would  elect  payment  based  on 
100  percent  of  the  standard  Federal  rate 
in  the  proposed  2004  LTCH  PPS  rate 
year  was  based  on  our  estimate  that 
those  49  percent  of  LTCHs  (96  out  of 
194)  would  receive  higher  pa)mients 


based  on  100  percent  of  the  proposed 
standard  Federal  rate  compared  to  the 
payments  they  would  receive  under  the 
transition  blend  methodology.  As  we 
also  noted  above,  this  projection  was 
based  on  the  best  available  data  and  the 
policies  presented  in  that  proposed  rule. 
Accordingly,  in  the  March  7,  2003, 
proposed  rule,  when  we  simulated 
payments  for  each  LTCH  under  the 
LTCH  PPS  for  the  proposed  2004  LTCH 
PPS  rate  year  based  on  100  percent  of 
the  proposed  standard  Federal  rate,  we 
incorporated  the  proposed  policy 
changes,  including  the  proposed 
standard  Federal  rate  of  $35,726.64,  the 
proposed  fixed  loss  amount  of  $19,978, 
the  proposed  labor-share  of  72.612 
percent,  the  proposed  update  of  the 
wage  index  data,  and  the  proposed 
elimination  of  the  assignment  of  the 
applicable  statewide  average  cost-to- 
charge  ratio  when  a  LTCH's  cost-to- 
charge  ratio  fell  below  the  floor.  In 
estimating  the  payments  that  LTCHs 
would  receive  under  the  transition 
blend  methodology,  we  projected  the 
pajmients  that  each  LTCH  would  receive 
during  the  proposed  2004  LTCH  PPS 
rate  year,  if  the  LTCH  PPS  were  not 
implemented.  That  is,  we  estimated 
payments  based  on  reasonable  cost- 
based  principles  in  accordance  with  the 
methodology  set  forth  in  §  l"886(b)  of  the 
Act. 

Based  on  the  LTCH's  cost  reporting 
period,  we  applied  the  applicable 
transition  blend  percentages  for  each    - 
LTCH  during  the  proposed  2004  LTCH 
PPS  rate  year.  For  example,  as  we  noted 
in  the  March  7,  2003,  proposed  rule  (68 
FR  11261),  based  on  the  transition  blend 
percentages  set  forth  in  §  412.533(a), 
some  providers  may  experience  a 
change  in  the  transition  blend 
percentage  during  the  proposed  2004 
LTCH  PPS  rate  year,  such  that  a  LTCH 
with  an  October  1,  2002,  cost  reporting 
period  would  have  3  months  (July  1 , 
2003,  through  September  30,  2003) 
under  the  80/20  transition  blend  (that  is, 
80  percent  of  payments  based  on 
reasonable  cost-based  principles  and  20 
percent  based  on  the  Federal  rate)  and 
9  months  (October  1,  2003,  through  June 
30,  2004)  of  payment  imder  the  60/40 
transition  blend  (6C  percent  of  pajonents 
based  on  reasonable  cost-based 
principles  and  40  based  on  the  Federal 
rate). 

If  a  LTCH's  estimated  LTCH  PPS 
payments  for  the  proposed  2004  LTCH 
PPS  rate  year  were  greater  than  its 
estimated  payments  under  the  transition 
period  methodology  for  the  proposed 
2004  LTCH  PPS  rate  year,  then  we 
assumed  that  the  LTCH  would  elect 
pa)mient  based  on  100  percent  of  the 
standard  Federal  rate  for  the  proposed 
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2004  LTCH  PPS  rate  year.  Conversely,  if 
a  LTCH's  estimated  payments  under  the 
transition  period  methodology  for  the 
proposed  2004  LTCH  PPS  rate  year  were 
greater  than  its  estimated  LTCH  PPS 
payments  for  the  proposed  2004  LTCH 
PPS  rate  year,  then  we  assumed  that  the 
LTCH  would  receive  payment  based  on 
the  transition  blend  methodology  set 
forth  in  §  412.533(a)  for  the  proposed 
2004  LTCH  PPS  rate  year.  However, 
regardless  of  the  comparison  of  a 
LTCHs  estimated  LTCH  PPS  payments 
and  estimated  payments  under  the 
transition  period  methodology  for  the 
proposed  2004  LTCH  PPS  rate  year,  we 
also  took  into  account  whether  we  had 
previously  projected  that  a  LTCH  would 
elect  payment  based  on  100  percent  of 
the  standard  Federal  rate  in  the  August 
30.  2002,  final  rule.  Specifically, 
because  LTCHs  subject  to  the  LTCH  PPS 
with  cost  reporting  periods  that  began 
prior  to  start  of  the  proposed  2004  LTCH 
PPS  rate  year  {July  1,  2003)  would  have 
already  notified  their  fiscal  intermediary 
of  their  election  to  receive  payment 
based  on  100  percent  of  the  Federal  rate 
in  accordance  with  §  412.533(c)(2).  and 
once  a  LTCH  makes  this  election  it 
caimot  revert  to  the  transition  blend 
(§  412.533(a)),  in  our  proposed  rule 
projection,  we  took  into  account  our 
previous  projection  from  the  August  30, 
2003,  final  rule. 

Based  on  the  clarification  of  how  we 
derived  the  estimate  that  49  percent  of 
LTCHs  would  elect  payment  based  on 
100  percent  of  the  Federal  rate  in  the 
2004  LTCH  PPS  rate  year  provided 
above,  the  March  7,  2003,  proposed  rule 
data  posted  on  our  website  could  be 
combined  with  the  August  30.  2002, 
final  rule  data  also  posted  on  our 
website  to  derive  the  estimate  that  that 
49  percent  of  LTCHs  would  elect 
payment  based  on  100  p>ercent  of  the 
Federal  rate  in  the  proposed  2004  LTCH 
PPS  rate  year.  Specifically,  the  variables 
"Total  TEFRA  Payments  for  Impact" 
and  "Total  PPS  Payments"  in  the 
August  30,  2002.  final  rule  data  file 
posted  on  our  website  and  the  variables 
"Estimated  Total  TEFRA  Payment"  and 
"Estimated  Total  PPS  Payments  (DRG  + 
High-Cost  Outlier)"  in  the  March  7. 
2003.  proposed  rule  data  file  posted  on 
our  website  can  be  used  to  derive  the 
estimate  that  49  percent  of  LTCHs 
would  elect  payment  based  on  100 
percent  of  the  Federal  rate  in  the  2004 
LTCH  PPS  rate  year. 

In  the  future,  we  will  make  every 
attempt  possible  to  provide  the  same 
information  and  title  headings  in  the 
data  file  posted  on  our  Web  site. 
However,  changes  may  be  necessary  in 
the  future  to  reflect  current  policy  and 
to  more  accurately  reflect  the  data  used. 


For  example,  the  August  30,  2002,  final 
rule  data  files  posted  on  our  website 
contained  the  variable  "Total  TEFRA 
Payment  for  Budget  Neutrality."  As 
described  in  the  corresponding  file 
layout  also  posted  on  our  Web  site,  in 
accordance  with  section  307  of  Public 
Law  106-554,  this  variable  used  to 
determine  the  budget  neutral  standard 
Federal  rate  does  not  contain  the 
increases  to  LTCHs'  payments  provided 
for  under  section  122  of  Public  Law 
106-113  and  section  307  of  Public  Law 
106-554.  However,  that  variable  is  no 
longer  necessary  since  we  are  not 
required  to  determine  the  LTCH  PPS 
Federal  rate  based  on  payments  made 
under  the  reasonable  cost-based 
methodology  once  the  LTCH  PPS  is 
implemented  (that  is,  for  years  beyond 
FY  2003).  Since  this  variable  was  not 
required  to  determine  the  proposed  rate 
and  factors  discussed  in  the  March  7, 
2003,  proposed  rule,  there  is  no 
corresponding  variable  in  the  data  files 
posted  on  our  Web  site.  Additionally,  as 
data  on  which  LTCHs  have  elected  to 
receive  payments  based  on  100  percent 
of  the  standard  Federal  rate  as  provided 
for  under  §  412.533(c)  become  available 
in  the  future,  we  will  incorporate  that 
data  in  the  LTCH  PPS  data  files  posted 
on  the  CMS"  Web  site. 

Comment:  One  commenter  requested 
clarification  on  why  the  proposed 
budget  neutrality  offsets  for  the 
transition  period  were  increased  for 
"fiscal  years"  2004  through  2007, 
despite  the  fact  the  assumptions  appear 
the  same.  The  commenter  reconunends 
that  the  budget  neutrality  offsets  for  the 
transition  period  remain  unchanged 
from  those  published  in  the  August  30. 
2002,  final  rule. 

Response:  Although  the  budget 
neutrality  offsets  presented  in  the 
August  30.  2002.  final  rule  were 
applicable  on  a  fiscal  year  basis,  this  is 
no  longer  true  for  the  proposed  budget 
neutrality  offsets  included  in  the  March 
7,  2003,  proposed  rule.  The  proposed 
budget  neutrality  offsets  for  the 
transition  period  were  estimated  to 
apply  for  the  proposed  LTCH  PPS  rate 
years  2004  through  2007,  not  "fiscal 
years"  2004  through  2007  as  the 
commenter  stated.  The  change  in  the 
period  of  time  for  which  the  proposed 
budget  neutrality  offsets  for  the 
transition  period  would  be  applicable  is 
the  primary  reason  why  we  determined 
the  proposed  budget  neutrality  offset  for 
the  transition  period  to  be  5.7  percent 
for  the  proposed  2004  LTCH  PPS  rate 
year,  beginning  July  1,  2003,  as 
compared  to  the  previous  estimate  of  5.0 
percent  for  FY  2004,  beginning  October 
1,  2003  (presented  in  the  August  30, 
2002,  final  rule).  Therefore,  the  change 


in  the  budget  neutrality  offsets  for  the 
transition  period  is  primarily  due  to 
moving  from  the  Federal  FY  (October 
1st)  rate  cycle  to  the  LTCH  PPS  rate  year 
(July  1st)  rate  cycle.  As  we  stated  in  the 
August  30,  2002,  final  rule,  future 
budget  neutrality  offsets  for  the 
transition  period  in  the  proposed  rule 
will  be  based  on  the  best  available  data. 
Accordingly,  in  determining  the 
proposed  budget  neutrality  offsets  for 
the  transition  period,  we  also  took  into 
account  updated  data. 

Therefore^e  believe  that  the 
proposed  buaget  neutrality  offset  for  the 
transition  period  for  the  proposed  2004 
LTCH  PPS  rate  year  is  appropriate  based 
on  the  data  available  at  that  time,  and 
we  are  not  adopting  the  commenter's 
recommendation  that  the  budget 
neutrality  offsets  for  the  transition 
period  remain  unchanged  from  those 
published  in  the  August  30,  2002,  final 
rule.  Instead,  in  this  final  rule,  we  are 
revising  the  budget  neutrality  offsets  for 
the  transition  period  for  the  2004  LTCH 
PPS  rate  year  based  on  the  same 
methodology  established  in  the  August 
30,  2002,  final  rule,  while  using  the  best 
available  data,  and  applying  the  offset  to 
the  2004  LTCH  PPS  rate  year. 

In  this  final  rule,  for  the  2004  LTCH 
PPS  rate  year,  based  on  the  best 
available  data  and  the  policies 
established  in  this  final  rule,  we  project 
that  approximately  49  percent  of  LTCHs 
will  be  paid  based  on  100  percent  of  the 
proposed  standard  Federal  rate  rather 
than  receive  payment  under  the 
transition  blend  methodology.  Using  the 
same  methodology  described  in  the 
August  30,  2002,  final  rule  (67  FR 
56034),  this  projection,  which  uses 
updated  data  and  inflation  factors,  is 
based  on  our  estimate  that  either — (1)  a 
LTCH  has  already  elected  payment 
based  on  100  percent  of  the  Federal  rate 
prior  to  July  1,  2003,  or  (2)  a  LTCH  will 
receive  higher  payments  based  on  100 
percent  of  the  2004  LTCH  PPS  rate  year 
standard  Federal  rate  compared  to  Uie 
pajrments  it  would  receive  under  the 
transition  blend  methodology. 
Similarly,  we  project  that  the  remaining 
51  percent  of  LTCHs  will  choose  to  be 
paid  based  on  the  transition  blend 
methodology  (80  percent  of  reasonable 
cost-based  payments  and  20  percent  of 
the  Federal  rate  for  cost  reporting 
periods  beginning  during  FY  2003  and 
60  percent  of  reasonable  cost-based 
payments  and  40  percent  of  the  Federal 
rate  for  cost  reporting  periods  begiiming 
during  FY  2004  in  accordance  with 
§  412.533(a))  because  they  will  receive 
higher  payments  than  if  they  were  paid 
based  on  100  percent  of  the  2004  LTCH 
PPS  rate  year  standard  Federal  rate.  We 
note  that,  as  discussed  in  the  March  7, 
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2003,  proposed  rule  (68  FR  11256- 
11257),  we  did  not  propose  to  change 
the  5-year  transition  period  set  forth  in 
§  412.533(a)  in  conjunction  with  the 
proposed  change  in  the  proposed  2004 
LTCH  PPS  rate  year  update.  Therefore, 
the  applicable  transition  blend 
percentage  will  apply  for  a  LTCH's 
entire  cost  reporting  period  beginning 
on  or  after  October  1  (unless  the  LTCH 
elects  payment  based  on  100  percent  of 
the  Federal  rate). 

In  this  final  rule,  based  on  the  best 
available  data  and  the  final  policy 
revisions  described  above,  we  projected 
that  the  full  effect  of  the  remaining  4 
years  of  the  transition  period  (including 
the  election  option)  will  result  in  a  cost 
to  the  Medicare  program  of  $310  million 
as  follows: 


LTCH  PPS  rate  year 

Estimated  cost 
(in  millions) 

2004 , 

2005 

2006 

2007 

$120 

100 

60 

30 

Therefore,  using  the  methodology 
established  in  the  August  30,  2002,  final  > 
rule  (67  FR  56034)  based  on  updated 
data  and  the  final  policies  and  rates 
established  in  this  final  rule,  we  are 
establishing  a  6.0  percent  reduction 
(0.940)  to  all  LTCHs'  payments  for 
discharges  subject  to  the  LTCH  PPS 
occurring  on  or  after  July  1,  2003,  and 
through  June  30,  2004,  to  account  for 
the  estimated  cost  of  the  election  of  the 
$120  million  for  the  proposed  2004 
LTCH  PPS  rate  year.  This  offset  has 
increased  slightly  over  the  estimate  in 
the  proposed  rule  (5.7  percent) 
primarily  due  to  slightly  higher 
projections  of  reasonable  cost-based 
payment  based  on  the  latest  available 
data.  In  addition,  as  we  stated  in  the 
March  7,  2003,  proposed  rule  (68  FR 
12255),  we  emphasize  that  the  budget 
neutrality  offset  to  account  for  the 
transition  methodology  is  calculated 
based  on  and  effective  for  payments 
made  for  discharges  occurring  during 
the  2004  LTCH  PPS  rate  year  of  July  1, 
2003,  through  June  30,  2004,  not  the 
Federal  FY  2004  of  October  1,  2003, 
through  September  30,  2004. 

As  we  discussed  in  the  August  30, 
2002,  final  rule  (67  FR  56036), 
consistent  with  the  statutory 
requirement  for  budget  neutrality  in 
section  123(a)(1)  of  Public  Law  106-113, 
we  intended  for  estimated  aggregate 
payments  under  the  LTCH  PPS  to  equal 
the  estimated  aggregate  payments  that 
would  be  made  if  the  LTCH  PPS  was  not 
implemented.  Our  methodology  for 
estimating  payments  for  purposes  of  the 


budget  neutrality  calculations  use  the 
best  available  data  at  that  time  and 
necessarily  reflect  assumptions.  As  the 
LTCH  PPS  progresses,  we  are 
monitoring  payment  data  and  will 
evaluate  the  ultimate  accuracy  of  the 
assumptions  used  in  the  budget 
neutrality  calculations  (for  example, 
inflation  factors,  intensity  of  services 
provided,  or  behavioral  response  to  the 
implementation  of  the  LTCH  PPS) 
described  in  the  August  30,  2002,  final 
rale  (67  FR  56027-56037).  To  the  extent 
these  assumptions  significantly  differ 
from  actual  experience,  the  aggregate 
amount  of  actual  payments  may  turn  out 
to  be  significantly  higher  or  lower  than 
the  estimates  on  which  the  budget 
neutrality  calculations  were  based. 

Section  123  of  Public  Law  106-113 
and  section  307  of  Public  Law  106-554 
provides  broad  authority  to  the 
Secretary  in  developing  the  LTCH  PPS, 
including  the  authority  for  appropriate 
adjustments.  Under  this  broad  authority, 
as  implemented  in  the  regulations  at 
§  412.523(d)(3),  we  have  provided  for 
the  possibility  of  making  a  one-time 
prospective  adjustment  to  the  LTCH 
PPS  rates  by  October  1,  2006,  so  that  the 
effect  of  any  significant  difference 
between  actual  payments  and  estimated 
payments  for  the  first  year  of  the  LTCH 
PPS  would  not  be  perpetuated  in  the 
LTCH  PPS  rates  for  future  years. 

In  the  August  30,  2002,  final  rule  (67 
FR  56037),  we  estimated  that  total 
Medicare  program  payments  for  LTCH 
services  over  5  years  would  be  $1.59 
billion  for  FY  2003;  $1.69  billion  for  FY 
2004;  $1.79  billion  for  FY  2005;  $1.90 
billion  for  FY  2006;  and  $2.00  billion  for 
FY  2007.  In  the  March  7,  2003, 
proposed  rale  (68  FR  12255),  based  on 
the  best  available  data,  we  estimated 
that  total  Medicare  program  payments 
for  LTCH  services  for  the  proposed 
LTCH  PPS  rate  years  of  2004  through 
2008  would  be: 


- 

Estimated 

LTCH  PPS  rate  year 

payments 
($  in  trillion) 

2004 

$2.17 

2005  

2.29 

2006  

2.42 

2007 

2.56 

2008 

2.71 

At  this  time,  based  on  the  most  recent 
and  best  available  data,  these  estimates 
of  Medicare  program  payments  for 
LTCH  services  for  the  LTCH  PPS  rate 
years  of  2004  through  2008  remain 
unchanged  from  those  estimates 
presented  in  the  proposed  rule. 
Therefore,  in  this  final  rale,  we  continue 
to  estimate  that  Medicare  program 
payments  for  LTCH  services  for  the 


LTCH  PPS  rate  years  of  2004  through      - 
2008  will  be  approximately  $12.2 
billion  as  shown  above. 

In  accordance  with  the  methodology 
established  in  the  August  30,  2002,  final 
rale  (67  FR  56037),  these  estimates  are 
based  on  the  projection  that  49  percent 
of  LTCHs  will  elect  to  be  paid  based  on 
100  percent  of  the  2004  LTCH  PPS  rate 
year  standard  Federal  rate  rather  than 
the  transition  blend,  and  an  update  of 
our  estimate  of  2004  LTCH  PPS  rate  year 
payments  to  LTCHs  using  our  Office  of 
the  Actuary's  most  recent  estimate 
(based  on  updated  data)  of  the  excluded 
hospital  with  capital  market  basket  of 
2.5  percent  for  the  2004  LTCH  PPS  rate 
year  (adjusted  to  account  for  the 
proposed  change  in  the  rate  update 
cycle  discussed  in  section  VII.B.l.b.  of 
this  preamble).  3.2  percent  for  the  2005 
LTCH  PPS  rate  year.  3.1  percent  for  the 
2006  and  2007  LTCH  PPS  rate  years, 
and  3.0  percent  for  the  2008  LTCH  PPS 
rate  year.  We  also  took  into  account  our 
Office  of  the  Actuary's  projection  that 
there  would  be  an  increase  in  Medicare 
beneficiary  enrollment  of  1.3  percent  in 
the  2004  LTCH  PPS  rate  year,  1.6 
percent  in  the  2005  LTCH  PPS  rate  year, 
1.9  percent  in  the  2006  LTCH  PPS  rate 
year.  2.0  percent  in  the  2007  LTCH  PPS 
rate  year,  and  2.1  percent  in  the  2008 
LTCH  PPS  rate  year. 

Because  the  LTCH  PPS  was  only 
recently  implemented,  sufficient  new 
data  have  not  been  generated  that  would 
enable  us  to  conduct  a  comprehensive 
reevaluation  of  our  budget  neutrality 
calculations.  Therefore,  in  the  March  7, 
2003,  proposed  rale  (68  FR  11256).  we 
did  not  propose  an  adjustment  for 
budget  neutrality  under  §  412.523(d)(3) 
at  this  time.  However,  we  stated  that  we 
will  continue  to  collect  and  interpret 
new  data  as  the  data  become  available 
in  the  future  to  determine  if  such  an 
adjustment  should  be  proposed. 

Comment r  A  few  comment ers 
expressed  concern  that  the  retroactive 
one-time  budget  neutrality  adjustment 
at  §  412.523(d)(3)  would  wrongly 
penalize  LTCHs  for  a  CMS  calculation 
error,  thereby,  weakening  the  intent  and 
value  of  the  PPS  design.  The 
commenters  believe  that  the  proposed 
rale  lacks  detail  about  the  methodology 
CMS  will  use  to  implement  this 
adjustment  and  requests  that  CMS 
publish  the  data  and  methodology  used 
to  assess  compliance  with  the  budget 
neutrality  mandate  under  section  123  of 
Public  Law  106-113  established  in 
regulations  at  §412. 523(d)(3).  In 
addition,  one  commenter  states  that  if 
the  Congress  intended  CMS  to  "reduce" 
future  payments  based  on  a  one-time 
budget  neutrality  adjustment,  the 
Congress  would  have  specified  this 
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intent  more  clearly  in  the  statutory  or 
report  language. 

Response:  As  we  discussed  in  greater 
detail  in  the  August  30,  2002,  final  rule, 
section  123(a)(1)  of  Public  Law  106-113 
requires  the  Secretary  to  develop  a  DRG- 
based  PPS  for  LTCHs  and  "shall 
maintain  budget  neutrality."  As  we 
stated  in  that  same  Hnal  rule  (67  PR 
56036),  in  implementing  the  LTCH  PPS 
in  FY  2003  we  intended  for  estimated 
aggregate  payments  under  the  LTCH 
PPS  to  equal  the  estimated  aggregate 
payments  that  would  have  been  made  if 
the  LTCH  PPS  had  not  been 
implemented.  Moreover,  section  123  of 
Public  Law  106-113  and  section  307  of 
Public  Law  106-554  provide  broad 
authority  to  the  Secretary  in  developing 
the  LTCH  PPS.  including  the  authority 
for  appropriate  adjustments.  Under  this 
broad  authority,  as  implemented  in  the 
regulations  at  §  412.523(d)(3).  we  have 
provided  for  the  possibility  of  making  a 
one-time  prospective  adjustment  to  the 
LTCH  PPS  rates  by  October  1,  2006,  so 
that  the  effect  of  any  significant 
difference  between  actual  payments  and 
estimated  payments  of  the  LTCH  PPS 
would  not  be  perpetuated  in  the  LTCH 
PPS  rates  for  future  years.  This 
adjustment  would  not  be  "retroactive" 
as  stated  by  the  commenters;  therefore, 
we  do  not  believe  that  the  one-time 
budget  neutrality  adjustment  at 
§  412.523(d)(3)  would  wrongly  penalize 
LTCHs  for  any  calculation  errors. 
Instead,  as  noted  above,  this  adjustment 
is  necessary  so  that  any  errors  in  the 
original  budget  neutrality  calculations 
would  not  be  perpetuated  in  the  LTCH 
PPS  rates  for  future  years. 

Furthermore,  as  we  stated  in  the 
August  30,  2002,  final  rule  (67  FR 
56036-56037).  if  a  one-time  budget 
neutrality  adjustment  were  proposed  in 
the  future  under  §  412.523(d)(3),  the 
standard  Federal  rate  may  either 
increase  or  decrease  depending  on  the 
difference  between  actual  payments  and 
estimated  payments  under  the  LTCH 
PPS. 

As  we  also  stated  in  the  August  30, 
2002,  final  rule  (67  FR  56036-56037), 
when  estimating  payments  for  the 
purposes  of  the  budget  neutrality 
calculations  in  implementing  the  LTCH 
PPS  for  FY  2003,  we  used  the  best 
available  data  and  any  assumptions.  As 
we  explained  in  that  same  final  rule,  the 
actual  data  and  the  assumptions  include 
inflation  factors,  intensity  of  services 
provided,  and  behavioral  responses  to 
the  implementation  of  the  LTCH  PPS. 
To  the  extent  that  these  data  or 
assumptions  significantly  differ  from 
actual  experience,  actual  payments 
under  the  LTCH  PPS  may  be  higher  or 
lower  than  the  estimates  on  which  the 


budget  neutrality  calculations  were 
based,  and  a  one-time  prospective 
budget  neutrality  adjustment  may  be 
necessary  to  prevent  perpetuating  any 
errors  in  the  budget  neutrality 
calculations  in  futiire  years.  If  in  the 
future  (but  prior  to  October  1.  2006) 
after  monitoring  LTCH  PPS  payment 
data  we  believe  that  the  assiunptions 
used  to  determine  the  budget  neutrality 
calculations  differ  significantly  from 
actual  experience,  we  would  first 
propose  an  appropriate  adjustment  and 
publish  the  details  of  our  findings  in  a 
futvire  Federal  Register  document.  At 
that  time,  we  would  also  discuss  the 
data  and  methodology  used  to 
determine  the  proposed  one-time  budget 
neutrality  offset  provided  for  under 
§412. 523(d)(3). 

As  we  stated  in  the  March  7,  2003, 
proposed  rule,  because  the  LTCH  PPS 
was  only  recently  implemented, 
sufficient  new  data  have  not  been 
generated  that  would  enable  us  to 
conduct  a  comprehensive  reevaluation 
of  our  budget  neutrality  calculations. 
Therefore,  in  the  March  7,  2003, 
proposed  rule  (68  FR  11256),  we  did  not 
propose  a  one-time  prospective 
adjustment  for  budget  neutrality  under 
§  412.523(d)(3)  at  that  time.  However, 
we  will  continue  to  collect  and  interpret 
new  data  as  the  data  becomes  available 
in  the  future  to  determine  if  such  an 
adjustment  should  be  proposed. 
Therefore,  at  this  time  we  are  not 
making  a  one-time  prospective 
adjustment  for  budget  neutrality  as 
provided  for  under  §412. 523(d)(3). 

Vm.  Computing  the  Adjusted  Federal 
Prospective  Payments 

In.accordance  with  §412.525  and  as 
discussed  in  section  VII.  of  this  final 
rule,  the  standard  Federal  rate  is 
adjusted  to  account  for  differences  in 
area  wages  by  multiplying  the  labor- 
related  share  of  the  standard  Federal 
rate  by  the  appropriate  LTCH  PPS  wage 
index.  The  standard  Federal  rate  is  also 
adjusted  to  account  for  the  higher  costs 
of  hospitals  in  Alaska  and  Hawaii  by 
multiplying  the  nonlabor-related  share 
of  the  standard  Federal  rate  by  the 
appropriate  adjustment  factor  shown  in 
Table  V  in  section  VII.C.2.  of  this 
preamble.  In  the  March  7,  2003, 
proposed  rule  (68  FR  11248),  we 
proposed  a  .standard  Federal  rate  of 
$35,726.64  for  the  proposed  2004  LTCH 
PPS  rate  year.  In  this  final  rule,  based 
on  the  best  available  data  and  the 
finalized  policies  present  in  this  final 
rule,  we  are  establishing  a  standard 
Federal  rate  of  $35,892.41  for-the  2004 
LTCH  PPS  rate  year.  We  illustrate  the 
methodology  used  to  adjust  the  Federal 


prospective  payments  in  the  following 
example: 

During  the  2004  LTCH  PPS  rate  year, 
a  Medicare  patient  is  in  a  LTCH  located 
in  Chicago,  Illinois  (MSA  1600)  with  a 
two-fifths  wage  index  value  of  1.0418 
(see  Table  1  in  the  Addendum  to  this 
final  rule).  The  Medicare  patient  is 
classified  into  LTC-DRG  4  (Spinal 
Procedures),  which  has  a  relative  weight 
of  1.2493  (see  Table  3  of  the  Addendum 
to  this  final  rule).  To  calculate  the 
LTCH's  total  adjusted  Federal 
prospective  payment  for  this  Medicare 
patient,  we  compute  the  wage-adjusted  - 
Federal  prospective  payment  amount  by 
multiplying  the  unadjusted  standard 
Federal  rate  ($35,892.41)  by  the  labor- 
related  share  (72.885  percent)  and  the 
wage  index  (1.0418).  This  wage-adjusted 
amount  is  then  added  to  the  nonlabor- 
related  portion  of  the  unadjusted 
standard  Federal  rate  (27.115  percent)  to 
determine  the  adjusted  Federal  rate, 
which  is  then  multiplied  by  the  LTC- 
DRG  relative  weight  (1.2493)  to 
calculate  the  total  adjusted  Federal 
prospective  payment  for  the  2004  LTCH 
PPS  rate  year  ($45,992.49).  In  addition, 
as  discussed  in  section  VII.C.6.  of  this 
preamble,  for  the  2004  LTCH  PPS  rate 
year,  we  are  reducing  the  LTCH  PPS 
payment  by  6.0  percent  for  the  budget 
neutrality  offset  to  account  for  the  costs 
of  the  transition  methodology.  The 
following  illustrates  the  components  of 
the  calculations  in  this  example: 

Unadjusted  Standard  Fed- 
eral Prospective  Payment 
Rate $35,726.18 

Labor-Related  Share  0.72885 

Lat)or- Related  Portion  of  ttie 
Federal  Rate  =     $26,039.03 

^sth  Wage  Index  (MSA 

1600)  1.0418 

Wage-Adjusted  Labor  Share     =     $27,127.46 

Nonlabor-Related  Portion  of 
the  Federal  Rate  (ad- 
justed for  COLA  if  appli- 
cable)        +       $9,687.15 

Adjusted  Federal  Rate =     $36,814.61 

LTC-DRG  4  Relative 
Weight  x  1.2493 

Total  Adjusted  Federal  Pro- 
spective Payment  (Before 
the  Budget  Neutrality  Off- 
set)        ^      $45,992.49 

Budget  Neutrality  Offset  x  0.940 

Total  Federal  Prospective 
Payment  (With  the  Budg- 
et Neutrality  Offset)  =     $43,232.94 

DC.  Transition  Period 

To  provide  a  stable  fiscal  base  for 
LTCHs,  under  §412.533,  we 
implemented  a  5-year  transition  period 
from  reasonable  cost-based 
reimbursement  under  the  TEFRA 
system  to  a  prospective  payment  based 


Federal  Register /Vol.  68,  No.  109 /Friday,  June  6,  2003 /Rules  and  Regulations 


34155 


on  industry-wide  average  operating  and 
capital-related  costs.  Under  the  average 
pricing  system,  payment  is  not  based  on 
the  experience  of  an  individual  hospital. 
As  discussed  in  the  August  30,  2002, 
final  rule  (67  FR  56038),  we  believe  that 
a  5-year  phase-in  will  provide  LTCHs 
time  to  adjust  their  operations  and 
capital  financing  to  the  new  LTCH  PPS, 
which  is  based  on  prospectively 
determined  Federal  payment  rates. 
Furthermore,  we  believe  that  the  5-year 
phase-in  of  the  LTCH  PPS  allows  LTCH 
personnel  to  develop  proficiency  with 
the  LTC-DRG  coding  system,  resulting 
in  improvement  in  the  quality  of  the 
data  used  for  generating  our  annual 
determination  of  relative  weights  and 
payment  rates. 

m  accordance  with  §412.533,  the 
transition  period  for  all  hospitals  subject 
to  the  LTCH  PPS  begins  with  the 
hospital's  first  cost  reporting  period 
begiiming  on  or  after  October  1,  2002, 
and  extends  through  the  hospital's  last 
cost  reporting  period  beginning  before 
October  1,  2007.  During  the  5-year 
transition  period,  a  LTCH's  total 
payment  under  the  LTCH  PPS  is  based 
on  two  payment  percentages — one  based 
on  reasonable  cost-based  (TEFRA) 
payments  and  the  other  based  on  the 
standard  Federal  prospective  payment 
rate.  The  percentage  of  payment  based 
on  the  LTCH  PPS  Federal  rate  increases 
by  20  percentage  points  each  year,  while 
the  reasonable  cost-based  pajrment  rate 
percentage  decreases  by  20  percentage 
points  each  year,  for  the  next  4  fiscal 
years.  For  cost  reporting  periods 
beginning  on  or  after  October  1.  2006, 
Medicare  payment  to  LTCHs  will  be 
determined  entirely  under ^the  Federal 
PPS  methodology.  The  blend 
percentages  as  set  forth  in  §  412.533(a) 
are  as  follows: 


Cost  reporting 
periods  begin- 
ning on  or  after 


October  1,  2002 
October  1 ,  2003 
October  1,  2004 
October  1 ,  2005 
Octot)er  1 ,  2006 


Reasonable 
cost  prin- 
ciples rate 

percentage 


80 
60 
40 
20 
0 


For  a  cost  reporting  period  that  began 
on  or  after  October  1.  2002,  and  before 
October  1.  2003  (FY  2003),  the  total 
payment  for  a  LTCH  is  80  percent  of  the 
amount  calculated  under  reasonable 
cost  principles  for  that  specific  LTCH 
and  20  percent  of  the  Federal 
prospective  payment  amount.  For  cost 
reporting  periods  beginning  on  or  after 
October  1,  2003,  and  before  October  1, 
2004  (Federal  FY  2004),  the  total 
payment  for  a  LTCH  will  be  60  percent 


of  the  amount  calculated  under 
reasonable  cost  principles  for  that 
specific  LTCH  and  40  percent  of  the 
Federal  prospective  payment  amount. 
As  we  noted  in  the  March  7,  2003, 
proposed  rule  (68  FR  11257),  the  change 
in  the  effective  date  of  the  annual  LTCH 
PPS  rate  update  discussed  in  section  FV. 
of  this  preamble  has  no  effect  on  the 
LTCH  PPS  transition  period  as  ^et  forth 
in  §  412.533(a).  That  is,  LTCHs  paid 
under  the  transition  blend  under 
§  412.533(a),  will  receive  those  blend 
percentages  for  the  entire  5-year 
transition  period  (unless  they  elect 
payments  based  on  100  percent  of  the 
Federal  rate).  Furthermore,  LTCHs  paid 
imder  the  transition  blend  will  receive 
the  appropriate  blend  percentages  of  the 
Federal  and  reasonable  cost-based  rate 
for  their  entire  cost  reporting  period  as 
prescribed  in  §412. 533(a)(1)  through 
(a)(5).  For  example,  a  LTCH  with  a  cost 
reporting  period  beginning  on  July  1 . 
2003  (which  is  the  LTCH's  first  cost 
reporting  period  since  the 
implementation  of  the  LTCH  PPS),  will 
receive  payments  based  on  80  percent  of 
the  reasonable  cost-based  rate  and  20 
percent  of  the  Federal  rate  for  its 
discharges  occurring  on  or  after  July  1 , 
2003,  through  Jime  30,  2004  (if  the 
LTCH  does  not  elect  payment  based  on 
100  percent  of  the  Federal  rate). 
The  reasonable  cost-based  rate 
percentage  is  a  LTCH  specific  amount 
that  is  based  on  the  amoimt  that  the 
LTCH  would  have  been  paid  (under 
TEFRA)  if  the  PPS  were  not 
implemented.  As  we  discussed  in  the 
August  30,  2002,  final  rule  (67  FR 
56040),  Medicare  fiscal  intermediaries 
will  continue  to  compute  the  LTCH 
reasonable  cost-based  payment  amount 
according  to  §412. 22(b)  of  the 
regulations  and  sections  1886(d)  and  (g) 
of  the  Act.  We  note  that  several 
reasonable  cost-based  payment 
provisions  that  were  previously  in  effect 
are  no  longer  effective,  starting  with  cost 
reporting  periods  beginning  in  FY  2003. 
•  For  instance,  the  caps  on  the  target 
amounts  for  "existing"  LTCHs  provided 
for  under  section  4414  of  the  BBA  (see 
§413.40(c)(4)(iii))  for  FYs  1998  through 

2002  are  no  longer  applicable  for  cost 
reporting  periods  begiiming  in  FY  2003. 
Thus,  a  LTCH's  teuget  amount  for  FYs 

2003  and  beyond  will  be  determined  by 
updating  its  prior  year's  target  amount 
(which  for  FY  2003  was  subject  to  the 
FY  2002  cap).  In  addition,  the  15- 
percent  reduction  to  payments  to  LTCHs 
for  capital-related  costs  provided  for 
under  section  4412  of  Public  Law  105- 
33  (§413.40(j))  is  only  applicable  for 
portions  of  cost  reporting  periods 
occurring  in  FYs  1998  through  FY  2002. 


This  reduction  is  no  longer  applicable 
for  cost  reporting  periods  beginning  in 
FY  2003.  Therefore,  the  TEFRA  portion 
of  a  LTCH's  payment  for  capital-related 
costs  during  the  LTCH  PPS  transition      , 
period  is  based  on  100  percent  of  its     . 
Medicare  allowable  capital  costs. 

As  we  discussed  in  tne  August  30. 
2002,  final  rule  (67  FR  56038).  in 
implementing  the  PPS  for  LTCHs,  one  of 
our  goals  is  to  transition  hospitals  to  full 
prospective  payments  as  soon  as 
appropriate.  Therefore,  imder 
§  412.533(c).  we  allow  a  LTCH.  which  is 
subject  to  a  blended  rate,  to  elect 
payment  based  on  100  percent  of  the 
Federal  rate  at  the  start  of  any  of  its  cost 
reporting  periods  during  the  5-year 
transition  period  rather  than 
incrementally  shifting  from  reasonable 
cost-based  payments  to  prospective 
payments.  Once  a  LTCH  elects  to  be 
paid  based  on  100  percent  of  the  Federal 
rate,  it  will  not  be  able  to  revert  to  the 
transition  blend.  For  cost  reporting 
periods  beginning  on  or  after  December 
1.  2002.  and  for  the  remainder  of  the  5- 
year  transition  period,  a  LTCH  must 
notify  its  fiscal  intermediary  in  writing 
of  its  election  on  or  before  the  30th  day 
prior  to  the  start  of  the  LTCH's  next  cost 
reporting  period.  For  example,  a  LTCH 
with  a  cost  report  period  that  begins  on 
May  1,  2004,  must  notify  its  fiscal 
intermediary  in  writing  of  an  election 
before  April  1.  2004. 

Under  §412. 533{c)(2)(i),  the 
notification  by  the  LTCH  to  make  the 
election  must  be  made  in  writing  to  the 
Medicare  fiscal  intermediary.  Under 
§  412.533(c)(2)(ii)  and  (iii),  the 
intermediary  must  receive  the  request 
on  or  before  the  specified  date  (that  is. 
on  or  before  the  30th  day  before  the 
applicable  cost  reporting  period  begins 
for  cost  reporting  periods  beginning  on 
or  after  December  1.  2002,  through 
September  30,  2006),  regardless  of  any 
postmarks  or  anticipated  deliver)'  dates. 

Notifications  received,  postmarked,  or 
delivered  by  other  means  after  the 
specified  date  will  not  be  accepted.  If 
the  specified  date  falls  on  a  day  that  the 
postal  service  or  other  delivery  sources 
are  not  open  for  business,  the  LTCH  will 
be  responsible  for  allowing  sufficient 
time  for  the  delivery  of  the  request 
before  the  deadline.  If  a  LTCH's 
notification  is  not  received  timely, 
payment  will  be  based  on  the  transition 
period  blend  percentages. 

X.  Payments  to  New  LTCHs  . 

Under  §  412.23(e)(4).  for  purposes  of 
Medicare  payment  under  the  LTCH  PPS. 
we  define  a  new  LTCH  as  a  provider  of 
inpatient  hospital  services  that 
otherwise  meets  the  qualifying  criteria 
for  LTCHs.  set  forth  in  §  412.23(e)(1) 
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and  (e)(2)  and,  under  present  or 
previous  ownership  (or  both),  and  its 
first  cost  reporting  period  as  a  LTCH 
begins  on  or  after  October  1,  2002.  We 
also  specify  in  §412.500  that  the  LTCH 
PPS  is  applicable  to  hospitals  with  a 
cost  reporting  period  beginning  on  or 
after  October  1.2002. 

As  we  discussed  in  the  August  30, 
2002.  final  rule  (67  FR  56040).  this 
definition  of  new  LTCHs  should  not  be 
confused  with  those  LTCHs  first  paid 
under  the  TEFRA  payment  system  for 
discharges  occurring  on  or  after  October 
1.  1997.  described  in  section 
1886(b)(7)(A)  of  the  Act.  added  by 
section  4416  of  Public  Law  105-33.  As 
stated  in  §413.40(f)(2)(ii).  for  cost 
reporting  periods  beginning  on  or  after 
October  1, 1997,  the  payment  amc^unt 
for  a  "new"  (post-FY  1998)  LTCH  is  the 
lower  of  the  hospital's  net  inpatient 
operating  cost  per  case  or  110  percent  of 
the  national  median  target  amount 
payment  limit  for  hospitals  in  the  same 
class  for  cost  reporting  periods  ending 
during  FY  1996,  updated  to  the 
applicable  cost  reporting  period  [see  62 
FR  46019.  August  29.  1997).  Under  the 
LTCH  PPS,  those  "new"  LTCHs  that 
meet  the  definition  of  "new"  under 
§413.40(f)(2)(ii)  and  that  have  their  first 
cost  reporting  period  as  a  LTCH 
beginning  prior  to  October  1,  2002,  will 
be  paid  under  the  transition 
methodology  described  in  §412.533. 

As  noted  above  and  in  accordance 
with  §41 2. 533(d),  new  LTCHs  will  not 
participate  in  the  5-year  transition  ft-om 
reasonable  cost-based  reimbursement  to 
prospective  payment.  The  transition 
period  is  intended  to  provide  existing 
LTCHs  time  to  adjust  to  payment  under 
the  new  system.  Since  these  new  LTCHs 
with  cost  reporting  periods  begirming 
on  or  after  October  1.  2002.  would  not 
have  received  payment  under 
reasonable  cost-based  reimbursement 
for  the  delivery  of  LTCH  services  prior 
to  the  effective  date  of  the  LTCH  PPS. 
we  do  not  believe  that  those  new  LTCHs 
require  a  transition  period  in  order  to 
make  adjustments  to  their  operations 
and  capital  financing,  as  will  LTCHs 
that  have  been  paid  under  reasonable 
cost-based. 

For  example,  a  "new"  LTCH  (post-FY 
1998)  that  first  began  receiving  payment 
as  a  LTCH  on  October  1,  2001,  will  be 
subject  to  the  110  percent  of  the  median 
target  amount  payment  limit  for  LTCHs 
(in  accordance  with  §413. 40(f)(2)(ii))  for 
both  its  FY  2002  (October  1.  2001, 
through  September  30.  2002)  and  FY 
2003  (October  1,  2002,  through 
September  30,  2003)  cost  reporting 
periods.  Assuming  the  hospital  has  not 
elected  to  be  paid  100  percent  of  the 
Federal  rate  for  its  cost  reporting  period 


beginning  on  October  1 ,  2002  (the  first 
cost  reporting  period  when  the  LTCH 
will  be  subject  to  the  PPS),  the  hospital 
will  be  paid  under  the  transition 
methodology  whereby  the  LTCH's 
reasonable  cost-based  portion  of  its 
payment  for  operating  costs  (80  percent) 
is  limited  by  the  110  percent  of  the 
median  target  amount  payment  limit  for 
LTCHs  under  §  413.40(f)(2)(ii).  For  its 
cost  reporting  period  beginning  on 
October  1,  2003  (which  is  the  hospital's 
third  cost  reporting  period),  under  the 
transition  methodology,  that  LTCH's 
reasonable  cost-based  portion  of  its 
payment  for  operating  costs  (60  percent) 
will  be  limited  to  its  target  amount  as 
determined  under  §413.40{c)(4)(v). 
Furthermore,  if  a  hospital  is  designated 
as  a  LTCH  on  September  1.  2002.  it  will 
not  be  considered  a  new  LTCH  under 
§  412.23(e)(4).  even  if  it  had  not 
discharged  any  patients  or  received  any 
payments  as  of  the  implementation  date 
of  the  LTCH  PPS  on  October  1.  2002. 
because  its  first  cost  reporting  period 
did  not  begin  on  or  after  October  1 . 
2002.  Thus,  it  will  be  paid  according  to 
§413.40(f)(2)(ii)  ft-om  September  1, 

2002,  through  August  30,  2003.  This 
LTCH  will  not  be  subject  to  payments 
under  the  LTCH  PPS  until  the  start  of 
its  next  cost  reporting  period  on 
September  1,  2003.  At  the  beginning  of 
its  second  cost  reporting  period  as  a 
LTCH  (that  is.  September  1,  2003).  this 
LTCH  will  be  subject  to  the  transition 
period  methodology  in  §  412.533(a)(1), 
because  this  provision  applies  to  cost 
reporting  periods  beginning  on  or  after 
October  1,  2002,  and  before  October  1, 

2003.  Under  the  blended  payments  of 
the  transition  period  in  §  412.533(a)(1), 
80  percent  of  payments  for  operating 
costs  would  be  paid  under  the 
reasonable  cost  principles,  as  described 
in  §413.40(f)(2)(ii).  (This  hospital  could 
also  elect  to  be  paid  100  percent  of  the 
Federal  rate  for  its  cost  reporting  period 
beginning  September  1,  2003.) 

XI.  Method  of  Payment 

Under  §412.513,  a  Medicare  LTCH 
patient  is  classified  into  a  LTC-DRG 
based  on  the  principal  diagnosis,  up  to 
eight  additional  (secondary)  diagnoses, 
and  up  to  six  procedures  performed 
during  the  stay,  as  well  as  age,  sex,  and 
discharge  status  of  the  patient.  The 
LTC-DRG  is  used  to  determine  the 
Federal  prospective  payment  that  the 
LTCH  will  receive  for  the  Medicare- 
covered  part  A  services  the  LTCH 
furnished  during  the  Medicare  patient's 
stay.  Under  §412. 541(a),  the  payment  is 
based  on  the  submission  of  the 
discharge  bill.  The  discharge  bill  also 
provides  data  to  allow  for  reclassifying 
the  stay  from  payment  at  the  full  LTC- 


DRG  rate  to  payment  for  a  case  as  a 
short-stay  outlier  (under  §412.529)  or  as 
an  interrupted  stay  (under  §412.531),  or 
to  determine  if  the  case  will  qualify  for 
a  high-cost  outlier  payment  (under 
§  412.525(a)).  , 

Accordingly,  the  ICD-9-CM  codes  ' 
and  other  information  used  to  determine 
if  an  adjustment  to  the  full  LTC-DRG 
payment  is  necessary  (for  example, 
length  of  stay  or  interrupted  stay  status] 
are  recorded  by  the  LTCH  on  the 
Medicare  patient's  discharge  bill  and 
submitted  to  the  Medicare  fiscal 
intermediary  for  processing.  The 
payment  represents  payment  in  full, 
under  §412. 521(b),  for  inpatient 
operating  and  capital -related  costs,  but 
not  for  the  costs  of  an  approved  medical 
education  program,  bad  debts,  blood 
clotting  factors,  anesthesia  services  by 
hospital-employed  nonphysician 
anesthetists  or  obtained  under 
arrangement,  or  the  costs  of 
photocopying  and  mailing  medical 
records  requested  by  a  QIO  ."which  are 
costs  paid  outside  the  L'TCH  PPS. 

As  under  the  previous  reasonable 
cost-based  payment  system,  under 
§  412.541(b)  a  LTCH  may  elect  to  be 
paid  using  the  periodic  interim  payment 
(PIP)  method  described  in  §  413.64(h) 
and  may  be  eligible  to  receive 
accelerated  payments  as  described  in 
§  413.64(g). 

For  those  LTCHs  that  are  paid  during 
the  5-year  transition  based  on  the 
blended  transition  methodology  in 
§  412.533(a)  for  cost  reporting  periods 
beginning  on  or  after  October  1,  2002, 
and  before  October .1,  2006,  the  PIP 
amount  is  based  on  the  transition  blend. 
For  those  LTCHs  that  are  paid  based  on 
100  percent  of  the  standard  Federal  rate, 
the  PIP  amount  is  based  on  the 
estimated  prospective  payment  for  the  ' 
year  rather  than  on  the  estimated 
reasonable  cost-based  reimbursement. 
We  exclude  high-cost  outlier  payments 
that  are  paid  upon  submission  of  a 
discharge  bill  from  the  PIP  amoiuits.  In 
addition,  part  A  costs  that  are  not  paid 
for  under  the  LTCH  PPS,  including 
Medicare  costs  of  an  approved  medical 
education  program,  bad  debts,  blood 
clotting  factors,  anesthesia  services  by 
hospital-employed  nonphysician 
anesthetists  or  obtained  under 
arrangement,  and  the  costs  of 
photocopying  and  mailing  medical 
records  requested  by  a  QIO,  are  subject 
to  the  interim  payment  provisions 
(§  412.541(c)). 

Under  §  412.541(d),  LTCHs  with 
unusually  long  lengths  of  stay  and  that 
are  not  receiving  payment  under  the  PIP 
method  may  bill  on  an  interim  basis  (60 
days  after  an  admission  and  at  intervals 
of  at  least  60  days  after  the  date  of  the 
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first  interim  bill)  and  should  include 
any  high-cost  outlier  payment 
detennined  as  of  the  last  day  for  which 
the  services  have  been  billed. 

Xn.  Monitoring 

In  the  August  30,  2002,  final  rule  (67 
FR  56014),  we  discussed  our  intent  to 
develop  a  monitoring  system  that  vdll 
assist  us  in  evaluating  the  LTCH  PPS. 
Specifically,  we  discussed  the 
monitoring  of  the  various  policies  that 
we  believe  would  provide  equitable 
payment  for  stays  that  reflect  less  than 
the  full  course  of  treatment  and  reduce 
the  incentives  for  inappropriate 
admissions,  transfers,  or  premature 
discharges  of  patients  that  are  present  in 
a  discharge-based  prospective  payment 
system.  We  also  stated  our  intent  to 
collect  and  interpret  data  on  changes  in 
average  lengths  of  stay  under  the  LTCH 
PPS  for  specific  LTC-DRGs  and  the 
impact  of  these  changes  on  the  Medicare 
program.  We  stated  that  if  our  data 
indicate  that  changes  might  be 
warranted,  we  may  revisit  these  issues 
and  consider  proposing  revisions  to 
these  policies  in  the  future.  To  this  end, 
we  have  designed  systems  features 
utilizing  MedPAR  data  that  will  enable 
CMS  and  the  fiscal  intermediary  to  track 
beneficiary  movement  to  and  from  a 
LTCH  and  to  and  from  another  Medicare 
provider.  The  Medicare  Payment 
Advisory  Commission  (MedPac)  has 
endorsed  this  monitoring  activity  and  is 
pursuing  an  independent  research 
initiative  that  wiU  evaluate  all  aspects  of 
LTCHs,  including  the  accuracy  of  data 
reporting,  provision  of  equivalent 
services  by  other  providers,  growth  in 
the  number  of  LTCHs,  and  clinical 
outcomes. 

Also,  in  the  August  30,  2002,  final 
rule  (67  FR  56014),  we  explained  that, 
given  that  the  only  unique  requirement 
that  distinguishes  a  LTCH  from  other 
inpatient  acute  care  hospitals  is  an 
average  length  of  stay  of  greater  than  25 
days,  we  continue  to  be  concerned 
about  the  extent  to  which  LTCH  services 
and  patients  differ  from  those  services 
and  patients  treated  in  other  Medicare 
covered  settings  (for  example,  SNFs  and 
IRFs)  and  how  the  LTCH  PPS  will  affect 
the  access,  quality,  and  costs  across  the 
health  care  continuiun.  Thus,  we  will 
monitor  trends  in  the  supply  and 
utilization  of  LTCHs  and  Medicare's 
costs  in  LTCHs  relative  to  other 
Medicare  providers.  For  example,  we 
may  conduct  medical  record  reviews  of 
Medicare  patients  to  monitor  changes  in 
service  use  (for  example,  ventilator  use) 
over  a  LTCH  episode  of  care  and  to 
assess  patterns  in  the  average  length  of 
stay  at  the  facility  level.  We  will 
consider  future  changes  to  LTCH 


coverage  and  payment  policy  based 
upon  the  results  of  such  analyses. 

Xm.  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1995. 

XIV.  Regulatory  Impact  Analysis 

A.  Introduction 

We  have  examined  the  impact  of  this 
final  rule  as  required  by  Executive 
Order  12866  (September  1993, 
Regulatory  Planning  and  Review),  the 
Regulatory  Flexibility  Act  (RFA) 
(September  16, 1980,  Pub.  L.  96-354), 
section  1102(b)  of  the  Social  Seciuity 
Act  (the  Act),  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4),  and  Executive  Order  13132. 

1.  Executive  Order  12866 

Executive  Order  12866  (as  amended 
by  Executive  Order  13258,  which 
merely  assigns  responsibility  of  duties) 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  if  regulation  is 
necessary,  to  select.regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
enviroiunental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  A  regulatory  impact  analysis 
(RIA)  must  be  prepared  for  inajor  rules 
with  economically  significant  effects 
($100  million  or  more  in  any  one  year). 
We  have  determined  that  this  final  rule 
will  not  be  a  major  rule  within  the 
meaning  of  Executive  Order  12866 
because  the  redistributive  effects  do  not 
constitute  a  shift  of  $100  million  in  any 
one  year.  As  we  discuss  in  further  detail 
below,  and  in  section  VU.B.l.b.  of  this 
preamble,  the  change  to  the  LTCH  PPS 
rate  update  cycle  will  be  budget  neutral. 
Therefore,  we  estimate  that  there  will  be 
no  budgetary  impact  for  the  Medicare 
program  as  a  result  of  the  change  to  the 
LTCH  PPS  rate  update  cycle.  Based  on 
the  best  available  data  for  194  LTCHs, 
we  estimate  that  the  2.2  percent  increase 
in  the  standard  Federal  rate  for  the  2004 
LTCH  PPS  rate  year  will  result  in  an 
increase  in  payments  of  $32.4  million 
and  there  are  no  significant 
redistributive  effects  among  any  groups 
of  hospitals.  (Section  Vn.C.6.  of  Ais 
preamble  includes  an  estimate  of 
Medicare  program  pajnnents  for  LTCH 
services.) 


2.  Regulatory  Flexibility  Act  (RFA) 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
~  nonprofit  organizations,  and 
government  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  by  nonprofit 
status  or  by  having  revenues  of  $26 
million  or  less  in  any  1  year.  For 
purposes  of  the  RFA.  all  hospitals  are 
considered  small  entities  according  to 
the  Small  Business  Administration's 
latest  size  standards  with  total  revenues 
of  $26  million  or  less  in  any  1  year  (for 
further  information,  see  65  FR  69432, 
November  17,  2000).  Medicare  fiscal 
intermediaries  are  not  considered  to  be 
small  entities.  Individuals  and  States  are 
not  included  in  the  definition  of  a  small 
entity.  We  certify  that  this  final  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities,  in 
accordance  with  RFA. 

3.  Impact  on  Rural  Hospitals 

Section  1102(b)  of  the  Act  requires  us 
to  prepare  a  regulatory  impact  analysis 
if  a  r\de  may  have  a  significant  impact     ^ 
on  the  operations  of  a  substantial 
number  of  small  nlral  hospitals.  For  a 
final  rule,  this  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds.  As  discussed  in 
detail  below,  the  rates  and  policies  set 
forth  in  this  final  rule  will  not  have  a 
substantial  impact  on  the  seven  rural 
hospitals  for  which  data  were  available 
that  have  fewer  than  100  beds  and  that 
are  located  in  rural  areas. 

4.  Unfunded  Mandates 

Section  202  of  the  UMRA  requires 
that  agencies  assess  anticipated  costs 
and  benefits  before  issuing  any  rule  that 
may  result  in  expenditure  in  any  one 
year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million  or  more. 
This  final  rule  will  not  mandate  any 
requirements  for  State,  local,  or  tribal 
governments,  nor  would  it  result  in 
expenditures  by  the  private  sector  of 
$110  million  or  more  in  any  one  year. 

5.  Federalism 

Executive  Order  13132  establishes  ^ 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
govenunents,  preempts  State  law,  or 
otherwise  has  Federalism  implications.. 
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We  have  examined  this  final  rule 
under  the  criteria  set  forth  in  Executive 
Order  13132  and  have  determined  that, 
based  on  the  9  State  and  local  LTCHs  in 
our  database,  this  final  rule  will  not 
have  any  signiHcant  impact  on  the 
rights,  roles,  and  responsibilities  of 
State,  local,  or  tribal  governments  or 
preempt  State  law. 

B.  Anticipated  Effects 

We  discuss  the  impact  of  this  final 
rule  below  in  terms  of  its  fiscal  impact 
on  the  Medicare  budget  and  on  LTCHs. 

1.  Budgetary  Impact 

Section  123(a)(1)  of  Medicare, 
Medicaid  and  State  Child  Health 
Insurance  Program  (SCHIP)  Balanced 
Budget  Refinement  Act  of  1999  (BBRA) 
(Pub.  L.  106-113)  requires  us  to  set  the 
payment  rates  contained  in  this  Fmal 
rule  such  that  total  payments  under  the 
LTCH  PPS  are  projected  to  equal  the 
amount  that  would  have  been  paid  if 
this  PPS  had  not  been  implemented. 
However,  as  discussed  in  greater  detail 
in  the  August  30,  2002,  final  rule  (67  FR 
56033-56036),  the  FY  2003  standard 
Federal  rate  ($34,956.15)  was  calculated 
as  though  all  LTCHs  willte  paid  based 
on  100  percent  of  the  standard  Federal 
rate  in  FY  2003.  As  discussed  in  section 
VII.C.6  of  this  final  rule,  we  are 
applying  a  budget  neutrality  offset  to 
payments  to  account  for  the  monetary 
effect  of  the  5-year  transition  period  and 
the  policy  to  permit  LTCHs  to  elect  to 
be  paid  based  on  100  percent  of  the 
standard  Federal  rate  rather  than  a 
blend  of  Federal  prospective  payments 
and  reasonable  cost-based  payments 
during  the  transition.  The  amount  of  the 
offset  is  equal  to  1  minus  the  ratio  of  the 
estimated  reasonable  cost-based 
payments  that  would  have  been  made  if 
the  LTCH  PPS  had  not  been 
implemented,  to  the  projected  total 
Medicare  program  payments  that  will  be 
made  under  the  transition  methodology 
and  the  option  to  elect  payment  based 
on  100  percent  of  the  Federal 
prospective  payment  rate. 

Our  Office  of  the  Actuary  computed 
an  update  factor  to  update  LTCH  PPS 
payments  from  the  current  rate  period 
(Federal  FY  2003)  to  the  new  2004 
LTCH  PPS  rate  year  (July  1,  2003, 
through  June  30,  2004).  The  2004  LTCH 
PPS  rate  year  overlaps  the  current  rate 
period  by  3  months  (July  1 ,  2003, 
through  September  30,  2003).  The 
market  basket  increase  for  Federal  FY 
2003  is  currently  estimated  at  3.7 
percent  and  the  most  recent  estimate  of 
the  LTCH  PPS  market  basket  increase 
for  the  2004  LTCH  PPS  rate  year  is 
estimated  at  2.5  percent  (as  discussed  in 
section  VII.B.l.b  of  this  preamble). 


Therefore,  over  the  period  from  FY  2002 
through  the  2004  LTCH  PPS  rate  year 
(June  30,  2004),  the  cumulative  increase 
would  be  6.0  percent  (1.037  *  1.025  = 
1.063).  This  cumulative  increase 
matches  (within  rounding)  the 
cumulative  increase  calculated  by  using 
the  index  level  in  the  new  effective 
period  and  the  index  level  in  FY  2002, 
such  that  having  two  separate  iipdates 
result  in  the  same  cumulative  update  as 
if  we  had  used  a  single  update  for  the 
entire  21-month  period  (October  1, 
2002,  through  June  30,  2004).  Thus,  the 
change  to  the  2004  LTCH  PPS  rate 
update  cycle  will  not  result  in  a  higher 
or  lower  update  than  would  have  been 
the  case  (except  due  to  rounding)  if  no 
change  had  been  made  to  the  LTCH  PPS 
update  cycle.  In  addition,  as  discussed 
in  section  VII.B.l.b.  of  the  preamble  of 
this  final  rule,  we  apply  a  budget 
neutrality  adjustment  of  0.997  in 
determining  the  standard  Federal  rate  to 
account  for  the  estimated  $5.68  million 
budgetary  impact  for  the  Medicare 
program  in  FY  2003  as  a  result  of  the 
change  to  the  2004  LTCH  PPS  rate  year 
cycle. 

2.  Impact  on  Providers 

The  basic  methodology  for  ' 

determining  a  LTCH  PPS  payment  is  set 
forth  in  the  regulations  at  §412.515 
through  §412.525.  In  addition  to  the 
basic  LTC-DRG  payment  (standard 
Federal  rate  x  LTC-DRG  relative 
weight),  we  make  adjustments  for 
differences  in  area  wage  levels,  cost-of- 
living  adjustment  for  Alaska  and 
Hawaii,  and  short-stay  outliers.  In 
addition,  LTCHs  may  also  receive  high- 
cost  outlier  payments  for  those  cases 
that  qualify  under  the  threshold 
established  each  rate  year.  Section 
412.533  provides  for  a  5-year  transition 
to  fully  prospective  payments  from 
payment  based  on  reasonable  cost-based 
principles.  During  the  5-year  transition 
period,  payments  to  LTCHs  are  based  on 
an  increasing  percentage  of  the  LTCH 
PPS  Federal  rate  and  a  decreasing 
percentage  of  payment  based  on 
reasonable  cost-based  principles. 
Section  412.533(c)  provides  for  a  one- 
time opportunity  for  LTCHs  to  elect 
payments  based  on  100  percent  of  the 
LTCH  PPS  Federal  rate. 

In  order  to  understand  the  impact  of 
the  changes  to  the  LTCH  PPS  discussed 
in  this  final  rule  on  different  categories 
of  LTCHs  for  the  2004  LTCH  PPS  rate 
year,  it  is  necessary  to  estimate 
payments  per  discharge  under  the 
current  (Federal  FY  2003)  LTCH  PPS 
rates  and  factors  (see  the  August  30, 
2002,  final  rule)  and  payments  per 
discharge  that  will  be  made  under  the 
LTCH  PPS  rates  and  factors  for  the  2004 


LTCH  PPS  rate  year  (July  1.  2003. 
through  June  30.  2004).  We  also 
evaluated  the  percent  change  in 
payments  per  discheuge  of  estimated  FY 

2003  prospective  payments  to  estimated 

2004  LTCH  PPS  rate  year  payments  for 
each  category  of  LTCHs. 

Hospital  groups  were  based  on 
characteristics  provided  in  OSCAR  data 
and  FYs  1998  through  2000  cost  report 
data  from  HCRIS.  Hospitals  with 
incomplete  characteristics  were  grouped 
into  the  "unknown"  category.  Hospital 
groups  include: 

— Location:  Large  Urban/Other  Urban/  . 

Rural 
— Participation  Date 
— Ownership  Control 
— Census  Region 
— Bed  Size 

To  estimate  the  impacts  among  the 
various  categories  of  providers  during 
the  transition  period,  it  is  imperative 
that  reasonable  cost-based  principle 
payments  and  prospective  payments 
contain  similar  inputs.  More 
specifically,  in  the  impact  analysis 
showing  the  impact  reflecting  the 
applicable  transition  blend  percentages 
of  prospective  payments  and  reasonable 
cost-based  principle  payments  and  the 
option  to  elect  payment  based  on  100 
percent  of  the  Federal  rate  (Table  VII 
below),  we  estimated  payments  only  for 
those  providers  for  whom  we  are  able  to 
calculate  payments  based  on  reasonable 
cost-b§sed  principles.  For  example,  if 
we  did  not  have  FYs  1996  through  1999 
cost  data  for  a  LTCH.  we  were  unable  to 
determine  an  update  to  the  LTCH's 
target  amount  to  estimate  payment 
under  the  current  reasonable  cost-based 
principles. 

Using  LTCH  cases  from  the  FY  2001 
MedPAR  file  and  cost  data  from  FYs 
1996  through  2000  in  HCRIS  to  estimate 
payments  under  the  current  reasonable 
cost-based  principles,  we  have  both 
case-mix  and  cost  data  for  194  LTCHs. 
Thus,  for  the  impact  analyses  reflecting 
the  applicable  transition  blend 
percentages  of  prospective  payments 
and  reasonable  cost-based  principle 
payments  and  the  option  to  elect 
payment  based  on  100  percent  of  the 
Federal  rate  (see  Table  VI  below),  we 
used  data  from  194  LTCHs.  While 
currently  there  are  approximately  280 
LTCHs,  the  most  recent  growth  is 
predominantly  in  for-profit  LTCHs  that 
provide  respiratory  and  ventilator- 
dependent  patient  care.  We  believe  that 
the  discharges  from  the  MedPAR  data 
for  the  194  LTCHs  in  our  database 
provide  sufficient  representation  in  the 
LTC— DRGs  containing  discharges  for 
patients  that  received  respiratory  and 
ventilator-dependent  care.  However, 
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using  cases  from  the  FY  2001  MedPAR 
file,  we  had  case-mix  data  for  250 
LTCHs.  Cost  data  to  determine  current 
payments  under  reasonable  cost-based 
principle  payments  are  not  needed  to 
simulate  payments  based  on  100  percent 
of  the  Federal  rate.  Therefore,  for  the 
impact  analyses  reflecting  fully  phased- 
in  prospective  payments  (see  Table  VII 
below),  we  used  data  from  250  LTCHs. 

These  impacts  reflect  the  estimated 
"losses"  or  "gains"  among  the  various 
classifications  of  providers  for  the  12- 
month  period  from  October  1,  2002, 
through  September  30,  2003  (Federal  FY 
2003),  compared  to  the  12-month  period 
from  July  1,  2003,  through  June  30,  2004 
(2004  LTCH  PPS  rate  year).  Prospective 
payments  for  the  2004  L"TCH  rate  year 
were  based  on  the  standard  Federal  rate 
of  $35,726.18  and  the  hospital's 
estimated  case-mix  based  on  FY  2001 
claims  data.  Prospective  payments  for 
Federal  FY  2003  were  based  on  the 
standard  Federal  rate  of  $34,956.15  and 
the  same  FY  2001  claims  data. 

3.  Calculation  of  Prospective  Payments 

To  estimate  payments  -under  the 
LTCH  PPS,  we  simulated  payments  on 
a  case-by-case  basis  by  applying  the 
payment  policy  for  short-stay  outliers 
(as  described  in  section  VII.C.4.b  of  this 
final  rule)  and  the  adjustments  for  area 
wage  diff^erences  (as  described  in 
section  VII.C.l  of  this  final  rule)  and  for 
the  cost-of-living  for  Alaska  and  Hawaii 
(as  described  in  section  V11.C.2  of  this 
final  rule).  Additional  payments  would 
also  be  made  for  high-cost  outlier  cases 
(as  described  in  section  VII.C.3  of  this 
final  rule).  As  noted  in  section  VII.C.5 
of  this  final  rule,  we  are  not  making 
adjustments  for  rural  location, 
geographic  reclassification,  indirect 
medical  education  costs,  or  a 
disproportionate  share  of  low-income 
patients. 

We  adjusted  for  area  wage  differences 
for  estimated  FY  2003  payments  by 
using  the  applicable  LTCH  PPS  wage 
index  (one-fifth  of  the  full  FY  2002 
acute  care  hospital  inpatient  wage  index 
data,  without  taking  into  account 
geographic  reclassification  under 
sections  1886(d)(8)  and  1886(d)(10)  of 
the  Act  (see  August  30,  2002,  67  FR 
56057-56075).  For  the  estimated  2004 
LTCH  PPS  rate  year  payments,  we  used 
a  weighted  average  of  a  LTCH's 
applicable  wage  index  during  the  period 
from  July  1,  2003,  through  June  30, 
2004,  since  some  providers  may 
experience  a  change  in  the  wage  index 
phase-in  percentage  during  the  period 
from  July  1,  2003,  through  June  30, 
2004.  For  cost  reporting  periods 
beginning  on  or  after  October  1,  2002, 
and  before  September  30,  2003,  the 


labor  portion  of  the  Federal  rate  is 
adjusted  by  one-fifth  of  the  applicable 
LTCH  PPS  wage  index.  For  cost 
reporting  periods  beginning  on  or  after 
October  1,  2003,  and  before  September 
30,  2004.  the  labor  portion  of  the 
Federal  rate  is  adjusted  by  two-fifths  of 
the  applicable  LTCH  PPS  wage  index. 
The  applicable  LTCH  PPS  wage  index 
values  are  computed  using  the  same 
data  to  compute  the  acute  care  hospital 
inpatient  wage  index  data,  without 
taking  into  account  geographic 
reclassification  under  sections 
1886(d)(8)  and  1886(d)(10)  of  the  Act  (as 
discussed  in  section  VII.C.l.  of  this  final 
rule).  Therefore,  a  provider  with  a  cost 
reporting  period  beginning  October  1, 

2003,  will  have  3  months  of  payments 
under  the  one-fifth  Wage  index  value 
and  9  months  of  payment  under  the 
two-fifths  wage  index  value.  For  this 
provider,  we  computed  a  blended  wage 
index  of  25  percent  (3  months/12 
months)  of  the  one-fifth  wage  index 
value  and  75  percent  (9  months/12 
months)  of  the  two-fifths  wage  index 
value. 

We  also  calculated  payments  using 
the  applicable  transition  blend 
percentages.  For  FY  2003,  the  applicable 
transition  blend  percentage  is  80 
percent  of  payment  based  on  reasonable 
cost-based  principles  and  20  percent  of 
payment  under  the  LTCH  PPS.  For  the 
2004  LTCH  PPS  rate  year  based  on  the 
transition  blend  percentages  set  forth  in 
§41 2.533(a),  some  providers  may 
experience  a  change  in  the  transition 
blend  percentage  during  the  period  from 
July  1,  2003,  through  June  30,  2004.  For 
example  during  the  12-month  period 
from  July  1,  2003,  through  June  30, 

2004,  a  provider  with  a  cost  reporting 
period  beginning  on  October  1 ,  2002 
(which  is  paid  under  the  80/20 
transition  blend  (80  percent  of  payments 
based  on  reasonable  cost-based 
principles  and  20  percent  of  payments 
under  the  LTCH  PPS),  beginning 
October  1,  2002)  will  have  3  months 
(July  1,  2003,  through  September  30, 
2003)  under  the  80/20  blend  and  9 
months  (October  1,  2003,  through  June 
30,  2004)  of  payment  under  the  60/40- 
transition  blend  (60  percent  of  payments 
based  on  reasonable  cost-based 
principles  and  40  percent  of  payments 
under  the  LTCH  PPS).  (The  60  percent/ 
40  percent  blend  vvould  continue  until 
the  provider's  cost  report  period     . 
beginning  on  October  1,  2004.)  In 
estimating  blended  transition  payments, 
we  estimated  payments  based  on 
reasonable  cost-based  principles  in 
accordance  with  the  methodology  in 
section  1886(b)  of  the  Act.  We  compared  . 
the  estimated  blended  transition 


payment  to  the  LTCH's  estimated 
payment  if  it  would  elect  payment 
based  on  100  percent  of  the  Federal  rate. 
If  we  estimated  that  a  LTCH  would  be 
paid  more  based  on  100  percent  of  the 
Federal  rate,  we  assumed  that  it  would 
elect  to  bypass  the  transition 
methodology  and  to  receive  immediate 
prospective  payments. 

Then  we  applied  the  6.6  percent 
reduction  to  payment  to  account  for  the 
effect  of  the  5-year  transition 
methodology  and  election  of  payment 
based  on  100  percent  of  the  Federal  rate 
on  Medicare  program  payments 
established  in  the  August  30.  2002.  final 
rule  (67  FR  56034)  to  each  LTCH's 
estimated  payments  under  the  LTCH 
PPS  for  FY  2003.  Similarly,  we  applied 
the  6.0  percent  reduction  to  payment  to 
accourtt  for  the  effect  of  the  5-year 
transition  methodology  and  election  of 
payment  based  on  100  percent  of  the 
Federal  rate  on  Medicare  program 
payments  (see  section  VII.C.6  of  this 
final  rule)  to  each  LTCH's  estimated 
payments  under  the  LTCH  PPS  for  the 
2004  LTCH  PPS  rate  year.  The  impact 
based  on  our  projection  of  whether  a 
LTCH  will  be  paid  based  on  the 
transitioti  blend  methodology'  or  will 
elect  payment  based  on  100  jiercent  of 
the  Federal  rate  is  shown  below  in  Table 
VI. 

In  Table  VII  below,  we  also  show  the 
impact  if  the  LTCH  PPS  were  fully 
implemented;  that  is,  as  if  there  were  an 
immediate  transition  to  fully  Federal 
prospective  payments  under  the  LTCH 
PPS  for  Federal  FY  2003  and  the  2004 
LTCH  PPS  rate  year.-Accordingly,  the 
6.0  percent  reduction  to  account  for  the 
5-year  transition  methodology  on 
L'TCHs'  Medicare  program  payments  for 
the  2004  LTCH  PPS  rate  year  and  tfie  6.6 
percent  reduction  to  account  for  the  5- 
year  transition  methodology'  on  LTCHs' 
Medicare  program  payments  established 
for  FY  2003  were  not  applied  to  LTCHs' 
estimated  payments  under  the  PPS. 

Tables  VI  and  VII  below  illustrate  the 
aggregate  impact  of  the  payment  system 
among  various  classifications  of  LTCHs. 

•  The  first  column,  LTCH 
Classification,  identifies  the  type  of 
LTCH. 

•  The  second  column  lists  the 
number  of  LTCHs  of  each  classification 
type. 

•  The  third  column  identifies  the 
number  of  long-term  care  cases. 

•  The  fourth  column  shows  the 
estimated  payment  per  discharge  for  FY 
2003. 

•  The  fifth  column  shows  the 
estimated  payment  per  discharge  for  the 
2004  LTCH  PPS  rate  year. 
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•  The  sixth  column  shows  the 
percent  change  of  FY  2003  compared  to  >  * 

the  2004  LTCH  PPS  rate  year. 

Table  VI.— Projected  Impact  Reflecting  Applicable  Transition  Blend  Percentages  of  Prospective  Payments 
AND  Reasonable  Cost-Based  (TEFRA)  Payments  and  Option  To  Elect  Payment  Based  on  100  Percent  of 
the  Federaj.  Rate  ^ 

(FY  2003  payments  compared  to  2004  LTCH  prospective  payment  system  rate  year] 


LTCH  classification 


Numt>er  of 
LTCHs 


Number  of 
LTCH  cases 


Average  fed- 
eral FY  2003 
payment  per 
case  2 


Average  2004 

LTCH  pro- 
spective pay- 
ment system 
rate  year  pay- 
ment per 
case  3 


Percent 
change 


All  Providers 

By  Location: 

Rural 

Urt>an 

Large 

Other 

By  Participation  Date: 

After  Octot)er  1993  

Before  October  1983  

October  1983-Septemt)er  1993 

Unknown  

By  Ownership  Control: 

Voluntary 

Proprietary  

Govemment  

By  Census  Region: 

New  England  

Middle  Atlantic  

South  Atlantic 

East  North  Central 

East  South  Central  a 

West  North  Central  

West  South  Central  

Mountain 

Pacific  

By  Bed  Size: 

Beds:  0-24 

Beds:  25-49 

Beds  50-74 ■ 

Beds:  75-124 

Beds:  125-199 

Beds:  200+  

Unknown 


194 


71.861 


7 

2,153 

187 

69.708 

V13 

47,743 

74 

21,965 

129 

42,973 

16 

7,846 

48 

20,810 

1 

232 

48 

17,741 

136 

51,655 

10 

2.465 

14 

9.499 

9 

3.282 

20 

6,573 

33 

9.061 

10 

2,863 

11 

2.906 

71 

30.262 

15 

2.495 

11 

4.920 

17 

2.456 

88 

21.734 

24 

8.214 

34 

16.310 

21 

13,838 

9 

9,228 

1 

81 

26.751 

20.381 
26.947 
27.232 
26.329 

27.963 
20.204 
26.531 
.39,515 

24,561 
27.562 
25,513 

20,371 
28,390 
30,805 
28,862 
26.516 
26.278 
25.842 
28.049 
34.011 

28.815 
28.129 
28.780 
26.821 
24.430 
24.671 
7.668 


27.202 

20.807 
27,400 
27.695 
26,757 

28.452 
20,262 
27,063 
42,895 

25.032 
27.980 
26.531 

20.286 
28.069 
31.580 
29.454 
26.163 
26,940 
26.464 
28.611 
34.566 

29,591 
28,507 
28,592 
27,673 
24.558 
25.559 
7.937 


1.7 

2.1 
1.7 
1.7 
1.6 

1.7 
0.3 
2.0 
8.6 

1.9 
1.5 
4.0 

-0.4 
-1.1 
2.5 
2.1 
-1.3 
2.5 
2.4 
2.0 
1.6 

2.7 
1.3 
-0.7 
3.2 
05 
3.6 
3.5 


'  These  calculatk>ns  take  into  account  that  §on\e  providers  may  experience  a  change  in  ttie  blend  percentage  changes  during  the  July  1 .  2003. 
through  June  30,  2004,  rate  year  For  example,  during  the  12-month  period  of  July  1,  2003,  through  June  30,  2004,  a  provider  with  a  cost  report- 
ing period  beginning  October  1  would  have  3  months  (July  1 ,  2003,  through  September  30.  2003)  of  payments  under  the  80/20  Wend  and  9 
months  (October  1 ,  2003.  through  June  30,  2004)  of  payment  under  the  60/40  blend. 

2  Average  payment  per  case  for  the  12-month  period  of  October  1,  2002,  through  September  30,  2003. 

3  Average  payment  per  case  for  the  12-month  period  of  July  1 ,  2003,  through  June  30,  2004. 

T/^LE  VII.— Projected  Impact  Reflecting  the  Fully  Phased-In  Prospective  Payments 

[FY  2003  payments  compared  to  2004  LTCH  prospective  payment  system  rate  year  payments] 


LTCH  classification 


Number  of 
LTCHs 


Number  of 
LTCH  cases 


Average  Fed- 
eral FY  2003 
payn>ent  per 
case^ 


Average  2004 

LTCH  pro- 
spective pay- 
ment system 
rate  year  pay- 
ment per 
case  2 


Percent 
change 


All  Providers 

By  Location: 

Rural  

Urban  

Large 

Other  

By  ParlKipatkxi  Date: 

After  October  1993 


250 

16 
234 
135 

99 

182 


82.625 

4.674 
77.951 
52.256 
25,695 

53,246 


26,357 

20,851 
26.687 
27,027 
25,996 

27,178 


26,951 

21.013 
27.307 
27.651 
26.607 

27.740 


2.2 

0.8 
2.3 
2.3 
2.3 

2.1 
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Table  VII.— Projected  Impact  Reflectii^g  the  Fully  Phased-In  Prospective  Payments— Continued 

[FY  2003  payments  compared  to  2004  LTCH  prospective  payment  system  rate  year  payments] 


LTCH  classification 


Numt>er  of 
LTCHs 


Numt)er  of 
LTCH  cases 


Average  Fed- 
eral FY  2003 
payment  per 
case^ 


Average  2004 

LTCH  pro- 
spective pay- 
ment system 
rate  year  pay- 
ment per 
case  2 


Percent 
change 


Before  October  1983  

October  1983— September  1993 

Unknown  

By  Ownership  Control: 

Voluntary 

Proprietary 

Govemment  

By  Census  Region: 

New  England  

Middle  Atlantic  

South  Atlantic 

East  North  Central  

EasK^uth  Central 

West  North  Central  

West  South  Central 

Mountain  ; 

Pacific  

By  Bed  Size: 

Beds;  0-24 

Beds:  25-49 i 

Beds:  50-74 

Beds:  75-124 

Beds:  125-199 

Beds:  200+  

Unknown  


17 

49 

2 

55 

148 

47 

16 
15 
23 
48 
14 
16 
87 
19 
12 

•21 
98 
27 
35 
21 
11 
37 


7,897 

21,257 

743 

19.853 

54.269 

8.503 

9,609 
4.162 
7.051 

12,145 
3,722 
3,769 

33,971 
2,993 
5,203 

3,073 
24,386 

9,310 
16,432 
13,838 

9,51'8 

6,068 


20,826 
26,230 
25,318 

24,314 
27,490 
23,893 

21,094 
28,982 
30,441 
28,356 
28,561 
26,347 
24,560 
26.529 
33,836 

27,130 
27,954 
27,556 
26,222 
24,945 
25,041 
23,354 


20,881 
27,138 
26.537 

24.833 
28,052 
24.864 

21,009 
28,607 
31,289 
29,074 
28,496 
27,245 
25,384 
27,567 
34,323 

28,221 
28,222 
27,610 
27,475 
25,148 
26,054 
24,284 


0.3 
3.5 
4.8 

2.1 
2.0 
4.1 

-0.4 
-13 
2.8 
2.5 
-0.2 
3.4 
3.4 
3.9 
1.4 

4.0 
1.0 
0.2 
4.8 
0.8 
4.0 
40 


^  Average  payment  per  case  for  the  12-month  period  of  October  1,  2002,  through  Septemtjer  30,  2003. 
2  Average  payment  per  case  for  the  12-month  period  of  July  1,  2003.  through  June  30.  2004. 


4.  Results 

We  have  prepared  the  following 
summary  of  the  impact  (as  showm  in 
Table  VI)  of  the  LTCH  PPS  set  forth  in 
this  proposed  rule. 

a.  Location.  The  majority  of  LTCHs 
are  in  urban  areas.  Approximately  3 
percent  of  the  LTCHs  are  identiiled  as 
being  located  in  a  rural  area,  and 
approximately  3  percent  of  all  LTCH 
cases  are  treated  in  these  rural  hospitals. 
Impact  analysis  in  Table  VI  shows  that 
the  percent  change  in  estimated 
payments  per  discharge  for  FY  2003 
compared  to  the  2004  LTCH  PPS.rate 
year  for  rural  LTCHs  will  be  2.1  percent, 
and  will  be  1.7  percent  for  urban 
LTCHs.  Large  urban  LTCHs  are 
projected  to  experience  a  1.7  percent 
increase  in  payments  per  discharge 
percent  from  FY  2003  compared  to  the 
2004  LTCH  PPS  rate  year,  while  other 
urban  LTCHs  projected  to  experience  a 
1.6  percent  increase  in  payments  per 
discharge  percent  from  FY  2003 
compared  to  the  2004  LTCH  PPS  rate 
year.  (See  Table  VI.) 

b.  Participation  Date.  LTCHs  are 
grouped  by  participation  date  into  three 
categories:  (1)  Before  October  1983;  (2) 
between  October  1^83  and  September 


1993;  and  (3)  after  October  1993.  We  did 
not  have  sufficient  OSCAR  data  on  1 
LTCH,  which  we  labeled  as  an 
"Unknown"  category.  The  majority, 
'approximately  60  percent,  of  the  LTCH 
cases  are  in  hospitcils  that  began 
participating  after  October  1993  and  are 
projected  to  experience  a  1.7  percent 
increase  in  payments  per  discharge  from 
FY  2003  compared  to  the  2004  LTCH 
PPS  rate  year.  Approximately  1 1  percent 
of  the  cases  are  in  LTCHs  that  began 
participating  in  Medicare  before  October 
1983  and  are  projected  to  experience  a 
0.3  percent  increase  in  payments  per 
discharge  percent  from  FY  2003 
compared  to  the  2004  LTCH  PPS  rate 
year.  LTCHs  that  began  participating 
between  October  1983  and  September 
1993  are  projected  to  experience  a  2.0 
percent  increase  in  payments  per 
discharge  from  FY  2003  compared  to  the 
2004  LTCH  PPS  rate  year.  [See  Table 
VI.) 

c.  Ownership  Control.  LTCHs  are 
grouped  into  three  categories  based  on 
ownership  control  type — (1)  Voluntary; 
(2)  proprietary;  and  (3)  govenunent. 

Approximately  5  percent  of  LTCHs 
are  govemment  run  and  we  expect  that 
they  will  "gain"  the  most  from  the 
changes  based  on  our  projection  that 


they  will  experience  a  4.0  percent 
increase  in  payments  per  discharge  from 
FY  2003  compared  to  the  2004  LTCH 
PPS  rate  year.  Voluntary  and  proprietary 
LTCHs  are  projected  to  experience  a  1 .9 
percent  and  1.5  percent  increase  in 
,  payments  per  discharge  percent  from  FY 

2003  compared  to  the  2004  LTCHPPS 
rate  year,  respectively.  (See  Table  VI.)  , 

d.  Census  Region.  LTCHs  located  in 
most  regions  are  expected  to  experience 
an  increase  in  payments  per  discharge 
percent  from  FY  2003  compared  to  the 

2004  LTCH  PPS  rate  year.  Specifically, 
of  the  nine  census  regions,  we  expect 
that  LTCHs  in  the  South  Atlantic  and 
West  North  Central  regions  will 
experience  the  largest  percent  increase 
in  payments  per  discharge  percent  from 
FY  2003  compared  to  the  2004  LTCH  . 
PPS  rate  year  (2.5  percent).  We  expect 
LTCHs  in  the  Pacific  region  will 
experience  the  smallest  percent  increase 
in  payments  per  discharge  percent  from 
FY  2003  compared  to  the  2004  LTCH 
PPS  rate  year  (1.6  percent).  (See  Table 
VI.) 

e.  Bed  Size.  LTCHs  were  grouped  into 
six  categories  based  on  bed  size — 0-24 
beds,  25^9  beds,  50-74  beds.  75-124 
beds,  1-25-199  beds,  and  200+  beds.  We 
did  not  have  sufficient  OSCAR  data  on 
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1  LTCH,  which  we  labeled  as  an 
"Unknown"  category. 

The  percent  increase  in  payments  per 
discharge  percent  from  FY  2003 
compared  to  the  2004  LTCH  PPS  rate 
year  are  projected  to  increase  for  all  bed 
size  categories.  Most  LTCHs  were  in  bed 
size  categories  where  the  percent 
increase  in  payments  per  discharge  from 
FY  2003  compared  to  the  2004  LTCH 
PPS  rate  year  is  estimated  to  be  greater 
than  1.0  percent.  Other  than  the  LTCH 
whose  bed  size  is  unknown,  LTCHs 
with  200  or  more  beds  have  the  highest 
estimated  percent  change  in  payments 
per  discharge  percent  from  FY  2003 
compared  to  the  2004  LTCH  PPS  rate 
year  (3.6  percent),  while  LTCHs  with 
125-199  beds  have  the  lowest  projected 
increase  in  the  percent  change  in 
payments  per  discharge  percent  from  FY 
2003  compared  to  the  2004  LTCH  PPS 
rate  year  (0.5  percent).  (See  Table  VI.) 

5.  Effect  on  the  Medicare  Program 

Based  on  actuarial  projections 
resulting  from  our  experience  with  other 
prospective  payment  systems,  we 
estimate  that  Medicare  spending  (total 
Medicare  program  payments)  for  LTCH 
services  over  the  next  5  years  will  be  as 
follows: 


LTCH  PPS  rate  year 

V 

Estimated 

payments 

($  in  billions) 

2004 

2005 

2006 

2007 

2008 

$2.17 
2.29 
242 
2.56 
2.71 

These  estimates  are  based  on  the 
ciurent  estimate  of  increase  in  the 
excluded  hospital  market  with  capital 
basket  of  2.5  percent  for  2004  LTCH  PPS 
rate  year  (adjusted  to  account  for  the 
change  in  the  rate  update  cycle 
discussed  in  section  VlI.B.l.b  of  the 
preamble  of  this  final  rule),  3.2  percent 
for  the  2005  LTCH  PPS  rate  year,  3.1 
percent  for  the  2006  and  2007  LTCH 
PPS  rate  years,  and  3.0  percent  for  the 
2008  LTCH  PPS  rate  year.  We  currently 
estimate  that  there  will  be  an  increase 
in  Medicare  beneficiary  enrollment  of 
1.3  percent  in  2004  LTCH  PPS  rate  year. 
1.6  percent  in  2005  LTCH  PPS  rate  year, 
1.9  percent  in  2006  LTCH  PPS  rate  year, 

2.0  percent  in  2007  LTCH  PPS  rate  year, 

2.1  percent  in  2008  LTCH  PPS  rate  year, 
and  an  estimated  increase  in  the  total 
number  of  LTCHs. 

Consistent  with  the  statutory 
requirement  for  budget  neutrality,  we 
intend  for  estimated  aggregate  payments 
under  the  LTCH  PPS  in  FY  2003  to 
equal  the  estimated  aggregate  payments 
that  will  be  made  if  the  LTCH  PPS  were 


not  implemented.  Our  methodology  for 
estimating  payments  for  purposes  of  the 
budget  neutrality  calculations  uses  the 
best  available  data  and  necessarily 
reflects  assumptions.  As  we  collect  data 
from  LTCHs,  we  will  monitor  payments 
and  evaluate  the  ultimate  accuracy  of 
the  assumptions  used  to  calculate  the 
budget  neutrality  calculations  (that  is, 
inflation  factors,  intensity  of  services 
provided,  or  behavioral  response  to  the 
implementation  of  the  LTCH  PPS).  To 
the  extent  the  assumptions  significantly 
differ  from  actual  experience,  the 
aggregate  amount  of  actual  payments 
may  turn  out  to  be  significantly  higher 
or  lower  than  the  estimates  on  which 
the  budget  neutrality  calculations  are 
based. 

Section  123  of  BBRA  and  section  307 
of  BIPA  provide  the  Secretary  with 
extremely  broad  authority  in  developing 
the  LTCH  PPS,  including  the  authority 
for  appropriate  adjustments.  In 
accordance  with  this  broad  authority, 
we  may  discuss  in  a  future  proposed 
rule  a  possible  one-time  prospective 
adjustment  to  the  LTCH  PPS  rates  to 
maintain  budget  neutrality  so  that  the 
effect  of  the  difference  between  actual 
payments  and  estimated  payments  for 
the  first  year  of  LTCH  PPS  is  not 
perpetuated  in  the  PPS  rates  for  futiu« 
years.  Because  the  LTCH  PPS  was  only 
implemented  for  cost  reporting  periods 
beginning  on  or  after  October  1,  2002, 
we  do  not  yet  have  sufficient  data  to 
determine  whether  such  an  adjustment 
is  warranted. 

6.  Effect  on  Medicare  Beneficiaries 

Under  the  LTCH  PPS,  hospitals  will 
receive  payment  based  on  the  average 
resources  consumed  by  patients  for  each 
diagnosis.  We  do  not  expect  any 
changes  in  the  quality  of  care  or  access 
to  services  for  Medicare  beneficiaries 
under  the  LTCH  PPS,  but  we  expect  that 
paying  prospectively  for  LTCH  services 
will  enhance  the  efficiency  of  the 
Medicare  program. 

C.  Executive  Order  12866 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  final  rule 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subjects  in  42  CFR  Part  412 

Administrative  practice  and 
procedure.  Health  facilities.  Medicare, 
Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

■  In  accordance  with  the  discussion  in 
this  preamble,  the  Centers  for  Medicare 
&  Medicaid  Services  amends  42  CFR 
chapter  IV,  part  412,  as  set  forth  below: 


PART  412— PROSPECTIVE  PAYMENT 
SYSTEMS  FOR  INPATIENT  HOSPITAL 
SERVICES 

■  1.  The  authority  citation  for  part  412 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

■  2.  Section  412.22  is  amended  by 
revising  paragraph  (h)(2)  introductory 
text  and  adding  a  new  paragraph  (h)(6) 
to  read  as  follows: 

§  41 2.22    Excluded  hospitals  and  hospital 
units:  Ger>eral  rules. 

***** 

(h)  Satellite  facilities.  *  *  * 

(2)  Except  as  provided  in  paragraphs 
(h)(3)  and  {h)(6)  of  this  section,  effective 
for  cost  reporting  periods  beginning  on 
or  after  October  1, 1999,  a  hospital  that 
has  a  satellite  facility  must  meet  the 
following  criteria  in  order  to  be 
excluded  from  the  prospective  payment 
systems  for  any  period: 

*        *      -  *    '    *        * 

(6)  The  provisions  of  paragraph 
(h)(2)(i)  of  this  section  do  not  apply  to 
any  long-term  care  hospital  that  is 
subject  to  the  long-term  care  hospital 
prospective  payment  system  under 
Subpart  O  of  this  part,  effective  for  cost  • 
reporting  periods  occurring  on  or  after 
October  1,  2002,  and  that  elects  to  be 
paid  based  on  100  percent  of  the  Federal 
prospective  payment  rate  as  specified  in 
§  412.533(c),  beginning  with  the  first 
cost  reporting  period  following  that 
election,  or  when  the  LTCH  is  fully 
transitioned  to  100  percent  of  the 
Federal  prospective  rate,  or  to  a  new 
long-term  care  hospital,  as  defined  in 
§  412.23(e)(4). 

■  3.  Section  412.503  is  amended  by 
adding  a  definition  of  "long-term  care 
hospital  prospective  payment  system      * 
rate  year"  in  alphabetical  order  to  read 
as  follows: 

§412.503    DeflnKions. 

***** 

Long-term  care  hospital  prospective 
payment  system  rate  year  means  the  12- 
month  period  of  July  1  through  June  30. 

***** 

■  4.  Section  412.523  is  amended  by 
revising  paragraphs  (c)(3)  and  (d)(3)  to 
read  as  follows: 

§  41 2.523  Methodology  for  calculating  the 
Federal  prospective  payment  rates. 

***** 

.    (c)*   *   * 

(3)  Computation  of  the  standard 
Federal  rate.  The  standard  Federal  rate 
is  computed  as  follows: 

(i)  For  FY  2003.  Based  on  the  updated 
costs  per  discharge  and  estimated 
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payments  for  FY  2003  determined  in 
paragraph  (c)(2)  of  this  section,  CMS 
computes  a  standard  Federal  rate  for  FY 
2003  that  reflects,  as  appropriate,  the 
adjustments  described  in  paragraph  (d) 
of  this  section.  The  FY  2003  standard 
Federal  rate  is  effective  for  discharges 
occurring  in  cost  reporting  periods 
beginning  on  or  after  October  1 ,  2002 
through  June  30,  2003. 

(ii)  For  long-term  care  hospital 
prospective  payment  system  rate  years 
beginning  July  1,  2003  and  after.  The 
standcird  Federal  rate  for  long-term  care 
hospital  prospective  pajrment  system 
rate  years  begiiming  July  1 ,  2003  and 
after  will  be  the  standard  Federal  rate 
for  the  previous  long-term  care  hospital 
prospective  payment  system  rate  year, 
updated  by  the  increase  factor  described 
in  paragraph  (a)(2)  of  this  section,  and 
adjusted,  as  appropriate,  as  described  in 
paragraph  (d)  of  this  section.  For  the 
rate  year  from  July  1 ,  2003  through  June 
30,  2004,  the  updated  and  adjusted 
standard  Federal  rate  will  be  offset  by  a 
budget  neutrality  factor  to  account  for 
updating  the  FY  2003  standard  Federal 
rate  on  July  1  rather  than  October  1. 
•        *        *        *        * 

(d)*  •  * 

(3)  One-time  prospective  adjustment. 
The  Secretary  will  review  payments 
under  this  prospective  payment  system 
and  may  make  a  one-time  prospective 
adjustment  to  the  long-term  care 
hospital  prospective  payment  system 
rates  by  October  1,  2006,  so  that  the 
effect  of  any  significant  difference 
between  actual  payments  and  estimated 
payments  for  the  first  year  of  the  long- 
term  care  hospital  prospective  payment 
system  is  not  perpetuated  in  the 
prospective  payment  rates  for  future 
years. 
***** 

■  5.  Section  412.525  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  41 2.525    Adjustments  to  the  Federal 
prospective  payment. 

(a)  Adjustments  for  high-cost  outliers. 

(1)  CMS  provides  for  an  additional 
payment  to  a  long-term  care  hospital  if 
its  estimated  costs  for  a  patient  exceed 
the  adjusted  LTC-DRG  payment  plus  a 
fixed-loss  amount.  For  each  long-term 
care  hospital  rate  year,  CMS  determines 
a  fixed-loss  amount  that  is  the 
maximum  loss  that  a  hospital  can  incur 
under  the  prospective  payment  system 
for  a  case  with  unusually  high  costs. 

(2)  The  fixed-loss  amount  is 
determined  for  the  long-term  care 


hospital  rate  year  using  the  LTC-DRG 
relative  weights  that  are  in  effect  on  July 
1  of  the  rate  year. 

(3)  The  additional  payment  equals  80 
percent  of  the  difference  between  the 
estimated  cost  of  the  patient  care 
(determined  by  multiplying  the 
hospital-specific  cost-to-charge  ratios  by 
the  Medicare  allowable  covered  charge) 
and  thd  sum  of  the  adjusted  Federal 
prospective  payment  for  the  LTC-DRG 
prospective  payment  system  payment 
and  the  fixed-loss  amo'unt. 

(4)  No  retroactive  adjustments  will  be 
made  to  outlier  payments  upon  cost 
report  settlement  to  account  for 
differences  between  the  estimated  cost- 
to-charge  ratio  and  the  actual  cost-to- 
charge  ratio  of  the  case. 
***** 

■  6.  Section  412.529  is  amended  by: 

■  A.  Revising  paragraph  (c)(1) 
introductory  text. 

■  B.  Redesignating  paragraph  (c)(4)  as 
paragraph  (c)(5)  and  removing  the  term 
"LTCH's"  and  adding  the  term  "long- 
term  care  hospital's"  in  its  place. 

■  C.  Adding  a  new  paragrapn  (c)(4). 

§  41 2.529    Special  payment  proviskMi  for 
short-stay  outliers. 

***** 

(c)  Method  for  determining  the 
payment  amount. 

u)  Subject  to  the  provisions  of 
paragraph  (c)(4)  of  this  section,  the 
adjusted  payment  amount  for  a  short- 
stay  outlier  is  the  least  of  the  following 
amounts: 
***** 

(4)  Effective  for  discharges  occmring 
on  or  after  July  1,  2003,  for  long-term 
care  hospitals  described  under 
§412.23(e)(2)(ii),  the  adjusted  payment 
amount  for  a  short-stay  outlier  is 
determined  under  the  formula  set  forth 
in  paragraph  (c)(1)  of  this  section  with 
the  following  substitution  of  the 
percentages  specified  for  the  LTG-DRG 
specific  per  diem  amount  and  the  cost 
of  the  case  under  paragraphs  {c)(l)(i}* 
and  (c)(l)(ii)  of  this -section: 

(i)  For  the  1st  year  of  the  transition 
period,  as  specified  at  §  412.533(a)(1), 
the  percentage  is  195  percent. 

(ii)  For  the  2nd  year  of  the  transition 
period,  as  specified  at  §  412.533(a)(2), 
the  percentage  is  193  percent; 

(iii)  For  the  3rd  year  of  the  transition 
period,  as  specified  at  §412.533(a)(3}, 
the  percentage  is  165  percent; 

(iv)  For  the  4th  year  of  the  transition 
period,  as  specified  at  §  412.533(a)(4), 
the  percentage  is  136  percent; 


(v)  For  the  5th  year  of  the  transition 
period  and  after,  as  specified  at 
§  412.533(a)(5),  the  percentage  is  120 
percent. 


■  7.  Section  412.535  is  revised  to  read  as 
follows: 

§  41 2.535    Publication  of  the  Federal 
.  prospective  payment  rates. 

CMS  publishes  information  pertaining 
to  the  long-term  care  hospital 
prospective  payment  system  effective 
for  each  aimual  update  in  the  Federal 
Register. 

(a)  Information  on  the  unadjusted 
Federal  payment  rates  and  a  description 
of  the  methodology  and  data  used  to 
calculate  the  payment  rates  are 
published  on  or  before  May  1  prior  to 
the  start  of  each  long-term  care  hospital 
prospective  payment  system  rate  year 
which  begins  July  1 ,  unless  for  good 
cause  it  is  published  after  May  1 ,  but 
before  June  1. 

(b)  Infcrmation  on  the  LTC-DRG 
classification  and  associated  weighting 
factors  is  published  on  or  before  August 
1  prior  to  the  beginning  of  each  Federal 
fiscal  year. 

(Catalog  of  Federal  Domestic  Assistance  . 
Program  No.  93.773,  Medicare — Hospital 
Insurance) 

Dated:  May  28,  2003. 

Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  &■ 
Medicaid  Services. 

Dated:  May  28,  2003. 
Tommy  G.  Thompson, 

Secretary. 

Addendum 

This  addendum  contains  the  tables 
referred  to  throughout  the  preamble  to 
this  final  rule.  The  tables  presented 
below  are  as  follows: 

Table  1 . — ^Ltjug-Term  Care  Hospital 
Wage  Index  for  Urban  Areas  for 
Discharges  Occurring  from  July  1,  2003, 
through  June  30,  2004. 

Table  2. — Long-Term  Care  Hospital 
Wage  Index  for  Rural  Areas  for 
Discharges  Occurring  from  July  1,  2003, 
through  June  30,  2004. 

Table  3.— LTC-DRG  Relative  Weights, 
Geometric  Mean  Length  of  Stay,  and 
Short-Stay  Five-Sixths  Average  Length 
of  Stay  for  the  Period  of  July  1 ,  2003, 
through  September  30,  2003. 
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Table  1  .—Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas  for  Discharges  Occurring  From  July  1 , 

2003  Through  June  30,  2004 


MSA 

Urban  Area 

Full  Wage 

Vsth  Wage 

%th  Wage 

(Constituent  Counties) 

Index  ^ 

Index  2 

Index  3 

0040 

Abilene  TX 

0.7792 

0.9558 

0.9117 

Taylor,  TX 

0060 

Aauadilla  PR 

0.4587 

0.8917 

0.7835 

Aguada,  PR                                       '              .                                                                  » 
Aguadilla,  PR 
Moca,  PR 

'                                    < 

0080 

Akron  OH 

0.9600 

0.9920 

0.9840 

Portage,  OH 

Summit,  OH 

0120  

Albany,  GA  

1.0594 

1.0119 

1.0238 

Dougherty,  GA                                • 

Lee,  GA                                                                                                              -       . 

0160  

Albany-Schenectady-Troy,  NY  .'..... 

Albany,  NY 
Montgomery,  NY 
Rensselaer,  NY 
Saratoga,  NY 
Schenectady,  NY 
Schoharie,  NY 

0.a384 

0.9677 

0.9354 

0200 

AlbuQueraue  NM       

0.9315 

0.9863 

0.9726 

Bernalillo,  NM 

Sandoval.  NM                                                      •                  . 

Valencia,  NM 

0220  

0.7859 

0.9572 

0.9144 

Rapides,  LA 

0240  

Allentown-Bethlehem-Easton,  PA  

Cartwn,  PA 

Lehigh,  PA                                                         '                  ' 

Northampton,  PA 

0.9735 

0.9947 

0.9894 

0280  

Altoona,  PA  

0.9225 

0.9845 

0.9690 

Blair,  PA 

0320  

Amarillo,  TX 

0.9034 

0.9807 

0.9614 

Potter.  TX                                     < 

Randall,  TX 

0380  

Anchorage,  AK  : '. 

1.2358 

1.0472 

t.0943 

Anchorage,  AK                                                                         ' 

0440  

Ann  Artx)r  Ml   .... 

1.1103 

1.0221 

1.0441 

Livingston,  Ml 

Washtenaw,  Ml 

0450  

Anniston  AL    . : •. 

0.8044 

0.9609 

0.9218 

Calhoun,  AL                                                                                                          * 

0460  

Appleton-Oshkosh-Neenah,  Wl  

Calumet,  Wl 
Outagamie,  Wl 
Winnebago,  Wl 

0.8997 

0.9799 

0.9599 

0470  

Arecibo,  PR 

0.4337 

0.8867 

0.7736 

Arecibo,  PR                                  *              .                      . 

Camuy,  PR 

Hatillo,  PR            .               . 

0480  

Asheville,  NC '. .• 

0.9876 

0.9975 

0.9950 

Buncombe,  NC 

Madison,  NC 

0500  

Athens,  GA  

1.0211 

1.0042 

1.0084 

Clarke.  GA                                                 '                           .                    .         ' 

Madison,  GA                                                     ,                                       .    ' 

« 

Oconee,  GA 

0520  

Atlanta,  GA 

0.9991 

0.9998 

0  9996 

Barrow,  GA 

Bartow,  GA 

Carroll,  GA                          • 

* 

Cherokee.  GA 

Clayton.  GA                                                                               i 

Cobb,  GA 

Coweta.  GA 

DeKalb,  GA 

Douglas,  GA 

Fayette.  GA 

Forsyth,  GA 

Fulton,  GA 
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Table  1 . — Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas  for  Discharges  Occurring  From  July  l , 

2003  Through  June  30,  2004— Continued 


MSA 


Urban  Area 
(Constituent  Counties) 


Full  Wage 
Index  1 


Vsth  Wage 
Index  2 


%th  Wage 
Index  3 


0560 

0580 
0600 

0640 

0680 
0720 

0733 
0743 
0760 

0840 

0860 
0870 
0875 

0880 
0920 

0960 
1000 

1010 


Gwinnett,  GA 

Henry,  GA 

Newton,  GA 

Paulding,  GA 

Pickens,  GA 

Rockdale,  GA 

Spalding,  GA 

Walton,  GA 
Atlantic-Cape  May,  NJ  , 

Atlantic,  NJ 

Cape  May,  NJ 
Aubum-Opellka,  AL 

Lee,  AL 
Augusta-Aiken,  GA-SC  

Columbia,  GA 

McDuffle,  GA 

Richmond,  GA 

Aiken,  SC 

Edgefield,  SC 
Austin-San  Marcos,  TX  , 

Bastrop,  TX 

Caldwell,  TX 

Hays,  TX 

Travis,  TX 

Williamson,  TX 
Bakersfield,  CA 

Kern,  CA 
Baltimore,  MD  

Anne  Arundel,  MD 

Baltimore,  MD 

Baltimore  City,  MD 

Carroll,  MD 

Harlord,  MD 

Howard,  MD 

Queen  Anne's.  MD 
Bangor,  ME  

Penobscot,  ME 
Bamstable-Yarmouth.  MA 

Bamstable,  MA      . 
Baton  Rouge,  LA 

Ascension,  LA 

East  Baton  Rouge,  LA 

Livingston,  LA 

West  Baton  Rouge,  LA 
Beaumonl-Port  Arthur,  TX  

Hardin,  TX 

Jefferson,  TX 

Orange,  TX 
Bellingham,  WA 

Whatcom.  WA 
Benton  Hartx>r,  Ml 

Berrien,  Ml 
Bergen-Passaic,  1^  

Bergen,  NJ 

Passak:,  NJ 
Billings,  MT 

Yellowstone,  MT 
Biloxi-Gulfport-Pascagoula,  MS 

Hancock.  MS 

Harrison,  MS 

Jackson,  MS 
Binghamton,  NY  

Broome,  NY 

Tioga,  NY 
Birmingfiam,  AL 

Blount,  AL 

Jefferson,  AL 

St.  Clair,  AL 

Shelt>y,  AL 
Bismarck,  ND  


1.10t7 


08325 


1.0264 


0.9637 


0.9877 
0.9929 


0.9664 
1.3202 
0.8294 

0.8324 

1.2282 
0.8965 
1.2150 

0.9022 
0.8757 

0.8341 
0.9222 

0.7972 


1.0203 


1.0053 


0.9927 


0.9975 
0.9986 


0.9933 
1.0640 
0.9659 

0.9665 

1.0456 
0.9793 
1.0430 

0.9804 

0.9751 

0.9668 
0.9844 


1.0407 


0.9665  I    0.9330 


1.0106 


0.9855 


0.9951 
0.9972 


0.9866 
1.1281 
0.9318 

0.9330 

1.0913 
0.9586 
1.0860 

0.9609 
09503 

0.9336 
0.9689 


0.9594     0.9189 
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Table  l. 


-Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas  for  Discharges  Occurring  From  July  1, 

2003  Through  June  30,  2004 — Continued 


MSA 

Urban  Area 

Full  Wage 

Vsth  Wage 

^sth  Wage 

(Constituent  Counties) 

Index' 

Index  2 

Index  3 

Burteigh,  ND                         - 

Morton,  ND 

1020  

Bloomington,  IN i 

0.8907 

0.9781 

0.9563 

Monroe,  IN 

1040  

Bloomington-Normal.  IL  , 

McLean,  IL 

0.9109 

0.9822 

0.9644 

1080  

Botse  City,  ID 

0.9310 

0.9862 

0  9724 

Ada.  ID 

Canyon,  ID 

1123  

Boston-Worcesfer-Lawrence-Lowell-Brockton,  MA-NH  (NH  Hospitals)  , 

1.1229 

1.0246 

1.0492 

Bristol,  MA 

Essex,  MA 

Middlesex.  MA 

Norfolk,  MA 

Plymouth.  MA 

Suffolk,  MA 

Worcester,  MA 

Hillsborough.  NH 

Merrimack,  NH                                                   .« 

Rockingham.  NH                , 

Strafford,  NH 

1125  

BoukJer-Longmont,  CO  ; 

Boukter,  CO                                                                                                           , 

0.9689 

0.9938 

0.9876 

1145  

0.aS35 

0.9707 

0.9414 

Brazoria,  TX 

1150  

Bremerton,  WA 

1.0944 

1.0189 

1  0378 

Kitsap,  WA 

1240  

Brownsville-Harlingen-San  Benito,  TX 

Cameron,  TX 

0.8880 

0.9776 

0.9552 

1260  

Bryan-College  Station.  TX 

Brazos,  TX 

0.8821 

0.9764 

0.9528 

1280  

Buftato-Niagara  Falls.  NY 

Erie,  NY 
Niagara.  NY 

0.9365 

0.9873 

0.9746 

1303  

Burlington,  VT  

1.0052 

1.0010 

1.0021 

Chittenden.  VT                          * 

Franklin,  VT 

^ 

Grand  Isle,  VT 

1310  

Caguas,  PR 

0  4371 

0  8874 

0  7748 

Caguas.  PR 

Cayey,  PR 

Cidra.  PR 

Guralx),  PR 

San  Lorenzo,  PR                                                           ' 

' 

1320  

Canton-Massilkwi,  OH  _ 

Can-oil,  OH                           ' 
Stark,  OH 

0.8932 

0.9786 

0.9573 

1350  

Casper,  WY  

0.9690 

0.9938 

0.9876 

Natrona,  WY 

1360  

Cedar  Rapids,  lA .' 

0.9056 

0.9811 

0.9622 

Linn,  lA 

1400  

Champaign-UrtMina,  IL ; 

Champaign,  IL 

1.0635 

1.0127 

1.0254 

1440  

Charieston-North  Charleston,  SC 

Berkeley,  SC 

Charleston,  SC                       *       • 

Dorchester,  SC 

0.9235 

0.9847 

0.9694 

1480  

Charleston.  WV  „ « 

Kanawha,  WV 
Putnam,  WV 

0.8898 

0.9780 

0.9559 

1520  

Chartotte-Gastonia-Rock  Hill,  NC-SC  „ 

0.9875 

0.9975 

0.9950- 

Cabanrus.  NC 

Gaston,  NC 

Lincoln,  NC 

Mecklenburg,  NC 

» 

Stanly.  NC 

. 

UnkMi.  NC 

York,  SC 

1540  

Charlottesville,  VA 

1.0438 

1.0088 

1.0175 
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Table  1 . — Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas  for  Discharges  Occurring  From  July  i  , 

2003  Through  June  30,  2004 — Continued 


MSA 


Urban  Area 
(Constituent  Counties) 


Full  Wage 
Index  ^ 


Vsth  Wage     %th  Wage 
Index  2  Index  3 


1560 

1580 
1600 


1620 
1640 


1660 
1680 

1720 
1740 
1760 

1800 
1840 

1880 
1890 


Albemarle,  VA 

Charlottesville  City,  VA 

Fluvanna,  VA 

Greene,  VA 
Chattanooga,  TN-GA  

Catoosa,  GA 

Dade,  GA 

Walker,  GA 

Hamilton.  TN 

Marlon,  TN 
Cheyenne,  WY  

Laramie,  WY 
Chicago,  IL  

Cook,  IL 

DeKalb,  IL 

DuPage.  IL 

Grundy,  IL 

Kane.  IL 

Kendall.  IL 

Lake,  IL 

McHenry,  IL 

Will,  IL 
Chlco-Paradise,  CA 

Butte,  CA 
Cincinnati,  OH-KY-IN  

Dearbom,  IN 

Ohio,  IN 

Boone,  KY 

Campbell.  KY 

Gallatin.  KY 

Grant.  KY 

Kenton,  KY 

Pendleton.  KY 

Brown,  OH 

Clermont,  OH 

Hamilton.  OH 

Warren,  OH 
Clarksvllle-Hopklnsville,  TN-KY 

Christian.  KY 

Montgomery,  TN 
Cleveland-Loraln-Elyria.  OH  .... 

Ashtabula.  OH 

Cuyahoga,  OH 

Geauga,  OH 

Lake.  OH 

Lorain,  OH  .  • 

Medina,  OH 
Colorado  Springs,  CO  

El  Paso,  CO 
Columbia,  MO  

Boone,  MO 
Columbia,  SC  

Lexington,  SC 

Richland,  SC 
Columbus,  GA-ALRussell,  AL  .., 

Chattahoochee,  GA 

Harris,  GA 

Muscogee,  GA 
Columbus,  OH ^ 

Delaware,  OH 

Fairfield,  OH 

Franklin.  OH 

Licking.  OH 

Madison,  OH 

Pickaway,  OH 
Corpus  Chrlsti.  TX 

Nueces,  TX 
San  Patricio.  TX 

Con/allis.  OR 

Benton,  OR 


0.8976 


0.8628 


1.1044 


0.9795 


0.9726 


1.0209 


0.9590 


0.9451, 
1.0418 


0.9745  i    0.9949     0  9898 
0.9381     0.9876     0.9752 


0.8406  I    0  9681  i    0.9362 


0.9670     0,9934     0.9868 


I 


0.9916 

0.9983 

0.9966 

0.8496 

0.9699 

0.9398 

0.9307 

09861 

0.9723 

0.8374 

0.9675 

09350 

0.9751     0.9950     0.9900 


0.8729  i    0.9746  I    0.9492 


1.1453     1.0291     1.0581 
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Table  1.— Long-Term  Care  Hosmtal  Wage  Index  for  Urban  Areas  for  Discharges  Occurring  From  July  1, 

2003  Through  June  30,  2004 — Continued 


MSA 


Urban  Area 
(Constituent  Counties) 


Full  Wage 
Index  ^ 


Vsth  Wage 
Index  2 


%tti  Wage 
Index  3 


1900 
1920 


1950 
1960 

2000 

2020 

2030 

2040 
2080 

2120 
2160 

2180 

2190 
2200 
2240 

2281 
2290 

2320 
2330 
2335 


Cumljerland.  MD-WV  (WV  Hospital) 

Allegany,  MO 

Mineral.  WV 
Dallas,  TX 

Collin,  TX 

DaHas.  TX 

Denton,  TX 

Ellis,  TX 

Henderson,  TX 

Hunt.  TX 

Kaufman,  TX 

Rockwall.  TX 
Danville.  VA 

Danville  City.  VA 

Pittsylvania.  VA 
Davenport-Moline-Rock  Island,  lA-IL 

Scott.  lA 

Henry.  IL 

Rock  Island,  IL 
Dayton- SpnngfieM,  OH  

Clark,  OH 

Greene,  OH 

Miami.  OH 

Montgomery.  OH 
Daytona  Beach.  FL  , 

Flagler,  FL 

Volusia,  FL 
Decatur,  AL  

Lawrence,  AL 

Morgan.  AL 
Decatur,  IL 

Macon,  IL 
Denver,  CO  

Adams.  CO 

Arapahoe,  CO  . 

Denver,  CO 

Douglas,  CO 

Jefferson.  CO 
Des  Moines.  lA 

Dallas.  lA 

Polk,  lA 

Warren,  lA 
Detroit,  Ml 

Lapeer.  Ml 

Macomb,  Ml 

Monroe,  Ml 
-    Oakland,  Ml 

St  Clair.  Ml 

Wayne,  Ml 
Dothan,  AL  

Dale,  AL 

Houston,  AL 
Dover,  DE 

Kent,  OE 
Dubuque.  lA  

Dubuque,  lA    ■ 
Duluth-Superior,  MN-WI  

St  Louis.  MN 

Douglas.  Wl 
Dutchess  County.  NY 

Dutchess.  NY- 
Eau  Claire,  Wl  

Chippewa,  Wl 

Eau  Claire.  Wl 
El  Paso,  TX  

El  Paso,  TX 
Elkhart-Goshen,  IN 

Elkhart,  IN 
Eknira.  NY  

Chemur)g,  NY 


0.7847 


0.9998 


0.8859 
0.8835 

0.9282 

0.9071 

08973 

0.8055 
1.0601 


0.8791 


1  0448 


0.8137 

0.9356 
0.8795 
1.0368 

10684 
0.8952 

09265 
0.9722 
0.8416 


0.9569 


1.0000 


0.9772 
0.9767 

0.9856 

0.9614 

0.9795 

0.9611 
1.0120 


0.9758 


1.0090 


0.9627 

0.9871 
0.9759 
1.0074 

1.0137 
0.9790 

09853 
0.9944 
0.9683 


0.9139 
0.9999 


0.9544 
0.9534 

0.9713 

0.9628 

0.9589 

0.9222 
1.0240 


0.9516 


1.0179 


0.9255 

0.9742 
0,9518 
1.0147 

1.0274 
0.9581 

0.9706 
09889 
0.9366 
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Table  1.— Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas  for  Discharges  Occurring  From  July  1, 

2003  Through  June  30,  2004 — Continued 


MSA 


2340 


2360 


2400 


•2440 


2520 


2560 


2580 


2620 


2640 


2650 


2655 


2670 


2680 


2700 


2710 


2720 


2750 


2760 


2800 


2840 


2880 


2900 


2920 


2960 


2975 


Urban  Area 
(Constituent  Counties) 


Enid,  OK 

Garfield.  OK 
Erie,  PA  

Erie,  PA 
Eugene-Springfield,  OR  

Lane,  OR 
EvansviUe-Henderson,  IN-KY  (IN  Hospitals) 

Posey,  IN 

Vanderburgh,  IN 

Warrick,  IN 

Henderson,  KY 
Fargo-Moorhead,  ND-MN  

Clay,  MN 

Cass,  ND 
Fayetteville,  NC  

Cumberland,  NC 
Fayetteville-Springdale-Rogers,  AR 

Benton,  AR 

Washington,  AR 
Flagstaff,  AZ-UT 

Coconino,  AZ 

Kane,  UT 
Flint,  Ml 

Genesee,  Ml 
Florence,  AL 

Colbert.  AL 

Lauderdale,  AL 
Florence.  SC  „ ., 

Florence,  SC 
Fort  Collins-Loveland.  CO 

Larimer,  CO 
FL  Lauderdale.  FL 

Broward,  FL 
Fort  Myers-Cape  Coral,  FL 

Lee,  FL 
Fort  Pierce-Port  St.  Lucie,  FL 

Martin,  FL 

St.  Lucie,  FL 
Fort  Smith,  AR-OK  

Crawford,  AR 

Sebastian,  AR 

Sequoyah,  OK 
Fort  Walton  Beach,  FL 

Okaloosa,  FL 
Fort  Wayne,  IN 

Adams,  IN 

Allen,  IN 

De  Kalb,  IN 

Huntington,  IN 

Wells,  IN 

Whitley,  IN 
Forth  Worth-Artington,  TX 

Hood,  TX 

Johnson,  TX 

Partner,  TX 

Tarrant,  TX 
Fresno,  CA  

Fresno,  CA 

Madera,  CA 
Gadsden,  AL  

Etowah,  AL 
GainesvHIe,  FL 

Alachua,  FL 

Galveston-Texas  City,  TX  

Galveston,  TX 

Gary,  IN 

Lake,  IN 
Porter,  IN 

Glens  Falls,  NY  

Warren,  NY 


Full  Wage 
Index  1 


0.8376 


0.8925 


1.0944 


0.8177 


0.9684 


0.8889 


0.8100 


1.0682 


1.1135 


0.7792 


0.8780 


1.0066 


1.0297 


0.9680 


0.9823 


0.7895 


0.9693 


0.9457 


Vsth  Wage 
Index  2 


0.9446 


1.0169 


-    0.8505 


0.9871 


0.9465 


0.9584 


0.8281 


2/5th  Wage 
Index  3 


0.9675 
0.9785 
1.0189 
0.9635 

6.9937 

0.9778 
0.9620 

1.0136 

1.0227 
0.9558 

0.9756 
1.0013 
1.0059 
0.9936 
0.9965 

0.9579 

0.9939 
0.9891 


0.9889 

1.0034 

0.9701 
0.9974 
0.9893 
0.9917 

0.9656 


0.9350 
0.9570 
1 .0378 
0.9271 

0.9874 

0.9556 
0.9240 

1 .0273 

1.0454 
0  9117 

0.9512 
1.0026 
1.0119 
0.9872 
0.9929 

0.9158 

09877 
0.9783 


0.9778 

1.0068 

0.9402 
0.9948 
0.9786 
0.9834 

0.9312 
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Table  1.— Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas  for  Discharges  Occurring  From  July  1, 

2003  Through  June  30,  2004— Continued 


MSA 


Urt>an  Area 
(Constituent  Counties) 


Full  Wage 
Index  ^ 


Vstti  Wage 
Index  2 


%th  Wage 
Index  3 


2980 
2985 

2995 
3000 

3040 
3060 
3080 
3120 

3150 
3160 

3180 
3200 
3240 

3283 

3285 
3290 

3320 
3350 

3360 
3400 


Washington.  NY 
Goldsboro,  NC 

Wayne.  NC                              .     . 
Grand  Forks.  ND-MN  

Polk.  MN 

Grand  Forks.  ND 
Grand  Junction,  CO  ^. 

Mesa.  CO 
Grand  Rapids-Muskegon-HoUand,  Ml 

Allegan.  Ml 

Kent.  Ml 

Muskegon,  Ml 

Ottawa,  Ml 
Great  Falls,  MT  

Cascade.  MT 
Greeley,  CO  

Weld.  CO 
Green  Bay,  Wl  

Brown,  Wl 
Greensboro-Winston-Salem-High  Point,  NC 

Alamance,  NC 

Davidson,  NC 

Davie,  NC 

Forsytti.  NCGuilford.  NC 

Randolph,  NC 

Stokes,  NC 

Yadkin.  NC 
Greenville,  NC  

Pitt,  NC 
Greenville-Spartanburg-Anderson,  SC  

Anderson,  SC 

Cherokee,  SC 

Greenville,  SC 

Pickens,  SC 

Spartanburg,  SC 
Hagerstown,  MD 

Washington.  MD 
Hamilton-Middletown,  OH  

Butler,  OH 
Harrisburg-Lebanon-Carlisle,  PA  

Cumberland,  PA 

Dauphin,  PA 

Lebanon,  PA 

Perry,  PA 
Hartford.  CT ., 

Hartford,  CT 

Litchfield,  CT 

Middlesex.  CT 

Tolland,  CT 
Hattiesburg,  MS  .^ 

Forrest,  MS 

Lamar,  MS 
Hk:kory-Morganton-Lenoir,  NC  

Alexander,  NC 

Burke,  NC 

CakJwell,  NC 

Catawba.  NC 
Honolulu,  HI  

Honolulu,  HI 
Houma,  LA  

Lafourche,  LA 

Terrebonne,  LA 
Houston,  TX  

Chambers,  TX 

Fort  Bend,  TX 

Harris,  TX 

Liberty,  TX 

Montgomery,  TX 

Waller.  TX 
Huntington-Ashland,  WV-KY-OH  


0.8892 
0.8897 

09456 
0.9525 

0.8950 
0.9237 
0.9502 
0.9282 


0.9100 
0.9122 


0.9268 
0.9418 
0.9223 

1.1549 

0.7659 
0.9028 

1.1457 
0.8317 

0.9892 


0.9636 


0.9778 
0.9779 

0.9891 
0.9905 

0.9790 
0.9847 
0.9900 
0.9856 


0.9820 
0.9824 


0.9854 
0.9884 
0.9845 

1.0310 

0.9532 
0.9806 

1.0291 
0.9663 

0.9978 


0.9927 


0.9557 
0.9559 

0.9782 
0.9810 

0.9580 
0.9695 
0.9801 
0.9713 


0.9640 
0.9649 


0.9707 
0.9767 
0.9689 

1.0620 

0.9064 
0.9611 

1.0583 
0.9327 

0.9957 


0.9854 
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Table  1.— Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas  for  Discharges  Occurring  From  July  l, 

2003  Through  June  30,  2004 — Continued 


MSA 


Urt>an  Area 
(Constituent  Counties) 


Full  Wage 
Index  ^ 


Vsth  Wage 
Index  2 


%th  wage 
Index  3 


3440 
3480 


3500 
3520 
3560 

3580 
3600 

3605 
3610 
3620 
3640 
3660 


3680 

3700 
3710 

3720 

3740 
3760 


Boyd,  KY 

Carter,  KY 

Greenup,  KY 

Lawrence,  OH 

Cabell,  WV 

Wayne,  WV 
Huntsville,  AL 

Limestone,  AL 

Madison,  AL 
Indianapolis,  IN  

Boone,  IN 

Hamilton,  IN 

Hancock,  IN 

Hendricks,  IN 

Johnson,  IN 

Madison,  IN 

Marion,  IN 

Morgan,  IN 

Shelby,  IN 
Iowa  City,  lA , 

Johnson,  lA    • 
Jackson,  Ml  

Jackson,  Ml 
Jackson,  MS 

Hinds,  MS  . 

Madison,  MS 

Rankin,  MS 
Jackson,  TN  :.. 

Madison,  TN 

Chester,  TN 
Jacksonville,  FL 

Clay,  FL 

Duval,  FL 

Nassau,  FL 

St.  Johns,  FL 
Jacksonville,  NC 

Onslow,  NC 
Jamestown,  NY 

Chautauqua,  NY 
Janesville-Beloit,  Wl  

Rock,  Wl 
Jersey  City,  NJ  

Hudson,  NJ 
Johnson  City-Kingsport-Bristol,  TN-VA 

Carter,  TN 

Hawkins,  TN 

Sullivan,  TN 

Unicoi,  TN 

Washington,  TN 

Bristol  City,  VA 

Scott,  VA 

Washington,  VA 
Johnstown,  PA  .! 

Cambria,  PA 

Somerset,  PA  - 

Jonesboro,  AR  ....'....,........... 

Craighead,  AR 

Joplin,  MO  

Jasper,  MO 

Newton,  MO 

Kalamazoo-Battlecreek,  Ml  

Calhoun,  Ml 
Kalamazoo,  Ml 
Van  Buren,  Ml 

Kankakee,  IL  

Kankakee,  IL 

Kansas  City,  KS-MO  

Johnson,  KS 
Leavenworth,  KS 
Miami,  KS 


0.8903 


-0.9717 


0.9587 
0.9532 
0.8607 

0.9275 
0.9381 

0.8239 
0.7976 
0.9849 
1.1190 
0.8268 


0.8329 

0.7749 
0.8613 

1.0595 

1.0790 
0.9736 


0.9781 


0.9943 


0.9917 
0.9906 
0.9721 

0.9855 
a9876 

0.9648 
0.9595 
0.9970 
1.0238 
0.9654 


0.9666 

0.9550 
0.9723 

1.0119 

1.0158 
0.9947 


0.9561 


0.9887 


0.9835 
0.9813 
0.9443 

0  9710 
0.9752 

0.9296 
0.9190 
0.9940 
1.0476 
0.9307 


09332 

0.9100 
0.9445 

1.0238 

1.0316 
0.9894 
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Table 


1.— Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas  for  Discharges  Occurring  From  July  1, 

2003  Through  June  30,  2004— Continued 


MSA 

UrtMin  Area 

Full  Wage 

Vsth  Wage 

%th  Wage 

(Constituent  Counties) 

Index' 

Index  2 

Index  3 

Wyandotte,  KS 

Cass,  MO 

^ 

Clay.  MO 

• 

. 

Clinton,  MO                                            , 

Jackson,  MO 

'- 

Lafayette,  MO 

■ 

I 

Platte,  MO 

Ray,  MO 

3800 

Kenosha  Wl ; .-. 

0.9686 

0.9937 

0.9874 

Kenosha,  Wl 

3810  

Killeen-Temple,  TX 

1.0399 

1.0080 

1.0160 

Bell,  TX 

Coryell,  TX 

3840 

Knoxville  TN  ; -. '. 

0.8970 

0.9794 

0  9588 

Anderson,  TN 

Blount,  TN 

Knox,  TN 

Loudon.  TN 

•. 

Sevier,  TN 

Union,  TN 

3850     .  . 

Kokomo  IN ; ; 

0.8971 

0.9794 

0  9588 

Howard,  IN 

Tipton,  IN 

3870  

La  Crosse,  WI-MN  

0.9400 

0.9880 

0.9760 

Houston.  MN 

La  Crosse.  Wl                                                                      ^ 

3880  : 

Lafayette,  LA  

0.8452 

0.9690 

0.9381 

Acadia,  LA 

Lafayette,  LA 

St.  Landry,  LA 

t 

St.  Martin.  LA 

3920  

Lafayette.  IN  

0.9278 

0.9856 

0.9711 

Clinton.  IN 

Tippecanoe.  IN 

3960  

Lake  Charles.  LA  _ 

0.7965 

0.9593 

0  9186 

3980  

Lakeland-Winter  Haven,  FL 

Polk.  FL 

0.9357 

0.9871 

0.9743 

4000  

Lancaster,  PA ; 

0.9078 

0.9816 

0  9631 

4040  

Lansing-East  Lansing.  Ml 

Clinton.  Ml 
Eaton.  Ml 
Ingham,  Ml 

0.9726 

0.9945 

0.9890 

4080  

Laredo,  TX  

0.8472 

0.9694 

0.9389 

Webb,  TX 

4100  

Las  Cruces.  NM  

0.8745 

0.9749 

0  9498 

Dona  Ana,  NM 

4120  

Las  Vegas,  NV-AZ  

1.1521 

1.0304 

1  0608 

Mohave,  AZ 

Clark.  NV                                                                       ,  . 

Nye.  NV 

4150  

Lawrence,  KS 

0.8323 

0.9665 

0.9329 

Douglas.  KS 

4200  

Lawton,  OK  

0.8315 

0.9663 

0.9326 

Comanche.  OK 

4243  

Lewiston-Aubum.  ME  

Androscoggin.  ME 

0.9179 

0.9836 

0.9672 

4280  

Lexington.  KY  

0.8581 

0.9716 

0.9432 

Clark,  KY                                                                       .                  v                  ' 

Fayette.  KY 

Jessamine.  KY 

Madison.  KY 

Scott.  KY                                                .      . 

, 

Woodford.  KY 

4320  

Lima.  OH  ^ 

0.9483 

0.9897 

0  9793 

Allen.  OH 

Auglaize,  OH 

> 

4360  

Uncoln.  NE : 

0.9892 

0.9978 

0.9957 
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Table  1.— Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas  for  Discharges  Occurring  From  July  1, 

2003  Through  June  30,  2004— Continued 


MSA 


4400 

4420 

4480 
4520 

4600 
4640 

4680 

4720 
4800 

4840 

4880 
4890 
4900 
4920 

4940 
5000 
5015 

5080 


Urban  Area 
(Constituent  Counties) 


Lancaster,  NE 
Uttle  Rock-North  Little  Rock,  AR  ... 

Faulkner,  AR 

Lonoke,  AR 

Pulaski,  AR 

Saline,  AR 
Longvlew-Marshall,  TX 

Gregg.  TX 

Harrison,  TX 

Upshur.  TX 
Los  Angeles-Long  Beach,  CA 

Los  Angeles.  CA 
Louisville,  KY-IN 

Clark,  IN 

Ftoyd.  IN 

Harrison,  IN 

Scott,  IN 

Bullitt,  KY 

Jefferson,  KY 

Oldham.  KY 
Lubbock.  TX  

Lubbock,  TX 
Lynchburg.  VA 

Amherst,  VA 

Bedford,  VA 

Bedford  City,  VA 

Campbell,  VA 

Lynchburg  City,  VA 
Macon,  GA 

Bibb.GA 

Houston,  GA 

Jones,  GA 

Peach,  GA 

Twiggs,  GA 
Madison,  Wl 

Dane,  Wl 
Mansfield,  OH 

Cravyrford,  OH 

Richland,  OH 
Mayaguez.  PR 

Anasco,  PR 

Cabo  Rojo.  PR 

Hormigueros,  PR 

Mayaguez,  PR 

Sabana  Grande,  PR 

San  German,  PR 
McAllen-Edinburg-Mission,  TX 

Hidalgo,  TX 
Medford-Ashland,  OR  

Jackson.  OR 
Melboume-Titusville-Palm  Bay,  FL  . 

Brevard,  R 
Mernphis,  TN-AR-MS  

Crittenden,  AR 

OeSoto,  MS 

Fayette.  TN 

Shelby.  TN 

Tipton,  TN 
Merced,  CA 

Merced,  CA 
Miami,  FL  

Dade.  FL 
Middlesex-Somerset-Hunterdon,  Kl 

Hunterdon,  NJ 

MkMlesex,  I^J 
Somerset.  hU 

Milwaukee-Waukesha,  Wl 

Milwaukee.  Wl 

Ozaukee,  Wl 

Washington,  Wl  ^    ' 


Full  Wage 
Index' 


0.9097 

0.8629 

1.2001 
0.9276 


0.9646 
0.9219 


0.9204 


1.0467 
0.8900 

0.4914 


0.8428 
1.0498 
1.0253 
0.8920 


0.9742 
0.9802 
1.1213 

0.9893 


Vsth  Wage 
Index  2 


0.9819 

■0.9726 

1  0400 
0.9855 


0.9929 
0.9844 


2/5th  Wage 
Index  3 


0.9841 


1.0093 
0.9780 

0.8983 


0.9686 
1.0100 
1.0051 
0.9784 


0.9948 
0.9960 
1.0243 

0.9979 


0.9639 

0.9452 

1.0800 
0.9710 


0.9858 
0.9688 


0.9682 


1.0187 
0.9560 

0.7966 


0.9371 
1.0199 
1.0101 
0.9568 


0.9897 
0.9921 
1.0485 

0.9957 
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Table  1.— Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas  for  Discharges  Occurring  From  July  1, 

2003  Through  June  30,  2004 — Continued 


MSA 

Urban  Area 

Full  Wage 

Vsth  Wage 

%th  Wage 

(Constituent  Counties) 

Index' 

Index  2 

Index  3 

Waukesha.  Wl 

5120   

Minneapolis-St.  Paul,  MN-WI  ..„ 

1.0903 

1.0181 

1.0361 

Anoka,  MN 

Carver,  MN 

Chisago,  MN 

Dakota,  MN 

■ 

Hennepin,  MN 

Isanti,  MN 

Ramsey,  MN 

Scott,  MN 

Shertxime,  MN 

Washington,  MN                                                                                          '             \ 

Wright,  MN                                                        ^ 

Pierce,  Wl 

St.  Croix,  Wl 

I 

5140  

Missoula.  MT 

0.9157 

0.9831 

09663 

Missoula,  MT 

5160  ..    . 

Mobile  AL      

0.8108 

0.9622 

0  9243 

Baldwin.  AL 

Mobile.  AL 

5170  

Modesto,  CA  ^ 

1.0498 

1.0100 

1.0199 

Stanislaus,  CA 

5190  

Monmouth-Ocean,  NJ  _ 

Monmouth,  NJ 
Ocean,  NJ 

1.0674 

1.0135 

1.0270 

5200  

Monroe,  LA ; 

0.8137 

0.9627 

0.9255 

Ouachita.  LA 

5240  

Montgomery.  AL 

0.7734 

0.9547 

0.9094 

Autauga.  AL 

Elmore,  AL 

- 

Montgomery,  AL 

5280  

Muncie,  IN  

0.9284 

0.9857 

0.9714 

Delaware,  IN 

5330  

Myrtle  Beach,  SC  ...„ _ 

Horry.  SC 

0.8976 

0.9795 

0.9590 

5345  

Naples,  FL 

0.9754 

0.9951 

0.9902 

Collier.  FL 

5360  

Nashville,  TN 

0.9578 

0.9916 

0.9831 

Cheatham,  TN                                                                       '                               . 

Davidson,  TN 

Dickson,  TN 

Robertson,  TN 

. 

Rutherlord  TN                      f                                                .                , 

Sumner,  TN                                                                  .    ' 

Williamson.  TN 

I 

Wilson,  TN                                                    '  -                                               ' 

5380  

Nassau-Suffolk.  NY 

Nassau.  NY 

Suffolk,  NY                                                                                            , 

1.3357 

1.0671 

1.1343 

5483  

1.2408 

1  0482 

1  0963 

Danbury,  CT 

FairfieW.  CT 

, 

New  Haven,  CT                           '                   "                       • 

5523  

New  London,  CT 

1.1767 

1.0353 

1.0707 

5560  

New  Orleans,  LA 

0.9046 

0.9809 

0  9618 

Jefferson,  LA                                                                             •                ' 

Orleans,  LA                . 

Plaquemines,  LA         .                                                  . 

St.  Bernard,  LA                                         ^ 

St  Charles,  LA 

St.  James,  LA 

St.  John  The  Baptist,  LA                                                                                         . 

- 

St.  Tammany,  LA 

- 

5600  

New  York,  NY  , 

1.4414 

1.0883 

1  1766 

Bronx,  NY 

Kings,  NY 

New  York,  NY 

Putnam,  NY 

Queens,  NY 
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Table  1  .—Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas  for  Discharges  Occurring  From  July  1, 

2003  Through  June  30,  2004 — Continued 


MSA 

Urban  Area 

Full  Wage 

Vsth  Wage 

%th  Wage 

(Constituent  Counties) 

Index' 

Index  2 

index  3 

Richmond,  NY 

' 

Rockland,  NY 

Westchester,  NY    .                       ^                     v                               i          - 

X 

5640 

Newark  NJ 

1.1381 

1.0276 

1.0552 

Essex,  NJ 

Morris,  NJ                                  - 

Sussex,  NJ 

■^ 

Union,  NJ                                                                                                                          J 

' 

Warren,  NJ                           ,                                            .             . 

5660 

Newburgh  NY-PA .: 

1.1387 

1.0277 

1.0555 

Orange,  NY 

Pike,  PA 

5720 

Norfolk-Virginia  Beach-Newport  News,  VA-NC 

.0.8574 

0.9715 

0.9430 

Currituck,  NC 

Chesapeake  City,  VA                                                      ^                     .                   , 

Gloucester,  VA                                                                , 

Hampton  City,  VA 

tele  of  Wight,  VA                 .            '                   ^ 

James  City,  VA 

Mathews,  VA 

'* 

, 

Newport  News  City,  VA                      *                    * 

Norfolk  City,  VA 

Poquoson  City,  VA 

. 

Portsmouth  City,  VA 

Suffolk  City,  VA                                                        , 

Virginia  Beach  City  VA 

Williamsburg  City,  VA 

" 

York,  VA 

5775  

Oakland,  CA ., 

1.5072 

1.1014 

1.2029 

Alameda,  CA 

Contra  Costa,  CA 

5790  

Ocala,  FL - 

0.9402 

0.9C^ 

0  9761 

Marion,  FL 

5800  

Odessa-Midland,  TX  » 

Ector,  TX 
Midland,  TX  ' 

0.9397 

0.9879 

0.9759 

5880  

Oklahoma  City,  OK ..; 

0.8900 

0.9780 

0.9560 

Canadian,  OK                        \                                                                       -                       ^ 

Cleveland,  OK  > 

Logan,  OK 

McClain,  OK 

Oklahoma,  OK                                                                      ^     • 

Pottawatomie,  OK 

5910  

Olympia,  WA  i .'. 

1.0960 

1.0192 

1.0384 

Thurston,  WA 

5920 

Omaha  NE-IA .' 

0.9978 

0.9996 

0.9991 

Pottawattamie,  lA 

Cass,  NE                                                          ■    ° 

. 

Douglas,  NE                                                           .                      ■ 

, 

Sarpy,  NE 

Washington,  NE 

5945  

Orange  County,  CA .". 

Orange,  CA 

f.1474 

1.0295 

1.0590 

5960  

Oriando,  FL  •. 

0.9640 

0.9928 

09856 

Lake,  FL 

Orange,  FL                                                      «                                                                ' 

Osceola,  FL                                                                             > 

" 

Seminole,  FL 

^ 

., 

5990  

Owensboro,  KY  

.    0.6344 

0.9669 

0.9338 

Daviess,  KY                                    '                       '                                         -^     " 

6015 

Panama  Crtv  FL  ' 

0.8865 

0.9773 

0.9546 

Bay,  FL                                                                                 .  . 

6020 

Pari<ersbura-Marietta.  WV-OH 

0.8127 

0.9625 

0.9251 

Washington,  OH                                                       v 

Wood,  WV 

6080 

Pensacola  FL  i 

0.8610 

0.9722 

0.9444 

Escambia,  FL 

Santa  Rosa,  FL 

6120  

Peoria-Pekin,  IL 

0.8739 

0.9748 

0.9496 

Peoria,  IL                                                   ^                                ,^ 
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Table  1.— Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas  for  Discharges  Occurring  From  July  l, 

2003  Through  June  30,  2004— Continued 


MSA 


6160 


UrtMn  Area 
(Constituent  Counties) 


6200 

6240 
6280 

6323 
6340 
6360 

6403 
6440 

6483 

6520 
6560 
6580 
6600 
6640 

6660 
6680 


Tazewell,  IL 
Woodford,  IL 

Philadelphia,  PA-NJ  

Burlington,  NJ 
Camden,  NJ 
Gloucester,  NJ 
Salem,  NJ 
Bucks.  PA 

Chester,  PA 
Delaware,  PA 

Montgomery,  PA 

Philadelphia.  PA 
Phoenix-Mesa,  AZ ». 

Mancopa,  AZ 

Pinal,  AZ 
Pine  Blutf,  AR 

Jefferson,  AR 
Pittsburgh,  PA  

Allegheny,  PA 

Beaver,  PA 

Butler,  PA 

Fayette,  PA 

Washington,  PA 

Westmoreland,  PA 
Pittsfield,  MA 

Berkshire,  MA 
Pocatello,  ID 

Bannock,  ID 
Ponce,  PR  

Guayanilla,  PR 

Juana  Diaz,  PR  ' 

Penuelas,  PR 

Ponce,  PR 

Villalba.  PR 

Yauco,  PR 
Portland,  ME  '. 

Cumberland,  ME 

Sagadahoc,  ME 

York,  ME 
Portland-Vancouver,  OR-WA 

Clackamas,  OR 

Columbia,  OR 

Multnomah,  OR 

Washington,  OR 

Yamhill,  OR 

Clark,  WA 
Providence-Warwick-Pawtucket,  Rl 

Bnstol,  Rl 

Kent.  Rl 

Newport,  Rl 

Providence.  Rl 

Washington.  Rl 
Provo-Orem,  UT -... 

Utah.  UT 
Pueblo.  CO 

Pueblo.  CO 
Punta  Gorda.  FL  

Charlotte.  FL 
Racine,  Wl 

Racine,  Wl 
Raleigh-Durtiam-Chapel  Hill,  NO  .... 

Chattiam,  NC 

Durham,  NC 

Franklin,  NC 

Johnston,  NC 

Orange,  NC 

Wake,  NC 
Rapid  City,  SD  

Pennington,  SO 
Reading,  PA 


Full  Wage 
Index' 


1.0713 


0.9820 

0.7962 
0.9365 


1.0235 
09372 
0.5169 


0.9794 


1.0667 


1.0854 


0.9984 
0.8820 
0.9218 
0.9334 
09990 


0.8846 
0.9295 


Vsth  Wage 
Index  2 


1.0143 


0.9964 

0.9592 
0.9873 


%th  Wage 
Index  3 


1.0047 
0.9874 
0.9034 


0.9959 


1.0133 


1.0171 


0.9997 
0.9764 
0.9844 
0.9867 
0.9998 


0.9769 
0.9859 


1.0285 


0.9928 

0.9185 
0.9746 


1.0094 
0.9749 
0.8068 


0.9918 


1.0267 


1.0342 


09994 
0.9528 
0.9687 
0.9734 
0.9996 


0.9538 
0.9718 
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Table  1 . 


-Ong-Term  Care  Hospital  Wage  Index  for  Urban  Areas  for  Discharges  Occurring  From  July  1 , 

2003  Through  June  30,  2004 — Continued 


MSA 

Urban  Area 

Full  Wage 

Vsth  Wage 

2/5th  Wage 

(Constituent  Counties) 

index' 

Index  2 

index  3 

Berks,  PA 

6690  

Redding,  CA 

1.1135 

1 .0227 

1.0454 

Shasta,  CA 

6720 

Reno  NV          .  .    .-   

•      1.0648 

1.0130 

1 .0259 

Washoe,  NV 

6740  

Richland-Kennewick-Pasco,  WA ..i^ 

■  1.1491 

1.0298 

1.0596 

Benton,  WA 

Franklin,  WA                                                                                   X% 

6760  

Rtehmond-Petersburg,  VA  ........k,.. 

Charles  City  County;  VA                                                                                           <r-^  . 

ChesterfieW,  VA 

Colonial  Heights  City,  VA 

Dinwiddle,  VA 

Goochland,  VA                  -                     •                          , 

Hanover,  VA 

Henrico,  VA 

Hopewell  City,  VA 

New  Kent,  VA 

Petersburg  City,  VA 

Powhatan,  VA 

Prince  George,  VA      «              • 

Richmond  City,  VA 

0.9477 

• 

0.9895 

0.9791 

6780  

Riverside-San  Bemardino,  CA .s 

1.1365 

1.0273 

1.0546 

Riverside,  CA                                               '                     v                     * 

San  Bemardino,  CA             , 

6800 

Roanoke  VA         .-. ^ 

0.8614 

0.9723 

09446 

Botetourt,  VA 

Roanoke,  VA 

Roanoke  City,  VA 

'■ 

Salem  City,  VA 

6820      ... 

Rochester,  MN ^. „ 

1.2139 

1.0428 

1.0856 

Olmsted,  MN 

6840  

Rochester,  NY .' 

0.9194 

0.9839 

0.9678 

Genesee,  NY 

Livingston,  NY 

Monroe,  NY 

Ontario,  NY                                                                                               ^ 

i 

Orieans,  NY                                                                                                           , 

Wayne,  NY 

6880 

Rockford  IL 

0.9625 

0.9925 

0.9850 

Boone,  IL 

Ogle,  IL 

V 

Winnebago,  IL 

6895  

Rocky  Mount,  NC ^ 

0.9228 

0.9846 

0.9691 

Edgecombe,  NC 

Nash,  NC 

. 

6920 

Sacramento  CA          ^! 

1.1500 

1.0300 

1.0600 

El  Dorado,  CA                                                                                                                         ' 

Placer,  CA 

Sacramento,  CA 

6960  

Saginaw-Bay  City-Midland,  Ml  

Bay,  Ml 

0.9650 

0.9930 

0.9860 

Midland,  Ml                    , 

V 

- 

Saginaw,  Mi      ' 

6980 

St  Ck)ud  MN        .                     

0.9700 

0.9940 

09880 

Benton.  MN                                               v 

Steams.  MN 

7000 

St  Joseph  MO 

0.9544 

0.9909 

0.9818 

Andrew,  MO 

Buchanan,  MO 

, 

7040  

St.  Louis,  MO-IL  : 

0.8855 

0.9771 

0.9542 

Clinton,  IL                                                                                             '              '   . 

-•H 

Jersey,  IL 

■^ 

Madison.  IL 

Monroe,  IL 

* 

St.  Clair,  IL 

Franklin,  MO                                                                                        . .                    " 

■^ 

Jefferson,  MO 

Lincoln,  MO 

St.  Charles,  MO    . 
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Table  1.— Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas  for  Discharges  Occurring  From  July  l, 

2003  Through  June  30,  2004 — Continued 


MSA 


7080 

7120 
7160 

7200 
7240 

7320  . 
7360  . 

7400  . 
7440  . 


7460 
7480 
7485 
7480 

7500 
7510 


UrtMn  Area 
(Constituent  Counties) 


St  Louis.  MO 
St  Louis  City.  MO 
Wan'en,  MO 

Saiem.  OR 

Manon,  OR 
Polk.  OR 

Salinas.  CA  

Monterey,  CA 
Salt  Lake  City-Ogden.  UT 

Davis,  UT  ■ 

Salt  Lake.  UT 

Weber.  UT 
San  Angelo,  TX  

Tom  Green,  TX 
San  Antonio,  TX  , 

Bexar,  TX 

Comal,  TX 

Guadalupe,  TX 

Wilson,  TX 
San  Diego,  CA  : 

San  Diego.  CA 
San  Francisco,  CA  

Marin,  CA 

San  Francisco.  CA 

San  Mateo,  CA 
San  Jose,  CA  

Santa  Clara.  CA 
San  Juan-Bayamon,  PR  

Agues  Buenas.  PR 

Barceloneta,  PR 

Bayamon,  PR 

Canovanas,  PR 

Carolina.  PR 

Catano,  PR  •  * 

Ceiba,  PR 

Comerk),  PR 

Corozal,  PR 

Dorado,  PR  * 

Fajardo.  PR 

Florida,  PR 

Guaynabo,  PR 

Humacao,  PR 

Juncos,  PR 

Los  Piedras,  PR 

Loiza,  PR 

Luguillo.  PR 

Manati,  PR 

Morovis,  PR 

Naguabo,  PR 

Naranjito,  PR 

Rio  Grande,  PR 

San  Juan,  PR 

Toa  Alta,  PR 

Toa  Baja,  PR 

Tmjillo  Alto,  PR  -       ' 

Vega  Alta,  PR 

Vega  Baja,  PR 

Yabucoa,  PR 
San  Luis  Obispo-Atascadero-Paso  Robles.  CA 

San  Luis  Obispo,  CA 
Santa  Barbara-Santa  Mana-Lompoc,  CA  

Santa  Bart)ara,  CA 
Santa  Cmz-Watsonville.  CA 

Santa  Cruz.  CA 
Santa  Fe,  NM  

Los  Alamos,  NM 

Santa  Fe.  NM 
Santa  Rosa.  CA 

Sonoma,  CA 
Sarasota-Bradenton,  FL ^ 


Full  Wage 
Index  ^^ 


1.0500 

1.4623 
0.9945 

0.8374 
0.8753 

1.1131 
1.4142 

1.4145 
0.4741 


Vstti  Wage 
Index  2 


1.1271 
1.0481 
1.3646 
1.0712 

1.3046 
0.9425 


1.0100 

1.0925 
0.9989 

0.9675 
0.9751 

1.0226 
10828 

1.0829 
0.8948 


%th  Wage 
Index  3 


1.0254 
1.0096 
1.0729 
1.0142 

1.0609 
0.9885 


1.0200 

1.1849 
0.9978 

0.9350 
0.9501 

1.0452 
1.1657 

1.1658 
0.7896 


1.0508 
1.0192 
1.1458 
1.0285 

1.1218 
0.9770 
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Table  1.— Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas  for  Discharges  Occurring  From  July  1, 

2003  Through  June  30,  2004 — Continued 


MSA 


Uri^an  Area 
(Constituent  Counties) 


Full  Wage 
Index  1 


Vsth  Wage 
Index  2 


2/5tti  Wage 
Index  3 


7520 
7560 

7600 

7610 
7620 
7640 
7680 

7720 

7760 

7800 
7840 
7880 

7920 

8003 

8050 
8080 

8120 
8140 
8160 

8200 
8240 

8280 


Manatee,  FL 

Sarasota,  FL 
Savannah,  GA 

Bryan,  GA 

Chatham,  GA        •  , 

Effingham,  GA 
Scranton--Wilkes-Barre~Hazleton,  PA  

Columbia,  PA 

Lackawanna,  PA 

Luzerne,  PA 

Wyoming,  PA 
Seattle-Bellevue-Everett.  WA 

Island,  WA 

King,  WA 

Snohomish,  WA 
Sharon,  PA 

Mercer,  PA 
Sheboygan,  Wl .". 

Sheboygan,  Wl 
Sherman-Denison,  TX 

Grayson,  TX 
Shreveport-Bossier  City,  LA 

Bossier,  LA 

Caddo,  LA 

Webster,  LA 
Sioux  City,  lA-NE 

WoodtMjry,  lA 

Dakota.  NE 
Sioux  Falls,  SD  

Lincoln,  SD 

Minnehaha,  SD 
South  Bend,  IN 

St.  Joseph,  IN 
Spokane,  WA 

Spokane,  WA 
Springfiekl,  IL  

Menard,  IL 

Sangamon,  IL         ^ 
SpringfieM,  MO „ r.-i- 

Christian,  MO 

Greene,  MO 

Webster,  MO 
Springfield,  MA ..* , 

Hampden,  MA 

Hampshire,  MA                                       ° 
State  CoHege,  PA .: 

Centre,  PA 
Steubenville-Weirton,  OH-WV  (WV  Hosprtals) 

JeHerson,  OH 

Brooke,  WV 

Hancock,  WV 
Stockton-Lodi,  CA  

San  Joaquin,  CA 
Sumter,  SC 

Sumter,  SC 
Syracuse,  NY  : 

Cayuga,  NY 

Madison,  NY    • 

Onondaga,  NY 

Oswego,  NY 
Tacoma,  WA  

Pierce,  WA 
Tallahassee,  FL 

Gadsden,  FL 

Leon,  FL 
Tampa-St.  Petersburg-Clearwater,  FL 

Hernando,  FL 

Hillsborough,  FL 

Pasco,  FL 

Pinellas,  FL       .  - 


0.9376 
0.8599 

1.1474 

0.7869 
0.8697 
0.9255 
0.8987 

0.9046 

0.9257 

0.9802 
1.0852 
0.8659 

0.8424 

1.0927 

0.8941 
0.8804 

1.0506 
0.8273 
0.9714 

1.0940 
0.8504 

0.9065 


0.9875 
0.9720 

1,0295 

0.9574 
0.9739 
0.9851 
0.9797 

0.9809 

0.9851 

0.9960 
1.0170 
0.9732 

0.9685 

1.0185 

0.9788 
0.9761 

1.0101 
0.9655 
0.9943 

1.0188 
0.9701 

0.9813 


0.9750 
0.9440 

1.0590 

0.9148 
0.9479 
0.9702 
0.9595 

0.9618 

0.9703 

0.9921 
1.0341 
0.9464 

0.9370 

1.0371 

0.9576 
0.9522 

1.0202 
0.9309 
0.9886 

1.0376 
0.9402 

0.9626 
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Table  1.— Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas  for  Discharges  Occurring  From  July  1, 

2003  Through  June  30,  2004— Continued 


MSA 


8320 

8360 
8400 

8440 
8480 
8520 
8560 

8600 
8640 
8680 

8720 

8735 
8750 
8760 
8780 

8800* 

8840 


Urt>an  Area 
(Constituent  Counties) 


Terre  Haute,  IN  , 

Clay.  IN 
Vermillion,  IN 

Vigo.  IN 
Texarkana,AR-Texart<ana. 

Miller,  AR 

Bowie,  TX 
Toledo,  OH  

Fulton,  OH 

Lucas,  OH 

Wdod,-OH 
Topeka,  KS  

Stiawnee,  KS 
Trenton,  NJ  

Mercer,  NJ 
Tucson,  AZ „ 

Pima,  AZ 
Tulsa,  OK  

Creek,  OK 

Osage.  OK 

Rogers,  OK 

Tulsa,  OK 

Wagoner,  OK 
Tuscaloosa.  AL  

Tuscaloosa,  AL 
Tyler.  TX 

Smith.  TX 
Utica-Rome,  NY  ^.. 

Herkimer,  NY 

Oneida,  NY 
Vallejo-Fairfield-Napa.  CA 

Napa.  CA 

Solano,  CA 
Ventura,  CA , 

Ventura,  CA 
Victoria,  TX 

Victoria.  TX  i 

VIneland-Millville-Bridgeton 

Cumberland,  NJ 
Visalia-Tulare-Porten/ille,  CA 

Tulare,  CA 

Tulare,  CA 
Waco,  TX  

McLennan,  TX 
Washington,  DC-MD-VA-WV 

District  of  Columbia,  DC 

Calvert,  MD 

Charies,  MD 

Frederick,  MD 

Montgomery.  MD 

Pnnce  Georges,  MD 

Alexandria  City,  VA 

Ariington,  VA 

Clarite.  VA 

Culpeper,  VA 

Fairfax,  VA 

Fairfax  City,  VA 

Falls  Church  City.  VA 

Fauquier.  VA 

Fredericksburg  City 

King  George,  VA 

Loudoun,  VA 

Manassas  City,  VA 

Manassas  Park  City 

Prince  William,  VA 

Spotsylvania,  VA 

Stafford,  VA 

Warren,  VA 

Berkeley,  WV 

Jefferson,  WV 


TX 


NJ 


VA 


VA 


Full  Wage 
Index' 


08599 

0.8088 
0.9810 

0.91 9d 
1.0432 
0.891 1 
0.8332 


Vsth  Wage 
Index  2 


0.8130 
0.9521 
0.8465 

1.3354 

1.1096 
0.8756 
1.0031 
0.9418 

0.8073 
1.0851 


0.9720 

0.9618 
0.9962 

0.9840 
1.0086 
0.9782 
0.9666 


2/5th  Wage 
Index  3 


0.9626 
0.9904 
0.9693 

1.0671 

1.0219 
0.9751 
1.0006 
0.9884 

0.9615 
1.0170 


0.9440 

0.9235 
0.9924 

0.9680 
1.0173 
0.9564 
0.9333 


0.9252 
09808 
0.9386 

1.1342 

1.0438 
0.9502 
1.0012 
0.9767 

0.9229 
1.0340 


Table  1 
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ong-Term  Care  Hospital  Wage,  Index  for  Urban  Areas  for  Discharges  Occurring  From  July  l, 

2003  Through  June  30,  2004 — Continued 


MSA 


Urban  Area 
(Constituent  Counties) 


Full  Wage 
Index' 


Vsth  Wage 
Index  2 


%th  Wage 
Index  3 


8920 
8940 
8960 
9000 

9040 

9080 

9140 
9160 

9200 

9260 
9270 
9280 
9320 

9340 
9360 


Waterioo-Cedar  Falls,  lA 

Black  Hawk,  lA 
Wausau,  Wl 

Marathon,  Wl 
West  Palm  Beach-Boca  Raton,  FL 

Palm  Beach,  FL 
Wheeling,  WV-OH 

Belmont,  OH 

Marshall.  WV 

Ohk),  WV 
Wkihita,  KS '.. 

Butler,  KS 

Harvey,  KS 

Sedgwick,  KS 
Wk:hita  Falls,  TX  

Archer,  TX 

Wichita,  TX 
Williamsport,  PA 

Lycoming,  PA 
Wilmington-Newark,  DE-MD  

New  Castle,  DE 

Cecil,  MD 
Wilmington,  NC 

IMew  Hanover,  NC 

Brunswick,  NC 
Yakima,  WA  

Yakima,  WA 
Yolo,  CA 


Yolo,  CA 
York,  PA 

York,  PA 
Youngstown-Warren.  OH 

Columbiana,  OH 

Mahoning,  OH 

Tmmbull,  OH 
Yuba  City,  CA  

Sutter,  CA 

Yuba.  CA 
Yuma,  AZ  

Yuma,  AZ 


0.8069 
•0.9782 
0.9939 
0.7670 

0.9520 

0.8498 

0.8544 
1.1173 

0.9640 

1.0569 
0.9434 
0.9026 
0.9358 

1.0276 
0.8589 


0.9614 
0.9956 
09988 
0.9534 

0.9904 

0.9700 

0.9709 
1.0235 

0.9928 

1.0114 
0.9887 
0.9805 
0.9872 

1.0055 
0.9718 


0.9228 
0.9913 
0.9976 
0.9068 

0.9808 

0.9399 

0.9418 
1.0469 

0.9856 

1.0228 
0.9774 
0.9610 
0.9743 

1.0110 
0.9436 


'  Prereclassification  wage  index  from  Federal  FY  2003  based  on  fiscal  year  1999  audited  acute  care  hospital  inpatient  wage  data  that  excludes 
wages  for  services  provided  by  teaching  physicians,  interns  and  residents,  and  nonphysician  anesthetists  under  Part  B  of  the  Medicare  program. 

2  One-fifth  of  the  full  wage  index  value,  applicable  for  LTCH's  cost  reporting  period  beginning  on  or  after  October  1,  2002  through  September 
30,  2003  (Federal  FY  2203).  For  example,  for  a  LTCH's  cost  reporting  period  begins  during  Federal  in  FY  2003  and  located  in  Chrcago,  Illinois 
(MSA  1600),  the  1/5th  of  tfie  wage  index  value  is  computed  as  (1.1044  +  4)/5  =  1.0209.  For  further  details  on  the  5-year  phase-in  of  the  wage 
index,  see  section  VI.C.1.  of  this  final  rule. 

3  Two-fifths  of  the  full  wage  index  value,  applicable  for  LTCH's  cost  reporting  period  beginning  on  or  after  October  1,  2003  through  September 
30,  2{X)3  (Federal  FY  2004).  For  example,  for  a  LTCH's  cost  reporting  period  begins  during  Federal  in  FY  2004  and  k>cated  in  Chk:ago,  IHinois 
(MSA  1600),  the  2/5th  of  the  wage  index  value  is  computed  as  ((2*1.1044)  ■*■  3))/5  =  1.0418.  For  further  details  on  the  5-year  phase-in  of  the 
wage  index,  see  sectk)n  VI.C.1.  of  this  final  rule.  , 

Table  2.— Long-Term  Care  Hospital  Wage  Index  for  Rural  Areas  for  Discharges  Occurring  From  July  1, 

2003  through  June  30,  2004 


Nonuriaan  Area 

Full  Wage 
Index' 

Vsth  Wage 
Index  2 

%th  Wage 
Index  3 

Alabama .". 

7660 
2293 
8493 
7666 
9899 
9015 
2394 
9128 
BR27 
8230 
0255 
8747 
8204 

9532 
0459 
9699 
9533 
9980 
9803 
0479 
9826 
9765 
9646 
0051 
9749 
9641 

90§4 
0917 

Alaska ; 

Arizona » ,. 

9397 

Arkansas 

9066 

California '. 

9960 

Colorado  ^ 

9606 

Connecticut     _ _ 

0958 

Delaware 

9651 

FkMida .^ x : 

9531 

Georgia  '. , 

9292 

Hawaii  

0102 

Idaho         ,  ,    ,.,                

9499 

Illinois 

9282 

34182 


Federal  Register /Vol.  68,  No.  109 /Friday,  June  6,  2003 /Rules  and  Regulations 


Table  2.— Long-Term  Care  Hospital  Wage  Index  for  Rural  Areas  for  Discharges  Occurring  From  July  l, 

2003  through  June  30,  2004— Cksntinued 


Nonurfoan  Area 


Indiana  ... 

Iowa  

Kansas  ... 
Kentucky 
Louisiana 
Maine  


Maryland  

Massachusetts 

Michigan 

Minnesota  

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada  


Full  Wage 
Index  ^ 


New  Hampshire 

New  Jersey* 

New  Mexico  

New  York  

North  Carolina  ... 

North  Dakota 

Ohio  


Oklahoma 

Oregon  

Pennsylvania  ... 
Puerto  Rico   .... 
Rfrade  IslarKl* 
South  Carolina 
South  Dakota  .. 

Tenrwssee  

Jexas  

Utah  

Verrtxxrt  

Virginia 


Washington  ., 
West  Virginia 

Wisconsin 

Wyoming  


8755 
8315 
7900 
8079 
7580 
8874 
8946 
1288 
9009 
9151 
7680 
7881 
8481 
8204 
9577 
9839 


Vsth  Wage 
Index  2 


8872 
8542 
8669 
7788 
8613 
7590 
0259 
8462 
4356 


8607 
7815 
7877 
7821 
9312 
9345 
8504 
0179 
7975 
9162 
9007 


9751 
9663 
9580 
9616 
9516 
9775 
9789 
0258 
9802 
9830 
9536 
9576 
9696 
9641 
9915 
9968 


%th  Wage 
Index  3 


9774 
9708 
9734 
9558 
9723 
9518 
0052 
9692 
8871 


9721 
9563 
9575 
9564 
9862 
9869 
9701 
0036 
9595 
9832 
9801 


9502 
9326 
9160 
9232 
9032 
9550 
9578 
0515 
9604 
9660 
9072 
9152 
9392 
9282 
9831 
9936 


9549 
9417 
9468 
9115 
9445 
9036 
0104 
9385 
7742 


9443 
9126 
9151 
9128 
9725 
9738 
9402 
0072 
9190 
9665 
9603 


'  Pre-redassifteatwn  wage  index  from  Federal  FY  2003  based  on  fiscal  year  1999  audited  acute  care  hospital  inpatient  wage  data  that  exclude 
wages  for  services  provided  by  teaching  physicians,  residents,  and  nonphysician  anesthetists  under  Part  B  of  the  Medicare  program 

2 One-fifth  of  the  full  wage  index  value,  applicable  for  LTCH's  cost  reporting  penod  beginning  on  or  after  October  1,  2002  through  September 
30.  2003  (Federal  FY  2203)  For  example,  for  a  LTCH's  cosi  reporting  period  begins  during  Federal  in  FY  2003  and  located  in  mral  Illinois  the 
1/5th  of  the  wage  index  value  is  computed  as  (0  8204  +  4)/5  =  0  9641  For  further  details  on  the  5-year  phase-in  of  the  wage  Index  see  section 
VIC.  1.  of  this  final  rule 

3 Two-fifths  of  the  lull  wage  index  value,  applk:able  for  LTCH's  cost  reporting  period  beginning  on  or  after  October  1,  2003  through  September 
30,  2003  (Federal  FY  2004)  For  example,  for  a  LTCH's  cost  reporting  penod  begins  during  Federal  in  FY  2004  and  located  in  mral  Illinois  the 
2/5th  of  the  wage  index  value  is  computed  as  ((2'0.8204)  +  3)V5  =  0.9282.  For  further  details  on  the  5-year  phase-in  of  the  wage  index  see  sec- 
tion VI  C  1 .  of  this  final  rule 

*  All  counties  within  the  State  are  classified  as  urt>an. 

Table  3.— LTC-DRG  Relative  Weights,  Geometric  Mean  Length  of  Stay,  and  Short-Stays  of  Five-Sixths 
Average  Length  of  Stay  for  the  Period  of  July  l .  2003  Through  September  30,  2003 


LTC- 
DRG 


1 . 

2  . 

a. 

4  . 

5  . 

6  . 

7  . 
8 

9. 
10 
11 


Description 


CRANIOTOMY  AGE  >17  W  CC*  

CRANIOTOMY  AGE  >  17  W/0  CC*  

CRANIOTOMY  AGE  0-17*  ^ 

SPINAL  PROCEDURES*  

EXTRACRANIAL  VASCULAR  PROCEDURES* ^ 

CARPAL  TUNNEL  RELEASE* ! 

PERIPH  &  CRANIAL  NERVE  &  OTHER  NERV  SYST  PROC  W  CC 

PERIPH  &  CRANIAL  NERVE  &  OTHER  NERV  SYST  PROC  W/0  CC* 

SPINAL  DISORDERS  &  INJURIES  

NERVOUS  SYSTEM  NEOPLASMS  W  CC  

NERVOUS  SYSTEM  NEOPLASMS  W/O  CC  ^ 


Relative 
Weight 


1.8783 
1.8783 
1.8783 
1.2493 
1.2493 
0.4055 
1.7829 
1.2493 
1.4118 
0.8537 
0.8537 


Geo-metric 

Mean 

Length  of 

Stay 


46.3 
46.3 
46.3 
31.3 
31.3 
16.8 
43.8 
31.3 
34.6 
24.5 
24.5 


Short- 
Stays  of 
Vefh  Aver- 
age Length 

of  Stay 


38.5 
38.5 
38.5 
26.0 
26.0 
14.0 
36.5 
26.0 
28.8 
20.4 
20.4 
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Average  Length  of  Stay  for  the  Period  of  July  1 ,  2003  Through  September  30,  2003— Continued 


LTC- 
DRG  ■ 


Descriptkjn 


Relative 
Weight 

Geo-metric 

Mean 

Ler>gthof 

Stay 

Short- 
Stays  of 
Veth  Aver- 
age Length 
of  Stay 

0.7773 

27.1 

22.5 

0.7207 

25.6 

21.3 

0.8816 

26.6 

22.1 

0.9053 

29.4 

24.5 

0.8864 

27.0 

22.5 

0.6655 

21.9 

18.2 

0.7770 

24.9 

20.7 

0.5486 

22.0 

18.3 

1.2331 

29.3 

24.4 

0.4055 

16.8 

14.0 

0.6655 

21.9 

18.2 

0.9623 

27.2 

22.6 

0.8831 

24.8 

20.6 

0.4830 

20.4 

17.0 

0.4055 

16.8 

14.0 

1.1126 

31.6 

26:3 

1.1507 

29.0 

24.1 

0.9268 

27.2 

22.6 

.     0.8284 

23.3 

19.4 

0.6655 

21.9 

18.2 

0.4055 

16.8 

14.0 

0.4055 

16.8 

14.0 

0.8385 

25.1 

20.9 

0.6561 

25.3 

21.0 

0.4055 

16.8 

14.0 

0.4055 

16.8 

14.0 

0.4055 

16.8 

14.0 

0.4055 

16.8 

14.0 

0.4055 

16.8 

14.0 

.0.4055 

16.8 

14.0 

0.4055 

16.8 

14.0 

0.8284 

23.3 

19.4 

0.6655 

21.9 

18.2 

0.4055 

16.8 

14.0 

0.6655 

21.9 

18.2 

0.4055 

16.8 

14.0 

0.4055 

16.8 

14.0 

1.8783 

46.3 

38.5 

0.6655 

21.9 

18.2 

0.6655 

21.9 

18.2 

0.6655 

21.9 

18.2 

0.6655 

21.9 

i8.2 

0.6655 

21.9 

18.2 

0.6655 

21.9 

18.2 

0.6655 

21.9 

18.2 

0.6655 

21  9 

18.2 

0.6655 

21.9 

18.2 

0.6655 

21.9 

18.2 

0.6655 

21.9 

18.2 

1.8783 

46.3 

38.5 

0.6655 

21.9 

18.2 

1.8783 

46.3 

38.5 

1.0447 

25.5 

21.2 

05056 

19.8 

16.5 

0.4055 

16.8 

14.0 

0.4055 

16.8 

14.0 

0.8284 

23.3 

19.4 

0.8284 

23.3 

19.4 

0.4055 

16.8 

14.0 

0.4055 

16.8. 

14.0 

0.4055 

16.8 

14.0 

0.8097 

23.7 

19.7 

0.4055 

16.8 

14.0 

1.8783 

46.3 

38.5 

2.7674 

50.6 

42.1 

1.8783 

46.3 

38.5 

0.6348 

20.5 

17.0 

12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
&5 
66 
67 
68 
69 
70 
71 
72 
73 
74 
75 
76 
77 
78 


DEGENERATIVE  NERVOUS  SYSTEM  DISORDERS 

MULTIPLE  SCLEROSIS  &  CEREBELLAR  ATAXIA 

INTERCRANIAL  HEMORRHAGE  &  STROKE  W  INFARCT  

NONSPECIFIC  CVA  &  PRECEREBRAL  OCCULUSION  W/0  INFARCT 

NONSPECIFIC  CEREBROVASCULAR  DISORDERS  W  CC 

NONSPECIFIC  CEREBROVASCULAR  DISORDERS  W/O  CC^ 

CRANIAL  &  PERIPHERAL  NERVE  DISORDERS  W  CC  

CRANIAL  &  PERIPHERAL  NERVE  DISORDERS  W/O  CC 

NERVOUS  SYSTEM  INFECTION  EXCEPT  VIRAL  MENINGITIS :.'. 

VIRAL  MENINGITIS  1  

HYPERTENSIVE  ENCEPHALOPATHY 2  

NONTRAUMATIC  STUPOR  &  COMA 

SEIZURE  &  HEADACHE  AGE  >17  W  CC  

SEIZURE  &  HEADACHE  AGE  >17  W/O  CC 

SEIZURE  &  HEADACHE  AGE  0-17* 

TRAUMATIC  STUPOR  &  COMA,  COMA  >1  HR 

TRAUMATIC  STUPOR  &  COMA.  COMA  <1  HR  AGE  >17  W  CC  ....' - 

TRAUMATIC  STUPOR  &  COMA,  COMA  >1  HR  AGE  >17  W/O  CC  

TRAUMATIC  STUPOR  &  COMA,  COMA  <1  HR  AGE  0-17*  

CONCUSSION  AGE  >17  W  CC^ 

CONCUSSION  AGE  >17  W/0  CC* 

CONCUSSION  AGE  0-17*  

OTHER  DISORDERS  OF  NERVOUS  SYSTEM  W  CC  

OTHER  DISORDERS  OF  NERVOUS  SYSTEM  W/O  CC 

RETINAL  PROCEDURES*  ^ •'• 

ORBITAL  PROCEDURES* 

PRIMARY  IRIS  PROCEDURES* 

LENS  PROCEDURES  WITH  OR  WITHOUT  VITRECTOMY*  

EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  >17*  

EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  0-17* 

INTRAOCULAR  PROCEDURES  EXCEPT  RETINA.  IRIS  &  LENS*  

HYPHEMAS 

ACUTE  MAJOR  EYE  INFECTIONS^  

NEUROLOGICAL  EYE  DISORDERS '  

OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W  CC^  

OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W/O  CC^    .^ 

OTHER  DISORDERS  OF  THE  EYE  AGE  0-17* '. 

MAJOR  HEAD  &  NECK  PROCEDURES* 

SIALOADENECTOMY* 

SALIVARY  GLAND  PROCEDURES  EXCEPT  SIALbADENECTOMY  *  

CLEFT  LIP  &  PALATE  REPAIR* 

SINUS  &  MASTOID  PROCEDURES  AGE  >17* : 

SINUS  &  MASTOID  PROCEDURES  AGE  0-17* 

MISCELLANEOUS  EAR,  NOSE,  MOUTH  &  THROAT  PROCEDURES^  

RHINOPLASTY*  

T&A  PROC,  EXCEPT  TONSILLECTOMY  &/OR  ADENOIDECTOMY  ONLY,  AGE  >17* 
T&A  PROC,  EXCEPT  TONSILLECTOMY  &/OR  ADENOIDECTOMY  ONLY,  AGE  0=^17' 

TONSILLECTOMY  &/0R  ADENOIDECTOMY  ONLY,  AGE  >17*  

TONSILLECTOMY  &/OR  ADENOIDECTOMY  ONLY,  AGE  0-17*  

MYRINGOTOMY  W  TUBE  INSERTION  AGE  >17S 

MYRINGOTOMY  W  TUBE  INSERTION  AGE  0-17* 

OTHER  EAR,  NOSE,  MOUTH  &  THROAT  OR.  PROCEDURESS^ ,. 

EAR,  NOSE,  MOUTH  &  THROAT  MALIGNANCY  .'. 

DYSEQUILIBRIUM 

EPISTAXI5'  f: 

E?>iGLOTTiTis^ : : 

OTITIS  MEDIA  &  URI  AGE  &gt;17  W  CC^  

OTITIS  MEDIA  &  URI  AGE  &gt;17  W/0  CC3  .'. .'. 

OTITIS  MEDIA  &  URI  AGE  0-17* 

LARYNGOTRACHEITIS*  

NASAL  TRAUMA  &  DEFORMITY^ 

OTHER  EAR,  NOSE,  MOUTH  &  THROAT  DIAGNOSES  AGE  >17  

OTHER  EAR,  NOSE,  MOUTH  &  THROAT  DIAGNOSES  AGE  0-17*  

MAJOR  CHEST  PROCEDURES  5  

OTHER  RESP  SYSTEM  OR.  PROCEDURES  W  CC 

OTHER  RESP  SYSTEM  OR.  PROCEDURES  W/O  CC^  

PULMONARY  EMBOLISM 
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LTC- 
DRG 


79 

80  

81  

82 

83  

84 

85 

86 

87 

88 

89 

90 

91  ...... 

92 

93 

94 

96 

98 

97  ...... 

98 

99 

100 

101  

102 

108 

104 

106 

106 

107  ...J. 

108 

109 

110 

Ill  

113 

114 

115 

118 

117 

118 

119 

120 

121  

122 

123 

124 

125 

126 

127  ...... 

128 .:.... 

129 

130  ...... 

.131  

132 

133 

134 

135 

138. 

137 

138 

139 

140 

141  

142 

143' 

144 

145 

146 


Descnption 


RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  >17  W  CC  ^ 

RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  >17  W/O  CC 

RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  0-17*  

RESPIRATORY  NEOPLASMS 

MAJOR  CHEST  TRAUMA  W  CC 

MAJOR  CHEST  TRAUMA  W/O  CC ' .'. ' 

PLEURAL  EFFUSION  W  CC  

PLEURAL  EFFUSION  W/O  CC  ,. 

PULMONARY  EDEMA  &  RESPIRATORYFAILURE  

CHRONIC  OBSTRUCTIVE  PULMONARY  DISEASE   

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  >17  W  CC  .•„ 

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  >17  W/O  CC  ..-. 

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  0-17* 

INTERSTITIAL  LUNG  DISEASE  W  CC  

INTERSTITIAL  LUNG  DISEASE  W/O  CC  

PNEUMOTHORAX  W  CC  

PNEUMOTHORAX  W/O  CC 

BRONCHITIS  &  ASTHMA  AGE  >17WCC  .'. „.... 

BRONCHITIS  &  ASTHMA  AGE  >17  W/O  CC 

BRONCHITIS  &  ASTHMA  AGE  0-17  * 

RESPIRATORY  SIGNS  &  SYMPTOMS  W  CC -x 

RESPIRATORY  SIGNS  &  SYMPTOMS  W/O  CC  

OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  W  CC 

OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  W/O  CC 

HEART  TRANSPLANTS  

CARDIAC  VALVE  &  OTHER  MAJOR  CARDIOTHORACIC  PROC  W  CARDIAC  CATH*  

CARDIAC  VALVE  &  OTHER  MAJOR  CARDIOTHORACIC  PROC  W/O  CARDIAC  CATH*  ... 

CORONARY  BYPASS  W  PTCA* 

CORONARY  BYPASS  W  CARDIAC  CATH*   ) 

OTHER  CARDIOTHORACIC  PROCEDURES*  ., 

CORONARY  BYPASS  W/O  PTCA  OR  CARDIAC  CATH*  

MAJOR  CARDIOVASCULAR  PROCEDURES  W  CC*  

MAJOR  CARDIOVASCULAR  PROCEDURES  W/O  CC* 

AMPUTATION  FOR  CIRC  SYSTEM  DISORDERS  EXCEPT  UPPER  LIMB  &  TOE 

UPPER  LIMB  &  TOE  AMPUTATION  FOR  CIRC  SYSTEM  DISORDERS  

PRM  CARD  PACEM  IMPL  W  AMI.HRT  FAIL  OR  SHKOR  AICD  LEAD  OR  GNRTR  P*  

OTH  PERM  CARD  PACEMAK  IMPL  OR  PTCA  W  CORONARY  ARTERY  STENT  IMPLNT3 

CARDIAC  PACEMAKER  REVISION  EXCEPT  DEVICE  REPLACEMENT* 

CARDIAC  PACEMAKER  DEVICE  REPLACEMENT' 

VEIN  LIGATION  &  STRIPPING*  .». 

OTHER  CIRCULATORY  SYSTEM  OR.  PROCEDURES  

CIRCULATORY  DISORDERS  W  AMI  &  MAJOR  COMP.  DISCHARGED  ALIVE  

CIRCULATORY  DISORDERS  W  AMI  W/O  MAJOR  COMP.  DISCHARGED  ALIVE  

CIRCULATORY  DISORDERS  W  AMI.  EXPIRED _ 

CIRCULATORY  DISORDERS  EXCEPT  AMI,  W  CARD  CATH  &  COMPLEX  DIAG^ 

CIRCULATORY  DISORDERS  EXCEPT  AMI.  W  CARD  CATH  W/O  COMPLEX  DIAG* 

ACUTE  &  SUBACUTE  ENDOCARDITIS  

HEART  FAILURE  &  SHOCK .-. 

DEEP  VEIN  THROMBOPHLEBITIS  

CARDIAC  ARREST,  UNEXPLAINED 

PERIPHERAL  VASCULAR  DISORDERS  W  CC  

PERIPHERAL  VASCULAR  DISORDERS  W/O  CC  ....* 

ATHEROSCLEROSIS  W  CC 

ATHEROSCLEROSIS  W/O  CC 

HYPERTENSION  ' 

CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  >17  W  CC 

CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  >17  W/O  CC 

CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  0-17* 

CARDIAC  ARRHYTHMIA  &  CONDUCTION  DISORDERS  W  CC  ? 

CARDIAC  ARRHYTHMIA  &  CONDUCTION  DISORDERS  W/O  CC  

ANGINA  PECTORIS  

SYNCOPE  &  COLLAPSE  W  CC  

SYNCOPE  &  COLLAPSE  W/O  CC  ....:. 

CHEST  PAIN  

OTHER  CIRCULATORY  SYSTEM  DIAGI^SES  V/  CC "!.."!!!!!!!!!!. 

OTHER  CIRCULATORY  SYSTEM  DIAGNOSES  W/O  CC  

RECTAL  RESECTION  WCC*  


Relative 
Weight 

Geo-metric 

Mean 

Length  of 

Stay 

Short- 
Stays  of 
Veth  Aver- 
age Length 

of  Stay 

0^16 

22.2 

18.5 

0.7947 

22.8 

19.0 

0.4055 

16.8 

14.0 

0.7976 

20.9 

17.4 

0.7384 

24.8 

20.6 

0.4055 

16.8 

140 

0.8207 

23.6 

19.6 

0.6194 

21.1 

17.5 

1.6597 

32.3 

26.9 

0.7532 

20.9 

17.4 

0.8533 

23.6 

19.6 

0.7921 

23.0 

19.1 

0.8284 

23.3 

19.4 

0.7251 

19.1 

15.9 

0.5573 

16.5 

15.4 

0.7885 

22.7 

ia.9 

0.4055 

16.8 

14.0 

0  8173 

24.2 

20.1 

0.5940 

17.9 

14.9 

0.4055 

16.8 

14.0 

1.1164 

27.3 

22.7 

1.0015 

25.4 

21.1 

0.9763 

23.4 

19.5 

0.9313 

24.5 

20.4 

0.0000 

0.0 

0.0 

1  8783 

46.3 

38.5 

1.8783 

46.3 

38.5 

1.8783 

46.3 

38.5 

1  8783 

46.3 

38.5 

0.6655 

21.9 

18.2 

1.8783 

46.3 

38.5 

1.8783 

46.3 

38.5 

1.8783 

46.3 

38.5 

1.4103 

36.9 

30.7 

1.3377 

40.2 

33.5 

1.8783 

46.3 

38.5 

0.8284 

23.3 

19.4 

04055 

16.8 

14.0 

0.4055 

16.8 

14.0 

06655 

21.9 

18.2 

1.4091 

36.4 

30.3 

0.7167 

21.6 

18.0 

0.5144 

19.0 

15.8 

0.9412 

20.9 

17.4 

0.8284 

23.3 

19.4 

1.8783 

46.3 

38.5 

0.7689 

24.8 

20.6 

0.7616 

22.4 

18.6 

0.6042 

20.8 

17.3 

1.0534 

20.9 

17.4 

0.7914 

24.8 

20.6 

0.7081 

23.7 

19.7 

0.8183 

21.8 

18.1 

0.5484 

18.5 

15.4 

0.6985 

24.0 

20.0 

0.7331 

20.3 

16.9 

0.7075 

21.0 

17.5 

0.6655 

21.9 

18.2 

0.7187 

23.4 

19.5 

0.6482 

20.4 

17.0 

0.7690 

20.1 

16.7 

0.6252 

23.2 

19.3 

0.5452 

21.5 

17.9 

0.7316 

22.7 

18.9 

0.7870 

21.9 

18.2 

0.7637 

25.0 

20.8 

1.2493 

31.3 

26.0 
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LTC- 
DRG 


Description 


Relative 
Weight 


Geo-nietric 

Mean 

Length  of 

Stay 


Short- 
Stays  of 
Veth  Aver- 
age Length 
of  Stay 


147  . 

148  . 

149  . 

150  . 

151  . 

152  . 

153  . 

154  . 

155  . 

156  . 

157  . 

158  .. 

159  . 

160  . 

161  . 

162  . 

163  . 

164  . 

165  . 

166  . 

167  . 

168  . 

169  . 

170  . 

171  . 

172  . 

173  . 

174  . 

175  . 

176  V 

177  . 

178  . 

179  . 

180  . 

181  . 

182  . 

183  . 

184  . 

185  . 

186  . 

187  . 

188  . 

189  . 

190  . 

191  . 

192  . 

193  . 

194  . 

195  ., 

196  .. 

197  .. 

198  .. 

199  .. 

200  .. 

201  .. 

202  .. 

203  .. 

204  .. 

205  .. 

206  .. 

207  .. 

208  .. 

209  .. 

210  .. 

211  .. 

212  .. 

213  .. 


RECTAL  RESECTION  W/O  CC* 

MAJOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W  CC  

MAJOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/O  CC^  ..; , 

PERITONEAL  ADHESIOLYSIS  W  CC  !; 

PERITONEAL  ADHESIOLYSIS  W/O  CC* 

MINOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W  CC* 

MINOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/O  CC*  

STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  >17"W  CC*  

STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  >17  W/O  CC* 

STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  0-17*  

ANAL  &  ST0K4AL  PROCEDURES  W  CC 

ANAL  &  STOMAL  PROCEDURES  W/O  CC*  

HERNIA  PROCEDURES  EXCEPT  INGUINAL  &  FEMORAL  AGE  >17  W  CC«  

HERNIA  PROCEDURES  EXCEPT  INGUINAL  &  FEMORAL  AGE  >17  W/O  CC* 

INGUINAL  &  FEMORAL  HERNIA  PROCEDURES  AGE  >17  W  CC*  

INGUINAL  &  FEMORAL  HERNIA  PROCEDURES  AGE  >17  W/O  CC*  

HERNIA  PROCEDURES  AGE  0-17*  

APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG  W  CC* 

APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG  W/O  CC* 

APPENDECTOMY  W/O  COMPLICATED  PRINCIPAL  DIAG  W  CC*  

APPENDECTOMY  W/O  COMPLICATED  PRINCIPAL  DIAG  W/O  CC*  

MOUTH  PROCEDURES  W  CC3 

MOUTH  PROCEDURES  W/O  CC*  

OTHER  DIGESTIVE  SYSTEM  OR.  PROCEDURES  W  CC 

OTHER  DIGESTIVE  SYSTEM  OR.  PROCEDURES  W/O  CC^ 

DIGESTIVE  MALIGNANCY  W  CC 

DIGESTIVE  MALIGNANCY  W/O  CC 

G.I.  HEMORRHAGE  W  CC „ ; 

G.I   HEMORRHAGE  W/O  CC  

COMPLICATED  PEPTIC  ULCER  .-. 

UNCOMPLICATED  PEPTIC  ULCER  WCC3 

UNCOMPLICATED  PEPTIC  ULCER  W/OCC* 

INFLAMMATORY  BOWEL  DISEASE  

G.I.  OBSTRUCTION  W  CC .": 

G.I.  OBSTRUCTION  W/O  CC  

ESOPHAGITIS,  GASTROENT  &  MISC  DIGEST  DISORDERS  AGE  >17  W  CC 

ESOPHAGITIS,  GASTROENT  &  MISC  DIGEST  DISORDERS  AGE  >17  W/O  CC  

ESOPHAGITIS,  GASTROENT  &  MISC  DIGEST  DISORDERS  AGE  0-17* 

DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  &  RESTORATIONS,  AGE  >173  

DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  &  RESTORATIONS,  AGE  0-17*  

DENTAL  EXTRACTIONS  &  RESTORATIONS* 

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  W  CC 

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  /«3E  >17  W/O  CC  , 

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  0-17* 

PANCREAS.  LIVER  &  SHUNT  PROCEDURES  W  CC^  ....\ 

PANCREAS,  LIVER  &  SHUNT  PROCEDURES  W/O  CC* 

BILIARY  TRACT  PROC  EXCEPT  ONLY  CHOLECYST  W  OR  W/O  C.D.E.  W  CC"  

BILIARY  TRACT  PROC  EXCEPT  ONLY  CHOLECYST  W  OR  W/O  C.D.E.  W/O  CC*  . 

CHOLECYSTECTOMY  W  C.D.E.  W  CC*  

CHOLECYSTECTOMY  W  C.D.E.  W/O  CC*  

CHOLECYSTECTOMY  EXCEPT  BY  LAPAROSCOPE  W/O  C.D.E.  W  CC^  

CHOLECYSTECTOMY  EXCEPT  BY  LAPAROSCOPE  W/O  C.D.E.'W/O  CC^  

HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  MALIGNANCY  3 

HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  NON-MALIGNANCY"  

OTHER  HEPATOBILIARY  OR  PANCREAS  OR.  PROCEDURES  s  

CIRRHOSIS  &  ALCOHOLIC  HEPATITIS 

MALIGNANCY  OF  HEPATOBILIARY  SYSTEM  OR  PANCREAS  

DISORDERS  OF  PANCREAS  EXCEPT  MALIGNANCY 

DISORDERS  OF  LIVER  EXCEPT  MALIG.CIRR.ALC  HEPA  W  CC 

DISORDERS  OF  LIVER  EXCEPT  MALIG.CIRR.ALC  HEPA  W/O  CC* 

DISORDERS  OF  THE  BILIARY  TRACT  W  CC 

DISORDERS  OF  THE  BILIARY  TRACT  W/O  CC  .^ 

MAJOR  JOINT  &  LIMB  REATTACHMENT  PROCEDURES  OF  LOWER  EXTREMITY s 

HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  >17  W  CC"  

HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  >17  W/O  CC* 

HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  0-17*  

AMPUTATION  FOR  MUSCULOSKELETAL  SYSTEM  &  CONN  TISSUE  DISORDERS 


1.2493 
2.8488 
0.6655 
0.4055 
0.4055 
1.2493 
0.8284 
1.2493 
0.8284 
0.8284 
0.4055 
0.4055 
1.2493 
0.6655 
0.6655 
0.6655 
0.6655 
0.8284 
0.8284 
0.6655 
0.6655 
0.8284 
0.6655 
1.5543 
0.8284 
0.8553 
0.5513 
0.8741 
0.8359 
0.7661 
0.8284 
0.6655 
1.0975 
0.84'57 
0.5638 
0.8829 
0.6913 
0.6655 
0.8284 
0.8284 
0.8284 
1.0490 
0.5852 
0.6655 
1.8783 
1.2493 
1.2493 
0.8284 
0.8284 
0.8284 
1.8783 
1.8783 
0.8284 
1.2493 
1.8783 
0.5736 
0.5897 
0.9444 
-0.6825 
0.6655 
0.6979 
0.4055 
1.8783 
1 .2493 
0.8284 
0.8284 
1 .2591 


31.3 

47.6 

21.9 

16.8 

16.8 

31.3 

23.3 

31.3 

23.3 

23.3 

16.8 

16.8 

31.3 

21.9 

21.9 

21.9 

21.9 

23.3 

23.3 

21.9 

21.9 

23.3 

21.9 

35.0 

23.3 

24.2 

18.9 

23.6 

25.6 

24.4 

23.3 

21.9 

23.4 

22.8 

19.5 

25.9 

21.5 

21.9 

23.3 

23.3 

23.3 

24.2 

17.4 

21.9 

46.3 

31.3 

31.3 

23.3 

23.3 

23.3 

46.3 

46.3 

23.3 

31.3 

46.3 

18.4 

18.2 

22.1 

21.5 

21.9 

21.5 

16.8 

46.3 

31.3 

23.3 

23.3 

33.0 


26.0 

39.6 

18.2 

14.0 

14.0 

26.0 

19.4 

26.0 

19.4 

19.4 

14.0 

14:0 

26.0 

18.2 

18.2 

18.2 

18.2 

19.4 

19.4 

18.2 

18.2 

19.4 

18.2 

29.1 

19.4 

20.1 

15.7 

19.6 

21.3 

20.3 

19  4 

18.2 

19.5 

19.0 

16.2 

21.5 

17.9 

18.2 

19.4 

19.4 

19.4 

20.1 

14.5 

18.2 

38.5 

26.0 

260 

19.4 

19.4 

19.4 

38.5 

38.5 

19.4 

26.0 

38.5 

15,3 

15.1 

18.4 

17.9 

18.2 

17.9 

14.0 

38.5 

26.0 

19.4 

19.4 

27.5 
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Table  3.— LTC-DRG  Relative  Weights,  Geometric  Mean  Length  of  Stay,  and  Short-Stays  of  Five-Sixths 
Average  Length  of  Stay  for  the  Period  of  July  1 ,  2003  Through  September  30,  2003— Continued 


LTC- 
DRG 


Description 


Relative 
Weight 

Geo-metric 

Mean 

Length  of 

Stay 

Short- 
Stays  of 
Veth  Aver- 
age Length 

of  Stay 

1.2493 

31.3 

26.0 

1.3602 

38.8 

32.3 

0.8284 

23.3 

19.4 

0.8284 

23.3 

19.4 

0.8284 

23.3 

19.4 

1.2493 

31.3 

26.0 

0.4055 

16.8 

,14.0 

1.2493 

31.3 

26.0 

1 .2493 

31.3 

26.0 

08284 

23.3 

19.4 

0.6655 

21.9 

18.2 

06655 

21.9 

18.2 

0.4055 

16.8 

14.0 

1.8783 

46.3 

38.5 

0.4055 

16.8 

14.0 

1.2493 

31.3 

26.0 

0.4055 

16.8 

14.0 

0.7540 

28.5 

23.7 

0.7381 

27.2 

22.6 

0.6655 

21.9 

18.2 

08275 

27.5 

22.9 

0.6689 

21.9 

18.2 

0.9260 

26.0 

21.6 

0.5805 

22.7 

18.9 

0.7725 

26.3 

21.9 

0.6596 

23.4 

19.5 

0.5756 

20.6 

17.1 

0.4426 

17.5 

14.5 

0.6053 

21.4 

17.8 

0.5590 

20.4 

17.0 

0.7288 

23.9 

19.9 

0.8005 

27.1 

22.5 

0.8373 

31.8 

26.5 

0.6904 

26.0 

21.6 

0.4055 

16.8 

14.0 

0.8054 

28.0 

23.3 

0.6999 

26.4 

22.0 

0.4055 

16.8 

14.0 

0.8002 

25.1 

20.9 

0.6655 

21.9 

18.2 

0.6655 

21.9 

18.2 

0.6655 

21.9 

18.2 

0.6655 

21.9 

18.2 

04055 

16.8 

14.0 

0.4055 

16.8 

14.0 

1.5388 

45.0 

37.5 

1.1645 

38.8 

32.3 

1.6569 

45.6 

38.0 

0.8284 

23.3 

19.4 

0.4055 

16.8 

14.0 

1.2493 

31.3 

26.0 

'  1.3915 

41.7 

34.7 

1.3879 

41.6 

34.6 

0.9714 

31.1 

25.9 

0.6846 

21.0 

17.5 

0.6655 

21.9 

18.2 

0.7872 

22.0 

18.3 

0.7872 

22.0 

18.3 

0.6655 

21.9 

18.2 

0.7704 

24.4 

20.3 

0.6353 

22.4 

18.6 

0.6655 

21.9 

18.2 

1.0097 

30.9 

25.7 

0.7363 

27.4 

22.8 

0.6655 

21.9 

18.2 

0.8574 

24.8 

20.6 

0.4055 

16.8 

14.0 

216 
217 
218 
219 
220 
223 
224 
22S 
226 
227 
228 
229 
230 
231 
232 
233 
234 
235 
236 
237 
238 
238 
240 
241 
242 
243 
244 
245 
246 
247 
248 
249 
250 
251 
252 
253 
254 
255 
256 
257 
258 
258 
260 
261 
262 
263 
264 
205 
266 
267 
268 
268 
270 
271 
272 
273 
274 
275 
276 
277 
278 
279 
280 
281 
282 
283 
284 
» 


BIOPSIES  OF  MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE  TISSUE" 

WND  DEBRID  &  SKN  GRFT  EXCEPT  HAND.FOR  MUSCSKELET  &  CONN  TISS  DIS 
LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP.FOOT.FEMUR  AGE  >17  W  CC^  .... 
LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP.FOOT.FEMUR  AGE  >17  W/O  CC* 

LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP.FOOT.FEMUR  AGE  0-17*  

MAJOR  SHOULDER/ELBOW  PROC,  OR  OTHER  UPPER  EXTREMITY  PROC  W  CC* 

SHOULDERELBOW  OR  FOREARM  PROC.EXC  MAJOR  JOINT  PROC,  W/O  CC '  

FOOT  PROCEDURES" 

SOFT  TISSUE  PROCEDURES  W  CC"  

SOFT  TISSUE  PROCEDURES  W/O  CC^ 

MAJOR  THUMB  OR  JOINT  PROC,OR  OTH  HAND  OR  WRIST  PROC  W  CfC* 

HAND  OR  WRIST  PROC.  EXCEPT  MAJOR  JOINT  PROC,  W/O  CC^  

LOCAL  EXCISION  &  REMOVAL  OF  INT  FIX  DEVICES  OF  HIP  &  FEMUR'  

LOCAL  EXCISION  &  REMOVAL  OF  INT  FIX  DEVICES  EXCEPT  HIP  &  FEMUR* 

ARTHROSCOPY*  > 

OTHER  MUSCULOSKELET  SYS  &  CONN  TISS  OR.  PROC  W  CC"  

OTHER  MUSCULOSKELET  SYS  &  CONN  TISS  O.R.  PROC  W/O  CC '  ' 

FRACTURES  OF  FEMUR ]     . 

FRACTURES  OF  HIP  &  PELVIS 

SPRAINS,  STRAINS.  &  DISLOCATIONS  OF  HIP,  PELVIS  &  THIGH*  

OSTEOMYELITIS 

PATHOLOGICAL  FRACTURES  &  MUSCULOSKELETAL  &  CONN  TISS  MALIGNANCY 

CONNECTIVE  TISSUE  DISORDERS  W  CC  

CONNECTIVE  TISSUE  DISORDERS  W/O  CC 

SEPTIC  ARTHRITIS 

MEDICAL  BACK  PROBLEMS 

BONE  DISEASES  &  SPECIFIC  ARTHROPATHIES  W  CC  

BONE  DISEASES  &  SPECIFIC  ARTHROPATHIES  W/O  CC  

NON-SPECIFIC  ARTHROPATHIES  

SIGNS  &  SYMPTOMS  OF  MUSCULOSKELETAL  SYSTEM  &  CONN  TISSUE  

TENDONITIS,  MYOSITIS  &  BURSITIS  

AFTERCARE,  MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE  TISSUE  

FX.  SPRN,  STRN  &  DISL  OF  FOREARM,  HAND,  FOOT  AGE  >17  W  CC  

FX,  SPRN,  STRN  &  DISL  OF  FOREARM,  HAND,  FOOT  AGE  >17  W/O  CC 

FX,  SPRN,  STRN  &  DISL  OF  FOREARM,  HAND,  FOOT  AGE  0-17* 

FX.  SPRN.  STRN  &  DISL  OF  UPARM,LOWLEG  EX  FOOT  AGE  >17  W  CC  

FX.  SPRN,  STRN  &  DISL  OF  UPARM,LOWLEG  EX  FOOT  AGE  >17  W/O  CC  

FX,  SPRN,  STRN  &  DISL  OF  UPARM.LOWLEG  EX  FOOT  AGE  0-17*  

OTHER  MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE  TISSUE  DIAGNOSES  .'. 

TOTAL  MASTECTOMY  FOR  MALIGNANCY  W  CC* 

TOTAL  MASTECTOMY  FOR  MALIGNANCY  W/O  CC*  A 

SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W  CC*  : 

SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W/O  CC* 

BREAST  PROC  FOR  NON-MALIGNANCY  EXCEPT  BIOPSY  &  LOCAL  EXCISION* 

BREAST  BIOPSY  &  LOCAL  EXCISION  FOR  NON-MALIGNANCY'  

SKIN  GRAFT  &/OR  DEBRID  FOR  SKN  ULCER  OR  CELLULITIS  W  CC 

SKIN  GRAFT  &/OR  DEBRID  FOR  SKN  ULCER  OR  CELLULITIS  W/O  CC 

SKIN  GRAFT  &/0R  DEBRID  EXCEPT  FOR  SKIN  ULCER  OR  CELLULITIS  W  CC  

SKIN  GRAFT  &/0R  DEBRID  EXCEPT  FOR  SKIN  ULCER  OR  CELLULITIS  W/O  CC'  .. 

PERIANAL  &  PILONIDAL  PROCEDURES*  

SKIN,  SUBCUTANEOUS  TISSUE  &  BREAST  PLASTIC  PROCEDURES"  

OTHER  SKIN.  SUBCUT  TISS  &  BREAST  PROC  W  CC 

OTHER  SKIN,  SUBCUT  TISS  &  BREAST  PROC  W/O  CC 

SKIN  ULCERS • 

MAJOR  SKIN  DISORDERS  W  CC  ; 

M/VJOR  SKIN  DISORDERS  W/O  CC* j, 

MALIGNANT  BREAST  DISORDERS  WCC 7  ,.    .      ^ 

MALIGNANT  BREAST  DISORDERS  W/O  CC  ,, 

NON-MALIGANT  BREAST  DISORDERS* 

CELLULITIS  AGE  >17  W  CC 

CELLULITIS  AGE  >17  W/O  CC 

CELLULITIS  AGE  0-17*  

TRAUMA  TO  THE  SKIN.  SUBCUT  TISS  &  BREAST  AGE  >17  W  CC  

TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  &  BREAST  AGE  >17  W/O  CC  

TRAUMA  TO  THE  SKIN.  SUBCUT  TISS  &  BREAST  AGE  0-17*  

MINOR  SKIN  DISORDERS  W  CC * ., 

MINOR  SKIN  DISORDERS  W/O  CC '  
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TABLE  3.— LTC-DRG  RELATIVE  WEIGHTS,  GEOMETRIC  MEAN  LENGTH  OF  STAY,  AND  SHORT-STAYS  OF  FiVE-SlXTHS 
AVERAGE  LENGTH  OF  STAY  FOR  THE  PERIOD  OF  JULY  1,  2003  THROUGH  SEPTEMBER  30,  2003— Continued 


LTC- 
DRG 


Description 


Relative 
Weight 


Geo-metric 

Mean 

Length  of 

Stay 


Short- 
Stays  of 
Veth  Aver- 
age Length 
of  Stay 


285 
286 
287 
288 
289 
290 
291 
292 
293 
294 
295 
296 
297 
298 
299 
300 
301 
302 
303 
304 
305 
306 
307 
308 
309 
310 
311 
312 
313 
314 
315 
316 
317 
318 
319 
320 
321 
322 
323 
324 
325 
326 
327 
328 
329 
330 
331 
332 
333 
334 
335 
336 
337 
338 
339 
340 
341 
342 
343 
344 
345 
346 
347 
348 
349 
350 
351 


AMPUTAT  OF  LOWER  LIMB  FOR  ENDOCRINE,NUTRIT,&  METABOL  DISORDERS  .. 

ADRENAL  &  PITUITARY  PROCEDURES* 

SKIN  GRAFTS  &  WOUND  DEBRID  FOR  ENDOC.  NUTRIT  &  METAB  DISORDERS  .... 

OR.  PROCEDURES  FOR  OBESITY s : 

PARATHYROID  PROCEDURES*  

THYROID  PROCEDURES' : 

THYROGLOSSAL  PROCEDURES* » 

OTHER  ENDOCRINE,  NUTRIT  &  METAB  OR.  PROC  W  CC"  _ 

OTHER  ENDOCRINE.  NUTRIT  &  METAB  OR.  PROC  W/O  CC* 

DIABETES  AGE  >35 : 

DIABETES  AGE  0-353 , 

NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  >17  W  CC  

NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  >17  W/O  CC  

NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  0-17*  ^ 

INBORN  ERRORS  OF  METABOLISM  3 

ENDOCRINE  DISORDERS  W  CC .^ 

ENDOCRINE  DISORDERS  W/O  CC 

KIDNEY  TRANSPLANTS  

KIDNEY.URETER  &  MAJOR  BLADDER  PROCEDURES  FOR  NEOPLASM  » 

KIDNEY.URETER  &  MAJOR  BLADDER  PROC  FOR  NON-NEOPL  W  CC"  

KIDNEY.URETER  &  MAJOR  BLADDER  PROC  FOR  NON-NEOPL  W/O  CC*  

PROSTATECTOMY  WCC  3 

PROSTATECTOMY  W/O  CC 

MINOR  BLADDER  PROCEDURES  W  CC' .•; .U 

MINOR  BLADDER  PROCEDURES  W/O  CC*  .-. :... 

TRANSURETHRAL  PROCEDURES  W  CC"  

TRANSURETHRAL  PROCEDURES  W/O  CC  

URETHRAL  PROCEDURES,  AGE  >17  W  CC*  ^ 

URETHRAL  PROCEDURES,  AGE  >17  W/OCC* 

URETHRAL  PROCEDURES.  AGE  0-17* 

OTHER  KIDNEY  &  URINARY  TRACT  OR.  PROCEDURES  

RENAL  FAILURE  '. 

ADMIT  FOR  RENAL  DIALYSIS" 

KIDNEY  &  URINARY  TRACT  NEOPLASMS  W  CC 

KIDNEY  &  URINARY  TRACT  NEOPLASMS  W/O  CC* 

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  >17  W  CC  

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  >17  W/O  CC 

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  0-17* 

URINARY  STONES  W  CC,  &/OR  ESW  LITHOTRIPSY^  

URINARY  STONES  W/O  CC* 

KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  >17  W  CC  

KIDNEY  &  URINARY  TRACT  SK3NS  &  SYMPTOMS  AGE  >17  W/O  CC*  .: 

KIDNEY  &  URINARY  TRACT  SIGNS  4  SYMPTOMS  AGE  0-17*  .' 

URETHRAL  STRICTURE  AGE  >17  W  CC*  ...- 

URETHRAL  STRICTURE  AGE  >17  W/O  CC '   

URETHRAL  STRICTURE  AGE  0-17*  : 

OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  >17  W  CC 

OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  >17  W/O  CC  

OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  0-17* .: 

MAJOR  MALE  PELVIC  PROCEDURES  W  CC* 

MAJOR  MALE  PELVIC  PROCEDURES  W/O  CC* .'. 

TRANSURETHRAL  PROSTATECTOMY  W  CC'  

TRANSURETHRAL  PROSTATECTOMY  W/O  CC* 

TESTES  PROCEDURES,  FOR  MALIGNANCY* 

TESTES  PROCEDURES,  NON-MALIGNANCY  A(^E>17' 

TESTES  PROCEDURES.  NON-MALIGNANCY  AGE  0-17* 

PENIS  PROCEDURES*  

CIRCUMCISION  AGE  >17« :. 

CIRCUMCISION  AGE  0-17 .x 

OTHER  MALE  REPRODUCTIVE  SYSTEM  OR.  PROCEDURES  FOR  MALIGNANCY "= 
OTHER  MALE  REPRODUCTIVE  SYSTEM  OR.  PROC  EXCEPT  FOR  MALIGNANCY 3 

MALIGNANCY,  MALE  REPRODUCTIVE  SYSTEM.  W  CC  

MALIGNANCY,  MALE  REPRODUCTIVE  SYSTEM,  W/O  CC*  

BENIGN  PROSTATIC  HYPERTROPHY  W  CC    

BENIGN  PROSTATIC  HYPERTROPHY  W/O  CC* 

INFLAMMATION  OF  THE  MALE  REPRODUCTIVE  SYSTEM  > _... 

STERILIZATION,  MALE*  


1.3692 
1.2493 
1.3195 
1.8783 
0.4055 
0.4055 
0.4055 
1.2493 
0.6655 
0.7678 
0.8284 
0.7710 
0.6321 
0.6655 
0.8284 
0.8670 
0.4055 
0.0000 
1.8783 
1.2493 
0.6655 
0.8284 
0.4055 
0.8284 
0.4055 
1.2493 
a4055 
1.8783 
0.4055 
0.4055 
1.5800 
0.9308 
1.2493 
0.8075 
0.6655 
0.7424 
0.6123 
0.6655 
0.6655 
0.6655 
0.8123 
0.6655 
0.4055 
0.6655 
04055 
0.4055 
0.9267 
0.6393 
0.4055 
1.2493 
0.8284 
0.8284 
0.6655 
0.6655 
0.4055 
0.4055 
0.6655 
1.2493 
0.4055 
1.2493 
0.8284 
0.7070 
0.6655 
0.4055 
0.4055 
0.6058 
0.4055 


31.7 
31.3 
39.6 
46.3 
16.8 
16.8 
16.8 
31.3 
21.9 
251 
23.3 
24.3 
21.1 
21.9 
23.3 
23.3 
16.8 
0.0 
46.3 
31.3 
21.9 
23.3 
16.8 
23.3 
16.8 
31.3 
16.8 
46.3 
16.8 
16.8 
39.5 
24.1 
31.3 
21.5 
21.9 
23.9 
204 
21.9 
21.9 
21.9 
26.7 
21.9 
16.8 
21.9 
16.8 
16.8 
24.6 
20.9 
16.8 
31.3 
23.3 
23.3 
21.9 
21.9 
16.8 
16.8 
21.9 
31.3 
16.8 
31.3 
23.3 
21.6 
21.9 
16.8 
16.8 
19.9 
16.8 


26.4 
260 
33.0 
385 
14.0 
14.0 
14.0 
260 
18.2 
20.9 
19.4- 
20.2 
17.5 
18.2 
19.4 
19.4 
14.0 
0.0 
38.5 
26.0 
18.2 
19.4 
.14.0 
19.414.0 
26.0 
14.0 
38.5 
14.0 
14.0 
14.0 
32.9 
20.0 
26.0 
17.9 
18.2 
19.9 
17.0 
18.2 
18.2 
18.2 
22.2 
18.2 
14.0 
18.2 
14.0 
14.0 
20.5 
17.4 
14.0 
26.0 
19.4 
19.4 
18.2 
18.2 
14.0 
14.0 
18.2 
26.0 
14.0 
26.0 
19.4 
18.0 
18.2 
14.0 
14.0 
16.5 
14.0 
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Table  3.— LTC-DRG  Relative  Weights,  Geometric  Mean  Length  of  Stay,  and  Short-Stays  of  Five-Sixths 
Average  Length  of  Stay  for  the  Period  of  July  1 ,  2003  Through  September  30,  2003— Continued 


LTC- 
DRG 


Descnption 


Relative 
Weight 


Geo-metric 

Mean 

Length  of 

Stay 


Short- 
Stays  of 
Veth  Aver- 
age Length 
of  Stay 


352  . 

353  .. 

354  .. 

355  .. 

356  .. 

357  .. 

358  .. 

359  .. 
360 

361  . 

362  .. 

363  .. 

364  .. 

365  .. 
366 

367  .. 

368  .. 

369  ... 

370  ... 

371  ... 

372  ... 
373.., 
374... 
375  ... 
378  ... 

377  ... 

378  ... 

379  ... 
380... 

381  ... 

382  ... 
383... 
384... 
385... 

386  I.. 

387  ... 
388... 
388... 
390... 

391  ... 

392  ... 
393... 
394  ... 
396... 
398... 
397  ... 
398... 

399  .'.I. 

400  ... 

401  ... 
402... 

403  ... 

404  ... 

406  ... 
406... 

407  ... 

408  ... 

409  ... 

410  ... 

411  .... 

412  .... 

413  .... 

414  .... 

415  .... 
418  .... 

417  .... 

418  .... 


OTHER  MALE  REPRODUCTIVE  SYSTEM  DIAGNOSES^ 

PELVIC  EVISCERATION,  RADICAL  HYSTERECTOMY  &  RADICAL  VULVECTOMY* 

UTERINE.ADNEXA  PROC  FOR  NON-OVARIAN/ADNEXAL  MALIG  W  CC*  

UTERINE.ADNEXA  PROC  FOR  NON-OVARIAN/ADNEXAL  MALIG  W/0  CC*  

FEMALE  REPRODUCTIVE  SYSTEM  RECONSTRUCTIVE  PROCEDURES*  

UTERINE  &  ADNEXA  PROC  FOR  OVARIAN  OR  ADNEXAL  MALIGNANCY*  

UTERINE  &  ADNEXA  PROC  FOR  NON-MALIGNANCY  W  CC^ 

UTERINE  &  ADNEXA  PROC  FOR  NON-MALIGNANCY  W/O  CC^  

VAGINA,  CERVIX  &  VULVA  PROCEDURES' 

LAPAROSCOPY  &  INCISIONAL  TUBAL  INTERRUPTION*  

ENDOSCOPIC  TUBAL  INTERRUPTION ' 

D&C,  CONIZATION  &  RADIO-IMPLANT,  FOR  MALIGNANCY* 

D&C,  CONIZATION  EXCEPT  FOR  MALIGNANCY* 

OTHER  FEMALE  REPRODUCTIVE  SYSTEM  OR.  PROCEDURES »  

MALIGNANCY.  FEMALE  REPRODUCTIVE  SYSTEM  W  CC 

MALIGNANCY,  FEMALE  REPRODUCTIVE  SYSTEM  W/O  CC^ 

INFECTIONS,  FEMALE  REPRODUCTIVE  SYSTEM  * 

MENSTRUAL  &  OTHER  FEMALE  REPRODUCTIVE  SYSTEM  DISORDERS »  

CESAREAN  SECTION  W  CC*  

CESAREAN  SECTION  W/OCC* 

VAGINAL  DELIVERY  W  COMPLICATING  DIAGNOSES*  

VAGINAL  DELIVERY  W/O  COMPLICATING  DIAGNOSES*  : .'. „... 

VAGINAL  DELIVERY  W  STERILIZATION  &/OR  D&C*  

VAGINAL  DELIVERY  W  OR  PROC  EXCEPT  STERIL  &/OR  D&C*  

POSTPARTUM  &  POST  ABORTION  DIAGNOSES  W/O  OR  PROCEDURE*  

POSTPARTUM  &  POST  ABORTION  DIAGNOSES  W  OR   PROCEDURE*  

ECTOPIC  PREGNANCY  *  

THREATENED  ABORTION*  

ABORTION  W/O  D&C*  , 

ABORTION  W  D&C,  ASPIRATION  CURETTAGE  OR  HYSTEROTOMY* 

FALSE  LABOR-  : 

OTHER  ANTEPARTUM  DIAGNOSES  W  MEDICAL  COMPLICATIONS*  

OTHER  ANTEPARTUM  DIAGNOSES  W/O  MEDICAL  COMPLICATIONS  * 

NEONATES,  DIED  OR  TRANSFERRED  TO  ANOTHER  ACUTE  CARE  FACILITY*  .... 

EXTREME  IMMATURITY  *  

PREMATURITY  W  MAJOR  PROBLEMS*  

PREMATURITY  W/O  MAJOR  PROBLEMS* .' 

FULL  TERM  NEONATE  W  MAJOR  PROBLEMS* 

NEONATE  W  OTHER  SIGNIFICANT  PROBLEMS*  

NORMAL  NEWBORN  *  .: 

SPLENECTOMY  AGE  >17*  . 

SPLENECTOMY  AGE  0-17*  , 

OTHER  OR  PROCEDURES  OF  THE  BLOOD  AND  BLOOD  FORMING  ORGANS*  .. 

RED  BLOOD  CELL  DISORDERS  AGE  >17  

RED  BLOOD  CELL  DISORDERS  AGE  0-17* 

COAGULATION  DISORDERS  ' ; 

RETICULOENDOTHELIAL  &  IMMUNITY  DISORDERS  W  CC   

RETICULOENDOTHELIAL  &  IMMUNITY  DISORDERS  W/O  CC)'  

LYMPHOMA  &  LEUKEMIA  W  MAJOR  OR   PROCEDURE 3  

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  OTHER  OR.  PROC  W  CC«  

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  OTHER  OR.  PROC  W/O  CC*  

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  CC 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W/O  CC t. 

ACUTE  LEUKEMIA  W/O  MAJOR  OR   PROCEDURE  AdE  0-17*  

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  MAJ  O.R.PROC  W  CC*  

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  MAJ  OR  PROC  W/O  CC*  ..., 
MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  OTHER  O  R  PROC* 

RADIOTHERAPY   

CHEMOTHERAPY  W/O  ACUTE  LEUKEMIA  AS  SECONDARY  DIAGNOSIS'  ".Z"  " 

HISTORY  OF  MALIGNANCY  W/O  ENDOSCOPY  *  

HISTORY  OF  MALIGNANCY  W  ENDOSCOPY*  

OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL  DIAG  W  CC' 

OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL  DIAG  W/O  CC 

OR.  PROCEDURE  FOR  INFECTIOUS  &  PARASITIC  DISEASES  

SEPTICEMIA  AGE  >17 

SEPTICEMIA  AGE  0-17*  

POSTOPERATIVE  &  POST-TRAUMATIC  INFECTIONS 


0.8284 

1.8783 

1.2493 

1.2493 

1.2493 

1.2493 

1.8783 

04055 

0.4055 

0.6655 

0.6655 

08284 

0.6655 

1.8783 

0.9654 

0.8284 

1.2493 

0.6655 

0.8284 

0.6655 

06655 

0.4055 

0.4055 

0.4055 

0.4055 

04055 

06655 

0.4055 

0.4055 

0.4055 

0.4055 

0.4055 

0.4055 

0.4055 

0.6655 

0.6655 

0.4055 

1.2493 

0.6655 

0.4055 

0.8284 

0.6655 

1.8783 

0.8584 

0.4055 

0.7567 

0.9008 

0.4055 

0.8284 

1.2493 

0.8284 

0.9651 

0.8980 

0.6655 

1.8783 

0.8284 

1.2493 

0.5220 

0.4055 

0.4055 

0.4055 

0.9061 

0.9061 

1.4933 

0.9612 

0.8284 

0.8771 


23.3 

46.3 

31.3 

31.3 

31.3 

31.3 

46.3 

16.8 

16.8 

21.9 

21.9 

23.3 

21.9 

46.3 

23.9 

23.3 

31.3 

21.9 

23.3 

21.9 

21.9 

16.8 

16.8 

16.8 

16.8 

16.8 

21.9 

16.8 

16.8 

16.8 

16.8 

16.8 

16.8 

16.8 

21.9 

21.9 

16.8 

31.3 

21.9 

16.8 

23.3 

21.9 

46.3 

25.1 

16.8 

19.4 

23.4 

16.8 

23.3 

31.3 

23.3 

23.9 

19.1 

21.9 

46.3 

23.3 

31.3 

19.5 

16.8 

16.8 

16.8 

23.7 

23.7 

38.7 

25.9 

23.3 

25.8 


19.4 

38.5 

26.0 

26.0 

26.0 

26.0 

38.5 

14.0 

14.0 

18.2 

18.2 

19.4 

18.2 

38.5 

19.9 

19.4 

26.0 

18.2 

19.4 

18.2 

18.2 

14.0 

14.0 

14.0 

14.0 

14.0 

18.2 

14.0 

14.0 

14.0 

14.0 

14.0 

14.0 

14.0 

18.2 

18.2 

14.0 

26.0 

18.2 

14.0 

19.4 

18.2 

38.5 

20.9 

14.0 

16.1 

19.5 

14.0 

19.4 

26.0 

19.4 

19.9 

15.9 

18.2 

38.5 

19.4 

26.0 

16.2 

14.0 

14.0 

14.0 

19.7 

19.7 

32.2 

21.5 

19.4 

21.5 
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TABLE  3.— LTC-DRG  RELATIVE  WEIGHTS,  GEOMETRIC  MEAN  LENGTH  OF  STAY,  AND  SHORT-STAYS  OF  FiVE-SlXTHS 

AVERAGE  Length  of  Stay  for  the  Period  of  July  1,  2003  Through  September  30,  2003— Continued 


LTC- 
DRG 


Description 


Relative 
Weight 

Geo-metric 

Mean 

Length  of 

Stay 

Short- 
Stays  of 
Veth  Aver- 
age Length 
of  Stay 

0.5948 

20.5 

17.0 

0.4055 

16.8 

14.0 

1.2493 

31.3 

26.0 

0.4055 

16.8 

14.0 

0.8701 

24.7 

205 

1.8783 

46.3 

38.5 

0.6177 

26.0 

21.6 

0.5739 

26.9 

22:4 

0.6655 

21.9 

18.2 

1.2493 

31.3 

26.0 

0.5466 

25.0 

20.8 

0.4479 

22.9 

19.0 

0.4345 

22.7 

18.9 

0.6655 

21.9 

18.2 

0.2489 

13.1 

10.9 

1.3200 

42.5 

35.4 

1.3567 

40.1 

33.4 

0.6655 

21.9 

18.2 

1.6442 

39.7 

33.0 

0.6655 

21.9 

16.2 

0.9614 

30.7 

25.5 

0.8448 

27.3 

22.7 

0.8284 

23.3 

19.4 

0.6655 

21.9 

18.2 

0.4055 

16.8 

.14.0 

0.8284 

23.3 

19.4 

0.6655 

21.9 

18.2 

0.4055 

16.8 

14.0 

0.9596 

25.5 

21.2 

0)6666 

23.1 

19.2 

0.8284 

23.3 

19.4 

-    0.4055 

16.8 

14.0 

1.3383 

38.0 

31.6 

0.6469 

23.5 

19.5 

0.7618 

26.8 

22.3 

0.6234 

24.3 

20.2 

0.8284 

23.3 

19.4 

0.8119 

23.9 

19.9 

0.6655 

21.9 

18.2 

2.2177 

45.5 

37.9 

0.0000 

0.0 

0.0 

0.0000 

0.0 

0.0 

1.8783 

46.3 

38.5 

0.8047 

17.1 

14.2 

2.0906 

35.5 

29.5 

1.8783 

46.3 

38.5 

1.6791 

39.7 

33.0 

1.6244 

37.8 

31.5 

0.6655 

21.9 

18.2 

0.0000 

0.0 

0.0 

1.8783 

46.3 

38.5 

0.6655 

21.9 

18.2 

3.2319 

4.6 

45.5 

1.8783 

46.3 

38.5 

1.8783 

46.3 

38.5 

0.8284 

23.3 

19.4 

1.0885 

29.5 

24.5 

i    1.8783 

46.3 

38.5 

0.8846 

22.9 

19.0 

0.6952 

20.4 

17.0 

1.8783 

46.3 

38.5 

0.8284 

23.3 

19.4 

0.8284 

23.3 

19.4 

0.4055 

16.8 

14.0 

0.0000 

0.0 

0.0 

1.2493 

31.3 

26.0 

1.8783 

46.3 

38.5 

419 
420 
421 
422 
423 
424 
425 
426 
427 
428 
429 
430 
431 
432 
433 
439 
440 
441 
442 
443 
444 
445 
446 
447 
448 
449 
450 
451 
452 
453 
454 
455 
461 
462 
463 
464 
465 
466 
467 
468 
469 
470 
471 
473 
475 
476 
477 
478 
479 
480 
481 
482 
483 
484 
485 
486 
487 
488 
489 
490 
491 
492 
493 
494 
495 
496 
497 


FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  W  CC 

FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  W/O  CO'  

VIRAL  ILLNESS  AGE  >17'»  .-. 

VIRAL  ILLNESS  &  FEVER  OF  UNKNOWN  ORIGIN  AGE  0-17* 

OTHER  INFECTIOUS  &  PARASITIC  DISEASES  DIAGNOSES 

O.R.  PROCEDURE  W  PRINCIPAL  DIAGNOSES  OF  MENTAL  ILLNESS  s 

ACUTE  ADJUSTMENT  REACTION  &  PSYCHOLOGICAL  DYSFUNCTION '. 

DEPRESSIVE  NEUROSES  

NEUROSES  EXCEPT  DEPRESSIVE  2 

DISORDERS  OF  PERSONALITY  &  IMPULSE  CONTROL"  

ORGANIC  DISTURBANCES  &  MENTAL  RETARDATION  ...: 

PSYCHOSES 

CHILDHOOD  MENTAL  DISORDERS 

OTHER  MENTAL  DISORDER  DIAGNOSES^ 

ALCOHOLyDRUG  ABUSE  OR  DEPENDENCE,  LEFT  AMA  .-. 

SKIN  GRAFTS  FOR  INJURIES  

WOUND  DEBRIDEMENTS  FOR  INJURIES : 

HAND  PROCEDURES  FOR  INJURIES* 

OTHER  OR.  PROCEDURES  FOR  lr^iJURIES  W  CC 

OTHER  OR.  PROCEDURES  FOR  INJURIES  W/O  CC^ 

TRAUMATIC  INJURY  AGE  >17  W  CC 

TRAUMATIC  INJURY  AGE  >17  W/O  CC 

TRAUMATIC  INJURY  AGE  0-17* 

ALLERGIC  REACTIONS  AGE  >172  .; 

ALLERGIC  REACTIONS  AGE  0-17* 

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  W  CC^  

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  W/O  CC2 

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  0-17*  

COMPLICATIONS  OF  TREATMENT  W  CC 

COMPLICATIONS  OF  TREATMENT  W/O  CC 

OTHER  INJURY,  POISONING  &  TOXIC  EFFECT  DIAG  WCC3  ..'. 

OTHER  INJURY,  POISONING  &  TOXIC  EFFECT  DIAG  W/O  CC   

OR.  PROC  W  DIAGNOSES  OF  OTHER  CONTACT  W  HEALTH  SERVICES 

REHABILITATION  

SIGNS  &  SYMPTOMS  W  CC „ 

SIGNS  &  SYMPTOMS  W/O  CC 

AFTERCARE  W  HISTORY  OF  MALIGNANCY  AS  SECONDARY  DIAGNOSIS 3 

AFTERCARE  W/O  HISTORY  OF  MALIGNANCY  AS  SECONDARY  DIAGNOSIS  

OTHER  FACTORS  INFLUENCING  HEALTH  STATUS^  

EXTENSIVE  OR.  PROCEDURE  UNRELATED  TO  PRINCIPAL  DIAGNOSIS  ...._. 

PRINCIPAL  DIAGNOSIS  INVALID  AS  DISCHARGE  DIAGNOSIS*  

UNGROUPABLE6 

BILATERAL  OR  MULTIPLE  MAJOR  JOINT  PROCS  OF  LOWER  EXTREMITY*  

ACUTE  LEUKEMIA  W/O  MAJOR  O.R.  PROCEDURE  AGE  >17  

RESPIRATORY  SYSTEM  DIAGNOSIS  WITH  VENTILATOR  SUPPORT  

PROSTATIC  OR.  PROCEDURE  UNRELATED  TO  PRINCIPAL  DIAGNOSIS* 

NON-EXTENSIVE  OR.  PROCEDURE  UNRELATED  TO  PRINCIPAL  DIAGNOSIS  

OTHER  VASCULAR  PROCEDURES  W  CC  

OTHER  VASCULAR  PROCEDURES  W/O  CC^  ^ 

UVER  TRANSPLANT  6 

BONE  MARROW  TRANSPLANT* 

TRACHEOSTOMY  FOR  FACE.MOUTH  &  NECK  DIAGNOSES*  

TRACH  W  MECH  VENT  96+  HRS  OR  PDX  EXCEPT  FACE.MOUTH  &  NECK  DIAG  .... 

CRANIOTOMY  FOR  MULTIPLE  SIGNIFICANT  TRAUMA*  

UMB  REATTACHMENT,  HIP  AND  FEMUR  PROC  FOR  MULTIPLE  SIGNIFICANT  TR* 

OTHER  OR.  PROCEDURES  FOR  MULTIPLE  SIGNIFICANT  TRAUMA  3 

OTHER  MULTIPLE  SIGNIFICANT  TRAUMA  

HIV  W  EXTENSIVE  OR.  PROCEDURE*  

HIV  W  MAJOR  RELATED  CONDITION  „ 

HIV  W  OR  W/O  OTHER  RELATED  CONDITION  

MAJOR  JOINT  &  LIMB  REATTACHMENT  PROCEDURES  OF  UPPER  EXTREMITY*  . 

CHEMOTHERAPY  W  ACUTE  LEUKEMIA  AS  SECONDARY  DIAGNOSIS3 

LAPAROSCOPIC  CHOLECYSTECTOMY  W/O  C.D.E.  W  CC3  

LAPAROSCOPIC  CHOLECYSTECTOMY  W/O  C.D.E.  W/O  CC' 

LUNG  TRANSPLANT* 

COMBINED  ANTERIOR/POSTERIOR  SPINAL  FUSION* 

SPINAL  FUSION  W  CC*  
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LTC- 

drg 


498 
499 
500 
501 
502 
503 
504 
505 
506 
507 
508 
509 
510 
511 
512 
513 
514 
515 
516 
517 
518 
519 
520 
521 
522 
523 
524 
525 
526 
527 


Description 


SPINAL  FUSION  W/O  CC^ -u. 

BACK  &  NECK  PROCEDURES  EXCEPT  SPINAL  FUSION  W  CC^  

BACK  &  NECK  PROCEDURES  EXCEPT  SPINAL  FUSION  W/O  CO*  

KNEE  PROCEDURES  W  PDX  OF  INFECTION  W  CC*  

KNEE  PROCEDURES  W  PDX  OF  INFECTION  W/O  CC* 

KNEE  PROCEDURES  W/O  PDX  OF  INFECTION*  

EXTENSIVE  3RD  DEGREE  BURNS  W  SKIN  GRAFT*  

EXTENSIVE  3RD  DEGREE  BURNS  W/O  SKIN  GRAFT* 

FULL  THICKNESS  BURN  W  SKIN  GRAFT  OR  INHAL  INJ  W  CC  OR  SIG  TRAUMA  » 

FULL  THICKNESS  BURN  W  SKIN  GRFT  OR  INHAL  INJ  W/O  CC  OR  SIG  TRAUMA*  

FULL  THICKNESS  BURN  W/O  SKIN  GRFT  OR  INHAL  INJ  W  CC  OR  SIG  TRAUMA^  

FULL  THICKNESS  BURN  W/O  SKIN  GRFT  OR  INH  INJ  W/O  CC  OR  SIG  TRAUMA 3 

NON-EXTENSIVE  BURNS  W  CC  OR  SIGNIFICANT  TRAUMA 

NON-EXTENSIVE  BURNS  W/O  CC  OR  SIGNIFICANT  TRAUMA3 

SIMULTANEOUS  PANCREAS/KIDNEY  TRANSPLANTS 

PANCREAS  TRANSPLANT  «  

CARDIAC  DEFIBRILATOR  IMPLANT  W  CARDIAC  CATH*  

CARDIAC  DEFIBRILATOR  IMPLANT  W/O  CARDIAC  CATH* 

PERCUTANEOUS  CARDIVASCULAR  PROCEDURE  W  AMI* 

PERCUTANEOUS  CARDIVASCULAR  PROC  W  NON-DRUG  ELUTING  STENT  W/O  AMI*  .. 
PERCUTANEOUS  CARDIVASCULAR  PROC  W/O  CORONARY  ARTERY  STENT  OR  AMI* 

CERVICAL  SPINAL  FUSION  W  CC^ 

CERVICAL  SPINAL  FUSION  W/O  CC^ 

ALCOHOUDRUG  ABUSE  OR  DEPENDENCE  W  CC  

ALCOHOUDRUG  ABUSE  OR  DEPENDENCE  W  REHABILITATION  THERAPY  W/O  CC  ^  ... 
ALCOHOL/DRUG  ABUSE  OR  DEPENDENCE  W/O  REHABILITATION  THERAPY  W/O  CC  .. 

TRANSIENT  ISCHEMIA 

HEART  ASSIST  SYSTEM  IMPLANT*  

PERCUTANEOUS  CARVIOVASCULAR  PROC  W  DRUG-ELUTING  STENT  W  AMI*  

PERCUTANEOUS  CARVIOVASCULAR  PROC  W  DRUG-ELUTING  STENT  W/O  AMI* 


Relative 
Weight 


0.8284 
1.8783 
0.8284 
1.8783 
0.8284 
1.8783 
1.8783 
1.2493 
1.8783 
0.8284 
0.8284 
0.8284 
1.0734 
0.8284 
0.0000 
0.0000 
0.8284 
1.2493 
0.8284 
1.8783 
1.2493 
0.8284 
0.6655 
0.3755 
0.4055 
0.3860 
0.6250 
1.8783 
0.8284 
0.8284 


Geo-metric 

Mean 

Length  of 

Stay 


23.3 
46.3 
23.3 
46.3 
23.3 
46.3 
46.3 
31.3 
46.3 
23.3 
23.3 
23.3 
32.2 
23.3 
0.0 
0.0 
23.3 
31.3 
23.3 
46.3 
31.3 
23.3 
21.9 
18.6 
16.8 
21.2 
23.1 
46.3 
23.3 
23.3 


Short- 
Stays  Of 
Veth  Aver- 
age Length 
of  Stay 


19.4 
38.5 
19.4 
38.5 
19.4 
38.5 
38.5 
26.0 
38.5 
19.4 
19.4 
19.4 
26.8 
19.4 
0.0 
0.0 
19.4 
26.0 
19.4 
38.5 
26.0 
19.4 
18.2 
15.5 
14.0 
17.6 
19.2 
38.5 
19.4 
19.4 


*  Relative  weights  for  these  LTC-DRGs  were  determined  by  assigning  these  cases  to  the  appropriate  low  volume  quintile  because  they  had 
no  LTCH  cases  in  the  FY  2001  MedPAR 

'  Relative  weights  for  these  LTC-DRGs  were  determined  by  assigning  these  cases  to  low  volume  quintile  1 . 

*  Relative  weights  for  these  LTC-DRGs  were  determined  by  assigning  these  cases  to  low  volume  quintile  2. 
3  Relative  weights  for  these  LTC-DRGs  were  determined  by  assigning  these  cases  to  low  volume  quintile  3. 

*  Relative  weights  for  these  LTC-DRGs  were  determined  by  assigning  these  cases  to  low  volume  quintile  4.  "  '  ' 
'  Relative  weights  for  these  LTC-DRGs  were  determined  by  assiqning  these  cases  to  low  volume  quintile  5.                                   — 
"Relative  weights  for  these  LTC-DRGs  were  assigned  a  value  of  0.0 

^  Relative  weights  for  these  LTC-DRGs  were  determined  after  adjusting  to  account  for  nonmonotonically  (see  step  5  above). 

[PR  Doc.  03-14078  Filed  5-3O-03;  3:28  pm) 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Industry  and  Security 

1 5  CFR  Parts  744  and  772 
[Docket  No.  020912210-2210-01] 
RIN  0694-AC60 

Imposition  and  Expansion  of  Controls 
on  Designated  Terrorists 

AGENCY:  Bureau  of  Industry  and 
Security,  Commerce. 
ACTION:  Interim  final  rule  with  request 
for  comments. 

summary:  This  rule  amends  the  Export 
Administration  Regulations  (EAR)  by 
imposing  a  license  requirement  on  the 
export  and  reexport  of  any  item  subject 
to  the  EAR  by  a  U.S.  person  or  non-U.S. 
person  to  persons  designated  in  or 
pursuant  to  Executive  Order  13224  of 
September  23.  2001.  In  response  to 
grave  acts  of  terrorism  and  threats  of 
terrorism.  Executive  Order  13224  blocks 
the  property  and  interests  in  property  of 
persons  listed  in  an  Annex  to  the  order 
and  persons  designated  by  the  Secretary 
of  State  or  the  Secretary  of  the  Treasury 
pursuant  to  criteria  set  forth  in  the 
order.  Executive  Order  13224  also 
prohibits  U.S.  persons  from  engaging  in 
any  transactions  with  such  blocked 
persons.  The  Department  of  the 
Treasury's  Office  of  Foreign  Assets 
Control  (OF AC)  announces  the  names  of 
persons  designated  pursuant  to 
Executive  Order  13224  in  the  Federal 
Register  and  includes  such  persons  in  a 
listing  of  persons  subject  to  various 
sanctions  programs  administered  by 
OFAC.  The  Department  of  State  also 
announces  the  names  of  foreign  persons 
designated  pursuant  to  Executive  Order 
13224  in  the  Federal  Register.  All 
persons  designated  in  or  pursuant  to 
Executive  Order  13224  are  identified  by 
the  bracketed  initials  [SDGTj  in  the 
Department  of  Treasury  listing  and  are 
also  known  as  Specially  Designated 
Global  Terrorists  (SDGTs).  This  rule  also 
amends  the  EAR  by  expanding  reexport 
controls  on  Specially  Designated 
Terrorists  (SDTs)  and  Foreign  Terrorist 
Organizations  (FTOs).  OFAC  also 
includes  SDTs  and  FTOs  in  the 
Department  of  Treasiuy  listing  and 
identifies  them  by  the  bracketed  initials 
(SDT)  and  (FTO).  respectively. 
DATES:  This  rule  is  effiective  ^me  6. 
2003. 

Comment  Dates:  Comments  on  this 
rule  must  be  received  on  or  before  July 
21,  2003. 

ADDRESSES:  Written  comments  on  this 
rule  should  be  sent  to  Sheila 
Quarterman.  Regulatory  Policy  Division. 


Bureau  of  Industry  and  Security, 
Department  of  Commerce.  P.O.  Box  273, 
Washington,  DC  20044.  or  to  E-mail 
address  squarter@bis.doc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Joan 
Roberts,  Director,  Foreign  Policy 
Controls  Division,  Office  of  Strategic 
Trade  and  Foreign  Policy  Controls, 
Bureau  of  Industry  and  Security, 
Department  of  Conunerce.  Telephone: 
(202)  482-0171,  E-mail  * 

lroberts@bis.  doc.gov. 

SUPPl£MENTARY  INFORMATION: 

Background 

Imposition  of  Controls  on  Specially 
Designated  Global  Terrorists  (SDGTs) 

President  Bush  issued  Executive 
Order  13224  (E.O.  13224)  (Blocking 
Property  and  Prohibiting  Transactions 
with  Persons  Who  Commit.  Threaten  to 
Commit,  or  Support  Terrorism)  on 
September  23.  2001.  in  response  to 
grave  acts  of  terrorism  and  threats  of 
terrorism.  On  September  28,  2001,  the 
United  Nations  Security  Coimcil 
(UNSC)  adopted  Resolution  1373, 
requiring  all  member  states,  among 
other  things,  to  refi'ain  from  providing 
any  form  of  support  to  persons  involved 
in  terrorist  acts  and  to  prohibit  their 
nationals  from  making  economic 
resoiuces  available  to  persons  who 
commit,  attempt  to  commit,  facilitate  or 
participate  in  the  commission  of 
terrorist  acts.  In  addition,  on  January  28, 
2002,  the  UNSC  adopted  Resolution 
1390,  which  requires  all  member  states 
to  freeze  funds  and  other  financial 
assets  or  economic  resources  of  Usama 
bin  Laden,  members  of  the  Al-Qaida 
organization  and  the  Taliban  and  other 
individuals,  groups,  undertakings  and 
entities  associated  with  them,  as 
referred  to  in  the  list  created  pursuant 
to  UNSC  Resolutions  1267  (October  15. 
1999)  and  1333  (December  19,  2000). 
UNSC  Resolution  1455  (January  17, 
2003)  continued  and  improved  the 
measiues  provided  in  UNSC  Resolution 
1390.  The  Bureau  of  Industry  and 
Security  (BIS)  is  taking  action  consistent 
with  E.O.  13224  and  UNSC  Resolutions 
1267.  1390. 1452  (December  20.  2002), 
and  1455.  as  well  as  1373.  by  imposing 
a  license  requirement  on  all  exports  and 
reexports  to  persons  designated  in  or 
pursuant  to  E.O.  13224.  Persons 
designated  pursuant  to  criteria  set  forth 
in  E.O.  13224  by  the  Secretary  of  State 
or  the  Secretary  of  the  Treasury  are 
announced  in  the  Federal  Register  and 
listed  in  Appendix  A  to  31  CFR  chapter 
V.  which  lists  persons  subject  to  various 
sanctions  programs  administered  by 
OFAC  ("Blocked  Persons  list").  Persons 
designated  in  or  pursuant  to  E.O.  13224 
are  identified  in  Appendix  A  by  the 


bracketed  initials  (SDGT)  and  are  also 
known  as  Specially  Designated  Global 
Terrorists  (SDGTs).  Provisions  that 
implement  BIS  controls  on  SDGTs  are 
included  in  new  section  744.12  of  the 
EAR. 

Expansion  of  Reexport  Controls  on 
SDTs  and  FTOs 

Specially  Designated  Terrorists 
(SDTs)  are  designated  in  or  pursuant  to 
Executive  Order  12947  issued  on 
January  23. 1995  (Prohibiting 
Transactions  with  Terrorists  Who 
Threaten  to  Disrupt  the  Middle  East 
Peace  Process),  as  amended  by 
Executive  Order  13099  of  August  20. 
1998.  Foreign  Terrorist  Organizations 
(FTOs)  are  designated  pursuant  to  the 
1996  Anti-Terrorism  and  Effective  Death 
Penalty  Act  (Pub.  L.  104-132).  SDTs  and 
FTOs  are  included  on  the  Blocked 
Persons  list  maintained  by  OFAC  in 
Appendix  A  to  31  CFR  chapter  V  and 
identified  by  the  bracketed  initials 
[SDT]  and  (FTO),  respectively. 

On  January  8, 1999,  BIS  issued  a  rule 
imposing  foreign  policy  controls  on 
exports  and  certain  reexports  of  items 
subject  to  the  EAR  to  individuals  and 
groups  designated  as  SDTs  and  groups 
designated  as  FTOs.  The  January  1999 
rule  imposed  a  license  requirement  on 
the  following  exports  and  reexports  to  a 
designated  SDT  or  FTO: 

(IjThe  export  from  the  United  States 
of  any  item  subject  to  the  EAR; 

(2)  The  export  or  reexport  by  a  U.S. 
person,  wherever  located,  of  any  item 
subject  to  the  EAR;  and 

(3)  The  export  from  abroad  or  reexport 
by  a  non-U.S.  person  of  any  item  subject 
to  the  EAR  on  the  Commerce  Control 
List. 

The  January  1999  rule  did  not  impose 
a  license  requirement  on  the  export 
from  abroad  or  reexport  by  a  non-U.S. 
person  of  EAR99  items.  The  action  BIS 
is  now  taking,  effective  June  6,  2003, 
expands  ciirrent  controls  by  requiring  a 
license  for  the  export  from  abroad  or 
reexport  to  a  designated  SDT  or  FTO  by 
a  non-U.S.  person  of  any  item  subject  to 
the  EAR,  whether  such  item  is  on  the 
Commerce  Control  List  or  is  classified 
as  EAR99.  Provisions  that  expand  BIS 
controls  on  SDTs  smd  FTOs  are  found  in 
revised  sections  744.13  and  744.14  of 
the  EAR,  respectively. 

Note  that  certain  persons  designated 
in  or  pursuant  to  E.O.  13224  also  have 
been  designated  as  SDTs  or  FTOs  or 
both,  and  are  appropriately  identified  by 
more  than  one  of  the  bracketed 
acronyms  in  Appendix  A  to  31  CFR 
chapter  V.  As  such,  section  744.1  is  also 
revised  to  add  a  new  subsection  (a)(2), 
which  provides  that  when  controls  set 
forth  under  more  than  one  section  of 
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part  744  apply  to  a  person,  the  license 
requirements  for  such  a  person  will  be 
determined  based  on  the  requirements 
of  all  applicable  sections,  and  license 
applications  will  be  reviewed  under  all 
applicable  licensing  policies.  For 
example,  if  an  entity  on  the  Entity  List 
in.SuppIement  No.  4  to  part  744  is  also 
designated  in  or  pursuant  to  E.O.  13224, 
the  provisions  set  forth  in  Supplement 
No.  4  to  part  744  as  well  as  the 
provisions  set  forth  in  sectibn  744.12 
will  apply,  and  the  denial  policy  for  the 
export  or  reexport  of  all  items  subject  to 
the  EAR  will  be  the  operative  policy. 
Also  note  that  paragraph  744.1(a)  is 
updated  to  reflect  the  controls  in 
sections  744.9-744.16. 

Allocation  of  Agency  Ucensing 
Responsibility  To  Avoid  Dual  Licensing 
Requirements 

Exports  by  U.S.  Persons 

OFAC  requires  a  license  for  all 
exports  from  the  United  States  and  all 
exports  and  reexports  by  a  U.S.  person 
to  any  SDT  or  SDGT.  To  avoid 
duplication,  if  OFAC  authorizes  a 
transaction  involving  an  export  from  the 
United  States  or  an  export  or  reexport 
by  a  U.S.  person  of  an  item  subject  to 
the  EAR  to  a  designated  SDT  or  SDGT, 
no  separate  authorization  from  BIS  is 
necessary,  even  if  the  SDT  or  SDGT  is 
also  an  FTO.  However,  authorization 
from  BIS  is  required  for  an  export  from 
the  United  States  or  an  export  from 
abroad  or  reexport  of  an  item  subject  to 
the  EAR  by  a  U.S.  person  to  an  FTO  that 
is  not  also  an  SDT  or  SDGT. 

Exports  From  Abroad  and  Reexports  by 
Non-U.S.  Persons 

Authorization  from  BIS  is  required  for 
exports  from  abroad  and  reexports  by 
non-U.S.  persons  of  items  subject  to  the 
EAR  to  SDGTs,  SDTs,  or  FTOs. 

Licensing  Policy 

License  applications  for  exports  or 
reexports  to  SDGTs,  SDTs,  or  FTOs  are 
subject  to  a  policy  of  denial. 

OFAC  announces  in  the  Federal 
Register  and  incorporates  into  the 
Blocked  Persons  list  on  an  on-going 
basis  the  frequent  changes  or  additions 
to  the  three  lists  of  persons  subject  to 
sanctions  who  are  identified  by  the 
bracketed  initials  [SDGTj,  [SDT]  or 
[FTO]  in  Appendix  A  to  31  CFR  chapter 
V.  To  obtain  additional  information 
regarding  the  Blocked  Persons  list 
maintained  by  OFAC,  contact  OFAC  at 
telephone  number  202/622-2520. 
Additional  information  also  may  be 
found  at  OFAC's  Web  site  at 
www.treas.gov/ofac. 

A  foreign  policy  report  on  the  new 
and  expanded  controls  imposed  by  this 


rule  on  designated  terrorist  entities  and 
individuals  was  submitted  to  the 
Congress  on  March  18,  2003. 

Rulemaking  Requirements 

1 .  This  interim  rule  has  been 
determined  not  to  be  significant  for 
purposes  of  E.O.  12866. 

2.  Notwithstanding  any  othef 
provision  of  law,  no  person  is- required 
to,  nor  shall  any  person  be  subject.to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information,  subject  to  the 
Paperwork  Reduction  Act  (PRA),  unless 
that  collection  of  information  displays  a 
currently  valid  Office  of  Management 
and  Budget  (OMB)  Control  Number. 
This  rule  involves  a  collection  of 

■  information  approved  by  the  OMB 
under  control  number  0694-0088, 
"Multi-Purpose  Application,"  which 
carries  a  burden  hour  estimate  of  40 
minutes  per  electronic  submission  and 
45  minutes  for  a  manual  submission. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  the  burden,  to 
OMB  Desk  Officer,  New  Executive 
Office  Building.  Washington.  DC  20503; 
and  to  the  Regulatory  Policy  Division, 
Biu-eau  of  Industry  and  Security, 
Department  of  Commerce*  P.O.  Box  273, 
Washington,  DC  20044. 

3.  This  rule  does  not  contain  policies 
with  federalism  implications  as  this 
term  is  defined  under  Executive  Order 
13132. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States  [see  5  U.S.C.  553(a)(1)).  Further, 
no  other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  interim  rule.  Because  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  are  not 
required  to  be  given  for  this  rule  under 
tide  5  U.S.C.  553  or  by  any  other  law, 
the  analytical  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  are  not  applicable. 

However,  because  of  the  importance 
of  the  issues  raised  by  these  regulations, 
this  rule  is  being  issued  in  interim  form 
and  BIS  will  consider  comments  in  the 
development  of  the  final  regulations. 

Accordingly,  the  Department  of 
Commerce  (the  Department)  encourages 
interested  persons  who  wish  to 
comment  to  do  so  at  the  earliest  possible 
time  to  permit  the  fullest  consideration 
of  their  views. 


The  period  for  submission  of 
comments  will  close  July  21 ,  2003.  The 
Department  will  consider  all  comments 
received  before  the  close  of  the 
comment  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  cannot  be  assured.  The 
Department  will  not  accept  public 
comments  accompanied  by  a  request 
that  a  part  or  all  of  the  material  be 
treated  confidentially  because  of  its 
business  proprietary  nature  or  for  any 
other  reason.  The  Department  will 
return  such  comments  and  materials  to 
the  persons  submitting  the  comments 
and  will  not  consider  them  in  the 
development  of  final  regulations.  All 
public  comments-on  these  regulations 
will  be  a  matter  of  public  record  and 
will  be  available  for  public  inspection 
and  copying.  In  the  interest  of  accuracy 
and  completeness,  the  Department 
requires  comments  in  written  form. 

Oral  comments  must  be  followed  by 
written  memoranda,  which  will  also  be 
a  matter  of  public  record  and  will  be 
available  for  public  review  and  copying. 
Communications  from  agencies  of  the 
United  States  Government  or  foreign 
governments  will  not  be  available  for 
public  inspection. 

The  Office  of  Administration,  Bureau 
of  Industry  and  Security,  U.S. 
Department  of  Commerce,  displays 
these  public  comments  on  BIS's 
Freedom  of  Information  Act  (FOIA)  Web 
site  at  http://www.bis.doc.gOv//oia.  This 
office  does  not  maintain  a  separate 
public  inspection  facility.  If  you  have 
technical  difficulties  accessing  this^Web 
site,  please  call  BIS's  Office  of 
Administration,  at  (202)  482-0637,  for 
assistance. 

List  ofSubfects 

15  CFR  Part  744 

Exports,  Foreign  trade.  Reporting  and 
recordkeeping  requirements. 

15  CFR  Part  772 

■  Exports,  Foreign  trade. 

■  Accordingly,  parts  744  and  772  of  the 
Export  Administrations  Regulations  (15 
CFR  parts  730-799)  are  amended  as 
follows: 

PART  744— [AMENDED] 

■  1 .  The  authority  citation  for  part  744 
continues  to  read  as  follows: 

Autiiority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  22  U.S.C.  3201  et  seq.: 
42  U.S.C.  2139a;  Sec.  901-911.  Pub.  L.  106- 
387;  Sec.  221.  Pub.  L.  107-56;  E.O.  12058.  43 
PR  20947,3  CFR,  1978  Comp.,  p.  179;  E.O. 
12851.  58  FR  33181.  3  CFR.  1993  Comp..  p. 
608;  E.O.  12938,  59  FR  59099,  3  CFR,  1994 
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Comp.,  p.  950;  E.O.  12947,  60  FR  5079,  3 
CFR,  1995  Comp.,  p.  356;  E.O.  13026,  61  FR 
58767.  3  CFR.  1996  Comp..  p.  228;  E.O. 
13099,  63  FR  45167,  3  CFR.  1998  Comp..  p. 
208;  E.O.  13222,  66  FR  44025.  3  CFR,  2001 
Comp.,  p.  783;  E.O.  13224,  66  FR  49079,  3 
CFR.  2001  Comp.,  p.  786;  notice  of  November 
9.  2001,  66  FR  56965.  3  CFR.  2001  Comp.. 
p.  917;  notice  of  August  14,  2002.  67  FR 
53721.  August  16.2002. 

■  2.  Section  744.1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§744.1    General  Provisions. 

(a)(1)  Introduction.  In  this  part, 
references  to  the  EAR  are  references  to 
15  CFR  chapter  VII.  subchapter  C.  This 
part  contains  prohibitions  against 
exports,  reexports,  and  selected 
transfers  to  certain  end-users  and  end- 
uses  as  introduced  under  General 
Prohibition  Five  (End-use/End-users) 
and  Nine  (Orders,  Terms,  and 
Conditions),  unless  authorized  by  BIS. 
Sections  744.2,  744.3,  744.4  and  744.5 
prohibit  exports  and  reexports  of  items 
subject  to  the  EAR  to  defined  nuclear, 
missile,  chemical  and  biological 
activities  and  nuclear  maritime  end- 
uses.  Section  744.6  prohibits  certain 
activities  by  U.S.  persons  in  support  of 
certain  nuclear,  missile,  chemical,  or 
biological  end-uses  regardless  of 
whether  that  support  involves  the 
export  or  reexport  of  items  subject  to  the 
EAR.  Sections  744.7  and  744.8  prohibit 
exports  and  reexports  of  certain  items 
for  certain  aircraft  and  vessels.  Section 
744.9  prohibits  U.S.  persons  from 
providing -technical  assistance  to  certain 
foreign  persons  seeking  to  develop  or 
manufacture  certain  encryption 
commodities  or  software.  Section  744.10 
prohibits  exports  and  reexports  of  any 
item  subject  to  the  EAR  to  Russian 
entities,  included  in  Supplement  No.  4 
of  this  part.  Sections  744.12.  744.13  and 

744.14  prohibit  exports  and  reexports  of 
any  item  subject  to  the  EAR  to  persons 
designated  as  Specially  Designated 
Global  Terrorists,  Specially  Designated 
Terrorists,  or  Foreign  Terrorist 
Organizations,  respectively.  Section 

744.15  describes  restrictions  on  exports 
and  reexports  to  persons  named  in 
general  orders.  Section  744.16  prohibits 
exports  and  reexports  by  U.S.  persons  of 
items  subject  to  the  EAR  to  persons 
designated  pursuant  to  Executive  Order 
13088,  as  amended  by  Executive  Order 
13192,  including  Slobodan  Milosevic, 
his  close  associates,  and  persons 
determined  to  be  under  open  indictment 
by  the  International  Criminal  Tribunal 
for  the  former  Yugoslavia.  In  addition, 
these  sections  include  license  review 
standards  for  export  license  applications 
submitted  as  required  by  these  sections. 
It  should  also  be  noted  that  part  764  of 


the  EAR  prohibits  exports,  reexports 
and  certain  in-country  transfers  of  items 
subject  to  the  EAR  to  denied  parties. 
(2)  If  controls  set  forth  under  more 
than  one  section  of  part  744  apply  to  a 
person,  the  license  requirements  for 
such  a  person  will  be  determined  based 
on  the  requirements  of  all  applicable 
sections  of  part  744,  and  license 
applications  will  be  reviewed  under  all 
applicable  licensing  policies. 
•         •         •         *         • 

■  3.  Section  744.12  is  added  to  read  as 
follows: 

§  744.1 2    Restrictions  on  exports  and 
reexports  to  persons  designated  in  or 
pursuant  to  Executive  Order  13224 
(Specially  Designated  GlotMl  Terrorist) 
(SDGT). 

BIS  maintains  restrictions  on  exports 
and  reexports  to  persons  designated  in 
or  pursuant  to  Executive  Order  13224  of 
September  23,  2001  (Blocking  Property 
and  Prohibiting  Transactions  with 
Persons  Who  Commit,  Threaten  to 
Commit,  or  Support  Terrorism).  These 
persons  include  individuals  and  entities 
listed  in  the  Annex  to  Executive  Order 
13224,  as  well  as  persons  subsequently 
designated  by  the  Secretary  of  State'or 
Secretary  of  the  Treasury  pursuant  to 
criteria  set  forth  in  the  Order.  Pursuant 
to  Executive  Order  13224,  the 
Department  of  the  Treasury's  Office  of 
Foreign  Assets  Control  (OFAC) 
maintains  31  CFR  part  594,  the  Global 
Terrorism  Sanctions  Regulations.  OFAC 
announces  the  names  of  f>ersons 
designated  pursuant  to  Executive  Order 
13224  in  the  Federal  Register  and 
includes  such  persons  in  Appendix  A  to 
31  CFR  Chapter  V,  which  lists  persons 
subject  to  various  sanctions  programs 
administered  by  OFAC.  The  Department 
of  State  also  announces  the  names  of 
foreign  persons  designated  pursuant  to 
Executive  Order  13224  in  the  Federal 
Register.  All  persons  designated  in  or 
pursuant  to  Executive  Order  13224  are 
identified  in  Appendix  A  to  31  CFK 
Chapter  V  by  the  bracketed  initials 
[SDGTj  and  are  also  known  as  Specially 
Designated  Global  Terrorists  (SDGTs). 

(a)  License  requirement(s).  (1)  A 
license  requirement  applies  to  the 
export  or  reexport  to  an  SDGT  of  any 
item  subject  to  the  EAR. 

(2)  To  avoid  duplication.  U.S.  persons 
are  not  required  to  seek  separate 
authorization  for  an  export  or  reexport 
to  an  SE)GT  of  an  item  subject  to  both 
the  EAR  and  OF  AG's  regulatory 
authority  pursuant  to  Executive  Order 
13224.  Therefore,  if  OFAC  authorizes  an 
export  from  the  United  States  or  an 
export  or  reexport  by  a  U.S.  person  to 
an  SDGT,  no  separate  authorization 
from  BIS  is  necessary. 


(3)  U.S.  persons  must  seek 
authorization  from  BIS  for  the  export  or 
reexport  to  an  SDGT  of  any  item  subject.  • 
to  the  EAR  that  is  not  subject  to  OFAC's 
Global  Terrorism  Sanctions  Regulations 
in  31  CFR  part  594. 

(4)  Non-U. S.  persons  must  seek 
authorization  from  BIS  for  any  export  . 
from  abroad  or  reexport  to  an  SDGT  of 
any  item  subject  to  the  EAR. 

(5)  Any  export  or  reexport  to  an  SDGT 
of  any  item  sflbject  to  both  the  EAR  and 
OFAC's  regulatory  authority  pursuant  to 
Executive  Order  13224  and  not 
authohzed  by  OFAC  is  a  violation  of  the 
EAR. 

(6)  Any  export  or  reexport  by  a  U.S. 
person  to  an  SDGT  of  any  item  subject 
to  the  EAR  that  is  not  subject  to 
regulation  by  OFAC  and  not  authorized 
by  BIS  is  a  violation  of  the  EAR.  Any 
export  frtjm  abroad  or  reexport  by  a  non- 
U.S.  person  to  an  SDGT  of  any  item 
subject  to  the  EAR  and  not  authorized 
by  BIS  is  a  violation  of  the  EAR. 

(7)  These  licensing  requirements 
supplement  any  other  requirements  set 
forth  elsewhere  in  the  EAR. 

(b)  Exceptions.  No  License  Exceptions 
or  other  BIS  authorization  are  available 
for  any  export  or  reexport  to  an  SDGT 
of  any  item  subject  to  the  EAR. 

(c)  Licensing  policy.  Applications  for 
licenses  for  the  export  or  reexport  to  an 
SDGT  of  any  item  subject  to  the  EAR 
generally  will  be  denied.  You  should 
consult  with  OFAC  concerning 
transactions  subject  to  OFAC  licensing 
requirements. 

(d)  Contract  sanctity.  Contract 
sanctity  provisions  are  not  available  for 
license  applications  reviewed  under  this 
section. 

Note  to  §  744.12:  This  section  does  not 
implement,  construe,  or  limit  the  scope  of 
any  criminal  statute,  including  (but  not 
limited  to)  18  U.S.C.  2339B(a)(l)  and  2339A, 
and  does  not  excuse  any  person  from 
complying  with  any  criminal  statute, 
including  (but  not  limited  to)  18  U.S.C. 
2339B(a)(l)  and  18  U.S.C.  2339A. 

■  4.  Section  744.13  is  revised  to  read  as 
follows: 

§  744.1 3    Restrictions  on  exports  and 
reexports  to  persons  designated  pursuant 
to  Executive  Order  12947  (Specially 
Designated  Terrorist)  (SDT). 

Consistent  with  the  purpose  of 
Executive  Order  12947  of  January  23. 
1995,  BIS  maintains  restrictions  on 
exports  and  reexports  to  Specially 
Designated  Terrorists  (SDTs).  Executive 
Order  12947  prohibits  transactions  by 
U.S.  persons  with  terrorists  who 
threaten  to  disrupt  the  Middle  East 
peace  process.  Pursuant  to  the  Executive 
Order,  the  Department  of  the  TreasurJ^, 
Office  of  Foreign  Assets  Control 
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(OFAC),  maintains  31  CFR  part  595,  the 
Terrorism  Sanctions  Regulations.  In 
Appendix  A  to  31  CFR  Chapter  V, 
pursuant  to  31  CFR  part  595,  these 
Specially  Designated  Terrorists  are 
identified  by  the  bracketed  suffix 
initials  [SD'TJ.  The  requirements  set 
forth  below  further  the  objectives  of 
Executive  Order  12947. 

(a)  License  requirement(s).  (1)  A 
license  requirement  applies  to  the 
export  or  reexport  to  an  SDT  of  any  item 
subject  to  the  EAR. 

(2)  To  avoid  duplication,  U.S.  persons 
are  not  required  to  seek  separate 
authorization  for  an  export  or  reexport 
to  an  SDT  of  an  item  subject  both  to  the 
EAR  and  to  OFAC's  Terrorism  Sanctions 
Regulations  in  31  CFR  part  595. 
Therefore,  if  OFAC  authorizes  an  export 
or  reexport  of  an  item  by  a  U.S.  person 
to  a  SDT,  no'separate  authorization  from 
BIS  is  necessary. 

(3)  U.S.  persons  must  seek 
authorization  from  BIS  for  the  export  or 
reexport  to  an  SDT  of  an  item  subject  to 
the  EAR  but  not  subject  to  OFAC's 
Terrorism  Sanctions  Regulations  in  31 
CFR  part  595. 

(4)  Non-U. S.  persons  must  seek 
authorization  from  BIS  for  the  export 
from  abroad  or  reexport  to  an  SDT  of 
any  item  subject  to  the  EAR. 

(5)  Any  export  or  reexport  to  an  SDT 
by  a  U.S.  person  of  any  item  subject 
both  to  the  EAR  and  OFAC's  Terrorism 
Sanctions  Regulations  in  31  CFR  part 
595  and  not  authorized  by  OFAC  is  a 
violation  of  the  EAR. 

(6)  Any  export  or  reexport  by  a  U.S. 
person  to  an  SDT  of  any  item  subject  to 
the  EAR  that  is  not  subject  to  OFAC's 
Terrorism  Sanctions  Regulations  in  31 
CFR  part  595  and  not  authorized  by  BIS 
is  a  violation  of  the  EAR.  Any  export 
from  abroad  or  reexport  by  a  non-U.S. 
person  to  an  SDT  of  any  item  subject  to 
the  EAR  and  not  authorized  by  BIS  is  a 
violation  of  the  EAR. 

(7)  These  licensing  requirements 
supplement  any  other  requirements  set 
forth  elsewhere  in  the  EAR. 

(b)  Exceptions.  No  License  Exceptions 
or  other  BIS  authorization  are  available 
for  export  or  reexport  to  an  SDT  of  any 
item  subject  to  the  EAR. 

(c)  Licensing  policy.  Applications  for 
licenses  for  the  export  or  reexport  to  an 
SDT  of  any  item  subject  to  the  EAR 
generally  will  be  denied.  You  should 
consult  with  OFAC  concerning 
transactions  subject  to  OFAC  licensing 
requirements. 

(d)  Contract  sanctity.  Contract 
sanctity  provisions  are  not  available  for 
license  applications  reviewed  imder  this 
section. 

Note  to  §  744.13:  This  section  does  not 
implement,  construe,  or  limit  the  scope  of 


any  criminal  statute,  including  (but  not 
limited  to)  18  U.S.C.  2339B(a)(l)  and  2339A, 
and  does  not  excuse  any  person  from 
complying  with  any  criminal  statute, 
including  (but  not  limited  to)  18  U.S.C. 
2339B(a)(l)  and  18  U.S.C.  2339A. 

■  5.  Section  744.14  is  revised  to  read  as 
follows: 

§  744.1 4    Restrictions  on  exports  and 
reexports  to  designated  Foreign  Terrorist 
Organizations  (FTOs). 

Consistent  with  the  objectives  of 
section  219  of  the  Immigration  and 
.Nationality  Act,  as  amended  (INA)  (8 
U.S.C.  1189),  and  section  303  of  the 
Antiterrorism  and  Effective  Death 
Penalty  Act  1996,  as  amended  (Anti- 
Terrorism  Act)  (18  U.S.C.  2339B) 
(Public  Law  104-132.  110  Stat.  1214- 
1319),  BIS  maintains  restrictions  on 
exports  and  reexports  to  organizations  * 
designated  as  Foreign  Terrorist 
Organizations  (FTOs)  pursuant  to 
section  219  of  the  INA.  The  Department 
of  the  Treasury,  Office  of  Foreign  Assets 
Control,  maintains  31  CFR  part  597,  the 
Foreign  Terrorist  Organizations 
Sanctions  Regulations,  requiring  U.S. 
financial  institutions  to  block  all 
financial  transactions  involving  assets  of 
designated  FTOs  within  the  possession 
or  control  of  such  U.S.  financial 
institutions.  Section  303  of  the  Anti- 
Terrorism  Act  prohibits  persons  within 
the  United  States  or  subject  to  U.S. 
jurisdiction  from  knowingly  providing 
material  support  or  resources  to  a 
designated  FTO  and  makes  violations 
punishable  by  criminal  penalties  under 
title  18,  United  States  Code.  These 
designated  FTOs  are  listed  in  Appendix 
A  to  31  CFR  Chapter  V  and  identified 
by  the  bracketed  initials  [FTO].  A 
designation  of  a  foreign  organization 
detenhined  to  meet  the  criteria  of 
section  219  of  the  INA  takes  effect  upon 
publication  in  the  Federal  Register  by 
the  Secretary  of  State,  or  the  Secretary's 
designee. 

(a)  License  requirement(s).  (1)  A 
license  requirement  applies  to  the 
export  or  reexport  to  an  FTO  of  any  item 
subject  to  the  EAR. 

(2)  U.S.  persons  must  seek 
authorization  from  BIS  for  the  export  or 
reexport  to  an  FTO  of  any  item  subject 
to  the  EAR.     ' 

(3)  Non-U.S.  persons  must  seek 
authorization  from  BIS  for  the  export 
from  abroad  or  reexport  to  an  FTO  of 
any  item  subject  to  the  EAR. 

(4)  Any  export  or  reexport  to  an  FTO 
by  any  person  of  any  item  subject  to  the 
EAR  and  not  authorized  by  BIS  is  a 
violation  of  the  EAR. 

(5)  These  licensing  requirements 
supplement  any  other  requirements  set 
forth  elsewhere  in  the  EAR. 


(b)  Exceptions.  No  License  Exceptions 
or  other  BIS  authorization  for  items 
described  by  paragraph  (a)  of  this 
section  are  available  for  exports  or 
reexports  to  FTOs. 

(c)  Licensing  policy.  Applications  for 
exports  and  reexports  to  FTOs  of  all 
items  identified  by  paragraph  (a)  of  this 
section  will  generally  be  denied,  to  the 
extent  they  constitute  material  support 
or  resources,  as  defined  in  18  U.S.C. 
2339A(b). 

(d)  Contract  sanctity.  Contract 
sanctity  provisions  are  not  available  for 
license  applications  reviewed  under  this 
section. 

(e)  FTOs  also  designated  as  SDTs  or 
SDGTs.  In  cases  in  which  an  FTO  i§  also 
an  SDT,  as  described  in  §  744.13,  or  an 
SDGT,  as  described  in  §  744.12,  the 
license  requirements  and  licensing 
policy  set  forth  in  §  744.13  or  §  744.12 
will  apply. 

Note  to  §  744.14:  This  section  does  not 
implement,  construe,  or  limit  the  scope  of 
any  criminal  statute,  including  (but  not 
limited  to)  18  U.S.C.  2339B(a)(l)  and  2339A. 
and  does  not  excuse  any  person  from 
complying  with  any  criminal  statute, 
including  (but  not  limited  to)  18  U.S.C. 
2339B(a)(l)  and  18  U.S.C.  2339A. 

PART  772— [AMENDED] 

■  6.  The  authority  citation  for  part  772 
continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq..  50 
U.S.C.  1701  et  seq.;  E.O.  13222,  66  FR  44025. 
3  CFR,  2001  Comp.,  p.  783;  notice  of  August 
14.  2002,  67  FR  53721,  August  16,  2002. 

■  7.  Section  772.1  is  amended  by 
revising  the  definition  of  "U.S.  Person" 
to  read  as  follows: 

§772.1     Definitions  of  terms  as  used  in  ttte 
Export  Administration  Regulations. 

***** 

U.S.  Person,  (a)  For  purposes  of 
§§744.6,  744.10,  744.11.  744.12,  744.13 
and  744.14  of  the  EAR,  the  term  U.S. 
person  includes: 

(1)  Any  individual  who  is  a  citizen  of 
the  United  States,  a  permanent  resident 
alien  of  the  United  States,  or  a  protected 
individual  as  d^ned  by  8  U.S.C. 
1324b(a)(3); 

(2)  Any  juridical  person  organized 
under  the  laws  of  the  United  States  or 
any  jurisdiction  within  the  United 
States,  including  foreign  branches;  and 

(3)  Any  person  in  the  United  States. 

(b)  See  also  §  740.9  and  parts  746  and 
'760  of  the  EAR  for  definitions  of  ."U.S. 
person"  that  are  specific  to  those  parts. 
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Dated:  May  28,  2003. 
fames  |.  |ochum. 

Assistant  Secretary  for  Export 

Administration. 

|FR  Doc.  03-14253  Filed  6-3-03;  8:50  am) 

BILLING  COOC  3S10-33-4> 

DEPARTMENT  OF  THE  TREASURY 
Office  of  Foreign  Assets  Control 

31  CFR  Part  594 

Globai  Terrorism  Sanctions 
Regulations 

agency:  Office  of  Foreign  Assets 
Control.  Treasury. 
ACTION:  Interim  final  rule. 

summary:  The  Office  of  Foreign  Assets 
Control  of  the  U.S.  Department  of  the 
Treasury  is  adding  new  part  594  to 
chapter  V  of  31  CFR  to  carry  out  the 
purposes  of  Executive  Order  13224  of 
September  23,  2001,  "Blocking  Property 
and  Prohibiting  Transactions  with 
Persons  Who  Commit,  Threaten  to 
Commit,  or  Support  Terrorism." 
DATES:  Effective  Date:  June  6,  2003. 

Comments:  Written  comments  must 
be  received  no  later  than  August  5, 
2003. 

ADDRESSES:  Comments  may  be  sent 
either  via  regular  mail  to  the  attention 
of  Chief,  Policy  Planning  and  I*rogram 
Management  Division,  rm.  2176,  Office 
of  Foreign  Assets  Control,  Department 
of  the  Treasury.  1500  Pennsylvania 
Ave..  NW.,  Annex— 2d  Floor, 
Washington,  DC  20220,  or  via  OFAC's 
Web  site  [http://www.treas.gov/ofac). 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief  of  Licensing,  tel.:  202/622-2480, 
or  Chief  Counsel,  tel.:  202/622-2410, 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 
Washington.  DC  20220. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem,  dial  202/ 
512-1387  and  type  "/GO  FAC."  or  call 
202/512-1530  for  disk  or  paper  copies. 
This  file  is  available  for  downloading 
without  charge  in  ASCII  and  Adobe 
Acrobat7  readable  (*.PDF)  formats.  For 
Internet  access,  the  address  for  use  with 
the  World  Wide  Web  (home  page). 
Telnet,  or  FTP  protocol  is: 
fedbbs.access.gpo.gov.  This  dociunent 
and  additional  information  concerning 
the  programs  of  the  Office  of  Foreign 
Assets  Control  are  availiable  for 
downloading  from  the  Office's  Internet 


home  page:  http://www.treas.gov/ofac, 
or  in  fax  form  through  the  Office's  24- 
hour  fax-on-demand  service:  call  202/ 
622-0077  using  a  fax  machine,  fax 
modem,  or  (within  the  United  States]  a 
touch-tone  telephone. 

Background 

On  September  23,  2001,  the  President, 
invoking  the  authority,  infer  alia,  of  the 
International  Emergency  Economic 
Powers  Act  (50  U.S.C.  1701-1706) 
("lEEPA")  and  the  United  Nations 
Participation  Act  (22  U.S.C.  287c), 
issued  Executive  Order  13224  (66  FR 
49079,  September  25,  2001),  effective  at 
12:01  a.m.  eastern  daylight  time  on 
September  24,  2001.  In  the  order,  the 
President  found  that  "grave  acts  of 
terrorism  and  threats  of  terrorism 
committed  by  foreign  terrorists, 
including  the  terrorist  attacks  in  New 
York,  Pennsylvania,  and  the  Pentagon 
committed  on  September  11,  2001 
*   *   *  and  the  continuing  and 
immediate  threat  of  further  attacks  on 
United  States  nationals  or  the  United 
States"  constituted  an  unusual  and 
extraordinary  threat  to  the  national 
security,  foreign  policy  and  economy  of 
the  United  States,  and  declared  a 
national  emergency  with  respect  to  that 
threat.  The  order  was  amended  by 
Executive  Order  13268  (67  FR  44751, 
July  3,  2001)  and  Executive  Order  13284 
(68  FR  4075.  January  28.  2003). 

These  regulations  are  promulgated  to 
implement  Executive  Order  13224.  They 
a^e  in  addition  to  and  do  not  take  the 
place  of  other  parts  of  31  CFR  chapter 
V  relating  to  terrorism,  including,  but 
not  limited  to,  the  Terrorism  Sanctions 
Regulations  (part  595),  implementing 
Executive  Order  12947,  "Prohibiting 
Transactions  With  Terrorists  Who 
Threaten  To  Disrupt  the  Middle  East 
Peace  Process"  (60  FR  5079,  January  25. 
1995);  the  Terrorism  List  Govenunent 
Sanctions  Regulations  (part  596), 
implementing  section  321  of  the 
Antiterrorism  and  Effective  Death 
Penalty  Act  of  1996  (18  U.S.C;  2332d); 
and  the  Foreign  Terrorist  Organizations 
Sanctions  Regulations  (part  597), 
implementing  sections  302  and  303  of 
the  Antiterrorism  and  Effective  Death 
Penalty  Act  of  1996  (8  U.S.C.  1189, 18 
U.S.C.  2339B).  (Detailed  information 
regarding  each  of  those  other  parts  is 
available  on  OFAC's  Web  site  [http:// 
www.treas.gov/ofac).)  Certain  persons 
designated  pursuant  to  the  regulations 
now  being  promulgated  may  also  be 
designated  pursucuit  to  those  other 
parts,  and  transactions  related  to  those 
persons  are  subject  to  the  requirements 
of  those  parts  and  other  sanctions  under 
U.S.  law.  These  new  regulations  also  do 
not  in  any  way  modify  the  criminal 


prohibition,  set  forth  at  18  U.S.C.  2339B, 
against  providing  material  support  or 
resources  to  foreign  terrorist 
organizations  designated  pursuant  to 
section  219  of  the  Immigration  and 
Nationality  Act,  as  amended. 

Specifically,  these  regulations  are 
promulgated  in  furtherance  of  the 
sanctions  set  forth  in  Executive  Order 
13224.  Section  1  of  the  order  blocks, 
with  certain  exceptions,  all  property 
and  interests  in  property  of  foreign 
persons  listed  in  an  Annex  to  the  order 
and  persons  designated  by  the  Secretary 
of  State  or  the  Secretary  of  the  Treasury 
pursuant  to  criteria  set  forth  in  the  . 
order.  Section  2  of  the  order  prohibits 
any  transaction  or  dealing  by  a  United 
States  person  or  within  the  United 
States  in  property  or  interests  in 
property  blocked  pursuant  to  the  order, 
including  but  not  limited  to  the  making 
or  receiving  of  any  contribution  of 
funds,  goods,  or  services  to  or  for  the 
benefit  of  a  person  designated  in  or 
pursuant  to  the  order.  Section  2  of  the 
order  also  prohibits  any  transaction  by 
a  United  States  person  or  within  the 
United  States  that  evades  or  avoids,  or 
has  the  purpose  of  evading  or  avoiding, 
or  attempts  to  violate,  any  of  the 
prohibitions  set  forth  in  the  order,  as 
well  as  any  conspiracy  formed  to  violate 
such  prohibitions.  Section  7  of  the  order 
authorizes  the  Secretary  of  the  Treasiuy, 
in  consultation  with  the  Secretary  of. 
State,  the  Secretary  of  Homeland 
Security  and  the  Attorney  General,  to 
take  such  actions,  including  the 
promulgation  of  rules  and  regulations, 
as  may  be  necessary  to  carry  out  the 
piu-poses  of  the  order.  Acting  under 
authority  delegated  by  the  Secretary  of 
the  Treasury,  the  Department  of  the 
Treasury's  Office  of  Foreign  Assets 
Control  ("OF AC")  is  promulgating  these 
Global  Terrorism  Sanctions  Regulations, 
31  CFR  part  594  (the  "Regulations"). 

Subpart  B  of  the  Regulations  sets  forth 
the  prohibitions  contained  in  sections  1 
and  2  of  the  order.  See  §§  594.201. 
594.204,  and  594.205.  Persons  identified 
in  the  Annex  to  the  order  or  designated 
by  or  under  the  authority  of  the 
Secretary  of  State  or  the  Secretary  of  the 
Treasury  pursuant  to  the  order  are 
referred  to  throughout  the  Regulations 
as  "persons  whose  property  or  interests 
in  property  are  blocked  pursuant  to 
§  594.201(a)."  Their  names  are  or  will  be 
published  on  OFAC's  website, 
announced  in  the  Federal  Register  and 
incorporated  on  an  ongoing  basis  into 
appendix  A  to  31  CFR  chapter  V,  which 
lists  persons  subject  to  various  sanctions 
programs  administered  by  OF  AC. 

Sections  594.202  and  594.203  of 
subpart  B  detail  the  effect  of  transfers  of 
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blocked  property  in  violation  of  the 
Regulations  and  the  requirement  to  hold 
blocked  property  in  interest-bearing 
blocked  accounts.  Section  594.206  of 
subpart  B  provides  that  all  expenses 
incident  to  the  maintenance  of  blocked 
physical  property  shall  be  the 
responsibility  of  the  owners  and 
operators  of  such  property,  and  that 
such  expenses  shall  not  be  met  from 
blocked  funds.  The  section  further 
provides  that  blocked  property  may,  in 
Ae  discretion  of  the  Director  of  OF  AC, 
be  sold  or  liquidated  and  the  net 
proceeds  placed  in  a  blocked  interest- 
bearing  account  in  the  name  of  the 
owner  of  the  property. 

Subpart  C  of  the  Regulations  defines 
key  terms  used  throughout  the 
Regulations,  and  subpart  D  sets  forth 
interpretive  sections  regarding  the 
general  prohibitions  contained  in 
subpart  B.  Certain  transactions 
otherwise  prohibited  under  the 
Regulations  but  found  to  be  consistent 
with  U.S.  policy  are  authorized  by  one 
of  the  general  licenses  contained  in 
subpart  E  or  may  be  authorized  by  a 
specific  license  issued  pursuant  to  the 
procedures  described  in  subpart  D  of 
part  501  of  31  CFR  chapter  V. 

Subpart  F  of  the  Regulations  refers  to 
subpart  C  of  part  501  for  applicable 
recordkeeping  and  reporting 
requirements.  Subpart  G  of  the 
Regulations  describes  the  civil  and 
criminal  penalties  applicable  to 
violations  of  the  Regulations,  as  well  as 
the  procedures  governing  the  potential 
imposition  of  a  civil  monetary  penalty. 

Subpart  H  of  the  Regulations  refers  to 
subpart  D  of  part  501  for  applicable 
provisions  relating  to  administrative 
procedures.  Subpart  I  of  the  Regulations 
sets  forth  a  Paperwork  Reduction  Act 
notice. 

Request  for  Comments;  Procedural 
Requirements 

Because  the  Regulations  involve  a 
foreign  affairs  function,  the  provisions 
of  Executive  Order  12866  and  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  (the  "APA")  requiring  notice  of 
proposed  rulemaking,  opportunity  for 
public  participation,  and  delay  in 
effective  date  are  inapplicable. 
However,  because  of  the  importance  of 
the  issues  addressed  in  these 
regulations,  this  rule  is  being  issued  in 
interim  form  and  comments  will  be 
considered  in  the  development  of  final 
regulations.  Accordingly,  the 
Department  encourages  interested 
persons  who  wish  to  conunent  to  do  so 
at  the  earliest  possible  time  to  permit 
the  fullest  consideration  of  their  views. 
Comments  may  address  the  impact  of 
the  Regulations  on  the  submitter's    ■ 


activities,  whether  of  a  commercial, 
non-commercial  or  humanitarian 
natiuB,  as  well  as  changes  that  would 
improve  the  clarity  and  organization  of 
the  Regulations. 

The  period  for  submission  of 
comments  will  close  August  5,  2003. 
The  Department  will  consider  all 
comments  received  before  the  close  of 
the  comment  period  in  developing  final 
regulations.  Comments  received  a^er 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  cannot  be  assured.  The 
Department  will  not  accept  public 
comments  accompanied  by  a  request 
that  a  part  or  all  of  the  submission  be 
treated  confidentially  because  of  its 
business  proprietary  nature  or  for  any 
other  reason.  The  Department  will 
return  such  submission  to  the  originator 
without  considering  them  in  the 
development  of  final  regulations.  In  the 
interest  of  accuracy  and  completeness, 
the  Department  requires  comments  in 
written  form. 

All  public  comments  on  these 
Regulations  will  be  a  matter  of  public 
record.  Copies  of  the  public  record 
concerning  these  Regulations  will  be 
made  available  not  sooner  than 
September  4,  2003,  and  will  be 
obtainable  from  OFAC's  Web  site 
(http://www.treas.gov/ofac).  If  that 
service  is  unavailable,  vmtten  requests 
for  copies  may  be  sent  to:  Office  of 
Foreign  Assets  Control,  U.S.  Department 
of  the  Treasury,  1500  Peimsylvania 
Ave.,  NW.,  Washington,  DC  20220,  Attn: 
Chief,  Records  Division. 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  rule,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  does  not  apply. 

Paperwork  Reduction  Act 

The  collections  of  information  related 
to  the  Regulations  are  contained  in  31 
CFR  part  501  (the  "Reporting  and 
Procediu-es  Regulations").  Piu-suant  to 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507),  those  collections  of 
information  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  imder  control  number  1505- 
0164.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  contrdl  niunber. 

List  of  Subjects  in  31  CFR  Part  594 

Administrative  practice  and 
procedure.  Banks,  Banking,  Blocking  of 
assets.  Penalties,  Reporting  and 
recordkeeping  requirements.  Specially 
designated  global  terrorist.  Terrorism, 
Transfer  of  assets. 


■  1.  For  the  reasons  set  forth  in  the 
preamble,  part  594  is  added  to  31  CFR 
chapter  V  to  read  as  follows: 

PART  594— GLOBAL  TERRORISM 
SANCTIONS  REGULATIONS 

Subpart  A— Relation  of  This  Part  to  Other 
Laws  and  Regulations 

Sec. 

594.101     Relation  of  this  part  to  other  laws 
and  regulations. 

Subpart  B— Prohibitions 

594.201  Prohibited  transactions  involving 
blocked  property- 

594.202  Effect  of  transfers  violating  the- 
provisions  of  this  part. 

594.203  Holding  of  funds  in  interest- 
bearing  accounts;  investment  and 
reinvestment. 

594.204  Prohibited  transaction  or  dealing  in 
property;  contributions  of  funds,  goods, 
or  services. 

594)205    Evasions;  "attempts;  conspiracies. 
594.206     Expenses  of  maintaining  blocked 

property;  liquidation  of  blocked 

property. 

Subpart  C— General  Definitions 

594.301  Blocked  account;  blocked  property. 

594.302  Effective  date. 

594.303  Entity. 

594.304  Foreign  person. 

594.305  Information  or  informational 
materials. 

594.306  Interest. 

594.307  Licenses;  general  and  specific. 

594.308  Person. 

594.309  Property;  property  interest. 

594.310  Specially  designated  global 
terrorist;  SDGT. 

594.311  Terrorism. 

594.312  Transfer.  "  *■ 

594.313  tJnited  States. 

594.314  U.S.  financial  institution. 

594.315  United  States  person;  U.S.  person. 

Subpart  D — Interpretations 

594.401  Reference  to  amended  sections. 

594.402  Effect  of  amendment. 

594.403  Setoffs  prohibited. 

594.404  Termination  and  acquisition  of  an 
interest  in  blocked  property. 

594.405  Transactions  incidental  to  a 
licensed  transaction. 

594.406  Provision  of  services. 

594.407  Offshore  transactions. 

594.408  Payments  from  blocked  accounts  to 
satisfy  obligations  prohibited. 

594.409  Charitable  contributions. 

594.410  Credit  extended  and  cards  issUed 
by  U.S.  financial  institutions. 

Subpart  E — Licenses.  Authorizations  and 
Statements  of  Licensing  Policy 

594.501  General  and  specific  licensing 
procedures. 

594.502  Effect  of  license  or  authorization. 

594.503  Exclusion  from  licenses  and  other- 
authorizations. 

594.504  Payments  and  transfers  to  blocked 
accounts  in  U.S.  financial  institutions. 

594.505  •  Entries  in  certain  accounts  for 
normal  service  charges  authorized. 

594.506  Provision  of  certain  legal  services 
authorized. 
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594.507  Authorization  of  emergency 
medical  services. 

594.508  Transactions  related  to 
telecommunications  authorized. 

594.509  Transactions  related  to  mail 
authorized. 

Subpart  F — Reports 

594.601     Records  and  reports. 

Subpart  0 — Penalties 

594.701  Penalties. 

594.702  Prepenalty  notice. 

594.703  Response  to  prepenalty  notice; 
informal  settlement. 

594.704  Penalty  imposition  or  withdrawal. 

594.705  Administrative  collection;  referral 
to  United  States  Department  of  Justice. 

Subpart  H— Procedures 

594.801  Procedures. 

594.802  Delegation  by  the  Secretary  of  the 
Treasury. 

Subpart  I— Paperwork  Reduction  Act 

594.901     Paperworli  Reduction  Act  notice. 

Authority:  3  U.S.C.  301;  22  U.S.C.  287c;  31 
U.S.C.  321(b);  50  U.S.C.  1601-1651,  1701- 
1706;  E.O.  13224,  66  FR  49079.  September 
25,  2001:  E.O.  13268,  67  Fft  44751,  July  3. 
2002,  3  CFR,  2002  Comp.,  p.  240;  E.O.  13284. 
64  FR  4075,  January  28.  2003. 

SubfMft  A— R«latk>n  of  This  Part  to 
Ottwr  Laws  and  Regulations 

§  594.1 01    Relation  of  this  part  to  other 
laws  and  regulations. 

This  part  is  separate  from,  and 
independent  of.  the  other  parts  of  this 
chapter,  with  the  exception  of  part  501 
of  this  chapter,  the  recordkeeping  and 
reporting  requirements  and  license 
application  and  other  procedures  of 
which  apply  to  this  part.  Actions  taken 
pursuant  to  part  501  of  this  chapter  with 
respect  to  the  prohibitions  contained  in 
this  part  are  considered  actions  taken 
pursuant  to  this  part.  Differing  foreign 
policy  and  national  security 
circumstances  may  result  in  differing 
interpretations  of  similar  language 
among  the  parts  of  this  chapter.  No 
license  or  authorization  contained  in  or 
issued  pursuant  to  those  other  parts 
authorizes  any  transaction  prohibited  by 
this  part.  No  license  or  authorization 
contained  in  or  issued  pursuant  to  any 
other  provision  of  law  or  regulation 
authorizes  any  transaction  prohibited  by 
this  part.  No  license  or  authorization 
contained  in  or  issued  piusuant  to  this 
part  reheves  the  involved  parties  from 
complying  with  any  other  applicable 
laws  or  regulations. 

Sulipart  B — Prohibitions 

§594.201    Prohibited  transactions 
involving  blocked  property. 

(a)  Except  as  authorized  by  statutes, 
regulations,  orders,  directives,  rulings, 
instructions,  licenses  or  otherwise,  and 


notwithstanding  any  contracts  entered 
into  or  any  license  or  permit  granted 
prior  to  the  effective  date,  property  and 
interests  in  property  of  the  following 
persons  that  are  in  the  United  States, 
that  hereafter  come  within  the  United 
States,  or  that  hereafter  come  within  the 
possession  or  control  of  U.S.  persons, 
including  their  overseas  brancties,  are. 
blocked  and  may  not  be  transferred, 
paid,  exported,  withdrawn  or  otherwise 
dealt  in: 

(1)  Foreign  persons  listed  in  the 
Annex  to  Executive  Order  13224  of 
September  23.  2001.  as  may  be 
amended; 

(2)  Foreign  persons  determined  by  the 
Secretary  of  State,  in  consultation  vtrith 
the  Secretary  of  the  Treasury,  the 
Secretary  of  Homeland  Security  and  the 
Attorney  General,  to  have  committed,  or 
to  pose  a  significant  risk  of  committing, 
acts  of  terrorism  that  threaten  the 
security  of  U.S.  nationals  or  the  national 
security,  foreign  policy,  or  economy  of 
the  United  States; 

(3)  Persons  determined  by  the 
Secretary  of  the  Treasury,  in 
consultation  with  the  Secretary  of  State, 
the  Secretary  of  Homeland  Security  and 
the  Attorney  General,  to  be  owned  or 
controlled  by,  or  to  act  for  or  on  behalf 
of,  any  person  whose  property  or 
interests  in  property  are  blocked 
pursuant  to  paragraphs  (a)(1),  (a)(2), 
(a)(3),  or  (a)(4)(i)  of  this  section;  or 

(4)  Except  as  provided  in  section  5  of 
Executive  Order  13224,  any  person 
determined  by  the  Secretary  of  the 
Treasury,  in  consultation  with  the 
Secretary  of  State,  the  Secretary  of 
Homeland  Security  and  the  Attorney 
General: 

(i)  To  assist  in,  sponsor,  or  provide 
financial,  material,  or  technological 
support  for,  or  Financial  or  other 
services  to  or  in  support  of: 

(A)  Acts  of  terrorism  that  threaten  the 
security  of  U.S.  nationals  or  the  national 
security,  foreign  policy,  or  economy  of 
the  United  States,  or 

(B)  Any  person  whose  property  or 
interests  in  property  are  blocked 
pursuant  ,to  paragraph  (a)  of  this  section; 
or 

(ii)  To  be  otherwise  associated  with 
any  person  whose  property  or  interests 
in  property  are  blocked  pursuant' to 
paragraphs  (a)(1),  (a)(2),  (a)(3),  or 
(a)(4)(i)  of  this  section. 

Note  1  to  paragraph  (a).  Section  5  of 
Executive  Order  13224,  as  amended, 
provides  that,  with  respect  to  those  persons 
designated  pursuant  to  paragraph  (a)(4)  of 
this  section,  the  Secretary  of  the  Treasury,  in 
the  exercise  of  his  discretion  and  in 
consultation  with  the  Secretary  of  State,  the 
Secretary  of  Homeland  Security  and  the 
Attorney  General,  may  take  such  other 


actions  than  the  complete  blocking  of 
property  or  interests  in  property  as  the 
President  is  authorized  to  take  under  the 
International  Emergency  Economic  Powers 
Act  and  the  United  Nations  Participation  Act 
if  the  Secretary  of  the  Treasury,  in 
consultation  with  the  Secretary  of  State,  the 
Secretary  of  Homeland  Security  and  the 
Attorney  General,  deems  such  other  actions 
to  be  consistent  with  the  national  interests  of 
the  United  States,  considering  such  factors  as 
he  deems  appropriate. 

Note  2  to  paragraph  (a).  The  names  of 
persons  whose  property  or  interests  in 
property  are  blocked  pursuant  to  §  594.201(a) 
are  published  on  OFAC's  website,  announced 
in  the  Federal  Register  and  incorporated  on 
an  ongoing  basis  with  the  identifier  (SDGT) 
in  appendix  A  to  31  CFR  chapter  V. 

Note  3  to  paragraph  (a).  Section  501.807 
of  this  chapter  V  sets  forth  the  procedures  to  : 
be  followed  by  persons  seeldng 
administrative  reconsideration  of  their 
designation  pursuant  to  §  594.201(a)(2), 
(a)(3),  or  (a)(4)  or  who  wish  to  assert  that  the 
circumstances  resulting  in  designation  no 
longer  apply.  Similarly,  when  a  transaction 
results  in  the  blocking  of  funds  at  a  Hnancial 
institution  pursuant  to  this  section  and  a 
party  to  the  transaction  believes  the  funds  to 
have  been  blocked  due  to  mistaken  identity, 
that  party  may  seek  to  have  such  funds 
unblocked  pursuant  to  the  administrative 
procedures  set  forth  in  §  501.806  of  this 
chapter. 

(b)  Unless  otherwise  authorized  by 
this  part  or  by  a  specific  license 
expressly  referring  to  this  section,  any 
dealing  in  any  security  (or  evidence 
thereof)  held  within  the  possession  or 
control  of  a  U.S.  person  and  either 
registered  or  inscribed  in  the  name  of  or 
known  to  be  held  for  the  benefit  of  any 
person  whose  property  or  interests  in 
property  are  blocked  pursuant  to 
§  594.201(a)  is  prohibited.  This 
prohibition  includes  but  is  not  limited 
to  the  transfer  (including  the  transfer  on 
the  books  of  any  issuer  or  agent  thereof), 
disposition,  transportation,  importation, 
exportation,  or  withdrawal  of  any  such 
security  or  the  endorsement  or  guaranty 
of  signattu^s  on  any  such  security.  This 
prohibition  applies  irrespective  of  the 
fact  that  at  any  time  (whether  prior  to, 
on,  or  subsequent  to  the  effective  date) 
the  registered  or  inscribed  owner  of  any 
such  security  may  have  or  might  appear 
to  have  assigned,  transferred,  or 
otherwise  disposed  of  the  security. 

Note  1  to  §  594.201.  Section  106  of  the 
USA  PATRIOT  Act  of  2001  (Pub.  L.  107-56, 
Oct.  26,  2001)  amended  section  203  of  the 
International  Emergency  Economic  Powers 
Act  (50  U.S.C.  1702)  to  authorize  explicitly 
the  blocldng  of  property  and  interests  in 
property  of  a  person  or  entity  during  the 
pendency  of  an  investigation.  The  name  of 
any  person  or  entity  whose  property  or 
interests  in  property  are  blocked  pursuant  to 
this  authority  appears  on  the  Office  of 
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Foreign  Assets  Control's  (OF AC)  blocked 
persons  list  with  the  descriptor  "(BPI-PA)." 
The  scope  of  the  property  or  interests  in 
property  blocked  during  the  pendency  of  an 
investigation  may  be  more  limited  than  the 
scope  of  the  blocking  set  forth  in 
§  594.201(a).  Inquiries  regarding  the  scope  of 
any  such  blocldng  should  be  directed  to 
OFAC's  Compliance  Division  at  202/622- 
2490. 

Note  2  to  §  594.201.  The  prohibitions  set 
forth  in  this  part  are  separate  from  and  in 
addition  to  other  parts  of  31  CFR.chapter  V, 
including  but  not  limited  to  the  Terrorism 
Sanctions  Regulations  (part  595),  the 
Terrorism  List  Govemnient  Sanctions 
Regulations  (part  596),  and  the  Foreign 
Terrorist  Organizations  Sanctions 
Regulations  (part  597).  The  prohibitions  set 
forth  in  this  part  also  are  separate  and  apart 
from  the  criminal  prohibition,  set  forth  at  18 
U.S.C.  2339B.  against  providing  material 
support  or  resources  to  foreign  terrorist 
organizations  designated  pursuant  to  section 
219  of  the  Immigration  and  Nationality  Act, 
as  amended. 

§  594.202    Effect  of  transfers  violating  the 
provisions  of  this  part. 

(a)  Any  transfer  after  the  effective  date 
that  is  in  violation  of  any  provision  of 
this  part  or  of  any  regulation,  order, 
directive,  ruling,  instruction,  or  license 
issued  piusuant  to  this  part,  and  that 
involves  any  property  or  interest  in 
property  blocked  pursuant  to 

§  594.201(a),  is  null  and  void  and  shall 
not  be  the  basis  for  the  assertion  or 
recognition  of  any  interest  in  or  right, 
remedy,  power,  or  privilege  with  respect 
to  such  property  or  property  interests. 

(b)  No  transfer  before  the  effective 
date  shall  be  the  basis  for  the  assertion 
or  recognition  of  any  right,  remedy, 
power,  or  privilege  with  respect  to,  or 
any  interest  in,  any  property  or  interest 
in  property  blocked  pursuant  to 

§  594.201(a),  unless  the  person  with 
whom  such  property  is  held  or 
maintained,  prior  to  that  date,  had 
written  notice  of  the  transfer  or  by  any 
written  evidence  had  recognized  such 
transfer. 

(c)  Unless  otherwise  provided,  an 
appropriate  license  or  other 
authorization  issued  by  or  pursuant  to 
the  direction  or  authorization  of  the 
Director  of  the  Office  of  Foreign  Assets 
Control  before,  during,  or  after  a  transfer 
shall  validate  such  transfer  or  make  it 
enforceable  to  the  same  extent  that  it 
would  be  valid  or  enforceable  but  for 
the  provisions  of  the  International 
Emergency  Economic  Powers  Act,  this 
part,  and  any  regulation,  order, 
directive,  ruling,  instruction,  or  license 
issued  pursuant  to  this  part. 

(d)  Transfers  of  property  that 
otherwise  would  be  null  and  void  or 
unenforceable  by  virtue  of  the 


provisions  of  this  section  shall  not  be 
deemed  to  be  null  and  void  or 
unenforceable  as  to  any  person  with 
whom  such  property  was  held  or 
maintained  (and  as  to  such  person  only) 
in  cases  in  which  such  person  is  able  to 
establish  to  the  satisfaction  of  the 
Director  of  the  Office  of  Foreign  Assets 
Control  each  of  the  following: 

(1)  Such  transfer  did  not  represent  a 
"willful  violation  of  the  provisions  of  this 
part  by  the  person  with  whom  such 
property  was  held  or  maintained; 

(2)  The  person  with  whom  such 
property  was  held  or  maintained  did  not 
have  reasonable  cause  to  know  or 
suspect,  in  view  of  all  the  focts  and 
circumstances  known  or  available  to 
such  person,  that  such  transfer  required 
a  license  or  authorization  issued 
pursuant  to  this  part  and  was  not  so 
licensed  or  authorized,  or,  if  a  license  or 
authorization  did  piuport  to  cover  the 
transfer,  that  such  license  or 
authorization  had  been  obtained  by 
misrepresentation  of  a  third  party  or 
withholding,of  material  facts  or  was 
otherwise  fraudulently  obtained;  and 

(3)  The  person  with  whom  such 
property  was  held  or  maintained  filed 
with  the  Office  of  Foreign  Assets 
Control  a  report  setting  forth  in  full  the 
circumstances  relating  to  such  transfer 
promptly  upon  discovery  that: 

(i)  Such  transfer  was  in  violation  of 
the  provisions  of  this  part  or  any 
regulation,  ruling,  instruction,  license, 
or  other  direction  or  authorization 
issued  pursuant  to  this  part; 

(ii)  Such  transfer  was  not  licensed  or 
authorized  by  the  Director  of  the  Office 
of  Foreign  Assets  Control;  or 

(iii)  If  a  license  did  purport  to  cover 
the  transfer,  such  license  had  been 
obtained  by  misrepresentation  of  a  third 
party  or  withholding  of  material  facts  or 
was  otherwise  fraudulently  obtained. 

Note  to  paragraph  (d).  The  filing  of  a 
report  in  accordance  with  the  provisions  of 
paragraph  (d)(3)  of  this  section  shall  not  be 
deemed  evidence  that  the  terms  of 
paragraphs  (d)(1)  and  (d)(2)  of  this  section 
have  been  satisfied. 

(e)  Except  to  the  extent  otherwise 
provided  by  law  or  unless  licensed 
pursuant  to  this  part,  any  attachment, 
judgment,  decree,  lien,  execution, 
garnishment,  or  other  judicial  process  is 
null  and  void  with  respect  to  any 
property  in  which  on  or  since  the 
effective  date  there  existed  aq  interest  of 
a  person  whose  property  or  interests  in 
property  are  blocked  pursuant  to 
§  594.201(a). 


§594.203    Holding  of  fund*  in  interest- 
bearing  accounts;  investment  and 
reinvestment 

(a)  Except  as  provided  in  paragraph 
(c)  or  (d)  of  this  section,  or  as  otherwise 
directed  by  the  Office  of  Foreign  Assets 
Control,  any  U.S.  person  holding  funds, 
such  as  currency,  bank  deposits,  or 
liquidated  financial  obligations,  subject 
to  §  594.201(a)  shall  hold  or  place  such 
funds  in  a  blocked  interest-bearing 
acceunt  located  in  the  United  States. 

(b)(1)  For  purposes  of  this  section,  the 
term  blocked  interest-bearing  account- 
means  a  blocked  account: 

(i)  In  a  federally-insured  U.S.  bank, 
thrift  institution,  or  credit  luiion, 
provided  the  funds  are  earning  interest 
at  rates  that  are  commercially  - 
reasonable;  or 

(ii)  With  a  broker  or  dealer  registered 
with  the  Securities  and  Exchange 
Commission  under  the  Seciu-ities 
Exchange  Act  of  1934,  provided  the 
funds  are  invested  in  a  money  market 
fund  or  in  U.S.  Treasury  bills. 

(2)  For  purposes  of  this  section,  a  rate 
is  commercially  reasonable  if  it  is  the 
rate  currently  offered  to  other  depositors 
on  deposits  or  instruments  of 
comparable  size  and  maturity. 

(3)  Funds  held  or  placed  in  a  blocked 
account  pursuant  to  this  paragraph  (b) 
may  not  be  invested  in  instruments  the 
maturity  of  which  exceeds  180  days.  If 
interest  is  credited  to  a  separate  blocked 
account  or  subaccount,  the  name  of  the 
account  party  on  each  account  must  be 
the  same. 

(c)  Blocked  funds  held  in  instruments 
the  maturity  of  which  exceeds  180  days 
at  the  time  the  funds  become  subject  to 
§  594.201(a)  may  continue  to  be  held 
imtil  maturity  in  the  original 
instrument,  provided  any  interest, 
earnings,  or  other  proceeds  derived 
therefrom  are  paid  into  a  blocked 
interest-bearing  accoimt  in  accordance 
with  paragraph  (b)  or  (d)  of  this  section. 

(d)  Blocked  funds  held  in  accounts  or 
instruments  outside  the  United  States  at 
the  time  the  funds  become  subject  to 

§  594.20Tta)  may  continue  to  be  held  in 
the  same  type  of  accounts  or 
instnunents,  provided  the  funds  earn 
interest  at  rates  that  are  commercially 
reasonable. 

(e)  This  section  doles  not  create  an 
affirmative  obligation  for  the  holder  of 
blocked  tangible  prop>erty,  such  as 
chattels  or  real  estate,"  or  of  other 
blocked  property,  such  as  debt  or  equity 
securities,  to  sell  or  liquidate  such 
property  at  the  time  the  property 
becomes  subject  to  §  594.201(a). 
However,  the  Office  of  Foreign  Assets 
Control  may  issue  licenses  permitting  or 
directing  such  sales  or  liquidation  in 
appropriate  cases. 
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(f)  Funds  subject  to  this  section  may 
not  be  held,  invested,  or  reinvested  in 
a  manner  that  provides  immediate 
financial  or  economic  benetit  or  access 
to  any  person  whose  property  or 
interests  in  property  are  blocked 
pursuant  to  §  594.201(a),  nor  may  their 
holder  cooperate  in  or  facilitate  the 
pledging  or  other  attempted  use  as 
collateral  of  blocked  funds  or  other 
assets. 

§  594.204    Prohlbttad  transaction  or  dealing 
in  property;  contribution*  of  funds,  goods, 
or  services. 

Except  as  otherwise  authorized,  no 
U.S.  person  may  engage  in  any 
transaction  or  dealing  in  property  or 
interests  in  property  of  persons  whose 
property  or  interests  in  property  are 
blocked  pursuant  to  §  594.201(a). 
including  but  not  limited  to  the  making 
or  receiving  of  any  contribution  of 
funds,  goods,  or  services  to  or  for  the 
benefit  of  persons  whose  property  or 
interests  in  property  are  blocked 
pursuant  to  §  594.201(a). 

§594.205    Evasions;  attempts; 
conspiracies. 

(a)  Except  as  otherwise  authorized, 
and  notwithstanding  any  contract 
entered  into  or  any  license  or  permit 
granted  prior  to  the  effective  date,  any 
transaction  by  any  U.S.  person  or  within 
the  United  States  on  or  after  the 
effective  date  that  evades  or  avoids,  has 
the  purpose  of  evading  or  avoiding,  or 
attempts  to  violate  any  of  the 
prohibitions  set  forth  in  this  part  is 
prohibited. 

(b)  Except  as  otherwise  authorized, 
and  notwithstanding  any  contract 
entered  into  or  any  license  or  permit 
granted  prior  to  the  effective  date,  any 
conspiracy  formed  for  the  purpose  of 
engaging  in  a  transaction  prohibited  by 
this  part  is  prohibited. 

S  594.206    Expenses  of  maintaining 
bloclied  property;  liquidation  of  blocked 
property. 

(a)  Except  as  otherwise  authorized, 
and  notwithstanding  the  existence  of 
any  rights  or  obligations  conferred  or 
imposed  by  any  international  agreement 
or  contract  entered  into  or  any  license 
or  permit  granted  before  the  effective 
date,  all  expenses  incident  to  the 
maintenance  of  physical  property 
blocked  pursuant  to  §  594.201(a)  shall 
be  the  responsibility  of  the  owners  or 
operators  of  such  property,  which 
expenses  shall  not  be  met  from  blocked 
funds. 

(b)  Property  blocked  pursuant  to 

§  594.201(a)  may,  in  the  discretion  of 
the  Director,  Office  of  Foreign  Assets 
Control,  be  sold  or  liquidated  and  the 
net  proceeds  placed  in  a  blocked 


interest-bearing  account  in  the  name  of 
the  owner  of  the  property. 

Subpart  C— General  Definitions 

§  594.301     Blocked  account;  blocked 
property. 

The  terms  blocked  account  and 
blocked  property  shall  mean  any 
account  or  property  subject  to  the 
prohibition  in  §  594.201  held  in  the 
name  of  a  person  whose  property  or 
interests  in  property  are  blocked 
pursuant  to  §  594.201(a),  or  in  which 
such  person  has  an  interest,  and  with 
respect  to  which  payments,  transfers, 
exportations,  withdrawals,  or  other 
dealings  may  not  be  made  or  effected 
except  pursuant  to  an  authorization  or 
license  from  the  Office  of  Foreign  Assets 
Control  expressly  authorizing  such 
action. 

§594.302    Effective  date. 

The  term  effective  date  refers  to  the 
effective  date  of  the  applicable 
prohibitions  and  directives  contained  in 
this  part  as  follows: 

(a)  With  respect  to  a  person  whose 
property  or  interests  in  property  are 
blocked  pursuant  to  §  594.201(a)(1), 
12:01  a.m.  eastern  daylight  time, 
Seotember  24,  2001; 

(b)  With  respect  to  a  person  whose 
property  or  interests  in  property  are 
blocked  pursuant  to  §  594.201(a)(2), 
(a)(3),  or  (a)(4),  the  earlier  of  the  date  on 
which  is  received  actual  or  constructive 
notice  of  such  person's  designation  by 
the  Secretary  of  State  or  the  Secretary  of 
the  Treasury. 

§594.303    Entity. 

The  term  entity  means  a  partnership, 
association,  corporation,  or  other 
organization,  group,  or  subgroup. 

§594.304    Foreign  person. 

The  term  foreign  j)erson  means  any 
citizen  or  national  of  a  foreign  state 
(including  any  such  individual  who  is 
also  a  citizen  or  national  of  the  United 
States),  or  any  entity  not  organized 
solely  under  the  laws  of  the  United 
States  or  existing  solely  in  the  United 
States,  but  does  not  include  a  foreign 
state. 

§  594.306    Information  or  informational 
materiels. 

(a)  For  purposes  of  this  part,  the  term 
information  or  informational  materials 
includes,  but  is  not  limited  to, 
publications,  films,  posters,  phonograph 
records,  photographs,  microfilms, 
microfiche,  tapes,  compact  disks.  CD 
ROMs,  artworks,  and  news  wire  feeds. 

Note  to  paragraph  (a).  To  be  considered 
information  or  informational  materials, 
artworks  must  be  classified  under  chapter 


heading  9701.  9702,  or  9703  of  the 
Harmonized  Tariff  Schedule  of  the  United 
State.s. 

(b)  The  term  information  or 
informational  materials,  with  respect  to 
United  States  exports,  does  not  include 
items: 

(1)  That  were,  as  of  April  30, 1994,  or 
that  thereafter  became,  controlled  for 
export  pursuant  to  section  5  of  the 
Export  Administration  Act  of  1979,  50 
U.S.C.  App.  2401-2420  (1979)  (the 
"EAA"),  or  section  6  of  the  EAA  to  the 
extent  that  such  controls  promote  the 
nonproliferation  or  antiterrorism 
policies  of  the  United  States;  or 

(2)  With  respect  to  which  acts  are 
prohibited  by  18  U.S.C.  chapter  37.  . 

§594.306    Interest. 

Except  as  otherwise  provided  in  this 
part,  the  term  interest  when  used  with 
respect  to  property  (e.g..  "an  interest  in 
property")  means  an  interest  of  any 
nature  whatsoever,  direct  or  indirect. 

§594.307    Licenses;  general  and  specific. 

(a)  Except  as  otherwise  specified,  the 
term  license  means  any  license  or 
authorization  contained  in  or  issued 
pursuant  to  this  part. 

(b)  The  term  general  license  means 
any  license  or  authorization  the  terms  of 
which  are  set  forth  in  subpart  E  of  this 
part. 

(c)  The  term  specific  license  means 
any  license  or  authorization  not  set  forth 
in  subpart  E  of  this  part  but  issued 
putrsuant  to  this  part. 

Note  to  §  594.307.  See  §  501.801  of  this 
chapter  on  licensing  procedures. 

§594.308    Person. 

The  term  person  means  an  individual 
or  entity. 

§594.309    Property;  property  interest. 
The  terms  property  and  property 
interest  include,  but  are  not  limited  to, 
money,  checks,  drafts,  bullion,  bank 
deposits,  savings  accounts,  debts, 
indebtedness,  obligations,  notes, 
guarantees,  debentures,  stocks,  bonds, 
coupons,  any  other  financial 
instruments,  bankers  acceptances, 
mortgages,  pledges,  liens  or  other  rights 
in  the  nature  of  security,  warehouse 
receipts,  bills  of  lading,  trust  receipts, 
bills  of  sale,  any  other  evidences  of  title, 
ownership  or  indebtedness,  letters  of 
credit  and  any  documents  relating  to 
any  rights  or  obligations  thereimder, 
powers  of  attorney,  goods,  wares, 
merchandise,  chattels,  stocks  on  hand, 
ships,  goods  on  ships,  real  estate 
mortgages,  deeds  of  trust,  vendors'  sales 
agreements,  land  contracts,  leaseholds, 
groimd  rents,  real  estate  and  any  other 
interest  therein,  options,  negotiable 


Federal  Register /Vol.  68,  No.  109 /Friday,  June  6.  2003 /Rules  and  Regulations        '        34201 


instruments,  trade  acceptances, 
royalties,  book  accounts,  accounts 
payable,  judgments,  patents,  trademarks 
or  copyrights,  insurance  policies,  safe 
deposit  boxes  and  their  contents,  • 
Annuities,  pooling  agreements,  services 
of  any  nature  whatsoever,  contracts  of 
any  nature  whatsoever,  and  any  other 
property,  real,  personal,  or  mixed, 
tangible  or  intangible,  or  interest  or 
interests  therein,  present,  future  or 
contingent. 

§  594.31 0    Specially  designated  global 
terrorist;  SDGT. 

The  term  specially  designated  global 
terrorist  or  $DGT  means  any  foreign 
person  or  person  listed  in  the  Annex  or 
designated  pursuant  to  Executive  Order 
13224  of  September  23,  2001. 

§594.311    Terrorism. 

The  term  terrorism  means  an  activity 
that: 

(a)  Involves  a  violent  act  or  an  act 
dangerous  to  human  life,  property,  or 
infrastructure;  and 

(b)  Appears  to  be  intended: 

(1)  To  intimidate  or  coerce  a  civilian 
population; 

(2)  To  influence  the  policy  of  a 
government  by  intimidation  or  coercion; 
or 

(3)  To  affect  the  conduct  of  a 
government  by  mass  destruction, 
assassination,  kidnapping,  or  hostage- 
taking. 

§594.312    Transfer. 

The  term  frans/er  means  any  actual  or 
purported  act  or  transaction,  whether  or 
not  evidenced  by  writing,  and  whether 
or  not  done  or  performed  within  the 
United  States,  the  purpose,  intent,  or 
effect  of  which  is  to  create,  surrender, 
release,  convey,  transfer,  or  alter, 
directly  or  indirectly,  any  right,  remedy, 
power,  privilege,  or  interest  with  respect 
to  any  property  and,  without  limitation 
upon  the  foregoing,  shall  include  the 
making,  execution,  or  delivery  of  any 
assignment,  power,  conveyance,  check, 
declaration,  deed,  deed  of  trust,  power 
of  attorney,  power  of  appointment,  bill 
of  sale,  mortgage,  receipt,  agreement, 
contract,  certificate,  gift,  sale,  affidavit, 
or  statement;  the  making  of  any 
payment;  the  setting  off  of  any 
obligation  or  credit;  the  appointment  of 
any  agent,  trustee,  or  fiduciary;  the 
creation  or  transfer  of  any  lien;  the 
issuance,  docketing,  filing,  or  levy  of  or 
under  any  judgment,  decree, 
attachment,  injiuction.  execution,  or 
other  judicial  or  administrative  process 
or  order,  or  the  service  of  any 
garnishment;  the  acquisition  of  any 
interest  of  any  nature  whatsoever  by 
reason  of  a  judgment  or  decree  of  any 


foreign  country;  the  fulfillment  of  any 
condition;  the  exercise  of  any  power  of 
appointment,  power  of  attorney,  or 
other  power;  or  the  acquisition.  • 
disposition,  transportation,  importation, 
exportation,  or  withdrawal  of  any 
security. 

§594.313    United  States. 

The  term  United' States  means  the 
United  States,  its  territories  and 
possessions,  and  all  areas  under  the 
jurisdiction  or  authority  thereof. 

§  594.314    U.S.  financial  institution. 

The  term  U.S.  financial  institution 
means  any  U.S.  person  (including  its 
foreign  branches)  that  is  engaged  in  the 
business  of  accepting  deposits,  making, 
granting,  transferring,  holding,  or 
brokering  loans  or  credits,  or  purchasing 
or  selling  foreign  exchange,  securities, 
commodity  futiu^s  or  options,  or 
procuring  purchasers  and  sellers 
thereof,  as  principal  or  agent;  including 
but  not  limited  to,  depository 
institutions,  banks,  savings  banks,  trust 
companies,  securities  brokers  and 
dealers,  commodity  futures  and  options 
brokers  and  dealers,  forward  contract 
and  foreign  exchange  merchants, 
securities  and  commodities  exchanges, 
clearing  corporations,  investment 
companies,  employee  benefit  plans,  and 
U.S.  holding  companies.  U.S.  affiliates, 
or  U.S.  subsidiaries  of  any  of  the 
foregoing.  This  term  includes  those 
branches,  offices  and  agencies  of  foreign 
financial  institutions  that  are  located  in 
the  United  States,  but  not  such 
institutions'  foreign  branches,  offices,  or 
agencies. 

§594.315    United  States  person;  U.S. 
person. 

The  term  United  States  person  or  U.S. 
person  means  any  United  States  citizen, 
permanent  resident  alien,  entity 
organized  under  the  laws  of  the  United 
States  (including  foreign  branches),  or 
any  person  in  .the  United  States. 

Subpart  D— Interpretations 

§  594.401     Reference  to  amended  section^. 

Except  as  otherwise  specified, 
reference  to  any  provision  in  or 
appendix  to  this  part  or  chapter  or  to 
any  regulation,  ruling,  order, 
instruction,  direction,  or  license  issued 
pursuant  to  this  part  refers  to  the  same 
as  currenUy  amended. 

§594.402    Effect  of  amendment 

Unless  otherwise  specifically 
provided,  any  amendment, 
modification,  or  revocation  of  any 
provision  in  or  appendix  to  this  part  or 
chapter  or  of  any  order,  regulation, 
ruling,  instruction,  or  license  issued  by 


or  under  the  direction  of  the  Director  of 
the  Office  of  Foreign  Assets  Control 
does  not  affect  any  act  done  or  omitted, 
or  any  civil  or  criminal  suit  or 
proceeding  commenced  or  pending 
prior  to  such  amendment,  modification, 
or  revocation.  All  penalties,  forfeitures, 
and  liabilities  under  any  such  order, 
regulation,  ruling,  instruction,  or  license 
continue  and  may  be  enforced  as  if  such 
amendment,  modification,  or  revocation 
had  not  been  made.  ~._ 

§594.403    Setoffs  prohibited. 

A  setoff  against  blocked  property 
(including  a  blocked  account),  whether 
by  a  U.S.  bank  or  other  U.S.  person,  is 
a  prohibited  transfer  under  §§  594.201 
and  594.204  if  effected  after  th^  effective 
date. 

§  594.404    Termination  and  acquisition  of 
an  interest  in  blocked  property. 

(a)  Whenever  a  transaction  licensed  or 
authorized  by  or  pursuant  to  this  part 
results  in  the  transfer  of  property 
(including  any  property  interest)  away 
from  a  person,  such  property  shall  no 
longer  be  deemed  to  be  property 
blocked  pursuant  to  §  594.201(a),  unless 
there  exists  in  the  propert>'  another 
interest  that  ig  blocked  pursuant  to 

§  594.201(a)  or  any  other  part  of  this 
chapter,  the  transfer  of  which  has  not 
been  effected  pursuant  to  license  or 
other  authorization. 

(b)  Unless  otherwise  specifically 
provided  in  a  license  or  authorization 
issued  pursuant  to  this  part,  if  property 
(including  any  property  interest)  is 
transferred  or  attempted  to  be 
transferred  to  a  person  whose  property 
or  interests  in  property  are  blocked 
pursuant  to  §  594.201(a),  such  property 
shall  be  deemed  to  be  property  in  which 
that  person  has  an  interest  and  therefore 
blocked. 

§  594.405    Transactions  incidental  to  a 
licensed  transaction. 

Any  transaction  ordinarily  incident  to 
a  licensed  transaction  and  necessary  to 
give  effect  thereto  is  also  authorized, 
except: 

(a)  An  incidental  transaction,  not 
explicitly  authorized  within  the  terms  of 
the  license,  by  or,\vith  a  person  whose 
property  or  interests  in  property  are 
blocked  pursuant  to  §  594.201(a);  or 

(b)  An  incidental  transaction,  not 
explicitiy  authorized  within  the  terms  of 
the  license,  involving  a  debit  to  a 
blocked  account  or  a  transfer  of  blocked 
property. 

§  594.406    Provision  of  services. 

(a)  Except  as  provided  in  §  594.207, 
the  prohibitions  on  transactions  or 
dealings  involving  blocked  property 
contained  in  §§  594.201  and  594.204 
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apply  to  services  performed  in  the 
United  States  or  by  U.S.  persons, 
wherever  located,  including  by  an 
overseas  branch  of  an  entity  located  in 
the  United  States: 

(1)  On  behalf  of  or  for  the  benefit  of 
a  person  whose  property  or  interests  in 
property  are  blocked  pursuant  to       , 

§  594.201(a);  or 

(2)  With  respect  to  property  interests 
subject  to  §§  594.201  and  594.204. 

(b)  Example:  U.S.  persons  may  not, 
except  as  authorized  by  or  pursuant  to 
this  part,  provide  legal,  accounting, 
financial,  brokering,  freight  forwarding, 
transportation,  public  relations, 
educational,  or  other  services  to  a 
person  whose  property  or  interests  in 
property  are  blocked  pursuant  to 
§  594.201(a). 

Note  to  §  594.406.  See  §§  594.506  and 
594.507.  respectively,  on  licensing  policy 
with  regard  to  the  provision  of  certain  legal 
or  medical  services. 

§  594.407    Offshore  transactions. 

The  prohibitions  in  §§  594.201  and 
594.204  on  transactions  or  dealings 
involving  blocked  property  apply  to 
transactions  or  dealings  by  any  U.S. 
person  in  a  location  outside  the  United 
States  with  respect  to  property  that  the 
U.S.  person  knows,  or  has  reason  to 
know,  is  held  in  the  name  of  a  person 
whose  property  or  interests  in  property 
are  blocked  pursuant  to  §  594.201(a)  or 
in  which  the  U.S.  person  knows,  or  has 
reason  to  know,  a  person  whose 
property  or  interests  in  property  are 
blocked  pursuant  to  §  594.201(a)  has  or 
has  had  an  interest  since  the  effective 
date. 

§  594.408    Payments  from  blocked 
accounts  to  satisfy  obligations  pfOhil>ited. 
Pursuant  to  §§  594.201  and  594.204, 
no  debits  may  be  made  to  a  blocked 
account  to  pay  obligationrto  U.S. 
persons  or  other  persons,  except  as 
authorized  pursuant  to  this  part. 

S  594.409    CharitabI*  contributions. 

Unless  otherwise  specifically 
authorized  by  the  Office  of  Foreign 
Assets  Control  by  or  pursuant  to  this 
part,  no  charitable  contribution  or 
donation  of  funds,  goods,  services,  or 
technology,  including  those  to  relieve 
human  suffering,  such  as  food,  clothing, 
or  medicine,  may  be  made  to  or  for  the 
benefit  of  a  person  whose  property  or 
interests  in  property  are  blocked 
pursuant  to  §  594.201(a).  For  purposes 
of  this  part,  a  contribution  or  donation 
is  made  to  or  for  the  benefit  of  a  person 
whose  property  or  interests  in  property 
are  blocked  pursuant  to  §  594.201(a)  if 
made  to  or  in  the  name  of  such  a  person; 
if  made  to  or  in  the  name  of  an  entity 


or  individual  acting  for  or  on  behalf  of, 
or  owned  or  controlled  by,  such  a 
person;  or  if  made  in  an  attempt  to 
violate,  to  evade  or  to  avoid  the  bar  on 
the  provision  of  contributions  or 
donations  to  such  a  person. 

§  594.41 0    Credit  extended  and  cards 
Issued  by  U.S.  financial  institutions. 

The  prohibitions  in  §§  594.201  and 
594.204  on  engaging  in  transactions  or 
dealings  in  property  subject  to  those 
sections  prohibits  U.S.  financial 
institutions  from  performing  under  any 
existing  credit  agreements,  including, 
but  not  limited  to,  charge  cards,  debit 
cards,  or  other  credit  facilities  issued  by 
a  U.S.  financial  institution  to  a  person 
whose  property  or  interests  in  property 
are  blocked  pursuant  to  §  594.201(a). 

Subpart  E— Licenses,  Authorizations 
and  Statements  of  Licensing  Poiicy 

§  594.501    General  and  specific  licensing 
procedures. 

For  provisions  relating  to  licensing 
procedures,  see  part  501,  subpart  D,  of 
this  chapter.  Licensing  actions  taken 
pursuant  to  part  501  of  this  chapter  with 
respect  to  the  prohibitions  contained  in 
this  part  are  considered  actions  taken 
pursuant  to  this  part. 

§  594.502    Effect  of  license  or 
auttKKization. 

(a)  No  license  or  other  authorization 
contained  in  this  part,  or  otherwise 
issued  by  or  under  the  direction  of  the 
Director  of  the  Office  of  Foreign  Assets 
Control,  authorizes  or  validates  any 
transaction  effected  prior  to  the  issuance 
of  the  license,  unless  specifically 
provided  in  such  license  or 
authorization. 

(b)  No  regulation,  ruling,  instruction, 
or  license  authorizes  any  transaction 
prohibited  under  this  part  unless  the 
regulation,  ruling,  instruction  or  license 
is  issued  by  the  Office  of  Foreign  Assets 
Control  and  specifically  refers  to  this 
part.  No  regiUation,  ruling,  instruction, 
or  license  referring  to  this  part  shall  be 
deemed  to  authorize  any  transaction 
prohibited  by  any  provision  of  this 
chapter  luiless  the  regulation,  ruling, 
instruction,  or  license  specifically  refers 
to  such  provision. 

(c)  Any  regulation,  ruling,  instruction, 
or  license  authorizing  any  transaction 
otherwise  prohibited  under  this  part  has 
the  effect  of  removing  a  prohibition 
contained  in  this  part  from  the 
transaction,  but  only  to  the  extent 
specifically  stated  by  its  terms.  Unless 
the  regulation,  ruling,  instruction,  or 
license  otherwise  specifies,  such  an 
authorization  does  not  create  any  right, 
duty,  obligation,  claim,  or  interest  in,  or 
with  respect  to,  any  property  which 


would  not  otherwise  exist  under 
ordinary  principles  of  law. 

§  594.503    Exclusion  from  licenses  and 
ottwr  authorizations. 

The  Director  of  the  Office  of  Foreign 
Assets  Control  reserves  the  right  to 
exclude  any  person,  property,  or 
transaction  from  the  operation  of  any 
license  or  from  the  privileges  conferred 
by  any  license.  The  Director  of  the 
Office  of  Foreign  Assets  Control  also 
reserves  the  right  to  restrict  the 
applicability  of  any  license  to  particular 
persons,  property,  transactions,  or 
classes  thereof.  Such  actions  are  binding 
upon  all  persons  receiving  actual  or 
constructive  notice  of  the  exclusions  or 
restrictions. 

§  594.504    Payments  and  transfers  to 
blocked  accounts  in  U.S.  financial 
institutions. 

Any  payment  of  funds  or  transfer  of 
credit  in  which  a  person  whose  property 
or  interests  in  property  are  blocked 
pursuant  to  §  594.201(a)  has  any 
interest,  that  comes  within  the 
possession  or  control  of  a  U.S.  financial 
institution,  must  be  blocked  in  an 
account  on  the  books  of  that  financial 
institution.  A  transfer  of  funds  or  credit 
by  a  U.S.  financial  institution  between 
blocked  accounts  in  its  branches  or 
offices  is  authorized,  provided  that  no 
transfer  is  made  from  an  account  within 
the  United  States  to  an  account  held 
outside  the  United  States,  and  further 
provided  that  a  transfer  from  a  blocked 
accoimt  may  only  be  made  to  another 
blocked  account  held  in  the  same  name. 

Note  to  §  594.504.  Please  refer  to  §  501.603 
of  this  chapter  for  mandatory  reporting 
requirements  regarding  financial  transfers. 
See  also  §  594.203  concerning  the  obligation 
to  hold  blocked  funds  in  interest-bearing 
accounts. 

§  594.505    Entries  in  certain  accounts  for 
normal  service  cliarges  authorized. 

(a)  A  U.S.  financial  institution  is 
authorized  to  debit  any  blocked  account 
held  at  that  financial  institution  in 
payment  or  reimbursement  for  normal 
service  charges  owed  it  by  the  owner  of 
that  blocked  account. 

(b)  As  used  in  this  section,  the  term 
normal  service  charge  shall  include 
charges  in  payment  or  reimbursement 
for  interest  due;  cable,  telegraph, 
internet,  or  telephone  charges;  postage 
costs;  custody  fees;  small  adjustment 
cheu^es  to  correct  bookkeeping  errors; 
and,  but  not  by  way  of  limitation, 
minimum  balance  charges,  notary  and 
protest  fees,  and  charges  for  reference 
books,  photocopies,  credit  reports, 
transcripts  of  statements,  registered 
mail,  insurance,  stationery  and  supplies, 
and  other  similar  items. 
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§  594.506    Provision  of  certain  legal 
services  authorized. 

(a)  The  provision  of  the  following' 
legal  services  to  or  on  behalf  of  persons 
whose  property  or  interests  in  property 
are  blocked  pursuant  to  §  594.201(a)  is 
authorized,  provided  that  all  receipts  of 
payment  of  professional  fees  and 
reimbursement  of  incurred  expenses 
must  be  specifically  licensed: 

(1)  Provision  of  legal  advice  and 
counseling  on  the  requirements  of  and 
compliance  with  the  laws  of  any 
jiuisdiction  within  the  United  States, 
provided  that  such  advice  and 
counseling  are  not  provided  to  facilitate 
transactions  in  violation  of  this  part; 

(2)  Representation  of  persons  when 
named  as  defendants  in  or  otherwise 
made  parties  to  domestic  U.S.  legal, 
arbitration,  or  administrative 
proceedings; 

(3)  Initiation  and  conduct  of  domestic 
U.S.  legal,  arbitration,  or  administrative 
proceedings  in  defense  of  property 
interests  subject  to  U.S.  jurisdiction; 

(4)  Representation  of  persons  before 
any  federal  or  state  agency  with  respect 
to  the  imposition,  administration,  or 
enforcement  of  U.S.  sanctions  against 
such  persons;  and 

(5)  Provision  of  legal  services  in  any 
other  context  in  which  prevailing  U.S. 
law  requires  access  to  legal  coimsel  at 
public  expense. 

(b)  The  provision  of  any  other  legal 
services  to  persons  whose  property  or 
interests  in  property  are  blocked 
pursuant  to  §  594.201(a),  not  otherwise 
authorized  in  this  part,  requires  the 
issuance  of  a  specific  license. 

(c)  Entry  into  a  settlement  agreement 
affecting  property  or  interests  in 
property  or  the  enforcement  of  any  lien, 
judgment,  arbitral  award,  decree,  or 
other  order  through  execution, 
garnishment,  or  other  judicial  process 
piuporting  to  transfer  or  otherwise  alter 
or  affect  property  or  interests  in 
property  blocked  pursuant  to    . 

§  594.201(a)  is  prohibited  except  to  the 
extent  otherwise  provided  by  law  or 
unless  specifically  licensed  in 
accordance  with  §  594.202(e).' 

§  594.507    Authorization  of  emergency 
medical  services. 

The  provision  of  nonscheduled 
emergency  medical  services  in  the 
United  States  to  persons  whose  property 
or  interests  in  property  are  blocked 
pursuant  to  §  594.201(a)  is  authorized, 
provided  that  all  receipt  of  payment  for 
such  services  must  be  specifically 
licensed. 

§594.508    Transactions  related  to 
telecommunications  authorized. 

All  transactions  ordinarily  incident  to 
the  receipt  or  transmission  of 


telecommimications  involving  persons 
whose  property  or  interests  in  property 
are  blocked  pursuant  to  §  594.201(a)  are 
authorized,  provided  that  any  payment 
owed  to  any  such  person  is  paid  into  a 
blocked  account  in  a  U.S.  financial 
institution.  This  section  does  not 
authorize  the  provision,  sale,  or  lease  to 
persons  whose  property  or  interests  in 
property  are  blocked  piu-suant  to 
§  594.201(a)  of  telecommimications 
equipment  or  technology;  nor  does  it 
authorize  the  provision,  sale,  or  leasing 
of  capacity  on  telecommunications 
transmission  facilities  (such  as  satellite 
or  terrestrial  network  connectivity). 

§  594.509    Transactions  related  to  mail 
authorized. 

All  transactions  by  U.S.  persons, 
including  payment  and  transfers  to 
common  carriers,  incident  to  the  receipt 
or  transmission  of  mail  between  a  U.S. 
person  and  a  person  whose  property  or 
interests  in  property  are  blocked 
pursuant  to  §  594.201(a)  are  authorized, 
provided  the  mail  is  limited  to  personal 
communications  not  involving  a  transfer 
of  anything  of  value  and  not  exceeding 
12  ounces  in  weight. 

Subpart  F— Reports 

§594.601     Records  and  reports. 

For  provisions  relating  to  requfred 
records  and  reports,  see  part  501, 
subpart  C,  of  this  chapter. 
Recordkeeping  and  reporting 
requirements  imposed  by  part  501  of 
this  chapter  with  respect  to  the 
prohibitions  contained  in  this  part  are 
considered  requirements  arising 
piusuant  to  this  part. 

Subpart  G— Penalties 

§594.701    Penalties. 

(a)  Attention  is  directed  to  section  206 
of  the  International  Emergency 
Economic  Powers  Act  (the  "Act")  (50 
U.S.C.  1705),  which  is  applicable  to 
violations  of  the  provisions  of  any 
license,  ruling,  regulation,  order, 
direction,  or  instruction  issued  by  or 
pursuant  to  the  direction  or 
authorization  of  the  Secretary  of  the 
Treasury  pursuant  to  this  part  or 
otherwise  imder  the  Act.  Section  206  of 
the  Act,  as  adjusted  by  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of 
1990  (Pub.  L.  101-410,  as  amended,  28 
U.S.C.  2461  note),  provides  that: 

(1)  A  civil  penalty  not  to  exceed 
$11,000  per  violation  may  be  imposed 
on  any  person  who  violates  or  attempts 
to  violate  any  license,  order,  or 
regulation  issued  under  the  Act; 

(2)  Whoever  willfully  violates  or 
willfully  attempts  to  violate  any  license, 
order,  or  regulation  issued  under  the 


Act,  upon  conviction,  shall  be  fined  not 
more  than  $50,000,  and  if  a  natural 
person,  may  also  be  imprisoned  for  not 
more  than  10  years;  and  any  officer, 
director,  or  agent  of  any  corporation 
who  knowingly  participates  in  such 
violation  may  be  punished  by  a  like 
fine,  imprisonment,  or  both. 

(b)  The  criminal  penalties  provided  in 
the  Act  are  subject  to  increase  pursuant 
to  18  U.S.C.  3571. 

(c)  Attention  is  directed  to  section  5 
of  the  United  Nations  Participation  Act 
(22  U.S.C.  287c(b)),  which  provides  that 
any  person  who  willfully  violates  or 
evades  or  attempts  to  violate  or  evade 
any  order,  rule,  or  regulation  issued  by 
the  President  pursuant  to  the  authority 
granted  in  that  section,  upon  conviction, 
^hall  be  fined  not  more  than  $10,000 
and,  if  a  natural  person,  may  also  be 
imprisoned  for  not  more  than  10  years; 
and  the  officer,  director,  oragent  of  any 
corporation  who  knowingly  participates 
in  such  violation  or  eveision  shall  be 
punished  by  a  like  fine,  imprisonment, 
or  both  and  any  property,  funds, 
securities,  papers,  or  other  articles  or 
documents,  or  any  vessel,  together  with 
her  tackle,  apparel,  fumitiu*,  and 
equipment,  or  vehicle,  or  aircraft, 
concerned  in  such  violation  shall  be 
forfeited  to  the  United  States.  The 
criminal  penalties  provided  in  the 
United  Nations  Participation  Act  are 
subject  to  increase  pursuant  to  18  U.S.C. 
3571. 

(d)  Attention  is  also  directed  to  18 
U.S.C.  1001,  which  provides  that 
whoever,  in  any  matter  within  the 
jurisdiction  of  the  executive,  legislative, 
or  judicial  branch  of  the  Government  of 
the  United  States,  knowingly  and 
willfully  falsifies,  conceals,  or  covers  up 
by  any  trick,  scheme,  or  device,  a 
material  fact,  or  makes  any  materially 
false,  fictitious,  or  fraudulent  statement 
or  representation  or  makes  or  uses  any 
false  writing  or  document  knowing  the 
same  to  qontain  any  materially  false, 
fictitious,  or  fraudulent  statement  or 
entry  shall  be  fined  under  title  18, 
United  States  Code,  or  imprisoned  not 
more  than  five  years,  or  both. 

(e)  Violations  of  this  part  may  also  be 
subject  to  relevant  provisions  of  other 
applicable  laws. 

f  594.702    Prepenalty  notice. 

(a)  When  required.  If  the  Director  of 
the  Office  of  Foreign  Assets  Control  has 
reasonable  cause  to  believe  that  there 
has  occiured  a  violation  of  any 
provision  of  this  part  or  a  violation  of 
the  provisions  of  any  license,  ruling, 
regulation,  order,  direction,  or 
instruction  issued  by  or  pursuant  to  the 
direction  or  authorization  of  the 
Secretary  of  the  Treasury  pursuant  to 
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this  part  or  otherwise  under  the 
hitemational  Emergency  Economic 
Powers  Act,  and  the  Director  determines 
that  further  proceedings  are  warranted, 
the  Director  shall  notify  the  alleged 
violator  of  the  agency's  intent  to  impose 
a  monetary  penalty  by  issuing  a 
prepenalty  notice.  The  prepenalty 
notice  shall  be  in  writing.  The 
prepenalty  notice  may  be  issued 
whether  or  not  another  agency  has  taken 
any  action  with  respect  to  the  matter. 

(b)  Contents  of  notice— [1)  Facts  of 
violation.  The  prepenalty  notice  shall 
describe  the  violation,  specify  the  laws 
and  regulations  allegedly  violated,  and 
state  the  amount  of  the  proposed 
monetary  penalty. 

(2)  Right  to  respond.  The  prepenalty 
notice  also  shall  inform  the  respondent 
of  the  respondent's  right  to  make  a 
written  presentation  within  the 
applicable  30-day  period  set  forth  in 
§  594.703  as  to  why  a  monetary  penalty 
should  not  be  imposed  or  why,  if 
imposed,  the  monetary  penalty  should 
be  in  a  lesser  amount  than  proposed. 

(c)  Informal  settlement  prior  to 
issuance  of  prepenalty  notice.  At  any 
time  prior  to  the  issuance  of  a 
prepenalty  notice,  an  alleged  violator 
may  request  in  writing  that,  for  a  period 
not  to  exceed  sixty  (60)  days,  the  agency 
withhold  issuance  of  the  prepenalty 
notice  for  the  exclusive  purpose  of 
effecting  settlement  of  the  agency's 
potential  civil  monetary  penalty  claims. 
In  the  event  the  Director  grants  the 
request,  xmder  terms  and  conditions 
within  his  discretion,  the  Office  of 
Foreign  Assets  Control  will  agree  to 
withhold  issuance  of  the  prepenalty 
notice  for  a  period  not  to  exceed  60  days 
and  will  enter  into  settlement 
negotiations  of  the  potential  civil 
monetary  penalty  claim. 

§  594.703    Response  to  prepenalty  notice; 
informal  settlement. 

(a)  Deadline  for  response.  The 
respondent  may  submit  a  response  to 
the  prep>enalty  notice  within  the 
applicable  30-day  period  set  forth  in 
this  paragraph.  The  Director  may  grant, 
at  his  discretion,  an  extension  of  time  in 
which  to  submit  a  response  to  the 
prepenalty  notice.  The  failure  to  submit 
a  response  within  the  applicable  time 
period  set  forth  in  this  paragraph  shall 
be  deemed  to  be  a  waiver  of  the  right  to 
respond. 

(1)  Computation  of  time  for  response. 
A  response  to  the  prepenalty  notice 
must  be  postmarked  or  date-stamped  by 
the  U.S.  Postal  Service  (or  foreign  postal 
service,  if  mailed  abroad)  or  courier 
service  provider  (if  transmitted  to  OFAC 
by  courier)  on  or  before  the  30th  day 
after  the  postmark  date  on  the  envelope 


in  which  the  prepenalty  notice  was 
mailed.  If  the  respondent  refused 
delivery  or  otherwise  avoided  receipt  of 
the  prepenalty  notice,  a  response  must 
be  postmarked  or  date-stamped  on  or 
before  the  30th  day  after  the  date  on  the 
stamped  postal  receipt  maintained  at 
the  Office  of  Foreign  Assets  Control.  If 
the  prepenalty  notice  was  personally 
delivered  to  the  respondent  by  a  non- 
U.S.  Postal  Service  agent  authorized  by 
the  Director,  a  response  must  be 
postmarked  or  date-stamped  on  or 
before  the  30th  day  after  the  date  of 
delivery. 

(2)  Extensions  of  time  for  response.  If 
a  due  date  falls  on  a  federal  holiday  or 
weekend,  that  due  date  is  extended  to 
include  the  following  business  day.  Any 
other  extensions  of  time  will  be  granted, 
at  the  Director's  discretion,  only  upon 
the  respondent's  speciBc  request  to  the 
Office  of  Foreign  Assets  Control. 

(b)  Form  ana  method  of  response.  The 
response  must  be  submitted  in  writing 
and  may  be  handwritten  or  typed.  The 
response  need  not  be  in  any  particular 
form.  A  copy  of  the  written  response 
may  be  sent  by  facsimile,  but  the 
original  also  must  be  sent  to  the  Office 
of  Foreign  Assets  Control  Civil  Penalties 
Division  by  mail  or  courier  and  must  be 
postmarked  or  date-stamped,  in 
accordance  with  paragraph  (a)  of  this 
section. 

(c)  Contents  of  response.  A  written 
response  must  contain  information 
sufficient  to  indicate  that  it  is  in 
response  to  the  prepenalty  notice. 

(1)  A  written  response  must  include 
the  respondent's  full  name,  address, 
telephone  number,  and  facsimile 
number,  if  available,  or  those  of  the 
representative  of  the  respondent. 

(2)  A  written  response  should  either 
admit  or  deny  each  specific  violation 
alleged  in  the  prepenalty  notice  and  also 
state  if  the  respondent  has  no 
knowledge  of  a  particular  violation.  If 
the  written  response  fails  to  address  any 
specific  violation  alleged  in  the 
prepenalty  notice,  that  alleged  violation 
shall  be  deemed  to  be  admitted. 

(3)  A  written  response  should  include 
any  information  in  defense,  evidence  in 
support  of  an  asserted  defense,  or  other 
factors  that  the  respondent  requests  the 
Office  of  Foreign  Assets  Control  to 
consider.  Any  defense  or  explanation 
previously  made  to  the  Office  of  Foreign 
Assets  Control  or  any  other  agency  must 
be  repeated  in  the  written  response.  Any 
defense  not  raised  in  the  written 
response  will  be  considered  waived. 
The  written  response  also  should  set 
forth  the  reasons  why  the  respondent 
believes  the  penalty  should  not  be 
imposed  or  why,  if  imposed,  it  should 
be  in  a  lesser  amount  than  proposed. 


(d)  Default.  If  the  respondent  elects 
not  to  submit  a  written  response  within 
the  time  limit  set  forth  in  paragraph  (a) 
of  this  section,  the  Office  of  Foreign 
Assets  Control  will  conclude  that  the 
respondent  has  decided  not  to  respond 
to  the  prepenalty  notice.  The  agency 
generally  will  then  issue  a  written 
penalty  notice  imposing  the  penalty 
proposed  in  the  prepenalty  notice. 

(e)  Informal  settlement.  In  addition  to 
or  as  an  alternative  to  a  written  response 
to  a  prepenalty  notice,  the  respondent  or 
respondent's  representative  may  contact 
the  Office  of  Foreign  Assets  Control  as 
advised  in  the  prepenalty  notice  to 
propose  the  settlement  of  allegations 
contained  in  the  prepenalty  notice  and 
related  matters.  However,  the 
requirements  set  forth  in  paragraph  (f)  of 
this  section  as  to  oral  communication  by 
the  representative  must  first  be  fulfilled. 
In  the  event  of  settlement  at  the 
prepenalty  stage,  the  claim  proposed  in 
the  prepenalty  notice  will  be 
withdrawn,  the  respondent  will  not  be 
required  to  take  a  written  position  on 
allegations  contained  in  the  prepenalty 
notice,  and  the  Office  of  Foreign  Assets 
Control  will  make  no  final 
determination  as  to  whether  a  violation 
occurred.  The  amount  accepted  in 
settlement  of  allegations  in  a  prepenalty 
notice  may  vary  from  the  civil  penalty 
that  might  finally  be  imposed  in  the 
event  of  a  formal  determination  of 
violation.  In  the  event  no  settlement  is 
reached,  the  time  limit  s(>ecified  in 
paragraph  (a)  of  this  section  for  written 
response  to  the  prepenalty  notice  will 
remain  in  effect  unless  additional  time 

is  granted  by  the  Office  of  Foreign 
Assets  Control. 

(f)  Representation.  A  representative  of 
the  respondent  may  act  on  behalf  of  the 
respondent,  but  any  oral 
communication  with  the  Office  of 
Foreign  Assets  Control  prior  to  a  written 
submission  regarding  the  specific 
allegations  contained  in  the  prepenalty 
notice  must  be  preceded  by  a  written 
letter  of  representation,  unless  the 
prepenalty  notice  was  served  upon  the 
respondent  in  care  of  the  representative. 

§  594.704    Penalty  Imposition  or 
withdrawal. 

(a)  No  violation.  If,  after  considering 
any  response  to  the  prepenalty  notice 
and  any  relevant  facts,  the  Director  of 
the  Office  of  Foreign  Assets  Control 
determines  that  there  was  no  violation 
by  the  respondent  named  in  the 
prepenalty  notice,  the  Director  shall 
notify  the  respondent  in  writing  of  that 
determination  and  of  the  cancellation  of 
the  proposed  monetary  penalty. 

(b)  Violation.  (1)  If,  after  considering 
any  written  response  to  the  prepenalty 
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notice,  or  default  in  the  submission  of 
a  written  response,  and  any  relevant 
facts,  the  Director  of  the  Office  of 
Foreign  Assets  Control  determines  that 
there  was  a  violation  by  the  respondent 
named  in  the  prepenalty  notice,  the 
Director  is  authorized  to  issue  a  written 
penalty  notice  to  the  respondent  of  the 
determination  of  the  violation  and  the 
imposition  of  the  monetary  penalty. 

(2)  The  penalty  notice  shall  inform 
the  respondent  that  payment  or 
arrangement  for  installment  payment  of 
the  assessed  penalty  must  be  made 
within  30  days  of  the  date  of  mailing  of 
the  penalty  notice  by  the  Office  of 
Foreign  Assets  Control. 

(3)  The  penalty  notice  shall  inform 
the  respondent  of  the  requirement  to 
furnish  the  respondent's  taxpayer 
identification  number  pursuant  to  31 
U.S.C.  7701  and  that  such  number  will 
be  used  for  purposes  of  collecting  and 
reporting  on  any  delinquent  penalty 
amount. 

(4)  The  issuance  of  the  penalty  notice 
finding  a  violation  and  imposing  a 
monetary  penalty  shall  constitute  final 
agency  action.  The  respondent  has  the 
right  to  seek  judicial  review  of  that  final 
agency  action  in  a  federal  district  court. 


§594.705    Administrative  collection; 
referral  to  United  States  Department  of 
Justice. 

In  the  event  that  the  respondent  does 
not  pay  the  penalty  imposed  piusuant  to 
this  part  or  make  payment  arrangements 
acceptable  to  the  Director  of  the  Office 
of  Foreign  Assets  Control  within  30 
days  of  the  date  of  mailing  of  the 
penalty  notice,  the  matter  may  be 
referred  for  administrative  collection 
measures  by  the  Department  of  the 
Treasury  or  to  the  United  States 
Department  of  Justice  for  appropriate 
action  to  recover  the  penalty  in  a  civil 
suit  in  a  federal  district  court. 

Subpart  H— Procedures 

§594.801    Procedures. 

For  license  application  procediues 
and  procedures  relating  to  amendments, 
modifications,  or  revocations  of 
licenses;  administrative  decisions; 
rulemaking;  and  requests  for  documents 
pursuant  to  the  Freedom  of  Information 
and  Privacy  Acts  (5  U.S.C.  552  and 
552a),  see  part  501,  subpart  D,  of  this 
chapter. 

§  594.802    Delegation  by  the  Secretary  of 
the  Treasury. 

Any  action  that  the  Secretary  of  the 
Treasury  is  authorized  to  take  pursuant 
to  Executive  Order  13224  of  September 
23,  2001  (66  FR  49079,  September  25, 
2001),  and  any  further  Executive  orders 


relating  to  the  national  emergency 
declared  therein,  may  be  taken  by  the 
Director  of  the  Office  of  Foreign  Assets 
Control  or  by  any  other  person  to  whom 
the  Secretary  of  the  Treasury  has 
delegated  authority  so  to  act. 

Subpart  I— Paperwork  Reduction  Act 
§  594.901    Paperwork  Reduction  Act  notice. 

For  approval  by  the  Office  of 
Management  and  Budget  ("0MB") 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507)  of  information 
collections  relating  to  recordkeeping 
and  reporting  requirements,  licensing 
procedures  (including  those  pursuant  to 
statements  of  licensing  policy),  and 
other  procedures,  see  501.901  of  this 
chapter.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information- 
unless  it  displays  a  valid  control 
number  assigned  by  OMB. 

Dated:  May  13, 2003.  .  "^ 

R.  Richard  Newcomb, 

Director.  Office  of  Foreign  Assets  Control. 

Approved;  May  22.  2003. 

Juan  C.  Zarate, 

Deputy  Assistant  Secretary  (Terrorist 
Financing  and  Financial  Crimes).  Department 
of  the  Treasury. 

[FR  Doc.  03-14251  Filed  6-3-03;  8:50  am) 
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DEPARTMENT  OF  AGRICULTURE 
Food  Sataty  and  Inspection  Service 

9CFRPart430 

[Dodwt  No.  97-01 3F] 
RIN  0583-AC46 

Control  of  Listeria  monocytogenes  in 
Ready-to-Eat  Meat  and  Poultry 
Products 

agency:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Interim  final  rule. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
its  regulations  to  require  that  official 
establishments  that  produce  certain 
ready-to-eat  (RTE)  meat  and  poultry 
products  prevent  product  adulteration 
by  the  paUiogenic  environmental 
contaminant  Listeria  monocytogenes.  In 
particular,  under  these  regulations, 
establishments  that  produce  RTE  meat 
and  poultry  products  that  are  exposed  to 
the  environment  after  lethality 
treatments  and  that  support  the  growth 
of  L.  monocytogenes  will  be  required  to 
have,  in  their  hazard  analysis  and 
critical  control  point  (HACCP)  plans,  or 
in  their  sanitation  standard  operating 
procedures  or  other  prerequisite 
programs,  controls  that  prevent  product 
adulteration  by  L.  monocytogenes.  The 
establishments  must  share  with  FSIS 
data  and  information  relevant  to  their 
controls  for  L.  monocytogenes.  The 
establishments  also  must  furnish  FSIS 
with  information  on  the  production 
volume  of  products  affected  by  the 
regulations.  The  establishments  may 
make  claims  on  the  labels  of  their  RTE 
products  regarding  the  processes  they 
use  to  eliminate  or  reduce  L. 
monocytogenes  or  suppress  or  limit  its 
growth  in  the  products. 
DATES:  This  interim  final  rule  is 
effective  on  October  6,  2003. 

Comments  on  the  information 
presented  under  "Paperwork  Reduction 
Act"  must  be  received  by  August  5, 
2003. 

Recognizing,  however,  that  some 
approaches  to  L.  monocytogenes  control 
set  out  in  this  interim  final  rule  are 
novel,  FSIS  will  accept  comments  on 
the  rule  until  December  8.  2004,  for  the 
purpose  of  reviewing  and  evaluating  the 
effectiveness  of  these  approaches. 
ADDRESSES:  One  original  and  two  copies 
of  each  comment  should  be  sent  to  FSIS 
Docket  #97-01 3F,  U.S.  Department  of 
Agriculture,  Food  Safety  and  Inspection 
Service,  Room  102  Cotton  Annex,  300 
12th  Street,  SW.,  Washington,  DC 
20250-3700.  Comments  will  be 


available  for  public  inspection  in  the 
Docket  Clerk's  Office  between  8:30  and 
4:30  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  L.  Engeljohn,  Ph.D.,  Acting 
Assistant  Deputy  Administrator,  Policy 
Analysis  and  Formulation,  Office  of 
Policy,  Program  Development,  and 
Evaluation,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agricultiu^ 
(202)  205-0495.  Copies  of  references 
cited  in  this  document  are  available  in 
the  FSIS  Docket  Clerk's  Office,  Room 
102,  Cotton  Annex,  300  12th  Street, 
SW.,  Washington  DC  20250-3700.  The 
Office  is  open  8:30  a.m.  to  4:30  p.m., 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION: 
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I.  Background 

The  Food  Safety  and  Inspection 
Service  (FSIS)  administers  the  Federal 
Meat  Inspection  Act  (FMIA;  21  U.S.C. 
601  et  seq.)  and  the  Poultry  Products 
Inspection  Act  (PPIA;  21  U.S.C.  451  et 
seq.)  to  ensure  that  meat,  poultry,  and 
egg  products  prepared  for  distribution 
in  commerce  are  wholesome,  not 
adulterated,  and  properly  marked, 
labeled,  and  packaged.  The  FMIA  and 
PPIA  prohibit  anyone  fi^m  selling, 
transporting,  offering  for  sale  or 


transportation,  or  receiving  for 
transportation  in  commerce,  any 
adulterated  or  misbranded  meat  or 
poultry  product  (21  U.S.C.  610,  458). 

Under  the  Acts,  a  meaf  or  poultry 
product  is  adulterated  if,  among  other 
circumstances,  it  bears  or  contains  any 
poisonous  or  deleterious  substance  that 
may  render  it  injurious  to  health  (21 
U.S.C.  601(m)(l),  453(g)(1));  if  it  is  for 
any  reason  unsound,  unhealthful, 
unwholesome,  or  unfit  for  human  food 
(21  U.S.C.  601(mM3),  453(g)(3);  or  if  it 
has  been  prepared,  packed,  or  held 
under  insanitary  conditions  whereby  it 
may  have  been  rendered  injurious  to 
health  (21  U.S.C.  601(m)(4),  453(g)(4). 
Such  a  product  is  misbranded  if,  among 
other  circiunstances,  it  fails  to  bear 
directly  or  on  its  container  the  official 
inspection  legend  [e.g.,  for  meat 
products,  "U.S.  Inspected  and  Passed" 
plus  the  official  establishmeiit  number) 
prescribed  in  the  regulations  (21  U.S.C. 
601(n)(12),  453(h)(12)).  The  Acts  require 
FSIS  to  carry  out  an  inspection  of  meat, 
meat  food  products,  and  poultry 
products  to  ensure  that  the  products  are 
not  adulterated  (21  U.S.C.  606,  455),  and 
if  the  products  are  found  upon 
inspection  to  be  not  adulterated,  they 
must  bear  directly  or  on  their  containers 
the  official  inspection  legend  (21  U.S.C. 
606,  607,  457). 

The  Acts  give  FSIS  broad  authority  to 
promulgate  such  rules  and  regulations 
as  are  necessary  to  carry  out  the  Acts  (21 
U.S.C.  621,  463).  The  Acts  require  FSIS 
to  prescribe  rules  and  regulations 
governing  the  sanitary  conditions  under 
which  the  establishments  that  produce 
these  products  are  to  be  operated  (21 
U.S.C.  608,  456). 

On  February  27,  2001,  FSIS  proposed 
(66  FR  12589)  to  establish  several  new 
requirements  for  the  processing  of 
ready-to-eat  (RTE)  and  other  meat  and 
poultry  products.  The  Agency  proposed 
food  safety  performance  standards  for 
all  RTE  and  all  partially  heat-treated 
meat  and  poultry  products.  The 
proposed  performance  standards  set 
both  levels  of  pathogen  reduction  and 
limits  on  pathogen  growth  that  official 
meat  and  poultry  establishments  must 
achieve  in  order  to  produce  products 
that  are  not  adulterated.  FSIS  also 
proposed  to  allow  the  use  of 
customized,  plant-specific  processing 
procedures  and  to  eliminate  its 
regulations  that  require  that  both  RTE 
and  not-ready-to  eat  pork  and  products 
containing  pork  be  treated  to  destroy 
trichina  [Trichinella  spiralis). 

Finally,  FSIS  proposed  environmental 
testing  requirements  intended  to  verify 
measures  to  reduce  the  incidence  of  L. 
monocytogenes  in  RTE  meat  and  poultry 
products.  Specifically,  FSIS  proposed  to 


require  establishments  that  produce 
RTT  meat  and  poultry  products  to  test 
food  contact  surfaces  for  Listeria  species 
to  verify  that  establishments  were 
controlling  the  presence  of  L. 
monocytogenes  within  their  processing 
environments.  Under  the  proposal, 
establishments  that  developed  and 
implemented  HACCP  controls  for  L. 
monocytogenes  would  be  exempt  from 
these  testing  requirements  because  the 
HACCP  regulations  require  on-going 
monitoring  and  verification  to 
demonstrate  that  the  food  safety  system 
is  working. 

In  this  interim  final  rule,  FSIS  is 
amending  its  regulations  only  in  regard 
to  the  control  of  L.  monocytogenes  in 
RTE  products.  FSIS  plans  to  address  the 
other  proposed  provisions  in  future 
Federal  Register  publications.  In  view 
of  recent  outbreaks  of  foodbome 
listeriosis,  as  well  as  recent  recalls  of 
meat  and  poultry  products  adulterated 
by  L.  monocytogenes,  the  Agency  has 
decided  to  adopt  these  regulations 
before  completing  action  on  the  other 
provisions  of  the  proposal. 

n.  Listeria  monocytogenes 

L.  monocytogenes  is  a  pathogenic 
bacterium  found  in  the  environment 
[e.g.,  in  soil,  water,  and  vegetation  and 
on  the  siui^aces  of  equipment,  floors, 
and  walls)  and  is  often  carried  by 
healthy  animals  (including  humans).  L. 
monocytogenes  is  spread  very  easily  by 
direct  food  contact  with  a  contciminated 
surface,  and  it  can  survive  and  grow  in 
a  refrigerated,  packaged  RTE  product. 

L.  monocytogenes  grows  imder  low- 
oxygen  conditions  and  at  low 
refrigeration  temperatures  and  survives 
for  long  periods  of  time  in  the 
environment,  on  foods,  in  processing 
plants,  and  in  household  refrigerators. 
Although  frequently  present  in  raw 
foods  of  both  plant  and  animal  origin, 
it  also  can  be  present  in  cooked  foods 
because  of  post-processing 
contamination.  Consumption  of  food 
contaminated  with  L.  monocytogenes 
can  cause  listeriosis.  Listeriosis  is  a 
potentially  fatal  disease  in  newborns, 
the  elderly,  and  persons  with  weakened 
immune  systems,  such  as  those  with 
chronic  disease  or  human 
immunodeficiency  virus  (HIV)  infection 
or  those  taking  chemotherapy  for 
cancer.  Listeriosis  is  also  a  major 
concern  in  pregnant  women.  Even 
though  symptoms  may  be  relatively 
mild  in  the  mother,  the  illness  can  be 
transmitted  to  the  fetus,  causing  illness 
or  fetal  death. 

Each  year,  according  to  the  Centers  for 
Disease  Control  and  Prevention  (CDC)^ 
L.  monocytogenes  causes  an  estimated 
2,493  cases  of  listeriosis.  Of  these,  2,298 


persons  are  hospitalized,  and  499 
persons  die.  The  case-fatality  rate  is 
high  across  the  whole  population — 20 
deaths  per  100  cases  of  illness. 
Epidemiologic  surveillance  data  show 
that  the  case-fatality  rate  varies  by  age, 
with  a  higher  case-fatality  rate  among 
newborns  and  the  elderly.' 

L.  monocytogenes  is  one  of  several 
foodbome  pathogens  that  have  been  a 
special  focus  of  public  health  strategies, 
such  as  Healthy  People  2010.  Organized 
by  the  Department  of  Health  and  Human 
Services  (HHS),  Healthy  People  2010  is 
a  comprehensive,  nationwide  health 
promotion  and  disease  prevention 
agenda  for  increasing  the  quality  and 
years  of  healthy  life.  The  food  safety 
objectives  of  Healthy  People  2010 
include  infection  reduction  targets  for 
pathogens  of  concern.  The  2010  target 
for  L.  monocytogenes  is  to  reduce  by  50 
percent  the  rate  of  illnesses  below  the 
20ai  level  of  0.5  cases  per  100,000 
population. 

A  number  of  factors  can  cause  or 
contribute  to  L.  monocytogenes 
contamination  of  RTE  meat  and  poultry 
products  in  a  meat  or  poultry  "processing 
establishment.  First,  if  the  pathogen  is 
already  present  in  product  ingredients, 
a  processing  error,  such  as  incorrect 
formulation  or  inadequate  processing 
time  or  temperature,  can  result  in  the 
production  of  products  containing  live 
organisms.  Second,  a  product  that  has 
undergone  a  successful  lethality 
treatment  can  be  contaminated  by 
biofilms  on  food-contact  surfaces  of 
equipment  used  for  processing, 
handling,  or  packaging  the  product.  The 
product  can  also  be  exposed  to 
environmental  contamination  or  cross- 
contamination  in  the  post-lethality 
processing  environment.  One  cause  of 
cross-contamination  can  be  plant 
construction  in  the  post-lethality  area  of 
the  establishment,  unless  precautions 
are  taken  to  protect  the  products  during 
the  period  of  construction.  Serious 
outbreaks  of  listeriosis  have  occiured 
because  of  the  failure  to  take  such 
precautions  during  facilities 
construction  or  remodeling. 

Additional  causes  of  contamination  or 
cross  contamination  can  be  poor 
facilities  design  or  plant  equipment 
layout.  Cross-contamination  can  occur  if 
the  flow  paths  of  raw  product  and 
finished  products  cross  or  if  vehicle  or 
personnel  traffic  from  outside  the  plant 
or  from  a  raw-product  area  of  the  plant 
enters  an  area  where  exposed  finished 
products  are  handled.  Contamination  or 
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cross-contamination  also  can  occur  if 
processing  equipment  has  not  been 
designed  for  easy  cleaning,  or  if 
equipment  or  facilities  have  hard-to- 
reach  niches  that  can  harbor  L. 
monocytogenes  or  other  pathogens. 

m.  Events  Leading  Up  to  the  Proposed 
Rule 

Outbreaks  and  Recalls 

During  the  1980's,  L.  monocytogenes 
began  to  emerge  as  a  problem  in 
processed  meat  and  poultry  products. 
FSIS  and  FDA  worked  with-  processing 
plants  to  improve  their  procedures  and 
emphasized  a  "zero  tolerance" — no 
detectable  levels  of  viable  pathogens — 
for  the  organism  in  RTE  products. 
Between  1989  and  1993,  the  rate  of 
illness  from  L.  monocytogenes  declined 
44  percent. 

In  the  fall  of  1998,  State  health 
departments  and  the  CDC  investigated 
an  outbreak  of  foodbome  illness  in 
which  hotdogs  and,  possibly  deli 
(luncheon)  meats,  were  implicated.  CDC 
and  FSIS  investigators  isolated  the 
outbreak  strain,  a  strain  of  L. 
monocytogenes,  from  an  opened  and 
previously  imopened  package  of 
hotdogs  manufactured  by  a  single  plant. 
CDC  eventually  reported  101  illnesses, 
15  adult  deaths,  and  6  stillbirths  or 
miscarriages  associated  with  the 
outbreak. 

Another  outbreak  of  listeriosis 
occurred  between  May  and  December 
2000  and  was  spread  over  10  States. 
CDC  linked  a  strain  of  L.  monocytogenes 
to  29  illnesses — 8  perinatal  and  21  non- 
perinatal — resulting  in  4  deaths  and  3  in 
miscarriages  or  stillbirths.  Subtyping  by 
pulsed-field  gel  electrophoresis  (PFGE) 
showed  the  L.  monocytogenes  strains  to 
be  indistinguishable  from  one  another^ 

The  outbreak  was  linked  to  eating 
turkey  deli  meat.  Thirteen  stores  and 
delicatessens  where  patients  reported 
purchasing  tiu'key  meat  obtaincld  their 
tiu-key  meat  from  at  least  27  federally 
inspected  establishments.  Two 
establishments  were  linked  to  10  of  11 
patients.  FSIS  traced  the  implicated 
turkey  meat  to  a  Texas  poultry 
processor. 

1999  Reassessment  Notice 

In  1999,  with  the  emergence  of  an 
especially  virulent  strain  of  L. 
monocytogenes,  the  Agency  concluded 
that  many  establishments  shoidd 
reassess  their  HACCP  plans.  FSIS 
published  in  the  Federal  Register  a 
Notice  (64  FR  28351;  May  26.  1999) 
advising  manufactiuers  of  RTE  meat  and 
poultry  products  of  the  need  to  reassess 
their  HACCP  plans  to  ensure  that  the 
plans  were,  in  fact,  adequately 
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addressing  L.  monocytogenes.  If  the 
reassessment  revealed  that  L. 
monocytogenes  was  a  hazard  reasonably 
likely  to  occur  in  an  establishment's 
production  process,  the  establishment 
would  have  to  address  the  hazard  in  its 
HACCP  plan. 

The  same  month,  FDA  and  FSIS 
announced  plans  to  conduct  a 
quantitative  microbial  risk  assessment 
to  determine  the  extent  of  consumer 
exposure  to  foodbome  L. 
monocytogenes  in  RTE  foods  (64  FR 
24661.  May  7,  1999). 

FSIS  Action  Plan 

A  May  5,  2000,  Presidential  directive 
on  L.  monocytogenes  in  RTE  foods 
revised  the  Healthy  People  2010  target 
date  for  reducing  illnesses  caused  by  the 
pathogen  up  to  2005  and  set  other 
objectives.  HHS  and  USDA  responded 
to  this  directive  with  an  eight-point 
action  plan  providing  for  consumer, 
health-care  provider,  and  industry 
education;  redirection  of  enforcement 
strategies,  including  increased  microbial 
sampling;  enhanced  disease 
surveillance;  coordinated  research 
activities;  and  proposing  new 
regulations.  For  its  part,  FSIS 
announced  its  intention  to  publish  a 
proposed  rule  that  would,  among  other 
things,  require  establishments  to 
conduct  environmental  testing  for 
Listeria  species  in  order  to  verify  the 
effectiveness  of  their  sanitation  standard 
operating  procedures  (Sanitation  SOPs). 

FDA/FSIS  Draft  Risk  Ranking 

FDA  and  FSIS  made  public  a 
preliminary  draft  of  a  risk  ranking  in 
January  2001  (66  FR  5515;  January  19, 
2001).  The  risk  ranking  (see  http:// 
www.foodsafety.gov/dms/lmrisk.htmI) 
estimated  the  relative  risks  of  serious 
illness  and  death  from  listeriosis  that 
may  be  associated  with  consumption  of 
different  types  of  RTE  foods.  The  risk 
ranking  did  not  cover  listerial 
gastroenteritis,  a  less  serious  infection 
with  mild  flu-like  symptoms.  The  risk 
ranking  (1)  estimated  the  potential  level 
of  exposure  of  three  age-based  U.S. 
population  groups  to  L.  monocytogenes 
contaminated  foods  in  20  food 
categories  and  (2)  related  this  exposure 
to  public  health  consequences.  The  food 
categories  studied  included  foods  with 
a  history  of  L.  monocytogenes 
contamination.  The  models  used  in  the 
risk  ranking  provided  a  means  of 
predicting  the  likelihood  that  severe 
illness  or  death  will  result  from 
consuming  foods  contaminated  with 
this  pathogen.  Estimates  were  made  of 
the  relative  risks  posed  by  the  food 
categories,  but  the  risk  ranking  did  not 
predict  the  precise  public  health 


consequences  attributable  to  any 
particular  contaminated  food. 

The  foods  considered  in  this  risk 
ranking  were  RTE  foods  that  are 
generally  eaten  without  being  cooked 
(e.g.,  cheese)  or  are  typically  reheated 
(e.g.,  frankfurters)  before  consiunption. 
The  main  categories  considered  were 
seafood,  produce,  dairy,  meat,  and 
combination  foods.  The  population 
groups  evaluated  were:  (1)  perinatal, 
including  fetuses  and  neonates  from  16 
weeks  af^er  fertilization  to  30  days 
postpartum.  These  are  pregnancy- 
associated  cases  where  exposure  occurs 
most  often  in  utero  as  a  result  of 
foodbome  L.  monocytogenes  infections 
of  the  mothers  during  pregnancy  and 
may  result  in  spontaneous  abortions, 
stillbirths,  and  neonatal  infections;  (2) 
elderly,  that  is,  individuals  who  are  60 
or  more  years  of  age;  and  (3)  the 
intermediate-age  group,  including  the 
remaining  population,  both  healthy 
individuals  (with  very  low  risk  of  severe 
illness  or  death  from  L.  monocytogenes) 
and  certain  susceptible  population 
groups. 

The  population  groups  included 
individuals  with  increased 
susceptibility  to  listeriosis,  such  as 
acquired  immune  deficiency  syndrome 
(AIDS)  patients  or  individuals  taking 
drugs  that  suppress  the  immune  systems 
(e.g.,  cancer  or  transplant  drugs). 
Individuals  within  these  susceptible 
population  groups  account  for  most  of 
the  cases  of  listeriosis  within  the 
intermediate-age  group.  The  risk 
ranking  focused  on  the  overall  burden  of 
listeriosis  on  public  health  and  includes 
the  occiurence  of  both  sporadic 
illnesses  (i.e.,  illnesses  not  associated 
with  a  documented  outbreak)  and 
outbreak  illnesses. 

The  results  of  the  risk  ranking 
indicated  that  certain  RTE  meat  and 
poultry  products  presented  a  relatively 
moderate  to  high  risk  for  listeriosis. 
These  included  pates  and  meat  spreads, 
deli  meats,  hotdogs,  and  deli  salads 
containing  meat  or  poultry  products. 
Further,  there  was  a  significant 
opportunity  for  recontamination  of  RTE 
meat  and  poultry  products  in  the 
processing  establishment. 

IV.  Proposed  Rule  Provisions  on  L. 
monocytogenes 

The  Agency  concluded  that  many 
establishments  were  not  effectively 
implementing  HACCP  plans  and 
Sanitation  SOPs  to  prevent  L. 
monocytogenes  from  contaminating  the 
RTE  product  in  the  post-lethality 
processing  environment.  The  Agency 
therefore  resolved  to  proceed  to 
rulemaking  to  correct  the  problem.  In 
February  2001,  FSIS  issued  a  proposed 


rule  that  would  require  that 
establishments  that  product  post- 
lethality  exposed  RTE  meat  or  poultry 
products  conduct  testing  of  food  contact 
surfaces  for  Listeria  species  in  areas  of 
the  establishments  into  which  the 
products  are  routed  after  undergoing 
lethality  treatment  and  before  final 
product  packaging.  All  establishments 
would  be  required  to  do  this  unless  they 
had  incorporated  one  or  more  controls 
validated  to  prevent,  reduce  to  an 
acceptable  level,  or  eliminate  the  L. 
monocytogenes  from  their  products  into 
tiieir  HACCP  systems. 

The  proposed  testing  was  intended  to 
verify  that  the  establishment's 
Sanitation  SOP  was  preventing  direct 
product  contamination  by  L. 
monocytogenes  after  the  products  had 
undergone  a  lethality  treatment.  FSIS 
recognized  that  there  is  a  significant  risk 
for  RTE  meat  and  poultry  products  to 
become  re-contaminated  by  L. 
monocytogenes  if  they  came  into  contact 
with  the  pathogen,  and  that  testing  was 
necessary  to  verify  that  the  procedures 
conducted  under  the  Sanitation  SOP 
had  killed  or  eliminated  the  pathogen. 

Under  the  proposal,  if  an 
establishment  found  that  a  food  contact 
surface  had  tested  positive  for  Listeria 
species,  the  establishment  would  have 
to  take  the  corrective  action  necessary  to 
properly  clean  the  surfaces  and  to 
prevent  product  that  may  have  become 
contaminated  through  contact  with  the 
siuiace  from  entering  commerce. 

Under  the  proposal,  an  establishment 
that  had  identified  L.  monocytogenes  as 
a  hazard  reasonably  likely  to  occur  in  its 
HACCP  plan,  and  that  had  established 
CCPs  for  L.  monocytogenes,  was  exempt 
from  the  proposed  mandatory  testing 
frequency  requirement  because  HACCP 
regulations  already  require  monitoring 
and  verification,  including  testing 
frequency,  as  validated  in  the  HACCP 
plan.  An  establishment  that  did  not 
explicitly  identify  L.  monocytogenes  as 
a  hazard  reasonably  likely  to  occur,  but 
whose  HACCP  controls  for  biological 
hazards  effectively  prevented, 
eliminated,  or  reduced  product 
contamination  by  the  pathogen,  would 
have  had  to  make  only  minor 
amendments  in  its  HACCP  plan  and 
supporting  documentation  to  reflect  that 
L.  monocytogenes  had  been  identified  as 
a  hazard  addressed  by  the  HACCP  plan. 
In  any  case,  if  HACCP  controls  were 
implemented,  the  establishment  would 
have  to  develop  and  validate  the 
monitoring  and  verification  procedures 
used  to  document  the  on-going 
effectiveness  of  the  system.  FSIS  did  not 
specify  minimum  monitoring  and 
verification  requirements  for  these 
processors. 


The  Agency  has  made  it  clear  that,  in 
its  view,  contamination  with  L. 
monocytogenes  is  a  hazard  reasonably 
likely  to  occur  in  all  RTE  meat  and 
poultry  products  that  are  exposed  to  the 
processing  environment  post-lethality. 
Significant  concerns  about  such 
contamination  imderlay  the  Agency's 
M&y  26, 1999,  Federal  Register  Notice 
advising  manufactiu^rs  of  RTE  meat  and 
poultry  products  of  the  need  to  reassess 
their  HACCP  plans  to  determine 
whether  the  plans  were  appropriately 
addressing  L.  monocytogenes.  In  the 
proposal,  however,  the  Agency 
acknowledged  that,  even  though  L. 
monocytogenes  was  a  significant 
concern  in  RTE  products,  it  may  not  be 
necessary  to  address  this  pathogen  in 
the  HACCP  plan  itself.  FSIS 
acknowledged  that  this  pathogen  may 
be  present  but  not  necessarily  likely  to 
occiu-  because  the  establishment  had 
measures  in  place,  such  as  Sanitation 
SOPs,  that  effectively  prevented 
contamination  by  the  pathogen  in  the 
food  processing  environment.  An 
establishment  might  have  incorporated 
the  controls  in  its  Sanitation  SOP  and 
thereby  prevented  the  pathogen  from 
posing  a  contamination  hazard  in  the 
processing  environment. 

Consequentiy,  to  verify  that  such 
plants  were  effectively  preventing 
environmental  contamination,  FSIS 
proposed  to  require  that  establishments 
without  HACCP  controls  for  L 
monocytogenes  test  food  contact 
surfaces  for  Listeria  species  at  a 
frequency  that  was  based  on  the  relative 
size  of  the  establishments.  FSIS 
proposed  that  large  establishments 
subject  to  the  requirement  conduct  at 
least  fovu  such  tests  per  line  per  month; 
small  establishments  at  least  two  per 
line  per  month;  and  very  small 
establishments  at  least  once  per  line  per 
month.  A  large  establishment  was  one 
employing  more  than  500  employees;  a 
small  establishment  from  10  to  499 
employees;  and  a  very  small 
establishment  one  employing  fewer  than 
10  employees  and  grossing  less  than 
$2.5  million  in  sales.  These  are  the  same 
size  criteria  the  Agency  had  used  in  its 
1996  final  rule  on  HACCP  systems  (61 
FR  38806). 

The  Agency  solicited  information  on 
the  proposed  rule,  including  the  efficacy 
of  the  testing  frequencies,  their  potential 
cost  to  industry,  the  relationship 
between  Listeria  species  on  food  contact 
siufaces  and  L.  monocytogenes  in 
product,  and  the  various  factors  that 
might  be  important  in  devising  effective 
testing  protocols. 

FSIS  also  proposed  that 
establishments  take  certain  actions  after 
obtaining  a  positive  food  contact  siu-face 


test  result  for  Listeria  species.  An 
establishment  with  such  a  result  would 
have  to  take  the  corrective  action 
defined  in  its  Sanitation  SOP.  The 
establishment  would  have  to  have  in 
place  procediues  to  determine  which 
lots  of  product  nught  be  affected;  to 
hold,  sample,  and  test  that  product;  and 
to  dispose  of  affected  product 
appropriately.  FSIS  acknowledged  that 
some  establishments  would  have  to 
modify  their  Sanitation  SOP  corrective 
actions  to  include  such  elements. 

FSIS  requested  comment  on  whether 
Listeria-positive  test  results  on  different 
food  contact  surfaces  (such  as  surfaces 
that  had  been  treated  with  a  bactericide 
versus  those  that  had  not)  should  be 
treated  differently;  whether  the  Agency 
should  establish  more  specific 
requirements  on  product  sampling 
following  a  Listeria-positive  test  on  a 
food  contact  surface;  and  whether  an 
establishment  should  have  to  determine 
whether  a  Listeria-positive  sample  is  L. 
monocytogenes  before  having  to  initiate 
product  testing. 

FSIS  stated  in  the  preamble  of  the  . 
proposal  that  if  a  sampled  lot  is  found 
to  be  positive  for  L.  monocytogenes,  and 
the  product  from  the  lot  ds  already  in 
conunerce,  the  Agency  would  request 
that  the  product  be  recalled.  Further,  the 
Agency  stated,  if  product  is  found  to  be 
positive  for  L.  monocytogenes,  the 
establishment  that  produced  it  would 
likely  have  to  establish  controls  for  the 
pathogen  within  its  HACCP  plan. 

FSIS  noted  that  the  two  provisions 
addressing  Listeria  contamination 
contained  in  the  proposed  rule,  HACCP 
and  Sanitation  SOPs,  required  specific 
daily  action  to  ensure  that  product  is 
not  adulterated.  FSIS  stated  that,  as  of 
the  time  of  the  proposal,  it  did  not 
consider  programs  outside  of  Sanitation 
SOPs  and  HACCP  to  be  sufficient  to 
prevent  the  hazards  associated  with 
post-lethality  contamination  with 
Listeria  ia-the  manufacture  of  RTE 
products.  For  one  thing,  the  Agency 
noted,  documentation  of  corrective  and 
preventive  actions  taken  in  such 
programs,  known  as  GMPs  (good 
manufacturing'practices)  or  prerequisite 
programs,  generally  was  not  being 
provided  to  the  Agency. 

Compliance  guidance:  In  the 
proposal,  FSIS  made  a  commitment  to 
provide  compliance  guidance  to 
establishments  on  testing  frequencies 
and  methodologies  and  appropriate 
corrective  actions  to  take  following 
positive  tests  on  samples  from  food 
contact  surfaces.  FSIS  also  said  it  would 
publish  guidance  on  available 
interventions  (techniques  for  killing  L. 
monocytogenes)  establishments  can 
implement  as  CCP's.  FSIS  made  the 


draft  compliance  guidance  available  on 
its  Web  site  after  publication  of  the 
proposal. 

Opportunity  for  Public  Comment 

FSIS  provided  a  90-day  comment 
period.  On  April  13,  2001,  FSIS 
published  a  Federal  Register  notice  (66 
FR  19102)  extending  the  comment 
period  an  additional  30  days,  through 
June  28,  2001,  to  provide  opportunity 
for  the  public  to  comment  on  issues 
raised  at  a  technical  conference  and 
public  meetings  that  the  Agency  held 
May  8-10,  2001,  on  the  proposed 
regulations.  After  the  extended 
comment  period  expired,  the  Agency 
announced,  in  a  July  3,  2001,  Federal 
Register  notice  (66  FR  35112),  that  at 
the  request  of  a  consortium  of  trade 
associations,  the  Agency  was  reopening 
the  comment  period  for  an  additional  30 
days,  until  September  10,  2001.  The 
consortium  had  said  that  it  needed  the 
additional  time  to  review  the  large 
amount  of  scientific  and  economic  data 
presented  at  the  May  8-10  meetings, 
FSIS's  draft  compliance  guidelines,  and 
the  draft  FDA/FSIS  risk  ranking  on  the 
relationship  between  foodbome  L. 
monocytogenes  in  RTE  foods  and 
human  health. 

Public  Meetings  on  Listeria 

Diuing  the  development  both  of  the 
proposal  and  this  interim  final  mle, 
FSIS  held  a  series  of  meetings  with 
constituents  and  with  technical  and 
scientific  experts  on  the  problem  of  L. 
monocytogenes  and  how  to  control  it. 
Some  meetings  were  prompted  by  large- 
scale  product  recalls  due  to 
contamination  with  the  pathogen  or 
actual  outbreaks  of  listeriosis. 

In  February  1999,  following  the  late- 
1998  listeriosis  outbreak  and  a  recall  of 
hotdogs  and  deli  meats  that  had  been 
contaminated  with  L.  monocytogenes, 
FSIS  held  a  public  meeting  on  the  food 
safety  issues  related  to  L. 
monocytogenes  in  meat  and  poultry 
products.  At  the  meeting,  industry  and 
government  procedures  were  discussed, 
including  sampling  programs  for  RTE 
products  and  the  best  ways  to  educate 
"at  risk"  populations  about  Listeria. 

On  May  15,  2000,  FSIS  held  a  public 
meeting  to  discuss  current  Agency 
initiatives  to  prevent  human  illness 
bom  L.  monocytogenes  in  RTE  meat  and 
poultry  products;  the  use  of  Listeria 
species  as  an  indicator  organism  for  L. 
monocytogenes;  and  the  efficacy  of 
environmental  testing  for  Listeria 
species. 

On  May  8,  2001.  FSIS  held  a  public 
meeting  to  discuss  scientific  research 
and  niew  technologies  for  detecting  and 
controlling  L.  monocytogenes  in  RTE 
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meat  and  poultry  products.  At  this 
meeting,  FSIS  requested  data  relevant  to 
the  proposed  regulation  regarding 
frequencies  of  testing  for  environmental 
Listeria  species  and  the  correlation  of 
potential  product  contamination  with 
production  volume. 

On  November  18.  2002,  FSIS  held  a 
public  meeting  to  provide  a  foriun  for 
experts  from  government,  academia, 
industry,  and  elsewhere  to  discuss 
current  research  and  information  related 
to  improving  the  safety  of  RTE  products. 
The  topics  discussed  included  the  role 
of  environmental  and  product  testing, 
decontamination  strategies,  and 
consumer  behaviors  related  to  RTE 
foods.  At  the  meeting,  FSIS  released  a 
new  draft  directive  (Directive  10,240.3, 
discussed  below)  on  FSIS 
microbiological  testing  of  RTE  products 
for  a  number  of  organisms,  including  L. 
monocytogenes. 

An  additional  public  meeting  was 
held  February  26,  2003,  to  discuss  an 
FSIS  draft  risk  assessment  which  had 
been  conducted  to  determine  the 
likelihood  that  L.  monocytogenes  may 
contaminate  RTE  meat  and  poultry 
products  during  production  and 
packaging  processes.  The  Agency's  draft 
risk  assessment  was  released  February 
14,  2003,  and  was  posted  on  the  FSIS 
Web  site  (at  http://www.fsis.usda.gov/ 
OPHS/lmrisk/DraftLm22603.pdf). 
Copies  also  were  made  available  in  the 
FSIS  Docket  Room.  Public  and  peer 
reviewer  comments  on  the  risk 
assessment  and  the  Agency's  response 
to  the  comments  also  can  be  viewed  in 
the  Docket  Room  and  on  the  Web  site. 

V.  FSIS  Risk  Assessment  of  L. 
monocytogenea  in  RTE  Meat  and 
Poultry  Products 

The  FSIS  risk  assessment  and  the 
FDA/FSIS  risk  ranking  on  L. 
monocytogenes  in  RTE  foods  sold  at 
retail  provided  a  framework  for 
evaluation  of,  and  data  on,  risk 
mitigation  strategies,  including  in-plant 
measures,  to  inform  the  Agency  in  this 
rulemaking  as  it  considered  the  need  to 
address  potential  contamination  of  RTE 
products  by  the  pathogen. 

FSIS  initiated  its  Listeria  risk 
assessment  in  February  2002  in 
response  to  public  comments  on  the 
proposed  rule  that  suggested  the  need 
for  a  stronger  scientific  basis  for 
provisions  requiring  the  testing  of  food 
contact  siufaces  for  Listeria  species.  The 
risk  assessment  was  developed:  (1)  To 
provide  insight  into  the  relationship 
between  Listeria  species  on  food  contact 
surfaces  and  L.  monocytogenes  in  RTE 
meat  and  poultry  products  exposed  to 
the  environment  after  the  lethality 
treatment  (post-lethality  exposure);  and 


(2)  to  evaluate  the  effectiveness  of  food 
contact  surface  testing  and  sanitation 
regimes,  pre-  and  post-packaging 
interventions,  growth  inhibitors,  and 
combinations  of  these  interventions  to 
mitigate  contamination  of  RTE  meat  and 
poultry  products  that  are  post-lethality 
exposed,  and  to  reduce  the  subsequent 
risk  of  illness  or  death  from  L. 
monocytogenes. 

FSIS  risk  managers  asked  that  the 
FSIS  risk  assessors  evaluate  the  effect  of 
various  food  contact  surface  testing  and 
sanitation  regimes  in  reducing  L. 
monocytogenes  contamination  of 
products  and  the  effect  of  other  pre-  or 
post-packaging  antimicrobial 
interventions  and  of  growth  inhibitors 
in  reducing  such  contamination.  The 
risk  managers  also  sought  guidance  frorn 
the  risk  assessors  on  testing  and 
sanitation  of  food  contact  surfaces  for 
Listeria  species. 

Given  the  available  data  and  the  fact 
that  deli  meats  comprised  about  80 
percent  of  the  listeriosis  cases 
associated  with  ready-to-eat  product, 
the  FSIS  risk  assessment  addressed  only 
deli  products.  In  order  to  evaluate  the 
specific  FSIS  risk  management 
questions,  the  risk  assessment  assumed 
that  all  L.  monocytogenes  on  RTE 
product  comes  from  the  food  contact 
surfaces  and  not  from  inadequate 
lethality  treatment. 

Using  available  data,  the  FSIS  risk 
assessors  developed  a  dynamic  in-plant 
Monte  Carlo  simulation  model  (referred 
to  as  the  in-plant  model)  quantitatively 
characterizing  the  relationship  between 
Listeria  species  in  the  in-plant 
environment  and  L.  monocytogenes  in  a 
production  lot  of  RTE  product  at  retail. 

The  outputs  of  the  in-plant  model 
(e.g.,  concentration  of  L.  monocytogenes 
on  deli  meats  at  retail)  were  used  as 
inputs  into  the  two  major  components 
of  the  FDA/FSIS  risk  ranking  model 
discussed  earlier:  the  exposiu^ 
assessment  and  the  associated -dose- 
response  relationship  for  deli  meats. 

In  the  FDA/FSIS  risk  ranking,  the 
retail-to-table  exposure  assessment  for 
deli  meats  and  the  associated  dose- 
response  relationship  were  developed  to 
identify  which  RTE  foods  pose  the 
greatest  risk  for  causing  listeriosis.  Two 
components  of  the  FDA/FSIS  risk 
ranking  model,  the  exposure  assessment 
for  deli  meats  and  the  dose-response 
relationship,  were  later  updated  with 
data  and  information  provided  during 
the  public  comment  period  on  the  draft 
FDA/FSIS  risk  ranking.  The  updated 
exposure  assessment  is  used  to  track  the 
level  of  L.  monocytogenes  in  deli  meat 
from  retail  to  table  and,  using  the 
updated  dose-response  relationship  for 
L.  monocytogenes,  provides  estimates  of 


the  subsequent  risk  of  illness  or  death 
from  consiuning  deli  meats. 

The  outputs  of  the  FSIS  risk 
assessment  model  were  calibrated  to  the 
L.  monocytogenes  concentration  in  deli 
meats  at  retail  in  the  updated  FDA/FSIS 
exposure  assessment.  That  is,  the  FSIS 
output  data  were  statistically  compared 
with  standard  data  on  L.  monocytogenes 
from  a  reputable  third-party  to 
determine  whether  the  output  data 
deviated  from  the  standard  data. 
Calibration  of  risk  assessment  models  is 
intended  to  ensure  the  accuracy  of  risk 
estimates. 

By  modeling  changes  in  in-plant 
practices,  such  as  the  frequency  of 
testing  and  sanitation  of  food  contact 
surfaces,  the  FSIS  risk  assessment 
model  provides  insight  into  the  effects 
of  these  practices  on  the  annual  risk  of 
illness  or  death  from  L.  monocytogenes 
in  RTE  meat  and  poultry  products.  The 
risk  assessment  model  was  designed  to 
provide  numerous  outputs  that 
depended  on  the  selection  of  in-plant 
practices,  such  as  "test  and  hold," 
responding  after  an  initial  positive  food 
contact  surface  sample,  or  alternatively, 
after  consecutive  positive  samples,  and  - 
that  were  based  on  various  plant 
characteristics  (e.g.,  plant  size  or 
production  volume). 

The  most  significant  findings  of  the 
risk  assessment  model  are:  (1)  The 
proposed  minimal  frequency  of  testing 
and  sanitation  of  food  contact  surfaces 
(66  FR  12589,  February  27,  2001)  results 
in  a  small  reduction  in  the  levels  of  L. 
monocytogenes  on  deli  meats  at  retail; 
and  (2)  combinations  of  interventions 
(e.g.,  sanitation/ testing  of  food  contact 
surfaces,  pre-  and  post-packaging 
lethality  interventions,  and  growth 
inhibitors)  appear  to  be  much  more 
effective  than  any  single  intervention  in 
mitigating  the  potential  contamination 
of  finished  RTE  products  with  L. 
monocytogenes  and  reducing  the 
subsequent  risk  of  illness  or  death. 

Specific  model  outputs  relating  to  L. 
monocytogenes  concentrations  in  deli 
products  at  retail  and  the  resulting 
public  health  impacts  of  various 
interventions  were  developed  and  were 
presented  at  a  public  meeting  on 
February  26,  2003.  FSIS  accepted 
comments  on  its  draft  risk  assessment  at 
the  public  meeting  and  afterward,  until 
March  14,  2003  (68  FR  6109;  February 
6,  2003).  The  comments  received  have 
been  included  in  the  record  of  this 
rulemaking  proceeding.  An  analysis  of 
comments  and  responses  is  available  in 
the  FSIS  Docket  Clerk's  Office  and  on 
the  FSIS  Web  site  at:  http:// 
www.fsis.  usda.gov. 


VI.  Comments  on  the  Proposal  and  FSIS 
Response 

On  the  proposed  requirements  for 
controlling  Listeria  in  RTE  products  in 
the  February  27,  2001,  Federal  Register 
document,  FSIS  received  28  comments. 
Comment  summaries,  grouped  by  topic, 
and  Agency  responses  follow. 

Support  for  the  Proposal 

Comment:  Three  comments  supported 
the  proposed  rule  and  favored  even 
more  stringent  requirements.  They  said 
that  manufacturers  of  RTE  products 
shoiUd  be  required  to  implement 
programs  for  detecting  and  eliminating 
L.  monocytogenes  harborages  and 
should  perform  tests  for  L. 
monocytogenes  and  Listeria  species.  All 
establishments  that  produce  such 
products  should  have  control  programs 
that  include  environmental  testing.  The 
Agency  should  require  establishments 
that  have  CCPs  for  L.  monocytogenes  to 
conduct  testing.  Also,  the  proposed 
required  sampling  frequencies  should 
be  increased  and  the  intervals  between 
tests  specified.  FSIS  should  mandate 
specific  testing  frequencies  for  product 
testing  to  be  conducted  following  an 
environmental  test  that  is  positive  for 
Listeria.  Two  of  the  commenters 
suggested  that  Listeria  species  is  an 
appropriate  indicator  for  L. 
monocytogenes. 

The  commenters  said  that  FSIS 
should  require  even  more  intensive 
environmental  and  product  testing  than 
that  proposed.  Final  product  testing  as 
well  as  enviromnental  testing  should  be 
required;  eventually,  continuous 
product  testing  should  be  performed. 
One  commenter  opposed  the  notion  of 
adopting  food  irradiation  as  a  solution 
for  potential  contamination  of  RTE 
products. 

One  commenter  said  that  the  Agency 
should  require  establishments  to  test  a 
statistically  significant  amount  of  RTE 
product  for  L.  monocytogenes.  The 
establishments  also  should  conduct 
environmental  testing  for  the  organism. 
If  the  products  are  produced  by  an 
establishment  that  does  not  conduct 
RTE  product  testing  as  part  of  its 
HACCP  plan,  the  products  should  carry 
warning  labels. 

Commenters  said  that  FSIS  should 
maintain  its  "zero  tolerance"  for  L. 
monocytogenes  in  RTE  products  rather 
than  setting  a  minimum  colony-forming- 
unit  (CFU)  level  for  the  organism  in  the 
products,  as  some  have  suggested. 

A  commenter  said  that  omcial 
establishments  should  identify  sources 
of  L.  monocytogenes  in  their  Sanitation 
SOP. 

Response:  FSIS  agrees  with  comments 
that  supported  establishment  use  of 


effective  process  controls  combined 
with  environmental  testing  to  verify  the 
effectiveness  of  sanitation  programs. 
The  Agency  also  agrees  with  the 
comment  that  establishments  should 
address  sources  of  L.  monocytogenes 
either  in  their  HACCP  plans  or  in  their 
Sanitation  SOPs  or  other  appropriate 
procedures.  This  interim  final  rule 
provides  a  framework  within  which 
establishments  must  meet  this  objective 
and  provides  flexibility  for  doing  so. 

FSIS  does  not  agree  that  it  is 
necessary  to  mandate  Listeria  testing  for 
establishments  that  have  a  CCP  for  L. 
monocytogenes.  Such  establishments 
are  already  required  to  validate  and 
verify  the  CCP's,  and  microbiological 
testing  is  an  important  means  of 
validation  and  verification. 

FSIS  also  believes  that,  if  it  mandated 
a  high  frequency  of  enviroiunental  or 
product  testing,  the  Agency  woiUd  be 
foreclosing  unnecessarily  the  use  of 
effective  control  programs  or  strategies 
adopted  by  establishments  that  might 
require  testing  at  frequencies  different 
from  those  mandated.  In  this  interim 
final  rule,  FSIS  is  not  adopting  the 
proposed  frequency  requirements. 
Instead,  the  Agency  is  requiring 
establishments  to  adopt  one  of  several 
alternatives  that  are  appropriate  for  their 
products  and  process  confrols  that  are 
effective  in  addressing  L. 
monocytogenes. 

On  the  question  of  a  "zero  tolerance" 
for  L.  monocytogenes  and  particularly 
with  respect  to  RTE  products  that 
support  growth  of  the  pathogen,  FSIS 
currently  regards  any  amount  of  the 
organism  as  a  product  adulterant.  As 
stated  above,  because  the  product  is 
RTE,  it  is  likely  to  be  consumed  without 
any  effort  to  kill  the  pathogen,  and  the 
presence  of  the  pathogen  may  render  the 
product  injurious  to  health  (21  U.S.C. 
601(m){l),  453(g)(1))  and  would  cause 
the  product  to  be  unhealthfril. 

General  Comments  on  the  Proposal  and 
Its  Scientific  Basis 

Comment:  A  number  of  commenters 
said  that  the  proposed  testing 
requirements  are  arbitrary,  unsupported 
by  the  FDA/FSIS  risk  ranking,  and 
generally  unscientific  (i.e.,  they  were 
not  based  on  the  relative  risk  posed  by 
establishments,  products,  or  processes). 

Response:  FSIS  agrees,  in  principle, 
that  mandating  a  testing  frequency  is 
not  well  founded.  In  this  interim  final 
rule,  FSIS  is  not  adopting  the  proposed 
provisions  for  testing  food  contact 
surfaces  at  specified  frequencies.  Under 
the  interim  final  rule,  establishments 
will  have  to  implement  effective 
controls  for  L.  monocytogenes.  The 
interim  final  rule  is  based  on  the 


Agency'5  conclusion  that  establishments 
that  process  post-lethality  exposed  RTE 
products  must  address  L. 
monocytogenes  in  their  food  safety 
systems.  Those  establishments  that  rely 
only  on  sanitation  procedures  to  control 
the  pathogen  should  carry  out  more 
intensive  verification  procedures,  such 
as  food  contact  siuface  testing,  to  ensiue 
that  the  procedures  are  effective,  and 
that  products  are  not  contaminated, 
than  establishments  that  controls  the 
pathogen  through  their  HACCP  plans. 

Severity  of  Effects 

Comment:  In  framing  the  rule,  FSIS 
should  consider  the  relative  risk  of 
illness  posed  by  RTE  products  and  the 
severity  of  effects. 

Response:  FSIS  has  taken  into  account 
the  relative  risk  of  illness  and  death 
posed  by  the  processes  and  products 
addressed  by  this  interim  final  nde  as 
reported  in  the  FDA/FSIS  risk  ranking 
of  RTE  foods  sold  at  retail  and  the  FSIS 
risk  assessment. 

Success  of  Industry  Efforts 

Comment:  The  industry  has  been 
successful  in  lowering  the  incidence  of 
foodbome  listeriosis.  The  industry's 
efforts  will  help  the  country  achieve  the 
Department  of  Health  and  Hiunan 
Service's  "Healthy  People  2010"  goals 
for  lowering  the  incidence  of  listeriosis, 
in  the  population  within  the  timeframe 
established  in  the  May  5,  2000, 
Presidential  directive.  Thus,  the 
Agency's  proposal  to  require 
environmental  testing  is  unjustified, 
especially  in  view  of  the  fact  that 
HACCP  was  intended  to  obviate  the 
need  for  this  type  of  prescriptive 
requirement. 

Response:  Although  it  is  early  to 
determine  whether  the  "Healthy  People 
2010"  goals  for  reducing  listeriosis  (to 
0.25  cases  per  100,000  population)  will 
be  achieved,  recent  data  from  CDC 
indicate  that  from  1996  to  2002  there 
was  a  38-percent  decline  in  the  number 
of  cases  per  100,000  population  (to  .27 
overall).  Nonetheless,  meat  and  poultry 
products  have  been  implicated  in  a 
substantial  proportion  (nearly  half)  of 
listeriosis  cases.  FSIS  believes  that  the 
meat  and  poultry  industry,  together 
with  other  segments  of  the  food 
industry,  is  capable  of  contributing 
significantly  to  the  achievement  of  the 
Nation's  goals  for  Listeria  control, 
particularly  by  focusing  on  higher-risk 
meat  and  poultry  products  and  on 
mandatory  control  procedures — ^the 
approach  taken  in  tiiis  interim  final 
rule.  This  interim  final  rule  does  not, 
however,  mandate  specific  testing 
frequencies. 
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Effectiveness  of  Industry  Controls 

Comment:  Some  commenters  stated 
that  the  current  HACCP  and  Sanitation 
SOP  requirements  are  adequate  for 
ensiuing  control  of  Listeria.  Therefore, 
the  need  for  regulatory  change  in  this 
area  is  questionable. 

Response:  It  is  true  that  validated 
HACCP  plans  and  effective  Sanitation 
SOPs  should  be  sufficient  to  address  the 
Listeria  hazard.  The  continuing 
occiurence  of  product  contamination 
and  of  significant  outbreaks  of  illness  in 
which  meat  and  poultry  products  are 
implicated,  however,  suggest  that 
establishments  have  not  appropriately 
addressed  the  hazard  in  their  HACCP 
plans,  and  that  the  effectiveness  of 
establishment  Sanitation  SOPs  used  to 
control  L.  monocytogenes 
contamination  is  not  being  ensured.  The 
Agency  has  therefore  concluded  that  it 
is  necessary  to  require  establishments  to 
take  specific  steps  to  control  the  Listeria 
hazard. 

Ubiquity  of  L.  monocytogenes  and 
Difficulty  of  Controlling  It 

Comment:  Several  commenters  stated 
that  it  is  important  to  recognize  how 
ubiquitous  L.  monocytogenes  is  in  the 
environment  and  that  elimination  of  L. 
monocytogenes  from  all  food  is  probably 
impossible.  Thus,  the  commenters 
believe,  it  is  not  appropriate  to  require 
product  testing  on  the  basis  of  a  single 
positive  test  for  Listeria  spp.  on  a  food 
contact  surface.  Some  commenters  said 
that  environmental  testing  results 
should  not  lead  to  enforcement  actions. 

Response:  While  FSIS  does  not  think 
that  the  ubiquity  of  an  organism  in  the 
environment  argues  against  regulations 
requiring  control  of  the  organism,  the 
Agency  agrees  that  a  more  flexible 
approach  to  L.  monocytogenes  control 
than  that  taken  in  the  proposal  is 
warranted  and  desirable.  FSIS  is  not 
adopting  the  proposed  requirement  to 
test  product  after  the  first  positive  test 
on  a  food  contact  surface.  Although  a 
positive  test  for  Listeria  species  on  a 
food  contact  surface  does  not 
necessarily  mean  that  product  is 
adulterated,  or  that  enforcement  action 
should  be  taken,  such  a  finding  does 
suggest  the  need  for  corrective  action. 
FSIS  inspection  program  personnel  are 
instructed  to  verify  that  the 
establishment  takes  the  corrective 
actions  it  has  developed,  whether  as 
part  of  a  HACCP  plan  or  of  a  Sanitation 
SOP  or  other  prerequisite  program. 

On  the  other  hand,  FSIS  regards  a 
positive  test  for  L.  monocytogenes  on  a 
food  contact  surface  as  evidencing  an 
insanitary  condition  that  may  render 
product  injurious  to  health.  RTE 


product  that  comes  into  contact  with  the 
sampled  surface  at  the  time  it  was 
contaminated  with  the  pathogen  and  is 
not  subject  to  any  further  lethality 
treatment  is  adulterated,  and  FSIS 
inspection  program  personnel  will  take 
the  appropriate  action  in  response  to 
such  a  finding  as  set  out  in  Agency 
directives. 

Incentives  and  Disincentives 

Comment:  The  proposed  testing 
requirements  are  a  disincentive  to 
control  L.  monocytogenes  and  may 
actually  increase  risk  of  foodbome 
listeriosis.  EstabUshments  might  test  for 
the  organism  at  a  lower  rate  than  they 
currently  do  lest  positive  tests  lead  to 
imwarranted  enforcement  actions  by 
FSIS.  Many  small  and  very  small 
establishments  have  already 
implemented  L.  monocytogenes  control 
measures  (GMPs,  Sanitation  SOPs,  and 
testing)  in  excess  of  the  proposed 
requirements. 

Response:  FSIS  agrees  that  mandating 
testing  at  a  fixed  frequency  might 
discourage  some  establishinents  that  are 
making  strong  efforts  at  Listeria  control 
that  include  regular  testing.  This 
recognition  factored  into  the  Agency's 
decision  not  to  adopt  the  proposed 
testing  frequencies  in  this  interim  final 
rule.  ' 

Comment:  FSIS  should  provide 
incentives  for  finding  harborages,  taking 
corrective  actions,  and  preventing  the 
recurrence  of  contamination. 

Response:  FSIS  agrees  with  the 
comment.  When  the  interim  final  rule 
becomes  effective,  FSIS  verification 
testing  will  be  more  intensive  in 
establishments  where  controls  are  less 
rigorous.  [See  discussion  of  new 
Directive  10,240.4  below.)  Whether  FSIS 
takes  an  enforcement  action  will  depend 
on  whether  establishments  are 
correcting  Insanitary  conditions  that 
may  result  in  product  adulteration. 

FSIS  believes  that  this  interim  final 
rule  gives  establishments  the  flexibility 
to  adopt  innovative  and  effective 
Listeria  control  methods.  Moreover,  the 
interim  final  rule  includes  a  provision 
enabling  establishments  to  declare  on 
their  product  labels  their  use  of  Listeria 
control  measures,  provided  that  the 
establishments  can  validate  the 
declarations. 

HACCP.  Sanitation  SOPs.  Prerequisite 
Programs,  Directives  or  Performance 
Standards 

Listeria  Controls  in  HACCP  Plans 

Comment:  Some  commenters  favored 
using  equipment  design,  GMPs,  and 
facilities  management  techniques  to 
control  L.  monocytogenes.  They  stated 


that  FSIS  should  recognize  that 
enhanced  and  focused  sanitation  and 
employee  behavior  programs  can  be 
effective  preventive  and  corrective 
actions.  These  commenters  argued  that 
contamination  occurring  in  a  post- 
lethality  processing  area  is  a  sanitation, 
and  not  a  HACCP,  issue. 

Others  argued,  to  the  contrary,  that  L. 
monocytogenes  should  be  controlled  by 
CCPs  in  an  establishment's  HACCP 
plan. 

Response:  FSIS  is  persuaded  that  L. 
monocytogenes  contamination  is  being  ^' 
prevented  in  many  establishments  by 
Sanitation  SOPs  and  other  prerequisite 
programs.  Where  these  programs  are 
effective,  an  establishment  may 
conclude  in  its  hazard  analysis  that  L. 
monocytogenes  is  not  a  hazard 
reasonably  likely  to  occur.  Of  course,  in 
the  Agency's  view,  it  is  also  appropriate 
to  address  this  hazard  in  a  HACCP  plan. 
Thus,  the  Agency  is  allowing 
establishments  the  latitude  to  include  L. 
monocytogenes  control  measures  in 
HACCP  plans  or  to  address  potential 
contamination  by  this  pathogen  in 
Sanitation  SOPs  or  other  prerequisite 
programs.  It  is  important  to  note  that  if 
an  establishment  is  applying  a  post- 
lethality  treatment  to  an  RTE  product, 
the  establishment  must  have  concluded 
that  L.  monocytogenes  is  a  hazard 
reasonably  likely  to  occur  in  the 
product.  For  this  reason,  the 
establishment  must  include  that 
treatment  as  a  CCP  in  its  HACCP  plan. 

Comment:  Since  no  technology  exists 
tq  completely  eliminate  L. 
monocytogenes  bom  products,  a  CCP  for 
controlling  L.  monocytogenes  is 
infeasible.  Establishments  should  focus 
their  resources  on  sanitation  and  plant 
improvement  projects  rather  than  on 
HACCP  CCPs.  Allowing  plants  to 
develop  CCPs  instead  of  testing,  they 
said,  would  result  in  decreased 
consumer  protection. 

Response:  FSIS  disagrees.  A  CCP  in  a 
HACCP  plan  is  a  point,  step,  or 
procedure  in  a  food  process  where  the 
occurrence  of  an  identified  hazard  can 
be  prevented,  eliminated,  or  reduced  to 
an  acceptable  level.  Various  methods 
are  available  to  prevent,  eliminate,  or 
reduce  L.  monocytogenes  in  the  RTE 
products  that  are  subject  to  this  interim 
final  rule  and  their  effectiveness  can  be 
validated.  For  example,  a  post-lethality 
heat  treatment  of  a  packaged  product 
can  eliminate  the  pathogen.  Thus, 
establishments  that  use  post-lethality 
treatments  for  this  purpose  should 
include  the  treatments  in  their  HACCP 
plans.  But  establishments  may  use  other 
methods,  including  the  addition  of 
antimicrobial  agents,  that  have  the  effect 
of  limiting  or  suppressing  growth  of  L. 
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monocytogenes  in  the  products.  These 
methods  need  not  be  in  the 
establishments*  HACCP  plans,  so  long 
as  the  plant  is  regularly  ensuring  that 
these  methods  are  working  effectively 
and  is  making  its  records  that  relate  to 
these  methods  available  to  FSIS 
inspection  personnel. 

Use  of  Process  Controls  and 
Technologies  to  Control  Listeria 

Comment:  FSIS  should  encourage 
establishments  to  adopt  effective 
process  controls,  such  as  food 
irradiation  and  high-pressure 
processing,  rather  than  imposing  testing 
requirements.  Relying  solely  on 
Sanitation  SOPs  or  GMPs  would  fail  to 
control  L.  monocytogenes.  Further, 
products  that  are  subject  to  an  in- 
package  lethality  treatment  before  being 
shipped  should  be  exempt  from  both 
environmental  and  product  testing 
requirements. 

Response:  FSIS  has  designed  the 
interim  final  rule  to  be  sufficiently 
flexible  that  establishments  will  be  able 
to  implement  a  variety  of  technologies 
to  address  L.  monocytogenes.  Of  course, 
before  establishments  can  take 
advantage  of  food  irradiation  for  the 
types  of  products  covered  by  this 
interim  final  rule,  FDA  approval  will  be 
necessary. 

FSIS  agrees  that  effective  process 
controls  will  yield  more  beneficial 
results  than  testing  requirements  of  the 
kind  proposed  and  that  establishments 
may  use  various  methods  to  prevent  or 
control  L.  monocytogenes 
contamination.  Therefore,  FSIS  is  not 
adopting  the  proposed  testing  frequency 
requirements.  The  Agency  is  permitting 
establishments  that  produce  RTE 
products  to  implement  the  type  of 
HACCP  or  sanitation  program  that  is 
most  appropriate  for  their  production 
situation  and  is  not  imposing  uniform 
testing  requirements  of  the  kind 
proposed.  FSIS  recognizes  that  different 
validation  or  verification  testing  regimes 
are  appropriate  for  different  types  of 
products  or  process  control  programs, 
and  that  a  combination  of  interventions, 
including  post-lethality  treatments, 
sanitation  and  testing,  processing,  and 
the  use  of  growth  inhibitors,  appears  to 
be  most  effective  in  controlling  L. 
monocytogenes.  ^ 

Resource  Allocation  to  Testing  or 
Process  Controls 

Comment:  FSIS  has  not  shown  how 
the  proposed,  prescriptive, 
environmental  testing  will  reduce  the 
incidence  of  L.  monocytogenes  in  RTE 
products.  If  plants  devote  resources  to 
enviroiunental  testing  rather  than  to 
effective  sanitation  activities,  consumer 


protection  would  decrease.  Also,  FSIS 
should  let  establishments  use 
prerequisite  programs  instead  of  CCPs 
in  the  HACCP  plan  to  control  L. 
monocytogenes. 

Response:  FSIS  acknowledges  that 
testing  by  itself  is  insufficient  to  control 
L.  monocytogenes  but  needs  to  be  a  part 
of  a  sanitation  control  program.  FSIS 
regards  testing  as  an  essential  means  of 
verifying  the  effectiveness  of  sanitation 
procedures  to  control  L.  monocytogenes, 
whether  the  procedures  are 
incorporated  in  a  HACCP  plan,  a 
Sanitation  SOP,  or  another  prerequisite 
program.  Devoting  resources  to  a  testing 
program  developed  for  this  purpose 
actually  supports  the  control  measures. 

The  proposed  Listeria  testing 
requirements,  which  would  have 
mandated  specific  testing  frequencies, 
were  intended  for  Sanitation  SOP 
verification.  Although  this  interim  final 
rule  does  not  adopt  the  proposed  testing 
frequency  requirements,  establishments 
that  do  not  apply  post-lethality 
treatments  to  their  post-lethality 
exposed  RTE  products  will  have  to 
include  at  least  some  food-contact 
surface  testing  in  their  sanitation 
programs.  Such  testing  is  intended  to 
ensiure  that  their  measures  for 
controlling,  or  preventing 
contamination  by,  L.  monocytogenes, 
whether  in  JiACCP  plans  or  in 
Sanitation  SOPs  or  other  prerequisite 
programs,  are  effective. 

Comment:  FSIS  should  set  a 
performance  standard  for  L. 
monocytogenes  as  it  has  for  other 
pathogens  of  concern.  The  Agency 
should  also  give  establishments  the 
flexibility  to  meet  the  standard.  Thus, 
the  Agency  should  consider  the  problem 
of  pathogen  growth  after  processing  and 
give  plants  maximum  flexibility  in 
testing  for  L.  monocytogenes. 

Response:  FSIS  considered  the  option 
of  adopting  a  process  performance 
standard  for  controlling  L. 
monocytogenes  but  determined  that 
there  was  insufficient  scientific 
information  on  which  to  base  such  a 
standard.  Nonetheless,  the  Agency  has 
given  the  establishments  flexibility  in 
deciding  how  to  address  this  pathogen. 

FSIS  Directive  on  Microbial  Sampling 
Procedures  for  RTE  Products 

Comment:  Some  commenters  said  that 
the  Agency  should  continue  to  have  its 
persoimel  use  FSIS  Directive  10,240.2, 
which  sets  out  the  procedures  to  be 
followed  when  Agency  personnel 
conduct  microbiological  sampling  in 
establishments  that  produce  RTE 
products,  rather  than  issuing  new 
regulations.  They  said  that  FSIS  could 
revise  the  Directive  and  conduct  some 


food  contact  surface  testing,  either  in  all 
establishments  that  produce  RTE 
products  or  just  in  establishments  that 
do  not  conduct  their  own  sampling. 
Response:  FSIS  disagrees  with  the 
assertion  that  a  regulation  is  not 
necessary  to  ensure  effective  control  of 
L.  monocytogenes  in  RTE  products.  As 
noted,  with  rfcspect  to  the  risk  ranking, 
there  is  a  significant  opportunity  for 
recontamination  of  RITE  products  in 
establishments.  Many  establishments 
are  not  implementing  HACCP, 
Sanitation  SOPs,  or  prerequisite 
programs  in  a  manner  that  is  effective  in 
eliminating  L.  monocytogenes  in  RTE 
products.  It  should  also  be  noted  that 
FSIS  replaced  its  Directive  10,240.2  in 
December  2002  with  a  new  directive 
(10,240.3)  with  updated  inspection 
verification  activities.  This  new 
directive  will  be  further  revised  to ' 
reflect  the  requirements  of  this  interim 
final  rule. 

Inspection  and  Enforcement 

Comments:  FSIS  inspectors  should  be 
trained  to  understand  Listeria  testing 
and  the  evaluation  of  the  testing  results 
because  the  considerations  involved  are 
complex.  FSIS  should  make  compliance 
guidance  materials  available  for 
industry  review  before  final  regulations 
take  effect. 

Response:  FSIS  will  be  training  its 
field  inspection  personnel  to  ensiu«  that 
the  interim  final  rule  is  properly 
implemented.  FSIS's  Food  Safety 
Regulatory  Essentials  training,  which 
addresses  RTE  products,  is  being  given 
to  all  consumer  safety  inspectors. 
Regarding  guidance  materials,  FSIS  will 
provide  comprehensive  guidance  to 
facilitate  implementation  of  this  interim 
final  rule  by  all  affected  establishments. 
FSIS  will  make  this  guidance  material 
available  on  its  Web  site  well  before  this 
interim  final  rule  takes  effect. 

Correlation  Between  Testing  and 
Establishment  Size  and  Production 
Volume 

Comments:  There  is  no  evidence  that 
the  testing  frequencies  proposed,  which 
are  based  on  establishment  size,  will 
lead  to  reductions  in  the  rate  of 
listeriosis. 

Also,  requiring  a  large  establishment 
to  test  more  frequently  than  a  small  one 
because  that  establishment 
manufactured  more  product  is  not  ' 
suppMjrtable.  The  Agency's  preliminary 
economic  impact  analysis  indicated  that 
a  small  establishment  could  produce 
more  product  than  a  large  establishinent 
because  factors  other  than  employees 
were  involved. 

Response:  FSIS  agrees  that  there  is  no 
necessary  correspondence  between 
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establishment  size  and  the  rate  of 
listeriosis  or  the  degree  of  risk  posed  by 
the  products  the  establishment 
manufactures.  This  is  one  reason  why 
the  Agency  is  not  adopting  the  food 
contact-surface  testing  h^uencies  it 
proposed.  Instead,  the  Agency  is 
allowing  establishments  flexibility  in 
designing  measures  to  address  L. 
monocytogenes,  including  appropriate 
testing  and  hold-and-test  strategies  for 
their  products. 

FSIS  also  understands  that  production 
volume  does  not  necessarily  correspond 
to  establishment  size.  The  Agency  has 
concluded  that  having  better  and  more 
comprehensive  information  about  the 
production  volume  of  RTE  products  will 
help  it  to  more  efficiently  target  its 
resources  in  verifying  establishment  L. 
monocytogenes  controls. 

Hold  and  Test 

Comments:  Some  commenters  stated 
that  requirements  for  establishments  to 
hold  and  test  product  after  initial 
positive  tests  from  environmental 
sampling  would  be  complicated  and 
likely  to  result  in  errors.  Such  regulation 
would  therefore  prove  ineffective. 

Other  commenters  insisted  that,  after 
an  environmental  positive,  it  would  be 
appropriate  for  an  establishment  to 
follow  hold-and-test  procedures.  They 
said  that  establishments  should  regard 
positive  tests  for  Listeria  from  a  non- 
food contact  surface  as  indicating  a 
sanitation  or  Listeria  control  problem 
and  that  if  the  positive  test  were  from 
a  food  contact  surface,  all  product  from 
the  shift  represented  by  the  sample 
should  be  held  and  tested  before  release. 

Response:  FSIS  proposed 
requirements  for  food  contact-surface 
testing  rather  than  tests  from  the  general 
plant  environment.  In  this  interim  final 
rule,  with  the  exception  of  one 
provision,  FSIS  is  allowing  the  industry 
flexibility  in  designing  procedures  to  be 
carried  out  following  positive  tests  for 
an  indicator  organism,  such  as  Listeria 
species.  However,  if  a  product  has  been 
in  contact  with  a  food  contact  surface 
that  has  tested  positive  for  L. 
monocytogenes,  it  is  considered 
adulterated  and  must  be  withheld  from 
commerce.  FSIS  believes  that  this 
flexibility  should  result  in  the  adoption 
of  hold-and-test  procedures  that  are  not 
needlessly  complicated  and  do  not 
result  in  errors. 

Ck>sts  and  Benefits 

Comments:  Some  commenters  stated 
that  the  proposed  regulations  that 
require  establishments  to  hold  and  test 
product  after  positive  environmental 
test  results  would  impose  significant 
costs  that  would  be  especially 


burdensome  to  small  businesses. 
Further,  it  was  asserted  that 
establishments  unable  to  hold  product 
because  of  customer  demand  or  lack  of 
storage  facilities  would  run  the  risk  of 
incurring  the  costs  associated  with 
increased  product  recalls. 

Commenters  argued  that  FSIS 
provided  little  justification  for  its 
Listeria  testing  policies  in  its  proposal. 
They  stated  that  it  is  difficult  to  estimate 
the  number  of  listeriosis  cases  that 
might  arise  from  contamination  of  meat 
and  poultry  products  and  discrepancies 
in  the  Agency's  proposal  illustrated  this 
fact.  For  example,  there  is  a  significant 
data  gap  in  the  relationship  between  a 
product  contact  surface  that  tests 
positive  for  Listeria-like,  Listeria 
species,  and  L.  monocytogenes  and 
whether  the  product  will  be  positive 
and  the  risk  to  consumers.  Commenters 
suggested  that  FSIS  estimate  the 
reductions  in  foodbome  illness  that 
would  result  from  the  regulation  and 
provide  further  analysis  or 
quantification  of  costs  and  benefits. 

Response:  FSIS  agrees  that  the 
proposed  testing  frequency 
requirements  would  not  be  without  cost 
and  is  interested  in  ensuring  the 
accuracy  of  its  estimates.  To  this  end, 
the  Agency  has  accepted  data  that  were 
submitted  by  several  commenters  on 
this  matter  and  has  used  the  data  in 
preparing  the  final  regulatory  impact 
analysis. 

FSIS  agrees  that  the  costs  associated 
with  product  recalls  may  far  exceed 
those  associated  with  hold-and-test 
procedures. 

On  the  effect  of  Listeria  control 
regulations  on  small  businesses,  FSIS 
agrees  that  a  relatively  large  proportion 
of  small  establishments  will  be  affected 
by  this  interim  final  rule.  FSIS  has 
prepared  compliance  guidance  for  such 
establishments,  including  guidance 
specifically  intended  to  assist  them  in 
HACCP  plan  validation  with  respect  to 
L.  monocytogenes  control,  and  is 
making  this  guidance  available  with  this 
interim  final  rule  in  the  FSIS  Docket 
Room  and  on  the  Agency's  Web  site. 
Also,  FSIS  will  mail  the  guidance 
material  to  all  RTE  operations  before  the 
effective  date  of  this  interim  final  rule. 

FSIS  agrees  with  the  comments  on  the 
difficulties  involved  in  determining  the 
relationship  between  listeriosis  cases 
and  meat  and  poultry  product 
contamination  and  with  the  suggestion 
that  FSIS  estimate  the  reductions  in 
foodbome  illness  that  could  result  &t>m 
the  regulation.  FSIS  initiated  a  risk 
assessment  of  in-plant  processing  of 
RTE  products  to  determine  the 
relationship  between  various  food 
contact  surface  testing  and  sanitation 


regimes  and  other  pre-  and  post- 
packaging  interventions  in  mitigating 
contamination  of  RTE  products  with  L. 
monocytogenes  and  in  reducing  the 
subsequent  risk  of  illness  or  death  and 
has  further  analyzed  the  costs  and 
benefits.  FSIS  considered  the  results  of 
the  risk  assessment  in  developing  this 
interim  final  rule.  In  the  final  regulatory 
impact  analysis,  the  Agency  analyzes 
the  effect  of  the  interim  final  rule  in 
terms  of  the  reduction  of  illness  and 
death  from  listeriosis. 

Definition  of  RTE  and  Relative  Risk  of 
Different  RTE  Products 

Comments:  Commenters  expressed 
concern  about  the  terminology  that  the 
Agency  used  in  its  proposal.  "These 
concerns  were  related  to  the  scope  and 
effects  of  the  regulation.  The 
commenters  said  that  FSIS  should  more 
clearly  define  RTE  products.  Some  of 
them  stated  that  frozen  products  ought ' 
not  to  be  considered  RTE  for  the 
purposes  of  the  rule.  To  include  such 
products  in  the  RTE  category,  they 
argued,  would  be  contrary  to  previous 
FSIS  policy  (Agency  directives),  the 
FDA's  model  food  code,  emd  the  FDA/ 
FSIS  risk  ranking  model  for  Listeria  in 
RTE  foods.  The  commenters  argued  that 
another  category  of  products,  d^ied  meat 
and  fermented  products,  also  should  not 
be  considered  RTE  for  the  purposes  of 
the  rule,  for  their  water  activity  (a^)  puts 
them  at  low  risk  as  a  medium  for  growth 
of  L.  monocytogenes. 

The  commenters  suggested  that 
instead  FSIS  should  define  RTE 
products  as  "refrigerated  foods  of 
extended  shelf  life  (>10  days)  that  can 
support  the  growth  of  L.  monocytogenes 
and  that  will  be  consumed  without 
further  listericidal  treatment."  The 
commenters  added  that  FSIS  should 
base  L.  monocytogenes  control 
requirements  on  risks  posed  by  specific 
types  of  products. 

Response:  The  Agency  has  revised  the 
definition  of  RTE  to  be  consistent  with 
the  definition  of  RTE  used  in  the  2001 
Food  Code.  FSIS  does  not  believe  that 
frozen  foods,  as  a  broad  category,  can  be 
excluded  frtim  the  definition  of  RTE  for 
this  rule.  Rather,  the  Agency  will 
continue  to  follow  its  existing  practice 
of  determining  whether  foods  should  be 
considered  RTE  because  of  the  manner 
of  processing  and  the  handling 
instructions  provided  to  consumers. 
Some  instructions  direct  that  the 
product  must  receive  further 
preparation  for  safety  purposes. 

Several  labeling  features  or  statements 
are  used  exclusively  on  RTE  products  or 
non-RTE  products,  but  not  on  both.  RTE 
products  often  include  phrases 
indicating  that  they  do  not  require 
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further  preparation  for  safety,  i.e.,  "fully 
cooked,"  "Ready-to-eat,"  and  "Heat  and 
Serve."  Features  that  are  used 
exclusively  on  non-RTE  products  to 
inform  consimiers  that  the  products 
must  be  cooked  to  be  safe  for 
consumption  include  the  Safe  Handling 
Instructions,  which  indicate  that  the 
meat  or  poultry  portion  have  not 
received  an  adequate  lethality  treatment 
and  such  phrases  as,  "Raw," 
"Uncooked."  "Not  Ready-to-Eat,"  and 
"Ready-to-Cook." 

Cooking  instructions  alone,  however, 
are  not  a  reliable  labeling  feature  for 
consumers  to  determine  whether  a 
product  requires  cooking  for  safety. 
Phrases  such  as  "Cook  and  Serve,"  "See 
cooking  instructions,"  and  "Cook 
thoroughly"  have  been  used 
interchangeably  on  both  RTE  and  NRTE 
meat  and  poultry  products. 

FSIS  will  continue  to  consider  frozen 
foods  that  provide  clear  instructions  to 
consumers  about  safe  handling  and 
cooking  requirements  as  not-RTE  and 
therefore  not  subject  to  this  regulation. 
Frozen  products  that  do  not  meet  these 
requirements  will  be  considered  RTE. 

The  Agency  does  not  agree  that  either 
frozen  foods  or  dried  meat  and 
fermented  products  should  be  excluded 
from  the  definition  just  because  they 
pose  a  low  risk  for  L.  monocytogenes.  In 
both  cases,  the  products  are  lower  in 
risk  because  they  have  undergone  a 
process  that  is  either  lethal  to  or 
suppresses  or  limits  the  growth  of 
pathogens,  including  L.  monocytogenes. 
For  this  reason,  FSIS  believes  that 
establishments  producing  these 
products  should  also  be  required  to 
incorporate  in  their  operations  measures 
addressing  L.  monocytogenes  to  ensure 
that  the  products  can  be  consumed 
safely  without  further  preparation. 

Tolerance  for  L.  monocytogenes  and 
Food  Safety  Objectives  (FSO's) 

Comments:  Some  commenters 
recommended  that  FSIS  establish  a 
tolerance  for  L.  monocytogenes  in 
certain  products  that  do  not  support 
growth  of  the  organism.  The 
conunenters  suggested  that  a  FSO  would 
be  consistent  with  the  concepts  favored 
by  the  Codex  Alimentarius  Conunission 
and  the  standards  applied  by  some  of 
this  Nation's  trading  partners.  A  more 
rigorous  standard  could  be  applied  to 
product  that  is  intended  for  vulnerable 
populations. 

Response:  Establishing  a  tolerance  for 
L.  monocytogenes  is  outside  the  scope  of 
this  rulemaking.  The  Agency  is  not  in  a 
position  to  set  a  regulatory  tolerance  for 
L.  monocytogenes  in  RTE  products,  for 
a  number  of  reasons,  including  the  fact 


that  the  Agency  is  imable  routinely  to 
identify  the  end  users  of  the  products. 

Absent  a  conclusive  demonstration  to 
the  contrary,  the  Agency  must  regard      ' 
any  amount  of  L.  monocytogene's  in  a 
R'TE  product  as  an  adulterant  under  the 
FMIA  or  PPIA  (21  U.S.C.  601(m), 
453(g)). 

Labeling  and  Consumer  Education 

Comments:  Some  conunenters  said 
that  development  of  meaningful  "use- 
by''  dating  that  reflects  the  safety  of  the 
product  is  a  practical  impossibility. 
They  said  that  "use-by"  dates  would 
only  be  effective  for  products  that  are 
"refrigerated  foods  of  extended  shelf  life 
(>10  days)  that  can  support  the  growth 
of  L.  monocytogenes  and  that  will  be 
consiuned  without  further  listericidal 
treatment." 

Other  commenters  maintained  that 
FSIS  should  require  RTE  products  to 
have  a  uniform  expiration  dating  system 
to  identify  product  that  should  be  frt)zen 
or  not  consumed  after  a  specified 
number  of  days.  Some  commenters  said 
that  RTE  products  should  carry  warning 
labels  if  they  are  produced  by  a  plant 
that  does  not  conduct  product  testing 
for  L.  monocytogenes  as  a  feature  of  its 
HACCP  system.  Also,  they  said,  because 
of  the  possibility  that  RTE  products 
might  be  contaminated  with  L. 
monocytogenes,  the  products  should 
carry  safe-handling  labels  imtil  testing  is 
required. 

Response:  FSIS  proposed  some 
revisions  to  the  special-handling  label 
requirements  that  are  not  addressed  in 
this  interim  final  rule.  The  Agency  did 
not  propose  use-by  labeling  but 
requested  comment  on  the  feasibility  of 
requiring  such  labeling,  including  the 
most  effective  way  to  implement  it,  the 
assumptions  retailers  and  consiuners 
should  be  expected  to  make  in  using  it, 
scientific  and  economic  data  on  the 
shelf-life  and  safety  of  RTE  meat  and 
poultry  products,  the  kinds  of  post- 
lethality  interventions  that' should  be 
expected  for  products  bearing  use-by 
labeling,  and  the  content  of  the  labeling 
(66  FR  12635).  FSIS  notes  that  the 
National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods 
(NACMCF)  is  ciirrently  addressing 
safety-based  use-by  dates.  FSIS  will 
consider  the  NACMCF  findings  and 
other  information  of  the  kind  requested 
in  the  proposal  before  any  further 
rulemaking  on  the  issue. 

Vn.  The  Interim  Final  Rule:  Control  of 
JL  monocytogenes 

FSIS  has  considered  the  information 
presented  in  comments  on  the  proposal, 
public  meetings,  the  FDA/FSIS  risk 
ranking,  and  the  FSIS  risk  assessment. 


Given  the  pathogenicity  of  L. 
monocytogenes,  the  opportunity  for  it  to 
contaminate  RTE  product  in  the  post- 
lethality  environment,  and  the 
significant  consequences  that  this 
contamination  can  have,  FSIS  is 
amending  its  regulations.  The  Agency  is 
adding  provisions  that  require 
establishments  that  produce  post- 
lethality  exposed  RTE  product  to 
include  in  their  HACCP  plans  or  in  their 
Sanitation  SOPs  or  other  prerequisite 
programs  measures  that  prevent  product 
adulteration  by  L.  monocytogenes. 

FSIS  is  adding  several  definitions  (9 
CFR  430.1)  to  the  regulations.  FSIS  is 
defining  "deli  product"  and  "hotdog 
product,"  which  are  a  particular  focus 
of  the  regulations  because  of  the  risks 
they  pose.The  Agency  is  also  adding 
several  definitions  relating  to  conditions 
affecting  RTE  products  after  the 
products  have  undergone  a  process  that 
destroys  L.  monocytogenes  (9  CFR 
430.1). 

The  first  definition  in  9  CFR  430.1  is 
for  "antimicrobial  agent."  which  FSIS  is 
defining  to  mean  a  substance  in  or 
added  to  an  RTE  product  that  has  the 
effect  of  reducing  or  eliminating  a 
microorganism  or  of  suppressing  or 
limiting  its  growth  throughout  the  slielf 
life  of  the  product.  In  the  context  of  this 
regulation,  an  antimicrobial  agent  may 
be  added  to  a  post-leth&lity  exposed 
product  (also  defined)  after  its  initial 
lethality  treatment.  An  antimicrobial 
agent,  such  as  acid  from  fermentation, 
may  also  be  an  inherent  component  of 
the  product  or  a  result  of  its 
formulation.  In  any  case,  the  effect  of 
the  use  of  the  antimicrobial  agent  is  to 
limit  or  suppress  growth  of  L. 
monocytogenes. 

"Antimicrobial  process"  is  defined  to 
mean  an  operation,  such  as  fr-eezing, 
that  is  applied  to  an  RTE  product  and 
that  has  the  effect  of  suppressing  or 
limiting  the  growth  of  a  microorganism. 
In  the  context  of  this  regulation,  the 
process  is  typically  applied  to  a  post- 
lethality  exposed  product  after  its  initial 
lethality  treatment,  and  the  effect  of  the 
process  in  limiting  or  suppressing 
growrth  of  L.  monocytogenes  continues 
throughout  the  shelf  life  of  the  product. 
If  a  product  were  frozen,  the  effect  of 
freezing  the  product  could  only 
continue  throughout  the  shelf  life  of  the 
product  if  the  product  were  maintained 
continuously  in  a  frozen  state. 

The  Agency  is  defining  "post-lethality 
exposed  product"  as  RTE  product  that 
comes  into  direct  contact  with  a  food 
contact  surface  after  undergoing  a 
lethality  treatment  that  is  a  usual  and 
necessary  step  in  the  production  of  the 
product,  e.g.,  the  cooking  step  for  a 
hotdog  or  other  cooked  sausage.  A 


34218  Federal  Register /Vol.  68,  No.  109 /Friday,  June  6,  2003 /Rules  and  Regulations 


definition  of  "lethality  treatment"  is 
provided.  The  "post-lethality  processing 
environment"  is  defined  as  the  area  of 
an  establishment  into  which  product  is 
routed  after  undergoing  a  lethality 
treatment. 

"Post-lethality  treatment"  is  defined 
as  a  lethality  treatment  applied  to  a 
product  after  post-lethality  exposure.  A 
post-lethality  treatment  might  be  an 
additional  heat  step  or  other 
pasteurization  process,  such  as  high- 
pressure  processing.  A  "post-lethality 
treatment"  to  reduce  or  eliminate  L. 
monocytogenes  is  to  be  distinguished 
from  the  use  of  an  antimicrobial  agent 
or  process  that  suppresses  or  limits  the 
growth  of  the  pathogen.  Antimicrobial 
agents  include  lactic  acid  in  certain 
types  of  sausage  products  or  ingredients  > 
of  growth-limiting  packaging  (e.g., 
cellulose  containing  an  antimicrobial 
substance).  An  example  of  a  growth 
suppressing  or  limiting  process  is 
fi-eezing. 

FSIS  is  defining  "prerequisite 
program"  as  a  procedure  or  set  of 
procedures  designed  to  provide  the 
basic  environmental  or  operating 
conditions  necessary  for  the  production 
of  safe,  wholesome  food.  The  definition 
is  adapted  from  "Hazard  Analysis  and 
Critical  Control  Point  Principles  and 
Application  Guidelines,"  which  was 
adopted  August  14,  1997,  by  the 
National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods  and 
has  wide  currency  in  the  food  industry. 
Prerequisite  programs  are  a  part  of  the 
decision-making  documentation  that  is 
associated  with  the  hazard 
identification  and  selection  of  CCPs  in 
a  HACCP  plan.  An  establishment  is 
required  by  9  CFR  417.5  to  maintain 
such  documentation  because  the 
existence  of  an  effective  Sanitation  SOP 
or  other  prerequisite  program  affects  the 
outcome  of  an  establishment's  hazard 
analysis. 

The  definition  of  a  "prerequisite 
program"  is  being  provided,  and  the  use 
of  such  a  program  in  the  new 
regulations  is  being  permitted,  in 
response  to  industry  comments  on  the 
proposal  emphasizing  the  importance  of 
prerequisite  programs  in  preventing  L. 
monocytogenes  contamination.  One 
commenter  stated  that  post-processing 
contamination  by  L.  monocytogenes  is 
best  controlled  through  prerequisite 
programs. 

Fmally,  FSIS  is  adopting  the 
definition  of  a  "ready-to-eat"  product 
that,  although  similar  to  the  one 
proposed,  conforms  with  the  2001 
Model  Food  Code.  Thus,  an  RTE  meat 
or  poultry  product  is  one  that  is  "in  a 
form  that  is  edible  without  additional 
preparation  to  achieve  food  safety  and 


may  receive  additional  preparation  for 
palatability  or  aesthetic,  epicurean, 
gastronomic,  or  culinary  purposes." 

In  a  new  section  on  control  of  L. 
monocytogenes  in  post-lethality 
exposed  RTE  products,  9  CFR  430.4. 
FSIS  first  states  its  basic  finding  that  L. 
monocytogenes  is  a  hazard  in  such 
products,  and  that  establishments  must 
control  this  hazard  through  their 
HACCP  plans  or  prevent  it  in  the 
processing  environment  through 
Sanitation  SOPs  or  other  prerequisite 
programs.  FSIS  is  making  this  finding, 
as  it  states  in  9  CFR  430.4(a),  based  on 
the  fact  that  RTE  products  that  have 
been  subjected  to  a  lethality  treatment 
but  then  exposed  to  the  environment 
may  be  recontaminated  with  L. 
monocytogenes. 

An  establishment  may  determine  that 
recontamination  is  not  reasonably  likely 
to  occur  in  its  post-lethality  exposed 
RTE  products  because  it  has  an  effective 
Sanitation  SOP  or  some  other 
prerequisite  program  that  effectively 
prevents  L.  monocytogenes 
contamination.  If  an  establishment 
makes  this  determination,  under  9  CFR 
417.5(a)(2),  the  regulation  requiring 
establishments  to  keep  documentation 
supporting  the  selection  of  CCPs  or 
critical  limits,  the  basis  for  this 
determination  must  be  documented  and 
made  available  to  the  Agency.  FSIS  is 
aware  that,  in  their  hazard  analyses, 
establishments  have  been  taking  their 
Sanitation  SOPs  and  other  prerequisite 
programs  into  consideration.  Thus,  an 
establishment  that  produces  RTE 
products  may  not  identify  L. 
monocytogenes  as  such  a  hazard  to  be 
addressed  in  its  HACCP  plan,  it  must 
nonetheless  effectively  address  this 
pathogen  in  its  food  safety  system. 

The  Agency  is  requiring,  in  9  CFR 
430.4(b),  that  an  establishment  that, 
produces  post-lethality  exposed  RTE 
product  must  meet  the  specific 
requirements  of  one  of  three  alternative 
programs  for  addressing  L. 
monocytogenes.  In  the  view  of  FSIS,  any 
situation  involving  establishment 
measures  to  address  post-lethality 
contamination  of  RTE  products  by  L. 
monocytogenes  is  covered  by  one  of  the 
alternatives.  Under  this  interim  final 
rule,  the  first  alternative  relies  largely 
on  control  though  HACCP  and  an 
antimicrobial  agent  or  process  that 
suppresses  or  limits  the  growth  of  the 
pathogen.  Each  successive  alternative 
places  a  greater  reliance  on  the  rigor  of 
sanitation  procedures,  including 
verification  testing,  than  on  post- 
lethality  treatments,  to  control  L. 
monocytogenes.  Consequently,  the 
fi^uency  and  intensity  of  FSIS 
verification  is  likely  to  be  greater  for 


Alternatives  2  and  3,  as  more  reliance  is 
placed  on  sanitation. 

Alternative  1 .  In  the  first  alternative, 
an  establishment  controls  L. 
monocytogenes  by  using  a  post-lethality 
treatment  of  the  product  and  an 
antimicrobial  agent  or  process  that 
suppresses  or  limits  the  growth  of  the 
pathogen.  As  mentioned  previously,  the 
use  of  the  post-lethality  treatment  to 
reduce  or  eliminate  L.  monocytogenes 
reflects  a  determination  that  the 
pathogen  may  be  present  in  the 
product — in  other  words,  that  it  is  a 
hazard  reasonably  likely  to  occur. 
Therefore,  the  establishment  must 
include  the  post-lethality  treatment  in 
its  HACCP  plan.  The  point  in  the 
process  at  which  the  treatment  is 
applied  is.  by  definition,  a  "critical 
control  point"  under  9  CFR  417.1  in  that 
it  is  a  step  in  a  process  at  which  control 
is  applied  to  prevent,  eliminate,  or 
reduce  to  acceptable  levels  a  food  safety 
hazard,  L.  monocytogenes.  The  post- 
lethality  treatment  incorporated  in  the 
HACCP  plan  must  be  validated  in 
accordance  with  9  CFR  417.4  as  being 
effective  in  reducing  or  eliminating  L. 
monocytogenes. 

The  use  of  an  antimicrobial  agent  or 
growth  suppressing  or  limiting  process 
may  not  in  practice  have  the  L. 
monocytogenes  reduction  effect  of  a 
post- lethality  treatment,  but  still  be  an 
effective  measure  because  it  inhibits 
growth  of  the  pathogen,  thus,  limiting 
the  possibility  that  any  L. 
monocytogenes  that  survives  the  post- 
lethality  treatment  will  grow  out  and 
presents  a  food  safety  hazard.  In 
Alternative  1,  FSIS  is  giving  the 
establishment  the  choice  of  including 
the  antimicrobial  agent  or  process  in  its 
Sanitation  SOP  or  other  prerequisite 
proQ-am  or  as  a  CCP  in  its  HACCP  plan. 

FSIS  recognizes  that  an  establishment 
electing  to  adopt  Alternative  1  may 
employ  an  antimicrobial  agent  or 
process  as  part  of  its  initial  lethality 
treatment  and  that  the  agent  or  process 
may  have  a  continuing  bactericidal 
effect  on  L.  monocytogenes  that  persists 
even  through  post-lethality  exposure 
and  distribution.  In  such  a  case,  the 
antimicrobial  agent  or  process  could 
serve  as  both  a  post-lethality  treatment 
and  growth  inhibitor.  Thus,  neither  an 
additional  post-lethality  treatment  nor 
an  additional  antimicrobial  agent  or 
process  is  necessary  to  qualify  for 
Alternative  1.  The  establishment  would 
need  to  have  documentation  on  file  to 
demonstrate  that  the  conditions  of 
Alternative  1  are  being  met  through  the 
application  of  the  initial  antimicrobial 
agent  or  process. 

As  witn  the  post-lethality  treatment,  if 
the  antimicrobial  agent  or  process  is 
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included  as  a  CCP  in  the  HACCP  plan, 
it  must  be  validated  as  effective  in 
suppressing  or  limiting  growth  of  the 
pathogen.  The  establishment  must  also 
verify  the  effectiveness  of  the  control 
measures  in  accordance  with  9  CFR 
417.4.  If  the  agent  or  process  is  included 
in  the  establishment's  sanitation 
program,  it  must  be  in  compliance  with 
the  general  sanitation  regulations  and 
the  Sanitation  SOP  requirements  in  9    ■ 
CFR  part  416.  The  control  measures,  if 
included  in  the  HACCP  plan,  must  be 
validated  as  effective.  The 
establishment's  regular  monitoring  of  its 
operation  must  be  verified.  Sanitation 
procedures  must  be  in  compliance  with 
the  general  sanitation  regulations  and 
the  Sanitation  SOP  requirements,  as 
applicable. 

In  addition,  the  establishment  is 
required  to  make  the  results  of  its 
verification  ilneasures,  under  whichever 
program— HACCP,  Sanitation  SGP,  or 
other  prerequisite  program — available 
upon  request  to  FSIS  inspection 
personnel. 

FSIS  has  concluded,  and  this 
conclusion  is  informed  by  the  FSIS  risk 
assessment,  that  Alternative  1,  which 
involves  a  combination  of  interventions 
that  includes  a  post-lethality  treatment 
and  the  application  of  an  antimicrobial 
agent  or  process,  is  likely  to  be  among 
the  most  effective  means  of  reducing  the 
risk  of  L.  monocytogenes  contamination 
and  hence  of  listeriosis  mortality  among 
vulnerable  populations. 

Alternative  2.  An  establishment  may 
choose  to  address  L.  monocytogenes  by 
using  a  post-lethality  treatment  or  an 
antimicrobial  agent  or  process  that 
suppresses  or  limits  the.  growth  of  the 
pathogen.  As  with  Alternative  1,  the 
post-lethality  treatment,  if  used,  must  be 
included  as  a  CCP  in  the  establishment's 
HACCP  plan.  The  application  of  the 
antimicrobial  agent  or  the  growth 
suppressing  or  limiting  process  must  be 
included  in  the  establishment's  HACCP 
plan  or  in  its  Sanitation  SOP  or  other 
prerequisite  program.  Whichever 
program  includes  the  application  of  the 
antimicrobial  agent  or  the  growth 
suppressing  or  limiting  process,  the 
establishment  must  have  documentation 
to  demonstrate  that  the  antimicrobial 
agent  or  process,  as  used,  is  effective  in 
suppressing  or  limiting  the  growth  of  L. 
monocytogenes. 

In  addition,  FSIS  is  providing  that  if 
the  establishment  chooses  Alternative  2 
and  chooses  to  use  only  a  post-lethality 
treatment  of  product,  it  would  likely  be 
subject  to  more  fi^uent  verification 
testing  than  if  it  chose  Alternative  1. 
FSIS  has  concluded  that  multiple  steps 
are  more  likely  to  reduce  the  risk  of  L. 
monocytogenes  contamination  of  RTE 


products  and  subsequent  adverse  public 
health  effects.  Without  an  antimicrobial 
to  suppress  or  limit  the  growth  of  L. 
monocytogenes  that  may  survive  the 
post-lethality  treatment,  it  becomes 
more  important  to  verify  the 
effectiveness  of  that  treatment. 

The  establishment  may  choose  not  to 
rely  on  a  post-lethality  treatment  to 
reduce  or  eliminate  L.  monocytogenes, 
but  to  use  only  an  antimicrobial  agent 
or  process  that  suppresses  or  limits  the 
growth  of  L.  monocytogenes.  If  so,  it 
becomes  extremely  important  to 
minimize  any  possibility  of  post- 
lethality  contamination.  The 
establishment's  sanitation  program 
must,  therefore,  provide  for  the  testing 
of  food  contact  surfaces  in  the  post- 
lethality  processing  environment  to 
ensure  that  the  establishment's 
sanitation  program  is  effective  in 
keeping  those  siu-faces  sanitary  and  free 
of  L.  monocytogenes  or  of  indicator 
organisms  that  would  reflect  the 
presence  of  L.  monocytogenes.  The 
program  must  delineate  the  frequency 
with  which  testing  will  be  done,  state 
the  size  and  location  of  the  sample  sites 
(so  that  the  area  represented  by  a  sample 
can  be  known),  and  provide  an 
explanation  of  why  the  testing 
frequency  is  sufficient  to  ensure  that 
effective  control  of  L.  monocytogenes  or 
the  indicator  organism  is  being 
maintained.  The  program  also  must 
identify  the  conditions  under  which  the 
establishment  vnW  implement  hold-and- 
test  procedures  after  a  positive  test  for 
L.  monocytogenes  or  indicator 
organisms. 

As  under  the  Alternative  1,  the 
establishment  must  make  the 
verification  results  of  the  effectiveness 
of  its  controls  from  its  HACCP. 
Sanitation  SOP.  or  other  prerequisite 
program  available  upon  request  to  FSIS 
inspection  personnel. 

For  Alternative  2.  if  the  measures  for 
addressing  L.  monocytogenes  are  in  a 
prerequisite  program  other  than  a 
Sanitation  SOP.  the  establishment  must 
ensure  that  the  program  is  effective  and 
does  not  cause  the  hazard  analysis  or 
the  HACCP  plan  to  be  inadequate.  The 
establishment's  documentation  of  its 
program  and  of  its  results  and  its 
implementation  of  the  program  must  be 
sufficient  to  support  a  finding,  during 
validation  or  reassessment,  under  9  CFR 
417.4,  that  the  HACCP  plan  is  adequate 
and  that  the  HACCP  plan  in  operation 
is  not  inadequate  within  the  meaning  of 
9  CFR  417. 

Alternative  3.  An  establishment  that 
processes  RTE  products  may  control  L. 
monocytogenes  in  the  post-lethality 
processing  environment  through 
sanitation  procediu'es  only.  If 


incorporated  in  the  HACCP  plan,  the 
sanitation  procedures  followed  in  this 
alternative  must  be  validated  and 
verified  in  accordance  with  9  CFR 
417.4.  Also,  sanitation  in  the  post- 
lethality  processing  area  must  be 
maintained  in  accordance  with  9  CFR 
416. 

As  in  Alternative  2.  FSIS  is  requiring 
that  the  sanitation  procediu-es  in  the 
post-lethality  processing  environment 
include  testing  of  food  contact  surfaces 
to  ensure  that  the  surfaces  are  sanitary 
and  free  of  L.  monocytogenes  or  an 
indicator  organism.  The  procedxu^s 
must  delineate  the  fi«quency  of  testing; 
state  the  size  and  location  of  sample 
sites;  and  provide  an  explanation  of 
why  the  testing  is  sufficient  to  ensure 
that  the  establishment's  sanitation 
procedures  are  effectively  keeping  L. 
monocytogenes  or  indicator  organisms 
from  contaminating  product.  The 
establishment  must  identify  in  its 
procedures  the  conditions  under  which 
it  will  implement  hold-and-test 
procedures  to  ensiu^  that  L. 
monocytogenes  or  indicator  organisms 
are  not  contaminating  product. 

Establishments  that  adopt  Alternative 
3  will  need  to  address  in  their 
decisionmaking  documents  why  the 
sanitation  procedures  they  employ,  the 
frequency  of  testing  they  carry  out,  and 
the  circumstances  in  which  they  test  the 
product  and  hold  it  pending  receipt  of 
test  results  are  appropriate  and  adequate 
to  prevent  the  contaminatidn  of  their 
product  by  L.  monocytogenes  and  to 
ensure  that  contamination  is  discovered 
if  it  has  occurred. 

Because  establishments  using 
Alternative  3  are  relying  only  on 
sanitation  procedures  and  because 
verification  activities  are  so  important  to 
ensuring  the  on-going  effectiveness  of 
such  measures.  FSIS  has  concluded  that 
establishments  electing  to  adopt 
Alternative  3  are  likely  to  be  subject  to 
a  higher  frequency  of  testing  by  FSIS 
than  establishments  using  Alternative  1 
or  2.  As  is  the  case  with  establishments    . 
adopting  the  other  alternatives,  an 
establishment  that  has  adopted 
Alternative  3  must  make  the  verification 
results  obtained  from  its  own  food 
contact  surface  testing  available  on 
request  to  FSIS  inspection  personnel. 
Under  Alternative  3.  more  stringent 
requirements  apply  to  an  establishment 
that  processes  deli  meats  or  hotdogs. 
These  products  were  shown  in  the  FDA/ 
FSIS  risk  ranking  to  pose  a  relatively 
high  risk  of  listeriosis,  in  terms  of  cases 
per  annum.  Thus,  in  order  to  provide 
the  assiu'ance  that  comes  fix)m  increased 
verification,  FSIS  expects  the  frequency 
of  its  own  testing,  as  well  as  the 
establishment's  testing,  to  be  highw    ~^ 
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than  that  for  other  products  produced 
under  the  Alternative  3  approach. 

Under  Alternative  3,  for 
establishments  producing  deli  meats 
and  hotdogs,  FSIS  is  requiring  specific 
procedures  for  holding  and  testing 
product  to  minimize  the  risk  of 
contaminated  product  entering 
commerce.  These  procedures  are  to  be 
followed  if  an  establishment  has  had  a 
positive  test  for  an  indicator  organism, 
such  as  Listeria  species,  on  a  food 
contact  surface  in  the  post-lethality 
processing  environment. 

After  the  establishment  takes 
corrective  action  to  clean  the  food 
contact  surface,  the  establishment  must 
verify  that  the  corrective  action  has  been 
effective  through  follow-up  testing  in 
the  post-lethality  processing  area.  This 
testing  is  to  include  targeting  the 
specific  site  on  the  food  contact  surface 
area  that  was  the  most  likely  source  of 
contamination  by  the  organism  and 
must  include  such  additional  tests  of 
the  surrounding  food  contact  surfacie 
area  as  are  necessary  to  ensure  the 
effectiveness  of  the  corrective  action.  (If 
the  initial  positive  test  was  for  L. 
monocytogenes,  the  product  is 
considered  adulterated  and  must  be 
withheld  from  conunerce  even  before 
the  results  of  further  testing  are 
available.) 

If,  during  this  follow-up  testing,  the 
establishment  obtains  a  second  positive 
test  result  for  the  indicator  organism  on 
a  sample  from  the  previously  tested 
area,  the  establishment  must  hold  lots  of 
product  produced  between  the  second 
positive  test  result  and  completion  of 
the  corrective  action  until  samples  from 
the  food  contact  surfaces  in  the  same 
area  test  negative  for  L.  monocytogenes 
or  the  indicator  organism.  The 
establishment  may  sample  and  test  the 
held  product,  using  a  sampling  method 
that  will  provide  a  level  of  statistical 
confidence  that  is  sufficient  to  establish 
that  the  product  is  not  adulterated  with 
L.  monocytogenes,  and  it  can  release  the 
product  into  commerce  if  the  results  are 
negative. 

For  Alternative  3.  if  the  measures  for 
addressing  L.  monocytogenes  are  in  a 
prerequisite  program  other  than  a 
Sanitation  SOP,  the  establishment  must 
ensure  that  the  program  is  effective  and 
does  not  cause  the  hazard  analysis  or 
the  HACCP  plan  to  be  inadequate.  The 
establishment's  documentation  of  its 
program  and  of  its  results  and  its 
implementation  of  the  program  must  be 
sufficient  to  support  a  finding,  during 
validation  or  reassessment,  under  9  CFR 
417.4,  that  the  HACXIP  plan  is  adequate 
and  that  the  HACCP  plan  in  operation 
is  not  inadequate  within  the  meaning  of 
9  CFR  417  part  1. 


Estimates  of  annual  production  ' 
volume.  As  previously  stated  in  this 
document,  some  cornmenters  observed 
that  a  large  establishment  may  not 
necessarily  produce  more  RTE  product 
than  a  small  establishment.  FSIS  agrees 
and  regards  production  volume  as  a 
more  important  risk  factor  than 
establishment  size.  FSIS  intends  to 
target  its  inspection  resources  on  the 
higher  volume  operations.  To  do  this 
effectively.  FSIS  will  need  data  on  the 
annual  production  volume  of  post- 
lethality  exposed  RTE  products 
produced,  by  product,  and  by  L. 
monocytogenes  control  alternative  (1,  2, 
or  3).  and  other  related  information 
(such  as  the  establishment's  own  testing 
procedures).  The  affected 
establishments  will  have  to  provide 
FSIS  with  this  information  at  least 
annually.  The  Agency  expects  to  have 
an  electronic  form  available  for  this 
purpose  (9  CFR  430.4(f)). 

Labeling  Incentive 

Finally,  FSIS  is  allowing 
establishments  that  use  post-lethality 
treatments  or  antimicrobial  agents  or 
processes  that  are  effective  in  destroying 
L.  monocytogenes  or  in  limiting  its 
growth  to  declare  this  fact  on  the  labels 
of  their  products.  The  purpose  of  the 
labeling  is  to  inform  consumers  about    . 
measures  that  have  been  taken  to  ensiu^ 
the  safety  of  the  products  and  thus  to 
enable  the  consumers  to  select  such 
products  in  preference  to  others.  This 
provision  is  entirely  voluntary,  but  FSIS 
believes  that  labeling  claims  about 
treatments  that  eliminate,  suppress,  or 
limit  the  growth  of  L.  monocytogenes 
can  be  of  value  to  consumers,  especially 
those  in  groups  most  vulnerable  to 
foodbome  infection. 

For  example,  products  with 
antimicrobial  agents  can  be  viewed  as 
containing  substances  that  reduce  the 
presence  of  pathogens  or  the  likelihood 
of  foodbome  illness,  provided  that  the 
products  are  appropriately  handled 
throughout  the  distribution  chain  and 
prepared  safely  by  the  consumer.  Thus, 
a  label  statement  should  identify  the 
presence  of  ingredients  and  their 
purpose  of  use  but  not  claim  that  the 
product  is  somehow  "safer  than"  other 
untreated  products. 

Examples  of  statements  that  can  be 
made  are:  "Sprayed  with  a  solution  of 
sodium  lactate  to  prevent  the  growth  of 
L.  monocytogenes"  or  "Contains  sodium 
diacetate  and  sodium  lactate  to  prevent 
the  growth  oi  Listeria  monocytogenes." 

New  and  Existing  Regulatory 
Requirements 

The  regulations  promulgated  in  this 
interim  final  rule  include  new 


requirements  and  reiterate  for  clarity 
certain  existing  regulations.  The 
definitions  in  §430.1  are  new,  as  are  the 
provisions  in  §430.4  specifying  the 
three  permissible  alternatives  for 
addressing  L.  monocytogenes.  Similarly, 
the  provisions  in  this  interim  final  rule 
requiring  that  measures  included  in  the 
establishment's  Semitation  SOP  or  other 
prerequisite  program  are  new.  The 
provision  requiring  that  RTE 
establishments  report  at  least  annually 
the  volume  of  production  by  type  of 
RTE  product  and  by  alternative  for 
controlling  or  addressing  L. 
monocytogenes  is  new.  Also  new  are  the 
sanitation  procedure  requirements  that 
include  hold-and-test  provisions. 

Although  the  use  by  industry  and  the 
Agency's  acceptance  of  prerequisite 
programs  is  not  new,  the  provisions  on 
prerequisite  programs  in  this  interior 
final  rule  constitute  explicit  recognition, 
for  the  first  time  in  the  codified 
regulations,  of  such  programs.  The 
requirement  that  documentation  of  ., 
prerequisite  programs  and  the  results  of 
such  programs  be  available  to  the 
Agency  also  makes  explicit  an  implied 
requirement  in  the  HACCP  regulations. 

Also,  the  requirement  that  a  post- 
lethality  treatment  be  included  in  an 
establishment's  HACCP  plan  is  made 
explicit  for  the  first  time  in  this  interim 
final  rule.  The  requirement  to  maintain 
documentation  on  Sanitation  SOPs  or 
other  prerequisite  programs  that  are 
used  to  support  a  decision  not  to 
identify  L.  monocytogenes  as  a  hazard 
reasonably  likely  to  occiu-  that  must  be 
controlled  makes  explicit  a  requirement 
in  the  HACCP  regulations  (9  CFR  417.5J. 
The  provision  for  validation  of  controls 
included  in  a  HACCP  plan  just  reiterates 
existing  requirements  of  9  CFR  417.4. 
Similarly,  Ae  requirenaent  that 
Sanitation  SOPs  be  evaluated  routinely 
to  ensure  their  effectiveness  reiterates 
the  requirements  in  9  CFR  416.14. 

The  requirement  to  verify,  that  is,  to 
evaluate  routinely  and  maintain,  the 
effectiveness  of  the  Sanitation  SOP.  is 
already  a  rQ^lation  (at  9  CFR  416.14). 
Also,  die  requirement  to  follow  existing 
sanitation  requirements  in  the  post- 
lethality  processing  environment  simply 
reiterates  the  general  sanitation 
regulations  (9  CFR  416)  that  are 
applicable  everywhere  in  an  official 
establishment. 

Finally,  the  provision  for  RTE  product 
labeling  that  declares  the  fact  of  an  L. 
monocytogenes  control  treatment  or 
ingredient  is  new,  but  permissive.  RTE 
product  labeling  may,  under  current 
regulations,  bear  such  statements  if  the 
statements  are  valid. 
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Vin.  Implementation 

Implementation  Strategy 

FSIS  has  designed  this  interim  final 
rule  to  recognize  that  there  are 
alternative,  effective  ways  to  ensure  that 
post-lethality  exposed  RTE  products  do 
not  become  contaminated  with  L. 
monocytogenes.  While  each  approach 
can  be  effective  in  preventing  such 
contamination.  Alternatives  1  and  2 
present  a  greater  opportunity  for 
mitigating  the  risk  of  RTE  product 
contamination  than  does  Alternative  3 
because  imder  Alternatives  1  and  2, 
<  products  are  formulated  or  processed  in 
a  maimer  either  to  eliminate  L. 
monocytogenes  or  to  limit  its  growth, 
should  it  be  present.  v 

Hence,  in  implementing  this  interim 
final  rule,  FSIS  plans  to  conduct 
verification  activities,  including  testing, 
that  focus  most  intensively  on 
Alternative  3  establishments  and, 
within  that  group,  on  establishments 
that  produce  deli  meats  and  hotdogs  to 
verify  that  the  total  food  safety  system 
under  which  these  products  are 
produced  is  working  properly. 

FSIS  is  aware  that  tiie  regulated 
industry  is  using  antimicrobial  agents  at 
levels  that  provide  some  limitation  of 
growth,  that  some  establishments  use 
these  agents  at  levels  that  allow  no  more 
than  2-logio  growth  throughout  the 
shelf-life  of  the  product,  and  that  other 
establishments  are  using  the  agents  at 
levels  that  more  severely  limit  growth. 
FSIS  beUeves  that.the  majority  of 
products  formulated  with  the  higher 
levels  of  antimicrobial  agents  are  cured 
products  because  they  better  tolerate  the 
agents,  and  the  products  do  not  have 
unacceptable  organoleptic  qualities.  For 
this  reason,  the  FSIS  verification  testing 
program  for  Alternative  2  will  cover 
establishments  that  produce  products 
formulated  with  antimicrobial  agents 
but  will  focus  on  establishments  using 
lower  levels  of  antimicrobial  agents 
because  there  is  some  potential  for 
pathogen  growth  in  the  products. 
However,  FSIS  does  net  intend  to 
conduct  its  verification  testing  at  such 
establishments  at  a  rate  that  is  any 
higher  than  that  for  establishments  in 
Alternative  3  and  certainly  not  at  a  rate 
as  high  as  that  for  establishments  using 
Alternative  3  and  producing  deli  meats 
or  hotdogs. 

FSIS  intends  to  collect  information 
about  the  RTE  products  produced  by 
establishments  using  Alternatives  1 
through  3.  The  information  will  include 
estimates  of  production  volume  for  post- 
lethality  exposed  products,  so  that  the 
Agency  can  develop  annual  sampling 
frequencies  for  the  establishments  and 
the  products.  FSIS  will  make  the 


sampling  frequency  information 
available  to  the  establishments  so  that 
they  will  have  some  indication  of  how 
the  risk  of  L.  monocytogenes 
contamination  is  tied  to  FSIS 
verification  testing. 

FSIS  is  continuing  to  model  scenarios 
in  its  risk  assessment  model  and  will 
use  this  information  in  determining 
where  to  direct  its  verification  testing 
resources  to  ensure  that  such  products 
are  not  adulterated.  In  the  meantime, 
FSIS  will  continue  to  use  currently 
available  production  volume  figiu'es  in 
directing  these  resoiut:es. 

The  Agency  expects  to  weight  its 
sample  scheduling  process  so  that  a. 
large-volume  establishment  will  be 
targeted  more  frequently  than  an 
establishment  vtrith  a  lower  volume  of 
production.  Because,  under  this  interim 
final  rule,  all  establishments  must  have 
written  programs  that  address  Listeria 
and  share  their  testing  results  with  FSIS, 
FSIS  believes  that  there  will  be  no  need 
to  phase  in  the  implementation  of  the 
interim  final  rule  for  establishments  of 
different  sizes  or  of  different  production 
volume  capacity.  The  effective  date  will 
be  October  6,  2003,  for  all 
establishments.  During  the  120  days 
before  the  interim  final  rule  becomes 
effective,  FSIS  will  issue  a  new  directive 
(Directive  10,240.4,  discussed  below). 
The  Agency  is  now  making  available 
new  compliance  guidelines  that  will 
contain  information  about  the  effects  of 
sanitation  and  testing,  as  well  as  the 
effectiveness  of  various  levels  of 
antimicrobials. 

New  Directive  for  FSIS  Inspection 
Progmm  Employees 

Through  a  new  directive  replacing 
FSIS  Directive  10,240.3  that  issued  in 
December  2002,  FSIS  will  conduct  a 
risk-based  verification  testing  program 
to  ass^s  the  effectiveness  of  RTE 
operations  in  controlling  L. 
monocytogenes.  FSIS  will  identify  the 
general  featiu-es  of  the  design  of  its 
verification  testing  program.  Each  fiscal 
year,  FSIS  identifies  the  general  number 
of  samples  that  it  expects  to  collect 
throughout  the  year  associated  with  RTE 
products.  In  order  to  implement  this 
interim  final  rule,  FSIS  expects  to 
apportion  the  types  of  products  sampled 
with  an  emphasis  on  deli  meats  and 
hotdogs  produced  under  Alternative  3. 
All  RTE  products  are  subject  to  being 
tested. 

Until  FSIS  has  actual  production 
volume  and  associated  data  obtained 
through  the  reports  required  by  9  CFR 
430.4(f),  FSIS  likely  will  continue 
sampling  in  the  same  manner  currently 
employed  by  the  Agency.  FSIS  intends 
to  build  in  the  production  volume 


feature,  as  soon  as  possible,  in  order  to 
ensure  that  larger  volume  production  is 
verified  more  frequently  than  smaller 
volume  production.  In  addition.  FSIS 
will  continue  to  assess  information 
about  sanitation  non-compliances  and 
other  plant  performance  indicators 
when  determining  which  operations 
should  be  tested,  but  with  an  emphasis 
on  products  that  allow  for  growth  of  L. 
monocytogenes. 

As  FSIS  obtains  information  on  the 
effectiveness  of  establishment  process 
controls  for  L.  monocytogenes,  the 
Agency  shoidd  be  able  to  reduce  the 
intensiveness  of  verification  testing  at 
establishments  with  more  effective 
controls. 

Generally,  FSIS  expects  to  collect  for 
L.  monocytogenes  testing  just  one 
sample  unit  of  RTE  product  from  a 
production  lot  at  an  establishment 
selected  for  sampling.  FSIS  is 
considering  taking  more  than  one 
product  sample  from  an  establishment 
that  produces  product  without  post- 
lethality  treatments  or  growth 
inhibitors,  particularly  deli  meat  and 
hotdog  operations.  Finally,  FSIS  expects 
to  collect  food  contact  surface  samples 
and  environmental  samples  mainly  from 
operations  that  have  a  history  of 
problems  associated  with  the  proper 
control  for  L.  monocytogenes,  or  that 
produce  RTE  products,  particularly  deli 
meats  and  hotdogs,  that  allow  for  the 
growth  of  L.  monocytogenes. 

K.  Consumer  Outreach  Effort 

Food  safety  education  is  one  risk 
management  strategy  FSIS  uses  to 
reduce  the  incidence  of  illness 
associated  with  L.  monocytogenes  in 
RTE  meat  and  poultry  products.  Safe 
handling,  storage  and  preparation  of 
RTE  meat  and  poultry  products  can  help 
reduce  the  risk  of  illness,  particularly 
for  thosepopulations  most  at  risk  of 
contracting  listeriosis:  pregnant  women,  - 
newborns,  older  adults,  people  with 
weakened  immune  systems  caused  by 
cancer  treatment.  AIDS, -diabetes, 
kidney  disease,  and  organ  transplants. 
FSIS  reaches  these  audiences  tlu-ough 
printed  materials,  the  FSIS  Web  site, 
electronic  communication,  the  media, 
and  other  information  multipliers,  in 
collaboration  with  other  Federal 
agencies,  educators,  and  healthcare 
professionals,  and  through  the  USDA 
Meat  and  Poultry  Hotline. 

For  example,  FSIS  has  worked  with 
the  Association  of  Women's  Health, 
Obstetric  and  Neonatal  Nurses,  the 
International  Food  Information  Council^ 
Foundation,  FDA,  and  CDC  to  produce 
a  patient  education  sheet,  "Listeriosis 
and  Pregnancy:  What  is  Your  Risk?" 
targeted  to  both  pregnant  women  and 
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their  healthcare  providers.  The  Spanish 
version  will  be  printed  in  spring  2003. 
In  addition,  FSIS  is  completing  a  low 
literacy  flyer  aimed  at  pregnant  women 
entitled,  "Protect  Your  Baby  and 
Yourself  from  Listeriosis"  with  input 
from  WIC  nutritionists,  public  health 
nurses,  and  extension  food  safety 
specialists.  To  reach  other  vulnerable 
groups,  discussions  ate  underway  with 
transplant  organizations,  community 
health  clinics,  geriatric  organizations, 
dialysis  centers,  and  AIDS/HIV  care 
organizations  to  determine  how  best  to 
reach  these  individuals.  Through  the 
newly  launched  Food  Safety  Education 
Mobile,  informational  materials  will  be 
distributed  as  the  vehicle  travels 
throughout  the  country. 

In  addition  to  providing  education  on 
safe  food  handling,  FSIS  will  provide 
information  to  consumers  regarding  new 
labels  that  processors  may  voluntarily 
use  under  this  regulation  to  inform 
consumers  of  interventions  used  to 
reduce  contamination. 

X.  Executive  Order  12866  and  Effiect  on 
Small  Entities 

This  interim  final  rule  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  E.O.  12866  and  has 
been  determined  to  be  economically 
significant.  FSIS  is  amending  the 
Federal  meat  and  poultry  inspection 
regulations  by  adding  requirements  for 
establishments  that  produce  certain  RTE 
meat  and  poultry  products  to  take 
measures  to  prevent  product 
adulteration  by  the  pathogen  L. 
monocytogenes.  Establishments  that 
produce  RTE  meat  and  poultry  products 
that  are  exposed  to  the  environment 
after  lethality  treatments  must  include 
in  their  HACCP  plans  or  their  Sanitation 
SOPs  or  other  prerequisite  programs 
measures  designed  to  prevent  product 
adulteration  by  L.  monocytogenes.  The 
establishments  also  must  share  with 
FSIS  all  data  relevant  to  the  validation, 
operation,  and  verification  of  their 
controls  for  L.  monocytogenes. 

This  action  is  compelled  by  outbreaks 
of  foodbome  illness  in  which  RTE  meat 
and  poultry  products  contaminated  with 
L.  monocytogenes  were  implicated, 
coupled  with  information  on  the 
pathogenicity  of  the  organism  and  the 
Bndings  of  the  risk  assessment  and  risk 
ranking  conducted  by  FDA  and  FSIS. 
Although  FSIS  now  routinely  conducts 
food  contact  surface  and  environmental 
sampling  in  select  establishments  that 
produce  such  products,  and  performs 
product  testing  in  nearly  all  RTE 
establishments  for  the  presence  of  this 
pathogen  before  the  products  are 
distributed,  until  now  there  have  been 
no  speciflc  regulatory  requirements  for 


controlling  the  pathogen.  Appendix  A, 
published  at  the  end  of  this  interim  final 
rule  in  this  issue  of  the  Federal 
Register,  contains  the  final  regulatory 
analysis  required  by  E.O.  12866  and  the 
Regulatory  Flexibility  Act  (at  5  U.S.C. 
604),  including  a  discussion  of  the  need 
for  the  regulations,  regulatory 
alternatives  considered  by  FSIS,  and  a 
cost-benefit  analysis.  This  interim  final 
rule  provides  affected  small  and  very 
small  establishments  with  the  flexibility 
to  minimize  the  costs  associated  with 
this  rule  by  implementing  Sanitation 
SOPs  or  oUier  prerequisite  programs. 
FSIS  is  providing  compliance  guidance 
for  these  establishments  in  accordance 
with  the  Small  Business  Regulatory 
Enforcement  Fairness  Act.  In  addition, 
in  verifying  compliance  with  this 
interim  final  rule,  the  Agency  plans  to 
conduct  testing  at  modulated 
frequencies,  taking  into  account  all 
relevant  factors,  including  the 
alternative  employed  to  address  L. 
monocytogenes,  production  volimie  by 
type  of  RTE  product  produced,  and  the 
establishment's  compliance  history. 

Summary  of  Final  Regulatory  Impact 
Analysis  (FRIA) 

Benefits 

FSIS  has  estimated  the  benefits  of  this 
interim  final  rule  in  terms  of  averted 
deaths  and  illnesses  resulting  from 
actions  taken  by  establishments  that 
produce  RTE  meat  and  poultry  products 
so  far  with  respect  to  only  one  product 
group:  Deli  meats.  FSIS  has 
concentrated  on  this  product  group  for 
several  reasons:  The  FDA/FSIS  risk 
ranking  identified  deli  meats  as  posing 
the  most  overall  risk  to  public  health. 
The  FSIS  in-plant  risk  assessment  tied 
risk  mitigation  actions  to  possible 
reductions  in  deaths  and  illnesses  from 
listeriosis  when  the  FSIS  risk 
assessment  model  was  calibrated  with 
the  FDA/FSIS  risk  ranking  model,  and 
when  containment  strategies  for  Listeria 
contamination  of  RTE  meat  and  poultry 
products  were  simulated.  The  FSIS  risk 
assessment  model  has  been  presented  to 
the  public,  along  with  estimates  of 
reduced  listeriosis  mortality  resulting 
from  actions  taken  by  establishments 
that  prepare  or  process  the  products. 

The  FRlA  relies  on  results  from  the 
FSIS  in-plant  risk  assessment  model  and 
considers  the  adoption  by  large,  small, 
and  very  small  deli-meat  producing 
establishments  of  stratagems  of  varying 
rigor  for  controlling  L.  monocytogenes. 
The  analysis  shows  that  adoption  of  L. 
monocytogenes  mitigation  measures 
induced  by  this  interim  final  rule  results 
in  a  total  median  reduction  of  deaths 
from  listeriosis  of  27.3;  with  8.9  deaths 


averted  at  the  5th  percentile  and  31.2  at 
the  95th  percentile.  These  gains  are 
attributable  to  an  expected  shift — 
discussed  in  detail  in  Appendix  A— of 
establishments  from  sanitation-only  to 
"Alternative  1"  and  "Alternative  2" 
methods  of  addressing  L. 
monocytogenes.  The  corresponding 
reductions  in  illnesses  are  136.7  at  the 
median,  with  44.6  at  the  5th  percentile, 
and  156.0  at  the  95th  percentile. 

Using  a  method  used  by  USDA's 
Economic  Research  Service  (ERS)  for 
estimating  the  human  health  benefits  of 
reduced  listeriosis,  the  benefits  of  the 
reduction  in  illness-related  losses  due  to 
the  interim  final  rule  are  estimated  to  be 
$3.7  million  at  the  median  ((.05  x  136.7 
X  $10,300)  +  (.95  x  136.7  x  $28,300))  and 
$1.3  million  at  the  5th  and  $4.4  million 
at  the  95th  percentile. 

ERS  estimated  the  value  of  statistical 
life  at  $4.8  million  ^  as  a  proxy  for  the 
cost  of  one  fatality.  Based  on  this 
estimate,  the  annual  human  health 
benefits  from  implementation  of  the 
interim  final  rule  are  $134.9  million  at 
the  median  (the  $3.7  million  above  plus 
27.3  X  $4.8  million)  and  $44.0  million 
at  the  5th  percentile  and  $154.0  million 
at  the  95th  percentile. 

Given  the  limitations  in  data  and  the 
fact  that  the  risk  assessment  addresses 
only  deli  meats,  FSIS  believes  that  this 
estimate  may  be  overstated  by  at  least  50 
percent.  If  so,  the  adjusted  annual  net 
benefits  then  become  $50.8  million  at 
the  median,  $5.4  million  at  the  5th 
percentile,  and  $60.4  million  at  the  95th 
percentile.  FSIS  performed  a  sensitivity 
analysis  on  the  benefits  estimates.  Given 
the  cost  estimates,  the  total  benefits  of 
this  rule  would  have  to  be  85  percent 
lower  than  estimated  for  the  net  benefits 
to  lower  to  zero. 

Cost  Impacts 

FSIS  estimated  the  cost  impacts  of 
this  interim  final  rule  on  all  affected 
establishments.  The  FRIA  adds  several 
cost  impacts  in  addition  to  those 
considered  in  the  preliminary  regulatory 
impact  analysis  (PRIA).  The  PRIA 
identified  major  cost  impacts  from 
mandatory  food  contact  surface  testing. 
HACCP  plan  modification,  and 
production  adjustments.  In  addition  to 
these  and  in  response  to  comments,  the 
FRIA  considers  the  costs,  both  fixed  and 
recurring,  associated  with  the 
installation  by  establishments  of  post- 
lethality  treatments;  the  costs,  both 
fixed  and  rectirring,  associated  with 
product  formulation  or  process  changes 
to  include  antimicrobial  agents  or 
processes  that  limit  the  gro.wth  of  L. 
monocytogenes;  and  the  costs  to 
establishments  required  to  hold  and  test 
products  pending  confirmation  of 
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positive  food  contact-surfece  tests  for 
Listeria  species. 

FSIS  estimates  that  the  interim  final 
rule  will  have  combined  one-time  and 
recurring  costs  to  large  establishments 
totaling  about  $15.9  million,  to  small 
establishments  about  $55.3  million,  and 
to  very  small  establishments  about  $1.7 
million.  FSIS  assumes  a  10-year  useful 
life  for  the  changes  (e.g..  post-lethality 
treatment  validation,  installation, 
antimicrobial  agent  or  process 
alteration,  and  production  adjustments) 
for  which  establishments  incur  one-time 
costs  and.  using  a  7-percent  discount 
rate,  the  Agency  annualizes  these  one- 
time costs  over  the  useful  life  of  the 
changes.  Adding  these  to  the  aimual 
recurring  costs,  FSIS  obtains  annualized 
industry-wide  costs  of  the  interim  final 
rule  to  large  establishments  of  about 
$3.6  million,  to  small  establishments 
about  $12.5  million,  and  to  very  small 
establishments  about  $613,000. 

The  grand  total  of  industry-wide 
annualized  costs  is  $16.6  million.  With 
the  50  percent  downward  adjustment 
discussed  above,  net  benefits  of  $50.8 
million  at  the  median  and  ranging  from 
$5.4  million  at  the  5th  percentile  to 
$60.4  million  at  the  95th  percentile  are 
to  be  derived  from  the  interim  final  rule. 

Paperwork  Reduction  Act 

FSIS  has  reviewed  the  paperwork  and 
recordkeeping  requirements  in  this 
interim  final  rule  in  accordance  with  the 
Paperwork  Reduction  Act  and  has 
determined  that  the  paperwork 
requirements  respecting  the  regulations 
that  may  cause  establishments  to 
evaluate  and  revise  their  Sanitations 
SOPS,  HACCP  plans,  and  prerequisite 
programs  have  already  been  accounted 
for  in  the  Pathogen  Reduction/Hazard 
Analysis  and  Critical  Control  Point 
(HACCP)  Systems  information 
collection  approved  by  the  Office  of 
Management  and  Budget  (OMB).  The  " 
.OMB  approval  number  for  the  Pathogen 
Reduction/Hazard  Analysis  and  Critical 
Control  Point  (HACCP)  Systems 
information  collection  is  0583-0103. 

The  requirement  that  may  cause 
establishments  to  test  for  L. 
monocytogenes,  to  document  their 
testing  protocols  and  their  hold-and-test 
procedures,  and  the  requirement  for 
establishments  that  produce  RTE 
products  to  provide  FSIS  with 
production  volume  information  by 
product  type  and  L.  monocytogenes 
control  alternative  are  new  information 
collections. 

Title:  Listeria. 

Type  of  Collection:  New. 

The  paperwork  and  recordkeeping 
requirements  in  this  interim  fined  rule 


are  awaiting  approval  by  the  Office  of 
Management  and  Budget. 

Abstract:  FSIS  has  reviewed  the 
paperwork  and  recordkeeping 
requirements  in  this  interiin  final  nde  in 
accordance  with  the  Paperwork 
Reduction  Act.  Under  this  interim  final 
rule,  FSIS  is  requiring  an  information 
collection  activity.  FSIS  is  requiring  that 
establishments  that  produce  ready  to  eat 
product  annually  report  the  estimated 
production  volume  by  product  type  and 
Listeria  control  alternative  employed. 
FSIS  is  also  publishing  requirements  for 
RTE  establishments  to  conduct,  and 
plans  to  ask  them  to  report  on,  food- 
contact  surface  sampling.  In  addition. 
FSIS  is  establishing  requirements  that 
may  cause  some  RTE  establishments  to 
hold  and  test  product  for  L. 
monocytogenes  and  other  indicator 
organisms. 

Estimate  of  Burden:  FSIS  estimates 
that  the  time  to  collect  and  report  the 
required  information  on  the  estimated 
volume  of  RTE  product  by  product  type 
and  Listeria  control  method  is  one  hour. 
The  Agency  estimates  that  it  will  take 
establishments  50  minutes  to  collect  the 
information  necessary  to  make  the 
required  estimates  and  10  minutes  to 
report  the  information  by  form. 

FSISestimates  that  it  will  take  25 
hours  to  develop  a  microbiological 
sampling  and  testing  plan  to  support  the 
efficacy  of  the  sanitation  controls, 
including  the  development  of  test-and- 
hold  procedures.  The  Agency  estimates 
that  it  will  take  two  hours  to  revise 
microbiological  sampling  and  testing 
plans.  And  FSIS  estimates  that  it  will 
take  an  average  of  30  minutes  to 
conduct  a  food  contact  surface  test  and 
an  average  of  30  minutes  to  collect 
information  on  product  samples  for  test 
and  hold  procedures. 

Respondents:  Meat  and  poultry 
product  establishments  that  produce 
Ready  to  Eat  product. 

Estimated  Number  of  Respondents: 
4,975. 

Estimated  Number  of  Responses  per 
Respondent:  10. 

Estimated  Total  Annual  Burden  on 
Respondents:  154,243  hours. 

Copies  of  this  information  collection 
assessment  can  be  obtained  from  John 
O'Coimell,  Paperwork  Reduction  Act 
Coordinator,  Food  Safety  and  Inspection 
Service.  USDA,  112  Annex.  300  12th 
Street,  SW.,  Washington  DC  20250. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  FSIS'  functions,  including  whether 
the  information  will  have  practical 
utility;  (b)  the  accuracy  of  FSIS'  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 


the  methodology  and  assumptions  used; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  ways  to  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques,  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  both  John 
O'Connell,  Paperwork  Reduction  Act 
Coordinator,  at  the  address  provided 
above,  and  the  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20253. 

All  responses  to  this  notice  will  be 
suimmanzed  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Government  Paperwork  Elimination  Act 
(GPEA) 

FSIS  is  committed  to  achieving  the 
goals  of  the  GPEA,  which  requires 
Government  agencies,  in  general,  to 
provide  the  public  with  the  option  of 
submitting  information  or  transacting 
business  electronically  to  the  maximiun 
possible  extent.  FSIS  is  making 
available  to  establishments  affected  by 
this  interim  final  rule  an  electronic  form 
by  which  they  may  provide  the  required 
production  volume  information.  The 
form  will  be  accessible  on  a  special  page 
on  the  FSIS  Web  site  at  http:// 
www.fsis.usda.gov,  log-on  and 
authentication  instructions  will  be 
provided.  Each  establishment's 
submission  will  be  treated  as 
confidential.  Provision  of  this  electronic 
form  is  expected  to  enable  the  Agency 
more  efficiently  to  gather,  and  aflected 
establishments  to  report,  the  needed 
information. 

This  electronic  data  collection  is 
intended  to  meet  Goal  4  of  the  e- 
Govemment  strategy  in  the  President's 
Management  Agenda.  The  electronic 
filing  option  is  provided  to  reduce  data 
collection  time  and  information 
processing  and  handling  for  the 
regulated  industry  and  FSIS. 

This  electronic  data  collection  is 
intended  to  be  consistent  with  Goal  2 
(enhancing  collaboration  with  public 
and  private  sector  organizations  to 
develop  and  deliver  USDA's  mission) 
and  Objective  2.4  of  the  Department's  e- 
Govemment  Strategic  Plan  in  that  it 
reduces  time  necessary  for  information 
collection  and  processing  for  both 
regulated  establishments  and  FSIS.  A 
further,  related  initiative,  providing  for 
use  of -electronic  signatures  and 
authentication,  will  be  consistent  with 
the  Department-wide  strategies  and 
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policies  to  develop  and  implement  e- 
signature  and  e-Authentication  policies. 

1.  The  interim  final  rule  on  L. 
monocytogenes  control  in  ready-to-eat 
meat  and  poultry  products  contains  a 
requirement  for  official  establishments 
that  prepare  post-lethality  exposed 
ready-to-eat  meat  and  poultry  products 
to  provide  FSIS  at  least  annually  with 
data  on  the  volume  of  production  of 
products  they  prepare  in  processes  that 
are  covered  by  the  interim  final  rule. 
FSIS  is  developing  a  form  by  which  to 
collect  the  data.  The  form  will  be  made 
available  to  establishments  in  both 
paper  and  electronic  formats.  The 
electronic  form  will  be  available  for  use 
by  affected  establishments  at  all  times 
after  the  rule  becomes  effective. 

2.  FSIS  can  use  its  existing 
information  technology  resources  in  the 
electronic  data  collection.  That  is,  the 
Agency  plans  to  use  its  existing 
database  applications  and  server  storage 
to  house  the  data  collection  form  and 
associated  databases.  FSIS  estimates 
that  no  more  than  $1,000  in  materials 
and  0.25  FTE  annually  at  the  level  of  a 
GS-1 3  or  equivalent  staff  officer  grade 
in  FSIS'S  Data  Analysis  Systems  and 
Support  Staff,  Office  of  Policy  and 
Program  Development,  will  be  required 
to  administer  the  data  collection. 

FSIS  is  developing  a  centralized 
system  known  as  the  FSIS  Automated 
Corporate  Technology  Suite  (FACTS)  for 
which  approximately  $15  million  has 
been  earmarked.  The  system  will 
provide,  among  other  Uiings,  facilities 
for  accessing  Agency  electronic  forms 
and  for  processing  the  data  collected 
through  such  forms.  The  new 
production  volume  form  can  be 
integrated  with  FACTS. 

3.  FSIS  plans  to  use  e-signature  and 
e-Auth6ntication  methods  that  are 
consistent  with  Department  e- 
Authentication  policy. 

4.  Regarding  information  seciu-ity, 
FSIS  plans  to  provide  ordinary  levels  of 
protection  for  the  production  volume 
information  obtained.  Establishment- 
linked  information  will  be  treated  as 
confidential  j^id  stored  in  password- 
protected  databases  and  electronic 
systems  to  which  only  authorized 
personnel  have  access.  Information  in 
paper  format  will  be  stored  under  lock 
and  key  in  file  boxes  or  cabinets  to 
which  only  authorized  personnel  have 
access.  FSIS  does  not  envision  a  need 
for  sophisticated  security  or  encryption 
systems  to  protect  this  information. 

5.  For  the  purpose  of  this  information 
collection,  FSIS  does  not  foresee  a  need 
for  telecommunications  systems 
additional  to  those  already  operated  by 
the  Agency. 


6.  The  interim  final  rule  does  not 
specifically  address  recordkeeping  by 
establishments  but  only  data  reporting. 
The  data  collected  will  be  stored  in  a 
protected  database  managed  by  FSIS. 

XII.  E.  O.  12988  Qvil  Justice  Reform 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12988, 
Civil  Justice  Reform.  States  and  local 
jursidicitons  are  preempted  by  the 
FMIA  and  the  PPIA  from  imposing  any 
marking,  labeling,  packaging,  or 
ingredient  requirements  on  federally 
inspected  meat  and  poultry  products 
that  are  in  addition  to.  or  different  than, 
those  imposed  under  the  FMIA  or  PPIA. 
States  and  local  jurisdictions  may, 
however,  exercise  concurrent 
jurisdiction  over  meat  and  poultry 
products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  meat  and 
poultry  products  that  are  misbranded  or 
adulterated  under  the  FMIA  or  PPIA,  or, 
in  the  case  of  imported  articles,  that  are 
not  at  such  an  establishment,  after  their 
entry  into  the  United  States.  This 
proposed  rule  is  not  intended  to  have 
retroactive  effect. 

Administrative  proceedings  will  not 
be  required  before  parties  may  file  suit 
in  court  challenging  this  interim  final 
rule.  However,  the  administrative 
procedures  specified  in  9  CFR  306.6  and 
381.35  must  be  exhausted  before  any 
judicial  challenge  of  the  application  of 
the  provisions  of  this  interim  final  rule, 
if  the  challenge  involves  any  decision  of 
an  FSIS  employee  relating  to  inspection 
services  provided  under  the  FMIA  or 
PPIA. 

XIII.  Additional  Public  Notification 

Public  awareness  of  all  segments  of 
policy  development  is  important. 
Consequently,  in  an  effort  to  better 
ensure  that  minorities„women,  and 
persons  with  disabilities  are  aware  of 
this  interim  final  rule,  FSIS  will 
announce  it  and  provide  copies  of  this 
Federal  Register  publication  in  the  FSIS 
Constituent  Update. 

The  Constituent  Update  provides 
information  on  FSIS  policies, 
procedures,  regulations.  Federal 
Register  notices,  FSIS  public  meetings, 
recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  These  include  industry, 
trade,  and  farm  groups,  consumer 
interest  groups,  allied  health 
professionals,  scientific  professionals, 
and  other  individuals  that  have 
requested  to  be  included.  The 
Constituent  Update  is  available  on-line 
through  the  FSIS  Web  page  located  at 


http://www.fsis.usda.gov/OA/update/ 
update.htm. 

The  FSIS  Constituent  Update  is 
issued  via  the  USDA- 
FSISConstituentsListserv  to  over  400 
organizations  and  individuals  on  a 
weekly  basis.  FSIS  also  issues  other 
communications  on  the  Listserv, 
including  news  releases,  recall  notices, 
and  Constituent  Alerts  on  important 
issues.  Persons  interested  in  subscribing 
to  the  Listserv  can  do  so  by  completing 
a  form  at  http://www.fsis.usda.gov/OA/ 
update/subscribe.asp. 

XrV.  Final  Regulations  ' 

List  of  Subjects  in  9  CFR  Part  430 

Food  labeling,  Meat  inspection, 
Poultry  and  poultry  products 
insp^tion. 

■  Accordingly,  title  9,  chapter  III,  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

■  1 .  A  new  part  430  is  added  to  read  as 
follows: 

PART  430— REQUIREMENTS  FOR 
SPECIRC  CLASSES  OF  PRODUCT 

Sec. 

430.1    Definitions. 

430.4    Control  of  Listeria  monocytogenes  in 

post-lethality  exposed  ready-to-eat 

products. 

Authority:  7  U.S.C.  450;  7  U.S.C.  1901- 
1906;  21  U.S.C.  451-470,  601-695;  7  CFR 
2.18.2.53. 

§430.1     Definitions. 

Antimicrobial  agent.  A  substance  in 
or  added  to  an  RTE  product  that  has  the 
effect  of  reducing  or  eliminating  a 
microorganism,  including  a  pathogen 
such  as  L.  monocytogenes,  or  that  has 
the  effect  of  suppressing  or  limiting 
growth  of  L.  monocytogenes  in  the 
product  throughout  the  shelf  life  of  the 
product.  Examples  df  antimicrobial 
agents  added  to  RTE  products  are 
potassium  lactate  and  sodium  diacetate. 

Antimicrobial  process.  An  operation, 
such  as  freezing,  applied  to  an  RTE 
product  that  has  the  effect  of 
suppressing  or  limiting  the  growth  of  a 
microorganism,  such  as  L. 
monocytogenes,  in  the  product 
throughout  the  shelf  life  of  the  product. 

Deli  product.  A  ready-to-eat  meat  or 
poultry  product  that  typically  is  sliced, 
either  in  an  official  establishment  or 
after  distribution  from  an  official 
establishment,  and  typically  is 
assembled  in  a  sandwich  for 
consumption. 

Hotdog  product.  A  ready-to-eat  meat 
or  poultry  frank,  frankfurter,  or  wiener, 
such  as  a  product  defined  in  9  CFR 
319.180  and  319.181. 

Lethality  treatment.  A  process, 
including  the  application  of  an 
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antimicrobial  agent,  that  eliminates  or 
reduces  the  number  of  pathogenic 
microorganisms  on  or  in  a  product  to 
make  the  product  safe  for  human 
consumption.  Examples  of  lethality 
treatments  are  cooking  or  the 
application  of  an  antimicrobial  agent  or 
process  that  eliminates  or  reduces 
pathogenic  microorganisms. 

Post-lethality  exposed  product. 
Ready-to-eat  product  that  comes  into 
direct  contact  with  a  food  contact 
surface  after  the  lethality  treatment  in  a 
post-lethality  processing  environment. 

Post-lethality  processing  environment. 
The  area  of  an  establishment  into  which 
product  is  routed  after  having  been 
subjected  to  an  initial  lethality 
treatment.  The  product  may  be  exposed 
to  the  environment  in  this  area  as  a 
result  of  slicing,  peeling,  re-bagging, 
cooling  semi-permeable  encased 
product  with  a  brine  solution,  or  other 
procedures. 

Post-lethality  treatment.  A  lethality 
treatment  that  is  applied  or  is  effective 
after  post-lethality  exposure.  It  is 
applied  to  the  final  product  or  sealed 
package  of  product  in  order  to  reduce  or 
eliminate  the  level  of  pathogens 
resulting  from  contamination  from  post- 
lethality  exposure. 

Prerequisite  program.  A  procedure  or 
set  of  procedures  that  is  designed  to 
provide  basic  environmental  or 
operating  conditions  necessary  for  the 
production  of  safe,  wholesome  food.  It 
is  called  "prerequisite"  because  it  is 
considered  by  scientific  experts  to  be 
prerequisite  to  a  HACCP  plan. 

Ready-to-e'at  (RTE)  product.  A  meat  or 
poultry  product  that  is  in  a  form  that  is 
edible  without  additional  preparation  to 
achieve  food  setfety  and  may  receive 
additional  preparation  for  palatability  or 
aesthetic,  epicurean,  gastronomic,  or 
culinary  purposes.  RTE  product  is  not 
required  to  bear  a  safe-handling 
instruction  (as  required  for  non-RTE 
products  by  9  CFR  317.2(1)  and 
381.125(b))  or  other  labeling  that  directs 
that  the  product  must  be  cooked  or 
otherwise  treated  for  safety,  and  can 
include  frozen  meat  and  poultry 
products.  ; 

§  430.4    Control  of  Listeria  monocytogenes 
in  post-lethality  exposed  ready-to-eat 
products. 

(a)  Listeria  monocytogenes  can 
contaminate  RTE  products  that  are 
exposed  to  the  environment  after  they 
have  undergone  a  lethality  treatment.  L. 
monocytogenes  is  a  hazard  that  an 
establishment  producing  post-lethality 
exposed  RTE  products  must  control 
through  its  HACCP  plan  or  prevent  in 
the  processing  environment  through  a 
Sanitation  SOP  or  other  prerequisite 


program.  RTE  product  is  adulterated  if 
it  contains  L.  monocytogenes  or  if  it 
comes  into  direct  contact  with  a  food 
contact  surface  which  is  contaminated 
with  £,.  monocytogenes. 

(b)  In  order  to  maintain  the  sanitary 
conditions  necessary  to  meet  this 
requirement,  an  establishment 
producing  post-lethality  exposed  RTE 
product  must  comply  with  the 
requirements  included  in  one  of  the 
three  following  alternatives: 

(1)  Alternative  1.  Use  of  a  post- 
lethality  treatment  (which  may  be  an 
antimicrobial  agent)  that  reduces  or 
eliminates  microorganisms  on  the 
product  and  an  antimicrobial  agent  or 
process  that  suppresses  or  limits  the 
growrth  of  L.  monocytogenes.  If  an 
establishment  chooses  this  alternative:  • 

(i)  The  post-lethality  treatment  must 
be  included  in  the  establishment's 
HACCP  plan.  The  antimicrobial  agent  or 
process  used  to  suppress  or  limit  the 
growth  of  the  pathogen  must  be 
included  in  either  the  establishment's 
HACCP  plan  or  its  Sanitation  SOP  or 
other  prerequisite  program. 

(ii)  The  establishment  must  validate 
the  effectiveness  of  the  post-lethality 
treatment  incorporated  in  its  HACCP 
plan  in  accordance  with  §417.4.  The 
establishment  must  document,  either  in 
its  HACCP  plan  or  in  its  Sanitation  SOP 
or  other  prerequisite  program,  that  the 
antimicrobial  agent  or  process,  as  used, 
is  effective  in  suppressing  or  limiting 
growth  of  L.  monocytogenes. 

(2)  Alternative  2.  Use  of  either  a  post- 
lethality  treatment  (which  may  be  an 
antimicrobial  agent)  that  reduces  or 
eliminates  microorganisms  on  the 
product  or  an  antimicrobial  agent  or 
process  that  suppresses  or  limits  growth 
of  L.  monocytogenes.  If  an  establishment 
chooses  this  alternative: 

(i)  The  post-lethality  treatment  must 
be  included  in  the  establishment's 
HACCP  plan.  The  antimicrobial  agent  or 
process  used  to  suppress  or  limit  growth 
of  the  pathogen  must  be  included  in 
either  the  establishment's  HACCP  plan 
or  its  Sanitation  SOP  or  other 
prerequisite  program. 

(ii)  The  establishment  must  validate 
the  effectiveness  of  a  post-lethality 
treatment  incorporated  in  its  HACCP 
plan  in  accordance  with  §  417.4.  The 
establishment  must  document  in  its 
HACCP  plan  or  in  its  Sanitation  SOP  or 
other  prerequisite  program  that  the 
antimicrobial  agent  or  process,  as  used, 
is  effective  in  suppressing  or  limiting 
growth  of  L.  monocytogenes. 

(iii)  If  an  establishment  chooses  this 
alternative  and  chooses  to  use  only  an 
antimicrobial  agent  or  process  that 
suppresses  or  limits  the  growth  of  L. 


monocytogenes,  its  sanitation  program 
must: 

(A)  Provide  for  testing  of  food  contact 
surfaces  in  the  post-lethality  processing 
enviroiunent  to  ensure  that  the  surfaces 
are  sanitary  and  free  of  L. 
monocytogenes  or  of  an  indicator  ~ 
organism; 

(B)  Identify  the  conditions  under 
which  the  establishment  will  implement 
hold-and-test  procedures  following  a 
positive  test  of  a  food-contact  surface  for 
L.  monocytogenes  or  an  indicator 
organism; 

(C)  State  the  frequency  with  which 
testing  will  be  done; 

(D)  Identify  the  size  and  location  of 
the  sites  that  will  be  .sampled;  and 

(E)  Include  an  explanation  of  why  the 
testing  frequency  is  sufficient  to  ensure 
that  effective  control  of  L. 
monocytogenes  or  of  indicator 
organisms  is  maintained. 

(iv)  An  establishment  that  chooses 
this  alternative  and  uses  a  post-lethality 
treatment  of  product  will  likely  be 
subject  to  more  frequent  verification 
testing  by  FSIS  than  if  it  had  chosen 
Alternative  1 .  An  establishment  that 
chooses  this  alternative  and  uses  an 
antimicrobial  ageut  or  process  that 
suppresses  or  limits  the  growth  of  L.       _ 
monocytogenes  will  likely  be  subject  to 
more  frequent  FSIS  verification  testing 
than  if  it  uses  a  post-lethality  treatment. 

(3)  Alternative  3.  Use  of  sanitation 
measures  only. 

(i)  If  an  establishment  chooses  this 
alternative,  its  sanitation  program  must: 

(A)  Provide  for  testing  of  food  contact 
surfaces  in  the  post-lethality  processing 
environment  to  ensure  that  the  surfaces 
are  sanitary  and  free  of  L. 
monocytogenes  or  of  an  indicator 
organism; 

(B)  Identify  the  conditions  under 
which  the  establishment  will  implement 
hold-and-test  procedures  following  a 
positive  test  of  a  food -contact  surface  for 
L.  monocytogenes  ot  an  indicator 
organism: 

(C)  State  the  frequency  with  which 
testing  wiH  be  done; 

(D)  Identify  the  size  and  location  of 
the  sites  that  will  be  sampled;  and 

(E)  Include  an  explanation  of  why  the 
testing  frequency  is  sufficient  to  ensure 
that  effective  control  of  L. 
monocytogenes  or  of  indicator 
organisms  is  maintained. 

(ii)  An  establishment  producing  a  deli 
product  or  a  hotdog  product,  in  addition 
to  meeting  the  requirements  of 
paragraph  (b)(3)(i)  of  this  section,  must 
meet  the  following  requirements: 

(A)  The  establishment  must  verify 
that  the  corrective  actions  that  it  takes 
with  respect  to  sanitation  after  an  initial 
positive  test  for  L.  monocytogenes  or  an 
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indicator  organifim  on  a  food  contact 
surface  in  the  post-lethality  processing 
environment  are  effective  by  conducting 
follow-up  testing  that  includes  a 
targeted  test  of  the  specific  site  on  the 
food  contact  surface  area  that  is  the 
most  likely  source  of  contamination  by 
the  organism  and  such  additional  tests 
in  the  surrounding  food  contact  surface 
area  as  are  necessary  to  ensure  the 
effectiveness  of  the  corrective  actions. 

(B)  During  this  follow-up  testing,  if 
the  establishment  obtains  a  second 
positive  test  for  L.  monocytogenes  or  an 
indicator  organism,  the  establishment 
must  hold  lots  of  product  that  may  have 
become  contaminated  by  contact  with 
the  food  contact  surface  until  the 
establishment  corrects  the  problem 
indicated  by  the  test  result. 

(C)  Further,  in  order  to  be  able  to 
release  into  commerce  the  lots  of 
product  that  may  have  become 
contaminated  with  L.  monocytogenes. 
the  establishment  must  sample  and  test 
the  lots  for  L.  monocytogenes  or  an 
indicator  organism  using  a  sampling 
method  and  frequency  that  will  provide 
a  level  of  statistical  confidence  that 
ensures  that  each  lot  is  not  adulterated 
with  L.  monocytogenes.  The 
establishment  must  document  the 
results  of  this  testing.  Alternatively,  the 
establishment  may  rework  the  held 
product  using  a  process  that  is 
destructive  of  L.  monocytogenes  or  the 
indicator  organism. 

(iii)  An  establishment  that  chooses 
Alternative  3  is  likely  to  be  subject  to 
more  frequent  verification  testing  by 
FSIS  than  an  establishment  that  has 
chosen  Alternative  1  or  2.  An 
establishment  that  chooses  Alternative  3 
and  that  produces  deli  meat  or  hotdog 
products  is  likely  to  be  subject  to  more 
frequent  verification  testing  than  one 
that  does  not  produce  such  products. 

(c)  For  all  three  alternatives  in 
paragraph  (b): 

(1)  Establishments  may  use 
verification  testing  that  includes  tests 
for  L  monocytogenes  or  an  indicator 
organism,  such  as  Listeria  species,  to 
verify  the  effectiveness  of  their 
sanitation  procedures  in  the  post- 
lethality  processing  environment. 

(2)  Sanitation  measures  for  controlling 
L.  monocytogenes  and  procedures  for 
antimicrobial  agents  or  processes  that 
suppress  or  limit  the  growth  of  the 
pathogen  may  be  incorporated  either  in 
the  establishment's  HACCP  plan  or  in 
its  Sanitation  SOP  or  other  prerequisite 
program.  When  these  control 
procediu-es  are  incorporated  into  the 
Sanitation  SOP  or  prerequisite  program, 
and  not  as  a  CCP  in  the  HACCP  plan, 
the  establishment  must  have 
documentation  that  supports  the 


decision  in  its  hazard  analysis  that  L. 
monocytogenes  is  not  a  hazard  that  is 
reasonably  likely  to  occur. 

(3)  The  establishment  must  maintain 
sanitation  in  the  post-lethality 
processing  environment  in  accordance 
with  part  416. 

(4)  If  L  monocytogenes  control 
measures  are  included-in  the  HACCP 
plan,  the  establishment  must  validate 
and  verify  the  effectiveness  of  measures 
for  controlling  L.  monocytogenes 
included  in  its  HACCP  plan  in 
accordance  with  §417.4.  « 

(5)  If  L.  monocytogenes  control 
measures  are  included  in  the  Sanitation 
SOP.  the  effectiveness  of  the  measures 
must  be  evaluated  in  accordance  with 
§416.14. 

(6)  If  the  measures  for  addressing  L. 
monocytogenes  are  addressed  in  a 
prerequisite  program  other  than  the 
Sanitation  SOP,  the  establishment  must 
include  the  program  and  the  results 
produced  by  the  program  in  the 
documentation  that  the  establishment  is 
required  to  maintain  under  9  CFR  417.5. 

(7)  The  establislunent  must  make  the 
verification  results  that  demonstrate  the 
effectiveness  of  the  n\easures  it 
employs,  whether  under  its  HACCP 
plan  or  its  Sanitation  SOP  or  other 
prerequisite  program,  available  upon 
request  to  FSIS  inspection  personnel. 

(d)  An  establishment  that  produces 
post-lethality  exposed  RTE  product 
shall  provide  FSIS,  at  least  annually,  or 
more  often,  as  determined  by  the 
Administrator,  with  estimates  of  annual 
production  volume  and  related 
information  for  the  types  of  meat  and 
poultry  products  processed  under  each 
of  the  alternatives  in  paragraph  (b)  of 
this  section. 

(e)  An  establishment  that  controls  L. 
monocytogenes  by  using  a  post-lethality 
treatment  or  an  antimicrobial  agent  or 
process  that  eliminates  or  reduces,  or 
suppresses  or  limits  the  growth  of  the 
organism  may  declare  this  fact  on  the 
product  label  provided  that  the 
establishment  has  validated  the  claim. 

Done  in  Washington,  DC:  June  2.  2003. 
Garry  L.  McKee, 
Administrator. 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendix  A 

Final  Regulatory  Impact  Analysis 

FSIS  is  amending  its  regulations  to  require 
that  ofRcial  establishments  that  produce 
certain  ready-to-eat  (RTE)  meat  and  poultry 
products  (MPPs)  take  measures  to  prevent 
product  adulteration  by  L  monocytogenes 
(Lm).  These  amended  regulations  primarily 
affect  establishments  that  produce  RTE  MPPs 
that  are  exposed  to  the  environment 


following  lethality  treatment  and  that 
support  the  growth  of  Lm. 

The  final  rule  takes  into  account  the 
differences  in  the  risk  of  Ljn  contamination 
by  type  of  RTE  MPP  product  and  by  the 
manner  in  which  the  pathogen  is  controlled 
in  the  production  process.  It  takes  into 
account  these  differences  by  identifying  four 
alternative  Zjti  conlro!  approaches  applying 
to  RTE  MPPs  that  are  exposed  to  the  plant 
environment  after  undergoing  a  process  that 
is  lethal  to  the  pathogen.  Each  alternative 
involves  a  different  level  of  pathogen  control 
and  to  eacii  there  corresponds  a  preferred 
level  of  monitoring  and  verification,  based  on 
science  and  the  nature  of  the  product. 

Need  for  the  Rule 

This  action  is  compelled  by  recent 
outbreaks  of  food  borne  illness  related  to  the 
consumption  of  adulterated  RTE  meat  and 
poultry  products,  coupled  with  information 
on  the  pathogenicity  of  the  organism  and  the 
findings  of  the  risk  assessment  and  risk 
ranking  conducted  by  FDA  and  FSIS.  Lm 
contamination  is  often  a  result  of  post 
processing  contamination  or  growth  of  the 
organism  after  it  leaves  the  Federal 
establishment.  FSIS  concluded  before 
beginning  this  rulemaking  that  many 
establishments  were  not  effectively 
implementing  HACCP  plans  and  Sanitation 
SOPs  to  prevent  L.  monocytogenes  from 
contaminating  the  RTE  product  in  the  post- 
lethality  processing  environment. 

Given  the  pathogenicity  of  L. 
monocytogenes,  the  opportunity  for  it  to 
contaminate  RTE  product  in  the  post- 
lethality  environment,  and  the  significant 
consequences  that  this  contamination  can 
have,  FSIS  is  amending  its  regulations.  The 
Agency  is  adding  provisions  that  require 
establishments  that  produce  post-lethality 
exposed  RTE  product  to  include  in  their 
HACCP  plans  or  in  their  Sanitation  SOPs  or 
other  prerequisite  programs  measures  that 
prevent  product  adulteration  by  L. 
monocytogenes. 

Market  Failure.  This  final  rule  addresses  a 
market  failure.  Market  failures  occur  when 
resources  are  misallocated  or  allocated 
inefficiently.  Markets  fail,  in  the  current  case, 
because  processors  may  not  always  be 
provided  with  sufficient  incentives  to 
allocate  the  additional  resources  and  efforts 
needed  to  provide  effective  prevention 
methods  for  pathogen  contamination  in  their 
products.  These  incentives  are  lacking 
because  consumers  cannot  identify  (and 
reward)  those  firms  that  produce  RTE  MPPs 
and  are  implementing  the  desired  food  safety 
safeguards.  Therefore,  consumers  are  unable 
to  distinguish  these  products  from  those 
produced  by  lower  cost  firms  that  are 
applying  less  effective  pathogen  prevention 
methods.  The  lack  of  information  on  the 
safety  of  the  products  produced  by  the 
establishments  in  this  latter  group  is  a  major 
concern  of  this  rule.  The  recent  FSIS  risk 
assessment  clearly  indicates  that  products 
from  establishments  that  are  not  taking  these 
precautions  can  lead  to  illness  or  death. 

The  provisions  of  this  final  rule  are 
designed  to  provide  establishments  a  choice 
of  selected,  proven  technologies  to  minimize 
the  presence  of  Listeria  in  their  processing 
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environment.  The  use  of  these  technologies 
and  documentation  of  records  on  the 
environment  of  these  establishments,  brought 
about  by  this  final  rule,  will  provide  the  kind 
of  information,  and  needed  food  safety 
assurance,  that  is  lacking  for  consumers. 

Rationale  for  the  Approach  Taken 

The  economic  rationale  for  the 
requirements  of  the  final  rule  is  that  it 
recognizes  that  a  combination  of 
interventions  have  been  shown  to  be  more 
effective  that  a  single  intervention  and  builds 
this  into  the  framework  of  regulation. 
Second,  the  requirements  recognize  that  the 
level  of  risk  varies  by  product  and  how  it  is 
produced.  Third,  the  requirements  provide 
incentives  for  the  establishment  to  adopt 
sanitation  and  testing  practices  that  are  most 
suitable  for  its  products  and  processes.  And 
lastly,  these  incentives  for  establishments 
have  been  shown  to  be  preferable  over 
mandatory  requirements. 

The  FDA/FSIS  risk  ranking  •  found  that 
RTE  MPPs  posed  a  moderate  to  high  human 
health  risk,  particularly  among  vulnerable 
populations.  These  products  include  deli 
meats,  hotdogs.  meat  spreads,  pate,  and  deli 
salads  that  include  RTE  meat  or  poultry 
products  as  components.  The  risk  ranking 
indicates  that  among  the  RTE  MPPs,  deli 
meals  pose  an  especially  high  risk. 

The  FSIS  Risk  Assessment  for  L. 
monocytogenes  in  Ready-to-Eat  Deli  Meats  ^ 
(FSIS  Lm  risk  assessment)  estimated  the 
reduction  in  fatalities  among  vulnerable 
populations  horn  consuming  contaminated 
deli  meats  that  might  be  achieved  through  in- 
plant  sanitation  with  verification  testing        * 
regimes  of  increasing  intensity.  These  results 
were  compared  with  estimates  for  similar 
fatality  reductions  that  might  be  achieved  by 
applying  post-lethality  treatments  or  growth 
inhibiting  additives  or  processes.  Based  on 
the  finding  of  the  FSIS  Lm  risk  assessment, 
the  Agency  concluded  that  a  combination  of 
interventions,  including  sanitation  coupled 
with  verification  testing,  and  the  use  of 
growth  inhibitors,  appears  to  be  more 
effective  in  controlling  Lm  than  a  single 
intervention  in  these  operations. 

FSIS  considered  the  findings  of  the  FDA/ 
FSIS  risk  ranking  and  the  Agency's  Lm  risk 
assessment  and  the  public  comments  that  - 
had  been  submitted  on  the  Agency's 
proposed  rule  regarding  control  of  Lm  in  RTE 
products.  Many  of  the  comments  expressed 
opposition  to  proposed  mandatory  testing 
frequencies — either  the  frequencies 
themselves  or  the  fact  that  they  would  be 
mandated.  Instead  of  mandatory  testing 
requirements,  the  Agency  is  requiring  that 
establishments  incorporate  appropriate 
verification  methods  into  their  HACCP  plan. 
Sanitation  SOP,  or  prerequisite  program.  This 
approach  provides  establishments  with 
incentives  to  test  for  Lm  and  the  flexibility 


'  FDA.  FSIS.  CDC.  "Draft  Assessment  of  the 
Relative  Risk  to  public  Health  trom  Foodbome 
Listeria  monocytogenes  Among  Selected  Categories 
of  Ready-to-Eat  Foods".  The  document  is  available 
at  www.foodsafety.gov. 

2  USDA.  FSIS.  "Draft  Risk  Assessment  for  Usieria 
Monocytogenes  in  Ready-to-eat  Deli  Meat 
Products  ".  FSIS.  March  2003.  The  risk  assessment 
is  available  at  u'ww.fsis. usda.gov. 


to  implement  control  measures  that  are 
appropriate  for  the  types  of  products 
produced  and  processing  methods  at  the 
establishment. 

The  final  rule  sets  out  four  alternative  Lm 
control  approaches.  For  the  purposes  of  this 
analysis,  FSIS  has  grouped  the  affected 
establishments  according  to  their  use  of  these 
Lm  control  approaches. 

Changes  Between  the  Proposed  and  the  Final 
Rule 

FSIS  considered  four  regulatory  options  for 
this  final  rule  that  had  been  generated  from 
comments  on  the  proposed  rule.  The  options 
were:  (1)  No  action;  (2)  a  sanitation 
performance  standard  for  reduction  of  Lm  in 
RTE  MPPs;  (3)  mandatory  testing  frequencies 
for  Usteria  species  on  food  contact  surfaces 
different  from  the  frequencies  proposed;  and 
(4)  a  warning  label  to  inform  consumers  in 
-  vulnerable  groups  of  the  potential  for  Lm 
contamination. 

FSIS  determined  that:  (1)  Comments 
supported  a  final  rule;  (2)  scientific  support 
for  a..sanitation  performance  standard  was 
lacking;  (3)  mandatory  testing  frequencies 
were  objectionable  for  reasons  given  in  the 
comments;  (4)  a  warning  label  would  be 
inappropriate  because,  under  the  law,  all 
RTE  meat  and  poultry  products  must  be  not 
adulterated  and  thus  safe  for  all  consumers. 

FSIS  adopted  a  modification  of  the  third 
option.  It  will  require  establishments  to 
describe  their  testing  programs  in  their 
HACCP  plans  or  in  their  Sanitation  SOPs  or 
other  prerequisite  programs,  as  appropriate 
for  products  and  processing  technologies.  It 
will  also  require  establishments  to  set  the 
frequency  of  their  verification  tests  for  Zjtj  on 
food  contact  surfaces,  but  will  not  mandate 
a  specific  frequency.  The  Lm  control 
alternative  influences  the  frequency  of 
verification  testing  at  an  establishment. 
Verification  testing  is  expected  to  be  most 
frequent  for  establishments  that  produce 
post-lethalityexposed  deli  meats  and 
hotdogs  and  rely  exclusively  on  sanitation 
and  verification  testing  to  control  Lm. 

The  final  rule  identifies  four  Lm  control 
alternatives  that  are  typical  of  industry 
practices.  The  purpose  of  these  control 
alternatives  is  to  link  the  usage  of  HACCP  or 
sanitation  procedures  with  the  risk  of  Zjti 
contamination  based  on  the  FDA/FSIS  risk 
ranking  and  the  FSIS  Lm  risk  assessment. 
The  control  approaches  are:  (1)  A  HACCP- 
based  post-lethality  treatment  plus  Lm 
growth  limiting  measures:  (2)  a  HACCP-based 
post-lethality  treatment  or  Lm  growth 
limiting  measures;  (3)  solely  sanitation  and 
verification  control  measures  in  its  post- 
lethality  treatment  and  no  Lm  growth 
inhibiting  measures — and  producing  a  class 
of  post-lethality  exposed  product  that  is  not 
a  deli  product  or  a  hotdog  product;  and  (4) 
solely  sanitation  and  verification  control 
measures  in  its  post-lethality  treatment  and 
no  Lm  growth  inhibiting  measures — and 
producing  a  class  of  post-lethality  exposed 
product  that  is  a  deli  product  or  a  hotdog 
product.  For  the  purposes  of  this  analysis, 
FSIS  has  grouped  all  establishments 
producing  RTE  MPPs  that  are  exposed  post- 
lethality  according  to  their  current  and 
expected  use  of  these  Lm  control  approaches 


and  this  analysis  will  refer  to  these 
establishment  groups  as  establishment  group 
(EG)  1  through  4. 

The  proposed  rule  would  have  required 
RTE  MPP  establishments  to  control  Lm  either 
in  their  HACCP  plans  or  their  Sanitation 
SOPs.  The  final  rule  requires  establishments 
to  include  post-lethality  treatments  in  their 
HACCP  plans  and  allows  them  to  have  other 
types  of  Lm  contamination  controls  in  their 
HACCP  plans  or  in  their  Sanitation  SOPs  or 
other  prerequisite  programs.  This 
modification  of  the  proposal  is  based  on  the 
finding  that  the  establishment!s  use  of  a  post- 
lethality  treatment  represents  a 
determination  by  the  establishment  that  Lm 
is  a  hazard  reasonably  likely  to  occur. 

The  prerequisite  program  provisions  in  the 
final  rule  respond  to  comments  that  the 
Agency  should  provide  establishments  with 
greater  flexibility  in  implementing  Lm 
contamination  controls.  In  particular,  RTE 
MPP  establishments  usually  do  not  control  - 
post-processing  contamination  through 
HACCP  alone,  but  through  a  variety  of 
prerequisite  programs. 

In  response  to  public  comments,  the  final 
rule  also  does  not  mandate  food  contact 
surface  (FCS)  testing  frequencies.  Instead,  the 
final  rule  sets  out  specific  requirements,  for 
Alternatives  2  and  3  for  sanitation 
procedures  that  are  included  in  HACCP 
plans,  or  in  Sanitation  SOPs  or  other 
prerequisite  programs.  Establishments  are 
allowed  to  choose  their  own  testing  methods 
and  frequencies  for  verifying  the 
effectiveness  of  their  procedures. 

The  sanitation  procedure  requirements  for 
Alternative  3  establishments  that  process 
hotdog  and  deli  meat  products  and  control 
for  Lm  using  sanitation  procedures  only, 
include  hold-and-test  provisions.  These 
procedures  are  invoked  when  follow-up 
testing  to  verify  corrective  actions  in 
response  to  Lister/o-positive  FCS  test  results. 
A  second  positive  FCS  test  for  L. 
monocytogenes  or  an  indicator  organism 
entails  withholding  from" commerce  product 
that  was  in  contact  with  the  contaminated 
surface.  Shipments  can  resume  when 
subsequent  tests  in  the  same  area  of  the  plant 
are  negative.  The  product  can  be  tested  under 
a  sampling  plan  that  provides  sufficient 
confidence  to  enable  the  product  to  be 
released  into  commerce.  The  requirements 
for  Alternative  3  establishments  that  process 
deli  meats  and  hotdogs  represent  a 
modification  of  the  hold-and-test  procedures 
that  the  proposal  would  have  required 
(propo.sed  §  430.4(b))  but  imposes  this 
requirement  only  on  establishments 
producing  hotdog  and  deli-meat  type 
products.  This  particular  change  from  the 
proposal  is  responsive  to  comments  opposing 
mandatory  testing  frequencies  and  the 
proposed  hold-and-test  requirements,  which 
would  have  applied  to  all  RTE  MPPs.  The 
requirements,  for  Alternative  3  establishments 
that  process  deli  meats  and  hotdogs  are  also 
responsive  to  the  FDA/FSIS  risk  ranking 
which  identified  hot  dog  and  deli-meat 
products  as  posing  a  moderate  to  high  risk  for 
listeriosis  on  a  per  annum  basis  (as  opposed 
to  a  per  serving  basis)i  and  the  FSIS  Lm  risk 
assessment  which  evaluated  the  risk- 
reduction  effectiveness  of  various 
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combinations  of  in-plant  interventions, 
including  PCS  testing,  with  and  without  test 
and  hold  actions.  , 

The  final  rule  ahso  differs  from  the 
proposal  by  requiring  RTE  MPP 
establishments  to  furnish  FSIS  with  at-least- 
annuai  estimates  of  production  volume  by 
type  of  RTE  MPP  and  by  alternative  Lm 
control  program  used.  This  change  responds 
to  comments  on  the  proposed  rule  indicating 
opposition  to  the  use  of  establishment  size 
criteria  in  determining  verification  testing 
intensity  and  to  information  provided  in  the 
public  comments  indicating  that  there  may 
not  be  a  connection  between  establishment 
size  and  volume  of  production.  These 
comments  noted  that  production  volume  is 
dependent  on  factors  other  than 
establishment  size,  such  as  technology. 

Finally,  the  rule  allows  labels  on  RTE 
MPPs  to  show  that  the  products  were 
processed  in  a  manner  to  eliminate,  reduce, 
or  limit  the  growth  o(  Lni.  provided  that  the 
claim  is  validated.  This  provision  is  not  a 
regulatory  requirement  in  that  it  does  not 
mandate  such  labeling,  but  is  intended  to 
encourage  the  industry  to  implement 
effective  Lm  controls  and  to  provide  useful 
information  to  consumers,  especially 
vulnerable  subpopulations. 

Coverage 

FSIS  found  that  that  the  final  rule  will 
affect  2,930  federally  inspected  RTE  MPP 
establishments  and  about  2,046  State- 
inspected  establishments.  About  144  of  these 
establishments  are  considered  large.  1.276 
small  and  3,556  very  small,  using  the  size 
criteria  adopted  by  FSIS  in  implementing  the 
HACCP  regulations.  FSIS  was  able  to 
determine  that  the  baseline  numbers  of 
federally  and  State-inspected  establishments 
in  the  respective  Lm  control  groups  1  through 
4  are,  respectively:  49;  2.297;  1.864;  and  766. 
These  numbers  are  expected  to  change  as  a 
result  of  this  rule. 

FSIS  was  further  able  to  determine  that, 
because  of  the  intensity  of  verification  testing 
that  sanitation-and-testing  establishments 
would  have  to  implement  to  ensure  that 
product  contaminated  with  Lm  is  not 
shipped,  a  certain  percentage  of 
establishments  in  this  group  are  likely  to 
decide  to  put  their  Lm  controls  in  their 
HACCP  plans  or  to  adopt  Lm  growth 


suppressing  or  limiting  methods.  They  would 
decide,  therefore,  to  "move  or  migrate"  into 
the  grouping  of  establishments  that  take 
either  the  First  or  the  second  Lm  control 
approach.  The  number  of  establishments  in 
establishment  groups  1  through  4  is  expected 
to  be  95.  2.363.  1.864,  and  654,  respectively, 
after  the  final  rule  goes  into  effect.  The 
expected  movement  among  establishment 
groups  is  discussed  in  detail  in  a  later 
section. 

The  numbers  of  establishments  in  each  of 
these  Lm  control  groupings  will  determine 
the  allocation  of  FSIS  inspection  resources 
for  Lm  control  verification.  FSIS  will  verify 
that  establishments  that  produce  RTE 
products  are  carrying  out  Lm  control 
procedures  in  their  post-lethality  processing 
areas  as  described  in  their  HACCP  plans  or 
their  Sanitation  SOPs  or  other  prerequisite 
programs,  and  that  they  are  complying  with 
the  requirements  of  this  final  rule.  In 
addition  to  verifying  establishment  Lm 
controls,  the  Agency  will  verify  that  any  label 
claims  regarding  Lm  control  have  been 
validated.  The  frequency  of  FSIS  verification 
testing  of  establishment  Lm  controls  is 
expected  to  be  higher  for  each  successive  Lm 
control  alternative.  In  other  words,  the 
frequency  will  be  lowest  for  establishments 
that  use  control  Alternative  1  and  highest  for 
establishments  that  use  control  alternative  3 
and  that  produce  deli  meats  and  hotdogs. 

Establishment  Groups 

Grouping  by  Control  Method.  For  the 
purposes  of  this  analysis,  four  establishment 
groups  can  be  identified  in  the  final  rule.  The 
four  groups  are  composed  respectively  of  the 
establishments  choosing  L.  monocytogenes 
control  Alternatives  1  through  3.  and  the  deli 
jneat-  and  hotdog-producing  establishments 
choosing  Alternative  3  (9  CFR  430.4(b)(1), 
(b)(2).  (b)(3)(i)  and  (b)(3)(ii)): 

Establishment  Group  One  (8  CFR 
430.4(b)(1)):  Establishments  apply  a  post- 
lethality  (PL)  treatment  to  their  products  or 
process  and  use  a  Lm  growth  inhibiting  agent 
or  process.  Products  produced  by 
establishments  in  EG  1  are  expected  to 
present  the  least  risk  of  possible  Lm 
contamination  of  products  because  they  use 
a  combination  of  intervention  measures.  EG 
Is  HACCP.  Sanitation  SOP  or  other 
prerequisite  program  controls  and  FSIS's 


"normal"  verification  procedures  are 
expected  to  provide  information  that  is 
adequate  to  assure  thq  establishment  and 
FSIS  inspection  personnel  that  an 
adulterated  product  is  not  being  produced. 

Establishment  Group  Two  (9  CFR 
430.4(b)(2)):  Establishments  apply  either  a 
post-lethality  treatment  to  their  products  or 
use  a  Lm  growth  inhibiting  agent  or  process. 
Because  establishments  in  EG  2  apply  a  PL 
treatment  to  their  products  or  use  a  growth 
inhibiting  agent  or  process,  but  not  both,  this 
group's  products  present  a  somewhat  higher 
level  of  risk.  They  still  would  be  considered 
"safe"  with  a  high  degree  of  certainty,  but 
this  final  rule  will  provide  additional 
assurance  that  the  products  are  not 
adulterated  by  requiring  EG  2  establishments 
to  test  food  contact  surfaces  (FCSs)  and  make 
the  test  results  available  to  FSIS. 

Establishment  Group  Three  (9  CFR 
430.4(b)(3)(i)j:  Establishments  use  neither  a 
PL  treatment  nor  a  growth  inhibiting  agent  or 
process,  but  has  Sanitation  standard 
operating  procedures  (Sanitation  SOP)  or 
other  prerequisite  programs  and  produce  a 
class  of  post-lethality  exposed  product  that  is 
not  a  deli  product  or  a  hotdog  product. 

Establishment  Croup  Four  (9  CFR 
430.4(b)(3)(ii)):  Establishments  use  neither  PL 
treatmei^s  nor  Lm  growth  inhibiting  agents 
or  processes  in  their  RTE  MPP  production, 
but  have  Sanitation  SOP  or  other  prerequisite 
programs  and  produce  a  class  of  post- 
lethality  exposed  product  that  is  a  deli 
product  or  a  hotdog  product.  Establishments 
in  EG  4  produce  RTE  MPPs  that  have  been 
identified  in  recent  risk  assessments  as  . 
posing  significant  risk  of  Lm  contamination 
in  their  post-processing  environment  and 
significantly  contribute  to  illnesses  and 
deaths.  The  Lm  control  measures  for 
establishments  in  EG  4  are  similar  to  those 
of  EG  3,  but  FSIS  feels  that  specific  holding 
action  requirements  are  justified  to  ensure 
that  no  adulterated  product  enters  commerce 
when  a  second  consecutive  positive  FCS  test 
in  the  post-lethality  processing  environment 
of  a  EG  4  is  found.  A  guide  to  the  final  rule 
requirements  by  establishment  group  is  given 
in  Table  1. 
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Table  1.  Summary  of  final  rule  requirements  by  establishment 
group. 

Item 

Establishment  Group 

12      3 

4 

(1)  Inclusion  of  a  PL  treatment  to 
their  product  or  process  as  a  CCP 
in  the  establishmient' s  HACCP  plan. 

R 

R 

R 

R 

OR 

NR 

NR 

(2)  Validation  of  <1)  as  being 
effective  in  eliminating  L. 
monocytogenes. 

R 

NR 

NR 

(3^)  Verification  of  (1)  to  be 
effective  in  accordance  with  417.4 
on  a  continuous  basis  and 
provision  of  them  to  FSIS. 

R 

NR 

NR 

(4)  Apply  a  bacteriostatic  agent 
or  process  that  eliminates  L. 
monocytogenes  growth  in  the 
product. 

R' 

R 

R 
R 

NR 

NR 

(5)  Validation  of  (4)  as  being 
effective  in  eliminating  L. 
monocytogenes.    '"   - 

R 

NR 

NR 

(6)  Verification  of  (4)  to  be  _ 
effective  in  accordance  with  417.4 
on  a  continuous  basis  and 
provision  of  them  to  FSIS. 

R 

NR 

NR 

(7)  FCS  testing  with  a  frequency 
determined  by  the  establishment  to 
be  effective. 

NR 

R 

R 

R 

(8)  Provision  of  FCS  testing 
results  to  FSIS. 

NR 

R 

R 

R 

(9)  Establishment's  sanitation 
plan  explains  how  FCS  is  kept 
sanitary  and  free  of  L. 
monocytogenes . 

NR 

* 

R 

R 

R 

(10)  Specific  requirements  on 
holding  of  each  lot  of  product 
associated  with  two  consecutive 
FCS  positives,  until  two 
consecutive  FCS  negatives. 

NR 

NR 

NR 

R 

NR  =  Not  required;  R  =  Required. 
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Analysis  of  Costs 

Number  of  Establishments.  The 
preliminary  regulatory  impact  analysis  relied 
on  the  1997  Census  of  Manufacturers  for  an 
initial  count  of  RTE  MPP  establishment 
numbers.  1,630  establishments  were 
identiTied  as  producing  a  RTE  MPP.  The 
estimated  number  of  establishments  affected 
by  the  proposed  rule  was  expected  to  be 
fewer  than  the  actual  number  total  for  many 
reasons,  but  chiefly  because  the  Census 
classifies  businesses  according  to  their 
principal  activity.  In  some  cases,  the 
production  of  RTE  MPP  might  be  a  secondary 
activity.  This  undercounting  was  a  major 
deficiency  in  the  preliminary  regulatory 
impact  analysis  (PRJA).  FSIS  has  corrected 
this  problem  and  is  estimating  the  impacts  of 
the  final  rule  considering  both  federally  and 
State-inspected  establishments  producing 
RTE  MPPs. 

Basing  the  analysis  on  a  more  realistic 
estimate  of  the  number  and  types  of 
establishments  affected  by  the  rule  provides 
a  better  estimate  of  industry  impacts. 


However,  using  this  approach,  the  product- 
specific  information,  such  as  the  value  of 
production,  that  was  available  through 
Census  data,  cannot  be  used.  Also,  certain 
assumptions  must  be  made  in  manipulating 
the  data  for  both  federally  and  State- 
inspected  establishments  to  avoid  double 
counting  and  to  estimate  HACCP  process 
categories  for  RTE  MPPs  at  State-inspected 
establishments. 

FSIS  used  the  2001  Performance-Based 
Inspection  System  (PBIS)  databases  to 
identify  Federal-inspected  establishments 
that  have  at  least  one  HACCP  process 
category  code  (actually,  the  pertinent 
procedure  code  from  FSIS's  inspection 
system  procedure  guide)  associated  with  a 
RTE  MPP.  The  2001  PBIS  database  showed 
that  there  were  2,930  federally  inspected 
establishments  with  3.556  HACCP  process 
category  codes  associated  with  RTE  MPPs. 
Establishments  were  grouped  into  HACCP  . 
establishment  size  categories  by  cross 
tabulating  this  data  with  the  2001  Enhanced 
Facilities  Database  (EFD).  (HACCP 


establishment  size  categories  have  been 
defined  since  the  publication  of  the  PR/ 
HACCP  rule  (61  FR  38806;  July  25,  1996)  as 
large:  more  than  500  employees;  small: 
between  499  and  10  employees;  and  very 
small:  Fewer  than  10  employees  or  less  than 
$2.5  million  in  annual  sales.)  To  obtain  the 
number  of  unique  establishments  in  each 
HACCP  process  category  code,  the  number  of 
HACCP  plans  for  each  HACCP  process  code 
was  divided  by  the  average  number  of 
HACCP  plans  per  establishment  in  each  size 
category  (bottom  of  Table  2). 

The  EFD  identified  2,046  State-inspected 
RTE  MPP  establishments  comprised  of  1,992 
very  small  establishments  and  54  small 
establishments.  To  obtain  an  estimate  of  the 
product  types  produced  at  State-inspected 
plants,  the  total  number  of  State-inspected 
establishments  was  distributed  across  the 
four  HACCP  process  category  codes  in  the 
same  proportion  that  was  found  in  federally 
inspected  establishments  (Table  3). 
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T^ble  2.  Federally  inspected  RTE  MPP  establishments  by  HACCP 
process  category  code,  2002. 

Item 

HACCP  Establishment 
Size  Category 

Total 

L 

S 

VS 

03E-  Not  heat-treated,  shelf- 
stable 

5 

68 

88 

161 

03F-  Heat-treated,  self-stable 

41 

238 

405 

684 

03G-Fully  cooked,  not  shelf- 
stable 

122 

1,079 

1,319 

2,520 

o "5  T  _ D-K-^ .^-j^ V  - .  /  ~2z 3nda r V 
inhibitors 

S», 

6« 

72 

149 

Total  HACCP  plans  - 

177 

1,453 

1,884 

3,514 

Total  Unique  Federally 
inspected  Establishments 

144 

1,222 

1,  564 

2,930 

HACCP  plans/establishment 

1.23 

1.19 

1.20 

1-.20 

"Adjusted"  number  of  federally- inspected  establishments  by  HACCP 

Process  Category  Code  (Number  of  HACCP  Process  Category  Codes  by 

Size  Category  divided  by  HACCP  plans/establishment) 

Item 

L 

S 

VS 

Total 

03E-  Not  heat-treated,  shelf- 
stable 

4 

57 

73 

134 

03F-  Heat-treated,  self-stable 

33 

200 

336 

570 

03G-Fully  cooked,  not  shelf- 
stable 

-99 

907 

1,095 

2,101 

03 1 -Product  w/  secondary 
inhibitors 

7 

57 

60 

124 

Total  Federal -inspected  RTE 
MPP  establishments 

144 

1,222 

1,564 

2,  930 

Table  3.  State-inspected  RTE  MPP  establishments  by  HACCP  process 
category  code,  20  02 . 
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Item 

Distribution  of  federally- 
inspected  establishments 

HACCP  Process  Category  Code 

t 

"HACCP  Establishment 
Size  Category 

Total 

L 

s 

VS 

Percent 

03E-  Not  heat-treated,  shelf- 
stable 

2.8 

4.7' 

4.7 

4.6 

03F-  Heat-treated,  self-stable 

23.2 

16.4 

21.5 

19.5 

03G-Fully  cooked,  not  shelf- 
stable 

68.9 

74.3 

70.0 

71.7 

03 I -Product  w/  secondary 

5  .1 

'i  .  1 

J.  8 

4.2 

Total  Federal -inspected  RTE  MPP 
establishments 

100 

100 

100 

100 

Item 

"Adjusted"  number  of  State - 
inspected  establishments 

03E-  Not  heat-treated,  shelf - 
stable 

0 

3 

93 

96 

03F-  Heat-treated,  self-stable 

0 

9 

428 

437 

03G-Fully  cooked,  not  shelf- 
stable 

0 

40 

1,395 

1,435 

03 I -Product  w/  secondary 
inhibitors 

6 

3 

76 

79 

Total  State-inspected  RTE  MMP 
establishments 

0 

54 

1,992 

2,046 

Table  4.  Total  number  of  RTE  MPP  Federally  and  State-inspected 
establishments  by  HACCP  process  category  code,  2002. 

Item 

1 

HACCP  Establishment 
Size  Category 

Total 

HACCP  Process  Category  Codes 

L 

S 

VS 

03E-  Not  heat-treated,  shelf- 
stable 

4 

60 

166 

230 

03F-  Heat-treated,  self-stable 

33 

209 

764 

1,007 

03G-Fully  cooked,  not  shelf- 
stable 

99 

948 

2,490 

3,536 

03 1 -Product  w/  secondary 
inhibitors 

7 

60 

136 

203 

Total  RTE  MPP  establishments 

144 

1,276 

3,556 

4,976 
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The  total  number  of  establishments, 
producing  RTE  MPP  products  is  estimated  to 
be  4,976:  59  percent  federally  inspected  and 
41  percent  State-inspected.  Of  the  total,  4.6 
percent  are  associated  with  the  03E  HACCP 
code;  20.2  percent  with  the  03F  code;  71.1 
percent  with  the  03G  code;  and,  4.1  percent 
with  the  031  code  (Table  4).  Further  analysis 
of  HACCP  size  categories  shows  that  71.5 
percent  of  all  RTE  MPP  establishments  are 
very  small:  25.6  percent  are  small;  and,  2.9 
percent  are  large. 

Product  groups.  The  PRIA  classified  RTE 
MPP  establishments  by  the  expected  range  of 
potential  cost  impact  on  those 
establishments:  Those  likely  to  incur  the 
greatest  costs,  moderate  costs,  minor  costs, 
and  no  likely  costs  (Table  3  in  Federal 
Register.  Vol.  66,  No.  39).  This  grouping  was 
based  on  the  likely  impact  from  both  the 
proposed  testing  programs  as  well  as  the 
proposed  changes  in  lethality  anti 
stabilization  performance  standards.  The 
final  rule  concerns  only  that  section  of  the 
proposed  rule  dealing  strictly  with  FSIS's 
desire  to  increase  safeguards  with  respect  to 
possible  Lm  contamination.  Because  of  this 
and  also  because  products  and  production 
processes  vary  across  the  same  product 
classification,  it  is  not  feasible  to  disaggregate 
in  the  fashion  of  the  PRIA.  However,  it 
appears  that  the  largest  impact  will  be  on 
establishments  producing  cooked  RTE  MPP 
products — those  products  associated  with 
HACCP  process  code  03G.  There  is  little 
likelihood  that  there  will  be  any  cost  impact 
on  RTE  MPP  establishments  producing 
|»oducts  in  the  03E,  03F  and  03l  HACCP 
process  codes,  except  for  costs  attributable  to 
a  possible  increase  in  FCS  testing  mandated 
by  the  rule.  These  costs  are  expected  to  be 
minor  because  many  of  the  establishments  in 
the  HACCP  process  category  codes  already 
apply  an  agent  or  process  that  inhibits  Lm 
growrth  so  many  of  these  establishments 
"qualify"  to  be  classified  in  EG  2. 

Establishments  associated  with  the  03G 
HACCP  process  category  code  produce 
cooked  RTE  MPPs  which  may  or  may  not  be 
able  to  apply  post-lethality  treatment  to 
products,  apply  antimicrobiaLagents,  or 
include  procedures  in  either  Sanitation  SOPs 
or  prerequisite  programs.  In  some  cases,  FCS 
testing,  and  disclosure  of  those  results  to  FSIS 
may  result  in  minor  cost  increases  similar  to 
those  for  03E,  03F,  and  031  HACCP  process 
category  codes.  For  other  products  in  the  03G 
HACCP  process  code,  they  could  be 
produced  under  any  of  the  four  alternative 
post-lethality  Un  control  regimes  identified 
in  this  final  rule.  In  those  cases,  the  costs 
could  be  significantly  higher.  Accordingly, 
the  cost  impact  discussion  is  presented  by 
each  establishment  group,  type  of  products 
produced,  and  their  associated  establishment 
numbers  and  size  distribution. 

Impacts  according  to  establishment  group. 
The  Agency  anticipates  that  the  measures 
taken  by  establishments  will  differ  by 
establishment  group.  The  following  describes 
the  major  types  of  responses  expected  to  be 
taken  in  response  to  the  final  rule  for  those 
establishments  switching  establishment 
groups  and/or  validating  current  Lm  controls. 


EG  1  EG  2  Impacts 

(1)  Incorporation  of  post-lethality 
treatments  and/or  their  validation  for  FSIS: 
Many  establishments  are  currently  using 
post-lethality  measures  to  address  possible 
Lm  contamination.  These  actions  may  have 
been  taken  in  response  to  client 
requirements,  the  recent  FSIS  Lm  intensified 
verification  program,  or  in  anticipation  of 
further  FSIS  action.  The  costs  of  these  actions 
taken  by  establishments  are  not  attributed  to 
the  final  rule.  However,  measures  taken  to 
satisfy  this  requirement  or  to  validate  these 
measures  to  FSIS  are  attributed  to  the  final 
rule.  These  measures  include:  Post-lethality 
heating  (may  not  be  feasible  for  many 
products,  especially  those  with  a  high  fat 
content);  high-pressure  systems,  which  may 
be  limited  to  a  few  specialty  items  and 
usually  have  a  low  throughput;  and 
irradiation,  which  is  not  permitted  to  be 
appKed  to  RTE  MPPs  at  present.  FSIS  expects 
establishments  using  post-lethality 
treatments  to  verify  that  their  treatments  are 
effective  and  also  to  monitor  FCSs  to  assure 
that  the  treatment  is  effective.  This  level  of 
verification  FCS  testing  for  establishments  in 
EG  1  is  expected  to  be  about  twice  yearly. 

(2)  Use  of  agent  in  product  formulation  or 
change  in  processes  to  inhibit  Lm  gron'th  in 
product:  FSIS  has  recently  permitted  the  use 
of  certain  food  additives  that  inhibit  Lm 
growth  (65  FR  17128,  March  31.  2000).  These 
additives  include  lactate  and  diacetates  that 
have  been  applied  increasingly  to  cooked  and 
cured  RTE  MPPs  such  as  hotdogs.  The  cost 

to  establishments  of  taking  measures 
involving  the  use  of  these  additives  is  not 
attributable  to  the  final  rule.  The  Agency 
estimates  that  up  to  70  percent  of  all  hotdog 
manufacturers  have  recently  changed  their 
product  formulations  to  incorporate  one  of 
the  recently  permitted  food  additives. 
Changes  in  a  process  that  would  |ielp  inhibit 
the  Lm  growth  in  the  product  include: 
lowering  the  pH  or  water  activity  levels  and 
refrigerating  or  freezing  the  product 
following  processing.  Growth  inhibiting 
processes  uses  antimicrobial  agents  to  control 
growth  in  post-lethality  exposed  products 
such  as  many  hotdogs  and  certain  other 
kinds  of  sausages.  Verification  FCS  testing  for 
establishments  in  EG  2  would  be  expected  at 
least  once  per  quarter.  This  level  of  testing 
would  be  expected  whether  the 
establishment  administered  a  PL  treatment  or 
applied  a  Lm  growth  Inhibiting  agent  or 
included  a  process  in  either  a  Sanitation  SOP 
or  prerequisite  program. 

EG  3  and  EG  4  Impacts 

(1)  FCS  testing  frequencies:  For  the 
purpose  of  this  analysis,  the  minimum  level 
of  FCS  testing  expected  for  establishments  in 
EG  3  is  at  least  once  per  month:  once  a  month 
for  high,  once  a  month  for  small,  and  once 
a  month  for  very  small  establishments.  Also, 
the  minimal  level  of  FCS  testing  for  EG  4  is: 
at  least  weekly  for  high-volume 
establishments,  semi-monthly  for  small 
volume  establishments,  and  monthly  for  very 
small  (or  low  volume)  establishments  (4-2- 
1).  These  testing  firequencies  are  illustrative 
in  that  the  actual  testing  frequencies 
incorporated  into  final  compliance 
guidelines  may  differ. 


A  potential  unintended  impact  of  the  rule 
for  establishments  in  EG  4  might  be  the 
incentive  to  reduce  their  current  level  of  FCS 
testing  if  results  are  to  be  shared  with  FSIS. 
An  establishment  in  (his  group  may  conduct 
fewer  tests  if  results  could  lead  to  costiv 
hold-and-test  actions.  This  potential 
unintended  infpact  was  not  be  quantified  in 
this  analysis. 

EG  4  Impacts 

(1)  Hold  and  Test:  EG  4  establishments 
may  be  unable  to  (1)  apply  a  post-lethality 
treatment  or  (2)  apply  an  agent  or  include  a 
process  in  either  the  Sanitation  SOP  or 
prerequisite  program  for  a  variety  of  reasons. 
Product  from  these  establishments  can  be 
held  on  the  basis  of  FCS  testing  results 
shared  with  the  Agency.  Multiple  episodes  of 
holding  product  may  be  incurred  in  the  case 
of  two  consecutive  positive  FCS  lest  results. 

Baseline 

Establishment  Types.  The  compliance  cost 
impacts  of  the  rule  differ  significantly  among 
establishment  groups  and  by  HACCP  size 
category. .The  current  distribution  of 
establishments  by  group  and  size  serves  as 
the  baseline  for  determining  the  distribution 
of  compliance  cost  and  also  the  starting  point 
for  the  expected  establishment  shifts  among 
establishment  groups  discussed  below. 

Table  4  indicates  that  1,440  establishments" 
produced  RTE  MPPs  in  the  03E.  03F,  and 
03I  HACCP  process  category  codes.  For 
purposes  of  this  analysis,  these 
establishments  are  distributed  90  percent  in 
EG  2  and  10  percent  in  EG  3.  The  high 
proportion  in  EG  2  is  a  result  of  the  use  of 
growth  inhibitors  in  most  of  these  "products 
which  include  cured  and  salted  products. 
These  products  have  not  been  associated 
with  listeriosis  outbreaks. 

The  remaining  3,536  establishments  in 
03G  produce  cooked  RTE  MPPs  that  may  be 
produced  by  afiy  of  the  four  Lm  control 
methods.  These  establishments  were 
partitioned  into  the  four  establishment 
groups  as  follows: 

(1)  From  a  December  2002  FSIS  hotdog  and 
deli  meat  survey,  we  know  that  there  are 
1,712  operations  producing  hotdogs  and/or 
deli  meats.  Given  that  38  percent  of  these    - 
operations  produce  both  hotdogs  and  deli 
meats,  the  actual  number  of  unique 
establishments  involved  is  1,061  ((1  -  .38) 

X  1.712). 

(2)  The  number  of  establishments 
producing  cooked  products  other  than 
hotdogs  and/or  deli  meats  was  estimated  by 
subtracting  the  number  of  single 
establishments  producing  hotdogs  and/or 
deli  meats  from  the  total  number  of 
establishments  producing  cooked  products 
(3,536  -  1,061  =2,475). 

(3)  FSIS  inspection  program  personnel 
were  contacted  to  estimate  the  proportion  of 
estabhshments  producing  hotdog/deli  meat 
and  other  cooked  products  in  each  of  the 
establishment  groups.  These  estimates, 
provided  in  Tables  5  and  6,  were  used  to 
partition  the  establishments  producing 
hotdog  and  deli  meats  and  the  other  cooked 
RTE  MPPs  by  establishment  group  (Table  7). 
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Table  5.  Percentage  of  hotdog  and  deli  meat 
establishments  by  establishment  group,  2002 

Item 

.  HACCP  Establishment  Size  Category 

Establishment  group 

L 

S 

VS 

1 

0.15 

0.05 

0.03 

2 

0.65 

0.30 

0.12 

3 

0.00 

0.00 

0.00 

4 

0.20 

0.65 

,   .  0.85 

Source:  FSIS  Hotdog  and  deli  meat  industry  survey, 
December  2002. 

Table  6.  Percentage  of  remaining  establishments  in  03G 
Code  by  establishment  group,  2  002 

Item 

HACCP  Establishment  Size  Category 

Establishment  group 

L 

S 

VS 

1 

0.00 

0.00 

0.00 

2 

0.75 

0.50 

0.25 

3 

0.25 

0.50 

0.75 

4 

0.00 

0.00 

0.00 

Source:  FSIS  inspection  program  personnel,  January  2003. 

Table  7.  Total  number  of  RTE  MPP  Federally  and  State- 
inspected  establishments  by  establishment  group,  2002. 

Item 

HACCP  Establishment 
Size  Category 

Establishment  Group 

L 

S 

VS 

Total 

1 

9 

24 

16 

49 

2 

108 

675 

1514 

2297 

3 

13 

269 

1581 

1864 

4 

13 

308 

445 

766 

Total  RTE  MPP 
establishments 

143 

1276 

3556 

4976 

Health  Consequences.  The  baseline  foe 
comparing  human  health  benefits  associated 
with  the  rule  is  established  by  the  "Draft 
FSIS  Risk  Assessment  for  Listeria 
Monocytogenes  in  Ready-to-eat  Deli  Meat 
Products"^  [Un  Risk  Assessment).  The  Lm 
Risk  Assessment  concludes  that  320  deaths 
are  attributable  to  RTE  deli  meats.  It  is  not 
possible  at  this  time  to  identify  the  number 
or  deaths  attributable  to  RTE  MPPs,  which  in 
addition  to  deli  meats  includes  hotdog^, 
fermented  sausages,  and  related  products. 

The  FDA/FSIS  risk  ranking  model " 
estimates  that  there  are  about  340  billion 
servings  of  all  RTE  products  consumed  per 
year.  RTE  MPPs  are  contained  within  the 
following  classes:  reheated  franks,  non- 
reheated  franks,  deli  meats,  fermented 
sausages,  pate,  and  deli-salads.  These  classes 
comprise  about  43  billions  servings.  The  deli 
meat  class  is  responsible  for  49  percent  of  the 
43  billion  servings  of  RTE  MPP.  The  two 
hotdog  classes  are  together  responsible  for  15 
percent  of  the  servings  of  RTE  MPP.  Based 
on  these  estimates,  there  could  be  as  many 
375  annual  fatalities  associated  with  RTE 
MPPs. 

The  Lm  Risk  Assessment,  because  of  its 
focus  on  deli  meats,  is  only  able  to  estimate 
the  human  health  benefits  associated  with 
the  rule  as  it  affects  this  category  of  products. 
For  purposes  of  establishing  a  baseline  for 
potential  human  health  benefits,  deli  meats 
are  divided  into  two  categories:  Products 
sliced  and  packaged  at  the  establishment; 
and  retail  sliced  product.  Pre-packed 
products  are  post-lethality  exposed  and  the 
focus  of  the  regulation.  Retail-sliced  products 
are  not  post-lethality  exposed  until  prepared 
for  use  or  sale  at  a  retail  location.  The  human 
health  exposure  to  each  type  of  product  is  a 
function  of  its  share  of  total  RTE  deli  meats 
consumed  and  the  level  of  contamination  in 
each  type  of  product.  Actions  by  FSIS  can 
reduce  the  exposure  to  some,  but  not  all  RTE 
deli  meat. 

The  Economic  Research  Service  estimates 
that  pre-packaged  product  accounts  for  46 
percent  ($11.6  billion)  of  total  sales  of  RTE 
deli  meats  (S25.2  billion)  and  retail  sliced 
product  the  remaining  54  percent  ($13.6 
billion).*  Volume  of  product  in  the  categories 


3  USDA,  FSIS.  "Draft  Risk  Assessment  for  Listeria 
Monocytogenes  in  Ready-to-eat  Deli  Meat 
Products".  FSIS.  March  2003.  The  risk  assessment 
is  available  at  wuiwfsisMsda.gov. 

"FDA,  FSIS,  CDC.  "Draft  Assessment  of  the 
Relative  Risk  to  Public  Health  from  Foodbome 
Listeria  Monocytogenes  Among  Selected  Categories 
of  Ready-to-Eat  Foods".  The'document  is  available 
at  www.foodsafety.gov. 

*  The  estimate  is  based  on  information  from  the 
A.C.  Nielsen  Co.  2001  Consumer  Expenditures 
Study  as  reported  in  Progressive  Grocer,  September, 
2(X)2.  The  data  sources  are:  supermarket  checkout 
scanner  data  from  a  representative  sample  of  10,000 
U.S.  supermarkets,  a  representative  consumer  panel 
consisting  of  55.000  households,  and  Progressive 
Grocer  estimates. 


would  provide  a  more  suital)le  basis  for 
establishing  a  baseline  level. 

There  is  considerable  uncertainty  about  the 
level  of  contamination  in  each  type  of 
product  when  purchased.  A  recent  study  by 
Gombas,  Chen,  Clavero,  and  Scott  ^  finds  that 
there  is  a  0.4  percent  prevalence  rate  for  Lm 
in  pre-packaged  product  and  a  2.7  percent 
prevalence  rate  for  Lm  in  i^etail  sliced  ' 
product  at  the  retail  level.  If  0.4  percent  of 
pre-packaged  product  was  found  to  be 
contaminated  at  the  processing  plant,  it 
follows  that  0.4  percent  of  the  2.7  percent 
prevalence  rate  at  retail  might  be  due  to 
contamination  at  the  processing  site.  That 
means  that  the  prevalence  of  product  solely 
contaminated  during  retail  slicing  is  2.3 
percent  (the  observed  2.7  percent  minus  4he 
0.4  percent' that  was  contaminated  at  the 
processor  site).  Using  this  information  and 
the  relative  market  share  weights  for  pre- 
packaged and  retail  sliced  deli  meats  from 
ERS  provides  a  weighted  average  exposure 
rate  for  deli  meats:  .004(0.46)  +  0.004(0.54)  + 
.027  (.54)  =  .0164  or,  .004  +  .01242  =  .01642 

The  pre-packaged  product  share  of  the 
weighted  average  exposure  rate  is  24.4 
percent  t004/.01642  =  0.2436)  and  the  retail 
sliced  product  share  is  the  remaining  75.6 
percent.  Therefore,  the  human  health 
baseline  risk  which  the  FSIS  can  affect  at 
federally  inspected  establishments  is  a 
potential  maximum  78  deaths  (24.4  x  320). 

The  Agency  has  several  copceriis  about 
this  approach  to  establish  a  baseline  level  of 
human  health  risk.  The  prevalence  levels 
estimated  by  Gombas,  et  al.  and  based  on 
National  Food  Processing  Association 
(NFPA)  Survey  data,  taken  at  retail 
establishments,  are  significantly  lower  than 
those  found  by  FSIS  and  reported  in  the  Lm 
Risk  Assessment  Model.  Levine,  ef  o/.^ 
reported  1999  prevalence  levels  of  Lm  at  2.71 
percent  for  cooked,  roast,  and  corned  beef 
and  4.58  percent  in  sliced  ham  and  other 
pork  luncheon  meats.  All  samples  were 
collected  at  production  facilities,  not  at  retail? 
The  prevalence  levels  from  the  NFPA  and 
FSIS  studies  are  not  entirely  comparable,  but 
they  do  seem  to  be  inconsistent,  even  after 
taking  into  account  basic  limitations  in  the 
data  used  in  both  studies.  The  NFPA  survey 
data  describe  the  difference  in  prevalence 
between  product  contaminated  at  processing 
and  product  contaminated  at  retail.  It  is 
important  to  recognize  that  some  of  the 
product  found  contaminated  at  retail  was 
contaminated  at  the  processor  but  was  only 
detected  at  retail.  It  is  difficult  to  reconcile 
FSIS  product  sampling  which  finds  2.7—4.6 
percent  of  RTE  meats  positive  for  Lm.  with 
the  finding  based  on  the  NFPA'survey  data 


^  "Survey  of  Listeria  monocvlogenes  in  ReadyHo- 
Eat  Foods",  Journal  of  Food  Protection  66  (H):  559- 
569. 

'  Levine  P,  Rose  B,  Green  S.  Ransom  G,  and  Hill 
W  (2001).  Pathogen  testing  of  ready-to-eat  meat  and 
poultry  products  collected  at  federally-inspected 
establishments  in  the  United  States.  1990  to  1999. 
Journal  of  Food  Protection  64(8):188-1193. 


thaf  only  0.4  percent  of  packaged  RTE  meats 
are  positive  at  retail  outlets.  Some  net 
growth,  not  dying  off,  of  Lm  within 
contaminated  packages  between  processor 
and  retail  is  expected.  The  Agency  concludes 
that  there  is  much  uncertainty  about  the  true 
proportion  of  products  contaminated  at  the 
processor  and  at  the  retail  facility  and  amorfg 
products  affected  by  the  rule  and  not  affected 
by  the  rule. 

All  things  considered,  the  Agency 
concludes  that  it  is  appropriate  to  make  at 
.  least  a  50-percent  reduction  in  the  potential 
deaths  and  illnesses  averted  due  to  Lm 
control  measures  taken  by  RTE  MPP     ' 
establishments  as  a  result  of  this  rule  (versus 
the  24.4  percent  based  on  the  estimate 
presented).  This  percentage  takes  into 
account  the  study  by  Gombas.  et  al..  and 
discussionswith  FSIS  industry  experts,  risk 
assessors',  and  microbiologists.  Consequently, 
the  maximum  potential  reduction  in  fatalities 
achieved  through  Agency  measures  for  RTE 
deli  meat  products  is  180  (320  x  .5).  This 
level  would  be  somewhat  higher  if  hotdogs, 
fermented  sausage,  and  related  products  were 
included  in  the  Lm  Risk  Assessment. 

Expected  Movement  Among  Establishment 
Groups 

.     There  are  six  major  industr>'  cost  impacts 
that  are  expected  with  the  final  rule.  Most  of 
these  impacts  arise  because  some 
establishments  are  expected  to  shift  into 
establishment  groups  that  entail  different 
technologies  than  they  currently  employ. 
These  shifts  are  attributed  to  compliance 
with  requirements  of  the  rule.  Costs  are 
estimated  on  the  basis  of  such  shifts  among 
the  establishment  groups.  The  movements 
among  establishment  groups  are  based  on  the 
experience  and  judgrnent  of  FSIS  personnel 
which  were  pooled  together  to  produce       e 
certain  guidelines  to  estimate  the  expected 
movement  of  establishments  across 
establishment  groups,  deperrdingen  their 
establishment  size.  For  large  establishnfients. 
it  is  expected  that,  based  on  this  collective 
judgment.  20  percent  of  the  establishments  in 
EG  2  (that  were  already  applying  a  PL 
treatment  and  referred  to  as  EG  2A)  would 
move  into  EG  1  (Table  8).  These  seven 
establishments  already  had  the  necessary 
equipment  for  these  treatments,  but  simply 
had  not  validated  their  use.  Therefore,  only 
very  little  additional  cost  was  involved  for 
these  establishments  to  move  into  EG  1 
(along  with  the  adoption  of  applying  a  Lm_ 
inhibiting  agent  or  process).  A  10-percent 
shift  jn  establishments  in  EG  2B  and  EG  4  is 
expected  because  these  establishments  have 
not  incurred  the  high  initial  costs  of  the  post 
lethality  equipment,  resulting  in  a  shift  of 
seven  establishments  from  EG  2B  and  two 
from  EG  4.  No  establishment  shifts  in  EG  3 
are  anticipated.  In  total,  the  application  of 
these  guidelines  produced  an  increase  of  16' 
establishments  in  EG  1  (Table  9). 

BILLING  CODE  341(M)M-P 


BILLING  COOC  3410-OM-C 


34236 


FederaJ  Register/Vol.  68,  No.  109/Friday.  June  6,  2003/Rules  and  Regulations 


Table  8. Rules  employed  in  estimating  large  establishment  shifts  across  establishment  groups.        | 

Went  to: 

Came  from: 

Estab. 
Group 

1         . 

2A 

2B 

4 

2A 

2B 

4 

1 

NA    . 

20%  of  34 

.10%  of  74 

10%  of  13 

2A/1 

2A-1  above. 

NA 

""""""•""■"""•■"" 

2B/1 

23- 1  above. 

NA 



25%  of  13 

3 



1 

4 

4-1  above. 

4-2B  abo\'e. 

NA 



/I  2A  refers  to  those  establishments  appl>ing  only  a  PL  treatment;  2B  refers  to  those 
establishments  applying  only  a  Lm  inhibiting  agent  or  process  to  their  product  or  process. 

Table  9.  Absolute  levels  and  changes  in  large  establishments  across  establishment  groups. 

Item 

Start  and  End  Levels 

Went  to: 

Came  from: 

Estab. 
Group 

Old 

New 

Change 

1 

2A 

2B 

4 

Total 

2A 

2B 

4 

Total 

1 

9 

25 

16 

0 

0 

0 

0 

0 

7 

7 

2 

16 

2A/1 

34 

27 

-7 

-7 

0 

0 

0 

-7 

0 

0 

0 

0 

2B/1 

74 

70 

-4 

-7 

0 

0 

0 

-7 

0 

0   . 

3 

3 

*> 
J 

14 

14 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

4 

13 

8 

-5 

-2 

0 

-3 

0 

-5 

0 

0 

0 

0 

All  Estab. 

144 

144 

0 

-16 

0 

-3 

0 

-19 

7 

7 

5 

19 

/I  2A  refers  to  those  establis: 
establishments  applying  only 

imenls  app  ying  only  a  PL  treatment;  2B  refers  to  those 
a  Lm  inhibiting  agent  or  process  to  their  product  or  process. 
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For  small  establishments,  the  combination  of 
the  high  cost  of  technologies  involved  in  EG 
1  and/or  EG  2  plus  their  limited  volume  of 
productioa  is  expected  to  lower  their 
propensity  for  establishments  to  shift  to 
another  establishment  group.  Also, 
characteristics  of  their  products  and  their 
production  are  expected  to  limit 
establishment  shifts.  Because  of  these 


constraints,  it  is  exftected  that  only  31 
establishments  (or  10  percent  of  the  small 
establishments  in  EG  4)  are  likely  to  migrate 
to  EG  1  as  a  result  of  the  final  rule  (Table  10). 
Recall  that  all  such  movement  involves  the 
purchase  and  use  of  new  technology.  For 
most  of  these  establishments,  the  option  of 
adding  a  Lm  inhibiting  agent  or  process  is 
probably  a  more  attractive,  least-cost  option. 


As  a  result,  25  percent  of -the  existing  number 
of  small  establishments  in  EG  4  (or  77 
establishments)  is  expected  to  shift  into  EG 
2.  No  small  establishments  in  EG  3  are 
expected  to  shift  establishment  groups.  In 
total,  108  small  establishments  are  expected 
to  shift  from  EG  4  into  either  EG  1  or  EG  2 
(Table  11). 

BILLING  CODE  3410-OM-P 
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Table  10.  Rules  employed  in  estimating  small  establishment  shifts  across  establishment  groups. 

Went  to: 

Came  from: 

Estab. 
Group 

1 

2A 

2B 

4 

2A 

2B 

4 

1 

NA 





10%  of  308 

2A/1 

NA 



2B/1 

NA 

25%  of  308 

" 

3 

.-——■—a— 

,.. 

4 

4-1  above. 

4-2B  above. 

NA 

/I  2A  refers  to  those  establishments  apphing  only  a  PL  treatment;  2B  refers  to  those 
establishments  applying  only  a  Lm  inhibiting  agent  or  process  to  their  product  or  process. 

Table  1 1 .  Absolute  levels  and  changes  in  small  establishments  across  establishment  groups. 

Item 

Start  and  End  Levels    - 

Went  to: 

Came  from: 

Estab. 
Group 

Old 

~24 

New 
55"" 

Change 

1 

2A 

2B 

4 

Total 

2A 

2B 

4 

Total 

1 

31 

0 

0 

0 

0 

0 

0 

0 

31 

31 

2A/1 

114 

114 

0 

0 

0 

0 

0 

,     0 

0 

0 

0 

0 

2B/1 

561 

638 

77 

0 

0 

0 

0 

0 

0 

0 

77 

77 

3 

269 

269 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

4 

308 

200 

-108 

-31 

0 

-77 

0 

-108 

0 

0 

0 

0 

All  Estab. 

1276 

1276 

0 

-31 

0 

-77 

0 

-108 

7 

7 

108 

108 

/I  2 A  refers  to  those  establisj 
establishments  applying  only 

tmients  app  ying  only  a  PL  treatment;  2B  refers  to  those 
'  a  Lm  inhibiting  agent  or  process  to  their  product  or  process. 

BILUNO  CODE  3410-OM-C 

For  very  small  establishments,  the 
combination  of  high  costs  associated  with 
technologies  necessary  to  "qualify"  for  EG  1 


or  EG  3  and  the  nature  of  their  product  or 
production  is  expected  to  make  it  highly 
unlikely  that  any  establishment  will  move 
into  a  different  establishment  group  as  a 


result  of  this  final  rule.  The  total  expected 
establishment  movements  expected  as  a 
result  of  this  final  rule  are  given  in  the  table 
below  (Table  12). 


Table  12.  Changes  in  all  establis 

timents  across  ( 

establishment  groups. 

Item 

Establishment  Size 

Total 

Establishment  Group 

Large 

Small 

Very  Small 

1 

16 

31 

0 

+47 

2A  /I 

-7 

0 

0 

-7 

2B/1 

-4 

77 

0 

+73 

3 

0 

0 

0 

0 

4 

-5 

-108 

0 

-113. 

All  Establishments 

0 

0 

0 

0 

/I  2A  refers  to  those  establishments  applying  only  a  PL  treatment;  2B  refers  to  those 
establishments  applying  only  a  Lm  inhibiting  agent  or  process  to  their  product  or  process. 


Cost  to  validate  a  post-lethality  treatment 
for  establishments  in  EG  1  and  EG  2.  It  is 


expected  that  43  HACCP  plans  of  35 
establishments  (of  the  original  49 


establishments  in  EG  1)  will  need  to  be 
validated  (Table  13).  This  represents  only 
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about  15  percent  of  all  the  HACCP  plan 
validations  that  will  occur  as  a  result  of  the 
final  rule.  This  number  of  HACCP  plan 
validations  is  based  on  a  50-percent 
validation  rate  currently  being  attained  by 
large  establishments,  30-percent  rate  by 
small,  and  a  10-percent  rate  by  very  small 
establishments.  These  rates  are  based  on 
information  that  FSIS  obtained  from  industry 
sources  and  in  its  public  meetings  related  to 
the  proposed  rule  and  Lm  risk  assessment. 
Given  the  high  relative  numbers  of  small  and 


very  small  establishments  whose  HACCP 
plans  require  validation,  the  total  number  of 
establishments  affected  is  35. 

The  major  impact  of  the  need  for  HACCP 
plan  validation  occurs  in  establishments 
already  in  EG  2  that  have  an  unvalidated  PL 
treatment  (60  percent  of  all  expected 
validation  expenses  incurred  by  . 
establishments  that  already  apply  a  PL 
treatment).  To  calculate  this  impact,    > 
establishments  in  EG  2  are  grouped  by  the 
same  validation  rate  used  for  EG  1 


establishments  above.  To  the  extent  that  PL 
treatments  are  validated  by  the  manufacturer, 
validation  costs  would  be  lower. 

Some  validation  costs  are  incurred  by 
establishments  in  EG  2  that  are  expected  to 
move  into  EG  1  (20  percent  of  the  large 
establishments  that  currently  have  a  PL 
treatment  and  10  percent  of  those  that  do  not 
have  a  PL  treatment  in  EG  2)  and  some 
establishments  in  EG  4  that  are  expected  to 
move  into  EG  1  (10  percent  of  the  large  and 
small  establishments  currently  in  EG  4). 
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Table  13.  Costs  for  validation  of  PL  treatments  as  CCPs  in 
HACCP  plans 

Item 

HACCP  Establishment 
Size  Category 

L 

S 

VS 

Total 

$ thousand 

Cost  per  Plan 

20 

10         5 

Existing  EG  1  HACCP  plans 

Number  of  plans 

6 

20 

17 

43 

Number  of 
establishments 

5 

17 

14 

35 

$thousand 

Cost 

$116.6 

197.4 

85.2 

399.2 

Establishments  in  EG  2  moving  to  EG  1  incurred  by- 
establishments  that  already  apply  a  PL  treatment 

M'iirw*V%^'v  ^^'F  "oT  a  >^  a 

1         13 

0  1    ■     0  1        13 

Number  of 
establishments 

10 

,  0 

0 

* 

10 

$thousand 

Cost 

266.5 

0 

0 

266.5 

Establishments  in  EG  4  moving  to  EG  1 

Number  of  plans 

2 

37 

0 

39 

Number  of 

establishments 

1 

31 

0 

32 

$thousand                } 

Cost 

31.1 

366.6 

0 

397.7 

Cost  for  existing  EG  2  HACCP  plans 

Number  of  plans 

17 

95 

60 

171 

Number  of 
establishments 

;4 

80 

50 

143 

$thousand 

Cost 

334.9 

946.2 

300.5    1,581.5 

Total  Number  of  HACCP  Plan  Validations  and  Cost 

Number  of  plans 

37 

151 

77 

266 

Number  of 
establishments 

30 

127 

64 

222 

$thousand 

Total  Cost,  EG  1  and 
EG  2 

749.1 

1,510.1 

385.7 

2,644.8 

HUJNO  CODE  3410-OM-C 
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Cost  to  install  a  post-lethality  (PL) 
treatment.  Establishments  in  EG  1  and  about 
half  in  EG  2  already  have  a  PL  treatment  by 
virtue  of  being  classified  in  that 
establishment  group.  Establishments  in  EG  4 
and  those  in  EG  2  that  use  an  agent  or  have 
a  process  to  control  Lm  do  not  necessarily 
have  a  PL  treatment.  Seven  large 
establishments  are  expected  to  move  from  EG 
2  to  EG  1  and  1  large  establishment  moving 
from  EG  4  will  need  to  install  PL  treatments. 
31  small  establishments  are  expected  to  move 


from  EG  4  to  EG  1  and  will  make  similar 
adjustments. 

■  The  Agency  received  comments  to  the 
proposed  rule  indicated  that  such 
investments,  like  high  pressure  processing 
units,  cost  up  to  $1.0  million  to  $1.5  million 
per  unit.  FSIS  is  using  $1.5  million  and  $1.25 
million  as  the  expected  capital  costs  of  such 
equipment  for  large  and  small 
establishments,  respectively.  FSIS  received 
comments  regarding  par-pound  operating 
expenses  for  various  post-pasteurization 


processes,  but  was  unable  to  use  this 
information  because  of  the  lack  of  data  on 
average  production  per  establishment.  FSIS 
assumes  annual  operating  expenses  are  10 
percent  of  the  initial  capital  cost. 

The  changes  in  the  industry  (movement 
among  establishment  groups)  reflected  by  the 
installation  of  post-lethality  treatments  are 
given  in  Table  14. 

BILLING  CODE  341(M>M-P 
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Table  14.  Costs  for  post -lethality  treatments,  equipment  and 
annual  operating. 

Item 

HACCP  Establishment 
Size  Category 

L 

S 

VS 

Total 

$thousand 

PL  Ecjuipment  Cost 
per  Establishment 

1,500.0 

1,250.0 

NA 

NA 

Establishments  moving  from  EG  2  to  EG  1 

Number  of 
establishments 

7 

0 

0 

7 

$thousand 

,,-,-^,1            .1          .T..-  — : 1 

Establishments  moving  from  EG  4  to  EG  1 

Number  of 
establishments 

1 

31 

0 

32 

$ thousand 

Equipment  cost 

1,897.2 

38,536.9 

0 

40,434.1 

Total  establishment  movements  to  EG  1 

Number  of 
establishments 

8 

31 

0 

39 

$ thousand 

Total  equipment 
costs 

13,046.6 

38,536.9 

0 

51,583.5 

Annual  operating 
costs 

1,304.7 

3,853.7 

0 

5,158.4 

Total  first  year 

14,351.3 

42,390.6 

0 

56,741.9 

costs 

BIUJNG  CODE  3410-OM-C 
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Cost  to  add  agent  or  alter  process  to  inhibit 
Listeria  growth  in  the  final  product.  One  of 
the  major  impacts  of  the  rule  is  that  it 
encourages  establishments  in  EG  4  to  move 
into  EG  2  by  adding  an  agent  or  altering  their 
production  processes  to  inhibit  Lm  growth  in 
the  product.  Adding  such  treatments  would 
eliminate  the  need  for  more  frequent 
verification  testing.  It  is  expected  that  25 


percent  of  the  large  and  small  establishments 
in  EG  4  will  move  to  EG  2  by  doing  so — 3 
large  and  77  small  establishments.  The  costs 
associated  with  this  impact  are  subject  to 
several  factors.  They  include  each 
establishment's  unique  situation  with  respect 
to  product  type,  facility  size,  and  equipment. 
Assuming  that  the  cost  to  add  agents  or  alter 
a  process  includes  a  one-time  cost  of 


installing  equipment  to  add  agents  or  alter 
production  processes  of  $150,000  for  a  large, 
$125,000  for  a  small,  and  $100,000  for  a  very 
small  establishment,  the  initial  treatment  cost 
totals  $10.1  million.  Using  an  operating  cost 
of  10  percent  of  the  initial  cost  produces  a 
corresponding  annual  outlay  of  about  $1 
million  (Table  15). 


Table  15.  Costs  for  Lm  growth  inhibiting  treatments  or 
processes,  initial  and  annual  operating. 

Item  , 

HACCP  Establishment 
Size  Category 

.. 

L     i     S          VS 

Total 

^  1-  V>  /-^^  1  o  s  *■»  ^ 

Initial  cost  per 
establishment 

150.0 

125.0 

100.0 

/ 

Number  of  Establishments 

Establishments  in  EG 
4  moving  to  EG  2 

3 

77 

0 

80 

$thousand 

Initial  cost 

474.3 

9,634.2 

0 

10,108.5 

Annual  operating 
costs 

47.4 

963.4 

0 

•1,010.9 

Total  costs 

521.7 

10,597.6 

0 

11,119.4 

Cost  of  PCS  testing  for  Listeria  species.  As 
with  the  third  impact  discussed  above,  the 
testing  provisions  of  the  rule  encourage 
establishments  to  move  firom  EG  4  into  EG  1 
and  EG  2  (Table  16).  These  establishments 
are  expected  to  be  mostly  small 
establishments  attempting  to  avoid  frequent 
PCS  verification  testing  requirements  for  EG 
4  establishments  and  the  potential  exposure 
to  holding  product  upon  two  consecutive 
positive  PCS  verification  test  results.  Almost 
.half  of  the  large  establishments  that  were 
previously  in  EG  4  are  expected  to  migrate 
either  to  EG  1  or  to  EG  2. 

The  costs  of  testing  for  the  remaining  2,518 
establishments  in  EG  3  and  EG  4  are  based 


on  several  assumptions.  They  include:  the 
actual  level  of  PCS  verification  testing  being 
conducted  at  the  present  time,  the  percentage 
of  establishments  conducting  this  level  of 
verification  testing,  the  number  of  production 
lines  by  establishment  size,  and  the  costs  of 
testing.  The  assumptions  used  in  this 
analysis  are  supported  by  observations  by 
FSIS  inspection  personnel  and  by  various 
recent  surveys  conducted  by  PSIS  and  the 
industry.  Por  example,  in  the  recent  PSIS 
hotdog  and  deli-meat  survey,  about  20 
percent  of  large,  26  percent  of  small,  and 
about  5  percent  of  very  small  establishments 
stated  that  they  conducted  PCS  verification 
testing  for  Listeria  spp.  The  Lm  growth 


inhibiting  processes  and  ingredients  used  in 
producing  these  products  probably  lowers 
the  level  of  verification  testing  being 
conducted  by  establishments  producing  other 
RTE  MPPs.  Therefore,  FSIS  believes  that  the 
actual  proportion  of  establishments  in  EG  3 
and  EG  4  that  conduct  PCS  tests  is  probably 
double  the  proportions  repbrted  in  the  recent 
hotdog  and  deli-meat  survey  for  the  small 
and  very  small  establishments.  That  is,  PSIS 
assumes  that  the  current  PCS  verification 
testing  levels  for  large,  small,  and  very  small 
RTiE  MPP  producing  establishments  are  100 
percent,  50  percent,  and  10  percent, 
respectively  [See  middle  rows  in  Table  17). 

BHXING  CODE  34T0-OII.* 
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Table  16,  Number  of  Federally  and  State-inspected  RTE  MPP 
establishments  by  establishment  group  resulting  from  FCS  testing 
provisions.  (Numbers  in  parenthesis  are  baseline  numbers  from 
Table  7) . 

Item 

HACCP  Establishment  Size  Category 

Establish- 
ment Group 

L 

S 

VS 

Total 

1 

25    (9) 

55   (24) 

16     (16) 

95     (49) 

2 

97-  (108) 

752  (675) 

1514   (1514) 

2363   (2297) 

3 

13   (13) 

269  (269) 

1581   (1581) 

1864   (1864) 

4 

8   (13) 

200   308) 

445    (445) 

654    (766) 

Total 

establish- 
ments 

143 

1276 

3556 

4976 

Table  17.  Assumptions  concerning  FCS  testing  in  EG3  and 

EG4 

Item 

• 

HACCP  Establishment 
Size  Category 

Assumption 

L 

S 

VS 

Total 

Assumed  lines/establishment 

6 

4 

2 

Observed  average  testing 

frequencies  for  those  that 

conduct  FCS  testing  (number  of 

times  per  month) 

m 

•  . ! 

' 

\ 

EG  3 

1 

1 

1 

EG  4 

4 

2 

1 

Proportion  of  establishments 

conducting  FCS  testing  at 

above  frequencies 

EG  3 

1.00 

0.50 

0.10 

EG  4 

0.90 

0.50 

0.10 

Number  of  tests  not  conducted 
by  establishments  not  testing 
at  the  above  frequencies 

EG  3 

0 

539 

2846 

3385 

EG  4 

20 

802 

802 

1623 

Total 

20 

1341 

3647 

5007 

Cost  of  testing  shortfall  by 
EG  3  and  EG  4  at  above 
frequencies, ($35/test) : 

$ thousand 

EG  3 

0.0 

18.9 

99.6 

118.5 

EG  4 

0.7 

28.1 

28.1 

56.8 

Total  cost  for  increased  FCS 
testing 

0.7 

47.0 

127.7 

175.3 

BILUNG  CODE  3410-OM-C 
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Cost  of  Production  Adjustments.  As  was 
discussed  in  the  PRIA,  it  is  expected  that  a 
series  of  Lm  contamination  events  may  occur 
in  some  establishments.  The  PRIA  expected 
that  most — about  85  percent — of  the 
establishments  that  obtain  one  positive  FCS 
test  result  could  remedy  the  cause  of  the  Lm 
contamination  at  no  additional  cost  through 
more  stringent  sanitation  and  handling 
techniques.  The  remaining  15  percent  of 
establishments  are  expected  to  encounter  a 
greater  degree  of  difficulty.  Some  of  these 
establishments  (as  discussed  in  the  PRIA) 
will  probably  encounter  Lm  contamination 
problems  ^at  could  be  remedied  at  a  cd^t  of 
$2,000  per  line  (these  establishments  consist 
of  7  percent  of  the  establishments 
experiencing  at  least  one  positive  FCS 
verification  test  result);  another  7  percent  are 
expected  to  encounter  more  serious 
contamination  problems  that  would  need  to 
be  remedied  by  actions  costing  up  to  about 
Vio  of  one  percent  of  gross  sales;  and  a  final 
group  made  up  of  1  percent  of  the 
establishments  that  discover  that  they  have  a 
chronic  Lm  contamination  problem  and  have 
to  cease  their  RTE  MPP  production 
altogether.  No  comments  were  received  that 
would  either  support  or  refute  this  scenario 
or  the  set  of  assumptions  needed  in 


describing  it.  Some  commented  at  the  May 
2001  public  meeting  that  inclusion  of  these 
possible  eventualities  would  help  complete 
the  analysis.  These  results  are  expected  to 
only  apply  to  establishments  in  EG  4  who 
face  the  highest  level  of  FCS  verification 
testing.  The  underlying  assumptions  and 
resultant  cost  implications  are  given  in  Table 
18. 

Some  explanation  of  the  cost  estimates  of 
this  impact  is  needed.  First,  the  calculations 
for  cost  estimates  for  minor  remedies  are  the 
same  as  in  the  PRIA.  That  is,  the  number  of 
firms  in  each  establishment  group  is  faced 
with  a  $2000  per  line  cost  times  the  number 
of  lines  in  the  establishment  for  production 
adjustments.  Second,  the  cost  estimates  for 
major  repairs  are  slightly  different  from  those 
in  the  PRIA.  In  the  PRIA,  the  value  of 
shipments  for  the  1,479  establishments  was 
available  and  estimated  by  Census  at  $25.2 
billion  for  1999.  In  the  PRIA,  this  value  of 
shipments  was  distributed  across  the  133 
large  establishments,  840  small  ones  and  506 
very  small  ones  using  an  average  distribution 
for  value  of  shipments  by  those  size 
categories  of  80-percent  (for  lai^e),  15- 
percent  (for  small),  and  5-percent  for  very 
small).  This  average  distribution  was  derived 
from  averages  across  broad  categories  of 


agricultural  commodities.  A  much  different 
distribution  of  value  of  production  was  found 
in  the  Fall  2002  FSIS  survey  of  hotdog  and 
deli  meat  establishments.  It  found  a  value  of 
production  distribution  of  48-percent  (large). 
48-percent  (small),  and  4-percent  (very 
small).  The  final  regulatory  impact  analysis 
uses  a  distribution  of  65,  35.  and  5  in 
conjunction  with  the  original  $25.2  billion 
for  total  value  of  shipments.  This  calculation 
produced  average  per  establishment  value  of 
shipment  estimates  of  $123  million  for  large 
establishments,  $9  million  for  small 
establishments,  and  $2  million  for  very  small, 
establishments.  This  estimate  is  important 
because  it  serves  as  the  basis  for  calculating 
the  costs  to  remedy  the  major  cases  of  Lm 
contamination.  As  in  the  PRIA  it  is  expected 
that  a  small  number  of  establishments  whose 
contamination  problems  will  be  perceived  to 
be  prohibitively  costly  to  "fix"  and/or  not 
feasible  to  undertake  without  complete 
modernization  or  renovation.  Without 
meiking  these  needed  capital  improvements, 
their  only  option  is  to  either  partially  or 
entirely  cease  RTE  MPP  production.  FSIS 
expects  that  up  to  two  small  and  four  very 
small  establishments  may  be  in  this  situation. 
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Table  18.  Assumptions  about  production  adjustments  to  eliminate 
L.  monocytogenes  contamination  and  associated  costs 

Item 

HACCP  Establishment 
Size  Category 

L 

S 

VS 

Total 

Lines  per  establishment 

6 

4 

2 

NA 

Proportion  of  establishments 
with  no  major  L.  monocytogenes 
contamination  problems  by 
establishment  group: 

EG  3 

0.95 

0.95 

0.9 

NA 

EG  4 

0.85 

0.85 

0.85 

NA 

Number  of  establishments 

EG  3 

1 

13 

158 

172 

EG  4 

1 

30 

67 

98 

-1  - ._ .  ■> 

A, 

i4 

225 

—    1 

Number  of  establishments 
incurring  a  $2,000  per  line 
costs 

- 

(. 

EG  3' 

0 

0 

158 

158 

EG  4 

1 

14 

31 

46 

Total 

1 

14 

189 

204 

Number  of  establishments 
incurring  a  major  L. 
monocytogenes  contamination 
problem 

■ 

■ 

EG  3 

0 

0 

0 

0 

EG  4 

1 

14 

31 

46 

Total 

1 

14 

31 

46 

Number  of  establishments 
incurring  a  severe  L. 
monocytogenes  contamination 
problem 

.     < 

EG  3 

0 

0 

0 

0 

EG  4 

0 

2 

4 

6 

Total 

0 

2 

4 

6 

Production  adjustment  Costs 

$thousand 

EG  3 

0 

0 

632.4 

632.4 

EG  4 

77.9 

238.7 

202.4 

519.0 

Costs  of  production  adjustments 

.  77.9 

238.7 

834.8 

1,151.4 

■UJNQ  COOC  M10-0M-C 
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Costs  related  to  possible  hold-and-test 
actions.  Hold-and-test  actions  are  expected  to 
be  taken  by  establishments  in  EG  4  and  to  a 
lesser  extent  in  EG  3.  For  purposes  of  this 
analysis,  50  percent  of  the  EC  3  and  95 
percent  of  the  EG  4  establishments  that  are 
expected  to  have  some  problems  with  Lm 
contamination  are  also  expected  to  be  faced 
with  one  or  more  hold  and  test  events 
annually.  This  calculation  suggested  that 
seven  small  and  79  very  small  establishments 
in  EC  3  and  one  large  establishment  and  29 
small  and  63  very  small  establishments  in  EG 
4  are  expected  to  take  one  or  more  hold-and- 
test  actions  over  a  typical  year.  In  addition 
to  the  number  of  establishments  affected, 
there  are  five  other  factors  that  affect  this  cost 
impact.  These  are:  (1)  The  amount  of 
production  likely  affected  (based  on  the 
number  of  lines  times  number  of  shifts  and 
production  per  shift  estimates);  (2)  the 
pounds  per  pallet  that  will  need  to  be 
handled  and  placed  into  storage:  (3)  the 
average  number  of  days  that  the  product  will 


be  held  in  storage;  (4)  the  number  of  times 
per  year  that  a  hold-and-test  action  occurs; 
and,  (5)  the  cost  per  day  per  pallet  in 
handling  and  storage.  Also,  the  amount  of 
existing  available  storage  will  influence  any 
expected  burden  placed  on  establishments. 
The  recent  FSIS  hotdog  and  deli-meat  survey 
found  that  up  to  40  percent  of  establishments 
have  sufficient  storage  to  hold  product.^but 
for  only  one  to  two  days  of  production.  Even 
though  this  finding  only  reflects  the  capacity 
of  hotdog  and  deli-meat  establishments,  FSIS 
does  not  anticipate  any  serious  problems 
with  establishments  finding  available  storage 
for  holding  product  under  possible  incraased 
hold-and-test  situations  on  their  premises  or 
at  other  locations.  FSIS  bases  its  estimate  for 
expected  industry-wide  costs  of  hold-and-test 
on  parameters  stated  in  Table  19.  These  costs 
are  intended  to  include  the  transportation, 
handling  and  storage  costs  associated  with 
product  that  has  been  tested  and  may  or  may 
not  prove  to  be  contaminated  with  Lm.  For 
example,  the  $119,500  cost  calculation  for 


hold  and  test  expected  to  be  incurred  by  very 
smajl  establishments  was  made  by 
-multiplying  the  expected  number  of  affected 
establishments  (79)  times  the  number  of 
expected  hold  and  test  occurrences  per  year 
(3)  times  the  daily  cost  of  holding  (5  days 
times  5.6  pallets  times  $18  per  pallet  per 
day).  Similar  calculations  were  made  for 
other  affected  establishments  in  the  other 
HACCP  establishment  size  categories  and 
establishment  groups.  FSIS  does  not  consider 
that  the  costs  associated  with  the  handling 
and  eventual  disposition  of  contaminated 
product,  including  its  possible  destruction, 
should  be  attributed  to  this  final  rule.  It  is 
believed  that  this  product  would  have  or 
should  have  been  discovefed  and 
appropriately  disposed  of  under  current  good 
manufacturing  practices  had  they  be^ 
followed  by  the  establishment.  Also  to  the 
extent  that  some  of  these  products  are 
normally  refrigerated,  these  holding  cost 
estimates  would  over-estimate  the  impact  on 
the  industry. 


Table  19.  Cost  of  hold-and-test  actions 

Item 

HACCP  Establishment 
Size  Category 

1 

Assumption 

L 

S 

VS 

Total 

Pounds 

Production  affected 

228,000 

28,400 

5,600 

Number  of : 

Pallets  (1000  lbs.  per 
pallet) 

228 

28 

6 

' 

Average  days  in  storage 

5 

5 

5 

Hold  and  test  frequencies 

EG  3 

3 

3          3 

EG  4 

6 

6          6 

Dollars 

- 

Handling  and  storage  c.pst 
per  day  ($/pallet) 

18 

18 

18 

X 

Handling  and  storage  costs 

$thousands 

EG  3 

20.7 

51.7 

119.5 

191.9 

EG  4 

144.2 

437.9 

191.9 

774.1 

Cost  of  hold  and  test 

164.9 

489.6 

311.4 

966.0 
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Analysis  of  Alternatives 

For  purposes  of  the  analysis,  the  expected 
frequency  of  PCS  verification  testing  for 
Listeria  spp.  for  establishments  in  EG  2  is 
once  per  line  per  quarter:  for  EG  3,  at  least 
once  per  line  per  month:  and  for  EC  4.  once 
per  line  per  month  for  very  small 
establishments:  semi-monthly  for  small 
producing  establishments  and  weekly  for 
high  volume  producing  establishments  (4-2- 
1).  These  testing  frequencies  are  to  be 
considered  minimum  expected  levels  for  the 
purposes  of  estimating  costs  and  benefits. 
Conditions  may  warrant  a  higher  frequency 
of  FCS  verification  testing  to  assure  FSIS  that 
establishments'  .sanitation  or  prerequisite 
plans  are  adequately  addressing  the  risk  of 
possible  contamination  in  its  products.  As  an 
additional  precaution,  FSIS  is  requiring  that 
after  a  second  positive  Listeria  spp.  FCS  test 
result  in  an  EG  4  establishment,  hold  and  test 
actions  are  taken  until  such  time  that  FSIS 
is  assured  that  this  action  is  no  longer 
needed. 

The  FSIS  L/n  Risk  Assessment  found  an 
increase  in  median  lives  saved  as  FCS 
verification  testing  frequencies  increase 
relative  to  the  baseline.  The  minimum  FCS 
verification  testing  frequency  for  EG  4  (4-2- 
1)  results  in  2.S  deaths  averted  if  there  is  100 
percent  adoption  of  this  testing  frequency  by 
all  establishments  producing  deli  meats. 

An  alternative  FCS  verification  testing 
frequency  could  be  40-20-10  for  EG  4.  In  this 
case,  the  reduction  in  human  health  risk 
increases  to  89  deaths  averted,  given  100 
perqent  adoption.  At  an  extremely  high  level 
of  testing,  such  as  60-60-60  (for  either  FCS 
verification  testing  for  Listeria  spp.  or 
product  testing  for  Lm],  153  deaths  are 
averted  given  100  percent  adoption.  Also,  at 
these  high  levels  of  FCS  verification  testing, 
hold  and  test  protocols  were  shown  to  reduce 
the  level  of  L/n  contamination  at  retail. 

Extremely  high  FCS  verification  testing 
levels  may  not  be  required  to  assure  adequate 
sanitation.  Nor  "are  they  necessarily  effective 
from  an  economic  perspective.  Costly  hold 
and  test  actions  increase  with  FCS 
verification  testing  frequency.  As  such  costs 
increase,  establishments  producing  RTE 
MPPs,  especially  small  and  very  small 
establishments,  may  eliminate  product  lines 
or  cease  production  entirely.  FSIS  recognizes, 
however,  that  FCS  verification  testing 
frequencies  higher  than  4-2-1  may  be 


appropriate  for  establishments  with  a  history 
of  poor  sanitation  controls  or  evidence  of 
producing  adulterated  product. 

Another  concern  about  high  FCS 
verification  testing  frequencies  is  the 
likelihood  that  many  establishments  that 
produce  RTE  MPPs  using  traditional  methods 
will  no  longer  produce  such  products.  To  the 
extent  that  this  reduces  the  amount  of 
adulterated  product,  this  rule  and  its 
emphasis  on  FCS  verification  testing  is 
appropriate.  It  may  be  inappropriate  for  any 
product  that  FCS  testing  for  Listeria  species 
is  not  a  reliable  indicator  for  Lm  product 
contamination.  FSIS  believes  that  its 
establishment  categorization  in  this  final  rule 
will  place  only  those  products  in  EG  4  where 
intense  sanitation  and  verification  testing  is 
most  appropriate.  However,  extremely  high 
verification  testing  frequencies  in  most  cases 
may  be  unnecessary  and  burdensome. 

The  risk  assessment  clearly  shows  that  a 
combination  of  post-lethality  treatment  or  Lm 
growth  inhibition  along  with  sanitation  an'd 
FCS  verification  testing  and  other  measures 
is  more  effective  than  a  "sanitation  coupled 
with  FCS  verification  testing  only"  strategy. 
This  result  also  reinfort:es  the  observed 
industry  practice  of  maintaining  a  series  of 
adequate  precautions  throughout  slaughter 
and  processing,  and  of  not  exclusively 
relying  on  verification  of  sanitation  through 
FCS  testing  alone  to  assure  that  products  are 
not  adulterated.  FCS  verification  testing  of 
sanitation  procedures  for  Listeria  species  can 
compliment  these  other  measures,  e.g.  post 
processing  pasteurization,  the  addition  of  Zjn 
growth  inhibiting  packaging.  To  the  extent 
that  establishments  take  a  series  of  steps  to 
address  their  possible  Lm  contamination,  the 
ne«d  for  higher  FCS  verification  testing 
frequencies,  and  its  impact  of  inspection 
personnel  to  review  these  data,  is  reduced. 

Summary  of  Direct  Industry  Costs 

The  PRIA  identified  three  major  possible 
industry-wide  impacts  from  mandatory  FCS 
verification  testing:  HACCP  plan 
modification  costs  ($1.28  million):  direct 
testing  costs  (SI. 75  million):  and,  production 
adjustments  ($2.5  million).  The  total  first- 
year  cost  of  these  impacts  was  $5.53 
million — $3.8  million  in  one-time  outlays 
and  $1.75  million  in  recurring  annual  costs 
associated  with  testing. 

The  Final  Regulatory  Impact  Analysis 
(FRIA)  reflects  many  comments  received  in 


the  public  comment  period.  In  addition  to 
the  impacts  identified  in  the  PRIA,  the  FRIA 
estimates  (1)  the  cost  of  PL  treatments  (initial 
and  annual  operating):  (2)  the  cost  of  using 
an  agent  or  process  to  inhibit  Lm  growth 
(initial  and  annual  operating):  and,  (3)  the 
costs  of  holding  product  while  awaiting 
confirmation  of  FCS  verification  testing. 

The  validation  of  PL  treatments  and  related 
HACCP  plan  modifications  results  in  a  one- 
time cost  of  $2.6  million.  The  estimated  cost 
in  the  FRIA  is  higher  than  that  in  the  PRIA 
due  to  an  increase  in  the  number  of 
establishments  affected.  The  FRIA  estimate 
may  be  conservative  as  it  does  not  take  into 
account  the  use  of  validation  studies 
conducted  by  PL  equipment  manufacturers. 
Direct  testing  costs  are  substantially  lower 
than  estimated  in  the  PRIA  ($175,260  versus 
$1.75  million)  because  the  expected 
movement  of  establishments  out  of  EG  4  and 
into  the  other  establishment  groups  where    • 
higher  FCS  verification  testing  is  not 
expected.  Production  adjustments  are 
estimated  at  $1.15  million  in  one-time  costs 
in  the  FRIA  compared  to  $2.5  million  in  the  ' 
PRIA.  The  difference  is  due  mainly  to  fewer 
expected  cases  where  establishments  are  not 
able  to  overcome  their  Lm  contamination 
problem.  More  establishments  adopt  PL 
treatments  and  move  into  EG  1  or  EG  2.  The 
total  of  the  two,  one-time  cosfrcomponents 
(production  adjustments  and  use  of  PL 
treatments)  is  the  same  as  that  estimated  in 
the  PRIA  ($3.8  million  as  opposed  to  $3.75 
million  estimated  in  the  PRIA).  Verification 
testing  costs,  as  noted  above,  are 
substantially  lower  than  that  estimated  in  the 
PRL\. 

The  additional  costs  associated  with  the 
installation  of  PL  treatments  and/or  altering 
their  production  to  incorporate  an  agent  or 
process  to  inhibit  Lm  growth  introduces 
potentially  large  cost  outlays,  especially  for 
the  initial,  one-time  investments  in  plant  and 
equipment  (Table  20).  The  initial  industry- 
wide, one-time  cost  outlays  for  equipment 
associated  with  production  adjustments  and 
PL  treatments  are  expected  to  be  as  high  as 
$51.6  and  $10.1  million,  respectively.  The 
annual  operating  (recurring)  costs  of  $5.2  and 
$1  million,  respectively,  make  first-year  costs 
for  these  two  technologies,  $56.7  and  $11.1 
million,  respectively. 
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Table  20.  Total  Expected  Industry-wide  Costs 

V 

Item. 

HACCP  Establishment 
Size  Cateaorv 

Total 

L 

S 

VS 

$thousand 

PL  validation 

749.1 

1,510.1 

385.7 

2,644.8 

PL  Equipment  &  operations 

14,351.3 

42,3  90.6 

0 

56,741. 

Growth  inhibiting  agent  or 
process 

521.7 

10,597.6 

0 

11,119.4 

FCS  testing 

.7 

46.9 

127.7 

175.3 

Production  adjustments 

77.9 

238.7 

834.8 

1,151.4 

Product  handling  and 
storage 

165.0 

489.6 

311.4 

966.0 

Total  Costs 

15,865.7 

55,273.5 

1,659.5 

72,798.7 

Converting  initial  costs  into  an  annual 
equivalent  cost  of  capital  recovery  provides 
a  more  accurate  measure  of  economic 
impacts.*  Using  a  7-percent  discount  rate 


over  ten  years  results  in  annualized  cost  of 
$9.3  million  for  PL  validation,  installation, 
agent  and/or ^irocess  alteration  cost,  and 
production  adjustments.  The  annual 


ofierating  (recurring)  costs  are  estimated  at 
$7.3  million.  Combining  these  two  estimates 
produces  a  total  annual  cost  of  the  final  rule 
of  $16.6  million  (bottom  of  Table  21). 


Table  21.  Total  Annualized  Industry-wide  Cost  Impact,  by 
establishment  size. 


Item 


HACCP  Establishment 


_L 


Recurring 


Initial 


VS 


Total 


$thousand 


14,347.9 


Total 


Annualized  Cost 


Initial 


Recurring 


Total 


1,517.8 


15,865.6 


22% 


49,919.9 


5,353.5 


55,273.5 


76% 


1,220.5 


439.1 


1,659.5 


2% 


65,488.2 


7,310.4 


72,798.6 


100% 


10  year,  7 -percent 


2, 042.8 


1,517.8 


3,560.6 


21% 


7,107.5 


5,353.6 


12,461.1 


75% 


173.8 


439.1 


612.8 


9,324.0 


7,310.4 


16,634.5 


100% 


Possible  Indirect  and  Unintended  Cost 
Impacts 

The  focus  of  the  cost  discussion  thus  far 
was  mainly  on  industry-wide  direct 
compliance  costs:  These  costs,  on  an  annual 
basis,  vyere  estimated  at  $16.6  million, 
roughly  one-half  of  one  percent  of  the  total 
annual  value  of  industry  sales  ($16.6  million 
divided  by  $25.2  billion).  In  addition,  some 
discussion  was  made  of  the  possible  impacts 
that  the  final  rule  may  have  on  lowering 


product  quality,  reducing  current  FCS  testing 
frequencies  in  some  establishments,  and 
forcing  some  establishments  to  exit  the 
industry.  However,  these  imp9cts  were  not 
quantified.  Two  other  possible  indirect  cost 
impacts  are  on  consumers  and  other  sectors 
of  the  economy. 

,  No  market  product  quantity  and  price  data 
are  available  to  calculate  the  possible 
consumer  price  implications  brought  about 
by  the  higher  compliance  costs  identified  in 


this  analysis.  This  information,  plus  an 
estimation  of  any  reduction  in  market 
supplies,  could  be  used  to  calculate  the 
social  costs  of  shifts  in  supply  and  demand 
in  a  consumer-  and  producer-surplus 
framework.  Also,  a  complicating  factor  in 
estimating  possible  market  supply  reductions 
is  to  what  extent  imported  product  could  be 
substituted  for  any  U.S.  RTE  MPP  production 
cutbacjk.  Without  such  information,  one  can 
only  say  that  higher  industry  compliance 


*  Lynn  E.  Bussey.  The  Economic  Analysis  of 
Industrial  Projects,  Engelwood  Cliffs,  New  Jersey, 
1978. 
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costs  and  lower  market  supplies  would  be 
expected  to  raise  consumer  prices  to  some 
extent.  From  the  information  provided  in  this 
analysis  (the  expected  small  cost  impacts 
relative  to  total  value  of  production  and  the 
likely  small  quantity  cut-backs),  it  is 
expected  that  these  impacts  would  be 
minimal. 

A  related  issue  is  the  possible  impact  on 
other  sectors  of  the  economy.  Census  data 
show  that  swine,  beef,  dairy,  and  poultry 
industries  supply  signiTicant  amounts  of  raw 
product  to  the  RTE  MPP  industry.  Because, 
however,  the  quantity  effect  is  expected  to  be 
minimal,  these  upstream  suppliers  of  raw 
material  are  not  expected  to  be  significantly 
affected  by  the  final  rule. 

Analysis  of  Benefits 

The  analysis  of  benefits  resulting  from  the 
final  rule  examines  the  reduction  in  human 
health  risk  (deaths  and  illnesses  caused  by 
listeriosis)  from  actions  taken  as  a  result  of 
this  final  rule  by  RTE  MPP  establishments  in 
only  one  product  group:  deli  meats 
(primarily  sliced  luncheon  meats).  This 
analysis  of  benefits  thus  differs  from  that  in 
the  PRIA  which  examined  the  reduction  in 
human  health  risk  from  all  RTE  MPPs. 


FSIS  is  focusing  on  deli  products  for 
several  reasons.  First,  the  FDA-FSIS  risk 
assessment  identified  this  product  group  as 
having  the  highest  risk  of  all  food  classes  and 
the  cause  of  a  large  share  of  listeriosis  deaths 
and  illnesses.  Second,  the  FSIS  Lm  Risk 
Assessment,  when  calibrated  to  a  revised 
version  of  FDA-FSIS  risk  assessment,  tied 
risk  mitigation  actions  at  deli-meat  producing 
establishments  to  potentially  lower  rates  of 
listeriosis  death  and  illnesses.  FSIS  plans  to 
modify  the  model  to  capture  the  dynamics  of 
Lm  contamination  and  containment  in  other 
RTE  MPP  products,  such  as  hotdogs,  along 
with  the  impact  of  production  volume.  Third, 
the  FSIS  Lm  Risk  Assessment,  having  been 
presented  to  the  public  for  comment,  has 
been  revised  to  the  extent  possible  at  this 
time. 

The  analysis  of  benefits  uses  the  FSIS  Lm 
Risk  Assessment  to  evaluate  the  human 
health  risk  reduction  effects  of  sanitation 
coupled  with  FCS  verification  testing,  the  use 
of  growth  inhibiting  packaging  (GIP);  and  the 
use  of  PL  treatments.  The  likely  reduction  in 
listeriosis  deaths  from  a  100-percent 
adoption  of  these  practices  and  treatments  by 
the  industry  is  given  in  Table  22.  FSIS  is 
reporting  three  values  for  the  possible 
benefits  derived  from  this  rule:  The  median. 


the  5th  percentile,  and  the  95th  percentile  for 
each  scenario  (baseline,  sanitation/FCS 
verification  testing,  Lm  growth-inhibiting 
packaging  (GIP)  and  post-lethality  processing 
(PP)  +  GIP).  This  range  of  values  represents 
the  uncertainty  in  the  true  number  of  averted 
number  of  deaths  per  year.  The  reported 
results  imply  90  percent  certainty  that  the 
true  value  lies  between  the  5th  and  95th 
percentiles.  Each  uncertainty  distribution  is 
the  result  of  three  hundred  computer        ' 
simulations,  each  simulation  consisting  of 
100.000  iterations,  of  the  FDA-FSIS  risk 
ranking  model.  The  risk  characterization 
portion  of  that  model  comprises  4,000 
combinations  of  the  exposure  distributions 
for  the  23  different  food  groups  in  the  FDA- 
FSIS  risk  ranking  model.  The  median  reports 
the  mid-point  value  of  deaths  averted  from 
these  multiple  computer  simulations  for  each 
scenario.  The  median  is  reported  because  it 
is  the  preferred  measure  of  central  tendency 
in  the  FDA-FSIS  risk  ranking.  Furthermore, 
the  distribution  of  results  suggests  that  the 
mean,  as  an  alternative  measure  of  central 
tendency,  is  less  informative  about  the  shape 
of  the  distribution  because  of  the  influence 
of  outliers.in  its  calculation.  Illnesses  are 
estimated  using  the  standard  .20  case-fatality 
rate  commonly  reported  in  the  literature. 


Table  22.  Incremental  Reductions  in  Deaths  Due  to  Various 
Interventions  (assuming  100%  industry-wide  adoptioh) 

Scenario 

Averted  Deaths 

Averted  Illnesses 

Median 

5% 

95% 

Median 

1 

5% 

1 

95% 

FCS  testing 
/I 

25  (24) 

8  (8) 

25  (24) 

125  (120) 

42  (40) 

125  (120) 

GIP 

141  (135) 

48  (45) 

165 

(158) 

707  (675) 

240  (225) 

823  (790) 

PP  &  GIP 

238  (227) 

77  (72) 

272 
(261) 

1188 
(1135) 

384  (360) 

1360 
(1305) 

/I  FCS  testing  at  a  4-2-1  rate. 

/2  Numbers  in  parentheses  exclude  reductions  in  neonate  deaths.  . 

The  greatest  reduction  in  listeriosis  deaths 
and  illnesses  would  occur  if  all 
establishments  used  both  PP  and  GIP. 
However,  100  percent  adoption  is  not 
possible  for  a  variety  of  reasons,  including 
technical — not  all  products  are  amenable  to 
the  use  of  PL  or  GIP — and  economic — the 
costs  are  prohibitive  in  relation  to  the  value 
of  the  product. 

The  analysis  of  costs  described  movements 
among  establishment  groups  that  are  likely  to 
occur  as  a  result  of  the  final  rule.  These 
movements  are  the  basis  for  estimating  the 
human  health  benefits  of  the  final  rule. 
Establishment  group  net  movements  are 


placed  on  a  percentage  basis  of 
establishments  in  each  size  class  (Table  23). 
The  absolute  changes  in  establishment 
numbers  are  converted  into  percentage 
increases  by  dividing  the  number 
establishments  estimated  to  adopt  one  or 
more  measures  by  the  total  number  of 
establishments  in  that  size  class.  For 
example,  2  of  the  42  large  establishments 
producing  deli  meats  (4.8  percent)  are 
estimated  to  adopt  PL  and  GIP  measures. 
Next,  the  percentage  change  in 
establishments  is  weighted  by  the  relative 
volume  of  deli  meats  produced  by  that  size 
class.  The  two  large  establishments  are 


estimated  to  account  for  2.3  percent  of  deli- 
meat  production  (4.8  times  0.48).  The 
summation  of  these  weighted  percentages 
produces  the  percentage  increase  in  that 
technology  which  is  adopted  as  a  result  of 
the  final  rule.  Thus,  deli-meat  producing 
establishments  adopting  PL  and  GIP 
represent  a  5.4-percent  increase  in  the 
amount  of  deli-meat  production  that  is 
produced  using  this  technology.  Likewise, 
the  percent  increase  in  the  amount  of 
production  using  GIP  and  FCS  sanitation/ 
verification  testing  is  8.9  and  13.3  percent, 
respectively. 


>i 
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Table  23.   Number  of  establishments  adopting  various 
interventions 

Item 

HACCP  Establishment 
Size  Category 

Average 

L 

S 

VS 

Product  Volume  Weights 

0.48 

0.48 

0.04 

peli-meat  producing  stab. 

42 

311 

340 

Imi  1- s  cr^*"  i  op  M^??v.re 

\Ti  1TV>V^^■^-   *-\'^   Co*"'=VnT  ^  c*  ^  *"^  c^  *^  *"  c 

Establishments  adopting  PL 
and  GIP  . 

2 

20 

0 

Percent 

Establishments 

4.8 

6.4 

0.0 

Product 

2.3 

3.1 

0.0 

5.4 

' 

litigation  Measure 

Number  o 

:  Establishments 

Establishments  adopting  GIP 

1 

50 

0 

Percent 

Establishments 

2.4 

16.1 

0.0 

Product 

1.2 

7.7 

0.0 

8.9 

litigation  Measure 

Number  oJ 

E  Establishments 

Establishments  adopting  FCS 
Testing  at  a  4-2-1  rate 

0 

66 

260 

« 

Percent 

Establishments 

0.0 

21.2 

76.5 

Product 

0.0 

10.2 

3.1 

13.3 

The  results  in  Tables  22  and  23  are  used 
to  estimate  the  possible  reduction  in 
listeriosis  deaths  that  may  be  attributed  to 
actions  taken  be  deli-meat  producing 
establishments  as  a  result  of  the  final  rule 
(Table  24). 

This  emalysis  excludes  neonate  deaths 
estimated  by  the  FSIS  risk  assessment 
because  of  concerns  about  using  the  standard 
values  for  a  statistical  life,  which  are  derived 
from  adult  lives.  Of  course,  it  is  obvious  that 


averting  such  neonate  losses  is  a  potentially 
significant  benefit.  However,  excluding  these 
losses  does  not  substantially  affect  the 
conclusions  of  this  analysis. 

Calculations  combining  information  from 
Tables  22  and  23  are  fairly  straightforward: 
for  example,  the  13.3  percent  increase  in 
adoption  rates  of  sanitation  coupled  with 
FCS  verification  testing  translates  into  3.1 
fewer  listeriosis  deaths  at  the  median  (0.133 
from  Table  23  times  24  from  Table  22);  1.0 


fewer  at  the  5th  percentile  (0.133  x  8.0);  and. 
3.1  fewer  at  the  95th  percentile  (0.133  x  24). 
Similar  calculations  for  the  other  two 
mitigation  measures  result  in  a  total 
reduction  of  27.3  at  the  median;  8.9  at  the  5th 
percentile;  and,  31.2  at  the  95th  percentile. 
The  corresponding  reductions  in  illnesses  are 
136.7  at  the  median,  44.6  at  the  5th 
percentile,  and  156.0  at  the  95th  percentile, 
respectively. 


Table  24.   Reduction  in  listeriosis  deaths  due  to  various 
interventions 

Averted  Deaths 

Meaian 

5th 
percentile 

95"     1 
percentile 

FCS  Testing  (4-2-1) 

3.1 

1.0 

3.2 

GIP 

12.0 

4.0 

14.0 

PL  &  GIP 

12.2 

3.9 

14.0 

Total  Reduction 

27.3 

8.9 

.   31.2 
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The  Economic  Research  Service  of  USDA 
presented  a  method  for  estimating  the  human 
health  benefits  of  reduced  listeriosis  at  a 
public  meeting  on  the  proposed  rule  held  in 
May  2001.  To  estimate  the  benePits,  it  was 
assumed  that  5  percent  of  the  cases  were 
moderate,  and  that  moderate  cases  resulted 
in  hospital  costs  of  $10,300  per  case.  The 
remaining  95  percent  of  the  illness  were 
severe,  resulting  in  hospital  costs  of  $28,300 
per  case.'*  Using  these  assumptions  and 
excluding  the  loss  in  productivity  of  those 
affected  and  any  pain  and  suffering,  the 
beneflts  of  the  reduction  in  illness-related 


losses  due  to  the  final  rule  are  estimated  to 
be  $3.7  million  at  the  median  (0.05  x  136.7 
X  $10,300)  +  (0.95  X  136.7  x  $28,300))  and 
$1.2  million  at  the  5th  and  $4.3  million  at  the 
95th  percentile. 

ERS  estimated  the  value  of  statistical  life 
at  $4.8  million '  as  a  proxy  for  the  cost  of  one 
fatality.  Based  on  this  estimate,  the  annual 
human  health  beneHts  from  the 
implementation  of  the  final  rule  are  $134.9 
million  at  the  median  (the  $3.7  million  above 
plus  27  3  X  $4.8  million)  and  $44.0  million 
at  the  5th  percentile  and  $154.0  million  at 
the  95th  percentile. 


Given  the  limitations  in  data  and  the 
output  of  the  risk  assessment  dealing  only 
with  deli  meats  and  as  per  the  discussion 
found  earlier  concerning  the  estimates  of 
health  consequences,  FSIS  believes  that  this 
estimate  may  be  overstated  by  as  much  as  50 
percent.  If  so,  the  adjusted  annual  net 
benefits  then  become  $50.8  million,  $5.4 
million  and  $60.4  million  at  the  median,  5th 
and  95th  percentile  levels,  respectively 
(Table  25).  It  appears  that  a  downward 
adjustment  in  total  benefits  of  85  percent 
would  be  necessary  to  lower  net  benefits  to 
near  zero. 


Table  25.   Summary  of  Annual  Total  and  Net  Benefits 


Item 


Total  Benefits 


No 

adjustment 


Benefits 
reduced  50 

percent 


Benefits  at 

Breakeven 

(15%) 


$million 


Median 


rtE 


1  Td 


en 


5   percentile 


TIT 


95       percentile 


44  .0 


22.0 


154  .0 


77.0 


6.6 


23.1 


Net   Benefits 


Median 


TH 


5      percentile 


TH 


95^  percentile 


118.3 


50.8 


27.4 


5.4 


137.4 


60.4 


3.6 


-10.0 


6.5 


Net  benefits  hold  industry-wide  compliance  cost  of  this 
regulation  constant  at  $16.6  million. 


Compliance  With  Regulatory  Flexibility  Act 
of  1996 

The  Administrator  has  determined  that  for 
the  purposes  of  the  Regulatory  I^lexibilitv  Act 
(5  U.S.C.  601-612).  this  rule  will  have  a  " 
significant  economic  impact  on  a  substantial 
number  of  small  entities.  As  discussed  above, 
FSIS  estimates  that  the  Lm  sanitation 
coupled  with  FCS  verification  testing 
provisions  of  this  final  rule  may  result  in 
annual  costs  to  small  and  very  small 
producers  of  post-lethality  exposed  RTE 
MPPs  of  $12.5  and  $0.6  million,  respectively. 
These  establishments  incur  about  79  percent 
of  the  total  industry-wide  costs  of 
compliance  with  the  sanitation  coupled  with 
FCS  verification  testing  provisions  of  this 
final  rule. 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub.  L. 
104-12 Ij  requires,  among  other  things,  that 
for  each  rule  or  group  of  related  rules  for 
which  an  agency  is  required  to  prepare  a 
final  regulatory  flexibility  analysis  under 
section  604  of  title  5.  United  States  Code,  the 
agency  must  publish  one  or  more  guides  to 
'  assist  small  entities  in  complying  with  the 


rule,  and  must  designate  such  publications  ds 
"small  entity  compliance  guides".  The 
guides  must  explain  the  actions  a  small 
entity  is  required  to  take  to  comply  with  a 
rule  or  group  of  rules.  FSIS  is  developing 
guidance  to  assist  small  and  very  small 
establishments  in  fulfilling  their 
responsibilities  under  the  final  rule.  The 
guides  will  include  instructions  on  how 
establishments  that  produce  post-lethality 
exposed  RTE  MPPs  can  conduct  sanitation 
coupled  with  FCS  and  product  verification 
testing.  Establishments  that  wish  to  use  the 
guides  may  incorporate  their  features  into . 
their  HACCP  plans.  Sanitation  SOPs  or  other 
prerequisite  programs.  Because  FSIS  is 
basing  its  guidance  on  existing  research  and 
industry  practices  that  are  known  to  be 
effective,  the  Agency  also  will  consider  the 
processing  instructions  to  be  already 
Validated.  That  is,  an  establishment  may 
follow  the  guidance  without  contracting  for 
or  conducting  additional  validation  of  the 
content  of  the  materials. 

FSIS  is  examining  other  options  to 
minimize  the  fiotential  negative  economic 
effects  of  these  proposed  regulations  on  small 
businesses,  including  encouraging  research 


that  would  facilitate  validation  of  pathogen 
lethality  in  many  products,  especially  those 
produced  by  traditional  methods  by  small 
and  very  small  establishments. 

Types  of  Entities  and  Production  Affected 
by  the  Final  Regulations.  The  preliminary 
KlA  found  that  small  and  very  small- 
establishments  made  up  about  91  percent  of 
the  number  of  establishments  in  the  U.S.  RTE 
MPP  industry  and  were  expected  to  incur  up 
to  69  percent  of  the  cost  of  complying  with 
the  requirements  of  the  proposed  rule.  The 
FRIA  finds  that  small  and  very  small 
establishments  make  up  about  97  percent  of 
the  number  of  establishments  in  the  industry 
and  are  expected  to  incur  nearly  80  percent 
of  total  cost  impact  on  the  industry.  As  was 
also  stated  in  the  FRIA,  the  final  rule  only 
involves  that  part  of  the  original  proposal 
dealing  with  FCS  verification  testing  for  Lm 
or  indicator  organism  and  also  uses  a  more 
accurate  baseline  for  the  number  of 
establishments  affected  by  the  final  rule. 

An  important  note  to  consider  throughout 
this  analysis  is  that  much  of  the  projected 
impacts  originate  from  expected  movements 
of  establishments  from  one  establishment 
group  to  another.  As  was  stated  in  the 


«  Stephen  CrutchField,  "The  Benefits  of  Reducing 
Listeria  in  Ready  to  Eat  Products."  2001.  Presented 
at  public  meeting,  "Performance  Standards  for  the 
Production  of  processed  Meat  and  Poultry 


Products."  May  9-10.  2001.  FSIS-USDA 
Washington,  D.C.  Rolierts,  Tanya,  and  Robert 
Pinner.  Economic  Impact  of  Disease  Caused  by 
Listeria  monocytogenes."  In  Miller,  A|,  Smith  )L, 


and  .Somkiiti  GA.  (Eds.)  Foodborne  Listeriosis. 
Amsterdam,  the  Netherlands:  Elsevier  Science 
Publishing  Co.,  1990.  pp.  137-144. 
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preliminary  RIA,  "mandatory  Listeria  testing 
is  the  most  difficult  provision  in  the 
proposed  rule  to  analyze  because  of  the 
uncertainty  of  current  practices  and  how 
establishments  will  react  to  the  proposed 
rule.  Major  uncertainties  include:  the  degree 
to  which  firms  will  switch  to  a  Listeria- 
related  CCP  in  their  HACCP  plan,  the  degree 
to  which  firms  will  be  able  to  resolve  their 
Lis^eno-related  problems  if  they  present 
themselves,  and  the  degree  to  which  they 
must  increase  their  testing."  This  problem  is 
further  compounded  in  this  analysis  because 
the  final  rule  is  not  limited  to  whether 
establishments  either  elect  to  incorporate  a 
Lm-related  CCP  in  their  HACCP  plan  or  face 
mandatory  testing.  In  this  analysis,  it  is 
possible  for  establishments  to  address 
possible  Lm  contamination  in  their 
operations  through  a  variety  of  methods. 

A  large  share  of  the  cost  impact  is  on  small 
establishments,  which  are  expected  to  absorb 
nearly  75  percent  of  the  total  industry-wide 
cost  impact  (Tables  26  and  27).  These 
establishments  have  the  same  incentives  to 
move  to  new  post-pasteurization 
technologies  as  do  very  small  establishments, 
but  their  production  volumes  more  easily 
justify  the  associated  high  capital  and 
recurring  expenditures.  Very  small 
establishments  will  likely  have  to  increase 
sanitation  coupled  with  FCS  verification 
testing  to  comply  with  this  final  rule.  Large 
establishments  are  likely  to  complete  the 
process  of  adopting  new  technologies.  The 
expected  impacts  on  large,  small,  and  very 
small  establishments  are  discussed  below. 

Lai^  Establishments 

As  discussed  in  the  "Baseline"  section  of 
this  analysis,  most  (131  out  of  144  large 
establishments)  already  fall  into  either 
establishment  group  1,  2  or  3.  This  number 
is  expected  to  increase  by  5  establishments 
as  a  result  of  the  final  rule,  leaving  only  8 
establishments  in  the  establishment  group  4: 
those  establishments  required  to  conduct 
more  intense  sanitation  coupled  with  FCS  L. 
spp.  verification  testing  than  establishments 
producing  product  in- the  other  establishment 
groups.  Many  of  these  firms  already  employ 
post-pasteurization  technologies,  but  need 
them  validated  to  comply  with  the  final  rule. 
In  fact,  six  of  the  existing  establishments  in 
EG  1  and  four  of  the  establishments  from  EG 
2  already  employ  the  technology,  but  simply 
have  not  validated  their  processes.  It  is 
expected  that  total  validation  costs  will  run 
about  $749,000  in  first-year  costs  for  these 
establishments. 


The  remaining  establishments  are  likely  to 
have  high  enough  product  volume  levels  to 
justify  the  acquisition  of  new  post- 
pasteurization  technologies  and/or  to  alter 
'  product  formulations  and  packaging.  The 
remaining  eight  establishments  (seven  of  the 
10  establishments  from  EG  2  (or  10  percent 
of  the  establishments  in  EG  2  that  do  not 
apply  a  post-pasteurization  step));  and  one 
from  EG  4  (or  10  percent  of  the 
establishments  in  EG  4)  all  are  expected  to 
need  post-pasteurization  equipment  and  have 
their  processes  validated.  The  resulting  large 
initial  cost  outlays  plus  the  estimated 
recurring  annual  operating  costs  are  expected 
to  total  $14.3  million  in  first-year  costs.  This 
cost  represents  about  90  percent  of  all  the 
costs  that  are  expected  to  be  incurred  by  large 
establishments  as  a  result  of  this  final  rule. 
The  remaining  costs  are  incurred  by  those 
establishments  electing  to  add  an  inhibiting 
agent  or  process  in  their  production  or  to  a 
lesser  degree,  as  a  result  of  sanitation 
coupled  with  FCS  verification  testing  and 
possible  subsequent  actions  related  to  hold 
and  test  and  finding  remedies  to  possible 
persistent  Lm  contamination  problems. 

Small  Establishments  « 

It  is  estimated  that  there  are  1,276  small 
establishments  producing  RTE  MPPs.  FSIS 
estimates  that  108  small  establishments  will 
migrate  to  other  establishment  categories  as 
a  result  of  the  final  rule.  This  is  a  costly 
undertaking,  especially  for  those 
establishments  that  elect  to  migrate  into  EG 
1.  Due  to  the  high  cost  of  both  technologies 
(post-lethality  processing  and  adding  an 
agent  or  process  to  the  product)  and  because 
their  products  must  conform  to  both  process 
adjustments,  it  is  expected  that  only  31 
establishments  (or  10  percent  of  the  small 
establishments  that  were  formally  in  EG  4) 
migrate  to  EG  1  as  a  result  of  the  final  rule. 
All  movement  involves  the  purchase  and  use 
of  new  technology  which  is  expected  to  cost 
theseestablishments  over  $42  million.  About 
twice  the  number  of  establishments  that  is 
expected  to  migrate  to  EG  1  is  expected  to 
migrate  to  EG  2.  This  move  is  less  costly  and 
if  is  expected  that  more  RTE  MPPs  lead 
themselves  to  the  addition  of  an  inhibiting 
agent  or  process.  These  77  establishments  are 
expected  to  incur  $10.6  million  in  first-year, 
total  direct  and  recurring  costs.  All  of  the  108 
establishments  are  expected  to  migrate  from 
EG  4. 

Very  Small  Establishments 

It  is  estimated  that  there  are  3,556  ver\' 
small  establishments  producing  RTE  MPPs. 


The  preliminary  RIA  had  an  estimate  of  only 
524  establishments,  acknowledging  that  that 
estimate  severely  underestimated  the  true 
number  of  very  small  establishments.  Due  to 
the  combination  of  high  costs  and  technical 
difficulties  faced  by  very  small 
establishments,  FSIS  projects  that  no  very 
small  establishments  will  shift  into  a 
different  establishment  group.  Consequently, 
FSIS  does  not  expect  that  very  small 
establishments  will  incur  any  costs 
associated  with  the  adoption  of  post  lethality 
treatment  methods  or  by  incorporating  jm 
inhibiting  agent  or  process  in  their 
production.  Instead,  most  of  the  entire  cost 
impact  of  this  final  rule  on  very  small 
establishments  is  expected  to  originate  from 
sanitation  coupled  with  FCS  verification 
testing  and  the  possible  production 
adjustments  and  additional  handling  and 
storage  associated  with  increased  testing  and 
the  higher  likelihood  of  incurring  Listeria 
species  positive  FCS  test  results.  A  small 
amount  of  costs  are  expected  to  be  incurred 
by  those  very  small  establishments  that 
currently  employ  un-validated  post-lethality  . 
processing  technologies. 

Summary 

Small  establishments  make  up  26  percent 
of  the  establishments,  yet  are  expected  to 
incur  up  to  75  percent  of  the  aggregate  cost 
burden.  Much  of  these  expected  costs  are  in 
large  capital  expenditures  in  post  lethality 
processing  equipment  and  in  changing  their 
production  process  to  incorporate  Lm  growth 
inhibiting  agents  or  processes.  This  cost 
impact  would  be  reduced  to  the  extent  that 
these  cost  estimates  over-estimate  the  actual 
costs  of  acquiring  these  technologies  or  over- 
estimate the  establishment  movements.  It  is 
unlikely  that  actual  cost  impacts  would 
exceed  those  estimated  in  this  analysis.  Very 
small  establishments  make  up  71  percent  of 
the  number  of  establishments  in  the  industry 
and  yet  are  expected  to  incur  only  4  percent 
of  the  total  costs  of  this  final  rule.  This 
estimate  may  under-estimate  their  exposure 
to  cost  increases  related  to  FCS  testing.  Thus, 
it  is  unlikely  that  actual  cost  impacts  would 
be  lower  than  those  estimated  in  this 
analysis.  The  estimates  for  large 
establishments  are  highly  contingent  on  their 
movement  into  EGl  and  EG2.  To  the  degree 
that  actual  movements  into  these 
establishment  groups  occur,  the  estimates  in 
this  analysis  should  reflect  these  expected 
cost  outlays. 
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Table  26.  Potential  First-Year  Total  Direct  and  Recurring  Cost 
Impacts  Across  HACCP  Establishment  Size  Categories. 

Cost  Component 

• 

HACCP  Establishment  Size  Category 

L 

S 

VS 

Total  2/ 

$thousand 

PL  Validation 

749.0 

1,510.1 

385.7 

2,644.8 

PL  Installation 

14,351.3 

42,390.6 

0 

56,741.9 

Growth  Inhibitor 

521.7 

10,597.6 

0 

11,119.3 

FCS  testing 

0 

46.8 

127.5 

175.3 

Production 
Adjustments 

77.9 

238.7 

834.8 

1,151.4 

Handling  & 
Storage 

165.0 

489.6 

311.4 

966.0 

Total  Costs  Above 

15,865.6 

55,273.5 

1,659.5 

72,798.6 

Total  Costs  broken  into  one-time,  initial  year  costs  and  recurring 

costs. 

One-time, 
initial  year 

14,347.9 

49,919.9 

1,220.4 

65,488.2 

Recurring 

1,517.8 

5,353.6 

439.0 

7,310.4 

Table  27.   Estimated  Total  Cost  Impact  of  Final  Rule,  Annualized. 

Annualized  Cost   ^ 

10  year,  7 -percent 

HACCP  Estab. 

Lishment  Size  Category 

L 

S 

VS 

Total 

$thousand 

One-time  costs 

2,042.8 

7,107.5 

173.8 

9,324.0 

Recurring 

1,517.8 

5,353.6 

439.1 

7,310.4 

Total 

3,560.6 

12,461.1 

612.8 

16,634.5 

Percent 

Total  Costs 

21 

75 

4 

100 

Percent 

Establishments 

3 

26 

71       100 

[FR  Doc.  03-14173  Filed  6-5-03:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  36 

[Docket  No.  FAA-2003-15279:  Notice  No. 
03-09] 

RIN  2120-AH42 

Harmonization  of  Noise  Certification 
Standards  for  Propeller-Orlven  Small 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  The  FAA  proposes  to  amend 
two  technical  items  to  hannonize  them 
with  international  standards  and 
provide  uniform  noise  certification 
standards  for  airplanes  certificated  in 
the  United  States  and  Joint  Aviation 
Authorities  (JAA)  countries.  This  will 
help  to  simplify  airworthiness  approvals 
for  import  and  export  purposes.  The 
revisions  to  these  two  items  would 
apply  only  to  a  small  number  of  older- 
technology  airplanes. 

DATES:  Send  your  comments  by  July  7, 
2003. 

ADDRESSES:  Address  your  comments  to 
the  Docket  Management  System,  U.S. 
Department  of  Transportation,  Room 
Plaza  401,  400  Seventh  Street.  SW., 
Washington,  DC  20590-0001.  You  must 
identify  the  docket  nimiber  FAA-2003- 
15279  at  the  beginning  of  your 
comments,  and  you  should  send  two 
copies  of  your  comments.  If  you  wish  to 
receive  confirmation  that  FAA  received 
your  comments,  include  a  self- 
addressed,  stamped  postcard.  You  may 
also  send  comments  through  the 
Internet  to  http://dms.dot.gov.  You  may 
review  the  public  docket  containing 
comments  on  these  proposed 
regulations  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  is  on  the 
plaza  level  of  the  NASSIF  Building  at 
the  Department  of  Transportation  at  the 
address  in  this  section.  Also,  you  may 
review  public  dockets  on  the  Internet  at 
h  ftp :// dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mehmet  Marsan,  AEE-100,  Office  of 
Environment  and  Energy,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591,  telephone  (202) 
267-7703;  facsimile  (202)  267-5594. 

SUPPLEMENTARY  INFORMATION: 


Cominents  Invited 

The  FAA  invites  interested 
individuals  to  take  part  in  this 
rulemaking  by  sending  written 
comments,  data,  or. views.  We  also 
invite  comments  about  the  economic, 
environmental,  energy,  or  federalism 
impacts  that  might  result  from  adopting 
the  proposals  in  this  document.  The 
most  helpful  comments  reference  a 
specific  portion  of  the  proposal,  explain 
why  you  want  to  make  any 
recommended  change,  and  include 
supporting  data.  We  ask  that  you  send 
us  two  copies  of  your  written 
comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  persoimel 
about  this  proposed  rulemaking.  The 
docket  is  available  for  public  inspection 
before  and  after  the  comment  closing 
date.  If  you  wish  to  review  the  docket 
in  person,  go  to  the  address  in  the 
ADDRESSES  section  of  this  preamble 
between  9  a.m.  and  5  p.m..  Moinlay 
through  Friday,  except  Federal  holidays. 
You  may  also  review  the  docket  using 
the  Internet  at  the  web  address  in  the 
ADDRESSES  section. 

Before  acting  on  this  proposal,  we 
will  consider  all  comments  we  receive 
by  the  closing  date  for  comments.  We 
will  consider  comments  filed  late  if  it  is 
possible  to  do  so  without  incurring 
expense  or  delay.  We  may  change  this 
proposal  because  of  the  comments  we 
receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
proposal,  include  with  yeur  comments 
a  preaddressed,  stamped  postcard  on 
which  the  docket  number  appears.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  to  you. 

Availability  of  Rulemaking  Documents 

You  can  get  an  electronic  copy  using 
the  Internet  by: 

(1)  Searching  the  Department  of 
Transportation's  electronic  Docket 
Management  System  (DMS)  web  page 
[httpJ/dms.dot.gov/search); 

(2)  Visiting  the  Office  of  Rulemaking's 
web  page  at  http://www.faa.gov/avr/ 
armhome.htm;  or 

(3)  Accessing  the  Federal  Register's 
web  page  at  http://www.access.gpo.gov/ 
su_docs/aces/acesl  40.html. 

You  can  also  get  a  copy  by  sending  a 
request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
ARM-1,  800  Independence  Avenue  SW, 
Washington,  DC  20591,  or  by  calling 
(202)  267-9680.  Make  sure  to  identify 
the  docket  number,  or  notice  number  of 
this  rulemaking. 


Background 

Under  49  U.S.C.  44715,  the 
Administrator  of  the  FAA  is  directed  to 
prescribe  "standards  to  measure  aircraft 
noise  and  sonic  boom;  *  *  *  and 
regulations  to  control  and  abate  aircraft 
noise  and  sonic  boom."  Title  14.  part  36 
of  the  Code  of  Federal  Regulations  (CFR) 
contains  the  FAA's  noise  standards  and 
regulations  that  apply  to  the  issuance  of 
type  certificates  for  all  types  of  aircraft. 
The  standards  and  requirements  that 
apply  to  propeller-driven  small 
airplanes  and  propeller-driven 
commuter  category  airplanes  are  found 
in  §  36.501  and  Appendix  G  to  part  36. 
Appendix  G  addresses  takeoff  noise 
requirements  for  propeller-driven  small 
airplanes  and  propeller-driven 
conunuter  category  airplane  certification 
tests  conducted  on  or  after  December  22, 
1988.  The  FAA  added  this  appendix  to 
part  36  in  1988  to  require  takeoff  noise 
tests,  instead  of  the  level  flyover  test 
formerly  required  under  Appendix  F. 
for  airplanes  that  had  certification  tests 
completed  before  December  22, 1988.< 
Appendix  F  is  no  longer  used. 

On  October  13. 1999.  the  FAA 
published  a  final  rule  (64  FR  55598) 
amending  the  noise  certification 
standards  for  propeller-driven  small 
airplanes.  The  rule,  which  harmonized 
the  U.S.  noise  certification  regulations 
and  the  European  Joint  Aviation 
Requirements  for  propeller-driven  small 
airplanes,  is  based  on  the  joint  effort  of 
the  FAA.  the  JAA.  and  the  Aviation 
Rulemaking  Advisory  Committee. 
However,  two  technical  items,  which 
appear  in  Appendix  G  to  part  36,  were 
left  unharmonized  with  Aimex  16. 
Volume  1.  Chapter  10  of  the 
International  Civil  Aviation 
Organization  (ICAO)  because  we  were 
not  aware  of  the  possible  effect  on 
exported  older  airplanes.  These  older 
airplanes  predated  current  noise 
certification  requirements  or  have 
already  been  noise  certificated.  On  rare 
occasions,  these  airplanes  may  be 
required  to  perform  a  new  noise  test  if 
they  undergo  a  modification  that  could 
increase  their  noise  level. 

The  two  unharmonized  technical 
items  were  filed  with  the  ICAO.  The 
ICAO  includes  these  items  in  the 
national  variances  list  for  Annex  16, 
Volume  I.  These  differences  could  result 
in  foreign  regulators  conducting 
additional  reviews,  which  the  FAA  and 
U.S.  manufacturers  must  support,  of  any 
U.S.-made,  propeller-driven  small 
airplane  noise  certifications  when  the 
airplanes  are  exported.  In  practice,  the 
existence  of  these  differences  means 
that  all  aircraft  must  undergo  additional 
review  by  a  foreign  authority  since  it  is 
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not  clear  which  airplanes  encompass 
the  differences  in  their  noise 
certifications.  This  proposed  rule  would 
harmonize  the  two  technical  items  to 
eliminate  the  differences  and  the  need 
for  the  additional  reviews. 

The  two  unharmonized  items,  which 
are  the  subject  of  this  proposed  rule,  are 
as  follows: 

(1)  The  use  of  "maximum  continuous 
power"  during  the  second  segment  of 
the  noise  certification  test  flight  path  is 
allowed  under  current  section  G36.il  1. 
However,  the  "power"  definition  in 
Aimex  16,  Chapter  10.  section  10.5.2  for 
the  second  segment  is  defined  as 
"maximum  power".  Since  the 
"maximum  continuous  power"  is 
typically  lower  than  the  maximum  or 

.takeoff  power  described  in  ICAO.  the 
two  items  are  not  considered 
harmonized. 

(2)  For  fixed  pitch  type  propellers, 
current  section  G36.201  specifies  a 
simplified  data  correction  procedure  if 
the  engine  test  power  is  within  5 
percent  of  the  reference  power.  The 
ICAO  Annex  16.  Volume  1,  Chapter  10 
does  not  have  a  corresponding 
simplified  data  correction  procedure. 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  the  FAA's  policy  to 
comply  with  ICAO  Standards  and 
Recommended  Practices  to  the 
maximum  extent  practicable.  We 
propose  to  revise  the  two  unharmonized 
technical  items  in  Appendix  G  to  part 
36  to  make  them  the  same  as  ICAO 
Annex  16,  Volume  I,  Chapter  10, 
regarding  propeller-driven  small 
airplane  noise  certification  regulation. 
The  proposed  revisions  better  represent 
the  intent  of  the  original  noise 
certification  standards,  which  was  to 
certify  propeller-driven  small  airplanes 
at  takeoff  power.  This  proposed  rule 
would  complete  harmonization  between 
current  Appendix  G  to  part  36  of  14  CFR 
and  Annex  16. 

Section-by-Section  Analysis 

Appendix  G  To  Part  36— Takeoff  Noise 
Requirements  for  Propeller-Driven 
Small  Airplane  and  Propeller-Driven, 
Commuter  Category  Airplane 
Certification  Tests  on  or  After  December 
22,  1988 

Section  036.111     Fligh  t  Procedures 

Current  section  G36.111  allows  the 
use  of  maximum  continuous  power 
during  the  second  segment  of  the  flight 
path.  However,  the  power  definition  in 
Armex  16,  Chapter  10,  section  10.5.2  for 
the  second  segment  is  defined  as 
maximum  or  takeoff  power.  The 
maximum  continuous  power  described 
in  Appendix  G  is  typically  lowesr  than 


the  takeoff  power  and  is  applicable  only 
to  older  engines.  This  proposed  rule 
specifies  that  takeoff  power  must  be 
used  in  the  second  segment  of  the  flight 
profile  and  describes  a  method  to 
perform  the  test  if  the  test  airplane  is 
equipped  with  an  engine  that  can 
operate  at  takeoff  power  for  only  a  short 
time. 

The  FAA  conducted  an  informal 
survey  to  determine  whether  any  recent 
noise  certification  tests  have  been 
conducted  on  airplanes  equipped  with 
time-limited  engines.  The  FAA  found 
no  noise  measurements  of  airplanes 
with  old-technology  engines  that  may  be 
affected  by  this  proposal.  If  testing  were 
required  for  an  airplane,  which  was 
previously  noise  certificated  at 
maximum  continuous  power,  rather 
than  at  takeoff  power  as  proposed  in     * 
this  NPRM,  the  noise  levels  could  be 
slightly  highefr  or  lower,  depending  on 
the  height  gained  over  the  microphone 
by  operating  at  the  higher  engine  power. 
The  amount  of  height  gained  is  a 
function  of  the  performance  of  the 
particular  airplane.  The  noise  increase 
caused  by  the  engine  at  takeoff  power 
will  be  canceled  or  reduced  by  the 
height  gained  over  the  microphone 
since  the  sound  propagation  distance 
from  the  airplane  to  the  microphone 
increases  as  the  airplane  flies  higher. 
Hence,  the  soiuid  reaches  the   . 
microphone  at  a  lower  level. 

Section  036.201     Corrections  to  Test 
Results 

This  section  prescribes  that 
corrections  made  to  test  results  must 
account  for  the  effects  of  differences 
between  the  conditions  referenced  in 
the  prescribed  procedures  in  "Appendix 
G  and  the  actual  test  Conditions. 

Under  current  section  G36.201  (c)(1), 
helical  tip  Mach  number  and  power 
corrections  must  be  made  if  (1)  the 
propeller  is  a  variable  pitch  type,  or  (2) 
the  propeller  is  a  fixed  pitch  type  and 
the  actual  power  is  not  within  5  percent 
of  the  reference  power.  The  1999  rule 
change  includes  an  additional  helical 
tip  Mach  nimiber  correction  exception 
for  all  types  of  propellers  by  stating  that 
a  correction  is  not  necessary  if  the 
helical  tip  Mach  number  meets  criteria 
listed  in  current  section  G36.201(c)(2). 
This  proposal  (1)  removes  the  exception 
provided  for  fixed  pitch  propellers  if  the 
test  power  is  within  5  percent  of  the 
reference  power  and  (2)  requires  helical 
tip  Mach  number  and  power  corrections 
for  all  types  of  propellers,  depending  on 
which  criteria  of  current  section 
G36.201  (c)(2)  are  being  used. 

Fixed  pitch  propellers  rotate  at  less 
than  their  maximum  speed  during 
takeoff  because  the  pitch  angle  caimot 


be  adjusted  to  match  the  loading  on  the 
propeller  blade.  As  the  propeller  slows 
down,  the  dominant  noise  generation 
shifts  from  the  propeller  to  the  engine 
exhaust.  The  lack  of  a  correction 
exception  for  slower  rotating  propellers 
is  provided  not  just  as  a  simplification 
to  the  procedure,  but  to  avoid  correcting 
the  engine  noise  using  the  propeller    , 
speed.  Current  section  G36. 201(c)(2) 
provides  either  no  correction  exception 
or  a  small  correction  for  slow  rotating 
propellers,  if  the  test  power  is  not 
within  5  percent  of  the  reference  power. 
These  requirements  coincide  with  the 
exception  in  section  G36.201(c)(l)(ii) 
proposed  to  be  removed  in  this  NPRM. 
Accordingly,  the  proposed  change  is  not 
expected  to  affect  test  results. 

Economic  Evaluation 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First.  Executive 
Order  12866  directs  that  each  Federal 
agency  must  propose  or  adopt  a       — 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Third,  the  Trade 
Agreements  Act  (19  U.S.C.  2531-2533) 
prohibits  agencies  from  setting 
standards  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  In  developing  U.S. 
standards,  this  Trade  Act  requires 
agencies  to  consider  international 
standards  and.  where  appropriate,  make 
them  the  basis  of  U.S.  standards.  Fourth, 
the  Unfunded  Mandates  Reform  Act  of 
1995  requires  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits, 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  annually  (adjusted 
for  inflation). 

However,  for  regulations  with  an 
expected  minimal  impact,  the  above- 
specified  analyses  are  not  required.  The 
Department  of  Transportation  Order 
DOT  2100.5  prescribes  policies  and 
procedures  for  simplification,  analysis, 
and  review  of  regulations.  If  it  is 
determined  that  the  expected  impact  is 
so  minimal  that  the  proposal  does  not 
warrant  a  full  evaluation,  a  statement  to 
that  effect  and  the  basis  for  it  are 
included  in  proposed  regulation. 

This  proposed  rule  would  revise  two 
technical  items,  which  are  the  only 
remaining  unharmonized  items  between 
part  36  Appendix  G  and  the  ICAO 
Annex  16,  Volume  I,  Chapter  10, 
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regarding  the  noise  certification  of  small 
propeller-driven  airplanes.  The  FAA  has 
determined  that  the  expected  cost 
impact  would  be  minimal  because  these 
two  items  affect  only  airplanes  with 
older  technology  engines,  that  are  not 
required  to  undergo  new  noise 
certification  or  are  already  noise 
certificated.  On  rare  occasions,  these 
airplanes  may  be  required  to  perform  a 
new  noise  test  if  they  go  through  a 
modification  that  may  increase  their 
noise  leveL  As  a  result,  the  FAA  does 
not  foresee  any  circumstances  in  which 
these  older  airplanes  would  need  to  re- 
certify for  noise. 

The  two  unharmonized  technical 
items  were  filed  with  the  ICAO.  The 
ICAO  includes  these  items  in  the 
national  variances  list  for  Annex  16, 
Volume  I.  These  differences  could  result 
in  foreign  regulators  conducting 
additional  reviews,  which  the  FAA  and 
U.S.  manufacturers  must  support,  of  any 
U.S. -made,  propeller-driven  small 
airplane  noise  certifications  when  the 
airplanes  are  exported.  In  practice,  only 
a  small  number  of  the  exported 
airplanes  might  encompass  the  two 
unharmonized  items  in  their  noise 
certifications. 

The  FAA  has  determined  that  this 
proposed  rule  would  increase  the 
harmonization  of  the  U.S.  Federal 
regulations  with  the  ICAO  Standards 
and  Recommended  Practices  and  would 
impose,  at  most,  negligible  costs.    . 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
directs  the  FAA  to  fit  regulatory 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  iurisdictions  subject  to 
the  regulation.  We  are  required  to 
determine  whether  a  proposed  or  final 
action  will  have  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities"  as  they  are  defined  in  the  Act. 
If  we  find  that  the  action  will  have  a 
significant  impact,  we  must  do  a 
"regulatory  flexibility  analysis". 

Because  of  the  minimal  cost  impact  of 
this  proposed  rule,  the  FAA  has- 
deterfnined  that  it  would,  at  most, 
impose  negligible  costs  on  small  aircraft 
manufacturers.  Therefore,  the  FAA 
certifies  that  this  proposal  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
establishing  any  standards  or  engaging 
in  related  activities  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States. 
Legitimate  domestic  objectives,  such  as 


safety,  are  not  considered  unnecessary 
obstacles.  The  statute  also  requires 
consitleration  of  international  standards 
and,  where  appropriate,  that  they  be  the 
basis  for  U.S.  standards.  This  proposed 
rule  is  a  direct  action  to  respond  to 
these  statutory  requirements. 

In  addition,  the  FAA  has  determined 
that  this  proposed  rule  would  generate 
cost  savings  for  foreign  regulator^  in  the 
form  of  reductions  in  their 
administrative  expenses.  Their 
administrative  expenses  may  be  reduced 
because  a  review  of  the  U.S.  propeller- 
driven  small  airplane  noise 
certifications  for  exported  airplanes  will 
no  longer  be  necessary. 

Unfunded  Mandates  Assessment 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act)  is  intended,  among 
other  things,  to  curb  the  practice  of 
imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 
Title  II  of  the  Act  requires  each  Federal 
agency  to  prepare  a  written  statement 
assessing  the  effects  of  any  Federal 
mandate  in  a  proposed  or  final  agency 
rule  that  may  result-in  an  expenditure 
of  $100  million  or  more  [adjusted 
aimually  for  inflation)  in  any  one  year 
by  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  by  the  private  sector; 
such  a  mandate  is  deemed  to  be  a 
"significant  regulatory  action". 

This  NPRM  does  not  contain  such  a 
mandate.  The  requirements  of  Title  II  of 
the  Act,  therefore,  do  not  apply. 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  proposed 
rule  under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  We 
determined  that  this  action  would  not 
have  a  substantial,  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  and  therefore 
would  not  have  federalism  implications. 

Plain  English 

Executive  Order  12866  (58  FR  51735, 
Oct.  4,  1993)  requires  each  agency  to 
write  regulations  that  are  simple  and 
easy  to  understand.  We  invite  your 
comments  on  how  to  make  these 
proposed  regulations  easier  to 
understand,  including  answers  to 
questions  such  as  the  following: 

•  Are  the  requirements  in  the 
proposed  regulations  clearly  stated? 

•  Do  the  proposed  regulations  contain 
unnecessary  technical  language  or 
jargon  that  interferes  with  their  clarity? 

•  Would  the  regulations  be  easier  to 
understand  if  they  were  divided  into 
more  (but  shorter)  sections? 


•  Is  the  description  in  the  preamble 
helpful  in  understanding  the  proposed 
regulations? 

Please  send  your  comments  to  the 
address  specified  in  the  ADDRESSES 
section. 

Environmental  Analysis 

FAA  Order  1 050. 1 D  defines  FAA 
actions  that  may  be  categorically 
excluded  frt>m  preparation  of  a  National 
Environmental  Policy  Act 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050.  ID, 
appendix  4,  paragraph  4(j),  this 
proposed  rulemaking  action  qualifies  for 
a  categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  the  notice  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA),  Public  Law  94-163,  as  amended 
(42  U.S.C.  6362)  and  FAA  Order  1053.1. 
We  have  determined  that  the  notice  is 
not  a  major  regulatory  action  under  the  . 
provisions  of  the  EPCA. 

List  of  Subiects  in  14  CFR  Part  36 

Aircraft,  Noise  control. 
The  Proposed  Amendments 

In  consideration  of  the  foregoing  the 
Federal  Aviation  Administration 
proposes  to  amend  Chapter  I  of  Title  14 
Code  of  Federal  Regulations  as  follows: 

PART  36— NOISE  STANDARDS: 
AIRCRAFT  TYPE  AND 
AIRWORTHINESS  CERTIRCATION 

1.  The  authority  citation  for  part  36 
continues  to  read  as  follows: 

Authority.  42  U.S.C.  4321  et  seq.  49  U.S.C. 
106(g),  40113.  44701-44702,  44704,  44715, 
sec.  305,  Pub.  L.  96-193.  94  Stat.  50.  57;  E.O. 
11514,  35  FR  4247,  3  CFR,  1966-1970  Comp., 
p.  902. 

2.  Revise  section  G36.111(c)(2)(iv)  of 
Appendix  G  to  redd  as  follows: 

Appendix  G  to  Part  36 — Takeoff  Noise 
Requirements  for  Propeller-Driven 
Small  Airplane  and  Ihtipeller-Driven, 
Commuter  Category  Airplane 
Certification  Tests  on  or  After 
December  22, 1988  , 

Sec.  C36. 1 1 1     Flight  Procedures. 

•  •  •  •         * 

(c)*  •  * 

(2)*   *   • 
'  (iv)  For  airplanes  equipped  with  fixed 
pitch  propellers,  takeoff  power  must  be 
maintained  throughout  the  second  segment. 
For  airplanes  equipped  with  variable  pitch  or 
constant  speed  propellers,  takeoff  power  and 
rpm  must  be  maintained  throughout  the 
second  segment.  If  airworthiness  limitations 
do  not  allow  the  application  of  takeoff  power 
and  rpm  up  to  the  reference  point,  then 
,  takeoff  power  and  rpm  must  be  maintained 
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for  as  long  as  is  permitted  by  such 
limitations;  thereafter,  maximum  continuous 
power  and  rpm  must  be  maintained. 
Maximum  time  allowed  at  takeoff  power 
under  the  airworthiness  standards  must  be 
used  in  the  second  segment  The  reference 
height  must  be  calculated  assuming  climb 
gradients  appropriate  to  each  power  setting 
used. 

3.  In  G36.201  of  Appendix  G,  revise 
paragraph  (c)  as  follows: 


Sec.  G36.201    Corrections  to  Test  Results 

*         *         *         *         * 

(c)  No  corrections  for  helical  tip  Mach 
nunaber  variation  need  to  be  made  if  the 
propeller  helical  tip  Mach  number  is: 

(1)  At  or  below  0.70  and  the  test  helical  tip 
Mach  Number  is  within  0.014  of  the 
reference  helical  tip  Mach  number. 

(2)  Above  0.70  and  at  or  below  0.80  and 
the  test  helical  tip  Mach  number  is  within 
0.007  of  the  reference  helical  tip  Mach 
number. 

(3)  Above  0.80  and  the  test  helical  tip 
Mach  number  is  within  0.005  of  the  reference 


helical  tip  Mach  number.  For  mechanical 
tachometers,  if  the  helical  tip  Mach  number 
is  above  0.8  and  the  test  helical  tip  Mach 
number  is  within  0.008  of  the  reference 
helical  tip  Mach  numtier. 
*         •         •         *         »        -       ^ 

Issued  in  Washington,  E)C  on  June  2,  2003. 
Cari  E.  Burieson, 

Director.  Office  of  Environment  and  Energy. 
[FR  Doc.  03-14310  Filed  6-5-03;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inciusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RUI^S  GOING  INTO 
EFFECT  JUNE  6,  2003 

COMMERCE  DEPARTMENT 
Industry  and  Security 
Bureau 

Designated  terrorists:  control 
imposition  and  expansion; 
published  6-6-03 

COMMERCE  DEPARTMENT 
ttotional  Institute  of 
Standards  artd  Technology 
National  Construction  Safety 

Team  Act;  implementation; 

put>lished  5-7-03 

ENVIRONMENTAL 

PROTECTION  AGENCY     - 

Air  quality  implenoentation 

>  plans;  approval  and 
promulgation:  various 
States:  air  quality  planning 
purposes;  designation  of 
areas: 

Califonnia;  put>lished  5-7-03 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Pennsylvania;  published  4-7- 

03 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Pesticide  tolerance 

processing  fees;  annual 

adjustment:  published  5-7- 

03 

Thymol  and  eucalyptus  oil; 
published  6-6-03 

GENERAL  ACCOUNTING 
OFFICE 

Public  availability  of  General 
Accounting  Office  records; 
published  6-6-03 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Acepromazine  maleate 
injection;  put>)ished  6-6-03 
hiuman  drugs: 
Ingrown  toenail  relief 
products  (OTC);  published 
5-7-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 


Boeing;  published  5-2-03 
TREASURY  DEPARTMENT 
Foreign  Assets  Control 

omc« 

Global  terrorism;  sanctions 

regulations;  published  6-6-03 
TREASURY  DEPARTMENT 
Internal  Revenue  Service    ' 

Procedure  and  administration: 
Agriculture  Department; 
return  information 
disclosure;  published  6-6- 
03 

RULES  GOING  INTO 
EFFECT  JUNE  7,  2003 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Lake  Michigan — 
Chicago,  IL;  safety  zone; 
published  5-20-03 
WHIamette  River,  Porfland. 
OR;  safety  zone; 
published  5-6-03 
Regattas  and  marine  parades: 
Harvard- Yale  Regatta; 
published  5-14-03 

RULES  GOING  INTO 
EFFECT  JUNE  8,  2003 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Regattas  and  marine  parades: 
Chesapeake  Bay  Bridges 
Swim  Races;  published  5- 
20-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Nectarines  and  peaches 
grown  in — 

CaHfomia;  comments  due  by 
6-9-03;  published  4-9-03 
[FR  03-08650] 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Onions  (sweet)  grown  in — 
Washington  and  Oregon; 
comments  due  by  6-9-03; 
published  4-9-03  [FR  03- 
08648] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Animal  welfare: 


Medical  records 
maintenance;  comments 
due  by  6-10-03;  published 
4-11-03  (FR  03-08928] 
Vimses,  serums,  toxins,  etc.: 

Veterinary  biological 
products;  actions  by 
Hcensees  and  permitees 
to  stop  preparation, 
distrit)ution,  sale,  etc.; 
comments  due  by  6-9-03; 
published  4-9-03  [FR  03- 
08599] 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 
Special  programs: 
Fann  Security  and  Rural 
Investment  Act  of  2002; 
implementation — 
Loan  eligitNllty  provisions; 
comments  due  by  6-9- 
03;  published  4-9-03 
[FR  03-08646] 
Minor  Program  loans; 
comments  due  by  6-9-03; 
published  4-9-03  [FR  03- 
08597] 

AGRICULTURE 
DEPARTMENT 

Rural  Business-Cooperative 
Service 

Program  regulations: 
Farm  Security  and  Rural 
Investment  Act  of  2002; 
implementation — 

Loan  eligibility  provisions; 
comments  due  by  6-9- 
03;  put}lished  4-9-03 
[FR  03-08646] 
Minor  Program  loans; 

comments  due  by  6-9-03; 

published  4-9-03  [FR  03- 

08597] 

AGRICULTURE 

DEPARTMENT 

Rural  Housing  Service 

Program  regulations: 
Farni  Security  and  Rural 
Investment  Act  of  2002; 
implementatior>— 

.    Loan  eligibility  provisions; 
comments  due  by  6-9- 
03;  published  4-9-03 
[FR  03-08646] 
Minor  Program  loans; 
comments  due  by  6-9-03; 
published  4-9-03  [FR  03- 
08597] 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Program  regulations: 
Farm  Security  and  Rural 
Investment  Act  of  2002; 
implementation — 

Loan  eligibility  provisions; 
comments  due  by  6-9- 
03;  published  4-9-03 
[FR  03-08646] 


Minor  Program  k>ans; 
comments  due  by  6-9-03; 
published  4-9-03  [FR  03- 
08597] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Northeastern  United  States 

fisfieries — 

Northeast  multispecies; 
comments  due  t>y  6-10- 
03;  published  5-23-03 
[FR  03-13013] 
West  Coast  States  and 

Western  Pacific 

fisheries — 

Pacifk:  Coast  groundfisfif 
comments  due  by  6-13- 
03:  put>llshed  5-16-03 
[FR  03-12315] 

DEFENSE  DEPARTMENT 

Acquisitkyi  regulatkms: 
Tangible  item  marking  and 
valuing;  contractor 
possesskxi  of  govemment 
property;  comments  due 
by  6-9-03;  published  5-12- 
03  [FR  03-11726] 

ENERGY  DEPARTMENT 

Polygraph  Examinatkm 
Regulations; 

counterintelllgerKe  polygraph 
program;  comments  due  by 
6-13-03;  published  4-14-03 
[FR  03-09009] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutkm  control: 
Federal  operating  permit 
programs — 

Califomia  agricultural 
sources;  fee  payment 
deadlines;  comments 
due  by  6-12-03; 
published  5-13-03  [FR    - 
03-11910] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutkHi  control:  .-^ 

Federal  operating  permit 
programs — 
Califomia  agricultural 
sources;  fee  payment 
deadlines;  comments 
due  by  6-12-03; 
published  5-13-03  [FR 
03-11911} 
Air  pollution;  standards  of 
performance  for  new 
statk>nary  sources: 
Statkjnary  gas  turbines; 
comments  due  by  6-13- 
03;  published  5-28-03  [FR 
03-13416] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgatKtn;  State  plans 
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for  designated  facilities  and 
pollutants: 

Mississippi;  comments  due 
by  6-11-03;  put)lished  5- 
12-03  (FR  03-11751] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Mississippi;  comments  due 
by  6-11-03;  published  5- 
12-03  (FR  03-11752) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Illinois:  comments  due  t>y  6- 
12-03;  published  5-13-03 
[FR  03-11749) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Illinois;  comnrfents  due  by  6- 
12-03;  published  5-13-03 
[FR  03-11750] 
Hazardous  wastes: 
Identification  and  listing — 

Hazardous  waste 
mixtures:  wastewater 
treatment  exemptions 
(headworks 

exemptions);  comments 
due  by  6-9-03; 
published  4-8-03  [FR 
03-08154] 

Solid  wastes: 
Project  XL  (excellence  and 
Leadership)  program;  site- 
specific  projects — 
Anne  Arundel  County 
Millersville  Landfill, 
Severn,  MD;  comments 
due  by  6-12-03; 
published  5-13-03  (FR 
03-11909) 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumption: 
Current  good  manufacturing 
practice — 

Dietary  supplements  and 
dietary  supplement 
ingredients;  comments 
due  by  6-11-03; 
published  3-13-03  [FR 
03-05401] 
Human  drugs  and  biological 
products: 
Bar  code  label 
requirements;  comments 
due  by  6-12-03;  published 
3-14-03  [FR  03-05205) 


HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Quarantine.  Inspection,  and 
licensing: 

Communicable  diseases 
control — 

Quarantine  of  persons 
believed  to  be  infected 
with  communicable 
diseases;  comments 
due  by  6-9-03; 
published  4-10-03  [FR 
03-08736] 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

ArKhorage  regulations  and 
ports  and  waterways  safety: 
Lake  Michigan — 
Chk:ago.  IL;  safety  zone; 
comments  due  t)y  6-10- 
03;  published  5-20-03 
[FR  03-12494] 
Boating  safety: 
Regulatory  review;  impact 
on  small  entities; 
comnrwnts  due  by  6-12- 
03;  published  2-12-03  (FR 
03-03461) 
Drawbridge  operations: 
Floridar  comments  due  by 
6-9-03;  published  4-10-03 
[FR  03-08690) 
Ports  and  waterways  safety: 
Chesapeake  Bay,  MD:  Cove 
Point  Liquefied  Natural 
Gas  Terminal;  safety  and 
security  zorie;  comments 
due  by  6-12-03;  published 
5-15-03  [FR  03-12050) 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Port  Everglades  Harbor, 
Fori  Lauderdale.  FL; 
regulated  navigation  area; 
comments  due  by  6-12- 
03;  published  5-13-03  [FR 
03-11811] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Publk;  and  Indian  housing: 
Publk:  housing  assessment 
system;  changes; 
comments  due  by  6-8-03; 
published  4-4-03  [FR  03- 
08175) 
LABOR  DEPARTMENT 
Employment  and  Training 
Administration 
Senior  Community  Servk:e 
Employment  Program; 
comnrrents  due  by  6-12-03; 
published  4-28-03  (FR  03- 
09579] 
PERSONNEL  MANAGEMENT 
OFFICE 

Group  life  insurance;  Federal 
empk>yees: 


Premium  rates  and  age 
bands;  comments  due  by 
6-9-03:  published  4-9-03 
[FR  03-08610] 

TRANSPORTATION 
DEPARTMENT 

Computer  reservatkni  systems, 
carrier-owned: 
General  polk:y  statements; 

comments  due  by  6-9-03; 

published  5-9-03  [FR  03- 

11634) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
AeroSpace  Technologies  of 

Australia  Pty  Ltd.; 

comments  due  by  6-9-03; 

published  4-29-03  [FR  03- 

10516) 
Boeing;  comments  due  t>y 

6-9-03;  published  4-24-03 

[FR  03-10117] 
EXTRA  Flugzeugbau  GmbH; 

comments  due  by  6-9-03; 

published  5-2-03  [FR  03- 

10846] 
Lockheed;  comments  due 

by  6-13-03;  published  4- 

29-03  [FR  03-10513) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  D  and  Class  E 
airspace;  comments  due  t>y 
6-10-03;  published  5-5-03 
[FR  03-11030) 

Class  E  airspace;  comments 
due  by  6-10-03;  published 
5-5-03  [FR  03-11034] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  6-10-03;  published 
5-5-03  [FR  03-11031) 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Class  E  airspace;  comments 
due  by  6-10-03;  published 
5-5-03  [FR  03-11029] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Class  E  airspace;  comments 
due  by  6-10-03;  published 
5-19-03  [FR  03-12378) 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration  . 
Hazardous  materials: 
Hazardous  materials 
transportation — 


Cargo  tank  motor  vehk:les 
transporting  flammat)le 
liquids;  external  product 
piping;  safety 
requirements;  comments 
due  by  6-10-03; 
published  2-10^3  [FR 
03-03262] 

TRANSPORTATION 
DEPARTMENT 

Saint  Lawrence  Seaway 
Development  Corporation 

Seaway  regulations  and  rules: 
Stem  anchors  and 
navigation  underway; 
comments  due  by  6-12- 
03;  published  5-.13-03  [FR 
03-11895) 

TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 

Practice  and  procedure: 
Rate  challenges;  expedited 
resolutkjn  under  stand- 
atone  cost  methodok)gy; 
comments  due  by  6-9-03; 
published  4-9-03  [FR  03- 
08645] 

TREASURY  DEPARTMENT 

Comptroller  of  the  Currency 

Corporate  activities: 

Electronic  filings  by  national 
banks;  comments  due  by 
6-13-03;  published  4-14- 
03  [FR  03-08995) 

TREASURY  DEPARTMENT 
Intemal  Revenue  Service 

Income  taxes: 
Stock  dispositions; 
suspension  of  tosses; 
comments  due  by  6-12- 
03:  published  3-14-03  [FR 
03-06118] 

TREASURY  DEPARTMENT     ' 

Currency  and  foreign 
transacttons;  financial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act; 
iniplementation — 
Anti-money  laundering 
program  for  persons 
involved  In  real  estate 
closings  and 
settlements;  comments 
due  by  6-9-03; 
published  4-10-03  [FR 
03-08688] 


LIST  OF  PUBLIC  LAWS 

This  Is  a  continuing  list  of 
pubUc  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  In  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  Is  also 
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available  online  at  htip:// 

www.nara.gov/fedreg/ 

plawcurr.html. 

The  text  of  laws  is  ndt 
published  In  the  Federal 
Register  tHJt  may  be  ordered 
in  "slip  law"  (Individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone.  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 


nara005.html.  Some  laws  may 
not  yet  be  available. 

S.  243/P.L.  108-28 

Conceming  participation  of 
Taiwan  In  the  Worid  Health 
Organization.  (May  29,  2003; 
117  Stat.  769) 
S.  33(VP.L.  108-29 
Veterans'  Memorial 
Preservation  and  Recognition 
Act  of  2003  (May  29.  2003; 
117  Stat.  772) 

S.  870/P.L.  108-30 

To  amend  the  Richard  B. 
Rbssell  National  School  Lunch 


Act  to  extend  the  availability 
of  funds  to  cany  out  the  fruit 
and  vegetable  pilot  program. 
(May  29,  2003;  117  Stat.  774) 
Last  List  May  30,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  Is  a  free  "electronic  mail 
notification  servtoe  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 


listserv.gsa.gov/archives/ 
put>laws-l.html 

Note:  This  sen/ice  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


INFOHMATION  about  the  SUMIIINTCNOENT  of  DOCUMENTS'  SUSSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
pnccs  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
'  the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
bdbre  llic  sbown  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  tlic  sfaowa  date. 


:  AEB   SMITH2i2J 

:  JOHN    SMITH 

;  212  MAIN  STREET 

;  FORESTVILLE  MD  20704 


/•• 

DEC97  R  I 


ftFRno    SMITH212J 
JOHN    SMITH 
212    MAIN    STREET 
FORESTVILLE   MD   20704 


DEC97R1 


)•••••••■«•••••••••••••••••••••••••••••••••**•****** 


To  be  sure  that  your  service' continues  without  interruption,  please  return  your  renewal  notice  prompdy. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  26402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief.  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  aixMit  your  subscripUon  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents.  Attn:  Chief,  Mail  List  Branch.  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscriptioD:  Please  use  the  order  form  provided  below. 


Ordw  PmcMalng  Cod* 

*5468 


Superintendent  of  Documents  Subscription  Order  Form 


Cturgt  your  onhr. 


I    I  YErtS,  enter  my  subscription<s)  as  follows: 


It't  Em»y!  .^saB  i 
To  fax  your  orders  (202)  512-2250 
Pbooe  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $764  each  per  year. 

subscnpcions  to  Federal  Repster,  daily  only  (FRDO),  at  $699  each  per  year. 


The  total  cost  of  my  cider  is  $ 

Iniemational  customers  please  add  2S%. 


.  Price  inclndcs  regolar  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  penonal  name 


(PIcaac  type  or  prim) 


Additional  addresa/itlentioB  bne 


Street  addreis 


City.  StMc.  ZIP  code 


Please  Clioase  Method  of  Payment: 

I    I  Check  PayaWe  to  the  Superintendent  of  Documents 
□  GPO  Deposit  Account        I    I    I    I    I    I    I    l-R 
ri  VISA       n  MasteiCard  Account 

I  I  I  I  I  I  I  I  M  I  I  I  I  I  1  I  rm 

Thank  you  fw 
your  order! 


(Credit  card  expintion  date) 


Daytiaie  phone  including  area  code 


l>uichase  order  number  (opaooal) 
Mayt—lBjiiM 


VIS     NO 
>ai*  !■  m  ililili  l»  aa»r  — fcw?     fl  V~\ 


Anllionziag  signature  " 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954.  PJtLshurBh.  PA  lS:>Sn-7QS4 


Public  Laws 


106th  Congress 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  serviceincludes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  108th  Congress. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara1/nara005.html 


Superintendent  of  Documents  Subscriptions  Order  Form 

I I   llifiS,  enter  my  subscription(s)  as  follows: 


Odar  ProcMting  Coda: 


Charg»yoword»r. 
Its  Ewy/t 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  I08th  Congress  for  $285  per  subscription. 


The  total  cost  of  my  order  is  $   

Internationa]  customers  please  add  25%. 


Price  includes  regular  dmnestk  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


Street  address 


LH  VISA       O  MasterCaixl  Account 


-n 


City,  Sute,  ZIP  code 


Daytime  phone  including  area  code 


:    IE 

nz 

(Credit  card  expiration  date) 

1  1 

Thank  you  fm- 

your  order! 

Piuchase  order  number  (optional) 
Mayi 


YES  NO 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsbuiih,  PA  15250-7954 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  sut)scription,  ttie  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comphsing  cipproximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  t>asis,  is  published  in  24x 
microfiche  format  and  tt)e  current 
•  year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register 

One  year:  $264.00 
Six  months:  $132.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $298.00 


Superintendent  of  Documents  Subscription  Order  Form 


OrdM  PreoHwig  Cod* 

•5419 


Charge  your  order. 
It's  Easy! 
LJ  YES.  enter  the  following  indicated  subscription  in  24x  microfiche  format:  Jq  fg^  your  orders  (202)  512-2250 

^  ^  ,^^^      .  Phone  your  orders  (202)  512-1800 
Federal  Register  (MFFK)                          D  Oik  year  at  $264  each 

a  Six  months  at  $132.00 

Code  of  Federal  Regulations  (CFRM7)       D  One  year  at  $298  each 


The  total  cost  of  my  order  is  S 

International  customers  please  add  25'*. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  lo  change. 


Company  or  personal  name 


(Pleu.M:  lypc  or  print) 


AikJitiomil  addivsN/atlcniion  line 


.Sircct  address  ' 


City.  Suie.  ZIP  ccxlc 


Duytimc  phone  including  area  code 


Puahase  order  numher  lopiional) 

YF-S     NO 

May  w«  imke  >'Oiir  nune/iiddnw  a\iiilable  lo  oUwr  maikn?      | |   | | 


Please  Choose  Method  of  Payment: 

I     I  Check  Payable  to  the  Superintendent  of  Documents 
I     I  GPO  Deposit  Account 


-D 


I     I  VISA       n  MasterCard  Account 


(Credit  card  expiration  date) 


3 

Thank  you  for 
your  order! 


Authorizing 'signaliue  "^ 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  .171954,  Pittsburgh.  PA  15250-7954 


A^r^  ^,    ^W 


Public  Papers 
ofthe 
Presidents 
oftiie 
United  States 

ll^lliam  J.  Clinton 

1M9 

(Book  I) $51.00 

1993 

(Book  II) -.  .$51.00 

1994 

(Book  I) $56.00 

1994 

(Book  n) , $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  H) 465.00 

1996 

(Book  I) $66.00 

1996 

(Book  n) $72.00 

1997 

(Book  I) $69.00 

1997 

(Book  n) $78.00 

1998 

(Book  I) $74.00 

1998 

(Book  II) $75.00 

1999 

(Book  I) $71.00 

1999 

(Book  U) $75.00 

2000-2001 

(Book  I) $68.50 

2000-2001 

(Book  II) $63.00 

2000-2001 

(Book  m)  $75.00  . 

Published  by  the  Office  ofthe  Federal  Regista, 
National  Archives  and  Recofxls  Adniinistration 

Mail  Older  to: 

Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  ci««  mk) 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

'      Voice:  (202)  5 12-1530  (7  a.m.  to  5  p.m.  Eastern  time). 
Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 
Internet  E-Mail:  gpoaccess@gpo.gov 
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The  FEDERAL  REGISTER  is  published  daily.  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records  Administration. 
Washington.  DC  20408.  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15]  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Do<:uments.  U.S.  Government  Printing  Office.  Washington.  DC 
20402  is  the  exclusive  distributor  of  the  official  edition. 
The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proi:lamations  and 
Executive  Orders,  Federal  agency  dotuments  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the  . 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests"  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspe<;tion.  see  http:// 
www.archives.gov/federal     register/. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
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It  is  also  available  online  at  no  charge  as  one  of  the  databases 
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Rules  and  Regulations 
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Monday.  June  9.  200.3 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  i<eyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  457 
RIN  0563-AB63 

Common  Crop  Insurance  Regulations; 
Small  Grains  Crop  Insurance 
Provisions  and  Wheat  Crop  Insurance 
Winter  Coverage  Endorsement 

AGENCY:  Federal  Crop  Insurance 
Corporatiori,  USDA. 

ACTION:  Final  rule. 


SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  finalizes 
amendments  to  the  Small  Grains  Crop 
Insurance  Provisions  and  the  Wheat 
Crop  Insurance  Winter  Coverage 
Endorsement.  The  intended  effects  of 
this  action  are  to  add  provisions  for  the 
insurance  of  Khorasan  and  buckwheat, 
include  additional  insurance  benefits, 
clarify  existing  policy  provisions  to 
better  meet  the  needs  of  the  insured, 
improve  actuarial  soundness,  and 
restrict  the  effect  of  the  current  Small 
Grains  Crop  Insurance  Provisions  and 
the  Wheat  Crop  Insurance  Winter 
Coverage  Endorsement  to  the  2003  and 
prior  crop  years. 

EFFECTIVE  DATE:  June  4,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Rob 
Coultis,  Insurance  Management 
Specialist,  Research  and  Development, 
Product  Development  Division,  Federal 
Crop  Insurance  Corporation,  United 
States  Department  of  Agriculture,  6501 
Beacon  Drive,  Kansas  City,  MO  64133, 
telephone  (816)  926-7730. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
significant  for  the  piurposes  of  Executive 
Order  12866  and,  therefore,  it  has  been 
reviewred  by  the  Office  of  Management 
and  Budget  (0MB). 


Cost-Benefit  Analysis 

A  Cost-Benefit  Analysis  has  been 
completed  and  is  available  to  interested 
persons  at  the  Kansas  City  address  listed 
above.  In  summar)',  the  analysis  finds 
the  effeot  of  proposed  changes  on  crop 
insurance  payments  is  expected  to  be 
small.  The  greatest  impacts  are  expected 
from:  (1)  Increasing  the  amount  of 
replant  payments  for  wheat  and 
providing  replant  payments  for  crops 
that  have  not  had  them  in  the  past;  and 
(2)  changes  to  the  winter  coverage 
endorsement. 


Paperworl(  Reduction  Act  of  1995 

Pursuant  to  the  Paperwork  Reduction 
Act  ofl995  (44  U.S.C.  chapter  35),  the 
collections  of  information  in  this  rule 
have  been  approved  by  OMB  under 
control  number  0563-0053  through 
February  28,  2005. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Refornt  Act  of  1995  (UMRA)  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
This  rule  contains  no  Federal  mandates 
(under  the  regulatory  provisions  of  title 
II  of  the  UMRA)  for  State,  local,  and 
tribal  governments  or  the  private  sector. 
Therefore,  this  rule  is  hot  subject  to  the 
requirements  of  sections  202  and  205  of 
UMRA. 

Executive  Order  13132 

It  has  been  determined  under  section 
1(a)  of  Executive  Order  13132, 
Federalism,  that  this  rule  does  not  have 
sufficient  implications  to  warrant 
consultation  with  the  States.  The 
provisions  contained  in  this  rule  will 
not  have  a  substantial  direct  effect  on 
States,  or  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  rule  will  not 
impact  small  entities  to  a  greater  extent 
than  large  entitifes.  The  amount  of  work 
required  of  the  insurance  companies 
delivering  and  servicing  these  policies 


will  not  increase  significantly  from  the 
amount  of  work  currentlv  required. 
Therefore,  this  action  is  determined  to 
be  exempt  from  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605),  and  no  Regulatory  Flexibility 
Analysis  was  prepared. 

Federal  Assistance  Program    " 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 


Executive  Order  12372 

"  -      This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24,  1983. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988 
on  civil  justice  reform.  The  provisions 
of  this  rule  will  not  have  a  retroactive 
effect.  The  provisions  of  this  rule  will 
preempt  State  and  local  laws  to  tbe 
extent  such  State  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  11  must  be  - 
exhausted  before  any  actiop  against 
FCIC  for  judicial  review  may  be  brought. 

.  Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

Background 

On  April  20.  2000,  FCIC  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  at  65  FR  21 144-21 151 
to  revise  7  CFR  457.101  Small  Grains 
Crop  Insurance  and  section  457.102 
Wheat  Crop  Insurance  Winter  Coverage 
Endorsement.  Following  publication  of 
the  proposed  rule  the  public  was 
afforded  60  days  to  sui)mit  written 
comments  and  opinions.  A  total  of  82 
comments  were  received  from  reinsured 
companies,  and  grower  and  trade 
associations.  The  comments  received 
and  responses  are  as  follows: 

Comment.  Two  reinsured  companies 
stated  these  revised  provisions  are  being 
proposed  for  the  2002  crop  year  rather 
than  the  2001  crop  year  as  referenced  in 
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the  proposed  rule.  It  is  also  understood 
some  provisions  of  the  Agricultural  Risk 
Protection  Act  of  2000  (ARPA)  will 
impact  the  proposed  policy,  and  these 
legislated  items  are  not  reflected  in  the 
proposed  rule. 

Response.  The  new  provisions  will  be 
effective  beginning  with  the  2004  crop 
year,  provided  this  final  rule  is  made 
effective  prior  to  the  applicable  contract 
change  date.  The  provisions  of  ARPA 
affect  most  crops.  Therefore,  most 
policy  provisions  affected  by  ARPA  are 
contained  in  the  Basic  Provisions  of  the 
Common  Crop  Insurance  Policy 
(§457.8).  However.  ARPA  provisions 
regarding  insurance  for  more  than  one 
crop  grown  on  the  same  acreage  in  the 
same  crop  year  do  require  clarification 
as  they  pertain  to  the  winter  coverage 
endorsement.  Accordingly,  section  10 
has  been  added  to  the  Wheat  Winter 
Coverage  Endorsement. 

Comment.  Two  reinsured  companies 
were  concerned  the  definition  of 
"Prevented  planting"  seems  to  be  in 
conflict  with  section  7(a)(2)(iii).  which 
allows  a  winter  wheat  insured  to  elect 
to  destroy  all  winter  wheat  acreage 
damaged  to  the  extent  that  replanting  is 
necessary  and  receive  1 5  percent  of  the 
winter  wheat  guarantee,  rather  than 
replanting  to  spring  wheat.  The 
commenters  contend  that  the  grower 
who  was  originally  prevented  from 
planting  winter  wheat  should  be 
allowed  the  same  option,  such  as  15 
percent  of  the  winter  wheat  guarantee. 
The  commenters  ask  that  if  the  insured 
elects  to  destroy  the  acreage  in  return 
for  15  percent  of  the  winter  wheat 
guarantee,  whether  that  acreage  can  be 
planted  to  spring  wheat  and  insured. 
Two  reinsured  companies 
recommended  that  section  9(f)  be 
removed  from  these  provisions  because 
it  provides  a  disincentive  to  add 
optional  coverage  provided  by  the 
winter  coverage  endorsement.  They 
state  that  if  the  producer  wants  the  type 
of  coverage  offered  by  the  endorsement, 
they  should  purchase  such  coverage. 
They  also  state  that  the  proposed 
coverage  gives  the  producer  an 
incentive  to  "buy  down."  The 
companies  argue  that  this  provision  also 
adds  unnecessary  complexity,  increases 
company  expense  and  in  some  cases 
will  result  in  an  unhappy  insured  if  the 
payment  is  nil  or  negligible.  They  state 
that  the  insured  should  be  required  to 
replant  as  specified  in  the  current 
provisions  and,  if  they  do  not  replant, 
no  premium  is  owed  and  no  loss  is 
payable.  A  grower  association  was  also 
•  concerned  with  section  9(f)  because  full 
.  premium  would  be  charged  for  ordy  15 
percent  coverage.  Another  reinsured 
company  stated  they  had  received 


different  degrees  of  opposition  to  the 
proposed  provisions  in  this  section.  The 
company  stated  that  in  the  past  this 
acreage  would  be  deleted  from  the 
acreage  report  and  no  premium  would 
be  due.  They  further  stated  this  concept 
would  detract  from  sales  of  Options  A 
or  B,  at  least  in  South  Dakota,  and  they 
were  not  sure  there  is  an  advantage  in 
the  proposed  change. 

Response.  The  proposed  provisions 
were  not  in  conflict.  To  qualify  for  a 
prevented  planting  payment,  planting 
must  be  prevented  until  the  spring  final 
planting  date.  Similarly,  the  "15  percent 
benefit"  in  section  9(f)  for  winter  wheat 
would  not  be  provided  if  the  insured 
planted  spring  wheat  following  a  failed 
winter  wheat  crop.  When  acreage  is 
replanted  to  spring  wheat,  a  replant 
payment  may  be  provided  and 
insurance  would  continue  based  on  the 
guarantee,  premium,  and  price  election 
applicable  to  the  winter  type.  Although 
the  proposed  provisions  are  not  in 
conflict,  FCIC  does  agree  that  the 
proposed  provisions  would  have:  (1) 
Provided  a  disincentive  to  purchase  full 
protection  of  winter  wheat  offered 
under  the  Wheat  or  Barley  Winter 
Coverage  Endorsement;  (2)  provided 
only  a  small  benefit  in  exchange  for  full 
premium;  and  (3)  increased  program 
complexity.  Therefore,  the  proposed 
provisions  in  section  9(f)  have  not  been 
included  in  this  final  rule. 

Comment.  A  growers  association  and 
four  producers  recommended  hull-less 
barley  be  insurable  under  the  Small 
Grains  Crop  Provisions.  A  growers 
association  also  questioned  if  hull-less 
oats  wer«  included  or  excluded  horn 
coverage. 

Response.  FCIC  agrees  that  hull-less 
barley  should  be  insurable.  The  Federal 
Grain  Inspection  Service  (FGIS)  has 
issued  a  directive  providing  instructions 
for  determining  quality  factors  for  hull- 
less  barley.  This  provides  the  means  to 
adjust  production  to  count  when  there 
is  a  loss  due  to  low  quality.  FCIC  and 
insurance  providers  have  also  received 
requests  to  insure  hull-less  oats,  and  a 
FGIS  directive  similar  to  that  prepared 
for  hull-less  barley  has  been  completed 
for  hull-less  oats.  Therefore,  the 
definition  of  "small  grains"  and  section 
11(d)(2)  has  been  revised  to  include 
provisions  for  both  hull-less  barley  and 
hull-less  oats. 

Comment.  A  reinsured  company 
recommended  that  since  the  issue  of 
grazing  has  been  a  hot  topic  in  the  past 
year,  the  definition  of  "harvest"  be 
changed  to  include  producers  who 
harvest  their  small  grain  by  grazing  the 
acreage. 

Response.  In  some  areas  it  is  common 
to  allow  animals  to  graze  wheat  acreage 


in  the  fall  through  the  early  spring  and 
then  to  remove  Uie  animals  to  allow  the 
wheat  to  mature  and  produce  a  grain 
crop.  In  these  cases,  it  would  be 
confusing  to  include  "grazing"  in  the 
definition  of  "harvest"  since  the  actual 
grain  harvest  would  occur  much  later 
than  the  time  the  acreage  was  grazed. 
However,  FCIC  agrees  wheat  that  is 
grazed  instead  of  being  harvested  for 
grain  should  be  considered  "harvested" 
for  the  purpose  of  determining  insurable 
acreage  under  the  provisions  of  section 
9(a)(1)  of  the  Basic  Provisions.  That 
provision  will  be  amended  accordingly. 

Comment.  A  reinsured  company 
accepts  the  addition  of  Khorasan  (a 
variety  of  wheat)  and  buckwheat  to 
these  provisions  as  long  as  FCIC 
provides  detailed,  well  researched 
handbook  procedures  for  adjusting  these 
crops.  Also,  appraisal  procedures  must 
be  accurate  and  based  on  university 
tested  methods. 

Response.  FCIC  will  not  issue 
actuarial  materials  for  Khorasan  or 
buckwheat  unless  appropriate  loss 
adjustment  procedures  can  be  issued  in 
a  timely  manner.  Insurance  programs  for 
these  crops  will  become  available  only 
after  county  actuarial  materials  are 
released. 

Comment.  A  reinsured  company 
asked  if  buckwheat  would  be 
considered  a  pilot  crop  program.  The 
commenter  also  asked  what  studies 
have  been  undertaken  (including  draft 
loss  procedures)  that  are  generally  done 
for  a  new  (pilot)  crop. 

Response.  The  insurance  program  for 
buckwheat  is  not  considered  to  be  a 
pilot  program  since  the  regulatory 
process  is  being  used  to  implement  it. 
A  report  on  the  feasibility  of  insuring 
buckwheat  was  completed  by  the 
Economic  Research  Service  (ERS).  The 
report  provides  significant  detail 
regarding  uses,  varieties,  supply, 
demand,  prices,  environmental 
requirements,  cultural  practices,  risks,' 
etc.  Loss  procedures  have  not  yet  been 
developed.  As  stated  above,  insurance 
will  not  be  made  available  for 
buckwheat  until  the  loss  procedure  has 
been  developed  and  provided  to  the 
reinsured  companies.  However,  the 
feasibility  report  suggests  procedures 
used  for  buckwheat  will  be  very  similar 
to  those  currently  in  use  for  other  small 
grains. 

Comment.  A  reinsured  company  is 
concerned  with  including  "buckwheat" 
in  the  Small  Grains  provisions.  The 
term  "small  grains"  usually  refers  to 
annual  cool  season  grass  species  grown 
for  grain  that  is  milled  into  flour,  used 
for  cattle  feed  or  used  for  production  of 
malt.  Flax  has  been  included  in  this 
group  even  though  it  is  a  broadleaf  crop 
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because  it  is  similar  to  the  other  small 
grains  that  are  grown.  Generally, 
buckwheat  does  not  follow  the  same 
growth  habit  or  management  system.as 
other  small  grains.  Buckwheat  is  a  warm 
season  broadleaf  crop  with 
recommended  planting  dates  of  late 
May  and  June.  Buckwheat  is  very  frost 
sensitive  in  all  stages  of  development. 
Fertilization  of  buckwheat  is  basically 
the  same  as  for  other  small  grains  except 
the  level  of  nitrogen  is  usually  kept  low 
because  of  crop  lodging.  Buckwheat  is 
indeterminate  in  flowering  habit;  it  will 
start  flowering  approximately  four  to 
five  weeks  after  emergence  and  continue 
until  frost.  Buckwheat  is  so  sensitive  to 
many  stress  factors  it  is  hard  to  predict 
a  yield.  Currently  there  are  no       ' 
herbicides  approved  for  buckwheat 
production.  Buckwheat  is  sensitive  to 
herbicide  residues  from  dinitroanalines 
(triflurilin,  ethaflurafin),  atrazine,  and 
sulfonylureas  (Glean,  Ally).  The  major 
,use  of  buckwheat  is  for  making  flour  for 
soba  noodles  or  as  a  pancake  mix. 
Response.  The  determination -of 
which  policy  to  add  a  crop  to  is  based 
on  which  policy  contains  the  terms  that 
best  cover  the  risk.  Buckwheat  is  being 
added  to  the  Small  Grains  policy 
because  most  provisions  applicable  to 
wheat,  barley  and  other  small  grains  can 
also  be  applied  to  buckwheat. 
Buckwheat  is  also  generally  produced 
by  growers  who  already  have  a  Small 
Grains  Crop  Insurance  Policy  in  force. 
Therefore,  it  will  be  possible  to  use  one 
policy  document  for  these  growers 
instead  of  two.  Combining  the  crops 
into  one  policy  document  when 
possible  reduces  paperwork, 
administrative  costs,  etc.  The  difference 
in  the  growth  and  management  systems 
will  be  reflected  in  the  good  farming 
practices  for  the  crop  and,  therefore, 
covered  under  the  policy.     . 

Comment.  The  president  of  Kamut 
International.  Ltd.,  requested  references 
to  "Kamut"  be  replaced  with  the  name 
"Khorasan."  which  is  the  common 
name  for  Triticum  Turanicum.  "Kamut" 
is  not  a  variety  of  wheat  but  rather  A 
registered  trademark  owned  by  Kamut 
International.  Ltd.  Also,  plant 
classification  specialists  have  recently 
shown  that  Khorasan  should  be 
classified  as  T.  Turanicum  rather  than 
T.  polonicum. 

Response.  FCIC  agrees  with  the 
suggestions  and  has  revised  the 
provisions  accordingly. 

Comment.  A  grower  association  was 
concerned  with  the  language  in  the 
definition  of  "Prevented  planting."  The 
definition  does  not  allow  a  prevented 
planting  payment  for  winter  wheat  if  a 
producer  is  able  to  plant  spring  wheat. 
Given  the  yield  superiority  of  winter  vs. 


spring  varieties,  this  provision  adversely 
affects  producers  who  are  prevented 
from  planting  winter  wheat.  A  possible 
solution  to  the  problem  would  be  to 
insure  spring  wheat  and  winter  wheat 
separately. 

Response.  The  Wheat  Winter 
Coverage  Endorsement  does  provide 
separate  insurance  for  spring  wheat 
when  it  is  planted  to  replace  damaged 
winter  wheat  and  separate  insurance 
units  are  allowed  for  initially  planted 
spring  and  winter  wheat  in  certain 
counties.  In  the  future  it  may  be 
possible  to  add  provisions  to  the    -  * 
endorsement  to  provide  separate 
prevented  planting  coverage  for  winter 
wheat.  However,  a  change  like  this, 
which  woUld  impact  a  large  number  of 
producers  and  acreage,  cannot  be  made 
without  being  published  in  a  proposed 
rule  for  public  comment. 

Comment.  A  reinsured  company 
recommended  changing  the  definition 
of  "Local  market  price"  to  the 
Commodity  Credit  Corporation  (CCC) 
price  established  by  the  Farm  Service 
Agency  (FSA)  county  office,  and 
removing  the  reference  ta  "local  market 
price"  for  a  loss  standard. 

Response.  FCIC  believes  the  comment 
recommends  changing  quality 
adjustment  procedures  by  using  the 
"posted  county  price"  that  is  available 
in  FSA  county  offices  rather  than  the 
"local  market  price."  The  posted  county 
price  has  been  used  in  the  past. 
However,  damaged  grain  can  have 
reductions  in  value  in  the  local  market 
greater  than  the  posted  county  price. 
This  resulted  in  zero  production  to 
count  even  though  the  production  still 
had  value  and  was  sold.  FCIC  stopped 
using  the  posted  county  price  because  of 
this  program  vulnerability.  FCIC  has  not 
discovered  a  means  to  eliminate  this 
program  vulnerability  if  it  again  uses  the 
posted  county  price.  Therefore,  no 
change  has  been  made. 

Comment.  Two  reinsured  companies 
asked  if  premium  rates  will  be  adjusted 
to  address  the  increased  risk  by 
allowing  separate  optional  units  for 
durum  and  club  wheat. 

Response.  FCIC  will  review  the 
adequacy  of  premium  rates  for  all 
changes  made  by  this  rule,  including 
optional  units  for  durum  and  club 
wheat  and  ensure  that  all  risks  are 
covered  by  the  premium. 

Comment.  A  grower  association 
commented  that  while  durum  wheat 
coverage  is  available  as  an  optional  unit, 
there  are  no  specific  provisions  for 
durum  wheat.  The  market  price  for 
durum  is  different  than  the  predominant 
white  wheat  market,  and  the  same  terms 
for  durum  wheat  in  other  areas  of  the 
country  should  be  available  for  the 


northwest.  The  association  recommends 
these  provisions  should  allow  a  specific 
durum  price  election,  coverage  level, 
and  national  availability  in  counties         ^ 
where  durum  is  produced  or  is  being 
introduced.  Furthermore,  separate  price 
elections  and  coverage  levels  should  be 
established  for  hard  red  spring  wheat 
hard  white  wheat,  and  club  wheat. 

Response.  Language  has  been  added 
to  the  Small  Grains  Crop  Provisions  to 
provide  for  separate  units  and  price 
elections  for  durum  and  club  wheat  if 
these  wheat  types  and  prices  are 
designated  in  Special  Provisions. 
Expansion  of  the  durum  type  and 
establishing  separate  price  elections  and 
coverage  levels  for  certain  tvpes  of 
wheat  will  be  considered  by  FCIC  in  the 
future  based  on  availability  of  data, 
program  interest,  and  underwriting 
'    issues.  FCIC  lacks  the  information  at 
this  time  so  no  change  can  be  made  in 
this  rule.  FCIC  has  added  language  to 
clarif\'  that  fall  planted  durum  wheat 
may  be  a  separate  unit  from  spring 
planted  durum  wheat  and  that  fall 
planted  club  wheat  may  be  a  separate 
unit  from  spring  planted  club  wheat 
provided  the  Special  Provisions  specifv 
both  fall  and  spring  types  of  the 
applicable  wheat  type. 

Comment.  A  reinsured  company 
recommended  allowing  optional  units 
for  durum  wheat  when  it  is  listed  as  a 
separate  insurable  type.  This  would 
simplify  administration  of  the  actual 
production  history  (APH),  since  durum 
wheat  producers  raise,  store,  and  market 
durum  wheat  separate  from  spring 
wheat. 

Response.  The  proposed  rule  and  this 
final  rule  allow  optional  units  for 
durum  wheat  vvhfin  it  is  designated  as 
a  separate  type  in  the  Special 
Provisions.  Therefore,  no  change  needs 
to  be  made. 

Comment.  A  reinsured  company 
agreed  optional  units  for  durum  and 
club  wheat  will  be  an  improvement  but 
that  quality  factors  for  durum  (milling) 
should  be  addressed. 

Response.  FCIC  understands  certain 
quality  requirements  for  durum  wheat 
are  not  covered  by  the  current  Small 
Grains  Crop  Insurance  Policy.  A  method 
of  providing  insurance  coverage  for 
these  quality  requirements  has  not  yet 
been  developed.  Section  508{m)  of  the 
Federal  Crop  Insurance  Act  requires 
FCIC  to  contract  with  a  qualified  person 
to  review  quality  loss  adjustment 
procedures  to  determine  if  they 
accurately  reflect  local  quality 
discounts.  FCIC  has  executed  the 
contract  and  after  the  results  have  been  .' 
analyzed.  FCIC  will  determine  if 
coverage  for  these  quality  requirements 
is  feasible.  If  feasible.  FCIC  will  review 
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the  policy  at  that  time.  However,  no 
change  will  be  made  in  this  rule. 

Comment.  FCIC  requires  all  wheat  in 
a  given  county  to  be  insured  under  the 
contract.  A  grower  association  advises 
as  a  result  of  this  requirement  many 
producers  do  not  purchase  wheat 
insurance.  The  association  recommends 
allowing  selection  of  different  coverage 
levels  and  price  elections  by  FSA  farm 
serial  number,  by  irrigated  and  non- 
irrigated  practice,  and  by  type  and  class 
of  wheat.  Other  grower  associations 
recommended  allowing  different  price 
election  percentages  or  coverage  levels 
for  summer-fallow,  continuous 
cropping,  and  direct  seeded  acreage. 

Response.  These  recommendations 
would  constitute  significant  changes  to 
the  proposed  rule  and  would  be  a 
departure  from  insurance  provisions 
used  in  other  crop  insurance  policies. 
Therefore,  the  suggested  changes  cannot 
be  made  in  this  rule.  Additionally, 
sufficient  data  has  not  been  established 
or  provided  to  effectively  support 
separate  insurance  coverage  by  FSA 
farm  serial  number,  practice,  or  wheat 
type  or  class.  However,  these  changes 
would  appear  to  add  significant 
program  vulnerabilities  due  to  shifting 
of  production  and  other  manipulation  of 
yields. 

Comment.  A  rrinsured  company 
asked  whether  durum  wheat,  which  has 
a  separate  type  code  and  price  election 
in  the  county  actuarial  documents,  can 
be  insured  as  regular  spring  wheat  or 
must  it  be  separately  insured  at  the 
higher  durum  price.  The  commenter 
also  asks  if  everything  is  reported  as 
spring  wheat  and  it  is  discovered  at  loss 
time  that  some  of  the  wheat  is  durum, 
whether  the  policy  has  to  be  revised  to 
reflect  the  higher  durum  price  and  if 
liability  would  be  increased  at  that 
point  in  time.  The  commenter  also 
asked  about  being  able  to  duplicate  the 
APH  records  for  durum  wheat  at  that 
time.  The  commenter  suggested  that 
section  3(a)  be  clarified  to  address  how 
these  situations  are  to  be  handled. 

Response.  The  provision  has  been 
revised  to  clarify  that  if  a  durum  wheat 
price  election  is  provided,  it  must  be 
used  to  insure  durum  wheat.  When  a 
durum  wheat  type  is  misreported  as 
spring  wheat,  the  provisions  contained 
in  section  6  of  the  Basic  Provisions 
regarding  misreporting  will  apply.  The 
APH  for  durum  wheat  must  be  based  on 
production  records  for  durum  wheat  or 
a  T-Yield  for  durum  wheat. 

Comment.  A  reinsured  company  is 
concerned  with  the  language  in  section 
3(b)  which  allows  the  insured  to  change 
coverage  levels  or  price  elections  by  the 
spring  sales  closing  date  "only  if  they 
do  not  have  any  fall-planted  acreage  of 


the  insured  crop."  The  company  asked 
whether  this  applies  if  there  is  any  fall- 
planted  acreage,  or  only  if  there  is 
insured  fall-planted  acreage  (for 
example,  the  insured  has  some  fall- 
planted  acreage  but  it  is  an  uninsured 
practice/type  or  not  intended  for  harvest 
as  grain.) 

Response.  The  provision  is  intended 
to  prevent  changes  in  coverage  levels  or 
price  elections  in  the  spring  only  if 
there  is  insured  fall  planted  acreage. 
Section  3(b)  has  been  clarified 
accordingly. 

Comment.  A  growers  association  was 
concerned  with  the  insurability  of 
acreage  on  which  Conservation  Reserve 
Program  (CRP)  contracts  are  expiring.  In 
some  cases,  only  a  summer  fallow 
practice  is  insurable  and  the  acreage 
cannot  be  insured  the  first  year  unless 
the  producer  takes  an  early  out  with  a 
reduction  in  the  final  payment  from 
CRP.  or  summer  fallows  the  ground  the 
first  year  out  of  CRP.  The  growers 
association  requests  FCIC  and  FSA  work 
together  to  resolve  this  dilemma  so 
producers  in  these  counties  can  have 
insurance.  This  could  be  accomplished 
by  permitting  producers  in  these 
counties  to  obtain  an  early  release  from 
the  CRP  contract  in  order  to  meet  the 
criteria  to  classify  this  ground  as 
summer  fallow. 

Response.  FCIC  cannot  comment  on 
possible  CRP  program  changes  since 
FSA  administers  that  program  and 
would  be  required  to  make  any 
modifications  or  exceptions  to  it. 
However,  FCIC  is  willing  to  work  with 
interested  parties  to  help  coordinate 
program  benefits.  Although  a  premium 
rate  is  not  published  for  continuous 
cropped  acreage  in  some  counties, 
insurance  may  still  be  obtained  for  the 
practice  if  the  producer  requests  a 
written  agreement  through  the 
producer's  insurance  provider.  If 
approved,  the  written  agreement  would 
provide  a  premium  rate  for  continuous 
cropped  acreage. 

Comment.  A  growers  association 
recommended  FSA  and  FCIC  allow  the 
regional  office  the  ability  to  change  final 
planting  dates  when  agronomic 
conditions  are  such  that  many  farmers 
cannot  complete  planting  by  the  final 
planting  date  of  the  policy. 

Response.  The  final  planting  date  is  a 
part  of  the  crop  insurance  contract  and 
changing  the  final  planting  date  after  the 
contract  change  date  would  violate  the 
terms  of  the  crop  insurance  policy  and 
the  agreement  FCIC  has  with  insurance 
providers.  Regional  Offices  can 
recommend  changes  to  final  planting 
dates  if  program  integrity  would  not  be 
adversely  impacted  but  must  do  so  prior 
to  the  applicable  contract  change  date 


for  it  to  be  considered  for  that  crop  year^ 
A  late  planting  period  is  provided  for 
most  crops  so  producers  who  plant  late 
may  still  have  insurance  coverage. 

Comment.  A  grower  association  stated 
that  wheat  producers  insured  under  the 
multiple  peril  crop  insurance  policy 
(MPCI),  the  Income  Protection  (IP) 
policy  or  the  Crop  Revenue  Coverage 
(CRC)  policy  have  a  final  planting  date 
of  December  31  to  February  15,  which 
is  seldom  applicable  and  diminishes  the 
value  of  the  replant  provision  of  the 
policy.  The  association  recommends  all 
final  planting  dates  be  established  on  a 
county-by-county  basis  at  the  earliest 
practical  date  for  the  Pacific  Northwest. 

Response.  The  replant  provision 
referred  to  in  the  comment  has  recently 
been  amended  in  the  Income  Protection 
policy  provisions  to  address  this 
concern.  The  provisions  in  section 
9(a)(5)  also  address  this  issue  by 
providing  that  damage  must  occur  after 
the  fall  final  planting  date  for  acreage 
covered  under  the  winter  coverage 
endorsement  (the  "earlier"  or  first  fall 
final  planting  date  in  counties  with  two 
fall  final  planting  dates).  Changes  made 
to  the  MPCI  Small  Grains  Crop 
Insurance  Policy  will  also  be  made  to 
the  CRC  wheat  policy. 

Comment.  A  growers  association 
recommended  RMA  provide  winter 
damage  protection  for  fall  planted 
barley.  Having  no  winter  coverage  and 
the  mandatory  replant  provisions  are  a 
disincentive  to  plant  winter  barley. 

Response.  RMA  agrees  that  winter 
coverage  for  barley  should  be  provided 
and  has  modified  the  winter  coverage 
endorsement  to  include  barley.  This 
optional  coverage  will  be  available  only 
if  the  county  actuarial  table  provides  an 
additional  premium  rate  factor  for  it. 

Comment.  Two  reinsured  companies 
recommended  changing  the  section 
reference  in  section  7(a)(2)(iii)  from  9(e) 

to  9(f). 

Response.  As  stated  above,  section 
9(f),  and  the  reference  to  it,  has  been 
removed  in  this  final  rule. 

Comment.  A  grower  association  is 
concerned  with  section  7(a)(2)(iii) 
which  requires  producers  to  replant  fall- 
planted  barley  or  wheat  that  is  damaged 
prior  to  the  spring  final  planting  date 
with  a  winter  type  of  the  crop  if 
practical.  Mandatory  replanting 
requirements  reduce  flexibility  for 
producers  who  may  want  to  destroy  the 
crop  and  replant  a  spring  type  of  the 
crop.  This  section  also  provides  that 
damaged  wheat  acreage  can  be  put  to 
another  use  and  an  indemnity  will  be 
paid,  but  does  not  describe  what 
alternative  uses  are  permitted. 

Response.  Producers  are  free  to  plant 
a  spring  type  of  the  crop  after  the  fall 
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type  has  failed  if  they  choose.  The 
requirement  to  replant  the  fall  type  if 
practical  only  applies  if  the  producer 
wants  to  maintain  the  fall  planted  crop 
production  guarantee.  So,  if  it  is  not 
practical  to  replant  to  a  fall  type  and  the 
producer  replants  a  spring  type, 
insurance  will  remain  in  force  based  on 
the  production  guarantee  for  the  fall 
type.  If  a  producer  does  not  replant  a 
fall  type  when  it  is  practical  to  do  so 
and  plants  a  spring  type  on  the  acreage, 
insurance  will  still  be  provided  based 
on  a  spring  type  production  guarantee. 
Section  7(a)(2)(iii)  has  been  clarified  to 
distinguish  when  the  producer  will  " 
have  insurance  based  on  spring  or  fall 
.   types  in  replant  situations.  Since  section 
9(f)  has  been  removed  from  this  rule  for 
the  reasons  stated  above,  the  provisions 
regarding  a  benefit  when  damaged 
acreage  is  put  to  another  use  have  also 
been  removed  in  this  final  rule. 

Comment.  Two  reinsured  companies 
recommended  that  section  7(a)(2)(v)  be 
clarified'to  indicate  that  fall  barley  or 
fall  wheat  that  has  an  adequate  stand  in 
the  spring  will  be  insurable  as  spring 
barley  or  spring  wheat. 

Response.  FCIC  agrees  and  has 
revised  the  provisions  accordingly. 
Comment.  A  growers  association 
recommended  allowing  the  winter 
wheat  guarantee  to  apply  to  initially 
planted  spring  wheat  when  cropland 
has  been  summer  fallowed  for  one  year 
and  agronomic  conditions  are  such  that 
the  winter  wheat  crop  cannot  be  seeded. 

Response.  Current  provisions  do  not 
allow  the  winter  wheat  guarantee  to 
apply  on  acreage  that  is  initially  planted 
to  spring  wheat  under  any 
circumstance.  This  is  because  there  are 
different  yields  and  premiums 
associated  with  spring  and  winter 
wheat.  To  allow  spring  planted  wheat  to 
be  insured  as  fall  planted  wheat  would 
adversely  affect  program  integrity. 
Allowing  spring  planted  wheat  to  be 
insured  as  fall  planted  wheat  when  it 
has  been  replanted  after  a  failed  winter 
wheat  crop  is  permitted  because 
insurance  has  already  attached  to  the 
winter  wheat  crop  and  replanting  to  the 
spring  crop  is  a  means  to  mitigate  the 
damages  associated  with  the  failed 
winter  wheat  crop.  Therefore,  no  change 
has  been  made. 

Comment.  A  reinsured  company 
recommended  Virginia  be  included  with 
the  states  that  have  a  July  31  end  of 
insurance  date.  The  commenter  stated 
that  FCIC  should  consider  using  the 
same  date  for  states  such  as  Oklahoma, 
Missouri  and  Kansas.  Another  reinsured 
company  recommended  that  the  end  of 
insurance  date  for  small  grains  in 
Kansas  should  be  reviewed  because 
October  15  is  not  an  appropriate  date  for 


the  end  of  insiu-ance  since  harvest  is 
generally  completed  by  August  1. 

Response.  Since  a  proposal  to  change 
the  end  of  the  insurance  period  for 
Virginia  was  not  included  in  the 
proposed  rule,"  and  the  public  was  not 
given  the  opportunity  to  comment,  the 
recominended  change  cannot  be 
adopted  in  this  final  rule. 

Comment.  Two  reinsured  companies 
are  concerned  that  replant  payments  for 
barley,  oats,  flax  and  buckwheat  will 
add  additional  loss  adjustment  expenses 
for  reinsured  companies.  Another 
reinsured  company  commented  that 
allowing  companies  to  pay  the  amount 
of  replant  payment  specified  in  the 
policy  without  requiring  calculation  of 
actual  expenses  will  save  time  in 
working  replant  claims  and  will  be  more 
suitable  for  self-certification  procedures. 
Another  reinsured  company  commented 
that  allowing  replant  payments  for  all 
small  grains  will  provide  consistency  in 
the  Small  Grains  provisions,  should  not 
have  a  large  impact  on  the  loss 
payments  and  will  benefit  producers 
who  need  to  replant.  An  insurance 
association  also  supported  the  proposed 
change. 

Response.  FCIC  agrees  reinsured 
companies  may  incur  some  additional 
expenses.  However.  FCIC  has  taken 
steps  to  reduce  loss  adjustment 
expenses  for  small  grains  by  no  longer 
requiring  insurance  providers  to 
calculate  the  actual  cost  of  replanting. 
This  means  that  there  is  not  expected  to 
be  any  significant  net  increase  in  costs 
to  the  reinsured  companies.  Therefore, 
no  change  has  been  made. 

Comment.  A  reinsured  company 
asked  whether  or  not  fall  planted  wheat 
accepted  for  insurance  in  a  county  with 
only  a  spring  planted  practice  would 
qualify  for  a  replant  payment. 

Response.  Fall  planted  wheat  in  a 
county  with  only  a  spring  final  planting 
date  would  not  qualify  for  a  replant 
payment.  Section  9(a)(4)  states  that  "the 
acreage  must  have  been  initially  planted 
to  a  spring  type  of  the  insured  crop  in 
those  counties  with  only  a  spring  final 
planting  date." 

Comment.  A  reinsured  company 
recommended  increasing  the  policy 
replant  payment  limits  to  four  bushels 
for  wheat  since  three  bushels  or  $9.45 
hardly  covers  labor  costs.  The  company 
also  advised  that  the  five  bushel  replant 
payment  limit  on  oats  does  not  seem 
worthwhile  for  the  producer. 

Response.  Provisions  in  both  the 
proposed  and  final  rules  use  four 
bushels  when  calculating  the  amount  of 
a  replant  payment  for  wheat.  Replant 
payments  are  not  intended  to  cover  all 
the  costs  associated  with  replanting. 
They  are  intended  to  defray  a  portion  of 


the  costs  and  are  set  at  a  level  which 
will  provide  assistance  but  not 
significantly  increase  the  premiunr. 
Therefore,  no  changes  have  been  made. 
Comment.  Two  reinsured  companies 
were  concerned  with  the  provisions  in 
section  9(a)(6)  which  allow  a  replanting 
payment  when  less  seed  is  replanted 
than  the  original  planting,  as  long  as  the 
resulting  stand  will  produce  the 
guarantee.  The  companies  asked  if  this 
will  require  additional  inspections  and 
more  expense  to  the  company.  A 
growers  association  also  did  not  agree 
with  the  revision  to  allow  a  replanting 
payment  when  the  amount  of  seed  used 
is  less  than  the  amount  normally  used 
for  the  initial  seeding. 

Response.  The  replanted  crop  must  be 
seeded  at  a  rate  sufficient  to  produce  the 
approved  APH  yield  not  just  the 
guarantee.  Therefore,  for  crops  that  have 
totally  failed,  the  amount  of  seed  that 
was  originally  planted  to  produce  the 
APH  yield  must  be  used.  It  is  only  when 
some  of  the  crop  still  exists  that  reduced 
seeding  rates  can  be  used.  Providing 
replant  payments  under  these 
circumstances  will  provide  a  greater 
incentive  to  improve  poor  crop  stands, 
thereby  improving  production  levels 
and  reducing  claims.  There  are  also 
agronomic  benefits  associated  with 
improving  a  crop  stand  in  this  manner. 
Plants  with  established  root  systems  are 
allowed  to  remain  in  place  and  can 
provide  protection  to  newlv  seeded 
plants.  Insurance  providers  may  have  to 
perform  additional  inspections  and  may 
incur  some  additional  expenses. 
However,  the  benefits  associated  with 
reduced  claims  should  outweigh  the 
costs.  Therefore,  no  change  has  been    * 
made. 

Comment.  Two  reinsured  companies 
asked  whether  a  specific  number  of 
bushels  is  used  to  determine  the"" 
maximum  replant  payment  for  rye  and 
Khorasan  or  will  20  percent  of  the 
guarantee  be  used. 

Response.  Insurance  for  rye  is 
available  only  in  counties  with  "fall 
only"  final  planting  dates.  Therefore,  in 
accordance  with  section  9(b),  replant 
payments  are  not  available  for  rye.  As 
stated  in  section  1,  Khorasan  is 
considered  to  be  a  spring  wheat  for  the 
piuposes  of  this  policy.  Therefore,  the 
replant  payment  is  based  on  four 
bushels — the  amount  applicable  to  all 
types  of  wheat. 

Comment.  Two  reinsured  companies 
recommended  allowing  disinterested 
grain  handling  facilities  to  determine    ^ 
test  weight  and  moisture  of  the  grain. 

Response.  The  Farm  Security  and 
Rural  Investment  Act  of  2002  (2002 
Farm  Bill)  specifies  qualifications  for 
persons  allowed  to  determine  grain 
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quality  for  crop  insurance  purposes. 
Section  1 1(d)(3)  of  the  Crop  Provisions 
has  been  amended  in  accordance  with 
the  provisions  of  the  2002  Farm  Bill. 
Therefore,  no  change  has  been  made. 

Comment.  Two  reinsured  companies 
recommended,  for  quality  adjustment 
purposes,  that  the  test  weight  for  oats  be 
changed  to  32  pounds  per  bushel  in  the 
Special  Provisions  to  be  more  in  line 
with  current  market  requirements. 

Response.  Section  508(m)  of  the  Act 
requires  FCIC  to  contract  with  a 
qualified  person  to  review  quality  loss 
adjustment  procedures  to  determine  if 
such  procedures  accurately  reflect  local 
quality  discounts.  Based  on 
recommendations.  FCIC  may  revise 
quality  adjustment  provisions  for  oats 
and  other  grain  crops.  Until 
recommendations  are  analyzed,  FCIC 
does  not  have  sufficient  information  to 
make  the  requested  change.  Therefore, 
no  change  has  been  made. 

Comment.  A  grower  group 
commented  RMA  is  proposing  changes 
to  the  Settlement  of  Claim  section  to 
allow  adjustment  for  excess  moisture 
before  any  adjustment  for  quality 
deficiencies.  They  asked  if  production 
would  also  be  adjusted  in  the  case  of  a 
drought. 

Response.  The  provisions  of  section 
11  (d)  apply  when  any  insured 
production  is  damaged  due  to  any 
insured  cause  of  loss,  including 
drought.  The  proposed  changes  just  set 
the  order  in  which  such  adjustment  will 
occur,  with  moisture  adjustment,  if 
applicable,  occurring  before  any  other 
adjustments. 

Comment.  Two  reinsured  companies 
do  not  agree  with  the  quality  adjustment 
procedures  which  allow  a  local  elevator 
to  determine  the  salvage  price  for  low 
quality  grain.  This  process  will  result  in 
indemnity  differences  for  similar  grain 
from  area  to  area  and  may  increase  loss 
adjustment  expenses  as  adjusters  canvas 
local  elevators  for  the  highest  salvage 
bid  price. 

Response.  FCIC  has  not  found  reliable 
data  on  which  discount  factors  for 
extremely  low  quality  grain  can  be 
based.  Therefore,  quality  adjustment 
methods  based  on  the  value  of  the 
damaged  grain  will  continue  to  be  used 
when  grain  is  of  such  low  quality  that 
discount  factors  for  it  are  not  contained 
in  the  Special  Provisions.  No  changes 
have  been  made. 

Comment.  A  grower  association  asked 
whether  the  definition  of  "heat  damaged 
kernels"  is  the  same  as  used  by  the 
Grain  Inspection,  Packer  and  Stockyards 
Administration  (GIPSA).  for  consistency 
and  lack'of  confusion,  or  whether  RMA 
has  a  different  definition.  The 
provisions  in  section  ll(d)(2}(i)(A-E) 


specify  that  "heat  damaged  kernels" 
will  not  be  considered  to  be  damaged. 

Response.  The  definition  of  "heat 
damage"  is  the  same  as  that  used  in  the 
Official  United  States  Standards  for 
Grain.  Section  ll(d)(2)(i)  has  been 
clarified  to  reflect  this. 

Comment.  A  grower  association 
recommended  that  FCIC  continue  to 
review  quality  loss  adjustment  factors 
for  barley.  Market  losses  from  weather- 
related  quality  degradation  generally  far 
exceed  those  permitted  under  current 
quality  loss  adjustment  provisions. 

Response.  As  stated  above.  FCIC  has 
contracted  to  conduct  a  review  of  the 
quality  loss  adjustment  procedures. 
Once  the  review  is  completed  and  hilly 
analyzed,  FCIC  will  make  appropriate 
changes  to  the  quality  loss  adjustment 
factors. 

Comment.  A  reinsured  company 
asked  if  the  provisions  in  section 
ll(d)(2)(iii)  mean  that  the  test  weight  for 
durum  wheat  will  start  at  54.0  pounds 
when  the  test  weight  normally  starts  at 
50.9  pounds  for  durum  wheat? 

Response.  Under  the  existing  quality 
provisions,  durum  wheat  quality 
adjustment  for  test  weight  begins  when 
the  test  weight  falls  below  54.0  pounds. 
Therefore,  this  rule  is  not  a  change  from 
the  previous  provisions.  The  language 
in  this  rule  simply  provides  that  the 
same  quality  adjustment  threshold 
applies  to  Khorasan.  Provisions  have 
been  added  to  clarify  that  quality 
adjustment  discount  factors  for  U.S. 
grades  specified  in  the  Special 
Provisions  will  also  apply  to  Khorasan 
at  the  same  levels  applicable  to  durum 
wheat.  The  same  clarification  has  been 
made  for  hull-less  barley  and  hull-less 
oats. 

Comment.  A  reinsured  company 
recommended  that  quality  adjustment 
factors  for  durum  wheat  (milling) 
should  be  addressed.  Low  quality  on 
durum  has  a  more  adverse  effect  on  • 
marketing  than  on  regular  wheat. 

Response.  FCIC  understands 
discounts  for  low  quality  durum  wheat 
are  significant.  As  stated  above,  FCIC 
has  contracted  for  a  review  of  the 
quality  loss  adjustment  procedures. 
Once  the  review  and  FCIC's  analysis  is 
completed,  FCIC  will  revise  that 
procedure  as  appropriate.  However,  no 
change  is  being  made  to  this  rule. 

Comment.  A  reinsured  company 
asked  if  the  proposed  provisions  in 
section  11(d)(4)  replace  all  of  the 
cturent  provisions  in  section  ll(d)(4)(i)- 
(iii)  or  just  the  sentence  in  (4). 

Response.  The  proposed  revision  will 
replace  sections  ll(d)(4)(i).  (ii)  and  (iii). 

Comment.  A  reinsured  company 
agreed  late  planting  provisions  should 
apply  to  winter  wheat.  However,  the 


company  is  concerned  with  how  the 
time  period  for  late  planting  will  be 
determined  and  what  the  reduction 
percentage  will  be.  The  company 
recommends  the  reduction  be  not  less 
than  the  prevented  planting  reduction 
percentage.  In  addition,  two  companies 
stated  that  in  previous  policies,  winter 
wheat  in  counties  with  only  a  fall  final 
planting  date  did  not  have  a  late 
planting  period  or  replanting  payments 
as  the  final  planting  dates  were  so  late. 
The  companies  asked  whether  under  the 
current  proposed  changes,  the  final 
planting  dates  will  be  revised  to  earlier 
dates  and  what  will  be  the  length  of  the 
late  planting  period  for  winter  wheat. 

Response.  The  late  planting  period 
reduction  is  already  provided  in  section 
16  of  the  Basic  Provisions  of  the 
Common  Crop  Insurance  Policy.  This 
rule  simply  makes  it  applicable  to 
certain  winter  wheat.  The  length  of  the 
late  planting  period  or  the  final  planting 
date  for  certain  winter  wheat  will  be 
adjusted  in  the  Special  Provisions 
where  necessary,  Therefore,  no  change 
has  been  made. 

Comment.  A  grower's  association 
recommended  prevented  planting      , 
payments  be  based  on  winter  wheat 
guarantees  when  producers  are 
prevented  from  planting  in  the  fall  and 
also  cannot  plant  in  the  spring. 

Response.  Since  a  proposal  to  change 
the  basis  of  prevented  planting 
payments  was  not  included  in  the 
proposed  rule,  and  the  public  was  not 
given  the  opportunity  to  comment,  the 
recommended  change  cannot  be 
adopted  in  this  final  rule. 

Comment.  Two  reinsiued  companies 
asked  if  companies  would  have  an 
opportimity  to  review  and  comment  on 
any  significant  changes  to  the  Special 
Provisions. 

Response.  FCIC  does  not  anticipate 
significant  changes  to  the  Special 
Provisions  as  a  result  of  this  rule. 
Special  provisions  vary  from  county  to 
county  due  to  differing  rotation 
requirements,  plantii.j  dates,  etc.  This 
results  in  large  numbers  of  documents 
being  generated  each  year,  sometimes 
within  short  time  frames.  Due  to  these 
time  restrictions  and  the  large  number 
of  documents  involved,  it  is  not 
practical  to  provide  a  comment  period 
for  the  Special  Provisions. 

Comment.  A  growers  association 
recommended  products  that  represent 
significant  product  revisions  should  be 
in  place  and  available  to  agents  and 
growers  90  days  prior  to  sales  closing 
dates.  The  sales  closing  date  for  fall 
planted  wheat  in  the  Pacific  Northwest 
is  September  30.  Program  prices  are 
futures  based  and  are  not  established 
until  mid-September  leaving  fanners 
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with  little  time  to  evaluate  policy 
options.  For  this  reason,  two  grower 
associations  recommended  a  later  sales 
closing  date  than  September  30  be 
established  for  winter  wheat  in  the 
Pacific  Northwest.  Seeding  starts  in 
September  and  ends  in  October.  One 
association  recommended  an  October  31 
sales  closing  date  but  would  accept  an 
October  15  sales  closing  date.  Another 
recommended  the  sales  closing  date  be 
changed  to  30  days  after  price  release  or 
October  31. 

Response.  All  policy  changes  must  be 
made  by  the  contract  change  date, 
which  is  at  least  90  days  prior  to  the 
sales  closing  date.  All  price  elections  are 
also  released  prior  to  the  sales  closing 
date.  Moving  the  sales  closing  date  30 
days  later,  when  planting  is  almost 
complete,  would  result  in  adverse 
selection  as  producers  would  have 
additional  knowledge  of  growing 
conditions  at  that  point.  Therefore,  no 
change  has  been  made. 

Comment.  A  growers  association 
recommended  making  the  increased 
premium  subsidy  permanent  after  the 
2000  crop  year. 

Response.  Section  508(e)  of  the  Act 
provides  for  increased  subsidies  that  are 
applicable  each  year  unless  Congress 
acts  to  reduce  them.  Therefore,  no 
change  has  been  made. 

Comment.  A  growers  association 
recommended  keeping  Option  A  and 
Option  B  at  the  current  percentages 
rather  than  the  proposed  percentages.  A 
reinsured  company  also  disagreed  with 
the  changes  to  Option  A  and  Option  B 
as  these  changes  will  not  be  popular 
with  the  insureds.  The  company  does 
not  know  of  any  change  to  Option  A 
that  would  make  insureds  select  this 
option.  It  states  that  reducing  the 
coverage  for  Option  B  is  a  mistake  since 
companies.  Congress  and  special 
interest  groups  have  worked  hard  to 
improve  coverage  for  farmers,  not 
decrease  coverage.  The  company  also 
stated  that,  in  the  past.  Option  B  with 
the  MPCI  policy  has  worked  well  for 
insureds  and  the  insureds  believe  they 
have  a  positive  coverage.  Another 
reinsured  company  supported  the 
change  of  Option  B  coverage  from  100 
percent  to  70  percent  because  it 
believed  the  coverage  provided  by  the 
option  was  too  lucrative  and  that  it  was 
abused.  This  company  also  stated  that 
by  reducing  Option  B  and  increasing 
Option  A  the  coverage  becomes  similar 
and  that  it  might  reduce  confusion  by 
offering  a  single  option. 

Response.  FCIC  agrees  it  is  confusing 
to  have  two  options  and  that  option  A 
has  not  been  popular  with  producers. 
Therefore  Option  A  has  been  removed 
from  the  final  rule.  FCIC  also  agrees 


with  the  comments  that  recommend 
retaining  100  percent  coverage  under 
Option  B  (now  the  only  option)  and  has 
revised  the  proposed  provisions 
accordingly.  Oije  hundred  percent 
coverage  is  being  retained  to  keep  a 
more  meaningful  level  of  coverage  in 
place,  particularly  when  the  indemnity 
for  the  first  crop,  winter  wheat,  may  be 
reduced  if  a  second  crop  is  planted. 

Comment.  Two  reinsured^ompanies 
recommended  that  the  coverage  under 
Option  A  and  B  be  provided  when  20 
percent  of  the  insured  planted  acreage 
in  the  unit  is  damaged  rather  than  the 
current  requirement  of  20  acres  or  20 
percent  of  the  acreage  in  the  unit.  They 
state  that  this  change  will  be  consistent 
with  language  in  the  replanting  payment 
section  of  the  Basic  Provisions. 

^Response.  FCIC  agrees  that  the  replant 
provision  in  the  Basic  Provisions  of  the 
Common  Crop  Insm-ance  Policy  refers  to 
at  least  the  lesser  of  20  acres  or  20 
percent  of  the  insured  planted  acreage 
in  the  unit.  The  provision  has  been 
revised  to  be  consistent  with  this 
requirement. 

Comment.  Two  reinsured  companies 
recommended  the  sentence  "You'may 
use  such  acreage  for  any  purpose, 
including  planting  and  separately 
insuring  any  other  crop."  in  both  Option 
A  and  B,  be  clarified.  If  an  insured 
plants  back  to  barley,  and  barley  was 
not  on  the  policy,  and  it  is  past  the  sales 
closing  date,  it  could  not  be  insured. 
Likewise  if  barley  was  on  the  poficy 
already,  such  acreage  would  have  to  be 
insured  per  the  terms  of  the  policy. 

Response.  FCIC  agrees  ana  has 
clarified  the  language  accordingly. 
Comment.  A  grower  association 
commented  that  under  the  proposed 
winter  coverage  endorsement  all  winter 
wheat  acreage  must  be  insured^  which 
reduces  flexibility  of  producers  who 
may  wish  to  have  the  endorsement  for 
one  tract  of  land  but  not  for  another. 
The  association  recommended 
additional  endorsements  be  made 
available  at  the  option  of  the  producer 
for  additional  premium. 

Response.  Tnis  change  would  allow 
insureds  to  select  insurance  on  acreage 
with  a  higher  likelihood  of  loss.  This 
adverse  selection  could  reduce  program 
integrity  and  adversely  impact  premium 
rates  for  all  producers.  Therefore,  no 
change  has  been  made. 

Comment.  A  grower  association 
recommended  since  Option  A  provides 
for  a  coverage  increase  and  an  increase 
in  premium,  then  with  coverage  being 
reduced  under  Option  B,  the  premium 
should  also  be  reduced. 

Response.  The  coverage  level  under 
Option  B  (now  the  only  option)  has  not 
changed.  However.  FCIC  does  review  all 


premium  rates  periodically,  and  may 
revise  those  applicable  to  the  winter 
coverage  endorsement  based  on  those 
reviews.  Option  A  of  the  endorsement 
has  been  removed  for  the  reasons  stated 
above. 

Comment.  A  reinsured  company 
recommended  making  the  Wheat  Crop 
Insurance  Winter  Coverage 
Endorsement  a  part  of  the  Small  Grains 
Crop  Provisions  to  be  elected  on  the 
application  or  policy  change  form  as 
with  other  crop  options  or 
endorsements. 

Response.  The  Wheat  Crop  Insurance 
Winter  Coverage  Endorsement  is  used 
only  in  counties  for  which  the  Special 
Provisions  designate  both  falland 
spring  final  planting  dates.  Making  the 
Wheat  Crop  Insurance  Winter  Coverage 
Endorsement  a  part  of  the  Small  Grains 
Crop  Provisions  would  increase  the 
amount  of  paper  sent  to  all  producers 
who  have  the  Small  Grains  Crop 
Provisions  and  might  result  in 
confusion  for  those  in  counties  in  which 
the  endorsement  is  not  available. 
Therefore,  no  change  has  been  made.  _^ 

Comment.  A  reinsured  company 
asked  that  if  an  insured  has  selected 
Option  B  and  elects  to  destroy  the 
winter  wheat  and  then  replant  Jo  spring 
wheat,  whether  will  it  be  mandatory  for 
the  insured  to  insure  the  spring  wheat. 
Another  reinsured  company  agrees  with 
the  change  that  requires  spring  wheat  to 
be  insured  after  winter  wheat  has  been 
destroyed  rather  than  having  an  option 
to  do  so. 

Response.  The  proposed  provisions 
did  requirf  the  spring  wheat  to  be 
insured.  However,  due  to  the  provisions 
of  the  Act  that  reduce  indemnities  for  a 
first  crop  when  a  second  crop  is  planted 
and  has  a  loss  on  the  same  acreage  in 
the  same  crop  year,  FCIC  has  elected  to 
return  to  previous-provisions  that 
allowed  producers  to  elect  whether  or 
not  they  wanted  insurance  for  the  spring 
wheat.  Section  11(c)  has  been  amended 
accordingly. 

In  addition  to  the  changes  describe'd 
above,  FCIC  has  made  the  following 
changes: 

1.  Revised  the  definition  of  "local 
market  price"  to  specify  quality  levels 
for  Khorasan,  hull-less  barley,  hull-less 
oats  and  buckwheat,  and  to  specify  the 
applicable  subclasses  for  durum  and 
hard  red  spring  wheat. 

2.  Changed  the  cancellation  date  for 
wheat  from  October  31  to  September  30 
in  Del  Norte,  Humboldt,  Lassen,  Modoc, 
Plumas,  Shasta,  Siskiyou,  and  Trinity 
Counties,  California,  this  change  makes 
program  dates  consistent  between  these 
Northern  California  counties  and 
Oregon,  which  has  similar  agronomic 
conditions. 
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3.  Changed  the  October  31 
cancellation  date  and  November  30 
termination  date  for  barley  to  March  15 
in  Del  Norte.  Humboldt.  Lassen.  Modoc, 
Plumas,  Shasta,  Siskiyou,  and  Trinity 
Counties,  California.  This  change  makes 
program  dates  consistent  between  these 
Northern  California  counties  and 
Oregon,  which  has  similar  agronomic 
conditions. 

4.  Revised  section  ll(d)(2)(ii)  to  base 
the  level  at  which  buckwheat 
production  can  be  quality  adjusted  on  a 
certain  grade  rather  than  specific  quality 
factors.  This  change  is  made  to  allow 
quality  adjustment  at  levels  appropriate 
for  the  crop  type  (large  or  small  seed) 
and  to  avoid  the  need  for  revision  if 
grading  standards  should  change. 

Good  cause  is  shown  to  make  this  rule 
effective  upon  filing  for  public 
inspection  at  the  Office  of  the  Federal 
Register.  Good  cause  to  make  the  rule 
effective  upon  filing  at  the  Office  of  the 
Federal  Register  exists  when  the  30  day 
delay  in  the  effective  date  is 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest. 

With  respect  to  the  provisions  of  this 
rule,  it  would  be  contrary  to  the  public 
interest  to  delay  implementation  of 
improved  insurance  benefits  until  the 
2005  crop  year.  The  public  interest  is 
served  by  improving  the  insurance 
product  as  follows:  (1)  Providing 
insurance  for  producers  of  hull-less 
barley,  hull-less  oats,  and  Khorasan. 
Insurance  coverage  for  these  crop  types 
is  not  available  under  the  current  Small 
Grains  Crop  Provisions;  (2)  increasing 
insuraiice  flexibility  by  providing  for 
separate  insurance  units  for  durum  and 
club  wheat;  (3)  moving  the  contract 
change  date  earlier  to  provide  a  greater 
amount  of  time  between  the  contract 
change  date  and  the  sales  closing  date 
to  allow  producers  more  time  to  make 
insurance  decisions;  (4)  changing 
program  dates  to  provide  coverage  for 
winter  wheat  in  certain  counties  where 
coverage  for  winter  wheat  is  not 
currently  provided;  ^5)  adding 
replanting  payment  benefits  for  barley, 
oats  and  flax  and  increasing  the 
replanting  payment  amount  for  wheat. 
Replanting  payments  help  defray  costs 
incurred  by  producers  who  have  to 
replant  their  crops  under  the  terms  of 
these  provisions;  (6)  allowing  winter 
protection  for  fall  planted  barley  which 
is  not  provided  for  under  current 
provisions;  and  (7)  improving  clarity  of 
the  insurance  policy. 

If  FCIC  is  required  to  delay  the 
implementation  of  this  rule  30  days 
after  the  date  it  is  published,  the 
provisions  of  this  rule  could  not  be 
implemented  until  the  2005  crop  year. 
This  would  mean  the  affected  producers 


would  be  without  the  benefits  described 
above  for  an  additional  year. 

For  the  reasons  stated  above,  good  • 
cause  exists  to  make  these  policy 
changes  effective  upon  filing  with  the 
Office  of  the  Federal  Register. 

List  of  Subjects  in  7  CFR  Part  457 

Barley,  Buckwheat.  Crop  insurance, 
Flax.  Oats,  Rye.  Wheat. 

Final  Rule 

■  Accordingly,  as  set  forth  in  the» 
preamble,  the  Federal  Crop  Insurance 
Corporation  amends  7  CFR  part  457  for 
the  2004  and  succeeding  crop  years  as    ' 
follows: 

PART  457— COMMON  CROP 
INSURANCE  REGULATIONS 

■  1 .  The  authority  citation  for  7  CFR  part 
457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1)  and  1506(p). 

■  2.  Amend  the  crop  insurance 
provisions  in  §457.101  as  follows: 

■  a.  Revise  the  introductory  text; 

■  b.  Amend  section  1  of  the  crop 
provisions  by  adding  a  definition  for 
"Khorasan"  and  revising  the  definitions 
of  "local  market  price,"  "prevented 
planting"  and  "small  grains;" 

■  c.  Revise  section  2; 

■  d.  Revise  section  3; 

■  e.  Revise  section  4; 

■  {.  Revise  section  5; 

■  g.  Delete  the  period  before  the 
parenthetical  phrase  in  section  6(b)(1); 

■  h.  Revise  section  6(c); 

■  i.  Revise  section  6(b)(2)  and  add 
section  6(d); 

■  j.  Revise  the  introductory  text  of 
section  7; 

■  k.  Revise  sections  7(a)(1)  introductory 
text.  7(a){2)(iii).  7(a)(2)(v)  and  7(b)(4); 

■  1.  Revise  section  9; 

■  m.  Revise  sections  11(b).  ll(c)(J)(iv) 
and  11(d);  and 

■  n.  Revise  section  12,  all  to  read  as 
follows:  • 

§  457.1 01    Small  Grains  Crop  Insurance. 

The  small  grains  crop  insurance 
provisions  for  the  2004  and  succeeding 
crop  years  are  as  follows: 


1.  Definitions 

***** 

Khorasan.  The  common  name  for  a  variety 
of  wheat  (Triticum  turanicum]  that  is 
marketed  under  trademarks  such  as  Kamut. 
Khorasan  is  considered  to  be  spring  wheat  for 
the  purposes  of  this  policy. 
***** 

Local  market  price.  The  cash  grain  price 
per  bushel  for  the  applicable  quality  level 
indicated  below  and  offered  by  buyers  in  the 
area  in  which  you  normally  market  the 
insured  crop.  The  lo<:al  market  price  will 


reflect  the  maximum  limits  of  quality 
deficiencies  allowable  for  the  applicable 
quality  level  indicated  below.  Factors  not 
associated  with  the  specified  quality  levels.' 
including  but  not  limited  to  protein,  oil  or 
moisture  content,  or  milling  quality  will  not 
be  considered. 

(1)  U.S.  No.  2  for  Wheat  (subcla.ss  hard 
amber  durum  for  durum  wheat  and  subclass 
northern  spring  for  hard  red  spring  wheat), 
except  Khorasan;  Ijarley  (including  hull-less 
barley):  oats  (including  hull-less  oats);  rye: 
and  flax. 

(2)  The  quality  factor  levels  required  for 
durum  wheat  to  grade  U.S.  No.  2  for 
Khorasan. 

(3)  No.  2  grade  buckwheat  determined  in 
accordance  with  the  applicable  state  grading 
standards. 
***** 

Prevented  planting.  In  lieu  of  the  definition 
contained  in  (he  Basic  Provisions,  failure  to 
plant  the  insured  crop  with  proper 
equipment  by  the  latest  final  planting  date 
designated  in  the  Special  Provisions  for  the 
insured  crop  in  the  county.  You  may  also  be 
eligible  for  a  prevented  planting  payment  if 
you  failed  to  plant  the  insured  crop  with  the 
proper  equipment  within  the  applicable  late 
planting  period  following  the  latest  fmal 
planting  date.  You  must  have  been  prevented 
from  planting  the  insured  crop  due  to  an 
insured  cause  of  loss  that  is  general  in  the 
surrounding  area  and  that  prevents  other 
producers  from  planting  acreage  vi'ith  similar 
characteristics. 
*    .i     •  *  *  * 

Small  grains.  Wheat,  including  only 
common  wheat  (Triticum  aestivum],  club 
wheat  (T.  compactum],  durum  wheat  (T. 
durum)  and  Khorasan  (T.  turanicum):  barley 
[Hordeum  vulgare).  including  hull-less  barley 
and  excluding  black  barley:  oats  [Avena 
sativa,  and  A.  byzantina),  and  hull-less  oats 
[A.  Nuda):  rye  {Secale  cereale);  flax  [Linum 
usitatissimum):  and  buckwheat  [Fagopyrum 
esculentum). 


2.  Unit  Division 

In  addition  to  the  requirements  of  section 
34(b)  of  the  Basic  Provisions,  for'wheat  only, 
in  addition  to,  or  instead  of.  establishing 
optional  units  by  section,  section  equivalent 
or  FSA  farm  serial  number  and  by  irrigated 
^and  non-irrigated  practices,  optional  tuiits 
may  be  established  if  each  optional  unit 
contains  only  initially  planted  winter  wheat, 
only  initially  planted  spring  wheat,  only 
initially  planted  club  wheat  or  only  initially 
planted  durum  wheat.  Separate  optional 
units  for  initially  planted  winter  wheal  and 
initially  planted  Spring  wheal  may  be 
established  only  in  counties  having  both 
winter  and  spring  type  final  planting  dates  as 
designated  in  the  Special  Provisions.  A 
separate  optional  unit  for  club  wheat  may  be 
established  only  in  counties  for  which  the 
Special  Provisions  designate  club  wheat  as  a 
wheat  type  (separate  optional  units  may  be 
established  for  initially  planted  winter  club 
and  initially  planted  spring  club  wheat  if  the 
Special  Provisions  specify  both  as  wheat 
types).  A  separate  optional  unit  for  durum 
wheat  may  be  established  only  in  counties 
for  which  the  Special  Provisions  designate 
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durum  wheat  as  a  separate  wheat  type 
(separate  optional  units  may  be  established 
for  initially  planted  winter  durum  wheat  and 
initially  planted  spring  durum  wheat  if  the 
Special  Provisions  specify  both  as  wheat 
types). 

3.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities 

(a)  In  addition  to  the  requirements  of 
section  3  of  the  Basic  Provisions,  you  may 
select  only  one  price  election  for  each  crop 
in  the  county  insured  undet-  this  policy 
unless  the  Special  Provisions  provide 
different  price  elections  by  type,  in  which 
case  each  type  must  be  insured  using  the 


price  election  for  the  respective  type.  The 
price  elections  you  choose  for  each  type  must 
have  the  same  percentage  relationship  to  the 
maximum  price  offered  by  us  for  each  type. 
For  example,  if  you  choose  100  percent  of  the 
maximum  price  election  for  one  type,  you 
must  also  choose  100  percent  of  the  ' 
maximum  price  election  for  all  other  types. 

(b)  In  addition  to  the  requirements  of 
section  3  of  the  Basic  Provisions,  in  counties 
with  both  fall  and  spring  sales  closing  dates 
for  the  insured  crop'  you  may  only  change 
your  coverage  level  or  price  election  until  the 
spring  sales  closing  date  if  you  do  not  have 
any  insured  fall  planted  acreage  of  the 


insured  crop.  If  you  have  any  insuced  fall 
planted  acreage  of  the  insured  crop,  you  may 
not  change  your  coverage  level  or  price 
election  after  the  fall  sales  closing  date. 

4.  Contract  Changes 

In  accordance  with  section  4  of  the  Basic 
Provisions,  the  contract  change  date  is 
November  36  preceding  the  cancellation  date 
for  counties  with  a  March  15  cancellation 
date  and  June  30  preceding  the  cancellation 
date  for  all  other  counties. 

5.  Cancellation  and  Termination  Dates 

The  cancellation  and  termination  dates  are; 


Crop,  state  and  county 


Canceliation  date       Termination  date 


Wheat: 

^  All  Colorado  counties  except  Alamosa,  Archuleta,  Conejos,  Costilla,  Custer,  Delta,  Dolores, 
Eagle,  Gariield,  Grand,  La  Plata,  Mesa,  Moffat,  Montezuma,  Montrose,  Ouray,  Pitkin,  Rio  Blan- 
co, Rio  Grande,  Routt,  Saguache,  and  San  Miguel;  all  Iowa  counties  except  Plymouth,  Cher- 
okee, Buena  Vista,  Pocahontas,  Humbolt,  Wright,  Franklin,  Butler,  Black  Hawk,  Buchanan, 
Delaware,  Dubuque  and  all  Iowa  counties  north  thereof;  all  Wisconsin  counties  except  Buffalo, 
Trempealeau,  Jackson,  Wood,  Portage,  Waupaca,  Outagamie,  Brown,  Kewaunee  and  all  Wis- 
consin counties  north  thereof;  all  other  states  except  Alaska,  Arizona,  Califomia,  Connecticut, 
Idaho,  Maine,  Massachusetts,  Minnesota,  Montana,  Nevada,  New  Hampshire,  New  York,  North 
Dakota,  Oregon,  Rhode  Island,  South  Dakota,  Ut^h,  Vermont,  Washington,  and  Wyoming. 

Del  Norte,  Humboldt,  Lassen,  Modoc,  Plumas,  Shasta,  Siskiyou  and  Trjnity  Counties,  California; 
Archuleta,  Custer,  Delta,  Dolores,  Eagle,  Garfield,  Grand,  La  Plata,  Mesa,  Moffat,  Montezuma, 
Montrose,  Ouray,  Pitkin,  Rio  Blanco,  Routt  and  San  Miguel  Counties,  Colorado:  Connecticut; 
Idaho;  Plymouth,  Cherokee,  Buena  Vista,  Pocahontas,  Humbolt,  Wright,  Franklin,  Butler,  Black 
Hawk,  Buchanan,  Delaware  and  Dubuque  Counties,  Iowa,  and  all  Iowa  counties  north  thereof; 
Massachusetts:  all  Montana  counties  except  Daniels  and  Sheridan;  New  York;  Oregon;  Rhode 
Island;  all  South  Dakota  counties  except  Corson,  Walworth,  Edmunds,  Faulk,  Spink,  Beadle, 
Kingsbury,  Miner,  McCook,  Turner,  Yankton  and  all  South  Dakota  counties  north  and  east 
thereof;  Washington;  Buffalo,  Trempealeau,  Jackson,  Wood,  Portage,  Waupaca,  Outagamie, 
Brown  and  Kewaunee  Counties,  Wisconsin,  and  all  Wisconsin  counties  north  thereof;  all  Wyo- 
ming counties  except  Big  Horn,  Fremont,  Hot  Springs,  Park,  and  Washakie. 

Arizona;  all  Califomia  counties  except  Del  Norte,  Humboldt,  Lassen,  Modoc,  Plumas.  Shasta. 
Siskiyou  and  Trinity;  Nevada;  and  Utah. 

Alaska;  Alamosa,  Conejos,  Costilla,  Rio  Grande  and  Saguache  Counties,  Colorado;  Maine:  Min- 
nesota; Daniels  and  Sheridan  Counties,  Montana;  New  Hampshire;  North  Dakota;  Corson, 
Walworth,  Edmunds,  Faulk,  Spink,  Beadle,  Kingsbury,  Miner,  McCook,  Tumer,  and  Yankton 
Counties,  South  Dakota,  and  all  South  Dakota  counties  north  and  east  thereof;  Vermont;  and 
Big  Horn,  Fremont,  Hot  Springs,  Park,  and  Washakie  Counties,  Wyoming. 
Bariey: 

All  New  Mexico  counties  except  Taos;  Texas,  Oklahoma,  Missouri,  Illinois,  Indiana,  Ohio,  Penn- 
sylvania, New  Jersey  and  all  states  south  and  east  thereof. 

Kit  Carson,  Lincoln,  Elbert,  El  Paso,  Pueblo  and  Las  Animas  Counties,  Colorado,  aed  all  Colo- 
rado counties  south  and  east  thereof;  Connecticut;  Kansas;  Massachusetts;  New  York;  and 
Rhode  Island. 

Arizona;  all  Califomia  counties  except  Del  Norte,  Humboldt,  lassen,  Modoc,  Plumas,  Shasta, 
Siskiyou  and  Trinity;  Clark,  Humboldt,  Nye  and  Pershing  Counties,  Nevada;  and  Box  Elder.  Mil- 
lard and  Utah  Counties,  Utah. 

Del  Norte,  Humboldt,  Lassen,  Modoc,  Plumas,  Shasta,  Siskiyou  and  Trinity  Counties.  California; 
All  Colorado  counties  except  Kit  Carson,  Lincoln,  Elbert,  El  Paso,  Pueblo  and  Las  Animas,  and 
all  Colorado  counties  south  and  east  thereof;  all  JMevada  counties  except  Clark,  Humtxjidt,  Nye 
and  Pershing;  Taos  County,  New  Mexico;  all  Utah  counties  except  Box  Elder,  Millard  and  Utah; 
and  all  other  states  except  Arizona,  and  (except)  Texas,  Oklahoma,  Missouri,  Illinois,  Indiana, 
Ohio,  Pennsylvania,  New  Jersey  and  all  states  south  and  east  thereof 
Oats: 

Alabama;  Ari<ansas;  Florida;  Georgia;  Louisiana;  Mississippi;  All  New  Mexico  counties  except 
Taos  County;  North  Carolina;  Oklahoma;  South  Carolina;  Tennessee;  Texas;  and  Patrick, 
Franklip,  Pittsylvania,  Campbell,  Appomattox,  Fluvanna,  Buckingham,  Louisa,  Spotsylvania, 
Caroline,  Essex,  and  Westmoreland  Counties,  Virginia,  and  all  Virginia  counties  east  thereof. 

Arizona;  All  Califomia  counties  except  Del  Norte,  Humboldt,  Lassen,-  Modoc,  Plumas,  Shasta. 
Siskiyou  and  Trinity. 

Del  Norte,  Humtxjlt,  Lassen,  Modoc,  Plumas,  Shasta,  Siskiyou,  and  Trinity  Counties,  Califomia; 

.  Taos  County,  New  Mexico;  all  Virginia  counties  except  Patrick,  Franklin,  Pittsylvania,  Campbell, 
Attomattox,  Fluvanna,  Buckingham,  Louisa,  Spotsylvania,  Caroline,  Essex,  and  Westmoreland, 
and  all  Virginia  counties  east  thereof;  and  all  other  states  except  Alabama,  Arizona,  Arkansas, 
Florida,  Georgia,  Louisiana,  Mississippi,  North  Caroling,  Oklahoma,  South  Carolina,  Tennessee, 
and  Texas.  *  * 

Rye: 


Septemt)er  30 


Septerhber  30 


Septernt>er  30 


November  30 


October  31 
March  15  .. 


September  30 
Septemt>er  30 

October  31  .... 

March  15' 


Uovembet  30. 
March  15. 


Septemt)er  30. 

October  31  .... 
March  15 


September  30. 
Noveml)er  30. 

November  30. 

March  15. 


September  30. 

October  31 
March  15. 
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Crop,  slate  and  county 

Cancellation  date 

Termination  date 

All  states    

Septemt>er  30  

March  15 

September  30 
March  15 

Flax: 

All  states 

Buckwheat: 

All  states          '... 

• 

March  15 

March  15 

6.  Insured  Crop 


(b)* 


(2)  May  report  all  planted  acreage  as 
insurable  when  you  report  your  ac:reage  for 
the  crop  year.  Premium  will  be  due  on  all  (he 
acreage  except  as  set  forth  herein.  If  the 
Special  Provisions  allow  a  reduced  premium 
amount  for  acreage  intentionally  destroyed 
prior  to  harvest,  you  may  qualify  for  such 
reduction  only  if  you  notify  us  in  writing  on 
or  before  the  dale  designated  in  the  Special 
Provisions  of  the  intended  destruction,  and 
do  not  claim  an  indemnity  on  the  acreage.  No 
premium  reduction  will  be  allowed  if  the 
required  notice  is  not  given  or  if  you  claim 
an  indemnity  for  the  acreage.  Upon  receiving 
timely  notice,  insurance  coverage  on  the 
acreage  you  do  not  intend  to  harvest  will 
cease  and  we  will  revise  your  acreage  report 
to  indicate  the  applicable  reduction  in 
premium.  If  you  do  not  destroy  the  crop  as 
intended,  youvvill  be  subject  to  the  under- 
reporting provisions  contained  in  se<;tion  6  of 
■  the  Basic  Provisiops. 

(i:)  In  counties  fur  which  the  actuarial  table 
provides  premium  rates  for  the  Wheat  or 
Barley  Winter  Coverage  Endorsement  (7  CFR 
457.102),  additional  coverage  is  available  for 
wheat  or  barley  damaged  between  the  time 
coverage  begins  and  the  spring  final  planting 
date.  Coverage  under  the  endorsement  is 
effective  only  if  you  qualify  under  the  terms 
of  the  endorsement  and  you  execute  the 
endorsement  by  the  sales  closing  date. 

(d)  In  counties  for  which  the  actuarial  table 
provides  premium  rates  for  malting  barley 
coverage,  an  endorsement  is  available  (7  CFR 
457.118)  thai  provides  additional  insurance 
protection  for  malting  barley.  This 
endorsement  provides  coverage  for  producers 
who  grow  malting  barley  under  contract  and 
for  those  who  do  not  ha^'e  a  contract. 
Coverage  under  the  endorsement  is  effective 
only  if  you  qualify  under  the  terms  of  the 
endorsement  and  you  execute  the 
endorsement  by  the  sales  closing  date. 

7.  Insurance  Period 

In  lieu  of  the  requirements  under  section 
1 1  (Insurance  Period)  of  the  Basic  Provisions 
(8457.8).  and  Subjef:t  to  any  provisions 
provided  by  the  Wheat  or  Barley  Winter 
Coverage  Endorsement  (§457.102)  if  you 
have  elected  sui:h  endorsement,  the 
insurance  period  is  as  follows: 

(a)*    *    • 

(1)  For  oats,  rye,  flax  and  buckwheat,  the 
following  limitations  apply: 
***** 

<2)"    •    * 

(iii)  Whenever  the  Spec:ial  Provisions 
designate  both  fall  and  spring  final  planting 
dales,  any  winter  barley  or  winter  wheal  that 
is  damaged  before  the  spring  final  planting 
date,  to  the  extent  that  growers  in  the  area 


would  normally  not  further  care  for  the  crop, 
must  be  replanted  lo  a  winter  type  of  the 
insured  crop  lo  maintain  insurance  based  on 
the  winter  type  unless  we  agree  that 
replanting  is  not  practical.  If  it  is  not 
practical  to  replant  lo  the  winter  type. of 
wheal  or  barley  but  is  practical  lo  replant  to 
a  spring  type,  you  must  replant  to  a  spring 
type  lo  keep  your  insurance  based  on  the 
winter  type  in  force.  Any  winter  barley  or 
winter  wheat  acreage  that  is  replanted  to  a 
spring  type  of  the  same  crop  when  it  was 
practical  lo  replant  the  winter  type  will  be 
insured  as  the  spring  type  and  the  production 
guarantee,  premium  and  price  ele<:lion 
applicable  lo  the  spring  type  will  be  used.  In 
this  case,  the  acreage  will  be  considered  lo 
be  initially  planted  lo  the  spring  type.  If  you 
have  elected  coverage  under  a  barley  or 
wheal  winter  coverage  endorsement  (if 
available  in  the  county),  insurance  will  be  in 
accordance  with  the  option. 
**••'• 

(v)  Whenever  the  Special  Provisions 
designate  only  a  spring  final  planting  dale, 
any  acreage  of  fall  planted  barley  or  fall 
planted  wheat  is  not  insured  unless  you 
request  such  coverage  on  or  before  the  spring 
sales  closing  dale,  and  we  agree  in  writing 
that  the  acreage  has  an  adequate  stand  in  the 
spring  lo  produce  the  yield  used  to  determine 
your  production  guarantee.  The  fall  planted 
barley  or  fall  planted  wheal  will  be  insured 
as  a  spring  type  for  the  purpose  of  the 
production  guarantee,  premium  and  price 
election.  Insurance  will  attach  to  such 
acreage  on  the  date  we  determine  an 
adequate  stand  exists  or  on  the  spring  final 
pbnting  date  if  we  do  hoi  determine 
adequacy  of  the  stand  by  the  spring  final 
planting  date.  Any  acreage  of  such  fall 
planted  barley  or  fall  planted  wheal  that  is 
damaged  after  it  is  accepted  for  insurance  but 
before  the  spring  final  planting  date,  to  the     . 
extent  that  growers  in  the  area  would 
normally  not  further  care  for  the  crop,  must 
be  replanted  to  a  spring  type  of  the  insured 
crop  unless  we  agree  it  is  not  practical  to 
replant.  If  fall  planted  acreage  is  riot  to  be 
insured  it  must  be  recorded  on  the  acreage 
report  as  uninsured  fall  planted  acreage. 

(b)*   *   • 

(4)  The  following  applicable  date  of  the 
calendar  year  in  which  the  crop  is  normally 
harvested: 

(i)  September  25  following  planting  in 
Alaska: 

(ii)  |uly  31  in  Alabama,  Arizona,  Arkapsas. 
Connecticut.  Oelaware,  Florida.  Georgia, 
Kentucky.  Louisiana,  Maryland.  Mississippi, 
New  Jersey.  North  Carolina.  South  Carolina 
and  Tennessee;  or 

(iii)  October  31  in  all  other  states:  or 


9.  Replanting  Payments  « 

(0)  A  replanting  payment  is  allowed  as 
follows: 

(1)  In  lieu  of  provisions  in  section  13  of  the 
Basic  Provisions  that  limit  the  amount  of  a 
replant  payment  to  the  actual  cost  of 
replanting,  the  amount  of  any  replanting 
payment  will  be  determined  in  accordance 
with  these  crop  provisions: 

(2)  You  must  comply  with  all  requirements 
regarding  replanting  payments  contained  in 
.section  13  of  the  Basic  Provisions  (except  as 
allowed  in  section  9(a)(1))  and  in  any  wintej 
coverage  endorsement  for  which  you  are 
eligible  and  which  you  have  elected; 

(3)  The  insured  crop  must  be  damaged  by 
an  insurable  cause  of  loss  to  the  extent  that 
the  remaining  stand  will  not  produce  at  least 
90  percent  of  the  production  guarantee  for 
the  acreage: 

(4)  The  acreage  must  have  been  initially 
planted  to  a  spring  type  of  the  insurecl  crop 
in  those  counties  with  only  a  spring  final 
planting  date; 

(5)  Damage  must  occur  after  ftie  fall  final 
planting  date  in  those  counties  where  both  a 
fall  and  spring  final  planting  date  are 
designated  (If  the  Special  Provisions  provide 
more  than  one  fall  final  planting  date,  the  fall 
final  planting  date  applicable  to  policies  with 
the  Wheat  or  Barley  Winter  Coverage 
Endorsement  will  be  used  for  this  purpose, 
regardless  of  whether  or  not  the  endorsement 
is  actually  in  effect.):  and 

(6)  The  replanted  crop  must  be  seeded  at 
a  rale  suffic:ienl  lo  achieve  a  total 
(undamaged  and  new  seeding)  plant 
population  that  will  produce  at  least  the 
yield  used  lo  dtelermine  your  production 
guarantee. 

(b)  No  replanting  payment  will  be  made  for 
acreage  initially  planted  to  a  winter  type  of 
the  insured  crop  (including  rye)  in  any 
county  for' which  the  Special  Provisions 
contain  only  a  fall  final  planting  date 
(including  final  planting  dates  in  December. 
January  and  February). 

(c)  The  maximum  amount  of  jhe  replanting 
payment  per  acre  will  be  the  lesser  of  20.0 
percent  of  the  production  guarantee  or  the 
number  of  bushels  for  the  applicable  crop 
spe<:ified  below,  muhiplied  by  your  price 
elec;tion  and  your  share: 

(1)2  bushels  for  flax  or  buckwheat;. 

(2)  4  bushels  for  wheat;  or  * 

(3)  5  bushels  for  barley  or  oats. 

(d)  When  the  crop  is  replanted  using  a 
practice  that  Is  uninsurable  for  an  original 
planting,  the  liability  on  the  unit  will  be 
reduced  by  the  amount  of  the  replanting 
payment.  The  premium  amoiint  will  not  be 
reduced. 

(e)  Replanting  payments  will  be  calculated 
using  the  price  ele<:lion  and  production 
guarantee  for  the  crop  type  that  is  replanted 
and  insured.  For  example,  if  damaged  spring 


f-' 
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wheat  is  replanted  to  durum  wheat,  the  price 
election  applicable  to  durum  wheat  will  be 
used  to  calculate  any  replanting  payment  that 
may  be  due.  A  revised  acreage  report  will  be 
required'to  reflect  the  replanted  type. 
Notwithstanding  the  previous  two  sentences, 
the  following  will  have  a  replanting  payment 
based  on  the  guarantee  and  price  election  for 
the  crop  type  initially  planted: 

(1)  Any  damaged  winter  crop  type  that  is 
replanted  to  a  spring  crop  type,  but  that 

>  retains  insurance  based  on  the  winter  crop 
type  guarantee  and  price  election;  and 

(2)  Any  acreage  replanted  at  a  reduced 
seeding  rate  into  a  partially  damaged  stand 
of  the  insured  crop. 

^*  *  *  *  * 

11.  Settlement  of  Claim    * 

****** 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  by: 

(1)  Multiplying  the  insured  acreage  by  its 
'  respective  production  guarantee; 

(2)  Multiplying  each  result  in  section 
11(b)(1)  by  the  respective  price  election; 

(3)  Totaling  the  results  of  section  11(b)(2); 

(4)  Multiplying  tHe  total  production  to  be 
counted  of  each  type,  if  applicable  (see 
sections  11(c),  (d).  and  (e)}.  by  the  respective 
price  election;  .  ' 

(5)  Totaling  the  results  of  section  11(b)(4); 

(6)  Subtracting  the  result  of  section  11(b)(5) 
from  the  result  in  section  11(b)(3);  and 

(7)  Multiplying  the  result  of  section 
ll(b)(G)  bv  vour  share. 

(c).*    *"*" 

(D*    *   * 

(iv)  Potential  production  on  insured 
acreage  that  you  intend  to  put  to  another  use 
or  abandon,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon  such, 
agreement,  the  insurance  period  "for  that 
acreage  will  end  when  you  put  the  acreage 
to  another  use  or  abandon  the  crop.  If 
agreement  on  the  appraised  amount  of 
production  is  not  reached: 

(A)  If  you  do  not  elect  lo  continue  to  care 
for  the  crop,  we  may  give  you  consent  to  put 
the  acreage  to  another  use  if  you  agree  to 
leave  intact,  and  provi.de  sufficient  care  for, 
representative  samples  of  the  crop  in 
locations  acceptable  to  us  (The  amount  of 
production  to  count  for  such  acreage  will  be 
based  on  the  harvested  production  or 
appraisals  from  the  samples  at  the  time 
harvest  should  have  occurred.  If  you  do  not 
leave  the  required  samples  intact,  or  you  fail 
1o  provide  sufficient  care  for  the  samples,  our 
appraisal  made  prior  to  giving  you  consent  to 
put  the  acreage  to  another  use  will  be  used 

to  determine  the  amount  of  production  to 
count).'  or 

(B)  If  you  elect  to  continue  to  care  for  the 
crop,  the  amount  of  production  to  count  for 
the  acreage  will  be  the  harvested  production, 
or  our  reappraisal  if  additional  damage 
occurs  and  the  crop  is  not  harvested;  and 
***** 

(d)  Mature  wheat,  barley,  oat,  rye,  and 
buckwheat  production  may  be  adjusted  for 
excess  moisture  and  quality  deficiencies. 
Flax  production  may  be  adjusted  for  quality 
deficiencies  only.  If  a  moisture  adjustment  is 
applicable,  it  will  be  made  prior  to  any 
adjustment  for  quality. 


(1)  Production  will, be  reduced  by  .12 
percent  for  each  .1  percentage  point  of 
moisture  in  excess  of:  "^^-^i.^ 

(i)  13.5  percent  for  wheat; 
(ii)  14.5  percent  for  barley: 
(iii)  14.0  percent  for  oats;  and 
(iv)  16.0  percent  for  rye  and  buckwheat. 
We  may  obtain  samples  of  the  production 
to  determine  the  moisture  content. 

(2)  Production  will  be  eligible  for  quality 
adjustment  if: 

(i)  Deficiencies  in  quality,  in  accordance 
with  the  Official  United  States  Standards  for 
Grain  including  the  definition  of  terms  used 
in  section  ll(d)f  result  in: 

(A)  Wheat,  except  Khorasan,  not  meeting 
the  grade  requirements  for  U.S.  No.  4  (grades 
U.S.  No.  5  or  worse)  because  of  test  weight; 
total  damaged  kernels  (heat-damaged  kernels 
will  not  be  considered  to  be  damaged); 
shrunken  or  broken  kernels;  defects  (foreign 
material  and  heat  damage  will  not  be 
considered  to  be  defects);  a  musty,  sour,  or 
commercially  objectionable  foreign  odor 
(except  .smut  odor);  or  grading  garlicky,  light 
smutty,  smutty  or  ergoty: 

(B)  Barley,  except  hull-less  barley,  not 
meeting  the  grade  requirements  for  U.S.  No. 
4  (grades  U.S.  No.  5  or  worse)  because  of  test 
weight;  percentage  of  sound  barley  (heat- 
damaged  kernels  will  be  considered  to  be 
sound  barley);  damaged  kernels  (heat- 
damaged  kernels  will  not  be  considered  to  be 
damaged);  thin  barley:  black  barley;  a  musty, 
sour,  or  commercially  objectionable  foreign 
odor  (except  smut  or  garlic  odor);  or  grading 
blighted,  smutty,  garlicky  or  ergoty; 

(C)  Oats,  except  hull-less  oats,  not  meeting 
the  grade  requirements  for  U.S.  No.  4  (grade 
U.S.  sample  grade)  because  of  test  weight; 
percentage  of  sound  oats  (heat-damaged 
kernels  will  be  considered  to  be  sound  oats): 
a  musty,  sour,  or  commercially  objectionable 
foreign  odor  (except  smut  or  garlic  odor);  or 
grading  smutty,  thin,  garlicky  or  ergoty; 

(D)  Rye  not  meeting  the  grade  requirements 
for  U.S.  No.  3  Cgrades  U.S.  No.  4  or  worse) 
because. of  test  weight;  percent  damaged 
kernels  (heat-damaged  kernels  will  not  be 
considered  to  be  damaged);  thin  rye:  a  musty, 
souf,  or  commercially  objectionable  foreign 
odor  (except  smut  or  garlic  odor);  or  grading 
light  smutty,  smutty,  light  garlicky,  garlicky, 
or  ergoty;  , 

^E)  Flaxseed  not  meeting  the  grade 
requirements  for  U.S.  No.  2  (grades  U.S. 
sample  grade)  due  to  test  weight;  damaged 
kernels  (heat-damaged  kernels  will  not  be 
considered  to  be  damaged);  ora  musty,  sour, 
or  commercially  objectionable  foreign  odor 
(except  smut  or  garlic  odor); 

(ii)  Deficiencies  in  the  quality  of 
buckwheat,  determined  in  accordance  with 
applicable  state  grading  standards,  result  in 
it  not  meeting  No.  3  grade  requirements  due 
to  test  weight;  a  musty,  sour  or  commercially 
objectionable  foreign  odor  (except  smut  or 
garlic  odor);  or  grading  garlicky,  smutty  or 
ergoty  if  such  grades  are  provided  for  by  the 
applicable' state  grading  standards; 

(iii)  Quality  factors  for  Khorasan  fall  below 
the  levels  contained  in  the  Official  United 
States  Standards  for  Grain  that  cause  durum 
wheat  to  grade  less  than  U.S.  No.  4.  For 
example,  if  durum  wheat  grades  less  than 
U.S.  No.  4  when  its  test'weight  falls  below 


54.0  pounds  per  bushel,  Khorasan  would  be 
eligible  for  quality  adjustment  if  its  test 
weight  falls  below  54.0  pounds  per  bushel. 
The  same  quality  facto/s  considerecl  for 
quality  adjustment  of  durum  wheat  will  be 
applicable  and  determination  of  deficiencies 
will  be  made  in  accordance  with  the  Federal 
Grain  Inspection  Service  directive  that 
establishes  procedures  for  quality  factor 
analysis  of  Khorasan  seed".  Quality 
adjustment  discount  factors  for  U.S.  grades 
specified  in  the  Special  Provisions  will. also 
apply  to  Khorasan  at  the  same  levels 
applicable  to  durum  wheat; 

tiv)  Quality  factors  for  hull-less  barley  fall 
below  the  levels  contained  in  the  Official 
United  States  Standards  for  Grain  that  cause 
barley  to  grade  less  than  U.S.  No.  4.  For 
example,  if  barley  grades  less  than  U.S.  No. 
4  when  its  test  weight  falls  below  40.0 
pounds  per  bushel,' hull-less  barley  would  be 
eligible  for  quality  adjustment  if  its  test 
weight  falls  below  40.0  pounds  per  bushel. 
The  same  quality  factors  considered  for 
quality  adjustment  of  barley  will  be 
applicable  and  determination  of  deficiencies 
will  be  made  in  accordance  with  the  Federal 
Grain  Inspection  Service  directive  that 
establishes  procedures  for  quality  factor 
analysis  of  hull-less  barley-  Quality 
adjustment  discount  factors  for  U.S.  grades 
specified  in  the  Special  Provisions  will  also 
apply  to  hull-less  barley  at  the  same  levels 
applicable  to  barley; 

(v)  Quality  factors  for  hull-less  oats  fall 
below  the  levels  contained  in  the  Official 
United  States  Standards  for  Grain  that  cause 
oats  to  grade  less  than  U.S.  No.  4.  For 
example,  if  oats  grade  less  than  U.S.  No.  4 
when  its  test  weight  falls  below  27.0  pounds 
per  bushel,  hull-less  oats  would  be  eligible 
for  quality  adjustment  if  the  test  weigh^  falls 
below  27.0  pounds  per  bushel.  The  same 
quality  factors  considered  for  quality 
adjustment  of  oats  wilt  be  applicable  and 
determination  of  deficiencies  will  be  made  in 
accordance  with  the  Federal  Grain  Inspection 
Service  directive  that  establishes  procedures 
for  quality  factor  analysis  of  hull-less  oats. 
Quality  adjustment  discount  factors  for  U.S. 
grades  specified  in  the  Special  Provisions 
will  also  apply  to  hull-less  oats  at  the  same 
levels  applicable  to  oats;  or 

(vi)  Substances  or  conditions  are  present, 
including  mycotoxins.  that  are  identified  by 
the  Food  and  Drug  Administration  or  other 
.public  health  organizations  of  the  United 
States  as  being  injurious  to  human  or  animal 
health. 

(3)  Quality  will  be  a  factor  in  determining 
yourloss  only  if: 

(i)  The  deficiencies,  substances,  or 
conditions  resulted  from  a  cause  of  loss 
against  which  insurance  is  provided  under 
these  crop  provisions; 

(ii)  All  determinations  of  these 
deficiencies,  substances,  or  conditions  are 
made  using  samples  of  the  production 
obtained  by  us  or  by  a  disinterested  third 
party  approved  by  us; 

(iii)  With  regard  to  deficiencies  in  quality 
texcept  test  weight,  which  may  be 
determined  by  our  loss  adjustor),  the  samples 
are  analyzed  by: 

(A)  A  grain  grader  licensed  under  the 
United  States  Grain  Standards  Act  or  the 
United  States  Warehouse  Act; 
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(B)  A  grain  grador  licBiised  under  State  law 
,  and  employed  by  a  warehouse  operator  who 

has  a  commodity  storage  agreement  with  the 
Commodity  Credit  Corporation:  or 

(C)  A  grain  grader  not  licensed  under  Slate 
law.  but  who  is  employed  by  a  warehouse 
operator  who  has  a  commodity  storage 
agreement  with  the  C;ommodity  Oedil 
Corporation  and  is  in  compliance  with  State 
law  regarding  warehouses:  and 

(iv)  With  regard  to  substances  or 
conditions  injurious  to  human  or  animal 
health,  the  samples  are  analyzed  by  a 
laboratory  approved  by  us. 

(4)  Small  grain  production  that  is  eligible 
for  quality  adjustment,  as  specified  in 
sections  i  1(d)(2)  and  (.1).  will  be  reduced  by 
the  qualil^'  adjustment  factor  contained  in  the 
Special  Provisions.  , 

*  *  •  *  • 

12.  Late  Planting 

A  late  planting  period  is  applicable  to 
small  grains,  except  to  any  barley  or  wheat 
acreage  covered  under  the  terms  of  the  Wheat 
or  Barley  Winter  Coverage  Endorsement. 
Barley  or  wheal  covered  under  the  terms  of 
the  Winter  Coverage  Endorsement  must  be 
planted  on  or  prior  to  the  applicable  flnal 
planting  dale  specified  in  the  Special 
Provisions.  In  counties  having  one  fall  Final 
planting  date  for  acreage  covered  under  the 
Wheat  or  Barley  Winter  Coverage 
Endorsement  and  another  fall  Tinal  planting 
date  for  acreage  not  covered  under  the 
endorsement,  the  fall  late  planting  period, 
will  begin  after  the  Hnal  planting  date  for 
acreage  rjol  covered  under  the  endorsement. 

*  •         •         •         * 

■  3.  Amend  the  crop  insurance 
endorsement  contained  in  §457.102  as 
follows: 

■  a.  Revise  the  section  title;  and 

■  b.  Revise  the  endorsement,  all  to  read 
as  follows: 

§  457. 1 02    Wheat  or  barley  winter  coverage 
endorsement. 

Vnited  Slates  Department  of  Agriculture 

Federal  Crop  Insurance  Corporation 

Wheat  or  Barley  Winter  Coverage 
Endorsement 

(This  is  a  continuous  endorsement) 

1.  In  return  for  payment  of  the  additional 
premium  designated  in  the  actuarial 
documents,  this  endorsement  is  attached  to 
and  made  part  of  the  Small  Crains  Crop 
Provisions  subject  to  the  terms  and 

.conditions  described  herein. 

2.  This  endorsement  is  available  only  in 
counlies'for  which  the  Special  Provisions  for 
the  insured  crop  designate  both  a  fall  final 
planting  date  and  a  spring  final  planting  date, 
and  for  which  the  actuarial  documents 
provide  a  premium  rate  for  this  coverage. 

3.  You  must  have  a  Small  Grains  Crop 
Insurance  Policy  in  force  and  elect  to  insure 
barley  or  wheat  under  that  policy. 

4.  You  must  select  this  coverage,  by  crop, 
on  your  application  for  insurance.  Failure  to 
do  so  means  you  have  rejected  this  coverage 
for  both  wheat  and  barley  and  this 
endorsement  is  void. 


5.  In  addition  to  the  requirements  of 
section  34(b)  of  the  Basic  Provisions  and 
section  2  of  the  Small  Crains  Crop 
Provisions,  optional  units  may  be  established 
for  barley  if  each  optional  unit  contains  only 
initially  planted  winter  barley  or  only 
initially  planted  spring  barley. 

6.  If  you  elect  this  endorsement  for  winter 
barley,  the  contract  i:hange,  cancellation,  and 
termination  dates  applicable  to  wheat  in  the 
county  will  be  applicable  to  all  your  spring 
and  winter  barley. 

7.  Coverage  under  this  endorsement  begins 
on  the  later  of  the  date  we  accept  your 
application  for  coyerage  or  on  the  fall  final 
planting  date  designated  in  the  Special  ' 
Provisions.  Coverage  ends  on  the  spring  final 
pfanting  date  designated  in  the  Special 
Provisions. 

8.  The  provisions  of  section  14  of  the  Basic 
Provisions  are  amended  to  require  that  all 
notices  of  damage  be  provided  to  us  by  the 
spring  final  planting  date  designated  in  the 
Special  Provisions. 

9.  All  eligible  acreage  of  each  c:rop  covered 
under  this  endorsement  must  be  insured. 

10.  The  amount  of  any  indemnity  paid 
under  the  terms  of  this  endorsement  will  be 
subject  to  any  reduction  specified  in  the 
Basic  Provisions  for  multiple  crop  benefits  in 
the  same  crop  year. 

11.  Whenever  any  winter  wheat  or  barley 
is  damaged  during  the  insurance  period  and 
at  least  20  acres  or  20  percent  of  the  insured 
planted  acreage  in  the  unit,  whichever  is  less, 
does  not  have  an  adequate  stand  to  produce 
at  least  90  percent  of  the  production 
guarantee  for  the  acreage,  you  may.  at  your 
option,  take  one  of  the  following  actions: 

(a)  Continue  to  care  for  the  damaged  crop. 
By  doing  so.  coverage  will  continue  under 
the  terms  of  the  Basic  Provisions,  the  Small 
Grains  Crop  Insurance  Provisions  and  this 
endorsement. 

(b)  Replant  the  acreage  to  an  appropriate 
variety  of  the  insured  crop,  if  it  is  practical, 
and  receive  a  replanting  payment  in 
accordance  with  the  terms  of  section  9 
(Replanting  Payments)  of  the  Small  Grains 
Crop  Insurance  Provisions.  By  doing  so,,, 
coverage  will  continue  under  the  terms  of  the 
Basic  Provisions,  the  Small  Grains  Crop 
Insurance  Provisions  and  this  endorsement, 
and  the  production  guarantee  for  winter 
wheat  or  barley  will  remain  in  effect. 

(c)  Destroy  the  remaining  crop  on  such 
acreage.  By  doing  so,  you  agree  to  accept  an 
appraised  amount  of  production  determined 
in  accordance  with  section  11(c)(1)  of  the 
Small  Grains  Crop  Insurance  Provisions  to 
count  against  the  unit  production  guarantee. 
This  amount  will  be  considered  production 
to  count  in  determining  any  final  indemnity 
on  the  unit  and  will  be  used  to  settle  your 
claim  as  described'in  section  11  (Settlement 
of  Claim)  of  the  Small  Grains  Crop  Insurance 
Provisions.  You  may  use  such  acreage  for  any 
purpose,  including  planting  and  separately 
insuring  any  other  crop  if  such  insurance  is 
available.  If  you  elect  to  plant  and  elect  to 
insure  a  spring  type  of  the  same  crop  (you 
must  elect  whether  or  not  you  want 
insurance  on  the  spring  type  of  the  same  crop 
at  the  time  we  release  the  winter  type 
acreage),  you  must  pay  additional  premium 
for  the  insurance.  Such  acreage  will  be 


insuried  in  accordance  with  the  policy 
provisions  that  are  applicable  to  acreage  that 
is  initially  planted  to  a  spring  type  of  the 
insured  crop,  and  you  must: 

(1)  Plant  the  spring  type  in  a  manner  which 
results  in  a  clear  and  discernable  break  in  the 
planting  pattern  at  the  boundary  between  it 
and  any  remaining  acreage  of  the  winter  type: 
and 

(2)  Store  or  market  the  production  in  a 
manner  which  permits  us  to  verify  the 
amount  of  spring  type  production  separately 
from  any  winter  type  production.  In  the 
event  you  are  unable  to  provide  records  of 
production  that  are  acceptable  to  us.  the 
spring  type  acreage  will  be  considered  to  be 
a  part'of  the  original  winter  type  unit. 

Signed  in  Washington,  DC.  on  June  3, 
2003. 

Ross  ].  Davidson,  |r.. 

Manager,  Federal  Crop  Insurance 

Corporation. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  165 
(Docket  No.  03N-O068] 

Beverages:  Bottled  Water; 
Confirmation  of  Effective  Date 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  confirming  the 
effective  date  of  December  8,  2003,  for 
the  direct  final  rule  that  appeared  in  the 
Federal  Register  of  March  3,  2003  (68 
FR  9873).  The  direct  final  rule  amends 
the  bottled  water  quality  standards 
regulations  by  establishing  an  allowable 
level  for  uranium.  This  document 
confirms  the  effective  date  of  the  direct 
final  rule. 

DATES:  Effective  date  confirmed: 
Decembers,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
South,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-306).  Food  and 
Drug  Administration,  5100  Paint  Branch 
Pkwy.,  College  Park,  MD  20740-3835, 
301-436-1640. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  3,  2003  (68 
FR  9873).  FDA  published  a  direct  final 
rule  that  amends  the  bottled  water 
quality  standards  regulations  (21  CFR 
part  165)  by  establishing  an  allowable 
level  for  uranium.  Interested  persons 
were  given  until  May  2,  2003,  to 
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comment  oir  the  direct  final  rule.  FDA 
stated  that  the  effective  date  of  the 
direct  final  rule  would  be  December  8, 
2003,  and,  if  the  agency  received  no 
significant  adverse  comments,  it  would 
publish  a  notice  of  confirmation  of  the 
effective  date  no  later  than  June  11, 
2003.  FDA  received  no  significant 
adverse  comments  within  the  comment 
period.  Therefore,  FDA  is  confirming 
that  the  effective  date  of  the  direct  final 
rule  is  December  8,  2003.  As  noted  in 
the  direct  final  rule,  FDA  is  publishing 
this  confirmation  document  180  days 
before  the. effective  date  to  permit 
affected  firms  adequate  time  to  take 
appropriate  steps  to  bring  their  bottled 
water  products  into  compliance  with 
the  quality  standard  imposed  by  the 
new  rule. 

Dated:  lune  2.  2003. 
leffrey  Shuren, 

Assistant  Commissioner  for  Policy. 
|FR  Doc.  03-14477  Filed  6-6-03:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  310,  350,  and  369 
[Docket  No.  78N-0064] 
RIN  0910-AA01 

Antiperspirant  Drug  Products  For 
Over-the-Counter  Human  Use;  Final 
Monograpti 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  in  the  form  of  a  final  monograph 
establishing  conditions  under  which 
over-the-counter  (OTC)  antiperspirant 
drug  products  are  generally  recognized 
as  safe  and  effective  and  not  misbranded 
as  part  of  FDA's  ongoing  review  of  OTC 
drug  products.  FDA  is  issuing  this  final 
rule  after  considering  public  comments 
on  its  proposed  regulation,  issued  as  a 
tentative  final  monograph  (TFM),  and 
all  new  data  and  information  on 
cmtiperspirant  drug  products  that  have 
come  to  the  agency's  attention. 
DATES:  Effective  Date:  This  rule  is 
effective  December  9,  2004. 

Compliance  Dates:  The  compliance 
date  for  products  with  annual  sales  less 
than  $25,000  is  June  9.  2005.  The 
compliance  date  for  all  other  products  is 
December  9.  2004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  M.  Rachanow,  Center  for  Drug 


Evaluation  and  Research  (HFD-560), 
Food  alid  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-2307. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background 

II.  The  Agency's  Conclusions  on  the 
Comments 

A.  General  Comments  on  OTC 
Antiperspirant  Drug  Products 

B.  General  Comments  on  Labeling  of 
OTC  Antiperspirant  Drug  Products 

C.  Comments  on  Category  III 
Effectiveness  Testing 

D.  Comments  on  Testing  Guidelines 

E.  Comments  on  Antiperspirant 
Active  Ingredients 

F.  Comments  on  the  Safety  of     , 
Aluminum  Ingredients 

III.  Agency  Changes 

IV.  Summary  of  Changes  From  the 
Proposed  Rule 

V.  The  Agency's  Final  Conclusions 

VI.  Analysis  of  Impacts 

VII.  Paperwork  Reduction  Act  of  1995 

VIII.  Environmental  Impact 

IX.  Federalism 

X.  Section  369.20  Revision  "^' 

XI.  References 
Monograph  (Part  350) 

I.  Background 

In  the  Federal  Register  of  October  10, 
.  1978  (43  FR  46694),  FDA  published  an 
advance  notice  of  proposed  rulemaking 
to  establish  a  monograph  for  OTC 
antiperspirant  drug  products,  together 
with  the  recommendations  of  the 
Advisory  Review  Panel  on  OTC 
Antiperspirant  Drug  Products  (the 
Panel),  which  evaluated  the  data  on 
these  products.  The  agency's  proposed 
regulation  (TFM)  for  OTC  antiperspirant 
drug  products  was  published  in  the 
Federal  Register  of  August  20,  1982  (47 
FR  36492). 

In  the  Federal  Register  of  November 
7,  1990  (55  FR  46914),  the  agency  issued 
a  final  rule  establishing  that  certain 
active  ingredients  in  OTC  drug  products 
are  not  generally  recognized  as  safe  and 
effective  and  are  misbranded.  These 
ingredients  included  seven 
antiperspirant  ingredients,  which  are 
included  in  §  310.545(a)(4)  (21  CFR 
310.545(a)(4)).  In  this  rulemaking,  the 
agency  is  adding  one  additional 
ingredient  to  this  section.  (See  section 
III.l  of  this  document.)  • 

In  the  Federal  Register  of  March  23, 
1993  (58  FR  15452),  the  agency 
requested  public  comment  on  two 
citizen  petitions,  and  a  response  to  one 
of  the  petitions,  related  to  the  safety  of 
aluminum  compounds  in  OTC 
antiperspirant  drug  products.  This  final 
monograph  completes  the  TFM  and 


provides  the  substantive  response  to  the 
citizen  petitions. 

■    Twenty-four  months  after  the  date  of 
publication  in  the  Federal  Register,  for 
products  with  annual  sales  less  than 
525,000,  and  18  months  after  the  date  of 
publication  in  the  Federal  Register,  for 
all  other  products,  no  OTC  drug  product 
that  is  subject  to  this  final  rule  and  that 
contains  a  nonmonograph  condition 
may  be  initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  unless  it  is  the  subject  of  an 
approved  new  drug  application  (NDA) 
or  abbreviated  new  drug  application. 
Further,  any  OTC  drug  product  subject 
to  this  final  monograph  that  is 
repackaged  or  relabeled  after  the 
compliance  dates  of  the  final  rule  must 
be  in  compliance  with  the  monograph 
regardless  of  the  date  the  product  was  ^ 
initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce.  Manufacturers  are 
encouraged  to  comply  voluntarily  as 
soon  as  possible. 

In  response  to  the  TFM  on  OTC 
antiperspirant  drug  products  and  the 
request  for  comment  on  the  citizen 
petitions,  the  agency  received  20  . 
comments.  One  manufacturer  requested 
an  oral  hearing  before  the  Commissioner 
of  Food  and  Drugs  on  six  different 
issues. "Copies  of  the  inforniation 
considered  by  the  Panel,  the  comments, 
and  the  hearing  request  are  on  public 
display  in  the  Dockets  Management. 
Branch  (HFA-305),  Food  and  Drug 
Administrstion,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852.   "OTC 
Volumes"  cited  in  this  document  refer 
to  information  on  public  display. 

The  agency  received  some  "feedback" 
communications  under  the  OTC  drug 
review  procedures  (see  the  Federal 
Registers  of  September  29,  1981  (46  FR 
47740)  and  April  1,  1983  (48  FR 
14050)).  The  agency  has  included  these   . 
communications  in  the  administrative     ' 
record  and  addressed  them  in  this 
document. 

The  safety  issues  raised  by  the  citizen 
petitions  are  discussed  in  section  II. F  of 
this  document.  The  agency  believes  it 
has  adequately  responded  to  the  six 
issues  related  to  the  hearing  request; 
therefore,  a  hearing  is  not  necessary. 

11.  The  Agency's  Conclusions  on  the 
Comments 

A.  General  Comments  on  OTC 
Antiperspirant  DrugVroducts 

(Comment  1 )  One  comment  requested 
that  FDA  reconsider  its  position  that 
OTC  drug  monographs  are  substantive, 
as  opposed  to  interpretive,  regulations. 

The  agency  addressed  this  issue  and 
reaffirms  its  conclusions  as  stated  in 
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paragraphs  85  through  91  of  the 
preamble  to  the  procedures  for 
classification  of  OTC  drug  products 
(May  11.  1972.  37  FR  9464  at  9471  to 
9472)  and  in  paragraph  1  of  the 
preamble  to  the  TFM  in  the  present 
proceeding  (47  FR  36492  at  36493). 

fComment  2)  Three  comments 
disagreed  with  the  agency's  proposed 
'definition  of  an  antiperspirant:  "A  drug 
product  that,  when  applied  topically  to 
the  underarm,  will  reduce  the 
production  of  perspiration  (sweat)  at 
that  site."  (47  FR  36492  at  36503).  One 
comment  contended  it  was  unduly 
restrictive  and  unnecessar\'  to  limit  use 
only  in  tht;  underarm  area  because  it  is 
not  the  only  area  of  the  body  upon 
which  these  products  could  potentially 
be  applied.  The  comment  asked  the 
agency  to  modify  the  definition  to 
parallel  the  pharmacologic  activity  of 
the  active  ingredients  and  suggested:  "A 
drug  product  that,  when  applied 
topically,  will  reduce  the  production  of 
perspiration  (sweat)  at  that  site." 

A  second  comment  stated  that  the 
definition  limiting  use  to  the  underarm 
only  would  adversely  affect  its  products 
labeled  for  use^in  the  hands  and  for  use 
with  orthotic  and  prosthetic  appliances 
(to  keep  appliance-skin  contact  areas 
dry).  Noting  that  the  agency  and  the 
Panel  recognized  the  similarities  and 
differences  between  axillary  and  foot 
perspiration,  a  third  comment  stated 
that  ingredients  effective  in  the 
underarm  area  are  probably  effective  to 
control  foot  perspiration. 

The  agency  agrees  with  the  first 
comment  that  it  is  not  necessary  to 
specify  the  area  of  use  on  the  body  in 
the  definition  of  an  antiperspirant 
because  that  information  is  included  in 
the  product's  labeling.  Accordingly,  the 
agency  is  deleting  the  phrase  "to  the 
underarm"  from  the  definition  of  an 
antiperspirant  in  t|  350.3  (21  CFR  350.3) 
of  this  final  monograph  to  read: 
"Antiperspirant.  A  drug  product 
applied  topically  that  reduces  the 
production  of  perspiration  (sweat)  at 
that  site."  The  use  of  an  antiperspirant   • 
on  other  areas  of  the  body,  as  mentioned 
by  the  second  and  third  comments,  is 
discus.sed  in  section  II. A.  comment  no. 
4  and  section  II. C.  comment  14  of  this 
document. 

(Comment  3)  One  comment  stated 
that  the  TFM  for  OTC  antiperspirant 
drug  products  was  substantively  and 
procedurally  defective  because  it  failed 
to  address  adequately  the  Panel's 
Category  III  recommendations 
concerning  "enhanced  duration  of 
effect"  and  "problem  perspiration"  and 
failed  to  state  what  testing  was  required 
to  substantiate  these  claims.  The 
comment  requested  that  FDA*  issue  a 


new  or  amended  TFM  to  address  these 
issues. 

The  agency  has  determined  that  there 
is  no  need  to  withdraw,  amend,  or 
initiate  a  new  TFM.  Since  the  Panel's 
report  was  published  in  1978,  the 
procedural  regulations  for  the  OTC  drug 
review  were  revised  to  comply  with  the 
Court  ruling  in  Cutler  v.  Kennedv.  475 
F.  Supp.  838  (D.D.C.  1979).  The  revised 
regulations  (46  FR  47730,  September  29, 
1981)  provide  that  TFMs  and  final 
monographs  will  no  longer  contain 
recommended  testing  guidelines.  The 
agency  is  not  required  by  statute  or 
regulation  to  include  testing  guideline^ 
as  part  of  OTC  panel  reports  or  TFMs. 
The  agencv  .stated  in  propo.sed  §  350.60 
of  the  TFM  (47  FR  36492  at  36504)  and 
.states  in  «» 350.60  of  this  final 
monograph  (21  CFR  350.60)  that  "To 
assure  the  effectiveness  of  an 
antiperspirant.  the  Food  and  Drug 
Administration  is  providing  guidelines 
that  manufacturers  may  (emphasis 
added)  use  in  testing  for  effectiveness." 

The  "enhanced  duration  of  effect" 
and  the  "problem  perspiration"  issues 
are  discussed  in  section  II.C,  comments 
10  and  12  of  this  document.  Extended 
duration  of  effect  claims  have  been 
placed  in  Category  I  based  on  data 
submitted  by  other  comments  (see  also 
comment  12).  The  agency  has 
determined  that  claims  for  problem 
perspiration  are  outside  the  scope  of 
this  monograph  because  no  data  were 
submitted  to  support  such  claims  (see 
also  comment  10). 

(Comment  4)  One  comment 
contended  that  the  proposed  monograph 
would  have  a  disastrous  economic  effect 
on  its  company,  which  markets  an 
antiperspirant  product  first  formulated 
in  1902  and  labeled  for  excessive 
perspiration,  including  keeping  the 
hands  free  of  perspiration  (labeled  for 
use  on  the  hands  for  tennis,  racquetball, 
bowling,  football,  and  other  sporting 
uses),  and  marketed  for  prosthesis  and 
orthotic  use  (for  amputees  to  keep  their 
appliance  contact  areas  dry). 

"ro  qualify  for  exemption  from  the 
"new  drug"  definition  under  the  1938 
grandfather  clause  of  the  act,  the  drug 
product  must  have  been  subject  to  the 
Food  and  Drug  Act  of  1906,  prior  to 
June  25,  1938,  and  at  such  time  its 
labeling  must  have  contained  the  same 
representations  concerning  the 
conditions  of  its  use  (21  U.S.C. 
321(p)(l)).  Under  the  1962  grandfather 
clause  of  the  act,  a  drug  product  which 
on  October  9,  1962  was:  (1) 
Commercially  used  or  sold  in  the 
United  States;  (2)  not  a  "new  drug"  as 
defined  in  the  1938  act:  and  (3)  not 
covered  by  an  effective  NDA  under  the 
1938  act,  would  not  be  subject  to  the 


added  requirement  of  effectiveness 
"when  intended  solely  for  use  under 
conditions  prescribed,  recommended,  or 
suggested  in  labeling  with  respect  to 
such  drug  on  that  day."  (Public  Law  87- 
781,  section  107(c)(4'),  76  Stat.  788,  note 
following  21  U.S.C.  321). 

The  person  seeking  to  show  that  a 
drug  comes  within  a  grandfather 
exemption  must  prove  every  essential 
fact  necessary  for  invocation  of  the 
exemption.  See  United  States  v.  An 
Article  of  Drug  *   *   *  "Bentex 
Ulcerine,"  469  F.2d  875,  878  (5th  Cir. 
1972).  cert,  denied.  412  U.S.  938  (1973). 
Furth'ermore,  the  grandfather  clause  will 
be  strictly  construed  against  one  who 
invokes  it.  See  id.;  United  States  v. 
Allan  Drug  Corp.,  357  F.2d  713,  718 
(10th  Cir.),  cert,  denied.  385  U.S.  899 
(1966).  A  change  in  composition  or 
labeling  precludes  the  applicability  of 
the  grandfather  exemption.  See  USV 
Pharmaceutical  Corp.  v.  Weinberger, 
412  U.S.  655.  663  (1973). 

Although  the  comment  stated  that  its 
drug  products  have  been  marketed  since 
1902  with  hand  perspiration  labeling 
claims,  no  evidence  was  submitted  to 
show  that  the  labeling  and  composition 
of  the  products  have  remained 
unchanged  since  either  1938  or  1962,  so 
that  they  qualify  as  grandfathered 
products.  The  agency  requested  product 
labeling  from  these  years  on  several 
occasions  (Refs.  1.  2,  and  3),  but  none 
was  ever  provided.  Without  such 
evidence,  the  products  do  not  qualify 
for  either  grandfather  exemption.  The 
burden  of  proof  with  respect  to  the 
grandfather  exemption  is  hot  on  FDA, 
but  on  the  person  seeking  the 
exemption.  See  An  Article  of  Drug. 
*   *   *  "Bentex  Ulcerine,"  supra. 

The  1938  and  1962  grandfather 
clauses  apply  only  to  the  new  dru^ 
provisions  of  the  act  (see  21  CFR 
314.200(e))  and  not  to  the  adulteration 
and  misbranding  provisions.  The  OTC 
drug  review  was  designed  to  implement 
both  the  misbranding  and  the  new  drug 
provisions  of  the  ad.  (See  §  330.10  (21 
CFR  330.10),  37  FR  9464  at  9466.)  The 
grandfather  clauses  do  not  preclude  the 
agency  from  reviewing  any  currently 
marketed  OTC  drug  product,  regardless 
of  whether  it  has  grandfather  protection 
from  the  new  drug  provisions,  in  order 
to  ensure  that  it  is  not  misbranded. 

Although  the  comment  claimed  this 
final  rule  would  have  a  disastrous 
economic  effect  on  its  company  if 
antiperspirants  can  be  labeled  only  for 
underarm  use,  it  provided  no 
documentation  about  this  impact.  The 
agency  notes  that  while  the  company's 
products  would  need  to  be  relabeled  to 
bear  different  indications,  as  long  as  the 
monograph  conditions  are  met,  the 
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products  could  remain  in  the 
marketplace  after  relabeling  occurred. 
The  economic  impact  of  this  final  rule 
is  discussed  in  section  VI  of  this 
document. 

B.  General  Comments  on  Labeling  of 
OTC  Antiperspirant  Drug  Products 

(Comment  5)  Several  comments 
contended  that  FDA  should  not 
incorporate  the  "exclusivity  policy"  in 
the  final  monograph  by  prescribing 
specific  labeling  terminology  to  the 
exclusion  of  other  truthful 
nonmisleading  language. 

After  these  comments  were  submitted, 
in  the  Federal  Registers  of  May  1, 1986 
(51  FR  16258)  and  March  17,  1999  (64 
FR  13254),  the  agency  published  final 
rules  changing  its  labeling  policy  for 
stating  the  indications  for  use  of  OTC 
drug  products.  Under  §  330.1(c)(2)  (21 
CFR  330.1(c)(2)),  the  agency  provides 
options  for  labeling  OTC  drug  products. 
The  final  monograph  in  this  document 
is  subject  to  the  labeling  provisions  in 
§  330.1(c)(2).  In  addition,  the 
monograph  labeling  follows  the  format 
and  content  requirements  of  §  201 .66 
(21  CFR  201.66). 

(Comment  6)  One  comment  objected 
to  limiting  the  terms  proposed  in 
§  350.50(b)(1),  (b)(2),  and  {b)(3)  to 
"reduces,"  "decreases,"  "diminishes," 
and  "lessens."  The  comment  stated  that 
"lower"  and  "mitigate"  are  synonyms 
for  "reduce"  and  other  words  and 
phrases  state,  truthfully  and  accurately, 
the  effect  of  antiperspirants. 

Several  comments  disagreed  with  the 
agency  that  words  such  as  "stop," 
"check,"  "halt,"  "end,"  "eliminate," 
and  "protect"  should  not  be  used  in  the 
labeling  of  antiperspirant  drug  products, 
even  if  preceded  by  the  word  "helps," 
because  these  words  imply  the  ability  to 
stop  underarm  perspiration  totally  and 
would  therefore  mislead  the  consumer 
about  the  effectiveness  of  antiperspirant 
drug  products."  The  comments 
mentioned  the  minority  Panel  position 
that  "The  Panel  did  not  see  scientific 
data  to  indicate  that  a  consumer  can 
differentiate  between  such  words  as 
'halts,'  'checks,'  'stops,'  and  'ends,'  as 
disallowable  words  versus  'diminishes' 
and  'reduces'  as  allowable  words,"  (43 
FR  46694  at  46725).  One  comment 
agreed  with  the  minority  because  a 
review  of  the  entire  record  of  this 
proceeding  found  no  studies  or  data  to 
support  a  decision  to  disallow 
"protects,"  "halts,"  "checks,"  and 
"stops."  Another  comment  requested  a 
hearing.on  this  issue. 

One  comment  disagreed  with  the 
Panel's  Category  II  status  for  the 
following  labeling  claims  (43  FR  46694 
at  46724):  "Dry,"  "dry  formula,"  "super 


dry,"  "helps  stop  wetness,"  "completely 
guards  your.family,"  "helps  stop 
embarrassing  perspiration  wetness," 
"complete  protection,"  "really  helps 
keep  you  dry,"  and  "gentle  enough  for 
sensitive  areas  of  the  body."  The 
comment  asked  the  agency  to  allow 
these  claims  in  the  final  monograph. 

The  agency  has  re-evaluated  these 
claims  in  light  of  the  comments', 
arguments  and  its  current  policy  to 
provide  consumer  friendly  OTC  drug 
product  labeling.  The  agency  is  deleting 
one  previously  proposed  word 
("diminishes")  and  adding  some  more 
consumer-ftiendly  words  ("sweat"  and 
"sweating")  to  antiperspirant  product 
labeling. 

The  agency  proposed  the  word 
"diminishes"  in  §  350.50(b)  as  one  of 
the  optional  terms  that  could  be  used  as 
the  first  word  of  the  indications 
statement.  While  the  word  "diminish" 
means  to  "reduce,"  the  agency  does  not 
consider  it  as  consumer-friendly  as  the 
other  optional  words  "reduces," 
"decreases,"  or  "lessens."  Therefore,  the 
agency  is  not  including  "diminishes"  in 
§  350.50(b)  of  this  final  monograph  as  an 
FDA-approved  term.  The  agency 
rejected  the  words  "mitigate"  and 
"lower"  in  the  TFM  (comment  14,  47  FR 
36492  at  36496  to  36497).  The  agency's 
position  has  not  changed.  While  the 
terms  "mitigate,"  "lower,"  and 
"diminishes"  are  not  in  the  monograph 
and  the  agency  does  not  favor  their  use, 
manufacturers  may  use  these  terms,  or 
other  words  or  phrases  that  truthfully 
and  accurately  express  a  similar 
meaning,  under  the  flexible  labeling 
policy  in  §  330.1(c)(2). 

The  agency  is  not  changing  its 
position  on  the  use  of  the  word  "helps" 
in  conjunction  with  the  words  "stop," 
"halt,"  "check,"  "end,"  and 
"eliminate."  In  the  TFM  (comment  14), 
the  agency  stated  that  these  words . 
imply  the  ability  to  stop  underarm 
perspiration  totally  and  would  therefore 
mislead  consumers  about  antiperspirant 
effectiveness.  Although  neither  the 
Panel  nor  the  agency  had  any  consumer 
comprehension  studies  to  support  a 
decision  to  disallow  this  information, 
the  comments  also  did  not  provide  any 
data  to  support  these  terms.  The  agency 
would  consider  these  terms  if  data  are 
provided  to  show  that  consumers  would 
not  be  misled  about  the  effect  of 
antiperspirant  drug  products.  The 
agency  is  not  including  "helps  protect" 
before  "imderarm  dampness," 
"underarm  perspiration,"  or  "underarm 
wetness,"  because  the  language  is  not 
clear  and  could  confuse  consumers. 

The  agency  is  not  including  any  "dry" 
or  similar  claims  ("dry,"  "dry  formula," 
"super  dry,"  "really  helps  keep  you 


dry")  in  this  final  monograph  because 
no  criteria  have  been  established  to 
define  "dry."  Thus,  what  may  be  "dry" 
for  one  manufacturer's  product  may  not 
be  "dry"  for  another  manufacturer's 
product.  The  agency  would  consider 
including  "dry"  claims  in  the 
monograph  if  appropriate  criteria  for 
such  claims  are  developed. 

The  agency  is  not  including  claims 
such  as  "complete  protection"  or 
"completely  guards  your  family"  in  the 
monograph  because  there  is  no  evidence 
that  antiperspirant  drug  products 
provide  "complete"  protection.  "The 
agency  is  not  including  the  claim 
"gentle  enough  for  sensitive  areas  of  the 
body"  because  the  words  "sensitive 
areas"  may  imply  that  the  product  can 
be  used  on  other  body  areas  in  addition 
to  the  underarm.  The  agency  is  not 
including  the  claim  "helps  stop 
embarrassing  perspiration  wetness" 
because  what  is  "embarrassing"  or 
"problem"  perspiration  for  one 
individual  may  not  be  "embarrassing"^ 
or  a  "problem"  for  others.  (See  section 
II.C,  comment  10  of  this  document.) 

The  agency  is  not  including  both 
"perspiration"  and  "wetness"  in  the 
same  claim  because  it  considers  the 
duplicative  wording  unnecessary.  The 
currently  allowed  claims  are  "  *   *   * 
imderarm  wetness"  or  "*  *  *  underarm 
perspiration."  The  agency  would  have 
no  objection  to  "*   *    *  underarm 
perspiration  wetness,"  but  such  would 
have  to  be  done  under  the  flexible 
labeling  provisions  of  §  330.1(c)(2).  The 
agency  is  adding  the  words  "sweat"  and 
"sweating"  in  §  350.50(b)  as  other  ways 
to  describe  "wetness"  and 
"perspiration,"  because  consumers 
regularly  use  these  terms  to  describe 
perspiration.  Based  on  the  previous 
discussion,  the  agency  concludes  that  a 
hearing  is  not  warranted  on  these  issues. 

(Comment  7)  Three  comments 
requested  that  OTC  antiperspirant  drug 
products  be  exempted  from  the  keep  out 
of  reach  of  children  eind  accidental 
ingestion  warnings  in  §  330.1(g)  because 
these  products  are  not  toxic  by  oral 
ingestion.  One  comment  noted  only  one 
reported  ingestion  in  30  years  of 
marketing  antiperspirant  products. 
Another  comment  stated  that  aerosols,     . 
in  particular,  should  be  exempt  from  the 
ingestion  warning  due  to  the 
characteristics  of  the  delivery  system 
and  the  warnings  already  required  for 
aerosols  pressurized  bv  gaseous 
propellants  under  §  369.21  (21  CFR 
369.21). 

Although  the  comments  did  not 
submit  any  data  to  show  that 
antiperspfrant  drug  products  are  safe  if 
ingested,  the  agency  believes  these 
products  should  not  be  toxic  by  oral 
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ingestion  for  most  individuals. 
However,  individuals  with  renal 
dysfunction  or  immature  renal  function 
(i.e..  infants)  are  at  a  higher  risk  from 
any  exposure  to  aluminum.  Further, 
ingestion  of  the  various  inactive 
ingredients  present  in  these  products 
may  make  young  children  ill  or  cause 
other  undesirable  consequences. 
Without  adequate  proof  of  safety  if 
accidental  ingestion  were  to  occur,  the 
agency  has  no  basis  to  exempt  OTC 
antiperspirant  drug  products  from  the 
accidental  ingestion  warning. 

Although  aerosol  antiperspirant  drug 
products  are  unlikely  to  be  accidentally 
ingested  by  most  consumers,  the  agency 
notes  that  the  product  containers  are 
similar  to  those  used  for  some  food 
products.  Spraying  an  aerosol  into  the 
mouth  and  ingesting  it  could  be  more 
hazardous  than  ingesting  other  dosage 
forms  of  the  product  because  of  the 
aerosol  propel  lants.  The  warnings 
rtHjuJred  under  §  369.21,  for  those  drugs 
in  dispensers  pressurized  by  gaseous 
propellants,  are  not  related  to  ingestion, 
but  state  the  following:  "Avoid  spraying 
in  the  eyes.  Do  not  puncture  or 
incinerate.  Do  not  store  at  temperatures 
above  120  '^F.  Keep  out  of  reach  of 
children."  The  agency  does  not  consider 
these  warnings  a  basis  to  exempt  aerosol 
antiperspirants  from  the  accidental 
ingestion  warning  required  by  *j  330.1(g) 
for  topical  drug  products.  The  last 
statement  of  the  warning  required  by 
§  369.21  and  the  first  warning  required 
by  §  330.1(g)  (i.e.,  "Keep  out  of  reach  of 
children.")  are  identical  as  of  March  17. 
1999  (64  FR  13254  at  13294).  Section 
350.50(c)(4)(ii))  of  the  final  monograph 
requires  aerosol  antiperspirant  drug 
products  to  bear  the  language  in 
§  369.21.  These  products  do  not  have  to 
repeat  the  first  general  warning  required 
by  §  330.1(g)  but  need  to  have  the 
accidental  ingestion  warning  required 
by  §  330.1(g). 

(Comment  8)  Two  comments  objtjcted 
to  the  proposed  warning  in  §  350.50(c) 
for  aerosol  antiperspirants,  which  states: 
"Avoid  excessive  inhalation  "  The 
comments  argued  that  the  warning 
duplicates  and  gives  less  information 
than  the  current  warning  required  for 
aerosol  drug  products  under  §  369.21. 

Section  369.21  requires  the  following 
warning  statement  for  a  drug  packaged 
in  a  self-pressurized  container  in  which 
the  propellant  consists  in  whole  or  in 
part  of  a  halocarbon  or  hydrocarbon: 
"Use  only  as  directed.  Intentional 
misuse  by  deliberately  concentrating 
and  inhaling  the  contents  can  be 
harmful  or  fatal."  The  agency  does  not 
consider  this  warning  (which  addresses 
deliberate  misuse)  as  being  the  same  as 
a  general  statement  warning  people  to 


avoid  excessive  inhalation.  There  are 
many  people  who  would  not 
deliberately  misuse  the  product  who 
should  be  alerted  to  keep  away  from 
their  face  and  mouth  and  to  avoid 
excessive  inhalation.  The  warning 
appears  in  the  final  monograph  in  more 
consumer  friendly  language  and  in  the 
ntnv  labeling  format  as  follows:  "When 
using  this  product  [bullet)  keep  away 
from  face  and  mouth  to  avoid  breathing 
it."  (See  §  201.66(b)(4)  for  description  of 
a  "bullet.") 

C.  Comments  on  Category  III 
Effectiveness  Testing 

(Comment  9)  Several  comments 
objected  to  user  perception  testing  to 
substantiate  Category  III  effectiveness 
claims.  (See  comment  24,  47  FR  36492 
at  36499.)  The  comments  contended 
that  the  user  perception  test  is  not 
reliably  indicative  of  product 
effectiveness  and  offers  at  best  a  crude 
index  of  activity  that  is  difficult  to 
employ  for  precise  qualitative  and 
quantitative  evaluations.  The  comments 
considered  objective  gravimetric  sweat 
collection  procedures  more  reliable  than 
user  perception  testing  to  assess 
antiperspirant  activity  levels  and 
requested  that  user  perception  testing  be 
deleted.  Three  comments  submitted 
data  on  user  perception  testing  of 
Category  III  claims,  including  extra 
effective,  24-hour  duration,  emotional 
sweating,  and  foot  perspiration  (see 
section  II. C,  comments  11  through  14  of 
this  document). 

The  agency  has  determined  that  user- 
perception  test  data  support  emotional 
sweating.  24-hour  protection,  and  extra 
effective  claims.  Accordingly,  the 
agency  concludes  that  there  are 
sufficient  data  on  user  perception  tests 
(including  both  user  and  independent 
observer  perception  tests)  for  use  of 
antiperspirants  for  the  underarm.  No 
further  user  perceptfon  tests  are 
necessary  if  an  underarm  antiperspirant 
shows  at  least  20  percent  sweat 
reduction  by  gravimetric  tests  for 
emotional  sweating  and  24-hour 
protection  claims  or  30  percent  sweat 
reduction  for  extra  effective  claims. 
Adequate  user  perception  tests  have  not 
been  conducted  for  parts  of  the  body 
other  than  the  underarm^,  such  as  the 
hands  or  feet.  The  agency  will  still 
require  user  perception  and  other 
effectiveness  data  to  support  use  of 
antiperspirants  on  the  hands  and  feet 
(see  section  II. A,  comment  4  and  section 
II.C,  comment  14  of  this  document). 

(Comment  10)  Several  comments 
objected  to  the  Category  III  status  of  the 
claims  "problem  perspiration"  and 
"especially  troublesome  perspiration." 
One  comment  contended  these  claims 


are  not  inherently  misleading  or 
untruthful  and  many  people  who  do  not 
perspire  heavily  may,  at  times,  consider 
themselves  to  have  "problem"  or 
"troublesome"  perspiration. 

Other  comments  objected  to  the 
agency's  definition  of  problem 
perspiration  as  affecting  the  upper  5 
percent  of  perspirerers,  contending  that 
a  more  realistic  approach  would  be  to 
let  consumers  define  the  meaning  of 
these  words  by  running  efficacy  studies 
on  people  who  identify  themselves  as 
having  problem  or  especially 
troublesome  perspiraticm.  One  comment 
objected  to  the  economic  consequences 
of  testing  the  top  5  percent  of  the 
population  to  establish  a  "problem 
perspiration"  claim,  because  this  could 
raise  the  price  for  one  efficacy 
evaluation  from  the  current  $5,000  to 
$10,000  up  to  S200.000.  The  comment 
requested  a  hearing  on  this  issue  if  FDA 
did  not  revise  its  approach. 

No  data  were  submitted  to  the  agency 
to  show  that  any  OTC  antiperspirant 
drug  product  is  effective  in  reducing 
"problem"  or  "especially  troublesome" 
perspiration.  The  agency  is  not  aware  of 
any  products  that  currently  qualify  as 
effective  for  those  conditions.  If 
products  are  found  to  be  effective  in  the 
future,  the  agency  will  include  a 
definition  and  labeling  for  "problem"  or 
"especially  troublesome"  perspiration 
in  the  monograph.  The  agency  proposed 
in  the  tentative  final  monograph  that  a 
30  percent  reduction  in  sweat 
production  in  the  upper  5  percent  of 
perspirerers  is  necessary  for  a  "problem 
perspiration  claim"  (47  FR  36492  at 
36500).  As  discussed  in  section  II.C, 
comment  9  of  this  document, 
gravimetric  testing  is  sufficient  to  prove 
these  claims.  The  agency  would  find 
acceptable  an  antiperspirant 
effectiveness  study  on  a  population  of 
individuals  who  perceive  themselves  to 
have  "problem  perspiration,"  as  one 
comment  suggested.  Based  on  changes 
in  the  testing  to  support  these  claims, 
the  agency  concludes  that  a  hearing  is 
not  needed. 

(Comment  11)  Several  comments 
objected  to  the  agency's  proposed 
Category  II  classification  of  the  claims 
"extra  strength,"  "extra  effective,"  or 
any  other  comparative  effectiveness 
claims  (see  comment  19,  47  FR  36492  at 
36498).  The  comments  argued  that  if 
manufacturers  can  demonstrate  by 
appropriate  testing  and  methods  of 
statistical  analysis  that  one  product  is 
more  effective  than  another,  they  should 
be  permitted  to  so  inform  consumers. 
The  comments  noted  that  the  agency 
had  approved  an  NDA  for  an 
acetaminophen  "extra  strength"  product 
and  allowed  sunscreen  products  to  label 
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their  degree  of  effectiveness.  One 
comment  requested  a  hearing  on  this 
subject. 

To  prove  the  validity  of  comparative 
claims,  two  comments  submitted  both 
gravimetric  and  perceptual  data  (Refs.  4 
and  5).  Another  comment  submitted 
gravimetric  data  only  (Refs.  6  and  7)  and 
stated  that  one  study  showed  that  a  10 
percent  difference  in  antiperspirant 
effectiveness  can  be  measured  with 
currently  marketed  antiperspirant 
products.  This  comment  stated  that 
adequate  data  (Ref  8)  had  been 
submitted  to  the  Panel  (43  FR  46694  at 
46715)  to  show  that  as  differences  in 
antiperspirant  performance  levels 
increase,  larger  numbers  of  consumers 
perceive  the  difference.  These  data 
included  a  chart  plotting  differences  in 
sweat  reduction  against  the  percentage 
of  subjects  who  noted  variations  in 
axillary  wetness.  The  chart  shows  that 
at  20  percent  sweat  reduction, 
approximately  45  to  50  percent  of  the 
subjects  noticed  a  difference;  at  35 
percent  sweat  reduction,  approximately 
60  percent  noticed  a  difference;  and  at 
50  percent  sweat  reduction, 
approximately  75  percent  noticed  a 
difference.  The  comment  contended  that 
this  study  confirmed  the  Panel's 
determination  that  the  user  can  perceive 
a  shift  of  at  least  10  percent  in 
antiperspirant  effectiveness  and  that  a 
product  providing  a  30  percent  or 
greater  sweat  reduction  is  perceived  as 
more  effective  than  a  standard 
antiperspirant.  The  comments  requested 
monograph  status  for  "extra  strength" 
and  "extra  effective"  claims,  as 
qualified  by  gravimetric  studies. 

The  agency  has  determined  that  some 
of  the  studies  (Ref  4)  meet  the  Panel's 
"guidelines  for  user  perception  test  to 
be  done  for  claims  of  'extra-effective'  to 
be  classified  as  Category  1"  (43  FR  46694 
at  46730).  In  these  studies,  two  solid 
stick  antiperspirant  products 
(containing  either  10  percent  or  25 
percent  aluminum  chlorohydrate)  were 
compared  by  both  a  gravimetric  and  a 
user  perception  test.  In  the  gravimetric 
test,  91  female  subjects  used  the  10- 
percent  product,  and  88  used  the  25- 
percent  product.  A  1 7-day  conditioning 
•  period  with  no  antiperspirant  use  was 
followed  by  four  daily  applications  of 
one  of  the  products  to  a  randomly 
selected  axilla  (armpit  or  underarm). 
The  opposite  axilla  received  no 
treatment  and  served  as  the  control. 
Baseline  sweat  production  was 
determined  the  first  day  of  the  test.  On 
days  two  emd  three,  the  antiperspirant 
was  applied  and  1  hour  later  a  sweat 
production  sample  w&s  collected.  On 
day  five,  24  hours  after  the  fourth 
application,  a  sweat  production  sample 


was  collected.  Both  the  10-  and  25- 
percent  products  were  more  effective 
than  the  no  treatment  control  for  all 
time  periods  according  to  the  statistical 
methods  (Wilcoxon  signed  rank  test)  in 
the  agency's  guidelines  for  effectiveness 
testing  of  OTC  antiperspirant  drug 
products  (Ref  9).  Evaluation  of  the  Z 
values  for  the  two  1-hour  test  days  and 
the  24-hour  test  day  showed  that  both 
products  were  statistically  (Wilcoxon 
test)  at  least  20  percent  better  than  the 
control  axilla  for  all  time  periods  (p  < 
0.001  for  all  three  cases).  Thus,  both 
products  met  the  requirements  -for 
standard  effectiveness,  i.e.,  a  minimum 
of  20-percent  reduction  in  underarm 
perspiration.  Applying  the  same 
statistical  methods  to  a  30-percent 
reduction  in  underarm  perspiration  on 
the  last  24-hour  data  showed  that  the 
25-percent  product  was  more  effective 
than  no  treatment  (p  <  0.001)  and,  thus, 
met  one  of  the  extra  effective  criteria. 

The  same  study  design  was  used  in 
the  user  perception  test  except  that  the 
subjects  applied  the  10-percent  product 
under  one  axilla  and  the  25-percent 
product  under  the  other  axilla.  On  day 
five,  24  hours  after  the  fourth 
application,  the  100  female  subjects 
were  asked  "Under  which  arm  do  you 
feel  drier?"  All  subjects  had  a 
preference:  33  favored  the  10-percent 
product  and  67  favored  the  25-percent 
product.  A  statistically  significant 
number  of  the  subjects  were  able  to 
perceive  that  the  25-percent  product 
was  more  effective  than  the  10-percent 
product  (p  =  0.0005  one-sided).  This 
result  exceeded  the  Panel's  requirement 
that  58  out  of  100  subjects  have  a 
preference  for  the  test  antiperspirant  (43 
FR  46694  at  46731).  Thus,  these  studies 
showed  that  the  25-percent  aluminum 
chlorohydrate  met  the  Panel's  criteria 
(gravimetric  measurements  and  user 
perception)  for  an  extra  effective  claim. 

The  agency  has  determined  that  the 
studies  indicate  that  gravimetric  testing 
shows  an  adequate  difference  between  a 
stcmdard  antiperspirant  (with  a  20- 
percent  reduction  in  sweat)  and  an 
antiperspirant  with  at  least  a  30-percent 
reduction  in  sweat,  as  required  by  the 
Panel,  to  support  an  "extra  effective" 
claim.  The  agency  stated  in  the  tentative 
final  monograph  (47  FR  36492  at  36499) 
that  once  the  level  of  activity  that  is 
perceivable  by  users  has  been 
established  using  the  Panel's 
recommended  guidelines,  it  will  not  be 
necessary  to  perform  user  perception 
testing  on  individual  products. 
Accordingly,  the  agency  concludes  that 
no  further  user  perception  testing  is 
necessary  for  an  "extra  effective"  claim, 
which  is  being  included  in  the 
monograph  for  those  antiperspirant 


products  that  reduce  underarm 
perspiration  by  30  percent  or  more 
using  the  guidelines  for  effectiveness 
testing  of  antiperspirant  drug  products 
referred  to  in  §  350.60. 

The  Panel  placed  "extra-strength" 
claims  in  Category  II  because  it 
concluded  that  "the  presence  of  more 
active  ingredient  in  an  antiperspirant 
product  cannot  be  used  as  a  basis  for  a 
claim  of  added  effectiveness  because 
additional  amounts  of  antiperspirant 
active  ingredient  do  not  necessarily 
result  in  improved  product 
effectiveness"  (43  FR  46694  at  46724). 
The  Panel  also  stated  that  "the  term 
'extra-strength'  normally  refers  to 
increased  concentration  of  the  active 
ingredient  which  would  normally  mean 
added  effectiveness."  Several  comments 
agreed  that  more  active  ingredient  may 
not  yield  more  effectiveness.  Thus,  a 
product  containing  20  percent  of  an 
active  ingredient  (compared  to  1 5 
percent)  that  did  not  provide  30  percent 
or  more  sweat  reduction  could  not  claim 
"extra  strength"  or  "extra  effective.  ' 

The  agency  does  not  believe  thatior 
antiperspirants  the  claim  "extra 
strength"  is  as  informative  to  consumers 
as  the  claim  "extra  effective."  The 
agency  considers  "extra  effective"  to  be 
the  key  information  that  consumers 
want  to  know  to  select  an  appropriate 
antiperspirant  product.  The  agency  is 
including  this  new  labeling  claim  in 
§  350.50(b)(4)  of  this  final  monograph. 
Based  on  this  discussion,  the  agency 
concludes  that  a  hearing  is  not  needed 
on  this  subject. 

(Comment  12)  Several  comments 
objected  to  the  Panels  Category'  III 
classification  of  claims  for  enhanced 
duration  of  effect,  such  as  '■24-hour 
protection,"  "one  spray  keeps  you    - 
comfortably,  drj'  all  day,"  "prolonged 
protection,"  etc.  (43  FR  46694  at  46728). 
One  comment  stated  that  if  an 
antiperspirant  product  can  be  shown  to 
provide  the  required  20-percent 
reduction  in  perspiration  under 
hotroom  conditions  for  24,  48,  etc. 
hours  after  application,  then  duration 
claims  have  been  substantiated. 

Three  manufacturers  submitted 
gravimetric  studies  (Refs.  4,  7,  10,  and 
11)  that  used  a  hotroom  to  induce 
sweating  and  measured  sweat  collected 
in  cotton  pads  twice  over  a  24-hour 
period.  The  tested  ingredients  showed  a 
20-percent  or  more  reduction  in  sweat 
production  for  both  collection  times, 
which  the  comments  contended 
satisfied  enhanced  duration  claims  such 
as  "24  hour  protection"  and  "all  day 
protection."  One  comment  added  that 
its  data  (Ref  1 1 )  support  a  variety  of 
product  forms  (cream,  roll-on,  solid 
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stick)  and,  thus,  the  enhanced  duration 
effect  is  not  limited  to  product  form. 

The  agency  has  determined  that  the 
data  support  a  claim  of  enhanced 
duration  for  24  hours  according  to  the 
Panel's  criteria.  The  protocols  in  seven 
of  the  studies  (Refs.  7  and  10)  varied 
only  slightly  from  the  Panel's 
recommended  protocol.  Subjects  in  one 
study  abstained  from  antiperspirant  use 
for  2  weeks  prior  to  the  study.  Subjects 
in  the  other  six  studies  stopped  using 
antiperspirants  4  weeks  prior  to  the 
studies.  The  subjects  were  pretreated 
with  an  antiperspirant  for  the  5  days 
prior  to  beginning  sweat  collection 
procedures.  Sweat  was  collected  4  and 
24  hours  following  the  last 
antiperspirant  application.  Five  studies 
included  untreated  axilla  controls,  and 
two  studies  included  placebo  controls. 
One  product  was  tested  in  two  different 
studies  (one  with  a  placebo  and  one 
without),  and  the  results  were  virtually 
identical.  The  tests  supported  enhanced 
duration  efficacy  of  20  percent  sweat 
reduction  over  the  24-hour  period  for 
aluminum  zirconium  tetrachloride  (15.5 
percent  roll-on  and  18.2  percent  stick), 
zirconium  tetrachloride  (20  percent  roll- 
on),  aluminum  chlorohydrate  (6.8 
percent  aerosol),  and  aluminum 
chloride  (20  percent  solution). 

Other  data  (Ref.  4)  also  supported 
enhanced  duration  of  effectiveness  for 
antiperspirant  solid  sticks  containing  10 
and  25  percent  aluminum 
chlorohydrate.  Subjects,  who  abstained 
from  antiperspirant  use  for  17  days  prior 
to  the  study,  were  pretreated  with  an 
antiperspirant  for  the  3  days  prior  to 
sweat  collection,  1  and  24  hours  after 
the  last  antiperspirant  application. 
Standard  hotroom  and  sweat  collection 
procedures  were  used.  Over  the  24-hour 
period,  both  10  percent  and  25  percent 
aluminum  chlorohydrate  sticks  reduced 
sweat  production  in  the  treated  axilla  by 
20  percent  compared  to  the  untreated 
axilla.  The  25-percent  aluminum 
chlorohydrate  product  also  showed  a 
30-percent  reduction  in  sweat 
production. 

Six  other  studies  (Ref.  11)  support 
enhanced  duration  claims.  Most 
products  showed  a  20-percent  reduction 
in  sweat  production  compared  to  an 
untreated  axilla  for  both  the  4-  and  24- 
hour  evaluation  periods,  with  several 
products  showing  a  SO-^percent  sweat 
reduction.  However,  the  studies  did  not 
identify  the  antiperspirant  active 
ingredients. 

The  agency  is  including  the  following 
enhanced  duration  claims  in 
§  350.50(b)(3)  of  this  final  monograph: 
"all  day  protection,"  "lasts  all  day," 
"lasts  24  hours,"  or  "24  hour 
protection."  In  order  to  make  such  a 


claim,  an  antiperspirant  product  must 
reduce  sweat  production  by  at  least  20 
percent  over  a  24-hour  period  after 
application  using  the  guidelines  for 
effectiveness  testing  referred  to  in 
§  350.60.  Antiperspirant  products  that 
meet  the  extra  effective  criteria  (see 
section  II. C,  comment  11  of  this 
document)  over  a  24-hour  period  can  be 
labeled  with  both  extra  effective  and 
enhanced  duration  claims  (e.g.,  "24 
hour  extra  effective  protection,"  "all  day 
extra  effective  protection,"  "extra 
effective  protection  lasts  all  day,"  etc.). 
Claims  of  enhanced  duration  for  more 
than  24  hours  are  nonmonograph 
because  the  agency  has  not  received  any 
data  to  demonstrate  antiperspirant 
effectiveness  for  more  than  24  hours 
according  to  the  Panel's  criteria. 

(Comment  13)  Several  comments 
objected  to  the  Panel's  Category  III 
classification  of  claims  for  control  of 
emotional  sweating,  e.g.,  induced  by 
tension  or  stress  (43  FR  46694  at  46728). 
The  comments  contended  that  a 
product's  antiperspirant  activity  is  the 
same  whether  the  sweat  is  due  to 
thermal  conditions  or  emotional  factors. 
Some  comments  disagreed  with  the 
need  for  additional  testing,  especially 
consumer  perception  testing,  to 
establish  these  claims.  One  comment 
requested  a  hearing. 

One  comment  submitted  clinical  data 
(Refs.  7  and  12)  which  it  contended 
showed:  (1)  There  is  a  valid  scientific 
protocol  that  combines  a  gravimetric 
sweat  test  with  a  word-quiz  stress  test 
to  measure  reduction  in  emotionally- 
induced  sweat:  (2)  an  antiperspirant  is 
not  washed  from  the  axillae  during 
controlled  emotional  stressing,  and 
excessive  sweat  does  not  diminish 
antiperspirant  effectiveness;  (3)  an 
antiperspirant  effective  in  reducing 
thermally-induced  sweat  is  effective  in 
reducing  emotionally-induced  sweat 
also;  and  (4)  an  antiperspirant  that 
reduces  emotionally-induced  sweat  by 
20  percent  or  more  meets  the  standard  ' 
for  antiperspirant  effectiveness  for 
which  user  perception  and  benefit  has 
already  been  accepted  and,  thus,  there 
is  no  need  for  additional  user 
perception  testing.  The  studies  included 
aerosol,  roll-on,  and  stick  products 
containing  aluminum  chlorohydrate  or 
aluminum  zirconium 
tetrachlorohydrate,  the  major 
antiperspirant  active  ingredients. 

The  agency  has  determined  that 
gravimetric  sweat  tests  combined  with 
mental  stress  tests  support  an 
emotionally-induced  sweating  claim. 
The  data  included  12  studies  with  the 
same  design  of  5  days  each  on  panels  of 
approximately  25  female  subjects: 
Pretest-abstention  from  all 


antiperspirants  for  at  least  4  weeks  prior 
to  the  study;  day  one — pretreatment 
control  sweat  collection  under  no  stress; 
day  two— pretreatment  control  sweat 
collection  under  emotional  stressing; 
days  two  through  five — apply  test 
product;  and  days  four  and  five — 
posttreatment  sweat  collection  under 
emotional  stressing.  Subjects  applied 
the  antiperspirant  test  formulation  to 
one  axilla  and  used  either  a  comparative 
formulation,  a  control  placebo 
formulation,  or  no  treatment  on  the 
opposite  axilla.  A  control  emotional 
challenge  test,  which  lasted  for  about  60 
minutes,  was  done  on  day  two  and  an 
emotional  challenge  test  was  done  on 
days  four  and  five  of  the  study. 

Emotional  sweating  was  induced  by 
having  subjects  do  a  word  definition  test 
conducted  by  a  moderator  experienced 
at  insuring  optimum  stress.  The  subjects 
received  monetary  rewards  for  a  correct 
definition,  but  forfeited  some  of  their 
rewards  for  incorrect  or  untimely 
definitions.  Subjects  had  a  5-second 
time  limit  to  begin  a  response  and  a  15- 
second  maximum  time  to  give  the  actual 
word  definition.  After  60  minutes,  sweat 
was  measured  gravimetrically  from  the 
preweighed  absorbent  pads.  Standard 
sweat  collection  and  statistical 
evaluation  procedures  were  used.  The 
median  sweat  output  for  the  12  studies 
was  1,257  milligrams  (mg)  for  the 
pretreatment  control  under  emotional 
stressing  compared  to  415  mg  for  the 
pretreatment  control  under  no  stress. 
This  word  definition  test  effectively 
elicited  a  sweat  response. 

In  the  12  studies  using  the  word 
definition  test,  there  was  at  least  a  20- 
percent  reduction  of  sweat  production. 
The  top  10  percent  of  heavy  sweaters 
from  each  study  (25  subjects)  having  the 
highest  sweating  rates  on  the  untreated 
axilla  had  a  36.8  percent  average  sweat 
reduction  compared  to  38.2  percent 
reduction  in  the  remaining  90  percent  of 
each  population  (196  subjects),  showing 
no  significant  difference  in  effectiveness 
in  the  two  groups.  Majors  and  Wild  (Ref 
13)  obtained  similar  results  when 
comparing  individual  percent  reduction 
in  thermal  sweating  in  the 
antiperspirant-treated  axilla  to  rate  of 
sweating  from  the  untreated  axilla  in  89 
subjects.  They  found  that  heavy 
sweating  did  not  affect  the  rate  of 
reduction. 

The  products  tested  under  the 
emotional  sweat  protocol  were  also 
evaluated  under  a  standard  thermal 
sweat  protocol  at  100  °F  with  30  percent 
relative  humidity.  The  average  percent 
sweat  reduction  for  aerosols  was  37.0 
percent  for  emotional  sweating  and  34.0 
percent  for  thermal  sweating,  for  sticks 
it  was  46.0  percent  for  emotional 
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sweating  and  41.4  percent  for  thermal 
sweating,  and  for  roU-ons  it  was  51.3 
percent  for  emotional  sweating  and  53.3 
percent  for  thermal  sweating.  These  data 
show  that  the  same  products  have 
similar  average  percent  sweat  reduction 
for  both  emotional  and  thermal 
sweating. 

The  agency  concludes  that 
gravimetric  sweat  tests  combined  with 
mental  stress  tests  are  sufficient  to  show 
effectiveness  for  control  of  emotionally- 
induced  sweating;  the  data  show 
antiperspirant  drug  products  that  are 
effective  for  thermal  sweating  are  also 
effective  for  emotional  sweating.  The 
agency  has  determined  that  no 
additional  testing  (e.g.,  user  perception 
tests)  is  required  for  an  emotionally- 
induced  sweating  claim  for  products 
containing  monograph  ingredients  that 
meet  the  guidelines  for  effectiveness 
testing  of  antiperspirant  drug  products 
referred  to  in  §  350.60. 

The  agency  is  including  the  following 
emotionally-induced  sweating  claim  in 
§  350.50(b)(2)  of  this  final  monograph: 
"also  [select  one  of  the  following: 
'decreases,'  'lessens,'  or  'reduces'] 
underarm  (select  one  of  the  following: 
'dampness,'  'perspiration,'  'sweat,' 
'sweating,'  or  'wetness']  due  to  stress". 
Based  on  the  previous  discussion,  the 
agency  concludes  that  a  hearing  is  not 
needed  on  this  subject. 

(Comment  14)  One  comment 
requested  monograph  status  for  25 
percent  aluminum  chlorohydrate  to 
control  foot  perspiration  based  on 
gravimetric  and  perceptual  data  from 
four  randomized,  double-blind, 
bilateral,  paired-comparison  trials,  each 
having  12  female  subjects  (Ref  14). 
Treatment  was  randomly  assigned; 
aluminum  chlorohydrate  was  used  on 
one  foot  and  placebo  on  the  other  foot. 
A  25  percent  aluminum  chlorohydrate 
solution  in  50  percent  ethanol:50 
percent  water  and  a  placebo  control 
consisting  of  50  percent  ethanol:50 
percent  water  were  used  in  the  first 
study.  The  same  solutions  in  aerosol 
form  were  used  in  the  other  three 
studies.  The  procedure  in  the  agency's 
"Guidelines  for  Effectiveness  Testing  of 
OTC  Antiperspirant  Drug  Products" 
(Ref  9)  was  modified  for  foot  testing:  (1) 
A  3-day  pre-treatment  period  during 
which  subjects  were  not  to  use  any  foot 
care  products,  with  each  subject 
receiving  four  daily  product 
applications  prior  to  final  hotroom 
posttreatment  testing  collection;  (2) 
sweat  collection  media  were  cotton 
socks  rather  than  absorbent  pads;  (3)  a 
required  5-minute  period  of  mild 
exercise  (walking  around  the  hotroom  at 
the  beginning  of  each  collection  period); 
and  W  a  modified  method  to  calculate 


effectiveness  due  to  the  erratic  rate  of 
sweat  collections  for  both  treated  and 
control  feet. 

The  comment  stated  that  the 
calculation  technique  included  in  the 
agency's  guidelines  could  not  be  used 
for  the  following  several  reasons:  (1) 
The  increased  number  and  higher    - 
concentration  of  sweat  glands  in  the  foot 
area,  (2)  the  occlusive  nature  of  the  foot 
area,  and  (3)  the  erratic  rate  of  sweat 
collections  for  both  treated  and  control 
feet.  The  comment  contended  that  by 
considering  the  baseline,  the 
posttreatment  sweat  collections,  and  the 
preferential  subject  perception  data, 
statistically  significant  differences  could 
be  shown  between  sweat  collection 
Vcilues  for  the  treated  foot  compared  to 
baseline  values. 

The  comment  stated  that  based  on  at 
least  a  5-percent  difference  between  the 
measured  sweat  output  of  each  foot, 
sweat  reduction  was  achieved  for  the 
treated  foot  in  25  of  48  subjects  (52 
percent)  compared  to  only  10  of  48 
subjects  (21  percent)  for  the  control  foot. 
The  comment  added  that,  based  on  the  . 
user  perception  questioimaire,  75    - 
percent  of  the  subjects  (29  out  of  39 
subjects  who  were  able  to  discriminate) 
were  able  to  perceive  after  the  hotroom 
exposure  that  the  treated  foot  was  drier 
compared  to  only  21  percent  of  the 
subjects  (10  out  of  48)  who  perceived 
the  control  foot  to  be  drier. 

A  second  comment  submitted  a 
proposed  clinical  protocol  (Ref  15),  but 
never  submitted  any  clinical  data. 

The  agency  has  found  the  data  are 
insufficient  to  support  a  foot 
antiperspirant  claim.  In  axillary 
sweating  tests  submitted  to  the  Panel, 
the  range  of  effectiveness  (average 
percent  sweat  reduction)  of 
antiperspirants  was  20  to  40  percent  in 
most  tests,  vvith  aerosols  having  a 
reduction  range  of  20  to  33  percent  (43 
FR  46694  at  46713).  In  the  comment's 
studies  on  aluminum  chlorohydrate  for 
foot  antiperspirancy  (Ref  14),  the 
average  percent  sweat  reduction  was 
below  10  percent,  which  is  considerably 
below  the  20  percent  minimum  level  of 
sweat  reduction  recommended  by  the 
Panel  for  efficacy  testing  of  OTC 
antiperspirant  drug  products  on  the  foot 
(43  FR  46728).  In  addition,  the  agency 
has  a  number  of  concerns  about  the 
comment's  data  treatment  methods:  (1) 
The  particular  sweat  collections 
selected  for  analysis  were  not  chosen 
consistently  across  studies  but  were 
based  on  arbitrarily  chosen  final  sweat 
measurements  that  varied  with  the 
different  studies,  (2)  the  choice  of  a  5- 
percent  difference  between  the 
measured  sweat  output  of  each  foot  as 
"clinically  significant"  seems  arbitrary 


and  was  not  prespecified  in  the 
protocol,  (3)  the  efficacy  criterion  used 
(greater  than  15  percent  reduction  from 
baseline)  was  apparently  defined  after 
the  data  were  collected  and  the  results 
are  therefore  potentially  biased,  and  (4) 
comparison  with  baseline  is  not  an 
adequate  basis  upon  which  to  conclude 
product  efficacy  because  it  ignores 
placebo  and  time  effects  that  are 
accounted  for  in  between  product 
comparisons.  The  agency's  analysis  of 
"across  study"  data  (using  the  average 
of  the  two  sweat  collections  on  day  four, 
or  average  of  the  four  collections  on  day 
four  and  five  as  the  baseline,  and  the 
average  of  the  two  final  collections  as  a 
measure  of  the  final  sweat  product)  did 
not  show  a  statistically  significant  mean 
(or  mean  percent)  sweat  reduction  from 
baseline  in  treated  or  control  feet. 

The  agency  does  not  agree  with  the 
comment's  evaluation  of  its  user 
perception  data,  but  considers  the 
product  as  ineffective  both  in  subjects 
who  preferred  placebo  and  in  subjects 
with  no  preference.  It  appears  that  the 
comment  chose  to  ignore  tied 
preferences.  However,  when  subjects 
with  no  preference  were  included  in  the 
analysis,  22  out  of  48  subjects  (45.8 
percent)  and  29  out  of  48  subjects  (60.4 
percent)  preferred  the  treated  foot, 
before  entering  and  after  leaving  the 
hotroom,  respectively.  Both  proportions 
are  not  significantly  different  from  1/2 
(two-tailed,  p  =  0.28  and  0.15, 
respectively).  Furthermore,  the  subjects 
apparently  could  not  perceive  which 
foot,  treated  or  untreated,  was  drier. 
More  subjects  failed  to  choose  the  drier 
foot,  than  .chose  it  correctly,  both  at 
baseline  and  posttreatment.  Thus,  the 
wetness  perception  study  failed  to  show 
that  subjects  are  able  to  tell  marginal 
differences  in  sweating  of  the  feet. 

The  agency  has  concluded  that  no 
statistically  significant  treatment  effect 
was  found  in  sweat  reduction  or  in 
subject's  perception  of  sweat  l[Ref  16). 
Thus,  25  percent  aluminum 
chlorohydrate  has  not  been  shown  to  be 
an  effective  foot  antipersprirant.  The 
agency  provided  the  second  comment, 
suggestions  on  its  protocol;  a  revised 
protocol  was  acceptable  (Ref  17),  but  no 
test  data  were  ever  submitted.  The 
agency  is  not  including  foot 
antiperspirancy  claims  in  the  final 
monograph. 

D.  Comments  on  Testing  Guidelines 

(Conunent  15)  Several  comments 
requested  that  the  background  section  of 
the  effectiveness  testing  guidelines 
include  the  following:  "FDA  recognizes 
that  alternative  methodologies  may  be 
appropriate  to  qualify  an  antiperspirant 
drug  product  as  effective.  These 
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guidelines  do  not  preclude  the  use  of 
alternative  methodologies  that  provide 
scientifically  valid  results." 

The  agency  is  adding  this  statement 
(but  changing  the  words  "alternative 
methodologies"  to  'alternate  methods") 
and  adding  "subject  to  FDA  approval" 
to  provide  for  alternate  methods  and 
statistical  evaluations  of  effectiveness 
test  data. 

(Comment  16)  Several  comments 
requested  that  the  relative  humidity  of 
35  to  40  percent  in  the  effectiveness 
testing  guidelines  be  lowered  to  30 
percent,  the  hotroom  condition  widely 
used  by  industry.  One  comment 
submitted  the  results  of  effectiveness 
studies  (Refs.  7.  10,  and  18)  that  used  a 
hotroom  operated  at  30  +  3  percent 
relative  humidity.  The  comment  stated 
that  30  percent  relative  humidity 
accurately  measures  antiperspirant 
effectiveness  without  causing  excessive 
discomfort  to  test  subjects.  Two  other 
comments  submitted  effectiveness  test 
data  where  the  relative  humidity  in  the 
hotroom  was  "about  35  percent"  (Refs. 
19  and  20)  or  "35  percent  ±  5  percent" 
(Ref.  21). 

Based  on  these  data,  the  agency  is 
revising  the  relative  humidity  range  for 
hotroom  conditions  in  the 
antiperspirant  effectiveness  testing 
guidelines  from  35  to  40  percent  to  a 
range  of  30  to  40  percent.  Seven  studies 
(Ref.  10)  that  showed  an  enhanced 
duration  of  effectiveness  of  20  percent 
sweat  reduction  over  a  24-hour  period 
for  several  antiperspirant  products  (see 
also  section  II.C,  comment  12  of  this 
document)  used  a  protocol  (Ref.  18)  in 
which  the  subjects  were  placed  in  a 
controlled  environment  with  the 
temperature  held  at  100  ±  2  °F  and  the 
relative  humidity  held  at  30  ±  3  percent. 
Because  the  subjects  were  able  to 
generate  at  least  1 50  mg  of  sweat  per 
axilla  per  20  minute  period,  the  agency 
considers  the  results  of  the  gravimetric 
tests  valid.  In  other  studies  (Refs.  20  and 
21),  sweating  was  induced  by  having  the 
subjects  sit  in  a  hotroom  maintained  at 
a  temperature  of  100  ±  2  °F  and  at  a 
relative  humidity  of  about  35  percent  or 
35  ±  5  percent.  These  studies  support 
claims  of  extra  effectiveness  and 
enhanced  duration  (24-hour  claims). 
See  section  II.C,  comments  11  and  12  of 
this  document.  To  assure  that  test 
subjects  sweat  adequately  during  the 
hotroom  test,  the  agency  is  adding  the 
following  baseline  perspiration  rate 
condition:  "Baseline  perspiration  rate. 
Test  subjects  must  produce  at  least  100 
milligrams  of  sweat  from  the  untreated 
or  placebo  control  axilla  in  a  20-minute 
collection  in  the  controlled 
environment." 


(Comment  17)  Two  comments 
requested  revision  of  the  part  of  the 
antiperspirant  effectiveness  testing 
guidelines  that  involves  application  of  a 
control  formulation  to  the  alternate 
axilla  during  testing.  Noting  that  the 
guidelines  state  that  the  control 
formulation  is  to  be  "devoid  of  any 
antiperspirant  activity  *   *   * 
determined  in  a  test  compared  to  no 
treatment,"  a  comment  contended  that  it 
should  be  appropriate  to  compare 
antiperspirant  activity  directly  against 
an  untreated  axilla  and,  thereby,  reduce 
the  time,  complexify,  and  cost  of  the 
testing,  especially  the  cost  of  developing 
a  control  formulation  "devoid"  of 
antiperspirant  activity.  The  comment 
requested  that  the  testing  guidelines  be 
revised  to  provide  for  the  application  of 
a  control  formulation  or  no  treatment  to 
the  other  axilla  of  each  test  subject.  The 
other  comment  submitted  data  from  two 
studies  (Refs.  22  and  23)  where  one 
antiperspirant  formulation  was  tested 
against  both  a  placebo  control  and  an 
untreated  axilla  control  with  virtually 
identical  results;  therefore,  a  placebo 
control  was  unnecessary  to  evaluate 
product  effectiveness. 

The  data  (Refs.  22  and  23)  involved  an 
aerosol  spray  containing  6.8  percent 
aluminum  chlorohydrate  tested  by  two 
gravimetric  sweat  tests  under  hotroom 
conditions  to  substantiate  the  claim  that 
the  product  provides  "all  day  wetness 
protection."  Both  studies  had  the  same 
design:  Day  one — pretreatment  control 
collection;  days  two,  three,  and  four — 
application  of  antiperspirant:  and  days 
four  and  five — posttreatment  sweat 
collection  4  and  24  hours  after 
application.  The  data  were  evaluated 
using  one  of  the  statistical  methods 
recommended  in  the  antiperspirant 
testing  guidelines.  In  one  study  (Ref. 
22),  the  product  was  tested  against  a 
placebo  aerosol  in  44  subjects.  The 
placebo  was  identical  to  the  test 
formulation  aind  supposedly  devoid  of 
antiperspirant  activity;  the  formula 
difference  was  adjusted  with  aerosol 
propellant.  The  results  were  statistically 
significant  and  showed  that  the 
aluminum  chlorohydrate  aerosol 
effectively  reduced  sweat  production  by 
at  least  20  percent  more  than  the 
placebo  aerosol  at  4  and  24  hours  after 
application.  However,  the  placebo 
showed  some  antiperspirant  activity.  In 
the  second  study  (Ref.  23),  the  same 
product  was  tested  against  an  untreated 
axilla  control  in  49  subjects  with 
statistically  signiflcant  results.  The 
aluminum  <:hlorohydrate  aerosol 
effectively  reduced  sweat  production  by 
at  least  20  percent  more  on  the  treated 


axilla  than  the  untreated  control  axilla 
at  4  and  24  hours  after  application. 

The  agency  is  unable  to  conclude 
from  these  data  that  an  untreated 
comparator  is  equivalent  to  use  of  a 
placebo.  The  observed  effect  of  a 
treatment  (e.g.,  antiperspirant)  may 
represent  the  sum  of  the 
pharmacological  effects  of  the  test  drug 
and  other  effects  associated  with  the 
intervention  effort,  which  may  include 
psychological  effects  and  the  effects  of 
the  excipients  used  in  a  product 
formulation.  Although  studies  have 
been  conducted  in  the  past  using  no 
treatment  for  one  axilla,  the  use  of  a 
placebo  control  for  that  axilla  allows  for 
assessment  of  the  net  treatment  effects 
of  the  test  article.  Therefore,  the  agency 
is  retaining  the  requirement  for  a. 
placebo/vehicle  control  in  the 
antiperspirant  effectiveness  testing 
guidelines. 

The  proposed  guidelines  stated  that 
the  control  formulation  is  as  similar  as 
possible  to  the  test  formulation  and 
devoid  of  any  antiperspirant  activity.  As 
the  placebo  used  in  one  study  (Ref.  22) 
was  not  completely  devoid  of 
antiperspirant  activity,  the  agency  is 
revising  the  guidelines  to  state: 

Hotroom  procedure.  (1)  For  gravimetric  ' 
and  user  perception  testing,  treatments 
consist  of  the  application  of  the  test 
formulation  to  one  axilla  and  the  application 
of  a  placebo  control  formulation  to  the  other 
axilla  of  each  test  subject.  Except  for  the 
active  ingredient,  the  placebo  control 
formulation  should  be  as  similar  as  possible 
to  the  test  formulation. 

The  agency  concludes  that  this 
revised  testing  procedure  will  reduce 
the  time,  complexity,  and  cost  of  testing 
because  it  eliminates  the  cost  of 
developing  a  control  formulation 
"devoid"  of  antiperspirant  activity. 

E.  Comments  on  Antiperspirant  Active 
Ingredients 

(Comment  18)  Several  comments 
noted  a  discrepancy  in  a  heading  in  an 
active  ingredient  table  in  the  Panel's 
report  (43  FR  46694  at  46697).  where 
"Metal:Halide"  is  used,  and  in  proposed 
§  350.10  (47  FR  36492  at  36504),  where 
"Al:Cr'  is  used.  Two  comments 
suggested  that  "AlrCI"  in  the  table 
heading  and  in  §  350.10  should  be 
changed  to  "MetalrCI,"  because  the  ratio 
range  in  the  table  is  for  the  ratio  of  the 
"CI"  to  either  aluminum  ("Al")  or 
aluminum  plus  zirconium  ("Al+Zr"). 

The  agency  notes  that  the  ratio  range 
designated  as  "Al:Cr'  in  the  TFM 
should  have  been  "Metal:Halide,"  as  it 
was  in  the  Panel's  report.  The  agency  is 
not  including  the  ratio  range  table  in 
§  350.10  of  this  fmal  monograph 
because  this  information  is  now 
included  in  the  U.S.  Pharmacopeia- 
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National  Formulary  (USP-NF) 
monographs  for  each  active  ingredient 
included  iii  §350.10,  where  applicable. 
The  agency  is  changing  the  introductory 
text  of  §  350.10  to  state:  "Where 
applicable,  the  ingredient  must  meet  the 
aluminum  to  chloride,  aluminum  to 
zirconium,  and  aluminum  plus 
zirconium  to  chloride  atomic  ratios 
described  in  the  United  States 
Pharmacopeia-National  Formulary!" 

(Comment  19)  Two  comments  agreed 
with  the  agency  that  buffer  components 
present  in  the  compound,  such  as 
glycine  or  glycol,  should  be  omitted 
when  calculating  the  maximum 
allowable  concentration  of  active 
ingredients  in  an  antiperspirant  product 
(47  FR  36492  at  36495).  One  comment 
noted  a  potential  source  of  confusion 
because  the  active  ingredients  table  in 
proposed  §  350.10  included  the  buffer 
names  along  with  the  active  ingredient 
names.  To  minimize  confusion  and  to 
be  consistent  with  the  agency's  policy 
regarding  buffers,  the  comment 
requested  the  agency  to  remove  the 
buffer  names  from  the  "active 
ingredient"  column  in  §  350.10.  The 
comment  proposed  a  number  of  changes 
in  the  active  ingredient  section. 

When  the  Panel  first  discussed 
terminology  for  aluminum  chloride  and 
aluminum  chlorohydrate  antiperspirant 
active  ingredients,  the  buffer  additives 
were  not  included  (Ref.  24). 
Subsequently,  ihe  Cosmetic,  Toiletry, 
and  Fragrance  Association  (CTFA) 
Antiperspirant  Task  Force  developed 
definitions  for  aluminum  chlorohydrex 
complexes  with  propylene  glycol  or 
polyethylene  glycol,  and  for  aluminum 
zirconium  chlorohydrex  complexes 
with  glycine  (Ref.  25).  The  Panel 
adopted  these  definitions,  including 
those  for  ingredients  with  buffered 
additives,  in  its  report  (43  FR  46694  at 
46696  and  46697),  and  the  agency 
proposed  this  nomenclature  ift  the  TFM 
(47  FR  36492).  Since  the  comment  was 
submitted,  the  USP-NF  developied 
names  for  these  antiperspirant  active 
ingredients  that  include  the  names  of 
the  buffers,  where  applicable,  and  active 
ingredient  names  in  this  final 
monograph  include  the  buffer,  where 
applicable. 

"The  agency  considers  calculation  of 
the  concentration  of  an  antiperspirant 
ingredient  present  in  a  product  based  on 
the  amount  of  anhydrous  ingredient  to 
be  appropriate.  Buffered  antiperspirant 
ingredients  contain  the  same  active 
chemical  moiety  as  the  corresponding 
nonbuffered  ingredients,  and  the 
antiperspirant  activity  of  both 
ingredients  is  similar. 

(Comment  20)  One  comment 
requested  the  agency  allow 


concentrations  of  antiperspirant  active 
ingredients  above  those  proposed  in  the 
monograph  as  long  as  the  amount  of 
ingredient  applied  to  the  skin  is  not 
greater  than  the  amount  judged  safe  by 
the  Panel.  The  comment  noted  that,  in 
the  TFM  (comment  no.  12,  47  FR  36492 
at  36495  to  36496),  the  agency  had 
disagreed  with  earlier  comments  on  this 
issue  and  stated  that  "the  comments 
included  no  new  data  to  show  that  a 
higher  concentration  of  antiperspirant 
active  ingredient  marketed  in  a 
particular  container  would  deliver  no  . 
more  than  the  amount  of  active 
ingredient  judged  safe  by  the  Panel." 

The  comment  submitted  new  data 
from  eight  usage  studies  (Ref.  26)  to 
support  a  higher  (up  to  35  percent) 
active  ingredient  concentration  for 
powder  roll-on  antiperspirant  drug 
products.  Fifty  male  and  female 
subjects,  between  the  ages  of  18  and  55, 
participated  in  each  study.  Subjects 
were  given  a  preweighed  product  and 
instructed  to  use  only  that  product,  to 
keep  a  record  of  how  many  times  they 
used  it,  and  not  to  allow  anyone  else  in 
the  householdto  use  the  product.  An 
average  of  43  subjects  completed  the  1- 
week  studies  and  returned  their  product 
to  the  laboratory  where  it  was 
reweighed. 

The  amount  of  product  applied  with 
each  use  was  calculated.  The  four 
powder  roll-ons,  which  contained  33 
percent  aluminum  zirconium 
tetrachlorohydrate.  were  found  to 
deliver  between  23  and  44  mg  of 
antiperspirant  ingredient  per  axilla  per 
use.  The  other  product  forms  (solid 
stick,  cream,  or  liquid  roll-on), 
containing  18  to  19  percent  lof  either 
aluminum  chlorohydrate  or  aluminum 
zirconium  tetrachlorohydrate,  were 
found  to  deliver  between  54  and  98  mg 
of  antiperspirant  ingredient  per  axilla 
per  use.  The  comment  contended  these 
data  show  that  higher  concentrations  of 
active  antiperspirant  ingredients,  as 
used  in  powder  roll-on  systems,  deposit 
no  more  and,  in  fact,  deposit  less  active 
ingredient  than  is  deposited  in  a  liquid 
roll-on,  solid  stick,  or  cream  product 
containing  proposed  monograph    . 
concentrations  of  active  ingredients. 
Thus,  the  comment  argued  that 
concentrations  up  to  35  percent  of 
Category  I  active  ingredients  should  be 
allowed  in  powder  roll-on 
antiperspirants. 

This  issue  was  speciHcally  brought 
before  the  Panel,  which  did  not  agree  to 
change  the  maximum  concentration 
(Ref.  27).  The  Panel  noted  that 
aluminum  antiperspirants  can  be 
irritating,  expressed  cbncern  that  a 
small  amount  of  a  concentrated 
formulation  may  be  more  irritating  than 


a  large  amount  of  a  more  dilute 
formulation^  and  concluded  that 
antiperspirant  products  with  a  higher 
concentration  would  need  an  NDA  with 
additional  safety  studies.  The  agency 
notes  that  increasing  the  concentration 
of  aluminum  antiperspirant  ingredients 
increases  the  acidity  of  the  material  and 
irritation  of  the  skin  (Refs.  28.  29.  and 
30).  The  agency  concludes  that  safety 
data  are  needed  to  show  that  powder 
roll-on  dosage  forms  containing  up  to  35 
percent  aluminum  chlorhydrates  or 
aluminum  zirconium  chlorhydrates  are 
not  irritating. 

Since  the  TFM  was  published,  several 
citizen  petitions  have  raised  concerns 
about  the  amount  of  aluminum  absorbed 
from  topical  antiperspirant  drug 
products.  (See  section  11. F,  comment  23 
of  this  document.)  The  agency  has  no 
data  showing  that  products  containing 
up  to  35  percent  aluminum 
chlorhydrates  or  aluminum  zirconium 
chlorhydrates  increase  aluminum 
absorption  and  is  not  revising  the 
monograph  to  provide  for  powder  roll- 
on  dosage  forms  containing  up  to  35 
percent  antiperspirant  active  ingredient, 
without  additional  safety  data  being 
provided. 

(Comment  21)  One  comment 
requested  monograph  status  for 
aluminum  sesquichlorohydrate 
prepared  by  neutralizing  aluminum  ' 
chloride  with  magnesium  hydroxide 
even  though  the  aluminum  to  chloride 
(A1:CI)  ratio  of  the  ingredient  prepared 
in  this  manner  does  not  fall  within  the 
range  specified  for  aluminum 
sesquichlorohydrate  in  the  TFM.  The 
comment  stated  that  during  the  course 
of  the  rulemaking  all  aluminum 
chlorhydrates  placed  in  Category  I  were 
prepared  by  conventional  techniques: 
Either  by  neutralization  of  aluminum 
chloride  with  aluminum 
monochlorohydrate  or  by  a  controlled 
reaction  of  aluminum  metal  with 
hydrochloric  acid.  Thus,  the  comment 
argued  that  it  was  both  appropriate  and 
convenient  to  characterize  the  various 
aluminum  chlorhydrates  in  terms  of 
their  A1:C1  ratios. 

The  comment  stated  that  its  data 
showed  that  the  reaction  of  aluminum 
chloride  with  magnesium  hydroxide 
yields  aluminum  sesquichlorohydrate 
equivalent  to  that  listed  in  the  TFM  and 
the  neulralizer  magnesium  hydroxide 
does  not  contribute  either  aluminum  or 
chloride  ions  to  the  neutralization 
process;  thus,  the  AlrCl  ratio  of 
aluminum  sesquichlorohydrate 
prepared  this  way  will  always  remain 
0.33,  the  same  as  aluminum  chloride 
alone.  The  comment  was  concerned 
because  this  AlrCl  ratio  of  0.33  does  not 
fall  within  the  ratio  range  of  1.9  down  - 
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to  but  Hot  including  1.25:1  proposed  for 
aluminum  sesquichloruhydrate  in  the 
tentative  final  monograph  (47  FR  36492 
at  36504).  The  comment  contended  that 
if  the  final  product  is  regarded  as  a 
mixture  of  aluminum 
susquichlornhydrate  and  magnesium 
chloride,  and  if  the  amount  of  chloride 
that  serves  as  counter  ions  for  the 
magnesium  ions  were  subtracted  from 
the  total  chloride,  th«;n  the  Al:Cl  ratio  of 
the  aluminum  sesquichlorohydrate 
component  of  the  mixture  would  have 
the  Al.Cl  ratio  specified  in  the  TFM. 
The  comment  submitted  data  (Ref.  31) 
using  gel  permeation  chromatography 
and  elemental  analysis  of  the  eluates 
(the  substance  separated  out  by 
washing)  to  show  that  aluminum 
sesquichlorohydrate  prepared  by  this 
neutralization  method  is 
chromatographically  indistinguishable 
from  that  prepared  by  conventional 
methods.  The  comment  suggested 
designating  the  ingredient  prepared  by 
the  neutralization  method  as 
"aluminum  sesquichlorohydrate  MAG." 

The  agency  does  not  find  these 
analytical  data  sufficient  to  support  the 
comment's  claim  that  the  ingredient 
prepared  by  this  neutralization  method 
is  chemically  equivalent  in  composition 
to  aluminum  sesquichlorohydrate.  The 
chromatographic  indistinguishability 
from  aluminum  sesquichlorohydrate 
prepared  by  conventional  methods  only 
demonstrates  that  the  chromatographic 
method  in  this  study  is  insufficient  to 
suppf)rt  the  claim.  This  result  perhaps  is 
to  be  expected  because  the  gel 
permeation  chromatographic  method 
used  in  this. study  is  based  primarily  on 
a  size  exclusion  principle:  however,  the 
agency  doubts  that  any  chromatographic 
method  will  provide  such  support. 

USP  23-NF  18  Fifth  Supplement  (Ref. 
32)  added  a  monograph  for  aluminum 
sesquichlorohydrate  and  described  it  as 
consisting  of  complex  basic  aluminum 
chloride  that  is  polymeric  and  loosely 
hydrated  and  encompasses  a  range  of 
aluminum-to-chloride  atomic  ratios 
between  1.26:1  and  1.90:1.  Its  chemical 
formula  is  stated  as: 
A1v(OH)h  .Cl,./iH:0. 

According  to  the  method  described  in 
the  comment,  when  aluminum 
sesquichlorohydrate  is  prepared  by  the 
reaction  of  aluminum  chloride  with 
magnesium  hydroxide,  the  product 
must  be  a  mixture  of  aluminum 
sesquichlorohydrate  and  magnesium 
chloride.  The  agency  does  not  consider 
it  suitable  from  a  technical  point  of  view 
to  simply  designate  this  material  as 
aluminum  sesquichlorohydrate. 
Information  provided  by  the  comment 
shows  that  the  alternate  process 
material  is  not  "equivalent  in 


composition"  because  the  aluminum  to 
chloride  ratio  of  0.33  is  outside  the 
specified  range  for  aluminum 
sesquichlorohydrate  and  because  the 
material  contains  measurable  amounts 
of  magnesium.  Also,  as  discussed  in 
section  II. E,  comment  18  of  this 
document,  because  the  atomic  ratio 
range  should  be  metal  to  halide, 
magnesium  should  be  counted  as  et. 
metal  in  the  atomic  ratio  range  of  the 
comment's  material.  Using  the  name 
aluminum  sesquichlorohydrate  for  an 
ingredient  prepared  by  neutralization  of 
aluminum  chloride  with  magnesium 
hydroxide  would  be  misleading  because 
this  would  imply  that  the  drug  is  the 
same  identifiable  ingredient  as 
aluminum  sesquichlorohydrate 
prepared  by  neutralization  of  aluminum 
chloride  with  aluminum  chlorohydrate. 
The  agency  believes  the  material 
described  in  the  comment  should  be 
classified  as  a  new  ingredient,  perhaps 
an  aluminum  magnesium 
chlorohydrate,  rather  than  aluminum 
sesauichlorohydrate. 

Tne  agency  concludes  that  additional 
information  on  the  chemical 
characterization  of  the  proposed 
material,  particularly  its  ionic  structure, 
is  needed  to  permit  a  more  scientific 
review.  The  submitted  information  does 
not  provide  a  technical  basis  for 
allowing  the  substitution  of  aluminum 
sesquichlorohydrate  manufactured  by 
neutralization  with  magnesium  chloride 
for  that  neutralized  with  aluminum 
monochlorohydrate.  The  USP-NF 
monograph  (Ref.  32)  does  not  contain 
information  to  characterize  or  identify 
an  aluminum  sesquichlorohydrate 
containing  magnesium  (e.g.,  no 
identification  or  content  test,  and  no 
assay  involving  magnesium 
calculations). 

Further,  the  agency  notes  that  no 
clinical  efficacy  data  were  provided  to 
show  that  the  material  proposed  in  the 
comment  would  be  equally  effective  as 
aluminum  sesquichlorohydrate 
prepared  in  the  conventional  manner. 
Even  minor  variations  in  formulation, 
such  as  the  addition  of  emollients  or 
buffers,  can  alter  the  effectiveness  of  an 
antiperspirant  ingredient.  (See  comment 
no.  8  in  the  TFM  (47  FR  36492  at 
36494).)  The  new  mixture  may  be  just 
as  effective.  However,  whether  such  a 
finding  would  apply  to  equal  amounts, 
or  whether  an  equivalent  effect  could  be 
achieved  with  a  greater  or  lesser  amount 
of  aluminum  sesquichlorohydrate 
prepared  with  magnesium  hydroxide, 
should  be  determined  by  effectiveness 
testing  that  follows  the  guidelines 
referred  to  in  §  350.60  of  the  final 
monograph.  The  agency  needs 
appropriate  effectiveness  data  and  an 


appropriate  USP-NF  monograph 
amendment  (see  21  CFR  330.14(i)) 
before  the  ingredient  prepared  by  the 
new  method  can  be  generally 
recognized  as  safe  and  effective  and 
included  in  the  final  monograph. 

(Comment  22)  One  comment  objected 
to  the  agency's  rejection  of  its  earlier 
request  (discussed  in  comment  no.  9  of 
the  TFM,  47  FR  36492  at  36495)  that 
combinations  of  two  or  more  Category  I 
antiperspirant  ingredients  should  be. 
Category  I.  The  comment  stated  that  the 
combination  policy  in  §330.10(a)(4)(iv) 
allows  combinations  of  two  or  more  safe 
and  effective  active  ingredients:  thus, 
the  Panel  should  be  reversed. 

In  the  TFM  (47  FR  36495),  the  agency 
concurred  with  the  Panel  (43  FR  46694 
at  46718)  that  both  combinations  of 
antiperspirant  active  ingredients  and 
combinations  of  antiperspirant  active 
ingredients  with  other  types  of  active 
ingredients  (except  for  a  deferred 
antiperspirant/antifungal  combination) 
are  Category  II  because  of  no 
information  on  the  existence  of  any         • 
such  combinations  or  any  data  to 
support  their  safe  and  effective  use. 

"Tne  agency  classified  antiperspirant/ 
antifungal  combination  drug  products  in 
Category  III  in  the  TFM  for  OTC 
antifungal  drug  products  (December  12, 
1989,  54  FR  51136  at  51148  and  51149). 
No  additional  data  were  submitted  to 
support  this  combination,  and  in  the 
final  monograph  for  OTC  antifungal 
drug  products  (September  23,  1993,  58 
FR  49890  at  49891),  the  agency 
classified  all  antifungal  combination 
drug  products  as  nonmonograph. 

The  comment  did  not  provide  any 
supporting  data  or  specific  examples  of 
Category  1  antiperspirant  ingredients 
that  would  be  suitable  for  use  in 
combination  with  other  antiperspirant 
or  nonantiperspirant  Category  1 
ingredients.  Thus,  the  combination 
policy  does  not  apply.  These 
combinations  remain  nonmonograph. 
However,  new  clinical  data  may  be 
submitted  to  support  safety  and 
effectiveness. 

F.  Comments  on  the  Safety  of 
Aluminum  Ingredients 

(Comment  23)  The  information  and 
arguments  presented  by  the  citizen 
petitions  that  questioned  the  safety  of 
aluminum-containing  ingredients  in 
OTC  antiperspirant  drug  products  and 
the  comment  that  disagreed  with  one  of 
the  citizen  petitions  were  discussed  in 
detail  in  the  Federal  Register  of  March 
23.  1993  (58  FR  15452  at  15453  and 
15454).  One  petition  was  concerned  that 
aluminum  can  be  absorbed  and  get  into 
the  blood  and  that  some  of  the 
aluminum  in  the  blood  enters  the  brain. 
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where  it  remains  and  accumulates.  The 
petition  cited  a  study  by  Perl  and  Good 
(Ref.  33)  that  suggested  that  inhaled 
aluminum  compounds  could  have  a 
direct  nasal-olfactory  pathway  to  the 
brain.  The  other  petition  contended  that 
two  iidialation  studies  (Refs.  34  and  35) 
provided  by  industry  showed  aluminum 
absorption  in  the  peribronchial  lymph 
nodes,  brain,  and  adrenal  glands  of  the 
animals  after  12  and  24  months.  Both 
petitions  expressed  concern  about  the 
potential  neurotoxicity  of  aluminum 
upon  chronic  use,  especially  a  possible 
link  to  Alzheimer's  disease. 

The  comment  that  disagreed  with  one 
petition  contended  that  the  majority  of 
the  petitioner's  references  described 
findings  from  in  vitro  studies  that  did 
not  consider  the  blood-brain  barrier, 
which  is  the  brain's  main  defense 
against  potentially  toxic  substances 
such  as  aluminum.  The  comment 
contended  that  extraordinarily  high 
concentrations  of  aluminum  were  used 
in  these  studies,  and  that  aluminum 
from  antiperspirants  would  never  reach 
a  biologically  significant  level  to  be  of 
concern.  The  comment  stated  that  the 
majority  of  researchers  investigating  the 
etiology  of  Alzheimer's  disease  would 
consider  current  evidence  insufficient  to 
link  aluminum  to  Alzheimer's  disease. 
The  comment  concluded  that  current 
scientific  information  does  not  support 
the  need  to  reclassify  the  safety  of 
aluminum-containing  antiperspirants. 

The  agency  does  not  find  the  current 
evidence  sufficient  to,  conclude  that 
aluminum  from  antiperspirant  use 
results  in  Alzheimer's  disease.  Both 
petitions  mention  the  widely  quoted 
study  by  Perl  and  Good  (Ref.  33)  as 
showing  that  inhaled  aluminum 
compounds  may  get  directly  into  the 
brain  by  a  nasal-olfactory  pathway.  The 
agency  does  not  consider  this  animal 
study  (published  as  a  one-page  Letter  to 
the  Editor  in  Lancet)  as  adequate  to 
establish  a  direct  nasal-olfactory 
pathway  for  aluminum.  This  study  was 
only  a  small  pilot  animal  study,  about 
which  the  agency  has  a  number  of 
concerns. 

First,  the  method  of  introducing  the 
aluminum  to  these  animals  was  not 
physiologically  relevant.  Two  strips  of 
Gelfoam  (absorbable  gelatin  sponge, 
USP)  saturated  with  high  concentrations 
of  aluminum  salts  (15  percent 
aluminum  lactate  or  5  percent 
aluminum  chloride)  were  inserted  into 
rabbits'  left  nasal  recess  through  a  hole 
drilled  into  the  Irontal  bone.  While  the 
authors  attempted  to  demonstrate  the 
accessibility  of  aluminum  from  the 
Ucisal  recess  to  the  brain,  the  agency 
questions  whether  the  normal  use  of 
antiperspirant  aerosols  would  ever 


produce  a  high  aluminum  concentration 
in  this  relatively  distant  anatomic  site. 
Second,  the  size  of  this  study  was  very 
small  (only  three  rabbits  in  each  group). 
The  agency  is  concerned  that  any  error 
in  this  complicated  surgical  procedure 
to  introduce  the  aluminum  salts  or  in 
preparing  the.  specimens  for  analysis 
could  have  caused  a  major  difference  in 
the  final  results.  Third,  the  results  were 
not  consistent.  Of  the  three  animals 
exposed  to  aluminum  lactate,  besides 
the  involvement  of  the  left  olfactory 
bulb  and  the  cerebral  cortex,  only  one 
rabbit  had  a  lesion  in  the  hippocampus 
while  the  other  two  rabbits  had 
granulomas  found  in  the  pyriform     < 
cortex.  In  the  group  exposed  to 
aluminum  chloride,  only  one  rabbit  had 
a  granuloma  in  the  olfactory  bulb  while 
the  other  two  rabbits  were  free  of 
lesions.  The  distribution  of  lesions  in 
this  study  was  fairly  random.  If  a  nasal- 
olfactory  pathway  exists  for  neuronal 
aluminum  transport,  the  agency  believes 
that  the  distribution  of  these  lesions 
should  follow  a  more  persistent 
anatomical  pattern.  In  addition,  the 
authors  were  unable  to  explain  why  two 
of  the  six  rabbits  were  free  of  lesions. 
Finally,  although  some  of  the  rabbits 
had  granulomas,  these  lesions  did  not 
resemble  the  plaques  or  neurofibrillary 
tangles  found  in  Alzheimer's  disease, 
and  none  of  the  rabbits  had  any 
symptomatic  neurologic  deficit.  While 
this  study  implied  that  access  to  the 
brain  via  the  nasal  recess  may  be 
possible  under  nonphysiological 
conditions,  a  direct  nasal-olfactory 
pathway  and  any  relationship  to 
Alzheimer's  disease  cannot  be 
established.  Several  other  studies, 
which  were  not  done  with  aluminiun, 
are  of  no  value  in  establishing  a  direct 
nasal-central  nervous  system  pathway 
for  aluminum  antiperspirants. 

Aluminum  lactate,  one  aluminum  salt 
used  in  this  study  (Ref.  33),  is  not 
included  in  this  final  monograph. 
Sodium  aluminum  lactate  has  been  used 
as  a  buffer  for  aluminum  sulfate  in  a 
nonaerosol  dosage  form,  but  that 
product  is  nonmonograph. 

In  one  of  the  inhalation  studies  (Ref. 
34),  the  life-span  of  the  male  hamsters 
exposed  to  the  aluminum  chlorhydrate 
aerosol  was  shorter  (583  days)  than  that 
of  the  controls  (661  days).  The  female 
hamsters  exposed  to  aluminum 
chlorhydrate  had  a  slightly  longer  life- 
span (489  days)  than  the  controls  (481 
days).  Male  hamsters  exposed  to 
aluminum  chlorhydrate  coated  with  a 
high  concentration  of  isopropyl 
myristate,  an  emollient  frequently  used 
to  increase  the  retention  on  the  skin  of 
the  aluminum  salts  used  in 
antiperspirant  products,  had  a  life-span 


(646  days)  comparable  to  the  controls 
(661  days).  Overall,  these  numbers  do 
not  follow  a  consistent  pattern  and 
could  be  affected  by  other  experimental 
conditions. 

The  same  petition  criticized  the  other 
inhalation  study  (Ref.  35)^  contending 
that  the  results  showed  that  the  animals 
had  suffered  significant  weight  loss  and 
increased  terminal  brain-to-body  weight 
ratios,  results  it  considered  consistent 
with  clinical  aluminum  toxicity,  and 
that  the  increase  in  brain  weight  was. 
possibly  due  to  cerebral  edema.  The 
petition  claimed  that  because  aluminiun 
was  found  to  be  deposited  in  the 
animals'  brains,  peribronchial  lymph 
nodes,  and  adrenal  glands,  this  proved 
that  systemic  absorption  of  aluminum 
had  occurred  and  that  aluminum  had 
been  transported  to  the  brain.  Other 
comments  disagreed  with  the  petition's 
argument  that  the  rats  in  this  study  wer& 
found  to  have  detectable  aluminum 
levels  in  their  brains  after  12  months, 
contending  that  this  finding  may  only 
be  artificial  considering  the  analytical 
methods  used.  The  comments  added 
that  if  alunlinum  did  accumulate  in  the 
rats'  brains,  those  rats  should  have  had 
symptoms  of  neurotoxicity,  which  they 
did  not  have.  The  comments  concluded 
that  the  artificial  finding  should  be 
ignored. 

The  agency  does  not  concur  with  the 
petition's  extrapolations.  The  weight 
loss  occurred  only  in  rats  and  not  in 
guinea  pigs  that  were  similarly  treated. 
The  increase  in  terminal  brain-to-body 
weight  ratio  occurred  only  in  the  female 
rats  at  12  months  in  the  low-  and  high- 
dose  groups.  The  female  rats  in  the 
middle-dose  group  and  all  the  males 
were  not  affected.  At  24  months,  this 
same  ratio  was  found  to  increase  only  in 
the  high-dose  groups  of  both  sexes: 
however,  the  increase  in  the  female 
high-dose  group  was  not  statistically 
significant.  The  agency  notes  that  all  of 
these  findings  did  not  follow  any 
predictable  pattern  or  a  pattern  that 
would  be  expected  from  a  dose-related 
or  cumulative  toxin  exposure. 

The  pattern  of  deposition  was  not 
consistent.  In  the  guinea  pigs, 
aluminum  was  found  in  the 
peribronchial  lymph  nodes,  but  not  in 
the  adrenal  glands  and  brains  (as 
occurred  in  the  rats).  The  agency  finds 
it  possible  that  aluminum  absorption 
and  deposition  may  be  animal 
dependent.  If  this  were  the  case,  then 
even  if  the  rat  data  were  evidence  of  a 
problem,  the  same  situation  may  not 
apply  to  humans.  The  agency  is  not 
aware  of  other  investigators  having 
similar  results. 

The  petitions  and  the  comment  had 
different  views  on  a  study  by  Rollin, 
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Theodorou,  and  Kilroe-Smith  (Ref.  36) 
in  which  rabbits  were  exposed  to 
aluminum  oxide  dust  for  8  hours  a  day. 
5  days  a  week,  for  5  months.  The 
authors  of  the  study  found  that  the 
brains  of  these  rabbits  had  a  signiHcant 
increase  in  aluminum  at  the  end  of  the 
study.  The  first  petition  contended  that 
this  study  showed  that  the  inhalation  of 
aluminum  antiperspirants  poses  a 
special  risk  because  this  route  of 
delivery  bypasses  the  blood-brain 
barrier.  The  comment  calculated  that 
this  study  would  be  equivalent  to  a 
person  using  spray  antiperspirants  for 
approximately  10  seconds  daily  for  789 
years  to  experience  the  same  toxicity.     . 
The  second  petition  contended  that  this 
10-seconds-exposure  assumption  was 
incorrect  because  the  aluminum 
particles  in  an  antiperspirant  aerosol 
remain  suspended  in  the  air  for  a  long 
period  of  time,  and  the  exposure  will  be 
more  than  the  comment  calculated. 
The  agency  finds  this  study  has  a 
number  of  limitations:  (1)  The 
extraordinary  high  concentrations  of 
aluminum  oxide  exposure  in  the 
Hnimals,  (2)  the  small  sample  size  (eight 
animals  in  each  group),  and  (3)  an 
overlap  in  the  standard  deviations  of  the 
results  obtained  decrea.ses  the  power 
and  generalizability  of  the  study.  While 
the  study  shows  an  accumulation  of 
aluminum  in  the  rabbits'  body  tissues 
under  certain  exposure  conditions,  the 
agency  does  not  consider  the  study  as 
providing  evidence  of  a  direct  nasal- 
olfactory  pathway  or  that  normal  use  of 
aluminum-containing  antiperspirants 

-  would  provide  comparable  results. 
Further,  the  second  petition's  position 
includes  a  number  of  assumptions, 
which  might  not  occur:  (1)  That  the 
place  where  the  product  is  used  is  a 
confined,  poor- ventilated  airspace,  and 
(2)  that  the  user  remains  in  the  vicinity 
of  the  dispersed  aerosol  for  a  period  of 
time  during  which  significant  inhalation 
would  occur. 

One  petition  claimed  that  an 
epidemiology  study  by  Graves  et  al. 
(Ref.  37)  has  shown  that  Alzheimer's 
disease  was  associated  with  the  use  of 
aluminum  antiperspirants  and  that  a 
high  incidence  of  amyotrophic  lateral 
sclerosis  (ALS)  and  Parkinson's  disease 
in  Chamorro  natives  of  Guam,  as 
reported  by  Garruto  (Ref.  38),  may  be 
related  to  high  environmental 

^  aluminum.  The  agency  has  looked 
closely  at  the  Graves  et  al.  study  (Ref. 
37)  because  it  explored  the  association 
between  exposure  to  aluminum  through 
the  lifetime  use  of  antiperspirants  and 
antacids  and  Alzheimer's  disease.  This 
was  a  case-control  study  of  130  matched 
pairs,  where  the  controls  were  friends  or 
nonblood  relatives  of  the  case.  Subjects 


(cases  and  controls)  were  matched  by 
age.  sex,  and  the  relationship  between 
the  case/control  and  his  or  her  surrogate 
(spouse  or  child). 

The  authors  mentioned  that,  in 
general,  antiperspirants  contain 
aluminum  and  deodorants  do  not, 
except  for  some  deodorants  marketed 
for  women.  The  authors  reported  that 
there  was  no  association  between  the 
use  of  "any"  antiperspirant/deodorant 
and  Alzheimer's  disease.  However, 
when  the  data  were  stratified  by 
aluminum-containing  antiperspirants 
the  overall  odds  ratio  showed  a  modest 
increase  in  risk  and  a  statistically 
significant  trend  emerged  between 
increasing  lifetime  use  of  aluminum- 
containing  antiperspirants  and  the 
estimated  relative  risk  of  Alzheimer's 
disease. 

The  authors  commented  that,  to  the.ir 
knowledge,  this  was  the  first 
epidemiological  study  of  this 
association  between  antiperspirants  and 
Alzheimer's  disease,  and  there  were 
several  methodologic  limitations  that 
made  interpretation  of  their  results 
difficult.  First,  there  were  missing  data 
because  the  case  surrogate  and  the 
control  surrogate  could  only  recall  all 
variables  (frequency  and  duration  of 
use,  and  product  brand  name)  in  about 
one-half  of  the  matched  pairs.  Second, 
there  might  have  been  some    . 
misclassification  because  the  analyses 
were  based  on  the  most  common  brand 
provided,  while  some  subjects  may  have 
used  multiple  brands.  Third,  the  authors 
considered  the  validity  of  the  data, 
resulting  from  difficulty  in  learning  the 
subjects'  exposure  using  telephone 
interview  methods,  to  be  a  critical 
limitation.  Despite  these  limitations,  the 
authors  considered  an  association 
between  aluminum-containing 
antiperspirants  and  Alzheimer's  disease 
as  biologically  plausible,  but  concluded 
that  their  findings  are  provocative  and, 
due  to  methodologic  problems,  should 
be  considered  preliminary. 

Garruto  (Ref.  38)  described  efforts  to 
establish  models  of  chronic  motor 
neuron  degeneration  in  a  long-term 
effort  to  understand  the  cellular  and 
molecular  mechanisms  of  aluminum 
neurotoxicity.  He  studied  foci  of 
dementia  (ALS  and  Parkinson's  disease) 
in  western  Pacific  populations.  He 
mentioned  experimental  models  in 
rabbits  and  cell  culture  as 
demonstrating  that  chronic,  rather  than 
acute,  toxicity  is  the  cause  of  human 
neurodegenerative  disorders  with  a  long 
latency  and  slow  progression.  However, 
Garruto  stated  that  he  and  his  colleagues 
had  been  most  deficient  in  the  design 
and  implementation  of  good 
epidemiological  studies,  particularly  of 


Alzheimer's  disease  and  the 
epidemiology  of  aluminum  intoxication 
per  se,  and  described  what  he  felt  was 
needed  for  future  well-designed  studies. 

The  petitions/comment  also  discussed 
environmental  exposure  to  aluminum, 
percutaneous  absorption  after  topical 
use,  inhaled  absorption  after  aerosol 
use,  aluminum  neurotoxicity  (and  a 
possible  relationship  to  Alzheimer's 
disease),  and  possible  mechanisms  of     " 
action.  Numerous  references  were 
provided.  The  agency  has  reviewed 
these  references  and  other  literature 
published  on  aluminum  since  the 
petitions  were  submitted.  Many  early 
references  were  simply  hypotheses  and 
different  theories  that  have  not  been 
adequately  substantiated  in  humans  or 
any  animal  models.  A  number  of  studies 
were  pilot  projects  in  a  few  animals,  and 
the  agency  is  unable  to  draw  any 
definite  conclusidns  based  on  the  small 
sample  sizes. 

The  agency  notes  Priest's  (Ref.  39)  • 
statement  that  most  investigators  now 
agree  that  aluminum  is  unlikely  to  be 
implicated  in  causing  Alzheimer's 
disease,  whereas  Rowan  (Ref.  40) 
contended  it  would  be  considerably 
more  correct  to  state  that  the  issue  is 
controversial.  More  recently.  Savory  et 
al.  (Ref.  41)  stated  that  the  question 
whether  aluminum  presents  a  health 
hazard  to  humans  as  a  contributing 
factor  to  Alzheimer's  disease  is  still 
subject  to  debate. 

The  agency  finds  the  literature  shows 
the  issue  of  aluminum  toxicity  and 
Alzheimer's  disease  remains 
controversial  and  is  not  resolved.  Scott 
et  al.  (Ref.  42)  reported  that  aluminum 
has  been  detected  in  Alzheimer 
neurofibrillary  tangles,  but  the 
significance  of  its  presence  is  unknown. 
Kasa,  Szerdaheiyi,  and  Wisniewski  (Ref. 
43)  reported  that  histochemical  staining 
showed  that  aluminum  was  present  in 
brain  samples  from  Alzheimer's  disease 
victims,  but  the  structural  localization 
indicated  that  it  is  not  primarily 
involved  in  the  etiology  of  the  disease. 
Candy  et  al.  (Ref.  44)  reported  that  data 
from  post  mortem  brain  examinations  of 
patients  with  chronic  renal  failure  who 
did  not  have  dialysis  encephalopathy 
suggest  that  it  is  unlikely  that  aluminum 
plays  any  major  role  in  neurofibrillary 
tangle  formation  and  that  its  role  in 
senile  plaque  formation  is  likely  to  be 
only  part  of  a  complex  cascade  of 
changes.  Savory  et  al.  (Ref.  41)  stated 
that  the  lack  of  agreement  on  the 
question  whether  the  brain  content  of 
aluminum  is  increased  in  Alzheimer's 
disease  attests  to  the  complexity  of  the 
issue. 

Savory  et  al.  (Ref.  41)  indicated  that 
most  of  the  data  linking  aluminum 


Federal  Register / Vol.  68,  No.  110 /Monday,  }une  9,  2003 /Rules  and  Regulations 


34285 


exposure  to  Alzheimer's  disease  have 
been  derived  from  several 
epidemiological  studies  of  aluminum  in 
drinking  water,  which  represents  only  a 
small  percentage  of  the  total  exposure. 
They  concluded  that  quantification  of 
the  risk  of  Alzheimer's  disease  from 
other  sources  of  aluminum  (such  as  food 
additives,  cosmetics,  deodorants, 
antiperspirants,  pharmaceuticals,  and 
respiratory  dusts)  is  needed  before  the 
total  risk  from  all  environmental  sources 
of  aluminum  can  be  fully  evaluated. 

Despite  Graves  et  al.'s 
acknowledgment  of  the  limitations  of 
their  study  (Ref.  37),  other  authors,  e.g., 
Anane  et  al.  (Ref.  45),  report  that  Graves 
et  al.  found  an  increased  risk  of 
Alzheimer's  disease  with  lifetime  use  of 
aluminum-containing  antiperspirants 
afteran  epidemiological  study.  Anane  et 
al.  applied  low  aqueous  concentrations 
(0.025  to  0.1  micrograms  (jig)/square 
centimeter)  of  aluminum  chloride 
(AlCl^.BH^O)  to  healthy  shaved  Swiss 
mouse  skin  for  1 30  days.  They  reported 
that  this  led  to  a  significant  increase  in 
urine,  serum,  and  whole  brain 
aluminum,  especially  in  the 
hippocampus  area,  compared  to  control 
animals.  They  mentioned  that  this 
percutaneous  uptake  and  accumulation 
of  aluminum  in  the  brain  was  greater 
than  that  caused  by  dietary  exposure  to 
2.3  ng  per  day  in  feed  and  water. 

Ajiane  et  al.  conducted  in  vitro  and  in 
vivo  mouse  skin  studies  and  showed  for 
the  first  time  that  aluminum  is  absorbed 
through  mouse  skin  and  this  contributes 
to  a  greater  body  burden  than  does  oral 
uptake.  They  also  mentioned  that 
several  antiperspirant  preparations 
containing  AICI3.6H2O  are  applied  to 
sensitive  regions  of  the  skin,  which  may 
increase  penetration  and  could  be  an 
important  source  of  body  aluminum 
burden.  Anane  et  al.  recommended  that 
an  epidemiological  study  be  conducted 
to  ascertain  whether  use  of  AlCl;i.6H:0- 
containing  antiperspirants  correlates 
with  neurodegenerative  disease,  because 
such  cannot  be  excluded  based  on  the 
results  of  their  study. 

Forbes  and  Agwani  (Ref.  46)  stated 
that  there  is  uncertainty  about  how 
aluminum-containing  substances  enter 
the  body,  but  current  information 
suggests  that  the  skin  and/or  the  lung 
are  important.  They  mentioned  that 
Priest  (Ref.  39)  noted  that  at  least  some 
antiperspirant  sprays  contain  aluminum 
compounds  of  a  particle  size  of  about  1 
micrometer  (micron)  (|i),  which  is 
ideally  sized  for  deposition  in  the  deep 
lung,  and  that  such  deposition  may  also 
be  relevant  for  skin. 

Salib  and  Hillier  (Ref.  47)  examined 
clinically  diagnosed  Alzheimer's 
disease  patients  and  controls  (other 


dementias  and  nondementias)  and 
collected  information  to  examine  the 
association  between  Alzheimer's  disease 
and  aluminum  occupation.  They 
reported  that  manual  work,  such  as 
welding,  expected  to  be  in  direct  contact 
with  aluminum  dust  and  fumes  does  not 
appear  to  be  significantly  associated 
with  the  risk  of  Alzheimer's  disease. 
The  authors  concluded  that  no 
significant  association  was  shown 
between  developing  Alzheimer's  disease 
later  in  life  and  previous  occupational 
history  for  all  of  the  occupations  in  the 
study.  This  included  both  manual 
workers,  who  would  be  expected  to 
have  had  a  higher  exposure  opportunity 
to  aluminum  dust  and  fumes,  and  other 
workers  at  an  aluminum  factory.  The 
authors  concluded  that  neither 
Alzheimer's  disease  nor  dementia  in 
general  were  shown  to  be  associated 
with  previous  aluminum  occupation. 

Salib  and  Hillier  (Ref.  47),  in  1996, 
repeated  Doll's  (Ref.  48)  conclusions 
from  1993  that  it  is  generally  accepted 
that  the  delayed  effects  of  chronic 
aluminum  exposure  have  not  been 
adequately  assessed  in  man.  Factors  that 
govern  the  bioavailability, 
neurotoxicity,  and  the  effect  of  chronic 
low  dose  exposure  to  aluminum 
compounds  remain  unclear.  Flaten  et  al. 
(Ref.  49)  stated  that  the  lack  of  a  readily 
available  radioactive  isotope  of 
aluminum  has  been  a  major  obstacle 
toward  elucidating  the  mechanisms  of 
absorption,  distribution,  and  excretion 
of  the  metal. 

Both  Doll  (Ref.  48)  and  Salib  and 
Hillier  (Ref.  47)  stated  that  the 
possibility  of  a  causal  link  between 
aluminum  and  Alzheimer's  disease 
must  be  kept  open  until  uncertainty 
about  neuropathological  evidence  is 
resolved  and  the  prognosis  of  humans 
exposed  to  aluminum  by  inhalation  is 
known.  Flaten  et  al.  (Ref.  49)  stated  that 
multidisciplinary  collaborative  research 
efforts,  involving  scientists  from  many 
different  specialities,  are  needed,  with 
emphasis  placed  on:  (1)  Increasing 
knowledge  of  the  chemistry  of 
aluminum  in  biologic  systems  and 
determining  the  cellular  and  molecular 
mechanisms  oftaluminum  toxicity,  and 
(2)  variations  in  neuropathology  from 
long-term,  low-level  exposure  to 
aluminum. 

In  summary,  the  literature  shows  that 
at  high  doses  and  long-term  industrial 
exposures,  aluminum  can  be  associated 
with  recognizable,  specific  neurologic 
effects.  However,  to  date,  the  agency 
considers  the  evidence  insufficient  to 
link  aluminum  to  Alzheimer's  disease, 
Parkinson's  disease,  or  ALS.  Although 
aluminum  uptake  and  transport  by  a 
"nasal-olfactory  pathway"  has  been 


suggested  in  a  nonphysiologic  study  in 
an  animal  model  (Ref.  36),  the  agency  is 
not  aware  of  any  evidence  in  humans 
that  supports  an  olfactory-neyronal 
transport  of  aluminum  to  the  brain. 

One  petition  suggested  that  the 
agency  require  that  90  percent  of  the 
particles  of  an  aerosol  aluminum 
antiperspirant  be  greater  than  50  \i 
(currently  the  requirement  is  between 
10  and  50  n)  to  reduce  exposure  to  the 
upper  respirator)'  tract.  The  agency 
notes  that  both  Priest  (Ref.  39)  and 
Forbes  and  Agwani  (Ref.  46)  discussed 
a  particle  size  of  1  ^  for  deposition  in 
the  deep  lung.  Based  on  current 
knowledge  (no  proof  in  humans  of  an 
olfactor\'  neuronal  transport  of 
aluminum  to  the  brain)  and  the  lack  of 
information  on  a  minimum  particle  size 
to  affect  the  respirator},'  tract,  the  agency 
finds  no  basis  to  impose  a  greater  than 
50|i  requirement  at  this  time.  Flaten  et 
al.  (Ref.  49)  stated  that  the  possible 
human  toxicity  of  aluminum  has  been  a 
matter  of  controversy  for  well  over  100 
years.  Despite  many  investigators 
looking  at  this  issue,  the  agency  does 
not  find  data  from  topical  and 
inhalation  chronic  exposure  animal  and 
human  studies  submitted  to  date 
sufficient  to  change  the  monograph 
status  of  aluminum  containing 
antiperspirants.  The  agency  will 
continue  to  monitor  the  scientific 
literature  on  aluminum  and.  if  new 
information  appears,  will  reassess  the 
status  of  aluminum-containing 
antiperspirants  at  such  time. 

The  agency  acknowledges  that  small 
amounts  of  aluminum  can  be  absorbed 
from  the  gastrointestinal  tract  and 
through  the  skin.  Assuming  a  person 
has  normal  renal  function, 
accumulation  of  aluminum  resulting 
from  usual  exposures  to  antiperspirant 
drug  products  (application  to  the 
underarms  once  or  twice  daily)  and 
subsequent  absorption  is  considered  . 
minimal.  However,  people  with  renal 
dysfunction  have  an  impairment  in 
normal  renal  excretion  of  aluminum. 

Flaten  et  al.  (Ref.  49)  noted  that  the 
first  human  conditions  generally 
accepted  to  be  causally  related  to 
aluminum  exposure  did  not  occur  until 
the  1970's,  shortly  after  the  introduction 
of  routine-dialysis  therapy  in-persons 
with  chronic  renal  failure.  Dialysis 
encephalopathy  was  perhaps  the  first 
disease  recognized  in  this  population 
(1972,  1976).  Later,  fracturing 
osteomalacia  (1977,  1978)  and  a 
microcytic  hypochromic  anemia  (1980) 
were  related  to  aluminum  exposure  in 
dialysis  patients.  Flaten  et  al.  indicated 
that  aluminum  can  cause 
encephalopathy,  bone  disease,  and 
anemia  in  dialysis  patients  resulting 
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from  the  introduction  of  aluminum 
directly  into  the  blood  stream  via  high- 
aluminum  dialysate  or  the  consumption 
of  large  oral  doses  of  aluminum- 
containing  phosphate  binders.  Reduced 
urine  production  (the  major  route  for 
aluminum  excretion)  contributes  to  this 
problem.  The  authors  noted  that,  in  the 
early  1980's,  reports  began  to  appear 
describing  aluminum  neurotoxicity  and 
osteotoxicity  in  children  with  renal 
failure  who  were  not  on  dialysis 
treatment. 

The  agency  is  concerned  that  people 
with  renal  dysfunction  may  not  be 
aware  that  the  daily  use  of 
antiperspirant  drug  products  containing 
aluminum  may  put  them  at  a  higher  risk 
because  of  exposure  to  aluminum  in  the 
product.  The  agency  considers  it 
.  prudent  to  alert  these  people  to  consult 
a  doctor  before  using  or  continuing  to 
use  these  products  on  a  regular  basis 
and  is  including  a  warning  in  the  final 
monograph:  "Ask  a  doctor  before  use  if 
you  have  kidney  disease." 

Flaten  et  al.  (Ref.  49)  mentioned 
several  reports  of  aluminum 
accumulation  and  toxicity  in 
individuals  without  chronic  renal 
failure,  especially  preterm  infants 
(primarily  fed  iniravenously),  and  stated 
that  preterm  infants  are  at  risk  for 
aluminum  loading  because  of  their 
immature  kidney  function.  Term  infants 
with  normal  renal  function  may  also  be 
at  risk  because  of  their  rapidly  growing 
and  immature  brain  and  skeleton,  and 
an  immature  blood-brain  barrier.  Until 
they  are  1  to  2  years  old,  infants  have 
lower  glomerular  filtration  rates  than 
adults,  wfuch  affects  their  kidney 
function.  Tn^agency  is  concerned  that 
young  children  and  children  with 
immature  renal  function  are  at  a  higher 
risk  resulting  from  any  exposure  to 
aluminum.  Accordingly,  the  agency  is 
requiring  both  general  warnings  in 
§  330.1(g)  on  all  aluminum-containing 
antiperspirant  drug  products  to  inform 
parents  and  others  to  keep  these 
products  away  from  children,  and  to 
seek  professional  assistance  if 
accidental  ingestion  occurs.  (See  also 
section  II.B.  comment  7  of  this 
document.) 

(Comment  24)  One  comment 
submitted  a  research  paper  (Ref.  50) 
containing  the  author's  theories 
concerning  how  antiperspirants  and 
aluminum  in  these  products  may  be 
associated  with  breast  cancer:  The 
secretions  of  the  apocrine  sweat  glands 
contain  androgens,  which  are  blocked 


by  the  antiperspirant  ^d  thus  caused  to 
spread  internally.  These  androgens  may 
be  converted  in  the  surrounding  adipose 
tissues  to  estrogens,  and  excess 
estrogens  have  been  associated  with  an 
increase  in  breast  cancer.  Alternatively, 
these  excess  androgens  may  interfere  « 
with  the  normal  functioning  of  the 
hypothalamic-pituitary  axis,  thereby 
causing  an  imbalance  of  estrogen  in  the 
body.  About  50  percent  of  breast  cancers 
occur  in  the  upper  outer  quadrant  of  the 
breast,  and  axillary  sweat  glands  are 
anatomically  very  close  to  this  site.  A 
protein  marker  called  GCDFP-15  (Gross 
Cystic  Disease  Fluid  Protein),  which  is 
normally  found  only  in  the  sweat 
glands,  was  found  in  the  fluids  of  many 
breast  cysts.  The  author  postulated  that 
the  blocked  axillary  sweat  glands  would 
cause  GCDFP-15  and  other  markers  to 
migrate  to  the  breast  due  to  its 
proximity  and  gravity,  and  because  the 
fetal  precursors  for  apocrine  sweat 
glands  and  mammary  glands  are  the 
same,  these  migrated  protein  markers 
may  stimulate  the  breast  and  play  a  role 
in  the  carcinogenic  process. 

The  author  also  postulated  that 
aluminum  may  play  a  role  in  the 
development  of  breast  cancer  because 
calcification  of  breast  tissues 
(commonly  seen  in  breast  cancer)  may 
be  caused  by  a  local  electrolyte 
imbalance  induced  by  the  absorbed' 
aluminum.  The  author  noted  that  breast 
cancer  in  Japan  was  more  than  five 
times  lower  than  in  the  United  States 
and  postulated  this  has  occurred 
because  Japanese  women,  especially  the 
older  population,  do  not  use 
antiperspirants.  The  author  noted  that 
the  breast  cancer  rate  is  currently  on  the 
rise  in  Japan,  especially  among  young 
premenopausal  women,  and  postulated 
that  this  is  occurring  because  the  young 
Japanese  generation  has  adopted  the 
western  habit  of  using  antiperspirants. 

The  agency  finds  these  theories  lack 
sufficient  evidence.  The  agency  notes 
that  the  amount  of  androgens  produced 
by  the  sweat  glands  is  relatively 
insignificant  compared  to  normal 
physiologic  amounts  produced  by  the 
adrenals  and  the  gonads.  The  agency  is 
not  aware  of  any  studies  that  have 
shown  an  "internal  spread"  of 
androgens  or  that  establish  that  GCDFP- 
15  or  other  protein  markers  are 
carcinogenic  in  humans. 

The  agency  considers  the  author's 
views  about  a  local  electrolyte 
imbalance  by  absorbed  aluminum 
causing  breast  tissue  calcification 


inconsistent  with  knowledge  about  the 
calcification  process.  In  addition,  there 
are  many  benign  calcifications.  Finally, 
many  proposals  (e.g..  diet,  lifestyle 
changes)  have  been  made  as  to  why 
there  is  an  increased  incidence  of  breast 
cancer  among  Japanese  women. 
However,  there  is  no  evidence  to 
associate  this  increase  with  an  increased 
use  of  antiperspirants.  Thus,  the  agency 
concludes  that  there  is  insufficient 
evidence  to  support  these  theories. 

(Comment  25)  The  agency  previously 
assessed  the  carcinogenic  potential  of 
aerosolized  aluminum  chlorhydrate 
antiperspirants  in  comment  22  of  the 
TFM  (47  FR  36492  at  36498  and  36499). 
Primary  lung  tumors,  granulomatous 
lesions,  and  macrophagic  activity  were  . 
evaluated  in  animal  studies.  No  increase 
in  lung  tumors  was  seen  in  the  low-  and 
mid-dose  rats  given  doses  at  least  100 
times  greater  than  the  expected  human 
exposure  via  aerosolized 
antiperspirants.  Normal  macrophage 
response  and  pulmonar\'  fibrosis  were 
observed  at  higher  doses  with  chronic 
exposure.  No  increase  in  tumors  was 
noted  in  guinea  pigs  or  hamsters  at  any 
dose  levels  in  the  studies.  While  the 
agency  removed  aerosol  antiperspirant 
products  containing  zirconium  from  the 
market  because  of  granuloma  formation 
(August  16,  1977,  42  FR  41374),  the 
agency  is  not  aware  of  data  that  indicate 
aluminum  antiperspirants  cause  foreign 
body  granulomas  or  pulmonary  tumors. 

III.  Agency  Changes 

1 .  It  has  been  agency  policy  since 
April  3,  1989  (54  FR  13480  at  13486). 
that  before  any  ingredient  is  included  in 
a  fkial  OTC  drug  monograph,  it  must 
have  a  compendial  (USP-NF) 
monograph.  Compendial  monographs 
include  an  ingredient's  official  name, 
chemical  formula,  and  analytical 
chemical  tests  to  confirm  the  quality 
and  purity  of  the  ingredient.  These 
monographs  establish  public  standards 
for  the  strength,  quality,  purity,  and 
packaging  of  ingredients  and  drug 
products  available  in  the  United  States. 
Eighteen  of  the  19  antiperspirant  active 
ingredients  that  the  agency  proposed  in 
§350.10  of  the  antiperspirant  TFM  (47 
FR  36492  at  36504)  currently  have 
compendial  monographs.  Nine  of  the 
ofHcial  compendial  names  are  the  same 
as  those  proposed  in  §  350.10.  while  10 
of  the  names  have  changed  slightly.  (See 
Table  1  of  this  document  for  the 
previous  and  current  ingredient  names.) 
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Table  1  .—Antiperspirant  Active  Ingredients 


Aluminum  sulfate  buffered^ 


Name  in  Tentative  Final  Monograpti 

Cun-ent  Name 

Aluminum  chloride 

Same 

Aluminum  chlorohydrate 

Same 

Aluminum  ctilorohydrex  polyettiylene  glycol  complex 

Aluminum  chlorohydrex  polyethylene  glycol 

Aluminum  chlorohydrex  propylene  glycol  complex. 

Aluminum  chlorohydrex  propylene  glycol 

Aluminum  dichlorohydrate 

Same 

Aluminum  dictilorohydrex  polyethylene  glycol  complex 

Aluminum  dichlorohydrex  polyethylene  glycol 

Aluminum  dictilorohydrex  propylene  glycol  complex. 

Aluminum  dichlorohydrex  propylene  glycol 

Aluminum  sesquichlorohydrate 

Same 

Aluminum  sesquichlorohydrex  polyethylene  glycol  complex 

Aluminum  sesquichloro-hydrex  polyethylene  glycol 

Aluminum  sesquichlorohydrex  propylene  glycol  complex 

Aluminum  sesquichloro-hydrex  propylene  glycol 

Same 


Aluminum  zirconium  octachlorohydrate 


Same 


Aluminum  zirconium  octachlorohydrex  glycine  complex 


Aluminum  zirconium  octachlorohydrex  gly 


Aluminum  zirconium  pentachlorohydrate 


Same 


Aluminum  zirconium  pentachlorohydrex  glycine  complex 


Aluminum  zirconium  pentachlorohydrex  gly 


Aluminum  zirconium  tetrachlorohydrate 


Same 


Aluminum  zirconium  tetrachlorohydrex  glycine  complex 


i  Aluminum  zirconium  tetrachlorohydrex  gly 


Aluminum  zircoriium  trichlorohydrate 


Sanrte 


Aluminum  zirconium  trichlorohydrex  glycine  complex 


Aluminum  zirconium  trichlorohydrex  gly 


'  Aluminum  sulfate  buffered  with  sodium  aluminum  lactate. 


The  agency  is  including  in  §  350.10  of 
this  final  monograph  those 
antiperspirant  active  ingredients  that 
currently  have  a  compendial 
monograph.  Only  one  active  ingredient, 
aluminum  sulfate  buffered,  does  not 
have  a  current  or  proposed  compendial 
monograph.  While  aluminum  sulfate 
does  have  a  compendial  monograph,  the 
buffer  component,  sodium  aluminum 
lactate,  does  not.  This  buffer  ingredient 
must  also  have  a  compendial 
monograph  or  there  must  be  a 
compendial  monograph  for  aluminum 
sulfate  buffered  in  order  for  aluminum 
sulfate  buffered  to  be  included  in  the 
antiperspirant  final  monograph.  At  the 
present  time,  this  ingredient  is  being 
included  in  §  310.545(a)(4)(ii)  as  a 
nonmonograph  ingredient  because  the 
agency  is  not  aware  of  any  pending 
compendial  monograph  being 
developed.  Should  a  compendial    • 
monograph  eventually  be  developed, 
the  agency  will  move  this  ingredient 
from  §  310.545(a)(4)(ii)  to  §  350.10. 

2.  The  agency  is  revising  the  format 
for  active  ingredients  in  §  350.10  for 
consistency  with  recent  monographs: 


The  proposed  chart  format  is  now  a 
paragraph  format  listing  ingredients  in 
alphabetical  order.  The  amount  of  active 
ingredient  is  stated  as  "up  to 

percent"  instead  of  as 

percent  or  less  concentration." 

The  information  about  calculating  the 
concentration  on  an  anhydrous  basis  is 
moved  to  the  preamble  of  §  350.10.  Thte 
preamble  statement  about  aluminum  to 
chloride  and/or  aluminum  to  zirconium 
ratios  is  revised  to  state:  "Where 
applicable,  the  ingredient  must  meet  the 
aluminum  to  chloride,  aluminum  to 
zirconium,  and  aluminum  plus 
zirconium  to  chloride  atomic  ratios 
described  in  the  United  States 
Pharmacopeia-National  Formulary." 
The  proposed  ratio  range  table  is  not 
included  in  the  final  monograph 
because  this  information  is  now 
included  in  the  USP-NF  monographs 
for  each  active  ingredient  in  §  350.10,  . 
where  applicable. 

3.  The  agency  is  expanding  the 
indications  proposed  in  §  350.50(b)  of 
the  TFM  to  provide  additional  uses 
based  on  new  effectiveness  data.  The 


agency  is  also  revising  the  uses  format 
to  make  it  more  concise. 

Because  the  indications  proposed  in 
§  350.50(b)(1),  (b)(2),  and  (b)(3)  of  the 
TFM  are  very  similar,  the  agency  is 
combining  them  as  a  single  indication 
with  choices  under  §  350.50(b)(1): 
[Select  one  of  the  following: 
"decreases,"  "lessens,"  or  "reduces") 
"underarm"  (select  one  of  the  following: 
"dampness,  "  "perspiration,  "  "sweat,  " 
""sweating,"  or  "wetness").  (See  section 
II.B,  comment  6  of  this  document.)  The 
agency  is  adding  a  new  additional 
indication  in  §  350.50(b)(2):  "also  [select 
one  of  the  following:  "decreases." 
"lessens,*  or  "reduces']  underarm  [select 
one  of  the  following:  'dampness.' 
'perspiration,'  'sweat,'  sweating,"  or 
'wetness']  due  to  stress".  (See  section 
II.B,  comment  6  and  section  II. p. 
comment  13  of  this  document.)  The 
agency  is  adding  a  new  additional 
indication  in  §  350.50(b)(3):  Select  one 
of  the  following:  ["all  day  protection." 
"'lasts  all  day,"  "lasts  24  hours,  "  or  "24 
hour  protection"].  (See  section  II.C, 
comment  12  of  this  document.)  The 
agency  is  adding^  new  additional 
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indication  in  §  350.50(b)(4)  that  states 
"extra  effective".  This  claim  applies  to 
products  that  demonstrate  30  percent  or 
more  sweat  reduction  using  the 
guidelines  for  effectiveness  testing  of 
antiperspirant  drug  products  referred  to 
in  §  350.60.  (See  section  II.C,  comment 
11  of  this  document.)  The  agency  is 
adding  a  new  additional  indication  in 
§  350.50(b)(5)  for  products  that 
demonstrate  extra  effectiveness 
sustained  over  a  24-hour  period:  These 
products  may  state  the  claims  in 
§§  350.50(b)(3)  and  (b)(4)  either 
individually  or  combined,  e.g.,  "24  hour 
extra  effective  protection."  "all  day 
extra  effective  protection,"  "extra 
effective  protection  lasts  24  hours,"  or 
"extra  effective  protection  lasts  all  day". 
(See  section  II.C,  comment  12  of  this 
document.) 

4.  The  agency  is  revising  the  "Do  not 
apply*   *   *"  warning  in  proposed 

§  350.50(c)(1)  to  the  new  labeling 
format.  The  warning  now  reads:  "Do  not 
use  on  broken  skin"  and  "Stop  use  if 
rash  or  irritation  occurs". 

5.  The  agency  is  including  a  warning 
to  alert  people  with  renal  dysfunction  to 
consult  a  doctor  before  using 
antiperspirants  containing  aluminum. 
The  warning  appears  in  the  new 
labeling  format  and  states:  "Ask  a  doctor 
before  use  if  you  have  kidney  disease". 
(See  section  II. F,  comment  23  of  this 
document.) 

6.  The  agency  has  revised  the  August 
1982  Guidelines  for  Effectiveness 
Testing.  The  revised  guidelines  (dated 
as  of  the  date  of  publication  of  this 
document)  state  that  "FDA  recognizes 
that  alternate  methods  may  be 
appropriate  to  qualify  an  antiperspirant 
drug  product  as  effective.  These 
guidelines  do  not  preclude  the  use  of 
alternate  methods  that  provide 
scientifically  valid  results,  subject  to 
FDA  approval."  (See  section  II. D, 
comment  15  of  this  document.) 

The  agency  has  revised  parts  of  the 
test  procedures  section  of  the  guidelines 
to  delete  the  requirement  that  the 
control  formulation  be  devoid  of  "any" 
antiperspirant  activity.  Therefore,  the 
control  formulation  no  longer  needs  to 
be  compared  to  no  treatment.  (See 
section  II.D,  comment  1 7  of  this 
document.)  The  agency  has  changed  the 
permitted  relative  humidity  of  the 
hotroom  conditions  from  35  to  40 
percent  to  a  range  of  30  to  40  percent. 
(See  section  II.D,  comment  16  of  this 
document.)  The  agency  has  added  a 
requirement  for  "baseline  perspiration 
rate"  to  assure  that  test  subjects  sweat 
adequately  during  a  hotroom  test:  "Test 
subjects  must  produce  at  least  100 
milligrams  of  sweat  from  the  placebo 
control  axilla  in  a  20-minute  collection 


in  the  controlled  environment."  (See 
comment  16  also.) 

Because  the  final  monograph  contains 
24-hour  duration  effectiveness  claims, 
the  agency  has  revised  section  4(a)(4)  of 
the  guidelines  to  state:  "For  claims  of 
enhanced  duration  of  effect,  the  test 
should  be  conducted  at  least  two  times 
during  the  period  of  the  claim,  such  as 

I  hour  and  24  hours  after  the  last  daily 
treatment  for  24  hour  claims."  (See 
section  II.C,  comment  12  of  this 
document.)  Because  the  final 
monograph  contains  "extra-effective" 
claims  shown  by  standard  gravimetric 
testing  to  have  a  30-percent  or  more 
reduction  in  sweat,  the  agency  has 
revised  the  guidelines  to  include  a 
section  on  data  treatment  to 
demonstrate,  with  high  probability,  at 
least  50  percent  of  the  target  population 
will  obtain  a  sweat  reduction  of  at  least 
30  percent.  (See  section  II.C,  comment 

II  of  this  document.) 

The  revised  "Guidelines  for 
Effectiveness  Testing  of  OTC 
Antiperspirant  Drug  Products"  are  now 
dated  as  of  the  date  of  publication  of 
this  final  rule  and  are  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  on  FDA's  Web  site  at  http:/ 
/www.fda.gov/cder/otc/index.htm. 
Persons  wishing  to  obtain  a  copy  of  the 
guidelines  should  submit  a  Freedom  of 
Information  (FOI)  request  in  writing  to 
FDA's  FOI  Staff  (HFI-35),  5600  Fishers 
Lane,  Rockville,  MD  20857.  The  agency 
has  revised  §  350.60  to  include  this 
information  about  the  guidelines. 

rv.  Summary  of  Changes  from  the 
Proposed  Rule 

1.  The  agency  is  modifying  the 
definition  of  an  antiperspirant  that  was 
proposed  in  §  350.3  of  the  TFM  to  delete 
the  phrase  "to  the  underarm."  (See 
section  II. B,  comment  2  of  this 
document.) 

2.  The  agency  is  revising  the  format 
for  listing  active  ingredients  in  §  350.10. 
(See  section  III. 2.  of  this  document.) 

3.  The  agency  is  expanding  the 
indications  for  OTC  antiperspirant  drug 
products  based  on  new  data  that 
support  these  additional  uses  (see 
section  III. 3.  of  this  document)  and  is 
expanding  the  "Guidelines  for 
Effectiveness  Testing  of  OTC 
Antiperspirant  Drug  Products"  to 
address  some  of  these  additional  uses 
(see  section  1II.6.  of  this  document). 

V.  The  Agency's  Final  Conclusions 

■  The  agency  is  issuing  a  final 
monograph  establishing  conditions 
under  which  OTC  antiperspirant  drug 
products  are  generally  recognized  as 
safe  and  effective  and  not  misbranded; 
18  ingredients  listed  in  §  350.10  are  a 


monograph  condition.  In  the  Federal 
Register  of  November  7,  1990  (55  FR 
46914),  the  agency  published  a  final 
rule  in  part  310  establishing  that  certain 
active  ingredients  that  had  been  under 
consideration  in  a  number  of  OTC  drug 
rulemaking  proceedings  were  not 
generally  recognized  as  safe  and 
effective.  That  final  rule  included  the 
antiperspirant  ingredients  aluminum 
bromohydrate,  aluminum  chloride 
(alcoholic  solutions),  aluminum 
chloride  (aqueous  solution)  (aerosol 
only),  aluminum  sulfate,  aluminum 
sulfate  buffered  (aerosol  only), 
potassium  alum,  and  sodium  aluminum 
chlorohydroxy  lactate  in  §  310.545(a)(4), 
and  was  effective  on  May  7,  1991.  In 
this  final  rule,  the  agency  is 
redesignating  the  text  of  paragraph  (a)(4) 
as  paragraph  (a){4)(i).  adding  new 
paragraph  {a)(4)(i)  heading,  and  adding 
new  paragraph  (a)(4)(ii)  to  contain 
aluminum  sulfate  buffered  with  sodium 
aluminum  lactate.  Any  drug  product 
labeled,  represented,  or  promoted  for 
use  as  an  OTC  antiperspirant  drug  that 
contains  any  of  the  ingredients  listed  in 
§  310.545(aj(4){i)  or  (a)(4)(ii)  or  that  is 
not  in  conformance  with  the  monograph 
(21  CFR  part  350)  may  be  considered  a 
new  drug  within  the  meaning  of  section 
201(p)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  321(p)) 
and  misbranded  under  section  502  of 
the  act  (21  U.S.C.  352).  Such  a  drug 
product  can  not  be  marketed  for  OTC 
antiperspirant  lise  unless  it  is  the 
subject  of  an  approved  application 
under  section  505  of  the  act  (21  U.S.C. 
355)  and  21  CFR  part  314.  An 
appropriate  citizen  petition  to  amend 
the  monograph  may  also  be  submitted 
in  accord  with  21  CFR  10.30  and 
§  330.10(a)(12)(i).  Any  OTC 
antiperspirant  drug  product  initially 
introduced  or  initially  delivered  for 
■>  introduction  into  interstate  commerce 
after  the  effective  date  of  the  final  rule 
for  §  310.545(a)(4)(i)  or  after  the 
compliance  dates  of  this  final  rule  that 
is  not  in  compliance  with  the  , 

regulations  is  subject  to  regulatory 
action. 

Mandating  warnings  in  an  OTC  drug 
monograph  does  not  require  a  finding 
that  any  or  all  of  the  OTC  drug  products 
covered  by  the  monograph  actually 
caused  an  adverse  event,  and  FDA  does 
not  so  find.  Nor  does  FDA's  requirement 
of  warnings  repudiate  the  prior  OTC 
drug  monographs  and  monograph 
rulemakings  under  which  the  affected 
drug  products  have  been  lawfully 
marketed.  Rather,  as  a  consumer 
protection  agency,  FDA  has  determined 
that  warnings  are  necessary  to  ensure 
that  these  OTC  drug  products  continue 
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to  be  safe  and  effective  for  their  labeled 
indications  under  ordinary  conditions 
of  use  as  those  terms  are  defined  in  the 
act.  This  judgment  balances  the  benefits 
of  these  drug  products  against  their 
potential  risks  (see  §  330.10(a)). 

FDA's  decision  to  act  in  this  instance 
need  not  meet  the  standard  of  proof 
required  to  prevail  in  a  private  tort 
action  [Glastetterv.  Novartis 
Pharmaceuticals.  Corp.,  252  F.3d  986, 
991  (8th  Cir.  2001)).  To  mandate 
warnings,  or  take  similar  regulatory 
action,  FDA  need  not  show,  nor  do  we 
allege,  actual  causation.  For  an 
expanded  discussion  of  case  law 
supporting  FDA's  authority  to  require 
such  warnings,  see  "Labeling  of 
Diphenhydramine-Containing  Drug 
Products  for  Over-the-Counter  Human 
Use.  Final  Rule"  (67  FR  72655, 
December  6,  2002). 

VI.  Analysis  of  Impacts 

An  analysis  of  the  costs  and  benefits 
of  this  regulation,  conducted  under 
Executive  Order  12291.  was  discussed 
in  the  TFM  for  OTC  antiperspirant  drug 
products  (47  FR  36492  at  36503).  The 
one  comment  received  is  addressed  in 
section  II.A,  comment  4  of  this  final  rule 
and  further  addressed  later  in  this 
section. 

FDA  has  examined  the  impacts  of  this 
final  rule  under  Executive  Order  12866. 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1501  et 
seq.).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulator}'  alternatives  and. 
when  regulation  is  necessary',  to  select 
regulatory  approaches  that  ipaximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages: 
distributive  impacts:  and  equity).  Under 
the  Regulatory  Flexibility  Act.  if  a  rule 
has  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  an 
agency  must  analyze  regulatory  options 
that  would  minimize  any  significant 
impact  of  the  rule  on  small  entities. 
Section  202(a)  of  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
that  agencies  prepare  a  written 
statement  of  anticipated  costs  and 
benefits  before  proposing  any  rule  that 
may  result  in  an  expenditure  in  any  one 
year  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  SlOO  million  (adjusted 
annually  for  inflation).  The  proposed 
rule  that  has  led  to  the  development  of 
this  final  rule  was  published  on  August 
20,  1982,  before  the  Unfunded  Mandates 
Reform  Act'of  1995  was  enacted.  This 
final  rule  will  not  result  in  an 
expenditure  in  any  one  year  by  State, 


local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million. 

The  agency  concludes  that  this  final 
rule  is  consistent  with  the  principles  set 
out  in  Executive  Order  12866  and  in 
these  two  statutes.  Additionally,  the 
final  rule  is  not  a  significant  regulatory 
action  as  defined  by  the  Executive 
order.  The  Unfunded  Mandates  Reform 
Act  does  not  require  FDA  to  prepare  a 
statement  of  costs  and  benefits  for  this 
final  rule,  because  the  final  rule  will  not 
result  in  any  l-yiear  expenditure  that 
would  exceed  SlOO  million  adjusted  for 
inflation.  The  current  inflation  adjusted 
statutory  threshold  is  about  $110 
million. 

FDA  has  determined  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  While  the 
exact  number  of  affected  small  entities 
is  difficult  to  determine  at  any  given 
time,  the  agency  received  only  one 
comment  from  a  small  entity,  which  is 
discussed  latCT  in  this  section.  This 
discussion  explains  the  agency's 
determination  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

The  purpose  of  this  final  rule  is  to 
establish  conditions  under  which  OTC 
antiperspirant  drug  products  are 
generally  recognized  as  safe  and 
effective  ,and  not  misbranded.  This 
includes  establishing  the  allowable 
monograph  ingredients  and  labeling. 
Eighteen  of  the  19  active  ingredients 
under  review  are  included  in  the  final 
monograph.  The  remaining  ingredient 
could  have  been  included  had  a  USP- 
NF  monograph  been  developed  for  this 
ingredient.  If  a  USP-NF  monograph  is 
developed  before  the  effective  date  of 
this  final  monograph,  products 
containing  this  ingredient  could 
continue  to  be  marketed  without 
reformulation.  Withouta  USP-NF 
monograph  for  the  ingredient,  product 
reformulations  to  include  a  monograph 
antiperspirant  active  ingredient  or 
discontinuation  of  the  products  will 
need  to  occur.  The  agency  believes  that 
this  one  antiperspirant  active  ingredient 
is  currently  in  only  a  few  products. 
Based  on  the  large  number  of 
antiperspirant  drug  products  in  the  OTC 
marketplace  and  the  vast  array  of 
products  that  one  known  affected 
company  currently  markets,  the  agency 
considers  the  required  reformulation  or 
discontinuation  of  a  few  products  not  to 
be  overly  burdensome  or  substantial. 
The  one  known  affected  company 
markets  at  least  30  products  not  affected 
by  this  final  rule.  Only  one  of  its 
products  includes  the  active  ingredient 


excluded  under  the  final  rule.  Any 
company  using  this  active  ingredient 
has  the  option  to:  (1)  Reformulate  using 
any  of  the  18  active  ingredients 
included  in  this  final  rule.  (2) 
reformulate  without  this  active 
ingredient  and  market  the  product  as  a 
deodorant,  or  (3)  discontinue  the 
product. 

This  final  rule  establishes  the 
monograph  labeling  for  OTC 
antiperspirant  drug  products  and  will 
require  relabeling  of  all  products 
covered  by  the  monograph.  The 
agency's  Drug  Listing  System  identifies 
approximatelv  200  manufacturers  and 
700  marketers  of  1 .300  OTC 
antiperspirant  drug  products  containing 
the  19  ingredients  covered  by  this  final 
rule.  It  is  likely  that  there  are  additional 
products  that  are  not  currently  included 
in  the  agency's  system.  While  it  is 
difficult  to  determine  an  exact  number, 
the  agency  estimates  that  about  1 .500 
OTC  antiperspirant  drug  products  will 
need  to  be  relabeled  based  on  this  final 
rule. 

The  agency  has  been  informed  that 
relabeling  costs  of  the  type  required  by 
a  final  monograph  generally  average 
about  $3,000  to  $5,000  per  stock 
keeping  unit  (SKU)  (individual 
products,  packages,  and  sizes).  . 
However,  some  of  the  relabeling  that 
occurs  as  a  result  of  this  specific  final 
monograph  will  be  due  to  additional 
indications  that  the  agency  has  included 
in  the  final  monograph  and  that 
manufacturers  will  wish  to  add  to  their 
labeling.  Assuming  that  there  are  about 
1 .300  to  1.500  affected  OTC  SKUs  in  the 
marketplace,  total  one-time  costs  of 
relabeling  would  be  S3. 9  million  (S3. 000 
per  SKU  x  1.300  SKUs)  to  $7.5  million 
($5,000  per  SKU  x  1,500  SKUs).  The 
agency  believes  that  actual  costs  will  be 
lower  for  several  reasons.  First,  many  of 
the  label  changes  will  be  made  by 
private  label  manufacturers  that  tend  to 
use  relatively  simple  and  less  expensive 
labeling.  Second,  the  agency  has 
finalized  a  revised  labeling  format  for 
OTC  drug  products  in  §  201.66.  The 
agency  is  allowing  manufacturers  to 
incorporate  the  labeling  changes 
required  by  this  final  rule  along  with  the 
new  general  OTC  drug  labeling  format. 
Thus,  the  relabeling  costs  resulting  from 
two  different  but  related  final  rules  will 
be  individually  reduced  by 
implementing  both  required  changes  at 
the  same  time. 

Some  relabeling  costs  will  be  further 
reduced  because  the  agency  is  allowing 
up  to  18  months  (24  months  for 
products  with  annual  sales  less  than 
$25,000)  for  these  revisions  so  they  may 
be  done  in  the  normal  course  of 
business.  Thus,  manufacturers  who 
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wish  to  add  additional  indications 
included  in  this  final  monograph  can  do 
so  at  their  next  regular  printing  of 
product  labeling.  Among  the  steps  the 
agency  is  taking  to  minimize  the  impact 
on  small  entities  are:  (1)  To  provide 
enough  time  to  enable  entities  to  use  up 
existing  labeling  stock,  and  (2)  to  allow 
the  labeling  changes  required  by  this 
final  monograph  to  be  done 
concurrently  with  the  changes  required 
by  the  new  OTC  drug  labeling  format. 
The  agency  believes  that  these  actions 
provide  small  entities  substantial 
flexibility  and  reductions  in  cost. 

The  agency  considered  but  rejected 
several  labeling  alternatives:  (1)  A 
shorter  or  longer  implementation 
period,  and  (2)  an  exemption  from 
coverage  for  small  entities.  While  the 
agency  believes  that  consumers  would 
benefit  from  having  this  new  labeling  in 
place  as  soon  as  possible,  a  longer  time 
period  would  unnecessarily  delay  the 
benefit  of  new  labeling  and  a  few 
revised  formulations.  Conversely,  a 
shorter  time  period  was  also  considered 
but  rejected  because  it  would  be 
inflexible  and  more  costly  for  the 
affected  companies.  The  agency  rejected 
an  exemption  for  small  entities  because 
the  new  labeling  and  revised 
formulations,  where  applicable,  are  also 
needed  by  consumers  who  purchase 
products  marketed  by  those  entities. 
However,  a  longer  (24-month) 
compliance  date  is  being  provided  for 
products  with  annual  sales  less  than 
$25,000. 

One  small  manufacturer  has  indicated 
that  it  will  suffer  economic 
consequences  because  it  will  no  longer 
be  able  to  make  claims  for  use  of  its 
antiperspirant  products  on  the  hands, 
and  for  prosthesis  and  orthotic  use. 
However,  the  manufacturer  did  not 
provide  sufficient  data  to  show  that  its 
products  were  safe  and  effective  for 
these  uses  and  did  not  provide 
documentation  to  show  the  economic 
impact  of  this  final  rule  on  its  sales.  The 
agency  notes  that  the  company  could: 
(1)  Relabel  its  products  to  contain  only, 
the  monograph  indications  and  then 
remain  in  the  marketplace,  or  (2) 
discontinue  its  products.  While  revising 
the  product  labeling  may  have  an 
economic  impact  on  a  company,  it  will 
be  able  to  continue  to  market  its 
products  and  can  use  the  expanded 
indications  pro\^ided  by  the  final 
monograph  to  try  to  enhance  product 
•  sales. 

The  final  rule  would  not  require  any 
new  reporting  and  recordkeeping 
activities,  and  no  additional 
professional  skills  are  needed.  There  are 
no  other  Federal  rules  that  duplicate, 
overlap,  or  conflict  with  the  final  rule. 


For  the  reasons  in  this  section  and 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  the  agency  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
under  the  Regulatory  Flexibility  Act,  no 
further  analysis  is  required. 

VII.  Paperwork  Reduction  Act  of  1995 

FDA  concludes  that  the  labeling 
requirements  in  this  document  are  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  because  they 
do  not  constitute  a  "collection  of 
information"  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  Rather,  the  labeling  statements 
are  a  "public  disclosure  of  information 
originally  supplied  by  the  Federal 
government  to  the  recipient  for  the 
purpose  of  disclosure  to  the  public"  (5 
CFR  1320.3(c)(2)). 

VIII.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.31(a)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IX.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  Executive  order  and,  consequently, 
a  federalism  summary  impact  statement 
is  not  required. 

X.  Section  369.20  Revision 

Section  369.20  (21  CFR  369.20) 
contains  a  recommended  warning  and 
caution  statement  for  OTC 
antiperspirant  drug  products  under  the 
heading  "ANTIPERSPIRANTS:"  "Do 
not  apply  to  broken  skin.  If  a  rash 
develops,  discontinue  use."  This 
statement  is  very  similar  to,  but  not 
quite  as  extensive  as,  the  warnings 
required  by  the  final  monograph:  "Do 
not  use  on  broken  skin"  and  "Stop  use 
if  rash  or  irritation  occurs".  The  agency 
is  removing  the  entry  for 
"ANTIPERSPIRANTS"  under  §  369.20 


because  it  is  superseded  by 
§§  350.50(c)(1)  and  (c)(2). 
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List  of  Subjects 

21  CFR  Part  310 

Administrative  practice  and 
procedure.  Drugs,  Labeling,  Medical 
devices.  Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  350 

Labeling,  Over-the-counter  drugs. 

21  CFR  Part  369 

Labeling,  Medical  devices.  Over-the- 
counter  drugs.    - 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  and  under 
authority  delegated  to  the  Commissioner 


of  Food  and  Drugs,  21  CFR  Chapter  I  is 
amended  as  follows: 

PART  310— NEW  DRUGS 

■  1.  The  authority  citation  for  21  CFR 
part  310  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331.  351.  352, 
353.  355.  360b-360f,  360j,  361(a).  371.  374, 
375.,379e;  42  U.S.C.  216,  241.  242(a),  262. 
263b-263n. 

■  2.  Section  310.545  is  amended  by 
redesignating  the  text  of  paragraph  (a)(4) 
as  paragraph  (a)(4)(i),  by  adding  new 
paragraph  (a)(4)(i)  heading  and 
paragraphs  (a)(4Mii)  and  (d)(34),  and  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

§310.545    Drug  products  containing 
certain  active  Ingredients  offered  over-tf>e- 
counter  (OTC)  for  certain  uses. 

(a)  *   !   * 

(4)*    *    * 

(i)  Ingredients — Approved  as  ofMav 
7,  1991.  *    *    * 

(ii)  Approved  as  of  December  9,  2004; 
June  9,  2005,  for  products  with  annual 
sales  less  than  $25,000. 

Aluminum  sulfate  buffered  with  sodium 
aluminum  lactate 

***** 

(d)*   *   * 

(1)  May  7,  1991,  for  products  subject 
to  paragraphs  (a)(1)  through  (a)(2)(i), 
(a)(3Mi),  (a)(4)(i),  (a)(6)(i)(A), 
(a)(6)(ii)(A),  (a)(7)  (except  as  covered  by 
paragraph  (d)(3)  of  this  section),  (a)(8)(i), 
(a)(10)(i)  through  (a)(10)(iii),  (a)(12)(i) 
through  (a)(12)(iv)(A),  (a)(14)  through 
(a)(15)(i),  (a)(16)  through  (a)(18)(i)(A), 
(a)(18)(ii)  (except  as  covered  by 
paragraph  (d)(22)  of  this  section), 
(a)(18)(iii),  (a)(18)(iv),  (a)(18)(v)(A),  and 
(a)(18)(vi)(A)  of  this  section. 
***** 

(34)  December  9,  2004,  for  products 
subject  to  paragraph  (a)(4)(ii)  of  this 
section.  June  9,  2005,  for  products  with 
annual  sales  less  than  $25,000. 

*        *        *        *        * 

■  3.  Part  350  is  added  to  read  as  follows: 

PART  350— ANTIPERSPIRANT  DRUG 
PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

Subpart  A — General  Provisions 

Sec. 

350.1     Scope. 

350.3     Definition. 

Sui>part  B — Active  Ingredients 

350.10    Antiperspirant  active  ingredients. 
Subpart  C— liibeling 

350.50     Lat)eling  of  antiperspirant  drug 
products. 
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Subpart  D — Guidelines  for  Effectiveness 
Testing 

350.60    Guidelines  for  effect ivenes.s  testing 
nfantiperspirant  drug  products. 

Authority:  21  U.S.C.  321,  351,  352.  353. 
355,360.371. 

PART  350— ANTIPERSPIRANT  DRUG 
PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

Subpart  A — General  Provisions 

§350.1    Scope. 

(a)  An  over-the-counter  antiperspirant 
drug  product  in  a  form  suitable  for 
topical  administration  is  generally 
recognized  as  safe  and  effective  and  is 
not  misbranded  if  it  meets  each 
condition  in  this  part  and  each  general 
condition  established  in  §330.1  of  this 
chapter. 

(b)  References  in  this  part  to 
regulatQry  sections  of  the  Code  of 
Federal  Regulations  are  to  chapter  I  of 
title  21  unless  otherwise  noted. 

§350.3    Definition. 

As  used  in  this  p^rt: 

Antiperspirant.  A  drug  product 
applied  topically  that  reduces  the 
production  of  perspiration  (sweat)  at 
that  site. 

Subpart  B — Active  Ingredients 

§350.10    Antiperspirant  active  ingredients. 

The  active  ingredient  of  the  product 
consists  of  any  of  the  following  within 
the  established  concentration  and 
dosage  formulation.  Where  applicable, 
the  ingredient  must  meet  the  aluminum 
to  chloride,  aluminum  to  zirconium, 
and  aluminum  plus  zirconium  to 
chloride  atomic  ratios  described  in  the 
U.S.  Pharmacopeia-National  Formulary. 
The  concentration  of  ingredients  in 
paragraphs  (b)  through  (j)  of  this  section 
is  calculated  on  an  anhydrous  basis, 
omitting  from  the  calculation  any  buffer 
component  present  in  the  compound,  in 
■an  aerosol  or  nonaerosol  dosage  form. 
The  concentration  of  ingredients  in 
paragraphs  (k)  through  (r)  of  this  section 
is  calculated  on  an  anhydrous  basis, 
omitting  from  the  calculation  any  buffer 
component  present  in  the  compound,  in 
a  nonaerosol  dosage  form.  The  labeled 
declaration  of  the  percentage  of  the 
active  ingredient  should  exclude  any 
water,  buffer  components,  or  propellant. 

(a)  Aluminum  chloride  up  to  15 
percent,  calculated  on  the  hexahydrate 
form,  in  an  aqueous  solution  nonaerosol 
dosage  form. 

(b)  Aluminum  chlorohydrate  up  to  25 
percent. 

(c)  Aluminum  chlorohydrex 
polyethylene  glycol  up  to  25  percent. 


(d)  Aluminum  chlorohydrex 
propylene  glycol  up  to  25  percent. 

(e)  Aluminum  dichlorohydrate  up  to 
25  percent. 

(f)  Aluminum  dichlorohydrex 
polyethylene  glycol  up  to  25  percent. 

(g)  Aluminum  dichlorohydrex 
propylene  glycol  up  to  25  percent. 

(h)  Aluminum  sesquichlorohydrate 
up  to  25  percent. 

(i)  Aluminum  sesquichlorohydrex 
polyethylene  glycol  up  to  25  percent. 

(j)  Aluminum  sesquichlorohydrex 
propylene  glycol  up  to  25  percent. 

(k)  Aluminum  zirconium 
octachlorohydrate  up  to  20  percent. 

(1)  Aluminum  zirconium 
octachlorohydrex  gly  up  to  20  percent. 

(m)  Aluminum  zirconium 
pentachlorohydrate  up  to  20  percent. 

(n)  Aluminum  zirconium 
pentachlorohydrex  gly  up  to  20  percent. 

(0)  Aluminum  zirconium 
tetrachlorohydrate  up  to  20  percent. 

(p)  Aluminum  zirconium 
tetrachlorohydrex  gly  up  to  20  percent. 

(q)  Aluminum  zirconium 
trichlorohydrate  up  to  20  percent. 

(r)  Aluminum  zirconiiun 
trichlorohydrex  gly  up  to  20  percent. 

Subpart  C — Labeling 

§  350.50    Latieling  of  antiperspirant  drug 
products. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  drug,  if  any,  and  identiHes 
the  product  as  an  "antiperspirant." 

(b)  Indications.  The  labeling  of  the 
product  states,  under  the  heading 
"Uses,"  the  phrase  listed  in  paragraph 
(b)(1)  of  this  section  and  may  contain 
any  additional  phrases  listed  in 
paragraphs  (b)(2)  through  (b)(5)  of  this 
section,  as  appropriate.  Other  truthful 
and  nonmisleading  statements, 
describing  only  the  uses  that  have  been 
established  and  listed  in  paragraphs 
(b)(1)  through  (b)(5)  of  this  section,  may 
also  be  used,  as  provided  in  §  330.1(c)(2) 
of  this  chapter,  subject  to  the  provisions 
of  section  502  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  relating  to 
misbranding  and  the  prohibition  in 
section  301(d)  of  the  act  against  the 
introduction  or  delivery  for  introduction 
into  interstate  commerce  of  unapproved 
new  drugs  in  violation  of  section  505(a) 
of  the  act. 

(1)  For  any  product,  the  labeling  states 
[select  one  of  the  following: 
"decreases,"  "lessens,"  or  "reduces"] 
"underarm"  [select  one  of  the  following: 
"dampness,"  "perspiration,"  "sweat," 
"sweating,"  or  "wetness"). 

(2)  The  labeling  may  state  "also 
[select  one  of  the  following:  'decreases,' 
'lessens,'  or  'reduces']  underarm  [select 


one  of  the  following:  'dampness,' 
'perspiration,'  'sweat,'  'sweating,'  or 
'wetness']  due  to  stress". 

(3)  For  products  that  demonstrate 
standard  effectiveness  (20  percent  sweat 
reduction)  over  a  24-hour  period,  the 
labeling  may  state  [select  one  of  the 
following:  "all  day  protection, ""lasts 
all  day,"  "lasts  24  hours,"  or  "24  hour 
protection"). 

(4)  For  products  that  demonstrate 
extra  effectiveness  (30  percent  sweat 
reduction),  the  labeling  may  state  "extra 
effective". 

(5)  Products  that  demonstrate  extra 
effectiveness  (30  percent  sweat 
reduction)  sustained  over  a  24-hour 
period  may  state  the  claims  in 
paragraphs  (b)(3)  and  (b)(4)  of  this 
section  either  individually  or  combined, 
e.g.,  "24  hour  extra  effective 
protection",  "all  day  extra  effective 
protection,"  "extra  effective  protection 
lasts  24  hours,"  or  "extra  effective 
protection  lasts  all  day". 

(c)  Warnings.  The  labeling  of  the 
product  contains  the  following 
statements  under  the  heading 
"Warnings": 

(1)  "Do  not  use  on  broken  skin". 

(2)  "Stop  use  if  rash  or  irritation 
occurs". 

(3)  "Ask  a  doctor  before  use  if  you 
have  kidney  disease". 

(4)  For  products  in  an  aerosolized 
dosage  form,  (i)  "When  using  this 
product  [bullet] '  keep  away  from  face 
and  mouth  to  avoid  breathing  it". 

(ii)  The  warning  required  by  §  369.21 
of  this  chapter  for  drugs  in  dispensers 
pressurized  by  gaseous  propellants. 

(d)  Directions.  The  labeling  of  the 
product  contains  the  following 
statement  under  the  heading 
"Directions":  "apply  to  underarms 
only". 

Subpart  D— Guidelines  for 
Effectiveness  Testing 

§  350.60    Guidelines  for  effectiveness 
testing  of  antiperspirant  drug  products. 

An  antiperspirant  in  finished  dosage 
form  may  vary  in  degree  of  effectiveness 
because  of  minor  variations  in 
formulation.  To  assure  the  effectiveness 
of  an  antiperspirant,  the  Food  and  Drug 
Administration  is  providing  guidelines 
that  manufacturers  may  use  in  testing 
for  effectiveness.  These  guidelines  are 
on  nie  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm.  i 
1061,  Rockville,  MD  20852.  These 
guidelines  are  available  on  the  FDA's 
Web  site  at  http://www.fda.gov/cder/ 


'  See  §  201.66(b)(4l  of  this  chapter  for  derinition 
of  bullet. 
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otc/index.htm  or  on  request  for  a 
nominal  charge  by  submitting  a 
Freedom  of  Information  (FOI)  request  in 
writing  to  FDA's  FOI  Staff  (HFI-35), 
5600  Fishers  Lane,  rm.  12A-16, 
Rockville,  MD  20857. 

PART  369— INTERPRETATIVE 
STATEMENTS  RE  WARNINGS  ON 
DRUGS  AND  DEVICES  FOR  OVER- 
THE-COUNTER  SALE 

■  4.  The  authority  citation  for  21  CFR 
part  369  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331,  351,  352, 
353,  355,  371. 

§369.20    [Amended] 

■  5.  Section  369.20  Drugs;  recommended 
warning  and  caution  statements  is 
amended  by  removing  the  entry  for 

"  ANTIPERSPIRANTS. " 

Dated:  May  16,  2003. 
Jeffrey  Shuren.. 

Assistant  Coniniissioner  for  Policy. 

|FR  Doc.  03-14140  Filed  6-6-03;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  510 

New  Animal  Drugs;  Change  of 
Sponsor's  Name;  Technical 
Amendment 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule,  technical 

amendment. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor's  name  from  Fort 
Dodge  Animal  Health,  Division  of 
American  Cyanamid  Co.,  to  Fort  Dodge 
Animal  Health,  Division  of  Wyeth 
Holdings  Corp.  The  regulations  are  also 
being  revised  to  correct  the  address  for 
Fort  Dodge  Animal  Health,  Division  of 
Wyeth. 

DATES:  This  rule  is  effective  June  9, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  NeWkirk,  Center  for  Veterinary 
Medicine  (HFV-100),  Food  and  Drug 
Administration,  7500  Standish  PI.. 
Rockville,  MD  20855;  301-827-6967:  e- 
mail:  dnewkirk@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  Fort 
Dodge  Animal  Health,  Division  of 
American  Cyanamid  Co.,  P.O.  Box  1339, 
Fort  Dodge,  lA  50501.  has  informed 
FDA  of  a  change  of  name  to  Fort  Dodge 


Animal  Health,  Division  of  Wyeth 
Holdings  Corp.  Accordingly,  the  agency 
is  amending  the  regulations  in  21  CFR 
510.600(c)  to  reflect  the  change. 

In  addition,  when  the  name  of  Fort 
Dodge  Animal  Health.  Division  of 
American  Home  Products  Corp.  was 
changed  to  Fort  Dodge  Animal  Health. 
Division  of  Wyeth  (67  FR  67520, 
November  6.  2002),  an  inaccurate 
correction  to  the  address  was  made.  At 
this  time,  it  is  being  changed  to  the 
original  and  correct  address. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs,  Labeling, 
Reporting  and  recordkeeping 
requirements. 

■  Therefore,  under  the  Federal  Food, 
Drug  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
part  510  is  amended  as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

■  1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331.  351.  352. 
353.  360b.  371,  379e. 


§510.600    [Amended] 

■  2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
apprqf/ed  applications  is  amended. 

a.  In  the  table  in  paragraph  (c)(1),  in 
the  entr\'  for  "Fort  Dodge  Animal 
Health,  Division  of  Wyeth"  and  in  the 
table  in  paragraph  (c)(2),  in  the  entry  for 
"000856"  by  removing  "500"  and  by 
adding  in  its  place  "800". 

b.  In  the  table  in  paragraph  (c)(1),  in 
the  entry  for  "Fort  Dodge  Animal 
Health,  Division  of  American  Cyanamid 
Co."  and  in  the  table  in  paragraph"  (c)(2), 
in  the  entry  for  "053501"  by  removing 
"American  Cyanamid  Co."  and  by 
adding  in  its  place  "Wyeth  Holdings 
Corp.". 

Dated:  May  19.  2003. 
Steven  D.  Vaughn, 

Director.  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
IFR  Doc.  03-14303  Filed  6-6-03:  8:45  am) 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 
26  CFR  Parts  1  and  602 

[TO  9059] 

RIN  1545-AX18 

Coordination  of  Sections  755  and 
1060;  Allocation  of  Basis  Adjustments 
Among  Partnership  Assets  and 
Application  of  the  Residual  Method  to 
Certain  Partnership  Transactions 

AGENCY:  Internal  Revenue  Ser\  ice  (IRS), 
Treasury. 

ACTION:  Final  regulations  and  removal  of 
temporary  regulations. 

SUMMARY:  This  document  finalizes 
regulations  relating  to  the  allocation  of 
basis  adjustments  among  partnership 
assets  under  section  755.  The 
regulations  are  necessary'  io  implement 
section  1060,  which  applies  the  residual 
method  to  certain  partnership 
transactions. 

DATES:  These  regulations  are  effective 
June  9.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Craig  Gerson.  (202)  622-3050  (not  a  toll- 
free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  amendments 
to  26  CFR  part  1  under  section  755  of 
the  Internal  Revenue  Code  (Code).  On 
April  5.  2000,  a  notice  of  proposed 
rulemaking  (REG-1 07872-99.  2000-1 
C.B.  911)  under  section  755  was 
published  in  the  Federal  Register  (65 
FR  17829).  Only  one  commentator 
submitted  written  comments  in 
response  to  the  notice  of  proposed 
rulemaking,  and  no  public  hearing  was 
requested  or  held.  After  consideration  of 
the  comment,  the  proposed  regulations 
are  adopted  as  revised  by  this  Treasurj' 
decision. 

Explanation  of  Revisions  and  Summary 
of  Contents 

1 .  Summary  -. 

Section  743(b)  provides  for  an 
optional  adjustment  to  the  basis  of 
partnership  property  following  certain 
transfers  of  partnership  interests.  The 
amount  of  the  basis  adjustment  is  the 
difference  between  the  transferee's  basis 
in  the  partnership  interest  and  the 
transferee's  share  of  the  partnerships 
basis  in  the  partnership's  assets.  Once 
the  amount  of  the  basis  adjustment  is 
determined,  it  is  allocated  among  the 
partnership's  individual  assets  pursuant 
to  section  755. 
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'    On  December  14,  1999,  final 
regulations  (TD  8847;  1999-2  C.B.  701) 
were  published  in  the  Federal  Register 
under  section  755  (64  PR  69903).  Under 
these  regulations,  basis  adjustments 
under  isection  743(b)  are  allocated 
among  a  partnership's  assets  as  follows. 
First,  the  adjustment  is  allocated 
between  the  two  classes  of  property 
described  in  section  755(b).  These 
classes  of  property  consist  of  capital 
assets  and  section  1231(b)  property 
(capital  gain  property),  and  any  other 
property  of  the  partnership  (ordinary 
income  property).  The  amount  of  a  basis 
adjustment  under  section  743(b)  that  is 
allocated  to  the  cla.ss  of  ordinary  income 
property  is  equal  to  the  total  amount  of 
income,  gain,  or  loss  that  would  be 
allocated  to  the  transferee  from  the  sale 
of  all  ordinary  income  property.  The 
amount  of  the  basis  adjustment  under 
section  743(b)  that  is  allocated  to  capital 
gain  property  is  the  total  amount  of  the 
basis  adjustment  under  section  743(b) 
less  the  amount  of  the  basis  adjustment 
allocated  to  ordinary  income  property. 
The  basis  adjustment  is  then  allocated 
to  individual  assets  within  each  class. 

The  final  regulations  issued  on 
December  14,  1999,  worked  in 
conjunction  with  §  1.755-2T.  In  the  case 
of  a  basis  adjustment  unddr  section 
743(b)  or  section  732(d),  the  fair  market 
values  of  all  assets  other  than  goodwill 
or  going  concern  value  were  determined 
on  the  basis  of  all  the  facts  and 
circumstances,  and  the  fair  market  value 
of  goodwill  and  going  concern  value 
was  determined  using  the  residual 
method.  As  described  more  fully  in  the 
notice  of  proposed  rulemaking,  §  1.755- 
2T  was  published  prior  to  the  enactment 
of  section  1060(d),  which  (as  amended 
in  1993)  requires  the  residual  method  to 
be  applied  for  purposes  of  determining 
the  values  of  section  197  intangibles  for 
purposes  of  applying  section  755.  These 
final  regulations  implement  section 
1060(d)  and  replace  §  1.755-2T. 

These  final  regulations  differ  from 
§  1.755-2T  by  using  the  residual  method 
to  value  all  section  197  intangibles  (not 
just  goodwill  and  going  concern  value). 
In  addition,  these  final  regulations  also 
apply  to  basis  adjustments  under 
section  734(b)  and  contain  special  rules 
for  certain  substituted  basis 
transactions.  Finally,  for  convenience, 
the  provisions  of  the  regulations  have 
been  relocated  to  the  beginning  of 
§1.755-1. 

Under  these  final  regulations,  a 
partnership  is  required  to  assign  values 
to  its  assets  as  follows.  First,  the 
partnership  must  determine  the  values 
of  each  of  its  assets  other  than  section 
197  intangibles  under  all  the  facts  and 
circumstances,  taking  into  account 


section  7701(g)  (treating  the  fair  market 
value  of  a  property  as  not  less  than  the 
amount  of  any  nonrecourse 
indebtedness  to  which  the  property  is 
subject).  The  partnership  then  must 
determine  the  gross  value  of  all 
partnership  assets  (partnership  gross 
value).  Last,  the  partnership  is  required 
to  use  the  residual  method  to  assign 
values  to  the  partnership's  section  197 
intangibles.  For  purposes  of  these 
regulations,  the  term  section  197 
intangibles  includes  all  section  197 
intangibles  (as  defined  in  section  197), 
as  well  as  any  goodvyill  or  going  concern 
value  that  would  not  qualify  as  a  section 
197  intangible  under  section  197. 

If  the  aggregate  value  of  partnership 
property  other  than  section  197 
intangibles  is  equal  to  or  greater  than 
partnership  gross  value,  then  all  section 
197  intangibles  are  deemed  to  have  a 
value  of  zero.  In  all  other  cases,  the 
aggregate  value  of  the  partnership's 
section  197  intangibles  (the  residual 
section  197  intangibles  value)  is  deemed 
to  equal  the  excess  of  partnership  gross 
value  over  the  aggregate  value  of 
partnership  property  other  than  section 
197  intangibles.  The  residual  section 
197  intangibles  value  must  be  allocated, 
first,  among  section  197  intangibles 
other  than  goodwill  and  going  concern 
value.  Any  remaining  value  is  assigned 
to  goodwill  and  going  concern  Value. 

"The  proposed  regulations  used  the 
residual  method  to  assign  values  to  all 
partnership  assets,  rather  than  limiting 
the  scope  of  the  residual  method  to 
section  197  intangibles.  Treasury  and 
the  IRS  have  concluded  that  these  rules 
were  unduly  complex,  especially  when 
they  applied  to  partnerships  whose 
partnership  agreements  contained 
special  allocations  of  partnership 
income  or  loss.  Accordingly,  the  final 
regulations  utilize  the  residual  method 
only  to  value  section  197  intangibles. 

2.  Transactions  Subject  to  the 
Regulations 

Because  the  proposed  regulations 
used  the  residual  method  to  value  all 
partnership  assets  (and  not  just  section 
197  intangibles),  it  was  desirable  for  all 
partnerships  to  value  their  assets  using 
the  same  method.  Accordingly,  under 
the  authority  of  sections  1060(d)  and 
755,  the  proposed  regulations  applied  to 
all  partnerships,  whether  or  not  their 
assets  constituted  a  trade  or  business.  In 
contrast,  the  final  regulations  apply  the 
residual  method  only  for  the  purpose  of 
valuing  section  197  intangibles,  which 
are  usually  held  by  partnerships  whose 
assets  constitute  a  trade  or  business. 
Thus,  the  final  regulations  apply  the 
residual  method  only  to  partnerships 
whose  assets  constitute  a  trade  or 


business  (as  described  in  §  1.1060- 
1(b)(2)). 

The  proposed  regulations  specifically 
applied  to  basis  adjustments  under 
section  732(d).  Some  references  to 
section  732(d)  have  been  removed  in  the 
final  regulations  to  enhance  readability. 
Nevertheless,  the  final  regulations 
continue  to  apply  to  basis  adjustments 
under  section  732(d). 

3.  Methods  for  Determining  Partnership 
Gross  Value 

If  a  partnership  interest  is  transferred 
in  a  taxable  transaction,  the  transferee's 
basis  in  its  partnership  interest  provides 
a  frame  of  reference  for  determining 
partnership  gross  value.  In  these 
transactions,  both  the  proposed  and  the 
final  regulations  generally  provide  that 
partnership  gross  value  is  the  amount 
that,  if  assigned  to  all  partnership 
property,  would  result  in  a  liquidating 
distribution  to  the  transferee  partner 
equal  to  that  partner's  basis  (reduced  by 
the  amount,  if  any,  of  such  basis  that  is 
attributable  to  partnership  liabilities)  in 
the  transferred  partnership  interest 
immediately  following  the  relevant  ^ 
transfer. 

In  certain  circumstances  involving 
basis  adjustments  under  section  743(b), 
such  as  where  income  or  loss  with 
respect  to  particular  section  197 
intangibles  is  allocated  differently 
among  partners,  partnership  gross  value 
may  vary  depending  on  the  fair  market 
values  of  particular  section  197 
intangibles  held  by  the  partnership.  In 
these  situations,  the  final  regulations 
require  the  partnership  to  use  a 
reasonable  method,  consistent  with  the 
purposes  of  the  final  regulations,  to 
determine  partnership  gross  value. 

In  the  preamble  to  the  proposed 
regulations,  the  IRS  and  the  Treasury 
Department  requested  comments 
regarding  how  the  residual  method 
applies  in  the  context  of  a  basis 
adjustment  that  results  from  an 
exchange  of  a  partnership  interest  in 
which  the  transferee's  basis  in  the 
interest  is  determined  in  whole  or  in 
part  by  reference  to  the  transferor's  basis 
in  the  interest  (a  transferred  basis 
exchange).  Determining  partnership 
gross  value  in  such  an  exchange  is 
problematic,  because  the  transferee's 
basis  in  the  partnership  interest  does 
not  necessarily  have  any  connection  to 
the  fair  market  values  of  partnership 
assets.  No  comments  were  received 
regarding  the  specific  method  to  be 
adopted  by  the  final  regulations. 

Tne  IRS  and  the  Treasury  Department 
also  requested  comments  regarding  how 
the  residual  method  applies  in  the 
context  of  basis  adjustments  under 
section  734(b).  One  commentator 
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suggested  that  the  final  regulations 
should  require  one  method  for  valuing 
partnership  assets  in  the  case  of  a  pro 
rata  distribution,  and  another  method 
for  valuing  partnership  assets  in  the 
case  of  a  non-pro  rata  distribution.  The 
IRS  and  the  Treasury  Department 
believe  that  this  approach  would  be 
uimecessarily  complex. 

The  final  regulations  adopt  a  single 
method  for  determining  partnership 
gross  value  that  applies  to  all  section 
734(b)  basis  adjustments  and  to  section 
743(b)  basis  adjustments  resulting  from 
transferred  basis  exchanges.  In  these 
circumstances,  partnership  gross  value 
is  the  value  of  the  entire  partnership  as 
a  going  concern,  increased  by  the 
amount  of  partnership  liabilities.  In  the 
case  of  a  basis  adjustment  under  section 
734(b),  the  value  of  the  entire 
partnership  as  a  going  concern  is 
determined  immediately  after  the 
distribution  causing  the  adjustment. 

A  commentator  has  suggested  that  the 
same  method  for  determining 
partnership  gross  value  should  apply  to 
exchanged  basis  transactions,  such  as 
the  distribution  of  a  partnership  interest 
by  a  partnership.  The  final  regulations 
adopt  this  comment  by  replacing  all 
references  to  transferred  basis  exchanges 
with  references  to  substituted  basis 
transactions.  Conforming  adjustments 
are  also  made  to  the  special  rules 
contained  in  §  1.755-l(b)(5)  for 
allocating  basis  adjustments  under 
section  743(b)  among  a  partnership's 
assets  in  these  exchanges. 

4.  Transferors  of  Partnership  Interests 

In  the  preamble  to  the  proposed 
regulations,  comments  were  requested 
as  to  whether  the  residual  method 
should  be  used  to  determine  the  fair 
market  values  of  partnership  assets  for 
purposes  of  applying  section  1(h)(6)(B) 
(collectibles  gain  or  loss),  section  1(h)(7) 
(section  1250  capital  gain),  and  section 
751(a)  (ordinary  income)  to  the  sale  or 
other  disposition  of  a  partnership 
interest.  No  comments  were  received  on 
this  issue.  Treasury  and  the  IRS  have 
determined  that  the  potential  benefits  of 
a  rule  allowing  transferors  to  use  the 
residual  method  do  not  justify  the 
increased  complexity  that  the  rule 
would  have  created. 

5.  Other  Changes 

The  final  regulations  add  two 
clarifying  rules  for  allocating  basis 
adjustments  under  section  743(b)  among^ 
a  partnership's  assets  in  the  case  of  a 
transaction  that  is  not  a  substituted 
basis  transaction.  The  first  rule  provides 
that  assets  with  respect  to  which  the 
transferee  partner  has  no  interest  in 
income,  gain,  losses,  or  deductions  are 


not  taken  into  account  in  allocating 
basis  adjustments  to  capital  assets.  The 
second  rule  provides  that  in  no  event 
may  the  amount  of  any  decrease  in  basis 
allocated  to  an  item  of  capital  gain 
property  exceed  the  partnership's 
adjusted  basis  in  that  item.  If  the 
amount  of  a  decrease  in  basis  otherwise 
allocable  to  a  particular  capital  asset 
exceeds  the  partnership's  adjusted  basis 
in  that  asset,  the  transferee's  negative 
basis  adjustment  in  that  asset  is  limited 
to  the  partnership's  adjusted  basis  in 
that  asset,  and  the  excess  must  be 
applied  to  reduce  the  remaining  basis,  if 
any,  of  other  capital  gain  assets  pro  rata 
in  proportion  to  the  partnership's 
adjusted  bases  in  such  assets. 

E£fective  Date 

These  regulations  apply  to  transfers  of 
partnership  interests  and  distributions 
of  property  from  partnerships  that  occur 
on  or  after  June  9,  2003. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  businesses. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Craig  Gerson  of  the  Office 
of  the  Associate  Chief  Counsel 
(Passthroughs  and  Special  Industries). 
However,  personnel  from  other  offices 
of  the  IRS  and  the  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  .-  ^ 

26  CFR  Part  1 

income  taxes.  Reporting  and ' 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

■  Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 


PART  1— INCOME  TAXES 

■  Paragraph  1.  The  authority  citation  for 
part  1  is  amended  by  adding  an  entry  to 
read  in  part  as  follows: 

Authority:  26  U.S.C.  7805;  •   *   » 

Section  1.755-2  also  issued  under  26 
U.S.C.  755  and  26  U.S.C.  1060.  *    *   * 

■  Par.  2.  Section  1.755-1  is  amended  as 
follows: 

■  1.  Paragraph  (a)  is  revised. 

■  2.-3.  A  paragraph  heading  is  added  for 
paragraph  (b)(l){i). 

■  4.  The  first  two  sentences  of  paragraph 
(b)(l)(i)  are  revised. 

■  5.  Paragraph  (b)(3)(iii)  is  redesignated 
as  paragraph  (b)(3)(iv). 

■  6.  New  paragraph  (b)(3)fiii)  is  added. 

■  7.  In  paragraph  (b)(4)(ii),  the  Example 
is  revised. 

■  8.  The  paragraph  heading  for 
paragraph  (b)(5)  is  revised. 

■  9.  Paragraph  (b)(5)(i)  is  revised. 

■  10.  In  paragraph  (b)(5)(iv)  Example  1. 
the  last  sentence  is  amended  by 
removing  the  language  "transferred  basis 
exchange"  and  adding  "substituted  basis 
transaction"  in  its  place. 

■  11.  In  paragraph  (b)(5)(iv)  Example  2. 
paragraph  (iii),  the  third  sentence  is 
amended  by  adding  the  language  "this" 
before  the  language  "paragraph  (b)(5)". 

■  12.  In  paragraph  (c)(5)  Example  (i) 
introductory  text  is  revised. 

■  13.  Paragraph  (d)  is  revised. 

■  14.  Paragraph  (e)  is  added. 

■  The  revisions  and  additions  read  as 
follows: 

§  1 .755-1     Rules  for  allocation  of  basis. 

(a)  In  general — (1)  Scope.  This  section 
provides  rules  for  allocating-basis 
adjustments  under  sections  743(b)  and 
734(b)  among  partnership  property.  If 
there  is  a  basis  adjustment  to  which  this 
section  applies,  the  basis  adjustment  is 
allocated  among  the  partnership's  assets 
as  follows.  First,  the  partnership  must 
determine  the  value  of  each  of  its  assets 
under  {Saragraphs  (a)(2)  through  (5)  of 
this  section.  Second,  the  basis 
adjustment  is  allocated  between  the  two 
classes  of  property  described  in  section 
755(b).  These  classes  of  property  consist 
of  capital  assets  and  section  1231(b) 
property  (capital  gain  property),  and  any 
other  property  of  the  partnership 
(ordinary  income  property).  For 
purposes  of  this  section,  properties  and 
potential  gain  treated  as  unrealized 
receivables  under  section  751(c)  and  the 
regulations  thereunder  shall  be  treated 
as  separate  assets  that  are  ordinary 
income  property.  Third,  the  portion  of 
the  basis  adjustment  allocated  to  each 
class  is  allocated  among  the  items 
within  the  class.  Basis  adjustments 
under  section  743(b)  are  allocated 
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among  partnership  assets  under 
paragraph  (b)  of  this  section.  Basis 
adjustments  under  section  734(b)  are 
allocated  among  partnership  assets 
under  paragraph  (c)  of  this  section. 

(2)  Coorai nation  of  sections  755  and 
1060.  If  there  is  a  basis  adjustment  to 
which  this  section  applies,  and  the 
assets  of  the  partnership  constitute  a 
trade  or  business  (as  described  in 

§  1.1060-l(b)(2)).  then  the  partnership  is 
required  to  use  the  residual  method  to 
assign  values  to  the  partnership's 
section  197  intangibles.  To  do  so,  the 
partnership  must,  first,  determine  the 
value  of  partnership  assets  other  than 
section  197  intangibles  under  paragraph 
(a)(3)  of  this  section.  The  partnership 
then  must  determine  partnership  gross 
value  under  paragraph  (a)(4)  of  this 
section.  Last,  the  partnership  must 
assign  values  to  the  partnership's 
section  197  intangibles  under  paragraph 
(a)(5)  of  this  section.  For  purposes  of 
this  section,  the  term  section  197 
intangibles  includes  all  section  197 
intangibles  (as  deHned  in  section  197), 
as  well  as  any  goodwill  or  going  concern 
value  that  would  not  qualify  as  a  section 
197  intangible  under  section  197. 

(3)  Values  of  properties  other  than 
section  1 97  intangibles.  For  purposes  of 
this  section,  the  fair  market  value  of 
each  item  of  partnership  property  other 
than  section  197  intangibles  shall  be 
determined  on  the  basis  of  all  the  facts 
and  circumstances,  taking  into  account 
section  7701(g). 

(4)  Partnership  gross  value — (i)  Basis 
adjustments  under  section  743(hl — (A) 
In  general.  Except  as  provided  in 
paragraph  (a)(4)(ii)  of  this  section,  in  the 
case  of  a  basis  adjustment  under  section 
743(b),  partnership  gross  value  generally 
is  equal  to  the  amount  that,  if  assigned 
to  all  partnership  property,  would  result 
in  a  liquidating  distribution  to  the 
partner  equal  to  the  transferee's  basis  in 
the  transferred  partnership  interest 
immediately  following  the  relevant 
transfer  (reduced  by  the  amount,  if  any, 
of  such  basis  that  is  attributable  to 
partnership  liabilities). 

(B)  Special  situations.  In  certain 
circumstances,  such  as  where  income  or 
loss  with  respect  to  particular  section 
197  intangibles  are  allocated  differently 
among  partners,  partnership  gross  value 
may  vary  depending  on  the  values  of 
particular  section  197  intangibles  held 
by  the  partnership.  In  these  special 
situations,  the  partnership  must  assign 
value,  first,  among  section  197 
intangibles  (other  than  goodwill  and 
going  concern  value)  in  a  reasonable 
manner  that  is  consistent  with  the 
ordering  rule  in  paragraph  (a)(5)  of  this 
section  and  would  cause  the  appropriate 
liquidating  distribution  under  paragraph 


(a)(4)(i)(A)  of  this  section.  If  the  actual 
fair  market  values,  determined  on  the 
basis  of  all  the  facts  and  circumstances, 
of  all  section  197  intangibles  (other  than 
goodwill  and  going  concern  value)  is 
not  sufficient  to  cause  the  appropriate 
liquidating  distribution,  then  the  fair 
market  value  of  goodwill  and  going 
concern  value  shall  be  presumed  to 
equal  an  amount  that  if  assigned  to  : 
goodwill  and  going  concern  value 
would  cause  the  appropriate  liquidating 
distribution. 

(C)  Income  in  respect  of  a  decedent. 
Solely  for  the  purpose  of  determining 
partnership  gross  value  under  this 
paragraph  (a)(4)(i),  where  a  partnership 
interest  is  transferred  as  a  result  of  the 
death  of  a  partner,  the  transferee's  basis 
in  its  partnership  interest  is  determined 
without  regard  to  section  1014(c),  and  is 
deemed  to  be  adjusted  for  that  portion 
of  the  interest,  if  any,  that  is  attributable 
to  items  representing  income  in  respect 
of  a  decedent  under  section  691. 

(ii)  Basis  adjustments  under  section 
743(b)  resulting  from  substituted  basis 
transactions.  This  paragraph  (a)(4)(ii) 
applies  to  basis  adjustments  under 
section  743(b)  that  result  from 
exchanges  in  which  the  transferee's 
basis  in  the  partnership  interest  is 
determined  in  whole  or  in  part  by 
reference  to  the  transferor's  basis  in  the 
interest  or  to  the  basis  of  other  property 
held  at  any  time  by  the  transferee 
(substituted  basis  transactions).  In  the 
case  of  a  substituted  basis  transaction, 
partnership  gross  value  equals  the  value 
of  the  entire  partnership  as  a  going 
concern,  increased  by  the  amount  of 
partnership  liabilities  at  the  time  of  the 
exchange  giving  rise  to  the  basis 
adjustment. 

(iii)  Basis  adjustments  under  section 
734(b).  In  the  case  of  a  basis  adjustment 
under  section  734(b).  partnership  gross 
value  equals  the  value  of  the  entire 
partnership  as  a  going  concern 
immediately  following  the  distribution 
causing  the  adjustment,  increased  by  the 
amount  of  partnership  liabilities 
immediately  following  the  distribution. 

(5)  Determining  the  values  of  section 
197  intangibles — (i)  Two  classes.  If  the 
aggregate  value  of  partnership  property 
other  than  section  197  intangibles  (as 
determined  in  paragraph  (a)(3)  of  this 
section)  is  equal  to  or  greater  than 
partnership  gross  value  (as  determined 
in  paragraph  (a)(4)  of  this  section),  then 
all  section  197  intangibles  are  deemed 
to  have  a  value  of  zero  for  purposes  of 
this  section.  In  all  other  cases,  the 
aggregate  value  of  the  partnership's 
section  197  intangibles  (the  residual 
section  197  intangibles  value)  is  deemed 
to  equal  the  excess  of  partnership  gross 
value  over  the  aggregate  value  of 


partnership  property  other  than  section 
197  intangibles.  The  residual  section 
197  intangibles  value  must  be  allocated 
between  two  asset  classes  in  the 
following  order — 

(A)  Among  section  197  intangibles 
other  than  goodwill  and  going  concern 
value;  and 

(B)  To  goodwill  and  going  concern 
value. 

(ii)  Values  assigned  to  section  197 
intangibles  other  than  goodwill  and 
going  concern  value.  The  fair  market 
value  assigned  to  a  section  197 
intangible  (other  than  goodwill  and 
going  concern  value)  shall  not  exceed 
the  actual  fair  market  value  (determined 
on  the  basis  of  all  the  facts  and 
circumstances)  of  that  asset  on  the  date 
of  the  relevant  transfer.  If  the  residual 
section  197  intangibles  value  is  less 
than  the  sum  of  the  actual  fair  market 
values  (determined  on  the  basis  of  all 
the  facts  and  circumstances)  of  all 
section  197  intangibles  (other  than 
goodwill  and  going  concern  value)  held 
by  the  partnership,  then  the  residual 
section  197  intangibles  value  must  be 
allocated  among  the  individual  section 
197  intangibles  (other  than  goodwill  and 
going  concern  value)  as  follows.  The 
residual  section  197  intangibles  value  is 
assigned  first  to  any  section  197 
intangibles  (other  than  goodwill  and 
going  concern  value)  having  potential 
gain  that  would  be  treated  as  unrealized 
receivables  under  the  flush  language  of 
section  751(c)  (flush  language 
receivables)  to  the  extent  of  the  basis  pf 
those  section  197  intangibles  and  the 
amount  of  income  arising  from  the  flush 
language  receivables  that  the 
partnership  would  recognize  if  the 
section  197  intangibles  were  sold  for 
their  actual  fair  market  values 
(determined  based  on  all  the  facts  and 
circumstances)  (collectively,  the  flush 
language  receivables  value).  If  the  value 
assigned  to  section  197  intangibles 
(other  than  goodwill  and  going  concern 
value)  is  less  than  the  flush  language 
receivables  value,  then  the  assigned 
value  is  allocated  among  the  properties 
giving  rise  to  the  flush  language 
receivables  in  proportion  to  the  flush 
language  receivables  value  in  those 
properties.  Any  remaining  residual 
section  197  intangibles  value  is 
allocated  among  the  remaining  portions 
of  the  section  197  intangibles  (other 
than  goodwill  and  going  concern  value] 
in  proportion  to  the  actual  fair  market 
values  of  such  portions  (determined 
based  on  all  the  facts  and 
circumstances). 

(iii)  Value  assigned  to  goodwill  and 
going  concern  value.  The  fair  market 
value  of  goodwill  and  going  concern 
value  is  the  amount,  if  any,  by  which 
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the  residual  section  197  intangibles 
value  exceeds  the  aggregate  value  of  the 
partnership's  section  197  intangibles 
(other  than  goodwill  and  going  concern 
value). 

(6)  Examples.  The  provisions  of 
paragraphs  (a)(2)  through  (5)  are 
illustrated  by  the  following  examples, 
which  assume  that  the  partnerships 
have  an  election  in  effect  under  section 
754  at  the  time  of  the  transfer  and  that 
the  assets  of  each  partnership  constitute 
a  trade  or  business  (as  described  in 
§  1.106O-l(b)(2)).  Except  as  provided, 
no  partnership  asset  (other  than 
inventory)  is  property  described  in 
section  751(a),  and  partnership 
liabilities  are  secured  by  all  partnership 
assets.  The  examples  are  as  follows: 

Example  1.  (i)  A  is  the  sole  general  partner 
in  PRS,  a  limited  partnership  having  three 
equal  partners.  PRS  has  goodwill  and  going 
concern  value,  two  Section  197  intangibles 
other  than  goodwill  and  going  concern  value 
(Intangible  1  and  Intangible  2).  and  two  other 
assets  with  fair  market  values  (determined 
using  all  the  facts  and  circumstances)  as 
follows:  inventory  worth  SI  ,000.000  and  a 
building  (a  capital  a.s.set)  worth  S2.000.000. 
The  fair  market  value  of  each  of  Intangible  1 
and  Intangible  2  is  S.SO.OOO.  PRS  has  one 
liability  of  SI. 000.000,  for  which  A  bears  the 
entire  risk  of  loss  under  section  752  and  the 
regulations  thereunder.  D  purchases  A's 
partnership  interest  for  S6.50.000,  resulting  in 
a  basis  adjustment  under  section  74.3(b). 
After  the  purchase,  D  bears  the  entire  risk  of 
loss  for  PRS's  liability  under  section  752  and 
the  regulations  thereunder.  Therefore.  D's 
ba.sis  in  its  interest  in  PRSis  Sl.650.000. 

(ii)  D's  basis  in  the  transferred  partnership 
interest  (reduced  by  the  amount  of  such  basis 
that  is  attributable  to  partnership  liabilities) 
is  S650.000  (Sl.650.000— SI. 000.000).  Under 
paragraph  (a)(4)(i)  of  this  section,  partnership 
gross  value  is  S2,950.000  (the  amount  that,  if 
assigned  to  all  partnership  property,  would 
result  in  a  liquidating  distribution  to  D  equal 
to  S650,000). 

(iii)  Under  paragraph  (a)(,3)  of  this  section, 
the  inventory  has  a  fair  market  value  of 
Sr.000,000.  and  the  building  has  a  fair 
market  value  of  82.000,000.  Thus,  the 
aggregate  value  of  partnership  properly  other 
than  section  197  intangibles.  S.l.OOO.OOO.  is 
ec|ual  to.or  greater  than  partnership  gross 
value.  52,950.000.  Accordingly,  under 
paragraphs  (a)(,3)  and  (5)  of  this  section,  the 
value  assigned  to  each  of  the  partnership's 
assets  is  as  follows:  inventory.  Si .000.000; 
building.  52.000,000;  Intangibles  1  and  2,  $0; 
and  goodwill  and  going  concern  value.  SO. 
D's  section  743(b)  adjustment  must  be 
allocated  under  paragraph  (b)  of  this  section 
using  these  assigned  fair  market  values. 

Example  2.  (i)  Assume  the  same  facts  as  in 
Example  1.  except  that  the  fair  market  values 
of  Intangible  1  and  Intangible  2  are  each 
5300,000,  and  that  D  purchases  As  interest 
in  PRS  for  $1,000,000.  After  the  purchase.  D's 
basis  in  its  interest  in  PRS  is  $2,000,000. 

(ii)  D's  basis  in  the  transferred  partnership 
interest  (reduced  by  the  amount  of  such  basis 
that  is  attributable  to  partnership  liabilities) 


is  $1,000,000  ($2,000.000— $1,000,000). 
Under  paragraph  (a](4)(i)  of  this  section, 
partnership  gross  value  is  $4,000,000  (the 
amount  that,  if  assigned  to  all  partnership 
property,  would  result  in  a  liquidating 
distribution  to  D  equal  to  $1,000,000). 

(iii)  Under  paragraph  (a)(5)  of  this  section, 
the  residual  section  197  intangibles  value  is 
$1,000,000  (the  excess  of  partnership  gross 
value,  $4,000,000,  over  the  aggregate  value  of 
assets  other  than  section  197  intangibles, 
$3,000,000  (the  sum  of  the  value  of  the 
inventory.  Si .000,000.  and  the  value  of  the 
building.  52.000.000)).  The  partnership  must 
determine  the  values  of  section  197  assets  by 
allocating  the  residual  section  197 
,  intangibles  value  among  the  partnership's 
assets.  The  residual  section  197  intangibles 
value  is  a.ssigned  first  to  section  197 
intangibles  other  than  goodwill  and  going 
concern  value,  and  then  to  goodwill  and 
going  concern  value.  Thus.  S300.000  is 
assigned  to  each  of  Intangible  1  and 
Intangible  2,  and  .S400,000  is  assigned  to 
goodwill  and  going  c:oncern  value  (the 
amount  by  which  the  residual  section  197 
intangibles  value.  $1,000,000,  exceeds  the 
fair  market  value  of  section  197  intangibles 
other  than  goodwill  and  going  concern  value. 
$600,000).  D's  section  743(b)  adjustment 
must  be  allocated  under  paragraph  (b)  of  this 
section  using  these  assigned  fair  market 
values. 

Example  3.  (i)  Assume  the  same  facts  as  in 
Example  1.  except  that  the  fair  market  values 
of  Intangible  1  and  Intangible  2  are  each 
S300.000.  and  that  D  purchases  A's  interest 
in  PRS  for  57,50.000.  After  the  purchase.  D's 
basis  in  its  interest  in  PRS  is  SI. 750.000.  Also 
assume  that  Intangible  1  was  originally 
purchased  for  5300.000.  and  that  its  adjusted 
basis  has  been  decreased  to  S50.000  as  a 
result  of  amortization.  .Assume  that,  if  PRS 
were  to  sell  Intangible  1  for  S300.000.  it 
would  recognize  5250.000  of  gain  that  woul3 
be  treated  as  an  unrealized  receivable  under 
the  flush  language  in  section  751(c). 

(ii)  D's  basis  in  the  transferred  partnership 
interest  (reduced  by  the  amount  of  such  basis 
that  is  attributable  to  partnership  liabilities) 
is  5750,000  ($1.7.50.000- SI.OOO.OOO).  Under 
paragraph  (a)(4)(i)  of  this  section,  partnership 
gross  value  is  53.250.000  (the  amount  that,  if 
assigned  to  all  partnership  property,  would 
result  in  a  liquidating  distribution  to  D  equal 
to  5750.000). 

(iii)  Under  paragraph  (a)(5)  of  this  section, 
the  residual  section  197  intangibles  value  is 
5250.000  (the  amount  by  which  partnership 
gross  value.  53,250.000.  exceeds  the 
aggregate  value  of  partnership  property  other 
than  .section  197  intangibles.  S3.000,o6o). 
Intangible  1  has  potential  gain  that  would  be 
treated  as  unrealized  rec;eivables  under  the 
flush  language  of  section  751(c).  The  flush 
language  receivables  value  in  Intangible  1  is 
5300.000  (the  sum  of  PRSs  basis  in 
Intangible  1.  550.000.  and  the  amount  of 
ordinary  income.  5250.000.  that  the 
partnership  would  recognize  if  Intangible  1 
were  sold  for  its  actual  fair  market  value). 
Because  the  residual  section  197  intangibles 
value,  5250.000,  is  less  than  the  flush 
language  receivables  value  of  Intangible  1, 
Intangible  1  is  assigned  a  value  of  $250,000. 
and  Intangible  2  and  goodwill  and  going 


concern  value  are  assigned  a  value  of  zero.  ■ 
D's  section  743(b)  adjustment  must  be 
allocated  under  paragraph  (b)  of  this  sec;tion 
using  these  assigned  fair  market  values. 

Example  4.  Assume  the  same  fads  as  in 
Example  J.  except  that  the  fair  market  values 
of  Intangible  1  and  Intangible  2  are  each 
S300.000.  and  that  A  does  not  sell  its  interest 
in  PRS.  Instead.  A  contributes  its  interest  in 
PRS  to  E.  a  newly  formed  corporation 
wholly-owned  by  A.  in  a  transaction 
described  in  sef;tion  351.  .Assume  that  the 
contribution  results  in  a  basis  adjustment 
under  section  743(b)  (other  than  zero).  PRS 
determines  that  its  value  as  a  going  tioncern 
immediately  following  the  contribution  is 
S3 .000.000.' Under  paragraph  (a)(4)(ii)  of  this 
section,  partnership  gross  value  is  54.000.000 
(the  value  of  PR.S  as  a  going  concern. 
53.000.000,  increased  by  the  partnership's 
liability.  Sl.000.000.  immediately  after  the 
contribution).  Under  paragraph  (a)(5)  of  this 
se<:tion.  the  residual  section  197  intangibles 
value  is  S1.000.T)00  (the  amoujit  by  which 
partnership  gross  value.  .54.000.000.  exceeds 
the  aggregate  value  of  partnership  propertv 
other  than  section  197  intangibles. 
53.000.000).  Of  the  residual  seilion  197 
intangibles  value.  5300.000  is  assigned  to 
each  of  Intangil)le  1  and  Intangible  2.  and 
$400,000  is  assigned  to  goodwill  and  going 
concern  value  (the  amount  by  which  the 
residual  section  497  intangibles  lalue. 
51.000.000.  exceeds  the  fair  market  value  of 
section  197  intangibles  other  than  goodwill 
and  goihg  t:on(:ern  value.  S600.000).  E's 
seijtion  743(b)  adjustment  must  be  allocated 
under  paragraph  (b)(5)  of  this  section  using 
these  assigned  fair  market  values. 

Example  5.  C,  is  the  sole  general  partner  in 
PRS.  a  limited  partnership  ha\  ing  three  equal 
partners  (G.  H.  and  I).  PRS  has  goodwill  and 
going  concern  value,  two  section  197 
intangibles  other  than  goodwill  and  going 
concern  valueilntangible  1  and  Intangible  2). 
and  two  capital  assets  with  fair  jnarkel  valuHs 
(determined  using  all  the  facts  and 
circumstances)  as  follows:  Vacant  land  worth 
51.000.000.  and  a  building  worth  S2.000.000. 
The  fair  market  valui?  of  ea(  h  of  Intangible  1 
and  Intangible  2  is  5300.000.  PRS  has  one 
liability  of  Si. 1)00.000.  for  which  G  bears  the 
entire  risk  of  loss  under  section  752  and  the 
regulations  thereunder.  PR.S  distributes  the 
land  to  H  in  liquidation  of  H's  interest  in 
PR.S.  Immediately  iirior  to  the  distribution. 
PRSs  basis  in  the  land  is  SHOO.OOO.  and  H's 
basis  in  its  interest  in  PRS  is  5750.000.  The 
distribution  causes  the  partnership  to 
increase. the  basis  of  its  remaining  property 
by  550.000  under  section  7.34(h)(1)(B).  PRS 
determines  that  its  value  as  a  going  concern 
immediately  following  the  distribution  is 
52.000.000. Under  paragraph  (a)(4)(iii)  of  this 
section,  partnership  gross  value  is  S3.00n.Cl00 
(the  value  of  PRS  as  a  going  com  em. 
52.^)00.000.  increased  b\  the  partnerships 
liability.  Si  ,000.000.  immediately  after  the 
distribution).  Under  paragraph  (a)(5)  of  this 
section,  the  residual  .section  197  intangibles 
value  of  PRS's  section  197  intangibles  is 
Sl.000.000  (the  amount  by  which  partnership 
gross  value,  53.000.000.  exceeds  the 
aggregate  value  of  partnership  property  other 
than  section  197  intangibles.  S2.000.o6o).  Of 
the  residual  section  197  intangibles  value. 
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S300.000  is  assigned  to  each  of  Intangible  1 
and  Intangible  2,  and  $400,000  is  assigned  to 
goodwill  and  going  concern  value  (the 
amount  by  which  the  residual  section  197 
intangibles  value.  $1,000,000.  exceeds  the 
fair  market  value  of  section  197  intangibles 
other  than  goodwill  and  going  concern  value. 
S600.000).  PRS's  section  734(b)  adjustment 
must  be  allocated  under  paragraph  (c)  of  this 
section  using  these  assigned  fair  market 
values. 

(b)  Adjustments  under  section 
743(b)— {1)  Generally— U)  Application. 
For  basis  adjustments  under  section 
743(b)  resulting  from  substituted  basis 
transactions,  paragraph  (b)(5)  of  this 
section  shall  apply.  For  basis 
adjustments  under  section  743(b) 
resulting  h-om  all  other  transfers. 


paragraphs  (b)(2)  through  (4)  of  this 
section  shall  apply.  *   *   * 

***** 

(3)  *    *    * 

(iii)  Special  rules — (A)  Assets  in 
which  partner  has  no  interest.  An  asset 
with  respect  to  which  the  transferee 
partner  has  no  interest  in  income,  gain, 
losses,  or  deductions  shall  not  be  talien 
into  account  in  applying  paragraph 
(b)(3){ii)(B)  of  this  section. 

(B)  Limitation  in  decrease  of  basis.  In 
no  event  may  the  amount  of  any 
decrease  in  basis  allocated  to  an  item  of 
capital  gain  property  under  paragraph 
(b)(3)(ii){B)  of  this  section  exceed  the 
partnership's  adjusted  basis  in  that  item 
(or  in  the  case  of  property  subject  to  the 
remedial  allocation  method,  the 
transferee's  share  of  any  remedial  loss 
under  §  1.704-3(d)  from  the 

Assets 


hypothetical  transaction).  In  the  event 
that  a  decrease  in  basis  allocated  under 
paragraph  (b)(3)(ii)(B)  of  this  section  to 
an  item  of  capital  gain  property  would 
otherwise  exceed  the  partnership's 
adjusted  basis  in  that  item,  the  excess 
must  be  applied  to  reduce  the  remaining 
basis,  if  any,  of  other  capital  gain  assets 
pro  rata  in  proportion  to  the  bases  of 
such  assets  (as  adjusted  under  this 
paragraph  (b)(3)). 
***** 
(4)  *    *    * 

(ii)  *   *   * 

Example.  U)  A  and  B  are  equal. partners  in 
personal  service  partnership  PRS.  In  2004.  as 
a  result  of  B's  death,  B's  partnership  interest 
is  transferred  to  T  when  PRS's  balance  sheet 
(reflecting  a  cash  receipts  and  disbursements  ~ 
method  of  accounting)  is  as  follows  (based  on 
all  the  facts  and  circumstances): 


"£r  j  ^r 

value 


Section  197  Intangible  

Unrealized  Receivables 

Total , 

Liabilities  and  Capital 


$2,000 
0 


$2,000 


$5,000 
15.000 


$20,000 


, 

Adjusted 
per  books 

Fair 
market 
value 

Capital: 

A  :. . 

1,000 
1,000 

10000 

B  .\ 

10000 

Total 

$2,000 

$20  000 

(ii)  None  of  the  assets  owned  by  PRS  is 
se<:tion  704(c)  property,  and  the  section  197 
intangible  is  not  amortizable.  The  fair  market 
value  of  T's  partnership  interest  on  the 
applicable  dale  of  valuation  set  forth  in 
section  1014  is  $10,000.  Of  this  amount. 
$2,500  is  attributable  to  T's  50%  share  of  the 
partnership's  se<:tion  197  intangible,  and 
S7.500  is  attributable  to  T's  50%  share  of  the 
partnership's  unrealized  receivables.  The 
partnership's  unrealized  receivables 
represent  income  in  respect  of  a  decedent. 
Accordingly,  under  .section  1014(c),  T's  basis 
in  its  partnership  interest  is  not  adjusted  for 
that  portion  of  the  interest  which  is 
attributable  to  the  unrealized  receivables. 
Therefore.  T's  basis  in  its  partnership)  interest 
is  $2,500. 

(iii)  Under  paragraph  (a)(4)(i)(C)  of  this 
se<:tion.  solely  for  purposes  of  determining 
partnership  gro.ss  value,  T's  basis  in  its 
partnership  interest  is  deemed  to  be  $10,000. 
Under  paragraph  (a)(4)(i)  of  this  section, 
partnership  gross  value  is  $20,000  (the 
amount  that,  if  assigned  to  all  partnership 
property,  would  result  in  a  liquidating 
distribution  to  T  equal  to  $10,000). 


(iv)  Under  paragraph  (a)(5)  of  this  section, 
the  residual  section  197  intangibles  value  is 
S5,U00  (the  excess  of  partnership  gross  value. 
$20,000,  over  the  aggregate  value  of  assets 
other  than  section  197  intangibles.  $15,000). 
The  residual  section  197  intangibles  value  is 
a.ssigned  first  to  section  197  intangibles  other 
than  goodwill  and  going  concern  value,  and 
then  to  goodwill  and  going  concern  value. 
Thus,  $5,000  is  assigned  to  the  section  197 
intangible,  and  $0  is  assigned  to  goodwill 
and  going  concern  value.  T's  section  743(b) 
adjustment  must  be  allocated  using  these 
assigned  fair  market  values. 

(v)  At  the  time  of  the  transfer,  B's  share  of 
the  partnership's  basis  in  partnership  assets 
is  $1,000.  Accordingly.  T  receives  a  $1,500 
basis  adjustment  under  section  743(b).  Under 
this  paragraph  (b)(4).  the  entire  basis 
adju.stment  is  allocated  to  the  partnership's 
section  197  intangible. 

(5)  Substituted  basis  transactions — (i) 
In  general.  This  paragraph  (b)(5)  applies 
to  basis  adjustments  under  section 
743(b)  that  result  from  exchanges  in 
which  the  transferee's  basis  in  the 


partnership  interest  is  determined  in 
whole  or  in  part  by  reference  to  the 
transferor's  basis  in  that  interest.  For 
exchanges  on  or  after  June  9,  2003,  this 
paragraph  (b)(5)  also  applies  to  basis 
adjustments  under  section  743(b)  that 
result  from  exchanges  in  which  the 
transferee's  basis  in  the  partnership 
interest  is  determined  by  reference  to 
other  property  held  at  any  time  by  the 
transferee.  For  example,  this  paragraph 
(b)(5)  applies  if  a  partnership  interest  is 
contributed  to  a  corporation  in  a 
transaction  to  which  section  351 
applies,  if  a  partnership  interest  is 
contributed  to  a  partnership  in  a 
transaction  to  which  section  721(a) 
applies,  or  if  a  partnership  interest  is 
distributed  by  a  partnership  in  a 
transaction  to  which  section  731(a) 
applies. 
***** 

(c)*  *  * 
(5)  *    *    * 
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Example,  (i)  A,  B,  and  C  form  equal 
partnership  PRS.  A  contributes  $50,000  and 
Asset  1,  nondepreciable  capital  gain  property 
with  a  fair  market  value  of  $50,000  and  an 
adjusted  tax  basis  of  $25,000.  B  and  C  each 
contributes  $100,000.  PRS  uses  the  cash  to 
purchase  Assets  2,  3.  4,  5,  and  6.  Assets  2  and 
3  are  nondepreciable  capital  assets,  and 
Assets  4.5.  and  6  are  inventory  that  has  not 
appreciated  substantially  in  value  within  the 
meaning  of  section  751(b)(3).  Assets  4,  5,  and 
6  are  the  only  assets  held  by  the  partnership 
that  are  subject  to  section  751.  The 
partnership  has  an  election  in  effect  under 
section  754.  After  seven  years,  the  adjusted 
basis  and  fair  market  value  of  PRS's  assets  are 
as  follows: 
***** 

(d)  Required  statements.  See  §  1.743- 
l(k)(2)  for  provisions  requiring  the 
transferee  of  a  partnership  interest  to 

.  provide  information  to  the  partnership 
relating  to  the  transfer  of  an  interest  in 
the  partnership.  See  §  1.743-l(k)(l)  for 
a  provision  requiring  the  partnership  to 
attach  a  statement  to  the  partnership 
return  showing  the  computation  of  a 
basis  adjustment  imder  section  743(b) 
and  the  partnership  properties  to  which 
the  adjustment  is  allocated  under 
section  755.  See  §  1.732-1  (d)(3)  for  a 
provision  requiring  a  transferee  partner 
to  attach  a  statement  to  its  return 
showing  the  computation  of  a  basis 
adjustment  under  section  732(d)  and  the 
partnership  properties  to  which  the 
adjustment  is  allocated  under  section 
755.  See  §  1.732-l(d)(5)  for  a  provision 
requiring  the  partnership  to  provide 
information  to  a  transferee  partner 
reporting  a  basis  adjustment  under 
section  732(d). 

(e)  Effective  Date — (1)  Generally. 
Except  as  provided  in  paragraphs  (b)(5) 
and  (e)(2)  of  this  section,  this  section 
applies  to  transfers  of  partnership 
interests  and  distributions  of  property 
from  a  partnership  that  occur  on  or  after 
December  15, 1999. 

(2)  Special  rules.  Paragraphs  (a)  and 
(b)(3)(iii)  of  this  section  apply  to 
transfers  of  partnership  interests  and 
distributions  of  property  from  a 
partnership  that  occur  on  or  after  June 
9,  2003. 

§1.75S-2T    [Removed] 

•  Par.  3.  Section  1.755-2T  is  removed. 

■  Par.  4.  In  §  1.1060-1,  paragraph  (e)(2) 
is  revised  to  read  as  follows: 

§  1 .1 060-1    Special  allocation  rules  for 
certain  asset  acquisitions. 

***** 

(e)*   *   *  •  * 

(2)  Transfers  of  interests  in 
partnerships.  For  reporting 
requirements  relating  to  the  transfer  of 
a  partnership  interest,  see  §  1.755-l(d). 


PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

■  Par.  5.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

§602.101    [Amended] 

■  Par.  6.  In  §  602.101,  paragraph  (b),  the 
entry  for  "1.755-2T"  is  removed. 

David  A.  Mader, 

Assistant  Deputy  Commissioner  of  Internal 
Revenue. 

Approved:  May  22,  2003. 
Pamela  F.  Olson, 

Assistant  Secretary  of  the  Treasury. 

(FR  Doc.  03-14204  Filed  6-6-03;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Bureau  of  Prisons 

28  CFR  Part  571 
[BOP-1097-F] 
RIN  1120-AA93 

Release  Gratuities,  Transportation,  and 
Clotliing:  Aliens 

AGENCY:  Bureau  of  Prisons,  Justice. 
ACTION:  Final  rule. 

summary:  This  final  rule  amends  the 
Bureau  of  Prisons  (Bureau)  regulations 
on  release  gratuities,  transportation,  and 
clothing  to  limit  the  release  gratuity 
available  to  aliens.  Only  aliens  released 
to  immigration  authorities  for  release  or 
transfer  to  a  community  corrections 
center  are  eligible  for  a  gratuity  of  up  to 
$10.  Aliens  released  for  deportation, 
exclusion,  or  removal,  or  aliens 
'  detained  or  serving  60  days  or  less  in  a 
contract  facility  will  not  receive  any 
release  gratuity.  We  intend  this  rule  to 
reduce  costs  by  providing  the  gratuity 
only  to  those  aliens  whom  the  Bureau 
determines  to  be  in  need. 

DATES:  This  rule  is  effective  on  July  9, 

2003. 

ADDRESSES:  Rules  Unit,  Office  of 

General  Counsel,  Bureau  of  Prisons,  320 

First  Street,  NW.,  Washington,  DC 

20534. 

FOR  FURTHER  INFORMATION  CONTACT:   < 

Sarah  Qureshi,  Office  of  General 
Coimsel,  Biureau  of  Prisons,  phone 
(202)307-2105. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  published  a  proposed  rule 
amending  its  regulations  on  release 
gratuities,  transportation,  and  clothing 
(28  CFR  571,  subpart  C)  on  October  4, 


1999  (64  FR  53872).  The  previous 
regulations  on  this  subject  were 
published  in  the  Federal  Register  on 
May  21,  1991  (56  FR  23480)  and  were 
amended  on  September  10, 1996  (61  FR 
47795). 

Change  to  the  Previous  Rule 

Previous  provisions  on  release 
gratuities  in  section  571.21(e)  specified 
that  with  the  exception  of  alibis  serving 
60  days  or  less  in  contract  facilities, 
each  alien  released  to  immigration 
authorities  is  to  have  $10  cash. 

Under  this  final  rule,  aliens  released 
for  the  purpose  of  deportation, 
exclusion,  or  removal  will  not  receive  a 
$10  gratuity.  Because  these  inmates  are 
to  become  the  responsibility  of  the 
Bureau  of  Citizenship  and  Immigration 
Services  (BCIS),  it  is  not  appropriate  for 
the  Bureau  to  provide  a  $10  gratuity. 

We  estimate  that  approximately  8.5% 
of  the  total  iiunate  population  of  the 
Federal  Bureau  of  Prisons  will  be 
affected  by  this  rule. 

Public  Comment  and  Bureau  Response 

We  received  five  comments  on  the 
proposed  rule.  One  commenter 
supported  the  rule,  indicating  that  it 
would  reduce  cost  to  the  Bureau. 

Two  commenters  expressed  concern 
that  when  aliens  are  released  to  the 
Immigration  and  Naturalization  Service 
(INS,  now  the  Biu«au  of  Citizenship  and 
Immigration  Services  [BCIS]),  they  may 
not  necessarily  be  released  for  the 
purposes  of  exclusion,  deportation  or 
removal,  and  therefore  still  need  a  $10 
gratuity.  One  commenter  was  concerned 
that  aliens  may  be  "wrongly  classified" 
by  the  Bureau  as  being  excludable, 
deportable,  or  removable,  a  decision 
which,  the  commenter  said,  cannot  be 
made  without  "a  hearing  before  an 
Immigration  judge." 

The  Bureau's  policies  regarding 
release  of  aliens  to  the  INS  (BCIS)  for 
exclusion,  deportation,  or  removal  can 
be  found  in  the  Bureau's  Program 
Statement  on  the  Institution  Hearing 
Program  (PS  5111.01),  accessible  on  the 
internet  at  vvivw.6op.goi'  or  through  the 
Frefedom  of  Information  Act  process. 
This  describes  the  process  for 
identifying  aliens  for  release  to  the  INS 
(BCIS)  for  purposes  of  exclusion, 
deportation  or  removal.  The  Bureau, 
INS  (BCIS)  and  the  Executive  Office  for 
Immigration  Review  (EOIR)  jointly 
developed  the  Institution  Hearing 
Program  (IHP)  to  .ensure  that  deportation 
proceedings  begin  as  quickly  as  possible 
after  an  alien  inmate's  conviction  and 
6nish  before  the  alien  inmate's  release 
date. 

IHP  hearing  sites  are  specific 
institutions  where  alien  imnates 
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participate  in  immigration  hearings 
conducted  by  the  INS  (BCIS)  and  EOIR. 
After  INS  (BCIS)  and  EOIR  make  a 
decision  to  exclude,  deport  or  remove 
an  alien,  the  alien  is  transferred  to  an 
IHP  release  site  close  to  deportation 
locations,  where  alien  inmates  remain 
until  their  sentences  expire.  The  INS 
(BCIS)  and  EOIR,  not  the  Bureau,  make 
the  decision  regarding  an  alien's  status. 
Therefore,  there  is  no  way  that  the 
Bureau  can  "wrongly  classify"  an  alien, 
as  the  commenter  feared. 

One  commenter  cited  the  preamble  to 
the  original  rule,  published  in  1979  (44 
FR  38236).  which  stated  that  the 
purpose  of  the  gratuity  is  to  ensure  that 
the  alien  has  money  to  care  for  him-/ 
»       herself  in  the  community  until  he/she 
receives  an  income.  The  commenter 
suggested  that  eliminating  this  gratuity 
would  be  contrary  to  the  purpose  of 
.  providing  the  funds — for  transportation 
and  communicating  with  family  or  legal 
'  counsel. 

Since  aliens  who  had  received  the  $10 
gratuity  were  not  released  to  the 
community,  but  instead  to  INS  (BCIS), 
they  would  have  no  need  of  support 
pending  their  ability  to  earn  an  income. 
Instead,  they  are  released  into  the 
custody  of  INS  (BCIS),  who  is 
responsible  for  transporting  them,  and 
they  can  access  INS  (BCIS)  provisions 
for  communicating  with  family 
members  and  legal  counsel. 

One  commenter  expressed  concern 
that  this  rule  would  not  actually  reduce 
cost  to  the  Bureau.  According  to  our 
recent  statistics,  in  December  of  1999, 
we  released  approximately  958  INS 
(BCIS)  detainees.  Therefore, 
extrapolating  this  statistic,  we  estimate 
that  approximately  11,500  aliens  receive 
this  gratuity  annually.  Therefore,  this 
rule  would  save  the  Bureau 
approximately  $115,000  every  year.  We 
consider  this  a  significant  cost  savings 
for  the  Bureau. 

Finally,  we  received  a  letter  which  we 
construed  to  be  a  comment  on  the 
proposed  rule,  as^it  raised  the  subject  of 
release  gratuities.  However,  we  found 
that  the  commenter,  an  inmate,  did  not 
address  the  issues  raised  by  the 
proposed  rule,  but  instead  questioned 
the  Bureau's  application  of  18  U.S.C. 
4281,  instead  of  18  U.S.C.  3624(d),  to 
his  situation.  AUhough  this  comment  is 
not  relevant  to  this  final  rule,  we  will 
briefly  address  it  here. 

18  U.S.C.  4281,  which  was  repealed 
in  1984  (see  Pub.L.  98-473,  Title  11. 
§  218(a)(7),  October  12,  1984,  98  Stat. 
2027),  allowed  only  a  $100  gratuity  to 
prisoners  upon  release.  Its  replacement, 
18  U.S.C.  3624(d).  allows  "an  amount  of 
money,  not  more  than  $500"  in  the 
Director's  discretion.  The  inmate 


commented  that,  on  his  release,  he    ' 
should  receive  the  $500  described  in  the 
latter  statute  instead  of  the  $100 
described  in  the  former  statute. 

Section  235  of  Public  Law  98-473 
stated  that  18  U.S.C.  3624  and  other 
provisions  created  by  that  Public  Law 
would  "take  effect  on  the  first  day  of  the 
first  calendar  month  beginning  36 
months  after  the  date  of  enactment 
[October  12,  1984)  and  [would]  apply 
only  to  offenses  committed  after  the 
taking  effect  of  this  chapter."  The 
effective  date  of  18  U.S.C.  3624  is. 
therefore,  November  1,  1987.  Because 
this  commenter's  offense  occurred 
before  November  1,  1987,  18  U.S.C. 
3624(d)  does  not  entitle  him  to  a  $500 
gratuity  upon  release. 

We  publish  the  proposed  rule, 
without  change,  as  a  final  rule.  You  may 
send  further  comments  on  this  rule  by 
writing  to  the  address  noted  above. 
Although  we  will  not  formally  respond 
to  further  comments  by  publication  in 
the  Federal  Register,  we  will  consider 
them. 

Executive  Order  12866 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866.  "Regulatory  Planning  and 
Review",  section  1(b),  Principles  of 
Regulation.  The  Director  of  the  Bureau 
of  Prisons  has  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866,  section 
3(0,  and  accordingly  this  rule  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  13132, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment.  ' 

Regulatory  Flexibility  Act 

The  Director  of  the  Bureau  of  Prisons, 
in  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and  by 
approving  it  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities  for  the  following  reasons: 
This  rule  pertains  to  the  correctional 
management  of  offenders  committed  to 
the  custody  of  the  Attorney  General  or 
the  Director  of  the  Bureau  of  Prisons, 


and  its  economic  impact  is  limited  to 
the  Bureau's  appropriated  funds. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  It  will  not  result 
in  an  annual  effect  on  the  economy  of 
$100,000,000  or  more;  a  major  increase 
in  costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

List  of  Subjects  in  28  CFR  Part  571 

Prisoners. 

Hariey  G.  Lappin. 

Director.  Bureau  of  Prisons. 

■  Under  the  rulemaking  authority  vested 
in  the  Attorney  General  in  5  U.S.C. 
552(a)  and  delegated  to  the  Director, 
Bureau  of  Prisons,  we  amend  part  551  in 
subchapter  C  of  28  CFR,  chapter  V  as  set 
forth  below. 

SUBCHAPTER  D— COMMUNITY 
PROGRAMS  AND  RELEASE 

PART  571  — RELEASE  FROM 
CUSTODY 

■  1 .  Revise  the  authority  citation  for  28 
CFR  part  571  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U.S.C.  3565; 
3568-3569  (Repealed  in  part  as  to  offenses 
committed  on  or  after  November  1. 1987), 
3582.  3621.  3622.  3624.  4001.  4042,  4081, 
4082  (Repealed  in  part  as  to  offenses 
committed  on  or  after  November  1,  1987), 
4161-4166  and  4201-4218  (Repealed  as  to 
offenses  committed  on  or  after  November  1, 
1987).  5006-5024  (Repealed  October  12, 
1984,  as  to  offenses  committed  after  that 
date).  5031-5042;  28  U.S.C.  509.  510;  U.S. 
Const.,  Art.  II,  Sec.  2;  28  CFR  1.1-1.10. 

■  2.  In  §571. 21,  revise  paragraph  (e)  to 
read  as  follows: 

§  571 .21     Procedures. 

*         *         *      '   *         * 

(e)  Staff  will  ensure  that  each  alien 
released  to  immigration  authorities  for 
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the  purpose  of  release  or  transfer  to  a 
community  corrections  center  has  $10 
cash.  This  provision  does  not  apply  to 
aliens  being  released  for  the  purpose  of 
deportation,  exclusion,  or  removal,  or  to 
aliens  detained  or  serving  60  days  or 
less  in  contract  facilities. 

(PR  Doc.  0.3-14379  Filed  6-&-03;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 
Bureau  of  Prisons 
28  CFR  Part  571 

[BOP-1108-l] 
RIN  1120-AB21 

Clarifying  of  Release  Gratuities— 
Release  Transportation  Regulations  to 
More  Closely  Conform  to  Statutory 
Provisions 

AGENCY:  Bureau  of  Prisons.  Justice. 
ACTION:  Interim  final  rule. 


SUMMARY:  This  document  makes  a  minor 
clarifying  change  to  the  Biu-eau  of 
Prisons  (Bureau)  regulations  on  release 
gratuities,  transportation,  and  clothing. 
The  amendment  will  clarify  that  the 
Bureau  is  authorized,  upon  an  inmate's 
release,  to  provide  transportation  to  an 
inmate's  place  of  conviction  or  his/her 
legal  residence  only  within  the  United 
States,  under  18  U.S.C.  3624(d)(3).  We 
intend  this  clarification  to  remove  the 
misimderstanding  that  the  Bureau  is 
authorized  to  provide  transportation 
outside  the  United  States. 
DATES:  This  rule  is  effective  on  June  9, 
2003.  Please  send  comments  on  this 
rulemaking  by  August  8,  2003. 
ADDRESSES:  Rules  Unit.  Office  of 
General  Counsel.  Bureau  of  Prisons,  320 
First  Street,  NW.,  Washington,  DC 
20534. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  Qureshi.  Office  of  General 
Counsel,  Bureau  of  Prisons,  phone 
(202)307-2105. 
SUPPLEMENTARY  INFORMATION: 

What  Change  Are  We  Making? 

28  CFR  571.22,  the  current  rule  on 
release  gratuities,  states  in  paragraph  (c) 
that  "[tjransportation  will  be  provided 
to  an  inmate's  place  of  conviction,  his 
legal  residence  within  the  United  States, 
or  to  other  such  place  as  authorized  and 
approved." 

However,  18  U.S.C.  3624(d)(3)  allows 
only  for  "transportation  to  the  place  of 
the  prisoner's  conviction,  to  the 
prisoner's  bona  fide  residence  within 
the  United  States,  or  to  such  other  place 


within  the  United  States  as  may  be 
authorized  by  the  Director." 

This  clarification  will  revise  the  rule 
-only  to  the  extent  that  our  rule  appears 
to  conflict  with  the  Bureau's  statutory 
authority,  and  to  correct  any 
misunderstanding  that  we  may  transport 
inmates  outside  the  United  States  upon 
their  release. 

The  new  rule  text  of  28  CFR  571.22(c) 
correctly  states  that  "[t]ransportation 
will  be  provided  to  an  inmate's  place  of 
conviction  or  legal  residence  within  the 
United  States  or  its  territories." 

Why  Are  We  Making  This  Change  as  an 
Interim  Final  Rule? 

The  Administrative  Procedure  Act(5 
U.S.C.  553)  allows  exceptions  to  notice- 
and-comment  rulemaking  for  "(A) 
interpretive  rules,  general  statements  of 
policy,  or  rules  of  agency  organization, 
procedure,  or  practice;  or  (B)  when  the 
agency  for  good  cause  finds  .  .  .  that 
notice  and  public  procedure  thereon  are 
impracticable,  uimecessary,  or  contrary 
to  the  public  interest" 

This  rulemaking  is  exempt  fi-om 
normal  notice-and-comment  procedures 
because  it  is  a  minor  clarification  of 
currently  existing  Biueau  policy.  We  are 
modifying  our  rule  to  directly  mirror  the 
language  of  the  statute  authorizing  us  to 
transport  inmates,  upon  their  release, 
only  to  areas  within  the  United  States. 

Because  this  change  is  interpretive  in 
nature,  reflects  current  Bureau  policy, 
and  is  a  minor  clarification  of  current 
agency  procedure  and  practice,  we  find 
that  normal  notice-and-comment 
rulemaking  is  unnecessary.  We  are, 
however,  allowing  the  public  to 
comment  on  this  rule  change  by 
publishing  it  as  an  interim  final  rule. 

The  Bureau  notes  that  it  published  a 
notice  of  proposed  rulemakii^  to  amend 
its  regulations  on  release  gratuities  with 
respect  to  deportable  aliens  (28  CFR 
571,  subpart  C)  on  October  4,  1999  (64 
FR  53872)  (BOP  1097). 

Although  this  interim  rule  (BOP 
11081)  amends  regulations  in  the  same 
part  of  the  Code  of  Federal  Regulations 
as  were  proposed  to  be  amended  by 
BOP  1097,  it  makes  no  changes  to  what 
was  proposed  by  BOP  1097. 

Where  to  Send  Comments 

You  can  send  written  comments  on 
this  rule  to  the  Rules  Unit,  Office  of 
General  Counsel,  Bureau  of  Prisons,  320 
First  Street.  NW.,  Washington,  DC 
20534. 

We  will  consider  comments  received 
during  the  comment  period  before 
taking  final  action.  We  will  try  to 
consider  comments  received  after  the 
end  of  the  comment  period.  In  light  of 


comments  received,  we  may  change  the 

rule. 

,  We  do  not  plan  to  have  oral  hearings 

on  this  rule.  All  the  comments  received 

remain  on  file  for  public  inspection  at 

the  above  address. 

Executive  Order  12866 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866,  "Regulatory  Planning  and 
Review",  section  1(b).  Principles  of 
Regulation.  The  Director  of  the  Bureau 
of  Prisons  has  determined  that  this  rule 
is  not  a  "significant  regulator\'  action" 
under  Executive  Order  12866,  section 
3(f),  and  accordingly  this  rule  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
goverrunent  and  the  States,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  under  " 
Executive  Order  13132,  we  determine 
that  this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Regulatory  Flexibility  Act 

The  Director  of  the  Bureau  of  Prisons, 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  reviewed  this  regulation 
and  by  approving  it  certifies  that  it  will 
not  have  a  significant  economic  impact 
upon  a  substantial  number  of  small 
entities  for  the  following  reasons:  This 
rule  pertains  to  the  correctional 
management  of  offenders  committed  to 
the  custody  of  the  Attorney  General  or 
the  Director  of  the  Bureau  of  Prisons, 
and  its  economic  impact  is  limited  to 
the  Bureau's  appropriated  funds. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  State.  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement    - 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  aimual  effect  on  the 
economy  of  $100,000,000  or  more;  a  ' 

major  increase  in  costs  or  prices;  or 
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significant  adverse  effects  on 
competition,  employment,  investntent, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

List  of  Subjects  in  28  CFR  Part  571 

Prisoners. 

Harley  G.  Lappin, 

Director.  Burt^au  of  Prisons. 

■  Under  the  rulemaking  authority  vested 
in  the  Attorney  General  in  5  U.S.C. 
552(a)  and  delegated  to  the  Director, 
Bureau  of  Prisons,  we  amend  part  551  in 
subchapter  C  of  28  CFR,  chapter  V  as  set 
forth  below. 

SUBCHAPTER  D— COMMUNITY 
PROGRAMS  AND  RELEASE 

PART  571— RELEASE  FROM 
CUSTODY 

■  1.  The  authority  citation  for  28  CFR 
part  571  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U.S.C.  3565: 
3568-3569  (Repealed  in  part  as  to  offenses 
committed  on  or  after  November  1, 1987), 
3582,  3621.  3622.  3624,  4001.  4042.  4081. 
4062  (Repealed  in  part  as  to  offenses 
committed  on  or  after  November  1,  1987). 
4161-4166  and  4201-4218  (Repealed -as  to 
offenses  committed  on  or  after  November  1. 
1987),  5006-5024  (Repealed  October  12. 
1984.  as  to  offenses  committed  after  that 
dale).  5031-5042;  28  U.S.C.  509,  510;  U.S. 
Const..  Art.  II.  Sec.  2;  28  CFR  0.95-0.99.  1.1- 
1.10. 

■  2.  In  §  571.22,  revise  paragraph  (c)  to 
read  as  follows: 

§  571 .22    Release  clottiing  and 
transportation. 

*         *         *     '    •         * 

ic)  Transportation  will  be  provided  to 
an  inmate's  place  of  conviction  or  to 
his/her  legal  residence  within  the 
United  States  or  its  territories. 

(FR  Dot.  03-14380  Filed  6-6-03;  8:45  am) 

BNJJNQ  COOe  4410-06-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 
[CGD08-03-018] 
RIN  1625-AA09 

Drawbridge  Operation  Regulation; 
Alabama  River  at  Coy,  AL 

agency:  Coast  Guard,  OHS. 
ACTION:  Final  rule. 


summary:  The  Coast  Guard  is  changing 
the  existing  drawbridge  operation 
regulation  for  the  draw  of  the  railroad 
swing  bridge  across  the  Alabama  River 
at  Coy,  Wilcox  County,  Alabama.  The 
change  will  reduce  the  advance 
notification  requirement  for  opening  the 
bridge  from  48  hours  to  24  hours. 
DATES:  This  rule  is  effective  June.  9, 
2003. 

ADDRESSES:  Documents  referred  to  in 
this  rule  are  available  for  inspection  or 
copying  at  the  office  of  the  Eighth  Coast 
Guard  District,  Bridge  Administration 
Branch,  501  Magazine  Street,  New 
Orleans,  Louisiana  70130-3396, 
between  7  a.m.' and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  (504)  589- 
2965. 

The  Bridge  Administration  Branch 
maintains  the  public  docket  for  this 
rulemaking. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Frank,  Bridge  Administration 
Branch,  at  (504)  589-2965. 
SUPPLEMENTARY  INFORMATION: 

Good  Cause  for  Not  Publishing  an 
NPRM 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  good  cause  exists  for 
not  publishing  an  NPRM.  Public 
comment  is  not  necessary  since  the 
proposed  change  reduces  the  burden  to 
the  public  and  is  being  made  at  the 
request  of  the  drawbridge  owner,  the 
only  party  that  could  reasonably  object 
to  the  change. 

Good  Cause  for  Making  Rule  Effective 
in  Less  Than  30  Days 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register  for  the  same  reasons  stated  in 
the  preceding  paragraph. 

Background  and  Purpose 

The  Alabama  &  Gulf  Coast  Railway, 
the  owners  of  the  bridge,  have  requested 
a  modification  in  the  drawbridge 
operation  of  the  swing  bridge  across  the 
Alabama  River,  mile  105.3,  at  Coy. 
.  Presently,  the  draw  of  the  bridge  opens 
on  signal  if  at  least  48-hours  notice  is 
given  in  accordance  with  33  CFR 
117.101(a).  The  owner  of  the  bridge  Ijas 
requested  a  change  to  allow  for  the 
bridge  to  be  opened  on  signal  if  at  least 
24  hours  notice  is  given  to  lessen  the 
burden  on  the  mariner  while  still 
allowing  the  owner  to  make  reasonable 
preparations  to  open  the  bridge. 


The  regulation  at  33  CFR  117.101(a) 
currently  refers  to  the  bridge  as  the 
"Burlington  Northern  Santa  Fe  railroad 
bridge."  Due  to  a  change  in  ownership, 
the  bridge  is  now  called  the  "Alabama 
&  Gulf  Coast  Railway  Drawbridge."  This 
final  rule  reflects  that  name  change. 

Regulatory  Evaluation 

This  rule  is  not  a  "Significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security. 

This  rule  improves  service  to 
waterways  users  and  will  not  have  a 
negative  impact  on  then*. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  have  no  negative 
impact  on  any  small  entities  because  the 
modification  to  the  regulation  improves 
service  to  the  waterway  users. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement         > 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process. 

Small  businesses  ihay  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine  . 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 
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Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  pr  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  the 
.    preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  cause  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Goveminents, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 


responsibilities  between  the  Federal 
government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  ©ffice  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
paragraph  32(e),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This 
final  rule  only  affects  the  timing  of  the 
advance  notice  required  for  operation  of 
an  existing  drawbridge  and  will  not 
have  any  impact  on  die  environment.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Regulations 

■  For  the  reasons  set  out  in  the  preamble, 
the  Coast  Guard  is  amending  part  117  of 
Title  33,  Code  of  Federal  Regulations  as 
follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

■  1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46:  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587,  106 
Stat.  5039. 

■  2.  §117. 101  (a)  is  revised  to  read  as 
follows: 

§  11 7.1 01    Alabama  River. 

(a)  The  Alabama  &  Gulf  Coast  Railway 
Drawbridge,  mile  105.3,  at  Coy,  shall 
open  on  signal  if  at  least  24  hours  notice 
is  given. 


Dated:  May  29.  2003. 

R.F.  Duncan, 

Rear  Admiral  U.S.  Coast  Guard.  Commander. 
Eighth  Coast  Guard  District. 

[FR  Doc.  03-14430  Filed  6-6-03;  8:45  am) 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Parts  117  and  165 

[USCG-2003-15330] 

Safety  Zones,  Security  Zones  and 
Drawbridge  Operation  Regulations 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  temporary  rules    ' 
issued. 


SUMMARY:  This  document  provides 
•    required  notice  of  substantive  rules 
issued  by  the  Coast  Guard  and 
temporarily  effective  between  January  1 . 
2003  and  March  31,  2003,  that  were  riot 
published  in  the  Federal  Register.  This 
quarterly  notice  lists  temporary 
drawbridge  operation  regulations, 
security  zones,  and  safety  zones  of 
limited  duration  and  for  which  timely 
publication  in  the  Federal  Register  was 
not  possible. 

DATES:  This  notice  lists  temporary  Coast 
Guard  rules  that  became  effective  and 
were  terminated  between  January  1 , 
2003  and  March  31,  2003. 
ADDRESSES:  You  may  submit  comments 
identified  by  Coast  Guard  docket 
number  USCG-2003-15330  to  the 
Docket  Managemenl  Facility  at  the  U.S. 
Department  of  Transportation.  To  avoid 
duplication,  please  use  only  one  of  the 
following  methods: 

(1)  Web  site:  http://dms.clot.gov. 

(2)  Mail:  Docket  Management  Facility, 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001. 

(3)  Fax: 202-493-2251. 

(4)  Delivery:  Room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington,  DC. 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(5)  Federal  eRulemaking  Portal:  http:/ 
/wv\'w. regulations. gov. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  questions  on  this  notice, 
contact  LT  Sean  Fahey,  Office  of 
Regulations  and  Administrative  Law, 
telephone  (202)  267-2830.  If  you  have 
questions  on  viewing,  or  on  submitting 
material  to  the  docket,  contact  Dorothy 
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Beard.  Chief.  Dockets.  Department  of 
Transportation  ^t  (202)  366-5149. 

SUPPLEMENTARY  INFORMATION:  Coast 
Guard  District  (kjmmanders  and 
Captains  of  the  Port  (COTP)  must  be 
immediately  responsive  to  the  safety 
and  security  needs  of  the  waters  within 
their  jurisdiction;  therefore.  District 
Commanders  and  COTPs  have  been 
delegated  the  authority  to  issue  certain 
local  regulations.  Safety  zones  may  be 
established  for  safety  or  environmental 
purposes.  A  safety  zone  may  be 
stationary  and  described  by  fixed  limits 
or  it  may  be  described  as  a  zone  around 
a  vessel  in  motion.  Security  zones  limit 
access  to  prevent  injury  or  damage  to 
vessels,  ports,  or  waterfront  facilities. 
Drawbridge  operation  regulations 
authorize  changes  to  drawbridge 
schedules  to  accommodate  bridge 
repairs,  seasonal  vessel  traffic,  and  local 
public  events.  Timely  publication  of 
these  rules  in  the  Federal  Register  is 


often  precluded  when  a  rule  responds  to 
an  emergency,  or  when  an  event  occurs 
without  sufficient  advance  notice.  The 
affected  public  is.  however,  informed  of 
these  rules  through  Local  Notices  to 
Mariners,  press  releases,  and  other 
means.  Moreover,  actual  notification  is 
provided  by  Coast  Guard  patrol  vessels 
enforcing  the  restrictions  imposed  by 
the  rule.  Because  Federal  Register 
publication  was  not  possible  before  the 
beginning  of  the  effective  period, 
mariners  were  personally  notified  of  the 
contents  of  these  drawbridge  operation 
regulations,  security  zones,  or  safety 
zones  by  Coast  Guard  officials  on-scene 
prior  to  any  enforcement  action. 
However,  the  Coast  Guard,  by  law,  must 
publish  in  the  Federal  Register  notice  of 
substantive  rules  adopted.  To  meet  this 
obligation  without  imposing  undue 
expense  on  the  public,  the  Coast  Guard 
periodically  publishes  a  list  of  these 
temporary  special  local  regulations. 


drawbridge  operation  regulations, 
security  zones,  and  safety  zones. 
Permanent  rules  are  not  included  in  this 
list  because  they  are  published  in  their 
entirety  in  the  Federal  Register. 
Temporary  rules  may  also  be  published 
in  their  entirety  if  sufficient  time  is 
available  to  do  so  before  they  are  placed 
in  effect  or  terminated.  The  safety  zones, 
drawbridge  operation  regulations,  and 
security  zones  listed  in  this  notice  have 
been  exempted  from  review  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  because  of  their 
emergency  nature,  or  limited  scope  and 
temporary  effectiveness. 

The  following  rules  were  placed  in 
effect  temporarily  during  the  period 
from  January  1.  2003.  through  March  31, 
2003.  unless  otherwise  indicated. 

Dated:  liine  .3.  2003. 
S.B.  Venckus, 

ChiH'.  Offici!  of  Ht!'>u lotions  and 
Adminislralive  Law. 


COTP  Quarterly  Report— 1st  Quarter  2003 


COTP  docket 


Location 


Type 


Etfective 
date 


T 


CHARLESTON  03-025 

CORPUS  CHRISTIE  03-001 


HOUSTON-GALVESTON  03-001 
HOUSTON-GALVESTON  03-002 

JACKSONVILLE  03-019  

JACKSONVILLE  03-027  

JACK'SONVILLE  03-029  

JACKSONVILLE  03-030  .- 

JACKSONVILLE  03-034   

JACKSONVILLE  03-040  

MIAMI  03-009  

MIAMI  03-010  

MIAMI  Oa-013  

MIAMI  03-020 

MIAMI  03-023  

MIAMI  03-028  


MIAMI  03-033  ..: 

MOBILE  03-001  

MOBILE  03-003 

MOBILE  03-004 

MOBILE  03-005 

MOBILE  03-006 

MORGAN  CITY  03-002  . 
NEW  ORLEANS  03-001 
NEW  ORLEANS  03-002 
NEW  ORLEANS  03-003 
NEW  ORLEANS  03-004 
NEW  ORLEANS  03-005 
NEW  ORLEANS  03-006 

PADUCAH  03-001  

PADUCAH  03-002 

PADUCAH  03-005  

PADUCAH  03-006 

PHILADELPHIA  03-001 
PHILADELPHIA  03-002 
PHILADELPHIA  03-006 
PHILADELPHIA  03-008 

PHILADELPHIA  03-009 

PHILADELPHIA  03-010 


COOPER  RIVER,  SOUTH  CAROLINA  

CORPUS  CHRISTIE  SHIP  CHANNEL.  CORPUS 
CHRISTIE 

HOUSTON  SHIP  CHANNEL.  HOUSTON.  TX 

HOUSTON  SHIP  CHANNEL.  HOUSTON.  TX 

MATANZAS  RIVER,  ST.  AUGUSTINE.  FL  

JACKSONVILLE,  FL 

ST  JOHNS  RIVER.  JACKSONVILLE,  FL  

ST.  JOHNS  RIVER.  JACKSONVILLE.  FL  

COCOA  VILLAGE  MARDI  GRAS,  COCOA,  FL  .-.. 

ST  JOHNS  RIVER.  JACKSONVILLE,  FL 

BISCAYNE  BAY,  MIAMI  BEACH.  FL  .'..... 

BISCAYNE  BAY.  MIAMI  BEACH,  FL  

LAKE  OKEECHOBEE.  FL  .•. 

BUENA  VISTA.  FL 

PORT  OF  MIAMI.  MIAMI.  FL .' 

MIAMI  BEACH  WINTER  SPRINTS.  MIAMI 
BEACH.  FL 

WEST  PALM  BEACH.  FL  

PORT  OF  MOBILE.  MOBILE,  AL 

PORT  OF  MOBILE.  MOBILE,  AL  

NICEVILLE.  FLORIDA  ■! 

GULFPORT  SHIP  CHANNEL.  GULFPORT,  MS  ... 

PACAUGOULA,  MS  

EUGENE  ISLAND  SEA  BUOY  TO  M   199.8 

LWR  MISSISSIPPI  RIVER,  M  94  TO  96  

LAKE  PONTCHARTRAIN.  KENNER,  LA  

LAKE  PONTCHARTRAIN,  METAIRIE,  LA  

INTRACOASTAL  WATERWAY,  M  20  TO  ^5 

LWR  MISSISSIPPI  RIVER,  M  93  TO  96  

LOWER  MISSISSIPPI,  RIVER   ,.... 

UPPER  MISSISSIPPI  RIVER.  M.  51.5  TO  52.5    . 

UPPER  MISSISSIPPI  RIVER,  M.  51.5  TO  52.5   .. 

UPPER  MISSISSIPPI  RIVER.  M.  51.5  TO  52  5    .. 

UPPER  MISSISSIPPI  RIVER.  M.  51.5  TO  52.5   ... 

DELAWARE  BAY  AND  RIVER  

DELAWARE  RIVER.  PHILADELPHIA,  PA  

SUSQUEHANNA  RIVER,  YORK,  COUNTY,  PA  ... 

TACONY  PALMYRA  BRIDGE.  DELAWARE 
RIVER 

ICE  CONDITIONS,  CHESAPEAKE  &  DELA- 
WARE CANAL 

CHESAPEAKE  &  DELAWARE  CANAL 


SECURITY  ZONE 
SAFETY  ZONE  .... 


SAFETY  ZONE  .... 
SAFETY  ZONE  .... 
SAFETY  ZONE  .... 
SECURITY  ZONE 
SAFETV  ZONE  .... 
SAFETY  ZONE  .... 
SAFETY  ZONE  .... 
SAFETY  ZONE  .... 
.SAFETY  ZONE  .... 
SAFETY  ZONE  .... 
SAFETY  ZONE  .... 
SAFETY  ZONE  .... 
SECURITY  ZONE 
SAFETY  ZONE  ..  . 


SAFETY  ZONE  .... 
SECURITY  ZONE 
SECURITY  ZONE 
SAFETY  ZONE  .  .. 
SAFETY  ZONE  .... 
SAFETY  ZONE  .... 
SECURITY  ZONE 
SAFETY  ZONE  .... 
SAFETY  ZONE  .:., 
SAFETY  ZONE  .... 
SAFETY  ZONE  .... 
SAFETY  ZONE  .... 
SECURITY  ZONE 
SAFETY  ZONE  .... 
SAFETY  ZONE  .... 
SAFETY  ZONE  .... 
SAl^ETY  ZONE  .... 
SECURITY  ZONE 
SECURITY  ZONE 
SECURITY  ZONE 
SAFETY  ZONE  .... 


SAFETY  ZONE 
SAFETY  ZONE 


02/14/2003 
02/14/2003 

01/12/2003 
01/13/2003 
02/21/2003 
02/13/2003 
02/14/2003 
02/17/2003 
02/22/2003 
02/23/2003 
02/03/2003 
02/05/2003 
02/08/2003 
02/01/2003 
01/30/2003 
03/02/2003 

02/22/2003 
01/07/2003 
01/17/2003 
02/04/2003 
02/18/2003 
03/21/2003 
01/20/2003 
01/01/2003 
01/01/2003 
01/01/2003 
01/31/2003 
03/03/2003 
03/20/2003 
01/08/2003 
01/28/2003 
03/19/2003 
03/28/2003 
01/03/2003 
01/03/2003 
02/04/2003 
02/10/2003 

01/31/2003 

02/04/2003 
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COTP  QUARTERLY  REPORT— 1ST  QUARTER  2003— Continued 


COTP  docket 


PHILADELPHIA  03-011   

PHILADELPHIA  03-012  

PHILADELPHIA  03-013  

PITTSBURGH  02-019  

PITTSBURGH  03-001   

PORT  ARTHUR  03-001  

SAN  DIEGO  03-001   : 

SAN  FRANCISCO  BAY  03-001 

SAN  JUAN  03-026 

SAN  JUAN  03-052  

SAVANNAH  03-021    

SAVANNAH  03-042  

SAVANNAH  03-050  

TAMPA  03-043  

05-03-002  .-. 

05-03-004  

05-03-005  

05-03-006  

05-03-009  

05-03-011   '. 

05-03-014  

0^3-015  


Location 


05-03-020 

05-03-021 

05-03-024 
05-03-025 
05-03-026 
05-03-027 
05-03-028 

05-03-033 
07-02-151 
09-03-200 
09-03-201 
13-03-006 


DELAWARE  RIVER,  SALEM  RIVER   

CAPE  MAY  HARBOR/INLET  

DELAWARE  RIVEFl,  PHILADELPHIA,  PA 

OHIO  RIVER,  M.  1 19  TO  1 19.8  

ALLEGHENY  RIVER,  M.  0.3  TO  0.7  .... 

SABINE-NECHES  CANAL,  PORT  ARTHUR.  TX 

SAN  DIEGO  BAY,  CA 

OAKLAND  ESTUARY,  CALIFORNIA  

PONCE,  PUERTO  RICO  

SAN  JUAN,  PUERTO  RICO  

SAVANNAH  RIVER,  SAVANNAH,  GA  .... 

SAVANNAH  RIVER,  SAVANNAH.  GA  

SAVANNAH  RIVER,  SAVANNAH,  GA  

PORT  OF  TAMPA,  TAMPA  FLORIDA  ........ 

PORT  OF  HAMPTON  ROADS,  VIRGINIA 

BOGUE  SOUND,  MOREHEAD  CITY,  NC  '. 

CAPE  FEAR  RIVER,  WILMINGTON,  NC  

CAPE  FEAR  RIVER,  BRUNSWICK  COUNTY,  NC 

ELIZABETH  RIVER,  VA  - 

•HAMPTON  ROADS,  ELIZABETH  RIVER,  VA  

HAMPTON  ROADS,  JAMES  RIVER,  VA  

CHESAPEAKE      AND      DELAWARE      CANAL 

MARYLAND. 
CHESAPEAKE      AND      DELAWARE      CANAL 

MARYLAND.  ^ 
ELIZABETH     RIVER,     PORT    OF    HAMPTONS 

ROADS.  VA 
HAMPTON  ROADS.  ELIZABETH  RIVER,  VA 

PORT  OF  HAMPTON  ROADS,  VIRGINIA  

HAMPTON  ROADS.  JAMES  RIVER.  Vfic 

HAMPTON  ROADS.  ELIZABETH  RIVER.  VA 
ELIZABETH     RIVER,     PORT     OF     HAMPTON 

ROADS,  VA. 
HAMPTON  ROADS,  ELIZABETH  RIVEp,  VA 
MIAMI  RIVER,  MIAMI-DADE  COUNTY  . 

CHICAGO  RIVER.  CHICAGO,  IL  

PORT  CHICAGO  ZONE,  LAKE  MICHIGAN  

PUGET  SOUND,  WA  ., 


Type 


Effective 
date 


SAFETY  ZONE  

SAFETY  ZONE  

SECURITY  ZONE. . 
SECURITY  ZONE  . 

SAFETY  ZONE  

SAFETY  ZONE  

SAFETY  ZONE  

SAFETY  ZONE  

SECURITY  ZONE  . 
SECURITY  ZONE  . 
SECURITY  ZONE  . 

SAFETY  ZONE  

SECURITY  ZONE  . 
SECURITY  ZONE  . 
SECURITY  ZONE  ." 
SECURITY  ZONE  . 
SECURITY  ZONE  . 
SECURITY  ZONE  . 
SECURITY  ZONE  . 
SECURITY  ZONE  . 

SAFETY  ZONE  

SAFETY  ZONE  


02/10/2003 
02/10/2003 
03/31/2003 
03/15/2003 
01/21/2003 
03/02/2003 
01/25/2003 
01/25/2003 
02/11/2003 
03/26/2003 
01/24/2003 
02/27/2003 
03/25/2003 
03/09/2003 
Oi /1 3/2003 
01/19/2003 
0.1/20/2003 
01/21/2003 
01/29/2003 
02/02/2003 
02/01/2003 
01/31/2003 


SAFETY  ZONE  02/04/2003 

SECURITY  ZONE  02/06/2003 

SECURITY  ZONE  02/15/2003 

SECURITY  ZONE  : .  02/15/2003 

SECURITY  ZONE  02/17/2003 

SECURITY  ZONE  02/21/2003 

SECURITY  ZONE  ;  02/23/2003 

SECURITY  ZONE  " _ 03/12'2003 

DRAWBRIDGE  OPERATION  02/02/2003 

SECURITY  ZONE  , 01/07/2003 

SECURITY  ZONE 01/07/2003 

SECURITY  ZONE  „ 02/23/2003 


[PR  Doc.  03-14429  Filed  6-6-03:  8:45  am] 

BILUNG  CODE  4910-15-M 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[COTP  Huntington-03-001]  ' 

RIN  1625-AAOO     * 

Safety  Zone;  Ohio  River  Miles  171.5  to 
172.5,  Marietta,  OH 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  waters  of  the  Ohio  River  beginning 
at  mile  171.5  and  ending  at  mile  172.5, 
extending  the  entire  width  of  the  river. 
This  safety  zone  is  needed  to  provide  for 
the  safety  of  participating  vessels  and 
mariners  during  the  Marietta  River  Roar, 


tunnel  boat  races.  All  vessels  and 
persons  are  prohibited  from  transiting 
within  this  safety  zone,  except  for 
participating  vessels  and  mariners, 
unless  authorized  by  the  Captain  of  the 
Port  Huntington  or  a  designated 
representative. 

DATES:  This  rule  is  effective  from  10 
a.m.  on  July  4  until  7  p.m.  on  July.5, 
2003., 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  (COTP 
Huntington-03-001)  and  are  available 
for  inspection  or  copying  at  Marine 
Safety  Office  Huntington.  1415  6th  Ave.. 
Huntington,  WV.  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Petty  Officer  (PO)  William  Reeves, 
Marine  Safety  Office  Huntington. 
Marine  Event  Coordinator  at  (304)  529- 
5524. 

SUPPLEMENTARY  INFORMATION: 


Regulatory  InTormation 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B).  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  and  under 
5  U.S.C.  553(d)(3),  good  cause  exists  for 
not  making  this  rule  effective  less  than 
30  days  after  publication  in  the  Federal 
Register.  Publishing  an  NPRM  and 
delaying  the.effectK'e  date  would  be 
contrary  to  public  interest  since 
immediate  action  is  needed  to  provide 
for  the  safety  of  participating  vessels 
and  mariners. 

Background  and  Purpose 

The  Captain  of  the  Port  Huntington  is 
establishing  a  safety  zone  from  miles 
171.5  to  172.5  on  the  Ohio  River 
extending  the  entire  width  of  the  river. 
This  safety  zone  is  necessary  to  ensure 
the  safety  of  participating  vessels  and 
mariners  during  the  Marietta  River  Roar 
tunnel  boat  races.  Participating  vessels 
are  vessels  registered  with  event 
officials  to  race  or  work  in  the  Marietta 
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River  Roar,  and  include  race  boats, 
rescue  boats,  tow  boats  and  picket  boats 
associated  with  the  race.  With  the 
exception  of  participating  vessels  of  the 
Marietta  River  Roar,  all  other  vessels 
and  persons  cU«  prohibited  from 
transiting  within  this  safety  zone 
between  10  a.m.  and  7  p.m.  each  day 
unless  authorized  by  the  Captain  of  the 
Port  Huntington  or  a  designated 
representative. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866.  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

This  regulation  will  only  be  in  effect 
for  a  short  period  of  time  and 
notifications  to  the  marine  community 
will  be  made  through  broadcast  notice 
to  mariners.  The  impacts  on  routine 
navigation  are  expected  to  be  minimal. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  considtered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  portions  of 
the  Ohio  River  from  miles  171.5  to 
172.5,  from  10  a.m.  on  July  4  until  7 
p.m.  on  July  5.  2003.  and  will  only  be 
enforced  from  10  a.m.  to  7  p.m.  each 
day.  This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  This  regulation 
will  be  enforced  for  only  a  short  period 
of  time,  and  there  will  be  breaks 
provided  every  three  hours  during  the 
races.  During  those  breaks  the  waterway 
will  be  cleared  and  traffic  will  be 
allowed  to  pass  through  the  zone. 
Notification  of  the  safety  zone  and  the 
break  periods  will  be  made  to  the 


marine  community  by  broadcast  notice 
to  mariners  and  event  sponsors. 

If  you  are  a  small  business  entity  and 
are  significantly  affected  by  this, 
regulation  please  contact  PO  William 
Reeves,  Marine  Safety  Office 
Huntington,  Marine  Event  Coordinator 
at  (304) 529-5524. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Small  businesses  may  send 
comments  on  the  actions  of  Federal 
employees  who  enforce,  or  otherwise 
determine  compliance  with.  Federal 
regulations  to  the  Small  Business  and 
Agriculture  Regulatory  Enforcement 
Ombudsman  and  the  Regional  Small 
Business  Regulatory  Fairness  Boards. 
The  Ombudsman  evaluates  these 
actions  annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
.$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property    > 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 


Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform  * 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
■  Order  12988,  Civil  Justice  Reform,  to    . 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

Thi«  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution.  orUse.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energv  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D. 
Vvhich  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)(42  U.S.C.  4321-4370f).  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (34)(g),  of  the 
Instruction,  from  further  environmental 
documentation  because  this  rule  is  not 
expected  to  result  in  any  significant 
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environmental  impact  as  described  in 
NEPA. 

Under  figure  2-1,  paragraph  (34)(g).  of 
the  Instruction,  an  "Environmental 
Analysis  Check  List"  and  a  "Categorical 
Exclusion  Determination"  are  not 
required  for  this  rule. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  3.3  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g).  6.04-1.  6.04-6  160.5: 
Department  of  Homeland  Security  Delegation 
No.  0170. 

■  2.  From  10  a.m.  on  July  4,  2003  until 
7  p.m.  on  July  5,  2003  add  a  new 
temporary  §  165.T08-050  to  read  as 
follows: 

§  165.T08-050    Safety  Zone;  Ohio  River 
Miles  171.5  to  172.5  Marietta,  OH. 

(a)  Definition^  Participating  Vessels 
are  vessels  registered  with  event 
officials  to  race  or  work  in  the  Marietta 
River  Roar,  and  include  race  boats, 
rescue  boats,  tow  boats  and  picket  boats 
associated  with  the  race. 

(b)  Location.  The  following  area  is  a 
safety  zone:  the  waters  of  the  Ohio  River 
ft-om  miles  171.5  to  172.5,  extending  the 
entire  width  of  the  river. 

(c)  Periods  of  enforcement.  This 
section  will  be  enforced  from  10  a.m.  to 
7  p.m.  on  July  4  and  July  5,  2003.  The 
Captain  of  the  Port  Huntington  or  a 
designated  representative  will  inform 
the  public  through  broadcast  notice  to 
mariners  of  the  enforcement  periods  for 
the  safety  zone. 

(d)  Regulations.  (1)  In  accordemce 
with  the  general  regulations  in  §  165.23 
of  this  part,  entry  of  persons  and  vessels 
into  this  zone  is  prohibited  unless 
Authorized  by  the  Coast  Giiard  Captain 
of  the  Port  Huntington  or  a  designated 
representative. 

(2)  Participating  vessels  are 
authorized  entry  within  the  zone. 

(3)  Persons  or  vessels  other  than 
participating  vessels  requiring  entry  into 
or  passage  through  the  zone  must 
request  permission  from  the  Captain  of 
the  Port  Huntington,  or  a  designated 
representative.  They  may  be  contacted 
via  VHF-FM  Channel  13  or  16  or  by 
telephone  at  (304)  529-5524. 


(4)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Captain  of  the  Port  Huntington  and 
designated  on-scene  U.S.  Coast  Guard 
patrol  personnel.  On-scene  U.S.  Coast 
Guard  patrol  personnel  include 
commissioned,  warrant,  and  petty 
officers  of  the  U.S.  Coast  Guard. 

Dated:  May  14,  2003. 
S.M.  Wischmann, 

Lieutenant  Commander,  U.S.  Coast  Cuard. 
Acting  Captain  ofttxe  Port  Huntington. 
|FR  Doc.  03-14431  Filed  6-6-03;  8:45  am) 
BILUNG  CODE  4910-15-^ 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[COTP  Huntington-03-002] 

RIN  1625-AAOO 

Safety  Zone;  Ohio  Rjver  Miles  355.5  to 
356.5,  Portsmouth,  OH 

agency:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  waters  of  the  Ohio  River  beginning 
at  mile  355.5  and  ending  at  mile  356.5, 
extending  the  entire  width  of  the  river. 
This  safety  zone  is  needed  to  provide  for 
the  safety  of  participating  vessels  and 
mariners  during  the  Portsmouth  Power 
Boat  Races.  All  vessels  and  persons, 
except  for  participating  vessels,  are 
prohibited  from  transiting  within  this 
safety  zone  unless  authorized  by  the 
Captain  of  the  Port  Huntington  or  a 
designated  representative. 
DATES:  This  rule  is  effective  from  10 
a.m.  on  July  19  until  7  p.m.  on  July  20, 
2003. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  (COTP 
Huntington-03-002)  and  are  available 
for  inspection  or  copying  at  Marine 
Safety  Office  Huntington,  1415  6th  Ave., 
Huntington,  WV,  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Petty  Officer  (PO)  William  Reeves,   . 
Marine  Safety  Office  Huntington, 
Marine  Event  Coordinator  at  (304)  529- 
5524. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 


regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM,  and  under 
5  U.S.C.  553(d)(3),  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  Information  was  made 
available  to  the  Coast  Guard  in 
insufficient  time  to  publish  an  NPRM  or 
for  publication  in  the  Federal  Register 
30  days  prior  fo  the  event.  Publishing  an 
NPRM  and  delaying  its  effective  date 
would  be  contrar\^  to  public  interest 
since  immediate  action  is  needed  to 
provide  for  the  safety  of  participrating 
vessels  and  mariners. 

Background  and  Purpose 

The  Captain  of  the  Port  Huntington  is 
establishing  a  safety  zone  from  miles 
355.5  to  356.5  on  the  Ohio  River. 
.  extending  the  entire  width  of  the  river. 
This  safety  zone  is  necessary  to  ensure 
the  safety  of  participating  vessels  and 
mariners  during  the  Portsmouth  Power 
Boat  Races.  Participating  vessels  are 
vessels  registered  with  event  officials  to 
race  or  work  in  the  Portsmouth  Power 
Boat  Races,  and  include  race  boats, 
rescue  boats,  tow  boats  and  picket  boats 
associated  With  the  race.  With  the 
exception  of  participating  vessels  of  the 
Portsmouth  Power  Boat  Races,  all  other 
vessels  are  prohibited  from  transiting 
within  this  safety  zone  between  10a.m. 
and  7  p.m.  each  day  unless  authorized 
by  the  Captain  of  the  Port  Huntington  or 
a  designated  representative. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866.  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

This  regulation  will  only  be  in  effect 
for  a  short  period  of  time  and 
notifications  to  the  marine  comteimity 
will  be  made  through  broadcast  notice 
to  mariners.  The  impacts  on  routine 
navigation  are  expected  to  be  minimal. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 


34308 


Federal  Register/ Vol.  68,  No.  110 /Monday,  June  9,  2003 /Rules  and  Regulations 


duminant  in  their  fiolds.  and 
f^overnmentai  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  numl)er  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  The  owners  or  operators  of 
vessels  intending  to  transit  portions  of 
the  Ohio  River  from  miles  355.5  to 
356.5,  from  10  a.m.  on  July  19  until  7 
p.m.  on  July  20,  2003,  and  will  only  be 
enforced  from  10  a.m.  to  7  p.m.  each 
dav.  This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  This  regulation 
will  be  enforced  for  only  a  short  period 
of  time,  and  there  will  be  breaks 
provided  every  three  hours  during  the 
races.  During  those  breaks  the  waterway 
will  be  cleared  and  traffic  will  be 
allowed  to  pass  through  the  zone. 
Notification  of  the  .safety  zone  and  the 
break  periods  will  be  made  to  the 
marine  community  by  broadcast  notice 
to  mariners  and  event  sponsors. 

if  you  are  a  small  business  entity  and 
are  significantly  affected  by  this 
regulation  plea.se  contact  P()  William 
Reeves,  Marine  Safety  Office 
i-iiintington.  Marine  Event  Coordinator 
at  (304) 529-5524. 

A&sistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulator>'  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  ihey 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Small  businesses  may  send 
comments  on  the  actions  of  Federal 
employees  who  enforce,  or  otherwise 
determine  compliance  with.  Federal 
regulations  to  Vhe  Small  Business  and 
Agriculture  Regulatory  Enforcement 
Ombudsman  and  the  Regional  Small 
Business  Regulatory  Fairness  Boards. 
The  Ombudsman  evaluates  these 
actions  annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
HH8-REG-FAIR  (1-888-734-3247). 

Collection  uf  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501-« 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 


effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfijnded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  mav  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the* 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Iniiian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  E.\ecutive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action  "  under  that  Order  because 


it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)(42  U.S.C.  4321-43700.  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (34)(g),  of  the 
Instruction,  from  further  environmental 
documentation  because  this  rule  is  not 
expected  to  result  in  any  significant 
environmental  impact  as  described  in 
NEPA. 

Under  figure  2-1,  paragraph  (34)(g),  of 
the  Instruction,  an  "Environmental 
Analysis  Check  List"  and  a  "Categorical 
Exclusion  Determination"  are  not 
required  for  this  rule. 

List  ofSubiects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191, 
33  CFR  l.{)5-l(g).  fi.04-1.  6.04-fi;  160.5: 
IJeparlnient  of  Homeland  Security  Delegation 
No.  0170. 

■  2.  From  10  a.m.  on  July  19,  2003 
through  7  p.m.  on  July  20,  2003  add  a 
new  temporary  §  165.T08-051  to  read  as 
follows: 

§  165.T08-051     Safety  Zone;  Ohio  River 
Miles  355.5  to  356.5,  Portsmouth,  OH. 

(a)  Definition.  Participating  Vessels 
are  vessels  registered  with  event 
officials  to  race  or  work  in  the 
Portsmouth  Power  Boat  Races,  and 
include  race  boats,  rescue  boats,  tow 
boats  and  picket  boats  associated  with 
the  race. 

(b)  Location.  The  following  area  is  a 
safety  zone:  The  waters  of  the  Ohio 
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River  from  miles  355.5  to  356.5, 
extending  the  entire  width  of  the  river. 

(c)  Periods  of  enforcement.  This 
section  will  be  enforced  from  10  a.m.  to 
7  p.m.  on  July  19  and  July  20,  2003.  The 
Captain  of  the  Port  Huntington  or  a 
designated  representative  will  inform 
the  public  through  broadcast  notice  to 
mariners  of  the  enforcement  periods  for 

•  the  safety  zone. 

(d)  Regulations.  (1)  In  accordance 
with  the  general  regulations  in  §  165.23 
of  this  part,  entry  of  persons  and  vessels 
into  this  zone  is  prohibited  unless 
authorized  by  the  Coast  Guard  Captain 
of  the  Port  Huntington  or  a  designated 
representative. 

(2)  Participating  vessels  are 
authorized  entry  within  the  zone. 

(3)  Persons  or  vessels  other  than 
participating  vessels  and  mariners 
requiring  entry  into  or  passage  through 
the  zone  must  request  permission  from 
the  Captain  of  the  Port  Huntington  or  a 
designated  representative.  They  may  be 
contacted  via  VHF-FM  Channel  13  or 
16  or  by  telephone  at  (304)  529-5524. 

(4)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Captain  of  the  Port  Huntington  and 
designated  on-scene  U.S.  Coast  Guard 
patrol  persormel.  On-scene  U.S.  Coast 
Guard  patrol  personnel  include 
commissioned,  warrant,  and  petty 
officers  of  the  U.S.  Coast  Guard. 

Dated:  May  14,  2003. 
S.M.  Wischmann, 

Lieutenant  Commander,  U.S.  Coast  Guard, 
Acting  Captain  of  the  Port  Huntington. 
[PR  Doc.  03-14432  Filed  6-6-03;  8:45  am] 

BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 

36  CFR  Part  230,  Subpart  C 
RIN  059&-AB95 

Forest  Land  Enhancement  Program 

agency:  Forest  Service,  USDA. 
ACTION:  Interim  final  rule;  request  for 
comment. 


SUMMARY:  The  Department  is  adopting 
an  interim  final  rule  to  establish  a  new 
subpart  C  in  part  230  of  Title  36  Code 
of  the  Federal  Regulations  that  sets  forth 
procedures  for  administration  of  the 
new  Forest  Land  Enhancement  Program 
(FLEP),  which  was  authorized  in  the 
Farm  Security  and  Rural  Investment  Act 
of  2002  (the  2002  Farm  Bill).  The 
intended  effect  of  this  interim  final  rule 
is  to  encourage  the  long-term 
sustainability  of  nonindustrial  private 


forest  (NIPF)  lands  in  the  United  States 
by  assisting  landowners,  through  State 
foresters,  in  more  actively  managing 
their  forest  lands  and  related  resources 
through  the  use  of  State,  Federal,  and 
private  sector  resource  management 
expertise,  financial  assistance,  and 
educational  programs.  Public  comment 
is  invited  and  will  be  considered  iii  the 
development  of  the  final  rule.  The 
Forest  Service  specifically  invites  public 
comment  on  the  process  for  distributing 
FLEP  funds,  including  the  national 
allocation  factors.  « 

DATES:  This  interim  final  rule  is 
■  effective  June  9,  2003.  Comments  must 
be  received  by  August  8,  2003. 
ADDRESSES:  Send  written  comments  to 
Hal  E.  Brockman,  USDA  Forest  Service, 
Cooperative  Forestry,  Mail  Stop  Code 
1123,  1400  Independence  Avenue,  SW., 
Washington,  DC  20250-1123;  via 
electronic  mail  to  hbrockman@fs.fed.us: 
or  via  facsimile  to  FLEP  Rule  Comments 
at  (202)  205-1271.  The  agency  cannot 
confirm  receipt  of  comments.  A  toll  free 
number  is  available,  1-866-585-8540, 
for  callers  to  record  voice  mail  messages 
(up  to  3  minutes  long)  with  their 
comments  on  the  interim  final  rule.  This 
toll  free  number  will  be  active  24  hours 
a  day  during  the  comment  period. 
Public  comments  submitted  by  voice 
mail  will  be  transcribed  for  the  public 
record. 

All  comments,  including  names  and 
addresses  when  provided,  are  placed  in 
the  record  and  are  available  for  public 
inspection  and  copying.  The  public  may 
inspect  comments  received  on  this 
interim  final  rule  during  regular 
business  hours  at  the  office  of  the 
Cooperative  Forestry  Staff,  4th  Floor 
SE.,  Yates  Building,  201  14th  Street, 
SW.,  Washington,  DC.  Visitors  are 
encouraged  to  call  ahead  to  (202)  205- 
1 389  to  facilitate  entry  into  the  building. 

A  copy  of  the  Farm  Security  and 
Rufal  Investment  Act  of  2002,  sees.  8001 
and  8002,  which  established  the  Forest 
Land  Enhancement  Program,  and  other 
information  on  this  program  can  be 
found  at  http://www.fsJed.us/spf/coop/ 
flep.htm. 

FOR  FURTHER  INFORMATION  CONTACT:  Hal 
Brockman,  Forest  Service,  Cooperative 
Forestry.  (202)  205-1694. 
SUPPLEMENTARY  INFORMATION: 


Background 

Through  the  Farm  Security  and  Rural 
Investment  Act  of  2002  (the  2002  Farm 
Bill),  which  amended  the  Cooperative 
Forestry  Assistance  Act  (16  U.S.C.  2101, 
et  seq.),  Congress  established  the  Forest 
Land  Enhancement  Program  (hereafter, 
FLEP).  In  establishing  this  program. 
Congress  recognized  the  public  benefits 


of  sustainable  forest  management  to 
enhance  the  productivity  of  timber,  fish 
and  wildlife  habitat,  soil  and  water 
quality,  wetlands,  recreational 
resources,  and  aesthetic  values:  and  the 
need  to  establish  a  coordinated  and 
copperative  Federal,  State,  and  local 
sustainable  forestry  program  for  the 
establishment,  management, 
maintenance,  enhancement,  and 
restoration  of  forests  on  nonindustrial 
private  forest  land.  To  accomplish  this 
purpose.  Congress  has  authorized  the 
use  of  $100  million  dollars  of 
Commodity  Credit  Corporation  funds  to 
implement  FLEP  through  September  30, 
2007.  These  FLEP  funds  are  available 
for  use  by  all  50  United  States,  Puerto 
Rico,  Guam,  the  United  States  Virgin 
Islands,  the  Commonwealth  of  the 
Northern  Mariana  Islands  (CNMI).  and 
American  Samoa. 

The  Stewardship  Incentive  Program 
(SIP),  managed  by  the  USDA  Forest 
Service  (Forest  Service),  and  the 
Forestry  Incentives  Program  (FIP), 
managed  by  the  Natural  Resource 
Conservation  Service,  were  repealed  in 
the  2002  Farm  Bill.  SIP  was  initiated  in 
the  1990  Farm  Bill  and  allowed  for  cost- 
sharing  a  wide  range  of  multiple 
resource  management  practices.  FIP  was 
initiated  in  1975  and  allowed  for  cost- 
sharing  timber  stand  improvement,  site 
preparation  for  natural  regeneration  and 
tree  planting  practices.  The  regulation 
for  SIP  at  36  CFR  part  230,  subpart  A,      _ 
will  be  removed  at  a  later  date  but  is 
currently  needed  for  administration  of 
SIP  until  the  remaining  funds  have  been 
expended. 

FLEP  will  continue  with  the  work  that 
has  been  completed  by  SIP  and  FIP  and 
include  the  options  of  providing 
technical  and  educational  assistance. 
FLEP  encompasses  all  of  the  cost-share 
practices  authorised  under  both  SIP  arul 
FIP.  Since  1975,  through  FIP  there  has 
been  almost  4  million  acres  of  trees 
planted,  about  1.5  million  acres  of 
improving  a  stand  of  forest  trees,  and 
about  51,000  acres  of  site  preparation 
for  natural  regeneration.  Since  1990, 
through  SIP  there  has  been  almost  4.5 
million  acres  of  a  variety  of  practices 
completed  by  more  than  45,000 
participants.  These  pracTtices  include 
cost-share  ior  the  development  of  forest 
stewardship  plans  on  more  than  2 
million  acres  for  almost  1 1 ,000 
participants.  The  primary  practices 
undertaken  with  SIP  funds  other  than 
plan  development,  in  order  of  acres 
completed  are:  Forest  improvement; 
reforestation  and  afforestation;  wildlife 
habitat  enhancement;  soil  and  water       _ 
protection  and  improvement; 
agroforestry  establishment,  maintenance 
or  renovation;  riparian  and  wetland 
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profection  and  improvement;  forest 
recreation  enhancement;  and  fisheries 
habitat  enhancement. 

FLEP  is  intended  to  promote 
sustainable  forest  management  on 
nonindustrial  private  forest  land  and  to 
complement  other  sustainable  forestry 
programs  in  the  States.  FLEP  establishes 
or  supplements  existing  nonindustrial 
private  forest  land  programs  to  provide 
technical,  educational,  and  financial 
assistance  to  landowners.  The 
implementation  of  this  new  program 
demonstrates  the  commitment  of  the 
Secretary  of  Agriculture  to  sustainable 
forest  management. 

FLEP  will  be  administered  by  the 
Chief  of  the  Forest  Service  through  the 
Responsible  Officials,  in  partnership 
with  State  forestry  agencies.  The  State 
Foresters  will  develop  and  carry  out 
FLEP  in  collaboration  with  their  State 
Forest  Stewardship  Coordinating 
Committees,  based  on  the  authorizing 
legislation,  this  interim  final  rule,  and 
the  State's  priority  plan. 

For  reasons  of  simplicity  and 
efficiency,  the  distribution  of  funds 
from  the  Chief  is  based  on  factors  and 
criteria  applied  to  three  geographic 
areas  of  the  United  States:  Northeast, 
South,  and  West.  The  Northeast 
distribution  area  includes  the  Forest 
Service  State  and  Private  Forestry 
Northeastern  Area,  which  comprises  the 
20  States  in  Region  9.  The  Southern 
distribution  area  includes  the  13  States 
in  Forest  Service  Region  8,  and  the 
International  Institute  for  Tropical 
Forestry  in  Puerto  Rico,  and  the  U.S. 
Virgin  Islands.  The  Western  distribution 
area  includes  the  1 7  States  in  Forest 
Service  Regions  1,  2,  3, 4.  5,  6,  and  10; 
and  the  Territories  of  Guam,  CNMI,  and 
American  Samoa.  In  accordance  with 
section  230.32  of  this  interim  final  rule, 
the  Responsible  Officials  in  the  three 
geographic  fund  distribution  areas  will 
use  the  criteria  set  out  in  the  Forest 
Service  Directives  Manual  Chapter  3310 
to  make  the  final  allocation  to  each 
State.  The  State  will  be  responsible  for 
reimbursing  individuals  and  third 
parties.  A  general  description  of  the 
criteria  is  provided  in  the  section-by- 
section  explanation  for  section  230.32. 

The  Forest  Service  has  received  input 
from  several  Federal  and  State  agencies, 
numerous  conservation  organizations, 
institutions  of  higher  learning,  and 
individuals  relative  to  the  development 
of  program  policy,  activities,  elements, 
and  procedures  for  FLEP.  These  include 
Forest  Service  field  units,  the 
Cooperative  State  Research  Education 
and  Extension  Service,  the"  Farm  Service 
Agency,  and  the  Natural  Resources 
Conservation  Service  within  the  U.S. 
Department  of  Agriculture;  State 


forestry  agencies;  the  International 
Association  of  Fish  and  Wildlife 
agencies;  Indian  Tribes;  and  others. 

Section>by-Section  Explanation  of  the 
Interim  Final  Rule  at  36  CFR  Part  230, 
Subpart  C  (New) 

Section  230.30 — Purpose  and  scope. 
Paragraphs  (a)  and  (b)  of  this  section 
discuss  the  purpose  and  scope  of  FLEP 
which  is  to  provide  a  coordinated  and 
cooperative  Federal,  State,  and  local 
sustainable  forestry  program  for  the 
establishment,  management, 
maintenance,  enhancement,  and 
restoration  of  forests  on  nonindustrial 
private  forest  land.  Paragraph  (b) 
explains  that  the  components  of  FLEP 
complement  existing  Federal  or  State 
programs,  along  with  programs  offered 
by  institutions  of  higher  learning. 

Paragraph  (c)  explains  that 
participation  in  FLEP  is  voluntary. 
However,  in  order  to  participate,  each 
State  must  have  nonindustrial  private 
forest  lands,  a  State  Forester  or 
equivalent,  and  a  State  Forest 
Stewardship  Coordinating  Committee. 

Section  230.31 — Definitions.  This 
section  sets  out  definitions  for  the 
following  terms  as  they  are  used  in 
FLEP:  Capital  investment  or 
improvement.  Catastrophic  natural 
event.  Chief,  Committee,  Concurrence, 
Cost-Share,  Financial  assistance.  Fiscal 
year.  Landowner,  Management  plan, 
Nonindustrial  private  forest  land. 
Practice.  Practice  plan.  Responsible 
Official,  Service  representative.  State, 
State  Forester,  and  State  priority  plan. 
The  following  definitions  have  not  been 
used  in  previous  programs:  Capital 
investment  or  improvement. 
Catastrophic  natural  event. 
Concurrence,  Cost-share,  Financial 
assistance.  Management  plan.  Practice 
plan.  Responsible  Official,  Service 
representative  and  State  priority  plan. 
These  definitions  are  a  result  of  some  of 
the  differences  between  FLEP  and 
previous  program. 

Section  230.32— National  program 
administration.  This  section  outlines 
how  FLEP  is  administered  at  the 
National  level  and  how  FLEP  funds  will 
be  distributed  from  the  National  level  to 
the  State  level.  The  Chief  will 
implement  FLEP  in  partnership  with 
State  forestry  agencies  and  in 
consultation  with  a  wide  range  of 
Federal.  State,  and  local  natural 
resource  agencies,  and  institutions  of 
higher  learning  and  with  a  broad  range 
of  private  sector  interests.  The  Chief, 
working  with  the  State  Foresters,  will 
develop  and  oversee  FLEP  policy  and 
monitor  implementation  over  the  life  of 
the  program. 


The  Chief  will  distribute  the  funds  to 
each  of  the  three  geographic  funding 
areas.  This  shall  be  based  on  the 
national  allocation  factors,  which  are  set 
out  in  the  Forest  Service  Manual 
Chapter  3310.  A  notice  of  issuance  of  an 
interim  directive  has  been  published 
elsewhere  in  this  part  of  today's  Federal 
Register.  Forest  Service  Directives  are 
available  electronically  at  http;// 
www.fs.fed.  us/im/directives.  The 
Responsible  Official  determines  the 
allocation  amount  for  each  State. 

Allocation  factors  to  the  three 
geographic  areas  are  determined  in 
consultation  with  the  State  Foresters 
who  serve  on  the  Forest  Resource 
Management  Committee.  The  Forest 
Resource  Management  Committee  is  a 
standing  committee  of  the  National 
Association  of  State  Foresters, 
comprised  of  nine  State  Foresters,  three 
from  each  of  the  three  geographic 
funding  areas.  Current  criteria  used  at 
the  National  level  for  determining  funds 
distribution  to  the  three  geographic 
areas  for  FY  2003  are: 

(1)  Acres  of  NIPF  lands, 

(2)  Number  of  NIPF  landowners  that 
own  1  acre  or  more, 

(3)  10%  of  the  acres  of  highly 
erodable  lands, 

(4)  Number  of  owners  of  those  highly 
erodable  lands,  and 

(5)  Acres  of  land  with  a  growing 
capacity  greater  than  20  cubic  feet  per 
year. 

The  data  for  these  factors  are 
currently  available  for  all  States.  The 
Forest  Service  is  gathering  data  on 
factors  that  relate  to  the  priorities  for 
NIPF  lands  to  use  in  the  allocation  of 
funds  to  the  three  geographic  regions  in 
FY  2004.  The  additional  factors  planned 
for  FY  2004  are:  areas  at  risk  from  forest 
health  concerns  for  insect  and  disease; 
areas  at  risk  from  wildfire;  loss  and 
fragmentation  of  the  forest  land  base; 
and  miles  of  impaired  streams,  rivers 
and  coastal  shoreline  along  with  acres  of 
impaired  lake,  estuary  and  wetland 
areas. 

The  Responsible  Officials  in  each  of 
the  three  geographic  funding  areas  shall 
coordinate  with  their  respective  State 
Foresters  to  determine  the  final 
allocation  to  each  State  based  on  the: 
National  priorities.  National  allocation 
factors,  regional  and  State-wide 
priorities,  ability  of  the  State  to  deliver 
FLEP  as  shown  in  past  progress 
reporting  for  other  Cooperative  Forestry 
programs,  and  agency  direction  in  the 
Forest  Service  Manual  Chapter  3310. 
The  national  priorities  will  change  with 
changes  in  public  demand  for  the  uses 
of  forestlands  and  with  the  increase  in 
scientific  knowledge.  As  these  national 
priorities  change,  the  Forest  Service 
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Manual  Chapter  3310  will  be  changed. 
For  substantive  changes,  a  notice  may 
be  published  in  the  Federal  Register. 
Changes  in  the  national  priorities  will 
also  be  available  on  the  Forest  Service 
Web  site  provided  in  the  ADDRESSES 
section  of  this  preamble. 

Section  230.33— Responsible  Official 
program  administration.  This  section 
outlines  how  FLEP  is  administered  at 
the  Forest  Service  Responsible  Official 
level. 

Section  230.34 — State  program 
administration.  This  section  outlines 
how  FLEP  is  administered  at  the  State 
level. 

Section  230.35— FLEP  elements. 
There  are  three  major  elements  of  FLEP: 
education,  technical  assistance,  and 
financial  assistance.  States  may  use  a 
portion  of  the  funds  received  through 
FLEP  for  administrative  costs.  There  are 
no  limits  on  what  portion  of  FLEP  funds 
may  be  used  for  administration.  States 
are  not  required  (o  participate  in  all 
elements  of  FLEP. 

Section  230.36— State  priority  plan- 
purpose  and  scope.  State  priority  plans 
are  a  new  requirement  for  FLEP.  States 
should  use  all  existing  data  and  plans, 
such  as  the  State  Forest  Stewardship 
plan,  to  help  create  this  plan.  There  are 
no  transitional  issues  expected  from  the 
development  of  the  State  priority  plan. 
Section  230.37— State  priority  plan — 
educational  assistance.  This  section 
addresses  the  educational  assistance 
component  of  FLEP  in  a  State  priority 
plan. 

Section  230.38 — State  priority  plan — » 
technical  assistance.  This  section 
addresses  the  technical  assistance 
component  of  FLEP  in  a  State  priority 
plan.  If  a  State  determines  that  all  or 
some  of  its  funds  will  be  used  for 
technical  assistance,  the  State  priority 
plan  must  describe  who  will  provide  the 
assistance,  outreach  efforts  directed  at 
specific  groups  or  categories  of 
landowners,  expected  long-  and  short- 
.  term  outcomes,  and  method(s)  for 
documenting  accomplishments. 

Section  230.39 — State  priority  plan — 
financial  assistance.  This  section 
addresses  the  administration  of  FLEP 
cost-share  financial  assistance  in  the 
State  priority  plan. 

Section  230.40— Eligible  practices  for 
cost-share  assistance.  Paragraphs  (a)(1) 
through  (11)  of  this  section  authorize  11 
activities  and  practices  for  which  cost- 
share  funds  may  be  made  available  to 
landowners,  including:  management 
plan  development;  afforestation  and 
reforestation;  forest  stand  improvement; 
agroforestry  implementation;  water 
quality  improvement  and  watershed 
protection;  fish  and  wildlife  habitat 
improvement;  forest  health  and 


protection;  invasive  species  control; 
wildfire  and  catastrophic  risk  reduction 
wildfire  and  catastrophic  event 
rehabilitation;  and  special  practices 
(establishment,  maintenance,  and 
restoration  practices  addressing  other 
conservation  concerns  as  proposed  by 
the  State  Forester  and  the  committee 
and  must  have  concurrence  by  the 
Responsible  Official).  States  may 
develop  policy  handbooks  to  provide 
further  direction  regarding  these 
practices  and  to  provide  specifications 
for  practice  implementation.  A  practice 
may  consist  of  one  or  more  components. 

Section  230.41— Eligibility 
requirements  for  cost-share  assistance. 
All  owners  of  nonindustrial  private 
forest  land  as  defined  in  section  230.31 
of  this  subpart  are  eligible  to  apply 
directly  to  the  State  for  cost-share 
assistance.  FLEP  funds  may  be  used  for 
the  treatment  of  up  to  1 .000  acres 
annually  per  landowner,  and  up  to 
5.000  acres  with  a  waiver  by  the  State 
Forester  and  concurrence  by  the 
Responsible  Official.  Although  the 
average  size  of  forest  holdings  differs 
considerably  among  the  geographic 
regions  for  the  country,  the  majority  of 
nonindustrial  private  forest  landowners 
own  less  that  100  acres.  The  maximum 
acreage  limitation  of  1 ,000  acres 
therefore  adequately  allows  for  broad 
program  participation.  The  State 
Forester  and  Responsible  Official  will 
base  the  approval  of  treatment  of 
between  1,000  and  5,000  acres  on  the 
assessment  of  significant  public  benefit. 
States  can  use  their  FLEP  funds  for 
treatment  of  more  than  1,000  acres,  up 
to  5,000  acres.  The  agreement  for  all 
FLEP  activities  is  between  the  State  and 
the  landowner. 

To  be  eligible  for  FLEP,  landowners 
must  meet  the  minimum  acreage 
requirement  determined  by  the  State 
and  set  out  in  the  State  priority  plan, 
which  may  not  exceed  25  acres.  The  25- 
acre  maximum  limitation  ensures  that 
landowners  of  small  properties  will  be 
eligible  for  participation  in  FLEP. 
Management  plan  requirements  must  be 
explained  in  the  State  priority  plan, 
including  minimum  requirements. 
These  minimum  requirements  should 
include  elements  such  as  a  map  of  the 
property,  soils  information,  and  analysis 
of  the  current  situation  of  the  land  and 
its  resources  and  recommendations  for 
future  activities.  States  will  have  to 
determine  if  existing  landowner 
management  plans  such  as  Tree  Farm  ' 
management  plans.  Forest  Stewardship 
plans,  or  similar  plans  meet  their 
current  minimum  criteria  for  a 
management  plan. 

Section  230.42— Cost-share  assistance 
application  and  payment  procedures. 


This  section  describes  the  cost-share 
assistance  and  payment  procedures  for 
FLEP.  Some  of  the  key  points  about  this 
process  are  as  follows.  Cost-share  funds 
must  be  available  before  landowners 
may  make  an  application  for  payment.  ' 
The  approval  of  an  application 
constitutes  an  agreement  between  the 
landowner  and  the  State.  The 
landowner  is  obligated  to  complete  the  ' 
practicels)  on  a  reimbursable  basis. 
When  the  service  representative  verifies 
that  the  practice  has  been  completed, 
the  landowner  shall  be  reimbursed  for 
the  agreed  to  cost-share  amount.  Every 
cost-share  practice  must  have  a  practice 
plan  approved  by  the  service 
representative.  The  requirements  of  the 
practice  plan  may  be  contained  in  the 
management  plan  and  serve  as  the  basis 
for  determining  acceptable  performance. 

Landowners  shall  be  notified  in 
writing  upon  approval  of  a  FLEP 
application.  The  landowner  is 
responsible  for  obtaining  all  authorities, 
rights,  easements,  or  other  approvals 
necessary  to  the  performance  and 
maintenance  of  the  practices  4n  keeping 
with  applicable  laws  and  regulations. 
Practices  must  be  completed  within 
24  months  of  approval.  If  a  longer 
period  of  time  is  needed,  the  State 
Forester  may  grant  an  extension,  not  to 
exceed  12  months,  if  this  is  specified  in 
the  State  priority  plan.  The  cost-share 
payment  shall  be  calculated  and 
disbursed  to  the  landowner  upon 
certification  of  the  practice.  Landowners 
must  provide  access  for  practice 
inspection  to  the  service  representative. 

The  maximum  aggregate  amount  of 
cost-share  payment  under  FLEP  shall 
not  exceed  $100,000  through  2007,  with 
the  exception  of  Alaska  Indian  Tribes. 
The  Alaska  State  Forester,  in 
consultation  with  the  State  Forest 
Stewardship  Coordinating  Committee 
and  the  Responsible  Official,  determines 
their  limit. 

Cost-share  payments  may  not  exceed 
75  percent  of  the  total  cost  incurred  by 
the  participating  landowner, 
landowners  may  utilize  non-federal 
programs  or  any  donated  assistance  to 
supplement  FLEP  funds  but  the  total  of 
all  funds  shall  not  exceed  100  percent 
of  the  cost  of  implementing  the  practice. 
If  the  practice  results  in  the  immediate 
sale  of  forest  products,  the  Federal  share 
of  the  total  cost  shall  be  reduced  by  the 
gross  revenue. 

States  may  use  the  cost-share  rates  as 
a  means  to  define  priorities  practices  or 
priority  areas.  State  priorities  for  cost 
share  shall  reflect  the  national  priorities 
as  listed  in  the  Forest  Service  Manual 
Chapter  3310.  The  State  Forester  may 
develop  other  priorities  in  consultation 
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with  the  State  Forest  Stewardship 
Coordinating  Committee. 

When  a  practice  fails  to  meet  the 
minimum  specifications  due  to  factors 
beyond  the  landowner's  control,  the 
State  Forester  may  approve  cost-share 
payments  under  the  following 
conditions.  (1)  The  landowner  repeats 
the  application  or  establishes  additional 
eligible  practices.  (2)  The  landowner 
estabhshes  a  reasonable  effort  to  meet 
the  minimum  requirements  and  the 
practice  as  performed  adequately  meets 
the  objectives  of  the  practice  plan.  In  the 
case  of  death  or  incompetence  of  any 
landowner,  the  State  Forester  shall 
approve  cost-share  payment  to  the 
successor  in  title  or  other  persons  or 
entities  in  control  of  the  property,  if 
thev  agree  to  maintain  the  practice  for 
the  duration  of  the  required  • 

maintenance  period. 

Nothing  in  this  .section  shall  be 
construed  to  authorize  suit  against  the 
United  States,  the  Department  of 
Agriculture,  the  Forest  Service,  any 
State  or  any  disbursing  agent  acting  on 
behalf  of  the  Stale.  Claims  of  agencies  of 
the  United  States  Government  are  the 
only  ones  allowed  against  any  payments 
to  any  landowner. 

A  landowner  must  have  a 
management  plan  prior  to  receiving 
approval  to  implement  any  FLEP 
practice,  except  for  management  plan 
development.  A  service  representative 
must  approve  the  plan. 

Section  230.43— Cost-share 
assistance — prohibited  practices.  This 
section  identifies  the  cost-share 
activities  that  are  prohibited  in  FLEP. 
These  "activities  include  items  such  as 
costs  incurred  before  an  application  is 
approved  and  repeated  practices.  The 
State  Forester  has  the  authority  to  pre- 
approve  costs  incurred  prior  to  an 
approved  application.  The  State  priority 
plan  can  describe  materials  and  items 
that  may  be  purchased  before  an 
application  is  approved.  Repeating 
practices  implemented  with  other 
Federal.  State,  or  local  government 
programs  are  prohibited,  except  where 
such  practices  are  repeated  due  to 
failure  of  a  prior  practice  without  fault 
of  the  landowner.  Recurring  practices  as 
noted  in  this  subpart  may  be  repeated. 

Practices  that  are  prohibited  include 
capital  investments  or  capital 
improvements  that  are  not  related  to  a 
FLEP  practice,  such  as  purchase  of  land 
or  any  interest  in  land,  or  any  interest 
in  an  endowment  as  provided  in  230.32. 
Also  prohibited  is  the  development  of  or 
improvement  to  landowner  nursery 
operations,  development  of  or 
improvement  to  nut  and  fruit  orchards 
or  Christmas  tree  plantings  or 
maintenance,  or  any  practice  that  is  not 


related  to  the  long-terra  sustainability  of 
nonindustrial  private  forest  lands  or 
agroforestry  practices. 

Section  230.44 — Cost-share 
assistance — reporting  requiremeiit. 
There  are  11  categories  for  reporting 
FLEP  cost-share  practices.  They  will  be 
reported  annually  through  the  Forest 
Service  automated  data  system.  Most 
categories  will  be  reported  in  acres 
treated.  FLEPl  will  include  number  of 
plans  developed  as  well  as  acres 
planned.  States  will  only  report  those 
categories  for  which  they  provide  cost- 
share.  Each  State  shall  report  these 
practices  to  the  Responsible  Official 
who  will  collect  a  report  for  their  States 
and  provide  this  information  to  the 
Forest  Service  Washington  Office 
Cooperative  Forestry  Staff 

Section  230.45 — Recapture  of  cost- 
share  assistance.  This  section 
authorizes  the  recapture  of  payments  to 
landowners  under  a  range  of 
circumstances  including:  the  use  of  this 
program  to  procure  unjust  benefits;  the 
action  or  failure  to  take  action  by  the 
landowner  or  successor  that  results  in 
the  deliberate  destruction  or  impairment 
of  a  practice;  or  the  landowners  sale, 
conveyance,  or  other  loss  of  control  of 
land  before  the  required  practice 
maintenance  period  has  ended  and  the 
new  landowner  does  not  agree  to 
maintain  the  practice  for  the  duration  of 
the  practice  maintenance  period. 

Section  230.46 — Information 
collection  requirements.  This  section 
provides  the  Office  of  Management  and 
Budget  control  number  assigned  to  the 
informaticm  collection  requirements 
governing  the  preparation  of  a  State 
priority  plan,  a  management  plan, 
practice  plan,  reporting  requirements, 
and  the  application  requirements  of  this 
subpart,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  Notice  of  this 
new  information  collection  was 
published  in  the  Federal  Register  with 
a  request  for  comment  on  September  20. 
2002  (67  FR  59246).  No  comments  were 
received.  This  has  been  assigned  Office 
of  Management  and  Budget  (OMB) 
control  number  0596-0168. 

Good  Cause  Statement 

By  adoption  of  this  interim  final  rule, 
FLEP  will  be  implemented  in 
accordance  with  the  Farm  Security  and 
Rural  Investment  Act  of  2002  (the  2002 
Farm  Bill).  This  interim  final  rule 
ensures  consistent  and  proper  use  of 
funds  by  the  agency  as  well  as  the  State 
forestry  agencies  and  associated  third 
parties.  This  rule  is  being  published  as 
an  interim  final  rule  to  allow  for  prompt 
implementation  of  FLEP.  Agency 
directives  providing  further  guidance  on 
administration  of  FLEP  are  issued  in 


Forest  Service  Directive  Manual  Chapter 
3310.  The  2002  Farm  Bill  repealed  the 
two  existing  programs.  Stewardship 
Incentive  Program  (SIP)  and  Forestry 
Incentive  Program  (FIP),  which 
provided  assistance  to  nonindustrial 
forest  land  owners.  Administration  of 
SIP  and  FIP  will  continue  on  a  limited 
basis  only  until  remaining  funds  from 
these  programs  have  been  expended. 
Prompt  implementation  of  FLEP  is 
important  to  ensure  there  is  no  gap  in 
financial  assistance  to  qualified 
landowners  due  to  the  repeal  of  SIP  and 
FIP.  The  comments  received  on  this 
interim  final  rule  during  the  60-day 
comment  period  following  publication 
in  the  Federal  Register,  along  with 
experience  from  the  first  year  of  FLEP 
implementation,  will  be  used  to  develop 
a  final  rule.  This  interim  final  rule  has 
also  received  review  by  a  wide  variety 
of  partners  and  interested  parties. 

Regulatory  Certifications 

Regulatory  Impact 

This  interim  final  rule  has  been 
reviewed  under  USDA  procedures  and 
Executive  Order  12866  on  Regulatory 
Planning  and  Review.  An  analysis  has 
been  conducted  addressing  the  costs 
and  benefits  associated  with 
promulgating  this  interim  final  rule  to 
implement  the  FLEP  authorized  by  16 
U.  S.  C.  2101  et  seq..  as  amended  (Pub. 
L.  107-171). 

The  Forestry  Incentives  Program  (FIP) 
and  the  Stewardship  Incentives  Program 
(SIP)  were  both  repealed  in  the  2002 
Farm  Bill.  These  programs  assisted 
private  forest  landowners  in  managing 
forestland  for  multiple  benefits.  In  FY 
2002,  these  two  programs  were  allocated 
$10  million.  Between  1996  and  2002, 
FIP  funding  averaged  S6.3  million.  SIP 
was  allocated  $4.5  million  in  1997  and 
1998.  and  no  Federal  funds  in  1999. 
2000.  and  2001.  FLEP  is  authorized  to 
receive  up  to  SI 00  million  through  FY 
2007. 

The  primary  economic  effects  of  the 
interim  final  regulations  are  an  increase 
in  forest  health  and  sustainability  due  to 
better  management  practices  on  NIPF 
land,  as  well  as  non-monetized  benefits 
such  as  improved  water  quality,  wildlife 
habitat,  fishing  opportunities,  carboq 
sequestration,  and  enhanced  recreation. 
The  costs  of  the  interim  final  regulation 
to  the  Federal  treasury  will  be  $100 
million  over  5  years,  as  specified  in  the 
legislation,  or.  more  than  $87  million 
when  discounted  at  7%  discount  rate. 
The  discounted  increase  in  Federal 
expenditures  is  estimated  at 543 
million.  The  States  will  administer  the 
program  using  a  portion  of  these  funds. 
Costs  to  individual  landowners  are 
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voluntary,  and  consist  of  at  least  25%  of 
the  portion  of  the  funds  spent  on  cost 
sharing.  In  this  analysis,  we  estimate 
these  costs  will  increase  $6.4  miUion 
above  the  baseline. 

Benefits  of  the  interim  final  regulation 
above  the  baseline  include  cost  sharing 
to  improve  forest  management  on  more 
than  382,000  acres.  Technical  assistance 
on  sustainable  forest  practices  will  be 
provided  to  more  than  2.9  million  acres 
of  forestland  to  improve  landowner 
awareness  and  understanding  of 
sustainable  forestry  principles  and 
practices.  Qualitative  benefits  include 
additional  carbon  sequestration, 
improved  wildlife  habitat,  improved 
soil  and  water  quality,  and  sustainable 
forest  conditions. 

It  has  been  determined  that  FLEP  will 
not  have  an  annual  effect  on  the 
econorny  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  jobs,  the  environment, 
public  health  or  safety,  or  State  or  local 
commimities.  A  maximum  total  of  $100 
million  will  be  provided  to  State 
Forestry'  agencies  between  2003  and 
2007.  as  directed  in  the  Farm  Security 
and  Rural  Investment  Act  of  2002,  (Pub. 
L.  107-171:  16  U.S.C.  2101  et  seq.). 
These  funds  will  be  used  to  pay  for  the 
technical,  education,  and  financial 
assistance  to  nonindustrial  private  forest 
landowners  to  improve  the 
sustainability  of  these  lands  and  the 
forest  resources.  FLEP  will  complement 
other  Federal,  State,  and  local  programs 
that  provide  assistance  to  landowners 
by  making  greater  resources  available  to 
participants. 

Finally,  as  a  new  program.  FLEP 
would  not  materially  alter  the  budgetary 
impact  of  entitlements,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  The  program  is 
completely  voluntary  for  each  State  and 
is  voluntary  for  any  landowner.  Those 
States  that  choose  to  implement  FLEP 
must  follow  requirements  in  this 
interim  final  rule,  as  would  landowners 
participating  in  the  program.  . 

The  Office  of  Management  and  Budget 
(OMB)  has  designated  this  interim  final 
rule  as  significant  due  to  the  potential 
that  it  may  raise  novel  legal  or  policy 
issues.  Therefore,  this  interim  final  rule 
is  subject  to  OMB  review  under 
Executive  Order  12866. 

Controlling  Paperwork  Burdens  to  the 
Public 

The  Office  of  Management  and  Budget 
has  reviewed  the  final  information 
collection  package  for  this  rulemaking 
according  to  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.)  and  implementing 


regulations  at  5  CFR  part  1320.  The 
information  requirements  in  this  rule 
have  been  assigned  OMB  control 
number  0596-0168  for  use  through  May 
31,  2006.  The  requirement^  governing 
the  pre^ation  of  a  State  priority  plan, 
management  plan,  practice  plan,  the 
reporting  requirements,  and  the 
application  requirements  of  this  subpart 
constitute  the  minimum  information 
requirements  needed  to  administer 
FLEP. 

Government  Paper  Work  Elimination 
Act  Compliance 

The  Forest  Service  is  committed  to 
compliance  with  the  Government  Paper 
Work  Elimination  Act.  which  requires 
Government  agencies  to  provide  the 
public  the  option  of  submitting 
information  or  transacting  business 
electronically  to  the  maximum  extent 
possible. 

Civil  Rights  Impact  Analysis 

A  Civil  Rights  Impact  Analysis  has 
been  completed  and  reviewed  by  USDA. 
The  analysis  is  available  for  viewing  on 
the  Forest  Service  FLEP  Web  site: 
http://www.fs.fed.us/spf/coop/flep.htm. 

Civil  Justice  Reform 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12988. 
Civil  Justice  Reform^  The  Department 
has  not  identified  any  State  or  local 
laws  or  regulations  that  are  in  conflict 
vvith  this  regulation  or  that  would 
impede  full  implementation  of  this 
interim  final  rule.  Nevertheless,  in  the 
event  that  such  a  conflict  was  to  be 
identified,  the  interim  final  rule  would 
preempt  the  State  or  local  laws  or 
regulations  found  to  be  in  conflict. 
However,  in  that  case.  (1)  no  retroactive 
effect  would  be  given  to  this  interim 
final  rule;  and  (2)  the  Department  would 
not  require  the  use  of  administrative 
proceedings  before  parties  could  file 
suit  in  court  challenging  its  provisions. 


Energy  Effects 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  13211 
of  May  18,  2001,  Actions  Concerning 
Regulations  That  Significantly  Aff^ect 
Energy  Supply,  Distribution,  or  Use.  It 
has  been  determined  that  this  interim 
final  rule  does  not  constitute  a 
significant  energy  action  as  defined  in 
the  Executive  order.  Procedural  in 
nature,  this  interim  final  rule  guides  the 
development  of  practices  to  be  applied 
on  nonindustrial  private  forest  lands 
including  practices  for  energy 
conservation. 


Environmental  Impact 

This  interim  final  rule  deals  with  the 
implementation  of  the  FLEP.  and  as 
such,  has  no  direct  effect  on  Forest 
Service  decisions  for  land  management 
activities.  Section  31.1b  of  Forest 
Service  Handbook  1909.15  (57  FR 
43168;  September  18,  1992)  excludes 
from  documentation  in  an 
environmental  assessment  or  impact 
statement  rules,  regulations,  or  policies 
to  establish  Service-wide  administrative 
procedures,  program  processes,  or 
instruction.  The  Department's 
assessment  is  that  this  rule  falls  within 
this  category'  of  actions  and  that  no 
extraordinary  circumstances  exist  which 
would  require  preparation  of  an 
environmental  assessment  or  an 
environmental  impact  statement. 

Takings  Implications 

This  interim  final  rule  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12630,  and  if  has  been 
determined  that  the  rule  does  not  pose 
the  risk  of  a  taking  of  Constitutionally 
protected  private  prof>erty.  This  interim 
final  rule  is  limited  to  establishment  of 
an  administrative  program  within  the 
Forest  Service  to  assist  nonindustrial 
private  landowners  in  the  management 
and  conservation  of  timber  and  non- 
timber  resources.  This  interim  final  rule 
and  the  Farm  Security  and  Rural 
Investment  Act  of  2002  (Pub.  L.  107- 
171).  which  authorizes  FLEP,  do  not 
permit  any  takings  of  private  property  or 
provide  any  funds  for  such  purpose. 

Consultation  and  Coordination  With 
Indian  Tribal  Governments 

This  interim  final  rule  does  not  have 
tribal  implications  as  defined  in 
Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments,  and,  therefore,  advance 
consultation  with  tribes  is  not  required. 
However,  a  draft  of  the  interim  final  rule 
was  shared  with  tribes  to  collect  their 
input  for  the  development  of  this 
interim  final  rule. 

Federalism 

The  Department  has  considered  this 
interim  final  rule  under  the 
requirements  of  Executive  Order  13132, 
Federalism,  and  Executive  Order  12875, 
Government  Partnerships.  The 
Department  has  made  a  preliminary 
assessment  that  the  interim  final  rule 
conforms  with  the  federalism  principles 
set  out  in  these  Executive  Orders;  would 
not  impose  any  compliance  costs  on  the 
States;  and  would  not  have  substantial" 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
government  and  the  States,  or  on  the 
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distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Moreover,  there  is 
no  requirement  on  States  to  match  funds 
in  order  to  participate  in  FLEP.  Based 
on  comments  received  on  this  interim 
final  rule,  the  Department  will  consider 
if  any  additional  consultation  will  be 
needed  with  State  and  local 
governments  prior  to  adopting  a  final 
rule. 

Unfunded  Mandates 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C. 
1531  through  1538).  which  the 
President  signed  into  law  on  March  22, 
1995,  the  Department  has  assessed  the 
effects  of  this  interim  final  rule  on  State, 
local,  and  tribal  governments  and  the 
private  sector.  This  rule  does  not 
compel  the  expenditure  of  $100  million 
or  more  by  any  State,  local,  or  tribal 
governments  or  anyone  in  the  private 
sector.  Therefore,  a  statement  under 
section  202  of  the  act  is  not  required. 

Proper  Consideration  of  Small  Entities 

This  interim  final  rule  has  been 
considered  in  light  of  Executive  Order 
13272  regarding  proper  consideration  of 
small  entities  and  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  which  amended  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  An  initial  assessment  on  small 
entities"  flexibility  has  been  prepared  as 
part  of  the  cost-benefit  analysis  and  it 
has  been  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  defined  by  SBREFA.  This 
interim  final  rule  imposes  no  additional 
requirements  on  the  affected  public.  The 
principal  small  businesses  expected  to 
be  impacted  are  consultant  foresters 
who  may  assist  State  forestry  agencies 
in  different  phases  of  FLEP  delivery, 
including  technical,  educational,  and 
cost-share  elements  for  which  they  will 
be  fully  compensated.  The  minimum 
requirements  on  small  entities  imposed 
by  this  interim  final  rule  are  necessary 
to  protect  the  public  interest,  are  not 
administratively  burdensome  or  costly 
to  meet,  and  are  well  within  the 
capability  of  small  entities  to  perform. 

List  of  Subjects  in  36  CFR  Fart  230 

Forest  and  forest  products.  Grant 
programs-natural  resources. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

■  Therefore,  for  the  reasons  set  forth  in 
the  preamble,  part  230  of  Title  36  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  a  new  subpart  C  as  follows: 


PART  230— STATE  AND  PRIVATE 
FORESTRY  ASSISTANCE 

■  1 .  The  authority  citation  is  revised  to 
read  as  follows: 

Authority:  16  U.S.C.  2101  et  seq. 

■  2.  Amend  Part  230  by  adding  a  new 
subpart  C  to  read  as  follows: 

Subpart  C — Forest  Land  Enhancement 
Program 

Sec. 

230.30  Purpose  and  scope. 

2.30.31  Definitions. 

230.32  National  program  administration. 

230.33  Responsible  official  program 
administration. 

230.34  Stale  program  administration. 

230.35  FLEP  elements. 

230..36    Stale  priority  plan — purpose  and 
scope. 

230.37  Slate  priority  plan — educational 
a.ssistance  component. 

230.38  Slate  priority  plan — tec:hnical 
assistance. 

230.39  State  priority  plan — financial 
assistance  component. 

230.40  Eligible  practices  for  co.st-share 
assistance. 

230.41  Eligibility  requirements  for  cost- 
share  assistance. 

230.42  Cosl-share  assistance — application 
and  payment  procedures. 

230.43  C'ost-share  assistance — prohibited 
prac:tices. 

23t).44    Cost-share  assislant:e — reporting 
requirement. 

230.45  Recapture  of  cost-share  assistance. 

230.46  Information  collection  requirements. 

§  230.30    Purpose  and  scope. 

(a)  The  regulations  in  this  subpart 
govern  the  operation  of  the  Forest  Land 
Enhancement  Program  (hereafter,  FLEP) 
as  provided  in  Section  4  of  the 
Cooperative  Forestry  Assistance  Act  (16 
U.S.C.  2101  et  seq.).  as  amended  by  title 
VIII  of  the  Farm  Security  and  Rural 
Investment  Act  of  2002  (Pub.  L.  107- 
171).  The  purpose  of  FLEP  is  to  provide 
a  coordinated  and  cooperative  Federal, 
State,  and  local  sustainable  forestry 
program  for  the  establishment, 
management,  maintenance, 
enhancement,  and  restoration  of  forests 
on  nonindustrial  private  forest  land. 

(b)  The  educational  assistance, 
resource  management  expertise,  and 
financial  assistance  provided  under 
FLEP  shall  complement  any  existing 
Federal  or  State  programs  or  programs 
offered  through  institutions  of  higher 
learning  providing  assistance  to 
nonindustrial  private  forest  landowners. 
FLEP  promotes  improved  coordination 
and  cooperation  among  Federal.  State, 
and  local  programs  regarding  the 
establishment,  maintenance, 
enhancement,  and  restoration  of 
nonindustrial  private  forestlands. 


(c)  Participation  in  FLEP  is  voluntary 
on  the  part  of  both  the  State  and  the 
nonindustrial  forest  landowner.  To 
participate,  each  State  must  have 
nonindustrial  private  forest  lands,  a 
State  Forester  or  equivalent,  and  a  State 
Forest  Stewardship  Coordinating 
Committee. 

S  230.31    Definitions. 

The  terms  used  in  this  subpart  are 
defined  as  follows: 

Capital  investment  or  improvement. 
Durable  equipment  or  assets  capable  of 
being  amortized  or  depreciated  over  a 
period  of  3  or  more  years,  not  including 
activities  or  practices  carried  out  as  part 
of  the  Forest  Land  Enhancement 
Program  (FLEP)  cost-share  element. 

Catastrophic  natural  event. 
Destructive  natural  event,  which 
includes,  but  is  not  limited  to.  wildfires, 
insect  infestations,  disease  outbreaks, 
droughts,  floods,  windstorms,  freezing, 
ice  storms,  hail,  sleet,  mudslides, 
landslides,  earthquakes,  avalanches, 
tornadoes,  volcanoes,  hurricanes,  or 
tsunamis. 

Chief  The  Chief  of  the  Forest  Service. 
United  States  Department  of 
Agriculture. 

Committee.  The  State  Forest 
Stewardship  Coordinating  Committee. 

Concurrence.  Review,  verification,  ^ 

and  confirmation  by  the  Responsible 
Official  that  the  State  priority  plan 
contains  all  of  the  key  elements  required 
by  law  and  the  rules  of  this  subpart. 

Cost-share.  A  program  payment,  on  a 
reimbursable  basis,  at  a  maximum  of  75 
percent  of  the  cost  incurred  by  a 
landowner  for  implementation  of  a 
State-approved  activity  or  practice 
authorized  under  FLEP. 

Financial  assistance.  Funds  disbursed 
as  an  award  by  the  Federal  Government 
to  an  eligible  party  from  the  FLEP 
annual  apportionment,  in  the  form  of 
money,  including  grants,  agreements, 
contracts,  and  other  arrangements. 

Fiscal  year.  The  accounting  period, 
used  by  the  United  States  Government, 
from  October  1  through  September  30. 

Landowner.  An  individual,  group, 
association,  corporation.  Indian  Tribe, 
or  other  legal  private  entity  owning 
nonindustrial  private  forest  land  or  a 
person  who  receives  concurrence  from 
the  landowner  for  practice 
implementation  and  who  holds  a  lease   , 
on  the  land  for  a  minimum  of  10  years. 
Corporations  whose  stocks  are  publicly 
traded  or  owners  principally  engaged  in 
the  primary  processing  of  raw  wood 
products  are  excluded. 

Management  plan.  A  written  plan 
prepared  by  a  service  representative  and 
approved  by  a  State  Forester. 


Nonindustrial  private  forest  land. 
Rural  lands  with  existing  tree  cover,  or 
which  are  suitable  for  growing  trees, 
that  are  owned  by  any  landowner  as 
defined  in  this  section.  . 

Practice.  A  prescribed,  natural 
resource  management  activity  that  is 
consistent  with  a  practice  plan  and 
implemented  through  FLEP  to  enhance 
the  multiple  resource  values  and 
benefits  and  that  results  in  improved 
conditions  on  nonindustrial  private 
forest  land.  A  practice  may  consist  of 
multiple  components. 

Practice  plan.  A  plan  prepared  by  a 
service  representative  and  approved  by 
the  State  Forester  that  documents  the 
specific  practices  that  are  to  occur  as  a 
result  of  a  landowner  application  for 
cost-share.  A  practice  plan  may  be  a 
stand-alone  document  or  it  may  be  a 
part  of  a  management  plan. 

Responsible  official.  USDA  Forest 
Service  Regional  Forester.  Area  Director 
or  Institute  Director  charged  with  the 
administration  of  FLEP. 

Service  representative.  Any  person 
who  is  recognized  by  a  State  Forester  as 
having  the  knowledge  and  skills  to 
develop  management  plans, 
understanding  of  the  economic  and 
environmental  interrelationships  of 
forestry  and/or  agroforestry  resources, 
and  the  ability  to  identify  appropriate 
activities  to  manage,  protect,  or  enhance 
such  resources.  The  State  Forester 
designates  service  representatives  as  the 
line  officers  to  perform  specified  FLEP 
elements. 

State.  Includes  each  of  the  States  in 
the  United  States,  and  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  of  the  United  States, 
Guam,  American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

State  Forester.  The  director  or  other 
head  of  a  State  forestry  agency  or 
equivalent  State  official. 

State  priority  plan.  The  document 
required  from  a  State  to  participate  in 
FLEP.  A  State  Forester  jointly  prepares 
this  plan  with  the  State  Forest 
Stewardship  Coordinating  Committee  to 
facilitate  long-term  sustainability  of 
nonindustrial  private  forest  lands 
within  the  State. 

§230.32    National  program  administration. 

(a)  The  Chief  shall  develop  and 
implement  FLEP  in  partnership  with 
State  forestry  agencies  and  in 
consultation  with  other  Federal.  State, 
and  local  natural  resource  management 
agencies,  institutions  of  higher  learning, 
and  a  broad  range  of  private  sector 
interests. 

(b)  In  collaboration  with  State 
Foresters,  the  Chief  of  the  Forest  Service 


and  Responsible  Officials  shall  oversee 
developing  and  implementing  FLEP 
policy  and  procedure,  including  the 
monitoring  of  program  results  over  the 
life  of  FLEP  to  ensure  that 
environmental,  economic,  and  social 
values  and  public  benefits  are  derived 
from  the  program. 

(c)  The  Chief  shall  annually  distribute 
such  funds  as  may  be  available  for  FLEP 
to  the  Responsible  Official(s)  for  each  of 
the  three  geographic  funding  areas 
based  on  the  criteria  set  out  in  the 
Forest  Service  Manual  Chapter  3310. 

(d)  In  developing  allocation  factors  for 
making  FLEP  distributions  under  this 
subpart, 

(1)  The  Chief  shall  consuU  with  the 
State  Foresters  through  their  Forest 
Resource  Management  Committee,  a 
standing  committee  of  the  National 
Association  of  State  Foresters,  or  its 
successor. 

(2)  Allocation  factors  shall  be  based 
on  National  data  sources  that  address 
the  current  status  of  forest  lands  of  each 
State  or  Territory  participating  in  FLEP. 
Data  must  be  measurable,  inclusive  of 
all  States,  objective,  and  reliable.  The 
data  will  address  those  factors  described 
in  the  Cooperative  Forestry  Assistance 
Act  (16  U.S.C.  2103(i),  Distribution  of 
Cost-Share  Funds). 

(e)  National  priorities  for  FLEP  shall 
reflect  the  Department  and  Forest 
Service  priorities  for  nonindustrial 
private  forest  land  as  provided  in  the 
Forest  Service  Manual  Chapter  3310. 

(f)  The  Responsible  OfficiaUs)  in  each 
of  the  three  geographic  funding  areas 
shall  coordinate  with  their  respective 
State  Foresters  to  determine  the  final 
allocation  to  each  State  based  on  the 
following: 

(1)  National  priorities; 

(2)  National  allocation  factors; 

(3)  Regional  and  State-wide  priorities; 

(4)  Ability  of  the  State  to  deliver 
FLEP;  and 

(5)  Direction  in  the  Forest  Service 
Manual  Chapter  3310. 

(g)  FLEP  financial  assistance  may  be 
disbiu^ed  to  a  third  party  that  will  assist 
in  program  delivery.  The  Forest  Service 
may  disburse  funds  directly  to  a  third 
party,  which  may  include,  but  is  not 
limited  to.  Federal.  State,  or  local 
agencies,  and  landowner,  nonprofit,  or 
private  organizations,  with  written 
approval  by  the  State  Forester. 

(h)  Exce)pt  as  provided  at  §  230.34(d), 
no  financial  assistance  shall  be  provided 
by  the  Forest  Service  to  a  State  Forester 
or  any  third  party,  until  the  Responsible 
Official  has  concurred  with  the  State's 
priority  plan. 

\i)  The  Chief  has  final  authority  to 
resolve  all  issues  that  may  arise  in  the 
administration  of  FLEP. 


(j)  The  Forest  Service  shall  provide 
National  and  regional  administrative 
and  financial  support  and  oversight 
through  distribution  of  available  FLEP 
funds  to  State  Foresters  and  througli 
monitoring,  review,  and  evaluation  of 
FLEP  activities  and  accomplishments. 

(k)  FLEP  funds  may  not  be  used  by 
States  for  capital  investments  or  capital 
improvements  unless  specifically 
authorized  in  a  funding  document  and 
must  be  limited  to  $5,000.  The 
limitation  on  capital  improvements 
excludes  practices  and  activities  cost- 
shared  with  landowners  through  FLEP. 

(1)  Funds  may  not  be  authorized  in  the 
financial  assistance  document  or  used 
for  the  purchase  of  land,  any  interest  in 
land,  or  any  interest  in  an  endowment. 

(m)  By  September  30.  2006.  the  Chief 
must  submit  a  cumulative  report  to  the 
Secretarj'  of  Agriculture  summarizing 
all  the  activities  and  practices  funded 
under  FLEP  as  of  that  date. 

§  230.33    Responsible  Official  program 
administration. 

(a)  The  Responsible  Official  shall 
review  and  provide  concurrence  with 
State  priority  plans,  including  any 
revisions  of  such  plans. 

-(b)  The  Responsible  Official  shall 
provide  oversight  for  all  aspects  of 
FLEP,  including  program  reviews  and 
shall  ensure  that  the  Forest  Service  is 
represented  on  each  State  Forest 
Stewardship  Coordinating  Committee. 

(c)  The  Responsible  Official  shall 
disburse  funds  to  the  State  Forester  or     ^ 
their  designated  third  parties  in  a  timely 
manner. 

(d)  The  Responsible  Official  shall 
determine  the  final  funds  distribution  to 
States. 

(e)  The  funds  will  be  distributed  to 
individual  States  based  on  criteria  in 
§230.32(0. 

(f)  Policy  in  the  Forest  Service  Manual 
Chapter  3310  will  provide  additional 
direction  for  funding  distribution. 

(g)  The  Responsible  Official  must 
submit  an  annual  report  to  the  Chief 
summarizing  all  activities  and  practices 
funded  through  FLEP  for  the  previous 
fiscal  year. 

(h)  By  September  1,  2006,  the 
Responsible  Official  must  submit  a 
cumulative  report  to  the  Chief 
summarizing  all  activities  and  practices 
funded  through  FLEP  as  of  June  1,  2006, 
along  with  copies  of  the  reports 
submitted  from  the  participating  States. 

§  230.34    State  program  administration. 

(a)  In  States  electing  to  participate  in 
FLEP,  the  State  Forester  and  the  State 
Forest  Stewardship  Coordinating 
Committee,  established  pursuant  to 
section  19(b)  of  the  Cooperative  Forestry 
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A.ssistance  Act,  as  amended  (16  U.S.C. 
2101.  et  seq),  shall  jointly  develop  a 
State  priority  plan.  The  plan  must  be 
submitted  to  the  appropriate 
Responsible  Official  for  review  and 
concurrence. 

(b)  The  State  Forester  shall  develop, 
implement  and  administer  FLEP 
consistent  with  the  State  priority  plan. 
The  State  Forester  must  ensure  that  all 
activities  are  carried  out  properly  and 
that  all  cost-shared  practices  meet  the 
appropriate  standards  and 
specifications. 

(c)  No  match  of  funds  is  required  from 
the  State  for  participation  in  FLEP. 

(d)  In  order  to  facilitate  development 
of  FLEP  any  State  may  request  up  to 
$50,000  of  the  first-year  allocation  in 
advance  of  Forest  Service  concurrence 
with  a  State  priority  plan. 

(e)  Each  State  participating  in  FLEP 
shall  submit  an  annual  report  to  the 
respective  Responsible  Official, 
reporting  all  activities  and  practices 
funded  through  FLEP  for  the  previous 
fiscal  year.  The  report  shall  contain  data 
on  accomplishments  by  educational 
assistance,  technical  assistance,  and 
cost-share  assistance  based  on  State 
objectives  and  measurable  outcomes 
included  in  State  priority  plans. 

(f)  By  luly  15.  2006,  thie  State  Forester 
of  each  State  participating  in  FLEP  must 
submit  to  the  respective  Responsible 
Official  a  summary  report  of  all  State 
activities  and  practices  funded  through 
FLEP  as  of  lune  1,2006. 

§230.35    FLEP  elements. 

(a)  States  may  use  FLEP  funds  to 
assist  landowners  in  managing  their 
nonindustrial  private  forest  lands  and 
related  resources  through  the  following 
elements: 

(1)  Development  and  implementation 
of  educational  programs; 

(2)  Resource  management  expertise 
and  technical  assistance:  and 

(3)  Financial  assistance  through  cost- 
share  programs. 

(b)  All  participating  States  may  use  a 
portion  of  allocated  funds  for  FLEP 
administration  costs. 

(c)  States  do  not  have  to  participate  in 
all  FLEP  elements. 

§  230.36    State  priority  plan — purpose  and 
scope. 

(a)  The  State  priority  plan  shall  be 
used  to  guide  FLEP  implementation  in 
each  participating  State  through  Hscal 
year  2007  and  can  be  revised  as  needed. 

(b)  The  State  priority  plan  must 
describe  the  various  roles  and 
responsibilities  of  the  State  Forester. 
State  Forest  Stewardship  Coordinating 
Committee,  and  other  agencies  and 
organizations  in  FLEP  planning. 


delivery,  and  accountability  to  the 
program  objectives. 

(c)  The  State  priority  plan  must 
contain  the  following: 

(1)  Data  from  standard  forest 
inventory  and  analysis  reports  on  the 
forest  resources  found  within  the  State; 

(2)  A  description  of  concerns,  issues, 
problems  and  threats  related  to  resource 
management  for  all  nonindustrial 
private  forest  and  agroforestry  resources; 

(3)  Identification  of  the  desired 
objectives  and  environmental, 
economic,  and  social  values  and  public 
beneflts  to  be  derived  from  FLEP; 

(4)  An  explanation  "of  how  FLEP  funds 
are  to  be  used  to  complement  efforts  of 
sustainable  forestry  management 
already  in  place  within  the  State; 

(5)  A  rationale  for,  and  a  proposed 
distribution  of.  funds  for  the  FLEP 
elements  listed  at  section  230.35  that 
the  State  plans  to  implement;  and 

(6)  A  description  of  the  public 
participation  process  used  in  the 
development  of  the  plan,  including 
outreach  efforts  to  landowners  with 
limited  resources. 

(d)  If  an  existing  State  Forest 
Stewardship  plan,  as  described  at 
section  19{b){3)  of  the  Cooperative 
Forestry  Assistance  Act  (16  U.S.C.  2101. 
et  seq.),  adequately  addresses  some  or 
all  of  the  required  information,  it  may 
be  incorporated  into  the  State  priority 
plan  by  reference. 

(c)  The  State  priority  plan  must  also 
outline  the  State  FLEP  priorities, 
policies,  and  procedures  that  will  be 
implemented  to  encourage  landowners 
to  practice  sustainable  management  and 
to  actively  conserve  and  enhance  their 
forest  resources. 

(f)  Each  FLEP  element  described  in 
the  State  priority  plan  must  clearly  state 
objectives  and  measurable  outcomes  to 
be  achieved. 

(g)  All  activities  performed  using 
FLEP  funds  must  be  consistent  with  the 
purpose  of  the  program. 

§230.37    State  priority  plan — educational 
assistance. 

(a)  Educational  assistance  includes 
development  and  delivery  of: 

(1)  Activities; 
'     (2)  Events; 

(3)  Programs;   • 

(4)  Curriculum; 

(5)  Written  materials;  .  . 
^  (6)  Workshops; 

^  (7)  Training  sessions; 

(8)  Web  site  construction  and 
maintenance;  or 

(9)  Similar  activities  designed  to  bring 
landowners  to  an  informed  decision 
point  and  accelerate  adoption  of 
sustainable  forest  practices  in  a  State. 

(b)  If  a  State  determines  that  all  or 
some  of  its  funds  will  be  used  for 


education,  the  State  priority  plan  must 
describe  the  types  of  activities  that  will 
be  covered,  participating  entities, 
expected  outcomes,  and  method(s)  that 
will  be  used  for  documenting  and 
evaluating  accomplishments. 

§  230.38    State  priority  plan — tectinical 
assistance. 

(a)  Technical  assistance  includes,  but 
is  not  limited  to: 

(1)  Agreements  with  other  agencies, 
institutions  of  higher  education,  natural 
resource  consultants,  or  private 
organizations  to  augment  or 
complement  existing  services  of  a  State 
Forestry  agency; 

(2)  Grants,  agreements,  contracts  or 
other  arrangements  to  provide  services 
to  landowners  not  offered  by  a  State; 

(3)  Support  of  existing  technical 
assistance  delivery  by  State  forestry 
agencies  or  development  of  such 
technical  assistance; 

(4)  The  development  or  application  of 
new  tools  or  technology  for  servicing 
landowners;  or 

(5)  Similar  undertakings. 

(b)  If  a  State  determines  that  all  or 
some  of  its  funds  will  be  used  for 
technical  assistance,  the  State  priority 
plan  shall  describe: 

(1)  Who  will  provide  the  assistance: 

(2)  Outreach  efforts  directed  at 
specific  groups  or  categories  of 
landowners; 

(3)  Expected  long-  and  short-term 
outcomes;  and 

(4)  Method(s)  for  documenting 
accomplishments. 

§230.39    State  priority  plan— financial 
assistance. 

(a)  Cost-share  financial  assistance 
includes  a  wide  range  of  activities  and 
practices  developed  by  a  State  Forester, 
in  cooperation  with  the  State  Forest 
Stewardship  Coordinating  Committee. 

(b)  A  State  does  not  have  to  adopt  a 
separate  FLEP  cost-share  program  if  a 
State  cost-share  program  already  exists 
that  meets  the  objectives  of  FLEP. 
However.  FLEP  funds  must  be 
accounted  for  in  accordance  with 
Federal  financial  accounting  standards. 
If  an  existing  cost-share  program  is 
used,  a  copy  of  the  guidelines  for  that 
program  must  be  referenced  and 
attached  to  the  State  priority  plan. 

(c)  If  a  State  determines  that  all  or 
some  of  its  funds  will  be  placed  into  a 
cost-share  program,  the  State  priority 
plan  must  identify  and  describe  how  the 
cost-share  funds  will  be  made  available 
to  landowners  participating  in  FLEP  and 
expected  outcomes  and  method(s)  for 
documenting  and  evaluating 
accomplishments. 
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(d)  The  cost-share  section  of  the  State 
priority  plan  must  include  all  of  the 
foUouring  information: 

(1)  Describe  any  land  ownership  or 
annual  acreage  eligibility  limitation 
under  FLEP  that  is  more  restrictive  than 
that  established  by  the  authorizing 
statute; 

(2)  Describe  any  limitations  for  cost- 
share  of  management  plans; 

(3)  Define  what  constitutes  a 
management  plan  if  a  State  chooses  to 
adopt  more  restrictive  requirements 
than  those  established  in  this  subpart; 
and 

(4)  Identify  aggregate  payment 
limitations  to  any  one  landowner 
receiving  cost-share  funds  through 
FLEP. 

(e)  The  State  priority  plan  must  also 
describe  how  hinds  identified  for  cost- 
share  with  landowners  will  be 
distributed  and  how  cost-share  rates  are 
determined  and  established  for  each 
practice. 

(f)  The  State  priority  plan  must 
describe  the  application  and  payment 
process  for  landowners  interested  in 
participating  in  and  receiving  cost-share 
through  FLEP  (§  230.42). 

(g)  The  State  priority  plan  must  also 
address  the  following  steps  related  to 
financial  assistance: 

(1)  Application  procediu«; 

(2)  Approval  process; 

(3)  Performance  period; 

(4)  Cancellation  of  approvals; 

(5)  Certification  of  performance; 

(6)  Payment; 

(7)  Maintenance  and  compliance; 

(8)  Procediu-e  for  recaptiu-e  of  funds 
for  non-compliance;  and 

(9)  Appeals  procediures. 

§  230.40    Eligible  practices  for  cost-share 
assistance. 

(a)  The  State  priority  plan  must 
document  and  describe  which  of  the 
following  eleven  categories  will  be 
made  available  to  landowners  for  cost- 
share  funding: 

(1)  Management  Plan  Development — 
Development  or  revision  of  a 
management  plan  that  must  meet  the 
minimum  standards  of  a  Forest 
Stewardship  Plan  (16  U.S.C.  2103a{f)(i)). 
The  plan  applies  to  those  portions  of  the 
landowner's  property  on  which  any 
practice  or  activity  funded  under  FLEP 
shall  be  carried  out.  as  well  as  any 
property  of  the  owner  that  may  be 
affected  by  the  activity  or  practice. 
Management  plans  are  not  subject  to 
any  acreage  limits,  and  therefore  cost- 
sharing  such  a  plan  under  FLEP  is 
exempt  from  the  1.000-acre  (or  5,000- 
acre)  limit  unless  restricted  as  described 
in  the  State  priority  plan. 

(2)  Afforestation  and  Reforestation — 
Site  preparation,  planting,  seeding,  or 


other  practices  to  encourage  natiual 
regeneration  or  to  ensiu^  forest 
establishment  and  carbon  sequestration. 

(3)  Forest  Stand  Improvement — 
Practices  to  enhance  growth  and  quality 
of  wood  fiber,  special  forest  products, 
and  carbon  sequestration. 

(4)  Agroforestry  Implementation — 
Establishment,  maintenance,  and 
renovation  of  windbreaks,  riparian 
forest  buffers,  silvopastive,  dley 
cropping,  or  other  agroforestry  practices, 
including  purposes  for  energy 
conservation  and  carbon  sequestration 
in  conjimction  with  agriculture,  forest, 
and  other  land  uses. 

(5)  Water  Quality  Improvement  and 
Watershed  Protection — Establishment, 
maintenance,  renovation,  and 
restoration  practices,  including  any 
necessary  design  and  engineering  to 
improve  and  protect  water  quahty. 
riparian  areas,  and  forest  wetlands  and 
watersheds. 

(6)  Fish  and  Wildlife  Habitat 
Improvemen  t — Establishment . 
maintenance,  and  restoration  practices . 
to  create,  protect,  or  improve  fish  and 
wildlife  habitat,  including  any 
necessary  design  and  engineering. 

(7)  Forest  Health  and  Protection — 
Establishment  of  practices  primarily  to 
detect,  monitor,  assess,  protect, 
improve,  or  restore  forest  health, 
including  detection  and  control  of 
insects,  diseases,  and  animal  damage  to 
established  stands. 

(8)  Invasive  Species  Control — 
Establishment,  maintenance  and 
restoration  practices  primarily  to  detect, 
monitor,  eradicate,  or  control  the  spread 
of  invasive  species. 

(9)  Wildfire  and  Catastrophic  Risk 
Reduction — Establishment  of  practices 
primarily  to  reduce  the  risk  ftwm 
wildfire  and  other  catastrophic  natural 
events. 

(10)  Wildfire  and  Catastrophic  Event 
Rehabilitation — Establishment  of 
practices  primarily  to  restore  and 
rehabilitate  forests  following  wildfire 
and  other  catastrophic  natural  events. 

(11)  Special  Practices — Estabhshment, 
maintenance,  and  restoration  practices 
addressing  other  conservation  concerns 
on  nonindustried  private  forest  lands  as 
proposed  by  the  State  Forester  and  the 
Committee,  which  must  have 
concurrence  by  the  responsible  official. 

(b)  A  practice  may  consist  of  one  or 
more  components. 

§  230.41     Eligibility  requirements  for  cost- 
share  assistance. 

(a)  All  landowners  of  nonindustrial 
private  forest  land  as  defined  in  §230.31 
of  this  subpart,  including  those  who 
engage  in  primary  processing  of  raw 
wood  products  on  a  part-time  or 


intermittent  basis  and  who  otherwise 
meet  the  requirements  of  this  section, 
are  eligible  to  apply  for  and  receive 
assistance  under  FLEP  without  regard  to 
race,  color,  religion,  national  origin,  age, 
sex,  disability,  political  affiliation, 
sexual  orientation,  or  marital  or  family 
status. 

(b)  A  landowner  is  eligible  to  receive 
funds  under  the  cost-share  element  of 
FLEP  for  treatment  of  not  more  than  a 
total  of  1 .000  acres  of  land  aimually, 
except  where  a  State  Forester,  with  the 
ccHicurrence  of  a  responsible  official, 
determines  that  significant  public 
benefits  would  accrue  from  approval  of 
a  landowner's  treating  up  to  5.000  acres 
annually.  In  making  a  determination  of 
significant  public  benefits,  the  State 
Forester  and  the  responsible  official 
shall  consider,  at  a  minimum,  whether 
landowners  who  treat  more  than  1 .000 
acres  annually  can  achieve  cost-eff^ective 
resource  management  objectives 
without  unduly  excluding  FLEP 
participation  of  other  eligible 
landowners. 

(c)  In  order  to  meet  the  follovdng 
minimum  requirements  to  be  eligible  to 
receive  cost-share  through  FLEP  for  all   *" 
practices  except  development  of  a 
management  plan,  a  landowner  must: 

(1)  Own  the  minimiun  acreage  as 
established  in  the  State  priority  plan; 
however,  in  no  case  shall  the  minimum 
acreage  requirement  be  higher  than  25 
acres; 

(2)  Agree  to  conduct  land  treatment(s) 
according  to  the  landowner's  practice 
plan  and  to  maintain  FLEP  practices  for 
a  minimum  of  10  years,  unless  the  State 
Forester  specifies  a  shorter  duration. 
The  10-year  lifespan  does  not  apply  to 
recurring  practices  such  as  prescribed 
burning,  light  disking  in  openings, 
herbicide  application,  and  other 
practices  that  are  identified  as  needed  in 
the  management  plan  and  practice  plan; 
and 

(3)  Have  a  management  plan 
submitted  to  the  State  Forester  in  which 
the  lands  are  located  that  meets  any 
requirements  established  by  the  State  in 
its  priority  plan.  Existing  landownner 
management  plans  such  as  Tree  Farni 
management  plans.  Forest  Stewardship 
management  plans,  or  similar  plans  may 
either  meet,  or  can  be  amended  to  meet 
this  requirement. 

(d)  A  leaseholder  who  has  a  long-term 
lease  on  the  land  to  be  treated  through 
FLEP  must  provide  a  copy  of  the  lease 
to  the  State  Forester  in  order  to  be 
eUgible  to  receive  cost-share  assistance. 

§  230.42    Cost-share  assistance  application 
and  payment  procedures. 

(a)  Landowner  applications  for  cost- 
share  payments  shall  not  be  approved 
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unless  cost-share  funds  are  available. 
The  obligation  of  funds  upon  approval 
of  an  application  constitutes  an 
agreement  by  the  State  and  the 
landowner  to  cost-share  a  completed 
practice  on  a  reimbursable  basis  when 
the  service  representative  verifies  that 
the  practice  has  been  implemented. 

(b)  Upon  receiving  an  application  for 
an  eligible  FLEP  practice  and  making  a 
determination  that  funds  are  available,  a 
service  representative  shall  prepare  a 
practice  plan  that  identifies  the  needed 
practices,  specifications,  and 
performance  period  for  the 
implementation  of  the  practicels)  to 
achieve  the  objectives  of  the  landowner. 
The  requirements  of  a  practice  plan  may 
be  contained  in  a  management  plan.  The 
practice  plan  is  the  basis  for 
determining  acceptable  performance 
upon  completion  of  the  practice. 

(c)  Upon  approval  of  a  FLEP 
application,  the  State  Forester  shall 
notify  the  landowner  in  writing.  Such 
notice  shall  state  that  the  landowner  can 
begin  implementing  the  approved 
practice(s)  and  that  funds  have  been 
obligated  for  reimbursement  of  a 
specified  amount  of  the  total  cost. 
Practice  costs  incurred  before  approval 
are  not  eligible  unless  authorized  by  the 
State  Forester.  The  notice  shall  also 
state  that  payment  shall  be  made  upon 
the  service  representative's  verification 
that  the  practice  has  been  implemented 
in  accordance  with  the  specifications  of 
the  practice  plan  and  activities 
described  in  the  management  plan. 

(d)  Any  landowner  who  carries  out 
practices  under  FLEP  shall  be 
responsible  ibr  obtaining  the  authorities, 
rights,  easements,  or  other  approvals 
necessary  to  the  performance  and 
maintenance  of  the  practices  in  keeping 
with  applicable  laws  and  regulations. 

(e)  To  be  eligible  for  cost-share 
reimbursement  payment,  a  landowner 
must  complete  each  practice  within  the 
performance  period  specified  in  the 
State  priority  plan,  not  to  exceed  24 
months.  However,  if  practice(s)  are  not 
completed  within  the  performance 
period  specified,  due  to  conditions 
beyond  the  landowner's  control,  the 
State  Forester  may  grant  an  extension 
for  a  time  period  specified  in  the  State 
priority  plan,  not  to  exceed  12  months. 

(f)  Upon  certification  by  the  service 
representative  that  a  practice  has  been 
completed  in  accordance  with  the 
practice  plan,  the  cost-share  payment 
shall  be  calculated  and  disbursed  to  the 
landowner.  Landowners  must  provide 
to  service  representatives  the  right  of 
access  to  the  landowner's  property  to 
inspect  practices  for  the  duration  of  the 
maintenance  period  for  the  practices. 


(g)  The  maximum  aggregate  amount  of 
cost-share  payment  under  FLEP  to  any 
one  landowner  shall  not  exceed 
$100,000  through  2007,  with  the 
following  exception  for  Alaska  Indian 
Tribes.  "The  Alaska  State  Forester,  in 
consultation  with  the  State  Forest 
Stewardship  Coordinating  Committee 
and  the  Responsible  Official,  shall 
establish  the  maximiun  aggregate 
payment  to  any  one  Alaska  Indian 
Tribe,  however,  the  1,000-  and  5,000- 
acre  limits  shall  apply. 

(h)  The  State  pnority  plan  shall  set 
the  levels  of  cost-share  assistance  to  be 
paid  to  landowners,  not  to  exceed  75 
percent  of  the  total  costs  incurred  by  a 
participating  landowner.  Non-Federal 
program  funds  and  other  donated 
assistance  may  be  used  to  supplement 
cost-share  through  FLEP;  however,  the 
total  of  all  funds  and  assistance  shall 
not  exceed  100  percent  of  the  total  cost 
of  practice  implementation,  and  the 
Federal  share  of  the  total  cost  shall  be 
reduced  by  any  gross  revenue  from  any 
material  sold  as  a  result  of  the  cost-share 
practice. 

(i)  States  may  use  the  cost-share  rate 
to  define  priority  practices  and  priority 
areas  by  reserving  the  maximiun  rate  of 
75  percent  of  the  total  costs  for  the 
practices  and  areas  having  the  highest 
priority. 

(j)  State  priorities  for  cost-share  shall 
reflect  the  national  priorities  as  listed  in 
the  Forest  Service  Manual  Chapter  3310. 

(k)  Other  priorities  may  be  developed 
by  the  State  Forester  in  consultation 
with  the  State  Forest  Stewardship 
Coordinating  Committee. 

(1)  A  landowner  may  receive  partial 
payment,  if  allowed  in  the  State  priority 
plan,  for  completed  components  on  the 
condition  that  the  landowner  agrees  to 
complete  the  remaining  components  of 
the  practice  within  the  performance 
period  specified  in  the  practice  plan. 

(m)  Where  performance  actually 
rendered  does  not  meet  the  minimum 
specifications  of  a  practice  due  to 
factors  beyond  the  landowner's  control, 
the  State  Forester  may  approve  cost- 
share  payments  under  one  of  the 
following  conditions: 

(1)  The  landowner  repeats  application 
of  practices  previously  implemented  or 
establishes  additional  eligible  practices 
imder  such  terms  and  conditions  as  the 
service  representative  may  require,  in 
which  case  the  State  Forester  may 
approve  cost-share  payments  for 
additional  or  repeated  practices  to  the 
extent  such  measures  are  needed  to 
meet  the  objectives  of  the  management 
plan:  or 

(2)  The  landowner  establishes,  to  the 
satisfoction  of  the  service  representative 
that: 


(i)  A  reasonable  effort  was  made  to 
meet  the  minimum  requirements;  and 

(ii)  The  practice,  as  performed, 
adequately  meets  the  objectives  of  the 
practice  plan. 

(n)  In  case  of  death  or  incompetence 
of  any  landowner,  the  State  Forester 
shall  approve  cost-share  payments  to 
the  successor  in  title  or  other  persons  or 
entities  in  control  of  the  landowner 
property  if  they  agree  to  maintain  the 
practices  for  the  duration  of  the  required 
maintenance  period. 

(0)  Any  landowner  who  may  be 
entitled  to  a  cost-share  payment  under 
this  subpart  may  assign  the  right 
thereto,  in  whole  or  in  part,  under  the 
following  terms: 

(1)  Payments  may  be  assigned  only  for 
performance  of  a  FLEP  practice; 

(2)  A  payment  that  is  made  to  a 
landowner  may  not  be  assigned  to  pay 
or  secure  any  preexisting  debt;  and 

(3)  Nothing  in  this  section  shall  be 
construed  to  authorize  suit  against  the 
United  States,  the  Department  of 
Agriculture,  the  Forest  Service,  any 
State  or  any  disbursing  agent  acting  on 
their  behalf,  if  payment  is  made  to  an 
assignor  rather  than  to  an  assignee  or  if 
payment  is  made  to  only  one  of  several 
assignees. 

(p)  No  financial  assistance  or  portion 
thereof  due  and  owing  to  any  landowner 
shall  be  subject  to  any  claim  arising 
under  State  or  other  law  by  any  creditor, 
except  for  claims  of  agencies  of  the 
United  States  Government. 

(q)  Prior  to  receiving  approval  to 
Implement  any  FLEP  practice  identified 
in  the  State  priority  plan,  except  for 
management  plan  development,  eligible 
landowners  shall  have  an  approved 
practice  plan  providing  appropriate 
technical  standards  concerning  the 
performance  of  the  requested 
practice(s).  A  service  representative 
shall  approve  the  plan.  In  reviewing  and 
approving  plans,  to  the  extent  deemed 
applicable  by  the  service  representative, 
existing  landowner  management  plans 
such  as  Tree  Farm  management  plans. 
Forest  Stewardship  management  plans, 
or  similar  plans  may  either  meet,  or  can 
be  amended  to  meet,  the  practice  plan 
requirements  under  FLEP. 

S  230.43    Cost-Share  atslstanc*— 
prohK>itMl  practices. 

(a)  Cost-share  payments  for  the 
following  are  prohibited: 

(1)  Costs  incurred  before  an 
application  for  cost-share  is  approved  in 
writing,  except: 

(i)  As  pre-approved  by  the  State 
Forester,  or 

(ii)  The  materials  and  items  that  may 
be  purchased  before  approval  of  the 
practice  as  described  in  the  State 
priority  plan; 


(2)  Repeated  practices  on  the  same 
site  within  the  required  maintenance 
period  which  have  been  implemented 
under  any  other  Federal,  State,  or  local 
government  programs,  or  private  sector 
programs,  except  where  such  practices 
are  repeated  due  to  a  feilure  of  a  prior 
practice  without  fault  of  the  landowner 
or  recurring  practices  as  noted  in  this 
subpart; 

(3)  Capital  investments  or  capital 
improvements  not  related  to  FLEP 
practices,  purchase  of  land  or  any 
interest  in  land,  or  any  interest  in  an 
endowment  as.  provided  in  section 
230.32(k)  and  (1); 

(4)  Practices  associated  with  the 
development  of  or  improvement  to 
landowner  nursery  operations; 

(5)  Practices  associated  with  the 
developmmt  of  or  improvement  to  nut 
and  fixiit  orchards  or  Christaias  tree 
plantings  or  maintenance;  or 

(6)  Any  practice  that  is  not  related  to 
the  long-term  sustainability  of 
nonindustrial  private  forest  lands  or 
agroforestry  activities. 

S  230.44    Cost-share  assistance— reporting 
requirement. 

(a)  FLEP  cost-share  accomplishments 
should  be  reported  using  the  following 
standard  categories  of  practices: 

(1)  FLEPl— Management  Plan 
Development; 

(2)  FLEP2— Afforestation  and 
Reforestation; 

(3)  FLEP3— Forest  Stand 
Improvement; 

(4)  FLEP4— Agroforestry 
Implementation; 

(5)  FLEP5— Water  Quality 
Improvement  and  Watershed  Protection; 

(6)  FLEP6— Fish  and  Wildlife  Habitat 
Improvement; 

(7)  FLEP7— Forest  Health  and 
Protection; 

(8)  FLEP8 — Invasive  Species  Control; 

(9)  FLEP9— Fire  and  Catastrophic  Risk 
Reduction; 

(10)  FLEPlO— Fire  and  Catastrophic 
Event  Rehabilitation;  and 

(11)  FLEPl  1— Special  Practices. 

(b)  All  reporting  must  include 
activities  and  accomplishments  for  each 
category  of  FLEP  practices. 

§230.45    Recapture  of  cost-share 
assistance. 

ta)  Payments  made  to  landowners 
may  be  recaptiu«d  imder  one  or  more  of 
the  following  circumstances: 

(1)  ff  any  landowner,  successor,  or 
assignee  uses  any  scheme  or  device  to 
unjustly  benefit  from  FLEP.  A  scheme  or 
device  includes,  but  is  not  limited  to, 
coercion,  fraud  or  misrepresentation, 
false  claims,  or  any  business 
dissolution,  reorganization,  revival,  or 


other  legal  mechanism  designed  for  or 
having  the  effect  of  evading  the 
requirements  of  FLEP.  Financial 
assistance  payments  shall  be  withheld 
or  a  refund  of  all  or  part  of  any  FLEP 
payments  otherwise  due  or  paid  to  that 
person  shall  be  secured. 

(2)  If  any  landowner  or  successor 
takes  any  action  or  fails  to  take  action, 
which  results  in  the  destnrction  or 
impairment  of  a  prescribed  practice  for 
the  duration  of  the  practice.  Cost-share 
payments  shall  be  withheld  or  a 
recapture  of  all  or  part  of  any  FLEP 
payments  othenvise  due  or  paid  shall  be 
secured,  based  on  the  extent  and  effect 
of  destruction  and  impairment. 

(3)  If  a  landovtrner  sells,  conveys,  or 
otherwise  loses  control  of  the  land, 
except  when  determined  by  a  State 
Forester  to  have  been  beyond  the 
landoMrner's  control,  upon  which  there 
is  a  continuing  obligation  to  maintain  a 
practice,  and  the  new  landowner  does 
not  agree  to  assume  the  responsibility 
for  maintaining  the  practice.  In  such 
cases  the  landowner  who  was  originaUy 
obligated  to  maintain  the  practice  shall 
be  liable  to  reimburse  the  State(s)  for  all 
cost-share  on  such  practices. 

(b)  Nothing  in  this  section  requiring 
the  withholding  or  refunding  of 
financial  assistance  payments  shall 
preclude  any  penalty  or  liability 
otherwise  imposed  by  law. 

(c)  Any  landowner,  successor,  or 
assignee  who  is  dissatisfied  with  any 
determination  made  under  FLEP  may 
request  reconsideration  by  the  State 
Forester  and,  if  the  matter  is  not 
resolved,  by  the  Responsible  Official. 
All  requests  for  reconsideration  shall  be 
in  vmting  and  shall  contain  factual 
information  explaining  the  basis  for  the 
request.  All  decisions  on 
reconsideration  must  be  issued  in 
writing. 

§230.46    Information  collection 
requirements. 

The  requirements  governing  the 
preparation  of  a  State  priority  plan, 
management  plan,  and  practice  plan, 
the  reporting  requirements,  and  the 
application  requirements  of  this  subpart 
constitute  information  requirements  as 
defined  by  the  Paperwork  Reduction 
Act  of  1995  and  have  been  assigned 
Office  of  Management  and  Budget 
(OMB)  control  number  0596-0168. 

Dated:  May  30,  2003.  . 

Mark  Rey.  « 

Undersecretary,  Natural  Resources  and 
Environment. 

(PR  Doc.  03-14259  Filed  6-6-03;  8.45  am) 

BILLING  CODE  3410-11-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 
RIN  2900-AL17 

Increase  In  Rates  Payable  Under  the 
Montgomary  Gl  Bill— Active  Duty  and 
Survivors'  and  Dependents' 
Educational  Assistance  Program 

agency:  Department  of  Veterans  Affairs, 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
regulations  governing  rates  of 
educational  assistance  payable  under 
the  Montgomery  GI  Bill — Active  Duty 
and  Survivors'  and  Dependents' 
Educational  Assistance  programs  to 
reflect  increases  required  by  statutory 
provisions.  These  include  increases  that 
were  effective  October  1,  2001,  and 
January  1,  2002,  in  both  programs.  For 
the  Montgomery  GI  Bill — Active  Duty 
program,  these  also  include  increases    , 
for  the  fiscal  years  beginning  October  1, 
2002,  and  October  1,  2003,  under 
statutory  provisions  setting  rates  that  for 
those  two  years  are  not  to  be  adjusted 
by  the  Consumer  Price  Index-W. 

DATES:  Effective  Date:  This  final  rule  is 
effective  June  9,  2003. 

Applicability  Dates:  The  changes  in 
rates  are  applied  to  conform  to  the 
respective  statutory  requirements.  For 
more  information  concerning  the  dates 
of  applicability,  see  the  SUPPLEMENTARY 
INFORMATION  section. 
FOR  FURTHER  INFORMATX>N  CONTACT: 
Lynn  M.  Cossette,  Education  Advisor, 
Education  Service,  Veterans  Benefit 
Administration,  (202)  273-7294. 
SUPPLEMENTARY  INFORMATION:  Under  the 
formula  mandated  by  38  U.S.C.  3015  (as 
in  effect  on  October  1,  2001)  for  Fiscal 
Year  2002,  the  rates  of  basic  educational 
assistance  under  the  Montgomery  GI 
Bill— Active  Duty  (MGIB)  payable  to 
students  pursuing  a  program  of 
education  full  time  were  increased 
effective  October  1,  2001,  by  3.4%, 
which  is  the  percentage  by  which  the 
total  of  the  monthly  Consumer  Price 
Index-W  (CPI-W)  for  July  1,  2000, 
through  June  30,  2001,  exceeds  the  total 
of  the  monthly  CPI-W  for  July  1 ,  1999, 
through  June  30,  2000. 

In  addition,  the  Veterans  Education 
and  Benefits  Expansion  Act  of  2001 
(Pub.  L.  107-103)  increased  the  monthly 
rate  of  MGIB  benefits  in  three  steps.  The 
effective  date  of  step  one  is  January  1. 
2002.  Step  two  is  effective  October  1. 
2002,  for  Fiscal  Year  2003  and  step 
three  ii  effective  October  1,  2003,  for 
Fiscal  Year  2004.  During  Fiscal  Years 
2003  and  2004,  the  MGIB  rates  are  not 
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adjusted  by  the  CPI-W,  since  this 
statute  removes  the  authority  to  adjust 
by  the  CPI-W  for  those  two  years.  CPI- 
W  adjustments  will  resiune  October  1 , 

2004,  with  the  beginning  of  Fiscal  Year 

2005.  We  are  changing  the  regulations 
governing  rates  payable  under  the  MGIB 
to  reflect  the  increase  effective  October 
1,  2001,  attributable  to  the  CPI-W  and 
the  step  increases  provided  for  in  Pub. 
L.  107-103. 

It  should  be  noted  that  these  MGIB 
increases  do  not  affect  all  educational 
assistance  payable  under  the  MGIB.  The 
increases  don't  apply  to  additional 
amounts  payable  by  the  Secretary  of 
Defense  to  individuals  with  skills  or  a 
specialty  in  which  there  is  a  critical 
shortage  of  personnel  (so-called 
"kickers").  They  don't  apply  to  amoimts 
payable  for  dependents.  Veterans  who 
previously  had  eligibility  imder  the 
Veterans'  Educational  Assistance 
program  (Vietnam  Era  GI  Bill)  receive 
monthly  payments  that  are  in  part  based 
upon  basic  educational  assistance  and 
in  part  based  upon  the  rates  payable 
under  the  Vietnam  Era  GI  Bill.  Only  that 
portion  attributable  to  basic  educational 
assistance  is  increased. 

38  U.S.C.  3015(a)  and  (b)  require  that 
the  Department  of  Veterans  A^airs  (VA) 
pay  part-time  students  at  appropriately 
reduced  rates.  Since  the  first  student 
became  eligible  for  assistance  under  the 
MGIB  in  1985,  VA  has  paid  three- 
quarter-time  students  and  one-half-time 
students  at  75%  and  50%  of  the  full- 
time  institutional  rate,  respectively. 
Students  piu^uing  a  program  of 
education  at  less  than  one-half  but  more 
than  one-quarter  time  have  had  their 
payments  limited  to  50%  or  less  of  the 
full-time  institutional  rate.  Similarly, 
students  pursuing  a  program  of 
education  at  one-quarter  time  or  less 
have  had  their  payments  limited  to  25% 
or  less  of  the  full-time  institutional  rate. 
Changes  are  made  consistent  with  the 
authority  and  formula  described  in  this 
paragraph. 

In  addition,  38  U.S.C.  3032(c)  requires 
that  monthly  rates  payable  to  veterans 
in  apprenticeship  or  other  on-the-job 
training  must  be  set  at  a  given 
percentage  of  the  full-time  rate.  Hence, 
we  are  changing  those  regulations  to 
reflect  increases  effective  October  1 , 
2001,  January  1,  2002,  October  1,  2002, 
and  October  1,  2003,  in  accordance  with 
the  increase  attributable  to  the  CPI-W 
and  the  applicable  provisions  of  Pub.  L. 
107-103. 

By  statute,  the  monthly  rates  of  basic 
educational  assistance  payable  under 
the  Survivors'  and  Dependents' 
Educational  Assistance  (DEA)  program 
must  be  adjusted  each  fiscal  year.  In 
accordance  with  the  statutory  formula. 


the  regulations  governing  rates  of 
educational  assistance  payable  under 
the  DEA  program  for  Fiscal  Year  2002 
(October  1,  2001,  through  September  30, 
2002)  are  changed  to  show  a  3.4% 
increase  in  these  rates.  The  3.4% 
increase  is  based  on  the  percentage  by 
which  the  total  of  the  monthly  CPI-W 
for  July  1,  2000,  through  June  30,  2001, 
exceeds  the  total  of  the  monthly  CPI-W 
for  July  1,  1999,  throudi  June  30,  2000. 

Pub.  L.  107-103  further  increased  the 
DEA  program  rates  for  the  months 
during  Fiscal  Year  2002  that  follow 
December  2001.  That  Act  provides  that 
beginning  on  January  1,  2002,  the  rates 
of  basic  educational  assistance  under 
the  DEA  program  must  be  increased 
beyond  the  increase  that  went  into  effect 
on  October  1,  2001.  Changes  are  made 
to  the  regulations  governing  rates 
payable  under  the  DEA  program  to 
reflect  both  rate  increases. 

Nonsubstantive  changes  also  are  made 
for  the  purpose  of  clarity. 

The  changes  set  forth  in  this  final  rule 
are  effective  bom  the  date  of 
publication,  but  the  changes  in  the  rates 
are  applied  in  accordance  with  the 
applicable  statutory  provisions' 
discussed  above. 

Administrative  Procedure  Act 

Substantive  changes  made  by  this 
final  rule  merely  reflect  statutory 
requirements  and  adjustments  made 
based  on  previously  established 
formulas.  Accordingly,  there  is  a  basis 
for  dispensing  with  prior  notice  and 
comment  and  delayed  effective  date 
provisions  of  5  U.S.C.  552  and  553. 

Executive  Order  12866 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Paperwork  Reduction  Act 

This  dociunent  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3521). 

Regulatory  Flexibility  Act 

The  initial  and  final  regulatory 
flexibility  analyses  requirements  of 
sections  603  and  604  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612,  are 
not  applicable  to  this  rule,  because  the 
agency  is  not  required  to  publish  a 
notice  of  proposed  rulemaking  for  this 
rule.  Even  so,  the  Secretary  of  Veterans 
Affairs  hereby  certifies  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial    - 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act.  This  final  rule  directly  affects  only 
individuals  and  does  not  directly  affect 


small  entities.  Therefore,  this  final  rule 
is  also  exempt  pursuant  to  5  U.S.C. 
605(b)  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  604.- 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532,  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  given  year. 
This  rule  will  have  no  consequential 
effect  on  State,  local  or  tribal 
governments. 

Catalog  of  Federal  Domestic  Assistance 
Program  Numbers 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs 
affected  by  this  final  rule  are  64.117  and 
64.124. 

List  of  Subjects  in  38  CFR  Part  21 

Administrative  practice  and 
procediu^.  Armed  Forces,  Civil  rights, 
Claims,  Colleges  and  universities. 
Conflict  of  interests.  Defense 
Department,  Education,  Employment, 
Grant  programs-education.  Grant 
programs-veterans.  Health  programs. 
Loan  programs-education.  Loan 
programs- veterans.  Manpower  training 
programs.  Reporting  and  recordkeeping 
requirements,  Schools,  Travel  and 
transportation  expenses,  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  March  7,  2003. 
Anthony  ).  Principi, 

Secretary  of  Veterans  Affairs. 

■  For  the  reasons  set  out  above,  38  CFR 
part  21  (subparts  C  and  K)  is  amended  as 
follows: 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

SubfMrt  C — Survivors'  and 
Dependents'  Educational  Assistance 
Under  38  U.S.C.  Chapter  35 

■  1 .  The  authority  citation  for  part  21,    ^ 
subpart  C,  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  512,  3500- 
3566.  unless  otherwise  noted. 

■  2.  In  §  21.3045,  paragraph  (h)  is  revised 
to  read  as  follows: 

121.3045    EntitlenMnt  Charge*. 

***** 

(h)  Entitlement  charge  for 
correspondence  courses.  The  charge 
against  entitlement  of  a  spouse  or 
surviving  spouse  for  pursuit  of  a  course 
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exclusively  by  correspondence  will  be  1 
month  for  each  of  the  following 
amoimts  paid  as  an  educational 
assistance  allowance: 

(1)  $588  paid  after  October  31,  2000, 
and  before  October  1,  2001; 

(2)  $608  paid  after  September  30, 
2001,  and  before  January  1,  2002;  and 

(3)  $670  paid  after  December  31,  2001. 


(Authority:  38  U.S.C  3534(b),  3564,  3686(a)). 

***** 

■  3.  Section  21.3131  is  amended  by: 

■  a.  Revising  paragraph  (a) 

■  b.  Redesignating  paragraphs  (b),  (c), 
and  (d)  as  paragraphs  (c),  (d),  and  (e), 
respectively. 

■  c.  Adding  a  new  paragraph  (b). 

^  The  revision  ana  admtion  read  as 
follows: 


Type  of  course 


Institutional: 

Full  time 

%time ..'"" 

'/fetime ■. 

Less  tt»n  '/fe  but  more  than  V*  time  ^  

V4  time  or  less^  

Cooperative  training  (othfer  than  tarni  cooperative)  (Full  time  only). 
Apprenticeship  or  on-the-job  (full  time  only)2: 

First  six  months  

Second  six  months 

Third  six  montfis 

Fourth  six  months  and  ttiereafter 

Farm  cooperative:  ^ 

Fulltime ..: 

%  time 

Vfetime "ZZ 

CorresporKJence  


§21.3131    Rale*— aducatkNiai  assistance 
allowanca— 38  U.S.C.  cttaplar  35. 

* 
(a)  Rates.  Except  as  provided  in 
§  21.3132,  educational  assistance 
allowance  is  payable  at  the  following 
rates  for  pursuit  of  education  or  training 
that  occiu^  after  September  30,  2001, 
and  before  January  1,  2002: 


Momhiy  rate 


$608.00 

456.00  '  ' 

304.00 

304.00 

152.00 

608.00 
443.00 
331.00 
219.00 

111.00  H 

491.00    " 

368.00 

246.00 

55  percent  of  the  established  charge  for  the 
number  of  lessons  completed  by  the  eitgi- 
bie  spouse  or  surviving  spouse  and  serv- 
iced by  the  school— AllowarKe  paid  quar- 
terfy3 


I  If  an  eligibte  pereon  under  38  U.S.C.  chapter  35  pursuing  independent  study  on  a  less  than  one-half-time  basis  completes  his  or  her  program 
2?Sfl^  designated  completion  time,  his  or  her  award  will  be  recomputed  to  pemiit  payment  of  hjition  and  fees  not  to  exceed  $304  00  or 
»1 52.00,  as  appropriate,  per  month,  if  the  maximum  allowance  is  not  Initially  authorized 
ASee  footeiote  5  of  §21 .4270(c)  for  measurement  of  full  time  and  §21 .31 32(c)  for  proportionate  reduction  in  award  for  completion  of  less  than 
120  tKXJrs  per  month. 

3  Established  charge  means  the  charge  for  the  course  or  courses  detennined  on  the  basis  of  the  lowest  extended  time  payment  plan  offered 
by  the  institution  and  approved  by  the  appropriate  State  approving  agency  or  fhe  actual  cost  to  the  eligible  spouse  or  surviving  spouse  (which- 
ever IS  less.  VA  considers  ttg^tinuity  of  an  erapllment  broken  when  there  are  more  than  6  months  between  the  servicing  of  the  lessons 


(Authority:  38  U.S.C.  3532(a),  3542(a),  (b)  Rates.  Except  as  provided  in 

3687(b)(2),  (d))  §21.3132,  educational  assistance 

allowance  is  payable  at  the  following 

Type  of  course 

Institutional: 

Full  time : 

%time  :. l.Z!!Z"I!Z""""""'!!!""""!""""I!!Z 

^Atime'- \ "1"."!."1.."."!...'."!!!" 

Less  than  ^/z  but  more  than  Va  time  ^  !Li!!!!."!!!!."!!!!™."! 

Va  time  or  less^  _ , Z. 

Cooperative  haining  (ottier  than  farm  cooperative)  (Full  time  only). 

Apprenticeship  or  on-tt»e-job  (full  time  only)  2: 

First  six  months  

Second  six  monttis ; \ 

Third  six  months I""".! 

Fourth  six  months  and  thereafter ^ 

Farm  cooperative: 

Full  time 

%  time -. « _ !!!!.!."!"." 

^/itime .C!!"."!.l.."!!.".™!.." 

Correspondence !.."".."."!.."!..".". 


rates  for  pursuit  of  education  or  training 
that  occius  after  December  31,  2001,  and 
before  October  1,  2002: 


Monthly  rate 


$670.00 

503.00 

335.00 

335.00 

167.50 


488.00 
365.00 
242.00 
122.00 


541.00 

406.00 

271.00  ^ 

55  percent  of  the  estaljlished  charge  for  the 
number  of  lessons  completed  by  the  eligi- 
ble spouse  or  surviving  spouse  and  serv- 
iced by  ttie  school— Allowance  paid  quar- 
terfy3 


I  If  aneliglble  person  under  38  U.S.C.  chapter  35  pursuing  independent  study  on  a  less  than  one-half-time  basis  completes  his  or  her  program 
2?2^«  designated  completoon  time,  his  or  her  awanj  will  be  recomputed  to  pennit  payment  of  hjition  and  fees  not  to  exceed  $335  00  or 
$167.50,  as  appropnate,  per  ntonth,  if  the  maximum  allowance  is  not  initially  authorized. 
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2  See  footnote  5  of  §21. 4270(c)  for  measurement  of  full  tirne  and  §21 .31 32(c)  for  proportionate  reduction  in  award  for  completion  of  less  than 
120  hours  per  month.  ,        „      j 

3  Established  charge  means  the  charge  for  the  course  or  courses  determined  on  ttie  basis  of  the  lowest  extended  time  payment  plan  otferea 
by  the  institution  and  approved  by  the  appropriate  State  approving  agency  or  the  actual  cost  to  the  eligible  spouse  or  sunnving  spouse,  which- 
ever is  less.  VA  considers  the  continuity  of  an  enrollment  broken  when  there  are  more  than  6  months  between  the  servicing  of  the  lessons. 


(Authority:  38  U.S.C.  3532(a).  3542(a), 
3687(b)(2).  (d)) 

•  •         *         •         * 

■  4.  In  §  21.3300,  paragraph  (c)  is  revised 
to  read  as  follows: 

121.3300    Spcciat  rMtorativ*  training. 

•  *        •        •        • 

(c)  Duration  of  special  restorative 
training.  VA  may  provide  special 
restorative  training  in  excess  of  45 
months  where  an  additional  period  of 
time  is  needed  to  complete  the  training. 
Entitlement,  including  any  authorized 
in  excess  of  45  months,  may  be 
expended  through  an  accelerated 


program  requiring  a  rate  of  pa)rment  for 
tuition  and  fees  in  excess  of — 

(1)  $190.00  a  month  for  the  period 
beginning  October  1,  2001,  and  ending 
December  31,  2001; 

(2)  $210.00  a  month  for  months  after 
December  31,2001. 

(Authority:  38  U.S.C.  3541(b).  3542) 

■  5.  Section  21.3333  is  amended  by: 

■  a.  Revising  paragraph  (a). 

■  b.  In  paragraph  (d)(1},  removing 
"Effective  November  1,  2000";  removing 
"$19.60"  and  adding,  in  its  place, 
"$20.28";  and  removing  "$588"  and 
adding,  in  its  place,  "$608.00  for  the 


period  October  1,  2001,  through 
December  31,  2001,  and  for  each  $22.33 
that  the  special  training  allowance 
exceeds  the  basic  monthly  rate  of 
$670.00  for  months  beginning  January  1, 
2002". 
The  revision  reads  as  follows: 

121.3333    RatM. 

(a)  Rates.  Special  training  allowance 
is  payable  at  die  following  monthly 
rates,  except  as  provided  in  paragraph 
(c)  of  this  section. 

(1)  For  special  restorative  training  that 
occurs  after  September  30,  2001,  and 
before  January  1,  2002. 


Course 

Monthly 
rate 

Accelerated  charges 

Soecial  restorative  trainina  

$608.00 

If  costs  for  tuition  and  fees  average  in  excess  of  $190.00  per  month, 

rate  may  be  increased  by  such  amount  in  excess  of  $190.00. 

(Authority:  38  U.S.C.  3542)                                   (2)  For  special  restorative  training  that 

occiirs  after  December  31,  2002: 

Course 

Monthly 
rate 

Accelerated  charges 

Soecial  restorative  trainina     

$670.00 

If  costs  for  tuition  and  fees  average  in  excess  of  $210.00  per  month, 

rate  may  be  increased  by  such  amount  in  excess  of  $210.00. 

(Authority:  38  U.S.C.  3542) 

•  •         *         •         * 

Subpart  K — All  Volunteer  Force 
Educational  Asaistance  Program 
(Montgomery  Gl  Bill— Active  Duty) 

■  6.  The  authority  citation  for  part  21 , 
subpart  K,  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  chs.  30,  36, 
unless  otherwise  noted. 

■  7.  Section  21.7136  is  amended  by: 

■  a.  Revising  paragraphs  (b)  and  (c)(1) 
through  (c)(5). 

■  b.  Adding  paragraphs  (c)(6)  through 
(c)(9). 

The  revisions  and  additions  read  as 
follows: 

1 21 .71 36    Rates  of  payment  of  iMSic 
•ducatiortai  assistance. 

•  •        •        *        • 

(b)  Rates.  (1)  Except  as  elsewhere 
provided  in  this  section  or  in  §  21.7139, 
the  monthly  rate  of  basic  educational 
assistance  payable  for  training  that  . 
occurs  after  September  30,  2001,  and 
before  January  1,  2002,  to  a  veteran 
whose  service  is  described  in  paragraph 


(a)  of  this  section  is  the  rate  stated  in  the 
following  table: 


Training 

Monthly 
rate 

Full  time 

$672.00 

%  time        ;'. 

504.00 

^/z  time  

336.00 

Less  than  ^/i  time  but  more 
V4  time                      

than 

336.00 

V4  time 

168.00 

(Authority:  38  U.S.C.  3015) 

(2)  Except  as  elsewhere  provided  in 
this  section  or  in  §  21.7139,  the  monthly 
rate  of  basic  educational  assistance 
payable  for  training  that  occurs  after 
December  31,  2001,  and  before  October 
1,  2002,  to  a  veteran  whose  service  is 
described  in  paragraph  (a)  of  this 
section  is  the  rate  stated  in  the  following 
table: 


Training 

Monthly 
rate 

Full  thne 

$800.00 

%  time 

600.00 

1/4  time 

400.00 

Training 

Monthly 
rate 

Less  than  '/?  but  more  than  Va 
time  1 

400.00 

V*  time  or  less 

200.00 

(Authority:  38  U.S.C.  3015)  • 

(3)  Except  as  elsewhere  provided  in 
this  section  or  in  §  21.7139,  the  monthly 
rate  of  basic  educational  assistance 
payable  for  training  that  occurs  after 
September  30,  2002,  and  before  October 
1,  2003,  to  a  veteran  whose  service  is 
described  in  paragraph  (a)  of  this 
section  is  the  rate  stated  in  the  following 
table: 


Training 


Full  time 

%  time 

^/i  time  

Less  than  ''/z  but  more  than  Va 

time 

Va  time  or  less 


Monthly 
rate 


$900.00 
675.00 
450.00 

450.00 
225.00 


(Authority:  38  U.S.C.  3015) 
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(4)  Except  as  elsewhere  provided  in 
this  section  or  in  §  21.7139,  the  monthly 
rate  of  basic  educational  assistance 
payable  for  training  that  occurs  after 
September  30,  2003,  and  before  October 
1,  2004,  to  a  veteran  whose  service  is 
described  in  paragraph  (a)  of  this 
section  is  the  rate  stated  in  the  following 
table: 


Training 

Monthly 
rate 

Full  time  

$985  00 

%  time  

738  75 

1/is  time .1 

492  50 

Less  than  '/fe  but  more  than  Va 
time  

492  50 

Va  time  or  less  

246.25 

(Authority:  38  U.S.C.  3015) 

(5)  If  a  veteran's  service  is  described 
in  paragraph  (a)  of  this  section,  the 
monthly  rate  of  basic  educational 
assistance  payable  to  the  veteran  for 
pursuit  of  apprenticeship  or  other  on- 
the-job  training  that  occurs  after 
September  30,  2001,  and  before  January 
1 ,  2002 ,  is  the  rate  stated  in  the 
following  table: 


Training  period 

Monthly 
rate 

First  six  months  of  training  

Second  six  months  of  training 

f^emaining  pursuit  of  training  

$504.00 
369.60 
235.20 

(Authority:  38  U.S.C.  3015,  3032(c)) 

(6)  If  a  veteran's  service  is  described 
in  paragraph  (a)  of  this  section,  the 
monthly  rate  of  basic  educational 
assistance  payable  to  the  veteran  for 
pursuit  of  apprenticeship  or  other  on- 
the-job  training  that  occurs  after 
December  31,  2001,  and  before  October 
1,  2002,  is  the  rate  stated  in  the 
following  table:  % 


Training  period 

Monthly 
rate 

First  six  months  of  training  

Second  six  months  of  training 

Remaining  pursuit  of  training  

$675.00 
495.00 
315.00 

Training  period 

Monthly 
rate 

First  six  months  of  training  

Second  six  months  of  training 

Remaining  pursuit  of  training  

$600.00 
440.00 
280.00 

(Authority:  38  U.S.C.  3015,  3032(c)) 

(7)  If  a  veteran's  service  is  described 
in  paragraph  (a)  of  this  section,  the 
monthly  rate  of  basic  educational 
assistance  payable  to  the  veteran  for 
pursuit  of  apprenticeship  or  other  on- 
the-job  training  that  occurs  after 
September  30,  2002,  and  before  October 
1,  2003,  is  the  rate  stated  in  the 
following  table: 


(Authority:  38  U.S.C.  3015,  3032(c)) 

(8)  If  a  veteran's  service  is  described 
in  paragraph  (a)  of  this  section,  the 
monthly  rate  of  basic  educational 
assistance  payable  to  the  veteran  for 
pursuit  of  apprenticeship  or  other  on- 
the-job  training  that  occurs  after. 
September  30,  2003,  and  before  October 
1,  2004,  is  the  rate  stated  in  the 
following  table: 


Training  period 

Monthly 
rate 

First  six  months  of  training 

$738  75 

Second  six  months  of  training 

Remaining  pursuit  of  training  

541.75 
344.75 

(Authority:  38  U.S.C.  3015,  3032(c)) 

(9)  If  a  veteran's  service  is  described 
in  paragraph  (a)  of  this  section,  the 
monthly  rate  of  basic  educational 
assistance  payable  fo  the  veteran  for 
pursuit  of  a  cooperative  course  is: 

(i)  $672.00  for  training  that  occurs 
after  September  30,  2001,  and  before 
January  1,  2002; 

(ii)  $800.00  for  training  that  occurs 
after  December  31,  2001,  and  before 

October  1,2002; 

(iii)  $900.00  for  training  that  occurs 
after  September  30,  2002,  and  before 
October  1,  2003;  and 

(iv)  $985.00  for  training  that  occurs 
after  September  30,  2003,  and  before 

October  1,  2004. 

(Authority:  38  U.S.C.  3015) 

(c)  *  *  * 

(1)  Except  as  elsewhere  provided  in 
this  section  or  in  §  21.7139,  the  monthly 
rate  of  basic  educational  assistance 
payable  to  a  veteran  for  training  that 
occiu-s  after  September  30,  2001,  and 
before  January  1,  2002,  is  the  rate  stated 
in  the  following  table: 


Training 

Monthly 
rate 

Full  time  

$546  00 

%  tinrie 

409  50 

Vz  time ; 

273  00 

Less  than  Vz  but  more  than  Va 
time  

273  00 

Va  time  or  less  

136  50 

(Authority:  38  U.S.C.  3015) 

(2)  Except  as  elsewhere  provided  in 
this  section  or  in  §  21.7139,  the  monthly 
rate  of  basic  educational  assistance 
payable  to  a  veteran  for  training  that 


occurs  after  December  31,  2001,  and 
before  October  1,  2002,  is  the  rate  stated 
in  the  following  table: 


Training 

Monthly - 
rate 

FuH  time 

$650  00 

%  time  ........^ 

487  50 

Vz  time  

325  00 

Less  than  Vz  but  more  than  Va 
time  

325  00 

Va  time  or  less  

162  50 

(Authority:  38  U.S.C.  3015) 

(3)  Except  as  elsewhere  provided  in 
this  section  or  in  §21.7139,  the  monthly 
rate  of  basic  educational  assistance 
payable  to  a  veteran  for  training  that 
occurs  after  September  30,  2002,  and 
before  October  1,  2003,  is  the  rate  stated 
in  the  following  table: 


Training 

Monthly 
rate 

Full  time  ♦ 

$732  00 

3/4  time  

549  00 

1/fetime  

366  00 

Less  than  ''A  but  nrwre' 
time  

than 

Va 

366  00 

Va  time  or  less  

183.00 

(Authority:  38  U.S.C.  3015) 

(4)  Except  as  elsewhere  provided  in 
this  section  or  in  §  21.7139,  the  monthly' 
rate  of  basic  educational  assistance 
payable  to  a  veteran  for  training  that 
occurs  after  September  30,  2003,  and 
before  October  1,  2004,  is  the  rate  stated 
in  the  following  table: 


Training 

Monthly 
fate 

Full  time  

$800  00 

3/4  time  ....; 

600  00 

Vz  time  

400  00 

Less  than  %  but  more  than  Va 
time  

400  00 

Va  time  or  less  

200.00 

(Authority:  38  U.S.C.  3015) 

(5)  The  monthly  rate  of  basic 
educational  assistance  payable  to  a 
veteran  for  pursuit  of  apprenticeship  or 
other  on-the-job  training  that  occurs 
after  September  30,  2001,  and  before 
January  1,  2002,  is  the  rate  stated  in  the 
following  table: 


Training 


First  six  months  of  training  .... 
Second  six  months  of  training 
Remaining  pursuit  of  trfiining 


Monthly 
rate 


$409.50 
300.30 
191.10 


(Authority:  38  U.S.C.  3015.  3032(c)) 
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(6)  The  monthly  rate  of  basic 
educational  assistance  payable  to  a 
veteran  for  pursuit  of  apprenticeship  or 
other  on-the-job  training  that  occurs 
after  December  31,  2001,  and  before 
October  1,  2002,  is  the  rate  stated  in  the 
following  table: 


Training 

I^nthly 
rate 

Remaining  pursuit  of  training  

256.20 

Training 

Monthly 
rate 

First  six  months  of  trainino  

$487.50 

Second  six  months  of  training 

Remaining  pursuit  of  training  

357.50 
227.50 

(Authority:  38  U.S.C.  3015,  3032(c)) 

(8)  The  monthly  rate  of  basic 
educational  assistance  payable  to  a 
veteran  for  pursuit  of  apprenticeship  or 
other  on-the-job  training  that  occurs 
after  September  30,  2003,  and  before 
October  1,  2004,  is  the  rate  stated  in  the 
following  table: 


(Authority:  38  U.S.C.  3015,  3032(c)) 

(7)  The  monthly  rate  of  basic 
educational  assistance  payable  to  a 
veteran  for  pursuit  of  apprenticeship  or 
other  on-the-job  training  that  occurs 
after  September  30,  2002,  and  before 
October  1,  2003,  is  the  rate  stated  in  the 
following  table: 


Training" 

Monthly 
rate 

First  six  months  of  training  

$600.00 

Second  six  months  of  training 

Remaining  pursuit  of  training  

440.00 
280.00 

Training 


First  six  months  of  training  

SecoTKJ  six  months  of  training 


Monthly 
rate 


$549.00 
402.00 


(Authority:  38  U.S.C.  3015,  3032(c)) 

(9)  The  monthly  rate  of  basic 
educational  assistance  payable  to  a 
veteran  for  pursuit  of  a  cooperative 
course  is: 

(i)  $546.00  for  training  that  occurs 
after  September  30,  2001,  and  before 
January  1,2002; 


(ii)  $650.00  for  training  that  occuirs 
after  December  31,  2001,  and  before 
October  1,  2002; 

(ill)  $732.00  for  training  that  occurs 
after  September  30,  2002,  and  before 
October  1,  2003;  and 

(iv)  $800.00  for  training  that  occurs 
after  September  30,  2003,  and  before 
October  1,2004. 

(Authority:  38  U.S.C.  3015) 


■  8.  In  §21.7137,  the  section  heading 
and  paragraphs  (a)  and  (c)(2)  are  revised 
to  read  as  follows: 

S  21 .71 37    Rates  of  payment  of  basic 
educational  assistance  for  individuals  witli 
remaining  entitlement  under  38  U.S.C. 
chapter  34. 

(a)  Minimum  rates.  (1)  Except  as 
elsewhere  provided  in  this  section,  the 
monthly  rate  of  basic  educational 
assistance  for  training  that  occurs  after 
September  30,  2001,  and  before  January 
1,  2002,  is  the  rate  stated  in  the 
following  table: 


Monthly  rate 

Training ' 
• 

No 
dependents 

One 
dependent 

Two 
dependents 

Additional 

for  each 

additional ' 

dependent 

Full  time  

$860.00 
645.50 
430.00 
430.00 
215.00 

$896.00 
672.00 
448.00 
430.00 
215.00 

$927.00 
695.50 
463.50 
430.00 
215.00 

$16.00 

%  time    

12.00 

^/i  time 

8.50 

Less  than  '/i  but  more  than  V*  time 

V4  time  or  less  

0 
0 

(Authority:  38  U.S.C.  3015) 


(2)  Except  as  elsewhere  provided  in 
this  section,  the  monthly  rate  of  basic 
educational  assistance  for  training  that 


occurs  after  December  31,  2001,  and 
before  October  1,  2002,  is  the  rate  stated 
in  the  following  table: 


Monthly  rate 

Training 

No 
dependents 

One 
dependent 

Two 
dependents 

Additional 

for  each 

additional 

dependent 

Full  time  

$988.00 
741.50 
494.00 
494.00 
247.00 

$1024.00 
768.00 
512.00 
494.00 
247.00 

$1055.00 
791.50 
527.50 
494.00 
247.00 

$16.00 

%time  .' 

12.00 

'A  time            ....             .". 

8.50 

Less  than  ^/t  tuA  more  than  V*  time 

Va  time  or  less  

0 
0 

(Authority:  38  U.S.C.  3015) 


(3)  Except  as  elsewhere  provided  in 
this  section,  the  monthly  rate  of  basic 
educational  assistance  for  training  that 


occiirs  after  September  30,  2002,  and    • 
before  October  1,  2003,  is  the  rate  stated 
in  the  following  table: 
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Training 


Full  time 

%  time  

'/fe  time  , 

Less  than  Va  but  more  than  V<  time 
Va  time  or  less 


Monthly  rate 


No 
dependents 


$1088.00 
816.50 
544.00 
544.00 
272.00 


One 
dependent 


$1124.00 
843.00 
562.00 
544.00 
272.00 


Additional 

Two 

for  each 

dependents 

additional 

dependent 

$1155.00 

$16.00 

866.50 

12.00 

577.50 

8.50 

544.00 

0 

272.00 

0 

(Authority:  38  U.S.C.  3015) 


(4)  Except  as  elsewhere  provided  in 
this  section,  the  monthly  rate  of  basic 
educational  assistance  for  training  that 


occurs  after  September  30,  2003,  and 
before  October  1,  2004,  is  the  rate  stated 
in  the  following  table: 


Monthly  rate 

Training 

No 
dependents 

One 
dependent 

Two 
dependents 

Additional 

for  each 

additional 

dependent 

Full  tlnie  

$1173.00 
880.25 
586.50 
586.50 
293.25 

$1209.00 

906.75 

604.50 

.      586.50 

293.25 

$1240.00 
930.25 
620.00 
586.50 
293.25 

$16.00 
12.00 

%  time  

V2  time 

Less  than  V2  but  more  than  V*  tinre 

8.50 

0 

0 

V4  time  or  less  

(Authority:  38  U.S.C.  3015) 

(5)  For  veterans  pursuing 
apprenticeship  or  other  on-the-job 


training,  the  monthly  rate  of  basic 
educational  assistance  for  training  that 
occurs  after  September  30,  2001,  and 


Training  period 


1st  six  months  of  pursuit  of  program  , 
2nd  six  months  of  pursuit  of  program 
3rd  six  months  of  pursuit  of  program 
Remaining  pursuit  of  program  


before  January  1,  2002,  is  the  rate  stated 
in  the  following  table: 


Monthly  rate 


No 

dependents 


$606.75 
425.98 

,  259.00 
247.10 


One 
dependent 


$619.13 
435.33 
265.13 
252.88 


Two 
dependents 


$630.00 
443.03 
269.85 
258.13 


Additional 

for  each 

additionial 

dependent 


$5.25 
3.85 
2.45 
2.45 


(Authority:  38  U.S.C.  3015) 

(6)  For  veterans  pursuing 
apprenticeship  or  other  on-the-job 


training,  the  monthly  rate  of  basic 
educational  assistance  for  training  that 
occurs  after  December  31,  2001,  and 


Training  period 


1st  six  months  of  pursuit  of  program 

2nd  six  months  of  pursuit  of  program .' 

3rd  six  months  of  pursuit  of  program  

Remaining  pursuit  of  program a, 


before  October  1,  2002,  is  the  rate  stated 
in  the  following  table: 


Monthly  rate 


Ho 
dependents 


$702.75 
496.38 
303.80 
291.90 


One 
dependent 


$715.13 
505.73 
309.93 
297.68 


Two 
deperKJents 


$726.00 
513.43^ 
314.6y 
302.93 


Additional  for 

each 

additional 

dependent 


$5.25 
3.85 
2.45 
245 


(Authority:  38  U.S.C.  3015) 

(7)  For  veterans  pursuing 
apprenticeship  or  other  on-the-job 


training,  the  monthly  rate  of  basic 
educational  assistance  for  training  that 
occurs  after  September  30,  2002,  and 


before  October  1,  2003,  is  the  rate  stated 
in  the  following  table: 
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Training 


1st  six  months  of  pursuit  of  program  . 
2nd  six  montliS  of  pursuit  of  program 
3rd  six  months  of  pursuit  of  program 
Remainirtg  pursuit  of  program  


Monthly  rate 


No 
dependents 


$777.75 
551.38 
338.80 
326.90 


One 
dependent 


$790.13 
560.73 
344.93 
332.68 


Two 
dependents 


$801.00 
568.43 
349.65 
337.93 


Additional  for 

each 

additional 

dependent 


$5.25 
3.85 
2.45 
2.45 


(Authority:  38  U.S.C.  3015) 

(8)  For  veterans  pursuing 
apprenticeship  or  other  on-the-job 


training,  the  monthly  rate  of  basic 
educational  assistance  for  training  that 
occurs  after  September  30.  2003.  and 


before  October  1,  2004.  is  the  rate  stated 
in  the  following  table: 


Training 


Monthly  rate 


No 
dependents 


One 

dependent 


Two 
dependents 


Additional  for 

each 

additional 

dependent 


1st  six  months  of  pursuit  of  program 
2nd  six  months  of  pursuit  of  program 
3rd  six  months  of  pursuit  of  program 
Remaining  pursuit  of  program  


$841.50 
598.13 
368.55 
356.65 


$853.88 
607.48 
374.68 
362.43 


$864.75 
615.18 
379.40 
367.68 


$5.25 
3.85 
2.45 

,2.45 


(Authority:  38  U.S.C.  3015) 


(9)  The  monthly  rate  of  basic 
educational  assistance  payable  to  a 
veteran  who  is  piu^uing  a  cooperative 


coiu^e  is  the  rate  stated  in  the  following 
table: 


Training  period 


Monthly  rate 


No 
dependents 


One 
dependent 


Two 
dependents 


Additional  for 

each 

additional 

dependent 


Oct.  1.2001-Oec.  31,2001 
Jan.  1,  2002-Sept.  30,  2002 
Oct.  1.  2002-Sept.  30,  2003 
Oct.  1.  2003-Sept.  30,  2004 


$860.00 

988.00 

1088.00 

1173.00 


$896.00 
1024.00 
1124.00 
1209.00 


$927.00 
1055.00 
1155.00 
1240.00 


$16.00 
16.00 
16.00 
16.00 


(Authority:  38  U.S.C.  3015) 

***** 

(0*  •  •  * 

(2)(i)  The  following  monthly  rates  for 
training  that  occurs  after  September  30, 
2001,  and  before  January  1.  2002— 

(A)  $860.00  for  full-time  training; 

(B)  $645.50  for  three-quarter-time 
training; 

(C)  $430.00  for  one-half-time  training 
and  training  that  is  less  than  one-half 
but  more  than  one-quarter-time  training; 
and 

(D)  $215.00  for  one-quarter-time 
training. 

(Authority:  38  U.S.C.  3015) 

(ii)  The  following  monthly  rates  for 
training  that  occurs  after  December  30, 
2001,  and  before  October  1,  2002 — 

(A)  $988.00  for  full-time  training; 

(B)  $741.50  for  three-quarter-time 

training; 

(C)  $494.00  for  one-half-time  training 
and  training  that  is  less  than  one-half 


but  more  than  one-quarter-time  training; 
and 

(D)  $247.00  for  one-quarter-time 
training. 

(iii)  The  following  monthly  rates  for 
training  that  occurs  after  September  30, 

2002,  and  before  October  1,  2003 — 

(A)  $1088.00  for  full-time  training; 

(B)  $816.50  for  three-quarter-time 
training; 

(C)  $544.00  for  one-half-time  training 
and  training  that  is  less  than  one-half 
but  more  than  one-quarter-time  training: 
and 

(D)  $272.00  for  one-quarter-time 
training. 

(iv)  The  following  monthly  rates  for 
training  that  occius  after  September  30, 

2003.  and  before  October  1.  2004 — 

(A)  $1173.00  for  full-time  training; 

(B)  $880.25  for  three-quarter-time 
training; 

(C)  $586.50  for  one-half-time  training 
and  training  that  is  less  than  one-half 


but  more  than  one-quarter-time  training; 
and 

(D)  $293.25  for  one-quarter-time 
training. 

(Authority:  38  U.S.C.  3015) 

***** 

[FR  Doc.  03-14282  Filed  6-6-03;  8:45  am] 

BILUNQ  CODE  S320-«1-P 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 

Rm  2900-^K81 

Vetsrans  Education:  Additional 
Opportunity  To  Participate  in  the 
Hontgomary  Gl  Bill  and  Other 
Mlacellaneous  Isauea 

agency:  Department  of  Veterans  AfEairs. 
ACTION:  Final  rule. 
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summary:  This  dociunent  amends  the 
regulations  governing  the  education 
programs  the  Department  of  Veterans 
Affairs  (VA)  administers  in  order  to 
implement  some  provisions  of  the 
Veterans  Benefits  and  Health  Care 
Improvement  Act  of  2000  and  the 
Veterans'  Survivor  Benefits 
Improvements  Act  of  2001.  More 
specifically,  it  implements  provisions 
that  changed  an  eligibility  criterion 
concerning  the  time  for  obtaining  a  high 
school  diploma;  repealed  the 
requirement  that  eligibility  for  the 
Montgomery  GI  Bill — ^Active  Duty  be 
based  on  the  initial  obligated  period  of 
active  duty;  provided  an  additional 
opportimity  for  participants  in  the  Post- 
Vietnam  Era  Veterans'  Educational 
Assistance  Program  to  participate  in  the 
Montgomery  GI  Bill — Active  Duty 
instead;  provided  an  opportimity  for 
servicemembers  to  increase  their 
monthly  rate  of  benefits  by  contributing 
additional  monies  while  on  active  duty; 
and  revised  the  requirements  that  must 
be  met  before  a  veteran  or  eligible 
person  can  be  paid  diuring  the  break 
between  terms.  In  addition,  this 
docxunent  makes  nonsubstantive 
changes  in  VA  education  regulations  for 
purposes  of  clarity  and  to  remove 
obsolete  provisions. 
DATES:  Effective  Date:  This  final  rule  is 
effective  Jime  9,  2003. 

Applicability  Date.  The  substantive 
changes  made  by  this  final  rule  are 
applied  retroactively  to  November  1, 
2000,  to  conform  to  statutory 
requirements. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  G.  Susling,  Jr.,  Assistant 
Director  for  Policy  and  Program 
Development,  Education  Service, 
Veterans  Benefits  Administration, 
Department  of  Veterans  Affiairs.  810 
Vermont  Avenue.  NW..  Washington. 
DC.  20420.  (202)  273-7187. 
SUPPLEMENTARY  INFORMATION:  This 
document  amends  the  regulations  in  38 
CFR  Part  21  governing  various  aspects 
of  the  education  programs  the 
Department  of  Veterans  Affairs  (VA) 
administers  in  order  to  implement  some 
provisions  of  the  Veterans  Benefits  and 
Health  Care  Improvement  Act  of  2000 
(Pub.  L.  106-419)  and  the  Veterans' 
Survivor  Benefits  Improvements  Act  of 
2001  (Pub.  L.  107-14)  that  affect  those 
programs.  This  dociunent  includes 
changes  affecting  the  following 
educational  assistance  programs: 
Montgomery  GI  Bill — Active  Duty, 
Montgomery  GI  Bill— Selective  Reserve, 
Surviyors'  and  Dependents'  Educational 
Assistance,  and  the  Post- Vietnam  Era 
Veterans'  Educational  Assistance 
Program. 


One  of  the  criteria  an  individual  has 
to  meet  in  order  to  establish  eligibility 
for  the  Montgomery  GI  Bill — Active 
Duty  (MGIB)  is  receiving  a  high  school 
diploma  or  its  equivalent.  Before  the 
enactment  of  Public  Law  106-419  on 
November  1,  2000,  the  time  limit  for 
earning  that  diploma  (or  its  equivalent) 
varied  according  to  the  various  ways  for 
servicemembers  to  establish  MGIB 
eligibility.  Some  had  to  earn  the 
diploma  before  completion  of  their  first 
obligated  period  of  active  duty.  Others 
had  to  earn  it  before  their  release  fi-om 
active  duty.  Public  Law  106-419 
provided  instead  for  all  individuals  the 
requirement  that  they  must  earn  a  high 
school  diploma  (or  its  equivalent)  before 
applying  to  VA  for  educational 
assistance.  For  individuals  who  are 
enabled  by  that  change  to  establish 
eligibility  but  who  on  October  31,  2000, 
would  have  been  unable  to  establish 
eligibility  due  to  the  time  limits  for 
obtaining  a  high  school  diploma  (or  its 
equivalent).  Public  Law  106-419  created 
a  new  ten-year  period  starting 
NovMnber  1,  2000,  for  commencing  usef 
of  benefits.  We  are  amending  various 
paragraphs  to  make  them  conform  to 
these  statutory  provisions.  Our 
amendments  reflect  our  interpretation 
that  imder  the  statute  a  veteran  who 
unsuccessfully  applies  for  educational 
assistance  before  meeting  this 
requirement  would  be  able  to  meet  this 
requirement  by  applying  again  after 
obtaining  a  high  school  diploma  or  its 
equivalent. 

Since  the  inception  of  the  MGIB, 
servicemembers  have  had  to  serve  all  or 
a  major  part  of  their  initial  obligated 
period  of  active  duty  in  order  to 
estabUsh  eligibility  for  the  MGIB.  Thus, 
an  individueJ  who  failed  to  meet  the 
length  of  service  requirements  for  the 
initial  period  and  subsequently  re- 
eidisted  could  serve  many  years  in  the 
Armed  Forces  and  have  no  education 
benefits.  Public  Law  106-419  and 
Public  Law  107-14  contain  provisions 
that  allow  an  individual  to  meet  the 
length  of  service  requirements  for 
eligibility  by  using  any  period  of  active  ' 
duty  of  sufficient  length.  For 
individuals  who  axe  enabled  by  that 
change  to  establish  eligibility  but  who 
on  October  31,  2000,  would  have  been 
unable  to  establish  eligibility  based  on 
their  initial  obligated  period  of  service. 
Public  Law  106-419  created  a  new  ten- 
year  period  starting  November  1,  2000, 
for  commencing  use  of  benefits.  We  are 
amending  various  paragraphs  to  make 
them  coiiform  to  these  statutory 
provisions.  , 

Public  Law  106-419  also  gave  some 
present  and  former  participants  in  the 
Post- Vietnam  Era  Veterans'  Educational 


Assistance  Program  (VEAP)  the  ■ 
opportimity  to  establish  eligibility  for 
MGIB.  Under  that  statute,  these 
individuals  must  have  elected  MGIB   . 
before  November  1,  2001,  and  must 
contribute  $2,700  within  the  18-month 
period  beginning  on  the  date  the 
individual  made  the  election.  We  are 
amending  the  rules  for  establishing 
MGIB  eligibility  to  conform  to  these 
provisions  of  law. 

MGIB,  Montgomery  Gl  Bill — Selective 
Reserve  (MGIB— SR),  Survivors'  and 
Dependents'  Educational  Assistance 
(DEA),  and  VEAP  benefits  may  be  paid 
to  individuals  during  some  intervals 
between  terms.  The  requirements  for 
deciding  whether  an  individual 
qualifies  for  such  an  interval  payment 
are  found  in  statute.  Public  Law  106- 
419  revised  those  requirements  to  state 
that  pajrments  may  be  made  for  intervals 
between  terms  when  those  intervals  are 
no  longer  than  eight  weeks  and  the 
.  terms  before  and  after  the  interval  are 
not  shorter  than  the  interval.  We  are 
amending  the  provisions  of  38  CFR 
21.4138(f)  to  make  them  conform  to  the 
statute. 

Moreover.  VA  has  long  had  rules 
governing  payment  for  short  terms  that 
occiu'  during  intervals.  The  rules  were 
designed  to  insiu-e  that  veterans  were 
not  discouraged  by  the  interval  pay 
provisions  from  enrolling  in  those 
terms.  In  our  view,  it  was  not  Congress' 
intent  that  the  new  interval  payment 
provisions  discourage  attendance  during 
short  terms.  We  are  amending 
accordingly  the  regulations  in 
§  21.4138(f)  governing  payment  for  these 
short  terms  and  the  intervals  that 
precede  and  follow  them. 

This  dociunent's  changes  in 
provisions  in  §  21.4138(fl  concerning 
pajTnent  for  intervals  and  for  short 
terms  that  occur  during  intervals  are 
applicable  to  MGIB,  DEA,  VEAP,  and 
MGIB — SR  benefits  under  applicability 
provisions  in  ciurent  regulations  for 
each  program,  respectively.  (The 
amended  provisions  in  §  21.4138(f) 
apply  to  MGIB  benefits  under 
§  21.7140(c),  to  DEA  benefits  under 
§  21.3133(a),  to  VEAP  benefits  under 
§  21.5130(c),  and  to  MGIB— SR  benefits 
under  §  21.7640(b)(1).) 

Public  Law  106-419  (as  amended  by 
Public  Law  107-14)  contains  provisions 
that  allow  some  servicemembers  who 
are  eligible  for  the  MGIB  to  increase 
their  monthly  rate  of  educational 
assistance  by  contributing  $600  while 
on  active  duty.  The  statute  prescribes 
that  for  every  $20  contributed,  the 
monthly  rate  payable  to  a  full-time 
student  will  increase  by  $5.  However, 
the  statute  does  not  state  what  the 
increase  payable  to  a  part-time  student 
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will  be.  Instead,  it  requires  VA  to 
prescribe  regulations  detailing  an 
appropriate  reduced  amount  to  be  paid 
to  these  students. 

Since  the  first  student  became  eligible 
for  assistance  under  the  MGIB  in  1985, 
VA  has  paid  three-quarter-time  students 
and  one-half-time  students  at  75%  and 
50%  of  the  full-time  institutional  rate, 
respectively.  Students  pursuing  a 
program  of  education  at  less  than  one- 
half  but  more  than  one-quarter-time 
have  had  their  payments  limited  to  50% 
or  less  of  the  full-time  institutional  rate. 
Similarly,  students  pursuing  a  program 
of  education  at  one-quarter-time  or  less 
have  had  their  payments  limited  to  25% 
or  less  of  the  full-time  institutional  rate. 
In  the  absence  of  a  convincing  reason  to 
do  otherwise,  VA  has  decided  to  follow 
this  long-standing  policy  in  establishing 
rates  for  individuals  who  increase  their 
monthly  rates  by  contributing  additional 
amounts.  Accordingly,  changes  are 
made  consistent  with  the  authority  and 
formula  described  in  this  and  the 
preceding  paragraph. 

In  addition,  38  U.S.C.  3032(c)  requires 
that  monthly  rates  payable  to  veterans 
in  apprenticeship  or  other  on-the-job 
training  must  be  set  at  a  given 
percentage  of  the  full-time  rate.  Hence, 
we  are  amending  the  regulations  to 
reflect  the  additional  amounts  payable 
for  these  increased  contributions 
according  to  the  percentages  described 
in  38  U.S.C.  3032(c). 

We  are  also  making  nonsubstantive 
changes  for  the  purpose  of  clarity  and  to 
remove  provisions  that  are  obsolete 
because  they  concern  provisions  in  the 
regulations  that  no  longer  exist. 

Administrative  Procedure  Act 

Changes  made  by  this  final  rule 
merely  reflect  revised  statutory 
requirements  or  VA's  interpretation  of 
statutory  provisions,  or  are 
nonsubstantive.  Accordingly,  there  is  a 
basis  for  dispensing  with  prior  notice 
and  comment  and  delayed  effective  date 
provisions  of  5  U.S.C.  552  and  553. 

Executive  Order  12866 

This  final  rule  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3521). 

Regulatory  Flexibility  Act 

The  initial  and  final  regulatory 
flexibility  analyses  requirements  of 
sections  603  and  604  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  are 


not  applicable  to  this  rule,  because  the 
agency  is  not  required  to  publish  a 
notice  of  proposed  rulemaking  for  this 
rule.  Even  so,  the  Secretary  of  Veterans 
Affairs  hereby  certifies  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act.  This  final  nde  directly  affects  only 
individuals  and  does  not  directly  affect 
small  entities.  Therefore,  this  final  rule 
is  also  exempt  pursuant  to  5  U.S.C. 
605(b)  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532,  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  given  year. 
This  rule  would  have  no  consequential 
effect  on  State,  local,  or  tribal 
governments. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  programs  affected  by 
this  final  rule  are  64.117,  64.120.  and  64.124. 
This  document  also  affects  the  Montgomery 
GI  Bill — Selective  Reserve  program,  for 
which  there  is  no  Catalog  of  Federal 
Domestic  Assistance  program  number. 

List  of  Subfects  in  38  CFR  Part  21 

Administrative  practice  and 
procedure.  Armed  forces.  Civil  rights, 
Claims,  Colleges  and  universities, 
Conflict  of  interests.  Defense 
Department,  Education,  Employment, 
Grant  programs-education,  Grant 
programs- veterans,  Health  care.  Loan 
programs-education.  Loan  programs- 
veterans.  Manpower  training  programs. 
Reporting  and  recordkeeping 
requirements.  Schools,  Travel  and 
transportation  expenses.  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  March  18,  2003. 
Anthony ).  Principi, 

Secretary  of  Veterans  Affairs. 

■  For  the  reasons  set  out  above,  38  CFR 
part  21  (subparts  D  and  K)  is  amended 
as  set  forth  below. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  D — Administration  of 
Educational  Assiatance  Programs 

■  1 .  The  authority  citation  for  part  21, 
subpart  D,  continues  to  read  as  follows: 


Authority:  10  U.S.C.  2141  note.  ch.  1606; 
38  U.S.C  501(a).  chs.  30,  32,  34,  35,  36, 
unless  otherwise  noted. 

■  2.  Section  21.4138  is  amended  by: 

■  a.  In  paragraph  (f)  introductory  text, 
removing  "(4)"  and  adding,  in  its  place, 
"(3)". 

■  b.  In  paragraph  (f)(2)  introductory  text, 
removing  "subdivision"  and  adding,  in^ 
its  place,  "paragraph  and  paragraph  (f)(3) 
of  this  section". 

■  c.  Revising  paragraphs  (f)(2)(iii)  and 
(f){2)(iv). 

■  d.  Removing  paragraph  (f)(3). 

■  e.  Redesignating  paragraph  (f)(4)  as 
new  paragraph  (f)(3). 

The  revisions  read  as  follows: 

§21.4138    Certifications  and  release  of 
payments. 

***** 
(J).   *   * 

(2)*   *  * 

(iii)  If  the  veteran  or  eligible  person 
remains  enrolled  at  the  same 
educational  institution,  VA  may  make 
payment  for  an  interval  which  does  not 
exceed  8  weeks  and  which  occius 
between: 

(AJ  Semesters  or  quarters  as  defined 
in  §  21.4200(b): 

(B)  A  semester  or  quarter  and  a  term 
that  is  at  least  as  long  as  the  interval; 

(C)  A  semester  or  quarter  and  a 
summer  term  that  is  at  least  as  long  as 
the  interval; 

(D)  Consecutive  terms  (other  than 
semesters  or  quarters  as  defined  in 

§  21.4200(b))  provided  that  both  terms 
are  at  least  as  long  as  the  interval;  or 

(E)  A  term  and  a  summer  term 
provided  that  both  the  term  and  the 
summer  term  are  at  least  as  long  as  the 
interval. 

(iv)  If  the  veteran  or  eligible  person 
remains  enrolled  at  the  same 
educational  institution,  VA  may  make 
payment  for  an  interval  which  does  not 
exceed  30  days  and  which  occiu*s 
between  summer  sessions  within  a 
summer  term. 

(Authority:  38  U.S.C.  3680) 
*****  > 

Subpart  K— All  Volunteer  Force 
Educational  Assistance  Program 
(Montgomery  GI  6111— Active  Duty) 

■  3.  The  authority  citation  for  part  21, 
subpart  K,  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  chs.  30,  36, 
unless  otherwise  noted. 

■  4.  Section  21.7020  is  amended  by: 

■  a.  In  paragraphs  (b)(6)(iii)  introductory 
text  and  (b)(6){iv)  introductory  text, 
removing  "his  or  her  initial"  and  adding, 
in  its  place,  "an". 
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■  b.  In  paragraph  (b)(6)(iv)  introductory 
text,  removing  "the  initial"  and  adding, 
in  its  place,  "the  earlier". 

■  c.  In  paragraph  (b)(6)(vi),  removing 
"initial"  both  places  that  it  appears  and 
adding,  in  its  place,  "earlier". 

■  5.  Section  21.7042  is  amended  by: 

■  a.  Revising  the  introductory  text. 

■  b.  Revising  paragraph  (a)(2j,  paragraph 
(a)(3)  introductory  text,  and  the  authority 
citation  following  paragraph  (a)(3). 

■  c.  In  paragraph  (a)(5)0i),  removing 
"(July  1. 1985)". 

■  d.  hi  paragraphs  (a)(5)(iv)(A)  and 
(a)(5)(iv)(B),  removing  "if  his  or  her 
initial"  and  adding,  in  its  place,  "of  an"; 
and  by  removing  "is"  and  adding,  in  its 
place,  "that  is". 

■  e.  Revising  the  authority  citation 
following  paragraph  (a)(5). 

■  f.  Removing  paragraph  (a)(6). 

■  g.  Redesignating  paragraph  (a)(7)  as 
new  paragraph  (a)(6). 

■  h.  Revising  paragraph  (b)(2) 
introductory  text. 

■  i.  In  paragraphs  (b)(6)(ii)  and 
(b)(7)(i)(B).  removing  "Quly  1, 1985)". 

■  ).  In  paragraph  (b)(7)(ii)(B),  removing 
"(Oct.  1,  1987)". 

■  k.  Removing  paragraph  (b)(ll). 

■  1.  In  paragraph  (c)(4),  removing 
"completing  the  service  he  or  she  was 
obligated  to  serve  on  December  1, 1988" 
and  adding,  in  its  place,  "applying  for 
educational  assistance". 

■  m.  In  paragraph  (d)(1),  removing 
"initial". 

The  revisions  read  as  follows: 


§21.7042    Basic  eligiMlity  requirements. 

An  individual  must  meet  the 
requirements  of  this  section,  §  21.7044, 
or  §  21.7045  in  order  to  be  eligible  for 
basic  educational  assistance.  This 
section  requires  an  individual  to 
complete  certain  academic  requirements 
before  applying  for  educational 
assistance.  If  the  individual  applies 
before  completing  those  requirements, 
VA  will  disallow  the  application. 
However,  the  individual's  premature 
application  will  not  prevent  the 
individual  from  establishing  eligibility 
at  a  later  time  by  applying  for 
educational  assistance  again  after 
having  completed  those  academic 
requirements.  In  determining  whether 
an  individual  has  met  the  service 
requirements  of  this  section,  VA  will 
exclude  any  period  during  which  the 
individual  is  not  entitled  to  credit  for 
service  for  the  periods  of  time  specified 
in  §3.15. 

(Authority:  38  U.S.C.  3011,  3012,  3018(b), 
3018A) 

(a)*  *  * 

(2)  Except  as  provided  in  paragraph 
(a)(5)  of  this  section,  the  individual 
must — 


(i)  If  his  or  her  obligated  period  of 
active  duty  is  three  years  or  more,  serve 
at  least  three  years  of  continuous  active 
duty  in  the  Armed  Forces:  or 

(ii)  If  his  or  her  obligated  period  of 
active  duty  is  less  than  three  years, 
serve  at  least  two  years  of  continuous 
active  duty  in  the  Armed  Forces; 

(3)  The  individual,  before  applying  for 
educational  assistance,  must  either — 
***** 

(Authority:  38  U.S.C.  3011,  3016) 

***** 

(5)*   *   * 

(Authority:  38  U.S.C.  3011) 
***** 

(b)*  *  * 

■  (2)  The  individual,  before  appl)riiig  for 
educational  assistance,  must  either —    " 

***** 

■  6.  Section  21.7044  is  amended  by: 

■  a.  Revising  the  introductory  text,  and 
paragraphs  (a)(3)  and  (b)(3). 

■  b.  Removing  paragraph  (b)(13). 
The  revisions  read  as  follows: 


$21.7044    Persons  witli  eligibility  under  38 
U.S.C.  chapter  34. 

Certain  individuals  with  38  U.S.C. 
chapter  34  eligibility  may  establish 
eligibility  for  educational  assistance 
under  38  U.S.C.  chapter  30.  This  section 
requires  an  individual  to  complete 
certain  academic  requirements  before 
appljdng  for  educational  assistance.  If 
the  individual  applies  before 
completing  those  requirements,  VA  will 
disallow  the  application.  However,  the 
individual's  premature  application  wrill 
not  prevent  the  individual  fitim 
establishing  eligibility  at  a  later  time  by 
applying  for  educational  assistance 
again  after  having  completed  those 
academic  requirements.  In  determining 
whether  an  individual  has  met  the 
service  requirements  of  this  section,  VA 
will  exclude  any  period  during  which 
the  individual  is  not  entitled  to  credit 
for  service  for  periods  of  time  specified 
in  §3.15. 

(a)*  *  *  ■ 

(3)  The  individual,  before  appl)ring  for 
educational  assistance,  must: 

(i)  Complete  the  requirements  for  a 
secondary  school  diploma  or  an 
equivalency  certificate;  or 

(ii)  Successfully  complete  (or 
otherwise  receive  academic  credit  for) 
12  semester  hours  (or  the  equivalent)  in 
a  program  of  education  leading  to  a 
standard  college  degree; 
***** 

(b)*  *  * 

(3)  The  individual,  before  applying  for 
educational  assistance,  must: 

(i)  Complete  the  requirements  for  a 
secondary  school  diploma  or  an 
equivalency  certificate;  or 


(ii)  Successfully  complete  (or 
otherwise  receive  academic  credit  for) 
12  semester  hours  (or  the  equivalent)  in 
a  program  of  education  leading  to  a 
standard  college  degree.  « 
***** 

■  7.  Section  21.7045  is  amended  by: 

■  a.  In  the  introductory  text,  removing 
"(d)"  and  adding,  in  its  place,  "(d)  or 
(e)". 

■  b.  Adding  paragraph  (e). 
The  addition  reads  as  follows: 

§21.7045    Eligibility  based  on  involuntary 
separation,  voluntary  separation,  or 
participation  in  the  Poet-Vietnam  Era 
Veterans'  Educational  Assistance  Program. 

*        *        *        •        * 

(e)  Alternate  eligibility  requirements 
for  former  participants  in  the  Post- 
Vietnam  Era  Veterans'  Educational 
Assistance  Program.  (1)  Definition.  For 
the  piupose  of  this  paragraph  a 
participant  is  a  veteran  or 
servicemember  who: 

(i)  Had  enrolled  in  the  Post- Vietnam 
Era  Veterans'  Educational  Assistance 
Program,  contributed  to  the  fund 
described  in  §  2 1 .  502 1  (f) ,  and  either^— 

(A)  Is  making  contributions  by 
monthly  payroll  deduction  to  that  fund; 

(B)  Has  some  or  all  of  the 
contributions  remaining  in  that  fund; 

(C)  Has  disenroUed,  and  received  a 
refund  of  contributions;  or 

(D)  Has  used  all  of  his  or  her 
entitlement  to  benefits  under  the  Post- 
Vietnam  Era  Veterans'  Educational 
Assistance  Program;  or 

(ii)  Had  enrolled  in  the  Post- Vietnam 
Era  Veterans'  Educational  Assistance 
Program,  and  has  had  the  Secretary  of 
Defense  make  contributions  to  the  fund 
described  in  §  21.5021(f)  for  him  or  her. 

(2)  Making  an  election.  To  receive 
educational  assistance  under  authority    ^ 
of  this  paragraph,  a  veteran  or 
servicemember  must: 

(i)  Have  elected  before  November  1 , 
2001,  to  receive  educational  assistance 
payable  under  38  U.S.C.  chapter  30  in 
lieu  of  educational  assistance  payable 
imder  the  Post-Vietnam  Era  Veterans' 
Educational  Assistance  Program; 

(ii)  Have  been  a  participant  in  the 
Post- Vietnam  Era  Veterans'  Educational 
Assistance  Program  on  or  before  October 
9,  1996; 

(iii)  Have  served  continuously  on 
active  duty  since  October  9, 1996, 
through  at  least  April  1 ,  2000; 

(iv)  Receive  an  honorable  discharge 
when  discharged  or  released  from  the 
period  of  active  duty  during  which  the 
servicemember  made  the  election 
described  in  paragraph  (e)(3)  of  this 
section. 

(3)  Election.  The  election  to  receive 
educational  assistance  payable  under  38 
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U.,S.C.  chapter  30  in  lieu  of  educational 
assistance  payable  under  the  Post-  ' 
Vietnam  Era  Veterans'  Educational 
Assistance  Program  is  irrevocable.  The 
election  must  have  been  made  before 
November  1,  2001.  pursuant  to 
procedures  provided  by  the  Secretary  of 
the  military  department  concerned. 

(4)  $2,700  collection,  (i)  An  individual 
who  has  made  the  election  described  in 
paragraph  (e)(3)  of  this  section  must 
have  his  or  her  basic  pay  reduced  by 
$2,700  in  a  manner  prescribed  by  the 
Secretary  of  the  military  department 
concerned.  To  the  extent  that  basic  pay 
is  not  so  reduced  before  the  individual's 
discharge  or  release  from  active  duty, 
the  Secretary  of  the  military  department 
concerned  will  collect  from  the 
individual  an  amount  equal  to  the 
difference  between  $2,700  and  the 
amount  that  the  individual's  basic  pay 
has  been  reduced.  The  individual  may 
choose  how  the $2,700  is  to  be 
collected.  The  Secretary  of  the  military 
department  concerned,  according  to  the 
choice  the  individual  makes,  will 
collect  this  amount — 

(A)  From  the  individual;  or 

(B)  By  reducing  the  individual's 
retired  or  retainer  pay. 

(ii)  The  individual  must  pay  $2,700  to 
the  Secretary  of  the  military  department 
concerned,  as  provided  for  by  that 
Secretary,  during  an  18-month  period 
beginning  on  the  date  the  individual 
made  the  election  described  in 
paranaph  (e)(3)  of  this  section. 

(iii)  Efducational  assistance  under 
authority  of  paragraph  (e)  of  this  section 
to  an  individual  who  was  discharged  or 
released  from  active  duty  before  the 
Secretary  of  the  military  department 
concerned  had  collected  the  full  $2,700 
described  in  paragraph  (e)(4)  of  this 
section  is  not  payable  until  that 
Secretary  either — 

(A)  Collects  in  full  the  $2,700:  or 

(B)  Has  made  the  frrst  reduction  in 
retired  or  retainer  pay  for  the  purpose  of 
the  $2,700  payment  described  in 
paragraph  (e)(4)  of  this  section.  Thus,  a 
veteran  who  is  making  the  $2,700 
payment  through  having  retired  or 
retainer  pay  reduced  may  be  eligible 
before  the  Secretary  of  the  military 
department  concerned  collects  the  full 
$2,700. 

(5)  Educational  requirement.  Before 
applying  for  benefits  that  may  be 
payable  as  the  result  of  making  a  valid 
election,  an  individual  must  have — 

(i)  Completed  the  requirements  of  a 
secondary  school  diploma  (or 
equivalency  certificate);  or 

(ii)  Successfully  completed  the 
equivalent  of  12  semester  hours  in  a 
program  of  education  leading  to  a 
standard  college  degree. 


(Authority:  38  U.S.C.  3018C(e)) 

■  8.  Section  21.7050  is  amended  by: 

■  a.  In  paragraph  (a)(1),  removing  "(c)  or 
(d)"  and  adding,  in  its  place,  "(c),  (d), 
and  (e)". 

■  b.  Redesignating  paragraphs  (e)  and  (f) 
as  paragraphs  (f)  and  (g),  respectively. 

■  c.  Adding  new  paragraph  (e). 
The  addition  reads  as  follows: 

§  21 .7050    Ending  dates  of  eligibility. 

***** 

(e)  Some  veterans  have  a  later  ending 
date.  (1)  The  ending  date  of  the 
eligibility  period  of  a  veteran  described 
in  paragraph  (e)(2)  of  this  section  is  the 
later  of: 

(i)  November  1,  2010;  or 

(ii)  10  years  after  the  date  of  the 
veteran's  last  discharge  from  a  period  of 
active  duty  of  90  days  or  more. 

(2)  The  ending  date  of  a  veteran's 
eligibility  period  will  be  the  date 
described  in  paragraph  (e)(1)  of  this 
section  if  the  veteran  would  have  been 
prevented  from  establishing  eligibility 
by  one  or  more  of  the  former 
requirements  described  in  paragraphs 
(e)(2)(i)  through  {e)(2)(iv)  of  this  section 
and  the  veteran  is  enabled  to  establish 
eligibility  by  the  removal  of  the 
statutory  bases  for  those  requirements. 
(For  the  purposes  of  this  paragraph,  the 
applicable  provisions  of  those  former 
requirements  appear  in  the  July  1.  2002 
revision  of  the  Code  of  Federal 
Regulations,  title  38.) 

(i)  A  period  of  active  duty  other  than 
the  initial  period  was  used  to  establish 
eligibility.  The  veteran  was  enabled  to 
establish  eligibility  by  the  removal  of 
the  former  eligibility  requirement  in  38 
CFR  21.7042(a)(2)(ii). 
21.7042(a)(5)(iv)(A).  and 
21.7042(a)(5)(iv)(B),  revised  as  of  July  1, 
2002,  that  a  veteran  had  to  use  his  or  her 
initial  period  of  active  duty  to  establish 
eligibility  for  educational  assistance; 

(ii)  High  school  education  eligibility 
criterion  met  after  the  qualifying  period 
of  active  duty.  The  veteran  was  enabled 
to  establish  eligibility  by  the  removal  of 
the  former  eligibility  requirement  in  38 
CFR  21.7042(a)(3),  21.7042(b)(2),  and 
21.7042(c)(4),  revised  as  of  July  1,  2002, 
that  before  completing  the  period  of 
active  duty  used  to  establish  eligibility 
for  educational  assistance,  a  veteran  had 
to  complete  the  requirements  for  a 
secondary  school  diploma  (or  an 
equivalency  certificate)  or  successfully 
complete  (or  otherwise  receive 
academic  credit  for)  12  semester  hoius 
(or  the  equivalent)  in  a  program  of 
education  leading  to  a  standard  college 
degree; 

(iii)  High  school  education  eligibility 
criterion  met  after  October  29,  1994.  The 


veteran  was  enabled  to  establish 
eligibility  by  the  removal  of  the  former 
eligibility  requirement  in  38  CFR 
21.7042(a)(6).  21.7042(b)(ll).  and 
21.7044(b)(13).  revised  as  of  July  1. 
2002,  that  certain  veterans  meet  the 
requirements  for  a  secondary  school 
diploma  (or  an  equivalency  certificate) 
before  October  29,  1994,  in  order  to 
establish  eligibility  for  educational 
assistance; 

(iv)  High  school  education  eligibility 
criterion  for  veterans  formerly  eligible 
under  38  U.S.C.  chapter  34  met  after 
January  1,  1990.  The  veteran  was 
enabled  to  establish  eligibility  by  the 
removal  of  the  former  eligibility 
requirement  in  38  CFR  21.7044(a)(3) 
and  21.7044(b)(3),  revised  as  of  July  1, 
2002,  that,  as  one  of  the  two  ways  that      , 
certain  veterans  could  meet  the 
educational  criteria  for  establishing 
eligibility  for  educational  assistance,  the 
veteran  must  before  January  1. 1990, 
meet  the  requirements  for  a  secondary 
school  diploma  (or  equivalency 
certificate). 

(Authority:  38  U.S.C.  3031  note;  sees.  102(e). 
103(e),  Pub.  L.  106-419, 114  Stat.  1825; 
1826-27} 

***** 

■  9.  Section  21 .7072  is  amended  by: 

■  a.  In  paragraph  (a),  removing  "(c)  and 
(d)"  and  adding,  in  its  place,  "(c).  and  (d) 
of  this  section". 

■  b.  In  paragraph  (b)(1)  introductory  text, 
removing  "initial"  and  adding,  in  its 
place,  "qualifying". 

■  c.  Revising  paragraphs  (b)(l)(ii)  and 
(c)(1). 

The  revisions  read  as  follows:     < 

§  21 .7072    Entitlement  to  tMSic  educational 
assistance. 

***** 

(b)  *  *  * 
(1)  *  *  * 

(ii)  Serves  less  than  36  months  of  ^ 
continuous  active  duty  service  after 
June  30, 1985  (or  less  than  24 
continuous  months  of  a  qualifying 
obligated  period  of  active  duty  service 
after  June  30.  1985,  if  his  or  her 
qualifying  obligated  period  of  active 
duty  is  less  than  3  years),  and 
***** 

(c)  Entitlement  based  on  service  in  the 
Selected  Reserve.  (1)  Except  as  provided 
in  §  21.7073,  when  the  provisions  of 
paragraph  (c)  of  this  section  are  met,  an 
individual  is  entitled  to  one  month  of 
basic  educational  assistance  (or  the 
equivalent  thereof  in  peirt-time  basic 
educational  assistance)  for  each  month 
of  the  individual's  active  duty  service 
that  is  after  June  30, 1985,  and  that,  in  ^ 
the  case  of  an  individual  who  had  no 
previous  eligibility  under  38  U.S.C. 
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chapter  34,  is  part  of  the  individual's 
qualifying  obligated  period  of  active 
duty.  An  individual  is  entitled  to  one 
month  of  basic  educational  assistance 
(or  the  equivalent  thereof  in  part-time 
basic  educational  assistance)  for  each 
foiu-  months  served  by  the  individual  in 
the  Selected  Reserve  after  June  30. 1985 
(other  than  a  month  in  which  the 
individual  serves  on  active  dufy). 
Except  as  provided  in  §  21.7073.  VA 
will  apply  the  provisions  of  paragraph 
(c)  of  this  section  when  the  individual — 

(i)  Establishes  eligibility  through 
meeting  the  eligibility  requirements  of 
§21.7042  or  §21.7044.  and 

(ii)  Bases  his  or  her  eligibility  upon  a 
combination  of  service  on  active  duty 
and  service  in  the  Selected  Reserve  as 
described  in  §  21.7042(b)  and 
§  21.7044(b). 

(Authority:  38  U.S.C.  3013(b)) 

***** 

■  10.  Section  21.7131  is  amended  by: 

■  a.  Revising  paragraph  (a)(l){iii). 

■  b.  Adding  paragrapns  (a)(l)(iv)  and 
(a)(l)(v). 

■  c.  Revising  the  authorify  citation  for 
paragraph  (a). 

■  d.  In  paragraph  (b)(2).  removing 
"Except  as  provided  in  paragraphs  (b)(3), 
(b)(4)  and  (b)(5)  of  this  section  when" 
and  adding,  in  its  place,  "When"  and 
removing  "enrolled"  and  adding,  in  its 
place,  "enrolled,  except  as  provided  in 
paragraphs  (b)(3),  (b)(4),  and  (b)(5)  of  this 
section". 

■  e.  Adding  paragraphs  (j),  (o),  and  (p). 
The  revisions  and  additions  read  as 

follows: 

{21.7131    Commencing  dates. 

*****  ' 

(a)  *  *  • 

(D*  '  • 

(iii)  The  effective  date  of  the  approval 
of  the  course; 

(iv)  One  year  befoite  the  date  VA 
receives  approval  notice  for  the  course; 
or 

(v)  November  1,  2000,  if  paragraph  (p) 
of  this  section  applies  to  the  individual. 
***** 

(Authority:  38  U.S.C.  3014,  3023,  3034. 
3672) 

***** 

(j)  Increase  due  a  servicemember  due 
to  monetary  contributions.  (1)  If  a 
servicemember  is  contributing 
additional  amounts  as  provided  in 
§  21.7136(h),  and  is  enrolled  in  an 
educational  institution  operated  on  a 
term,  quarter,  or  semester  basis,  the 
monthly  rate  payable  to  the 
servicemember  will  increase  on  the  first 
day  of  the  term,  quarter,  or  semester 
following  the  term,  quarter,  or  semester 
in  which  the  servicemember  made  the 
contribution(s). 


(2)  If  a  servicemember  is  contributing 
additional  amounts  as  provided  in 
§  21.7136(h),  and  is  enrolled  in  an 
educational  institution  not  operated  on 
a  term,  quarter,  or  semester  basis,  the 
monthly  rate  payable  to  the 
servicemember  will  increase  on  the  first 
day  of  the  enrollment  period  following 
the  enrollment  period  in  which  the 
servicemember  made  the  contribution. 

(Authority:  38  U.S.C.  3011(e),  3012(f)) 
***** 

(0)  Eligibility  established  under 

§  21.7045(e).  "This  paragraph  must  be 
used  to  establish  the  effective  date  of  an 
award  of  educational  assistance  when 
the  veteran  or  servicemember  has 
established  eligibilify  under 
§  2V7045(e).  llbe  conunencing  date  of 
an  award  of  educational  assistance  for 
such  a  veteran  or  servicemember  is  the 
later  of  the  following: 

(1)  The  commencing  date  as 
determined  by  paragraphs  (a)  througM 
(c)  and  (f)  through  (k)  of  this  section;  or 

(2)  The  date  on  which — 

(i)  The  servicemember's  basic  pay  is 
reduced  by  $2,700; 
"  (u)  The  Secretary  of  the  military 
department  concerned  collected  the 
difference  between  $2,700  and  the 
amount  by  which  the  military 
department  concerned  reduced  the 
veteran's  basic  pay  following  the 
veteran's  election  under  §  21.7045(e), 
provided  that  this  collection  was 
accomplished  through  a  method  other 
than  reducing  the  veteran's  retired  or 
retainer  pay;  or 

(iii)  The  Secretary  of  the  military 
department  concerned  first  reduced  the 
veteran's  retired  or  retainer  pay  in  order 
to  collect  the  difference  between  $2,700 
and  the  amount  by  which  the  military 
department  concerned  reduced  the 
veteran's  basic  pay  following  the 
election  under  §  21.7045(e). 

(Authority:  38  U.S.C.  3018C{e)) 

(p)  Eligibility  established  due  to 
changes  to  §§21.7042  and  21.7044.  The 
commencing  date  of  educational 
assistance  will  be  no  earlier  than 
November  1.  2000,  if  a  veteran  would 
have  been  prevented  fix)m  establishing 
eligibifity  by  one  or  more  of  the  former 
requirements  described  in  paragraphs 
(p)(l)  through  (p)(4)  of  this  section  and 
the  veteran  is  enabled  to  establish 
eligibility  due  to  the  removal  of  the 
statutory  bases  for  those  requirements. 
(For  the  purposes  of  this  paragraph,  the 
applicable  provisions  of  those  former 
requirements  appear  in  the  July  1,  2002 
revision  of  the  Code  of  Federal 
Reflations,  tiUe  38.) 

(1)  A  period  of  active  duty  other  than 
the  initial  period  was  used  to  establish 


eligibility.  Tho^eteran  was  enabled  to 
establish  eligibility  by  the  removal  of 
the  former  eligibility  requirement  in  38 
CFR21.7042(a)(2)(ii), 
21.7042{a)(5)(iv)(A),and 
21.7042(a)(5)(iv)(B).  revised  as  of  July  1, 
2002,  that  a  veteran  had  to  use  his  or  her 
initial  period  of  active  duty  to  establish 
eligibility  for  educational  assistance. 

(Authority:  Sec.  102(e),  Pub.  L.  106-419, 114 
Stat.  1825) 

(2)  High  school  education  eligibility 
criterion  met  after  the  qualifying  period 
of  active  duty.  The  veteran  was  enabled 
to  establish  eligibility  by  the  removal  of 
the  former  eligibility  requirement  in  38 
CFR  21.7042(a)(3).  21.7042(b)(2),  and 
21.7042(c)(4),  revised  as  of  July  1,  2002. 
that  before  completing  the  period  of 
active  duty  used  to  establish  eligibility 
for  educational  assistance,  a  veteran  had 
to  complete  the  requirements  for  a 
secondary  school  diploma  (or  an 
equivalency  certificate)  or  successfully 
complete  (or  otherwise  receive 
academic  credit  for)  12  semester  hoius 
(or  the  equivalent)  in  a  program  of 
education  leading  to  a  standard  college 
degree. 

(Authority:  Sec.  103(e).  Pub.  L.  106-419. 114 
Stat.  1826-27) 

(3)  High  school  education  eligibility 
criterion  met  after  October  29,  1994.  The 
veteran  was  enabled  to  establish 
eligibilify  by  the  removal  of  the  former 
eligibility  reqixirement  in  38  CFR 
21.7042(a)(6),  21. 7042(b)(ll).  and 

21. 7044(b)(13),  revised  as  of  July  1, 
2002.  that  certain  veterans  meet  the 
requirements  for  a  secondary  school 
diploma  (or  an  equivalency  certificate) 
before  October  29.  1994,  in  order  to 
establish  eligibilify  for  educational 
assistance. 

(Authority:  Sec.  103(e),  Pub.  L.  106-419. 114 
Stat.  1826-27) 

(4)  High  school  education  eligibility 
criterion  for  veterans  formerly  eligible 
under  38  U.S.C.  chapter  34  met  after 
January  1,  1990.  The  veteran  was 
enabled  to  establish  eligibility  by  the 
removal  of  the  former  eligibility 
requirement  in  38  CFR  21.7044(a)(3) 
and  21.7044(b)(3).  revised  as  of  July  1, 
2002.  that,  as  one  of  the  two  ways  that 
certain  veterans  could  meet  the 
educational  criteria  for  establishing 
eligibilify,  the  veteran  must  before 
January  1, 1990,  meet  the  requirements 
for  a  secondary  school  diploma  (or 
equivalency  certificate). 

(Authority:  Sec.  103(e).  Pub.  L.  106-419, 114 
Stat.  1826-27) 

■  11.  Section  2 1.7 136  is  amended  by: 
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■  a.  In  paragraphs  (a)(2)(i),  (a)(2)(ii), 
(a)(2)(iii)  introductory  text,  and 
(a)(2)(iii)(B)  introductory  text,  and  in  the 
heading  for  paragraph  (c),  removing 
"initial"  and  adding,  in  its  place, 
"qualifying". 

■  b.  In  paragraph  (e).  removing  "(g)"  and 
adding,  in  its  place,  "(g)  or  (h)". 

■  c.  In  paragraph  (f)  introductory  text, 
removing  "§21.7045(b)(l){ii)  or 
(c)(l)(ii)"  and  adding,  in  its  place, 

"§  21.7045(b)(l)(ii),  (c)(l){ii).  or  (e)(2)". 

■  d.  Adding  paragraph  (h). 

The  addition  reads  as  follows. 

§  21 .71 36    Rates  of  payment  of  basic 
educational  assistance. 

***** 

(h)  Increase  in  monthly  rates  due  to 
contributions.  Effective  May  1,  2001.  a 
servicemember  who  establishes 
eligibility  under  §  21.7042(a).  (b).  or  (c) 
may  contribute  up  to  $600  to  the 
Secretary  of  the  military  department 
concerned  in  multiples  of  $20. 

(1)  VA  will  increase  the  monthly  rate 
provided  in  paragraph  (b)(2)  or  (c)(2)  of 
this  section  by: 

(i)  $5  for  every  $20  an  individual 
pursuing  a  program  of  education  full 
time  has  contributed; 

(ii)  $3.75  for  every  $20  an  individual 
pursuing  a  program  of  education  three- 
quarter  time  has  contributed; 

(iii)  $2.50  for  every  $20  an  individual 
pursuing  a  program  of  education  half 
time  or  less  than  one-half  time  but  more 
than  one-quarter  time  has  contributed; 
and 

(iv)  $1.25  for  every  $20  an  individual 
pursuing  a  program  of  education  one- 
quarter  time  has  contributed. 

(2)  If  a  veteran  is  pursuing  an 
apprenticeship  or  other  on-job 
training — 

(i)  During  the  first  six  months  of  the 
veteran's  pursuit  of  training,  VA  will 
increase  the  monthly  rate  provided  in 
paragraph  (b)(4)  or  (c)(4)  of  this  section 
by  $3.75  for  every  $20  the  individual 
has  contributed; 

(ii)  During  the  second  six  months  of 
the  veteran's  pursuit  of  training,  VA  will 
increase  the  monthly  rate  provided  in 
paragraph  (b)(4)  or  (c)(4)  of  this  section 
by  $2.75  for  every  $20  the  veteran  has 
contributed;  and 

(iii)  During  the  remaining  months  of 
the  veteran's  pursuit  of  training,  VA  will 
increase  the  monthly  rate  proved  in 
paragraph  (b)(4)  or  (c)(4)  of  this  section 
by  $1.75  for  every  $20  the  veteran  has 
contributed. 

(3)  VA  will  increase  the  monthly  rate 
provided  in  paragraph  (b)(5)(iii)  or 
(c)(5)(iii)  of  this  section  by  $5  for  every 
$20  the  veteran  has  contributed. 


(Authority:  38  U.S.C.  3015(g)) 

(FR  Doc.  03-14281  Filed  6-6-03;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  61 

RIN  2900-AL30 

VA  Homeless  Providers  Grant  and  Per 
Diem  Program;  Correction 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Interim  final  rule;  correction. 

SUMMARY:  In  a  document  published  in 
the  Federal  Register  on  March  19,  2003 
(68  FR  13590),  we  amended  the 
regulations  concerning  the  VA 
Homeless  Providers  Grant  and  Per  Diem 
Program  primarily  to  implement  the 
provisions  of  the  Homeless  Veterans 
Comprehensive  Assistance  Act  of  2001! 
The  document  contains  typographical 
errors  in  §61.33  "Payment  of  per  diem." 
This  document  corrects  those 
typographical  errors. 

DATES:  Effective  Date:  This  correction  is 
effective  March  19,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Casey,  VA  Homeless  Providers 
Grant  and  Per  Diem  Program.  Mental 
Health  Strategic  Health  Care  Group 
(116E).  Department  of  Veterans  Affairs. 
810  Vermont  Avenue.  NW.. 
Washington.  DC  20420;  (877)  332-0334. 
(This  is  a  toll-free  number.) 

SUPPLEMENTARY  INFORMATXM:  In  rule  FR 
Doc.  03-6329.  published  on  March  19. 
2003  (68  FR  13590),  make  the  following 
corrections: 

§61.33    [Corrected] 

■  On  page  13600,  in  the  first  colmnn,  in 
paragraph  (d)(2),  "(f)(l){i)"  is  corrected 
to  read  "(d)(l)(i)"  and  "(f)(l)(ii)"  is 
corrected  to  read  "(d)(l)(ii)". 

Approved:  lune  3,  2003.  * 

Robert  C.  McFetridge, 

Director,  Regulations  Management. 

[FR  Doc.  03-14416  Filed  6-6-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 
[CA216-0400;  FRL-7510-2] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants;  Ijarqe  Municipal  Waste 
ComlMistors;  Caiifomia 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  finalizing  approval  of 
the  Caiifomia  State  Plan  for 
implementing  the  emissions  guidelines 
applicable  to  existing  large  municipal 
waste  combustor  imits.  This  approval 
was  proposed  in  the  Federal  Register  on 
March  11.  2003.  The  plan  was 
submitted  by  the  Caiifomia  Air 
Resources  Board  for  the  State  of 
Caiifomia  to  satisfy  requirements  of 
sections  111(d)  and  129  of  the  Clean  Air 
Act.  The  submitted  plan  applies  to  large 
municipal  waste  combustor  units 
located  in  the  San  Joaquin  Valley 
Unified  Air  Pollution  Control  District 
and  South  Coast  Air  Quality 
Management  District. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
July  9,  2003. 

ADDRESSES:  You  can  inspect  copies  of 
the  administrative  record  for  this  action 
at  EPA's  Region  DC  office  during  normal 
business  hours.  You  can  inspect  copies 
of  the  submitted  State  Plan  at  the 
following  locations: 

Environmental  Protection  Agency,  Region  IX, 
75  Hawthorne  Street,  San  Francisco,  CA 
94105-3901. 

Air  and  Radiation  Docket  and  Information 
Center,  U.S.  Environmental  Protection 
Agency,  Room  B-102, 1301  Constitution 
Avenue,  NW.,  (Mail  Code  6102T), 
Washington.  DC  20460.    • 

Caiifomia  Air  Resources  Board,  Stationary 
Source  Division,  Rule  Evaluation  Section, 
1001  "I"  Street.  Sacramento,  CA  95814. 

FOR  FURTHER  INFORMATION  CONTACT:  Mae 
Wang,  EPA  Region  IX,  (415)  947-4124. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 

I.  Proposed  Action 

On  March  11,  2003  (68  FR  11484), 
EPA  proposed  to  approve  the  Caiifomia 
State  Plan  for  implementing  the 
emissions  guidelines  applicable  to 
existing  large  municipal  waste 
combustor  (MWC)  units.  We  prbposed 
to  approve  this  State  Plan  because  we 
determined  that  it  complied  with  the 
relevant  Clean  Air  Act  (CAA) 
requirements.  Our  proposed  action 
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contains  more  information  on  the  State 
Plan  and  our  evaluation. 

n.  Public  Comments  and  EPA 
Responses 

EPA's  proposed  action  provided  a  30- 
day  public  comment  period.  During  this 
period,  we  did  not  receive  any 
comments. 

.    m.  EPA  Action 

No  comments  were  received  that 
change  our  assessment  that  the 
submitted  State  Plan  complies  with  the 
relevant  requirements  regarding 
approval  of  CAA  section  lll(d)/129 
,  State  plans.  Therefore,  EPA  is  fully 
approving  the  State  of  Caiifomia  section 
lll(d)/129  plan  for  the  control  of 
emissions  from  existing  large  MWC 
units.  Upon  approval,  the  requirements 
of  the  State  Plan  become  federally 
enforceable. 

As  discussed  in  the  proposed  action 
and  the  technical  support  dociunent,  the 
underl)ring  conditions  in  the  Emission 
Guidelines  (40  CFR  part  60,  subpart  Cb) 
and  the  Federal  Plan  (40  CFR  part  62, 
subpart  FFF)  v>rill  continue  to  apply  in 
the  case  of  waivers.  EPA  cannot  delegate 
to  districts  the  abilitj'  to  approve 
waivers  of  ioad  and  temperature  limits 
that  are  not  in  accordance  with  the 
purposes  specified  in  60.53b  (b)  and  (c). 
Waivers  of  operator  training  course 
requirements  must  be  approved  by  EPA. 
.  Additionally,  approval  of  the  State  Plan 
vtrill  not  extend  the  compliance  dates 
contained  in  the  Federal  Plan  for  the 
Stanislaus  facility.  Annual  performance 
tests  should  be  conducted  at  the 
Stanislaus  facility  in  accordance  vnth 
60.58b.  As  provided  by  40  CFR  60.28 
(c),  any  revisions  to  the  Caiifomia  State 
Plan  will  not  be  considered  part  of  the 
applicable  plan  until  submitted  by 
CARB  in  accordance  with  40  CFR  60.28 
(a)  or  (b),  as  applicable,  and  until 
.  approved  by  EPA  in  accordance  with  40 
CFR  part  60,  subpart  B. 

IV.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
State  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
State  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 


will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  State  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  State  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  State  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045, 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997). 
because  it  is  not  economically 
significant. 

In  reviewing  State  plan  submissions. 
EPA's  role  is  to  approve  State  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Afr  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  volimtary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  State  plan  submission 
for  failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  State  plan 
submission,  to  use  VCS  in  place  of  a 
State  plan  submission  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air 
Act.  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  note)  do  not  apply.  This 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq^. 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 


Fedmess  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Coiut  of  Appeals  for  the 
appropriate  circuit  by  August  8,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
piuposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subiects  in  40  CFR  Part  62 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Aluminujm, 
Fertilizers,  Fluoride,  Intergovernmental 
relations,  Paper  and  paper  products 
industry',  Phosphate,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides.  Sulfuric  acid  plants.  Waste 
treatment  and  disposal. 

Dated:  May  20,  2003. 
Alexis  Strauss, 
Acting  Regional  Administrator,  Region  IX. 

■  Titie  40,  chapter  I  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  62— [AMENDED] 

■  1.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  F — Caiifomia 

■  2.  Section  62.1100  is  amended  by 
adding  paragraphs  (b)(6)  and  (c)(6)  to 
read  as  follows: 

§62.1100    Identification  of  plan. 

*        *        *        *        * 

(b)*  *  * 

(6)  State  of  CaUfomia's  Section  129/ 
111(d)  Plan  for  Existing  Large  Municipal 
Waste  Combustors,  submitted  by  the 
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California  Air  Resources  Board  on 
September  23,  1998,  with  supplemental 
materials  submitted  on  May  2,  2002. 

(c)*   *   * 

(6)  Existing  large  municipal  waste 
combustors. 

*  *        *     .   *        * 

■  3.  Subpart  F  is  amended  by  adding  an 
undesignated  center  heading  and 
§62.1130  to  read  as  follows: 

Emissions  From  Large  Existing 
Municipal  Waste  Combustion  Units 

§  62.11 30    Identification  of  source*. 

The  plan  applies  to  existing  large 
municipal  waste  combustors  that  were 
constructed  on  or  before  September  20, 
1994,  as  described  in  40  CFR  part  60, 
subpart  Cb. 

*  *        *        •        •    ' 

(FR  Doc.  03-14460  Filed  6-6-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-75(»-9] 

Nebraska:  Final  Auttiortzation  of  State 
Hazardous  Waste  Management 
Program  Revision 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  immediate  flnal 

rule. 

SUMMARY:  EPA  is  wiUidrawing  the 
immediate  final  rule  for  Nebraska:  Final 
Authorization  of  State  Hazardous  Waste 
Management  Program  Revision 
published  on  April  10,  2003,  which 
authorized  changes  to  Nebraska's 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  EPA  stated  in  the 
immediate  final  rule  that  if  EPA 
received  written  comments  that  oppose 
this  authorization  during  the  comment 
period,  EPA  would  publish  a  timely 
notice  of  withdrawal  in  the  Federal 
Register.  Since  EPA  did  receive 
comments  that  oppose  this 
authorization,  EPA  is  withdrawing  the 
immediate  final  rule.  EPA  will  address 
these  conunents  in  a  subsequent  final 
action  based  on  the  proposed  rule  also 
published  on  April  10.  2003,  at  68  FR 
17576. 

DATES:  As  of  June  9.  2003,  EPA 
withdraws  the  immediate  final  rule 
published  on  April  10,  2003,  at  68  FR 
17553. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
V.  Haugen,  U.S.  EPA  Region  7,  ARTD/ 
RESP,  901  North  5th  Street,  Kansas  City, 


KS  66101,  phone  number:  (913)  551- 
7877  or  haugen.lisa@epa.gov. 
SUPPLEMENTARY  INFORMATION:  Because 
EPA  received  written  comments  that 
oppose  this  authorization,  EPA  is 
withdrawing  the  immediate  final  rule 
for  Nebraska:  Final  Authorization  of 
State  Hazardous  Waste  Management 
Program  Revision  published  on  April 
10,  2003,  at  68  FR  17553,  which 
authorized  changes  to  Nebraska's 
hazardous  waste  rules.  EPA  stated  in  the 
immediate  final  rule  that  if  EPA 
received  written  comments  that  oppose 
this  authorization  during  the  comment 
period,  EPA  would  pubUsh  a  timely 
notice  of  withdrawal  in  the  Federal 
Register.  Since  EPA  received  comments 
that  oppose  this  action,  today  EPA  is 
withdrawing  the  immediate  final  rule. 
EPA  will  address  the  comments 
received  during  the  comment  period  in 
a  subsequent  final  action  based  on  the 
proposed  rule  also  published  on  April 
10,  2003.  EPA  will  not  provide  for 
additional  public  comment  during  the 
final  action. 

James  B.  Gulliford, 

Regional  Administrator,  Region  7. 

(FR  Doc.  03-14458  Filed  6-6-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-7510-1] 

Nebraslta:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revision 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule  and  response  to 
comments. 

SUMMARY:  Nebraska  applied  to  EPA  for 
Final  authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  EPA  has  reached  a  final 
determination  that  these  changes  satisfy 
all  requirements  needed  to  qualify  for 
Finsd  authorization.  Thus,  with  respect 
to  these  revisions,  EPA  is  granting  Final 
authorization  to  the  State  to  operate  its 
program  subject  to  the  limitations  on  its 
authority  retained  by  EPA  in  accordance 
with  RCRA,  including  the  Hazardous 
and  Solid  Waste  Amendments  (HSWA) 
of  1984. 

DATES:  Final  authorization  for  the 
revisions  to  Nebraska's  hazardous  waste 
management  program  will  become 
effective  June  9,  2003. 


FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
V.  Haugen.  U.S.  EPA  Region  7,  ARTD/ 
RESP,  901  North  5th  Street,  Kansas  City. 
Kansas  66101,  phone  niunber:  (913) 
551-7877  or  haugeri.hsa@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

A.  Why  Are  Revisions  to  State 
Programs  Necessary? 

States  which  have  received  Final 
authorization  bom  EPA  under  RCRA 
section  3006(b).  42  U.S.C.  6926(b).  must 
maintain  a  hazardous  waste  program 
that  is  equivalent  to.  consistent  with, 
and  no  less  stringent  than  the  Federal 
program.  As  the  Federal  program 
changes.  States  must  change  their 
programs  and  ask  EPA  to  authorize  the 
changes.  Changes  to  State  programs  may 
be  necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  States  must 
change  their  programs  because  of 
changes  to  EPA's  regulations  in  40  Code 
of  Federal  Regulations  (CFR)  parts  124, 
260  through  266,  268.  270.  273  and  279. 

Nebraska  initially  received  Final 
authorization  on  January  24. 1985. 
effective  February  7,  1985  (50  FR  3345). 
to  implement  the  RCRA  hazardous 
waste  management  program.  We  granted 
authorization  for  changes  to  its  program 
on  October  4,  1985.  effective  December 
3.  1988  (53  FR  38950),  June  25,  1996, 
effective  August  26,  1996  (61  FR  32699). 
and  June  4.  2002,  effective  April  22, 
2002  (67  FR  38418). 

On  July  23.  2002.  Nebraska  submitted 
a  final  complete  program  revision 
application,  seeking  authorization  of  its 
changes  in  accordance  with  40  CFR 
271.21.  On  April  10,  2003.  EPA 
published  both  an  Immediate  Final  Rule 
(68  FR  17553)  granting  Nebraska  Final 
authorization  for  these  revisions  to  its 
Federally-authorized  hazardous  waste 
program,  along  with  a  companion 
Proposed  Rule  announcing  EPA's 
proposal  to  grant  such  a  Final 
authorization  (68  FR  17576).  EPA 
announced  in  both  documents  that  the 
Inunediate  Final  Rule  and  the  Proposed 
Rule  were  subject  to  a  thirty-day  public 
comment  period.  The  public  comment 
period  ended  on  May  12.  2003.  EPA 
received  written  comments  from  one 
commenter  during  the  public  comment 
period.  Today's  action  responds  to  the 
comments  EPA  received  and  publishes 
EPA's  Final  determination  granting 
Nebraska  Final  authorization  of  its 
program  revisions.  Further  background 
on  EPA's  Immediate  Final  Rule  and  its 
tentative  determination  to  grant 
authorization  to  Nebraska  for  its 
program  revisions  appears  in  the   ' 
aforementioned  Federal  Register 
notices.  The  issues  raised  by  the 
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commenter  are  sununarized  and 
responded  to  as  follows. 

B.  What  Were  the  Comments  and- 
Responses  to  EPA's  Proposal? 

The  commenter  argued  that  Region 
VII's  process  for  authorizing  revisions  to 
Nebraska's  program  should  require  a 
public  hearing,  which,  the  commenter 
believed,  is  required  by  40  CFR  271.20. 
EPA  disagrees.  40  CFR  271.21  applies 
only  to  initial  program  authorization, 
and  not,  as  in  the  instant  matter,  to 
program  revisions.  For  this  program 
revision,  EPA  has  proceeded  in 
accordance \vith  40  CFR  271.21, 
piu-suant  to  which  public  hearings  are 
not  required.  On  March  4,  1986,  at  51 
FR  07540,  EPA  promulgated 
amendments  to  40  CFR  271.21  that 
eliminated  public  hearing  requirements 
for  program  revisions.  In  this  March  4, 
1986  Federal  Register,  EPA  stated:  "As 
discussed  in  the  proposal,  the  new 
procedures  do  not  require  public 
hearings  to  be  held  in  conjunction  with 
EPA's  authorization  decisions.  Since 
there  is  no  legal  requirement  to  provide 
for  hearings  on  revision  decisions  and 
little  public  interest  has  been  shown  to 
date  in  attending  hearings  on  initial 
authorization  of  State  programs,  we 
think  the  opportunity  to  provide  written 
comments  is  adequate.  Only  one 
comment  was  received  on  the 
elimination  of  routine  public  hearings, 
and  that  comment  favored  the  rule 
change.  However,  while  the  regulatory 
requirement  is  deleted,  a  Regional 
Administrator,  in  his.  discretion,  could 
decide  to  hold  a  hearing."  (51  FR 
07541). 

Consequently,  EPA  Region  VD 
believes  it  adhered  to  the  governing 
regiUations  regarding  opportimities  for 
public  hearings  during  the  EPA 
approval  process  for  State  program 
revisions.  EPA  Region  VII  also  believes 
that  due  to  the  natiue  and  limited 
number  of  comments  received,  the 
opportunity  to  provide  for  written 
comments,  in  lieu  of  a  public  hearing, 
was  an  adequate  process  to  obtain 
public  comment. 

The  commenter  expressed  a  concern 
about  Nebraska's  adoption  of  the 
provisions  of  40  CFR  part  266,  subpart 

C.  EPA  understands  this  comment  to 
state  concerns  about  the  provisions  of 
the  Nebraska  regidations  (which 
incorporate  the  Federal  rules  by 
reference)  that  allow,  under  certain 
conditions,  "hazardous  wastes,"  like 
lime-based  slag,  to  be  used  as  a 
"fertilizer."  This  comment  addresses  an 
issue  which  is  not  part  of  the  referenced 
revisicm  application.  Specifically,  with 
regard  to  the  provisions  of  40  CFR  part 
266,  subpart  C.  in  the  context  of 


fertilizer  applications,  these  provisions 
in  Nebraska's  program  were  authorized 
by  EPA  as  part  of  Nebraska's  first 
program  revision,  which  took  effect  on 
'  December  3, 1989 — over  thirteen  years 
ago.  Nebraska's  ciurent  revision 
application,  for  which  EPA  recently 
published  its  tentative  approval,  with  an 
opportunity  for  public  comment,  does 
not  include  any  regulatory  revisions  to 
40  CFR  part  266,  subpart  C.  Since  the 
comment  EPA  has  received  on  "use 
constituting  disposal"  is  not  part  of 
Nebraska's  most  recent  program  revision 
application,  EPA  believes  the  public 
comments  on  "use  constituting 
disposal"  are  not  within  the  scope  of 
this  Agency  action.  The  commenter 
expressed  further  concern  regarding 
"H*A's  failure  to  require  the  Nebraska 
Attorney  General  to  review  Nebraska's 
statutes  based  on  rule-by-rule  authority 
as  required  under  40  CFR  271.7."  The 
conunenter  asserts  that  "checklists  do 
not  provide  for  as  comprehensive  a 
review."  EPA  uses  checklists  to  review 
State  rules  in  detail.  40  CFR  271.7 
requires  the  State  Attorney  General  to 
submit  a  statement  that  the  laws  of  the 
State  provide  adequate  authority  to 
carry  out  the  program  described  under 
40  CFR  271.6.  This  statement  should 
include  citations  to  the  specific  statutes, 
administrative  regulations  and,  where 
appropriate,  judicial  decisions  which 
demonstrate  adequate  authority.  The 
State  of  Nebraska  has  done  this.  40  CFR 
271.7  further  requires  that  the  State 
statutes  and  regulations  cited  by  the 
State  Attorney  General  shall  be  in  the 
form  of  lawfully  adopted  State  statutes 
and  regulations  at  the  time  the 
statement  is  signed  and  shall  be  fully 
effective  by  the  time  the  program  is 
approved.  Nebraska's  Attorney  General 
has  submitted  a  statement  which 
satisfies  this  requirement. 

C.  What  Decisions  Have  We  Made  in 
This  Rule? 

Based  on  EPA's  response  to  public 
comments,  the  Agency  has  determined 
that  approval  of  Nebraska's  RCRA 
program  revisions  should  proceed.  EPA 
has  made  a  final  determination  that 
Nebraska's  application  to  revise  its 
authorized  program  meets  all  of  the 
statutory  and  r^ulatory  requirements 
established  by  RCRA.  "Therefore,  we 
grant  Nebraska  Final  authorization  to 
operate  its  hazardous  waste  program 
with  the  changes  described  in  its 
application  for  program  revisions. 
Nebraska  has  responsibility  for  carrying 
out  the  aspects  of  the  RCRA  program 
described  in  its  approved  program 
applications,  subject  to  the  limitations 
of  the  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA).  New 


Federal  requirements  and  prohibitions 
imposed  by  Federal  regulations  that 
EPA  promulgates  imder  the  authority  of 
HSWA  take  effect  in  authorized  States 
before  they  are  authorized  for  the 
requirements.  Thus,  EPA  will   • 
implement  any  such  HSWA 
requirements  and  prohibitions  in 
Nebraska,  including  issuing  HSWA 
permits,  until  the  State  is  granted 
authorization  to  do  so.  For  further 
background  on  the  scope  and  effect  of 
today's  action  to  approve  Nebraska's 
RCRA  program  revisions,  please  refer  to 
the  preambles  of  EPA's  April  10,  2003, 
Proposed  and  Immediate  Final  Rules  at 
68  FR  17576  and  68  FR  17553. 
respectively. 

D.  Administrative  Requirements 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
requirements  of  Executive  Order  12866 
(58  FR  51735,  October  4,  1993),  and 
therefore  this  action  is  not  subject  to 
review  by  OMB.  This  action  authorizes 
State  requirements  for  the  purpose  of 
RCRA  3006  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
State  law.  Accordingly,  I  certify'  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  action  authorizes 
pre-existing  requirements  under  State 
law  and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  State  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4).  For 
the  same  reason,  this  action  also  does 
not  significantly  or  uniquely  affect  the 
commtuiities  of  Tribal  governments,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  will  not  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132  (64 
FR  43255,  August  10,  1999),  because  it 
merely  authorizes  State  requirements  as 
part  of  the  State  RCRA  hazardous  waste 
program  without  altering  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  by 
RCRA.  This  action  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885, 
April  23,  1997),  because  it  is  not 
economically  significant  and  it  does  not 
make  decisions  based  on  environmental 
health  or  safety  risks.  This  rule  is  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
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Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001),  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

Under  RCRA  3006(b),  EPA  grants  a 
State's  application  for  authorization  as 
long  as  the  State  meets  the  criteria 
required  by  RCRA.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  State 
authorization  application,  to  require  the 
use  of  any  particular  voluntary 
consensus  standard  in  place  of  another 
standard  that  otherwise  satisfies  the 
requirements  of  RCRA.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7, 1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  "This  rule  does  not 
impose  an  information  collection 
burden  luider  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  dociunebt  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  in  the  Federal  Register.  A 
major  rule  cannot  take  effect  until  60 
days  after  it  is  published  in  the  Federal 
Register.  This  action  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2).  This 
action  will  be  effective  August  8,  2003. 

List  of  Sub|ects  in  40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  waste.  Hazardous  waste 
transportation,  Incorporation-by- 
Reference,  hidian  lands, 
Intergovernmental  relations.  Penalties, 


Reporting  and  recordkeeping 
requirements. 

Authority:  This  action  is  issued  under  the 
authority  of  sections  2002(a),  3006  and 
70G4(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a).  6926,  6974(b). 

James  B.  GullifiDrd, 

Regional  Administrator,  Region  7. 

[FR  Doc.  03-14459  Filed  6-6-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2, 25, 74  and  78 

[ET  Dockat  No.  98-206;  FCC  0»-2S] 

Fixed  Satellite  and  Terrestrial  Systems 
IntheKu-Band 

agency:  Federal  Communications 

Commission. 

ACnON:  Final  rule. 

summary:  This  document  addresses  the 
Petitions  for  Reconsideration  from 
Skybridge  L.L.C.  ("Skybridge"):  and 
Hughes  Communications,  Inc.,  Hughes 
Conununications  Galaxy,  Inc.  and 
Hughes  Network  Systems,  a  division  of 
Hughes  Electronics  Corporation 
("Hughes")  filed  in  response  to  the  First 
Report  and  Order  and  Further  Notice  of 
Proposed  Rule  Making  ("First  R&O"). 
The  proceeding  addresses  a  request  by 
Skybridge  to  allow  non-geostationary 
orbit  ("NGSO")  fixed  satellite  services 
("FSS")  to  share  various  frequencies  in 
the  Ku-Band  with  existing  geostationary 
orbit  ("GSO")  satellite  services  and 
terrestrial  services.  Our  action  herein 
addresses  aspects  of  the  Skybridge 
Reconsideration  Petition  relating  to 
NGSO  FSS  sharing  with  terrestrial 
services  and  Federal  Government         ■    . 
operations,  as  well  as  the  Hughes 
Reconsideration  Petition  relating  to  our 
radio  frequency  ("RF")  safety  rules 
requiring  warning  labels  and 
recommending  professional  installation 
for  NGSO  FSS  subscriber  antennas. 
DATES:  Effective  August  8,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Miller,  Office  of  Engineering  and 
Technology.  (202)  418-7351,  or  Ted 
Ryder,  Office  of  Engineering  and 
Technology,  (202)  418-2803. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Second 
Memorandum  Opinion  and  Order,  ET 
Docket  No.  98-206,  FCC  03-25,  adopted 
February  3,  2003,  and  released  February 
11,  2003.  The  full  text  of  this 
Commission  decision  is  available  on  the 
Commission's  Internet  site  at  http:// 
www.fcc.gov.  It  is  available  for 
inspection  and  copying  during  normal 


business  hoius  in  the  FCC  Reference 
Information  Center,  Room  CY-A257, 
445  12th  Street,  SW.,  Washington,  DC 
20^54.  The  complete  text  of  this 
dociunent  also  may  be  purchased  from 
the  Conunission's  copy  contractor, 
Qualex  International,  445  12th  Street, 
SW.,  Room,  CY-B402,  Washington,  DC 
20554.  The  full  text  may  also  be 
downloaded  at:  http://www.fcc.gov. 
Alternative  formats  are  available  to 
persons  with  disabilities  by  contacting 
Brian  Millin  at  (202)  418-7426  or  TTY 
(202)  418-7365. 

Summary  of  the  Second  Memorandum 
Opinion  and  Order 

1.  In  the  Second  Memorandum 
Opinion  and  Order,  the  Commission 
granted  Skybridge's  request  and 
amended  our  rules  to  allow,  tmder 
certain  conditions,  NGSO  FSS  Earth-to- 
space  ("uplink")  operations  in  the 
13.15-13.2125  GHz  portion  of  the 
12.75-13.25  GHz  band.  In  making  the 
change  the  Commission  concludes  that 
NGSO  FSS  can  implement  measiues  to    . 
protect  incumbent  broadcast  auxiliary 
service  ("BAS")  and  cable  television 
relay  service  ("CARS")  mobile  pickup 
operations  from  harmful  interference. 

2.  The  Commission  grants  Skybridge's 
request  and  states  that  power  flux 
density  ("PFD")  limits  for  NGSO  FSS  in 
the  10.7-11.7  GHz  band  are  sufficient  to 
protect  services  in  the  band  without  the 
need  for  individual  coordination.  This 
ensures  incumbent  services  are 
protected  against  harmful  interference 
without  creating  an  unnecessary  burden 
on  NGSO  FSS  licensees. 

3.  The  Commission  granted 
Skybridge's  request  and  amended  the 
rules  to  clarify  the  definition  of  NGSO 
FSS  earth  station  gateways  to  limit  use 
only  for  NGSO  FSS  backbone  support. 

4.  The  Commission  granted 
Skybridge's  request  and  adopted  the 
Telecommunications  Union's  ("ITU") 
effective  isotropically  radiated  pow^r 
("EKP")  limit  on  federal  radiolocation 
operations  in  the  13.75-14.0  GHz  band, 
and  permits  NGSO  FSS  operations  to 
claim  protection  from  these 
radiolocation  operations. 

5.  The  Commission  denied 
Skybridge's  request,  maintains  the  EIRP 
density  limit  to  protect  against 
interference  to  the  National  Aeronautics 
and  Space  Administration  ("NASA") 
tracking  data  and  relay  satellite  system 
("TDRSS")  operations  across  the  10 
megahertz  of  the  13.77-13.78  GHz  band, 
and  denies  the  request  to  restrict  this 
protection  to  only  6  megahertz. 

6.  The  Commission  denied 
Skybridge's  request  to  require  NGSO 
FSS  licensees  and  radio  astronomy 
service  ("RAS")  entities  to  use  the 
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protection  levels  and  calculation 
methods  in  the  ITU's  Article  29.  The 
Commission  maintained  the 
requirement  in  footnote  US355  that 
NGSO  FSS  licensees  in  the  10.7-11.7 
GHz  band  coordinate  with  RAS  entities 
to  reach  "mutually  acceptable 
agreements."  This  flexible  approach 
will  allow  the  use  of  Article  29 
procedures  or  any  other  procedure 
deemed  appropriate  by  the  interested 
parties. 

7.  The  Commission  denied  Hughes's 
Petition  to  revisit  language  in  the  First 
Report  and  Order,  16  FCC  Red  4096, 
December  8,  2000,  66  FR  7607,  January 
24,  2001,  recommending  professional 
installation  of  two-way  NGSO  FSS 

.antennas.  The  Commission  continues  to 
find  that  the  language  is  neither  overly 
broad  nor  unnecessary,  and  is 
harmonious  with  the  language  of  other 
NGSO  FSS  decisions. 

Final  Regulatory  Flexibility  Analysis 

8.  The  Reguktory  Flexibility  Act 
(RFA)  1  requires  an  agency  to  describe 
any  significant  alternatives  that  it  has 
•considered  in  developing  its  approach, 
which  may  include  the  following  four 
alternatives  (among  others):  "(1)  The 
establishment  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  accoimt  the  resources 
available  to  small  entities;  (2)  the 
clarification,  consolidation,  or 
simplification  of  compliance  and 
reporting  requirements  under  the  rule 
for  such  smaJl  entities;  (3)  the  use  of 
performance  rather  than  design 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  such  small  entities. 

9.  The  Commission  has  adopted 
technical  rules  to  facilitate  spectrum 
sharing  between  new  NGSO  FSS 
systems  in  the  Ku  band  and  existing 
services  in  this  spectrum.  Wherein  we 
grant  in  part  Skybridge's  requests  for 
reconsideration,  we  modify  these  rules 
to  further  these  goals.  We  acknowledge 
that  as  the  radio  spectrum  is 
increasingly  used,  it  becomes  more 
difficult  to  accommodate  all  requests  for 
access  to  the  radio  spectrum,  however, 
this  action  applies  existing  frequency 
coordination  procedures  to  NGSO  FSS 
systems  sharing  spectrum  with  fixed 
services.  However,  frequency 
coordination  should  ensiue  that  new 
operations  of  either  service  will  protect 
existing  operations  and  have  access  to 
spectnun  if  it  is  technically  possible. 


'  See  5  U.S.C.  603.  The  RFA,  see  5  U.S.C.  601.. 
has  been  amended  by  the  Contract  With  America 
Advancement  Act  of  1996,  Public  Law  104-121, 
110  Stat.  847  (1996)  (CWAAA).  Title  IP  of  the 
CWAAA  is  the  Small  Business  Regulatory  - 
Enforcement  Fairness  Act  of  1996  (SBREFA). 


10.  In  considering  the  Skybridge's 
request  for  NGSO  FSS  access  to  the 
13.15-13.2125  GHz  band,  the 
Commission  considered  the  impact  on 
terrestrial  operations  granting  such  a 
request  might  have.  Further,  the 
Commission  adopted  rules  that  carefully 
weigh  the  complexity  of  sharing  with 
mobile  BAS/CARS  operations  could 
impose  against  the  need  for  minimal 
measures  to  accommodate  sharing  in 
bands  increasingly  congested  by  co- 
primary  satellite  and  terrestrial  use. 

11.  Regarding  shariilg  between  NGSO 
FSS  systems  and  broadcast  auxiliary 
("BAS")  operations,  the  Report  and 
Order  stated  that  the  Commission  will 
adopt  some  form  of  geographic 
protection  areas  for  terrestrial 
operations  in  those  bands  used  by 
NGSO  FSS  gateway  earth  stations. 
These  protection  areas  will  be  further 
defined  in  a  futiire  proceeding,  but  are     • 
intended  to  facilitate  the  growth  of 
terrestrial  operations,  while  not 
unnecessarily  hindering  the  deployment 
of  NGSO  FSS  systems.  Further,  to 
ensure  BAS  operations  in  all  areas  can 
continue  to  operate  unencumbered  by 
new  NGSO  FSS  systems,  this  Second 
Memorandum  Opinion  and  Order 
reinforces  efforts  to  minimize  impacts 
on  BAS/CARS  entities  by  retaining  the 
four  channels  at  13.15-13.2125  GHz  for 
exclusive  co-primary  BAS/CARS  use  in 
50  km  areas  around  major  TV  markets 
and  by  requiring  NGSO  FSS  operations 
observe  power  limits  to  ensure 
continued  operations  outside  those 
select  areas. 

List  of  Subjects 

47  CFR  Part  2 

Radio,  Television. 
47  CFR  Part  25 

Satellites. 
47  CFR  Part  74 
.  Television.     ' 
47  CFR  Part  78 

Cable  television. 
Federal  Communications  Commission. 
William  F.  Caton, 
Deputy  Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  parts  2,  25, 
74,  and  78  as  follows: 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

■  1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 


Authority:  47  U.S.C.  154,  302a,  303.  and 
336,  unless  otherwise  noted. 

■  2.  Amend  §  2.106,  the  Table  of 
Frequency  Allocations  as  follows: 

■  a.  In  the  list  of  Non-Government  (NG) 
footnotes,  footnote  NG53  is  revised. 

■  b.  hi  the  list  of  United  States  (US) 
footnotes,  footnote  US356  is  revised. 

The -revisions  read  as  follows: 

§  2.1 06    Tat>le  of  Frequency  Allocations. 

United  States  (US)  Footnotes 

***** 

US356    In  the  band  13.75-14  GHz,  an 
earth  station  in  the  fixed-satellite  service 
shall  have  a  minimum  antenna  diameter  of 
4.5  m  and  the  e.i.r.p.  of  any  emission  should 
be  at  least  68  dBW  and  should  not  exceed  85 
dBW.  In  addition  the  e.i.r.p..  averaged  over 
one  second,  radiated  by  a  station  in  the 
radiolocation  service  shall  not  exceed  59 
dBW.  Receiving  space  stations  in  the  fixed- 
satellite  service  shall  not  claim  protection 
from  radiolocation  transmitting  stations 
operating  in  accordance  with  the  United 
States  Table  of  Frequency  Allocations.  ITU 
Radio  Regulation  No.  5.43A  does  not  apply. 
***** 

Non-Federal  Government  (NG)  Footnotes 

***** 

NG53    The  band  13.15-13.20  GHz  is     ' 
reserved  for  television  pickup  and  CARS 
pickup  stations  inside  a  50  kin  radius  of  the 
100  television  markets  delineated  in  §  76.51 
of  this  chapter.  Outside  a  50  km  radius  of  the 
100  television  markets  delineated  in  §  76.51 
of  this  chapter,  television  pickup  stations, 
CARS  stations  and  NGSQ  FSS  gateway  earth 
stations  shall  operate  on  a  primary  co-equal 
basis.  The  band  13.20-13.2125  GHz  is 
reserved  for  television  pickup  stations  on  a 
primary  basis  and  CARS  pickup  stations  on 
a  secondary  basis  inside  a  50  km  radius  of 
the  100  television  markets  delineated  in 
§  76.51  of  this  chapter.  Outside  a  50  km 
radius  of  the  100  markets  delineated  in 
§  76.51  of  this  chapter,  television  pickup 
stations  and  NGSO  FSS  gateway  earth 
stations  shall  operate  on  a  co-primary  basis, 
CARS  stations  shall  operate  on  a  secondary 
basis.  Fixed  television  auxiliary  stations 
licensed  pursuant  to  applications  accepted 
for  filing  before  September  1, 1979.  may 
continue  operation  on  channels  in  the  13. IS- 
IS.25  GHz  band,  subject  to  periodic  license 
renewals.  NGSO  FSS  gateway  uplink 
transmissions  in  the  13.15-13.2125  GHz 
segment  shall  be  limited  to  a  maximum  EIRP 
of  3.2  dBW  towards  0  degrees  on  the  radio 
horizon.  These  provisions  shall  not  apply  to 
GS©  FSS  operations  in  the  12.75-13.25  GHz 
band. 


PART  25— SATELUTE 
COMMUNICATIONS 

.■  3.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  701-744.  Interprets  or 
applies  Sections  4.  301.  302.  303.  307,  309 
and  332  of  the  Communications  Act,  as 
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amended,  47  U.S.C.  Sections  154.  301,  302. 
303,  307.  309  and  332,  unless  otherwise 
noted. 

■  4.  Section  25.201  is  amended  by 
revising  the  introductory  text  and 
paragraph  2  of  the  definition  for  NGSO 
FSS  gateway  earth  station  to  read  as 
follows:    . 

S  25.201    DafinitkMis. 

***** 

NGSO  FSS  gateway  earth  station.  A 
gateway  earth  station  is  an  earth  station 
complex  consisting  of  multiple 
interconnecting  earth  station  antennas 
supporting  the  communication  routing 
and  switching  functions  of  a  non- 
geostationary  satellite  orbit  fixed- 
satellite  service  (NGSO  FSS)  system  as 
a  whole.  A  gateway  earth  station  in  the 
NGSO  FSS: 


(2)  Shall  not  be  for  the  exclusive  use 
of  any  customer. 


■  5.  Section  25.202  is  amended  by 
revising  the  table  and  footnotes  in 
paragraph  (a)(1)  to  read  as  follows: 

125.202    Frequ«ncies,  frequency  tolerance 
and  emission  limitations. 

(a)(1)*   *   * 


Space-to-earth 
(GHz) 

Earth-to-space  (GIHz) 

3.7-4.2'  

5.925-6  425 ' 

10.7-10.95 '• '2  

10.95-1 1.2 '-aw  .. 
11.2-1 1.45 '■«  ...- 
11. 45-1 1.7 '-a"  .. 
11.7-12.23 

12.75-13.2&'  '2  '* 

13.75-14*  « 

14-14.25 

14.2-14.5 

173-178" 

12.2-12.7^3  

27  5-29  5 ' 

18.3-18.58 '•  10  

18.58-18.8*  '0  " 
18.8-19.3^  '0 
1 9.3-1 9.7  •  '0 
19.7-20.2 '0 
37.6-38.6 
40-41 

29.5-30 
48.2-50.2 

• 

'  This  band  is  shared  coequally  with  terres- 
trial radiocommunication  services. 

2  Use  of  this  band  by  geostationary  satellite 
orbit  satellite  systems  in  the  fixed-satellite 
service  is  limited  to  international  systems;  i.e., 
other  tfian  domestic  systems. 

3  Fixed-satellite  transponders  may  be  libed 
additionally  for  transmissions  in  the  broad- 
casting-satellite service. 

*  This  band  is  shared  on  an  equal  t>asis  with 
the  Government  radiolocation  service  and 
grandfattiered  space  stations  in  the  Tracking 
and  Data  Relay  Satellite  System. 

^In  this  band,  stations  in  the  radionavigation 
service  shall  operate  on  a  secondary  basis  to 
the  fixed-satellite  service. 

"The  band  18.58-18.8  GHz  is  shared  co- 
equally with  existing  ten'estrial 
radiocommunication  systems  until  June  8, 
2010. 


^The  band  18.8-19.3  GHz  is  shared  co- 
equally with  terrestrial  radiocommunication 
services,  until  June  8,  2010.  After  this  date, 
the  sub-band  19.26-19.3  GHz  is  shared  co- 
equally with  existing  terrestrial 
radiocommunication  systems. 

8  The  use  of  the  band  19.3-19.7  GHz  by  the 
fixed-satellite  service  (space-to-Earth)  is  lim- 
ited to  feeder  links  for  the  motxie-satellite 
SGrvic6 

9  The  use  of  the  band  17.3-17.8  GHz  by  the 
fixed-satellite  service  (Earth-to-space)  is  lim- 
ited to  feeder  links  for  broadcasting-satellite 

'sen/kw,  and  the  sub-band  17.7-17.8  GHz  is 
shared  co-equally  with  terrestrial  fixed  serv- 
k»s. 

'°This  band  is  sltared  co-equally  with  the 
Federal  Government  fixed-satellite  servk;e. 

"The  band  18.6-18.8  GHz  is  shared  co- 
equally with  the  norvFederal  Government  and 
Federal  Government  Earth  exploration-satellite 
(passive)  and  space  research  (passive)  serv- 
k»s. 

12  Use  of  this  band  by  non-geostatk>nary 
satellite  ort)it  systems  In  tfie  nxed-satellite 
servKe  Is  limited  to  gateway  earth  station  op- 
erations. 

13  Use  of  this  band  by  the  fixed-satellite 
servk:o  is  limited  to  non-geostatk>nary  satellite 
orbit  systems. 

'*Use  of  this  band  by  NGSO  FSS  gateway 
earth  station  uplink  operations  is  subject  to  the 
provisions  of  §  2. 1 06  NG53.  . 


PART  74— EXPERIMENTAL  RADIO, 
AUXIUARY.  SPECIAL  BROADCAST 
AND  OTHER  PROGRAM 
DISTRIBUTION  SERVICES 

■  6.  The  authority  citation  for  part  74 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  307,  336(f), 
336(h)  and  554. 

■  7.  Section  74.602  is  amended  by 
revising  footnote  2  following  the  table  in 
paragraph  (a)  introductory  text  to  read  as 
follows: 

§74.602    Frequency  assignment 

(a)*   *   ^ 

2  The  band  13.15-13.20  GHz  is  reserved  JFor 
television  pickup  and  CARS  pickup  stations 
inside  a  50  km  radius  of  the  100  television 
markets  delineated  in  §  76.51  of  this  chapter. 
Outside  a  50  km  radius  of  the  100  television 
markets  delineated  in  §  76.51  of  this  chapter, 
television  pickup  stations,  CARS  stations  and 
NGSO  FSS  gateway  earth  stations  shall 
operate  on  a  primary  co-equal  basis.  The 
band  13.20-13.2125  GHz  is  reserved  for 
television  pickup  stations  on  a  primary  basis 
and  CARS  pickup  stations  on  a  secondary 
basis  inside  a  50  km  radius  of  the  100 
television  markets  delineated  in  §  76.51  of 
this  chapter.  tDutside  a  50  km  radius  of  the 
100  markets  delineated  in  §  76.51  of  this 
chapter,  television  pickup  stations  and  NGSO 
FSS  gateway  earth  stations  shall  operate  on 
a  co-primary  basis,  CARS  stations  shall 
operate  on  a  secondary  basis.  Fixed 
television  auxiliary  stations  licensed 
pursuant  to  applications  accepted  for  filing 
before  September  1, 1979,  may  continue 
operation  on  channels  in  the  13.15-13.25 
GHz  band,  subject  to  periodic  license 
renewals.  NGSO  FSS  gateway  uplink 


transmissions  in  the  13.15-13.2125  GHz 
segment  shall  be  limited  to  a  maximum  EIRP 
of  3.2  dBW  towards  0  degrees  on  the  radio 
horizon.  These  provisions  shall  not  apply  to 
GSO  FSS  operations  in  the  12.75-13.25  GHz 
band. 


PART  78— CABLE  TELEVISION  RELAY 
SERVICE 

■  8.  The  authority  for  part  78  continues 
to  read  as  follows: 

Authority:  Sees.  2,  3,  4,  301.  303,  307,  308, 
309,  48  Stat.,  as  amended,  1064, 1065, 1066. 
1081, 1082, 1083. 1084, 1085;  47  U.S.C.  152, 
153,154.301,303,307,308,309. 

■  9.  Sections  78.18  is  amended  by 
revising  paragraphs  (1)  and  (m)  to  read  as 
follows: 

§  78.1 8    Frequency  assignments. 

***** 

(1)  The  band  13.15-13.20  GHz  is 
reserved  for  television  pickup  and 
CARS  pickup  stations  inside  a  50  km 
radius  of  the  100  television  markets 
delineated  in  §  76.51  of  this  chapter. 
Outside  a  50  km  radius  of  the  100 
television  markets  delineated  in  §  76.51 
of  this  chapter,  television  pickup 
stations,  CARS  stations  and  NGSO  FSS 
gateway  earth  stations  shall  operate  on 
a  primary  co-equal  basis.  The  band 
13.20-13.2125  GHz  is  reserved  for 
television  pickup  stations  on  a  primary 
basis  and  CARS  pickup  stations  on  a 
secondary  basis  inside  a  50  km  radius 
of  the  100  television  markets  delineated 
in  §  76.51  of  this  chapter.  Outside  a  50 
km  radius  of  the  100  markets  delineated 
in  §  76.51  of  this  chapter,  televisicm 
pickup  stations  and  NGSO  FSS  gateway 
earth  stations  shall  operate  on  a  co- 
primary  basis,  CARS  stations  shall 
operate  on  a  secondary  basis.  Fixed 
television  auxiliary  stations  licensed 
pursuant  to  applications  accepted  for 
filing  before  September  1,  1979,  may 
continue  operation  on  channels  in  the 
13.15-13.25  GHz  band,  subject  to 
periodic  license  renewals.  NGSO  FSS 
gateway  uplink  transmissions  in  the 
13.15-13.2125  GHz  segment  shall  be 
limited  to  a  maximum  EIRP  of  3.2  dBW 
towards  0  degrees  on  the  radio  horizon. 
These  provisions  shall  not  apply  to  GSO 
FSS  operations  in  the  12.75-13.25  GHz 
band. 

(m)  CARS  stations  may  be  authorized 
for  use  of  the  band  from  13.20  to  13.25 
GHz  on  a  secondary  basis  to  Television 
Broadcast  Auxiliary  Stations.  CARS 
stations  are  also  secondary  to  NGSO 
FSS  gatevray  earth  station  uplink 
operations.  Any  CARS  application 
seeking  authorization  for  use  of  the 
13.20  to  13.25  GHz  band  must 
demonstrate  that  the  applicant  has 


Federal  Register / Vol.  68.  No.  110/Monday,  June  9,  2003 /Rules  and  Regulations  34339 


exhausted  all  spectrum  available  to  it  in     specify  whether  the  channels  are  6 
the  12.70  to  13.20  GHz  band.  MHz,  12.5  MHz,  or  25  MHz  wide  and 

Applications  for  use  of  this  band  must 


give  the  upper  and  lower  boundaries 
and  the  polarization  for  each  chaiuiel. 

[FR  Doc.  03-14396  Filed  6-6-03;  8:45  ami 
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Proposed  Rules 


Federal  Register 

Vol.  68.  No.  110 

Monday,  )une  9,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  Is  to  give  interested 
persons  an  opportunity  to  parttctpate  In  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-14848;  Airspace 
Docket  No.  03-AWP-5] 

Proposed  Establishment  of  Class  E 
Airspace;  Susanvllle,  CA 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  a  Class  E  airspace  area  at 
Susanville  CA.  The  establishment  of 
Area  Navigation  (RNAVt  Global 
Positioning  System  (GPS)  Standard 
Instnmient  Approach  Procedures 
(SIAPs)  at  Susanville  Municipal  Airport 
has  made  this  proposal  necessary. 
Controlled  airspace  extending  upward 
from  700  feet  above  the  surface  is 
needed  to  contain  aircraft  executing 
RNAV  (GPS)  RWY  29  and  RNAV  (GPS)- 
A  SIAPs.  The  intended  effect  of  this 
action  is  to  provide  adequate  controlled 
airspace  for  Instrument  Flight  Rule  (IFR) 
operations  at  Susanville  Municipal 
Airport. 

DATES:  Comments  must  be  received  on 
or  before  July  24,  2003. 
ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management  , 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-14848/ 
Airspace  Docket  No.  03-AWP-5,  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
0     any  comments  received,  and  any  final 
dispositions  in  person  in  the  Docket 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
(NASSIF  Building  at  the  above  address. 


An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Regional  Air  Traffic 
Division,  Western-Pacific  Region, 
Federal  Aviation  Administration,  at 
15000  Aviation  Boulevard,  Lawndale. 
California  90261. 

SUPPLEMENTARY  INFORMATION:  ' 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments,  as  they  may  desire.     > 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Coitimunications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
on  this  notice  must  submit  with  the 
conunents  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-14848/ Airspace 
Docket  No.  03-AWP-5."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  comraenter. 

Availability  of  NPRM 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://dms.dot.gov.  Recently 
published  rulemaking  documents  can 
also  be  accessed  through  the  FAA's  Web 
page  at  http://www.faa.gov  or  the 
Superintendent  of  Document's  Web  • 
page  at  http://www.access.gpo.gov/nara. 

Additionally,  any  person  may  obtain 
a  copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Administration,  Office  of  Air  Traffic 
Airspace  Management,  ATA-400,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-8783.  Communications  must 
identify  both  document  numbers  for  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  contact  the  FAA's 
Office  of  Rulemaking.  (202)  267-9677, 
to  request  a  copy  of  Advisory  Circular 
No.  11-2A,  Notice  of  Proposed 


Rulemaking  Distribution  System,  which 
describes  the  application  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  by 
'  establishing  a  Class  E  airspace  area  at 
Susanville,  CA.  The  establishment  of  an 
RNAV  (GPS)  RWY  29  SIAP  and  an 
RNAV  (GPS)-A  SIAP  at  Susanville 
Municipal  Airport  has  made  this 
proposal  necessary.  Controlled  airspace 
extending  upward  from  700  feet  above 
the  surface  is  needed  to  contain  aircraft 
executing  these  two  new  procediu«s. 
The  intended  effect  of  this  proposal  is 
to  provide  adequate  controlled  airspace 
for  instrument  operations  at  Susanville 
Municipal  Airport.  Class  E  airspace 
designations  are  published  in  paragraph 
6005  of  FAA  Order  7400.9K  dated 
August  30,  2002,  and  effective 
September  16  2002,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  In  this  dociunent  would  be 
published  subsequently  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entitles  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 
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PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS;  ROUTES; 
AND  REPORTING  POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.  O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amendedl 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  Effective, 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  ^rth. 
*         *         *         *         « 

AWF  CA  E5  Susanville,  CA  [New] 

'Susanville  Municipal  Airport,  CA 

(Lat.  40°22'33''  N.  long.  120°34'21''  W) 
That  airspace  extending 'upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  Susanville  Municipal  Airport  and 
within  2  miles  each  side  of  the  134°  bearing 
from  the  Susanville  Municipal  Airport 
extending  from  the  6.5-mile  radius  to  10.3 
miles  southeast  of  the  Susanville  Municipal 
Airport  and  within  2  miles  each  side  of  the 
339°  bearing  from  the  Susanville  Municipal 
Airport  extending- from  the  6.5-mile  radius  to 
10  miles  northwest  of  the  Susanville 
Municipal  Airport. 
***** 

Issued  in  Los  Angeles,  California,  on  April 
29,  2003. 

John  Clancy, 

Manager,  Air  Traffic  Division,  Western-Pacific 

Region. 

(FR  Doc.  03-14427  Filed  6-6-03;  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  220 

RIN  3220-ABSO 

Determining  Disability 

agency:  Railroad  Retirement  Board. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Board  proposes  to  amend 
its  regulations  to  index  the  amotmt  of 
earnings  used  to  determine  if  an 
individual  is  engaged  in  substantial 
gainful  activity  (SGA)  to  any  increase  in 
the  Social  Seciu-ity  national  average 
wage  index  and  to  increase  from  $200 
to  $530  the  minimum  amount  of 
monthly  earnings  to  count  during  a  ^al 
work  period  and  then  Index  that  amount 


to  the  Social  Security  national  average 
wage  index. 

DATES:  In  order  for  us  to  consider  your 
conunents  on  these  specific  proposals, 
the  Board  must  receive  them  by  August 
8,2003. 

ADDRESSES:  Submit  comments  in 
writing  to  the  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  North 
Rush  Street,  Chicago,  Illinois  60611- 
2092. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marguerite  P.  Dadabo,  Assistant  General 
Counsel,  (312)  751-4945,  TDD  (312) 
751-4701. 

SUPPLEMENTARY  INFORMATION:  The 
Railroad  Retirement  Act  provides  for 
disability  aiuiuities  for  employees, 
widow{ter)s,  and  children  of  deceased 
railroad  employees  who  are  imable  to 
engage  in  any  regular  employment 
because  of  a  physical  or  mental 
Impairment.  Regular  employment  is 
defined  by  reference  to  Uie  definition  of 
substantial  gainful  activity  under  the 
Social  Security  Act.  Sections  220.141 
and  220.142  of  the  Board's  regulations 
reflect  this  definition  and  define 
"substantial  gainful  activity"  (SGA)  as 
work  activity  that  Involves  doing 
significant  physical  or  mental  .activities 
for  pay  or  profit.  Work  activity  is  gainful 
if  it  iS'the  kind  of  work  usually  done  for 
pay  or  profit,  whether  or  not  profit  is 
realized.  Section  220.143  sets  forth 
earnings  levels  at  which  the  Board 
considers  a  person  to  be  engaged  in  SGA 
regardless  of  the  severity  of  his  or  her 
impairment.  The  amount  of  average 
monthly  earnings  that  ordinarily 
demonstrates  SGA  was  increased 
effective  July  1, 1999,  when  the  Board 
raised  from  $500  to  $700  the  average 
monthly  earnings  guidelines  used  to 
determine  whether  work  done  by  a 
person  is  substantial  gainful  activity. 

The  Board  proposes  to  issue 
regulations  that  would  increase  certain 
thresholds  for  disabled  workers.  Under 
the  proposal,  the  average  monthly 
earnings  guideline,  which  is  used  to 
determine  whether  work  done  by 
disabled  workers  (other  than  those  who 
are  blind)  is  substantial  gainful  activity, 
would  be  increased  to  $740.00  for 
calendar  year  2001  and  would  thereafter 
be  automatically  adjusted  each  year 
based  on  increases  in  the  Social 
Seciuity  national  average  wage  index. 
See  42  U.S.C.  409(k)(l).  The  amount 
that  is  used  to  determine  if  a  disabled 
individual  has  performed  "services" 
during  a  trial  work  period  also  would  be 
subject  to  an  automatic  annual 
adjustment.  These  changes  would 
conform  to  changes  in  the  reguJations  of 
the  Social  Seciuity  Administration  that 


became  final  effective  January  29,  2001 
(65  FR  82905,  December  29,  2000). 

In  order  to  be  eligible  for  disability 
benefits,  an  applicant  must  not  be 
performing  substantial  gainful  activity. 
A  beneficiary's  ongoing  eligibility  for 
disability  benefits  is  also  subject  to  this 
rule.  Therefore,  the  Board  has 
established  both  upper  and  lower 
thresholds  as  guidelines  for 
determining,  respectively,  what  is  prima 
facie  evidence  of  engaging  in  SGA  and 
what  is  prima  facie  evidence  of  not 
engaging  in  SGA.  Except  for  those  who 
work  in  sheltered  workshops,  disabled 
workers  with  earnings  between  the  two 
thresholds  are  subject  to  further 
examination.  Currently,  the  upper  and 
lower  thresholds  are  $700  and  $300, 
respectively.  For  those  working  in 
sheltered  workshops,  earnings  below 
the  upper  threshold  are  prima  facie 
evidence  that  the  worker  is  not 
performing  SGA. 

Under  the  Board's  proposal, 
beginning  January  1,  2002,  the  upper 
threshold  would  be  adjusted  annually, 
based  on  the  Social  Security  national 
wage  index,  to  conform  to  the  SGA  level 
determined  by  the  Social  Seciuity 
Administration  (SSA)  and  published  in 
the  Federal  Register  each  October  as 
part  of  SSA's  notice  that  includes  new 
adjustments.  Under  this  proposal,  the 
SGA  amount  would  never  be  lower  than 
the  previous  year's  amount.  However, 
there  may  be  years  in  which  there  is  no 
increase. 

As  part  of  this  proposal,  the  Board 
also  plans  to  eliminate  the  lower  SGA 
threshold  so  that  earnings  below  the 
upper  threshold  would  be  prima  facie 
evidence  that  a  disabled  worker  is  not 
engaging  in  SGA,  regardless  of  whether 
the  worker  is  working  in  competitive 
enaployment  or  in  a  sheltered  workshop. 

TTie  Board  also  proposes  to  increase 
the  monthly  amount  that  a  disabled 
worker  may  earn  within  a  trial  work 
period  without  jeopardizing  the  amount 
of  time  remaining  in  the  trial  work 
period.  Currently,  a  disabled  worker 
may  test  his  or  her  ability  to  work  and 
still  be  considered  disabled  by  working 
during  a  trial  work  period.  A  disabled 
beneficiary  will  contiiuie  to  be 
considered  disabled  until  the 
beneficiary  performs  "service"  in  at 
least  nine  months  within  a  rolling  60- 
month  period.  Since  1990,  the  Board 
has  considered  any  month  in  which  at 
least  more  than  $200  is  earned  to  be  a 
month  of  service. 

Under  the  proposed  rule,  the 
threshold  amount  would  be  increased  to 
$530  for  2001,  and  then  would  be 
adjusted  emnually  thereafter  based  on 
the  Social  Security  national  average 
wage  index  to  conform  to  the  amount 
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determined  by  the  Social  Security 
Administration  and  published  in  the 
Federal  Register  every  October.  The 
Board  notes  that  while  the  SGA  amount 
has  increased  since  1990,  during  the 
same  period,  the  trial  work  period 
services  amount  has  remained 
unchanged.  As  with  the  change 
proposed  for  the  SGA  threshold  amount, 
the  trial  work  period  amoimt  would 
never  be  lower  than  the  previous  year's 
amount. 

Proposed  Regulations — Background 

The  Board  proposes  to  revise 
§§  220.143(b)(2)  and  (b)(4)  to  adjust 
annually  the  earnings  guidelines  that  we 
use  to  determine  whether  a  non-blind 
employee  is  engaged  in  substantial 
gciinful  activity.  Beginning  January 
2001,  the  average  monthly  earnings 
considered  to  be  substantial  gainhil 
activity  will  be  increased  from  $700  to 
$740.  Beginning  January  2002.  the 
guideline  would  be  the  higher  of  the 
previous  year's  amount  or  an  increased 
amount  as  computed  and  published  by 
the  Social  Security  Administration 
based  on  the  Social  Security  national 
average  wage  index. 

The  Board  also  proposes  to  amend 
§§  220.143(b)(2)  and  (b)(4)  to  clarify  that 
this  guideline  applies  to  earnings  from 
sheltered  work.  This  standard  also 
applies  to  the  self-employed  in  certain 
circumstances  by  cross-references  that 
have  been  and  continue  to  be  present  in 
§220.144  of  this  part. 

The  Board  proposes  to  revise 
§§  220.143(b)(3)  and  (b)(6)  to  provide, 
beginning  January  2002,  that  we  will 
ordinarily  find  that  an  employee  whose 
average  monthly  earnings  are  equal  to  or 
less  than  the  "primary  substantial 
gainful  activity  amount"  set  forth  in 
§  220.143(b)(2)  has  not  engaged  in 
substantial  gainful  activity  without 
considering  other  information  beyond 
the  employees  earnings.  The  Board  also 
proposes  to  make  conforming  changes  to 
§  220.143(b)(4). 

The  Board  proposes  to  revise 
§  220.170  to  increase  from  $200  to  $530 
the  minimum  amoiuit  of  monthly 
earnings  that  we  consider  shows  that  a 
person  is  performing  or  has  performed 
"services"  for  counting  trial  work 
period  months,  effective  January  1, 
2001 .  We  also  propose  to  adjust  the 
amount  annually  to  the  higher  of  the 
previous  year's  amount  or  an  increased 
amount  based  on  the  Social  Security 
national  average  wage  index,  beginning 
January  1,  2002. 

Collection  of  Information  Requirements 

The  amendments  to  this  part  do  not 
impose  information  collection  and 
recordkeeping  requirements. 


Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and  ' 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1995. 

Regulatory  Impact  Statement 

Prior  to  publication  of  this  proposed 
rule,  the  Board  submitted  the  rule  to  the 
Office  of  Management  and  Budget  for 
review  pursuant  to  Executive  Order 
12866.  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential- 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
rules  that  constitute  significant 
regulatory  action,  including  rules  that 
have  an  economic  effect  of  $100  million 
or  more  annually.  This  proposed  rule  is 
not  a  major  rule  in  terms  of  the 
aggregate  costs  involved.  Specifically, 
we  have  determined  that  this  proposed 
rule  is  not  a  major  rule  with 
economically  significant  effects  because 
it  would  not  result  in  increases  in  total 
expenditures  of  $100  million  or  more 
per  year. 

Tne  amendments  made  by  this 
proposed  rule  are  not  significant.  The 
amendments  to  §§  220.143  and  220.170 
will  index  the  amount  of  earnings  used 
to  determine  if  an  individual  is  engaged 
in  substantial  gainful  activity  (SGA)  to 
any  increase  in  the  Social  Security 
national  average  wage  index,  and 
increases  from  $200  to  530%  the 
minimum  amount  of  monthly  earnings 
to  count  during  a  trial  work  period,  and 
then  index  that  amount  to  the  Sotial 
Security  national  average  wage  index.    . 

Both  the  Regulatory  Flexibility  Act 
and  the  Unfunded  Mandates  Act  of  1995 
define  "agency"  by  referencing  the 
definition  of  "agency"  contained  in  5 
U.S.C.  551(1).  Section  551(1)(E)  excludes 
from  the  term  "agency"  an  agency  that 
is  composed  of  representatives  of  the 
parties  or  of  representatives  of 
organizations  of  the  parties  to  the 
disputes  determined  by  them.  The 
Railroad  Retirement  Board  falls  within 
this  exclusion  (45  U.S.C.  231f(a))  and  is 
therefore  exempt  from  the  Regulatory 
Flexibility  Act  and  the  Unfunded 
Mandates  Act. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a  rule 
that  imposes  substantial  direct 
compliance  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
We  have  reviewed  this  final  rule  under 
the  threshold  criteria  of  Executive  Order 


13132  and  have  determined  that  it 
would  not  have  a  substantial  direct 
effect  on  the  rights,  roles,  and 
responsibilities  of  States  or  local 
governments. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
has  been  found  not  to  be  a  significant 
amendment  by  the  Office  of 
Management  and  Budget. 

List  of  Subiects  in  20  CFR  Part  220 

Railroad  Retirement. 

For  the  reasons  stated  in  the 
preamble,  the  Raifroad  Retirement 
Board  proposes  to  amend  part  220  of 
chapter  11  of  title  20  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  220— DETERMINING  DISABILITY 

1.  The  authority  citation  for  part  220 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  231a:  45  U.S.C.  231f.  ' 

Subpart  L— Substantial  Gainful  Activity 

2.  Section  220.143  is  amended  by 
revising  paragraphs,  (b)(2),  (b)(3),  (b)(4), 
and  (b)(6)  to  read  as  follows: 

S  220.143    Evaluation  guides  for  an 
employed  claimant 

(b)*  **(!)**• 

(2)  Earnings  that  will  ordinarily  show 
that  the  claimant  has  engaged  in 
substantial  gainful  activity.  The  Board 
will  consider  that  the  earnings  from  the 
employed  claimant  show  that  the 
claimant  engaged  in  substantial  gainful 
activity  if: 

(i)  Before  January  1,  2002.  the 
earnings  averaged  more  than  the 
amounf(s)  in  Table  1  of  this  section  for 
the  time(s)  in  which  the  claimant 
worked. 

(ii)  Beginning  fanuary  1,  2002,  the 
ecunings  are  more  than  an  amount 
determined  for  each  calendar  year  to  be 
the  larger  of: 

(A)  The  amount  for  the  previous  year, 
or 

(B)  The  amount  established  by  the 
Social  Security  Administration  to 
constitute  substantial  gainful  activity  for 
such  year. 

Table  1.— Amounts  Indicating  Sub- 
stantial Gainful  Activity 
Performed 


For  months: 

Monthly 
eamings 
avera^ 
more  than: 

In  calendar  years  before  1976 
In  calendar  year  1976  

$200 
230 

In  calendar  year  1977  

240 

In  calendar  year  1978  

260 
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Table  1.— Amounts  Indicating  Sub- 
stantial Gainful  Activity 
Performed— Ckjntinued 


For  months: 

Monthly 
eamings 
averaged 
more  ttian: 

In  calendar  year  1979 

280 

in  calendar  years  1980-1989  ... 

January  1990-^une  1999 

July  1999-December  2000  

In  Calendar  year  2001  

300 
500 
700 
740 

(3)  Eamings  that  will  ordinarily  show 
that  the  claimant  has  not  engaged  in 
substantial  gainful  activity.  Beginning 
January  1,  2001,  if  the  claimant's 
eamings  are  equal  to  or  less  than  the 
amount(s]  determined  imder  paragraph 
(b)(2)(ii)  of  this  section  for  the  yea^s)  in 
which  the  claimant  works,  the  Board 
will  generally  consider  that  the  eamings 
bom  the  claimant's  work  as  an 
employee  will  show  the  claimant  has 
not  engaged  in  substantial  gainful 
activity.  Before  January  1,  2001,  if  the 
claimant's  eamings  were  less  than  the 
amount(s)  in  Table  2  of  this  section  for 
the  year(s)  in  which  the  claimant 
worked,  the  Board  will  generally 
consider  that  the  eamings  from  the 
claimant's  work  as  an  employee  will 
show  that  the  claimant  has  not  engaged 
in  substantial  gainful  activity. 

Table  2. — Amounts  Indicating  Sub- 
stantial Gainful  Activity  Not 
Performed 


For  months: 

Monthly 
eamings 
averaged 
less  than: 

In  calendar  years  tiefore  1976 
In  calendar  year  1976  

$130 
150 

In  calendar  year  1977  

160 

In  calendar  year  1978  

170 

In  calendar  year  1979  

180 

In  calendar  years  1980-1989  ... 
In  calendar  years  1990-2000  ... 

190 
300 

(4)  Before  fanuary  1,  2002,  if  the 
claimant  worked  in  a  sheltered 
workshop.  Before  January  1,  2002,  if  the 
claimant  worked  in  a  sheltered 
workshop  or  a  comparable  facility 
especially  set  up  for  severely  impaired 
persons,  the  Board  vdll  ordinarily 
consider  that  the  claimant's  eeimings 
from  this  work  show  that  the  claimant 
has  engaged  in  substantial  gainful 
activity  if  the  claimant's  eamings 
averaged  more  than  the  amounts  in 
Table  1  of  this  section.  Average  monthly 
eamings  from  a  sheltered  workshop  or 
a  comparable  facility  that  are  equal  to  or 
less  than  those  amounts  indicated  in 
paragraph  (b)(2)  of  this  section  urill 


ordinarily  show  thatthe  claimant  has 
not  engaged  in  substantial  gainful 
activity  without  the  need  to  consider 
other  information,  as  described  in 
paragraph  (b)(6)  of  this  section, 
regardless  of  whether  they  are  more  or 
less  than  those  indicated  in  paragraph 
(b)(3)  of  this  section.  When  the 
claimant's  eamings  from  a  sheltered 
workshop  or  comparable  facility  are 
equal  to  or  less  than  those  amounts 
indicated  in  paragraph  (b)(2),  the  Board 
will  consider  the  provisions  of 
paragraph  (b)(6)  of  this  section  only  i^ 
there  is  evidence  showing  that  the 
claimant  may  have  engaged  in 
substantial  gainful  activity, 
***** 

(6)  Eamings  that  are  not  high  enough, 
to  ordinarily  show  that  the  claimant 
engaged  in  substantial  gainful  activity. 

(i)  Before  January  1,  2002,  if  the 
claimant's  average  monthly  eamings 
were  between  the  amounts  shovra  in 
paragraphs  (b)(2)  and  (3)  of  this  section, 
the  Board  will  generally  consider  other 
information  in  addition  to  the 
claimant's  eamings  (see  paragraph 
(b)(6)(iii)  of  this  section).  This  rule 
generally  applies  to  employees  who  did 
not  work  in  a  sheltered  workshop  or  a 
comparable  facility,  although  the  Board 
may  apply  it  to  some  people  who  work 
in  sheltered  workshops  or  comparable 
facilities  [see  paragraph  (h)(4)  of  this 
section). 

(ii)  Beginning  January  1,  2002,  if  the 
claimant's  average  monthly  eamings  are 
equal  to  or  less  than  the  amounts 
determined  under  paragraph  (b)(2)  of 
this  section,  the  Board  will  generally  not 
consider  other  information  in  addition 
to  the  claimant's  eamings  unless  there 
is  evidence  indicating  that  the  claimant 
may  be  engaging  in  substantial  gainful 
activity  or  that  the  claimant  is  in  a 
position  to  defer  or  suppress  his  or  her 
eamings. 

(iii)  Examples  of  other  information  the 
Board  may  consider  include,  whether — 

(A)  The  claimant's  work  is 
comparable  to  that  of  unimpaired 
(leople  in  the  claimant's  commimity 
who  are  doing  the  same  or  similar 
occupations  as  their  means  of 
livelihood,  taking  into  account  the  time, 
energy,  skill,  and  responsibility 
involved  in  the  work,  and 

(B)  The  claimant's  work,  although 
significantly  less  than  that  done  by 
unimpaired  people,  is  clearly  worth  the 
amounts  shown  in  paragraph  (b)(2)  of 
this  section,  according  to  pay  scales  in 
the  claimant's  commiuiity. 


Subpart  N— Trial  Worlc  Period  and 
Reentttlement  Period  for  Annuitants 
Disabled  for  Any  Regular  Employment 

3.  Section  220.170  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§220.170    The  trial  work  period. 

***** 

(b)  What  the  Board  means  by  senices. 
When  used  in  this  section,  services 
means  any  activity,  even  though  it  is  not 
substantial  gainful  activity,  which  is 
done  in  employment  or  self- 
employment  for  pay  or  profit,  or  is  the 
kind  normally  done  for  pay  or  profit. 
We  generally  do  not  consider  work  to  be 
services  when  it  is  done  without 
remimeration  or  merely  as  therapy  or 
training,  or  when  it  is  work  usually 
done  in  a  daily  routine  around  the 
house,  or  in  self-care. 

(1)  //  the  claimant  is  an  employee. 
The  Board  will  consider  the  claimant's 
work  as  an  employee  to  be  services  if: 

(i)  Before  January  1,  2002,  the 
claimant's  eamings  in  a  month  were 
more  than  the  amount(s)  indicated  in 
Table  1  of  this  section  for  the  year(s)  in 
which  the  claiidant  worked. 

(ii)  Beginning  January  1 ,  2002,  the 
claimant's  eamings  in  a  month  are  more 
than  an  amount  determined  for  each 
calendar  year  to  be  the  larger  of: 

(A)  Such  amount  for  the  previous 
year,  or 

(B)  The  amount  established  by  the 
Social  Security  Administration  for  such 
year  as  constituting  the  amoimt  of 
monthly  eamings  used  to  determine 
whether  a  person  has  performed 
services  for  counting  trial  work  period 
months. 

(2)  If  the  claimant  is  self-employed. 
The  Board  will  consider  the  claimant's 
activities  as  a  self-employed  person  to 
be  services  if: 

(i)  Before  January  1,  2002,  the 
claimant's  net  earnings  in  a  month  were 
more  than  the  amount(s)  indicated  in 
Table  2  of  this  section  for  the  year(s)  in 
which  the  claimant  worked,  or  the 
hours  the  claimant  worked  in  the 
business  in  a  month  are  more  than  the 
niunber  of  hoiu-s  per  month  indicated  in 
Table  2  for  the  years  in  which  the 
claimant  worked. 

(ii)  Beginning  January  1 ,  2002,  the 
claimant  worked  more  than  40  hours  a 
month  in  the  business,  or  the  claimant's 
net  eamings  in  a  month  are  more  than 
an  amount  determined  for  each  calendar 
year  to  be  the  larger  of: 

(A)  Such  amount  for  the  previous 
year,  or 

(B)  The  amount  established  by  the 
Social  Security  Administration  for  such 
year  as  constituting  the  amount  of 
monthly  eamings  used  to  determine 
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whether  a  person  has  performed 
services  for  counting  trial  work  period 
months. 

Table  1  .—For  Non-Self  Employed 


For  months: 

You  earn  more 
than: 

In  calendar  years  before 
1979  

$50 

In  calendar  years  1979-1()R» 
In  calendar  years  1990-2001 
In  calendar  year  2001   

75 
200 
530 

Table  2.— For  the  Self-Employed 


Oryouvwxk 

Your  net 

in  the  busi- 

For months: 

eaminos  are 
more  man: 

ness  more 

than 

(hours): 

In  calendar 

years  before 

1979  

$50 

15 

In  calendar 

years  1979- 

1989  

75 

15 

In  calendar 

years  1990- 

2000  

200 

40 

In  calendar  year 

2001  

530 

40 

Dated:  May  30,  2003. 

By  Authority  of  the  Board. 
Beatrice  Ezeraki, 
Secretary  to  the  Board. 
|FR  Doc.  03-14273  Filed  6-6-03;  8:45  am] 

BILUNQ  COOC  7W6-01-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  1000 
[Docket  No.  FR-4676-N-Oe] 

Nathm  American  Housing  Assistance 
and  SeH-Determination  Negotiated 
Rulemalcing  Committee;  Meeting 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 

ACTION:  Notice  of  negotiated  rulemaking 
committee  meeting. 

SUMMARY:  This  document  annoiuces  a 
meeting  of  the  Native  American 
Housing  Assistance  and  Self- 
Determination  Negotiated  Rulemaking 
Committee.  The  purpose  of  the 
Conunittee  is  to  discuss  and  negotiate  a 
proposed  rule  that  would  change  the 
regulations  for  the  Indian  Housing  Block 
Grant  (IHBG)  program  allocation 
formula,  and  other  regiilatory  issues  that 


arise  out  of  the  allocation  or  reallocation 
of  IHBG  funds. 

DATES:  The  committee  meeting  will  be 
held  on  Tuesday.  June  17,  2003. 
Wednesday.  June  18,  2003.  and 
Thursday.  June  19.  2003.  On  Jime  17. 
2003.  the  meeting  will  begin  at 
approximately  9  a.m.  and  end  at      > 
approximately  6  p.m.  On  June  18,  2003. 
the  meeting  will  begin  at  approximately 
8  a.m.  and  end  at  approximately  6  p.m. 
On  June  19,  2003,  the  meeting  will 
begin  at  approximately  8  a.m.  and  end 
at  approximately  3  p.m.  The  committee 
workgroups  may.  at  their  discretion, 
schedule  evening  sessions  on  these 
days. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Edgewater  Hotel,  Pier  67.  2411 
Alaskan  Way,  Seattle.  Washington 
98121;  telephone  1-80O-624-0670  {this 
is  a  toll-free  number). 
FOR  FURTHER  INFORMATION  COt^ACT: 
Rodger  J.  Boyd,  Deputy  Assistant 
Secretary  for  Native  American 
Programs.  Room  4126.  Office  of  Public 
and  Indian  Housing,  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street.  SW.,  Washington,  DC 
20410,  telephone,  (202)  401-7914  (this 
is  not  a  toll-free  number).  Hearing  or 
speech-impaired  individuals  may  access 
this  number  via  TTY  by  calling  the  toll- 
free  Federal  Information  Relay  Service 
at  l-«00-877-«339. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

HUD  has  established  the  Native 
American  Housing  Assistance  and  Self- 
Determination  Negotiated  Rulemaking 
Committee  for  the  purposes  of 
discussing  and  negotiating  a  proposed 
rule  that  would  change  the  regulations 
for  the  Indian  Housing  Block  Grant 
(IHBG)  program  allocation  formula,  and 
other  IHBG  program  regulations  that 
arise  out  of  the  allocation  or  reallocation 
of  IHBG  funds. 

The  IHBG  program  was  established 
under  the  Native  American  Housing 
Assistance  and  Self-Determination  Act 
of  1996  (25  U.S.C.  4101  et  seq.] 
(NAHASDA).  NAHASDA  reorganized 
housing  assistance  to  Native  Americans 
by  eliminating  and  consolidating  a 
number  of  HUD  assistance  programs  in 
a  single  block  grant  program.  In 
addition,  NAHASDA  provides  federal 
assistance  for  Indian  tribes  in  a  manner 
that  recognizes  the  right  of  Indian  self- 
determination  and  tribal  self- 
government.  Following  the  procedures 
of  the  Negotiated  Rulemaking  Act  of 
1990  (5  U.S.C.  561-570).  HUD  and  its 
tribal  partners  negotiated  the  March  12. 
1998  (63  FR  12349)  final  rule,  which 
created  a  new  24  CFR  part  1000 


containing  the  IHBG  program 
regulations. 

n.  Negotiated  Kolemaking  Committee 
Meeting 

This  document  announces  a  meeting 
of  the  Native  American  Housing 
Assistance  and  Self-Determination 
Negotiated  Rulemaking  Conunittee.  The 
committee  meeting  will  take  place  as 
described  in  the  DATES  and  ADDRESSES 
section  of  this  dociunent.  The  agenda 
planned  for  the  meeting  includes  work 
group  sessions  and  the  discussion  of 
work  group  progress  reports  by  the  full 
committee.  The  meeting  will  be  open  to 
the  public  without  advance  registration. 
Public  attendance  may  be  limited  to  the 
space  available.  Members  of  the  public 
may  be  allowed  to  make  statements 
during  the  meeting,  to  the  extent  time 
permits,  and  file  written  statements 
with  the  committee  for  its 
consideration.  Written  statements      ,. 
should  be  submitted  to  the  address 
listed  in  the  FOR  FURTHER  MF0RMAT10N 
CONTACT  section  of  this  document. 

Dated:  June  3,  2003. 
Rodger  J.  Boyd, 

Deputy  Assistant  Secretary  for  Native 
American  Programs. 

[FR  Doc.  03-14401  Filed.6-6-03;  8:45  am] 
BNXINO  CODE  4210-33-P 


DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 

26  CFR  Parts  1  and  14a 

[RE6-1 2291 7-02] 
RIN  1545-BA75 

Statutory  Options 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  Of  proposed  rulemaking; 

withdrawal  of  previous  rulemaking;  and 

notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to 
statutory  options.  These  proposed 
regulations  affect  certain  taxpayers  who 
participate  in  the  transfer  of  stock 
pursuant  to  the  exercise  of  incentive 
stock  options  and  the  exercise  of 
options  granted  pursuant  to  an 
employee  stock  purchase  plan  (statutory 
options).  These  proposed  regulations 
provide  guidance  to  assist  these 
taxpayers  in  complying  with  the  law  in 
addition  to  clarifying  rules  regarding 
statutory  options.  This  document  also 
withdraws  a  previous  notice  of 
proposed  rulemaking. 
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DATES:  Written  and  electronically 
submitted  comments  and  requests  to 
speak,  with  outlines  of  topics  to  be 
discussed  at  the  public  hearing 
scheduled  for  September  2,  2003,  must 
be  received  by  August  12,  2003. 
ADDRESSES:  Send  submissions  to 
CC:PA:RU  (REG-1 2291 7-02),  room 
5226,  Internal  Revenue  Service.  POB 
7604.  Ben  Franklin  Station,  Washington, 
EKD  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CCiPA:RU  (REG-122917-02), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC  or  sent 
electronically,  via  the  IRS  Internet  site 
www.irs.gov/regs.  The  public  hearing 
will  be  held  in  the  IRS  Auditorium, 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Erinn 
Madden  at  (202)  622-6030  (not  a  toU- 
&«e  number).  To  be  placed  on  the 
attendance  list  for  the  hearing,  please 
contact  Guy  Traynor  at  (202)  622-7180. 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service.  Attn:  IRS 
Reports  Clearance  Officer, 
W:CAR:MP:T:T:SP;  Washington,  DC 
20224.  Comments  on  the  collection  of 
information  should  be  received  by 
August  8,  2003.  Comments  are 
specifically  requested  concerning: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced: 

How  the  burden  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 


techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  service  to  provide 
information. 

The  collection  of  information  in  this 
proposed  regulation  is  in  1.6039-1. 
Section  6039  of  the  Code  requires  all 
corporations  that  transfer  stock  to  any 
person  pursuant  to  the  exercise  of  a 
statutory  option  to  furnish  that  person 
with  a  wnritten  statement  describing  the 
transfer.  Additionally,  the  corporation 
may  be  required  to  furnish  the  person  a 
second  written  statement  when  the 
stock  originally  transferred  pursuant  to 
the  exercise  of  the  statutory  option  is 
subsequently  disposed  of  by  the  person. 
The  information  on  the  statements 
required  to  be  provided  by  the 
corporation  will  be  used  by  recipients  to 
complete  their  income  tax  returns  in  the 
year  of  the  disposition  of  the  statutory 
option  stock.  The  likely  respondents  are 
for-profit  corporations. 

Estimated  total  annual  reporting 
burden:  16,650  hours. 

Estimated  average  annual  burden 
hours  per  respondent:  20  minutes. 

Estimated  number  of  respondents: 
50,000. 

Estimated  annual  frequency  of 
responses:  annually. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  contains  proposed 
amendments  to  26  CFR  part  1  imder 
sections  421\  422,  and,  424  of  the 
Internal  Revenue  Code  (Code).  Changes 
to  the  applicable  tax  law  concerning 
section  421  were  made  by  sections 
11801  and  11821  of  the  Omnibus 
Budget  Reconciliation  Act  of  1989, 
Public  Law  101-508  (104  Stat.  1388). 
Changes  to  the  applicable  tax  law 
concerning  section  424  were  made  by 
section  1003  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988 
(TAMRA),  Public  Uw  100-647  (102 
Stat.  3581),  sections  11801  and  11821  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1989  (OBRA  89),  Public  Law  101-508 
(104  Stat.  1388),  which  included  re- 
designating section  425  as  section  424  of 


the  Code,  and  section  1702(h)  of  the 
Small  Business  Job  Protection  Act  of 
1996,  Public  Law  104-188  (110  Stat. 
1755).  Changes  concerning  section  422 
were  made  by  section  251  of  the 
Economic  Recovery  Tax  Act  of  1981  (95 
Stat.  172),  which  added  section  422A  to 
the  Code.  Related  changes  to  section 
422 A  were  made  by  section  102(j)  of  the 
Technical  Corrections  Act  of  1982, 
Public  Law  97-448,  section  321(a)  of 
Tax  Reform  Act  of  1986  (96  Stat.  2365), 
Public  Law  99-514  (100  Stat.  2807). 
section  1003(d)  of  TAMRA,  and  sections 
11801  and  11821  of  OBRA  89,  which 
included  re-designating  section  422A  as 
section  422  of  the  Code. 

Regulations  under  section  421 
governing  the  requirements  for 
restricted  stock  options  and  qualified 
stock  options,  as  well  as  options  granted 
under  an  employee  stock  purchase  plan, 
were  published  in  the  Federal  Register 
on  December  9.  1957  (TD  6276), 
November  26, 1960  (TD  6500),  January 
18, 1961  (TD  6527).  January  20,  1961 
(TD  6540),  December  12,  1963  (TD      * 
6696),  June  23.  1966  (TD  6887),  July  24, 
1978  (TD  7554),  and  November  3,  1980 
(TD  7728).  Temporary  regulations  under 
section  422A  providing  guidance  and 
transitional  rules  related  to  incentive 
stock  options  were  published  in  the 
Federal  Register  on  December  17, 1981 
(TD  7799)  and  September  18,  1992  (TD 
8435).  Final  regulations  under  section 
422  related  to  stockholder  approval 
were  published  in  the  Federal  Register 
on  December  1,  1988  (TD  8235)  and 
November  29,  1991  (TD  8374). 
Regulations  under  section  425  were 
published  in  the  Federal  Register  on 
June  23.  1966  (TD  6887). 

Proposed  changes  to  the  final 
regulations  under  sections  421,  424,  and 
6039  and  proposed  regulations  under 
section  422A  were  previously  published 
in  the  Federal  Register  at  49  FR  4504  on 
February  7,  1984  (the  1984  proposed 
regulations).  With  the  exception  of 
certain  stockholder  approval  rules  that 
were  published  in  the  Federal  Register 
on  June  23,  1966  (TD  6887)  and 
amended  by  TD  7728  on  October  31, 
1980,  the  1984  proposed  regulations 
provided  a  comprehensive  set  of  rules 
under  section  422  of  the  Code.  The  1984 
proposed  regulations  are  withdrawn. 

In  general,  the  income  tax  treatment 
of  the  grant  of  an  option  to  purchase 
stock  in  connection  with  the 
performance  of  services  and  of  the 
transfer  of  stock  pursuant  to  the  exercise 
of  such  option  is  determined  under 
section  83  of  the  Code  and  the 
regulations  thereimder.  However, 
section  421  of  the  Code  provides  special 
rules  for  determining  the  income  tax 
treatment  of  the  transfer  of  shares  of 
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stock  pursuant  to  the  exercise  of  an 
option  if  the  requirements  of  section 
422(a)  or  423(a),  as  applicable,  are  met. 
Section  422  applies  to  incentive  stock 
options,  and  section  423  applies  to 
options  granted  under  an  employee 
stock  purchase  plan  (collectively, 
statutory  options). 

Under  section  421,  if  a  share  of  stock 
is  transferred  to  an  individual  pursuant 
to  the  exercise  of  a  statutory  option, 
there  is  no  income  at  the  time  of 
exercise  of  the  option  with  respect  to 
such  transfer,  and  no  deduction  under 
section  162  is  allowed  to  the  employer 
corporation  with  respect  to  such 
transfer.  However,  pursuant  to  section 
56(b)(3),  section  421  does  not  apply 
with  respect  to  the  exercise  of  an 
incentive  stock  option  for  purposes  of 
the  individual  alternative  minimum  tax. 

Section  422(a)  of  the  Code  provides 
that  section  421  applies  to  the  transfer 
of  stock  to  an  individual  pursuant  to  the 
exercise  of  an  incentive  stock  option  if 
(i)  no  disposition  of  the  share  is  made 
within  2  years  from  the  date  of  grant  of 
the  option  or  within  1  year  from  the 
date  of  transfer  of  the  share,  and  (ii)  at 
all  times  during  the  period  beginning  on 
the  date  of  grant  and  ending  on  the  day 
3  months  before  the  exercise  of  the 
option,  the  individual  is  an  employee  of 
either  the  corporation  granting  the 
option  or  a  parent  or  subsidiary  of  such 
corporation,  or  a  corporation  (or  a 
parent  or  subsidiary  of  such 
corporation)  issuing  or  assuming  a  stock 
option  in  a  transaction  to  which  section 
424(a)  applies.  Section  422(b)  provides 
several  requirements  that  must  be  met 
for  an  option  to  qualify  as  an  incentive 
stock  option.  Section  422(c)  provides 
special  rules  applicable  to  incentive 
stock  options,  and  section  422(d) 
provides  a  $100,000  limitation  with 
respect  to  incentive  stock  options. 

Section  424  of  the  Code  provides 
special  rules  applicable  to  statutory 
options,  including  rules  concerning  the 
modification  of  statutory  options  and 
the  substitution  or  assumption  of  an 
option  by  reason  of  a  corporate  merger, 
consolidation,  acquisition  of  property  or 
stock,  separation,  reorganization,  or 
liquidation.  Section  424  also  contains 
definitions  of  certain  terms,  including 
disposition,  parent  corporation,  and 
subsidiary  corporation.  Finally,  section 
424  provides  special  rules  related  to 
attribution  of  stock  ownership  and  the 
effect  of  stockholder  approval  on  the 
date  of  grant  of  a  statutory  option. 

Explanation  of  Provisions 

Overview 

These  proposed  regulations  would 
provide  a  set  of  comprehensive  rules 


governing  incentive  stock  options. 
These  proposed  regulations  incorporate 
many  of  the  rules  contained  in  the  1984 
proposed  regulations,  although  these 
proposed  regulations  are  re-niunbered 
and  re-organized.  These  proposed 
regulations  would  also  make  changes  to 
the  final  regulations  under  sections  421 
and  424  to  provide  additional  guidance, 
as  discussed  below,  in  certain  areas,  to 
reflect  the  new  organizational  structure 
of  the  statutory  option  rules  (including 
the  re-designation  of  §  1.425-1  as 
§  1.424-1),  and  to  remove  obsolete  rules 
and  cross-references. 

Section  421:  General  Rules 

The  proposed  regulations  under 
section  421  would  remove  obsolete 
provisions  and  update  the  cross- 
references  to  reflect  amendments  to  the 
applicable  statutes  and  re-organization 
of  the  regulations.  These  proposed 
regulations  also  incorporate  many 
provisions  of  the  1984  proposed 
regiilations.  There  are  two  sections  of 
these  proposed  regulations  imder 
section  421:  §1.421-1,  which  would 
provide  rules  concerning  the  meaning 
and  use  of  terms,  and  §  1.421-2,  which 
would  provide  general  rules  regarding 
the  application  of  section  421. 

The  terms  defined  in  §  1.421-1  of 
these  proposed  regulations  are  the  same 
as  those  previously  defined  in  §  1.421- 
7,  but  these  proposed  regulations  make 
changes  to  the  definitions  of  certain 
terms.  For  example,  §  1.421-l(a)  of 
these  proposed  regiilations  expands  the 
definition  of  option  to  include  warrants. 

These  proposed  regulations  would 
provide  that  an  option  must  be 
evidenced  in  paper  or  in  an  electronic 
form.  Under  either  form,  however,  the 
option  must  be  enforceable  ujider 
applicable  law.  Similarly,  these 
proposed  regulations  provide  that  the 
plan  piusuant  to  which  incentive  stock 
options  are  granted  must  be  in  paper  or 
electronic  form,  provided  that  the  paper 
or  electronic  form  establishes  an 
enforceable  plan. 

In  addition,  as  with  any  taxpayer 
record,  the  form  used  for  the  option  or 
plan,  whether  paper  or  electronic,  must 
be  one  that  provides  adequate 
substantiation  of  the  applicability  of 
section  421.  Thus,  for  example,  the  form 
must  be  one  that  provides  adequate 
substantiation  of  the  applicable 
requirements,  such  as  the  date  on  which 
the  option  is  granted,  the  number  of 
shares  subject  to  the  option,  and  the 
option  price.  In  addition,  the  taxpayer 
must  retain  records  relating  to  the 
option  that  are  sufficient  to  comply  with 
section  6001  and  the  regulations 
thereunder.  If  these  records  are  kept 
electronically,  the  records  must  meet 


the  requirements  of  Rev.  Proc.  97-22 
(1997-1  C.B.  652),  or  subsequent 
guidance,  and  if  the  records  are  kept  in 
an  ADP  system,  the  records  must  meet 
the  requirements  of  Rev.  Proc.  98-25 
(1998-11 1.R.B.  7),  or  subsequent 
guidance. 

The  definition  of  statutory  option  in 
§  1.42 1-1  (b)  of  these  proposed 
regulations  is  revised  to  provide  that  a 
statutory  option  may  include  an  option 
transferred  to  a  trust  if,  under  section 
671  and  applicable  state  law,  the 
individual  to  whom  the  option  was 
granted  remains  the  beneficial  owner.  In 
contrast,  these  proposed  regulations 
provide  that  a  transfer  of  a  statutory 
option  incident  to  divorce  will  result  in 
the  option  failing  to  qualify  as  a- 
statutory  option  as  of  the  date  of 
transfer. 

Section  1.421-1(1)  of  these  proposed 
regulations  defines  corporation  to  have 
the  same  meaning  prescribed  by  section 
7701(a)(3)  and  §  301.7701-2(b).  Thus, 
for  example,  a  corporation  includes  an 
S  Corporation,  a  foreign  corporation, 
and  a  limited  liability  corporation  that 
is  treated  as  a  corporation  for  all  Federal 
tax  piuposes.  In  addition,  section  1.421- 
1(d)  of  these  proposed  regulations 
provides  that  stock  includes  ownership 
interests  other  than  capital  stock.  Thus, 
under  these  proposed  regulations,  it 
would  be  permissible  for  any  entity  that 
is  classified  as  a  corporation  for  federal 
tax  purposes  pursuant  to  the  provisions 
of  §  301.7701-2(b)  to  grant  statutory 
stock  options  with  respect  to  ownOTship 
interests  in  that  entity. 

Section  1.421-2  of  these  proposed 
regulations  incorporates  both  the 
provisions  of  §  1.421-8  and  many  of  the 
related  provisions  of  the  1984  proposed 
regulations.  These  proposed  regulations 
also  provide  further  revisions,  including 
specifying  that  the  deduction  in 
coimection  with  a  disqualifying 
disposition  is  allowed  only  if  otherwise 
allowable  under  sections  83(h)  and  162 
and  if  the  reporting  requirements  imder 
§1.83-6(a)aremet. 

Section  422:  Incentive  Stock  Options 

The  proposed  regidations  under 
section  422  would  provide  a  new  set  of 
comprehensive  rules,  with  the 
exception  of  the  rules  regarding 
stockholder  approval  described  in 
§  1.422-5  of  the  final  regulations  (re- 
numbered as  §  1.422-3  by  these 
proposed  regulations).  There  are  four 
sections  imder  these  proposed 
regulations:  §  1.422-1,  general  rules; 
§  1.422-2,  definition  of  incentive  stock 
option;  §  1.422-4,  the  $100,000 
limitation;  and  §  1.422-5,  permissible 
provisions. 


Federal  Register /Vol.  68,  No.  110 /Monday,  June  9,  2003  /  Proposed  Rules 


34347 


1.  Special  Rules  Regarding  Disqualifying 
Dispositions 

The  1984  proposed  regulations 
provided  rules  concerning  the 
consequences  of  disqualifying 
dispositions.  The  general  disqualifying 
disposition  rules  for  incentive  stock 
options  are  provided  in  §§  1.421-2(b)(l) 
and  1.422-l(b)(l)  of  these  proposed 
regulations.  In  addition,  §  1.422-l(b)(2) 
of  these  proposed  regulations  clarifies 
the  operation  of  the  special  rules 
applicable  to  a  disqualifying  disposition 
of  an  incentive  stock  option  under 
section  422(c)(2)  (section  422A(c)(2), 
prior  to  amendment  by  OBRA  89). 

The  general  rules  concerning 
disqualifying  dispositions  are  described 
in  §  1.421-2(b)  of  these  proposed 
regulations.  Under  these  rules,  if  there 
is  a  disqualifying  disposition  of  a  share 
of  stock,  the  special  tax  treatment 
provided  by  section  421  and  §  1.421- 
2(a)  does  not  apply  to  the  transfer  of  the 
share.  Instead,  the  exercise  of  the  option 
is  treated  as  the  exercise  of  a 
nonstatutory  option  under  §  1.83-7. 
Thus,  in  the  taxable  year  in  which  the 
disqualifying  disposition  occurs,  the 
individual  must  recognize 
compensation  income  equal  to  the  fair 
market  value  of  the  stock  on  the  date  the 
stock  is  transferred  less  the  exercise 
price  (determined  without  reduction  for 
any  brokerage  fees  or  other  costs  paid  in 
coimection  with  the  disposition).  A 
deduction  attributable  to  the  transfer  of 
the  share  of  stock  pursuant  to  the 
exercise  of  the  option  is  allowable  for 
the  taxable  year  in  which  such 
disqualifying  disposition  ocaus,  to  the 
employer  corporation,  its  parent  or 
subsidiary  corporation,  or  a  corporation 
substituting  or  assuming  an  option  in  a 
transaction  to  which  §  1.424-l(a) 
applies,  if  otherwise  allowable  under 
sections  83(h)  and  162  and  if  the 
requirements  of  §  1.83-6(a)  are  met. 

Section  422(c)(2),  however,  provides  a 
special  rule  that  is  applicable  if  an 
individual  makes  a  disqualifying 
disposition  of  stock  acquired  through 
the  exercise  of  an  incentive  stock  option 
and  if  the  disposition  is  a  sale  or 
exchange  with  respect  to  which  a  loss 
(if  sustained)  would  be  recognized  by 
the  individual.  Under  this  special  rule, 
the  amount  includible  in  gross  income 
on  the  disqualifying  disposition,  and  the 
amount  deductible,  as  compensation 
attributable  to  the  exercise  of  the  option, 
shall  not  exceed  the  excess  (if  any)  of 
the  amoiuit  realized  on  such  sale  or 
exchange  over  the  adjusted  basis  of  the 
share.  Under  section  422(c)(2),  this 
special  rule  is  not  applicable  if  the 
disposition  is  a  sale  or  exchange  with 
respect  to  which  a  loss  (if  sustained) 


would  not  be  recognized  by  the 
individual.  Section  1.422 A-1  (b)(2)  of 
the  1984  proposed  regulations  described 
these  special  rules  concerning  the 
disqualifying  disposition  of  an  incentive 
stock  option  and  this  description  is 
incorporated  into  §  1. 422-1  Cb)(2)  of 
these  proposed  regulations. 

For  example,  if  the  disposition  is  a 
sale  described  in  section  1091  (relating 
to  a  loss  fi°om  wash  sales  of  stock  or 
secuirities),  a  gift,  or  a  sale  described  in 
section  267(a)(1)  (relating  to  sales 
between  related  parties),  any  loss 
sustained  would  not  be  recognized. 
Because  a  loss  in  any  of  these 
transactions  would  not  be  recognized, 
under  §  1.422-l(b)(2){ii)  of  these 
proposed  regulations,  the  special  rule 
provided  in  §  1. 422-1  (b)(2)(i)  of  these 
proposed  regiilations  does  not  apply. 
Instead,  the  general  rules  for 
disqualifying  dispositions  described  in 
§  1.421-2(b)  of  these  proposed 
regulations  apply. 

For  example,  assiune  E,  an  employee 
of  Corporation  X,  is  granted  an  incentive 
stock  option  to  acquire  X  stock.  The 
option  price  on  the  date  of  grant  is  $100 
(the  fair  market  value  of  X  stock  on  the 
date  of  grant).  E  exercises  the  option  and 
is  transferred  X  stock  when  the  fail 
market  value  of  the  stock  is  $200.  E  later 
sells  the  stock  for  $150  to  M  before  the 
applicable  holding  periods  expire. 
Because  the  sale  is  a  disqualifying 
disposition  that  meets  the  requirements 
of  §  1.422-l{b)(2)(i)  of  these  proposed 
regulations,  in  the  taxable  year  of  the 
disqualifying  disposition,  E  is  only 
required  to  include  $50  (the  excess  of 
the  amount  realized  on  the  sale,  $150, 
over  the  adjusted  basis  of  the  share, 
$100)  in  gross  income  as  compensation 
attributable  to  the  exercise  of  the  option. 
For  its  taxable  year  in  which  the 
disqualifying  disposition  occurs,  X  is 
allowed  a  compensation  deduction  of 
$50  attributable  to  E's  exercise  of  the 
option,  if  otherwise  allowable  under 
sections  83(h)  and  162  and  if  the 
requirements  of  §  1.83-6(a)  are  met. 

m  this  example,  however,  if  10  days 
after  the  sale  to  M,  E  piuchases 
substantially  identical  stock,  under 
section  1091,  a  loss  would  not  be 
recognized  on  the  sale  to  M.  Thus, 
under  §  1.422-l(b)(2)(ii)  of  these 
proposed  regulations,  the  special  rule  in 
§  1.422-l(b)(2)(i)  does  not  apply. 
Instead  of  including  $50  in  gross  income 
in  the  taxable  year  of  the  disqualifying 
disposition,  E  must  include  $100  (the 
difference  between  the  fair  market  value 
of  X  stock  on  the  date  of  transfer,  $200, 
and  the  exercise  price,  $100)  in  gross 
income  as  compensation  attributable  to 
the  exercise  of  the  option.  In  the  taxable 
year  in  which  the  disqualifying 


disposition  occurs,  X  is  allowed  a 
compensation  deduction  of  $100 
attributable  to  E's  exercise, of  the  option 
if  otherwise  allowable  under  sections 
83(h)  and  162  and  if  the  requirements  of 
§1.83-€(a)aremet. 

Since  the  1984  proposed  regidations 
were  issued,  there  have  been  no  changes 
in  section  422(c)(2)  (other  than  the 
redesignation  of  section  422A(c)(2)  as 
422(c)(2)  by  OBRA  89).  and  these 
proposed  regulations  do  not  make  any 
substantive  changes  to  the  1984 
proposed  regulations. 

2.  Stockholder  Approval  of  Incentive 
Stock  Option  Plan 

Among  other  requirements,  to  qualify 
as  an  incentive  stock  option,  the  option 
must  be  granted  pursuant  to  a  plan 
which  is  approved  by  the  stockholders 
of  the  granting  corporation  within  12 
months  before  or  aiter  the  date  the  plan 
is  adopted.  See  section  422fb).  These 
proposed  regulations  would  provide  the 
same  basic  requirements  for  stockholder 
approval  as  those  included  in  the  1984 
proposed  regulations. 

These  proposed  regulations,  however, 
would  provide  additional  guidance 
concerning  the  circumstances  in  which 
stockholder  approval  is  required.  As 
under  the  1984  proposed  regulations^ 
stockholder  approval  is  required  if  there 
is  a  change  in  the  aggregate  number  of 
shares  or  in  the  employees  (or  class  or 
classes  of  employees)  eligible  to  be 
granted  options  under  the  plan.  In 
addition,  while  the  standard  for 
determining  when  stockholder  approval 
is  required  is  the  same  as  under  the 
1984  proposed  regulations,  these 
proposed  regulations  clarify  these 
requirements  and  provide  a  more 
complete  list  of  situations  that  require 
new  stockholder  approval  of  the  plan  by 
specifically  including  a  change  in  the 
shares  with  respect  to  which  options  are 
issued  or  a  change  in  the  granting 
corporation.  Thus,  for  example,  assume 
that  S,  a  subsidiary  of  P,  adopts  an 
incentive  stock  option  plan  under 
which  incentive  stock  options  for  S 
stock  will  be  granted  to  S  employees, 
and  the  plan  is  approved  by  the 
stockholders  of  S  (in  this  case,  P)  within 
the  applicable  24-month  period.  If  S 
later  amends  the  plan  to  provide  for  the 
grant  of  incentive  stock  options  to 
acquire  P  stock  (rather  than  S  stock),  S 
must  obtain  approval  from  the 
stockholders  of  S  within  12  months 
before  or  after  the  date  of  the 
amendment  to  the  plan  because  the 
amendment  of  the  plan  to  allow  the^ 
grant  of  options  for  P  stock  is 
considered  the  adoption  of  a  new  plan. 

These  proposed  regulations  also 
would  provide  additional  guidance 
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regarding  the  application  of  the 
stockholder  approval  requirements  in 
the  context  of  the  substitution  or 
assumption  of  an  option  by  reason  of  a 
corporate  transaction.  For  a  discussion 
of  these  rules,  see  the  "Substitution, 
assumption,  and  modification  of 
options"  portion  of  the  preamble. 

3.  $100,000  Limitation  i 

Section  422(d)(1)  provides  that  to  the 
extent  that  the  aggregate  fair  market 
value  of  stock  with  respect  to  which 
incentive  stock  options  (determined 
without  regard  to  section  422(d))  are 
exercisable  for  the  first  time  by  any 
individual  during  the  calendar  year 
(under  all  of  plans  of  the  employer 
corporation  and  any  related  corporation) 
exceeds  $100,000,  such  options  are  not 
treated  as  incentive  stock  options. 
Under  section  422(d)(2),  options  are 
taken  into  account  in  the  order  in  which 
they  are  granted.  Section  422(d)(3) 
provides  that  the  fair  market  value  of 
stock  is  determined  at  the  time  the 
option  is  granted. 

The  1984  proposed  regulations 
provided  no  rules  concerning  the 
operation  of  the  $100,000  limitation 
because  these  provisions  were  enacted 
in  1986.  However,  Notice  87-49  (1987- 
2  C.B.  355)  provides  general  guidance 
about  the  operation  of  the  $100,000 
limitation,  including  examples 
illustrating  the  application  of  this 
limitation. 

Section  1.422—4  of  these  proposed 
regulations  provides  guidance  on  the 
operation  of  the  $100,000  limitation  that 
incorporates  and  expands  on  the 
guidance  provided  in  Notice  87-49. 
Section  1.422— 4(a)(1)  of  these  proposed 
regulations  provides  that  an  option  that 
otherwise  qualiBes  as  an  incentive  stock 
option  nevertheless  fails  to  be  an 
incentive  stock  option  to  the  extent  the 
$100,000  limitation  is  exceeded. 

To  determine  whether  the  $100,000 
limitation  has  been  exceeded,  the  rules 
provided  in  §  1.422— 4(b)  of  these 
proposed  regulations  would  apply. 
Under  these  proposed  regulations,  an 
option  that  does  not  qualify  as  an 
incentive  stock  option  when  granted 
(including  an  option  which  contains 
terms  providing  that  it  will  not  be 
treated  as  an  incentive  stock  option)  is 
disregarded.  Additionally,  the  fair 
market  value  of  stock  is  determined  on 
the  date  of  grant  of  the  option.  Except 
as  described  in  the  following  panigraph, 
options  are  taken  into  account  in  the 
order  in  which  they  are  granted. 

An  option  is  considered  to  be  first 
exercisable  diiring  a  calendar  year  if  the 
option  will  first  become  exercisable  at 
any  time  during  the  year,  assiuning  that 
any  condition  on  the  optionee's  abUity 


to  exercise  the  option  related  to  the 
performance  of  services  is  satisfied.  If  an 
optionee  is  able  to  exercise  the  option 
in  a  year  only  if  an  acceleration 
provision  is  satisfied,  then  the  option  is 
exercisable  in  that  year  only  if  the 
acceleration  provision  is  triggered  prior 
to  the  end  of  that  year.  After  an 
acceleration  provision  is  triggered,  for 
purposes  of  applying  the  $100,000 
limitation,  the  options  subject  to  such 
provision  and  all  other  options  first 
exercisable  during  a  calendar  year  are 
then  taken  into  account  in  the  order  in 
which  granted.  However,  because  an 
acceleration  provision  is  not  taken  into 
account  prior  to  its  triggering,  an 
incentive  stock  option  that  becomes 
exercisable  for  the  first  time  during  a 
calendar  year  by  operation  of  such  a 
provision  does  not  affect  the  application 
of  the  $100,000  limitation  with  respect 
to  an  option  (or  portion  thereof) 
exercised  prior  to  such  acceleration.  An 
acceleration  provision  includes,  for 
example,  a  provision  that  accelerates  the 
exercisability  of  an  option  on  a  change 
in  ownership  or  control  or  a  provision 
that  conditions  exercisability  on  the 
attainment  of  a  performance  goal.  See 
§  1.422^(d),  Example  4  of  these 
proposed  regulations. 

For  example,  assume  that  in  2006,  E, 
an  employee  of  Y  Corporation,  is 
granted  Option  1  for  stock  of  Y  with  a 
fair  market  value  on  the  date  of  grant  of 
$75,000.  Option  1  is  first  exercisable  in 
2008,  except  that  the  option  provides 
that  it  will  become  immediately 
exercisable  in  the  event  of  a  change  in 
control.  In  2007,  E  is  granted  Option  2 
for  stock  of  Y  with  a  fair  market  value 
on  the  date  of  grant  of  $50,000.  Option 
2  is  immediately  exercisable,  and  E 
exercises  Option  2.  A  change  in  control 
of  Y  occurs  in  2007,  after  E  has 
exercised  Option  2,  and  Option  1 
becomes  immediately  exercisable. 
Notwithstanding  the  fact  that  Option  1 
was  granted  prior  to  Option  2,  because 
the  acceleration  clause  is  not  taken  into 
account  until  it  is  triggered  and  because 
E  exercised  Option  2  prior  to  the  change 
in  control,  Option  2  is  an  incentive 
stock  option  in  its  entirety.  Option  1  is 
bifurcated  into  an  incentive  stock  option 
to  acquire  stock  with  a  fair  market  value 
of  $50,000  on  the  date  of  grant  and  a 
nonstatutory  option  to  acquire  stock 
with  a  fair  market  value  of  $25,000  on 
the  date  of  grant. 

If  the  change  in  control  instead 
occurred  prior  to  E's  exercise  of  Option 
2,  then  Option  1,  which  .was  granted 
first,  is  treated  as  an  incentive  stock 
option  in  its  entirety,  and  Option  2  is 
bifurcated  into  an  incentive  stock  option 
to  acquire  stock  with  a  fair  market  value 
of  $25,000  on  the  date  of  grant  and  a 


nonstatutory  option  to  acquire  stock 
with  a  fair  market  value  of  $25,000  on 
the  date  of  grant. 

These  proposed  regulations  also 
would  provide  that  an  option  is 
disregarded  for  purposes  of  the 
$100,000  limitation  if,  prior  to  the 
calendar  year  during  which  it  would 
have  otherwise  become  exercisable  for 
the  first  time,  the  option  is  modified  and 
thereafter  ceases  to  be  an  incentive  stock 
option,  is  transferred  in  violation  of  the 
nontransferability  requirements,  or  is 
canceled.  In  all  other  situations,  a 
modified,  transferred,  or  canceled 
option  (or  portion  thereof)  is  treated  as 
outstanding  until  the  end  of  the 
calendar  year  during  which  it  would 
otherwise  have  become  exercisable  for 
the  first  time. 

Finally,  under  these  proposed 
regulations,  a  disqualifying  disposition 
has  no  effect  on  the  determination  of 
whether  an  option  exceeds  the  $100,000 
limitation.  Thus,  for  example;  assume 
Corporation  X  grants  E,  an  employee  of 
X,  Option  1  to  acquire  X  stock  with  a 
fair  market  value  on  the  date  of  grant  of 
$75,000.  Option  1  is  exercisable  on 
January  1,  2005.  On  January  5,2005,  E    . 
exercises  the  option  and  sells  the  stock 
in  a  disqualifying  disposition.  On 
January  15,  2005,  X  grants  E  Option  2 
to  acquire  X  stock  with  a  fair  market 
value  on  the  date  of  grant  of  $50,000. 
Option  2  is  immediately  exercisable. 
Under  §  1.422-4{b)(6)  of  the  proposed 
regulations,  the  disqualifying 
disposition  of  Option  1  has  no  effect  on 
the  application  of  the  $100,000 
limitation.  Thus,  Option  2  is  bifurcated 
into  an  incentive  stock  option  to  acquire 
stock  with  a  fair  market  value  of  $25,000 
on  the  date  of  grant  and  a  nonstatutory 
option  to  acquire  stock  with  a  fair 
market  value  of  $25,000  on  the  date  of 
grant. 

4.  Permissible  Provisions 

These  proposed  regulations  also 
provide  guidance  on  additional 
provisions  that  may  be  included  in  an 
incentive  stock  option.  Because  these 
provisions  are  not  part  of  the 
requirements  for  an  incentive  stock 
option,  they  are  addressed  separately  in 
§  1.422-5  of  these  proposed  regulations 
(many  of  these  rules  were  previously  in 
§  1.422A-2(i)  of  the  1984  proposed 
regulations).  Section  1.422-5  of  these 
proposed  regulations  addresses 
provisions  permitting  cashless  exercise, 
providing  the  right  to  receive  additional 
compensation,  and  providing  alternative 
rights.  In  each  case,  these  proposed 
regulations  essentially  retain  the  rules 
described  in  the  1984  proposed 
jegulations. 
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Section  424:  Definitions  and  Special 
Rules 

These  proposed  regulations  re-    . 
designate  the  regulations  under  section 
425  as  regulations  imder  section  424 
and  update  the  regvdations.  For 
example,  these  proposed  regulations 
amend  the  definition  of  disposition  to 
exclude  a  transfer  of  a  share  of  stock 
acquired  pursuant  to  the  exercise  of  a 
statutory  option  if  the  transfer  is 
described  in  section  1041(a)  (concerning 
transfers  between  spouses  or  former 
spouses  incident  to  divorce). 

Substitution,  Assiunption,  and 
Modification  of  Options 

Section  424(h)(1)  provides  that  if  the 
terms  of  an  option  are  modified, 
extended,  or  renewed,  such 
modification,  renewal,  or  extension  is 
treated  as  the  grant  of  a  new  option. 
Under  section  424(h)(3),  the  term 
modification  (with  certain  exceptions) 
means  any  change  in  the  terms  of  an 
option  which  gives  the  optionee 
additional  benefits  under  the  option. 
One  exception  to  this  definition  is  that 
a  change  in  the  terms  of  an  option 
attributable  to  a  substitution  or  an 
assumption  that  meets  the  requirements 
of  section  424(a)  is  not  a  modification  of 
an  option. 

These  proposed  regiilations  would 
provide  that  an  eligible  corporation  (as 
defined  in  §  1.424-1  (a)(2)  of  these 
proposed  regulations)  may  by  reason  of 
a  corporate  transaction  (as  defined  in 
§  1.424-1  (a)(3)  of  these  proposed 
regulations)  substitute  a  new  statutory 
option  (new  option)  for  an  outstanding 
statutory  option  (old  option)  or  assume 
an  old  option  without  the  substitution 
or  assumption  being  considered  a 
modification  of  the  old  option  imder 
section  424(h). 

An  eligible  corporation  is  defined  as 
a  corporation  that  is  the  employer  of  an 
optionee  or  a  related  corporation  of  such 
corporation.  The  determination  of 
whether  a  corporation  is  the  employer 
of  the  optionee  or  a  related  corporation 
of  such  corporation  is  based  upon  the 
circumstances  existing  immediately 
after  the  corporate  transaction. 

Under  the  proposed  regulations,  a 
corporate  transaction  is  (i)  a  corporate 
merger,  consolidation,  acquisition  of 
property  or  stock,  separation, 
reorganization,  or  liquidation;  (ii)  a 
distribution  (excluding  ordinary 
dividends),  or  change  in  the  terms  or 
number  of  outstanding  shares  of  such 
corporation,  such  as  a  stock  split  or 
stock  dividend  (a  change  in  capital 
structme);  (iii)  a  change  in  the  name  of 
a  corporation  whose  stock  is 
purchasable  under  the  old  option;  and 


(iv)  such  other  corporate  events  as  may 
be  prescribed  by  the  Commissioner  in 
published  gwdance. 

The  definitions  of  eligible  corporation 
and  corporate  transaction  would  be 
expanded  under  these  proposed 
regulations.  Specifically,  these  proposed 
regulations  permit  corporations  with 
outstanding  options  to  substitute  or 
assume  an  option  under  §  1.424-l(a)  if 
there  is  a  corporate  transaction. 
Additionally,  the  definition  of  corporate 
trahsaction  includes  events,  such  as  a 
stock  dividend  or  stock  split,  that  were 
previously  addressed  in  §  1.425-l(e)  of 
the  final  regulations,  and  is  otherwise 
expanded  so  that  events  or  transactions 
with  similar  consequences  are  treated 
the  same.  Because  of  these  changes,  the 
rules  in  §  1.425-l(e)(5)(ii)  of  the  current 
regulations  would  be  removed. 

These  proposed  regulations  also 
would  eliminate  the  requirement 
,  contained  in  §  1. 425-1  (a)(l)(ii)  of  the 
final  regulations  that  the  corporate 
transaction  result  in  a  significant 
ntmiber  of  employees  being  transferred 
to  a  new  employer  or  discharged  or  in 
the  creation  or  severance  of  a  parent- 
subsidiary  relationship.  However, 
§  1.424-1  (a)(4)  of  these  proposed 
regulations  would  continue  to  impose, 
and  provide  additional  guidance 
concerning,  the  requirement  that  the 
substitution  or  assumption  be  "by 
reason  of  the  corporate  transaction. 

Under  these  proposed  regulation's,  a 
change  in  an  option  or  issuance  of  a 
new  option  is  considered  to  be  by 
reason  of  a  corporate  transaction  unless 
the  relevant  facts  and  circumstances 
demonstrate  that  such  change  or 
issuance  is  made  for  reasons  imrelated 
to  such  corporate  transaction.  For 
example,  a  change  in  an  option  or 
issuance  of  a  new  option  is  considered 
to  be  made  for  reasons  imrelated  to  such 
a  corporate  transaction  if  there  is  an 
unreasonable  delay  between  the 
corporate  transaction  and  such  change 
in  the  option  or  issuance  of  a  new 
option  or  if  the  corporate  transaction 
serves  no  substantial  corporate  business 
purpose  independent  of  the  change  in 
options.  A  change  in  an  option  or 
issuance  of  a  new  option  is  not  by 
reason  of  a  distribution  or  change  in  the 
terms  or  number  of  outstanding  shares 
unless  the  option  as  changed,  or  the 
new  option,  is  issued  on  the  stock  of  the 
same  corporation,  or  if  such  class  of 
stock  is  eliminated  by  the  change  in 
capital  structure,  on  other  stock  of  the 
same  corporation.  For  pmposes  of  a 
change  in  name  of  the  corporation,  the 
issuance  of  a  new  option  is  by  rekson  of 
the  change  in  name  of  the  corporation 
only  if  the  option  issued  is  on  stock  of 
the  successor  corporation. 


These  proposed  regulations  do  not 
otherwise  revise  the  requirements  that 
must  be  met  for  a  change  in  an  option 
to  qualify  as  a  substitution  or  an 
assiunption.  For  example,  no  changes 
are  proposed  with  respect  to  the 
requirements  that  no  additional  benefits 
be  granted  to  the  optionee  in  connection 
with  a  substitution  or  assumption  or 
that  certain  spread  and  ratio  tests  must 
be  met. 

These  proposed  regulations  also 
continue  to  impose  the  requirement 
contained  in  the  final  regulations  that 
the  new  or  assumed  option  must 
otherwise  qualify  as  a  statutory  option. 
See  §  1.424-l(a)(5)(vi)  of  these  proposed 
regulations.  Thus,  except  as  neceissary  to 
comply  with  the  specific  requirements 
regarding  substitution  or  assumption, 
such  as  the  restrictions  on  ratio  and 
spread,  the  option  must  comply  with , 
the  requirements  of  §  1.422-2  of  these 
proposed  regulations  or  1.423-2,^as 
applicable.  Accordingly,  for  example, 
the  new  option  must  be  granted,  or  the 
old  option  must  be  assumed,  under  a 
plan  approved  by  the  stockholders  of 
the  corporation  substituting  or  assimiing 
the  option. 

The  proposed  regulations  do  not 
impose  any  additional  stockholder 
approval  requirement,  however,  merely 
because  there  is  a  corporate  transaction. . 
In  Rev.  Rul.  71-474  (1971-2  C.B.  215) 
involving  qualified  stock  options,'  the 
IRS  held  that  qualified  stock  options 
assimied  by  a  corporation  in  a  merger 
with  the  granting  corporation  retained 
their  status  as  qualified  stock  options 
without  approval  of  the  assuming 
corporation's  stockholders.  In  the 
ruling,  the  IRS  indicated  that  approval 
of  the  persons  who  owned  stock  of  the 
granting  corporation  at  the  time  the  plan 
was  approved  was  sufficient  to  satisfy 
the  stockholder  approval  requirements. 
Similarly,  the  1984  proposed 
regulations  provided  that  the 
stockholders  of  the  granting  corporation 
must  approve  the  plan  «rithin  12 
months  before  or  after  its  adoption 
without  additional  requirements. 

Section  J.422-2(b)(2)  of  these 
proposed  regulations  would  provide 
that  the  plan  must  be  approved  during 
the  applicable  24-month  period  by  the 
stockholders  of  the  corporation  granting 
the  incentive  stock  option.  There  is  no 
requirement  that  additional  stockholder 
approval  be  obtained  because  of  post- 
approval  changes  in  the  stockholders. 
For  example,  assiune  S,  a  subsidiary  of 


>  Qualified  stock  options  are  no  longer  permitted 
under  section  422,  but  the  stockholder  approval 
provisions  applicable  to  a  plan  under  which 
qualified  stock  optiofts  were  granted  were  the  same 
as  those  that  apply  to  a  plan  uder  which  incentive 
stock  options  are  granted. 
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P,  adopts  a  plan  under  which  incentive 
stock  options  for  S  stock  will  be  granted 
to  S  employees.  Under  the  proposed 
regulations,  the  stockholders  of  S  must 
approve  the  plan  within  12  months 
before  or  after  the  adoption  of  the  plan. 
If  P  later  completely  disposes  of  its 
interest  in  S,  outstanding  S  options  and 
new  grants  of  S  options  under  the  plan 
are  treated  as  options  granted  under  a 
plan  that  meets  the  stockholder 
approval  requirement  of  §  1.422-2(b)(2) 
of  these  proposed  regulations  without 
regard  to  whether  S  seeks  approval  of 
the  plan  from  the  stockholders  of  S  after 
the  spin-off.  Assuming  all  other 
applicable  requirements  are  met,  the 
outstanding  S  options  and  new  options 
granted  by  S  pursuant  to  the  plan  with 
respect  to  S  stock  will  be  treated  as 
incentive  stock  options. 

These  proposed  regulations  also 
would  provide  additional  guidance  with 
respect  to  when  a  change  to  an  option 
constitutes  a  modification.  Under  these 
proposed  regulations,  as  under  the  1984 
proposed  regulations,  both  a  provision 
under  an  option  that  provides  that  the 
optionee  may  receive  an  additional 
benefit  at  the  future  discretion  of  the 
granting  corporation  and  the  exercise  of 
that  discretion  are  considered 
modifications  of  the  option.  However, 
under  these  proposed  regulations,  it  is 
not  a  modification  for  the  granting 
corporation  to  exercise  discretion 
related  to  the  payment  of  a  bonus  at  the 
time  of  the  exercise  of  the  option,  the 
availability  of  a  loan  at  exercise,  or  the 
right  to  tender  previously-owned  stock 
for  the  stock  purchasable  under  the 
option.  A  change  to  an  option  adding 
such  discretion,  however,  would  be  a 
modification. 

In  addition,  these  proposed 
regulations  address  more  clearly 
changes  related  to  an  option,  including 
changes  not  only  to  the  option  or  the 
option  plan,  but  also  changes  to  any 
other  related  agreements.  In  the  case  of 
a  change  to  the  stock  on  which  the 
option  is  granted  that  affects  the  value 
of  the  stock,  there  would  be  a 
modification  unless  a  new  option  is 
substituted  for  the  old  option  by  reason 
of  the  change  in  the  terms  of  the  stock 
in  accordance  with  the  requirements  of 
§  1.424-1  (a)  of  these  proposed 
regulations. 

Section  6039 

These  proposed  regulations  also 
would  provide  guidance  on  the 
statements  required  under  section  6039 
of  the  Code.  Under  these  proposed 
regidations,  §  1.6039-1  of  the  final 
regulations  would  be  deleted,  and 
§  1.6039-2  would  be  re-designated  as 
§  1.6039-1.  These  proposed  regulations 


take  the  same  approach  toward 
providing  notice  as  that  taken  in  the 
1984  proposed  regulations. 

Section  1.6039-1(1)  of  these  proposed 
regulations  states  that  the  matter  of 
furnishing  statements  in  electronic  form 
is  reserved.  Temporary  and  proposed 
regulations  have  been  issued  under 
sections  6041  and  6051  (relating  to 
voluntary  electronic  furnishing  of  payee 
statements  on  Form  W-2)  and  section 
6050S  (relating  to  voluntary  electronic 
furnishing  of  statements  to  individuals 
for  whom  Forms  1098-T,  "Tuition 
Payments  Statement,"  and  1098-E, 
"Student  Loan  Interest  Statement"  are 
filed).  See  66  FR  10191  and  10247  (Feb. 
14,  2001).  The  preamble  to  those 
temporary  and  proposed  regulations 
requested  comments  regarding,  among 
other  things,  the  extent  to  which  the 
proposed  method  of  electronic  filing  is 
appropriate  for  information  statements 
required  under  other  sections  of  the 
Code.  In  addition,  section  401  of  the  Job 
Creation  and  Worker  Assistance  Act  of 
2002  authorized  all  statements  required 
by  sections  6041  through  6050T  of  the 
Code  to  be  furnished  electronically 
under  certain  conditions.  The  issue  of 
electronic  statements  in  general  is  under 
review,  and  comments  are  requested. 

Proposed  Efifective  Date 

The  regulations  under  sections  421, 
422,  and  424  are  proposed  to  apply  as 
of  the  date  that  is  180  days  after 
publication  of  final  regulations  in  the 
Federal  Register  and  apply  to  any 
statutory  option  that  is  granted  on  or 
after  that  date.  The  regulations  under 
section  6039  are  proposed  to  apply  to 
transfers  on  or  after  the  date  that  is  180 
days  after  publication  of  final 
regulations  in  the  Federal  Register  of 
stock  acquired  pursuant  to  a  statutory 
option.  The  1984  proposed  regulations 
are  withdrawn.  Taxpayers  may  rely  on 
these  proposed  regulations  for  the 
treatment  of  any  statutory  option 
granted  after  June  9,  2003. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required. 
Section  1.6039-1  of  these  proposed 
regulations  provides  for  the  collection  of 
information.  It  is  hereby  certified  that 
the  collection  of  information  in  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
certification  is  based  on  the  fact  that  the 
provision  of  employee  statements 
provided  under  these  proposed 
regulations  will  impose  a  minimal 


paperwork  biu°den  on  most  small 
entities  (see  the  discussion  imder  the 
heading  "Paperwork  Reduction  Act" 
earlier  in  this  preamble).  Therefore,  an 
analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required.  Piu^uant  to  section  7805(f) 
of  the  Code,  this  notice  of  proposed 
rulemaking  is  being  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations,  v 

consideration  will  be  given  to  any 
written  or  electronic  comments  (a 
signed  original  and  eight  (8)  copies)  that 
are  submitted  timely  to  the  IRS.  All 
comments  will  be  available  for  public 
inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  September  2,  2003,  beginning  at  10 
a.m.  in  the  IRS  Auditorium  of  the 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC.  All  visitors  must  come  to  the 
Constitution  Avenue  entrance  and 
present  photo  identification  to  enter  the 
building.  Because  of  access  restrictions', 
visitors  will  not  be  admitted  beyond  the 
immediate  entrance  area  more  than  30 
minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  vmtten  comments  and  an 
outline  of  the  topics  to  be  discussed  and 
the  time  to  be  devoted  to  each  topic 
(signed  original  and  eight  (8)  copies)  by 
August  12,  2003.  A  period  of  10  minutes 
will  be  allotted  to  each  person  for 
making  comments.  An  agenda  showing 
the  schedule  of  speakers  will  be 
prepared  after  the  deadline  for  receiving 
outlines  has  passed.  Copies  of  the 
agenda  will  be  available  free  of  charge 
at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Eriim  Madden, 
Office  of  the  Division  Counsel/ Associate 
Chief  Coimsel  (Tax  Exempt  and 
Government  Entities).  However,  other 
persormel  from  the  IRS  and  Treasiuy 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Parts  1  and 
14a 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 


Federal  Register /Vol.  68,  No.  110 /Monday,  June  9;  2003 /Proposed  Rules 


34351 


Proposed  Ammdments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  14a 
are  proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

§§1.421-1  ttirough  1.421-6    [Removed] 

Par.  2.  Sections  1.421-1  through 
1.421HB  are  removed. 

Par.  3.  Section  1.421-7  is  re- 
designated as  §  1.421-1  and  is  amended 
as  follows: 

1.  In  paragraph  (a)(1),  first  sentence, 
the  language  "sections  421  through  425" 
is  removed  and  "§§  1.421-1  through 
1.424-1"  is  added  in  its  place. 

2.  In  paragraph  (a)(1),  first  sentence, 
the  language  "includes"  is  removed, 
and  "means"  is  added  in  its  place. 

3.  In  paragraph  (a)(1),  removing  the 
second  sentence. 

4.  Removing  the  last  sentence  of 
paragraph  (a)(1)  and  adding  two 
sentences  in  its  place. 

5.  Revising  paragraph  (a)(3). 

6.  Revising  paragraphs  (b)(1)  and 
(b)(2). 

7.  In  paragraph  (b)(3)(i),  third 
sentence,  removing  the  language 
"1.425-1"  and  inserting  "1.424-1"  in  its 
place. 


8.  In  the  list  below,  for  each  section 
indicated  in' the  left  coliunn,  remove  the 
language  in  the  middle  column  and  add 
the  language  in  the  right  column: 


Newly  designated  section 

Remove 

Add 

1.421-1(b)(3)(ii),  Example 
1.  first,  second,  tt)ird  and 
fourth  sentences  

S-1 
1964 

1965 

1964 

S-1 

1965 

X 

1. 421-1  (b)(3)(il),  Example 

1,  second  sentence  

1. 421-1  (b)(3)(il),  Example 

1,  ttiird  and  fourtti  sen- 
tences  

1.421-1(b)(3)(ii),  Example 

2,  first  and  second  sen- 
tences   

1.421-1(b)(3)(ii),  Example 
2,  first,  third,  and  fourth 
sentences  

1. 421-1  (b)(3)(li),  Example 
2,  third  and  fourth  sen- 
tences   

2004 
2005 
2004 
X 
2005 

9.  Revising  the  last  sentence  of 
paragraph  (b)(3)(ii).  Example  1. 

10.  Removing  the  last  sentence  of 
paragraph  (b)(3)(ii).  Example  2  and 
adding  two  sentences  in  its  place. 

11.  Removing  the  first  sentence  of 
paragraph  (c)(1)  and  adding  two  new 
sentences  in  its  place. 

12.  In  paragraph  (c)(2),  second 
sentence,  the  language  "425"  is 
removed  and  "424"  is  added  in  its 
place. 

13.  In  paragraph  (c)(3),  second  and 
last  sentences,  the  language  "1964"  is 


removed  and  "2004"  is  added  in  its. 
place. 

14.  In  paragraph  (c)(3),  second 
sentence,  the  language  "1965"  is 
removed  and  "2005"  is  added  in  its 
place. 

15.  Revising  paragraphs  (d)  and  (e). . 

16.  In  paragraph  (f),  in  the  first 
sentence,  the  language  "sections  421 
through  425"  is  removed  and  "this 
section  and  §§  1.421-2  through  1.424- 
1"  is  added  in  its  place. 

17.  Revising  the  last  sentence  of 
paragraph  (f). 

18.  In  paragraph  (g),  first  sentence,  the 
language  "sections  421  through  425"  is 
removed  and  "this  section  and 

§§  1.421-2  through  1.424-1"  is  added  in 
its  place. 

19.  Adding  a  new  third  sentence  to 
paragraph  (g). 

20.  Revising  the  first,  second,  and 
third  sentences  of  paragraph  (h)(1). 

21.  Revising  paragraph  (h)(2). 

22.  In  paragraph  (h)(3),  first  sentence, 
the  language  "425"  is  removed  and 
"424"  is  added  in  its  place. 

23.  In  paragraph  (h)(3),  last  sentence, 
the  language  "or  assuming"  is  removed 
and  "the  option  or  substituting  or 
assuming  the  option"  is  added  in  its 
place. 

24.  In  the  list  below,  for  each  section 
indicated  in  the  left  colunui,  remove  the 
language  in  the  middle  column  and  add 
the  language  in  the  right  colujom: 


Newly  designated  section 


Remove 


Add 


1.421 -1(h)(4),  Example  1,  first  sen- 
tence. 

1.421 -1(h)(4),  Example  1,  second  and 
last  sentences. 

1.421-1  (h)(4),  Example  2,  first  sen- 
tence. 

1.421 -1(h)(4).  Example  2,  first  sen- 
tence. 

1.424-1  (h)(4).  Example  2,  last  sen- 
tence. 

1.421-1(h)(4).  Example  2,  last  sen- 
tence. 


1964  , 

1965  :. .? .'.. 

425  ; 

issuing  .....'. 

1965  

for  A  is  then  employed  by  a  corporation  which 
issued  an  option  under  section  425(a). 


1.421 -1(h)(4),  Example  3,  second 
sentence. 

1.421-1  (h)(4).  Example  3,  third,  fourth, 
and  fifth  sentences. 

1.421-1  (h)(4),  Example  4.  first  sen- 
tence. 

1.421 -1(h)(4),  Example  5,  first  sen- 
tence. 

1.421-1(h)(4),  Example  6,  first  sen- 
tence. 


1.421 -1(h)(4),  Example  6,  third  sen- 
tence. 


1964  : 

1965 

425(a) 

qualified  stock  

an  employment  contract  with  M  which  provides 
that  upon  the  termination  of  any  military  duty  E 
may  be  required  to  serve.  E  will  t>e  entitled  to 
reemployriient  with  M  or  a  parent  or  sut>sidiary 
of  M. 

of  M  


2004. 

2005.  .    * 

424. 

substituting. 

2005. 

to  the  transfer  of  ttie  M  stock  because,  at  all  times 
during  the  period  t>eginnlng  with  \he  date  of 
grant  of  the  X  option  and  ending  with  the  date 
of  exercise  of  the  M  option,  A  was  an  emptoyee 
of  the  corporation  granting  the  option  or  sub- 
stituting or  assuming  the  option  under  §  1 .424- 
1(a). 

2004. 

2005. 

424(a). 

statutory. 

a  right  to  reemployment  with  M  or  a  related  cor- 
|X}ration  on  the  termination  of  any  military  duty 
E  may  be  required  to  serve. 


of  M  or  a  related  corporation. 
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Newly  designated  section 


Remove 

can  apply 

a  qualified  stock 

parent  or  subsidiary  

its  parent  and  subsidiary  corporation 
terminated  _ 


Add 


1.421-1(h)(4),  Example  6.  last  sen- 
tence. 

1.421-1(h)(4),  Example  7.  first  and 
last  sentences. 

1.421-1  (h)(4).  Example  7,  first  sen- 
tence. 

1.421-1(h)(4),  Example  7,  last  sen- 
tence. 

1.421-1(h)(4).  Example  7.  last  sen- 
tence. 


applies. 

an  incentive.  < 

related  corporation, 
related  corporations^ 
deemed  terminatea 


25.  Revising  paragraph  (i). 

26.  Adding  paragraph  (j). 

The  additions  and  revisions  read  as 
follows: 

}  1 .421-1    Meaning  arfd  use  of  certain 
tenns. 

(a)*  *  *{!)•  *  *  While  no 
particular  form  of  words  is  necessary, 
the  option  must  express,  among  other 
things,  an  offer  to  sell  at  the  option 
price,  the  maximum  number  of  shares 
purchasable  under  the  option,  and  the 
period  of  time  during  which  the  offer 
remains  open.  The  term  option  includes 
a  warrant  that  meets  the  requirements  of 
this  paragraph  (a)(1). 
•        *         •        *        • 

(3)  An  option  must  be  in  writing  (in 
paper  or  electronic  form),  provided  that 
such  writing  is  adequate  to  establish  an 
option  right  or  privilege  that  is 
enforceable  under  applicable  law. 

(b)  Statutory  options.  (1)  The  term 
statutory  option,  for  purposes  of  this 
section  and  §§  1.421-2  through  1.424-1, 
means  an  incentive  stock  option,  as 
defined  in  §  1.422-2(a},  or  an  option 
granted  under  an  employee  stock 
purchase  plan,  as  defined  in  §  1.423-2. 

(2)  An  option  qualifies  as  a  statutory 
option  only  if  the  option  is  not 
transferable  (other  than  by  will  or  by  the 
laws  of  descent  and  distribution)  by  the 
individual  to  whom  the  option  was 
granted,  and  is  exercisable,  during  the 
lifetime  of  such  individual,  only  by 
such  individual.  See  §§  1.422-2(a)(2)(v) 
and  1.423-2(j}.  Accordingly,  an  option 
which  is  transferable  or  transferred  by 
the  individual  to  whom  the  option  is 
granted  diuing  such  individual's 
lifetime,  or  is  exercisable  during  such 
individual's  lifetime  by  another  person, 
is  not  a  statutory  option.  However,  if  the 
option  or  the  plan  imder  which  the 
option  was  granted  contains  a  provision 
permitting  the  individual  to  designate 
the  person  who  may  exercise  the  option 
after  such  individual's  death,  neither 
such  provision,  nor  a  designation 
pursuant  to  such  provision,  disqualifies 
the  option  as  a  statutory  option.  A 
pledge  of  the  stock  purchasable  under 
an  option  as  security  for  a  loan  that  is 


used  to  pay  the  option  price  does  not 
cause  the  option  to  violate  the 
nontransferability  requirements  of  this 
paragraph  (b).  Also,  the  transfer  of  an 
option  to  a  trust  does  not  disqualify  the 
option  as  a  statutory  option  if,  under 
section  671  and  applicable  State  law, 
the  individual  is  considered  the  sole 
beneficial  owner  of  the  option  while  it 
is  held  in  the  trust.  If  an  option  is 
transferred  incident  to  divorce  (within 
the  meaning  of  section  1041)  or 
pursuant  to  a  qualified  domestic 
relations  order  (within  the  meaning  of 
section  414(p)),  the  option  does  not 
qualify  as  a  statutory  option  as  of  the 
day  of  such  transfer.  For  the  treatment 
of  nonstatutory  options,  see  §  1.83-7. 
(3)(ii}  ***** 

Example  1.  *   *   *  Because  X  was  a 
subsidiary  of  P  on  the  date  of  the  grant  of  the 
statutory  option,  the  option  does  not  fail  to 
be  a  statutory  option  even  though  X  ceases 
to  be  a  subsidiary  of  P. 

Example  2.*  *   "  Because  X  was  not  a 
subsidiary  of  P  on  the  date  of  the  grant  of  the 
option,  the  option  is  not  a  statutory  option 
even  though  S  later  becomes  a  subsidiary  of 
P.  See  §§  1.422-2(a)(2)  and  1.423-2(b). 

(c)  Time  and  date  of  granting  option. 
(1)  For  purposes  of  this  section  and 
§§  1.421-2  through  1.424-1,  the 
language  "the  date  of  the  granting  of  the 
option"  and  "the  time  such  option  is 
granted,"  and  similar  phrases  refer  to 
the  date  or  time  when  the  granting 
corporation  completes  the  corporate 
action  constituting  an  offer  of  stock  for 
sale  to  an  individual  under  the  terms 
and  conditions  of  a  statutory  option.  A 
corporate  action  constituting  an  offer  of 
stock  for  sale  is  not  considered  complete 
until  the  date  on  which  the  maximum 
number  of  shares  that  can  be  purchased 
under  the  option  and  the  minimum 
option  price  are  fixed  or  determinable. 


(d)  Stock  and  voting  stock.  (1)  For 
purposes  of  this  section  and  §§  1.421-2 
through  1 .424-1 ,  the  term  stock  means 
capital  stock  of  any  class,  including 
voting  or  nonvoting  common  or 
preferred  stock.  Except  as  otherwise 
provided,  the  term  includes  both 


treasiuy  stock  and  stock  of  original 
issue.  Special  classes  of  stock 
authorized  to  be  issued  to  and  held  by 
employees  are  within  the  scope  of  the 
term  stock  as  used  in  such  sections, 
provided  such  stock  otherwise 
possesses  the  rights  and  characteristics 
of  capital  stock. 

(2)  For  purposes  of  determining  what 
constitutes  voting  stock  in  ascertaining 
whether  a  plan  has  been  approved  by 
stockholders  under  §  1.422-2(b)  or 
1.423-2(c)  or  whether  the  limitations 
pertaining  to  voting  power  contained  in 
sections  §§  1.422-2(f)  and  1.423-2(d) 
have  been  met,  stock  which  does  not 
have  voting  rights  until  the  happening 
of  an  event,  such  as  the  default  in  the 
payment  of  dividends  on  preferred 
stock,  is  not  voting  stock  until  the 
happening  of  the  specified  event. 
Generally,  stock  which  does  not  possess 
a  general  voting  power,  and  may  vote 
oiUy  on  particular  questions,  is  not 
voting  stock.  However,  if  such  stock  is 
entitled  to  vote  on  whether  a  stock 
option  plan  may  be  adopted,  it  is  voting 
stock. 

(3)  In  general,  for  purposes  of  this 
section  and  §§  1.421-2  through  1.424-1, 
ownership  interests  other  than  capital 
stock  are  considered  stock. 

(e)  Option  price.  (1)  For  purposes  of 
this  section  and  §§  1.421-2  through 
1.424-1,  the  term  option  price,  price 
paid  under  the  option,  or  exercise  price 
means  the  consideration  in  cash  or 
property  which,  pursuant  to  the  terms  of 
the  option,  is  the  price  at  which  the 
stock  subject  to  the  option  is  purchased. 
The  term  option  price  does  not  include 
any  amounts  paid  as  interest  under  a 
deferred  payment  arrangement  or 
treated  as  interest. 

(2)  Any  reasonable  valuation  method 
may  be  used  to  determine  whether,  at 
the  time  the  option  is  granted,  the 
option  price  satisfies  the  pricing 
requirements  of  sections  422(b)(4), 
422(c)(5),  422(c)(7),  and  423(b)(6)  with 
respect  to  the  stock  subject  to  the 
option.  Such  methods  include,  for 
example,  the  valuation  method 
described  in  §  20.2031-2  of  this  chapter 
(Estate  Tax  Regulations). 
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(f)  Exercise.  *  *  *  An  agreement  or 
luidertaking  by  the  employee  to  make 
payments  under  a  stock  purchase  plan 
does  not  constitute  the  exercise  of  an 
option  to  the  extent  the  payments  made 
remain  subject  to  withdrawal  by  or 
refund  to  the  employee. 

(g)  Transfer.  *  *  *  A  transfer  does  not 
fail  to  occiu-  merely  because,  under  the 
terms  of  the  arrangement,  the  individual 
may  not  dispose  of  the  share  for  a 
specified  period  of  time  or  the  share  is 
subject  to  a  right  of  first  refusal  at  the 
share's  fair  market  value  at  the  time  of 
sale. 

'  (h)  Employment  relationship.  (1)  An 
option  is  a  statutory  option  oiily  if,  at 
the  time  the  option  is  granted,  the 
optionee  is  an  employee  of  the 
corporation  granting  the  option,  or  a 
related  corporation  of  such  corporation, 
ff  the  option  has  been  assimied  or  a  new 
option  has  been  substituted  in  its  place 
under  §  1.424-1  (a),  the  optionee  must, 
at  the  time  of  such  substitution  or 
assumption,  be  an  employee  of  the 
corporation  so  substituting  or  assuming 
the  option,  or  a  related  corporation  of 
such  corporation.  The  determination  of 
whether  the  optionee  is  an  employee  at 
the  time  the  option  is  granted  (or  at  the 
time  of  the  substitution  or  assumption 
imder  §  1.424-1  (a))  is  made  in 
accordance  with  section  3401(c)  and  the 
regulations  thereunder.  *  *  * 

(2)  In  addition,  §  1.421-2(a)  is 
applicable  to  the  transfer  of  a  share 
pursuant  to  the  exercise  of  the  statutory 
option  only  if  the  optionee  is,  at  all 
times  during  the  period  beginning  with 
the  date  of  the  granting  of  such  option 
and  ending  on  the  day  3  months  before 
the  date  of  such  exercise,  an  employee 
of  either  the  corporation  granting  such 
option,  a  related  corporation  of  such 
corporation,  or  a  corporation  (or  a 
related  corporation  of  such  corporation) 
substituting  or  assuming  a  stock  option 
in  a  transaction  to  which  §  1.424-l(a) 
applies.  For  purposes  of  the  preceding 
sentence,  the  employment  relationship 
is  treated  as  continuing  intact  while  the 
individual  is  on  military  leave,  sick 
leave,  or  other  bona  fide  leave  of 


absence  (such  as  temporary  employment 
by  the  Government)  if  the  period  of  such 
leave  does  not  exceed  90  days,  or  if 
longer,  so  long  as  the  individual's  right 
to  reemployment  with  the  corporation 
granting  the  option  (or  a  related 
corporation  of  such  corporation)  or  a 
corporation  (or  a  related  corporation  of 
such  corporation)  substituting  or 
assiuning  a  stock  option  in  a  transaction 
to  which  §  1.424-l(a)  applies,  is 
guaranteed  either  by  statute  or  by 
contract.  If  the  period  of  leave  exceeds 
90  days  and  the  individual's  right  to 
reemployment  is  not  guaranteed  either 
by  statute  or  by  contract^  the 
employment  relationship  is  deemed  to 
terminate  on  the  91st  day  of  such  leave. 
Thus,  if  the  option  is  not  exercised 
before  such  deemed  termination  of 
employment,  §  1.421-2(a)  applies  to  the 
transfer  of  a  share  pursuant  to  an 
exercise  of  the  option  only  if  the 
exercise  occiu-s  within  3  months  from 
the  date  the  emplojrment  relationship  is 
deemed  terminated. 
***** 

(i)  Additional  definitions.  (1) 
Corporation.  For  purposes  of  this 
section  and  §§  1.421-2  through  1.424-1, 
the  term  corporation  has  the  meaning    ■ 
prescribed  by  section  7701(a)(3)  and 
§  301.7701-2(b)  of  this  chapter.  For 
example,  a  corporation  for  purposes  of 
the  preceding  sentence  includes  an  S 
corporation  (as  defined  in  section  1361), 
a  foreign  corporation  (as  defined  in 
section  7701(a)(5)),  and  a  limited 
liability  company  that  is  treated  as  a 
corporation  for  all  Federcil  tax  purposes. 

(2)  Parent  corporation  and  subsidiary 
corporation.  For  the  definition  of  the 
terms  parent  corporation  (and  parent) 
and  subsidiary  corporation  (and 
subsidiary),  for  purposes  of  this  section 
and  §§  1.421-2  through  1.424-1,  see 
§  1.424— l(f)(i)  and  (ii),  respectively. 
Related  corporation  as  used  in  this 
section  and  in  §§  1.421-2  through 
1.424-1  means  either  a  parent 
corporation  or  subsidiary  corporation. 

(j)  Effective  date.  This  section  applies 
to  any  statutory  optioQ  granted  on  or 


after  the  date  that  is  180  days  after 
publication  of  final  regulations  in  the 
Federal  Register.  Taxpayers  can  rely  on 
these  regulations  for  the  treatment  of 
any  statutory  option  granted  on  or  after 
June  9,  2003. 

Par.  4.  Section  1.421-8  is  re- 
designated as  1.421-2  and  is  amended 
by: 

1.  Revising  paragraphs  (a)(1),  (b),  and 
(c)(1). 

2.  In  the  list  below,  for  each  section 
indicated  in  the  left  colimin,  remove  the 
language  in  the  middle  column  and  add 
the  language  in  the  right  coliunn: 


Newly  designated 
section 

Remove 

Add 

1.421 -2(c)(2),  second 

or  424(c)(1) 
or  424(c)(1) 

422(c)(1), 
423(C),  or 
424(c)(1). 

1964  

sentence. 

Add  1.421-2(c)(2), 
third  senterx^. 

1. 421 -2(c)(3)(i),  first, 
second,  and  third 
sentences. 

1.421-2(c)(3)(ii),  Ex- 
ample, first  sen- 
tence. 

1.421-2(c)(3)(n),  £x- 
ample,  third,  fifth, 
and  sixth  senterx»s. 

423(c) 
2004 

1966  

2006 

3.  In  paragraph  (c)(2),  first  sentence, 
add  the  phrase  "for  purposes  of  section 
423(c)"  at  the  end  of  the  first  sentence. 

4.  Removing  paragraph  (c)(4)(i)  and 
redesignating  paragraphs  (c)(4)(ii) 
through  (c)(4)(iv)  as  paragraphs  (c)(4)(i) 
through  (c)(4)(iii),  respectively. 

5.  In  newly  designated  paragraph 
(c)(4)(i)(a),  first  sentence,  removing  the 
phrase  "In  the  case  of  an  employee 
dying  after  December  31,1956"  and 
adding  "In  the  case  of  the  death  of  an 
optionee"  in  its  place. 

6.  Remoiring  Example  (l)in  newly 
designated  paragraph  (c)(4)(iii)  and 
redesignating  Examples  (2)  through  (5) 
as  Examples  f  J  j  through  (4), 
respectively. 

7.  In  the  list  below,  for  each  section 
indicated  in  the  left  coltmm,  remove  the 
language  in  the  middle  column  and  add 
the  language  in  the  right  column: 


Newly  designated  section 

Remove 

Add 

1.421-2(c)(4)(i)(a),  last  sentence 

1.421-2(c)(4)(i)(b),  first,  second,  and 
last  sentences. 

1.421-2(c)(4)(i)(£^,  first  sentence 

1.421-2(c)(4)(iii),  Example  1,  first  sen- 
tence. 

1.421-2(c)(4)(iii),    Example    1,    eighth 

422(c)(1),  423(c).  or  424(c)(1)  .,... 

422(C)(1).  423(C),  or  424(c)(1)  :. 

422(c)(1).  423(C),  or  424(c)(1)  .....:. 

1964  t..: 

sutxlivision  («){b)  of  tfiis  sut)paragraph 

423(c). 
423(c). 

423(c). 
2005. 

paragraph  (c)(4)(iKt')  of  this  section. 

2006. 

paragraph  (c)(4)(i)(c)  of  this  section. 

sentence. 
1.421-2(c)(4)(iii),  Example  1,  third  and 

fifth  sentences. 
1.421-2(c)(4)(iii),    Example    1,    ninth 

1966  ! ; 

sutxlivision  (ii)(^  of  this  sut)paragraph 

sentence. 
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h4ew1y  designated  section 


Remove 
suixtivision  (ii)(a)  of  this  subparagraph 
subdivision  {h){b)  of  this  subparagraph 

example  (2) 

example  (2) 

subdivision  (ii)(a)  of  this  subparagraph 
subdivision  (ii)(c)  of  this  sut>paragraph 

example  (2)  

1966  

1967 „ ; 

subdivision  (ii)(a)  of  this  subparagraph 
sutxjivision  (ii)(a)  of  this  subparagraph 
subdivision  (»)(b)  of  this  sut)paragraph 
subdivision  (ii)(c)  of  this  subparagraph 


Add 


1.421-2(c)(4)(iii).  Example  2.  second 
and  fifth  sentenced. 

1.421-2(c)(4)(iii),  Example  2.  fifth  sen- 
tence. 

1.421-2(c)(4)(iii),  Example  2,  first  sen- 
tence. 

1.421-2(c)(4)(iii).  Example  3.  first  sen- 
tence. 

1.421-2(c)(4)(iii).  Example  3.  second 
and  fourth  sentences. 

1.421-2(c)(4)(iii),  Example  3.  fourth 
sentence. 

Ut1-2(c)(4)(iii),  Example  4,  first  sen- 
tence. 

1.421-2(c)<4)(iii),  Example  4,  first  sen- 
tence. 

1.421-2(c)(4)(iii),  Example  4,  first  and 
second  sentences. 

1.421-2(c)(4)(iii),  Example  4,  third  and 
fifth  sentences. 

1.421-2(c)(4)(lii),  Example  4.  sixth 
sentence. 

1.421-2(c)(4)(iii),  Example  4,  fifth  and 
sixth  sentences. 

1.421-2(c)(4)(iii),  Example  4,  sixth 
sentence. 


paragraph  (c)(4)(i)(a)  of  this  section. 

paragraph  (c)(4)(i)(6)  of  this  section. 

Example  1. 

Example  1. 

paragraph  (c)(4)(i)(a)  of  this  section. 

paragraph  (c)(4)(i)(c)  of  this  section 

Example  1. 

2006. 

2007. 

paragraph  (c)(4)0)(a)  of  this  section. 

paragraph  (c)(4)(i)(a)  of  this  section. 

paragraph  (c)(4)(i)(b)  of  this  section. 

paragraph  (c)(4)(i)((4  of  this  section. 


8.  Revising  paragraph  (d). 

9.  Adding  paragrapn  (f).  - 

•  The  revisions  read  as  follows: 

S 1 .421-2    General  rules. 

(a)  Effect  of  qualifying  transfer.  (1)  If 
a  share  of  stock  is  transferred  to  an 
individual  pursuant  to  the  individual's 
exercise  of  a  statutory  option,  and  if  the 
requirements  of  §  1.422-1  (a)  (relating  to 
incentive  stock  options)  or  §  1.423-l(a) 
(relating  to  employee  stock  purchase 
plans)  whichever  is  applicable,  are  met, 
then — 

(i)  No  income  results  at  the  time  of  the 
transfer  of  such  share  to  the  individual 
upon  the  exercise  of  the  option  with 
respect  to  such  share  (in  addition,  no 
income  results  upon  grant  of  the  option, 
see  §1.83-7); 

(ii)  No  deduction  under  section  162  or 
the  regulations  thereunder  (relating  to 
trade  or  business  expenses)  is  allowable 
at  any  time  with  respect  to  the  share  so 
transferred;  and 

(iii)  No  amount  other  than  the  price 
paid  under  the  option  is  considered  as 
received  by  the  employer  corporation,  a 
related  corporation  of  such  corporation, 
or  a  corporation  substituting  or 
assuming  a  stock  option  in  a  transaction 
to  which  §  1.424-1  (a)  (relating  to 
corporate  reorganizations,  liquidations, 
etc.)  applies,  for  the  share  so  transferred. 
***** 

(b)  Effect  of  disqualifying  disposition. 
.  (l)(i)  TTie  disposition  (as  defined  in 

§  1. 424-1  (c))  of  a  share  of  stock  acquired 
by  the  exercise  of  a  statutory  option 
before  the  expiration  of  the  applicable 
holding  periods  as  determined  under 


§  1.422-1  (a)  or  1.423-1  (a)  is  a 
disqualifying  disposition  and  makes 
paragraph  (a)  of  this  section 
inapplicable  to  the  transfer  of  such 
share.  See  §  1.83-7  for  the  treatment  of 
nonstatutory  options.  The  income 
attributable  to  such  transfer  (determined 
without  reduction  for  any  brokerage  fees 
or  other  costs  paid  in  connection  with 
the  disposition)  is  treated  by  the 
individual  as  compensation  income 
received  in  the  taxable  year  in  which 
such  disqualifying  disposition  occurs. 
Similarly,  if  otherwise  allowable  under 
sections  83(h)  and  162,  a  deduction 
attributable  to  such  transfer  is  allowable 
for  the  taxable  year  in  which  such 
disqualifying  disposition  occurs  to  the 
employer  corporation,  or  a  related 
corporation  of  such  corporation,  or  a 
corporation  substituting  or  assuming  an 
option  in  a  transaction  to  which 
§  1.424-l(a)  applies.  Additionally,  an 
amount  is  allowed  as  a  deduction  only 
if  the  requirements  of  §  1.83-6{a)  are 
satisfied.  No  amoimt  is  treated  as 
income,  and  no  amount  is  allowed  as  a 
deduction,  for  any  taxable  year  other 
than  the  taxable  year  in  which  the 
disqualifying  disposition  occurs.  If  the 
amoimt  realized  on  the  disposition 
exceeds  (or  is  less  than)  the  sum  of  the 
amount  paid  for  the  share  and  the 
amount  of  compensation  income 
recognized  as  a  result  of  such 
disposition,  the  extent  to  which  the 
difference  is  treated  as  gain  (or  loss)  is 
determined  under  the  rules  of  section 
302  or  1001,  as  applicable. 


(ii)  The  following  examples  illustrate 
the  principles  of  this  paragraph  (b): 

Example  1.  On  June  1,  2006,  X  Corporation 
grants  an  incentive  stock  option  to  A,  an 
employee  of  X,  entitling  A  to  purchase  100 
shares  of  X  stock  at  SlO  per  share.  On  August 
1,  2006,  A  exercises  the  option  when  the  fair 
market  value  of  X  stock  is  $20  per  share,  and 
100  shares  of  X  stock  are  transferred  to  A  on 
that  date.  On  December  15,  2007,  A  sells  the 
stock.  Because  A  disposed  of  the  stock  l)efore 
lune  2,  2008.  A  did  not  satisfy  the  holding 
period  requirements  of  §  1.422-l(a).  Under 
paragraph  (b)(l)(i)  of  this  section,  A  made  a 
disqualifying  disposition  of  the  stock.  Thus, 
paragraph  (a)  of  this  section  is  inapplicable 
to  the  transfer  of  the  shares,  and  A  must 
include  the  compensation  income 
attributable  to  the  transfer  of  the  shares  in 
gross  income.  The  amount  of  compensation 
income  A  must  include  in  income  under 
§  1.83-7  in  the  year  of  the  disqualifying 
disposition  is  $1,000  (($20.  the  fair  market 
value  of  X  stock  on  transfer  less  $10,  the 
exercise  price  per  share)  times  100  shares)). 
If  otherwise  allowable  under  sections  83(h) 
and  162  and  if  the  requirements  of  §  1.83- 
6(a)  are  met,  X  is  allowed  a  deduction  of 
$1,000  for  its  taxable  year  in  which  the 
disqualifying  disposition  occurs. 

Example  2.  Y  Corporation  grants  an 
incentive  stock  option  for  100  shares  of  its 
stock  to  E,  an  employee  of  Y.  The  option  has 
an  exercise  price  of  $10  per  share.  E  exercises 
the  option  and  is  transferred  the  shares  when 
the  fair  market  value  of  a  share  of  Y  stock  is 
$30.  Before  the  applicable  holding  periods 
expire,  Y  redeems  the  shares  for  $70  per 
share.  Because  the  holding  period 
requirements  of  §  1.422-1  (a)  are  not  met,  the 
redemption  of  the  shares  is  a  disqualifying 
disposition  of  the  shares.  Under  paragraph 
(b)(l)(i)  of  this  section,  A  made  a ' 
disqualifying  disposition  of  the  stock.  Thus, 
paragraph  (a)  of  this  section  is  inapplicable 
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to  the  transfer  of  the  shares,  and  E  must 
include  the  compensation  income 
attributable  to  the  transfer  of  the  shares  in 
gross  income.  Under  §  1.83-7,  the  amount  of 
compensation  income  attributable  to  E's 
purchase  of  the  share  that  E  must  include  in 
gross  income  in  the  year  of  the  disqualifying 
disposition  is  $2,000  ($3,000,  the  fair  market 
value  of  Y  stock  on  transfer,  less  $1,000,  the 
exercise  price  paid  by  E).  The  character  of  the 
additional  gain  that  is  includible  in  E's 
income  as  a  result  of  the  redemption  is 
determined  under  the  rules  of  section  302.  If 
otherwise  allowable  under  sections  83(h)  and 
162  aijd  if  the  requirements  of  §  1.83-6{a)  are 
mef,  Y  is  allowed  a  deduction  for  the  taxable 
year  in  which  the  disqualifying  disposition 
occurs  for  the  compensation  income  of 
$2,000.  Y  is  not  allowed  a  deduction  for  the 
additional  gain  includible  in  E's  income  as  a 
result  of  the  redemption. 

(2)  If  an  optionee  transfers  stock 
acquired  through  the  optionee's  exercise 
of  a  statutory  option  prior  to  the 
expiration  of  the  applicable  holding 
periods,  paragraph  (a)  of  this  section 
continues  to  apply  to  the  transfer  of  the 
stock  pursuant  to  the  exercise  of  the 
option  if  such  transfer  is  not  a 
disposition  of  the  stock  as  defined  in 

§  1. 424-1  (c)  (for  example,  a  transfer 
from  a  decedent  to  the  decedent's  estate 
or  a  transfer  by  bequest  or  inheritance). 
Similarly,  a  subsequent  transfer  by  the 
executor,  administrator,  heir,  or  legatee 
is  not  a  disqualifying  disposition  by  the 
decedent.  If  a  statutory  option  is 
exercised  by  the  estate  of  the  optionee 
or  by  a  person  who  acquired  the  option 
by  bequest  or  inheritance  or  by  reason 
of  the  death  of  such  optionee,  see 
paragraph  (c)  of  this  section.  If  a 
statutory  option  is  exercised  by  the 
individual  to  whom  the  option  was 
granted  and  the  individual  dies  before 
the  expiration  of  the  holding  periods, 
see  paragraph  (dj  of  this  section. 

(3)  For  special  rules  relating  to  the 
disqualifying  disposition  of  a  share  of 
stock  acquired  by  exercise  of  an 
incentive  stock  option,  see  §§  1.422- 
5(b)(2)  and  1.424-1  (c)(3). 

(c)  Exercise  by  estate.  (1)  If  a  statutory 
option  is  exercised  by  the  estate  of  this 
individual  to  whom  the  option  was 
granted  (or  by  any  person  who  acquired 
such  option  by  bequest  or  inheritance  or 
by  reason  of  the  death  of  such 
individual),  paragraph  (a)  of  this  section 
applies  to  the  transfer  of  stock  pursuemt 
to  such  exercise  in  the  same  manner  as 
if  the  option  had  been  exercised  by  the 
deceased  optionee.  Consequently, 
neither  the  estate  nor  such  person  is 
required  to  include  any  amount  in  gross 
income  as  a  result  of  a  transfer  of  stock 
pursuant  to  the  exercise  of  the  option. 
Paragraph  (a)  of  this  section  applies 
even  if  the  executor,  administrator,  or 
such  person  disposes  of  the  stock  so 


acquired  before  the  expiration  of  the 
applicable  holding  periods  as 
determined  under  §  1.422-l(a)  or  1.423- 
1(a).  This  special  rule  does  not  affect  the 
applicability  of  section  423(c),  relating 
to  the  estate's  or  other  qualifying 
person's  recognition  of  compensation 
income,  or  section  1222,  relating  to 
what  constitutes  a  short-term  and  long- 
term  capital  gain  or  loss.  Paragraph  (a) 
of  this  section  also  applies  even  if  the 
executor,  administrator,  or  such  person 
does  not  exercise  the  option  within 
three  months  after  the  death  of  the 
individual  or  is  not  employed  as 
described  in  §  1.421-l{h),  either  when 
the  option  is  exercised  or  at  any  time. 
However,  paragraph  (a)  of  this  section 
does  not  apply  to  a  transfer  of  shares 
pursuant  to  an  exercise  of  the  optiofl  by 
the  estate  or  by  such  person  unless  the 
individual  met  the  employment 
requirements  described  in  §  1.421-l(h) 
either  at  the  time  of  the  individual's 
death  or  within  three  months  before 
such  time  (or,  if  applicable,  within  the 
period  described  in  §  1.422-l(a)(3)). 
Additionally,  paragraph  (a)  of  this 
section  does  not  apply  if  the  option  is 
exercised  by  a  person  other  than  the 
executor  or  administrator,  or  other  than 
a  person  who  acquired  the  option  by 
bequest  or  inheritance  or  by  reason  of 
the  death  of  such  deceased  individual. 
For  example,  if  the  option  is  sold  by  the 
estate,  paragraph  (a)  of  this  section  does 
not  apply  to  the  transfer  of  stock 
pursuant  to  an  exercise  of  the  option  by 
the  buyer,  but  if  the  option  is 
distributed  by  the  administrator  to  an 
heir  as  part  of  the  estate,  paragraph  (a) 
of  this  section  applies  to  the  transfer  of 
stock  pursuant  to  an  exercise  of  the 
option  by  such  heir. 
***** 

(d)  Option  exercised  by  the  individual 
to  whom  the  option  was  granted  if  the 
individual  dies  before  expiration  of  the 
applicable  holding  periods,  tf  a  statutory 
option  is  exercised  by  the  inc^vidual  to 
whom  the  option  was  granted  and  such 
individual  dies  before  the  expiration  of 
the  applicable  holding  periods  as 
determined  under  §  1.422-l(a)  or  1.423- 
1(a),  paragraph  (a)  of  this  section  does 
not  become  inapplicable  if  the  executor 
or  administrator  of  the  estate  of  such 
individual,  or  any  person  who  acquired 
such  stock  by  bequest  or  inheritance  or 
hy  reason  of  the  death  of  such 
individual,  disposes  of  such  stock 
before  the  expiration  of  such  applicable 
holding  periods.  This  rule  does  not 
affect  the  applicability  of  section  423(c), 
relating  to  the  individual's  recognition 
of  compensation  income,  or  section 
1222,  relating  to  what  constitutes  a 


short-term  and  long-term  capital  gain  or 
loss. 

*        *        *        *        * 

(f)  Effective  date.  This  section  is 
applies  to  any  statutory  option  granted 
on  or  after  the  date  that  is  180  days  after 
publication  of  final  regulations  in  the 
Federal  Register.  Ta^mayers  can  rely  on 
these  regulations  for  me  treatment  of 
any  statutory  option  granted  on  or  after 
Jime  9,  2003. 

Par.  5.  Section  1.422-1  is  added  to  - 
read  as  follows: 

§  1 .422-1    pncantiv*  stock  options;  general 
rules. 

(a)  Applicability  of  section  421(a). 
(l)(i)  Section  1.421-2(a)  apphes  to  the 
transfer  of  a  share  of  stock  to  an 
individual  pursuant  to  the  individual's 
exercise  of  an  incentive  stock  option  if 
the  following  conditions  are  satisfied — 

(AJ  The  individual  makes  no 
disposition  of  such  share  before  the  later 
of  the  expiration  of  the  2-year  period 
from  the  date  of  grant  of  the  option 
pursuant  to  which  such  share  was 
transferred,  or  the  expiration  of  the  1- 
year  period  from  the  date  of  transfer  of 
such  share  to  the  individual;  and 

(B)  At  all  times  dvuring  the  period 
beginning  on  the  date  of  grant  of  the 
option  and  ending  on  the  day  3  months 
before  the  date  of  exercise,  the 
individual  was  an  employee  of  either 
the  corporation  granting  the  option,  a 
related  corporation  of  such  corporation, 
or  a  corporation  (or  a  related 
corporation  of  such  corporation) 
substituting  or  assiuning  a  stpck  op'tion 
in  a  transaction  to  which  §  1.424-l(a) 
applies. 

Cii)  For  rules  relating  to  the 
disposition  of  shares  of  stock  acquired 
pursuant  to  the  exercise  of  a  statutory 
option,  see  §  1.424-l(c).  For  rules 
relating  to  the  requisite  employment 
relationship,  see  §  1. 421-1  (h). 

(2)(i)  The  holding  period  requirei^^ent 
of  section  422(a)(1),  described  in 
paragraph  (a)(l)(i)(A)  of  this  section, 
does  not  apply  to  the  transfers  of  shares 
by  an  insolvent  individual  described  in 
this  paragraph  (a)(2).  If  an  insolvent 
individual  holds  a  share  of  stock 
acquired  pursuant  to  the  individual's 
exercise  of  an  incentive  stock  option,  . 
and  if  such  share  is  transferred  to  a 
trustee,  receiver,  or  other  similar 
fiduciary  in  any  proceeding  under  the 
Bankruptcy  Act  or  any  other  similar 
insolvency  proceeding,  neither  such 
transfer,  nor  any  other  transfer  of  such 
share  for  the  benefit  of  the  individual's 
creditors  in  such  proceeding  is  a 
disposition  of  such  share  for  purposes  of 
this  paragraph  (a).  For  purposes  of  this 
paragraph  (a)(2),  an  individual  is 
insolvent  only  if  the  individual's. 
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liabilities  exceed  the  individual's  assets 
or  the  individual  is  unable  to  satisfy  the 
individual's  liabilities  as  they  become 
due.  See  section  422(c)(3). 

(ii)  A  transfer  by  the  trustee  or  other 
fiduciary  that  is  not  treated  as  a 
disposition  for  purposes  of  this 
paragraph  (a)  may  be  a  sale  or  exchange 
for  purposes  of  recognizing  capital  gain 
or  loss  with  respect  to  the  share 
transferred.  For  example,  if  the  trustee 
transfers  the  share  to  a  creditor  in  an 
insolvency  proceeding,  capital  gain  or 
loss  must  be  recognized  by  the  insolvent 
individual  to  the  extent  of  the  difference 
between  the  amount  realized  from  such 
transfer  and  the  adjusted  basis  of  such 
share. 

(iii)  If  any  transfer  by  the  trustee  or 
other  fiduciary,  (other  than  a  transfer 
back  to  the  insolvent  individual)  is  not 
for  the  exclusive  benefit  of  the  creditors 
in  an  insolvency  proceeding,  then 
whether  such  transfer  is  a  disposition  of 
the  share  by  the  individual  for  purposes 
of  this  paragraph  (a)  is  determined 
under  §  1. 424-1  (c).  Similarly,  if  the 
trustee  or  other  fiduciary  transfers  the 
share  back  to  the  insolvent  individual, 
any  subsequent  transfer  of  the  share  by 
such  individual  which  is  not  made  in 
respect  of  the  insolvency  proceeding 
may  be  a  disposition  of  the  share  for 
purposes  of  this  paragraph  (a). 

(3)  If  the  employee  exercising  an 
option  ceased  employment  because  of 
permanent  and  total  disability,  within 
the  meaning  of  section  22(e)(3),  1  year 
is  used  instead  of  3  months  in  the 
employment  period  requirement  of 
paragraph  (a)(l){i)(B)  of  this  section. 

(b)  Failure  to  satisfy  holding  perwd 
requirements — (1)  General  rule.  For 
general  rules  concerning  a  disqualifying 
disposition  of  a  share  of  stock  acquired 
pursuant  to  the  exercise  of  an  incentive 
stock  option,  see  §  1.421-2(b)(l). 

(2)(i)  Special  rule.  If  an  individual 
makes  a  disqualifying  disposition  of  a 
share  of  stock  acquired  by  the  exercise 
of  an  incentive  stock  option,  and  if  such 
disposition  is  a  sale  or  exchange  with 
respect  to  which  a  loss  (if  sustained) 
would  be  recognized  to  the  individual, 
then,  under  this  paragraph  (b)(2)(i),  the 
amount  includible  in  the  gross  income 
of  such  individual,  and  deductible  from 
the  income  of  the  employer  corporation 
(or  a  related  corporation  of  such 
corporation,  or  of  a  corporation 
substituting  or  assuming  the  option  in  a 
transaction  to  which  §  1.424-1  (a) 
applies)  as  compensation  attributable  to 
the  exercise  of  such  option,  shall  not 
exceed  the  excess  (if  any)  of  the  amount 
realized  on  such  sale  or  exchange  over 
the  adjusted  basis  of  such  share.  Subject 
to  the  special  rule  provided  by  this 
paragraph  (b)(2)(i),  the  amount  of 


compensation  attributable  to  the 
exercise  of  the  option  is  determined 
under  §  1.83-7;  see  §  1.421-2(b)(l)(i). 

(ii)  Limitation  to  special  rule.  The 
special  rule  described  in  paragraph 
(b)(2)(i)  of  this  section  does  not  apply  if 
the  disposition  is  a  sale  or  exchange 
with  respect  to  which  a  loss  (if 
sustained)  would  not  be  recognized  to 
the  individual.  Thus,  for  example,  if  a 
disqualifying  disposition  is  a  sale 
described  in  section  1091  (relating  to 
loss  from  vyash  sales  of  stock  or 
securities),  a  gift  (or  any  other 
transaction  which  is  not  at  arm's 
length),  or  a  sale  described  in  section 
267(a)(1)  (relating  to  sales  between 
related  persons),  the  special  rule 
described  in  paragraph  (b)(2)(i)  of  this 
sectlnn  does  not  apply  because  a  loss 
sustained  in  emy  such  transaction  would 
not  be  recognized. 

(3)  Examples.  The  following  examples 
illustrate  the  principles  of  this 
paragraph  (b): 

Example  I.  On  lune  1,  2006,  X  Corporation 
grants  an  incentive  stock  option  to  A,  an 
employee  of  X  Corporation,  entitling  A  to 
purchase  one  share  of  X  Corporation  stock. 
On  August  1.  2006,  A  exercises  the  option 
and  the  share  of  X  Corporation  stock  is 
transferred  to  A  on  that  date.  The  option 
price  is  $100  (the  fair  market  value  of  a  share 
of  X  Corporation  stock  on  June  1,  2006)  and 
the  fair  market  value  of  a  share  of  X 
Corporation  stock  on  August  1 .  2006  (the 
date  of  transfer)  is  $200.  The  share 
transferred  to  A  is  transferable  and  not 
subject  to  a  substantial  risk  of  forfeiture.  A 
makes  a  disqualifying  disposition  by  selling 
the  share  on  June  1,  2007,  for  $250.  Under 
§  1.83-7(a)  (relating  to  options  to  which 
section  421  does  not  apply),  the  amount  of 
compensation  attributable  to  A's  exercise  is 
$100  (the  difference  between  the  fair  market 
value  of  the  share  at  the  date  of  transfer, 
$200.  and  the  amount  paid  for  the  share, 
$100).  Because  the  amount  realized  ($250)  is 
greater  than  the  value  of  the  share  at  transfer 
($200),  paragraph  (b)(2)(i)  of  this  section  does 
not  apply  and  thus  does  not  affect  the 
amount  includible  as  compensation  in  A's 
gross  income  and  deductible  by  X.  A  must 
include  in  g{oss  income  for  the  taxable  year 
in  which  the  sale  occurred  $100  as 
compensation  and  $50  as  capital  gain  ($250, 
the  amount  realized  from  the  sale,  less  A's 
basis  of  $200  (the  $100  paid  for  the  share 
plus  the  $100  increase  in  basis  resulting  from 
the  inclusion  of  that  amount  in  A's  gross 
income  as  compensation  attributable  to  the 
exercise  of  the  option)).  For  its  taxable  year 
in  which  the  disqualifying  disposition 
occurs,  if  otherwise  allowable  under  sections 
83(h)  and  162  and  if  the  requirements  of' 
§  1.83-6(a)  are  met,  X  Corporation  is  allowed 
a  deduction  of  $100  for  compensation 
attributable  to  A's  exercise  of  the  incentive 
stock  option. 

Example  2.  Assume  the  same  facts  as  in 
Example  I,  except  that  the  share  of  X 
Corporation  stock  transferred  to  A  is  subject 
to  a  substantial  risk  of  forfeiture  and  not 


transferable  for  a  period  of  six  months  after 
such  transfer.  Assume  further  that  the  fair 
market  value  of  X  Corporation  stock  is  $225 
on  February  1,  2005,  the  date  on  which  the 
six-month  restriction  lapses.  Under  section 
83(a)  and  §  1.83-7(a),  the  amount  of 
compensation  attributable  to  A's  exercise  of 
the  option  and  disqualifying  disposition  of 
the  share  is  $125  (the  difference  between  the 
fair  market  value  of  the  share  on  the  date  that 
the  restriction  lapsed,  $225.  and  the  amount 
paid  for  the  share,  $100).  A  must  include 
$125  of  compensation  income  and  $25  of 
capital  gain  in  gross  income  for  the  taxable 
year  in  which  the  disposition  occurs  ($250, 
the  amount  realized  from  the  sale,  less  A's 
basis  of  $225  (the  $100  paid  for  the  share 
plus  the  $125  increase  in  basis  resulting  from 
the  inclusion  of  that  amount  of  compensation 
in  A's  gross  income)).  For  its  taxable  year  in 
which  the  disqualifying  disposition  occurs,  if 
otherwise  allowable  under  sections  83(h)  and 
162  and  if  the  requirements  of  §  1.83-6(a)  are 
met,  X  Corporation  is  allowed  a  deduction  of 
$125  for  the  compensation  attributable  to  A's 
exercise  of  the  option. 

Example  3.  (i)  Assume  the  same  facts  as  in 
Example  7,  except  that  A  sells  the  share  for 
$150  to  M. 

(ii)  If  the  sale  to  M  is  a  disposition  that 
meets  the  requirements  of  paragraph  (b)(2)(i) 
of  this  section,  instead  of  $100  which 
otherwise  would  have  been  includible  as 
compensation  under  §  1.83-7,  under 
paragraph  (b)(2)(i)  of  this  section,  A  must 
include  only  $50  (the  excess  of  the  amount 
realized  on  such  sale,  $150,  over  the  adjusted 
basis  of  the  share,  $100)  in  gross  income  as 
compensation  attributable  to  the  exercise  of 
the  incentive  stock  option.  Because  A's  basis 
for  the  share  is  $150  (the  $100  which  A  paid 
for  the  share,  plus  the  $50  increase  in  basis 
resulting  from  the  inclusion  of  th^  amount 
in  A's  gross  income  as  compensation 
attributable  to  the  exercise  of  the  option],  A 
realizes  no  capital  gain  or  loss  as  a  result  of 
the  sale.  For  its  taxable  year  in  which  the 
disqualifying  disposition  occurs,  if  otherwise 
allowable  under  sections  83(h)  and  162  and 
if  the  requirements  of  §  1.83-6(a)  are  met,  X 
Corporation  is  allowed  a  dedurtion  of  $50  for 
the  compensation  attributable  to  A's  exercise 
of  the  option. 

(iii)  Assume  the  same  facts  as  in  paragraph 
(i)  of  this  Example  3.  except  that  10  days  after 
the  sale  to  M,  A  purchases  substantially 
identical  stock.  Because  under  section 
1091(a)  a  loss  (if  it  were  sustained  on  the 
sale)  would  not  be  recognized  on  the  sale,    ■ 
under  paragraph  (b)(2)(ii)  of  this  section,  the 
special  rule  described  in  paragraph  (b)(2)(i) 
of  this  section  does  not  apply.  Under  §  1.83- 
7,  A  must  include  $100  (the  difference 
between  the  fair  market  value  of  the  share  on 
the  date  of  transfer,  $200,  and  the  amount 
paid  for  the  share,  $1(X))  in  gross  income  as 
compensation  attributable  to  the  exercise  of 
the  option  for  the  taxable  year  in  which  the 
disqualifying  disposition  occurred.  A 
recognizes  no  capital  gain  or  loss  on  the 
transaction.  For  its  taxable  year  in  which  the 
disqualifying  disposition  occurs,  if  otherwise 
allowable  under  sections  83(h)  and  162  and 
if  the  requirements  of  §  1.83-6(a)  are  met,  X 
Corporation  is  allowed  a  $100  deduction  for 
compensation  attributable  to  A's  exercise  of 
the  option.  • 
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(iv)  Assume  the  same  facts  as  in  paragraph 
(ii)  of  this  Example  3,  except  that  A  sells  the 
share  for  $50.  Under  paragraph  (b)(2)(i)  of 
this  section,  A  is  not  required  to  include  any 
amount  in  gross  income  as  compensation 
attributable  to  the  exercise  of  the  option.  A 
is  allowed  a  capital  loss  of  $50  (the  difference 
between  the  amount  realized  on  the  sale,  $50, 
and  the  adjusted  basis  of  the  share,  $100).  X 
Corporation  is  not  allowed  any  deduction 
attributable  to  A's  exercise  of  the  option  and 
disqualifying  disposition  of  the  share. 

(c)  Failure  to  satisfy  employment 
requirement.  Section  1.421-2(a)  does 
not  apply  to  the  transfer  of  a  share  of 
stock  pursuant  to  the  exercise  of  an 
incentive  stock  option  if  the 
employment  requirement,  as 
determined  under  paragraph  (a)(l)(i)(B) 
of  this  section,  is  not  met  at  the  time  of 
the  exercise  of  such  option. 
ConsequenUy,  the  effects  of  such  a 
transfer  are  determined  vmder  the  rules 
of  §  1.83-7.  For  rules  relating  to  the 
employment  relationship,  see  §  1.421- 
1(h). 

Par.  6.  Section  1.422-2  is  added  to 
read  as  follows: 

S 1 .422-2    incentive  stock  options  defined. 

(a)  Incentive  stock  option  defined — (1) 
In  general.  The  term  incentive  stock 
option  means  an  option  that  meets  the 
requirements  of  paragraph  (a)(2)  of  this 
section  on  the  date  of  grant.  An 
incentive  stock  option  is  also  subject  to 
the  $100,000  limitation  described  in 
§  1.422-4.  An  incentive  stock  option 
may  contain  a  number  of  permissible 
provisions  that  do  not  affect  the  status 
of  the  option  as  an  incentive  stock 
option.  See  §  1.422-5  for  rules  relating 
to  permissible  provisions  of  an 
incentive  stock  option. 

(2)  Option  requirements.  To  qualify  as 
an  incentive  stock  option  under  this 
section,  an  option  must  be  granted  to  an 
individual  in  connection  with  the 
individual's  employment  by  the 
corporation  granting  such  option  (or  by 
a  related  corporation),  and  granted  only 
for  stock  of  any  of  such  corporations.  In 
addition,  the  option  must  meet  all  of  the 
following  requirements — 

(i)  It  must  be  granted  pursuant  to  a 
plcm  that  meets  the  requirements 
described  in  paragraph  (b)  of  this 
section; 

(ii)  It  must  be  granted  within  10  years 
from  the  date  of  the  adoption  of  the  plan 
or  the  (iate  such  plan  is  approved  by  the 
stockholders,  whichever  is  earlier  (see 
paragraph  (c)  of  this  section); 

(iii)  It  must  not  be  exercisable  after 
the  expiration  of  10  years  from  the  date 
of  grant  (see  paragraph  (d)  of  this 
section); 

(iv)  It  must  provide  that  the  option 
price  per  share  is  not  less  than  the  fair 


market  value  of  the  share  on  the  date  of 
grant  (see  paragraph  (e)  of  this  section); 

(v)  By  its  terms,  it  must  not  be 
transferrable  by  the  individual  to  whom 
the  option  is  granted  other  than  by  will 
or  the  laws  of  descent  and  distribution, 
and  must  be  exercisable,  during  such 
individual's  lifetime,  only  by  such 
individual  (see  §§  1.421-l{b)(2)  and 
1.42l-2(c));  and 

(vi)  Except  as  provided  in  paragraph 
(f)  of  this  section,  it  must  be  granted  to 
an  individual  who,  at  the  time  the 
option  is  granted,  does  not  own  stock 
possessing  more  than  10  percent  of  the 
total  combined  voting  power  of  all 
classes  of  stock  of  the  corporation 
employing  such  individual  or  of  any 
related  corporation  of  such  corporation. 

(3)  Amendment  of  option  terms. 
Except  as  otherwise  provided  in 

§  1.424-1,  the  amendment  of  the  terras 
of  an  incentive  stock  option  may  cause 
it  to  cease  to  be  an  option  described  in 
this  section.  If  the  terms  of  an  option 
that  has  lost  its  status  as  an  incentive 
stock  option  are  subsequentiy  changed 
with  the  intent  to  re-qualify  the  option 
as  an  incentive  stock  option,  such 
change  results  in  the  grant  of  a  new 
option  on  the  date  of  the  change.  See 
§1. 424-1  (e). 

(4)  Terms  prpvide  option  not  an 
incentive  stock  option.  If  the  terms  of  an 
option,  when  granted,  provide  that  it 
will  not  be  treated  as  an  incenjive  stock 
option,  such  option  is  not  treated  as  an 
incentive  stock  option. 

(b)  Option  plan — (1)  In  general.  An 
incentive  stock  option  must  be  granted 
pursuant  to  a  plem  that  meets  the 
requirements  of  this  paragraph  (b).  The 
authority  to  grant  other  stock  options  or 
other  stock-based  awards  pursuant  to 
the  plan,  where  the  exercise  of  such 
other  options  or  awards  does  not  affect 
the  exercise  of  incentive  stock  options 
granted  pursuant  to  the  plan,  does  not 
disqualify  such  incentive  stock  options. 
The  plan  must  be  in  writing  or 
electronic  form,  provided  that  such 
writing  or  electronic  form  is  adequate  to 
establish  the  terms  of  the  plan.  See         ? 
§  1.422-5  for  rules  relating  to 
permissible  provisions  of  an  incentive 
stock  option. . 

(2)  Stockholder  approval,  (i)  The  plan 
required  by  this  paragraph  (b)  must  be 
approved  by  the  stockholders  of  the 
corporation  granting  the  incentive  stock 
option  within  12  months  before  or  after 
the  date  such  plan  is  adopted. 
Ordinarily,  a  plan  is  adopted  when  it  is 
approved  by  the  granting  corporation's 
board  of  directors,  and  the  date  of  the 
board's  action  is  the  reference  point  for 
determining  whether  stockholder 
approval  occiu-s  within  the  applicable 
24-month  period.  However,  if  the 


board's  action  is  subject  to  a  condition 
(such  as  stockholder  approval)  or  the  , 
happening  of  a  p2ulicular  event,  the 
plan  is  adopted  on  the  date  the 
condition  is  met  or  the. event  occurs, 
unless  the  board's  resolution  fixes  the 
date  of  ap^oval  as  the  date  of  the 
board's  actioi^. 

(ii)  For  purposes  of  paragraph  (b)(2)(i) 
of  this  section,  the  stockholder  approval 
must  comply  with  the  rules  described  in 
§1.422-3. 

(iii)  The  provisions  relating  to  the 
maximum  aggregate  number  of  shares  to 
be  issued  under  the  plan  (described  in 
paragraph  (b)(3)  of  this  section)  and  the 
employees  (or  class  or  classes  of 
emjrfoyees)  eligible  to  receive  options 
under  the  plan  (described  in  paragraph 
(b)(4)  of  this  section)  are  the  only 
provisions  of  a  stock  option  plan  that 
must  be  approved  by  stockholders  for 
purposes  of  section  422(b)(1).  Any 
increase  in  the  maximum  aggregate      * 
number  of  shares  that  may  be  issued 
under  the  plan  (other  than  an  increase 
merely  reflecting  a  change  in  the 
number  of  outstanding  shares,  such  as  a 
stock  dividend  or  stock  split),  or  change 
in  the  designation  of  the  employees  (or 
class  or  classes  of  employees]  eligible  to 
receive  options  under  the  plan  is 
considered  the  adoption  of  a  new  plan 
requiring  stockholder  approval  within 
the  prescribed  24-month  period.  In 
addition,  a  change  in  the  granting 
corporation  or  the  stock  available  for 
purchase  or  award  under  the  plan  is 
considered  the  adoption  of  a  new  plan 
requiring  new  stockholder  approval 
within  the  prescribed  24-month  period." 
Any  other  changes  in  the  terms  of  an 
incentive  stock  option  plan  are  not 
considered  the  adoption  of  a  new  plan 
and,  thus,  do  not  require  stockholder 
approval. 

(3)  Maximum  aggregate  number  of 
shares,  (i)  The  plan  required  by  this 
paragraph  (b)  must  designate  the 
maximum  aggregate  number  of  shares 
that  may  be  issued  under  the  plan 
through  incentive  stock  options, 
nonstatutory'  options,  and  all  other 
stock-based  awards  to  be  granted ' 
thereunder.  If  nonstatutory  options  or 
other  stock -based  awards  may  be 
granted,  the  plan  may  separately 
designate  terms  for  each  type  of  option 
and  other  stock-based  award  and 
designate  the  maximum  number  of 
shares  that  may  be  issued  under  such 
option  or  other  stock-based  award. 
Unless  otherwise  specified,  all  terms  of 
the  plan  apply  to  all  options  and  other 
stock-based  awards  that  may  be  granted 
under  the  plan. 

(ii)  A  plan  that  merely  provides  that 
the  number  of  shares  that  may  be  issued 
tmder  options  and  other  5tock-based 
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awards  granted  under  such  plan  may 
not  exceed  a  stated  percentage  of  the 
shares  outstanding  at  the  time  of  each 
offering  or  grant  imder  such  plan  does 
not  satisfy  the  requirement  that  the  plan 
state  the  maximum  aggregate  number  of 
shares  that  may  be  issued  under  the 
plan.  However,  the  maximum  aggregate 
number  of  shares  that  may  be  issued 
imder  the  plan  may  be  stated  in  terms 
of  a  percentage  of  the  authorized,  issued 
or  outstanding  shares  at  the  date  of  the 
adoption  of  the  plan.  The  plan  may 
specify  that  the  maximum  aggregate 
number  of  shares  available  for  grants 
under  the  plan  may  increase  annually 
by  a  specified  percentage  of  the 
authorized,  issued  or  outstanding  shares 
at  the  date  of  the  adoption  of  the  plan. 
A  plan  which  provides  that  the 
maximum  aggregate  number  of  shares 
that  may  be  issued  under  the  plan  may 
change  based  on  any  other  specified 
circumstances  satisfies  the  requirements 
of  this  paragraph  (b)(3)  only  if  the 
stockholders  approve  an  immediately 
determinable  maximum  aggregate 
number  of  shares  that  may  be  issued 
under  the  plan  in  any  event. 

(iii)  It  is  permissible  for  the  plan  to 
provide  that  shares  purchasable  under 
the  plan  may  be  supplied  to  the  plan 
through  acquisitions  of  stock  on  the 
open  market,  that  shares  purchased 
under  the  plan  and  forfeited  back  to  the 
plan  are  available  for  re-issuance  under 
the  plan,  or  that  shares  surrendered  in 
payment  of  the  exercise  price  of  an 
option  cire  available  for  re-issuance 
under  the  plan. 

(iv)  If  there  is  more  than  one  plan 
under  which  incentive  stock  options 
may  he  granted  and  stockholders  of  the 
granting  corporation  merely  approve  a 
maximum  aggregate  number  of  shares 
that  are  available  for  issuance  under 
such  plans,  the  stockholder  approval 
requirements  described  in  paragraph 
(b)(2)  of  this  section  are  not  satisfied.  A 
separate  maximum  aggregate  number  of 
shares  must  be  approved  for  each  plan. 

(4)  Designation  of  employees.  The 
plan  described  in  this  paragraph  (b),  as 
adopted  and  approved,  must  indicate 
the  employees  (or  class  or  classes  of 
employees)  eUgible  to  receive  the 
options  or  other  stock-based  awards  to 
be  granted  under  the  plan.  This 
requirement  is  satisfied  by  a  general 
designation  of  the  classes  of  employees 
eligible  to  receive  options  or  other 
stock-based  awards  under  the  plan. 
Designations  such  as  "key  employees  of 
the  grantor  corporation";  "all  salaried 
employees  of  the  grantor  corporation 
and  its  subsidiaries,  including 
subsidiaries  which  become  such  after 
adoption  of  the  plan;"  or  "all  employees 
of  the  corporation"  meet  this 


requirement.  This  requirement  is 
considered  satisfied  even  though  the 
board  of  directors,  another  group,  or  an 
individual  is  given  the  authority  to 
select  the  particular  employees  who  are 
to  receive  options  or  other  stock-based 
awards  from  a  described  class  and  to 
determine  the  number  of  shares  to  be 
optioned  or  granted  to  each  such 
employee.  If  individuals  other  than 
employees  may  be  granted  options  or 
other  stock-based  awards  under  the 
plan,  the  plan  must  separately  designate 
the  employees  or  classes  of  employees 
eligible  to  receive  incentive  stock 
options. 

(5)  Conflicting  option  tenns.  An 
option  on  stock  available  for  purchase 
or  grant  under  the  plan  is  treated  as 
having  been  granted  piu^uapt  to  a  plan 
even  if  the  terms  of  the  option  conflict 
with  the  terms  of  the  plan,  imless  such 
option  is  granted  to  an  employee  who  is 
ineligible  to  receive  options  under  the 
plan,  options  have  been  granted  on 
stock  in  excess  of  the  aggregate  niunber 
of  shares  which  may  be  issued  under 
the  plan,  or  the  option  provides 
otherwise. 

(6)  The  following  examples  illustrate 
the  principles  of  this  paragraph  (b): 

Example  1.  Stockholder  approval,  (i)  S 
Corporation  is  a  subsidiary  of  P  Corporation, 
a  publicly  traded  corporation.  On  January  1, 
2006,  S  adopts  a  plan  under  which  incentive 
stock  optiofts  for  S  stock  are  granted  to  S 
employees. 

(ii)  To  meet  the  requirements  of  paragraph 
(b)(2)  of  this  section,  the  plan  must  be 
approved  by  the  stockholders  of  S  (in  this 
case,  P)  within  12  months  l)efore  or  after 
January  1,  2004. 

(iii)  Assume  the  same  facts  as  in  paragraph 
(i)  of  this  Example  1.  Assume  further  that  the 
plan  was  approved  by  the  stockholders  of  S 
(in  this  case,  P)  on  March  1,  2006.  On  January 
1,  2008,  S  changes  the  plan  to  provide  that 
incentive  stock  options  for  P  stock  will  be 
granted  to  S  employees  under  the  plan. 
Because  there  is  a  change  in  the  stock 
available  for  grant  under  the  plan,  the  change 
is  considered  the  adoption  of  a  new  plem  that 
must  be  approved  by  the  stockholders  within 
12  months  before  or  after  January  1,  2008. 

Example  2.  Stockholder  approval,  (i) 
Assume  the  same  facts  as  in  paragraph  (i)  df 
Example  1,  except  that  on  March  15,  2007, 
P  completely  disposes  of  its  interest  in  S. 
Thereafter,  S  continues  to  grant  options  for 
S  stock  to  S  employees  under  the  plan. 

(ii)  The  new  S  options  are  granted  under 
a  plan  that  meets  the  stockholder  approval 
requirements  of  paragraph  (b)(2)  of  this 
section  without  regard  to  whether  S  seeks 
approval  of  the  plan  from  the  stockholders  of 
S  after  P  disposes  of  its  interest  in  S. 

(iii)  Assume  the  same  facts  as  in  paragraph 
(i)  of  this  Example  2,  except  that  under  the 
plan  as  adopted  on  January  1,  2006,  only 
options  for  P'  stock  are  granted  to  S 
employees.  Assume  further  that  after  P 
disposes  of  its  interest  in  S,  S  changes  the 


plan  to  provide  for  the  grant  of  options  for 
S  stock  to  S  employees.  Because  there  is  a 
change  in  the  stock  available  for  purchase  or 
grant  under  the  plan,  under  paragraph 
(b)(2)(iii)  of  this  section,  the  stockholders  of 
S  must  approve  the  plan  within  12  months 
before  or  after  the  change  to  the  plan  to  meet 
the  stockholder  approval  requirements  of 
paragraph  (b)  of  this  section. 

Example  3.  \4aximum  aggregate  number  of 
shares.  X  Corporation  maintains  a  plan  under 
which  statutory  options  and  nonstatutory 
options  may  be  granted.  The  plan  designates 
the  number  of  shares  that  may  be  used  for 
incentive  stock  options.  Because  the  * 

maximum  aggregate  number  of  shares  that 
will  be  used  for  both  statutory  and 
nonstatutory  options  is  not  designated  in  the 
plan,  the  requirements  of  paragraph  (b)(3)  of 
this  section  are  not  satisfied. 

Example  4.  Maximum  aggregate  number  of 
shares.  Y  Corporation  adopts  an  incentive 
stock  option  plan  on  November  1.  2006.  On 
that  date  there  are  two  million  outstanding 
shares  of  Y  Corporation  stock.  The  plan 
provides  that  the  maximum  aggregate 
number  of  shares  that  may  be  issued  under 
the  plan  may  not  exceed  15%  of  the 
outstanding  number  of  shares  of  Y 
Corporation  on  November  1,  2006.  Because 
the  maximum  aggregate  number  of  shares 
under  the  plan  is  designated  in  the  plan,  the 
requirements  of  paragraph  (b)(3)  of  this 
section  are  met. 

Example  5.  Maximum  aggregate  number  of 
shares,  (i)  B  Corporation  adopts  an  incentive 
stock  option  plan  on  March  15,  2005.  The 
plan  provides  that  the  maximum  aggregate 
number  of  shares  available  under  the  plan  is 
50,000,  increased  on  each  anniversary  date  of 
the  adoption  of  the  plan  by  5  percent  of  the 
then-outstanding  shares. 

(ii)  Because  the  maximum  aggregate 
number  of  shares  is  not  designated  under  the 
plan,  the  requirements  of  paragraph  (b)(3)  of 
this  section  are  not  met. 

(iii)  Assume  the  same  facts  as  in  paragraph 
(i)  of  this  Example  5,  except  that  the  plan 
provides  that  the  maximum  aggregate 
number  of  shares  available  under  the  plan  is 
the  lesser  of  (a)  50,000  shares  increased  each 
anniversary  date  of  the  adoption  of  the  plan   - 
by  5  percent  of  the  then-outstanding  shares 
or  (b)  200,000  shares.  Because  the  maximum 
aggregate  number  of  shares  under  the  plan  is 
designated  as  the  lesser  of  one  of  two 
numbers,  one  of  which  provides  an 
immediately  determinable  maximum 
aggregate  number  of  shares  that  may  be 
issued  under  the  plan  in  any  event,  the 
requirements  of  paragraph  (b)(3)  of  this 
section  are  met. 

(c)  Duration  of  option  grants  under 
the  plan.  An  incentive  stock  option 
must  be  granted  within  10  years  from 
the  date  that  the  plan  under  which  it  is 
granted  is  adopted  or  the  date  such  plan 
is  approved  by  the  stockholders, 
whichever  is  earlier.  To  grant  incentive 
stock  options  after  the  expiration  of  the 
10-year  period,  a  new  plan  must  be 
adopted  and  approved. 

(d)  Period  for  exercising  options.  An 
incentive  stock  option,  by  its  terms, 
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must  not  be  exercisable  after  the 
expiration  of  10  years  from  the  date 
such  option  is  granted,  or  5  years  from 
the  date  such  option  is  granted  to  an 
employee  described  in  paragraph  (f)  of 
this  section.  An  option  that  does  not 
contain  such  a  provision  when  granted 
is  not  an  incentive  stock  option, 
(e)  Option  price.  (1)  Except  as 
provided  by  paragraph  (e)(2)  of  this 
section,  the  option  price  ojf  an  incentive 
stock  option  must  not  be  less  than  the 
fair  market  value  of  the  stock  subject  to 
the  option  at  the  time  the  option  is 
granted.  The  option  price  may  be 
determined  in  any  reasonable  manner, 
including  the  valuation  methods 
permitted  under  §  20.2031-2  of  this 
chapter  (Estate  Tax  Regulations),  so  long 
as  the  minimum  price  possible  under 
the  terms  of  the  option  is  not  less  than 
the  fair  market  value  of  the  stock  on  the 
date  of  grant.  For  general  rules  relating 
to  the  option  price,  see  §  1.421-l(e).  For 
rules  relating  to  the  determination  of 
when  an  option  is  granted,  see  §  1.421- 

1(c). 

(2)(i)  If  a  share  of  stock  is  transferred 
to  an  individual  pursuant  to  the  exercise 
of  an  option  which  fails  to  qualify  as  an 
incentive  stock  option  merely  because 
there  was  a  failure  of  an  attempt,  made 
in  good  faith,  to  meet  the  option  price 
requirements  of  paragraph  (e)(1)  of  this 
section,  the  requirements  of  such 
paragraph  are  considered  to  have  been 
met.  whether  there  was  a  good-faith 
attempt  to  set  the  option  price  at  not 
less  than  the  fair  market  value  of  the 
stock  subject  to  the  option  at  the  time 
the  option  was  granted  depends  on  the 
relevant  facts  and  circimistances. 

(ii)  For  publicly  held  stock  that  is 
actively  traded  on  an  established  market 
at  the  time  the  option  is  granted, 
determining  the  fair  market  value  of 
such  stock  by  the  appropriate  method 
described  in  §  20.2031-2  of  this  chapter 
(Estate  Tax  Regulations)  establishes  that 
a  good-faith  attempt  to  meet  the  option 
price  requirements  of  this  paragraph  (e) 
was  made. 

(iii)  For  non-publicly  traded  stock,  if 
it  is  demonstrated,  for  example,  that  the 
fair  market  value  of  the  stock  at  the  date 
of  grant  was  based  upon  an  average  of 
the  fair  market  values  as  of  such  date  set 
forth  in  the  opinions  of  completely 
independent  and  well-qualified  experts, 
such  a  demonstration  generally 
establishes  that  there  was  a  good-faith 
attempt  to  meet  the  option  price 
requirements  of  this  paragraph  (e).  If  the 
stock  is  non-publicly  traded,  the 
optionee's  status  as  a  majority  or 
minority  stockholder  may  be  taken  into 
consideration. 

(iv)  Regardless  of  whether  the  stock 
offered  imder  an  option  is  publicly 


traded,  a  good-faith  attempt  to  meet  the 
option  price  requirements  of  this 
paragraph  (e)  is  not  demonstrated  unless 
the  fair  market  value  of  the  stock  on  the 
date  of  grant  is  determined  with  regard 
to  nonlapse  restrictions  (as  defined  in 
§  1.83-3(h))  and  without  regard  to  lapse 
restrictions  (as  defined  in  §  1.83-3(i)). 

(v)  Amoimts  treated  as  interest  and 
amounts  paid  as  interest  under  a 
deferred  payment  arrangement  are  not 
includible  as  part  of  the  option  price. 
See  §  1.421-l(ej(l).  An  attempt  to  set 
the  option  price  at  not  less  than  fair 
market  value  is  not  regarded  as  made  in 
good  faith  where  an  adjustment  of  the 
option  price  to  reflect  amounts  treated 
as  interest  results  in  the  option  price 
being  lower  than  the  fair  market  value 
on  which  the  option  price  was  based. 

(3)  Notwithstanding  that  the  option 
price  requirements  of  paragraphs  (e)(1) 
and  (2)  of  this  section  are  satisfied  by  an 
option  granted  to  an  employee  whose 
stock  ownership  exceeds  the  limitation 
provided  by  paragraph  (f)  of  this 
section,  such  option  is  not  an  incentive 
stock  option  when  granted  unless  it  also 
complies  with  paragraph  (f)  of  this 
section.  If  the  option,  when  granted, 
does  not  compfy  with  the  requirements 
described  in  paragraph  <f)  of  this 
section,  such  option  can  never  become 
an  incentive  stock  option,  even  if  the 
employee's  stock  ownership  does  not 
exceed  the  limitation  of  paragraph  (f)  of 
this  section  when  such  option  is 
exercised. 

(f)  Options  granted  to  certain 
stockholders.  (1)  If,  immediately  before 
an  option  is  granted,  an  individual  owns 
(or  is  treated  as  owning)  stock 
possessing  more  than  10  percent  of  the 
total  combined  voting  power  of  all 
classes  of  stock  of  the  corporation 
employing  the  optionee  or  of  any  related 
corporation  of  such  corporation,  then  an 
option  granted  to  such  individual 
caiuiot  qualify  as  an  incentive  stock 
option  unless  the  option  price  is  at  least 
110  percent  of  the  stock's  fair  market 
value  on  the  date  of  grant  and  such 
option  by  its  terms  is  not  exercisable 
after  the  expiration  of  5  years  from  the 
date  of  grant.  For  piuposes  of 
determining  the  minimum  option  price 
for  purposes  of  this  paragraph  (f),  ihe 
rules  described  in  paragraph  (e)(2)  of 
this  section,  relating  to  the  good-faith 
determination  of  the  option  price,  do 
not  apply. 

(2)  For  puiposes  of  determining  the 
stock  ownership  of  the  optionee,  the 
stock  attribution  rules  of  §  1. 424-1  (d) 
apply.  Stock  that  the  optionee  may 
purchase  imder  outstanding  options  is 
not  treated  as  stock  owned  by  the 
individual.  The  determination  of  the 
percentage  of  the  total  combined  voting 


power  of  all  classes  of  stock  of  the 
employer  corporation  (or  of  its  related 
corporations)  that  is  owned  by  the 
optionee  is  made  with  respect  to  each 
such  corporation  in  the  related  group  by 
comparing  the  voting  power  of  the 
shares  owned  (or  treated  as  owned)  by 
the  optionee  to  the  aggregate  voting 
power  of  all  shares  of  each  such 
corporation  actually  issued  and 
outstanding  immediately  before  the 
grant  of  the  option  to  the  optionee.  The 
aggregate  voting  power  of  all  shares 
actually  issued  and  outstanding 
immediately  before  the  grant  of  the 
option  does  not  include  the  voting 
power  of  treasury  shares  or  shares 
authorized  fof  issue  under  outstanding 
options  held  by  the  individual  or  any 
other  person. 

(3)  Examples.  The  rules  of  this  --^^ 
paragraph  (f)  are  illustrated  by  the 
following  examples: 

Example  1.  (i)  E.  an  employee  of  M 
Corporation,  owns  15.000  shares  of  M 
Corporation  common  stock,  which  is  the  only 
class  of  stock  outstanding.  M  has  100,000 
shares  of  its  common  stock  outstanding.  On 
January  1,  2005,  when  the  fair  market  value 
of  M  stock  is  SlOO,  E  is  granted  an  option 
with  an  option  price  of  $100  and  an  exercise 
period  of  10  years  from  the  date  of  grant.  , 

(ii)  Begause  E  owns  stock  possessing  more 
than  10  percent  of  the  total  combined  voting 
power  of  all  classes  of  M  Corporation  stock, 
M  cannot  grant  an  incentive  stock  option  to 
E  unless  the  option  is  granted  at  an  option 
price  of  at  least  110  (lercent  of  the  fair  market 
value  of  the  stock  subject  to  the  option  and 
the  option,  by  its  terms,  expires  no  later  thaii 
5  years  from  its  date  of  grant.  The  option 
granted  to  E  fails  to  meet  the  option-price 
and  term  requirements  described  in 
paragraph  (0(1)  of  this  section  and,  thus,  the 
option  is  hot  an  incentive  stock  option. 

(iii)  Assume  the  same  facts  as  in  paragraph 
(i)  of  this  Example  I,  except  that  E's  father    - 
and  brother  each  owned  7,500  shares  of  M 
Corporation  stock,  and  E  owned  no  M  stock 
in  E's  own  name.  Because  under  the 
attribution  rules  of  §  1. 424-1  (d).  E  is  treated 
as  owning  stock  held  by  E's  parents  and 
siblings,  M  cannot  grant  an  incentive  stock 
option  to  E  unless  the  option  price  is  at  least 
110  percent  of  the  fair  market  value  of  the 
stock  subject  to  the  option,  and  the  option, 
by  its  terms,  expires  no  later  than  5  years 
from  the  date.of  grant. 

Example  2.  Assume  the  same  facts  as  in 
paragraph  (i)  of  this  Example  1.  Assume 
further  that  M  is  a  subsidiary  of  P 
Corporation.  Regardless  of  whether  E  owns 
any  P  stock  and  the  number  of  P  shares 
outstanding,  if  P  Corporation  grants  an 
option  to  E  which  purports  to  be  an  incentive 
stock  option,  but  which  fails  to  meet  the  110- 
percent-option-price  and  5-year-term 
requirements,  the  option  is  not  an  incentive 
stock  option  because  E  owns  more  than  10 
percent  of  the  total  combined  voting  power 
of  all  classes  of  stock  of  a  related  corporation 
of  P  Corporation  [i.e.,  M  Corporation).  An 
individual  who  owns  (or  is  treated  as 
owning)  stock  in  excess  of  the  ownership 
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specified  in  paragraph  (fl(l)  of  this  section, 
in  any  corporation  in  a  group  of  corporations 
consisting  of  the  employer  corporation  and 
its  related  corporations,  cannot  be  granted  an 
incentive  stock  option  by  any  corporation  in 
the  group  unless  such  option  meets  the  110- 
percent-option-price  and  S-year-term 
requirements  of  paragraph  (f)(1)  of  this 
section. 

Example  3.  (i)  F  is  an  employee  of  R 
Corporation.  R  has  only  one  class  of  stock,  of 
which  100,000  shares  are  issued  and 
outstanding.  F  owns  no  stock  in  R 
Corporation  or  any  related  corporation  of  R 
Corporation.  On  January  1,  2005,  R  grants  a 
10-year  incentive  stock  option  to  F  to 
purchase  50,000  shares  of  R  stock  at  $3  per 
share,  the  fair  market  value  of  R  stock  on  the 
date  of  grant  of  the  option.  On  April  1,  2005, 
F  exercises  half  of  the  January  option  and 
receives  25,000  shares  of  R  stock  that 
previously  were  not  outstanding.  On  July  1. 
2005,  R  grants  a  second  50,000  share  option 
to  F  which  purports  to  be  an  incentive  stock 
option.  The  terms  of  the  July  option  are 
identical  to  the  terms  of  the  January  option, 
except  that  the  option  price  is  $3.25  per 
share,  which  is  the  fair  market  value  of  R 
stock  on  the  date  of  grant  of  the  July  option. 

(ii)  Because  F  did  not  own  more  than  10% 
of  the  total  combined  voting  power  of  all 
classes  of  stock  of  R  Corporation  or  any 
related  corporation  on  the  date  of  the  grant 
of  the  January  option  and  the  pricing 
requirements  of  paragraph  (e)  of  this  section 
are  satisfied  on  the  date  of  grant  of  such 
option,  the  unexercised  portion  of  the 
January  option  remains  an  incentive  stock 
option  regardless  of  the  changes  in  F's 
percentage  of  stock  ownership  in  R  after  the 
date  of  grant.  However,  the  July  option  is  not 
an  incentive  stock  option  because,  on  the 
date  that  it  was  granted,  F  owned  20  percent 
(25,000  shares  owned  by  F  divided  by 
125,000  shares  of  R  stock  issued  and 
outstanding)  of  the  total  combined  voting 
power  of  all  classes  of  R  Corporation  stock 
and,  thus  the  pricing  requirements  of 
paragraph  (f)(1)  of  this  section  were  not  met. 
(iii)  Assume  the  same  facts  as  in  paragraph 
(i)  of  this  Example  3  except  that  the  partial 
exercise  of  the  January  incentive  stock  option 
on  April  1,  2003,  is  for  only  10,000  shares. 
Under  these  circumstances,  the  July  option  is 
an  incentive  stock  option,  because,  on  the 
date  of  grant  of  the  July  option.  F  does  not 
own  more  than  10  percent  of  the  total 
combined  voting  power  (10,000  shares 
owned  by  F  divided  by  110,000  shares  of  R 
issued  and  outstanding)  of  all  classes  of  R 
Corporation  stock. 

§1.422-4    [Removed] 
Par.  7.  Section  1.422-4  is  removed. 

f  1.422-5    [Redesignated] 

Par.  8.  Section  1.422-5  is  re- 
designated as  §  1.422-3. 

Par.  9.  New  §  1.422-4  is  added  to  read 
as  follows: 

§  1 .422-4    SI  00,000  limitation  for  incenthre 
stock  options. 

(a)  $1 00.000  per  year  limitation— {1) 
General  rule.  An  option  that  otherwise 


qualifies  as  an  incentive  stock  option 
nevertheless  fails  to  be  an  incentive 
stock  option  to  the  extent  that  the 
$100,000  limitation  described  in 
paragraph  (a)(2)  of  this  section  is 
exceeded. 

(2)  $100,000  per  year  limitation.  To 
the  extent  that  the  aggregate  fair  market 
value  of  stock  with  respect  to  which  an 
incentive  stock  option  (determined    -. 
without  regard  to  this  section)  is 
exercisable  for  the  first  time  by  any 
individual  during  any  calendar  year 
(under  all  plans  of  the  employer 
corporation  and  related  corporations) 
exceeds  $100,000,  such  option  is  treated 
as  a  nonstatutory  option.  See  §  1.83-7 
for  rules  applicable  to  nonstatutory 
options. 

(b)  Application.  To  determine 
whether  the  limitation  described  in 
paragraph  (a)(2)  of  this  section  has  been 
exceeded,  the  following  rules  apply. 

(1)  An  option  that  does  not  meet  the 
requirements  of  §  1.422-2  when  granted 
(including  an  option  which,  when 
granted,  contains  terms  providing  that  it 
will  not  be  treated  as  incentive  stock 
option)  is  disregarded.  See  §  1.422- 
2(a)(4). 

(2)  The  fair  market  value  of  stock  is 
determined  as  of  the  date  of  grant  of  the 
option  for  such  stock. 

(3)  Except  as  otherwise  provided  in 
paragraph  (b)(4)  of  this  section,  options 
are  taken  into  account  in  the  order  in 
which  they  are  granted. 

(4)  For  purposes  of  this  section,  an 
option  is  considered  to  be  first 
exercisable  during  a  calendar  year  if  the 
option  will  become  exercisable  at  any 
time  during  the  year  assuming  that  any 
condition  on  the  optionee's  ability  to 
exercise  the  option  related  to  the 
performance  of  services  is  satisfied.  If 
the  optionee's  ability  to  exercise  the 
option  in  the  year  is  subject  to  an 
acceleration  provision,  then  the  option 
is  considered  first  exercisable  in  the 
calendar  year  in  which  the  acceleration 
provision  is  triggered.  After  an 
acceleration  provision  is  triggered,  the 
options  subject  to  such  provision  are 
then  taken  into  accoimt  in  accordance 
with  paragraph  (b)(3)  of  this  section  for 
purposes  of  applying  the  limitation 
described  in  paragraph  (a)(2)  of  this 
section  to  all  options  first  exercisable 
during  a  calendar  year.  However, 
because  an  acceleration  provision  is  not 
taken  into  account  prior  to  its  triggering, 
an  incentive  stock  option  that  becomes 
exercisable  for  the  first  time  during  a 
calendar  year  by  operation  of  such  a 
provision  does  not  affect  the  application 
of  the  $100,000  limitation  with  respect 
to  any  option  (or  portion  thereof) 
exercised  prior  to  such  acceleration.  For 
piuposes  of  this  paragraph  (b)(4),  an 


acceleration  provision  includes,  for 
example,  a  provision  that  accelerates  the 
exercisability  of  an  option  on  a  change 
in  ownership  or  control  or  a  provision 
that  conditions  exercisability  on  the 
attainment  of  a  performance  goal.  See 
paragraph  (d).  Example  4  of  Uiis  section. 

(5)(i)  An  option  (or  portion  thereof)  is 
disregarded  if,  prior  to  the  calendar  year 
during  which  it  would  otherwise  have 
become  exercisable  for  the  first  time,  the 
option  (or  portion  thereof)  is  modified 
and  thereafter  ceases  to  be  an  incentive 
stock  option  described  in  §  1.422-2,  is 
canceled,  or  is  transferred  in  violation  of 
§1.421-l(b)(2). 

(ii)  If  an  option  (or  portion  thereof)  is 
modified,  canceled,  or  transferred  at  any 
other  Ume,  such  option  (or  portion 
thereof)  is  treated  as  outstanding 
according  to  its  original  terms  imtil  the 
end  of  the  calendar  year  during  which 
it  would  otherwise  have  become 
exercisable  for  the  first  time. 

(6)  A  disqualifying  disposition  has  no 
effect  on  the  determination  of  whether 
an  option  exceeds  the  $100,000 
limitation. 

(c)  Bifurcation  of  options.  The 
application  of  the  rules  described  in 
paragraph  (b)  of  this  section  may  result 
in  an  option  being  treated,  in  part,  as  an 
incentive  stock  option  and,  in  part,  as  a 
nonstatutory  option.  In  such  a  case,  a 
corporation  can  issue  a  separate 
certificate  for  incentive  option  stock  and 
designate  such  stock  as  incentive  stock 
option  stock  in  the  corporation's 
tiansfer  records.  In  the  absence  of  such 

a  designation,  a  pro  rata  portion  of  each 
share  of  stock  purchased  under  the 
option  is  treated  as  incentive  stock 
option  stock  and  nonstatutory  option 
stock.  See  §  1.83-7  for  the  treatment  of 
nonstatutory  options. 

(d)  Examples.  The  following  examples 
illustrate  the  principles  of  this  section. 
In  each  of  the  following  examples  E  is 
an  employee  of  X  Corporation.  The 
examples  are  as  follows: 

Example  1.  General  rule.  Effective  January 
1,  2004,  X  Corporation  adopts  a  plan  under 
which  incentive  stock  options  may  be 
granted  to  its  employees.  On  January  1,  2004, 
and  each  succeeding  January  1  through 
January  1,  2013,  E  is  granted  immediately 
exercisable  options  for  X  Corporation  stock 
with  a  fair  market  value  of  $100,000 
determined  on  the  date  of  ^°ant.  The  options 
qualify  as  incentive  stock  options 
(determined  without  regard  to  this  section). 
On  January  1,  2014,  E  exercises  all  of  the 
options.  Because  the  $100,000  limitation  has 
not  been  exceeded  during  any  calendar  year, 
all  of  the  options  are  treated  as  incentive 
stock  options. 

Example  2.  Order  of  grant.  X  Corporation 
is  a  parent  corporation  of  Y  Corporation, 
which  is  a  parent  corporation  of  Z 
Corporation.  Each  corporation  has  adopted 
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its  own  separate  plan,  under  which  an 
employee  of  any  member  of  the  corporate 
group  may  be  granted  options  for  stock  of  any 
member  of  the  group.  On  January  1,  2004,  X 
Corporation  grants  E  an  incentive  stock 
option  (determined  without  regard  to  this 
section)  for  stock  of  Y  Corporation  with  a  fair 
market  value  of  $100,000  on  the  date  of  grant. 
On  December  31,  2004,  Y  Corporation  grants 
E  an  incentive  stock  option  (determined 
without  regard  to  this  section)  for  stock  of  Z 
Corporation  with  a  fair  market  value  of 
$75,000  as  of  the  date  of  grant.  Both  of  the 


options  are  immediately  exercisable.  For 
purposes  of  this  section,  options  are  taken 
into  account  in  the  order  in  which  granted 
using  the  fair  market  value  of  stock  as  of  the 
date  on  the  option  is  granted.  During 
calendar  year  2004,  the  aggregate  fetir  market 
value  of  stock  with  respect  to  which  E's 
options  are  exercisable  for  the  first  time 
exceeds  $100,000.  Therefore,  the  option  for  Y 
Corporation  stock  is  treated  as  an  incentive 
stock  option,  and  the  option  for  Z 
Corporation  stock  is  treated  as  a  nonstatutory 
option. 


Example  3.  Acceleration  provision,  (i)  In 
2004,  X  Corporation  grants  E  three  incentive 
stock  options  (determined  without  regard  to 
this  section)  to  acquire  stock  with  an 
aggregate  fair  market  value  of  $150,000  on 
the  date  of  grant.  The  dates  of  grant,  the  fair 
market  value  of  the  stock  (as  of  the  applicable 
date  of  grant)  with  respect  to  which  the 
options  are  exercisable,  and  the  years  in 
which  the  options  are  first  exercisable 
(without  regard  to  acceleration  provisions) 
are  as  follows: 


Date  of  grant 


Fair  market 
value  of  stock 


First 
exercisat)te 


Option  1 
Option  2 
Optk)n  3 


April  1,2004 
May  1.2004 
June  1,2004 


$60,000 
50,000 
40,000 


2004 
2006 
2004 


(ii)  In  July  of  2004,  a  change  in  control  of 
X  Corporation  occurs,  and,  under  the  terms 
of  its  option  plan,  all  outstanding  options 
become  immediately  exercisable.  Under  the 
rules  of  this  section.  Option  1  is  treated  as 
an  incentive  stock  option  in  its  entirety; 
Option  2  exceeds  the  $100,000  aggregate  fair 
market  value  limitation  for  calendar  year 
2004  by  $10,000  (Option  I's  $60,000  + 
Option  2's  $50,000  =  $110,0Q0)  and  is. 


therefore,  bifurcated  into  an  incentive  stock 
option  for  stock  with  a  fair  market  value  of 
$40,000  as  of  the  date  of  grant  and  a 
nonstatutory  option  for  stock  with  a  feir 
market  value  of  $10,000  as  of  the  date  of 
grant.  Option  3  is  treated  as  a  nonstatutory 
option  in  its  entirety. 

Example  4.  Exercise  of  option  and 
acceleration  provision,  (i)  In  2004,  X 
Corporation  grants  E  three  incentive  stock 


options  (determined  without  regard  to  this 
section)  to  acquire  stock  with  an  aggregate 
fair  market  value  of  $120,000  on  the  date  of 
grant.  The  dates  of  grant,  the  fair  market 
value  of  the  stock  (as  of  the  applicable  date 
of  grant)  with  respect  to  which  the  options 
are  exercisable,  and  the  years  in  which  the 
options  are  first  exercisable  (without  regard 
to  acceleration  provisions)  are  as  follows: 


Date  of  grant 


Fair  market 
vakie  of  stock 


First 
exerctsat>ie 


Optkm  1 
Optk>n2 
Ofrtion  3 


April  1,2004 
lylay  1,2004 
June  1,2004 


$60,000 
40.000 
20,000 


J_ 


2005 
2006 

2005 


(ii)  On  June  1,  2005,  E  exercises  Option  3. 
At  the  time  of  exercise  of  Option  3,  the  fair 
market  value  of  X  stock  (at  the  time  of  grant) 
with  respect  to  which  options  held  by  E  are 
first  exercisable  in  2005  does  hot  exceed 
$100,000.  On  September  1,  2005,  a  change  of 
control  of  X  Corporation  occurs,  and,  luider 
the  terms  of  its  option  plan.  Option  2 
becomes  immediately  exercisable.  Under  the 
rules  of  this  section,  because  E's  exercise  of 
Option  3  occurs  before  the  change  of  control 
and  the  effects  of  an  acceleration  provision 
are  not  taken  into  account  until  it  is 
triggered.  Option  3  is  treated  as  an  incentive 
stock  option  in  its  entirety.  Option  1  is 
treated  as  an  incentive  stock  option  in  its 


entirety.  Option  2  is  bifurcated  into  an 
incentive  stock  option  for  stock  with  a  fair 
market  value  of  $20,000  on  the  date  of  grant 
and  a  nonstatutory  option  for  stock  with  a 
fair  m^ket  value  of  $20,000  on  the  date  of 
grant  because  it  exceeds  the  $100,000 
limitation  for  2003  by  $20,000  (Option  1  for 
$60,000  +  Option  3  for  $20,000  -t-  Option  2 
for  $40,000  =  $120,000). 

(iii)  Assume  the  same  facts  as  in  paragraph 
(ii)  of  this  Example  4,  except  that  the  change 
of  control  occurs  on  May  1,  2005.  Because 
options  are  taken  into  account  in  the  order 
in  which  they  are  granted.  Option  1  and 
Option  2  are  treated  as  incentive  stock 
options  in  their  entirety.  Because  the  exercise 


of  Option  3  (on  June  1,  2005)  takes  place  after 
the  acceleration  provision  is  triggered. 
Option  3  is  treated  as  a  nonstatutory  option 
in  its  entirety. 

Example  5.  Cancellation  of  option,  (i)  In 
2004.  X  Corporation  grants  E  three  incentive 
stock  options  (determined  without  regard  to 
this  section)  to  acquire  stock  with  an 
aggregate  fair  market  value  of  $140,000  as  of 
the  date  of  grant.  The  dates  of  grant,  the  fair 
market  value  of  the  stock  (as  of  the  applicable 
date  of  grant)  with  respject  to  which,  the 
options  are  exercisable,  and  the  years  in 
which  the  options  are  first  exercisable 
(without  regard  to  acceleration  provisions) 
are  as  follows: 


Dale  of  grant 


Fair  market 
value  of  stock 


First 
exercisabte 


Optk>n  1 
Option2 
Option  3 


April  1,2004 
May  1,2004 
June  1,2004 


$60,000 
40,000 
40,000 


2005 
2005 
2005 


(ii)  On  December  31,  2004,  Option  2  is 
canceled.  Because  Option  2  is  canceled 
before  the  calendar  year  during  which  it 
would  have  become  exercisable  for  the  first 
time,  it  is  disregarded.  As  a  result.  Option  1 
and  Option  3  are  treated  as  incentive  stock 
options  in  their  entirety. 


(iii)  Assimie  the  same  facts  as  in  paragraph 
(ii)  of  this  Example  5,  except  that  Option  2 
is  canceled  on  January  1,  2005.  Because 
Option  2  is  not  canceled  prior  to  the  calendar 
year  during  which  it  would  have  become 
exercisable  for  the  first  time  (2005),  it  is 
treated  as  an  outstanding  option  for  purposes 
of  determining  whether  the  $100,000 


requirement  for  2005  has  been  exceeded. 
Because  options  are  taken  into  account  in  the 
order  in  which  granted.  Option  1  is  treated 
as  an  incentive  stock  option  in  its  entirety. 
Because  Option  3  exceeds  the  $100,000 
limitation  by  $40,000  (Option  1  for  $60,000 
-t-  Option  2  for  $40,000  ■»-  Option  3  for 
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$40,000  =  $140,000).  it  is  treated  as  a 
nonstatutory  options  in  its  entirety. 

(iv)  Assume  the  same  facts  as  in  paragraph 
(i)  of  this  Example  5,  except  that  on  January 
1,  2005,  E  exercises  Option  2  and 
immediately  sells  the  stock  in  a  disqualifying 
disposition.  A  disqualifying  disposition  has 
no  effect  on  the  determination  of  whether  the 
underlying  option  is  considered  outstanding 
during  the  calendar  year  during  which  it  is 
First  exercisable.  Because  options  are  taken 
into  account  in  the  order  in  which  granted. 
Option  1  is  treated  as  an  incentive  stock 
option  in  its  entirety.  Because  Option  3 
exceeds  the  $100,000  limitation  by  S40.0QO 
(Option  1  fur  $60,000  -t-  Option  2  for  S40.000 
+  Option  3  for  $40,000  =  $140,000).  it  is 
treated  as  a  nonstatutory  option  in  its 
entirety. 

Example  6.  Designation  of  stock.  On 
January  1.  2004.  X  grants  E  an  immediately 
exercisable  incentive  stock  option 
(determined  without  regard  to  this  section)  to 
acquire  X  stock  with  a  fair  market  value  of 
$150,000  on  that  date.  Under  the  rules  of  this 
section,  the  option  Is  bifurcated  and  treated 
as  an  incentive  stock  option  for  X  stock  with 
a  fair  market  value  of  $100,000  and  a 
nonstatutory  option  for  X  stock  with  a  fair 
market  value  of  $50,000.  In  these 
circumstances,  X  may  designate  the  stock 
that  is  treated  as  stock  acquired  pursuant  to 
the  exercise  of  an  incentive  stock  option  by 
issuing  a  separate  certificate  (or  certificates) 
for  $100,000  of  stock  and  identif\ing  such 
certificates  as  Incentive  Stock  Option  Stock 
in  its  transfer  records.  In  the  absence  of  such 
a  designation,  two-thirds  ($100,000  / 
$150,000)  of  each  share  oj  stock  is  treated  as 
acquired  pursuant  to  the  exercise  of  an 
incentive  stock  option  and  one-third  ($50,000 
/  $150,000)  as  stock  acquired  pursuant  to  the 
exercise  of  a  nonstatutory  option. 

Par.  10.  Section  1.422-5  is  added  to 
read  as  follows: 

§  1 .422-5    Permissible  provisions. 

(a)  General  rule.  An  option  that 
otherwise  qualifies  as  an  incentive  stock 
option  does  not  fail  to  be  an  incentive 
stock  option  merely  because  such 
option  contains  one  or  more  of  the 
provisions  described  in  paragraphs  (b). 
(c),  and  (d)  of  this  section. 

(b)  Cashless  exercise.  (1)  An  option 
does  not  fail  to  be  an  incentive  stock 
option  merely  because  the  optionee  may 
exercise  the  option  with  previously 
acquired  stock  of  the  corporation  that 
granted  the  option  or  stock  of  the 
corporation  whose  stock  is  being  offered 
for  purchase  under  the  option.  For 
special  rules  relating  to  the  use  of 
statutory  option  stock  to  pay  the  option 
price  of  an  incentive  stock  option,  see 
§1.424-l(c)(3). 

(2)  All  shares  acquired  through  the 
exercise  of  an  incentive  stock  option  are 
individually  subject  to  the  holding 
period  requirements  described  in 
§  1.422-1  (a)  and  the  disqualifying 
disposition  rules  of  §  1.422-l(b), 
regardless  of  whether  the  option  is 


exercised  with  previously  acquired 
stock  of  the  corporation  that  granted  the 
option  or  stock  of  the  corporation  whose 
stock  is  being  offered  for  purchase 
under  the  option.  If  an  incentive  stock 
option  is  exercised  with  such  shares, 
and  the  exercise  results  in  the  ba^is 
allocation  described  in  paragraph  {b){3) 
of  this  section,  the  optionee's 
disqualifying  disposition  of  any  of  the 
stock  acquired  through  such  exercise  is 
treated  as  a  disqualifying  disposition  of 
the  shares  with  the  lowest  basis. 

(3)  If  the  exercise  of  an  incentive  stock 
option  with  previously  acquired  shares 
is  comprised  in  part  of  an  exchange  to 
which  section  1036  (and  so  much  of 
section  1031  as  relates  to  section  1036) 
applies,  then: 

(i)  The  optionee's  basis  in  the 
incentive  stock  option  shares  received 
in  the  section  1036  exchange  is  the  same 
as  the  optionee's  basis  in  the  shares 
surrendered  in  the  exchange,  increased, 
if  applicable,  by  any  amount  included 
in  gross  income  as  compensation 
pursuant  to  sections  421  through  424  or 
section  83.  Except  for  purposes  of 
§  1.422-1  (a),  the  holding  period  of  the 
shares  is  determined  under  section 
1223.  For  purposes  of  §1.422-1  and 
sections  421(b)  and  83  and  the. 
regulations  thereunder,  the  amount  paid 
for  the  shares  purchased  under  the 
option  is  the  fair  market  value  of  the 
shares  surrendered  on  the  date  of  the 
exchange. 

(ii)  The  optionee's  basis  in  the 
incentive  stock  option  shares  not 
received  pursuant  to  the  section  1036 
exchange  is  zero.  For  all  purposes,  the 
holding  period  of  such  shares  begins  as 
of  the  date  that  such  shares  are 
transferred  to  the  optionee.  For 
purposes  of  §  1. 422-1  (b)  and  sections 
421(b)  and  83  and  the  regulations 
thereunder,  the  amount  paid  for  the 
shares  is  considered  to  be  zero. 

(c)  Additional  compensation.  An 
option  does  not  fail  to  be  an  incentive 
stock  option  merely  because  the 
optionee  has  the  right  to  receive 
additional  compensation,  in  cash  or 
property,  when  the  option  is  exercised, 
provided  such  additional  compensation 
is  includible  in  income  under  section  61 
or  section  83.  The  amount  of  such 
additional  compensation  may  be 
determined  in  any  manner,  including  by 
reference  to  the  fair  market  value  of  the 
stock  at  the  time  of  exercise  or  to  the 
option  price. 

(d)  Option  subject  to  a  condition.  (1) 
An  option  does  not  fail  to  be  an 
incentive  stock  option  merely  because 
the  option  is  subject  to  a  condition,  or 
grants  a  right,  that  is  not  inconsistent 
with  the  requirements  of  §§  1.422-2  and 
1.422^. 


(2)  An  option  that  includes  an 
alternative  right  is  not  an  incentive 
stock  option  if  the  requirements  of 

§  1.422-2  are  effectively  avoided  by  the 
exercise  of  the  alternative  right.  For 
example,  an  alternative  right  extending 
the  option  term  beyond  ten  years, 
setting  an  option  price  below  fair  market 
value,  or  permitting  transferability 
prevents  an  option  from  qualifying  as  an 
incentive  stock  option.  If  either  of  two 
options  can  be  exercised,  but  not  both, 
each  such  option  is  a  disqualifying 
alternative  right  with  respect  to  the 
other,  even  though  one  or  both  options 
would  individually  satisfy  the 
requirements  of  §§  1.422-2, 1.422-4, 
and  this  section. 

(3)  An  alternative  right  to  receive  a 
taxable  payment  of  cash  and/or  property 
in  exchange  for  the  cancellation  or 
surrender  of  the  option  does  not 
disqualify  the  option  as  an  incentive 
stock  option  if  the  right  is  exercisable 
only  when  the  then  fair  market  value  of 
the  stock  exceeds  the  exercise  price  of 
the  option  and  the  option  is  otherwise 
exercisable,  the  right  is  transferable  only 
when  the  option  is  otherwise 
transferable,  and  the  exercise  of  the        ' 
right  has  the  same  economic  and  tax 
consequences  as  the  exercise  of  the 
option  followed  by  an  immediate  sale  of 
the  stock.  For  this  purpose,  the  exercise 
of  the  alternative  right  does  not  have  the 
same  economic  and  tax  consequences  if 
the  payment  exceeds  the  difference 
between  the  then  fair  market  value  of 
the  stock  and  the  exercise  price  of  the 
option. 

(e)  Examples.  The  principles  of  this 
section  are  illustrated  by  the  following 
examples: 

Example  1.  On  June  1,  2004.  X  Corporation 
grants  an  incentive  stock  option  to  A,  an 
employee  of  X  Corporation,  entitling  A  to 
purchase  100  shares  of  X  Corporation 
common  stock  at  $10  per  share.  The  option 
provides  that  A  may  exercise  the  option  with 
previously  acquired  shares  of  X  Corporation 
common  stock.  X  Corporation  has  onJv  one 
class  of  common  stocjt  outstanding.  Under 
the  rules  of  section  83.  the  shares  transferable 
to  A  through  the  exercise  of  the  option  are 
transferable  and  not  subject  to  a  substantial 
risk  of  forfeiture.  On  June  1.  2005,  when  the 
fair  market  value  of  an  X  Corporation  share 
is  $25.  A  uses  40  shares  of  X  Corporation 
common  stock,  which  A  had  purchased  on 
the  open  market  on  June  1,  2002,  for  $5  per 
share,  to  pay  the  full  option  price.  After 
exercising  the  option,  A  owns  100  shares  of 
incentive  stock  option  stock.  Under  section  . 
1036  (and  so  much  of  section  1031  as  relates 
to  section  1036),  40  of  the  shares  have  a  $200 
aggregate  carryover  basis  (the  $5  purchase 
price  X  40  shares)  and  a  three-year  holding 
period  for.  purposes  of  determining  capital 
gain,  and  60  of  the  shares  have  a  zero  basis 
and  a  holding  period  beginning  on  June  1, 
2005,  for  purposes  of  determining  capital 
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gain.  All  100  shares  have  a  holding  period 
beginning  on  June  1,  2005,  for  purposes  of 
determining  whether  the  holding  period 
requirements  of  §  1.422-l(a)  are  met. 

Example  2.  Assume  the  same  facts  as  in 
Example  I .  Assume  further  that,  on 
September  1,  2005,  A  sells  75  of  the  shares 
that  A  acquired  through  exercise  of  the 
incentive  stock  option  for  $30  per  share. 
Because  the  holding  period  requirements 
were  not  satisfied,  A  made  a  disqualifying 
disposition  of  the  75  shares  on  September  1 , 
2005.  Under  the  rules  of  paragraph  (b)(3)  of 
this  section,  A  has  sold  all  60  of  the  non' 
section-1036  shares  and  15  of  the  40  section- 
1036  shares.  Therefore,  under  p&ragraph 
(b)(3)  of  this  section  and  section  83(a),  the 
amount  of  compensation  attributable  to  A's 
exercise  of  the  option  and  subsequent 
disqualifying  disposition  of  75  shares  is 
$1,500  (the  difference  between  the  fair 
market  value  of  the  stock  on  the  date  of 
transfer,  $1,875  (75  shares  at  $25  per  share), 
and  the  amount  paid  for  the  stock,  $375  (60 
shares  at  $0  per  share  plus  15  shares  at  $25 
per  share)).  In  addition,  A  must  recognize  a 
capital  gain  of  $675.  Accordingly,  A  must 
include  in  gross  income  for  the  taxable  year 
in  which  the  sale  occurs  $1,500  as 
compensation  and  $675  as  capital  gain.  For 
its  taxable  year  in  which  the  disqualifying 
disposition  occurs,  if  otherwise  allowable 
under  section  162  and  if  the  requirements  of 
§  1.83-6(a)  are  met,  X  Corporation  is  allowed 
a  deduction  of  $1,500  for  the  compensation 
paid  to  A. 

Example  3.  Assume  the  same  facts  as  in 
Example  2,  except  that,  instead  of  selling  the 
75  shiires  of  incentive  stock  option  stock  on 
September  1,  2005,  A  uses  those  shares  to 
exercise  a  second  incentive  stock  option.  The 
second  option  was  granted  to  A  by  X 
Corporation  on  January  1,  2005,  entitling  A 
to  purchase  100  shares  of  X  Corporation 
common  stock  at  $22.50  per  share.  As  in 
Example  2,  A  has  made  aKlisqualifying 
disposition  of  the  75  shares  of  stock  pursuant 
to  §  1.424-l(c).  Under  paragraph  (b)(1)  of  this 
section,  A  has  disposed  of  all  60  of  the  non- 
section-1036  shares  and  15  of  the  40  section- 
1036  shares.  Therefore,  pursuant  to 
paragraph  (b)(3)  of  this  section  and  section 
83(a),  the  amount  of  compensation 
attributable  to  A's  exercise  of  the  first  option 
and  subsequent  disqualifying  disposition  of 
75  shares  is  $1,500  (the  difference  between 
the  fair  market  value  of  the  stock  on  the  date 
of  transfer,  $1,875  (75  shares  at  $25  per 
share),  and  the  amount  paid  for  the  stock, 
$375  (60  shares  at  $0  per  share  plus  15  shares 
at  $25  per  share)).  Unlike  Example  2,  A  does 
not  recognize  any  capital  gain  as  a  result  of 
exercising  the  second  option  because,  for  all 
purposes  other  than  the  determination  of 
whether  the  exercise  is  a  disposition 
pursuant  to  section  424(c),  the  exercise  is 
considered  an  exchange  to  which  section 
1036  applies.  Accordingly,  A  must  include  in" 
gross  income  for  the  taxable  year  in  which 
the  disqualifying  disposition  occurs  $1,500 
as  compensation.  For  its  taxable  year  in 
which  the  disqualifying  disposition  occurs,  if 
otherwise  alUowable  under  sections  83(h) 
and  162  and  if  the  requirements  of  §  1.83- 
6(a)  are  met,  X  Corporation  is  allowed  a 
deduction  of  SI  ,500  for  the  compensation 


[>aid  to  A.  After  exercising  the  second  option, 
A  owns  a  total  of  125  shares  of  incentive 
stock  option  stock.  Under  section  1036  (and 
so  much  of  section  1031  as  relates  to  section 
1036),  the  100  "new"  shares  of  incentive 
stock  option  stock  have  the  following  bases 
and  holding  periods:  15  shares  have  a  $75 
carryover  basis  and  a  three-year-and-three- 
month  holding  period  for  purposes  of 
determining  capital  gain,  60  shares  have  a 
$1,500  basis  resulting  from  the  inclusion  of 
that  amount  in  income  as  compensation  and 
a  three-month  holding  period  for  purposes  of 
determining  capital  gain,  and  25  shares  have 
a  zero  basis  and  a  holding  period  beginning 
on  September  1,  2005,  for  purposes  of 
determining  capital  gain.  All  100  shares  have 
a  holding  period  beginning  on  September  1, 
2005,  for  purposes  of  determining  whether 
the  holding  period  requirements  of  §  1.422- 
1(a)  are  met. 

Example  4.  Assume  the  same  facts  as  in 
Example  2,  except  that,  instead  of  selling  the 
75  shares  of  incentive  stock  option  stock  on 
September  1.  2005,  A  uses  those  shares  to 
exercise  a  nonstatutory  option.  The 
nonstatutory  option  was  granted  to  A  by  X 
Corporation  on  January  1,  2005,  entitling  A 
to  purchase  100  shares  of  X  Corporation 
common  stock  at  $22.50  per  share.  Unlike 
Example  3,  A  has  not  made  a  disqualifying 
disposition  of  the  75  shares  of  stock.  After 
exercising  the  nonstatutory  option.  A  owns  a 
total  of  100  shares  of  incentive  stock  option 
stock  and  25  shares  of  nonstatutory  stock 
option  stock.  Under  section  1036  (and  so 
much  of  section  1031  as  relates  to  section 
1036),  the  75  new  shares  of  incentive  stock 
option  stock  have  the  same  basis  and  holding 
period  as  the  75  old  shares  used  to  exercise 
the  nonstatutory  option.  The  additional  25 
shares  of  stock  received  upon  exercise  of  the 
nonstatutory  option  are  taxed  under  the  rules 
of  section  83(a).  Accordingly.  A  must  include 
in  gross  income  for  the  taxable  year  in  which 
the  transfer  of  such  shares  occurs  $750  (25 
shares  at  $30  per  share)  as  compensation.  A's 
basis  in  such  shares  is  the  same  as  the 
amount  included  in  gross  income.  For  its 
teocable  year  in  which  the  transfer  occurs,  X 
Corporation  is  allowed  a  deduction  of  $750 
for  the  compensation  paid  to  A  to  the  extent 
allowable  under  sections  83(h)  and  162  and 
if  the  requirements  of  §  1.83-6(a)  are 
satisfied. 

Example  5.  Assume  the  same  facts  in 
Example  1,  except  that  the  shares  transferred 
pursuant  to  the  exercise  of  the  incentive 
"stock  option  are  subject  to  a  substantial  risk 
of  forfeiture  and  not  transferable 
(substantially  nonvested)  for  a  period  of  six 
months  after  such  transfer.  Assume  further 
that  the  shares  that  A  uses  to  exercise  the 
incentive  stock  option  are  similarly 
restricted.  Such  shares  were  transferred  to  A 
on  January  1,  2005,  through  A's  exercise  of 
a  nonstatutory  stock  option  which  was 
granted  to  A  on  January  1  ■  2004.  A  paid  S5 
per  share  for  the  stock  when  its  fair  market 
value  was  $22.50  per  share.  A  did  not  file  a 
section  83(b)  election  to  include  the  $700 
spread  (the  difference  between  the  option 
price  and  the  fair  market  value  of  the  stock 
on  date  of  exercise  of  the  nonstatutorj' 
option)  in  gross  income  as  compensation. 
After  exercising  the  incentive  stock  option 


with  the  40  substantially-nonvested  shares,  A 
owns  100  shares  of  substantially-nonvested 
incentive  stock  option  stock.  Section  1036 
(and  so  much  of  section  1031  as  relates  to 
section  1036)  applies  to  the  40  shares 
exchanged  in  exercise  of  the  incentive  stock 
option.  However,  pursuant  to  section  83(g). 
the  stock  received  in  such  exchange,  because 
it  is  incentive  stock  option  stock,  is  not 
subject  to  restrictions  and  conditions 
substantially  similar  to  those  to  which  the 
stock  given  in  such  exchange  was  subject. 
For  purposes  of  section  83(a)  and  §  1.83- 
1(b)(1),  therefore,  A  has  disposed  of  the  40 
shares  of  substantially-nonvested  stock  on 
June  1,  2005,  and  must  include  in  gross 
income  as  compensation  $800  (the  difference 
between  the  amount  realized  upon  such 
disposition,  $1,000,  and  the  amount  paid  for 
the  stock.  $200).  Accordingly.  40  shares  of 
the  incentive  stock  option  stock  have  a 
$1,000  basis  (the  $200  original  basis  plus  the 
$800  included  in  income  as  compensation) 
and  60  shares  of  the  incentive  stock  option 
stock  iiave  a  zero  basis.  For  its  taxable  year 
in  which  the  disf)osition  of  the  substantially- 
nonvested  stock  occurs,  X  Corporation  is 
allowed  a  deduction  of  $800  for  the 
compensation  paid  to  A,  provided  that  the 
requirements  of  §  1.83-6  are  satisfied. 

(f)  Effective  date.  This  section  applies  ~ 
to  any  statutory  option  granted  on  or 
after  the  date  that  is  180  days  after 
publication  of  final  regulations  in  the  . 
Federal  Register.  Taxpayers  can  rely  on 
these  regulations  for  the  treatment  of 
any  statutory  option  granted  on  or  after 
June  9.  2003. 

§1.423-1     [Amended] 

Par.  11.  Section  1.423-1  is  amended 
as  follows: 

1.  In  paragraph  (a)(2),  the  language 
"425(a)"  is  removed  and  "424(a)"  is 
added  in  its  place. 

2.  In  paragraph  (b),  first  sentence,  the 
language  "§  1.421-7"  is  removed  and 
"§  1.421-1"  is  added  in  its  place. 

3.  In  paragraph  fb),  second  sentence, 
the  language  "§  1.421-8"  is  removed 
and  "§  1.421-2"  is  added  in  its  place. 

4.  In  paragraph  (b),  last  sentence,  the 
language  "425(c)"  is  removed  and 
"424(c)"  is  added  in  its  place. 

5.  In  paragraph  (b),  last  sentence,  the 
language  "§  1.425-1"  is  removed  and 
"§1.424-1"  is  added  in  its  place. 

§1.423-2    [Amended] 

Par.  12.  Section  1.423-2  is  amended 
by: 

1.  In  paragraph  (b),  last  sentence,  the 
language  "§  1.421-7"  is  removed  and     - 
"§1.421-1"  is  added  in  its  place. 

2.  In  paragraph  (d)(1),  second 
sentence,  the  language  "425(d)"  is 
removed  and  "424(d)"  is  added  in  its 
place. 

3.  In  paragraph  (d)(3).  Example  1, 
fourth  sentence,  the  language  "425(d)" 
is  removed  and  "424(d)"  is  added  in  its 
place. 
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4.  In  paragraph  (e)(2),  the  language 

"§  1.421-7"  is  removed  and  "§  1.421-1" 
is  added  in  its  place. 

5.  In  paragraph  (g)(1)  concluding  text, 
first  sentence,  the  language  "§  1.421-7" 
is  removed  and  "§  1.421-1"  is  added  in 
its  place. 

6.  In  paragraph  (g)(1)  concluding  text, 
second  sentence,  the  language  "§  1.421- 
7"  is  removed  and  "§1.421-1"  is  added 
in  its  place. 

7.  In  paragraph  (j),  second  sentence, 
the  language  "§1.421-7"  is  removed 
and  "§1.421-1"  is  added  in  its  place. 

8.  In  paragraph  (j),  last  sentence,  the 
language  "425"  is  removed  and  "424"  is 
added  in  its  place. 

9.  In  paragraph  (k)(2),  second 
sentence,  the  language  "§  1.421-8"  is 


removed  and  "§1.421-2"  is  added  in  its 
place. 

f  1.425-1    [Redesignated] 

Par.  13.  Section  1.425-1  is 
redesignated  as  §  1.424-1  and  is 
amended  by: 

1.  Revising  paragraphs  (a)(1)  through 
(a)(6). 

2.  Redesignating  paragraph  (a)(7)  as 
paragraph  (a)(9). 

3.  Adding  paragraph  (a)(7). 

4.  Revising  paragraph  (a)(8). 

5.  Adding  paragraph  (a)(10). 

6.  In  paragraph  (b)(1),  first,  second, 
and  last  sentences,  the  language  "425" 
is  removed  wherever  it  appears  and 
"424"  is  added  in  their  places. 


7.  In  paragraph  (c)(1),  first  sentence, 
the  language  "425"  is  removed  and 
"424"  is  added  in  its  place. 

8.  In  paragraph  (c)(1),  first  sentence, 
the  language  "disposition"  is  removed  ' 
and  "disposition  of  stock"  is  added  in 
its  place. 

9.  Adding  paragraph  (c)(l)(iv). 

10.  Redesignating  paragraph  (c)(3)  as 
(c)(4). 

11.  Adding  new  paragraph  (c)(3). 

12.  Adding  newly  designated 
paragraph  (c)(4).  Examples  7  through  9. 

13.  In  the  list  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
language  in  the  middle  column  and  add 
the  language  in  the  right  column: 


Newly  designated  section 


Remove 


Add 


1.42^1(c)(4),  Example  1,  first  sen- 
tence. 

1.424-1  (c)(4),  Example  1,  first  sen- 
tence. 

1 .424-1  (c)(4),  Example  1,  second  and 
fourth  sentences. 

1.424-1  (c)(4),  Example  1.  third  sen- 
tence. 

1. 424-1  (o)(4).  Example  2.  first  sen- 
tence 

1.424-1  (c)(4).  Example  2,  last 
sentence. 

1.424-1  (c)(4).  Example  3,  first  sen- 
tence 

1.424-1  (c)(4),  Example  4,  first  sen- 
tence. 

1.424-1  (c)(4).  Example  4,  last  sen- 
tence. 

1.424-1  (c)(4).  Example  5,  first  sen- 
tence. 

1.424-1  (c)(4),  Example  5,  first  sen- 
tence. 

1.424-1  (c)(4).  Example  6.  first  sen- 
tence, wherever  it  appears 

1.424-1  (c)(4),  Example  6.  third  sen- 
tence. 

1.424-1  (c)(4).  Example  6.  third  sen- 
tence 

1.424-1  (c)(4).  Example  6.  third  sen- 
tence. 

1.424-1  (c)(4).  Example  6,  last  sen- 
tence. 


1964  , 

qualified  stock  option 

1965  

1968  

1968  

long-term 

1968 


1968,  two  years  and  11  months  after  the  transfer 

of  shares  to  him. 
three  years  from  the  date  


1965 

qualified  stock  option  

1965  

three  years 

income 

a  qualified  stock  option  

paragraph  (b)(2)  of  §1.421-8 


2004. 

statutory  option. 
2005. 
2006.     . 
2006. 

2006. 

2006. 

two  years  from  the  date  the  options  were  granted 

and  within  one  year  of  the  date  that. 
2005. 

statutory  option. 

2005. 

2  years. 

compensation  income. 

the  option. 

§1.421 -2(b)(2). 


14.  Revising  paragraph  (d). 

15.  Revising  paragraphs  (e)(1)  and 
(e)(2). 

16.  In  paragraph  (e)(3),  first  sentence, 
remove  the  phrase  "Except  as  otherwise 
provided  in  subparagraph  (4)"  and  add 
"If  section  423(c)  applies  to  an  option 

^eh,". 


17.  In  paragraph  (e)(3),  first  sentence, 
remove  the  language  ",  and  424(b)(1)." 

18.  Removing  paragraph  (e)(4). 

19.  Redesignating  paragraph  (e)(5)  as 
paragraph  (e)(4). 

20.  Revising  newly  designated 
paragraph  (e)(4). 


tstewly  designated  section 


1.424-1  (e)(7)  Example  1,  first  sen- 
tence. 

1.424-1  (e)(7)  Example  1.  first  sen- 
tence. 


Remove 


1964 
1966 


21.  Redesignating  paragraph  (e)(6)  as 
paragraph  (e)(5)  and  removing  the  ^ 
second  and  third  sentences. 

22.  Adding  and  reserving  a  new 
paragraph  (e)(6).- 

23.  In  list  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
language  in  the  middle  column  and  add 
the  language  in  the  right  coliunn: 


Add 


2004. 
2006. 
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IMewly  designated  section 


1.424-1  (e)(7)  Example  1,  third,  fourth, 
fifth,  sixth  and  last  sentences. 

1.424-1  (e)(7)  Example  1,  fifth  sen- 
tence. 

1.424-1  (e)(7)  Example  1.  last  sen- 
tence. 

1.424-1  (e)(7)  Example  2,  first,  second, 
and  fifth  sentences. 

1.424-1  (e)(7)  Example  2.  first,  third, 
fourth,  and  fifth  sentences,  wherever 
it  appears. 

1.424-1  (e)(7)  Example  2,  first  and 
third  sentences. 

1.424-1  (e)(7)  Example  2.  fifth  sen- 
tence. 

1.424-1  (e)(7)  Example  2,  last  sen- 
tence. 

1.424-1  (e)(7)  Example  3,  first,  second, 
and  last  sentences. 


Remove 

1965  

425(h) 

The  exercise  of  such .^.■ 

1964 

1965  „ : 

1966 

425(h)  

The  exercise  of  such 

1965  : ;.... 


Add 


2005. 
424(h). 

Because  the  requirements  of  §  1 .424-1  (e)(3)  and 
§  1 .423-2(g)  have  not  been  met,  the  exercise  of 
such. 

2004. 

2005. 


2006. 

424(h). 

Because  the  requirements  of  §  1 .424-1  (e)(3)  and 
§  1 .423-2(g)  have  not  been  met,  the  exercise  of 
such. 

2005. 


24.  In  paragraph  (e)(7),  remove 
Example  4. 

25.  Adding  paragraphs  (f)  and  (g). 
The  additions  and  revisions  are  as 

follows: 

§  1 .424-1     Definitions  and  special  rules 
applicable  to  statutory  options. 

(a)  Substitutions  and  assumptions  of 
options — (1)  In  general,  (i)  This 
paragraph  (a)  provides  rules  under 
which  an  eligible  corporation  (as 
defined  in  paragraph  (a)(2)  of  this 
section)  may,  by  reason  of  a  corporate 
transaction  (as  defined  in  paragraph 
(a)(3)  of  this  section),  substitute  a  new 
statutory  option  (new  option)  for  an 
outstanding  statutory  option  (old 
option)  or  assume  an  old  option  without 
such  substitution  or  assumption  being 
considered  a  modification  of  the  old 
option.  For  the  definition  of 
modification,  see  paragraph  (e)  of  this 
section. 

(ii)  For  purposes  of  §§  1.421-1 
through  1.424-1,  the  phrase 
"substituting  or  assimiing  a  stock  option 
in  a  transaction  to  which  section  424 
applies,"  "substituting  or  assuming  a 
stock  option  in  a  transaction  to  which 
§  1.424-l(a)  applies,"  and  similar 
phrases  means  a  substitution  of  a  new 
option  for  an  old  option  or  an 
assumption  of  an  old  option  that  meets 
the  requirements  of  this  paragraph  (a). 
For  a  substitution  or  assumption  to 
qualiiy  under  this  paragraph  (a),  the 
substitution  or  assumption  must  meet 
all  of  the  requirements  described  in 
paragraphs  (a)(4)  and  (a)(5)  of  this 
section. 

(2)  Eligible  corporation.  For  purposes 
of  this  paragraph  (a),  the  term  eligible 
corporation  means  a  corporation  that  is 
the  employer  of  the  optionee  or  a  related 
corporation  of  such  corporation.  For 


purposes  of  this  paragraph  (a),  the 
determination  of  whether  a  corporation 
is  the  employer  of  the  optionee  or  a 
related  corporation  of  such  corporation 
is  based  upon  all  of  the  relevant  facts 
and  circumstances  existing  immediately 
after  the  corporate  transaction. 

(3)  Corporate  transaction.  For 
purposes  of  this  paragraph  (a),  the  term 
corporate  transaction  includes — 

(i)  A  corporate  merger,  consolidation, 
acquisition  of  property  or  stock, 
separation,  reorganization,  or 
liquidation; 

(ii)  A  distribution  (excluding  ordinary 
dividends)  or  change  in  the  terms  or 
number  of  outstanding  shares  of  ^ch 
corporation  (e.g.,  a  stock  split  or  stock 
dividend); 

(iii)  A  change  in  the  name  of  the 
corporation  whose  stock  is  purchasable 
under  the  old  option;  and 

(iv)  Such  other  corporate  events 
prescribed  by  the  Commissioner  in 
published  guidance. 

(4)  By  reason  of  (i)  For  a  change  in 
an  option  or  issuance  of  a  new  option 
to  qualify  as  a  substitution  or 
assumption  under  this  paragraph  (a),  the 
change  must  be  made  by  an  eligible 
corporation  (as  defined  in  paragraph 
(a)(2)  of  this  section)  and  occur  by 
reason  of  a  corporate  transaction  (as 
defined  in  paragraph  (a)(3)  of  this 
section). 

(ii)  Generally,  a  change  in  an  option 
or  issuance  of  a  new  option  is 
considered  to  be  by  reason  of  a 
corporate  transaction,  imless  the 
relevant  facts  and  circumstances 
demonstrate  that  such  change  or 
issuance  is  made  for  reasons  unrelated' 
to  such  corporate  transaction.  For 
example,  a  change  in  an  option  or 
issuance  of  a  new  option  will  be 


considered  to  be  made  for  reasons 
uiu-elated  to  a  corporate  transaction  if 
there  is  an  unreasonable  delay  between 
the  corporate  transaction  and  such 
change  in  the  option  or  issuance  of  a 
new  option,  or  if  the  corporate 
transaction  serves  no  substantial 
cerporate  business  purpose  independent 
of  the  change  in  options.  Similarly,  a 
change  in  the  number  or  price  of  shares 
purchasable  under  an  option  merely  to 
reflect  market  fluctuations  in  the  price 
of  the  stock  pmx:hasable  under  an 
option  is  not  by  reason  of  a  corporate 
transaction. 

(iii)  A  change  in  an  option  or  issuance 
of  a  new  option  is  by  reason  of  a 
distribution  or  change  in  the  terms  or 
number  of  the  outstanding  shares  of  a 
corporation  (as  described  in  paragraph 
(a)(3)(ii)  of  this  section)  only  if  the 
option  as  changed  or  the  new  option 
issued  is  an  option  on  the  same  stock  as 
under  the  old  option  (or  if  such  class  of 
stock  is  eliminated  in  the  change  in 
capital  structure,  on  other  stock  of  the 
same  corporation). 

(iv)  A  change  in  an  option  or  issuance 
of  a  new  option  is  by  reason  of  a  change 
in  the  nanie  of  a  corporation  (as  defined 
in  paragraph  (a){3)(iii)  of  this  section) 
only  if  the  option  as  changed  or  the  new 
option  issued  is  an  option  on  stock  of 
the  successor  corporation. 

(5)  Other  requirements.  For  a  change 
in  an  option  or  issuance  of  a  new  option 
to  qualify  as  a  substitution  or 
assumption  imder  this  paragraph  (a),  all 
of  the  requirements  described  in  this 
paragraph  {a)(5)  must  be  met. 

(i)  In  the  case  of  an  issuance  of  a  new 
option  (or  a  portion  thereof)  in  exchange 
for  an  old  option  (or  portion  thereof), 
the  optionee's  rights  under  the  old 
option  (or  portion  thereof)  must  be 
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canceled,  and  the  optionee  must  lose  all 
rights  under  the  old  option  (or  portion 
thereof)-  There  cannot  be  a  substitution 
of  a  new  option  for  an  old  option  within 
the  meaning  of  this  paragraph  (a)  if  the 
optionee  may  exercise  both  the  old 
option  and  the  new  option.  It  is  not 
necessary  to  have  a  complete 
substitution  of  a  new  option  for  the  old 
option.  However,  any  portion  of  such 
option  which  is  not  substituted  or 
assumed  in  a  transaction  to  which  this 
paragraph  (a)  applies  is  an  outstanding 
option  to  purchase  stock  or,  to  the 
extent  paragraph  (e)  of  this  section 
applies,  a  modified  option. 

(ii)  The  excess  of  the  aggregate  fair 
market  value  of  the  shares  subject  to  the 
new  or  assumed  option  immediately 
after  the  change  in  the  option  or 
issuance  of  a  new  option  over  the 
aggregate  option  price  of  such  shares 
must  not  exceed  the  excess  of  the 
aggregate  fair  market  value  of  all  shares 
subject  to  the  old  option  (or  portion 
thereof)  inmiediately  before  the  change 
in  the  option  or  issuance  of  a  new 
option  over  the  aggregate  option  price  of 
such  shares. 

(iii)  On  a  share  by  share  comparison, 
the  ratio  of  the  option  price  to  the  fair 
market  value  of  the  shares  subject  to  the 
option  immediately  after  the  change  in 
the  option  or  issuance  of  a  new  option 
must  not  be  more  favorable  to  the 
optionee  than  the  ratio  of  the  option 
price  to  the  fair  market  value  of  the 
stock  subject  to  the  old  option  (or 
portion  thereof)  immediately  before  the 
change  in  the  option  or  issuance  of  a 
new  option.  The  number  of  shares 
subject  to  the  new  or  assumed  option 
may  be  adjusted  to  compensate  for  any 
change  in  the  aggregate  spread  between 
the  aggregate  option  price  and  the 
aggregate  fair  market  value  of  the  shares 
subject  to  the  option  immediately  after 
the  change  in  the  option  or  issuance  of 
the  new  option  as  compared  to  the 
aggregate  spread  between  the  option 
price  and  the  aggregate  fair  market  value 
of  the  shares  subject  to  the  option 
immediately  before  the  change  in  the 
option  or  issuance  of  the  new  option. 

(iv)  The  new  or  assumed  option  must 
contain  all  terms  of  the  old  option, 
except  to  the  extent  such  terms  are 
rendered  inoperative  by  reason  of  the 
corporate  transaction. 

(v)  The  new  option  or  assumed  option 
must  not  give  the  optionee  additional 
benefits  that  the  optionee  did  not  have 
under  the  old  option. 

(vi)  The  new  or  assumed  option  must 
otherwise  comply  with  the  requirements 
of  §  1.422-2  or  §  1.423-2.  Thus,  for 
example,  the  old  option  must  be 
assumed  or  the  new  option  must  be 
issued  under  a  plan  approved  by  the 


stockholders  of  the  corporation 
changing  the  option  or  issuing  the  new 
option  as  described  in  §  1.422-2(b)(2)  or 
§  1.423-2(c).  as  applicable. 

(6)  Obligation  to  substitute  or  assume 
not  necessary.  For  a  change  in  the 
option  or  issuance  of  a  new  option  to 
meet  the  requirements  of  this  paragraph 
(a),  it  is  not  necessary  to  show  that  the 
corporation  changing  an  option  or 
issuing  a  new  option  is  under  any 
obligation  to  do  so.  In  fact,  this 
paragraph  (a)  may  apply  even  when  the 
option  that  is  being  replaced  or  assumed 
expressly  provides  that  it  will  terminate 
upon  the  occurrence  of  certain  corporate 
transactions.  However,  this  paragraph 
(a)  cannot  be  applied  to  revive  a 
statutory  option  which,  for  reasons  not 
related  to  the  corporate  transaction, 
expires  before  it  can  properly  be 
replaced  or  assumed  under  this 
paragraph  (a). 

(7)  Issuance  of  stock  without  meeting 
the  requirements  of  this  paragraph  (a). 
A  change  in  the  terms  of  an  option 
resulting  in  a  modification  of  such 
option  occurs  if  an  optionee's  new 
employer  (or  a  related  corporation  of  the 
new  employer)  issues  its  stock  (or  stock 
of  a  related  corporation)  upon  exercise 
of  such  option  without  satisfying  all  of 
the  requirements  described  in 
paragraphs  (a)(4)  and  (5)  of  this  section. 

(8)  Date  of  grant.  For  purposes  of 
applying  the  rides  of  this  paragraph  (a), 
a  substitution  or  assiunption  is 
considered  to  occur  on  the  date  that  the 
optionee  would,  but  for  this  paragraph 
(a),  be  considered  to  have  been  granted 
the  option  that  the  eligible  corporation 
is  substituting  or  assiuning.  A 
substitution  or  an  assumption  that 
occiu^  by  reason  of  a  corporate 
transaction  may  occur  before  or  after  the 
corporate  transaction. 
***** 

(10)  Examples.  The  principles  of  this 
paragraph  (a)  are  illustrated  by  the 
following  examples: 

Example  1.  Eligible  corporation.  X 
Corporation  acquires  a  new  subsidiary,  Y 
Corporation,  and  transfers  some  of  its 
employees  to  Y.  Y  Corporation  wishes  to 
grant  to  its  new  employees  and  to  the 
employees  of  X  Corporation  new  options  for 

Y  shares  in  exchange  for  old  options  for  X 
shares  that  were  previously  granted  by  X 
Corporation.  Because  Y  Corporation  is  an 
employer  with  respect  to  its  own  employees 
and  a  related  corporation  of  X  Corporation. 

Y  Corporation  is  an  eligible  corporation 
under  paragraph  (a)(2)  of  this  section  with 
respect  to  both  the  employees  of  X  and  Y 
Corporations. 

Example  2.  Corporate  transaction,  (i)  On 
January  1.  2004.  Z  Corporation  grants  E.  an 
employee  of  Z,  an  option  to  acquire  100 
shares  of  Z  stock.  At  the  time  of  grant,  the 
fair  market  value  of  Z  stock  is  S200  per  share. 


E's  option  price  is  $200  per  share.  On  July 
1,  2003,  when  the  fair  market  value  of  Z  stock 
is  $400.  Z  declares  a  stock  dividend  that 
causes  the  fair  market  value  of  Z  stock  to 
decrease  to  $200  per  share.  On  the  same  day, 
Z  grants  to  E  a  new  option  to  acquire  200 
shares  of  Z  stock  in  exchange  for  E's  old 
option.  The  new  option  has  an  exercise  price 
of  $100  per  share. 

(ii)  A  stock  dividend  is  a  corporate 
transaction  under  paragraph  (a)(3)(ii)  of  this 
section.  Generally,  the  issuance  of  a  new 
option  is  considered  to  be  by  reason  of  a 
corporate  transaction.  None  of  the  facts  in 
this  Example  2  indicate  that  the  new  option 
is  not  issued  by  reason  of  the  stock  dividend. 
In  addition,  the  new  option  is  issued  on  the 
same  stock  as  the  old  option.  Thus,  the 
substitution  occurs  by  reason  of  the  corporate 
transaction.  Assuming  the  other  requirements 
of  this  section  are  met,  the  issuance  of  the 
new  option  is  a  substitution  that  meets  the 
requirements  of  this  paragraph  (a)  and  is  not 
a  modification  of  the  option. 

(iii)  Assume  the  same  facts  as  in  paragraph 
(i)  of  this  Example  2.  Assume  further  that  on 
December  1,  2005,  Z  declares  an  ordinary 
cash  dividend.  On  the  same  day,  Z  grants  E 
a  new  option  to  acquire  Z  stock  in 
substitution  for  E's  old  option.  Under 
paragraph  (a)(3)(ii)  of  this  section,  an 
ordinary  cash  dividend  is  not  a  corporate 
transaction.  Thus,  the  exchange  of  the  new 
option  for  the  old  option  does  not  meet  the 
requirements  of  this  paragraph  (a)  and  is  a 
modification  of  the  option. 

Example  3.  Corporate  transaction.  On 
March  15,  2004,  A  Corporation  grants  E,  an 
employee  of  A,  an  option  to  acquire  100 
shares  of  A  stock  at  $50  per  share,  the  fair 
market  value  of  A  stock  on  the  date  of  grant. 
On  May  2.  2005,  A  Corporation  transfers 
several  employees,  including  E,  to  B 
Corporation,  a  related  corporation.  B 
Corporation  arranges  to  purchase  some  assets 
*#om  A  on  the  same  day  as  E's  transfer  to  B. 
Such  purchase  is  without  a  substantial 
business  purpose  independent  of  making  the 
exchange  of  E's  old  options  for  the  new 
options  appear  to  be  by  reason  of  a  corporate 
transaction.  The  following  day,  B 
Corporation  grants  to  E,  one  of  its  new 
employees,  an  option  to  acquire  shares  of  B 
stock  in  exchange  for  the  old  option  held  by 
E  to  acquire  A  stock.  IJnder  paragraph 
(a)(3)(i)  of  this  section,  the  purchase  of  assets 
is  a  corporate  transaction.  Generally,  the 
substitution  of  an  option  is  considered  to 
occur  by  reason  of  a  corporate  transaction. 
However,  in  this  case,  the  relevant  facts  and 
circumstances  demonstrate  that  the  issuance 
of  the  new  option  in  exchange  for  the  old 
option  occurred  by  reason  of  the  change  in 
E's  employer  rather  than  a  corporate 
transaction  and  that  the  sale  of  assets  is 
without  a  substantial  corporate  business 
purpose  independent  of  the  change  in  the 
options.  Thus,  the  exchange  of  the  new 
option  for  the  old  option  is  not  by  reason  of 
a  corporate  transaction  that  meets  the 
requirements  of  this  paragraph  (a)  and  is  a 
modification  of  the  old  option. 

Example  4.  Additional  benefit.  On  June  1, 
2004,  P  Corporation  acquires  100  percent  of 
the  shares  of  S  Corporation  and  issues  a  new 
option  to  purchase  P  shares  in  exchange  for 
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an  old  option  to  purchase  S  shares  that  is 
held  by  E,  an  employee  of  S.  On  the  date  of 
the  exchange,  E's  old  option  is  exercisable  for 
3  more  years,  and,  after  the  exchange,  E's 
new  option  is  exercisable  for  5  years.  Because 
the  new  option  is  exercisable  for  an 
additional  period  of  time  beyond  the  time 
allowed  under  the  old  option,  the  effect  of 
the  exchange  of  the  new  option  for  the  old 
option  is  to  give  E  an  additional  benefit  that 
E  did  not  enjoy  under  the  old  option.  Thus, 
the  requirements  of  paragraph  (a)(5)  of  this 
section  are  not  met,  and  this  paragraph  (a) 
does  not  apply  to  the  exchange  of  the  new 
option  for  the  old  option.  Therefore,  the 
exchange  is  a  modiHcation  of  the  old  options. 

Example  5.  Spread  and  ratio  tests.  E  is  an 
employee  of  S  Corporation.  E  holds  an  old 
option  that  was  granted  to  E  by  S  to  purchase 
60  shares  of  S  at  $12  per  share.  On  June  1, 
2005,  S  Corporation  is  merged  into  P 
Corporation,  and  on  such  date  P  issues  a  new 
option  to  purchase  P  shares  in  exchange  for 
E's  old  option  to  purchase  S  shares. 
Immediately  before  the  exchange,  the  fair 
market  value  of  an  S  share  is  $32; 
immediately  after  the  exchange,  the  fair 
market  value  of  a  P  share  is  $24.  The  new 
option  entitles  E  to  buy  P  shares  at  $9  per 
share.  Because,  on  a  share-by-share 
comparison,  the  ratio  of  the  new  option  price 
($9  per  share)  to  the  fair  market  value  of  a 
P  share  immediately  after  the  exchange  ($24 
per  share)  is  not  more  favorabfe  to  E  than  the 
ratio  of  the  old  option  price  ($12  per  share) 
to  the  fair  market  value  of  an  S  share 
immediately  before  the  exchange  ($32  per 
share)  (9/24  =  12/32),  the  requirements  of 
paragraph  (a)(5)(iii)  of  this  section  are  met. 
The  number  of  shares  subject  to  E's  option 
to  purchase  P  stock  is  set  at  80.  Because  the 
excess  of  the  aggregate  fair  market  value  over 
the  aggregate  option  price  of  the  shares 
subject  to  E's  new  option  to  purchase  P  stock, 
$1 .200  (80  X  $24  minus  80  x  $9).  is  not 
greater  than  the  excess  of  the  aggregate  fair 
market  value  over  the  aggregate  option  price 
of  the  shares  subject  to  E's  old  option  to 
purchase  S  stock,  $1,200  (60  x  $32  minus  60 
x,$12),  the  requirements  of  paragraph 
(a)(5)(ii)  of  this  section  are  met. 

Example  6.  Ratio  test  and  partial 
substitution.  Assume  the  same  facts  as  in 
Example  5,  except  that  the  fair  market  value 
of  an  S  share  immediately  before  the 
exchange  of  the  new  option  for  the  old  option 
is  $8,  that  the  option  price  is  $10  per  share, 
and  that  the  fair  market  value  of  a  P  share 
immediately  after  the  exchange  is  $12.  P  sets 
the  new  option  price  at  $15  per  share. 
Because,  on  a  share-by-share  comparison,  the 
ratio  of  the  new  option  price  ($15  per  share) 
to  the  fair  market  value  of  a  P  share 
immediately  after  the  exchange  ($12)  is  not 
more  favorable  to  E  than  the  ratio  of  the  old 
option  price  ($10  per  share)  to  the  fair  market 
value  of  an  S  share  immediately  before  the 
substitution  ($8  per  share)  (15/12  =  10/8),  the 
requirements  of  paragraph  (a)(5)(iii)  of  this 
section  are  met.  Assume  further  that  the 
number  of  shares  subject  to  E's  P  option  is 
set  at  20,  as  compared  to  60  shares  under  E's 
old  option  to  buy  S  stock.  Immediately  after 
the  exchange,  2  shares  of  P  are  worth  $24, 
which  is  what  3  shares  of  S  were  worth 
immediately  before  the  exchange  (2  x  $12  = 


3  X  $8).  Thus,  to  achieve  a  complete 
substitution  of  a  new  option  for  E's  old 
option,  E  would  need  to  receive  a  new  option 
to  purchase  40  shares  of  P  (i.e.,  2  shares  of 
P  for  each  3  shares  of  S  that  E  could  have 
purchased  under  the  old  option  (2/3  =  40/ 
60)).  Because  E's  new  option  is  for  only  20 
shares  of  P,  P  has  replaced  only  V2  of  E's  old 
option,  and  the  other  V2  is  still  outstanding. 

Example  7.  Partial  substitution.  X 
Corporation  fosms  a  new  corporation,  Y' 
Corporation,  by  a  transfer  of  certain  assets 
and,  in  a  spin-off,  distributes  the  shares  of  Y 
Corporation  to  the  stockholders  of  X 
Corporation.  E,  an  employee  of  X 
Corporation,  is  thereafter  an  employee  of  Y. 
Y  wishes  to  substitute  a  new  option  to 
purchase  some  of  its  stock  for  E's  old  option 
to  purchase  100  shares  of  X.  E's  old  option 
to  purchase  shares  of  X,  at  $50  a  share,  was 
granted  when  the  fair  market  value  of  an  X 
share  was  $50,  and  an  X  share  was  worth 
$100  just  before  the  distribution  of  the  Y 
shares  to  X's  stockholders.  Immediately  after 
the  spin-off,  which  is  also  the  time  of  the 
substitution,  each  share  of  X  and  each  share 
of  Y  is  worth  $50.  Based  on  these  facts,  a  new 
option  to  purchase  200  shares  of  Y  at  an 
option  price  of  $25  per  share  could  be 
granted  to  E  in  complete  substitution  of  E's 
old  option.  It  would  also  be  permissible  to 
grant  E  a  new  option  to  purchase  100  shares 
of  Y,  at  an  option  price  of  $25  per  share,  in 
substitution  for  E's  right  to  purchase  50  of  the 
shares  under  the  old  option. 

Example  8.  Stockholder  approval 
requirements,  (i)  X  Corporation,  a  publicly 
traded  corporation,  adopts  an  incentive  stock 
option  plan  that  meets  the  requirements  of 
§  1.422-2.  Under  the  plan,  options  to  acquire 
X  stock  are  granted  to  X  employees.  X 
Corporation  is  acquired  by  Y  Corporation  and 
becomes  a  subsidiary  corporation  of  Y 
Corporation.  Y  Corporation  maintains  an 
incentive  stock  option  plan  that  meets  the 
requirements  of  §  1.422-2.  Under  the  plan, 
options  for  Y  stock  may  be  granted  to 
employees  of  Y  or  its  related  corporations. 
After  the  acquisition,  X  employees  remain 
employees  of  X.  In  connection  with  the 
acquisition,  Y  tlorporation  substitutes  new 
options  for  Y  stock  for  old  options  for  X  stock 
that  were  previously  granted  to  the 
employees  of  X.  As  a  result  of  this 
substitution,  on  exercise  of  the  new  options. 
X  employees  receive  Y  Corporation  stock. 

(ii)  Because  Y  Corporation  has  a  plan  that 
meets  the  requirements  of  §  1.422-2  in 
existence  on  the  date  it  acquires  X,  the  new 
options  for  Y  stock  are  granted  under  a  plan 
approved  by  the  stockholders  of  Y.  The 
stockholders  of  Y  do  not  need  to  approve  the 
X  plan.  If  the  other  requirements  of 
paragraphs  (a)(4)  and  (5)  of  this  section  are 
met,  the  issuance  of  new  options  for  Y  stock 
in  exchange  for  the  old  options  for  X  stock 
meets  the  requirements  of  this  paragraph  (a) 
and  is  not  a  modification  of  the  old  options, 
(iii)  Assume  the  same  facts  as  in  paragraph 
(i)  of  this  Example  8,  except  that  Y 
Corporation  does  not  maintain  an  incentive 
stock  option  plan  on  the  date  of  the 
acquisition  of  X.  The  Y  options  will  only  be 
incentive  stock  options  if  they  are  granted 
under  a  plan  that  meets  the  requirements  of 
§  1.422-2(b).  Therefore,  Y  must  adopt  a  plan 


that  provides  for  the  grant  of  incentive  stock 
options,  and  the  plan  must  be  approved  by^ 
the  stockholders  of  Y  in  accordance  with 
§  1.422-2(b).  If  the  stockholders  of  Y  approve 
the  incentive  stock  option  plan  within  12 
months  before  or  after  the  date  of  the 
adoption  of  a  plan  by  Y  and  the  other 
requirements  of  §  1.422-2  and  the 
requirements  of  this  paragraph  (a)  are  met. 
the  issuance  of  the  new  options  for  Y  stock 
in  exchange  for  the  old  options  for  X  stock 
meets  the  requirements  of  this  paragraph  (a) 
and  is  not  treated  as  a  modiHcation  of.the  old 
options  for  X  stock.  The  result  is  the  same 
if  Y  Corporation  assumes  the  old  options 
instead  of  issuing  new  options. 

(iv)  Assume  the  same  facts  as  in  paragraph 
(i)  of  this  Example  8,  except  that  there  is  no 
exchange  of  options.  Instead,  as  part  of  the 
acquisition.  X  amends  its  plan  to  allow  future 
grants  under  the  plan  to  be  grants  to  acquire 
Y  stock.  Because  the  amendment  of  the  plan 
to  allow  options  on  a  different  stock  is 
considered  the  adoption  of  the  new  plan,  thp 
stockholders  of  X  must  approve  the  plan 
within  12  months  before  or  after  the  date  of 
the  amendment  of  the  plan.  If  the 
stockholders  of  X  timely  approve  the  plan, 
the  future  grants  to  acquire  Y  stock  will  be 
incentive  stock  options  (assuming  the  other 
requirements  of  §  1.422-2  h^ve  been  met). 

Example  9.  Modification.  \  Corporation 
merges  into  Y  Corporation.  Y  Corporation 
retains  employees  of  X  who  hold  old  options 
to  acquire  X  Corporation  stock.  When  the 
former  employees  of  X  exercise  the  old 
opOons,  Y  Corporation  issues  Y  stock  to  the 
former  employees  of  X.  Under  paragraph' 
(a)(7)  of  this  section,  because  Y  issues  its 
stock  on  exercise  of  the  old  options  for  X  ' 
stock,  there  is  a  change  in  the  terms  of  the 
old  options  for  X  stock.  Thus,  the  issuance 
of  Y  stock  on  exercise  of  the  old  options  is 
a  modification  of  the  old  options. 

***** 

.    (c)*   **(!)**   * 

(iv)  A  transfer  between  spouses  or 
incident  to  divorce  (described  in  section 
1041(a)).  The  special  tax  treatment  of 
§  1.421-2(a)  with  respect  to  the 
transferred  stock  applies  to  the 
transferee.  However,  see  §  1.42 1-1  (b)(2) 
for  the  treatment  of  the  transfer  of  a 
statutor)'  option  incident  to  divorce. 
***** 

{3}  If  an  optionee  exercises  an 
incentive  stock  option  with  statutory 
option  stock  and  the  applicable  holding 
period  requirements  (under  §  1.422-l(a) 
or  1.423-l(a))  with  respect  to  such 
statutory  option  stock  are  not  met  before 
such  transfer,  then  sections  354,  355, 
356,  or  1036  (or  so  much  of  1031  as 
relates  to  1036)  do  not  apply  to 
determine  whether  there  is  a  disposition 
of  those  shares.  Therefore,  there  is  a 
disposition  of  the  statutory  option  stock, 
and  the  special  tax  treatment  of  §  1.421- 

2(a)  does  not  apply  to  such  stock. 

M)  *   *   * 

Example  7.  On  January  1,  2004,  X 
Corporation  grants  to  E,  an  employee  of  X 
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Corporation,  an  incentive  stock  option  to 
purchase  100  shares  of  X  Corporation  stock 
at  $100  per  share  (the  fair  market  value  of  an 
X  Corporation  share  on  that  date).  On  January 
1.  2005.  when  the  fair  market  value  of  a  share 
of  X  Corporation  stock  is  $200,  E  exercises 
half  of  the  option,  pays  X  Corporation  $5,000 
in  cash,  and  is  transferred  50  shares  of  X 
Corporation  stock  with  an  aggregate  fair 
market  value  of  $10,000.  E  makes  no 
disposition  of  the  shares  before  January  2, 
2006.  Under  §  1.421-2(a),  no  income  is 
recognised  by  E  on  the  transfer  of  shares 
pursuant  to  the  exercise  of  the  incentive 
stock  option,  and  X  Corporation  is  not 
entitled  to  any  deduction  at  any  time  with 
respect  to  its  transfer  of  the  shares  to  E.  E's 
basis  in  the  shares  is  $5,000. 

Example  8.  Assume  the  same  facts  as  in 
Example  7,  except  that  on  December  1.  2005, 
one  year  and  1 1  months  after  the  grant  of  the 
option  and  1 1  months  after  the  transfer  of  the 
50  shares  to  E,  E  uses  25  of  those  shares,  with 
a  fair  market  value  of  $5,000,  to  pay  for  the 
remaining  50  shares  purchasable  under  the 
option.  On  that  day,  X  Corporation  transfers 
50  of  its  shares,  with  an  aggregate  fair  market 
value  of  $10,000,  to  E.  Because  E  disposed  of 
the  25  shares  before  the  expiration  of  the 
applicable  holding  periods,  §  1.421-2(a)  does 
not  apply  to  the  January  1,  2005,  transfer  of 
the  25  shares  used  by  E  to  exercise  the 
remainder  of  the  option.  As  a  result  of  the 
disqualifying  disposition  of  the  25  shares,  E 
recognizes  compensation  income  under  the 
rules  of  §1.421-2(b). 

Example  9.  On  January  1,  2005,  X 
Corporation  grants  an  incentive  stock  option 
to  E,  an  employee  of  X  Cdrporation.  The 
exercise  price  of  the  option  is  $10  per  share. 
On  June  1,  2005,  when  the  fair  market  value 
of  an  X  Corporation  share  is  $20.  E  exercises 
the  option  and  purchases  5  shares  with  an 
aggregate  fair  market  value  of  $100.  On 
January  1 ,  2006,  when  the  fair  market  value 
of  an  X  Corporation  share  13  $50,  X 
Corporation  is  acquired  by  Y  Corporation  in 
a  section  368(a)(1)(A)  reorganization.  As  part 
of  the  acquisition,  all  X  Corporation  shares 
are  converted  into  Y  Corporation  shares. 
After  the  conversion,  if  an  optionee  holds  a 
fractional  share  of  X  Corporation  stock,  Y 
Corporation  will  purchase  the  fractional 
share  for  cash  equal  to  its  fair  market  value. 
After  applying  the  conversion  formula  to  the 
shares  held  by  E.  E  has  10  Y  Corporation 
shares  and  one-half  of  a  share  of  X 
Corporation  stock.  Y  Corporation  purchases 
E's  one-half  share  for  $25,  the  fair  market 
value  of  one-half  of  an  X  Corporation  share 
on  the  conversion  date.  Because  E  sells  the 
one-half  share  prior  to  expiration  of  the 
holding  periods  described  in  §  1.422-l(a),  the 
sale  is  a  disqualifying  disposition  of  the  one- 
half  share.  Thus,  in  2006,  E  must  recognize 
compensation  income  of  $5  (one-half  of  the 
fair  market  value  of  an  X  Corporation  share 
on  the  date  of  exercise  of  the  option,  or  $10, 
less  one-half  of  the  exercise  price  per  share, 
or  $5).  For  purposes  of  computing  any 
additional  gain,  E's  basis  in  the  one-half 
share  increases  to  $10  (reflecting  the  $5 
included  in  income  as  compensation).  E 
recognizes  an  additional  gain  of  $15  ($25,  the 
fair  market  value  of  the  one-half  share,  less 
$10,  the  basis  in  such  share).  The  extent  to 


which  the  additional  $15  of  gain  is  treated  as 
a  redemption  of  X  Corporation  stock  is 
determined  under  section  302. 

(d)  Attribution  of  stock  ownership.  To 
determine  the  amount  of  stock  owned 
by  an  individual  for  purposes  of 
applying  the  percentage  limitations 
relating  to  certain  stockholders 
described  in  §§  1.422-2(f)  and  1.423- 
2(d),  shares  of  the  employer  corporation 
or  of  a  related  corporation  that  are 
owned  (directly  or  indirectly)  by  or  for 
the  individual's  brothers  and  sisters 
(whether  by  the  whole  or  half  blood), 
spouse,  ancestors,  and  lineal 
descendants,  are  considered  to  be 
owned  by  the  individual.  Also,  for  such 
purposes,  if  a  domestic  or  foreign 
corporation,  partnership,  estate,  or  trust 
owns  (directly  or  indirectly)  shares  of 
the  employer  corporation  or  of  a  related 
corporation,  the  shares  are  considered  to 
be  owned  proportionately  by  or  for  the 
stockholders,  partners,  or  beneficiaries 
of  the  corporation,  partnership,  estate, 
or  trust.  The  extent  to  which  stock  held 
by  the  optionee  as  a  trustee  of  a  voting 
trust  is  considered  owned  by  the 
optionee  is  determined  under  all  of  the 
facts  and  circiunstances. 

(e)  Modification,  extension,  or 
renewal  of  option.  (1)  This  paragraph  (e) 
provides  rules  for  determining  whether 
a  share  of  stock  transferred  to  an 
individual  upon  the  individual's 
exercise  of  an  option  after  the  terms  of 
the  option  have  been  changed  is 
transferred  pursuant  to  the  exercise  of  a 
statutory  option. 

(2)  Any  modification,  extension,  or 
renewal  of  the  terms  of  an  option  to 
purchase  shares  is  considered  the 
granting  of  a  new  option.  The  new 
option  may  or  may  not  be  a  statutory 
option.  To  determine  the  date  of  grant 
of  the  new  option  for  purposes  of 
section  422  or  423,  see  §  1. 421-1  (c). 
***** 

(4)(i)  For  purposes  of  §§  1.421-1 
through  1.424-1  the  term  modification 
means  any  change  in  the  terms  of  the 
option  (or  change  in  the  terms  of  the 
plan  pursuant  to  which  the  option  was 
granted  or  in  the  terms  of  any  other 
agreement  governing  the  arrangement) 
that  gives  the  optionee  additional 
benefits  under  the  option  regardless  of 
whether  the  optionee  in  fact  benefits 
from  the  change  in  terms.  In  contrast, 
for  example,  a  change  in  the  terms  of  the 
option  shortening  the  period  during 
which  the  option  is  exercisable  is  not  a 
modification.  However,  a  change 
providing  an  extension  of  the  period 
during  which  an  option  may  be 
exercised  (such  as  after  termination  of 
employment)  or  a  change  providing  an 
alternative  to  the  exercise  of  the  option 
(such  as  a  stock  appreciation  right)  is  a 


modification  regardless  of  whether  the 
optionee  in  fact  benefits  firom  such 
extension  or  alternative  right.  Similarly, 
a  change  providing  an  additional  benefit 
upon  exercise  of  the  option  (such  as  the 
payment  of  a  cash  bonus)  or  a  change 
providing  more  favorable  terras  for 
payment  for  the  stock  purchased  under 
the  option  (such  as  the  right  to  tender 
previously  acquired  stock)  is  a 
modification.  "^ 

(ii)  If  an  option  is  not  immediately 
exercisable  in  full,  a  change  in  the  terms 
of  the  option  to  accelerate  the  time  at 
which  the  option  (or  any  portion 
thereof)  may  be  exercised  is  not  a 
modification  for  purposes  of  this 
section.  Additionally,  no  modification 
occurs  if  a  provision  accelerating  the 
time  when  an  option  may  first  be 
exercised  is  removed  prior  to  the  year  in 
which  it  would  otherwise  be  triggered. 
For  example,  if  an  acceleration 
provision  is  timely  removed  to  avoid 
exceeding  the  $100,000  limitation 
described  in  §  1.422—4.  a  modification  of 
the  option  does  not  occur. 

(iii)  A  change  to  an  option  which 
provides,  either  by  its  terms  or  in 
substance,  that  the  optionee  may  receive 
an  additional  benefit  under  the  option  at 
the  futiire  discretion  of  the  grantor,  is  a 
modification  at  the  time  that  the  option 
is  changed  to  provide  such  discretion. 
In  addition,  the  exercise  of  discretion  to 
provide  an  additional  benefit  is  a 
modification  of  the  option.  However,  it 
is  not  a  modification  for  the  grantor  to 
exercise  discretion  reserved  under  an 
option  with  respect  to  the  payment  of  a 
cash  bonus  at  the  time  of  exercise,  the 
availability  of  a  loan  at  exercise,  or  the 
right  to  tender  previously  acquired  stock 
for  the  stock  purchasable  under  the 
option.  An  option  is  not  modified 
merely  because  an  optionee  is  offered  a 
change  in  the  terms  of  an  option  if  the 
change  to  the  option  is  not  made. 

(iv)  A  change  in  the  terms  of  the  stock 
purchasable  under  the  option  that 
affects  the  value  of  the  stock  is  a 
modification  of  such  option,  except  to 
the  extent  that  a  new  option  is 
substituted  for  such  option  by  reason  of 
the  change  in  the  terms  of  the  stock  in 
accordance  with  paragraph  (a)  of  thi^ 
section. 

(v)  If  an  option  is  amended  solely  to 
increase  the  niunber  of  shares  subject  to 
the  option,  the  increase  is  not 
considered  a  modification  of  the  option 
but  is  treated  as  the  grant  of  a  new 
option  for  the  additional  shares. 

(vi)  Any  change  in  the  terms  of  an 
option  made  in  an  attempt  to  qualify  the 
option  as  a  statutory  option  grants 
additional  benefits  to  the  optionee  and 
is,  therefore,  a  modification. 
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(vii)  An  extension  of  an  option  refers 
to  the  granting  by  the  corporation  to  the 
optionee  of  an  additional  period  of  time 
within  which  to  exercise  the  option 
beyond  the  time  originally  prescribed.  A 
renewal  of  an  option  is  the  granting  by 
the  corporation  of  the  same  rights  or 
privileges  contained  in  the  original 
option  on  the  same  terms  and 
conditions.  The  rules  of  this  paragraph 

,  apply  as  well  to  successive 
modifications,  extensions,  and 
renewals. 

'*        *        »        *        • 

(6)  [Reserved.] 

***** 

(f)  Definitions.  The  following 
definitions  apply  for  purposes  of 
§§  1 .421-1  through  1 .424-1 : 

(1)  Parent  corporation.  The  term 
parent  corporation,  or  parent,  means 
any  corporation  (other  than  the 
employer  corporation)  in  an  unbroken 
chain  of  corporations  ending  with  the 
employer  corporation  if,  at  the  time  of 
the  granting  of  the  option,  each  of  the 
corporations  other  than  the  employer 
corporation  owns  stock  possessing  50 
percent  or  more  of  the  total  combined 
voting  power  of  all  classes  of  stock  in 
one  of  the  other  corporations  in  such 
chain. 

(2)  Subsidiary  corporation.  The  term 
subsidiary  corporation,  or  subsidiary, 
means  any  corporation  (other  than  the 
employer  corporation)  in  an  unbroken 
chain  of  corporations  beginning  with 
the  employer  corporation  if,  at  the  time 
of  the  granting  of  the  option,  each  of  the 
corporations  other  than  the  last 
corporation  in  an  unbroken  chain  owns 
stock  possessing  50  percent  or  more  of 
the  total  combined  voting  power  of  all 
classes  of  stock  in  one  of  the  other . 
corporations  in  such  chain. 

(g)  Effective  date.  This  section  applies 
to  any  statutory  option  granted  on  or 
after  the  date  that  is  180  days  after 
publication  of  final  regulations  in  the 
Federal  Register.  Taxpayers  can  rely  on 
these  regulations  for  the  treatment  of 
any  statutory  option  granted  on  or  after 
June  9,  2003. 

§1.6039-1    [Removed] 
Par.  14.  Section  1.6039-1  is  removed. 

§1.6039-2    [Redesignated] 

Far.  15.  Section  1.^039-2  is 
redesignated  as  1.6039-1  and  revised  to 
read  as  follows: 

§  1 .6039-1    Statements  to  persons  with 
respect  to  whom  information  is  furnished. 

(a)  Requirement  of  statement  with 
respect  to  incentive  stock  options  under 
section  6039(a)(1).  Every  corporation 
which  transfers  stock  to  any  person 
pursuant  to  such  person's  exercise  of  an 


incentive  stock  option  described  in 
section  422(b)  must  furnish  to  such 
transferee,  for  each  calendar  year  in 
which  such  a  transfer  occurs,  a  written 
statement  with  respect  to  the  transfer  or 
transfers  made  diuing  such  year.  This 
statement  must  include  the- following 
information — 

(1)  The  name,  address,  and  employer 
identification  number  of  the  corporation 
transferring  the  stock; 

(2)  The  name,  address,  and 
identifying  niunber  of  the  person  to 
whom  the  share  or  sh£u«s  of  stock  were 
transferred; 

(3)  The  name  and  address  of  the 
corporation  the  stock  of  which  is  the 
subject  of  the  option  (if  other  than  the 
corporation  transferring  the  stock); 

(4)  The  date  the  option  was  granted; 

(5)  The  date  the  shares  were 
transferred  to  the  person  exercising  the 
option; 

(6)  The  fair  market  value  of  the  stock 
at  the  time  the  option  was  exercised; 

(7)  The  number  of  shares  of  stock 
transferred  pursuant  to  the  option; 

(8)  The  type  of  option  under  which 
the  transferred  shares  were  acquired; 
and 

(9)  The  total  cost  of  all  the  shares, 
(b)  Requirement  of  statement  with 

respect  to  stock  purchased  under  an 
employee  stock  purchase  plan  under 
section  6039(a)(2).  (1)  Every  corporation 
which  records,  or  has  by  its  agent 
recorded,  a  transfer  of  the  title  to  stock 
acquired  by  the  transferor  pursuant  to 
the  transferor's  exercise  on  or  after 
January  1, 1964.  of  anoption granted 
under  an  employee  stock  purchase  plan 
which  meets  the  requirements  of  section 
423(b),  and  with  respect  to  which  the 
special  rule  of  section  423(c)  applied, 
must  furnish  to  such  transferor,  for  each 
calendar  year  in  which  such  a  recorded 
transfer  of  title  to  such  stock  occiu-s,  a 
written  statement  with  respect  to  the 
transfer  or  transfers  containing  the 
information  required  by  paragraph  (b)(2) 
of  this  section. 

(2)  The  statement  required  by 
paragraph  (b)(1)  of  this  section  must 
contain  the  following  information — 

(i)  The  name  and  address  of  the 
corporation  whose  stock  is  being 
transferred; 

(ii)  The  name,  address  and  identifying 
number  of  the  transferor; 

(iii)  The  date  such  stock  was 
transferred  to  the  transferor; 

(iv)  The  number  of  shares  to  which 
title  is  being  transferred;  and 

(v)  The  type  of  option  under  which  . 
the  transferred  shares  were  acquired. 

(3)  If  the  statement  required  by  this 
paragraph  is  made  by  the  authorized 
transfer  agent  of  the  corporation,  it  is 
deemed  to  have  been  made  bv  the 


corporation.  The  term  transfer  agent,  as 
used  in  this  section  means  any  designee 
authorized  to  keep  the  stock  ownership 
records  of  a  corporation  and  to  record  a 
transfer  of  title  of  the  stock  of  such 
corporation  on  behalf  of  such 
corporation. 

(4)  A  statement  is  required  by  reason 
of  a  transfer  described  in  section 
6039(a)(2)  of  a  share  only  with  respect 
to  the  first  transfer  of  such  share  by  the 
person  who  exercised  the  option.  Thus, 
for  example,  if  the  owner  has  record 
title  to  a  share  or  shares  of  stock 
transferred  to  a  recognized  broker  or 
financial  institution  and  the  stock  is 
subsequently  sold  by  such  broker  or 
institution  (on  behalf  of  the  owner),  the 
corporation  is  only  required  to  furnish 

a  written  statement  to  the  owner  relating 
to  the  transfer  of  record  title  to  the 
broker  or  financial  institution. 
Similarly,  a  written  statement  is 
required  when  a  share  of  stock  is 
transferred  by  the  optionee  to  himself 
and  another  person  (or  persons)  as  joint 
tenants,  tenants  by  the  entirety  or 
tenants  in  common.  However,  when 
stock  is  originally  issued  to  the  optionee 
and  another  person  (or  persons)  as  joint 
tenants,  or  as  tenants  by  the  entirety,  the 
written  statement  required  by  this 
paragraph  shall  be  furnished  (at  such 
time  and  in  such  manner  as  is  provided 
by  this  section)  with  respect  to  the  first 
transfer  of  the  title  to  such  stock  by  the 
optionee. 

(5)  Every  corporation  which  transfers 
any  share  of  stock  pursuant  to  the 
exercise  of  an  option  described  in  this 
paragraph  shall  identify  such  stock  in  a 
manner  sufficient  to  enable  the  accurate 
reporting  of  the  transfer  of  record  title 
to  such  shares.  Such  identification  may 
be  accomplished  by  assigning  to  the 
certificates  of  stock  issued  pursuant  to 
the  exercise  of  such  options  a  special 
serial  number  or  color. 

(c)  Time  for  furnishing  statements — 
(1)  //I  general.  Each  statement  required 
by  this  section  to  be  furnished  to  any 
person  for  a  calendar  year  must  be 
furnished  to  such  person  on  or  before 
Januai^  31  of  the  year  following  the  year 
for  which  the  statement  is  required. 

(2)  Extension  of  time.  For  good  cause 
shown  upon  written  application  of  the 
corporation  required  to  furnish 
statements  under  this  section,  the 
Director,  Martinsburg  Computing 
Center,  may  grant  an  extension  of  time 
not  exceeding  30  days  in  which  to 
furnish  such  statements.  The 
application  must  contain  a  full  recital  of 
the  reasons  for  requesting  an  extension 
to  aid  the  Director  in  determining  the 
period  of  the  extension,  if  any,  which 
will  be  granted  and  must  be  sent  to  the 
Martinsburg  Computing  Center  (Attn: 
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Extension  of  Time  Coordinator).  Such  a 
request  in  the  form  of  a  letter  to  the 
Martinsburg  Computing  Center  signed 
by  the  applicant  (or  its  agent)  will 
suffice  as  an  application.  The 
application  must  be  filed  on  or  before 
the  date  prescribed  in  paragraph  (c)(1) 
of  this  section  for  furnishing  the 
statements  required  by  this  section,  and 
must  contain  the  employer 
identiHcation  number  of  the  corporation 
required  to  furnish  statements  under 
this  section. 

(3)  Last  day  for  furnishing  statement. 
For  provisions  relating  to  the  time  for 
performance  of  an  act  when  the  last  day 
prescribed  for  performance  falls  on 
Saturday,  Sunday,  or  a  legal  holiday,  see 
§  301.7503-1  of  this  chapter 
(Regulations  on  Procedure  and 
Administration). 

(d)  Statements  furnished  by  mail.  For 
purposes  of  this  section,  a  statement  is 
considered  to  be  furnished  to  a  person 
if  it  is  mailed  to  such  person's  last 
known  address. 

(e)  Penalty.  For  provisions  relating  to 
the  penalty  provided  for  failure  to 
furnish  a  statement  under  this  section, 
see  section  6722. 

(f)  Electronic  furnishing  of  statements. 
[Reserved] 

(g)  Effective  date.  This  section  applies 
as  of  the  date  that  is  180  days  after 
publication  of  final  regulations  in  the 
Federal  Register  to  transfers  of  stock 
acquired  pursuant  to  a  statutory  option 
on  or  after  that  date.  Taxpayers  can  rely 
on  these  regulations  with  respect  to  the 
transfer  of  stock  acquired  pursuant  to  a 
statutory  option  on  or  after  June  9,  2003. 


PART  14a— TEMPORARY  INCOME  TAX 
REGULATIONS  RELATING  TO 
INCENTIVE  STOCK  OPTIONS 

PART  14a— (REMOVED] 
Par.  16.  Part  14a  is  removed. 

David  A.  Mader, 

Assistant  Deputy  Commissioner  of  Internal 

Revenue. 

(FR  Doc.  03-13581  Filed  6-6-03;  8:45  am] 

BttUNO  COOe  4S3O-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

tCGD05-02-099] 

RIN  1625-AA11  (Formerly  RIN  2115-AE84) 

Regulated  Navigation  Area  In  Hampton 
Roads,  VA 

agency:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking; 

withdrawal. 

summary:  The  Coast  Guard  is 
withdrawing  a  duplicate  notice  of 
proposed  rulemaking  concerning 
revisions  to  the  regulated  navigation 
area  in  Hampton  Roads,  Virginia.  This 
duplicate  notice  of  proposed  rulemaking 
was  inadvertently  published  after  the 
initial  publication  of  a  substantially 
similar  notice  of  proposed  rulemaking. 
The  initial  notice  of  proposed 
nilemaking  will  remain  imchanged. 
DATES:  The  May  22,  2003,  notice  of 
proposed  rulemaking  "Regulated 
Navigation  Area  in  Hampton  Roads, 
VA"  (68  FR  27948)  is  withdrawn  on 
June  9,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Lewis  Fisher,  Jr.,  Marine 
Safety  Division,  Fifth  Coast  Guard 


District,  (757)  398-6387,  between  9  a.m. 
and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  29,  2003,  we  published  a 
notice  of  proposed  rulemaking  entiUed 
"Regulated  Navigation  Area  in  Hampton 
Roads,  VA"  in  the  Federal  Register  (68 
FR  22648).  The  rulemaking  concerned 
proposed  revisions  to  the  regulated 
navigation  area  in  Hampton  Roads, 
Virginia,  designed  to  impose  vessel 
reporting  requirements  and  speed  limit 
restrictions  in  certain  areas  of  the  port. 
On  May  22,  2003,  we  published  a 
substantially  similar  notice  of  proposed 
rulemaking  entitled  "Regulated 
Navigation  Area  in  Hampton  Roads, 
VA"  in  the  Federal  Reg^er  (68  FR 
27948).  The  Coast  Guard  is  withdrawing 
only  the  May  22,  2003,  notice  of 
rulemaking. 

Withdrawal 

Though  the  April  29,  2003,  notice  of 
proposed  rulemaking  (68  FR  22648)  and 
the  May  22,  2003,  notice  of  proposed 
rulemaking  (68  FR  27948)  are  not 
identical,  the  provisions  are 
substantially  similar.  In  order  to 
alleviate  public  confusion  and  facilitate 
the  development  of  a  final  rule,  the 
Coast  Guard  is  withdrawing  the  May  22, 
2003,  notice  of  proposed  rulemaking 
"Regulated  Navigation  Area  in  Hampton 
Roads,  VA"  (68  FR  27948).  The  April 
29,  2003,  notice  of  proposed  rulemaking 
"Regulated  Navigation  Area  in  Hampton 
Roads,  VA"  (68  FR  22648)  will  remain 
unchanged  by  this  action  and  is 
anticipated  to  be  the  basis  of  a  final  rule. 

Dated:  June  3,  2003. 
Sally  Brice-OHara, 

Rear  Admiral.  U.S.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District. 
[FR  Doc.  03-14433  Filed  6-6-03;  8:45  am] 
BILLING  COOE  4910-1S-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mies  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


JOINT  BOARD  FOR  THE 
ENROLLMENT  OF  ACTUARIES 

Meeting  of  the  Advisory  Committee; 
Meeting 

AGENCY:  Joint  Board  for  the  Enrollment 
of  Actuaries. 

ACTION:  Notice  of  Federal  Advisory 
Committee  meeting. 

SUMMARY:  The  Executive  Director  of  the 
Joint  Board  for  the  Enrollment  of 
Actuaries  gives  notice  of  a  meeting  of 
the  Advisory  Committee  on  Actuarial 
Examinations  (portions  of  which  will  be 
open  to  the  public)  in  Washington,  DC 
at  the  Office  of  Professional 
Responsibility  on  June  30  and  July  1, 
2003. 

DATES:  Monday,  June  30,  2003,  from  9 
a.m.  to  5  p.m.,  and  Tuesday,  July  1, 
2003,  from  8:30  a.m.  to  5  p.m. 
ADDRESSES:  The  meeting  will  be  held  in 
Suite  4200E,  Conference  Room,  Foiulh 
Floor,  East  Tower,  Franklin  Court 
Building,  1099  14th  Street,  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACt: 
Patrick  W.  McDonough,  Executive 
Director  of  the  Joint  Board  for  the 
Enrollment  of  Actuaries,  202-694-1858. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Advisory 
Committee  on  Actuarial  Examinations 
will  meet  in  Suite  4200E,  Conference 
Room,  Fourth  Floor,  East  Tower, 
Franklin  Court  Building,  1099  14th 
Street,  NW.,  Washington,  DC  on 
Monday,  June  30,  2003,  fh)m  9  a.m.  to 
5  p.m.,  and  Tuesday,  July  1,  2003,  from 
8:30  a.m.  to  5  p.m. 

The  purpose  of  the  meeting  is  to 
discuss  topics  and  questions  which  may 
be  recommended  for  inclusion  on  future 
Joint  Board  examinations  in  actuarial 
mathematics  and  methodology  referred 
to  in  29  U.S.C.  1242(a)(1)(B)  and  to 
review  the  May  2003  Basic  (EA-1)  and 
Pension  (EA-2B)  Joint  Board 
Examinations  in  order  to  make 


recommendations  relative  thereto, 
including  the  minimimi  acceptable  pass 
score.  Topics  for  inclusion  on  the 
syllabus  for  the  Joint  Board's 
examination  program  for  the  November 
2003  Pension  (EA-2A)  Examination  will 
be  discussed. 

A  determination  has  been  made  as 
required  by  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App., 
that  the  portions  of  the  meeting  dealing 
with  the  discussion  of  questions  which 
may  appear  on  the  Joint  Board's 
examinations  and  review  of  the  May 
2003  ^-"'nt  Board  examinations  fall 
within  the  exceptions  to  the  open 
meeting  requirement  set  forth  in  5 
US.C.  552b(c)(9)(B),  and  that  the  public 
inters  .  requires  that  such  portions  be 
closed  to  public  participation. 

The  portion  of  the  meeting  dealing 
with  the  discussion  of  the  other  topics 
will  commence  at  1  p.m.  on  July  1  and 
will  continue  for  as  long  as  necessary  to 
complete  the  discussion,  but  not  beyond 
3  p.m.  Time  permitting,  after  the  close 
of  this  discussion  by  Committee 
members,  interested  persons  may  make 
statements  germane  to  this  subject. 
Persons  vkdshing  to  make  oral  statements 
must  notify  the  Executive  Director  in 
writing  prior  to  the  meeting  in  order  to 
aid  in  scheduling  the  time  available  and 
must  submit  the  written  text,  or  at  a 
minimum,  an  outline  of  comments  they 
propose  to  make  orally.  Such  comments 
will  be  limited  to  10  minutes  in  length. 
All  other  persons  plaiming  to  attend  the 
public  session  must  also  notify  the 
Executive  Director  in  writing  to  obtain 
building  entry.  Notifications  of  intent  to 
'make  an  oral  statement  or  to  attend 
must  be  faxed,  no  later  than  June  20, 
2003,  to  202-694-1876,  Attn:  Executive 
Director.  Any  interested  person  also 
may  file  a  written  statement  for 
consideration  by  the  Joint  Board  and  the 
Committee  by  sending  it  to  the 
Executive  Director:  Joint  Board  for  the 
Enrollment  of  Actuaries,  c/o  Internal 
Revenue  Service,  Attn:  Executive 
Director  N:C:SC:OPR,  1111  Constitution 
Avenue,' NW.,  Washington,  DC  20224. 

Dated:  May  30,  2003. 
Patrick  W.  McDonough, 

Executive  Director,  Joint  Board  for  the 
Enrollment  of  Actuaries. 
[FR  Doc.  03-14463  Filed  6-6-03;  8:45  am] 
BILUNG  CODE  483(M)1-P 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Notice  of  Intent  To  Seek  OMB  Approval 
To  Collect  Information:  Forms 
Pertaining  to  the  Peer  Review  of  ARS 
Research  Projects 

AGENCY:  Agricultural  Research  Service 
(ARS),  USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  and  OMB 
implementing  regulations.  The 
Department  is  soliciting  public 
comments  on  the  subject  proposal. 
DATES:  Written  comments  on  this  notice 
must  be  received  by  August  13,  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  or  request 
additional  information  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and/or  OMB  Control 
Number  and  should  be  sent  to:  Marcia 
Moore,  Peer  Review  Program 
Coordinator;  Office  of  Scientific  Quality 
Review;  Agricultural  Research  Agency, 
USDA;  5601  Sunnygide  Avenue, 
Mailstop  5142;  Beltsville,  Maryland; 
20705. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Moore,  Agricultural  Research 
Service  Peer  Review  Program 
Coordinator,  301-504-3282. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Scientific  Quality  Review  will  seek 
approval  from  OMB  to  update  six 
existing  forms  that  will  adlow  the  ARS 
to  efficiendy  manage  data  associated 
with  the  peer  review  of  agricultiu^ 
research.  All  forms  are  transferred  and 
received  in  an  electronic  storage  format 
that  does  not  include  on-line  access. 

Abstract:  The  Office  of  Scientific 
Quality  Review  was  established  in 
September  of  1999  as  a  result  of  the 
Agricultiiral  Research,  Extension,  and 
Education  Reform  Act  1998  ("The 
Act")(Pub.  L.  105-185).  The  Act 
included  mandates  to  perform  scientific 
peer  reviews  of  all  research  activities 
conducted  by  the  USDA.  The  Office 
manages  the  ARS  peer  review  system  by 
centrally  planning  peer  panel  reviews 
for  ARS  research  projects  on  a  five-year 
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cycle.  Each  set  of  reviews  is  assigned  a 
chairperson  to  govern  the  review 
process.  The  majority  of  the  peer 
reviewers  are  non-ARS  scientists.  Peer 
review  panels  are  convened  to  provide 
in-depth  discussion  and  review  of  the 
research  project  plans.  Each  panel 
reviewer  receives  information  on  1-25 
ARS  research  projects. 

A  total  of  about  220  research  projects 
are  reviewed  annually  by  an  estimated 
100  reviewers;  whereby  approximately 
200  are  reviewed  by  panel  and 
approximately  20  are  reviewed  by  an  ad 
hoc  process.  The  organization  and 
management  of  this  peer  review  system, 
particularly  panel  reviews,  is  highly 
dependent  on  the  use  of  forms. 

The  Office  of  Scientific  Quality 
Review  will  seek  OMB  approval  of  the 
following  forms: 

1 .  Confidentiality  Agreement  Form — 
USDA  uses  this  form  to  document  that 
a  selected  reviewer  is  responsible  for 
keeping  confidential  any  information 
learned  during  the  subject  peer  review 
process.  The  Confidentiality  Agreement 
is  signed  prior  to  the  reviewer's 
involvement  in  the  peer  review  process. 
This  form  requires  an  original  signature. 

2.  Panelist  Informational  Form — 
USDA  uses  this  form  to  gather  up-to- 
date  background  information  about  the 
reviewer.  Reviewers  often  include 
sensitive  information  on  this  form.  This 
form  requires  an  original  signature. 

3.  Peer  Review  of  a  ARS  Research 
Project  Form  (Peer  Review  Form) — 
USDA  uses  this  form  to  guide  the 
reviewer's  comments  on  the  subject 
project.  The  form  contains  the  reviewing 
criteria  and  space  forthe  reviewer's 
narrative  comments  and  evaluation. 

4.  Recommendations  for  ARS 
Research  Project  Form — 
(Recommendations  Form,  formerly 
known  as  "Critique  Form")  USDA  uses 
this  form  to  guide  the  panel's  evaluation 
and  critique  of  the  review  process.  The 
form  contains  reconunendations  for  the 
subject  research  project. 

5.  Panel  Expense  Report  Form  ■ 
(Ejqjense  Report) — USDA  uses  this  form 
to  document  a  panel  reviewer's  expense 
incurred  traveling  to  and  attending  a 
peer  review  meeting.  The  Expense 
Report  includes  lodging,  meals,  and 


transportation  expenses.  When 
completed,  the  form  contains  sensitive 
information. 

Panel  Invoice  Form  (Invoice) — USDA 
uses  this  form  to  document  the  transfer 
of  a  stipend  to  a  peer  reviewer. 
Reviewers  receive  stipends  as 
compensation  for  serving  as  peerreview 
panelists.  This  form  requires  an  original 
signature. 

(1)  USDA's  collection  of  information 
on  the  Confidentiality  Agreement  Form 
is  needed  to  document  that  a  selected 
reviewer  is  responsible  for  keeping 
confidential  any  information  learned 
during  the  subject  peer  review  process. 
The  Confidentiality  Agreement  would 
be  signed  prior  to  the  reviewer's 
involvement  in  the  peer  review  process. 

(2)  USDA's  collection  of  information 
on  the  Panelist  Informational  Form  is 
needed  to  gather  up-to-date  background 
information  about  the  reviewer.  It 
contains  sensitive  information. 

(3)  USDA's  collection  of  information 
on  the  Peer  Review  Form  is  needed  to 
guide  the  reviewer's  comments  on  the 
subject  project.  It  contains  the  reviewing 
criteria  and  space  to  insert  comments. 

(4)  USDA's  collection  of  infoiTnation 
on  the  Recommendations  Form  is 
needed  to  guide  the  panel's  critique  of 
the  review  process.  It  contains 
recommendations  for  the  subject 
research  project . 

(5)  USDA's  collection  of  information 
on  the  Expense  Report  Form  is  needed 
to  document  a  panel  reviewer's 
expenses  incurred  by  attending  a  peer 
review  meeting.  The  Expense  Report 
includes  lodging,  meals,  and 
transportation  expenses.  It  includes 
sensitive  information. 

(6)  USDA's  collection  of  information 
on  the  Invoice  is  needed  to  document 
the  transfer  of  a  stipend  to  the  peer 
reviewer.  The  stipend  is  given  to 
reviewers  as  appreciation  for  their  time 
spent  on  the  panel  review  process. 

Estimate  of  Burden:  The  burden 
associated  with  this  approval  process  is 
the  minimum  required  to  achieve 
program  objectives.  The  information 
collection  frequency  is  the  minimum 
consistent  with  program  objectives.  The 
following  estimates  of  time  required  to 
complete  the  forms  are  based  on  OSQR's 


experience  in  working  with  reviewers 
and  accepting  their  input  into  our 
procedures. 

1.  Confidentiality  Agreement  Form: 
This  form  takes  10-15  minutes  to 
complete.  It  only  requires  a  signature 
and  date,  but  the  reviewer  must  read  the 
terms  of  the  agreement. 

2.  Panelist  Informational  Form:  This 
form  takes  20-30  minutes  to  complete. 
It  resembles  a  typical  application  for 
personal  information,  many  reviewers 
provide  the  same  data  to  become  grant 
reviewers. 

3.  Peer  Review  of  an  ARS  Research 
Project  Form  (Peer  Review  Form):  This 
form  takes  4-6  hours  to  complete. 
Because  this  is  a  review,  the  page  length 
significantly  varies.  Reviewers  are  free 
to  write  as  much  as  they  wish. 

4.  Recommendations  for  ARS 
Research  Project  Form 
(Recommendations  Form,  formerly 
known  as  "Critique  Form"):  This  form 
takes  1  hour  to  complete.  Because  this 
is  a  review,  the  page  length  significantly 
varies.  Reviewers  are  free  to  write  as 
much  as  they  wish. 

5.  Panel  Expense  Report  Form 
(Expense  Report):  This  form  takes  10-15 
minutes  to  complete. 

6.  Panel  Invoice  Form  (Invoice):  This 
form  takes  5-10  minutes  to  complete. 
This  form  has  the  reviewer's  personal 
info  pre-fiUed  and  the  reviewer  only 
verifies  it's  accuracy  and  signs. 

Respondents  and  Estimated  Number 
of  Respondents:  Scientific  experts, 
currently  working  in  the  same 
discipline  as  the  research  projects  under 
review,  are  selected  to  review  research 
projects.  These  experts  are  notable  peers 
within  and  external  to  the  ARS. 
Annually,  about  100  peer  reviewers 
complete  these  forms.  However,  ad  hoc 
reviewers  are  not  paid  a  stipend,  and 
they  do  not  travel  to  meet  with  other 
reviewers;  and  thus  will  not  complete 
Expense  Report  and  Invoice  Forms. 
These  ad  hoc  reviewers,  retained  for 
special  situations,  will  make  up  about  a 
quarter  of  all  the  reviewers  retained 
annually. 

Frequency  of  Response: 


Form 

Number  of 
respondents 

Annual  frequency 

Confidentialitv  Aareement                  

100 
100 

75 

75 

1  per  respondent. 

-4  per  respondent  (Total  of  400). 

1  per  respofKJent  for  each  form  (Total  of 

Peer  Review  Forms  (Required  for  all  reviewers  arnJ  they  have  1-4  review  assign- 
ments on  average) 
Expense  Report,  Invoice,  &  Panelist  Information  Forms 

ReComrrtendations  Form  (Required  on  panel  reviews,  whereby  comments  from  ttie 
peer  review  form  are  combined  into  one  file). 

225). 
-2.5  per  respondent  (Total  of  200). 
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Estimated  Total  Annual  Burden  on 
Respondents: 


Form 
(Time  required  to  complete) 


Confidentiality  Agreement  (12  min.)  . 

Peer  Review  Forms  (-5  hrs)  

Panelist  Information  Forms  (25  min.) 

Recommendations  Form  (1  hr)  

Invoice  (7  min.)  

Expense  Report  (12  min.)  


Number  com- 
pleted 
annually 


100 
400 
225 
200 
225 
225 
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Total  txjrden 


1200  min. 
2000  hrs. 
5625  min. 
200  hrs. 
1575  min. 
2700  min. 


Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C.  chap.  35. 

Comments:  The  Notice  is  soliciting 
comments  from  members  of  the  public 
and  affected  agencies  concerning  the 
proposed  collection  of  information  to:    " 
(1)  Evaluate  whether  the  proposed 
collection  is  necessary  for  the  proper 
performance  of  ARS  functions, 
including  whether  the  information  will 
have  practical  utility;  (2)  Evaluate  the 
accuracy  of  the  estimated  burden  from 
proposed  collection  of  information;  (3) 
Enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses.  All  responses 
to  this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record. 

Dated:  May  27,  2003. 

Dr.  Caird  Rexroad, 

Acting  Associate  Administrator,  Agricultural 
Research  Service,  USDA. 

[PR  Doc.  03-14363  Filed  6-6-03;  8:45  am] 

BILUNG  CODE  3410-03-P 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  03-01 3N] 

Exemption  for  Retail  Store  Operations 

AGENCY:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Notice  of  Adjusted  Dollar 

Limitations. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  aimouncing 
the  dollar  limitations  on  sales  of  meat 
and  meat  food  products  and  poultry 
products  to  hotels,  restaurants,  and 
similar  institutions  that  do  not 
disqualify  a  store  for  exemption  from 
Federal  inspection  requirements.  By 
reason  of  FSIS'  regulations,  for  calendar 


year  2003  the  dollar  limitation  for  meat 
and  meat  food  products  is  remaining  at 
$47,000  and  for  poultry  products  at 
$41,600.  FSIS  is  retaining  the  dollar 
limitations  from  calendar  year  2002 
based  on  the  small  price  changes  for 
these  products  evidenced  by  the 
Consumer  Price  Index  (CPI). 
EFFECTIVE  DATE:  This  notice  is  effective 
June  9,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  Dickey,  Ph.D.,  Director, 
Regulations  and  Directives  Development 
Staff,  Office  of  Policy,  Program 
Development,  and  Evaluation,  FSIS, 
U.S.  Department  of  Agricultiu-e,  Room 
112,  Cotton  Annex  Building,  300  12th 
Street,  SW,  Washington,  DC  20250- 
3700;  telephone  (202)  720-5627,  fax 
(202) 690-0486. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Federal  Meat  Inspection  Act  (21 
U.S.C.  601  et  seq.)  and  the  Poultry 
Products  Inspection  Act  (21  U.S  C.  451 
et  seq.]  provide  that  the  statutory 
provisions  requiring  inspection  of  the 
slaughter  of  livestock  or  poultry  and  the 
preparation  or  processing  of  products 
thereof  do  not  apply  to  operations  of 
types  traditionally  and  usually 
conducted  at  retail  stores  and 
restaurants,  when  conducted  at  any 
retail  store  or  restaurant  or  similar 
retail-type  establishment  for  sale  in 
normal  retail  quantities  or  service  to 
consumers  at  such  establishments  (21 
U.S.C.  454(c)(2)and  661(c)(2)).  fri  Title  9 
of  the  Code  of  Federal  Regulations 
§§  303.1(d)  and  381.10(d),  respectively, 
FSIS  regulations  address  the  conditions 
under  which  requirements  for 
inspection  do  not  apply  to  retail 
operations. 

Under  these  regulations,  sales  to 
hotels,  restaurants,  and  similar 
institutions  disqualify  a  store  for 
exemption  if  they  exceed  either  of  two 
maximum  limits:  25  percent  of  the 
dollar  Value  of  total  product  sales  or  the 
calendar  year  dollar  limitation  set  by  the 
Administrator.  The  dollar  limitation  is 
adjusted  automatically  during  the  first 


quarter  of  the  year  if  the  CPI,  published 
by  flie  Bureau  of  Labor  Statistics, 
indicates  an  increase  or  decrease  of 
more  than  $500  in  the  price  of  the  same 
volume  of  product  for  the  previous  year. 
FSIS  publishes  a  notice  of  the  adjusted 
dollar  limitations  in  the  Federal 
Register.  (See  paragraphs  (d)(2)(iii)(fo) 
and  (d)(2)(iii)  of  §§303.1  and  381.10.) 
The  CPI  for  2002  reveals  an  average 
aimual  price  increase  for  meat  and  meat 
food  products  of  0.2  percent  and  an 
annual  average  price  decrease  for 
poultry  products  of  0.7  percent.  The 
price  increase  for  meat  and  meat  food 
products  is  $94  and  the  price  decrease 
for  poultry  products  is  S291.  Because 
the  price  of  meat  and  meat  food 
products  and  the  price  of  poultry 
products  have  not  changed  by  more 
than  $500,  in  accordance  with  §§  303.1 
(d)(2){iii)(b)  and  381.10(d)(2)(iii)(b)  of 
the  regulations,  FSIS  has  retained  the 
dollar  limitation  on  sales  to  hotels, 
restaurants,  and  similar  institutions  at 
$47,000  for  meat  and  meat  food 
products  and  at  $41 ,600  for  poultry     ' 
products  for  calendar  year  2003. 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice,  FSIS  will  aimounce  it  and 
make  copies  of  this  Federal  Register 
publication  available  through  the  FSIS 
Constituent  Update.  FSIS  provides  a 
weekly  Constituent  Update,  which  is 
communicated  via  Listserv,  a  free  e-mail 
subscription  service.  In  addition,  the 
update  is  available  on-line  through  the 
Internet  at  http://www.fsis.usda.gov. 
The  update  is  used  to  provide 
information  regarding  FSIS  policies, 
procedures,  regulations,  Federal 
Register  notices,  FSIS  public  meetings, 
recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  Listserv 
consists  of  industry,  trade,  and  farm 
groups,  consiuner  interest  groups,  allied 
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health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
the  Listserv  and  web  page,  FSIS  is  able 
to  provide  information  to  a  much 
broader,  more  diverse  audience. 

For  more  information  contact  the 
Congressional  and  Public  Affairs  Office, 
at  (202)  720-9113.  To  be  added  to  the 
free  e-mail  subscription  service 
(Listserv)  go  to  the  "Constituent 
Update"  page  on  the  Internet  at  http:// 
www.fsis.  usda.gov/oa/update/ 
update.htm.  Click  on  the  "Subscribe  to 
the  Constituent  Update  Listserv"  link, 
then  fill  out  and  submit  the  form. 

Done  at  Washington,  DC,  on:  June  4.  2003. 
Garry  L.  McKee, 

Administrator 

|FR  Doc.  03-14417  Filed  6-6-03;  8:45  am) 

BtLUNO  COOC  3410-OM-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

RIN  0596-AB95 

Forest  Larxi  Enhancement  Program 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  issuance  of  interim 
directive;  request  for  comment. 

SUMMARY:  In  conjunction  with  an 
interim  final  rule  published  elsewhere 
in  the  same  separate  part  of  today's 
Federal  Register,  the  Forest  Service  is 
issuing  an  interim  directive  to  provide 
guidance  to  Forest  Service  employees 
for  managing  the  Forest  Land 
Enhancement  Program  (FLEP),  which 
was  authorized  in  the  Farm  Security 
and  Rural  Investment  Act  of  2002  (the 
2002  Farm  Bill).  This  interim  directive 
is  issued  to  the  Forest  Service  Manual 
(FSM)  Title  3300,  Forestry  Incentives. 
Chapter  3310,  Cost-Sharing  as  ID  3310- 
2003-1.  Comments  received  in  response 
to  this  notice  will  be  considered  in 
development  of  the  final  directive. 
DATES:  This  interim  directive  (ID  3310- 
2003-1)  is  effective  on  June  9,  2003. 
Comments  must  be  received  in  writing 
by  August  8.  2003. 

ADDRESSES:  Send  written  comments  to 
Hal  E.  Brockman,  Forest  Service, 
Cooperative  Forestry  Staff,  Mail  Stop 
1123,  1400  Independence  Avenue,  SW., 
Washington,  DC  20250-1123;  via 
electronic  mail  to  hbrockman@fs.fed.us; 
or  via  facsimile  to  FLEP  ID  Comments 
at  (202)  205-1271.  The  agency  cannot 
confirm  receipt  of  comments.  A  toll  free 
number  is  available,  1-866-585-8540, 
for  callers  to  record  voice  mail  messages 
(up  to  3  minutes  long)  with  their 
comments  on  the  interim  directive.  This 


toll  five  number  will  be  active  24  hours 
a  day  during  the  comment  period. 
Public  comments  submitted  by  voice 
mail  will  ba  transcribed  for  the  public 
record.  All  comments,  including  names 
and  addresses  when  provided,  are 
placed  in  the  record  and  are  available 
for  public  inspection  and  copying.  The 
public  may  inspect  comments  received 
on  this  interim  directive  during  regidar 
business  hours  at  the  office  of  the 
Cooperative  Forestry  Staff,  4th  Floor 
SE.,  Yates  Building,  201  14th  Street, 
SW.,  Washington,  DC.  Visitors  are 
encouraged  to  call  ahead  to  (202)  205- 
1389  to  facilitate  entry  into  the  building. 

A  copy  of  the  Farm  Security  and 
Rural  Investment  Act  of  2002,  sections 
8001  and  8002  (Pub.  L.  107-171).  and 
other  information  on  this  program  can 
be  foimd  on  the  World  Wide  Web/ 
Internet  at  http://www.fs.fed.us/spf/ 
coop/flep.htm.  A  copy  of  the  interim 
directive  (ID  3310-2003-1)  is  available 
electronically  at  http://www.fs.fed.us/ 
im/ directives. htm. 

FOR  FURTHER  INFORMATION  CONTACT:  Hal 

E.  Brockman,  Cooperative  Forestry  Staff, 
(202) 205-1694. 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  adopting  an  interim  final 
rule  to  establish  a  new  subpart  C  in  part 
230  of  Title  36  of  the  Code  of  Federal 
Regulations  (CFR)  that  sets  forth 
requirements  for  the  management  and 
operation  of  the  new  Forest  Land 
Enhancement  Program  (FLEP),  which 
was  authorized  in  the  Farm  Security 
and  Rural  Investment  Act  of  2002  (die 
2002  Farm  Bill).  The  notice  setting  out 
this  interim  final  rule  and  requesting 
comment  can  be  found  elsewhere  in  this 
part  of  today's  Federal  Register.  The 
FLEP  interim  final  rule  is  intended  to 
improve  the  long-term  sustainability  of 
nonindustrial  private  forest  lands  in  the 
United  States  by  assisting  landowners, 
through  State  Foresters,  in  more  actively 
managing  their  forest  lands  and  related 
resources  through  the  use  of  State, 
Federal,  and  private  sector  resource 
management  expertise,  financial 
assistance,  and  educational  programs.  In 
conjunction  with  this  interim  final  rule, 
the  agency  is  issuing  an  interim 
directive  to  Forest  Service  Manual 
Chapter  3310  (ID  3310-2003-1)  to 
provide  additional  guidance  to  Forest 
Service  employees  in  the  administration 
of  the  FLEP.  This  interim  directive  is 
available  electronically  on  the  World 
Wide  Web/Intemet  at  the  Web  site 
address  provided  in  the  ADDRESSES 
section  of  this  notice.  Comments 
received  on  the  interim  directive  will  be 
used  in  the  development  of  the  final 
directive. 


Dated:  April  11,  2003. 
Dale  N.  Bosworth, 

Chief 

(PR  Doc.  03-14334  Filed  6-6-03;  8:45  am] 

BtLUNQ  COOC  9410-11-P 

DEPARTMENT  OF  AGRICULTURE 

Foreat  Service 

Notice  of  Reaource  Adviaory 
Committee  Meeting 

AGENCY:  Lassen  Resource  Advisory 
Committee,  Susanville,  California, 
Forest  Service  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committees  Act 
(Pub.  L.  92-463)  and  under  the  Seciu« 
Rural  Schools  and  Community  Self- 
Determination  Act  of  2000  (Pub.  L.  106- 
393)  the  Lassen  National  Forest's  Lassen 
County  Resource  Advisory  Conunittee 
wrill  meet  Thursday.  June  12,  2003,  in 
Susanville,  California  for  a  business 
meeting.  The  meetings  are  open  to  the 
public. 

SUPPLEMENTARY  INFORMATION:  The 
business  meeting  Jime  12,  2003  begins 
at  9  a.m.,  at  the  Lassen  National  Forest 
Headquarters  Office,  Caribou 
Conference  Room,  2550  Riverside  Drive, 
Susanville,  CA  96130.  Agenda  topics 
will  include:  Review  previous  meeting 
minutes  and  approve,  RAC  members/ 
subcommittee  reports,  merchantable 
materials  projects,  quonmi  and  or  proxy 
votes,  establishment  of  a  monitoring 
form,  and  a  date  for  a  field  trip  to  one 
of  the  projects.  Time  will  also  be  set 
aside  for  public  comments  at  the  end  of 
the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Andrews,  Eagle  Lake  District 
Ranger  and  Designated  Federal  Officer, 
at  (530)  257-4188;  or  RAC  Coordinator, 
Heidi  Perry,  at  (530)  252-6604. 

Edward  C.  Cole, 

Forest  Supervisor. 

|FR  Doc.  03-14382  Filed  6-6-03;  8:45  am) 

BU.UNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Foreat  Service 

Madera  County  Reaourcea  Adviaory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  Resource  Advisory 
Committee  meeting. 

summary:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act  of 
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1972  (Pub.  L.  92-463)  and  under  the 
secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000  (Pub.  L. 
106-393)  the  Sierra  National  Forest's 
Resource  Advisory  Committee  for 
Madera  County  will  meet  on  Monday. 
Jime  16,  2003.  The  Madera  Resource 
Advisory  Committee  will  meet  at  the 
U.S.D.A.  Forest  Service  Office,  57003 
Road  225,  North  Fork,  CA.  The  purpose 
of  the  meeting  is:  Take  a  short  field  trip 
for  an  on-site  look  at  the  goat  brushing 
project,  review  any  new  RAC  proposals, 
review  progress  of  FY  2002  accounting, 
update  on  new  Forest  Service  Region  5 
RAC  Web  site,  finalize  Madera  County 
RAC  mission  and  clarify  voting 
procedures. 

DATES:  The  Madera  Resource  Advisory 
Committee  meeting  will  be  held 
Monday,  June  16,  2003.  The  meeting 
will  be  held  from  7  p.m.  to  9  p.m. 
ADDRESSES:  The  Madera  County  RAC 
meeting  will  be  held  at  the  U.S.D.A. 
Forest  Service  Office,  57003  Road  225, 
North  Fork,  CA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Martin,  U.S.D.A..  Sierra  National 
Forest,  57003  Road  225,  North  Fork,  CA 
93643,  (559)  877-2218  ext.  3100;  e-mail: 
dmartin05@fs.fed.us. 
SUPPLEMENTARY  INFORMATION:  Agenda 
items  to  be  covered  include:  (1)  Take  a 
short  field  trip  for  an  on-site  look  at  the 
goat  brushing  project,  (2)  review  any 
new  RAC  proposals,  (3)  review  progress 
of  FY  2002  accounting,  (4)  update  on 
new  Forest  Service  Region  5  RAC  Web 
site,  (5)  finalize  Madera  County  RAC 
mission,  and  (6)  clarify  voting 
procedures.  Public  input  opportunity 
will  be  provided  and  indixiduals  will 
have  the  opportunity  to  address  the 
Committee  at  that  time. 

Dated:  May  23,  2003. 
David  W.  Martin, 
District  Ranger. 

[FR  Doc'.  03-14383  Filed  6-6-03;  8:45  am] 
BILUNG  COOE  3410-1 1-« 


DEPARTMENT  OF  AGRICULTURE 

Foreat  Service 

Glenn/Coluaa  County  Reaource 
Adviaory  Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Glenn/Colusa  County 
Resource  Advisory  Committee  (RAC) 
will  meet  in  Willows,  California. 
Agenda  items  to  be  covered  include:  (1) 
Introduction,  (2)  Approval  of  Minutes, 
(3)  Public  Comment.  (4)  Brochure  for 
Glenn/Colusa.  (5)  Project  Proposals/ 


Possible  Action,  (6)  Update  on 
Approved  Projects,  (7)  Status  of 
Members,  (8)  General  Discussion,  (9) 
Next  Agenda. 

DATES:  The  meeting  will  be  held  on  June 
30,  2003,  fitjm  1:30  p.m.  and  end  at 
approximately  4:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Mendocino  National  Forest 
Supervisor's  Office,  825  N.  Humboldt 
Ave.,  Willows,  CA  95988.  Individuals 
wishing  to  speak  or  propose  agenda 
items  must  send  their  names  and 
proposals  to  Jim  Giachino,  DFO,  825  N. 
Humboldt  Ave.,  Willows,  CA  95988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bobbin  Gaddini,  Committee 
Coordinator,  USDA,  Mendocino 
National  Forest.  Grindstone  Ranger 
District,  P.O.  Box  164,  Elk  Creek,  CA 
95939.  (530)  968-5329;  e-mail 
ggaddini@fs.fed.us. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public. 
Conunittee  discussion  is  limited  to 
Forest  Service  staff  £md  Committee 
members.  However,  persons  who  wish 
to  bring  matters  to  the  attention  of  the 
Committee  may  file  written  statements 
with  the  Committee  staff  before  or  after 
the  meeting.  Public  input  sessions  will 
be  provided  and  individuals  who  made 
written  requests  by  June  26,  2003  will 
have  the  opportunity  to  address  the  • 
Committee  at  those  sessions. 

Dated:  June  3,  2003. 
James  F.  Giachino. 

Designated  Federal  Official. 

(FR  Doc.  03-14389  Filed  6-6-03;  8:4Saml 

BILLMG  COOE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statiatica  Service 

Notice  of  Intent  To  Requeat  an 
Extenaion  of  a  Currently  Approved 
Information  Collection 

AGENCY:  National  Agricultural  Statistics 
Service.  USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13)  and  Office  of 
Management  and  Budget  regulations  at 
5  CFR  part  1320  (60  FR  44978,  August 
29,  1995),  this  notice  announces  the 
intention  of  the  National  Agricultural 
Statistics  Service  (NASS)  to  request 
extension  of  a  currently  approved 
information  collection,  the  Honey 
Survey. 


DATES:  Comments  on  this,  notice  must  be 
received  by  August  13,  2003  to  be 
assured  of  consideration. 
ADDRESSES:  Comments  may  be  mailed  to 
Ginny  McBride,  NASS  OMB  Clearance 
Officer,  U.S.  Department  of  Agriculture, 
Room  5336  South  Building,  1400 
Independence  Avenue  SW., 
Washington,  DC  20250  or  sent 
electronically  to 
gmcbride@nass.  usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  House,  Associate  Administrator, 
National  Agricultural  Statistics  Service. 
U.S.  Department  of  Agriculture,  (202) 
720-4333. 

SUPPLEMENTARY  INFORMATION: 
Title:  Honey  Survey. 
OMB  Control  Number:  0535-0153. 
Expiration  Date  of  Approval: 
September  30,  2003. 

Type  of  Request:  Intent  to  extend  a 
currently  approved  information 
collection. 

Abstract:  The  primary  objective  of  the 
National  Agricultural  Statistics  Ser\'ice 
is  to  prepare  and  issue  state  and 
national  estimates  of  crop  and  livestock 
production.  The  Honey  Survey  collects 
information  on  the  number  of  colonies, 
honey  production,  stocks,  and  prices. 
The  survey  provides  data  needed  by  the 
U.S.  Department  of  Agriculture  and 
other  government  agencies  to  administer 
programs  and  to  set  trade  quotas  and 
tariffs.  State  universities  and  agriculture 
departments  also  use  data  from  this 
survey.  The  Honey  Survey  has  approval 
from  OMB  for  a  three  year  period.  NASS 
intends  to  request  that  the  survey  be 
approved  for  another  three  years. 

"These  data  will  be  collected  under  the 
authority  of  7  U.S.C.  2204(a). 
Individually  identifiable  data  collected 
imder  this  authority  are  governed  by 
Section  1770  of  the  Food  Security  Act 
of  1985.  7  U.S.C.  2276,  which  requires 
USDA  to  afford  strict  confidentiality  to 
non-aggregated  data  provided  by 
respondents. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  10  minutes  per 
response. 

Respondents:  Farms. 

Estimated  Number  of  Respondents: 
7,000. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,170  hours. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  charge  from  Giimy  McBride, 
NASS  OMB  Clearance  Officer,  at  (202) 
720-5778. 

Comments:  Conunents  are  invited  on: 
(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
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agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumption^  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the* 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  a{>propriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

All  responses  to  this  notice  will 
become  a  matter  of  public  record  and  be 
summarized  in  the  request  for  OMB 
approval. 

Signed  at  Washington.  DC.  May  12.  2003. 
Carol  House, 
Associate  Administrator. 
(FR  Doc.  03-14364  Filed  6-6-03;  8:45  am) 
MLUNO  COM  MIO-aO-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Action  Affecting  Export  Prtvllages; 
Serfilco.  Ltd. 

In  the  Matter  of:  Serfilco.  Ltd..  1777 
Shermer  Road.  Northbrook.  IL  60062-5360. 
Respondent;  Order 

The  Bureau  of  Industry  and  Security, 
United  States  Department  of  Commerce 
("BIS' ),  having  notified  Serfilco,  Ltd., 
1777  Shermer  Road,  Northbrook,  Illinois 
60062-5360,  ("Serfilco")  of  its  intention 
to  initiate  an  administrative  proceeding 
against  Serfilco,  pursuant  to  Section 
13(c)  of  the  Export  Administration  Act 
of  1979,  as  amended  (50  U.S.C.  app. 
§§  2401-2420  (2000))  ("Act"),'  and  the 
Export  Administration  Regulations 
(currently  codified  at  15  CFR  parts  730- 
774  (2002))  ("Regulations"),^  based  on 


'  From  August  21.  1994  through  November  12, 
2000.  the  Act  was  in  lapse.  During  that  period,  the 
President,  through  Executive  Order  12924.  which 
had  been  extended  by  successive  Presidential 
Notices,  the  last  of  which  was  August  3.  2(XX)  (3 
CFR.  2000  Comp.  397  (2001)),  continued  the 
Regulations  in  effect  under  the  IntemationaJ 
Emergency  Economic  Powers  Act  (50  U.S.C.  1701- 
1706  (2000))  ("lEEPA").  On  November  13.  2000.  the 
Act  was  reauthorized  and  it  remained  in  aflect 
through  August  20.  2001.  Since  August  21,  2001, 
the  Act  has  been  in  lapse  and  the  President,  through 
Executive  Order  13222  of  August  17.  2001  (3  CFR. 
2001  Comp.  783  (2002)).  as  extended  by  the  Notice 
of  August  14,  2002  (67  FR  53721  (August  16.  2002)). 
has  continued  the  Regulations  in  effect  under 
lEEPA. 

'  The  Regulations  governing  the  violations  at 
issue  are  found  in  the  1996  and  1997  versions  of 
the  Code  of  Federal  Regulations,  (15  CFR  parts  766- 
799  (1996).  as  amended  (61  FR  12714,  March  25. 


allegations  that  Serfilco  committed  one 
violation  each  of  Section  787A.3  and 
787A.4  of  the  former  Regulations,  and 
four  violations  of  Section  764.2(a)  of 
Regulations  by  selling  commodities  to 
companies  in  the  United  States  to  be 
exported  to  Bahrain  and  Saudi  Arabia, 
and  negotiating  the  sale  of  commodities 
to  be  exported  to  the  United  Arab 
Emirates  and  Saudi  Arabia,  contrary  to 
the  terms  of  the  June  10. 1996  Order 
denying  all  of  Serfilco's  export 
privileges  to  Bahrain,  Iraq,  Kuwait, 
Lebanon,  Libya,  Oman,  Qatar,  Saudi 
Arabia.  Syria,  the  United  Arab  Emirates, 
or  the  Republic  of  Yemen:  and 

BIS  and  Serfilco  having  entered  into 
a  Settlement  Agreement  pursuant  to 
Section  766.18(a)  of  the  Regulations 
whereby  they  agreed  to  settle  this  matter 
in  accordance  with  the  terms  and 
conditions  set  forth  therein,  and  the 
terms  of  the  Settlement  Agreement 
having  been  approved  by  me; 

It  ia  Therefore  Ordered: 

First,  that  a  civil  penalty  of  $65,000  is 
assessed  against  Serfilco,  of  which 
$32,500  shall  be  paid  to  the  U.S. 
Department  of  Commerce  within  30 
days  from  the  date  of  entry  of  this 
Order.  Payment  of  the  remaining 
$32,500  shall  be  made  within  six 
months  from  the  date  of  the  entry  of  the 
Order.  Payments  shall  be  made  in  the 
manner  specified  in  the  attached 
instructions. 

Second,  that,  pursuant  to  the  Debt 
Collection  Act  of  1982,  as  amended  (31 
U.S.C.  3701-3720E  (2000)),  the  civil 
penalty  owed  under  this  Order  accrues 
interest  as  more  fully  described  in  the 
attached  Notice,  and,  if  payment  is  not 
made  by  the  due  date  specified  herein, 
Serfilco  shall  be  assessed,  in  addition  to 
the  full  amount  of  the  civil  penalty  and 
interest,  a  penalty  charge  and  an 
administrative  charge,  as  more  fully 
described  in  the  attached  Notice. 

Third,  that  for  a  period  of  three  years 
from  the  date  of  this  Order,  Serfilco,  its 
successors  or  assigns,  and  when  acting 
for  or  on  behalf  of  Serfilco,  its  officers, 
representatives,  agents  or  employees 
("denied  person")  may  not,  directly  or 
indirectly,  participate  in  any  way  in  toy 


1996)  (hereinafter  "the  former  Regulations")),  and 
15  CFR  parts  766-799  (1997).  The  March  25. 1996 
Federal  Kagiater  publication  redesignated,  but.did 
not  republish,  the  then-existing  Regulations  as  15 
CFR  parts  766A-799A.  As  an  interim  measure  that 
was  part  of  the  transition  to  newly  restructured  and 
reorganized  Regulations,  the  March  25,  1996 
Federal  Regiater  publication  also  restructured  and 
reorganized  the  Regulations,  designating  them  as  an 
interim  rule  at  15  CFR  parts  730-774,  effective 
April  24.  1996.  The  former  Regulations  and  the 
Regulations  define  the  various  violations  that  BIS 
alleges  occurred.  The  Regulations  establish  the 
procedures  that  apply  to  this  matter. 


transaction  involving  any  commodity, 
software,  or  technology  (hereinafter 
collectively  referred  to  as  "item") 
exported  or  to  be  exported  from  the 
United  States  to  Bahrain,  Iraq,  Kuwait, 
Lebanon,  Libya,  Oman,  Qatar,  Saudi 
Arabia,  Syria,  the  United  Arab  Emirates, 
or  the  Republic  of  Yemen,  that  is  subject 
to  the  Regulations,  or  in  any  other 
activity  subject  to  the  Regulations 
related  to  export  to  Bahrain,  Iraq, 
Kuwait,  Lebanon,  Libya,  Oman,  Qatar, 
Saudi  Arabia,  Syria,  the  United  Arab 
Emirates,  or  the  Republic  of  Yemen, 
including,  but  not  limited  to: 

A.  Applying  for,  obtaining,  or  using 
any  license,  License  Exception,  or 
export  control  document; 

B.  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  bom  the  United  States  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regulations; 
or 

C.  Benefitting  in  any  way  from  any 
transaction  involving  any  item  exported 
or  to  be  exported  from  the  United  States 
that  is  subject  to  the  Regulations,  or  in 
any  other  activity  subject  to  the 
Regulations. 

Fourth,  that  no  person  may,  directly 
or  indirectly,  do  any  of  the  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  the  denied  person  any  item  subject  to 
the  Regulations  from  the  United  States 
to  Bahrain,  Iraq,  Kuwait,  Lebanon, 
Libya,  Oman,  Qatar,  Saudi  Arabia, 
Syria,  the  United  Arab  Emirates,  or  the 
Republic  of  Yemen; 

B.  Take  any  action  that  facilitates  the 
acquisition  or  attempted  acquisition  by 
the  denied  person  of  the  ownership, 
possession,  or  control  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  frtim  the  United 
States  to  Bahrain,  Iraq,  Kuwait, 
Lebanon,  Libya,  Oman,  Qatar,  Saudi 
Arabia,  Syria,  the  United  Arab  Emirates, 
or  the  Republic  of  Yemen,  including 
financing  or  other  support  activities 
related  to  a  transaction  whereby  the 
denied  person  acquires  or  attempts  to 
acquire  such  ownership,  possession  or 
control; 

C.  Take  any  action  to  acquire  bom  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  bom  the  denied  person  of 
any  item  subject  to  the  Regulations  that 
has  been  exported  from  the  United 
States  to  Bahrain,  Iraq,  Kuwait, 
Lebanon,  Libya,  Oman,  Qatar,  Saudi 
Arabia,  Syria,  the  United  Arab  Emirates, 
or  the  Republic  of  Yemen; 


^  _Fedend  Bg^ster/Vol.  66.  No.  110 /Monday.  Tune  9,  2003_/ Notices 


34377 


D.  Obtain  bom  the  denied  person  in 
the  United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason 
to  know  that  the  item  will  be,  or  is 
intended  to  be,  exported  bom  the 
United  States  to  Bahrain,  Iraq,  Kuwait, 
Lebanon,  Libya,  Oman,  Qatar,  Saudi 
Arabia,  Syria,  the  United  Arab  Emirates, 
or  the  Republic  of  Yemen;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  States  to  Bahrain,  Iraq,  Kuwait, 
Lebanon,  Libya,  Oman,  Qatar,  Saudi 
Arabia,  Syria,  the  United  Arab  Emirates, 
or  the  Republic  of  Yemen,  and  which  is 
owned,  possessed  or  controlled  by  the 
denied  person,  or  service  any  item,  of 
whatever  origin,  that  is  owned, 
possessed  or  controlled  by  the  denied 
person  if  such  service  involves  the  use 
of  any  item  subject  to  the  Regulations 
that  has  been  or  will^be  exported  from 
the  United  States  to  Bahrain,  Iraq, 
Kuwait,  Lebanon,  Libya,  Oman,  Qatar, 
Saudi  Arabia,  Syria,  the  United  Arab 
Emirates,  or  the  Republic  of  Yemen.  For 
purposes  of  this  paragraph,  servicing 
means  installation,  maintenance,  repair, 
modification  or  testing. 

Fifth,  that  after  notice  and 
opportunity  for  comment  as  provided  in 
Section  766.23  of  the  Regulations,  any 
person,  firm,  corporation,  or  business 
organization  related  to  Serfilco  by 
affiliation,  ownership,  control,  or 
position  of  responsibility  in  the  conduct 
of  trade  or  related  services  may  also  be 
subject  to  the  provisions  of  this  Order. 

Sixth,  that  this  Order  does  not 
prohibit  any  export,  reexport,  or  other 
transaction  subject  to  the  Regulations 
where  the  only  items  involved  that  are 
subject  to  the  Regulations  are  the 
foreign-produced  direct  product  of  U.S.- 
origin  technology. 

Seventh,  that  the  proposed  charging 
letter,  the  Settlement  Agreement,  and 
this  Order  shall  be  made  available  to  the 
public. 

This  Order,  which  constitutes  the 
final  agency  action  in  this  matter,  is 
effective  immediately. 

Entered  this  13th  day  of  March  2003. 
Lisa  A.  Prager, 

Acting  Assistant  Secretary  of  Commerce  for 
Export  Enforcement. 

[FR  Doc.  03-14377  Filed  6-r6-03;  8:45  am] 
BIUINQ  CODE  3510-OT-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-791-809]      - 

Notice  of  Extension  of  Time  Umit  for 
Preliminary  Results  of  Administrative 
Antidumping  Review:  Certain  Hot- 
Roiied  Carbon  Steel  Flat  Products  from 
South  Africa 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  certain  hot- 
rolled  carbon  steel  flat  products  frtim 
South  Africa  in  response  to  requests  by 
petitioners  Bethlehem  Steel 
Corporation,  National  Steel  Corporation, 
United  States  Steel  Corporation,  and 
Nucor  Corporation.  The  review  covers 
shipments  of  this  merchandise  to  the 
United  States  for  the  period  May  3,  2001 
through  August  31,  2002,  by  Iscor  Ltd. 
and  Saldanha  Steel  Ltd.  (together,  Iscor/ 
SaldanhaM.  and  High  veld  Steel  & 
Vanadium  Corp.  Ltd.  (Highveld).  For  the 
reasons  discussed  below,  we  are 
extending  the  preliminary  results  of  this 
administrative  review  by  30  days,  to  no 
later  than  July  2,  2003. 
EFFECTIVE  DATE:  June  9,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Elfi 
Blum  or  Scot  FuUerton  at  (202)  482- 
0197  or  (202)  482-1386,  respectively; 
Office  of  Antidumping/Countervailing 
Duty  Enforcement  Vn,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  D.C.  20230. 
SUPPLEMENTARY  INFORMATION: 

Baclcground 

On  September  19,  2001,  the 
Department  of  Commerce  published  in 
the  Federal  Register  the  antidumping 
duty  order  on  certain  hot-rolled  carbon 


steel  flat  products  from  South  Africa  (66 
FR  48242).  On  September  30,  2002,  in 
accordance  with  Section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act) 
and  section  19  CFR  351.213(b)  of  the 
regulations,  petitioners  Bethlehem  Steel 
Corporation,  National  Steel  Corporation, 
and  United  States  Steel  Corporation 
requested  a  review  of  the  antidumping 
duty  order  on  certain  hot-rolled  carbon 
steel  flat  products  from  South  Africa. 
On  September  30,  2002,  petitioner 
Nucor  Corporation  also  requested  a 
review  of  this  antidumping  duty  order. 
On  October  24,  2002,  we  published  a 
notice  of  "Initiation  of  Antidumping 
Review."  See  67  FR  65336.  On 
December  30,  2002,  Iscor/Saldanha 
informed  the  Department  it  was  unable 
to  respond  to  the  Department's 
questionnaire.  On  January  21,  2003, 
Highveld  informed  the  Department  that 
it  was  withdrawing  its  participation  in 
the  administrative  review. 

On  February  19,  2003,  petitioners' 
Bethlehem  Steel  Corporation,  National 
Steel  Corporation,  and  United  States 
Steel  Corporation  submitted  factual 
information  and  arguments  for 
determining  a  new  total  facts  available 
margin  for  respondents.  On  March  26, 
2003,  Highveld  submitted  comments 
contesting  petitioners'  methodology  for 
updating  Highveld's  facts  available 
margin.  On  May  20,  2003,  Iscor/ 
Saldanha  also  submitted  comments 
contesting  petitioners'  methodology  for 
updating  the  facts  available  margin. 


'  In  the  final  results  of  the  antidumping  duty 
investigation,  the  Department  determined  that  Iscor 
and  Saldanha  were  affiliated,  and  should  be  treated 
as  a  single  entity  for  purposes  of  the  investigation. 
See  Notice  of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value  and  Antidumping  Duty  Order: 
Certain  Hot-Rolled  Carbon  Steel  Flat  Products  from 
South  Africa,  66  FR  48242  (Sept.  19.  2001)  (LTFV 
investigation).  This  was  based  on  information  on 
the  public  record  of  the  contemporaneous 
coiutervailing  duty  investigation  of  hot-rolled 
products  from  South  Africa  that  1)  Iscor  is  a  50 
percent  shareholder  in  Saldanha.  and  is  in  a 
position  to  exercise  control  of  Saldanha's  assets, 
and  2)  both  companies  produce  the  subject 
merchandise.  In  this  review,  the  Department 
requested  that,  if  the  circumstances  had  not 
changed,  the  two  parties  file  a  combined  response. 
The  notice  of  appearance  was  filed  for  Iscor, 
including  its  subsidiary  Saldanha. 


Extension  of  Time  Limits  for 
Preliminary  Results  ~ 

Pursuant  to  section  751(a)(3)(A)  xif  the 
Act  and  section  351.213(h)(2)  of  the 
Department's  regulations,  the 
Department  may  extend  the  deadline  for 
completion  of  the  preliminary  results  of 
a  review  if  it  determines  that  it  is  not 
practicable  to  complete  the  preliminary 
results  within  the  statutory  time  limit  of 
245  days  from  the  last  day  of  the 
anniversjuy  month  of  the  order  for 
which  the  administrative  review  was 
requested.  Because  of  the  complexity 
and  timing  of  certain  issues  in  this  case, 
it  is  not  practicable  to  complete  this 
review  within  the  time  limit  mandated 
by  section  751(a)(3)(A)  of  the  Act.  The 
Department  requires  additional  time  to 
evaluate  information  submitted  by 
petitioners  regarding  the  determination 
of  facts  available. 

Therefore,  in  accordance  with  section 
751  (a)(3)(A)  of  the  Act  and  section 
351.213(h)(2)  of  the  Department's 
regulations,  the  Department  is  extending 
the  time  limits  for  the  preliminary 
results  by  30  days,  to  no  later  than  July 
2,  2003. 
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Dated:  |une  2.  2003. 
Barbara  E.  Tillman, . 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration,  Group  HI. 

|FR  Doc.  03-14443  Filed  6-6-02;  8:45  am) 

BHXINOCOOe  3610-OS-8 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-580-839] 

Certain  Polyester  Staple  Fiber  from 
Korea;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  and  Partial  Rescission  of 
Review  ^ 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACnON:  Notice  of  preliminary  results  of 
2001-2002  administrative  review. 

summary:  The  ttepartment  of  Commerce 
is  conducting  an  administrative  review 
of  the  antidumping  duty  order  on 
certain  polyester  staple  Rber  from 
Korea.  The  period  of  review  is  May  1 , 
2001.  through  April  30,  2002.  This 
review  covers  imports  of  certain 
polyester  staple  fiber  from  two 
producers/exporters. 

We  have  preliminarily  found  that 
sales  of  subject  merchandise  have  been 
made  below  normal  value.  If  these 
preliminary  results  are  adopted  in  our 
final  results,  we  will  instruct  the  U.S. 
Bureau  of  Customs  and  Border 
Protection  to  assess  antidumping  duties. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
We  will  issue  the  final  results  not  later 
than  120  days  from  the  date  of 
publication  of  this  notice. 
DATES:  EFFECTIVE  DATE:  June  9.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  McAllister.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW.  Washington  DC  20230; 
telephone  (202)  482-1174. 
SUPPLEMENTARY  INFORMATION: 

Baciigroiuid 

On  May  25,  2000.  the  Department  of 
Commerce  ("the  Department") 
published  an  antidumping  duty  order 
on  certain  polyester  staple  fiber  ("PSF") 
from  Korea.  (See  65  PR  33807).  On  May 
6,  2002,  the  Department  published  a 
notice  of  "Opportunity  to  Request 
Administrative  Review"  of  this  order. 
(See  67  FR  30356).  On  May  30,  2002. 
Daeyang  Industrial  Co.,  Ltd. 
("Daeyang").  Sunglim  Co.,  Ltd. 


("Simglim"),  Huvis  Corporation 
("Huvis"),  and  Estal  Industry  Co.,  Ltd. 
("Estal")  requested  administrative 
reviews.  On  May  31,  2002,  Sam  Young 
Synthetics  Co.,  Ltd.  ("Sam  Young"), 
Mijung  Ind.  Co.,  Ltd.  ("Mijung").  Keen 
Baek  Co.,  Ltd.  ("Keon  Baek"),  and  East 
Young  Co.,  Ltd.  ("East  Young")  made 
similar  requests  for  administrative 
reviews.  AJso,  on  May  31.  2002,  Stein 
Fibers,  Ltd.  ("Stein  Fibers"),  an 
interested  party  in  this  review, 
requested  an  administrative  review  of 
imports  of  the  subject  merchandise 
produced  by  Sam  Young,  Mijimg,  Keon 
Baek,  East  Young,  Huvis,  Daeyang,  and 
Estal.  On  June  25,  2002,  the  Department 
published  a  notice  initiating  the  review 
for  the  period  May  1 ,  2001 ,  through 
April  30,  2002.  (See  67  FR  42753). 

On  Jidy  10,  2002,  we  issued 
antidumping  questionnaires  in  this 
review.  On  August  2.  2002,  Sunglim 
withdrew  its  request  for  review.  On 
August  16.  2002,  Sam  Young,  Mijung, 
Keon  Baek,  Estal,  and  Daeyang 
withdrew  their  requests  for  review. 
Also,  on  August  16,  2002,  Stein  Fibers 
withdrew  its  request  for  administrative 
reviews  of  the  shipments  of  Sam  Young, 
Mijimg,  Keon  Baek,  Daeyang,  and  Estal. 
See  "Partial  Rescission"  section,  below. 

We  received  responses  from  East 
Young  and  Huvis  on  September  5,  2002. 
As  a  result  of  certain  below  cost  sales 
being  disregarded  in  the  previous 
administrative  review,  on  October  17, 
2002,  we  instructed  Huvis  to  respond  to 
the  cost  questionnaire.  On  November 
14,  2002,  we  received  Huvis'  response 
to  the  cost  questionnaire. 

On  September  30.  2002,  in  accordance 
with  19  CFR  351.301(d)(2)(ii),  Arteva 
Specialties  S.a.r.l.,  d/b/a  KoSa  and 
Wellman,  Inc.  ("the  petitioners"), 
alleged  that  East  Young  had  made  sales 
to  the  United  Kingdom,  East  Yoimg's 
reported  third-country  market,  at  prices 
below  the  cost  of  production  ("COP") 
during  the  POR.  On  October  2.  2002, 
East  Young  submitted  an  objection  to 
the  petitioners'  September  30,  2002, 
COP  allegation  on  the  basis  that  it  was 
untimely  filed,  inasmuch  as  the 
deadline  for  alleging  that  East  Young 
made  sales  in  its  third-country  market  at 
prices  below  the  COP  was  September 
26,  2002.  However,  we  accepted  the 
petitioners'  allegation  of  sales  below 
COP  and  proceeded  to  examine  the 
sufficiency  of  the  allegation  because  it 
was  not  submitted  so  late  that  the 
Department  would  be  uimecessarily 
delayed  in  reviewing  the  substance  of 
the  allegation  nor  would  it  cause  other 
interested  parties  difficulties  in 
representing  their  interests.  See 
Memorandimi  from  Team  to  Susan 
Kuhbach,  "Petitioners'  Allegation  of 


Sales  Below  Cost  of  Production,"  dated 
October  21,  2002,  which  is  on  file  in  the 
Central  Records  Unit  ("CRU")  in  room 
B-099  of  the  main  Department  building. 

On  October  29,  2002,  East  Young 
submitted  further  objections  to  the 
timeliness  and  merits  of  the  petitioners' 
cost  allegation.  On  November  4,  2002, 
the  petitioners  rebutted  East  Young's 
October  29,  2002,  submission.  On 
November  6,  2002,  East  Yoimg  rebutted 
the  petitioners'  November  4,  2002, 
submission.  On  December  6,  2002,  we 
found  that  the  petitioners'  allegation  did 
not  provide  a  reasonable  basis  to  initiate 
a  COP  investigation  on  East  Young's 
U.K.  sales  because  the  below-cost  sales 
were  not  representative  of  the  broader 
range  of  foreign  models  that  may  be 
used  to  determine  normal  value  ("NV") 
for  comparison  to  U.S.  sales.  See 
Memorandum  from  Team  to  John 
Brinkmann,  "Petitioners'  Allegation  of 
Sales  Below  the  Cost  of  Production  for 
East  Young  Co.,  Ltd.,"  dated  December 
6,  2002,  which  is  on  file  in  the  CRU. 

In  its  section  B  Questionnaire 
response,  East  Young  reported  the 
United  Kingdom  as  its  comparison 
market.  In  their  September  30,  2002, 
cost  allegation  and  in  an  October  28, 
2002,  letter,  the  petitioners  alleged  that 
the  United  Kingdom  was  not  an 
appropriate  third-country  market  for 
calculating  East  Young's  NV  because  of 
the  existence  of  a  dumping  finding  on 
PSF  frtsm  Korea  in  the  European  Union. 
On  November  4,  2002,  East  Young 
submitted  an  objection  to  the 
petitioners'  October  28.  2002, 
submission,  stating  that  the  United 
Kingdom  is  its  most  representative 
comparison  market.  In  the 
Memorandum  to  Susan  Kuhbach, 
"Selection  of  Comparison  Market  for 
East  Young," dated  November  20.  2002 
("East  Young  Comparison  Market 
Memorandum"),  which  is  on  file  in  the 
CRU,  we  recognized  that  the  European 
Union  has  made  a  finding  of  dumping 
concerning  PSF  from  Korea  that 
includes  PSF  currently  subject  to  an'  . 
order  in  the  United  States  and  which 
applies  to  East  Young's  merchandise.  As 
a  result,  we  indicated  that  reliance  on 
East  Young's  sales  to  the  United 
Kingdom  may  not  be  appropriate  for 
purposes  of  calculating  NV  in  this 
review.  While  we  did  not  immediately 
dismiss  East  Young's  sales  to  the  United 
Kingdom,  we  instructed  East  Young  to 
submit  a  revised  section  B  response  that 
includes  sales  both  to  the  United 
Kingdom  and  to  its  next  largest  third- 
country  market  for  which  no  finding  of 
dumping  exists  and  which  meets  the 
criteria  of  section  773(a)(l)(B)(ii)  of  the 
Tariff  Act  of  1930,  as  amended  ("the 
Act").  See  East  Young  Comparison 
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Market  Memo;  see  also  "Selection  of 
Comparison  Market"  section,  below. 

In  November  and  December  2002  and 
February  2003,  we  issued  supplemental 
questionnaires  to  East  Young  and  Huvis. 
We  received  responses  to  these 
supplemental  questionnaires  in 
December  2002  and  January  and 
February  2003. 

On  January  9,  2003,  in  accordance 
with  section  751(a)(3)(A)  of  the  Act,  we 
published  a  notice  extending  the  time 
limit  for  the  completion  of  the 
preliminary  results  in  this  case  by  120 
days  (i.e.,  until  no  later  than  June  2, 
2003).  (See  68  FR  1177). 

Scope  of  the  Order 

For  the  purposes  of  this  order,  the 
product  covered  is  certain  polyester 
staple  fiber  ("PSF").  PSF  is  defined  as 
synthetic  staple  fibers,  not  carded, 
combed  or  otherwise  processed  for 
spinning,  of  polyesters  measuring  3.3 
decitex  (3  denier,  inclusive)  or  more  in 
diameter.  This  merchandise  is  cut  to 
lengths  varying  from  one  inch  (25  nun) 
to  five  inches  (127  mm).  The 
merchandise  subject  to  this  order  may 
be  coated,  usually  with  a  silicon  or 
other  finish,  or  not  coated.  PSF  is 
generally  used  as  stuffing  in  sleeping 
bags,  mattresses,  ski  jackets,  comforters, 
cushions,  pillows,  and  furniture. 
Merchandise  of  less  than  3.3  decitex 
(less  than  3  denier)  currently  classifiable 
under  the  Harmonized  Tariff  Schedule 
of  the  United  States  ("HTSUS")  at 
subheading  5503.20.00.20  is  specifically 
excluded  from  this  order.  Also 
specifically  excluded  from  this.order  are 
polyester  staple  fibers  of  10  to  18  denier 
that  are  cut  to  lengths  of  6  to  8  inches 
(fibers  used  in  the  manufacture  of 
carpeting).  In  addition,  low-melt  PSF  is 
excluded  fitim  this  order.  Low-melt  PSF 
is  defined  as  a  bi-component  fiber  with 
an  outer  sheath  that  melts  at  a 
significantly  lower  temperature  than  its 
inner  core. 

The  merchandise  subject  to  this  order 
is  currently  classifiable  in  the  HTSUS  at 
subheadings  5503.20.00.45  and 
5503.20.00.65.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  piuposes,  the 
written  description  of  the  merchandise 
under  order  is  dispositive. 

Partial  Rescission 

As  noted  above,  Sunglim,  Sam  Young, 
Mijimg,  Keon  Baek,  Estal,  and  Daeyang 
withdrew  their  requests  for  review,  and 
Stein  Fibers  withdrew  its  request  for 
review  of  Sam  Young,  Mijung,  Keon 
Baek,  Daeyang,  and  Estal.  Because  these 
withdrawals  were  timely  filed  and  no 
other  party  requested  a  review  of  these 
companies,  pursuant  to  19  CFR 


351.213(d)(1)  we  are  rescinding  this 
review  with  respect  to  these  companies. 
We  will  instruct  the  U.S.  Bureau  of 
Customs  and  Border  Protection 
("BCBP")  to  liquidate  any  entries  from 
these  companies  during  the  period  of 
review  and  to  assess  antidumping  duties 
at  the  rate  that  was  applied  at  the  time 
of  entry. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  in  March  and  May  2003,  we 
verified  information  provided  by  East 
Young  and  Huvis  using  standard 
verification  procedures,  including  on- 
site  inspection  of  the  manufacturers' 
facilities,  examination  of  relevant  sales, 
cost  and  financial  records,  and  selection 
of  original  documentation  containing 
relevant  information.  The  Department 
reported  its  findings  from  the  sales 
verifications  on  May  12,  2003.  See 
Memorandum  to  the  File,  "Verification 
of  the  Sales  Response  of  East  Young  Co., 
Ltd.,"  dated  May  12,  2003  ("East  Young 
Verification  Report"),  and 
Memorandum  to  the  File,  "Verification 
of  the  Sales  Response  of  Huvis 
Corporation," dated  May  12,  2003 
("Huvis  Sales  Verification  Report"). 
which  are  on  file  in  the  CRU.  Due  to  the 
timing  of  the  cost  verification  of  Huvis, 
the  Department  will  report  its  findings 
~  from  the  cost  verification  after  the 
preliminary  results. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  PSF  by 
the  respondents  to  the  United  States 
were  made  at  less  than  NV,  we 
compared,  as  appropriate,  export  price 
("EP"),  to  NV,  as  described  in  the 
"Export  Price"  and  "Normal  Value" 
sections  of  this  notice. 

Pursuant  to  section  777A(d)(2)  of  the 
Act,  we  compared  the  EPs  of  individual 
U.S.  transactions  to  the  weighted- 
average  NV  of  the  foreign  like  product 
where  there  were  sales  made  in  the 
ordinary  course  of  trade,  as  discussed  in 
the  "Cost  of  Production  Analysis" 
section  below. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
produced  by  the  respondents  covered  by 
the  description  in  the  "Scope  of  the 
Order"  section,  above,  to  be  foreign  like 
products  for  purposes  of  determining 
appropriate  product  comparisons  to 
U.S.  sale$.  In  accordance  with  section 
773(a)(l)(C)(ii)  of  the  Act,  in  order  to 
determine  whether  there  was  a 
sufficient  volimie  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV.  we  compared  each 
respondent's  volume  of  home  market 


sales  of  the  foreign  like  product  to  the 
volume  of  its  U.S.  sales  of  the  subject 
merchandise.  (For  further  details,  see 
the  "Normal  Value"  section,  below.) 

We  compared  U.S.  sales  to  sales  made 
in  the  appropriate  comparison  market 
within  the  contemporaneous  window 
period,  which  extends  from  three 
months  prior  to  the  POR  until  two 
months  after  the  POR.  Where  there  were 
no  sales  of  identical  merchandise  in  the 
comparison  market  made  in  the 
ordinary  course  of  trade  to  compare  to 
U.S.  sales,  we  compared  U.S.  sales  to 
sales  of  the  most  similar  foreign  like 
product  made  in  the  ordinary  course  of 
trade.  Where  there  were  no  sales  of 
identical  or  similar  merchandise  made 
in  the  ordinary  course  of  trade  in  the 
comparison  market  to  compare  to  U.S. 
sales,  we  compared  U.S.  sales  to 
constructed  value  ("CV").  In  making 
product  comparisons,  consistent  with 
our  final  determination  in  the  original 
investigation,  we  matched  foreign  like 
products  based  on  the  physical 
characteristics  reported  by  the 
respondents  in  the  following  order:  (1) 
composition;  (2)  type;  (3)  grade;  (4) 
cross  section;  (5)  finish;  and  (6)  denier 
(see  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Polyester  Staple  Fiber  From  the 
Republic  of  Korea,  65  FR  16880, 16881 
(March  30,  2000)). 

Date  of  Sale 

hi  its  original  questionnaire 
responses.  East  Young  reported 
comparison  market  and  U.S.  sales  using 
invoice  date  as  the  date  of  sale.  Based 
on  the  description  of  the  sales  process 
provided  by  East  Young,  we  note  that, 
in  the  company's  normal  commercial 
practice,  the  sales  invoice  is  normally 
issued  after  the  date  of  shipment. 
Because  the  date  of  shipment  almost 
always  precedes  the  reported  date  of 
sale,  we  preliminarily  find  that  the  date 
of  shipment  better  reflects  the  date  on 
which  East  Young  established  the 
material  terms  of  sale,  in  accordance 
with  19  CFR  351.401(i).  Accordingly, 
we  have  relied  on  the  date  of  shipment 
as  the  date  of  sale. 

Export  Price 

For  sales  to  the  United  States,  we 
calculated  EP,  in  accordance  with 
section  772(a)  of  the  Act,  because  the 
merchandise  was  sold  prior  to 
importation  by  the  exporter  or  producer 
outside  the  United  States  to  the  first 
unaffiliated  purchaser  in  the  United 
States  and  because  constructed  export 
price  methodology  was  not  otherwise 
warranted.  We  calculated  EP  based  on 
the  FOB,  C&F,  CIF.  EDDP  (ex-dock  duty 
paid),  or  CFR  packed  price  to 
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unaffiliated  purchasers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  consistent  with  section 
772(c)(2)(A)  of  the  Act,  for  the  following 
movement  expenses:  inland  freight  from 
the  plant  to  port  of  exportation,  foreign 
brokerage  and  handling,  wharfage, 
container  taix,  bill  of  lading  charge, 
terminal  handling  charge,  international 
freight,  marine  insurance,  and  U.S. 
customs  duty. 

We  increased  EP.  where  appropriate, 
for  duty  drawback  in  accordance  with 
section  772(c)(1)(B)  of  the  Act.  East 
Young  and  Huvis  claim  to  have  received 
duty  drawback  under  the  two  systems  in 
place  in  Korea:  either  the  individual- 
rate  system  or  the  fixed-rate  system  (i.e., 
the  simplified  fixed  drawback  system). 
In  prior  investigations  and 
administrative  reviews,  the  Department 
has  examined  the  individual-rate  system 
and  found  that  the  government  controls 
in  place  enable  the  Department  to 
examine  the  criteria  under  this  system 
for  receiving  a  duty  drawback 
adjustment  {i.e.,  that  (1)  the  rebates 
received  were  directly  linked  to  import 
duties  paid  on  inputs  used  in  the 
manufacture  of  the  subject  merchandise, 
and  (2)  there  were  sufficient  imports  to 
account  for  the  rebates  received).  See 
Final  Results  of  Antidumping  Duty 
Administrative  Review  and  Partial 
Termination  of  Administrative  Review: 
Circular  Welded  Non- Alloy  Steel  Pipe 
From  the  Republic  of  Korea,  62  FR 
55574.  55577  (October  27.  1997).  Huvis 
provided  documentation  demonstrating 
that  it  received  duty  drawback  under 
the  individual-rate  system.  We 
examined  this  documentation  and 
confirmed  that  Huvis  met  the 
Department's  two-prong  test  for 
receiving  a  duty  drawback  adjustment. 
Accordingly,  we  are  allowing  the  full 
duty  drawback  adjustment  on  all  of 
Huvis"  U.S.  sales. 

For  all  sales  by  East  Young,  duty 
drawback  was  received  under  the  fixed- 
rate  system.  The  Department  has  found 
that  the  Korean  fixed-rate  duty 
drawback  system  does  not  sufficiently 
link  import  duties  paid  to  rebates 
received  upon  export.  Therefore,  the 
fixed-rate  system  does  not,  in  and  of 
itself,  meet  the  Department's  criteria, 
i.e.,  that  the  rebates  received  were 
directly  linked  to  import  duties  paid  on 
inputs  used  in  the  manufacture  of  the 
subject  merchandise,  and  that  there 
were  sufficient  imports  to  account  for 
the  rebates  received.  See  id.  In  this  case. 
East  Young  was  unable  to  demonstrate 
successfully  that  duty  drawback  which 
it  received  under  the  fixed-rate  system 
met  the  Department's  criteria  for  a  duty 
drawback  adjustment.  See  East  Young 
Verification  Report  at  22.  Accordingly, 


for  purposes  of  these  preliminary 
results,  we  are  not  granting  East  Young 
duty  drawback  adjustments  claimed 
under  the  fixed-rate  system. 

Finally,  we  made  the  following 
company-specific  changes  to  EP.  For 
East  Young,  we  reclassified  certain 
expenses  reported  by  the  respondent  as 
direct  selling  expenses  [i.e..  wharfage, 
container  tax,  bill  of  lading  charge, 
terminal  handUng  charge)  as  movement 
expenses.  Also,  based  on  our  findings  at 
verification,  we  recalculated  East 
Young's  reported  packing  costs  and 
corrected  the  reporting  of  the  U.S. 
matching  control  numbers  to  include  a 
missing  characteristic.  For  further  detail 
on  these  changes,  see  Memorandum  to 
the  File,  "Preliminary  Results 
Calculation  Memorandum  for  East 
Young  Co.,  Ltd.. "  dated  June  2,  2003 
("East  Young  Calculation 
Memorandum"),  which  is  on  file  in  the 
CRU. 

For  Huvis,  based  on  our  verification 
findings,  we  revised  the  reporting  of 
product  finish  and  corrected  the 
matching  control  numbers  for  certain 
product  types.  In  addition,  we  revised 
foreign  brokerage  and  handling  expense, 
credit  expense,  and  bank  fees  for  certain 
observations.  For  further  detail  on  these 
changes,  see  Memorandum  to  the  File, 
"Preliminary  Results  Calculation 
Memorandum  for  Huvis  Corporation," 
dated  June  2,  2003  ("Huvis  Calculation 
Memorandum"),  which  is  on  file  in  the 
CRU. 

Normal  Value 

A.  Selection  of  Comparison  Market 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  of 
certain  PSF  in  the  home  market  to  serve 
as  a  viable  basis  for  calculating  NV.  we 
compared  each  respondent's  home 
market  sales  of  the  foreign  like  product 
to  its  volume  of  U.S.  sales  of  the  subject 
merchandise,  in  accordance  with 
section  773(a)  of  the  Act.  In  the  case  of 
Huvis,  because  the  aggregate  volume  of 
home  market  sales  of  the  foreign  like 
product  was  greater  than  five  percent  of 
the  aggregate  volume  of  U.S.  sales  for 
the  subject  merchandise,  we  determined 
that  the  home  market  provided  a  viable 
basis  for  calculating  NV.  Therefore,  for 
Huvis,  in  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act.  we  based  NV 
on  the  prices  at  which  the  foreign  like 
product  was  first  sold  for  consumption 
in  the  exporting  country  in  the  usual 
commercial  quantities  and  in  the 
ordinary  course  of  trade. 

East  Young  reported  that  its  home 
market  sales  of  PSF  during  the  POR 
were  less  than  five  percent  of  its  sales 
to  the  United  States.  Therefora,  East 


Young  did  not  have  a  viable  home 
market  for  purposes  of  calculating  NV. 
As  noted  above  in  the  "Background" 
section.  East  Young  reported  that  the 
United  Kingdom  was  its  largest  third- 
coimtry  market  and,  consequently, 
submitted  its  sales  to  the  United 
Kingdom  for  purposes  of  calculating 
NV.  Pursuant  to  section  773(a){l)(B)(ii)    ■ 
of  the  Act,  sales  to  a  particular  third- 
.  country  market  may  be  utilized  if  (I)  the 
prices  in  such  market  are  representative; 
(II)  the  aggregate  quantity  of  the  foreign 
like  product  sold  by  the  producer  or 
exporter  in  the  third-country  market  is 
five  percent  or  more  of  the  aggregate 
quantity  of  the  subject  merchandise  sold 
in  or  to  the  United  States;  and  (III)  the 
Department  does  not  determine  that  a 
particular  market  situation  in  the  third- 
country  market  prevents  a  proper 
comparison  with  the  U.S.  price.  Based 
on  our  review  of  these  criteria,  the 
Department  found  that  East  Young  had 
inore  than  one  potential  comparison 
market  that  satisfied  these  criteria.  See 
East  Young  Comparison  Market  Memo. 

In  accordance  with  19  CFR 
351.404(e),  in  selecting  a  third-country 
market  where  prices  in  more  than  one 
third  country  satisfy  the  criteria  of 
section  773(a)(l)(B)(ii)  of  the  Act,  the 
Department  will  generally  select  the 
third  country  based  on  the  following 
criteria:  (1)  the  foreign  like  product 
exported  to  a  particular  third  country  is 
more  similar  to  the  subject  merchandise 
exported  to  the  United  States  than  is  the 
foreign  like  product  exported  to  other 
third  countries;  (2)  the  volume  of  sales 
to  a  particular  third  country  is  larger 
than  the  volume  of  sales  to  other  third 
countries;  and  (3)  such  other  factors  as 
the  Department  considers  appropriate. 
Regarding  the  third  criterion,  the 
E)epartment  has  never  formally  specified 
"such  other  factors"  that  the 
Department  considers  appropriate  and, 
therefore,  the  Department's 
determination  of  whether  other  factors 
exist  is  nlade  on  a  case-by-case  basis. 
See  Antidumping  Duties;  Countervailing 
Duties:  Final  Rule,  62  FR  2729B,  27358 
(May  19,  1997). 

We  believe  diat  the  existence  of  a   ' 
dumping  finding  in  a  third-country 
market  which  includes  the  merchandise 
and  the  company  that  is  being 
investigated  or  reviewed  by  the 
Department  is  a  relevant  factor  in 
determining  whether  to  use  such  market 
as  a  basis  for  determining  NV.  Such  a 
scenario  signifies  a  clear  reason  to 
believe  or  suspect  that  a  NV  calculated 
using  sales  in  such  market  would 
potentially  be  understated,  thereby 
undermining  the  validity  and  accuracy 
of  our  dumping  calculations.  See  also 
Alloy  Piping  Products,  Inc.  v.  United 
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States,  201  F.  Supp.i2d  1267, 1277  (CIT 
2002)  (noting  that  "the  goal  of  accuracy 
cannot  be  achieved  if  Commerce  relies 
upon  diunped  third  country  prices  to 
calculate  NV").  Accordingly,  because 
the  European  Union  has  made  a  finding 
of  dumping  concerning  PSF  from  Korea 
which  includes  the  PSF  currently 
subject  to  an  order  in  the  United  States 
and  to  which  East  Young  is  subject,  we 
are  rejecting  the  use  of  the  United 
Kingdom  as  a  third-country  comparison 
market  for  purposes  of  determining  NV. 
Instead,  for  purposes  of  determining 
NV,  we  are  relying  on  East  Young's  sales 
to  its  next  largest  third-country  market 
for  which  no  finding  of  dumping  exists 
and  which  meets  the  criteria  of  section 
773(a){l)(B)(ii)  of  the  Act.  i.e.,  Morocco. 

B.  Level  of  Trade 

Section  773(a)(l)(B)(i)  of  the  Act 
states  that,  to  the  extent  practicable,  the 
Department  will  calculate  NV  based  on 
sales  at  the  same  level  of  trade  ("LOT") 
as  the  EP.  Sales  are  made  at  different 
LOTs  if  they  are  made  at  different 
marketing  stages  (or  their  equivalent). 
See  19  CFR  351.412(c)(2).  Substantial 
differences  in  selling  activities  are  a 
necessary,  but  not  sufficient,  condition 
for  determining  that  there  is  a  difference 
in  the  stages  of  marketing.  Id.;  see  also 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Cut-to- 
Length  Carbon  Steel  Plate  From  South 
Africa,  62  FR  61731,  61732  (November 
19, 1997).  In  ordet'  to  determine  whether 
the  comparison  sales  were  at  different 
stages  in  the  marketing  process  than  the 
U.S.  sales,  we  reviewed  the  distribution 
system  in  each  market  (i.e.,  the  "chain 
of  distribution"),'  including  selling 
functions, 2  class  of  customer  ("customer 
category"),  and  the  level  of  selling 
expenses  for  each  type  of  sale; 

Pursuant  to  seption  773(a)(l)(B)(i)  of 
the  Act,  in  identifying  levels  of  trade  for 
EP  and  comparison  market  sales  (i.e., 
NV  based  on  either  home  market  or 
third  country  prices^),  we  consider  the 


'  The  marketing  process  in  the  United  States  and 
comparison  markets  begins  with  the  producer  and 
extends  to  the  sale  to  the  final  user  or  customer. 
The  chain  of  distribution  between  the  two  may  have 
many  or  few  links,  and  the  respondents'  sales  occur 
somewhere  along  this  chain.  In  performing  this 
evaluation,  we  considered  the  narrative  responses 
of  each  respondent  to  properly  determine  where  in 
the  ch^n  of  distribution  the  sale  appears  to  occur.- 

'  Selling  fuhctions  associated  with  a  particular 
chain  of  distribution  help  us  to  evaluate  the  level(s) 
of  trade  in  a  particular  market.  For  purposes  of 
these  preliminary  results,  we  have  organized  the 
common  selling  functions  into  four  major 
,  categories:  sales  process  and  marketing  support, 
freight  and  delivery,  inventory  and  warehousing, 
and  quality  assurance/ warranty  services.  Other 
selling  functions  unique  to  specific  companies  were 
considered,  as  appropriate. 

^  Where  NV  is  based  on  CV,  we  determine  the  NV 
LOT  based  on  the  LOT  of  the  sales  from  which  we 


Starting  prices  before  any  adjustments. 
See  Micron  Technology,  Inc.  v.  United 
States,  et.  al,  243  F.  3d  1301,  1314- 
1315  (Fed.  Cir.  2001)  (affirming  this 
methodology). 

When  the  Department  is  unable  to 
match  U.S.  sales  to  sales  of  the  foreign 
like  product  in  the  comparison  market 
at  the  same  LOT  as  the  EP,  the 
Department  may  compare  the  U.S.  sale 
to  sales  at  a  different  LOT  in  the 
comparison  market.  In  comparing  EP 
sales  at  a  different  LOT  in  the 
comparison  market,  where  available 
data  show  that  the  difference  in  LOT 
affects  price  comparability,  we  make  a 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act. 

Huvis  reported  that  it  made  direct 
sales  to  distributors  and  end  users  in 
both  the  home  market  and  in  the  United 
States,  and  also  to  the  Uiiited  States 
through  a  trading  company.  East  Young 
made  direct  sales  to  an  end  user  in  the 
comparison  market  and  to  distributors 
and  end  users  in  the  United  States.  Each 
respondent  jhas  reported  a  single 
channel  of  distribution  and  a  single 
level  of  trade  in  each  market,  and  has 
not  requested  a  level  of  trade 
adjustment.  We  examined  the 
information  reported  by  each 
respondent  regarding  its  marketing 
process  for  making  the  reported 
comparison  market  and  U.S.  sales, 
including  the  type  and  level  of  selling 
activities  performed  and  customer 
categories.  Specifically,  we  considered 
the  extent  to  which  sales  process,  freight 
services,  warehouse/ inventory 
maintenance,  and  warranty  services 
varied  with  respect  to  the  different 
customer  categories  (i.e.,  distributors 
and  end  users)  within  each  market  and 
^across  the  markets.  Based  on  our 
analyses,  we  found  a  single  level  of 
trade  in  the  United  States,  and  a  single, 
identical  level  of  trade  in  the 
comparison  market  for  both 
respondents.  Thus,  it  was  unnecessary 
to  make  a  LOT  adjustment  for  East 
Young  or  Huvis  in  comparing  EP  and 
comparison  market  prices. 

C.  Sales  to  Affiliated  Customers 

Huvis  made  sales  in  the  home  market 
to  an  affiliated  customer.  To  test 
whether  these  sales  were  made  at  arm's 
length,  we  compeu'ed  the  starting  prices 
of  sales  to  the  affiliated  customer  to 
those  of  unaffiliated  customers,  net  of 
all  movement  charges,  direct  and 
indirect  selling  expenses,  discounts,  and 
packing.  Where  the  price  to  the 
affiliated  customer  was  on  average  99.5 


percent  or  more  of  the  price  to  Huvis' 
unaffiliated  customers,  we  determined 
that  the  sales  made  to  the  affiliated 
customer  were  at  arm's  length  and 
included  those  sales  in  our  calculation 
of  NV  pursuant  io  19  CFR  351. 403(c). ^ 
Where  prices  to  Huvis'  affiliated 
customer  were,  on  average,  less  than 
99.5  percent  of  the  fwices  to  unaffiliated 
customers,  we  determined  that  these 
sales  were  not  at  arm's  length  and 
excluded  them  from  our  analysis. 

D.  Cost  of  Production  Analysis 

As  discussed  in  the  "Background" 
section  above,  there  were  reasonable 
grounds  to  believe  or  suspect  that  Huvis 
made  sales  of  the  subject  merchandise 
in  its  comparison  market  at  prices  below 
-  the  COP  in  accordance  with  section 
773(b)  of  the  Act. 

1. Calculation  of  COP 

We  calculated  the  COP  on  a  product- 
specific  basis,  based  on  the  sum  of 
Huvis'  costs  of  materials  and  fabrication 
for  the  foreign  like  product,  plus 
amounts  for  selling,  general  and 
administrative  ("SG&A")  expenses.  ' 
including  interest  expenses,  and  the 
costs  of  all  expenses  incidental  to 
placing  the  foreign  like  product  in  a 
condition  packed  ready  for  shipment  in 
accordance  with  section  773(b)(3)  of  the 
Act. 

We  relied  on  COP  information 
submitted  by  Huvis  in  its  cost 
questionnaire  responses,  except  for  the 
following  adjustments.  First,  we 
adjusted  Huvis'  reported  cos\.  of 
manufacturing  to  account  for  purchases 
of  terephthalic  acid  and  ethylene  glycol 
from  affiliated  parties  at  non-arm's 
length  prices.  See  Memorandum  from 
Robert  Greger  to  Neal  Halper,  Director, 
Office  of  Accounting,  "Cosf 
Adjustments,"  dated  June  2,  2003 
("Huvis  Cost  Memorandum"),  which  is 
on  file  in  the  CRU.  Second,  we  adjusted 
Huvis'  submitted  G&A  expenses  to 
exclude  foreign  exchange  gains  and 
losses,  revenue  from  the  sale  of  test 
materials,  revenue  on  further  processing 
and  revenue  on  the  sale  of  raw 
materials.  See  Huvis  Cost  Memorandum. 
Third,  we  adjusted  Huvis'  submitted 
financial  expense  ratio  to  include  the 
total  net  foreign  exchange  .gains  and 
losses  from  the  financial  statements.  See 
Huvis  Cost  Memorandum. 


derive  selling  expenses,  general  and  administrative 
("G&A")  expenses,  and  profit  for  CV,  where 
possible.  * 


•*  We  note  that  the  Department  recently  adopted 
a  new  arm's  length  test  whereby  sales  to  affiliates, 
will  be  determined  to  be  at  arm's  length  if  the  prices 
are.  on  average,  within  a  range  of  98  percent  to  102 
percent  of  prices  to  unaffiliated  customers.  See 
Antidumping  Proceedings:  Affiliated  Party  Sales  in 
the  Ordinary  Course  of  Trade.  67  FR  69186 
(November  15.  2002).  The  Department's  new  arm's 
length  test  is  only  applicable  to  investigations  and 
reviews  initiated  on  or  after  November  23,  2002, 
which  is  subsequent  to  the  initiation  of  this  rexiew. 
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2.  Test  of  Comparison  Market  Prices 
For  Huvis,  on  a  product-specific  basis, 

we  compared  the  adjusted  weighted- 
average  COP  figures  for  the  POR  to  the 
comparison  market  sales  of  the  foreign 
like  product,  as  required  under  section 
773(b)  of  the  Act,  in  order  to  determine 
whether  these  sales  were  made  at  prices 
below  the  COP.  On  a  product-specific 
basis,  we  compared  the  COP,  consisting 
of  the  cost  of  manufacturing,  G&A  and 
interest  expenses,  to  the  comparison 
market  prices,  less  any  applicable 
movement  charges,  rebates,  discounts, 
and  direct  and  indirect  selling  expenses. 
In  determining  whether  to  disregard 
comparison  market  sales  made  at  prices 
less  than  their  COP,  we  examined,  in 
accordance  with  sections  773(b)(1)(A) 
and  (B)  of  the  Act,  whether  such  sales 
were  made  (1)  within  an  extended 
period  of  time  in  substantial  quantities, 
and  (2)  at  prices  which  permitted  the 
recovery  of  all  costs  within  a  reasonable 
period  of  time. 

3.  Results  of  COP  Test 

Pursuant  to  section  773(b)(1),  where 
less  than  20  percent  of  Huvis'  sales  of 
a  given  product  are  at  prices  less  than 
the  COP,  we  do  not  disregard  any 
below-cost  sales  of  that  product, 
because  we  determine  that  in  such 
instances  the  below-cost  sales  were  not 
made  in  "substantial  quantities."  Where 
20  percent  or  more  of  Huvis'  sales  of  a 
given  product  are  at  prices  less  than  the 
COP,  we  determine  that  the  below-cost 
sales  represent  "substantial  quantities" 
within  an  extended  period  of  time,  in 
accordance  with  section  773(b)(1)(A)  of 
the  Act.  In  such  cases,  we  also 
determine  whether  such  sales  were 
made  at  prices  which  would  not  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time,  in  accordance  with 
section  773(b)(1)(B)  of  the  Act. 

We  found  that,  for  certain  speciHc 
products,  more  than  20  percent  of 
Huvis'  comparison  market  sales  were  at 
prices  less  than  the  COP  and.  thus,  the 
below-cost  sales  were  made  within  an 
extended  period  of  time  in  substantial 
quantities.  In  addition,  these  sales  were 
made  at  prices  that  did  not  provide  for 
the  recovery  of  costs  within  a  reasonable 
period  of  time.  Therefore,  wef  excluded 
these  sales  and  used  the  remaining 
sales,  if  any,  as  the  basis  for  determining 
NV,  in  accordance  with  section 
773(b)(1). 

E.  Calculation  of  Normal  Value  Based 
on  Comparison  Market  Prices 

We  calculated  NV  based  on  the  price 
to  unaffiliated  customers.  We  made 
adjustments  for  differences  in  packing 
in  accordance  with  sections  773(a)(6)(A) 
and  773{a)(6)(B)(i)  of  the  Act.  We  also 
made  adjustments,  where  appropriate. 


consistent  with  section  773(a)(6)(B)(ii) 
of  the  Act,  for  the  following  movement 
expenses:  inland  freight  from  the  plant 
to  the  port  of  exportation,  inland  freight 
from  the  plant  to  the  customer,  foreign 
brokerage  and  handling,  wharfage, 
container  tax.  bill  of  lading  charge, 
terminal  handling  charge,  and 
international  freight.  In  addition,  we 
made  adjustments  for  differences  in 
circumstances  of  sale  ("COS")  in 
accordance  with  section  773(a)(6)(C)(iii) 
of  the  Act  and  19  CFR  351.410.  We 
made  COS  adjustments,  where 
appropriate,  by  deducting  direct  selling 
expenses  incurred  on  comparison 
market  sales  (credit  expenses,  bank 
charges,  less  charges,  and  letter  of  credit 
charges)  and  adding  U.S.  direct  selling 
expenses  (credit  expenses,  bank  charges, 
and  less  charges).  For  East  Young,  we 
did  not  increase  NV  for  duty  drawback 
because,  as  stated  in  the  "Export  Price" 
section.  East  Young  was  unable  to 
demonstrate  successfully  that  duty 
drawback  which  it  received  under  the 
fixed-rate  system  met  the  Department's 
criteria  for  a  duty  drawback  adjustment. 

Finally,  we  made  the  following 
company-specific  changes  to  NV.  For 
East  Young,  we  reclassified  certain 
expenses  reported  by  the  respondent  as 
direct  selling  expenses  (i.e.,  wharfage, 
container  tax,  bill  of  lading  charge, 
terminal  handling  charge)  as  movement 
expenses.  Also,  based  on  our  findings  at 
verification,  we  recalculated  East 
Young's  reported  packing  costs.  See 
East  Young  Calculation  Memorandum. 

For  Huvis,  based  on  our  findings  at 
verification,  we  revised  the  reporting  of 
product  finish  and  recalculated  the 
matching  control  numbers  for  certain 
product  types.  We  also  recalculated 
credit  expenses  by  revising  the  short- 
term  interest  rate  and  correcting  the 
credit  periods  for  certain  customers  who 
purchase  PSF  on  open  payment  terms. 
Finally,  based  on  our  verification 
findings,  we  made  several  revisions  to 
the  respondent's  reported  inland  freight 
expenses.  See  Huvis  Calculation 
Memorandum. 

F.  Calculation  of  Normal  Value  Based 
on  Constructed  Value 

Section  773(a)(4)  of  the  Act  provides 
that,  where  NV  cannot  be  based  on 
comparison-market  sales,  NV  may  be 
based  on  CV.  Accordingly,  for  East 
Young,  when  sales  of  comparison 
products  could  not  be  found  because 
there  were  no  sales  of  a  comparable 
product,  we  based  NV  on  CV. 

In  accordance  with  sections  773(e)(1), 
(e)(2)(A),  and  (e)(3)  of  the  Act.  we 
calculated  CV  based  on  the  sum  of  the 
cost  of  materials  and  fabrication  for  the 
merchandise,  plus  amounts  for  selling 


expenses,  G&A  (including  interest), 
profit  and  U.S.  packing  costs.  We 
calculated  the  cost  of  materials  and 
fabrication  based  on  the  methodology 
described  in  the  "Calculation  of  COP" 
section  of  this  notice.  In  accordance 
with  section  773(e)(2)(A)  of  the  Act,  we 
based  selling  expenses,  G&A,  and  profit 
on  the  amounts  incurred  and  realized  by 
East  Young  in  connection  with  the 
production  and  sale  of  the  foreign  like 
product  in  the  ordinary  course  of  trade 
for  consumption  in  the  foreign  country. 
For  a  discussion  of  the  calculation  of 
G&A  and  interest  expense  ratios  for  East 
Young,  see  East  Young  Calculation 
Memorandum. 

For  price-to-CV  comparisons,  we 
made  adjustments  to  CV  in  accordance 
with  section  773(a)(8)  of  the  Act.  Where 
we  compared  CV  to  EP,  we  made 
circumstance-of-sale  adjustments. 

Preliminary  Results  of  the  Review 

We  determine  that  the  following 
dumping  margins  exist  for  the  period 
May  1.  2001,  through  April  30,  2002: 


Exporter/manufacturer 

Weighted-average 
margin  percentage 

East  Young  Co.,  Ltd.  .. 
Huvis  Corporation  

4.07 
0.22(de  minimis) 

Any  interested  party  may  request  a 
hearing  within  30  days  of  publication  of 
this  notice.  Any  hearing,  if  requested, 
will  be  held  42  days  after  the 
publication  of  this  notice,  or  the  first 
workday  thereafter.  Issues  raised  in  the 
hearing  will  be  limited  to  those  raised 
in  the  case  and  rebuttal  briefs.  Interested 
parties  may  submit  case  briefs  within  30 
days  of  the  date  of  publication  of  this 
notice.  Rebuttal  briefs,  which  must  be 
limited  to  issues  raised  in  the  case 
briefs,  may  be  filed  not  later  than  35 
days  after  the  date  of  publication  of  this 
notice.  Parties  who  submit  case  briefs  or 
rebuttal  briefs  in  this  proceeding  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument  with  an 
electronic  version  included. 

The  Department  will  issue  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  such  written  briefs 
or  hearing,  within  120  days  of 
publication  of  these  preliminary  results. 

Assessment  Rates  and  Cash  Deposit 
Requirements 

Pursuant  to  19  CFR  351.212(b).  the 
Department  calculates  an  assessment 
rate  for  each  importer  of  the  subject 
merchandise.  The  Department  will  issue 
appropriate  assessment  instructions 
directly  to  the  BCBP  within  15  days  of 
publication  of  the  final  results  of  this 
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review.  Upon  issuance  of  the  final 
results  of  this  administrative  review,  if 
■  any  importer-specific  assessment  rates 
calculated  in  the  final  results  are  above 
de  minimis  (i.e..  at  or  above  0.5  percent), 
the  Department  will  instruct  the  BCBP 
to  assess  antidumping  duties  on 
appropriate  entries  by  applying  the 
assessment  rate  to  the  entered  quantity 
of  the  merchandise.  For  assessment 
purposes,  we  calculated  importer- 
specific  assessment  rates  for  the  subject 
merchandise  by  aggregating  the 
dumping  duties  due  for  all  U.S.  sales  to 
each  importer  and  dividing  the  amount 
by  the  total  entered  quantity  of  the  sales 
to  that  importer. 

The  following  deposit  requirements 
will  be  effective  upon  completion  of  the 
final  results  of  this  administrative 
review  for  all  shipments  of  certain 
polyester  staple  fiber  from  Korea  . 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  the 
cash  deposit  rate  for  the  reviewed 
companies  will  be  the  rate  established 
ill  the  final  results  of  this  administrative 
review  (except  no  cash  deposit  will  be 
required  if  its  weighted-average  margin 
is  de  minimis,  i.e.,  less  than  0.5 
percent);  (2)  for  merchandise  exported 
by  manufacturers  or  exporters  not 
covered  in  this  review  but  covered  in 
the  original  less-than-fair-value 
investigation  or  a  previous  review,  the 
cash  deposit  will  continue  to  be  the 
most  recent  rate  published  in  the  final 
determination  or  final  results  for  which 
the  manufacturer  or  exporter  received 
an  individual  rate;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  the 
previous  review,  or  the  original 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  reviews, 
the  cash  deposit  rate  will  be  11.35 
percent,  the  "all  others"  rate  established 
in  Notice  of  Amended  Final 
Determination  of  Sales  at  Less  than 
Fair  Value:  Certain  Polyester  Staple 
Fiber  from  the  Republic  of  Korea,  and 
Antidumping  Duty  Orders:  Certain 
Polyester  Staple  Fiber  from  the  Republic 
of  Korea  and  Taiwan,  65  FR  33807  (May 
25,  2000). 

Notification  to  Importers 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 


duties  prior  to  liquidation  of  the 

relevant  entries  during  this  review 

period.  Failure  to  comply  with  this 

requirement  could  result  in  the 

Secretary's  presumption  that 

reimbursement  of  antidumping  duties 

occurred  and  the  subsequent  assessment 

of  double  antidumping  duties. 

We  are  issuing  and  publishing  these 

results  in  accordance  with  sections 

751(a)(1)  and  777(i)(l)  of  the  Act. 

*  > 
Dated:  June  2,  2003. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  03-14444  Filed  6-6-02:  8:45  am] 

BtLUNG  CODE  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-533-610] 

Stainless  Steel  Bar  from  India; 
Extension  of  Time  Limit  for  the  Rnal 
Results  of  the  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  Extension  of  Time 
Limit. 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the  final 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  stainless 
steel  bar  from  India.  The  period  of 
review  is  February  1,  2001,  through 
January  31,  2002.  This  extension  is 
made  pursuant  to  section  751(a)(3)(A)  of 
the  Tariff  Act  of  1930,  as  amended  by 
the  Uruguay  Round  Agreements  Act. 

DATES:  EFFECTIVE  DATE:  June  9,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Cole 
Kyle.  Office  1,  Import  Administration. 
International  Trade  Administration.. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW. 
Washington  DC  20230;  at  telephone 
(202) 482-1503. 

Background 

On  March  7,  2003,  the  Department 
published  the  preliminary  results  of  the 
administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  bar  from  India  covering  the  period 
February  1,  2001  through  January  31, 
2002  (68  FR  11058).  The  final  results  for 
the  antidimiping  duty  administrative 
review  of  stainless  steel  bar  from  India 
are  currently  due  no  later  than  July  7, 
2003. 


Extension  of  Time  Limits  for  Final 
Results 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  by  the  Uruguay 
Round  Agreements  Act  ("the  Act"), 
requires  the  Department  of  Commerce 
("the  Department")  to  issue  the 
preliminary  results  of  an  administrative 
review  within  245  days  after  the  last  day 
of  the  anniversary  month  of  an 
antidumping  duty  order  for  which  a 
review  is  requested  and  issue  the  final 
results  within  120  days  after  the  date  on 
which  the  preliminary  results  are 
published.  However,  if  it  is  not 
practicable  to  complete  the  review 
within  the  time  period,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  these  deadlines  to 
a  maximum  of  365  days  and  180  days, 
respectively. 

The  Department  recently  conducted 
sales  verifications  of  each  of  the 
respondents  involved  in  this 
adminis.trative  review  and  is  currently 
conducting  the  cost  of  production 
verifications.  In  order  to  allow  sufficient 
time  for  the  parties  to  analyze  the 
verification  results  and  to  submit 
written  arguments  and  for  the 
Department,  in  turn,  to  analyze  those 
arguments,  we  find  that  it  is  not 
practicable  to  complete  this  review 
within  the  originally  anticipated  time  . 
limit  (i.e..  July  7.  2003).  Therefore,  the 
Department  is  extending  the  time  limit 
for  completion  of  the  final  results  to  no 
later  than  August  4,  2003,  in  accordance 
with  section  751(a)(3)(A)  of  the  Act. 

We  are  issuing  and  publishing  this 
notice  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  June  3.  2003. 

Jefirey  May, 

Deputy  Assistant  Secretary  for  AD/CVD 
Enforcement. 

(FR  Doc.  03-14442  Filed  6-6-02v8:45  am) 

BILLING  CODE  351(M>S-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Public  Meeting  for  the  Louisiana 
Regional  Restoration  Planning 
Program/Draft  Programmatic 
Environmental  Impact  Statement 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings  for 
the  Louisiana  Regional  Restoration 
Planning  Program/Draft  Programmatic 
Environmental  Impact  Statement 
(DPEIS) 
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SUMMARY:  Pursuant  to  15  CFR  990.23  & 
990.56,  notice  is  hereBy  given  that  two 
public  meetings  will  be  held  to  provide 
an  opportunity  for  public  comment  and 
input  on  the  "Louisiana  Rogional 
Restoration  Planning  Program/Draft 
Programmatic  Environmental  Impact 
Statement.  May  2003."  Notice  of  the 
availability  of  this  DPEIS  was  published 
in  the  Federal  Register  on  May  9,  2003 
and  the  comment  period  ends  on  July  9, 
2003.  This  document  was  prepared  by 
the  state  and  Federal  natural  resource 
trustee  agencies  (National  (3ceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce;  United  States  Department  of 
the  Interior;  Louisiana  Oil  Spill 
Coordinator's  Office;  Louisiana 
Department  of  Environmental  Quality; 
Louisiana  Department  of  Natural 
Resources;  and  Louisiana  Department  of 
Wildlife  and  Fisheries)  to  address 
natural  resource  damages  in  the  State  of 
Louisiana  caused  by  discharges  of  oil, 
which  are  actionable  under  the  Oil 
Pollution  Act  of  1990  (OPA).  33  U.S.C. 
2701  et  seq.  Pursuant  to  OPA.  the  above 
natural  resource  trustee  agencies  may 
claim  damages  from  responsible  parties 
to  restore,  rehabilitate,  replace  or 
acquire  the  equivalent  of  natural 
resources  and  services  injured  by  oil 
spill  incidents.  The  purpose  of  the 
Louisiana  Regional  Restoration  Planning 
Program  is  to  develop  an  institutional 
framework  and  procedures  that  will 
enable  the  trustees  to  select  and 
implement  projects  that  restore  for 
losses  of  natural  resources  and  services 
from  unauthorized  discharges  of  oil  in 
a  consistent  and  predictable  manner.  As 
part  of  the  implementation  of  the 
Louisiana  Regional  Restoration  Planning 
Program,  nine  Regional  Restoration 
Plans  will  be  developed.  Each  Regional 
Restoration  Plan  will  identify  existing, 
planned,  or  proposed  projects  that  may 
provide  appropriate  restoration 
alternatives  for  natural  resources  injured 
by  oil  spill  incidents  and  thereby 
enhance  resolution  of  claims  for  natural 
resource  damages  caused  by  oil  spill 
incidents  in  a  more  expeditious  and 
cost-effective  manner. 
Dates/Location:  Two  public  meetings  to 
receive  public  comments  on  the 
"Louisiana  Regional  Restoration 
Planning  Program/Draft  Programmatic 
Environmental  Impact  Statement,  May 
2003"  will  be  held  on  Monday,  June  23, 
2003.  The  daytime  meeting  is  scheduled 
at  2  PM  and  the  evening  meeting  is 
scheduled  at  6:30  PM. 

Both  meetings  will  be  held  at  the 
following  location:  Conservation  and 
Mineral  Board  Resources  Hearing  Room, 
Ist  floor — LaBelle  Room,  Department  of 
Natural  Resources,  LaSalle  Office 


Building,  617  N.  3rd  Street,  Baton 
Rouge,  LA  70802. 

ADDRESSES:  Requests  for  copies  of  the 
"Louisiana  Regional  Restoration 
Planning  Program/Draft  Programmatic 
Environmental  Impact  Statement,  May 
2003"  should  be  sent  to  William  • 
Conner.  Chief ,  NOAA/Damage 
Assessment  Center.  1 305  East-West 
Highway.  SSMC  #4.  10th  floor.  Silver 
Spring.  MD,  20910,  at  (301)  713-3038 
ext.  190  or  WilIiam.Conner@noaa.gov. 
Written  comments  on  the  program 
should  be  sent  to  NOAA  to  the  person 
listed  above  or  faxed  to:  (301)  713-4387. 
A  copy  of  comments  should  also  be  sent 
to:  NEPA  Coordinator.  NOAA/SP.  Room 
6121. 14th  and  Constitution,  NW., 
Washington  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  William 
Conner  at  (301)  713-3038  ext.  190,  or  at 
William.Conner@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 
Traditiondlly,  Louisiana's  economy  has 
been  based  on  the  state's  vast  natural 
resources.  Both  renewable  (hunting, 
fishing,  forest  products)  and 
nonrenewable  (cultural,  oil,  natural  gas) 
resources  are  important,  and  the 
industries  associated  with  each  have 
coexisted  for  years.  Although 
Louisiana's  oil  and  gas  industry  tries  to 
avoid  adverse  impacts  on  renewable 
natural  resources,  injuries  do  occur  as  a 
result  of  oil  spill  incidents.  The 
cumulative  impact  of  these  incidents  on 
fish,  wildlife  and  the  environment  can 
be  significant  and  adversely  affect  the 
industries  and  communities  depending 
on  natural  resources  for  commerce  and 
recreation. 

Federal  and  state  natural  resource 
trustees  are  developing  the  first 
statewide  comprehensive  Regional 
Restoration  Planning  Program  to  assist 
the  natural  resource  trustees  in  carrying 
out  their  responsibilities  to  restore  tiie 
natural  resources  that  have  been  injured 
by  oil  spill  incidents.  The  goal  of  this 
plaiming  effort  is  to  establish  a 
statewide  program  that  will:  expedite 
and  reduce  the  cost  of  the  Natural 
Resource  Damage  Assessment  (NRDA) 
process;  increase  predictability  by 
describing  in  detail  the  NRDA  process;  ^ 
and  increase  restoration  of  lost  natural 
resources  and  services  by  expediting 
resolution  of  claims. 

The  state  and  federal  trustees  have 
identified:  the  Louisiana  Regional 
Restoration  Planning  Program  structure; 
the  decision-making  process;  the  criteria 
that  will  be  used  to  select  the  restoration 
project(s)  that  restore  the  natural 
resources  injured  by  an  incident;  and 
several  iimovative  settlement 
approaches  that  can  expedite  the  NRDA 


process.  The  state  is  divided  into  nine 
regions.  For  each  region,  a  regional  plan 
will  be  developed  that  identifies: 
resources  which  could  potentially  be 
injured  by  incidents;  appropriate 
restoration  types  to  restore  those 
resources;  and  available  restoration 
projects  for  each  of  the  restoration  types. 

The  Louisiana  Regional  Restoration 
Planning  Program  will  benefit  the 
public,  industry,  and  natural  resource 
trustees  by: 

•  Providing  greater  opportunities  to 
restore  injuries  to  trust  resources  caused 
by  oil  spill  incidents; 

•  Potentially  reducing  the  cost  and 
time  required  for  restoration  planning 
and  implementation; 

•  Pooling  individual  case  recoveries 
to  provide  for  implementation  of  larger, 
more  ecologically  significant  restoration 
projects; 

•  Providing  for  more  consistency  and 
predictability  through  detailing  the 
NRDA  process,  thereby  reducing 
uncertainty  to  the  public  and  industry; 

•  Improving  coordination  between 
restoration  activities  under  the  NRDA 
mandates  and  other  restoration  efforts  in 
the  State; 

»  Enhancing  trustee  capability  to 
restore  resources/ services  injured  by  oil 
incidents  for  which  there  is  no  viable 
RP; 

•  Maximizing  opportunities  for 
partnering  among  RPs,  trustees,  and 
other  public  and  private  restoration 
efforts;  and 

•  Increasing  opportunity  for  public 
participation  in  the  ^4RDA  process 
through  pre-incident  planning. 

The  National  Oceanic  and 
Atmospheric  Administratiop  (NOAA), 
Commerce;  United  States  Department  of 
the  Interior  (DOI);  Louisiana  Oil  Spill 
Coordinator's  Office  (LOSCO); 
Louisiana  Department  of  Environmental 
Quality  (LDEQ);  Louisiana  Department 
of  Natural  Resources  (LDNR);  and 
Louisiana  Department  of  Wildlife  and 
Fisheries  (LDWF)  are  natural  resource 
trustees  designated  pursuant  to  33 
U.S.C.  2706(c),  Executive  Order  12777. 
and  the  National  Contingency  Plan,  40 
CFR  300.600  and  300.605.  Pursuant  to 
La.  Rev.  Stat.  30:2460,  the  State  of 
Louisiana  Oil  Spill  Contingency  Plan 
(September  1995)  describes  the  state 
trust  resources  to  include  the  following: 
Vegetated  wetlands,  surface  waters, 
ground  waters,  air,  soil,  wildlife,  aquatic 
life,  and  the  appropriate  habitats  on 
which  they  depend.  DOI  has  been 
designated  as  trustee  for  the  natural 
resources  that  it  manages  or  controls. 
Examples  of  those  resources  are 
described  in  the  National  Contingency 
Plan.  40  CFR  300.600(b)(2}  and  (3], 
include  the  following  and  their 
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supporting  ecosystems:  Migratory  birds, 
anadromous  fish,  endangered  species 
and  marine  mammals,  federally  owned 
minerals,  certain  federally  managed 
water  resources,  and  natural  resources 
located  on^  over,  or  under  land 
administered  by  DOI.  NOAA's  trust 
resources  include,  but  are  not  limited  to: 
Commercial  and  recreational  fish 
species,  anadromous  and  catadromous 
fish  species,  marshes  and  other  coastal 
habitats,  marine  mammals,  and 
endangered  and  threatened  marine 
species. 

Pursuant  to  15  CFR  990.56,  the 
natural  resource  trustees  are  authorized 
to  develop  regional  restoration  plans  as 
part  of  OPA's  mandate  for  the  trustees 
to  restore,  rehabilitate,  replace,  or 
acquire  the  equivalent  of  natural 
resources  and  services  injured  by  oil 
spill  incidents  and  to  compensate  for 
interim  losses  of  such  resources  and 
services. 

In  compliance  with  15  CFR  990.45, 
the  trustees  have  opened  an 
Administrative  Record  (Record).  The 
Record  is  maintained  in  the  NOAA 
Damage  Assessment  Center,  SSMC  #4, 
1305  East- West  Highway,  Silver  Spring, 
Maryland,  20910-3281,  and  duplicate 
copies  of  the  Record  will  be  maintained 
in  Baton  Rouge  at  the  Louisiana  Oil 
Spill  Coordinator's  Office,  Suite  405, 
150  Third  Street,  Baton  Rouge,  LA, 
70801. 

The  Record  includes  documents  that 
the  trustees  relied  upon  during  the 
development  of  the  Louisiana  Regional 
Restoration  Planning  Program  and  the 
DPEIS.  Pursuant  to  15  CFR  990.23  & 
990.56,  the  trustees  sought  public 
involvement  in  developing  the 
Louisiana  Regional  Restoration  Planning 
Program  and  Regional  Restoration  Plans 
through  public  review  and  comment  of 
the  documents  contained  in  the  Record 
as  well  as  through  publication  of  a 
"Public  Review  Document  of  the 
Louisiana  Regional  Restoration  Planning 
Program".  Further  opportunity  for 
public  review  will  become  available 
when  the  Louisiana  Regional 
Restoration  Planning  Program/Final 
Environmental  Impact  Statement  is  . 
prepared.  The  Record  and  the  above 
documents  are  also  available  at  the 
following  Web  site:  http:// 
www.darp.noaa.gov/. 

Dated:  June  3,  2003. 
Jamison  S.  Hawkins, 

Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
(FR  Doc.  03-14400  Filed  6-6-03;  8:45  am] 
BHJJNG  COOE  3S10-JE-i> 


DEPARTMENT  OF  QOMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.0.  060203DI 

Mid-Atiantic  Fishery  IManagement 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council  (Council)  and  its 
Squid,  Mackerel,  and  Butterfish 
Committee,  Surfclam  and  Ocean 
Quahog  Committee  with  Industry 
Advisors,  and  Executive  Committee  will 
hold  a  public  meeting. 
DATES:  The  meetings  will  be  held  on 
Tuesday,  Jime  24,  through  Thursday, 
June  26,  2003.  See  SUPPLEMENTARY 
INFORMATION  for  specific  dates  and 
times. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Sheraton  Society  Hill,  One  Dock 
Street,  Philadelphia,  PA,  telephone: 
215-238-6000. 

Council  address:  Mid-Atlantic  Fishery 
Management  Council,  300  S.  New 
Street,  Dover,  DE  19904,  telephone: 
302-674-2331. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Furlong,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council;  telephone:  302-674-2331,  ext. 
19. 

SUPPLEMENTARY  INFORMATION:  On 
Tuesday,  June  24,  the  Squid,  Mackerel, 
'and  Butterfish  Committee  will  meet 
from  10  a.m.  until  1  p.m.  The  Surfclam 
and  Ocean  Quahog  Committee  with 
Industry  Advisors  will  meet  bxim  2  pm 
to  5  p.m.  On  Wednesday,  June  25, 
Council  will  meet  from  9  a.m.  until  4 
p.m.  The  Executive  Committee  will 
meet  from  4  p.m.  to  5  p.m.  On 
Thursday,  June  26,  Council  will  meet 
from  9  a.m.  until  1  p.m. 

Agenda  items  for  the  Council's 
committees  and  the  Council  itself  are: 
The  Squid,  Mackerel,  and  Butterfish 
Committee  will  discuss  timing  of 
Amendment  9,  Amendment  10,  and 
Framework  4;  review  Monitoring 
Committee's  recommendations  for  2004 
quotas  and  management  measures;  and, 
develop  the  Committee's 
reconunendations  for  2004  quotas  and 
management  measures.  The  Surfclam 
and  Ocean  Quahog  Committee,  with 
Industry  Advisors,  will  review  staff 
recommendations  for  2004  quotas  and 
management  measures;  develop  2004 
quota  specification  recommendations. 


and  discuss  Eastern  Shore  Seafood's 
request  to  begin  Amendment  14.  The 
Executive  Committee  will  review  and 
discuss  outcomes  from  the  Council 
Chairmen's  meeting,  and  initiatives 
included  in  the  Fisheries  Quota  Act  of 
2003  (Senate  Bill  1106).  The  Council 
will  review  and  adopt  Framework  3 
(authorizing  quota  rollover  from  Winter 
I  to  Winter  II.  and  changing  the  start 
date  for  the  summer  period  from  May  1 
to  April  15),  Framework  4  (authorizing 
transfer  of  scup  at  sea)  or  some 
combination  of  these  two  Frameworks 
to  the  Summer  Flounder.  Scup.  and- 
Black  Sea  Bass  Fishery'Management 
Plan  (FMP);  approve  public  hearing 
document  for  Amendment  9  to  the 
Atlantic  Mackerel,  Squid  and  Butterfish 
FMP,  review  Committee's 
recommendations  for  2004  quotas  and 
management  measures^  and  develop  and 
recommend  2004  quota  specifications 
and  management  measures  for  Atlantic 
mackerel,  squids,  and  butterfish;  review 
Committee's  recommendations  for  2004 
quotas  and  management  measures,  and 
develop  and  approve  2004  quota 
specifications  and  management 
measures  for  surfclams  and  ocean 
quahogs;  review,  discuss  and  adopt 
management  measures  to  be  included  in 
Amendment  2  to  the  Monkfish  FMP; 
receive  and  discuss  organizational  and 
committee  reports  including:  Executive 
Committee  actions;  Highly  Migratory 
Species  (HMS)  issues;  Research  Set- 
Aside  issues;  Protected  Resources  issue 
and  actions;  New  England  Council's 
report  regarding  possible  actions  on 
herring,  groundfish,  monkfish,  red  crab, 
scallops,  skates,  and  whiting;  and. 
South  Atlantic  Council's  report.  They 
will  act  on  any  continuing  and/or  new 
business. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  the  Council  for  discussion,  these 
issues  may  not  be  the  subject  of  formal 
Council  action  during  this  meeting. 
Council  action  will  be  restricted  to  those 
issues  specifically  listed  in  this  notice 
and  any  issues  arising  after  publication 
of  this  notice  that  require  emergency 
action  under  section  305(c)  of  tiie 
Magnuson-Stevens  Act,  provided  the 
public  has  been  notified  of  the  Coimcil's 
intent  to  take  final  actions  to  address 
such  emergencies. 

Special  Accommodatioiis 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Joanna  Davis  at 
the  Council  (see  ADDRESSES)  at  least  5     ' 
days  prior  to  the  meeting  date. 
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Dated:  June  2.  2003. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  03-14476  Filed  6-6-03;  8:45  ami 
BILLING  COOE  3510-22-8 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration  « 

[i.D.  060203C] 

New  England  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce 

ACTION:  Notice  of  public  meeting. 

summary:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its  Social 
Science  Advisory  Committee  (SSAC)  in 
June,  2003.  Recommendations  from  the 
committee  will  be  brought  to  the  full 
Council  for  formal  consideration  and 
action,  if  appropriate. 

DATES:  The  meeting  will  held  on 
Monday.  June  23,  2003  at  10:00  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  Four  Points  Hotel,  One 
Mack  Road,  Woburn,  MA  01801; 
telephone:  (781)  935-8160. 

Council  address:  New  England 
Fishery  Management  Council,  50  Water 
Street.  Newburyport,  MA  01950. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 

J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council; 
telephone:  (978)  465-0492. 

SUPPLEMENTARY  INFORMATION:  The  SSAC 
will  meet  to  review  and  comment  on  the 
methods  proposed  for  analyzing  social 
and  economic  impacts  of  management 
measures  of  Monkfish  Amendment  2. 
The  Council's  MonkHsh  Plan 
Development  Team  will  consider  the 
SSAC's  guidance  in  developing  the 
analysis  of  management  alternatives. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 


Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  dates.     . ' 

Dated;  )une  2,  2003. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-14475  Filed  6-6-03;  8:45  am] 

BILUNC  COOE  3S10-22-S 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Management  Group,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August  8, 
2003. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  e.xtent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1 J  Is 
this  collection  necessary  to  the  proper 


functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  maruier;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Depeutment  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated;  June  3,  2003. 

Angela  C.  Arrington, 

Leader,  Regulatory  Management  Croup, 
Office  of  the  Chief  Information  Officer. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Extension. 

Title:  NCES  Quick  Response 
Information  System. 

Frequency:  One-time. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs;  Individuals  or 
household;  Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  10,518. 
Burden  Hours:  7,889. 

Abstract:  The  Quick  Response 
Information  System  consists  of  two 
suj^^ey  system  components — Fast 
Response  Survey  System  for  schools, 
districts,  libraries  and  the  Postsecondary 
Education  Quick  Information  System  for 
postsecondary  institutions.  The  two 
survey  systems  are  intended  to  be  low 
burden,  quick  turnaround  methods  of 
information  collection  on  education 
issues  for  which  there  is  a  policy  need 
and  no  current  relevant  data.  Surveys 
that  have  been  conducted  in  these 
systems  include  surveys  of 
telecommunications  in  schools,  distance 
education  and  remedial  activities  in 
postsecondary  institutions. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2286.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian_reese®ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
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should  be  directed  to  Kathy  Axt  at  her 
e-mail  address  Kathy.Axt@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

(FR  Doc.  03-14375  Filed  6-6-03;  8:45  am) 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Management  Group,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August  8, 
2003. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summar\'  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of  . 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility. 


and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated;  June  3.  2003. 

Angela  C.  Arrington, 

Leader,  Regulatory  Management  Croup, 
Office  of  the  Chief  Information  Officer. 

Office  of  the  Undersecretary 

Type  of  Review:  New. 

Title:  Clearance  of  Data  Collection 
Instruments  for  the  Evaluation  of  the 
Teaching  American  History  Program. 

Frequency:  On  Occasion. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs;  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  2,998. 
Biu-den  Hours:  2,491. 

Abstract:  The  evaluation  of  the 
Teaching  American  History  Grants 
Program  (TAH  program)  is  the  first 
national  study  of  federal  support  for 
teacher  training  in  traditional  American 
history.  The  study  will  gather  data  fi-om 
the  directors  of  projects  supported  by 
TAH  grants,  and  from  teachers  who 
have  participated  in  activities  supported 
by  TAH  grants.  The  purpose  of  the 
evaluation  is  to  inform  fiiture 
reauthorizations  of  the  TAH  program 
and  to  inform  other  Federal  programs 
focusing  on  teacher  training  in  specific 
areas. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2288.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW..  Room  4050.  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian_reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at 
(?02)  708-6287  or  via  her  internet 
address  Sheila.Carey@ed.gov. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 


Relay  Service  (FIRS)  at  1-800-877- 

8339. 

[FR  Doc.  03-14376  Filed  6-6-03;  8:45  am] 

BILUNG  CODE  40(KM)1-f> 


DEPARTMENT  OF  ENERGY 
International  Energy  Agency  Meeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Industry'  Advisor>'  Board 
to  the  International  Energy  Agency  (lEA) 
will  meet  on  June  17,  2003,  at  the 
headquarters  of  the  lEA  in  Paris,  France 
in  connection  with  a  meeting  of  the 
lEA's  Standing  Group  on  Emergency 
Questions. 

FOR  FURTHER  INFORMATION  CONTACT: 

Samuel  M.  Bradley,  Assistant  General 
Counsel  for  International  and  National 
Security  Programs,  Department  of 
Energj',  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  202-586- 
6738. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  section  252(c)(l)(A)(i) 
of  the  Energy  Policv  and  Conservation 
Act  (42  U.S.C.  6272(c)(l)(A)(i))  (EPCA), 
the  following  notice  of  meeting  is 
provided: 

A  meeting  of  the  Industry  Advisor\' 
Board  (lAB)  to  the  International  Energy 
Agency  (lEA)  will  be  held  at  the 
headquarters  of  the  lEA,  9,  rue  de  la 
Federation,  Paris,  France,  on  June  17, 
2003,  beginning  at  8:30  a.m.  The 
purpose  of  this  notice  is  to  permit 
attendance  by  representatives  of  U.S. 
company  members  of  the  lAB  at  a 
meeting  of  the  lEA's  Standing  Group  on  . 
Emergency  Questions  (SEQ),  which  is 
scheduled  to  be  held  at  the  lEA  on  June 
17,  beginning  at  9:30  a.m.,  including  a 
preparatory'  encounter  among  company 
representatives  from  approximately  8:30 
a.m.  to  9  a.m. 

The  agenda  for  the  preparatory' 
encounter  among  company 
representatives  is  a  review  of  the  SEQ's 
meeting  agenda.  The  agenda  of  the  SEQ" 
meeting  is  under  the  control  of  the  SEQ. 
It  is  expected  that  the  SEQ  will  adopt 
the  following  agenda: 

1.  Adoption  of  the  Agenda 

2.  Approval  of  the  Summar\'  Record  of 

the  107th  Meeting 

3.  Program  of  Work  2003-2004 
—Review  of  EPPD  Activities,  2003- 

2004 
— First  Steps  towards  Emergency 
Response  Exercise  3 

4.  Update  on  Compliance  with 

International  Energy  Program 
Stockholding  Commitments 

5.  The  Current  Oil  Market  Situation 
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6.  Report  on  the  Meeting  of  the 

Governing  Board  at  the  Ministerial 
Level 

7.  Review  of  Recent  Political  Events  and 

their  Impact  on  Oil  Supply 
'  — Review  of  lEA  emergency  responses 
— Iraq 

8.  Report  on  Current  Activities  of  the 

lAB 

9.  Other  Policy  and  Legislative 

Developments  in  Member  Countries 

10.  Activities  with  Non-Member 

Countries  and  International 

Organizations 
— Workshop  on  ASEAN  Oil  Security 

and  Emergency  Preparedness.  Fall, 

2003 
— Update  on  Stockholding 

Conference,  Berlin.  Sept.  19.  2003 
— loint  Oil  Data  Initiative  (JODl). 

Cairo.  Fall,  2003 
— Stockbuilding  Workshop  in  India, 

late  Fall.  2003 
— Update  on  China's  Stockbuilding 
— Comparison  of  lEA  and  European 

Union  Stockholding  Obligations 

1 1 .  Other  Emergency  Response 

Activities 
— Results  of  Questionnaire  on 

Minimum  Operating  Requirements 

12.  Emergency  Response  Reviews  of  lEA 

Member  and  Candidate  Countries 
— Revised  Schedule  of  Emergency 
Response  Reviews  for  2003-2004 

13.  Other  Documents  for  Information 

— Emergency  Reserve  Situation  of  lEA 

Member  Countries  on  April  1 .  2003 
— Emergency  Reserve  Situation  of  lEA 

Candidate  Countries  on  April  1, 

2003 
—Monthly  Oil  Statistics:  March  2003 
— Base  Period  Final  Consumption 

(BPFC):  2Q2002-1Q2003 
— Quarterly  Oil  Forecast:  Second 

Quarter  2003 
— Panel  of  Arbitrators:  Curriculum 

Vitae  of  J.  Pesek 
— Update  of  Emergency  Contacts  List 

14.  Other  Business 

— Dates  of  Next  Meetings: 
—November  18-20,  2003 
—March  16-18,  2004 

As  provided  in  section  252{c)(l)(A)(ii) 
of  the  Energy  Policy  and  Conservation 
Act  (42  U.S.C.  6272(c)(l)(A){ii)),  this 
meeting  is  open  only  to  representatives 
of  members  of  the  lAB  and  their 
counsel;  representatives  of  members  of 
the  SEQ;  representatives  of  the 
Departments  of  Energy,  Justice,  and 
State,  the  Federal  Trade  Commission, 
the  General  Accounting  Office, 
Committees  of  Congress,  the  lEA,  and 
the  European  Commission;  and  invitees 
of  the  lAB,  the  SEQ,  or  the  lEA. 


Issued  in  Washington.  DC.  |une  3.  2003. 
Samuel  M .  Bradley, 

Assistant  General  Counsel  for  International 

and  National  Security  Programs. 

IFR  Doc.  0.3-14418  Filed  6-6-03;  8:45  anfl 

BILUNG  CODE  64S0-O1-P 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Sunshine  Act  Meeting 

AGENCY:  Farm  Credit  Administration. 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C  552b(e)(3)),  of 
the  regular  meeting  of  the  Farm  Credit 
Administration  Board  (Board). 

DATES:  The  regular  meeting  of  the  Board 
will  be  held  at  the  offices  of  the  Farm 
Credit  Administration  in  McLean, 
Virginia,  on  June  12,  2003.  from  9  a.m. 
until  such  time  as  the  Board  concludes 
its  business. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeahette  C.  Brinkley,  Secretary  to  the 
Farm  Credit  Administration  Board. 
(703)  883-4009,  TTY  (703)  883-4056. 

ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean.  Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open 
to  the  public  (limited  space  available), 
and  parts  will  be  closed  to  the  public. 
In  order  to  increase  the  accessibility  to 
Board  meetings,  persons  requiring 
assistance  should  make  arrangements  in 
advance.  The  matters  to  be  considered 
at  the  meeting  are: 

Open  Session 

A.  Approval  of  Minutes 

May  8,  2003  (open  and  closed). 

B.  Reports     ■ 

•  Corporate  Approvals; 

•  FCS  Building  Association  Quarterly 
Report; 

•  Allowance  for  Loan  Loss  Update; 

•  Financial  Institution  Rating  System 
(FIRS) — Capital  Discussion. 

Closed  Session  * 

New  Business 

•  OSMO  Quarterly  Report. 

"Session  closed-exempt  pursuant  to  5 
U.S.C.  552b(c)(B)  and  (9). 

Dated:  lune  4.  2003. 
Jeanette  C.  Brinkley,  \ 

Secretary.  Farm  Credit  Administration  Board. 
(PR  Doc.  03-14543  Filed  6-5-03;  11:13  am) 

BILLING  CODE  B706-01-P 


FEDERAL  MARITIME  COMMISSION 

Controlled  Carriers  Under  the  Shipping 
Act  of  1984 

June  3.  2003. 

AGENCY:  Federal  Maritime  Commission. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Maritime 
Commission  is  publishing  an  updated 
list  of  controlled  carriers,  i.e.,  ocean 
common  carriers  operating  in  U.S.- 
foreign  trades  that  are  owned  or 
controlled  by  foreign  governments.  Such 
carriers  are  subject  to  special  regulatory 
oversight  by  the  Commission  under  the 
Shipping  Act  of  1984. 

FOR  FURTHER  INFORMATION  CONTACT: 
Amy  W.  Larson,  Acting  General 
Counsel,  Federal  Maritime  Commission, 
800  North  Capitol  Street,  NW., 
Washington,  DC  20573.  (202)  523-5740. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Maritime  Commission  is 
publishing  an  updated  list  of  controlled 
carriers.  Section  3(8)  of  the  Shipping 
Act  of  1984  ("Shipping  Act").  46  U.S.C. 
app.  section  1702(3),  defines  a 
"controlled  carrier"  as: 

An  ocean  common  carrier  that  is.  or  whose 
operating  assets  are.  directly  or  indirectly, 
owned  or  controlled  by  a  government; 
ownership  or  control  by  a  government  shall 
be  deemed  io  exist  with  respect  to  any  carrier 
if— 

(A)  a  majority  portion  of  the  interest  in  the 
carrier  is  owned  or  controlled  in  any  manner 
by  that  government,  by  any  agency  thereof, 
or  by  any  public  or  private  person  controlled 
by  that  government;  or 

(B)  that  government  has  the  right  to 
appoint  or  disapprove  the  appointment  of  a 
maiorily  of  the  directors,  the  chief  operating 
officer,  or  the  chief  executive  officer  of  the 
carrier. 

As  required  by  the  Shipping  Act, 
controlled  carriers  are  subject  to  special 
oversight  by  the  Commission.  Section 
9(a)  of  the  Shipping  Act,  46  U.S.C.  app. 
section  1708(a),  states,  in  part: 

No  controlled  carrier  subject  to  this  section 
may  maintain  rates  or  charges  in  its  tariffs  or 
service  contracts,  or  charge  or  assess  rates, 
that  are  below  a  level  that  is  just  and 
reasonable,  nor  may  any  such  carrier 
establish,  maintain,  or  enforce  unjust  or 
unreasonable  classifications,  rules,  or 
regulations  in  those  tariffs  or  service 
contracts.  An  unjust  or  unreasonable 
classification,  rule,  or  regulation  means  one 
that  results  or  is  likely  to  result  in  the 
carriage  or  handling  of  cargo  at  rates  or 
charges  that  are  below  a  just  and  reasonable 
level.  The  Commission  may.  at  any  time  after 
notice  and  hearing,  prohibit  the  publication 
or  use  of  any  rates,  charges,  classifications, 
rules,  or  regulations  that  the  controlled 
carrier  has  failed  to  demonstrate  to  be  just 
and  reasonable. 
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Congress  enacted  these  protections  to 
ensure  that  controlled  carriers,  whose 
marketplace  decision  making  can  be 
influenced  by  foreign  governmental 
priorities  or  by  their  access  to  non- 
market  sources  of  capital,  do  not  engage 
in  unreasonable  below-market  pricing 
practices  which  could  disrupt  trade  or 
harm  privately-owned  shipping 
companies. 

The  controlled  carrier  list  is  not  a 
comprehensive  list  of  foreign-owned  or 
-controlled  ships  or  shipowners;  rather, 
it  is  only  a  list  of  ocean  common  carriers 
(as  deHned  in  section  3(16)  of  the 
Shipping  Act)  that  are  owned  or 
.  controlled  by  governments.  Thus,  tramp 
operators  and  other  non-common 
carriers  are  not  included,  nor  are  non- 
vessel-operating  common  carriers, 
regardless  of  their  ownership  or  control. 
Nine  previously  classified  controlled 
carriers  have  been  declassified  since  the 
list  wa^  last  issued  on  September  21, 
2000  (65  FR  58086)  (Sept.  27,  2000)  for 
various  reasons.  Some  have  ceased 
operating  as  ocean  common  carriers  in 
the  U.S.  trades,  others  have  gone  out  of 
existence  altogether.  There  is  one  new- 
addition  to  the  list. 

Black  Sea  Shipping  Company 
(Ukraine),  Polish  Ocean  Lines  (Poland), 
POL-America,  Inc.  (Poland)  and 
International  Transport  Enterprise  Co. 
(GETDD)  Ltd.  (People's  Republic  of 
China)  are  being  removed  from  the  list, 
as  they  no  longer  operate  vessels  nor 
conduct  any  other  business  in  the  U.S. 
foreign  trades.  Tientsin  Marine 
Shipping  Company  (People's  Republic 
of  China),  Pakistan  National  Shipping 
Corporation  (Pakistan)  and  Egyptian 
Navigation  Company  (d/b/a  Egyptian 
National  Line)  (Egypt)  are  being 
removed  from  the  list,  as  they  no  longer 
operate  vessels  in  the  U.S.  foreign 
trades,  although  they  do  appear  to 
continue  to  operate  as  non-vessel- 
operating  common  carriers  ("NVOCCs") 
in  the  U.S.  foreign  trades. 

China  National  Foreign  Trade 
Transportation  (Group)  Corp.  (d/b/a 
Sinotrans)  (People's  Republic  of  China) 
is  also  being  removed  from  the  list  as 
this  entity  no  longer  does  business  in 
the  U.S.-foreign  trades,  and  accordingly, 
all  tariffs  in  U.S.-foreign  trades  have 
been  cancelled  effective  February  28, 
2003. 

Finally,  although  never  appearing  on 
a  list  published  in  the  Federal  Register, 
Shanghai  Hai  Hua  Shipping  Co.,  Ltd.  (d/ 
b/a  HASCO)  had  been  classified  by  the 
Cpmmission  as  a  controlled  carrier  on 
January  7,  2002.  The  Commission  is 
now  removing  this  classification,  as 
HASCO  operates  no  vessels  in  the  U.S. 
foreign  trades. 


The  single  new  addition  to  the  list  is 
Sinotrans  Container  Lines  Co.,  Ltd.  (d/ 
b/a  Sinolines)  (RPI  No.  017703). 
Sinolines  informed  the  Commission  of 
its  controlled  carrier  status  by  letter  to 
the  Commission's  Secretary  on  June  26, 
2002,  as  required  by  46  CFR  565.4. 

It  is  requested  that  any  other 
information  regarding  possible 
omissions  or  inaccuracies  in  this  list  be 
provided  to  the  Commission's  Office  of 
the  General  Counsel.  The  amended  list 
of  currently  classified  controlled 
carriers  and  their  corresponding 
Commission-issued  Registered  Persons 
Index  numbers  are  set  forth  below: 

(1)  Ceylon  Shipping  Corporation  (RPI 
No.  016589)— Sri  Lanka 

(2)  COSCO  Container  Lines  Company, 
Limited  (RPI  No.  015614)— People's 
Republic  of  China 

(3)  China  Shipping  Container  Lines 
Co^  Ltd.  (RPI  No.  016435)— People's 
Republic  of  China 

(4)  Compagnie  Nationals  Algerienne 
de  Navigation  (RPI  No.  000787)— 
Algeria 

(5)  Sinotrans  Container  Lines  Co.,  Ltd. 
(d/b/a  Sinolines)  (RPI  No.  017703)— 
People's  Republic  of  China 

(6)  Shipping  Corporation  of  India 
Ltd  ,  The  (RPI  No.  001141)— India 

By  the  Commission. 

Bryant  L.  VanBralde, 

Secretary. 

[FR  Doc.  03-14394  Filed  6-6-03;  8:45  am] 

BILUNG  CODE  6730-O1-P  ' 


FEDERAL  RESERVE  SYSTEIM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank    . 
Control  Act  (12  U.S.C.  181 7(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  June  23, 
2003. 

A.  Federal  Reserve  Bank  of  Kansas 
Qty  (James  Hunter,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 


1.  2003  VotingTrust  Agreement,  and 
its  trustees.  Forest  Levan  Kelly,  Oliver 
Tracy  Kelly,  and  Albert  Charles  Kelly, 
all  of  Bristow,  Oklahoma,  William 
Royce  Kelly,  Tulsa,  Oklahoma,  and 
Allison  Asbury  Kelly,  Okemah, 
Oklahoma:  to  acquire  voting  shares  of 
Spirit  Bankcorp.  Inc.,  Bristow, 
Oklahoma,  and  thereby  indirectly 
acquire  voting  shares  of  Spiritbank, 
Tulsa,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  3.  2003. 
Rotiert  deV.  Frierson. 
Deputy  Secretan,-  of  the  Board. 
IFR  Doc.  03-14374  Filed  6-6-03:  8:4.'j  ami 
BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Companv 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanldng  companies 
owned  by  the  bank  holding  companv, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reser\'e  Bank 
indicated.  The  application  also  will  be    - 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
Conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
fi-om  the  National  Information  Center 
Web  site  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  3,  2003. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Geor;gia 
30303: 
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1.  F.N.B.  Corporation,  Naples,  Florida; 
to  acquire  up  to  20  percent  of  the  voting 
shares  of  Sun  Bancorp,  Inc.,  and  thereby 
indirectly  acquire  voting  shares  of  Sun 
Bank,  both  of  Lewisburg,  Pennsylvania. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  America  Bancshares.  Inc.,  Newport, 
Minnesota;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Sun  Country  Bank, 
Victorville,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  3,  2003. 
Roberf  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  03-14373  Filed  6-6-03;  8:45  am) 
BH.L1NO  CODE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-49-03] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 


information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  or  by  fax  to  (202) 
395-6974.  Written  comments  should  be 
received  within  30  days  of  this  notice. 

Proposed  Project:  Reducing  the  Risk 
of  Zoonotic  Disease  Transmission  at 
Petting  Zoos  and  Fairs:  A  Survey  of 
Current  Practices — New — National 
Center  for  Infectious  Diseases  (NCID), 
Centers  for  Disease  Control  and 
Prevention.  The  purpose  of  this  project 
is  reduce  transmission  of  zoonotic 
disease  to  those  persons  who  interact 
with  farm  animals  in  a  number  of 
different  settings.  Though  most  of  these 
interactions  probably  do  not  result  in 
human  illness,  several  recent  outbreaks 
have  highlighted  the  potential  danger  of 
infectious  disease  transmission  in 
venues  where  the  public  comes  in* o 
contact  with  animals  and  their 
environment.  A  large  outbreak  of  E.  coli 
Ol57:H7  infections  among  visitors  to  a 
petting  zoo  in  Pennsylvania  in  2000 
prompted  CDC  to  develop 


recommendations  to  address  this  issue. 
Several  large  outbreaks  of  E.  coli 
Ol57:H7  have  also  occurred  at  county 
fairs  from  persons  being  exposed  to 
animals  and  their  environment.  No  state 
or  federal  laws  exist  that  deal 
specifically  with  public  health  issues 
relating  to  interactions  between  the 
public  and  farm  animals. 

The  proposed  study  consists  of  a  self- 
administered,  written  questionnaire 
mailed  to  petting  zoos  and  fairs  (state, 
regional,  and  county).  The  survey  asks 
individuals  to  describe  their  zoo  or  fair's 
current  practices  regarding  human 
interaction  with  animals,  food  and 
beverage  consumption  in  relation  to 
animal  interaction  areas,  and 
handwashing  facilities.  The  list  of  zoos 
comes  from  facilities  licensed  by  the 
U.S.  Department  of  Agriculture  to  show 
animals  for  commercial  purposes.  The 
list  of  fairs  comes  from  the  International 
Association  of  Fairs  and  ExpositiMis,  a 
private  trade  organization  that 
volunteered  to  participate  with  CDC  in 
having  its  members  complete  this 
survey.  Study  objectives  are  to  describe 
current  practices  and  to  determine  how 
CDC,  other  federal  agencies,  and  non- 
governmental organizations  can  best 
educate  zoos  and  fairs  about  safe 
animal-human  interaction.  There  is  no 
cost  to  respondents. 


Survey 


respondents 


Numt)er  of 
responses/ 
respondent 


Aver- 
age 

burden/ 

re- 
sponse 

(in 
hours) 


Written  Questionnaire 


1,400 


10/60 


Dated:  June  2,  2003. 
Thomas  A.  Bartenfeld, 

Acting  Associate  Director  for  Policy .  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  03-14384  Filed  6-^6-03;  8:45  am) 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03-73] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 


opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 


use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  The  NEISS  Special 
Studies  on  Motor  Vehicle  Safety  B — 
New — National  Center  for  Injury 
Prevention  and  Control  (NCIPC), 
Centers  for  Disease  Control  and 
Prevention  (CDC). 

Motor  vehicle  injuries  are  the  leading 
cause  of  death  in  the  U.S.  for  people 
aged  1-34.  In  2000,  more  than  40,000 
people  died  as  a  result  of  motor  vehicle- 
related  injuries.  In  addition,  motor 
vehicle  injuries  account  for  millions  of 
emergency  department  visits  annually, 
with  many  victims  suffering  permanent 
disabilities.  Our  goal  at  the  National 
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Center  for  Injury  Prevention  and  Control 
is  to  reducie  these  deaths  and 
disabilities.  A  recent  priority-setting 
process  revealed  several  gaps  in  our 
knowledge  of  motor  vehicle  safety  that 
could  be  filled  with  enhancements  to 
the  NEISS  All-Injury  Program  data 
collection  system. 

Scientific  knowledge  is  being 
advanced  through  an  expansion  of  the 
National  Electronic  Injury  Surveillance 
System  All  Injury  Program  (NEISS-AIP). 
a  collaborative  effort  by  the  National 
Center  for  Injury  Prevention  and  Control 
(NCIPC)  and  the  U.S.  Consumer  Product 
Safety  Commission  (CPSC).  The  NEISS- 


AIP  collects  data  about  all  types  and 
external  causes  of  non-fatal  injuries  and 
poisonings  treated  in  U.S.  hospital 
emergency  departments  (EDs). 
Currently,  NEISS-AIP  collects 
information  only  on  the  most  severe 
injury.  CDC  proposes  to  expand  NEISS- 
AIP  by  inserting  a  special  screen  study 
for  one  year,  which  will  be  triggered  by 
coding  motor  vehicle  as  the  cause  of  the 
injury.  This  special  screen  will  permit 
us  to  collect  all  injury  diagnoses  and 
body  parts  affected  (up  to  five),  as  well 
as  restraint  use  and  blood  alcohol 
concentration  for  all  motor  vehicle 


Respondents 


500 


occupants,  when  this  information  is 
included  in  the  medical  chart.  The 
second  stildy  will  identify',  within  that 
population,  child  occupants  aged  0-12 
years.  A  telephone  follow-back  sur\'ey 
of  parents  and  caregivers  will  then  be 
conducted  to  collect  information  about 
their  child's  seating  position,  restraint 
type,  and  vehicle  and  crash 
characteristics.  This  project  will  provide 
vital  information  about  the  type  and 
number  of  injuries  incurred  in  order  to 
improve  upon  existing  interx'entions  or 
develop  new  interventions.  There  are.no 
costs  to  respondents. 


Number  of 
respondents 


Number  of  re- 
sponses per 
respondent 


Total  burden 
hours 


15/60 


125 


Dated:  June  2,  2003. 

Thomas  A.  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  03-14385  Filed  6-6-03;  8:45  am] 

BU.UNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[Program  Announcement  03087] 

Polychlorinated  Biphenyls  Exposure 
and  Adverse  Health  Effects  in 
Anniston,  Alabama;  Notice  of 
Availability  of  Funds;  Amendment 

A  notice  announcing  the  availability 
of  Fiscal  Year  2003  funds  for  a 
cooperative  agreement  program  to 
support  public  health -conferences  was 
published  in  the  Federal  Register  dated 
May  29,  2003,  Volume  68,  Number  103, 
pages  32050-32053.  The  notice  is 
amended  as  follovC-s: 

Page  32050,  first  column,  directly 
following  the  program  announcement 
title,  remove  Application  Deadline:  June 
30,  2003,  and  replace  with  Application 
Deadline:  July  15,  2003. 

Page  32052,  second  column,  under 
the  heading  of  Submission  Date,  Time, 
and  Address,  remove  the  sentence  "The 
application  must  be  received  by  4  p.m. 
eastern  time  June  30,  2003",  and  replace 
with  the  sentence  "The  application 
must  be  received  by  4  p.m.  eastern  time 
July  15,  2003." 


Dated:  June  ^.  2003.- 
Sandra  R.  Manning, 

Director.  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention. 
[FR  Doc.  03-T14387  Filed  6-6-03;  8:45  am] 
BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03095] 

Evaluation  of  Web-Based  HIV  Risk 
Behavior  Surveillance  Among  Men 
Who  Have  Sex  With  Men;  Notice  of 
Availability  of  Fui\ds 

Application  Deadline:  July's,  2003. 

A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  301(a)  and  317K(2)  of  the  Public 
Health  Service  Act,  (42  U.S.C.  241(a) 
and  274b  (k)(2)),  as  amended.  The 
Catalog  of  Federal  Domestic  Assistance 
number  is  93.943. 

B.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2003 
funds  for  a  cooperative  agreement 
program  for  evaluating  web-based  risk 
behavior  surveillance  among  men  who 
have  sex  with  men  (MSM).  This 
program  addresses  the  "Healthy  People , 
2010"  focus  area  of  HIV. 

The  purpose  of  the  program  is  to:  (1) 
Field  test  Internet-based  behavioral 
surveillance  as  an  alternate  venue  for 
the  national  behavioral  surveillance 
system;  (2)  identify  the  proportion  of 


men  who  have  Sex  with  men  (MSM) 
who  are  internet  users  and  who  do  not 
attend  venues  where  MSM  are  more 
commonly  known  to  attend  (MSM- 
identified  venues);  and  (3)  examine  the 
comparability  of  behavioral  risks 
between  MSM  recruited  through 
Internet-based  versus  more  traditionid 
venue-based  sampling  methods. 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  the  following 
performance  goal  for  the  National 
Center  for  HIV/STB/TB  Prevention 
(NCHSTP):  Strengthen  the  capacity 
nationwide  to  monitor  the  epidemic, 
develop  and  implement  effective  HfV 
prevention  inter\'entions  and  evaluate 
prevention  programs. 

Background 

A  national  behavioral  surveillance 
system  for  MSM  is  expected  to  begin  in 
20  United  States' cities  in  2003  using  a 
venue-based,  time-space  sampling 
method.  While  several  studies  suggest 
that  venue-based  sampling  is 
representative  of  most  MSM,  an 
increasing  proportion  of  MSM  may  be 
using  the  Internet  to  meet  sex  partners 
and  may  not  be  available  for  sampling 
through  a  more  traditional  venue-based 
approach.  Previous  reports  have 
identified  high  Internet  usage  (50  to  75 
percent)  and  seeking  of  sex  partners 
through  the  Internet  (35  to  67  percent) 
among  MSM.  An  outbreak  of  syphilis 
was  also  identified  among  an  Internet- 
originated  network  of  MSM  denoting 
that  men  who  meet  partners  through  the 
Internet  are  at  risk  of  acquiring  sexually 
transmitted  diseases.  (For  additional 
information  please  see  Klausner  JD,  et 
al.  "Tracing  a  syphilis  outbreak  through 
cyberspace"  JAMA  2000;  284(4):  447-9.) 
Other  studies  have  shown  that  an 
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Internet-based  approach  to  collecting 
behavioral  risk  data  are  comparable  to 
more  conventional  methods  such  as 
mail,  telephone  and  in-person  surveys, 
and  may  be  superior  in  sampling  MSM 
that  are  hard  to  reach  at  traditional 
MSM  venues.  Methodologies  have  also 
been  developed  to  address 
confidentiality  and  duplication  of  data. 

C.  Eligible  Applicants 

Applications  may  be  submitted  by 
sites  that  are  currently  funded  by  CDC 
to  conduct  behavioral  surveillance 
under  Program  Announcement  00005, 
entitled,  "HIV/AIDS  Surveillance 
Cooperative  Agreements,"  and  other 
specified  sites  that  are  eligible  to  apply 
for  funding  in  2003. 
"  These  other  sites  are  the  state  or  local 
health  departments  whose  jurisdictions 
include  the  top  15  Metropolitan 
Statistical  Areas  (MSA's)  by  number  of 
people  living  with  AIDS  at  the  end  of 
1999  as  reported  in  'HIV/ AIDS 
Surveillance  Supplemental  Report," 
(2000;  7(No.l:  10-11). 

These  sites  are  the  directly  funded 
city  health  departments  of: 

New  York  City,  NY;  Los  Angeles,  CA: 
San  Francisco,  CA;  Chicago,  IL; 
Houston,  TX;  Philadelphia,  PA. 

These  sites  are  the  state  health 
departments  containing  the  following 
MSA's: 

Washington,  DC;  Miami,  FL  and  Ft 
Lauderdale,  FL;  Atlanta,  GA;  Boston, 
MA;  Baltimore.  MD;  San  Juan,  PR; 
Newark,  NJ;  Dallas,  TX. 

An  additional  five  areas  are  also 
eligible  to  apply  in  2003:  these  are  State 
health  departments  containing  the 
following  MSAs: 

Detroit,  MI;  New  Haven,  CT;  New 
Orleans,  LA;  San  Diego,  CA;  Seattle, 
WA. 

One  of  the  purposes  of  this  program 
is  to  compare  the  web-based  behavioral 
surveillance  project  with  the  new 
national  behavioral  surveillance 
initiative.  This  requires  that  project 
activities  be  conducted  in  the  same 
project  areas  previously  funded  for 
comparability  of  data. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

D.  Funding 

Availability  of  Funds 

Approximately  $500,000  is  available 
in  FY  2003,  to  fund  approximately  four 
awards.  It  is  expected  that  the  average 
award  will  be  $125,000,  ranging  fruni 
$125,000  to  $250,000.  It  is  expected  that 


the  awards  will  begin  on  or  about 
August  1,  2003,  and  will  be  made  for  a 
12-month  budget  period  within  a  project 
period  of  up  to  three  years.  Funding 
estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds.  * 

Use  of  Funds 

Funds  are  awarded  for  a  specifically 
defined  purpose  and  may  not  be  used 
for  any  other  purpose  or  program.  Funds 
may  be  used  to  support  personnel  and 
to  purchase  equipment,  supplies,  and 
services  directly  related  to  project 
activities.  Funds  may  not  be  used  to 
supplant  state  or  local  health 
department  funds  available  for  HIV 
Prevention  and  Surveillance.  Funds 
may  not  bef  used  to  provide  direct 
medical  care  or  prevention  case 
management. 

Funding  Preference 

Funding  preferences  may  be  given  to 
achieve  geographic  distribution. 

Recipient  Financial  Participation 

Matching  funds  are  not  required  for 
this  program. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
listed  under  1.  Recipient  Activities,  and 
CDC  will  be  responsible  for  the 
activities  listed  under  2.  CDC  Activities. 

1.  Recipient  Activities 

a.  Collaborate  with  CDC  and  other 
funded  sites  to  develop  a  protocol  for  an 
Internet-based  behavioral  surveillance 
project. 

b.  Participate  in  required  planning 
meetings  with  other  funded  sites  and 
CDC. 

c.  Conduct  formative  research  to 
determine  sites  (chat  rooms,  Web  sites, 
etc.)  in  which  recruitment  of  study 
participants  will  occur. 

d.  Collaborate  with  CDC  and  other 
funded  sites  to  develop  and  test  an 
Internet-based  behavioral  risk  factor 
survey. 

e.  Collaborate  with  CDC  and  other 
funded  sites  to  identify  or  develop  a 
local  project  Web  site  where  the  survey 
instrument  will  reside. 

f.  In  accordance  with  a  study  protocol, 
administer  the  survey  to  a  minimum  of 
500  MSM  sampled  through  time-space 
OT  probability  sampling  methods, 
including  si^ificant  represent^tipp  of 
persons  of  color.  '      , 


g.  Collaborate  with  CDC  and  other 
funded  sites  to  develop  and  implement 
a  local  public  information  campaign. . 

h.  Maintain  a  secure  environment  to 
protect  the  security  and  confidentiality 
of  data  obtained  in  this  activity. 

i.  Report  project  data  to  CDC  in  a 
timely  manner  according  to  established 
protocols  for  data  collection,  quality 
assurance,  storage  and  transfer. 

j.  Disseminate  findings  for  use  in 
state/local  prevention  and  treatment 
services  planning  and  evaluation. 

2.  CDC  Activities 

a.  Develop  and  test  an  Internet-based 
survey  instrument. 

b.  Create  and  maintain  a  project 
database  and  data  memagement  system, 
including  systems  to  address  data 
security  and  duplication  of  participants. 

c.  Provide  technical  assistance  and 
expertise  for  Web  site  selection  and 
development. 

d.  Provide  technical  support  on  all 
web-based  technologies,  software  and 
data  base  issues. 

e.  Facilitate  the  development  of  site- 
specific  operational  plans. 

f.  Provide  technical  assistance  to 
support  implementation  of  agreed  upon 
methods  to  accomplish  project 
objectives. 

g.  Participate  in  the  analysis  and 
dissemination  of  data.  Conduct  and/or 
coordinate  analyses  of  the  multi-site 
data  and  distribute  information  to 
support  national  HIV  prevention  and 
surveillance  efforts. 

F.  Content 

Applications 

The  Program  Announcement  title  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  20  pages,  double-spaced,  printed 
on  one  side,  with  one-inch  margins,  and 
unreduced  12-point  font.  Include 
evidence  of  your  ability  to  target  racial/ 
ethnic  minority  populations  and  enroll 
samples  of  racial/ethnic  minority  MSM 
through  the  Internet. 

The  narrative  should  consist  of,  at  a 
minimum,  a  Plan,  Objectives.  Methods, 
Evaluation  and  Budget.  The  program 
plan  should  address* activities  to  be 
conducted  over  the  entire  three-year 
project  period.  The  budget  must  cover 
the  first  one-year  budget  period. 

In  addition.  CDC  is  particularly 
interested  in  promoting  improved 
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understanding  of  behavioral  risk  factors 
in  communities  of  color.  Therefore,  all 
applicants  are  encouraged  to  include  a 
plan  that  directly  addresses  how  racial/ 
ethnic  minorities  will  be  reached 
through  this  project.  , 

G.  Submission  and  Deadline 

Application  Forms 

Submit  the  signed  original  and  two 
copies  of  PHS  5161-1  (OMB  Number 
0920-0428).  Forms  are  available  at  the 
following  Internet  address:  http:// 
www.cdc.gov/od/pgo/forminfo.htm. 

If  you  do  not  have  access  to  the 
Internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  you  may 
contact  the  CDC  Procurement  and 
Grants  Office  Technical  Information 
Management  Section  at:  770-488-2700. 
Application  forms  can  be  mailed  to  you. 

Submission  Date,  Time,  and  Address 

The  application  must  be  received  by 
4  p.m.  eastern  time  July  9,  2003.  Submit 
the  application  to: 

Technical  Information  Management- 
PA#  03095,  CDC  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  2920 
Brandywine  Road,  Atlanta,  GA  30341- 
4146. 

Applications  may  not  be  submitted 
electronically. 

CDC  Acknowledgement  of  Application 
Receipt 

A  postcard  will  be  mailed  by  PGO- 
TIM,  notifying  you  that  CDC  has 
received  yoiu  apj)lication. 

Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are 
received  before  4  p.m.  eastertrtime  on 
the  deadline  date.  Any  applicant  who 
sends  their  applications  by  the  United 
States  Postal  Service  or  commercial 
delivery  services  must  ensure  that  the 
carrier  will  be  able  to  guarantee  delivery 
of  the  application  by  the  closing  date 
and  time.  If  an  application  is  received 
after  closing  due  to  (1)  carrier  error, 
when  the  carrier  accepted  the  package 
with  a  guarantee  for  delivery  by  the 
closing  date  and  time,  or  (2)  significant 
weather  delays  or  natural  disasters,  CDC 
will  upon  receipt  of  proper 
documentation,  consider  the  application 
as  having  been  received  by  the  deadline. 

Any  application  that  does  not  meet 
the  above  criteria  will  not  be  eligible  for 
competition  and  will  be  discarded. 
Applicants  will  be  notified  of  their 
failure  to  meet  the  submission 
requirements.  « 


H.  Evaluation  Criteria 

Application 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
cooperative  agreement.  Measures  of 
effectiveness  must  relate  to  the 
performance  goal  stated  in  section  "B. 
Piu-pose"  of  this  announcement. 
Measures  must  be  objective  and 
quantitative  and  must  measure  the    " 
intended  outcome.  These  measures  of 
effectiveness  shall  be  submitted  with 
the  application  and  shall  be  an  element 
of  evaluation. 

An  independent  review  group 
appointed  by  CDC  will  evaluate  each 
application  against  the  following 
criteria: 

1.  The  quality  of  the  applicant's  plan 
to  develop,  implement  and  administer 
the  project  operations  and  the  degree  to 
which  the  objectives  and  time  schedules 
are  reasonable,  time-phased,  address 
activities  to  be  conducted  over  the 
entire  three-year  project  period,  and  are 
appropriate  for  accomplishing  project 
goals.  The  extent  to  which  the  applicant 
provides  evidence  of  their  ability  to 
implement  the  proposed  methodology. 
The  quality  of  the  applicants  plan  to 
address  Recipient  Activities  outlined  in 
the  "Program  Requirements"  section  of 
this  announcement. 

The  degree  to  which  the  applicant  has 
met  the  CDC  policy  requirements 
regarding  the  inclusion  of  pthnic  and 
racial  groups  in  the  proposed  research. 
This  includes: 

(1)  The  proposed  plan  for  the 
inclusion  of  both  sexes,  racial  and 
ethnic  minority  populations  for 
appropriate  representation. 

(2)  "The  proposed  justification  when 
representation  is  limited  or  absent. 

(3)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

(4)  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  vdth 
community(ies)  and  recognition  of 
mutual  benefits.  (45  points.) 

2.  The  degree  to  which  the 
qualifications,  duties,  responsibilities, 
and  time  allocation  of  proposed  staff 
(including  potential  contractors),  are 
justified  and  appropriate  to  accomplish 
study  objectives.  The  degree  to  which 
the  proposed  staff  will  be  able  to 
provide  appropriate  scientific  oversight, 
as  well  as  programmatic  and 
administrative  support  for  the  proposed 
activities.  The  extent  to  which 
collaborating  entities  {e.g.,  community 


groups,  community  gatekeepers.  CBOs. 
behavioral  scientists)  are  appropriate 
[Le..  meet  specific  needs),  sufficient, 
promote  project  objectives,  and 
document  their  ability  in  letters  of 
support.  (30  points.) 

3.  The  degree  to  which  the  applicant 
provides  evidence  of  their 
understanding  of  the  project  and 
objectives.  (25  points.) 

4.  The  extent  to  which  the  budget, 
which  should  cover  the  first  one-year 
budget  period,  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  funds.  (Not  scored.) 

5.  Does  the  application  adequately 
address  the  requirements  of  title  45  CFR 
part  46  for  the  protection  of  human 
subjects?  Not  scored:  however,  an 
application  can  be  disapproved  if  the 
research  risks  are  sufficiently  serious 
and  protection  against  risks  is  so 
inadequate  as  to  make  the  entire 
application  unacceptable. 


L  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Interim  progress  report,  no  less 
than  90  days  before  the  end  of  the 
budget  period.  The  progress  report  will 
serve  as  yoiu-  non-competing 
continuation  application,  and  must 
contain  the  following  elements: 

a.  Current  Budget  Period  Activities 
Objectives. 

b.  Current  Budget  Period  Financial 
Progress. 

c.  New  Budget  Period  Program 
Proposed  Activity  Objectives. 

d.  Detailed  Line-Item  Budget  and 
Justification. 

e.  Additional  Requested  Information. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period.  ^ 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period.  • 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
aimouncement. 

Additional  Requirements 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  of  the  program  , 
announcement  as  posted  on  the  CDC 
Web  site. 

AR-1  Human  Subjects  Requirements 
AR-2  Requirements  for  Inclusion  of  Women 

3nd  Racial  and  Ethnic  Minorities  in 

Research 
AR-4  HIV/ AIDS  Confidentiality  Provisions 
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AR-7  Executive  Order  12372  Review 
AR-8  Public  Health  System  Reporting 

Requirements 
AR-9  Paperwork  Reduction  Act 

Requirements 
AR-10  Smoke-Free  Workplace  Requirements 
AR-11  Healthy  People  2010 
AR-12  Lobbying  Restrictions 
AR-14  Accounting  System  Requirements 
AR-22  Research  Integrity 

J.  Where  to  Obtain  Additional 
Information 

This  and  other  CDC  announcements, 
the  necessary  applications,  and 
associated  forms  can  be  found  on  the 
CDC  Web  site,  Internet  address:  http:// 
www.cdc.gov. 

Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements". 

For  general  questions  about  this 
announcement,  contact:  Technical 
Information  Management,  CE>C 
Procurement  and  Grants  Office,  2920 
Brandywine  Road,  Atlanta,  GA  30341- 
4146.  Telephone:  770-488-2700. 

For  business  management  and  budget 
assistance,  contact:  Brenda  Hayes, 
Grants  Management  Specialist,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Road,  Atlanta,  GA  30341- 
4146.  Telephone:  770-488-2741.  E-mail 
address:  bkh4@cdc.gov. 

For  program  technical  assistance, 
contact:  Ken  Bell,  Public  Health 
Advisor,  Behavioral  and  Clinical 
Surveillance  Branch,  National  Center  for 
HIV,  STD  and  TB  Prevention,  Centers 
for  Disease  Control  and  Prevention, 
1600  Clifton  Road  Mailstop  E46, 
Atlanta,  GA  30333.  Telephone:  404- 
639-2970.  E-mail  address: 
kbell@cdc.gov. 

Dated:  |une  3,  2003. 
Sandra  R.  Manning, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention. 
|FR  Doc.  03-14386  Filed  &-6-03;  8:45  ami 
BILUNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-10086] 

Emergency  Clearance;  Notice  of 
Funding  Availablility  and  Public 
Information  Collection  Requirements 
Submitted  to  the  Office  of  Management 
and  Budget;  Correction 

action:  Notice;  correction. 

summary:  In  the  Federal  Register  issue 
of  Friday,  May  30,  2003,  68  FR  32520, 
FR  Doc.  03-13582,  make  the  following 
corrections: 

1.  On  page  32521,  column  2, 
paragraph  1,  line  2,  the  date,  "July  21, 
2003",  should  read  "June  27,  2003." 

2.  On  page  32521,  column  2. 
paragraph  1,  line  7,  and  paragraph  4, 
last  line,  the  date,  "July  16,  2003", 
should  read  "June  13,  2003." 

Dated:  June  2.  2003. 
Julie  Brotvn, 

Acting  Reports  Clearance  Officer,  Office  of 

Strategic  Operations  and  Regulatory  Affairs, 

Division  of  Regulations  Development  and 

Issuances. 

|FR  Doc.  03-14378  Filed  6-6-03;  8:45  am) 

BtLUNQ  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  OMB  Review- 
Comment  Request 

Title:  Examining  Services  and  Best 
Practices  of  Intermediary  Organizations 
and  the  Faith-  and  Community-Based 
Organizations  They  Serve. 


OMB  No.:  New  Collection. 

Descriptjon;  Currently,  the 
Administration  for  Children  and 
Families,  Department  of  Health  and 
Human  Services,  is  conducting  the 
project  "Examining  Services  and  Best 
Practices  of  Intermediary  Organizations 
and  the  Faith-  emd  Community-Based 
Organizations  They  Serve."  The 
purpose  of  the  project  is  to  examine  (1)' 
the  role  of  intermediary  organizations  in 
assisting  faith-  and  community-based 
organizations  in  building  their  capacity 
to  serve  needy  individuals  and  families; 
(2)  innovative  and  best  practices  among 
intermedicuy  organizations;  (3) 
promising  practices  among  faith-  and 
community-based  organizations;  (4) 
methods  to  evaluate  the  services  of  both 
types  of  organizations;  and  (5)  methods 
to  assess  and  benchmark  performance 
among  faith-  and  conununity-based 
groups.  Priority  will  be  given  to 
programs  that  focus  on  the  following 
areas;  homelessness,  hunger,  at-risk  " 
children,  transition  from  welfare  to 
work,  and  intensive  rehabilitation.  The 
project  involves  the  conduct  of  case 
studies  of  up  to  10  intermediary 
organizations  and  approximately  three 
to  four  faith-based  and  community- 
based  organizations  that  receive 
assistance  or  services  from  each  of  the 
intermediaries.  Information  collection 
will  be  through  informal  discussions 
and  observations  on-site  at  the 
organizations,  using  uniform  protocols. 

Respondents: 


Annual  Burden  Estimates 

■ 

•                                     Instrument 

Numtier  of 
respondents 

Number  of 
responses 

per 
respondent 

Average 

burden 

hours  per 

response 

Total  bur- 
den hours 

Intermediary  Staff  Interview  Guide 

40 
80 

2 
2 

2.5 
1.5 

200 

Intermediary  Staff  Interview  Guide  

240 

Estimated  Total  Annual  Hours  

400 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  the  Administration  for 
Children  and  Families,  Office  of 
Administration,  Office  of  Information 
Services,  370  L'Enfant  Promenade,  SW., 
Washington,  DC  20447,  Attn:  ACF 


•Reports  Clearance  Officer.  E-mail 
address:  rsargis@acf.hhs.gov. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
docimtent  in  the  Federal  Register. 


Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
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Reduction  Project,  725  17th  Street,  NW. 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  ACF,  E-mail  address: 
Iauren_wittenberg@omb.eop.gov. 

Dated:  June  3.  2003. 
Robert  Sargis, 
Reports  Clearance  Officer. 
(FR  Doc.  03-14473  Filed  6-6-03:  8:45  am) 
BILUNG  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Title:  Low  Income  Home  Energy 
Assistance  Program  (LIHEAP) 
Leveraging  Report. 


OMB  No.;  0970-0121. 

Description:  The  LIHEAP  leveraging 
'  incentive  program  rewards  LIHEAP 
grantees  that  have  leveraged  nonfederal 
home  energy  resources  for  low  income 
households.  The  LIHEAP  leveraging 
report  is  the  application  for  leveraging 
incentive  funds  that  these  LIHEAP 
grantees  submit  to  the  Department  of 
Hejalth  and  Human  Services  (HHS)  for 
each  fiscal  year  in  which  they  leverage 
countable  resources.  Participation  in  the 
leveraging  incentive  program  is 
voluntary  and  is  described  at  45  CFR 
96.87. 

The  LIHEAP  Leveraging  report 
obtains  information  on  the  resources 
leveraged  by  LIHEAP  grantees  each 
fiscal  year  (as  cash,  discounts,  waivers, 
and  in-kind);  the  benefits  provided  to 
low  income  households  by  these 
resources  (for  example,  as  fuel  and 
payments  for  fuel,  as  home  heating  and 
cooling  equipment,  and  as 

Annual  Burden  Estimates 


weatherization  materials  and 
installation):  and,  the  fair  market  value 
of  these  resources/benefits.  HHS  needs 
this  information  in  order  to  carry  out 
statutory  requirements  for  administering 
the  LIHEAP  leveraging  incentive 
program,  to  determine  countability  and 
valuation  of  grantees'  leveraged 
nonfederal  home  energy  resources,  and 
to  determine  grantees',  shares  of 
leveraging  incentive  funds.  HHS' 
proposes  to  request  a  3-year  extension  of 
OMB  approval  for  the  currently 
approved  LIHEAP  leveraging  report 
information  collection. 

Respondents:  State,  Local  or  Tribal 
Governments. 


Instmment 


Numt)er  of 
respondents 


LIHEAP  Leveraging  Report  

Estimated  Total  Annual  Burden  Hours 


70 


Numt)er  of 
responses 

per 
respondent 


Average 

burden 

hours  per 

response 


Total  bur- 
derr  hours 


1 


38 


2,660 


2,660 


In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
370  L'Enfant  Promenade,  SW., 
Washington,  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer,  E-mail 
address:  rsargis@acf.hhs.gov.  All 
requests  should  be  identified  by  the  title 
of  the  information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 


of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  June  3,  2003. 
Hobert  Sargis, 
Reports  Clearance  Officer. 
[FR  Doc.  03-14474  Filed  6-6-03:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Blood  Products  Advisory  Committee; 
Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Blood  Products 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and      ^ 


recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  June  19,  2003,  ft'om  8  a.m.  to 
4:30  p.m.  and  on  June  20,  2003.  fi-om 
8:30  a.m.  to  3  p.m. 

Location:  Hilton  Gaithersburg,  Grand 
Ballrooms  A,  B.  C,  and  D,  620  Perry  . 
Pkwy.,  Gaithersburg.  MD. 

Contact  Person:  Linda  A.  Smallwood. 
Center  for  Biologies  Evaluation  and 
Research  (HFM-302),  Food  and  Drug 
Administration,  1401  Rockville  Pike. 
Rockville,  MD  20852-1448.  301-827- 
3514,  or  FDA  Advisor^'  Committee 
Information  Line,  1-800-741-8138 
(301-443-0572  in  the  Washington,  DC 
area),  code  19516.  Please  calHhe 
Information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda:  On  June  19.  2003,  the 
committee  will  hear  updates  on  the 
following  tentative  topics:  Medical 
Device  User  Fee  and  Modernization  Act, 
secure  e-mail  and  electronic 
submissions,  white  particulate  matter  in 
blood  bags,  safety  reporting 
requirements  fpr  human  drug  and 
biological  products,  and  bovine 
spongiform  encephalopathy  in  Canada. 
The  committee  will  further  hear 
informational  presentations  on  severe^ 
acute  respiratory  syndrome  and  West 
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Nile  virus.  On  June  20.  2003.  the 
committee  will  hear  presentations, 
discuss,  and  provide  recommendations 
on  the  topic  of  recovered  plasma.  In  the 
afternoon,  the  committee  will  hear  an 
informational  presentation  on  the 
current  thinking  and  indications  for  use 
on  vaccinia  immune  globulin 
intravenous.  The  background  material 
for  this  meeting  will  be  posted  1 
working  day  before  the  meeting  under 
"Blood  Products  Advisory  Committee" 
on  the  Dockets  Management  Branch 
Web  site  at  http://www.fda.gov/ohrms/ 
dockets/ac/acmenu.htm. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  June  13.  2003.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  10:45 
a.m.  and  11:30  a.m.  and  2:30  p.m.  and 
3:30  p.m.  on  June  19,  2003,  and  between 
approximately  9:30  a.m.  and  10:30  a.m. 
and  2  p.m.  and  2:30  p.m.  on  June  20, 
2003.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  June  13,  2003,  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Linda  A. 
Smallwood  at  301-827-3514  or  Pearline 
K.  Muckelvene  at  301-827-1281  at  least 
7  days  in  advance  of  the  meeting. 
Persons  attending  FDA  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  regrets  that  it  was  unable  to 
publish  this  notice  15  days  prior  to  the 
Blood  Products  Advisory  Committee 
meeting.  Because  the  agency  believes 
there  is  some  urgency  to  bring  these 
issues  to  public  discussion  and 
qualified  members  of  the  Blood 
Products  Advisory  Committee  were 
available  at  this  time,  the  Commissioner 
of  Food  and  Drugs  concluded  that  it  was 
in  the  public  interest  to  hold  this 
meeting  even  if  there  was  not  sufficient 
time  for  the  customary  15-day  public 
notice. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 


Dated:  June  2,  2003. 
William  K.  Hubbard, 

Associate  Commissioner  for  Pialicy  and 

Planning. 

|FR  Doc.  03-144.50  Filed  6-4-03;  4:10  pml 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES    •■ 

Indian  Health  Service 

List  of  Recipients  of  Indian  Health 
Scholarships  under  the  Indian  Health 
Scholarship  Program 

The  regulations  governing  Indian 
Health  Care  Improvement  Act  Programs 
(Pub.  L.  94-437)  provide  at  42  CFR 
36.334  that  the  Indian  Heahh  Service 
shall  publish  annually  in  the  Federal 
Register  a  list  of  recipients  of  Indian 
Health  Scholarships,  including  the 
name  of  each  recipient,  school  and 
tribal  affiliation,  if  applicable.  These 
scholarships  were  awarded  under  the 
authority  of  sections  103  and  104  of  the 
Indian  Health  Care  Improvement  Act,  25 
U.S.C.  1613-1613a,  as  amended  by  the 
Indian  Health  Care  Amendments  of 
1988,  Pub.  L.  100-713. 

The  following  is  a  list  of  Indian 
Health  Scholarship  Recipients  funded 
under  sections  103  and  104  for  Fiscal 
year  2002: 

Abeita.  Steven  John.  University  of  New 

Mexico — Albuquerque,  Pueblo  of  Isleta, 

NM  Acothley,  Regina.  University  of  New 

Mexico — Albuquerque,  Navajo  Tribe  of 

Arizona.  New  Mexico.  &  Utah. 
Adakai.  Tamelyn  Blythe,  Arizona  State 

University,  Navajo  Tribe  of  Arizona,  New 

Mexico,  &  Utah 
Adams  Moses,  Cynthia  Regina,  Tulsa  Junior 

College.  Muskogee  (Creek)  Nation, 

Oklahoma 
Adams,  Andrea  L,  University  of  North 

Dakota,  Assiniboine  &  Sioux  Tribes  of  the 

Fort  Peck  Indian  Reservation,  MT 
Aitson.  Joseph  James,  Cameron  University, 

Kiowa  Indian  Tribe  of  Oklahoma 
Albers,  Travia  Alan,  University  of  Maryland, 

Turtle  Mountain  Band  of  Chippewa 

Indians  of  North  Dakota 
Alcorn.  Winter  Dawn,  Rogers  State  College, 

Cherokee  Nation.  Oklahoma 
Alden  Littlelight,  Roanne  Gail,  Pacific         * 

University  College,  Crow  Tribe  of  Montana 
Alden-Diaz,  Lorrie  Elison,  Salt  L.ake 

Community  College,  Crow  Tritje  of 

Montana 
Alexander,  Lise  Kalliah,  University  of 

Washington  School  of  Medicine. 

Confederated  Tribes  of  the  Grand  Ronde 

Community  of  Oregon 
Allery,  Lonnie  William,  University  of  North 

Dakota,  Turtle  Mountain  Band  of 

Chippewa  Indians  of  North  Dakota 
Allick,  Shannon  Lynn,  Minot  State 

University,  Turtle  Mountain  Band  of 

Chippewa  Indians  of  North  Dakota 


'  Allison,  Carol  Ann,  Montana  State 

University — Northern,  Turtle  Mountain 

Band  of  Chippewa  Indians  of  North  Dakota 
Allison,  Roselinda.  University  of  Phoenix, 

Navajo  Tribe  of  Arizona,  New  Mexico,  &     , 

Utah 
Allison-Quick,  Eunice  Mary,  University  of 

Oregon,  Blackfeet  Tribe  of  the  Blackfeet 

Indian  Reservation  of  MT 
American  Horse,  Candace,  Montana  State 

University — Billings,  Northern  Cheyenne 

Tribe  of  the  Northern  Cheyenne  Indian 

Reservation,  MT 
Anagal,  Laura  Ann,  Northland  Pioneer 

College,  Navajo  Tribe  of  Arizona,  New 

Mexico,  &  Utah 
Anagick,  L,averne  Kathryn,  University  of 

Alaska  School  of  Nursing,  Native  Village  of 

Unalaklett 
Anderson.  Destiny  Dawn.  University  of  North 

Dakota,  Blackfeet  Tribe  of  the  Blackfeet 

Indian  Reservation  of  MT 
Anderson,  Ella  Mae,  Gateway  Community 

College,  Navajo  Tribe  of  Arizona,  New 

Mexico,  &  Utah 
Anderson,  Sandra  Dee,  Arizona  State 

University,  Navajo  Tribe  or  Arizona,  New 

Mexico,  &  Utah 
Andis,  Letetia  Lynn,  Bacone  College, 

Cherokee  Nation,  Oklahoma 
Armijo,  Heather  Denise,  New  Mexico  State 

University,  pueblo  of  Jemez,  NM 
Arnold,  Carly  Ellen,  Northern  Arizona 

University,  Navajo  Tribe  of  Arizona,  New 

Mexico.  &  Utah 
Arnold,  Delphine,  University  of  New 

Mexico — Gallup,  Navajo  Tribe  of  Arizona, 

New  Mexico,  &  Utah 
Arredondo,  LaDonna  Leann,  Southwestern 

Oklahoma  State  University,  Choctaw 

Nation  of  Oklahoma 
Ashley.  Jeannette,  New  Mexico  State 

University — Albuquerque,  Navajo  Tribe  of 

Arizona,  New  Mexico,  &  Utah 
Ashmore,  Audra  Wabaunsee,  University  of 

Oklahoma,  Seneca — Cayuga  of  Oklahoma 
Atene,  Kathleen  Cheryl,  Northern  Arizona 

University,  Navajo  Tribe  of  Arizona,  New 

Mexico  &  Utah 
Azure,  Alissa  Joy,  University  of  North 

Dakota,  Turtle  Mountain  Band  of 

Chippewa  Indians  of  North  Dakota 
Babcock,  Amy  Roxanne,  Tulsa  City  Area  Voc 

Tech  School,  Cherokee  Nation,  Oklahoma 
Baca,  Vonda  Jean,  Albuquerque  Tech — Voc 

Institute,  Pueblo  of  Jemez,  NM 
Baca,  Wilma  Joyce,  Albuquerque  Tech — Voc 

Institute.  Pueblo  of  Jemez,  NM 
Bacoch,  Michaele,  University  of  the  Pacific 

School  of  Pharmacy,  Big  Pine  Band  of 

Owens  Valley  Paiute  Shoshone  Indians  of 

the  Big  Pine  Reservation,  CA 
Bain,  Ediin  David,  University  of  New  Mexico 

College  of  Pharmacy,  Navajo  Tribe  of 

Arizone,  New  Mexico,  &  Utah 
Barbone,  Michelle  Dawn.  Arizona  State 

University,  Navajo  Tribe  of  Arizona,  New 

Mexico,  &  Utah 
Barnes,  Kellie  Elizabeth,  University  of 

Oklahoma,  Chickasaw  Nation,  Oklahoma 
Barnett,  Stephanie  Deann,  University  of 

Tulsa,  Cherokee  Nation,  Oklahoma 
Barry,  Christina  Jean,  University  of  South 

Alabama,  Central  Council  of  the  Tlingit  & 

Haida  Indian  Tribes 
Barse,  Allison  Joy,  Kansas  Newman  College, 

Kickapoo  Tribe  of  Oklahoma 
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Bartlett,  Lyndell  Joy,  Montana  State 

University — Bozeman,  Cheyenne  River 

Sioux  Tribe  of  the  Cheyenne  River 

Reservation,  SD 
Bates,  Vanesscia,  Washington  University, 

Navajo  Tribe  of  Arizona,  New  Mexico,  & 

Utah 
Battese,  Kelly  Joseph,  University  of  Kansas 

School  of  Pharmacy,  Miami  Tribe  of 

Oklahoma 
Bearmedicine,  Jennifer  Lynn,  Salish — 

Kooteenai  Community  College,  Blackfeet 

Tribe  of  the  Blackfeet  Indian  Reservation  of 

MT 
Becenti,  Shawnadine  Karen,  University  of 

New  Mexico — Albuquerque,  Navajo  Tribe 

of  Arizona\  New  Mexico,  and  Utah 
Becenti,  Thelissa  Leann,  University  of  New 

Mexico,  Navajo  Tribe  of  Arizona,  New 

Mexico,  &  Utah 
Beetso,  Allyson  Nicole,  Phoenix  College. 

Navajo  Tribe  of  Arizona,  New  Mexico.  & 

Utah 
Beetso,  Juanita.  University  of  New  Mexico — 

Albuquerque,  Navajo  Tribe  of  Arizona, 

Neyv  Mexico,  &  Utah 
Begay,  Carly le-Wilmer,  University  of 

Arizona,  Navajo  Tribe  of  Arizona,  New 

Mexico,  &  Utah 
Begay.  Dawn  Dora,  Northern  Arizona 

University,  Navajo  Tribe  of  Arizona,  New 

Mexico,  &  Utah 
Beegay,  Grace  Delcinia,  University  of  New 

Mexico — Albuquerque,  Navajo  Tribe  of 

Arizona,  New  Mexico,  &  Utah 
Begay.  Lisa  Danelle,  University  of  New 

Mexico,  Navajo  Tribe  of  Arizona,  New 

Mexico,  &  Utah 
Begay,  Lorena  Rose,  La  Sierra  University, 

Navajo  Tribe  of  Arizona.  New  Mexico,  & 

Utah 
Begay,  Michelle,  University  of  Arizona, 

Navajo  Tribe  of  Arizona,  New  Mexico,  & 

Utah 
Begay,  Paula  Moiselle,  Weber  State 

University,  Navajo  Tribe  of  Arizona,  New 

Mexico.  &  Utah 
Begay.  Pierrette  Rose,  University  of  New 

Mexico — Albuquerque,  Navajo  Tribe  of 

Arizona,  New  Mexico,  &  Utah 
Begay,  Sheena  Maria,  New  Mexico  State 

University,  Navajo  Tribe  of  Arizona,  New 

Mexico,  &  Utah 
Begay,  Tamana  Dollicia,  University  of  the 

Pacific,  Navajo  Tribe  of  Arizona,  New 

Mexico,  &  Utah 
Begay,  Velma  Mae,  University  of  New 

Mexico — Albuquerque,  Navajo  Tribe  of 

Arizona,  New  Mexico,  &  Utah 
Begaye,  Julianna,  University  o^New 

Mexico — Albuquerque,  Navajo  Tribe  of 

Arizona,  New  Mexico,  &  Utah 
Behymer,  Virginia  May,  University  of 

Alaska — Anchorage,  Aleut,  AK 
Belcourt,  Jairhe  Ruth,  Montana  State 

University  School  of  Nursing,  Three- 
Affiliated  Tribes  of  the  Fort  Berthol 

Reservation,  ND 
Benally,  Jolene,  Arizona  Western  College, 

Navajo  Tribe  of  Arizona,  New  Mexico,  & 

Utah 
Benally,  Yolanda  Jean,  New  Mexico  State 

University,  Navajo  TriJje  of  Arizona,  New 

Mexico,  &  Utah 
Benally-Thompson,  Bret  R.,  University  of 

Minnesota — Duluth,  Minnesota  Chippewa 

Tribe  (White  Earth  Band) 


Berg,  Emily  Wauneka,  Fort  Lewis  College, 

Navajo  Tribe  of  Arizona,  New  Mexico,  & 

Utah 
Berger,  Jeffrey  Michael  N.,  Fort  Peck 

Community  College,  Assiniboine  &  Sioux 

Tribes  of  the  Fort  Peck  Indian  Reservation. 

MT 
Berryman,  Mykala  Sara,  University  of 

Oklahoma — Norman,  Choctaw  Nation  of 

Oklahoma  < 

Bessette,  Megan  Holly,  Whitman  College, 

White  Mountain  Apache  Tribe  of  the  Fort 

Apache  Reservation,  AZ,  Wichita  and 

Affiliated  Tribes  (Wichita,  Keechi,  Waco  & 

Tawakonie),  OK 
Beyale,  Shannon  Marie,  University  of 

Oklahoma — Norman,  Choctaw  Nation  of 

Oklahoma 
Big  Man,  Luzenia  Yellowmule,  University  of 

New  Mexico — Albuquerque,  Crow  Tribe  of 

Montana 
Bigback,<Iennifer  Lee,  Ohio  State  University 

College  of  Medicine,  Northern  Cheyenne 

Tribe  of  the  Northern  Cheyenne  Indiaii 

Reservation,  MT 
Bighorse,  Amanda  Nicole,  Northeastern  State 

University,  Cherokee  Nation,  Oklahoma 
Bill,  Miranda  Lee,  Cal  State  University  Chico, 

Cortina  Indian  Rancheria  of  Wintun 

Indians  of  California 
Billy,  Larissia  Jenny,  University  of  Nevada— ^ 

Reno,  Blackfeet  Tribe  of  the  Blackfeet 

Indian  Reservation  of  MT 
Bingham,  Zachan,'  Scott,  University  of  New 

Mexico — Albuquerque,  Cherokee  Nation, 

Oklahoma 
Bishop,  Jennifer  Lynn,  University  of  Tulsa, 

Seneca — Cayuga  Tribe  of  Oklahoma 
Blackwater,  Temerra,  The  University  of  Utah, 

Navajo  Tribe  of  Arizona,  New  Mexico,  & 

Utah 
Blackwater,  Vera,  New  Mexico  Highland 

University,  Navajo  Tribe  of  Arizona,  New 

Mexico,  &  Utah 
Blevins,  Reigna  Kay,  North  Dakota  State 

University,  Choctaw  Nation  of  Oklahoma 
Blindman,  Charlene  Sue,  Arizona  State 

University,  Navajo  Tribe  of  Arizona,  New 

Mexico,  &  Utah 
Blue  Arm,  Noelle  E.,  University  of  North 

Dakota,  Cheyenne  River  Sioux  Tribe  of  the 

Cheyenne  River  Reservation,  SD 
Blue,  Sheanoa  Lynn.  Turtle  Mountain 

Community  College,  Turtle  Mountain  Band 

of  Chippewa  Indians  of  North  Dakota 
Boling,  Adella  Krista  Marie.  Pacific 

University  College,  Cheyenne  River  Sioux 

Tribe  of  the  Cheyenne  River  Reservation, 

SD 
Booth,  Loretta  Marie,  Pacific  University 

College,  Cheyenne  River  Sioux  Tribe  of  the 

Cheyenne  River  Reservation.  SD 
Bowers,  Joel  N.,  Paris  Junior  College, 

Choctaw  Nation  of  Oklahoma 
Bowles,  Charles  Justin,  Oklahoma  State 

University,  Citizen  Potawatomi  of 

Oklahoma 
Boyd,  Cassandra  Iva,  University  of  New 

Mexico — Albuquerque,  Navajo  Tribe  of 

Arizona,  New  Mexico,  &  Utah 
Boyd,  Evelyn  Marie,  Presentation  College, 

Rosebud  Sioux  Tribe  of  the  Rosebud  Indian 

Reservation,  SD 
Bradley,  Stephanie,  East  Carolina  University 

School  of  Medicine,  Eastern  Band  of 

Cherokee  Indians  of  North  Carolina 


Brady,  Meagan  Leigh,  University  ef 

Oklahoma.  Comanche  of  Oklahoma 
Branham,  Jamie  Kathleen.  University  of  Iowa 

Dental  School.  Cherokee  Nation,  Oklahoma 
Brantingham,  Michael  James,  Pacific  Union 

College.  Eskimo 
Bressman.  Rebecca  Rae.  Portland  Community 

College,  Citizen  Potawatomi  Nation. 

Oklahoma 
Brewster,  Sarah  Kate.  Oklahoma  State 

University,  Muskogee  (Creek)  Nation. 

Oklahoma 
Briggs.  Misty  Elaine,  Northeastern  State 

University,  Cherokee  Nation,  Oklahoma 
Brinson,  Timothy  James,  East  Central 

University,  Citizen  Potawatomi  Nation, 

Oklahoma 
Brooks,  Lisa  Michelle,  University  of 

Maryland,  Oglala  Sioux  Tribe  of  the  Pine 

Ridge  Reservation,  SD 
Brooks-Dugger,  Shelly  Beth.  Southwest  Texas 

State  University.  Cherokee  Nation. 

Oklahoma 
Brorby.  Misty  Dawn.  University  of  North 

Dakota,  Turtle  Mountain  Band  of 

Chippewa  Indians  of  North  Dakota 
Brown,  Amanda  Susan,  Montana  State 

University — Billings.  Assiniboine.  &  Sioux 

Tribes  of  the  Fort  Peck  Indian  Reservation. 

MT 
Brown.  Christina  Ann.  University  of 

California — San  Diego,  Paiute — Shoshone 

Indians  of  the  Bishop  Community  qf  the 

Bishop  Colony,  CA 
Brown,  Laverne,  University  of  New  Mexico — 

Gallup,  Navajo  Tribe  of  Arizona,  New 

Mexico,  &  Utah 
Brown,  Tamara  Danielle,  University  of 

Washington,  Walker  River  Paiute  Tribe  of 

the  Walker  River  Reservation.  Nevada 
Bryant,  Idella  Marie,  Midwestern  University, 

Navajo  Tribe  of  Arizona,  New  Mexico,  & 

Utah 
Bryant,  Joseph  Preston,  Southwestern 

Oklahoma  State  University,  Cherokee     • 

Nation.  Oklahoma 
Buckner,  Jennifer  Lynn,  University  of  New 

Mexico — Albuquerque.  Cheyenne — 

Arapaho  Tribes  of  Oklahoma  -  _ 

Buenting,  Lisa  Lynette,  Lowa  Linda 

University.  Mesa  Grande  Band  of  Diegueno 

Mission  Indians  of  the  Mesa  Grande 

Reser\'ation,  CA 
Bull,  Lois  Ann,  University  of  North  Uakota. 

Three  Affiliated  Tribes  "of  the  Fort  Berthold 

Reservation,  ND 
Bunting,  Tischa  Lee.  Butler  County 

Community  College,  Cherokee  Nation, 

Oklahoma  Burbank,  Lenora  Michele. 
'  Northern  Arizona  University.  Navajo  Tribe 

of  Arizona.  New  Mexico,  &  Utah 
Burk,  Kristi  Carroll,  Fort  Lewis  College,     ' 

Alaska  Native  Burkhart,  Lisa  Marie  Foster, 

University  of  Colorado — Colorado  Springs, 

Navajo  Tribe  of  Arizona,  New  Mexico,  & 

Utah 
Burnside,  Clint  Ed,  University  of  Arizona, 

Navajo  Tribe  of  Arizona,  New  Mexico,  & 

Utah 
Burris,  Brandon  Christopher,  University  of 

Texas — Austin,  Caddo  Iridian  Tribe  of 

Oklahoma 
Burr-Selle,  Kandi  Kay.  University  of  North 

Dakota,  Three  Affiliated  Tribes  of  the  Fort 

Berthold  Reservation,  ND 
Busch,  Richard  Eugene,  University  of 

Alaska — Fairbanks,  Alaska  Native  Butte. 
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Jennifer  Lynn,  Glendale  Community 
College,  Navajo  Tribe  of  Arizona,  New 
Mexico,  &  Utah 
Butterfly,  Glenn  Curtis,  Pima  Medical 
Institute,  Blackfeet  Tribe  of  the  Blackfeet 
Indian  Reservation  of  MT 
Calf  Looking,  John  Fitzgerald.  University  of 
VVashingtorvMedex  Northwest  Program, 
Blackfeet  Tribe  of  the  Blackfeet  Indian 
Reservation  of  MT 
Calf  Robe,  Douglas  Wayne,  University  of 
Washington  Medex  Northwest  Program, 
Blackfeet  Tribe  of  the  Blackfeet  Indian 
Reservation  of  MT 
Callan,  Cheryl  Janine.  Northern  Arizona 
University,  Navajo  Tribe  of  Arizona.  New 
Mexico,  &  Utah 
•  Calvin,  Shawn  Allen.  Universitv  of 
Oklahoma  Health  Sciences  Center, 
Choctaw  Nation  of  Oklahoma 
Campbell,  Jam'ie  Renae,  Universitv  of 
Oklahoma,  Muskogee  (Creek)  Nation, 
Oklahoma 
Carey,  Amanda  Kay,  Northeastern  State 

University.  Cherokee  Nation,  Oklahoma 
Carlson,  Ingrid  Marie,  Universitv  of 
Washington  Medex  Northwest  Program, 
Qagan  Tayagungin  Tribe  of  Sand  Point 
Village 
Carter,  Jason  Daniel,  University  of  Oklahoma 
Health  Sciences  Center,  Cherokee  Nation, 
Oklahoma 
Carter,  Nani  Danielle,  Unversity  of  Oklahoma 
Health  Science.  Cherokee  Nation, 
Oklahoma 
Cary.  Brenda  Lee,  University  of  Minnesota — 
Twin  Cities  Medical  School.  Oneida  Tribe 
of  Indians  of  Wisconsin 
Cassutt.  Robyn-Amonda.  Dakota  Wesleyan, 
Central  Council  of  theTlingit  &  Haida 
Indian  Tribes 
Castillo.  Genevieve,  TVl  Community  College, 
Navajo  Tribe  of  Arizona,  New  Mexico,  & 
Utah 
Cavanaugh,  Casey  Lynne,  Idaho  State 

University.  Paiute — Shoshone  Tribes  of  the 
Duck  Valley  Reservation,  NV 
Caylor,  Ruby  Leona,  Dakato  Wesleyan 
University,  Yankton  Sioux  Tribe  of  South 
Dakota 
Champ,  [onalena.  University  of  Houston. 

Crow  Tribe  of  Montana 
Chapman.  Christy  Shannon,  University  of 
New  Mexico.  Zuni  Tribe  of  the  Zuni 
Reservation,  NM   • 
Charette,  Nicole  Lynn,  University  of  North 
Dakota,  Turtle  Mountain  Band  of 
Chippewa  Indians  of  North  Dakota 
Charles,  Tracey  Roseann,  University  of 
Tennes,see — Memphis,  Choctaw  Nation  of 
Oklahoma 
Chavez,  Leann  Ahkeebah,  University  of  New 
Mexico — Albuquerque,  Navajo  Tribe  of 
Arizona,  New  Mexico.  &  Utah 
Chee.  Lorinda,  Gateway  Community  College, 
Navajo  Tribe  of  Arizona,  New  Mexico.  & 
Utah 
Chee,  Rochanda  G.,  University  of  New 
Mexico,  Navajo  Tribe  of  Arizona.  New 
Mexico.  &  Utah 
Chelberg.  Robert  Paul,  University  of 
Massachusetts.  Red  Cliff  Band  of  Lake 
Superior  Chippewa  Indians  of  Wisconsin 
Childress.  Michelle  Josett.  University  of 
Central  Oklahoma.  Seminole  Nation  of 
Oklahoma 


Chimoni.  Reinette  J..  University  of  New 
Mexico — Gallup.  Zuni  Tribe  of  the  Zuni 
Reservation,  NM 
Clancy,  Vanessa  Mae,  Montana  State 

University — Northern,  Assiniboine  &  Sioux 
Tribes  of  the  Fort  Peck  Indian  Reservation, 
MT 
Clark,  Jayne,  Northern  Arizona  University, 
Navajo  Tribe  of  Arizona,  New  Mexico,  & 
Utah 
Clark,  Kari  Ro.se,  Mesa  Community  College, 
Navajo  Tribe  of  Arizona.  New  Mexico.  & 
Utah 
Clark.  Patricia  Jane,  North  Dakota  State 
Universitv,  Minnesota  Chippewa  Tribe 
(White  Earth  Band) 
Clarke,  Alberta  D.,  University  of  Phoenix. 
Navajo  Tribe  of  Arizona.  New  Mexico,  & 
Utah 
Clarkson.  Rachel  Beth.  University  of  Central 

Oklahoma.  Cherokee  Nation.  Oklahoma 
Clauschee.  Reginald,  Pima  Community 
College,  Navajo  Tribe  of  Arizona,  New 
Mexico.  &  Utah 
Clauschee.  Susan  Francine.  Pima  Community 
College.  Navajo  Tribe  of  Arizona,  New 
Mexico.  &  Utah 
Clemens,  Danielle  Nicole,  University  of  New 
Mexico — Albuquerque,  Pueblo  of  Acoma, 
NM 
Cochran,  Arlene  Ann,  Montana  State 

University — Northern,  Fort  Belknap  Indian 
Community  of  the  Fort  Belknap 
Reservation  of  Montana 
Cochran,  Suzanne,  Montana  State 

University — Northern,  Fort  Belknap  Indian 
Community  of  the  Fort  Belknap 
Reservation  of  Montana 
Ciolbert,  Alexandria  Naomii,  University  of 
Oklahoma — Norman.  Chickasaw  Nation  of 
Oklahoma 
Coleman,  Kristi  Lynn,  Southwestern 
Oklahoma  State,  Choctaw  Nation  of 
Oklahoma 
Cooeyate,  Erin  Quin.  University V  New 
Mexico — Gallup,  Zuni  Tribe  of  Axe  Zuni 
Reservation,  NM  •  T 

Cook,  Elizabeth  Jane,  Southeaster!^  Oklahoma 
State  University,  Choctaw  Nation  of 
Oklahoma 
Cook,  Michael  Gerald,  University  of  North 
Dakota,  Turtle  Mountain  Band  of 
Chippewa  Indians  of  North  Dakota 
Cooper.  April  Deann,  University  of  Central 

Akansas,  Cherokee  Nation,  Oklahoma 
Corson,  Hillary  Lena,  Montana  State 
University — Bozeman,  Crow  Tribe  of 
Montana 
Couch,  Ashley,  Ariel,  Connors,  State  College, 

Cherokee  Nation.  Oklahoma 
Coulter,  Daniel  Lee,  Creighton  University  of  » 
School  of  Medicine,  Citizen  Potawatomi 
Nation.  Oklahoma 
Cox.  Gretchen  Dove,  Fresno  City  College, 
Picayune  Rancheria  of  Chukchansi  Indians 
of  California 
Cree,  Sharon.  University  of  North  Dakota. 
Turtle  Mountain  Band  of  Chippewa 
Indians  of  North  Dakota 
Cremer.  Paul  Clay.  Princeton  University, 

Choctaw  Nation  of  Oklahoma 
Cribbs,  Carolyn  Suze.  Sonoma  State 
University  Dept  of  Nursing,  Cherokee 
Nation,  Oklahoma 
Croff,  Heather  Marie,  Salish  Kootenai 
College,  Blackfeet  Tribe  of  the  Blackfeet 
Indian  Reservation  of  MT 


Croley,  Amanda  Jo.  University  of  Oklahoma 
Health  Sciences  Center,  CheiK)kee  Nation, 
Oklahoma 
Cross,  Bryan  Von,  University  of  Oklahoma, 

Cherokee  Nation,  Oklahoma 
Crow  Ghost,  Richard  Joseph,  Bismark  State 
College,  Standing  Rock  Sioux  North  & 
South  Dakota 
Crumley,  Jennifer  June,  Northeastern  State 

University,  Choctaw  Nation  Oklahoma 
Cruz,  Christina,  University  of  New  Mexico, 

Pueblo  of  San  Juan,  NM 
Cruz,  Leeann  Katri,  New  Mexico  State 

University,  Pueblo  of  Acoma.  NM 
Cullen  Carroll.  Shanna  Marie.  Alliant 
International  University.  Osage  Tribe, 
Oklahoma 
Cunningham — Hartwig.  Roxie.  Kim, 
University  of  Washington  School  of 
Medicine.  Nez  Perce  of  Idaho 
Dailey.  Samuel,  University  of  Alabama — 
Birmingham.  Navajo  tribe  of  Arizona,  New 
Mexico,  &  Utah 
Davis,  Allison  Kay,  University  of  North 
Dakota,  Crow  Creek  Sioux  tribe  of  the 
Crow  Creek  Re.servation,  SD 
Davis.  Alona.  University  of  North  Dakota. 
Turtle  Mountain  Band  of  Chippewa 
Indians  of  North  Dakota 
Davis.  Amber  Lynn,  University  of  Oklahoma, 

Muskogee  (Creek)  Nation.  Oklahoma 
Davis,  Heather  Rae,  Turtle  Mountain 
Community  College,  Turtle  Mountain  Band 
of  Chippewa  Indians  of  North  Dakota 
Davis,  Jason  Russell,  Lane  Community 

College,  Chickasaw  Nation.  Oklahoma 
Davis.  Marcia  D..  Seminole  State  College, 

Choctaw  Nation  of  Oklahoma 
Dawes,  Kari  Elaine,  Universitv  of  Iowa, 

Cherokee  Nation,  Oklahoma 
Day,  Autumn  Ann,  Cornell  Universitv, 
Minnesota  Chippewa  Tribe,  MN  (Leech 
Lake  Band) 
Decker,  Amber  Victoria,  Rocky  Mountain 
College,  Confederated  Salish  &  Kootenai 
Tribes  of  the  Flathead  Reservation,  MT 
Dees.  Marijane  Megan.  Oklahoma  Baptist 

University.  Choctaw  Nation  of  Oklahoma 
Dele,  Lessina.  Midwestern  University.  Navajo 

Tribe  of  Arizona.  Mew  Mexico,  &  lltah 
Delmar,  Marjorie.  Northern  .Arizona 
University.  Navajo  Tribe  of  Arizona.  New 
Mexico.  &  Utah 
Demientieff.  Manon  Kristine.  California  Slate 

University.  Nenana  Native  Association 
Deroche.  Elisabeth  Louise.  Central 
Washington  University.  Blackfeet  Tribe  of 
the  Blackfeet  Indian  Reservation  of  MT 
Desautel.  Alice  Junee  Lu.  Wenatchee  Valley 
College  North.  Confederated  Tribes  of  the 
Colville  Reservation.  WA 
Dixon.  Damon  Brian,  Universitv  of  North 
.    Dakota.  Hopi  Tribe  of  AZ 
Dixon.  Malia  K..  New  Mexico  Highland 
LIniversity.  Navajo  Tribe  of  Arizona.  New 
Mexico,  &  Utah 
Dodson,  Trudy  Northern  Arizona  L'niversity, 
Navajo  Tribe  of  Arizona.  New  Mexico,  & 
Utah 
Dominguez,  Deborah  M.,  Albuquerque 
Technical  Vocation,  Navajo  Tribe  of 
Arizona,  New  Mexico,  &  Utah 
Dominguez,  Lorrie  Ann,  Northern  Arizona 
University,  Navajo  Tribe  of  Arizona,  New 
Mexico,  &  Utah 
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Draper,  Melanie  Brooke,  University  of  Alaska 

School  of  Nursing,  Cherokee  Nation, 

Oklahoma 
Dugan,  Carysa  Malaret,  Arizona  School  of 

Health  Sciences,  Nez  Perce  of  Idaho 
Duncan,  Roberta  Marie,  University  of 

Arizona,  Navajo  Tribe  of  Arizona,  New 

Mexico,  &  Utah 
Dunlap.  Erin  Lee,  University  of  Oklahoma, 

Cherokee  Nation,  Oklahoma 
Dunn,  Akilah  Talibah,  Seminole  State 

College,  Chickasaw  Nation  of  Oklahoma 
Earley,  Mary  Margaret,  University  of  Tulsa, 

Cherokee  Nation,  Oklahoma 
Eddy,  Julia  L.,  Graceland  University, 

Colorado  River  Indian  Tribes  of  the 

Colorado  River  Indian  Reservation, 

Arizona  &  California 
Eddyi  Patricia  Ann,  Northland  Pioneer 

College,  Navajo  Tribe  of  Arizona,  New 

Mexico.  &  Utah 
Eder,  Shirley — Anne,  Northern  Montana 

College,  Assiniboine  &  Sioux  Tribe  of  the 

Fort  Peck  Indian  Reservation,  MT 
Edwards,  Kerry  Rachelle,  University  of 

Oklahoma,  Cherokee  Nation,  Oklahoma 
Edwards,  Ralph  Casey,  University  of 

Oklahoma  Health  Sciences  Center, 

Cherokee  Nation.  Oklahoma 
Elkhair-Brown,  Michelle  Lianne,  Johnson 

County  Community  College,  Muskogee 

(Creek)  Nation,  Oklahoma 
Ellis,  Scott  Anthony,  Oklahoma  City 

University,  Cherokee  Nation,  Oklahoma 
Elmore,  Amber  Dawn,  Northeastern  State 

University,  Chickasaw  Nation  of  Oklahoma 
Emerson,  Janice  Odette,  Univerity  of 

Oklahoma  Health  Sciences  Center,  Kiowa 

Indian  Tribe  of  Oklahoma 
Endischee,  Flonda,  University  of  the  Pacific 

School  of  Pharmacy,  Navajo  Tribe  of 

Arizona,  New  Mexico,  &  Utah 
Epaloose,  Cassie,  PIMA  Community  College, 

Zuni  Tribe  of  the  Zuni  Reservation,  NM 
Eriacho',  Margaret  Alisha,  University  of  New 

Mexico — Albuquerque,  Zuni  Tribe  of  the 

Zuni  Reservation,  NM 
Etsitty,  Marlene  J.,  San  Juan  College,  Navajo 

Tribe  of  Arizona,  New  Mexico,  &  Utah 
Eubanks,  Andrea  Jill,  Connors  State  College, 

Cherokee  Nation,  Oklahoma 
Eversole.  Maryn,  University  of  New  Mexico, 

Navajo  Tribe  of  Arizona,  New  Mexico,  & 

Utah 
Feather,  Sharon  Ann,  Cankdeska  Cikana 

Community  College,  Devils  Lake  Sioux 
Fence,  Heather  Katherine,  Angelo  State 

University,  Cherokee  Nation,  Oklahoma 
Ferris-Lane,  Dana  Faye,  College  of  the 

Redwoods,  Hoopa  Valley  Tribe,  CA 
Fetzer,  John  Ward,  North  Dakota  State 

University,  Minnesota  Chippewa  Tribe 

(White  Earth  Band) 
Finkbonner,  Miriam  Ann,  Whatcom 

Community  College,  Lummi  Tribe  of  the 

Lummi  Reservation,  WA 
Fisher,  Joe  Keith,  University  of  New  Mexico, 

Choctaw  Nation  of  Oklahoma 
Fishinghawk,  Bobbi  Genevieve,  University  of 

Kansas  School  of  Medicine,  Cherokee 

Nation,  Oklahoma 
Fishinghawk,  Lance  Franklin,  Northeastern 

State  University,  Cherokee  Nation, 

Oklahoma 
Foote,  Brittnee  Irene,  Bismarck  State  College, 

Turtle  Mountain  Band  of  Chippewa 

Indians  of  North  Dakota 


Foster,  Melvin  Dale,  University  of  New 

Mexico,  Navajo  Tribe  of  Arizona,  New 

Mexico,  &  Utah 
Fragua,  Kari  Lynn,  University  of  New 

Mexico — Albuquerque,  Pueblo  of  Jemez, 

NM 
Francis,  Kaydee  Ann,  University  of  New 

Mexico— Gallup,  Navajo  Tribe  of  Arizona. 

New  Mexico.  &  Utah 
Francis,  Michelle  J.,  Northland  Pioneer 

College,  Confederated  Tribes  of  the  Colville 

Reservation,  WA 
Francis,  Molly  Marie,  Creighton  University, 

Confederated  Tribes  of  the  Colville 

Reservation,  WA 
Francisco.  Nalda  Yazzie,  New  Mexco  State 

University.  Navajo  Tribe  of  Arizona.  New 

Mexico,  &  Utah 
Franklin,  Richard  Arnold,  Northeastern  State 

University,  Cherokee  Nation,  Oklahoma 
Frankovic,  Adam  Matthew,  Central 

Washington  University,  Cherokee  Nation, 

Oklahoma 
Fredy,  Jefferson,  University  of  New  Mexico 

College  of  Pharmacy,  Navajo  Tribe  of 

Arizona,  New  Mexico,  &  Utah 
Freeland-Sam,  Veronica  Marie,  Northern 

Arizona  University,  Navajo  Tribe  of 

Arizona,  New  Mexico,  &  Utah 
French,  Zachary  Ashton,  University  of 

Oklahoma,  Cherokee  Nation,  Oklahoma 
Friede,  Priscilla  Jenee,  Montana  State 

University,  Chippewa  Cree  Indians  of  the 

Rocky  Boy's  Reservation,  MT 
Frizzell,  Felicia  Yelena,  Stanford  University, 

Mescalero  Apache  Tribe  of  the  Mescalero 

Reservation,  NM 
Caddy,  Jasmine  Reanna,  Temple  University 

School  of  Medicine,  Navajo  Tribe  of 

Arizona,  New  Mexico,  &  Utah 
Gamble-Sampson,  Wanda,  Northern  Arizona 

University,  Navajo  Tribe  of  Arizona,  New 

Mexico,  &  Utah 
Gardner,  Angela  Danita,  Rogers  State  College, 

Cherokee  Nation,  Oklahoma 
Garner,  LaQuita  Jo,  Great  Plains  Technology, 

Mississippi  Band  of  Choctaw  Indians,  MS 
Garness,  Mary,  University  of  Wisconsin — 

Superior,  Bad  River  Band  of  the  Lake 

Superior  Tribe  of  Chippewa  Indians  of  the 

Bad  River  Reservation,  WI 
.Gatewood,  Vangie  Mae,  University  of 

Wisconsin,  Bad  River  Band  of  the  Lake 

Superior  Tribe  of  Chippewa  Indians  of  the 

Bad  River  Reservation,  WI 
Gerry,  Jon  Michael,  Stanford  University, 

Cheyenne  River  Sioux  Tribe  of  the 

Cheyenne  River  Reservation,  SD 
Gerry,  Ryan  Richard,  Harvard  Medical 

School,  Cheyenne  River  Sioux  Tribe  of  the 

Cheyenne  River  Reservation,  SD 
Giles,  Erin  Ayn,  Southern  College  of 

Optometry,  Cherokee  Nation,  Oklahoma 
Cilham,  Maureen  Eloise,  Carroll  College, 

Blackfeet  Tribe  of  the  Blackfeet  Indian 

Reservation  of  MT  ^ 

Gillies,  Kenneth  Jay,  North  Dakota  State 

University,  Three  Affiliated  Tribes  of  the 

Fort  Berthold  Reservation,  ND 
Cilmore,  Jennifer  Jane,  Dixie  State  College  of 

Utah,  Navajo  Tribe  of  Arizona,  New 

Mexico,  &  Utah 
Girty,  Logan  Ellis,  University  of  Oklahoma, 

Caddo  Indian  Tribe  of  Oklahoma 
Glasses,  Devin  Garrick,  University  of 

Arizona,  Navajo  Tribe  of  Arizona,  New 

Mexico,  &  Utah 


Glock-James,  Jacquelyn.  Southwest  Missouri 

State  University,  Choctaw  Nation  of 

Oklahoma 
Gloshay,  Jr.,  Eddie,  University  of  Arizona. 

White  Mountain  Apache  Tribe  of  the  Fort 

Apache  Reservation,  AZ 
Gobert,  Rachel-Rose.  Salish  Kootenai  College. 

Blackfeet  Tribe  of  the  Blackfeet  Indian 

Reservation  of  MT 
Gonzales.  Nicolle  Lenn.  University  of  New 

Mexico,  Navajo  Tribe  of  Arizona.  New 

Mexico.  8t  Utah 
Goodman.  Gayla  Beth.  University  of  . 

Maryland  School  of  Medicine,  Kickapoo 

Tribe  of  Oklahoma 
Gorman.  Duane  Thomas,  Weber  State 

University.  Navajo  Tribe  of  Arizona.  New 

Mexico,  &  Utah 
Gorman,  Emmeline  Paula,  Mesa  Community, 

Navaje  Tribe  of  Arizona,  New  Mexico.  & 

Utah 
Goulet.  Jessica  Louie.  University  of  North 

Dakota.  Turtle  Mountain  Band  of 

Chippewa  Indians  of  North  Dakota 
Granger  Nez,  SheuDn,  Coconino  County 

Community  College,  Navajo  Tribe  of 

Arizona,  New  Mexico,  &  Utah 
Gray,  Cori  Ann,  University  of  Oklahoma 

Health  Sciences  Center,  Osage  Tribe, 

Oklahoma 
Greenwood,  Tami  Lynetfe,  East  Central 

University,  Choctaw  Nation  of  Oklahoma  - 
Griffith,  Kimberly  Dawn,  Grand  Canyon 

University,  Tohono  O'odham  Nation  of 

Arizona 
Groten,  Eric  Dartanium.  University  of  New 

Mexico — Albuquerque,  Navajo  Tribe  of 

.\rizona.  New  Mexico,  &  Utah 
Guin,  Heather  Elaine.  University  of  Tulsa, 

Muskogee  (Creek)  Nation,  Oklahoma 
Guy,  Melissa,  University  of  Colorado  Health 

Science  Center,  Navajo  Tribe  of  Arizona, 

New  Mexico,  &  Utah 
Haddox,  Natalie  Rose,  Salish  Kootenai 

College,  Blackfeet  Tribe  of  the  Blackfeet 

Indian  Reservation  of  MT 
Hagerty,  Kori  Lynn,  University  of  New 

Mexico — Albuquerque.  Blackfeet  Tribe  of 

the  Blackfeet  Indian  Reservation  of  MT 

Tribe  of  the  Blackfeet  Tribe  of  the  Blackfeet 

Indian  Reservation  of  MT  Indian 

Reservation  of  MT 
Hall,  Sheila  Marie,  Loyola  Marymount 

University,  Minnesota  Chippewa  Tribe 

(White  Earth  Band) 
Hamby,  Kenneth  Jerome,  Kirksville  College 

of  Osteopathic  Medicine,  Cherokee  Nation, 

Oklahoma 
Hammons,  Tracie  Janene.  Connors  State 

College,  Cherokee  Nation,  Oklahoma 
Harjo,  Rebecca  Ruth,  University  of  Southern 

California  School  of  Social  Work. 

Muskogee  (Creek)  Nation,  Oklahoma 
Harker,  Erica  Michelle,  University  of  New 

Mexico,  Zuivi  Tribe  of  the  Zuni 

Reservation,  NM 
Harrington,  Latoya  Ann,  Arizona  State 

University,  Navajo  Tribe  of  Arizona,  New 

Mexico,  &  Utah 
Harris,  Elizabeth  Kate,  Oklahoma  State 

University  College  of  Osteopathic 

Medicine,  Cherokee  Nation,  Oklahoma 
Harris,  Lynn  Marie,  North  Carolina  State 

University,  Lumbee 
Harrison,  Gilbert,  University  of  New  Mexico, 

Navajo  Tribe  of  Arizona,  New  Mexico.  & 

Utah 
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Harrison.  Lisa  Lizelle,  University  of 

Wisconsin.  Ho-Chunk  Nation  of  Wisconsin 
Hassen.  Kathleen  Lois.  Kalamazoo  Valley 
Community  College.  Sault  St.  Marie  Tribe 
of  Chippewa  Indians  of  Michigan 
Hastie.  Carrie  Suzette,  Purdue  University, 

Orutsararmuit  Native  Village 
Hawkins.  Amy  Delah.  Tulane  University 
Health  Sciences  Center.  Muskogee  (Creek) 
Nation.  Oklahoma 
Hawley.  Edward  Carl.  Montana  State 
University,  Fort  Belknap  Indian 
Community  of  the  Fort  Belknap 
Reservation  of  Montana 
Hazeldine.  Becky  Ann,  Northland 
Community  College.  Minnesota  Chippewa 
Tribe.  MN  (Leech  Lake  Band) 
Headdress.  Gale  Crystal.  Northern  Montana. 
Assiniboine  &  Sioux  Tribes  of  the  Fort 
Peck  Indian  Reservation.  MT 
Healing  Ground.  Dulcie  Nicole.  University  of 
Minnesota,  Turtle  Mountain  Band  of 
Chippewa  Indians  of  North  Dakota 
Henderson,  Michelle  Lynn,  University  of 
Texas,  Navajo  Tribe  of  Arizona,  New 
Mexico,  &  Utah 
Henio,  Regina,  University  of  New  Mexico— 
Gallup,  Navajo  Tribe  of  Arizona.  New 
Mexico.  &  Utah 
Henson.  Mike  Allen.  University  of  Oklahoma 

Health  Service,  Comanche  of  Oklahoma 
Henson-Meigs,  Amy  Jo,  University  of  Tulsa, 

Cherokee  Nation,  Oklahoma 
Herder,  Katrina  Joy,  Arizona  State  University, 
Navajo  Tribe  of  Arizona,  New  Mexico,  & 
Utah 
Hernandez,  Evelyn  Leone,  Walla  Walla 
College,  Confederated  Salish  &  Kootenai 
Tribes  of  the  Flathead  Reservation,  MT 
Hick.  Carrie,  University  of  New  Mexico 
College  of  Pharmacy,  Navajo  Tribe  of 
Arizona,  New  Mexico,  &  Utah 
Hicklin,  Cheryl,  Winston-Salem  State 

University.  Seneca  Nation  of  New  York 
Hicks,  Ashley  Marion,  University  of  Alaska 
Anchorage,  Mentasta  Traditional  Council 
Hollow,  Collette  Caroline,  Heritage  College, 
Confederated  Tribes  of  the  Colville 
Reservation,  WA 
Hoover,  Jamie  Ellen,  Arizona  School  of 
Health  Sciences,  Chemehuevi  Indian  Tribe 
of  the  Chemehuevi  Reservation,  California 
Hopkins,  Delbert  Samuel,  University  of  North 
Dakota,  Sisseton — Wahpeton  Sioux  Tribe 
of  the  Lake  Traverse  Reservation,  SD 
Horan,  Therese  Marie,  Seattle  University, 
Central  Council  of  the  Tlingit  &  Haida 
Indian  Tribes 
Houston,  Lindsay  Nicole,  Bacone  College, 

Cherokee  Nation,  Oklahoma 
Howell,  Jesse  Ray,  University  of  Central 

Oklahoma,  Choctaw  Nation  of  Oklahoma 
Howeya,  Lori  Leon,  University  of  New 

Mexico.  Pueblo  of  Acoma,  NM 
Howling  Wolf,  William  L.,  University  of 
North  Dakota,  Three  Affiliated  Tribes  of 
the  Fort  Berthold  Reservation,  ND 
Hubbell,  Nicholl  Kristen,  Arizona  State 
University,  Navajo  Tribe  of  Arizona,  New 
Mexico,  &  Utah 
Hubbell,  Rochelle  Lynne,  University  of 
Arizona,  San  Carlos  Apache  Tribe  of  the 
San  Carlos  Reservation,  AZ 
Huber,  Donna  Marie,  University  of  Phoenix, 
Rosebud  Sioux  Tribe  of  the  Rosebud  Indian 
Reservation,  SD 


Hulsey,  Heidi  Lynne,  Portland  Community 
College,  Lummi  Tribe  of  the  Lummi 
Reservation.  Washington 
Humphreys,  Christina  Lilly,  University  of 
New  Mexico,  Navajo  Tribe  of  Arizona,  New 
Mexico,  &  Utah 
Hunt,  Matthew  Hensdale,  North  Carolina 

State  University,  Lumbee 
Hunter,  Misty  Rae,  Oglala  Lakota  College, 
Oglala  Sioux  Tribe  of  the  Pine  Ridge 
Reservation,  SD 
Hyatt,  Jacqueline  Rooke.  University  of 
Oklahoma.  Muskogee  (Creek)  Nation, 
Oklahoma 
Hyden.  Andreana  Dee.  Grand  Canyon 
College.  Navajo  Tribe  of  Arizona.  New 
Mexico.  &  Utah 
Interpreter.  Christina  Lynn,  Northern  Arizona 

University,  Hopi  Tribe  of  AZ 
Jackson,  Candy  Lou,  Idaho  State  University, 
Bad  River  Band  of  the  Lake  Superior  Tribe 
of  Chippewa  Indians  of  the  Bad  River 
Reservation,  WI 
Jackson,  Melissa  Sue.  Northeastern 
Oklahoma  A&M  College.  Eastern  Shawnee 
Tribe  of  Oklahoma 
James,  Darrel  Deon.  Mountain  View  College. 

Choctaw  Nation  of  Oklahoma 
James.  Jessica  Natashaj  Northern  Arizona 
University.  Navajo  Tribe  of  Arizona.  New 
Mexico.  &  Utah 
James,  Rachel,  Albuquerque  Technical 
Vocation,  Navajo  Tribe  of  Arizona,  New 
Mexico.  &  Utah 
James,  Wendi  Lee  Ann,  Southwestern 
Oklahoma  State  University,  Choctaw 
Nation  of  Oklahoma 
Janis.  Fawn  Renee,  Ogalala  Lakota  College. 
Rpsebud  Sioux  Tribe  of  the  Rosebud  Indian 
Reservation,  SD 
Jarvis,  Pamela,  College  St.  Scholastica,  Lac 
Courte  Oreilles  Band  of  Lake  Superior 
Chippewa  Indians  of  Wisconsin 
Jefferson,  Deloris  Ann,  Murray  State  College. 

Chickasaw  Nation  of  Oklahoma 
Jefferson.  Natalie  Ruth.  University  of  Kansas 
School  of  Social  Welfare,  Choctaw  Nation 
of  Oklahoma 
Jensen,  Janelle  Blake,  University  of  Arizona, 
Navajo  Tribe  of  Arizona,  New  Mexico.  & 
Utah 
Joe,  Felma  Marie,  Arizona  State  University, 
Navajo  Tribe  of  Arizona,  New  Mexico,  & 
Utah 
Joe,  John,  Gateway  Community  College, 
Navajo  Tribe  of  Arizona,  New  Mexico,  & 
Utah 
Johnson,  Beverly  Mae,  University  of 

Washington,  Emmonak  Village 
Johnson,  Elizabeth  Jane,  Central  Oregon 
Community  College,  Confederated  Tribes 
of  the  Warm  Springs  Reservation  of  Oregon 
Johnson,  Gini  Azure,  University  of  New 
Mexico,  Assiniboine  &  Sioux  Tribe  of  the 
Fort  Peck  Indian  Reservation,  MT 
Johnson,  Joyce-Melvina,  Northeastern  State 

University,  Cherokee  Nation,  Oklahoma 
Johnson,  Kimberlee  Jo,  East  Central 

University,  Chickasaw  Nation  of  Oklahoma 
Johnson,  Roxanne  Marie.  Univeristy  of  North 
Dakota,  Turtle  Mountain  Band  of 
Chippewa  Indians  of  North  Dakota 
Johnson,  Sausha  Rae,  University  of  Arizona, 
Navajo  Tribe  of  Arizona,  New  Mexico,  & 
Utah 


Johnson,  Tara  Lee.  Northern  Arizona 
Univerisy.  Navajo  Tribe  of  Arizona.  New 
Mexico.  &  Utah 
Johnson,  Yolanda.  University  of  New  Mexico, 
Navajo  Tribe  of  Arizona.  New  Mexico.  & 
Utah 
Joice,  Kara  Lynn,  University  of  Kansas, 

Cherokee  Nation,  Oklahoma 
Joice,  Kelly  A.,  University  of  Oklahoma, 

Cherokee  Nation,  Oklahoma 
Jones.  Christopher  Lee.  University  of  North 

Dakota,  Cherokee  Nation,  Oklahoma 
Jones,  Generosa  Diane,  Drake  University 
College  of  Pharmacy,  Choctaw  Nation  of 
Oklahoma 
Jones,  Julia  M..  Northern  Arizona  University, ' 
Navajo  Tribe  of  Arizona,  New  Meixo.  & 
Utah 
Jordan.  Jesse  Melinda.  University  of  Alaska 

Anchorage.  Village  of  Kalskag 
Joseph,  Ruth.  Arizona  State  University. 
Navajo  Tribe  of  Arizona.  New  Mexico.  & 
Utah 
Julian.  Serena  Yazzie.  University  of  New 
Mexico  College  of  Pharmacy,  Navajo  Tribe 
of  Arizona,  New  Mexico,  &  Utah 
Jumbo.  Ronald  Dean,  Northern  Arizona 
University.  Navajo  Tribe  of  Arizona.  New 
Mexico.  &  Utah 
Juneau.  Rose  Ann,  Salish-Kootenai 
Community  College,  Fort  Belknap  Indian 
Community  of  the  Fort  Belknap 
Reservation  of  Montana 
Kanuho,  Daryl,  Mesa  Community  College,* 
Navajo  Tribe  of  Arizona,  New  Mexico,  & 
Utah 
Kardonsky,  Kimberly  Jay,  Medical  College  of 
Wisconsin,  Jamestown  S'Klallam  Tribe  of 
Washington 
Keel,  Andrea  Lynn,  University  of  Oklahoma, 

Chickasaw  Nation  of  Oklahoma 
Kelley,  Lynette  Rae,  Northern  Arizona 
University,  Navajo  Tribe  of  Arizona,  New 
Mexico,  &  Utah 
Kelley,  Ralph  Zane,  University  Health 
Sciences  College  of  Osteopathic  Medicine, 
Cherokee  Nation,  Oklahoma 
Kelley,  Valerie,  Northern  Arizona  University, 
Navajo  Tribe  of  Arizona,  New  Mexico,  & 
Utah 
Kelliher,  Allison  Miranda,  University  of 
Washington  School  of  Medicine,  Nome 
Eskimo  Community 
Kenneth,  Lena  Mae,  Arizona  State 
University,  Navajo  Tribe  of  Arizona,  New 
Mexico,  &  Utah 
Keplin,  Angela  Ann,  University  of  North 
Dakota.  Turtle  Mountain  Band  of 
Chippewa  Indians  of  North  Dakota  i 

Ketcher,  Jeremy  Wayne,  Connors  State  ' 

College,  Cherokee  Nation.  Oklahoma 
Kewenvoyouma,  Vachel  Rebecca,  Yavapai 
College,  Navajo  Tribe  of  Arizona,  New 
Mexico,  &  Utah 
Kickingbird,  Lauren  Marie.  University  of 
Central  Oklahoma,  Kickapoo  Tribe  of 
Indians  of  the  Kickapoo  Reservation  of 
Kansas 
Kinlecheenie,  Orlinda  Lou,  Northland 
Pioneer  College,  Navajo  Tribe  of  Arizona, 
New  Mexico,  &  Utah 
Kinney,  Sahar  Amelia,  Tufts  University, 
Turtle  Mountain  Band  of  Chippewa 
Indians  of  North  Dakota 
Kirk,  John  Vincent,  Oklahoma  State 
University  College  of  Osteopathic 
Medicine,  Cherokee  Nation,  Oklahoma 
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Kramer.  Erin  Lea.  University  of  Oklahoma, 

Cherokee  Nation.  Oklahoma 
LaFromboise.  Dawn  Marie, -University  of 

North  Dakota,  Turtle  Mountain  Band  of 

Chippewa  Indians  of  North  Dakota 
LaFromboise,  Sandy  Marie.  Minot  State 

University.  Tuttle  Mountain  Band  of 

Chippewa  Indians  of  North  Dakota 
Lambert,  Marshelle  Annette,  Walla  Walla 

College,  Assiniboine  &  Sioux  Tribes  of  the 

Fort  Peck  Indian  Reservation,  MT 
Landers,  Joseph  Henry,  East  Central 

University,  Muskogee  (Creek)  Nation, 

Oklahoma 
Lang,  Sharon  W.,  Northern  Arizona 

University.  Navajo  Tribe  of  Arizona,  New 

Mexico,  &  Utah 
Lansing,  Letitia  Bianca,  University  of  New 

Mexico — Albuquerque.  Navajo  Tribe  of 

Arizona.  New  Mexico,  &  Utah 
Large,  Stephanie  Ashley,  University  of 

Oklahoma  School  of  Social  Work, 

Muskogee  (Creek)  Nation.  Oklahoma 
Lashley,  Nathan  James,  Finch  University  of 

Health  Services,  Cherokee  Nation. 

Oklahoma 
Laurence.  Kami  Lynn,  University  of  New 

Mexicx),  Navajo  Tribe  of  Arizona.  New  . 

Mexico.  &  Utah 
Laurence.  Stacie,  University  of  New  Mexico, 

Navajo  Tribe  of  Arizona.  New  Mexico.  & 

Utah 
Lawrence,  Gary  Lynn,  Northeastern  State 

University,  Choctaw  Nation  of  Oklahoma 
Lay,  Pamela  Christine,  University  of  Phoenix, 

Muskogee  (Creek)  Nation,  Oklahoma 
Leader  Charge,  Lila  Rose,  Ogalala  Lakota 

College,  Rosebud  Sioux  Tribe  of  the 

Rosebud  Indian  Reservation,  SD 
Lee,  Calbert  Aaron,  University  of  New 

Mexico — Albuquerque,  Navajo  Tribe  of  AZ 

NM  &  UT 
Lee,  Colleen  Linda,  Northern  Arizona 

University,  Navajo  Tribe  of  Arizona.  New 

Mexico,  &  Utah 
Lee.  Lori  C.',  Northern  Arizona  University, 

Navajo  Tribe  of  Arizona,  New  Mexico,  & 

Utah 
Leekity,  Marilyn  Kelley,  University  of  New 

Mexico,  Navajo  Tribe  of  Arizona,  New 

Mexico,  &  Utah 
Leemhuis,  Stephanie  Brook,  University  of 

Oklahoma  Health  Sciences  Center,' 

Cherokee  Nation.  Oklahoma 
Legarde,  Victoria  Leann.  Gonzaga  University. 

Arapahoe  Tribe  of  the  Wind  River 

Reservation.  WY 
Lemas,  Dominick  Joseph,  University  of 

Vermont,  Citizen  Potawatomi  Nation, 

Oklahoma 
Leslie,  Lerae  J.,  Glendale  Community  College, 

Navajo  Tribe  of  Arizona,  New  Mexico,  & 

Utah 
Lessert,  Amanda  Kaye,  Creighton  University, 

Oglala  Sioux  Tribe  of  the  Pine  Ridge 

Reservation.  SD 
Lewis.  Erik  Clay.  Salish — Kootenai 

Community  College,  Confederated  Salish  & 
"■     Kootenai  Tribes  of  the  Flathead 

Reservation,  MT 
Limphy,  Cheyenne  Rose,  Montana  State 

University  School  of  Nursing,  Northern 

Cheyenne  Tribe  of  the  Northern  Cheyenne 

Indian  Reservation,  MT 
Lincoln,  Kelly  Michelle,  Boston  College, 

Navajo  Tribe  of  Arizona,  ^jew  Mexico,  & 

Utah 


Littlefield,  Teeoti  Nicole,  Seminole  Junior 

College,  Chickasaw  Nation  of  Oklahoma 
Lomay,  Vicky  Tsinnijinnie,  Arizona  State 

University,  Navajo  Tribe  of  Arizona,  New 

Mexico,  &  Utah 
Long,  Christina  Marie,  University  of  South 

Dakota,  Lower  Brule  Sioux  Tribe  of  the 

Lower  Brule  Reservation,  SD. 
Longhorn,  Kaselyn  Diane,  East  Central    > 

University,  Absentee — Shawnee  Tribe  of 

Indians  of  Oklahoma 
Longie,  Michelle  Renee,  University  of  North 

Dakota,  Turtle  Mountain  Band  of 

Chippewa  Indians  of  North  Dakota 
Looney,  Joshua  Carson,  University  of 

Oklahoma,  Cherokee  Nation,  Oklahoma 
Lopez,  Candace  Erin,  University  of  New 

Mexico,  Navajo  Tribe  of  Arizona,  New 

Mexico,  &  Utah 
Laf}ez,  Matthew  Adam,  Kansas  State 

University,  Walker  RiVer  Paiute  Tribe  of 

the  Walker  River  Reservation 
Lowery.  Brad  Elliot.  North  Carolina  State 

University.  Lumbee 
Loy.  Arlene,  University  of  New  Mexico. 

Navajo  Tribe  of  Arizona,  New  Mexico.  & 

Utah 
Lynch,  Candace  Andrea,  Arizona  State 

University,  Navajo  Tribe  of  Arizona,  New 

Mexico,  &  Utah 
Makai.  Myra  Demetria,  University  of  New 

Mexico,  Gila  River  Indian  Community  of 

the  Gila  River  Indian  Reservation.  AZ 
Malaterre,  Jessica  Kim,  University  of  North 

Dakota,  Turtle  Mountain  Band  of 

Chippewa  Indians  of  North  Dakota 
Maloney,  Violet  Spring,  Northern  Arizona 

University,  Navajo  Tribe  of  Arizona.  New 

Mexico,  &  Utah 
Mandan,  Samona  Fern,  University  of  North 

Dakota,  Assiniboine  &  Sioux  Tribes  of  the 

Fort  Peck  Indian  Reservation,  MT 
Marshall,  Kristian  Evan,  Northeastern  State 

University,  Cherokee  Nation.  Oklahoma 
Martin  B.  Carmelita  A..  University  of  New 

Mexico,  Navajo  Tribe  of  Arizona.  New 

Mexico,  &  Utah 
Martin-Feliz,  Candelaria  Cynthia,  University 

of  North  Dakota.  Navajo  Tribe  of  Arizona. 

New  Mexico,  &  Utah 
Martinez,  Kimberly  Ann, -Northeastern 

Oklahoma  A&M  College,  Eastern  Shawnee 

of  Oklahoma 
Martinez,  Leah  M.,  University  of  New 

Mexico,  Pueblo  of  Acoma,  NM 
Martinez,  Marie  Jeannette,  Weber  State 

University,  Navajo  Tribe  of  Arizona,  New 

Mexico,  &  Utah 
Marvin,  Misty  Dawn,  Oklahoma  State 

University,  Cherokee  Nation,  Oklahoma 
Mason,  Laquita  Joy,  JJniversity  of  Montana 

State  School  of  Pharmacy,  Three  Affiliated 

Tribes  of  the  Fort  Berthold  Reservation,  ND 
Mathis,  Trina  C,  University  of  Phoenix. 

Navajo  Tribe  of  Arizona,  New  Mexico.  & 

Utah 
Matt,  Georgia  Lee,  University  of  Utah. 

Blackfeet  Tribe  of  the  Blackfeet  Indian 

Reservation  of  Montana 
Maxon,  Jeff  Allen,  North  Dakota  State 

University,  Cheyenne  River  Sioux  Tribe  of 

the  Cheyenne  River  Reservation,  SD 
May,  Katie  Lynn,  University  of  Oklahoma, 

Cherokee  Nation,  Oklahoma 
Mc Arthur,  Anna  K.,  North  Dakota  State 

University,  Minnesota  Chippewa  Tribe, 

MN  (White  Earth  Band) 


McCabe.  Devon  Aurora.  Northern  Arizona 

University.  Navajo  Tribe  of  Arizona.  New 

Mexico,  &  Utah 
McCorkle.  Cody  W... University  of  Arkansas, 

Citizen  Potawatomi  Nation.  Oklahoma 
McCuistion.  Robin  Edward.  Western 

Washington  University.  Aleut.  AK 
McGeshick,  Cole  David.  Montana  State 

University.  Sokoagon  Chippewa 

Community,  WI 
McGhee.  Julie  Lynette.  University  of 

Oklahoma  Health  Sciences  Center.  Poarch 

Band  of  Creek  Indians  of  Alabama 
McGilbary.  Kristie  Rae,  Seminole  State 

College,  Kiowa  Indian  Tribe  of  Oklahoma 
McGlothin,  Travis  Michael.  Harvard  Medical 

School,  Pueblo  of  Laguna.  NM 
McKern,',  Jason  Amel,  University  of  Arizona. 

Navajo  Tribe  of  Arizona,  New  Mexico,  & 

Utah 
McLain,  Stefanie  Jeanne.  Oklahoma  Slate 

University.  Cherokee -Nation.  Oklahoma 
McLaughlin.  Audrey  Jane.  Pierce  Community 

College.  Yurok  Tribe  of  the  Yurok 

Reservation.  California 
McNeal.  Rebecca  Lynne.  Oklahoma 

University  Health  Science.  Choctaw  Nation 

of  Oklahoma 
Meeks.  Alicia  Ann.  East  Central  Oklahoma 

State  University.  Chickasaw  Nation  of 

Oklahoma 
Meets.  Bridget  Mae.  University  of  Montana. 

Confederated  Salish  &  Kootenai  Tribes  of 

the  Flathead  Reservation.  MT 
Mellon.  Travis  Jemes.  University  of  the 

Health  Sciences  College.  Pueblo  of  Zia,  NM 
Menka.  Nazune  Meega,  Arizona  State 

University,  Native  Village  of  Koyuk 
Merritt.  Sarah  Elisabeth.  East  Central 

Oklahoma  State  University.  Cheyenne 

River  Sioux  Tribe  of  the  Cheyenne  River 

Reservation.  SD 
Miles.  Mary  Kristen.  Northern  Oklahoma 

College.  Osage  Tribe,  Oklahoma- 
Miller.  Amanda  Stephanie.  Northeastern 

State  Uni\  ersity.  Cherokee  Nation. 

Oklahoma 
Miller.  Carl  Eugene,  Northeasfern  State 

University.  Muskogee  (Creek)  Nation. 

Oklahoma 
Miller.  Jacklyn  Jean.  University  of  North 

Dakota.  Oglala  Sioux  Tribe  of  the  Pine 

Ridge  Reservation,  SD 
Miller,  Priscilla  Jean,  University  of  Alaska, 

Agdaagux  Tribe  of  King  Cove 
Mittelstedt,  Richard  L.,  Idaho  State 

University,  Shoeshone — Bannock  Tribes  of 

the  Fort  Hall  Reser\'ation  of  Idaho 
Momberg,  Christina  Ann,  Salish — Kootenai 

Community  College.  Blackfeet  TYibe  of  the 

Blackfeet  Indian  Reservation  of  MT 
Monetfe.  Eugene  Louis.  University  of  North 

Dakota.  Turtle  Mountain  Band  of 

Chippewa  Indians  of  North  Dakota 
Montano.  Alicia  Dawn.  University  of 

Arizona — Tucson.  Navajo  Tribe  of  Arizona. 

New  Mexico,  &  Utah 
Moore,  Jennifer  Marie,  University  of  New 

Mexico — Albuquerque.  Navajo  Tribe  of 

Arizona,  New  Mexico,  &  Utah 
Morgan,  Noreha,  Arizona  State  University, 

Navajo  Tribe  of  Arizona,  New  Mexico,  & 

Utah 
Morris,  Elizabeth  Lynette,  University  of 

Oklahoma,  Muskogee  (Creek)  Nation, 

Oklahoma 
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Morris,  [effrey  5><:otf,  University  of 
Minnesota.  Quechan  Tribe  of  Fort  Yuma 
'        Indian  Reservation.  California  and  Arizona 
Morris,  Winifred,  University  of  New  Mexico, 
Navajo  Tribe  of  Arizona,  New  Mexico,  & 
Utah 
Morrison.  Clint  Justin.  University  of 

Oklahoma.  Chocktaw  Nation  of  Oklahoma 
Morrison.  Cerlinde  Maria.  University  of 

Montana.  Crow  I'ribe  of  Montana 
Mousseau.  Francine  Louise,  University  of 

Nofth  Dakota,  Oglala  Sioux  Tribe  of  the 

Pine  Ridge  Reservation,  SD 
Murphy,  Tamelol  Lynne,  University  of  New 

Mexico — Albuquerque.  Navajo  Tribe  of 

Arizona.  New  Mexico.  &  Utah 
'   Murray.  Carl  Arthur,  Oklahoma  State 

University,  Choctaw  Nation  of  Oklahoma 
Murray,  Kerry  William.  University  of 

Colorado.  Shoshone  Tribe  of  the  Wind 

River  Reservation.  Wyoming 
Muskett,  Eunice  Annazbah.  University  of 

New  Mexico — Albuquerque.  Navajo  Tribe 

of  Arizona.  New  Mexico.  &  Utah 
Myron,  Micah  Aaron,  Walla  Walla  College. 

Hopi  Tribe  of  Arizona 
■  Naasz,  Katrina  Hillary,  University  of 

Colorado,  Navajo  Tribe  of  Arizona,  New 

Mexico,  &  Utah 
Nadeau,  Shawn  Rochelle,  Viterbo  College. 

Turtle  Mountain  Band  of  Chippewa 

Indians  of  North  Dakota 
Nahno-Kerf:hee,  Walter  |ay,  Oklahoma 

University  Health  Science  College, 

Comanche  Nation,  Oklahoma 
Namingha,  Fmery,  University  of  New 

Mexico,  Zuni  Tribe  of  the  Zuni 

Reservation.  NM 
Nelson,  Shannon  Lynn,  University  of  New 

Mexico,  Navajo  Tribe  of  Arizona.  New 

Mexico,  &  Utah 
Nephew-Kennedy,  Lesley  Ellen,  SUNY  at 

Buffalo  Scho«)l  of  Social  Work.  Seneca 

Nation  of  New  York 
Nez,  Eldonna  Ida.  University  of  Alaska, 

Navajo  Tribe  of  Arizona.  New  Mexico.  & 

Utah 
Nez,  Lula,  New  Mexico  Highland  University, 

Navajo  Tribe  of  Arizona,  New  Mexic:o,  & 

Utah 
Nicks,  Deanna  Marie,  Pima  Medical 

Institute — Mesa,  Hopi  Tribe  of  Arizona 
Nidiffer-Shelor,  Amber  Lynn,  University  of 

Oklahoma,  Cherokee  Nation,  Oklahoma 
Nilchee,  Gregory  Hashke  Yitahoogal, 

University  of  New  Mexico,  Navajo  Tribe  of 

Arizona,  New  Mexico,  &  Utah 
Nimsey,  Dallas  Micah,  Southwestern 

Oklahoma  State  University.  Kiowa  Indian 

Tribe  of  Oklahoma 
Nioce,  Paul  Anthony.  Washburn  University. 

Citizen  Potawatomi  Nation,  Oklahoma 
Noisy  Hawk,  Lyie  fames.  Harvard  University 

School  of  Education,  Oglala  Sioux  Tribe  of 

the  Pine  Ridge  Reservation,  SD 
North,  Elizabeth  Marie,  Ea.stern  Oregon 

University,  Confederated  Tribes  of  the 

Siletz  Reservation.  OR 
Odaye.  Deena  May.  Grand  Canyon  College, 

Reno — Sparks  Indian  Colony.  NV 
Okleasik,  Sara  A.,  Pacific  University,  Nome 

Eskimo  Community 
Old  Elk.  Ceorgianna  WW,  American 

University,  Assiniboine  &  Sioux  Tribes  of 

the  Fort  Peck  Reservation.  MT 
Olic,  Latona  Michelle,  University  of 

Wyoming  School  of  Pharmacy.  Oglala 


Sioux  Tribe  of  the  Pine  Ridge  Reservation, 
SD 
Oliver,  |ody  Ann.  Boise  State  University, 
Shoshone — Bannock  Tribes  of  the  Fort  Hall 
Reservation  of  Idaho 
O'Neal,  Jamie  Diane.  Northern  State 

University,  Cheyenne  River  Sioux  Tribe  of 
the  Cheyenne  River  Reservation.  SD 
Oosahwe,  ChrLsten  Brook,  Northeastern  Slate 

University.  Cherokee  Nation.  Oklahoma 
Osborn,  Kasie  D.,  Carl  Albert  State  College, 

Cherokee  Nation,  Oklahoma 
Owens,  lohnie  Louis,  Kirksville  College  of 

Osteopathic  Medicine,  Choctaw  Nation  of 

Oklahoma 
Oxford,  Dustin  Joseph,  Northeastern  State 

University,  Cherokee  Nation.  Oklahoma 
Padilla.  Tessia  Marie.  Albuquerque  Tecihnical 

Vocation.  Pueblo  of  San  Felipe.  NM 
Paniagua.  Calyin  Frederick,  Arizona  School 

of  Health  Sciences,  Little  Traverse  Bay 

Bands  of  Odawa  Indians,  Michigan 
Pappan,  Cynthia  Rae.  Creighton  University 

School  of  Pharmacy,  Turtle  Mountain  Band 

of  Chippewa  Indians  of  North  Dakota 
Parker.  Mahate  Ann,  East  Central  University, 

Comanche  of  Oklahoma 
Parker.  Rahnia  |ean,  University  of  Alaska 

System.  Native  Village  of  Kipnuk 
Paul.  Kimberly  Lynn.  Blackfeet  Community 

College.  Blackfeet  Tribe  of  the  Blackfeet 

Indian  Reservation  of  MT 
Pecoss.  Susanna  Elizabeth,  University  of  New 

Mexico,  Pueblo  of  Cochiti,  NM 
Peltier,  Crystal  Gayle,  University  of  North 

Dakota,  Turtle  Mountain  Band  of 

Chippewa  Indians  of  North  Dakota 
Pepper,  Traci  Danielle,  Tricountv 

Community  College.  Eastern  Band  of 

Cherokee  Indians,  North  Carolina 
Peratrovich.  Valene  Maria,  Oregon  State 

University,  Alaska  Native 
Perdue,  Mark  Wayne,  University  of 

Oklahoma,  Cherokee  Nation,  Oklahoma 
Pereira,  Christina  Charlene  Bell,  University 

of  Arizona.  Tohono  O'odham  Nation  of 

Arizona 
Pete.  Lyle  Henry.  Mesa  Community  College, 

Navajo  Tribe  of  Arizona,  New  Mexico,  & 

Utah 
Peterman,  Sawyer,  Dine  College.  Navajo 

Tribe  of  Arizona,  New  Mexico,  &  Utah 
Peterson-Lewis,  Annie  Mav,  University  of 

Alaska,  Aleut,  AK 
Pfilger.  Natasha  Renee,  University  of  North 

Dakota.  Three  Affiliated  Tribes  of  the  Fort 

Berlhold  Reservation.  ND 
Phillips,  Cara  Leigh,  University  of  Arizona, 

Navajo  Tribe  of  Arizona,  New  Mexico,  & 

Utah 
Phillips,  Crystal  Lea,  University  of 

Oklahoma,  Cherokee  Nation,  Oklahoma 
Platta,  Veralyn,  New  Mexico  State 

University,  Mescalero  Apache  Tribe  of  the 

Mescalero  Reservation,  NM 
Pleasants,  Tina  Marie,  Washington  State 

University,  Central  Council  of  the  Tlingit  & 

Haida  Indian  Tribes 
Pletnikoff,  Elise  Marie,  Carroll  College, 

Shoonaq  Tribe  of  Kodiak,  Alaska  Native 
Poe,  |ill  R.,  Northeastern  State  University, 

Osage  Tribe.  Oklahoma 
Poolaw.  Audrey  Winnie.  Southwestern 

Oklahoma  State  University,  Comanche 

Nation.  OK 


Price.  Aaron  Joseph,  University  of  New 
Mexico.  Navajo  Tribe  of  Arizona.  New 
Mexico.  &  Utah 
Puhuyaoma,  Tammy  Kaee.  Coconino  County 
Community  College.  Hopi  Tribe  of  Arizona 
Randy- Veinote.  Ruth  W..  University  of  the 

Pacific.  Comanche  Nation.  OK 
Rainwater.  Chelsea  Lurie,  College  of 

Charleston,  Pee  Dee  Indian  Association 
Rand,  Kevin  Bruce.  University  of  Wisconsin. 
Minnesota  Chippewa  Tribe.  MN  (White 
Earth  Band) 
Rasor,  Joseph  James,  Midwestern  University, 
Navajo  Tribe  of  Arizona,  New  Mexico,  & 
Utah  ^ 

Razote,  Antoinette  Jo,  Central  Washington 
University,  Sisseton-Wahpeton  Sioux  Tribe 
of  the  Lake  Traverse  Reservation,  SD 
Red  Elk,  Lindsey  Beth,  Arizona  State 
University,  Assiniboine  &  Sioux  Tribes  of 
the  Fort  Peck  Indian  Reservation,  MT 
Redsteer,  Sandra  Jeanette,  Northern  Arizona 
University,  Navajo  Tribe  of  Arizona,  New 
Mexico,  &  Utah 
Renfrew,  Miranda  Kirstin,  Northeastern  State 

University,  Choctaw  Nation  of  Oklahoma 
Reynolds,  Joel  Wayne,  University  of  South 
Dakota.  Rosebud  Sioux  Tribe  of  the 
Rosebud  Indian  Reservation,  SD 
Rice,  Lily  A.,  Mankato  State  College,  Prairie 

Band  Potawatomi  Nation,  KS 
Richan,  Eilene  Faye,  Turtle  Mountain 
Community  College,  Turtle  Mountain  Band 
of  Chippewa  Indians  of  North  Dakota 
Richards,  Spencer  L.,  Black  Hills  State 
University,  Oglala  Sioux  Tribe  of  the  Pine 
Ridge  Reservation,  SD 
Riding  In,  Debra  Sue.  Oregon  State 
University  School  of  Pharmacy, 
Confederated  Tribes  of  the  Siletz 
Reservation.  OR 
Riffe,  Evelyn  Laura.  Oregon  State  University, 

Hooper  Bay 
Riley.  Gail  Arlene,  Albuquerque  Tech-Voc 

Institute,  Pueblo  of  Nambe.  NM 
Riley,  Rebecca  C,  University  of  New  Mexico, 

Pueblo  of  Acoma,  NM 
Ringer  Knudson,  Nicolette  Jean.  University  of 
Minnesota,  Sisseton-Wahpeton  Sioux  Tribe 
of  the  Lake  Traverse  Reservation.  SD 
Robideau,  Eileen  Catherine,  University  of 

Alaska,  Nenana  Native  Association 
Robinson,  Charlene.  University  of  Arizona 
College  of  Medicine,  Navajo  Tribe  of 
Arizona,  New  Mexico,  &  Utah 
Robison-Rivera,  Kristie  Marie,  Southwestern 
Oklahoma  State  University,  Apache  Tribe 
of  Oklahoma 
Rogers,  Brandon  Scott,  Northeastern 

University,  Cherokee  Nation,  Oklahoma 
Roselius,  Ka.ssi,  Southern  Nazarene 
University,  Citizen  Potawatomi  Nation, 
Oklahoma 
Rouillard,  Allison  Marie,  University  of  North 
Dakota,  Si.sseton-Wahpeton  Sioux  Tribe  of 
the  Lake  Traverse  Reservation,  SD 
Rouse,  Brant  Philip,  University  of  Oklahoma, 

Cherokee  Nation,  Oklahoma 
Ruleford,  Miranda  Louisa,  University  of  Tula, 

Cherokee  Nation,  Oklahoma 
Sahmaunt,  Marcia  Ann,  University  of 
Oklahoma,  Kiowa  Indian  Tribe  of 
Oklahoma 
Salois-Albert,  Shaundra  Marie,  Salish 
Kootenai  College,  Confederated  Salish  & 
Kootenia  Tribes  of  the  Flathead 
Reservation,  MT 
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Sanders,  Chatherine  BIythe,  University  of 

North  Carolina,  Eastern  Band  of  Cherokee 

Indians  of  North  Carolina 
Sanders,  Michael  Shawp,  University  of 

Oklahoma,  Cherokee  Nation,  Oklahoma 
Sanderson,  Kendra  Marie,  University  of 

Arizona,  Navajo  Tribe  of  Arizona,  New 

Mexico,  &  Utah 
Sando.  Alberta  Aleta.  University  New 

Mexico,  Pueblo  of  Jemez,  NM 
Sando,  Lamell  "Marie,  New  Mexico  State 

University,  Pueblo  of  Jemez.  NM 
Sandoval.  Racheal  Michele.  Arizona  State 

University.  Navajo  Tribe  of  Arizona.  New 

Mexico,  &  Utah 
Sawney,  Laura  Renee,  Northeastern  State 

University,  Cherokee  Nation,  Oklahoma 
Scabbyrobe,  Earl-Dean,  Salish  Kootenai 

College,  Blackfeet  Tribe  of  the  Blackfeet 

Indian  Reservation  of  MT 
Scalpcane-Moore,  Lavonne  Jean.  Salish- 

Kootenia  Community  College,  Northern 

Cheynne  Tribe  of  the  Northern  Cheyenne 

Indian  Reservation  MT 
Schmidt,  Erin  Michelle,  Oklahoma  State 

University,  Muskogee  (Creek)  Nation, 

Oklahoma 
Schmitt,  Joel  Gavin,  Boise  State  University. 

Jamestown  Klallam  Tribe  of  Washington 
Scott,  Jessica  Robin,  University  of 

Washington,  Central  Council  of  the  Tlingit 

&  Haida  Indian  Tribes 
Scott,  Steven  Ray,  Southwestern  Oklahoma 

State  University,  Cherokee  Nation, 

Oklahoma 
Seyler,  Debra  Jean,  tJorthland  Pioneer 

College,  Confederated  Salish  &  Kootenai 

Tribes  of  the  Flathead  Reservation  MT 
Shangin,  Nicole  Danielle,  Seattle  Pacific 

University,  Ivanoff  Bay  Village 
Shea,  Tamara  Renee,  University  of  Alaska 

System,  Athabascan  Alaska  Native 
Shelly,  Amanda  Elaine,  Bacone  College, 

Cherokee  Nation,  Oklahoma 
Shepard,  Christopher  Allan  Joseph,  Pomona 

College,  Santee  Sioux  Tribe  of  the  Santee 

Reservation  of  Nebraska 
Shinn-Jones,  Darcy  Marie,  Northeastern  State 

University,  Cherokee  Nation,  Oklahoma 
Shipton,  Virginia  Helen,  University  of 

Alaska, .Native  Village  of  St.  Michael 
Show,  Michelle,  University  of  Washington, 

Fort  Belknap  Indian  Community  of  the  Fort 

Belknap  Reservation  of  Montana 
Shutiva,  Derek  J.,  Newman  University, 

Pueblo  of  Acoma,  NM 
Silvers,  Kristin  Gail,  University  of  New 

Mexico — Gallup,  Navajo  Tribe  of  Arizona, 

New  Mexico,  &  Utah 
Simmons,  Jeremiah  David,  Stanford 

University,  Yankton  Sioux  Tribe  of  South 

Dakota 
Simonson,  Germaine,  Arizona  State 

University,  Navajo  Tribe  of  Arizona.  New 

Mexico,  &  Utah 
Sirany,  Anne-Marie  Elizabeth,  Boston 

University,  Minnesota  Chippewa  Tribe, 

MN  (White  Earth  Band) 
Sirmans,  Jayna  Deneice,  University  of 

Houston  College  of  Optometry,  Choctaw 

Nation  of  Oklahoma 
Skaggs,  Amanda  Marie,  Northeastern  State 

University,  Cherokee  Nation,  Oklahoma 
Slyker,  Amanda  Colleen,  Macalester  College 

Blackfeet  Tribe  of  the  Blackfeet  Indian 

Reservation  of  MT 


Slyker,  J.  Nikolas,  University  of  Montana, 

Blackfeet  Tribe  of  the  Blackfeet  Indian 

Reservation  of  MT 
Smart,  Ned  R.,  New  Mexico  Highland  ■ 

University,  Navajo  Tribe  of  Arizona,  New 

Mexico,  &  Utah 
Smith.  Angele  Marie.  Lewis  and  Clark  State 

College.  Shoshone-Pauite  Tribes  of  the 

Duck  Valley  Reservation,  NV 
Smith,  Dallas  Rockford,  Grand  Canyon 

College,  Navajo  Tribe  of  Arizona,  New 

Mexico,  &  Utah 
Smith,  Eliza-Mae  C,  Bacone  College,  United 

Keetoowah  Band  of  Cherokee  Indians  in 

Oklahoma 
Smith,  Jaaniece  Rene,  University  of  Arizona, 

Navajo  Tribe  of  Arizona,  New  Mexico,  & 

Utah 
Smith,  Patricia  K..  Fort  Peck  Community 

College,  Assiniboine  &  Sioux  Tribes  of  the 

Fort  Peck  Indian  Reservation.  MT 
Smith,  Phyllis  Marie,  Montana  State 

Univeisity,  Fort  Belknap  Indian 

Community  of  the  Fort  Belknap 

Reservation  of  Montana 
Smith,  Seneca  Martin,  University  of  ^ 

Oklahoma  Health  Science.  Muskogee 

(Creek)  Nation.  Oklahoma 
Smith,  Stephaine,  Northern  Arizona 

University.  Navajo  Tribe  of  Arizona.  New 

Mexico,  &  Utah 
Spears.  Raina  Ann,  Oklahoma  State 

University,  Chpctaw  Nation  of  Oklahoma 
Spencer,  Anne  P.,  University  of  New 

Medico — Gallup,  Navajo  Tribe  of  Arizona. 

New  Mexico,  &  Utah 
Spoon,  Shawna  FrancBhe,  University  of 

Oklahoma,  Sac  &  Fox  Nation,  Oklahoma 
Spotted  Horse,  Patricia  Jean,  American 

University,  Standing  Rock  Sioux  Tribe  of 

N.  &  S.  Dakota 
St.  Claire,  Billie  Jo,  North  Dakota  University, 

Turtle  Mountain  Band  of  Chippewa 

Indians  of  North  Dakota 
St.  Claire,  Rhea  Neachet,  University  of  North 

Dakota,  Turtle  Mountain  Band  of 

Chippewa  Indians  of  North  Dakota 
Stachura,  Christopher  Jose,  University  of 

Kansas,  Menomirvee  Indian  Tribe  of  * 

Wisconsin 
Starr,  Daniel  Curtis,  University  of  North 

Dakota.  Three  Affiliated  Tribes  of  the  Fort 

Berthold  Reservation.  ND 
Stewart.  Rodney  Shane.  Rogers  State  College. 

Cherokee  Nation,  Oklahoma 
Still,  Melissa  Brook,  University  of  Central 

Arkansas,  Cherokee  Nation,  Oklahoma 
Stone,  Meghan  Brooke.  University  of  Central 

Arkansas.  Cherokee  Nation.  Oklahoma 
Stout.  Lana  Dayvn,  Oklahoma  State 

University,  Cherokee  Nation,  Oklahoma 
Stoope,  Rebekah  Sue,  University  of  Central 

Oklahoma.  Choctaw  Nation  of  Oklahoma 
Succo.  Delores  Ann,  Northern  Arizona 

University,  Navajo  Tribe  of  Arizona.  New 

Mexico,  &  Utah 
Sun  Rhodes.  Neil  Altair,  Oregon  Health 

Sciences  University,  Arapahoe  Tribe  of  the 

Wind  River  Reservation,  Wyoming 
Sweeney,  Michael  Aaron,  Brigham  Young 

University,  Choctaw  Nation  of  Oklahoma 
Tapahe,  Sharon  Jean,  Brigham  Young 

University,  Navajo  Tribe  of  Arizona,  New 

Mexico,  &  Utah 
Tapp,  Jamie  Lynn,  Oklahoma  City  University, 

Chickasaw  Nation  of  Oklahoma 


Tawyesva,  Yoland  Lei,  Northland  Pioneer 

College,  Hopi  Tribe  of  Arizona 
Taylor,  Alexandra  Ana,  University  of  Alaska 

School  of  Nursing,  Native  Village  of 

Shishmaref 
Teasyatwho,  Arlene  Jean,  Northern  Arizona  - 

University,  Navajo  Tribe  of  Arizona,  New 

Mexico,  &  Utah 
Teller,  Pamela,  Arizona  State  University. 

Narragansett  Indian  TribeTof  Rhode  Island 
Teller,  Terry  Lee,  University  of  New 

Mexico — Albuquerque,  Navajo  Tribe  of 

Arizona.  New  Mexico  &  Utah 
Ten  Fingers,  Javan  Anthony,  John  F. 

Kennedy  University.  Oglala  Sioux  Tribe  of 

the  Pine  Ridge  Reservation,  SD 
Tenequer,  Valerie  Leigh,  Arizona  State 

University,  Navajo  Tribe  of  Arizona,  New 

Mexico,  &  Utah 
Tenorio,  Rachell  Marie,  University  of  New 

Mexico,  Pueblo  of  Santo  Domingo.  NM 
Thomas,  Curtiss — Lee,  Northwest  Technical 

College,  Turtle  Mountain  Band  of 

Chippewa  Indians  of  North  Dakota 
Thomas,  Jacob  Frederick.  Concordia  College, 

Turtle  Mountain  Band  of  Chippewa 

Indians  of  North  Dakota 
Thompson,  Benjamin  Campbell, 

Northeastern  State  University.  Cherokee 

Nation.  Oklahoma 
Thompson.  Jennifer  L\7in.  Western  Carolina 

University.  Eastern  Band  of  Cherokee 

Indians  of  North  Carolina 
Thompson.  Lorinda.  Northland  Pioneer 

College.  White  Mountain  Apache  Tribe  of  ' 

the  Fort  Apache  Reservation.  AZ 
Thompson.  Paula  Gail,  Gateway  Community 

College,  Navajo  Tribe  of  Arizona.  New    , 

Mexico.  &  Utah 
Thompson.  Stacey  Marie.  University  of  New 

Mexico  College  of  Pharmacy.  Navajo  Tribe 

of  Arizona.  New  Mexico.  &  Utah 
Thompson,  Toshina  Krystal.  Fort  Lewis 

College.  Navajo  Tribe  of  Arizona,  New" 

Mexico.  &  Utah 
Tiger.  Brandy  Susan.  Arizona  School  of 

Health  Sciences.  Muskogee  (Creek)  Nation. 

Oklahoma 
Tillman,  Amy  Beth,  University  of  Central 

Oklahoma.  Choctaw  Nation  of  Oklahoma 
Toadlena.  Evelyn.  University  of  New  Mexico. 

Navajo  Tribe  of  Arizona.  New  Mexico.  & 

Utah 
Todicheeney.  Sharon  Ann.  Northern  Arizona 

University.  Navajo  Tribe  of  Arizona.  New 

Mexico.  &  Utah 
Tom.  Ardilh  Renee.  New  Mexico  State 

University.  Navajo  Tribe  of  Arizona.  New 

Mexico.  &  Utah 
Tom.  Jennifer  Michell.  Hunter  College. 

Choctaw  Nation  of  Oklahoma 
Toppah.  Teresa  Ann.  Tarrant  County  College. 

Kiowa  Indian  Tribe  of  Oklahoma 
Torralba.  Vernon  Charles.  College  of  St. 

Scholastica.  Crow  Tribe  of  Montana 
Torres.  Michelle  Lynn,  Heritage  College, 

Chippewa — Creek  Indians  of  the  Rocky 

Boy's  Reservation.  MT 
Townsend,  Travis  J.,  University  of  New 

Mexico,  Pueblo  of  Acoma,  NM 
Toya,  Alleyne  U.,  TVI  Community  College, 

Pueblo  of  Laguna,  NM 
Tracy,  Cassandra  Glenbah.  Arizona  State 

University,  Navajo  Tribe  of  Arizona,  New 

Mexico,  &  Utah 
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Trimm,  Amber — Ladavvn.  East  Qentral 
University,  Cheyenne  River  Sioux  Tribe  of 
the  Cheyenne  River  Reservation,  SD 
Trombley,  Diana  Lynn,  Salish  Kootenai 
Community  College,  Blackfeet  Tribe  of  the 

;  Blackfeet  Indian  Reservation  of  MT 
Trujillo.  Jesse  Juan,  University  of 

Washington,  Pueblo  of  San  Juan,  NM 
Tsefhiikai,  Tami — Denice,  University  of  New 
Mexico — Albuquerque,  Zuni  Tribe  of  the 
Zuni  Reservaiton,  NM 
Tsingine,  Georgia  Lynn.  University  of 
Arizona  College  of  Medicine,  Navajo  Tribe 

of  Arizona.  New  Mexico,  &  Utah 
Tso,  Joann  Caria,  University  of  New 

Mexico — Gallup.  Navajo  Tribe  of  Arizona. 

New  Mexico.  &  Utah 
Tso,  Vera  Jane.  University  of  New  Mexico — 

Gallup,  Navajo  Tribe  of  Arizona,  New 

Mexico.  &  Utah 
Tso-Garcia,  Jennifer  Lynn,  University  of 

Washington.  Navajo  Tribe  of  Arizona,  New 

Mexico,  &  Utah 
Tsosie.  Roberta  Ann,  Long  Technical  College, 

Navajo  Tribe  of  Arizona,  New  Mexico.  & 

Utah 
Tunnell,  Kimberly  Renee,  Oklahoma  Stale 

University,  Kiowa  Indian  Tribe  of 

Oklahoma 
Tupponce,  Thomas  Edward,  Old  Dominion 

University.  Upper  Mattaponi  Indian  Tribe 
Turney,  jarett  Brandon,  Marquette  University 

Dental  School,  Cherokee  Nation,  Oklahoma 
Tveit,  Adrienne  Hilda,  Washington  State 

University,  Central  Council  of  the  Tlingit  & 

Haida  Indian  Tribes 
,Uhl,  Sarah  Elizabeth.  Baylor  University. 

Cherokee  Nation,  Oklahoma 
Underwood.  Eugenia  Raeann,  East  Central 

Oklahoma  State  University,  Mississippi 

Band  of  Choctaw  Indians,  MS 
Uftchin,  Venus,  University  of  Oklahoma, 

Muskogee  (Creek)  Nation,  Oklahoma 
Valdo,  Gerald  David,  Colorado  State 

University,  Pueblo  of  Acoma,  NM,  NM 
Van  Winkle,  Tom  R.,  Trinity  Christian 

College.  Navajo  Tribe  of  Arizona.  New 

Mexico.  &  Utah 
Vance.  Ronda  Lynn.  University  of  North 

Dakota.  Muskogee  (Creek)  Nation. 

Oklahoma 
Vargas.  Raquel  Ann.  University  of  Texas 

Medical  Branch — Galveston.  Choctaw 

Nation  of  Oklahoma 
Varnell.  Cassidy  Gertrude.  Connors  State 

College.  Cherokee  Nation.  Oklahoma 
Velasquez.  Mary  Christina.  .New  Mexico 

Highlands  University.  Southern  Ute  Tribe 
Vlasoff  Martha  jay.  University  of  Alaska — 

Anchorage,  Native  Village  of  Eyak 

(Cordova) 
Wagner.  John  William,  Montana  State 

University— Bozeman,  Blackfeet  Tribe  of 

the  Blackfeet  Indian  Reservation  of  MT 
Walker,  Erin  Frances,  University  of 

Wisconsin.  Little  Traverse  Bay  Bands  of 

Odawa  Indiana.  MI 
Walker.  Jonathan  Bayless,  Oklahoma 

Christian  College,  Choctaw  Nation  of 

Oklahoma 
Walker,  Marshall  Austin.  University  of 

Oklahoma — Norman.  Cherokee  Nation. 

Oklahoma 
Walker,  Stacee  Lynn.  University  of  Arizona. 

Navajo  Tribe  of  Arizona,  New  Mexico,  & 

Utah 


Wallace,  Kacey  Leann,  Oklahoma  State 
University  College  of  Osteopathic 
Medicine,  Choctaw  Nation  of  Oklahoma 
Walton,  Amber  Nicole,  Washington 
University.  Navajo  Tribe  of  Arizona.  New 
Mexico,  &  Utah 
Wanna,  Nicholas  Lee,  Northwestern  Health 
Services,  Sisseton — Wahpeton  Sioux  Tribe 
of  the  Lake  Traverse  Reservation,  SD 
VVaquie,  Monica  Janet,  New  Mexico 

Highlands  University,  Pueblo  of  Jemez,  NM 
Ward,  Micah  N..  Oklahoma  City  Community 

College.  Citizen  Potawatomi  Nation,  OK 
Ward.  Rolanda  Reason.  University  of  Alaska 

Anchorage.  Egegik  Village 
Wartz,  Kaye  Ellen,  Northern  Arizona 
University.  Navajo  Tribe  of  Arizona,  New 
Mexico,  &  Utah 
Wasin  Zi,  Fawn  Catherine.  University  of 
Maryland.  Standing  Rock  Sioux  Tribe  of 
North  and  South  Dakota 
Watford.  Velma  Jean.  Pima  Community 
College.  Navajo  Tribe  of  Arizona,  New 
Mexico.  &  Utah 
Watsop.  Matthew  Mendioro,  Columbia 
University  College  of  Physicians  & 
Surgeons.  Ottawa  Tribe  of  Oklahoma 
Watts.  Candace  Summerz,  Sweet  Briar 
College.  Navajo  Tribe  of  Arizona.  New 
Mexico.  &  Utah 
West.  Jonathan  Lee.  Northeastern  State 

University,  Cherokee  Nation.  Oklahoma 
White,  Erin  Janet,  University  of  North 

Carolina— Chapel  Hill,  Lumbee 
White,  Karen  Ann,  Apollo  College,  Navajo 

Tribe  of  Arizona,  New  Mexico,  &  Utah 
Whitoface,  Angel  Rose,  Oglala  Lakota 
College,  Oglala  Sioux"Tribe  of  the  Pine 
Ridge  Reservation,  SD 
Whitechair,  Robbie  Gayle,  University  of  New 
Mexico,  Navajo  Tribe  of  Arizona.  New 
Mexico.  &  Utah 
Whitechair,  Rosalita  Marie,  University  of 
Arizona  College  of  Medicine,  Navajo  Tribe 
of  Arizona,  New  Mexico,  &  Utah 
Whitehorse,  Veronica  Ann,  San  Diego  State 
University,  Navajo  Tribe  of  Arizona,  New 
Mexico,  &  Utah 
Widmyer,  Janet  May,  University  of  Alaska. 

Ketchikan  Indian  Corp 
Wilbouni,  Crystal  Lea.  Belmont  University, 

Cherokee  Nation,  Oklahoma 
Wiley.  Matthew  Hallett,  East  Central 
University.  Muskogee  (Creek)  Nation. 
Oklahoma 
Wilkerson.  Thaddus  Donavan,  University  of 
New  Mexico — Albuquerque.  Navajo  Tribe 
of  Arizona,  New  Mexico.  &  Utah 
Willcuts.  Peggy  Sue.  South  Dakota  State 
University.  Rosebud  Sioux  Tribe  of  the 
Rosebud  Indian  Reservation.  SD 
Willeto.  Virginia.  University  of  New 
Mexico — Gallup.  Navajo  Tribe  of  Arizona. 
New  Mexico,  &  Utah 
Williams  Bums,  Amanda  Kay,  Southwestern 
Oklahoma  State  University,  Muskogee 
(Creek)  Nation,  Oklahoma 
Williams,  Rhonda  Lynette,  University  of  New 
Mexico — Albuquerue,  Navajo  Tribe  of 
Arizona,  New  Mexico,  &  Utah 
Williams,  Scott  Bradley,  Northeastern  State 

University,  Cherokee  Nation,  Oklahoma 
Willman,  Peggy  Ann,  University  of  Alaska, 

Native  Village  of  Ambler 
Wilson,  Chase  Te,  Southeastern  Oklahoma 
State  University,  Muskogee  (Creek)  Nation, 
Oklahoma 


Wilson,  Dena  Lynn,  University  of 
Washington  School  of  Medicine,  Oglala 
Sioux  Tribe  of  the  Pine  Ridge  Reservation, 
SD 
Wilson,  Ellen  Lucille,  University  of  North 
Dakota,  Three  Affiliated  Tribes  of  the  Fort 
Berthold  Reservation,  ND 
Wilson,  Kelli  Rae  Lee,  University  of  New 
Mexico — Albuquerque,  Seminole  Nation  of 
Oklahoma 
Wilson,  Sunni  Elaine,  Northeastern  State 
University,  United  Keetoowan  Band  of 
Cherokee  Indians  in  Oklahoma 
Windam,  Tera  Beth,  Northeastern  State 

University,  Cherokee  Nation,  Oklahoma 
Windship,  Venita  Lynn,  Eastern  Oklahoma 
State  College.  Choctaw  Nation  of 
Oklahoma 
Wiseman.  Toni  Jeanne,  Oklahoma  City 
University,  Muskogee  (Creek)  Nation, 
Oklahoma 
Wood.  Chad  Nathaniel.  University  of  Utah 
College  of  Medicine,  Cherokee  Nation, 
Oklahoma 
Woodard.  Amanda-Lea,  University  of 
Oklahoma — Norman.  Cherokee  Nation. 
Oklahoma 
Woodard.  David  Rush.  University  of 

Missouri,  Osage  Tribe,  OK 
Woodruff,  Patience  M.,  University  of  North 
Dakota,  Rosebud  Sioux  Tribe  of  the 
Rosebud  Indian  Reservation,  SD 
Woods.  Lacy  Ann,  East  Central  Universityj 

Chickasaw  Nation  of  Oklahoma 
Worker-Geiger,  Shanna  Renee,  Grand  Canyon 
University,  Navajo  Tribe  of  Arizona,  New 
Mexico,  &  Utah 
Wright,  Theodore  Charles,  University  of 
Alaska,  Central  Council  of  the  Tlingit  & 
Haida  Indian  Tribes 
Yandell,  Seth  David,  University  of  Texas 
Medical  Branch — Galveston,  Choctaw 
Nation  of  Oklahoma 
Yarbrough.  Latasha  Renee,  Rose  State 
College,  Cheyenne-Arapaho  Tribes  of 
Oklahoma  * 

Yazzie,  Abiegail  B.,  New  Mexico  Highlands 
University,  Navajo  Tribe  of  Arizona,  New 
Mexico,  &  Utah 
Yazzie,  Carmelita  Jean.  University  of  New 
Mexico — Gallup.  Navajo  Tribe  of  Arizona, 
New  Mexico,  &  Utah 
Yazzie,  Charisse  Lindsey,  Arizona  State 
University,,  Navajo  Tribe  of  Arizona,  New 
Mexico,  &  Utah 
Yazzie,  Kathleen  Elaine,  Indiana  University 
East,  Narragansett  Indian  Tribe  of  Rhode 
Island 
Yazzie,  Maria,  University  of  New  Mexico — 
Albuquerque,  Navajo  Tribe  of  Arizona, 
New  Mexico,  &  Utah 
Yazzie.  Nazhone  Paul,  University  of  Arizona 
College  of  Medicine,  Navajo  Tribe  of 
Arizona,  New  Mexico,  &  Utah 
Yazzie,  Olivia,  North  Arizona  University, 
Navajo  Tribe  of  Arizona,  New  Mexico,  & 
Utah 
Yazzie.  Sharon,  Northern  Arizona  University, 
Navajo  Tribe  of  Arizona,  New  Mexico,  & 
Utah 
Yazzie,  Shelia  Rae,  Northern  Arizona 
University,  Navajo  Tribe  of  Arizona,  New 
Mexico,  &  Utah 
Yazzie,  Shihomi  Rae,  University  of  New 
Mexico — Albuquerque,  Navajo  Tribe  of 
Arizona,  New  Mexico,  &  Utah 
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Yazzie,  Timothy.  Midwestern  University, 

Navajo  Tribe  of  Arizona,  New  Mexico,  & 

Utah 
Yazzie-Francisco,  Myra  Lynn,  Phoenix 

College.  Navajo  Tribe  of  Arizona,  New 

Mexico,  &  Utah 
Yellowhair,  Jeannine  Ann,  New  Mexico^State 

University,  Navajo  Tribe  of  Arizona,  New 

Mexico,  &  Utah 
Young,  Naomi  Jean,  University  of  Arizona, 

Navajo  Tribe  of  Arizona,  New  Mexico,  & 

Utah 
Young.  Sawar  Chalutch.  University  of 

Washington.  Yurok  Tribe  of  the  Yurok 

Reservation.  California 
Young  Wallace,  Liana  J.,  University  of  Alaska 

Southeast,  Central  Council  of  the  Tlingit  & 

Haida  Indian  Tribes 
Yuselew,  Aaron,  Pima  Medical  Institute — 

Albuquerque,  Zuni  Tribe  of  the  Zuni 

Reservation,  NM 
Zachery,  Kathryn  Sue,  University  of 

Oklahoma — Norman,  Muskogee  (Creek) 

Nation,  Oklahoma 
Zahne,  Janis  Ivy.  Arizona  State  University, 

Navajo  Tribe  of  Arizona,  New  Mexico,  & 

Utah 
Zospah,  Raelene  Dee,  Montana  State 

University,  Navajo  Tribe  of  Arizona,  New 

Mexico,  &  Utah 
Zuni,  Angelica  Celeste,  Fort  Lewis  College, 

Pueblo  of  Isleta,NM 
Zwaryck,  Shelby  Leona,  University  of 

Montana  School  of  Pharmacy,  Chippewa- 

Cree  Indians  of  the  Rocky  Boys 

Reservation,  MT 
Zwaryck,  Tonk  Marie,  Salish  Kootenai 

College,  Chippewa-Cree  Indians  of  the 

Rocky  Boys  Reservation,  MT 

FOR  FURTHER  INFORMATION  CONTACT:  The 

Indian  Health  Service  Scholarship 
Branch,  Twinbrook  Metro  Plaza,  12300 
Twinbrook  Parkway,  Suite  100, 
Rockville,  Maryland  20852,  Telephone: 
(301)  443-6197,  Fax:  (301)  443-6048. 


Dated:  June  2,  2003. 
Charles  W.  Grim, 

Assistant  Surgeon  General,  IMerim  Director. 

Indian  Health  Service. 

|FR  Doc.  03-14393  Filed  6-6-03;  8:45  am] 

BILLING  CODE  4160-16-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

Proposed  Collection;  Comment 
Request;  NCI  Cancer  Information 
Service  Demograpliic/Customer 
Service  Data  Collection 

summary:  In  compliance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Cancer  Institute  (NCI),  the 
National  Institutes  of  Health  (NIH)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  Collection:  Title:  The 
National  Cancer  Institute  Cancer 
Information  Service  Demographic 
Customer  Service  Data  Collection.  Type 
of  Information  Collection  Request: 
Revision  with  change  of  a  currently 
approved  collection.  (OMB  No.  0925- 
0208,  expiring  10-31-2003)  Need  and 
Use  of  Information  Collection:  The 
National  Cancer  Institute's  Cancer 
Information  Service  (CIS)  provides  the 
latest  information  on  cancer,  clinical 
trials,  and  tobacco  cessation. 
Characterizing  users  and  how  they 


found  out  about  the  CIS  is  essential  to 
customer  service,  program  planning  and 
promotion.  This  effort  involves  a  brief 
survey  of  users  of  the  1-800-4-CANCER 
toll-free  service  and  LiveHelp.  a  web- 
based  chat  service.  The  telephone 
survey  contains  seven  questions — 3 
customer  service  and  4  demographic — 
asked  of  a  subset  of  callers  (csmcer 
patients,  their  family  or  friends,  and  the 
general  public)  at  the  end  of  usual 
service  for  an  annual  total  of 
approximately  286,000  callers.  One 
hundred  percent  of  these  callers  will  be 
asked  the  three  customer  service 
questions  for  an  annual  total  of 
approximately  286,000  callers:  25%  of 
callers  will  be  asked  the  four 
demographic  questions  for  an  annual 
total  of  approximately  71,500  callers.  If 
the  call  is  the  result  of  a  special 
promotion,  50%  of  callers  will  be 
surveyed  for  demographics.  Special 
promotions  account Jor  an  estimated 
30%  of  calls  for  an  annual  total  of 
approximately  42.900  callers. ^The 
combined  annual  total  is  400,400 
callers.  The  LiveHelp  web  survey 
involves  asking  the  same  seven 
questions  to  50%  of  the  same  subset  of 
users  for  an  annual  total  of 
approximately  5,500  users.  The 
combined  total  to  be  surveyed  each  year 
is  405,900  users  of  the  telephone  and 
LiveHelp  services  for  a  total  of  1 ,951 
annual  burden  hours.  Frequency  of 
Response:  Single  time.  Affected  Public: 
Individuals  or  households.  Type  of 
Respondents:  Patients,  relatives,  friends, 
and  general  public.  Theannual 
reporting  burden  is  as  follows: 


Table  1  .—Respondent  and  Burden  Estimate 


Type  of  respondents 


Number  of 
respondents 

Frequency  of 
response 

Average  time 
per  response 

Annual  hour 
burden 

286.000 
71.500 
42.900 

-    1 
1 
1 

0.00328 

0.0083 

00083 

■937 
594 
356 

400,400 

1,888 

1 

5,500 

0.0116 

64 

5,500 

64 

405,900 

1,952 

Individuals  or  Households 
Telephone: 

—3  questions  (100%)  

— 4  questions  (25%)  

— 4  questions  (50%)/special  promotions 

Subtotal  

LiveHelp:                                                               * 
— 7  questions  (50%)  ; 

Subtotal  ; ...... 

Annualized  Totals 


The  annualized  cost  to  respondents  is 
estimated  at:  $31,904.  There  are  no 
Capital  Costs  to  report.  There  are  no 
Operating  or  Maintenance  Costs  to 
report. 


Request  for  Comments:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 
(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 


performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
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validity  of  the  methodology  and 
assumptions  used;  (3)  Ways  to  minimize 
the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

For  Further  Information  Contact:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans,  contact 
Madeline  LaPorta.  Deputy  Director, 
Office  of  Cancer  Information  Service, 
National  Cancer  Institute.  6116 
Executive  Boulevard,  MSC  8322. 
Bethesda.  Maryland  20892-8322, 
telephone  (301)  594-8025,  fax  (301) 
402-0555. 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  60  days  of  the  date  of 
the  publication. 

Dated:  |une  2.  2003. 
Reesa  L.  Nichols, 

.VC7  Pmjuct  Clfiimnce  Liaison. 

(FR  Doc:.  03-14419  Filed  B-fi-03;  8:45  am| 

BILLING  CODE  4140-OVM 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health: 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory'  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
0$  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Nanif  of  Cominitlef^:  National  In.stitute  of 
Mental  Health  Special  Emphasis  Panel. 
Research  on  the  Mental  Health  of  Minority 
Populations. 

Do/e.  June  25.  2003. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center.  6001  Executive 
Boulevard,  Rockville.  MD  20852.  (Telephone 
Conference  Call). 


Contact  Person:  Sara  K  Goldsmith,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH.  Neuroscience  Center. 
6001  Executive  Blvd..  Room  6154.  MSC  9608, 
Bethesda,  MD  20892-9608. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242.  Mental  Health  Research 
Grants:  93.281.  Scientist  Development 
Award.  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282.  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health.  HHS) 

Dated:  May  30.  2003, 
LaVeme  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  0.3-14420  Filed  6-6-03;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  T35  short 
Term  Training  Applications.  / 

Dote:  lune  13.  2003. 

Time:  8:30  a.m.  lo  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue.  Bethesda.  MD  20814. 

Contact  Person:  Sandy  Warren,  DmD, 
MpH,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5134,  MSC  7840.  Bethesda,  MD  20892. 
(301)  435-1019.  narrens®csrnih.gov. 

This  notice  is  being  published  less  that  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl  GMAl 
OIQ:  Dermatology  and  Rheumatology: 
Quorum. 

Date:  June  16-17.  2003. 

Time:  8:30  a.m.  to  10:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Washington  Embas.sy  Row. 
2015  Mas.sachusetts  Ave.,  NW..  Washington, 
DC  20036 

Contact  Person:  Harold  M.  Davidson.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4216, 
MSC  7814,  Bethesda,  MD  20892,  (301)  435- 
1776.  davidsoh@csr.nib.gov. 

This  notice  is  being  published  less  that  15 
days  prior  to  the  meeting  due  lo  the  liming 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Cancer 
Detection  by  LvTiiphocyle  Metabolite 
Activity. 
.   Date:  ]une  17.2003. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda.  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Syed  M.  Quadri.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6210. 
MSC  7804.  Bethesda.  MD  20892.  (301)  43.5- 
1211. 

This  notice  is  being  published  less  that  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Nafne  of  Committee:  Immunological 
Sciences  Integrated  Review  Groijp. 
Experimental  Immunologv  Study  Section. 

Date:  June  19-20.  2003. 

Time:  8  a.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wyndham  City  Center.  114:i  New 
Hampshire  Avenue.  N\V.,  Washington.  DC 
20037. 

Contact  Person- Cathleen  L.  Cooper.  PhD. 
Scientific  Review, Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Ropm  4208. 
MSC  7812,  Bethesda.  MD  20892.  (301)  435- 
3566,  cooperc@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Innate 
Immunity/Host  Defense. 

Date:  June  20.  2003. 

Time:  7:30  a.m.  to  5:.30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  at  the  Chew  Chase 
Pavilion.  4300  Military  Road.  NW..  " 
Washington.  DC  20015. 

Contact  Person.  Calbert  A.  Laing.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4210. 
MSC  7812,  Bethesda.  MD  20892,  (301)  435- 
1221  laingc@csr.nih.gov. 

Name  of  Committee:  Social  Sciences. 
Nursing,  Epidemiology  and  Methods  , 
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Integrated  Review  Group,  Social  Sciences. 
Nursing  Epidemiology  and  Methods  5. 

Date:  June  20,  2003. 

Time:  8va.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Washington  Terrace,  1515  Rhode 
Island  Avenue.  NW..  Washington.  DC  20005. 

Contact  Person:  Ann  Hardy.  DRpH. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  3158, 
MSC  7770,  Bethesda,  MD  20892,  (301)  435- 
0695.  hardyan@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Radiation 
Biology  and  Medical  Physics'. 

Date:  June  20.  2003. 

Time:  8:30  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Sami  A.  Mayyasi,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4198, 
MSC  7812,  Bethesda,^MD  20892,  (301)  435- 
2681,  mayyasis@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl  SSS- 
L  (30)  Review  of  Four  slO  Proposals. 

Dafe;  June  20,  2003. 

Time:  11  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyace:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 
(Telephone  Conference  Call) 

Contact  Person:  Sergei  Ruvinov,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4158, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435-  ^ 
1180,  ruvinser@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Collaborative 
Projects. 

Date:  June  20,  2003. 

Time:  3  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Plaqe:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda.  MD  20814. 

Contact  Person:  Sally  Ann  Amero.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  Genetic  Sciences 
Integrated  Review  Group,  National  Institutes 
of  Health,  6701  Rockledge  Drive,  Room  2206. 
MSC  7890,  Bethesda.  MD  20892-7890,  (301) 
435-1159,  ameros@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Emphasis  Panel  Biophysical  Study  of 
a  Ribozyme. 

Date:  June  20,  2003. 

Time:  5  p.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  Points  Sheraton  Hotel,  1201  K 
Street,  NW.,  Washington,  DC  20005. 

Contact  Person:  Arnold  Revzin,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 


Health,  6701  Rockledge  Drive,  Room  4184, 
MSC  7824,  Bethesda,  MD  20892,  (301)  435- 
1153. 

Name  of  Committee:  Center  for  Scientific , 
Review  Special  Emphasis  Panel  ZRGl  SRB 
50R:  Bioengineering  Research  Partnerships: 
PAR03-032. 

Dofe;  June  22,  2003. 

Time:  1  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda.  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Eileen  W.  Bradley,  DsC, 
Chief  and  Scientific  Review  Adnriinistrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive. 
Room  5120,  MSC  7854,  Bethesda,  MD  20892. 
(301)  435-1179,  bradleye@csrriih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Small 
Business  Innovation  Research  Grants. 

Date:  June  22-23,  2003. 

Time:  7  p.nj.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  at  the  Chevy  Chase 
Pavilion,  4300  Military  Road,  NW., 
Washington,  DC  20015. 

Contact  Person:  Marcia  Steinherg.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5140. 
MSC  7840,  Bethesda,  MD  20892,  (301)  435- 
1023,  steinberm@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Cancer 
Diagnostic  and  Treatment. 

Da<e:  June  23-24.  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda;  To  review  and  evaluate  grant 
a^pplications.  ' 

Place:  Hyatt  Regency  Bethesda,  Ona 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Leda  Maria  Cummings, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6202, 
MSC  7804.  Bethesda,  MD  20892,  (301)  435- 
1720,  cumminle@csr.nih.gov. 

Name  of  Committee:  Musculoskeletal  and 
DeRtal  Sciences  Integrated  Review  Group 
Orthopedics  and  Musculoskeletal  Study 
Section. 

Date:  June  23-24,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  gcant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Daniel  F.  McDonald.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4214, 
MSC  7814.  Bethesda.  MD  20892.  (301)  435- 
1215.  mcdonald@csr.nih.gov. 

Name  of  Committee:  Cardiovascular 
Sciences  Integrated  Review  Group 
Cardiovascular  and  Renal  Study  Section. 

Date:  June  23-25,  2003. 

Time:  8  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave..  Bethesda.MD  20814. 


Contact  Person; Hussell  T.  Dowell.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Dr.,  Rm.  4128,  MSC 
7814,  Bethesda,  MD  20892,  (30"!)  435^1850, 
dowellr@csr.  nih.gov. 

Name  of  Committee:  Endocrinology  and 
Reproductive  Sciences  Integrated  Review 
Group  Reproductive  Biology  Study  Section. 

Date:  June  23-24,  2003. 

Time:  8  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  Radisson  Barcello.  2121  P  Street. 
NW.,  Washington,  DC  20037. 

Contact  Person:  Dennis  Leszczynski,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  6170. 
MSC  7892,  Bethesda,  MD  20892.  (301)  435- 
1044. 

Name  of  Committee:  Endocrinology  and 
Reproductive  Sciences  Integrated  Review 
Group  Biochemical  Endocrinology  Study 
Section. 

Date:  ]une  23.  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant    - 
applications. 

Place:  Holiday  Inn  Select  Bethesda.  8120 
Wisconsin  Ave.,  Bethesda.  MD  20814. 

Contact  Person:  Michael  Knecht.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific.Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  6176. 
MSC  7892.  Bethesda.  MD  20892.  (301)  435- 
1046. 

Name  of  Committee:  Molecular.  Cellular 
and  Developmental  Neuroscience  Integrated 
Review  Group  Molecular.  Cellular  and 
Developmental  Neurosciences  3. 

Date:  June  23-24.  2003.  -r 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant, 
applications. 

Place:  The  Fairmont  Washington.  DC.  2401 
M  Street.  NW..  Washington.  DC  20037. 

Contact  Person:  Michael  A.  Lang.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  institutes  of 
Health,  6701  Rockledge  Drive,  Room  5210. 
MSC  7850,  Bethesda.  Mt)  20892.  (301)  435- 
1265.  langm@Bcsr.nih.gov. 

Name  of  Committee:  Biobehavioral  and 
Behavioral  Process  Initial  Review  Group 
Biobehavioral  and  Behavioral  Processes  4, 
Cognition  and  Perception. 

Date:]\ine  23-24,  2003. 

Time:  8:30  a.m.  to  7  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  Gregory  Hotel,  2033  M  Street. 
NW..  Washington,  DC  20036. 

Contact  Person;  Cheri  Wiggs,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Heahh,  6701  Rockledge  Drive.  Room  3180. 
MSC  7648.  Bethesda.  MD  20892,  (301)  435- 
1261. 

Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Integrated  Review  Croup 
Metallobiochemistry  Study  Section. 

Date;  June  23-24,2003. 

Time:  8:30  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 
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Place:  The  Weslin  Embassy  Row,  2100 
Massachusetts  Avenue,  NW.,  Washington, 
DC  20008. 

Contact  Person:  Janet  Nelson,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4168, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1723,  nelsonja@csr.nih.gov. 

j\anie  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Member 
Conflict  Special  Emphasis  Panel  on  Visual 
Attention. 
Date:  June  23,  2003. 
Time:  1  p.m.  to  2:30  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Mafibeth  Champoux,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Rm:  3184 
MSC:  7848,  Bethesda,  MD  20892,  (301)  402- 
4454,  champoum@mail.nib.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Bridges 
Student  Association. 
Date:  June  23,  2003. 
Time:  1  p.m.  to  2  p.m.- 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Cathleen  L.  Cooper,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  Department  of  Health  and  Human 
Services,  6701  Rockledge  Drive.  Room  4208. 
MSC  7812,  Bethesda,  MD  20892,  (301)  435- 
3566,  cooperc®csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl  CPA 
04M:  Prostate  Pathology. 
Date:  June  23.  2003. 
Time:  1  p.m.  to  4  p.m. 
Agenda:To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda.  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Victor  A.  Fung,  PhD, 
Scientific  Review  Administrator,  Oncological 
Sciences  Initial  Review  Group,  C«nter  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  6178, 
MSC  7804.  Bethesda,  MD  20814-9692,  (301) 
435-3504,  vf6n@nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel 
Bioengineering  Research  Grant  Review. 
Date:  June  23.  2003. 
Time:  2  p.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  at  the  Chevy  Chase 
Pavilion.  4300  Military  Road.  NW.. 
Washington,  DC  20015. 

Contact  Person:  Marcia  Steinberg,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rocldedge  Drive,  Room  5140, 
MSC  7840,  Bethesda,  MD  20892,  (301)  435- 
1023,  steinberm@csr.nih.gov. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Fellowship 
Study  Section  ZRGl  F02A  (20)L. 
.  Date:  June  24,  2003. 
Time:  7:30  a.m.  to  4  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave..  Bethesda,  MD  20814. 

Contact  Person:  Gamil  C.  Debbas.  PhD. 
Scientific  Review  Administrator,  Center  fpr 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5170. 
MSC  7844.  Bethesda.  MD  20892,  (301)  435- 
1018,  debbas@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRG  1  NMS: 
Nutritional  and  Metabolic  Sciences. 
Date:  June  24,  2003; 
Time:  8  a.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.,  Bethesda.  MD  20814. 
Contact  Person:  Harry  Brodie,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Dr.,  Room  6158,  MSC 
7892,  Bethesda,  MD  20892,  (301)  402-6297 
Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Genetic  and 
Physical  Analysis  of  Recombination  Repair. 
Date;  June  24,  2003. 
Time:  4  p.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Syed  M.  Quadri,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  6210, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1211. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Chemistry/ 
Biophysics  SBIR/STTR  Panel.  ' 

Date:  June  25,  2003. 

Time:  8:30  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda.  MD  20814. 

Contact  Person:  Vonda  K.  Smith,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4172. 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1789,  smithvo@csr.nih.gov. 

Name  of  Committee:  Oncological  Sciences 
Integrated  Review  Group  Experimental 
Therapeutics  Subcommittee  2. 

Date:  June  25-27,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.,  Bethesda,  MD  20814. 

Contact  Person:  Marcia  Litwack,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6206. 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1719. 


Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Integrated  Review  Group 
Microbial  Physiology  and  Genetics 
Subcommittee  1. 

Date:  June  25-26,  2003. 

Time:  8:30  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  ^rant 
applications. 

Place:  St.  Gregory  Hotel,  2033  M  Street, 
NW.,  Washington,  DC  20036. 

Contact  Person:  Neal  B.  West,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3202,      ' 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
2514.  westnea@cst.nih.gov. 

Name  of  Committee:  Social  Sciences, 
Nursing,  Epidemiology  and  Methods 
Integrated  Review  Croup  Social  Sciences, 
Nursing,  Epidemiology  and  Methods  I. 

Date:  June  25-27,  2003. 

Time:  9  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Washington  Terrace  Hotel,  1515 
Rhode  Island  Avenue  NW.,  Washington,  DC 
20005. 

Contact  Person:  Ellen  K.  Schwartz,  EdD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3168, 
MSC  7770,  Bethesda,  MD  20892,  (301)  435- 
0681. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl  PC 
(00)  S  Lipoprotein  Metabolism. 

Date.  June  25,  2003. 

Time:  7  p.m.  to  8  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Washington  Embassy  Row, 
2015  Massachusetts  Ave.,  NW.,  Washington, 
DC  20036. 

Contact  Person:  Richard  Panniers,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5148, 
7842,  Bethesda,  MD  20892,  (301)  435-1741. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine; 
93.333,  Clinical  Research,  93.306,  93.333, 
93.337.  93.393-93.396.  93.837-93.844, 
93.846-93.878,  93.892.  93.893,  National 
Institutes  of  Health.  HHS) 

Dated:  May  30.  2003. 
La  Verne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-14421  Filed  6-6-03:  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Healtti 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 


.   Federal  Register /Vol.  68,  No.  110 /Monday.  June  9,  2003 /Notices 


34409 


Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
.  copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burdeh  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 


ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project:  Safe  Schools/ 
Healthy  Students  Sustainability  Study — 
New — This  study,  a  project  of 
SAMHSA's  Center  for  Mental  Health 
Services  (CMHS),  involves  a  survey  of 
project  directors  or  other  designated 
staff  associated  with  the  Safe  Schools/ 
Healthy  Students  (SS/HS)  Initiative.  The 
SS/HS  Initiative  is  a  collaborative  effort 
between  the  U.S.  Departments  of 
Education,  Health  and  Human  Services, 
and  Justice.  Under  this  initiative,  local 
education  agencies  (LEAs)  were 
awarded  grants  in  partnership  with  their 
local  mental  health  agency  and  their 
local  juvenile  justice  agency.  Between 
September  1999  and  September  2002, 


143  communities  received  three-year 
awards  under  the  SS/HS  Initiative. 

As  this  Initiative  was  designed  to 
facilitate  sustainable  change  within 
communities,  CMHS  would  like  to 
determine  the  extent  to  which  systems- 
level  changes,  programs,  and  services 
initiated  as  part  of  SS/HS  continue 
when  the  grant  ends.  A  web-based 
survey  of  project  directors  will  be 
conducted  annually  for  three  years. 
Respondents  will  be  project  directors  or 
other  designated  staff  responsible  for 
continuing  programs  and  services 
following  the  SS/HS  grant. 

This  information  will  be  used  by 
CMHS  to  improve  the  grant  making 
process  and  the  provision  of  technical 
assistance.  The  following  table  describes 
the  response  burden  associated  with 
this  data  collection. 


Year 


Numtjer  of 
respondents 


Responses 

per 
respondent 


Hours  per 
response 


Total  burden 
hours 


One  

Two  

Three 

Total  

3-yr.  Annual  Average 


77 

97 

143 

317 

106 


_L 


39 
49 
72 

lao 

S3 


Send  comments  to  Nancy  Pearce, 
SAMHSA  Reports  Clearance  Officer. 
Room  16-105,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  June  2.  2003. 
Richard  Kopanda, 
Executive  Officer,  SAMHSA. 
|FR  Doc.  03-14388  Filed  6-6-03;  8:45  am] 
BILUNG  CODE  4162-20-l> 


DEPARTMENT  OF  HOMEUVND 
SECURITY 

Coast  Guard 

[USCG-2003-15189] 

National  Boating  Safety  Advisory 
Council;  Vacancies 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Request  for  applicatioi\s. 

SUMMARY:  The  Coast  Guard  seeks 
applications  for  membership  on  the 
National  Boating  Safety  Advisory 
Council  (NBSAC).  NBSAC  advises  the 
Coast  Guard  on  matters  related  to 
recreational  boating  safety. 
DATES:  Application  forms  should  reach 
us  on  or  before  September  9,  2003. 
ADDRESSES:  You  may  request  ^n 
application  form  by  writing  to 


Commandant.  Office  of  Boating  Safety 
(G-OPB-1).  U.S.  Coast  Guard,  2100 
Second  Street,  SW.,  Washington,  DC 
20593-0001;  by  calling  202-267-1077; 
or  by  faxing  202-267-4285.  Send  your 
application  in  written  form  to  the  above 
street  address.  This  notice  and  the 
application  form  are  available  on  the 
Internet  at  http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jeffrey  N.  Hoedt,  Executive  Director  of 
NBSAC.  telephone  202-267-0950.  fax 
202-267-4285. 

SUPPLEMENTARY  INFORMATION:  The 
National  Boating  Safety  Advisory 
Council  (NBSAC)  is  a  Federal  advisory 
committee  imder  5  U.S.C.  App.  2.  It 
advises  the  Coast  Guard  regarding 
regulations  and  other  major  boating 
safety  matters.  NBSAC  members  are 
dravim  equally  fi-om  the  following  three 
sectors  of  the  boating  community:  State 
officials  responsible  for  State  boating 
safety  programs,  recreational  boat  and 
associated  equipment  manufactiu-ers, 
and  national  recreational  boating 
organizations  and  the  general  public. 
Members  are  appointed  by  the  Secretary 
of  the  Department  of  Homeland 
Secimty. 

NBSAC  normally  meets  twice  each 
year  at  a  location  selected  by  the  Coast 
Guard.  When  attending  meetings  of  the 
Council,  members  are  provided  travel 
expenses  and  per  diem. 


We  will  consider  applications 
received  in  response  to  this  notice  for 
the  ftdlowing  eight  positions  that  expire 
or  become  vacant  in  December  2003: 
Two  representatives  of  State  officials 
responsible  for  State  boating  safety 
programs,  two  representatives  of 
recreational  boat  and  associated 
"equipment  manufacturers,  and  four 
representatives  of  national  recreational 
boating  organizations  and  the  general 
public.  Applicants  are  considered  for 
membership  on  the  basis  of  their 
particular  expertise,  knowledge,  and 
experience  in  recreational  boating 
safety.  Prior  applicants  should  submit 
an  updated  application  to  ensure 
consideration  for  the  vacancies 
aimounced  in  this  notice.  Each  member 
serves  for  a  term  of  up  to  3  years.  Some 
members  may  serve  consecutive  terms. 

In  support  of  the  policy  of  the  U.  S. 
Coast  Guard  on  gender  and  ethnic 
diversity,  we  encourage  qualified 
women  and  members  of  minority  groups 
to  apply. 

If  you  are  selected  as  a  member  who 
represents  the  general  public,  we  will 
require  you  to  complete  a  Confidential 
Financial  Disclosure  Report  (OGE  Form 
450).  We  may  not  release  the  report  or 
the  information  in  it  to  the  public, 
except  under  an  order  issued  by  a 
Federal  court  or  as  otherwise  provided 
under  the  Privacy  Act  (5  U.S.C.  552a). 
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Dated:  June  2.  2003. 
Jeffrey  |.  Hathaway, 

Rear  Admiral.  I'.S.  Coast  Guard.  Director  of 

Operations  Policy. 

|FR  Doc.  03-14436  Filed  6-6-03:  8:45  am) 

BILLING  COOC  4910-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1466-OR] 

AlalMima;  Amendment  No.  5  to  Notice 
of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
•  Management  Agency.  Emergency 
Preparedness  and  Response  Directorate. 
Department  of  Homeland  Security. 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Alabama  (FEMA-1466-DR).  dated  May 
12,  2003,  and  related  determinations. 

EFFECTIVE  DATE:  May  30.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz.  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-2705. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  May  30, 
2003. 

(The  folluwiiig  Catalog  of  Federal  Domestic 
Assistance  Numbers  ((a^DA)  are  fu  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Di.sa.ster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling:  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
A.ssistance  (DIJA);  83.556.  Fire  Management 
Assistance;  83.558.  Individual  and 
Household  Housing;  83.559.  Individual  and 
Household  Disaster  Housing  Opefations; 
83.560.  Individual  and  Household  Program- 
Other  Needs,  83.544.  Public  Assistance 
Grants;  83.548.  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

I  Jnder  Secretary.  Emergency  Preparedness 
and  Response. 

(FR  Doc.  03-14410  Filed  6-6-03;  8:45  am] 

B4LUNG  COOE  671S-4>2-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

(FEMA-1462-0R] 

Kansas;  Amendment  No.  5  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Kansas  (FEMA-1462-DR)^dated 
May  6.  2003.  and  related 
determinations. 

EFFECTIVE  DATES:  June  2.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz.  Recovery  Division.  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-2705. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Kansas  is  hereby  amended  to 
include  the  following  area  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  6,  2003: 

Allen  County  lor  Individual  Assistance  and 
Public  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.538.  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling:  83.540.  Disaster  Legal  Services 
Program:  83.541.  Disaster  Unemployment. 
A.ssistance  (DUA):  83.556.  Fire  Management 
Assistance:  83.558.  Individual  and 
Household  Housing:  83.559.  Individual  and 
Household  Disaster  Housing  Operations: 
83.560  Individual  and  Household  Program- 
Other  Needs;  83.544.  Public  Assistance 
Grants;  83.548.  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown. 

Under  Secretary,  Emergency  Preparedness 

and  Response. 

IFR  Do<;.  03-14404  Filed  6-6-03;  8:45  am) 

BILLNMl  COOe  671S-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FeMA-1459-DR] 

Mississippi;  Amendment  No.  3  to 
Notice  of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Mississippi,  (FEMA-1459-DR), 
dated  April  24,  2003.  and  related 
determinations. 

EFFECTIVE  DATES:  May  29.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz.  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-2705, 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Mississippi  is  hereby  amended 
to  include  the  following  area  among 
those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  April  24, 
2003: 

Leake  County  for  Public  Assistance  (already 
designated  for  Individual  Assistance.) 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans:  83.538.  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program:  83.541.  Disaster  Unemployment 
Assistance  (DUA):  83.556.  Fire  Management 
Assistance:  83.558.  Individual  and 
Household  Housing:  83.559.  Individual  and 
Household  Disaster  Housing  Operations: 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544,  Public  Assistance 
Grants:  83.548.  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Under  Secretary,  Emergency  Preparedness 
and  Response. 

[FR  Doc.  03-14403  Filed  6-6-03;  8:45  am] 
BILUNC  COOC  S7ie-02-P 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-147(M)R] 

Mississippi;  Major  Disaster  and 
Related  Determinations 

AGENCY:  Federal  Emergency  ^ 

Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Mississippi 
{FEMA-1470-DR),  dated  May  23,  2003, 
and  related  determinations. 
EFFECTIVE  DAtE:  May  23,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  May 
23,  2003,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Eiriergency  Assistance  Act,  42  U.S.C. 
5121-5206  (the  Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Mississippi, 
resulting  from  severe  storms,  tornadoes  and 
high  winds  on  May  5-8,  2003,  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act.  42  U.S.C.  5121-5?06  (the 
Stafford  Act).  I,  therefore,  declare  that  such 
a  major  disaster  exists  in  the  State  of 
Mississippi. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to"provide  Individual 
Assistance  in  the  designated  areas,  and 
Hazard  Mitigation  throughout  the  State,  and 
any  other  forms  of  assistance  under  the 
Stafford  Act  you  may  deem  appropriate. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Hazard  Mitigation,  and  the  Other  Needs 
Assistance  under  Section  408  of  the  Stafford 
Act  will  be  limited  to  75  percent  of  the  total 
eligible  costs.  If  Public  Assistance  is  later 
requested  and  warranted.  Federal  funds 
provided  under  thdt  program  will  also  be 
limited  to  75  percent  of  the  total  eligible 
costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 


Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Under  Secretary  for  Emergency 
Preparedness  and  Response,  Department 
of  Homeland  Security,  under  Executive 
Order  12148,  as  amended,  Carlos  M. 
Mitchell,  of  FEMA  is  appointed  to  act  as 
the  Federal  Coordinating  Officer  for  this 
declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Mississippi  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Calhoun.  Clay.  Chickasaw.  Itawamba,  Lee, 
Lowndes.  Monroe,  Pontotoc  and  Webster 
Counties  for  Individual  Assistance. 

All  counties  within  the  State  of 
Mississippi  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  fire  Management 
Assistance:  83.558,  Individual  and 
Household  Housing:  83.559,  Individual  and 
Household  Disaster  Housing  Operations: 
83.560  Individual  and  Household  Program — 
Other  Needs.  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Michael  D.  Brown, 

Under  Secretary.  Emergency  Preparedness 
and  Response. 

[FR  Doc.  03-14411  Filed  6-6-03;  8:45  am] 
BILUNG  CODE  6718-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1463-DR] 

Missouri;  Amendment  No.  5  to  Notice 
of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Missouri  (FEMA-1463-DR), 
dated  May  6,  2003,  and  related 
determinations. 

EFFECTIVE  DATES:  May  30,  2003. 


FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Missouri  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  6,  2003: 

Crawford,  Maries,  and  Oregon  Counties  for 
Public  Assistance. 

Bollinger.  Franklin,  Knox.  Miller.  Osage, 
Pulaski,  and  Washington  Counties  for  Public 
Assistance  (already  designated  for  Individual 
Assistance.) 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540,  DisasterLegal  Services 
Program:  83.541,  Disaster  Unemployment 
Assistance  (DUA):  83.556.  Fire  Management 
"Assistance:  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations: 
83.560  Individual  and  Household  Programs- 
Other  Needs.  83.544.  Public  Assistance 
Grants:  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown,  r^ 

Under  Secretan;  Emergency  Prepareifness 

and  Response. 

(FR  Doc.  03-14405  Filed  6-6-03:  8:45  am) 

BILUNG  COtlE  671»-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1463-DR] 

Missouri;  Amendment  No.  6  to  Notice 
of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate. 
Department  of  Homeland  Security. 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Missouri  (FEMA-1463-DR),  dated  May 
6,  2003,  and  related  determinations. 
effective  DATES:  May  30.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Mjmagement  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  May  30, 
2003. 
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(The  tolluwing  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83. 538, 'Cora 
Brown  Fund  Program;  83.539,  Crisis 
Coun.seling:  83.540,  Disaster  Legal  Services 
Program:  83.541,  Disaster  Unemployment 
Assistance  (OL'A):  83.556,  Fire  Management 
A.ssi.stance;  83.558,  Individual  and 
Household  Housing:  83.559,  Individual  and 
Household  Disaster  Housing  Operations: 
83.560  Individual  and  Household  Program- 
Other  Needs.  83.544,  Kubiic  A.ssistance 
Grants:  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Under  Secretary.  Emergency  Preparedness 
and  Response. 

IFR  Doc.  0.3-14406  Filed  G-6-03;  8:45  am) 

WLUNG  CODE  6718-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1465-DR] 

Oklahoma;  Amendment  No.  4  to  Notice 
of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Oklahoma  {FEMA-1465-DR).  dated 
May  10,  2003,  and  related 
determinations. 

EFFECTIVE  DATE:  May  30,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-^2705. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  May  30, 
2003. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA).are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program:  83.539,  Crisis 
CcAinseling:  83.540,  Disaster  Legal  Services 
Progrtm;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance:  83.558,  Individual  and 
Household  Housing:  83.559,  Individual  and 
Household  Disaster  Housing  Operations: 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544,  Public  Assistance 


Grant^:  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Under  Secretary,  Emergency  Preparedness 
and  Response. 

IFR  Doc.  03-14409  Filed  6-6-03:  8:45  ami 
BILUNG  CODE  671S-^I2-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1464-DR] 

Tennessee;  Amendment  No.  4  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Tennessee  {FEMA-1464-DR), 
dated  May  8,  2003,  and  related 
determinations. 

EFFECTIVE  DATES:  May  30,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz.  Recovery.  Division,  Federal 
Emergency  Management  Agencv. 
Washington.  DC  20472,  (202)  646-2705. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Tennessee  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  8.  2003: 

Anderson,  Knox,  and  Loudon  Counties  for 

Individual  Assistance. 
Cumberland  and  Roane  Counties  for 

Individual  Assistance  (already  designated 

for  Public  Assistance.) 
Bedford  County  for  Public  Assistance 

(already  designated  for  Individual 

Assistance.) 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans*  83.538,  Cora 
Brown  Fund  Program:  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program:  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance:  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544,  Public  Assistance 


Grants:  83.548,  Hazard  Mitigation  Grant- 
Program.) 

Michael  D.  Brown. 

Under  Secretary,  Emergency  Preparedness 

and  Response. 

[FR  Doc.  03-14407  Filed  6-6-03;  8:45  am] 

nujNC  cooe  eris-^a-p 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agertcy 

[FEMA-1464-DR] 

Tennessee;  Amendment  No.  5  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Tennessee  (FEMA-1464-DR),  dated 
May  8,  2003.  and  related 
determinations. 

EFFECTIVE  DATES:  May  30,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472.  C202)  646-2705. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  May  30. 
2003. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program:  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management  . 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560,  Individual  and  Household  Program- 
Other  Needs,  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Under  Secretary,  Emergency  Preparedness 
and  Response. 

(FR  Doc.  03-14408  Filed  6-6-03;  8:45  ami    I 
BHJJNG  cooe  671B-03-P 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Information  Collection  for  Part  23, 
Payment  for  Appointment  Counsel  in 
Involuntary  Child  Custody 
Proceedings  in  State  Courts 

agency:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Notice  of  renewal  and  request 

for  comments. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  this 
notice  announces  that  the  Bureau  of 
Indian  Affairs  is  seeking  to  extend 
clearance  for  an  information  collection 
request.  The  information  collection. 
Payment  for  Appointment  Counsel  in 
Involuntary  Child  Custody  Proceedings 
in  State  Courts,  is  cleared  under  OMB 
Control  Number  107&-0111.  Interested 
parties  are  invited  to  comment  on  this 
collection. 

DATES:  Submit  conunents  on  or  before 
August  8.  2003. 

ADDRESSES:  Written  comments  should 
be  sent  directly  to  Larry  Blair.  Biueau  of 
Indian  Affairs,  Office  of  Tribal  Services. 
Division  of  Human  Services.  1951 
Constitution  Avenue.  NW..  (MS-320- 
SIB).  Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Interested  persons  may  obtain  copies  of 
the  information  collection  requests 
without  charge  by  contacting  Mr.  Larry 
Blair.  (202)  513-7621,  Facsimile  number 
(202) 208-2648. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

A  state  court  that  appoints  counsel  for 
an  indigent  Indian  parent  or  Indian 
custodian  in  an  involuntary  Indian 
child  custody  proceeding  in  a  State 
court  may  send  written  notice  to  the 
Bureau  of  Indian  Affairs  (Bureau)  when 
appointment  of  counsel  is  not 
authorized  by  State  law.  The  cognizant 
Bureau  Regional  Director  uses  this 
information  to  decide  whether  to  certify 
that  the  client  in  the  notice  is  eligible  to 
have  his  counsel  compensated  by  the 
Bureau  in  accordance  with  the  Indian 
Child  Welfare  Act.  Public  Law  95-608, 
92  Stat.  3069.  25  U.S.C.  1918. 

II.  Request  for  Comments 

The  Department  invites  comments  on: 

(1)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Bureau,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  tne  Bureau's 
estimate  of  the  burden  of  the 
information  collection,  including  the 


validity  of  the  methodology  and 
assumptions  used; 

(3)  Ways  to  enhance  the  quality.     . 
utility,  and  clarity  of  the  information  to 
be  collected;  and. 

(4)  Ways  to  minimize  the  burden  of 
the  information  collection  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  collection 
techniques  or  forms  of  information 
technology. 

Please  note,  any  comments,  names 
and  addresses  concerning  this 
submission  will  be  available  for  public 
review  during  regular  business  hours  (8 
a.m.  to  4:30  p.m).  If  you  wish  your  name 
and  address  withheld  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  We  will  honor  your 
request  to  the  extent  allowable  by  law. 
An  agency  may  not  conduct  or  sponsor, 
and  aj)erson  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

m.  Data 

Title  of  the  Information  Collection: 
Payment  for  Appointment  Counsel  in 
Involuntary  Indian  Child  Custody 
Proceedings  in  State  Courts. 

Nature  of  Action:  Renewal  of  1076- 
0111. 

Summary  of  Collection  of 
Information:  The  collection  of 
information  will  ensiu^  that  the 
provisions  of  Public  Law  95-608  are 
met. 

Affected  Entities:  State  Courts  and 
Individual  Indian  pursuant  to  25  CFR 
23.13  in  order  to  obtain  a  benefit. 

Frequency  of  Response:  Annually. 

Estimated  Number  of  Annual 
Responses:  2. 

Estimated  Time  Per  Application:  8 
hours. 

Estimated  Total  Annual  Burden 
Hours:  16  hours. 

Dated:  June  2,  2003. 
Aurene  M.  Martin, 

Acting  Assistant  Secretary — Indian  Affairs. 
(FR  Doc.  03-14402  Filed  6-6-03;  8:45  amj 

BILUNG  CODE  4310-4J-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ES-g3(M)3-1310-MSES  46350] 

Proposed  Reinstatement  of  Terminated 
Oil  and  Gas  Lease,  Louisiana 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Proposed  reinstatement  of 

terminated  oil  and  gas  lease. 


SUMMARY:  Under  the  provisions  of 
Public  Law  97—451.  a  petition  for 
reinstatement  of  oil  and  gas  lease,  MSES 
46350,  Jefferson  Davis  County, 
Mississippi,  was  timely  filed  and 
accompanied  by- all  required  rentals  and  ' 
royalties.  No  valid  lease  has  been  issued 
affecting  the  lands:  The  lessee  has 
agreed  to  new  lease  terms  for  rental  and 
royalties  jat  rates  of  $10  per  acre  and 
12%  percent  Payment  of  $500  in 
administrative  fees  and  a.$158 
publication  fee  has  been  made. 
FOR  FURTHER  INFORMATION  CONTACT:  Gina 
Goodwin,  Land  L.aw  Examiner,  BLM 
Eastern  States  Office,  7450  Boston 
Boulevard,  Springfield.  Virginia  22153 
at  (703)  440-1534. 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease  effective 
the  date  of  termination,  January  1,  2002. 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above.  This  is  in  accordance  with 
section  31(d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920.  as  amended  (30 
U.S.C.  188(d)  and  (e)). 

Dated:  April  24,  2003. 
Walter  Rewinski, 

Acting  Associate  State  Director. 

[FR  Doc.  03-14454  Filed  &-6-03;  8:45  ami 

BILUNG  COOE  4310-GJ-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-930-1430-EQ;  N-2769] 

Termination  of  Airport  Lease 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  termination. 

SUMMARY:  This  action  terminates  Airport 
Lease  N-2769  in  its  entirety.  The  Ituid 
,  will  be  opened  to  the  public  land  laws 
generally,  including  the  mining  and 
mineral  leasing  laws. 
DATES:  The  effective  date  is  July  9,  2003. 
ADDRESSES:  Address  all  written 
comments  concerning  this  notice  to: 
Jeffrey  A.  Weeks.  AFM  Nonrenewable 
Resources.  Bureau  of  Land  Management. 
HC  33  Box  33500,  Ely,  NV  89301-9408. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Information:  Doris  Metcalf, 
Lead  Realty  Specialist,  at  775-289-l«52 
or  e-mail  Doris_Metcalf@nv.blm.gov  or 
Cynthia  Longinetti,  Resource  Assistant, 
at  775-289-1809  or  e-mail 
Cynthia_Longinetti@nv.blm.gov. 

SUPPLEMENTARY  INFORMATION:  Under  the 
authcwity  delegated  by  Appendix  5  of 
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Bureau  of  Land  Management  Manual 
Supplement  1203.  dated  November  25, 
1998.  Private  Airport  Lease  N-2769, 
located  on  the  following  lands,  is  hereby 
terminated  in  its  entirety: 

Mount  Diablo  Meridian,  Nevada 

T.  5  N.,  R.  67  E.,  Section  3.3,  SVjN'/.j,  S«:tion 
34.  SWNE.  SV:.NW. 

Containing  280  at:rus  in  Lincoln  County. 
'  Nevada. 

The  classiflcation  under  the  Act  of 
May  24,  1928,  segregated  the  public 
land  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  and  mineral 
leasing  laws.  Airport  Lease  N-2769  is 
no  longer  required  and  has  been  closed 
in  accordance  with  BLM  and  FAA 
requirements.  The  land  is  now  open 
under  the  public  land  laws,  including 
the  mining  and  mineral  leasing  laws. 

Dated:  .\pril  28.  200.3. 
Gene  A.  Kolkman.  < 

Field  Manaffer. 

IFR  Doc.  0,3-144.51  Filed  5-6-03:  8:45  am) 
MLUNQ  COOE  431»-HC-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-020-1430-ET;  AZA-13014] 

.Public  Land  Order  No.  7570;  Partial 
Revocation  of  Secretarial  Order  Dated 
July  2. 1902,  Arizona 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Public  Land  Order. 

SUMMARY:  This  order  partially  revokes  a 
Secretarial  Order  dated  July  2.  1902, 
ipsofar  as  it  affects  approximately  159 
acres  of  land  withdrawn  for  the  Bureau 
of  Reclamation's  Salt  River  Project.  This 
order  makes  the  land  available  for 
conveyance  under  the  Recreation  and 
Public  Purposes  Act. 
EFFECTIVE  DATE:  luno  9.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Andersen,  BLM  Phoenix  Field  Officp, 
21605  North  7th  Ave.,  Phoenix,  AZ  • 
85027,  623-580-5570. 
SUPPLEMENTARY  INFORMATION:  The  land 
is  no  longer  needed  for  reclamation 
purposes  and  the  Bureau  of  Reclamation 
concurs  with  the  partial  revocation. 

Order 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994).  it  is  ordered  as  follows: 

1.  The  Secretarial  Order  dated  July  2. 
1902,  which  withdrew  land  for  the 


Bureau  of  Reclamation's  Salt  River 
Project,  is  hereby  revoked  insofar  as  it 
affects  the  following  described  land: 

Gila  and  Salt  River  Meridian 

T.  1  N..  R.  2  E., 
Sec.  30.  lot  3.  NE'/4SW'/4.  and  NV^SE'/.. 

The  area  described  contains  approximately 
159  acres  in  Maricopa  County. 

2.  The  land  described  in  Paragraph  1 
is  hereby  made  available  for  conveyance 
under  the  Recreation  and  Public 
Purposes  Act,  as  amended.  43  U.S.C. 
869(1994). 

Dated:  May  21.  2003. 
Rebecca  W.  Watson. 

Assistant  Sffcretary.  Land  and  Minerals ,  ' 

Management.  ' 

IFR  Doc.  03-14455  Filed  6-6-03:  8:45  am) 
BILUNG  COOE  O10-MN-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-180-570O-EU;  CACA-43472] 

Notice  of  Realty  Action:  Non- 
Competitive  Sale  of  Public  Lands,  El 
Dorado  County,  CA 

AGENCY:  Bureau  of  Lagd  Management. 

Interior. 

action:  Notice. 

SUMMARY:  The  public  lands  identified 
below  have  been  examined  and  found 
suitable  for  disposal  pursuant  to 
sections  203  and  209  of  the  Federal 
Land  Policy  and  Management  Act  of 
October  21.  1976  (90  Stat.  2750-51;  43 
U.S.C.  1713.  and  90  Stat.  2757-58,  43 
U.S.C.  1719).  and  the  Federal  Land 
Transaction  Facilitation  Act  of  July  25. 
2000  (Pub.  L.  106-248).  at  not  less  than 
appraised  market  value.  The  market 
value  opinion  of  the  approved  appraisal 
is  $25,000.  The  potential  buyer  of  the 
parcel  Joseph  F.  Parisi  will  make 
application  under  section  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21.  1976.  to  purchase  the 
mineral  estate  along  with  the  sui;face. 

Mount  Diablo  Meridian- 

T9N.,  R.  12E., 
Sec.  21.  WV2NWV4NWV4NEV4. 
S'/2NWV4NWV«SEV4NEV4. 
SWV4NWV4SEV4NEV4. 

Containing  4.06  ac:res  more  or  less. 

The  purpose  of  the  proposed  sale  is  to 
dispose  of  a  parcel  of  public  land  that 
is  difficult  and  uneconomic  to  manage 
as  part  of  the  public  lands  of  the  United 
States.  It  is  also  proposed  for  sale  in 
order  to  resolve  a  trespass  of  Joseph  F. 
Parisi.  The  proposed  sale  is  consistent 
with  the  Folsom  Field  Office  Sierra 
Planning  Area  Management  Framework 


Plan  (July  1988),  and  the  public  interest 
will  be  served  by  offering  the  parcel  for 
sale.  The  parcel  will  be  offered  for  non- 
competitive sale  to  Joseph  F.  Parisi.  the 
adjacent  landowner. 

Pursuant  to  the  Federal  Land 
Transaction  Facilitation  Act  of  July  25. 
2000  (Pub.  L.  106-248).  the  proceeds 
from  the  sale  will  be  deposited  into  a 
Federal  Land  Disposal  Account  and 
used  to  acquire  non-federal  land  within 
the  State  of  California.  The  money  will 
be  used  to  purchase  lands  for  the  BLM. 
National  Park  Service,  Forest  Service,  or 
Fish  and  Wildlife  Service. 

Conveyance  of  the  available  mineral 
interests  would  occur  simultaneously 
with  the  sale  of  the  land.  The  mineral 
interests  being  offered  for  conveyance 
have  no  known  mineral  value. 
Acceptance  of  a  direct  sale  offer  will 
constitute  an  application  for  conveyance 
of  those  mineral  interests.  The  applicant 
will  be  required  to  pay  a  $50.00  non- 
returnable  filing  fee  for  conveyance  of 
the  available  mineral  interests. 

The  patent,  when  issued,  will  reserve 
the  following:  By  Executive  Order  for 
Power  Site  Reserve  416,  subject  to 
Section  24  of  the  Federal  Power  Act  on 
July  24'.  1997.  Reservation  for  ditches 
and  canals. 

DATES:  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  pertaining  to  this 
action.  The  lands  will  not  be  offered  for 
sale  until  at  least  60  days  after  the  date 
of  publication  of  this  notice  in  the 
Federal  Register. 
ADDRESSES:  Written  comments 
concerning  the  proposed  sale  should  be 
sent  to  the  Bureau  of  Land  Management, 
Folsom  Field  Office,  63  Natoma  Street. 
Folsom.  t^lifomia  95630. 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  concerning  the 
land  sale,  including  relevant  planning 
and  environmental  documentation,  may 
be  obtained  from  the  Folsom  Field 
Office  at  the  above  address.  Telephone 
calls  may  be  directed  to  Jodi  Swaggerty 
at  (916) 985-4474. 

SUPPLEMENTARY  INFORMATION:  Objections 
to  the  sale  will  be  reviewed  by  the  State 
Director,  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  proposal  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
public  lands  from  appropriations  under 
the  public  land  laws,  including  the 
mining  laws,  pending  disposition  of  this 
action,  or  270  days  from  the  date  of 
publication  of  this  notice,  whichever 
occurs  first.  Pursuant  to  the  application 
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to  convey  the  mineral  estate,  the 
mineral  interests  of  the  United  States 
are  segregated  by  this  notice  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws  for  a 
period  of  two  years  from  the  date  of 
filing  the  application. 

Dated:  January  17.  2003. 
Howard  K.  Stark, 

Chief.  Branch  of  Lands  Management. 

(PR  Doc.  03-14447  Filed  6-6-03;  8:45  am) 

BILUNG  CODE  431&-40-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-930-1430-EU;  N-76239,  N-76847,  and 
N-768S8] 

Notice  of  Realty  Action  (NORA)  of  ttie 
Segregation  and  Competitive  Sale  of 
Public  Lands  In  White  Pine  County,  NV 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  Realty  Action  (NORA) 
of  the  segregation  and  competitive  sale 
of  public  lands  in  White  Pine  County, 
"tJevada. 

-^ : >. 

SUMMARY:  The  public  lands  listed  below 
in  White  Pine  County,  Nevada  have 
been  examined  and  found  suitable  for 
disposal,  at  not  less  than  fair  market 
value.  In  accordance  with  Section  7  of 
the  Act  of  June  28,  1934.  as  amended. 
43  U.S.C.  315f  and  EO  6910.  the 
described  lands  are  hereby  classified  as 
suitable  for  disposal  under  the  authority 
of  Sections  203  and  209  of  the  Federal 
Land  Policy  and  Management  Act  of 
October  2l",  1976  (90  Stat.  2750:  43 
U.S.C.  1713.  and  1719).  Upon 
publication  of  this  notice  in  the  Federal 
Register,  the  public  lands  listed  below 
will  be  segregated  ftom  all  other  forms 
of  appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
and  leasing  under  the  mineral  leasing 
laws. 

DATES:  Interested  parties  may  submit 
comments  to  the  Assistant  Field 
Manager,  Nonrenewable  Resources,  on 
or  before  July  24,  2003. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Bureau  of  Land 
Management.  Jeffrey  A.  Weeks. 
Assistant  Field  Manager,  Nonrenewable 
Resources.  HC  33,  Box  33500.  Ely.  NV 
89301-9408. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Information:  Detailed 
information  concerning  the  sale, 
including  the  reservations,  sale 
procedures  and  conditions,  planning 
and  environmental  documents,  will  be 
available  at  the  Ely  Field  Office  of  the 


Bureau  of  Land  Management,  702  North 
Industrial  Way.  Ely,  Nevada  89301- 
9408  or  by  contacting  Brenda  Linnell. 
Realty  Specialist,  at  the  above  address 
or  by  Telephone  (775)  289-1808. 

Competitive  Land  Sale  and 
Segregation:  The  following  described 
parcels  of  land,  situated  in  White  Pine 
County  are  being  offered  as  a 
competitive  sale  on  August  19,  2003. 

Mount  Diablo  Meridian,  Nevada 
Parcel  1.  casefile  N-76239  located  at: 

T.  14  N.,  R.  64  E., 

Section  32.  NW'A,  WV2WV2NEV4. 
Containing  200.00  acres  more  or  less. 
Parcel  2,  casefile  N-76847  located  at: 
T.  17N.,R.  55E., 
Section  6,  WV2SWV4SEV4NWV4,  a  portion 
of  lot  5  generally  described  as  the 
EV2SEV4SWV4NWV4  (pending 
redesignation  by  supplemental  plat  as  lot 
13,  Section  6). 
Containing  10.00  acres  more  or  less. 
Parcel  3.  casefile  N-76858  located  at: 
T.  10N.,R.  62E., 

Section  5,  SW'aNE'A.  SE'ANW'A, 

•  Containing  80.00  acres  more  or  less. 

These  lands  are  not  reqiiired  for  any 
federal  purposes.  The  sale  is  consistent . 
with  current  Bureau  planning  for  this 
area  and  would  be  in  the  public  interest. 
The  subject  lands  will  be  sold  for  at 
least  fair  market  value  (FMV)  as 
determined  by  appraisal.  In  the  event  of 
a  sale,  conveyance  of  the  available 
mineral  interests  will  occur 
simultaneously  with  the  sale  of  the 
land.  The  mineral  interests  being  offered 
for  conveyance  have  no  known  mineral 
value.  Acceptance  of  a  sale  offer  will 
constitute  an  application  for  conveyance 
of  those  mineral  interests.  The  applicant 
will  be  required  to  pay  a  S50.00.  non- 
refundable filing  fee  in  conjunction  with 
the  final  payment  for  processing  of  the 
conveyance  of  the  locatable  mineral 
interests. 

Each  parcel  will  be  offered  by  sealed 
bid  and  at  oral  auction.  All  sealed  bids 
must  be  received  at  the  BLM  Elv  Field 
Office.  HC  33  Box  33500,  Ely „ Nevada 
89301-9408,  or  hand  delivered  at  the 
BLM  Ely  Field  Office,  702  North 
Industrial  Way.  Ely,  Nevada  no  later 
than  4:15  PM,'PDT,  August  15.  2003. 
Sealed  bid  envelopes  must  be  marked 
on  the  lower  front  left  corner  with  the 
parcel  number  and  sale  date.  Bids  must 
be  for  not  less  than  the  appraised  FMV 
and  a  separate  bid  must  be  submitted  for 
each  parcel.  Each  sealed  bid  shall  be 
accompanied  "by  a  bid  deposit  of  not  less 
than  20  percent  of  the  amount  bid  and 
full  payment  of  the  $50.00  non- 
refundable filing  mineral  fee  in  the  form 
of  cash,  certified  check,  postal  money 
order,  bank  draft,  cashiers  check,  or 


personal  check  made  payable  to  "USDI. 
Bureau  of  Land  Management. 

The  highest  qualified  sealed  bid  for 
each  parcel  will  become  the  starting  bid 
for  the  oral  bidding.  If  no  bids  are 
received,  oral  bidding  will  begin  at  the 
appraised  FMV.  All  parcels  will  be 
offered  by  oral  auction  at  10  AM.  PDT. 
August  19.  2003,  at  the  BLM  Ely  Field 
Office,  702  North  Industrial  Way,  Ely. 
Nevada.  Lands  will  not  be  offered  for 
sale  until  at  least  60  days  after  the  date 
'  of  publication  of  this  notice  in  the 
Federal  Register. 

The  highest  qualifying  bid  for  each 
parcel,  whether  sealed  or  oral,  will  be 
declared  the  high  bid.  The  high  bidder, 
if  an  oral  bidder,  must  submit  the 
required  bid  deposit  immediately 
following  the  close  of  the  sale  in  the 
form  of  cash,  personal  check,  bank  draft, 
cashiers  check,  money  order,  or  any 
combination  thereof,  made  payable  to 
the  Bureau  of  Land  Management,  for  not 
less  than  20  percent  oTthe  amount  bid. 
If  not  paid  by  close  ef  the  auction,  funds 
must  be  delivered  no  later  than  4:15  PM, 
PDT,  the  day  of  the  sale  to  the  BLM  Ely 
Field  Office.  Should  the  highest  bidder 
default,  the  next  highest  bidder  will  be 
declared  the  high  bidder. 

The  remainder  of  the  full  bid  price, 
whether  sealed  or  oral,  must  be  paid 
within  180  calendar  days  of  the  date  of 
sale.  Failure  to  pay  the  full  price  within 
the  180  days  will  disqualify'  the  high  ~ 
bidder  and  cause  the  bid  deposit  to  be 
forfeited  to  the  BLM.  If  the  highest 
qualified  bid  is  rejected  or  the  bidder 
released  from  it,  the  authorized  officer 
will  determine  if  the  parcel  shall  be 
reoffered  to  the  next  highest  bidder. 

If  the  lands  are  not  sold,  they  may 
remain  available  for  sale  on  a 
continuing  basis  until  sold.  Sealed  bids 
will  be  accepted  on  every  Wednesday 
(by  4  pm  PDT)  of  each  month 
commencing  the  first  week  of 
September  2003  till  the  parcel  is  sold  or 
by  January'  23,  2004,  at  no  less  than  the   . 
fair  market  value.  Sealed  bid  envelopes 
must  be  marked  on  the  lower  front  left 
corner  with  the  parcel  number  and 
clearly  marked  "SEALED  BID:  NV-430- 
1430-^EU  September  2003,  for  Parcel  # 
as  appropriate.  Bid  amounts  must  be 
stated  in  the  bid  and  signed.  All  bids 
shall  be  accompanied  by  a  bid  deposit 
of  20  percent  of  the  amount  bid  and  full 
payment  of  the  $50.00  non-refundable 
filing  mineral  fee  in  the  form  of  cash, 
certified  check,  postal  money  order, 
bank  draft,  cashiers  check,  or  personal 
check  made  payable  to  "USDI,  Bureau 
of  Land  Management.  The  remainder  of 
the  full  bid  price  must  be  paid  within 
180  calendar  days  of  the  date  of  sale. 
Failure  to  pay  the  full  price  within  the 
180  days  will  disqualify  the  apparent 
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bidder  and  cause  the  bid  deposit  to  be 
.'  forfeited  to  the  BLM. 

Federal  law  requires  that  bidders 
must  be  U.S.  citizens  18  years  of  age  or 
older,  a  corporation  subject  to  the  laws 
of  any  State  or  of  the  United  States;  a 
State,  State  instrumentality,  or  political 
subdivision  authorized  to  hold  property; 
or  an  entity,  including  but  not  limited 
to  associations  or  partnerships,  capable 
of  holding  property  or  interests  therein 
under  the  law  of  the  State  of  Nevada. 
Certification  of  qualification,  including 
citizenship  or  corporation  or 
partnership,  must  accompany  the  bid 
deposit.  In  order  to  determine  the  fair 
market  value  of  the  subject  public  lands 
through  appraisal,  certain  assumptions 
have  been  made  on  the  attributes  and 
limitations  of  the  lands  and  potential 
effects  of  local  regulations  and  policies 
on  potential  future  land  uses.  Through 
publication  of  this  notice,  the  Bureau  of 
Land  Management  gives  notice  that 
these  assumptions  may  not  be  endorsed 
or  approved  by  units  of  local 
government.  Furthermore,  no  warranty 
of  any  kind  shall  be  given  or  implied  by 
^e  United  States  as  to  the  potential  uses 
of  the  lands  offered  for  sale;  conveyance 
of  the  subject  lands  will  not  be  on  a 
contingency  basis.  It  is  the  buyers* 
responsibility  to  be  aware  of  all 
applicable  local  government  policies 
and  regulations  that  would  affect  the 
subject  lands.  It  is  also  the  buyers' 
responsibility  to  be  aware  of  existing 
and  potential  uses  for  nearby  properties. 
When  conveyed  out  of  federal 
ownership,  the  lands  will  be  subject  to 
any  applicable  reviews  and  approvals 
by  the  respective  unit  of  local 
government  for  proposed  future  uses, 
and  any  such  reviews  and  approvals 
would  be  the  responsibility  of  the  buyer. 
Any  land  lacking  access  from  a  public 
road  or  highway  will  be  conveyed  as 
such,  and  future  access  acquisition  will 
be  the  responsibility  of  the  buyer. 

The  patent,  when  issued,  will  contain 
the  following  reservation  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 

.   of  the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  oil  and  gas  mineral  deposits, 
and  geothermal  steam  and  associated 
geothermal  resources  in  the  land  subject 
to  this  conveyance,  including,  without 
limitation,  the  disposition  of  these 
substances  under  the  mineral  leasing 
laws  and  Geothermal  Steam  Act,  would 
be  reserved  to  the  United  States.  Its 
permittees,  licensees  and  lessees,  have 
the  right  to  prospect  for,  mine  and 
remove  the  mineral  owned  by  the 
United  States  under  applicable  law  and 
such  regulations  as  the  Secretary  of  the 


Interior  may  prescribe.  This  reservation 
includes  necessary  access  and  e>cit   • 
rights  and  the  right  to  conduct  all 
necessary  and  incidental  activities 
including,  without  limitation,  all  • 
drilling,  underground,  storage  and 
transportation  facilities  deemed 
reasonably  necessary. 

3.  All  land  parcels  are  subject  to  aU 
valid  and  existing  rights.  Encumbrances 
of  records  are  available  for  review 
during  business  hours,  7:30  a.m.  to  4:30 
p.m..  Monday  through  Friday,  at  the 
Bureau  of  Land  Management,  Ely  Field 
Office,  702  North  Industrial  Way,  Ely. 
Nevada. 

4.  The  parcels  are  subject  to 
reservations  for  roads,  public  utilities 
and  flood  control  purposes,  both 
existing  and  proposed,  in  accordance 
with  the  local  governing  entities' 
Transportation  Plans.  , 

5.  All  purchasers/patentees,  by 
accepting  a  patent,  agree  to  indenmify. 
defend,  and  hold  harmless  the  United 
States  from  any  costs,  damages,  claims, 
causes  of  action,  penalties,  fines, 
liabilities,  and  judgments  of  any  kind  or 
nature  arising  from  the  past,  present, 
and  future  acts  or  omissions  of  the 
patentee  or  their  employees,  agents, 
contractors,  or  leasees,  or  any  third 
party,  arising  out  of.  or  in  connection 
with,  the  patentee's  use,  occupancy,  or 
operations  of  the  patented  real  property. 
The  indemnification  and  hold  harmless 
agreement  includes,  but  is  not  limited 
to,  acts  and  omissions  of  the  patentee 
and  their  employees,  agents, 
contractors,  or  leasees,  or  any  third 
party,  arising  out  of  or  in  connection 
with  the  use  and/ or  occupancy  of  the 
patented  real  property  which  has 
already  resulted  or  does  hereafter  result 
in:  (1)  Violation  of  federal,  state,  and 
local  laws  and  regulations  that  are  now. 
or  may  in  the  future  become,  applicable 
to  the  real  property;  (2)  Judgments, 
claims,  or  demands  of  any  kind  assessed 
against  the  United  States;  (3)  Costs, 
expenses,  or  damages  of  any  kind 
incurred  by  the  United  States;  (4)  or 
threatened  releases  of  solid  or 
hazardous  waste(s)  and/or  hazardous 
substance(s),  as  deBned  by  federal  or 
state  environmental  laws;  off,  on^into  or 
under  land,  property  and  other  interests 
of  the  United  States;  (5)  Other  activities 
by  which  solids  or  hazardous 
substances  or  wastes,  as  defined. by 
federal  and  state  environmental  laws  are 
generated,  released,  stored,  used  or 
otherwise  disposed  of  on  the  patented 
real  property,  and  any  cleanup 
response,  remedial  action,  or  other 
actions  related  in  any  manner  to  said 
solid  or  hazardous  substances  or  wastes; 
or  (6)  Natural  resources  damages  as 
defined  by  federal  and  state  laws.  This 


covenant  shall  be  constliied  as  running 
with  the  patented  real  property  and  may 
be  enforced  by  the  United  States  in  a 
court  of  competent  jurisdiction. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  and  leasing  under  the  mineral 
leasing  laws.  This  segregation  will 
terminate  upon  issuance  of  a  patent  or 
270  days  from  the  date  of  this 
publication,  whichever  occurs  first.  For 
a  period  of  45  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  regarding  this  action  to  the 
Assistant  Field  Manager,  Nonrenewable 
Resources  at  the  address  listed  above. 
Any  adverse  comments  will  be  reviewed 
by  the  State  Director  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
absence  of  any  adverse  comments,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior.  The  Bureau  of  Land 
Management  may  accept  or  reject  any  or 
all  offers,  or  withdraw  any  land  or 
interest  in  the  land  from  sale,  if,  in  the 
opinion  of  the  authorized  officer, 
consummation  of  the  sale  would  not  be 
fully  consistent  with  FLPMA.  or  other 
applicable  laws.  Any  comments 
received  during  the  process,  as  well  as 
the  commentor's  name  and  address,  will 
be  available  to  the  public  in  the 
adnlinistrative  record  and/or  pursuant 
to  the  Freedom  of  Information  Act 
request.  You  may  indicate  for  the  record 
that  you  do  not  wish  your  name  and/or 
address  made  available  to  the  public. 
Any  determination  by  the  Bureau  of 
Land  Management  to  release  or 
withhold  the  names  and/or  addresses  of 
those  who  comment  will  be  made  on  a 
case-by-case  basis.  A  commentor's 
request  to  have  their  name  and/or 
address  withheld  from  the  public 
release  will  be  honored  to  the  extent 
permissible  by  law. 

Dated:  April  23.  2003. 
Jeffrey  A.  Weeks. 

Assistant  Field  Manager,  Nonrenewable 

Resources. 

|FR  Doc.  03-14449  Filed  6-6-03;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(NV-930-1430-ES;  N-76188] 

Notice  of  Realty  Action:  Lease/ 
Conveyance  for  Recreation  and  Public 
Purposes 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Recreation  and  public  purposes 

lease/conveyance. 

SUMMARY:  The  following  described 
public  land  iaLas  Vegas,  Clark  County, 
Nevada  has  been  examine.d  and  found 
suitable  for  lease/conveyance  for 
recreational  or  public  purposes  under 
provisions  of  the  Recreation  and  Public 
Purposes  (R&PP)  Act,  as  amended  (43 
U.S.C.  869  et  seq.).  The  Crossing,  a 
nonprofit  Christian  church  proposes  to 
use  the  land  ior  development  of  a 
church  campus  consisting  of  a 
sanctuary,  chapel,  community  hall, 
offices,  bookstore  and  classrooms. 

Mount  Diablo  Meridian,  Nevada 

T.  22  S..  R.  60  E.. 

Sec.  9,  NW'/^SE'aSEV/,  E'/^SVV'aSE'ASE'A. 
Co/isisting  of  15  acres.    , 

The  land  is  not  required  for  any 
federal  purpose.  Lease/conveyance  is 
consistent  with  current  Bureau  planning 
for  this  area  and  would  be  in  the  public 
interest.  The  lease/patent,  when  issued, 
will  be  subject  to  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  and 
applicable  regulations  of  the  Secretar}' 
of  the  Interior  and  will  contain  the 
following  reservations  to  the  United 
States: 

1 .  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.- All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  ft-om  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe. 

And  will  be  subject  tp: 

1.  All  valid  and  existing  rights. 

2.  Those  rights  for  utility  purposes 
(flood  control  purposes)  which  have 
been  granted  to  Clark  County,  Nevada, 
by  right-of-way  N-59041  pursuant  to 
Title  V  of  the  Federal  Land  Policy  and 
Management  Act  of  October  21,  1976 
(43  U.S.C.  1761). 

3.  Those  rights  for  public  roads  which 
have  been  granted  to  Clark  County  by 
right-of-way  grant  N-63015  pursuant  to 
Title  V  of  the  Federal  Land  Policy  and 
Management  Act  of  October  21,  1976 
(43  U.S.C.  1761). 


Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  Field  Office, 
4701  N.  Torrey  Pines  Drive,  Las  Vegas, 
Nevada  89130  or  by  calling  (702)  515- 
5129. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
lands  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  rriining 
laws,  except  for  lease/conveyance  under 
the  Recreation  and  Public  Purposesr  Act, 
leasing  under  the  mineral  leasing  laws 
and  disposal  underthe  mineral  material 
disposal  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  ol  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  the 
proposed  classification  for  4ease/ 
conveyance  of  the  lands  to  the  Field 
Manager,  Las  Vegas  Field  Office,  4701 
N.  Torrey  Pines  Drive,  Las  Vegas, 
Nevada  89130. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  the 
proposed  facilities.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision  or  any  other  factor  not 
related  to  the  suitability  of  the  land  for 
the  proposed  church  facilities.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director  who  may  sustain, 
vacate,  or  modify  this  Realty,action.  In 
the  absence  of  any  adverse  comments, 
the  classification  of  the  land  described 
in  the  Notice  will  become  effective  60 
days  fi-om  the  date  of  publication  in  the 
Federal  Register.  The  lands  will  not  be 
offered  for  lease/conveyance  until  after 
the  classification  becomes  effective. 

Jacqueline  Gratton, 

Acting  Assistant  Field  Mqnager,  Division  of 
I^nds. 

[FR  Doc.  03-14452  Filed  6-6-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  i^nd  Management 

[CO-200-1220-PA] 

Notice  of  Intent  To  Prepare  the 
Arkansas  River  Travel  Management 
Plan  and  Amend  the  Royal  Gorge 
Resource  Management  Plan 

agency:  Bureau  of  Land  Management; 
Royal  Gorge  Field  Office,  Interior. 
ACTION:  Notice  of  Intent  to  prepare  the 
Arkansas  River  Travel  Management  Plan 
and  to  consider  amending  the^^oyal 
Gorge  Resource  Management  Plan 
(RMP). 

SUMMARY:  This  document  provides 
-notice  that  tlie  Bureau  of  Land 
Management  (BLM)  intends  to  initiate  a 
comprehensive  planning  effort  to 
address  Off-Highway  Vehicle  (OHV) 
travel  and  other  related  road  and~ trail 
issues  for  a  portion  of  the  Royal  Gorge 
Field  Office.  The  plan,  entitled  the 
Arkansas  River  Tra\'el  Management  Plan 
(TMP).  will  focus  specifically  on  those 
BLM  Public  Lands  that  lie  between 
Canon  City  and  Salida,  Colorado,  and 
involves  approximately  210.000  acres  Of 
Public  Lands  located  in  central  and 
western  Fremont  Count v  and  northern 
CusterCounty.  CO.  The"  TMP  will 
amend  the  Royal  Gorge  RMP.  The  TMP 
and  plan  amendment  implement 
decisions  made  in  the  Royal  Gorge  RMP 
to  limit  OHV  use  to  designated  roads 
and  trails,  and  to  develop  local  travel 
management  plans  with  public 
participation.  The" amendment  process 
will  be  used  to  establish  a  system  of 
designated  roads  and  trails  that  meets 
the  needs  of  the  public  and  protects  the 
cultural  and  natural  resources  of  the 
Public  Lands.  The  amendment  and 
associated  EA  will  be  prepared  pursuant 
to  the  BLM  planning  regulations  in  43 
CFR  part  1600.  The  plan  will  fulfill  the 
needs  and  obligations  set  forth  by  the 
National  Environmental  Policy  Act 
(NEPA),  the  Federal  Land  Policv  and 
Management  Act  (FLPMA),  and  BLM 
management  policies.  The  BLM  will 
work  collaboratively  with  interested 
parties  to  identif\'  the  management 
decisions  that  are  best  suited  to  local, 
regional,  and  national  needs  and 
concerns.  The  public  scoping  process 
will  identify  planning  issues  and 
develop  planning  criteria.  The  EA  will 
analyze  and  compare  the  impacts  of  any 
changes  in  OHV  designation  and   . 
management  with  the  continuation  of 
current  management,  and  other 
alternatives  that  may  be  identified.  The 
TMP  is  being  prepared  through 
coordination  with  other  federal,  state 
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.  and  local  agencies,  and  affected  public 
land  users. 

DATES:  This  notice  initiates  the  public 
scoping  process.  Comments  on  issues 
and  concerns  can  be  submitted  in 
writing  to  the  address  listed  below  and 
will  be  accepted  throughout  the  creation 
of  the  Draft  RMP  amendment/EA.  All 
public  meetings  will  be  announced 
through  the  local  news  media, 
newsletters,  and  the  BLM  Web  site  at: 
http://www.co.blm.gov/ccdo/canon.htni, 
at  least  15  days  prior  to  the  event.  The 
minutes  and  list  of  attendees  for  each 
meeting  will  be  available  to  the  public 
and  open  for  30  days  to  any  participant 
who  wishes  to  clarify  the  views  they 
expressed. 

Public  Participation:  Public  meetings 
will  be  held  during  the  plan  scoping 
period.  Early  participation  is 
encouraged  and  will  help  determine  the 
future  travel  management  of  the  public 
lands  involved  in  this  amendment.  In 
addition  to  the  ongoing  public 
participation  process,  formal 
opportunities  for  public  participation 
will  be  provided  through  comment 
upon  the  publication  of  the  BLM  draft 
RMP  amendment,  EA,  and  an  unsigned 
Finding  of  No  Significant  Impact 
(FONSI). 

ADDRESSES:  Written  comments  should 
be  sent  to  Bureau  of  Land  Management, 
Royal  Gorge  Field  Office,  ATTN: 
Arkansas  River  TMP,  3170  East  Main 
Street,  Canon  City,  CO  81212;  FAX  719- 
269-8599.  Documents  pertinent  to  this 
proposal  may  be  examined  at  the  Royal 
Gorge?  Field  Office.  Comments, 
including  names  and  street  addresses  of 
respondents,  will  be  available  for  public 
review  at  the  Royal  Gorge  Field  Office 
during  regular  business  hours  (8  am  to 
4:30  pm),  Monday  through  Friday, 
except  holidays,  and  may  be  published 
as  part  of  the  EA.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
or  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  and/or  to  have  your 
name  added  to  our  mailing  list,  contact 
Dave  Walker,  Team  Leader,  at  the  Royal 
Gorge  Field  Office  address  listed  above 


or  by  calling  (719)  269-8545,  or  e-mail 
at  David_Walkfr^blm.gov. 
SUPPLEMENTARY  INFORMATION:  The  use  of 
roads  and  trails  for  motorized  and  non- 
motorized  recreation  activities  is  an 
important  use  of  BLM  Public  Lands.  In 
response  to  recommendations  made  by 
the  Front  Range  Resource  Advisory 
Council,  the  BLM  proposes  developing 
a  travel  management  plan  and 
establishing  OHV  travel  designations  to 
restrict  motorized  travel  to  designated 
roads  and  trails.  Preliminary  issues  and 
management  concerns  have  been 
identified  by  BLM  personnel,  other 
agencies,  and  in  meetings  with 
individuals  and  user  groups.  They 
represent  the  BLM's  knowledge  to  date 
on  the  existing  issues  and  concerns  with 
current  management.  The  preliminary 
issues  include:  Impacts  to  public  land 
users  and  adjacent  private  landowners: 
impacts  to  wildlife  habitat;  and  impacts 
to  water  quality,  vegetation,  including 
riparian  and  wetland  areas,  and  soils. 
These  issues,  along  with  others  that  may 
be  identified  through  public 
participation,  will  be  considered  in  the 
planning  process.  After  gathering  public 
comments  on  what  issues  the  plan 
amendment  should  address,  the 
suggested  issues  will  be  placed  in  one 
of  three  categories: 

1.  Issues  to  be  resolved  in  the  plan 
amendment; 

2.  Issues  resolved  through  pblicy  or 
administrative  action;  or 

3.  Issues  beyond  the  scope  of  this  plan 
amendment. 

Rationale  will  be  provided  in  the  plan 
for  each  issue  placed  in  category  two  or 
three.  In  addition  to  these  major  issues, 
a  number  of  management  questions  and 
concerns  will  be  addressed  in  the  plan 
amendment.  The  public  is  encouraged 
to  help  identify  these  questions  and 
concerns  during  the  scoping  phase. 

An  interdisciplinary  approach  will  be 
used  to  develop  the  plan  amendment  in 
order  to  consider  the  variety  of  resource 
issues  and  concerns  identified. 
Disciplines  involved  in  the  planning 
process  will  include  specialists  with 
expertise  in  rangeland  management, 
minerals  and  geology,  forestry,  outdoor 
recreation,  law  enforcement, 
archaeology,  wildlife  and  fisheries, 
lands  and  realty,  hydrology,  soils, 
vegetation,  and  fire. 

Notification  will  be  made  to  the 
Governor  of  Colorado,  the  Fremont  and 
Custer  County  Commissioners,  adjacent 
landowners,  and  potentially  affected 
members  of  the  public- 
Roy  L.  Masinton. 
Fieki  Manager. 
jFR  Doc.  03-14448  Filed  6-6-03;  8:45  ami 

BM-UNQ  CODE  4310-JB-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[C  A-360-03-1 61 0-JP-064B] 

Notice  of  Intent  To  Designate  Rout^ 
Of  Travel  and  Amend  the  Redding 
Resource  Management  Plan 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  designate 
routes  of  travel  and  amend  the  Redding 
Resource  Management  Plan  (RMP). 

DATES:  Scoping  comments  will  be 
accepted  in  person,  by  mail  and  email 
until  July  9,  2003.  Comment  periods  and 
planning  meetings  will  be  publicized  in 
Shasta  and  Trinity  counties  through 
local  news  media. 

ADDRESSES:  Comments  should  be  sent  to 
Charles  M.  Schultz,  Field  Manager, 
Bureau  of  Land  Management,  Redding 
Field  Office,  355  Hemsted  Dr.,'  Redding. 
CA  96002. 

FOR  FURTHER  INFORMATION  CONTACT:    „ 
Andy  Isola,  Outdoor  Recreation  Planner, 
at  the  above  address,  telephone  number 
(530)  224-2126,  or  e-mail: 
aisola@ca.blm.gov. 
summary:  The  Bureau  of  Land 
Management  proposes  to  amend  the 
Redding  Resource  Management  Plan 
pursuant  to  the  Code  of  Federal 
Regulations  (CFR)  at  43  CFR  1610.2(c). 
The  proposed  amendment  would 
establish  or  revise  designations  of  ways, 
routes,  and  trails  for  ofT-highway 
vehicles  in  accordance  with  43  CFR  part 
8342.  The  proposals  will  include  public 
lands  in  the  Interlakes  Special 
Recreation  Management  Area,  a 
complex  of  routes  west  of  French  Gulch 
Road  and  east  of  County  Line  Road 
North,  the  Sacramento  River  Bend  Area 
of  Critical  Environmental  Concern 
(ACEC),  and  other  areas  that  may  be 
identified  in  the  planning  process. 
SUPPLEMENTARY  INFORMATION:  Input  from 
previous  public  meetings  and  written 
comments  from  previous  public 
discussions  will  be  used  to  define 
issues.  Preliminary  issues  identified 
include:  Off-highway  vehicle  recreation 
use;  adequate  vehicle  access  for  other 
casual  uses,  and  visitor  safety.  All 
vehicular  travel  on  public  lands  in  the 
planning  area  will  be  restricted  to  the 
designated  routes. 

Planning  criteria  will  honor  valid 
existing  rights.  The  amendment  will  be 
consistent  with  officially  approved 
resource  related  plans,  policies  and 
programs  of  other  Federal  agencies. 
State  and  local  governments,  and  Indian 
Tribes,  so  long  as  the  guidance  and 
plans  are  consistent  with  the  purposes, 
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policies  and  programs  of  Federal  laws 
and  regulations  applicable  to  public 
lands.  The  plan  will  comply  with  trail 
designation  regulations  (43  CFR  part 
8340).  The  planning  process  shall 
include  an  environmental  assessment 
with  a  biological  evaluation  prepared  in 
compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  the  President's  Council  of 
Environmental  Quality  (CEQ) 
regulations  (40  CFR  part  1500),  and 
BLM  planning  regulations  .(40  CFR  part 
1600).  The  Bureau  will  rely  largely  on 
existing  route  inventory  data, 
information  obtained  from  coordination 
with  oth^r  federal,  state,  and  local 
agencies,  and  public  comments. 

Comments,  including  names  and 
addresses  of  respondents,  will  be 
available  for  public  review  at  the 
Redding  Field  Office  during  normal 
working  hours  (7:45  AM  to  4:30  PM, 
except  holidays),  and  may  be  published 
as  part  of  the  EA  or  other  related 
documents.  Individuals  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  promptly  at  the  beginning  of 
your  comment.  Such  requests  will  be 
honored  to  the  extent  allowed  by  law. 
All  submissions  from  organizations  or 
businesses  will  be  made  available  for 
public  inspection  in  their  entirety. 

Dated:  March  7.  2003. 
Charles  M.  Schultz, 
Field  Manager. 
[PR  Doc.  0.3-14446  Filed  6-6-03;  8:45  dm) 

BILUNG  CODE  4310-40-P 


INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-03-017] 

Sunshine  Act  Meeting 

AGENCY:  International  Trade 

Commission. 

TIME  AND  DATE:  June  16,  2003,  at  2  p.m. 

place:  Room  101,  500  E  Street,  SW., 

Washington,  DC  20436,  Telephone: 

(202) 205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meetings:  none. 

2.  Minutes. 

3.  Ratification  list. 

4.  Ihv.  Nbs.  731-TA-1034-1035 
(Preliminary)  (Certain  Color  Television 
Receivers  from  China  and  Malaysia) — 
briefing  and  vote.  (The  Commission  is 
currently. scheduled  to  transmit  its 
determination  to  the  Secretary  of 
Commerce  on  June  16,  2003; 


Conunissioners'  opinions  are  ciurently 
scheduled  to  be  transmitted  to  the 
Secretary  of  Commerce  on  or  before 
Jime  23.  2003.) 

5.  Outstanding  action  jackets:  None. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  June  5,  2003. 

By  orderof  the  Commission. 

Marilyn  R.  Abbon. 

Secretary  to  the  Commission. 

[FR  Doc.  03-14619  Filed  6-5-03;  3:07  pm] 

BILUNG  CODE  702(M>2-P 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives 

Agency  information  Collection 
Activities:  Proposed  Collection;  . 
Comments  Requested 

ACTION:  60-Day  notice  of  information 
collection  under  review:  new  collection 
Advanced  Explosives  Destruction    . 
Techniques  (AEDT)  training  course 
follow-up  evaluation  form 

The  Department  of  Justice  (DOJ), 
Bureau  of  Alcohol.  Tobacco,  Firearms 
and  Explosives  (ATF),  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
"sixty  days"  until  August  8,  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Joanne  Bailey,  Learning 
Systems  Mana'gement  Division,  800  K 
Street  NW.,  Suite  600,  Washington.  DC 
20001. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 


whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accm-acy  of  the 
agencies  estimates  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  tlie 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  Collection: 
New  collection. 

(2)  Title  of  the  Form/Collection: 
Advanced  Explosives  Destruction 
Techniques  (AEDT)  Training  Course 
Follow-up  Evaluation  Form. 

C3)  Agency  form  number,  if  ant.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  None.  Bureau 
of  Alcohol,  Tobacco,  Firearms  and 
Explosives. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract.  Primary:  State.  Local,  or  Tribal 
Government.  Other:  None.  The 
information  collected  on  the  sur\'ey  will 
provide  ATF  with  data  on  how  the 
training  participants  have  transferred 
the  knowledge  and  skills  learned  to 
their  jobs.  The  Kirkpatrick  4-Level  ' 
Model  is  used  to  evaluate  ATF  training 
programs. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  It  is  estimated  that  354 
respondents  will  complete  a  12  minute 
survey. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the. 
collection:  There  are  an  estimated  71 
annual  total  burden  hours  associated 
with  this  collection. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  Information 
Management  and  Security  Staff  Justice 
Management  Division,  Department  of 
Justice,  Patrick  Henr}'  Building,  Suite 
1600,  601  D  Street  NW..  Washington, 
DC  20530. 

Dated:  lune  3.  2003.      ' 
Brenda  E.  Dyer, 

Deputy  Clearance  Officer.  Department  of 
Justice. 
|FR  Doc.  03-14381  Filed  6-6-03:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  60-Day  notice  of  information 
collection  under  review:  renewal  of  an 
existing  collection  report  of  mail  order 
transactions. 

summary: 

The  Department  of  Justice  (DOJ),  Drug 
Enforcement  Administration  (DEA).  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (C)MB)  for 
review  and  approval  in  accordance  with 
the  Paperworic  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted 
until  August  8,  2003.  This  process  is 
conducted  in  accordance  with  5  CFR 
1320.10. 

If  you  have  comments,  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Patricia  M.  Good,  Chief, 
Liaison  and  Policy  Section,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537. 
Telephone  (202)  307-7297. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 


(1)  Type  of  Information  Collection: 
Renewal  of  an  existing  collection. 

(2)  Title  of  the  Form/Collection: 
Report  of  Mail  Order  Transactions. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  None.  Office 
of  Diversion  Control,  Drug  Enforcement 
Administration,  U.S.  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Other:  None.  Abstract:  The 
Comprehensive  Methamphetamine 
Control  Act  of  1996  (Public  Law  104- 
237)  (MCA)  amended  the  Controlled 
Substances  Act  to  require  that  each 
regulated  person  who  engages  in  a 
transaction  with  a  non-regulated  person 
which  involves  ephedrine, 
pseudoephedrine,  or 
phenylpropanolamine  (including  drug 
products  containing  these  chemicals) 
and  uses  or  attempts  to  use  the  Postal 
Service  or  any  private  or  commercial 
carrier  shall,  on  a  monthly  basis,  submit 
a  report  of  each  such  transaction 
conducted  during  the  previous  month  to 
the  Attorney  General. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  are  forty  (40)  total 
respondents  for  this  information 
collection.  Thirty-seven  (37)  respond  on 
paper,  taking  1  hour  for  each  response 
to  do  so.  Three  respondents  submit 
electronically,  taking  15  minutes  to  do 
so.  Respondents  are  required  by  law  to 
respond  monthly. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  This  collection  requires  a 
total  of  453  annual  burden  hours. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Department  of 
Justice,  Patrick  Henry  Building,  Suite 
1600,  601  D  Street  NW.,  Washington. 
DC  20530. 

Dated:  June  3,  2003. 

Brenda  E.  Dyer, 

Deputy  Clearance  Officer.  Department  of 
Justice. 

[FR  Doc.  03-14352  Filed  6-6-03:  8:45  am] 

BILLINO  COOe  441(MI»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Agency  Information  Collection 
Activtties:  Proposed  Collection; 
Comments  Requested 

ACTION:  60-Day  notice  of  information 
collection  under  review:  renewal  of  an 
existing  collection;  annual  reporting 
requirement  for  manufacturers  of  listed 
chemicals. 

The  Department  of  Justice  (DOJ),  Drug 
Enforcement  Administration  (DEA),  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted 
until  August  8,  2003.  This  process  is 
conducted  in  accordance  with  5  CFR 
1320.10. 

If  you  have  comments,  especially  on 
the  estimated  public  biu-den  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information,     . 
please  contact  Frank  L.  Sapienza,  Chief, 
Drug  and  Chemical  Evaluation  Section, 
Drug  Enforcement  Administration, 
Washington,  DC  20537,  Telephone  (202) 
307-7183. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Yoiu- 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including  • 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 
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(1)  Type  of  Information  Collection: 
Renewal  of  an  existing  collection. 

(2)  Title  of  the  Form/Collection: 
Annual  Reporting  Requirement  for 
Manufacturers  of  Listed  Chemicals. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  None.  Office 
of  Diversion  Control,  Drug  Enforcement 
Administration,  U.S.  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  us  a  brief 
abstract.  Primary:  Business  or  other  for- 
profit.  Other:  None.  This  information 
collection  permits  the  Drug  Enforcement 
Administration  to  monitor  the  volume 
and  availability  of  domestically 
manufactured  listed  chemicals.  These 
listed  chemicals  may  be  subject  to 
diversion  for  the  illicit  production  of 
controlled  substances.  This  information 
collection  is  required  by  law. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  100  respondents  respond 
annually  to  this  information  collection, 
with  each  response  estimated  to  take 
four  hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  This  information  collection 
is  estimated  to  take  400  annual  burden 
hours. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Department  of 
Justice,  Patrick  Henry  Building,  Suite 
1600,  601  D  Street,  NW.,  Washington, 
DC  20530. 

Dated:  June  3,  2003. 
Brenda  E.  Dyer, 

Deputy  Clearance  Officer,  Department  of 
Justice. 

[FR  Doc.  03-14353  Filed  6-6-03;  8:45  am] 

BILUNG  CODE  441X>-09-M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permit  Applications  Received 
Under  the  Antarctic  Conservation  Act 
of  1978  (Pub.  L.  95-541) 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permit  applications 
received  under  the  Antarctic 
Conservation  Act  of  1978,  Pub.  L.  95- 
541. 

summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 


NSF  has  published  regulations  under 
the  Antarctic  Conservation  Act  at  Title 
45  pail  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views- with  respect  to  this  permit 
application  by  July  9,  2003.  This 
application  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  Room  755, 
Office  of  Polar  Programs,  National 
Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  Virginia  22230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy  at  the  above 
address  or  (703)  292-7405. 
SUPPLEMENTARY  INFORMATION:  The      • 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Pub.  L.  95-541),  as 
amended  by  the  Antarctic  Science, 
Toiuism  and  Conservation  Act  of  1996, 
has  developed  regulations  for  the 
establishment  of  a  permit  system  for 
various  activities  in  Antarctica  and 
designation  of  certain  animals  and 
certain  geographic  areas  requiring 
special  protection.  The  regulations 
establish  such  a  permit  system  to 
designate  Antarctic  Specially  Protected 
Areas. 

The  applications  received  are  as 
follows: 

1.  Applicant — 
Peter  Doran,  Earth  and  Environmental 

Sciences  (MC  186),  University  of 

Illinois  at  Chicago,  Chicago,  IL  60607. 

Activity  for  Which  Permit  Is  Requested 

Take  and  Import  Into  the  United 
States.  Last  season,  as  part  of  the 
McMurdo  Dry  Valley  Long  Term 
Ecological  Research  project,  the 
applicant  collected  sediment  cores  from 
the  lakes  in  the  Taylor  Valley  to 
determine  the  paleoenvironment  and 
legacy  in  the  current  ecosystem.  Data 
from  the  lake  water  suggest  that  while 
most  of  the  lakes  have  retained  their  ice 
covers  for  thousands  of  years,  the  East 
Lobe  of  Lake  Bonney  may  have  only 
formed  a  perennial  ice  cover  in  the  200 
years.  All  the  Taylor  Valley  lakes  have 
dead  seal  and  penguin  remains  on  their 
ice  surfaces.  They  remain  on  the  surface 
because  they  are  too  big  for  the  sun  to 
melt  them  significantly  into  the  ice. 
Therefore,  establishing  the  time  since 
these  animals  died  will  determine  the 
minimum  age  of  the  lake  ice  covers.  The 
applicant  proposes  to  collect  samples 
(1-5  gm)  of  bone  or  soft  tissue  from  the 
most  decayed  penguin  and  seal 
carcasses  on  the  lake  surfaces.  These 


samples  will  be  returned  to  the  United 
States  for  further  study.  It  has  been 
established  that  a  carbon  reservoir 
correction  of  ~  1200  years  should  yield 
reasonable  radiocarbon  ages  for  these 
animals. 

Location 

Lake  Bonney,  Taylor  Valley. 
Dates 

November  1,  2003  to  December  31, 
2003 

Nadene  G.  Kennedy, 

Permit  Officer.  Office  of  Polar  Programs. 
|FR  Doc.  03-14422  Filed" 6-6-03:  8:45  ami 

BILLING  CODE  755S-01-M 

NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Small 
Business  Industrial  Innovation;  Notice 
of  Meeting 


In  accordance  with  the  Federal        ^_ 

Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for  Small 
Business  Industrial  Innovation  (SBIR) — (61). 

Dale  and  Time:  June  17-18.  2003.  8  a.m.- 
5  p.m. 

Type  of  Meeting:  Open . 

Place:  Room  1235,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Contact  Person:  Kesh  Narayanan.  Director, 
Small  Business  Innovation  Research  and 
Small  Business  Technology  Transfer 
Programs,  Room  590.  Division  of  Design. 
Manufacturing,  and  Industrial  Innovation 
(703)  292-7076.  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington.  VA  22230. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Committee:  To  provide  ad\'ice 
and  recommendations  concerning  researcii 
programs  pertaining  to  the  small  business 
community. 

Agenda:  June  17.  2003,  Room  1235. 

8:30  am — Welcome. 

8:35  am — Introductions. 

9:15  am — Break. 

9:30  am— SBIR/STTR  Program  Overview. 

12  noon— Lunch. 

1  pm — Special  Topics. 

3  pm — Break. 

3:15  pm — Open  Discussion. 

5  pm — Adjourn. 

Agenda:  June  18.2003,  Room  1235. 

8:15  am — Open  Discussion. 

10  am — Break. 

10:15  am — Discussion  and  Preparation  of 

Committee  Report. 
12  noon — Lunch. 
1  pm — Discussion  and  Preparation  of 

Committee  Report.     "" 
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3  pm — Feedback  from  the  Committee. 
5  pm — Adjourn. 

Dated:  (une  3.  2003. 
Susanne  Bolton, 
Committer  Management  Officer. 
|FR  Doc.  03-14362  Filed  fr-6-03:  8:45  am) 

BILLING  CODE  75SS-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-341] 

Detroit  Edison  Co.,  Fermi  2;  Notice  of 
Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  a  request  by  the  Detroit  Edison 
Company  (the  licensee)  to  withdraw  its 
May  23,  2003,  application  for  an 
amendment  to  Facility  Operating 
License  No.  NPF-43  issued  to  the 
licensee  for  operation  of  the  Fermi  2, 
located  in  Monroe  County.  Notice  of 
Consideration  of  Issuance  of  this 
amendment  was  published  in  the 
Federal  Register  on  June  25.  2002  (67 
FR  42819). 

The  purpose  of  the  licensee's 
amendment  request  was  to  modify  the 
Fermi  2  Technical  Specifications  by 
revising  the  requirements  for  system 
operability  during  movement  of  recently 
irradiated  fuel  assemblies  in  the 
secondary  containment. 

Subsequently,  the  licensee  informed 
the  staff  that  the  amendment  is  no 
longer  required.  Thus,  the  amendment 
application  is  considered  to  be 
withdrawn  by  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  M^y  23,  2002,  and  (2) 
the  staffs  letters  dated  May  14,  2003, 
and  June  3.  2003.  Documents  may  be 
examined,  and/or  copied  for  a  fee,  at  the 
NRC's  Public  Document  Room  FDR), 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams.html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209,  or  301-415-4737  or  by  e-mail 
to  pdr@n/r.gov. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  lune  2003. 


For  the  Nuclear  Regulatory  Commission. 
John  F.  Stang. 

Project  Manager  Section  1 .  Project  Directorate 
III,  Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  03-14398  Filed  6-6-03;  8:45  am] 

BILUNG  CODE  759(M>1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-2377] 

Environmental  Assessment  and ' 
Finding  of  No  Significant  Impact 
Related  to  the  Approval  of  the 
Decommissioning  Plan  for  Kaiser 
Aluminum  &  Chemical  Corporation, 
Tulsa  Facility,  Tulsa,  OK 

I.  Introduction 

The  U.S.  Nuclear  Regulatory  • 

Commission  (NRC)  is  considering 
approval  of  the  Decommissioning  Plan 
(DP)  for  Kaiser  Aluminum  &  Chemical 
Corporation  (Kaiser).  Tulsa  Facility, 
Tulsa,  Oklahoma  (Ref.  t),  and  DP 
Addendum  (Ref.  2)  submitted  to  NRC  on 
May  25.  2001,  and  May  9,  2002, 
respectively.  Kaiser  is  obligated  to 
remediate  the  Tulsa,  Oklahoma  facility 
to  meet  the  release  criteria  established 
in  10  CFR  part  20,  subpart  E.  Kaiser  has, 
proposed  a  decommissioning  approach 
that  will  achieve  unrestricted  release  of 
the  site. 

II.  Environmental  Assessment 

Introduction 

On  March  7,  1958.  the  Atomic  Energy 
Commission  (AEC)  issued  Source 
Material  License  No.  C-4012  to 
Standard  Magnesium  Corporation 
(Standard  Magnesium),  a  Division  of 
Kaiser  Chemical  Company,  for 
possession  of  magnesium-thorium  alloy. 
Standard  Magnesium  purchased 
magnesium-thorium  scrap  metal  for 
reclaiming  purposes.  The  end  product 
from  Standard  Magnesium's 
manufacturing  process  was  magnesium 
anodes  used  for  cathodic  protection  on 
items  such  as  tanks  and  pipelines.  NRC 
License  No.  STB-472  superceded 
License  No.  C-4012  on  November  22, 
1961.  On  June  5, 1968,  License  No. 
STB-472  was  amended  to  include  the 
possession  of  uranium,  so  that  Standard 
Magnesium  could  process  magnesium 
slag  containing  uranium.  It  does  not 
appear  that  uranium  was  ever  received 
or  processed  on  site.  On  March  16, 
1971,  License  No.  STB-472  was 
terminated  at  the  licensee's  request. 

In  1991,  Oak  Ridge  National 
Laboratory  (ORNL)  was  contracted,  by 
NRC,  to  review  and  evaluate  all  nuclear 
material  licenses  terminated  by  NRC  or 


its  predecessor  agencies  since  inception 
of  material  regulation  in  the  late  1940s. 
One  of  the  objectives  of  this  review  was 
to  identify  sites  with  a  potential  for 
meaningful  residual  contamination, 
based  on  information  in  the  license 
documentation.  ORNL  identified  the 
Kaiser  site  as  having  the  potential  for 
residual  contamination.  On  November 
17,  1993,  an  NRC  inspector  surveyed  the 
Kaiser  facility  to  assess  the  potential  for 
residual  contamination  at  the  site.  The 
inspector  found  contamination  on  the 
surface,  indicating  that  waste 
magnesium-thorium  slag  was 
improperly  disposed  of  in  the  past.  Off- 
site  residual  thorium  contamination  was 
first  identified  during  a  subsequent  NRC 
inspection  conducted  on  June  29,  1994. 
The  off-site  thorium  contamination  is 
due  to  slag  dumping  in  areas  to  the  east 
and  sputh  of  the  current  Kaiser  property 
boundary,  on  property  which  belonged 
to  Standard  Magnesium  during  licensed 
operations.  NRC  notified  Kaiser  on 
August  19,  1994,  that  the  site  had  been 
added  to  the  Site  Decommissioning 
Management  Plan  (SDMP).  Kaiser  has 
agreed  to  conduct  remediation  activities 
in  accordance  with  current  regulations 
and  release  limits,  even  though  it  is  not 
currently  a  licensee. 

A  detailed  discussion  of  the 
contamination  present  at  the  site  is 
presented  in  Chapter  4  of  the  DP.  and 
Chapter  4  of  the  DP  Addendum. 

Purpose  and  Need  for  Proposed  Action 

The  Kaiser  property  contains  thorium 
contaminated  dross/soil.  This  property 
was  owned  and  operated  by  Kaiser's 
predecessor.  Standard  Magnesium. 
Standard  Magnesium  extracted 
magnesium  from  magnesium  thorium 
alloys.  The  thorium-bearing  slag  was 
disposed  of  on-site  and  onto,  what  is 
now,  land  adjacent  to  the  Kaiser 
property.  Kaiser  has  completed 
remediation  of  the  adjacent  property 
and  is  now  proposing  plans  to 
remediate  its  property. 

Extensive  site  characterization  studies 
conducted  by  Kaiser  (Ref.  3  and  Ref.  4), 
indicate  that  Th-228,  Th-230  and  Th- 
232  are  present  in  dross/soil  on  the 
Kaiser  property.  In  1995,  an 
investigation  was  performed  to 
characterize  soils  and  sludges  in  the 
Retention  and  Reserve  Pond  areas 
containing  thorium  with  respect  to 
criteria  used  by  the  NRC  for  release  of 
sites  for  unrestricted  use,  as  set  forth  in 
the  NRC  Branch  Technical  Position, 
Disposal  or  On-Site  Storage  of  Residual 
Thoriiim  or  Uranium  Wastes  From  Past 
Operations  (Ref.  5).  From  the 
characterization  data,  affected  material 
volumes  were  estimated  by  performing 
kriging  calculations.  The  estimate  from 
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the  kriging  calculations  yielded  a  total  , , 
volume  of  113,504  cubic  meters  (m^) 
[4,007,909  cubic  feet  (ft^)]  of  material 
with  Th-232  +  Th-228  concentrations 
greater  than  370  milli  Becquerels  per 
gram  (mBq/g)  (10  picocuries  per  gram 
(pCi/g)),  and  a  volume  of  143,288  m^ 
(5,059,614  ft^)  of  material  writh 
concentrations  greater  than  222  mBq/g 
(6  pCi/g).  With  the  addition  of 
stockpiled  soils,  (8071  m^  (285,000  ft^) 
of  material  moved  on-site  dining  the 
Adjacent  Land  Area  Remediation 
project),  the  kriging  estimate  for  the 
total  volume  of  affected  soil  in  the 
Retention  Pond  and  Reserve  Pond  areas 
is  151,370  m'  (5,345,000  ft^).  The 
thorium  concentration  for  on-site 
material  ranges  from  approximately  74 
mBq/g  to  15.4  Bq/g  (2  pCi/g  to  416  pCi/ 
g)  for  Th-232  +  Th-228. 

In  the  DP,  Kaiser  identified  the 
potential  for  radioactive  material  under 
concrete  paved  surfaces  and  building 
floor  areas  in  the  operations  area. 
Subsequently,  Kaiser  submitted  a  report 
on  additional  site  characterization 
activities  conducted  to  identify 
radioactive  material  located  beneath 
structures  in  the  operations  area  (Ref.  4). 
Kaiser  has  determined  that 
modifications  of  on-site  buildings/ 
structures  during  operations  resulted  in 
surface  and  subsurface  soil 
contamination  beneath  concrete  paved 
surfaces  and  building  floor  areas  in  the 
operations  area.  Residual  radioactive 
material  exists  in  the  following  areas:  (1) 
Beneath  a  significant  portion  of  the  Flux 
Building  structure:  (2)  beneath  the 
northern  portioii  of  the  concrete  pad 
which  was  once  used  as  a  slag  storage 
area:  (3)  beneath  the  north  portion  of  the 
Crusher  Building  structure  and  the 
paved  area  north/northeast  of  the  '.  ' 

Crusher  Building;  (4)  beneath  the 
concrete  paving  area  located  west  of  the 
Maintenance  Building;  and  (5)  beneath 
a  portion  of  the  concrete  area  inside  of 
the  Warehouse  Building.  Kaiser 
estimates  that  approximately  1699  m' 
(60,000  ft')  of  material  will  be  excavated 
during  decommissioning  activities  in 
the  former  operational  area. 

The  purpose  of  the  proposed  action  is 
to  reduce  residual  radioactivity  at  the 
Kaiser  facility  to  a  level  that  permits 
release  of  the  property  for  unrestricted 
use.  NRC  is  fulfilling  its  responsibilities 
under  the  Atomic  Energy  Act  to  make  a 
decision  on  a  proposed  action  for 
decommissioning  that  ensures 
protection  of  the  public  health  and 
safety  of  the  environment. 

The  Proposed  Action 

Kaiser  is  proposing  to  remediate  its 
facility  to  meet  the  unrestricted  release 
criteria  of  10  CFR  Part  20,  Subpart  E,  by 


identifying,  excavating,  and  disposing 
material  with  Th-232  concentrations 
greater  than  1151  mBq/g  (31.1  pCi/g). 
Specifically,  Kaiser  proposes  to  conduct 
excavatiott«ctivities  in  four  phases: 
,  Phase  1 — remove  material  stockpiled 
from  the  adjacent  land  remediation. 
Materials  from  the  existing  stockpile 
will  be  transported  to  a  new  storage  area 
and  sorted.  Materials  above  1151  mBq/ 
g  (31.1  pCi/g)  will  be  shipped  to  a 
disposal  site  licensed  to  receive  the 
material. 

Phase  2 — excavate  material  from  the 
former  operational  area  and  transport  to 
the  pond  parcel.  Material  with  Th-232 
concentrations  greater  than  1151  mBq/g 
(31.1  pCi/g)  will  be  segregated  and 
shipped  to  a  disposal  site  licensed  to 
receive  the  material.  Material  below 
criteria  will  be  placed  in  the  pond 
parcel  as  backfill. 

Phase  3 — excavate  and  transport 
material  from  the  reserve  pond  area  to 
the  stockpile  area  for  processing. 
Material  above  1151  mBq/g  (31.1pCi/g) 
will  be  shipped  to  a  disposal  site 
licensed  to  receive  the  material.  Below- 
criteria  material  will  be  returned  to  the 
excavation. 

Phase  4 — excavate  material  from  the 
retention  pond  area  and  fornrer 
spillway.  Material  will  be  transported  to 
the  stockpile  area  and  processed/ 
disposed  as  in  previous  phases.  It  is 
estimated  that  approximately  170,592 
m'  (6.028.000  ft')  of  material  will  be 
excavated  during  decommissioning 
activities.  Of  this  volume,  33,984  m' 
(1,200,000  ft')  will  have  Th-232 
concentration  greater  than  1151  mBq/g 
(31.1  pCi/g),  and  will  require  off-site 
disposal. 

A  detailed  discussion  of  the  proposed 
decommissioning  activities  at  the  site  is 
presented  in  Chapter  8  of  the  DP,  and 
Chapter  8  of  the  DP  Addendum 

Alternatives  to  the  Proposed  Action 

The  proposed  remediation  approach 
allows  Kaiser  to  meet  NRC's 
requirements  for  unrestricted  release  of 
the  site,  uses  proven  technology,  and  is 
protective  of  human  health  and  the 
environment.  Hbwever,  there  are  two 
alternatives  to  the  proposed  action  of 
excavating  and  disposing  of  above- 
criteria  material  at  a  licensed  disposal 
facility;  (1)  To  take  no  action.^and  (2)  to 
excavate  contaminated  material  such 
that  the  site  would  be  suitable  for 
restricted  release.  The  no-action 
alternative  is  not  acceptable  because  soil 
contains  thorium  at  levels  which  would 
cause  a  dose  exceeding  NRC's  limits 
pfesented  in  10  CFR  20.1402  (25  miemi 
yr  (25mSv/yr)  plus  ALARA).  Kaiser 
does  not  consider  the  restricted  release 
alternative  to  be  advantageous  at  this 


time  for  enviromnental.  technical  and 
economic  reasons.  Therefore,  these 
alternatives  are  not  considered  further 
in  this  EA. 

The  Affected  Environment  and 
Environmental  Impacts 

The  Kaiser  facility  is  located  at  7311 
East  41st  Street  in  Tulsa,  Oklahoma.  It 
is  situated  in  Tulsa  County,  Oklahoma, 
about  5  miles  southeast  of  the 
downtown  center  of  the  City  of  Tulsa. 
The  site  initially  occupied 
approximately  23  acres  of  land  on  both 
sides  of  41st  Street.  The  remediation 
area  is  bounded  by  the  south  fence  line, 
the  freshwater  pond  embankment  on  the 
west,  Fulton  Creek  ditch  on  the  north, 
the  east  fence  line,  and  the  northern  and 
western  edges  of  the  flux  building  and 
paved  area.  The  areas  to  be  remediated 
include  a  portion  of  the  4-acre 
operational  area  south  of  the  railroad, 
and  a  large  portion  of  the  1 4-acre  pond 
parcel  located  north  of  the  railroad.  The 
pond  parcel  is  divided  into  three  parts — 
the  unaffected  freshwater  pond  to  the 
west  (approximately  4  acres),  the 
affected  retention  pond/reser\'e  pond 
area  to  the  east  (approximately  9  acres), 
and  the  area  containing  the  flux 
building  and  paved  area  (approximately 
1  acre). 

Remediation  of  the  Kaiser  property 
could  result  in  both  radiological  and 
non-radiological  environmental 
impacts.  Radiological  environmental 
impacts  that  could  result  from  the 
remediation  of  the  facility  include 
exposure.'inhalation,  and  ingestion 
hazards  to  workers  and  the  public. 
These  hazards  could  occur  during 
excavation,  transport,  or  backfilling  of 
the  contaminated  soil. 

Potential  radiological  impacts  during 
excavation  and  backfilling  include:  (1) 
Exposure;  (2)  inhalation  and  ingestion 
to  workers;  arid  (3)  inhalation  and 
ingestion  to  the  public.  Kaiser  has    - 
committed  to  perform  work  activities  in 
accordance  with  the  Health  &  Safety 
Plan  (HSP)  (Chapter  10  of  the  DP),  and 
the  Environmental  Health  and  Safetv 
Plan  (EHSP)  (Appendix  E  of  die  DP)". 

Worker  doses  due  to  direct  exposure 
to  the  contaminated  soil  are  expected  to 
be  small.  Site  characterization  revealed 
that  95  percent  of  the  material  contains 
less  than  1850  Bq/kg  (50  pCi/g)  thorium. 
Since  worker  exposure  lime  will  be 
short,  and  thorium  concentrations  are 
relatively  low.  Kaiser  estimates  that 
doses  due  to  direct  contact  with  soil 
will  be  less  than  1  millisievert  per  year  . 
(mSv/yr)  [100  millirem  per  vear  (mrem/ 

yr)]. 

Inhalation  and  ingestion  impacts  will 
be  minimized  to  the  workers  and  public 
by  controlling  airborne  material  levels. 
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Kaiser  has  determined  that  in  order  to 
reach  10  percent  of  the  derived  air 
concentration  (DAC)  limit,  the  soil  must 
exceed  7.4  Bq/g  (200  pCi/g)  Th-232  + 
Th-228.  Based  on  characterization 
information,  Kaiser  has  a  good  database 
to  identify  where  soil  exceeds  7.4  Bq/g 
(200  pCi/g)  Th-232  +  Th-228.  If  the  Th- 
232  +  Th-228  is  less  than  7.4  Bq/g  (200 
pCi/g)  soil.  Kaiser  will  perforni 
occasional  air  sampling  near  the  dust 
source.  If  the  soil  exceeds  7.4  Bq/g  (200 
pCi/g)  Th-232  +  Th-228  where  airborne 
dust  ^m  nearby  soil  might  reach  0.1 
DAC,  Kaiser  will  perform  continuous. 
.  stationary  air  sampling  near  the  dust 
source  while  workers  are  present. 

Air  sampling  will  also  be  conducted 
at  work  area  boundaries  to  evaluate  off- 
site  releases.  Action  will  be  taken  if 
radioactivity  levels  exceed  50  percent  of 
the  regulatory  limit  at  the  work  area 
boundary. 

Kaiser's  DP  includes  controls  for 
keeping  radiation  exposures  to  workers, 
and  the  public,  "as  low  as  is  reasonably 
achievable"  (ALARA).  These  controls 
include  implementing:  (1)  The  HSP  and 
EHSP:  {2)  radiation  worker  training;  (3) 
a  respiratory  protection  program:  (4) 
safety  work  permit  procedures;  and  (5) 
radioactive  material  storage  and 
handling  procedures.  In  addition.  Kaiser 
presented  an  ALARA  analysis  (Chapter 
7  of  the  DP)  which  compared  dose  and 
cost  of  the  planned  action  with  the  cost 
benefits  of  incremental  soil  removal  to 
further  reduce  the  dose.  The  analysis 
demonstrates  that  removal  of  additional 
soil/dross  is  not  cost  beneficial. 

The  potential  for  radiological  impacts 
during  transportation  is  limited. 
Spillage  during  transportation  is  the 
only  credible  scenario  for  workers 
receiving  a  potential  dose.  Since  any 
spills  could  be  immediately  recovered, 
doses  due  to  direct  exposure  will  be 
minimal.  The  potential  exists  for 
contaminated  material  to  become 
airborne  during  loading,  unloading,  or 
as  a  result  of  accident&l  spills.  In  the  DP, 
Kaiser  commits  to  using  a  controlled 
material  handling/processing/storage 
area  to  package  waste  for  disposal. 
Packaging  will  include  Department  of 
Transportation  and  disposal  facility 
approved  containers.  After  packaging, 
waste  will  be  transferred  to  a  secured 
on-site  storage  area  or  loaded  directly 
for  shipping.  Potential  radiological 
impacts  to  workers  and  the  public  due 
to  airborne  material  will  be  controlled 
as  described  above. 

Potential  radiological  impacts 
resulting  from  the  stockpiling  of  the 
contaminated  soil  on  Kaiser  property 
include  doses  to  the  public  from 
airborne  material  and  precipitation 
runoff.  In  the  DP.  Kaiser  commits  to 


minimize  the  spread  of  contamination 
by  lining  the  stockpile  area  with  a  high 
density  polyethylene  liner,  or 
equivalent.  In  addition,  berms  or  ditches 
will  be  constructed  at  the  stockpile 
perimeter  to  control  precipitation  falling 
on  the  stockpile.  Kaiser  has  committed 
to  minimize  storm  water  contact  with 
stockpiled  soil.  Contact  may  be 
minimized  by:  (1)  Diverting  water 
around  remediation  and  stockpile  areas; 
(2)  covering  stockpiles;  or  (3) 
performing  work  during  dry  season. 

The  potential  for  groundwater 
contamination  at  the  site  is  minimal. 
Site  characterization  sampling  at  the  site 
indicates  that  the  vertical  migration  of 
the  thorium  is  limited.  Sampling 
revealed  that  thorium  concentrations 
dropped  quickly  in  undisturbed  soil. 

Potential  non-radiological  impacts 
include;  increased  traffic  from 
transportation  of  waste,  esthetic 
degradation,  and  economic  impacts. 
Waste  will  be  transported  by  either  rail 
or  truck.  Kaiser  estimates  that 
approximately  33,984  m'  (1,200.000  ft') 
of  material  will  be  generated  for  off-site 
disposal.  This  volume  of  material  will 
require  less  than  1000  rail  cars,  which 
will  be  spread"  over  a  three  year  time 
period.  Therefore,  the  impact  from 
transportation  should  be  insignificant. 

The  Kaiser  facility  is  located  in  an 
area  which  is  completely  developed 
with  no  pre-settlement  vegetation 
existing.  Land  use  within  a  one  mile 
radius  from  the  site  is  a  mixture  of 
commercial,  industrial,  and  residential. 
Commercial  or  industrial  properties  in 
the  area  include  Union  Pacific  Railroad 
(right-of-way).  Specific  Systems.  Beejay 
Inc..  Smalley  Equipment,  and  Red  Man. 
Kaiser  has  committed  to  restore  the  site 
following  remediation.  Restoration  will 
include;  placement  of  vegetative  cover, 
seeding  and  mulching,  permanent 
surface  water  controls,  and  permanent 
erosion  and  sedimentation  controls. 
U.S.  Fish  and  Wildlife  Service  has 
determined  that  the  proposed  action 
will  not  have  an  adverse  impact  on 
threatened  and  endangered  species.  The 
Oklahoma  Historical  Society  informed 
Kaiser  that  there  are  no  historic 
properties  affected  by  the  project.  The 
Oklahoma  Archeological  Survey  has 
stated  that  no  archeological  sites  are 
listed  as  occurring  within  the  project 
area  and  no  archeological  materials  are 
likely  to  be  encountered.  Further,  the 
Creek  Nation  of  Oklahoma  informed 
Kaiser,  that  there  are  no  religious  or 
sacred  sites  within  the  project  area  that 
will  be  affected  by  the  undertaking  of 
this  project.  Therefore,  the  esthetic 
impact  from  deconunissioning  activities 
should  be  insignificant. 


f   The  residential  population  within  a  3 
km  (1.9  miles)  radius  of  the  site  is 
approximately  24,000.  Additionally,  in 
1990.  there  were  approximately  3500 
business  entities  with  in  the  same  area. 
The  facility  lies  within  two  separate 
zones;  the  Industrial  Moderate  District 
and  Industrial  Light  District.  Zoning 
within  the  vicinity  of  the  facility  is  not 
expec"ted  to  change.  According  to 
Chapter  15.0  of  the  DP,  less  than  15 
workers  will  be  required  to  perform 
decommissioning  activities.  Due  to  the 
small  number  of  workers  required  for 
decommissioning,  and  the  short 
duration  of  the  project,  this  effort 
should  have  minimal  socioeconomic 
impact  on  the  community. 

Air  quality  and  noise  impacts  will  v 
result  from  excavation  and  transport  of 
waste.  Kaiser  will  use  appropriate  dust 
control  measures  during  excavation. 
These  activities  will  be  sporadic  in 
nature  and  relatively  short  in  duration; 
and.  therefore,  will  have  minimal 
impact  on  the  surrounding  community 
and  environment. 

NRC  has  found  no  other  activities  in 
the  area  that  could  result  in  cumulative 
impacts. 

Agencies  and  Persons  Consulted 

NRC  staff  provided  a  draft  of  the  EA 
to  Oklahoma  Department  of 
Environmental  Quality  (ODEQ3  for 
review.  By  facsimile  dated  Mav  30, 
2003,  ODEQ  informed  NRC  that  it  had 
no  comments  on  the  draft  EA. 

NRC  contacted  the  U.S.  Fish  and 
Wildlife  Service  to  ensure  that  thte 
proposed  action  will  not  have  an 
adverse  impact  on  threatened  and 
endangered  species.  Mr.  Ken  Frazier 
informed  the  NRC  on  April  16.  2003. 
that  the  proposed  action  will  have  no 
impact  on  threatened  and  endangered 
species. 

Prior  to  approval  of  the  Kaiser  Phase 
1  DP,  NRC  contacted  the  Oklahoma 
Historical  Society  to  determine  if  the 
proposed  action  would  have  any 
adverse  impacts  on  sacred  or  historical 
properties  near  the  Kaiser  site.  The 
Oklahoma  Historical  Society  informed 
Kaiser,  by  letter  dated  August  31,  1999, 
that  there  are  no  historic  properties 
affected  by  the  project. 

The  Oklahoma  Archeological  Survey 
informed  NRC,  by  letter  dated  August  6. 
1999.  that  no  archeological  sites  are 
listed  as  occurring  within  the  project 
area  and  no  archeological  materials  are 
likely  to  be  encountered. 

The  Creek  Nation  of  Oklahoma 
informed  Kaiser,  by  letter  dated  August 
5, 1999,  that  there  are  no  religious  or 
sacred  sites  within  the  project  area  that 
will  be  affected  by  the  undertaking  of 
this  project. 
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Conclusions 

Kaiser  has  committed  to  perform 
remediation  activities  in  accordance 
with  an  acceptable  DP.  NRC  staff 
believes  the  DP  provides  adequate 
controls  to  keep  potential  doses  to 
workers  and  the  public  from  direct 
exposure,  airborne  material,  and 
released  effluents,  ALARA. 

NRC  staff  also  believes  that  the 
remediation  alternative  proposed  by 
Kaiser  minimizes  the  potential  dose  to 
members  of  the  public,  and  other 
environmental  impacts.  Potential  doses 
to  members  of  the  public  will  be 
minimized  by  removing  contaminated 
soil  from  Kaiser  property  and  making 
the  site  suitable  for  unrestricted  release. 
The  proposed  remediation  alternative 
also  minimizes  the  potential 
environmental  impacts.  Kaiser  will 
excavate  and  dispose  of  soil  with  Th- 
232  concentrations  greater  than  1151 
mBq/g  (31.1  pCi/g),  thereby  removing  a 
significant  source  of  contamination  from 
the  local  environment.  Therefore,  the 
potential  environmental  impact  from 
the  proposed  action  is  insignificant. 
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III.  Finding  of  No  Significant  Impact 

Pursuant  to  10  CFR  part  51,  NRC  has 
prepared  this  EA  related  to  the  approval 
of  Kaiser's  DP.  On  the  basis  of  this  EA, 
NRC  staff  has  concluded  that  there  are 
no  significant  environmental  impacts  on 
the  quality  of  the  human  environment. 
Accordingly,  the  staff  has  determined 
that  preparation  of  an  Environmental 
Impact  Statement  is  not  warranted. 


rV.  Further  Informatioii 

The  licensee's  request  for  the 
proposed  action  and  other  related 
documents  to  this  proposed  action  are 
available  for  public  inspection  and 
copying  for  a  fee  at  NRC's  Public 
Document  Room  at  NRC  Headquarters, 
One  White  Flint  North,  11555  Rockville 
Pike,  Rockville,  Maryland  20852.  These 
documents,  along  with  most  others 
referenced  in  the  EA,  are  available  for 
public  review  through  ADAMS,  the 
NRC's  electronic  reading  room,  at: 
http://i\'ww.nrc.goy/reading-rm/ 
adams.html. 

Any  questions  with  respect  to  this 
action  should  be  referred  to  John 
Buckley,  Decommissioning  Branch, 
Mailstop  T-7F19.  Division  of  Waste 
Management,  Office  of  Nuclear  , 
Materials  Safety  and  Safeguards,  U.S. 
'Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 
Telephone:  (301)  415-6607. 

Dated  at  Rockville,  Maryland,  this  30th  dav 
of  May.  2003. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  M.  Gillen, 

Chief.  Decommissioning  Branch.  Division  of 
Waste  Management.  Office  ofXuclear 
Material  Safety  and  Safeguards. 
jFR  Doc.  03-14397  Filed  6-6-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Meeting  on  Planning  and 
Procedures;  Meeting 

The  ACNW  will  hold  a  Planning  and 
Procedures  meeting  on  June  24,  2003, 
Room  T-2B1.  11545  Rockville  Pike. 
Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)(2)  and  (6)  to  discuss 
organizational  smd  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACNW,  and 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  June  24,  2003 — 8:3()  a.m.-tO 
a.m. 

The  Committee  will  discuss  proposed 
ACNW  activities  and  related  matters. 
The  purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  formulate  proposed  positions 
and  actions,  as  appropriate,  for 
deliberation  by  the  full  Committee. 


Members  of  the  public  desiring  to 
provide  oral  statements  and/or  written 
comments  should  notify  the  Designated 
Federal  Official,  Mr.  Howard  J.  Larson 
(Telephone:  301/415-6805)  between 
7:30  a.m.  and  4n5  p.m.  (ET)  five  days 
prior  to  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made. 
Electronic  recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  that  are  open  to  the  public. 

Further  information  regarding  this 
meeting  can  be  obtained  by  contacting 
the  Designated  Federal  Official  between 
7:30  a.m.  and  4:15  p.m.  (ET).~  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  at  least  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  in  the  agenda.; 

Dated:  June  2.  2003. 
Slier  Bahadur. 

Associate  Director  for  Technical  Support. 
ACRS/ACWV. 
[FR  Doc.  03-14399  Filed  6-6-03:  8:4.5  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27683] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

June  2.  2003. 

Notice  is  hereby  given  that  the 
following  filings  have  been  made  with   ~ 
the  Commission  pursuant  to  provisions 
of  the  Act  and  rules  promulgated  under 
the  Act.  All  interested  persons  are 
referred  to  the  application(s)  and/or 
declaration(s)  for  complete  statements  of 
the  proposed  transaction(s)  summarized 
below.  The  application(s)  and/or 
declaration(s)  and  any  amendment(s)  is/ 
are  available  for  public  inspection 
through  the  Commission's  Branch  of 
Public  Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
June  27,  2003  to  the  Secretar\', 
Securities  and  Exchange  Commission, 
Washington,  DC  20549-0609.  and  ser\'e 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  ser\'ice  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
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matter.  After  June  27.  2003,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

FirstEnergy  Corp.  et  al.  (70-10122) 

FirstEnergy  Corp.  ("FirstEnergy"),  a 
registered  holding  company,  its  utility 
subsidiaries:  Ohio  Edison  Company 
("Ohio  Edison"),  American 
Transmission  Systems,  Incorporated 
("ATSI").  The  Cleveland  Electric 
Illuminating  Company  ("Cleveland 
Electric"),  The  Toledo  Edison  Company 
("Toledo  Edison"),  Pennsylvania  Power 
Company  ("Penn  Power"),  Northeast 
Ohio  Natural  Gas  Corp.  ("NONGC"), 
Jersey  Central  Power  &  Light  Company 
("JCP&L"),  Pennsylvania  Electric 
Company  ("Penelec"),  Metropolitan 
Edison  Company  ("Met-Ed"),  York 
Haven  Power  Company  ("York  Haven"), 
and  Waverly  Electric  Power  &  Light 
Company  ("Waverly  Electric"),  and 
their  respective  subsidiaries;  and 
FirstEnergy's  nonutility  subsidiaries:  FE 
Acquisition  Corp.  ("FE  Acquisition"). 
FirstEnergy  Properties,  Inc.  ("FE 
Properties"),  FirstEnergy  Facilities 
Services  Group.  LLC  ("FEFSG"),  FE 
Holdings,  LLC  ("FE  Holdings").  FELHC, 
Inc.  ("FELHC"),  FirstEnergy  Securities 
Transfer  Company  ("FirstEnergy 
Transfer"),  FirstEnergy  Nuclear 
Operating  Company  ("FENOC"), 
FirstEnergy  Solutions  Corp. 
("FirstEnergy  Solutions"),  FirstEnergy 
Generation  Corp.  ("GenCo"), 
FirstEnergy  Ventures  Corp. 
("FirstEnergy  Ventures"),  MARBEL 
Energy  Corporation  ("MARBEL"), 
Centerior  Indemnity  Trust  ("CIT"), 
Centerior  Service  Company  ("Centerior 
Service"),  FirstEnergy  Service  Company 
("ServeCo"),  GPU  Capital,  Inc.  ("GPU 
Capital"),  GPU  Electric,  Inc.  ("GPU 
Electric"),  GPU  Diversified  Holdings, 
LLC  ("GPUDH"),  GPU  EnerTech 
Holdings,  Inc.  ("GPU  EnerTech"),  GPU 
Power,  Inc.  ("GPU  Power"),  GPU 
Advanced  Resources,  Inc.  ("GPUAR"), 
GPU  Telcom  Services.  Inc.  ("GPU 
Telcom").  GPU  Nuclear,  Inc.  ("GPU 
Nuclear"),  and  MYR  Group,  Inc. 
("MYR"),  and  their  respective 
subsidiaries:  all  based  at  76  South  Main 
Street,  Akron,  Ohio,  44308; 
(collectively.  "Applicants"),  have  filed 
an  application-declaration,  as  amended 
("Application"),  under  sections  6(a),  7, 
9(a),  10,  12.  and  13(b)  of  the  Act  and 
rules  26(c).  42.  43.  45,  46,  53,  54,  and 
80^92  under  the  Act. 

Applicants  request  authority  to 
engage  in  various  financing 
transactions,  credit  support 
arrangements,  and  other  related 
proposals,  as  more  fully  discussed 
below,  commencing  on  the  effective 


date  of  an  order  issued  in  this 
proceeding  and  ending  December  31, 
2005  ("Authorization  Period"). 

/.  Introduction 

FirstEnergy  is  authorized  under  its 
Amended  Articles  of  Incorporation  to 
issue  375.000.000  shares  of  common 
stock,  par  value  $.10  per  share 
("Common  Stock"),  of  which 
297,636,276  shares  were  issued  and 
outstanding  as  of  March  24,  2003. 
FirstEnergy  is  also  authorized  under  its 
Amended  Articles  of  Incorporation  to 
issue  5,000,000  shares  of  preferred 
stock,  par  value  $100  per  share 
("Preferred  Stock"),  of  which  none  are 
currently  issued  and  outstanding.  In 
addition,  at  December  31 .  2002. 
FirstEnergy  had  outstanding 
$4,300,000,000  principal  amount  of 
senior  unsecured  notes  having  various 
maturity  dates  through  2032.  and  $395 
million  of  unsecured  borrowings  under 
a  $500  million  revolving  credit  facility 
that  expires  in  November  2D04. 

FirstEnergy's  senior  unsecured  debt  is 
currently  rated  BBB-by  Standard  & 
Poor's  Inc.  ("S&P")  and  Baa2  by 
Moody's  Investor  Service  ("Moody's"). 
For  the  twelve  months  ended  December 
31.  2002.  FirstEnergy  had  total  operating 
revenues  of  $12,151,997,000.  of  which 
$9,165,805,000  (75.4%)  were  derived 
from  electric  utility  operations  and 
$2,986,192,000  (24.6%)  from 
unregulated  businesses.  At  December 
31,  2002,  FirstEnergy  had  total 
consolidated  assets  of  $33,580,773,000, 
including  net  utility  plant  of 
$11,820,797,000. 

FirstEnergy's  electric  and  gas  utility 
subsidiaries  are  referred  to  collectively 
as  the  "Utility  Subsidiaries."  Ohio 
Edison,  Cleveland  Electric,  Toledo 
Edison,  JCP&L,  Penelec,  Penn  Power 
and  Met-Ed  are  sometimes  referred  to  in 
the  Application  as  the  "Primary  Utility 
Subsidiaries."  As  used  in  this 
Application,  the  term  "Nonutility 
Subsidiaries"  includes  the  nonutility 
subsidiaries  named  above  and  their 
respective  subsidiaries,  as  well  as  any 
other  nonutility  company  later  acquired 
or  formed,  directly  or  indirectly,  by 
FirstEnergy  under  rule  58  or  pursuant  to 
an  order  of  the  Commission  (including 
the  order  approving  this  Application). 
The  Utility  Subsidiaries  and  Nonutility 
Subsidiaries  are  referred  to  collectively 
as  the  "Subsidiaries."  FirstEnergy  and 
the  Subsidiaries  are  referred  to 
collectively  as  the  "Applicants." 

//.  Current  and  Requested  Financing 
Authority 

By  order  dated  October  29,  2001,  in 
File  No.  70-9793  (Holding  Co.  Ad 
Release  No.  27459),  as  supplemented  by 


supplemental  orders  dated  November  8, 
2001  (Holding  Co.  Act  Release  No. 
27463)  and  December  23,  2002  (Holding 
Co.  Act  Release  No.  27628)  (as  so 
supplemented,  the  "Merger  Order'!),  the 
Commission  authorized  the  merger 
between  FirstEnergy  Corp. 
("FirstEnergy"),  and  GPU.  Inc.  ("GPU"). 
The  merger  became  effective  on 
November  7.  2001,  with  FirstEnergy  as 
the  surviving  entity,  and  FirstEnergy 
registered  under  the  Act  as  a  holding 
company  on  the  same  day.  The  Merger 
Order  also  authorized  FirstEnergy  and 
its  subsidiaries  to  engage  in  a  program 
of  external  financing,  intrasystem  * 

financing,  and  other  related  transactions 
for  the  period  through  and  including 
June  30,  2003. 

In  the  Merger  Order,  the  Commission 
authorized,  through  June  30.  2003, 
among  other  things: 

(i)  FirstEnergy  to  issue  and  sell 
common  stock,  preferred  securities, 
long-term  debt,  short-term  debt  and 
other  securities; 

(ii)  FirstEnergy  to  issue  one  purchase 
right  (a  "Right")  together  with  each 
share  of  common  stock  issued  in 
accordance  with  FirstEnergy's  existing 
Rights  Agreement  ("Rights  Agreement"); 

(iii)  FirstEnergy  to  issue  shares  of 
common  stock  under  its  dividend 
reinvestment  and  stock-based 
management  incentive  and  employee 
beneflt  plans  ("Stock  Plans"); 

(iv)  FirstEnergy  to  enter  into  and 
perform  interest  rate  hedging 
transactions  ("Hedge  Instruments")  to 
manage  volatility  of  interest  rates 
associated  with  its  outstanding 
indebtedness  and  with  respect  to 
anticipated  debt  offerings 
("Anticipatory  Hedges")  (collectively. 
"Hedging  Transactions"); 

(vl  ATSI  and  NONGC  to  issue  and  sell 
additional  debt  or  preferred  securities 
on  the  same  terms  and  conditions  as 
FirstEnergy; 

(vi)  the  Utility  Subsidiaries  to  enter 
into  Hedge  Instruments  and 
Anticipatory  Hedges  subject  to  the  same 
limitations  as  FirstEnergy; 

(vii)  FirstEnergy  to  issue  guarantees 
and  provide  other  forms  of  credit 
support  with  respect  to  obligations  of  its 
Subsidiaries  ("FirstEnergy  Guanmtees") 
and  Nonutility  Subsidiaries  ("Nonutility 
Subsidiary  Guarantees"); 

(viii)  FirstEnergy  to  establish  and 
fund  a  money  pool  ("Utility  Money 
Pool")  for  the  Utility  Subsidiaries  and 
the  Utility  Subsidiaries  to  make 
borrowings  and  extend  credit  to  each 
other  through  the  Utility  Money  Pool; 

(ix)  FirstEnergy  to  establish  and  fund 
a  separate  money  pool  ("Nonutility 
Money  Pool")  for  the  benefit  of  the 
Nonutility  Subsidiaries; 


Federal  Register /Vol,  68,  No.  110 /Monday,  June  9,  2003 /Notices 


34427 


(x)  FirstEnergy  and  the  Nonutility 
Subsidiaries  to  make  loans  to  less  than 
wholly-owned  Nonutility  Subsidiaries; 

(xi)  Applicants  to  acquire,  directly  or 
indirectly,  the  equity  securities  of  one  or 
more  entities  ("Financing  Subsidiaries") 
created  specifically  for  the  purpose  of 
facilitating  the  financing  of  authorized 
and  exempt  activities  of  the  Applicants 
and  to  provide  guarantees  and  enter  into 
expense  agreements  with  respect  to  the 
securities  or  other  obligations  of 
Financing  Subsidiaries; 

(xii)  Applicants  to  organize  and 
acquire  the  securities  of  one  or  more 
first-tier  subsidiary  companies 
("Nonutility  Holding  Companies")  to 
act  as  holding  companies  for  nonutility 
investments  and  to  engage  in  internal 
reorganization  transactions  involving 
transfers  of  nonutility  assets  and 
Nonutility  Subsidiaries  to  Nonutility 
Holding  Companies; 

(xiii)  Applicants  to  change  the 
capitalization  of  FirstEnergy's  50%  or 
more  owned  Subsidiaries; 

(xiv)  FirstEnergy  and  certain  of  the 
Utility  Subsidiaries  to  declare  and  pay 
dividends  out  of  capital  and  unearned 
surplus  and  the  Nonutility  Subsidiaries 
to  declare  and  pay  dividends  out  of 
capital  and  unearned  surplus; 

(xv)  Applicants  to  acquire,  directly  or 
indirectly,  the  securities  of  one  or  more 
companies  ("Intermediate 
Subsidiaries")  to  acquire,  hold  and/or 
finance  the  acquisition  of  securities  of 
or  other  interests  in  one  or  more  exempt 
wholesale  generators  ("EWGs").  foreign 
utility  companies  ("FUCOs"),  "exempt 
telecommunications  companies" 
("ETCs").  energy-related  companies 
under  rule  58  ("Rule  58  Subsidiaries"), 
and  other  Nonutility  Subsidiaries,  and 
such  Intermediate  Subsidiaries  are 
authorized  to  engage  in  preliminary 
development  activities  and 
administrative  activities; 

(xvi)  Certain  Nonutility  Subsidiaries 
(referred  to  as  "Energy  Related 
Companies")  to  engage  in  energy 
management  and  consulting  activities 
anywhere  outside  the  United  States  and 
energy  marketing  and  related  activities 
in  Canada  and  Mexico; 

(xvii)  FE  ServCo.  GPU  ServCo  and  the 
Nonutility  Subsidiaries  to  sell  goods 
and  services  to  associate  companies  at 
market  prices  in  certain  specified 
circumstances;  and 

(xviii)  FEFSG  to  provide  maintenance 
and  repair  services  to  FirstEnergy's  pre- 
merger Utility  Subsidiaries  (i.e..  Ohio 
Edison.  Toledo  Edison,  Cleveland 
Electric.  Penn  Power,  NONGC  and 
ATSI)  at  market  prices  (the  "At-Market 
Service  Arrangements"). 

In  addition,  oy  orders  dated  May  21, 
2001  (Holding  Co.  Act  Release  No. 


27401),  May  2,  2001  (Holding  Co.  Act 
Release  No.  27391),  December  15,  2000 
(Holding  Co.  Act  Release  No.  27302), 
June  22, 1999  (Holding  Co.  Act  Release 
No.  26544),  December  22,  1997  (Heading 
Co.  Act  Release  No.  26801)  and  July  17. 
1996  (Holding  Co.' Act  Release  No. 
26544)  in  File  No.  70-7926  (collectively, 
the  "Prior  GPU  Order").  JCP&L.  Met-Ed 
and  Penelec  are  currently  authorized  to 
issue  and  sell  from  time  to  time  through 
December  31.  2003.  commercial  paper 
and  other  forms  of  short-term 
indebtedness  having  maturities  of  not 
more  than  nine  months,  and  to  provide 
security  for  such  indebtedness. 

Applicants  state  that  the  authority 
sought  in  the  Application  will 
supersede  and  replace  the  current 
authorization  of  the  Applicants  under 
the  Merger  Order  and  Prior  GPU  Order 
to  engage  in  the  financing  activities  and 
related  transaction  described  above. 

rV.  Financing  Conditions 

Applicants'  effective  cost  of  money  on 
new  long-term  debt  securities  having 
4naturities  of  one  year  or  more  up  to  fifty 
years  ("Long-term  Debt")  of  any  series 
will  not  exceed  at  the  time  of  issuance 
the  greater  of:  (1)  500  basis  points  over 
the  yield  to  maturity  of  a  U.S.  Treasury 
Security  having  a  remaining  term 
approximately  equal  to  the  term  of  such 
series  of  Long-term  Debt  or;  (2)  a  gross   = 
spread  over  a  U.S.  Treasury  Security 
that  is  consistent  with  similar  securities 
of  comparable  credit  quality  and 
maturities  issued  by  other  companies. 
Applicants'  dividend  or  distribution 
rate  on  any  series  of  Preferred  Stock  and 
other  forms  of  preferred  securities 
(including  trust  preferred  securities) 
(collectively,  "Preferred  Securities") 
will  not  exceed  at  the  time  of  issuance 
the  greater  of:  (1)  500  basis  points  over 
the  yield  to  maturity  of  a  U.S.  Treasury 
Security  having  a  remaining  term  equal 
to  the  term  of  such  series  of  Preferred 
Securities  or;  (2)  a  rate  that  is  consistent 
with  similar  securities  of  comparable 
credit  quality  and  maturities  (or 
perpetual  preferred  stock)  issued  by 
other  companies.  The  effective  cost  of 
money  on  commercial  paper,        v 
promissory  notes  and  other  forms  of 
short-term  indebtedness  having 
maturities  of  less  than  one  year  ("Short- 
term  Debt")  will  not  exceed  the  greater 
of:  (1)  500  basis  points  over  the 
comparable  term  London  Interbank 
Offered  Rate  ("LIBOR");  or  (2)  a  gross 
spread  over  LIBOR  that  is  consistent 
with  similar  securities  of  comparable 
credit  quality  and  maturities  issued  by 
other  companies.  All  debt  issued  by 
FirstEnergy  will  be  unsecured.  Debt 
issued  by  any  Utility  Subsidiary  in 
accordance  with  the  authorization 


sought  in  this  Application  may  be 
secured  or  unsecured.  The  maturity  of 
any  series  of  Long-term  Debt  will  not 
exceed  50  years.  All  series  of  Preferred 
Securities  (other  than  Preferred  Stock, 
which  may  be  perpetual)  will  be 
redeemed  no  later  than  50  years  after 
their  issuance.  The  underwriting  fees, 
commissions  or  other  similar 
remuneration  paid  in  connection  with 
the  non-competitive  issue,  sale  or 
distribution  of  a  security  under  the 
Application  (not  including  any  original 
issue  discount)  will  not  exceed  5%  of 
the  principal  or  total  amount  of  the 
security  being  issued. 

The  proceeds  from  the  sale  of 
securities  in  external  financing 
transactions  will  be  used  for  general 
corporate  purposes,  including  financing, 
in  part,  of  the  capital  expenditures  of 
FirstEnergy  and  its  Subsidiaries, 
financing  of  working  capital 
requirements  of  FirstEnergj'  and  its 
Subsidiaries,  the  acquisition,  retirement 
or  redemption  under  rule  42  of 
securities  previously  issued  by 
FirstEnergy  or  its  Subsidiaries,  and 
other  lawful  purposes,  including  direct 
or  indirect  investments  in  EWGs, 
FUCOs.  ETCs.  Rule  58  Subsidiaries," 
Energ>'  Related  Companies  or  other 
businesses  approved  by  the 
Commission. 

In  addition,  financings  by  each 
Applicant  will  be  subject  to  the 
following  conditions:  (1)  FirstEnergy 
will  maintain  common  equity  as  a 
percentage  of  consolidated 
capitalization  (as  reflected  on  the 
balance  sheets  contained  in  its  most 
recent  Form  10-K  or  Form  10-Q  filed 
with  the  Commission  pursuant  to  the 
Securities  Exchange  Act  of  1934  ("1934 
Act"),  and  including  short-term  debt 
and  current  maturities  of  long-term 
debt)  at  30%  or  higher  at  all  times 
during  the  Authorization  Period;  (2) 
each  Primar\'  Utility  Subsidiary'  will 
maintain  common  equity  as  a 
percentage  of  consolidated 
capitalization  (determined  in  the  same 
manner  specified  above)  at  30%  or 
higher  during  the  Authorization  Period. 

The  consequence  of  failing  to 
maintain  common  equity  of  at  least  30% 
of  consolidated  capitalization  when 
required  is  that  FirstEnergy  and  its 
Subsidiaries  (or  if  such  failure  were 
only  by  a  Primary*  Utility'  Subsidiary, 
such  company)  would  not  be  authorized 
to  issue  securities  in  a  transaction 
subject  to  Commission  approval  except 
for  securities  which  would  result  in  an 
increase  in  such  common  equity 
percentage.  FirstEnergy  requests  that  the 
Commission  reserve  jurisdiction  over 
the  issuance  of  securities  in  those 
circumstances  where  FirstEnergy  or  a 
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Primary  Utility  Subsidiary  does  not 
comply  with  the  30%  common  equity 
criteria,  pending  completion  of  the 
record  upon  filing  of  a  post-effective 
amendment. 

Applicants  further  represent  that, 
except  for  securities  issued  for  the 
purpose  of  funding  money  pool 
operations,  no  guarantees  or  other 
securities,  other  than  Common  Stock, 
may  be  issued  in  reliance  upon  the 
authorization  granted  by  the 
Commission  pursuant  to  this 
Application,  unless  (i)  the  security  to  be 
issued,  if  rated,  is  rated  investment 
grade:  (ii)  all  outstanding  securities  of 
the  issuer  that  are  rated  are  rated 
investment  grade;  and  (iii)  all 
outstanding  securities  of  the  top  level 
registered  holding  company  that  are 
rated  are  rated  investment  grade.  For 
purposes  of  this  provision,  a  security 
will  be  deemed  to  be  rated  "investment 
grade"  if  it  is  rated  investment  grade  by 
at  least  one  nationally  recognized 
statistical  rating  organization,  as  that 
term  is  used  in  paragraphs  (c)(2){vi)(E). 
(F)  and  (H)  of  rule  15c3-l  under  the 
1934  Act.  Applicants  request  that  the 
Commission  reserve  jurisdiction  over 
the  issuance  of  any  such  securities  that 
are  rated  below  investment  grade. 
Applicants  further  request  that  the 
Commission  reserve  jurisdiction  over 
the  issuance  of  any  guarantee  or  other 
securities  at  any  time  that  the 
conditions  set  forth  in  clauses  (i) 
through  (iii)  above  are  not  satisfied. 

///.  FirstEnergy  External  Financing 

FirstEnergy  requests  authority  to 
increase  its  capitalization  by  issuing  and 
selling  from  time  to  time  during  the 
Authorization  Period,  directly  or 
indirectly  through  one  or  more 
Financing  Subsidiaries:  (1)  Additional 
Conmion  Stock  and/or  options, 
warrants,  equity-linked  securities  or 
stock  purchase  contracts  convertible 
into  or  exercisable  for  Common  Stock, 
(2)  Preferred  Stock  (3)  Long-term  Debt, 
and  (4)  Short-term  Debt  in  an  aggregate 
amount  not  to  exceed  $4.5  billion 
(excluding  securities  issued  for 
purposes  of  refunding  or  replacing  other 
outstanding  securities  where 
FirstEnergy's  capitalization  is  not 
increased  as  a  result)  ("External 
Financing  Limit"),  provided  that  the 
aggregate  amount  of  Short-term  Debt  at 
any  time  outstanding  shall  not  exceed 
$1.5  billion.  All  securities  issued  by 
FirstEnergy  in  accordance  with  the 
authorization  requested  herein, 
including,  without  limitation,  securities 
issued  for  the  purpose  of  refunding  or 
retiring  outstanding  securities,  will 
comply  with  the  applicable  financing 
parameters  set  forth  above.  In  addition. 


FirstEnergy  seeks  the  flexibility  to  enter 
into  certain  hedging  transactions  to 
manage  interest  rate  risk  associated  with 
indebtedness. 

A.  Common  Stock 

FirstEnergy  proposes  to  issue  and  sell 
Common  Stock  or  options,  warrants, 
equity-linked  securities  or  other  stock 
purchase  rights  exercisable  for  Common 
Stock.  Common  Stock  financings  may 
be  effected  in  accord  with  underwriting 
agreements  of  a  type  generally  standard 
in  the  industry.  Public  distributions 
may  be  made  through  private 
negotiation  with  underwriters,  dealers 
or  agents  or  effected  through 
competitive  bidding  among 
underwriters.  In  addition,  sales  may  be 
made  through  private  placements  or 
other  non-public  offerings  to  one  or 
more  persons.  All  such  Common  Stock 
sales  will  be  at  rates  or  prices  and  under 
conditions  negotiated  or  based  upon,  or 
otherwise  determined  by,  competitive 
capital  markets. 

FirstEnergy  may  sell  Common  Stock 
covered  by  this  Application  in  any  one 
of  the  following  ways:  (1)  Through 
underwriters  or  dealers;  (2)  through 
agents;  (3)  directly  to  a  limited  number 
of  purchasers  or  a  single  purchaser;  or 
(4)  directly  to  employees  (or  to  trusts 
established  for  their  benefit), 
shareholders  and  others  through  Stock 
Plans. 

Under  rule  58  and  sections  32,  33  and 
34  of  the  Act,  FirstEnergy  is  or  will  be 
authorized  to  acquire  securities  of 
companies  engaged  in  functionally 
related  businesses,  Rule  58  Subsidiaries, 
EWGs,  FUCOs,  ETCs  and,  to  the  extent 
approved  in  this  proceeding,  Energy 
Related  Companies.  In  connection  with 
any  of  these  transactions,  FirstEnergy 
may  conclude  that  it  would  be 
advantageous  for  tax  or  other  reasons  to 
issue  shares  of  Common  Stock  or 
options,  warrants  or  other  stock 
purchase  rights  exercisable  for  Common 
Stock  as  consideration  for  the  equity 
securities  or  assets  of  other  companies 
to  be  acquired,  provided  that  the 
acquisition  of  any  such  equity  securities 
or  assets  has  been  authorized  in  this 
proceeding  or  in  a  separate  proceeding 
or  is  exempt  under  the  Act  or  the  rules 
under  the  Act. 

Under  the  Merger  Order,  the 
Commission  authorized  FirstEnergy  to 
implement  the  terms  of  a  Rights 
Agreement,  dated  as  of  November  18, 
1997,  between  FirstEnergy  and  The 
Bank  of  New  York,  as  rights  agent 
("Rights  Agreement").  Under  the  Rights 
Agreement,  FirstEnergy  assigned  one 
Right  for  each  outstanding  share  of 
Common  Stock.  The  Rights  expire  on 
November  28.  2007.  Each  Right  entitles 


the  registered  holder  of  the  associated 
share  of  Common  Stock  to  purchase 
from  FirstEnergy  one  share  of  Common 
Stock  at  a  price  of  $70  per  share  (the 
"Purchase  Price")  when  the  Rights 
become  exercisable,  subject  to 
adjustment  following  certain  specified 
takeover  events  such  that  a  holder  of  a 
Right  (other  than  any  "Acquiring 
Persons,"  as  defined  in  the  Rights 
Agreement)  would  have  the  right  to 
receive,  upon  exercise  thereof,  shares  of 
Common  Stock  having  a  current  value 
equal  to  double  the  Purchase  Price. 
FirstEnergy  requests  a  continuation 
through  the  Authorization  Period  of  its 
authority  under  the  Merger  Order  to 
implement  the  Rights  Agreement.  Any 
shares  of  Common  Stock  issued  upon 
exercise  of  the  Rights  will  not  be 
counted  against  the  External  Financing 
Limit. 

B.  Preferred  Securities 

Applicants  request  authorization 
during  the  Authorization  Period  to  issue 
Preferred  Stock  or  other  types  of 
Preferred  Securities  (including,  without 
limitation,  trust  preferred  securities  or 
monthly  income  preferred  securities) 
directly  or  indirectly  through  one  or 
more  special-purpose  Financing 
Subsidiaries  organized  by  FirstEnergy. 
Preferred  Stock  or  other  types  of 
Preferred  Securities  may  be  issued  in 
One  or  more  series  with  such  rights, 
preferences  and  priorities  as  may  be 
designated  in  the  instrument  creating 
each  such  series,  as  determined  by 
FirstEnergy's  Board  of  Directors. 
Dividends  or  distributions  on  Preferred 
Securities  will  be  made  periodically  and 
to  the  extent  funds  are  legally  available 
for  such  purpose,  but  may  be  made 
subject  to  terms  which  allow  the  issuer 
to  defer  dividend  payments  for  specified 
periods.  Preferred  Securities  may  be 
convertible  or  exchangeable  into  shares 
of  FirstEnergy  Common  Stock  or 
indebtedness.  Preferred  Securities  may 
be  sold  directly  through  underwriters  or 
dealers  in  connection  with  an 
acquisition. 

C.  Long-Term  Debt 

Applicants  request  authority  to  issue 
Long-term  Debt  directly  by  FirstEnergy 
or  indirectly  through  one  or  more 
Financing  Subsidiaries  organized  by 
FirstEnergy  in  the  form  of  bonds,  notes, 
medium-term  notes  or  debentures  under 
one  or  more  indentures  (each,  the 
"FirstEnergy  Indenture")  or  long-term 
indebtedness  under  agreements  with 
banks  or  other  institutional  lenders. 
Each  series  of  Long-term  Debt  would 
have  such  designation,  aggregate 
principal  amount,  maturity,  interest 
rate(s)  or  methods  of  determining  the 
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same,  terms  of  payment  of  interest, 
redemption  provisions,  sinking  fund 
terms  and  other  terms  and  conditions  as 
FirstEnergy  may  determine  at  the  time 
of  issuance.  Any  Long-term  Debt  (a)  may 
be  convertible  into  any  other  securities 
of  FirstEnergy,  (b)  will  have  maturities 
ranging  from  one  to  50  years,  (c)  may  be 
subject  to  optional  and/or  mandatory 
redemption,  in  whole  or  in  part,  at  par 
or  at  various  premiums  above  the 
principal  amount  thereof,  (d)  may  be 
entitled  to  mandatory  or  optional 
sinking  fund  provisions,  (e)  may 
provide  for  reset  of  the  coupon  under  a 
remarketing  arrangement,  (f)  may  be 
subject  to  tender  or  the  obligation  of  the 
issuer  to  repurchase  at  the  election  of 
the  holder  or  upon  the  occurrence  of  a 
specified  event,  (g)  may  be  called  from 
existing  investors  by  a  third  party  and 
(h)  may  be  entitled  to  the  benefit  of 
affirmative  or  negative  financial  or  other 
covenants. 

D.  Short-Term  Debt 

FirstEnergy  seeks  authority  to  issue 
additional  Short-term  Debt  in  the  form 
of  commercial  paper,  promissory  notes 
and/or  other  forms  of  short-term 
indebtedness  in  an  aggregate  principal 
amount  at  any  time  outstanding  not  to 
exceed  $1.5  billion. 

FirstEnergy  proposes  to  establish  from 
time  to  time  new  committed  bank  lines 
of  credit,  provided  that  only  the 
principal  amount  of  any  borrowings 
outstanding  under  these  new  committed 
bank  lines  of  credit  will  be  counted 
against  the  proposed  Short-term  Debt 
limit.  Credit  lines  may  be  set  up  for  use 
by  FirstEnergy  for  general  corporate 
purposes  in  addition  to  credit  lines  to 
support  commercial  paper  as  described 
in  this  subsection.  FirstEnergy  will 
borrow  and  repay  under  these  lines  of 
credit,  from  time  to  time,  as  it  is  deemed 
appropriate  or  necessary.  All 
borrowings  under  these  credit  lines  will 
mature  in  less  than  one  year. 
FirstEnergy  may  also  engage  in  other 
types  of  short-term  financing,  including 
borrowings  under  uncommitted  lines, 
generally  available  to  borrowers  with 
comparable  credit  ratings  as  it  may 
deem  appropriate  in  light  of  its  needs 
and  market  conditions  at, the,  time  of 
issuance. 

FirstEnergy  may  also  sell  commercial 
paper  in  established  domestic  or 
European  commercial  paper  markets, 
from  time  to  time,  and  .this  conunercial 
paper  would  be  sold  to  dealers  at  the 
discount  rate  or  the  coupon  rate  per 
annum  prevailing  at  the  date  of  issuance 
for  commercial  paper  of  comparable 
quality  and  maturities  sold  to 
commercial  paper  dealers  generally.  It  is 
expected  that  the  dealers  acquiring 


commercial  paper  from  FirstEnergy  will 
reoffer  such  paper  at  a  discount  to 
corporate,  institutional  and,  with 
respect  to  European  commercial  paper, 
individual  investors.  Institutional 
investors  are  expected  to  include 
commercial  banks,  insurance 
companies,  pension  funds,  investment 
trusts,  foundations,  colleges  and 
universities  and  finance  companies. 

E.  Hedging  Transactions 

1 .  Interest  Rate  Hedges 

FirstEnergy  requests  a  continuation  of 
its  authority  to  enter  into  and  perform 
Hedge  Instruments  in  ord§r  to  reduce  or 
manage  the  volatility  of  interest  rates  on 
its  or  its  Subsidiaries'  outstanding 
indebtedness,  including  but  not  limited 
to  interest  rate  swaps,  caps,  floors, 
collars  and  forward  agreements  or  any 
other  similar  agreements.  Hedge 
Instruments  may  also  include  issuance 
of  structured  notes  (i.e.,  a  debt 
instrument  in  which  the  principal  and/ 
or  interest  pajmients  are  indirectly 
linked  to  the  value  of  an  underlying 
asset  or  index),  or  transactions  involving 
the  purchase  or  sale,  including  short 
sales,  of  U.S.  Treasury  or  Agency  (e.g., 
FNMA)  obligations  or  LIBOR-based 
swap  instruments.  The  transactions 
would  be  for  fixed  periods  and  stated 
notional  amounts.  FirstEnergy  would 
employ  Hedge  Instruments  as  a  means 
of  prudently  managing  the  risk 
associated  with  any  of  its  or  its 
Subsidiaries'  outstanding  debt  issued 
under  this  authorization  or  an 
applicable  exemption  by,  in  effect, 
synthetically  (i)  converting  variable  rate 
debt  to  fixed  rate  debt,  (ii)  converting 
fixed  rate  debt  to  variable  rate  debt  and 
(iii)  limiting  the  impact  of  changes  in 
interest  rates  resulting  from  variable  rate 
debt.  In  no  case  will  the  notional 
principal  amount  of  any  interest  rate 
swap  exceed  the  greater  of  the  value  of 
the  underlying  debt  instrument  or  the 
present  market  value  of  the  underlying 
debt  instrument  and  related  interest  rate 
exposure.  Each  Hedge  Instrument  will 
be  entered  into  for  a  fixed  or 
determinable  period.  Thus,  FirstEnergy 
will  not  engage  in  speculative 
transactions.  FirstEnergy  will  only  enter 
into  agreements  with  counterparties 
("Approved  Coimterparties")  whose 
senior  debt  ratings,  as  published  by  a 
national  recognized  rating  agency,  are 
greater  than  or  equal  to  "BBB,"  or  An 
equivalent  rating. 

2.  Anticipatory  Hedges 

In  addition,  FirstEnergy  requests 
authorization  to  enter  into  and  perform 
Anticipatory  Hedges  with  respect  to  its 
or  its  Subsidiaries'  anticipated  debt 


offerings;  subject  to  certain  limitations 
and  restrictions.  These  Anticipatory 
Hedges  would  only  be  entered  into  with 
Approved  Counterparties,  and  would  be 
utilized  to  fix  and/or  limit  the  interest 
rate  risk  associated  with  any  new 
issuance  through  (1)  a  forward  sale  of 
exchange-traded  Hedge  Instruments  (a 
"Forward  Sale"),  (2)  the  purchase  of  put 
options  on  Hedge  Instnunents  (a  "Put 
Options  Piux;hase"),  (3)  a  Put  Options 
Purchase  in  combination  with  the  sale 
of  call  options  Hedge  Instruments  (a 
"Zero  Cost  Collar"),  (4)  transactioiis 
involving  the  purchase  or  sale, 
including  short  sales,  of  Hedge 
Instruments,  or  (5)  some  combination  of 
a  Forward  Sale,  Put  Options  Purchase, 
Zero  Cost  Collar  and/or  other  derivative 
or  cash  transactions,  including,  but  not 
limited  to,  structured  notes,  caps  and 
collars,  appropriate  for  the  Anticipatory 
Hedges.  Anticipatory  Hedges  may  be 
executed  on-exchange  ("On-Exchange 
Trades")  with  brokers  through  the 
opening  of  futures  and/or  options 
positions  traded  on  the  Chicago  Board 
of  Trade,  the  opening  of  over-the- 
counter  positions  with  one  or  more 
counterparties  ("Off-Exchange  Trades"), 
or  a  combination  of  On-Exchange 
Trades  and  Off-Exchange  Trades. 
FirstEnergy  or  the  appropriate 
Subsidiary  will  determine  the  optimal 
structure  of  each  Anticipatory  Hedge 
transaction  at  the  time  of  execution.     ^ 
FirstEnergy  or  the  appropriate 
Subsidiary  may  decide  to  lock  in 
interest  rates  and/or  limit  its  exposure 
to  interest  rate  increases. 

FirstEnergy  will  comply  wtith 
Statement  of  Financial  Accounting 
Standards  ("SFAS")  133  ("Accounting 
for  Derivative  Instruments  and  Hedging 
Activities")  and  SFAS  138  ("Accounting 
for  Certain  Derivative  Instnunents  and 
Certain  Hedging  Activities")  or  such 
other  standards  relating  to  accounting 
for  derivative  transactions  as  are 
adopted  and  implemented  by  the 
Financial  Accounting  Standards  Board 
("FASB").  The  Hedge  Instruments  and 
Anticipatory  Hedges  approved 
hereunder  will  qualify  for  hedge 
accounting  treatment  under  the  current 
FASB  standards  in  effect  and  as 
determined  at  the  date  such  Hedge 
Instruments  or  Anticipatory  Hedges  are 
entered  into.  FirstEnergy  also  requests  ' 
authority  to  enter  into  Hedge 
Instruments  and  Anticipatory  Hedges 
which  do  not  qualify  for  hedge 
accoimting  treatment  by  the  FASB,  and 
requests  that  the  Commission  reserve 
jurisdiction  on  this  request  until  the 
record  is  complete. 


34430 


Federal  Register / Vol.  68,  No.  110 /Monday,  June  9,  2003 /Notices 


V.  Utility  Subsidiary  Financing 

JCP&L,  Penn  Power.  Penelec.  Met-Ed, 
ATSI  and  NONGC  will  rely  on  rule  52 
for  all  securities  issuances  except  for  the 
issuance  of  short-term  debt  securities, 
which  is  exempt  from  approval  in  the 
applicable  states  and  therefore  is  subject 
to  Commission  approval  under  the  Act. 
As  previously  indicated,  JCP&L,  Penelec 
and  Met-Ed  are  currently  authorized 
under  the  Prior  GPU  Order  to  issue  and 
sell  short-term  indebtedness  from  time 
to  time  through  December  31,  2003.'  In 
this  proceeding,  JCP&L,  Penelec  and 
Met-Ed  are  requesting  authority  to 
increase  and  extend  their  current 
authorization  to  issue  short-term  debt 
securities  through  the  Authorization 
Period. 

Specifically,  JCP&L,  Penn  Power,  Met- 
Ed,  Penelec,  ATSI  and  NONGC  propose 
to  issue  and  sell  Short-term  Debt  in  the 
form  of  commercial  paper,  promissory 
notes  and/or  other  forms  of  short-term 
indebtedness  in  an  aggregate  principal 
amount  at  any  time  outstanding  not  to 
exceed  (i)  in  the  case  of  JCP&L  and  Penn 
Power,  the  limitation  on  short-term 
indebtedness  contained  in  their 
respective  charters  ($428  million  and 
S50  million,  respectively,  as  of 
December  31,  2002),  (ii)  $250  million  in 
the  case  of  each  of  Penelec  and  Met-Ed, 
(iii)  $500  million  in  the  case  of  ATSI, 
and^iv)  $20  million  in  the  case  of 
NONGC.  Commercial  paper  may  be  sold 
to  dealers  in  established  domestic  or 
European  commercial  paper  markets 
from  time  to  time  in  the  manner 
described  above.  In  addition,  JCP&L, 
Penn  Power,  Penelec.  Met-Ed,  ATSI  and 
NONGC  may  establish  and  renew  from 
time  to  time  committed  bank  lines  of 
credit,  and  engage  in  other  types  of 
short-term  financing,  including 
borrowings  under  uncommitted  lines, 
generally  available  to  borrowers  with 
comparable  Credit  ratings  as  they  deem 
appropriate  in  light  of  their  needs  and 
market  conditions  at  the  time  of 
borrowing.  All  Short-term  Debt  issued 
by  JCP&L,  Penn  Power,  Penelec,  Met-Ed. 
ATSI  and  NONGC  will  comply  with  the 
parameters  for  Short-term  Debt  set  forth 
above. 

To  the  extent  not  exempt  under  rule 
52,  the  Utility  Subsidiaries  request 
authority  to  enter  into  and  perform 
Hedge  Instruments  and  Anticipatory 
Hedges  subject  to  the  limitations  and 
requirements  applicable  to  FirstEnergy 
described  above. 


'  York  Haven  and  VVaverly  Electiic  will  continue 
to  obtain  financing  through  intercompany 
borrowings  from  their  parent  corporation.s  or 
otherwise  through  the  Utility  Money  Pool  and 
likely  will  not  engage  in  third-party  financing. 


VI.  Guarantees  and  Intrasystem  Money 
Pools 

A.  Guarantees 

FirstEnergy  requests  a  continuation  of 
its  current  authorization  to  provide 
FirstEnergy  Guarantees  with  respect  to 
the  obligations  of  its  Subsidiaries  as 
may  be  appropriate  or  necessary  to 
enable  the  Subsidiaries  to  carry  on  in 
the  ordinary  course  of  their  respective 
businesses,  including  guarantees  of  non- 
afniiated  third-party  obligations  in  the 
ordinary  course  of  FirstEnergy's 
business,  in  an  aggregate  amount  that 
together  with  Nonutility  Subsidiary 
Guarantees,  shall  not  exceed  $4.0  billion 
("Guarantee  Limit")  outstanding  at  any 
one  time,  including  obligations  exempt 
under  rule  45  and  guarantees  and  other 
forms  of  clredit  support  provided  by 
FirstEnergy  or  any  Nonutility 
Subsidiary  that  are  outstanding  on  the 
effective  date  of  the  order  issued  in  this 
proceeding.  FirstEnergy  requests  that 
the  Commission  reserve  jurisdiction 
over  the  issuance  of  guarantees  for  the 
benefit  of  non-affiliated  third  parties. 

In  addition  to  guarantees  that  may  be 
provided  by  FirstEnergy,  the  Nonutility 
Subsidiaries  request  authority  during 
the  Authorization  Period  to  provide  to 
other  Nonutility  Subsidiaries  guarantees 
and  other  forms  of  credit  support 
("Nonutility  Subsidiary  Guarantees"). 
The  Nonutility  Subsidiary  Guarantees, 
together  with  FirstEnergy  Guarantees, 
will  not  exceed  the  Guarantee  Limit 
outstanding  at  any  one  time.  The 
Nonutility  Subsidiary  providing  any 
such  credit  support  may  charge  its 
associate  company  a  fee  for  each 
guarantee  provided  on  its  behalf 
determined  in  the  same  manner  as 
specified  above.  Any  guarantees  or  other 
credit  support  arrangements  outstanding 
at  the  end  of  the  Authorization  Period 
will  remain  in  place  and  expire  or 
terminate  in  accordance  with  their 
terms. 

B.  Money  Pools 

FirstEnergy  and  the  Utility 
Subsidiaries  request  authorization  to 
continue  to  maintain  and  fund  the 
Utility  Money  Pool,  and  the  Utility 
Subsidiaries,  to  the  extent  not  exempt 
by  rule  52,  also  request  authorization  to 
make  unsecured  short-term  borrowings 
from  the  Utility  Money  Pool  and  to 
contribute  surplus  funds  to  the  Utility 
Money  Pool  and  to  lend  and  extend 
credit  to  (and  acquire  promissory  notes 
from)  one  another  through  the  Utility 
Money  Pool.  No  loans  through  the 
Utility  Money  Pool  may  be  made  to,  and 
no  borrowings  through  the  Utility 
Money  Podl  may  be  made  by, 
FirstEnergy. 


In  addition,  FirstEnergy  and  the 
remaining  Subsidiaries,  all  of  which  are 
Nonutility  Subsidiaries,  request 
authorization  to  continue  to  maintain 
and  fund  the  Nonutility  Money  Pool. 
Borrowings  and  extensions  of  credit 
under  the  Nonutility  Money  Pool  by  the 
Nonutility  Subsidiaries  are  exempt  from 
the  prior  approval  requirements  of  the 
Act  under  rules  45(b)  and  52.  To  the 
extent  not  exempt  under  rules  45(b)  and 
52,  FirstEnergy  is  requesting 
authorization  to  contribute  surplus 
funds  and  to  lend  and  extend  credit  to 
(i)  the  Utility  Subsidiaries  through  the 
Utility  Money  Pool  and  (ii)  the 
Nonutility  Subsidiaries  through  the 
Nonutility  Money  Pool. 

Under  the  Utility  Money  Pool 
agreement,  short-term  funds  are 
available  from  the  following  sources  for 
short-term  loans  to  the  Utility 
Subsidiaries  from  time  to  time:  (1) 
surplus  funds  in  the  treasuries  of  Utility 
Money  Pool  participants  other  than 
FirstEnergy;  (2)  surplus  funds  in  the 
treasury  of  FirstEnergy  (funds  in  clauses 
(1)  and  (2)  being  referred  to  as  "Internal 
Funds");  and  (3)  proceeds  from  bank 
borrowings  by  Utility  Money  Pool 
participants  or  the  sale  of  commercial 
paper  by  FirstEnergy  or  the  Utility 
Subsidiaries  for  loan  to  the  Utility 
Money  Pool  (such  funds  being  referred 
to  as  "External  Funds").  Utility  Money 
Pool  participants  that  borrow  would 
borrow  pro  rata  from  each  company  that 
lends,  in  the  proportion  that  the  total 
amount  loaned  by  each  such  lending 
company  bears  to  the  total  amount  then 
loaned  through  the  Utility  Money  Pool. 
On  any  day  when  more  than  one  fund 
source  [e.g.,  if  there  are  External  Funds 
as  well  as  Internal  Funds),  with 
different  rates  of  interest,  is  used  to  fund 
loans  through  the  Utility  Money  Pool, 
each  borrower  would  borrow  pro  rata 
from  each  such  fund  source  in  the 
Utility  Money  Pool  in  the  same 
proportion  that  the  amount  of  funds 
provided  by  that  fund  source  bears  to 
the  total  amount  of  short-term  funds 
available  to  the  Utility  Money  Pool. 
ATSI.  NONGC,  Waveriy  Electric  and 
York  Haven  each  requests  authorization 
to  borrow  up  to  $50  million  at  any  time   . 
outstanding  under  the  Utility  Money 
Pool. 

If  only  Internal  Funds  make  up  the 
funds  available  in  the  Utility  Money 
Pool,  the  interest  rate  applicable  and 
payable  to  or  by  Utility  Subsidiaries  for 
all  loans  of  such  Internal  Funds  will  be 
the  greater  of  the  30-day  LIBOR  rate  as 
quoted  in  The  Wall  Street  Journal  or  the 
money  market  rate  that  a  lending 
participant  could  have  obtained  if  it 
placed  its  excess  cash  in  such  an 
investment. 
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If  only  External  Funds  comprise  the 
funds  available  in  the  Utility  Money 
Pool,  the  interest  rate  applicable  to 
loans  of  such  External  Funds  would  be 
equal  to  the  lending  company's  cost  for 
such  External  Funds  (or,  if  more  than 
one  Utility  Money  Pool  participant  had 
made  available  External  Funds  on  such 
day,  the  applicable  interest  rate  would 
be  a  composite  rate  equal  to  the 
weighted  average  of  the  cost  incurred  by 
the  respective  Utility  Money  Pool 
participants  for  such  External  Funds). 

In  cases  where  both  Internal  Funds 
and  External  Funds  are  concurrently 
borrowed  through  the  Utility  Money 
Pool,  the  rate  applicable  to  all  loans 
comprised  of  such  "blended"  funds 
would  be  a  composite  rate  equal  to  the 
weighted  average  of  (a)  the  cost  of  all 
Internal  Funds  contributed  by  Utility 
Money  Pool  participants  (as  determined 
pursuant  to  the  second-preceding 
paragraph  above)  and  (b)  the  cost  of  all 
such  External  Funds  (as  determined 
pursuant  to  the  immediately  preceding 
paragraph  above).  In  circumstances 
where.  Internal  Funds  and  External 
Funds  are  available  for  loans  through 
the  Utility  Money  Pool,  loans  may  be 
made  exclusively  from  Internal  Funds . 
or  External  Funds,  rather  than  from  a 
"blend"  of  such  funds,  to  the  extent  it 
is  expected  that  such  loans  would  result 
in  a  lower  cost  of  borrowings. 

Funds  not  required  by  the  Utility 
Money  Pool  to  make  loans  (with  the 
exception  of  funds  required  to  satisfy 
the  Utility  Money  Pool's  liquidity 
requirements)  would  ordinarily  be 
invested  in  one  or  more  short-terra 
investments,  including:  (i)  Interest- 
bearing  accounts  with  banks;  (ii) 
obligations  issued  or  guaranteed  by  the 
U.S.  government  and/or  its  agencies  and 
instrumentalities,  including  obligations 
under  repurchase  agreements;  (iii) 
obligations  issued  or  guaranteed  by  any 
state  or  political  subdivision  thereof, 
provided  that  such  obligations  are  rated 
not  less  than  "A"  by  a  nationally 
recognized  rating  agency;  (iv) 
commercial  paperrated  not  less  than 
"A-1"  or  "P-1"  or  their  equivalent  by 
a  nationally  recognized  rating  agency; 
(v)  money  market  funds;  (vi)  bank 
certificates  of  deposit;  (vii)  Eurodollar 
funds;  and  (viii)  such  other  investments 
as  are  permitted  by  section  9(c)  of  the 
Act,  and  rule  40  under  the  Act. 

The  Nonutility  Money  Pool  is 
operated  on  the  same  terms  and 
conditions  as  the  Utility  Money  Pool, 
except  that  FirstEnergy  funds  made 
available  to  the  two  money  pools  are 
made  available  to  the  Utility  Money 
Pool  first  and  thereafter  to  die 
Nonutility  Money  Pool.  Under  the 
Nonutility  Money  Pool  agreement,  no 


loans  may  be  made  to,  and  no 
borrowings  may  be  made  by, 
FirstEnergy.  All  contributions  to,  and 
borrowings  from,  the  Nonutility  Money 
Pool  are  exempt  pursuant  to  the  terms 
of  rule  52  under  the  Act. 

Under  the  Merger  Order,  all  existing 
Nonutility  Subsidiaries  of  FirstEnergy 
and  GPU  at  the  time  of  the  merger  were 
authorized  to  participate  in  the 
Nonutility  Money  Pool. 

VIL  Other  Borrowings 

In  the  limited  circumstances  where 
the  Nonutility  Subsidiary  making  the 
borrowing  is  not  wholly  owned  by 
FirstEnergy,  directly  or  indirectly, 
authority  is  requested  under  the  Act  for 
FirstEnergy  or  a  Nonutility  Subsidiary, 
as  the  case  may  be,  to  make  such  loans 
to  such  Subsidiaries  at  interest  rates  and 
maturities  designed  to  provide  a  return 
to  the  lending  company  of  not  less  than 
its  effective  cost  of  capital.  If  these  loans 
are  made  to  a  less  than  wholly-owned 
Nonutility  Subsidiary,  such  company 
will  not  sell  any  services  to  any 
associate  Nonutility  Subsidiar>'  unless 
such  purchasing  company  falls  within 
one  of  the  categories  of  companies  to 
which  goods  and  services  may  be  sold 
on  a  basis  other  than  "at  cost"  as 
described  in  the  Application. 

VIII.  Other  Transactions 

A.  Financing  Subsidiaries 

FirstEnergy  and  the  Subsidiaries 
request  authority  to  acquire,  directly  or 
indirectly,  the  equity  securities  of  one  or 
more  Financing  Subsidiaries.  Financing 
Subsidiaries -may  be  corporations,  trusts* 
partnerships  or  other  entities  created 
specifically  for  the  purpose  of 
facilitating  the  financing  of  the 
authorized  and  exempt  activities 
(including  exempt  and  authorized 
acquisitions)  of  FirstEnergy  and  the 
Subsidiaries  through  the  issuance  of 
Long-term  Debt  or  Preferred  Securities, 
to  third  parties  and  the  transfer  of  the 
proceeds  of  such  financings  to 
FirstEnergy  or  these  Subsidiaries. 

FirstEnergy  and,  to  the  extent  not 
exempt  under  lule  52,  Subsidiaries  also 
request  authorization  to  issue  their 
subordinated  imsecured  notes 
("Subordinated  Notes")  to  any 
Financing  Subsidiary  to  evidence  the 
loan  of  financing  proceeds  by  a 
Financing  Subsidiary  to  its  parent 
company.  The  principal  amount, 
maturity  and  interest  rate  on  any  such 
Subordinated  Notes  will  be  designed  to 
parallel  the  amoimt,  maturity  and 
interest  or  distribution  rate  on  the 
securities  issued  by  a  Financing 
Subsidiary  in  respect  of  which  the 
Subordinated  Note  is  issued. 


FirstEnergy  or  a  Subsidiary  may,  if 
required,  guarantee  or  enter  into  support 
or  expense  agreements  in  respect  of  the 
obligations  of  any  such  Financing 
Subsidiaries.  Stibsidiaries  may  also    , 
provide  guarantees  and  enter  into 
support  or  expense  agreements,  if 
required,  on  behalf  of  Financing 
Subsidiaries.  The  guarantees  of     ' 
securities  issued  by  Financing 
Subsidiaries  shall  not  be  counted 
against  the  Guarantee  Limit.  The 
amount  of  securities  issued  by  any 
Financing  Subsidiary'  to  third  parties  in 
accordance  with  the  authorization 
requested  in  this  Application  will  be   ^ 
included  in  the  overall  external 
financing  limitation,  if  any,  authorized 
for  the  immediate  parent  company  of 
such  Financing  Subsidiarv".  However, 
the  amount  of  Subordinated  Notes 
issued  by  a  parent  company  to  its 
Financing  Subsidiary  will  not  be 
counted  against  such  external  financing 
limitation.  Securities  issued  by  any 
Financing  Subsidiary  to  third  parties 
shall  be  exempt  under  rule  52  (and 
therefore  reportable  on  Form  U-6B-2) 
only  if  such  securities,  if  issued  directly, 
by  the  parent  company  of  the  Financing 
Subsidiary',  would  be  exempt  under  rule 
52. 

B.  Nonutility  Subsidiary 
Reorganizations 

FirstEnerg>'  requests  authority,  to  the 
extent,needed,  to  sell  or  otherwise 
transfer  (i)  nonutility  businesses,  (ii)  the 
securities  of  current  Subsidiaries 
engaged  in  some  or  all  of  these 
nonutilit\'  businesses  or  (iii) 
investments  which  do  not  involve  a 
Subsidiary  {i.e.,  less  than  10%  voting 
interest)  to  a  Nonutility  Holding 
Company  or  a  Subsidiary'  of  Nonutility 
Holding  Company,  and,  to  the  extent 
approval  is  required,  such  Nonutility 
Holding  Company  or  any  such 
Subsidiarj'  of  a  Nonutility  Holding 
Company  requests  authority  to  acquire 
the  assets  of  such  businesses,  securities 
or  other  investment  interests.  > 

Alternadvely,  transfers  of  such 
securities  or  assets  may  be  effected  by 
share  exchanges,  share  distributions  or 
dividends  followed  by  contribution  of 
such  securities  or  assets  to  the  receiving 

entity.^ 

Following  its  direct  or  indirect 
acquisition  of  the  securities  of  new 
Nonutility  Subsidiaries,  FirstEnergy 
may  determine  to  transfer  such 


-The  transactions' proposed  will  not  involve  the 
sale  or  other  disposition  of  any  utifity  assets  of  the 
Utility  Subsidiaries  and  will  not  involve  any 
corporate  reorganization  involving  the  Utility 
Subsidiaries.  The  approval  sought  also  does  not 
extend  to  the  acquisitions  of  any  new  businesses  or 
.activities. 
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securities  or  the  assets  of  such 
Nonutility  Subsidiaries  and/or 
Nonutility  Subsidiaries  existing  as  of 
the  date  of  the  Merger,  to  other  direct  or 
indirect  Nonutility  Subsidiaries  or  to 
liquidate  or  merge  Nonutility 
Subsidiaries.  FirstEnergy  requests 
authority  to  engage  in  these 
transactions,  to  the  extent  that  they  are 
not  exempt  under  the  Act.  through  the 
Authorization  Period. 

C.  Changes  in  Capital  Stock  of  Majority 
Owned  Subsidiaries 

Applicants  state  that  proposed  sales 
of  capital  securities  (i.a.,  common  stock 
or  Preferred  Stock)  may  in  some  cases 
exceed  the  then  authorized  capital  stock 
of  a  Subsidiary.  In  addition,  the 
Subsidiary  may  choose  to  use  capital 
stock  with  no  par  value.  Therefore. 
Applicants  request  authority  to  change 
the  terms  of  any  50%  or  more  ownqfl 
Subsidiary's  authorized  capital  stock 
capitalization  or  other  equity  interests 
by  an  amount  deemed  appropriate  by 
.  FirstEnergy  or  other  intermediate  parent 
company;  provided  that  the  consents  of 
all  other  shareholders  have  been 
obtained  for  the  proposed  change.  This 
request  for  authorization  is  limited  to 
FirstEnergy 's  50%  or  more  owned 
Subsidiaries  and  will  not  affect  the 
aggregate  limits  or  other  conditions 
contained  in  this  Application.  A 
Subsidiary  would  be  able  to  change  the 
par  value,  or  change  between  par  value 
and  no-par  stock,  or  change  the  form  of 
such  equity  from  common  stock  to 
limited  partnership  or  limited  liability 
company  interests  or  similar 
instruments,  or  from  such  instruments 
to  common  stock,  without  additional 
Commission  approval.  Any  such  action 
by  a  Utility  Subsidiary  would  be  subject 
to  and  would  only  be  taken  upon  the 
receipt  of  any  necessary  approvals  by 
the  state  commission  in  the  state  or 
states  where  the  Utility  Subsidiary  is 
incorporated  and  doing  business. 
FirstEnergy  will  be  subject  to  all 
applicable  laws  regarding  the  fiduciary 
duty  of  fairness  of  a  majority 
shareholder  to  minority  shareholders  in 
any  such  50%  or  more  owned  - 
Subsidiary  and  will  undertake  to  ensure 
that  any  change  implemented  under  this 
paragraph  is  consistent  with  such  legal 
requirements. 

D.  Payment  of  Dividends 

FirstEnergy  also  proposes,  on  behalf 
of  every  direct  or  indirect  Nonutility 
Subsidiary,  that  such  companies  be 
permitted  to  pay  dividends  with  respect 
to  the  securities  of  such  companies  and/ 
or  acquire,  retire  or  redeem  any 
securities  of  such  companies  that  are 
held  by  an  associate  company  or 


affiliate,  from  time  to  time,  through  the 
Authorization  Period,  out  of  capital  or 
unearned  surplus,  to  the  extent 
permitted  under  applicable  corporate 
law.  Without  further  approval  of  the 
Commission,  no  Nonutility  Subsidiary 
will  declare  or  pay  any  dividend  and/ 
or  acquire,  retire  or  redeem  any  security 
of  such  company  held  by  any  associate 
company  or  affiliate  out  of  capital  or 
unearned  surplus  if  that  Nonutility 
Subsidiary'  derives  any  material  part  of 
its  revenues  from  sales  of  goods, 
services,  electricity  or  natural  gas  to  any 
of  the  Utility  Subsidiaries. 

E.  EWGs  and  FUCOs 

Under  the  Merger  Order,  FirstEnergy 
was  authorized  to  utilize  the  proceeds  of 
authorized  financing  to  increase  its 
"aggregate  investment"  in  EWGs  and 
FUCOs  to  S5  billion,  which  includes 
FirstEnergv's  and  CPU's  investments  in 
EWGs  and' FUCOs  at  the  time  of  the 
merger  ("Current  Investment")  and 
amounts  relating  to  certain  facilities     - 
owned  by  Ohio  Edison.  Cleveland 
Electric.  Toledo  Edison,  and  Penn 
Power  that  may  be  transferred  to  EWGs 
("GenCo  Investments").  FirstEnergy 
committed  that,  during  the 
authorization  period  under  the  Merger 
Order,  new  investments  in  EWGs  and 
FUCOs  would  not  exceed  Si. 5  billion 
and  requested  the  Commission  to 
reserve  jurisdiction  over  an  "aggregate 
investment"  in  EWGs  and  FUCOs,  other 
than  Current  Investment  and  GenCo 
Investments,  in  an  amount  over  Si. 5 
billion  ("Other  Investments"). 
FirstEnergy  is  requesting  a  continuation, 
without  change,  of  these  limitations 
through  the  Authorization  Period  as 
applied  to  utilization  of  proceeds  of 
financing  authorized  in  this  proceeding. 
FirstEnergy  requests  that  the 
Commission  continue  to  reserve 
jurisdiction  over  Other  Investments  that 
exceed  such  $1.5  billion  amount. 

F.  Stock  and  Incentive  Plans 

FirstEnergy  proposes,  from  time  to 
time  during  the  Authorization  Period,  to 
issue  and/or  acquire  in  open  market 
transactions  or  by  some  other  method 
which  complies  with  applicable  law 
and  Commission  interpretations  then  in 
effect  for  the  purpose  of  reissuance  up 
to  30  million  additional  shares  of 
Common  Stock  under  the  FirstEnergy 
Stock  Investment  Plan  and  other 
existing  dividend  reinvestment  and 
stock-based  management  incentive  and 
employee  benefit  plans  ("Stock  Plans") 
described  in  the  Application.  Any 
newly  issued  shares  of  Common  Stock 
will  be  counted  against  the  External 
Financing  Limit:  shares  of  Common 
Stock  purchased  in  the  open  market  or 


otherwise  acquired  for  the  purpose  of 
reissuance  under  Stock  Plans  will  not  be 
counted  against  the  External  Financing 
Limit. 

G.  Tax  Allocation  Agreement 

In  the  Merger  Order,  the  Commission 
reserved  jurisdiction  over,  among  other 
things,  a  proposed  tax  allocation 
agreement  ("Tax  Allocation 
Agreement")  that  will  allocate 
consolidated  tax  liability  among 
FirstEnergy  and  its  Subsidiaries. 

FirstEnergy  Tmanced  the  cash  portion 
of  the  consideration  paid  in  connection 
with  the  merger  with  GPU, 
approximately  $2.2  billion,  with 
borrowings  under  a  credit  agreement 
with  a  group  of  banks  (the  "Bank  Bridge 
Loan").  Amounts  outstanding  under  the 
Bank  Bridge  Loan  were  to  be  repaid  by 
October  1,  2002  and  carried  an  initial 
interest  rate  of  LIBOR  plus  1.25%  per 
annum.  Additional  funds  from  the  Bank 
Bridge  Loan  were  used  to  repay 
approximately  $1.5  billion  of  the  short- 
term  indebtedness  of  GPU  and  its 
subsidiaries  out.standing  immediately 
prior  to  the  consummation  of  the  Merger 
and  to  repay  approximately  $300 
million  of  FirstEnergy's  short-term 
indebtedness.  Subsequently,  on 
November  15,  2001,  FirstEnergy  issued 
$4  billion  aggregate  principal  amount  of 
unsecured  notes  ("Notes")  having 
maturities  of  2006  through  2031,  the 
proceeds  of  which  were  used  to  repay 
in  full  the  amounts  outstanding  under 
the  Bank  Bridge  Loan. 

As  used  in  tne  Application,  the  term 
"Acquisition  Debt"  includes  that 
portion  of  the  proceeds  of  the  Notes 
used  to  repay  the  portions  of  the  Bank 
Bridge  Loan  related  to  the  $2.2  billion 
merger-related  cash  consideration  and 
the  $1.5  billion  GPU-related  short-term 
indebtedness.  The  term  also  includes 
indebtedness  that  may  be  incurred  by 
FirstEnergy  during  the  Authorization 
Period  for  the  purposes  of  refinancing 
any  of  the  foregoing  indebtedness. 

Applicants  request  that  the 
Commission  authorize  FirstEnergy  and 
its  Subsidiaries  to  enter  into  and     .. 
allocate  consolidated  income  taxes  in 
accordance  with  the  Tax  Allocation 
Agreement.  Under  the  proposed  Tax 
Allocation  Agreement,  the  consolidated 
tax  would  be  allocated  among  the 
members  of  the  group  in  proportion  to 
the  separate  return  tax  liability  of  each 
member,  provided  that  the  tax 
apportioned  to  any  subsidiary  company 
of  FirstEnergy  will  not  exceed  the 
"separate  return  tax"  liability  of  such 
subsidiary.  The  Tax  Allocation 
Agreement  further  provides  that* 
FirstEnergy  will  retain  the  benefit  (in 
the  form  of  the  induction  in 
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consolidated  tax)  that  is  attributable  to 
the  interest  expense  on  the  Acquisition 
Debt,  rather  than  reallocate  that  tax 
savings  to  its  subsidiary  companies. 

H.  Investments  in  Nonutility 
Subsidiaries 

First  Energy  seeks  approvals  to  engage 
in  certain  activities  described  below 
relating  to  EWGs,  FUCOs,  ETCs 
(collectively,  "Exempt  Subsidiaries"), 
Rule  58  Subsidiaries  and  Energy  Related 
Companies  and  make  additional 
investments  in  other  Nonutility 
Subsidiaries  approved  by  the 
Commission  (collectively,  "Non-Exempt 
Subsidiaries").  Applicants  state  that  to 
the  extent  any  of  these  activities 
described  in  this  Application  constitute 
the  providing  of  goods,  services  or 
construction  from  one  associate 
company  to  another  in  the  FirstEnergy 
system  which  would  be  subject  to 
section  13  of  the  Act,  these  goods, 
services  or  construction  will  be 
provided  at-cost  as  defined  in  rules  90 
and  91  unless  an  exemption  from  the  at 
cost  itequirement  is  available  under  rule 
90(d)  or  otherwise  approved  in  the 
Commission's  order  in  this  proceeding. 

In  the  future,  FirstEnergy  proposes  to 
make  additional  investments  in  Energy 
Related  Companies  (which,  but  for  non- 
U.S.  activities,  would  be  Rule  58 
Subsidiaries)  in  the  form  of  purchases  of 
common  stock  and  other  securities, 
capital  contributions,  loans  or  open 
account  advances,  guarantees,  or  any 
combination  of  the  foregoing.  It  is  also 
contemplated  that  Energy  Related 
Companies  may  issue  securities  from 
time  to  time  under  the  exemption 
provided  in  rule  52  to  investors  other 
than  FirstEnergy  for  the  purpose  of 
financing  their  operations.  Direct  or 
indirect  investments  by  FirstEnergy  in 
Energy  Related  Companies  would  be 
subject  to  the  limitations  applicable  to 
investments  in  Rule  58  Subsidiaries. 
However,  to  the  extent  approved  by  the 
Commission,  Energy  Related  Companies 
will  not  be  subject  to  the  "U.S.  only" 
restriction  of  rule  58. 

In  connection  with  existing  and  future 
nonutility  businesses,  FirstEnergy  will 
engage  dfrectly  or  through  Subsidiaries 
in  preliminary  development  activities 
("Development  Activities")  and 
administrative  and  management 
activities  ("Administrative  Activities") 
associated  with  such  investments. 
Development  Activities  will  be  limited 
to:  due  diligence  and  design  review; 
market  studies;  preliminary  engineering; 
site  inspection;  preparation  of  bid 
proposals,  including,  in  connection 
therewith,  posting  of  bid  bonds; 
application  for  required  permits  and/or 
regulatory  approvals;  acquisition  of  site 


options  and  options  on  other  necessary 
rights;  negotiation  and  execution  of 
contractual  commitments  with  owners 
of  existing  facilities,  equipment 
vendors,  construction  firms,  power 
purchasers,  thermal  "hosts,"  fuel 
suppliers  and  other  project  contractors; 
negotiation  of  financing  commitments 
with  lenders  and  other  third-party 
investors;  and  such  other  preliminary 
activities  as  may  be  required  in 
connection  with  the  purchase, 
acquisition  or  construction  of  facilities 
or  the  securities  of  other  companies. 
FirstEnergy  proposes  to  expend  directly 
or  through  Nonutility  Subsidiaries  up  to 
$300  million  in  the  aggregate        ' 
outstanding  at  any  time  during  the 
Authorization  Period  on  all  such 
Development  Activities.  Administrative 
Activities  will  include  ongoing 
personnel,  accounting,  engineering, 
legal,  financial  and  other  support 
activities  necessary  to  manage 
Development  Activities  and  investments 
in  Subsidiaries. 

FirstEnergy  proposes  to  acquire 
directly  or  indirectly  the  securities  of 
one  or  more  corporations,  trusts, 
partnerships,  limited  liability 
companies  or  other  entities 
(collectively,  "Intermediate 
Subsidiaries"),  which  would  be 
organized  exclusively  for  the  purpose  of 
acquiring,  holding  and/or  financing  the 
acquisition  of  the  securities  of  or  other 
interest  in  one  or  more  Exempt 
Subsidiaries,  Rule  58  Subsidiaries, 
Energy  Related  Companies  or  other 
Non-Exempt  Subsidiaries,  provided  that 
Intermediate  Subsidiaries  may  also 
engage  in  Development  Activities  and 
Administrative  Activities.  To  the  extent 
such  transactions  are  not  exempt  from 
the  Act  or  otherwise  authorized  or 
permitted  by  rule,  regulation  or  ordep  of 
the  Commission,  FirstEnergy  requests 
authority  for  Intermediate  Subsidiaries 
to  engage  in  the  activities  described 
above.  To  the  extent  that  FirstEnergy 
provides  funds  directly  or  indirectly  to 
an  Intermediate  Subsidiary  which  are 
used  for  the  purpose  of  making  an 
investment  in  any  EWG  or  FUCO,  a  Rule 
58  Subsidiary  or  an"  Energy  Related 
Company,  the  amount  of  such  funds 
will  be  included  in  FirstEnergy's 
"aggregata investment"  in  these  entities, 
as  calculated  in  accordance  with  rule  53 
or  rule  58,  as  applicable. 

I.  Sale  of  Certain  Goods  and  Services 
Outside  the  United  States 

FirstEnergy  requests  that  the 
Commission  authorize  the  Energy 
Related  Companies  to  engage  in  sales  of 
certain  goods  and  services  outside  the 
United  States.  Specifically,  Applicants 
request  that  the  Commission:  (i) 


Approve  the  sale  of  energy  management 
services  and  consulting  services 
anj'where  outside  the  United'States,  (ii) 
approve  the  sale  of  energy  marketing  in 
Canada  and  Mexico  and  retain 
jurisdiction  with  respect  to  energy 
marketing  elsewhere  outside  the  United 
States,  and  (iii)  retain  jurisdiction  over 
the  sale  of  infrastructure  ser\'ices 
anx'where  outside  the  United  States.  The 
descriptions  of  these  activities  and  the 
terms  of  the  requests  for  reservation  of 
jurisdiction  are  the  same  as  in  the 
Merger  Order. 

In  addition,  FirstEnergy  requests 
authority  to  provide  through 
'Subsidiaries  other  energy-related  goods 
and  services.  These  include  incidental 
goods  and  services  closely  related  to  the 
consumption  of  energy  and  the 
maintenance  qf  energy  consuming 
property  by  customers.  The  need  for 
these  goods  and  ser\'ices  would  arise  as 
a  result  of.  or  evolve  out  of,  the  goods 
and  services  described  above  and  douot 
differ  materially  from  those  goods  and 
services.  The  proposed  incidental  goods 
and  ser\'ices  would  not  involve  the 
manufacture  of  energy  consuming 
equipment  but  could  be  related  to, 
among  other  things,  the  maintenance, 
financing,  sale  or  installation  of  such 
equipment. 

IX.  Service  Company  Approvals 

A.  Transactions  Involving  Certain 
Categories  of  Nonutility  Companies 

The  Applicants  request  authorization 
for  FE  ServCo,  CPUS  and  the  Nonutility 
Subsidiaries  to  enter  into  agreements  to 
provide  construction,  goods  or  services ' 
to  certain  associate  companies  at  fair 
market  prices  determined  without 
regard  to  cost  and  therefore  requests  an 
exemptioji  (to  the  extent  that  rule  90(d) 
of  the  Act  does  not  apply)  under  section 
13(b)  from  the  cost  standards  of  rules  90 
and  91. 

FirstEnergy  requests  relief,  if  the 
client  company  is:  (1)  A  FUCO  or  an 
EWG  that  derives  no  part  of  its  income, 
directly  or  indirectly,  from  the 
generation,  transmission,  or  distribution 
of  electric  energy  for  sale  within  the 
United  States;  (2)  an  EWG  that  sells 
electricity  at  market-based  rates  which 
have  been  approved  by  FERC  or  an 
appropriate  state  public  utility 
commission,  provided  that  the 
purchaser  of  the  EWG's  electricity  is  hot 
an  affiliated  public  utility  or  an  affiliate 
that  re-sells  such  power  to  an  affiliated 
public  utility;  (3)  a  QF  that  sells 
electricity  exclusively  at  rates ' 
negotiated  at  arm's  length  to  one  or 
more  industrial  or  commercial 
customers  purchasing  such  electricitj' 
for  their  own  use  and  not  for  resale,  or 
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to  an  electric  utility  company  other  than 
an  affiliated  electric  utility  at  the 
purchaser's  "avoided  cost"  determined 
under  PURPA;  (4)  an  EWG  or  a  QF  that 
sells  electricity  at  rates  based  upon  its 
.  costs  of  service,  as  approved  by  FERC  or 
any  state  public  utility  commission 
having  jurisdiction,  provided  that  the 
purchaser  of  the  electricity  is  not  an 
affiliated  public  utility:  or  (5)  a  Rule  58 
Subsidiary  or  any  other  Nonutility 
Subsidiary  that'(a)  is  partially  owned, 
provided  that  the  ultimate  purchaser  of 
goods  or  services  is  not  a  Utility 
Subsidiary,  (b)  is  engaged  solely  in  the 
business  of  developing,  owning, 
operating  and/or  providing  services  or 
goods  to  Nonutility  Companies 
described  in  (1)  through  (4)  above  or  (c) 
does  not  derive,  directly  or  indirectly, 
any  part  of  its  income  from  sources    . 
within  the  United  States  and  is  not  a 
public-utility  company  operating  within 
the  United  States. 

B.  Continuation  of  Interim  Exemption 

Under  the  Merger  Order,  FEFSG  is 
authorized  to  provide  maintenance  and 
repair  services  to  FirstEnergy's  pre- 
merger Utility  Subsidiaries  (namely, 
Ohio  Edison.  Toledo  Edison.  Cleveland 
Electric,  Penn  Power,  NONGC  and 
ATSI)  under  certain  At-Market  Service 
Arrangements.  The  Merger  Order 
granted  an  interim  e.xemption  under 
section  13(b)  of  the  Act  permitting 
FEFSG  to  provide  such  services  at 
market  rates  determined  without  regard 
to  cost.  This  interim  exemption  will 
expire  on  |une  30,  2003.  Applicants 
note  that  several  of  the  longer-term  At- 
Market  Service  Arrangements  are  still  in 
place.  FEFSG  therefore  requests  that  the 
Commission  extend  such  interim 
exemption  from  June  30,  2003  to 
December  31,  2003,  and  reserve 
jurisdiction  over  any  further  extension 
after  December  31,  2003. 

CenterPoint  Energy,  Inc.,  et  al.  (70- 
10128) 

CenterPoint  Energy,  Inc. 
("CenterPoint").  a  registered  holding 
company  and  its  three  public-utility 
subsidiary  companies  Texas  Genco,  LP. 
("Texas  Genco"),  CenterPoint  Energy 
Houston  Electric.  LLC  ("T&D  Utility") 
and  CenterPoint  Energy  Resources  Corp. 
("GasCo"),  CenterPoinfs  intermediate 
holding  companies.  Utility  Holding, 
LLC,  200  West  Ninth  Street  Plaza,  Suite 
,  411.  Wilmington,  Delaware  19801, 
Texas  Genco  Holdings.  Inc..  Texas 
Genco  GP,  LLC  and  CenterPoinfs 
nonutility  subsidiary  companies: 
CenterPoint  Energy  Funding  Company, 
CenterPoint  Energy  Transition  Bond 
Company.  LLC,  Houston  Industries 
FinanceCo  GP,  LLC,  Houston  Industries 


FinanceCo  LP,  Reliant  Energy 
FinanceCo  II  GP,  LLC,  Reliant  Energy 
FinanceCo  II  LP,  Reliant  Energy 
FinanceCo  III  GP,  LLC,  Reliant  Energy 
FinanceCo  III  LP,  Reliant  Energy 
FinanceCo  IV  GP,  LLC,  Reliant  Energy 
FinanceCo  IV  LP,  CenterPoint  Energy 
Investment  Management,  Inc., 
CenterPoint  Energy  Management 
Services.  Inc.,  CenterPoint  Energy 
District  Cooling,  LLC,  CenterPoint 
Energy  Thermal  Systems  (Delaware), 
Inc.,  CenterPoint  Energy  District 
Cooling,  L.P.,  CenterPoint  Energy  Pow'fer 
Systems,  Inc.,  CenterPoint  Energy 
Products,  Inc.,  CenterPoint  Energy 
Properties,  Inc.,  CenterPoint  Energy 
Tegco,  Inc.,  HL&P  Capital  Trust  I,  HL&P 
Capital  Trust  II.  HL&P  Receivables.  Inc., 
Houston  Industries  Energy  (UK),  Inc., 
Nor  Am  Energy  Corp.,  REI  Trust,  Reliant 
Energy  Water,  Inc.,  Texas  Genco  LP, 
LLC,  Utility  Rail  Services.  Inc.,  UFI 
Services,  Inc..  ALG  Gas  Supply 
Company,  Allied  Materials  Corporation, 
Arkansas  Louisiana  Finance 
Corporation,  Arkla  Industries  Inc.,  Arkla 
Products  Company.  Blue  Jay  Gas 
Company,  CenterPoint  Energy 
Alternative  Fuels,  Inc.,  CenterPoint 
Energy  Consumer  Group,  Inc., 
CenterPoint  Energy  Field  Services,  Inc., 
CenterPoint  Energy  Field  Services 
Holdings,  Inc.,  CenterPoint  Energy  Gas 
Processing.  Inc.,  CenterPoint  Energy  Gas 
Marketing  Company,  CenterPoint 
Energy  Gas  Receivables,  LLC, 
CenterPoint  Energy  Gas  Resources 
Corp..  CenterPoint  Energy  Gas 
Transmission  Company,  CenterPoint 
Energy  Hub  Services.  Inc..  CenterPoint 
Energy — Illinois  Gas  Transmission 
Company,  CenterPoint  Energy  Intrastate 
Holdings.  LLC.  Pine  Pipeline 
Acquisition  Company,  LLC,  CenterPoint 
Energy  Marketing,  Inc.,  CenterPoint 
Energy  Retail  Interests,  Inc.,  CenterPoint 
Energy — Mississippi  River  Transmission 
Corporation,  CenterPoint  Energy  MRT 
Holdings,  Inc.,  CenterPoint  Energy  MRT 
Services  Company,  CenterPoint  Energ>' 
Pipeline  Services,  Inc..  CenterPoint 
Energy  OQ,  LLC.  OQ  Partners,  a  general 
partnership,  CenterPoint  Energy  Trading 
and  Transportation  Group,  Inc.,  Entex 
Gas  Marketing  Company.  Entex  NGV, 
Inc.,  Entex  Oil  &  Gas  Company, 
Industrial  Gas  Supply  Corporation, 
Intex.  Inc..  Louisiana  Uni)  Gas 
Transmission  Company.  Minnesota 
Intrastate  Pipeline  Company,  National 
Furnace  Company.  NorAm  Financing, 
Nor  Am  Utility  Services,  Inc.,  Reliant 
Energy  Funds  Management,  Inc.,  Unit 
Gas  Transmission  Company,  United 
Gas,  Inc.,  CenterPoint  Energy 
International,  Inc.,  CenterPoint  Energy 
International  Holdings,  LLC,  Reliant 


Energy  El  Salvador.  S.A.  de  C.V., 
CenterPoint  Energy  International  II,  Inc., 
HIE  Ford  Heights.  Inc..  HIE  Fulton.  Inc., 
Reliant  Energy  India,  Inc.,  Reliant 
Energy  Rain,  Inc.,  Rain  Calcining 
Limited,  CenterPoint  Energy 
International  Services,  Inc.,  CenterPoint 
Energy  Light,  Inc.,  HI  Energy  Holdings 
I  B.V.,  Reliant  Energy  Brasil,  Ltda., 
Reliant  Energy  Brazil  Ltd.,  HIE  Brasil 
Rio  Sul  Ltda.,  Reliant  Energy 
International  Brasil  Ltda.,  Reliant 
Energy  Brazil  Tiete  Ltd.,  Reliant  Energy 
Colombia  Ltda.,  Reliant  Energy 
Outsource  Ltd.,  Venus  Generation  El 
Salvador  Worldwide  Electric  Holdings 
B.V.,  c/o  CenterPoint  Energy,  Inc.,  1111 
Louisiana,  Houston,  TX  77002  (together, 
"Applicants"),  have  filed  an  amended 
and  restated  application-declaration 
under  sections  6(a),  7,  9(a).  10.  12  and 
13  and  rules  42,  43.  44.  45,  46,  52,  53, 
54,  58.  62,  90  and  91  of  the  Act 
("Application").* 

Applicants  request  authority  to 
engage  in  a  variety  of  financing 
transactions,  credit  support 
arrangements,  and  other  related 
proposals,  as  more  fully  described 
below,  commencing  on  the  effective 
date  of  an  order  issued  under  this  filing 
and  ending  June  30,  2005 
("Authorization  Period"). 

/.  Background 

By  order  dated  Julv  5,  2002  (Holding 
Co.  Act  Release  No.  27548)  (the  "July 
Order"),  the  Commission  authorized  the 
formation  of  CenterPoint  as  a  new 
registered  holding  company  and  the 
distribution  ("Distribution")  to 
shareholders  of  the  remaining  stock  of 
Reliant  Resources.  Inc.  ("Reliant 
Resources").  The  Distribution,  which 
was  made  on  September  30,  2002, 
completed  the  separation  from 
CenterPoint  of  the  merchant  power 
generation  and  energy  trading  and 
marketing  business  of  Reliant 
Resources. 

While  the  Distribution  was  necessary 
and  appropriate  both  from  a  business 
perspective  and  in  view  of  the  policies 
and  provisions  of  the  Act.  it  did  have 
the  effect  of  significantly  reducing 
CenterPoinfs  common  equity  in  the 
short  term.  As  the  Commission  has 
noted,  however,  CenterPoinfs  capital 


'Texas  Ck»nco.  LI'.  T&D  Utility  and  GasCo  shall 
collectively  be  referred  to  as  the  "Utilitv 
Subsidiaries."  Utility  Holding.  LLt'.  Texas  Cenco 
Holdings.  Inc.  and  Texas  Genro  GP.  LLC.  shall 
collectively  be  referred  to  as  the  "Intermediate 
Holding  Companies."  All  of  CenterPoinfs  direct 
and  indir(!ct  subsidiaries,  other  than  the  I'tilitv 
Subsidiaries  and  the  Intermediate  Holding 
C'ximpanies.  are  referred  to  as  the  "Nonutility 
Subsidiaries."  The  Utility  Subsidiaries,  Nonutility 
Subsidiaries  and  Intermediate  Holding  Companies 
are  collectively  referred  to  as  the  "Subsidiaries." 
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structure  will  be  improved  significantly 
with  the  sale  of  Texas  Genco,  LP  and  the 
securitization  of  any  stranded 
investment  in  2004  and  2005.  as 
contemplated  by  Texas  law.  Pending  the 
issuance  of  the  securitization  bonds,  the 
CenterPoint  system's  financing 
transactions  will  be  largely  limited  to 
refinancing,  replacing  or  extending  the 
term  of  existing  obligations. 

//.  Financing  Parameters      ^ 

Financing  by  each  Applicant  will  be 
subject  to  the  following  limitations 
("Financing  Parameters"). 

A.  Interest  Rates 

The  effective  cost  of  money  on  any 
long-term  debt  financings  will  not 
exceed  the  greater  of  (i)  700  basis  points 
over  the  yield  to  maturity  of  a  U.S. 
Treasury  security  having  a  remaining 
term  approximately  equal  to  the  term  of 
the  subject  debt,  or  (ii)  a  rate  that  is 
consistent  with  similar  securities  of 
comparable  credit  quality  and 
maturities  issued  by  other  companies,  of 
reasonably  comparable  credit  quality,  as 
determined  by  competitive  capital 
markets. 

The  effective  cost  of  money  on  any 
short-term  debt  financings  will  not 
exceed  the  greater  of  (i)  700  basis  points 
over  the  comparable-term  London 
Interbank  Offered  Rate  ("LIBOR  ")  rates, 
or  (ii)  a  rate  that  is  consistent  with 
similar  securities  of  comparable  credit 
quality  and  maturities  issued  by  other 
companies  of  reasonably  comparable 
credit  quality  as  determined  by  the 
competitive  capital  markets. 

The  dividend  rate  on  any  series  of 
preferred  stock  or  preferred  seciu°ities 
will  not  exceed  the  greater  of  (i)  700 
basis  points  over  the  yield  to  maturity 
of  a  U.S.  Treasury  security  liaving  a 
remaining  term  approximately  equal  to 
the  term  of  the  series  of  preferred  stock 
or  preferred  or  equity-linked  securities 
or  (ii)  a  rate  that  is  consistent  with 
similar  securities  of  comparable  credit 
quality  and  maturities  issued  by  other 
companies,  of  reasonably  comparable 
credit  quality,  as  determined  by 
competitive  capital  markets. 

B.  Maturity 

The  maturity  of  long-term  debt  will 
not  exceed  50  years.  All  series  of 
preferred  stock,  preferred  securities  and 
equity-linked  securities  (other  than 
preferred  stock,  which  may  be 
perpetual)  will  be  required  to  be 
redeemed  no  later  than  50  years  after 
the  issuance  thereof. 

C.  Issuance  Expenses 

The  underwriting  fees,  commissions 
or  other  similar  renumeration  paid  in 


connection  with  the  non-competitive 
issue,  sale  or  distribution  of  a  security 
will  not  exceed  7%  of  the  principal  or 
total  amoimt  of  the  securities  being 
issued:* 

D.  Use  of  Proceeds 

The  proceeds  from  the  sale  of 
securities  in  external  financing 
transactions  will  be  used  for  general 
corporate  purposes,  including:  (i)  the 
financing,  in  part,  of  the  capital 
expenditures  of  the  CenterPoint  system: 
(ii)  the  financing  of  working  capital 
requirements  of  the  CenterPoint  system: 
(iii)  the  refinancing  or  acquisition, 
retirement  or  redemption  under  rule  42 
of  securities  previously  issued  by 
CenterPoint  or  its  Subsidiaries  or  as 
otherwise  authorized  by  the 
Commission:  (iv)  direct  or  indirect 
investment  in  companies  authorized 
under  the  Act:  (v)  to  meet  unexpected 
contingencies,  payment  and  timing 
differences,  and  cash  requirements,  and 
(vi)  other  lawful  purposes. 

E.  Common  Equity  Ratio 

At  all  times  during  the  Authorization 
Period,  each  Utility  Subsidiary  will 
maintain  common  equity  of  at  least  30% 
of  its  consolidated  capitalization 
(common  equity,  preferred  stock,  long- 
term  and  short-term  debt)  as  reflected  in 
the  most  recent  10-K  or  10-Q  filed  with 
the  Commission  adjusted  to  reflect 
changes  in  capitalization  since  the 
balance  sheet  date  therein.^ 

F.  Investment  Grade  Ratings 

Apart  from  securities  issued  for  the 
purpose  of  funding  money  pool 
operations,  no  guarantees  or  other 
securities  (other  than  common  stock) 
may  be  issued  in  reliance  on  the 
authority  requested  herein  unless:  (i)  the 
security  to  be  issued,  if  rated,  is  rated 
investment  grade  by  at  least  one 
nationally  recognized  statistical  rating 
organization  as  that  term  is  used  in 
paragraphs  (c)(2)(vi)(E),  (F)  and  (H)  of 
Rule  15c3-l  under  the  1934  Act 
("NRSRO"):  (ii)  all  outstanding  rated 
securities  of  the  issuer  are  rated 
investment  grade  by  at  least  one 
NRSRO:  and  (iii)  all  outstanding  rated 
securities  of  the  top-level  registered 
holding  company  are  rated  investment 
grade  by  at  least  one  NRSRO.  The 
Applicants  ask  the  Commission  to 


^  Issuance  Expenses  will  not  count  toward  the 
effective  cost  of  money  discussed  above. 

^  Upon  the  issuance  of  the  securitization  bonds 
described  below,  the  T&D  Utility  may  have 
common  equity  capitalization  of  less  than  20%  if 
the  securitization  debt  is  included.  The  Applicants 
request  the  Conunission  take  into  account  the 
unique  nature  of  securitization  debt  when  it  passes 
upon  the  request  to  form  and  capitalize  special- 
purpose  subsidiaries  to  issue  securitization  debt. 


reserve  jiuisdiction  over  the  issuance  of 
securities  subject  to  the  Investment 
Grade  Ratings  criteria  where  one  or 
more  of  the  Investment  Grade  Ratings 
criteria  are  not  met. 

///.  Proposed  Financing  Program 

A.  OnterPoint  External  Financing 

CenterPoint  requests  authority  to 
issue  and  sell  securities,  including 
common  stock,  preferred  stock  and 
preferred  and  equity-linked  securities 
(either  directly  or  through  a  subsidiar>'), 
long-term  and  short-term  debt  securities 
and  convertible  securities  and 
derivative  instruments  with  respect  to 
any  of  these  securities.''  CenterPoint      ^" 
also  requests  authorization  to  enter  into 
obligations  with  respect  to  tax-exempt 
debt  issued  on  behalf  of  CenterPoint  by 
governmental  authorities.  These 
obligations  may  relate  to  the  refunding 
of  outstanding  tax-exempt  debt  or  to  the 
remarketing  of  tax-exempt  debt. 
CenterPoint  seeks  authorization  to  enter 
into  lease  arrangements,  and  certain 
hedging  transactions  in  connection  with 
issuances  of  taxable  or  tax-exempt 
securities. 

CenterPoint  requests  authority  to  sell 
securities  covered  by  this  Application  in 
any  one  of  the  following  ways:  (i) 
through  underwriters:  (ii)  to  initial 
purchasers  in  transactions  in  reliance  on 
Rule  144A  under  the  Securities  Act  of 
1933  or  dealers;  (iii)  through  agents:  (iv) 
directly  to  a  limited  nun^ber  of 
purchasers  or  a  single  purchaser:  (v)  in 
exchange  for  already  outstanding 
securities;  or  (vi)  directly  to  employees 
(or  to  trusts  established  for  their 
benefit),  shareholders  and  others.  If 
underwriters  are  used  in  the  sale  of  the 
sectirities.  such  securities  may  be 
acquired  by  the  underwriters  for  their 
own  account  and  may  be  resold  itom 
time  to  time  in  one  or  more  transactions, 
including  negotiated  transactions,  at  a 
fixed  public  offering  price  or  at  varying 
prices  determined  at  the  time  of  sale. 
The  securities  may  be  offered  to  the 
public  either  through  underwriting 
syndicates  (which  may  be  represented 
by  a  managing  underwriter  or 
underwriters  designated  by  CenterPoint) 
or  directly  by  one  or  more  underwriters 
acting  alone.  The  securities  may  be  sold 
directly  by  CenterPoint  or  through 
agents  designated  by  CenterPoint  from 
time  to  time.  If  common  stock  is  being 
sold  in  an  underwritten  offering, 
CenterPoint  may  grant  the  underwriters 
a  "green  shoe"  option  permitting  the 


*  Any  convertible  or  equity-linked  securities 
would  be  convertible  into  or  linked  to  only 
securities  that  CenterPoint  and  its  Subsidiaries  are 
otherwise  authorized  to  issue  pursuant  to  rule  or 
Commission  order.  » 
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purchase  from  CenterPoint  at  the  same 
price  of  additional  shares  then  being 
offered  solely  for  the  purpose  of 
covering  over-allotments. 

1.  Common  Stock 

CenterPoint  requests  authority  to 
issue  200  million  additional  shares  of 
common  stock  (including  "Rights")  ^ 
and  to  issue  warrants,  options  and  other 
rights  to  acquire  an  equivalent  number 
of  shares  of  common  stock.  In  addition. 
CenterPoint  proposes,  from  time  to  time 
during  the  Authorization  Period,  to 
issue  and/or  acquire  in  open  market 
transactions  or  negotiated  block 
purchases,  shares  of  CenterPoint 
common  stock  for  allocation  under 
incentive  compensation  plans  and  other 
equity  compensation  and  employee 
benefit  plans,  and  for  the  Investor's 
Choice  Plan."  These  transactions  would 
comply  with  applicable  law  and 
Commission  interpretations  then  in 
effect.  Any  newly  issued  shares  of 
common  stock,  including  shares  of 
common  stock  issued  upon  the 
conversion  or  exercise  of  warrants, 
convertible  debt  or  other  equity-linked 
securities,  will  be  counted  toward  the 
overall  limit  on  common  stock:  shares  of 
common  stock  purchased  in  the  open 
market  or  otherwise  acquired  for  the 
purpose  of  reissuance  under  Stock 
Based  Plans  will  also  be  counted  toward 
this  limit. 

2.  Preferred  Stock  and  Preferred  and 
Equity-Linked  Securities 

CenterPoint  requests  Commission 
authority  during  the  Authorization 
Period  to  issue  preferred  stock  and  to 
issue  directly  or  indirectly  through  one 
or  more  financing  subsidiaries 
^'Financing  Subsidiaries")  preferred 


"Each  sharf-  of  ((inimnn  sUick  inrliides  one  righl 
("Right")  to  pun  hu.sir  from  Onle'Poinl  a  unit 
consisting  of  one  one^thousHnclth  (if  a  share  of 
OnlerFoinI  Series  A  Preferred  Stock  at  a  purchase 
price  uf  S42.50  per  unit,  subject  to  adjustment.  The 
Rights  are  issued  pursuant  to  the  Rights  Agreement 
dated  as  of  January  1.  2()02  between  ClenterPoint 
and  IPMorgan  Clhaso  Bank  (the  "Rights 
Agreement"). 

"These  plans  include  the  CenterPoint  Energy. 
Inc.  Investor's  Choice  Plan;  existing  stock-related 
employee  plans:  (lenterPoint  Energy.  Inc.  Savings 
Plan.  CenterPoint  Energy.  Ino.  Long-Term  Incentive 
Compensation  Plan.  OnterPoint  Energy.  Inc.  1994 
Long-Term  Incentive  (Uimpensation  Plan,  Long- 
Term  Incentive  Plan  of  Cj^nlorPoint  Energy.  Inc., 
CenterPoint  Energy.  Inc.  Business  Unit  Performance 
Share  Plan.  OnterPoint  Energy.  Inc.  and 
Subsidiaries  Common  Stock  Participation  Plan  for 
Designated  New  Employees  and  Non-OfTicer 
Employees,  and  the  CenterPoint  Energy,  Inc.  Stock 
Plan  for  Outside  Directors  (collectively,  the  "Slock 
Based  PIans"L  The  re(|uest«d  authority  relating  to 
benefit  and  compensation  plans  is  intended  to 
apply  to  these  plans,  as  they  may  be  amended  or 
supplemented  from  time  to  time,  and  similar  plans 
or  arrangements  that  may  be  adopted  in  the  future 
without  any  additional  prior  Commission  order. 


Stock,  preferred  securities  (including 
trust  preferred  securities),  and  equity- 
linked  securities  (including, 
specifically,  preferred  securities  that  are 
convertible,  either  mandatorily  or  at  the 
option  of  the  holder,  into  common  stock 
or  forward  purchase  contracts  for 
common  stock). 

CenterPoint  requests  authority  to 
issue  preferred  stock  and  preferred  and 
equity-linked  securities  in  a  net 
incremental  amount  of  $250  million 
such  that  the  total  outstanding  amount 
of  CenterPoint  preferred  stock  and 
preferred  and  equity-linked  securities 
will  not  exceed  $975  million  at  any  one 
time  outstanding  during  the 
Authorization  Period. 

Preferred  stock  and  equity-linked 
securities  may  be  sold  directly  or 
indirectly  to  or  through  underwriters, 
initial  purchasers  or  dealers  or  pursuant 
to  a  method  of  distribution  similar  to 
those  described  for  common  stock 
above. 

3.  Long-Term  Debt 

CenterPoint  requests  authority  to 
issue  or  sell  external  debt  securities  in 
a  net  incremental  amount  of  $500 
million  (including  long-term  and  short- 
term  debt  securities)  (the  "CenterPoint 
Additional  Debt  Limit")  such  that  the 
total  amount  of  CenterPoint  debt 
securities  will  not  exceed  $5,847  billion 
at  any  one  time  outstanding  during  the 
Authorization  Period  ("CenterPoint 
Aggregate  Debt  Limit").  Long-term  debt 
securities  may  be  comprised  of  bonds, 
notes,  medium-term  notes  or  debentures 
under  one  or  more  indentures  or  long- 
term  indebtedness  under  agreements 
with  banks  or  other  institutional  lenders 
directly  or  indirectly  and  convertible 
debt.  Long-term  debt  issued  under  the 
requested  authority  will  be  unsecured. 
Specific  terms  of  any  borrowings  will  be 
determined  by  CenterPoint  at  the  time 
of  issuance  and  will  comply  in  all 
regards  with  the  parameters  on 
financing  authorization  set  forth  above. 

4.  Short-Term  Debt 

CenterPoint  seeks  authority  to  issue 
short-term  debt  subject  to  the 
CenterPoint  Additional  Debt  Limit  to 
provide  financing  for  general  corporate 
purposes,  working  capital  requirements 
and  temporary  financing  of  Subsidiary 
capital  expenditures.  Short-term  debt 
issued  by  CenterPoint  will  be 
unsecured. 

Types  of  short-term  debt  securities 
may  include  borrowings  under  one  or 
more  revolving  credit  facilities  or  bank 
loans,  commercial  paper,  short-term 
notes,  bid  notes,  institutional 
borrowings  and  privately  placed  notes. 
Specific  terms  of  any  short-term 


borrowings  will  be  determined  by 
.  CenterPoint  at  the  time  of  issuance  and 
will  comply  in  all  regards  with  the 
parameters  for  financing  authorization 
set  forth  above:  The  maturity  of  any 
short-term  debt  issued  will  not  exceed 
364  days  or,if  the  notional  maturity  is 
greater  than  364  days,  the  debt  security 
will  include  put  options  at  appropriate 
points  in  time  to  cause  the  security  to 
be  accounted  for  as  a  current  liability 
under  generally  accepted  accounting 
principles  ("GAAP"). 

CenterPoint  may  sell  commercial 
paper  or  privately  placed  notes 
("commercial  paper")  from  time  to  time, 
in  established  domestic  or  European 
commercial  paper  markets.  Commercial 
paper  may  be  sold  at  a  discount  or  bear 
interest  at  a  rate  per  annum  prevailing 
at  the  date  of  issuance  for  conunercial 
paper  of  a  similarly  situated  company.  • 

CenterPoint  may,  without  counting     • 
against  the  limit  on  parent  financing  set 
forth  above,  maintain  back-up  lines  of 
credit  in  connection  with  one  or  more 
commercial  paper  programs  in  an 
aggregate  amount  not  to  exceed  the 
amount  of  authorized  commercial 
paper. 

CenterPoint  may  sell  short-term  notes 
through  one  or  more  private  placements 
or  public  offerings  primarily  to 
traditional  money  market  investors. 
CenterPoint  may  enter  into  individual 
agreements  with  one  or  more 
commercial  banks  that  may  or  may  not 
be  lenders  under  CenterPoint  credit 
facilities.  These  agreements  would 
permit  CenterPoint  to  negotiate  with 
one  or  more  banks  on  any  given  day  for 
such  lender,  or  any  affiliate  or 
subsidiary  of  such  lender,  to  purchase 
promissory  notes  directly  from 
CenterPoint. 

5.  Financing  Risk  Management  Devices 

CenterPoint  requests  authority  to 
enter  into  hedging  arrangements 
intended  to  reduce  or  manage  the 
volatility  of  financial  or  other  business 
risks  to  which  CenterPoint  is  subject. 
These  arrangements  may  include,  but 
are  not  limited  to,  interest  rate  swaps, 
caps,  floors,  collars,  forward 
agreements,  issuance  of  structured  notes 
[i.e.,  a  debt  instrument  in  which  the 
principal  and/or  interest  payments  are 
indirectly  linked  to  the  value  of  an 
underlying  asset  or  index)  or 
transactions  involving  the  purchase  or 
sale,  including  short  sales,  of  U.S. 
Treasury  or  U.S.  governmental  agency 
[e.g.  Fannie  Mae)  obligations  or  LIBOR 
based  swap  instruments  (collectively 
referred  to  as  "Hedging  Instruments"). 
The  transactions  would  be  for  fixed 
periods  and  stated  notional  amounts,  as 
are  generally  accepted  as  prudent  in  the 
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capital  markets.  In  no  case  will  the 
notional  principal  amount  of  any 
interest  rate  hedge  exceed  that  of  the 
underlying  debt  instrument.  CenterPoint 
will  not  engage  in  speculative 
transactions  as  that  term  is  described  in 
Statement  of  Financial  Accountings 
Standard  133,  as  amended  ("SPAS 
133").  Transaction  fees,  commissions 
and  other  amounts  payable  to  brokers  in 
connection  with  an  interest  rate  hedge 
will  not  exceed  those  generally 
obtainable  in  competitive  markets  for 
parties  of  comparable  credit  quality. 

CenterPoint  may  employ  interest  rate 
derivatives  as  a  means  of  prudently 
managing  the  risk  associated  with  any  of 
its  outstanding  debt  issued  under  this 
authorization  or  an  applicable 
exemption  by,  in  effect,  synthetically  (i) 
converting  variable  rate  debt  to  fixed- 
rate  debt;  (ii)  converting  fixed-rate  debt 
to  variable  rate  debt;  (iii)  limiting  the 
impact  of  changes  in  interest  rates 
resulting  from  variable  rate  debt;  and 
(iv)  managing  other  risks  that  may 
attend  outstanding  securities. 
Transactions  will  be  entered  into  for  a 
fixed  or  determinable  period. 
CenterPoint  will  only  enter  into 
agreements  with  counterparties  having  a 
senior  debt  rating  at  the  time  the 
transaction  is  executed  of  at  least 
BBB-,  or  its  equivalent,  as  published  by 
a  NRSRO  ("Approved  Counterparties"). 

In  addition,  CenterPoint  requests 
authorization  to  enter  into  hedging 
transactions  with  respect  to  anticipated 
debt  offerings  ("Anticipatory  Hedges"), 
subject  to  the  limitations  and 
restrictions  expressed  below. 
Anticipatory  Hedges  would  only  be 
entered  into  with  Approved 
Counterparties,  and  would  be  used  to 
fix  and/or  limit  the  risk  associated  with 
any  issuance  of  securities  through 
appropriate  means,  including  (i)  a 
forward  sale  of  exchange-traded 
Hedging  Instruments  (a  "Forward 
Sale");  (ii)  the  purchase  of  put  options 
on  Hedging  Instruments  (a  "Put  Options 
Purchase");  (iii)  a  Put  Options  Purchase 
in  combination  with  the  sale  of  call 
oj)tions  Hedge  Instruments  (a  "Zero 
Cost  Collar");  (iv)  some  combination  of 
a  Forward  Sale,  Put  Options  Purchase, 
Zero  Cost  Collar  and/or  other  derivative 
or  cash  transactions,  including,  but  not 
limited  to  structured  notes,  caps  and 
collars,  appropriate  for  the  Anticipatory 
Hedges;  and  (v)  other  financial 
derivatives  or  other  products  including 
Treasury  rate  locks,  swaps,  forward 
starting  swaps,  and  options  on  the 
foregoing.  Aiiticipatory  Hedges  may  be 
executed  on-exchange  ("On-Exchange 
Trades")  with  brokers  through  the 
opening  of  futures  and/or  options 
positions  traded  on  the  Chicago  Board 


of  Trade  ("CBOT"),  the  opening  of  over- 
the-counter  positions  with  one  or  more 
counterparties  ("Off-Exchange  Trades"), 
or  a  combination  of  On-Exchange* 
Trades  and  Off-Exchange  Trades. 
CenterPoint  or  its  applicable  Subsidiary 
will  determine  the  structure  of  each 
Anticipatory  Hedge  transaction  at  the 
time  of  execution.  CenterPoint  or  a 
Subsidiary  may  decide  to  lock  in 
interest  rates  and/or  limit -its  exposure 
to  interest  rate  increases. 

Each  Hedging  Instrument  and 
Anticipatory  Hedge  will  be  treated  for 
accounting  purposes  as  provided  for 
under  GAAP.  CenterPoint  and  its 
Subsidiaries  will  comply  with 
Statement  of  Financial  Accounting 
Standards  ("SFAS")  133  ("Accounting 
for  Derivatives  Instruments  and  Hedging 
Activities")  and  SFAS  138  ("Accounting 
for  Certain  Derivative  Instruments  and 
Certain  Hedging  Activities")  or  other 
standards  relating  to  accounting  for 
derivative  transactions  as  are  adopted 
and  implemented  by  the  Financial 
Accounting  Standards  Board. 

B.  Subsidiary  Financing 

To  the  extent  not  otherwise 
exempted,^  the  Utility  Subsidiaries  and 
the  Intermediate  Holding  Companies 
request  authority  to  issue  and  sell 
securities,  including  conunon  equity, 
preferred  shares  and  preferred  securities 
(including  trust  preferred  securities) 
(either  directly  or  through  a  subsidiary), 
long-term  and  short-term  debt 
securities,  including  convertible  debt 
and  derivative  instruments  with  respect 
to  any  of  the  foregoing  on  the  same 
terms  and  conditions  as  discussed  above 
for  CenterPoint,  except  that  Utility 
Subsidiary  and  Intermediate  Holding 
Company  debt  may  be  secured  or 
unsecured. '" 

Texas  Genco  Holdings,  Inc.  and  Texas 
Genco,  LP  (together,  the  "Texas  Genco 
Entities")  request  authority  to  issue  or 
sell  external  debt  in  an  aggregate 
amount  of  $250  million  at  any  one  time 
outstanding  during  the  Authorization 
Period. 

CenterPoint  Energy  Houston  Electric. 
LLC  (the  "T&D  Utility")  requests 
authority  to  issue  and  sell  external  debt 
securities  in  a  net  incremental  amount 
of  $500  million  such  that  the  amount  of 
T&D  Utility  external  debt  will  not 
exceed  $3,603  billion  at  any  one  time 
outstanding  during  the  Authorization 
Period.  The  T&D  Utility  requests 
authority  to  issue  or  sell  preferred  stock 


'The  Nonutility  Subsidiaries  will  rely  on  rules  45 
and  52  under  the  Act  for  financings  described  in 
this  section. 

'"To  the  extent  that  GasCo  issues  secured  debt, 
such-debt  will  be  secured  by  a  pledge  of  the  stock 
of  its  nonutility  subsidiary  companies. 


and  preferred  securities  (including  trust 
preferred  securities)  in  an  amount  not  to 
exceed  $250  million  at  any  one  time 
outstanding  during  the  Authorization 
Period. 

CenterPoint  Energy  Resources  Corp. 
("GasCo")  requests  authority  to  issue  or 
sell  external  debt  in  a  net  incremental 
amount  of  $500  million  such  that  the 
amount  of  external  GasCo  debt  will  not 
exceed  $3,187  billion  at  any  one  time 
outstanding  during  the  Authorization 
Period.  GasCo  requests  authority  to 
issue  or  sell  preferred  stock  and  - 
preferred  securities  (including  trust 
preferred  securities)  in  an  amount  not  to 
exceed  $250  million  during  the 
Authorization  Period  such  that  the 
amount  of  preferred  stock  and  preferred 
securities  (including  trust  preferred 
securities)  will  not  exceed  $250.4 
million  at  any  one  time  outstanding 
during  the  Authorization  Period. 

The  Utility  Subsidiaries  and 
Intermediate  Holding  Companies  also 
request  authorization  to  enter  into 
obligations  with  respect  to  new  tax- 
exempt  debt  issued  on  behalf  of  a  Utility 
Subsidiary  or  an  Intermediate  Holding 
Company  by  governmental  authorities 
as  well  as  obligations  entered  into  in 
connection  with  the  refunding  of 
outstanding  tax-exempt  debt  assumed    • 
by  CenterPoint  in  connection  with  the 
Augu.st  31,  2002  restructuring  by  which 
CenterPoint  and  Utility  Holding,  LLC 
became  holding  companies  for  the 
Utility  Subsidiaries. 

The  Utility  Subsidiaries  also  request 
authority  to  enter  into  hedging 
transactions  to  manage  their  risk  in 
connection  with  the  issuance  of 
securities  subject  to  the  limitations  and 
requirements  applicable  to  CenterPoint, 
provided,  that  the  Intermediate  Holding 
Companies  will  not  enter  into  such 
hedging  transactions. 

C.  Guarantees  and  Intra-System 
Advances' 

1.  Guarantees 

CenterPoint  requests  authorization 
during  the  Authorization  Period  to  enter 
into  guarantees  to  third  parties,  obtain 
letters  of  credit,  enter  into  support  or 
expense  agreements  or  liquidity  support 
agreements  or  otherwise  provide  credit 
support  with  respect  to  the  obligations 
of  its  Subsidiaries,  including 
performance  guarantees,  as  may  be 
appropriate  to  cany  on  in  the  ordinary 
course  of  CenterPoint  or  its 
Subsidiaries'  duly-authorized  utility 
and  related  businesses,  and  the 
Subsidiaries  request  authority  to 
provide  to  their  respective  Subsidiaries 
guarantees  and  other  forms  of  credit 
support  in  an  aggregate  amount  not  to 
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exceed  $4  billion  outstanding  at  any  one 
time.  Excluded  from  the  CenterPoint 
Guarantee  Limit  are  obligations  exempt 
under  rule  45  under  the  Act.  Any 
guarantees  shall  also  be  subject  to  the 
limitations  of  rules  53  and  58,  as 
applicable. 

The  guarantor  may  charge  each 
Subsidiary  a  fee  for  any  guarantee 
provided  on  its  behalf  that  is  not  greater 
than  the  cost,  if  any.  of  obtaining  the 
liquidity  necessary  to  perform  the 
guarantee  (for  example,  bank  line 
commitment  fees  or  letter  of  credit  fees, 
plus  other  transactional  expenses}  for 
the  period  of  time  the  guarantee  remains 
outstanding. 

Certain  of  the  guarantees  referred  to 
above  may  be  in  support  of  obligations 
that  are  not  capable  of  exact 
quantification.  In  these  cases, 
CenterPoint  will  determine  the  exposure 
under  the  guarantee  by  appropriate 
means,  including  estimation  of  exposure 
based  on  loss  experience  or  projected 
potential  payment  amounts.  As 
appropriate,  these  estimates  will  be 
made  in  accordance  with  GAAP  and 
sound  financial  practices.  Such 
estimation  will  be  re-evaluated 
periodically. 

2.  Money  Pool 

CenterPoint  and  certain  of  its 
Subsidiaries  (together,  the  "Parties") 
request  authorization  to  continue  to 
conduct  the  Money  Pool  as  approved  in 
the  July  Order,  and  the  Subsidiaries,  to 
the  extent  not  exempted  by  rule  52 
under  the  Act,  also  request 
authorization  to  make,  from  time  to 
time,  unsecured  short-term  borrowings 
from  the  Money  Pool  and  to  contribute 
surftlus  funds  to  the  Money  Pool  and  to 
lend  and  extend  credit  to  (and  acquire 
promissor\'  notes  from)  one  another 
through  the  Money  Pool. ' ' 

CenterPoint  requests  authorization  to 
contribute  surplus  funds  and  to  lend 
and  extend  credit  to  the  Utility 
Subsidiaries  through  the  Money  Pool. 
CenterPoint  will  not  be  a  borrower  from 
the  Money  Pool. 


' '  The  Parties  tci  Ihc  Money  Pool  will  he 
CenterPoint.  Texas  (Jenco  Holdings.  Inc..  Texas 
Genco  GP.  LLC.  the  Utility  Subsidiaries.  Houston 
Industries  Finance(x>  GP.  LLC.  Houston  Industries 
FinanceCo  LP.  Reliant  Energy  FinanceCo  II  GP. 
LLC.  Reliant  Energy  FinanceCo  II  LP.  CenterPoint 
Energy  Properties.  Inc..  CenterPoint  Energy 
.International.  Inc..  CenterPoint  Energy  Products. 
Mnc.  CenterPoint  Energy  Management  Services.  Inc. 
and  CenterPoint  Energy  Funding  Company. 
CenterPoint  Energy  International.  Inc.  and 
CenterPoint  Energy  Funding  Company  arc  entities 
through  which  CenterPoint  funded  or  acquired 
foreign  utility  companies  within  the  meaning  of 
section  33  of  the  Act  and  so,  these  companies  will 
be  investors  in  but  not  borrowers  from  the  Money 
Pool.  No  exempt  wholesale  generator  or  foreign 
ulilitv  company  will  be  a  borrower  from  the  Money 
Pool. 


Under  the  terms  of  the  Money  Pool, 
each  Party  determines  each  day  the 
amount  of  funds  each  desires  to 
contribute  to  the  Money  Pool,  and 
contributes  such  funds  to  the  Money 
Pool.  The  determination  of  whether  a 
Party  has  funds  to  contribute  (either 
from  surplus  funds  or  from  external 
borrowings)  and  the  determination 
whether  a  Party  shall  lend  such  funds 
to  the  Money  Pool  is  made  by  such 
Party's  treasurer,  or  by  a  designee 
thereof,  in  such  Party's  sole  discretion. 
Each  Party  may  withdraw  any  of  its 
funds  at  any  time  upon  notice  to 
CenterPoint  as  administrative  agent  of 
the  Money  Pool. 

Short-term  funds  will  be  available 
from  the  following  sources:  (1)  surplus 
funds  in  the  treasuries  of  the  Parties, 
and  (2)  proceeds  from  external 
borrowings,  including  bank  loans,  the 
sale  of  notes  and/or  the  sale  of 
commercial  paper  by  the  Parties,  in  each 
case  to  the  extent  permitted  by 
applicable  laws  and  regulatory  orders. 

Each  borrowing  Party  will  borrow  pro 
rata  from  each  fund  source  in  the  same 
proportion  that  the  amount  of  funds 
provided  from  that  fund  source  bears  to 
the  total  amount  then  loaned  through 
the  Money  Pool.  On  a  day  when  more 
than  one  source  of  funds  is  invested  in 
the  Money  Pool  with  different  rates  of 
interest  used  to  fund  loans  through  the 
Money  Pool,  each  borrower  will  borrow 
pro  rata  from  each  such  funding  source 
from  the  Money  Pool  in  the  same 
proportion  that  the  amount  of  funds 
provided  by  that  fund  source  bears  to 
the  total  amount  of  funds  invested  into 
the  Money  Pool.  If  there  are  insufficient 
funds  to  meet  all  borrowing  requests, 
the  needs  of  the  Utility  Subsidiaries  will 
be  met  before  loans  are  made  to  any 
Nonutility  Subsidiaries. 

The  determination  of  whether  a  Party 
has  funds  to  lend  to  the  Money  Pool 
will  be  made  by  its  Treasurer,  or  by  a 
designee  thereof.  CenterPoint.  as 
administrator  of  the  Money  Pool,  will 
provide  each  Party  with  a  report  for 
each  business  day  that  includes,  among 
other  things,  cash  activity  for  the  day 
and  the  balance  of  loans  outstanding. 
All  borrowings  from  the  Money  Pool 
shall  be  authorized  by  the  borrowing 
Party's  treasurer,  or  by  a  designee 
thereof.  No  Party  shall  be  required  to 
effect  a  borrowing  through  the  Money 
Pool  if  such  Party  determines  that  it  can 
(and  is  authorized  to)  effect  such 
borrowing  more  advantageously  directly 
from  banks  or  through  the  sale  of  its 
own  notes  or  commercial  paper. 

Funds  which  are  loaneci  by  Parties 
and  are  not  utilized  to  satisfy  borrowing 
needs  of  other  Parties  will  be  invested 
by  CenterPoint  on  behalf  of  the  lending 


Parties  in  one  or  more  short  term 
instruments,  including  (i)  interest- 
bearing  deposits  with  banks;  (ii) 
obligations  issued  or  guaranteed  by  the 
U.S.  government  and/or  its  agencies; 
(iii)  commercial  paper  rated  not  less 
than  A-1  by  Standard  &  Poor's  and  P- 
1  by  Moody's  Investors  Services,  Inc.; 
(iv)  money  market  funds;  (v)  bank 
certificates  of  deposit;  (vi)  Eurodollar 
funds;  (vii)  repurchase  agreements 
collateralized  by  securities  issued  or 
guaranteed  by  the  U.S.  government;  and 
(viii)  such  other  investments  as  are 
permitted  by  section  9(c)  of  the  Act  and 
rule  40. 

The  interest  rate  applicable  on  any 
day  to  then  outstanding  loans  through 
the  Money  Pool,  whether  or  not 
evidenced  by  a  promissory  demand 
note,  will  be  the  composite  weighted 
average  daily  effective  cost  incurred  by 
CenterPoint  for  external  borrowings 
outstanding  on  that  date.  The  daily 
effective  cost  shall  be  inclusive  of 
interest  rate  swaps  related  to  such 
external  funds.  If  there  are  no  external 
borrowings  outstanding  on  that  date, 
then  the  rate  will  be  the  certificate  of 
deposit  yield  equivalent  of  the  30-day 
Federal  Reserve  "AA"  Non-Financial 
Commercial  Paper  Composite  Rate  or  if 
no  composite  is  established  for  that  day, 
then  the  applicable  rate  will  be  the 
composite  for  the  next  preceding  day  for 
which  a  composite  is  established.  If  the 
composite  shall  cease  to  exist,  then  the 
rate  will  be  the  composite  which  then 
most  closely  resembles  the  Composite 
and/or  most  closely  mirrors  the  pricing 
CenterPoint  would  expect  if  it  had 
external  borrowings. 

Interest  income  related  to  external 
investments  will  be  calculated  daily  and 
allocated  back  to  lending  Parties  on  the 
basis  of  their  relative  contribution  to  the 
Money  Pool  on  that  date. 

Each  Party  receiving  a  loan  from  the 
Money  Pool  shall  repay  the  principal 
amount  of  such  loan,  together  with  all 
interest  accrued,  on  demand  by  the 
administrator  and  in  any  event  not  later 
than  the  expiration  date  of  the 
Commission  authorization  for  the 
operation  of  the  Money  Pool.  All  loans 
made  through  the  Money  Pool  may  be 
prepaid  by  the  borrower  without 
premium  or  penalty. 

Borrowings  by  the  Utility  Subsidiaries^ 
from  the  Money  Pool  shall  not  exceed 
the  following  amounts  at  any  one  time 
outstanding  during  the  Authorization 
Period:  Texas  Genco  LP — $600  million; 
T&D  Utility— $600  million;  GasCo— 
$600  million. 

3.  Other  Intra-Sy'stem  Financing 

The  Subsidiaries  may  also  finance 
their  capital  needs  through  borrowings 
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from  CenterPoint,  directly  or  indirectly 
through  one  or  more  Intermediate 
Holding  Companies.  Any  flnancings  by 
Utility  Subsidiaries  pursuant  to  this 
request  would  be  counted  toward  the 
Money  Pool  limits  above. 

Each  of  the  Intermediate  Holding 
Companies  requests  authority  to  issue 
and  sell  securities  to  its  respective 
parent  companies  and  to  acquire 
securities  from  its  subsidiary  companies 
on  the  same  terms  and  conditions  as 
specified  above. 

D.  Changes  in  Capital  Stock  of  Majority 
Owned  Nonutility  Subsidiaries 

Applicants  request  authority  to 
change  the  terms  of  any  50%  or  more 
owned  Nonutility  Subsidiary's 
authorized  capital  stock  capitalization 
or  other  equity  interests  by  an  amount 
deemed  appropriate  by  CenterPoint  or 
other  intermediate  parent  company, 
provided  that  no  such  action  would  be 
taken  without  the  consents  necessary 
under  applicable  law. 

E.  Payment  of  Dividends  Out  of  Capital 
or  Unearned  Surplus 

Each  of  the  Nonutility  Subsidiaries 
requests  authority  to  declare  and  pay 
dividends  out  of  capital  or  unearned 
surplus  to  the  extent  permitted  by  state 
law. 

CenterPoint  also  requests  authority  to 
declare  and  pay  dividends  out  of  capital 
or  unearned  surplus  in  an  amount  up  to 
$500  million  through  the  Authorization 
Period.  Such  authority  is  required 
because  of  the  accounting  consequences 
of  the  Distribution.  Accordingly, 
CenterPoint  requests  the  Commission  to 
reserve  jurisdiction  over  this  request.  As 
of  December  31,  2002,  CenterPoint  had 
negative  retained  earnings  of 
approximately  $1.1  billion.  It  is 
CenterPoint's  intention  to  declare  and 
pay  dividends  out  of  current  earnings. 

F.  Financing  Subsidiaries 

CenterPoint  and  its  Subsidiaries 
proposes  to  organize  and  acquire, 
directly  or  indirectly,  the  common  stock 
or  other  equity  interests  of  one  or  more 
financing  subsidiaries  (collectively,  the 
"Financing  Subsidiary")  for  the  purpose 
of  effecting  various  financing 
transactions  from  time  to  time  through 
the  Authorization  Period. '^  Financing 
Subsidiaries  may  be  corporations,  trusts, 
partnerships  or  other  entities  created 
specifically  for  the  purposes  described 
in  this  Application.  The  amount  of 
securities  issued  by  the  Financing 


'2  This  request  is  in  addition  to  the  request  for 
authority  in  connection  with  the  securitization  of 
stranded  costs  infra.  Applicants  are  requesting  the 
Commission  to  reserve  jurisdiction  over  that  ^ 
request,  pending  completion  of  the  record. 


Subsidiaries  to  third  parties  will  count 
toward  the  respective  financing  limits  of 
its  immediate  parent.  Authorization  is 
requested  for  the  issuance  of  such 
securities  by  the  Financing  Subsidiaries 
and  for  the  transfer  of  proceeds  from 
such  issuance  to  the  respective  parent 
companies. 

CenterPoint  and,  to  the  extent  such 
issuances  are  not  exempt  under  rule  52, 
the  Subsidiaries  also  request 
authorization  to  issue  their 
subordinated  unsecured  notes 
("Subordinated  Notes")  to  any 
Financing  Subsidiary  to  evidence  the 
loan  of  financing  proceeds  by  a 
Financing  Subsidiary  to  its  parent 
company.  The  principal  amount, 
maturity  and  interest  rate  on  such 
Subordinated  Notes  will  be  designed  to 
parallel  the  amount,  maturity  and 
interest  or  distribution  rate  on  the 
securities  issued  by  a  Financing 
Subsidiary,  in  respect  of  which  the 
Subordinated  Note  is  issued. 
CenterPoint  or  a  Subsidiary  may,  if 
required,  guarantee  or  enter  into  support 
or  expense  agreements  in  respect  of  the 
obligations  of  such  Financing 
Subsidiaries. 

Any  security  issued  to  third  parties 
under  the  requested  authority  will  be 
appropriately  disclosed  in  the  system's 
financial  statements.  Applicants 
anticipate  that  the  Financing 
Subsidiaries  will  be  wholly-owned 
indirect  subsidiaries  of  CenterPoint.  No 
Financing  Subsidiary  shall  acquire  or 
dispose  of,  directly  or  indirectly,  any 
interest  in  any  utility  asset,  as  that  term 
is  defined  under  the  Act,  without  first 
obtaining  any  necessary  approval. 

The  business  of  the  Financing 
Subsidiary  will  be  limited  to  effecting 
financing  transactions  that  have  been 
otherwise  authorized  for  CenterPoint 
and  its  Subsidiaries.  In  connection  with 
these  transactions,  CenterPoint  or  the 
Subsidiaries  may  enter  into  one  or  more 
guarantees  or  other  credit  support 
agreements  in  favor  of  the  Financing 
Subsidiary. 

Any  Financing  Subsidiary  shall  be 
organized  only  if,  in  management's 
opinion,  the  creation  and  utilization  of 
the  Financing  Subsidiary  will  likely 
result  in  tax  savings,  increased  access  to 
capital  markets  and/or  lower  cost  of 
capital  for  CenterPoint  or  its 
Subsidiaries. 

Each  of  CenterPoint  and  the 
Subsidiaries  also  requests  authorization 
to  enter  into  an  expense  agreement  with 
its  respective  Financing  Subsidiary, 
under  which  it  would  agree  to  pay  all 
expenses  of  the  entity.  Any  amounts 
issued  by  the  Financing  Subsidiaries  to 
third  parties  will  be  included  in  the 
additional  external  financing  limitation  - 


for  the  immediate  parent  of  the 
financing  entity.  However,  the 
underlying  intra-system  mirror  debt  and 
parent  guarantee  will  not  be  included. 
Applicafnts  also  seek  authority  for  the 
Financing  Subsidiaries  to  transfer  the 
proceeds  of  any  financing  to  their 
respective  parent  companies. 

IV.  Retention  and  Reorganization  of 
Nonutility  Interests 

A.  Retention  of  Nonutility  Interests 
In  the  July  Order,  the  Commission 
reserved  jurisdiction  over  the  retention 
of  CenterPoint  Energy  Investment 
Management,  Inc.,  MRT  Services 
Company  and  CenterPoint  Energy 
Trading  and  Transportation  Group.  Inc. 
Applicants  request  that  the  Commission 
authorize  the  retention  of  these     ' 
nonutility  interests  except  with  respect 
to  the  canal  currently  owned  by  MRT 
Services  Company. 

CenterPoint  Energy  Investment 
Management,  Inc..  a  Delaware 
corporation  that  is  a  wholly-owned 
subsidiary  of  CenterPoint,  holds  shares 
of  stock  of  AOL  Time  Warner  that  were 
received  in  connection  with  the  1995 
sale  of  certain  cable  television 
businesses. 

MRT  Services  Company  provides 
marketing  services  in  connection  with 
CenterPoint's  gas  pipeline  subsidiaries. 
It  also  is  the  lessor  of  real  estate 
associated  with  telecommunications 
towers  that  are  used  to  provide  services 
to  CenterPoint  system.  CenterPoint  asks 
the  Commission  to  grant  it  three  years 
to  divest  the  canal.  CenterPoint  further 
requests  that  any  order  of  the 
Commission  that  requires  CenterPoint  to 
divest  the  canal  pursuant  to  section 
11(b)(1)  of  the  Act  make  the  necessary 
findings  to  enable  CenterPoint  to  obtain 
the  tax  treatment  provided  by  Section 
1081  of  the  Internal  Revenue  Code,  as 
amended,  in  connection  with  the 
ordered  disposition. 

CenterPoint  Energy  Trading  and 
Transportation  Group,  Inc.  provides 
administrative  payroll  services  to  . 
associated  pipeline  companies  at  cost 
determined  in  accordance  with  rules  90 
and  91.  Applicants  state  that  the 
subsidifiry  is  not  engaged  in  other 
businesses. 

B.  Authority  to  Restructure  Nonutility 
Interests 

CenterPoint  proposes  to  restructure  its 
nonutility  interests  from  time  to  time  as 
may  be  necessary  or  appropriate. 
CenterPoint  will  engage,  directly  or 
indirectly,  only  in  businesses  that  are 
duly  authorized,  whether  by  order,  rule 
or  statute. 
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V.  Disposition  of  the  Texas  Genco 
Entities 

CenterPoint  intends  to  qualify  Texas 
Genco,  LP  as  an  exempt  wholesale 
generator  ("EWG")  as  expeditiously  as 
possible.  In  the  event  that  EWG  status 
is  not  obtained  in  a  timely  fashion, 
CenterPoint-  seeks  authority  under 
section  12(d)  to  sell  the  stock  and/or 
assets  of  the  Texas  Genco  Entities  to 
Rol  iant.  Resources. 

As  of  December  31,  2002.  Texas 
Genco,  LP  owned  and  operated  1 1 
power  generating  stations  (60  generating 
units)  and  had  a  30.8%  interest  in  the 
South  Texas  Project  Electric  Generating 
Station  ("South  Texas  Project"),  for  a 
total  net  generating  capacity  of  14,175 
MVV.  The  South  Texas  Project  is  a 
nuclear  generating  station  with  two 
1,250  MVV  nuclear  generating  units. 

Texas  Genco,  LP  sells  electric 
generation  capacity,  energy  and 
ancillary  services  in  the  Electric 
Reliability  Council  of  Texas,  Inc. 
("ERGOT")  market,  which  is  the  largest 
power  market  in  the  State  of  Texas. 
Since  January  1,  2002.  Texas  Genco, 
LP's  generation  business  has  been 
operated  as  an  independent  power 
producer,  with  output  sold  at  market 
prices  to  a  variety  of  purchasers.  As 
authorized  by  this  Commission  under 
the  July  Order,  on  January  6.  2003. 
CenterPoint  distributed  to  its 
shareholders  approximately  19%  of  the 
common  stock  of  Texas  Genco  Holdings, 
Inc. 

Reliant  Resources  has  an  option  that 
may  be  exercised  between  January  10. 
20()4  and  January  24,  2004  to  purchase 
all  of  the  shares  of  Texas  Genco 
Holdings.  Inc.  common  stock  then 
owned  by  CenterPoint.  The  exercise 
price  under  the  option  would  equal: 

•  The  average  daily  closing  pri(;e  per  share 
of  Texa.s  Genco  Holdings,  Inc.  common  stock 
on  the  New  York  Slock  Exchange  for  the  .10 
conseculive  trading  days  with  the  highest 
average  closing  price  for  any  ;jO-day  trading 
peHod  during  the  120  trading  days         - 
immediately  preceding  lanuary  10.  2004. 
multiplied  by  the  number  of  shares  of  Texas 
Genco  Holdings.  Inc.  common  slock  then 
owned  by  ClenterPoint.  plus 

•  A  control  premium,  up  to  a  maximum  of 
10%,  to  the  extent  a  control  premium  is 
included  in  the  valuation  determination 
made  by  Ihe  Texas  Gommission  relating  to 
the  market  value  of  Texas  Genco  Holdings. 
Inc.'s  common  stock  equity. 

The  exercise  price  formula  is  based 
upon  the  generation  asset  valuation 
methodology  in  the  Texas  electric 
restructuring  law  that  CenterPoint  will 
use  to  calculate  the  market  value  of 
Texas  Genco  Holdings,  Inc.  The  exercise 
price  is  also  subject  to  adjustment  based 
on  the  difference  between  the  per  share 


dividends  Texas  Genco  Holdings,  Inc. 
paid  to  CenterPoint  during  the  period 
from  the  distribution  date  through  the 
option  closing  date  and  Texas  Genco 
Holdings,  Inc.'s  actual  per  share 
earnings  during  that  period.  To  the 
extent  Texas  Genco  Holdings,  Inc.'s  per 
share  dividends  are  less  than  its  actual 
per  share  earnings  during  that  period, 
the  per  share  option  price  would  be 
increased.  To  the  extent  its  per  share 
dividends  exceed  its  actual  per  share 
earnings,  the  per  share  option  price 
would  be  reduced. 

Reliant  Resources  has  agreed  that  if  it 
exercises  its  option.  Reliant  Resources 
would  purchase  from  CenterPoint  all 
nt>tes  and  other  payables  owed  by  Texas 
Genco  Holdings,  Inc.  to  CenterPoint  as 
of  the  option  closing  date,  at  their 
principal  amount  plus  accrued  interest. 
Similarly,  if  there  are  notes  or  payables 
owed  to  Texas  Genco  Holdings.  Inc.  by 
CenterPoint  as  of  the  option  closing 
date.  Reliant  Resources  would  assume 
those  obligations  in  exchange  for  a 
payment  from  CenterPoint  of  an  amount 
equal  to  the  principal  plus  accrued 
interest. 

If  Reliant  Resources  does  not  exercise 
the  option,  CenterPoint  currently  plans 
to  sell  or  otherwise  monetize  its  interest 
in  the  Texas  Genco  Entities.' ' 

VI.  Securitization  of  Stranded  Costs 

The  Texas  electric  restructuring  law 
provides  for  the  use  of  special  purpose 
entities  to  issue  securitization  bonds  for 
the  economic  value  of  generation- 
related  regulatory  assets  and  stranded 
costs.  These  bonds  would  be  amortized 
through  non-bypassable  charges  to  the 
T&D  Utility's  customers  that  are 
authorized  by  the  Texas  Commission. 
Any  stranded  costs  not  recovered 
through  the  securitization  bonds  would 
be  recovered  through  a  non-bypassable 
charge  assessed  to  customers  taking 
delivery  service  from  the  T&D  Utility. 

CenterPoint  seeks  authority  to  form 
and  capitalize  one  or  more  special- 
purpose  subsidiaries  of  the  T&D  Utility 
to  issue  in  an  amount  of  up  to  $6 
billion,  as  determined  by  the  Texas 
Commission,  in  securitization  bonds  in 
2004  or  2005  to  monetize  and  recover 
the  balance  of  stranded  costs  relating  to 
previously  owned  electric  generation 
assets  and  other  qualified  costs  as 
determined  in  a  2004  true-up 
proceeding,  and,  as  may  be  required,  for 
such  subsidiaries  to  transfer  the 
proceeds  to  the  T&D  Utility,  Utility 
Holding,  LLC  and  CenterPoint.  The 
issuance  will  be  done  pursuant  to  a 
Financing  order  issued  by  the  Texas 


"OnterPoint  will  seek  such  additional  authority 
as  may  be  required  in  this  regard. 


Commission.  As  with  the  debt  of  its 
existing  transition  bond  company,  the 
holders  of  the  securitization  bonds 
would  not  have  recourse  to  any  assets 
or  revenues  of  CenterPoint  or  its 
subsidiary  companies  (other  than  those 
of  the  special  purpose  transition  bond 
company),  nor  would  the  system's 
creditors  have  recourse  to  any  assets  or 
revenues  of  the  entity  issuing  the 
securitization  bonds  (again  other  than 
those  of  the  special  purpose  transition 
bond  company).  All  or  a  portion  of  the 
proceeds  from  the  issuance  of  bonds 
will  be  used  to  repay  debt  of 
CenterPoint  and  its  subsidiary 
companies.  Any  issuance  vyould  be 
subject  to  the  Financing  parameters 
described  above.  CenterPoint  requests 
that  the  Commission  reserve  jurisdiction 
over  this  request,  pending  completion  of 
the  record. 

VII.  Other  Authority 

In  the  July  Order,  the  Commission 
authorized  CenterPoint  to  provide  a 
variety  of  services  to  its  Subsidiaries  in 
areas  such  as  accounting,  rates  and 
regulation,  internal  auditing,  strategic 
planning,  external  relations,  legal 
services,  risk  management,  marketing, 
Financial  services  and  information 
systems  and  technology.  CenterPoint 
states  that  it  intends  to  form  a  service 
company  and  is  in  the  process  of 
preparing  the  request  for  authorization. 
In  the  interim,  CenterPoint  seeks 
continuing  authority  to  provide 
jurisdictional  services  and  goods  to  its 
Subsidiaries  through  December  31, 
2003.  CenterPoint  states  that  charges  for 
all  services  will  be  on  an  at-cost  basis, 
as  determined  under  rules  90  and  91  of 
the  Act. 

Kor  Ihe  Gommission.  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  03-14.107  Filed  6-6-0.1:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-47960;  File  No.  SR-Amex- 
2003-17] 

Self-Regulatory  Organizations; 
American  Stock  Exchange  LLC;  Order 
Granting  Approval  of  Proposed  Rule 
Change  and  Amendment  No.  1  Thereto 
Relating  to  "Market  at  4  p.m."  Orders 
for  ETFs 

June  2.  2003. . 

On  March  17,  2003,  the  American 
Stock  Exchange  LLC  ("Amex"  or 


Federal  Register /Vol  68.  No.  110 /Monday,  June  9,  2003 /Notices 


34441 


"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-4 
thereunder,-  a  proposed  rule  change  to 
institute  "Market  at  4  p.m."  ("MCC") 
Orders  for  Exchange  Traded  Funds 
("ETFs").  On  April  17,  2003  the  Amex 
amended  the  proposal. ' 

The  proposed  rule  change,  as 
amended,  was  published  for  comment 
in  the  Federal  Register  on  May  1,  2003.^ 
The  Commission  received  no  comments 
on  the  proposal. 

The  Commission  Finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange  ^  and,  in  particular, 
the  requirements  of  section  6  of  the 
Act "  and  the  rules  and  regulations 
thereunder.  The  Commission  finds  that 
the  proposed  rule  change  is  consistent 
with  section  6(b)(5)  of  the  Act  ^  because 
it  is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest,  and  is  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 

Specifically,  the  Commission  believes 
that  the  procedures  proposed  for 
executing  MCC  Orders  are  similar  to 
those  currently  existing  for  "Market  at 
the  Close"  ("MOC")  Orders  for  all 
Amex-listed  stocks.  The  Commission 
also  notes  that  the  MOC  Order 
procedures  for  Amex-listed  stocks  have 
been  approved  on  a  permanent  basis 
since  1992."  The  Commission  also 


■  15  U.S.C.  78s(b)(1). 

2  17CFR240.19b-». 

^  See  letter  from  Ceraldine  Brindisi,  Vice- 
President  and  Cjjrporate  Secrelar>',  Amex.  to  Nancv 
Sanow.  Assistant  Director,  Division  of  Market 
Regulation.  Commission,  dated  April  16,  2003 
("Amendment  No.  1").  In  Amendment  No.  1.  Ihe 
Amex  replaced  in  its  entirety  the  original  proposed 
rule  change. 

■*  See  Securities  Exchange  Act  Release  No.  47725 
(April  23.  2003).  68  FR  23337. 

^  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiencv.  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

0  15  U.S.C.  78f. 

'15  U.S.C.  78f(b)(5). 

'See  Securities  Exchange  Act  Release  No.  31610 
(December  16, 1992),  57  FR  61131  (December  23. 
"1992)  (SR-Amex-92-34)  (permanently  approving 


believes  that  the  procedures  for 
executing  MCC  Orders  may  potentially 
provide  customers  with  additional 
flexibility  in  order  execution  by 
permitting  transactions  in  ETFs  near  the 
close  of  the  day  at  a  price  that  is  closely 
related  to  the  closing  price  of  the 
underlying  components  for  those  ETFs. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (SR-Amex-2003- 
17)  be,  and  it  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of    ' 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  03-14,371  Filed  6-B-03:  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47959;  File  No.  SR-CBOE- 
2002-05] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Amendments  No.  1,2,3,  and  4  Thereto 
and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  to 
Amendments  No.  5  and  6  Thereto  by 
the  Chicago  Board  Options  Exchange, 
Incorporated  Relating  to  the 
Introduction  of  the  CBOE  Hybrid 
System 

May  30,  2003. 
I.  Introduction 

On  January  18,  2002,  the  Chicago 
Boeird  Options  Exchange,  Incorporated 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")'  and  Rule 
19b— 4  thereunder,-  a  proposed  rule 
change  to  implfement  the  CBOE  Hybrid 
System.  The  CBOE  filed  Amendments 
No.  1,  2,  3,  and  4  to  the  proposed  rule 
change  on  April  2,  2002,  May  17,  2002, 
January  16,  2003,  and  April  7,  2003, 
respectively. '  The  proposed  rule  change 
and  Amendments  No.  1,2,3,  and  4 
were  published  for  comment  in  the 
Federal  Register  on  April  22,  2003. ^ 
The  Commission  received  two  comment 


letters  on  the  proposal.^  The  Exchange 
filed  Amendments  No.  5  and  6  to  the 
proposal  on  May  16,  2003*'  and  May  30, 
2003,"  respectively.  The  CBOE  also' 
submitted  a  letter  responding  to  the  ISE 
Letter  on  May  16,  2003."  This  order 
approves  the  proposed  rule  change  and 
Amendments  No.  1,  2,  3,  and  4:  grants 
accelerated  approval  to  Amendnients 
No.  5  and  6  to  the  proposed  rule  change: 
and  solicits  comments  from  interested 
persons  on  Amendments  No.  5  and  6. 

II.  Description  of  the  Proposal 

The  Exchange  proposes  to  implement 
the  CBOE  Hybrid  System  ( 'Hybrid"  or 


procedures  to  execute  MOC  orders  on  everv  trading 
day). 

9  15  U.S.C.  78s(b)(2). 

'"17CFR200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

'  Amendment  No.  4  supersedes  the  original  filing 
and  Amendments  No.  1.2.  and  3  in  their  entirety. 

■*  Securities  Exchange  Act  Release  No.  47676 
(April  14.  2003),  68  FR  19865. 


'  Letters  from  Mic:hael  ).  .Simutv,  Senior  Vice 
'  President  and  .Secretary.  International  .Securities 
Exchange  ("ISE").  to  |oriathan  C.  Katz.  .SiH;n!tar\. 
Cx)mmissiOn.  dated  Max  13.  2003  ("ISE  U'tter  ); 
and  Philip  D.  DeFeo.  Chairman  and  (;hief  Exe<;utive 
t)fficer.  Pacific  Exchange.  Inc.  ("IH"X").  to  Jonathan 
G.  Katz.  SecrRtar\.  Commission,  dated  Mav  21.  2003 
("PCX  Letter  ■).   ' 

'■  Letter  from  Steve  Youhn.  CBOE.  to  Deliorah 
Flynn.  Assistant  Director.  Division  of  Market 
Regulation  ("Division"),  (Commission.  daltHl  May 
15.  2003  ("Amendment  No.  5").  Amendment  No.  5 
revises  proposed  CBOE  Rule  6.13(b)(iii)  to  clarifv 
that  if  a  marketable  balance  rtMnains  after  a  split 
price  execution,  it  would  be  booked  automatically 
only  if  the  order  is  eligible  for  book  entry. 
Otherwise,  the  balance  would  route  either  to  PAR 
or  BART.  or.  at  the  order  entry  nrms'  discretion,  to 
the  order  entry  firm's  liooth  printer.  Amendment 
No.  5  also  revises  proposed  CBOE  Rule  7.4(a)  to 
require  electronic  submission  of  orders  or<)uoles  lor 
entry  into  the  electronic  Ixjok.  and  to  requin'  such 
orders  and  quotes  to  comply  with  formal 
requirements  prescribed  by  the  Exchange,  i'inally. 
.■\nien3ment  No.  5  moves  the  sentence.  "Orders  not 
eligible  for  automatic  execution  instead  will  route 
to  PAR.  BART.  or.  at  the  order  entry  firm"?; 
discretion,  to  the  order  entrv  firm's  booth  printer", 
from  proposed  CBOE"  Rule  6.13(b)(i)!B)(ii)  to 
proposed  CBOE  6.13(lj)(i)(B).  and  renumlwrs 
subsection  (B)  as  subsection  (C). 

•■  Letter  from  Stexe  Youhn.  Attorney.  CBOg.  to 
Deborah  Flynn.  Assistant  Director.  Division. 
Commission,  dated  May  30.  2003  (".Amendment 
No.  6  ").  First.  Amendment  No.  6  amends  proposed  . 
CBQE  Rule  6.45A(a)(i)  to  clarify  that  only  in-crowd 
DPMs  can  be  considered  to  be  "market 
participants."  Second.  Amendment  No.  6  amends 
proposed  CBOE  Rule  6.45A(c).  regarding  interaction 
of  market  partit  ipant's  quotes  and/or  orders  with 
orders  in  electronic  book,  to  clarify  that  a  trade 
occurs  when  a  market  participant  s  quote  or  order 
interacts  with  the  order  in  the  book:  and  that  the 
CBOE  would  disseminate  a  last  sale  report  at  this 
point  and  decrement  the  disseminated  quote  to 
reflect  the  execution.  Third.  Amendment  No.  6 
describes  in  greater  detail  the  ability  of  market 
makers  to  submit  two-sided  and  one-sided  quotes 
(referred  to  as  orders).  Fourth,  .Amendment  No.  6 
clarifies  that  the  FPC  generally  has  the  discretion 
to  determine  whether  to  route  orders  through  PAR 
or  B-ART.  and  clarifies  how  the  FPC  would  use  that 
discretion.  Fifth.  Amendment  No.  6  clarifles'the 
routing  process  for  orders  that  would  be  eligible  for 
automatic  execution  when  the  CBOE  is  not  at  the 
NBBO.  Si.\th.  Amandment  No.  6  amends  proposed 
CBOE  Rule  6.45A(c)  to  clarify  that  customer  orders 
would  be  the  only  type  of  order  represented  by  floor 
brokers  that  would  be  eligible  to  participate  in  the 
N-second  group. 

"  Letter  from  Edward  ).  |oyce.  President  and  Chief 
Operating  Officer.  CBOE.  to  |onathan  G.  Katz. 
Secretary.  Commission,  dated  May  15,  2003  ("CBOE 
Response  Letter"). 
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"Hybrid  System"),  an  options  trading 
platform  that  would  combine  the 
features  of  electronic  and  open  outcry, 
auction  market  principles,  while,  at  the 
same  time,  providing  market  makers  the 
ability  to  electronically  stream  their 
own  quotes.  Today,  CBOE's 
disseminated  quote  represents,  for  the 
most  part,  only  the  DPM's  automatically 
generated  quotations.  Market  makers  are 
able  to  affect  changes  to  that  quote  only 
in  open  outcry  (or  by  putting  up  manual 
quotes).  Hybrid  would  offer  in-crowd 
market  maikers  and  in-crowd  DPMs  "  the 
opportunity  to  submit  their  own  Hrm 
disseminated  market  quotes  that 
represent  their  own  trading  interest.'"  In 
addition,  in-crowd  floor  brokers  would 
be  permitted  to  enter  orders  on  behalf  of 
their  customers  for  display  in  the 
CBOEs  best  bid  or  offer  ( "BBO"). 
Market  makers  would  have  the  ability  to 
stream  quotes  that  reflect  their 
individual  trading  interest. 

Incoming  electronic  orders  from 
public  customers  and  non-market  maker 
broker-dealers  that  automatically 
execute  against  market  participants' 
quotes  would  be  allocated  to  the  best 
quoters  pursuant  to  a  new  trading 
algorithm.  This  "Ultimate  Matching 
Algorithm"  ("UMA"  or  the  "allocation 
algorithm")  retains  public  customer 
priority  and  rewards  market  participants  ' 
for  quoting  at  the  best  price  and  for 
providing  liquidity  at  the  best  price. 

Hybrid  also  retains  features  of  a  floor- 
based,  open  outcry  exchange.  Order 
entry  firms  would  continue  to  have  the 
option  of  sending  floor  brokers  into  a 
trading  crowd  to  request  markets  on 
behalf  of  their  customers.  Trading 
crowds,  as  is  the  case  today,  would 
continue  to  have  the  opportunity  to 
offer  price  improvement  to  orders  that 
are  exposed  to  the  open  outcry,  auction 
market  environment. 

Under  Hybrid,  non-market  maker 
broker-dealers  would  have  the  same 
access  to  the  automatic  execution 
feature  of  Hybrid  as  public  customers." 
In  this  regard,  non-market  maker  broker- 
dealers  orders  would  be  permitted  to 
automatically  execute  against  quotes 
and  resting  limit  orders  on  the  book, 
whether  those  orders  are  public 
customer  orders  or  broker-dealer  orders. 
Additionally,  at  the  discretion  of  the 


"Stv  Amendmenl  No.  6,  supra  note  7. 

'"In-crowd  floor  brokers  may  rpprcsent  nrderson 
liehalf  of  members,  broker-ilealers.  public 
cuslumeni,  and  the  firm's  pnjprietary  account. 
Pursuant  to  CB(JE  Rule  6.75.  floor  brokers  generally 
may  not  execute  any  orders  for  which  they  have 
been  vested  with  the  discretion  to  choose:  the  class 
of  options  to  buy/sell,  the  number  of  contracts  to 
buy/sell,  or  whether  the  tran$action  would  be  one 
to  buy  or  sell.  Unlike  market  makers  and  the  DHM. 
floor  brokers  may  not  stream  quotes. 

"See proposed  CBOE  Rule  6. 13(b)(i)(B)(1). 


Floor  Procedure  Committee  ("FPC"), 
broker-dealer  orders  would  be  eligible 
for  placement  into  the  electronic  book, 
where  they  may  be  executed 
electronically.'^ 

To  implement  Hybrid,  the  Exchange 
proposes  to  adopt  several  new  rules 
(most  notably,  CBOE  Rules  6.13  and 
6.45A)  and  to  amend  several  existing 
rules.  New  CBOE  Rule  6.13  would 
replace  the  Exchange's  RAES  Rule  6.8 
for  those  classes  in  which  Hybrid  is 
operational  and  would  govern  the 
automatic  execution  of  incoming 
electronic  orders.  Proposed  CBOE  Rule 
6.45A  would  be  the  new  priority  and 
allocation  rule  and  would  codify  UMA. 
A  more  complete  description  of  the 
proposal  is  provided  in  Section  IV, 
below. 

This  proposal  would  apply  only  to 
equity  options.  The  Exchange  proposes 
a  rollout  schedule  to  begin  trading  of 
equity  option  classes  on  Hybrid  by  May 
30,  2003.  New  equity  option  classes 
would  continue  to  be  rolled  out 
gradually  as  the  Exchange  and  its 
membership  become  more  familiar  with 
the  operation  of  the  system.  The 
determination  of  which  classes  to  roll 
out,  and  when  to  rojl  them  out,  would 
be  made  by  the  Equity  FPC.  The 
Exchange  plans  to  expand  the  rollout  to 
the  Top  200  classes  by  January  2004 
and.  by  the  fourth  quarter  of  2004,  to 
expand  the  rollout  to  the  500  most 
active  equity  options.  The  Exchange 
intends  to  implement  Hybrid  floor-wide 
in  all  classes  by  the  fourth  quarter  of 
2006. 

III.  Solicitation  of  Comments   . 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendments  No. 
5  and  6  to  the  proposed  rule  change, 
including  whether  Amendments  No.  5 
and  6  are  consistent  with  the  Act. 
Persons  mailing  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  would  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  would  also 


be  available  for  inspection  and  copying 
at  the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2002-05  and  should  be 
submitted  by  June  30,  2003. 

IV.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change,  as 
amended,  is  consistent  with  the  Act  and 
the  rules  and  regulations  promulgated 
thereunder  applicable  to  a  national 
securities  exchange  and,  in  particular, 
with  the  requirements  of  section  6(b)  of 
the  Act.' *  Specifically,  the  (Jomniission 
finds  that  approval  of  the  proposed  rule 
change,  as  amended,  is  consistent  with 
section  6(b)(5)  of  the  Act '"  in  that  it  is 
designed  to  facilitate  transactions  in 
securities;  to  prevent  fraudulent  and 
manipulative  acts  and  practices;  to 
promote  just  and  equitable  principles  of 
trade;  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities;  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system;  and  in 
general,  to  protect  investors  and  the 
public  interest. 

A.  Automatic  Executions 

CBOE  Hybrid  would  permit  the  > 
automatic  execution  of  incoming 
electronic  customer  and  non-market 
maker  broker-dealer  orders  in  classes 
designated  for  trading  on  Hybrid. 
Pursuant  to  proposed  CBOE  Rule 
6.13(b)(i)(C),  two  categories  of  orders 
would  be  eligible,  for  the  same  number 
of  contracts,  for  automatic  execution: 
orders  from  non-broker-dealer  public 
customers  and  orders  from  non-market 
maker  broker-dealers.  The  appropriate 
FPC  would  be  permitted  to  determine 
that  orders  from  market  makers  and 
specialists  would  also  be  eligible  for 
automatic  execution. '"■'  Orders  not 
eligible  for  automatic  execution  instead 
would  route  to  PAR,  BART.  or.  at  the 
order  entry  firm's  discretion,  to  the 
order  entry  firm's  booth  printer.'" 


'  See  proposed  CBOE  Rule  7.4(a). 


' '  15  U.S.C.  78f(b).  In  approving  this  proposal,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efTicicncy.  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

>M5  U.S.C.  78f[b)(5). 

''■CBOE  market  makers  who  are  physically 
present  in  the  trading  crowd  would  be  permitted  to 
submit  one-sided  quotes  (also  referred  lo  as  an 
order)  or  two-sided  quotes.  .See  Amendment  No.  6. 
supra  note  7. 

"^BART  is  the  Booth  Automated  Routing 
Torrainal  that  enables  Tirms  lo  maintain  orders  in 
electronic  format.  Orders  routed  to  the  firm's  booth, 
as  opposed  to  BAKT.  would  print  at  the  booth  and 
must  be  handled  by  the  Tirm  manually.  As  is  the 
case  today,  the  FPC  would  have  the  di.scretion,  on 
a  class  by  class  basis,  to  route  orders  to  PAR  or 
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In  addition,  the  appropriate  FPC 
would  determine,  on  a  class-by-class 
basis,  the  maximum  size  of  orders 
entitled  to  receive  automatic  execution 
through  Hybrid.  If  the  appropriate  FPC 
determines  to  allow  market  makers  and 
specialists  to  access  the  automatic 
execution  feature  of  Hybrid,  proposed 
CBOE  Rule  6.13(b)(i)(C)  would  permit 
the  FPC  to  establish  the  maximum  order 
size  eligibility  for  such  orders  at  a  level 
lower  than  the  maximum  order  size 
eligibility  for  non-broker-dealer  public 
customers  and  non-market-maker 
broker-dealers. 

Under  proposed  CBOE  Rule 
6.13(b)(iii),  eligible  orders  for  a  size 
greater  than  the  disseminated  size 
would  be  automatically  executed  up  to 
the  disseminated  size.  The  balance  of 
the  order,  if  marketable,  would  be 
executed  automatically  at  the  revised 
disseminated  price  up  to  the  revised 
disseminated  size.  If  not  marketable,  the 
balance  of  the  order  would  book 
electronically,  if  the  order  were  eligible 
for  book  entry.  Otherwise,  the  balance 
would  route  either  to  PAR  or  BART,  or, 
at  the  order  entry  firms'  discretion,  to 
the  order  entry  firm's  booth  printer.'^ 

Pursuant  to  proposed  CBOE  Rule 
6.13(b)(iv),  when  the  CBOE  quotation  is 
inferior  to  the  NBBO,  eligible  orders 
would  not  automatically  execute  and 
instead,  would  route  to  the  DPM's  PAR 
terminal  or,  at  the  order  entry  firm's 
discretion,  to  BART,  for  non-automated 
handling.'"  Eligible  orders  received 
while  the  CBOE  market  is  locked  would 
be  eligible  for  automatic  execution  on 
CBOE  at  the  disseminated  quote, 
provided  that  CBOE's  disseminated 
quote  is  not  inferior  to  the  NBBO,  in 
which  case  the  order  would  route  to  the 
DPM's  PAR  terminal  or,  at  the  order 
entry  firm's  discretion,  to  BART,  for ' 
non-automated  handling. 

In  its  comment  letter,  the  ISE 
questions  why  "an  FPC  would  establish 
a  size  limit  for  orders  eligible  for 
automatic  execution  under  proposed 
Rule  6.13  when  the  size  of  market  maker 
quotes  is  displayed  and  firm  for  certain 


BART.  If  market  maker  orders  are  not  eligible  for 
automatic  execution,  they  would  all  route  to  PAR 
or  they  would  all  route  to  BART.  The  FPC  could 
not  determine  to  route,  for  example,  orders  for 
CBOE  market  makers  that  are  not  in  the  crowd  to 
PAR.  and  competing  market  maker  orders  to  BART. 
The  CBOE  represents  that  routing  decisions  would 
be'changed  infrequently.  See  Amendment  No.  6. 
supra  note  7. 

"See  Amendment  No.  5,  supra  note  6. 

■*  In  these  instances,  the  order  would  route  to 
PAR,  unless  the  order  entry  firm  decides  that  these 
orders  should  route  to  BART,  because  routing  to 
PAR  would  allow  the  DPM  either  to  send  an  order 
through  the  options  intermarket  linkage  or  to 
execute  the  order  at  the  better  price.  See 
Amendment  No.  6,  supra  note  7. 


incoming  orders."'^  The  ISE's  comment 
suggested  that,  in  its  view,  the 
requirements  of  the  Quote  Rule  ^u  and 
an  exchange's  automatic  execution 
system  parameters  must  necessarily  be 
the  same.  The  Quote  Rule,  however, 
does  not  require  an  automatic 
execution.  For  this  reason,  the 
Commission  has  previously  approved 
exchange  rules  that  establish  automatic 
execution  sizes  that  are  different  fitjm 
the  sizes  for  which  responsible  brokers 
oV  dealers  are  obligated  under  the  Quote 
Rule.2> 

The  ISE  also  argues  that  the  size 
restrictions  on  orders  eligible  for 
automatic  execution,  together  with  "the 
requirement  that  broker-dealer  orders 
and/or  competing  market  maker  orders 
must  be  represented  in  the  trading 
crowd  *   *   *  raise  best  execution 
concerns  not  only  for  the  orders 
represented  in  the  trading  crowd,  but 
also  for  incoming  electronic  orders  and 
orders  on  the  electronic  limit  order  book 
that  may  receive  automatic  executions 
at  inferior  prices. "^^  i^  response  to  this 
comment,  CBOE  notes  that  proposed 
CBOE  Rule  6.13(b)(iv)  expressly 
prohibits  the  automatic  execution  of 
orders  at  prices  inferior  to  the  NBBO 
and  that  orders  do  not  lose  this 
protection  merely  because  they  are 
executed  manually  instead  of 
electronically.^^  The  CBOE  also  notes 
that  orders  executed  in  open  outcry 
actually  have  the  potential  opportunity 
to  be  executed  at  better  prices  than  they 
would  receive  if  executed 
electronically.24  The  Commission 
believes  that  the  proposed  rules  are 
consistent  with  the  Act.  Brokers 
continue  to  have  best  execution 
obligations  to  their  customers  and  must 
consider  all  facts  and  circumstances  in 
determining  where  to  route  customers' 
orders. 

Finally,  CBOE  notes  that  the  ISE  is 
incorrect  in  its  statement  that  orders  for  ' 
competing  market  makers  that  are  not 
eligible  for  automatic  execution  must  be 
routed  to  a  floor  broker  in  the  firm's 


'*See  ISE  Letter,  supra  note. 

20  llAcl-1  under  the  Act  ( "Quote  Rule").  17  CFR 
240.11Acl-l. 

"  See.  e.g..  CBOE  Rule  6.8(c)(v).  which  states  that 
"lt)he  appropriate  FPC  shall  determine  the  size  of 
orders  eligible  for  entry  into  RAES.'"  See  also  PCX 
Rule  6.76,  which  states  that  '"(tlhe  maximum  size 
of  an  inbound  order  that  may  be  eligible  for 
execution  on  PCX  Plus  .  . .  will  initially  be 
established  by  the  LMM  in  the  issue,  subject  to  the 
approval  of  the  Options  Floor  Trading  X!k>mmittee. 
Any  request  by  the  LMM  for  changes  to  the 
Maximum  Order  Size  .  . .  must  be  approved  by  two 
Floor  Officials,  whose  approval  must  be  further 
ratified  by  the  Options  Floor  Trading  Committee.'" 
^  ^^  See  ISE  Lettec,  supra  note  6. 

"  See  CBOE  Response  Letter,  supra  note  . 


booth."  Pursuant  to  Proposed  CBOE  " 
Rule  6.1 3(b)(i)(B).  absent  specific 
instructions  by  the  order  entry  firm  to 
the  contrary,  orders  that  are  not  eligible 
for  automatic  execution  mav  route  onlv 
to  PAR  or  BART. 

B.  Priority  and  Allocation 

1 .  Allocation  of  Incoming  Electronic 
Orders 

Under  proposed  CBOE  Rule  6.45A, 
incoming  electronic  orders  would  be 
allocated  to  a  market  participant  who  is 
quoting  or  representing  an  order  at  the 
CBOE  BBO  using  UMA  for  up  to  the  size 
of  its  quote. ^•^'  Public  customer  orders  in 
the  electronic  book  and  at  the  BBO 
would  always  have  priority.  Multiple 
public  customer  orders  in  the  electronic 
book  at  the  same  price  would  be  ranked 
based  on  time  priority. 2" 

A  market  participant  quoting  alone  at 
the  BBO  would  have  priority  and  would 
be  entitled  to  receive  incoming 
electronic  oTder(s)  up  to  the  size  of  its 
quote.  When  more  than  one  market 
participant  is  quoting  at  the  BBO, 
inbound  electronic  orders  would  be 
allocated  pursuant  to  UMA.  UMA 
allocates  orders  based  on  two  separate 
components:  parity  {i.e.,  multiple 
participants  quoting  at  the  best  price)- 
and  depth  of  liquidity  {i.e.,  relative  size 
of  each  market  participant's  quote).-" 
Component  A  of  the  UMA  is  the  parity 
component,  which  would  treat  as  equal 
all  market  participants  quoting  at  the 
relevant  best  bid  or  best  offer. 
Accordingly,  the  percentage  used  for 
Component  A-^is  an  equal  percentage, 
derived  by  dividing  100  by  the  number 
of  market  participants  quoting  at  the 
best  price.  Component  B  of  the  UMA  is 
the  size  pro-rata  component  designed  to 
reward  and  incent  market  participants 
to  quote  with  size.  The  percentage  used 


2"^  If.  pursuant  to  CBOE  Rule  7.4(a).  ihe 
appropriate  FPC  determines  to  allow  broker-dealer 
orders  to  be  placed  in  the  electronic  book.  then,  for 
purposes  of  this  rule,  the  cumulative  number  of 
broker-dealer  orders  in  the  electronic  book  at  the 
best  price  would  be  deemed  one  "market 
participant.  "  regardless  of  the  number  of  broker- 
dealer  orders  in  the  book.  The  allocation  due  the 
broker-dealer  orders  in  the  electronic  book  by  virtue 
of  their  being  deemed  a  ""market  participant"'  would 
be  distribifled  among  each  broker-dealer  order 
comprising  the  "'market  participant"  based  on 
UMA.  See  proposed  CBOE  Rule  6.45A(a)(i)(A)(2). 

2"  If  a  public  customer  order  in  the  electronic 
book  matches,  or  is  matched  by,  a  market 
participant's  quote,  the  public  customer  order 
would  have  priority  and,  the  balance  of  the 
electronic  order,  if  any.  would  be  allocated  based 
on  UMA. 

28  UMA  operates  electronically  and.  as  such,  only 
market  participants  that  are  represented  in  the 
disseminated  quote  would  participate  in  the 
allocation  of  incoming  electronic  orders.  Multiple 
incoming  orders  would  execute  in  accordance  with 
CBOE  Rule  8.51,  Firm  Disseminated  Market  Quotes. 
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for  Component  B  is  that  percentage  that 
the  size  of  each  market  participant's 
quote  at  the  best  price  represents 
relative  to  the  total  number  of  contracts 
in  the  disseminated  quote.  The  final 
relative  weighting  of  Components  A  and 
B  would  be  determined  by  the 
appropriate  FPC.^"  but  initially,  would 
be  equal.  The  assigned  weightings  of 
Components  A  and  B  would  be 
multiplied  by  the  percentages  derived 
for  Components  A  and  B,  respectively, 
and  then  would  be  multiplied  by  the 
size  of  the  incoming  order. 

In  it3  comment  letter,  the  ISE  argues 
that  the  proposal  "will  allow  an  FPC  to 
change  the  allocation  algorithm  in  many 
different  ways  *    *    •  "  and  that  "(s|uch 
a  broad  range  of  allocation  possibilities 
cannot  be  equally  fair  and  equally 
provide  the  best  incentives  for 
competition."  "'  In  response  to  ISE's 
comment,  the  CBOE  represents  that 
changes  to  these  weightings  would  be 
made  very  infrequently  and  would 
apply  floorwide  in  all  classes  within 
that  FPCs  jurisdiction."  The  CBOE 
further  notes  that  the  proposal  requires 
that  changes  to  these  weightings  must 
be  announced  to  Exchange  members  in 
advance  of  implementation.  Thus,  the 
CBOE  concludes  that  there  is  no 
possibility  of  "gaming"  the  formulas  to 
disproportionately  benefit  certain 
trading  crowds. 

As  stated  above,  the  proposed 
allocation  algorithm  consists  of  the 
weighting  of  two  components:  the  parity 
component,  which  treats  as  equal  all 
market  participants  quoting  at  the 
relevant  best  bid  or  best  offer,  and  the 
size  pro-rata  component,  which 
provides  greater  allocations  to  market 
participants  with  larger  quotes.  The 
Commission  must  consider  whether 
each  component  and  all  possible 
combinations  of  each  component  are 
consistent  with  the  Act.  The 
Commission  has  previously  approved 
allocation  algorithms  that  provide  an 
equal  allocation  to  participants  quoting 
at  the  best  price,  as  well  as  algorithms 
that  provide  for  size  pro  rata 
allocations. '-'  The  Commission  also 
believes  that  any  combination  of  those 
two  algorithms  would  be  consistent 
with  the  Act.  In  addition,  the 
Commission  believes  that  the  proposed 
Hybrid  System,  including  the  proposed 
allocation  algorithm,  should 
substantially  enhance  incentives  to 
quote  competitively  by  providing 
market  participants  with  the  ability  to 


independently  submit  their  quotes  and 
then  rewarding  market  participants  that 
quote  at  the  best  price  with  an 
allocation  of  the  resulting  trade.^ ' 

Finally,  although  it  is  not  unlawful  for 
a  market  maker  to  take  the  prices  offered 
by  its  competitors  into  account  when 
setting  its  own  prices,  or  to  follow  or 
copy  prices  of  its  competitors,  such  a 
decision  must  be  a  unilateral  business 
judgment  not  intended  to  harass  or 
punish  a  competitor  for  improving 
prices  or  otherwise  acting  competitively 
and  not  the  result  of  collusive 
agreement.  Accordingly,  the 
Commission  expects  that  the  CBOE  will 
surveil  its  market  to  ensure  that  market 
makers  are  not  coordinating  quotes  in 
the  Hybrid  System  or  engaging  in  other 
anticompetitive  conduct. 

2.  Allocation  of  Orders  Represented  in 
the  Trading  Crowd  by  Floor  Brokers 

Orders  represented  in  the  trading 
crowd  would  first  be  executed  against 
public  customer  orders  in  the  electronic 
book.  Multiple  public  customer  orders 
in  the  electronic  book  at  the  same  price 
would  be  ranked  based  on  time 
priority.  *'• 

After  public  customer  orders  on  the 
book  at  the  best  price  are  exhausted,  the 
method  for  allocating  the  remainder  of 
orders  that  are  represented  in  the 
trading  crowd  by  floor  brokers  would 
depend  upon  whether  there  were  any 
book  market  participants  ("BMP")  ^'■' 
quoting  at  the  prevailing  price.  If  there 
were  no  BMP  present  at  the  prevailing 
price,  open  outcry  orders  would  be 
allocated  pursuant  to  existing  CBOE 
Rule  6.45(a)  and  (b).  If  there  were  a  BMP 
quoting  at  the  prevailing  price,  open 
outcry  orders  would  be  allocated  as 
follows:  If  two  or  more  bids  (offers) 
represent  the  best  price,  priority  would 
continue  to  be  afforded  in  the  sequence 
in  which  the  bids  (offers)  were  made, 
subject  to  the  restriction  that  the  first 
market  participant  to  verbally  respond 
would  be  entitled  to  70%  of  the  order. 


"•Spe  CBOE  Response  Letter,  supra  note  8  . 
"'  See  ISE  Letter,  supra  note  5. 
"  See  CBOE  Response  Letter,  supra  note  8. 
'■'  See  PCX  Rule  6.75(c):  CBOE  Rule  6.45(a)(ii)(2): 
and  PCX  Rule  6.76(a)(4). 


"The  Exchange  has  submitted  the  proposed  rule 
change  pursuant  to  subparagraph  IV.B.h.(i)laa)  of 
the  Commission's  September  11.  2000  Order 
Instituting  Public  Administrative  Proceedings 
Pursuant  to  Section  19(h)(1)  of  the  Securities    . 
Exchange  Act  of  1934.  Making  Findings  and 
Imposing  Remedial  Sanctions,  which  required  the 
CBOE  (as  well  as  other  floor-based  option  market 
exchanges)  to  adopt  new.  or  amend  existing  rules 
to  substantially  enhance  incentives  to  quote 
competitively  and  substantially  reduce 
disincentives  to  act  competitively. 

'■•  See  proposed  CBOE  Rule  6.45A(b)(i)(A). 

J'*  If.  pursuant  to  CBOE  Rule  7.4(a),  the 
appropriate  FPC  determines  to  allow  broker-dealer 
orders  to  be  placed  in  the  electronic  book,  then,  for 
purposes  of  proposed  CBOE  Rule  6.45A(b),  the 
cumulative  number  of  broker-dealer  orders  in  the 
elc<:tronic  book  at  the  best  price  would  be  deemed 
one  BMP.  regardless  of  the  number  of  broker-dealer 
orders  in  the  book. 


The  second  market  participant  to 
verbally  respond  (if  ascertainable) 
would  be  entitled  to  70%  of  the 
remainder  of  the  order  (i.e.,  70%  of 
30%).  The  balance  of  the  order  would 
be  apportioned  equally  among  the 
remaining  market  participants  verbally 
bidding  (offering)  at  the  same  price  and 
the  BMP.  The  portion  allocated  to  the 
BMP  would  be  distributed  among  each 
book  market  participant  pursuant  to  the 
UMA. 

If,  at  any  point,  the  sequence  in  which 
market  participants  verbally  respond  is 
not  ascertainable,  any  remaining 
balance  of  an  incoming  order  would  be 
apportioned  equally  among  the 
remaining  market  participants  bidding 
(offering)  at  the  same  price  and,  if 
applicable,  the  BMP.  If  a  market 
participant  declines  to  accept  any 
portion  of  the  available  contracts,  any 
remaining  contracts  would  be 
apportioned  equally  among  the  other 
participants  who  bid  (offered)  at  the  best 
price  (including  the  book  market 
participant,  if  applicable)  at  the  time  the 
market  was  established,  until  all 
contracts  have  been  apportioned. 

The  Commission  believes  that  the 
proposed  rules  governing  allocation  of 
orders  represented  in  the  trading  crowd 
are  consistent  with  the  Act. 

3.  Interaction  of  Market  Participant's 
Quotes/Orders  with  Orders  in  the  Book 

Under  proposed  CBOE  Rule  6.45A(c), 
market  participants  would  be  permitted 
to  submit  orders  or  quotes  electronically 
to  trade  with  orders  in  the  electronic 
book.  However,  for  purposes  of 
proposed  CBOE  Rule  6.45A(c),  a  floor 
broker  market  participant  would  be 
permitted  only  to  represent  as  agent 
customer  orders."'  When  a  market 
participant's  quote  or  order  interacts 
with  the  order  in  the  book,  a  trade 
occurs,  and  CBOE  would  disseminate  a 
last  sale  report,  and  the  size  of  the  order 
would  be  decremented  to  reflect  the 
execution.'"  If  only  one  market 
participant  submits  an  electronic  order 
or  quote  to  trade  with  an  order  in  the 
electronic  book,  that  market  participant 
would  be  entitled  to  receive  an 
allocation  of  that  order  in  the  electronic 
book  up  to  the  size  of  the  market 
participant's  quote  or  order.  If,  however, 
more  than  one  market  participant 
submits  a  quote  or  order  to  trade  with 
the  book  within  a  period  of  time  not  to 
exceed  5-seconds  '"  of  the  first  market 


^"  See  Amendment  No.  6.  supra  note  7. 

"  Id. 

^"This  N-second  period  is  configurable  by  the 
appropriate  FPC  but  would  never  exceed  S-seconds. 
Any  reduction  of  this  N-second  period  (or 
subsequent  increase)  would  be  announced  to  yh* 
membership  in  advance  of  implementation  via  \ 
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participant  to  submit  an  order  ("N- 
second  group"),  each  member  of  the  N- 
second  group  would  be  entitled  to  share 
in  the  trade  with  the  electronic  bcx>k 
pursuant  to  the  allocation  algorithm 
described  below.  ^^ 

Component  A  of  the  proposed 
allocation  algorithm  is  an  equal- 
percentage  based  on  the  number  of 
..market  participants  in  the  N-second 
group.  Component  B  of  the  proposed 
allocation  algorithm  is  that  percentage 
that  the  order  or  quote  of  each  market 
participant  in  the  N-second  group 
represents  relative  to  the  total  number  of 
contracts  of  such  orders  or  quotes.  The 
final  relative  weighting  of  Components 
A  and  B  would  be  determined  by  the 
appropriate  FPC,*"  but  initially,  would 
be  equal.  The  assigned  weightings  of 
Components  A  and  B  would  be 
multiplied  by  the  percentages  derived 
for  Components  A  and  B,  respectively, 
and  then  would  be  multiplied  by  the 
size  of  the  incoming  order. 

If  a  DPM  were  eligible  for  an 
allocation  by  virtue  of  being  a  member 
of  the  N-second  group,  the  DPM  would 
be  entitled  to  receive  an  allocation  equal 
to  the  amount  it  would  be  entitled  to 
pursuant  to  the  DPM  participation  right 
established  pursuant  to  CBOE  Rule  8.87 
(and  Regulatory  Circulars  issued 
thereunder),  discussed  below.  The 
DPM's  entitlement  percentage  is 
expressed  as  a  percentage  of  the 
remaining  quantity  after  all  public 
customer  orders  in  the  electronic  book 
have  been  executed. 

In  its  comment  letter.  ISE  raises 
several  concerns  about  the  proposed  N- 
second  period.'*'  First,  ISE  questions 
whether  a  marketable  public  customer 
order  that  is  received  diuing  the  N- 
second  period  would  receive  an 
automatic  execution  against  orders  in 
the  limit  order  book  during  the  N- 
second  period.  The  ISE  also  questions 
whether,  if  the  incoming  order  trades 
against  orders  in  the  limit  order  book 
and  the  best  price  moves,  the  interest  in 
the  N-second  group  would  be 
automatically  cancelled.''^ 

The  Commission  believes  that  ISE's 
questions  are  answered  by  CBOE's 
amendment  clarifying  when  a  trade 
occurs  in  the  context  of  an  N-second 


Regulatory  Circular.  Furthertnore,  this  time-period 
would  apply  uniformly  among  all  classes  under  the 
FPC's  jurisdiction.  See  CBOE  Response  Letter, 
supra  note  8. 

'*  See  Amendment  No.  6.  supra  note  .  The  trade 
occurs  when  the  first  market  participant's  quote  or 
order  interacts  with  the  order  in  the  book,  not  at 
the  expiration  of  the  N-second  period. 

*°  As  stated  above,  CBOE  represents  that  these 
weightings  would  be  changed  very  infrequently. 
See  CBOE  Response  Letter,  supra  note  8.  i 

*'  See  ISE  Letter,  supra  note  5. 


group  transaction.''^  Specifically,  as 
amended,  proposed  CBOE  Rule  6.45A(c) 
indicates  that  a  trade  would  occur  when 
a  market  participant's  quote  or  order 
interacts  with  the  order  in  the  book.  At 
this  point,  CBOE  would  disseminate  a 
trade  report  and  decrement  its 
disseminated  quote  to  reflect  the 
execution.  The  N-second  group  is 
relevant  only  to  determining  the 
appropriate  allocation  of  the  trade 
among  market  participants.  According 
to  the  CBOE,  the  N-second  period 
prevents  millisecond  priority  by  giving 
a  form  of  parity  to  market  participant 
orders  submitted  at  virtually  the  same 
time.  Moreover,  because  the  N-second 
group  is  relevant  only  to  the  allocation 
of  the  trade,  members  of  the  N-second 
group  would  not  have  an  opportunity  to 
cancel  trades.'** 

In  addition,  ISE  questions  how  a 
participant  in  the  N-second  group 
representing  a  customer  order  would  be 
treated.'*^  CBOE's  amendment  also 
clarifies  that  if  a  floor  broker  agent 
submits  a  customer  order  to  buy  (sell) 
the  book,  and  that  order  is  first  in  time 
(i.e.,  ahead  of  all  other  market 
participants),  it  would  have  priority. ^^ 
CBOE's  amendment  further  clarifies  that 
a  floor  broker  submitting  a  customer 
order  afler  a  market  participant  would 
become  part  of  the  N-second  group.*^ 
Floor  broker  handheld  quoting/order 
entry  terminals,  provide  floor  brokers 
with  the  ability  to  designate  orders  as 
customer  orders.*^ 


*^  See  Amendment  No.  6,  supra  note  7. 

«■•  See  CBOE  Response  Letter,  supra  note  8. 

*^Id. 

*^  See  Amendment  No.  6.  supra  note  7. 

*' W.  The  Hybrid  System,  at  least  temporarily, 
would  not  recognize  tn-crowd  orders  from  floor 
broker  handheld  devices  for  purposes  of  allowing 
these  orders  to  participate  in  the  N-second  group. 
To  address  this  systems  limitation,  the  Exchange  ^ 
proposes  to  designate  in  each  trading  crowd 
"Temporary  Order  Access  Terminals"  ("T-OATs") 
that  would  allow  floor  brokers  to  enter  customer 
orders  that  would  be  eligible  to  participate  in  the 
N-second  group.  The  CBOE  represents  that  these 
terminals  would  provide  to  floor  brokers  the  same 
functionality  in  terms  of  order  entry  that  in-crowd 
market  makers  currently  have.  The  CBOE  also 
^presents  that  these  T-OATs  would  be  reserved 
exclusively  for  the  use  of  floor  brokers  holding 
customer  orders  and  would  be  conveniently  located 
in  the  trading  pit  such  that  they  are  readily 
available  and  easily  accessible.  The  CBOE  commits 
to  place  at  least  one  T-OAT  in  each  trading  pit  in 
which  Hybrid  is  operational  and  further  commits  to 
provide  as  many  T-OATs  as  are  necessary  to 
accommodate  demand.  The  CBOE  will  provide 
these  T-OATs  for  floor  brokers'  use  until  the  above- 
mentioned  Hybrid  System  limitation  is  resolved  in 
such  a  maimer  that  floor  brokers  have  direct  order 
entry  access  via  floor  broker  workstations.  The 
Exchange  will  continue  to  provide  T-OATs  until 
either  November  28,  2003  or  until  the  Hybrid 
System  is  capable  of  accepting  orders  from  floor 
broker  workstations,  whichever  occurs  first.  See 
proposed  CBOE  Rule  6.45A(c)(iv). 


Finally,  the  ISE  questions  the 
discretion  given  the  FPC  with  respect  to 
the  length  of  the  N-second  interval.  The 
Commission  notes  tha\  the  FPC  may 
only  shorten  the  length  of  this  interval 
and,  as  represented  by  CBOE,  any 
changes  to  the  N-second  interval  would 
be  aimoimced  to  the  membership  in 
advance  of  implementation  and  would 
apply  uniformly  across  all  classes  under 
the  FPC's  jurisdiction. 

Accordingly,  the  Commission  believes 
that  this  proposed  algorithm  is 
consistent  with  the  Act  and  should 
ensure  that  additional  market 
participants  have  an  opportunity  to 
interacit  with  orders  resting  on  the 
Exchange's  electronic  book. 

4.  Quotes  Interacting  with  Quotes 

Because  Hybrid  allows  the 
simultaneous  entry  of  quotes  by 
multiple  market  makers,  there  may  be 
instances  where  quotes  become  locked. 
If  an  in-crowd  market  maker's 
(including  the  DPM)  disseminated  quote 
were  to  interact  with  the  disseminated 
quote(s)  of  another  in-crowd  market 
maker  (including  the  DPM),  resulting  in 
the  dissemination  of  a  "locked"  quote, 
the  following  would  occur: 

(A)  The  Exchange  would  disseminate 
"the  locked  market  and  both  quotes 

would  be  deemed  "firm"  disseminated 
market  quotes. 

(B)  The  market  makers  whose  quotes 
are  locked  would  receive  a  quote  update 
notification  advising  that  their  quotes 
are  locked. 

(C)  A  "counting  period"  would  begin 
during  which  market  makers  whose 
quotes  are  locked  may  eliminate  the 
locked  market.*^  Provided,  however, 
that  in  accordance  with  subparagraph 
(A)  above,  a  market  maker  would  be 
obligated  to  execute  customer  and 
broker-dealer  orders  eligible  for 
automatic  execution  pursuant  to 
proposed  CBOE  Rule  6.13  at  his 
disseminated  quote  in  accordance  with 
CBOE  Rule  8.51.  During  the  "counting 
period,"  market  makers  would  continue 
to  be  obligated  for  one  contract  in  open 
outcry  to  other  market  makers,  in 
accordance  with  CBOE  Rules  8.51  and 
6.48.  If,  at  the  end  of  the  counting 


*^  For  the  first  60  days  after  a  class  begins  trading 
on  the  Hybrid  System,  the  length  of  the  "counting 
period"  for  that  particular  class  would  not  exceed 
ten  seconds.  For  the  next  60  days  thereafter  (I.e., 
days  61-120)  the  length  of  the  "counting  period" 
would  not  exceed  seven  seconds  in  that  class. 
Commencing  on  the  121st  day  after  a  class  begins 
trading  on  the  Hybrid  System,  the  length  of  the 
"counting  period"  would  not  exceed  four  seconds 
in  that  class.  Beginning  April  1.  2004.  all  classes 
trading  on  Hybrid  would  be  subject  to  a  counting 
period  not  to  exceed  four  seconds.  The  appropriate 
FPC  may -shorten  the  duration  of  the  "counting 
period." 
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period,  the  quotes  remain  locked,  the 
locked  quotes  would  automatically 
execute  against  each  other  in 
accordance  with  the  allocation 
algorithm  described  above  in  proposed 
CBOE  Rule  6.45A(a). 

The  Hybrid  System  would  not 
disseminate  an  internally  crossed 
market  (/.e.,  the  CBOE  bid  is  higher  than 
the  CBOE  offer).  If  a  market  maker  were 
to  submit  an  incoming  quote  that  would 
cross  an  existing  quote,  the  Exchange 
would  automatically  alter  the  incoming 
quote  such  that  it  locks  the  existing 
quote,  at  which  point  the  locked  quotes 
would  be  treated  in  accordance  with  the 
procedures  described  above.  The 
Exchange  would  notify  the  second 
market  maker  that  its  quote  has  been 
changed. ^°  The  Commission  believes 
that  the  proposed  provisions  are 
consistent  with  the  Quote  Rule.  Market 
makers  would  continue  to  be  required  to 
honor  their  quotes  and,  thus,  would  be 
obligated  to  execute  incoming  orders 
pursuant  to  proposed  CBOE  Rule  6.13. 
The  Commission  notes  that  the  market 
makers  whose  quotes  are  locked  would 
continue  to  be  obligated  under  the 
Quote  Rule  for  at  least  one  contract  to 
each  other  during  the  counting  period. 
At  the  end  of  the  counting  period, 
assuming  neither  market  maker  has 
changed  its  quotes,  the  market  makers' 
quotes  would  execute  against  each  other 
in  all  series. 

PCX  argues^'  that  these  proposed 
rules  are  inconsistent  with  the  Options 
Intermarket  Linkage  Plan  ("Linkage 
Plan").*2  The  Commission  notes  that  the 
Linkage  Plan's  admonition  to  avoid  the 
dissemination  of  locked  and  crossed 
markets  *^  would  apply  to  CBOE 
Hybrid.  The  Commission  believes  that 
the  proposed  "counting  period" 
provides  a  reasonable  method  for 
market  makers  that  lock  or  cross  a 


^°  During  the  lock  period,  if  the  first  quote  is 
cancelled  or  changed,  the  second  quote  would  be 
restored  to  its  original  value.  For  example,  assume 
MM  A  quotes  1.00-1.20  (which  is  the  CBOEs 
disseminated  quote)  and  MM  B  submits  a  1.25-1.40 
quote.  Because  MM  B's  quote  would  invert  MM  A's 
disseminated  quote,  MM  B's  quote  would  be 
changed  to  1.20-1.40  and  the  disseminated  quote 
would  be  1.20-1.20.  If  during  the  lock  period,  MM 
A  cancels  its  quote,  MM  B's  quote  (which  is 
currently  1.20-1.40)  would  revert  to  1.25-1.40. 

"  S«e  PCX  Letter,  supra  note  5. 

"  See  Securities  Exchange  Act  Release  Nos. 
430S6  duly  28,  2000),  65  FR  48023  (August  4,  2000) 
(order  approving  the  Linkage  Plan  submitted  by 
American  Stock  Exchange  LLC.  Chicago  Board 
Options  Exchange,  Inc.  and  International  Securities 
Exchange.  Inc.):  43574  (November  16,  2000),  65  FR 
70850  (November  28,  2000)  (order  approving  the 
PCX  as  participant  in  Options  Intermarket  Linkage 
Plan):  and  43573  (November  16,  2000),  65  FR  70851 
(November  28,  2000)  (order  approving  Philadelphia 
Stock  Exchange,  Inc.  as  nartirJpant  in  the  Linkage 
Plan). 

"  See  Section       pi  i   C)  of  the  Linkage  Plan. 


market  to  unlock  or  uncross  the  market, 
as  required  by  the  Linkage  Plan.^** 
Importantly,  during  the  "counting 
period,"  the  market  makers  whose 
quotes  are  locked  would  remain 
obligated  to  execute  customer  and 
broker-dealer  orders  eligible  for 
automatic  execution  at  the  locked 
price.55 

PCX  also  argues  that  the  proposal 
would  "exacerbate  the  occurrence  of 
*  *   *  non-disclosed  crossed  markets  to 
the  detriment  of  public  investors."*^ 
The  Linkage  Plan  requires  the  CBOE 
and  the  other  options  exchanges  to 
avoid  the  dissemination  of  locked  or 
crossed  markets.  If  a  market  maker  were 
to  submit  an  incoming  quote  that  would 
cross  an  existing  quote,  the  Exchange 
proposed  to  automatically  alter  the 
incoming  quote  such  that  it  locks  the 
existing  quote,  thus  avoiding  the 
dissemination  of  a  crossed  market.  The 
Commission  believes  the  proposed  rules 
regarding  crossed  markets  provide  a 
reasonable  method  of  avoiding  the 
dissemination  of  inverted  markets. 

5.  DPM's  Participation  Entitlement 

Under  proposed  CBOE  Rule 
6.45{a)(iKC),  if  a  DPM  is  eligible  for  an 
allocation  pursuant  to  the  operation  of 
the  UMA  described  above,  the 
appropriate  FPC  would  determine 
whether  a  DPM's  allocation  would  be:^^ 

(A)  the  greater  of  the  amount  it  would 
be  entitled  to  pursuant  to  the  DPM 
participation  right  established  pursuant 
to  CBOE  Rule  8.87  (and  Regulatory 
Circulars  issued  thereunder)^^  or  the 
amount  it  would  otherwise  receive 
pursuant  to  the  operation  of  the 
proposed  allocation  algorithm  described 
above:  or 

(B)  the  amount  it  would  be  entitled  to 
pursuant  to  the  DPM  participation  right 
established  pursuant  to  CBOE  Rule  8.87 
(and  Regulatory  Circulars  issued 
thereunder). 59 


"  See  proposed  CBOE  Rule  6.45A(d). 

**  See  PCX  Letter,  supra  note  5. 

"  See  proposed  CBOE  Rule  6.45A(a)(i)(C).  Each 
pronouncement  regarding  which  allocation 
alternative  to  be  used  would  be  made  via 
Regulatory  Circular. 

^■CBOE  Rule  8.87  states  that  "(slubject  to  the 
review  of  the  Board  of  Directors,  the  MTS 
Committee  may  establish  from  time  to  time  a 
participation  entitlement  formula  that  is  applicable 
to  all  DPMs."  Any  changes  to  this  formula  are 
required  to  be  filed  as  a  proposed  rule  change 
pursuant  to  Section  19(b)  of  the  Act.  Currently,  a 
DPM's  participation  entitlement  is  40%  when  there 
are  two  market  makers  at  parity  with  the  DPM  and 
30%  when  there  are  three  or  more  market  makers 
at  parity  with  the  DPM.  See  Securities  Exchange 
Act  Release  No.  43750  (December  20,  2000),  65  FR 
82420  (December  28,  2000)  (SR-CBOE-0O-S2). 

><  Due  to  a  systems  limitation,  the  Exchange 
initially  would  use  method  two  and  set  the  DPM's 
allocation  at  the  amount  it  would  be  entitled  to 


In  either  case,  the  DPM's  entitlement 
cannot  exceed  the  size  of  the  DPM's 
quote. 

ISE  expressed  its  concern  that  "the 
ability  to  *  *   *  decide  between 
alternative  DPM  entitlement  formulas 
might  be  used  to  protect  the  DPM  or 
maximize  its  participation  based  upon 
the  level  of  competition  it  faces."  ^^  In 
response,  the  CBOE  states  that  the 
Hybrid  filing  does  not  propose  to 
change  the  level  of  the  participation 
right  guaranteed  to  DPMs  and  that 
changes  to  the  DPM  participation  right 
are  governed  by  CBOE  Rule  8.87  and  are 
subject  to  Board  review.  The 
Commission  also  notes  that  any  changes 
to  the  DPM's  participation  rights  must 
be  filed  with  the  Commission  as  a 
proposed  rule  change  pursuant  to 
Section  19(b)  of  the  Act. 

In  addition,  CBOE  notes  that  the 
decision  by  the  FPC  regarding  the 
allocation  a  DPM  would  receive  under 
proposed  CBOE  Rule  6.45A(i)(C)  would 
be  in  effect  floorwide  in  all  classes 
under  the  FPC's  jurisdiction  and  would 
be  announced  to  the  membership  in 
advance  of  implementation.  CBOE 
believes  this  would  preclude  switching 
between  the  two  allocation  alternatives 
on  a  class  basis  based  upon  the  level  of 
competition  faced  by  a  DPM. 

The  Commission  recognizes  that  a 
large  guaranteed  participation  right 
would  erode  the  incentive  of  other 
market  makers  to  make  competitive 
markets.  Thus,  the  Commission  must 
weigh  whether  a  proposed  participation 
right  adequately  balances  the  aim  of 
rewarding  the  specialist  or  lead  market 
maker  with  the  aim  of  leaving  a  sizeable 
enough  portion  of  the  incoming  order 
for  the  other  market  makers  quoting  at 
the  same  price.^'  The  Commission  has 
previously  taken  the  position  that  a 
trade  participation  right  that  does  not 
exceed  40% ,  including  any  guaranteed 
percentage  of  the  trade  to  be  accorded 
to  any  other  trade  participant,  is  not 
inconsistent  with  the  Act.^^  jhe 


pursuant  to  CBOE  Rule  8.87  (and  Regulatory 
Circulars  issued  thereunder). 

•"  See  ISE  Letter,  supra  note  5. 

B<  See  Securities  Exchange  Act  Release  No.  43100 
duly  31,  2000),  65  FR  48778,  48787-90  (August  9, 
2000)  ( "Phlx  80/20  Proposal  ")  (Commission 
requested  comment  on  whether  the  proposal  by  the 
Phlx  to  establish  an  80%  specialist  guarantee  would 
be  consistent  with  the  Act). 

<"  See,  e.g..  Securities  Exchange  Act  Release  No. 
45936  (May  15,  2002),  67  FR  36279,  26280  (May  23, 
2002)  (SR-CBOE-2002-10)  (approving  participation 
entitlements  that  range  from  34  percent  to  40 
percent  for  the  DPM  providing  the  primary  quote 
feed,  depending  on  the  total  number  of  appointed 
market  makers  in  the  option):  Securities  Exchange 
Act  Release  No.  42835  (May  26,  2000),  65  FR  35683. 
35685-«6  (June  5,  2000)  (SR-CBOE-99-10) 
(approving  DPM  guarantee  for  crossed  orders  that, 
when  combined  with  the  percentage  crossed  by  the- 
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Commission  notes  that  under  the 
proposed  rules,  the  most  to  which  the 
DPM  would  be  entitled  would  jhe  either 
the  guarantee,  which  is  capped  at  40%, 
or  the  amount  to  which  it  would  be 
entitled  pursuant  to  the  proposed 
allocation  algorithm,  discussed  above. 
This  approach  is  consistent  with  rules 
previously  approved  by  the 
Commission.^3 

C.  Orders  on  the  Book 

The  Exchange  proposes  to  amend 
CBOE  Rule  7.4(a)  to  expand  the  types  of 
orders  eligible  for  entry  into  the 
electronic  book.^  Market  participants 
would  be  permitted  to  place  orders  in 
the  book  (in  those  classes  in  which 
Hybrid  is  operational.)  Proposed 
paragraph  (a)(1)  to  CBOE  Rule  7.4 
would  enable  the  FPC  to  allow  all 
broker-dealer  orders  to  be  book  eligible 
or,  to  allow  orders  from  those  broker- 
dealers  that  are  not  market  makers  or 
specialists  to  enter  the  book.  This 
proposed  rule  also  would  require 
members  submitting  orders  or  quotes  for 
entry  into  the  electronic  book  to  do  so 
electronically  and  require  them  to 
comply  with  such  format  requirements 
as  may  be  prescribed  by  the  Exchange.^^ 

ISE  contends  that  the  proposal  allows 
"an  FPC  to  distinguish  between  broker- 
dealer  orders  and  competing  market 
maker  orders  on  a  class  basis,  and  to 
decide  whether  one  or  both  categories  of 
orders  may  be  permitted  on  the  book 
and/or  be  eligible  for  automatic 
execution."^*  In  its  response,  CBOE 
states  that  the  Hybrid  proposal  does  not 
discriminate  against  competing  market 
maker  orders  because  they  are  treated  - 


floor  broker,  cannot  exceed  40%  of  the  original 
order  (after  relevant  public  customer  orders  have 
been  satisfied)):  and  Securities  Exchange  Act 
Release  No.  42455  (February  24,  2000).  65  FR 
11388.  11398  (March  2,  2000)  (approving 
International  Securities  Exchange's  application  for 
registration  as  a  national  securities  exchange,  which 
contains  a  40%  participation  right  for  facilitating 
EAMs);  See  also  Phlx  80/20  Proposal,  supra  note 
61. 

S3  See  Supplementary  Material  .01(b)  to  ISE  Rule 
713,  which  states  that  "[ilf  the  Primary  Market 
Maker  is  quoting  at  the  best  price,  it  has 
participation  rights  equal  to  the  greater  of  (i)  the 
proportion  of  the  total  size  at  the  best  price 
represented  by  the  size  of  its  quote,  or  (ii)  sixty 
percent  (60%)  of  the  contracts  to  be  allocated  if. 
there  is  only  one  (1)  other  Non-Customer  Order  or 
market  maker  quotation  at  the  best  price,  forty 
percent  (40%)  if  there  are  two  (2)  other  Non- 
Customer  Orders  and/or  market  maker  quotes  at  the  ^ 
best  price,  and  thirty  percent  (30%)  if  there  are 
mbre  than  two  (2)  other  Non-Customer  Orders  and/ 
or  market  maker  quotes  at  the  best  price."  See  also 
PCX  Rule  6.76(a)(2)(C)(iii),  which  states  that  the 
"LMM  will  be  allocated  a  number  of  contracts  equal 
to  the  greater  of  their  guaranteed  participation  or 
their 'size  pro  rata' allocation  *  *   *." 

**  Currently,  only  public  customer  orders  are 
eligible  for  entry  in  the  book. 

"  See  Amendment  No.  5,  supra  note  6. 

*"  See  ISE  Letter,  supra  note  5. 


the  same  way  that  orders  for  CBOE 
market  makers  who  are  not  physically 
present  in  the  trading  crowd  are 
treated.""^  In  this  regard,  a  CBOE  market 
maker  that  is  not  physically  present  in 
the  trading  crowd  would  be  eligible  to 
receive  automatic  executions  in  that 
class  only  if  all  other  market  makers 
(including  competing  market  makers) 
were  also  eligible.^^ 

However,  a  market  maker  who  is 
physically  present  in  the  trading  crowd 
would  be  permitted  to  submit  one-sided 
quotes  (also  referred  to  as  an  order)  or 
two-sided  quotes.^^  These  one  and  two- 
sided  quotes  would  be  treated  in  the 
same  manner  by  the  Hybrid  System.^" 
Such  quotes  would  route  directly  to  the 
CBOEdirect  platform;  would  have  the 
same  participation  entitlements  in 
UMA;  would  be  eligible  to  participate  in 
the  N-second  group  as  described  in 
proposed  CBOE  Rule  6.45A(c);  and 
would  be  subject  to  proposed  CBOE 
Rule  6.45A(d)  if  they  locked  the  quote 
of  another  market  maker. ^' 
Furthermore,  an  in-crowd  market  maker 
would  be  required  to  be  firm  pursuant 
to  the  Quote  Rule  for  a  one-sided  quote 
to  the  same  e:$tent  he  or  she  would  be 
for  a  two-sided  quote.  ^^ 

The  Commission  believes  that  the 
proposal  does  not  unfairly  discriminate 
against  competing  market  makers  and 
may  enhance  access  to  the  book. 

D.  Firm  Quotations 

The  Exchange  proposes  to  amend 
CBOE  Rule  8.51(a)(1)  to  clarify  that  in 
Hybrid  classes,  the  market  participant 
who  submits  a  quote  that  is 
disseminated  would  be  the  responsible 
broker  or  dealer  for  that  quote  for 
purposes  of  the  Exchange's  rule  and  the 
Quote  Rule.  Proposed  subparagraph 
(c)(l)(a)(i)  to  CBOE  Rule  8.51  states  that 
the  firm  quote  requirement  for  customer 
orders  would  be  the  size  disseminated 
to  vendors.  In  subparagraph  (a)(ii),  the 
Exchange  proposes  to  clarify  that4he 
firm  quote  requirement  for  broker-dealer 
orders  would  be  the  lesser  of  the  size  it 
disseminates  to  vendbrs  or  periodically 
publishes  in  a  different  manner.  This 
proposed  rule  is  almost  identical  to  the 
CBOE's  current  rule,  except  that  it 
provides  flexibility  to  allow  the 
Exchange  to  disseminate  its  broker- 
dealer  firm  quote  size  (rather  than  to 
periodically  publish  it). 

In  addition,  CBOE  proposes  a  change 
to  Interpretation  .10  to  CBOE  Rule  8.51 


,  to  clarify  the  timing  of  when  an  order 
has  been  presented  to  a  responsible 
broker  or  dealer.  Currently,  because  the 
trading  crowd  as  a  whole  is  the 
responsible  broker  or  dealer,  an  order  is 
considered  to  be  presented  to  the 
responsible  broker  or  dealer  at  the  time 
it  is  received  on  a  PAR  station.  This 
interpretation  would  remain  the  same 
for  non-Hybrid  classes.  For  Hybrid 
classes,  an  order  received  on  a  PAR 
station  is  presented  to  a  responsible 
broker  or  dealer  that  is  not  the  DPM 
when  the  order  is  aimounced  to  the 
trading  crowd.^^  However,  an  order  is 
considered  presented  to  the  DPM  at  the 
time  of  receipt  of  the  order  on  PAR. 
Thus  when  an  order  is  received  on  PAR 
when  the  disseminated  quote  represents 
the  DPM  and  other  market  makers,  there 
would  be  two  separate  times  when  the 
order  has  been  presented  for  Quote  Rule 
purposes:  the  order  would  be  presented 
to  the-DPM  at  the  time  the  order  is 
received  on  PAR,  while  the  order  would 
be  presented  to  another  responsible 
broker  or  dealer  when  the  order  is 
aimoxmced  to  the  crowd. 

ISE  argues  that  "the  proposal  changes 
the  point  at  which  firm  quote 
obligations  attached  to  orders 
represented  by  floor  brokers  to  the  time 
they  are  presented  to  the  crowd  so  there 
is  greater  potential  for  the  quote  to  have 
changed  from  the  time  the  order  was 
received  at  the  CBOE  to  the  time  it  is 
walked  into  the  crowd."  The  Quote 
Rule,  among  other  things,  requires  a 
responsible  broker  or  dealer  to  execute 
orders  presented  to  it  by  another  broker- 
dealer,  at  a  price  at  least  as  favorable  as 
the  responsible  broker  or  dealer's 
published  bid  or  offer.  The  Commission 
believes  that  CBOE's  proposed  rule 
amendment  is  consistent  with  the  Quote 
Rule  because  a  responsible  broker  or 
dealer  in  the  trading  crowd  would  not 
be  "presented"  with  an  order  until  it  is 
announced  to  the  crowd. 

The  Commission,  nonetheless,  has 
concerns  about  the  potential  for 
responsible  brokers  or  dealers  to 
improperly  avoid  their  Quote  Rule 
obligations.  The  Commission  expects 
the  CBOE  to  surveil  not  only  for 
violations  of  the  Quote  Rule  by  the  DPM 
and/or  other  responsible  brokers  or 
dealers,  but  also,  for  the  DPM's  handling 


^'  See  CBOE  Response  Letter,  supra  note  8. 
**See  Amendment  No.  6,  supra  note  7. 


"  In  Amendment  No.  4,  the  Exchange  noted  that 
market  makers  in  the  crowd  have  no  control  over 
PAR  and  no  access  to  PAR  and  would  be  unaware 
that  an  order  resides  on  PAR  until  that  order  is 
announced  to  them.  Currently,  even  though  a 
market  maker  may  be  imaware  of  the  receipt  of  an 
order  on  PAR,  because  the  disseminated  quote 
represents  the  entire  trading  crowd,  the  entire 
crowd  is  deemed  to  receive  the  order  upon  receipt 
of  the  order  on  PAR.  In  Hybrid,  each  market  maker 
has  its  own  quote.  See  Amendment  No.  4.  supra 
note  3. 
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of  orders  received  by  it  for  presentation 
to  responsible  brokers  or  dealers.  The 
Commission  intends  to  monitor  closely 
the  CBOE's  efforts  in  this  regard. 

E.  Obligations  of  Market  Makers 

CBOE  Rule  8.7  governs  market  maker 
obligations.  Market  makers  on  the  CBOE 
Hybrid  System  would  continue  to  be 
subject  to  the  obligations  imposed  by 
this  rule,  as  amended.  The  psoposed 
change  to  Section  (b)(ii)  of  CBOE  Rule 
8.7  clarifies  that  market  makers  would 
be  obligated  to  honor  their  quotes  for  up 
to  their  disseminated  size,  in 
accordance  with  the  Quote  Rule.  In 
addition,  market  makers  would  be 
deemed  the  "responsible  broker  or 
dealer"  for  quotes  they  cause  to  be 
disseminated. 

Under  Hybrid,  market  makers  would 
be  able  to  quote  verbally  in  open  outcry 
in  response  to  a  request  for  a  market,  or 
to  quote  electronically  (or  submit  orders 
electronically)  by  use  of  an  exchange- 
approved  quoting  device.  CBOE  Rule 
8.7  also  would  clarify  that  market 
makers  must  be  physically  present  in 
the  trading  crowd  to  quote  and  submit 
orders.  Market  maker  quotes  would  be 
.  required  to  be  for  ten  contracts  or  more. 
This  size  obligation  would  apply  only  to 
a  market  maker's  initial  undecremented 
quote. 

In  addition,  the  Exchange  proposes 
new  paragraph  (d)  to  CBOE  Rule  8.7, 
which  would  establish  additional 
obligations  for  market  makers  trading 
Hybrid  classes.^*  Specifically,  if  a 
market  maker  on  the  CBOE  Hybrid 
System  transacts  more  than  20%  of  its 
contract  voliune  electronically  in  an 
appointed  Hybrid  class  during  any 
calendar  quarter,  the  market  maker 
would  be  required  to  maintain 
continuous,  two-sided  quotes  for  at  least 
ten  contracts  in  a  designated  percentage 
of  series  within  the  class,  depending  on 
the  percentage  of  the  market  maker's 
contract  volume  transacted 
electronically.^'  The  following  schedule 
would  apply: 


%  ol  OvMtf  Class  Voluma 

Transactad  on  CBOE  Ourtng  me 

Previous  Quarlar  that  was 

Transac«ad  Elactronically 

ElactiDrtc  QuoHng  X  Re- 

quiramanl  (Paioanlaga  of 

tartaa) 

50or  Beiow 

51-75  

Above  75  

20 
40 
60 

Such  market  makers  also  would  be 
required  to  provide  a  two-sided  market 
for  a  minlmiun  of  ten  contracts  in 
response  to  any  request  for  quote  by  a 
floor  broker  or  DPM  representing  an 


order  as  agent.  Finally,  such  market 
makers  would  be  required  to  comply 
with  the  quote-width  requirements 
contained  in  CBOE  Rule  8.7(b)(iv). 

Market  makers  that  transact  20%  or 
less  of  their  contract  volume 
electronically  would  be  required  to 
provide  a  two-sided  market  for  a 
minimum  of  ten  contracts  in  response  to 
any  request  for  quote  by  a  floor  broker 
or  DPM  representing  an  order  as  agent. 
Such  verbal  quotes  would  be  required  to 
comply  with  the  quote-width 
requirements  in  CBOE  Rule  8.7(b)(iv). 
These  market  markers'  electronic 
quotes,  however,  would  not  be  required 
to  comply  with  the  quote-width 
requirements  of  CBOE  Rule  8.7(b)(iv). 
Although  these  market  makers  would 
not  be  obligated  to  quote  electronically 
in  any  designated  percentage  of  series 
within  that  class,,any  voliune  transacted 
electronically  by  such  market  maker 
would  not  count  towards  their  in-person 
requirement  in  CBOE  Rule  8.7.03{B)7^ 

Market  makers  receive  certain  benefits 
for  carrying  out  their  duties.  For 
example,  a  lender  may  extend  credit  to 
a  broker-dealer  without  regard  to  the 
restrictions  in  Regulation  T  of  the  Board 
of  Governors  of  the  Federal  Reserve 
System  if  the  credit  is  to  be  used  to 
finance  the  broker-dealer's  activities  as 
a  specialist  or  market  maker  on  a 
national  seciu-ities  exchange.  ^^  The 
Commission  believes  that  a  market 
maker  must  have  an  affirmative 
obligation  to  hold  itself  out  as  willing  to 
buy  and  sell  options  for  its  own  account 
on  a  regular  or  continuous  basis  to 
justify  this  favorable  treatment.  In  this 
regard,  by  excluding  electroriic 
transactions  from  satisfying  a  market 
maker's  in-person  requirements  where 
the  market  maker  transacts  only  20%  or 
less  of  its  contract  volume  electronically 
and  is  not  required  to  continuously 
quote  or  comply  with  quote-width 
requirements,  the  Commission  believes 
that  CBOE's  rules  impose  such 
affirmative  obligations  on  CBOE  Hybrid 
market  makers.    . 

V.  Accelerated  Approval  of 
Amendments  No.  5  and  6 

The  Commission  finds  good  cause  for 
approving  Amendments  No.  5  and  6  to 
the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  amendment  is 
published  for  comment  in  the  Federal 
Register  pursuant  to  Section  19(b)(2)  of 
the  Act.^"  Amendments  No.  5  and  6 
merely  make  clarifications  to  the 
proposed  rule  text  in  response  to 


comments  made  in  the  ISE  Letter  and  by 
Commission  staff.  Therefore,  the 
Commisfipn  believes  that  accelerated 
approval  of  Amendments  No.  5  and  6  is 
appropriate. 

VI.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  Act  and  the  rules  and 
regulations  thereunder  applicable  to  a 
national  securities  exchange,  and,  in 
particular,  with  section  6(b)(5)  of  the 
Act.'« 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,8o  that  the 
proposed  rule  change  (SR-CBOE-2002- 
05)  and  Amendments  No.  1,  2,  3,  and  4 
are  approved,  and  that  Amendments  No. 
5  and  6  thereto  are  approved  on  an 
accelerated  basis. 

For  the  Comniission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  03-14368  Filed  6-6-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47951 ;  File  No.  SR-CHX- 
2003-13] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Stock  Exchange,  Incorporated 
To  Extend  a  Pilot  Rule  Interpretation 
Relating  To  Trading  of  Nasdaq/NM 
Sacuritias  In  Subpenny  Increments 

May  30.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),!  and  Rule  19b-^  thereimder,^ 
notice  is  hereby  given  that  on  May  28, 
2003,  the  Chicago  Stock  Exchange, 
Incorporated  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
CoDunission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  IT  below,  which  Items  have    ' 
been  prepared  by  the  Exchange.  The 
Exchange  filed  the  proposal  pursuant  to 
section  19(b)(3)(A)  of  the  Act,3  and  Rule 
19b— 4(f)(6)  *  thereunder,  which  renders 
the  proposal  effective  upon  filing  with 
the  Commission.  The  Commission  is 


74. 79  fiie  proposed  obligations  in  paragraph 
(d)  would  be  applicable  on  a  per  class  basis  and 
would  apply  only  to  market  makers  trading  on  the 
CXOE  Hybrid  System  and  only  in  those  Hybrid 
classes. 


**  All  market  makers  electronically  quoting  in  a 
Hybrid  classs  would  be  required  to  post  an  initial 
undecremented  bid  or  offer  of  at  least  ten  contracts. 

"See  12  CFR  221.5(c)(6). 

'•  15  U.S.C.  788(b)(2). 


'»15U.S.C78*(b)(5). 
•<>15U.S.C78s(b)(2). 
»» 17  CFR  200.30-3(a)(12). 
'  15  U.S.C  78s(b)(l). 
2l7CTR240.19b-4. 
M5  U.S.C.  78s(b)(3)(A). 
*  17  CFR  240.19b-4(f)(6).  The  Commission 
waived  the  5-day  pre-filing  notice  requirement. 
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publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.-  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend 
through  December  1,  2003,  the  pilot  rule 
interpretation  relating  to  the  trading  of 
Nasdaq/NM  securities  in  subpenny 
increments.  The  pilot  is  due  to  expire 
on  May  31.  2003.  The  CHX  does  not 
propose  to  make  any  substantive  or 
typographical  changes  to  the  pilot;  the 
only  change  is  an  extension  of  the 
pilot's  expiration  date  through 
December  1.  2003.  The  text  of  the 
proposal  is  available  at  the  Commission 
and  at  the  CHX. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CHX  included  statements  concerning 
the  purpose  of  and  basis  for  its  proposal 
and  discussed  any  comments  it  received 
regarding  the  proposal.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
CHX  has  prepared  summaries,  set  forth 
in  Sections  A,  B  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

1.  Purpose 

On  April  6,  2001,  the  Commission 
approved,  on  a  pilot  basis  through  July 
9,  2001,  a  pilot  rule  interpretation  (CHX 
Article  XXX,  Ilule  2,  Interpretation  and 
Policy  .06  "Trading  in  Nasdaq/NM 
Securities  in  Subpenny  Increments")  ^ 
that  requires  a  CHX  specialist  (including 
a  market  maker  who  holds  customer 
limit  orders)  to  better  the  price  of  a 
customer  limit  order  in  his  book  which 
is  priced  at  the  national  best  bid  or  offer 
("NBBO")  by  at  least  one  penny  if  the 
specialist  determines  to  trade  with  an 
incoming  market  or  marketable  limit 
order.  The  pilot  has  been  extended  six 
times  and  is  now  due  to  expire  on  May 
31,  2003.8  The  CHX  now  proposes  to 


°  See  Securities  Exchange  Act  Release  No.  44164 
(April  6,  2001),  66  FR  19263  (April  13,  2001)(SR- 
CHX-2001-07). 

^  See  Securities  Exchange  Act  Release  Nos.  44535 
(July  10,  2001),  b6  FR  37251  (July  17,  2001) 
(extending  the  pilot  through  November  5,  2001): 
45062  (November  15.  2001),  66  FR  58768 
(November  23,  2001)  (extending  the  pilot  through 
January  14,  2002);  45386  (February  1,  2002),  67  VR 


extend  the  pilot  through  December  1, 
2003.  The  CHX  proposes  no  other 
changes  to  the  pilot,  other  than . 
extending  it  through  December  1,  2003. 

2.  Statutory  Basis 

The  CHX  believes  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  that  are  applicable  to  a 
national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
section  6(b).'  In  particular,  the  CHX 
believes  the  proposal  is  consistent  with 
section  6(b)(5)  of  the  Act »  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to,  and  to  perfect  the 
mechanism  of,  a  fi^e  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  EfiEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest; 

(ii)  Impose  any  significant  burden  on 
competition;  and 

(iii)  Become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  9  and  Rule  19b-4(f)(6)  thereunder.^" 
At  any  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 


6062  (February  8,  2002)  (extending  the  pilot 
through,April  15.  2002);  45755  (April  15,  2002),  67 
FR  19607  (April  22.  2002)  (extending  the  pilot 
through  September  30,  2002);  46587  (October  2, 
2002),  67  FR  63180  (October  10,  2002)  (extending 
the  pilot  through  January  31.  2003):  and  47372 
(February  14.  2003),  68  FR  8955  (February  26,  2003) 
(extending  the  pilot  through  May  31.  2003). 

'  15  U.S.C.  78f(b). 

8 15  U.S.C.  78f(b)(5). 

9  15  U.S.C.  78s(b)(3)(A). 

•017  CFR  240.19b-4(f)(6). 


necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

The  Exchange  has  requested  that  the 
Commission  waive  the  30-day  operative 
delay.  The  Commission  believes 
waiving  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest. 
Acceleration  of  the  operative  date  will 
allow  the  pilot  to  continue 
uninterrupted  through  December  1 , 
2003,  and  allow  the  Commission  to 
further  study  the  trading  of  Nasdaq/NM 
securities  in  subpenny  increments.  For 
these  reasons,  theCommission 
designates  the  proposal  to  be  effective 
and  operative  upon  filing  with  the 
Commission.'! 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  All 
submissions  should  refer  to  file  number  . 
SR-CHX-2003-13  and  should  be 
submitted  by  June  30,  2003. 

For  the  Commission,  by  the  Division  of 
Market  R^ulation,  pursuant  to  delegated 
authority.'^ 

Nfargaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  0.3-14372  Filed  6-6-03;  8:45  am] 

BILUNG  CODE  801 0-01 -P 


"For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

"  17  CFR  200.30-3(aJ(12). 
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SECURITIES  AND  EXCHANGE  . 
COMMISSION 

[RcleaM  No.  34-47969;  Fll*  No.  SR-MSRB- 
2003-04] 

Self-Regulatory  Organizations;  Notibe 
of  Filing  of  Proposed  Rule  Change  by 
ttie  Municipal  Securities  Rulemaking 
Board  To  Require  Dealers  To  Establish 
Anti-Money  Laundering  Compliance 
Programs 

June  3,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("the 
Act") '  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  May  22, 
2003,  the  Municipal  S^urities 
Rulemaking  Board  ("Board"  or 
"MSRB  ■}  filed  with  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  a  proposed  rule  change 
(File  No.  SR-MSRB-2003-04)  (the 
"proposed  rule  change")  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Board.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

.The  MSRB  filed  a  proposed  rule 
change.  Rule  G-41,  on  anti-money 
laundering  compliance.  As  further 
discussed  below,  section  352  of  the 
Uniting  and  Strengthening  America  by 
Providing  Appropriate  Tools  Required 
to  Intercept  and  Obstruct  Terrorism  Act 
of  2001  ("USA  PATRIOT  Act")  ^ 
required  financial  institutions, 
including  broker/ dealers,  to  establish 
and  implement  anti-money  laundering 
compliance  programs  designed  to 
ensure  ongoing  compliance  with  the 
requirements  of  the  Bank  Secrecy  Act 
("BSA"),'*  and  the  regulations 
promulgated  thereunder,  by  April  24, 
2002.  The  MSRB  has  proposed  new 
Rule  G— 41  to  ensure  that  all  brokers, 
dealers  and  municipal  securities  dealers 
("dealers")  *  that  effect  transactions  in 
municipal  securities,  and  in  particuleu* 
those  that  only  effect  transactions  in 
municipal  securities  ("sole  municipal 
dealers"),  are  aware  of,  and  in 


'15U.S.C.  78s(b)(l). 

»  17  CFR  240.1 9b-4. 

'  Uniting  and  Strengthening  America  by 
Providing  Appropriate  Tools  Required  to  Intercept 
and  Obstruct  Terrorism  Act  of  2001.  Pub.  L.  107- 
56.  115  Stat.  272(2001). 

♦31  U.S.C.  5311,ef  se«j. 

'The  term  "dealer"  is  used  herein  as  shorthand 
for  "broker,"  "dealer"  or  "municipal  securities 
dealer."  as  those  terms  are  defined  in  the  Act.  The 
use  of  the  term  does  not  imply  that  the  entity  is 
necessarily  taking  a  principal  position  in  a 
municipal  security. 


compliance  with,  anti-money 
laundering  program  requirements.  Thus, 
proposed  Rule  G— 41  requires  that  all 
dealers  establish  and  implement  anti- 
money  laundering  programs  that  are  in 
compliance  with  the  rules  and 
regulations  of  either  its  registered  ' 

securities  association  (/.e.,  NASD)  or  its 
appropriate  banking  regulator  governing 
the  establishment  and  maintenance  of 
anti-money  laundering  programs.  The 
adoption  of  MSRB  Rule  G-41  will 
provide  clarity  to  dealers  and  examiners 
concerning  the  rules  and  regulations 
that  dealers  who  effect  transactions  in 
municipal  securities  must  comply  with 
concerning  the  development  of  anti- 
money  laundering  compliance 
programs,  it  will  not  impose  any  new  or 
different  obligations  upon  such  dealers. 
Below  is  the  full  text  of  the  proposed 
rule  change. 

Rule  G-41:  Anti-Money  Laundering 
Compliance  Program 

No  broker,  dealer  or  municipal 
securities  dealer  shall  be  qualified  for 
puqjoses  of  Rule  G-2  unless  such 
broker,  dealer  or  municipal  securities 
dealer  has  met  the  anti-money 
laundering  compliance  program  rules 
set  forth  by  either  the  registered 
securities  association  of  which  the 
dealer  is  a  member  (e.g.,  NASD  Rule 
3011),  or  the  rules  set  forth  by  the 
appropriate  regulatory  agency  as 
defined  in  section  3(a)(34)  of  the  Act 
with  respect  to  any  other  broker,  dealer 
or  municipal  securities  dealer  (e.g.,  12 
CFR  21.21  (OCC);  12  CFR  208.63  (FRB); 
12  CFR  326.8  (FDIC):  and  12  CFR 
563. 1 77  (OTS)),  to  the  same  extent  as  if 
such  rules  were  applicable  to  such 
broker,  dealer  or  municipal  securities 
dealer. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Board  has 
prepared  summaries,  set  forth  in  section 
A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  ensure  that  all  dealers 
establish  minimum  standards  for  the 
anti-money  laundering  compliance 
programs  that  dealers  are  required  to 
develop  and  implement  under  section 
352  of  the  USA  PATRIOT  Act.  The  USA 
PATRIOT  Act,  which  was  signed  into 
law  by  President  Bush  on  October  26, 
2001 ,  is  designed  to  deter  and  punish 
terrorists  in  the  United  States  and 
abroad  and  to  enhance  law  enforcement 
investigating  tools  by  prescribing, 
among  other  things,  new  surveillance 
procedures,  new  immigration  laws,  and 
new  and  more  stringent  anti-money 
laundering  laws. 

Tide  in  of  die  USA  PATRIOT  Act. 
referred  to  as  the  International  Money 
Laundering  Abatement  and  Anti- 
Terrorist  Financing  Act  of  2001  ("AML 
Act"),  imposes  certain  obligations  on 
dealers  tluDugh  new  anti-money 
laundering  provisions  and  amendments 
to  the  BSA.  Section  352  of  the  AML  Act 
requires  every  financial  institution  to 
establish  an  anti-money  laundering 
program  that  includes,  at  a  minimum,  (i) 
the  development  of  internal  policies, 
procedures,  and  controls;  (ii)  the 
designation  of  a  compliance  officer  with 
responsibility  for  a  firm's  anti-money 
laundering  program;  (iii)  an  ongoing 
employee  training  program;  and  (iv)  an 
independent  audit  function  to  test  the 
effectiveness  of  the  anti-money      ». 
laundering  compliance  program. 
Section  352  of  the  AML  Act  also 
required  dealers  to  develop  and' 
implement  a  written  anti-money 
laundering  compliance  program  by 
April  24,  2002.e 

Pursuant  to  pre-existing  bank 
regulations,  bank  municipal  securities 
dealers  already  were  required  to  have 
anti-money  laundering  programs  in 
place.  ^  Because  the  bank  regulations 
contain  the  same  elements  that  are 
required  by  section  352,  BSA  regulation 
31  CFR  103.120(b)  provides  Uiat  a 
financial  institution  that  is  subject  to 
regulation  by  a  Federal  functional 
regulator  B  (including  bank  municipal 


«  See  31  U.S.C.  §  5318(h)  (amended  by  secUon  352 
of  the  AML  Act). 

'See  12  CFR  21.21;  12  CFR  208.63:  12  CFR  326.8; 
and.  12  CFR  563.177. 

"  These  are  defined  in  reference  to  section  509  of 
the  Gramm-Leach-Biley  Act  (Public  Law  106-102) 
to  include  the  Board  of  Governors  of  the  Federal 
Reserve  System  (FRB).  the  Office  of  the  Comptroller 
of  the  Currency  ("OOC"),  the  Board  of  Directors  of 
the  Federal  [)epo8tt  Insurance  Corporation 
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securities  dealers)  will  be  deemed  in 
compliance  with  the  requirements  of 
section  352  if  it  complies  with  the 
regulations  of  its  regulator  governing  the 
establishment  and  maintenance  of  anti- 
money  laundering  programs.^  The 
adoption  of  MSRB  Rule  G— 41,  on  anti- 
money  laundering  compliance 
programs,  will  not  impose  any  new  or 
different  obligations  upon  bank  dealers; 
it  will  articulate  that  a  bank  municipal 
securities  dealer  has  to  comply  with  the 
regulations  of  its  banking  regulator  in 
connection  with  anti-money  laimdering 
compliance  programs  in  order  to  be 
qualified  under  MSRB  Rule  G-2,  on 
standards  of  professional  qualification. 
Examination  of  these  financial 
institutions  by  their  Federal  functional 
regulators  will  continue  to  ensure 
compliance  with  those  regulations. 

For  securities  dealers  that  were  not 
previously  subject  to  AML  compliance 
programs,  the  Department  of  Treasury 
and  the  Financial  Crimes  Enforcement 
Network  ("FinCEN")  belieyed  Uiat  it 
was  appropriate  to  implement  section 
352  through  industry  self-regulatory 
organizations  ("SROs").^"  After  passage 
of  the  USA  PATRIOT  Act,  the  SEC  met 
with  representatives  from  the  NASD  and 
die  New  York  Stock  Exchange("NYSE") 
to  coordinate  the  filing  of  a  rule 
proposal  to  prescribe  the  minimum 
standards  required  for  each  securities 
firm's  anti-money  laundering 
compliance  program.  The  rules  that 
were  ultimately  enacted  became 
effective  by  April  24,  2002,  the  statutory 
deadline."  BSA  regulation  31  CFR 
103.120(c)  provides  that  a  financial 
institution  regulated  by  an  SRO  shall  be 
deemed  to  satisfy  the  requirements  of 
section  352  if  the  financial  institution 
implements  and  maintains  an  anti- 
money  laundering  program  that 
complies  with  the  rules,  regulations,  or 

requirements  of  its  SRO  governing  such 
programs.  12 

NASD  Rule  3011,  which  incorporates 
the  requirements  of  section  352,  is  ^ 
designed  to  allow  dealers  to  be  in 
compliance  with  section  352  by  virtue 
of  being  in  compliance  with  the  rules  of 


("FDlC "),  the  Office  of  Thrift  Supervision  ("OTS"), 
the  National  Credit  Union  Administration 
("NCUA").  and  SEC,  and,  pursuant  to  section  321(c) 
of  the  Act,  the  Commodity  Futures  Trading 
Commission  ("CFTC"). 

'See  31  CFR  103.1<0{b). 

"•  See  FinCen;  Anti-Money  Laundering  Programs 
for  Financial  Institutions  (Interim  Final  Rules 
announcement)  31  CFR  part  103  (April  23,  2002), 
67  FR  21110  (April  29,  2002). 

■>  Seri  Release  No.  34-45798  (April  22,  2002),  67 
FR  20854  (April  26.  2002)  (SR-NASD-2002-24  and 
SR-NYSE-2002-10)  (approval  order);  Release  No. 
34-46258  (July  25,  2002),  67  FR  49714  (July  31, 
2002)  (SR-Amex-2002-52)  (approval  order). 

"  See  31  CFR  103.120(c). 


die  dealers'  SRO,  the  NASD,  NASD  also 
has  provided  significant  guidance  to 
assist  its  member  firms  in  developing 
anti-money  laundering  compliance 
programs  that  fit  their  business  model 
and  needs.13  However,  in  the  case  of 
municipal  securities  dealers  who  are 
members  of  both  the  NASD  and  MSRB, 
the  rules  that  govern  the  dealers' 
conduct  in  connection  with  municipal 
securities  activities  are  the  rules  of  the 
MSRB,  not  the  NASD.  Therefore,  for 
securities  dealers  that  only  conduct 
municipal  securities  transactions  with 
the  public,  there  currenUy  is  no  SRO 
rule  that  provides  guidance  concerning 
the  development  and  implementation  of 
an  anti-money  laundering  compliance 
program,  i"*  For  this  reason,  the  MSRB 
adopted  MSRB  Rule  G-41,  on  anti- 
money  laundering  compliance 
programs,  to  ensure  that  all  dealers, 
including  sole  municipal  securities 
dealers,  know  where  to  look  for 
guidance  concerning  the  development 
and  implementation  of  anti-money 
laundering  compliance  programs. 

The  provisions  of  the  USA  PATRIOT 
Act  are  provisions  of  federal  law  and 
consequentiy  all  MSRB  members  should 
already  be  in  compliance  with  section 
352  of  the  AML  Act.  The  MSRB  is 
proposing  new  Rule  G— 41  to  ensure  that 
all  brokers,  dealers  and  municipal 
securities  dealers  who  effect 
transactions  in  municipal  securities, 
especially  sole  municipal  securities 
dealers,  are  aware  of  their  obligations 
under  section  352  and  know  where  to 
look  for  guidance  concerning 
appropriate  anti-money  laimdering 
programs.  Moreover,  the  adoption  of 
MSRB  Rule  G-41  will  facilitate 
compliance  with  and  enforcement  of 
anti-money  laundering  compliance 
program  rules  by  identifying  for  both 
bank  and  NASD  examiners  the  rules  and 
regulations  that  each  dealer  must 
comply  with.  By  adopting  a  new  rule 
that  requires  all  dealers  that  effect 
transactions  in  municipal  securities  to 
establish  and  implement  anti-money 
laundering  programs  that  are  in 
compliance  with  the  rules  and 
regulations  of  either  its  registered 
securities  association  (i.e.,  NASD)  or  its 
appropriate  banking  regulator,  the 
MSRB  provides  clarity  to  dealers  and 
examiners  about  dealers'  anti-money 
laundering  program  obligations  and 
avoids  promulgating  duplicative  or 


"  See  http://www.nasdr.com/money.asp  (NASD 
Regulation  Web  Page  provides  information  about 
anti-money  laundering  rules,  regulations,  and 
compliance). 

"The  MSRfi  believes  that,  nonetheless,  sole 
municipal  securities  dealers  are  currently 
complying  with  NASD  Rule  3011. 


inconsistent  anti-money  laundering 
program  regulation. 

(2)  Basis 

The  Board  proposed  the  rule  change 
pursuant  to  section  15B(b)(2)(C)  of  the 
Act,  which  provides  that  the  Board's.     • 
rules  shall: 

Be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to  promote 
just  and  equitable  principles  of  trade  *   *   * 
to  remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  in 
municipal  securities,  and,  in  general,  to 
protect  investors  and  the  public  interest. 

The  Board  believes  that  the  proposed 
rule  change  is  consistent  with  the  Act  in 
that  it  will  facilitate  dealer  compliance 
with  anti-money  laundering  compliance 
program  regulation.  These  programs  are 
designed  to  help  identify  and  prevent 
money  laundering  abuses  that  can  affect 
the  integrity  of  the  U.S.  capital  markets. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act,  since  it  would 
apply  equally  to  all  brokers,  dealers  and 
municipal  securities  dealers. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  Received  on 
the  Proposed  Rule  Change  by  Members, 
Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  wdth  the  Act. 
Persons  making  written  submissions 
shoiUd  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
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Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  Bled  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  Hling  will  also  be 
available  for  inspection  and  copying  at 
the  Board's  principal  ofHces.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-2003-04  and  should  be 
submitted  by  June  30,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

|ill  M.  Peterson,  ^ 

Assistant  Secretary. 
[FR  Doc.  03-14423  Filed  6-6-03;  8:45  am) 
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SECunmES  and  exchange 

COMMISSION 

[Release  No.  34-47964;  File  No.  SR-NAS[>- 
200»-«9] 

Self-Regulatory  Organiratlons;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.,  To  Extend  the  Pilot  for 
Limit  Order  Protection  of  Securities 
Priced  in  Decimals 

June  2.  2003. 

Piirsuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  May  29, 
2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  subsidiary, 
the  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  items  I  and  II 
below,  which  items  have  been  prepared 
by  Nasdaq.  Nasdaq  filed  the  proposal 
pursuant  to  section  19(b)(3)(A)  of  the 
Act,^  and  rule  19b-4(f)(6)*  thereunder, 
which  renders  the  proposal  effective 
upon  filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 


» 17  CFR  200.30-3(a)(12). 
« 15  U:S.C.  7B»(b)(l). 
M7CFR240.t9b-4. 
'  15  U.S.C.  78s(b)(3)(A). 
*  17  CFR  240.igb-4(f)(6). 


solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change  . 

Nasdaq  proposes  to  extend  through 
December  1,  2003,  the  current  pilot 
price- improvement  standards  for 
decimalized  securities  contained  in 
NASD  Interpretative  Material  2110-2— 
Trading  Ahead  of  Customer  Limit  Order 
("Manning  Interpretation"  or 
"Interpretation").  Without  such  an 
extension  these  standards  would 
terminate  on  May  31,  2003.  Nasdaq  does 
not  propose  to  make  any  substantive 
changes  to  the  pilot;  the  only  change  is 
an  extension  of  the  pilot's  expiration 
date  through  December  1,  2003.  Nasdaq 
requests  that  the  Commission  waive 
both  the  5-day  notice  and  30-day 
operative  requirements  contained  in 
rule  19b-4(f)(6)(iii)  =  of  the  Act.  If  such 
waivers  are  granted  by  the  Commission, 
Nasdaq  will  implement  this  rule  change 
immediately. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  its  proposal 
and  discussed  any  comments  it  received 
regarding  the  proposal.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  item  IV  below. 
Nasdaq  has  prepared  summaries,  set 
forth  in  sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose      •  ,• 

NASD's  Manning  Interpretation 
requires  NASD  member  firms  to  provide 
a  minimum  level  of  price  improvement 
to  incoming  orders  in  NMS  and 
SmallCap  securities  if  the  firm  chooses 
to  trade  as  principal  with  those 
incoming  orders  at  prices  superior  to 
customer  limit  orders  they  currently 
hold.  If  a  firm  fails  to  provide  the 
minimum  level  of  price  improvement  to 
the  incoming  order,  the  firm  must 
execute  its  held  customer  limit  orders. 
Generally,  if  a  firm  fails  to  provide  the 
requisite  amount  of  price  improvement 
and  also  fails  to  execute  its  held 
customer  limit  orders,  it  is  in  violation 
of  the  Manning  Interpretation. 


On  April  6,  2001,^  the  Commission 
approved,  on  a  pilot  basis,  Nasdaq's 
proposal  to  establish  the  following  price 
improvement  standards  whenever  a 
market  maker  wished  to  trade 
proprietarily  in  front  of  its  held 
customer  limit  orders  without  triggering 
an  obligation  to  also  execute  those 
orders: 

(1)  For  customer  limit  orders  priced  at 
or  inside  the  best  inside  market 
displayed  in  Nasdaq,  the  minimiun 
amount  of  price  improvement  required 
is  $0.01;  and 

(2)  For  customer  limit  orders  priced 
outside  the  best  inside  market  displayed 
in  Nasdaq,  the  market  maker  must  price 
improve  the  incoming  order  by 
executing  the  incoming  order  at  a  price 
at  least  equal  to  the  next  superior 
minimum  quotation  increment  in 
Nasdaq  (currently  $0.01).^ 

Since  approval,  these  standards  have 
operated  on  a  pilot  basis  and  are 
currently  scheduled  to  terminate  on 
May  31,  2003.V\fter  consultation  with 
Commission  staff,  Nasdaq  seeks  an 
extension  of  its  current  Manning  pilot 
until  December  1,  2003.  Nasdaq  believes 
that  such  an  extension  provides  for  an 
appropriate  continuation  of  the  ciurent 
Manning  price-improvement  standard 
while  the  Commission  analyzes  the 
issues  related  to  customer  limit  order 
protection  for  decimalized  securities, 
and  reviews  Nasdaq's  separately  filed 
rule  proposal  to  make  this  pilot 
permanent.* 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b){6)  of  the 
Act^  in  that  it  is  designed  to:  (1) 
Promote  just  and  equitable  principles  of 
trade;  (2)  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to  and 
facilitating  transactions  in  securities;  (3) 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 


» 17  CFR  240.19b-«(f)(6)(iU). 


^  See  Securities  Exchange  Act  Release  No.  44165 
(April  6,  2001).  66  FR  19268  (April  13,  2001)  (order 
approving  proposed  rule  change  modifying  NASD's 
Interpretative  Material  2110-2 — ^Trading  Ahead  of 
Customer  Limit  Order). 

'  Pursuant  to  the  terms  of  the  Decimals 
Implementation  Plan  for  the  Equities  and  Options 
Markets,  the  minimum  quotation  increment  for 
Nasdaq  securities  (both  National  Market  and 
SmallCap)  at  the  outset  of  decimal  pricing  is  SO.Ol. 
As  such,  Nasdaq  displays  priced  quotations  to  two 
places  beyond  the  decimal  point  (to  the  penny). 
Quotations  submitted  to  Nasdaq  that  do  not  meet 
this  standard  are  rejected  by  Nasdaq  systems.  See 
Securities  Exchange  Act  Release  No.  43876  (January 
23.  2001),  66  FR  8251  (January  30,  2001). 

•  See  SR-NASD  2002-10. 

» 15  U.S.C.  780-3  (b)(6). 
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system;  and  (4)  protect  investors  and  the 
.public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
propo.sed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action  ^ 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest; 

(ii)  Impose  any  significant  burden  on 
competition;  and 

(iii)  Become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate  if,  consistent  with  the 
protection  of  investors  and  the  public 
interest,  it  has  become  effective 
piu^uant  to  section  19(b)(3)(A)  of  the 
Act  i»  and  rule  19b-4(f)(6)  thereunder." 
At  any  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Nasdaq  has  requested  that  the 
Commission  waive  both  the  5-day 
notice  and  the  30-day  operative  delay. 
The  Commission  believes  waiving  the  5- 
day  notice  and  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest. 
Acceleration  of  the  operative  date  will 
allow  the  pilot  to  continue 
uninterrupted  through  December  1, 
2003,  and  will  allow  Nasdaq  and  the 
Commission  to  analyze  the  issues 
related  to  customer  limit  order 
protection  in  a  decimals  environment. 
For  these  reasons,  the  Commission 
designates  the  proposal  to  be  effective 
and  operative  upon  filing  with  the 
Commission.  12  • 


'0  15  U.S.C.  78s(b)(3)(A). 

"  17  CFR  240.1 9b-4(f)(6). 

'*  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efBciency.  competition,  and  capital  fomiation.  15 
U.S.C.  l6c[{]. 


TV.  Solicitation  of  Conmients 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  vmtten 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  vmtten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  frtim  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  Nasdaq.  All 
submissions  should  refer  to  file  number 
SR-NASD-2003-89  and  should  be 
submitted  by  June  30,  2003. 

For  the  (Dommission,  by  the  Division  of. 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy'Secretary. 

[FR  Doc.  03-14424  Filed  6-6-03;  8:45  am] 
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2002-32] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  Thereto  by 
the  New  Yoric  Stock  Exchange,  \np. 
Relating  to  the  Addition  of  Interpretive 
Material  to  Several  Exchange  Rules 

June  2,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  August 
12,  2002,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NYSE.  On 
March  11,  2003,  the  Exchange  filed 
Amendment  No.  .1  to  the  proposed  rule 


change.3  On  May  21,  2003,  the 
Exchange  filed  Amendment  No.  2  to  the 
proposed  rule  change.^  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change,  as 
amended,  consists  of  the  addition  of 
long-standing  interpretive  material  to 
several  NYSE  rules. 

The  text  of  the  proposed  rule  change, 
as  amended,  is  below.  Proposed  new 
language  is  in  italics;  proposed 
deletions  are  in  brackets.^ 

Rule  72     Priority  and  Precedence  of 
Bids  and  Offers 

I.  Bids. — Where  bids  are  made  at  the 
same  price,  the  priority  and  precedence 
shall  be  determined  as  follows: 

Priority  of  First  Bid 

(a)  Except  as  provided  in  paragraph 
(b)  below,  when  a  bid  is  clearly 
established  as  the  first  made  at  a 
particular  price,  the  maker  shall  be 
entitled  to  priority  and  shall  have 
precedence  on  the  next  sale  at  that 
price,  up  to  the  number  of  shares  of 
stock  or  principal  amount  of  bonds 
specified  in  the  bid,  irrespective  of  the 
number  of  shares  of  stock  or  principal 
amoimt  of  bonds  specified  in  such  bid. 


•3  17  CFR  200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


^  See  letter  from  Mary  Yeager,  Assistant  Secretary. 
NYSE,  to  Nancy  J.  Sanow,  Assistant  Director, 
Division  of  Market  Regulation  ("Division"). 
Commission,  dated  March  10,  2003  ("Amendment 
No._J").  In  Amendment  No.  1,  the  Exchange 
submitted  a  new  Form  19t)— 4,  which  replaced  the 
original  filing  in  its  entirety. 

*  See  letter  from  Darla  C.  Stuckey.  Corporate 
Secretary,  NYSE  to  Nancy  ).  Sanow.  Assistant 
Director.  Division,  Commission,  dated  May  20,  2003 
("Amendment  No.  2").  In  Amendment  No.  2,  the 
Exchange  corrected  a  typographical  omission  to  the 
version  of  NYSE  Rule  72(b)  provided  in 
Amendment  No.  1.  The  Exchange  also  amended 
NYSE  Rule  75  in  order  to  reflect  that  Senior  Floor 
Officials  and  Executive  Floor  Officials  would  be 
permitted  to  sit  on  panels  to  resolve  disputes  among 
members  under  certain  circumstances.  In  addition, 
the  Exchange  amended  NYSE  Rule  91.10  to  clarify 
that  a  member  may  reject  a  trade  as  soon  as 
practicable  under  the  prevailing  circumstances  after 
receiving  an  execution  report  that  the  memlier  acted 
as  principal.  The  Exchange  also  amended  NYSE 
Rule  91.10  to  clarify  that  disputes  between 
members  as  to  whether  there  was  sufficient  time  to 
reject  a  trade  would  be  resolved  under  NYSE  Rule 
75.  In  addition,  NYSE  Rule  91.50  was  amended  to 
make  cleac  that  a  Floor  Official's  review  of  a  pattern 
of  a  member's  rejections  does  not  compromise  the 
unconditional  right  of  the  specialist  to  reject  any 
trade  where  the  specialist  trades  as  principal. 

^  The  rule  text  provided  herein  includes 
corrections  of  typographical  errors  from  the  rule 
text  that  the  NYSE  submitted  in  Amendment  No. 
2  of  the  proposed  rule  change.  Telephone 
conversation  between  Jeffery  Rosenstruck,  Senior 
Special  Counsel,  Market  Surveillance.  Rule 
Development,  NYSE,  and  Tim  Fox,  Attorney, 
Division,  Commission  on  May  22,  2003. 
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Priority  of  Agency  Cross  Tmnsactions 

(b)  When  a  member  has  an  order  to 
buy  and  an  order  to  sell  an  equivalent 
amount  of  the  same  security,  and  both 
orders  are  of  25,000  shares  or  more  and 
are  for  the  accounts  of  persons  who  are 
not  members  or  member  organizations, 
the  member  may  "cross"  those  orders  at 
a  price  at  or  within  the  prevailing 
quotation.  The  member's  bid  or  offer 
shall  be  entitled  to  priority  at  such  cross 
price,  irrespective  of  pre-existing  bids  or 
offers  at  that  price.  The  member  shall 
follow  the  crossing  procediues  of  Rule 
76,  and  another  member  may  trade  with 
either  the  bid  or  offer  side  of  the  cross 
transaction  only  to  provide  a  price 
which  is  better  than  the  cross  price  as 
to  all  or  part  of  such  bid  or  offer.  A 
member  who  is  providing  a  better  price 
to  one  side  of  the  cross  transaction  must 
trad^  with  all  other  market  interest 
having  priority  at  that  price  before 
trading  with  any  part  of  the  cross 
transaction.  Following  a  tmnsaction  at 
the  improved  price,  the  member  with 
the  agency  cross  transaction  shall  follow 
the  crossing  procedures  of  Rule  76  and 
complete  the  balance  of  the  cross.  No 
member  may  break  up  the  proposed 
cross  transaction,  in  whole  or  in  part,  at 
the  cross  price.  No  specialist  may  effect 
a  proprietary  transaction  to  provide 
price  improvement  to  one  side  or  the 
other  of  a  cross  transaction  effected 
pursuant  to  this  paragraph.  A 
transaction  effected  at  the  cross  price  in 
reliance  on  this  paragraph  shall  be 
printed  as  "stopped  stock". 

When  a  member  effects  a  transaction 
under  the  provisions  of  this  paragraph, 
the  member  shall,  as  soon  as  practicable 
after  the  trade  is  completed,  complete 
such  documentation  of  the  trade  as  the 
Exchange  may  from  time  to  time 
require. 
*        *        •        •        • 

ULSaWClean  the  Floor" 

Following  a  sale,  all  bids  and  offers 
previously  entered  are  deemed  to  be  re- 
entered and  are  on  parity  with  each 
other.  For  example,  assume  that  the 
market  in  XYZ  is  0.20  bid  for  5000 
shares,  with  5000  shares  offered  at  0.25. 
On  the  bid  side  of  the  market.  Broker  A 
is  bidding  for  1000  shares  and  has 
priority.  Brokers  B,  C,  D,  and  E  are  each 
bidding  for  1000  shares,  with  B  being 
ahead  ofC,  C  being  ahead  ofD,  and  D 
being  ahead  ofE.  On  the  offer  side  of 
the  market.  Broker  F  is  offering  1000 
shares  and  has  priority.  Brokers  G.  H,  1, 
and]  are  each  offering  1000  shares,  with 
G  being  ahead  ofH.  H  being  ahead  of 
I.  and  1  being  ahead  off.  Broker  K  enters 
the  Crowd  and  sells  1000  shares  to 
Broker  A  s  bid  of  0.20.  The  market  then 


becomes  0.20  bid  for  4000  shares,  with 
5000  offered  at  0.25.  Brokers  B,  C,  D, 
and  E  are  now  on  parity  on  the  hid  side 
of  the  market,  and  Brokers  F,  G,  H,  I, 
and  J  are  now  on  parity  on  the  dffer  side 
of  the  market. 
***** 

Rule  75    Disputes  as  to  Bids  and  Ofiiers 

Disputes  arising  on  bids  or  offers,  if 
not  settled  by  agreement  between  the 
members  interested,  shall  be  settled  by 
a  Floor  OfHcial.  In  rendering  a  decision 
as  to  disputes  regarding  the  amount 
traded,  the  Floor  OfBcial  shall  give 
primary  weight  to  statements  by  any 
member  who  was  not  a  party  to  the 
transaction  and  shall  also  taike  into 
account  the  size  of  orders  held  by 
parties  to  the  disputed  transaction,  and 
such  other  facts  as  he  deems  relevant.  // 
both  parties  to  a  dispute  agree,  and  the 
dispute  involves  either  a  monetary 
difference  of$l  0,000  or  more  or  a 
questioned  trade,  the  matter  may  be 
referred  for  resolution  to  a  panel  of 
three  Floor  Governors,  Senior  Floor 
Officials,  or  Executive  Floor  Officials,  or 
any  qombination  thereof,  whose 
decision  shall  be  binding  on  the  parties. 
As  an  alternative  to  a  panel  of  three 
Floor  Governors,  Senior  Floor  Officials, 
or  Executive  Floor  Officials,  or  any 
combination  thereof,  members  may  also 
proceed  to  resolve  a  dispute  through 
long-standing  arbitration  procedures 
established  under  the  Exchange's 
Constitution  and  Rules. 


Rule  91    Taking  or  Supplying 
Securities  Named  in  Order 


•  •  •  Supplementary  Material 

.10    Conffrmation  of  transactions. — 
When  a  member  or  member 
organization  is  notified  to  send  a 
[representative]  member  io  a  specialist's 
post  for  the  purpose  of  confirming  a 
transaction  with  another  member  who 
has  elected  to  take  or  supply  for  his  own 
account  the  securities  named  in  an 
order  entrusted  to  him,  the  member  or 
member  organization  so  notified  or  a 
member  representing  the  notified  party 
must  respond  [promptly]  as  soon  as 
practicable  under  the  prevailing 
circumstances  following  notification  to 
the  member  or  member  organization  of 
the  report  of  execution  of  the 
transaction.  The  transaction  must  then 
be  either  confirmed  or  rejected  with  a 
member  and  not  with  a  clerk.  [The 
representative]  Transactions  which  are 
not  then  confirmed  in  accordance  with 
the  procedures  above  are  deemed  to 
have  been  accepted.  If  the  specialist 


took  or  supplied  the  securities,  the 
member  so  notified  must  initial  the 
memorandum  record  of  the  specialist 
which  shows  the  details  of  the  trade  and 
return  it  to  the  specialist.  The  specialist 
must  keep  -such  memoranda  records  for 
a  period  of  three  years. 

Any  disagreement  as  to  whether  a 
member  or  member  organization  has 
taken  timely  action  pursuant  to  this 
paragraph  shall  be  resolved  in 
accordance  with  the  principles  of  Rule 
75. 

.20    Principal  transactions  against 
•  orders  in  specialists'  possession. — A 
specialist  occasionally  may  effect  a 
transaction  as  principal  against  an  order 
which  had  been  entered  for  an  account 
carried  by  the  specialist's  organization 
or  serviced  by  someone  at  his 
organization.  In  such  cases,  [it  is 
desirable  that]  all  specialists  must 
follow  a  uniform  procedure.  The 
customer  for  whom  the  order  had  been 
entered  [should]  must  be  contacted 
promptly.  The  fact  that  the  stock  has 
been  taken  or  supplied  as  principal 
against  his  order  [should]  must  be 
explained  to  him  so  that  he  may  then 
accept  or  reject  the  transaction. 
***** 

.50  Rejection  of  specialist's  principal 
transactions — If  there  is  a  continued 
pattern  of  rejections  of  a  specialist's 
principal  transactions,  a  Floor  Official 
may  be  called  upon  and  require  the 
broker  to  review  his  or  her  actions.  It 
should  be  noted,  however,  that  if  a 
customer  gives  instructions  to  his  or  her 
broker  to  reject  trades  with  the 
specialist's  name  on  the  other  side,  this 
would  be  a  conditional  order  and 
should  not  be  entrusted  to  the  specialist 
for  execution. 

The  foregoing  does  not  compromise 
the  unconditional  right  of  a  broker  to 
reject  any  trade  where  the  specialist 
trades  as  principal.  In  addition,  no 
disciplinary  process  would  be  triggered 
against  the  broker  for  exercising  his 
right  to  reject  the  trade. 

Rule  95    Discretionary  Transactions 

(a)  No  member  while  on  the  Floor 
shall  execute  or  cause  to  be  executed  on 
the  Exchange,  or  through  ITS  or  any 
other  Application  of  the  System,  any 
transaction  for  the  purchase  or  sale  of 
any  stock  with  respect  to  wHich 
transaction  such  member  is  vested  with 
discretion  as  to  (1)  the  choice  of  security 
to  be  bought  or  sold.  (2)  the  total 
amount  of  any  security  to  be  bought  or 
sold,  or  (3)  whether  any  such 
transaction  shall  be  one  of  purchase  or 
sale.  The  member  must  receive  all 
material  terms  of  an  order,  as  referenced 
in  (1),  (2),  and  (3),  from  the  member's 
customer  off  the  Floor,  and  may  not 
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simply  rely  on  a  general  understanding 
of  the  customer's  intentions  and  thereby 
create  an  order  or  a  material  term  of  an 
order  on  the  Floor.  For  example,  a 
member  who  has  purchased  stock 
pursuant  to  a  customer's  off-Floor  order 
may  not  simply  rely  on  an 
understanding  of  the  customer's  strategy 
to  sell  the  stock  if  it  becomes  profitable 
to  do  so,  but  must  first  obtain  a  new 
order  to  sell  entered  by  the  customer 
from  off  the  Floor.  See  also  Rule  90  and 
the  supplementary  material  thereto. 


Rule  115A    Orders  at  Opening  or  in 
Unusual  Situations 


•  •  •  Supplementary  Material 

•  .20  Arranging  an  opening  or  price. — 

***** 

« 

"Pair-offs." — ^A  specialist  who,  as 
provided  in  (1)  above,  holds  a  market 
order  of  another  member  or  gives  up  his 
own  name  instead  of  holding  the  order, 
may,  in  arranging  the  opening,  "pair- 
off"  such  an  order  against  any  order 
held  by  the  specialist  or  by  another 
member. 

The  member  who  leaves  such  an 
order  with  the  specialist  should,  as 
promptly  as  possible  after  the  opening 
of  the  stock,  return  to  the  Post.  "The 
specialist  must  retain  the  order  slip  and 
must  advise  the  member  as  to  the  broker 
and  the  name  given  up  on  the  opposite 
side  of  the  transaction.  The  member 
should  proceed  as  promptly  as  possible 
to  confirm  the  transaction  with  the 
broker  on  the  of^osite  side. 

Failure  to  comply  with  the  time 
periods  specified  in  the  paragraph 
"Responsibility  for  Losses"  below  shall 
relieve  the  specialist  from  responsibility 
for  any  loss  that  may  result. 

In  the  event  that  the  specialist  has 
given  up  his  own  name  instead  of 
holding  a  member's  order,  and,  based 
upon  such  order,  the  specialist  has 
effected  a  "pair-off'  against  an  order  of 
£mother  member,  the  specialist  should 
notify  the  member  to  whom  he 
originally  gave  his  own  name  of  the 
broker  and  the  name  given  up  on  the 
opposite  side  of  the  transaction.  Such 
member  should  proceed  as  promptly  as 
possible  to  confirm  the  transaction  with 
the  broker  on  the  opposite  side.  If  the 
specialist  has  effected  the  "pair-off" 
against  an  order  which  he  handled  as  a 
broker,  he  should  send  a  give-up  notice 
to  the  member  to  whom  he  originally 
gave  his  own  name. 

"Stopping." — When  a  specialist  has 
been  unable  to  "pair-off"  a  market  order 
which  has  been  left  with  him,  as 
provided  in  (1)  above,  he  may,  after 


opening  of  the  Exchange  but  before  the 
opening  of  the  stock,  "stop"  at  the  offer 
price  any  such  market  order  to  buy,  or 
at  the  bid  price  any  such  market  order 
to  sell.  In  such  cases,  the  specialist 
should  notify  the  broker  who  left  the 
order  with  him  that  the  order  is 
"stopped"  and  inform  him  of  the  price 
at  which  it  is  "stopped."  In  the  event 
that  the  specialist  is  imable  to  execute 
the  order  at  a  better  price,  he  should 
send  for  the  broker  who  left  such  order 
with  him,  and  allow  the  broker  to 
consummate  the  transaction. 

Establishing  a  fair  price. — A  specialist 
or  other  member  who  holds  orders  in 
order  do  assist  in  establishing  a  fair 
price,  as  provided  in  (2)  above,  should, 
after  the  establishment  of  such  price, 
send  for  the  members  whose  orders 
were  held  for  that  purpose.  Such 
members  should  proceed  as  promptly  as 
possible  to  confirm  the  transactions 
with  the  brokers  on  the  opposite  side. 

Responsibility  for  losses. — ^A 
specialist  or  other  member  who  makes 
an  error  in  arranging  an  opening  or 
establishing  a  fair  price  shall  not  be 
responsible  for  any  loss  involved  if  the 
member  whose  order  has  been  held  or 
represented  neglects  to  endeavor  to 
confirm  the  transaction. 

In  the  event  that  a  member  endeavors 
to  confirm  a  transaction  resulting  from 
an  order  left  with  the  specialist  as 
provided  in  (1)  above,  but  is  unable  to 
do  so  because  of  an  error  made  by  the 
specialist  in  arranging  an  opening,  the 
specialist  shall  be  responsible  for  any 
loss  which  may  be  involved,  except 
when: 

(1)  The  broker  who  left  such  order 
fails  to  return  to  the  Post  within  30 
minutes  after  the  opening  sale;  or 

(2)  The  broker  who  left  such  order 
returns  to  the  Post  within  30  minutes 
after  the  opening  sale,  but  neglects  to 
endeavor  to  confirm  the  transaction 
with  the  broker  on  the  opposite  side 
within  30  minutes  after  returning  to  the 
Post. 


Rule  116    "Stop"  Constitutes 
Guarantee 

An  agreement  by  a  member  to  "stop" 
securities  at  a  specified  price  shall 
constitute  a  guarantee  of  the  purchase  or 
sale  by  him  of  the  securities  at  that  price 
or  its  equivalent. 

If  an  order  is  executed  at  a  less 
favorable  price  than  that  agreed  upon, 
the  member  who  agreed  to  stop  the 
securities  shall  be  liable  for  an 
adjustment  of  the  difference  between 
the  two  prices. 


•  •  •  Supplementary  Material 

.10    Reporting  "stops". — Members 
and  member  organizations  should  report 
to  their  customers  that  securities  have 
been  stopped  with  another  member  only 
if  the  stop  is  unconditional  and  the 
other  member  had  definitely  agreed 
thereto. 

.20    "Stopping"  stock.— The 
privilege  of  stopping  stock,  other  than 
rights,  shall  not  be  granted  or  accepted 
by  a  [member]  Floor  broker  [in  cases 
where  the  spread  in  the  quotation  is 
only  the  minimum  variation  of  trading 
in  the  particular  stock],  except  that,  in 
a  minimum  variation  market,  a 
[member]  Floor  broker  who  holds 
simultaneously  an  order  to  buy  at  the     ~ 
market  and  an  order  to  sell  the  same 
stock  at  the  market  may  stop  such 
purchase  and  selling  orders  against  each 
other  and  pair  them  off  at  prices  and  in 
amounts  corresponding  to  those  of  the 
subsequent  sales  in  the  stock  as  they 
occur  in  the  market.  This  exception  will 
also  apply  when  two  [members]  Floor 
brokers,  one  holding  an  order  to  buy  at 
the  market  and  the  other  holding  an 
order  to  sell  the  same  stock  at  the 
market,  arrive  in  the  Crowd  at  the  same 
time. 

For  the  purpose  of  the  exceptions 
provided  herein,  a  limited  order  to  buy 
which  is  possible  of  execution  at  the 
prevailing  offer  price  or  a  limited  order 
to  sell  which  is  possible  of  execution  at 
the  prevailing  bid  price  may  be  regarded 
as  a  market  order. 

.30    Restrictions  on  "stopping" 
stock. — No  specialist  may  stop  stock 
against  the  book  or  for  his  own  account 
at  a  price  at  which  he  holds  an  order 
capable  of  execution  at  this  price  except 
that  he  may  stop  stock: 

(1)  in  connection  with  an  opening  or 
reopening; 

(2)  when  there  is  a  broker  in  the 
Crowd  representing  another  order  at  the 
stop  price;  or 

(3)  when  a  member  acting  on  behalf 
of  either  a  public  customer's  account  or 
an  account  in  which  such  member  or 
another  member  has  an  interest  makes 
an  unsolicited  request  that  a  specialist 
grant  him  a  stop  if: 

(a)  (i)  the  spread  in-the  quotation  is 
not  less  than  twice  the  minimimi 
variation  of  trading  in  the  stock:  or,  (ii) 
where  the  spread  in  the  quotation  is  the 
minimum  variation  of  trading  in  the 
stock[,]  and  an  imbalance  in  the 
quotation  suggests  the  likelihood  of 
price  improvement  for  the  stopped 
order,  the  size  of  any  order  as  to  which 
a  stop  is  granted  does  not  exceed  2,000 
shares,  and  the  aggregate  number  of 
shares  as  to  which  stops  are  in  effect 
does  not  exceed  5,000  shares,  unless  a 
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Floor  Official  has  approved,  as 
appropriate  under  prevailing  market 
conditions,  the  granting  of  a  stop  for  an 
order  or  orders  of  a  larger  specified  size, 
or  the  granting  of  stops  as  to  a  larger 
specified  aggregate  number  of  shares  as 
to  which  stops  may  be  in  effect; 

(b)  after  the  granting  of  the  stop  the 
spread  between  the  bid  and  offer  is 
reduced,  in  any  case  where,  prior  to  the 
granting  of  the  stop,  the  spread  in  the 
quotations  was  not  less  than  twice  the 
minimum  variation  of  trading  in  the 
stock: 

(c)  the  specialist  does  not  reduce  the 
size  of  the  market  following  the  stop; 
and 

(d)  on  the  election  of  the  stop  the 
order  or  orders  on  the  specialist's  book 
entitled  to  priority  will  be  executed 
against  the  stopped  stock. 

.40    "Stopping"  stock  on  market-at- 
the-close  orders. — Notwithstanding  any 
provisions  of  this  Rule  or  of  any  other 
Exchange  Rule  to  the  contrary,  a 
member  shall  execute  market-at-the- 
close  orders  in  a  stock  as  provided 
below,  where  the  member  is  holding 
simultaneously  both  buy  and  sell 
market-at-the-close  orders. 

(A)  Where  there  is  an  imbalance 
between  the  buy  and  sell  market-at-the- 
close  orders,  the  member  shall,  at  the 
close  of  trading  on  the  Exchange  in  that 
stock  on  that  day,  execute  the  imbalance 
against  the  prevailing  bid  or  offer  on  the 
Exchange,  as  appropriate.  (An 
imbalance  of  buy  orders  would  be 
executed  against  the  offer.  An  imbalance 
of  sell  orders  would  be  executed  against 
the  bid.)  The  member  shall  then  stop  the 
remaining  buy  and  sell  orders  against 
each  other  and  pair  them  off  at  the  price 
of  the  immediately  preceding  sale 
described  above.  The  "pair  off 
transaction  shall  be  reported  to  the 
consolidated  last  sale  reporting  system 
as  "stopped  stock". 

(B)  Wnere  the  aggregate  size  of  the 
buy  market-at-the-close  orders  equals 
the  aggregate  size  of  the  sell  market-at- 
the-close  orders,  the  buy  orders  and  sell 
orders  shall  be  stopped  against  each 
other  and  paired-off  at  the  price  of  the 
last  sale  of  the  Exchange  just  prior  to  the 
close  of  trading  in  that  stock  on  that 
day.  The  transaction  shall  be  reported  to 
the  consolidated  last  sale  reporting 
system  as  "stopped  stock".  See  Rule 
123Cfor  discussion  of  procedures 
applicable  to  market-at-the-close  and 
limit-at-the  close  orders. 

U.  Self-Regulatoiy  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

*In  its  filing  with  the  Commission,  the 
^4YSE  included  statements  concerning 


the  purpose  of,  and  basis  for,  the 
proposed  rule  change,  as  amended,  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  TV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

1.  Purpose  * 

The  purpose  of  this  filing  is  to  add 
explanatory  or  clarifying  material  to 
several  NYSE  rules.  The  proposed  rule 
change,  as  amended,  does  not  constitute 
a  substantive  change  to  any  NYSE  rule 
or  policy,  and  is  responsive  to 
recommendations  made  by  an 
Independent  Consultant  retained  by  the 
Exchange.^ 

NYSE  Rule  72.  The  Exchange  is 
proposing  to  add  a  sentence  to  NYSE 
Rule  72(b)  making  it  clear  that  a  broker 
must  "recross"  a  proposed  clean  agency 
cross  pursuant  to  Exchange  auction 
procedures  following  a  transaction 
which  provides  price  improvement  to 
one  side  of  the  cross.  The  Exchange 
represents  that  this  is  consistent  with 
NYSE  auction  procedures  that  require 
exposure  of  bids  and  offers  by  brokers 
effecting  a  cross  before  a  transaction 
may  be  completed. 

The  Exchange  is  also  proposing  to 
specify  in  the  Rule  its  long  standing 
interpretation  of  its  auction  rules  that  a 
transaction  "clears  the  Floor,"  meaning 
bids  and  offers  not  satisfied  in  the 
transaction  are  deemed  to  be 
simultaneously  re-entered  and  on  parity 
with  each  other.  This  is  a  fundamental 
concept  that  has  long  been  deemed 
essential  to  the  efficient  functioning  of 
the  auction  market. 

NYSE  Rule  75.  The  Exchange  is 
proposing  to  codify  formally  in  NYSE 
Rule  75  its  long-standing  practice  that 
Floor  disputes  involving  $10,000  or 
more,  or  questioned  trades,  can  be 
referred  for  resolution  to  a  panel  of  three 
Floor  Governors,  Senior  Floor  Officials, 
or  Executive  Floor  Officieds,  or  any 
combination  thereof  if  the  parties  to  the 
dispute  so  agree.''  The  decision  of  the  • 


»  See  In  the  Matter  of  New  York  Stock  Exchange. 
Inc..  70  S.E.C.  Docket  106,  Securities  Exchange  Act 
Release  No.  41574  (June  29, 1999).  Administrative 
Proceeding  File  No.  3-9925, 

'  See  Amendment  No.  2.  According  to  the  NYSE, 
Executive  Floor  Officials  and  Senior  Floor  OfRcials 
perform  many  of  the  same  functions  performed  by 
Floor  Governors.  Executive  Floor  Officials  are 
former  Floor  Governors  and  are  empowered  to 
perform  any  duty,  make  any  decision  or  take  any 


panel  is  then  binding  on  the  parties. 
This  practice,  which  is  essentially  a 
form  of  expedited  arbitration,  has 
proven  to  be  a  very  efficient  means  of 
ensuring  timely  resolution  of  Floor 
disputes. 

As  an  alternative  to  a  panel  of  three 
Floor  Governors,  Executive  Floor 
Officials,  and/or  Senior  Floor  Officials 
(as  stated  above),  members  may  also 
proceed  to  resolve  a  dispute  through 
long-standing  arbitration  procedures 
established  under  the  NYSE's 
Constitution  and  Rules. 

NYSE  Rule  91 .  The  Exchange  is 
proposing  to  clarify  NYSE  Rule  91.10  to 
make  clear  in  the  Rule  that  only  a 
member  may  confirm  a  transaction  in 
the  situations  covered  by  the  Rule.  The 
Exchange  is  also  proposing  to  add  a 
sentence  to  the  Rule  to  clarify  that 
transactions  which  are  not  confirmed 
are  deemed  to  have  been  accepted.  The 
NYSE  represents  that  both  of  these 
changes  described  above  reflect 
consistent  Exchange  interpretations  of 
NYSE  Rule  91.10. 

In  addition,  the  Exchange  is 
proposing  to  replace  the  term 
"promptly"  with  the  phrase  "as  soon  as 
practicable  under  the  prevailing 
circumstances."  Specifically,  the 
Exchange  proposes  to  amend  NYSE 
Rule  91.10  to  provide  that  a  member 
receiving  a  report  of  execution  of  a 
transaction  where  another  member  ® 
acted  as  principal  triggers  the  member's 
unconditional  right  to  reject  the  trade  as 
SQon  as  practicable,  given  the  prevailing 
circumstances.  In  addition,  the 
Exchange  is  amending  NYSE  Rule  91.10 
to  clarify  that  disputes  as  to  whether 
there  was  sufficient  time  to  reject  the 
trade  would  be  resolved  under  NYSE 
Rule  75,  either  through  a  panel  of  three 
Floor  Governors,  Senior  Floor  Officials, 
or  Executive  Floor  Officials,  or  any 
combination  thereof,  or  through 
arbitration  procedures  established  imder 
the  Exchange's  Constitution  and  Rules.^ 

The  Exchange  represents  that  the 
proposed  changes,  deeming  transactions 


action  assigned  to  or  required  of  a  Floor  Governor. 
Floor  officials  entering  their  fifth  or  sixth  year  of 
service  as  a  Floor  Official  are  eligible  for 
appointment  as  Senior  Floor  Officials.  They  are  also 
empowered  with  the  authority  of  a  Floor  Governor. 
See  Securities  Exchange  Act  Release  No.  44673 
(August  9.  2001).  66  FR  43279  (August  17,  2001) 
(SR-NYSE-2001-16). 

"The  Exchange  clarified  that  NYSE  Rule  91.10, 
except  the  provision  dealing  with  the  memorandum 
record  of  the  specialist,  applies  to  transactions 
when  any  member  elects  to  take  or  supply  for  his 
own  account  the  securities  named  in  an  order 
entrusted  to  him.  Telephone  conservation  between 
Jeffery  Rosenstnick,  Senior  Special  Counsel,  Market 
Surveillance.  Rule  Development,  NYSE,  and  Tim 
Fox,  Attorney,  Division,  Commission  on  May  28, 
2003. 

<  See  Amendment  No.  2. 
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which  are  not  confirmed  or  rejected  as 
accepted  and  replacing  "promptly"  with 
"as  soon  as  practicable  undw  the 
prevaifing  circumstances,"  aim  to 
maintain  a  degree  of  flexibility  in  the 
Rule  to  accommodate  various  situations 
occurring  during  the  trading  day.  Given 
today's  enormous  volume  of  trading  on 
the  Floor  (over  1  billion  shares  daily), 
the  NYSE  believes  that  it  is  not  practical 
to  impose  an  affirmative  obligation  on 
members  to  confirm  each  and  every 
transaction  where  another  member 
acted  as  principal,  nor  does  the 
Exchange  believe  that  it  is  practical  for 
members  to  have  to  obtain  the 
.  confirmations.  Thus,  if  no  action  is 
taken  by  a  member  to  confirm  a 
transaction,  the  transaction  would  be 
deemed  confirmed  under  the  proposed 
Rule." 

In  NYSE  Rule  91.20,  the  Exchange  is 
proposing  to  replace  the  term  "should" 
with  "must,"  to  reflect  the  mandatory 
nature  of  the  procedures  outlined. 

NYSE  Rule  91.50  is  proposed  to  be 
added  to  explain  the  rejection  of 
specialist's  principal  transactions.  The 
proposed  leuiguage  states  that  if  there  is 
a  continued  pattern  of  rejections  of  a 
specialist's  principal  transactions,  a 
Floor  Official  may  be  called  upon  to 
require  the  broker  to  review  his  actions. 
However,  if  a  customer  gives 
instructions  to  his  broker  to  reject  trades 
with  the  specialist's  name  on  the  other 
side,  this  would  be  a  conditional  order 
and  should  not  be  entrusted  to  the 
specialist  for  execution. 

The  Exchange  states  that  a  Floor 
Official's  reviewing  a  pattern  of 
rejections  of  a  specialist's  principal 
transactions  and  requiring  a  broker  to 
review  his  or  her  actions  do  not 
compromise  the  unconditional  right  of  a 
broker  to  reject  any  trade  where  the 
specialist  trades  as  principal.  If  a 
customer  gives  a  continued  pattern  of 
rejection  instructions  to  a  Floor  broker 
to  reject  any  trade  where  the  specialist 
acted  as  principal,  a  Floor  Official 
would  be  able  to  review  the 
appropriateness  of  the  continued 
pattern  of  rejections  by  the  broker,  to 
make  sure  he  is  representing  his 
customer  as  fiduciary  and  not  giving  the 
specialist,  in  effect,  a  kind  of 
conditional  order  that  is  not  recognized 
under  Exchange  rules.  If  a  continued 
pattern  of  rejections  does  occur  because 
the  customer  will  not  accept  executions 
with  the  specialist  as  contra  party,  the 
Floor  broker  should  represent  the  order 
himself  or  herself  to  ensure  appropriate 
representation  of  the  order  in 
accordance  with  the  broker's  fiduciary 
responsibility  to  the  customer.  Because 


the  right  to  reject  a  trade  pursuant  to 
NYSE  Rule  91  is  unconditional,  no 
disciplinary  process  would  be  triggered 
by  the  broker  exercising  his  or  her  right 
to  reject  a  trade.  ^* 

NYSE  Rule  95.  Under  NYSE  Rule  95, 
an  Exchange  Floor  broker  cannot  effect 
a  tran&action  if  that  broker  has 
discretion  regarding  the  choice  of 
security  to  be  bought  or  sold,  the  total 
amount  of  the  security  to  be  bought  or 
sold,  or  whether  the  transaction  shall  be 
a  purchase  or  a  sale.  The  Exchange  is 
proposing  to  add  material  to  NYSE  Rule 
95(a)  making  clear  that  members  may 
not  create  an  order  or  a  material  term  of 
an  order,  but  must  receive  an  order  from 
off  the  Floor,  regardless  of  how  familiar 
they  are  with  a  customer's  strategy.  This 
is  a  long-standing  interpretation  of 
NYSE  Rule  95  and  the  Exchange 
believes  is  reasonably  and  fairly  implied 
by  the  text  of  the  existing  Rule. 

NYSE  Rule  115 A.  NYSE  Rule  115A, 
among  other  matters,  provides 
procedures  for  members  to  confirm 
transactions  on  openings.  The  Rule 
provides  in  one  place  that  members 
should  confirm  transactions  as  promptly 
as  possible,  and  in  another  place  states 
that  a  specialist  shall  not  be  responsible 
for  losses  if  the  broker  does  not  return 
to  the  specialist's  post  within  30 
minutes  after  the  opening  sale.  The 
Exchange  is  proposing  to  add  to  the 
Rule  a  cross  reference  to  make  clear  that 
while  a  broker  should  confirm  a 
transaction  as  promptly  as  possible,  the 
specialist  is  not  responsible  for  losses 
thirty  mintites  after  the  opening.  This  is 
a  simple  cross-referencing  point  that  the 
Exchange  believes  is  reasonably  and     ' 
fairly  implied  by  the  text  of  the  current 
Rule. 

NYSE  Rule  116.  The  Exchange  is 
proposing  three  changes  to  NYSE  Rule 
116.  Exchange  Rule  116.20  would  be 
revised  to  directly  state  a  prohibition 
against  a  Floor  broker  "stopping"  stock. 
This  is  not  a  new  prohibition,  as  section 
11(a)  of  the  Act  12  and  NYSE  rules 
regulating  on-Floor  trading  would  have 
the  effect  of  prohibiting  a  broker  from 
effecting  an  on-Floor  proprietary  trade 
to  execute  the  order  at  the  "stop"  price 
if  other  market  interest  traded  with  the 
bid  or  offer  against  which  the  broker's 
order  was  stopped  and  the  broker  was 
thus  obligated  to  effect  a  proprietary 
trade  to  fiilfiU  the  "stop."  The  Exchange 
has  consistently  interpreted  NYSE  Rule 
116.20  in  this  manner. 

The  Exchange  is  also  proposing  to 
amend  NYSE  Rule  116.30(3)(a)  to  make 
clear  in  the  Rule  that  a  specialist  should 
"stop"  an  order  in  a  minimum  variation 


market  only  when  there  is  an  imbalance 
in  the  quotation  suggesting  the 
likelihood  of  price  improvement  for  the 
"stopped"  ordOT.  This  proposed  rule 
change  to  NYSE  Rule  116.30(3)(a)  has 
been  the  Exchange's  consistent 
interpretive  position.  In  addition,  the. 
Exchange  is  proposing  to  add  to  NYSE 
Rule  116.40  a, cross  reference  to  new 
NYSE  Rule  123C,i3  which  codifies  in 
detail  the  Exchange's  policies  regarding 
execution  of  market-on-close  and  limit- 
on-close  orders. 

2.  Statutory  Basis 

The  NYSE  believes  that  the  proposed 
rule  change,  as  amended,  is  consistent 
vdth  Section  6(b)  of  the  Act,'-*  in 
general,  and  further  the  objectives  of 
Section  6(b)(5), '^  in  particular,  because 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  and  to  perfect  the 
mechanisms  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change,  as  amended, 
will  impose  any  burden  on  competition 
that  is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participairts,  or  Others 

Written  comments  on  the  proposed 
rule  change,  as  amended,  were  neither 
solicited  nor  received. 

m.  Date  of  Efiiectiveness  of  the  ~ 

Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  toi>e  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  NYSE  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  as  amended;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change,  as 
amended,  should  be  disapproved. 


•»W. 


"15U.S.C.  78k(a). 


'^  See  Securities  Exchange  Act  Release  No.  46579 
(October  1,  2002).  67  FR  63004  (October  9,  2002) 
(SR-NYSE-2002-31). 

•♦15U.S.C.  78f(b). 

"ISU.S.C.  78f[b)(5). 
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IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  ail 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change,  as  amended,  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copjring  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-2002-32  and  should  be 
submitted  by  June  30,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '8 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  03-14369  Filed  6-6-03:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47955;  File  No.  SR-Pt)lx- 
2003-29] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  and  Amendments  No.  1 
and  2  Thereto  by  the  Philadelphia 
Stock  Exchange,  Inc.  for  a  Six-Month 
Extension  of  Its  Pilot  Systems  Change 
to  Its  Automatic  Execution  Feature 
(AUTO-X) 

May  30,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Sectirities  Exchange  Act  of  1934 
("Act"),>  and  Rule  19b-4  thereimder.^ 
notice  is  hereby  given  that  on  April  18, 
2003,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 


in  Item  I  below,  which  was  prepared  by 
the  Phlx.  On  May  5,  2003,  the  Exchange 
filed  Amendment  No.  1  to  the  proposed 
rule  change.^  On  May  30,  2003,  the 
Exchange  filed  Amendment  No.  2  to  the 
proposed  rule  cliange.'*  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons 
and  to  approve  the  proposal,  on  an 
accelerated  basis,  as  amended,  for  an 
additional  six-month  period,  to  expire 
on  November  30,  2003. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  extend,  for  an 
additional  six  months,  its  pilot  program 
effecting  a  system  change  to  the 
Exchange's  Automated  Options  Market 
("AUTOM")  System,*  whereby  AUTaX 
is  disengaged  for  a  period  of  30  seconds 


'•  17  CFR  200.3O-3(aHl2). 
'  15  U.S.C.  788(b)(1). 
M7CFR240.19b-t. 


'  See  letter  from  Richard  S.  Rudolph,  Director  and 
Counsel,  PHUC.  to  Marc  McKay le.  Special  Counsel, 
Division  of  Market  Regulation  ("Division"), 
Conunission,  dated  May  2.  2003.  ("Amendment  No. 
1 ").  In  Amendment  No.  1  the  Exchange,  among 
other  things,  clarifies  that  it  proposes  to  replace  the 
phrase  "AUTO-X  guarantee"  with  the  phrase 
"specified  disengagement  size."  The  Exchange  also 
represents  that,  if  the  quotation  in  the  option  series 
that  exhausts  the  specified  disengagement  size  is 
revised  (either  by  Auto-Quote  or  manually  by  the 
specialist)  prior  to  the  expiration  of  the  30-second 
period  during  which  AUTO-X  is  disengaged, 
AUTO-X  will  be  re-engaged  for  that  option  upon 
such  revision.  If  the  quotation  in  such  an  option 
series  is  not  revised  during  the  30  second  period 
during  which  AUTO-X  is  disengaged,  the 
responsible  broker  or  dealer  is  firm  for  the 
disseminated  price,  up  to  the  disseminated  Size, 
pursuant  to  Exchange  Rule  1082.  In  such  a 
circumstance,  AUTO-X  is  reengaged  automatically 
after  30  seconds.  The  Exchange  currently  engages 
in  surveillance  for  occurrences  in  which 
responsible  brokers  or  dealers  do  not  comply  with 
the  Firm  Quotation  requirements  of  Exchange  Rule 
1082,  including  during  the  30-second  AUTO-X 
disengagement  period  that  is  the  subject  of  this 
proposed  rule  change. 

*  See  letter  from  Richard  S.  Rudolph.  Director  and 
Counsel,  PHLX.  to  Marc  McKayle,  Special  Counsel, 
Division,  Commission,  dated  May  29,  2003 
("Amendment  No.  2").  In  Amendment  No.  2,  the 
Exchange  adds  Commentary  .07  to  Phlx  Rule  1080 
to  clarify  that  "|l|he  specified  disengagement  size 
set  forth  in  Rule  1080(c)(iv)(l)  is  subject  to  the 
approval  of  the  Options  Committee  and  shall  not  be 
for  a  number  of  contracts  that  is  fewer  than  the 
highest  quotation  size  for  any  series  in  the  given 
option."  Further.  Commentary  .07  states  that  "|t|he 
specified  disengagement  size  for  each  option  shall 
be  posted  on  the  Exchange's  web  site." 

^  AUTOM  is  the  Exchange's  electronic  order 
delivery,  routing,  execution  and  reporting  system, 
which  provides  for  the  automatic  entry  and  routing 
of  equity  option  and  index  option  orders  to  the 
Exchange  trading  floor.  Orders  delivered  through 
AUTOM  may  be  executed  manually,  or  certain 
orders  are  eligible  for  AUTOM's  automatic 
execution  feature,  AUTO-X.  Equity  option  and 
index  option  specialists  are  required  by  the 
Exchange  to  participate  in  AUTOM  and  its  features 
and  enhancements.  Option  orders  entered  by 
Exchange  members  into  AUTOM  are  routed  to  the 
appropriate  specialist  unit  on  the  Exchange  trading 
flDor. 


after  the  number  of  contracts 
automatically  executed  in  a  given 
option  meets  the  specified 
disengagement  size  for  the  option  (the 
"pilot").  As  explained  further  below, 
the  Exchange  also  proposes  to  amend 
the  pilot  by  replacing  the  phrase 
"AUTO-X  guarantee"  with  the  phrase 
"specified  disengagement  size."  «  The 
text  of  the  proposed  rule  change,  as 
amended,  is  as  follows: 

Proposed  new  language  is  italicized; 
proposed  deletions  are  in  [brackets], 

Philadelphia  Stock  Exchange 
Automated  Options  Market  (AUTOM) 
and  Automatic  Execution  System 
(AUTO-X) 

Rule  1080 

(a)-(b)  No  change. 

(c)  (i)-(iii)  No  change. 

(iv)  (A)-(H)  No  change. 

(I)  When  the  number  of  contracts 
automatically  executed  within  a  15 
second  period  in  an  option  (subject  to 
a  pilot  program  until  [May]  November 
30,  200[2]3)  exceeds  the  [AUTO-X 
guarantee]  specified  disengagement  size, 
a  30  second  period  ensues  during  which 
subsequent  orders  are  handled 
manually, 

(v)  No  change. 

(d) — (j)  No  change. 

*   *   *  Commentary: 

.01 — .05  No  change.  , 

.06  RESERVED 

.07  The  specified  disengagement  size 
set  forth  in  Rule  1080(c)(iv)(I)  is  subject 
to  the  approval  of  the  Options 
Committee  and  shall  not  be  for  a 
number  of  contracts  that  is  fewer  than 
the  highest  quotation  size  for  any  series 
in  the  given  option.  The  specified 
disengagement  size  for  each  option  shall 
be  posted  on  the  Exchange's  Web  site. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change. 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


*  See  'Amendment  No.  1,  note  3  supra. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  extend  the  pilot  for  an 
additional  six-month  period.  The  pilot 
was  originally  approved  on  a  six-month 
basis  for  a  limited  number  of  eligible 
options  ^  and  extended  for  an  additional 
six-month  period.*  Subsequently,  the 
nimiber  of  options  eligible  for  the  pilot 
was  expanded  to  include  all  Phlx-traded 
options.^  In  December  2001,  the  pilot 
was  extended  again  for  an  additional 
six-month  period; ^°  and  extended  again 
in  May  2002."  The  current  pilot  was 
extended  in  November  2002,  and  is 
scheduled  to  expire  on  May  31,  2003. ^^ 

The  pilot  currently  includes  the 
following  features: 

•  Once  an  automatic  execution  occurs 
via  AUTO-X  in  an  option,  the  system 
begins  a  "counting"  program,  which 
counts  the  number  of  contracts  executed 
automatically  for  that  option  up  to  a 
certain  size.'^  which  causes  AUTO-X  to 
become  disengaged  for  that  option. 

•  When  the  number  of  contracts 
executed  automatically  for  that  option 
exhausts  the  maximuim  guaranteed 
AUTO-X  size  for  the  specific  option 


'  See  Securities  Exchange  Act  Ftelease  No.  43652 
(December  1,  2000).  65  FR  77059  (December  8. 

2000)  (SR-Phlx-00-96). 

*  See  Securities  Exchange  Act  Release  No.  44362 
(May  29,  2001),  66  FR  30037  (June  4,  2001)  (SR- 
Phbt-2001-56 

•  See  Securities  Exchange  Act  Release  No.  44760 
(August  31,  2001),  66  FR  472S3  (September  11, 

2001)  (SR-Phlx-2001-79). 

>o  See  Securities  Exchange  Act  Release  No.  45090 
(November  21,  2001),  66  FR  59834  (November  30, 

2001)  (SR-Phlx-2001-100). 

"  See  Securities  Exchange  Act  Release  No.  45862 
(May  1,  2002),  67  FR  30990  (May  8.  2002)  (SR- 
Phlx-2002-22). 

'^  See  Securities  Exchange  Act  Release  No.  46840 
(November  15,  2002),  67  FR  70473  (November  22, 

2002)  (SR-Phlx-2002-59)  ("Previous  Pilot 
Extension"). 

<  ^  Currently,  the  rule  refers  to  this  size  as  the 
"AUTO-X  guarantee."  Under  this  proposal,  the  size 
would  be  referred  to  as  the  "specified 
disengagement  size."  In  November  2002,  the 
Conunission  approved  amendments  to  Exchange 
Rule  1080(c)  to  provide  automatic  executions  for 
eligible  orders  at  the  Exchange's  disseminated  size, 
subject  to  a  minimum  and  maximum  AUTO-X 
eligible  size  range,  on  an  issue-by-issue  basis.  See 
Securities  Exchange  Act  Release  No.  46886 
(November  22,  2002),  67  FR  72015  (December  3, 
2002)  (SR-Phlx-2002-39).  That  proposal  provided 
that  the  maximum  guaranteed  AUTO-X  size  may  be 
for  a  different  niunber  of  contracts  for  customer 
orders  than  for  broker-dealer  orders.  The  previous 
pilot  extension  set  forth  that  when  the  maximum 
guaranteed  AUTO-X  size  in  an  option  is  for  a 
different  number  of  contracts  for  customer  orders 
than  for  broker-dealer  orders,  AUTO-X  would  be 
disengaged  when  the  larger  of  the  two  maximum 
guaranteed  AUTO-X  sizes  for  the  particular  option 
is  exhausted. 


within  a  15  second  time  frame,  the 
system  ceases  to  automatically  execute 
for  that  option,  and  drops  all  AUTO-X 
eligible  orders  in  that  option  for  manual 
handling  by  the  specialist  for  a  period 
of  30  seconds  in  order  to  enable  the 
specialist  to  refresh  quotes  in  that 
option. 

•  Upon  the  expiration  of  30  seconds, 
automatic  executions  resume,  the 
"coimting"  program  is  set  to  zero  and  it 
begins  cotinting  the  number  of  contracts 
executed  automatically  within  a  15 
second  time  frame  again,  up  to  the 
specified  disengagement  size. 

•  Again,  when  the  number  of 
contracts  automatically  exceeds  the 
specified  disengagement  size  within  a 
15  second  time  frame,  the  system  drops 
all  subsequent  AUTO-X  eligible  orders 
for  manual  handling  by  the  specialist  for 
a  period  of  30  seconds.  The  system  then 
continues  to  reset  the  "counting" 
program  and  drop  to  manual,  etc. 

Since  the  most  recent  extension  of  the 
pilot,  the  Exchange  has  undertaken  to 
provide  automatic  executions  for 
eligible  inbound  orders  (for  the 
account(s)  of  both  customers  and 
broker-dealers)  at  the  Exchange's 
disseminated  price,  up  to  the 
disseminated  size,  subject  to  a 
maximum  guaranteed  AUTO-X  size  of 
250  contracts.'*  Thus,  the  current 
AUTO-X  guarantee  for  eligible  orders 
on  the  Exchange  is  the  disseminated 
size  for  the  given  series,  instead  of  a  pre- 
determined "maximum  guaranteed 
AUTO-X  size"  for  the  given  option.  The 
"maximum  guaranteed  AUTO-X  size" 
is  no  longer  the  appropriate  term,     . 
because  the  Exchange's  current 
guaranteed  AUTO-X  size  for  eligible 
orders  is  equal  to  the  disseminated  size, 
which  may  be  for  a  different  niunber  of 
contracts  each  time  the  quote  in  a  given 
series  is  revised;  there  is  no  longer  a 
pre-determined  "maximum  guaranteed 
AUTO-X  size"  (other  than  the 
Exchange's  maximiun  allowable  AUTO- 
X  size  of  250  contracts  for  all  options 
other  than  options  on  the  Nasdaq-100 
Index  Tracking  Stock  ("QQQ''^"^)." 


i<  See  Securities  Exchange  Act  Release  No.  47646 
(April  8,  2003),  68  FR  17976  (April  14,  2003)  (SR- 
Phlx-2003-18). 

<>The  Nasdaq-1008®,  Nasdaq-100  Index®, 
Nasdaq®.  The  Nasdaq  Stock  Market®,  Nasdaq-100 
SharesSM.  Nasdaq-100  TrustsM,  Nasdaq-100  Index 
Tracking  Stock^",  and  QQQ^"  are  trademarks  or 
service  marks  of  The  Nasdaq  Stock  Market.  Inc. 
("Nasdaq")  and  have  l>een  licensed  for  use  for 
certain  purposes  by  the  Exchange  pursuant  to  a 
License  Agreement  vrith  Nasdaq.  The  Nasdaq-100 
Index®  (the  "Index"  is  determined,  composed,  and 
calculated  by  Nasdaq  without  regard  to  the 
Licensee,  the  Nasdaq-100  Tnist^'^,  or  the  beneficial 
owners  of  Nasdaq-100  Shares^*^.  Nasdaq  has 
complete  control  and  sole  discretion  in 
determining,  comprising,  or  calculating  the  Index  or 
in  modifying  in  any  way  its  method  for 


which  have  a  maximum  guaranteed 
AUTO-X  size  of  2,000  contracts  in  the 
first  two  near  term  expiration  months, 
and  1 ,000  contracts  for  all  other 
expiration  months).'^ 

Accordingly,  the  Exchange  has  filed 
this  proposed  rule  change  to 
accommodate  intervening  changes  in 
the  function  of  AUTO-X;  the  pilot  has 
not  been  changed,  only  the  terminology 
used  to  describe  the  number  of  contracts 
executed  within  15  seconds  that  would 
result  in  the  temporary  disengagement 
of  AUTO-X. 

In  order  to  account  for  the  recent 
changes  to  the  AUTO-X  function  (i.e., 
automatic  executions  up  to  the 
Exchange's  disseminated  size,  rather      ^^ 
than  up  to  a  pre-set  maximum 
guaranteed  size  determined  by  the 
specialist),  the  instant  pilot  renewal 
includes  the  term  "specified 
disengagement  size."'^  The  specified 
disengagement  size  shall  not  be  for  a 
number  of  contracts  that  is  fewer  than 
the  highest  quotation  size  for  any  series 
in  the  given  option.'* 

One  significant  purpose  of  the  pilot  is 
to  enable  the  Exchange  to  continue  to 
move  towards  the  dissemination  of 
options  quotations  with  actual  size.'^  As 
discussed  above,  the  "counting"  feature 
of  the  pilot  functions  to  disengage 
AUTO^-X  for  a  period  of  30  seconds  in 


determining,  comprising,  or  calculating  the  Index  in 
the  future. 

<B  See  Securities  Exchange  Act  Release  No.  46S31 
(September  23.  2002),  67  FR  61370  (September  30. 
2002)  (SR-Phbt-2002-47). 

>'  See  Amendment  No.  2,  note  4  supra. 

"W. 

'^In  August  2002,  the  Commission  approved 
amendments  to  the  Exchange's  definition  of 
"disseminated  size"  to  mean,  with  respect  to  the 
disseminated  price  for  any  quoted  options  series:  (a) 
respecting  options  subject  to  the  Auto-Quote 
technology  operating  as  of  May.  2002  ("current 
Auto-Quote")  and  scheduled  to  be  phased-out  by 
September  2002,  the  AUTO-X  guarantee  for  the 
quoted  option,  except  that  the  disseminated  size  of 
limit  orders  on  the  book* shall  be  ten  (10)  contracts: 
or  (b)  respecting  options  subject  to  the  Auto-Quote 
technology  implemented  after  the  effective  date  of 
this  provision  ("new  Auto-Quote")  and  options 
subject  to  a  proprietary  quoting  system  provided  for 
in  Rule  1080.02  ("Specialized  Quote  Feed"),  at  least  - 
the  sum  of  limit  orders.  The  specialist  and  crowd 
may  determine  to  disseminate  a  size  greater  than 
the  sum  of  limit  orders.  See  Securities  Exchange 
Act  Release  No.  463425  (August  8.  2002),  67  FR 
53376  (August  15,  2002)  (SR-Phlx-2002-15)  (Order 
approving  amendments  to  Exchange  Rule 
1082(a)(iij  and  Option  Floor  Procedure  Advice  F- 
7).  The  "current  Auto-Quote"  described  in  that 
Order  has  tieen  phased  out  as  of  the  time  of  the 
instant  proposal.  The  "new  Auto-Quote"  is 
currently  fully  deployed.  The  Exchange  recently 
filed  a  proposed  rule  change  amending  the  rule  to 
(i)  reflect  the  full  deployment  of  the  "new  Auto- 
Quote"  and  (ii)  to  add  the  specialist's  size  to  the 
sum  of  the  size  of  limit  orders  at  the  disseminated 
price  to  the  Exchange's  definition  of  "disseminated 
size  "  in  Exchange  Rule  1082.  See  SR-Phlx-2003- 
23.  The  Exchange  expects  to  continue  to  amend  its 
definition  of  "disseminated  size"  to  reflect  actual 
size  as  supporting  systems  become  available. 
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a  given  option  once  the  number  of 
contracts  automatically  executed 
exhausts  the  specified  disengagement 
size  for  that  option  within  a  15-second 
-  time  frame. 

The  Exchange  believes  that  this  has 
enabled  specialists  in  such  options  to 
continue  to  provide  fair  and  orderly 
markets  during  peak  market  activity  by 
manually  executing  orders  at  correct 
market  prices  and  refreshing  quotations 
to  reflect  market  demand. 

Finally,  the  Exchange  represents 
that,  2"  if  the  quotation  in  the  option 
series  that  exhausts  the  specified 
disengagement  size  is  revised  (either  by 
Auto-Quote  or  manually  by  the 
specialist)  prior  to  the  expiration  of  the 
30-second  period  during  which  AUTO- 
X  is  disengaged.  AUTO-X  will 
automatically  re-engage  for  that  option 
upon  such  revision.  If  the  quotation  in 
such  an  option  series  is  not  revised 
during  the  30  second  period  during 
which  AUTO-X  is  disengaged,  the 
responsible  broker  or  dealer  is  firm  for 
the  disseminated  price,  up  to  the 
disseminated  size,  pursuant  to  Exchange 
Rule  1082.  In  such  a  circumstance, 
AUTO-X  is  reengaged  automatically 
after  30  seconds.  The  Exchange 
currently  engages  in  surveillance  for 
occurrences  in  which  responsible 
brokers  or  dealers  do  not  comply  with 
the  Firm  Quotation  requirements  of 
Exchange  Rule  1082,  including  during 
the  30-second  AUTO-X  disengagement 
period  that  is  the  subject  of  this 
proposed  rule  change.^  < 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  is  consistent  with  Section  6(b) 
of  the  Act,^2  in  general,  and  furthers  the 
objectives  of  Section  6Cb)(5)  of  the  Act.^a 
in  particular,  in  that  it  is  designed  to 
perfect  the  mechanisms  of  a  free  and 
open  market  and  the  national  market 
system,  protect  investors  and  the  public 
interest  and  promote  just  and  equitable 
principles  of  trade  by  enabling  the 
Exchange  to  prepare  for  the 
dissemination  of  option  quotes  with 
actual  size,  and  by  enabling  Exchange 
specialists. 


*°  See  Amendment  No.  1,  note  3  supra. 

'<  The  Commission  notes  that  the  Exchange  has 
represented  that  it  will  issue  a  circular  to  its 
members,  member  organizations,  participants,  and 
participant  organizations  explaining  the  pilot 
program  and  the  circumstances  in  which  the 
AUTO-X  system  will  not  be  available  for  customer 
orders.  Telephone  conversation  between  Richard  S. 
Rudolph,  Counsel,  Phlx  and  Marc  McKayle,  Special 
Counsel,  Division.  Commission,  on  May  13,  2003. 

"  15  U.S.C.  7810)). 

"15U.S.C.  78flb)(5). 


B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission.  450  Fifth 
Street,  NW.,  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copjdng  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2003-29  and  should  be 
submitted  by  June  30,  2003. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  seciuities 
exchange.  2*  In  particular,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(5)  of  the  Act,  which  requires  that 
the  rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  and 
perfect  the  mechanism  oiairee  and 
open  market  and  a  national  securities 
system,  and  protect  investors  and  the 
public  interest.  25 


The  Commission  believes  that  the 
extension  of  the  pilot  should  assist 
specialists  in  maintaining  fafr  and 
orderly  markets  during  periods  of  peak 
market  activity.  In  this  regard,  the 
Commission  notes  that  since  the 
previous  extension  of  the  pilot,  in 
response  to  Commission  concerns,  the 
Exchange  has  automated  the  re-engaging 
of  AUTO-X  for  a  particular  option  issue 
prior  to  thirty  seconds,  if  the  specialist 
has  revised  the  quote  before  that  time 
period.  The  Commission  believes  that 
an  extension  of  the  pilot  program  for  an 
additional  six  months  should  allow  the 
Exchange  to  continue  its  efforts  to 
deploy  its  new  Auto-Quote  system  to 
prepare  for  the  dissemination  of  quotes 
with  actual  size. 

Accordingly,  the  Commission  finds 
good  cause,  pursuant  to  Section  19(b)(2) 
of  the  Act,^^  for  approving  the  proposed 
rule  change  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice 
thereof  in  the  Federal  Register.  The 
Commission  recognizes  that,  according 
to  the  Phlx.  no  complaints  from 
customers,  floor  traders,  or  member 
firms  have  been  received  diuing  the 
entire  period  of  the  pilot  program.  The 
Commission  believes  that  granting 
accelerated  approval  to  extend  the  pilot 
program  for  an  additional  six  months 
will  allow  Phlx  to  continue,  without 
interruption,  the  existing  operation  of 
its  AUTO-X  system. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.^^  that  the 
proposed  rule  change  (SR-Phlx-2003- 
29),  as  amended,  is  hereby  approved  on 
an  accelerated  basis,  as  a  six-month 
pilot,  scheduled  to  expire  on  November 
30.  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  2" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  03-14370  Filed  6-6-03;  8:45  am] 

BIUJNG  CODE  8010-01-^ 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3500] 

State  of  Alabama;  Amendment  #3 

In  accordance  with  a  notice  received 
from  the  Department  of  Homeland 
Security — Federal  Emergency 
Management  Agency,  effective  May  30, 
2003,  the  above  numbered  declaration  is 


'*  In  approving  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  IS  U.S.C.  78c(f). 

"  15  U.S.C  78f(b)(5). 


»15  U.S.C.  78s(b)(2). 
"17  CFR  200.30-3(a)(12). 
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hereby  amended  to  establish  the 
incidence  period  for  this  disaster  as 
beginning  on  May  5,  2003  and 
continuing  through  May  30,  2003. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  July 
11,  2003,  and  for  economic  injiuy  the 
deadline  is  February  12,  2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  June  3,  2003. 
Herbert  L.  Mitchell, 
Associate  Administrator  for  Disaster 
Assistance. 
IFR  Doc.  03-14441  Filed  6-6-03;  8:45  am) 

BILUNG  COOE  802S-O1-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3497] 
State  of  Missouri;  Amendment  #3 

In  accordance  with  a  notice  received 
from  the  Department  of  Homeland 
Security — Federed  Emergency 
Management  Agency,  effective  May  30, 
2003,  the  above  numbered  declaration  is 
hereby  amended  to  establish  the 
incidence  period  for  this  disaster  as 
beginning  on  May  4,  2003  and 
continuing  through  May  30.  2003. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  July 
7,  2003,  and  for  economic  injury  the 
deadline  is  February  6,  2004. 

(Catalog  of  Federal  Domestic  Assistance' 
Program  Nos.  59002  and  59008) 

Dated:  June  2,  2003. 
Herbert  L.  Mitchell, 
Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  03-14391  Filed  6-6-03;  8:45  am) 
BIUJNG  COOE  802»-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3499] 
State  of  Oklahoma;  Amendment  #2 

In  accordance  with  a  notice  received 
from  the  Department  of  Homeland 
Security — Federal  Emergency 
Management  Agency,  effective  May  30, 
2003,  the  above  numbered  declaration  is 
hereby  amended  to  establish  the 
incidence  period  for  this  disaster  as 
beginning  on  May  8,  2003  and 
continuing  through  May  30,  2003. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  July 
9,  2003,  and  for  economic  injury  the 
deadline  is  February  10,  2004. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  June  3.  2003. 
Hertiert  L.  Mitchell, 
Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  03-14440  Filed  6-6-03;  8:45  am] 
BILUNG  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3498] 

State  of  Tennessee;  Amendment  #4 

In  accordance  with  notices  received 
fi^m  the  Department  of  Homeland 
Security — Federal  Emergency 
Management  Agency,  effective  May  30, 
2003,  the  above  numbered  declaration  is 
hereby  amended  to  establish  the 
incident  period  for  this  disaster  as 
beginning  on  May  4,  2003,  and 
continuing  through  May  30.  2003.  This 
declaration  is  also  amended  to  include 
Anderson,  Cumberland,  Knox.  Loudon 
and  Roane  Counties  in  the  State'^  of 
Tennessee  as  disaster  areas  due  to 
damages  caused  by  severe  storms, 
tornadoes  and  flooding  occurring  on 
May  4,  2003  and  continuing  through 
May  30,  2003. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses    - 
located  in  the  contiguous  counties  of 
Campbell,  Grainger,  Jefferson,  Sevier 
and  Union  in  the  State  of  Teimessee 
may  be  filed  until  the  specified  date  at 
the  previously  designated  location.  All 
other  counties  contiguous  to  the  above 
named  primary  counties  have  been 
previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  July 
7,  2003,  and  for  economic  injury  the 
deadline  is  February  6,  2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  June  2,  2003. 
Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster        \ 
Assistance.  ^ 

[FR  Doc.  03-14392  Filed  6-6-03;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

Notice  Inviting  Application  for  Funding 
Under  the  7(|)  IManagement  and 
Technical  Assistance  Program 

agency:  U.S.  Small  Business 

Administration. 

ACTION:  Notice  of  invitation  for 

proposals  for  7(j)  management  and 

technical  assistance  awards  in  FY  2003. 


SUMMARY:  The  U.S.  Small  Business 
Administration  (SBA)  plans  to  issue 
program  announcement  No.  MTA-03- 
01,  to  solicit  proposals  from  public  or 
private  organizations,  to  provide 
business  development  assistance  and 
training  for  nationwide  7(j)  eligible 
client  executives.  The  authorizing 
legislation  for  this  training  is  section  7{j) 
of  the  Small  Business  Act.  U.S.C.  636(j). 
SBA  will  select  successful  proposals 
using  a  competitive  process. 

Awardees  will  have  responsibility  for 
project  oversight,  design,  marketing, 
management,  execution,  monitoring  and 
reporting  for  the  training  program. 
Proposals  are  being  solicited  from 
organizations  that  have  experience  in 
Executive  Education  or  similar 
Programs  and  have  successfully 
provided  executive  level  training  to 
'  smedl  business  entrepreneurs  on  at  least ' 
3  occasions  during  the  past  five  (5) 
years.  Colleges  and  universities  that 
respond  to  this  solicitation,  must  have 
American  Assembly  for  Collegiate 
Schools  of  Business  (AACSB) 
accreditation  or  be  a  member  of  the 
American  Indian  Higher  Education 
consortium  (AIHEC).  The  applicant 
must  have  the  qualified  faculty,  support 
staff,  training  and  technical  materials, 
equipment  and  facilities,  or  access  to 
facilities,  as  well  as  an  internal  financial 
management  system,  to  provide 
Executive  Education  Program  (EEP) 
training  services  to  7(j)  eligible  client 
executives  in  a  classroom  environment. 

The  EEP  proposal  should  present 
training  that  will  develop  and  improve 
the  management  and  business  decision 
skills  of  the  7(j)  eligible  clients.  The 
enhancement  of  these  skills  should 
ensure  the  continued  viability  and 
growth  of  the  small  business  owners  in 
the  21st  century.  The  EEP  training 
curriculum  diust  include  the  following 
three  core  subject  matters  for  small 
business  owners:  strategic  planning, 
financial  analysis  and.  e-commerce. 
Additional  subject  matters  should 
include  some  of  the  following:  internal 
management  systems,  business 
alliances,  government  contracting, 
information  technology,  market 
research,  financial  reporting,  product 
lines,  quality  assiu'ance  services,  hunian 
resources,  insurance,  taxation,  legal 
issues,  investments,  international 
business  opportunities  and  etc. 

SBA  plans  to  award  approximately 
$700,000.00.  subject  to  the  availability 
of  funds,  under  this  notice.  This  amount 
would  fund  several  awards  which 
would  provide  EEP  training  to 
approximately  1 75  7(j)  eligible 
executives.  SBA  reserves  the  right  to 
fund,  in  whole  or  in  part,  any,  all,  or 
npne  of  the  proposals  submitted  in 
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response  to  this  notice.  Awards  will 
have  a  project  period  of  three  (3)  years- 
an  initial  12-month  budget  period  with 
up  to  two  (2)  options  years.  Award 
amounts  may  vary,  depending  on  the 
number  of  7(j)  eligible  clients  that  an 
applicant  is  able  to  train  (and 
performance  for  option  years).  However, 
no  single  awardee  may  receive  more 
than  $400,000.00  in  a  single  fiscal  year. 
All  proposals  must  provide  training 
sessions  for  at  least  30  eligible 
executives  per  class. 

The  selection  criteria  to  be  used  for 
this  competition  will  be  provided  in  the 
application  package. 

DATES:  The  closing  date  for  applications 
will  be  July  9.  2003. 

ADDRESSEES:  To  obtain  a  copy  of  the 
complete  application  package  call 
Adrienne  Dinkins  at  (202)  205-7140,  or 
go  to  SBA's  Web  site  at  http:// 
www.sba.gov. 

FOR  APPLICATIONS  AND  FURTHER 
INFORMATION:  Questions  concerning  the 
technical  aspects  of  this  notice  should 
be  directed  to  Jacqueline  Fleming  at 
(202)  205-6177.  Questions  about  budget 
or  funding  matters  should  be  directed  to 
Adrienne  Dinkins  at  (202)  205-7140. 

Program  Authority:  15  U.S.C.  636(j). 

Luz  Hopewell, 

Associate  Administrator,  Business 

Development. 

[FR  Doc.  03-14390  Filed  6-6-03;  8:45  am] 

MUINO  CODE  MOS-OI-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Technical  Corrections  to  the 
Harmonized  Tariff  Schedule  of  the 
United  States 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  authority 
delegated  to  the  United  States  Trade 
Representative  ("USTR")  in  Presidential 
Proclamation  6969  of  January  27.  1997 
(62  FR  4415),  USTR  is  making  technical 
corrections  to  subchapter  III  of  chapter 
99  of  the  Harmonized  Tariff  Schedule  of 
the  United  States  ("HTS")  as  set  forth  in 
the  annex  to  this  notice.  These 


modiflcations  correct  several 
inadvertent  errors  and  omissions  in 
subheadings  9903.72.30  through 
9903.74.24  of  the  HTS  so  that  the 
intended  tariff  treatment  is  provided. 
EFFECTIVE  DATE:  The  corrections  made  in 
this  notice  are  effective  with  respect  to 
articles  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after 
the  dates  set  forth  in  the  annex  to  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Industry,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street,  NW.,  Room  501,  Washington,  DC 
20508.  Telephone  (202)  395-5656. 
SUPPLEMENTARY  INFORMATION:  On  March 
5,  2002,  pursuant  to  section  203  of  the 
Trade  Act  of  1974,  as  amended  (the 
"Trade  Act")  (19  U.S.C.  2253),  the   . 
President  issued  Proclamation  7529  (67 
FR  10553),  which  imposed  tariffs  and  a 
tariff-rate  quota  on  (a)  certain  flat  steel, 
consisting  of:  Slabs,  plate,  hot-rolled 
steel,  cold-rolled  steel,  and  coated  steel; 
(b)  hot-rolled  bar;  (c)  cold-finished  bar; 
(d)  rebar;  (e)  certain  tubular  products;  (f) 
carbon  and  alloy  fittings;  (g)  stainless 
steel  bar:  (h)  stainless  steel  rod;  (i)  tin 
mill  products;  and  (j)  stainless  steel 
wirev  as  provided  for  in  subheadings 
9903.72.30  through  9903.74.24  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTS")  ("safeguard 
measures")  for  a  period  of  three  years 
plus  1  day.  Effective  with  respect  to 
goods  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after 
12:01  a.m.,  e.s.t.,  on  March  20,  2002, 
Proclamation  7529  modified  subchapter 
III  of  chapter  99  of  the  HTS  so  as  to 
provide  for  such  increased  duties  and  a 
tariff-rate  quota.  Proclamation  7529  also 
delegated  to  the  USTR  the  authority  to 
consider  requests  for  exclusion  of  a 
particular  product  submitted  in 
accordance  with  the  procedures  set  out 
in  66  FR  54321,  54322-54323  (October 
26,  2001)  and,  upon  publication  in  the 
Federal  Register  of  a  notice  of  his 
finding  that  a  particular  product  should 
be  excluded,  to  modify  the  HTS 
provision  created  by  the  annex  to  that 
proclamation  to  exclude  such  particular 
product  from  the  pertinent  safeguard 
measure.  On  April  5,  2002,  USTR 
published  a  notice  in  the  Federal 
Register  excluding  particular  products 
from  the  safeguard  measures,  and 


modified  the  HTS  accordingly.  67  FR 
16484.  On  July  3,  the  President  issued 
Proclamation  7576,  which  extended  the 
period  for  granting  exclusions  until 
August  31,  2002.  On  July  12,  2002, 
August  30,  2002,  and  March  31,  2003, 
USTR  published  notices  in  the  Federal 
Register  excluding  additional  products 
from  the  safeguard  measures,  and 
modified  the  HTS  accordingly.  67  FR 
46221,  67  FR  56182,  and  68  FR  15494. 

On  March  19,  2002,  June  4,  2002,  July 
12,  2002,  August  30,  2002,  November 
14,  2002,  February  11,  2003  and  March 
31,  2003,  USTR  published  Federal 
Register  notices  (67  FR  12635,  67  FR 
38541,  67  FR  46221,  67  FR  56182,  67  FR 
69065,  68  FR  6982,  68  FR  15494 
respectively)  making  technical 
corrections  to  subchapter  III  of  chapter 
99  of  the  HTS  to  remedy  several 
technical  errors  introduced  in  the  annex 
to  Proclamation  7529.  These  corrections 
ensured  that  the  intended  taiiii 
treatment  was  provided.  Since  the 
publication  of  these  Federal  Register 
notices,  additional  technical  errors  and 
omissions  in  subchapter  III  of  chapter 
99  have  come  to  the  attention  of  USTR. 
The  annex  to  this  notice  makes 
technical  corrections  to  the  HTS  to     . 
remedy  these  errors  and  omissions.  In 
particular,  the  annex  to  this  notice 
corrects  errors  in  the  descriptions  of  the 
physical  dimensions,  chemical 
composition,  or  mechanical 
characteristics  of  certain  products 
excluded  from  the  application  of  the 
safeguard  measures. 

Proclamation  6969  authorized  the 
USTR  to  exercise  the  authority  provided 
to  the  President  under  section  604  of  the 
Traie  Act  of  1974  (19  U.S.C.  2483)  to 
embody  rectifications,  technical  or 
conforming  changes,  or  similar 
modifications  in  the  HTS.  Under 
authority  vested  in  the  USTR  by 
Proclamation  6969,  the  rectifications, 
technical  and  conforming  changes,  and 
similar  modifications  set  forth  in  the 
annex  to  this  notice  shall  be  embodied 
in  the  HTS  with  respect  to  goods 
entered,  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  the  dates 
set  forth  in  the  Annex  to  this  notice. 

Peter  F.  Allgeier, 

Deputy  United  States  Trade  Representative. 

BILUNG  CODE  3190-01-P 
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ANNEX 

Subchapter  III  of  chapter  99  of  the  Harmonized  Tariff  Schedule  (HTS)  is  modified  as  set  forth  in  this 
annex,  with  bracketed  matter  included  to  assist  in  the  understanding  of  the  modifications.  The  following 
provisions  supersede  matter  now  in  the  HTS,  with  the  new  subheadings  being  inserted  by  this  notice  set 
forth  in  columnar  format  and  the  material  inserted  in  the  HTS  columns  entitled  "Heading/  Subheading', 
"Article  Description",  "Rates  of  Duty  1  General",  "Rates  of  Duty  1  Special",  and  "Rates  of  Duty  2", 
respectively.  The  corrections  to  the  text  of  individual  subdivisions  of  U.S.  note  1 1  to  such  subchapter  HI 
set  forth  herein,  and  to  their  associated  subheadings,  shall  be  effective  with  respect  to  covered  goods 
entered,  or  withdrawn  fi'om  warehouse  for  consumption,  on  or  after  12:01  a.m.  EST  on  the  date  that  each 
such  subdivision  of  U.S.  note  1 1  to  subchapter  III  became  effective,  or  in  the  case  of  corrections  to  text 
previously  modified  the  effective  date  of  such  previous  modification  to  such  subdivision  as  appropriate. 

Section  I.  Effective  March  31, 2003,  the  notice  published  at  68  FR  15494-15544  is  modified  by 
deleting  part  1(C)  of  section  I  from  the  annex. 

Section  H.  Unless  otherwise  specified  in  a  subdivision  herein,  the  following  modifications  of 
subchapter  HI  of  chapter  99  of  the  Harmonized  Tariff  Schedule  of  the  United  States  shall  be 
effective  with  respect  to  goods  entered,  or  withdrawn  fh)m  warehouse  for  consimiption,  on  or 
after  12:01  a.m.  EST,  on  or  after  the  effective  date  of  the  inclusion  in,  or  of  the  previous 
correction  of,  the  individual  HTS  provision  or  text  being  corrected. 

1 .  U.S.  note  1 1  to  such  subchapter  in  is  hereby  modified  as  follows: 

(A)  the  phrase  ",  as  in  effect  on  March  20, 2002"  is  inserted  after  the  second 
occurrence  of  "inclusive"  in  subdivision  (a)(i); 

(B)  in  subdivision  (b)(xx)(C),  "maximum"  is  inserted  after  "sulfur  0.025"; 

(C)  in  subdivision  (cXcii)(A)(II),  "9.5249  mm  (plus  0,  minus  0.22097  mni)  or"  is 
inserted  before  "12.7  mm"; 

(D)  in  subdivision  (c)(xxvii),  "1670  +/- 100  N/mm^  (42  to  46  HRC)"  is  deleted  and 
"1670  +/- 100  N/mm^"  is  inserted  in  lieu  thereof;  "maximimi  0.8  on  3  m"  is 
deleted  and  "maximum  0.8  mm  on  3  m"  is  inserted  in  lieu  thereof;  "sulfur"  is 
deleted  and  "sulfur  not  over"  is  inserted  in  lieu  thereof; 

(E)  in  subdivision  (c)(cli),  "300 1"  is  deleted  and  "500 1"  is  inserted  in  lieu  thereof; 

(F)  subdivision  (c)(ccxiv)  is  deleted; 

(G)  in  subdivision  (c)(ccxxvi),  "RMS6  or  better"  is  deleted  and  "RMS7  or  less"  is 
inserted  in  lieu  thereof;  .  .         \ 


(H)       in  subdivision  (cXccxxxi),  "whether  or  not"  is  inserted  before  "in  coils"; 
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(I) 


(J) 


in  subdivision  (c)(ccxli),  the  first  occurrence  of  "yield  strength  590  N/mm^  or 
more  but  not  over  730  N/mm^;  and  elongation  13  percent  or  more  but  not  over  20 
percent;"  is  deleted; 

in  subdivision  (c)(cclvi),  "6.2  mm  +/-  0.2mm"  is  deleted  and  "46.2  mm  +/-  0.2 
mm"  is  inserted  in  lieu  thereof; 


(K)       in  subdivision  (cXcclxxxii),  "91.3"  is  deleted  and  "9  to  13"  is  inserted  in  lieu 
thereof;  < 

(L)       in  subdivision  (c)(cclxxxvi),  the  text  beginning  with  "chemical  composition"  and 
ending  with  "titanium  0.05  to  0.07"  is  deleted  and  "chemical  composition  (percent 
by  weight):  carbon  0.020  to  0.070,  silicon  0.0025  to  0.0500,  manganese  0.20  to 
0.45,  phosphorous  0.0015  to  0.0400,  sulfur  0.002  to  0.050  and  titanium  0.05  to 
0.07"  is  inserted  in  lieu  thereof; 

(M)      in  subdivision  (c)(ccxcvi),  "not  to  exceed"  is  inserted  after  "thickness  tolerances" 
and  before  "0.05  mm";  ,      . 

(N)       in  subdivision  (c)(cccxxii),  "nickel  not  over  0.020"  is  deleted  and  "nickel  not  over 
0.20"  is  inserted  in  lieu  thereof) 

(O)      in  subdivision  (cXcccxxxi),  "steel  grade  ASTM  A752"is  deleted  and  "steel  grade 
ASTM  A572"  is  inserted  in  lieu  thereof; 


(P)       in  subdivision  (c)(cccxxxviii)  "sulfur  0.20  to  0.35"  is  deleted  and  "sulfiir  0.020  to 
0.035"  is  inserted  in  lieu  thereof;  "aluminum  0.20  to  0.50"  is  deleted  and 
"aluminum  0.020  to  0.050"  is  inserted  in  lieu  thereof;  "American  Standards  for 
Testing  Materials  method  Al  12  (ASTM  Al  12)"  is  deleted  and  "American 
Standards  for  Testing  Materials  method  El  12  (ASTM  El  12)"  is  inserted  in  lieu 
thereof; 

(Q)      subdivision  (cXcccxlvii)  is  deleted; 

(R)       in  subdivision  (cXccclvi)  "manganese  0.050  to  0.085"  is  deleted  and  "manganese 
0.50  to  0.85"  is  inserted  in  lieu  thereof; 

(S)       in  subdivision  (cXcccxcviii),  "in  a  black  cold-finished  condition"  is  deleted  and 
"in  a  black  or  cold  finished  condition"  is  inserted  in  lieu  thereof; 
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(T)       in  subdivision  (cXcccxcix),  "to  allow  passage  of  gas  through  the  steel"  is  deleted 
and  "which  allows  passage  of  gas  through  the  entire  surface  of  the  steel'  is 
inserted  in  lieu  thereof; ",  all  of  which  are  compressed  in  a  cold  isostatic  press, 
sintered  in  a  vacuum  atmosphere,  and  then  held  in  nitrogen  gas  or  ammonia  gas  at 
a  temperature  of  900  to  1050*0  to  impart  porous  quality  over  the  entire  surface"  is 
deleted;  "kilocalories  m'^  h''  °C''"  is  deleted  and  "kilocalories  per  square  meter 
per  hour  per  degree  Celsius"  is  ins^ed  in  lieu  thereof;  and  "12  x  10"*  to  12.5  x  10' 
*  °C''"  is  deleted  and  "12  x  10^  per  degree  Celsius  to  12.5  x  10"^  per  degree 
Celsius"  is  inserted  in  lieu  thereof)  ^ 

(U)       in  subdivision  (cXcdv),  "ASTM  Al 20  (E-H)"  is  deleted  and  "ASTM  A53"  is 

inserted  in  lieu  thereof;  "2,962  mm  to  3,063  mm  in  length"  is  deleted  and  "6,071. 
mm  to  6,135  mm  in  length"  is  inserted  in  lieu  thereof;  "AISI C1012"  is  deleted; 
"carbon  0.25,  manganese  0.99;  phosphorus  0.035,  sulfur  0.035"  is  deleted  and 
"carbon  not  over  0.25,  manganese  not  over  0.95;  phosphorus  not  over  0.05,  sulfur 
not  over  0.045"  is  inserted  in  lieu  thereof;  "zinc  coating  0.50  to  0.99  and 
aluminum  0.01  to  0.10;"  is  deleted; 

(V)      in  subdivision  (c)  (cdvii),  "welded  single  wall"  is  deleted  and  "brazed  double  wall" 
is  inserted  in  lieu  thereof;  i  ,         - 

(W)      in  subdivision  (cXcdxxiv), "  1 ,000 1"  is  deleted  and  "500 1"  is  inserted  in  lieu 
thereof; 

(X)      in  subdivision  (cXcdxxv),  "guaranteed  to  a  flatness  tolerance  of  3  mm  per  mm  or 
better"  is  deleted  and  "guaranteed  to  a  flatness  tolerance  of  3  mm  per  meter  or 
better;"  is  inserted  in  lieu  thereof; 

(Y)       in  subdivision  (c)(cdxxvi),  "flatness  less  than  or  equal  to  3  mm  per  mm;"  is 

deleted  and  "flatness  less  than  or  equal  to  3  mm  per  m;"  is  inserted  in  lieu  thereof; 

(Z)       In  subdivision  (c)  (ccxv)  (ii),  "minimum  yield  point"  is  deleted  and  "maximum  yield 
point"  is  inserted  in  lieu  thereof; 

(AA)    in  subdivision  (c)  (cciv),  "C2"  is  deleted  and  "C22"  is  inserted  in  lieu  thereof; 

(BB)    in  subdivision  (c)  (clvii),  "45  HRB"  is  deleted  and  "40  to  50  HRB"  is  inserted  in 
lieu  thereof; 

(CC)    in  subdivision  (c)  (clviiXA),  "0.533  mm,"  is  inserted  after  "0.483  mm," 


(DD)    in  subdivision  (c)  (clvii)(B), "  1 .02  mm,"  is  inserted  after  "0.762  mm," 

(EE)     in  subdivision  (c)  (ccxcvii),  "450  MPa"  is  deleted  and  "350  MPa"  is  inserted  in  lieu 
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thereof; 


2.  The  following  subheadings  of  such  subch^ter  III  are  each  modified  as  follows: 

(A)  in  subheading  9903.77.86  "(including  goods  of  this  subheading  and  of  subheading 
9903.82.18)"  is  inserted  after  "quantity"; 

(B)  in  subheading  9903.78.30, "  1 ,000  t"  is  deleted  and  "500  t"  is  inserted  in  lieu 
thereof;  •  • 

(C)  subheading  9903.80.81  is  deleted;     ' 

(D)  subheading  9903.81.13  is  deleted; 

(E)  in  subheading  9903.81 .03, ",  and  entered  in  an  aggregate  quantity  during  a  time 
period  specified  in  such  note  not  to  exceed  835  t"  should  be  inserted  after 
"subchapter"; 


3.  The  following  new  subheadings  are  inserted  in  numerical  sequence  in  subchapter  III  of 
chapter  99  of  the  HTS,  with  the  new  material  being  inserted  in  the  columns  entitled 
"Heading/Subheading",  "Article  Description",  "Rate  of  Duty  1  General",  "Rates  of  Duty  1 
Special"  and  "Rates  of  Duty  2",  respectively: 


•9903.78.33 


9903.82.18 


[Goods...:] 

Enumerated  in  U.S.  note  1  l(bXxvii)  to  this 
subchapter :  No  change 


No  change 


Enumerated  in  U.S.  note  I  r(cXcxciii)  to  this 
subchapter  and  etitered  in  an  aggregate  quantity 
(including  goods  of  this  subheading  and  of  subheading 
9903.77.86)  not  to  exceed  SOO  t  during  a  time  period 
specified  in  such  note , 


No  change 


No  change 


No  choige 


No  change* 


CONFORMING  CHANGES: 
Subheading  9903.72.57  is  modified  by  deleting  "9903.78.32"  and  by  inserting  in  lieu  thereof  "9903.78.33"; 
Subheading  9903.74.01  is  modified  by  deleting  "9903.82. 1 7"  and  by  inserting  in  lieu  thereof  "9903.82. 1 8"; 


[FR  Doc.  03-14478  Filed  6-6-03;  8:45  am) 

MLUNO  CODE  3190-01-C 


DEPARTMErfT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Rule  on  Application 
03-03-C-OO-RAP  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Rapid  City  Regional 
Airport,  Rapid  City,  SO  , 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT.  * 

ACTION:  Notice  of  Intent  to  Rule  on 
Application. 


summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Rapid  City 
Regional  Airport  under  the  provisions  of 
the  49  U.S.C.  40117  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

DATES:  Comments  must  be  received  on 
or  before  July  9,  2003. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  followdng 
address:  Bismarck  Airports  District 
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Office,  2301  University  Drive,  Building 
23B,  Bismarck,  North  Dakota. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Ken 
Simmons,  Assistant  Director  of  the  City 
of  Rapid  City — Rapid  City  Regional 
Airport  at  the  following  address:  300 
Sixth  Street,  Rapid  City.  South  Dakota 
57701. 

Air  carries  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of  Rapid 
City  imder  section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  T.  Schauer,  Program  Manager, 
Bismarck  Airports  District  Office,  2301 
University  Drive,  Building  23B, 
Bismarck,  North  Dakota  58504,  (701) 
323-7380.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 

proposes  to  rule  and  invites  public 
comments  on  the  apphcation  to  impose 
and  use  the  revenue  from  a  PFC  at  the 
Rapid  City  Regional  Airport  under  the 
provisions  of  the  49  U.S.C.  40117  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158).  On  May 
22,  2003,  the  FAA  determined  that  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  submitted  by  City 
of  Rapid  City  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  late 
than  August  21,  2003. 

The  following  is  brief  overview  of  the 
application. 

Proposed  charge  effective  date: 
August  1,  2003. 

Proposed  charge  expiration  date:  July 
31, 2006. 

Level  of  the  proposed  PFC:  $3.00. 

Total  estimated  PFC  revenue: 
$1,591,925. 

Brief  description  of  proposed  project: 
General  Aviation  Ramp  Rehabilitation, 
Runway  Safety  Area  (RSA)  Preliminary 
Design,  Wildlife  Assessment,  Cargo/ 
Carrier  Ramp  ^pansion,  Terminal 
Apron  Lighting,  Runway  14/32  RSA 
Correction  Projects,  Airport  Layout  Plsui 
Update,  Terminal  Building  Master  Plan, 
Taxiway  A  Realignment  Feasibility 
Study,  Aircraft  Rescue  and  Fire  Fighting 
Station  Sprinkler,  Continuous  Friction 
Measuring  Equipment,  Replace 
Terminal  Revolving  Doors,  Pavement 
Surface  Condition  Sensor,  Terminal 
Roof  Rehabilitation,  Security  System 
Upgrade,  Rimway  5/23  Rehabilitation, 
Taxiway  B  Rehabilitation,  Passenger 
Loading  Bridge,  Covered  Passenger 
Walkway  to  Terminal,  Terminal    ^ 
Building  Heating  Ventilation  Air 


conditioning  cuid  Sidewalk 
Rehabilitation,  Covered  Boarding 
Walkway. 

Class  or  classes  of  air  carriers,  which 
the  public  agency  has  requested,  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  Filing  FAA  Form 
1800-31. 

Any  person  may  inspect  the 
application  in  person  at  he  FAA  office 
listed  above  imder  FOR  FURTHER 
INFORMATION  CONTRACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  docimients  germane  to  the 
application  in  person  at  the  City  of 
Rapid  City. 

Issued  in  Des  Plaines,  Illinois  on  June  2, 
2003. 

Robert  A.  Huber, 

Acting  Manager,  Planning  and  Programming 

Branch,  Airports  Division,  Great  Lakes 

Region. 

(FR  Doc.  03-14428  Filed  6-6-03;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Policy  Statement  No.  ANM-02-1 13-016] 

Guidance  for  the  Certification  of 
Honeywell  Primus  Epic«^  Systems 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  final  policy.^ 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  annoimces  the 
availability  of  final  policy  that  clarifies 
current  FAA  policy  with  respect  to 
certification  of  Honeywell  Primus  Epic® 
Systems. 

DATES:  This  final  policy  was  issued  by 
the  Transport  Airplane  Directorate  on 
May  30,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Beane,  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  Transport  Standards  Staff, 
Standardization  Branch,  ANM-113, 
1601  Lind  Avenue  SW.,  Renton,  WA 
98055-4056;  telephone  (425) 227-2796; 
fax  (425)  227-1320;  e-mail: 
connie.beane@faa.gov. 

SUPPLEMENTARY  INFORMATION: 
Discussion  of  Comments 

A  notice  of  proposed  policy  was 
published  in  the  Federal  Register  on 
August  30,  2002  (67  FR  55913).  One  (1) 
commenter  responded  to  the  request  for 
comments. 

Background 

In  the  past  several  years^  new  aircraft 
designs  have  introduced  new 


technologies.  These  technologies  are 
being  combined  and  used  in  novel  ways 
and  may  represent  significant 
challenges  with  respect  to  the 
acceptability  of  the  flightcrew  interfaces 
and  aircraft  airworthiness. 

Honeywell  Primus  Epic*  Systems  are 
an  avionics  suite  consisting  of  single  or 
multiple  racks/cabinets  with  circuit 
cards  or  modules  that  plug  into  the  , 
cabinets.  Each  rack/cabinet  is 
configurable  in  that  the  number  of 
modules  can  vary  in  each  cabinet;  the 
functions  loaded  into  the  cards  can  vary 
considerably,  and  there  can  be  multiple 
racks/cabinets  per  aircraft.  The 
functionality  of  tEe  system  is 
determined  by  the  software  loaded  into 
the  circuit  cards.  All  the  software  on 
these  circuit  cards  can  be  field-loaded,  ' 
that  is,  loaded  into  the  Honeywell 
Primus  Epic*  modules  without 
removing  the  equipment  from  the 
aircraft. 

The  final  policy  establishes  guidance 
for  the  certification  of  Honeywell     , 
Primus  Epic®  Systems. 

The  final  policy,  as  well  as  the 
disposition  of  public  comments 
received,  is  available  on  the  Internet  at 
the  following  address:  http:// 
www.faa  .gov/ certification/ aircraft/ 
anminfo/finalpaper.cfm.  If  you  do  not 
have  access  to  the  Internet,  you  can       " 
obtain  a  copy  of  the  policy  by  contacting 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Issued  in  Renton,  Washington,  on  May  30, 
2003. 

All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-14426  Filed  6-6-03;  8:45  am] 
BIUJNG  CODE  4910-13-P 


DEPARTMEi^  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-2000-8410]     '  « 

Younger  Commercial  Driver  Pilot 
Training  Program 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
ACTION:  Notice  of  denial  of  petition  to 
initiate  a  pilot  program. 

SUMMARY:  The  FMCSA  denies  the    , 
petition  of  the  Truckload  Carriers 
Association  (TCA)  asking  the  agency  to 
conduct  a  pilot  program  that  would 
enable  certain  drivers  between  the  ages 
of  18  and  21  (younger  drivers)  to  operate 
commercial  motor  vehicles  (CMVs)  in 
interstate  conunerce.  The  pilot  program 
proposed  by  TCA  would  screen 
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candidate  drivers,  train  them 
extensively  at  approved  truck-driving 
schools,  and  provide  an  apprenticeship 
with  an  approved  motor  carrier  until  age 
21.  The  FMCSA  is  denying  the  petition 
because  the  agency  does  not  have 
sufficient  information  at  this  time  to 
make  a  determination  that  the  safety 
measures  in  the  pilot  program  are 
designed  to  achieve  a  level  of  safety 
equivalent  to,  or  greater  than,  the  level 
of  safety  provided  by  complying  with 
the  minimum  21 -year  age  requirement 
to  operate  a  CMV. 

DATES:  The  denial  of  this  petition  is 
effective  June  9,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  F.  Schultz,  Jr.,  Driver  and  Carrier 
Operations  Division,  Office  of  Bus  and 
Truck  Standards  and  Operations,  MC- 
PSD,  (202)  366-4001 ,  Federal  Motor 
Carrier  Safety  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Access 

Internet  users  may  access  all  notices 
and  comments  submitted  to  the  Docket 
Clerk  concerning  this  subject  by  using 
the  universal  resource  locator  (URL): 
http://dms.dot.gov.  The  FMCSA  docket 
number  is  FMCSA-2000-8410.  It  is 
available  24  hours  a  day,  year  round. 
Please  follow  the  instructions  online  for 
more  information  and  help. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  can  reach 
the  Office  of  the  Federal  Register's  home 
page  at  http://www.archives.gov/ 
federal_register  and  the  Government 
Printing  Office's  Web  site  at  http:// 
www.access.gpo.gov/nara. 

Background 

A  pilot  program  is  a  study  in  which 
a  person  or  class  of  persons  subject  to 
the  Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  may  receive 
temporary  relief  from  one  or  more  of  the 
regulations.  A  person,  or  class  of 
persons,  that  intend  to  engage  in  a 
regulated  activity  may  also  receive 
temporary  relief  during  the. activity.  The 
FMCSA's  regulations  governing  pilot 
programs  are  set  forth  in  title  49,  Code 
of  Federal  Regulations  (CFR)  part  381. 
subpart  D.  During  the  program, 
participants  are  given  an  exemption 
horn  one  or  more  of  the  following  parts 
of  title  49:  382,  383,  391,  392,  393,  395, 
396  (except  §  396.25,  Qualifications  of 
Brake  Inspectors),  and  399. 


Pilot  programs  can  be  initiated  by  the 
agency  in  several  ways.  The  FMCSA 
may  initiate  a  pilot  program  when  it 
determines  that  there  may  be  an 
effective  alternative  to  one  or  more  of 
the  FMCSRs,  but  is  lacking  sufficient 
research  data  or  information  to  support 
a  change  in  its  rules.  Or,  an  individual 
or  class  of  persons  may  submit  a  written 
petition  asking  the  agency  to  initiate  the 
pilot  program.  (49  CFR  381.405) 

A  pilot  pittgram  must  include  a 
program  plan  outlining  oversight 
procedures  designed  to  protect  the 
health  and  safety  of  study  participants 
and  the  general  public.  The  plan  must 
explain  how  the  agency  will  ensure  that 
participants  comply  with  the  terms  and 
conditions  of  the  pilot.  In  addition,  the 
number  of  the  participants  in  the  pilot 
program  must  be  large  enough  to  ensure 
statistically  valid  findings.  When  the 
FMCSA  has  determined  that  the 
program  plan  is  sound,  there  is  one 
additional  requirement  that  must  be 
satisfied  before  the  agency  can  grant  an 
exemption  from  the  FMCSRs  and 
initiate  a  pilot  program.  The  agency 
must  ensure  that  the  safety  measures  in 
the  pilot  program  are  "designed  to 
achieve  a  level  of  safety  that  is 
equivalent  to,  or  greater  than,  the  level 
of  safety  that  would  be  achieved  by 
compliance  with  the  regulations."  49 
CFR  381.505(a). 

TCA  Petition 

On  October  2,  2000,  the  TCA 
petitioned  the  FMCSA  to  allow  the 
association  to  conduct  a  pilot  program 
that  would  permit  drivers  between  the 
ages  of  18  and  21  to  operate  CMVs  in 
interstate  commerce.  FMCSA 
regulations  require  drivers  of  CMVs  to 
be  at  least  21  years  of  age  (49  CFR 
391.11(b)(1)).  The  petitioner  asked  the 
FMCSA  to  grant  an  exemption  from  the 
minimum  21-year  age  requirement  for 
drivers  admitted  to  the  three-year  pilot 
program.  No  driver  imder  the  age  of  18 
would  be  eligible  to  participate  in  the 
pilot.  A  copy  of  the  TCA  petition  is 
located  in  the  FMCSA  docket  (Docket 
No.  FMCSA-2000-8410;  see  "Electronic 
Access"  above). 

The  goal  of  the  TCA  pilot  program  is 
to  explore  a  performance-based 
alternative  to  the  blanket  prohibition 
against  the  operation  of  CMVs  in 
interstate  commerce  by  drivers  imder 
the  age  of  21.  The  TCA  petition  states, 
"the  right  student  with  the  right 
training,  and  working  for  the  right 
employer  [could]  *  *  *  be  a  safe 
driver"  (TCA  Petition,  page  9).  In 
addition,  the  petitioner  feels  that 
lowering  of  the  21 -year  minimum  age  of 
drivers  would  address  the  shortage  of 
drivers  in  the  trucking  industry,  and 


allow  the  industry  to  appeal  more 
readily  to  individuals  as  they  leave  high 
school  and  select  a  career. 

The  petition  calls  for  careful 
screening  of  candidate  drivers. 
Applicants  would  be  required  to  be 
between  18  and  21  years  of  age,  have  at 
least  a  year  of  prior  driving  experience, 
and  be  able  to  demonstrate  an 
exemplary  driving  record.  A  qualified 
third  party  expert  would  determine  that 
the  applicant-driver  possesses  the 
attitude  and  aptitude  for  successfully 
operating  a  CMV.  Applicants  would  also 
have  to  convince  a  motor  carrier  to 
"sponsor"  their  participation  in  the 
pilot;  a  written  contract  of  employment 
between  the  applicant  and  a  sponsoring 
motor  carrier  for  the  full  term  of  the 
pilot  would  be  required.  The  sponsoring 
motor  carrier  would  also  have  to  obtain 
liability  insurance  on  the  pilot  driver. 
Once  selected,  pilot  drivers  would  be 
granted  an  exemption  from  the  current 
FMCSA  rule  requiring  drivers  to  be  at 
least  21  years  of  age  to  operate  a  CMV 
in  interstate  commerce.  The  pilot 
drivers  would  be  required  to  undertake 
22  weeks  of  classroom  and  hands-on 
driving  instruction  at  a  certified  truck- 
driving  school.  An  8-week  "finishing 
program"  and  an  additional  18  weeks  of 
"team  driving"  with  an  experienced 
licensed  driver  would  follow  this.  This 
would  be  followed  by  full-time 
employment  as  an  interstate  CMV 
driver,  but  in  a  structured  enviroiunent 
provided  by  the  sponsoring  motor 
carrier  in  accordance  with  the  terms  of 
the  pilot.  In  addition,  the  sponsoring 
motor  carrier  would  provide  a  current 
licensed  driver  to  serve  as  mentor  to  the 
pilot  driver  and  to  be  responsible  for 
closely  monitoring  the  safety 
performance  of  the  pilot  driver.  Also, 
the  CMV  operated  by  the  pilot  driver 
would  be  equipped  with  a  governor  to 
limit  the  speed  of  the  vehicle.  These 
conditions  would  apply  until  the  pilot 
driver  turned  21  years  of  age. 

On  February  20,  2001,  the  FMCSA 
published  a  notice  advising  the  public 
of  the  TCA  petition  and  requesting 
public  comment  on  it  (66  FR  10935). 
This  notice  was  titled,  "Younger 
Commercial  Driver  Pilot  Training 
Program."  The  notice  included  six 
"Questions  for  Comment"  designed  to 
elicit  input  from  the  public  to  assist  the 
agency  in  deciding  whether  to  initiate 
the  proposed  pilot  program  for  younger 
drivers  of  CMVs. 

Discussion  of  Comments  ^ 

The  agency  received  1,634  comments 
in  response  to  the  proposal.  Over  90 
percent  of  the  commenters  were 
opposed  to  the  pilot  program.  The 
following  table  provides  a  simimary  of 
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the  docket  comments  categorized  by  the 
type  of  commenter. 

Summary  of  the  Comments 


Total  Comments  

In  Support— 

Opposition —  

No  Strong  Preferenpe — 

Comments    from    Individual    Tmck 

Drivers 

In  Support — , 

Opposition —  

No  Strong  Preference —  

Comments  from    Individuals   Other 

Than  Truck  Drivers  

In  Support — 

Oppositk)n —  

No  Strong  Preference —  

Comments  from  Motor  Carriers 

In  Support — 

Opposition —  

No  Srong  Prefererx» —  

Comments  from  Motor  Carrier  Asso- 
ciations   

In  Support — 

Oppos(tk>n — 

No  Strong  Preference —  

Comments  from  Insurance  Compa- 
nies   

In  Support — 

Opposition —  

No  Strong  Preference —  

Comments  from  Insurance  Assoda- 

tk)ns 

In  Support — 

Opposition — 

No  Strong  Preference —  

Comments  from  State  Agencies  

In  Support — 

Opposition —  

No  Strong  Preference —  

Comments  from  Driving  Schools 

In  Support — 

Opposition —  

No  Strong  Preference —  

Comments  from  Other  Organizatk>ns 

In  Support— 

Opposition —  

No  Strong  Preference — 


1,634 
85 

1,511 
38 

314 
29 

275 
10 

1233 

28 

1,188 

17 

21 

3 

18 

0 

10 
6 
2 
2 

3 
1 
2 
0 

3 
0 
3 
0 

19 
7 
7 
5 
4 
3 
1 
0 

27 
8 

15 
4 


The  most  common  reason  given  by 
those  opposed  to  the  younger 
commercial  driver  pilot  training 
program  was  that  younger  drivers  do  not 
have  the  level  of  maturity  or  the  driving 
experience  necessary  to  operate  a 
commercial  motor  vehicle  in  interstate 
commerce.  Many  of  the  commenters 
believed  that  individuals  between  the 
ages  of  18  and  21,  as  a  group,  exercise 
poor  judgment  too  frequently.  To  a 
lesser  degree,  those  opposed  to  the  pilot 
commented  that  the  modem  CMV  waf 
too  complex  for  an  individual  imder  the 
age  of  21  to  operate.  Several 
commenters  referred  to  the  difficulty 
employers  of  pilot  drivers  could  expect 
in  locating  insurance  companies  willing 
to  underwrite  the  liability  insurance  for 
these  young  CMV  drivers. 

Most  of  tne  commenters  (whether  in 
favor  or  in  opposition  to  the  proposal) 


did  not  offer  data  in  support  of  their 
position.  Frequently,  commenters' 
positions  or  arguments  were  based  on 
media  coverage  (radio,  television,  or 
magazine)  of  the  yoimger  commercial 
driver  pilot  training  program  proposal, 
and  did  not  discuss  any  specific  terms 
of  the  pilot  outlined  in  the  agency's 
notice  of  February  20,  2001.  Comments, 
such  as,  "1  saw  this  program  described 
on  the  news  last  night,"  or  "I  read  about 
this  pilot  program  in  a  "  [trade] 
magazine,"  were  common.  Many 
commenters  did  not  discuss  specific 
aspects  of  the  TCA  proposal  designed  to 
minimize  the  risks  of  the  pilot  program, 
^such  as,  the  screening  of  applicant- 
drivers,  the  extensive  training,  and  the 
oversight  and  mentoring  of  pilot  drivers 
by  sponsoring  motor  carriers.  Very  few 
commenters  answered  any  of  the  six 
questions  that  the  agency  posed  in  the 
notice.  Many  commenters  simply  stated 
their  belief  Uiat  it  was  unsafe  to  permit 
any  individual  under  the  age  of  21  to 
operate  a  CMV  under  any  conditions. 

The  comments  that  were  supported  by 
data  came  from  a  variety  of  sources, 
including  insurance  associations,  safety 
organizations,  trucking  associations, 
trucking  companies,  truck  driving 
schools,  and  State  agencies  concerned 
with  highway  safety.  Most  of  the 
insurance  industry  organizations  that 
responded  to  the  notice  were  opposed  to 
the  pilot.  Opposition  in  this  group 
centered  upon  studies  indicating  that 
drivers  under  age  25  have  a  markedly 
higher  crash  risk  than  older  drivers,  and 
upon  the  contention  that  "driver 
training"  has  been  shown  to  have  little 
effect  in  reducing  the  crash  risk.  The 
Insurance  Institute  for  Highway  Safety 
stated,  "[t]here  is  much  research  and  it 
imequivocally  shows  that  young  truck 
drivers  have  markedly  higher  crash  risks 
than  older  truck  drivers." 

Three  safety  advocacy  organizations 
conmiented,  and  all  believed  that  the 
pilot  program  was  not  designed  to 
ensure  that  the  requisite  level  of  safety 
would  be  maintained  if  younger  drivers 
were  permitted  to  operate  CMVs  in 
interstate  commerce.  The  Advocates  for 
Highway  and  Automobile  Safety 
commented: 

[The  proposed  program]  defies  prevailing 
research  findings  of  long  standing.  No  studies 
assessing  the  value  of  young  [CMV]  driver 
training  programs  has  demonstrated  a 
sustained  beneficial  effect  in  the  area  of  crash 
or  accident  rates  anong  young  drivers.  In 
fact,  the  opposite  can  be  demonstrated — 
higher  crash  and  accident  rates  among 
trained  youth,  who  may  become 
overconfident  and  more  likely  to  take  risks. 

Most  of  the  national  trade  or  trucking 
associations  that  commented  were  in 
favor  of  conducting  a  pilot  program. 


They  believed  that  the  level  of  safety 
required  by  statute  for  the  pilot  program 
could  be  maintained,  and  that  the  pilot 
would  help  with  the  shortage  of  truck 
drivers  in  the  industry.  The  American 
Trucking  Associations  (ATA)  noted  that 
the  pilot  program  provided  preparation 
and  training  that  far  exceeded  that 
which  beginning  CMV  drivers  receive 
today.  The  ATA  believes  that  the  pilot 
"should  enhance  the  *   *   *  end 
product,  a  qualified  driver."  The  joint 
statement  of  the  American  Automobile 
Association,  the  American  Association 
of  Motor  Vehicle  Administrators,  the 
Conunercial  Vehicle  Safety  Alliance, 
and  the  National  Association  of 
Governor's  Highway  Safety 
Representatives  advised  caution,  but 
stated  that  "the  high  crash  rates  of 
younger  [CMV]  drivers  can  be  overcome 
by  effective  training,  real-world  driving 
experience,  and  mentoring." 

Most  of  the  State  trucking  associations 
that  commented  were  also  in  favor  of 
conducting  a  pilot  program.  These 
commenters  emphasized  the  fact  that  48 
■States  currently  allow  drivers  under  the 
age  of  21  to  operate  CMVs  in  intrastate 
commerce,  and  many  of  these  allow 
individuals  as  young  as  18  years  of  age 
to  operate  commercial  motor  vehicles. 
Several  of  the  State  trucking 
associations  indicated  that  the  State 
accident  history  of  CMV  operators 
under  age  21  was  no  worse  than  that  of 
older  operators  of  CMVs. 

Motor  carriers  who  commented 
favorably  concerning  the  younger  driver 
pilot  program  had  a  favorable 
experience  in  hiring  younger  drivers  for 
intrastate  operations,  and  they  were 
confident  that  the  pilot  safeguards  were 
adequate  to  ensure  highway  safety.  Most 
of  the  motor  carriers  opposed  to  the 
pilot  believed  that  it  is  too  risky  to 
permit  individuals  under  the  age  of  21 
to  operate  CMVs  in  interstate  conunerce 
because  they  lack  the  maturity 
necessary  to  safely  operate  CMVs. 

Among  the  comments  received  from 
educational  institutions  engaged  in 
training  truck  drivers,  three  commenters 
supported  the  concept  of  a  pilot 
program  as  proposed  by  TCA,  and  one 
opposed  the  program.  The  Commercial 
Vehicle  Training  Association,  a  trade 
group  whose  membership  includes  34 
training  schools  for  conimercial  motor 
vehicle  drivers,  favored  adoption  of  the 
pilot,  indicating  that  it  thought  that  "the 
standards  for  selection,  training,  and 
driver  finishing  were  much  more 
stringent  than  those  currently  in  place 
in  the  industry." 

Most  of  the  State  agencies  that 
responded  indicated  that  their  States 
allow  individuals  under  the  age  of  21  to 
operate  CMVs  in  intrastate  conunerce. 
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Six  (6)  States  discussed  their  safety 
experience  with  intrastate  CMV  drivers 
under  the  age  of  21 .  The  data  was 
conflicting:  Agencies  from  the  States  of 
Montana,  Illinois,  Vermont,  and 
Virginia  indicated  that  their  statistics 
show  that  CMV  drivers  under  age  21 
pose  no  greater  crash  risk  than  other  age 
groups;  agencies  from  the  States  of 
California  and  Iowa  stated  that  their 
statistics  show  that  CMV  drivers  under 
age  21  have  a  higher  crash  rate  than  that 
of  old^T  truck  drivers. 

FMCSA  Response 

The  FMCSA  believes  that  the 
commenters  have  presented  compelling 
arguments  both  in  support  of,  and  in 
opposition  to,  the  TCA  petition  to 
initiate  a  pilot  program.  However,  for 
reasons  set  forth  below,  the  agency 
believes  there  is  insufficient  information 
at  this  time  to  make  a  preliminary 
determination  as  to  whether  the  terms 
and  conditions  of  the  pilot  program  that 
TCA  requested  would  achieve  a  level  of 
safety  equivalent  to,  or  greater  than,  that 
provided  by  the  current  prohibition 
against  drivers  under  the  age  of  21. 

The  agency  does  not  believe  that  all 
drivers  between  the  ages  of  18  and  21 
should  be  viewed  as  a  safety  risk  while 
at  the  controls  of  a  CMV,  regardless  of 
the  requirements  that  would  be  imposed 
upon  them.  However,  there  is  little 
information  currently  available  to 
support  the  contention  that  young  CMV 
drivers  selected  through  a  rigorous 
screening  process,  and  groomed  through 
an  intensive  training  and  mentoring 
program,  would  have  safety 
performance  records  comparable  to 
CMV  drivers  21  years  of  age  or  older. 
The  comments  to  the  docket  provide  a 
clear  indication  to  the  agency  that  the 
potential  safety  impacts  of  a  pilot 
progreun  cannot  be  determined  with  any 
degree  of  certainty  at  this  time. 
Therefore,  we  believe  that  it  would  be 
inappropriate  to  pursue  a  pilot  program 
until  there  is  additional  information  and 
data  on  which  to  base  a  preliminary 
determination  about  the  potential  safety 
impacts  of  allowing  younger  drivers  to 
operate  in  interstate  commerce. 

While  commenters  offered  ample 
evidence  that  individuals  aged  18  to  21, 
as  a  group,  are  more  prone  to  risk-taking 
behavior,  we  do  not  believe  that  this 
information,  in  and  of  itself,  suggests 
that  this  universe  of  drivers  are  all  unfit 
to  operate  a  CMV  in  interstate 
commerce.  Highway  safety  statistics 
concerning  the  over-representation  of 
younger  drivers  in  accidents  of  all  types 
of  motor  vehicles  provides  a  vivid,  but 
indiscriminate,  pictiire  of  safety 
problems  with  these  drivers.  This 
information  represents  the  cumulative 


safety  performance  record  of  all  young 
adults  operating  all  types  of  motor 
vehicles  on  the  Nation's  highways,  most 
of  whom  may  never  have  expressed  an 
interest  in  becoming  a  professional  CMV 
driver.  We  do  not  believe,  however,  that 
such  information  should  be  considered 
as  the  determining  factor  in  deciding 
whether  young  adults  committed  to 
exploring  a  career  driving  commercial 
motor  vehicles  could  do  so  safely. 

With  regard  to  the  terms  and 
conditions  spelled  out  in  TCA's 
proposal,  the  FMCSA  believes  that  a 
program  comprised  of  screening, 
training,  and  mentoring  is  likely  to  bring 
about  a  higher  level  of  safety 
performance  for  a  given  group  of  drivers 
than  they  would  otherwise  have 
experienced.  Yet,  because  of  the  limited 
information  and  data  about  young  CMV 
drivers  (between  the  ages  of  18  and  21), 
the  agency  is  unable  to  conclude  that 
the  baseline  safety  performance  of  these 
younger  drivers  is  sufficiently  close  to 
that  of  older  drivers  of  CMVs,  such  that 
screening,  training,  and  mentoring 
would  improve  their  performance  and 
enable  them  to  achieve  safety 
performance  levels  equivalent  to  or 
greater  than  older  drivers.  Denial  of  the 
TCA  petition  should  not  be  construed  as 
a  rejection  of  the  argument  that 
screening,  training,  and  mentoring 
could  improve  the  safety  performance  of 
younger  CMV  drivers.  But,  the  TCA 
petition,  as  submitted,  does  not 
demonstrate  that  a  pilot  program  for 
yoimger  CMV  drivers  is  warranted  at 
this  time. 

FMCSA 's  Decision 

For  the  reasons  given  above,  the 
FMCSA  is  denying  the  petition  of  the 
Truckload  Carriers  Association  to 
establish  a  pilot  program  for  CMV 
drivers  between  the  ages  of  18  and  21. 
We  believe  that  proper  screening, 
training,  and  mentoring  are  likely  to 
improve  the  safety  performance  of  any 
given  group  of  drivers.  However,  based 
on  the  information  provided  by  the 
petitioner  and  commenters,  the  agency 
is  unable  to  determine  that  the  safety 
measures  in  this  proposed  pilot  project 
are  designed  to  achieve  a  level  of  safety 
equivalent  to,  or  greater  than,  the  level 
obtained  by  complying  with  the  safety 
regulations. 

Authority:  49  U.S.C.  31^6  and  31315;  and 
49  CFR  1.73. 

Issued  on:  June  4,  2003. 
Annette  M.  SandbeT:g, 

Acting  Administrator. 

|FR  Doc.  03-14445  Filed  &-6-03;  8:45  am] 
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Harardous  Materials:  Transportation  of 
Explosives  by  Rail 

AGENCY:  Research  and  Special  Programs 
Administration  and  Federal  Railroad 
Administration,  Department  of 
Transportation;  and  Transportation 
Security  Administration,  Department  of 
Homeland  Security. 
ACTION:  Notice. 

summary:  The  Research  and  Special 
Programs  Administration,  the  Federal 
Railroad  Administration,  and  the 
Transportation  Security  Administration 
are  publishing  this  document  to 
describe  the  application  of  Federal  laws 
to  the  transportation  of  explosives  by 
rail.  In  particular,  this  document 
explains  that,  in  light  of  the  extensive 
regulation  of  the  rail  transportation  of 
hazardous  materials,  including 
explosives,  by  the  Department  of 
Transportation,  the  protections  inherent 
in  railroad  operations  against  improper 
use  of  those  materials  by  railroad 
employees,  and  the  security  safeguards 
taken  by  the  railroads,  the 
transportation  of  explosives  via  rail  by 
certain  persons  described  under  the  Safe 
Explosives  Act  does  not  pose  a 
sufficient  security  risk  warranting 
further  regulation  at  this  time.  Based  on 
the  determinations  made  by  the 
Transportation  Security  Administration 
and  the  Department  of  Transportation 
that  are  detailed  in  this  document, 
certain  federal  criminal  provisions 
described  below  do  not  apply  to  persons 
while  they  are  engaged  in  the 
commercial  transportation  of  explosives 
by  rail. 

DATES:  Effective  Date:  June  4,  2003. 
ADDRESSES:  You  may  review  the  public 
docket  containing  this  document  in 
person  at  the  Department  of 
Transportation  Dockets  Management 
System  office  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  Dockets 
Management  System  office  is  on  the 
plaza  level  of  the  NASSIF  Building  at 
the  Department  of  Transportation,  Room 
PL  401 ,  400  Seventh  Street,  S W. , 
Washington,  DC  20590-0001.  Also,  you 
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may  review  public  dockets  on  the 
Internet  at  http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  ' 

Nancy  Machado,  Office  of  Chief 
Counsel,  Research  and  Special  Programs 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590-0001; 
telephone  (202)  366-4440;  facsimile 
(202)366-7941;  e-mail 
Nancy.Machado@rspa.dot.gov.  David 
Kasminoff,  Office  of  Chief  Coimsel, 
Federal  Railroad  Administration,  1120 
Vermont  Avenue,  NW.,  Washington, 
DC,  20590-0001;  telephone:  (202)  493- 
6043;  David.Kasminoff@fra.dot.gov. 
Christine  Beyer,  Office  of  Chief  Counsel, 
Transportation  Security  Administration, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590-0001;  telephone  (571)  227- 
2657;  e-mail  Cbristine.Beyer@dhs.gov. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Document 

You  can  get  an  electronic  copy  using 
the  Internet  by — 

(1)  Searching  the  Department  of 
Transportation's  electronic  Docket 
Management  System  (DMS)  Web  page 
{.http://dms.dot.gov/search); 

(2)  Accessing  the  Government 
Printing  Office's  Web  page  at  http:// 
www.access.gpo.gov/su_docs/aces/ 
acesl40.html; 

(3)  Visiting  the  RSPA  web  page  at 
http://  hazmat.dot.gov;  or 

(4)  Visiting  the  TSA  Laws  and  Policy 
web  page  at  http://www.tsa.dot.gov/ 
public/index.jsp. 

In  addition,  copies  are  available  by 
writing  or  calling  the  individual  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section.  Make  sure  to  identify  the  docket 
number  of  this  document. 

Abbreviations  and  Terms  Used  in  This 
Document 

ATF — Bureau  of  Alcohol,  Tobacco, 

Firearms,  and  Explosives 
ATSA — ^Aviation  and  Transportation 

Security  Act 
CHRC — Criminal  History  Records  Check 
DHS — Department  of  Homeland 

Security 
DOJ — Department  of  Justice 
DOT — Department  of  Transportation 
FAA — Federal  Aviation  Administration 
Federal  hazmat  law — Federal  Hazardous 

Materials  Transportation  Law  (48 

U.S.C.  5101  efseg.) 
FMCSA — Federal  Motor  Carrier  Safety 

Administration 
FRA — Federal  Railroad  Administration 
GAO — General  Accounting  Office 
Hazmat — Hazardous  materials   * ' 
HMR — Hazardous  Material  Regulations 

(49  CFR  Parts  171-180) 
RSPA — Research  and  Special  Programs 

Administration 


SEA — The  Safe  Explosives  Act 
TSA — ^Transportation  Security 

Administration 
USCG— U.S.  Coast  Guard 

I.  Background 

The  Research  and  Special  Programs 
Administration  (RSPA)  and  the  Federal 
Railroad  Administration  (FRA),  agencies 
vtrithin  the  Department  of 
Transportation  (DOT),  and  the 
Transportation  Security  Administration 
(TSA),  an  agency  .wilhiii  the  Department 
of  Homeland  Security  (DHS),  have 
determined  that  in  light  of  the  extensive 
regulation  of  the  rail  transportation  of 
hazardous  materials,  including 
explosives,  by  DOT,  the  protections 
inherent  in  railroad  operations  against 
improper  use  of  those  materials  by 
railroad  employees,  and  the  security 
safeguards  taken  by  the  railroads,  the 
transportation  of  explosives  by  rail  by 
persons  described  under  section  842{i) 
does  not  present  a  sufficient  security 
risk  warranting  further  regulation  at  this 
time.  In  view  of  the  foregoing 
conclusion,  no  additional  security 
regulations  addressing  this  aspect  of  the 
transportation  of  explosives  are 
immediately  necessary.  Accordingly, 
under  18  U.S.C.  845(a)(1),  discussed  in 
greater  detail  below,  persons  engaged  in 
the  commercial  transportation  of 
explosives  by  rail  are  excepted  from  the 
application  of  18  U.S.C.  842(i). 

As  a  threshold  matter,  it  is  important 
to  discuss  the  role  that  Federal  agencies 
play  in  the  transportation  of  explosives 
by  rail.  In  accordance  with  Federal 
hazardous  materials  transportation  law 
(Federal  hazmat  law;  49  U.S.C.  5101  et 
seq.),  RSPA  regulates  the  safe  and 
secure  transportation  of  hazardous 
materials  (hazmat),  including 
explosives,  in  all  modes  of 
transportation.  The  Hazardous  Materials 
Regulations  (HMR;  49  CFR  parts  171- 
180)  include  packaging,  identification, 
handling,  and  security  requirements. 
Modal  administrations  within  DOT — the 
Federal  Aviation  Administration  (FAA), 
the  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  and  FRA — 
enforce  these  regulations  in  their 
respective  areas  of  authority.  FRA 
pursues  its  enforcement  responsibilities 
with  a  particular  emphasis  on  the 
transportation  or  shipment  of  hazardous 
materials  by  rail,  including  the 
manufacture,  fabrication,  marking, 
maintenance,  reconditioning,  repair,  or 
testing  of  containers  that  are 
represented,  marked,  certified,  or  sold 
for  use  in  the  bulk  transportation  of 
hazardous  materials  by  railroad.  In 
addition,  FRA  issues  and  enforces  a 
variety  of  rail  safety  regulations  that 
address  track  and  roadbed  conditions; 


signal  systems;  locomotive,  height  car 
and  passenger  equipment  safety; 
emergency  preparedness;  hours  of 
service  of  railroad  employees;  operating 
practices  and  procedm«s;  qualification 
standards  for  certain  employees;  and 
alcohol  and  drug  testing  of  railroad 
employees  in  safety-sensitive  service. 

TSA  was  created  following  the 
terrorist  attacks  of  September  11,  2001, 
as  an  agency  within  DOT.  TSA  was 
transferred  to  the  DHS  on  March  1 , 
2003,  and  has  statutory  authority  to  set 
standards  for  security  and  make 
determinations  regarding  the  adequacy 
of  security  in  all  modes  of 
transportation.  DOT  agencies  consult 
with  TSA  on  transportation  security 
matters.  The  Biueau  of  Alcohol, 
Tobacco,  Firearms,  and  Explosives 
(ATF)  is  an  agency  within  the 
Department  of  Justice  (E>OJ),  and  has 
statutory  authority  to  address,  among 
other  things,  the  manufacture,  purchase, 
possession  and  use  of  explosives. 

Representatives  of  RSPA,  FRA,  TSA, 
and  DOJ  consulted  extensively  with 
each  other  to  ensure  that  this  document 
accurately  reflects  the  security 
considerations  relevant  to  those  persons 
responsible  for  transportation  of 
explosives  in  commerce  by  rail.     ^ 

n.  Safe  Explosives  Act 

Congress  enacted  the  Safe  Explosives 
Act  (SEA)  on  November  25,  2002. » 
Sections  1121-1123  of  the  SEA 
amended  section  842(i)  of  Title  18  of  the 
U.S.  Code  by  adding  several  categories 
to  the  list  of  persons  who  may  not 
lawfully  "ship  or  transport  any 
explosive  in  or  affecting  interstate  or 
foreign  commerce"  or  "receive  or 
possess  any  explosive  which  has  been 
shipped  or  transported  in  or  affecting 
interstate  or  foreign  commerce."  Prior  to 
the  amendment,  18  U.S.C.  842(i) 
prohibited  the  transportation  of 
explosives  by  any  person  under 
indictment  for  or  convicted  of  a  felony, 
a  fugitive  frt)m  justice,  an  unlawful  user 
or  addict  of  any  controlled  substance, 
and  any  person  who  had  been 
adjudicated  as  a  mental  defective  or 
committed  to  a  mental  institution.  The 
amendment  added  three  new  categories 
to  the  list  of  prohibited  persons:  aliens 
(with  certain  limited  exceptions), 
persons  dishonorably  discharged  from 
the  armed  forces,  and  former  U.S.  -^ 

citizens  who  have  renounced  their 
citizenship.  Individuals  who  violate  18 
U.S.C.  842(i)  are  subject  to  criminal 


'  Pub.  L.  107-296.  November  25.  2002.  116  Stat. 
2280 
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prosecution. 2  These  incidents  are 
investigated  by  ATF  and  referred,  as 
appropriate,  to  the  United  States 
Attorneys. 

However.  18  U.S.C.  845(a)(1)  provides 
an  exception  to  section  842(i)  for  "any 
aspect  of  the  transportation  of  explosive 
materials  via  railroad,  water,  highway, 
or  air  which  are  regulated  by  the  United 
States  Department  of  Transportation  and 
agencies  thereof,  and  which  pertain  to 
safety."  DOJ  has  interpreted  this 
provision  to  exempt  persons  from 
application  of  §  842(i)  when  (1)  DOT  has 
actually  regulated  a  relevant  aspect  of 
the  transportation  of  explosives,  and  (2) 
those  regulations  cover  the  particular 
aspect  of  the  safe  transportation  of 
explosives  that  prompted  Congress  to 
'  enact  the  criminal  statute  from  which 
exemption  is  sought.  For  purposes  of 
§  845(a)(1).  if  it  is  determined  that 
persons  engaged  in  certain  aspects  of 
the  transportation  of  explosives  do  not 
pose  a  security  threat  and  do  not 
warrant  regulation,  then  those  persons 
are  not  subject  to  prosecution  under  18 
U.S.C.  842(i)  while  they  are  engaged  in 
the  transportation  of  explosives  in 
commerce. 

As  discussed  in  greater  detail 
throughout  this  document,  this  notice 
addresses  all  of  the  categories  of 
individuals  who  are  prohibited  from 
transporting  explosives  in  commerce  via 
railroad  under  §  842(i).  as  amended  by 
the  SEA,  and  thus  18  U.S.C.  845(a)(1) 
excepts  those  categories  of  individuals 
from  prosecution  under  §  842(i)  for 
activities  occurring  during  and  incident 
to  the  transportation  of  explosives  by 
rail  in  commerce. 

in.  Hazardous  Material  Regulatioiu 

Hazardous  materials  are  substances 
that  may  pose  a  threat  to  public  safety 
or  the  environment  during 
transportation  because  of  their  physical, 
chemical,  or  nuclear  properties. 
Hazardous  materials  are  essential  to  the 
economy  of  the  United  States  and  the 
well  being  of  its  people.  Hazardous 
materials  fuel  cars  and  trucks,  and  heat 
and  cool  homes  and  offices.  Hazardous 
materials  are  used  for  farming  and 
medical  applications  and  in 
manufacturing,  mining,  and  other 
industrial  processes.  These  materials  are 
transported  in  quantities  ranging  from 
several  ounces  to  many  thousands  of 
gallons.  DOT  estimates  that  one  and 
one-half  billion  tons  of  hazmat  are 
transported  each  year.  The  majority  of 
hazardous  materials  move  by  truck 
(56%),  while  rail  shipments  account  for 


'The  penalty  for  violation  of  18  U.S.C.  B42(i)  is 
up  to  ten  years  imprisonment  and  a  fine  of  up  to 
5250.000. 


only  six  percent  of  the  tonnage.  The  vast 
majority  of  hazardous  materials 
shipments  arrive  safely  at  their 
destinations.  Most  incidents  that  do 
occur  involve  small  releases  of  material 
and  present  no  serious  threat  to  life  or 
property. 

The  hazardous  material  regulatory 
system  is  a  risk  management  system  that 
is  prevention-oriented  and  focused  on 
identifying  a  safety  hazard  and  reducing 
the  probabilify  and  quantity  of  a 
hazardous  material  release.  Under  the 
HMR,  which  are  based  on  the 
internationally  recognized  United 
Nations  system  for  classification, 
identification,  and  ranking  of  hazardous 
materials,  hazardous  materials  are 
categorized  by  hazard  analysis  and 
experience  into  hazard  classes  and 
packing  groups.  The  regulations  require 
each  shipper  to  classify  a  material  in 
accordance  with  these  hazard  classes 
and  packing  groups;  the  process  of 
classifying  a  hazardous  material  is  itself 
a  form  of  hazard  analysis.  Further,  the 
regulations  require  the  shipper  to 
communicate  the  material's  hazards 
through  use  of  the  hazard  class,  packing 
group,  and  proper  shipping  name  on  the 
shipping  paper  and  the  use  of  labels  on 
packages  and  placards  on  transport 
vehicles.  Thus  the  shipping  paper, 
labels,  and  placards  communicate  the 
most  significant  findings  of  the 
shipper's  hazard  analysis.  A  hazardous 
material  is  assigned  to  one  of  three 
packing  groups  based  upon  its  degree  of 
hazard,  from  a  high  hazard,  Packing 
Group  I,  to  a  low  hazard.  Packing  Group 
in,  material.  The  quality,  damage 
resistance,  and  performance  standards 
of  the  packaging  in  each  packing  group 
are  appropriate  for  the  hazards  of  the 
material  transported. 

Under  the  HMR.  all  hazardous 
materials  are  divided  into  nine  general 
classes  according  to  their  physical, 
chemical,  and  nuclear  properties  as 
follows: 

Class  1 — ^plosives 
Class  2 — Compressed,  flammable, 

nonflammable,  and  poison  gases 
Class  3 — Flammable  liquids 
Class  4 — Flcunmable  solids 
Class  5 — Oxidizers  and  organic 

peroxides 
Class  6 — Toxic  and  infectious  materials 
Class  7 — Radioactive  materials 
Class  8 — Corrosive  materials 
Class  9 — Miscellaneous  dangerous 

substances  and  articles 

Within  Classes  1,  2,  4,  5,  and  6,  there 
are  more  specifically  defined  divisions, 
and  within  Class  1  there  are 
Compatibility  Group  subdivisions  as 
well.  The  hazard  classes  and  divisions 
are  not  mutually  exclusive.  Certain 


hazardous  materials  have  multiple 
dangerous  properties,  each  of  which 
must  be  addressed  according  to  its 
relative  potential  to  do  harm.  In  these 
cases,  the  UN  system  and  the  HMR 
allow  identification  and  communication 
of  both  the  primary  and  subsidiary 
threats. 

DOT'S  hazardous  materials 
transportation  safety  program  has 
historically  focused  on  reducing  risks 
related  to  the  unintentional  release  of 
hazardous  materials.  The  HMR  are 
designed  to  achieve  two  goals:  (1)  To 
ensure  that  hazardous  materials  are 
packaged  and  handled  safely  during 
transportation,  thus  minimizing  the 
possibility  of  their  release  should  an 
incident  occiir,  and  (2)  to  effectively 
communicate  to  carriers,  transportation 
workers,  and  emergency  i>esponders  the 
hazards  of  the  materials  being 
transported.  The  HMR  specify  how  to 
classify  and  package  a  hazardous 
material.  Further,  the  HMR  prescribe  a 
system  of  hazard  communication  using 
placards,  labels,  package  markings,  and 
shipping  papers.  In  addition,  the  HMR 
prescribe  training  requirements  for 
persons  who  prepare  hazardous 
materials  for  shipment  or  transport 
hazardous  materials.  The  HMR  include 
design,  performance,  and  inspection 
standards  for  packaging,  which  also 
include  operational  requirements 
applicable  to  each  mode  of 
transportation. 

With  particular  regard  to  explosives, 
subpart  C  of  49  CFR  part  173  sets  forth 
substantial  and  comprehensive 
requirements  concerning  the  definition, 
classification,  and  packaging  of 
explosives.  Other  rules  cover  the 
required  marking  labeling,  and 
placarding  of  explosives  shipments.  See 
§§  172.320,  411,  and  522-525.  The  HMR 
also  contain  specific  operational 
requirements  for  handling  explosives, 
including  requirements  that  specifically 
address  rail  operations  (subpart  E  of  49 
CFR  part  174)  and  the  disposition  of 
explosive  shipments  at  their  rail 
destinations.  See  49  CFR  174.16(b)(1). 

In  the  wake  of  the  terrorist  attacks  of 
September  11,  2001,  and  subsequent 
threats  related  to  biological  and  other 
hazardous  materials,  DOT  undertook  a 
broad  review  of  government  and 
industry  hazardous  materials 
transportation  safety  and  security 
programs.  As  part  of  this  review,  DOT 
established  the  Hazardous  Materials 
Direct  Action  Group  (Hazmat  DAG).  The 
Hazmat  DAG  met  with  representatives 
of  the  hazardous  materials  industry, 
emergency  response  conununity,  and 
state  governments  to  discuss 
transportation  security  issues  and 
continuing  terrorist  threats.  In  addition, 
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DOT  created  a  DOT  Intermodal 
Hazardous  Materials  Transportation 
Security  Task  Force,  which  considered 
attack  or  sabotage  vulnerabilities, 
existing  security  measures,  and 
potential  ways  to  reduce  vulnerabilities. 
The  Task  Force  included  representatives 
irom  FRA,  FMCSA,  FAA.  U.S.  Coast 
Guard  (USCG).  and  Office  of  the 
Secretary. 

Based  in  part  on  discussions  in  the 
Hazmat  DAG  and  on  the  results  of  the 
Task  Force  review,  on  February  14, 
2002,  RSPA  published  an  advisory 
notice  to  inform  shippers  and  carriers  of 
voluntary  measiu*es  that  can  enhance 
the  security  of  hazardous  materials 
shipments  diu'ing  transportation  (67  FR 
6963).  The  notice  addressed  personnel, 
facility,  and  en  route  security  issues  and 
included  contact  points  for  obtaining 
additional,  more  detailed  information. 
Among  other  recommendations,  the 
security  advisory  notice  advised 
employers  to  be  aware  of  the  possibility 
that  someone  they  employ  may  pose  a 
potential  security  risk.  RSPA 
recommended  that  employers  consider 
establishing  a  process  to  verify  the 
information  provided  by  applicants^  on 
application  forms  or  resumes,  including 
checking  with  former  and  current 
employers  and  personal  references 
provided  by  job  applicants. 

On  March  25,  2003,  RSPA  published 
a  final  rule  under  Docket  No.  RSPA-02- 
12064  (HM-232),  herein  referred  to  as 
HM-232  (68  FR  14510).  The  final  rule 
requires  persons  who  offer  certain 
hazardous  materials  for  transportation 
in  commerce  and  persons  who  transport 
certain  hazardous  materials  in 
commerce  to  develop  and  implement 
security  plans. 

In  developing  the  HM-232  final  rule, 
RSPA  assessed  the  security  risks 
associated  vtrith  the  transportation  of 
different  classes  and  quantities  of 
hazardous  materials.  RSPA  concluded 
that  the  most  significant  security  risks 
involve  the  transportation  of  certain 
radioactive  materials;  certain 
explosives;  materials  that  are  poisonous 
by  inhalation,  certain  infectious  and 
toxic  substances;  and  bulk  shipments  of 
materials  such  as  flammable  and 
compressed  gases,  flammable  liquids, 
flammable  solids,  and  corrosives.  Based 
on  this  security  risk  assessment,  the 
HM-232  final  rule  requires  persons  who 
offer  for  transportation  or  transport  the 
following  hazardous  materials  to 
develop  and  implement  security  plans: 
(1)  A  highway  route-controlled  quantity 
of  a  Class  7  (radioactive)  material;  (2) 
more  than  25  kg  (55  lbs)  of  a  Division 
1.1, 1.2,  or  1.3  (explosive)  material;  (3) 
more  than  1  L  (1.06  qt)  per  package  of 
a  material  poisonous  by  inhalation  in 


Hazard  Zone  A;  (4)  a  shipment  in  a  bulk 
packaging  with  a  capacity  equal  to  or 
greater  than  13,248  L  (3,500  gal)  for 
liquids  or  gases  or  greater  than  13.24 
cubic  meters  (468  cubic  feet)  for  solids; 
(5)  infectious  substances  listed  as  select 
agents  by  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  in  42  CFR 
Part  73;  and  (6)  a  shipment  that  requires 
placarding.  Select  agents  are  infectious 
substances  identified  by  CDC  as 
materials  with  the  potential  to  have 
serious  consequences  for  humaii  health 
and  sEifety  if  used  illegitimately.  In 
effect,  then,  the  HM-232  final  rule 
applies  the  security  plan  requirement  to 
a  shipper  or  carrier  of  a  hazardous 
material  in  an  amount  that  requires 
placarding  and  to  select  agents.  U^g 
the  placarding  thresholds  to  trigger 
enhanced  seciuity  requirements  covers 
the  materials  that  present  the  most 
significant  seciuity  threats  in 
transportation  and  provides  a  relatively 
strai^tforward  way  to  distinguish 
materials  that  may  present  a  significant 
security  threat  from  materials  that  do 
not.  It  also  provides  consistency  for  the 
regulated  community,  thereby 
minimizing  confusion  and  facilitating 
compliance. 

The  HM-232  final  rule  also  includes 
new  security  awareness  training 
requirements  for  all  hazardous  materials 
employees.  This  training  must  include 
an  awareness  of  the  security  risks 
associated  with  hazmat  transportation, 
measures  designed  to  enhance 
transportation  security,  and  a 
component  covering  how  to  recognize 
and  respond  to  possible  security  threats. 
With  regard  to  personnel  security,  the 
final  rule  reqidres  that  each  seciuity 
plan  include  measiues  to  confirm 
information  provided  by  job  applicants 
for  positions  that  involve  access  to,  and 
handling  of,  hazmat. 

On  May  5,  2003,  RSPA  published  an 
interim  final  rule  (IFR)  to  further 
enhance  the  hazardous  materials  , 
transportation  security  (68  FR  23832). 
The  IFR  described  the  current  system  of 
regulations  applicable  to  the 
transportation  of  hazardous  materials  in 
commerce,  and  reviewed  DOT  activities 
to  enhance  the  security  of  hazardous 
materials  shipments.  In  addition,  the 
rule  siunmarized  the  requirements  of 
the  USA  PATRIOT  Act  and  regulations 
adopted  by  TSA  and  the  FMCSA  to 
implement  the  backgroimd  check 
provisions  of  the  Act,  and  described 
actions  taken  by  FAA,  TSA,  and  the 
U.S.  Coast  Guard  to  address  security 
issues  associated  with  the  transportation 
of  hazardous  materials  by  air  and  vessel. 
The  IFR  also  incorporated  into  the  HMR 
a  requirement  that  shippers  and 
transporters  of  hazardous  materials 


comply  with  applicable  Federal  security 
regulations  and  revised  the  procedures 
for  applying  for  an  exemption  fit)m  the 
HMR  to  require  applicants  to  certify 
compliance  with  applicable  Federal 
transportation  security  laws  and 
regulations.  Finally,  DOT,  in 
considtation  with  TSA,  determined  that, 
based  on  the  analyses  and  regulatory 
programs  described  in  the  IFR,  the 
provisions  of  18  U.S.C.  842(i)  do  not 
apply  to  the  commercial  transportation 
of  explosives  by  motor  carrier,  aircraft, 
or  vessel. 

IV.  Transportation  Security 
Administration 

In  the  wake  of  the  terrorist  attacks  of 
September  11,  2001,  Congress  enacted 
the  Aviation  and  Transportation 
Security  Act  (ATS A),  which  established 
the  TSA.  3  TSA  was  created  as  an  agency 
within  DOT,  operating  under  the 
direction  of  the  Under  Secretary  of 
Transportation  for  Security.  TSA 
became  an  agency  of  the  DHS  in  March 
2003,  by  operation  of  the  Homeland 
Security  Act  of  2002.  (Pub.  L.  107-296.) 
At  this  point  the  Under  Secretary 
became  the  Administrator.  The 
Secretary  of  DHS  has  delegated  back  to 
the  Administrator  pf  TSA  all  of  his 
authority  in  ATSA  that  was  vested  with 
the  Secretary  by  operation  of  law  under 
the  Homeland  Security  Act.  TSA 
continues  to  possess  the  statutory 
authority  that  ATSA  established,  which 
grants  the  Administrator  authority  for 
seciirity  in  all  modes  of  transportation.* 

As  part  of  its  security  mission,  TSA  is 
responsible  for  assessing  intelligence 
and  other  information  in  order  to 
identify  individuals  who  pose  a  threat 
to  transportation  seciuity  and  to 
coordinate  countermeasures  with  other 
Federal  agencies  to  address  such 
threats.  5  In  addition,  TSA  is  charged 
with  serving  as  the  primary  liaison  for 
transportation  security  to  the 
intelligence  and  law  enforcement  "^ 
communities.^ 

TSA  has  exercised  this  authority 
extensively  in  the  aviation  and 
commercial  trucking  industries.  For 
instance,  TSA  regulations  require  a 
fingerprint-based  crimitial  history 
records  check  (CHRC)  on  individuals 
with  access  to  secured  areas  of  airports 
and  aircraft.  See  49  CFR  parts  1542  and 
1544.  In  addition,  TSA  recently  issued 
an  interim  final  rule  that  requires 
commercial  drivers  to  successfully 
complete  a  fingerprint-based  CHRC  in 


3  Pub.  L.  107-71,  Noveinber  19.  2001. 115  Stat 
597. 
«49  U.S.C.  114(d). 
549  U.S.C.  n4(fMlH5),  Oi)(lH4). 
•49  U.S.C  114(f)(1)  and  (5). 
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order  to  renew  or  obtain  authority  to 
transport  hazardous  materials.  See  49 
CFR  part  1572.  If  an  individual  has  a 
criminal  conviction  for  certain 
disqualifying  offenses  within  prescribed 
time  periods,  he  or  she  is  not  granted 
access  to  the  secured  area  or  granted 
authority  to  transport  hazmat  in 
commerce. 

TSA  is  authorized  to  complete 
background  checks  on  individuals  in  all 
modes  of  transportation  and  to  issue 
identification  media  that  capture  the 
results  of  the  background  check.  TSA  is 
currently  evaluating  the  need  for  and 
nature  of  background  checks  on 
transportation  workers,  in  addition  to 
those  in  the  aviation  and  trucking 
industries,  who  are  in  a  position  to 
cause  or  control  serious  security-related 
events.  TSA  is  taking  a  risk-based 
approach  to  security  regulations  so  that 
the  government  and  private  sector  can 
prioritize  resources  based  on  threat 
information,  vulnerability  assessments, 
and  criticality  determinations.  TSA  is 
engaged  in  such  an  analysis  concerning 
background  checks  for  transportation 
workers  in  the  maritime  and  rail 
industries.  TSA  continues  to  evaluate 
the  need  for  additional  regulations 
concerning  this  population  and 
potential  threats,  and  may  issue 
additional  security  requirements 
concerning  railroad  employees  engaged 
in  the  transportation  of  hazmat.  A 
comprehensive,  risk-based  approach 
will  facilitate  the  development  of 
standards  that  are  narrowly  tailored  to 
suit  the  industry  and  the  threat.  TSA 
evaluated  the  measures  currently 
required  under  DOT  hazmat  and  rail 
regulations,  the  nature  of  rail 
operations,  and  the  seciuity 
enhancements  completed  by  the 
railroads,  and  has  determined  that,  for 
the  present,  they  adequately  address  the 
security  concerns  of  which  it  is  aware. 

V.  Transportation  by  Rail 

FRA  administers  the  Federal  railroad 
safety  laws  (49  U.S.C.  chapters  201- 
213),  which  encompass  all  areas  of 
railroad  safety  (see  49  U.S.C.  20103), 
including  security.  The  terrorist  attacks 
of  September  1 1  and  subsequent 
indications  of  possible  terrorist  threats 
specifically  directed  at  the  railroad 
industry  indicate  the  need  to  assess  the 
security  of  hazmat  shipments,  including 
individuals  in  a  position  to  have  access 
to  sensitive  information  regarding,  or 
the  ability  to  control  the  movement  of, 
explosives  and  other  hazmat.  FRA  has 
worked  closely  with  TSA,  the  railroad 
industry,  and  RSPA  on  rail  seciuity 
issues  since  September  2001. 

The  nation's  railroads  have  taken 
several  voluntary  steps  to  enhance 


security  since  September  11,  2001.  The 
Association  of  American  Railroads 
(AAR)  established  a  security  task  force 
immediately  after  the  attacks.  The  task 
force  created  action  teams  to  assess 
vulnerabilities  in  several  critical  areas: 
physical  assets,  information  technology, 
chemicals  and  hazardous  materials, 
defense  shipments,  train  operations,  and 
passenger  security.  AAR  worked  with 
chemical  industry  associations  and 
security  consultants  to  assess  terrorism 
risks  in  these  areas.  This  risk  analysis 
provided  the  basis  for  the  industry's 
security  management  plan,  which  was 
presented  to  DOT  and  TSA. 

The  security  management  plan,  which 
is  currently  being  implemented, 
inclucres  a  uniform  system  for 
commimicating  threat  levels  throughout 
the  industry,  progressively  rigorous 
countermeasures  to  be  taken  depending 
upon  the  threat  level,  and  a  round-the- 
clock  operations  center  linking  railroad 
control  centers  with  law  enforcement 
agencies.  Among  the  activities  the 
industry  is  taking  to  implement  the  plan 
are  increasing  the  awareness  of 
employees  about  potential  security 
threats,  limiting  publication  of 
information  about  sensitive  shipments, 
periodically  testing  security  systems, 
using  railroad  police  and  private 
security  guards  to  monitor  critical 
infrastructure  locations,  restricting 
access  to  railroad  facilities,  using  video 
surveillance  of  hazardous  materials 
shipments  in  certain  areas,  conducting 
security  evaluations  of  specific 
facilities,  and  the  temporary  rerouting  or 
suspension  of  certain  hazmat  shipments 
in  the  event  of  a  credible  terrorist  threat. 
These  security  enhancements 
undertaken  by  the  major  railroads  have 
helped  to  reduce  the  risk  that  explosives 
or  other  hazardous  materials  can  be 
used  for  terrorist  purposes  while  in 
railroad  possession. 

On  May  23,  2003,  the  General 
Accounting  Office  (GAO)  issued  a  report 
titled  "Rail  Safety  and  Security — Some 
Actions  Already  Taken  to  Enhance  Rail 
Security,  but  Risk-Based  Plan  Needed" 
{GAO-03-435).  GAO  found  that,  since 
September  11,  2001,  the  rail  and 
chemical  industries  have  taken  steps  to 
improve  the  security  of  rail  shipments 
of  hazardous  materials.  The  report 
describes  the  rail  industry's 
development  and  implementation  of  its 
security  plan  and  actions  taken  thus  far 
by  DOT  and  TSA  to  address  rail  security 
issues.  The  report  does  not  address  the 
security  issues  related  to  railroad 
employees  that  are  the  subject  of  this 
notice,  nor  does  it  include  any  reason  to 
question  thedeterminations  in  this 
notice  concerning  the  current  need  for 
further  regulation  to  address  the  risk 


posed  by  the  transportation  of 
explosives  by  rail  by  persons  described 
under  section  842(i). 

GAO  recommends  that  DOT  and  DHS 
work  together  to  develop  a  risk-based 
plan  specifically  to  address  rail  security, 
including  timeframes  for  actions.  As 
noted  elsewhere  in  this  notice,  DOT  and 
TSA  are  in  the  process  of  evaluating  the 
need  for  additional  Federal  regulations 
to  address  rail  transportation  security. 
We  agree  that  a  comprehensive,  risk- 
based  approach  will  facilitate  the 
development  of  standards  that  are 
narrowly  tailored  to  suit  the  industry 
and  the  threat.  Recently  adopted 
regulations,  such  as  the  HM-232  and 
USA  PATRIOT  Act  final  rules,  as  well 
as  initiatives  currently  in  progress, 
incorporate  a  risk  management 
approach  to  security  regulation. 

1 .  Process  for  Handling  Hazardous 
Materials  Via  Rail 

A  discussion  of  the  process  by  which 
explosives  and  other  hazmat  are 
transported  by  rail  is  necessary  to 
analyze  security  risks  and  appropriate 
countermeasures.  More  than  75  percent 
of  hazardous  materials  moving  by 
railroad  moves  in  bulk,  most  commonly 
in  a  tank  car  or  covered  hopper  car. 
Hazardous  materials  moving  by  rail  are 
loaded  into  a  tank  car,  hopper  car, 
boxcar,  trailer,  or  intermodal  container 
by  the  shipper  (or  the  shipper's  agent). 
"The  product  is  then  delivered  to  the 
railroad  for  movement  to  its  destination. 
Railroad  employees  do  not  load 
hazardous  materials  into  rail  cars  or 
containers  or  unload  them  at  their 
destination. 

To  arrange  for  the  transportation  of  a 
hazardous  materials  package,  a  shipper 
will  contact  a  railroad  freight  agent.  At 
this  time,  the  shipping  description 
information — the  contents  and  format  of 
which  is  prescribed  by  the  HMR — is 
passed  along  to  the  carrier,  along  with 
emergency  response  information,  origin 
pickup  point,  destination,  and  the  car 
reporting  mark  and  number.  The  fi^ight 
agent,  or  a  shipping  clerk,  enters  this 
information  into  the  carrier's  records, 
and  orders  are  generated  for  pickup  by 
either  a  switch  or  a  road  crew, 
depending  on  the  origin  location  and  its 
proximity  to  a  terminal.  The  shipping 
information  may  be  transmitted  orally, 
but  the  regidations  require  a  document 
from  the  shipper,  sent  either  in  hard 
copy  or  electronically.  The  shipper  must 
certify  that  the  materials  to  be  shipped 
have  been  classified,  packaged,  and 
labeled  appropriately  and  are  in  proper 
condition  for  transportation  according 
to  the  applicable  DOT  standards. 

The  snipper  must  label  non-bulk 
packages  to  properly  disclose  then 
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contents,  and  must  placard  hazmat 
shipments  in  accordance  with  the 
regulations.  Shippers  often  apply 
security  seals  to  both  bulk  and  non-bulk 
containers.  Security  seals  impede  access 
to  dangerous  commodities  and  also 
provide  evidence  of  tampering,  if  it 
occurs. 

Once  the  hazardous  materials 
shipment  has  been  accepted  for 
transportation  by  the  railroad,  the 
paperwork  that  describes  the  product 
must  accompany  the  shipment.  The 
HMR  require  the  train  crew  to  have  a 
copy  of  this  paperwork  in  the  complete 
train  consist,  which  must  accurately  list 
flie  placement  of  each  hazmat  shipment 
in  the  train.  Once  the  product  is 
delivered  to  its  destination,  the 
paperwork  is  transferred  to  the  receiving 
party. 

2.  Unique  Characteristics  of 
Transporting  Hazardous  Materials  Via 
Rail 

There  are  many  factors  imique  to  the 
rail  industry  that  minimize  the  degree  to 
which  an  individual  may  affect  the 
movement  of  hazardous  materials, 
including  explosives.  Railroad 
employees  have  a  very  limited 
opportunify  to  gain  access  to  or  divert 
hazardous  materials  shipments  they  are 
transporting.  Railroad  operating 
employees  do  not  load  or  unload 
hazmat  from  rail  cars,  and  are  not 
expected  to  enter  the  cars  or  handle 
their  contents  in  any  way.  Furthermore, 
train  crews  that  move  these  shipments 
are  not  issued  the  tools  necessary  to 
remove  or  break  the  seals  of  the 
hazardous  material  containers.  Gaining 
access  to  the  hazmat  in  closed 
containers,  if  possible  at  all,  would 
likely  attract  the  attention  of  other 
employees.  The  HMR  prescribe 
requirements  for  the  packaging  of  all 
placarded  hazmat,  including  the  type  of 
package,  the  degree  to  which  all 
closures  must  be  secured  prior  to 
transport,  and  maintenance  and  testing 
requirements  to  ensiu^  that  valves  and 
other  closures  are  in  good  working 
condition. 

Unlike  a  truck  or  aircraft,  a  train 
operates  on  a  closed  system.  It  is 
confined  to  the  tracks  it  is  on,  and  any 
deviation  from  its  assigned  route  is 
either  altogether  impossible  or  difficult 
to  accomplish  without  being  detected 
quickly  by  railroad  employees  or 
officials.  Train  crews  are  expected  to 
move  their  train  along  a  pre-designated 
route  and  communicate  vdth  the 
railroad  if  any  delays  occur  along  the 
route.  A  train  containing  hazardous 
materials  is  monitored  by  a  train 
dispatcher  who  oversees  the  movement, 
and  in  heavily  trafficked  areas,  controls 


the  movement  by  a  system  of  signals  or 
mechanical  and  electronic  control 
devices.  Further,  on  large  portions  of 
major  raifroads,  each  car  moving  in  a 
train  is  monitored  by  trackside  sensors 
that  report  its  location  back  to  a 
centralized  facility  or  broadcast  its 
location  over  the  railroad  radio  network 
every  time  it  contacts  one  of  a  variety 
of  equipment  scanners. 

Although  railroads  transport  a  large 
volume  of  hazardous  materials,  the 
number  of  annual  explosives  shipments 
via  rail  is  very  low.  According  to  the 
AAR,  there  are  approximately  27 
million  carloads  of  freight  shipped  by 
rail  annually.  Of  these,  1.7  million  are 
hazmat  shipments  and  approximately 
1 ,200  shipments  contain  explosives.  Of 
the  raifroads  TSA  has  surveyed,  nearly 
all  stated  that  explosives  shipments  are 
not  a  coveted  product.  There  simply  is 
not  enough  of  it  in  the  rail 
transportation  network  to  produce  good 
profit  margins. 

It  is  also  important  to  note  that,  of  the 
660  small  railroads  operating  in  the 
United  States,  fewer  than  10  are  known 
to  ship  explosive  material  by  rail  at  any 
given  time.  The  incidence  of  explosives 
shipments  on  small  railroads  is  nearly 
nonexistent. 

The  major  railroads  (or  Class  I 
railroads)  handle  94  percent  of  the 
nation's  rail  freight  traffic  and  employ 
approximately  90  percent  of  employees 
in  the  rail  industry.  Each  of  the  Class  I 
raifroads  employs  a  police  force  to 
guard  rail  yards  and  equipment  to 
prevent  unauthorized  access  to 
facilities,  equipment,  product,  and 
paperwork.  There  are  approximately 
1,300  rail  police  in  service  today.  The 
raifroads  conduct  fingerprint-based 
CHRC  on  these  individuails  to  ensiue 
that  persons  with  criminal  or  otherwise 
problematic  backgrounds  are  not  hired 
as  part  of  the  police  force.  Under  49 
U.S.C.  28101,  these  employees  are  fully 
authorized  to  enforce  laws  of  all  states 
in  which  the  railroad  operates.  See  also 
49  CFR  part  207. 

Furthermore,  railroad  police  agents 
can  be  linked  through  extensive  radio 
networks  to  virtually  all  raifroad 
employees  within  their  territorial 
jurisdiction,  including  train  crews,  train 
dispatchers,  and  raifroad  workers  who 
maintain  the  tracks,  signals  and  rolling 
stock.  The  raifroad  police  can 
communicate  directly  with  most 
railroad  employees  and  can  monitor  the 
radio  conununications  between  many  of 
the  employees.  Therefore,  raifroad 
employees  operate  in  a  setting  where 
the  employer  is  not  dependent  on  state 
or  local  law  enforcement  to  detect  , 
criminal  activity;  rather,  it  employs  its 
own  law  enforcement  officers,  with 


specialized  knowledge  of  railroad 
operations,  to  ensure  the  security  of 
those  operations. 

The  Class  I  raifroads  require 
employees  to  complete  an  extensive 
application  prior  to  employment,  which 
includes  criminal,  employment, 
educational,  and  credit  history; 
citizenship  status;  and  military  service 
and  type  of  discharge.  The  application 
also  provides  that  candidates  will  be 
disqualified  or  terminated  if  any  of  the 
information  provided  on  the  application 
is  false. 

As  part  of  the  application  process,  the 
Class  I  railroads  conduct  background 
checks  on  all  new  hires,  although  this 
does  not  include  a  fingerprint-based 
CHRC.  The  Class  I  railroads  ask 
applicants  to  disclose  any  past  criminal 
history.  In  addition,  the  major  railroads 
complete  a  public  records  search  for 
statewide  criminal  and  outstanding  debt 
information.  Using  records  linked  to  the 
applicant's  social  security  number,  the 
major  railroads  also  check  the 
applicant's  employment,  credit,  and 
address  history.  This  is  a  significant 
evaluation,  because  it  typically  confirms 
a  candidate's  identity.  Experienced 
investigators  place  great  weight  on  these 
records  to  catch  individuals  who  have 
adopted  false  identification,  who  often 
move  beneath  the  criminal  history  radar 
screen.  A  number  of  terrorists  involved 
in  previous  terrorist  attacks  would  have 
successfully  completed  a  fingerprint- 
based  CHRC,  but  may  have  raised 
concerns  as  a  result  of  the  social 
secvnity  check. 

The  employment  application  also 
requires  information  concerning 
previous  military  service  and 
citizenship  status.  If  a  candidate  has 
served  in  the  armed  forces,  the  railroad 
requests  a  copy  of  the  individual's 
discharge  papers.  An  individual  with  a 
dishonorable  discharge  is  not 
disqualified  automatically,  but  the 
dishonorable  discharge  may  become 
groiuids  for  disqualification.  The 
raifroad  considers  the  totality  of  the 
circumstances,  such  as  the  facts  that 
gave  rise  to  the  discheu^e,  any 
rehabilitation  that  is  evident,  and  the 
results  of  the  other  background  checks. 
Similarly,  the  raifroads  do  not  prohibit 
hfring  aliens,  but  will  not  hire  an  alien 
unless  the  proper  immigration  forms 
and  approvals  have  been  obtained.  Any 
person  who  has  renounced  his  or  her 
U.S.,citizenship  would  be  required  to 
state  that  he/she  is  not  a  U.S.  citizen  on 
the  application.  In  a  general  survey  of 
the  Class  I  raifroads,  the  percentage  of 
non-Canadian  aliens  working  in  the 
raifroad  industry  is  extremely  small. 
Citizens  of  Canada,  who  fypically  work 
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for  the  Canadian  railroads,  are  discussed 
in  greater  detail  below. 

The  railroad  employees  responsible 
for  actually  transporting  hazardous 
materials,  i.e.,  the  train  crew  members, 
are  subject  to  a  variety  of  requirements 
that  address  their  fitness  for  duty, 
general  health,  and  knowledge  of 
appropriate  operating  practices. 
Locomotive  engineers  are  certified 
pursuant  to  a  comprehensive  regulatory 
regime  (49  CFR  part  240)  that  includes 
safety  testing,  visual  and  hearing  acuity 
tests,  and  alcohol  and  drug  testing  (49 
CFR  part  219).  A  locomotive  engineer's 
certification  may  be  revoked  for  failure 
to  follow  critical  operating  rules  or  for 
violation  of  rules  concerning  alcohol 
and  drug  use.  See  49  CFR  240.117  and 
307.  In  addition,  engineers  undergo 
knowledge  and  operational  testing  and 
training  periodically  that  may  reveal 
any  severe  mental  disorder  that  might 
jeopardize  the  person's  ability  to 
perform  safely.  Railroad  operating 
employees  almost  always  work  in  close 
proximity  to  other  crew  members,  so 
their  actions  are  constantly  observed. 
Abnormal  behavior  would  likely  be 
noticed  and  reported  by  fellow 
employees  to  management  or  an 
employee  assistance  program.  Serious 
injury  can  result  very  quickly  while 
working  on  or  near  railroad  equipment; 
consequently,  rail  employees  are 
typically  not  tolerant  of  abnormal  or 
irresponsible  behavior  in  the  workplace. 

Aside  from  the  locomotive  engineer, 
the  other  train  crew  members  are 
conductors  and  brakemen.  FRA's 
regulations  require  that,  like  engineers, 
these  employees  are  trained  and  tested 
on  the  railroad's  operating  rules.  See  49 
CFR  part  217.  These  employees  are  also 
subject  1o  the  alcohol  and  drug  testing 
regulations,  and  may  be  removed  from 
service  for  violating  operating  rules  or 
alcohol  and  drug  prohibitions. 

We  recognize  that  the  background 
checks  conducted  by  the  railroad 
industry  are  not  as  comprehensive  as 
fingerprint-based  background  checks. 
However,  because  of  the  conditions 
under  which  explosives  are  transported 
by  rail  and  the  difficulty  that  a  potential 
criminal  or  terrorist  would  have  in 
gaining  access  to  or  controlling  eui 
explosives  shipment  and  the  other 
Federal  and  industry  measures  currently 
in  effect,  we  do  not  believe  that 
additional  regulations  concerning 
railroad  employees  are  warranted  at  this 
time.  TSA  continues  to  assess  the  need 
for  more  detailed  backgroimd  check 
requirements  in  the  rail  industry  and 
may  determine  that  such  standards  are 
necessary  in  the  future. 

Because  Canadian  railroads  transport 
hazardous  materials  into  the  United 


States,  locomotive  engineers  working  for 
these  railroads  are  often  citizens  of 
Canada  rather  than  the  United  States. 
TSA  recently  published  a  rule  that 
requires  Canadian  train  crews  entering 
this  country  to  be  vetted  by  Transport 
Canada,  the  agency  in  the  Canadian 
government  that  oversees 
transportation.  (68  FR  6083;  Feb.  6, 
2003.)  A  Canadian  citizen  entering  the 
U.S.  via  rail  with  explosives  shipments 
on  board  is  not  granted  access  unless 
Transport  Canada  certifies  that  the 
individual  has  completed  a  background 
investigation.  TSA  is  in  the  process  of 
amending  this  rule  to  extend  its 
application  to  Canadians  who  transport 
explosives  within  the  United  States  as 
well.  TSA  has  met  with  representatives 
of  Canada  on  several  occasions  to 
discuss  these  procedures,  and  will 
conduct  similar  discussions  with 
Mexico. 

FRA  has  beeh  granted  broad  authority 
over  railroad  safety,  including  security, 
which  includes  authority  to  address 
particular  safety  or  security  problems 
through  extraordinary  remedies.  Under 
49  U.S.C.  20104,  FRA  may  issue  an 
Emergency  Order  imposing 
requirements  to  abate  an  emergency 
situation  involving  a  hazard  of  death  or 
personal  injury.  These  orders  are  issued 
without  notice  or  prior  hearing,  and  can 
be  directed  to  corporations  or 
individuals.  Using  such  an  order,  FRA 
can  impose  whatever  conditions  are 
necessary  to  address  the  emergency,  up 
to  and  including  requiring  the  cessation 
of  operations  on  a  particular  line  or 
removing  persons  from  safety-sensitive 
service.  In  addition,  fRA  has  statutory 
authority  to  disqualify  individuals  from 
safety-sensitive  service  when  it  is 
shown  that  an  individual  is  not  fit  for 
service  due  to  his  or  her  violation  of  one 
or  more  safety  laws.  49  U.S.C.  20111(c). 

VI.  Determination  Under  18  U.S.C. 
845(a)(1) 

As  noted  above,  18  U.S.C.  845(a)(1) 
provides  an  exception  to  the  prohibited 
persons  provisions  in  18  U.S.C.  842(i) 
for  "any  aspect  of  the  transportation  of 
explosive  materials  via  railroad,  water, 
highway,  or  air,  which  are  regulated  by 
the  United  States  Department  of 
Transportation  and  agencies  thereof, 
and  which  pertain  to  safety."  Under  this 
exception,  if  DOT  regulations  address 
the  transportation  security  issues 
associated  with  persons  engaged  in  a 
particular  aspect  of  the  safe 
transportation  of  explosive  materials, 
then  those  persons  are  not  subject  to 
prosecution  under  18  U.S.C.  842(i) 
while  they  are  engaged  in  the 
transportation  of  explosives  in 
conunerce.  In  addition,  if  it  is 


determined  by  TSA  and  DOT  jointly 
that  certain  aspects  of  the  transportation 
of  explosives  do  not  pose  a  sufficient ' 
security  risk  and  therefore  do  not 
warrant  regulation,  the  exception 
contained  in  18  U.S.C.  845(a)(1)  also 
applies,  and  persons  engaged  in  such 
transportation  would  not  be  subject  to 
criminal  prosecution  under  section 
842(i). 

DOT  is  authorized  by  Federal  hazmat 
law  to  designate  material,  including  an 
explosive,  as  hazardous  when 
transported  in  commerce  in  a  particular 
amoimt  and  form  that  may  pose  an 
unreasonable  risk  to  health,  safety,  or 
security.  DOT  regulations  applicable  to  ^ 
the  transportation  of  explosives  by  all 
modes  include  the  classification, 
packaging,  hazard  communication,  and 
operational  requirements  described 
elsewhere  in  this  document.  Further, 
the  HMR  include  specific  requirements 
for  security  plans  and  training  adopted 
in  the  HM-232  final  rule. 

As  discussed  in  detail  above,  DOT 
and  TSA  assessed  the  security  risks 
associated  with  the  transportation  in 
commerce  of  explosives  as  defined  in  18 
U.S.C.  841(c)-(fl.  Based  on  this 
assessment,  we  concluded  that  the  most 
significant  security  risks  are  associated 
with  the  transportation  of  explosives  . 
shipments  in  quantities  that  require 
placarding  under  the  HMR.  Thus,  the 
HM-232  final  rule  requires  persons  who 
offer  or  transport  shipments  of 
explosives  in  all  modes  of 
transportation  that  must  be  placarded 
under  the  HMR  to  develop  and 
implement  security  plans.  There  are 
additional  requirements  for  placarded 
shipments  in  transportation,  which 
minimize  the  risks  associated  with  their 
transportation.  Shipping  papers, 
packaging,  car  placement,  the  integrity 
of  seals  and  closures,  hazmat  employee 
training,  and  maintenance  are  all  areas 
that  must  be  handled  in  accordance 
with  prescribed  standards. 

Non-placarded  shipments  of 
explosives  are  not  subject  to  these 
requirements.  In  rulemakings  published 
on  May  5,  2003,  DOT  and  TSA 
determined  that  non-placarded 
shipments  do  not  present  a  sufficient 
security  risk  in  transportation,  at  this 
time,  to  warrant  application  of  the  TSA 
background  check  requirements  to 
persons  who  transport  those  shipments 
in  commerce  or  to  persons  who  possess 
those  shipments  incidental  to 
transportation  in  commerce,  including 
persons  subject  to  18  U.S.C.'842(i).  See 
68  FR  23832  and  68  FR  23852.  DOT  and 
TSA  continue  to  assess  the  security 
risks  posed  by  the  transportation  of  non- 
placarded  shipments  of  explosives  in 
commerce  and  will  take  appropriate 
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regulatory  action,  after  public  notice 
and  comment,  to  address  those  risks. 

Nevertheless  non-placarded 
shipments  of  explosives  continue  to  be 
subject  to  general  HMB  requirements 
governing  packaging  and  hazard 
coomiunication.  These  risk-based  safety 
requirements  also  enhance  overall 
transportation  security.  For  example,  for 
high  hazard  shipments,  such  as  Class  1 
materials,  the  stringent  packaging 
required  by  the  HMR  to  enhance  the 
safety  of  the  shipment  in  transportation 
makes  it  difficult  for  someone  to  tamper 
with  the  shipment  for  a  criminal  or 
terrorist  purpose.  Similarly,  shipping 
dociunents  help  shippers,  carriers,  and 
consignees  account  for  specific 
shipments  and  identify  discrepancies  or 
missing  packages.  In  addition,  under  the 
HM-232  final  rule,  hazardous  materials 
employers  must  ensure  that  all 
hazardous  materials  employees  receive 
security  awareness  training.  Such 
training  must  include  an  awareness  of 
the  security  risks  associated  with 
hazardoiis  materials  transportation  and 
a  component  covering  how  to  recognize 
and  respond  to  possible  security  threats. 

A  joint  decision  by  DOT  and  TSA  as 
to  whether  a  particular  hazardous 
material,  including  an  explosive, 
presents  a  sufficient  security  risk  when 
transported  in  commerce  to  warrant 
background  check  or  other  security 
requirements  is  determinative.  As  noted 
above,  DOT  and  TSA  previously 
determined  that  the  transportation  of 
non-placarded  shipments  by  persons 
described  under  section  842(i)  does  not 
present  a  sufficient  security  risk  to 
warrant  further  regulation  at  this  time. 
That  determination  also  applies  to  the 
transportation  in  commerce  of  non- 
placarded  explosives  via  rail. 

For  the  transportation  of  explosives 
by  rail  in  amounts  that  require 
placarding,  RSPA  and  FRA  regulations, 
the  protections  inherent  in  railroad 
operations  against  improper  use  of 
explosives  by  railroad  employees,  and 
security  safeguards  imposed  by  the 
railroads  themselves  adequately 
address,  at  the  current  time,  security 
risks  associated  with  rail  employees  ' 
who  are  involved  in  such 
transportation.  DOT  regulations  ensure 
that  explosives  shipments  are  properly 
loaded,  labeled,  and  docimiented,  and 
that  the  shipments  are  very  difficult  to 
tamper  with.  In  addition,  the  HM-232 
final  rule  requires  persons  who 
transport  certain  hazardous  materials  to 
develop  and  implement  security  plans. 
Thus,  railroads  that  carry  hazardous 
materials,  including  explosives,  in 
amounts  that  require  placarding  must 
have  a  security  plan  that  conforms  to 
HM-232  requirements.  The  plan  must 


include  an  assessment  of  possible 
transportation  security  risks  for  covered 
shipments  and  appropriate  measures  to 
address  the  risks.  Specific  measures  put 
into  place  imder  the  plan  must  address 
persoimel  security.  To  the  extent  that  a 
railroad  identifies  security 
vulnerabilities  related  to  its  persoimel, 
its  security  plan  must  address  those 
vulnerabilities.  Further,  major  railroads 
have  their  own  authorized  law 
enforcement  officers,  and  the  nature  of 
railroad  operations  makes  it  difficult  for 
an  employee  to  have  any  realistic 
opportunity  to  gain  access  to, 
improperly  use,  or  redirect  the 
movement  of  the  shipments.  Major 
railroads  screen  potential  employees  in 
a  way  that  is  designed  to  reveal  those 
■who  are  imder  indictment  or  have  been 
convicted  of  serious  felonies,  are 
fugitives  from  justice,  are  in.the  country 
illegally,  have  renoimced  their 
citizenship,  or  have  been  dishonorably 
discharged  firom  the  armed  forces. 
Serious  felonies  involve  those  offenses 
that  generally  pose  a  substantial  threat  ^ 
to  public  safety  and  security. 

Periodic  operational  testing  and  the 
nature  of  railroad  work  create  an 
environment  in  which  mental  disorders 
that  give  rise  to  safety  or  security 
concerns  are  likely  to  be  noticed  and 
addressed.  FRA's  alcohol  and  drug 
regulations  effectively  prevent 
substance  abusers  from  serving  in 
seciuity-sensitive  positions.  Recent 
security  enhancements  undertaken  by 
the  major  railroads  have  also  helped  to 
reduce  the  risk  that  explosives  or  other 
hazardous  materials  can  be  used  for 
terrorist  purposes  while  in  railroad 
possession.  Small  railroads  rarely 
handle  any  explosives  shipments,  and 
many  of  the  safeguards  against  misuse 
of  those  materials  that  exist  on  larger 
railroads  are  also  present  on  small  ones. 

For  all  of  these  reasons,  DOT  and  TSA 
have  determined  that  the  transportation 
of  explosives  via  rail  by  persons 
described  under  section  842(i)  does  not 
pose  a  sufficient  security  risk 
warranting  further  regulation  at  this 
time.  In  light  of  this  determination,  the 
provisions  of  18  U.S.C.  842(i)  do  not 
apply  to  persons  while  they  are  engaged 
in  the  transportation  of  explosives  in 
commerce  via  rail. 

It  is  important  to  note  that  this 
determination  may  be  reassessed  as 
DOT  and  TSA  continue  to  identify  and 
address  security  risks  associated  with 
the  transportation  of  explosives.  For 
example,  in  a  rulemaking  to  be 
developed  under  Docket  HM-232A, 
RSPA  is  evaluating  the  need  to  require 
further  security  enhancements  on 
materials  or  categories  of  materials  that 
present  the  most  serious  security  risks 


in  transportation.  Likewise,  TSA  is 
considering  transportation  worker 
identification  rules  that  would  likely 
include  certain  railroad  workers  and 
entail  backgroimd  checks.  Because  of 
the  potential  impact  of  such  enhanced 
security  requirements  on  the  economic 
viability  of  the  hazardous  materials 
transportation  industry,  any  additional 
seciuity  requirements  will  be  developed 
through  normal  notice  and  comment 
procedures,  unless  security  threats 
justify  expedited  or  emergency 
rulemaking. 

Issued  in  Washington.  DC,  and  Arlington. 
Virginia,  on  June  4,  2003. 

Samuel  G.  Bonasso, 

Acting  Administrator,  Research  and  Special 
Programs  Administration. 

Allan  Rutter, 

Administrator,  Federal  Railroad 
A  dministration . 

lames  M.  Loy, 

Administrator,  Transportation  Security 

Administration. 

[FR  Doc.  03-14489  Filed  6-5-03;  10^39  am) 

BILUNG  CODE  49ia.«0-l> 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Adrhinistration 


[Docket  No.  NHTSA-2003-15353] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  2002 
BMW  Z8  Passenger  Cars  Are  Eligible 
for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 

ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  2002  BMW 
Z8  passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  document  annoimces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  2002  BMW 
Z8  passenger  cars  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  July  9,  2003. 
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ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management.  Room  PL-401,  400 
Seventh  St..  SW..  Washington.  DC 
20590.  (Docket  hours  are  from  9  am  to 
5  pm).  Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11.  2000  (Volume 
65,  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Coleman  Sachs,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-3151). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115.  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufactuj-ers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

J.K.  Technologies  LLC  of  Baltimore. 
Maryland  ("J.K.")  (Registered  importer 
90-006)  has  petitioned  NHTSA  to 
decide  whether  nonconforming  2002 
BMW  Z8  passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicles  which  J.K.  believes  are 
substantially  similar  are  2002  BMW  Z8 
passenger  cars  that  were  manufactiu^d 
for  importation  into,  and  sale  in,  the 
United  States  and  certified  by  their 
manufacturer,  Bayerische  Motoren 


Werke,  A.G.,  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U. S.  certified  2002  BMW 
Z8  passenger  cars  to  their  U.S.-certified 
counterparts,  and  found  the  vehicles  to 
be  substantially  similar  with  respect  to 
compliance  with  most  Federal  motor 
vehicle  safety  standards. 

J.K.  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  2002  BMW  Z8 
passenger  cars,  as  originally 
manufactured,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  manner  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  2002  BMW  Z8 
passenger  cars  are  identical  to  their  U.S. 
certified  counterparts  with  respect  to 
compliance  with  Standard  Nos.  102 
Transmission  Shift  Lever  Sequence 
*  *  *    .,103  Defrosting  and  Defogging 
Systems,  104  Windshield  Wiping  and 
Washing  Systems,  106  Brake  Hoses.  109 
New  Pneumatic  Tires,  113  Hood  Latch 
Systems,  116  Brake  Fluid,  124 
Accelerator  Control  Systems,  135 
Passenger  Car  Brake  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems,  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages.  212  Windshield  Retention, 
214  Side  Impact  Protection,  216  Roof 
Crush  Resistance,  219  Windshield  Zone 
Intrusion,  301  Fuel  System  Integrity,  and 
302  Flammability  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
non-U.S.  certified  2002  BMW  Z8 
passenger  car  models  comply  with  the 
Bimiper  Sta{)dard  foimd  in  49  CFR  part 
581. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  replacement  of  the 
speedometer  and  tachometer  with  U.S.- 
model  components;  (b)  reprogramming 
the  dash  to  add  all  required  warning 
and  theft  protection  functions. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-model  headlamps 
and  front  sidemarker  lights;  (b) 
installation  of  U.S.-model  rear 
sidemarker  lights. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 


Standard  No.  Ill  Rearview Mirror: 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.8'. -model 
component  or  inscription  of  the 
required  warning  statement  on  the 
mirror's  fece. 

Standard  No.  114  Theft  Protection: 
reprogramming  the  vehicle  to  actuate 
the  ignition  key  and  safety  belt  warning 
systems. 

Standard  No.  118  Power  Window 
Systems:  reprogramming  the  vehicle  so 
that  the  window  transport  is  inoperative 
when  the  ignition  is  switched  off. 

Standard  No.  208  Occupant  Crash 
Protection: 

(a)  reprogramming  the  dash  to  add  the 
required  seat  belt  warning  functions;  (b) 
replacement  of  the  passenger's  seat  belt 
with  a  U.S.-model  component.  The 
petitioner  states  that  the  vehicle  is 
equipped  with  a  U.S.-model  driver's 
seat  belt  and  with  U.S.-model  air  bags, 
control  units,  and  related  interior  parts. 

The  petitioner  states  that  a  vehicle        ' 
identification  plate  must  be  affixed  to 
the  vehicle  near  the  left  windshield  post 
and  a  reference  and  certification  label 
must  be  affixed  in  the  area  of  the  left 
front  door  post  to  meet  the  requirements 
of49  CFR  Part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management,  Room  PL-401, 
400  Seventh  St.,  SW.,  Washington,  DC 
20590.  [Docket  hours  are  from  9  a.m.  to 
5  p.m.].  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  conunents  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority      , 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8.  v 

Issued  on:  June  4,  2003. 

Kathleen  DeMeter, 

Acting  Associate  Administrator  for 
Enforcement. 

[FR  Doc.  03-14437  Filed  6-6-03;  8:45  am) 

BiujNO  cooe  4«10-6a-P     . 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-279  (Sul>-No.  5X)] 

Canadian  National  Railway  Co. — 
Discontinuance  of  Trackage  Rights 
Exemption — inErle County,  NY 

The  Canadian  National  Railway     . 
Compemy  (CN)  has  filed  a  verified 
notice  of  exemption  imder  49  CFR  part 
1152  Subpart  F— Exempt 
Abandonments  and  Discontinuances  of 
Service  and  Trackage  Rights  to 
discontinue  trackage  rights  over  a  5.3- 
mile  portion  of  trackage  owned  by  New 
York  Central  Lines,  LLC  (NYC)  and 
operated  by  CSX  Transportation,  Inc.,  in 
Buffalo,  Erie  County,  NY.  The  line  is 
described  as  the  following  segments:  (a) 
NYC's  Chicago  Line  between  CP-2  and 
CP-5  (milepost  5.4+/  - ),  near  the  south 
end  of  NYC's  Seneca  Yard;  (b)  NYC's 
Compromise  Branch  between  CP— 437 
and  CP-2;  and  (c)  NYC's  Bailey  Avenue 
Branch  between  CP-T  and  CP-437.  The 
line  traverses  United  States  Postal 
Service  Zip  Codes  14206, 14207, 14210, 
14211, 14212, 14214, 14216, 14218,  and 
14220. 

CN  has  certified  that:  (1)  No  local 
traffic  has  been  handled  to  or  from  any 
customer  for  at  least  2  years;  (2)  any 
overhead  traffic  routed  over  the  line  can 
be  rerouted  over  other  lines;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1152.50(d)(1) 
(notice  to  govenmiental  agencies),  and 
49  CFR  1105.12  (newspaper 
publication)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  imder 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  afi^ected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  July  9, 
2003,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  ^  and 


formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27{c)(2),2  must 
be  filed  by  Jime  19,  2003.  Petitions  to 
reopen  must  be  filed  by  June  30,  2003, 
with  the  Surface  Transportation  Board, 
1925  K  Street,  NW.,  Washington,  DC 
20423-0001. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  CN's 
representative:  Michael  J.  Barron,  Jr., 
Canadian  National,  455  North  Cit3^ont 
Plaza  Drive,  Chicago,  IL  60611-5317.  If 
the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.dot.gov. 

Decided:  May  30.  2003. 
By  the  Board,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 

Vernon  A.  Wiliiams, 

Secretary. 

[FR  Doc.  03-14202  Filed  6-^-03;  8:45  am) 

BILUNG  CODE  491 S-OO-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-55  (Sul>-No.  637X)] 

CSX  Transportation,  Inc. — 
Discontinuance  of  Service 
Exemptiofv— in  Grant  County,  WV 

CSX  Transportation,  hic.  (CSXT)  has 
filed  a  verified  notice  of  exemption 
under  49  CFR  part  1152  Subpart  F— 
Exempt  Abandonments  and 
Discontinuances  of  Service  to 
discontinue  service  over  an 
approximately  5.3-mile  line  of  railroad, 
extending  between  milepost  BAH  63.7 
at  Sincel  and  the  end  of  the  track  at 
milepost  BAH  69.0  near  Henry,  in  Grant 
County,  WV.  The  line  traverses  United 
States  Postal  Service  Zip  Code  26720. 

CSXT  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1 1 05 . 7 


(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abcmdonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  vwU  be  effective  on  July  10, 
2003,'  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues  and 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27{c)(2),2  must 
be  filed  by  June  20.  2003.  Petitions  to 
reopen  must  be  filed  by  Jime  30,  2003, 
with:  Surface  Transportation  Board, 
1925  K  Street,  NW..  Washington.  DC 
20423-0001. 

A  copy  of  any  petition  filed 'with  the 
Board  should  be  sent  to  applicant's 
representative:  Natalie  S.  Rosenberg, 
Counsel,  CSX  Transportation,  Inc.,  500 
Water  Street  J150,  Jacksonville,  FL 
32202. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.dot.gov. 

Decided:  May  29.  2003. 

By  the  Board.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  03-14203  Filed  6-6-03;  8:45  am) 

BHJJNG  CODE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OIMB  Review; 
Comment  Request 

May  29,  2003. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 


■  Because  this  is  a  discontinuance  proceeding  and 
not  an  abandonment,  trail  use/rail  banking  and 
public  use  conditions  are  not  appropriate.  Likewise, 


no  environmental  or  historical  doctunentation  is 
required  here  under  49  CFR  110S.6(c).  and 
1105.8(b),  respectively. 

^  Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee.  which  currently  is 
set  at  $1,100.  See  49  CFR  1002.2(f)(2S). 


'  Because  this  is  a  discontinuance  of  service 
proceeding  and  not  an  abandonment,  there  is  no 
need  to  provide  an  opportunity  for  trail  use/rail 
l)anking  or  public  use  condition  requests.  Likewise, 
no  environmental  or  historic  docimnentation  is 
required  under  49  CFR  1105.6(c)(e)  and  1105.8. 
Nevertheless,  CSXT  filed  environmental  and 
historic  reports  with  its  notice. 

^  Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee.  which  currently  is 
set  at  Sl.lOO.  See  49  CFR  1002.2(f)(2S). 
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information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  11000,  1750 
Pennsylvania  Avenue,  NW.,         ' 
Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  July  9,  2003,  to  be 
assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0025. 

Form  Number:  IRS  Form  851. 

Type  of  Review:  Extension. 

Title:  Affiliations  Schedule. 

Description:  Form  851  is  filed  by  the 
parent  corporation  for  itself  and  the 
affiliated  corporations  in  the  affiliated 
group  of  corporations  that  files  a 
consolidated  return  (Form  1120).  Form 
851  is  attached  to  the  1120.  This 
information  is  used  to  identify  the 
members  of  the  affiliated  group,  the  tax 
paid  by  each,  and  to  determine  that  each 
corporation  qualifies  as  a  member  of  the 
affiliated  group  as  defined  in  section 
1504. 

Respondents:  Business  or  other  for- 
profit.  Farms. 

Estimated  Ni^ber  of  Respondents/ 
Recordkeepers:  4,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 11  hr.,  28  min. 
Learning  about  the  law  or  the  form — 1 

hr.,  12  min. 
Preparing  and  sending  the  form  to  the 

IRS— 1  hr.,  25  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  56,400  hours. 

OMB  Number:  1545-0239. 

Form  Number:  IRS  Form  5754. 

Type  of  Review:  Extension. 

Title:  Statement  by  Person(s) 
Receiving  Gambling  Winnings. 

Description:  Section  3402(q)(6)  of  the 
Internal  Revenue  Code  (IRC)  requires  a 
statement  by  the  person  receiving 
certain  gambling  winnings  when  that 
person  is  not  the  winner  or  is  one  of  a 
group  of  winners.  It  enables  the  payer  to 
properly  apportion  the  winnings  and 
withheld  tax  on  Form  W-2G.  We  use 
the  information  on  Form  W-2G  to 
ensure  that  recipients  are  properly 
reporting  their  income. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions. 


Estimated  Number  of  Respondents: 
306,000. 

Estimated  Burden  Hours  Per 
Respondent:  12  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
61 ,200  hours. 

OMB  Number:  1545-1021. 

Form  Number:  IRS  Form  8594. 

Type  of  Review:  Extension. 

Title:  Asset  Acquisition  Statement. 

Description:  Form  8594  is  used  by  the 
buyer  and  seller  of  assets  to  which 
goodwill  or  going  concern  value  can 
attach  to  report  the  allocation  of  the 
purchase  price  among  the  transferred 
assets. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  20.000. 

Estimated  Burden  Hours  Per 
Responden  t/Recordkeeper: 
Recordkeeping — 11  hr. 
Learning  about  the  law  or  the  form — 2 

hr.,  34  min. 
Preparing  and  sending  the  form  to  the 

IRS— 2  hr.,  52  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  329,200  hours. 

OAtB  Number.  1545-1060. 

Form  Number:  IRS  Form  8288-B. 

Type  of  Review:  Revision. 

Title:  Application  for  Withholding 
Certificate  for  Dispositions  by  Foreign 
Persons  of  U.S.  Real  Property  Interests. 

Description:  Form  8288-B  is  used  to 
apply  for  a  withholding  certificate  from 
IRS  to  reduce  or  eliminate  the 
withholding  required  by  section  1445. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  5,079. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 2  hr.,  4  min. 
Learning  about  the  law  or  the  form — 2 

hr.,  7  min. 
Preparing  the  form — 1  hr.,  7  min. 
Copying,  assembling,  and  sending  the 

form  to  the  IRS — 20  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  28,798  hours. 

OMB  Number:  1545-1825. 

Form  Number:  IRS  Form  13388. 

Type  of  Review:  Extension. 

Title:  Improving  the  Accuracy  of  EITC 
Prepared  Returns. 

iJescnpfjo/i.This  postcard  will  be 
sent  to  tax  preparers  that  submitted  a 
mixture  of  paper  and  electronic  returns 
for  their  clients.  The  postcard  provides 
these  professionals  an  opportunity  to 
acquire  additional  information  about  the 


Earned  hicome  Tax  Credit  (EITC).  It  is 
part  of  a  brochure  to  encourage  100% 
filing  of  EITC  returns. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
3,000. 

Estimated  Burden  Hours  Per 
Respondent:  3  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
150  hours. 

Clearance  Officer:  Glenn  Kirkland, 
Internal  Revenue  Service,  Room  6411- 
03, 1111  Constitution  Avenue,  NW., 
Washington,  DC  20224,  (202)  622-3428. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Office 
Building,  Washington,  DC  20503,  (202) 
395-7316. 

Mary  A.  Able, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  03-14359  Filed  6-6-03;  8:45  am) 
BILUNO  COOE  4nO-01-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

May  28.  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be         ' 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  11000, 1750 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  July  9,  2003.  to  be 
ass\u«d  of  consideration. 

Internal  Revenue  Service  (IR^) 

OMB  Number:  1 545-1 545. 

Regulation  Project  Number:  REG- 
107644-97  Final. 

Type  of  Review:  Extension. 

Title:  Permitted  Elimination  of  Pre- 
retirement Optional  Forms  of  Benefit. 

Description:  The  regulation  permits 
an  amendment  to  a  qualified  plan  that 
eliminates  certain  pre-retirement 
optional  forms  of  benefit. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Recordkeepers: 
135,000. 
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Estimated  Burden  Hours  Per 
Recordkeeper:  22  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  92  hours. 

Clearance  Officer:  Glenn  Kirkland, 
Internal  Revenue  Service,  Room  6411- 
03,  1111  Constitution  Avenue,  NW., 
Washington,  DC  20224,  (202)  622-3428. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Office 
Building,  Washington,  DC  20503,  (202) 
395-7316. 

Lois  k.  Holland, 

Treasury,  PRA  Clearance  Officer. 
'  [PR  Doc.  03-14360  Filed  6-6-03;  8:45  am) 

BHXING  CODE  4S3(M>1-P 


DEPARTMENT  OF  THE  TREASURY 

Comptroller  of  ttie  Currency 

Agency  Information  Collection 
Activities:  Proposed  Extension  of 
Information  Collection;  Comment 
Request 

AGENCY:  Office  of  the  Comptroller  of  the 

Currency  (OCC),  Treasury. 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  OCC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  a  continuing  information 
collection,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  An  agency  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to,  an  information  collection  imless  it 
displays  a  currently  valid  OMB  control 
number.  The  OCC  is  soliciting  comment 
concerning  its  information  collection 
titled,  "Leasing— 12  CFR  part  23." 
DATES:  You  should  submit  written 
comments  by  August  8,  2003. 
ADDRESSES:  You  should  direct 
comments  to  the  Communications 
Division,  Office  of  the  Comptroller  of 
the  Currency,  Public  Information  Room, 
Mailstop  1-5,  Attention:  1557-0206, 
250  E  Street,  SW.,  Washington,  DC 
20219.  Due  to  delays  in  paper  mail  in 
the  Washington  area,  commenters  are 
encouraged  to  submit  comments  by  fax 
or  e-mail.  Comments  may  be  sent  by  fax 
to  (202)  874-4448,  or  by  e-mail  to 
regs.comments@occ.treas.gov.  You  can 
inspect  and  photocopy  the  comments  at 
the  OCC's  Public  Information  Room,  250 
E  Street,  SW.,  Washington,  DC  20219. 
You  can  make  an  appointment  to 
inspect  the  comments  by  calling  (202) 
874-5043. 


A  copy  of  the  comments  shoiUd  also 
be  sent  to  the  OMB  Desk  Officer  for  the 
OCC:  Joseph  F.  Lackey,  Jr.,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503,  or  by  e-mail  to 
jlackeyj@omb.eop.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  You 
can  request  additional  information  from 
Jessie  Dunaway,  OCC  Clearance  Officer, 
or  Camille  Dixon,  (202)  874-5090, 
Legislative  and  Regulatory  Activities 
Division,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street,  SW., 
Washington,  DC  20219. 
SUPPLEMENTARY  INFORMATION:  The  OCC 
is  proposing  to  extend  OMB  approval, 
without  change,  of  the  following 
information  collection: 

Title:  Leasing— 12  CFR  part  23. 

OMB  Number:  1557-0206. 

Description:  This  submission  covers 
an  existing  regulation  and  involves  no 
change  to  the  regulation  or  to  the 
information  collection  requirements. 
The  OCC  requests  only  that  OMB  extend 
its  approval  of  the  information 
collection. 

The  information  collection 
requirements  in  12  CFR  part  23  are  as 
follows: 

12  CFR  23.4(c)— Reporting 
requirement:  National  banks  must 
liquidate  or  re-lease  personal  property 
that  is  no  longer  subject  to  lease  (off- 
lease  property)  within  five  years  from 
the  lease  raq)iration.  A  bank  wishing  to 
extend  that  five-year  holding  period  for 
up  to  an  additional  five  years  must 
obtain  OCC  approval.  To  ensure  that  a 
bank  is  not  holding  property  for 
speculative  reasons,  the  OCC  requires 
the  bank  to  provide  a  clearly  convincing 
demonstration  as  to  why  an  additional 
holding  period  is  necessary.  This 
requirement  confers  a  benefit  on 
national  banks  and  may  result  in  cost 
savings.  This  requirement  provides 
flexibility  for  a  bank  when  it  faces 
imusual  and  imforeseen  conditions 
under  which  it  would  be  imprudent  to 
dispose  of  the  off-lease  property. 

12  CFR  23.4(c)— Recordkeeping 
requirement:  A  bank  must  value  off- 
lease  property  at  the  lower  of  current 
fair  market  value  or  book  value 
promptly  after  the  property  comes  off- 
lease. 

12  CFR  23.5— Recordkeeping 
requirement:  If  a  national  bank  enters 
into  both  CEBA  leases  (a  personal 
property  lease  authorized  imder  12 
U.S.C.  24(Tenth))  and  section 
24(Seventh)  leases  (a  personal  property 
lease  authorized  under  12  U.S.C. 
24(Seventh)),  the  bank's  records  must 
distinguish  between  the  two  types  of 


leases.  This  information  is  required  to 
evidence  compliance  with  the  statutory 
limitation  on  the  aggregate  amount  a 
national  bank  may  invest  in  leases 
pursuant  to  12  U.S.C.  24  (Tenth). 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit. 

Estimated  Number  of  Respondents: 
580. 

Estimated  Total  Annual  Responses: 
625. 

Estimated  Total  Annual  Burden:^ 
1,610  hours. 

Frequency  of  Response:  On  occasion. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 

'  technology;  and 

(e)  Estimates  of  capital  or  startup  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

Dated:  May  30.  2003. 

Mark  |.  Tenhundfeld, 

Assistant  Director,  Legislative  and  Regulatory 
Activities  Division. 

(FR  Doc.  03-14356  Filed  6-6-03;  8:45  am) 

BtUJNG  CODE  aia-33-P 


DEPARTMENT  OF  THE  TREASURY 

Comptroller  of  the  Currency 

Agency  Information  Collection 
Activities:  Proposed  Extension  of 
information  Collection;  Comnwnt 
Request 

agency:  Office  of  the  Comptroller  of  the 

Currency  (OCC),  Treasury. 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  OCC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  a  continuing  information 
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collection,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  An  agency  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to,  an  information  collection  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OCC  is  soliciting  comment 
concerning  its  information  collection 
titled,  "Investment  Securities  (12  CFR 
parti)." 

DATES:  You  should  submit  written 
comments  by  August  8,  2003. 
ADDRESSES:  You  should  direct 
comments  to  the  Communications 
Division,  Office  of  the  Comptroller  of 
the  Currency,  Public  Information  Room, 
Mailstop  1-5,  Attention:  1557-0205, 
250  E  Street.  SW.,  Washington,  DC 
20219.  Due  to  delays  in  paper  mail  in 
the  Washington  area,  commenters  are 
encouraged  to  submit  comments  by  fax 
or  e-mail.  Comments  may  be  sent  by  fax 
to  (202)  874^448,  or  by  e-mail  to 
regs.comments®occ.treas.gov.  You  can 
inspect  and  photocopy  the  comments  at 
the  OCC's  Public  Information  Room,  250 
E  Street,  SW.,  Washington.  DC  20219. 
You  can  make  an  appointment  to 
inspect  the  comments  by  calling  (202) 
874-5043. 

A  copy  of  the  comments  should  also 
be  sent  to  the  OMB  Desk  Officer  for  the 
OCC:  Joseph  F.  Lackey,  Jr.,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503,  or  by  e-mail  to 
jhckeyj@omb.eop.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  You 
can  request  additional  information  from 
Jessie  Dimaway,  OCC  Clearance  Officer, 
or  Camille  Dixon,  (202)  874-5090, 
Legislative  and  Regulatory  Activities 
Division,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street,  SW., 
Washington,  DC  20219. 
SUPPLEMENTARY  INFORMATION:  The  OCC 
is  proposing  to  extend  OMB  approval, 
c  without  change,  of  the  following 
information  collection: 

Title:  Investment  Seciuities  (12  CFR 
parti). 

OMB  Number:  1557-0205. 

Description:  This  submission  covers 
an  existing  regulation  and  involves  no 
change  to  the  regulation  or  to  the 
information  collection  requirements. 
The  OCC  requests  only  that  OMB  extend 
its  approval  of  the  information 
collection. 

The  information  collection 
requirements  in  12  CFR  part  1  are  as 
follows: 

Under  12  CFR  1.3(h)(2),  a  national 
bank  may  request  an  OCC  determination 
that  it  may  invest  in  an  entity  that  is 
exempt  from  registration  under  section 
3(c)(1)  of  the  Investment  Company  Act 


of  1940  if  the  portfolio  of  the  entity 
consists  exclusively  of  assets  that  a 
national  bank  may  purchase  and  sell  for 
its  own  account.  The  OCC  uses  the 
information  contained  in  the  request  as 
a  basis  for  determining  that  the  bank's 
investment  is  consistent  with  its 
investment  authority  under  applicable 
law  and  does  not  pose  unacceptable 
risk. 

Under  12  CFR  1.7(b),  a  national  bank 
may  request  OCC  approval  to  extend  the 
five-year  holding  period  of  securities 
held  in  satisfaction  of  debts  previously 
contracted  (DPC)  for  up  to  an  additional 
five  years.  The  bank  must  provide  a 
clearly  convincing  demonstration  of 
why  any  additional  holding  period  is 
needed.  The  OCC  uses  the  information 
in  the  request  to  ensure,  on  a  case-by- 
case  basis,  that  the  bank's  purpose  in 
retaining  the  securities  is  not 
speculative  and  that  the  bank's  reasons 
for  requesting  the  extension  are 
adequate,  and  to  evaluate  the  risks  to 
the  bank  of  extending  the  holding 
period,  including  potential  effects  on 
bank  safety  and  soundness. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit. 

Estimated  Number  of  Respondents: 
25. 

Estimated  Total  Annual  Responses: 
25. 

Estimated  Total  Annual  Burden:  460 
hours. 

Frequency  of  Response:  On  occasion. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information: 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

(e)  Estimates  of  capital  or  startup  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 


Dated:  May  30.  2003. 
Mark  I.  Tenhundfeld, 

Assistant  Director.  Legislative  and  Regulatory 

Activities  Division. 

(FR  Doc.  03-14357  Filed  6-6-03;  8:45  am] 

BIUJNO  COOC  4S10-33-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1040NR 

agency:  Internal  Revenue  Service  (IRS), , 
Treasiuy. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportxmity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1040NR,  U.S.  Nonresident  Alien  Income 
Tax  Return. 

DATES:  Written  comments  should  be 
received  on  or  before  August  8,  2003,  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue.  NW.,  Washington.  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage  at 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224,  or  at  (202)  622-' 
3945,  or  through  the  internet  at 
CAROL  A .  SA  VA  GE@irs.gov. 

SUPPI^MENTARY  tt^RMATION: 

Title:  U.S.  Nonresident  Alien  Income 
Tax  Return. 

OMB  Number:  1545-0089. 

Form  Number:  1040NR. 

Abstract:  Form  1040NR  is  used  by 
nonresident  alien  individuals  and 
foreign  estates  and  trusts  to  report  their 
income  subject  to  tax  and  compute  the 
correct  tax  liability.  The  information  on 
the  return  is  used  to  determine  whether 
income,  deductions,  credits,  pa)rments, 
etc.,  are  correctly  reported. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 
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Affected  Public:  Individuals  or. 
households,  business  or  other  for-profit 
organizations,  and  forms. 

Estimated  Number  of  Respondents: 
309,170. 

Estimated  Time  Per  Respondent:  15 
hours,  28  minutes. 

Estimated  Total  Annual  Burden 
Hours:  4,764.760. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  niunber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law^  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Conunents 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  2,  2003. 
Glenn  P.  Kirkland, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  03-14464  Filed  6-6-03:  8:45  am) 

BHJJNG  CODE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1120,  Schedule  D, 
Schedule  H,  Schedule  N,  and  Schedule 
PH 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

ACTION:  Notice  and  request  for 

conunents. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biuden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  conunent  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currentiy^  the  IRS  is 
soliciting  comments  concerning  Form 
1120,  U.S.  Corporation  Income  Tax 
Return,  Schedule  D,  Capital  Gains  and 
Losses.  Schedule  H.  Section  280H, 
Limitations  for  a  Personal  Service 
Corporation  (PSC),  Schedule  N,  Foreign 
Operations  of  U.S.  Corporations,  and 
Schedule  PH,  U.S.  Personal  Holding 
Company  (PHC)  Tax. 
DATES:  Written  comments  should  be 
received.X)n  or  before  August  8,  2003,  to 
be  assiued  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage  at 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224,  or  at  (202)  622- 
3945,  or  through  the  internet  at 
CAROL.A.SAVAGE@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:FoTm  1120,  U.S.  Corporation 
Income  Tax  Return,  Schedule  D,  Capital 
Gains  and  Losses,  Schedule  H,  Section 
280H  Limitations  for  a  Personal  Service 
Corporation  (PSC),  Schedule  N,  Foreign 
Operations  of  U.S.  Corporations,  and 
Schedule  PH,  U.S.  Personal  Holding 
Company  (PHC)  Tax. 

OMB  Number:  1545-0123. 

Form  Number:  1120,  Schedule  D, 
Schedule  H,  Schedule  N,  and  Schedule 
PH. 

Abstract:  Form  1120  is  used  by 
corporations  to  compute  their  taxable 
income  and  tax  liability.  Schedule  D 
(Form  1120)  is  used  by  corporations  to 
report  gains  and  losses  from  the  sale  of 
capital  assets.  Schedule  H  (Form  1120) 
is  used  by  personal  service  corporations 
to  determine  if  they  have  met  the 
minimum  distribution  requirements  of 
Internal  Revenue  Code  section  280H. 
Schedule  N  (Form  1120)  is  used  by 
corporations  that  have  assets  or  business 
oi>eration  in  a  foreign  country  or  a  U.S. 
possession  to  provide  international  tax 
and  passthrough  entity  information. 
Schedule  PH  (Form  1120)  is  used  by 
personal  holding  companies  to  compute 
their  tax  liability. 


Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  farms. 

Estimated  Number  of  Respondents: 
1,990,783. 

Estimated  Time  Per  Respondent:  184 
hours,  41  minutes. 

Estimated  Total  Annual  Burden 
Hours:  367,666,291. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  siunmarized  and/or  included  in  the 
request  for  OMB  approval.  All 
conunents  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  bidden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piuchase  of  services 
to  provide  information. 

Approved:  June  2,  2003. 
Glenn  P.  Kirkland, 
IRS  Reports  Clearance  Officer.         - 
[FR  Doc.  03-14465  Filed  6-6-03;  8:45  am) 
BILLIN6  CODE  4«30-01-P 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 
[REG-25198&-96] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 
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action:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  ' 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  Bnal  regulation,  REG-251985- 
96  (TD  8786),  Source  of  Income  From 
Sales  of  Inventory  Partly  From  Sources 
Within  a  Possession  of  the  United 
States;  Also,  Source  of  Income  Derived 
From  Certain  Purchases  From  a 
Corporation  Electing  Section  936 
(§1.863-3). 

DATES:  Written  comments  should  be 
received  on  or  before  August  8,  2003,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue.  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Larnice  Mack  at  (202)  622- 
3179.  or  Lamice.Mack@irs.gov,  or 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue.  NW., 
Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Source  of  Income  From  Sales  of 
Inventory  Partly  From  Sources  Within  a 
Possession  of  the  United  States;  Also. 
Source  of  Income  Derived  From  Certain 
Purchases  From  a  Corporation  Electing 
Section  936. 

OMB  Number:  1545-1556. 

Regulation  Project  Number;  REG- 
251985-96. 

Abstract:  Section  1.863-3(0(6)  of  this 
regulation  requires  taxpayers  to  attach  a 
statement  to  their  tax  return  furnishing 
certain  information  regarding  the 
methodology  used  to  determine  the 
source  of  their  income  from  cross-border 
sales  of  inventory,  and  the  amount  of 
income  allocated  or  apportioned  to  U.S. 
or  foreign  sources  in  these  sales.  The 
information  is  used  by  the  IRS  to 
establish  whether  the  taxpayer 
determined  the  source  of  its  income  in 
accordance  with  Code  section  863. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
200. 


Estimated  Time  Per  Respondent:  2 
hours,  30  minutes. 

Estimated  Total  Annual  Burden 
Hours:  500. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books^r  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retiun  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  2,  2003. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  03-14466  Filed  6-&-03:  8:45  am) 
BHJJNO  COOe  4«30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1120S,  Schedule  D, 
and  Schedule  K-1 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  lor 

conmients. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 


and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1120S,  U.S.  Income  tax  Return  for  an  S 
Corporation,  Schedule  D  (Form  1120S), 
Capital  Gains  and  Losses  and  Built-in 
Gains,  and  Schedule  K-1  (Form  1120S), 
Shareholder's  Share  of  Income,  Credits, 
Deductions,  etc. 

DATES:  Written  comments  should  be 
received  on  or  before  August  8,  2003,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage  at 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224.  or  at  (202)  622-. 
3945,  or  through  the  internet  at 
CAROLA.SA  VAGE@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Form  1120S,  U.S.  Income  Tax 
Return  for  an  S  Corporation,  Schedule  D 
(Form  1120S),  Capital  Gains  and  Losses 
and  Built-in  Gains,  and  Schedule  K-1 
(Form  1120S),  Shareholder's  Share  of 
Income,  Credits,  Deductions,  etc. 

OMB  Number:  1545-0130. 

?'orm  Number:  Form  1120S,  Schedule 
D,  and  Schedule  K-1. 
.    Abstract:  Form  1120S,  Schedule  D 
(Form  1120S),  and  Schedule  K-1  (Form 
1120S)  are  used  by  an  S  corporation  to 
figure  its  tax  liability,  and  income  and 
other  t^-related  information  to  pass 
through  to  its  shareholders.  Schedule  D 
is  used  to  report  gain  or  loss  from  sales 
or  exchanges  of  capital  assets  and  the 
computation  of  tax  on  certain  capital 
gains  imposed  by  Internal  Revenue 
Code  section  1374.  Schedule  K-1  is 
used  to  report  to  shareholders  their 
share  of  the  corporation's  income, 
deductions,  credits,  etc. 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  farms. 

Estimated  Number  of  Respondents: 
1,880.000. 

Estimated  Time  Per  Respondent:  257 
hours,  36  minutes. 

Estimated  Total  Annual  Burden 
Hours:  484.305,900. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
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respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (q)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  3,  2003. 
Glenn  P.  Kirkland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  03-14467  Filed  6-6-03;  8:45  am) 
BHJJNG  CODE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1 1 20-W 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
11 20-W,  Estimated  Tax  for 
Corporations. 


DATES:  Written  comments  should  be 
received  on  or  before  August  8,  2003,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage  at 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224.  or  at  (202)  622- 
3945,  or  through  the  internet  at 
CAROL.A.SAVAGE@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Estimated  Tax  for  Corporations. 

OMB  Number:  1545-0975. 

Form  Number:  1120-W. 

Abstract:  Under  section  6655  of  the 
Internal  Revenue  Code,  a  corporation 
with  an  income  tax  liability  of  $500  or 
more  must  make  four  required 
installments  of  estimated  tax  during  the 
tax  year  or  be  subject  to  a  penalty  for 
failure  to  pay  estimated  income  tax. 
Form  112D^W  is  used  by  corporations  to 
compute  their  estimated  income  tax  and 
the  amoimt  of  each  required 
installment. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
ciurendy  approved  collection. 

Affected  Public:  Business  or  other  for- 
pro'fit  organizations. 

Estimated  Number  of  Respondents: 
900,000. 

Estimated  Time  Per  Respondent:  10 
hrs.,  21  min. 

Estimated  Total  Annual  Burden 
Hours:  9,315,955. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  reqmred  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Conunents 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 


information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  3,  2003. 
Glenite.  Kirkland,  _ 

IRS  Reports  Clearance  Officer. 
[FR  Doc.  03-14468  Filed  6-6-03:  8:45  am) 
BILLING  CODE  4830-01-l> 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Open  Meeting  of  the  Joint  Committee 
of  the  Taxpayer  Advocacy  Panel 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice. 

summary:  An  open  meeting  of  the  Joint 
Committee  of  the  Taxpayer  Advocacy 
Panel  will  be  conducted  via 
teleconference. 

DATES:  The  meeting  will  be  held 

Tuesday,  July  15,  2003,  at  1:30  p.m.. 

eastern  daylight  time. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Toy  at  1-888-912-1227,  or    - 

414-297-1611. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Joint 
Committee  of  the  Taxpayer  Advocacy 
Panel  (TAP)  will  be  held  Tuesday,  July 
15,  2003,  from  1:30  to  3  p.m.  eastern 
daylight  time  via  a  telephone  conference 
call.  If  you  would  like  to  have  the  Joint 
Committee  of  TAP  consider  a  written 
statement,  please  call  1-888-912-1227 
or  414-297-1611,  or  write  Barbara  Toy, 
TAP  Office.  MS-1006-MIL,  310  West 
Wisconsin  Avenue,  Milwaukee,  WI 
53203-2221,  or  FAX  to  414-297-1623. 
Due  to  limited  conference  lines, 
notification  of  intent  to  participate  in 
the  telephone  conference  call  meeting 
must  be  made  with  Barbara  Toy.  Ms. 
Toy  can  be  reached  at  1-888-912-1227 
or  414-297-1611,  or  FAX  414-297- 
1623. 

The  agenda  will  include  the 
following:  monthly  committee  summary 
report,  discussion  of  issues  brought  to 
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the  joint  conunittee,  office  report  and 
discussion  of  next  meeting. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated':  |une  3,  2003.  • 

Terahflia  Carter, 

Acting  Director.  Taxpayer  Advocacy  Panel. 
(FR  Doc.  03-14469  Filed  6-6-03;  8:45  ami 
MLUNQ  COM  4«30-01-P 


DEPARTMENT  OF  THE  TREASURY 

'    Internal  Revenue  Service 

Open  Meeting  of  the  Area  5  Taxpayer 
Advocacy  Par>el  (Including  the  States 
of  Iowa,  Kansas,  Minnesota,  Missouri, 
Nebraska,  North  Oaitota,  Oklahoma, 
South  Dakota,  and  Texas) 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Area 
5  Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference). 
DATES:  The  meeting  will  be  held 
Monday,  July  14.  2003,  a^3  p.m.,  central 
daylight  time. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  McQuin  at  1-888-912-1227.  or 
(414) 297-1604. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  em  open  meeting  of  the  Area  5 
,    Taxpayer  Advocacy  Panel  will  be  held 
Monday.  July  14.  2003.  from  3  p.m.  to 
4  p.m.  central  daylight  time  via  a 
telephone  conference  call.  The  Taxpayer 
Advocacy  Panel  is  soliciting  public 
comment,  ideas,  and  suggestions  on 
improving  customer  service  at  the 
Internal  Revenue  Service.  You  can 
submit  written  comments  to  the  panel 
by  faxing  to  (414)  297-1623.  or  by  mail 
to  Taxpayer  Advocacy  Panel,  Stop 
1006M1L.  310  West  Wisconsin  Avenue. 
Milwaukee.  WI  53203-2221.  Public 
comments  will  also  be  welcome  during 
the  meeting.  Please  contact  Sandy 
McQuin  at  1-888-912-1227  or  (414) 
297-1604  for  more  information. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  June  3.  2003. 
Tersheia  Carter, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
|FR  Doc.  03-14470  Filed  6-6-03;  8:45  am) 
MLLMQ  COOe  4«30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  ttte  Area  4  Taxpayer 
Advocacy  Panel  (Including  the  States 
of  Illinois,  Indiana,  Kentucky,  Michigan, 
Ohk>,  West  Virginia,  and  Wisconsin) 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTKm:  Notice. 

SUMMARY:  An  open  meeting  of  the  Area 
4  Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference). 
DATES:  The  meeting  will  be  held 
Wednesday,  July  2,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Delzer  at  1-888-912-1227.  or 
(414) 297-1604. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  4 
Taxpayer  Advocacy  Panel  will  be  held 
Wednesday.  July  2.  2003,  from  11  a.m. 
to  noon  central  daylight  time  via  a 
telephone  conference  call.  The  Taxpayer 
Advocacy  Panel  is  soliciting  public 
comment,  ideas,  and  suggestions  on 
improving  customer  service  at  the 
Internal  Revenue  Service.  You  can 
submit  written  comments  to  the  panel 
by  faxing  to  (414)  297-1623.  or  by  maif 
to  Taxpayer  Advocacy  Panel,  Stop 
1006MIL.  310  West  Wisconsin  Avenue, 
Milwaukee.  WI  53203-2221.  Public 
comments  will  also  be  welcome  diu'ing 
the  meeting.  Please  contact  Mary  Ann 
Delzer  at  1-888-912-1227  or  (414)  297- 
1604  for  dial-in  information. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  June  3.  2003. 
Tersheia  Carter, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
IFR  Doc.  03-14471  Filed  6-6-03;  8:45  am] 
BILUNO  COM  4«3O-01-P 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Open  Meeting  of  the  Taxpayer    ' 
Advocacy  Panel,  E-FIIIng  Issue 
Committee 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice. 

SUMMARY:  An  open  meeting  of  the 
Taxpayer  Advocacy  Panel,  E-Filing 


Issue  Committee  will  be  conducted  (via 
teleconference). 

DATES:  The  meeting  will  be  held 
Thursday,  July  10.  2003,  at  2  p.m.. 
Central  daylight  time. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Delzer  at  1-888-912-1227,  or 
(414) 297-1604. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
1 0(a)  ( 2 )  of  the  Federal  Advisory 
Conmiittee  Act.  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Taxpayer 
Advocacy  Panel.  E-Filing  Issue 
Committee  will  be  held  Thursday,  July 
10,  2003,  from  2  p.m.  to  3  p.m.  Central 
daylight  time  via  a  telephone  conference 
call.  The  Taxpayer  Advocacy  Panel  is 
soliciting  public  comment,  ideas,  and 
suggestions  on  improving  customer 
service  at  the  Internal  Revenue  Service. 
You  can  submit  written  comments  to 
the  panel  by  faxing  to  (414)  297-1623, 
or  by  mail  to  Taxpayer  Advocacy  Panel, 
Stop  1006MIL,  310  West  Wisconsin 
Avenue,  Milwaukee,  WI  53203-2221. 
Public  comments  will  also  be  welcome 
during  the  meeting.  Please  contact  Mary 
Ann  Delzer  at  1-888-912-1227  or  (414) 
297-1604  for  dial-in  information. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  lune  3.  2003. 
Tersheia  Carter, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
[FR  Doc.  03-14472  Filed  6-6-03;  8:45  am] 

BHJJNO  COM4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  ttie  Public  Debt 

Privacy  Act  of  1974,  as  Amended; 
System  of  Records 

agency:  Bureau  of  the  Public  Debt, 

Treasury 

ACTION:  Notice  of  Proposed  Privacy  Act 

System  of  Records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended,  the 
Bureau  of  the  Public  Debt  (Public  Debt) 
gives  notice  of  a  proposed  system  of 
records. 

DATES:  Comments  must  be  received  no 
later  than  July  9,  2003.  The  proposed 
system  of  records  will  be  effective  July 
21,  2003  unless  Public  Debt  receives 
comments  which  would  result  in  a 
contrary  determination. 
ADDRESSES:  Send  any  comments  to  the 
Disclosure  Officer,  Administrative 
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Resource  Center,  Bureau  of  the  Public 
Debt,  Department  of  the  Treasury,  200 
Third  Street,  Room  211,  Parkersburg, 
WV  26101-5312.  Copies  of  all  written 
comments  wall  be  available  for  public 
inspection  and  copying  at  the 
Department  of  the  Treasury  Library, 
Room  1428,  Main  Treasury  Building, 
Washington,  DC  20220.  Before  visiting 
the  library,  you  must  call  202-622-0990 
for  an  appointment.  Also,  you  can 
dournload  comments  at  the  following 
World  Wide  Web  address:  "http:// 
www.publicdebt.treas.gov" 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  about  Public  Debt's  anti- 
money  laundering  and  fr^ud 
suppression  program,  contact  the  Fraud 
Inquiry  Line  at  304-480-8555.  The 
phone  line  is  administered  by  the  Office 
of  the  Chief  Coimsel,  Bureau  of  the 
Public  Debt.  For  information  about  this 
docimient,  contact  the  Office  of  the 
Chief  Counsel,  Bureau  of  the  Public 
Debt,  at  304-480-8692. 
SUPPLEMENTARY  INFORMATION:  The 
mission  of  Public  Debt  is  to  borrow  the 
money  needed  to  operate  the  Federal 
Government  and  to  account  for  the 
resulting  debt.  Public  Debt  is 
establishing  the  U.S.  Treasury  Securities 
Fraud  Information  System  to:  (1) 
Identify  and  monitor  fraudulent  and 
suspicious  activity  related  to  Treasury 
securities  and  other  U.S.  obligations;  (2) 
ensure  that  Public  Debt  provides  a 
timely  and  appropriate  notification  of  a 
possible  violation  of  law  to  law 
enforcement  and  regulatory  agencies;  (3) 
protect  the  Government  and  individuals  . 
from  fraud  and  loss;  (4)  prevent  the 
misuse  of  Treasiuy  names  and  symbols 
on  fraudulent  instruments,  and  (5) 
compile  summary  reports,  that  conform 
with  the  spirit  of  the  USA  Patriot  Act's 
anti-terrorism  financing  provisions  and 
the  Bank  Secrecy  Act's  anti-money 
laundering  provisions  and  submit  the 
reports  to  the  Financial  Crimes 
Eiiforcement  Network  (FinCEN). 

Public  Debt  has  received  widespread 
inquiries  from  entities  and  individuals 
who  have  been  approached  by  parties  in 
connection  with  offers  of  participation 
in  various  questionable  securities 
practices  and  illegal  financial 
instruments,  some  of  which  falsely  use 
the  Treasury  name  or  s)rmbol.  Under  31 
U.S.C.  321(a)(5),  the  Secretary  of  the 
Treasury  has  the  general  authority  to 
"prescribe  regulations  that  the  Secretary 
considers  best  cedculated  to  promote  the 
public  convenience  and  security,  and  to 
protect  the  Government  and  individuals 
from  fraud  and  loss,  that  apply  to 
anyone  who  may:  (A)  receive  for  the 
Govenunent,  Treasury  notes,  United 
States  notes,  or  other  Government 


securities;  or  (B)  be  engaged  or 
employed  in  preparing  ^nd  issuing 
those  notes  or  seciuities."  In  addition, 
xmder  31  U.S.C.  333(a),  no  person  may 
use  the  Department  of  the  Treasury 
names,  symbols,  etc.  "in  a  manner 
which  could  reasonably  be  interpreted 
or  construed  as  conveying  the  false 
impression  that  such  advertisement, 
solicitation,  business  activity,  or 
product  is  in  any  manner  approved, 
endorsed,  sponsored,  or  authorized  by, 
or  associated  with,  the  Department  of 
the  Treasury  or  any  entity  *   *  *  {of  the 
Department)  *  *  *  or  any  officer  or 
employee  thereof."  See  also,  31  CFR 
part  27,  "Civil  Penalty  Assessment  for 
Misuse  of  Department  of  the  Treasury 
Names,  Sjrmbols,  Etc."  Likevdse,  an 
"obligation  or  security  of  the  United 
States"  may  not  be  photographed  or 
reproduced,  31  CFR  103.52(a). 

To  ensure  that  the  Treasury  name  and 
its  products  are  protected  from 
fraudulent  transactions,  Public  Debt 
proposes  to  maintain  records  on  entities 
and  individuals  who  are  potentially 
involved  in  questionable  or  illegal 
transactions  and  practices  relating  to 
Treasvny  securities  and  other  U.S. 
obligations.  These  records  might,  but  do 
not  necessarily  have  to,  include 
allegations  of  administrative,  civil  or 
criminal  misconduct,  from  any  source. 

Public  Debt  sells  Treasury  bills,  notes, 
and  bonds  as  well  as  U.S.  Savings 
Bonds  to  investors.  In  addition  to 
maintaining  records  on  questionable 
securities  practices  and  illegal  financial 
instnmients.  Public  Debt  proposes  to 
maintain  records  on  suspicious 
activities  involving  these  legitimate 
Treasury  products.  Suspicious  activity 
may  be  any  information  that  Public  Debt 
determines  to  have  a  high  degree  of 
usefulness  in  criminal,  tax,  and, 
regulatory  investigations,  or  other 
proceedings,  including  credit  card  loss 
prevention  programs. 

In  particmar.  Public  Debt  intends  to 
establish  due  diligence  policies, 
procedures,  and  controls  that  aid  in  the 
detection  and  reporting  of  any  attempt 
at  money  laundering  involving  Treasury 
securities.  Treasury,  as  an  issuer  of 
government  securities  and  a  provider  of 
related  investment  services,  is  not 
addressed  in  the  anti-terrorism  and  anti- 
money  laundering  provisions  of  the 
USA  Patriot  Act,  the  Bank  Secrecy  Act, 
or  FinCEN's  implementing  regulations, 
•31  CFR  part  103.  Nevertheless, 
consistent  with  the  purposes  of  these 
Acts,  Public  Debt  wilt  take  anti- 
terrorism and  anti-money  laundering 
measures,  maintain  records,  and  report 
certain  suspicious  transactions  to 
appropriate  authorities,  including 
FinCEN. 


Pursuant  to  the  Privacy  Act  of  1974, 
as  amended,  5  U.S.C.  552a,  Public  Debt 
is  proposing  to  establish  the  following 
new  system  of  records:  Treasury/ 
BPD.d09-U.S.  Treasury  Securities  Fraud 
Information  System. 

To  assist  Public  Debt  in  its  regulatory 
and  oversight  functions,  this  system  will 
track  complaints  and  inquiries 
concerning  fraudulent  or  suspicious 
transactions  related  to  Treasury 
securities  and  other  U.S.  obligations. 

Public  Debt  proposes  to  exempt  - 
records  maintained  in  the  system  from 
certain  of  the  Privacy  Act's 
requirements  pursuant  to  5  U.S.C. 
552a(k)(2).  A  proposed  rule  to  exempt 
this  system  from  certain  provisions  of 
the  Privacy  Act  will  be  published 
separately  in  the  Federal  Register. 

The  new  system  of  records  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act,  has  been  submitted  to  the 
Committee  on  Government  Reform  and 
Oversight  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate  and 
the  Office  of  Management  and  Budget, 
pursuant  to  Appendix  I  to  OMB  Circular 
A-130,  "Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals,"  dated 
November  30,  2000. 

The  proposed  Public  Debt  system  of 
records,  U.S.  Treasury  Securities  Fraud 
Information  System,  Treasury/BPD.009, 
is  published  in  its  entirety  below. 

Dated:  )une  3.  2003. 
W.  Earl  Wright,  Jr., 

Chief  Management  and  Administrative 
Programs  Officer. 

Treasury/BPD.009 

SYSTEM  NAME: 

U.S.  Treasury  Securities  Fraud 
Information  System — Treasury/BPD. 

SYSTEM  location: 

The  system  of  records  is  located  at  the 
Bureau  of  the  Public  Debt  in 
Parkersburg,  WV  and  Washington  DC  as 
well  as  the  Federal  Reserve  Banks  of 
Boston,  Buffalo.  Chicago,  Dallas,  Kansas 
City,  Philadelphia,  Pittsburgh, 
Richmond,  and  Minneapolis.  This 
system  also  covers  Public  Debt  records 
that  are  maintained  by  contractor(s) 
under  agreement.  The  system 
manager(s)  maintain(s)  the  system 
location  of  these  records.  The 
address(es)  of  the  contractor(s)  may  be 
obtained  from  the  system  manager(s) 
below. 

CATEGORIES  OF  INOIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  imder  investigation  or 
who  make  inquiries  or  report  fraudulent 
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or  suspicious  activities  related  to 
Treasury  securities  and  other  U.S. 
obligations. 

CATEGORIES  Of  RECORDS  IN  THE  SVSTEH: 

The  types  of  personal  information 
collected/used  by  this  system  are 
necessary  to  ensure  the  accurate 
identification  of  individuals  who  report 
or  make  fraudulent  transactions 
involving  Treasury  securities  and  other 
U.S.  obligations.  The  types  of  personal 
information  potentially  coidd  include 
the  following; 

(1)  Personal  identifiers  (name, 
including  previous  name  used,  and 
aliases;  Social  Security  number;  Tax 
Identification  Niunber;  physical  and 
electronic  addresses;  telephone,  fax,  and 
pager  numbers),  and; 

(2)  Authentication  aids  (personal 
identification  number,  password, 
account  number,  credit  card  number, 
shared-secret  identifier,  digitized 
signatiu«,  or  other  unique  identifier). 

Supporting  records  may  contain 
correspondence  between  Public  Debt 
and  the  entity  or  individual  submitting 
a  complaint  or  inquiry,  correspondence 
between  Public  Debt  and  the 
Department  of  Treasury,  or 
correspondence  between  Public  Debt 
and  law  enforcement,  regulatory  bodies, 
or  other  third  parties. 

AUTNOMTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

31  U.S.C.  321(a)(5),  31  U.S.C.  333,  31 
U.S.C.  3101,  et  seq.  31  U.S.C.  5318,  and 
5  U.S.C.  301. 

PURPOSE(S): 

Records  in  this  system  are  used  to:  (1) 
Identify  and  monitor  fi^udulent  and 
suspicious  activity  related  to  Treasury 
securities  and  other  U.S.  obligations;  (2) 
ensiue  that  Public  Debt  provides  a 
timely  and  appropriate  notification  of  a 
possible  violation  of  law  to  law 
enforcement  and  regulatory  agencies;  (3) 
protect  the  Govenunent  and  individuals 
firom  fraud  and  loss;  (4)  prevent  the 
misuse  of  Treasury  names  and  symbols 
on  fraudulent  instruments;  and,  (5) 
compile  siunmary  reports,  that  conform 
with  the  spirit  of  the  USA  Patriot  Act's 
anti-terrorism  financing  provisions  and 
the  Bank  Secrecy  Act's  anti-money 
laundering  provisions,  and  submit  the 
reports  to  the  Financial  Crimes 
Enforcement  Network  (FinCEN). 

ROUTINE  USES  OF  RECORDS  MAMTAJNEO  IN  THE 
SYSTEM,  MCLtXMNO  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

These  records  may  be  disclosed  to: 

(1)  Congressional  offices  in  response 
to  an  inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 

(2)  Appropriate  Federal,  State,  local, 
or  foreign  agencies  responsible  for 


investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  a  potential 
violation  of  civil  or  criminal  law  or 
regulation; 

(3)  A  coxut,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations  or  in  connection  with 
criminal  law  proceedings  or  in  response 
to  a  subpoena; 

(4)  Third  parties  during  the  course  of 
an  investigation  to  the  extent  necessary 
to  obtain  information  pertinent  to  the 
investigation; 

(5)  Agents  or  contractors  who  haye 
been  engaged  to  assist  Public  Debt  in  the 
performance  of  a  service  related  to  this 
system  of  records  and  who  need  to  have 
access  to  the  records  in  order  to  perform 
the  activity; 

(6)  The  Department  of  Justice  when 
seeking  legal  advice  or  when  (a)  the 
Department  of  the  Treasury  or  (b)  "Public 
Debt,  or  (c)  any  employee  of  the  agency 
in  his  or  her  official  capacity,  or  (d)  any 
employee  of  the  agency  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee,  or  (e)  the 
United  States,  where  the  agency 
determines  that  litigation  is  likely  to 
aflect  the  agency,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the 
Department  of  Justice  is  deemed  by  the 
agency  to  be  relevant  and  necessary  to 
the  litigation. 

POUaES  AND  PRACnceS  FOR  STORMQ, 
RETRIEVINQ,  ACCESSMQ,  RETAINMO,  AND 
DISPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  electronic 
media,  multiple  client-server  platforms 
that  are  backed-up  to  magnetic  tape  or 
other  storage  media,  and/or  hard  copy. 

retrkvability: 

Records  may  be  retrieved  by  (name, 
alias  name,  Social  Security  number.  Tax 
Identification  Number,  accoimt  number, 
or  other  unique  identifier). 

safeguards: 

These  records  are  maintained  in 
controlled  access  areas.  Identification 
cards  are  verified  to  ensure  that  only 
authorized  personnel  are  present. 
Electronic  records  are  protected  by 
restricted  access  procedures,  including 
the  use  of  passwords  and  sign-on 
protocols  which  are  periodically 
changed.  Only  employees  whose  official 


duties  require  access  are  allowed  to 
view,  administer,  and  control  these 
records.  Copies  of  records  maintained 
on  computer  have  the  same  limited 
access  as  paper  records. 

retention  and  disposal: 

Records  are  maintained  in  accordance 
with  National  Archives  and  Records 
Administration  retention  schedules. 
Paper  and  microform  records  ready  for 
disposal  are  destroyed  by  shredding  or 
maceration.  Records  in  electronic  media 
are  electronically  erased  using  accepted 
techniques. 

system  MANAGER(S)  AND  ADDRESS: 

(1)  Assistant  Commissioner,  Office  of 
Information  Technology,  Bureau  of  the 
Public  Debt.  200  Third  Street, 
Parkersburg,  WV  26101 

(2)  Assistant  Commissioner,  Office  of 
Investor  Services,  Bureau  of  the  Public 
Debt,  200  Third  Street,  Parkersburg,  WV 
26101 

(3)  Assistant  Commissioner,  Office  of 
Seciuities  Operations,  Biu-eau  of  the 
Public  Debt,  200  Third  Street, 
Parkersburg,  WV  26101 

(4)  Chief  Counsel,  Office  of  Chief 
Counsel,  Parkersburg  Division,  Bureau 
of  the  Public  Debt.  200  Third  Street, 
Parkersburg,  WV  26101 

NOTIFICATION  procedure: 

This  system  of  records  is  exempt  firom 
the  Privacy  Act  provision  on 
notification  procedures.  (See 
"Exemptions  Claimed  for  the  System," 
below.)  An  individual  wishing  to  be 
notified  if  he  or  she  is  named  in  non- 
exempt  records  maintained  in  this 
system  must  submit  a  written  request  to 
the  Disclosure  Officer.  See  31  CFR  part 
1,  Subpart  C,  appendix  I. 

Identification  Requirements:  An 
individual  seeking  notification  through 
the  mail  must  establish  his  or  her 
identity  by  providing  a  signatxire  and  an 
address  as  well  as  one  other  identifier 
bearing  the  individual's  name  and 
signature  (such  as  a  photocopy  of  a 
driver's  license  or  other  official 
document).  An  individual  seeking 
notification  in  person  must  establish  his 
or  her  identity  by  providing  proof  in  the 
form  of  a  single  official  document 
bearing  a  photograph  (such  as  a  passport 
or  identification  badge)  or  two  items  of 
identification  that  bear  both  a  name  and 
signatvire. 

Alternatively,  identity  may  be 
established  by  providing  a  notarized 
statement,  swearing  or  affirming  to  an 
individual's  identity,  and  to  the  fact  that 
the  individual  understands  the  penalties 
provided  in  5  U.S.C.  552a(i)(3)  for 
requesting  or  obtaining  information 
imder  false  pretenses. 
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Additional  documentation 
establishing  identity  or  qualffication  for 
notification  may  be  required,  such  as  in 
an  instance  where  a  legal  guardian  or 
representative  seeks  notification  on 
behalf  of  another  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  is  exempt  fit)m 
the  Privacy  Act  provision  on  record 
access  procedures.  (See  "Notification 
Procedure"  above.) 

CONTESTING  RECORD  PROCEDURES: 

This  system  of  records  is  exempt  from 
the  Privacy  Act  provision  on  contesting 
record  procedures.  (See  "Notification 
Procedure"  above.) 

RECORD  SOURCE  CATEGORIES: 

This  system  of  records  is  exempt  fi^om 
the  Privacy  Act  provision  which 
requires  that  record  source  categories  be 
reported.  (See  "Exemptions  Claimed  for 
the  System,"  below.) 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Records  maintained  in  this  system 
have  been  designated  as  exempt  from  5 
U.S.C.  552a(c)(3),  (d)(1),  (2).  (3),  and  (4). 
(e)(1),  {e){4)(G),  (H),  and  (I),  and  (f)  of 
the  Privacy  Act  pursuant  to  5  U.S.C. 
552a(k)(2).  See  31  CFR  1.36. 

[PR  Doc.  03-14361  Filed  6-6-03;  8:45  am] 

BILLING  CODE  4aiO-3»-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Fund  Availability  Under  ttw  VA 
Homeless  Providers  Grant  and  Per 
Diem  Program 

agency:  Department  of  Veterans  Affairs, 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  announcing  the 
availability  of  funds  for  applications  for 
assistance  imder  the  Capital  Grant 
component  of  VA's  Homeless  Providers 
Grant  and  Per  Diem  Program.  This 
Notice  contains  information  concerning 
the  program,  funding  priorities, 
application  process,  pid  amount  of 
funding  available. 
DATES:  An  original  completed  and 
collated  grant  application  (plus  three 
completed  collated  copies)  for 
assistance  under  the  VA's  Homeless 
Providers  Grant  and  Per  Diem  Program 
must  be  received  in  the  Grant  and  Per 
Diem  Field  Office,  by  4  p.m.  Eastern 
Time  on  Friday,  July  18,  2003. 
Applications  may  not  be  sent  by 
facsimile  (FAX).  In  the  interest  of 
fairness  to  all  competing  applicants,  this 
deadline  is  firm  as  to  date  and  hour,  and 


VA  will  treat  as  ineligible  for 
consideration  any  application  that  is 
received  after  the  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
material  to  avoid  any  risk  of  loss  of 
eligibility  brought  about  by 
unanticipated  delays  or  other  delivery- 
related  problems. 

For  a  Copy  of  the  Application 
Package:  Dowiiload  directiy  from  VA's 
Grant  and  Per  Diem  Program  web  page 
at:  http://www.va.gov/homeless/ 
page.cfin?pg=3  or  call  the  Grant  and  Per 
Diem  Program  at  (toll-fi«e)  1-877-332- 
0334.  For  a  document  relating  to  the  VA 
Homeless  Providers  Grant  and  Per  Diem 
Program,  see  the  Interim  Final  Rule 
published  in  the  Federal  Register  on 
March  19,  2003  §§61.0-61.82. 

Submission  of  Application:  An 
original  completed  and  collated  grant 
application  (plus  three  copies)  must  be 
submitted  to  the  following  address:  VA 
Homeless  Providers  Grant  and  Per  Diem 
Field  Office,  10770  N.  46th  Street,  Suite 
C-100,  Tampa,  Florida  33617. 
Applications  must  be  received  in  the 
Grant  and  Per  Diem  Field  office  by  the 
application  deadline.  Applications  must 
arrive  as  a  complete  package.  Materials 
arriving  separately  will  not  be  included 
in  the  application  package  for 
consideration  and  may  result  in  the 
application  being  rejected  or  not 
funded.  . 

FOR  FURTHER  INFORMATION  CONTACT:  Guy 
Liedke,  VA  Homeless  Providers  Grant 
and  Per  Diem  Program,  Department  of 
Veterans  Affairs,  10770  N.  46th  Street, 
Suite  C-100,  Tampa,  Florida  33frl7; 
(toll-free)  1-877-332-0334. 
SUPPLEMENTARY  INFORMATION:  This 
Notice  announces  the  availability  of 
capital  funds  for  assistance  under  VA's 
Homeless  Providers  Grant  and  Per  Diem 
Program  for  eligible  entities  to:  (1) 
Expand  existing  projects;  or  (2)  develop 
new  programs  or  new  components  of 
existing  projects.  Fimding  applied  for 
under  the  capital  grant  component  may 
be  used  for:  (1)  Remodeling  or  alteration 
of  existing  buildings;  (2)  acquisition  of 
buildings,  acquisition  and  rehabilitation 
of  buildings;  (3)  pew  construction;  and 
(4)  acquisition  of  vans  for  outreach  to 
and/or  transportation  for  homeless 
veterans  (see  Interim  Final  Rule, 
Published  in  the  Federal  Register, 
March  19,  2003,  §§61.0  tiu-ough  61.82). 
Public  Law  107-95,  §  5(a)(1)  the 
Homeless  Veterans  Comprehensive 
Assistance  Act  of  2001  codified  at  38 
U.S.C.  §§  2011,  2012,  2061,  and  2064 
authorizes  this  program.  The  program 
has  been  extended  through  fiscal  year 
2005.  For  eligibility  criteria  please  refer 
to  Interim  Final  Rule  published  in  the 


Federal  Register  on  March  19.  2003, 
§§61.10  and  61.12. 

Capital  grant  applicants  may  not 
receive  assistance  to  replace  funds 
provided  by  any  State  or  local 
government  to  assist  homeless  persons. 
A  proposal  for  an  existing  project  that 
seeks  to  shift  its  focus  by  changing  the 
population  being  served  or  the  precise 
mix  of  services  being  offered  is  not 
eligible  for  consideration.  No  more  than 
25  percent  of  services  available  in 
projects  funded  through  this  grant 
program  may  be  provided  to  clients  who 
are  not  receiving  those  services  as 
veterans. 

VA  is  pleased  to  issue  this  Notice  of 
Fund  Availability  (NOFA)  for  tiie 
Homeless  Providers  Grant  and  Per  Diem 
Program.  The  Department  expects  to 
award  approximately  $8  million  imder 
the  capital  grant  component. 

Funding  available  under  this  NOFA  is 
being  offered  to  help  offset  the  capital 
expenses  of  existing  State  and  local 
govenunents,  Indian  Tribal 
governments,  faith-based,  and 
commimity-based  organizations  that  are 
capable  of  creating  and  providing 
supported  housing  and/or  supportive 
service  center  services  for  homeless 
veterans.  The  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  any 
territory  or  possession  of  the  United 
States,  may  be  considered  eligible 
entities  under  the  definition  of  "State" 
in  the  Interim  Final  Rule,  §  61.1 
Definitions.  "     = 

Per  diem  for  these  programs  is 
requested  in  the  grant  application  and 
paid  at  the  time  of  grant  project 
completion.  It  should  be  noted  that  VA 
per  diem  payment  is  limited  to  the 
applicant's  cost  of  care  per  eligible 
veteran  minus  other  sources  of 
payments  to  the  applicant  for  furnishing 
services  to  homeless  veterans  up  to  the 
per  day  rate  VA  pays  for  State  Home 
Domiciliary  care,  which  is  currenUy 
$26.95.  Awardees  will  be  required  to 
support  their  request  for  per  diem 
payment  with  adequate  fiscal 
documentation  as  to  program  income 
and  expenses. 

Interested  organizations  should  know 
that  the  vast  majority  of  homeless 
veterans  in  this  coimtry  suffer  from 
mental  illness  or  substance  abuse 
disorders  or  are  dually  diagnosed  with 
both  mental  illness  and  substance  abuse 
disorders.  In  addition,  many  homeless 
veterans  have  serious  medical  problems. 
Collaboration  with  VA  medical  centers, 
VA  community-based  outpatient  clinics 
or  other  health  care  providers  is  an 
important  aspect  of  assuring  that 
homeless  veterans  have  access  to 
appropriate  health  care  services. 
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It  is  important  to  be  aware  that  VA 
places  great  emphasis  on  responsibility 
and  accountability.  VA  has  procedures 
in  place  to  verify  the  completion  of  the 
capital  grant  as  well  as  monitor  services 
provided  to  homeless  veterans  and 
outcomes  associated  with  the  services 
provided  in  grant  and  per  diem-furded 
programs.  VA  is  also  implementing  new 
procedures  to  further  this  effort. 
Applicants  should  be  aware  of  the 
following: 

All  awardees  that  are  conditionally 
selected  in  response  to  this  NOFA  must 
meet  the  Life  Safety  Code  of  the 
National  Fire  and  Protection 
Association  as  it  relates  to  their  specific 
facility.  VA  will  conduct  an  inspection 
prior  to  awardees  being  able  to  submit 
request  for  payment  to  ensure  this 
requirement  is  met. 

Upon  capital  grant  completion  each 
program  seeking  per  diem  will  have  a 
liaison  appointed  from  a  nearby  VA 
medical  facility  to  provide  oversight  and 
monitor  services  provided  to  homeless 
veterans  in  the  per  diem-funded    < 
program. 

Monitoring  will  include  at  least  an 
annual  review  of  each  per  diem 
program's  progress  toward  meeting 
internal  goals  and  objectives  in  helping 
veterans  attain  housing  stability, 
adequate  income  support,  and  self 
sufficiency  as  identified  in  each  per 
diem  program's  original  application. 
Monitoring  will  also  include  a  review  of 
the  agency's  income  and  expenses  as 
they  relate  to  this  project  to  ensure  per 
diem  payment  is  accurate. 

Eacn  per  diem-funded  program  will 
participate  in  VA's  national  program 
monitoring  and  evaluation  system 
administered  by  VA's  Northeast 
Program  Evaluation  Center  (NEPEC).  It 
is  the  intention  of  VA  to  develop 
speciBc  performance  targets  with 
respect  to  housing  for  homeless 
veterans.  NEPEC's  monitoring 
procedures  will  be  used  to  determine 
successful  accomplishment  of  these 
housing  outcomes  for  each  per  diem- 
funded  program. 

VA  encourages  all  eligible  and 
interested  entities  to  review  this  NOFA 
and  consider  applying  for  funds  to 
provide  service  for  homeless  veterans. 

Authority:  VA's  Homeless  Providers 
Grant  and  Per  Diem  Program  is 
authorized  by  Public  Law  107-95, 
§  5(a)(1)  the  Homeless  Veterans 
Comprehensive  Assistance  Act  of  2001 
codified  at  38  U.S.C.  §§2011.  2012, 
2061,  2064  and  has  been  extended 
through  Fiscal  Year  2005.  The  program 
is  implemented  by  the  interim  final  rule 
codified  at  38  CFR  part  61.0.  The 
interim  final  rule  was  published  in  the 
Federal  Register  on  March  19,  2003,  the 


regulations  can  be  found  in  their 
entirety  in  38  CFR,  §§61.0  through 
61.82.  Funds  made  available  under  this 
Notice  are  subject  to  the  requirements  of 
those  regulations. 

Allocation:  Approximately  $6  million 
is  available  for  the  capital  grant 
component.  Per  diem  payments  to 
capital  grant  recipients  are  subject  to  the 
recipients  maintaining  the  program  for 
which  the  grant  was  awarded,  the 
availability  of  funds  and  reauthorization 
of  the  program  past  September  30,  2005. 

Funding  Priorities:  VA  establishes  the 
following  three  funding  priorities  in 
order  to:  (1)  Implement  the  provisions  of 
Public  Law  107-95  regarding 
geographical  dispersion  and  non- 
duplication  of  service.  In  this  round  of 
capital  grant  funding,  VA  expects  to 
award  funding  to  create  800. 
community-based  supported  housing 
beds. 

The  Urban  Institute's  analysis  of  data 
collected  through  the  1996  Survey  of 
Homeless  Providers  and  Clients 
indicates  that  21  percent  of  the 
homeless  population  is  found  in  rural 
and  suburban  locations.  Over  the  last 
eight  rounds  of  grants,  VA  awarded 
approximately  $  63  million  to  help 
establish  271  projects  for  homeless 
veterans.  Additionally,  VA  has  provided 
operational  funds  in  the  form  of  per 
diem  for  1,378  beds.  Funding  priority  1. 
Seven  states  have  no  grant  or  per  diem 
funded  programs  for  homeless  veterans. 
These  states  are  Alaska,  Idaho,  Kansas, 
Montana,  North  Dakota,  New 
Hampshire,  and  Wyoming.  Eligibly 
entities  whose  projects  are  located  in 
these  states  will  be  considered  in  the 
first  funding  priority.  Based  on  the 
amount  of  funding  available 
approximately  $1.4  million  is  available 
for  funding  priority  1.  Of  those  eligible 
entities  in  the  first  funding  priority,  that 
are  legally  fundable,  the  highest  scoring 
applicants  from  each  state  will  be 
funded  first,  followed  by  the  second 
highest  scoring  applicants  from.each 
state,  until  enough  projects  totaling 
approximately  $1.4  million  are 
identified  for  funding.  Applicants  not 
funded  in  this  priority  will  be  placed  in 
the  third  funding  priority. 

Funding  priority  2.  Also,  only  three 
grant  and  per  diem-funded  programs  are 
affiliated  with  Indian  Tribal 
Governments.  Eligible  Indian  Tribal 
Governments  will  be  considered  in  the 
second  funding  priority.  Based  on  the 
amount  of  funding  available 
approximately  $1.4  million  is  available 
for  funding  priority  2.  Of  those  Indian 
Tribal  Governments  in  the  second 
funding  priority,  that  are  legally 
fundable,  the  highest  scoring  applicants 
will  be  funded  first,  until  enough 


projects  totaling  approximately  $1.4 
million  are  identified  for  funding. 
Applicants  not  funded  in  this  priority 
will  be  placed  in  the  third  funding 
priority. 

Funding  priority  3.  Finally,  VA  is 
encouraging  interested,  state  and  local 
govenmients,  faith-based,  and 
community-based  organizations  to 
apply  for  funding  under  this  NOFA. 
B^ed  on  the  amount  of  funding 
available  approximately  $6.2  million  is 
available  for  funding  priority  3.  Eligible 
entities  that  are  state  and  local 
governments,  faith-based,  and 
community-based  organizations,  along 
with  those  applicants  not  selected  in  the 
first  or  second  priority  will  be 
considered  in  the  third  funding  priority. 
Of  those  eligible  entities  that  are  legally 
fundable,  the  highest-ranked 
applications  for  which  funding  is 
available,  will  be  conditionally  selected 
for  eligibility  to  receive  a  capital  grant 
in  accordance  with  their  raided  order 
until  enough  projects  totaling 
approximately  $6.2  million  are 
identified  for  funding  or  until  funding  is 
expended. 

Methodology:  VA  will  review  all 
capital  grants  applicants  in  response  la- 
this notice  of  funding  availability  as 
follows:  VA  will  group  the  applicants 
into  the  funding  priorities  categories. 
Applicants  will  then  be  ranked  within 
their  respective  funding  category  based 
on  score  and  any  ranking  criteria  set 
forth  in  that  funding  category  only  if  the 
applicant  scores  at  least  600  cumulative 
points  from  paragraphs  (b)  (c)  (d)  (e)  and 
(i)  of  the  interim  final  rule  published  in 
the  Federal  Register,  March  19,  2003, 
§§61.13. 

The  highest-ranked  application  for 
which  funding  is  available,  within  the 
highest  funding  category,  will  be 
conditionally  selected  in  accordance 
with  their  ranked  order  until  VA 
reaches  the  projected  bed  totals  for  each 
category.  If  funds  are  still  available  after 
selection  of  those  applications  in  the 
highest  priority  group,  VA  will  continue 
to  conditionally  select  applicants  in 
lower  priority  categories  in  accordance 
with  the  selection  method  set  forth  in 
the  interim  final  rule  §61.14. 

Application  Requirements:  The 
specific  grant  application  requirements 
will  be  specified  in  the  application 
package.  Applicants  should  be  careful  to 
complete  the  proper  application 
package.  Submission  of  the  incorrect 
application  package  will  result  in  the 
application  being  rejected  at  threshold. 
The  packages  include  all  required  forms 
jind  certifications.  Selections  will  be 
made  based  on  criteria  described  in  the 
application.  Interim  Final  Rule,  and 
NOFA.  Applicants  who  are 
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conditionally  selected  will  be  notified  of 
any  additional  information  needed  to 
confirm  or  clarify  information  provided 
in  the  application.  Applicants  will  then 
be  notified  of  the  deadline  to  submit 
such  information.  If  an  applicant  is 


unable  to  meet  any  conditions  for  grant 
award  within  the  specified  time  fi^me, 
VA  reserves  the  right  to  not  award  funds 
and  to  use  the  funds  available  for  other 
grant  and  per  diem  applicants. 


Dated:  June  4,  20O3.  ^ 

Anthony  ).  Principi, 

Secretary  of  Veterans  Affairs. 

(FR  Doc.  03-14598  Filed  6-6-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Parts  412  and  413 

[CMS-1470-P] 

R1N  093»-AL89 

Medicare  Program;  Proposed  Changes 
to  the  Hospital  Inpatient  Prospective 
Payment  Systems  and  Fiscal  Year  2004 
Rates 

Correction 

In  the  issue  of  Wednesday,  June  4, 
2003.  on  page  33579,  in  the  second 


column,  in  the  correction  of  rule 
document  03-11966,  in  the  third  line, 
"July  15,  2003"  should  read  "July  8, 
2003". 

[FR  Doc.  C3-11966  Filed  6-6-03;  3:45  am] 

BH.UNG  CODE  1S05-O1-O 


Monday, 
June  9,  2003 


Part  n 

Department  of 
Health  and  Human 
Services 

Centers  for  Medicare  &  Medicaid  Services 

42  CFR  Part  412 
Medicare  Program;  Change  in 
Methodology  for  Determining  Payment 
for  Extraordinarily  High-Cost  Cases  (Cost 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  A  Medicaid 
Services 

42  CFR  Part  412 
[CMS-1243-F1 
RIN  0938-AM41 

Medicare  Program;  Change  in 
IMethodology  for  Deterniining  Payment 
for  Extraordinarily  High-Cost  Cases 
(Cost  Outliers)  Under  the  Acute  Care 
Hospital  inpatient  and  Long-Term  Care 
Hospital  Prospective  Payment 
Systems 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
action:  Final  rule. 

SUMMARY:  In  this  final  rule,  we  are 
revising  the  methodology  for 
determining  payments  for 
extraordinarily  high-cost  cases  (cost 
outliers)  made  to  Medicare-participating 
hospitals  under  the  acute  care  hospital 
inpatient  prospective  payment  system 
(IPPS). 

Under  the  existing  outlier 
methodology,  the  cost-to-charge  ratios 
from  hospitals'  latest  settled  cost  reports 
are  used  in  determining  a  fixed-loss 
amount  cost  outlier  threshold.  We  have 
become  aware  that,  in  some  cases, 
hospitals'  recent  rate-of-charge  increases 
greatly  exceed  their  rate-of-cost 
increases.  Because  there  is  a  time  lag 
between  the  cost-to-charge  ratios  from 
the  latest  settled  cost  report  and  current 
charges,  this  disparity  in  the  rate-of- 
increases  for  charges  and  costs  results  in 
cost-to-charge  ratios  that  are  too  high, 
which  in  turn  results  in  an 
overestimation  of  hospitals'  current 
costs  per  case.  Therefore,  we  are 
revising  our  outlier  payment 
methodology  to  ensure  that  outlier 
payments  are  made  only  for  truly 
expensive  cases. 

We  also  are  revising  the  methodology 
used  to  determine  payment  for  high-cost 
outlier  and  short-stay  outlier  cases  that 
are  made  to  Medicare-participating 
long-term  care  hospitals  (LTCHs)  under 
the  long-term  care  hospital  prospective 
payment  system  (LTCH  PPS).  The 
policies  for  determining  outlier  payment 
under  the  LTCH  PPS  are  modeled  after 
the  outlier  payment  policies  under  the 
IPPS. 

EFFECTIVE  DATE:  The  provisions  of  this 
fmal  rule  are  effective  on  August  8, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Phillips,  (410)  786-4548  (IPPS 


Outlier  Policy)  Miechal  Lefkowitz,  (410) 
786-5316  (LTCH  PPS  Outlier  Policy) 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Copies  and  Electroiuc 


Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  checlc  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  (or  toll-free  at  1-888-293- 
6498)  or  by  faxing  to  (202)  512-2250. 
The  cost  for  each  copy  is  $10.  As  an 
alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  The  Web  site  address  is:  http:// 
www.access.gpo.gov/nara/index.htmI. 

I.  Background 

A.  Description  of  the  Acute  Care 
Hospital  Inpatient  Prospective  Payment 
System  (IPPS) 

Section  1886(d)  of  the  Social  Security 
Act  (the  Act)  sets  forth  a  system  of 
payment  for  the  operating  costs  of  acute 
care  hospital  inpatient  stays  under 
Medicare  Part  A  (Hospital  Insiu-ance)   , 
based  on  prospectively  set  rates.  This 
payment  system  is  referred  to  as  the 
acute  care  hospital  inpatient  prospective 
payment  system  (IPPS).  Under  the  IPPS, 
each  case  is  categorized  into  a 
diagnosis-related  group  (DRG).  Each 
DRG  has  a  payment  weight  assigned  to 
it,  based  on  the  average  resources  used 
to  treat  Medicare  patients  in  that  DRG. 

The  IPPS  base  payment  rate  (also 
referred  to  as  the  average  standardized 
amount)  is  divided  into  a  labor-related 
share  and  a  nonlabor-related  share.  The 
labor-related  share  is  adjusted  by  the 
wage  index  applicable  to  the  area  where 
the  hospital  is  located,  and  if  the 
hospital  is  located  in  Alaska  or  Hawaii, 
the  nonlabor-related  share  is  adjusted  by 
a  cost-of-living  adjustment  factor.  This 
base  payment  rate  is  multiplied  by  the 
DRG  relative  weight. 

If  a  hospital  treats  a  high  percentage 
of  low-income  patients,  it  receives  a 
percentage  add-on  payment  applied  to 


the  DRG-adjusted  base  payment  rate. 
This  add-on  payment,  known  as  the 
disproportionate  share  hospital  (DSH) 
adjustment,  provides  for  a  percentage 
increase  in  Medicare  payments  to 
hospitals  that  qualify  under  either  of 
two  statutory  formulas  that  are  designed 
to  identify  hospitals  that  serve  a 
disproportionate  share  of  low-income 
patients.  For  qualifying  hospitals,  the 
amount  of  the  DSH  adjustment  may  vary 
based  on  the  outcome  of  the  statutory 
calculation. 

Also,  if  a  hospital  is  an  approved 
teaching  hospital  it  receives  a 
percentage  add-on  payment  for  each 
case  paid  under  the  IPPS.  This  add-on 
payment,  known  as  the  indirect  medical 
education  (IME)  adjustment,  varies 
depending  on  the  ratio  of  residents-to- 
beds  for  operating  costs  and  according 
to  the  ratio  of  residents-to-average  daily 
census  for  capital  costs  under  the  IPPS. 

Additional  payments  may  be  made  for 
cases  that  involve  new  technologies  that 
have  been  approved  for  special  add-on 
payments.  In  order  to  qualify,  a  new 
technology  must  demonstrate  that  it  is 
a  substantial  clinical  improvement  over 
technologies  otherwise  available,  and 
that,  absent  an  add-on  payment,  it 
would  be  inadequately  paid  under  the 
regular  DRG  payment. 

For  particular  cases  that  are  unusually 
costly,  known  as  outlier  cases 
(discussed  below),  the  IPPS  payment  is 
increased.  This  additional  payment  is 
designed  to  protect  a  Medicare- 
participating  hospital  from  large 
financial  losses  due  to  unusually 
expensive  cases.  Any  outlier  payment 
due  to  the  hospital  is  added  to  the  DRG- 
adjusted  base  payment  rate,  plus  any 
DSH,  IME,  and  new  technology  add-on 
adjustments. 

The  regulations  governing  payments 
for  operating  costs  under  the  IPPS  are 
located  in  42  CFR  Part  412.  The  specific 
regulations  governing  payments  for 
outlier  cases  are  located  at  42  CFR 
412.80  through  412.86. 

Section  1886(g)  of  the  Act  requires  the 
Secretary  to  pay  for  the  capital-related 
costs  of  inpatient  hospital  services  "in 
accordance  with  a  prospective  payment 
system  established  by  the  Secretary." 
The  basic  methodology  for  determining 
capital  prospective  payments  is  set  forth 
in  oiu  regulations  at  §§412.308  and 
412.312.  Under  the  capital  prospective 
payment  system,  payments  are  adjusted 
by  the  same  DRG  for  the  case  as  they  are 
under  the  operating  IPPS.  Similar 
adjustments  are  also  made  for  IME  and 
DSH  as  under  the  operating  IPPS. 
Hospitals  also  may  receive  a  capital 
outlier  payment  for  those  cases  that 
qualify. 
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B.  Payment  for  Outlier  Cases 
1.  General 

Section  1886(d)(5)(A)  of  the  Act 
provides  for  Medicare  payments  to 
Medicare-participating  hospitals  in 
addition  to  the  basic  prospective 
payments  for  cases  incurring 
extraordinarily  high  costs.  To  qualify  for 
outlier  payments,  a  case  must  have  costs 
above  a  fixed-loss  cost  threshold 
amount  (a  dollar  amount  by  which  the 
costs  of  a  case  must  exceed  payments  in 
order  to  qualify  for  outliers). 

Hospital-specific  cost-to-charge  ratios 
are  applied  to  the  covered  charges  for  a 
case  to  determine  whether  the  costs  of 
the  case  exceed  the  fixed-loss  outlier 
threshold.  Payments  for  eligible  cases 
are  then  made  based  on  a  marginal  cost 
factor,  which  is  a  percentage  of  the  costs 
above  the  threshold.  For  Federal  fiscal 
year  (FY)  2003,  the  existing  fixed-loss 
outlier  threshold  is  $33,560. 

The  actual  determination  of  whether 
a  case  qualifies  for  outlier  payments 
takes  into  account  both  operating  and 
capital  costs  and  DRG  payments.  That 
is,  the  combined  operating  and  capital 
costs  of  a  case  must  exceed  the  fixed- 
loss  outlier  threshold  to  qualify  for  an 
outlier  payment.  The  operating  and 
capital  costs  are  computed  separately  by 
multiplying  the  total  covered  charges  by 
the  operating  and  capital  cost-to-charge 
ratios.  The  estimated  operating  and 
capital  costs  are  compared  with  the 
fixed-loss  threshold  after  dividing  that 
threshold  into  an  operating  portion  and 
a  capital  portion  (by  first  summing  the 
operating  and  capital  ratios  and  then 
determining  the  proportion  of  that  total 
comprised  by  the  operating  and  capital 
ratios  and  applying  these  percentages  to 
the  fixed-loss  threshold).  The  thresholds 
are  also  adjusted  by  the  area  wage  index 
(and  capital  geographic  adjustment 
factor)  before  being  compared  to  the 
operating  and  capital  costs  of  the  case. 
Finally,  the  outlier  pajrment  is  based  on 
a  marginal  cost  factor  equal  to  80 
percent  of  the  combined  operating  and 
capital  costs  in  excess  of  the  fixed-loss 
threshold  (90  percent  for  bum  DRGs). 

The  following  example  simulates  the 
IPPS  outlier  payment  for  a  case  at  a 
generic  hospital  that  receives  IME  and 
DSH  payments  in  San  Francisco, 
California  (a  large  urban  area).  In  the 
example,  the  patient  was  discharged 
after  October  1,  2002,  and  the  hospital 
incurred  Medicare-covered  charges  of 
$150,000.  The  DRG  assigned  to  the  case 
was  DRG  286  (Adrenal  and  Pituitary 
Procedures),  which  has  a  FY  2003 
relative  weight  of  2.0937.  There  is  no 
new  technology  add-on  pa]rment  for  the 
case. 


Step  1 :  Determine  the  Federal 
operating  and  capital  payment  with  IME 
and  DSH  adjustment  based  on  the 
following  values: 

Operating  Portion 


National  Large  Urban  Stand- 

ardized Amounts: 

Latx>r-Related 

$3,022.60 

Nonlatxjr-Related  

$1 ,228.60 

San  Francisco  MSA  vyage 

Index 

1.4142 

IME  Operating  Adjustment 

Factor 

0.0744 

DSH  Operating  Adjustment 

Factor 

0.1413 

DRG  286  Relative  Weight  ■ 

2.0937 

Latmr-Related  Portion  

0  711 

Nonlatwr-Related  Portion  

0.289 

Federal  Pajonent  for  Operating  Costs 
=  DRG  Relative  Weight  x  [(Labor- 
Related  Large  Urban  Standardized 
Amount  x  San  Francisco  MSA  Wage 
Index)  +  Nonlabor-Related  National 
Large  Urban  Standardized  Amount]  x  (1 
+  IME  +  DSH):  2.0937  x  (($3,022.60  x 
1.4142)  +  $1,228.60]  X  (1  +  0.0744 + 
0.1413)  =  $14,007.26 

CAPITAL  Portion 


Federal  Capital  Rate  

$407.01 

Large  Urtian  Add-On  

1.03 

San  Francisco  MSA  Geo- 

graphic Adjustment  Factor  .. 

1.2679 

IME  Capital  Adjustment  Factor 

0.0243 

DSH  Capital  Adjustment  Fac- 

' 

tor 

0  0631 

Federal  Payment  for  Capital  Costs  = 
DRG  Relative  Weight  x  Federal  Capital 
Rate  X  Large  Urban  Add-On  x 
Geographic  Adjustment  Factor  x  (1  + 
IME  +  DSH):  2.0937  x  $407.01  x  1.03  x 
1.2679  X  (1  +  0.0243  +  0.0631)  = 
$1,210.12 

Step  2:  Determine  operatir^  and 
capital  costs  from  billed  charges  by 
applying  the  respective  cost-to-charge 
ratios. 


Billed  Charges  

Operating  Cost-to-Charge  Ratio 

Operating  Costs  =  (Billed 
Charges  x  Operating  Cost-to- 
Charge  Ratio)  ($150,000  x 
.50)  

Capital  Cost-to-Charge  Ratio  ... 

Capital  Costs  =  (Billed  Charges 
X  Capital  Cost-to-Charge 
Ratio)  ($150,000  x  .06) 


$150,000 
0.50 


$75,000 
0.06 


$9,000 


Step  3:  Determine  outlier  threshold. 


Fixed  Loss  Threshold  

Operating  Cost-to-Charge  Ratio 

to  Total  Cost-to-Charge 

Ratio:. 


(Operating  Cost-to-Charge 
Ratio)  /  (Operatirig  Cost-to- 
Charge  Ratio  -t-  Capital 
Cost-to-Charge  Ratio) 

(.50)/(.50+  .06)  


0.8929 


$33,560 


Operating  Outlier  Threshold  = 
{[Fixed  Loss  Threshold  x  ((Labor- 
Related  portion  x  San  Francisco  MSA 
Wage  Index)  +  Nonlabor-Related 
portion)]  x  Operating  Cost-to-Charge 
Ratio  to  Total  Cost-to-Charge  Ratio}. + 
Federal  Payment  with  IME  and  DSH: 
{$33,560  X  [(0.711x1.4142)  +  0.289]  x 
0.8929}  +$14,007.26=$52,797.78 

Capital  Cost-to-Charge-Ratio  to  Total 
Cost-to-Charge  Ratio  =  [(Capital  Cost-to- 
Charge  Ratio)/(Operating  Cost-to-Charge 
Ratio  +  Capital  Cost-to-Charge  Ratio)]: 
{(.06)/(.50+.06>}  =  0.1071 

Capital  Outlier  Threshold  =  (Fixed 
Loss  Threshold  x  Geographic 
Adjustment  Factor  x  Large  Urban  Add- 
On  X  Capital  CCR  to  Total  CCR)  + " 
Federal  Payment  with  IME  and  DSH: 
($33,560x1.2679x1.03x0.1071)  + 
$1,210.12=$5,904.02 

Step  4:  Determine  outlier  payment. 
Marginal  Cost  Factor  =  0.80 
Outlier  Payment  =  (Costs — Outlier 

Threshold)  x  Marginal  Cost  Factor 
Operating  Outlier  Payment  ='  __ 

($75,000 - $52,797.78)  X 
0.80=$1 7,761.78 

Capital  Outlier  Payment  = 
($9,000 -$5,904.02)  x  0.80=$2,476.78 

2.  Cost-to-Charge  Ratios 

Under  oiu  existing  regulation  at 
§  412.84(h),  the  operating  cost-to-charge 
ratio  and,  effective  with  cost  reporting" 
periods  beginning  on  or  after  October  1, 
1991,  the  capital  cost-to-charge  ratio 
used  to  adjust  covered  charges  are 
computed  annually  by  the  intermediary 
for  each  hospital  based  on  the  latest 
available  settled  cost  report  for  that 
hospital  and  charge  data  for  the  same 
time  period  as  thai  covered  by  the  cost 
report. 

In  the  September  30,  1988  final  rule 
with  comment  period  published  in  the 
Federal  Register  (53  FR  38503),  we 
initiated  the  use  of  hospital-specific 
cost-to-charge  ratios  to  determine 
hospitals'  costs  for  assessing  whether  a 
case  qualified  for  payment  as  a  cost 
outlier.  Prior  to  that  change,  we 
detehnined  the  cost  of  discharges  based 
on  a  nationwide  cost-to-charge  ratio  of 
60  percent.  We  indicated  at  the  time 
that  the  use  of  hospital-specific  cost-to- 
charge  ratios  is  essential  to  ensure  that 
outlier  payments  are  made  only  for 
cases  that  have  extraordinarily  high 
costs,  and  not  merely  high  charges. 

Currently,  cost-to-charge  ratios  are 
determined  using  the  most  recent 
settled  cost  report  for  each  hospital.  At 
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the  end  of  the  cost  reporting  period, 
Medicare  charges  from  all  claims  are 
accumulated  through  the  Provider 
Statistical  and  Reimbursement  Report 
(PS&R).  The  PS&R  contains  data  such  as 
the  number  of  discharges  and  the  actual 
charges  from  each  hospital.  The  hospital 
also  submits  a  cost  report  to  its  fiscal 
intermediary,  which  is  used  to 
determine  total  allowable  inpatient 
Medicare  costs.  Once  all  these  data  are 
available,  the  fiscal  intermediary  then 
determines  the  cost-to-charge  ratio  for 
the  hospital  by  using  charges  from  the 
PS&R  and  costs  from  the  cost  report. 

The  Congress  intended  that  outlier 
payments  would  be  made  only  in 
situations  where  the  cost  of  care  is 
extraordinarily  high  in  relation  to  the 
average  cost  of  treating  comparable 
conditions  or  illnesses.  Under  our 
existing  outlier  methodology,  if 
hospitals'  charges  are  not  sufficiently 
comparable  in  magnitude  to  their  costs, 
the  legislative  purpose  underlying  the 
outlier  regulations  is  thwarted. 

Recent  analysis  indicates  that  some 
hospitals  have  taken  advantage  of  two 
vulnerabilities  in  our  methodology  to 


maximize  their  outlier  payments.  One 
vulnerability  is  the  time  lag  between  the 
current  charges  on  a  submitted  bill  and 
the  cost-to-charge  ratio  taken  from  the 
most  recent  settled  cost  report.  The 
second  vulnerability,  in  some  cases,  is 
that  hospitals  may  increase  their  charges 
so  far  above  costs  that  their  cost-to- 
charge  ratios  fall  below  3  standard 
deviations  from  the  geometric  mean  of 
cost-to-charge  ratios  and  a  higher 
statewide  average  cost-to-charge  ratio  is 
applied.  In  a  March  5.  2003  IPPS 
proposed  rule  (68  FR  10420)  and  a 
March  7,  2003  LTCH  PPS  proposed  rule 
(68  FR  11234)  that  are  discussed  in 
sections  II.,  HI..  IV..  V.,  and  VI.,  and 
section  VII.,  respectively,  of  this  frnal 
rule,  we  proposed  to  implement  new 
regulations  to  correct  these 
vulnerabilities  and  to  ensure  outlier 
payments  are  paid  only  for  truly  high- 
cost  cases. 

Because  the  fixed-loss  tiireshold  is 
determined  based  on  hospitals' 
historical  charge  data,  hospitals  that  . 
have  been  inappropriately  maximizing 
their  outlier  payments  have  caused  the 
threshold  to  increase  dramatically  for 


FY  2003,  and  even  more  dramatically 
for  the  proposed  IPPS  FY  2004  outlier 
threshold  of  $50,645  (68  FR  27235,  May 
19,  2003).  As  illustrated  by  the  table 
below,  the  IPPS  cost  outlier  threshold 
increased  by  80  percent  from  $9,700  in 
FY  1997  to  $17,550  in  FY  2001.  In 
addition,  the  cost  outlier  threshold 
increased  by  91  percent  from  $17,550  in 
FY  2001  to  $33,560  in  FY  2003.  The 
proposed  FY  2004  threshold  would  be 
a  51 -percent  increase  over  the  FY  2003 
threshold.  The  table  also  demonstrates, 
for  FYs  2000  and  2001,  the  level  at 
which  the  threshold  would  have  to  have 
been  set  in  order  to  result  in  outlier 
payments  equal  to  5.1  percent  of  total 
DRG  payments  (absent  further 
behavioral  responses  by  hospitals). '  We 
are  required  by  section  1886(d)(2)(E)  of 
the  Act  to  apply  an  offset  to  the  average 
standardized  amounts  equal  to  the 
projected  outlier  payments  as  a 
percentage  of  total  DRG  payments.  We 
have  historically  projected  outlier 
payments  to  be  5.1  percent  of  total  DRG 
payments. 


Fiscal  year 


Outlier 
percentage 


Payments  in 
excess  of  tar- 
get of  5.1 
percent' 
(in  tNllions  of 
dollars) 


Outlier 
threshold 


Threshold  that 

would  have 

paid  out  5.1 

percent 


1997 
1998 
1999 
2000 

2001 
2002 
2003 


5.5 
6.5 
7.6 
7.6 
7.7 
7.9 
6.1 


$0.3 
1.0 
1.8 
1.8 
1.9 
?5 
(^) 


$9,700 
11,050 
11.100 
14.050 
17,550 
21.025 
33,560 


21,825 
26.200 


^  All  payments  are  estimated  and  reflect  operating  payments  only  (not  capital  payments). 
2  Not  available. 


n.  Issuance  of  Proposed  Rules 

On  March  5,  2003.  we  published  in 
the  Federal  Register  (68  FR  10420)  a 
proposed  rule  that  would  change  the 
methodology  for  establishing  how 
extraordinarily  high-cost  cases  (cost- 
outliers)  qualify  for  an  outlier  payment. 
On  March  7.  2003.  as  part  of  the 
proposed  rule  published  in  the  Federal 
Re^er  (68  FR  11234)  to  update  the 
payment  rates  and  policies  under  the 
LTCH  PPS,  we  included  a  proposal  to 
apply  a  similar  change  in  the 
methodology  for  establishing  outlier 
payments  for  LTCHs.  We  proposed 
these  changes  in  the  payment 
methodology  for  both  systems  in  order 
to  correct  situations  in  which  rapid 
increases  in  charges  by  certain  hospitals 


have  resulted  in  their  cost-to-charge 
ratios  being  set  too  high.  Use  of  these 
cost-to-charge  ratios  has  resulted  in 
excessive  outlier  payments  to  these 
hospitals. 

We  received  approximately  582 
timely  pieces  of  correspondence  on  the 
provisions  of  the  March  5.  2003  IPPS 
outlier  proposed  rule.  We  received 
approximately  22  timely  pieces  of 
correspondence  on  the  provisions  of  the 
March  7.  2003  LTCH  PPS  proposed  rule 
that  related  to  payment  for  outlier  cases. 
In  this  section  of  this  final  rule,  we 
discuss  comments  we  received  that  are 
not  related  to  the  specific  changes  we 
proposed,  but  are  instead  more  general 
comments  related  to  outlier  payment 
policies.  We  also  discuss  in  this  section 
the  general  issue  of  allowing  a  transition 


period  for  the  changes  we  are 
implementing. 

Comments  directly  related  to  specific 
proposals  to  revise  the  IPPS  outlier 
payment  policy  and  our  responses  to 
those  comments  are  addressed  in 
sections  III..  IV..  V..  and  VI.  of  this  final 
rule.  Comments  directly  related  to  the 
specific  proposed  LTCH  PPS  outlier 
payment  policy  changes  and  our 
responses  to  those  comments  are 
addressed  in  section  VII.  of  this  final 
rule. 

We  received  a  number  of  comments 
that,  while  directly  or  indirectly  related 
to  outlier  policy,  were  unrelated  to  the 
policies  discussed  in  the  proposed  rule. 
We  have  not  responded  to  comments 
that  are  unrelated  to  the  changes  that 
were  proposed  in  the  March  5,  2003 


■  We  estimate  the  FY  2003  percent  of  outlier 
payments  compared  to  total  DRG  payments  is  6.1 


percent.  Although  in  the  May  19.  2003  FY  2004 
IPPS  proposed  rule,  we  estimated  this  percentage  to 


be  5.5  percent,  we  have  now  determined  that  this 
percentage  was  underestimated. 
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proposed  rule  and  that  are  implemented 
in  this  final  rule.  We  also  received  many 
detailed  comments  pertaining  to 
specific  implementation  issues 
associated  with  these  changes.  We  also  ' 
are  not  addressing  them  in  this  final 
rule,  but  intend  to  issue  implementation 
instructions  separately  and  will  respond 
to  these  comments  at  that  time. 

Comment:  One  commenter  suggested 
that  we  reinstitute  day  outliers  as  an 
alternative  to  the  current  case 
methodology  for  outlier  payments.  The 
commenter  reasoned  that  day  outliers 
would  more  fairly  and  equitably  pay 
hospitals  for  treating  high-cost  cases  and 
would  allow  for  payment  of  an  outlier 
based  on  the  length  of  stay  of  a    . 
particular  Medicare  beneficiary. 

flespo/jse;  Section  1886(d)(5)(A)(i)  of 
the  Act  eliminates  day  outlier  payments 
for  discharges  occurring  on  or  after 
October  1.  1997.  This  provision  was 
enacted  in  recognition  of  the  fact  that 
the  high  costs  of  a  case  are  a  preferable 
indicator  of  whether  a  case  merits 
additional  pajonents  as  an  outlier  than 
a  long  length  stay.  Furthermore, 
although  we  recognize  that  the  issues 
with  our  current  methodology  for 
making  outlier  payments  that  are 
discussed  in  this  final  rule  indicate  the 
need  for  changes  to  that  methodology, 
we  believe  that,  after  implementation  of 
these  changes,  it  will  still  be  preferable 
to  continue  to  use  high  costs  to  identify 
outlier  cases. 

Comment:  Several  commenters  argued 
that,  in  the  past,  CMS  has  provided  a 
transition  period  for  the  introduction  of 
the  capital  PPS  and  for  the  removal  of 
graduate  medical  education  salaries 
from  the  calculation  of  the  IPPS  wage 
index.  Therefore,  the  commenters 
recommended  that  a  similar  transition 
period  be  applied  for  any  changes  to 
outliers  as  well. 

MedPAC  recommended  no  transition 
period  because,  in  recent  years,  some 
hospitals  have  received  extra  payments 
as  a  result  of  substantial  outlier 
revenues.  MedPAC  further  noted  that 
this  issue  has  been  prominent  in  the 
news  media  for  many  months  and 
hospitals  have  had  sufficient 
opportunity  to  anticipate  the  end  of 
these  revenues  and  plan  accordingly. 

Another  commenter  also  suggested 
that  a  transition  period  was  unnecessary 
and  recommended  an  immediate 
implementation  date  because  most  of 
the  proposed  changes  will  benefit  those 
hospitals  that  did  not  try  to  game  the 
system.  In  addition,  the  commenter 
believed  that  the  proposed  changes  are 
designed  to  correct  program  abuses  and 
any  transition  period  would  serve  no 
legitimate  public  purpose  and  would 


only  delay  the  phaseout  of  an  otherwise 
overstated  threshold. 

Some  commenters  asked  that  CMS 
implement  the  proposals  beginning  on 
or  after  October  1,  2003,  in  order  to 
allow  fiscal  intermediaries  and  hospitals 
adequate  time  to  update  their  processing 
systems.  The  commenters  added  that  if 
the  proposals  are  implemented  effective 
October  1,  2003,  no  disruption  would  be 
made  mid-year  to  the  cost  report;  that  is, 
only  entire  cost  reports  would  be 
reconciled  once  the  cost  report  is  final 
settled. 

Response:  As  discussed  above,  the 
current  outlier  payment  methodology 
includes  two  distinct  vulnerabilities 
that  some  hospitals  have  exploited  to 
dramatically  increase  their  outlier 
payments  over  a  brief  period  of  time  by 
raising  their  charges  in  excess  of 
increases  in  their  costs.  As  these 
increases  in  outlier  payments  to  those 
hospitals  are  reflected  in  the  data  used 
to  calculate  the  outlier  thresholds,  they 
force  the  outlier  threshold  to  rise  so  that 
the  projected  outlier  payout  is  equal  to 
the  outlier  offset  to  the  standardized 
amounts.  The  result  is  that  hospitals 
that  do  not  aggressively  increeise  their 
charges  do  not  receive  outlier  payments 
or  receive  reduced  outlier  payments  for 
truly  costly  cases. 

All  extended  transition  period  woidd 
allow  the  effects  of  this  inappropriate 
redistribution  of  outlier  payments  to 
continue  into  the  future.  We  believe  it 
is  essential  to  eliminate  those  effects  as 
soon  as  possible  in  order  to  ensure  that 
outlier  payments  are  made  only  for  truly 
high-cost  cases.  Although,  for  reasons 
discussed  below,  we  are  delaying 
implementation  of  some  aspects  of. the 
changes  we  are  making  until  October  1, 
2003,  we  are  not  transitioning  any  of 
these  changes  beyond  that  date. 

m.  Updating  Cost-to-Charge  Ratios  for 
IPPS  Hospitals 

A.  Background  and  Provisions  of  the 
May  5,  2003  Proposed  Rule 

Currently,  we  use  the  most  recent 
settled  cost  report  when  determining 
cost-to-charge  ratios  for  EPPS  hospitals. 
Generally,  the  covered  charges  on  bills 
submitted  for  payment  during  FY  2003 
are  converted  to  costs  by  applying  a 
cost-to-charge  ratio  from  cost  reports 
that  began  in  FY  2000  or,  in  some  cases, 
FY  1999  or  even  earlier.  These  covered 
charges  reflect  all  of  a  hospital's  charge 
increases  to  date,  in  particular  those  that 
have  occurred  since  FY  2000  and  are 
not  reflected  in  the  FY  2000  cost-to- 
charge  ratios.  If  a  hospital's  rate-of- 
charge  increases  since  FY  2000  exceeds 
the  rate  of  the  hospital's  cost  increases 
during  that  time,  the  hospital's  cost-to- 


charge  ratio  based  on  its  FY  2000  cost 
report  will  be  too  high,  and  applying  it 
to  current  charges  will  overestimate  the 
hospital's  costs  per  case  during  FY 
2003.  Overestimating  costs  may  result  in 
some  cases  receiving  outlier  payments 
when  these  cases,  in  actuality,  are  not 
high-cost  cases. 

Because  a  hospital  has  the  ability  to 
increase  its  outlier  payments  during  the 
time  lag  between  the  current  charges 
and  the  cost-to-charge  ratio  ftt>m  the 
settled  cost  report,  through  dramatic 
charge  increases,  in  the  March  5.  2003 
IPPS  Outlier  payment  proposed  rule,  we 
proposed  new  regulations  at 
§412.84(i)(l)  that  would  allow  fiscal 
intermediaries  to  use  more  up-to-date 
data  when  determining  the  cost-to- 
charge  ratio  for  each  hospital.  As 
mentioned  above,  currently,  fiscal 
intermediaries  use  the  hospital's  most 
recent  settled  cost  report.  We  proposed 
to  revise  bur  regulations  to  specify  that 
fiscal  intermediaries  will  use  either  the 
most  recent  settled  cost  report  or  the 
most  recent  tentative  settled  cost  report, 
whichever  is  frx>m  the  later  cost 
reporting  period. 

Hospitals  must  submit  their  cost 
reports  within  5  months  after  the  end  of 
their  fiscal  year.  CMS  makes  a  decision 
to  accept  a  cost  report  within  30  days. 
Once  the  cost  report  is  accepted,  CMS 
makes  a  tentative  settlement  of  the  cost 
report  within  60  days.  The  tentative 
settlement  is  a  cursory  review  of  the 
filed  cost  report  to  determine  the 
amount  of  payment  to  be  paid  to  the 
hospital  if  an  amoimt  is  due  on  the  as- 
filed  cost  report.  After  the  cost  report  is 
tentatively  settled,  it  can  take  12  to  24 
months,  d^endiiig  on  the  type  of 
review  or  audit,  before  the  cost  report  is 
final-settled.  Thus,  using  cost-to-charge 
ratios  from  tentative  settled  cost  reports, 
as  we  proposed  in  the  March  5.  2003 
proposed  rule,  reduces  the  time  lag  for 
updating  cost-to-charge  ratios  by  a  year 
or  more. 

However,  even  the  later  ratios 
calculated  from  the  tentative  settled  cost 
reports  would  overestimate  costs  for 
hospitals  that  have  continued  to 
increase  charges  much  faster  than  costs 
during  the  time  between  the  tentative 
settled  cost  report  period  and  the  time 
when  the  claim  is  processed.  That  is, 
even  though  we  proposed  to  reduce  the 
lag  in  time  by  revising  the  regulations  to 
use  the  latest  tentative  settled  cost 
report  rather  than  the  latest  settled  cost 
report,  if  the  cost  report  is  from  a  later 
cost  reporting  period,  there  would  still 
be  a  lag  of  1  to  2  years  during  which  a 
hospital's  charges  may  still  increase 
faster  than  costs.  Therefore,  we 
proposed  to  add  a  new  provision  to  the 
regulations  that,  in  the  event  more 
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recent  charge  data  indicate  that  a 
hospital's  charges  have  been  increasing 
at  an  excessive  rate  (relative  to  the  rate- 
of-increase  among  other  hospitals),  CMS 
would  have  the  authority  to  direct  the 
fiscal  intermediary  to  change  the 
hospital's  operating  and  capital  cost-to- 
charge  ratios  to  reflect  the  high  charge 
increases  evidenced  by  the  later  data.  In 
addition,  we  proposed  to  allow  a 
hospital  to  contact  its  fiscal 
intermediary  to  request  that  its  cost-to- 
charge  ratios,  otherwise  applicable,  be 
changed  if  the  hospital  presents 
substantial  evidence  that  the  ratios  are 
inaccurate.  Any  such  requests  would 
have  to  be  approved  by  the  CMS 
Regional  Office  with  jurisdiction  over 
that  fiscal  intermediary. 

B.  Summary  of  Public  Comments  and 
Departmental  Responses 

Comment:  Several  commenters  were 
troubled  by  our  proposal  that  CMS 
would  have  the  authority  to  direct  fiscal 
intermediaries  to  change  a  hospital's 
cost-to-charge  ratio  based  on  excessive 
charges,  and  the  proposal  that  would 
allow  a  hospital  to  contact  its  fiscal 
intermediary  to  request  its  cost-to- 
charge  ratio  be  changed  if  the  hospital 
presents  substantial  evidence  to  support 
its  request.  Specifically,  the  commenters 
requested  that  CMS  establish  clear 
guidelines  for  both  processes  and  define 
what  constitutes  "excessive  charges" 
and  "substantial  evidence." 

One  commenter  noted  that  some 
hospital  cost  reports  from  1997  have 
still  not  been  settled.  The  commenter 
asked  that  there  be  a  graduated  update 
of  the  cost-to-charge  ratio  data,  updating 
the  data  by  no  more  than  2  years  in  any 
payment  period.  For  example,  the 
commenter  stated,  a  hospital  currently 
paid  using  1997  data  would  be  updated 
to  1999  in  the  first  payment  period 
under  the  new  methodology  and  to  2001 
in  the  second  period. 

Response:  Although  we  understand 
the  commenters'  desire  that  thresholds 
and  parameters  established  in  advance 
be  used  to  determine  when  CMS  will 
direct  the  fiscal  intermediaries  to  apply 
a  cost-to-charge  ratio  different  than  one 
calculated  using  the  latest  tentative 
settled  cost  report  or  the  latest  settled 
cost  report,  whichever  is  from  the  latest 
period,  we  also  believe  it  is  important 
for  CMS  to  have  the  flexibility  to 
respond  appropriately  in  the  future  if 
imforeseen  evidence  of  similar 
manipulation  of  outlier  payments  comes 
to  light.  We  believe  that  establishing 
fixed  thresholds  in  the  regulations  or  in 
preamble  language  could  limit  our 
ability  to  respond  quickly  to  stop  such 
abuse.  In  addition,  we  believe  that 
predetermined  and  public  thresholds 


can  serve  as  benchmarks  for  those 
hospitals  intending  to  inappropriately 
maximize  outlier  payments  in  the  future 
and  would  allow  hospitals  to  operate 
just  below  the  threshold  to  avoid 
detection. 

With  regard  to  the  standards  we 
would  apply  to  determine  whether  we 
would  direct  the  fiscal  intermediaries  to 
apply  a  different  cost-to-charge  ratio  (for 
example,  "excessive  charges"),  we 
would  compare  hospitals'  rate-of- 
increase  in  charges  to  the  rate-of- 
increase  among  other  hospitals. 
Hospitals  with  increases  in  charges  that 
are  far  above  the  national  average  rate- 
of-increase,  for  example,  would  be 
likely  to  have  an  alternative  ratio 
assigned.  These  hospitals  would  then 
have  the  opportunity  to  request  that  an 
alternative  ratio  be  assigned  by 
presenting  substantial  evidence  in 
support  of  their  request.  Such  evidence, 
for  example,  would  be  documentation 
that  the  hospitals'  costs  had  increased, 
leading  to  the  increase  in  charges.  At 
this  time,  we  are  still  developing  the 
specific  procedures  involved  and  plan 
to  issue  further  guidance  through 
program  memoranda. 

However,  we  recognize  that,  for  some 
hospitals,  updating  to  the  cost-to-charge 
ratio  calculated  using  the  latest  tentative 
settled  cost  reports  may  represent  a 
substantial  leap  forward  in  the  data  and 
a  potentially  large  decrease  in  their  cost- 
to-charge  ratios.  Although  we  believe  it 
is  appropriate  that  all  hospitals'  charges 
are  adjusted  by  the  most  accurate  cost- 
to-charge  ratio  when  estimating  costs, 
we  recognize  the  potential  negative 
impact  that  may  occur  for  some 
hospitals  solely  due  to  the  delay  in 
settling  their  cost  reports.  Therefore,  in 
this  final  rule,  we  are  not  mandating  use 
of  the  latest  settled  or  tentatively  settled 
cost  report  for  discharges  occurring 
prior  to  October  1,  2003.  This  delay  in 
the  effective  date  from  that  proposed  in 
the  proposed  rule  should  ease  Uie 
burden  of  the  change  in  cost-to-charge 
ratios  for  most  hospitals. 

Although  we  are  implementing  the 
change  to  require  the  use  of  the  latest  of 
the  settled  or  tentative  settled  cost 
report  to  compute  the  cost-to-charge 
ratio  for  discharges  occurring  on  or  after 
October  1,  2003,  we  believe  that  it  is 
necessary  to  implement  the  other 
proposed  provision  authorizing  CMS  to 
specify  an  alternative  cost-to-charge 
ratio  for  some  hospitals,  to  be  effective 
for  discharges  occurring  on  or  after 
August  8,  2003.  Such  an  alternative 
would  reflect  available  data,  such  as  the 
most  recent  rate-of-increase  in  charges, 
to  approximate  the  most  accurate  cost- 
to-charge  ratio  (which  may  include  data 
in  the  latest  tentatively  settled  cost 


report  or  other  data  that  may  be 
available). 

Although  this  provision  will  be 
effective  for  all  hospitals  60  days  after 
the  date  of  publication  of  this  final  rule, 
we  understand  that,  given  the  large 
workload  and  limited  resources  of  our 
fiscal  intermediaries,  attempting  to 
implement  this  provision  for  all 
hospitals  receiving  outlier  payments  at 
the  same  time  would  create  an 
administrative  burden.  In  addition, 
given  the  effective  date  of  this  final  rule, 
most  of  the  changes  in  this  regulation 
will  apply  only  for  approximately  the 
last  2  months  of  FY  2003.  We  are  aware 
that  hospitals  have  projected  their 
outlier  payments  for  the  current  fiscal 
year  based  on  the  policies  in  effect  as  of 
October  1,  2002,  and  any  change  in  the 
middle  of  the  fiscal  year  could  disrupt 
their  budgets.  As  a  result,  we  intend  to 
limit  the  impact  of  this  provision  during 
FY  2003  to  ensure  that  the  limited 
resources  of  fiscal  intermediaries  are 
focused  upon  updating  the  cost-to- 
charge  ratios  for  those  hospitals  that 
appear  to  have  disproportionately 
benefited  from  the  time  lag  in  updating 
their  cost-to-charge  ratios  and  to 
maintain  the  overall  predictability  of  FY 
2003  payments  for  most  hospitals. 
Accordingly,  we  intend  to  issue  a 
program  instruction  in  the  near  futiu^  to 
assist  fiscal  intermediaries  in 
implementing  this  provision  during  the 
remainder  of  FY  2003.  The  criteria  for 
FY  2004  will  target  a  somewhat  broader- 
group  of  hospitals,  but  will  still  be 
limited  to  those  hospitals  that  have 
benefited  the  most  from  the  time  lag  in 
updating  cost-to-charge  ratios,  and  the 
majority  of  hospitals  will  not  be 
affected. 

Comment:  Some  commenters 
suggested  a  transition  period  for 
implementing  the  adoption  of  the  latest 
tentative  settled  cost-to-charge  ratios 
and  gave  a  detailed  recommendation  of 
how  the  transition  period  would  be 
implemented.  The  commenters 
recommended  two  different  methods  for 
how  a  transition  period  could  be 
implemented: 

One  recommendation  was  that  FY 
2002  would  be  considered  the  base  year 
amount.  The  commenter  explained  that, 
beginning  with  the  effective  date  of  the 
final  rule,  hospitals  would  receive  a 
blended  cost-to-charge  ratio  of  its  base 
year  amoxmt  and  the  cost-to-charge  ratio 
from  the  most  recent  tentative  cost 
report.  In  the  first  year,  hospitals'  cost- 
to-charge  ratios  would  consist  of  66.7 
percent  from  a  base  year  and  33.3 
percent  from  the  most  recent  tentative 
settled  cost  report.  In  the  second  year 
the  cost-to-charge  ratio  would  consist  of 
33.3  percent  from  the  base  year  and  66.7 
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percent  from  the  most  recent  tentative 
settled  cost  report.  In  the  third  year,  this 
gradual  decrease  from  the  base  year 
could  continue  or  CMS  could  cease 
fit>m  blending  the  cost-to-charge  ratio. 

The  second  recommendation  was  a  3- 
year  transition  period  using  blended 
cost-to-charge  ratios  as  follows:  The  first 
year  would  be  75  percent  of  the  old 
cost-to-charge  ratio  and  25  percent  of 
the  new.  The  second  year  would  be  50 
percent  of  the  old  cost-to-charge  ratio 
and  50  percent  of  the  new  cost-to-charge 
ratio.  The  third  year  would  be  25 
percent  of  the  old  cost-to-charge  ratio 
and  75  percent  of  the  new  cost-to-charge 
ratio.  During  the  transition  period,  CMS 
would  monitor  outlier  payments  to 
ensure  they  remain  in  statutory  limits. 
Only  those  hospitals  that  have  not  been 
identified  by  CMS  as  having  excessive 
outlier  payments  would  qualify  for  the 
transition  period. 

Response:  As  noted  previously,  we 
believe  it  is  essential  to  eliminate  the 
effects  of  the  inappropriate 
redistribution  of  outlier  payments  as 
soon  as  possible;  that  is,  by  not  allowing 
hospitals  that  have  benefited  from  the 
time  lag  resulting  from  the  use  of  the 
latest  settled  cost-to-charge  ratios  to 
continue  to  do  so.  We  do  not  believe 
any  transition  period  would  be 
appropriate,  as  it  would  continue  to 
lead  to  lower  outlier  payments  to  those 
hospitals  that  have  already  been  harmed 
by  the  inappropriate  redistribution  of 
outliers  described  above.  Therefore, 
although  in  this  final  rule  we  are 
delaying  the  effective  date  of  this 
provision  imtil  discharges  occurring  on 
or  after  October  1,  2003,  so  that  most 
hospitals  that  had  relied  on  outlier 
payments  based  on  existing  policy  may 
continue  to  do  so  for  the  remainder  of 
the  Federal  fiscal  year,  we  are  not 
adopting  the  commenters'  suggestions  to 
further  delay  the  effective  date  by 
allowing  for  a  blended  cost-to-charge 
ratio. 

Comment:  Several  other  commepters 
offered  different  recommendations  on 
how  CMS  should  administer  updating 
of  a  hospital's  cost-to-charge  ratio.  One 
commenter  recommended  that  hospitals 
be  notified  in  advance  of  any  change  to 
their  cost-to-charge  ratio  and  be  given 
the  opportunity  to  appeal  the  fiscal 
intermediary's  decision  of  any  change  to 
their  cost-to-charge  ratio.  Another 
commenter  suggested  that  parameters  be 
set,  such  as' those  in  Program 
Memorandums  A-02-122  (released 
December  3,  2002)  and  A-02-126 
(released  December  20,  2002),  to 
determine  when  a  cost-to-charge  ratio 
should  be  updated.  One  commenter 
proposed  that  CMS  use  an  expedited 
process  when  a  hospital  is  requesting 


that  its  cost-to-charge  ratio  be  decreased 
and  not  require  the  use  of  "substantial 
evidence"  for  a  reduction.  For  increases 
in  cost-to-charge  ratios,  the  commenter 
suggested  that  CMS  might  want  to 
reserve  final  approval  and  substantial 
evidence  standEirds.  Other  commenters 
suggested  that  hospitals  be  provided 
with  an  expedited  appeals  proce'^s  to 
resolve  quickly  any  disputes  with  the 
fiscal  intermediaries  over  the  accmacy 
of  their  cost-to-charge  ratios.  Some 
commenters  supported  using  a 
hospital's  tentative  settled  cost  report  to 
update  cost-to-charge  ratios  but  believed 
that  fiscal  intermediaries  should  have 
discretion  to  change  a  hospital's  cost-to- 
charge  ratio. 

Response:  As  we  proposed,  in  this 
final  rule  we  are  implementing  a  new 
regulation  that  specifies  that  CMS  may 
direct  the  fiscal  intermediary  to  chemge 
a  hospital's  operating  and  capital  cost- 
to-charge  ratios  to  reflect  the  high- 
charge  increases  evidenced  by  the  later 
data.  Fiscal  intermediaries  will  not  have 
their  own  discretion  to  update  a 
hospital's  cost-to-charge  ratio.  Only 
CMS  will  have  the  authority  to  direct 
the  fiscal  intermediary  that  an  update  is 
necessary  in  the  event  more  recent 
charge  data  indicates  that  a  hospital's 
charges  have  been  increasing  at  an 
excessive  rate  (relative  to  the  rate-of- 
increase  among  other  hospitals). 

C.  Provisions  of  the  Final  Rule  Relating 
to  Updating  Cost-to-Cbarge  Ratios 

We  are  establishing  a  new 
§412.84(i)(l),  which  specifies  that,  for 
discharges  occurring  on  or  after  60 
calendar  days  after  the  date  of 
publication  of  this  final  rule,  in  the 
event  more  recent  charge  data  indicate 
that  a  hospital's  charges  have  been 
increasing  at  an  excessive  rate  (relative 
to  the  rate-of-increase  among  other 
hospitals),  CMS  may  direct  §ie  fiscal 
intermediary  to  change  the  hospital's 
operating  and  capital  cost-to-charge 
ratios  to  reflect  the  high-charge 
increases  evidenced  by  the  later  data.  A 
hospital  may  also  request  that  its  fiscal 
intermediary  use  a  different  (higher  or 
lower)  cost-to-charge  ratio  based  on 
substantial  evidence  presented  by  the 
hospital.  Before  the  change  can  go  into 
effect,  the  CMS  Regional  Office  must 
approve  the  request. 

We  also  are  establishing  §412.84{i)(2), 
which  provides  that,  for  discharges 
occurring  on  or  after  October  1,  2003, 
the  operating  and  capital  cost-to-charge 
ratios  applied  at  the  time  a  claim  is 
processed  are  based  on  either  the  most 
recent  settled  cost  report  or  the  most 
recent  tentative  settled  cost  report, 
whichever  is  from  the  latest  cost 
reporting  period. 


IV.  Statewide  Average  Cost-tO'Charge 
Ratios 

A.  Background  and  Provisions  oftbe 
March  5,  2003  Proposed  Rule 

As  hospitals  raise  their  charges  faster 
than  their  costs  increase,  over  time  their 
cost-to-charge  ratios  will  decline.  If 
hospitals  continue  to  increase  charges  at 
a  faster  rate  than  their  costs  increase 
over  a  long  period  of  time,  or  if  they 
increase  charges  at  extreme  rates,  their 
cost-to-charge  ratios  may  fall  below  the 
range  considered  reasonable  under  the 
regulations  (0.194  for  operating  cost-tb- 
charge  ratios  and  0.012  for  capital  cost- 
to-charge  ratios  in  FY  2003  (67  FR 
50125)),  and,  under  current  regulations 
at  §  412.84(h),  their  fiscal  intermediaries 
will  assign  a  statewide  average  cost-to- 
charge  ratio.  These  statewide  averages 
are  generally  considerably  higher  than 
the  threshold.  Therefore,  under  existing 
regulations,  these  hospitals  benefit  from 
an  artificially  high  ratio  being  applied  to 
their  already  high  charges.  Furthermore, 
hospitals  can  continue  to  increase 
charges  faster  than  costs,  without  any 
further  downward  adjustment  to  their 
cost-to-charge  ratios. 

For  example,  in  a  3-year  span,  one  • 
hospital  was  found  to  have  an  increase 
in  charges  of  60  percent  ftxim  FY  1999 
to  FY  2000,  35  percent  from  FY  2000  to 
FY  2001,  and  13  percent  from  FY  2001 
to  FY  2002.  This  hospital's  actual 
operating  cost-to-charge  ratio  for  FY 
2003  was  0.093.  Because  this  number  is 
below  the  threshold  of  0.194,  the  fiscal 
intermediary  assigned  this  hospital  the 
statewide  average  cost-to-charge  ratio  of 
0.328  (from  Table  8A  of  the  August  1 , 
2002  IPPS  final  rule  (67  FR  50263)).  In ' 
this  case,  the  assignment  of  the 
statewide  average  cost-to-charge  ratio  to 
this  hospital  increased  the  hospital's 
estimated  costs  per  case  far  above  the 
estimate  using  the  actual  ratio,  leading 
to  substantially  higher  outlier  payments 
to  the  hospital  as  a  result  of  this  policy. 
In  December  2002,  we  issued  Program 
Memorandum  A-02-122,  which 
requested  fiscal  intermediaries  to 
identify  all  hospitals  receiving  the 
statewide  average  operating  or  capital 
cost-to-charge  ratio  because  their  cosf- 
to-charge  ratios  fell  below  the  floor  of 
reasonable  parameters.  We  received  a 
list  of  43  hospitals  that  were  assigned 
the  statewide  average  operating  cost-to- 
charge  ratio  and  14  hospitals  that  were 
receiving  the  statewide  average  capital 
cost-to-charge  ratio.  Three  hospitals 
were  found  on  both  lists.  Prior  to 
application  of  the  statewide  average 
cost-to-charge  ratios,  the  average  actual 
operating  cost-to-charge  ratio  for  the  43 
hospitals  was  0.164,  and  the  average 
actual  capital  cost-to-charge  ratio  for  the 
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14  listed  hospitals  was  0.008.  In 
contrast,  the  statewide  average  operating 
cost-to-charge  ratio  for  the  43  hospitals 
was  0.3425  and  the  statewide  average 
capital  cost-to-charge  ratio  for  the  14 
hospitals  was  0.035. 

Because  of  hospitals'  ability  to 
increase  their  charges  to  lower  their 
cost-to-charge  ratios  in  order  to  be 
assigned  the  statewide  average,  in  the 
March  5,  2003  proposed  rule,  we 
proposed  to  remove  the  requirement  in 
our  existing  regulations  that  specified 
that  a  fiscal  intermediary  will  assign  a 
hospital  the  statewide  average  cost-to- 
charge  ratio  when  the  hospital  has  a 
cost-to-charge  ratio  that  falls  below  the 
floor.  We  proposed  that  hospitals  would 
receive  their  actual  cost-to-charge  ratios, 
no  matter  how  low  their  ratios  fall. 

We  proposed  that  statewide  average 
cpst-to-charge  ratios  would  still  apply  in 
those  instances  in  which  a  hospital's 
operating  or  capital  cost-to-charge  ratio 
exceeds  the  upper  threshold.  We 
indicated  that  cost-to-charge  ratios 
above  this  range  are  probably  due  to 
faulty  data  reporting  or  entry  and 
should  not  be  used  to  identify  and  pay 
for  outliers.  In  addition,  we  proposed 
that  hospitals  that  have  not  yet  filed 
their  first  Medicare  cost  reports  with 
their  fiscal  intermediaries  would  still 
receive  the  statewide  average  cost-to- 
charge  ratios. 

B.  Summary  of  Public  Comments  and 
Departmental  Responses 

Comment:  Many  commenters 
supported  the  proposal  to  remove  the 
existing  requirement  that  specified  that 
a  fiscal  intermediary  will  assign  a 
hospital  the  statewide  average  cost-to- 
charge  ratio  when  the  hospital  has  a 
cost-to-charge  ratio  that  falls  below  the 
floor.  However,  they  argued  that  the 
requirement  to  use  the  statewide 
average  ratio  for  those  hospitals  that  are 
above  3  standard  deviations  from  the 
geometric  mean  should  also  be 
removed.  The  commenters  reasoned  that 
the  policy  should  be  consistent  for  the 
floor  and  the  ceiling.  As  an  alternative 
to  using  the  statewide  average  (instead 
of  ratios  above  the  ceiling),  some 
commenters  suggested  that  we  reduce 
the  parameter  of  3  standard  deviations 
above  the  mean  to  a  lower  standard. 
Another  commenter  stated  that  CMS 
was  acting  in  bad  faith  by  eliminating 
the  statewide  average  for  the  floor  but 
not  the  ceiling. 

Response:  'The  changes  we  are  making 
in  this  final  rule  are  in  response  to  a 
specific  problem  associated  with 
hospitals  intentionally  taking  advantage 
of  our  policy  to  assign  the  statewide 
cost-to-charge  ratios  when  a  hospital's 
own  ratio  fell  below  the  floor.  There  is 


no  similar  incentive  for  hospitals  to 
increase  their  ratios  to  the  ceiling.  Also, 
we  believe  it  is  unlikely  a  hospital 
would  maintain  a  cost-to-charge  ratio  as 
high  as  3  standard  deviations  of  the 
geometric  mean  over  a  period  of  years. 
Therefore,  we  continue  to  believe  the 
statewide  average  should  be  assigned  for 
those  hospitals  with  ratios  above  the 
ceiling. 

Comment:  One  commenter  argued 
that  a  transition  period  would  be 
necessary  because  this  change  would 
have  an  immediate  impact  on  affected 
hospitals'  credit  stability  and  patient 
service  levels  in  certain  regions. 
Another  commenter  suggested  a 
transition  period  for  those  hospitals  that 
did  not  engage  in  aggressive 
pricesetting.  The  commenter  suggested  a 
gradual  phaseout  of  the  statewide 
average.  On  the  other  hand,  many 
commenters  also  supported  the 
immediate  elimination  of  the  statewide 
average  from  the  floor. 

Response:  We  believe  that,  for 
hospitals  receiving  the  statewide 
average  cost-to-charge  ratio  because 
their  actual  ratio  fell  below  3  standard 
deviations  below  the  geometric  mean, 
their  actual  ratio  is  a  more  accurate 
reflection  of  the  relationship  between 
their  costs  and  charges.  Although  it  may 
not  have  been  a  specific  objective  of 
each  hospital  currently  in  this  situation 
to  increase  charges  until  its  ratio  fell 
below  the  floor,  we  are  not  persuaded 
there  is  any  justification  to  continue 
making  outlier  payments  to  these 
hospitals  on  the  basis  of  a  cost-to-charge 
ratio  that  clearly  results  in  excessive 
outlier  payments.  Therefore,  we  are 
adopting  as  final  the  proposed  change 
that  eliminates  the  use  of  the  statewide 
average  for  hospitals  below  3  standard 
deviations  from  the  geometric  mean 
effective  for  discharges  occurring  on  or 
after  60  calendar  days  after  the  date  of 
publication  of  this  final  rule. 

C  Provisions  of  the  Final  Rule  Relating 
to  Statewide  Avemge  Cost-to-Charge 
Ratios 

We  are  implementing  new  regulations 
at  §§  412.84(h)  and  (i)(l)  that  are 
effective  60  calendar  days  after  the  date 
of  publication  of  this  final  rule,  that 
remove  the  existing  requirement  that  a 
fiscal  intermediary  will  assign  a  hospital 
the  statewide  average  cost-to-charge 
ratio  when  the  hospital  has  a  cost-to- 
charge  ratio  that  falls  below  the  floor. 
Hospitals  will  receive  their  actual  cost- 
to-charge  ratios,  no  matter  how  low 
their  ratios  fall. 

The  statewide  average  cost-to-charge 
ratios  will  still  apply  in  those  instances 
in  which  a  hospital's  operating  or 
capital  cost-to-charge  ratios  fall  outside 


of  reasonable  parameters  (that  is,  exceed 
the  upper  threshold).  In  addition, 
hospitals  that  have  not  yet  filed  their 
first  Medicare  cost  reports  with  their 
fiscal  intermediaries  would  still  receive 
the  statewide  average  cost-to-charge 
ratios.  CMS  will  continue  to  set  forth 
the  reasonable  parameters  and  the 
statewide  cost-to-charge  ratios  in  each 
year's  annual  notice  of  prospective 
payment  rates  published  in  the  Federal 
Register  in  accordance  with  §412. 8(b). 

V.  Reconciling  Outlier  Payments 
Through  Settled  Cost  Reports 

A.  Background  and  Provisions  of  the 
March  5.  2003  Proposed  Rule 

Under  the  IPPS,  hospitals  submit  a 
bill  for  each  Medicare  patient  stay  for 
which  they  expect  a  payment  from 
Medicare.  The  bill  includes  information 
needed  to:  (1)  Classify  the  case  to  a 
DRG;  (2)  determine  whether  the  case 
was  a  transfer;  (3)  identify  whether  a 
new  technology  eligible  for  add-on 
payments  was  involved;  and  (4) 
calculate  the  costs  of  a  case  to  determine 
whether  it  is  eligible  for  an  outlier 
payment  or  a  new  technology  add-on 
payment.  This  latter  calculation  is  based 
on  the  covered  charges  reported  on  the 
bill,  which,  as  discussed  above,  are  also 
used  to  estimate  the  covered  costs  of  the 
case  by  applying  the  cost-to-charge 
ratio. 

The  information  from  the  bill  is 
processed  through  the  fiscal 
intermediary's  claims  processing  system 
to  determine  the  payment  amount  for 
each  case.  Unless  a  hospital  qualifies  for 
periodic  interim  payments  under 
§  412.116(b),  or  other  interim  payments, 
payment  is  made  on  the  basis  of  the 
actual  amount  determined  for  each  bill 
processed.  For  hospitals  that  qualify  for 
periodic  interim  payments,  the  fiscal 
intermediary  estimates  a  hospital's  IPPS 
payments  and  makes  biweekly 
payments  equal  to  Vze  of  the  total 
estimated  amount  of  payment  for  the 
year.  However,  outlier  payments  are  not 
made  on  an  interim  basis,  but  are  made 
on  a  claim-by-claim  basis  (even  for 
hospitals  that  qualify  for  interim 
payments  under  §  412.116(b)),  and 
generally  represent  final  payment 
(§  412.116(e)).  This  policy  is  in  contrast 
to  payments  under  the  IME  adjustment 
and  the  DSH  adjustment,  both  of  which 
are  routinely  adjusted  when  hospitals' 
cost  reports  are  settled  to  reflect 
updated  data  such  as  the  niunber  of 
residents  or  patient  days  during  the 
actual  cost  reporting  period. 

However,  as  stated  earlier  in  this 
preamble,  we  are  increasingly  aware 
that  some  hospitals  have  taken 
advantage  of  the  existing  outlier  policy 
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by  increasing  their  charges  at  extremely 
high  rates,  knowing  that  there  would  be 
a  time  lag  before  their  cost-to-charge 
ratios  would  be  adjusted  to  reflect  tha 
higher  charges.  The  steps  we  proposed 
in  the  March  5,  2003  proposed  rule,  and 
are  implementing  here,  to  direct  fiscal 
intermediaries  to  update  cost-to-charge 
ratios  using  the  most  recent  tentative 
settled  cost  reports  (and  in  some  cases, 
even  later  data)  and  using  actual  rather 
than  statewide  average  ratios  for 
hospitals  that  have  cost-to-charge  ratios 
higher  than  3.0  standard  deviations 
below  the  geometric  mean  cost-to- 
charge  ratio,  would  greatly  reduce  the 
opportunity  for  hospitals  to  manipulate 
the  system  to  maximize  outlier 
payments.  However,  these  steps  would 
not  completely  eliminate  all  such 
opportunity.  A  hospital  would  still  be 
able  to  dramatically  increase  its  charges 
by  far  above  the  rate-of-increase  in  costs 
during  any  given  year.  This  possibility 
is  of  great  concern,  given  the  recent 
findings  that  some  hospitals  have  been 
able  to  receive  large  outlier  payments  by 
doing  just  that. 

Therefore,  we  proposed  to  add  a 
provision  to  our  regulations  to  provide 
that  outlier  payments  would  become 
subject  to  reconciliation  when  hospitals' 
cost  reports  are  settled.  Under  this 
policy,  payments  would  be  processed 
throughout  the  year  using  operating  and 
capital  cost-to-charge  ratios  based  on  the 
best  information  available  at  that  time. 
We  proposed  that  when  the  cost  report 
is  settled,  any  reconciliation  of  outlier 
payments  by  fiscal  intermediaries 
would  be  based  on  operating  and  capital 
cost-to-charge  ratios  calculated  based  on 
a  ratio  of  costs  to  charges  computed 
from  the  cost  report  and  charge  data 
determined  at  the  time  the  cost  report 
coinciding  with  the  discharge  is  settled. 

This  process  would  require  some 
degree  of  recalculating  outlier  payments 
for  individual  claims.  It  is  not  possible 
to  distinguish,  on  an  aggregate  basis, 
how  much  a  hospital's  outlier  payments 
would  change  due  to  a  change  in  its 
cost-to-charge  ratios.  This  is  because,  in 
the  event  of  a  decline  in  a  ratio,  some 
cases  may  no  longer  qualify  for  any 
outlier  payments  while  other  cases  may 
qualify  for  lower  outlier  payments. 
Therefore,  the  only  way  to  determine 
accurately  the  net  effect  of  a  decrease  in 
cost-to-charge  ratios  on  a  hospital's  total 
outlier  payments  is  to  assess  the  impact 
on  a  cl^m-by-claim  basis.  We  indicated 
in  the  proposed  rule  that  we  were  still 
assessing  the  procedural  modifications 
that  would  be  necessary  to  implement 
this  change. 

Because,  under  our  proposal,  oudier 
payments  would  be  based  on  the 
relationship  between  the  hospital's  costs 


and  charges  at  the  time  a  discharge 
occurred,  the  proposed  methodology 
would  ensure  that  when  final  outlier 
payments  are  made,  they  would  reflect 
an  accurate  assessment  of  the  actual 
costs  the  hospital  inciured. 
Nevertheless,  a  final  vulnerability 
remains.  Even  though  the  final  payment 
would  reflect  a  hospital's  true  cost 
experience,  there  would  still  be  the 
opportunity  for  a  hospital  to  manipulate 
its  outlier  payments  by  dramatically 
increasing  charges  during  the  year  in 
which  the  discharge  occurs.  In  this 
situation,  the  hospital  would  receive 
excessive  outlier  payments,  which, 
although  the  hospital  would  incur  an 
overpayment  and  have  to  refund  the 
money  when  the  cost  report  is  settled, 
would  allow  the  hospital  to  obtain 
excess  payments  from  the  Medicare 
Trust  Fund  on  a  short-term  basis. 

Under  section  1886(d)(5)(A)(iii)  of  the 
Act,  the  amount  of  any  outlier  payment 
should  "approximate  the  marginal  cost 
of  care"  in  excess  of  the  DRG  payment 
and  the  fixed-loss  threshold. 
Accordingly,  because  a  hospital  would 
have  had  access  to  any  excess  outlier 
payments  until  they  are  repaid  to  the 
Trust  Fimd  (or,  in  the  case  of  an 
underpayment,  would  not  have  had 
access^to  the  appropriate  amount  during 
the  same  period),  it  may  be  necessary  to 
adjust  the  amount  of  the  final  outlier 
payment  to  reflect  the  time  value  of  the 
funds  for  that  time  period.  Therefore, 
we  proposed  to  add  §  4 12. 84 (m)  to 
provide  that  when  the  cost  report  is 
setded,  outiier  payments  would  be 
subject  to  an  adjustment  to  accoimt  for 
the  value  of  the  money  diuing  the  time 
period  it  was  inappropriately  held  by 
the  hospital.  This  adjustment  would 
also  apply  in  cases  where  ouUier 
payments  were  imderpaid  to  the 
hospital.  In  those  cases,  the  adjustment 
would  result  in  additional  payments  to 
hospitals.  Any  adjustment  would  be 
based  upon  a  widely  available  index  to 
be  established  in  advance  by  the 
Secretary,  and  would  be  applied  from 
the  midpoint  of  the  cost  reporting 
period  to  the  date  of  reconciliation  (or 
when  additional  payments  are  issued,  in 
the  case  of  underpayments).  This 
adjustment  to  reflect  the  time  value  of 
a  hospital's  outlier  payments  would 
ensure  that  the  outlier  payment  received 
by  the  hospital  at  the  time  its  cost  report 
is  setded  appropriately  reflects  the 
hospital's  approximate  marginal  costs, 
in  excess  of  die  DRG  payment  and  fixed- 
loss  threshold,  of  providing  the  care. 
This  proposed  adjustment  was  also 
intended  to  account  for  the  unique 
susceptibility  of  outlier  payments  to 
manipulation.  Hospitals  set  their  own 
level  of  charges  and  are  able  to  change 


their  charges,  without  review  by  their 
fiscal  intermediaries.  As  outlined  above, 
changes  in  charges  directly  affect  the 
level  of  outlier  payments.  This  lack  of 
fiscal  intermediary  review  of  a  factor 
affecting  a  hospital's  payments  is  in 
contrast  to  other  IPPS  adjustments,  such 
as  the  IME  adjustment  or  the  DSH 
adjustment,  where  the  fiscal 
intermediary  must  agree  to  a  change  to 
the  determining  factor  (the  resident-to- 
bed  ratio  or  the  share  of  low-income 
patients,  respectively). 

Under  section  1886(d)(5)(A)(iv)  of  die 
Act,  outlier  payments  for  any  year  must 
be  projected  to  be  not  less  then  5 
percent  nor  more  than  6  percent  of  the 
total  estimated  operating  DRG  payments 
plus  outlier  payments.  Section 
1886(d)(3)(B)  of  die  Act  requires  the 
Secretary  to  reduce  the  average 
standardized  amounts  by  a  factor  to 
account  for  the  estimated  proportion  of 
total  DRG  payments  made  to  outlier 
cases.  Despite  the  fact  that  each 
individual  hospital's  outlier  payments 
may  be  subject  to  adjustment  when  the 
cost  report  is  settled,  we  continue  to 
believe  that  the  fixed-loss  outlier 
threshold  (discussed  in  section  VI.  of 
this  final  rule)  should  be  based  on 
projected  payments  using  the  latest 
available  historical  data  without 
retroactive  adjustments,  either  midyear 
or  at  the  end  of  the  year,  to  ensure  that 
actual  outlier  payments  are  equal  to  5.1 
percent  of  total  DRG  payments.  That  is, 
our  proposed  change  was  intended  only 
to  allow  for  use  of  the  actual  cost-to- 
charge  ratio  from  the  cost  reporting 
period  that  corresponds  to  the 
discharges  for  which  the  outlier 
payments  are  made  to  adjust  oudier     * 
payments  to  reflect  the  hospital's  true 
costs  of  providing  care.  This  adjustment 
would  be  made  irrespective  of  whether 
the  nationwide  percentage  of  ouUier 
payments  relative  to  total  operating  DRG 
payments  is  equal  to  the  ouUier  offset 
that  is  applied  to  the  average 
standardized  amoimts  (generally,  5.1 
percent). 

Oudier  payments  are  intended  to 
recognize  the  fact  that  hospitals 
occasionally  treat  cases  that  are 
extraordinarily  cosUy  and  otherwise  not 
adequately  compensated  under  an 
average-based  payment  system. 
However,  we  can  only  estimate  actual 
costs  based  on  the  charges  for  a  case 
because  charges  are  the  only  data 
available  that  indicate  the  resource 
usage^or  an  individual  case.  Therefore, 
our  ability  to  identify  true  outlier  cases 
is  dependent  on  the  accuracy  of  the 
cost-to-charge  ratios.  To  the  extent  some 
hospitals  may  be  motivated  to  maximize 
oudier  payments  by  taking  advantage  of 
the  lag  in  updating  the  cost-to-charge 
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ratios,  the  payment  system  remains 
vulnerable  to  overpayments  to 
individual  hospitals.  Therefore,  we 
believe  the  only  way  to  eliminate  the 
potential  for  such  overpayments  is  to 
provide  a  mechanism  for  final 
settlement  of  outlier  payments  using 
actual  cost-to-charge  ratios  from  final 
settled  cost  reports. 

However,  the  fixed-loss  outlier 
threshold  is  an  important  aspect  of  the 
prospective  nature  of  the  IPPS.  The 
outlier  payment  policy  is  designed  to 
alleviate  any  financial  disincentive 
hospitals  may  have  against  providing 
any  medically  necessary  care  their 
patients  may  require,  even  those 
patients  who  become  very  sick  and 
require  extraordinary  resources.  The 
preestablished  threshold  allows 
hospitals  to  approximate  their  Medicare 
payment  for  an  individual  patient  while 
that  patient  is  still  in  the  hospital.  Even 
though  we  proposed  to  make  outlier 
payments  susceptible  to  a  reconciliation 
based  on  the  hospital's  actual  cost-to- 
charge  ratios  during  the 
contemporaneous  cost  reporting  period, 
the  hospital  should  still  be  in  a  position 
to  make  this  approximation.  Hospitals 
have  immediate  access  to  the 
information  needed  to  determine  what 
their  cost-to-charge  ratio  will  be  when 
their  cost  reports  are  settled.  Even  if  the 
final  cost-to-charge  ratio  is  likely  to  be 
different  from  the  ratio  used  initially  to 
process  and  pay  the  claim,  as  noted 
above,  hospitals  not  only  have  the 
information  available  to  estimate  their 
cost-to-charge  ratios,  but  also  have  the 
ability  to  control  them,  through  the 
structure  and  levels  of  their  charges. 

If  we  were  to  make  retroactive 
adjustments  to  outlier  payments  to 
ensure  total  payments  are  5.1  percent  of 
DRG  payments  (by  retroactively 
adjusting  outher  payments),  we  would 
be  removing  this  important  aspect  of  the 
prospective  nature  of  the  IPPS.  Because 
such  an  across-the-board  adjustment 
would  either  lead  to  more  or  less  outlier 
payments  for  all  hospitals,  hospitals 
would  no  longer  be  able  to  reliably 
approximate  their  payment  for  a  patient 
while  the  patient  is  still  hospitalized. 
We  believe  it  would  be  neither 
necessary  nor  appropriate  to  make  such 
an  aggregate  retroactive  adjustment. 

Furthermore,  we  believe  it  is 
consistent  with  the  intent  of  the 
language  at  section  1886(d}(5)(A)(iv)  of 
the  Act  not  to  do  so.  This  section  calls 
for  the  Secretary  to  ensure  that  outlier 
payments  are  equal  to  or  greater  than  5 
percent  and  less  than  or  equal  to  6 
percent  of  projected  or  estimated  (not 
actual)  DRG  payments.  We  believe  this 
language  reflects  the  intent  of  Congress 
regarding  the  prospectivity  of  the  IPPS. 


However,  we  do  not  believe  it  prevents 
settling  outlier  payments  based  on 
hospitals'  actuaJ  cost-to-charge  ratios 
during  the  period  when  the  discharge 


occurs. 


B.  Summary  of  Public  Comments  and 
Departmental  Responses 

Comment:  Many  commenters  argued 
that  it  is  inappropriate  to  reconcile 
outlier  payments  through  settled  cost 
reports  because  IPPS  payments  are 
prospective  and  any  type  of 
reconciliation  would  make  outlier 
payments  retrospective. 

In  addition,  some  commenters 
claimed  that  cost  report  reconciliation 
for  outliers  is  inconsistent  with  the 
government's  position  in  prior  litigation 
involving  the  Medicare  outlier  payment 
methodology.  The  commenters  cited 
County  of  Los  Angeles  v.  Shalala,  192 
F.3d  1005  (D.C.  Cir.  1999),  and  stated 
that  in  this  case  the  Secretary  succeeded 
in  arguing  to  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  that 
the  Act  does  not  require  retroactive 
adjustments  to  outlier  payments  in 
order  to  ensure  that  the  actual  amount 
of  outlier  reimbursement  furnished  to 
hospitals  is  between  5  and  6  percent  of 
the  total  payments  made  under  IPPS, 
notwithstanding  the  language  in  section 
1886(d)(5)(A)(iii)  of  the  Act  (42  U.S.C. 
1395ww(d)(5)(A)(iii))  mandating  that 
outlier  payments  may  not  be  less  than 

5  percent  nor  more  than  6  percent  of  the 
total  payments  projected  or  estimated  to 
be  made  based  on  DRG  prospective 
payment  rates.  The  commenters  further 
asserted  that  any  reconciliation  of 
outlier  payments  would  be  inconsistent 
with  the  government's  policy  of  refusing 
to  make  retroactive  adjustments  to 
outlier  payments  when  estimates  and 
projections  prove  inaccurate. 

Response:  As  an  initial  matter,  our 
position  in  the  court  cases  is  more 
accurately  presented  as  stating  that  the 
language  of  the  statute  does  not  clearly 
mandate  that  the  actual  amount  of 
outlier  payments  must  be  between  5  and 

6  percent  of  total  payments  and  that  our 
policy  of  not  making  retroactive 
adjustments  to  ensure  that  actual 
payments  fall  between  that  range  is 
consistent  with  the  intent  of  Congress. 
However,  the  commenter  is  correct  that 
we  have  scrupulously  guarded  the 
prospective  nature  of  the  IPPS  over  the 
years.  The  IPPS  has  continued  and 
served  as  a  model  for  prospective 
payment  systems  for  other  provider 
types  under  Medicare  because  it  is  fair 
and  predictable.  We  believe  any  change 
to  the  system,  especially  one  as 
significant  as  maicing  outlier  payments 
subject  to  retroactive  adjustments,  must 


be  evaluated  in  terms  of  its  impact  on 
those  key  characteristics  of  the  IPPS. 

As  noted  above  and  in  the  proposed 
rule,  in  light  of  the  gross  abuses  of  the 
current  methodology  by  some  hospitals 
and  the  negative  impact  such 
overpayments  ultimately  have  on  other 
hospitals  due  to  their  effect  on  the 
threshold,  we  believe  the  option  of 
reconciling  outlier  payments  based  on 
the  settled  cost  report  for  hospitals  that 
have  been  initially  paid  using  a 
significantly  inaccurate  cost-to-charge 
ratio  compared  to  the  actual  ratio  from 
the  cost  reporting  period  is  now 
appropriate.  In  our  view,  reconciling 
outlier  payments  because  they  were 
originally  paid  on  the  basis  of  a 
significantly  inaccurate  cost-to-charge 
ratio  is  similar  to  recovering  outlier 
payments  when  adjustments  are  made 
to  covered  charges  for  any  services  that 
are  not  found  to  be  medically  necessary 
or  appropriate  Medicare  services  upon 
medical  or  other  review.  This  review  is 
explicitly  provided  for  at  §  412.84(d). 
This  provision  was  established  when 
the  IPPS  was  first  implemented  for  FY 
1984  (48  FR  39785). 

The  court  cases  referenced  by  the 
commenters  all  addressed  the  issue  of 
whether  outlier  payments  must  be 
retroactively  adjusted  when  the  level  of 
the  threshold  determined  in  advance  of 
the  fiscal  year  to  which  it  applies 
ultimately  results  in  actual  outlier 
payments  that  are  a  smaller  percentage 
of  total  DRG  payments  than  was 
originally  projected.  We  believe  that  an 
important  goal  of  a  PPS  is  predictability. 
Therefore,  we  believe  that  the  fixed-loss 
outlier  threshold  should  be  projected 
based  on  the  best  available  historical 
data  and  should  not  be  adjusted 
retroactively.  A  retroactive  change  to  the 
fixed-loss  outlier  threshold  would  affect 
all  hospitals  subject  to  the  IPPS,  thereby 
undercutting  the  predictability  of  the 
system  as  a  whole. 

However,  if  we  deem  it  necessary  as 
a  result  of  a  hospital-specific  data 
variance  to  reconcile  outlier  payments 
of  an  individual  hospital,  such  action  on 
our  part  would  not  affect  the 
predictability  of  the  entire  system. 
Rather,  because  each  hospital  is  on 
notice  as  to  our  revised  methodology  for 
determining  cost-to-charge  ratios  and 
that  outlier  payments  are  subject  to 
possible  reconciliation,  and  because 
each  hospital  has  the  necessary  data 
regarding  its  own  costs  and  charges  to 
predict  its  actual  cost-to-charge  ratio,  we 
are  able  to  maintain  the  predictability  of 
the  system  as  a  whole.  Further,  because 
reconciliation  of  outlier  payments  will 
affect  only  certain  hospitals,  the 
administrative  burden  of  implementing 
such  a  policy  is  minimized. 
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Accordingly,  we  continue  to  believe  that 
the  fixed-loss  outlier  threshold  should 
be  based  on  projected  payments  using 
the  latest  available  historical  data 
without  retroactive  adjustments.  This 
was  our  position  in  the  court  cases  cited 
by  the  commenter,  and  it  has  been  our 
consistent  and  often  stated  position, 
including  above  in  this  final  rule  and 
the  March  5,  2003  proposed  rule. 

Comment:  Some  commenters 
suggested  that  we  clarify  how 
reconciliation  will  be  implemented  and 
only  reconcile  outlier  payments  to  those 
providers  whose  cost-to-charge  ratios 
increased  or  decreased  outside  of 
certain  parameters.  The  commenters 
suggested  that  we  reconcile  outlier 
payments  only  for  those  hospitals  that 
would  otherwise  receive  substantial 
outlier  overpayjnents  or  underpayments 
(for  example,  where  the  cost-to-charge 
ratio  increased  or  decreased  by  15 
percent).  Limiting  any  reconciliation  to 
those  hospitals  would  have  the  desired 
impact  of  focusing  the  attention  of  CMS 
on  those  hospitals  that  deserve 
additional  scrutiny  without  placing 
such  a  burden  on  all  hospitals.  Another 
commenter  believed  the  savings  of 
reconciliation  would  be  offset  by  the 
additional  workload  for  fiscal 
intermediaries  and  hospitals. 

One  commenter  suggested  that  we 
eliminate  the  proposal  of  reconciliation 
and  use  a  quarterly  or  semiannual 
review  similar  to  periodic  interim 
payment  reviews.  The  commenter 
explained  that  these  reviews  would  be 
performed  by  a  joint  effort  of  the 
provider  and  the  fiscal  intermediary, 
resulting  in  interim  cost-to-charge  ratio 
adjustments  throughout  the  fiscal  year 
(with  no  lump-sum  adjustment  or 
individual  claims  adjustment),  based  on 
cost  and  charge  data  available  from 
hospital  records. 

Response:  In  the  proposed  rule,  we 
proposed  to  establish  the  authority  for 
CMS  to  reconcile  outlier  payments,  but 
we  did  not  propose  to  require  that  all 
hospitals'  outlier  payments  be 
reconciled.  We  acknowledge  the 
commenters'  concerns  about  the 
administrative  costs  associated  with 
reprocessing  and  reconciling  all 
inpatient  claims  and  the  desirability  of 
limiting  which  hospitals'  outlier 
payments  will  be  reconciled.  Therefore, 
we  agree  that  any  reconciliation  of 
outlier  payments  should  be  done  on  a 
limited  basis. 

Moreover,  although  this  provision  is 
effective  60  days  after  the  date  of 
publication  of  this  final  rule,  given  the 
large  workload  and  limited  resources  of 
our  fiscal  intermediaries,  attempting  to 
implement  this  provision  for  all 
hospitals  receiving  outlier  payments  at 


the  same  time  would  create  an 
administrative  burden.  In  addition,  most 
of  the  changes  in  this  regulation  will 
apply  for  approximately  the  last  2 
months  of  FY  2003.  We  intend  to  limit 
the  impact  of  this  provision  during  FY 
2003  to  ensure  that  the  limited 
resources  of  fiscal  intermediaries  are 
focused  upon  those  hospitals  that 
appear  to  have  disproportionately 
benefited  from  the  time  lag  in  updating 
their  cost-to-charge  ratios  and  to 
maintain  the  overall  predictability  of  FY 
2003  payments  for  most  hospitals. 
Accordingly,  we  intend  to  issue  a 
program  instruction  in  the  near  future  to 
assist  fiscal  intermediaries  in 
implementing  this  provision  during  the 
remainder  of  FY  2003. 

In  the  same  program  instruction,  we 
will  issue  thresholds  for  fiscal 
intermediaries  to  reconcile  outlier 
payments  for  other  hospitals  during  FY 
2003. 

For  cost  reporting  periods  begirming^ 
during  FY  2004,  we  are  considering 
instructing  fiscal  intermediaries  to 
conduct  reconciliation  for  hospitals 
whose  actual  cost-to-charge  ratios  are 
found  to  be  plus  or  minus  10  percentage 
points  from  the  cost-to-charge  ratio  used 
during  that  time  period  to  make  outlier 
payments,  and  that  have  total  FY  2004 
outlier  payments  that  exceed  $500,000. 
We  believe  these  thresholds  would 
appropriately  capture  those  hospitals 
whose  outlier  payments  will  be 
substantially  inaccurate  when  using  the 
ratio  from  the  contemporaneous  cost 
reporting  period.  Hospitals  exceeding 
these  thresholds  during  their  applicable 
cost  reporting  periods  would  become 
subject  to  reconciliation  of  their  outlier 
payments.  These  thresholds  would  be 
reevaluated  annually  and,  if  necessary, 
modified  each  year.  However,  fiscal 
intermediaries  would  also  have  the 
administrative  discretion  to  reconcile 
additional  hospitals'  cost  reports  based 
on  analysis  that  indicates  the  outlier 
payments  made  to  those  hospitals  are 
significantly  inaccurate. 

We  continue  to  believe  that  cost 
report  reconciliation  is  the  most 
appropriate  way  to  enstu^  that  outlier 
payments  are  made  only  for  truly  costly 
cases.  We  believe  the  type  of  ongoing 
reviews  suggested  by  the  commenter 
referenced  above  would  be  an 
inefficient  approach  to  addressing  this 
problem,  because  it  would  require 
extensive  ongoing  reviews  of  every 
hospital's  cost  and  charge  data. 
However,  we  believe  the  problems 
leading  to  this  final  rule  actually  occur 
among  a  limited  number  of  hospitals. 

Comment:  Some  commenters  believed 
that  reconciliation  is  uimecessary 
because  the  proposed  changes  that 


would  eliminate  the  use  of  statewide 
averages  and  mandate  use  of  the  most 
recent  tentative  cost  report  would 
suffice  to  keep  hospitals  from  gaming 
outliers.  Therefore,  they  believed  CMS 
should  abandon  its  proposal  to 
reconcile  outlier  payments.    ' 

Response:  The  steps  we  are  taking  in 
this  final  rule  to  direct  fiscal 
intermediaries  to  update  cost-to-charge 
ratios  using  the  most  recent  tentative 
settled  cost  reports  and  using  actual 
cost-to-charge  ratios  rather  than 
statewide  average  ratios  will  greatly 
reduce  the  opportunity  for  hospitals  to 
manipulate  the  system  to  maximize 
outlier  payments.  However,  these  steps 
will  not  completely  eliminate  all  such 
opportunity.  A  hospital  would  still  be 
able  to  dramatically  increase  its  charges 
far  above  its  rate-of-increase  in  costs 
during  any  given  year  in  order  to  obtain 
excessive  outlier  payments.  Therefore, 
we  believe  reconciliation  is  necessary  to 
ensure  that  outlier  payments  are 
appropriately  paid  in  the  future. 

Comment:  One  commenter  suggested 
the  use  of  a  rolling  3-year  average 
instead  of  reconciliation.  The 
conimenter  explained  that  if  a  hospital 
is  found  to  have  a  cost-to-charge  ratio 
that  significantly  decreased  over  a  short 
period  of  time,  the  cost-to-charge  ratio 
that  would  be  used  to  pay  outliers 
would  be  projected  by  applying  the  3- 
year  average  rate  of  change  in  cost-to- 
charge  ratios  over  a  rolling  3-year 
period.  Cost  reports  used  from  that  3- 
year  period  would  include  the  most 
recent  audited  or  tentatively  settled  cost 
report  for  each  year.  The  commenter 
provided  an  example  where  the  cost-to- 
charge  ratio  from  the  most  recent 
tentatively  settled  cost  report  is  trended 
down  to  reflect  the  fact  that  over  a 
longer  period  of  time,  charge  increases 
have  exceeded  cost  increases.  This 
rolling  3-year  average  would  be  applied 
to  hospitals  that  trigger  this  mechanism 
for  a  f>eriod  of  several  years,  until  the 
period  where  the  charge  increases  that 
gave  rise  to  the  use  of  the  projection  has 
worked  its  way  through  the  method. 

Response:  The  changes  in  this  final 
rule  are  designed  to  take  away  any 
incentive  for  hospitals  to  seek  outlier 
payments  that  are  excessive.  We  believe 
the  method  recommended  by  the 
commenter  still  leaves  the  potential  to 
game  the  system.  Few  example,  a 
hospital  with  a  high  cost-to-charge  ratio 
can  lower  its  charges  substantially  in 
any  given  year  and  receive  extra  outlier 
payments  until  the  3-year  average  is    , 
applied.  Also,  even  after  the  3-year 
moving  average  is  applied,  the  hospital  ° 
can  continue  to  raise  its  charges  in  any 
given  year  and  continae  to  receive 
outlier  payments  that  do  not  reflect  its 
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actual  cost-to-charge  ratio.  At  the  end  of 
the  fiscal  year,  the  hospital  would 
receive  a  new  cost-to-charge  ratio  based 
on  its  3-year  rolling  average  when  in 
reality  its  actual  cost-to-charge  ratio  is 
much  lower.  A  hospital  could  continue 
to  stay  ahead  of  the  system  every  year 
and  receive  outlier  payments  that  do  not 
reflect  its  actual  cost-to-charge  ratio. 
This  is  the  exact  behavior  we  are  trying 
to  prevent  and,  therefore,  we  believe  we 
need  to  implement  the  process  of 
reconciliation  to  dissuade  hospitals 
from  gaming  the  system. 

Comment:  Other  commenters  believed 
reconciliation  would  lead  to  further 
unpredictability  and  volatility  in  the 
Medicare  payment  system  and  would 
have  implications  for  cost  report 
simplification.  Another  commenter 
expressed  similar  concerns  that  some 
hospitals'  cost  reports  may  not  be 
settled  for  longer  than  2  to  3  years  and 
would  be  subject  to  large  overpayments 
that  would  then  be  subject  to  an 
adjustment  for  the  time  value  of  money. 
Similarly,  a  hospital's  cost  report  can  be 
reopened  at  a  later  date  even  after  final 
settlement,  which  would  cause  further 
uncertainty  if  reconciliation  had  been 
conducted  in  the  past. 

Response:  We  plan  to  issue  further 
guidance  through  program  memoranda 
detailing  the  specific  operational 
aspects  of  reconciling  outlier  payments 
on  the  cost  report.  At  this  time,  we  are 
still  developing  the  specific  procedures 
involved,  including  the  exact  timing  of 
any  reconciliation  in  terms  of  the  cost 
reporting  settlement  process  and  the 
appeals  process. 

Comment:  Several  commenters  argued 
that  it  would  be  inappropriate,  illogical, 
and  inconsistent  with  current  policies  to 
single-out  outliers  for  adjustments  to 
account  for  the  time  value  of  money. 
The  commenters  pointed  out  that  other 
IPPS  payment  adjustments,  such  as  IME 
and  DSH,  are  subject  to  reconciliation 
but  hospitals  are  not  charged  for  the 
time  value  of  money  when  those 
overpayments  or  underpayments  are 
reconciled.  However,  another 
commenter  agreed  that  outlier  payments 
are  substantially  different  from  IME  and 
DSH  payments  and  the  premise  for 
adjusting  for  the  time  value  of  money 
with  respect  to  outlier  payments  (when 
it  is  limited  to  situations  where  the  cost- 
to-charge  ratio  is  substantially 
inaccurate,  and  does  not  involve  policy 
disputes)  is  not  applicable  to  other 
adjustments  such  as  IME  and  DSH. 

Response:  As  we  noted  above  and  in 
the  proposed  rule,  outlier  payments  are 
uniquely  susceptible  to  manipulation 
because  hospitals  set  their  own  level  of 
charges  and  are  able  to  change  their 
charges  without  notification  to,  or 


review  by,  their  fiscal  intermediary. 
Such  changes  by  a  hospital  directly 
affect  its  level  of  outlier  payments, 
unlike  IME  or  DSH  where  the  fiscal 
intermedicuy  must  agree  to  a  change  to 
the  underlying  data.  Therefore,  even 
though  the  money  may  be  recouped  if 
the  outlier  payments  are  reconciled,  the 
hospital  would  essentially  be  able  to 
unilaterally  increase  its  charges  and 
acquire  an  interest-free  loan  in  the 
meantime.  For  that  reason,  we  believe  it 
is  appropriate  to  apply  an  adjustment 
for  the  time  value  of  overpayments  or 
underpayments  identified  at  cost  report 
reconciliation.  Because  the  other 
changes  we  are  making  in  this  final  rule 
will  largely  ensure  the  payments 
hospitals  receive  for  outlier  cases  are 
accurate,  we  do  not  anticipate  it  will  be 
necessary  to  apply  this  adjustment 
broadly.  Therefore,  the  actual  total 
impact  of  this  adjustment  should  be 
relatively  small. 

Comment:  One  commenter  argued 
that  there  is  no  statutory  authorization 
for  this  adjustment.  The  commenter 
referenced  section  1815(d)  of  the  Act  (42 
U.S.C.  1395g(d)),  which  provides  that 
interest  is  charged  when  a  final 
determination  is  made  and  payment  is 
not  made  within  30  days  of  the  date  of 
the  determination.  The  commenter 
concluded  there  is  no  authority  to 
impose  interest  in  any  fashion  except  in 
a  manner  consistent  with  this  statutory 
authorization,  and,  thus,  the  proposed 
time  value  adjustment  should  be 
withdrawn. 

Response:  The  reference  cited  by  the 
commenter  authorizes  Medicare  to 
charge  and  pay  interest  when  an 
overpayment  or  underpayment  is  made. 
However,  the  referenced  statutory 
authority  is  not  the  basis  for  the 
proposal  to  adjust  outlier  payments  for 
the  time  value  of  money  when 
reconciliation  is  made.  Rather,  this 
adjustment  is  consistent  with  the 
statutory  requirement  at  section 
1886(d)(5)(A)(iii)  that  outlier  payments 
approximate  the  marginal  cost  of  care 
beyond  the  threshold.  That  is,  because 
hospitals  are  uniquely  able  to 
manipulate  outlier  payments  by 
increasing  charges,  it  is  necessary  to 
establish  a  mechanism  whereby  an 
adjustment  can  be  made  to  ensure 
payments  appropriately  reflect  the  true 
marginal  costs  of  care  for  outlier  cases. 
As  a  result,  the  outlier  adjustment  can 
be  distinguished  from  other  IPPS 
payment  adjustments  where  interest  is 
applied,  such  as  IME  or  DSH,  because 
changes  to  these  adjustments  are  subject 
to  review  by  the  fiscal  intermediary 
before  additional  payments  are  made. 


C.  Provisions  of  the  Final  Rule  Relating 
to  Reconciliation  of  Outlier  Payments 
Through  Settled  Cost  Reports 

We  are  adding  §  412.84(i)(3)  to 
provide  that,  effective  60  calendar  days 
after  the  date  of  publication  of  this  final 
rule,  outlier  payments  will  become 
subject  to  adjustment  when  hospitals' 
cost  reports  coinciding  with  the 
discharge  ju-e  settled. 

Payments  will  be  processed 
throughout  the  year  using  the 
appropriate  historical  operating  and 
capital  cost-to-charge  ratios,  consistent 
with  the  regulations.  When  the  cost 
report  is  settled,  any  reconciliation  of 
outlier  payments  by  fiscal 
intermediaries  will  be  based  on 
operating  and  capital  cost-to-charge 
ratios  calculated  based  on  a  ratio  of 
costs  to  charges  computed  from  the  cost 
report  and  charge  data  determined  at  the 
time  the  cost  report  coinciding  with  the 
discharge  is  settled.  We  intend  to  issue 
program  instructions  to  the  fiscal 
intermediaries  that  will  provide  specific 
criteria  for  identifying  those  hospitals 
subject  to  reconciliation  for  the 
remainder  of  FY  2003  and  for  FY  2004. 
These  criteria  for  FY  2003  will  allow  the 
fiscal  intermediaries  to  focus  their 
limited  resources  on  only  those 
hospitals  that  appear  to  have 
disproportionately  benefited  from  the 
time  lag  in  updating  their  cost-to-charge 
ratios.  The  criteria  for  FY  2004  will 
target  a  somewhat  broader  group  of 
hospitals,  but  will  still  be  limited  to 
those  hospitals  that  have  benefited  the 
most  from  the  time  lag  in  updating  cost- 
to-charge  ratios,  and  the  majority  of 
hospitals  will  not  be  affected.  Also, 
fiscal  intermediaries  will  have  the 
administrative  discretion  to  reconcile 
additional  hospitals'  cost  reports  based 
'on  analysis  that  indicates  the  outlier 
payments  made  to  those  hospitals  are 
significantly  inaccurate. 

In  addition,  effective  for  discharges 
occurring  on  or  after  60  calendar  days 
after  the  date  of  publication  of  this  final 
rule,  for  those  hospitals  for  which 
reconciliation  is  necessary,  outlier 
payments  will  be  adjusted  to  account  for 
the  time  value  of  any  underpayments  or 
overpayments  (§412.84(m)). 

VI.  Fixed-Loss  Outlier  Threshold  for 
IPPS  Hospitals 

A.  Background  and  Provisions  of  the 
March  5,  2003  Proposed  Rule 

As  noted  above,  under  section 
1886(d)(5)(A)(iv)  of  the  Act,  outlier 
payments  for  any  year  must  be  projected 
to  be  not  less  than  5  percent  nor  more 
than  6  percent  of  total  estimated 
operating  DRG  payments  plus  outlier 
payments.  Section  1886(d)(3)(B)  of  the 
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Act  requires  the  Secretary  to  reduce  the 
average  standardized  amounts  by  a 
factor  to  account  for  the  estimated 
proportion  of  total  DRG  payments  made 
to  outlier  cases.  Similarly,  section 
1886(d)(9)(B)(iv)  of  the  Act  requires  the 
Secretary  to  reduce  the  average 
standardized  amounts  applicable  to 
hospitals  in  Puerto  Rico  to  account  for 
the  estimated  proportion  of  total  DRG 
payments  made  to  outlier  cases. 

In  the  August  1,  2002,  IPPS  final  rule, 
we  established  the  FY  2003  outlier 
fixed-loss  threshold  at  $33,560  (67  FR 
50122).  This  was  a  nearly  60-percent 
increase  over  the  FY  2002  threshold  of 
$21,025.  The  primary  reason  for  this 
dramatic  increase  was  a  change  in  our 
methodology  to  use  the  rate  of  increase 
in  charges  rather  than  the  rate-of- 
incrcase  in  costs  to  determine  the 
threshold.  That  is,  because  we  use  FY 
2001  cases  to  project  the  threshold  for 
FY  2003,  it  is  necessary  to  inflate  the 
charges  on  the  FY  2001  bills  to 
approximate  the  charges  on  a  similar 
claim  for  FY  2003.  Prior  to  the 
calculation  of  the  FY  2003  outlier 
threshold,  we  used  the  rate-of-cost 
increase  from  the  most  recent' cost 
reports  available  to  inflate  actual 
charges  on  the  prior  year's  bills  to 
estimate  what  the  charges  would  be  in 
the  upcoming  year. 

Our  analysis  indicated  hospitals' 
charges  were  increasing  at  a  much  faster 
rate  than  costs.  Therefore,  in  the  August 
1,  2002,  IPPS  final  rule,  we  changed  our 
methodology  to  inflate  charges  (67  FIR 
50122).  Rather  than  using  the  observed 
rate-of-increase  in  costs  from  the  cost 
reports,  we  inflated  the  FY  2001  charges 
by  a  2-year  average  annual  rate  of 
change  in  actual  charges  per  case  from 
FY  1999  to  FY  2000,  and  from  FY  2000 
to  FY  2001,  to  estimate  what  the  charges 
would  be  in  FY  2003  for  a  similar  claim. 
The  provisions  of  this  final  rule  make 
several  changes  to  better  target  outlier 
payments  to  the  most  costly  cases.  As  a 
result,  outlier  payments  to  the  hospitals 
that  have  been  most  aggressively 
increasing  their  charges  to  maximize 
outlier  payments  will  be  dramatically 
reduced.  However,  we  are  concerned 
that  imrestrained  charge  increases  have 
continued  to  occur  during  FY  2003  prior 
to  the  implementation  of  these  final 
changes,  and  will  likely  result  in  outlier 
payments  in  excess  of  the  5.1  percent 
offset  established  by  the  August  1,  2002, 
IPPS  final  rule.  (We  now  estimate  FY 
2003  outlier  payments  are  equal  to  6.1 
percent  of  total  DRG  payments.)  For 
example,  hospitals  intending  to 
maximize  outlier  payments  during  FY 
2003  could  continue  to  do  so  by 
increasing  charges  enough  to  outpace 
the  increase  in  the  threshold.  In  fact. 


given  the  public  attentiofi  on  this 
behavior  over  the  past  few  months  and 
the  potential  for  other  hospitals  to  begin 
to  aggressively  increase  their  charges, 
and  consequently  their  outher 
payments,  it  is  possible  this  type  of 
aggressive  gaming  of  the  outlier  policy 
has  become  more  widespread  in  recent 
months. 

Because  of  the  extreme  uncertainty 
regarding  the  effects  of  aggressive 
hospital  charging  practices  on  FY  2003 
outlier  payments  to  date,  we  did  not 
propose  any  change  to  the  FY  2003 
fixed-loss  threshold  ($33,560)  in  the 
March  5,  2003,  proposed  rule.  However, 
wff  noted  that  data  for  the  first  quarter 
of  FY  2003  inpatient  claims  would  be 
available  soon  and  these  data  would 
allow  us  to  evaluate  whether  outlier 
payments  to  date  appear  to  be 
approximately  5.1  percent  of  total  DRG 
payments.  We  soficited  comments  and 
data  from  hospitals  with  respect  to  the 
recent  trends  in  hospital  charges  and  the 
implications  for  outlier  payments  if  the 
fixed-loss  threshold  were  to  remain  at 
$33,560.  We  indicated  in  the  March  5, 
2003,  proposed  rule  that,  based  upon 
that  analysis  and  the  comments  we 
received  in  response  to  the  proposed 
rule,  we  would  adjust  the  threshold 
accordingly  in  the  final  rule. 

B.  Summary  of  Public  Comments  and 
Departmental  Responses 

Comment:  Many  commenters 
recommended  that  we  lower  the  outlier 
threshold  to  ensure  that  hospitals  have 
access  to  these  special  payments  to 
coyer  extremely  high-cost  Medicare 
patients.  In  addition,  they  argued  that 
because  the  threshold  was  raised  from 
$21,025  in  FY  2002  to  $33,650  in  FY 
2003  based  on  policies  in  place  at  the 
beginning  of -the  year,  the  threshold 
should  now  be  lowered  to  reflect  these 
mid-year  changes. 

Some  commenters  suggested  that  if  a 
new  threshold  cannot  be  calculated  by 
the  publication  date  of  the  final  rule,  we 
should  apply  the  FY  2002  threshold 
until  a  new  threshold  could  be 
calculated.  They  argued  that  use  of  this 
threshold  would  enable  all  legitimate 
claims  to  qualify  for  cost  outlier  status. 

MedPAC  noted  that  failing  to  adjust 
the  threshold  would  continue  to  deny 
additional  payments  to  hospitals  that 
have  extraordinarily  costly  cases, 
thwarting  the  legislative  purpose  of  the 
policy.  One  commenter  suggested  we 
Idwer  the  threshold  close  to  the  FY  2002 
amount  because  it  was  not  the  intent  of 
the  Congress  to  have  such  a  high  outlier 
threshold  for  those  hospitals  that  did 
not  try  to  manipulate  the  outlier  system 
and  have  sustained  high  losses  for  true 
outlier  cases. 


One  commenter  argued  that  last  year, 
for  purposes  of  setting  a  FY  2003  outlier 
threshold,  CMS  inflated  charges  using  a 
2-year  average  annual  rate  of  change  in 
charges  per  case  from  FY  1999  to  FY 
2000,  and  from  FY  2000  to  FY  2001, 
because  CMS  analysis  demonstrated 
that  charges  have  been  growing  at  a 
much  faster  rate  than  recent  estimates  of 
cost  growrth,  The  commenter  argued 
that,  based  on  the  new  proposals  in  the 
proposed  rule,  this  methodology  was 
now  unnecessary  because  the 
assumption  of  a  lag  in  cost  reports  no 
longer  applies. 

One  commenter  recommended  that 
we  lower  the  threshold  to  the  FY  2002 
amoimt  and  implement  this  threshold 
retroactively  to  October  1,  2002.  The 
commenter  explained  that  many 
hospitals  did  not  game  the  system  and 
have  had  their  outlier  payments  reduced 
over  the  years  because  the  threshold  has 
increased  dramatically  over  the  last  3 
years  due  to  a  limited  number  of 
hospitals  who  gamed  the  system. 

Response:  We  reestimated  the  fixed- 
loss  threshold  reflecting  the  changes 
implemented  in  this  final  rule  that  wfll 
be  in  effect  during  a  portion  of  FY  2003. 
To  do  that  reestimation,  we  inflated     * 
charges  from  the  FY  2002  Medicare 
Provider  Analysis  and  Review 
(MedPAR)  file  by  the  2-year  average 
aimual  rate  of  change  in  charges  per 
case  to  predict  charges  for  FY  2004.  We 
believe  the  use  of  charge  inflation  is 
more  appropriate  than  our  previous 
methodology  of  cost  inflation  because 
charges  are  increasing  at  a  much  faster 
rate  than  costs.  Therefore,  we  disagree 
that  we  should  return  to  using  the 
previous  methodology,  based  on  cost 
inflation.  Originally,  when  the  FY  2003 
threshold  of  $33,560  was  set,  we  used 
FY  2001  MedPAR  records.  Because 
more  recent  data  are  now  available,  we 
believe  it  would  be  appropriate  to  use    " 
FY  2002  data  to  reestimate  the  FY  2003 
threshold,  taking  into  account  the 
changes  implemented  by  this  final  rule. 
As  noted  previously,  we  continued  to 
pay  substantially  more  than  was 
projected  for  outlier  payments  in  FY 
2002.  Our  most  recent  estimate  is  that 
we  paid  approximately  7.9  percent  of     , 
total  DRG  payments  in  outliers,  well  in 
excess  of  our  original  projection  of  5.1 
percent,  and  higher  than  the  percentage 
of  total  DRG  payments  for  outliers  in  FY 
2001.  That  percentage  was  7.7. 
Therefore,  using  FY  2002  cases  to 
estimate  the  outlier  threshold  for  FY 
2003  would  result  in  a  threshold  of 
$42,300.  However,  after  accounting  for 
the  changes  implemented  in  this  final 
rule,  we  estimate  the  threshold  would 
be  only  slightly  higher  than  the  current 
threshold  (by  approximately  $600). 
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We  believe  it  is  appropriate  not  to 
change  the  FY  2003  outlier  threshold  at 
this  time.  Although  our  current 
empirical  estimate  of  the  threshold 
indicates  it  could  be  slightly  higher, 
there  are  other  considerations  that  lead 
us  to  conclude  the  threshold  should 
remain  at  $33,560.  Increasing  the 
threshold  would  result  in  lower  outlier 
payments  for  all  hospitals,  not  just  those 
that  have  been  aggressively  maximizing 
their  outlier  payments.  Changing  the 
threshold  for  the  remaining  few  months 
of  the  Fiscal  year  could  disrupt 
hospitals'  budgeting  plans  and  would  be 
contrary  to  the  overall  prospectivity  of 
the  IPPS.  We  do  believe  that  we  have 
the  authority  to  revise  the  threshold, 
given  the  extraordinary  circumstances 
that  have  occurred  (in  particular,  the 
manipulation  of  the  policy  by  some 
hospitals).  However,  in  light  of  the 
relatively  small  difference  between  the 
current  threshold  and  our  revised 
estimate,  and  the  limited  amount  of 
time  remaining  in  the  fiscal  year,  we 
have  concluded  it  is  more  appropriate  to 
rtia^ntain  the  threshold  at  $33,560. 

We  note  that,  in  the  May  19,  2003. 
IPPS  proposed  rule  for  FY  2004,  we 
proposed  an  outlier  threshold  of 
$50,645  for  FY  2004  (68  FR  27235). 
Because  that  proposed  rule  was 
published  prior  to  the  publication  of 
this  final  rule,  the  FY  2004  outlier 
threshold  was  calculated  without 
accounting  for  the  changes  implemented 
in  this  final  rule.  The  changes 
implemented  here  will  be  reflected  in 
the  calculation  of  the  final  FY  2004 
outlier  threshold. 

C.  Provisions  of  the  Final  Rule  Relating 
to  the  Fixed-Loss  Outlier  Threshold 

We  are  maintaining  the  fixed-loss 
ouUier  threshold  at  $33,560  for  the 
remainder  of  FY  2003.  We  also  are 
maintaining  the  marginal  cost  factor,  the 
percentage  of  costs  above  the  threshold 
that  is  paid  for  outlier  cases,  at  80 
percent. 

Vn.  Adjustment  for  High-Ck>st  Outliers 
and  Short-Stay  OutJiers  Under  the 
LTCHPPS 

A.  Background 

Under  the  LTCH  PPS.  as  implemented 
in  the  regulations  at  §  412.525(a),  we 
make  an  adjustment  for  additional 
payments  for  outlier  cases  that  have 
extraordinarily  high  costs  relative  to  the 
costs  of  most  discharges.  In  the  LTCH 
PPS  final  rule  for  the  2004  LTCH  PPS 
rate  year,  we  intend  to  summarize  the 
proposals  relating  to  outlier  payments 
under  the  LTCH  PPS  that  were  made  in 
the  March  7,  2003,  LTCH  PPS  proposed 
rule  (68  FR  11250),  and  will  explain  that 


we  have  responded  to  comments 
submitted  on  behalf  of  LTCHs  and 
finalized  the  LTCH  PPS  outlier  policy  in 
this  final  outlier  rule.  We  believe  it  is 
appropriate  to  finalize  the  changes  to 
the  IPPS  outlier  policies  and  the  LTCH 
PPS  outlier  policy  at  the  same  time 
because  the  LTCH  PPS  outlier  policy  is 
modeled  after  the  IPPS  outlier  policy. 
Accordingly,  following  is  a  summary  of 
the  LTCH  PPS  outlier  policy  as 
proposed  in  the  March  7,  2003, 
proposed  rule  and  our  responses  to  the 
public  comments  we  received  on  that 
proposed  rule. 

iJnder  the  regulations  at  §  412.525(a), 
we  make  an  adjustment  for  additional 
payments  for  outlier  cases  that  have 
extraordinarily  high  costs  relative  to  the 
costs  of  most  discharges.  Providing 
additional  payments  for  outliers 
strongly  improves  the  accuracy  of  the 
LTCH  PPS  in  determining  resource  costs 
at  the  patient  and  hospital  level.  These 
additional  payments  reduce  the 
financial  losses  that  would  otherwise  be 
caused  by  treating  patients  who  require 
more  costly  care  and,  therefore,  reduce 
the  incentives  to  underserve  these 
patients.  We  include  a  provision  for 
outlier  payments  under  the  LTCH  PPS 
and  set  the  outlier  threshold  before  the 
beginning  of  the  applicable  rate  update 
year  so  that  total  outlier  payments  are 
projected  to  equal  8  percent  of  total 
payments  under  the  LTCH  PPS. 

Under  §412. 525(a),  we  make  outlier 
payments  for  any  discharges  if  the 
estimated  cost  of  a  case  exceeds  the 
adjusted  LTCH  PPS  payment  for  the 
LTC-DRG  plus  a  fixed-loss  amount.  The 
fixed-loss  amount  is  the  amount  used  to 
limit  the  loss  that  a  hospital  will  incur 
under  an  outlier  policy.  This  results  in 
Medicare  and  the  LTCH  sharing 
financial  risk  in  the  treatment  of 
extraordinarily  costly  cases.  The  LTCH's 
loss  is  limited  to  the  fixed-loss  amount 
and  the  percentage  of  costs  above  the 
margihal  cost  factor.  We  calculate  the 
estimated  cost  of  a  case  by  multiplying 
the  overall  hospital  cost-to-charge  ratio 
by  the  Medicare  allowable  covered 
charge.  In  accordance  with  §  412.525(a), 
we  pay  outlier  cases  80  percent  of  the 
difference  between  the  estimated  cost  of 
the  patient  case  and  the  outlier 
threshold  (the  sum  of  the  adjusted 
Federal  prospective  payment  for  the 
LTC-DRG  and  the  fixed-loss  amount). 

We  determine  a  fixed-loss  amount, 
that  is,  the  maximum  loss  that  a  LTCH 
can  incur  under  the  LTCH  PPS  for  a 
case  with  unusually  high  costs  before 
the  hospital  will  receive  any  additional 
payments.  We  calculate  the  fixed-loss 
amount  by  simulating  aggregate 
payments  with  and  without  an  outlier 
policy.  The  fixed-loss  amount  results  in 


estimated  total  outlier  payments 
projected  to  be  equal  to  8  percent  of 
projected  total  LTCH  PPS  payments. 
Outlier  payments  under  the  LTCH 
PPS  are  determined  consistent  with  the 
IPPS  outlier  policy.  Currently,  under  the 
IPPS,  a  floor  and  a  ceiling  are  applied 
to  an  acute  care  hospital's  cost-to-charge 
ratio  and  if  the  acute  care  hospital's 
cost-to-charge  ratio  is  either  below  the 
floor  or  above  the  ceiling,  the  applicable 
statewide  average  cost-to-charge  ratio  is 
assigned  to  the  acute  care  hospital. 
Similarly,  if  a  LTCH's  cost-to-charge 
ratio  is  below  the  floor  or  above  the 
ceiling,  currently  the  applicable 
statewide  average  cost-to-charge  ratio  is 
assigned  to  the  hospital.  In  addition,  for 
LTCHs  for  which  we  are  unable  to 
compute  a  cost-to-charge  ratio,  we  also 
assign  the  applicable  statewide  average. 
Currently,  MedPAR  claims  data  and 
cost-to-charge  ratios  based  on  the  latest 
available  cost  report  data  from  the 
Hospital  Cost  Report  Information 
System  (HCRIS)  and  corresponding 
MedPAR  claims  data  are  used  to 
establish  a  fixed-loss  threshold  amount 
under  the  LTCH  PPS. 

B.  Establishment  of  the  Fixed-Loss 
Amount  for  Outlier  Payments  Under  the 
LTCHPPS 

For  FY  2003,  based  on  FY  2001 
MedPAR  claims  data  and  cost-to-charge 
ratios  based  on  the  latest  available  data 
from  HCRIS  and  corresponding 
MedPAR  claims  data  from  FYs  1998  and 
1999,  we  established  a  fixed-loss 
amount  of  $24,450.  In  the  March  7, 
2003,  proposed  rule,  for  the  2004  LTCH 
PPS  rate  year,  we  proposed  to  continue 
to  use  the  March  2002  update  of  the  FY 
2001  MedPAR  claims  data  to  determine 
a  fixed-loss  threshold  that  would  result 
in  outlier  payments  projected  to  be 
equal  to  8  percent  of  total  payments, 
based  on  the  policies  described  in  that 
proposed  rule,  because  these  data  were 
the  best  data  available.  We  calculated 
cost-to-charge  ratios  for  determining  the 
March  7,  2003,  proposed  fixed-loss 
amount  based  on  the  latest  available 
cost  report  data  in  HCRIS  and 
corresponding  MedPAR  claims  data 
from  FYs  1998,  1999,  and  2000. 

Consistent  with  the  proposed  outlier 
policy  changes  for  acute  care  hospitals 
under  the  IPPS  discussed  in  the  March 
5,  2003,  proposed  rule  (68  FR  10420),  in 
the  March  7,  2003,  LTCH  PPS  proposed 
rule,  we  proposed  to  no  longer  assign 
the  applicable  statewide  average  cost-to- 
charge  ratio  when  a  LTCH's  cost-to- 
charge  ratio  falls  below  the  floor.  We 
proposed  this  policy  change  because,  as 
is  the  case  for  acute  care  hospitals,  we 
believe  LTCHs  could  arbitrarily  increase 
their  charges  in  order  to  maximize 
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outlier  payments.  Even  though  this 
arbitrary  increase  in  charges  should 
result  in  a  lower  cost-to-charge  ratio  in 
the  future  (due  to  the  lag  time  in  cost 
report  settlement),  currently  when  a 
LTCH's  actual  cost-to-charge  ratio  falls 
below  the  floor,  the  LTCH's  cost-to- 
charge  ratio  would  be  raised  to  the 
applicable  statewide  average.  This 
application  of  the  statewide  average 
would  result  in  inappropriately  higher 
outlier  payments.  Accordingly,  we 
proposed  to  apply  the  LTCH's  actual 
cost-to-charge  ratio  to  determine  the 
cost  of  the  case,  even  where  the  LTCH's 
actual  cost-to-charge  ratio  falls  below 
the  floor.  No  longer  applying  the 
applicable  statewide  average  cost-to- 
charge  ratio  when  a  LTCH's  actual  cost- 
to-charge  ratio  falls  below  the  floor 
wotild  result  in  a  lower  future  cost-to- 
charge  ratio.  Applying  this  lower  cost- 
to-charge  ratio  to  charges  in  the  future 
to  determine  the  cost  of  the  case  would 
result  in  more  appropriate  outlier 
payments.  Therefore,  consistent  with 
the  proposed  policy  change  for  acute 
care  hospitals  under  the  IPPS,  we 
proposed  that  LTCHs  would  receive 
their  actual  cost-to-charge  ratios  no 
matter  how  low  their  ratios  fall.  Also, 
consistent  with  the  proposed  policy 
change  for  acute  care  hospitals  under 
the  IPPS.  we  proposed  under 
§  412.525(a)(4).  by  cross-referencing 
proposed  §412.84(i).  to  continue  to 
apply  the  applicable  statewide  average 
cost-to-charge  ratio  when  a  LTCH's  cost- 
to-charge  ratio  exceeds  the  ceiling  by 
proposing  to  adopt  the  proposed  policy 
at  proposed  §41 2.84(i)(l)(ii).  Cost-to- 
charge  ratios  above  this  range  are 
probably  due  to  faulty  data  reporting  or 
entry,  and,  therefore,  should  not  be  used 
to  identify  and  make  payments  for 
outlier  cases  because  such  data  are 
clearly  errors  and  should  not  be  relied 
upon. 

In  addition,  we  proposed  to  make  a 
similar  change  to  §  412.529(c),  by  cross- 
referencing  proposed  §412.84(1),  for 
determining  short-stay  outlier  payments 
to  indicate  that  the  applicable  statewide 
average  cost-to-charge  ratio  would  be 
applied  when  a  LTCH's  cost-to-charge 
ratio  exceeds  the  ceiling,  but  not  when 
a  LTCH's  cost-to-charge  ratio  falls  below 
the  floor.  Since  cost-to-charge  ratios  are 
also  used  in  determining  short-stay 
outlier  payments,  the  rationale  for  the 
proposed  change  mirrored  that  for  high- 
cost  outliers. 

Therefore,  consistent  With  IPPS 
outlier  policy,  in  determining  the 
proposed  fixed-loss  amount  for  the  2004 
LTCH  PPS  rate  ye*  in  the  March  7, 
2003,  LTCH  PPS  proposed  rule,  we 
proposed  to  use  only  the  current 
combined  operating  and  capital  cost-to- 


charge  ratio  ceiling  under  the  IPPS  of 
1.421  (as  explained  in  the  IPPS  final 
rule  (67  FR  50125,  August  1,  2002)).  We 
believe  that  using  the  current  combined 
IPPS  operating  and  capital  cost-to- 
charge  ratio  ceiling  for  LTCHs  is 
appropriate  since,  as  we  explained  in 
the  August  30,  2002,  LTCH  PPS  final 
rule  (67  FR  55960),  LTCHs  are  certified 
as  acute  care  hospitals  that  meet  the 
criteria  set  forth  in  section  1861(e)  of  the 
Act  in  order  to  participate  in  the 
Medicare  program.  As  we  also  discussed 
in  the  August  30,  2002,  LTCH  PPS  final 
rule  (67  FR  55956),  in  general,  hospitals 
are  paid  as  a  LTCH  only  because  their 
average  length  of  stay  is  greater  tiian  25 
days  in  accordance  with  §  412.23(e). 
Furthermore,  prior  to  qualifying  as  a 
LTCH  under  §412. 23(e)(2)(i),  the 
hospitals  generally  are  paid  as  acute 
care  hospitals  imder  the  IPPS  during  the 
period  in  which  they  demonstrate  that 
they  have  an  average  length  of  stay  of 
greater  than  25  days.  Accordingly,  if  a 
LTCH's  cost-to-charge  ratio  is  above  this 
ceiling,  we  proposed  to  assign  the 
applicable  WPS  statewide  average  cost- 
to-charge  ratio.  (Currently,  the 
applicable  IPPS  statewide  averages  can 
be  found  in  Tables  8A  and  8B  of  the 
August  1.  2002.  DPPS  final  rule  (67  FR 
50263).)  We  also  would  assign  the 
applicable  statewide  average  for  LTCHs 
for  which  we  are  unable  to  compute  a 
cost-to-charge  ratio.  Accordingly,  in  the 
March  7,  2003,  LTCH  PPS  proposed 
rule,  for  the  proposed  2004  LTCH  PPS 
rate  year,  we  proposed  a  fixed-loss 
amount  of  $19,978.  Thus,  we  proposed 
to  pay  an  outlier  case  80  percent  of  the 
difference  between  the  estimated  cost  of 
the  case  and  the  outlier  threshold  (the 
sum  of  the  adjusted  Federal  LTCH 
payment  for  the  LTC-DRG  and  the 
proposed  fixed-loss  amoimt  of  $19,978). 

C.  Reconciliation  of  Outlier  Payments 
Upon  Cost  Report  Settlement 

Under  existing  regulations  at 
§  412.525(a),  we  specify  that  no 
retroactive  adjustment  will  be  made  to 
the  outlier  payments  upon  cost  report 
settlement  to  account  for  differences 
between  the  estimated  cost-to-charge 
ratios  and  the  actual  cost-to-charge 
ratios  for  outlier  cases.  This  policy  is 
consistent  with  the  existing  outlier 
payment  policy  foi-  short-term  acute  care 
hospitals  under  the  IPPS.  However,  as 
discussed  earlier,  in  the  March  5,  2003 
IPPS  proposed  rule  (68  FR  10420),  we 
proposed  to  revise  the  methodology  for 
determining  cost-to-charge  ratios  for 
acute  care  hospitals  under  the  IPPS 
because  we  became  aware  that  payment 
vulnerabilities  exist  in  the  current  IPPS 
outlier  policy.  Because  the  LTCH  PPS 
high-cost  outlier  and  short-stay  policies 


are  modeled  after  the  IPPS  outlier 
policy,  we  believe  they  are  susceptible 
to  the  same  payment  vulnerabilities 
and,  therefore,  merit  revision.  ' 

As  proposed  for  acute  care  hospitals 
under  the  IPPS  at  proposed  §  412.84(m) 
in  the  March  5,  2003,  proposed  rule,  we 
proposed  in  the  March  7,  2003.  LTCH 
PPS  proposed  rule  under 
§412.525(a)(4){ii),  by  cross-referencing 
proposed  §412.84(m),  that,  for  LTCHs, 
any  reconciliation  of  outlier  payments 
would  be  made  upon  cost  report 
settlement  to  account  for  differences 
between  the  actual  cost-to-charge  ratio 
and  the  estimated  cost-to-charge  ratio 
for  the  period  during  which  the 
discharge  occurs.  As  was  the  case  with 
the  proposed  changes  to  the  outlier 
policy  for  acute  care  hospitals  under  the 
IPPS,  we  indicated  that  we  were  still 
assessing  the  procedural  changes  that 
would  be  necessary  to  implement  this 
change  for  LTCHs  under  the  LTCH  PPS. 
In  addition,  we  proposed  to  make  a 
similar  change  in§412.529(c)(4)(ii),  by 
cross-ceferencing  proposed  §412.84(m), 
to  indicate  that  any  reconciliation  of 
payments  for  short-stay  outliers  would 
be  made  upon  cost  report  settlement  to 
account  for  differences  between  the 
estimated  cost-to-charge  ratio  and  the 
actual  cost-to-charge  ratio  for  the  period 
during  which  the  discharge  occurs. 

In  addition,  because  we  currently  use 
cost-to-charge  ratios  based  on  the  latest 
settled  cost  report,  again  consistent  with 
the  policy  for  acute  care  hospitals  under 
the  IPPS,  any  dramatic  increases  in 
charges  by  LTCHs  during  the  payment 
year  are  not  reflected  in  the  cost-to- 
charge  ratios  when  making  outlier 
payments  under  the  LTCH  PPS. 
Consistent  with  the  proposed  policy 
change  for  acute  care  hospitals  under  ^ 
the  IPPS  at  proposed  §  412.84(i) 
discussed  in  the  March  5,  2003  IPPS 
proposed  rule,  because  a  LTCH  has  the 
ability  to  increase  its  outlier  payments 
through  a  dramatic  increase  in  charges 
and  because  of  the  lag  time  in  the  data 
used  to  calculate  cost-to-charge  ratios, 
in  the  March  7,  2003  LTCH  PPS 
proposed  rule,  we  proposed  that  fiscal 
intermediaries  would  use  more  recent 
data  when  determining  a  LTCH's  cost- 
to-charge  ratio.  Therefore,  under 
§412.525(a)(4)(ii),  by  cross-referencing 
proposed  §  412.84(i),  we  proposed  that 
fiscal  intermediaries  would  use  either 
the  most  recent  settled  cost  report  or  the 
most  recentvtentative  settled  cost  report, 
whichever  is  later.  In  addition,  we 
proposed  to  make  a  similar  change  to 
the  short-stay  outlier  policy  at 
§412.529(c)(4)(ii),  by  cross-referencing 
proposed  §412.84(i),  to  indicate  that 
subject  to  the  proposed  provisions  in 
the  regulations  at  §412.84{i).  fiscal 
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intermediaries  would  use  either  the 
most  recent  settled  cost  report  or  the 
most  recent  tentative  settled  cost  report, 
whichever  is  later. 

In  the  March  7.  2003.  LTCH  PPS 
proposed  rule,  when  we  calculated  the 
proposed  fixed-loss  amount  of  $19,978 
for  the  proposed  2004  LTCH  PPS  rate 
year,  we  did  not  assign  the  applicable 
statewide  average  cost-to-charge  ratio 
when  a  LTCH's  actual  cost-to-charge 
ratio  fell  below  the  floor,  consistent 
with  the  proposed  IPPS  outlier  policy. 
However,  because  many  features  of  the 
LTCH  PPS  are  dependent  upon  IPPS 
outlier  policies,  we  did  not  believe  it 
was  appropriate  to  finalize  the  proposed 
changes  to  the  LTCH  PPS  outlier  policy 
in  the  LTCH  PPS  final  rule.  Therefore, 
in  calculating  the  final  fixed-loss 
amount,  we  intend  to  apply  the  existing 
outlier  policy  (that  is,  not  the  policies 
proposed  in  the  March  7,  2003,  LTCH 
PPS  proposed  rule),  using  the  statewide 
average  for  LTCHs  whose  cost-to-charge 
ratios  fall  below  the  floor.  In  addition, 
after  analyzing  the  data  that  we  would 
use  to  calculate  the  fixed-loss  amount, 
we  would  only  apply  the  statewide 
average  to  one  LTCH  that  would  have  a 
cost-to-charge  ratio  that  falls  below  the 
floor.  Based  on  this  analysis,  we  have 
concluded  that  it  will  not  be  necessary 
to  recalculate  a  new  fixed-loss  amount 
once  this  outlier  rule  becomes  effective 
because  the  difference  between  a  fixed- 
loss  amount  based  on  the  elimination  of 
the  floor  and  a  fixed-loss  amount  based 
on  the  statewide  average  would  be 
negligible.  Thus,  the  fixed-loss  amount 
published  in  the  LTCH  PPS  final  rule 
will  not  be  affected  by  changes  in  the 
outlier  policy. 

D.  Application  of  Outlier  Policy  to 
Short-Stay  Outlier  Cases 

Under  some  rare  circumstances,  a 
LTCH  discharge  could  qualify  as  a 
short-stay  outlier  case  (as  defined  under 
§412.529)  and  also  as  a  high-cost  outlier 
case.  In  such  a  scenario,  a  patient  could 
be  hospitalized  for  less  than  five-sixths 
of  the  geometric  average  length  of  stay 
for  the  specific  LTC-DRG.  and  yet  incur 
extraordinarily  high  treatment  costs.  If 
the  costs  exceeded  the  LTCH  PPS 
outlier  threshold  (that  is,  the  short-stay 
outlier  payment  plus  the  fixed-loss 
amount),  the  discharge  would  be 
eligible  for  payment  as  a  high-cost 
outlier.  Thus,  for  a  short-stay  outlier 
case,  the  high-cost  outlier  payment  is 
based  on  80  percent  of  the  difference 
between  the  estimated  cost  of  the  case 
plus  the  outlier  threshold  (the  sum  of 
the  fixed-loss  amount  and  the  amount 
paid  under  the  short-stay  outlier  policy). 


E.  Summary  of  Public  Comments  on  the 
LTCH  PPS  Outlier  Policy  in  the  March 
7,  2003,  Proposed  Rule  and 
Departmental  Responses 

Of  the  approximately  30  pieces  of 
correspondence  we  received  on  the 
March  7,  2003,  LTCH  PPS  proposed 
rule,  22  pieces  contained  public 
comments  on  the  proposed  LTCH  PPS 
high-cost  and  short-stay  outlier  policies 
that  were  included  in  the  proposed  rule. 
A  summary  of  those  comments  and  our 
departmental  responses  follow. 

Comment:  Many  commenters 
supported  our  proposal  to  use  the  most 
recent  tentatively  settled  Medicare  cost 
report  to  determine  the  cost-to-charge  • 
ratios  to  be  used  for  outlier  payments 
under  the  LTCH  PPS,  since  this  policy 
would  provide  the  most  current  data 
reviewed  by  the  fiscal  intermediaries  for 
purposes  of  the  outlier  payment.  A 
number  of  commenters  also  agreed  with 
the  proposal  to  eliminate  the  use  of 
statewide  averages  for  hospitals  with 
cost-to-charge  ratios  below  the 
minimum  floor  cost-to-charge  ratio, 
stating  that  this  proposal  would  remove 
incentives  to  rapidly  increase  charges 
relative  to  costs. 

Response:  We  agree  with  the 
commenters  and  we  are  adopting  the 
proposal  to  use  the  most  recent 
tentatively  settled  Medicare  cost  report 
to  determine  the  cost-to-charge  ratios 
and  the  proposal  to  eliminate  the  use  of 
statewide  averages  for  hospitals  with 
cost-to-charge  ratios  below  the 
minimum  floor  cost-to-charge  ratio. 
However,  we  want  to  take  the 
opportunity  in  this  final  rule  to  clarify 
some  points  about  the  application  of 
these  policies. 

The  IPPS  outlier  policy  in  this  final 
rule,  which  requires  applying  a 
hospital's  actual  cost-to-charge  ratio  to 
determine  the  cost  of  a  case,  even  where 
the  hospital's  actual  cost-to-charge  ratio 
falls  below  the  floor,  will  become 
effective  60  calendar  days  after  the  date 
of  publication  of  this  final  rule.  This 
policy  will  similarly  become  effective 
for  LTCHs  60  calendar  days  after  the 
date  of  publication  of  this  final  rule.  For 
purposes  of  making  actual  outlier 
payments  for  discharges  between  July  1 , 
2003,  and  the  effective  date  of  this 
outlier  rule  (60  calendar  days  after  the 
date  of  publication),  LTCHs'  cost-to- 
charge  ratios  that  are  below  the  floor 
will  be  replaced  by  the  statewide 
average  as  under  existing  policy,  while 
any  outlier  payments  made  on  or  after 
the  effective  date  of  this  outlier  rule  will 
be  determined  under  the  new  policy 
using  the  LTCHs'  actual  cost-to-charge 
ratio,  even  if  that  cost-to-charge  ratio  is 
below  the  floor. 


Following  is  an  example  of  how  the 
policy  eliminating  the  floor  cost-to- 
charge  ratio  will  apply  beginning  July  1, 
2003: 

As  of  July  1 ,  2003,  Hospital  A  has  a 
cost-to-charge  ratio  of  0.250,  which  is 
above  the  current  cost-to-charge  ratio 
floor  of  0.206.  Therefore,  for  purposes  of 
determining  outlier  payment  in  die  2004 
LTCH  PPS  rate  year  (July  1,  2003,  to 
June  30,  2004),  Hospital  A  would 
continue  to  use  its  cost-to-charge  ratio  of 
0.250  (unless  the  fiscal  intermediary 
changes  Hospital  A's  cost-to-charge  ratio 
due  to  tentative  settlement  of  a  cost 
report)  and  use  the  fixed-loss  amount  to 
be  published  in  the  LTCH  PPS  final  rule 
for  the  2004  LTCH  PPS  rate  year. 

Hospital  B  has  a  cost-to-charge  ratio  of 
0.200,  which  is  below  the  cost-to-charge 
ratio  floor  of  0.206.  For  purposes  of 
determining  outlier  payments  fi-om  July 
1.  2003,  imtil  the  effective  date  of  this 
final  rule  (60  calendar  days  after  the 
date  of  publication),  Hospital  B 
continues  to  use  the  statewide  average 
cost-to-charge  ratio.  However,  beginning 
with  the  effective  date  of  the  final  rule. 
Hospital  B  uses  its  actual  cost-to-charge 
ratio  of  0.200  (unless  the  fiscal 
intermediary  changes  Hospital  B's  cost- 
to-charge  ratio  due  to  tentative 
settlement  of  a  cost  report),  and 
continues  to  use  the  fixed-loss  amount 
to  be  published  in  the  LTCH  PPS  final 
rule. 

Comment:  Numerous  other 
commenters  representing  LTCHs 
disagreed  with  our  proposed  policy  that, 
for  LTCHs,  any  reconciliation  of  outlier 
payments  would  be  made  upon  cost 
report  settlement  to  account  for 
differences  between  the  actual  cost-to- 
charge  ratio  and  the  estimated  cost-to- 
charge  ratio  for  the  period  during  which 
the  discharge  occurs.  One  commenter 
stated  that  the  proposal  would  create 
accounting  difficulties  for  hospitals  and 
fiscal  intermediaries,  and  suggested  that 
if  CMS  is  concerned  about  "gaming" 
related  to  outlier  payments,  then,  as  an 
alternative,  the  fiscal  intermediaries 
could  monitor  charges  per  diem  using 
PS&R  data,  or  a  quarterly  reporting 
mechanism  can  be  established  similar  to 
the  HCFA-91.  Other  commenters  wrote 
that  constant  updates  to  the  cost-to- 
charge  ratios  for  outlier  payments  would 
be  a  costly  and  burdensome  process  for 
LTCHs  and  fiscal  intermediaries  to 
administer.  The  commenters 
reconmiended  that  CMS  maintain  its 
current  policy  of  using  the  most  recent 
final  cost  report  for  cost-to-charge  ratios 
with  no  changes  until  the  following 
fiscal  year.  * 

Another  commenter  stated  that 
requiring  the  fiscal  intermediary  to 
notify  providers  every  time  a  change  is 
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made  to  the  cost-to-charge  ratio  in  the 
fiscal  intermediary's  system  will  cause 
the  provider  to  make  multiple 
unnecessary  adjustments  to  properly 
accoimt  for  the  difference  in  payment 
for  high-cost  oudiers  and  short-stay 
outlier  cases.  The  commenter  proposed 
that  the  fiscal  intermediary  should  be 
required  to  send  the  provider 
notification  each  time  the  cost-to-charge 
ratio  will  be  changed  in  its  system. 

Response:  As  explained  in  response  to 
comments  on  the  IPPS  outlier  proposed 
rule,  although  the  provision  concerning 
reconciliation  is  effective  6P  days  after 
the  date  of  publication  of  this  final  rule, 
we  understand  that,  given  the  large 
workload  and  limited  resources  of  our 
fiscal  intermediaries,  attempting  to 
implement  this  provision  for  all 
hospitals  receiving  outlier  payments  at 
the  same  time  would  create  an  . 
administrative  burden.  Accordingly,  we 
intend  to  issue  a  program  instruction  in 
the  near  future  to  assist  fiscal 
intermediaries  in  implementing  this 
provision  during  the  remainder  of  the 
LTCH  rate  year.  \ 

Notably,  however,  for  LTCHs, 
particularly  because  the  universe  of 
LTCHs  is  relatively  small,  we  do  not 
believe  it  will  be  overly  burdensome  for 
the  fiscal  intermediaries  to  rerun  a 
LTCH's  claims  to  determine  the  accurate 
outlier  payment  amoimt.  We  also  do  not 
believe  that  the  reconciliation  of  outlier 
payments  for  LTCHs  will  be  overly 
burdensome  because  LTCHs  are  on 
notice  of  the  revised  methodology. 

We  also  are  not  adopting  the 
commenter's  recommendation  to 
establish  a  system  for  monitoring  PS&R 
data  or  for  queulerly  reporting.  While 
those  procedures  might  aid  in  detecting 
aberrant  charge  increases,  we  believe 
that  the  reconciliation  process  is 
preferable  because  it  allows  for  outlier 
payments  to  be  ultimately  determined 
based  on  actual  cost-to-cbarge  ratios, 
rather  than  on  estimates.  Finally,  we 
agree  with  the  commenter  that  the  fiscal 
intermediaries  should  notify  the 
hospitals  whenever  a  change  is  made  to 
the  cost-to-charge  ratio.  We  plan  to 
provide  more  details  on  this  procedure 
in  program  instructions  to  be  issued 
after  the  publication  of  this  final  rule. 

Comment:  Several  commenters 
questioned  whether  CMS  has  the 
authority  to  retroactively  adjust  outlier 
payments,  stating  that  it  is  "completely 
contrary  to  the  entire  concept  of  a 
prospective  payment  system,"  and 
would  generate  budgeting  uncertainty 
and  administrative  burden  for  hospitals 
and  CMS. 

One  commenter  claimed  that  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  has  argued  in  court 


that  the  Medicare  statute  does  not  allow 
retroactive  adjustments  to  outlier 
payments.  (See  County  of  Los  Angeles  v. 
Shalala,  192  F.3d  1005  (D.C.  Cir.  1999).) 
Another  commenter  argued  that  since 
the  LTCH  PPS  is  uniquely  different  from 
the  IPPS  in  that  a  much  greater 
percentage  of  overall  payment  under  the 
LTCH  PPS  is  dependent  upon  cost-to- 
charge  ratios  (high-cost  outliers  and 
short-stay  outliers  combined),  subjecting 
such  a  large  portion  of  payments  to  a 
cost-based  setdement  approach  defeats 
the  purpose  and  benefits  of  a  PPS. 
Specifically,  the  commenter  noted  that 
since  the  cost-to-charge  ratio  is  used  to 
determine  payment  for  both  high-cost 
outliers  and  for  short-stay  outliers, 
which  combined,  can  represent  a 
significant  percentage  of  all  discharges 
from  a  LTCH,  both  the  classification  of 
a  case  as  a  short-stay  or  high-cost  outlier 
and  the  resulting  payment  amount 
would  have  to  be  reassessed  and 
possible  retroactive  adjustments  would 
have  to  be  made  following  an  audit  of 
more  recent  cost  report  data.  Therefore, 
the  commenter  believed  that  a  policy 
that  allows  for  retroactive  adjustments 
to  prior  payment  amounts  introduces  a 
large  amount  of  uncertainty  and 
complexity  that  the  PPS  was  intended  to 
eliminate. 

Response:  As  an  initial  matter,  our 
position  in  the  court  cases  is  more 
accurately  presented  as  stating  that  the 
language  of  the  statute  does  not  clearly 
mandate  that  the  actual  amount  of 
outlier  payments  must  be  between  5  and 
6  percent  of  total  outlier  payments 
under  the  IPPS,  and  that  our  policy  of 
not  making  retroactive  adjustments  to 
ensure  that  actual  payments  fall 
between  that  range  is  consistent  with 
the  intent  of  Congress.  However,  the 
commenters  are  correct  in  pointing  out 
that  a  basic  premise  of  a  PPS  is 
predictability  of  payment,  the 
prospectivity  of  the  system  is 
undermined  when  it  is  manipulated  and 
abused  in  order  to  maximize 
reimbursement.  Under  the  IPPS,  in  light 
of  the  gross  abuses  of  the  current 
methodology  by  some  hospitals,  and  the 
negative  impact  such  overpayments 
ultimately  have  on  other  hospitals  due 
to  their  impact  on  the  fixed-loss 
amount,  we  believe  the  option  of 
reconciling  outlier  payments  based  on 
the  settled  cost  report  for  hospitals  that 
have  been  initially  paid  using  a 
significantly  inaccurate  cost-to-charge 
ratio  compared  to  the  actual  ratio  from 
the  cost  reporting  period  is  now 
appropriate.  We  believe  that  at  this  time 
it  is  appropriate  to  adopt  this  policy  for 
the  LTCH  PPS  because  it  will  contribute 
to  the  overall  accuracy  and  fairness  of 


the  fixed-loss  amount  under  the 
prospective  payment  system. 

As  we  stated  above,  in  our  view, 
reconciling  outlier  payments  because 
they  were  originally  paid  on  the  basis  of 
a  significantiy  inaccurate  cost-to-charge 
ratio  is  similar  to  recovering  outlier 
payments  when  adjustments  are  made 
to  covered  charges  for  any  services  that 
are  not  found  to  be  medically  necessary 
or  ^appropriate  under  Medicare  upon 
medical  or  other  review.  This  review  is 
explicitly  provided  for  imder  the  IPPS 
policy  at  §  412.84(d).  This  provision  was 
established  when  the  IPPS  was  first     • 
implemented  for  FY  1984  (48  FR 
39785). 

The  coiut  cases  referenced  by  the 
commenters  all  addressed  the  issue  of 
whether  outlier  payments  must  be 
retroactively  adjusted  when  the  level  of 
the  fixed-loss  amount  under  the  IPPS 
determined  in  advance  of  the  fiscal  year 
to  which  it  applies  ultimately  results  in 
actual  EPPS  outlier  payments  that  are  a 
smaller  percentage  of  total  IPPS  DRG 
payments  than  was  originally  projected. 
We  believe  that  an  important  goal  of  a 
PPS  is  predictability.  Therefore,  we 
believe  that  the  fixed-loss  outlier 
threshold,  whether  under  the  IPPS  or 
die  LTCH  PPS,  should  be  projected 
based  on  the  best  available  historical 
data  and  should  not  be  adjusted 
retroactively.  We  believe  that  a 
retroactive  change  to  the  fixed-loss 
outlier  threshold  would  affect  all 
hospitals  subject  to  a  PPS,  thereby 
undercutting  the  predictability  of  the 
system  as  a  whole.  However,  if  we  deem 
it  necessary  as  a  result  of  a  hospital- 
specific  data  variance  to  reconcile 
outlier  payments  of  an  individual 
hospital,  such  action  on  our  part  would 
not  affect  predictability  of  the  entire 
system.  Rather,  because  each  hospital  is 
on  notice  as  to  our  revised  methodology 
for  determining  cost-to-charge  ratios  and 
that  outlier  payments  are  subject  to 
possible  reconciliation,  we  are  able  to 
maintain  the  predictability  of  the  system 
as  a  whole.  Further,  because 
reconciliation  of  outlier  payments  will 
affect  only  certain  hospitals,  the 
administrative  burden  of  implementing 
such  a  policy  is  minimized. 
Accordingly,  we  continue  to  believe  that 
the  fixed-loss  amount  should  be  based 
on  projected  payments  using  the  latest 
available  historical  data  without 
retroactive  adjustments.  This  was  our 
position  in  the  court  cases  cited  by  the 
commenter,  and  it  has  been  our 
consistent  and  often  stated  position, 
including  earlier  in  this  final  rule  and 
in  the  March  5,  2003,  IPPS  oudier 
proposed  rule. 

Comment:  One  commenter 
recommended  that  subregulatory 
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guidelines  for  the  review  of  outlier 
payments  be  established,  specifying 
what  changes  to  the  cost-to-charge  ratios 
would  trigger  a  review  and  what  entity 
is  responsible  for  determining  whether 
a  review  is  necessary.  The  commenter 
added  that  CMS  should  ensure  that 
outlier  thresholds  are  estimated  to 
reflect  8  percent  of  total  payments. 
Another  commenter  stated  that  the 
proposed  reconciliation  to  cost-to- 
charge  ratios  should  be  limited  only  to 
those  hospitals  that  meet  certain 
criteria,  such  as  hospitals  that  cross  a 
defined  threshold  of  charge  increases 
combined  with  a  high  level  of  outlier 
payments  compared  to  the  norm.  The 
commenter  requested  that  the  final  rule 
include  specific  criteria  to  be  used  for 
the  determination  of  hospitals  that  will 
be  subject  to  such  an  adjustment. 

Response:  As  we  stated  earlier  in  this 
final  rule,  we  intend  to  issue  a  program 
instruction  to  the  fiscal  intermediaries 
in  the  near  future  that  will  provide 
specific  criteria  to  be  used  in  the 
reconciliation  of  outlier  payments  for 
the  remainder  of  the  LTCH  PPS  rate 
year. 

For  cost  reporting  periods  beginning 
on  or  after  October  1 ,  2003,  we  are 
considering  instructing  fiscal 
intermediaries  to  conduct  reconciliation 
for  those  LTCHs  whose  actual  cost-to- 
charge  ratios  are  found  to  be  plus  or 
minus  10  percentage  points  from  the 
cost-to-charge  ratio  used  during  that 
time  period  to  make  outlier  payments, 
and  that  have  total  FT  2004  outlier 
payments  (high-cost  and  short  stay 
outlier  payments  combined)  that  exceed 
$500,000.  We  believe  these  thresholds 
would  appropriately  capture  those 
LTCHs  whose  outlier  payments  will  be 
substantially  inaccurate  when  using  the 
ratio  fi-om  the  contemporaneous  cost 
reporting  period  compared  to  the  ratio 
from  the  latest  cost  reporting  period. 
LTCHs  exceeding  these  thresholds 
during  their  applicable  cost  reporting 
periods  would  become  subject  to 
reconciliation  of  their  outlier  payments. 
These  thresholds  would  be  reevaluated 
annually  and,  if  necessary,  modified 
each  year.  However,  fiscal 
intermediaries  would  also  have  the 
administrative  discretion  to  reconcile 
additional  LTCHs'  cost  reports  based  on 
analysis  that  indicates  the  outlier 
payments  made  to  those  hospitals  are 
significantly  inaccurate. 

In  addition,  we  will  continue  to 
ensure  that  outlier  payments  are 
projected  to  be  equal  to  8  percent  of 
total  LTCH  PPS  payments  by  using  the 
best  and  most  recent  available  data  in 
computing  the  fixed-loss  amount. 

Comment:  One  conunenter  strongly 
supported  and  recommended  approval 


of  the  proposals  to  use  the  most  recent 
settled  or  tentatively  settled  cost  report 
or  other  latest  available  data  from  the 
provider  or  the  fiscal  intermediary,  and 
the  reconciliation  for  outlier  payments 
upon  cost  report  settlement.  The 
commenter  was  in  favor  of  these 
proposals  because  the  commenter 
believed  that  they  correct  the 
"inappropriately  harmful  impact"  that 
the  current  rules  have  on  those  hospitals 
that  hold  charge  increases  to  a  level 
lower  than  their  cost  increases.  The 
commenter  recommended  that  these 
proposed  policies  should  be  applied 
retroactively  to  the  beginning  of  the 
LTCH  PPS.  However,  the  commenter 
did  not  agree  that  an  adjustment  for  the 
time  value  of  overpayments  or 
underpayments  should  be  applied  to 
outlier  payments  received  in  a  cost 
reporting  period,  since  the  issue  has 
already  been  addressed  in  the 
regulations  at  42  CFR  405.378,  and  no 
other  aspect  of  a  final  settlement  reflects 
payment  of  interest. 

Another  commenter  asserted  that 
interest  should  not  be  assessed  after  the 
cost  report  is  settled  and  before  the 
provider  has  a  chance  to  review  and 
appeal  potentially  erroneous  claims. 
Instead,  the  commenter  recommended 
that  CMS  should  allow  a  180-day  appeal 
period  to  give  providers  an  opportunity 
to  review  the  settlement  and  file  appeals 
without  interest. 

Response:  As  we  stated  earlier,  we  are 
adopting  as  final  the  proposals  to 
eliminate  the  use  of  statewide  averages 
for  hospitals  with  cost-to-charge  ratios 
below  the  minimum  floor  cost-to-charge 
ratio,  the  use  of  the  cost-to-charge  ratio 
from  a  tentatively  settled  cost  report  or 
alternative  best  available  data,  and 
finalizing  the  reconciliation  policy  for 
outlier  payments  upon  cost  report 
settlement.  We  understand  the 
commenters'  concerns  and  acknowledge 
that  a  change  in  policy  is  needed,  but 
under  our  rulemaking  authority,  there  is 
a  serious  question  as  to  whether  we 
could  apply  these  policies  retroactively. 
Therefore,  consistent  with  the  rationale 
explained  under  the  IPPS  section  of  this 
final  rule,  the  effective  date  of  the 
policies  concerning  elimination  of  the 
floor,  and  using  alternative  data  fi'om 
the  fiscal  intermediary  or  the  provider, 
is  for  discharges  occurring  on  or  after 
August  8,  2003.  The  use  of  the  later  of 
either  the  most  recent  tentatively  settled 
cost  report  or  the  most  recent  settled 
cost  report  is  effective  for  discharges 
occurring  on  or  after  October  1,  2003. 
The  effective  date  of  reconciliation  of 
outlier  payments  is  for  discharges 
occurring  on  or  after  August -8,  2003. 

As  noted  previously,  although  the 
provision  concerning  reconciliation  is 


effective  60  days  after  the  date  of 
publication  of  this  final  rule,  we 
understand  that,  given  the  large 
workload  and  limited  resources  of  our 
fiscal  intermediaries,  attempting  to 
implement  this  provision  for  all 
hospitals  receiving  outlier  payments  at 
the  same  time  would  create  an 
administrative  burden.  We  intend  to 
issue  a  program  instruction  in  the  near 
future  to  assist  fiscal  intermediaries  in 
implementing  this  provision  during  the 
remainder  of  the  LTCH  rate  year. 

We  are  implementing  these  effective 
dates  under  §§412.84(i)  and  (m),  as 
referenced  under  the  LTCH  PPS  outlier 
regulations  at  §§  412.525(a)(4)  and 
412.529(c)(5). 

In  regard  to  the  commenter's  objection 
to  the  policy  concerning  the  time  value 
of  money,  outlier  payments  are  uniquely 
susceptible  to  manipulation  because 
hospitals  set  their  own  level  of  charges 
without  review  by  the  fiscal 
intermediary.  Therefore,  despite  the 
recovery  of  the  overpayment  by  CMS,  a ' 
hospital  would  essentially  benefit  from 
an  interest-free  loan  simply  by 
increasing  its  charges  in  the  interim.  In 
order  to  ensure  that  hospitals  are 
reimbursed  fairly  for  extremely  costly 
cases,  it  is  necessary  to  establish  a 
mechanism  whereby  an  adjustment  can 
be  made  to  help  guarantee  that 
payments  appropriately  reflect  the 
marginal  costs  of  care  for  outlier  cases. 
Under  the  LTCH  PPS,  it  is  also 
important  to  ensure  that  hospitals  are 
paid  correctly  for  short-stay  outlier 
cases.  We  believe  an  adjustment  for  the 
time  value  of  money  is  the  appropriate 
mechanism  to  use  to  ensure  equity  and 
accuracy  of  payments. 

Comment:  Several  commenters  noted 
the  potential  implications  a  retroactive 
adjustment  to  high-cost  outlier 
payments  may  have  on  a  beneficiary's 
use  of  lifetime  reserve  days.  Medicare 
beneficiaries  in  a  LTCH  are  much  more 
likely  to  exceed  their  90  days  of 
available  inpatient  care  during  a  LTCH 
stay  than  during  a  short-term  acute 
hospital  stay.  A  Medicare  beneficiary's 
lifetime  reserve  days  (days  91  through 
150)  are  not  used  as  long  as  coinsurance 
days  are  available  or  as  long  as  a  stay 
is  covered  under  the  LTC-DRG. 
However,  as  soon  as  a  day  of  care  moves 
the  beneficiary  into  the  high-cost  outlier 
category,  this  day  and  subsequent  days 
are  counted  against  the  beneficiary's 
lifetime  reserve  days,  and  the  stay  is 
paid  by  Medicare  as  a  high-cost  outlier, 
with  beneficiary  coinsurance  equal  to        y 
half  of  the  inpatient  deductible  amount. 
The  commenters  stated  that  the 
proposed  policy  would  result  in 
retroactive  adjustments  to  the  day  on  . 
which  a  patient's  stay  moves  into  the 
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high  cost  category,  thereby  retroactively 
adjusting  the  lifetime  reserve  days 
available  to  a  beneficiary. 

One  commenter  stated  that  coverage 
based  on  a  changing  cost-to-charge  ratio 
would  not  be  a  soimd  policy,  and  CMS 
should  consider  changing  the  high-cost 
outlier  threshold  determination  to  a  per 
diem  methodology  to  ensure  that  all 
beneficiaries  receive  the  same  number 
of  benefit  days  and  coverage. 

The  commenters  also  pointed  out 
that,  for  similar  reasons,  a  policy  that 
would  retroactively  reconcile  outlier 
pa5anents  will  create  an  unworkable 
system  for  the  administration  of 
Medicare  supplemental  (Medigap  and 
Medicaid)  payments,  since  such  a 
policy  anticipates  that  the  Medigap  and 
Medicaid  programs  will  make 
retroactive  adjustments  to  beneficiary 
benefits  and  payments.  The  commenters 
recommended  that  CMS  consider 
severing  the  link  between  the  count  of 
Part  A  benefit  days  and  cost  outlier 
status  and,  instead,  count  beneficiary 
Part  A  days  on  a  per  diem  basis  so  that 
the  Part  A  benefit  is  not  dependent 
upon  changes  to  the  cost-to-charge  ratio 
and  high-cost  outlier  status. 

Response:  We  have  reviewed  all  the 
comments  concerning  the  effect  of  the 
policy  for  reconciling  outlier  payments 
on  a  beneficiary's  lifetime  reserve  days 
and  eligibility  for  coverage  under  the 
Medigap  and  Medicaid  programs.  We 
believe  that  the  commenters  have  raised 
a  number  of  valid  concerns.  While  we 
are  adopting  as  final  the  policy  to 
reconcile  outlier  payments  upon  cost 
report  settlement  to  account  for 
differences  between  the  estimated  cost- 
to-charge  ratio  and  the  actual  cost-to- 
charge  ratio  for  the  period  during  which 
the  discharge  occurs,  we  believe  that, 
because  the  outlier  policy  changes  are 
intended  to  address  accuracy  of  outlier 
payments  rather  than  coverage  or 
eligibility,  any  changes  to  a  LTCH's 
outlier  payments  made  as  a  result  of 
reconciliation  should  not  retroactively 
affect  a  beneficiary's  lifetime  reserve 
days  or  coverage  status  under  Medigap 
or  Medicaid.  Specifically,  no  retroactive 
adjustments  will  be  made  to  determine 
the  day  on  which  a  beneficiary's  stay 
moves  to  high-cost  outlier  status,  and, 
therefore,  no  retroactive  adjustments 
will  be  made  to  lifetime  reserve  days 
used  or  available.  The  reconciliation  of 
outlier  payments  to  the  LTCH  by  the 
fiscal  intermediary  will  simply  be  a 
redetermination  of  outlier  payment 
upon  cost  report  settlement.  Similarly, 
no  retroactive  adjustments  are  required 
to  be  made  to  beneficiary  benefits  and 
pajmients  under  Medigap  and  Medicaid. 

Accordingly,  we  do  not  believe  it  is 
necessary  to  adopt  the  policy  suggested 


by  the  commenters  under  which 
beneficiary  Part  A  days  would  be 
counted  on  a  per  diem  basis,  since  the 
receipt  of  Part  A  benefits  will  not  be 
dependent  upon  changes  to  the  cost-to- 
charge  ratio  and  outlier  status. 

Comment:  Commenters  wrote  that 
since  the  LTCH  PPS  is  new  and  CMS 
and  the  LTCH  industry  have  almost  no 
experience  with  the  LTCH  PPS  and 
outlier  payments,  CMS  has  no  policy 
reason  for  changing  the  LTCH  PPS 
outlier  policy  at  this  time.  The 
commenters  stated  that  additional  time 
and  experience  under  the  new  system 
are  needed  before  CMS  has  the 
information  necessary  to  appropriately 
address  potential  problems. 

Response:  We  disagree  with  the 
commenters'  assertion  that  because  the 
LTCH  PPS  is  still  in  its  nascent  stages, 
the  challenges  that  have  siu'faced  under 
the  IPPS  may  not  yet  necessarily  apply 
to  the  LTCH  PPS.  However,  we  believe 
those  same  challenges  may  arise  in  the 
LTCH  PPS  context  because  many  of  this 
system's  features  are  modeled  after  the 
IPPS.  We  believe  that  being  proactive  in 
ensuring  the  accuracy  of  outlier 
payments  by  making  additional 
payments  only  for  truly  high-cost  cases 
is  a  matter  of  sound  public  policy.  It  is 
also  our  responsibility  to  ensure  the 
integrity  of  the  Medicare  Trust  Fund, 
which  we  believe  this  policy 
accomplishes.  We  note  that  we  will 
continue  to  monitor  all  aspects  of  the 
LTCH  PPS,  and  may  propose  to  make 
other  adjustments  in  the  future  if 
warranted. 

Comment:  One  commenter  asked  that 
CMS  clarify  the  effective  date  of  the 
proposed  cost-to-charge  ratio  policies. 
The  commenter  stated  that  if  the 
effective  date  is  for  discharges  occurring 
on  or  after  July  1,  2003,  then,  for  LTCHs 
with  a  fiscal  year  end  date  of  June  30, 
the  implementation  process  would  be 
eased  for  the  fiscal  intermediaries  and 
LTCHs.  However,  for  those  LTCHs  that 
do  not  have  a  fiscal  year  end  date  of 
June  30,  the  commenter  asserted  that  the 
task  of  accounting  for  the  proposed  cost- 
to-charge  ratio  regulations  would  be 
administratively  burdensome  for  the 
fiscal  intermediaries  and  LTCHs. 
Therefore,  the  commenter  requested  that 
the  effective  date  for  the  proposed 
outlier  regulations  should  be  for  cost 
reporting  periods  beginning  on  or  after 
July  1,2003. 

Response:  We  do  not  believe  that  the 
implementation  of  the  outlier  policies 
will  be  overly  burdensome  to  LTCHs.  As 
we  noted  previously,  although  this 
provision  is  effective  60  days  after  the 
date  of  publication  of  this  final  rule,  we 
understand  that,  given  the  large 
workload  and  limited  resources  of  our 


fiscal  intermediaries,  attempting  to 
implement  this  provision  for  all 
hospitals  receiving  outlier  payments  at 
the  same  time  would  create  an 
administrative  burden.  We  intend  to 
issue  a  program  instruction  in  the  near 
future  to  assist  fiscal  intermediaries  in 
implementing  this  provision  during  the 
remainder  of  the  LTCH  rate  year. 

Also,  as  we  stated  in  responses  to 
comments  above,  the  outlier  policy  on 
applying  a  LTCH's  actual  cost-to-charge 
ratio  to  determine  the  cost  of  a  case, 
even  where  the  LTCH's  actual  cost-to- 
charge  ra^io  falls  below  the  floor,  will 
become  effective  for  discharges 
occurring  on  or  after  August  8,  2003.  For 
purposes  of  making  outlier  payments 
between  July  1,  2003,  and  August  8, 
2003,  cost-to-charge  ratios  that  fall 
below  the  floor  will  be  replaced  by  the 
statewide  average,  while  any  outlier 
payments  made  on  or  after  August  8, 
2003,  will  be  determined  using  the 
actual  cost-to-charge  ratio,  even  if  that 
cost-to-charge  ratio  falls  below  the  floor. 

The  policies  at  §  412.84(i)(l),  (3),  and 
(4)  and  §412.84(m),  as  referenced  under 
the  LTCH  PPS  outlier  regulations  at 
§  412.525(a)(4)  and  §412. 529(c)(5) 
concerning  use  of  alternative  ratios  and 
the  elimination  of  the  floor  on  cost-to- 
charge  ratios  are  effective  for  discharges 
occurring  on  or  after  August  8,  2003. 
The  effective  date  of  the  policy 
concerning  use  of  the  most  recent 
tentatively  settled  cost  report  or  the 
most  recent  settled  cost  report  at 
§412.84{i)(2)  is  for  discharges  occurring 
on  or  after  October  1,  2003.  The 
effective  date  of  the  policy  regarding 
reconciliation  of  outlier  payments  is  for 
discharges  occurring  on  or  after  August 
8,  2003. 

For  example,  regardless  of  the  fiscal 
year  begin  date,  between  July  1,  2003, 
and  August  8,  2003.  if  a  hospital's  cost- 
to-charge  ratio  is  below  the  floor,  the 
hospital  would  continue  to  use  the 
statewide  average  cost-to-charge  ratio  as 
under  existing  policy.  However, 
beginning  with  discharges  occurring  on 
or  after  August  8, 2003,  the  hospital 
would  use  its  actual  cost-to-charge  ratio, 
even  if  it  were  below  the  floor,  and  not 
the  statewide  average  cost-to-charge 
ratio.  Similarly,  effective  August  8, 
2003,  under  §412.84(i)(l),  CMS  may  use 
an  alternative  cost-to-charge  ratio,  or  a 
hospital  may  request  that  the  fiscal 
intermediary  use  a  different  cost-to- 
charge  ratio  based  on  substantial 
evidence  presented  by  the  hospital. 
Then,  regardless  of  a  hospital's  fiscal 
year  begin  date,  effective  for  discharges 
occurring  on  or  after  October  1 ,  2003,  a 
hospital's  cost-to-charge  ratio  will  be   ' 
based  on  the  data  available  from  the 
most  recently  tentatively  settled  or  final 
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settled  cost  report,  whichever  is  later. 
Finally,  once  a  hospital  submits  to  the 
fiscal  intermediary  its  cost  report  for  the 
period  ending  on  or  after  August  8, 
2003,  the  fiscal  intermediary  would  use 
the  program  instructions  we  intend  to 
issue  in  the  near  future  that  will  provide 
specific  criteria  for  implementing  this 
provision  on  reconciliation. 

Comment:  A  commenter  who  wrote 
on  behalf  of  LTCHs  that  have  a  fiscal 
year  end  date  of  December  31 ,  asked  the 
following  questions  related  to  the 
proposed  cost-to-charge  ratio  policy:  (1) 
Will  the  cost-to-charge  ratio  for  outlier 
payments  be  derived  from  the  prior 
year's  (December  31.  2002)  cost  report 
or  from  the  fiscal  year  ending  December 
31,  2001,  cost  report,  since  the  fiscal 
year  ending  December  31,  2002,  cost 
report  is  not  due  to  the  Medicare  fiscal 
intermediary  until  May  31,  2003?  (2) 
Will  the  cost-to-charge  ratio  change 
when  the  fiscal  year  ending  December 
31.  2003,  cost  report  is  filed  on  May  31, 
2004?  (3)  Will  the  cost-to-charge  ratio 
for  fiscal  year  ending  December  31, 
2003,  outlier  payments  change  when  the 
cost  report  is  tentatively  settled  and 
finalized  in  2004  or  2005?  (4)  Will  the 
cost-to-charge  ratios  for  fiscal  year 
ending  December  31,  2003,  change 
when  appeals  are  settled  in  2006  or 
2007?  (5)  Will  each  Medicare  claim 
applicable  to  outlier  payments  be 
reprocessed  when  the  cost-to-charge 
ratio  changes? 

Response:  It  appears  that  the 
commenter  is  essentially  asking  how 
cost  report  settlement  will  affect 
changes  to  a  hospital's  cost-to-charge 
ratio.  As  explained  above,  each 
hospital's  cost-to-charge  ratio  may 
change  effective  for  discharges 
occurring  on  or  after  August  8,  2003,  in 
instances  where  the  cost-to-charge  ratio 
is  below  the  floor,  or  CMS  believes  an 
alternative  cost-to-charge  ratio  should 
be  used.  A  hospital's  cost-to-charge  ratio 
also  may  change  effective  for  discharges 
occurring  on  or  after  October  1,  2003, 
based  on  the  most  recent  tentatively 
settled  cost  report,  or  the  final  settled 
cost  report,  whichever  is  later. 

In  response  to  the  commenter's  third 
question,  the  reconciliation  policy  is 
effective  for  discharges  occurring  on  or 
after  60  calendar  days  after  the 
publication  of  this  final  rule.  As  we 
stated  above,  we  intend  to  issue  a 
program  instruction  to  fiscal 
intermediaries  in  the  near  future  that 
will  provide  specific  criteria  for 
determining  how  the  reconciliation  of 
outlier  payments  will  be  implemented. 
However,  we  note,  as  with  other  cost 
report  settlement  issues,  the  hospital 
may  appeal  the  Notice  of  Program 
Reimbursement  for  the  December  31, 


2004,  cost  report  and  the  cost-to-charge 
ratio,  and,  therefore,  outlier  payments 
may  change  depending  on  the  outcome 
of  the  appeal. 

Finally,  in  response  to  the 
commenter's  fifth  question,  not  all 
claims  may  be  reprocessed  when  the 
cost-to-charge  ratio  changes  upon 
reconciliation.  Again,  as  explained 
previously,  we  intend  to  issue  a 
program  instruction  to  fiscal 
intermediaries  that  will  provide  specific 
criteria  for  determining  how  the 
reconciliation  of  outlier  payments  will 
be  implemented. 

Comment:  One  commenter  supported 
the  proposal  to  use  more  recent  cost-to- 
charge  ratios  to  calculate  outlier 
payments  and  eliminate  the  use  of  the 
statewide  average  eost-to-charge  ratio 
floor,  but  expressed  concern  that  an 
abrupt  change  to  cost-to-cheirge  ratios 
would  create  significant  and 
unanticipated  reductions  in  outlier 
payments  and  urged  CMS  to  implement 
a  transition  period  for  all  hospitals  that 
would  be  adversely  affected  by  the 
proposed  policy  changes. 

Response:  We  have  received  many 
comments  stating  that  a  transition 
period  is  necessary,  mostly  in  relation  to 
the  proposed  policy  for  IPPS  outlier 
payments.  In  the  context  of  LTCHs,  we 
do  not  believe  that  this  policy  will 
result  in  significant  reductions  in 
historic  outlier  payments,  because  the 
LTCH  PPS  is  a  new  system,  there  were 
no  outlier  payments  under  the  previous 
reasonable  cost-based  payment 
methodology,  and  LTCHs  only  recently 
had  the  opportunity  to  choose  whether 
they  wish  to  be  reimbursed  on  a  blend 
of  LTCH  PPS  and  reasonable  cost-based 
payments  over  a  5-year  period,  or  on 
100  percent  of  the  Federal  rate. 
Therefore,  we  do  not  believe  that  the 
proposed  changes  to  the  outlier  policy 
will  place  any  LTCHs  at  risk  for  a 
substantial  loss  of  reimbursement.  In 
addition,  as  stated  above,  we  believe 
that  the  proposed  policy  changes  will 
ensure  that  the  fixed-loss  amount  is 
established  at  a  reasonable  level  and 
that  each  hospital  will  be  reimbursed  for 
high-cost  and  short-stay  outlier  cases  in 
an  accurate  and  equitable  manner.  Thus, 
we  believe  that  it  is  in  the  best  interest 
of  CMS  and  the  hospital  community  as 
a  whole  to  forego  a  transition  period  and 
implement  the  proposed  changes  to  the 
outlier  policy  as  soon  as  possible. 

E.  Provisions  of  the  Final  Rule 

Consistent  with  the  final  IPPS  outlier 
policy  in  this  final  rule,  we  are  revising 
§§  412.525(a)(4)  and  412.529(c)(5)  to 
specify  that,  for  discharges  from  LTCHs 
under  the  LTCH  PPS  occurring  on  or 
after  October  1,  2002,  and  before  August 


8,  2003,  no  reconciliations  will  be  made 
to  high-cost  outlier  payments  or  to 
short-stay  outlier  payments, 
respectively,  upon  cost  report 
settlement  to  account  for  differences 
between  the  estimated  cost-to-charge 
ratio  and  the  actual  cosl-to-charge  ratio 
of  the  case.  We  are  specifying  in 
§§412.525(a)(4)(iii)and 
412.529(c)(5)(iii)  that  for  discharges 
from  LTCHs  under  the  LTCH  PPS 
occurring  on  or  after  October  1,  2003, 
high-cost  outlier  payments  and  short- 
stay  outlier  payments,  respectively,  are 
subject  to  the  provisions  of  §412.84(i)(2) 
(which  are  applicable  to  IPPS  hospitals). 

G.  Short-Stay  Outlier  Cases 

A  short-stay  outlier  case  may  occur 
when  a  beneficiary  receives  less  than 
the  full  course  of  treatment  at  the  LTCH 
before  being  discharged.  These  patients 
may  be  discharged  to  another  site  of 
care  or  they  may  be  discharged  and  not 
readmitted  because  they  no  longer 
require  treatment.  Furthermore,  patients 
may  expire  early  in  their  LTCH  stay. 

As  we  discussed  in  the  August  30, 
2002,  LTCH  PPS  final  rule  (67  FR 
55970),  generally  LTCHs  are  defined  by 
statute  as  having  an  average  length  of 
stay  of  greater  than  25  days.  We  believe 
that  a  payment  adjustment  for  short-stay 
outlier  cases  results  in  mote  appropriate 
payments,  because  these  cases  most 
likely  would  not  receive  a  full  course  of 
treatment  in  such  a  short  period  of  time 
and  a  full  LTC-DRG  payment  may  not 
always  be  appropriate.  Payment-to-cost 
ratios  simulated  for  LTCHs,  for  the  cases 
described  above,  show  that  if  LTCHs 
receive  a  full  LTC-DRG  payment  for 
those  cases,  they  would  be  significantly 
"overpaid"  for  the  resources  they  have 
actually  expended. 

Under  §412.529,  we  adjust  the  per 
discharge  payment  for  a  short-stay 
outlier  patient  to  the  least  of  120  percent 
of  the  cost  of  the  case,  120  percent  of  the 
LTC-DRG  specific  per  diem  amount 
multiplied  by  the  length  of  stay  of  that 
discharge,  or  the  full  LTC-DRG 
payment,  for  all  cases  with  a  length  of 
stay  up  to  and  including  five-sixths  of 
the  geometric  average  length  of  stay  of 
the  LTC-DRG. 

As  we  discussed  in  section  VI. C.  3.  of 
the  March  7,  2003,  proposed  rule,  in  the 
March  5,  2003,  proposed  rule  (68  FR 
10420),  we  proposed  to  revise  the 
methodology  for  determining  cost-to- 
charge  ratios  for  acute  care  hospitals 
imder  the  IPPS  because  we  became         ^ 
aware  that  payment  vulnerabilities  exist 
in  the  ciurent  IPPS  outlier  policy. 
Because  the  LTCH  PPS  high-cost  outlier 
and  short-stay  outlier  payments  are  also 
based  on  cost-to-charge  ratios  as  under 
the  IPPS,  we  believe  they  are 
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susceptible  to  the  same  payment 
vulnerabilities  as  the  IPPS  and, 
therefore,  merit  revision.  As  proposed 
for  acute  care  hospitals  under  the  IPPS 
at  proposed  §  412.84(i)  and  (m)  in  the 
March  5,  2003,  proposed  rule  (68  FR 
10429)  and  as  we  proposed  for  LTCHs 
above  for  high-cost  oudier  payments  at 
§412.525(a)(4)(ii),  we  proposed  under 
§  412.529  that  short-stay  outlier 
payments  would  be  subject  to  the 
proposed  provisions  in  the  regulations 
at  §412.84(ii  and  (m).  Therefore, 
consistent  with  the  proposed  changes  to 
the  high-cost  outlier  policy  discussed  in 
section  VI.C.3.  of  the  March  7,  2003, 
proposed  rule,  we  proposed,  by  cross- 
referencing  §  412.84(i),  that  fiscal 
intermediaries  would  use  either  the 
most  recent  settled  cost  report  or  the 
most  recent  tentatively  settled  cost 
report,  whichever  is  later,  in  estimating 
a  LTCH's  cost-to-charge  ratio.  We  also 
proposed,  by  cross-referencing 
§412.84(i),  that  the  applicable  statewide 
average  cost-to-charge  ratio  would  only 
be  applied  when  a  LTCH's  cost-to- 
charge  ratio  exceeds  the  ceiling.  Finally, 
we  proposed,  by  cross-referencing 
§412.84(m),  that  any  reconciliation  of 
payments  for  short-stay  outliers  would 
be  made  upon  cost  report  setUement  to 
account  for  differences  between  the 
estimated  cost-to-charge  ratio  and  the 
actual  cost-to-charge  ratio  for  the  period 
during  which  the  discharge  occurs.  We 
further  noted  that  as  was  the  case  with 
the  proposed  changes  to  the  outlier 
policy  for  acute  care  hospitals  under  the 
IPPS,  we  were  still  assessing  the 
procedural  changes  that  would  be 
necessary  to  implement  this  change. 

We  received  numerous  comments  on 
the  proposed  changes  to  the  outlier 
policy  as  it  relates  to  short-stay  outliers. 
We  have  summarized  and  responded  to 
these  comments  in  the  previous  section   ■ 
related  to  outlier  payments  luider  the 
LTCH  PPS.  Therefore,  as  discussed 
above,  under  §412.529,  short-stay 
outlier  payments  are  subject  to  the 
provisions  of  §§412.84(i)(l).  (3).  and  (4) 
and  §412.84(m)  for  discharges  occurring 
on  or  after  August  8,  2003,  and  subject 
to  the  provisions  of  §412.84(i)(2)  for 
discharges  occurring  on  or  after  October 
1,  2003. 

Vm.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA).  we  are  required  to 
provide  30-day  notice  in  the  Federal 
Register  and  solicit  public  comment 
before  a  collection  of  information 
requirement  is  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  In  order  to  fairly 
evaluate  whether  an  information 


collection  should  be  approved  by  OMB, 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (PRA)  requires 
that  we  solicit  comment  on  the 
following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

In  the  March  5,  2003,  proposed  rule, 
we  solicited  comment  on  the 
recordkeeping  requirements  referenced 
in  the  proposed  amendments  to 
§412.84.  Under  the  proposed 
amendments  to  §  412.84(h),  a  hospital 
may  request  that  its  fiscal  intermediary 
use  a  different  (higher  or  lower)  cost-to- 
charge  ratio  based  on  substantial 
evidence  presented  by  the  hospital.  The 
biu-den  imposed  by  this  section  is  the 
time  it  takes  to  write  the  request.  We 
estimated  that  120  hospitals  would 
make  this  request  per  year  and  that  it 
would  take  each  one  8  hours  for  a  total 
aimual  burden  of  960  hours. 

We  did  not  receive  any  comments  on 
this  information  collection  requirement 
and  are  making  no  revisions  to  it.  We 
will  submit  this  information  collection 
requirepient  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  in  accordance  with  the 
Paperwork  Reduction  Act.  The 
requirement  will  not  go  into  effect  until 
we  receive  OMB  approval. 

If  you  comment  on  this  information 
collection  and  recordkeeping 
requirement,  please  mail,  e-mail  or  fax 
copies  directly  to  the  following: 
Centers  for  Medicare  &  Medicaid 
Services,  Office  of  Strategic 
Operations  and  Regulatory  Affairs, 
Regulations  Development  and 
Issuances  Group,  Attn:  Julie  Brown, 
CMS-1243-F,  Room  C5-16-03,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850; 
and 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC 
20503.  Attn.:  Brenda  Aguilar,  CMS 
Desk  Officer,  baguilar@omb.eop.gov. 
Fax:  (202)  395-6974. 

IX.  Impact  Analysis 

A.  Introduction 

We  have  examined  the  impacts  of  this 
final  rule  as  required  by  Executive 
Order  12866  (September  1993, 


Regulatory  Planning  and  Review)  and 
the  Regulatory  Flexibility  Act  (RFA) 
(September  19.  1980,  Pub.  L.  96-354), 
section  1102(b)  of  the  Social  Security 
Act.  the  Unfunded  Mandates  Reform 
Act  of  1995  Pub.  L.  104-4).  and 
Executive  Order  13132. 

B.  Executive  Order  12866 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and. 
if  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental.  puBlic  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
in  any  1  year). 

We  have  determined  that  this  final 
rule  is  a  major  rule  as  defined  in.  5 
U.S.C.  804(2).  We  estimate  the  total 
impact  of  the  policies  implemented  in 
this  final  rule  will  be  to  reduce  outlier 
payments  for  the  remainder  of  FT  2003 
by  $150  million.  Therefore,  we  have 
prepared  the  quantitative  analysis  under 
this  impact  analysis  section  at  IX.G.  t)f 
this  preamble. 

C.  Regulatory  Flexibility  Analysis 

The  RFA  requires  agencies  to  analyze 
•options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations,  and 
government  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  based  on  their 
nonprofit  status  or  by  having  revenues 
of  $6  million  to  $29  million  in  any  1 
year.  For  purposes  of  the  RFA,  all 
hospitals  and  other  providers  and 
suppliers  are  considered  to  be  small 
entities.  Individuals  and  States  are  not 
included  in  the  definition  of  a  small 
entity.  As  stated  above,  we  have 
prepared  the  quantitative  analysis  under 
this  impact  analysis  section  at  IX.G.  of 
this  preamble. 

D.  Effects  on  Rural  Hospitals 

Section  1102(b)  of  the  Social  Security 
Act  requires  us  to  prepare  a  regulatory 
impact  analysis  for  any  final  rule  that 
may  have  a  significant  intpact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  With  the  exception  of 
hospitals  located  in  certain  New 
England  counties,  for  purposes  of 
section  1102(b)  of  the  Act,  we  define  a 
small  rural  hospital  as  a  hospital  with 
fewer  than  100  beds  that  is  located 
outside  of  a  Metropolitan  Statistical 
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Area  (MSA)  or  New  England  County 
Metropolitan  Area  (NECMA).  Section 
601(g)  of  the  Social  Security 
Amendments  of  1983  (Pub.  L.  98-21) 
designated  hospitals  in  certain  New 
England  counties  as  belonging  to  the 
adjacent  NECMA.  Thus,  for  purposes  of 
the  IPPS,  we  classify  these  hospitals  as 
urban  hospitals. 

It  is  clear  that  the  changes  we  are 
making  in  this  final  rule  will  affect  both 
a  substantial  number  of  small  rural 
hospitals  as  well  as  other  classes  of 
hospitals,  and  that  the  effects  on  some 
hospitals  might  be  significant. 
Therefore,  the  discussion  of  the 
quantitative  analysis  under  section  IX.G. 
of  this  preamble,  in  combination  with 
the  rest  of  this  final  rule,  constitutes  a 
combined  regulatory  impact  analysis 
and  regulatory  flexibility  analysis. 

E.  Unfunded  Mandates 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4)  also  requires  that  agencies  assess 
anticipated  costs  and  benefits  before 
issuing  any  proposed  rule  or  a  final  rule, 
which  has  been  preceded  by  a  proposed 
rule,  that  may  result  in  an  expenditure 
in  any  one  year  by  State,  local,  or  tribal 
govenunents,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million.  This 
Final  rule  does  not  result  in  any 
unfunded  mandates  for  State,  local,  or 
tribal  governments  or  the  private  sector, 
as  defined  by  section  202. 

F.  Federalism 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  and  a  subsequent  final 
rule  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
govenunents,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
We  have  reviewed  this  final  rule  in  light 
of  Executive  Order  13132  and  have 
determined  that  it  does  not  have  any 
negative  impact  on  the  rights,-  roles,  and 
responsibilities  of  State,  local,  or  tribal 
governments. 

G.  Quantitative  Analysis 

As  described  above,  the  changes  we 
are  making  in  this  final  rule  will  better 
target  outlier  payments  to  the  most 
costly  cases.  First,  we  are  providing  that 
fiscal  intermediaries  will  no  longer 
assign  the  statewide  average  cost-to- 
charge  ratio  in  place  of  the  actual  cost- 
to-charge  ratio  when  the  hospital's 
actual  ratio  is  more  than  3  standard 
deviations  below  the  geometric  mean 
cost-to-charge  ratio.  Second,  we  are 
implementing  the  use  of  the  most  recent 
tentatively  settled  Medicare  cost  report 
to  determine  a  hospital's  cost-to-charge 


ratio.  Third,  outlier  payments  may  be 
subject  to  reconciliation  when  the  cost 
report  corresponding  with  the  outlier 
cases  is  settled,  using  the  actual  cost-to- 
charge  ratio  calculated  fi-om  the  final 
settled  cost  report  rather  than  the  cost- 
to-charge  ratio  from  the  latest  tentative 
settled  cost  report  at  the  time  the  claim 
is  processed. 

We  anticipate  these  changes  will 
lower  payments  to  hospitals  that  have 
been  aggressively  gaming  the  existing 
outlier  payment  methodology  by 
manipulating  their  charges  toward  those 
hospitals  with  truly  high-cost  cases  (by 
lowering  the  thresholds).  For  some 
hospitals,  the  effects  of  the  reduced 
payments  may  be  quite  dramatic.  For 
those  hospitals,  the  impact  of  this  final 
rule  will  be  to  significantly  decrease 
their  outlier  payments.  It  is  difficult  to 
quantify  precisely  the  impact  on  these 
hospitals  of  this  change  because  we  will 
not  know  the  final  applicable  cost-to- 
charge  ratios  until  the  cost  reports  are 
settled.  However,  assuming  that  once 
concurrent  cost-to-charge  ratios  are  used 
for  these  hospitals,  their  outlier 
payments  as  a  percent  of  their  total  DRG 
payments  are  similar  to  past  levels,  we 
estimate  a  reduction  of  $50  million  in 
outlier  payments  to  these  hospitals  for 
the  2  months  remaining  in  FY  2003. 

For  the  43  hospitals  currently 
receiving  outlier  payments  on  the  basis 
of  a  statewide  average  cost-to-charge 
ratio  because  their  actual  ratios  are 
below  the  lower  threshold,  their  outlier 
payments  will  begin  to  decline  effective 
for  discharges  occurring  on  or  after  60 
days  following  the  date  of  publication  of 
this  final  rule.  However,  it  is  difficult  to 
quantify  the  impacts  upon  these 
hospitals  because  we  do  not  have  data 
available  to  assess  whether  they  have 
increased  their  charges  in  order  to  offset 
any  anticipated  reduction  in  their 
outlier  payments.  However,  assuming 
no  behavioral  responses  on  the  part  of 
hospitals,  we  estimate  that,  for  the 
approximately  2  months  remaining  in 
FY  2003  after  this  change  goes  into 
effect,  payments  to  these  hospitals  will 
decline  by  $95  million. 

For  most  hospitals,  this  final  rule  will 
not  have  an  impact  on  their  FY  2003 
outlier  payments.  This  is  because  the 
fixed-loss  threshold  is  remaining  at 
$33,560,  and  for  the  changes  effective 
during  FY  2003,  we  will  instruct  the 
fiscal  intermediaries  to  focus  their 
limited  resoim:es  only  on  those 
hospitals  that  appear  to  have 
disproportionately  benefited  from  the 
time  lag  in  updating  their  cost-to-charge 
ratios.  Also,  we  will  not  require  the  use 
of  more  recent  cost-to-charge  ratios  until 
FY  2004. 


We  have  examined  the  potential 
impact  of  the  changes  in  the 
methodology  for  determining  cost-to- 
charge  ratios  for  purposes  of  payment  of 
high-cost  outliers  and  short-stay  outliers 
under  the  LTCH  PPS.  Because  the  LTCH 
PPS  is  a  new  system  that  has  only  been 
in  effect  since  October  1,  2002,  and  the 
vulnerabilities  that  have  surfaced  under 
the  IPPS  do  not  yet  necessarily  apply  to 
LTCHs,  we  do  not  believe  these  policies 
will  have  a  significant  financial  impact 
on  LTCHs  in  FY  2003.       <. 

H.  Alternatives  Considered 

For  purposes  of  this  analysis,  we 
considered  several  alternatives  to  the 
changes  we  are  finalizing  in  this  rule  as 
discussed  above.  One  alternative  would 
be  to  not  make  any  changes  to  the 
current  outlier  policy.  However,  we 
believe  that  in  light  of  the  evidence  that 
hospitals  have  been  manipulating  oiu* 
current  outlier  policy,  it  is  important  to 
change  the  current  policy  as  it  existed 
prior  to  this  final  rule,  to  ensure  these 
payments  go  to  truly  expensive  cases. 
Therefore,  we  do  not  believe  retaining 
that  current  policy  is  a  viable  option. 

We  also  considered  establishing  a 
policy  that  hospitals'  cost-to-charge 
ratios  would  be  based  on  their  rates-of- 
increase  in  charges  as  an  alternative  to 
reconciling  outlier  payments  on  the  cost 
reports.  However,  we  believe  this 
approach  would  be  extremely  complex. 
In  addition,  this  approach  would 
require  us  to  make  assumptions  about 
the  relationship  between  costs  and 
charges  that  may  not  apply  in  particular 
circumstances.  Therefore,  this 
alternative  would  be  likely  to  lead  to 
inequitable  treatment  of  some  hospitals. 

We  considered  eliminating  the 
application  of  statewide  average  cost-to- 
charge  ratios  altogether.  However,  it  is 
necessary  to  have  some  ratio  to  assign 
to  new  hospitals  that  have  not  yet  filed 
their  first  cost  report.  Also,  we  believe 
it  remains  appropriate  to  assign  the 
statewide  average  cost-to-charge  ratio  in 
cases  where  a  hospital's  cost-to-charge 
ratio  exceeds  3  standard  deviations  from 
the  geometric  mean. 

/.  Executive  Order  12866 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  final  rule 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subiects  in  42  CFR  Part  412 

Administrative  practice  and 
procedure.  Health  facilities.  Medicare, 
Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

■  For  the  reasons  stated  in  the  preamble 
of  this  final  rule,  the  Centers  for 
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Medicare  &  Medicaid  Services  amends 
42  CFR  part  412  as  follows: 

PART  412— PROSPECTIVE  PAYMENT 
SYSTEMS  FOR  INPATIENT  HOSPITAL 
SERVICES 

■  1.  The  authority  citation  for  Part  412 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

■  2.  Section  412.84  is  amended  by — 

■  A.  Revising  paragraph  (h). 

■  B.  Redesignating  paragraphs  (i),  (j),  and 
(k)  as  paragraphs  (j),  (k),  and  (1), 
respectively. 

■  C.  Adding  a  new  paragraph  (i). 

■  D.  In  redesignated  paragraph  (k), 
removing  the  phrase  "paragraph  (k)  of 
this  section"  and  adding  in  its  place 
"paragraph  (1)  of  this  section." 

■  E.  In  redesignated  paragraph  (1), 
removing  the  phrase  "paragraph  (j)  of 
this  section"  and  adding  in  its  place 
"paragraph  (k)  of  this  section." 

■  F.  Adding  a  new  paragraph  (m). 

■  The  additions  and  revisions  read  as 
follows: 

§  41 2.84  Payment  for  extraordinarily  high- 
cost  cases  (cost  outliers). 

***** 

(h)  For  discharges  occvuring  before 
October  1,  2003,  the  operating  and 
capital  cost-to-charge  ratios  used  to 
adjust  covered  charges  are  computed 
annually  by  the  intermediary  for  each 
hospital  baised  on  the  latest  available 
settled  cost  report  for  that  hospital  and 
charge  data  for  the  same  time  period  as 
that  covered  by  the  cost  report.  For 
discharges  occiuxing  before  August  8, 
2003,  statewide  cost-to-charge  ratios  are 
used  in  those  instances  in  which  a 
hospital's  operating  or  capital  cost-to- 
charge  ratios  fall  outside  reasonable 
parameters.  CMS  sets  forth  the 
reasonable  parameters  and  the  statewide 
cost-to-charge  ratios  in  each  year's 
annual  notice  of  prospective  payment 
rates  published  in  the  Federal  Register 
in  accordance  with  §  412.8(b). 

(i)(l)  For  discharges  occurring  on  or 
after  August  8,  2003,  CMS  may  specify 
an  alternative  to  the  ratios  otherwise 
applicable  under  paragraphs  (h)  or  (i)(2) 
of  this  section.  A  hospital  may  also 
request  that  its  fiscal  intermediary  use  a 
different  (higher  or  lower)  cost-to-charge 
ratio  based  on  substantial  evidence 
presented  by  the  hospital.  Such  a 
request  must  be  approved  by  the  CMS 
Regional  Office. 

(2)  For  discharges  occiurring  on  or 
after  October  1,  2003,  the  operating  and 


capital  cost-to-charge  ratios  applied  at 
the  time  a  claim  is  processed  are  based 
on  either  the  most  recent  settled  cost 
report  or  the  most  recent  tentative 
settled  cost  report,  whichever  is  from 
the  latest  cost  reporting  period. 

(3)  For  discharges  occurring  on  or 
after  August  8,  2003,  the  fiscal 
intermediary  may  use  a  statewide 
average  cost-to-charge  ratio  if  it  is 
unable  to  determine  an  acciu^te 
operating  or  capital  cost-to-charge  ratio 
for  a  hospital  in  one  of  the  following 
circumstances: 

(i)  New  hospitals  that  have  not  yet 
submitted  their  first  Medicare  cost    . 
report.  (For  this  purpose,  a  new  hospital 
is  defined  as  an  entity  that  has  not 
accepted  assignment  of  an  existing 
hospital's  provider  agreement  in 
accordance  with  §  489.18  of  this 
chapter.) 

(ii)  Hospitals  whose  operating  or 
capital  cost-to-charge  ratio  is  in  excess 
of  3  standard  deviations  above  the 
corresponding  national  geometric  mean. 
This  mean  is  recalculated  annually  by 
CMS  and  published  in  the  annual  notice 
of  prospective  payment  rates  issued  in 
accordance  with  §  412.8(b). 

(iii)  Other  hospitals  for  whom  the 
fiscal  intermediary  obtains  accurate  data 
with  which  to  calculate  either  an 
operating  or  capital  cost-to-charge  ratio 
(or  both)  are  not  available. 

(4)  For  discharges  occurring  on  or 
after  August  8,  2003,  any  reconciliation 
of  outlier  payments  will  be  based  on 
operating  and  capital  cost-to-charge 
ratios  calculated  based  on  a  ratio  of 
costs  to  charges  computed  from  the 
relevant  cost  report  and  charge  data 
determined  at  the  time  the  cost  report 
coinciding  with  the  discharge  is  settled. 
***** 

(m)  Effective  for  discharges  occurring 
on  or  after  August  8,  2003,  at  the  time 
of  any  reconciliation  under  paragraph 
(h)(3)  of  this  section,  outlier  payments 
may  be  adjusted  to  account  for  the  time 
value  of  any  underpayments  or 
overpayments.  Any  adjustment  will  be 
based  upon  a  widely  available  index  to 
be  established  in  advance  by  the 
Secretary,  and  will  be  applied  from  the 
midpoint  of  the  cost  reporting  period  to 
the  date  of  reconciliation. 

§412.116    [Amended] 

■  3.  In  §  412.116(e),  the  second  sentence 
is  removed. 

■  4.  Section  412.525  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 


§  41 2.525    Adjustments  to  the  Federal 
prospective  payment 

(a)  Adjustments  for  high-cost  outliers. 

*  *  * 

(4)(i)  For  discharges  occurring  on  or 
after  October  1 ,  2002  and  before  August 
8,  2003,  no  reconciliations  will  be  made 
to  outlier  payments  upon  cost  report 
settlement  to  account  for  differences     » 
between  the  estimated  cost-to-charge 
ratio  and  the  actual  cost-to-charge  ratio 
of  the  case. 

(ii)  For  discharges  occurring  on  or 
after  August  8,  2003,  high-cost  outlier 
payments  are  subject  to  the  provisions 
of  §§412.84{i)(l),  (i)(3),  and  (i)(4)  and 
(m)  for  adjustments  of  cost-to-charge 
ratios. 

(iii)  For  discharges  occurring  on  or 
after  October  1,  2003,  high-cost  outlier 
payments  are  subject  to  the  provisions 
of  §  412.84(i)(2)  for  adjustments  to  cost- 
to-charge  ratios. 
***** 

■  5.  Section  412.529  is  amended  by 
revising  paragraph  {c)(5)  to  read  as 
follows: 

§  41 2.529    Special  payment  provision  for 
short-stay  outliers. 

***** 

(c)*  *  * 

(5)(i)  For  discharges  occurring  on  or 
after  Cictober  1,  2002  and-before  August 
8,  2003,  no  reconciliations  will  be  made 
to  short-stay  outlier  payments  upon  cost 
report  settlement  to  account  for 
differences  between  cost-to-charge  ratio 
and  the  actual  cost-to-charge  ratio  of  the 
case. 

(ii)  For  discharges  occurring  on  or 
after  August  8,  2003,  short-stay  outlier 
payments  are  subject  to  the  provisions 
of  §§412.84(i)(l),  (i)(3),  and  (i)(4)  and 
(m)  for  adjustments  of  cost-to-charge 
ratios. 

(iii)  For  discharges  occurring  on  or 
after  October  i,  2003,  short-stay  outlier 
payments  are  subject  to  the  provisions 
of  §  412.84(i)(2)  for  adjustments  to  cost- 
to-charge  ratios. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance.) 

Dated:  May  30.  2003. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  &■ 
Medicaid  Services. 

Approved:  June  3,  2003. 
Tommy  G.  Thompson, 
Secretary. 

[FR  Doc.  03-14492  Filed  &-5-03;  3:27  pm) 
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97 32676,33020 

Proposed  Rules: 

2 33043,  33666 

15 32720 

25 33666 

64. 32720 

73 33431,  33668,  33669 

48  CFR 

2 ■. : 33231 


32 * 33231 

52 33231 

252 33026 

Proposed  Rules: 

15 33330 

31 : 33326 

52 33326 

206 33057 

49  CFR 

•107 32679 

171 .' 32679 

173 , 32679 

177 32679 

180 32679 

567 33655 

571 33655 

574 33655 

575 33655 

597 , 33655 

50  CFR 

100 33402 

648 33882 

660 32680 

Proposed  Ruies: 

16 33431 

17 33058,33234 

402 33806 

648 : 33432 

660 33670 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JUNE  9,  2003 

AGRICULTURE 
DEPARTMENT 

Forest  Service 

State  and  private  forestry 
assistance; 

Forest  Land  Enhancement 
Program;  publisfied  6-9-03 

AGRICULTURE 
DEPARTMENT 
Grain  Inspection,  Packers 
and  Stockyards 
Administration 
Fees: 
Rice  inspection  services; 
published  5-9-03 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act; 
implementation — 
Futures  commission 
merchants  and 
introducing  brokers; 
customer  identification 
programs;  published  5- 
9-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Illinois;  published  5-9-03 

Massachusetts;  published  4- 
8-03 

Wisconsin;  published  4-10- 

03 
Hazardous  waste  program 
authorizations: 

Nebraska;  published  4-10-03 
Oklahoma;  published  4-9-03 
Utah;  published  4-10-03 
Superfund  program: 
Small  Business  LiatHlity 

Relief  and  Brownsfields 

Revitalization  Act; 
'    innocent  landowners; 

standards  and  practKss 

for  all  appropriate  inquiry; 

published  5-9-03 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 
of  assignments: 


Texas;  published  5-6-03 
Television  stations;  table  of 
assignments: 

Virgin  islands;  published  5- 
6-03 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act; 
implementation — 
Banks,  savings 
associations,  credit 
unions,  etc.;  customer 
identification  programs; 
publistied  5-9-03 

FEDERAL  RESERVE 
SYSTEM 

Currency  and  foreign 
transactior\s;  financial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act; 
implementation — 

Banks,  savings 
associations,  credit 
unions,  etc.;  customer 
kJentification  programs; 
published  5-9-03 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Sponsor  name  and  address 
changes — 
Fort  Dodge  Animal 
Health;  Division  of 
Wyeth  HokJings  Corp.; 
published  6-9-03 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 

Alat>ama;  published  6-9-03 
JUSTICE  DEPARTMENT 
Prisons  Bureau 

Inmate  control,  custody,  care, 
etc.: 

Release  transportation 
regulations;  clarification; 
published  6-9-03 

LABOR  DEPARTMENT 
Employee  Benefits  Security 
Administration 

Employee  Retirement  Income 
Security  Act: 

Section  3(40)  collective 
bargaining  agreements — 
Plans  established  or 

maintained;  published  4- 

9-03 
Plans  established  or 

maintained; 

administrative  hearing 

procedures;  published 

4-9-03 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Cun-ency  and  foreign 
transactions:  financial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act; 
implementation — 

Banks,  savings 
associations,  credit 
unions,  etc.;  customer 
identification  programs; 
published  5-9-03 

NUCLEAR  REGULATORY 
COMMISSION 

Radiation  protection  standards: 
Radiation  exposure  reports; 
personal  information 
labeling;  published  3-25- 
03 

SECURITIES  AND 
EXCHANGE  COMMISSION     . 
Currency  and  foreign 
,  transactions;  financial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act; 
implementation — 

Broker-dealers;  customer 

identification  prograrns; 

publistied  5-9-03 
Mutual  funds;  customer 

identification  programs; 

put>lished  5-9-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 

Airbus;  published  5-23-03 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Indian  reservation  roads 
bridge  program;  published 
5-8-03 

Railroad-highway  projects; 
published  5-8-03 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  materials: 

Hazardous  materials 
transportation — 

DOT  specificatk>n 
cylinders;  maintenance, 
requalification,  repair, 
and  use  requirements; 
published  5-8-03 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act; 
implementation — 


Banks,  savings  A 

associations,  credrt 
unions,  etc.;  customer 
identification  programs; 
published  5-9-03 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes; 

Basis  adjustments  among 
partnership  assets: 
allocation:  published  6-9- 
03 

TREASURY  DEPARTMENT 

Currency  and  foreign 
transactions:  financial 
reporting  and  recordkeeping 
requirements: 

USA  PATRIOT  Act: 
implementation — 

Banks,  savings 
associations,  credit 
unions,  etc.;  customer 
identification  programs; 
published  5-9-03 

Broker-dealers;  customer 
identification  programs; 
published  5-9-03 

Futures  commission 
merchants  and 
introducing  brokers: 
customer  identification 
programs;  published  5- 
9-03 

Mutual  funds;  customer 
identification  programs; 
published  5-9-03 

TREASURY  DEPARTMENT 

Thrift  Supervision  Office 

Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 

USA  PATRIOT  Act; 
implementation — 

Banks,  savings 
associations,  credit 
unions,  etc.;  customer 
identifk:ation  programs; 
published  5-9-03 

VETERANS  AFFAIRS 
DEPARTMENT 

Vocational  rehabilitation  and  ' 
education: 

Veterans  educatkxi — 

Montgomery  Gl  Bill-Active 

Duty  and  Survivors'  and 

Dependents' 

Educational  Assistance 
.    programs:  rates  payable 

increase:  published  6-9- 

03 

Montgomery  Gl  Bill-Active 
Duty;  additional 
opportunity  to 
participate  and  ottier 
miscellar>eous  issues; 
published  6-9-03 


IV 
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COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Nectarines  and  peaches 
grown  in — 

California;  comments  due  by 
6-20-03;  published  4-21-     ' 
03  [FR  03-09672) 
Potatoes  (Irish)  grown  in — 
Colorado;  comments  due  by 
6-16-03;  published  5-30- 
03  (FR  03-13519) 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importation  of 
animals  and  animal 
products: 

Portland  International 
Airport,  OR;  livestock      » 
exportation  port 
designation;  comments 
due  by  6-18-03;  published 
5-19-03  [FR  03-12389) 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Exotic  Newcastle  disease; 
quarantine  area 
designations — 
Texas  and  New  Mexico; 
comments  due  by  6-16- 
03;  published  4-16-03 
(FR  03-09322) 
Plant-related  quarantine, 
domestic: 

Asian  longhorned  bettle; 
comments  due  by  6-18- 
03;  published  5-19-03  [FR 
03-12390) 
AGRICULTURE 
DEPARTMENT 
Food  Safety  and  Inspection 
Service 

Meat  and  poultry  inspection: 
Multi-serve,  meal-type  meat 
and  poultry  products; 
nutrient  content  claims; 
comments  due  by  6-16- 
03;  published  4-16-03  [FR 
•     03-09258) 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmosptieric  Administration 
Fishery  conservation  and 
management: 

Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
South  Atlantic  pelagic 
sargassum  habitat; 
comments  due  by  6-16- 
03;  published  4-17-03 
(FR  03-09490) 
Nortfieastem  United  States 
fisheries — 


Atlantic  mackerel,  squkj, 

and  butterlish; 

comments  due  by  6-19- 

03;  published  5-20-03 

(FR  03-12648) 
South  Atlantic  fisheries — 
South  Atlantic  pelagic 

sargassum  habitat; 

correction;  comments 

due  by  6-16-03; 

published  5-5-03  (FR 

03-10802) 
West  Coast  States  and 
Western  Pacifk: 
fisheries — 
Pacifk:  Coast  groundfish; 

comments  due  by  6-17- 
•  03;  published  6-2-03 

(FR  03-13704) 

DEFENSE  DEPARTMENT 

Civilian  health  and  medk:at 
program  of  uniformed 
services  (CHAMPUS): 
TRICARE  program- 
National  Defense 
Authorization  Act  for 
2002  FY; 

implementation;  medical 
benefits,  etc.;  comments 
due  by  6-16-03; 
published  4-16-03  [FR 
03-09153] 
Federal  Acquisition  Regulation 
(FAR): 

Federal  Supply  Schedules 
services  and  blanket 
purchase  agreements; 
comments  due  by  6-17- 
03:  published  4-18-03  [FR 
03-09554] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  vAVapproval  arKJ 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Colorado;  comments  due  by 
6-16-03;  published  5-15- 
03  (FR  03-12025] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Pennsylvania;  comments 
due  by  6-19-03;  published 
5-20-03  [FR  03-12474] 
Tennessee;  comments  due 
by  6-16-03;  published  5- 
16-03  [FR  03-12178] 
Utah;  comments  due  by  6- 
16-03;  published  5-15-03 
(FR  03-12027] 
PestKides;  tolerances  in  food, 
animal  feeds,  ar>d  raw 
agricultural  commodities: 
Allethrin,  etc.;  nometKlature 
changes;  comments  due 
by  6-17-03;  published  4- 
18-03  [FR  03-09484) 
Propylene  oxkle,  etc.; 
nomenclature  changes; 


comments  due  by  6-16- 
03;  published  4-17-03  (FR 
03-09483] 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Financing  eligibility  and 
scope,  loan  polk:ies  and 
operations,  and  general 
provisions — 
Credit  and  related 
servKes;  miscellaneous 
amendments;  comments 
due  by  6-20-03; 
published  5-21-03  [FR 
03-12631] 
FEDERAL  HOUSING 
RNANCE  BOARD 
Federal  home  loan  bank 
system: 

Bank  director  eligibility, 
appointment,  elections; 
comments  due  by  6-17- 
03;  published  3-19-03  [FR 
03-06595) 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Federal  Supply  Schedules 
servk^es  and  blanket 
purchase  agreements; 
comments  due  by  6-17- 
03;  published  4-18-03  (FR 
03-09554) 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Medical  devices: 
General  and  plastic  surgery 
devices — 
Silicone  sheeting; 
classification,  comments 
due  by  6-18-03; 
published  3-20-03  [FR 
03-06646] 
Reports  and  guidance 
documents;  availability,  etc.: 
Developing  Medical  Imaging 
Drug  and  Biological 
Products;  comments  due 
by  6-18-03;  published  5- 
19-03  (FR  03-12370) 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  insurance  reform: 
Health  Insurance  Portability 
and  Accountability  Act  of 
1996— 

Civil  money  penalties; 
investigations 
procedures,  penalties 
impositk>n,  and 
hearings;  comments 
due  by  6-16-03; 
published  4-17-03  (FR 
03-09497] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 


Port  Valdez  and  Valdez 
Narrows,  AK;  security 
zone;  comments  due  by 
6-15-03;  published  5-16- 
03  (FR  03-12183] 

Tampa  Bay,  FL;  security 
zones;  comments  due  by 
6-17-03;  published  4-J8- 
03  [FR  03-09650) 
Regattas  and  marine  parades, 

and  drawbridge  operations: 

Toledo  Tall  Ships  Parade, 
OH;  comments  due  by  6- 
15-03;  published  5-20-03 
(FR  03-12492) 

HOMELAND  SECURITY 
DEPARTMENT 

Critk:al  Infrastructure 
InformatkMi;  handling 
procedures;  comments  due 
by  6-16-03;  published  4-15- 
03  [FR  03-09126] 
JUSTICE  DEPARTMENT 
Prisons  Bureau 
Inmate  control,  custody,  care, 
etc.: 

Emergency  operations; 
comments  due  by  6-16- 
03;  published  4-16-03  (FR 
03-09310) 

LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  Arbitration  Royalty 
Panel  rules  and  procedures: 
Sound  recordings  and 

ephemeral  recordings; 

digital  performance  right; 

comments  due  by  6-19- 

03;  published  5-20-03  [FR 

03-12349] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Federal  Supply  Schedules 
servk:es  and  blanket 
purchase  agreements; 
comments  due  by  6-17- 
03;  published  4-18-03  (FR 
03-09554) 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

NARA  facilities: 
Public  use;  threats  added 
as  prohibited  behavior; 
comments  due  by  6-17- 
03;  published  4-18-03  (FR 
03-09585] 

Correction;  comments  due 
by  6-17-03;  published 
5-2-03  (FR  03-10808] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Nasdaq-listed  securities; 
uniform  trading  rules; 
petitk>n;  comments  due  by 
6-19-03;  published  5-20- 
03  [FR  03-12604] 
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SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits  and 
supplemental  security 
income: 

Mental  disorders;  medk:al 
evaluation  criteria; 
comments  due  by  6-16- 
03;  published  3-17-03  [FR 
03-06278] 
STATE  DEPARTMENT 
Claims  and  stolen  property: 
Stolen  property  under  treaty 
with  Mexico;  CFR  part 
removed;  comments  due 
by  6-16-03;  published  5- 
16-03  (FR  03-12294] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Bell;  comments  due  by  6- 
16-03;  pubTished  4-16-03 
[FR  03-09011] 
Boeing;  comments  due  by 
6-16-03;  published  5-1-03 
[FR  03-10728] 
Dassault;  comments  due  by 
6-19-03;  published  5-20- 
03  (FR  03-12110) 
Learjet;  comments  due  by 
6-20-03;  published  4-21- 
03  (FR  03-09430) 
McDonnell  Douglas; 
comments  due  by  6-16- 
03;  published  4-15-03  [FR 
03-08892] 


Raytheon;  comments  due  by 
6-20-03;  published  5-5-03  - 
(FR  03-10726] 
Rolls-Royce  Deutschland 
Ltd.  &  Co.  KG;  comments 
due  by  6-16-03;  published 
4-15-03  (FR  03-09017] 
Class  E  airspace;  comments 
due  by  6-16-03;  published 
4-21-03  (FR  03-09729] 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 

Occupant  crash  protection — 
Future  air  bags  designed 
to  create  less  risk  of 
serious  injuries  for  small 
women  and  young 
children,  etc.; 
requirements  phase-in; 
comments  due  by  6-19- 
03;  published  5-5-03 
(FR  03-10945) 
Motor  vehicle  theft  prevention 
standard: 

Passenger  motor  vehk:le 
theft  data  (2001  CY); 
comments  due  by  6-16- 
03;  published  4-15-03  (FR 
03-09186)      ^ 
TREASURY  DEPARTMENT 
Comptroller  of  tlie  Currency 
National  banks: 
Securities;  reporting  and" 
disclosure  requirements; 


comments  due  by  6-20- 
03;  published  5-21-03  (FR 
03-12259] 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  t>ecome  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Law? 
Update  Servrce)  on  202-741- 
6043.  This  list  is  also 
available  online  at  httpj/ 
www.  nara.  gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  tfie  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing   '■ 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

S.  243/P.L.  108-28 

Conceming  participation  of 
Taiwan  in  the  Worid  Health 
Organization.  (May  29,  2003; 
117  Stat.  769) 


S.  330/P.L.  108-29 

Veterans'  Memorial 
Preservation  and  Recognition 
Act  of  2003  (May  29,  2003; 
117  Stat.  772) 

S.  87(VP.L.  10a-30 

To  amend  the  Richard  B. 
Russell  National  School  Lunch 
Act  to  extend  the  availability 
of  funds  to  carry  out  the  fruit 
and  vegetable  pilot  program. 
(May  29,  2003;  117  Stat   774) 

Last  List  May  30,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronk:  mail 
notification  service  of  newly 
enacted  public  laws  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  servk:e  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


vi 
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CFR  CHECKUST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arrar>ged  in  the  order  of  CFR  titles,  stock 

nunrit>ers.  prices,  and  revision  dates. 

An  asterisk  (')  precedes  each  entry  that  has  been  issued  since  last 

week  and  whk:h  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set. 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  whch  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  ttie  Government  Printing 

OffKe's  GPO  Access  Service  at  http:/ywww.access  gpo.gov/nara/cfr/ 

index.html.  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$1 195.00  domestk;,  $298  75  additk)nal  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh.  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover)  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  am  to  4:00  p.m.  eastern  time,  or  FAX  your 
charge  orders  to  (202)  512-2250 
THto  Stock  Number  Price       Revision  Date 


1,  2  (2  Reserved) (»69-05(M)0001-6) 9,00 

3  (1997  Compilation 
and  Parts  100  and 
101)  (869-050-00002-4) 32.00 

4 (869-050-00003-2) 9.50 

1-699  ..". (869-05(H)0004-l) 57.00 

700-1 199  (869-050-00005-9) 46.00 

■1200-€nd,  6(6 

•    Reserved) (869-050-00006-7) 58.00 

7  Parts: 

1-26  (869-050-00007-5) 40.00 

27-52  (869-050^)0008-3) 47.00 

5>209 (869-050-00009-1) 36.00 

210-299 (869-050-000 10-5) 59.00 

300-399 (869-050-0001 1-3) 43.00 

400-699 (869-050-00012-1) 39.00 

700-899 (869-050-00013-0) 42.00 

900-999 (869-O5O-00014-8) 57.00 

1000-1199  (869-050-00015-6) 23.00 

1200-1599  _ (869-05O-00016-4) 58.00 

1600-1899  (869-050-00017-2) 61.00 

1900-1939  (869-050-00018-1) 29.00 

1940-1949  (869-050-00019-9)  47.00 

1950-1999  ;....  (869-050-00020-2) 45.00 

2000-£nd (869-050-00021-1) 46.00 

8  ..(869-050-00022-9) 58.00 

9  Parts: 

1-199  „....  (869-050-00023-7)  .. 

200-€nd  (869-050-00024-5)  .. 

10  Parts: 

1-50 (869-050-00025-3)  .. 

51-199 „ (869-050-00026-1)  .. 

200-499 (869-050-00027-0)  .. 

500-End (869-050-00028^)  .. 

11  (869-050-00029-6)  .. 

12  Parts: 

1-199  '. (869-050-00030-0)  .. 

200-219 : (869-050-0003 1-8)  .. 

220-299 (869-050-00032-6)  . 

300-499 (869-050-00033^)  . 

500-599 (869-050-00034-2)  .. 

600-899 „ (869-050-O0035-1)  .. 

900-£nd (869-O5OO0036-9)  .. 


"Jan.  1,  2003 


58.00 
56.00 

58.00 
56.00 
44.00 
58.00 

38.00 

30.00 
38.00 
58.00 
43.00 
38.00 
54.W 
47.00 


'Jan. 
Jon. 

Jan. 
Jon. 

Jan. 

Jon. 
Jon. 
Jan. 
Jon. 
Jon. 
Jon. 
Jon. 
Jon. 
Jon. 
Jon. 
Jon. 
*Jon. 
Jon. 
Jon. 
Jon. 

Jon. 

Jon. 
Jon. 

Jon. 
Jon. 
Jon. 
Jon. 

Jon. 

Jon. 
Jan. 
Jon. 
Jon. 
Jon. 
Jon. 
Jon. 


.2003 
,2003 

,2003 
,2003 

,2003 

,2003 
.2003 
.2003 
,2003 
.2003 
,2003 
,2003 
,2003 
.2003 
,2003 
.2003 
.2003 
,2003 
,2003 
.2003 

,2003 

,2003 
,2003 

.2003 
,2003 
,2003 
,2003 

,2003 

,2003 
,2003 
,2003 
,2003 
,2003 
,2003 
,2003 


13  (869-O50-O0037-7) 47.00        Jon.  1,  2003 


Title  Stock  Number 

14  Parts: 

1-59  (86W)5O-00038-5) 

60-139 (869-050-00039-3) 

140-199 (869-O50-00040-7) 

200-1199 (869-050-00041-5) 

1200-€nd  ..._ (869-050-00042-3) 

15  Parts: 

0-299  (869-050-00043-1) 

300-799 (869-050-00044-0) 

800-£nd  (869-050-00045-8) 

16  Parts: 

0-999  (869-050-00046-6) 

1000-€nd (869-050-00047-4) 

17  Parts: 

1-199  (869-050^)0049-1) 

200-239 (869-04M)0049-6) 

240-€nd (869-048-O005OK)) 

18  Parts: 

1-399  (869-050-00052-1) 

400-£nd (869-05O^M053-9) 

19  Parts: 

1-140  (869-050-00054-7) 

141-199 _... (869-045-00054-2) 

200-£nd  (869-048-00055-1) 

20  Parts: 

1-399  (869-048-00056-9) 

400-499 (869-048-00057-7) 

500-End  (869-050-00059-8) 

21  Parts: 

1-99  (869-050-00060-1) 

100-169 (869-048-00060-7) 

170-199 (869-048-00061-5) 

200-299 , (869-050-00063-6) 

•300-499 (869-050-00064-4) 

500-599 (869-048-00064-0) 

600-799 (869-050-00066-1) 

800-1299  (869-048-00066-6) 

1300-£nd „ (869-O50-00068-7) 

22  Parts: 

1-299  (869-048-00068-2) 

300-End  (869-048-00069-1) 

23  (869-048-00070-4) 

24  Parts: 

0-199  (869-048-00071-2) 

200-499 (869-050-00073-3) 

500-699 (869-050-00074-1) 

700-1699  (869^)48-00074-7) 

1700-End (869-048-00075-5) 

25  (869-048-00076-3) 

26  Parts: 

§§1.0-1-1.60  (869-050-00078-4) 

§§1.61-1.169 (869-O48-0007&-O) 

§§1.170-1.300  .; (869-050-00080-6) 

§§1.301-1.400 (869-048-00080-1) 

§§1.401-1.440  (869-050-00082-2) 

§§  1.441-1.500  (869-050-00083-1) 

§§1.501-1.640 (869-050-00084-9) 

§§1.641-1.850 (869-048-00084-4) 

§§1.851-1.907  (869-048-00085-2) 

§§1.908-1.1000  (869-050-00087-3) 

§§1.1001-1.1400  (869-048-00087-9) 

§§1.1401-End  (869-048-00088-7) 

2-29  (869-050-00091-1) 

30-39  (869-046-00090-9) 

40^9 (869-048-00091-7) 

•50-299 (869-050-00094-6) 

300-499 (869-048-00093-3) 

500-599 (869-050-00096-2) 

600-€nd  (869-050-00097-1) 

27  Parts: 

1-199  (869-04«-00096-8) 


Price 

Revision  Date 

60.00 

Jon 

.  1,2003 

58.00 

Jon 

.  1.2003 

28.00 

Jan 

.  1,2003 

47.00 

Jon 

.  1,2003 

43.00 

Jon 

.  1,2003 

37.00 

Jon 

.  1,2003 

57.00 

Jon 

.  1,2003 

40.00 

Jon 

.  1.2003 

47.00 

Jon 

.  1.2003 

57.00 

Jon 

.  1,2003 

50.00 

Apr 

1.2003 

55.00 

Apr 

1.2002 

59.00 

Apr 

1.2002 

62.00 

Apr 

1,2003 

25.00 

Apr 

1.2003 

60.00 

Apr 

1,2003 

56.00 

Apr 

1,2002 

29.00 

Apr 

1.2002 

47.00 

Apr 

1,2002 

60.00 

Apr 

1,2002 

63.00 

Apr 

1,2003 

40.00 

Apr 

1,2003 

46.00 

Apr 

1.2002 

47.00 

Apr 

1,2002 

17.00 

Apr 

1,2003 

29.00 

Apr 

1.2003 

46.00 

Apr 

1,2002 

15.00 

Apr 

1,2003 

56.00 

Apr 

1.2002 

22.00 

Apr 

1,2003 

59.00 

Apr 

1.2002 

43.00 

Apr 

1,2002 

40.00 

Apr 

1.2002 

57.00 

Apr 

1,2002 

50.00 

Apr 

1,2003 

30.00 

Apr 

1.2003 

58.00 

Apr 

1.2002 

29.00 

Apr 

1,2002 

68.00 

Apr 

1,2002 

49.00 

Apr 

1.2003 

58.00 

Apr 

1,2002 

57.00 

Apr 

1,2003 

44.00 

Apr 

1,2002 

61.00 

Apr 

1,2003 

50.00 

Apr 

1.2003 

49.00 

Apr 

1,2003 

57.00 

Apr 

1,2002 

57.00 

Apr 

1.2002 

60.00 

Apr 

1.2003 

58.00 

Apr 

1,2002 

61.00 

Apr 

1.2002 

60.00 

Apr 

1.2003 

39.00 

Apr 

1.2002 

26.00 

Apr 

1.2002 

41.00 

Apr 

1,2003 

57.00 

Apr 

1,2002 

12.00 

*Apr 

1,2003 

17.00 

Apr 

1,2003 

61.M 

Apr 

1,2002 
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vu 


Title 


Stock  Number 


58.00 
55.00 

45.00 
21.00 
58.W 
35.00 


200-End  (869-048-0(»97-6)  . 

28  Parts: 

0-42  (869-048-00098-4)  ., 

43-end  (869-048-00099-2)  ., 

29  Parts: 

0^99  (869-048-00100-0)  .. 

100-499 (869-048-00 10 1-8)  .. 

500-899 (869-048-00102-6) .. 

900-1899 (869-048-00103-4)  .. 

1900-1910  (§§1900  to 

1910.999)  t869^)48-O0104-2)  .. 

1910  (§§1910.1000  to 

end)  (869-048-00105-1)  .. 

1911-1925  (869-048-00106-9)  .. 

1926  (869-048-O0107-7)  .. 

1927-£nd .-...,  (869-048-00108-5)  .. 

30  Parts: 

1-199  (869-048-00109-3)  .. 

200-699 (869-048-00110-7)  .. 

700-£nd (869-048-00111-5)  .. 

31  Parts: 

0-199  :....  (869-048-001 12-3)  .. 

200-End  (869-048-00113-1)  .. 

32  Parts: 

1-39,  Vd.  I i 15.00 

1-39,  Vol.  II 19.W 

1-39,  Vol.  Ill 18.00 


Price       Revision  Date 

13.00        Apr.  1,  2002 


Title 


Stock  Number 


Price       Revision  Date 


42.00 
29.00 
47M 
59.00 

56.00 
47.00 
56.00 

35.00 
60.00 


1-190  (869-048-00114-0) 

191-399 (869-048-001 15-8) 

400-629 (869-04&-00 116-6) 

630-699 (869-048-00117-4) 

700-799 (869-048-00118-2) 

800-End  (869-048-00119-1) 

33  Parts: 

1-124  ..(869-048-00 120-4) 

125-199 (869-048-00121-2) 

200-End  (869-048-00122-1)  . 

34  Parts: 

1-299  (869-048-00123-9)  . 

300-399 (869-048-00124-7)  . 

400-End  (869-048-00125-5)  . 

35  (869-04ft-00126-3)  . 

36  Parts 

1-199  (869-048-00127-1)  . 

200-299 (869-048-00128-0)  . 

300-End (869-048-00129-8)  . 

37  (869-048-00130-1)  . 

38  Parts: 

0-17  .....\ (869-048-00131-0)  . 

18-End  (869-048-00132-8)  . 

39  (869-048-00133-6)  . 

40  Parts: 

M9  (869-048-00134-4)  57.00 

50-51   ..; (869-048-00135-2) 40.00 

52  (52.01-52.1018) (869-048-00136-1) 55.00 

52  (52.10i9-End)  (869-048-001 J7-9) 58.00 

53-59  (869-048-00138-7) 29.00 

60(60.1-End)  (869-048-00139-5) 56.00 

60  (Apps)  (869-048-00140-9)  51.00 

61-«2  (869-048-00141-7) 38.00 

63  (63.1-63.599)  (869-048-00142-5) 56.00 

63  (63.600-63.1 199)  (869-048-00143-3) 46.00 

63  (63.1 200-End)  (869-048-00144-1) 61.00 

64-71   (869-048-00145-0) 29.00 

72-80  (869-048-00146-8) 59.00 

81-85  (869-048-00147-6) 47.00 

86(86.1-86.599-99)  (869-048-00148-4) 52.00 

86  (86.600-1-End)  (869-048-00 149-2) 47.00 

87-99  (869-048-00150-6) 57.00 


56.00 
60.00 
47.00 
37.00 
44.00 
46.00 

47.00 
60.00 
47.00 

45.00 
43.00 
59.00 

10.00 

36.00 
35.00 
58.00 

47.00 


57.00 
58.00 


July  1. 
July  1, 


2002 
2002 


«July  1,  2002 
July  1,2002 
July  1,2002 
July  1.2002 


58.00        July  1,2002 


8July  1,2002 
July  I,  2002 
July  1,  2002 
July  1,2002 

July  1,  2002 
July  1.  2002 
July  I.  2002 

July  1,  2002 
July  1,2002 

2  July  1,  1984 
2  July  1.  1984 
2  July  1.  1984 
July  1,2002 
July  1.  2002 
July  1,  2002 
July  1,2002 
July  1,  2002 
July  1,2002 

July  1,2002 
July  1,2002 
July  ],  2002 

July  1,  2002 
July  1,2002 
July  1,2002 

'July  1,  2002 

July  1,  2002 
July  1,2002 
July  1,  2002 

July  1,2002 

July  1,  2002 
July  I,  2002 


40.00        July  1,2002 


July  1,2002 
July  1,2002 
July  I,  2002 
July  1,  2002 
July  1,  2002 
July  1,2002 

•July  1,  2002 
July  1,2002 
July  1,  2002 
July  1,2002 
July  1,2002 
July  1  2002 
July  1,2002 
July  I,  2002 

«July  1,  2002 
July  1,  2002 
July  1,  2002 


100-135 (869-048-001 5M) 

136-149 (869-048-00152-2) 

150-189 (869-048-00153-1) 

190-259 (869-048-00 154-9J 

260-265 ;..  (869-048-00155-7) 

266-299  ...„ (869-048-00156-5) 

300-399 (869-048-00157-3) 

400-424 (869-048-00158-1) 

425-699 (869-048-00159-0) 

700-789 (869-048-00160-3) 

790-End  (869-048-00161-1) 


42.00 
58.00 
47.00 
37.00 
47.00 
47.00 
43.00 
54.00 
59.00 
58.00 
45.00 


July  1  2002 
July  1,2002 
July  1.  2002 
July  1  2002 
July  1.2002 
July  1.2002 
July  I.  2002 
July  1,2002 
July  1.2002 
July  1.-2002 
July  1  2002 


41  Chapters: 

1.  1-1  to  1-10 13.00 

1,1-11  to  Appendix.  2  (2  Resented) 13.00 

3-6... ;....  14.00 

7  6.00 

8  4.50 

'9 13.00 

10-17 _..  9.50 

18,  Vol.  I,  Ports  1-5  13.00 

18,  Vd.  II,  Parts  6-19 13.00 

1 8,  Vd.  Ill,  forts  20-52 13.00 

19-100 13.00 

1-100  <869-048-00162-0) 23.00 

101  (869-048-00163-8) 43.00 

102-200 (869-048-00164-6) 41.00 

201-End  (869-048-00165-4) 24.00 

42  Parts: 

1-399  (869-048-00166-2)  .. 

40O429 (869-048-00167-1)  .. 

430-End  (869-048-00168-9)  .. 


iJuly  1.  1984 
3July  1  1984 
3  July  1. 
3Juty  1. 
3  July  1, 


1984 
1984 
1984 


56.00 
59.00 
61.00 

47.00 
59.00 


3  July  1.  1984 

3  July  1    1984 

3  July  1.  1984 

3  July  1.  1984 

3  July  1,  1984 

3  July  1.  1984 

July  1.2002 

July  1   2002 

July  1.2002 

July  1.2002 


Oct.  1.2002 
Oct  1.  2002 
Oct.  1.2002 

Oct.  1.2002 
Oct.  1.  2002 


43  Parts: 

1-999 (869-048-00169-7)  . 

1000-end  (869-048-00170-1) . 

44  ....(869-048-00171-9) 47.00        Oct.  1,  2002 

45  Parts: 

1-199  (869-048-00172-7)  . 

200-499 (869-048-00173-5)  . 

500-1199 (869-048-00174-3)  . 

1200-End (869-048-00175-1)  . 

46  Parts: 

1-40  (869-048-00176-0)  . 

41-69  (869-048-00177-8)  . 

70-89 (869-048-00178-6)  . 

90-139 ....(869-048-00179-4)  . 

140-155 (869-048-00180-8)  .. 

156-165 (869-048-001 8 1-6)  .. 

166-199 (869-048-00182-4)  .. 

20O-499 (869-048-00183-2)  .. 

500-End  ..._ (869-048-00184-1)  .. 

47  Parts: 

0-19 (869-048-00185-9)  .. 

20-39  (869-048-00186-7)  .. 

40^ (869-048-00187-5)  .. 

70-79  (869-048-00188-3)  .. 

80-End (869-048-00 189-1)  .. 


57.00 
31.00 
47.00 
57.00 

44.00 
37.00 
14.00 
42.00 
24.00 
31.00 
44.00 
37.00 
24.00 

57.00 
45.00 
36O0 
58.00 
57.00 

48  Chapters: 

1  (Ports  1-51) (869-048-00190-5) 59.00 

1  (Parts  52-99)  (869-048-00191-3) 47.00 

2  (Ports  201-299) (869-048-00192-1) 53.00 

3-6  (869-048-00193-0)  30.00 

7-14 (869-048-00194-8) 47.00 

15-28  (869-048-00195-6) 55.00 

29-End  (869-048-00196-4) 38.00 

49  Parts: 

1-W  (869-048-00197-2)  .. 

100-185 (869-048-00198-1)  .. 

186-199 (869-048-00199-9)  .. 

200-399 (869-048-0020O-6)  .. 

400-999 (869-048-00201 -4)  .. 

1000-1199  ; (869-048-O0202-2)  .. 


56.00 
60.00 
18.00 
61.00 
61.00 
25.00 


Oct.  1.2002 

'Oct.  1,2002 

Oct.  1.  2002 

Oct.  1,2002 

Oct.  1.2002 
Oct.  1.  2002 
Oct.  1,2002 
Oct.  1.  2002 
'Oct.  1.  2002 
'Oct.  1.  2002 
Oct.  1,2002 
Oct.  1.  2002 
Oct.  1.  2002 

Oct.  1.2002 
Oct.  1.2002 
Oct.  1.2002 
Oct.  1,2002 
Oct.  1,2002 

Oct.  1.2002 
Oct.  1,2002 
Oct.  1,  2002 
Oct.  V.  2002 
Oct.  1,2002 
Ocf.  1.2002 
»Oct.  1,  2002 

Oct.  1.2002 
Oct.  1.2002 
Oct.  1.2002 
Oct.  1.  2002 
Oct.  1.  2002 
Oct.  1,  2002 


•  •  • 

VUl 
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stock  Number  Pric* 

.  (869-048-00203-1) 30.00 


Ftavision  Date 

Oct.  1,  2002 

Oct.  1,2002 
Oct.  1,2002 
Oct.  1,2002 
Oct.  1.  2002 

Jon.  1.  2003 
2003 

2003 
2003 
2002 
2001 


THto 

1200-£nd 

50  Parts: 

1-17  (869-048-00204-9) 60.00 

18-199 (869-048-00205-7) 40.00 

200-599 (869-048-00206-5) 38.00 

600-End (869-048-00207-3) 58.00 

CFR  Index  and  Findings 
Aids (869-050-00048-2) 59.00 

Coniplete  2003  CFR  set .1,195.00 

Microfiche  CFR  Editwn: 

SubscnptKxi  (moiled  OS  issued)  '. 298.00 

Individual  copies 2.00 

Complete  set  (one-time  mailing)  298.00 

Complete  set  (one-time  moiling) 290.00 

'  Because  Title  3  is  an  annuo!  compilation,  tt^is  volume  and  all  pfevious  volumes 
should  be  retained  as  a  permanent  reference  source 

^V\e  July  1,  1985  edition  o«  32  CFR  Pats  1-189  contains  a  note  only  for 
Ports  1-39  inclusive  For  ttie  lull  text  of  the  Defense  Acquisition  Regulations 
in  Ports  1-39.  consult  t(»  three  CFR  volumes  issued  os  ol  July  1,  1984,  containing 
those  pats. 

JThe  July  1.  1985  edition  ol  41  CFR  Chapters  1-100  contains  a  note  only 
lof  Chapters  1  to  49  inclusive  For  the  fuN  text  ol  procurement  regulations 
»\  Chapters  I  to  49.  consult  the  eleven  CFR  volumes  issued  as  ol  July  I. 
1984  containing  those  chapters 

*  No  amendments  to  this  volume  were  promulgoted  during  the  period  Jonuay 
I,  2002,  tNough  Joiuay  1,  2003.  The  CFR  volume  issued  os  ol  January  1, 
2002  should  be  retained. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  Aprl 
1.  2000.  through  April  1.  2001.  The  CFR  volume  issued  as  ol  April  1.  2000  should 
be  retained 

'No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  2000,  through  July  l.  2001.  The  CFR  volume  issued  as  ol  July  1,  2000  should 
be  retained. 

•No  omendments  to  this  volume  were  promulgated  during  the  period  July 
1,  2001.  through  July  1,  2002.  The  CFR  volume  issued  as  ol  July  1.  2001  should 
be  retoned. 

»No  amendments  to  this  volume  were  promulgated  during  the  period  October 
1,  2001,  INough  October  1,  2002.  The  CFR  volume  issued  as  of  October  1, 
2()01  should  be  relciir>ed. 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


«    J=\ 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 


The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  319 
[Doclcet  No.  02-084-2] 

Removal  of  Cold  Treatment 
Requirement  for  Ya  Pears  Imported 
From  Heliei  Province  in  China 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACnON:  Final  rule. 


SUMMARY:  We  are  removing  the  cold 
treatment  requirement  for  Ya  pears 
imported  from  Hebei  Province  in  the 
People's  Republic  of  China.  The  cold 
treatment  requirement  had  been 
imposed  to  ensure  that  Ya  pears  did  not 
introduce  the  Oriental  fruit  fly  into  the 
United  States.  The  People's  Republic  of 
China  has  submitted  data  indicating  that 
no  Oriental  fruit  flies  have  been  found 
in  Hebei  Province  since  the  beginning  of 
1997  and  has  requested  that  we  remove 
the  cold  treatment  requirement.  This 
action  will  remove  a  restriction  that  no 
longer  appears  necessary. 
EFFECTIVE  DATE:  June  10,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Inder  P.  Gadh,  Import  .Specialist, 
Phytosanitary  Issues  Management  Team, 
PPQ,  APHIS,  4700  River  Road,  Unit  140, 
Riverdale,  MD  20737-1236;  (301)  734- 
6799. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  "Subpart — Fruits 
and  Vegetables"  (7  CFR  319.56  through 
319.56-8.  referred  to  below  as  the 
regulations)  prohibit  or  restrict  the 
importation  of  fruits  and  vegetables  into 
the  United  States  from  certain  parts  of 
the  world  to  prevent  the  introduction 
and  spread  of  plant  pests  that  are  new 
to  or  not  widely  distributed  within  the 
United  States. 


On  December  20,  2002,  we  published 
in  the  Federal  Register  (67  FR  77940- 
77942,  Docket  No.  02-084-1)  a  proposal 
to  amend  the  regulations  in  §  319.56- 
2ee  by  removing  the  requirement  that 
Ya  pears  imported  from  Hebei  Province 
in  the  People's  Republic  of  China  be 
cold  treated  for  Oriental  fruit  fly.  We 
proposed  to  remove  this  requirement 
because  fruit  fly  trapping  data  submitted 
-    in  March  2000  by  the  People's  Republic 
of  China  showed  no  occurrence  of 
Oriental  fruit  fly  in  Hebei  Province  for 
1997  through,  1999.  Further  data  have 
continued  to  indicate  that  Oriental  ftaiit 
fly  is  not  present  in  Hebei  Province.  In 
addition,  the  cool  climate  of  Hebei 
Province,  which  is  comparable  to  that  of 
Pennsylvania  in  the  United  States,  does 
not  favor  the  development  of  Oriental 
fruit  fly.  We  proposed  to  leave  the  other 
safeguards  required  by  §  319.56-2ee  for 
Ya  pears  from  Hebei  Province  in  place, 
as  they  help  to  prevent  against  the 
introduction  of  other  plant  pests. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending 
February  18,  2003.  We  received  four 
comments  by  that  date.  They  were  from 
a  private  citizen,  an  industry  advocacy 
group,  and  representatives  of  State  and 
foreign  governments.  The  issues  raised 
by  the  commenters  are  discussed  below. 

One  commenter  opposed  the 
proposed  rule  on  the  grounds  that  it 
would  increase  the  risk  of  a  fioiit  fly 
outbreak  in  the  United  States,  with 
potentially  devastating  effects  for  U.S. 
agriculture. 

When  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  originally 
allowed  the  importation  of  Ya  pears 
from  China,  we  required  that  the  pears 
be  cold  treated  because  we  had  no 
information  indicating  that  Oriental 
fruit  fly  was  not  present  in  Hebei  and 
Shandong  Provinces.  As  stated  above, 
we  now  have  data  submitted  by  the 
People's  Republic  of  China  that 
indicates  that  Oriental  fruit  fly  is  not 
present  in  Hebei  Province;  in  addition, 
climatic  conditions  there  do  not  favor 
its  establishment.  (Note:  In  the  proposed 
rule  and  in  the  regulations  in  §  319.56- 
2ee,  we  incorrectly  refer  to  Shandong 
Province  as  "Shadong  Province."  This 
rule  corrects  that  error  in  the 
regulations,  and  we  refer  to  the  province 
by  its  correct  n&me  throughout  this 
document.) 

In  order  to  require  cold  treatment  for 
Ya  pears  imported  into  the  United 


States  from  Hebei  Province,  we  would 
have  to  have  scientific  evidence 
indicating  that  Oriental  fruit  fly.  is 
present  in  Hebei  Province  and  that 
importing  Ya  pears  from  Hebei  Province 
would  pose  a  risk  of  introducing 
Oriental  fruit  fly  into  the  United  States. 
The  available  scientific  evidence,  to  the 
contrary,  indicates  that  the  cold 
treatment  requirement  for  Ya  pears 
imported  from  the  Hebei  Province  in 
China  is  no  longer  necessarj'.  We  cannot 
require  treatment  based  on  a  purely 
theoretical  risk  of  pest  introduction. 
Therefore,  we  are  removing  the 
requirement  that  Ya  pears  imported  into 
the  United  States  from  Hebei  Province 
be  cold  treated,  and  we  are  making  no 
changes  in  response  to  this  commenfc 

One  commenter  supported  the 
proposed  rule  on  the  condition  that  the 
People's  Republic  of  China  maintain  an 
Oriental  fruit  fly  detection  program  in 
Hebei  Province  and  submit  annual 
reports  to  APHIS  affirming  that  fruit  fly 
continues  not  to  be  present  in  Hebei 
Province.  Furthermore,  this  commenter 
asserted,  if  Oriental  fruit  fly  is  ever 
detected  in  Hebei  Province,  APHIS 
should  immediately  reinstate  the  cold 
treatment  requirement. 

The  People's  Republic  of  China  will 
continue  trapping  and  surveying  for 
Oriental  fruit  fly  and  for  other  fruit  flies 
and  quarantine  pests  in  Hebei  Province 
after  this  final  rule  becomes  effective. 
We  wiH  not,  however,  require  that 
China  submit  the  trapping  and 
surveying  data  to  us.  Climatic 
conditions  do  not  favor  the 
establishment  of  Oriental  fruit  fly  in 
Hebei  Province,  and  we  have  no  reason 
to  suspect  that  Oriental  ftaiit  fly  will 
become  established  there.  Nevertheless, 
if  trapping  data  were  to  indicate  in  the 
future  that  a  quarantine  pest  such  as 
Oriental  fiiiit  fly  is  present  in  Hebei 
Province,  the  national  plant  protection 
organization  of  China  would  notify 
APHIS  immediately,  fulfilling  its 
obligation  to  do  so  under  trade 
agreements  for  agricultural  products. 
Thus,  any  requirement  that  the  People's 
Republic  of  China  continue  submitting 
trapping  data  would,  in  practice,  only 
mandate  repeated  submissions  of 
negative  data.  Since  we  afready  have 
data  sufficient  to  prove  that  Oriental 
fruit  fly  does  not  exist  in  Hebei 
Province,  we  do  not  believe  further 
submissions  of  negative  data  are 
necessary. 


34518  Federal  Register /Vol.  68.  No.  Ill /Tuesday,  June  10,  2003 /Rules  and  Regulations 


In  the  event  that  Oriental  fruit  fly  is 
detected  in  Hebei  Province  after  this 
final  rule  becomes  effective,  we  would 
take  any  and  all  appropriate  actions  to 
ensure  that  this  plant  pest  is  not 
introduced  into  the  United  States.  Such 
actions  may  include,  but  may  not  be 
limited  to,  the  reinstatement  of  the  cold 
treatment  requirement  for  Ya  pears 
imported  from  Hebei  Province. 

One  commenter  questioned  the 
reliability  of  the  fruit  fly  trapping  data 
submitted  to  us  by  the  People's 
Republic  of  China.  We  have  examined 
the  data  and  believe  it  to  be  accurate.  In 
the  proposed  rule,  we  invited  persons 
interested  in  reviewing  the  data  to 
contact  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT.  We 
received  no  comments  asserting  that  any 
specific  aspects  of  the  data  appeared 
unreliable.  We  are  making  no  changes  in 
response  to  this  comment. 

CJne  commenter  argued  that  the  recent 
rise  in  the  quantity  of  imports  of  Ya 
pears  from  China  and  the  decrease  in 
the  price  of  the  imports,  as  described  in 
the  economic  analysis  in  the  proposed 
rule,  showed  that  the  cold  treatment 
requirement  was  not  significantly 
hampering  the  ability  of  Chinese 
producers  to  export  Ya  pears  to  the 
.  United  States.  The  commenter  also  took 
issue  with  the  statement  in  the 
economic  analysis  that  Ya  pears  are  not 
a  substitute  for  domestically  produced 
pears,  on  the  grounds  that  all  produce 
items  compete  for  a  share  of  the  food 
dollar  of  U.S.  consumers.  This 
commenter  stated  that  until  restrictions 
on  the  export  of  U.S.  pears  to  China  are 
lifted  by  the  Government  of  the  People's 
Republic  of  China.  APHIS  restrictions 
on  the  importation  of  pears  from  China 
should  remain  in  place.  Another 


conunenter  opposed  removing  the  cold 
treatment  requirement  on  the  grounds 
that  the  cost  of  complying  with  the  cold 
treatment  requirement  was  not 
particularly  onerous. 

Cold  treatment  was  required  for  Ya 
pears  from  Hebei  Province  in  China 
because  we  had  no  information 
indicating  that  Oriental  fruit  fly  was  not 
present  in  Hebei  Province.  Data  made 
available  by  the  People's  Republic  of 
China  indicate  that  the  Oriental  fi^it  fly 
is  not  present  in  Hebei  Province; 
therefore,  this  requirement  appears  to  be 
unnecessary.  The  purpose  of  treating 
imported  fruits  and  vegetables  is  to 
mitigate  pest  risk,  not  to  impose 
economic  barriers  on  the  importation  of 
fruits  and  vegetables;  APHIS  has  no 
authority  to  regulate  based  on  purely 
economic  considerations.  We  are 
making  no  changes  in  response  to  these 
comments. 

One  commenter  supported  the 
proposed  rule  but  argued  that  we  should 
additionally  remove  the  cold  treatment 
requirement  from  Ya  pears  imported 
from  Shandong  Province  in  China.  We 
will  consider  removing  this  requirement 
if  the  People's  Republic  of  China 
provides  APHIS  with  data  similar  to  the 
data  submitted  for  Hebei  Province 
indicating  that  Ojiental  fruit  fly  is  not 
present  in  Shandong  Province.  In 
addition,  removing  the  cold  treatment 
requirement  from  Ya  pears  imported 
from  Shandong  Province  is  beyond  the 
scope  of  the  present  rulemaking.  We  are 
making  no  changes  in  response  to  this 
comment. 

Therefore,  for  the  reasons  given  in  the 
proposed  rule  and  in  this  document,  we 
are  adopting  the  proposed  rule  as  a  final 
rule,  without  change. 


Effective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and.  pursuant  to  the 
provisions  of  5  U.S.C.  553,  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Inunediate  implementation  of  this  rule 
is  warranted  to  remove  a  cold  treatment 
requirement  for  Ya  pears  imported  from 
Hebei  Province  in  the  People's  Republic 
of  China  that  is  no  longer  necessary. 
Therefore,  the  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that  this  rule 
should  be  effective  upon  publication  in 
the  Federal  Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  pxirposes  of  Executive  Order  12866 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

This  rule  removes  the  cold  treatment 
requirement  for  Ya  pears  imported  from 
Hebei  Province  in  the  People's  Republic 
of  China.  This  action  is  based  on  data 
from  the  national  plant  protection 
organization  of  the  People's  Republic  of 
China  indicating  that  Oriental  iniit  fly 
does  not  occur  in  Hebei  Province  and 
the  fact  that  climatic  conditions  do  not 
favor  the  establishment  of  Oriental  fruit 
fly  in  Hebei  Province. 

The  rapid  growth  in  Ya  pear  imports 
by  the  United  States  from  China  is 
evident  in  table  1.  Imports  increased 
from  about  329.000  kilograms  in  1998  to 
over  6.57  million  kilograms  in  2001. 
The  estimated  cost  savings  discussed  in 
this  analysis  are  based  on  the  import 
quantity  and  value  for  2001. 


Table  1.— Ya  Variety  Pear  Imports  From  China 


1996 
1999 
2000 
2001 


Ouantity 
(kilograms) 


328.818 
2,097,863 
5,264,099 
6,573,113 


Value 

(millions  of 

dollars) 


Price 

(dollars  per 

kilogram) 


$0,328 
2.011 
3.746 
3.559 


$1.00 
0.96 
0.71 
0.54 


Source:  WorW  Trade  Atlas,  based  on  data  from  the  U.S.  Bureau  of  tfie  Census.  Harmonized  Tariff  Sctiedule  code  080820. 


We  expect  that  removing  the  cold 
treatment  requirement  for  Ya  pears 
imported  from  Hebei  Province  will 
reduce  shipping  costs.  The  magnitude  of 
the  reduction  will  dep)end  on  transport 
costs  with  and  without  the  cold 
treatment  requirement.  While 
refrigeration  costs  will  still  be  borne  by 
importers  in  the  absence  of  the  cold 
treatment  requirement,  the  costs 


required  to  maintain,  monitor,  and 
report  cold  treatment  temperatiues 
during  transport  will  all  be  saved. 

The  cold  treatment  schedule  for  Ya 
pears  from  China,  as  specified  in  the 
Plant  Protection  and  Quarantine 
Treatment  Manual,  is  T107-F.  The 
number  of  days  required  for  cold 
treatment  en  route  under  the  schedule — 
10  to  14  days,  depending  on  the 


treatment  temperature — is  less  than  the 
number  of  days  it  takes  to  ship  Ya  pears 
to  the  United  States  from  China.  No 
reduction  in  shipping  time,  and  thus  no 
associated  cost  savings,  is  expected  to 
result  from  the  removal  of  the  cold 
treatment  requirement. 

A  recent  analysis  of  cold  treatment 
requirements  for  the  Mediterranean  fruit 
fly  at  U.S.  ports,  used  here  as  a  proxy 
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for  cold  treatment  costs  en  route,    • 
indicated  a  cost  of  50  cents  per  day  per 
pallet. '  Most  of  this  expense  is  the  cost 
of  refrigeration.  Under  this  rule,  Ya 
pears  from  Hebei  Province  will  still  be 
refrigerated  while  en  route  to  the  United 
States,  although  not  to  cold  treatment 
specifications.  For  this  analysis,  it  is 
assumed  that  the  savings  from  not 
having  to  meet  cold  treatment 
requirements  would  be  25  cents  per  day 
per  pallet.  This  amount  probably 
exceeds  the  actual  savings  that  will  be 
realized,  providing  an  upper-bound 
approximation  of  potential  effects. 
Assiuning  that  boxing  and  pallet 
loading  capacities  are  similar  to  those  of 
domestic  pears,  a  box  of  Ya  pears  would 
contain  about  20  kilograms  and  a  pallet 
would  contain  49  boxes.^  Assuming 
further  a  14-day  cold  treatment  period, 
the  longest  specified  in  the  cold 
treatment  regimen,  the  cost  of  cold 
treatment  will  be  about  36  cents  per  100 
kilograms,  or  0.36  cents  per  kilogram.3 
As  shown  in  table  1,  the  average  price 
of  Ya  pears  has  steadily  fallen  since 
imports  began  in  1998.  Even  so, 
estimated  savings  from  not  having  to 
meet  cold  treatment  requirements 
represent  less  than  1  percent  of  the  2001 
price  of  54  cents  per  kilogram.  In 
addition,  pears  fitDm  Shandong  Province 
will  be  unaffected  by  the  proposed 
change,  further  dampening  the  total  cost 
effect  in  the  United  States. 

Ya  pears  are  not  produced  in  the 
United  States,  and  Ya  pears  are  not  a 
substitute  for  domestically  produced 
pears.  Thus,  this  rule  is  not  expected  to 
affect  the  U.S.  domestic  pear  industry. 

Economic  Effects  on  Small  Entities 

Under  the  criteria  established  by  the 
Small  Business  Administration,  fruit 
importers  (North  American  Industry 
Classification  System  code  422480, 
"Fresh  Fruit  and  Vegetable 
Wholesalers")  must  have  100  or  fewer 
employees  to  be  considered  small 
entities.  At  least  some  U.S.  importers  of 
Ya  pears  from  Hebei  Province  in  China 
may  be  small  entities,  but  the  expected 
economic  effect  of  no  longer  needing  to 
meet  cold  treatment  requirements  is 
minor. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 


Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
imder  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  Under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501    . 
et  seq.). 


Done  in  Washington,  DC,  this  5th  day  of 
lune,  20§3. 

Peter  Fernandez, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  03-14551  Filed  6-9-03:  8:45  am) 
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List  of  Subjects  in  7  CFR  Part  319 

Bees,  Coffee,  Cotton,  Fruits,  Honey. 
Imports,  Logs,  Nursery  stock.  Plant 
diseases  and  pests.  Quarantine. 
Reporting  and  recordkeeping 
requirements.  Rice,  Vegetables. 

■  Accordingly,  we  are  amending  7  CFR 
part  319  as  follows: 

PART  319— FOREIQN  QUARANTINE 
NOTICES 

■  1.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  4.50,  7711-7714,  7718 
7731,  7732,  7751-7754,  and  7760:  21  U.S.C. 
136  and  136a;  7  CFR  2.22.  2.80.  and  371.3. 

■  2.  Section  319.56-2tee  is  amended  as 
follows: 

■  a.  In  paragraph  (a)(1),  by  removing  the 
word  "Shadong"  and  adding  the  word 
"Shandong"  in  its  place. 

■  b.  By  revising  paragraphs  (b)  and  (c)  to 
read  as  set  forth  below. 

§319.56-2ee    Administrative  instructions: 
Conditions  governing  ttie  entry  of  Ya 
variety  pears  from  China. 


'  Analysis  for  APHIS  Docket  02-071-1 ,  published 
in  the  Federal  Register  on  October  15,  2002  (67  FR 
63529-63536). 

'  The  packing  measure  used  for  pears  is  four- 
fifths  of  a  bushel,  which  corresponds  to  about  42 
to  45  pounds.  (Kevin  Moffeft.  Pear  Bureau,  personal 
communication). 

3  (Twenty-five  cents  per  day  per  pallet)  x  (14  days 
per  treatment)  =  S3.50  per  pallet  per  treatment. 
(Twenty  kilograms  per  box)  x  (49  boxes  per  pallet) 
=  980  kilograms  per  pallet.  (S3.50)  /  (980  kilograms) 
=  $0.00357/kg. 


(b)  Treatment.  Pears  from  Shandong 
Province  must  be  cold  treated  for 
Bactrocera  dorsalis  in  accordance  with 
the  Plant  Protection  and  Quarantine 
Treatment  Manual,  which  is 
incorporated  by  reference  at  §  300.1  of 
this  chapter. 

(c)  Each  shipment  of  pears  must  be 
accompanied  by  a  phx'tosanitarj' 
certificate  issued  by  the  Chinese 
Ministry  of  Agriculture  stating  that  the 
conditions  of  this  section  have  been 
met. 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

7  CFR  Part  802 

Official  Performance  and  Procedural 
Requirements  for  Grain  Weighing 
Equipment  and  ReSated  Grain  Handling 
Systems 

AGENCY:  Grain  Inspection.  Packers  and 
Stockyards  Administration,  USDA. 
ACTION:  Direct  final  rule. 


SUMMARY:  In  accordance  with  a  periodic 
review  of  existing  regulations,  the 
Federal  Graiu  Inspection  Service  (FGIS) 
of  the  Grain  Inspection.  Packers  and 
Stockyards  Administration  (GIPSA)  is 
amending  the  regulations  under  the 
United  States  Grain  Standards  Act,  as 
amended,  entitled  Performance  and 
Procedural  Requirements  for  Grain 
Weighing  Equipment  and  Related  Grain 
Handling  Systems.  FGIS  is 
incorporating  by  reference  the 
applicable  requirements  of  the  National 
Institute  of  Standards  and  Technology 
(NIST)  Handbook  44,  "Specifications., 
Tolerances,  and  Other  Technical 
Requirements  for  Weighing  and 
Measuring  Devices."  2002  edition 
(Handbook  44  issued  November  2001) 
and  continues  to  adopt  all  of  the 
requirements  of  NIST  Handbook  105-1, 
"Specifications  and  Tolerances  for 
Reference  Standard  Weights  and 
Measures,"  1990  revision  (Handbook 
105-1).  Currently,  the  1994  Edition  of 
Handbook  44  and  the  1990  edition  of 
Handbook  105-1  are  incorporated  into 
Part  802  by  reference. 
DATES:  This  rule  is  effective  September 
8,  2003  without  further  action,  unless 
adverse  comments  or  UTitten  notice  of 
intent  to  submit  adverse  comments  are 
received  by  July  10,  2003.  If  adverse 
comments  are  received.  GIPSA  will 
publish  a  timely  withdrawal  of  the  rule 
in  the  Federal  Register.  The 
incorporation  by  reference  of  certain 
publications  in  this  rule  is  approved  by 
the  Director  of  the  Federal  Register  as  of 
September  8,  2003. 
ADDRESSES:  Please  send  any  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments  to  H.  Tess 
Butler,  GIPSA,  USDA,  1400 
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Independence  Avenue.  SW..  Room 
1647-S.  Washington.  DC  20250-3604. 
or  fax  to  (202)  690-2755.  Comments 
may  also  be  sent  by  e-mail  to: 
comments.gipsa@usda.gov.  All 
comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  during  business  hours  (7 
CFR  1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Orr.  Director.  Field  Management 
Division,  at  his  e-mail  address: 
david.m.orr@usda.gov,  or  telephone  him 
at  (202) 720-0228. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not-significant  for  the  purposes  of 
Executive  Order  12866  and.  therefore, 
has  not  been  reviewed  by  OMB. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  a  retroactive  effect.  The  United 
States  Grain  Standards  Act  provides  in 
section  87g  that  no  State  or  subdivision 
may  require  or  impose  any  requirements 
or  restrictions  concerning  the 
inspection,  weighing,  or  description  of 
grain  under  the  Act.  Otherwise,  this  rule 
\n'\\\  not  preempt  any  State  or  local  laws, 
regulations,  or  policies  unless  they 
present  irreconcilable  conflict  with  this 
rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Regulatory  Flexibility  Act  Certification 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  it  has  been 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
GIPSA  has  determined  that  most  users 
of  the  official  weighing  service  and 
those  entities  that  perform  these 
services  do  not  meet  the  requirements 
for  small  entities.  This  rule  will  affect 
entities  engaged  in  shipping  grain  to 
and  from  points  within  the  United 
States  and  exporting  grain  from  the 
United  States.  GIPSA  estimates 
approximately  9.500  off-farm  storage 
facilities  and  57  export  elevators  in  the 
United  States  could  receive  official 
weighing  services  by  GIPSA,  delegated 
States,  or  designated  agencies.  GIPSA 
also  estimates  this  rule  affects  18  scale 
manufacturing  and  39  scale  service 
companies  who  provide  weighing 
equipment  and  service  to  these  elevators 
and  storage  facilities.  Twelve  GIPSA 
"  field  offices,  2  Federal/State  offices,  7 
GIPSA  suboffices,  7  delegated  States, 


and  1 1  designated  agencies  provide 
official  weighing  service.  Under 
provisions  of  the  Act,  it  is  not 
mandatory  for  non-export  grain  to  be 
officially  weighed  except  for  waterbome 
carriers  into  export  port  locations. 
Further,  most  users  of  the  official 
weighing  services  and  those  entities  that 
perform  these  services  do  not  meet  the 
requirements  for  small  entities.  Even 
though  some  users  could  be  considered 
small  entities,  this  rule  only  updates 
regulatory  requirements  and  makes 
GIPSA  weighing  guidelines  more  like 
State  weights  and  measures 
organizations'  laws  and  regulations  who 
automatically  adopt  Handbook  44  on  a 
yearly  basis.  Updating  these 
requirements  will  help  manufacturers  of 
weighing  equipment  and  grain  elevators' 
avoid  making,  installing,  and 
maintaining  equipment  to  meet  two  sets 
of  design  and  performance  requirements 
for  commercial  and  official  weighing  to 
meet  old  specifications  and  new.  No 
additional  cost  or  burden  is  expected  to 
result  from  this  action. 

Information  Collection  and 
Recordkeeping  Requirements 

In  compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35),  the  information  collection 
and  recordkeeping  requirements  in  Part 
802  have  been  approved  previously  by 
OMB  and  assigned  OMB  No.  0580- 
0013. 

Background  < 

Part  802  of  the  regulations.  Official 
Performance  and  Procedural 
Requirements  for  Grain  Weighing 
Equipment  and  Related  Grain  Handling 
Systems  (7  CFR  802.0-802.1).  sets  forth 
certain  procedures,  specifications, 
tolerances,  and  other  technical 
requirements  for  grain  weighing 
equipment  and  related  grain  handling 
systems  used  in  performing  Class  X  and 
Class  Y  weighing  services.  This  review 
of  the  regulations  includes  a 
determination  of  continued  need  for  and 
consequences  of  the  regulations.  An 
objective  of  the  review  is  to  ensure  that 
the  regulations  are  consistent  with  FGIS 
policy  and  authority  and  are  up-to-date. 
FGIS  has  determined  that,  in  general, 
these  regulations  are  serving  their 
intended  purpose,  are  consistent  with 
FGIS  policy  and  authority,  and  should 
remain  in  effect.  FGIS,  therefore,  will 
incorporate  the  2002  edition  of 
Handbook  44  by  reference  into  Part  802 
of  the  regulations,  in  order  to  update  the 
regulations,  and  continues  to  adopt  all 
of  the  requirements  of  NIST  Handbook 
105-1  "Specifications  and  Tolerances 
for  Reference  Standards  and  Field 


Standard  Weights  and  Measures,"  1990 
edition. 

Effective  August  18,  1995.  FGIS 
incorporated  by  reference  into  Part  802 
of  the  regulations  most  provisions  in  . 
NIST  Handbook  44.  "Specifications, 
Tolerances,  and  Other  Technical 
Requirements  for  Weighing  and 
Measuring  Devices."  1994  edition 
(Handbook  44)  (60  FR  31907).  Those 
provisions  in  Handbook  44  that 
obviously  did  not  pertain  to  FGIS 
services  were  not  incorporated  by 
reference.  The  provisions  that  were  not 
incorprorated  are  listed  in  section 
802.0(b)  of  the  regulations. 

We  are  publishing  this  rule  without  a 
prior  proposal  because  we  regularly 
update  this  portion  of  the  regulations 
and  view  this  action  as  noncontroversial 
and  anticipate  no  adverse  public 
comment.  This  rule  will  be  effective,  as 
published  in  this  document,  90  days 
after  the  date  of  publication  in  the 
Federal  Register  unless  we  receive 
written  adverse  comments  or  written 
notice  of  intent  to  submit  adverse 
comments  within  30  days  of  the  date  of 
publication  of  this  rule  in  the  Federal 

Register. 

Adverse  comments  are  comments  that 
suggest  the  rule  should  not  be  adopted 
or  suggest  the  rule  should  be  changed. 

If  we  receive  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments,  we  will 
publish  a  notice  in  the  Federal  Register 
withdrawing  this  rule  before  the 
effective  date.  We  will  then  publish  a 
proposed  rule  for  public  comment. 
Following  the  close  of  that  comment 
period,  the  comments  will  be 
considered,  and  a  final  rule  addressing 
the  conmients  will  be  published. 

As  discussed  above,  if  we  receive  no 
written  adverse  comments  or  written 
notice  of  intent  to  submit  adverse 
comments  within  30  days  of  publication 
of  this  direct  final  rule,  this  direct  final 
rule  will  become  effective  90  days 
following  its  publication. 

Direct  Final  Action 

In  1995,  FGIS  incorporated  by 
reference  the  1994  edition  of  Handbook 
44.  FGIS  will  continue  to  adopt  this 
edition  by  reference  in  section  802.0(a) 
of  the  regulations. 

The  1994  edition  of  Handbook  44  has 
been  changed  annually  by  NIST  as  new 
items  are  adopted,  deleted,  or  revised  by 
the  National  Conference  on  Weights  and 
Measures.  Many  of  these  changes  were 
for  clarity.  Further,  most  State  weights 
and  measures  organizations 
automatically  adopt  each  new  edition  of 
Handbook  44  and  Handbook  105-1. 
FGIS  will  revise  section  802.0(a)  by 
incorporating  by  reference  the  2002 
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edition  of  Handbook  44  including  the 
following  sections: 

Section  1.10    General  Code 
Scales 
Automatic  Bulk  Weighing 


Section  2.20 
Section  2.22 

Systems 
Section  2.23 


Weights 


The  following  table  lists  those 
relevant  codes  and  paragraphs,  but  not 
definitions,  in  which  amendments  and 
editorial  changes  were  made  in  1994 
through  2001  by  the  79th,  80th,  81st, 
82nd,  83rd,  84th,  85th,  and  86th 
National  Conference  on  Weights  and 


Measm-es  (NCWM)  as  they  appeared  in 
the  1995  through  2002  editions  of 
Handbook  44.  The  column  headed 
"Action"  indicates  changes  noted  as 
"added",  "amended",  "deleted", 
"renumbered",  or  provides  an 
explanation.  -- 


Code 


Paragraph 


Action 


1994  Amendments 


General 
Scales  . 


G-UR.4.6 
S.2.5.1  


Added 

Changed  Electronic  in  title  and  lead  sentence 

to  Digital  Indicating  to  be  consistent  with 

other  references  in  code. 


1995  Amendments 


General  

Scales 

Scales  

Scales 

Scales 

Scales  

Scales  I  Table  7a 

Scales .'. j  S.5.I.,  S.5.2 

Scales  Table 


G-S.6 

S.1.7 

S.2.5.1 

S.5.3 

UR.1.  Footnote 
UR.1.5. 


S.5.3. 


Amended. 

Amended. 

Amended. 

Amended. 

Added. 

Added. 

Amended. 

Added  paragraph  titles. 


S.e.S.b.— Note  9  |  Added  missing  third  line 


1996  Amendments 


Scales UR.3.2.1.,  Table  UR.3.2.1 i  Added 

Scales  J  s.5.4 I  Amended. 

Scales  UR.4.3 Amended. 


1997  Amendments 


Scales  >„ 

Scales 

Scales 

Automatic  Bulk  Weighing  Systems 
Scales  


Scales 


Tables _ I  Amended. 

N.I. 3.4.  a.  &b.- Amended. 

TN  9 1 , Amended. 

S.3.3(b) Added. 

T.N.8.1.2.  &  Table Added  title  of  Table  T.N  8  1  2.  and  added  ref- 
erence in  paragraph  for  clarity. 
TN.9 I  Revised  Footnote. 


1998  Amendments 


Scales 
Scales 
Scales 
Scales 


S-2.1.6 I  Amended. 

N  t^.l Amended. 

N. 1.2.2 j  Amended. 

Table  1.1.1.,  Footnote  3 |  Added  Footnote. 


1999  Amendments 


General 
Scales  . 
Scales  .. 
Scales  ,. 
Scales  .. 
Scales  .. 
Scales  .. 
Scales  .. 
Scales  .. 
Scales  .. 
Scales  .. 
Scales  .. 
Scales  .. 
Scales  .. 


G-S.1 I  Amended. 

S  1.2.2.1 1 I  Amended. 

S.I. 2.2. 2 I  Amended. 

Tables j  Amended  Footnote  #1 . 

Table  S.6.3.a.  ..-.; i  Amended. 

Table  S.6.3.b ; |  Amended  Note  #7. 

Table  S.3.6.a.  and  b j  Added  Note  20  &  21. 


S.6.1. 

s.6.1. .;.. 

N.1.3.6.1 

T.N.3.8 

UR.1.3 

S.I. 2.2.1.,  UR.1. 3.1. 
Table  UR.3.2.1 


and  UR.3.10 


Amended. 

Amended. 

Amended. 

Amended. 

Amended. 

Added. 

Amended. 


2000  Amendments 


General 
Scales  . 
Scales  .. 
Scales  .. 


G-S.1 

S.1.4.3.(a) 

N.1.3.4 

Tables  S.6.3.(a)  and  (b)  Note  1 


Added  new  (c).  Reiettered  d,  e,  and  f. 

Amended. 

Amended. 

Amended. 


* 
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Code 

Paragraph 

Action 

Scales  

UR.3.9 

Amended. 

2001  Amendments 

/^AnAral                                       

G-S.1 .1 

G.S.I. (g) 
G.S.I  (c) 

Table  S.6.3.a 

Table  S.e.a.a - 

S.6.4 :•••• 

N  1  3  4  fat 

Added. 

Amended  Column  Headings. 

Added  footnote  1. 

Amended. 

Amended. 

Aiifnmafi/*  Riilk  WoJnhinn  SvstdfTlS 

U.R.I  .1 

Removed  "and  enforceable"  for  consistency 

with  other  nonretroactive  statements. 

List  of  Subjects  in  7  CFR  Part  802 

.   Administrative  practice  and 
procedure.  Export,  Grain.  Incorporation 
by  reference,  Reporting  and 
recordkeeping  requirements. 

■  For  reasons  set  out  in  the  preamble, 
accordingly.  7  CFR  part  802  is  amended 
as  follows: 

PART  802-OFRCIAL  PERFORMANCE 
AND  PROCEDURAL  REQUIREMENTS 
FOR  GRAIN  WEIGHING  EQUIPMENT 
AND  RELATED  GRAIN  HANDLING 
SYSTEMS 

■  1.  The  authority  citation  for  part  802 
continues  to  read  as  follows: 

Authority:  Pub.  L.  94-582.  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq). 

■  2.  Section  802.0  is  revised  to  read  as 
follows: 

§802.0    Applicability. 

(a)  The  requirements  set  forth  in  this 
part  802  describe  certain  specifications, 
tolerances,  and  other  technical 
requirements  for  grain  weighing 
equipment  and  related  grain  handling 
systems  used  in  performing  Class  X  and 
Class  Y  weighing  services,  official 
inspection  services,  and  commercial 
services  under  the  Act.  All  scales  used 
for  official  grain  weight  and  inspection 
certification  services  provided  by  FGIS 
shall  meet  applicable  requirements 
contained  in  the  FGIS  Weighing 
Handbook,  the  General  Code,  the  Scales 
Code,  the  Automatic  Bulk  Weighing 
Systems  Code,  and  the  Weights  Code  of 
the  2002  edition  of  National  Institute  of 
Standards  and  Technology  (NIST) 
Handbook  44,  "Specifications, 
Tolerances,  and  Other  Technical 
Requirements  for  Weighing  and 
Measuring  Devices"  (Handbook  44);  and 
NIST  Handbook  105-1  (1990  Edition). 
"Specifications  and  Tolerances  for 
Reference  Standards  and  Field  Standard 
Weights  and  Measures."  (Handbook 
105-1).  These  requirements  are 
confirmed  to  be  met  by  having  National 
Type  Evaluation  Program  or  Federal 


Grain  Inspection  Service  type  approval. 
Scales  used  for  commercial  purposes 
will  be  required  to  meet  only  the 
applicable  requirements  of  die  2002 
edition  of  the  NIST  Handbook  44. 
Pursuant  to  the  provisions  of  5  U.S.C. 
552(a).  with  the  exception  of  the 
Handbook  44  requirements  listed  in 
paragraph  (b)  of  this  section,  the 
materials  in  Handbooks  44  and  105-1 
are  incorporated  by  reference  as  they 
exist  on  the  date  of  approval  and  a 
notice  of  any  change  in  these  materials 
will  be  published  in  the  Federal 
Register.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
The  NIST  Handbooks  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington.  DC  20403.  They  can  be 
downloaded  without  charge  at  http:// 
ts.nist.gov/ts/htdocs/230/ 
235owmhome.htm.  They  are  also 
available  for  inspection  at  the  Office  of 
the  Federal  Register,  800  North  Capital, 
Street.  NW.,  Suite  700,  Washington,  DC. 

(b)  The  following  Handbook  44 
requirements  are  not  incorporated  by 
reference: 

Scales  (2.20) 

S.1.8.     Computing  Scales 

5.1.8.2.  Money-Value  Computation 

5.1.8. 3.  Customer's  Indications 

5. 1.8.4.  Recorded  Representations, 
Point  of  Sale 

S.2.5.2.    Jeweler's,  Prescription,  fit  Class 

I  &  II  Scales 
S.3.3.    Scoop  Counterbalance 
N.1.3.2.     Dairy-Product  Test  Scales 
N.1.5.    Discrimination  Test  (Not 

adopted  for  Grain  Test  Scales  only) 
N.1.8.     Material  Tests 
N.3.1.2.     Interim  Approval 
N.3.1.3.    Enforcement  Action  For 

Inaccuracy 
N.4.    Coupled-in-Motion  Railroad 

Weighing  Systems 
N.6.    Nominal  Capacity  of  Prescription 

Scales 
T.1.2.    Postal  and  Parcel  Post  Scales 


T.2.3.     Prescription  Scales 

T.2.4.     Jewelers'  Scales  (all  sections) 

T.2.5.    Dairy— Product-Test  Scales  (all 

sections) 
T.N.3.9.     Materials  Test  on  Customer- 
Operated  Bulk- Weighing  Systems  for 
Recycled  Materials 
UR.1.4.    Grain  Test  Scales:  Value  of 

Scale  Divisions 
UR.3.1.     Recommended  Minimum  Load 
UR.3.1.1.     Minimum  Load,  Grain 
Dockage 

Automatic  Bulk  Weighing  Systems 

(2.22) 

N .  1 . 3 .    Decreasing-Load  Test 

Dated:  June  4,  2003. 
JoAnn  Waterfield, 
Acting  Administrator. 
[FR  Doc.  03-14553  Filed  6-9-03;  8:45  am) 

BIUJNG  CODE  3410-EN-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  95 

[Docket  No.  30371 ;  Amdt.  No.  442] 

IFR  Altitudes;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


summary:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  whidi  a  minimum  or  . 
maximimi  en  route  authorized  IFR 
altitude  is  prescribed.  This  regulatory 
action  is  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  imder  instrument 
conditions  in  the  affected  areas. 
EFFECTIVE  DATE:  0901  UTC.  July  10, 
2003. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420). 
Flight  Technologies  and  Programs 
Division.  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-4164. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95) 
amends,  suspends,  or  revokes  IFR 
altitudes  governing  the  operation  of  all 
aircraft  in  flight  over  a  specified  route 
or  any  portion  of  that  route,  as  well  as 
the  changeover  points  (COPs)  for 
Federal  airways,  jet  routes,  or  direct 
routes  as  prescribed  in  part  95. 

The  Rule 

The  specified  IFR  altitudes,  when 
used  in  conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference.  The 
reasons  and  circumstances  that  create 
the  need  for  this  amendment  involve 
matters  of  flight  safety  and  operational 


efiBciency  in  the  National  Airspace 
System,  are  related  to  published 
aeronautical  charts  that  are  essential  to 
the  user,  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
In  addition,  those  various  reasons  or 
circtmistances  require  making  this 
amendment  effective  before  the  next 
scheduled  charting  and  publication  date 
of  the  flight  information  to  assure'its 
timely  availability  to  the  user.  The 
effective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
close  and  immediate  relationship 
between  these  regulatory  changes  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
this  amendment  are  impracticable  and 
contrary  to  the  public  interest  and  that 
good  cause  exists  for  making  the 
amendment  effective  in  less  than  30 
days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subfects  in  14  CFR  Part  95 

Airspace  Navigation  (air). 

Issued  in  Washington,  DC  on  June  5.  2003. 
James  J.  Ballough, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
part  95  of  the  Federal  Aviation 
Regulations  (14  CFR  part  95)  is  amended 
as  follows  effective  at  0901  UTC,  July  10 
2003. 

■  1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40106, 
40113,  40114.  40120,  44502,  44514,  44719 

44721. 

■  2.  Part  95  is  amended  to  read  as 
follows: 


Revisions  to  IFR  Altitudes  &  Changeover  Points 

[Amendment  442,  Effective  date,  July  10,  2003) 


From 


To 


MEA 


MAA 


§95.5000  High  Altitude  RNAV  Routes 

§95.5001  RNAV  Route  No.  Q1  is  added  to  read 


ELMAA,  WA  FIX  

#GNSS  required 
#DME/DME  RNAV  NA 


POINT  REYES,  CA  VORTAC 


#18000 


§95.5003  RNAV  Route  No.  03  is  added  to  read 


45000 


FEPOT,  WA  WP  

#GNSS  REQUIRED 
#DI^E/DME  RNAV  NA 


POINT  REYES,  CA  VORTAC 


#18000 


45000 


HAROB,  WA  WP  

#GNSS  REQUIRED 
#DME/DME  RNAV  NA 


§95.5005  RNAV  Route  No.  Q5  is  added  to  read 


STIKM  CA  WP 


#18000 


JINMO,  WA  WP  

#GNSS  REQUIRED 
#OME/DME  RNAV  NA 


§95.5007  RNAV  Route  No.  Q7  is  added  to  read 


45000 


AVENAL.  CA  VORTAC 


#18000 


45000 


SUMMA,  WA  FIX  

#GNSS  REQUIRED 
#DME/DME  RNAV  NA 


§95.5009  RNAV  Route  No.  09  is  added  to  read 


DERBB,  CA  FIX 


#18000 


45000 


§95.5011  RNAV  Route  No.  Oil  is  added  to  read 


PAAGE.  WA  WP I  LOS  ANGELES.  CA  VORTAC 


#18000 


45000 


34S24 
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Revisions  to  IFR  Altitudes  &  Changeover  Points— Continued 

[Amendment  442.  Effective  dafe.  July  10.  2003] 


From 


#GNSS  REQUIRED     . 
ilOMEyDME  RNAV  NA 


To 


§95.5013  RNAV  Rout*  No.  Q13  is  acktod  to  road 


PAWLI,  OR  WP  

#GNSS  REQUIRED 
#DMEyDME  RNAV  NA 


195.5501  RNAV  Rout*  No.  Q501  to  added  to  read 


SOBME.  SD  WP 

#GNSS  REQUIRED 

#DME/DME  RNAV  NA 
GOPHER,  MN  VORTAC  

#GNSS  REQUIRED 

#DME/DME  RNAV  NA 

#Excludes  tfie  Portion  witfiin  Canada 


GOPHER.  MN  VORTAC 
VIXIS.  CANADA  FIX  ....„ 


S95.5502  RNAV  Rout*  No.  Q502  Is  added  to  read 


SOBIVtE.  SD  WP  

*GNSS  REQUIRED 

mMEJDME  RNAV  NA 
OOPHER,  MN  VORTAC   

#GNSS  REQUIRED 

#DMEA)ME  RNAV  NA 

^Excludes  the  Portion  within  Canada 


GOPHER,  MN  VORTAC 
KENPA.  CANADA  FIX  ... 


S  95.5504  RNAV  Rout*  No.  Q504  is  added  to  read 


HEMDI.  SD  WP 

#GNSS  REQUIRED 

#DME/DME  RNAV  NA 

#Exciudes  the  Portion  within  Canada 


195.5505  RNAV  Route  No.  Q505  is  add*d  to  read 


HEMDI.  SD  WP  

*GNSS  REQUIRED 

#0MEA5ME  RNAV  NA 

#Excludes  the  Portion  witfiin  Canada 


OMAGA,  CANADA  FIX 


From 


To 


§95.6001  Victor  Routes— U.S. 
§95.6003  VOR  Federal  Airway  3  Is  Amended  To  Read  in  Part 


Bnjnswick.  GA  VORTAC 
•11.000— MRA 
••2,200— MOCA 

Broun.  GA  FIX 

•3,800— MRA 
"2,200— MOCA 

Harps,  GA  FIX 

•2,200-A^OCA 

Keler,  GA  FIX  

•1,900— MOCA 


•Broun.  GA  FIX 

•Harps,  GA  FIX 

Keier.  GA  FIX 

Savannah,  GA  VORTAC 


§95.6033  VOR  Federal  Airway  33  is  Amended  To  Read  in  Part 


Bradford.  PA  VOR/DME 
•4800— MOCA 

Vairs.  NY  FIX  

•4000— MOCA 


Vairs,  NY  FIX 

Buffalo.  NY  VOR/DME 


§95.6037  VOR  Federal  Airway  37  is  Amended  To  Read  in  Part 


;Brunswici(.  GA  VORTAC 
•11.000— MRA 
"2.200— MOCA 

Broun,  GA  FIX 


•Broun.  GA  FIX 
•Harps,  GA  FIX 


MEA 


#18000 
#18000 


#18000 
#18000 


#18000 


MAA 


45000 
45000 


45000 


45000 


45000 


MEA 


"3.000 

••3.000 

•3,000 
•3,000 


•10.000 
•5.000 


"3.000 
"3.000 
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From 


•3.800— MRA 

••2.200— MOCA 
Harps.  GA  FIX 

•2.200— MOCA 
Keler.  GA  FIX 

•1,900— MOCA 
Savannah,  GA  VORTAC 

•1.500— MOCA 


To 


Keler,  GA  FIX  

Savannah.  GA  VORTAC 
Allendale,  SC  VOR  


§95.6154  VOR  Federal  Airway  154  is  Amended  To  Read  in  Part 


Ocone.  GA  FIX 

•1,800— MOCA 


Savannah.  GA  VORTAC 


§95.6185  VOR  Federal  Airway  185  is  Amended  To  Read  in  Part 


Savannah,  GA  VORTAC 
•5.000— MRA 
"2,200— MOCA 

Spong,  GA  FIX  

•2,200— MOCA 


•Spong.  GA  FIX  

Colliers.  SC  VORTAC 


§95.6298  VOR  Federal  Airway  298  is  Amended  To  Read  in  Part 


Chang.  WY  FIX 


Gillette,  WY  VOR/DME 


§95.6437  VOR  Federal  Airway  437  is  Amended  To  Read  in  Part 


Ormond  Beach.  FL  VORTAC 

•3,500— MRA 

"1,300— MOCA 
Jetso,  FL  FIX 

•1.200— MOCA 
Hotar.  FL  FIX  

•1,200— MOCA 
Stary,  GA  FIX  

•1,900— MOCA 


•Jetso.  FL  FIX 

Hotar.  FL  FIX  :. 

Stary.  GA  FIX  

Savannah,  GA  VORTAC 


§95.6441  VOR  Federal  Airway  441  is  Amended  To  Read  in  Part 


Stary,  GA  FIX  

•1,900— MOCA 


Savannah.  GA  VORTAC 


§95.6578  VOR  Federal  Airway  578  is  Amended  To  Read  in  Part 


Alma.  GA  VORTAC 
•2,600— MOCA 


From 


Savannah,  GA  VORTAC 


To 


§95.7001  Jet  Routes 

§95.7002  Jet  Route  No.  2  Is  Amended  To  Read  in  Part 


Lake  Charles,  LA  VORTAC 
Baton  Rouge,  LA  VORTAC 


Baton  Rouge,  LA  VORTAC 
Semmes.  LA  VORTAC 


§95.7138  Jet  RoUte  No.  138  Is  Amended  To  Read  in  Part 


Lake  Charles,  LA  VORTAC 
Baton  Rouge.  LA  VORTAC 


Baton  Rouge,  LA  VORTAC 
Semmes,  LA  VORTAC 


§95.7590  Jet  Route  No.  590  Is  Amended  To  Read  in  Part 


MEA 


18,000 
18,000 


18.000 
18,000 


MEA 


•3.000 
•3.000 
•4,000 


•3,000 


•3.000 


•3,000 


7,200 


••3,000 

•5.000 
•8.000 
•3,000 


•3.000 


•6,000 


MAA 


45,000 
45,000 


45.000 
45,000 


Lake  Charles,  LA  VORTAC 

Baton  Rouge,  LA  VORTAC 

1 
18  000  !     .       45  000 

Baton  Rouge.  LA  VORTAC 

Greene  County  MS  VORTAC 

18,000  !            45.000 

Ainway  Segment 

Changeover  Points 

From 

To 

Distance     j         From 

§95.8003  VOR  Federal  Airway  Changeover  Points  Is  Amended  To  Delete  Changeover  Point  V-437 


Ormond  Beach  FL.  VORTAC 


Savannah,  GA  VORTAC 


80 


Ormond 
Beach. 


34526  Federal  Register/ Vol.  68.  No.  Ill /Tuesday,  June  10,  2003 /Rules  and  Regulations 


[FR  Doc.  03-14586  Filed  6-9-03;  8:45  am) 
BtUMQ  CODE  4910-13-M 

DEPARTMENT  OF  COMMERCE 
Bureau  of  Industry  and  Security 

15  CFR  Parts  742, 745,  and  774 
[Docket  No.  030523133-3133-01] 
RIN  0694-AC70 

Implementation  of  ttie  Understandings 
Reached  at  the  June  2002  Australia 
Group  (AG)  Plenary  Meeting  and  ttie 
AG  Intersessional  Decision  on  Cross 
Flow  Filtration  Equipment — Chemical 
and  Biological  Weapons  Controls  in 
the  Export  Administration  Regulations 

AGENCY:  Bureau  of  Industry  and 
Security,  Commerce. 
ACTION:  Final  rule. 

SUMMARY:  The  Bureau  of  Industry  and 
Security  (BIS)  is  publishing  this  final 
rule  to  describe  the  understandings 
reached  at  the  June  2002  plenary 
meeting  of  the  Australia  Group  (AG)  and 
to  amend  the  Export  Administration 
Regulations  (EAR),  as  needed,  to 
implement  these  AG  understandings. 
This  flnal  rule  amends  the  licensing 
policy  provisions  in  the  EAR  that  apply 
to  exports  and  reexports  of  items  on  the 
AG  control  list  by  clarifying  several 
factors  that  are  among  those  used  to 
evaluate  license  applications  for  these 
AG-listed  items  and  by  identifying 
additional  factors  not  previously  listed 
in  the  EAR.  In  addition,  this  rule 
clarifies  the  circumstances  under  which 
BIS  would  deny  license  applications  to 
export  or  reexport  these  AG-listed  items. 
All  of  these  changes  are  intended  to 
ensure  that  the  EAR  provisions  that 
apply  to  AG-listed  items  are  consistent 
with  the  "Guidelines  for  Transfers  of 
Sensitive  Chemical  or  Biological  Items," 
which  were  adopted  at  the  June  2002 
AG  plenary  meeting. 

This  rule  also  implements 
understandings  reached  at  the  June  2002 
plenary  meeting  concerning  AG  controls 
on  fermenters  and  toxins.  The  control 
threshold  for  AG-listed  fermenters 
described  on  the  Commerce  Control  List 
(CCL)  is  lowered  from  a  capacity  of  100 
liters  or  greater  to  a  capacity  of  20  liters 
or  greater.  In  addition,  this  rule  adds 
eight  new  toxins  to  the  list  of  AG-listed 
human  and  zoonotic  pathogens  and 
toxins  described  on  the  CCL. 

In  addition  to  the  AG  plenary  meeting  " 
changes  described  above,  this  rule 
implements  an  AG  intersessional 
decision  concerning  cross  (tangential) 
flow  nitration  equipment. 


The  rule  makes  corrections  in  four 
CCL  entries  that  contain  AG-listed 
items.  One  entry,  containing  AG-listed 
genetic  elements  and  genetically 
modified  organisms,  is  amended  to 
correct  errors  in  the  use  of  the  terms 
"organism"  and  "microorganism." 
Another  entry,  containing  AG-listed 
chemical  manufacturing  facilities  and 
equipment,  is  amended  to  clarify  the 
scope  of  that  entry's  controls  on  certain 
valves  containing  nickel  and  nickel 
alloys  and  on  agitators  for  use  in 
reaction  vessels  or  reactors.  Two  other 
CCL  entries  are  amended  to  clarify  the 
license  requirements  that  apply  to 
technology  for  the  "development"  or 
"production"  of  AG-listed  valves 
containing  nickel  and  nickel  alloys.  In 
addition,  the  rule  amends  the  AG-based 
licensing  provisions  in  the  EAR  to 
identify  certain  CCL  entries  that  were 
inadvertently  omitted  when  BIS 
amended  these  provisions  on  previous 
occasions. 

Finally,  this  rule  updates  the  list  of 
countries  that  are  currently  States 
Parties  to  the  Chemical  Weapons 
Convention  (CWC)  by  adding  six 
countries  that  recently  became  States 
Parties:  Andorra,  Guatemala,  Palau, 
Saint  Vincent  and  the  Grenadines, 
Samoa,  and  Thailand. 
DATES:  This  rule  is  effective  June  10, 
2003. 

ADDRESSES:  Written  comments  should 
be  sent  to  Willard  Fisher,  Regulatory 
Policy  Division,  Office  of  Exporter 
Services,  Bureau  of  Industry  and 
Security,  Room  2705, 14th  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Brown,  Office  of  Chemical  and 
Biological  Controls  and  Treaty 
Compliance,  Bureau  of  Industry  and 
Security.  Telephone:  (202)  482-7900. 
SUPPLEMENTARY  INFORMATION: 

Background 

A.  Revisions  to  the  EAR  Based  on  the 
June  2002  Plenary  Meeting  of  the 
Australia  Group 

The  Bureau  of  Industry  and  Seciu-ity 
(BIS)  is  amending  the  Export 
Administration  Regulations  (EAR)  to 
implement  understandings  reached  at 
the  annual  plenary  meeting  of  the 
Australia  Group  (AG)  that  was  held  in 
Paris  on  Jime  3-6,  2002.  The  Australia 
Group  is  a  multilateral  forum,  consisting 
of  33  participating  countries,  that 
maintains  export  controls  on  a  list  of 
chemicals,  biological  agents,  and  related 
equipment  and  technology  that  could  be 
used  in  a  chemical  or  biological 
weapons  program.  The  AG  periodically 


reviews  items  on  its  control  list  to 
enhance  the  effectiveness  of 
participating  governments'  national 
controls  and  to  achieve  greater 
harmonization  among  these  controls. 

This  rule  implements  two 
understandings  reached  at  the  June  2002 
plenary  meeting  concerning  AG  controls 
on  fermenters  and  toxins.  The  control 
threshold  for  AG-listed  fermenters, 
described  in  ECCN  2B352.b  on  the 
Commerce  Control  List  (CCL),  is 
lowered  from  a  capacity  (i.e.,  volume)  of 
100  liters  or  greater  to  a  capacity  of  20 
liters  or  greater.  In  addition,  this  rule 
adds  the  following  eight  toxins  to  the 
list  of  AG-listed  toxins  described  in 
ECCN  lC351.d  on  the  CCL:  (1)  abrin,  (2) 
cholera  toxin,  (3)  diacetoxyscirpenol 
toxin,  (4)  T-2  toxin,  (5)  HT-2  toxin,  (6) 
modeccin  toxin,  (7)  volkensin  toxin,  and 
(8)  viscum  album  lectin  1  (viscumin). 
These  AG-listed  toxins,  along  with  all 
other  items  controlled  by  ECCN  1C351, 
require  a  license  for  export  or  reexport 
to  all  destinations,  worldwide. 

This  rule  makes  conforming  changes 
to  the  List  of  Items  Controlled  in  ECCN 
1C991  by  revising  ECCN  lC991.d  to 
include  medical  products  containing 
any  of  the  eight  toxins  that  were  added 
to  ECCN  lC351.d  by  this  rule.  In 
addition,  this  rule  revises  the  Related 
Definitions  paragraph  in  the  List  of 
Items  Controlled  by  ECCN  1C991  by 
adding  the  AG  de&iition  of  "vaccine," 
which  was  adopted  at  the  June  2002  AG 
plenary  meeting.  For  the  purpose  of 
ECCN  1C991,  "vaccine"  is  defined  as  a 
medicinal  (or  veterinary)  product  in  a 
pharmaceutical  formulation,  approved 
by  the  U.S.  Food  and  Drug 
Administration  or  the  U.S.  Department 
of  Agriculture  to  be  marketed  as  a 
medical  (or  veterinary)  product  or  for 
use  in  clinical  trials,  that  is  intended  to 
stimulate  a  protective  immimological 
response  in  humans  or  animals  in  order 
to  prevent  disease  in  those  to  whom  or 
to  which  it  is  administered.  ECCN 
lC991.a  is  revised  to  conform  with  the 
AG  definition  of  "vaccine"  by  clarifying 
the  control  language  to  indicate  that 
lC991.a  controls  vaccines  against  items 
controlled  by  ECCN  1C351, 1C352, 
1C353,  or  1C354. 

This  final  rule  also  amends  the  EAR 
to  ensure  that  the  licensing  policy 
provisions  in  the  EAR  that  apply  to  AG- 
listed  items  are  consistent  with  the 
"Guidelines  for  Transfers  of  Sensitive 
Chemical  or  Biological  Items,"  which 
were  adopted  by  the  AG  at  the  June 
2002  plenary  meeting.  Specifically,  this 
rule  amends  section  742.2(b)(2)  of  the 
EAR  by  clarifying  several  factors  that  are 
among  those  used  to  evaluate  license 
applications  to  export  or  reexport  these 
AG-listed  items  and  by  identifying 


Federal  Register /  Vol.  68,  No.  Ill /Tuesday,  June  10,  2003 /Rules  and  Regulations  34527 


additional  factors  not  previously  listed 
in  the  EAR.  The  additional  licensing 
factors  that  are  now  identified  in  the 
EAR  include:  (1)  The  reliabilify  of  the 
parties  to  the  transaction  (including 
previous  licensing  history,  information 
on  any  clandestine  or  illegal 
'  procurement  activities,  and  the  end- 
user's  ability  to  securely  handle  and 
store  the  items  to  be  exported);  (2) 
relevant  information  about  proliferation 
and  terrorism  activities  (including  those 
involving  any  parties  to  the  transaction); 

(3)  the  risk  of  diversion  of  the  items;  and 

(4)  the  applicability  of  other  multilateral 
export  control  or  nonproliferation 
agreements  (e.g.,  the  Chemical  Weapons 
Convention  and  the  Biological  and 
Toxin  Weapons  Convention)  to  the 
transaction. 

In  addition,  this  rule  clarifies  the 
circumstances  under  which  BIS  would 
deny  license  applications  to  export  or 
reexport  AG-listed  chemical  and 
biological  items.  Specifically,  this  rule 
amends  section  742.2(b)(1)  of  the  EAR 
to  show  that  where  an  export  is 
intended  to  be  used  in  a  chemical 
weapons  or  biological  weapons 
program,  or  for  chemical  or  biological 
weapons  terrorism  purposes,  it  is 
deemed  to  make  a  material  contribution 
to  the  design,  development  production, 
stockpiling,  or  use  of  chemical  or 
biological  weapons.  Note  that  certain 
AG-listed  chemicals  also  are  controlled 
for  Chemical  Weapons  Convention  (CW) 
reasons  and,  therefore,  are  subject  to  the 
licensing  requirements  and  policies 
described  in  section  742.18  of  the  EAR, 
as  well  as  those  in  section  742.2  of  the 
EAR. 

B.  Additional  Understandings  Reached 
at  the  June  2002  Plenary  Meeting  of  the 
Australia  Group  That  Conform  With 
Existing  Provisions  in  the  EAR 

Certain  understandings  reached  at  the 
June  2002  plenary  meeting  of  the 
Australia  Group  (AG)  do  not  require  any 
regulatory  action  by  the  BIS,  because 
they  are  adequately  addressed  by 
existing  provisions  in  the  EAR.  These 
understandings  are  important  because 
they  represent  a  significant  step  by  AG 
participating  countries  to  further 
harmonize  controls  on  AG-listed  items 
and  related  technology. 

Participating  countries  in  the  AG  - 
reached  an  imderstanding,  at  the  June 
2002  plenary  meeting,  to  control 
transfers  of  technology  for  the 
"development"  or  "production"  of  AG- 
listed  dual-use  biological  equipment. 
Since  this  technology  currently  is 
controlled  by  the  EAR  under  ECCNs 
2E001  and  2E002,  this  rule  makes  no 
changes  in  existing  EAR  controls  on     « 
such  technology. 


The  AG  participating  cotmtries  also 
agreed,  for  the  first  time,  to  establish  AG 
controls  on  the  intangible  transfer  of 
information  and  knowledge  that  could 
be  used  for  chemical  or  biological 
weapons  purposes.  The  transfer  of  such 
information  and  knowledge  currently  is 
defined  in  the  EAR  as  "technical 
assistance,"  which  may  take  such  forms 
as  instruction,  skills,  training,  working 
knowledge,  and  consulting  services  and 
may  involve  the  transfer  of  "technical 
data"  ("technical  assistance"  is 
described  in  the  note  that  follows  the 
definition  of  "technology"  in  section 
772.1  of  the  EAR).  Since  the  EAR 
currently  define  "technology"  (e.g., 
technology  for  AG-listed  items)  to 
include  "technical  data"  or  "technical 
assistance,"  this  rule  makes  no  changes 
in  existing  EAR  controls  that  apply  to 
the  provision  of  "technical  assistance." 

Finally,  the  AG  participating 
countries  agreed  to  expand  the  license 
requirement  for  exports  of  AG-listed 
biological  agents  to  apply  to  all 
destinations,  with  an  exception  for 
intra-Eiu-opean  Union  (EU)  trade.  In 
accordance  with  section  742.2(a)(1)  of 
the  EAR,  these  AG-listed  biological 
agents  currently  are  controlled  under 
ECCNs  1C351,  1C352,  1C353,  and  1C354 
on  the  CCL  and  require  a  license,  for  CB 
(chemical/biological)  reasons,  to  all  of 
the  destinations  indicated  under  CB 
Colimin  1  in  the  Conunerce  Country 
Chart  (Supplement  No.  1  to  part  738  of 
the  EAR),  i.e.,  all  destinations, 
worldwide.  Since  the  EAR  ciurently 
have  a  worldwide  licensing  requirement 
for  these  biological  agents,  this  rule 
makes  no  changes  in  the  existing  EAR 
licensing  provisions  for  these  agents.  In 
addition,  please  note  that  the  EAR 
continue  to  require  a  license  for 
reexports  of  U.S.-origin  AG-listed 
biological  agents  to  all  destinations, 
including  reexports  among  EU  member 
countries. 

C.  Revisions  to  the  EAR  Based  on  an 
Intersessional  Decision  by  the  Australia 
Group 

BIS  is  amending  the  EAR  to 
implement  an  intersessional  decision  by 
the  AG  that  was  made  prior  to  the  June 
2002  plenary  meeting.  Specifically,  this 
rule  revises  AG  controls  on  cross 
(tangential)  flow  filtration  equipment  by 
amending  ECCN  2B352.d  to  lower  the 
control  threshold  for  such  equipment 
fi^om  a  total  filtration  area  equal  to  or 
greater  than  5  square  meters  (5  m^)  to  a 
total  filtration  area  equal  to  or  greater 
than  1  square  meter  (1  m^).  In  addition, 
this  rule  revises  2B352.d  to  indicate  that 
the  ECCN  controls  not  only  cross 
(tangential)  flow  filtration  equipment 
capable  of  in-situ  sterilization,  but  also 


such  equipment  capable  of  being 
disinfected  in-situ.  A  technical  note  is 
added  to  2B352.d  to  define  the  terms 
"sterilized"  and  "disinfected"  and  to 
demonstrate  how  the  processes  of 
"disinfection"  and  "sterilization"  are 
distinct  from  the  process  of 
"sanitization. "  This  rule  also  adds  a 
nota  bene  (i.e.,  N.B.)  to  2B352.d  that 
excludes  reverse  osmosis  equipment,  as 
specified  by  the  manufactiuer,  from 
control  under  this  ECCN. 

In  addition,  this  rule  amends  2B352.d 
to  control  cross  (tangential)  flow 
filtration  components  that:  (1)  have  a 
filtration  area  equal  to  or  greater  than 
0.2  square  meters  (0.2  m^)  for  each 
component  and  (2)  are  designed  for  use 
with  the  cross  (tangential)  flow  filtration 
equipment  described  in  2B352.d. 

D.  Corrections  to  ECCN  1C353  (Genetic 
Elements  and, Genetically  Modified 
Organisms)  and  ECCN  2B350  (Chemical 
Manufacturing  Facilities  and 
Equipment). 

This  rule  amends  the  heading  and  the 
List  of  Items  Controlled  in  ECCN  1C353 
to  correct  errors  in  the  use  of  the  terms 
"organism"  and  "microorganism."  The 
revisions  to  this  ECCN  that  were  made 
in  a  final  rule  published  by  BIS  on  May 
31,  2002  (67  FR  37977)  incorrectly  used 
the  term  "organisms"  in  lC353.a.l  and 
.b.l  when  referring  to  "microorganisms" 
controlled  by  lC351.a.  to  .c.  In  addition, 
that  rule  did  not  revise  the  heading  of 
the  ECCN  to  include  the  term 
genetically  modified  "organisms."  This 
rule  corrects  these  errors. 

In  addition,  this  rule  amends  the 
heading  in  ECCN  2B350  to  indicate  that 
this  entry  does  not  control  valves 
described  in  ECCN  2A292.  BIS 
published  a  rule,  on  August  29,  2002  (67 
FR  55594),  that  revised  the  heading  of 
ECCN  2B350  to  exclude  valves 
controlled  by  ECCN  2A226;  however,  an 
exclusion  for  valves  controlled  by  ECCN 
2A292  was  unintentionally  omitted. 
This  rule  corrects  that  omission.  Valves 
controlled  by  ECCN  2A226  or  ECCN 
2A292,  which  also  meet  or  exceed  the 
technical  parameters  described  in  ECCN 
2B350.g,  continue  to  be  subject  to  CB 
controls  (as  well  as  NP  and  AT  controls) 
even  though  they  are  not  controlled 
under  ECCN  2B350. 

This  rule  also  amends  the  List  of 
Items  Controlled  in  ECCN  2B350  to 
clarify  that  2B350.b  controls  only  those 
agitators  that  are  for  use  in  reaction 
vessels  or  reactors  described  in  2B350.a. 

E.  Corrections  to  §  742.2  (Proliferation  of 
Chemical  and  Biological  Weapons)  and 
ECCNs  2E001  and  2E002 

This  rule  revises  §  742.2(a)(3)  of  the 
EAR,  which  identifies  ECCNs 
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containing  items  that  require  a  license 
to  Country  Group  D:3  destinations  for 
CB  reasons,  to  include  a  reference  to 
medical  products  controlled  by  ECCN 
lC991.d.  A  reference  to  these  medical 
products  was  inadvertently  omitted  in 
previous  rulemakings.  ECCN  lC991.d 
controls  medical  products  containing 
biological  toxins  controlled  by  ECCN 
lC351.d.2  through  .d.l9,  except 
biological  toxins  controlled  for  CW 
reasons  under  lC351.d.5  or  .d.6. 

This  rule  also  revises  §  742.2(a)(3)  of 
the  EAR  and  ECCNs  2E001  and  2E002 
to  clarify  the  control  status  of 
technology  for  valves  described  in 
ECCN  2A226  or  2A292  that  also  possess 
the  characteristics  of  valves  described  in 
ECCN  2B350.g.  The  control  status  of  the 
valves,  themselves,  was  first  clarified  in 
a  Bnal  rule  published  bv  BIS  on  August 
29,  2002  (67  pR  55594)  and  is  further 
clarified  in  this  rule  [see  the  changes  to 
the  heading  of  ECCN  2B350.  as 
described  in  part  D.  Background,  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  rule).  First,  this  rule  revises 
§  742.2(a)(3)  to  clarify  that 
"development"  and  "production" 
technology  for  valves  controlled  by 
ECCN  2A226  or  2A292  for  CB  reasons 
[i.e..  valves  in  2A226  or  2A292  that  also 
possess  the  characteristics  of  valves 
described  in  ECCN  2B350.g)  is 
controlled  under  ECCNs  2E001 
("development"  technology)  and  2E002 
("production"  technology)  and  requires 
a  license  to  Country  Group  D:3 
destinations  for  CB  reasons — note  that 
this  technology  also  requires  a  license  to 
certain  destinations  for  NP  and  AT 
reasons.  Second,  this  rule  revises 
§  742.2(a)(3)  to  indicate  that  "use" 
technology  for  valves  controlled  by 
ECCN  2A226  or  2A292  for  CB  reasons 
is  controlled  under  ECCNs  2E201  and 
2E290,  respectively,  and  requires  a 
license  to  Country  Group  D:3 
destinations  for  CB  reasons — note  that 
this  technology  also  requires  a  license  to 
certain  destinations  for  NP  and  AT 
reasons.  Third,  this  rule  revises  the 
License  Requirements  sections  of 
ECCNs  2E001  and  2E002  on  the  CCL  to 
indicate  that  CB  controls  apply  to 
technology  in  these  ECCNs  for  the 
"development"  or  "production." 
respectively,  of  valves  controlled  for  CB 
reasons  under  ECCN  2A226  or  2A292. 

F.  Clarifications  to  ECCNs  1C351  and 
1C99J 

This  rule  revises  the  heading  of  ECCN 
1C351  to  clarify  that  this  entry  controls 
certain  zoonotic  pathogens  and  toxins 
that  are  the  causative  organisms  for  a 
number  of  zoonoses  [i.e.,  diseases  of 
animals  that  may  be  transmitted  to 
humans  under  natural  conditions).  In 


addition,  this  rule  revises  ECCN 
lC991.d  to  clarify  that  it  does  not 
control  medical  products  containing 
botulinum  Toxins  described  in  ECCN 
lC351.d.l.  Medical  products  containing 
lC351.d.l  toxins  are  controlled  by 
1C991.C  for  anti-terrorism  (AT)  reasons 
only,  while  the  medical  products  in 
lC991.d  are  controlled  for  both  CB  and 
AT  reasons. 

G.  Changes  to  the  EAR  Based  on  the 
Addition  of  New  States  Parties  to  the 
Chemical  Weapons  Convention  (CWC) 

This  rule  revises  Supplement  No.  2  to 
part  745  of  the  EAR  (titled  "States 
Parties  to  the  Convention  on  the 
Prohibition  of  the  Development, 
Production,  Stockpiling,  and  Use  of 
Chemical  Weapons  and  on  Their 
Destruction")  by  adding  the  names  of 
six  countries  that  have  recently  become 
States  Parties  to  the  CWC  [i.e.,  Andorra, 
Guatemala,  Palau,  Saint  Vincent  and  the 
Grenadines,  Samoa,  and  Thailand). 

Savings  Clause 

Shipments  of  items  removed  from 
license  exception  eligibility  or  NLR 
authorization  as  a  result  of  this 
regulatory  action  that  were  on  dock  for 
loading,  on  lighter,  laden  aboard  an 
exporting  carrier,  or  en  route  aboard  a 
carrier  to  a  port  of  export,  on  June  10. 
2003,  pursuant  to  actual  orders  for 
export  to  a  foreign  destination,  may 
proceed  to  that  destination  under  the 
previous  license  exception  eligibility  or 
NLR  authorization  provisions  so  long  as 
they  have  been  exported  from  the 
United  State.s  before  July  10.  2003.  Any 
such  items  not  actually  exported  before 
midnight,  on  July  10.  2003.  require  a 
license  in  accordance  with  this 
regulation. 

Rulemaking  Requirements 

1 .  This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

2.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act,  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number.  This  rule 
contains  collections  of  information 
subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  These  collections 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  Control 
Numbers  0694-0088  and  0694-0117. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  as  that 


term  is  defined  in  Executive  Order 
13132. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States  (Sec.  5  U.S.C.  553(a)(1)).  Further, 
no  other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  final  rule.  Because  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  are  not 
required  to  be  given  for  this  rule  under 
5  U.S.C.  553  or  by  any  other  law,  the 
analytical  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  are  not  applicable. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Willard  Fisher,  Regulatory 
Policy  Division,  Bureau  of  Industry  and 
Security,  U.S.  Department  of  Commerce, 
Room  2705,  14th  Street  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20230. 

List  of  Subjects 

15  CFR  Part  742 

Exports,  Foreign  trade. 

15  CFR  Part  745 

Administrative  practice  and 
procedure.  Chemicals,  Exports,  Foreign 
trade.  Reporting  and  recordkeeping 
requirements. 

15  CFR  Part  774 

Exports,  Foreign  trade.  Reporting  and 
recordkeeping  requirements. 

■  Accordingly,  parts  742,  745,  and  774  of 
the  Export  Administration  Regulations 
(15  CFR  parts  730-799)  are  amended  as 
follows: 

PART  742— {AMENDED] 

■  1 .  The  authority  citation  for  15  CFR  . 
part  742  continues  to  read  as  follows: 

Authority;  50  U.S.C.  app.  2401  el  seq.:  50 
U.S.C.  1701  et  seq.;  18  U.S.C.  2510  et  seq.; 
22  U.S.C.  3201  et  seq.;  42  U.S.C.  2139a:  sec. 
901-911,  Pub.  L.  106-367;  sec.  221.  Pub.  L. 
107-56:  E.O.  12058.  43  FR  20947.  3  CFR. 
1978Comp..  p.  179:  E.O.  12851.  58  FR  33181, 
3  CFR,  1993  Comp.,  p.  608:  E.O.  12938,  59 
FR  59099,  3  CFR.  1994  Comp..  p.  950:  E.O. 
13026,  61  FR  58767,  3  CFR.  1996  Comp.,  p. 
228:  E.O.  13222.  66  FR  44025.  3  CFR,  2001 
Comp..  p.  783:  notice  of  November  9,  2001, 
66  FR  56965.  3  CFR,  2001  Comp..  p.  917; 
notice  of  August  14,  2002,  67  FR  53721, 
August  16,2002. 
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■  2.  Section  742.2  is  amended  by 
revising  paragraphs  (a)(3)  and  (b)  to  read 
as  follows: 

§  742.2    Proliferation  of  chemical  and 
biological  weapons. 

(a)  *  *   * 

(3)  If  CB  Column  3  of  the  Country 
Chart  (Supplement  No.  1  to  part  738  of 
the  EAR)  is  indicated  in  the  appropriate 
ECCN,  a  license  is  required  to  Country 
Group  D:3  (see  Supplement  No.  1  to  part 
740  of  the  EAR)  for  the  following: 

(i)  Equipment  and  materials  identified 
in  ECCN  2B350  or2B351  on  the  CCL, 
and  valves  controlled  by  ECCN  2A226 
or  ECCN  2A292  having  the 
characteristics  of  those  described  in 
2B350.g,  which  can  be  used  in  the 
production  of  chemical  weapons 
precursors  or  chemical  warfare  agents; 

(ii)  Equipment  and  materials 
identified  in  ECCN  2B352,  which  can  be 
used  in  the  production  of  biological 
agents; 

(iii)  Medical  products  identified  in 
ECCN  lC991.d; 

(iv)  Technology  identified  in  ECCN 
2E001,  2E002,  or  2E301  for: 

(A)  The  development,  production,  or 
use  of  items  controlled  by  ECCN  2B350. 
2B351,or2B352;or 

(B)  The  development  or  production  of 
valves  controlled  by  ECCN  2A226  or 
2A292  having  the  characteristics  of 
those  described  in  ECCN  2B350.g;  and 

(v)  Technology  identified  in  ECCN 
2E201  or  2E290  for  the  use  of  valves 
controlled  by  ECCN  2A226  or  2A292 
having  the  characteristics  of  those 
described  in  2B350.g. 
***** 

(b)  Licensing  policy.  (1)  License 
applications  for  the  items  described  in 
paragraph  (a)  of  this  section  will  be 
considered  on  a  case-by-case  basis  to 
determine  whether  the  export  or 
reexport  would  make  a  material 
contribution  to  the  design, 
development,  production,  stockpiling  or 
use  of  chemical  of  biological  weapons. 
When  an  export  or  'reexport  is  deemed 
to  make  such  a  material  contribution, 
the  license  will  be  denied.  When  an 
export  or  reexport  is  intended  to  be  used 
in  a  chemical  weapons  or  biological 
weapons  program,  or  for  chemical  or 
biological  weapons  terrorism  piuposes, 
it  is  deemed  to  make  a  material 
contribution.  The  factors  listed  in 
paragraph  (b)(2)  of  this  section  are 
among  those  that  will  be  considered  to 
determine  what  action  should  be  taken 
on  license  applications  for  these  items. 

(2)  The  following  factors  are  among 
those  that  will  be  considered  to 
determine  what  action  should  be  taken 
on  license  applications  for  the  items 


described  in  paragraph  (a)  of  this 
section: 

(i)  The  specific  nature  of  the  end-use, 
including  the  appropriateness  of  the 
stated  end-use; 

(ii)  The  significance  of  the  export  and 
reexport  in  terms  of  its  potential 
contribution  to  the  design, 
development,  production,  stockpiling, 
or  use  of  chemical  or  biological 
weapons; 

(iii)  The  nonproliferation  credentials 
of  the  importing  country,  including  the 
importing  country's  chemical  and 
biological  capabilities  and  objectives; 

(iv)  The  risk  that  the  items  will  be 
diverted  for  use  in  a  chemical  weapons 
or  biological  weapons  program,  or  for 
chemical  weapons  or  biological 
weapons  terrorism  purposes;  ^ 

(v)  The  reliability  of  the  parties  to  the 
transaction,  including  whether: 

(A)  An  export  or  reexport  license 
application  involving  any  such  parties 
has  previously  been  denied; 

(B)  Any  such  parties  have  been 
engaged  in  clandestine  or  illegal 
procurement  activities; 

(C)  The  end-user  is  capable  of 
securely  handling  and  storing  the  items 
to  be  exported  or  reexported; 

(vi)  Relevant  information  about , 
proliferation  and  terrorism  activities, 
including  activities  involving  the 
design,  development,  production, 
stockpiling,  or  use  of  chemical  or 
biological  weapons  by  any  parties  to  the 
transaction; 

(vii)  The  types  of  assurances  or 
guarantees  against  the  design, 
development,  production,  stockpiling, 
or  use  of  chemical  or  biological 
weapons  that  are  given  in  a  particular 
case,  including  any  relevant  assurances 
provided  by  the  importing  country  or 
the  end-user; 

(viii)  The  applicability  of  other 
multilateral  export  control  or 
nonproliferation  agreements  (e.g.,  the 
Chemical  Weapons  Convention  and  the 
Biological  and  Toxin  Weapons 
Convention)  to  the  transaction;  and 

(ix)  The  existence  of  a  pre-existing 
contract. 

(3)  BIS  will  review  license 
applications  in  accordance  with  the 
licensing  policy  described  in  paragraph 
(b)(1)  of  this  section  for  items  not 
described  in  paragraph  (a)  of  this 
section  that: 

(i)  Require  a  license  for  reasons  other 
than  short  supply;  and 

(ii)  Could  be  destined  for  the  design, 
development,  production,  stockpiling, 
or  use  of  chemical  or  biological 
weapons,  or  for  a  facility  engaged  in 
such  activities. 


PART  745— [AMENDED] 

■  4.  The  authority  citation  for  15  CFR 
part  745  continues  to  read  as  follows: 

Authority:  50  U.S.C.  1701  et  seq.;  E.O. 
12938,  59  FR  59099.  3  CFR,  1994  Comp.,  p. 
950;  notice  of  November  9,  2000,  65  FR 
68063,  3  CFR,  2000  Comp.  p.  408. 

■  5,  Supplement  No.  2  to  part  745  is 
amended  by  revising  the  undesignated 
center  heading  "List  of  States  Parties  as 
ofMay  1,  2002"  to  read  "List  of  States 
Parties  as  of  April  1,  2003"  and  by 
adding,  in  alphabetical  order,  the 
countries  "Andorra",  "Guatemala", 
"Palau",  "Saint  Vincent  and  the 
Grenadines",  "Samoa"  and  "Thailand". 

PART  774— [AMENDED]^ 

■  6.  The  authority  citation  for  15  CFR 
part  774  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  10  U.S.C.  7420:  10  U.S.C. 
7430(e):  18  U.S.C.  2510  et  seq.;  22  U.S.C. 
287c:  22  U.S.C.  3201  et  seq.;  22  U.S.C.  6004; 
30  U.S.C.  185(s),  185(u);  42  U.S.C.  2139a:  42 
"U.S.C.  6212:  43  U.S.C.  1354:  46  U.S.C.  app. 
466c:  50  U.S.C.  app.  5;  sec.  901-911.  Pub.  L. 
106-387;  sec.  221,  Pub.  L.  107-56;  E.O. 
13026.  61  FR  58767.  3  CFR,  1996  Comp.,  p. 
228;  E.O.  13222.  66  FR  44025,  3  CFR,  2001 
Comp..  p.  783:  notice  of  August  14,  2002.  67 
FR  53721,  August  16,  2002. 

■  7.  In  Supplement  No.  1  to  Part  774  (the 
Commerce  Control  List),  Category  1 — 
Materials,  Chemicals,  "Microorganisms" 
&  "Toxins,"  ECCN  1C351  is^amended  by 
revising  the  heading  of  the  ECCN  and  die 
List  of  Items  Controlled  to  read  as 
follows: 

1C351  Human  and  zoonotic  pathogens 
and  "toxins",  as  follows  (see  List  of 
Items  Controlled). 


List  of  Items  Controlled 

Unit:  Value. 

Related  Controls;  Certain  forms  of 
ricin  and  saxitoxin  in  lC351.d.5.  and 
d.6  are  CWC  Schedule  1  chemicals  [see 
%  742.18  of  die  EAR).  The  U.S. 
Government  must  provide  advance 
notification  and  annual  reports  to  the 
OPCW  of  all  exports  of  Schedule  1 
chemicals,  see  %  745.1  of  the  EAR  for 
notification  procedures,  see  22  CFR  part 
121.  Category  XIV  and  §  121.7  for 
additional  CWC  Schedule  1  chemicals 
controlled  by  the  Department  of  State. 
All  vaccines  and  "immunotoxins"  are 
excluded  fitim  the  scope  of  this  entry. 
Certain  medical  products  and  diagnostic 
and  food  testing  kits  that  contain 
biological  toxins  controlled  under 
paragraph  (d)  of  this  entry,  with  the 
exception  of  toxins  controlled  for  CW 
reasons  under  d.5  and  d.6,  are  excluded 
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from  the  scope  of  this  entry.  Vaccines, 
"immunotoxins",  certain  medical 
products,  and  diagnostic  and  food 
testing  kits  excluded  from  the  scope  of 
this  entry  are  controlled  under  ECCN 
1C991.  For  the  purposes  of  this  entry, 
only  saxitoxin  is  controlled  under 
paragraph  d.6;  other  members  of  the 
paralytic  shellfish  poison  family  (e.g. 
neosaxitoxin)  are  classifled  as  EAR99. 

Related  Definitions:  1 .  For  the 
purposes  of  this  entry  "immunotoxin" 
is  deflned  as  an  antibody-toxin 
conjugate  intended  to  destroy  specific 
target  cells  {e.g..  tumor  cells)  that  bear 
antigens  homologous  to  the  antibody.  2. 
For  the  purposes  of  this  entry  "subimit" 
is  defined  as  a  portion  of  the  "toxin". 

Items: 

a.  Viruses,  as  follows: 
a.l.  Chikungunya  virus: 

a. 2.  Congo-Crimean  haemorrhagic 

fever  virus: 
a.  3.  Dengue  fever  virus; 
a.4.  Eastern  equine  encephalitis  virus: 
a. 5.  Ebola  virus: 
a. 6.  Hantaan  virus: 
a.  7.  }apanese  encephalitis  virus; 
a. 8.  Junin  virus: 
a. 9.  Lassa  fever  virus 
a. 10.  Lymphocytic  choriomeningitis 

virus; 
a.  11.  Machupo  virus; 
a.  12.  Marburg  virus; 
a.l3.  Monkey  pox  virus; 
a.  14.  Rift  Valley  fever  virus;    . 
a.  15.  Tick-borne  encephalitis  virus 

(Russiem  Spring-Summer 

encephalitis  virus); 
a.l6.  Variola  virus; 
a.  17.  Venezuelan  equine  encephalitis 

virus; 
a.  18.  Western  equine  encephalitis 

virus; 
a.l9.  White  pox;  or    . 
a. 20.  Yellow  fever  virus. 

b.  Rickettsiae,  as  follows: 

b.l.  Bartonella  quintana  (Rochalimea 

quintana,  Rickettsia  quintana); 
b.2.  Coxiolla  burnetii; 
b.3.  Rickettsia  prowasecki;  or 
b.4.  Rickettsia  rickettsii. 

c.  Bacteria,  as  follows: 
c.l.  Bacillus  anthracis; 
C.2.  Brucella  abortus; 

•     c.3.  Brucella  melitensis; 
c.4.  Brucella  suis; 
c.5.  Burkholderia  mallei 

(Pseudomonas  mallei); 
C.6.  Burkholderia  pseudomallei 

(Pseudomonas  pseudomallei); 
C.7.  Chlamydia  psittaci; 
C.8.  Clostridium  botulinum; 
C.9.  Franci^ella  tularensis; 
c.lO.  Salmonella  typhi; 
c.ll.  Shigella  dysenteriae; 
C.l 2.  Vibrio  cholerae;  or 
c.l 3.  Yersinia  pestis. 

d.  "Toxins",  as  follows,  and  "subunits" 

thereof: 


d.l.  Botulinum  toxins; 

d.2.  Clostridium  perfringens  toxins; 

d.3.  Conotoxin; 

d.4.  Microcystin  (Cyanginosin); 

d.5.  Ricin; 

d.6.  Saxitoxin; 

d.7.  Shiga  toxin; 

d.8.  Staphylococcus  aureus  toxins; 

d.9.  Tetrodotoxin; 

d.lO.  Verotoxin; 

d.ll.  Aflatoxins; 

d.l 2.  Abrin; 

d.l 3.  Cholera  toxin; 

d.l 4.  Diacetoxyscirpenol  toxin; 

d.l5.T-2  toxin; 

d.l 6.  HT-2  toxin; 

d.l 7.  Modeccin  toxin; 

d.l 8.  Volkensin  toxin;  orr 

d.l9.  Viscum  Album  Lectin  1 
(Viscumin). 

8.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category 
1 — Materials,  Chemicals, 
"Microorganisms"  &  "Toxins."  ECCNt 
1C353  is  amended  by  revising  the  ECCN 
heading  and  the  List  of  Items  Controlled 
to  read  as  follows: 
1C353    Genetic  elements  and 

genetically  modified  organisms,  as 

follows  (see  List  of  Items  Controlled). 


List  of  Items  Controlled 

Unit:  $  value. 

Related  Controls:  Vaccines  that 
contain  genetic  elements  or  genetically 
modifred  organisms  identified  in  this 
entry  are  controlled  by  ECCN  1C991. 

Related  Definitions:  N/A. 

Items: 

a.  Genetic  elements,  as  follows: 
a.l.  Genetic  elements  that  contain 

nucleic  acid  sequences  associated 
with  the  pathogenicity  of 
microorganisms  controlled  by 
lC351.a.  to  c,  1C352.  or  1C354; 
a.2.  Genetic  elements  that  contain 
nucleic  acid  sequences  coding  for 
any  of  the  "toxins"  controlled  by 
lC351.d  or  "subunits  of  toxins" 
thereof. 

Technical  Note:  Genetic  elements  include. 
inter  alia,  chromosomes,  genomes,  pla^mids, 
transposons,  and  vectors,  whether  genetically 
modified  or  unmodified. 

b.  Genetically  modified  organisms,  as 
follows: 

b.l.  Genetically  modified  organisms 
that  contain  nucleic  acid  sequences 
associated  with  the  patliogenicity  of 
microorganisms  controlled  by 
lC351.a.  to  .c,  1C352,  or  1C354; 
b.2.  Genetically  modiHed  organisms 
that  contain  nucleic  acid  sequences 
coding  for  any  of  the  "toxins" 
controlled  by  lC351.d  or  "subunits 
of  toxins"  thereof. 
■  9.  In  Supplement  No.  1  to  Part  774  (the 
Commerce  Control  List),  Category  1 — 


Materials.  Chemicals,  "Microorganisms" 
&  "Toxins,"  ECCN  1C991  is  amended  by 
revising  the  List  of  Items  Controlled  to 
read  as  follows: 

1C991    Vaccines,  immunotoxins, 
medical  products,  diagnostic  and 
food  testing  kits,  as  follows  (see  List 
of  Items  Controlled). 
***** 

List  of  Items  Controlled 

Unit:  $  value. 

Related  Controls:  Medical  products 
containing  ricin  or  saxitoxin,  as  follows, 
are  controlled  for  CW  reasons  imder 
ECCN  1C351: 

(1)  Ricinus  Communis  Agglutininn 
(RCAii),  also  known  as  ricin  D,  or 
Ricinus  Communis  Lectinm  (RCLm); 

(2)  Ricinus  Communis  Lectiuiv 
(RCLiv),  also  known  as  ricin  E;  or 

(3)  Saxitoxin  identified  by  C.A.S. 
#35523-89-8. 

Related  Definitions:  For  the  purpose 
of  this  entr>',  "immunotoxin"  is  defined 
as  an  antibody-toxin  conjugate  intended 
to  destroy  specific  target  cells  (e.g., 
tumor  cells)  that  bear  antigens 
homologous  to  the  antibody.  For  the 
purpose  of  this  entry,  "medical 
products"  are:  (1)  pharmaceutical 
formulations  designed  for  human 
administration  in  the  treatment  of 
medical  conditions,  (2)  prepackaged  for 
distribution  as  medical  products,  and 
(3)  approved  by  the  U.S.  Food  and  Drug 
Administration  to  be  marketed  as 
medical  products.  For  the  purpose  of 
this  entry,  "diagnostic  and  food  testing 
kits"  are  specifically  developed, 
packaged  and  marketed  for  diagnostic  or 
public  health  purposes.  Biological 
toxins  in  any  other  configuration, 
including  bulk  shipments,  or  for  any 
other  end-uses  are  controlled  by  ECCN 
1C351.  For  the  purpose  of  this  entry, 
"vaccine"  is  defined  as  a  medicinal  (or 
veterinary)  product  in  a  pharmaceutical 
formulation,  approved  by  the  U.S.  Food 
and  Drug  Administration  or  the  U.S. 
Department  of  Agricultiue  to  be 
marketed  as  a  medical  (or  veterinary) 
product  or  for  use  in  clinical  trials,  that 
is  intended  to  stimulate  a  protective 
immunological  response  in  humans  or 
animals  in  order  to  prevent  disease  in 
those  to  whom  or  to  which  it  is 
administered. 

/ferns; 

a.  Vaccines  against  items  controlled 
by  ECCN  1C351.  1C352,  1C353.  or 
1C354; 

b.  Immunotoxins  containing  items 
controlled  by  lC351.d; 

c.  Medical  products  containing 
botulinum  toxins  controlled  by  ECCN 
lC351.d.l; 

d.  Medical  products  containing  items 
controlled  by  ECCN  lC351.d,  except 
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botuliniun  toxins  controlled  by  ECCN 
lC351.d.l  and  items  controlled  for  CW 
reasons  under  lC351.d.5  or  .d.6;  and 

e.  Diagnostic  and  food  testing  kits 
containing  items  controlled  by  ECCN 
lC351.d,  except  items  controlled  for  CW 
reasons  under  ECCN  lC351.d.5  or  .d.6. 

10.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
2— Materials  Processing,  ECCN  2B350  is 
amended  by  revising  the  ECCN  heading 
and  the  List  of  Items  Controlled  to  read 
as  follows: 

2B350    Chemical  manufacturing 
facilities  and  equipment,  except 
>     valves  controlled  by  2A226  or  2A292, 
as  follows  (see  List  of  Items 
Controlled). 

*        *        *        *»       * . 

List  of  Items  Controlled 

Unit:  Equipment  in  niunber. 

Related  Controls:  The  controls  in  this 
entry  do  not  apply  to  equipment  that  is; 
(a)  Specially  designed  for  use  in  civil 
applications  {e.g.,  food  processing,  pulp 
and  paper  processing,  or  water 
purification);  AND  (b)  inappropriate,  by 
the  nature  of  its  design,  for  use  in 
storing,  processing,  producing  or 
conducting  and  controlling  the  flow  of 
chemical  weapons  precursors  controlled 
by  1C350. 

Related  Definitions:  For  purposes  of 
this  entry  the  terpi  "chemical  warfare 
agents"  are  those  agents  subject  to  the 
export  licensing  authority  of  the  U.S. 
Department  of  State,  Office  of  Defense 
Trade  Controls.  {See  22  CFR  part  121) 

Items: 

a.  Reaction  vessels  or  reactors,  with  or 
without  agitators,  with  total  internal 
(geometric)  volume  greater  than  0.1 
m3  (100  liters)  and  less  than  20  m^ 
(20,000  liters),  where  all  surfaces  that 
come  in  direct  contact  with  the 
chemical(s)  being  processed  or 
contained  are  made  from  any  of  the 
following  materials: 
a.l.  Alloys  with  more  than  25% 

nickel  and  20%  chromium  by 

weight; 
a.2.  Fluoropolymers; 
a.3.  Glass  (including  vitrified  or 

enameled  coating  or  glass  lining); 
a.4.  Nickel  or  alloys  with  more  than 

40%  nickel  by  weight; 
a.5.  Tantalum  or  tantalum  alloys; 
a.6.  Titanium  or  titanium  alloys;  or 
a.7.  Zirconium  or  zirconium  adloys. 
b.  Agitators  for  use  in  reaction  vessels 
or  reactors  described  in  2B350.a,  and 
impellers,  blades  or  shafts  designed 
for  such  agitators,  where  all  surfaces 
that  come  in  direct  contact  with  the 
chemical(s)  being  processed  or 
contained  are  made  from  any  of  the 
.   following  materials: 


•  b.l.  Alloys  with  more  than  25% 

nickel  and  20%  chromium  by 

weight; 
b.2.  Fluoropolymers; 
b.3.  Glass  (including  vitrified  or 

enameled  coatings  or  glass  lining); 
b.4.  Nickel  or  alloys  with  more  than 

40%  nickel  by  weight; 
b.5.  Tantalum  or  tantaliun  alloys; 
b.6.  Titanium  or  titanium  alloys;  or 
b.7.  Zirconium  or  zirconium  alloys. 

c.  Storage  tanks,  containers  or  receivers 
with  a  total  internal  (geometric) 
voliune  greater  than  0.1  m3  (liDO 
liters)  where  all  surfaces  that  come  in 
direct  contact  with  the  chemical(s) 
being  processed  or  contained  are 
made  from  any  of  the  following 
materials: 

c.l.  Alloys  with  more  than  25% 

nickel  jmd  20%  chromixun  by 

weight; 
C.2.  Fluoropolymers; 
c.3.  Glass  (including  vitrified  or 

enameled  coatings  or  glass  lining); 
c.4.  Nickel  or  alloys  v«th  more  than 

40%  nickel  by  weight; 
c.5.  Tantaliun  or  tantalum  alloys; 
c.6.  Titanium  or  titanitun  alloys;  or 
C.7.  Zirconium  or  zirconium  adloys. 

d.  Heat  exchangers  or  condensers  with 
a  heat  transfer  surface,  area  of  less 
than  20  m^,  but  greater  than  0.15  m^, 
and  tubes,  plates,  coils  or  blocks 
(cores)  designed  for  such  heat 
exchangers  or  condensers,  where  all 
surfaces  that  come  in  direct  contact 
with  the  chemical(s)  being  processed 
are  made  fi-om  any  of  the  following    - 
materials:    > 

d.l.  Alloys  with  more  than  25% 

nickel  and  20%  chromium  by 

weight; 
d.2.  Fluoropolymers; 
d.3.  Glass  (including  vitrified  or 

enameled  coatings  or  glass  lining); 
d.4.  Graphite  or  carbon-graphite; 
d.5.  Nickel  or  alloys  with  more  than 

40%  nickel  by  weight; 
d.6.  Silicon  carbide; 
d.7.  Tantalum  or  tantalum  alloys; 
d.8.  Titanium  or  titanium  alloys; 
d.9.  Titanium  carbide:  or 
d.lO.  Zirconium  or  zirconium  alloys, 
e.  Distillation  or  absorption  colunuis  of 
internal  diameter  greater  than  0.1  m, 
and  liquid  distributors,  vapor 
distributors  or  liquid  collectors 
designed  for  such  distillation  or 
,  absorption  columns,  where  all 
surfaces  that  come  in  direct  contact 
with  the  chemical(s)  being  processed 
are  made  from  any  of  the  following 
materials: 
e.l.  Alloys  with  more  than  25% 

nickel  and  20%  chromium  by 

weight; 
e.2.  Fluoropolymers; 
e.3.  Glass  (including  vitrified  or 


enameled  coatings  or  glass  lining); 
e.4.  Graphite  or  carbon-graphite; 
e.5.  Nickel  or  alloys  with  more  than 

40%  nickel  by  weight: 
e.6.  Tantalum  or  tantaliun  alloys; 
e.7.  Titanium  or  titanium  alloys;  or 
e.8.  Zirconium  or  zirconium  alloys. 

f.  Remotely  operated  filling  equipment 
in  which  all  surfaces  that  come  in 
direct  contact  with  the  chemical(s) 
being  processed  are  made  from  any  of 
the  following  materials: 

f  1.  Alloys  with  more  than  25%  nickel 
and  20%  chromium  by  weight;  or 

i.2.  Nickel  or  alloys  with  more  than 
40%  nickel  by  weight. 

g.  Valves  with  nominal  sizes  greater 
than  1.0  cm  (%  in.),  and  casings 
(valve  bodies)  or  preformed  casiqg 
liners  designed  for  such  valves,  in 
which  all  surfaces  that  come  in  direct 
contact  with  the  chemical(s)  being 
processed  or  contained  are  made  from 
any  of  the  following  materials: 

g.l.  Nickel  or  alloys  with  more  than 

40%  nickel  by  weight: 
g.2.  Alloys  with  more  than  25% 
nickel  and  20%  chromium  by 
weight; 
g.3.  Fluoropolymers; 
g.4.  Glass  or  glass  lined  (including 
vitrified  or  enameled  coatings); 
g.5.  Tantalum  or  tantalum  alloys; 
g.6.  Titanium  or  titanium  alloys;  or 
g.7.  Zirconium  or  zirconium  alloys, 
h.  Multi-walled  piping  incorporating  a 
leak  detection  port,  in  which  all 
surfaces  that  come  in  direct  contact 
with  the  chemicaKs)  being  processed 
or  contained  are  made  from  any  of  the 
following  materials: 
h.l.  Alloys  with  more  than  25% 
nickel  and  20%  chromium  by 
weight:  , 

h.2.  Fluoropolvmers\. 
h. 3.  Glass  (including  Vitrified  or 

enameled  coatings  or  glass  lining): 
h.4.  Graphite  or  carbon-graphite; 
h.5.  Nickel  or  alloys  with  more  than 

40%  nickel  by  weight; 
h.6.  Tantalum  or  tantalum  alloys; 
h.7.  Titanium  or  titanium  alloys:  or 
h.8.  Zirconium  or  zirconium  alloys, 
i.  Multiple-seal,  canned  drive,  magnetic 
drive,  bellows  or  diaphragm  pumps, 
with  manufacturer's  specified 
maximum  flow-rate  greater  than  0.6 
mVhour,  or  vacuum  pumps  with 
manufacturer's  specified  maximum 
flow-rate  greater  than  5  m^/hour 
(under  standard  temperature  (273  K 
{0°  O)  and  pressure  (101.3  kPa) 
conditions),  and  casings  (pump 
bodies),  preformed  casing  liners, 
impellers,  rotors  or  jet  pump  nozzles 
designed  for  such  pumps,  in  which  all 
surfaces  that  come  into  direct  contact 
with  the  chemical(s)  being  processed 
are  made  from  any  of  the  of  the 
-following  materials: 
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i.l.  Alloys  with  more  than  25%  nickel 

and  20%  chromium  by  weight: 
i.2.  Ceramics; 
i.3.  Ferrosilicon; 

i.4.  Fluoropolymers;  ' 

i.5.  Glass  {including  vitrified  or 

enameled  coatings  or  glass  lining); 
i.6.  Graphite  or  carbon-eraphite; 
i.7.  NicKel  or  alloys  witn  more  than 

40%  nickel  by  weight; 
i.8.  Tantalum  or  tantalum  alloys; 
i.9.  Titanium  or  titanium  alloys,  or 
i.lO.  Zirconium  or  zirconium  alloys, 
j.  Incinerators  designed  to  destroy 
chemical  wa/Tare  ^ents,  chemical 
weapons  precursors  controlled  by 
1C350,  or  chemical  munitions  having 
specially  designed  waste  supply 
systems,  special  handling  facilities 
and  an  average  combustion  chamber 
temperature  greater  than  1000°  C  in 
which  all  surfaces  in  the  waste  supply 
system  that  come  into  direct  contact 
with  the  waste  products  are  made 
.    from  or  lined  with  any  of  the 
following  materials: 
j.l.  Alloys  with  more  than  25%  nickel 

and  20%  chromium  by  weight: 
j.2.  Ceramics;  or 
j.3.  Nickel  or  alloys  with  more  than 

40%  nickel  by  weight. 

Technical  Note:  Carbon-graphite  is  a 
composition  consisting  primarily  of  graphite 
and  amorphous  carbon,  in  which  the  graphite 
is  8  percent  or  more  by  weight  of  the 
composition. 

■  n.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
2— Materials  Processing.  ECCN  2B352  is 
amended  by  revising  the  List  of  Items 
Controlled  to  read  as  follows: 

2B352     Equipment  capable  of  use  in 
handling  biological  materials,  as 
follows  (see  List  of  Items  Controlled). 


List  of  Items  Controlled 

Unit:  Equipment  in  number 

Related  Controls:  N/A 

Related  Definitions:  For  purposes  of 
this  entry,  isolators  include  flexible 
isolators,  dry  boxes,  anaerobic  chambers 
and  glove  boxes. 

Items: 

a.  Complete  containment  facilities  at 
P3  or  P4  containment  level. 

Technical  Note:  P3  or  P4  (BL3.  BL4.  L3. 
L4)  containment  levels  are  as  specified  in  the 
WHO  Laboratory  Biosafety  Manual  (Geneva. 
1983). 

b.  Fermenters  capable  of  cultivation  of 
pathogenic  microorganisms,  viruses,  or 
for  toxin  production,  without  the 
propagation  of  aerosols,  having  a 
capacity  equal  to  or  greater  than  20 
liters. 

Technical  Note:  Fermenters  include 
bioreactors,  chemostats,  and  continuous-flow 
systems. 


c.  Centrifugal  separators  capable  of  the 
continuous  separation  of  pathogenic 
microorganisms,  without  the 
propagation  of  aerosols,  and  having 
all  of  the  following  characteristics: 
c.l.  One  or  more  sealing  joints  within 

the  steam  containment  area; 
C.2.  A  flow  rate  greater  than  100  liters 

per  hour; 
C.3.  Components  of  polished  stainless 

steel  or  titanium;  and 
C.4.  Capable  of  in-situ  steam 

sterilization  in  a  closed  state. 

Technical  Note:  Centrifugal  separators 
include  decanters. 

d.  Cross  (tangential)  flow  filtration 
equipment  and  accessories,  as 
follows: 

d.l.  Cross  (tangential)  flow  filtration 
equipment  capable  of  separation  of 
pathogenic  microorganisms, 
viruses,  toxins  or  cell  cultures, 
without  the  propagation  of  aerosols, 
having  all  of  the  following 
characteristics: 

d.l. a.  A  total  filtration  area  equal  to  or 
greater  than  1  square  meter  (1  m^}; 
and 

d.l.b.  Capable  of  being  sterilized  or 
disinfected  in-situ. 

N.B.:  2B352.d.l  does  not  control 
reverse  osmosis  equipment,  as  specified 
by  the  manufacturer. 

d.2.  Cross  (tangential)  flow  filtration 
components  (e.g.,  modules, 
elements,  cassettes,  cartridges,  units 
or  plates)  with  filtration  area  equal 
to  or  greater  than  0.2  square  meters 
(0.2  m-)  for  each  component  and 
designed  for  use  in  cross 
(tangential)  flow  filtration 
equipment  controlled  by  2B352.d.l. 

Technical  Note:  In  this  ECCN.  "sterilized" 
denotes  the  elimination  of  all  viable  microbes 
from  the  equipment  through  the  use  of  either 
physical  [e.g..  steam)  or  chemical  agents. 
"Disinfected"  denotes  the  destruction  of 
potential  microbial  infectivity  in  the 
equipment  through  the  use  of  chemical 
agents  with  a  germicidal  effect. 
"Disinfection"  and  "sterilization"  are 
distinct  from  "sanitization",  the  latter 
referring  to  cleaning  procedures  designed  to 
lower  the  microbial  content  of  equipment 
without  necessarily  achieving  elimination  of 
all  microbial  infectivity  or  viability. 

e.  Steam  sterilizable  freeze-drying 
equipment  with  a  condenser  capacity 
of  10  kgs  of  ice  or  greater  in  24  hours, 
but  less  than  1,000  kgs  of  ice  in  24 
hoius. 

f.  Protective  and  containment 
equipment,  as  follows: 

f.l.  Protective  full  or  half  suits,  or 
hoods  dependant  upon  a  tethered 
external  air  supply  and  operating 
under  positive  pressure; 


Technical  Note:  This  entry  does  not 
control  suits  designed  to  be  worn  with  self- 
contained  breathing  apparatus. 

f.2.  Class  III  biological  safety  cabinets 
or  isolators  with  similar 
performance  standards,  e.g.,  flexible 
isolators,  dry  boxes,  anaerobic 
chambers,  glove  boxes  or  laminar 
flow  hoods  (closed  with  vertical 
flow), 
g.  Chambers  designed  for  aerosol 
challenge  testing  with 
microorganisms,  viruses,  or  toxins 
and  having  a  capacity  of  1  m  <  or 
greater. 
■  12.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
2 — Materials  Processing,  ECCN  2E001  is 
amended  by  revising  the  License 
Requirements  section  to  read  as  follows: 
2E001     "Technology  according  to  the 
General  Technology  Note  for  the 
"development"  of  equipment  or 
"software"  controlled  by  2A  (except 
2A991,  2A993,  or  2A994),  2B  (except 
2B991,  2B993,  2B996,  2B997  or 
2B998),  or  2D  (except  2D991,  2D992. 
or  2D994). 

License  Requirements 

Reason  for  Control:  NS.  MT,  NP,  CB, 
AT 


Control(s) 


NS  applies  to  "tech- 
notogy"  for  Items  con- 
trolled by  2A001 .  2B001 
to  2B009,  2D001  or 
2D002 

MT  applies  to  '1ech- 
nology"  for  items  con- 
trolled by  2B004. 
2B009,  2B018,  2B104, 
2B105,  2B109.  281 16, 
28117,20001  or2D101 
for  MT  reasons. 

NP  applies  to  "lech- 
nology"  tor  items  con- 
trolled by  2A225, 
2A226,  2B001,  2B004, 
2B006,  28007,  28009, 
28104.28109,28116, 
28201,28204,28206, 
28207.  28209,  28225 
to  28232,  2D001 , 
2D002,  2D101,  2D201 
or  2D202  for  NP  rea- 
sons. 

NP  applies  to  '1ech- 
nology"  for  items  con- 
trolled by  2A290  to 
2A293,  2B290,  or 
2D290  for  NP  reasons. 

08  applies  to  '1ech- 
notogy"  for  equipment 
controlled  by  28350  to 
28352  and  tor  valves 
controlled  by  2A226  or 
2A292  having  the  char- 
acteristics of  ttiose  con- 
troNed  by  2B350.g. 


Country  chart 


NS  Column  1 


MT  Column  1 


NP  Column  1 


NP  Column  2 


C8  Column  3 
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Control(s) 


AT  applies  to  entire  entry 


Country  chart 


AT  Column  1 


License  Requirement  Notes:  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  License  Exceptions. 


■  13.  In  Supplement  No.  1  to  Paft  774 
(the  Commerce  Control  List),  Category 
2— Materials  Processing,  ECCN  2E002  is 
amended  by  revising  the  License 
Requirements  section  to  read  as  follows: 

2E002    "Technology"  according  to  the 
General  Technology  Note  for  the 
"production"  of  equipment 
controlled  by  2  A,  (except  2A991, 
2A993,  or  2A994)  or  2B  (except 
2B991,  2B993,  2B996,  2B997.  or 
2B998}.  «      . 

License  Requirements 

Reason  for  Control:  NS,  MT,  NP,  CB, 
AT 


Control(s) 


NS  applies  to  '1ech- 
nology"  for  equipment 
controlled  by  2A001 , 
28001  to  28009. 

MT  applies  to  "tech- 
nology" for  equipment 
controlled  by  28004, 
28009,  28018,  28104, 
28105,28109,28116 
or  281 17  for  MT  rea- 
sons. 

NP  applies  to  '1ech- 
nology"  for  equipment 
controlled  by  2A225, 
2A226,  28001 ,  28004, 
28006,  28007,  28009, 
28104,28109,28116, 
28201,28204,28206, 
28207,  28209,  28225 
to  28232  for  NP  rea- 
sons. 

NP  applies  to  '1ech- 
nology"  for  equipment 
controlled  by  2A290  to 
2A293,  28290  for  NP 
reasons. 

C8  applies  to  '1ech- 
nology"  for  equipment 
controlled  by  28350  to 
28352  and  for  valves 
controlled  by  2A226  or 
2A292  having  the  char- 
acteristics of  those  con- 
trolled by  28350.g. 

AT  applies  to  entire  entry 


Country  chart 


NS  Column  1 


MT  Column  1 


NP  Column  1 


NP  Column  2 


C8  Column  3 


AT  Column  1 


License  Requirement  Notes:  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  License  Exceptions. 


Dated:  May  29,  2003. 
James  J.  Jochum, 

Assistant  Secretary  for  Export 

Administration. 

[PR  Doc.  03-14602  Filed  6-9-03;  8:45  am] 

BILLING  CODE  3510-33-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Pyrantel  Pamoate  Paste 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  .abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Cross  Vetpharm  Group,  Ltd.  The 
ANADA  provides  for  the  oral  use  of 
pyrantel  pamoate  paste  for  the  removal 
and  control  of  certain  internal  parasites 
in  horses  and  ponies. 
DATES:  This  rule  is  effective  June  10, 
2003'. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-104),  Food  and  Drug 
Administration,  7519  Standish  PL, 
Rockville,  MD  20855,  301-827-8549,  e- 
mail:  lluther@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  Cross 
Vetpharm  Group,  Ltd.,  Broomhill  Rd., 
Tallaght,  Dublin  24,  Ireland,  filed 
ANADA  200-350  that  provides  for  the 
use  of  EXODUS  (pyrantel  pamoate) 
Paste  for  the  removal  and  control,  of 
certain  internal  parasites  in  horses  and 
ponies!  Cross  Vetpharm  Group  Ltd.'s 
EXODUS  Paste  is  approved  as  a  generic 
copy  of  Pfizer,  Inc.'s  STRONGID 
(pj^antel  pamoate)  Paste  approved 
under  NADA  129-831.  The  ANADA  is 
approved  as  of  March  25,  2003,  and  the 
regulations  are  eunended  in  21  CFR 
520.2044  to  reflect  the  approval.  The 
basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.11(e)(2)(ii},  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 


The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  hiunan  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 


List  of  Sul^ects  in  21  CFR  Part  520 

Animal  drugs. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

■  1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  U.S.G.  360b. 

■  2.  Section  520.2044  is  amended  by 
adding  paragraphs  (a)(3)  and  (b)(3)  to 
read  as  follows: 

§520.2044    Pyrantel  pamoate  paste. 

(a)  *   *   * 

(3)  Each  mL  contains  171  mg  pyrantel 
base  (as  pyrantel  pamoate). 

(b)  *  *   * 

(3)  No.  061623  for  use  of  product 
described  in  paragraph  (a)(3)  of  this 
section. 


Dated:  May  27.  2003. 
Steven  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
(FR  Doc.  03-14546  Filed  6-9-03;  8:45  am] 

BILLING  CODE  416(MI1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Change  of 
Sponsor 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  two  approved  new 
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animal  drug  applications  (NADAs)  from 

Anthony  Products  Co.  to  Cross 

Vetpharm  Group  Ltd. 

DATES:  This  rule  is  effective  June  10. 

2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Newkirk.  Center  for  Veterinary 
Medicine  (HFV-lOO),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville.  MD  20855.  301-827-6967;  e- 
mail:  dnewkirk®cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  Anthony 
Products  Co..  5600  Peck  Rd..  Arcadia. 
CA  91006.  has  informed  FDA  that  it  has 
transferred  ownership  of,  and  all  rights 
and  interest  in.  the  following  two 
approved  NADAs  io  Cross  Vetpharm 
Group.  Ltd..  Broomhill  Rd..  Tallaght, 
Dublin  24.  Ireland: 


NADA 
Numt>er 

Trade  Name 

065-505 
065-506 

MICROCILLIN  Injectable  Sus- 
pension 
COMBICILLIN  Injectable 
Suspension 

Accordingly,  the  agency  is  amending 
the  regulations  in  21  CFR  522.1696a  and 
522.1696b  to  reflect  the  transfer  of 
ownership. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3){A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subiects  in  21  CFR  Part  522 

Animal  drugs. 

■  Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

■  1 .  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

t 

§  522.1696a    [Amwidad] 

■  2.  Section  522.1696a  Penicillin  G 
benzathine  and  penicillin  G  procaine 
sterile  suspension  is  amended  in 
paragraph  (b)(1)  by  removing  "000864, 
010515.  and  049185"  and  by  adding  in 
its  place  "010515,  049185.  and  061623"; 
and  in  paragraph  (b)(3)  by  removing 
"000864.  010515.  and  059130"  and  by 
adding  in  its  place  "010515.  059130,  and 
061623". 


1522.1 696b    [Amandad] 
■  3.  Section  522.1696b  Pe/uci7y/n  G 
procaine  aqueous  suspension  is 
amended  in  paragraph  (b)(2)  by 
removing  "000864  and  055529"  and  by 
adding  in  its  place  "055529  and 
061623";  in  paragraph  (d)(2)(i)(A)  by 
removing  "000864,  010515,  053501,  and 
059130"  and  by  adding  in  its  place 
"010515.  053501,  059130.  and  061623"; 
and  in  paragraph  (d)(2)(iii)(A)  by 
removing  "000864,  010515,  053501,  and 
059130"  and  by  adding  in  its  place 
"010515,  053501,  and  059130". 

Dated:  May  19.  2003. 
Steven  D.  Vaughn, 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
(FR  Doc.  03-14547  Filed  6-9-03;  8:45  am] 

■lUJNO  COOe  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  558 

New  Animal  Drugs  for  Us«  In  Animal 
Feeds;  Fenbendazole. 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Intervet,  inc.  The  supplemental  NADA 
provides  for  use  of  an  approved 
fenbendazole  Type  A  medicated  article 
to  make  Type  B  and  Type  C  medicated 
feeds  used  for  the  control  of 
gastrointestinal  worms  in  horses. 
DATES:  This  rule  is  effective  June  10, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  for  Veterinary 
Medicine  (HFV-110),  Food  and  Drug 
Administration.  7500  Standish  PL, 
Rockville.  MD  20855.  301-827-7540.  e- 
mail:  mberson@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  hltervet. 
Inc..  P.O.  Box  318,  405  State  St., 
Millsboro,  DE  19966.  filed  a  supplement 
to  NADA  131-675  that  provides  for  the 
use  of  SAFE-GUARD  (fenbendazole) 
20%  Type  A  medicated  article  to  make 
Type  B  and  Type  C  medicated  horse 
feeds.  The  medicated  feeds  are  used  for 
the  control  of  large  strongyles 
[Strongylus  edentatus,  S.  equinus,  S. 
vulgaris,  Triodontophorus  spp.),  small 
strongyles  (Cyathostomum  spp.. 


Cylicocyclus  spp..  Cylicostephanus 
spp.),  pinworms  [Oxyuris  equi],  and 
ascarids  (Parascaris  equorum)  in  horses. 
The  NADA  is  approveid  as  of  March  14, 
2003  ,  and  the  regulations  are  amended 
in  21  CFR  558.258  to  reflect  the 
approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  fr-eedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.11(e)(2)(ii),  a 
siunmary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2){F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetics  Act 
(21  U.S.C.  360b(c)(2)(F)(iii)),  this 
approval  qualifies  for  3  years  of 
marketing  exclusivity  beginning  March 
14.  2003. 

The  agency  has  determined  under 
§  25.33(d)(1)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  huQian  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

■  1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b,  371. 

■  2.  Section  558.258  is  amended  by 
redesignating  paragraph  (e)(4)  as 
paragraph  (e)(5)  and  by  adding  new 
paragraph  (e)(4)  to  read  as  follows: 

§558.258    Fenbendazole. 

•         *         •         *         * 

(e)  *  *  • 
(4)  Horses. 
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Amount  fenbendazole  in  grams 
per  ton 


(i)  4,540 


(ii)  [Reserved] 


Indications  for  use 


5  mg/kg  body  weigtit  (2.27  mg/lb)  for  tt>e 
control  of  large  strongyles  (Strongykis 
edentatus,  S.  equinus,  S.  vulgaris, 
Triodontophoms  spp.),  small  strongyles 
(Cyathostomum  spp.,  Cylicocyclus  spp., 
Cylicosteptianus  spp.),  and  pinworms 
(Oxyuris  equI);  10  mg/kg  body  weight 
(4.54  mg/lb)  for  ttie  control  of  ascarids 
(Parascaris  equomm). 


Limitations 


Feed  at  tfie  rate  of  0.  lib  of  feed  per  100 
lb  (A  txxJy  weight  to  provide  2.27  mg 
fenbendazole/lb  of  body  weight  in  a  1- 
day  treatment  or  0.2  lb  of  feed  per  100 
lb  of  body  weight  to  provide  4.54  mg 
fenbendazole/lb  of  body  weight  in  a  1- 
day  treatment.  All  horses  must  t>e  eat- 
ing normally  to  ensure  that  each  aninrjal 
consumes  an  adequate  amount  of  ttie 
medicated  feed.  Regular  deworming  at 
intervals  of  6  to  8  weeks  may  be  re- 
quired due  to  the  possibility  of  reinfec- 
tkxi.  Do  not  use  in  horses  intended  for 
food. 


Sponsor 


057926 


Dated:  May  27,  2003. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  03-14545  Filed  6-9-03;  8:45  am] 
BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
33  CFR  Part  117 

[CGD07-03-087] 

Drawbridge  Operation  Regulations; 
NE.  8tti  Street  (George  Bush 
Boulevard)  Bridge,  Atlantic 
Intracoastal  Waterway,  Mile  1038.7, 
Delray  Beach,  Palm  Beach  County,  FL 

agency:  Coast  Guard,  DHS. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander,  Seventh 
Coast  Guard  District,  has  approved  a 
temporary  deviation  from  the 
regulations  governing  the  operation  of 
the  NE.  8th  Street  (George  Bush 
Boulevard)  bridge  at  Delray  Beach 
across  the  Atlantic  Intracoastal 
Waterway,  mile  1038.7  in  Delray  Beach, 
Palm  Beach  Couaity,  Florida.  Under  this 
deviation,  the  bridge  need  only  open  a 
single-leaf  of  the  bridge  and  shall 
provide  double-leaf  openings  with  two- 
hours  advance  notice  to  the  bridge 
tender.  Tliis  temporary  deviation  is 
required  to  allow  the  bridge  owner  to 
safely  complete  repairs  to  the  bridge. 
DATES:  This  deviation  is  effective  from 
7  a.m.  on  June  16,  2003,  imtil  6  p.m.  on 
August  16.  2003. 

ADDRESSES:  Material  received  from  the 
public,  as  well  as  comments  indicated 
in  this  preamble  as  being  available  in 
the  docket,  are  part  of  docket  ICGD07- 


03-087]  and  are  available  for  inspection 
or  copying  at  Commander  (obr).  Seventh 
Coast  Guard  District,  909  SE.  1st 
Avenue,  Room  432,  Miami,  Florida 
33131  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  Lieberum,  Project  Manager, 
Seventh  Coast  Guard  District,  Bridge 
Branch  at  (305)  415-6744. 

SUPPLEMENTARY  INFORMATKW:  The 
existing  regulations  of  the  NE.  8th  Street 
bridge,  mile  1038.7  at  Delray  Beach 
require  the  bridge  to  open  on  signal; 
except  that,  fittm  November  1  to  May 
31,  from  11  a.m.  to  6  p.m.,  on  Saturdays, 
Sundays  and  Federal  holidays,  the  draw 
need  open  only  on  the  hour,  quarter- 
hour,  half-hour,  and  three  quarter-hour. 
On  May  7,  2003,  Palm  Beach  County, 
the  bridge  owner,  requested  a  deviation 
from  the  current  regulations  to  allow  the 
bridge  to  only  open  a  single-leaf  of  the 
bridge.  Double-leaf  openings  are 
available  with  two-hours  advance  notice 
to  the  bridge  tender.  The  other  leaf  of 
the  bridge  will  remain  in  the  upright, 
open  to  navigation  position.  This 
schedule  will  be  in  effect  fit>m  7  a.m.  on 
June  16,  2003,  to  6  p.m.  on  July  3,  2003, 
and  from  7  a.m.  on  July  8,  2003,  to  6 
p.m.  on  August  16,  2003.  Dxiring  all 
other  times,  the  bridge  will  open 
according  to  the  published  schedule  in 
33  CFR  11 7.261(z).  This  temporary 
deviation  is  required  to  allow  the  bridge 
owner  to  safely  complete  repairs  to  the 
bridge  structure. 

The  District  Commander  has  granted 
a  temporary  deviation  from  the 
operating  requirements  listed  in  33  CFR 
117.261(z).  Under  this  deviation,  the 
NE.  8th  Street  (George  Bush  Boulevard) 
bridge  need  oilly  open  a  single-leaf  of 
the  bridge  from  7  a.m.  on  June  16,  2003, 
to  6  p.m.  on  July  3,  2003,  and  from  7 
a.m.  on  July  8,  2003,  to  6  p.m.  on 
August  16.  2003.  During  this  time  the 


bridge  shall  provide  double-leaf 
openings  with  two-hours  advance  notice 
to  the  bridge  tender. 

Dated:  May  29,  2003. 
Greg  Shapley, 

Chief,  Bridge  Administration,  Seventh  Coast 
Guard  District. 

[FR  Doc.  03-14590  Filed  6-9-03;  8:45  am] 
BILLING  COOE  4»10-1S-I> 


DEPARTMENT  OF  HOMELAND. 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[CGD09-03-217] 

RIN  162S-AA00 

Safety  Zone;  Grosse  Point  Shores, 
Lake  St  Clair,  Ml 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  Celebrate  America  fireworks  display 
on  June  14,  2003.  This  safety  zoneis 
necessary  to  control  vessel  traffic  within 
the  immediate  location  of  the  fireworks 
launch  site  and  to  ensure  the  safety  of 
life  and  property  during  the  event.  This 
safety  zone  is  intended  to  restrict  vessel 
traffic  frt)m  a  portion  of  Lake  St.  Clair. 
DATES:  This  temporary  final  rule  is 
effective  from  8  p.m.  until  11  p.m.  on 
June  14,  2003. 

ADDRESSES:  Comments  and  material 
received  frtim  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  [CGD0»-03-217]  and  are 
available  for  inspection  or  copying  at: 
U.S.  Coast  Guard  Marine  Safety  Office 
Detroit,  110  Mt.  Elliott  Ave.  Detroit,  MI 
48207,  between  8  a.m.  and  4  p.m.. 
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Monday  through  Friday,  except  Federal 
.  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  Brandon  Sullivan,  U.S.  Coast 
Guard  Marine  Safety  Office  Detroit.  110 
Mt.  Elliott  Ave..  Detroit.  MI  48207.  The 
telephone  number  is  (313)  568-9558. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B).  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  puBlishing  an  NPRM.  Under  5 
U.S.C.  553(d)(3).  the  Coast  Guard  finds 
that  good  cause  exists  for  making  this 
rule  effective  less  than  30  days  after 
publication  in  the  Federal  Register.  The 
permit  application  was  not  received  in 
time  to  publish  an  NPRM  followed  by 
a  final  rule  before  the  effective  date. 
Delaying  this  rule  would  be  contrary  to 
the  public  interest  of  ensuring  the  safety 
of  spectators  and  vessels  during  this 
event  and  immediate  action  is  necessary 
to  prevent  possible  loss  of  life  or 
property.  The  Coast  Guard  has  not 
received  any  complaints  or  negative 
comments  previously  with  regard  to  this 
event. 

Background  and  Purpose 

Temporary  safety  zones  are  necessary 
to  ensure  the  safety  of  vessels  and 
spectators  from  the  hazards  associated 
with  fireworks  displays.  Based  on 
accidents  that  have  occurred  in  other 
Captain  of  the  Port  zones,  and  the 
explosive  hazard  of  fireworks,  the 
Captain  of  the  Port  Detroit  has 
determined  fireworks  launches  in  close 
proximity  to  watercraft  pose  significant 
risks  to  public  safety  and  property.  The 
likely  combination  of  large  numbers  of 
recreational  vessels,  congested 
waterways,  darkness  punctuated  by 
bright  flashes  of  light,  alcohol  use,  and 
debris  falling  into  the  water  could  easily 
result  in  serious  injuries  or  fatalities. 
Establishing  safety  zones  to  control 
vessel  movement  around  the  locations 
of  the  launch  platforms  will  help  ensure 
the  safety  of  persons  and  property  at 
these  events  and  help  minimize  the 
associated  risk. 

The  safety  zone  will  encompass  all 
waters  surrounding  the  fireworks 
launch  platform  bounded  by  the  arc  of 
a  circle  with  a  300-yard  radius  with  its 
center  in  approximate  position  42°26'4'' 
N.  082°52'1''  W  (approximately  500'  off 
shore  of  930  Lake  Shore  Drive,  Crosse 
Point  Shores.  MI).  The  geographic 
coordinates  are  based  upon  North 
American  Datum  1983  (NAD  83).  The 
size  of  this  zone  was  determined  using 
the  National  Fire  Prevention 


Association  guidelines  and  local 
knowledge  concerning  wind,  waves, 
and  currents. 

All  persons  and  vessels  shall  comply 
with  the  instructions  of  the  Coast  Guard 
Captain  of  the  Port  or  the  designated  on- 
scene  patrol  representative.  Entry  into, 
transiting,  or  anchoring  within  this 
safety  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Detroit  or  his  designated  on-scene 
representative.  The  Captain  of  the  Port 
or  his  designated  on-scene 
representative  may  be  contacted  via 
VHF  Channel  16. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  this  rule  under 
that  order.  It  is  not  "significant"  under 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation 
(DOT)  (44  FR  11040.  February  26,  1979). 
We  expect  the  economic  impact  of  this 
rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary. 

This  determination  is  based  on  the 
minimal  time  that  vessels  will  be 
restricted  from  the  zone,  and  therefore 
minor  if  any  impacts  to  Mariners. ' 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  considered 
whether  this  rule  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

This  rule  would  affect  the  following 
entities,  some  of  which  might  be  small 
entities:  The  owners  or  operators  of 
commercial  vessels  intending  to  transit 
or  anchor  in  the  activated  safety  zone. 

This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  This  safety  zone 
is  only  in  effect  firom  8  p.m.  until  11 
p.m.  the  day  of  the  event  and  allows 
vessel  traffic  to  pass  outside  of  the 
safety  zone.  Before  the  effective  period, 
we  will  issue  maritime  advisories 
widely  available  to  users  of  Lake  St. 


Clair  by  the  Ninth  Coast  Guard  District 
Local  Notice  to  Mariners,  and  Marine 
Information  Broadcasts.  Facsimile 
broadcasts  may  also  be  made. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  {see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
•this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  and  participate 
in  the  rulemaking  process.  If  the  rule 
would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Marine 
Safety  Office  Detroit  {see  ADDRESSES.) 
Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Bpards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAlR  (1-888-734-3247). 

Collection  of  Information 

This  rule  would  call  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  govenunent,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  would  not  result  in 
such  an  expenditure,  we  do  discuss  the 
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effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  would  not  effect  a  taking  of 
private  property  Or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Govenunental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)  (2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

The  Coast  Guard  has  analyzed  this 
rule  under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1  of 
Commandant  Instruction  M16475.1D, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  written  categorical  exclusion 
determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Efifects 

We  have  analyzed  this  rule  imder 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply,      -  " 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 


significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

■  Fpr  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6.  160.5; 
Department  of  Homeland  Security  Delegation 

No.  0170. 

■» 

■  2.  A  new  temporary  §  165.T09-217  is 
added  to  read  as  follows: 

§  1 65.T09-21 7    Safety  Zone;  Lake  SL  Clair, 
Grosse  Pointe  Shores,  Ml. 

(a)  Location.  The  safety  zone  will 
encompass  all  waters  of  Lake  St.  Clair 
surrounding  the  fireworks  laimch 
platform  bounded  by  the  arc  of  a  circle 
with  a  300-yard  radius  with  its  center  in 
approximate  position  42°  26'4''  N,  082° 
52'!"  W  (approximately  500'  off  shore  of 
930  Lake  Shore  Drive,  Grosse  Point 
Shores,  MI ).  The  geographic 
coordinates  are  based  ^pon  North 
American  Datiun  1983  (NAD  83). 

(b)  Effective  time  and  date.  This 
section  is  effective  from  8  p.m.  (local 
time)  until  11  p.m.  (local  time)  on  June 
14,  2003.  The  designated  on-scene 
Patrol  Commander  may  be  contacted  via 
VHF  Channel  16. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  this  safety  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port  Detroit, 
or  his  designated  on-scene 
representative. 

DatedfMay  27,  2003.  ' 
P.G.  Gerrity, 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port  Detroit. 

[FR  Doc.  03-14435  Filed  6-9-03;  8:45  am] 
BHXING  CODE  4910-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
33  CFR  PART  165 
CGD09-03-216 
RIN  162&-AA00 

Safety  Zone;  Detroit  River,  Detroit,  Ml 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporarj'  safety  zone  for 
the  International  Freedom  Festival  - 
Fireworks  display  on  June  25,  2003. 
This  safety  zone  is  necessary  to  control 
vessel  traffic  within  the  immediate 
location  of  the  fireworks  launch  site  and 
to  ensure  the  safety  of  life  and  property 
during  the  event.  This  safety  zone  is 
intended  to  restrict  vessel  traffic  from  a 
portion  of  the  Detroit  River. 
DATES:  This  temporary  final  rule  is 
effective  from  5  p.m.  imtil  12  a.m.  on 
June  25,  2003. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  tCGD09-03-216]  and  are 
available  for  inspection  or  copying  at: 
U.S.  Coast  Guard  Marine  Safety  Office 
Detroit,  110  Mt.  Elliott  Ave.,  Detroit,  MI 
48207,  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  Brandon  Sullivan,  U.S.  Coast 
Guard  Marine  Safety  Office  Detroit,  at 
(313) 568-9558. 
SUPPt.EMENTARY  INFORMATION:     • 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B)  and 
under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
not  publishing  an  NPRM  and  for  making 
this  rule  effective  less  than  30  days  after 
publication  in  the  Federal  Register.  The 
permit  application  was  not  received  in 
time  to  publish  an  NPRM  followed  by 
a  final  rule  before  the  effective  date. 
Delaying  this  rule  would  be  contrary  to 
the  public  interest  of  ensuring  the  safety 
of  spectators  and  vessels  during  this 
event  and  immediate  action  is  necessary 
to  prevent  possible  loss  of  life  or 
property.  The  Coast  Guard  has  not 
received  any  complaints  or  negative 
comments  previously  with  regard  to  this 
event. 
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'Background  and  Purpose 

Temporary  safety  zones  are  necessary 
to  ensure  the  safety  of  vessels  and 
spectators  from  the  hazards  associated 
with  fireworks  displays.  Based  on 
accidents  that  have  occurred  in  other 
Captain  of  the  Port  zones,  and  the 
explosive  hazard  of  fireworks,  the 
Captain  of  the  Port  Detroit  has 
determined  fireworks  launches  in  close 
proximity  to  watercraft  pose  significant 
risks  to  public  safety  and  property.  The 
likely  combination  of  large  numbers  of 
recreational  vessels,  congested 
waterways,  darkness  punctuated  by 
bright  flashes  of  light,  alcohol  use,  and 
debris  falling  into  the  water  could  easily 
result  in  serious  injuries  or  fatalities. 
Establishing  a  safety  zone  to  control 
vessel  movement  around  the  locations 
of  the  launch  platforms  will  help  ensure 
the  safety  of  persons  and  property  at 
these  events  and  help  minimize  the 
associated  risk. 

The  safety  zone  will  encompass  the 
portion  of  the  Detroit  River  bounded  on 
the  South  by  the  International 
Boundary,  on  the  West  by  SS^Oa'aO"  W, 
on  the  North  by  the  City  of  Detroit 
shoreline  and  on  the  East  by  083°01'  W. 
These  geographic  coordinates  are  based 
upon  North  American  Datum  ld83 
(NAD  83).  The  size  of  this  zone  was 
determined  using  the  National  Fire 
Prevention  Association  guidelines  and 
local  knowledge  concerning  wind, 
waves,  and  currents. 

All  persons  and  vessels  shall  comply 
with  the  instructions  of  the  Coast  Guard 
Captain  of  the  Port  or  his  designated  on- 
scene  patrol  representative.  The 
designated  on-scene  patrol 
representative  wiU  be  the  patrol 
commander.  Entry  into,  transiting,  or 
anchoring  within  this  safety  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  Detroit  or  his 
designated  on-scene  representative.  The 
Captain  of  the  Port  or  his  designated  on- 
scehe  representative  may  be  contacted 
via  VHP  Channel  16. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3{f)  of 
Executive  Order  1 2866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  this  rule  under 
that  order.  It  is  not  "significant"  under 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation 
(DOT)  (44  FR  11040,  February  26, 1979). 
We  expect  the  economic  impact  of  this 
rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 


10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary. 

This  determination  is  based  on  the 
minimal  time  that  vessels  will  be 
restricted  from  the  zone,  and  therefore 
minor  if  any  impacts  to  Mariners. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 . 
U.S.C.  605(b)  that  this  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

This  rule  would  affect  the  following 
entities,  some  of  which  might  be  small 
entities:  The  owners  or  operators  of 
commercial  vessels  intending  to  transit 
or  anchor  in  the  activated  safety  zone. 

This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reason:  This  safety  Zone  is 
only  in  effect  from  5  p.m.  until  12 
midnight  on  the  day  of  the  event. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  [see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  and  participate 
in  the  rulemaking  process.  If  the  rule 
would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions, 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Marine 
Safety  Office  Detroit  (see  ADDRESSES.) 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 


wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  would  call  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  luider  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  would  not  result  in 
such  an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  would  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actious  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)  (2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden.  , 

Protection  of  Children 

The  Coast  Guard  has  analyzed  this 
rule  under  Executive  Order  13045. 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1  of 
Commandant  Instruction  M16475.1D, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  written  categorical  exclusion 
determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 
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Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal . 
Government  and  Indian  tribes. 

Energy  Efifects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guafd  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1.  6.04-6",  160.5; 
Department  of  Homeland  Security  Delegation 
No.  0170. 

■  2.  A  new  temporary  §  165.T0Q-216  is 
added  to  read  as  follows: 

§  165.Tdi»-216    Safety  Zone;  DetroH  River, 
Detroit,  Ml. 

(a)  Location.  The  waters  of  the  Detroit 
River  boimded  on  the  South  by  the 
International  Boundary,  on  the  West  by- 
83°03'30"  W,  on  the  North  by  the  City 
of  Detroit  Shoreline  and  on  the  East  by 
083°  or  W  (NAD  83). 

(b)  Effective  time  and  date.  This 
section  is  effective  from  5  p.m.  until  12 
a.m.  on  Jime  25,  2003. 

(c)  Regulations.  In  accbrdance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  this  safety  zone  is 
prohibited  imless  authorized  by  the 
Coast  Guard  Captain  of  the  Port  Detroit, 


or  his  designated  on-scene 
representative. 

Dated:  May  27,  2003. 
P.  G.  Gerrity, 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port  Detroit. 

[FR  Doc.  03-14434  Filed  6-9-03;  8:45  am] 
BILUNG  CODE  4910-1S> 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Parts  3  and  13 
RIN  2900-AL29 

Compensation  and  Pension  Provisions 
of  the  Veterans  Education  and  Benefits 
Expansion  Act  of  2001 

agency:  Department  of  Veterans  Affairs. 
action:  Final  rule. 

SUMMARY:  This  dociunent  amends  the 
Department  of  Veterans  Affairs  (VA) 
adjudication  regulations  and  its 
Veterans  Benefit  Administration 
fiduciary  activities  regulations  to  reflect 
statutory  provisions  of  the  Veterans 
Education  and  Benefits  Expansion  Act 
of  2001 .  These  changes  address  the 
presumption  of  service  connection  for 
respiratory  cancers  based  on  herbicide 
exposure  in  Vietnam;  benefits  for  Gulf 
War  veterans*  chronic  disabilities; 
repeal  of  the  limitation  of  benefits  for 
incompetent  institutionalized  veterans; 
non-service-connected  pension 
eligibility;  the  limitation  on  pension  for 
certain  recipients  of  Medicaid-covered 
nursing  home  care;  the  prohibition  on 
certain  benefits  to  fugitive  felons;  and 
the  limitation  on  the  payment  of 
compensation  for  veterans  remaining 
"incarcerated  since  October  7,  1980.  This 
document  also  makes  nonsubstantive 
changes  for  purposes  of  clarity  and 
miscellaneous  technical  amendments  in 
those  regulations. 

DATES:  Effective  Date;  Jime  10,  2003. 

Applicability  Dates:  In  accordance 
with  statutory  provisions,  the  following 
amendments  in  this  final  rule  will  be 
applied  retroactively: 

The  amendment$^4o  38  CFR  3.3  are 
applicable  September  17,  2001.  The 
amendment  to  38  CFR  3.307{a)(6)(ii)  is 
applicable  January  1,  2002.  The 
amendment  to  38  CFR  3.307(a)(6)(iii)  is 
applicable  December  27,  2001.  The 
amendments  to  38  CFR  3.317  are 
applicable  March  1,  2002.  The 
amendments  to  38  CFR  3.353,  3.400(e), 
3.452,  3.454,  3.501,  3.551,  3.552,  3.557 
through  3.559,  3.666,  3.801,  3.852, 
3.853,' 3.1007,  13.70,  13.71.  13.74 
through  13.77, 13.107,  13.108,  and 
13.109  are  applicable  December  27, 


2001.  The  amendment  to  38  CFR 
3.665(a)  is  applicable  December  27, 
2001.  The  amendment  to  38  CFR 
3.665(c)  is  applicable  April  1^  2002.  The 
removal  of  the  authority  citation 
following  38  CFR  3.665(m)  and  the 
addition  of  38  CFR  3.665(n)  are 
applicable  December  27,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Russo,  Compensation  and  Pension 
Service,  Veterans  Benefits 
Administration,  810  Vermont  Avenue, 
NW.,  Washington,  DC,  20420,  telephone 
{202)273-7211. 

SUPPl£MENTARY  INFORMATION:  On 
December  27,  2001.  the  Veterans 
Education  and  Benefits  Expansion  Act 
of  2001,  Public  Law  107-103  (the  Act), 
was  enacted.  Several  provisions  of  the 
Act  directly  affect  the  payment  of  VA 
compensation  or  pension  benefits. 
These  provisions  concern  presumptions 
based  on  herbicide  exposure  in 
Vietnam,  Gulf  War  veterans'  chronic 
disabilities,  the  repeal  of  the  limitation 
of  benefits  for  incompetent 
institutionalized  veterans,  non-service- 
coimected  pension  eligibility,  the 
extension  of  the  limitation  on  pension 
for  certain  recipients  of  Medicaid- 
covered  nursing  home  care,  the 
prohibition  on  certain  benefits  to 
fugitive  felons  and  their  dependents, 
and  a  limitation  on  the  payment  of 
compensation  for  certain  veterans 
remaining  incarcerated  since  October  7, 
1980. 

Section  201  of  the  Act  amended  38 
U.S.C.  1116(a)(2)(F)  to  eliminate  the 
requirement  that  respiratory  cancer 
(cancers  of  the  lung,  bronchus,  larynx, 
trachea)  become  manifest  within  30 
years  of  the  veteran""s  departure  from 
Vietncun  to  qualify  for  the  presumption 
of  service  connection  based  on  exposure 
to  herbicides  such  as  Agent  Orange. 
Section  201  also  expanded  the 
presumption  of  exposure  to  herbicides 
to  include  all  Vietnam  veterans,  not  just 
those  who  have  a  disease  on  the 
presxunptive  list  in  38  U.S.C.  1116(a)(2) 
and  38  CFR  3.309(e).  In  this  document 
we  are  amending  38  CFR  3.307  to  reflect 
these  changes.  In  addition,  section  201 
added  Type  2  diabetes  to  the 
presumptive  list  in  38  U.S.C.  1116(a)(2). 
This  disease  had  previously  been  added 
to  VA's  list  in  38  CFR  3.309(e). 

Section  202(a)  of  the  Act  amended  38 
U.S.C.  1117  to  expand  the  definition  of 
"qualifying  chronic  disability"  (for 
service  cormection)  to  include  not  only 
a  disability  resulting  from  an 
undiagnosed  illness  as  stated  in  prior 
law,  but  also  any  diagnosed  illness  that 
the  Secretary  determines  in  regulations 
warrants  a  presiunption  of  service- 
connection  under  38  U.S.C.  1117(d).  We 
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are  amending  §  3.317  to  reflect  that 
change. 

Section  202(a)  also  expanded  the 
definition  of  "qualifying  chronic 
disability"  to  include  a  "medically 
unexplained  chronic  multisymptom 
illness  (such  as  chronic  fatigue 
syndrome,  fibromyalgia,  and  irritable 
bowel  syndrome)  that  is  defined  by  a 
cluster  of  signs  or  symptoms."  We 
believe  this  provision  may  be  difficult 
for  VA  adjudicators  to  understand  and 
apply  consistently  due  to  the  highly 
technical  medical  aspects  of  the  task  of 
determining  whether  an  illness  meets 
the  criteria  of  "medically  unexplained 
chronic  multisymptom  illness  *   *   * 
that  is  defined  by  a  cluster  of  signs  or 
symptoms."  Therefore  this  rulemaking 
clarifies  this  category  of  illnesses  by 
defining  the  term  "medically 
unexplained  chronic  multisymptom 
illness"  in  new  §  3.317(a)(2)(ii)  to  mean 
"a  diagnosed  illness  without  conclusive 
pathophysiology  or  etiology,  that  is 
characterized  by  overlapping  symptoms 
and  signs  and  has  features  such  as 
fatigue,  pain,  disability  out  of 
proportion  to  physical  findings,  and 
inconsistent  demonstration  of  laboratory 
abnormalities."  We  also  state:  "Chronic 
multisymptom  illnesses  of  partially 
understood  etiology  and 
pathophysiology  will  not  be  considered 
medically  unexplained." 

This  definition  is  based  on  the  Joint 
Explanatory  Statement  for  H.R.  1291. 
the  Veterans  Education  and  Benefits 
Expansion  Act  of  2001,  December  13, 
2001,  147  CR  13235  at  13238.  which 
said  "it  is  the  intent  of  the  Committees 
to  ensure  eligibility  for  chronically 
disabled  Gulf  War  veterans  not 
withstanding  [sic]  a  diagnostic  label  by 
a  clinician  in  the  absence  of  conclusive 
pathophysiology  or  etiology."  The  Joint 
Explanatory  Statement  also  stated,  "The 
compromise  agreement's  definition  [of 
medically  unexplained  chronic 
multisymptom  illness  *  *  *  that  is 
defined  by  a  cluster  of  signs  or 
symptoms]  encompasses  a  variety  of 
unexplained  clinical  conditions, 
characterized  by  overlapping  symptoms 
and  signs,  that  share  features  such  as 
fatigue,  pain,  disability  out  of 
proportion  to  physical  findings,  and 
inconsistent  demonstration  of  laboratory 
abnormalities."  Id.  The  Joint 
Explanatory  Statement  also  said,  "The 
Committees  do  not  intent  [sic]  this 
definition  to  assert  that  the  cited 
syndromes  can  be  clinically  or 
scientifically  linked  to  Gulf  War  service 
based  on  current  evidence,  nor  do  they 
intend  to  include  chronic 
multisymptom  illnesses  of  partially 
understood  etiology  and 
pathophysiology  such  as  diabetes  or 


multiple  sclerosis."  Id.  We  are 
incorporating  this  guidance  into  our 
regulatory  criteria  for  what  constitutes 
such  an  illness. 

The  Joint  Explanatory  Statement  also 
said,  "By  listing  the  first  three  diagnoses 
as  examples,  it  is  the  Committees' 
intend  [sic]  to  give  guidance  to  the 
Secretary  rather  than  limit  eligibility  for 
compensation  based  upon  other 
similarly  described  conditions  that  may 
be  defined  or  redefined  in  the  future." 
Id.  We  believe  that  Congress  intended  • 
that  the  Secretary  have  the  authority  to 
decide  which  illnesses  satisfy  the 
criteria  and  to  add  to  this  list  as  he  or 
she  becomes  aware  of  them  (through 
advances  in  medical  or  other  scientific 
knowledge).  As  yet,  VA  has  not 
identified  any  illness  other  than  the 
three  identified  in  section  202(ayas  a 
"medically  unexplained  chronic 
multisymptom  illness,"  and  we 
therefore  specify  in  new 
§  3.317(a)(2)(i)(B)(l)  through  (3)  only 
chronic  fatigue  syndrome,  fibromyalgia, 
and  irritable  bowel  syndrome  as 
currently  meeting  this  definition.  We 
also  provide  in  new  §  3.317(a)(2)(i)(B)(4) 
that  the  list  may  be  expanded  in  the 
future  when  the  Secretary  determines 
that  other  illnesses  meet  the  criteria  for 
a  "medically  imexplained  chronic 
multisymptom  illness." 

In  addition,  section  202rb)  changed 
the  phrase  "Neurological  signs  or 
symptoms"  to  "Neurological  signs  and 
symptoms,"  and  we  are  amending  39 
CFR  3.317  accordingly. 

Section  204  of  the  Act  amended  38 
U.S.C.  5503  to  eliminate  the 
withholding  of  benefits  for  incompetent, 
institutionalized  veterans  without 
dependents.  This  document  therefore 
removes  the  VA  regulations  on  this  type 
of  withholding  (38  CFR  3.557,  3.559, 
13.74  through  13.77,  and  13.108).  and 
amends  §  3.558,  to  reflect  this  change. 
This  document  amends  §  3.852  to 
remove  the  references  to  institutional 
awards  made  under  38  U.S.C.  5503(b). 
(This  document  also  clarifies  that  the 
authority  for  VA  to  pay  benefits  to  an 
institution  housing  an  incompetent 
veteran  is  38  U.S.C.  5502.) 

In  addition,  this  document  generally 
removes  the  references  to  §§  3.557, 
3.559,  and  13.108  that  are  foimd  in  title 
38.  Specifically,  this  document  removes 
the  references  to  38  CFR  3.557 
contained  in  38  CFR  3.353,  3.400,  3.452, 
3.454,  3.501,  3.551,  3.552,  3.801.  and 
3.853.  (We  are  also  changing  the 
heading  of  §  3.452  to  more  clearly 
explain  the  purpose  of  that  regulation.) 

We  have  retained,  however,  the 
references  to  §  3.557  in  §§  3.558,  3.1003, 
and  3.1007.  Although  Public  Law  107- 
103  repealed  former  38  U.S.C.  5503(b), 


the  new  statute  does  not  require 
distribution  of  funds  that  were  properly 
withheld  by  VA  while  former  38  U.S.C. 
5503(b)  remained  in  effect,  until  such 
time  as  the  veteran  regains  competency. 
Also,  VA  is  not  obligated  under  Public 
Law  107-103  to  distribute  funds 
properly  withheld  under  former  section 
5503(b)  to  a  veteran's  survivors  in  the 
event  that  the  veteran  dies  without 
regaining  competency. 

Thisdocument  removes  the  reference 
to  38  CFR  3.559  contained  in  38  CFR 
3.551.  This  document  removes  the 
references  to  38  CFR  13.108  contained 
in  38  CFR  13.70  and  13.71. 

We  are  removing  38  CFR  13.109 
because  the  provisions  of  that  section 
only  pertain  to  former  section  5503(b) 
and/or  former  38  U.S.C.  5505.  Section 
5505  expired  September  30. 1992  (38 
U.S.C.  5505(c)),  and  was  later  repealed 
by  the  Veterans'  Benefits  Improvements 
Act  of  1994.  Public  Law  103-446. 
section  1201(g)(4)(A).  108  Stat.  4645, 
4687. 

Section  206  of  the  Act  amended  38 
U.S.C.  1502(a)  to  authorize  VA  to 
consider  a  veteran  to  be  permanently 
and  totally  disabled  for  the  purposes  of 
non-service-connected  disability 
pension  if  the  veteran  is:  a  patient  in  a 
nursing  home  for  long-term  care  due  to 
disability,  or  determined  to  be  disabled 
for  purposes  of  Social  Security 
Administration  benefits.  This  document 
amends  38  CFR  3.3  to  reflect  these 
cheuiges.  as  well  as  to  reflect  expressly 
the  other  bases  already  contained  in 
section  1502(a)  for  considering  persons 
to  be  totally  and  permanently  disabled. 

Section  207  of  the  Act  added  a  new 
38  U.S.C.  1513.  under  which  a  veteran 
who  is  age  65  or  over  and  meets  the 
military  service  and  income/net  worth 
requirements  for  non-service-connected 
pension  is  eligible  for  pension  without 
regard  to  whether  the  veteran  is 
permanently  and  totally  disabled.  This 
document  amends  38  CFR  3.3  to  reflect 
that  change. 

Section  504  of  the  Act  amended  38 
U.S.C.  5503  to  extend  the  $90  limitation 
on  pension  for  certain  recipients  of 
Medicaid-covered  nursing  home  care  to 
September  30,  2011.  This  document 
amends  38  CFR  3.551  to  reflect  this 
change. 

Section  505  of  the  Act  added  a  new 
38  U.S.C.  531 3B  to  prohibit  the  payment 
of  benefits  to  a  veteran  while  he  or  she 
is  a  fugitive  felon  or  to  a  veteran's 
dependent  while  the  veteran  or  the 
dependent  is  a  fugitive  felon.  This 
amendment  includes  definitions  of  the 
terms  "fugitive  felon"  and  "felony."  The 
amendment's  prohibition  applies  to 
compensation,  dependency  and 
indemnity  compensation,  pension. 
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medical  care,  life  insurance,  vocational 
rehabilitation,  and  education  benefits. 
This  document  amends  38  CFR  3.665 
and  38  CFR  3.666  to  reflect  this  change, 
including  by  changing  the  heading  of 
each  of  those  sections.  We  are  changing 
the  heading  of  §  3.665  from  "Penal 
institutions — compensation"  to 
"Incarcerated  beneficiaries  and  fugitive 
felons — compensation,"  which  we 
believe  more  clearly  identifies  the 
content  of  that  section.  For  the  same 
reason,  we  are  changing  the  heading  of 
§  3.666  from  "Penal  institutions- 
pension"  to  "Incarcerated  beneficiaries 
and  fugitive  felons — pension." 

Section  506  of  the  Act  amended  38 
U.S.C.  5313  to  extend  its  current 
limitations  on  payment  of  compensation 
benefits  to  incarcerated  veterans  to  also 
apply  to  any  veteran  who  is  entitled  to 
compensation  and  who  on  October  7, 
1980,  was  incarcerated  in  a  Federal, 
State,  or  local  penal  institution  for  a 
felony  committed  before  that  date;  and 
remains  so  incarcerated  for  conviction 
of  that  felony  as  of  December  27,  2001, 
the  date  of  enactment  of  the  Act.  This 
document  amends  38  CFR  3.665  to 
reflect  this  change.  We  are  also 
removing  the  phrase  ",  or  prior  to 
October  7,  1980,"  from  38  CFR  3.341(b) 
(referring  to  veterans  rated  as 
imemployable  prior  to  October  7, 1980) 
since  it  is  now  obsolete. 

Administrative  Procedure  Act 

Changes  made  by  this  final  rule 
merely  reflect  statutory  provisions,  are 
nonsubstantive  changes  made  for 
purposes  of  clarity,  or  are 
nonsubstantive  techniceil  changes. 
Accordingly,  there  is  a  basis  for 
dispensing  with  the  prior  notice  and 
comment  and  delayed  effective  date 
provisions  of  5  U.S.C.  552  and  553. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532,  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  given  year. 
This  final  rule  will  have  no 
consequential  effect  on  State,  local,  or 
tribal  governments. 

Paperwork  Reduction  Act 

This  document  contains- no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3521). 


Executive  Order  12866 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that  the 
adoption  of  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  This 
final  rtile  does  not  directly  affect  any 
small  entities.  Only  individuals  could 
be  directly  affected.  Therefore,  pursuant 
to  5  U.S.C.  605(b),  this  final  rule  is 
exempt  from  the  initial  and  final 
regulatory  flexibility  analysis 
requirements  of  sections  603  and  604. 

Catalog  of  Federal  Domestic  Assistance 
Program  Numbers 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  for  this 
rule  are  64.104,  64.105,  64.109,  and 
64.110. 

List  of  Subjects 

38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Disability  benefits, 
Health  care.  Pensions.  Veterans. 
Vietnam. 

38  CFR  Part  13. 

Surety  bonds.  Trusts  and  trustees,  and 
Veterans.  - 

Approved:  March  10,  2003. 
Anthony  J.  Principi, 

Secretary  of  Veterans  Affairs. 

■  For  the  reasons  set  forth  in  the 
preamble,  38  CFR  parts  3  and  13  are 
amended  as  follows: 

PART  3— ADJUDICATION 

Subpart  A — Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

■  1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  unless 
otherwise  noted. 

■  2.  Section  3.3  is  amended  by: 

■  A.  Removing  the  authority  citation 
following  paragraph  (a)(3)(v), 
redesignating  paragraphs  (a)(3)(v)  and 
(a)(3)(vi)  as  new  par&graphs  (a)(3)(vi)(B) 
introductory  text  and  (a)(3)(v), 
respectively. 

■  B.  Adding  new  paragraphs  (a)(3)(vi)(A) 
and  (a)(3)(vi){B)(l)  through  (4). 

■  C  In  newly  redesignated  paragraph 
(a)(3)(v),  removing  "§  3.23."  and  adding, 
in  its  place,  "§  3.23;  and". 

■  D.  In  newly  redesignated  paragraph 
(a)(3)(vi)(B)  introductory  text,  removing 


"misconduct;  and"  and  adding,  in  its 
place,  "misconduct.  For  purposes  of  this 
paragraph,  a  veteran  is  considered 
permanently  and  totally  disabled  if  the 
veteran  is  any  of  the  following:". 
The  additions  read  as  follows: 

§  3.3    Pension. 

***** 

(a)*   *   * 
(3)*   *   * 

(vi){A)  Is  age  65  or  older;  or 
-    (B)*  *  * 

(1)  A  patient  in  a  nursing  home  for 
long-term  care  because  of  disability;  or 

(2)  Disabled,  as  determined  by  the 
Commissioner  of  Social  Security  for 
purposes  of  any  benefits  administered 
by  the  Commissioner;  or 

(3)  Unemployable  as  a  result  of 
disability  reasonably  certain  to  continue 
throughout  the  life  of  the  pereon;  or 

(4)  Suffering  from:  * 
(i)  Any  disability  which  is  sufficient 

to  render  it  impossible  for  the  average    - 
person  to  follow  a  substantially  gainful 
occupation,  but  only  if  it  is  reasonably 
certain  that  such  disability  will 
continue  throughout  the  life  of  the 
person;  or 

Ui)  Any  disease  or  disorder 
determined  by  VA  to  be  of  such  a  nature 
or  extent  as  to  justify  a  determination 
that  persons  suffering  from  that  disease 
or  disorder  are  permanently  and  totally 
disabled. 

(Authority:  38  U.S.C.  1502(a),  1513, 1521, 
1522) 


§3.307    [Amended] 

■  3.  Section  3.307  is  amended  by: 

■  A.  In  paragraph  (a)(6)(ii),  removing  ", 
and  respiratory  cancers  within  30 
years,". 

■  B.  In  paragraph  (a)(6){iii),  removing 
"and  has  a  disease  listed  at  §  3.309(e)" 
and  adding,  in  its  place,  a  comma. 

■  4.  Section  3.317  is  amended  by: 

■  A.  In  paragraph  (a)(1)  introductory 
text,  removing  "shall"  and  adding,  in  its 
place,  "wrill",  and  removing  "chronic    ■ 
disability  resulting  from  an  illness  or 
combination  of  illnesses  manifested  by 
one  or  more  signs  or  symptoms  such  as 
those  listed  in  paragraph  (b)  of  this 
section"  and  adding,  in  its  place,  "a 
qualifying  chronic  disability". 

■  B.  Redesignating  paragraphs  (a)(2) 
through  (a)(5)  as  paragraphs  (a)(3) 
through  (a)(6),  respectively. 

■  C.  Adding  a  new  paragraph  (a)(2). 

■  D.  In  paragraph  (b)  introductory  text, 
removing  "undiagnosed  illness"  and 
adding,  in  its  place,  "undiagnosed 
illness  or  medically  imexplained  chronic 
multisymptom  illness". 

■  E.  In  paragraph  (b)(6),  removing  "or" 
and  adding,  in  its  place,  "and". 
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■  F.  In  paragraph  (d)(1),  removing  " 
"Persian  Gulf  veteran"  "  and  adding,  in 
its  place,  "Persian  Gulf  veteran" . 
The  addition  reads  as  follows: 

f  3.31 7    Compensation  for  disabilities 
occurring  in  Persian  Gulf  War  veterans. 

(a)  •   •   * 

(2)(i)  For  purposes  of  this  section,  a 
qualifying  chronic  disability  means  a 
chronic  disability  resulting  from  any  of 
the  following  (or  any  combination  of  the 
following): 

(A)  An  undiagnosed  illness; 

(B)  The  following  medically 
unexplained  chronic  multisymptom 
illnesses  that  are  defined  by  a  cluster  of 
signs  or  symptoms: 

( 1 )  Chronic  fatigue  syndrome: 

(2)  Fibromyalgia; 

(3)  Irritable  bowel  syndrome;  or 

(4)  Any  other  illness  that  the 
Secretary  determines  meets  the  criteria 
in  paragraph  (a)(2)(ii)  of  this  section  for 
a  medically  unexplained  chronic 
multisymptom  illness;  or 

(C)  Any  diagnosed  illness  that  the 
Secretary  determines  in  regulations 
prescribed  under  38  U.S.C.  Ill 7(d) 
warrants  a  presumption  of  service- 
connection. 

(ii)  For  purposes  of  this  section,  the 
term  medically  unexplained  chronic 
multisymptom  illness  means  a 
diagnosed  illness  without  conclusive 
pathophysiology  or  etiology,  that  is 
characterized  by  overlapping  symptoms 
and  signs  and  has  features  such  as 
fatigue,  pain,  disability  out  of 
proportion  to  physical  Hndings,  and 
inconsistent  demonstration  of  laboratory 
abnormalities.  Chronic  multisymptom 
illnesses  of  partially  understood 
etiology  and  pathophysiology  will  not 
be  considered  medically  unexplained. 


§3.341    [Amended] 

■  8.  Section  3.341  is  amended  by: 

■  A.  In  paragraph  (b),  removing  ",  or 
prior  to  October  7,  1980,"  and  removing 
"required  the"  and  adding,  in  its  place, 
"required,  the". 

■  B.  In  paragraph  (c),  removing 
"Division"  and  adding,  in  its  place, 
"Service". 

13.353    [Amended] 

■  9.  Section  3.353(b)(1)  is  amended  by 
removing  "the  discontinuance  and 
payment  of  amounts  withheld  because  of 
an  estate  that  equals  or  exceeds  the 
amount  specified  in  §  3.557(b)(4),". 

■  10.  Section  3.400  is  amended  by 
revising  the  headings  of  paragraphs  (b)(1) 
and  (e)  to  read  as  follows: 

S  3.400    General. 


(b)*   *   * 

(1)  Disability  pension  (§3.3). 

*  *         *         *    .     * 

(e)  Apportionment  (§§3.450  through 
3.461.  3.551). 

*  »         *         »         » 

■  1 1.  Section  3.452  is  amended  by: 

■  A.  Revising  the  section  heading. 

■  B.  In  paragraph  (c)(1),  removing 
"(c)(3)"  and  adding,  in  its  place,  "(c)(2)". 

■  C.  Removing  paragraph  (c)(2). 

■  D.  Redesignating  paragraph  (c)(3)  as 
new  paragraph  (c)(2). 

■  E.  Revising  the  authority  citation  at  the 
end  of  new  paragraph  (c)(2). 

■  F.  In  the  Cross  References,  removing 
"Incompetents;  estate  equals  or  exceeds 
statutory  limit  and  institutionalized.  See 
§3.557  " 

The  revisions  read  as  follows: 

§  3.452    Situations  when  t>enefits  may  be 
apportioned. 

***** 

(Authority:  38  U.S.C.  501(a);  5307;  5503(a)). 


§3.454    [Amended] 

■  12.  Section  3.454  is  amended  by 
removing  paragraphs  (c)  and  (d)  and 
their  authority  citations,  respectively. 

§3.501    [Amended] 

■  13.  Section  3.501  is  amended  by ' 
removing  paragraph  (i)(7). 

■  14.  Section  3.551  is  amended  by: 

■  A.  In  paragraph  (a)  introductory  text, 
removing  "and  for  discontinuance  of 
awards  for  incompetent  veterans  in 

§  3.557"  and  removing  "3.559"  and 
adding,  in  its  place,  "3.556". 

■  B.  In  paragraph  (i),  removing 
"September  30,  2008,"  and  adding,  in  its 
place,  "September  30,  2011,". 

■  C.  In  the  Cross  References,  removing 
"Incompetents;  hospitalized.  See 

.§3.557." 

■  D.  Adding  authority  citations  at  the 
end  of  paragraphs  (a)  and  (b). 

The  additions  read  as  follows: 

§3.551     Reduction  because  of 
hospitalization. 

(a)*    *    * 

(Authority:  38  U.S.C.  5503(3)) 
(b)  *    *    * 

(Authority:  38  U.S.C.  55031a)) 


§3.552    [Amended] 

■  15.  Section  3.552(a)(2)  is  amended  by 
removing  "and  §  3.557". 

§  3.557    [Removed  and  Reserved] 

■  16.  Section  3.557  is  removed  and 
reserved. 

§3.558    [Amended] 

■  17.  Section  3.558  is  amended  by 


■  A.  Removing  paragraph  (a). 

■  B.  Redesignating  paragraphs  (b)  and  (c) 
as  paragraphs  (a)  and  (b),  respectively. 

■  C.  In  newly  redesignated  paragraph  (b), 
removing  "§  3.557(b)"  both  times  it 
appears  and  adding,  in  its  place,  "former 
§  3.557(b)  (as  in  effect  prior  to  December 
27,  2001)". 

§  3.559    [Removed  and  Reserved] 

■  18.  Section  3.559  is. removed  and 
reserved. 

■  19.  Section  3.665  is  amended  by: 

■  A.  Revising  the  section  heading. 

■  B.  In  paragraph  (a),  in  the  first 
sentence,  removing  "shall  not"  and 
adding,  in  its  place,  "will  not";  in  the 
second  sentence,  removing  "A"  and 
adding,  in  its  place,  "VA  will  inform  a" 
and  removing  "shall  be  informed";  in  the 
third  sentence,  removing  "addition," 
and  adding,  in  its  place,  "addition,  VA 
will  also  notify",  removing  "shall  also  be 
notified",  and  removing  "the 
Department  of  Veterans  Affairs"  and 
adding,  in  its  place,  "VA";  and  at  the  end 
of  the  paragraph,  adding  a  sentence. 

■  C.  Adding  paragraph  (c)(3). 

■  D.  Removing  the  authority  citation 
following  paragraph  (m). 

■  E.  AddiAg  paragraph  (n). 

-     The  revision  and  additions  read  as 
follows: 

§  3.665    Incarcerated  beneficiaries  and 
fugitive  felons — compensation. 

(a)  *   *   *  However,  no  apportionment 
will  be  made  if  the  veteran  or  the 
dependent  is  a  fugitive  felon  as  deftned 
in  paragraph  (n)  of  this  section. 

***** 

(c)  *  *  * 

(3)  A  veteran  who,  on  October  7, 
1980,  was  incarcerated  in  a  Federal, 
State,  or  local  penal  institution  for  a 
felony  committed  before  that  date,  and 
who  remains  so  incarcerated  for  a 
conviction  of  that  felony  as  of  December 
27, 2001. 
***** 

(n)  Fugitive  felons. 

(1)  Compensation  is  not  payable  on 
behalf  of  a  veteran  for  any  period  during 
which  he  or  she  is  a  fugitive  felon. 
Compensation  or  DIC  is  not  payable  on 
behalf  of  a  dependent  of  a  veteran  for 
any  period  during  which  the  veteran  or 
the  dependent  is  a  fugitive  felon. 

(2)  For  purposes  of  this  section,  the 
term  fugitive  felon  means  a  person  who 
is  a  fugitive  by  reason  of: 

(i)  Fleeing  to  avoid  prosecution,  or 
custody  or  confinement  after  conviction, 
for  an  offense,  or  an  attempt  to  commit 
an  offense,  which  is  a  felony  under  the 
laws  of  the  place  from  which  the  person 
flees;  or 
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(ii)  Violating  a  condition  of  probation 
or  parole  imposed  for  commission  of  a 
felony  under  Federal  or  State  law. 

(3)  For  purposes  of  paragraph  (n)  of 
this  section,  the  term  felony  includes  a 
high  misdemeanor  under  the  laws  of  a 
State  which  characterizes  as  high 
misdemeanors  offenses  that  would  be 
felony  offenses  under  Federal  law. 

(4)  For  purposes  of  paragraph  (n)  of 
this  section,  the  term  dependent  means 
a  spouse,  surviving  spouse,  child,  or 
dependent  parent  of  a  veteran. 

(Authority:  38  U.S.C.  501(a),  5313,  5313B; 
Sec.  506,  Pub.  L.  107-103,  115  Stat.  996-997) 

■  20.  Section  3.666  is  amended  by: 

■  A.  Revising  the  section  heading. 

■  B.  In  the  introductory  text,  removing 
"Where"  and  adding,  in  its  place,  "If; 
removing  "Payments"  and  adding,  in  its 
place,  "However,  no  apportionment  will 
be  made  if  the  veteran  or  the  dependent 

-  is  a  fugitive  felon  as  defined  in  paragraph 
(e)  of  this  section.  Payments",  and 
removing  "received  in"  and  adding,  in 
its  place,  "received  by".  » 

■  C.  Adding  paragraph  (e). 

The  revision  and  additions  read  as 
follows: 

§3.666    Incarcerated  beneficiaries  and 
fugitive  felons — pension. 

***** 

(e)  Fugitive  felons. 
.    (1)  Pension  is  not  payable  on  behalf 
of  a  veteran  for  any  period  during  which 
he  or  she  is  a  fugitive  felon.  Pension  or 
death  pension  is  not  payable  on  behalf   . 
of  a  dependent  of  a  veteran  for  any 
period  during  which  the  veteran  or  the 
dependent  is  a  fugitive  felon. 

(2)  For  purposes  of  this  section,  the 
term  fugitive  felon  means  a  person  who 
is  a  fugitive  by  reason  of: 

(i)  Fleeing  to  avoid  prosecution,  or 
custody  or  confinement  after  conviction 
for  an  offense,  or  an  attempt  to  commit 
an  offense,  which  is  a  felony  under  the 
laws  of  the  place  from  which  the  person 
flees;  or 

(ii)  Violating  a  condition  of  probation 
or  parole  imposed  for  commission  of  a 
felony  under  Federal  or  State  law. 

(3)  For  purposes  of  paragraph  (e)  of 
this  section,  the  term  felony  includes  a 
high  misdemeanor  under  the  laws  of  a 
State  which  characterizes  as  high 
misdemeanors  offenses  that  would  be 
felony  offenses  under  Federal  law. 

(4)  For  purposes  of  paragraph  (e)  of 
this  section,  the  term  dependent  means 
a  spouse,  surviving  spouse,  child,  or 
dependent  parent  of  a  veteran. 

(Authority:  38  U.S.C.  501(a),  5313.  5313B) 

■  21.  Section  3.801  is  amendedby: 

■  A.  In  paragraph  (e),  removing 
"§§  3.551  and  3.557"  and  adding,  in  its 
place.  "§3.551". 


■  B.  Adding  an  authority  citation  at  the 
end  of  the  section. 

The  addition  reads  as  follows: 

§3.801    Special  acts. 

***** 

(Authority:  38  U.S.C.  501(a),  5503) 

■  22.  Section  3.852  is  amended  by: 

■  A.  In  paragraph  (a)(2),  removing  the 
semicolon  and  adding,  in  its  place,  a 
period. 

■  B.  Removing  paragraph  (a)(3). 

■  C.  Revising  the  authority  citation  at  the 
end  of  paragraph  (a). 

■  D.  Removing  paragraph  (d),  and 
redesignating  paragraph  (e)  as  paragraph 
(d). 

The  revision  reads  as  follows: 

§3.852    Institutional  awards. 

(a)  *   *   * 

(Authority:  38  U.S.C.  501(a):  5307;  5502) 


§3.853    [Amended] 

■  23.  Section  3.853  is  amended  by 
removing  paragraph  (d).. 

■  24.  Section  3.1007  is  amended  by: 

■  A.  Removing  "under  §  3.557(b)"  and 
adding,  in  its  place,  "under  former 

§  3.557(b)  (as  applicable  prior  to 
December  27,  2001)". 

■  B.  Removing "theamount  specified  in 
§  3.557(b)(4)"  and  adding,  in  its  place, 
"the  statutory  maximum". 

■  C.  Revising  the  authority  citation  at  the 
end  of  the  section. 

The  revision  reads  as  follows:  = 

§3.1007    Hospitalized  incompetent 
veterans. 


(Authority:  38  U.S.C.  5503) 

PART  13— VETERANS  BENEFITS 
ADMINISTRATION,  FIDUCIARY 
ACTIVITIES 

■  25.  The  authority  citation  for  part  13 
continues  to  read  as  follows: 

Authority:  72  Stat.  1114,  1232,  as 
amended,  1237:  38  U.S.C.  501,  5502,  5503, 
5711,  unless  otherwise  noted. 

■  26.  Section  13.70  is  amended  by: 

■  A.  Redesignating  paragraph  (a)(1)  as 
paragraph  (a)  and  removing  paragraph 
(a)(2). 

■  B.  Adding  an  authority  citation  at  the 
end  of  the  .section. . 

The  addition  reads  as  follows: 

§  13.70    Apportionment  of  benefits  to 
dependents. 


■  B.  Redesignating  paragraphs  (a)(1) 
through  (a)(l)(iii)  as  paragraphs  (a) 

.  through  (a)(3),  respectively. 

■  C.  Redesignating  paragraphs  (a)(2) 
through  (a)(2)(iii)  as  paragraphs  (b) 
through  (b)(3),  respectively;  and 
redesignating  paragraph  (a)(3)  as  ' 
paragraph  (c). 

■  D.  In  newly  redesignated  paragraph  (a) 
introductory  text  and  paragraph  (c), 
removing  "{a)(2)"  and  adding,  in  its 
place,  "(b)". 

■  E.  In  newly  redesignated  paragraph 
(b)(3),  removing  "shall  determine"  and 
adding,  in  its  place,  "determines". 

■  F.  In  newly  redesignated  paragraph  (c), 
removing  "may"  and  adding,  in  its  place, 
"will". 

■  G.  Revising  the  authority  citation. 
■  The  revision  reads  as  follows: 

§  1 3.71     Payment  of  cost  of  veteran's 
maintenance  in  institution. 


(Authority:  38  U.S.C.  501,  512,  5502.  5503) 

§§  1 3.74  througti  1 3.77    [Removed  and 
Reserved] 

■  28.  Sections  13.74  through  13.77  are 
removed  and  reserved. 

■  29.  Section  13.107  is  amended  by 
revising  the  authority  citation  to  read  as 
follows: 

§  13.107    Accounts  of  ctiief  officers  of 
public  or  private  institutions. 


(Authority:  38  U.S.C.  5502) 

§§  1 3. 1 08  and  1 3. 1 09    [Removed  and 
Reserved] 

■  30.  Sections  13.108  and  13.109  are 

removed  and  reser\'ed. 

[FR  Doc.  03-14415  Filed  6-9-03:  8:45  arol 
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(Authority:  38  U.S.C.  501,  512,  5502,  5503) 

■  27.  Section  13.71  is  amended  by: 

■  A.  Removing  paragraph  (a^  heading 
and  paragraph  (b). 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52  -  — 

[KS  179-1 179a;  FRL-7510-4] 

Approval  and  Promulgation  of 
linplementation  Plans;  State  of  Kansas 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

■ ■ ' 

SUMMARY:  EPA  is  taking  final  action  to 
approve  a  revision  to  the  State 
Implementation  Plan  (SIP)  submitted  by 
the  state  of  Kansas.  The  purpose  of  this 
revision  is  to  delete  the  Wyandotte 
County  Air  Pollution  Control 
Regulations  from  the  Federally- 
Approved  Regulations.  These 
regulations  were  originally  incorporated 
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into  the  SIP  to  assure  that  local-specific 
air  quality  issues  were  addressed  with 
Federally-enforceable  provisions.  Due  to 
the  continued  evolution  of  the  Kansas 
Air  Quality  Regulations,  these  local 
regulations  are  no  longer  necessary  to 
assure  continued  maintenance  of  air 
quality  standards  for  Wyandotte  County. 

DATES:  This  direct  final  rule  will  be 
effective  August  11,  2003,  unless  EPA 
receives  adverse  Comments  by  July  10, 
2003.  If  adverse  comments  are  received, 
EPA  will  publish  a  timely  withdrawal  of 
the  direct  final  rule  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  take  effect. 
ADDRESSES:  Comments  may  be  mailed  to 
Heather  Hamilton,  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  901  North  5th 
Street,  Kansas  City,  Kansas  66101.  or  E- 
mail  her  at  hamilton.heather@epa.gov. 

Copies  of  documents  relative  to  this 
action  are  available,  for  public 
inspection  during  normal  business 
hours  at  the  above-listed  Region  7 
locatipn.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
office  at  least  24  hours  in  advance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Heather  Hamilton  at  (913)  551-7039. 
SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  whenever 
"we,"  "us,"  or  "our"  is  used,  we  mean 
EPA.  This  section  provides  additional 
information  by  addressing  the  following 
questions: 

What  is  a  SIP? 

What  is  the  Federal  approval  process  for  a 

Sip? 

What  does  Federal  approval  of  a  state 

regulalion  mean  to  me? 
What  is  being  addressed  in  this  document? 
Have  the  requirements  for  approval  of  a  SIP 

revision  been  met? 
What  action  is  EPA  taking? 

What  Is  a  SIP? 

Section  110  of  the  Clean  Air  Act 
(CAA)  requires  states  to  develop  air 
pollution  regulations  and  control 
strategies  to  ensure  that  state  air  quality 
meets  the  national  ambient  air  quality 
standards  established  by  EPA.  These 
ambient  standards  are  established  under 
section  109  of  the  CAA,  and  they 
currently  address  six  criteria  pollutants. 
These  pollutants  are:  carbon  monoxide, 
nitrogen  dioxide,  ozone,  lead, 
particulate  matter,  and  sulfur  dioxide. 

Each  state  must  submit  these 
regulations  and  control  strategies  to  us 
for  approval  and  incorporation  into  the 
Federally-enforceable  SIP. 

Each  Federally-approved  SIP  protects 
air  quality  primarily  by  addressing  air 
pollution  at  its  point  of  origin.  These 


SIPs  can  be  extensive,  containing  state 
regulations  or  other  enforceable 
documents  and  supporting  information 
such  as  emission  inventories, 
monitoring  networks,  and  modeling 
demonstrations. 

What  Is  the  Federal  Approval  Process 
for  a  SIP? 

In  order  for  state  regulations  to  be 
incorporated  into  the  Federally- 
enforceable  SIP,'  states  must  formally 
adopt  the  regulations  and  control 
strategies  consistent  with  state  and 
Federal  requirements.  This  process 
generally  includes  a  public  notice;' 
public  hearing,  public  comment  period, 
and  a  formal  adoption  by  a  state- 
authorized  rulemaking  body. 

Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state 
submits  it  to  us  for  inclusion  into  the 
SIP.  We  must  provide  public  notice  and 
seek  additional  public  comment 
regarding  the  proposed  Federal  action 
on  the  state  submission.  If  adverse 
comments  are  received,  they  must  be 
addressed  prior  to  any  final  Federal 
action  by  us. 

All  state  regulations  and  supporting 
information  approved  by  EPA  under 
section  110  of  the  CAA  are  incorporated 
into  the  Federally-approved  SIP.       * 
Records  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  at  Title  40,  part  52, 
entitled  "Approval  and  Promulgation  of 
Implementation  Plans. ''  The  actual  state 
regulations  which  are  approved  are  not 
reproduced  in  their  entirety  in  the  CFR 
outright  but  are  "incorporated  by 
reference,"  which  means  that  we  have 
approved  a  given  state  regulation  with 
a  specific  effective  date. 

What  Does  Federal  Approval  of  a  State 
Regulation  Mean  to  Me? 

Enforcement  of  the  state  regulation 
before  and  after  it  is  incorporated  into 
the  Federally-approved  SIP  is  primarily 
a  slate  responsibility.  However,  after  the 
regulation  is  Federally  approved,  we  are 
authorized  to  take  enforcement  action 
against  violators.  Citizens  are  also 
offered  legal  recourse  to  address 
violations  as  described  in  section  304  of 
the  CAA. 

What  Is  Being  Addressed  in  This 
Document? 

This  action  approves  the  deletion  of 
the  Wyandotte  County  Air  Pollution 
Control  Regulations  from  the  Federally- 
Approved  Regulations.  These 
regulations  were  originally  incorporated 
into  the  SIP  on  April  3,  1981,  and 
codified  in  40  CFR  52.870(c).  Due  to  the 
continuing  evolution  of  the  Kansas  Air 
Quality  Regulations,  these  local 


regulations  are  no  longer  necessary  to 
assure  continued  maintenance  of  the  air 
quality. 

The  Wyandotte  County  Air  Pollution 
Control  Regulations  2A-1  through  2A- 
32  have  been  cross-reviewed  with  the 
Kansas  Air  Quality  Regulations  and  the 
Kansas  Statutes.  All  of  the  former 
Wyandotte  County  Air  Pollution  Control 
regulations  have  an  equivalent  state  rule 
or  statute  with  the  exception  of  four 
regulations.  The  content  of  these  foiu 
regulations,  2A-2  "Purpose,"  2A-3 
"Definitions"  (definition  of  "Vehicle"  to 
include  "railroad  engines"),  2A-23 
"Restriction  of  Emissions  of  Odors," 
and  2A-32  "Conflict  of  Ordinances, 
Effect  of  Partial  Invalidity,"  do  not 
directly  affect  air  quality  standards. 

The  Kansas  Department  of  Health  and 
Environment  approved  the 
recommendation  to  remove  these  rules 
on  January  14,  2003.  The  rules  will  be 
deleted  with  this  direct  final  action. 

Have  the  Requirements  for  Approval  of 
a  SIP  Revision  Been  Met? 

The  state  submittal  has  met  the  public 
notice  requirements  for  SIP  submissions 
in  accordance  with  40  CFR  51.102.  The 
submittal  also  satisfied  the 
completeness  criteria  of  40  CFR  part  51, 
appendix  V.  In  addition,  as  explained 
above  and  in  more  detail  in  the 
technical  support  document  which  is 
part  of  this  document,  the  revision 
meets  the  substantive  SIP  requirements 
of  the  CAA,  including  section  110  and 
implementing  regulations. 

What  Action  Is  EPA  Taking? 

EPA  is  approving  the  revision  to  the 
Kansas  SIP  to  delete  the  Wyandotte 
County  Air  Pollution  Control 
Regulations  from  the  Federally- 
Approved  Regulations.  On  January  14.^ 
2003,  the  state  of  Kansas  submitted  a 
request  for  EPA  to  remove  Wyandotte 
County  Air  Pollution  Control 
regulations  which  are  no  longer 
necessary  to  assure  continued 
maintenance  of  the  air  quality  standards 
for  the  area.  The  Wyandotte  County 
regulations  that  affect  air  quality  have 
been  replicated  in  the  Kansas  Air 
Quality  Regulations  or  Kansas  Statutes. 

We  are  processing  this  action  as  a 
direct  final  action  because  it  removes 
duplicative  regulations  from  the  SIP.  We 
do  not  anticipate  any  adverse 
comments.  Please  note  that  if  EPA 
receives  adverse  comment  on  part  of 
this  rule  and  if  that  part  can  be  severed 
from  the  remainder  of  the  rule,  EPA  may 
adopt  as  final  those  parts  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 
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Statutory  and  Executive  Order  Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104r-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the^ 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 


failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  biuden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  A  major  rule 
caimot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  sertion  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August  11,  2003.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2).)         ■ 

List  of  Subjects  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference, 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide,  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements,.  Sulfur  oxides.  Volatile 
organic  compounds. 

Dated:  May  30,  2003. 
fames  B.  GuUiford, 

Regional  Administrator.  Region  7. 

m  Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


Part  52— [AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  R — Kansas 

■  2.  Section  52.870  is  amended  by: 

■  a.  Revising  paragraph  (b)(3);  and 

■  b.  In  the  table  for  paragraph  (c)  by 
removing  the  heading  "Wyandotte 
County"  and  all  entries  for  2A-1  through 
2A-32. 

The  revision  reads  as  follows: 

§  52.870    Identification  of  Plan. 

***** 

(b)  *   *   * 

(3)  Copies  of  the  materials 
incorporated  by  reference  may  be 
inspected  at  the  Environmental 
Protection  Agency,  Regfon  VII,  Air 
Planning  and  Development  Branch,  901^ 
North  5th  Street,  Kansas  City,  Kansas 
66101;  the  Office  of  Federal  Register,. 
800  North  Capitol  Street,  NW..  Suite 
700,  Washington,  DC;  or  at  the  EPA  Air 
and  Radiation  Docket  and  Information 
Center,  Room  B-108,  1301  Constitution 
Avenue,  NW.,  (Mail  Code  6102T), 
Washington,  DC  20460. 
***** 

|FR  Doc.  03-14456  Filed  6-9-03:  8:45  am) 

BILLING  CODE  6S60-50-P  t, 


DEPARTMENT  OF  HOMELAND     ' 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  206 
RIN1660-AA1S- 

Disaster  Assistance;  Public  Assistance 
Program  and  Community  Disaster 
Loan  Program  Statutory  Changes 

AGENCY:  Federal  Emergency    -' 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Adoption  of  interim  final  rule  as 
final. 

summary:  This  final  rule  adopts  the 
interim  final  rule,  published  in  the 
Federal  Register  on  May  4,  2001,  to 
implement  portions  of.the  Disaster 
Mitigation  Act  of  2000  that  affect  large 
in-lieu  contributions  (alternate  projects), 
irrigation  facilities,  critical/non-critical 
private  nonprofit  facilities,  and 
community  disaster  loans. 

DATES:  The  Interim  Final  Rule 
published  on  May  4,  2001  at  66  FR 
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22443  became  effective  on  October  30, 

2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Walke.  FEMA.  500  C  Street,  SW.. 
Washington,  DC  20472,  (facsimile)  (202) 
646-3304,  or  e-mail 
lames,  walke@dhs.gov. 

SUPPLEMENTARY  INFORMATION:  On  May  4. 
2001.  FEMA  published  in  the  Federal 
Register  an  interim  Tmal  rule  to 
implement  portions  of  the  Disaster 
Mitigation  Act  of  2000  that  affect  large 
in-lieu  contributions  (alternate  projects), 
irrigation  facilities,  critical/non-critical 
private  nonprofit  facilities,  and 
community  disaster  loans  (66  PR  22443, 
May  4,  2001).  The  closing  date  for  the 
submission  of  comments  was  July  3, 
2001. 

Comraents  on  the  Interim  Final  Rule 

By  the  close  of  the  comment  period. 
FEMA  received  one  comment  on  the 
interim  final  rule  from  an  emergency 
management  association.  The  major 
concern  expressed  by  the  membership 
of  the  association  was  the  reduction 
from  90%  to  75%  of  the  Federal  share 
for  alternate  projects.  The  association 
recognized  that  this  reduction  is  a 
statutory  change  to  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (Stafford  Act),  42  U.S.C. 
5172  and  therefore  beyond  the  scope  of 
FEMA's  rulemaking  authority. 

Adoption  as  Final  Rule 

Accordingly,  the  interim  Bnal  rule  to 
implement  portions  of  the  Disaster 
Mitigation  Act  of  2000  that  affect  large 
in-lieu  contributions  (alternate  projects). 
irrigation  facilities,  critical/non-critical 
private  nonprofit  facilities,  and 
community  disaster  loans  which  was 
published  at  66  FR  22443  on  May  4, 
2001 ,  is  adopted  as  a  final  rule  without 
change. 

National  Environmental  Policy  Act 
(NEPA) 

NEPA  imposes  requirements  for 
considering  the  environmental  impacts 
of  agency  decisions.  It  requires  that  an 
agency  prepare  an  Environmental 
Impact  Statement  (EIS)  for  "major 
federal  actions  significantly  affecting  the 
quality  of  the  human  environment."  If 
an  action  may  or  may  not  have  a 
significant  impact,  the  agency  must 
prepare  an  environmental  assessment 
(EA).  If,  as  a  result  of  this  study,  the 
agency  makes  a  Finding  of  No 
Significant  Impact  (FONSI),  no  further 
action  is  necessary.  If  it  will  have  a 
significant  effect,  then  the  agency  uses 
the  EA  to  develop  an  EIS. 

Categorical  Exclusions.  Agencies  can 
categorically  identify  actions  (for 


example,  repair  of  a  building  damaged 
by  a  disaster)  that  do  not  normally  have 
a  significant  impact  on  the  environment. 
The  purpose  of  this  final  rule  is  to 
amend  our  Stafford  Act  rules  to 
incorporate  pari  of  the  changes         ' 
mandated  by  the  Disaster  Mitigation  Act 
of  2000  for  the  Public  Assistance 
Program  and  for  Conmiunity  Disaster 
Loans.  Accordingly,  we  have 
determined  that  this  rule  is  excluded 
from  the  preparation  of  an 
environmental  assessment  or 
environmental  impact  statement  under 
44  CFR  10.8(d)(2)(ii),  where  the  rule  is 
related  to  actions  that  qualify  for 
categorical  exclusion.  The  changes 
reflected  in  this  rule  are  exempt  from 
NEPA  because  they  reflect 
administrative  changes  to  the  programs 
that  have  no  potential  to  affect  the 
environment.  We  would  perform  an 
environmental  review  under  44  CFR 
part  10,  Environmental  Considerations, 
on  each  proposed  project  that  we  would 
fund  and  implement  under  the 
authorities  covered  in  this  rule. 

Paperwork  Reduction  Act 

This  rule  is  not  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act.  It  does  not  require  any  new 
information  collections  and  therefore 
would  not  revise  the  number  and  types 
of  responses,  frequency,  and  burden 
hours. 

Regulatory  Planning  and  Review 

We  have  prepared  and  reviewed  this 
final  rule  under  the  provisions  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  Under  Executive 
Order  12866.  58  FR  51735.  October  4. 
1993.  a  significant  regulatory  action  .is 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Executive  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 


This  final  rule  implements  certain 
mandatory  provisions  of  the  Disaster 
Mitigation  Act  pf  2000  that  relate  to  the 
Public  Assistance  Program  and  the 
Community  Disaster  Loan  Program.  The 
authorities  mandated  would  not  of 
themselves  have  an  annual  effect  on  the 
economy  of  $100  million  or  more.  We 
anticipate  that  the  impacts  of  the 
alternate  projects  provision  will  be 
neutral,  expecting  that  the  savings  from 
reducing  the  Federal  share  of  the 
Federal  estimate  from  90  percent  to  75 
percent  will  be  offset  by  fewer 
applications  for  assistance  under  this 
authority.  We  do  not  anticipate  any 
change  in  costs  by  adding  irrigation 
facilities  to  the  definition  of  eligible 
private  nonprofit  facilities  inasmuch  as 
the  rule  reflects  the  statute  and  codifies 
our  current  policy  and  practices.  Most 
of  the  private  nonprofit  organizations 
that  will  have  to  apply  for  SBA  disaster 
loans  before  being  eligible  to  apply  for 
FEMA  disaster  assistance  have  damages 
well  below  the  SBA  loan  limit  of 
$1,500,000.  We  do  not  expect  this 
provision  will  have  an  impact  of 
$100,000,000  or  more  per  year.  Finally, 
we  do  not  anticipate  that  savings  from 
amendments  to  the  Community  Disaster 
Loan  provision  will  exceed 
$100,000,000  over  a  several-year 
period — our  experience  is  that  disaster 
loan  forgiveness  rates  are  between  60 
and  70  percent.  Over  the  last  25  years, 
the  annual  amount  of  money  forgiven 
has  been  an  average  of  $2.7  million.  We 
know  of  no  conditions  that  would 
qualify  the  rule  as  a  significant 
regulatory  action"  within  the  definition 
of  section  3(0  of  the  Executive  Order.  To 
the  extent  possible  this  rule  adheres  to 
the  principles  of  regulation  as  set  forth 
in  Executive  Order  12866.  The  Office  of 
Management  and  Budget  has  not 
reviewed  this  rule  under  the  provisions 
of  Executive  Order  12866. 

Executive  Order  13132,  Federalism 

Executive  Order  13132  sets  forth 
principles  and  criteria  that  agencies 
must  adhere  to  in  formulating  and 
implementing  policies  that  have 
federalism  implications,  that  is, 
regulations  that  have  substantial  direct 
effects  on  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Federal  agencies 
must  closely  examine  the  statutory 
authority  supporting  emy  action  that 
would  limit  the  policymaking  discretion 
of  the  States,  and  to  the  extent 
practicable,  must  consult  with  State  and 
local  officials  before  implementing  any 
such  action. 

We  have  reviewed  this  final  rule 
under  Executive  Order  13132  and  have 
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determined  that  the  rule  does  not  have 
federalism  implications  as  defined  by 
the  Executive  Order.  The  rule  would 
define  and  establish  the  conditions  and 
criteria  under  which  FEMA  would  grant 
public  assistance  and  make  community 
disaster  loans.  The  rule  would  in  no 
way  that  we  foresee  affect  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  or  limit  the 
policymaking  discretion  of  the  States. 
The  interim  final  rule  published  on 
May  4.  2001  at  66  FR  22443  is  adopted 
as  final  without  change. 

Dated:  June  2,  2003. 
Michael  D.  liro%vn, 

Under  Secretary,  Emergency  Preparedness 
and  Respdnse. 

(FR  Doc.  03-14487  Filed  6-9-03;  8:45  am)     . 
BILLING  CODE  671S-02-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  21 

[WT  Docket  No.  Oa-66;  RM-10586;  WT 
Docket  No.  03-67;  MM  Docket  No.  97-217; 
WT  Docket  No.  02-68;  RM-9718;  FCC  03- 
56] 

Facilitate  the  Provision  of  Fixed  and 
Mobile  Broadband  Access, 
Educational  and  Other  Advanced 
Services  in  the  2150-2162  and  2500- 
2690  MHz  Bands 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  suspension  of 

effectiveness. 

SUMMARY:  This  document  suspends 
construction  deadlines  for  Multipoint 
Distribution  Service  (MDS)  and 
Instructional  Television  Fixed  Service 
(ITFS)  authorization  holders  until  the 
completion  of  a  companion  rulemaking 
proceeding.  The  MO&O  also  temporarily 
suspends  acceptance  of  applications  for 
new  ITFS  licenses  and  applications  to 
amend  or  modify  either  ITFS  or  MDS 
stations  in  the  2500-2690  MHz  band, 
subject  to  certain  exceptions.  The 
purpose  of  the  MO&O  is  to  ensure  that 
the  Federal  Communications 
Commission  (FCC)  neither  requires  nor 
allows  significant  investments  in  new  or 
modified  facilities  that  would  be 
inconsistent  with  new  rules  proposed  in 
the  companion  NPRM. 
DATES:  Effective  June  10,  2003,  §21.930 
is  suspended  indefinitely. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Zaczek  or  Charles  Oliver  at  (202) 
418-0680,  Public  Safety  and  Private 
Wireless  Division,  Wireless 


Telecommunications  Biueau  or  via  the 
Internet  to  nzaczek@fcc.gov  or 
coliver@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
sxmimary  of  the  FCC's  Memorandum 
Opinion  and  Order,  FCC  03-56,  adopted 
on  March  13,  2003,  and  released  on 
April  2,  2003.  The  hill  text  of  this 
document  is  available  for  inspection 
and  copying  during  normal  business 
hoiu-s  in  the  FCC  Reference  Center,  445 ' 
12th  Street,  SW.,  Washington,  DC 
20554.  The  complete  text  may  be 
purchased  from  the  FCC's  copy 
contractor,  Qualex  International,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554.  The  full  text 
may  also  be  downloaded  at:  http:// 
www.fcc.gov.  Alternative  formats  are 
available  to  persons  with  disabilities  by 
contacting  Brian  Millin  at  (202)  418- 
7426  or  TTY  (202)  418-7365  or  at 
bmillin@fcc.gov. 

■  1.  In  this  Memorandum  Opinion  and 
Order,  the  FCC: 

•  Temporarily  suspends,  until  the 
completion  of  this  rulemaking 
proceeding,  acceptance  of  applications 
for  new  ITFS  licenses  and  applications 
to  amend  or  modify  either  ITFS  or  MDS 
stations  in  the  2500-2690  MHz  band, 
subject  to  certain  exceptions;  and 

•  Suspends  the  current  construction 
deadline  for  MDS  and  ITFS 
authorization  holders  until  the 
completion  of  this  rulemaking 
proceeding. 

Ordering  Clauses 

2.  Accordingly,  it  is  ordered,  pursuant 
to  sections  1,  2,  4(i),  7,  10,  201,  214,  301, 
302,  303,  307,  308,  309,  310,319,  324, 
332,  333  and  706  of  the 
Communications  Act  of  1934,  47  U.S.C. 
151,  152,  154(i),  157,  160,  201,  214,  301, 
302,  303,  307,  308,  309,  310,  319,  324, 
332,  333,  and  706,  that  this 
Memorandum  Opinion  and  Order  is 
hereby  adopted. 

3.  The  five-year  build-out  requirement 
in  §21.930  of  the  FCC's  rules,  47  CFR 
21.930,  is  suspended  until  further 
notice. 

4.  The  build-out  requirements  for  site- 
based  ITFS  and  MDS  licensees  and 
permittees  that  have  not  expired  as  of 
the  release  date  of  this  Memorandum 
Opinion  and  Order  are  suspended  until 
further  notice. 

5.  Applications  for  new  ITFS  licenses, 
major  modifications  of  MDS  stations,  or 
changes  to  ITFS  stations  other  than 
minor  modifications,  applications  for 
license  assignments  or  transfers  of 
control  will  not  be  accepted  until 
further  notice. 

6.  Mutually  exclusive  ITFS 
applications  for  acceptance  of 


settlement  agreements  filed  after  the 
release  date  of  this  Memorandum 
Opinion  and  Order  will  not  be  accepted. 

Federal  Communications  Commission, 
Niarlene  H.  Dortch, 

Secretary- 

Rule  Changes 

■  For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  suspends  47  CFR  21.930 
indefinitely. 

§21.930    [Suspended] 

Section  21.930  is  suspended 
indefinitely. 

[FR  Doc.  03-14221  Filed  6-»-03;  8:45  am] 

BILLING  COOE  6712-Ot-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  52 

[CC  Docket  No.  95-116;  DA  03-1753] 

Petition  for  Declaratory  Ruling  on 
Local  Number  Portability 
Implementation  Issues 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petition  for 

declaratory  ruling. 

SUMMARY:  The  Commission  seeks 
comment  on  a  petition  for  declaratory 
ruling  from  the  Cellular 
Telecommunications  &  Internet 
Association  (CTIA)  asking  the 
Commission  to  clarify  carrier 
obligations  with  respect  to  a  number  of 
local  number  portabilify  (LNP) 
implementation  issues. 
DATES:  Comments  are  due  on  or  before 
June  13,  2003,  and  reply  comments  are 
due  on  or  before  June  24,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Salhus,  Attorney,  202-418- 
1310. 

SUPPLEMENTARY  INFORMATION: 

1.  On  May  13,  2003,  the  Cellular 
Telecommunications  &  Internet 
Association  filed  a  Petition  for 
Declaratory  Ruling  (Petition),  asking  the  . 
Commission  to  clarify  carrier 
obligations  (as  found  at  47  CFR  52.23— 
52.33)  with  respect  to  a  number  of  local 
number  portability  implementation 
issues.  CTIA  contends  that,  although 
many  of  the  issues  associated  with  the 
implementation  of  LNP  have  been 
resolved  by  consensus  in  industry  fora, 
including  the  North  American 
Numbering  Council  (NANC),  there  are  a 
number  of  outstanding  issues  that 
cannot  be  resolved  without  specific 
direction  from  the  Commission. 
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2.  We  seek  comment  on  the  issues 
raised  in  the  Petition.  Interested  parties 
may  file  comments  on  or  before  June  13, 
2003.  Reply  comments  are  due  June  24, 
2003.  Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  Comments  and  reply  comments 
should  be  Hied  in  the  docket  number, 
CC  Docket  No.  95-116. 

3.  This  is  a  "permit  but  disclose" 
proceeding  pursuant  to  §  1.1206  of  the 
Commission's  Rules.  Ex  parte 
presentations  that  are  made  with  respect 
to  the  issues  involved  in  the  Petition 
will  be  allowed  but  must  be  disclosed 
in  accordance  with  the  requirements  of 
S  1.1206(b)  of  the  Conmiission's  Rules. 

4.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
In  completing  the  transmittal  screen, 
filing  parties  should  include  their  full 
name,  Postal  Service  mailing  address, 
and  the  applicable  docket  number. 
Parties  may  also  submit  an  electronic 
comment  by  Internet  e-mail.  To  get 
filing  instructions  for  e-mail  comments, 
parties  should  send  an  e-mail  to 
ecfs@fcc.gov,  and  should  include  the 
following  words  in  the  body  of  the 
message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 
Commenters  also  may  obtain  a  copy  of 
the  ASCn  Electronic  Transmittal  Form 
(FORM-ET)  at  http://www.fcc.gov/e-file/ 
email.html. 

5.  Parties  who  choose  to  file  by  paper 
must  file  an  original  and  four  copies  of 
each  filing.  Each  filing  should  include 
the  applicable  docket  number.  Filings 
can  be  sent  by  hand  or  messenger 
delivery,  by  commercial  overnight 
courier,  or  by  first-class  or  overnight 
U.S.  Postal  Service  mail  (although  we 
continue  to  experience  delays  in 
receiving  U.S.  PQStal  Service  mail).  The 
Commission's  contractor,  Vistronix, 
Inc.,  will  receive  hand-delivered  or 
messenger-delivered  paper  filings  for 
the  Commission's  Secretary  at  236 
Massachusetts  Avenue,  NE.,  Suite  110, 
Washington,  DC  20002.  The  filing  hours 
at  this  location  are  8  a.m.  to  7  p.m.  All 
hand  deliveries  must  be  held  together 
with  rubber  bands  or  fasteners.  Any 
envelopes  must  be  disposed  of  before 
entering  the  building.  Commercial 
overnight  mail  (other  than  U.S.  Postal 
Service  Express  Mail  and  Priority  Mail) 
must  be  sent  to  9300  East  Hampton 
Drive,  Capitol  Heights,  MD  20743.  U.S. 
Postal  Service  first-class  mail,  Express 
Mail,  and  Priority  Mail  should  be 
addressed  to  445  12th  Street.  SW., 
Washington,  DC  20554.  All  filings  must 


be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary, 
Federal  Communications  Commission. 
In  addition,  a  diskette  copy  should  be 
sent  to  the  Commission's  copy 
contractor,  Qualex  International,  Portals 
II,  445  12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  to  qualexint@aol.com. 

6.  The  full  text  of  the  Petition  and 
responsive  comments  will  be  available 
electronically  on  the  Commission's 
ECFS  under  CC  Docket  No.  95-116.  In 
addition,  copies  of  these  documents  are 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center,  Portals  II,  445  12th  Street,  SW., 
Room  CY-A257,  Washington,  DC  20554. 
Documents  may  also  be  purchased  fi-om 
the  Commission's  duplicating 
contractor.  Alternative  formats 
(computer  diskette,  large  print,  audio 
recording  and  Braille)  are  available  to 
persons  with  disabilities  by  contacting 
Brian  Millin,  of  the  Consumer  and 
Governmental  Affairs  Bjureau,  at  (202) 
418-7426  (voice)  or  (202)  418-7365 
(TTY),  or  at  bmillin@fcc.gov.  This  Public 
Notice  can  also  be  dov^oadbd  in  Text 
and  ASCII  formats  at:  http:// 
www.fcc.gov/cib/dro.  For  further 
information  concerning  this  proceeding, 
contact  Jennifer  Salhus,  Policy  Division, 
Wireless  Telecommunications  Bureau, 
at  (202)  418-1310  (voice)  or  (202)  418- 
1169  (TTYl,  or  Pam  Slipakoff, 
Telecommunications  Access  Policy 
Division,  Wireline  Competition  Bureau, 
at  (202)  418-1500  (voice),  or  (202)  418- 
0484  (TTY). 

Federal  Communications  Commission. 

D'Wana  Terry, 

Acting  Deputy  Chief ,  Wireless 

Telecommunications  Bureau. 

(FR  Doc.  03-14740  Filed  &-9-03;  8:45  am] 

MLUNO  COM  an2-oi-p 


DEPARTMENT  OF  TRANSPORTATION 
OfHc*  Of  ttM  Secretary 

49  CFR  Part  1 

[Docket  No.  OST-1 999-61 89] 

RIN  9991-AA34 

Removal  of  Referencea  to  ttie 
Tranaportation  Security  Adminlatration 

and  ttte  United  Statea  Coeat  Guard 

« 

agency:  Office  of  the  Secretary,  DOT. 
action:  Final  rule. 

SUMMARY:  The  Office  of  the  Secretary  of 
Transportation  (OST)  is  updating  the 
regulatory  language  to  reflect  the 


departures  of  the  Transportation 
Security  Administration  and  the  United 
States  Coast  Guard  to  the  new 
Department  of  Homeland  Security,  and 
to  change  the  name  of  the  Urban  Mass 
Transportation  Administration  (UMTA) 
to  the  Federal  Transit  Administration 
(FTA). 

EFFECTIVE  DATE:  June  10,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  S.  Thibodeau,  Office  of  the 
Assistant  General  Coimsel  for 
Regulation  and  Enforcement,  U.S. 
Department  of  Transportation,  400 
Seventh  St.,  SW.,  Room  10424, 
Washington,  DC  20590,  (202)  366-4723. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  deletes  references  to  the 
Transportation  Security  Administration 
(TSA)  and  the  United  States  Coast 
Guard  (USCG)  in  49  CFR  part  1  that 
concern  delegations,  organization,  and 
duties  within  the  Department  of 
Transportation.  It  also  deletes 
responsibilities  and  duties  to  TSA  and 
USCG.  These  two  agencies  traiisferred 
with  other  agencies  to  form  the  new 
Department  of  Homeland  Security,  and 
are  no  longer  part  of  the  Department  of 
Transportation.  Additionally,  this  rule  < 
is  changing  the  name  of  the  Urban  Mass 
Transit  Administration  (UMTA)  to  the 
Federal  Transit  Administration  (FTA)  to 
properly  reflect  the  agency's  name. 

This  final  rule  does  not  impose 
substantive  requirements.  It  simply 
updates  the  CFR  to  reflect  the 
departures  of  TSA  and  USCG  bom  the 
Department  of  Transportation.  The  final 
rule  is  technical  in  natiu^  and  relates 
only  to  Departmental  management, 
organization,  procedure,  and  practice. 
Therefore,  the  Department  has 
determined  that  notice  and  comment  are 
uimecessary  and  that  the  rule  is  exempt 
fi'om  prior  notice  and  comment 
requirements  under  5  U.S.C. 
553(b)(3)(A).  These  changes  will  not 
have  substantive  impact.  The 
Department  does  not  expect  to  receive 
substantive  comments  on  the  rule. 
Therefore,  the  Department  finds  that 
there  is  good  cause  under  5  U.S.C.  553 
(d)(3)  to  make  this  rule  effective  less 
than  30  days  after  publication  ill  the 
Federal  Register. 

Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  not  considered  a 
significant  regulatory  action  imder ' 
Executive  Order  12866  and  the 
Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation  (44  FR 
11034).  There  are  no  costs  associated      ^ 
with  this  rule. 
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B.  Executive  Order  13132 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  ("Federalism").  This  final  rule 
does  not  adopt  any  regulation  that:  (1) 
Has  substantial  direct  effects  on  the 
States,  the  relationship  between  the 
national  government  and  the  States,  or 
the  distribution  of  power  and 
responsibilities  among  the  various     , 
levels  of  government;  (2)  imposes 
substantial  direct  compliance  costs  on 
State  and  local  governments;  or  (3) 
preempts  State  law.  Therefore,  the 
consultation  and  funding  requirements 
of  Executive  Order  13132  do  not  apply. 

C.  Executive  Order  13084 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13084  ("Consultation  and  Coordination 
with  Indian  Tribal  Governments"). 
Because  this  final  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  the  Indian  tribal 
governments  and  does  not  impose 
substantial  direct  compliance  costs,  the 
funding  and  consultation  requirements 
of  Executive  Order  13084  do  not  apply. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  an  agency  to 
review  regulations  to  assess  their  impact 
on  small  entities  unless  the  agency 
determines  that  a  rule  is  hot  expected  to 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
This  statute  is  not  applicable  because 
there  was  no  issuance  of  a  notice  of 
proposed  rulemaking  (NPRM);  however. 
I  hereby  certify  this  final  rule,  which 
amends  the  CFR  to  reflect  the  departine 
of  TSA  and  USCG  fi-om  the  Department 
of  Transportation  to  the  new 
Department  of  Homeland  Seciu-ity,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
businesses. 

E.  Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

F.  Unfunded  Mandates  Reform  Act  of 
1995 

The  Department  has  determined  that 
the  requirements  of  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
do  not  apply  to  this  rulemaking; 

G.  Environmental  Impact 

Because  this  rule  concerns  the 
updating  of  CFR  provisions  to  reflect  the 
departure  of  TSA  and  USCG  fi-om  the 


Department  of  Transportation,  this  final 
rule  is  not  a  major  OST  action  requiring 
the  preparation  of  an  environmental 
impact  statement  or  environmental 
assessment. 

List  of  Subjects  in  49  CFR  Part  1 

Authority  delegations.  Organization 
and  functions. 

■  For  the  reasons  set  out  in  the  preamble, 
the  Department  of  Transportation 
amends  49  CFR  part  1  as  follows: 

PART  1— ORGANIZATION  AND 
DELEGATION  OF  POWERS  AND 
DUTIES 

■  1.  Revise  the  authority  citation  for  part 
1  to  read  as  follows: 

•  Authority:  49  U.S.C.  322;  46  U.S.C. 
2104(a);  28  U.S.C.  2672;  31  U.S.C.  3711(a)(2); 
Pub.  L.  101-552,  104  Stat.  2736;  Pub.  L.  106- 
159,  113  Stat.  1748;  Pub.  L.  107-71, 115  Stat. 
597;  Pub.  L.  107-295,  116  Stat.  2064. 

■  2.  In  §  1.2  remove  paragraphs  (a)  and 
(1),  redesignate  existing  paragraphs  (b) 
through  (k)  as  (a)  through  (j),  and  revise 
new  paragraph  (e)  to  read  as  follows: 

§1,2    Definitions. 

***** 

(e)  The  Federal  Transit  Administrator. 

*  *         *         *         * 

■  3.  In  §  1.3  remove  paragraphs  (b)(1) 
and  (b)(12),  redesignate  existing 
paragraphs  (b)(2)  through  (11)  as  (b)(1) 
through  (10),  and  revise  new  paragraph 
(b)(5)  to  read  as  follows: 

§  1 .3    Organization  of  the  Department. 

***** 

(b)*  *   * 

(5)  The  Federal  Transit 
Administration,  headed  by  the 
Administrator. 

***** 

■  4.  In  §  1.4  remove  paragraphs  (b)  and 
(n),  redesignate  existing  paragraphs  (c) 
through  (m)  as  (b)  through  (1),  and  revise 
new  paragraph  (f)  introductory  text  to 
read  as  follows: 

§  1 .4    General  responsibilities. 

***** 

(f)  The  Federal  Transit    ' 
Administration.  Is  responsible  for: 

*  *         *         * .       * 

■  5.  In  §  1.22  revise  paragraph  (d)  to  read 
as  follows: 

§1.22    Structure. 

***** 

(d)  Office  of  the  General  Counsel.  This 
Office  is  composed  of  the  Offices  of 
Environmental,  Civil  Rights,  and 
Generali^w;  International  Law; 
Litigation;  Legislation;  Regulation  and 


Enforcement:  and  Aviation  Enforcement 
and  Proceedings. 

***** 

■  6.  Amend  §  1.23  by  revising  paragraph 
(c)  to  read  as  follows: 

§  1 .23    Spheres  of  primary  responsibility. 

***** 

(c)  General  Counsel.  Legal  services  as 
the  chief  legal  officer  of  the  Department. 
legal  advisor  to  the  Secretary  and  the 
Office  of  the  Secretary;  final  authority 
within  the  Department  on  questions  of 
law;  professional  supervision,  including 
coordination  and  review,  over  the  legal 
work  of  the  legal  offices  of  the 
Department;  drafting  of  legislation  and 
review  of  legal  aspects  of  legislative 
matters;  point  of  coordination  for  the 
Office  of  the  Secretary  and  Department 
Regulations  Coimcil;  advice  on 
questions  of  international  law;  advice 
and  assistance  with  respect  to  uniform 
time  matters;  ensures  uniform 
departmental  implementation  of  the 
Freedom  of  Information  Act  (5  U.S.C. 
552);  responds  to  requests  for  records  of 
the  Office  of  the  Secretary  including  the 
Office  of  the  Inspector  General,  under 
that  statute;  review  and  final  action  on 
applications  for  reconsideratiop  of 
initial  decisions  not  to  disclose 
unclassified  records  of  the  Office  of  the 
Secretary  requested  under  5  U.S.C. 
552(a)(3);  promotion  and  coordination 
of  efficient  use  of  Department  legal 
resources;  recommendation,  in 
conjunction  with  the  Assistant  Secretary 
for  Administration,  of  legal  career 
development  programs  within  the 
Department. 

■  6a.  Amend  §  1 .44  by  revising 
paragraph  (e)(8)  to  read  as  follows, 
remove  paragraph  (m),  and  redesignate 
existing  paragraphs  (n)  through  ^r)  as  (m) 
through  (q):  ^ 

§  1 .44    Reservation  of  auttiority. 

***** 

(e)  *   *   * 

(8)  Authority'  to  develop,  coordinate, 
and  issue  wage  schedules  under  the 
Federal  Wage  system.  ^ 

***** 

■  7.  In  §  1.45,  remove  paragraph  (c)(l)(i), 
redesignate  existing  paragraphs  (c)(l)(ii) 
through  (ix)  as  (c)(l)(i)  through  (viii),  and 
revise  new  paragraph  (c)(l)(iv)  to  read  as 
follows; 

§  1 .45    Delegations  to  all  Administrators. 


*  *   * 

*  *   * 


(c) 
(1) 
(iv)  Federal  Transit  Administration; 

*         *         *         *         * 

■  7a.  Remove  and  reserve  §  1 .46. 

■  8.  In  §  1.48  revise  paragraph  (c)(19)(i) 
to  read  as  follows: 
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S 1 .48    Oetegations  to  Federal  Highway 
Administrator. 


(c)*   *   * 

(19)*   *   * 

(i)  Except  sections  165  and  531  as 
they  relate  to  matters  within  the  primary 
responsibility  of  the  Federal  Transit 
Administrator;  105(0.  413;  414(b)(1)  and 
(2);  421,  426.  and  title  III;  and 
•        **■>* 

■  9.  In  §  1.51  revise  the  title  and 
introductory  text  to  read  as  follows: 

§  1 .51     Delegations  to  Federal  Transit 
Administrator. 

The  Federal  Transit  Administrator  is 
delegated  authority  to  exercise  the 
functions  vested  in  the  Secretary  by: 


■  10.  In  §  1.57  remove  paragraphs  (e)  and 

(f)  and  redesignate  existing  paragraphs 

(g)  through  (s)  as  (e)  through  (q). 

*  10a.  Amend  §  1.59  by  revising 
paragraph  (b)(8)  to  read  as  follows: 

§  1 .59    Delegations  to  ttie  Assistant 
Secretary  for  Administration. 

***** 

(b)*  *  * 

(8)  Develop,  coordinate,  and  issue 
wage  schedules  for  Department 
employees  under  the  Federal  Wage 
System. 

*  *         *        *        * 

■  11.  In  §1.65  remove  paragraph  (b)(2) 
and  redesignate  existing  paragraphs 
(b)(3)  and  (4)  as  (b)(2)  and  (3);  and 
remove  paragrpah  (c)(2)  and  redesignate 
existing  paragraphs  (c)(3)  and  (4)  as  (c)(2) 
and  (3). 

■  12.  In  §  1.66  revise  paragraph  (aa)(l)  to 
read  as  follows,  remove  paragraphs  (bb) 
and  (cc)  and  redesignate  existing 
paragraphs  (dd)  through  (ff)  as  (bb) 
through  (dd). 

§  1 .66    Delegations  to  Maritime 
Administrator. 

*  •         •         *         • 

(aa)  *   *   * 

(1)  The  authority  to  process 
applications  for  the  issuance,  transfer, 
or  amendment  of  a  license  for  the 
construction  and  operation  of  a 
deepwater  port  (33  U.S.C.  1503(bb)). 
***** 

■  13.  In  §  1.70  remove  paragraph  (k)  and 
redesignate  paragraphs  (1)  through  (v)  as 
(k)  through  (u). 

■  14.  In  Appendix  A  to  Part  1  remove  "2. 
Chief  Counsel,  U.S.  Coast  Guard.", 
redesignate  "3.  Chief  Counsels"  as  2., 
and  amend  the  third  paragraph  of  newly 
designated  2.  (b)  to  read  as  follows: 


Appendix  A  to  Part  1 — Delegations  and 
Redelegations  by  Secretarial  Officers 

***** 

2.  Chief  Counsels.  The  General  Counsel  has 
delegated  to  the  Chief  Counsels  the  authority 
delegated  to  the  General  Counsel  by  authority 
delegated  to  the  General  Counsel  by 
Amendment  1—41  to  part  1  of  title  49,  Code 
of  Federal  Regulations.  35  FR  17653, 
November  17,  1970,  as  follows: 
*         *         •         •         * 

The  Chief  Counsels  of  the  Federal  Aviation 
Administration,  Federal  Highway 
Administration,  Federal  Railroad 
Administration.  National  Highway  Traffic 
Safety  Administration,  Federal  Transit 
Administration,  the  St.  Lawrence  Seaway 
Development  Corporation,  Maritime 
Administration,  and  Research  and  Special 
Programs  Admii^istration  are  hereby 
authorized  to  approve  the  sufficiency  of  the 
title  to  land  being  acquired  by  purchase  of 
condemnation  by  the  United  States  for  the 
use  of  their  respective  organizations.  This 
delegation  is  subject  to  the  limitations 
imposed  by  the  Assistant  Attorney  General, 
Land  and  Natural  Resources  Division,  in  his 
delegation  to  the  Department  of 
Transportation.  Redelegation  of  this  authority 
may  only  be  made  by  the  Chief  Counsels  to 
attorneys  within  their  respective 
organizations. 


Issued  in  Washington,  DC  on  this  28th  day 
of  May,  2003. 

Norinan  Mineta, 

Secretary  of  Transportation. 

|FR  Doc.  03-14438  Filed  6-9-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  021212307-3037-02;  I.D. 
060303F] 

Fisheries  of  the  Exciusive  Economic 
Zone  Off  Alaslca;  Yeiiowfin  Soie  by 
Vesseis  Using  Trawi  Gear  in  Bering 
Sea  and  Aleutian  Islands  Management 
Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  directed 
fishing  for  yeiiowfin  sole  by  vessels 
using  trawl  gear  in  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  third  seasonal 
apportionment  of  the  halibut  byeatch 
allowance  specified  for  the  trawl 


yeiiowfin  sole  fishery  category  in  the 
BSAI. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  June  6,  2003,  through  1200 
hrs,  A.l.t.,  Jime  29,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Croundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  third  seasonal  apportionment  of  . 
the  halibut  byd:atch  allowance  specified 
for  the  trawl  yeiiowfin  sole  fishery 
category  in  the  BSAI  is  49  metric  tons 
as  established  by  the  final  2003  harvest 
specifications  for  Groundfish  of  the 
BSAI  (68  FR  9907,  March  3,  2003). 

In  accordance  with  §679.21(e)(7)(v), 
the  Administrator,  Alaska  Region, 
NMFS,  has  determined  that  the  amount 
of  the  third  seasonal  apportionment  of 
the  halibut  bycatch  allowance  specified 
for  the  trawl  yeiiowfin  sole  fishery 
category  in  the  BSAI  will  be  caught. 
Consequently.  NMFS  is  closing  directed 
fishing  for  species  in  the  yeiiowfin  sole 
fishery  category  by  vessels  using  trawl 
gear  in  the  BSAI. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the  third 
seasonal  apportionment  of  the  halibut 
bycatch  allowance  specified,  and 
therefore  reduce  the  public's  ability  to 
use  and  enjoy  the  fishery  resource. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  under  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportunity  for  public 
comment. 

This  action  is  required  by  §679r21 
and  is  exempt  from  review  under 
Executive  Order  12866. 


Authority:  16  U.S.C.  1801  et  seq. 
Dated:  June  4,  2003. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Se/vice. 
[FR  Doc.  03-14579  Filed  6-5-03;  2:30  pm] 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purp)ose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adioption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Rural  Housing  Service 

7  CFR  Part  3565 
RIN  0575-AC28 

Guaranteed  Rural  Rental  Housing 
Program;  Secondary  Mortgage  Market 
Participation 

AGENCY:  Rural  Housing  Service.  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Rural  Housing  Service 
(RHS)  proposes  to  amend  its  regulations 
for  the  Guaranteed  Rural  Rental  Housing 
Program  (GRRHP).  Under  the  GRRHP, 
RHS  guarantees  loans  for  the 
development  of  housing  and  related 
facilities  for  low  or  moderate  income 
families  in  rural  areas.  RHS  administers 
the  GRRHP  under  the  authority  of  the 
Housing  Act  of  1949.  The  GRRHP 
regulations  are  being  amended  to  allow 
RHS,  in  the  case  of  a  default,  to  buy 
back  guaranteed  loans  from  investors. 
Another  change  includes  lowering  the 
minimum  level  of  rehabilitation  work 
when  guaranteed  loans  are  used  for 
acquisition  and  rehabilitation.  These 
regulatory  changes  are  made  to  increase 
participation  by  the  secondary  mortgage 
market  in  the  GRRHP. 
DATES:  Written  or  E-mail  comments 
must  be  received  on  or  before  August 
11,2003. 

ADDRESSES:  Written  comments  may  be 
submitted,  in  duplicate,  to  Tracy 
Givelekian,  Regulations  and  Paperwork 
Management  Branch,  Rural 
Development,  U.S.  Department  of 
Agriculture,  Stop  0742, 1400 
Independence  Avenue  SW., 
Washington.  DC  20250-0742. 
Comments  may  be  submitted  via  the 
Internet  by  addressing  them  to 
comments®nis. usda.gov  and  must 
contain  the  words  "Secondary 
Mortgage"  in  the  subject.  All  written 
comments  will  be  available  for  public 
inspection  at  300  7th  Street  SW., 
Washington,  E)C  20024,  during  normal 
working  hours.  ' 


FOR  FURTHER  INFORMATION  CONTACT: 

Arlene  Nunes,  Senior  Loan  Specialist, 
Multi-Family  Housing  Processing 
Division,  Rural  Housing  Service,  U.S. 
Department  of  Agriculture,  STOP  0781, 
1400  Independence  Avenue  SW., 
Washington,  DC  20250-0781, 
Telephone  (202) 720-1604. 
SUPPLEMENTARY  INFORMATION: 

Classification 

This  rule  has  been  determined  to  be 
significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  previously 
approved  by  OMB  under  the  provisions 
of  44  U.S.C.  chapter  35  and  this 
regulation  has  been  assigned  OMB 
control  number  0575-0174,  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  There  will  be  a 
slight  increase  in  the  collection 
requirements  horn  those  approved  by 
OMB.  Those  increased  requirements 
will  be  addressed  when  the  rule  change 
is  published  as  a  flnal  ryle. 

Civil  Justice  Reform 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  In  accordance  with  this  rule:  (1) 
All  state  and  local  laws  and  regulations 
that  are  in  conflict  with  this  rule  will  be 
preempted;  (2)  no  retroactive  effect  will 
be  given  to  this  rule;  and  (3) 
administrative  proceedings  in 
accordance  with  7  CFR  part  11  must  be 
exhausted  before  bringing  suit  in  court 
challenging  action  taken  under  this  rule. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
RHS  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 


205  of  the  UMRA  generally  requires 
RHS  to  identify  and  consider  a 
reasodable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Therefore,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Executive  Order  13132,  Federalism 

The  policies  contained  in  this  rule  do 
not  have  any  substantial  direct  effect  on 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities'  among  the  various 
levels  of  government.  Nor  does  this  rule 
impose  substantial  direct  compliance 
costs  on  state  and  local  governments. 
Therefore,  consultation  with  the  states 
is  not  required. 

Programs  Affected 

The  affected  program  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
imder  Number  10.438,  Section  538 
Rural  Rental  Housing  Guaranteed  Loans. 

Intergovernmental  Consultation 

For  the  reasons  contained  in  the  Final 
Rule  related  Notice  to  7  CFR  part  3015, 
subpart  V,  this  program  is  subject  to 
Executive  Order  12372  which  requires 
.  intergovernmental  consultation  with 
State  and  local  officials.  RHS  has 
conducted  intergovernmental 
consultation  in  the  manner  delineated 
in  RD  Instruction  1940-J. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  iti 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program."  It 
is  the  determination  of  RHS  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L.  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  The  undersigned  has 
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determined  and  certified  by  signattire  of 
this  document  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
since  this  rulemaking  action  does  not 
involve  a  new  or  expanded  program  nor 
does  it  require  any  more  action  on  the 
part  of  a  small  business  than  required  of 
a  large  entity. 

Background 

The  Guaranteed  Rural  Rental  Housing 
Program  (GRRHP)  is  a  relatively  new 
program  that  is  administered  by  the 
Rural  Housing  Service  (RHS).  The 
GRRHP  was  operated  as  a  pilot  program 
in  1996  and  1997,  and  has  been  a 
permanent  program  since  1998.  The 
program  has  been  designed  to  increase 
the  availability  of  affordable  multifamily 
housing  in  rural  America  through 
partnerships  between  the  Agency  and 
lending  sources,  as  well  as  with  state 
and  local  housing  finance  agencies  and 
bond  issuers.  During  the  early  stages  of 
the  program,  barriers  were  identified 
that  have  limited  the  success  of  the 
program.  One  of  the  primary  barriers 
has  been  the  inability  of  lenders  to  close 
loans  due  to  a  lack  of  participation  by 
the  secondary  mortgage  market.  As  a 
result  of  this  poor  performance,  we 
consulted  industry  and  governmental 
experts  in  the  loan  guarantee  field  at  a 
December  2000  stakeholders'  meeting. 
Our  main  goal  was  to  learn  what  we 
could  do  to  close  more  loans.  The 
regulatory  changes  herein  are  the  result 
of  meetings  with  industry  stakeholders, 
including  input  from  banks,  housing 
finance  agencies,  and  secondary  market 
sectors.  The  meetings  were  held  to 
identify  program  stimibling  blocks  and 
brainstorm  solutions.  The  purpose  of 
the  following  changes  is  to  make  the 
program  more  industry  friendly  while 
not  jeopardizing  the  best  interests  of  the 
Government. 

Allow  for  a  timely  payment  to 
investors.  In  other  Rural  Development 
guaranteed  programs,  the  security 
holder  may  demand  that  either  the 
lender  or  the  Government  buy  out  the 
guaranteed  portion  of  the  loan  from  the 
holder  if  payments  are  delinquent  by  at 
least  60  days,  or  if  the  lender  has  failed 
to  remit  to  the  holder  its  pro  rata  share 
of  any  payment  made  by  the  borrower 
within  30  days  of  its  receipt.  While  the 
holder  is  effectively  taken  out  prior  to 
liquidation  of  the  loan,  the  lender  must 
continue  to  meet  all  of  its  obligations  to 
the  Government  under  the  Lender's 
Agreement  euid  Loan  Note  Guarantee. 
This  provision  is  important  to  investors 
because  they  do  not  want  to  wait  for  the 
lender  to  liquidate  the  collateral  to  be 
reimbursed  for  their  investment, 
enabling  them  to  put  their  money  to 


better  use  elsewhere.  By  this  rule 
change,  the  Agency  is  also  adding  a 
definition  of  the  term  "HoWer." 

Define  conditions  of  the  guarantee.  A 
common  concern  found  among  lenders 
reviewing  the  GRRHP  were  the  policies 
on  termination  or  reduction  of  the 
guarantee  due  to  a  performance  failure 
of  the  lender.  It  was  the  consensus  that 
these  policies  needed  to  be  more  clearly 
delineated.  In  addition,  it  is  important 
for  the  regulation  to  make  clear  that  the 
investor  will  be  held  harmless  unless 
they  are  complicit  with  the  lender  in 
cases  involving  fraud,  abuse,  negligence 
or  misrepresentation  of  fact.  This  issue 
has  been  addressed  in  the  revision  of 
§3565.52. 

Allow  the  accrual  of  interest  for  90 
days  after  loan  default.  When  the  lender 
is  liquidating  a  guaranteed  loan  and 
owns  any  of  the  guaranteed  portion  of 
the  loan,  it  may  request  a  tentative  loss 
estimate.  Upon  payment  under  the 
current  policy,  interest  accrual 
terminates  on  the  defaulted  loan  if  an 
estimated  payment  of  loss  is  made.  This 
revision  changes  this  policy  to  allow 
interest  to  accrue  for  90  days  after  the 
date  the  decision  is  made  to  liquidate 
the  loan  in  default.  This  interest  accrual 
policy  is  consistent  with  other  Agency 
loan  guarantee  programs.  Based  on  the 
weight  of  the  factors  used  to  calculate 
the  program's  subsidy  rate,  the  impact 
of  this  interest  accrual  policy  would  be 
negligible. 

Lower  per  unit  thresh  old  for 
acquisition  with  rehabilitation  from . 
$15,000  per  unit  to  $6,500  per  unit.  The 
purpose  of  lowering  the  per  unit 
rehabilitation  threshold  affords  new 
opportunities  to  preserve  affordable 
housing  in  a  rural  community. 

Eliminate  the  timeframe  for 
liquidation,  which  is  currently  at  9 
months.  Eliminating  the  liquidation 
timeframe  affords  the  lender  the 
opportunity  to  sell  the  property  for  the 
highest  and  best  price  in  accordance 
with  market  conditions. 

List  of  Subjects  in  7  CFR  Part  3565 

Banks,  Conflict  of  interests,  Credit, 
Environmental  impact  statements.  Fair 
housing.  Hearing  and  appeal 
procedures.  Low  and  moderate  income 
housing.  Mortgages,  Real  property 
acquisition. 

Therefore,  chapter  XXXV,  title  7, 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  to  read  as  follows: 

PART  3565— GUARANTEED  RURAL 
RENTAL  HOUSING  PROGRAM 

1.  The  authority  citation  for  part  3565 
continues  to  read  as  follows: 


Authority:  5  U.S.C.  301;  7  U.S.C.  1989;  42 
U.S.C.  1480. 

Subpart  A— General  Provisions 

2.  Section  3565.3  is  amended  by  • 
adding,  in  alphabetical  order,  a    •- 
definition  of  "  Holder. ' ' 

§3565.3    Definitions. 

***** 

Holder.  A  person  or  entity,  other  than 
the  lender,  who  owns  all  or  part  of  the 
guaranteed  portion  of  the  loan  with  no 
servicing  responsibilities.  When  the 
single  note  option  is  used  and  the 
lender  assigns  a  part  of  the  guaranteed 
note  to  an  assignee,  the  assignee 
becomes  a  holder  only  when  the  Agency 
receives  notice  and  the  transaction  is 
completed  through  use  of  an  assignment 
guarantee  agreement  form  approved  by 
the  Agency. 


Subpart  B —  Guarantee  Requirements 

3.  Section  3565.52  is  revised  to  read 
as  follows:  '^ 

§  3565.52    Conditions  of  guarantee. 

A  loan  guarantee  under  this  part  will 
be  evidenced  by  a  Loan  Note  Guarantee 
issued  by  the  Agency.  Each  lender  will 
execute  a  Lender's  Agreement.  If  a  valid 
Lender's  Agreement  already  exists,  it  is 
not  necessary  to  execute  a  new  Lender's 
Agreement  with  each  loan  guarantee. 

(a)  Rights  and  liabilities.  A  Guarantee 
under  this  part  is  backed  by  the  full 
faith  and  credit  of  the  United  States  afid 
is  incontestable  except  for  fraud  or 
misrepresentation  of  which  the  lender 
had  knowledge  at  the  time  the  lender 
acquired  the  Guarantee,  or  which  a 
lender  participates  in  or  condones.  The 
Guarantee  will  be  unenforceable  by  the 
lender  to  the  extent  any  loss  is 
occasioned  by  fraud,  misrepresentation 
or  abuse,  violation  of  usury  laws, 
negligent  servicing  or  origination  by  the 
lender,  including  a  failure  to  acquire 
required  security,  or  as  a  result  of  a  use 
of  proceeds  by  the  lender  for  purposes 
other  than  those  authorized  by  the 
Agency  and  permissible  under  this 
regulation.  Negligent  servicing  or 
origination  is  a  failure  to  perform  those 
services,  which  a  reasonably  prudent 
lender  would  perform  in  servicing  or 
originating  its  own  portfolio,  and 
includes  not  only  the  failure  to  act,  but 
also  the  failure  to  act  in  a  timely 
maimer.  These  acts  constitute  grounds 
for  the  cancellation  of  the  guarantee  or 
refusal  to  make  full  payment  imder  the 
guarantee.  If  in  the  judgment  of  the 
Agency  these  acts  or  omissions  caa   ' 
reasonably  be  expected  to  have  a 
material  adverse  effect  on  the  credit 
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quality  of  the  Guaranteed  Loan  or  the 
physical  condition  of  the  property 
securing  the  Guaranteed  Loan,  the 
Agency  may  cancel  or  modify  a 
guarantee  to  the  extent  of  the  potential 
loss.  The  Agency  shall  give  notice  to  the 
lender  of  the  acts  or  omissions  that  it 
considers  to  constitute  such  grounds 
and  give  the  lender  a  reasonable 
opportunity  to  cure  the  acts  or 
omissions.  Other  violations  or 
performance  deficiencies  of  the  lender 
may  themselves  be  a  basis  to  bar  the 
lender  from  receiving  further  Loan  Note 
Guarantees,  but  will  not  constitute 
grounds  for  cancellation  or  reduction  of 
the  guarantee  or  refusal  to  make  a  claim 
payment.  When  a  guaranteed  portion  of 
a  loan  is  sold  to  a  holder,  the  holder 
shall  succeed  to  all  rights  of  the  lender 
under  the  Loan  Note  Guarantee  to  the 
extent  of  the  portion  purchased.  The 
lender  will  remain  bound  to  all 
obligations  under  the  Loan  Note 
Guarantee,  Lender's  Agreement,  and  the 
Agency  program  regulations. 

(b)  Liability  of  the  holder.  The  holder 
shall  not  be  liable  for  the  actions  of  the 
lender  including  negligence,  fraud, 
abuse,  misrepresentation  or  misuse  of 
funds,  and  its  rights  under  the  guarantee 
shall  be  fully  enforceable 
notwithstanding  the  actions  of  the 
lender,  unless  the  holder  has  knowledge 
of  such  actions  when  it  becomes  the 
holder  or  condones  or  participates  ic 
such  actions. 

(c)  Guarantee  percentage  and 
payment.  Both  permanent  loans  and 
combination  construction  and 
permanent  loans  are  eligible  for  a 
guarsuity  subject  to  the  following 
limitations: 

(1)  Permanent  loans.  A  minimum 
level  of  acceptable  occupancy  as 
determined  by  the  lender  with  Agency 
concurrence  must  be  attained  prior  to 
the  expiration  of  Form  3565-2 
Conditional  Commitment,  including  any 
extensions  thereto,  and  the  issuance  of 

a  loan  guarantee  for  the  permanent  loan. 
The  maximum  guarantee  for  a 
permanent  loan  will  be  90  percent  of  the 
unpaid  principal  and  accrued  interest 
90  days  from  the  date  the  decision  is 
made  to  liquidate  the  loan.  The  Agency 
may  provide  a  lesser  guarantee  based 
upon  its  evaluation  of  the  credit  quality 
of  the  loan.  The  Agency  liability  under 
any  guarantee  will  decrease  or  increase, 
in  proportion  to  any  increase  or 
decrease  in  the  amount  of  the  unpaid 
portion  of  the  loan,  up  to  the  maximum 
amount  specified  in  the  Loan  Note 
Guarantee. 

(2)  Combination  construction  and 
permanent  loans.  For  combination 
construction  and  permanent  loans,  the 
Agency  will  guarantee  advances  during 


the  construction  loan  period  (which 
cannot  exceed  24  months).  The 
guarantee  of  construction  loan  advances 
will  convert  to  a  permanent  loan 
guarantee  once  the  required  level  of 
occupancy  has  been  reached.  The 
maximum  guarantee  of  construction 
advances  related  to  a  combination 
construction  and  permanent  loan  will 
not  at  any  time  exceed  the  lesser  of  90 
percent  of  the  amount  of  principal 
advanced  for  eligible  construction 
expenses  or  90  percent  of  the  original 
principal  amount  of  the  combination 
loan.  The  Agency  may  provide  a  lesser 
guarantee  based  upon  its  evaluation  of 
the  credit  quality  of  the  loan.  In 
addition,  the  lender  shall  require  the 
borrower  or  the  contractor  to  provide 
credit  enhancements  to  protect  the 
Government's  guarantee.  Acceptable 
credit  enhancements  include: 

(i)  Surety  bonding  or  performance  and 
payment  bonding  (the  preferred  credit 
enhancement): 

(ii)  An  irrevocable  letter  of  credit 
acceptable  to  the  Agency;  and 

(iii)  A  pledge  by  the  lender  of 
acceptable  collateral. 

(3)  Maximum  loss  payment.  The 
maximum  loss  payment  to  a  lender  or 
holder  is  as  follows: 

(i)  To  any  holder,  100  percent  of  any 
loss  sustained  by  the  holder  on  the 
guaranteed  portion  of  the  loan  and  on 
interest  due  on  such  portion. 

(ii)  To  the  lender,  the  lesser  of: 

(A)  Any  loss  sustained  by  the  lender 
on  the  guaranteed  portion,  including 
principal  and  interest  evidenced  by  the 
notes  or  assumption  agreements  and 
secured  advances  for  protection  and 
preservation  of  collateral  made  with  the 
Agency's  authorization;  or 

(B)  The  guaranteed  principal 
advanced  to  or  assumed  by  the  borrower 
and  any  interest  due  thereon. 

Subpart  C — Lender  Requirements 

4.  Section  3565.102  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S  3565.102    LwKlw^  eligibility. 

***** 

(b)  Meet  the  qualifications  and  be 
approved  by  Fannie  Mae  or  Freddie  Mac 
to  make  multifamily  housing  loans  that 
are  to  be  sold  to  or  securitized  by  such 
corporations; 


Subpart  E— Loan  Requirements 

5.  Section  3565.212  is  amended  by 
removing  the  word  ";  and"  from 
paragraph  (c)  and  adding  a  period  and 
by  removing  paragraph  (d). 


Subpart  F — Property  Requirements 

6.  Section  3565.252  is  revised  to  read 
as  follows: 

§3565.252    Housing  types. 

The  property  may  include  new 
construction  or  rehabilitated  existing 
structures.  The  units  may  be  attached, 
detached,  semi-detached,  row  houses, 
modular  or  manufactured  houses,  or 
multifamily  structures.  Manufactured 
housing  must  meet  Agency 
requirements  contained  in  7  CFR  part 
1924,  subpart  A  or  a  successor 
regulation.  The  Agency  will  guarantee 
proposals  for  new  construction  or 
acquisition  with  moderate  or  substantial 
rehabilitation  of  at  least  15  percent  of 
the  total  estimated  replacement  cost  of 
the  project  or  $6,500  per  dwelling  unit, 
whichever  is  greater.  The  portion  of 
guarantee  funds  available  for  projects 
involving  acquisition  and  rehabilitation 
may  be  limited  in  the  annual  Notice  of 
Fund  Availability. 

Subpart  I — Servicing  Requirements 

7.  Section  3565.403  is  amended  by 
redesignating  paragraphs  (a),  (b),  (c), 
and  (d)  as  peiragraphs  (b),  (c),  (d),  and 
(e),  respectively,  and  by  adding  a  new 
paragraph  (a)  to  read  as  follows: 

§  3565.403    Special  servicing. 

***** 

(a)  Repurchase  from  holder.  For 
securitized  loans,  the  holder  may 
require  the  lender  or  Government  to 
repurchase  the  security  in  accordance 
with  the  provisions  of  §  3565.405. 
***** 

8.  Section  3565.405  is  added  to  read 
as  follows: 

§  3565.405    Repurchase  of  guaranteed 
loans. 

(a)  Repurchase  by  lender.  A  lender 
has  the  option  to  repurchase  the  unpaid 
guaranteed  portion  of  the  loan  from  a 
holder  within  30  days  of  written 
demand  by  the  holder  when  the 
borrower  is  in  default  not  less  than  60 
days  on  principal  or  interest  due  on  the 
loan;  or  the  lender  has  failed  to  remit  to 
the  holder  its  pro  rata  share  of  any 
payment  made  by  the  borrower  within 
30  days  of  the  lenders  receipt  thereof. 
The  repurchase  by  the  lender  will  be  for 
an  amount  equal  to  the  unpaid 
guaranteed  portion  of  principal  and 
accrued  interest  less  the  lender's 
servicing  fee.  The  holder  must 
concurrently  send  a  copy  of  the  demand 
letter  to  the  Agency.  The  guarantee  will 
not  cover  the  note  interest  to  the  holder 
on  the  guaranteed  loan  accruing  after  90 
days  from  the  date  of  the  demand  letter 
to  the  lender  requesting  the  repurchase. 
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The  lender  will  accept  an  assignment 
without  recourse  from  the  holder  upon 
repurchase.  The  lender  is  encouraged  to 
repurchase  the  loan  to  facilitate  the 
accounting  of  funds,  resolve  the 
problem,  and  prevent  default,  where 
and  when  reasonable.  The  lender  will 
notify  the  holder  and  the  Agency  of  its 
decision. 

(b)  Repurchase  by  Agency. 

(1)  If  tne  lender  aoes  not  repurchase 
the  unpaid  guaranteed  portion  of  the 
loan  as  provided  in  paragraph  (a)  of  this 
section,  the  Agency  will  purchase  from 
the  bolder  the  unpaid  principal  balance 
of  the  guaranteed  portion  together  with 
accrued  interest  to  date  of  repurchase, 
less  the  lender's  servicing  fee,  within  30 
days  after  written  demand  to  the  Agency 
from  the  holder.  This  demand  notice  is 
in  addition  to  the  copy  of  the  written 
demand  on  the  lender.  The  guarantee 
will  not  cover  the  note  interest  to  the 
holder  on  the  guaranteed  loan  accruing 
after  90  days  from  the  date  of  the 
original  demand  letter  of  the  holder  to 
the  lender  requesting  the  repurchase. 

(2)  The  holder's  demand  to  the 
Agency  must  include  a  copy  of  the 
written  demand  made  upon  the  lender. 
The  holder  must  also  include  evidence 
of  its  right  to  require  payment  from  the 
Agency.  Such  evidence  will  consist  of 
either  the  original  of  the  Loan  Note 
Guarantee  properly  endorsed  to  the 
Agency  or  the  original  of  the  assignment 
guarantee  agreement,  on  a  form 
approved  by  the  Agency,  properly 
assigned  to  the  Agency  without  recourse 
including  all  rights,  title,  and  interest  in 
the  loan.  The  holder  must  include  in  its 
demand  the  amount  due  including 
unpaid  principal,  unpaid  interest  to 
date  of  demand,  and  interest 
subsequently  accruing  from  date  of 
demand  to  proposed  payment  date.  The 
Agency  will  be  subrogated  to  all  rights 
of  the  holder. 

(3)  The  Agency  will  notify  the  lender 
of  its  receipt  of  the  holder's  demand  for 
payment.  The  lender  must  promptly 
provide  the  Agency  with  the 
information  necessary  for  the  Agency  to 
determine  the  appropriate  amount  due 
the  holder.  Upon  request  by  the  Agency, 
the  lender  will  furnish  a  current 
statement  certified  by  an  appropriate 
authorized  officer  of  the  lender  of  the 
unpaid  principal  and  interest  then  owed 
by  the  borrower  on  the  loan  and  the 
amount  then  owed  to  any  holder.  Any 
discrepancy  between  the  amount 
claimed  by  the  holder  and  the 
information  submitted  by  the  lender 
must  be  resolved  between  the  lender 
and  the  holder  before  payment  will  be 
approved.  Such  conflict  will  suspend 
the  running  of  the  30  day  payment 
requirement. 


(4)  Purchase  by  the  Agency  neither 
changes,  alters,  nor  modifies  emy  of  the 
lender's  obligations  to  the  Agency 
arising  from  the  loan  or  guarantee  nor 
does  it  waive  any  of  Agency's  rights 
against  the  lender.  The  Agency  will 
have  the  right  to  set-off  against  the 
lender  all  rights  inuring  to  the  Agency 
as  the  holder  of  the  instrument  against 
the  Agency's  obligation  to  the  lender 
under  the  guarantee. 

Subpart  J— Assignment,  Conveyance, 
andCiaims 

9.  Section  3565.452  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  3565.452    Decision  to  liquidate. 

(a)  A  decision  to  liquidate  shall  be 
jnade  when  it  is  determined  that  the 
default  cannot  be  cured  through  actions 
contained  in  §  3565.403  or  it  has  been 
determined  that  it  is  in  the  best  interest 
of  the  Agency  and  the  lender  to 
liquidate.  If  the  loan  has  not  already 
been  repurchased  when  a  decision  to 
liquidate  is  made,  provisions  will  be 
made  for  repurchase  in  accordance  with 
§3565.405. 
***** 

10.  Section  3565.453  is  revised  to  read 
as  follows: 

§  3565.453    Disposition  of  the  property. 

(a)  Submission  of  the  liquidation 
plan.  The  lender  will,  within  30  days 
after  a  decision  to  liquidate,  submit  to 
the  Agency  in  vmting,  its  proposed 
detailed  plan  of  liquidation.  The  Agency 
will  inform  the  lender  in  writing 
whether  the  Agency  concurs  in  the 
lender's  liquidation  plan.  Should  the 
Agency  and  the  lender  not  igreb  on  the 
liquidation  plan,  negotiations  will  take 
place  between  the  Agency  and  the 
lender  to  resolve  the  disagreement. 
When  the  liquidation  plan  is  approved 
by  the  Agency,  the  lender  will  proceed 
expeditiously  with  liquidation.  The 
liquidation  plan  submitted  to  the 
Agency  by  the  lender  shall  include: 

(1)  Such  proof  as  the  Agency  requires 
to  establish  the  lender's  ownership  of 
the  guaranteed  loan  promissory  note 
and  related  seciu-ity  instruments. 

(2)  A  copy  of  the  payment  ledger  if 
available  which  reflects  the  current  loan 
balance  and  accrued  interest  to  date  and 
the  method  of  computing  the  interest. 

(3)  A  full  and  complete  list  of  all 
collateral  including  any  personal  and 
corporate  guarantees. 

(4)  The  recommended  liquidation 
methods  for  making  the  maximum 
collection  possible  on  the  indebtedness 
and  the  justification  for  such  methods, 
including  recommended  actions  for: 

(i)  Obtaining  an  appraisal  of  the 
collateral; 


{ii).Acquiring  and  disposing  of  all 
collateral; 

(iii)  Collecting  from  guarantors; 

(iv)  Setting  the  proposed  date  of - 
foreclosure;  and 

(v)  Setting  the  proposed  date  of 
liquidation. 

(5)  Necessary  steps  for  protection  of 
the  tenants  and  preser\'ation  of  the 
collateral. 

(6)  Copies  of  the  borrower's  latest 
available  financial  statements. 

-    (7)  Copies  of  the  guarantor's  latest 
available  financial  statements. 

(8)  An  itemized  list  of  estimated 
liquidation  expenses  expected  to  be     , 
incurred  along  with  justification  for 
each  expense. 

(9)  A  schedule  to  periodically  report 
to  the  Agency  on  the  progress  of 
liquidation. 

(10)  Estimated  protective  advance 
amounts  with  justification. 

(11)  Proposed  protective  bid  amounts 
on  collateral  to  be  sold  at  auction  and 

a  breakdown  to  show  how  the  amounts 
were  deterinined. 

(12)  If  a  voluntary  conveyance  is 
considered,  the  proposed  amount  to  be 
credited  to  the  guaranteed  debt. 

(13)  Any  legal  opinions  supporting 
the  decision  to  liquidate. 

(14)  If  the  outstanding  balance  of 

.  principal  and  accrued  interest  is  less 
than  $200,000,  the  lender  will  obtain  an 
estimate  of  fair  market  and  potential 
liquidation  value  of  the  collateral.  If  the 
outstanding  balance  of  principal  and 
accrued  interest  is  $200,000  or  more,  the 
lender  will  obtain  an  independent 
appraisal  report  on  all  collateral 
securing  the  loan,  which  will  reflect  the 
fair  market  value  and  potential 
liquidation  value,  and  an  examination 
of  the  title  on  the  collateral.  In  order  to 
formulate  a  liquidation  plan  which 
maximizes  recovery,  collateral  must  be 
evaluated  for  hazardous  substances, 
petroleum  products,  or  other 
environmental  hazards  which  may 
adversely  impact  the  market  value  of  the 
collateral. 

(b)  A  transfer  and  assumption  of  the 
borrower's  operation  can  be 
accomplished  before  or  after  the  loan 
goes  into  liquidation.  However,  if  the 
cbllateral  has  been  purchased  through 
foreclosure  or  the  borrower  has 
conveyed  title  to  the  lender,  no  transfer 
and  assumption  is  permitted. 

(c)  A  protective  bid  may  be  made  by 
the  lender,  with  prior  Agency  written 
approval,  at  a  foreclosure  sale  to  protect 
the  lender's  and  the  Agency's  interest. 
The  protective  bid  will  not  exceed  the 
amount  of  the  loan,  including  expenses 
of  foreclosure,  and  should  be  based  on 
the  liquidation  value  considering 
estimated  expenses  for  holding  and 
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reselling  the  property.  These  expenses 
include,  but  are  not  limited  to,  expenses 
for  resale,  interest  accrual,  length  of 
weatherization,  and  prior  liens. 

(d)  Filing  an  estimated  loss  claim. 
When  the  lender  is  conducting  the 
liquidation  and  owns  any  or  all  of  the 
guaranteed  portion  of  the  loan,  the 
lender  will  file  an  estimated  loss  claim 
once  a  decision  has  been  made  to 
liquidate  if  the  liquidation  will  exceed 
90  days.  The  estimated  loss  payment 
will  be  based  on  the  outstanding  loan 
amount  minus  the  liquidation  value  of 
the  collateral.  For  the  purpose  of 
reporting  and  loss  claim  computation, 
the  loss  claim  will  be  promptly 
processed  in  accordance  with  applicable 
Agency  regulations,  as  set  forth  in  this 
section. 

(e)  Property  disposition.  Once  the 
liquidation  plan  has  Agency  approval, 
the  lender  must  make  every  effort  to 
liquidate  the  property  in  a  manner  that 
will  yield  the  highest  market  value 
consistent  with  the  protections  afforded 
to  tenants  in  7  CFR  part  1944,  subpart 

L  or  successor  regulation. 

(f)  Accounting  and  reports.  When  the 
lender  conducts  liquidation,  the  lender 
will  account  for  funds  during  the  period 
of  liquidation  and  provide  the  Agency 
with  reports  at  least  quarterly  on  the 
progress  of  liquidation,  including 
disposition  of  collateral,  resulting  costs, 
and  additional  procedtues  necessary  for 
successful  completion  of  the 
liquidation. 

(g)  Transmitting  payments  and 
proceeds  to  the  Agency.  When  the 
Agency  is  the  holder  of  a  portion  of  the 
guaranteed  loan,  the  lender  will 
transmit  to  the  Agency  its  pro  rata  share 
of  any  payments  received  from  the 
borrower,  liquidation,  or  other  proceeds. 

11.  Section  3565.457  is  revised  to  read 
as  follows: 

§  3565.457    Ostennination  of  claim  amount. 

In  all  liquidation  cases,  fmal 
settlement  will  be  made  with  the  lender 
after  the  collateral  is  liquidated,  unless 
otherwise  designated  as  a  future 
recovery  or  after  settlement  and 
compromise  of  all  parties  has  been 
completed.  The  Agency  will  have  the 
right  to  recover  losses  paid  under  the 
guarantee  from  any  party  which  may  be 
liable. 

(a)  Report  of  loss  form.  An  Agency 
approved  form  will  be  used  for 
calculations  of  all  estimated  and  final 
loss  determinations.  Estimated  loss 
payments  may  only  be  approved  by  the 
Agency  after  the  Agency  has  approved 
a  liquidation  plan. 

(b)  Estimated  loss.  An  estimated  loss 
claim  based  on  liquidation  appraisal 


value  will  be  prepared  and  submitted  by 
the  lender. 

(1)  The  estimated  loss  payment  shall 
be  applied  as  of  the  date  of  such 
payment.  The  total  amount  of  the  loss 
payment  remitted  by  the  Agency  will  be 
applied  by  the  lender  on  the  loan  debt. 
Such  application  does  not  release  the 
borrower  from  liability. 

(2)  A  protective  advance  claim  will  be 
paid  only  at  the  time  of  the  final  report 
of  loss  payment  except  in  certain 
transfer  and  assumption  situations. 

(c)  Final  loss.  Within  30  days  after 
liquidation  of  all  collateral,  except  for 
certain  utisecured  personal  or  corporate 
guarantees  as  provided  for  in  this 
section,  is  completed,  a  final  report  of 
loss  must  be  prepared  and  submitted  by 
the  lender  to  the  Agency.  The  Agency 
will  not  guarantee  interest  beyond  this 
30-day  period  other  than  for  the  period 
of  time  it  takes  the  Agency  to  process 
the  loss  claim.  Before  approval  by  the 
Agency  of  any  final  loss  report,  the 
lender  must  account  for  all  funds  during 
the  period  of  liquidation,  disposition  of 
the  collateral,  all  costs  incurred,  and 
any  other  information  necessary  for  the 
successful  completion  of  liquidation. 
Upon  receipt  of  the  final  accounting  and 
report  of  loss,  the  Agency  may  audit  all 
applicable  dociunentation  to  determine 
the  final  loss.  The  lender  will  make  its 
records  available  and  otherwise  assist 
the  Agency  in  making  any  investigation. 
The  documentation  accompanying  the 
report  of  loss  must  support  the  amounts 
shown  on  the  report  of  loss  form. 

(1)  A  determination  must  be  made 
regarding  the  collectibility  of  unsecured 
personal  and  corporate  guarantees.  If 
reasonably  possible,  such  guarantees 
should  be  promptly  collected  or 
otherwise  disposed  of  prior  to 
completion  of  the  final  loss  report. 
However,  in  the  event  that  collection 
from  the  guarantors  appears  unlikely  or 
will  require  a  prolonged  period  of  time, 
the  report  of  loss  will  be  filed  when  all 
other  collateral  has  been  liquidated,  and 
unsecured  personal  or  corporate 
guarantees  will  be  treated  as  a  futiu-e 
recovery  with  the  net  proceeds  to  be 
shared  on  a  pro  rata  basis  by  the  lender 
and  the  Agency. 

(2)  The  lender  must  dociunent  that  all 
of  the  collateral  has  been  accounted  for 
and  properly  liquidated  and  that 
liquidation  proceeds  have  been  properly 
accounted  for  and  applied  correctly  to 
the  loan. 

(3)  The  lender  will  show  a  breakdown 
of  any  protective  advance  amount  as  to  ; 
the  payee,  purpose  of  the  expenditure, 
date  paid,  and  evidence  that  the  amount 
expended  was  proper  and  that  payment 
was  actually  made. 


(4)  The  lender  will  show  a  breakdown 
of  liquidation  expenses  as  to  the  payee, 
piupose  of  the  expenditure,  date  paid, 
and  evidence  that  the  amount  expended 
was  proper  and  that  payment  was 
actually  made.  Liquidation  expenses  are 
recoverable  only  from  collateral 
proceeds. 

(5)  Accrued  interest  will  be  supported 
by  documentation  as  to  how  the  amount 
was  accrued. 

(6)  Loss  payments  will  be  paid  by  the 
Agency  within  60  days  after  the  receipt 
of  the  final  loss  report  and  accounting 
of  the  collateral. 

(7)  Should  ther»be  a  circumstance 
where  the  lender  cannot  or  will  not  sign 
a  final  report  of  loss,  the  State  Director 
may  complete  the  final  report  of  loss 
and  submit  it  to  the  Finance  Office 
without  the  lender's  signature.  Before 
this  action  can  be  taken,  all  collateral 
must  be  disposed  of  or  accoiuited  for; 
there  must  be  no  evidence  of  fraud, 
misrepresentation,  or  negligent 
servicing  by  the  lender;  and  all  efforts 
to  obtain  the  cooperation  of  the  lender 
must  have  been  exhausted  and 
documented. 

(d)  Maximum  guarantee  payment. 
The  maximum  guarantee  payment  will 
not  exceed  the  amount  of  guarantee 
percentage  as  contained  in  the  giiarantee 
agreement  (but  in  no  event  more  than 
90%)  times  the  allowable  loss  amount. 

(e)  Rent.  Any  net  rental  or  other 
income  that  has  been  received  by  the 
lender  from  the  collateral  will  be 
applied  on  the  guaranteed  loan  debt 
after  paying  operating  expenses  of  the 
property. 

(f)  Liquidation  costs.  Liquidation  costs 
will  be  deducted  from  the  proceeds  of 
the  disposition  of  primary  collateral.  If 
changed  circumstances  after  submission 
of  the  liquidation  plan  require  a 
substantial  revision  of  liquidation  costs, 
the  lender  will  procure  the  Agency's 
written  concurrence  prior  to  proceeding 
with  the  proposed  changes. 

(g)  Payment.  When  the  Agency  finds 
the  final  report  of  loss  to  be  proper  in 
all  respects,  it  will  approve  the  form  and 
proceed  as  follows: 

(1)  If  the  loss  is  greater  than  any 
estimated  loss  payment,  the  Agency  will 
pay  the  additionsJ  amount  owed  by  the 
Agency  to  the  lender. 

(2)  If  the  loss  is  less  than  the 
estimated  loss  payment,  the  lender  will 
reimburse  the  Agency  for  the 
overpayment  plus  interest  at  the  note 
rate  from  the  date  of  payment. 

(3)  If  the  Agency  determines  that  it  is 
in  the  Government's  best  interest  to  take 
assignment  of  the  loan  and  conduct 
liquidation,  as  stipulated  in  the  538 
statute  42  U.S.C.  1490,  i(3)  Assignment 
by  Secretary,  the  Agency  will  pay  the  ^ 
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lender  in  accordance  with  the  Loan 
Note  Guarantee. 

(h)  Date  of  loss.  The  date  of  loss  is  the 
date  on  which  the  collateral  will  be 
liquidated  in  the  liquidation  plan, 
unless  an  alternative  date  is  approved 
by  the  Agency.  Where  the  Agency 

'  chooses  to  accept  an  assignment  of  the 
loan  or  conveyance  of  title,  the  date  of 
loss  will  be  the  date  on  which  the 
Agency  accepts  assigiunent  of  the  loan 

'  or  conveyance  of  title. 

(i)  Allowable  claim  amount.  The 
allowable  claim  amount  must  be 
calculated  by: 

(1)  Adding  to  the  impaid  principal 
and  interest  on  the  date  of  loss,  an 
amount  approved  by  the  Agency  for 
payments  made  by  the  lender  for 
amounts  due  and  owring  on  the 
property,  including: 

(i)  Property  taxes  and  other  protective 
advances  as  approved  by  the  Agency; 

(ii)  Water  and  sewer  charges  and  other 
special  assessments  that  are  liens  prior 
to  the  guaranteed  loan; 

(iii)  Insurance  of  the  property;  and 

(iv)  Reasonable  liquidation  expenses. 

(2)  And  by  deducting  the  following 
items: 

(i)  Any  amount  received  by  the  lender 
on  the  accoimt  of  the  guaranteed  loan 
after  the  date  of  default; 

(ii)  Any  net  income  received  by  the 
lender  frtjm  the  secured  property  after 
the  date  of  default;  and 

(iii)  Any  cash  items  retained  by  the 
lender,  except  any  amount  representing 
a  balance  of  the  guaranteed  loan  not 
advanced  to  the  borrower.  Any  loan 
amount  not  advanced  will  be  applied  by 
the  lender  to  reduce  the  outstanding 
principal  on  the  loan. 

(j)  Lender  certification.  The  lender 
must  certify  that  all  possibilities  of 
collection  have  been  exhausted  and  that 
all  of  the  items  specified  in  paragraph 
(c)  of  this  section  have  been  identified 
and  reported  to  the  Agency  as  a 
condition  for  payment  of  claim. 

Dated:  March  18,  2003. 
Thomas  C.  Dorr, 

Under  Secretary,  Rurcd  Development. 
[FR  Doc.  03-14480  Filed  6-9-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  2002-NM-164-AD] 
RIN  2120-AA64 

Airworthiness  Directives;  IMcDonnell 
Dougias  Model  DC-10-10,  -10F.  -15, 
-30,  -30F  (KC-10A  and  KDC-10),  ^40, 
and  -40F  Airplanes;  and  Model  MD- 
10-1  OF  and  -30F  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  EK3T. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
10-10,  -lOF,  -15.  -30,  -30F  (KC-lOA 
and  KDC-IO),  -40,  and  -40F  airplanes; 
and  certain  Model  MD-10-lOF  and 
-30F  airplanes.  This  proposal  would 
require  inspections  for  cracking  and 
corrosion  of  the  bolt  assemblies  and 
bushings  on  the  hinge  fittings  of  the 
inboard  and  outboard  flaps  of  the  left 
and  right  wings,  and  follow-on  and 
corrective  actions.  This  action  is 
necessary  to  prevent  failure  of  the  bolt 
and  bushing  that  attach  the  hinge  fitting 
to  the  flap,  which  could  result  in  loss  of 
the  flap  and  consequent  reduced 
controllability  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
.  July  25,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation       ^ 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
164-AD,  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncomm_ent@faa.gov.  Conunents  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-164-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCn  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 


Boulevard,  Long  Beach,  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 

FOR  FURTHER  INFORMATKM  CONTACT:  Ron 

Atmur,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120L,  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California  90712-4137;  telephone  (562) 
627-5224:  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argvunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  conmients  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  oh 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped' 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-164-AD."  ~ 
The  postcard  will  be  date  stamp>ed  and  " 
retiuned  to  the  commenter. 
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Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-n4.  Attention:  Rules  Docket  No. 
2002-NM-164-AD,  1601  Lind  Avenue, 
SW.,  Ronton.  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports 
indicating  failure  of  the  bolts  and 
bushings  that  attach  the  hinge  fittings  to 
the  inboard  and  outboard  flaps  on 
certain  McDonnell  Douglas  Model  DC- 
10  airplanes.  In  two  cases,  the  failure 
was  in  the  radius  area  of  the  bolt  head; 
in  one  case,  the  failure  was  in  the 
threaded  portion  of  the  bolt;  in  another 
case,  both  the  head  and  threaded  end 
had  failed.  Additional  failures  occurred 
in  the  lubrication  hole  in  the  middle  of 
the  shank.  The  cause  of  these  failures 
has  been  attributed  to  hydrogen 
embrittlement.  Subsequent  to 
installation  of  new  hinge  bolts  with 
improved  corrosion  protection,  the 
corrosion  and  failures  continued  to 
occur. 

In  addition,  multiple  reports  have 
been  received  from  operators  of 
corrosion  on  the  bolt  and  bushing. 
Investigation  revealed  that  a  lack  of 
lubrication  caused  the  initiation  of 
corrosion,  and  the  corrosion  led  to  the 
stress  corrosion  failure  of  the  bolt  and 
bushing.  The  bolt  and  bushing  provide 
a  feiil-safe  mechanism  at  the  flap  hinge 
pivot  point.  Such  conditions,  if  not 
corrected,  could  result  in  failure  of  the 
bolts  and  bushings  that  attach  the  hinge 
fitting  to  the  flap,  which  could  result  in 
loss  of  the  flap  and  consequent  reduced 
controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

We  have  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  DClO- 
57A148,  Revision  01,  dated  August  13, 
2002.  which  describes  procedures  for 
magnetic  particle  and  visual  inspections 
for  cracking  and  corrosion  of  the 
outboard  pivot  bolt  assemblies  and 
bushings  on  the  hinge  fittings  of  the 
inboard  flaps  of  the  left  and  right  wings. 
The  service  bulletin  also  describes 
procedures  for  follow-on  actions  and 
repair  of  any  discrepancy  found,  as 
follows: 

•  Condition  1 — No  cracking  or 
corrosion  found:  Option  1 — Reinstall 
each  existing  bushing,  replace  each 
existing  pivot  bolt  assembly  with  a  new 
assembly  made  from  corrosion-resistant 
steel,  and  lubricate  the  assembly. 
Option  2 — Reinstall  each  existing 
bushing  and  pivot  bolt  assembly, 
lubricate  the  assembly,  repeat  the 


lubrication  at  the  intervals  specified, 
and  do  repetitive  ultrasonic  inspections 
of  each  assembly  for  cracking  at  the 
intervals  specified. 

•  Condition  2 — Corrosion  on  bolt 
and/or  bushing:  Option  1 — Replace  each 
affected  bushing  with  a  new  equivalent 
part,  replace  each  affected  pivot  bolt 
assembly  with  a  new  assembly  made 
from  corrosion-resistant  steel,  and 
lubricate  the  assembly.  Option  2 — 
Repair  the  existing  bushing  and  pivot 
bolt  assembly  and  reinstall  them, 
lubricate  the  assembly,  repeat  the 
lubrication  at  the  intervals  specified, 
and  do  repetitive  ultrasonic  inspections 
of  each  assembly  for  cracking  at  the 
intervals  specified. 

•  Condition  3 — Cracks  in  bolt  and/or 
bushing:  Option  1 — Replace  each 
affected  bushing  with  a  new  equivalent 
part,  replace  each  affected  pivot  bolt 
assembly  with  a  new  assembly  made 
from  corrosion-resistant  steel,  and 
lubricate  the  assembly.  Option  2— 
Replace  each  affected  bushing  and  pivot 
bolt  assembly  with  new  equivalent 
parts,  lubricate  the  assembly,  repeat  the 
lubrication  at  the  intervals  specified, 
and  do  repetitive  ultrasonic  inspections 
of  each  assembly  for  cracking  at  the 
intervals  specified. 

We  also  nave  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  DClO- 
57A117,  Revision  01,  dated  July  23, 
2002,  which  describes  procedures  for 
magnetic  particle  and  visual  inspections 
for  cracking  and  corrosion  of  the  pivot 
bolt  assemblies  on  the  hinge  fitting  of 
the  outboard  flaps  of  the  left  and  right 
wings.  The  service  bulletin  also 
describes  procedures  for  follow-on 
actions  and  repair  of  any  discrepancy 
found,  as  follows: 

•  Condition  1 — No  cmcking  or 
corrosion  found:  Option  1 — Replace 
each  existing  pivot  bolt  assembly  with 
a  new  assembly  made  from  multi-phase 
material,  and  lubricate  the  assembly. 
Option  2 — Reinstall  each  pivot  bolt 
assembly,  lubricate  the  assembly,  repeat 
the  lubrication  at  the  intervals  specified, 
and  do  repetitive  ultrasonic  inspections 
of  each  assembly  for  cracking  at  the 
intervals  specified. 

•  Condition  2 — Corrosion  on  bolt: 
Option  1 — Replace  each  affected  pivot 
bolt  assembly  with  a  new  assembly 
made  from  multi-phase  material,  and 
lubricate  the  assembly.  Option  2 — 
Repair  the  existing  pivot  bolt  assembly 
and  reinstall,  lubricate  the  assembly, 
repeat  the  lubrication  at  the  intervsds 
specified,  and  do  repetitive  ultrasonic 
inspections  of  each  assembly  for 
cracking  at  the  intervals  specified. 

•  Condition  3 — Cracks  in  bolt:  Option 
1 — Replace  each  affected  pivot  bolt 
assembly  with  a  new  assembly  made 


from  multi-phase  material,  and  lubricate 
the  assembly.  Option  2 — Replace  each 
affected  pivot  bolt  assembly  with  a  new 
equivalent  part,  lubricate  the  assembly, 
repeat  the  lubrication  at  the  intervals 
specified,  and  do  repetitive  ultrasonic 
inspections  of  each  assembly  for 
cracking  at  the  intervals  specified. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishinent  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Changes  to  14  CFR  part  39/Elfect  on  the 
Proposed  AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  Because  we  have  now 
included  this  material  in  part  39,  we  no 
longer  need  to  include  it  in  each 
individual  AD. 

Cost  Impact 

There  are  approximately  402 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
297  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
proposed  initial  inspections,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  inspections  on  U.S. 
operators  is  estimated  to  be  $17,820,  or 
$60  per  airplane. 

It  would  take  approximately  2  work 
hours  per  flap,  to  accomplish  the 
proposed  replacement,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $2,982  for  the  outboard 
flap,  and  $2,825  for  the  inboard  flap. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  replacement  on  U.S. 
operators  is  estimated  to  be  $1,795,959. 
or  $6,047  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiu«  if 
this  proposed  AD  were  not  adopted.  The 
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cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
■actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
■    required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein     "" 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  diat  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Februarj-  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2002-NM-164-AD. 

Applicability:  Model  DC-10-10,  -lOF,  -15, 
-30,  -30F  (KC-lOA  and  KDC-10),  -40,  and 
-40F  airplanes;  and  Model  MD-10-lOF  and 
-30F  airplanes;  certiHcated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  failure  of  the  bolts  and 
bushings  that  attach  the  hinge  fitting  to  the 
flap,  which  could  result  in  loss  of  the  flap 
and  consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

Initial  General  Visual  and  Magnetic  Particle 
Inspections 

.    (a)  Within  6  months  after  the  effective  date 
of  this' AD:  Do  initial  general  visual  and 
magnetic  particle  inspections  for  cracking 
and  corrosion  of  the  pivot  bolt  assemblies 
and  bushings  on  the  hinge  fittings  of  the 
inboard  and  outboard  flaps  of  the  left  and 
right  wings,  per  Boeing  Alert  Service  Bulletin 
DC10-57A148,  Revision  01,  dated  August  13. 
2002;  and  Boeing  Alert  Service  Bulletin 
DC10-57A117,  Revision  01,  dated  July  23, 
2002;  as  applicable.  Before  further  flight,  do 
the  applicable  follow-on  and  corrective 
actions  required  by  paragraphs  (a)(1),  (a)(2), 
and  (a)(3)  of  this  AD. 

Note  1:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  deHned  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

Follow-on  and  Corrective  Actions 

(1)  If  no  cracking  or  corrosion  is  found: 
Before  further  flight,  do  the  actions  specified 
in  either  (a)(l)(i)  or  (a)(l)(ii)  of  this  AD  per 
Condition  1  of  the  Work  Instructions  of  the 
applicable  service  bulletin. 

(i)  Do  the  actions  specified  in  Option  1  of 
Condition  1  per  the  applicable  service 
bulletin.  The  actions  include  (for  the  inboard 
flaps)  reinstalling  each  existing  bushing, 
replacing  each  existing  pivot  bolt  assembly 
•with  a  new  assembly  made  from  corrosion- 
resistant  steel,  and  lubricating  the  assembly; 
(for  the  oufboard  flaps)  replacing  each 
existing  pivot  bolt  assembly  with  a  new 
assembly  made  from  multi-phase  material, 
and  lubricating  the  assembly. 

(ii)  Do  the  actions  specified  in  Option  2  of 
Condition  1  per  the  applicable  service 
bulletin.  The  actions  include  (for  the  inboard 
flaps)  reinstalling  the  existing  bushing  and 
pivot  bolt  assembly,  lubricating  the  ass'embly, 
repeating  the  lubrication  at  the  intervals 
specified,  and  doing  repetitive  ultrasonic 
inspections  of  the  assembly  for  cracking  at 
the  intervals  specified;  (for  the  outboard 
flaps)  reinstalling  the  pivot  boh  assembly, 
lubricating  the  assembly,  repeating  the 
lubrication  at  the  intervals  specified,  and 
doing  repetitive  ultrasonic  inspections  of  the 
assembly  for  cracking  at  the  intervals 
specified.  Accomplishment  of  paragraph 
(a)(l)(i)  terminates  the  requirements  of  this 
paragraph. 

(2)  If  corrosion  is  found:  Before  further 
flight,  do  the  actions  specified  in  either 
(a)(2)(i).pr  (a){2)(ii)  of  this  AD  per  Condition 


2  of  the  Work  Instructions  of  the  applicable 
service  bulletin. 

(i)  Do  the  actions  specified  in  Option  1  of 
Condition  2  per  the  applicable  service 
bulletin.  The  actions  include  (for  the  inboard 
flaps)  replacing  the  affected  bushing  with  a 
new  equivalent  part,  replacing  the  afl^ected 
pivot  bolt  assembly  with  a  new  assembly 
made  from  corrosion-resistant  steel,  and 
lubricating  each  assembly;  (for  the  outboard 
flaps)  replacing  the  affected  pivot  boh 
assembly  with  a  new  assembly  made  from 
multi-phase  material,  and  lubricating  each 
assembly. 

(ii)  Do  the  actions  specified  in  Option  2  of 
Condition  2  per  the  applicable  ser\'ice 
bulletin.  The  actions  include  (for  the  inboard 
flaps)  repairing  and  re-installing  the  existing 
bushing  and  affected  pivot  bolt  assembly, 
lubricating  each  assembly,  repeating  the 
lubrication  at  the  intervals  specified,  and 
doing  repetitive  ultrasonic  inspections  of  the 
assembly  for  cracking  at  the  intervals 
specified:  (for  the  outboard  flaps)  repairing 
and  installing  the  existing  pivot  bolt 
assembly,  lubricating  each  assembly, 
repeating  the  lubrication  at  the  intervals 
specified,  and  doing  repetitive  ultrasonic 
inspections  of  the  assembly  for  cracking,  at 
the  intervals  specified.  Do  the  inspections 
until  paragraph  (a)(2)(i)  of  this  AD  has  been 
done. 

(3)  If  cracking  is  found:  Before  further 
flight,  do  the  actions  specified  in  either 
paragraph  (a)(3)(i)  or  (a)f3)(ii)  of  this  AD  per 
Condition  3  of  the  Work  Instructions  of  the 
applicable  service  bulletin. 

(i)  Do  the  actions  specified  in  Option  1  of 
Condition  3  per  the  applicable  service 
bulletin.  The  actions  include  (for  the  inboard, 
flaps)  replacing  the  affected  bushing  with  a 
new  equivalent  part,  replacing  the  affected 
pivot  bolt  assembly  with  a  new  assembly 
made  from  corrosion-resistant  steel,  and 
lubricating  each  assembly;  (for  the  outboard 
flaps)  replacing  the  affected  pivot  bolt 
assembly  with  a  new  assembly  made  from 
multi-phase  material,  and  lubricating  each 
assembly. 

(ii)  Do  the  actions  specified  in  Option  2  of 
Condition  3  per  the  applicable  service 
bulletin.  The  actions  include  (for  the  inboard 
flaps)  replacing  the  affected  bushing  and 
pivot  bolt  assembly  with  new  equivalent 
parts,  lubricating  each  assembly,  repeating" 
the  lubrication  at  the  intervals  specified,  and 
doing  repetitive  ultrasonic  inspections  of  the 
assembly  for  cracking  at  the  intervals 
specified;  (for  the  outboard  flaps)  replacing 
the  affected  pivot  bolt  assembly  with  a  new 
equivalent  part,  lubricating  each  assembly, 
repeating  the  lubrication  at  the  intervals 
specified,  and  doing  repetitive  ultrasonic 
inspections  of  the  assembly  for  cracking  at 
the  intervals  specified.  Do  the  inspections 
until  paragraph  (a)(3)(i)  of  this  AD  has  been 
done. 

Cre<iit  for  Actions  Done  per  Previous  Issue 
of  Service  Bulletins 

(b)  Accomplishment  of  the  specified 
actions  before  the  effective  date  of  this  AD 
per  Boeing  Alert  Service  Bulletin  DClO- 
57A148,  dated  June  14,  2002;  or  Boeing  Alert 
Service  Bulletin  DC10-57A117,  dated 
February  11, 1991;  is  considered  acceptable 
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for  compliance  with  the  applicable 
requirements  of  paragraph  (a)  of  this  AD. 

Alteraative  Methods  of  Compliance 

(c)  In  accordance  with  14  CFR  39.19.  the 
Manager.  Los  Angeles  Aircraft  Certification 
Office,  FAA.  is  authorized  to  approve 
alternative  methods  of  compliance  for  this 
AD. 

Issued  in  Renton.  Washington,  on  June  4, 
2003. 

All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  03-14525  Filed  6-9-03;  8:45  am] 
BNJJNG  CODE  4910-13-l> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[KS  179-1179;  FRL-751 0-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of  Kansas 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  a 
revision  to  the  State  Implementation 
Plan  (SIP)  submitted  by  the  State  of 
Kansas.  The  purpose  of  this  revision  is 
to  delete  the  Wyandotte  County  Air 
Pollution  Control  Regulations  from  the 
Federally-Approved  Regulations.  These 
regulations  were  originally  incorporated 
into  the  SIP  to  assure  that  local-specific 
air  quality  issues  were  addressed  with 
Federally-enforceable  provisions.  Due  to 
the  continued  evolution  of  the  Kansas 
Air  Quality  Regulations,  these  local 
regulations  are  no  longer  necessary  to 
assure  continued  maintenance  of  air 
quality  standards  in  Wyandotte  County. 

In  the  final  rules  section  of  the 
Federal  Register,  EPA  is  approving  the 
state's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
relevant  adverse  comments  to  this 
action.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  relevant  adverse  comments 
are  received  in  response  to  this  action, 
no  further  activity  is  contemplated  in 
relation  to  this  action.  If  EPA  receives 
relevant  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  action.  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  Please  note  that  if  EPA 


receives  adverse  comment  on  part  of 
this  rule  and  if  that  part  can  be  severed 
firom  the  remainder  of  the  rule,  EPA  may 
adopt  as  final  those  parts  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
July  10,  2003. 

ADDRESSES:  Comments  may  be  mailed  to 
Heather  Hamilton,  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  901  North  5th 
Street,  Kansas  City,  Kansas  66101,  or  E- 
mail  her  at  baTniIton.heather@epa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Heather  Hamilton  at  (913)  551-7039. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register. 

Dated:  May  30,  2003. 
lames  B.  Gulliford,  ^ 

Regional  Administrator,  Region  7. 

(FR  Doc.  03-14457  Filed  6-9-03;  8:45  am) 

BILUNG  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1,  21,74  and  101 

[WT  Docket  No.  03-66;  RM-10586;  WT 
Docket  No.  03-67;  MM  Docket  No.  97-217; 
WT  Docket  No.  02-68;  RM-9718;  FCC  03- 
56] 

Facilitate  the  Provision  of  Fixed  and 
Mobile  Broadl>and  Access, 
Educational  and  Other  Advanced 
Services  in  the  2150-2162  and  2500- 
2690  MHz  Bands 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rules.  • 

summary:  Li  this  document  the  Federal 
Communications  Commission  (FCC) 
proposes  rules  that  would  require 
Multipoint  Distribution  Service  (MDS) 
and  Instructional  Television  Fixed 
Service  (ITFS)  operators  to  limit  the 
strength  of  some  or  all  of  the  radio 
signals  they  transmit  to  levels  that 
would  make  it  possible  for  operators  in 
adjacent  service  areas  to  provide  two- 
way,  low-power  cellular  services.  The 
new  rules  would  also  expand  ITFS 
eligibility  criteria  to  include  commercial 
as  well  as  non-profit  educational 
entities  and  perhaps  merge  ITFS  with 
MDS,  but  they  would  maintain  the 
amount  of  educational  content  provided 
on  those  channels  at  levels  comparable 
to  those  attained  under  existing 
requirements.  The  purpose  of  the 


proposals  is  to  facilitate  provision  of 
high-speed  wireless  Internet  access 
services  and  mobile  radio  services  in  a 
band  that  has  traditionally  been  used 
primarily  for  high-powered,  one-way 
television. 

DATES:  Comments  are  due  on  or  before 
September  8,  2003  and  reply  comments 
are  due  on  or  before  October  23,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Zaczek  or  Charles  Oliver  at  (202) 
418-0680,  Public  Safety  and  Private 
Wireless  Division,  Wireless 
Telecommimications  Bureau  or  via  the 
Internet  to  nzaczek@fcc.gov  or 
coIiver@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  FCC's  Notice  of 
Purposed  Rulemaking,  FCC  03-56, 
adopted  on  March  13,  2003,  and 
released  on  April  2,  2003.  The  full  text 
of  this  document  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  445  12th  Street,  SW., 
Washington,  DC  20554.  The  complete 
text  may  be  purchased  from  the  FCC's 
copy  contractor,  Qualex  International, 
445  12th  Street.  SW..  Room  CY-B402. 
Washington.  DC  20554.  The  full  text 
may  also  be  downloaded  at:  http:// 
ivTviv.fcc.gov.  Alternative  formats  are 
available  to  persons  with  disabilities  by 
contacting  Brian  Millin  at  (202)  418- 
7426  or  TTY  (202)  418-7365  or  at 
bmillin@fcc.gov. 

1.  By  tnis  Notice  of  Proposed 
Rulemaking  (NPRM).  the  FCC  initiates  a 
comprehensive  examination  of  the 
FCC's  rules  and  policies  governing  the 
licensing  of  the  Instructional  Television 
Fixed  Service  (ITFS),  the  Multipoint 
Distribution  Service  (MDS).  and  the 
Multichannel  Multipoint  Distribution 
Service  (MMDS)  (collectively,  the 
Services)  in  the  2500-2690  MHz  band. 
By  this  action,  the  FCC  seeks  to  promote 
competition,  innovation  and  investment 
in  wireless  broadband  services,  and  to 
promote  educational  services. 
Additionally,  the  FCC  also  seeks  to 
foster  the  development  of  innovative 
service  offerings  to  consumers  as  well  as 
educational,  medical  and  other 
institutions,  simplify  the  licensing 
process  and  delete  obsolete  and 
imnecessary  regulatory  burdens.  The 
FCC  believes  that  it  is  appropriate  and 
prudent  to  take  this  action  at  this  time 
because  the  Services  and  the  potential 
uses  for  the  spectrum  allotted  to  them 
have  evolved  significandy  since  the 
inception  of  the  Services.  Those  uses 
present  a  significant  opportunity  to 
provide  alternatives  for  the  provision  of 
broadband  services  to  consumers  in 
urban,  subiuban  and  rural  areas  and  to 
improve  opportunities  for  distance 


Federal  Register /Vol.  68,  No.  Ill /Tuesday,  June  10,  2003  /  Proposed  Rules 


34561 


learning  and  telemedicine  services.  In 
addition,  this  proceeding  has  been 
prompted,  in  part,  by  the  request  of  a 
group  of  representatives  of  licensees  in 
the  Services — namely,  the  Wireless 
Communications  Association 
International  (WCA),  the  National  ITFS 
Association  (NLA)  and  the  Catholic 
Television  Network  (CTN)  (collectively, 
the  Coalition)— that  the  FCC 
substantially  change  the  rules  governing 
the  Services.  The  FCC's  proposals  are 
intended  to  foster  the  provision  of 
innovative  and  traditional  service 
offerings  to  consumers  as  well  as 
educational,  medical  and  other 
institutions,  to  simplify  the  licensing 
process,  and  to  remove  obsolete  rules 
and  imnecessary  regulatory  burdens. 

2.  The  rule  changes  proposed  in  this 
A/PflM  would  facilitate  the  provision  of 
high-speed  data  and  voice  services 
accessible  to  mobile  as  well  as  fixed 
users  on  channels  that  today  are  used 
primarily  for  one-way  video  operations 
to  fixed  locations.  These  changes  would 
ultimately  affect  between  142  and  190 
MHz  of  spectrum,  depending  upon 
which  of  the  alternative  sets  of  rules 
proposed  in  this  NPRM  are  adopted. 
The  FCC  emphasizes,  however,  that  it 
does  not  intend  to  evict  any  incumbent 
licensees  fi-om  the  affected  band  if  they 
have  been  in  compliance  with  the  FCC's 
rules  and  continue  to  comply  with  the 
FCC's  rules  when  the  FCC  modifies  or 
augments  them  nor  does  it  intend  to 
imdermine  the  educational  mission  of 
ITFS  licensees.  Far  from  evicting 
existing  licensees,  the  FCC  anticipates 
that  the  streamlined  regulations  and 
revised  spectrum  plan  adopted  in  this 
proceeding  will  facilitate  the  provision 
of  advanced  wireless  communications 
services  by  incumbent  licensees. 

3.  The  following  is  a  summary  of  the 
FCC's  major  proposals  and 
determinations.  In  the  NPRM,  the  FCC: 

•  Seek  comment  on  whether  and  how 
to  reconfigure  the  2500-2690  MHz 
band: 

•  Seek  comment  on  the  best  means  of 
ensuring  the  efficient  utilization  of 
unassigned  ITFS  spectrum,  including 
geographic  area  licensing  and 
unlicensed  operation; 

•  Propose  to  ponvert  site-by-site 
licenses  of  MDS  and  ITFS  incumbents 
to  geographic  service  areas; 

•  Seek  comment  on  how  best  to 
promote  increased  access  to  and 
efficient  utilization  of  ITFS  spectrum; 

•  Propose  technical  rules  to  increase 
licensee  flexibility  and  protect 
incumbent  operations  in  the  2500-2690 
MHz  band; 

•  Propose  technical  and  service  rules 
for  mobile  operations; 


•  Propose  to  simplify  and  streamline 
the  licensing  process  for  the  Services; 

•  Propose  application  filing  and 
processing  procediues  to  facilitate 
implementation  of  the  Services  into  the 
Universal  Licensing  System  (ULS) 
administered  by  the  Wireless 
Telecommunications  Biu-eau;  and 

•  Propose  to  consolidate  all  service- 
specific  ndes  for  the  Services  imder 
parts  27  and  101  but  seek  comment  on 
alternatives. 

I.  Procedural  Matters 

A.  Ex  Parte  Rules— Permit-But-Disclose 

4.  This  is  a  permit-but-disclose  notice 
and  comment  ndemaking  proceeding. 
Ex  parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed 
piu^uant  to  the  FCC's  rules. 

B.  Comment  Period  and  Procedures 

5.  Pursuant  to  applicable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
FCC's  rules,  interested  parties  may  file 
comments  on  this  NPRM  on  or  before 
September  8.  2003,  and  reply  comments 
on  or  before  October  23.  2003. 
Comments  and  reply  conunents  should 
be  filed  in  WT  Docket  No.  03-66.  and 
may  be  filed  using  the  FCC's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  All  relevant  and 
timely  conunents  will  be  considered  by 
the  FCC  before  final  action  is  taken  in 
this  proceeding. 

6.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  In  completing  the  transmittal 
screen,  commenters  should  include 
their  full  name.  Postal  Service  mailing 
address,  and  the  applicable  docket 
number.  Parties  may  also  submit  an 
electronic  comment  by  e-mail  via  the 
Internet.  To  obtain  filing  instructions  for 
e-mail  comments,  commenters  should 
send  an  e-mail  to  ecfs@fcc.gov,  and 
should  include  the  following  words  in 
the  body  of  the  message:  "get  form 
<your  e-mail  address>."  A  sample  form 
and  directions  will  be  sent  in  reply. 

7.  Parties  who  choose  to  file  by  paper 
must  file  an  original  and  four  copies  of 
each  filing.  If  parties  want  each  FCC 
Commissioner  to  receive  a  personal 
copy  of  their  comments,  they  must  file 
an  original  plus  nine  copies.  All  filings 
must  be  sent  to  the  FCC's  Secretary, 
Marlene  H.  Dortch,  Office  of  the 
Secretary.  Federal  Communications 
Commission.  445  12th  Street.  SW., 
Room  TW-A325.  Washington,  DC 
20554.  Fiurthermore,  parties  are 
requested  to  provide  coiutesy  copies  for 
the  following  FCC  staff:  (1)  Nancy 
Zaczek,  Charles  Oliver  and  Stephen 


Zak,  Public  Safety  and  Private  Wireless 
Division,  Wireless  Telecoinmunications 
Bureau.  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Room.  3-C124,  Washington,  DC  20554; 
and  (2)  Gary  Michaels  and  Andrea 
Kelly,  Auctions  and  Industry  Analysis 
Division,  Wireless  Telecommimications 
Bureau.  Federal  Communications 
Commission.  445  12th  Street.  SW.. 
Room  4-A760.  Washington,  DC  20554. 
One  copy  of  each  filing  (together  with 
a  diskette  copy,  as  indicated  below) 
should  also  be  sent  to  the  FCC's  copy 
contractor.  Qualex  International,  445 
12th  Street.  SW..  Room  CY-B402, 
Washington,  DC  20554,  202-863-2893. 
8.  Parties  who  choose  to  file  by  paper 
should  also  submit  their  comments  on 
diskette.  These  diskettes  should  be 
attached  to  the  original  paper  filing 
submitted  to  the  Office  of  the  Secretary. 
Such  a  submission  should  be  on  a  3.5 
inch  diskette  formatted  in  an  IBM 
compatible  format  using  Microsoft^M 
Word  97  for  Windows  or  compatible  • 
software.  The  diskette  should  be 
accompanied  by  a  cover  letter  and 
should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labeled  with  the  commenter's  name, 
proceeding,  type  of  pleading  (conunent 
or  reply  comment),  date  of  submission, 
and  the  name  of  the  electronic  file  on 
the  diskette.  The  label  should  also 
include  the  following  phrase  "Disk 
Copy — Not  an  Original."  Each  diskette 
should  contain  only  one  party's 
pleadings,  preferably  in  a  single 
electronic  file.  In  addition,  commenters 
should  send  diskette  copies  to  the  FCC's 
copy  contractor,  Qualex  International, 
445  12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  202-863-2893. 

9.  The  public  may  view  the 
documents  filed  in  this  proceeding 
during  regular  business  hours  in  the 
FCC  Reference  Information  Center, 
Federal  Conununioations  Commission, 
445  12th  Street,  SW.,  Room  CY-A257,^ 
Washington,  DC  20554,  and  on  the 
Commission's  Internet  Home  Page: 
http://wrww.fcc.gov.  Copies  of  comments 
and  reply  comments  are  also  available 
through  the  FCC's  duplicating 
contractor:  Qualex  International,  445 
12th  Street,  SW..  Room  CY-B402, 
Washington.  DC  20554,  202-863-2893. 
Accessible  formats  (computer  diskettes, 
large  print,  audio  recording  and  Braille) 
are  available  to  persons  with  disabilities 
by  contacting  Brian  Millin,  of  the 
Consumer  &  Governmental  Affah^ 
Bureau,  at  (202)  418-7426,  TTY  (202) 
418-7365,  or  at  bmillin@fcc.gov. 

10.  As  required  by  the  Regulatory 
Flexibility  Act  of  1 980  (RFA),  the  FCC 
has  prepared  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
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possible  significant  economic  impact  on 
small  entities  of  the  policies  and  rules 
proposed  in  the  NPRM.  The  analysis  is 
found  in  Appendix  A.  The  FCC  requests 
written  public  comment  on  the  analysis. 
Comments  must  be  filed  in  accordance 
with  the  same  deadlines  as  comments 
filed  in  response  to  the  NPRM,  and  must 
have  a  separate  and  distinct  heading 
dosignating  them  as  responses  to  the 
IRFA.  The  FCCs  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  will  send  a  copy  of 
this  NPRM.  including  the  IRFA,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

II.  Initial  Regulatory  Flexibility 
Analysis 

11.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended 
(RFA),  the  FCC  has  prepared  this 

..present  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  of  the  possible 
signiBcant  economic  impact  on  a 
substantial  number  of  small  entities  by 
the  policies  and  rules  proposed  in  this 
Notice  of  Proposed  Rule  Making 
(NPRM).  Written  public  comments  are 
requested  on  this  IRFA.  Comments  must 
be  identified  as  responses  to  the  IRFA 
and  must  be  filed  by  the  deadlines 
specified  in  the  NPRM  for  comments. 
The  FCC  will  send  a  copy  of  this  NPRM. 
including  this  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  (SBA).  In 
addition,  the  NPRM  and  IRFA  (or 
summaries  thereofl  will  be  published  in 
the  Federal  Register. 

Need  for,  and  Objectives  of,  the 
Proposed  Rules 

12.  In  this  NPRM  ihe  FCC  proposes  a 
number  of  changes  and  ask  for 
comments  concerning  the  rules 
governing  the  2500-2690  MHz  band,  for 
the  Multipoint  Distribution  Service 
(MDS),  the  Multichannel  Multipoint 
Distribution  Service  (MMDS),  and  the 
Instructional  Television  Fixed  Service 
(ITFS).  The  FCCs  proposals  include: 

•  Proposing  technical  rules  to 
increase  licensee  flexibility; 

•  Seeking  comment  on  revising  the 
band  plan; 

•  Proposing  service  rules  for  mobile 
operation; 

•  Proposing  to  encourage 
entrepreneurial  efforts  to  develop  new 
technologies  and  services  by  opening 
ITFS  spectrum  to  a  wide  range  of 
applicants; 

•  Proposing  to  simplify  and 
streamline  the  licensing  process; 

•  Proposing  application  filing  and 
processing  to  facilitate  electronic  filing 
inULS; 


•  Proposing  to  consolidate  these 
services  under  Part  101; 

•  Tentatively  concluding  that  MDS 
and  ITFS  licensees  should  receive  a  six- 
month  transition  period  after 
application  processing  in  ULS  begins 
before  requiring  mandatory  electronic 
filing  in  ULS; 

•  Suspending  the  acceptance  and 
processing  of  applications  in  this  band, 
with  certain  exceptions,  until  the 
completion  of  this  rulemaking 
proceeding; 

•  Suspending  the  current  August  16, 
2003  construction  deadline  for  BTA 
authorization  holders;  and 

•  Proposing  to  assign  ITFS  licenses 
through  competitive  bidding. 

13.  The  FCC  believes  that  its 
proposals  will  encourage  the 
enhancement  of  existing  services  using 
this  band  and  the  development  of  new 
innovative  services  to  the  public  such  as 
providing  wireless  broadband  services, 
including  high-speed  Internet  access 
and  mobile  services.  The  FCC  also 
believes  that  its  proposals  will  allow 
licensees  to  adapt  quickly  to  changing 
market  conditions  and  the  marketplace, 
rather  than  the  government,  to 
determine  how  this  band  will  best  be 
used. 

Legal  Basis 

14.  The  proposed  action  is  authorized 
under  sections  1.  2.  4(i),  7.  10.  201,  214. 
301,  302.  303.  307.  308.  309.  310.  319. 
324.  332,  333  and  706  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  151. 152, 154{i), 
157, 160. 201, 214, 301.  302,  303.  307. 
308,  309.  310.  319.  324,  332.  333.  and 
706. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  to  Which  the  Proposed 
Rules  Will  Apply 

15.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules.  The  RFA  generally 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms, 
"small  business,"  "small  organization," 
and  "small  governmental  jurisdiction." 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  the  term 
"small  business  concern"  under  the 
Small  Business  Act.  A  small  business 
concern  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  SBA.  A  small 
organization  is  generally  "any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field."  Nationwide,  as  of 


1992,  there  were  approximately  275,801 
small  organizations.  The  definition  of 
"small  governmental  jurisdiction"  is 
one  vfiih  a  population  of  fewer  than 
50,000.  There  are  85,006  governmental 
jurisdictions  in  the  nation.  This  number 
includes  such  entities  as  states, 
coimties.  cities,  utility  districts  and 
school  districts.  There  are  no  figures 
available  on  how  many  of  these  entities 
have  populations  of  fewer  than  50,000. 
However,  this  number  includes  38.978 
counties,  cities  and  towns,  and  of  those, 
37,556.  or  96  percent,  have  populations 
of  fewer  than  50.000.  The  Census 
Bureau  estimates  that  this  ratio  is 
approximately  accurate  for  all 
government  entities.  Thus,  of  the  85,006 
governmental  entities,  the  FCC 
estimates  that  96  percent,  or  about 
81,600,  are  small  entities  that  may  be 
affected  by  the  FCCs  rules.  ^ 

16.  Nationwide,  there  are  4.44  million 
small  business  firms,  according  to  SBA 
reporting  data.  In  this  section,  the  FCC 
further  describes  and  estimates  the 
number  of  small  entity  licensees  and 
regulatees  that  may  be  affected  by  rules 
adopted  pursuant  to  this  NPRM.  The 
most  reliable  source  of  information 
regarding  the  total  numbers  of  certain 
common  carrier  and  related  providers 
nationwide,  as  well  as  the  number  of 
commercial  wireless  entities,  appears  to 
be  the  data  that  the  FCC  publishes  in  its 
Trends  in  Telephone  Service  report.  The 
SBA  has  developed  small  business  size 
standards  for  wireline  and  wireless 
small  businesses  within  the  three 
commercial  census  categories  of  Wired 
Telecommunications  Carriers.  Paging, 
and  Cellular  and  Other  Wireless 
Telecommunications.  Under  these 
categories,  a  business  is  small  if  it  has 
1.500  or  fewer  employees.  Below,  using 
the  above  size  standards  and  others,  the 
FCC  discusses  the  total  estimated 
numbers  of  small  businesses  that  might 
be  affected  by  its  actions. 

17.  Multipoint  Distribution  Service, 
Multichannel  Multipoint  Distribution 
Service,  and  ITFS.  Multichannel 
Multipoint  Distribution  Service  (MMDS) 
systems,  often  referred  to  as  "wireless 
cable."  transmit  video  programming  to 
subscribers  using  the  microwave 
frequencies  of  the  Multipoint 
Distribution  Service  (MDS)  and 
Instructional  Television  Fixed  Service 
(ITFS).  In  connection  with  the  1996 
MDS  auction,  the  FCC  established  a 
small  business  size  standard  as  an  entity 
that  had  annual  average  gross  revenues 
of  less  than  $40  million  in  the  previous 
three  calendar  years.  The  MDS  auctions 
resulted  in  67  successful  bidders 
obtaining  licensing  opportimities  for 
493  Basic  Trading  Areas  (BTAs).  Of  the 
67  auction  winners,  61  met  the 
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definition  of  a  small  business.  MDS  also 
includes  licensees  of  stations  authorized 
prior  to  the  auction.  In  addition,  the 
SBA  has  developed  a  small  business 
size  standard  for  Cable  and  Other 
Program  Distribution,  which  includes 
all  such  companies  generating  $12.5 
million  or  less  in  annual  receipts. 
According  to  Census  Bureau  data  for 
1997.  there  were  a  total  of  1,311  firms 
in  this  category,  total,  that  had  operated 
for  the  entire  year.  Of  this  total,  1,180 
firms  had  annual  receipts  of  under  $10 
million  and  an  additional  52  firms  had 
receipts  of  $10  million  or  more  but  less 
than  $25  million.  Consequently,  the 
FCC  estimates  that  the  majority  of 
providers  in  this  service  category  are 
small  businesses  that  may  be  affected  by 
the  rules  and  policies  adopted  herein. 
This  SBA  small  business  size  standard 
also  appears  applicable  to  ITFS.  There 
are  presently  2,032  ITFS  licensees.  All 
but  100  of  these  licenses  are  held  by 
educational  institutions.  Educational 
institutions  are  included  in  this  analysis 
as  small  entities.  Thus,  the  FCC 
tentatively  concludes  that  at  least  1,932 
licensees  are  small  businesses. 

18.  In  connection  with  the  1996  MDS 
auction,  the  FCC  defined  "small 
business"  as  an  entity  that,  together 
with  its  affiliates,  has  average  gross 
annual  revenues  that  are  not  riiore  than 
$40  million  for  the  preceding  three 
calendar  years.  The  FCC  established  this 
small  business  definition  in  the  context 
of  this  particular  service  and  with  the 
approval  of  SBA.  The  MDS  auction 
resulted  in  67  successful  bidders 
obtaining  licensing  opportunities  for 
493  Basic  Trading  Areas  (BTAs).  Of  the 
67  auction  winners,  61  met  the 
definition  of  a  small  business.  At  this 
time,  the  FCC  estimates  that  of  the  61 
small  business  MDS  auction  winners,  48 
remain  small  business  licensees.  In 
addition  to  the  48  small  businesses  that 
hold  BTA  authorizations,  there  are 
approximately  392  incumbent  MDS 
licensees  that  are  considered  small 
entities.  After  adding  the  number  of 
small  business  auction  licensees  to  the 
number  of  incumbent  licensees  not 
already  counted,  the  FCC  finds  that 
there  are  currently  approximately  440 
MDS  licensees  that  are  defined  as  small 
businesses  imder  either  the  SBA  or  the 
FCCs  rules.  Some  of  those  440  small 
business  licensees  may  be  affected  by 
the  proposals  in  this  A^flM. 

19.  MDS  is  also  heavily  encumbered 
with  licensees  of  stations  authorized 
prior  to  the  auction.  The  SBA  has 
developed  a  definition  of  small  entities 
for  pay  television  services  that  includes 
all  such  companies  generating  $11 
million  or  less  in  annual  receipts.  This 
definition  includes  multipoint 


distribution  systems,  and  thus  applies  to 
MDS  licensees  and  wireless  cable 
operators  that  did  not  participate,  in  the 
MDS  auction.  Information  available  to 
us  indicates  that  there  are  832  of  these 
licensees  and  operators  that  do  not 
generate  revenue  in  excess  of  $1 1 
million  annually.  Therefore,  for 
purposes  pf  this  IRFA,  the  FCC  finds 
that  there  are  approximately  892  small 
MDS  providers  as  defined  by  the  SBA 
and  the  FCCs  auction  rules,  and  some 
of  these  providers  may  take  advantage  of 
the  FCCs  amended  rules  to  provide 
two-way  ^IDS. 

20.  There  are  presently  2032  ITFS 
licensees.  All  but  100  of  these  licenses 
are  held  by  educational  institutions 
{these  100  fall  in  the  MDS  category, 
above).  Educational  institutions  may  be 
included  in  the  definition  of  a  small 
entity.  ITFS  is  a  non-profit  non- 
broadcast  service  that,  depending  on 
SBA  categorization,  has,  as  small 
entities,  entities  generating  either  $10.5 
million  or  less,  or  $11.0  million  or  less, 
in  annual  receipts.  However,  the  FCC 
does  not  collect,  nor  is  the  FCC  aware 
of  other  collections  of,  annual  revenue 
data  for  ITFS  licensees.  Thus,  the  FCC  - 
finds  that  up  to  1932  of  these 
educational  institutions  are  small 
entities  that  may  take  advantage  of  the 
FCCs  amended  rules  to  provide 
additional  flexibility  to  ITFS. 


Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

21.  As  noted  previously,  applicants 
for  MDS  or  ITFS  licenses  would  be 
required  to  apply  through  the  Universal 
Licensing  System  using  FCC  Form  601, 
and  other  appropriate  forms.  Licensees 
will  also  be  required  to  apply  for  an 
individual  station  license  by  filing  FCC 
Form  601  for  those  individual  stations 
that  (1)  require  submission  of  an 
Environmental  Assessment  of  the 
facilities  under  §  1.1307  of  the  FCCs 
rules;  (2)  require  international 
coordination  of  the  application;  or  (3) 
require  coordination  with  the  Frequency 
Assignment  Subcommittee  (FAS)  of  the 
Interdepartment  Radio  Advisory 
Committee  (IRAC).  While  these 
requirements  are  new  with  respect  to 
potential  licensees  in  the  ITFS  and  MDS 
bands,  the  FCC  has  applied  these 
requirements  to  licensees  in  other 
bands.  Moreover,  the  FCC  is  also 
proposing  to  eliminate  many 
burdensome  filing  requirements  that 
have  previously  been  applied  to  MDS 
and  ITFS. 


Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 
22.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives:  "(1)  the 
establishment  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  accoimt  the  resources 
available  to  small  entities;  (2)  the 
clarification,  consolidation,  or 
simplification  of  compliance  or 
reporting  requirements  under  the  rule 
for  such  small  entities;  (3)  the  use  of 
performance,  rather  than^ design 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities." 

23.  In  this  NPRM,  the  FCC  seeks 
comment  on  a  number  of  proposals  and 
alternatives  regarding  the  use  of  the 
2500-2690  MHz  band.  This  NPRM  seeks 
to  adopt  rules  that  will  reduce 
regulator^'  burdens,  promote  innovative 
services  and  encourage  flexible  use  of 
this  spectrum.  It  opens  up  economic 
opportimities  to  a  variety  of  spectrum 
users,  including  small  businesses.  The 
FCC  considers  various  proposals  and 
alternatives  partly  because  the  FCC 
seeks  to  minimize,  to  the  extent 
possible,  the  economic  impact  on  small 
businesses. 

24.  The  FCC  has  reduced  the  burdens 
wherever  possible.  To  minimize  any 
further  negative  impact,  however,  the 
FCC  proposes  certain  exclusive 
incentives  for  small  entities  that  will 
redound  to  their  benefit.  The  FCC 
proposes  the  use  of  bidding  credits  for 
small  entities  that  participate  in 
auctions  of  licenses  that  are  conducted 
pursuant  to  the  rules  proposed  in  this 
NPRM.  The  FCC  proposes  to  define  a 
"small  business"  as  an  entity  with 
average  annual  gross  revenues  for  the 
preceding  three  years  not  exceeding  $40 
million,  a  "very  small  business"  as  an 
entity  with  average  gross  revenues  for 
the  preceding  three  years  not  exceeding 
$15  million,  and  an  "entrepreneur"  as 
an  entity  with  average  annual  gross 
revenues  for  the  preceding  three  years 
not  exceeding  $3  million.  The  FCC 
proposes  that  entities  qualifying  as 
small  businesses  will  receive  a  15% 
bidding  credit,  that  entities  qualifying  as 
very  small  businesses  will  receive  a 
25%  bidding  credit,  and  that  entities 
qualifying  as  entrepreneurs  will  receive 
a  35%  bidding  credit.  Qualifying  small 
businesses,  very  small  businesses,  and 
entrepreneurs  can  reduce  their  winning 
bids  by  the  amount  of  their  bidding 
credits.  The  FCC  believes  that  these 
bidding  credits  will  help  small  entities 
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compete  in  the  FCC's  auctions  and 
acquire  licenses.  The  FCC  seeks 
comment  on  its  proposed  small  business 
definitions  and  bidding  credits, 
including  information  on  factors  that 
may  affect  the  capital  requirements  of 
the  type  of  services  a  licensee  may  seek 
to  provide. 

25.  The  regulatory  burdens  contained 
in  the  NPRM,  such  as  filing  applications 
on  appropriate  forms,  are  necessary  in 
order  to  ensure  that  the  public  receives 
the  benefits  of  innovative  new  services, 
or  enhanced  existing  services,  in  a 
prompt  and  efficient  manner.  The  FCC 
will  continue  to  examine  alternatives  in 
the  future  with  the  objectives  of 
eliminating  unnecessary  regulations  and 
minimizing  any  significant  economic 
impact  on  small  entities.  The  FCC  seeks 
comment  on  significant  alternatives 
commenters  believe  the  FCC  should 
adopt. 

Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rule 

26.  None. 

III.  Ordering  Clauses 

27.  Accordingly,  it  is  ordered, 
pursuant  to  sections  1,  2,  4(i),  7,  10,  201. 
214, 301, 302. 303. 307.  308.  309.  310, 


319,  324,  332,  333  and  706  of  the 
Communications  Act  of  1934,  47  U.S.C. 
151.  152.  154{i).  157.  160.  201.  214,  301. 
302.  303.  307.  308.  309.  310.  319,  324. 
332,  333.  and  706,  that  this  Notice  of 
Proposed  Rulemaking  is  hereby 
adopted. 

It  is  further  ordered  that  the  FCC's 
Consumer  and  Governmental  Affairs 
Bureau,  Reference  Information  Center, 
shall  send  a  copy  of  this  NPRM, 
including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects 

47  CFR  Parti 

Administrative  practice  and 
procedures,  and  Reporting  and 
recordkeeping  requirements. 

47  CFR  Parts  74  and  101 

Communications  equipment,  Radio, 
Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 


Conunission  proposes  to  amend  47  CFR 
parts  1.  21.  74  and  101  as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read: 

Authority:  47  U.S.C.  151,  154(i).  154(j). 
155.  225.  303(r).  309  and  325(e). 

2.  Section  1.933  is  amended  by 
adding  paragraphs  (c)(8)  and  (9)  to  read 
as  follows: 

§1.933    Public  notices. 


(c)  *  *  * 

(8)  Multipoint  Distribution  Service. 

(9)  Instructional  Television  Fixed 
Service. 

***** 

3.  Section  1.1102  is  amended  by 
revising  entry  20  to  the  table  to  read  as 
follows: 

§  1 .1 102    Schedule  of  charges  for 
applications  and  other  filings  in  the 
wireless  telecommunications  services. 


Action 


FCC  Fomi  No. 


Fee 
amount 


Payment 
type  code 


Address 


20.    Multipoint    Distribution    Service    (including 
Mutti-channei  MDS) 

a.  Conditional  License 304  &  159  or  331 

&  159. 

b.  Major   Modification    of   Conditional    Li-    304  &  159  or  331 
censes  or  License  Authorization.  &159. 

c.  Certification  of  Completion  of  Construe-    304-A  &  159 

tion. 

d.  License  Renewal 405  &  159  

e.  Assignment  or  Transfer: 

(i)  First  Station  on  Application  702  &  159  or  704 

&  159. 

(II)  Each  Additional  Station  '.    702&159or?04 

&  159. 

f.  Extension  of  Construction  Authorization  ...    701  &  159  


g   Special  Temporary  Auttrority  or  Request    Corres  &  159  

tor  Waiver  of  Prior  Construction  Author- 
ization, 
h.  Signal  Booster 

(I)  Application  304  &  159,  331  & 

159. 


(li)  Certification  of  Completion  of  Con-    304 A  &  159 
struction  (Electronic  Filing  Only). 


$220.00  CJM  Federal  Communications  Commission,  Wire- 
less Bureau  Applications,  P.O.  Box  358155, 
Pittsburgh,  PA  15251-5155. 

220.00  CJM  Federal  Communications  Commission,  Wire- 
less Bureau  Applications,  P.O.  Box  358994, 
Pittsburgh,  PA  15251-5155. 

645.00  CPM*  Federal  Communications  Commission,  Wire- 
less Bureau  Applications,  P.O.  Box  358155, 
Pittsburgh,  PA  15251-5155. 

220.00    CJM Federal  Communications  Commission,   Wire- 

j  less  Bureau  Applications.  P.O.  Box  358155, 

Pittsburgh,  PA  15251-5155. 

80.00  CCM  Federal  Communications  Commission,  Wire- 
less Bureau  Applications,  P.O.  Box  358155, 
Pittsburgh.  PA  15251-5155. 

50.00    CAM  

185.00  CHM  Federal  Communications  Commission,  Wire- 
less Bureau  Applications,  P.O.  Box  358155, 
Pittsburgh,  PA  15251-5155. 

100.00  CEM  Federal  Communications  Commission,  Wire- 
less Bureau  Applications,  P.O.  Box  358155, 
Pittsburgh,  PA  15251-5155. 

75.00  CSB Federal  Communications  Commission,  Wire- 
less Bureau  Applications,  P.O.  Box  358155. 
Pittsburgh,  PA  15251-5155. 

80.00  CCB Federal  Communications  Commission,  Wire- 
less Bureau  Applications,  P.O.  Box  358155, 
Pittsburgh,  PA  15251-5155. 


Federal  Register /Vol.  68.  No.  Ill /Tuesday.  June  10.  2003 /Proposed  Rules 


Action 


34565 


FCC  Forni  No. 


Fee  Payment 

amount       type  code 


Address 


PART  21  [REMOVED] 

4.  Part  21  is  removed. 

PART  74-EXPERiMENTAL  RADIO, 
AUXILIARY,  SPECIAL 
BROADCASTING  AND  OTHER 
PROGRAM  DISTRIBUTIONAL 
SERVICES 

5.  The  authority  citation  for  part  74 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  307.  336(f), 
336(h)  and  554. 

6.  Section  74.1  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

§74.1    Scope. 

***** 

(b)  Rules  in  part  74  which  apply 
exclusively  to  a  particular  service  are 
contained  in  that  service  subpart,  as 
follows:  Experimental  Broadcast 
Stations,  subpart  A;  Remote  Pickup 


Broadcast  Stations,  subpart  D;  Aural 
Broadcast  STL  and  Intercity  Relay 
Stations,  subpart  E;  TV  Auxiliary 
Broadcast  Stations,  subpart  F;  Low 
Power  TV,  TV  Translator  and  TV 
Booster  Stations,  subpart  G;  Low  Power 
Auxiliary  Stations,  subpart  H;  FM 
Broadcast  Translator  Stations  and  FM 
Broadcast  Booster  Stations,  subpart  L. 

Subpart  I  [Removed  and  Reserved] 

7.  Subpart  I  of  part  74  is  removed  and 
reserved. 

PART  101— nXED  MICROWAVE 
SERVICES 

8.  The  authority  citation  for  part  101 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154  and  303,  Qniess 
otherwise  noted. 

9.  Section  101.3  is  amended  by 
adding  the  following  definitions  in 
alphabetical  order  to  read  as  follows: 


Radio  service 


§101.3    Definitions. 

***** 

Instructional  Television  Fixed  Service. 
A  fixed  or  mobile  service  intended 
primarily  for  video,  data,  or  voice 
transmissions  of  instructional,  cultiu-al, 
and  other  tjrpes  of  educational  material 
to  one  or  more  receiving  locations. 
*        *        *        *        *    ~ 

Multipoint  Distribution  Service.  A 
domestic  public  radio  service  rendered 
on  microwave  frequencies  from  one  or 
more  stations  transmitting  to  multiple 
receiving  facilities. 


10.  Section  101.101  is  amended  by 
revising  the  following  entries  to  the 
table  to  read  as  follows: 

§  101 .101    Frequency  availabHity. 


Frequency  band 
(MHz) 


Common  carrier 
(Part  101) 


Private  radio 
(Part  101) 


Broadcast  auxiliary 
(Part  74) 


Other 

(Parts  15,21,22. 

24,  25,  74,  78  & 

100) 


Notes 


2450-2500 LTTS  OFS  ....  TV  BAS 

2500-2650  ITFS  MDS  ITFS  MDS 

2650-2690 |TFS  MDS  :.     OFS  MDS/ITFS  "" 


ISM „... F/WTF 


ITFS:  Instructional  Television  Fixed 
Service — (part  101,  subpart  P) 

***** 

MDS:  Multipoint  Distribution 
Service — (part  101.  subpart  Q) 


11.  Add  subpart  Q  to  part  101  to  read 
as  follows: 

Subpart  Q— Instructiottel  Television  Hxed 
Service 

Sec. 

101.1501  Purpose  and  permissible  service. 

101.1502  BTA  license  authorization. 

101.1503  Service  areas. 

1 01 . 1 504  Conversion  of  incumbent  ITFS 
stations  to  geographic  area  licensing. 

101.1 505  Performance  requirements. 

101.1506  Partitioning  and  disaggregation. 


Unattended  operation. 
License  term. 

Purpose  and  permiasibie 


101.1508 
101.1509 

§101.1501 
service. 

(a)(1)  histructional  television  fixed 
stations  are  intended  primarily  through 
video,  data,  or  voice  transmissions  to 
further  the  educational  mission  of 
accredited  public  and  private  schools, 
colleges  and  universities  providing  a 
formal  educational  and  cultural 
development  to  enrolled  students. 
Authorized  instructional  television 
fixed  station  channels  must  be  used  to 
further  the  educational  mission  of 
accredited  schools  offering  formal 
educational  courses  to  enrolled 
students. 

(2)  In  frirtherance  of  the  educational 
mission  of  accredited  schools. 


instructional  television  fixed  station 
channels  may  be  used  for: 

(i)  In-service  training  and  instruction 
in  special  skills  and  safety  programs, 
extension  of  professional  training, 
informing  persons  and  groups  engaged 
in  professional  and  technical  activities 
of  current  developments  in  their 
particular  fields,  and  other  similar 
endeavors; 

(ii)  Transmission  of  material  directly 
related  to  the  administrative  activities  of 
the  licensee,  such  as  the  holding  of 
conferences  with  personnel,  distribution 
of  reports  and  assignments,  exchange  of 
data  and  statistics,  and  other  similar 
uses;  and 

(iii)  Response  channels  transmitting 
information  associated  with  formal 
educational  coiu-ses  offered  to  enrolled 
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students,  including  uses  described  in 
paragraphs  (a){2)(i)  and  (ii)  of  this 
section,  from  ITFS  response  stations  to 
response  station  hubs. 

(b)  Stations  may  be  licensed  in  this 
service  as  originating  or  relay  stations  to 
interconnect  instructional  television 
fixed  stations  in  adjacent  areas,  to 
deliver  instructional  and  cultural 
material  to,  and  obtain  such  material 
from,  commercial  and  noncommercial 
educational  television  broadcast  stations 
for  use  on  the  instructional  television 
fixed  system,  and  to  deliver 
instructional  and  cultural  material  to, 
and  obtain  such  material  from,  nearby 
terminals  or  connection  points  of  closed 
circuit  educational  television  systems 
employing  wired  distribution  systems  or 
radio  facilities  authorized  under  other 
parts  of  this  chapter,  or  to  deliver 
instructional  and  cultural  material  to 
any  CATV  system  serving  a  receiving 
site  or  sites  which  would  be  eligible  for 
direct  reception  of  ITFS  signals  under 
the  provisions  of  paragraph  (a)  of  this 
section. 

(c)  When  an  ITFS  licensee  makes 
capacity  available  on  a  common  carrier 
basis,  it  will  be  subject  to  common 
carrier  regulation. 

(1)  A  licensee  operating  as  a  common 
carrier  is  required  to  comply  with  all 
policies  and  rules  applicable  to  that 
service.  Responsibility  for  making  the 
initial  determination  of  whether  a 
particular  activity  is  common  carriage 
rests  with  the  ITFS  licensee. 

(2)  An  ITFS  li<i:ensee  also  may 
alternate,  without  further  authorization 
required,  between  rendering  service  on 
a  common  carrier  and  non-common 
carrier  basis,  provided  that  the  licensee 
notifies  the  Conunission  of  any  service 
status  changes  at  least  30  days  in 
advance  of  such  changes.  The 
notification  shall  state  whether  there  is 
any  affiliation  or  relationship  to  any 
intended  or  likely  subscriber  or  program 
originator. 

f  101 .1502    BTA  liccnM  auttiortzatkMi. 

(a)  Winning  bidders  must  file  an 
application  (FCC  Form  601)  for  an 
initial  authorization  in  each  market  and 
frequency  block. 

(b)  Blanket  licenses  are  granted  for 
each  market  and  frequency  block. 
Blanket  licenses  cover  all  mobile  and 
response  stations.  Blanket  licenses  also 
cover  all  fixed  stations  anywhere  within 
the  authorized  service  area,  except  as 
follows: 

(1)  A  fixed  station  (other  than  a 
response  station)  would  be  required  to 
be  individually  licensed  if: 

(i)  International  agreements  require 
coordination; 


(ii)  Submission  of  an  Environmental 
Assessment  is  required  under  §  1.1307 
of  this  chapter,  and 

(iii)  The  station  would  affect  the  radio 
quiet  zones  under  §  1.924  of  this 
chapter. 

(2)  Any  antenna  structure  that 
requires  notification  to  the  Federal 
Aviation  Administration  (FAA)  must  be 
registered  with  the  Commission  prior  to 
construction  under  §  17.4  of  this 
chapter. 

§101.1503    Service  areas. 

Most  ITFS  service  areas  are  Basic 
Trading  Areas  (BTAs).  BTAs  are  based 
on  the  Rand  McNally  1992  Commercial 
Atlas  &  Marketing  Guide,  123rd  Edition, 
at  pages  38-39.  The  following  are 
additional  ITFS  service  areas  in  places 
where  Rand  McNally  has  not  defined 
BTAs:  American  Samoa;  Guam; 
Northern  Mariana  Islands;  Mayaguez/ 
Aguadilla-Ponce,  Puerto  Rico;  San  Juan, 
Puerto  Rico;  and  the  United  States 
Virgin  Islands.  The  Mayaguez/ 
Aguadilla-Ponce,  PR,  service  area 
consists  of  the  following  municipios: 
Adjuntas.  Aguada.  Aguadilla,  Anasco. 
Arroyo.  Cabo  Rojo,  Coamo,  Guanica, 
Guayama,  Guayanilla,  Hormigueros, 
Isabela,  Jayuya.  Juana  Diaz.  Lajas.  Las 
Marias.  Maricao,  Maunabo,  Mayaguez, 
Moca,  Patillas,  Penuelas,  Ponce, 
Quebradillas,  Rincon,  Sabana  Grande, 
Salinas,  San  German,  Santa  Isabel, 
Villalba  and  Yauco.  The  San  Juan 
seryice  area  consists  of  all  other 
municipios  in  Puerto  Rico. 

§101.1504    Conversion  of  incumbent  nrs 
stations  to  geographic  area  licensing. 

(a)  Any  ITFS  station  licensed  by  the 
Commission  prior  to  date  to  be  decided 
as  well  as  assignments  and  transfers 
approved  by  the  Conunission  and 
consummated  as  of  [date  to  be  decided] 
shall  be  considered  incumbent  and 
grandfathered  (may  continue  to  operate 
under  their  licensed  parameters). 

(b)  As  of  (date  to  be  decided),  all 
incumbent  ITFS  licenses  shall  be 
converted  to  a  blanket  license.  Pursuant 
to  that  geographic  area  license,  such 
incumbent  licensees  may  modify  their 
systems  provided  the  signal  level 
[specific  level  to  be  decided]  does  not 
increase  outside  their  pre-existing 
protected  service  area.  The  blanket 
license  covers  all  fixed  stations 
anywhere  within  the  authorized  service 
area,  except  as  follows: 

(1)  A  fixed  station  (other  than  a 
response  station)  would  be  required  to 
be  individually  licensed  if: 

(i)  International  agreements  require 
coordination;  ' 


(ii)  Submission  of  an  Environmental 
Assessment  is  required  under  §  1.1307 
of  this  chapter;  and 

(iii)  The  station  would  affect  the  radio 
quiet  zones  under  §  1.924  of  this 
chapter. 

(2)  Any  antenna  structure  that 
requires  notification  to  the  Federal 
Aviation  Administration  (FAA)  must  be 
registered  with  the  Commission  prior  to 
construction  under  §  17.4  of  this 
chapter. 

Incumbent  operators  and  geographic 
area  licensees  may  negotiate  alternative 
criteria. 

(c)  The  frequencies  associated  with 
incumbent  authorizations  that  have 
been  cancelled  automatically  or 
otherwise  been  recovered  by  the 
Commission  will  automatically  revert  to 
the  applicable  BTA  licensee. 

§101.1505    Performance  requirements. 

(a)  Incumbent  site-based  licensees  are 
subject  to  the  construction  requirements 
set  forth  in  §101.63. 

(b)  All  ITFS  BTA  licensees  must 
demonstrate  substantial  service  at  the 
time  of  license  renewal.  A  licensee's 
substantial  service  showing  should 
include,  but  not  be  limited  to,  the 
following  information  for  each  channel 
for  which  it  holds  a  license,  in  each 
BTA  or  portion  of  a  BTA  covered  by 
their  license,  in  order  to  quaUfy  for 
renewal  of  that  license.  The  information 
provided  will  be  judged  by  the 
Commission  to  determine  whether  the 
licensee  is  providing  service  which  rises 
to  the  level  of  "substantial." 

(1)  A  description  of  the  ITFS 
licensee's  current  service  in  terms  of 
geographic  coverage; 

(2)  Copies  of  all  orders  or  other 
adjudications  that  the  licensee  has 
violated  the  Communications  Act  or  the 
Commission's  rules  or  policies; 

(3)  A  description  of  the  ITFS  band 
licensee's  ciurent  service  in  terms  of 
population  served,  as  well  as  any 
additional  service  provided  during  the 
license  term;  

(4)  A  description  of  the  ITFS 
licensee's  investments  in  its  system(s) 
(type  of  facilities  constructed  and  their 
operational  status  is  required);  and 

(b)  Any  ITFS  licensees  adjudged  not 
to  be  providing  substantial  service  will 
not  have  their  licenses  renewed. 

§101.1506    Partttioning  and 
disaggregation. 

(aj  Eligibility  (1)  Parties  seeking 
approval  for  partitioning  and 
disaggregation  shall  request  from  the 
Commission  an  authorization  for  partial 
assigiunent  of  license.  Geographic  area 
licensees  may  participate  in  aggregation, 
disaggregation,  and  partitioning  within 


the  bands  licensed  on  a  geographic  area 
basis. 

(2)  Eligible  ITFS  licensees  may  apply 
to  the  Commission  to  partition  their 
licensed  geographic  service  areas  to 
eligible  entities  and  are  fi^e  to 
determine  the  portion  of  their  service 
areas  to  be  partitioned.  Eligible  ITFS 
licensees  may  aggregate  or  disaggregate 
their  licensed  spectrum  at  any  time 
following  the  grant  of  a  license. 

(b)  Technical  standards  (1)  There  is 
no  limitation  on  the  amoimt  of  spectrum 
that  an  ITFS  licensee  may  aggregate. 

(2)  Spectrum  may  be  disaggregated  in 
any  amount.  A  licensee  need  not  retain 
a  minimum  amoimt  of  spectrum. 

(3)  In  the  case  of  partitioning, 
applicants  and  licensees  must  file  FCC 
Form  603  pursuant  to  §  1 .948  of  this 
chapter  and  list  the  partitioned  service 
area  on  a  schedule  to  the  application. 
The  geographic  coordinates  must  be 
specified  in  degrees,  minutes,  and 
seconds  to  the  nearest  second  of  latitude 
and  longitude,  and  must  be  based  upon 
the  1983  North  American  Datum 
(NAD83). 

(4)  Combined  partitioning  and 
disaggregation.  The  Commission  will 
consider  requests  from  geographic  area 
licensees  for  partial  assignment  of 
licenses  that  propose  combinations  of 
partitioning  and  disaggregation. 

(c)  Construction  requirements. — (1) 
Disaggregation.  Parti^  assignors  and 
assignees  for  license  disaggregation  have 
two  options  to  meet  construction 
requirements.  Under  the  first  option,  the 
disaggregator  and  Disaggregate  would 
certify  that  they  each  will  share 
responsibility  for  meeting  the  applicable 
construction  requirements  set  forth  in 
§  101.1506  for  the  geographic  service 
area.  If  parties  choose  this  option  and 
either  party  fails  to  demonstrate 
substantial  service,  both  licenses  would 
be  subject  to  forfeiture  at  renewal.  The 
second  option  allows  the  parties  to 
agree  that  either  the  disaggregator  or 
disaggregate  would  be  responsible  for 
meeting  the  requirements  in  §  101.1505 
for  the  geographic  service  area.  If  parties 
choose  this  option,  and  the  party 
responsible  for  meeting  the  construction 
requirement  fails  to  do  so,  only  the 
license  of  the  non-performing  party 
would  be  subject  to  forfeiture  at 
renewal. 

(2)  Partitioning.  Partial  assignors  and 
assignees  for  license  partitioning  have 
two  options  to  meet  construction 
requirements.  Under  the  first  option,  the 
partitionor  and  partitionee  would  each 
certify  that  they  wilt  independently 
provide  substantial  service  for  their 
respective  partitioned  areas.  If  either 
licensee  fails  to  meet  its  requirement  in 
§  101.1505,  only  the  non-performing 
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licensee's  renewal  application  would  be 
subject  to  dismissal.  Under  the  second 
option,  the  partitionor  certifies  that  it 
has  met  or  will  meet  the  requirement  in 
§  101.1505  for  the  entire  market.  If  the 
partitionor  fails  to  meet  the  requirement 
in  §  101.1505,  however,  only  its  license 
would  be  subject  to  forfeiture  at 
renewal. 

(3)  All  applications  requesting  partial 
assigiunents  of  license  for  partitioning 
or  disaggregation  must  certify  in  the 
appropriate  portion  of  the  application 
which  construction  option  is  selected. 

(4)  Responsible  parties  must  submit 
supporting  documents  as  required  by 
§101.1505. 

(d)  License  term.  The  license  term  for 
a  partitioned  license  area  and  for 
disaggregated  spectrum  shall  be  the 
remainder  of  the  original  licensee's 
license  term. 

(e)  Remote  Control  Operation. 
Licensed  ITFS  stations  may  be  operated 
by  remote  control  without  further 
authority. 

§  101.1508    Unattended  operation. 

Unattended  operation  of  licensed 
ITFS  stations  is  permitted  without 
further  authority.  An  unattended  relay 
station  may  be  employed  to  receive  and 
retransmit  signals  of  another  station 
provided  that  the  transmitter  is 
equipped  with  circuits  which  permit  it 
to  radiate  only  when  the  signal  intended 
to  be  retransmitted  is  present  at  the 
receiver  input  terminals. 


§101.1509    License  term. 

(a)  Incumbent  ITFS  licenses  shall  be 
issued  for  a  period  of  10  years  beginning 
with  the  date  of  grant. 

(b)  A  BTA  authorization  shall  be 
issued  for  a  period  often  years  frx)m  the 
date  the  Commission  declared  bidding 
closed  in  the  ITFS  auction. 

12.  Add  subpart  R  to  part  101  to  read 
as  follows: 

Sul}part  R— Multipoint  Distribution 
Service 

Sec. 

101.1601  Purpose  and  permissible  service. 

101.1602  BTA  license  authorization. 

101.1603  Service  areas. 

101 .  1604  Conversion  of  incumbent  MDS 
stations  to  geographic  area  licensing. 

101.1605  Performance  requirements. 

101.1606  Partitioning  and  disaggregation. 

101.1607  Remote  control  operations. 

101.1608  Unattended  operation. 

101.1609  License  term. 

§101.1601     Purpose  and  permissible 
service. 

Multipoint  Distribution  Service 
stations  may  provide  any  fixed  or 
mobile  services  for  which  its  frequency 
baiids  are  allocated,  subject  to  the 


technical  and  other  rules  contained  in 
this  part  and  subpart. 

§  1 01.1 602    BTA  license  auttiorization. 

(a)  Winning  bidders  must  file  an 
application  (FCC  Form  601)  for  an 
initial  authorization  in  each  market  and 
frequency  block. 

(b)  Blanket  licenses  are  granted  for 
each  market  and  frequency  block. 
Blanket  licenses  cover  all  mobile  and 
response  stations.  Blanket  licenses  also 
cover  all  fixed  stations  anywhere  within 
the  authorized  service  area,  except  as 
follows: 

(1)  A  fixed  station  (other  than  a 
response  station)  would  be  required  to 
be  individually  licensed  if: 

(i)  International  agreements  require 
coordination; 

(ii)  Submission  of  an  Environmental 
Assessment  is  required  under  §  1.1307 
of  this  chapter;  and 

(iii)  The  station  would  affect  the  radio 
quiet  zones  imder  §  1.924  of  this 
chapter. 

-  (2)  Any  antenna  structure  that 
requires  notification  to  the  Federal 
Aviation  Administration  (FAA)  must  be 
registered  with  the  Conunission  prior  to 
construction  under  §  17.4  of  this 
chapter. 


§101.1603    Service  areas. 

Most  MDS  service  areas  are  Basic 
Trading  Areas  (BTAs).  BTAs  are  based 
on  the  Rand  McNally  1992  Commercial 
Adas  &  Marketing  Guide,  123rd  Edition, 
at  pages  3Q-39.  The  following  are 
additional  MDS  service  areas  in  places 
where  Rand  McNally  has  not  defined 
BTAs:  American  Samoa;  Guam; 
Northern  Mariana  Islands;  Mayaguez/ 
Aguadilla-Ponce,  Puerto  Rico;  San  Juan, 
Puerto  Rico;  and  the. United  States 
Virgin  Islands.  The  Mayaguez/ 
Aguadilla-Ponce,  PR,  service  area 
consists  of  the  following  municipios:  - 
Adjuntas,  Aguada,  Aguadilla,  Anasco, 
Arroyo,  Cabo  Rojo,  Coamo,  Guanica, 
Guayama,  Guayanilla,  Hormigueros, 
Isabela,  Jayuya,  Juana  Diaz,  Lajas,  Las 
Marias.  Maricao.  Maunabo,  Mayaguez, 
Moca,  Patillas,  Penuelas,  Ponce, 
Quebradillas,  Rincon,  Sabana  Grande, 
Salinas,  San  German,  Santa  Isabel, 
Villalba  and  Yauco.  The  San  Juan 
^  service  area  consists  of  all  other 
municipios  in  Puerto  Rico. 

§101.1604    Conversion  of  incumt>ent  MDS 
stations  to  geographic  area  licensing. 

(a)  Any  MDS  station  licensed  by  the 
Commission  prior  to  [date  to  be 
decided]  as  well  as  assignments  and 
transfers  approved  by  the  Commission 
and  consiunmated  as  of  [date  to  be 
decided]  shall  be  considered  incumbent 
and  grandfathered  (may  continue  to 
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operate  under  their  licensed 
parameters). 

(b)  As  of  [date  to  be  decided],  all 
incumbent  MDS  licenses  shall  be 
converted  to  a  blanket  license.  Pursuant 
to  that  geographic  area  license,  such 
incumbent  licensees  may  modify  their 
systems  provided  the  signal  level 
[specific  level  to  be  decided)  does  not 
increase  outside  their  pre-existing 
protected  service  area.  The  blanket 
license  covers  all  fixed  stations 
anywhere  within  the  authorized  service 
area,  except  as  follows: 

(1)  A  fixed  station  (other  than  a 
response  station)  would  be  required  to 
be  individually  licensed  if: 

(i)  International  agreements  require 
coordination; 

(ii)  Submission  of  an  Environmental 
Assessment  is  required  under  §  1.1307 
of  this  chapter;  and 

(iii)  The  station  would  affect  the  radio 
quiet  zones  under  §  1.924  of.this 
chapter. 

(2)  Any  antenna  structure  that 
requires  notification  to  the  Federal 
Aviation  Administration  (FAA)  must  be 
registered  with  the  Commission  prior  to 
construction  under  §  17.4  of  this 
chapter. 

(c)  The  frequencies  associated  with 
incumbent  authorizations  that  have 
been  cancelled  automatically  or 
otherwise  been  recovered  by  the 
Commission  will  automatically  revert  to 
the  applicable  BTA  licensee. 

§101.1 605    Performance  requirements. 

(a)  Incumbent  site-based  licensees  are 
subject  to  the  construction  requirements 
set  forth  in  §101.63. 

(b)  All  MDS  BTA  licensees  must 
demonstrate  substantial  service  at  the 
time  of  license  renewal.  A  licensee's 
substantial  service  showing  should 
include,  but  not  be  limited  to,  the 
following  information  for  each  channel 
for  which  it  holds  a  license,  in  each 
BTA  or  portion  of  a  BTA  covered  by 
their  license,  in  order  to  qualify  for 
renewal  of  that  license.  The  information 
provided  will  be  judged  by  the 
Commission  to  determine  whether  the 
licensee  is  providing  service  which  rises 
to  the  level  of  "substantial." 

(1)  A  description  of  the  MDS 
licensee's  current  service  in  terms  of 
geographic  coverage; 

(2)  Copies  of  all  orders  or  other 
adjudications  that  the  licensee  has 
violated  the  Communications  Act  or  the 
Commission's  rules  or  policies: 

(3)  A  description  of  the  MDS 
licensee's  current  service  in  terms  of 
population  served,  as  well  as  any 
additional  service  provided  during  the 
license  term; 

(4)  A  description  of  the  MDS 
licensee's  investments  in  its  system(s) 


(type  of  facilities  constructed  and  their 
operational  status  is  required); 

(5)  Any  MDS  licensees  adjudged  not 
to  be  providing  substantial  service  will 
not  have  their  licenses  renewed. 

$101.1606    Partitioning  and 
disaggregation. 

(a)  Eligibility.  (1)  Parties  seeking 
approval  for  partitioning  and 
disaggregation  shall  request  from  the 
Commission  an  authorization  for  partial 
assignment  of  license.  Geographic  area 
licensees  may  participate  in  aggregation, 
disaggregation,  and  partitioning  within 
the  bands  licensed  on  a  geographic  area 
basis. 

(2)  Eligible  MDS  licensees  may  apply 
to  the  Commission  to  partition  their 
licensed  geographic  service  areas  to 
eligible  entities  and  are  free  to 
determine  the  portion  of  their  service 
areas  to  be  partitioned.  Eligible  MDS 
licensees  may  aggregate  or  disaggregate 
their  licensed  spectrum  at  any  time 
following  the  grant  of  a  license. 

(b)  Technical  standards.  (1)  There  is 
no  limitation  on  the  amount  of  spectrum 
that  an  MDS  licensee  may  aggregate. 

(2)  Spectrum  may  be  disaggregated  in 
any  amount.  A  licensee  need  not  retain 
a  minimum  amount  of  spectrum. 

(3)  In  the  case  of  partitioning,    . 
applicants  and  licensees  must  file  FCC 
Form  603  pursuant  to  §  1.948  of  this 
chapter  and  list  the  partitioned  service 
area  on  a  schedule  to  the  application. 
The  geographic  coordinates  must  be 
specified  in  degrees,  minutes,  and 
seconds  to  the  nearest  second  of  latitude 
and  longitude,  and  must  be  based  upon 
the  1983  North  American  Datiun 
(NAD83). 

(4)  Combined  partitioning  and 
disaggregation.  The  Commission  will 
consider  requests  from  geographic  area 
licensees  for  partial  assigiunent  of 
licenses  that  propose  combinations  of 
partitioning  and  disaggregation. 

(c)  Construction  requirements.  (1) 
Disaggregation.  Partial  assignors  and 
assignees  for  license  disaggregation  have 
two  options  to  meet  construction 
requirements.  Under  the  first  option,  the 
disaggregator  and  disaggregate  would 
certify  that  they  each  will  share 
responsibility  for  meeting  the  applicable 
construction  requirements  set  forth  in 

§  101.1605  for  the  geographic  service 
area.  If  parties  choose  this  option  and 
either  party  fails  to  demonstrate 
substantial  service,  both  licenses  would 
be  subject  to  forfeiture  at  renewal.  The 
second  option  allows  the  parties  to 
agree  that  either  the  disaggregator  or 
disaggregate  would  be  responsible  for 
meeting  the  requirements  in  §  101.1605 
for  the  geographic  service  area.  If  parties 
choose  this  option,  and  the  party 


responsible  for  meeting  the  construction 
requirement  fails  to  do  so,  only  the 
license  of  the  non-performing  party 
would  be  subject  to  forfeiture  at 
renewal. 

(2)  Partitioning.  Partial  assignors  and 
assignees  for  license  partitioning  have 
two  options  to  meet  construction 
requirements.  Under  the  first  option,  the 
partitionor  and  partitionee  would  each 
certify  that  they  will  independently 
provide  substantial  service  for  their 
respective  partitioned  areas.  If  either 
licensee  fails  to  meet  its  requirement  in 
§  101.1605,  only  the  non-performing 
licensee's  renewal  application  would  be 
subject  to  dismissal.  Under  the  second 
option,  the  partitionor  certifies  that  it 
has  met  or  will  meet  the  requirement  in 
§  101.1605  for  the  entire  market.  If  the 
partitionor  fails  to  meet  the  requirement  . 
in  §  101.1605,  however,  only  its  license 
would  be  subject  to  forfeiture  at 
renewal. 

(3)  All  applications  requesting  partial 
assignments  of  license  for  partitioning 
or  disaggregation  must  certify  in  the 
appropriate  portion  of  the  application 
which  construction  option  is  selected. 

(4)  Responsible  parties  must  submit 
supporting  documents  as  required  by 
§101.1505. 

(d)  License  term.  The  license  term  for 
a  partitioned  license  area  and  for 
disaggregated  spectrum  shall  be  the 
remainder  of  the  original  licensee's 
license  term. 

$  1 01 .1 607    Remote  control  operation. 

MDS  stations  may  be  operated  by 
remote  control  without  further 
authority. 

§  1 01 .1 608    Unattended  operation. 

Unattended  operation  of  licensed 
MDS  stations  is  permitted  without 
further  authority.  An  unattended  relay 
station  may  be  employed  to  receive  and 
retransmit  signals  of  another  station 
provided  that  the  transmitter  is 
equipped  with  circuits  which  permit  it 
to  radiate  only  when  the  signal  intended 
to  be  retransmitted  is  present  at  the 
receiver  input  terminals. 

S 1 01 .1 609    License  term. 

(a)  Incumbent  MDS  licenses  shall  be 
issued  for  a  period  of  10  years  beginning 
with  the  date  of  grant. 

(b)  A  BTA  authorization  shall  be 
issued  for  a  period  of  ten  years  from  the 
date  the  Commission  declared  bidding 
closed  in  the  MDS  auction. 

|FR  Doc.  03-14222  Filed  6-9-03:  8:45  am] 
MIXING  CODE  6712-01-P 
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summary:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  propose  to 
reclassify  Lesquerella  filiformis 
(Missouri  biadderpod)  from  endangered 
to  threatened  under  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
We  are  proposing  this  reclassification 
because  the  endangered  designation  no 
longer  correctly  reflects  the  current 
status  of  this  plant  based  on  the  plant's 
significant  progress  toward  recovery, 
and  in  response  to  a  petition  from  the 
Missouri  Department  of  Conservation 
(MDC)  to  reclassify  this  species.  Since 
the  time  of  listing,  the  number  of  known 
populations  of  the  plant  has 
substantially  increased  and  the  threats 
to  some  of  the  larger  populations  have 
decreased  because  of  land  acquisition, 
landowner  contact  programs,  aiid 
beneficial  management  initiatives.  This 
proposal,  if  made  final,  would  extend 
the  Federal  protection  and  recovery 
provisions  for  threatened  plants 
provided  by  the  Act  to  the  Missouri 
biadderpod. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  August  11, 
2003  so  they  can  be  considered  in  our 
final  decision.  Public  hearing  requests 
must  be  received  by  July  25,  2003. 
ADDRESSES:  Conunents  and  materials 
concerning  this  proposal  should  be  sent 
to:  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  608  E.  Cherry  Street, 
Room  200,  Columbia,  MO  65201-7712. 
Comments  may  also  be  submitted  by 
electronic  mail  to  bladderpod@fws.gov 
or  by  facsimile  to  573/876-1914.  The 
subject  line  should  be  "Biadderpod 
Comments."  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address  following  the  close  of  the 
comment  period. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
McKenzie,  Ph.D.,  Columbia  Field  Office 
(see  ADDRESSES  section)  (telephone: 
573/876-1911,  ext.  107;  facsimile:  573/ 
876-1914).  Individuals  who  are  hearing 


impaired  or  speech  impaired  may  call 
the  Federal  Relay  Service  at  800/877- 
8337  for  TTY  assistance. 
SUPPLEMENTARY  INFORMATION: 

Background 

Lesquerella  filiformis  (Missouri 
biadderpod)  is  an  aimual  plant  with 
erect,  hairy  stems  approximately  20 
centimeters  (cm)  (8  inches  (in))  in 
height  that  branch  from  the  plant's  base 
Basal  leaves  are  hairy  on  bodi  siufaces, 
1.0-2.25  cm  (0.4-0.9  in)  long,  0.3-1.0 
cm  (0.1-0.4  in)  wide,  broadly  roimded, 
and  tapering  to  a  narrow  petiole.  Stem 
leaves  are  densely  hairy  with  stellate ' 
hairs  on  both  surfaces,  1.0-3.2  cm  (0.4- 
1.3  in)  long  and  1.6-16  millimeters 
(mm)  (0.06-0.6  in)  wide,  and  have  a 
silvery  appearance.  Bright  yellow 
flowers  vdth  4  petals  occur  at  the  top  of 
the  stems  in  late  April  or  early  May 
(Morgan  1980).  Missouri  biadderpod  is 
restricted  to  shallow  soils  of  limestone 
glades  in  southwestern  Missouri 
(Hickey  1988;  Thomas  1996)  and 
northwestern  Arkansas  and, 
occasionally,  dolomite  glades  in  north- 
central  Airkansas  (John  Logan,  Missouri 
Department  of  Natural  Resources 
(MDNR),  pers.  coram.  2000). 

Lesquerella  filiformis  Rollins,  a 
member  of  the  mustard  family 
(Brassicaceae),  was  first  collected  in 
1887  in  southwestern  Missouri.  Pay  son 
(1921),  however,  misapplied  the  name 
Lesquerella  angustifolia  (Nutt.)  S.  Wats, 
to  these  early  collections.  Rollins  (1956) 
formally  described  Lesquerella  filiformis 
as  a  distinct  species,  and  its  teixonomic 
validity  was  further  supported  in  a 
subsequent  monograph  on  the  genus 
Lesquerella  in  North  America  bv  Rollins 
and  Shaw  (1973). 

Historically,  Missouri  biadderpod  was 
believed  to  be  a  State  endemic  plant 
known  solely  from  a  few  sites  in  two 
counties  in  southwestern  Missouri 
(Moi^an  1980;  U.S.  Fish  and  Wildlife 
Service  1988).  In  1980,  a  total  of  550 
individual  plants  were  estimated  at  4 
sites,  and  at  the  time  of  listing  as 
endangered  in  1987.  an  estimated  5,000 
plants  were  determined  to  occur  at  9 
sites  (Morgan  1980;  52  FR  679,  Januar}' 
8,  1987).  At  the  time  of  the  completion- 
of  the  Missouri  Biadderpod  Recovery 
Plan  in  1988,  the  species  was  known 
from  11  sites  in  Christian,  Dade,  and 
Greene  Counties,  MO  (U.S.  Fish  and 
Wildlife  Service  1988).  Diu-ing  that  same 
year,  the  Service  funded  a  four-county 
survey  for  the  species  in  Missouri, *and 
an  additional  45  sites  were  located 
(Hickey  1988).  A  folio wup  survey  in 
1989  yielded  an  additional  13  sites 
(Thurman  and  Hickey  1989).  Further 
botanical  explorations  led  to  the 
discovery  of  16  additional  sites. 


including  locations  in  an  additional 
county  in  Missouri  (Lawrence  County) 
and  one  site  each  in  Izard  and 
Washington  Counties,  AR  (Theo  Witsell, 
Arkansas  Natiu-al  Heritage  Commission, 
in  lift.  2002).  In  the  spring  of  1997,  MDC 
botanist  Bill  Summers  (while  working 
on  the  Flora  of  Missouri  project) 
discovered  the  species  at  a  limestone/ 
dolomite  quarry  in  Izard  County, 
northcentral  Arkansas  (Theo  Witsell  in 
litt.  2002).  Subsequent  investigations 
following  this  find  led  to  documentation 
of  an  additional  site  in  Washington 
County,  northwestern  Arkansas, 
discovered  in  1992  (Theo  Witsell  in  litt. 
2002).  hi  the  spring  of  1998,  surveys 
were  expanded  in  Arkansas,  and, 
although  no  new  sites  were  discovered 
in  the  State,  a  more  extensive 
population  of  Missouri  biadderpod  was 
found  at  the  Izard  County  site  than  nad 
been  originally  discovered  in  1997  (John 
Logan,  Arkansas  Natural  Heritage 
Commission,  pers.  comm.  1998).  The 
population  at  the  Washington  County 
site  had  not  been  observed  since  1992 
until  it  was  rediscovered  on  May  1 , 
2002,  when  approximately  500 
flowering  and  fruiting  plants  were 
discovered  on  a  small  glade  opening  at 
the  original  1992  site  (Theo  Witsell,  in 
litt.  2002).  Currently,  Missouri 
biadderpod  is  known  to  occur  at  a  total 
of  61  sites  in  4  coimties  in  Missouri  and 
2  sites  in  2  counties  in  Arkansas. 

Population  levels  of  Missouri 
biadderpod  fluctuate  widely  as  is 
typical  of  winter  annuals,  depending  on 
edaphic  (soil  components)  and  climatic 
conditions,  and  factors  such  as  seed 
crop  from  the  preceding  season,  seed 
survival  in  the  seed  bank,  recruitment   - 
from  the  seed  bank,  and  the  survival  of 
growing  plants  (Thomas  1998).  Annual 
monitoring  data  have  been  collected  for 
a  minimum  of  1 1  consecutive  years  at 
two  Missouri  sites,  and  irregular 
monitoring  has  occurred  at  numerous 
other  sites.  Thomas  (1998)  and  Boetsch 
[in  litt.  2002)  reported  changes  in 
population  status  of  Lesquerella 
filiformis  between  1988  and  2001  on 
National  Park  Service  (NPS)  property  at 
Bloody  Hill  Glade,  Wilson's  Creek 
National  Battlefield,  and  observed  that 
the  population  ranged  between  0  and 
303,446  plants,  with  an  average  annual 
population  of  63,170  plants  (Table  1). 
The  MDC  monitored  21  permanent  plots 
within  one  population  at  the  Rocky 
Barrens  Conservation  Area  between 
1992  and  2001  and  noted  that  the 
number  of  individual  plants  varied 
between  2  and  3,584  (Tim  Smith,  MDC, 
in  litt.  2002,  Table  1).  Monitoring  of  a 
population  at  Cave  Springs  Outcrop 
Glade  in  Dade  County  in  1980, 1984, 
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1988.  1990,  and  1993  yielded  500,  545, 
50,  0,  and  0  plants,  respectively  (MDC 
2002a).  To  date,  the  maximum 
population  estimate  at  the  Izard  County, 
AR,  site  has  been  "tens  of  thousands  of 
plants,"  in  1997,  while  in  1999  only  a 
few  plants  were  found  at  the  same  site 
(Theo  Witsell,  in  lift.  2002).  Irregular 
monitoring  (a  minimum  of  4  years  of 
data  between  1993  and  1999)  at  seven 
Nature  Conservancy  registry  sites 
yielded  similar  fluctuations  in 
population  numbers  as  described 
elsewhere,  with  estimates  ranging  from 
0  to  47  plants  at  the  smallest  population 
and  3  to  3,448  plants  at  the  largest 
(Susanne  Greenlee.  TNC,  in  litt.  1999. 
MDC  2002a). 

Table  1.— Annual  Population  Esti- 
mates OF  Missouri  Bladderpod 
ON  Bloody  Hill  Glade  (Wilson's 
Creek  National  Battlefield)  and 
in  21  Plots  at  Rocky  Barrens 
Conservation  Area,  Greene 
County,  MO,  1988-2001 

[From  Thomas  1998;  Tim  Smith,  in  litt.  2002; 
John  Boetsch,  in  litt.  2002] 


Estimated  population  size 
(numt)er  of  plants) 

Year 

.  Rocky 

B'ojgyHill       c?nXa- 

G"^*^            tionArea 

i     (21  plots) 

1968 

58,351 
31,911 
10,154 

303,446 
24,61 1 
0 
0 
18,514 
88.166 
33.873 
30,475 
66,650 
72,623 

145,604 

_ 

1969 



1990 

1991  

— 

1992     ,     

110 

1993 

1,211 

1994 

1995 

1996 

200 

2,295 

224 

1997 

1996 

3,584 
1 ,283 

"1999 

320 

2000 

2001  

143 
2 

Average  

63,170 

'937 

'  Average  within  21  permanent  plots — total 
population  size  at  this  site  is  much  larger 

An  examination  of  the  status  of  most 
extant  sites  following  the  procedures 
established  by  Hickey  (1988)  was 
conducted  in  the  spring  of  2000.  Hickey 
visited  52  extant  sites  between  April 
and  May  and  noted  that:  (1)  Populations 
of  the  species  were  found  in  the  same 
terrace  or  rock  shelf  as  they  were  in 
1988-1990,  and  (2)  some  sites  exhibited 
lower  numbers  than  in  1988-1990, 
apparently  attributable  to  the  drought 
conditions,  increase  in  cedar  density  or 
encroachment  of  other  woody 
vegetation,  or  competition  from  exotic 


species  of  brome  grasses  [Bmmus  spp.). 
Increases  in  population  density  at  some 
locations  apparently  resulted  from  tree 
removal  and  maintained  grazing  (Hickey 
2000).  Continued  long-term  monitoring 
of  some  larger  sites  in  Missouri  and  the 
site  in  Izard  Coimty,  AR,  is  also 
planned. 

In  years  when  germination, 
overwinter  survival,  seedling 
establishment,  and  plant  growth  are 
ideal,  Lesquerella  filiformis  populations 
can  be  so  large  as  to  make  rangewide 
population  estimates  extremely 
difficult.  Despite  the  difBculty, 
estimates  made  by  Hickey  (1988)  at  55 
sites  in  Missoufi  yielded  approximately 
400,000  plants.  Had  rangewide 
estimates  been  taken  in  1991  when 
303,446  plants  were  estimated  at  Bloody 
Hill  Glade.  Wilson's  Creek  National 
Battlefield  (Table  1,  Thomas  1998),  the 
population  that  year  likely  would  have 
exceeded  500,000  plants.  However, 
given  the  extreme  annual  fluctuations  in 
population  size,  only  long-term 
monitoring  efforts  patterned  similarly  to 
the  protocol  developed  for  the  Wilson's 
Creek  National  Battlefield  (Kelrick 
2001a.  2001b)  can  accurately  reflect  the 
true  population  status  and  trend  of  this 
species  and  effectively  evaluate  the 
efficacy  of  management  regimes  on 
bladderpod  habitat  (Thomas  1998). 

The  current  63  extant  sites  have  the 
following  Natural  Community  rankings 
by  The  Nature  Conservancy  (TNC):  (1) 
11  (10  in  Missouri  and  1  in  Arkansas) 
are  graded  A  (i.e.,  are  relatively  stable 
and  undisturbed  natural  communities 
with  a  high  diversity  of  conservative 
species);  (2)  18  (all  in  Missouri)  are 
graded  B  (i.e.,  late  successional  or 
lightly  disturbed  communities,  or 
recently  lightly  disturbed  or  moderately 
disturbed  in  the  past  but  now  recovered, 
and  the  biological  diversity  has  not  been 
greatly  reduced);  (3)  1  in  Arkansas  is 
graded  AB  (i.e.,  intermediate  between  A 
and  B);  (4)  17  in  Missouri  are  graded  C 
(i.e.,  midsuccessional.  moderately  to 
heavily  disturbed  communities,  or 
moderate  recent  disturbance  or  heavy 
past  disturbance  with  decreased  recent 
distiu-bance):  and  (5)  16  in  Missouri  are 
graded  D  (i.e.,  early  successional  or 
severely  disturbed  communities  where 
the  structure  and  composition  of  the 
community  has  been  severely  altered    . 
with  few  characteristic  native  species 
present)  (MDC  2002a.  Theo  Witsell.  in 
litt.  2002). 

Threats  identified  by  the  Service  at 
the  time  of  listing  (52  FR  679,  January 
8, 1987)  were:  (1)  Vulnerability  of  small 
populations  to  overcollecting  and 
.human  disturbance,  (2)  lack  of  research 
on  proper  management  techniques 
necessary  to  maintain  and  promote 


populations  of  the  species,  (3)  potential 
impacts  of  annual  maintenance 
activities  to  populations  located  on 
highway  rights-of-way,  (4)  seed 
destruction  by  insects  and  fungal 
infections,  and  (5)  inadequate  protection 
or  management  on  public  and  private 
property  necessary  for  the  species' 
continued  existence.  Subsequently,  the 
Service  (1988)  documented  the  presence 
of  exotic  plant  species,  such  as  Bromus 
teetotum  (a  cheat  grass),  in  bladderpod 
habitat  as  a  significant  threat,  and  this 
was  further  supported  by  observations 
by  Hickey  (1988.  2000)  and  Thomas 
(1996. 1998).  Additionally.  Hickey 
(1988.  2000)  and  Thomas  (1996) 
identified  development,  especially  land- 
use  changes  resulting  from  urban 
expansion,  as  a  major  threat  to  the    - 
species,  and  Hickey  (1988)  noted  an 
increase  in  grazing  pressiue  at  some  of 
the  sites  discovered  during  a  four- 
coujity  survey. 

Although  no  specific  reclassification 
(endangered  to  threatened)  criteria  were 
provided  in  the  Recovery  Plan,  the 
following  recovery  (delisting)  criteria 
were  given:  30  self-sustaining 
populations,  15  of  which  are  in  secure 
ownership,  must  be  at  least  one-half 
acre  in  size  each  and  show  self- 
sustaining  populations  for  at  least  7 
years  (U.S.  Fish  and  Wildlife  Service 
1988).  We  indicated  that  these  recovery 
goals  could  be  accomplished  through 
the  following  actions:  (1)  An  inventory 
of  suitable  habitat  for  new  populations, 
(2)  the  protection  and  management  of 
existing  populations,  (3)  the  continued 
monitoring  of  populations  and  initiation 
of  research  on  the  species,  (4)  the 
development  and  initiation  of 
management  programs  on  protected 
sites,  (5)  the  establishment  of  new 
populations  on  public  land,  and  (6)  the 
development  of  public  awareness  and 
support  to  further  the  conservation  of 
the  species. 

Although  some  information  gaps 
concerning  the  life  history  requirements 
of  Lesquerella  filiformis  remain, 
research  conducted  since  the  species 
was  listed  in  1987  has  significantly 
improved  our  understanding  of  the 
ecological  needs  of  this  species.  Dr. 
Michael  Kelrick  (Tnunan  State 
University,  MO)  has  conducted  and 
supervised  graduate  student  work  on 
demographics,  seed  bank  ecology, 
matrix  population  dynamics  used  in  the 
development  of  a  population  model  and 
protocol  for  long-term  monitoring, 
analyses  of  the  effectiveness  of  various 
management  prescriptions  utilized  to 
restore  and  enhance  bladderpod  habitat, 
reproductive  success,  fecundity,  and 
factors  influencing  germination, 
seedling  establishment  and  vegetative 
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growth,  metapopulation  dynamics,  and 
genetic  diversity  within  and  between 
populations  (e.g..  Harms  1992;  Graham 
1994).  Lisa  Potter  Thomas  of  the  NPS  at 
Wilson's  Creek  National  Battlefield  has 
also  conducted  extensive  research  on 
the  species  involving  life  history 
ecology  (e.g.,  factors  influencing 
survivorship,  plant  vigor,  and 
reproduction);  the  potential  impacts  of 
human  foot  trampling  on  the  species; 
techniques  useful  in  controlling  exotic 
plants  in  bladderpod  habitat;  an 
examiination  of  microhabitat  parameters; 
and  demographic  studies  that  centered 
on  germination,  density  of  flowering 
stems,  survivorship,  and  fecundity 
(Thomas  and  Jackson  1990;  Thomas  and 
Willson  1992;  Thomas  1996,  1998). 
Other  recommended  research  and 
recovery  activities  include:  (1) 
Investigating  the  pollination  ecology  of 
the  species;  (2)  revising  the  Recovery 
Plan  objective  established  in  1988  to 
reflect  the  cturent  knowledge  of  the 
species:  (3)  securing  funding  to  provide 
necessary  information  essential  to 
complete  recovery  and  to  facilitate  the 
removal  of  the  species  from  the  list  of 
federally  protected  species;  (4) 
evaluating  the  efficacy  of  different 
management  techniques;  and  (5) 
assuring  that  threats  such  as  lu-ban 
development  and  competition  from 
exotic  plants,  both  of  which  result  from 
rapid  population  growth  and 
urbanization,  do  not  increase  (The 
Nature  Conservancy  2002;  Hickey  1988; 
U.S.  Fish  and  Wildlife  Service  1988; 
Thomas  and  Jackson  1990;  Thomas 
1996). 

Previous  Federal  Actions 

Section  12  of  the  Act  directed  the 
Secretary  of  the  Smithsonian  Institution 
to  prepare  a  report,  within  1  year  after 
passage  of  the  Act,  on  those  plants 
considered  to  be  endangered, 
threatened,  or  extinct.  This  report, 
designated  as  House  Document  No.  94- 
51,  was  presented  to  Congress  on 
January  9.  1975,  On  July  1.  1975,  the 
Director  of  the  Service  published  a 
notice  in  the  Federal  Register  (40  FR 
27823)  of  his  acceptance  of  the  report  of 
the  Smithsonian  Institution  as  a  petition 
within  the  context  of  section  4(c)(2)  of 
the  Act  (petition  acceptance  is  now 
governed  by  section  4(b)(3)  of  the  Act. 
as  amended),  and  of  his  intention 
thereby  to  review  the  status  of  the  plant 
taxa  named  within.  Lesquerella 
filiformis  was  named  in  the 
Smithsonian  report  as  endangered  and 
was  included  in  the  Service's  1975 
notice  of  review,  A  subsequent  notice  of 
review  published  in  the  December  15, 
1980,  Federal  Register  (45  FR  82480) 


included  L.  filiformis  as  a  Category  1 
species,  indicating  that  we  believed 
there  was  sufficient  biological 
information  to  support  a  proposal  to  list 
the  species  as  endangered  or  threatened. 

The  Endangered  Species  Act 
Amendments  of  1982  required  that  all 
petitions,  including  the  report  of  the 
Smithsonian  Institution,  still  pending  as 
of  October  13,  1982,  be  treated  as 
received  on  that  date.  Section  4(b)(3)  of 
the  Act,  as  amended,  requires  that, 
within  12  months  of  the  receipt  of  such 
a  petition,  a  finding  be  made  as  to 
whether  the  requested  action  is 
warranted,  not  warranted,  or  warranted 
but  precluded  by  other  higher  priority 
activities  involving  additions  to  or 
removals  fit)m  the  Federal  Lists  of 
Endangered  and  Threatened  Wildlife 
and  Plants.  Therefore,  on  October  13, 
1983;  October  12, 1984;  and  again  on 
October  11,  1985,  the  Service  made  the 
finding  that  listing  of  Lesquerella 
filiformis  was  warranted  but  precluded 
by  other  pending  listing  activities.  The 
proposed  rule  to  list  L.  filiformis  as 
endangered  was  published  on  April  7, 
1986  (51  FR  11874),  and  the  final  rule 
was  published  on January  8.  1987  (52 
FR  679).  The  Recovery  Plan  was 
approved  on  April  7,  1988  (U.S.  Fish 
and  Wildlife  Service  1988). 

In  letters  dated  January  26  and 
February  17,  1998,  the  Service  received 
a  petition  from  the  MDC  to  reclassify 
Lesquerella  filiformis  from  endangered    . 
to  threatened.  On  March  18,  1998,  we 
responded  and  indicated  that,  based  on 
our  Listing  Priority  Guidance  issued  on 
October  23,  1997,  we  could  not  address 
the  petition  until  we  completed  other 
higher  priority  listing  actions.  The  Act 
requires  us  to  make  certain  findings  on 
petitions  to  add  species  to  the  List  of 
Endangered  and  Threatened  Plants, 
remove  species  from  the  List,  or  change 
their  designation  on  the  List.  This 
proposed  rule  constitutes  both  our  90- 
day  finding  that  the  petitioned  action 
may  be  warranted  and  our  12 -month 
finding  that  the  action  is  warranted. 

Summary  of  Factors  Afifecting  the 

Section  4  of  the  Act  and  regulations 
(50  CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  set  forth  the  procedures  for 
determining  whether  to  add,  reclassify, 
or  remove  a  species  from  the  List  of 
Endangered  and  Threatened  Plants 
using  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Lesquerella  filiformis 
Rollins  (Missouri  bladderpod)  are  as 
follows: 


A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

At  the  time  of  listing,  Lesquerella 
filiformis  was  known  to  occiu  at  only 
nine  locations  in  Dade,  Greene,  and 
Christian  Coimties,  MO.  As  described  in 
the  BACKGROUND  section,  sun^eys  and 
research  since  that  time  have 
documented  63  extant  sites.  Currently, 
this  species  is  known  to  occur  at  a  total 
of  61  sites  in  4  counties  in  Missouri  and 
2  sites  in  2  counties  in  Arkansas.  Of 
these,  30  have  a  TNC  Nature 
Community  Rank  of  A,  B,  or  AB. 

Taking  into  consideration  aimual 
fluctuations  in  population,  the 
estimated  total  number  of  plants  known 
in  Missouri  has  increased  from 
approximately  550  plants  in  1980 
(Morgan  1980)  to  a  potential  maximum 
of  400,000-500,000  plants  when 
climatic  and  edaphic  conditions  are 
ideal  for  germination,  overwinter 
survival,  seedling  establishment, 
growth,  and  seed  production. 
Additionally,  a  maximum  of  "tens  of 
thousands"  of  plants  have  been  reported 
at  the  Izard  County,  AR.  site  (Theo 
Witsell.  in  litt.  2002).  Given  that  the  2 
sites  in  Arkansas  are  separated  by 
approximately  150  miles  and  are  about 
85-100  miles  from  the  nearest  location 
in  southwestern  Missouri,  the 
possibility  exists  that  additional 
populations  oi  Lesquerella  filiformis  are 
yet  to  be  discovered  in  southern 
Missouri  and  northern  Arkansas, 
especially  because  the  Izard  County, 
AR,  site  is  partially  dolomitic,  a 
geological  feature  previously  not 
targeted  for  surveys  in  Missouri. 

In  addition,  the  threat  of  habitat  loss 
has  been  reduced  by  the  acquisition  and 
management  of  occupied  sites  by  public 
land  management  agencies  and  TNC 
(Table  2).  The  MDC  and  TNC 
successfully  protected  one  of  the  largest 
known  sites,  Rocky  Barrens  in  Greene 
County,  MO.  by  purchasing  a  total  of 
281  acres  of  occupied  habitat  between 
1988  and  1993.  Another  five  sites  in 
Missouri  are  under  public  ownership  or 
a  long-term  conser\'ation  agreement, 
including  approximately  29  acres  at  the 
Wilson's  Creek  National  Battlefield  in 
Christian  and  Greene  Counties:  3  acres 
at  the  Nathan  Boone  State  Historic  Site 
in  Greene  County;  and  approximately  40 
acres  at  the  Bois  D'Arc  Conservation 
Area  in  Greene  County,  an  MDC 
property.  Additionally,  TNC  has 
seciu-ed  a  100-year  lease  to  manage  47 
acres  of  bladderpod  habitat  at  South 
Greenfield  Glade  in  Dade  County,  MO 
(Beth  Churchwell,  TNC,  pers.  comm. 
2000). 
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Table  2.— Beneficial  Activities  To  Enhance  Missouri  Bladderpod  Sites  Under  Public  Ownership  Or  A  Long- 
Term  Easement  Agreement 


Site 


Wilsons  Creek  National 
Battlefield. 


Rocky  Barrens  Conserva- 
tion Area. 


Rocky  Barrens 


Bois  D'Arc  Conservation 
Area. 

Nattian  Boone  State  Historic 
Site 


Soutti  GreentiekJ 


Managing 
agency 


National  Park 
Service. 


Missouri  Depart- 
ment of  Con- 
servation 

Tfie  Nature  Con- 
servancy. 

Missouri  Depart- 
ment of  Con- 
servation. 

Missouri  Depart- 
ment of  Nat- 
ural Re- 
sources. 

The  Nature  Con- 
servancy. 


Acreage 


4  sites. 
-29 
acres. 


191  acres 
90  acres  .. 
40  acres  .. 
3  acres  .... 


47  acres 


Management  activities 


Control  of  woody  vegetation,  exotk: 
grasses,  and  sericea  lespedeza 
using  a  variety  of  methods,  including 
prescribed  buming.  mechanrcal  re- 
moval, and  reducing  foot  traffic  im- 
pacts. 

Control  of  woody  vegetation  and  exotic 
grasses  using  prescribed  buming 
and  mechank:al  removal. 

Control  of  woody  vegetation  and  exotic 
grasses  using  prescribed  buming 
and  mechanical  removal. 

Control  of  woody  vegetation  and  exotk: 
grasses  using  prescribed  buming 
and  mechancal  removal. 

Control  of  woody  vegetation  and  exotk: 
grasses  using  prescribed  buming; 
fencing  to  eliminate  cattle  from  occu- 
pied habitat 

Control  of  woody  vegetation  and  exotk: 
grasses  using  prescrik>ed  buming 
and  mechank:al  removal. 


Otfier  consen/ation 
activities 


Ongoing  monitoring  and  demographk»; 
life  history  and  micro-habitat  studies; 
publk:  outreach  and  education. 


Ongoing  monitoring;  public  outreach 
and  education;  support  of  various  re- 
search projects. 

Ongoing  monitoring;  puWk;  outreach 
and  education;  support  of  various  re- 
search projects. 

Origoing  monitoring;  publk:  outreach 
arKJ  educatk>n. 

Ongoing  monitoring;  planned  develop- 
n>ent  of  interpretative  program. 


Ongoing  monitoring  and  ftoristk:  inven- 
tories of  associated  species. 


The  MDNR.  MDC,  TNC.  and  Wilson's 
Creek  National  Battlefield  have 
undertaken  various  management 
activities  to  further  the  conservation  of 
the  species  (Table  2).  Management 
techniques  that  have  been  effective  in 
enhancing  bladderpod  habitat  include 
prescribed  buming,  chainsawing,  and 
bulldozing  to  control  the  encroachment 
of  woody  vegetation  such  as  red  cedar 
(Juniperus  virginiana)  and  exotic  plants 
such  as  annual  brome  grasses  (Bromus 
spp.)  and  sericea  lespedeza  (Lespedeza 
cuneata).  rerouting  hiking  trails  to 
reduce  potential  impact  from  foot 
traffic,  and  installing  fencing  to  exclude 
cattle  from  occupied  habitat  (Table  2). 
In  particular,  prescribed  burning  is  a 
^   highly  beneficial  technique  to  improve 
bladderpod  habitat.  In  1988.  an 
estimated  1 ,500  plants  were  counted  at 
Rocky  Barrens  Conservation  Area 
(Hickey  1988),  and  2.000  plants  were 
determined  to  occiu  on  the  same  site  in 
1992  (MDC  2002a).  In  August  1993. 
MDC  conducted  a  controlled  bum  on 
the  area  (Figg  and  Priddy  1994).  and 
over  50.000  plants  were  estimated  in 
May  1994  (MDC  2002a).  The  species 
responded  similarly  at  the  same  site  in 
the  spring  of  1997  and  1998.  following 
controlled  bums  in  August  1996  {Figg 
and  Davit  1997)  and  1997.  MDC  botanist 
Tim  Smith  estimated  that  the 
population  at  the  site  in  May  1998 
contained  "tens  of  thousands"  of  plants 
(MDC  2002a). 

Additional  protection  and 
management  of  bladderpod  habitat  has 
occurred  through  TNC's  Registry 


Progranr.  Between  1986  and  1996,  nine 
sites  in  Christian,  Dade,  and  Greene 
Counties  were  added  to  the 
organization's  Registry  Program.  Under 
this  program,  private  landowners  have 
an  agreement  with  TNC  to  protect 
Missouri  bladderpod  sites  to  the  best  of 
their  ability  and  to  notify  TNC  regarding 
any  new  threats  to  the  species  or  its 
habitat  or  if  the  landowner  plans  to  sell 
the  property.  Additionally.  TNC 
personnel  assist  private  landowners  by 
providing  management  suggestions, 
including  the  development  of  site- 
specific  plans,  and  by  notifying  them  of 
various  landowner  incentive  programs 
that  promote  Best  Management 
Practices.  Best  Management  Practices 
developed  by  MDC  (2000)  include 
surveys  for  bladderpod  and  bladderpod 
habitat,  controlling  the  encroachment  of 
eastem  red  cedars  and  exotic  species 
onto  glade  habitat  through  mechanical 
cutting  and  prescribed  fire,  avoiding  the 
use  of  nonspecific  herbicides  between 
October  and  July  in  occupied 
bladderpod  habitat,  and  avoiding  heavy 
grazing  or  grazing  during  flowering  and 
fmiting  periods  (March-July)  (Susanne 
Greenlee,  TNC,  pers.  comm.  1998). 

In  1998,  the  Service  provided  funding 
to  TNC  to  enhance  90  acres  of  degraded 
bladderpod  habitat  on  Rocky  Barrens 
Conservation  Area  in  Greene  County. 
Missouri  bladderpod  habitat  was 
improved  by  prescribed  fire  and  cutting 
of  invasive  eastern  red  cedar  trees. 
Although  a  thorough  estimate  of 
Missouri  bladderpod  plants  has  not  yet 
been  possible  on  the  managed  area  since 


these  restoration  efforts  were  conducted 
in  1998,  flowering  plants  were  observed 
at  the  location  in  1999  (Doug  Ladd, 
TNC,  pers.  comm.  2000). 

Potential  impacts  to  populations  of 
Lesquerella  filiformis  on  rights-of-way 
maintained  by  the  Missouri  Department 
of  Transportation  (MODOT)  was  another 
threat  identified  at  the  time  of  listing  (52 
FR  679,  January  8,  1987)  and  also  when 
the  Recovery  Plan  was  completed  for 
the  species  (U.S.  Fish  and  Wildlife 
Service  1988).  Education  programs 
within  the  MODOT  have  significantly 
reduced  the  potential  impact  of  mowing 
or  chemical  treatment  of  highway  rights- 
of-way.  Maintenance  supervisors  who 
work  within  the  range  of  Missouri 
bladderpod  in  Missouri  have  been 
alerted  to  the  location  of  extant 
populations  and  have  been  trained  in 
the  identification  and  habitat  needs  of 
the  species.  Consequently,  most 
maintenance  activities  that  may  impact 
the  species  are  avoided.  In  situations 
where  potential  impacts  are 
unavoidable,  MODOT,  as  a  designated 
representative  for  the  Federal  Highway 
Administration,  initiates  consultation 
with  the  Service  and  further  discusses 
such  activities  with  the  MDC  to 
minimize  these  impacts  (Gene  Gardner, 
MODOT,  pers.  comm.  2000). 

The  expansion  of  the  exotic  brome 
grasses  Bromus  tectorum  L.  and  B. 
sterilis  L.  has  been  identified  by  some  as 
a  potential  threat  to  the  Missouri 
bladderpod  (The  Nature  Conservancy 
2002;  Hickey  1988;  U.S.  Fish  and 
Wildlife  Service  1988;  Thomas  and 
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Jackson  1990;  Thomas  1996;  Hickey 
2000).  Thomas  and  Jackson  (1990), 
however,  indicated  that  exotic  species 
of  Bromus  spp.  can  be  controlled  with 
a  combination  of  management 
techniques.  While  such  management  is 
xmdoubtedly  labor-intensive,  and 
continued  monitoring  of  this  threat  is 
warranted,  there  is  no  solid  evidence  to 
date  that  these  exotic  grasses  have 
eliminated  populations  of  Lesquerella 
filiformis,  especially  in  areas  that  are 
regularly  managed  by  techniques  such 
as  prescribed  fire.  Nonetheless,  further 
research  on  the  potential  adverse 
impacts  of  brome  grasses  to  Missouri 
bladderpod  is  clearly  warranted. 

The  glade  and  other  rocky  habitats 
where  Lesquerella  filiformis  is  foimd 
were  probably  maintained  historically 
by  fires.  The  cessation  or  significant 
reduction  in  the  number  of  fires 
occurring  on  glades  in  the  last  few 
centuries  has  enabled  woody  vegetation, 
such  as  red  cedar,  to  encroach  onto 
bladderpod  habitat.  The  encroachment 
of  such  woody  vegetation  onto  glades 
occupied  by  Lesquerella  filiformis  has 
been  frequently  listed  as  a  threat  to  this 
species'  continued  existence  (Hickey 
1988;  Thomas  and  Jackson  1990; 
Thomas  1996;  The  Nature  Conservancy 
2002).  Recent  research  by  MDC  and 
TNC  at  the  Rocky  Barrens  Conservation 
Area  and  Preserve  in  Greene  Coimty, 
MO,  has  provided  strong  evidence  that 
this  species  responds  well  on  glades 
that  have  been  cleared  of  woody 
vegetation  by  the  combination  of  cedar 
tree  removal  and  the  use  of  controlled 
fires  (Figg  and  Davit  1997).  Prescribed 
bums  have  been  conducted  on  six  sites 
under  public  ownership  with  positive 
results  (Table  2).  This  management  tool 
may  be  used  at  additional  bladderpod 
sites. 

Grazing  and  haying  are  potential 
threats  to  Missouri  bladderpod 
populations  luider  private  ownership 
(U.S.  Fish  and  Wildlife  Service  1988). 
Overgrazing  may  impact  small 
populations  of  the  plant,  but  minor 
grazing  actually  enhances  these 
piopulations  (MDC  1997).  Presently, 
there  are  no  known  incidents  where 
haying  has  been  a  threat  to  existing 
Missouri  bladderpod  populations. 
The  poor,  rocky,  thm  soils  over 
bedrock  make  bladderpod  habitat 
nonconducive  to  increases  in 
agricultural  development  within  the 
species'  range  in  Missouri.  Hickey 
(2000)  reported  that  one  population  was 
destroyed  by  construction  of  a  putting 
green  on  a  golf  course  and  another  was 
destroyed  as  a  result  of  residential 
construction.  Thus,  as  discussed  by 
Hickey  (1988,  2000)  and  Thomas  (1996), 
the  species'  habitat  is  threatened  most 


by  urban/subiu'ban  expansion  and 
development. 

The  Service,  TNC,  and  all  public  land 
management  agencies  with  extant  sites 
on  lands  under  their  jurisdiction  have 
been  actively  involved  in  various 
aspects  of  public  outreach  and 
education  associated  with  Missouri 
bladderpod.  These  include  developing 
landowner  contact  programs,  producing 
educational  brochures,  and  holding 
identification  and  ecology  workshops 
on  the  species.  In  1995,  MDC  published 
a  new  brochure  for  the  Rocky  Barrens 
Conservation  Area  that  highlighted 
Missouri  bladderpod.  In  the  same  year, 
MDC  conducted  an  identification 
workshop  for  employees  of  the  National 
Resources  Conservation  Service  (NRCS) 
and  the  Williams  Pipeline  Company  in 
Springfield,  MO.  This  workshop  was 
extremely  productive  as  it  led  to  the 
discovery  of  a  previously  unknown  site 
of  Missouri  bladderpods  along  a 
powerline  right-of-way  in  Greene 
County.  In  Febmary  1997,  MDC 
published  an  Endangered  Species  Guide 
Sheet  for  Missouri  bladderpod  and 
distributed  it  to  private  individuals  and 
public  agency  employees  through  MDC, 
TNC,  NRCS.  and  the  University  of 
Missouri  Extension  Service.  The 
brochure  provided  information  on 
identification,  life  history  requirements, 
habitat,  distribution,  causes  of  historic 
decline,  cxurent  threats  to  the  species, 
and  management  giiidelines  that  would 
contribute  to  bladderpod  recovery. 

Public  outreach  materials  developed 
for  Missouri  bladderpod  include  a  Best 
Management  Practice  Guide  Sheet 
distributed  by  MDC  (2000)  that  outlines 
suggested  management  practices  for 
projects  that  could  potentially  impact 
the  species  identified  by  MDC  diuing 
environmental  reviews.  A  public 
information  endangered  species  card 
was  published  by  the  Conservation 
Commission  of  the  State  of  Missouri 
(1999).  The  species  was  also  highlighted 
in  two  separate  issues  of  MDC's 
Missouri  Conservationist  (Jime  1995  and 
Febmary  1999)  involving  endangered 
species. 

In  1992,  MDC  and  the  Service 
cooperated  in  a  landovirner  contact 
program  involving  25  private 
landowners  with  extant  populations  of 
Lesquerella  filiformis  in  an 
approximately  5-square-mile  area  in 
Greene  County,  MO.  The  purpose  of  the 
program  was  to  educate  the  landowners 
on  the  habitat  needs  of  Missouri 
bladderpod  and  to  suggest  compatible 
land  management  techniques  that 
wovdd  benefit  the  species.  Over  80 
percent  of  the  people  contacted 
responded  favorably  to  the  protection 
and  management  of  the  bladderpod  and 


its  habitat  (Amy  Salveter,  U.S.  Fish  and 
Wildlife  Service,  pers.  comm.  2000). 
Although  great  progress  has  been 
made  toward  the  recovery  of  Lesquerella 
filiformis,  the  species  is  still  threatened 
by  urban/subuii)an  expansion  and 
development  and  encroachment  of 
invasive  woody  plants  and  exotic 
pasting  grasses.  The  recent  discoveries 
in  northeastern  Arkansas  indicate  that 
additional  surveys  in  southern  Missouri 
and  northern  Arkansas  are  warranted. 
Additionally,  population  estimates  at  all 
extant  sites  in  Missouri  in  one  year  have 
not  been  undertaken  since  observations 
made  by  Hickey  (1988).  Extended 
demographic  analyses  conducted  by 
Thomas  (1996),  Kehick  (2001a,  2001b), 
and  Smith  (in  lift.  2002)  strongly  suggest 
that  a  well-established  long-term 
monitoring  program  is  necessary  to 
accurately  detect  population  trends. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

At  the  time  of  listing,  overcollecting 
by  botanists  and  flower  garden 
enthusiasts  was  considered  a  threat  to 
the  species'  continued  existence. 
Although  Steyermark  (1963)  indicated 
that  Missouri  bladderpod  is  a  desirable 
addition  to  rock  gardens,  and  the 
Service  postulated  that  the  species  may 
be  vulnerable  to  overcollection  at  the 
time  of  fisting  (52  FR  679,  January  8, 
1987),  there  is  no  evidence  to  date  that 
such  activities  have  taken  place. 
Additionally,  given  the  large  number  of 
currently  known  extant  sites  (61  in 
Missouri  and  2  in  Arkansas),  adverse 
impacts  from  overcollecting  by 
wildflower  enthusiasts  or  botanical 
collectors  is  extremely  unlikely,  even 
during  years  when  the  number  of 
flowering  individuals  is  low. 
Overutilization  is  no  longer  believed  to 
pose  a  distinct  threat  to  tibis  species. 

C.  Disease  or  Predation 

Morgan  (1983)  studied  one  population 
of  Lesquerella  filiformis  at  Wilson's 
Creek' National  Battlefield  in  Greene 
County,  MO,  and  determined  that  insect 
predation  and  fungal  infection  damaged 
seed  set.  Although  there  may  be  a 
concern  for  such  impacts  during  low 
population  levels,  it  is  likely  that 
Missouri  bladderpod  has  adapted  to 
such  natural  influences  and  the  species 
is  probably  well  buffered  against  these 
natiu^  occurrences  at  more  robust 
population  levels.  To  date,  there' is  no 
evidence  that  these  agents  are  exotic  to 
the  species'  habitat,  or  that  naturally 
ocoirring  incidents  of  disease  or 
predation  have  contributed  to  a  recent 
decline  in  any  of  the  known  extant 
populations. 
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D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  MDC  recently  adopted  the 
conservation  status  ranking  system 
developed  by  NatureServe,  TNC,  and 
the  Natural  Heritage  Network  for  global 
(G  ranks)  and  State  (S  ranks)  rankings 
for  all  State-  and  federally-listed  species 
in  Missouri  (Missouri  Natural  Heritage 
Program  2001).  Lesquerella  filiformis  is 
officially  listed  in  Missouri  as  rare  and 
uncommon,  with  a  ranking  of  S3  (rare 
and  uncommon  in  the  State;  21  to  100 
occiurences),  and  G2  (imperiled 
globally  because  of  extreme  rarity  or 
because  of  some  factor(s)  making  it 
especially  vulnerable  to  extinction; 
typically  5  or  fewer  occiurences  or  very 
few  remaining  individuals  or  acres). 
This  species  is  also  listed  in  the  Wildlife 
Code  of  Missouri  (MDC  2002b).  Species 
listed  in  the  Wildlife  Code  of  Missouri 
under  3CSR10-4.111  are  protected  by 
State  Endangered  Species  Law  252.240. 
Missouri  regulations  prohibit  the 
exportation,  transportation,  or  sale  of 
plants  on  the  State  or  Federal  lists.  A 
small  percentage  of  Missouri's 
populations  of  Missouri  bladderpod 
occiu-  on  lands  either  administered  by 
MDC,  MDNR,  NFS,  or  TNC.  These 
agencies  prohibit  the  removal  of  this 
plant  from  their  properties  without  a 
collector's  permit. 

Currently,  Lesquerella  filiformis  is 
State-listed  in  Arkansas  as  Si  (critically 
imperiled  in  the  State  because  of 
extreme  rarity  or  because  of  some 
factor(s)  making  it  especially  vulnerable 
to  extirpation  from  the  State;  typically  5 
or  fewer  occurrences  or  very  few 
remaining  individuals;  Theo  Witsell,  in 
litt.  2002)  but  receives  no  additional 
protection  other  than  those  specified 
'  under  the  Act  (John  Logan,  pers.  comm. 
1998). 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

Various  human  disturbances  were " 
considered  as  threats  to  the  species  at 
the  time  Lesquerella  filiformis  was  listed 
in  1987  (52  FR  679,  January  8,  1987). 
Thomas  and  Willson  (1992)  examined 
the  potential  impact  of  trampling  on  a 
population  at  Wilson's  Creek  National 
Battlefield  and  noted  that  the  species' 
survival  decreased  by  42  percent  when 
subjected  to  the  highest  level  of 
trampling  intensity.  Although  the 
number  of  populations  of  L.  filiformis 
on  public  areas  that  receive  high  levels 
of  trampling  are  few  in  number, 
precautions  will  need  to  be  taken  in  the 
future  to  protect  Missouri  bladderpod 
habitat  at  such  locations.  Other  studies 
and  observations,  however,  suggest  that 
this  species  actually  benefits  &t>m  low 


to  moderate  levels  of  human-induced 
disturbance  that  reduce  woody 
encroachment  and  stimulate  seed  bank 
germination  through  soil  disturbance 
(MDC  1997;  Jerry  Conley,  MDC,  in  litt. 
1998).  Excessive  distiuttance  from 
trampling,  overgrazing  by  livestock,  and 
significant  alterations  of  glade  habitat 
through  the  use  of  ground-moving 
equipment  could  become  increased 
threats  to  the  species  in  the  futtu«  and 
should  be  closely  monitored. 

Summary  of  Status 

Under  the  Act,  an  endangered  species 
is  defined  as  one  that  is  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range.  A  threatened 
species  is  defined  as  one  that  is  likely 
to  become  an  endangered  species  within 
the  foreseeable  futiue  throughout  all  or 
a  significant  portion  of  its  range.  Given  ' 
that  (1)  Lesquerella  filiformis  now 
occius  at  61  sites  in  Missouri  and  2  sites 
in  Arkansas  (an  increase  of  54  sites 
since  listing);  (2)  6  sites  in  Missouri  are 
under  public  ownership  or  under  a, 
long-term  conservation  agreement  and 
are  managed  to  benefit  the  species;  (3) 
9  additional  sites  in  Missouri  receive 
some  degree  of  protection  as  part  of 
TNC's  Registry  Program;  (4)  the  species 
responds  well  to  the  proper 
management  of  its  habitat,  especially 
cedar  tree  removal  and  controlled 
biuning:  (5)  minor  levels  of  distiubance 
may  actually  benefit  rather  than  hinder 
the  species;  and  (6)  significant 
knowledge  has  been  gained  regarding 
the  life  history  requirements  and 
population  dynamics  of  the  species,  we 
no  longer  believe  that  this  species  meets 
the  definition  of  an  endangered  species. 

Although  there  has  been  a 
considerable  increase  in  the  number  of 
known  populations,  an  expansion  of  the 
known  range  of  the  species,  and  a 
sizeable  increase  in  the  number  of 
known  individual  plants,  the  Missouri 
bladderpod  has  not  recovered  to  the 
point  that  it  can  be  removed  (delisted) 
from  the  Federal  List  of  Endangered  and 
Threatened  Plants.  These  numerical 
increases  are  encoiuaging,  and  they 
provide  evidence  suggesting  the  species 
has  exceeded  the  first  delisting 
criterion,  which  requires  30  self- 
sustaining  populations.  However,  the 
delisting  criteria  also  require  that  15  of 
the  populations  must  be  in  secure 
ownership,  be  at  least  one-half  acre  in 
size,  and  show  self-sustaining 
populations  for  at  least  7  years.  At  this 
time,  fewer  than  10  populations  can  be 
considered  to  be  in  seciue  ownership, 
and  only  3  of  these  populations  have 
been  monitored  for  at  least  7  years. 
Although  acreage  of  these  seciired 
populations  is  large,  because  of  the  year- 


to-year  population  fluctuations 
demonstrated  by  this  species,  at  this 
time  we  can  document  that  only  one  of 
these  three  populations  is  viable  and 
self-sustaining  for  at  least  7  years. 
Therefore,  we  believe  delisting  this 
species  would  be  prematiu«. 

Consequently,  on  the  basis  of  our 
review  of  the  best  available  scientific 
and  commercial  data,  we  propose  to 
reclassify  the  Missouri  bladderpod  frtim 
endangered  to  threatened  imder  the  Act. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  results  in 
public  awareness  and  conservation 
actions  by  Federal,  State,  tribal,  and 
local  agencies,  private  organizations, 
and  individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  plans  be  developed  for  all 
listed  species.  The  protection  required 
of  Federal  agencies  and  the  prohibitions 
against  certain  activities  involving  listed 
plants  are  discussed  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened,  and  with  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  the  species  or  destroy  or 
adversely  modify  its  critical  habitat.  If  a 
Federal  action  may  affect  a  listed 
species  or  its  criticed  habitat,  the 
responsible  Federal  agency  must  enter 
into  consultation  with  us. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plants.  With  respjsct  to 
Lesquerella  filiformis,  all  prohibitions  of 
section  9(a)(2)  of  the  Act,  implemented 
by  50  CFR  17.71  for  threatened  plants, 
apply.  These  prohibitions,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  coiuse  of  a 
commercial  activity,  sell  or  offer  for  sale 
in  interstate  or  foreign  commerce,  or 
remove  and  reduce  the  species  to 
possession  bom  areas  under  Federal 
jurisdiction.  In  addition,  for  plants 
listed  as  endangered,  the  Act  prohibits 


Federal  Register /Vol.  68,  No.  Ill /Tuesday,  June  10,  2003 /Proposed  Rules 


34575 


malicious  damage  or  destruction  on 
areas  imder  Federal  jurisdiction  and  the 
removal,  cutting,  digging  up,  or 
damaging  or  destroying  of  such  plants 
in  knowing  violation  of  any  State  law  or 
regulation,  or  in  the  coxvse  of  violating 
State  criminal  trespass  law.  Seeds  bom 
cultivated  specimens  of  threatened 
plants  are  exempt  bom  these 
prohibitions  provided  that  their 
containers  are  marked  "Of  Cultivated 
Origin."  Certain  exceptions  to  the 
prohibitions  apply  to  oiir  agents  and 
State  conservation  agencies. 

The  Act  and  50  CFR  17.72  also 
provide  for  the  issuance  of  permits  to 
carry  out  otherwise  prohibited  activities 
involving  threatened  plants  under 
certain  circumstances.  Such  permits  are 
available  for  scientific  purposes  and  to 
enhance  the  propagation  or  survival  of 
the  species.  For  threatened  plants, 
permits  also  are  available  for  botanical 
or  horticultural  exhibition,  educational 
purposes,  or  special  piuposes  consistent 
with  the  purpose  of  the  Act.  We 
anticipate  that  few  trade  permits  would 
ever  be  sought  or  issued  for  Lesquerella 
filiformis  because  the  plant  is  not  in 
cultivation  or  common  in  the  wild. 
This  rule  proposes  to  change  the 
status  of  Lesquerella  filiformis  at  50  CFR 
17.12  from  endangered  to  threatened.  If 
made  final,  this  rule  would  formally 
recognize  that  this  species  is  no  longer 
in  imminent  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range.  Collection,  damage,  or 
destruction  of  threatened  plants  on 
Federal  lands  is  prohibited,  although  in 
appropriate  cases  a  Federal  endangered 
species  permit  may  be  issued  to  allow 
collection.  Such  activities  on  non- 
Federal  lands  would  constitute  a 
violation  of  section  9,  if  conducted  in 
knowing  violation  of  State  law  or 
regulations  or  in  violation  of  State 
criminal  trespass  law.  Section  7  of  the 
Act  would  still  continue  to  protect  this 
species  from  Federal  actions  that  would 
jeopardize  its  continued  existence.  We 
are  not  aware  of  any  otherwise  lawful 
activities  being  conducted  or  proposed 
by  the  public  that  will  be  affected  by 
application  of  section  9  to  this  listing. 

Finalization  of  this  rule  will  not  be  an 
irreversible  action  on  the  part  of  the 
Service.  Reclassiiying  Lesquerella 
filiformis  to  endangered  may  be 
considered  if  changes  occur  in 
management,  habitat,  or  other  factors 
that  negatively  alter  the  species'  status 
or  increase  threats  to  its  survival. 

Questions  regarding  whether  specific 
activities  will  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  the  Service's  Columbia 
Field  Office  (see  the  ADDRESSES  section). 
Requests  for  copies  of  the  regulations 


concerning  listed  plants  and  general 
inquiries  regarding  prohibitions  and 
issuance  of  permits  under  the  Act  may 
be  addressed  to  the  U.S.  Fish  and 
Wildlife  Service.  BHW  Federal 
Building,  1  Federal  Drive,  Fort  Snelling, 
MN  55111  (phone  612/713-5350, 
facsimile  612/713-5292). 

Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  will  be  as 
acciuate  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  Our  practice  is  to  make 
comments,  including  names  and  home 
addresses  of  respondents,  available  for 
public  review  during  regular  business 
hours.  In  some  circumstances,  we  will 
withhold  a  respondent's  identity  from 
the  rulemaking  record,  as  allowable  by 
law.  If  you  wish  for  us  to  withhold  your 
name  or  address,  you  must  state  this 
request  prominently  at  the  beginning  of 
your  comment.  We  will  not  consider 
anonymous  comments.  We  will  make  all 
submissions  from  organizations  ot 
businesses  available  for  public 
inspection  in  their  entirety  (see 
ADDRESSES  section).  Comments  are 
particularly  sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species; 

(2)  The  location  of  any  additional 
populations  of  this  species; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species;  and 

(4)  Ciurent  or  planned  activities  in  the 
subject  range  and  their  possible  impacts 
on  the  species. 

In  promulgating  a  final  regulation  on 
this  species,  we  will  take  into 
consideration  the  comments  and 
additional  information  we  receive.  Such 
commimications  may  lead  to  a  final 
regulation  that  differs  from  this 
proposal. 

Public  Hearing 

The  Act  provides  for  a  public  hearing 
on  this  proposal,  if  requested.  Requests 
must  be  filed  by  the  date  specified  in 
the  DATES  section  above.  Such  requests 
must  be  made  in  writing  and  addressed 
to  the  Field  Supervisor  (see  ADDRESSES 
section). 

Peer  Review 

In  accordance  with  our  policy 
published  in  the  Federal  Register  on 
July  1,  1994  (59  FR  34270),  we  will  seek 
the  expert  opinions  of  at  least  three 
appropriate  and  independent  specialists 


regarding  this  proposed  rule.  The 
purpose  of  such  review  is  to  ensure  that 
our  decisions  are  based  on  scientifically 
sound  data,  assumptions,  and  analyses. 
We  will  invite  these  peer  reviewers  to 
comment,  during  the  public  comment 
period,  on  the  specific  assumptions  and 
conclusions  regarding  the  proposed 
reclassification  of  Lesquerella  filiformis. 

Required  Determinations 

Executive  Order  12866 

Executive  Order  12866  requires  each 
Federal  agency  to  write  regulations  that 
are  easy  to  imderstand.  We  invite  yo«ir 
comments  on  how  to  make  this  proposal 
easier  to  understand  including  answers 
to  questions  such  as  the  following:  (1) 
Is  the  discussion  in  the  SUPPI.EMENTARY 
INFORMATION  section  of  the  preamble 
helpful  in  imderstanding  the  proposal? 
(2)  Does  the  proposal  contain  technical 
lemguage  or  jargon  that  interferes  with 
its  clarity?  (3)  Does  the  format  of  the 
proposal  (e.g.,  grouping  and  order  of 
sections,  use  of  headings,  paragraphing) 
aid  or  reduce  its  clarity?  What  else 
could  we  do  to  make  the  proposal  easier 
to  understand? 

SMid  a  copy  of  any  comments  that 
concern  how  we  could  make  this 
proposal  easier  to  understand  to  Office 
of  Regulatory  Affairs,  Department  of  the 
Interior,  Room  7229.  1849  C  Street, 
NW.,  Washington,  DC  20240.  You  may 
also  send  the  comments  by  e-mail  to 
Exsec@ios.doi.gov. 

Paperwork  Reduction  Act 

Office  of  Management  and  Budget 
(OMB)  regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
require  that  Federal  agencies  obtain    _. 
approval  from  OMB  before  collecting 
information  from  the  public.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information,  unless  it 
displays  a  currently  valid  control 
number.  Implementation  of  this  rule 
does  not  include  any  collections  of 
information  that  require  approval  by 
OMB  under  the  Paperwork  Reduction 
Act.  For  additional  information 
concerning  permit  and  associated 
requirements  for  threatened  species,  see 
50  CFR  17.72. 

National  Environmental  Policy  Act 

We  have  determined  that  an 
Environmental  Assessment  and 
Environmental  Impact  Statement,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
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amended.  We  published  a  notice 
outlining  our  reasons  for  this 
determination  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244). 

Executive  Order  13211     <» 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  Federal  agencies  to 
prepare  Statements  of  Energy  Effects 
when  imdertaking  certain  actions.  This 
rule  is  not  expected  to  significantly 
affect  energy  supplies,  distribution,  or 
use.  Therefore,  this  action  is  not  a 
significant  action,  and  no  Statement  of 
Energy  Effects  is  required. 


References  Qted 

A  complete  list  of  all  references  cited 
herein,  as  well  as  others,  is  available 
upon  request  from  the  Service's 
.  Columbia,  MO,  Field  Office  (see 
ADDRESSES  section][. 

Author 

The  primary  author  of  this  proposed 
rule  is  Paul  M.  McKenzie,  Ph.D.  (see 
ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Proposed  Regulation  Promulgation . 

Accordingly,  we  hereby  propose  to 
amend  part  17,  subchapter  B  of  Chapter 


I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625. 100  Stat.  3500;  unless  otherwise  noted. 

2.  Section  17.12(h)  is  amended  by 
revising  the  entry  for  "Lesquerella 
filiformis"  under  FLOWERING  PLANTS 
to  read  as  follows: 

f  1 7.1 2    Endangerad  and  threatened  plants. 

***** 

(h)  •  *  * 


Species 


Scientific  name 


Common  name 


Historic  range 


Family 


Status       When  listed 


Critical 
habitat 


Special 
rules 


Flowering  PiAfrrs 


Lesquerella  fllHormis     Missouri  bladderpod     U.S.A.  (AR,  MO)  .....    Brassicaceae  T 


253, 


NA 


NA 


Dated:  April  16.  2003. 
Steve  Williams, 

Director.  Fish  and  Wildlife  Service. 
(PR  Doc.  03-14355  Filed  6-9-03;  8:45  am] 
■LUNG  COOC  4310-65-^ 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  docurnents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request — Pilot-Testing  of 
WIC  Staffing  Administrathw  Data 
Collection  Process 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Food  and  Nutrition  Service  (FNS) 
invites  the  general  public  and  other 
interested  parties  to  comment  on  a 
proposed  pilot  test  of  a  potentifd  new 
administrative  data  collection  system 
for  the  Special  Supplemental  Nutrition 
Program  for  Women,  Infants,  and 
Children  (WIC).  The  proposed  pilot- 
testing  described  in  this  notice  is  part  of 
FNS'  larger  effort  to  address  the  long 
term  staffing  challenges  confronting  the 
WIC  Program's  ability  to  provide  quality 
nutrition  services.  This  effort  by  FNS  is 
in  response  to  a  General  Accounting 
Office  (GAO)  fecommendation  that 
resulted  in  part  from  the  concerns 
expressed  by  WIC  state  and  local 
agencies  and  other  program 
stakeholders  that  Nutrition  Services  and 
Administration  (NSA)  funding  has  not 
kept  pace  with  the  challenges  and  costs 
of  program  operations  and 
administration. 

DATES:  To  be  assured  of  consideration, 
comments  must  be  received  on  or  before 
August  11,  2003. 

ADDRESSES:  Comments  may  be  sent  to 
Ed  Herzog,  Office  of  Analysis,  Nutrition, 
and  Evaluation,  Food  and  Nutrition 
Service,  U.S.  Department  of  Agricultiu^, 
31Q1  Park  Center  Drive,  Alexandria,  VA 
22302.  Comments  may  also  be  faxed  to 
the  attention  of  Mr.  Herzog  at  703-305- 
2576.  The  Internet  address  is: 
edward.berzog@fns.  usda.gov. 


We  are  soliciting  comments  on  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  btu-den  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  technique.s  or 
other  forms  of  information  technology. 

All  written  comments  will  be  open  for 
public  inspection  at  the  office  of  the 
Food  and  Nutrition  Service  during 
regidar  business  hours  (8:30  a.m.  to  5 
p.m.,  Monday  through  Friday)  at  3101 
Park  Center  Drive,  Alexandria,  Virginia 
22302,  Room  1006. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will  be 
a  matter  of  public  record.  . 

All  submitted  comments  should  refer 
to  the  tide  of  this  proposal. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Herzog  at  703-305-2137. 
SUPPLEMENTARY  INFORMATION: 

Titie:  Pilot-testing  of  WlC  Staffing 
Administrative  Data  Collection  Process. 

Oh4B  Number.  Not  yet.  assigned. 

Expiration  Date:  N/A. 

Type  of  Request:  New  collection  of 
information. 

Abstract:  The  William  F.  Goodling 
Child  Nutrition  Reauthorization  Act  of 
1998  (Pub.  L.  105-336)  directed  GAO  to 
assess  various  aspects  of  NSA  funding 
of  the  WIC  program.  The  request  was 
motivated  by  the  concerns  of  WIC  state 
and  local  agencies  and  other  program 
stakeholders  that  the  NSA  funding  had 
not  kept  pace  with  the  challenges  and 
costs  of  program  operations  and 
adminiistration. 

In  December  2001,  GAO  released  their 
fifth  and  final  report  on  this  subject. 
Food  Assistance:  WIC  Faces  Challenges 
in  Providing  Nutrition  Services  (GAO- 
02-142).  One  of  the  key  challenges 
noted  in  the  report  concerned  the 
recruitment  and  retention  of  skilled 
staff. 

In  the  report,  GAO  confirmed  a 
widely  recognized  concern  in  the  WIC 


commimity  that  many  local  WIC 
agencies  are  reporting  a  shortfall  in  the 
number  of  professional  staff  available  to 
the  Program  and  difficulty  acquiring 
professional  staff  members.  For 
example,  the  1998  WIC  Participant  and 
Program  Characteristics  report  found 
that  30  percent  of  local  WIC  agencies 
serving  over  40  perc^it  of  WIC 
participants  reported  having  too  few 
professional  staff  members.  About  half 
of  the  agencies  reported  having 
difficulty  recruiting  and  hiring  staff. 
GAO  estimated  that  in  Federal  Fiscal 
Year  1998,  between  5  to  15  percent  of 
local  WIC  agencies  did  not  have  a 
nutritionist  or  dietitian  on  staff.  The 
GAO  report  cites  one  WIC  Director  who 
suggested  that  the  problem  might 
worsen  because  WIC's  workforce  is 
aging  and  large  numbers  of  WIC 
professionfds  are  expected  to  retire  in 
the  next  few  years. 

The  WIC  Program  community,  at  the 
national  and  state  level,  and  the 
professional  nutrition  community  have 
also  registered  concern  about  the 
staffing  issues  ciurentiy  facing  the  WIC 
program  and  interest  in  identifying 
staffing  characteristics  in  greater  detail. 
The  National  WIC  Association  (NWA) 
local  agency  section  has  also  identified 
a  need  to  better  understand  the  issues 
affecting  local  agency  staffing,  and  has 
identified  a  number  of  items  of  interest 
to  the  WIC  community. 

As  noted  by  GAO  and  by  FNS,  a  key 
obstacle  in  formulating  strategies  to 
address  staffing  needs  in  the  WIC 
Program  is  the  lack  of  data  regarding 
issues  such  as  staffing  patterns, 
vacancies,  turnover,  and  salaries  at  the 
local  level.  Without  such  data, 
identifying  the  exact  nature  of  the 
staffing  problems  is  difficult,  and 
developing  strategies  to  address  these 
issues  is  an  even  greater  challenge. 
Moreover,  the  lack  of  data  can  by  itself 
be  a  contributing  factor  to  the  problems 
in  recruiting  and  maintaining  skilled 
staff.  Until  there  is  data  docimienting 
agencies'  inability  to  meet  demand,  it  is 
difficult  to  develop  the  infrastructure 
necessary  to  produce  more  professional 
staff  and  provide  a  greater  level  of 
support  for  them. 

In  order  to  address  the  lack  of  WIC 
staffing  data,  GAO  recommended  that 
FNS  work  with  the  Economic  Research 
Service  and  the  National  Association  of 
WIC  Directors  (now  NWA)  to  conduct 
an  assessment  of  the  staffing  needs  of 
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state  and  local  agencies.  FNS  has 
determined  that  additional  data 
collection  is  required  to  adequately 
respond  to  the  GAO  recommendation 
and  to  the  staffing  concerns  currently 
facing  the  WIC  program.  FNS  is 
interested  in  eventually  developing  a 
data  collection  system  that  all  WIC  local 
agencies  would  respond  to  on  a  periodic 
basis.  Before  proceeding  with  such  a 
data  collection  system,  however,  FNS 
needs  to  better  understand  the  burden 
associated  with  such  a  system.  As  a  first 
step,  FNS  is  planning  to  pilot-test  a 
paper  and  an  electronic  version  of  the 
data  collection  system  with  volunteer 
local  WIC  agencies. 

Methods:  As  a  first  step  towards 
developing  a  draft  data  collection 
instrument,  FNS,  in  consultation  with 
the  National  WIC  Association  (NWA), 
established  an  eleven  member  advisory 
board  consisting  of  local  and  state  WIC 
agency  representatives  and  a 
representative  from  the  academic 
nutrition  community.  FNS  thus  assured 
that  expert  opinion  and  dialogue  with 
the  WIC  stakeholder  community  was 
utilized  in  the  process  of  developing  the 
instrument.  The  diverse  membership  of 
the  advisory  board  includes 
administrators  and  nutritionists  from 
large  and  small  geographic  states  and 
one  Native  American  agency, 
representing  all  seven  FNS  regions. 

FNS  believes  that  the  use  of  an 
electronic  data  collection  instrument 
would  help  minimize  the  burden  of  the 
data  collection  process.  However, 
according  to  NWA,  only  half  of  their 
member  agencies  currently  have 
internet  access.  For  this  reason,  FNS 
will  pilot  both  an  electronic  and  a  paper 
version  of  the  data  collection  instrument 
in  order  to  test  the  effectiveness  of  both 
systems. 

The  draft  data  collection  instrument 
was  designed  to  collect  information  on 
the  following  areas: 

1.  Number  and  type  of  staff;    - 

2.  Functional  responsibilities,  by 
category  of  staff; 

3.  Salary  and  benefit  levels  by 
category  of  staff; 

4.  Factors  affecting  recruitment  and 
retention  o||^uff; 

5.  Changes  in  staffing  levels  over  time; 

6.  Local  agency  characteristics. 
FNS  plans  for  pilot  testing  to  be 

performed  in  selected  local  WIC 
agencies.  The  selected  local  WIC 
agencies  are  to  be  identified  in 
consultation  with  the  advisory  board. 
Participation  in  the  pilot-test  will  be 
voluntary;  no  local  agency  will  be 
required  to  participate. 

The  pilot-test  ofthe  data  collection 
system  will  serve  three  purposes.  It  will 
allow  FNS  to:  (1)  Make  further 


refinements  to  the  data  collection 
instrument;  (2)  better  imderstand  the 
burden  on  local  agencies  to  report 
staffing  data;  and  (3)  decide  whether  to 
go  forward  with  a  national  periodic 
administrative  data  collection  of  staffing 
data  from  all  local  WIC  agencies. 

A  copy  of  the  proposeofdata 
collection  instrument  (paper  version) 
can  be  obtained  from  the  contact  person 
identified  at  the  beginning  of  this 
notice.  The  electronic  version  will  not 
be  available  for  review  but  will  have  the 
same  questions,  in  the  same  order,  as 
the  paper  version. 

Estimate  of  Burden:  The  estimate  of 
the  reporting  burden  is  based  on  the 
assumption  that  the  information  being 
requested  should  be  available 
somewhere  within  each  local  agency; 
however,  it  may  require  some  effort  to 
collect  and  compile  the  information  for 
the  pilot-test.  Furthermore,  while  there 
is  a  relatively  fixed  amount  of  time 
needed  to  fill  out  the  pilot-test  data 
collection  instrument,  agencies  with 
more  employees  will  likely  need  more 
time  to  collect  and  compile  the 
requested  information. 

nespondents:  Local  WIC  Agencies. 

Estimated  Number  of  Respondents: 
The  pilot  test  will  be  conducted  in  one 
hundred  local  agencies,  fifty  of  which 
will  test  the  paper  data  collection 
instrument  and  fifty  of  which  will  test 
the  electronic  instniment.  In  addition, 
one  day  foilow-up  visits  will  be 
conducted  at  twelve  of  the  original  one 
hundred  agencies  for  the  purpose  of 
verifying  the  accuracy  of  their  responses 
and  further  understanding  the  process 
necessary  to  collect  and  compile  the 
information. 

Number  of  Responses  per 
Respondent:  Each  local  agency  in  the 
pilot  test  will  complete  the  data 
collection  instrument  once.  Each  agency 
will  also  complete  a  second,  shorter 
survey  indicating  how  difficult  the 
information  was  to  collect,  how  much 
time  it  took  to  complete  the  data 
collection  instrument,  and  which 
questions  were  particularly  difficult  to 
respond  to.  The  twelve  agencies 
selected  for  the  follow-up  will  have  one 
visit  from  a  project  team  member. 

Estimatea  Time  per  Response:  The 
estimated  time  required  for  local 
agencies  to  compile  apd  report  the 
information  will  likely  vary  based  on 
the  size  of  the  agency,  as  measured  by 
the  number  of  employees.  Nationally, 
the  size  of  local  agencies  ranges  from 
one  or  two  employees  to  the  largest 
agency  which  employees  approximately 
350  staff.  The  agencies  in  the  pilot  will 
represent  this  diversity  of  size  to  the 
extent  that  appropriate  volimteers  can 
be  identified.  Estimates  were  developed 


for  various  ranges  of  agency  size.  These 
are: 

(a)  1-20  employees:  30  minutes  to 
read  and  understand  the  instructions, 
120  minutes  to  collect  the  information, 
40  minutes  to  complete  the  data 
collection  instrument,  and  30  minutes 
to  complete  the  second  survey  for  a  total 
of  220  minutes. 

(b)  21-100  employees:  30  minutes  to 
read  and  understand  the  instructions, 
240  minutes  to  collect  the  information, 
40  minutes  to  complete  the  data 
collection  instrument,  and  30  minutes 
to  complete  the  second  survey  for  a  total 
of  340  minutes. 

(c)  Over  100  employees:  30  minutes  to 
read  and  understand  the  instructions, 
360  minutes  to  collect  the  information, 
40  minutes  to  complete  the  data 
collection  instrument,  and  30  minutes 
to  complete  the  second  survey  for  a  total 
of  460  minutes. 

All  agencies,  follow-up  visits: 
Approximately  six  hours,  regardless  of 
agency  size,  for  the  follow-up  visit  and 
interviews. 

There  is  no  source  of  information 
regarding  the  number  of  employees  in 
each  of  the  local  agencies  across  the 
coimtry.  However,  from  the!  oversite  and 
monitoring  of  states  and  their  local 
agencies  over  several  years,  FNS 
believes  that  the  majority  of  local 
agencies  probably  fall  within  the  middle 
size  group.  Accordingly,  the  pilot  will 
include  approximately  twenty-five 
agencies  from  the  first  and  third  size 
groups  and  fifty  agencies  from  the 
middle  size  groups  for  both  versions  of 
the  pilot  (paper  and  electronic),  A 
slightly  larger  number  of  volunteer 
agencies  will  initially  be  identified  to 
allow  for  a  non-response  rate  and  still 
have  the  desired  number  of  responses. 

Estimated  Total  Burden  on 
Respondents  in  the  Pilot:  The  total 
burden  is  calculated  as  follows: 

25  local  agencies  x  220  minutes  = 
5.500  minutes  or  91.7  hours. 

50  local  agencies  x  340  minutes  = 
1 7.000  minutes  or  283.3  hours. 

25  local  agencies  x  460  minutes  = 
1 1.500  minutes  or  191.7  hours. 

12  local  agencies  x  6  hours  =  72 
hours. 

Total  respondent  time:  638.7  hours. 

Dated:  June  2.  2003. 
Roberto  Salazar, 

Administrator.  Food  and  Nutrition  Service. 
(FR  Doc.  03-14540  Filed  6-9-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Siskiyou  Counfy  Resource  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Siskiyou  County 
Resource  Advisory  Committee  will  meet 
in  Yreka,  California,  Jime  16,  2003.  The 
meeting  will  include  routine  business 
and  discussion,  review,  and 
recommendation  of  submitted  project 
proposals. 

DATES:  The  meeting  will  be  held  Jude 
16,  2003,  fi^m  4  p.m.  until  8  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Yreka  High  School  Library,  Preece 
Way,  Yreka,  California. 

FOR  FURTHER  INFORMATION -CONTACT:  Don 

Hall,  RAC  Coordinator,  Klamath 
National  Forest,  (530)  841-4468  or 
electronically  at  donaldhall@fs.fed.us. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public.  Public 
comment  opportunity  will  be  provided 
and  individuals  will  have  the 
opportunity  to  address  the  Committee  at 
that  time. 

Dated:  June  3.  2003. 
Margaret  J.  Boland, 

Designated  Federal  Official. 

[FR  Doc.  03-14520,Filed  6-»-03;  8:45  am] 
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DEPARTIMENT  OF  COMMERCE 

Intemationai  Trade  Administration 

[A-570-885,  A-533-834,  A-428-638] 

Notice  of  Initiation  of  Antidumping 
Duty  Investigations:  4,4'-Diamino-2,2'- 
Stiibenedisuifonic  Acid  (DAS)  and 
Stilbenic  Fluorescent  Whitening 
Agents  (SFWA)  from  Germany,  India, 
and  trie  People's  Republic  of  China 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Initiation  of  Antidumping  Duty 

Investigations. 

EFFECTIVE  DATE:  June  10,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Layton  at  (202)  482-0371,  AD/ 
CVD  Enforcement  Office  5,  Import 
Administration,  Intemationai  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington.  DC  20230. 
SUPPLEMENTARY  INFORMATION: 


Initiation  of  Investigations: 
The  Petitions 

On  May  14,  2003,  the  Department 
received  petitions  filed  in  proper  form 
by  Ciba  ^ecialty  Chemicals 
Corporation  (Ciba  or  petitioner).  The 
Department  received  supplemental 
information  to  the  petitions  from  Ciba 
on  May  27,  2003  and  May  30,  2003. 

In  accordance  with  section  732(b)(1) 
ofthe  Tariff  Act  of  1930,  as  amended 
(the  Act),  the  petitioner  alleges  that 
imports  of  4,4*-Diainino-2,2'- 
stilbenedisulfonic  acid  (DAS)  and 
stilbenic  fluorescent  whitening  agents 
(SFWA)  from  Germany,  India,  and  the 
People's  Republic  of  China  (PRC)  are,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  Act,  and 
that  imports  from  Germany,  India,  and 
the  PRC  are  materially  injuring,  or  are 
threatening  to  materially  injure  an 
industry  in  the  United  States. 

The  Department  finds  that  the 
petitioner  filed  these  petitions  on  behalf 
of  the  domestic  industry  because  it  is  an 
interested  party  as  defined  in  section 
771(9)(C)  ofthe  Act  and  they  have 
demonstrated  sufficient  industry 
support  with  respect  to  each  of  the 
antidumping  investigations  that  it  is 
requesting  the  Department  to  initiate. 
See  infra,  "Determination  of  Industry 
Support  for  the  Petitions." 

Period  of  Investigation 

The  anticipated  period  of 
investigation  (POI)  for  Germany  and 
India  is  April  1,  2002,  through  March 
31,  2003;  and  October  1,  2002,  through 
March  31 ,  2003  for  the  PRC. 

Scope  of  Investigations 

These  investigations  cover  4,4'- 
diamino-2,2'-stilbenedisulfonic  acid 
(DAS)  and  stilbenic  fluorescent 
whitening  agents  (SFWA).  DAS  is  a 
chemical  compound  used  to  produce 
SFWA.  SFWA  are  synthetic  organic 
products  normally  used  as  fluorescent 
brightening  agents  in  the  production  of 
certain  textiles,  paper,  and  detergent. 
These  investigations  cover  all  DAS  and 
SFWA  regardless  of  end  use. 

DAS  is  ciurently  classifiable  imder 
subheading  2921.59.2000  ofthe 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  This  tariff 
classification  only  covers  DAS.  SFWA  is 
currently  classifiable  under  subheading 
3204.20.80  ofthe  HTSUS.  This  tariff 
classification  represents  a  basket 
category  which  includes  SFWA  and 
other  synthetic  organic  coloring  matter. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  wrritten  description  of  the 


merchandise  under  investigation  is 
dispositive. 

During  our  review  of  the  petitions,  we 
sought  additional  information  from  the 
petitioner  concerning  the  scope  of  the 
investigations.  As  a  resuH  of  this 
supplemental  information,  we  modified 
the  scope  language  proposed  by  the 
petitioner  with  regard  to  the  name  of  the 
subject  merchandise  and  the  description 
ofthe  products  covered.' 

As  discussed  in,  the  preamble  to  the 
Department's  regulations  [Antidumping 
Duties;  Countervailing  Duties;  Final 
Rule.  62  FR  27296,  27323  (May  19, 
1997)),  we  are  setting  aside  a  period  for 
parties  to  raise  issues  regarding  product 
coverage.  The  Department  encoiuages 
all  parties  to  submit  such  comments 
within  20  calendar  days  of  publication 
of  this  notice.  Comments  should  be 
addressed  to  Import  Administration's 
Central  Records  Unit,  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  DC  20230.  The  period  of 
scope  consultations  is  intended  to 
provide  the  Department  with  ample 
opportunity  to  consider  all  comments 
and  consult  with  parties  prior  to  the 
issuance  of  the  preliminary 
determinations. 

Determination  of  Industry  Support  for 
the  Petitions 

Section  732(b)(1)  ofthe  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  732(c)(4)(A) 
of  the  Act  provides  that  the 
Department's  industry  support 
determination,  which  is  to  be  made 
before  the  initiation  of  the  investigation, 
be  based  on  whether  a  minimum 
percentage  of  the  relevant  industry 
supports  the  petition.  A  petition 
satisfies  this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (1)  at  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  Of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for.  or  opposition  to,  the 
petition.  Moreover,  section  732(c)(4)(D) 
of  the  Act  provides  that,  if  the  petition 
does  not  establish  support  of  domestic 
producers  or  workers  accounting  for 
more  than  50  percent  of  the  total 
production  of  the  domestic  like  product, 
the  Department  shall  either  poll  the 
industry  or  rely  on  other  information  in 
order  to  determine  if  there  is  support  for 
the  petition. 

Section  771(4)(A)  ofthe  Act  defines 
the  "industry"  as  the  producers  of  a 


'  See  Memorandum  to  the  File  Re:  Change  to 
Scope  Description  (June  3,  2003). 
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domestic  like  product.  Thus,  to 
determine  whether  a  petition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  produce  the 
domestic  like  product.  The  U.S. 
International  Trade  Commission  (ITC), 
which  is  responsible  for  determining 
whether  "the  domestic  industry"  has 
been  injured,  must  also  determine  what 
constitutes  a  domestic  like  product  in 
order  to  define  the  industry.  While  both 
the  Department  and  the  ITC  must  apply 
the  same  statutory  definition  regarding 
the  domestic  like  product  (section 
771(10)  of  the  Act),  they  do  so  for 
different  purposes  and  pursuant  to  a 
separate  and  distinct  authority.  In 
addition,  the  Department's 
determination  is  subject  to  limitations  of 
time  and  information.  Although  this 
may  result  in  different  definitions  of  the 
like  product,  such  differences  do  not 
render  the  decision  of  either  agency 
contrary  to  the  law.^ 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  under  this  title."  Thus,  the 
reference  point  from  which  the 
domestic  like  product  analysis  begins  is 
"the  article  subject  to  an  investigation," 
i.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petition. 

In  this  case,  the  petitions  cover  a 
single  class  or  kind  of  merchandise, 
DAS  and  its  commercial  agent  SFWA  as 
defined  in  the  "Scope  of  Investigations" 
section,  above.  The  petitioner  does  not 
offer  a  definition  of  domestic  like 
product  distinct  from  the  scope  of  the 
investigations.  Thus,  based  on  our 
analysis  of  the  information  presented  to 
the  Department  by  the  petitioner  and 
interested  parties,  we  have  determined 
that  there  is  a  single  domestic  like 
product  which  is  consistent  with  the 
definition  of  the  "Scope  of  the 
Investigation"  section  above  and  have 
analyzed  industry  support  in  terms  of 
this  domestic  like  product. 

The  Department  has  determined  that, 
pursuant  to  section  732(c)(4)(A)  of  the 
Act,  the  petitions  contain  adequate 
evidence  of  industry  support  and, 
therefore,  polling  is  unnecessary.  See 
Office  of  AD  Enforcement,  Initiation 
Checklist:  4,4'-diamino-2,2'- 
stilbenedisulfonic  acid  (DAS)  and 
stilbenic  fluorescent  whitening  agents 


'S«e  Algoma  Steel  Coq}.  Ltd.,  v.  United  States, 
688  F.  Supp.  639,  642-44  (CIT  1988):  High 
Information  Content  Flat  Panel  Displays  and 
Display  Glass  from  japan:  Final  Determination: 
Rescission  of  Investigation  and  Partial  Dismissal  of 
Petition,  56  FR  32376,  32380-81  (July  16,  1991). 


(SFWA)  from  Germany,  India,  and  the 
People's  Republic  of  China  (June  3, 
2003)  (the  Initiation  Checklist)  at 
attachment  II  (on  file  in  the  Central 
Records  Unit,  Room  B-099  of  the 
Department  of  Commerce). 

On  May  30,  2003,  Bayer  Chemicals 
Corporation  (Bayer)  submitted  an 
argument  in  opposition  to  the  petition, 
and  on  June  3.  2003.  3V  Inc.  also 
submitted  an  argument  in  opposition  to 
the  petition.  However,  neither  party 
provided  sufficient  evidence  that  would 
call  into  question  the  sufficiency  of  the 
petitioner's  industry  support.  See 
Initiation  Checklist  at  attachment  II  for 
further  details.  Therefore,  the 
Department  has  determined,  based  on 
information  provided  in  the  petition, 
that  the  petitioner  represents  over  50 
percent  of  total  production  of  the 
domestic  like  product.  The  petitioner  is 
the  only  U.S.  producer  of  DAS  and 
accounts  for  over  50  percent  of  U.S. 
production  of  SFWA;  thus,  Ciba  satisfies 
the  requirements  of  section 
732(c)(4)(A)(i)  of  the  Act  because  it 
accounts  for  at  least  25  percent  of  the 
total  production  of  the  domestic  like 
product.  Furthermore,  the  requirements 
of  section  732(c)(4)(A)(ii)  of  the  act  are 
also  met.  Accordingly,  we  determine 
that  these  petitions  are  filed  on  behalf 
of  the  domestic  industry  within  the 
meaning  of  section  732(b)(1)  of  the  Act. 
See  the  "Injury  Allegation"  section  in 
the  Initiation  Checklist. 

Initiation  Standard  for  Cost 
Investigations 

Pursuant  to  section  773(b)  of  the  Act, 
the  petitioner  provided  information 
demonstrating  reasonable  grounds  to 
believe  or  suspect  that  sales  in  the  home 
market  of  India  were  made  at  prices 
below  the  cost  of  production  (COP)  and. 
accordingly,  requested  that  the 
Department  conduct  a  country-wide 
sales-below-COP  investigation  in 
connection  with  this  investigation.  The 
Statement  of  Administrative  Action 
(SAA).  submitted  to  the  Congress  in 
connection  with  the  interpretation  and 
application  of  the  Uruguay  Round 
Agreements  Act  (URAA),  states  that  an 
allegation  of  sales  below  COP  need  not 
be  specific  to  individual  exporters  or 
producers.  The  SAA  states  that 
"Commerce  will  consider  allegations  of 
below-cost  sales  in  the  aggregate  for  a 
foreign  country,  just  as  Commerce 
currently  considers  allegations  of  sales 
at  less  than  fair  value  on  a  country-wide 
basis  for  purposes  of  initiating  an 
antidumping  investigation."  SAA,  H.R. 
Doc.  No.  103-316  at  833  (1994).Further, 
the  SAA  provides  that  section 
773(b)(2)(A)  of  the  Act  retains  the 
requirement  that  before  initiating  such 


an  investigation  the  Department  have 
'•'reasonable  grounds  to  believe  or 
suspect"  that  below-cost  sales  have 
occurred.  Reasonable  grounds  exist 
when  an  interested  party  provides 
specific  factual  information  on  costs  and 
prices,  observed  or  constructed, 
indicating  that  sales  in  the  foreign 
market  in  question  are  at  below-cost 
prices.  We  have  analyzed  the  country- 
specific  allegation  as  described  below 
for  India.  Based  on  our  analysis,  we 
found  reasonable  grounds  to  believe  or 
suspect  that  sales  of  DAS  and  SFWA  in 
India  were  made  at  prices  below  cost. 
See  the  "Normal  Value"  section  for 
India,  below. 

Export  Price  and  Normal  Value 

The  following  are  descriptions  of  the 
allegations  of  sales  at  less  than  fair  value 
upon  which  the  Department  based  its 
decision  to  initiate  these  investigations. 
The  sources  of  data  for  the  deductions 
and  adjustments  relating  to  U.S.  and 
home  market  prices,  and  constructed 
value  (CV)  are  discussed  in  greater 
detail  in  the  Initiation  Checklist.  Should 
the  need  arise  to  use  any  of  this 
information  as  facts  available  under 
section  776  of  the  Act  in  our 
preliminary  or  final  determinations,  we 
may  re-examine  the  information  and 
revise  the  margin  calculations,  if 
appropriate. 

Germany 

Export  Price 

The  petitioner  based  export  price  (EP) 
on  average  unit  values  of  DAS  imports 
from  Germany  during  the  POL'  The       [ 
petitioner  derived  such  values  fi-om 
import  statistics  under  the  HTSUS 
subheading  2921.59.2000.  See  hiitiation 
Checklist  for  further  information. 

Normal  Value 

With  respect  to  normal  value  (NV), 
the  petitioner  calculated  COM  based  on 
the  production  costs  of  a  German  DAS 
manufacturer,  Ciba 

Spezialitatenschemie  Grenzach  GmbH, 
that  is  affiliated  with  the  petitioner, 
because  home  market  prices  and 
information  related  to  third  country 
sales  were  unavailable  during  the  fiscal 
year  2002.  To  calculate  selling,  general 
and  administrative  expenses  (SG&A) 
and  profit,  the  petitioner  relied  on 
amounts  reported  in  the  consolidated 
financial  statements  for  the  2002  fiscal 
year  of  Bayer  AG,  a  German  producer  of 
DAS.  We  relied  on  the  cost  data 
contained  in  the  petition  except  in  the 
following  instances. 

1.  We  recalculated  the  selling,  general 
and  administrative  (SG&A)  expenses 
amount  per  pound  of  DAS  exclusive  of 
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movement  and  import  duty  expenses. 
First,  we  calculated  the  SG&A  rate  based 
on  the  amounts  reported  in  the 
imconsolidated  financial  statements  for 
the  2002  fiscal  year  of  Bayer  AG. 
Second,  we  applied  this  SG&A  rate  to 
the  reported  cost  of  manufacttire  (COM). 
Finally,  we  deducted  the  amounts 
conteiined  ifi  the  petition  for  shipping 
cost  from  German  port  to  U.S.  port,  and 
U.S.  import  duty  from  the  calculated 
SG&A  amount  per  pound  of  DAS 
because  the  selling  amount  contained  in 
the  unconsolidated  financial  statements 
may  include  the  movement  and  duty 
expenses. 

2.  We  recalculated  the  financial 
expense  amount  per  pound  of  DAS.  We 
calculated  the  financial  expense  rate 
based  on  the  amounts  reported  in  the 
consolidated  financial  statements  for  the 
2002  fiscal  year  of  Bayer  AG.  and 
applied  this  financial  expense  rate  to 
the  reported  COM. 

3.  We  calculated  the  profit  amount 
per  pound  of  DAS.  We  calculated  the 
profit  rate  as  a  percentage  of  cost  of 
goods  sold  and  SG&A  amounts  reported 
in  the  unconsolidated  financial 
statements  for  the  2002  fiscal  year  of 
Bayer  AG  because  these  unconsolidated 
financial  statements  did  not  itemize  the 
financial  expenses,  but  included  them 
in  the  basket  of  non-operating  expenses. 
Therefore,  we  applied  this  profit  rate  to 
the  reported  COM  and  the  SG&A 
expense  amoimt  inclusive  of  shipping 
cost  from  German  port  to  U.S.  port,  and 
U.S.  import  duty. 

4.  We  recalculated  the  CV  by  adding 
the  reported  COM  to  the  calculated 
SG&A,  financial  expense,  and  profit 
amounts  as  discussed  above. 

The  estimated  dumping  margins  for 
subject  merchandise  from  Germany, 
based  on  a  comparison  between  the  U.S. 
prices  and  adjusted  CV  is  194.9  percent. 

India 

Export  Price 

The  petitioner  based  EP  on  average 
unit  values  of  DAS  imports  from  India 
during  the  POI.  The  petitioner  derived 
such  values  from  import  statistics  under 
the  HTSUS  subheading  2921.59.2000. 

Normal  Value 

With  respect  to  NV,  the  petitioner 
provided  a  home  market  price  for  DAS 
using  a  price  quote  obtained  from  its 
joint  ventiu«  in  India.  This  price  was 
quoted  in  U.S.  dollars,  FOB  Hyderabad. 

The  petitioner  has  provided 
information  demonstrating  reasonable 
groimds  to  believe  or  suspect  that  sales 
of  DAS  in  the  home  market  were  made 
at  prices  below  the  fully  absorbed  COP, 
within  the  meaning  of  section  773(b)  of 
the  Act,  and  requested  that  the 


Department  conduct  a  country-wide 
sales-below-cost  investigation.  Pursuant 
to  section  773(b)(3)  of  the  Act,  COP 
consists  of  the  COM,  SG&A  expenses, 
finemcial  expenses,  and  packing 
expenses. 

The  petitioner  calculated  COM  based 
on  its  own  production  experience, 
adjusted  for  knovtm  differences  between 
costs  incurred  to  produce  DAS  in  the 
United  States  and  in  India  using 
publicly  available  data.  For  one 
particular  raw  material,  oleum,  we 
noted  that  the  cost  was  based  on 
amounts  purchased  from  two  countries. 
In  order  to  be  conservative  in  using  this 
estimated  cost,  we  recalculated  the 
oleum  costs  based  on  the  lower  per-unit 
purchase  price.  In  addition,  we  also 
corrected  a  mathematical  error  for  the 
cost  of  another  raw  material  element. 

To  calculate  overhead  and  SG&A 
expenses,  the  petitioner  relied  upon 
amounts  reported  in  the  2001-2002 
financial  statements  of  an  Indian 
chemical  producer.  The  petitioner  did 
not  include  packing  costs  in  the  CV 
calculation.  Based  upon  a  comparison  of 
the  prices  of  the  foreign  like  product  in 
the  home  market  to  the  calculated  COP 
of  the  product,  we  find  reasonable    ' 
grounds  to  believe  or  suspect  that  sales 
of  the  foreign  like  product  were  made 
below  the  COP,  within  the  meaning  of 
section  7730))(2)(A)(i)  of  the  Act. 
Accordingly,  the  Department  is 
initiating  a  country-wide  cost 
investigation. 

Pursuant  to  sections  773(a)(4),  773(b) 
and  773(e)  of  the  Act,  the  petitioner  also 
based  NV  for  sales  in  India  on  CV.  The 
petitioner  calculated  CV  using  the  same 
COM,  overhead,  and  SG&A,  and  profit 
expense  figures  used  to  compute  the 
Indian  home  market  costs.  Consistent 
with  773(e)(2)  of  the  Act,  the  petitioner 
included  in  CV  an  amount  for  profit. 
The  estimated  dumping  margin  for 
subject  merchandise  from  India,  based 
on  a  comparison  of  EP  and  home  market 
price,  is  35.7  percent.  The  estimated 
diunping  margin  for  India  based  on  a 
comparison  between  EP  and  CV  is 
139.6>  percent. 

PRC 

Export  Price 

The  petitioner  based  EP  on  average 
unit  values  of  DAS  imports  from  the 
PRC  dining  the  POI.  The  petitioner 
derived  such  values  from  import 
statistics  under  the  HTSUS  subheading 
2921,59,2000. 

Normal  Value 

With  respect  to  NV,  the  petitioner 
provided  CV  based  on  Indian  surrogate 
values  and  the  petitioner's  own 


experience  producing  DAS  (its  factors  of 
production),  adjusted  for  any  known 
differences  between  the  petitioner's 
production  process  and  the  Chinese 
DAS  production  process.  Where  the 
petitioner  was  unable  to  obtain  Indian 
surrogate  values  for  material  inputs,  it 
used  a  value  of  zero  for  such  inputs.  We 
also  adjusted  the  value  of  high  pressure 
steam  to  zero  due  to  the  lack  of  an 
appropriate  Indian  surrogate  value. 
Indian  values  were  converted  to  U.S. 
dollars  using  the  exchange  rates  from 
the  Department's  website.  Where 
surrogate  values  were  not 
contemporaneous  with  the  POI,  the 
petitioner  adjusted  such  values  using 
wholesale  price  indices  from  India.  For 
SG&A  expenses  and  profit,  the 
petitioner  relied  upon  amounts  reported 
in  the  2001  financial  reports  of  Atul  Ltd. 
(India)  and  Daurala  Organics  (India). 
The  petitioner  claims  ^at  said 
companies  have  similar  costs  to  those  of 
a  producer  of  the  subject  merchandise 
because  said  companies  produce 
chemicals  similar  to  the  subject 
merchandise. 

The  estimated  dumping  margin  for 
the  PRC,  based  on  a  comparison  of  EP 
and  CV,  is  156.69  percent. 

Fair  Value  Comparisons 

Based  on  the  data  provided  by  the 
petitioner,  there  is  reason  to  believe  that 
imports  of  DAS  and  SFWA  from 
Germany,  India,  and  the  PRC  are  being, 
or  are  likely  to  be,  sold  at  less  than  fair 
value. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petitioner  alleges  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured,  or  is 
threatened  with  material  injury,  by 
reason  of  the  cumulated  imports  from 
Germany,  India,  and  the  PRC  of  the 
subject  merchandise  sold  at  less  than 
NV.      , 

The  petitioner  contends  that  the 
industry's  injured  condition  is  evident 
in  the  declining  trends  in  net  operating 
profits,  net  sales  volumes,  domestic 
prices,  revenue,  profit-to-sales  ratios, 
production  employment,  capacity 
utilization,  and  domestic  market  share. 
The  allegations  of  injury  and  causation 
are  supported  by  relevant  evidence 
including  U.S.  import  data,  lost  sales, 
and  pricing  information. 

The  Department  assessed  the 
allegations  and  supporting  evidence 
regarding  material  injury  and  causation 
and  determined  that  these  allegations 
are  properly  supported  by  adequate 
evidence  and  meet  the  statutory 
requirements  for  initiation.  See  the 
Initiation  Checklist.  ^ 


34582 


Federal  Register /Vol.  68,  No.  Ill /Tuesday,  June  10,  2003 /Notices 


Initiation  of  Antidumping 
Investigations 

Based  upon  our  examination  of  the 
petitions  covering  DAS  and  SFWA,  we 
have  found  that  they  meet  the 
requirements  of  section  732  of  the  Act. 
See  the  hiitiation  Checklist.  Therefore, 
we  are  initiating  antidumping  duty 
investigations  to  determine  whether 
imports  of  DAS  and  SFWA  from 
Germany,  India  and  the  PRC  are  being, 
or  are  likely  to  be.  sold  in  the  United 
States  at  less  than  fair  value.  Unless  this 
deadline  is  extended,  we  will  make  our 
preliminary  determinations  no  later 
than  140  days  after  the  date  of  these 
initiations. 

Distribution  of  Copies  of  the  Petitions 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act.  a  copy  of  the 
public  version  of  each  petition  has  been 
provided  to  the  representatives  of  the 
governments  of  Germany,  India,  and  the 
PRC.  We  will  attempt  to  provide  a  copy 
of  the  public  version  of  each  petition  to 
each  exporter  named  in  the  petitions,  as 
provided  for  under  19  CFR 
351.203(c)(2). 

rrc  Notification 

We  have  notified  the  ITC  of  our 
initiations  as  required  by  section  732(d) 
of  the  Act. 

Preliminary  Determinations  by  the  ITC 

The  ITC  will  determine  no  later  than 
June  30,  2003,  whether  there  is  a 
reasonable  indication  that  imports  of 
DAS  and  SFWA  from  Germany,  India, 
and  the  PRC  are  causing  material  injury, 
or  threatening  to  cause  material  injury, 
to  a  U.S.  industry.  A  negative  ITC 
determination  for  any  country  will 
result  in  the  investigation  being 
terminated  with  respect  to  thatcountry: 
otherwise,  these  investigations  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  issued  and  published 
pursuant  to  section  777(i)  of  the  Act. 

Dated:  lune  3.  2003. 
Joseph  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[PR  Doc.  03-14592  Filed  6-9-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[0-533-835] 

Notice  of  Initiation  of  Countervailing 
Duty  Investigation:  4,4'-Dlamlno-2^'- 
Stilbenedisulfonic  Acid  (DAS)  and 
Stilbenic  Fluorescent  Whitening 
Agents  (SFWA)  from  India 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  June  10,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dana  Mermelstein  at  (202)  482-1391,  or 
Sean  Carey  (202)  482-3964;  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Conmierce,  14th  Street  and  Constitution 
Avenue,  NW.  Washington,  DC  20.230. 
SUPPLEMENTARY  INFORMATION: 

Initiation  of  Investigation 

The  Petition 

On  May  14,  2003,  the  Department  of 
Commerce  (the  Department)  received  a 
petition  filed  in  proper  form  by  Ciba 
Specialty  Chemicals  Corp.  (Ciba) 
(petitioner).  See  4,4'-Diamino-2,2'- 
Stilbenedisulfonic  Acid  (DAS) 
Chemsitry  from  the  PRC,  India,  and 
Germany  (Petition).  The  Department 
received  information  supplementing  the 
petition,  on  May  27  and  May  29,  2003. 
See  Response  to  the  Department's 
Supplemental  Questions  Regarding  the 
Countervailing  Duty  Investigations  of 
Certain  4,4'-Diamino-2,2'- 
Stilbenedisulfonic  Acid  (DAS) 
Chemsitry  from  the  PRC,  India,  and 
Gennany  (May  27,  2003)  {CVD 
Supplemental)  and,  Response  to 
Department's  Supplemental  Questions 
Regarding  the  Scope,  Standing  and 
Injury  Portions  of  the  Petition  Regarding 
Certain  4,4'-Diamino-2,2'- 
Stilbenedisulfonic  Acid  (DAS) 
Chemsitry  from  India  (May  29,  2003) 
(Scope,  Standing  and  Injury 
Supplemental). 

In  accordance  with  section  702(b)(1) 
of  the  Act,  petitioner  alleges  that 
manufacturers,  producers,  or  exporters 
of  DAS  and  SFWA  in  India  receive 
countervailable  subsidies  within  the 
meaning  of  section  701  of  the  Act. 

The  Department  finds  that  petitioner 
fried  this  petition  on  behalf  of  the 
domestic  industry  because  it  is  an 
interested  party  as  defined  in  section 
771(9)(C)  of  the  Act  and  has 
demonstrated  sufficient  industry 
support  with  respect  to  the  antidumping 
and  countervailing  duty  investigations 
that  it  is  requesting  the  Department  to 


initiate.  See  Determination  of  Industry, 
Support  for  the  Petition,  below. 

Period  of  Investigation 

In  accordance  with  19  CFR  351.204 
(b)(2),  the  anticipated  period  of 
investigation  (POI)  is  January  1,  2002, 
through  December  31.  2002. 

Scope  of  Investigation 

This  investigation  covers,  4,4'- 
diamino-2 ,2  '-stilbenedisulfonic  acid 
(DAS)  and  stilbenic  fluorescent 
whitening  agents  (SFWA).  DAS  is  a 
chemical  compound  used  to  produce 
SFWA.  SFWA  are  synthetic  organic 
products  normally  used  as  fluorescent 
brightening  agents  in  the  production  of 
certain  textiles,  paper  and  detergent. 
This  investigation  covers  all  DAS  and 
SFWA  regardless  of  end  use. 

DAS  is  currenUy  classifiable  under 
subheading  2921.59.2000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  This  tariff 
classification  only  covers  DAS.  SFWA  is 
ciirrently  classifiable  under  subheading 
3204.20.80  of  the  HTSUS.  This  tariff 
classification  represents  a  basket 
category  which  includes  SFWA  and 
other  synthetic  organic  coloring  matter. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

During  our  review  of  the  petition,  we 
sought  additional  information  from  the 
petitioner  concerning  the  scope  of  the 
investigation.  As  a  result  of  this 
supplemental  information,  we  modified 
the  scope  language  proposed  by  the 
petitioner  with  regard  to  the  name  of  the 
subject  merchandise  and  the  description 
of  the  products  covered.' 

As  discussed  in  the  preamble  to  the 
Department's  regulations,  we  are  setting 
aside  a  time  period  for  parties  to  raise 
issues  regarding  product  coverage.  See 
Antidumping  Duties;  Countervailing 
Duties:  Final  Rule,  62  FR  27296.  27323 
(May  19,  1997).  The  Department 
encourages  all  parties  to  submit  such 
comments  within  20  days  of  publication 
of  this  notice.  Comments  should  be 
addressed  to  Import  Administration's 
Central  Records  Unit,  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230.  The  period  of 
scope  consultations  is  intended  to 
provide  the  Department  with  ample 
opportimity  to  consider  all  comments 
and  consult  with  parties  prior  to  the 
issuance  of  the  preliminary 
determination. 


■  See  Memorandum  to  the  File  Re:  Change  to 
Scope  Description  (June  3,  2003). 
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Consultations 

In  accordance  with  Article  13.1  of  the 
Agreement  on  Subsidies  and 
Countervailing  Measures  and  section 
702(b)(4)(A){ii)  of  the  Tariff  Act  of  1930, 
we  held  consultations  with  the 
Government  of  India  (>GOI")  regarding 
this  petition  on  May  29,  2003.  See 
Memorandum  to  the  File  from  Sean 
Carey:  Consultations  with  the  > 

Government  of  India  Regarding  the 
Countervailing  Duty  Petition  on  4,4'- 
Diamino-2,2  '-Stilbenedisulfonic  Acid 
(DAS)  and  DAS  Applicators  commonly 
identified  as  Stilbenic  Fluorescent 
Whitening  Agents  (SFWA)  from  India, 
dated  May  30,  2003. 

Determination  of  Industry  Support  for 
the  Petition    ' 

Section  702(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  702(c)(4)(A) 
of  the  Act  provides  that  the 
Department's  industry  support 
determination,  which  is  to  be  made 
before  the  initiation  of  the  investigation, 
be  based  on  whether  a  minimum 
percentage  of  the  relevant  industry 
supports  the  petition.  A  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (1)  at  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition.  See  section  702(c)(4)(A). 
Moreover,  section  702(c)(4)(D)  of  the 
Act  provides  that,  if  the  petition  does 
not  establish  support  of  domestic 
producers  or  workers  accounting  for 
more  than  50  percent  of  the  toted 
production  of  the  domestic  like  product, 
the  Department  shall  either  poll  the 
industry  or  rely  on  other  information  in 
order  to  determine  if  there  is  support  for 
the  petition. 

Section  771(4)(A)  of  the  Act  defines 
the  "industry"  as  the  producers  of  a 
domestic  like  product.  Thus,  to 
determine  whether  a  petition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  produce  the 
domestic  like  product.  The  U.S. 
International  Trade  Commission  (ITC), 
which  is  responsible  for  determining 
whether  "the  domestic  industry"  has 
been  injured,  must  also  determine  what 
constitutes  a  domestic  like  product  in 
order  to  define  the  industry.  While  both 
the  Department  and  the  ITC  must  apply 
the  same  statutory  definition  regarding 
the  domestic  like  product  (section 
771(10)  of  the  Act),  they  do  so  for 


different  purposes  and  pursuant  to  a 
separate  and  distinct  authority.  In 
addition,  the  Department's 
determination  is  subject  to  limitations  of 
time  and  information.  Although  this 
may  result  in  different  definitions  of  the 
like  product,  such  differences  do  not 
render  the  decision  of  either  agency 
contrary  to  the  law.^ 

Section  771(10)  of  tiie  Act  defines  the 
domestic  like  product  as  "a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  imder  this  titie."  TTius,  the 
reference  point  from  which  the 
domestic  like  product  analysis  begins  is 
"the  article  subject  to  an  investigation," 
i.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petition. 
In  this  case,  the  petitions  cover  a 
single  class  or  kind  of  merchandise, 
DAS  and  its  commercial  agent  SFWA  as 
defined  in  the  Scope  of  Investigations 
section,  above.  The  petitioner  does  not 
offer  a  definition  of  domestic  like 
product  distinct  from  the  scope  of  the 
investigations.  Thus,  based  on  our 
analysis  of  the  information  presented  to 
the  Department  by  the  petitioner  and 
interested  parties,  we  have  determined 
that  there  is  a  single  domestic  like 
product  which  is  consistent  with  the 
definition  of  the  Scope  of  the 
Investigation  section  above  and  have 
analyzed  industry  support  in  terms  of 
this  domestic  like  product. 

The  Department  has  determined  that, 
pursuant  to  section  702(c)(4)(A)  of  the 
Act,  the  petition  contains  adequate 
evidence  of  industry  support  and, 
therefore,  polling  is  imnecessary.  See 
Countervailing  Duty  Investigation 
Initiation  Checklist:  4,4'-Diamino-2,2'- 
Stilbenedisulfonic  Acid  and  Stilbenic 
Fluorescent  Whitening  Agents  (DAS  and 
SFWA)  from  India,  (June  3,  2003)  [CVD 
Initiation  Checklist),  on  file  in  the 
Central  Records  Unit,  room  B-099  of  the 
main  Department  of  Commerce 
building. 

For  each  coimtry,  the  Department  has 
determined,  based  on  information 
provided  in  the  petition,  that  the 
petitioner  represents  over  50  percent  of  , 
total  production  of  the  domestic  like 
product.  The  petitioner  is  the  only  U.S. 
producer  of  DAS  and  accounts  for  over 
50  percent  of  U.S.  production  of  SFWA. 
Thus,  Ciba  satisfies  the  requirements  of 
section  732(c)(4)(A)(i)  of  the  Act 
because  it  accounts  for  at  least  25 


2  See  Algoma  Steel  Corp.  Ltd.,  v.  United  Stales, 
688  F.  Supp.  639,  642-44  (QT  1988);  High 
Information  Content  Flat  Panel  Displays  and 
Display  Glass  f mm  Japan:  Final  Determination; 
Rescission  of  Investigation  and  Partial  Dismissal  of 
Petition.  56  FR  32376,  32380-81  (July  16,  1991). 


percent  of  the  total  production  of  the 
domestic  like  product.  Furthermore,  the 
requirements  of  section  702(c)(4)(A)(ii) 
of  the  act  are  also  met.  Although,  on 
May  30,  2003,  Bayer  Chemicals 
Corporation  (Bayer)  submitted  an 
argument  in  opposition  to  the  petition, 
and  on  June  3,  2003,  3V  Inc.  also 
submitted  an  argument  in  opposition  to 
the  petition,  they  did  not  provide 
evidence  that  would  call  into  question 
the  sufficiency  of  Ciba's  industry 
support.  Accordingly,  we  determine  that 
these  petitions  are  filed  on  behalf  of  the 
domestic  industry  within  the  meaning 
of  section  702(b)(1)  of  the  Act.  See  CVD  ' 
Initiation  Checklist  at  Attachment  II  for 
further  details. 

V 

Injury  Test 

Because  India  is  a  "Subsidies 
Agreement  Country"  within  the 
meaning  of  section  701(b)  of  the  Act, 
section  701(a)(2)  applies  to  this 
investigation.  Accordingly,  the  FTC  must 
determine  whether  imports  of  the 
subject  merchandise  from  India 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

Allegations  of  Subsidies 

Section  702(b)  of  the  Act  requires  the 
Department  to  initiate  a  countervailing 
duty  proceeding  whenever  an  interested 
party  files  a  petition,  on  behalf  of  an 
industry,  that;  (1)  alleges  the  elements 
necessary  for  an  imposition  of  a^duty 
under  section  701(a),  and  (2)  is 
accompanied  by  information  reasonably 
available  to  petitioners  supporting  the 
allegations. 

We  are  initiating  an  investigation  of 
the  following  programs  alleged  in  the 
petition  to  have  provided 
countervailable  subsidies  to 
manufacturers,  producers  and  exporters 
of  the  subject  merchandise  in  India  (a 
full  description  of  each  program  is 
provided  in  the  CVD  Initiation 
Checklist): 

1 .  The  Duty  Entitlement  Passbook 
Scheme  (DEPB)/  Post-Export  Credits 

2.  Pre-Shipment  and  Post-Shipment 
Export  Financing 

3.  Export  Promotion  Capital  Goods 
Scheme  (EPCGS) 

4.  Income  Tax  Exemption  Scheme 
(Sections  lOA,  lOB,  and  80  HHC) 

5.  Exemption  of  Export  Credit  from 
Interest  Taxes 

6.  Export  Processing  Zones/  Export- 
Oriented  Units  Programs 

7.  Market  Development  Assistance 
(MDA) 

8.  Special  Imprest  Licenses 
We  are  not  including  in  our 

investigation  the  following  programs 
alleged  to  be  benefitting  producers  and 
exporters  of  the  subject  merchandise  in 
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India.  The  full  discussion  of  our  bases 
for  not  initiating  on  these  programs  is 
set  forth  in  the  CVD  Initiation  Checklist 

1.  Import  Mechanisms  (Sale  of  Import 
Licenses) 

2.  Duty  Drawback  on  Excise  Taxes 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

Petitioner  alleges  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured,  or 
threatened  with  material  injury,  by 
reason  of  subsidized  imports  from  India 
of  the  subject  merchandise.  Petitioner 
contends  that  the  industry's  injured 
condition  is  evident  in  the  reduced 
levels  of  production  and  capacity 
utilization,  decline  in  profits,  decline  in 
research  and  development,  decreased 
U.S.  market  share,  lost  sales  and 
revenue,  and  price  suppression  and 
depression.  The  allegations  of  injury 
and  causation  are  supported  by  relevant 
evidence  including  lost  sales  and 
pricing  information.  We  have  assessed 
the  allegations  and  supporting  evidence 
regarding  material  injury  and  causation, 
and  have  determined  that  these 
allegations  are  properly  supported  by 
accurate  and  adequate  evidence  and 
meet  the  statutory  requirements  for 
initiation.  See  CVD  Initiation  Checklist. 

Initiation  of  Countervailing  Duty 
Investigation 

Based  on  our  examination  of  the 
petition  on  DAS  and  SFWA,  and 
petitioner's  responses  to  our  requests  for 
supplemental  information  clarifying  the 
petition,  we  have  found  that  the  petition 
meets  the  requirements  of  section  702(b) 
of  the  Act.  Therefore,  in  accordance 
with  section  702(b)  of  the  Act,  we  are 
initiating  a  countervailing  duty 
Investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
of  DAS  and  SFWA  from  India  receive 
countervailable  subsidies.  Unless  the 
deadline  is  extended,  we  will  make  our 
preliminary  determination  no  later  than 
65  days  after  the  date  of  this  initiation. 

Distribution  of  Copies  of  the  Petition 

In  accordance  with  section 
702{b)(4)(A)(i)  of  the  Act,  a  copy  of  the 
public  version  of  the  petition  has  been 
provided  to  the  representatives  of  the 
government  of  India.  We  will  attempt  to 
provide  a  copy  of  the  public  version  of 
the  petition  to  each  exporter  named  in 
the  petition,  as  provided  for  under  19 
CFR  351.203(c)(2). 

International  Trade  Commission 
Notification 

Pursuant  to  section  702(d)  of  the  Act, 
we  have  notified  the  ITC  of  our 
initiation. 


Preliminary  Determination  by  the  ITC 

The  ITC  will  determine,  no  later  than 
June  28,  2003,  whether  there  is  a 
reasonable  indication  that  imports  of 
subject  merchandise  bom  India  are 
materially  injuring,  or  threatening 
material  injury  to,  a  U.S.  industry.  A 
negative  ITC  determination  will  result 
in  the  investigation  being  terminated; 
otherwise,  this  investigation  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  issued  and  published 
pursuant  to  section  777(i)  of  the  Act. 

Dated:  June  3,  2003. 
)o§eph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  03-14591  Filed  6-9-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

DEPARTMENT  OF  THE  INTERIOR 

U.S.  Fish  and  Wildlife  Service 

[I.D.  0501 03A] 

Notice  of  Intent  To  Conduct  Public 
Scoping  and  Prepare  an  Environmental 
Impact  Statement  Related  to  ttte  King 
County,  WA,  Habitat  Conservation  Plan 

AGENCIES:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce;  U.S.  Fish  and  Wildlife 
Service  (USFWS),  Interior. 
ACTION:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement. 

summary:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  and 
in  accordance  with  the  Washington 
State  Environmental  Policy  Act,  this 
notice  advises  the  public  that  the 
USFWS  and  NMFS  (collectively,  the 
Services)  intend  to  gather  information 
necessary  to  prepare  an  Environmental 
Impact  Statement  (EJS).  The  EIS  is  for 
the  potential  approval  of  a  Habitat 
Conservation  Plan  (HCP)  and  issuance 
of  two  incidental  take  permits  (from 
NMFS  and  from  the  USFWS)  to  take 
seven  endangered  and  threatened 
species  and  22  unlisted  species  in 
accordance  with  the  Endangered 
Species  Act,  as  amended  (ESA).  The 
permit  applicant  is  King  County,  WA, 
Department  of  Natural  Resources  and 
Parks,  Wastewater  Treatment  Division 
(King  Coimty).  The  application  is 
related  to  construction,  operation,  and 
maintenance  activities  associated  with  a 


regional  wastewater  conveyance  and 
treatment  system  in  western  King, 
Snohomish,  and  Pierce  Coimties,  WA 
(permit  activities). 

The  Services  provide  this  notice  to: 
(1)  advise  other  agencies  and  the  public 
of  our  intentions;  and  (2)  obtain 
suggestions  and  information  on  the 
scope  of  issues  to  include  in  the  EIS. 
DATES:  Written  comments  are 
encouraged,  and  should  be  received  on 
or  before  August  11,  2003.  The  Services 
will  jointly  hold  public  scoping 
meetings  on  the  following  dates: 


Date 

Time 

Location 

June  17, 

2003  . 

3-6 

King  Street  Center.  201 

p.m. 

S.  Jackson  Street,  8tt) 

Floor  Conferer>ce 

Center,  Seattle,  WA 

June  24, 

2003  .. 

6-8 

Kohlwes  Education 

p.m. 

Center,  300  SW  7tti 
Street.  Renton.  WA 

June  26, 

2003  .. 

6-8 

Nofttistiore  Utility 

p.m. 

District.  6830  NE  185tti 
Street,  Kenmore,  WA 

ADDRESSES:  Address  comments  and 
requests  for  information  related  to 
preparation  of  the  EIS,  or  requests  to  be 
added  to  the  mailing  list  for  this  project, 
to  Jon  Avery,  USFWS,  510  Desmond 
Drive  S.E.,  Suite  102.  Lacey,  WA  98503- 
1273;  facsimile  360-753-9518;  or  to 
Phyllis  Meyers,  NMFS,  7600  Sand  Point 
Way  NE,  Seattle.  WA  98115-6349. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Avery,  USFWS,  360-753-5824;  or 
Phyllis  Meyers,  NMFS,  206-526-4506. 
SUPPLEMENTARY  INFORMATION: 

Background 

NEPA  requires  Federal  agencies  to 
conduct  an  environmental  analysis  of 
their  proposed  actions  to  determine  if 
the  actions  may  affect  the  human 
environment.  The  Services  expect  to 
take  action  on  ESA  section  10(a)(1)(B) 
permit  applications  anticipated  from  the 
King  County  Wastewater  Treatment 
Division.  Therefore,  the  Services  are 
seeking  public  input  on  the  scope  of  the 
required  NEPA  analysis,  including  the 
range  of  reasonable  alternatives  and 
associated  impacts  of  any  alternatives. 

Section  9  of  the  ESA  and 
implementing  regulations  prohibit  the 
"taking"  of  a  species  listed  as 
endangered  or  threatened.  The  term  take 
is  defined  under  the  ESA  to  mean 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  or  collect,  or 
to  attempt  to  engage  in  any  such 
conduct  (16  U.S.C.  1532  (19)).  Harm  is 
defined  by  the  USFWS  to  include 
significant  habitat  modification  or 
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degradation  where  it  actually  kills  or 
injures  wildlife  by  significantiy 
impairing  essential  behavioral  patterns, 
including  breeding,  feeding,  and 
sheltering  (50  CFR  17.3).  NMFS* 
definition  of  harm  includes  significant 
habitat  modification  or  degradation 
where  it  actually  kills  or  injures  fish  or 
wildlife  by  significantiy  impairing 
essential  behavioral  patiems,  including 
breeding,  feeding,  spawning,  migrating, 
rearing,  and  sheltering  (64  FR  60727, 
November  8, 1999). 

Section  10  of  the  ESA  contains 
provisions  for  the  issuance  of  incidental 
take  permits  to  non-Federal  landowners 
for  the  take  of  endangered  and 
threatened  species,  provided  that  all 


permit  issuance  criteria'-are  met, 
including  the  requirement  that  the  take 
is  incidental  to  otherwise  lawful 
activities,  and  will  not  appreciably 
reduce  the  likelihood  of  the  survival 
and  recovery  of  the  species  in  the  wild. 
In  addition,  the  applicant  must  prepare 
and  submit  to  the  Services  for  approval, 
an  HCP  containing  a  strategy  for 
minimizing  and  mitigating  all  take 
associated  with  the  proposed  activities 
to  the  maximum  extent  practicable.  The 
applicant  must  also  ensure  that 
adequate  funding  for  the  HCP  will  be 
provided. 

King  County  needs  permits  because 
some  its  activities  have  the  potential  to 
take  listed  species.  Therefore,  King 


County  intends  to  request  permits  from 
NMFS  and  FWS  for  Chinook  salmon 
(Oncorhynchus  tshawytscha),  bull  trout 
[Salvelinus  confluentus),  and  five  other 
listed  species  (see  table  below).  King 
County  also  plans  to  seek  coverage  for 
approximately  22  currentiy  unlisted  fish 
and  wildlife  species  including  Dolly 
Varden  (Salvelinus  malma),  proposed 
for  listing  imder  the  ESA's  similarity  of 
appearance  provisions,  and  the  Western 
yellow-billed  cuckoo  (Coccyzus 
americanus),  a  candidate  for  listing 
under  the  ESA  imder  specific  provisions 
of  the  proposed  incidental  take  permits, 
should  these  species  be  listed  in  the 
future. 


Federally  Listed  Species  Proposed  for  Coverage 


Common  Name 


Chinook  salnxHi  

Bulltrout 

Leathert>ack  sea  turtle 

Mart>led  murrelet 

BakJ  eagle 

Stellers  sea  lion  

Humptjack  whale  


Scientific  Name 


Oncorhynchus  tshawytscha 

Salvelinus  confluentus 

Dermochelys  coriacea 

Brachyramphus  manmoratus 

Haliaeetus  leucocephalus 

Eumetopias  jubatus 

Megaptera  novaeangliae 


Status 


Threatened 
Threatened 
Endangered 
Threatened 
Threatened 
Endangered 
Endangered 


Responsible 
Agency 


NMFS 

USFWS 

USFWS/NMFS 

USFWS 

USFWS 

NMFS 

NMFS 


King  County  owns  and  operates  a 
regional  wastewater  conveyance  and 
treatment  system  that  serves  1.3  million 
people  in  the  greater  Seattle  area.  The 
system  receives  wastewater  from  a  420- 
square-mile  area  in  King  Coimty  and 
parts  of  Snohomish  and  Pierce  Counties. 
Using  an  extensive  network  of  pipes  and 
pumps.  King  Coimty  currentiy  conveys 
wastewater  collected  from  local  sewer 
districts  to  one  of  two  regional  treatment 
plants,  where  it  undergoes  both  primary 
and  secondary  treatment  before  it  is 
discharged  into  Puget  Sound  through 
outfalls  located  offshore  of  West  Point 
and  Duwamish  Head. 

In  response  to  projected  population 
growth  within  the  Puget  Sound  region. 
King  County  has  developed  the  Regional 
Wastewater  Services  Plan  (RWSP), 
which  enumerates  the  new  and 
expanded  facilities  that  King  County 
will  need  throughout  its  three-county 
service  area  to  meet  increased  demand 
for  its  wastewater  conveyance  and 
treatment  services  over  the  next  40 
years.  The  RWSP  is  the  subject  of  a 
Washington  State  Environmental  Policy 
Act  document  entitied  "Final 
Environmental  Impact  Statement  for  the 
Regional  Wastewater  Services  Plan, 
April  1998,"  prepared  by  the 
Wastewater  Treatment  Division  of  the 
King  Coimty  Department  of  Natural 
Resources.  Construction,  operation,  and 
maintenance  activities  associated  with 


some  new  or  expanded  facilities  called 
for  in  the  RWSP,  as  well  as  those  same 
activities  associated  with  some  existing 
King  County  facilities,  have  the 
potential  to  impact  species  subject  to 
protection  under  Section  9  of  the  ESA. 

King  County  has  initiated  discussions 
with  the  Services  regarding  the 
possibility  of  receiving  permits  that 
would  cover  take  of  listed  species 
incidental  to  the  following  otherwise 
lawful  activities: 

(1)  King  County's  existing  and 
proposed  secondary  treated  effluent 
discharges  permitted  under  the  National 
Pollutant  Discharge  Elimination  System; 

(2)  Construction,  operation,  and 
maintenance  activities  associated  with 
King  County's  existing  and  proposed 
effluent  discharge  outfalls; 

(3)  Construction,  operation,  and 
maintenance  activities  associated  with 
King  County's  existing  and  proposed 
wastewater  treatment  facilities; 

(4)  Construction,  operation,  and 
maintenance  activities  associated  with 
King  County's  existing  and  proposed 
conveyance  facilities; 

(5)King  County  habitat  Restoration 
projects,  water  quality  improvement 
projects,  water  quality  and  fish  habitat 
monitoring  programs,  and  adaptive 
management  activities  intended  to 
avoid,  minimize,  and  mitigate  the 
impacts  of  King  County  activities  (1)-  (4) 
on  the  proposed  covered  species,  to  the 
maximum  extent  practicable. 


The  King  County  Wastewater 
Treatment  Division  is  currently 
considering  the  following  types  of 
conservation  measures  for  the  proposed 
Habitat  Conservation  Plan: 

(a)  A  program  of  land  conservation  for 
the  preservation,  enhancement,  or 
creation  of  suitable  habitats  for  species 
addressed  in  the  HCP  to  mitigate 
impacts  associated  with  proposed 
construction  activities;        ^^ 

(b)  Development  of  new  construction 
best  management  practices  to  avoid  or 
minimize  construction  impacts  on 
species  addressed  in  the  HCP; 

(c)  Commitment  to  continuing  certain 
wastewater  source  control  activities  that 
are  currently  voluntary,  targeted  at 
reducing  potential  environmental  risks 
by  removing  wastes  before  they  are 
discharged  into  the  sewer  system; 

(d)  Implementation  of  an  adaptive 
management  program  with  ongoing 
monitoring  and  adjustment  of  covered 
activities. 

Under  NEPA,  a  reasonable  range  of 
alternatives  to  a  proposed  project  must 
be  developed  and  considered  in  the 
Services'  environmental  review.  At  a 
minimum,  the  alternatives  developed 
must  include:  (1)  A  No  Action 
alternative,  and  (2)  the  Proposed  Action, 
with  thorough  descriptions  of  its 
management  features  and  anticipated 
resource  conservation  benefits  and 
potential  impacts.  For  the  present 
environmental  review,  the  Services 
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intend  to  review  the  HCP  and  to  prepare 
an  EIS.  The  environmental  review  will 
analyze  King  County's  proposed  HCP,  a 
"No  Action"  alternative  reflecting  the 
baseline  conditions  in  King,  Pierce,  and 
Snohomish  Counties  under  current 
wastewater  treatment  practices,  as  well 
as  a  full  range  of  reasonable  alternatives 
and  the  associated  impacts  of  each.  The 
Services  are  currently  in  the  process  of 
developing  alternatives  for  analysis. 
Additional  project  alternatives  may  be 
developed  based  on  input  received  from 
this  and  future  scoping  notices  during 
development  of  the  EIS. 

Comments  and  suggestions  are  invited 
from  all  interested  parties  to  ensure  that 
the  full  range  of  issues  related  to  this 
proposed  action  and  all  significant 
issues  are  identified.  The  Services 
request  that  comments  be  as  specific  as 
possible.  In  particular,  we  request 
information  regarding:  the  direct, 
indirect,  and  cumulative  impacts  that 
implementation  of  the  proposed  HCP 
could  have  on  endangered  and 
threatened  and  other  covered  species 
and  their  communities  and  habitats; 
other  possible  alternatives;  potential 
adaptive  management  and/or 
monitoring  provisions;  funding  issues; 
baseline  environmental  conditions  in 
King,  Pierce,  and  Snohomish  Counties; 
other  plans  or  projects  that  might  be 
relevant  to  this  proposed  project;  and 
minimization  and  mitigation  efforts. 

In  addition  to  considering  potential 
impacts  on  listed  and  other  covered 
species  and  their  habitats,  the  EIS  could 
include  information  on  potential 
impacts  resulting  from  alternatives  on 
other  components  of  the  human 
environment.  These  other  components 
could  include  air  quality,  water  quality 
and  quantity,  geology  and  soils,  cultural 
resources,  social  resources,  economic 
resources,  and  environmental  justice. 

Comments  or  questions  concerning 
this  proposed  action  and  the 
environmental  review  should  be 
directed  to  the  U.S.  Fish  and  Wildlife 
Service  or  NMFS  at  the  address  or 
telephone  numbers  provided  above.  All 
comments  and  materials  received, 
including  names  and  addresses,  will 
become  part  of  the  administrative  record 
and  may  be  released  to  the  public. 

The  environmental  review  of  this 
project  will  be  conducted  in  accordance 
with  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  USC  4321  et  seq.). 
National  Environmental  Policy  Act 
Regulations  (40  CFR  1500-1508).  other 
appropriate  Federal  laws  and 
regulations,  and  policies  and  procedures 
of  the  Services  for  compliance  with 
those  regulations. 


Dated:  May  5.  2003. 

David  Wesley, 

Deputy  Regional  Director.  Fish  and  Wildlife 
Service.  Region  / .  Portland,  Oregon 

Dated:  June  4.  2003. 
Phil  Williams, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

(FR  Doc.  03-14580  Filed  6-9-03:  8:45  am] 
BH.UNG  cooes  3S10-23-S,  4310-55-22 


DEPARTMENT  OF  COMMERECE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  0305281 3S-31 35-01;  I.D. 
0501 03F] 

Financial  Assistance  for  Submerged 
Aquatic  Vegetation  (SAV)  Culture  and 
Large  Scale  Restoration  Activities  in 
Chesapealce  Bay 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Department  of  Commerce. 
ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  purpose  of  this  notice  is 
to  invite  the  public  to  submit  proposals 
for  available  funding  toward  research 
and  development  projects  that  address 
various  aspects  of  Chesapeake  Bay 
Submerged  Aquatic  Vegetation  (SAV) 
culture  and  large  scale  restoration 
projects.  Funds  are  available  to  State, 
local  and  Indian  tribal  governments, 
institutions  of  higher  education,  other 
non-profit  organizations  and 
commercial  organizations.  This  notice 
describes  the  conditions  under  which 
project  proposals  will  be  accepted  and 
criteria  under  which  proposals  will  be 
evaluated  for  funding  consideration. 
Depending  upon  the  level  of  Federal 
involvement  in  individual  projects, 
selected  recipients  will  enter  into  either 
a  cooperative  agreement  or  a  grant. 
DATES:  Applications  must  be  received 
by  5  p.m.  eastern  daylight  savings  time 
on  July  10,  2003.  Applications  received 
after  that  time  will  not  be  considered  for 
funding. 

Statements  of  Intent  (see 
SUPPLEMENTARY  INFORMATION)  should  be 
submitted  by  June  30,  2003. 
ADDRESSES:  You  can  obtain  an 
application  package  from,  and  send 
completed  proposals  to:  Peter 
Bergstrom.  NOAA  Chesapeake  Bay 
Office,  410  Severn  Avenue,  Suite  107A, 
Annapolis,  MD  21403.  You  can  also 
obtain  the  application  package  horn  the 
NOAA  Chesapeake  Bay  Office  Home 
Page  http://noaa.chesapeakebay.net/. 


Applications  will  not  be  accepted 
electronically  nor  by  facsimile  machine 
submission.  The  statement  of  intent  (see 
SUPPLEMENTARY  INFORMATION)  should  be 
sent  to  Peter  Bergstrom 
(peter.bergstrom@noaa  .gov] . 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Bergstrom,  NOAA  Chesapeake  Bay 
Office,  telephone:  (410)  267-5660,  or  e- 
mail:  peter.bergstrom@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A  statement  of  intent  to  submit  a  full 
proposal  is  requested  although  not 
required  and  will  assist  the  NOAA 
Chesapeake  Bay  Office  in  setting  up 
technical  reviewers.  It  is  requested  that 
this  statement  provide  a  project  title, 
associated  investigators  and 
approximate  budget. 

A.  Authority 

The  Fish  and  Wildlife  Act  of  1956.  as 
amended,  at  16  U.S.C.  753a,  authorizes  v 
the  Secretary  of  Commerce  (Secretary), 
for  the  purpose  of  developing  adequate, 
coordinated,  cooperative  research  and 
training  programs  for  fish  and  wildlife 
resources,  to  continue  to  enter  into 
cooperative  agreements  with  colleges 
and  universities,  with  game  and  fish 
departments  of  the  several  states,  and 
with  non-profit  organizations  relating  to 
cooperative  research  units.  The 
Secretary  of  Commerce  is  authorized 
imder  the  Fish  and  Wildlife 
Coordination  Act,  16  U.S.C.  661-666c, 
to  provide  assistance  to,  and  cooperate 
with.  Federal,  State,  and  public  or 
private  agencies  and  organizations  in 
the  development,  protection,  rearing, 
and  stocking  of  fisheries,  resources 
thereof,  and  for  fisheries  habitat 
restoration, 

B.  Catalog  of  Federal  Domestic 
Assistance  (CFDA) 

The  projects  to  be  funded  are  in 
support  of  the  Chesapeake  Bay  Studies 
Program  (CFDA  11.457). 

C.  Program  Description 

The  Chesapeake  Bay  Studies 
Submerged  Aquatic  Vegetation  Program 
is  a  new  program  initiated  this  year  in 
response  to  language  in  the  House 
Report  (H.R.  Rep.  No.  108-10,  at  712 
(2003)).  The  main  purpose  of  the 
program  is  to  enhance  and  increase  this 
important  fisheries  habitat  in 
Chesapeake  Bay  and  its  tidal  tributaries. 
Funding  will  be  directed  to  complement 
existing  and  future  efforts  in  this  area  by 
Federal,  State,  and  local  agencies,  and 
community  watershed  associations. 

Principle  investigators  will  be 
expected  to  prepare  for  and  attend  one 
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or  two  workshops  with  other  NCBO 
supported  researchers  to  encourage 
interdisciplinary  dialogue  and 
collaboration,  and  presentation  of 
results  of  supported  work. 

II.  Areas  of  Interest 

Proposals  should  exhibit  familiarity 
with  related  work  that  is  completed  or 
ongoing.  When  appropriate,  proposals 
should  be  multi-disciplinary. 
Coordinated  efforts  involving  multiple 
eligible  applicants  or  individuals  are 
encouraged.  Proposals  must  address  one 
of  the  areas  of  interest  listed  here.  If  the 
proposal  addresses  more  than  one  area 
of  interest,  it  should  list  first  on  the 
application  the  area  of  interest  that  most 
closely  reflects  the  objective  of  the 
proposal.  Proposals  should  follow  and 
refer  to  the  guidance  in  the  Chesapeake 
Bay  Program's  "Strategy  to  Accelerate 
the  Protection  and  Restoration  of 
Submerged  Aquatic  Vegetation  in  the 
Chesapeake  Bay"  which  is  available  at: 
http://www.chesapeakebay.net/  or  via 
Peter  Bergstrom  (see  ADDRESSES). 

All  proposals  should  address  the 
manner  in  which  the  applicant  will 
obtain  the  necessary  permits  (if 
applicable)  for  coUecting  plant  matericils 
from  tidal  waters  and  bottom 
disturbance  or  putting  structures  in  tidal 
waters.  For  collecting  permit 
requirements  in  Maryland,  see:  http:// 
mddnr.chesapeakebay.net/savrrc/ 
index.html.  For  permit  information  for 
Virginia  tidal  waters,  see:  http:// 
www.mrc.state.va.us/page3.htm. 

These  areas  of  interest  are  not  listed 
in  any  particular  order  of  importance:  A. 
Enhance  supply  of  SAV  propagules  for 
restoration,  especially  seeds.  Propagate 
seeds,  rooted  cuttings,  and/or  whole 
plants  of  SAV  species  native  to 
Chesapeake  Bay  to  use  in  restoration 
projects.  Priority  will  be  given  to 
proposals  to  produce  seeds  of  species 
that  are  known  to  grow  well  from  seed, 
especially  eelgrass  [Zostera  marina)  and 
wild  celery  [Vallisneria  americana). 
Proposals  for  other  propagation 
techniques  that  will  minimize  the 
ongoing  need  to  harvest  plant  materials 
from  the  field  are  also  encouraged. 
Source  materials  should  come  from  the 
Chesapeake  Bay  watershed  if  possible, 
and  the  applicant  must  have  all  required 
collecting  permits  before  collecting  any 
source  material  from  tidal  waters.  If  a 
proposal  is  solely  for  propagation,  the 
application  should  list  organizations 
that  are  interested  in  using  the  plant 
materials  they  produce  in  restoration 
projects  in  Chesapeake  Bay.  If  the 
propagules  produced  will  be  sold,  the 
applicant  must  explain  in  his  or  her 
proposal  how  this  income  will  be  used 
to  promote  program  objectives. 


B.  Applied  research  to  increase  the 
success  of  planting  SAV  directly  from 
seeds.  Investigate  factors  directly  related 
to  improving  the  large-scale  cultivation 
and  planting  of  SAV  from  seeds  in 
Chesapeake  Bay.  These  factors  may 
include  the  following:  optimal 
conditions  for  seed  production  and 
maturation,  seed  viability  and 
germination;  seed  harvest  and  storage 
methods;  natural  modes  of  seed 
transport  and  fates  of  seeds  that  disperse 
naturally;  distribution  and  viability  of 
seed  banks;  and  other  factors.  Collecting 
information  useful  to  the  direct  planting 
of  seeds  of  wild  celery  and/or  redhead 
grass  (Potamogeton  peifoliatus]  is 
encouraged.  Proposals  that  would 
increase  our  knowledge  of  the  seed 
ecology  of  eelgrass  are  also  encoiiraged- 

C.  Large-scale  SAV  planting  in  2003 
and/or  2004.  Conduct  large-scale  SAV 
restoration,  including  one  or  more 
projects  that  can  be  done  in  fall  2003 
and/or  in  2004.  Proposed  projects  may 
be  expansions  of  projects  already 
planned,  especially  if  done  in  2003. 
Projects  should  use  native  species  that 
have  grown  well  when  planted  in  past 
Chesapeake  Bay  projects  and  sites  that 
have  been  assessed  and  shown  to  have 
a  good  chance  of  SAV  survival  and 
include  regular  evaluation  of  success  for 
at  least  2  years  from  date  of  planting. 
Projects  that  involve  harvesting  whole 
plants  from  donor  beds  and 

.transplanting  them  are  discouraged. 

D.  Site  assessments  needed  to  choose 
SAV  planting  sites  for  2005.  Conduct 
site  assessments  in  2003  and  2004  of 
potential  sites  for  large-scale  planting 
projects  to  be  done  in  2005  or  later. 
Sites  that  are  assessed  should  be  pre- 
screened  for  good  SAV  growth  potential 
using  a  CIS  targeting  tool  that  uses 
existing  monitoring  data.  Site 
assessments  may  include  measuring 
light  availability  (water  clarity),  salinity, 
temperature,  bottom  substrate 
characteristics,  water  depth,  waves  and 
currents,  and  epiphyte  occurrence; 
mapping  current  and  historical  SAV 
presence  by  species;  conducting  small 
test  plantings  or  other  bioassays;  and 
measuring  other  pertinent  water 
chemistry  and  environmental 
parameters. 

m.  Funding 

A.  Funding  Availability 

This  solicitation  aimounces  that 
approximately  $425,000  will  be  made 
available  through  the  NCBO  for  SAV 
culture  and  large  scale  restoration " 
projects  in  FY  2003.  This  document 
describes  how  interested  persons  can 
apply  for  funding  and  how  funding 
decisions  will  be  made. 


There  is  no  guarantee  that  sufficient 
funds  will  be  available  to  make  awards 
for  all  qualified  projects.  The  exact 
amount  of  funds  that  may  be  awarded 
will  be  determined  in  pre-award 
negotiations  between  the  applicant  and 
NOAA  representatives.  Publication  of 
this  notice  does  not  oblige  NOAA  to 
award  any  specific  project  or  to  obligate 
any  available  funds.  If  applicants  incur, 
any  costs  prior  to  an  award  being  made, 
they  do  so  solely  at  their  own  risk  of  not 
t)eing  reimbursed  by  the  government. 
Notwithstanding  verbal  or  written 
assurance  that  may  have  been  received, 
there  is  no  obligation  on  the  part  of 
NOAA  to  cover  pre-award  costs  unless 
approved  by  the  Grants  Officer  as  part 
of  the  terms  when  the  award  is  made. 

B.  Award  Limits 

There  are  no  specified  award  limits 
for  proposals  submitted  under  this 
solicitation. 

C.  Funding  Instrument 

Whether  the  funding  instrument  is  a 
grant  or  a  cooperative  agreement  will  be 
determined  by  the  degree  of  NOAA's 
involvement  in  the  project.  A 
cooperative  agreement  will  be  used  if 
NOAA  shares  responsibility  for 
management,  control,  direction,  or 
performance  of  the  project  with  the 
recipient.  Specific  terms  regarding 
substantial  involvement  will  be 
contained  in  special  award  conditions. 

D.  Cost-sharing  Requirements 

The  NOAA  strongly  encourages 
applicants  applying  for  either  area  of 
interest  to  share  as  much  of  the  costs  of 
the  award  as  possible.  Funds  from  other 
Federal  awards  may  not  be  considered 
matching  funds.  The  nature  of  the 
contribution  (cash  versus  in-kind)  and 
the  amount  of  matching  funds  will  be 
taken  into  consideration  in  the  final 
selection  process.  Priority  selection  will 
be  given  to  proposals  that  propose  cash 
rather  than  in-kind  contributions. 

IV.  Instructions  for  Application 

A.  Eligible  Applicants 

Eligible  applicants  include  state,  local 
and  Indian  tribal  governments, 
institutions  of  higher  education,  other 
non-profit''organizations  and 
commercial  organizations. 

The  Department  of  Commerce/ 
National  Oceanic  and  Atmospheric 
Administi-ation  (DOC/NOAA)  is 
strongly  committed  to  broadening  the 
participation  of  historicaUy  black 
colleges  and  universities.  Hispanic 
serving  institutions,  tribal  colleges  and 
universities,  and  institutions  that  work 
in  underserved  areas.  The  NOAA 
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encourages  proposals  involving  any  of 
the  above  institutions. 

B.  Project  Award  Period 

Under  this  solicitation.  NCBO  will 
hind  SAV  related  projects  as  12-month 
cooperative  agreements  or  grants. 
Proposals  may  be  submitted  for  up  to  a 
2 -year  project  period.  However,  hinds 
will  be  made  available  for  only  a  12- 
month  award  period,  and  any 
continuation  of  the  award  period  will  be 
subject  to  an  approved  scope  of  work, 
satisfactory  progress,  a  panel  review, 
and  available  funding  to  continue  the 
award.  No  assurances  for  a  funding 
continuation  exists:  funding  will  be  at 
the  complete  discretion  of  NOAA. 

All  proposals  must  include  a  full 
description  of  the  activities  and  budget 
for  the  first  year  as  described  in  this 
announcement,  a  summary  description 
of  the  proposed  work  for  each 
subsequent  year,  and  an  estimated 
budget  by  line  item  (without  supporting 
budget  detail  pages)  for  review  and 
analysis.  If  selected  for  funding,  the 
applicant  will  be  required  to  submit  a 
full  proposal  for  the  second  year  by  the 
deadline  announced  in  the  following 
year's  competitive  cycle.  Proposals  will 
be  evaluated  through  a  review  panel 
process,  but  will  not  be  subject  to 
competition  with  new  proposals. 
Projects  should  not  be  scheduled  to 
begin  before  September  1,  2003. 

C.  Format  and  Requirements 

Proposals  must  be  complete  and  must 
follow  the  format  described  in  this 
notice.  Potential  recipients  may  submit 
separate  proposals  for  each  area  of 
interest.  Applicants  should  not  assume 
prior  knowledge  on  the  part  of  the 
NOAA  as  to  the  relative  merits  of  the 
project  described  in  the  application. 

1 .  Proposal  format.  Applicants  are 
required  to  submit  one  signed  original 
and  two  copies  of  the  full  proposaJ 
(submission  of  five  additional  hard 
copies  is  encouraged  to  expedite  the 
review  process,  but  it  is  not  required). 
Proposals  must  be  written  in  at  least  a 
10-point  font,  double-spaced,  unbound, 
and  one-sided.  Brevity  will  assist 
reviewers  and  program  staff  in  dealing 
effectively  with  proposals.  Therefore, 
the  Project  Description  may  not  exceed 
15  pages.  Tables  and  visual  materials, 
including  charts,  graphs,  maps, 
photographs,  and  other  pictorial 
presentations  are  not  included  in  the  15- 
page  limitation.  Appendices  may  be 
included  but  must  not  exceed  a  total  of 
10  pages  in  length.  Appendices  may 
include  information  such  as  curriculimi, 
resumes,  and/or  letters  of  endorsement. 
Additional  informational  material  will 


be  disregarded.  Proposals  must  include 
the  following  information: 

a.  Project  summary  (1  -page  limit).  It  is 
recommended  that  each  proposal 
contain  a  siuiunary  of  no  more  than  one 
page  that  provides  the  following: 

(1)  Organization  title. 

(2)  Address,  telephone  number,  and 
email  address  of  applicant. 

(3)  Area  of  interest  for  which  you  are 
applying  (see  section  II). 

(4)  Project  title. 

(5)  Project  duration  (l-year  project 
period,  starting  on  the  first  of  the  month 
and  ending  on  the  last  day  of  the 
month). 

(6)  Principal  Investigator(s)  (PI). 

(7)  Project  objectives. 

(8)  Summary  of  work  to  be  performed. 

(9)  Total  Federal  funds  requested. 

(10)  Cost-sharing  to  be  provided  from 
non-Federal  sources,  if  any.  Specify 
whether  contributions  are  cash  or  in- 
kind. 

(11)  Total  project  cost. 

b.  Project  description  (15-page  limit). 
Each  project  must  be  completely  and 
accurately  described.  The  main  body  of 
the  proposal  should  be  a  clear  statement 
of  the  work  to  be  undertaken  and  should 
include  specific  objectives  and 
performance  measures  for  the  period  of 
the  proposed  work  and  the  expected 
significance;  relation  to  longer-term 
goals  of  the  Pi's  project;  and  relation  to 
other  work  plaimed,  anticipated,  or  in 
progress  under  Federal  A^^sistance.  Each 
project  must  be  described  as  follows: 

(1)  Identification  of  problem(s): 
Describe  the  specific  problem  or  area  of 
interest  to  be  addressed  (see  section  11, 
above). 

(2)  Project  objectives:  Objectives 
should  be  simple  and  understandable; 
as  specific  and  quantitative  as  possible; 
clear  as  to  the  "what  and  when,"  but 
should  avoid  the  "how  and  why";  and 
attainable  within  the  time,  money,  and 
human  resources  available.  Projects 
should  be  accomplishment  oriented  and 
identify  specific  performance  measures. 

(3)  Project  narrative:  The  project 
narrative  is  the  scientific  or  technical 
action  plan  of  activities  that  are  to  be 
accomplished  during  each  budget 
period  of  the  project.  This  description 
must  include  the  specific 
methodologies,  by  project  or  job 
activity,  proposed  for  accomplishing  the 
proj^osal's  objective(s). 

investigators  submitting  proposals  in 
response  to  this  announcement  are 
strongly  encouraged  to  develop  inter- 
institutional,  inter-disciplinary  research 
teams  in  the  form  of  single,  integrated 
proposals  or  as  individual  proposals 
that  are  clearly  linked  together.  The 
project  narrative  must  include  a 
milestone  table  that  summarizes  the 


procedures/objectives  that  are  to  be 
attained  in  each  project  month  covered. 
Table  format  should  follow  sequential 
month  rather  than  calendar  month  (i.e.. 
Project  period  Month  1,  Month  2  *   *   * 
versus  October,  November  *  *  *). 

(4)  Benefits  or  results  expected: 
Identify  and  document  the  results  or 
benefits  to  be  derived  fit)m  the  proposed 
activities. 

(5)  Need  for  Government  financial 
assistance:  Demonstrate  the  need  for 
assistance.  Explain  why  other  funding 
sources  cannot  fund  all  the  proposed 
work.  List  all  other  sources  of  funding      , 
that  are  already  in  place  or  have  been 
sought  for  the  project. 

(6)  Federal,  state  and  local 
government  activities:  List  any  program 
(Federal,  State,  or  local  government  or 
activities,  including  Sea  Grant,  state 
Coastal  Zone  Management  Programs, 
NOAA  Oyster  Disease  Research 
Program,  the  State/Federal  Chesapeake 
Bay  Program,  etc.)  this  project  would 
affect  and  describe  the  relationship 
between  the  project  and  this  plan  or 
activity. 

(7)  Project  management:  Describe  how 
the  project  will  be  organized  and 
managed.  Include  resumes  of  principal 
investigators.  List  all  persons  directly 
employed  by  the  applicant  who  will  be 
involved  with  the  project.  If  a 
consultant  and/or  subcontractor  is 
selected  prior  to  application 
submission,  include  the  name  and 
qualifications  of  the  consultant  and/or 
subcontractor  and  the  process  used  for 
selection. 

(8)  Results  from  prior  NOAA 
Chesapeake  Bay  Office  support:  If  any 
PI  or  CO-PI  identified  on  the  project  has 
received  support  from  the  NCBO  in  the 
past  5  years,  information  on  the  prior 
award(s)  is  required.  The  following 
information  should  be  provided: 

(a)  The  NOAA  award  number,  amount 
and  period  of  support; 

(b)  The  title  of  tne  project; 

(c)  Summary  of  the  results  of  the 
completed  work,  including,  or  a 
research  project,  any  contribution  to  the 
development  of  human  resources  in 
science/biology; 

(d)  Publications  resulting  from  the 
awfud  (applicable  reprints  are  requested 
for  documentation); 

(e)  Brief  description  of  available  data, 
samples,  physical  collections  and  other 
related  research  products  not  described 
elsewhere;  and 

(f)  If  the  proposal  is  for  renewed 
support,  a  description  of  the  relation  of 
the  completed  work  to  the  proposed 
work. 

(9)  Morutoring  of  project  performance: 
Identify  who  will  participate  in 
monitoring  the  project. 
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(10)  Project  impacts:  Describe  how 
these  products  or  services  will  be  made 
available  to  the  fisheries  and 
management  communities. 

(11)  Education  and  outreach:  Describe 
how  this  project  would  provide  a 
focused  and  effective  education  and 
outreach  strategy  regarding  NOAA's 
mission  to  protect  the  Nation's  natural 
resources. 

(12)  Evaluation  of  project:  Provide  an 
evaluation  of  project  accomplishments 
and  progress  toward  the  project 
objectives  and  performance  measures  at 
the  end  of  each  budget  period  and  in  the 
final  report.  The  application  must 
describe  the  methodology  or  procedures 
to  be  followed  to  determine  technical 
feasibility  ot  to  quantify  the  results  of 
the  project  in  promoting  increased 
production,  product  quality  and  safety, 
plant  survival,  or  other  measurable 
factors. 

c.  Total  project  costs  and  budget 
narrative.  Total  project  costs  are  the 
amount  of  funds  required,  contributions 
and'donations  included,  to  accomplish 
what  is  proposed  in  the  Project 
Description. 

Explain  the  calculations  and  provide 
a  narrative  to  support  specific  items  or 
activities,  such  as  personnel/salaries, 
ft-inge  benefits,  travel,  equipment, 
supplies,  contract  costs,  and  indirect 
costs.  The  budget  detail  and  narrative 
submitted  with  the  application  should 
match  the  dollar  amounts  on  all 
required  forms.  Additional  cost  detail 
may  be  required  prior  to  a  final  analysis 
of  overall  cost  allowability,  allocability, 
and  reasonableness. 

2.  Funding  restrictions.  Please  note 
the  following: 

a.  The  budget  may  include  an  amount 
for  indirect  costs  if  the  applicant  has  an 
established  indirect  cost  rate  with  the 
Federal  Government,  see  Administrative 
Requirements,  section  VI,  C. 

b.  Funds  for  salaries  and  fringe 
benefits  may  be  required  only  for  those 
personnel  who  are  directly  involved  in 
implementing  the  proposed  project  and 
whose  salaries  and  fringe  benefits  are 
directly  related  to  specific  products  or 
outcomes  of  the  proposed  project. 
NOAA  strongly  encourages  applicants 
to  request  reasonable  amounts  of 
funding  for  salaries  and  hinge  benefits 
to  ensure  that  their  proposals  are 
competitive. 

3.  Supporting  documentation.  Provide 
any  required  documents  and  any 
additional  information  necessary  or 
useful  to  the  description  of  the  project. 
The  amount  of  information  given  in  this 
section  will  depend  on  the  type  of 
project  proposed,  but  should  be  no  more 
than  20  pages.  The  applicant  should 
present  any  information  that  would 


emphasize  the  value  of  the  project  in 
terms  of  the  significance  of  the  problems 
addressed.  Without  such  information, 
the  merits  of  the  project  may  not  be 
fully  understood,  or  the  value  of  the 
project  may  be  underestimated.  The 
absence  of  adequate  supporting 
documentation  may  cause  reviewers  to 
question  assertions  made  in  describing 
the  project  and  may  result  in  lower 
ranking  of  the  project.  Information 
presented  should  be  clearly  referenced 
in  the  project  description. 

D.  Federal  forms 

Applicants  may  obtain  required 
Federal  forms  from  the  NOAA 
Chesapeake  Bay  Office  Web  site  (see 
ADDRESSES)  or  from  the  NOAA  Grants 
Web  site:  http://www.rdc.noaa.gov/ 
-grants/index.html. 

1 .  Cover  sheet.  All  applicants  must 
use  Office  of  Management  and  Budget 
(OMB)  Standard  Form  424  (revised  7/ 
97)  as  the  cover  sheet  for  each  project. 

2.  Budget  form.  All  applicants  must 
use  a  Standard  Budget  Form  {SF-424A) 
required  for  all  Federal  grants. 

3.  Form  CD-511.  All  applicants  must 
submit  a  CD-511,  "Certification 
Regarding  Debarment,  Suspension  and 
Other  Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobb)dng". 

4.  SF-424B.  All  applicants  must 
submit  a  SF-424B,  "Assurances  of  Non- 
Construction  Programs". 

5.  CD-346  "Applicant  for  Funding 
Assistance. "  Required  for  the  foUovdng 
individuals — Sole  Proprietorship, 
Partnerships,  Corporations,  Joint 
Venture,  Non-profit  Organizations. 

E.  Evaluation  Criteria 

1.  Project  Design/Conceptual 
Approach.  Projects  will  be  evaluated  on 
your  conceptual  approach  and  how  you 
have  integrated  this  into  the  project 
design.  (25  points) 

2.  Project  evaluation.  Projects  will  be 
evaluated  based  on  your  explanation  of 
how  you  will  ensure  that  you  are 
meeting  the  goals  and  objectives  of  your 
project,  as  required  in  Section 
IV.C.l.b.l2,  so  that  results  may  be 
reported  in  performance  reports.  (10 
points) 

3.  Project  Management.  Projects  will 
be  evaluated  based  on  the  management, 
experience  and  qualifications  of 
personnel  with  respect  to  the  applicants 
being  capable  of  conducting  the  scope 
and  scale  of  the  proposed  work  (i.e., 
education,  experience,  training,  facility, 
and  administrative  resources/ 
capabilities).  (5  points) 

4.  justification  and  allocation  of  the 
proposed  budget.  Proposals  will  be 
evaluated  on  the  reasonableness. 


allowability,  and  allocability  of  the 
proposed  budget,  as  set  forth  in  Section 
IV.C.l.c.  (10  points) 

V.  Selection  Procedures 

A.  Initial  Evaluation  of  the  Applications 

NCBO  will  review  all  applications  to 
assure  that  they  meet  all  the 
requirements  of  this  announcement, 
including  eligibility  and  relevance  to 
the  NCBO.  Proposals  that  do  not 
support  the  areas  of  interest  of  the 
Chesapeake  Bay,  as  defined  in  section  II 
of  this  document  above,  will  not  be 
considered  for  funding. 

B.  Technical  Review 

Applications  meeting  the 
requfrements  of  this  solicitation  will 
undergo  an  external  technical  review. 
This  review  will  normally  involve 
individuals  in  the  field  of  SAV  and 
habitat  restoration  from  both  NOAA  and 
non-NOAA  organizations.  Proposals 
will  be  scored  based  on  the  evaluation 
criteria  as  defined  in  section  IV.  D.  of 
this  document.  Reviewers  will  be  asked 
to  review  independently  and  to  provide 
a  score  and  comments  on  each  proposal. 
All  comments  submitted  to  NCBO  will 
be  taken  into  consideration  in  the 
evaluation  of  projects.  No  consensus 
advice  will  be  given  by  the  technical 
reviewers. 

C.  Funding  Decision 

Scores  for  each  proposal  will  then  be 
averaged  and  the  proposals  will  be 
ranked  numerically  for  funding  based 
upon  the  technical  review  scores.  After 
the  proposals  have  been  ranked,  the 
Chief  of  the  NOAA  Chesapeake  Bay 
Office,  in  consultation  with  Program 
staff,  will  determine  which  projects  will 
be  recommended  for  funding. 

Although  numerical  ranking  will  be 
the  primary  method  used  for  deciding 
which  of  the  proposals  will  be  selected 
for  funding,  it  will  not  be  the  sole 
selection  factor.  Duplication  with  other 
projects,  geographic  diversity,  program 
goals,  inter-jurisdictional  and  inter- 
institutional  collaboration  and 
duplication,  and  the  nature  and  the 
amount  of  any  cost  share  contribution 
may  also  be  considered  in  making  the 
final  selections.  A  written  justification 
will  be  prepared  for  any 
recommendation  for  funding  that  falls 
outside  the  ranking  order.  The  exact 
amount  of  funds  awarded  to  each 
project  will  be  determined  in  pre-award 
negotiations  among  the  applicant,  the 
Grants  Office,  and  the  Program  staff. 
Potential  grantees  should  not  initiate 
projects  in  expectation  of  Federal 
funding  until  an  award  document 
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signed  by  an  authorized  NOAA  ofliciai 
has  been  received. 

Unsuccesshil  applications  will  be 
kept  on  file  in  the  Prograin  office  for  a 
period  of  at  least  12  months,  then 
destroyed. 

VI.  Administrative  Requirements 

A.  Pre-Award  Notification  Requirements 

The  Department  of  Commerce  Pre- 
Award  Notification  of  Requirements  for 
Grants  and  Cooperative  Agreements 
contained  in  the  Federal  Register  notice 
of  October  1,  2001  (66  FR  49917).  as 
amended  by  the  Federal  Register  notice 
published  October  30.  2002  (67  FR 
66109).  is  applicable  to  this  solicitation. 

B.  Indirect  Cost  Rates 

Regardless  of  any  approved  indirect 
cost  rate  applicable  to  the  award,  the 
maximum  dollar  amount  of  allocable 
indirect  costs  for  which  the  Department 
of  Commerce  will  reimburse  the 
recipient  shall  be  the  lesser  of  the  line 
item  amount  for  the  Federal  share  of 
indirect  costs  contained  in  the  approved 
budget  of  the  award,  or  the  Federal 
share  of  the  total  allocable  indirect  costs 
of  the  award  based  on  the  indirect  cost 
rate  approved  by  an  oversight  or 
cognizant  Federal  agency  and  ciurent  at 
the  time  the  cost  was  incurred,  provided 
the  rate  is  approved  on  or  before  the 
award  end  date.  However,  the  Federal 
share  of  the  indirect  costs  may  not 
exceed  25  percent  of  the  total  proposed 
direct  costs  for  this  Program.  Applicants 
with  indirect  costs  above  25  percent 
may  use  the  amount  above  the  25 
percent  level  as  cost  sharing.  If  the 
applicant  does  not  have  a  current 
negotiated  rate  and  plans  to  seek 
reimbursement  for  indirect  costs, 
docimientation  necessary  to  establish  a 
rate  must  be  submitted  within  90  days 
of  receiving  an  award. 

C.  Allowable  Costs 

Funds  awarded  cannot  necessarily 
pay  all  the  costs  that  the  recipient  might 
incur  in  the  course  of  carrying  out  the 
project.  Allowable  costs  are  determined 
by  reference  to  the  Office  of 
Management  and  Budget  Circulars  A- 
122.  "Cost  Principles  for  Nonprofit 
Organizations";  A-21.  "Cost  Principles 
for  Education  Institutions";  and  A-87, 
"Cost  Principles  for  State.  Local  and 
Indian  Tribal  Governments."  Generally, 
costs  that  are  allowable  include  salaries, 
equipment,  supplies,  and  training,  as 
long  as  these  are  "necessary  and 
reasonable."  Funds  cannot  be  used  for 
construction  activities  beyond  minor 
facility  upgrades,  e.g.,  adding  tanks  or 
plumbing. 


Classification 

This  action  has  been  determined  to  be 
"not  significant"  for  purposes  of 
Executive  Order  12866.  Applications 
under  this  progcam  are  subject  to 
Executive  Order  12372, 
"Intergovenunental  Review  of  Federal 
Programs."  Under  5  U.S.C.  553(a)(2), 
prior  notice  and  opportunity  for  public 
comment  are  not  required  for  rules  . 
concerning  public  property,  loans, 
gremts,  benefits  and  contracts.  Because 
notice  and  an  oppoilunity  for  comment 
are  not  required  pursuant  to  5  U.S.C. 
553  or  any  other  law,  the  analytical 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et.  seq.  are 
inapplicable. 

Under  section  553(a)(2)  of  the 
Administrative  Procedure  Act,  prior 
notice  and  an  opportunity  for  public 
comment  are  not  required  for  this  notice 
concerning  grants,  benefits,  and 
contracts.  Therefore,  a  regulatory 
flexibility  analysis  is  not  required  for 
the  purposes  of  the  Regulatory 
Flexibility  Act. 

This  notice  contains  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  The  use  of 
Standard  Forms  424.  424A,  424B.  and 
CD-346  has  been  approved  by  OMB 
under  the  respective  control  numbers 
0348-0043.  0348-0044.  0348-0040.  and 
0605-0001. 

Notwithstanding  any  other  provision 
of  the  law.  no  person  is  required  to 
respond  to.  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection 
displays  a  ctirrently  valid  OMB  control 
number. 

Dated:  June  4.  2003. 
John  Oliver, 

Deputy  Assistant  Administrator  for 

Operations.  National  Marine  Fistiehes 

Service. 

IFR  Doc.  03-14577  Filed  6-9-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

(I.D.  060303C] 

Marine  Mammals;  File  No.  981-1707 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACnON:  Issuance  of  permit  and  ^ 

availability  of  environmental 

assessment. 


summary:  Notice  is  hereby  given  that  Dr. 
Peter  L.  Tyack,  Biology  Department, 
Woods  Hole  Oceanographic  Institution, 
Woods  Hole,  Massachusetts,  02543,  has 
been  issued  a  permit  to  take  various 
cetacean  species  for  purposes  of 
scientific  research. 
ADDRESSES:  The  permit  and  related 
documents  are  available  foY  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resovuces, 
NMFS,  1315  East-West  Highway,  Room 
13705.  Silver  Spring,  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376; 

Northeast  Region,  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298;  phone  (978)281-9200;  fax 
(978)281-9371; 

Southeast  Region,  NMFS.  9721 
Executive  Center  Drive  North,  St. 
Petersburg.  FL  33702-2432;  phone 
(727)570-5301;  fax  (727)570-5320. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Hubard.  Tammy  Adams,  or  Steve 
Leathery.  (301)713-2289. 
SUPPLEMENTARY  INFORMATION:  On  April 
23.  2003,  notice  was  published  in  the 
Federal  Register  (68  FR  19974)  that  a 
request  for  a  scientific  research  permit 
to  take  cetacean  species,  including 
endangered  whales,  had  been  submitted 
by  the  above-named  individual  and  that 
a  draft  environmental  assessment  had 
been  prepared  on  the  proposed  research. 
The  requested  permit  has  been  issued 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972.  as 
amended  (16  U.S.C.  1361  et  seq.),  the 
regulations  governing  the  taking  and 
importing  of  marine  mammals  (50  CFR 
part  216).  the  Endangered  Species  Act  of 
1973.  as  amended  (ESA;  16  U.S.C.  1531 
et  seq.),  and  the  regulations  governing 
the  taking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
CFR  parts  222-226).  The  environmental 
assessment  has  been  finalized  and  is 
available  for  review. 

The  permit  authorizes  takes  of  various 
cetacean  species,  including  endangered 
whales,  in  the  North  Atlantic,  including 
the  Gulf  of  Mexico,  and  Mediterranean 
Sea.  The  research  is  divided  into  three 
projects  which  use  as  their  principle 
sampling  technique  the  short-term 
tagging  (via  suction  cup  mounted 
instruments)  of  marine  mammals  with 
an  advanced  digital  sound  recording  tag 
(DTAG)  that  can  record  the  acoustic 
stimuli  an  animal  hears,  while  also       ^ 
measuring  the  animal's  vocal, 
behavioral,  and  physiological  responses 
to  sound.  Takes  include  harassment 
during  close  approaches  for  behavior 
observation  and  photo-identification, 
-  attachment  of  tags,  focal  follows  (i.e.. 
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following  a  tagged  whale  to  observe  its 
behavior),  and  controlled  exposure  to 
playbacks  of  a  whale-finding  sonar, 
airgun  souinds,  and/or  sperm  whale 
(Physeter  macrocephalus)  social 
vocalizations  (codas).  When  the  DTAGs 
are  retrieved  after  release,  small 
fragments  of  sloughed  skin  are  often 
found  in  the  suction  cup.  These  tissue 
samples  will  be  exported  from  field  sites 
and  imported  for  genetic  analyses. 

Project  1  will  involve  applying 
DTAGs  to  a  variety  of  whale  and 
dolphin  species  to  study  the  baseline 
behavior  of  animals  tagged  throughout 
the  North  Atlantic.  There  are  three  main 
goals  of  Project  1:  (1)  to  obtain 
continuous  seunpling  of  marine  mammal 
vocal  and  motor  behavior,  (2)  to 
determine  correction  factors  that  can  be 
applied  to  visual  sighting  data  to  better 
estimate  population  and  stock 
abundance,  and  (3)  to  serve  as  a  control 
group  for  Projects  2  and  3,  described 
below. 

For  Project  2,  tagged  whales  and  ' 
dolphins  in  the  Mediterranean  Sea  will 
be  used  as  test  subjects  in  controlled 
tests  of  a  whale-finding  sonar  developed 
by  a  North  Atlantic  Treaty  Organization 
(NATO)  undersea  research  lab  in-  Italy. 
Maximum  received  level  will  be  160  dB 
re  1  jiPa  rms.  Playbacks  of  sperm  whale 
codas  will  be  used  as  a  control  stimulus. 
The  goal  of  Project  2  is  to  validate  the 
effectiveness  of  a  whale-finding  sonar, 
to  calibrate  measurements  of  the  target 
strength  of  marine  mammals  as  a 
function  of  aspect,  and  to  assess  the 
received  levels  at  which  animals  that 
can  hear  the  sonar  may  start  to  show 
changes  in  behavior. 

For  Project  3  the  responses  of  tagged 
sperm  whales  to  short  impulses  from 
airgim  arrays  at  received  levels  no 
higher  than  180  dB  re  1  jiPa  rms  will  be 
studied  in  the  Gulf  of  Mexico.  Playbacks 
of  sperm  whale  codas  will  be  used  as  a 
control  stimulus.  These  studies  will 
involve  visual  observations  of  surfacing 
sperm  whales,  passive  acoustic  tracking 
of  diving  sperm  whales,  and  tagging 
sperm  whales  with  DTAGs.  The  primary 
research  objective  of  the  Project  3  airgiui 
playbacks  is  to  determine  what 
characteristics  of  exposure  to  specific 
soimds  evoke  behavioral  responses  in 
marine  mammals. 

The  purpose  of  the  research,  as  stated 
in  the  application,  is  to  study  the 
biology,  foraging  ecology, 
commimication,  and  behavior  of 
cetacean  species,  with  a  focus  on  their 
responses  to  anthropogenic  soimds  in 
the  marine  environment.  The  permit 
will  be  valid  for  a  period  of  five  years. 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit  (1)  was  applied  for  in  good 


faith,  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit,  and 
(3)  is  consistent  with  the  piuposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Dated:  June  4,  2003. 
Stephen  L.  Leathery, 

Chief,  Permits.  Consen'ation  and  Education 
Division,  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
[FR  Doc.  03-14578  Filed  6-9-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

[Docket  No.  eA-236-A] 

Application  To  Export  Electric  Energy; 
American  Electric  Power  Service  Corp. 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  American  Electric  Power 
Service  Corporation  (AEPSC),  on  behalf 
of  its  public  utility  operating 
companies,  has  applied  for  authority  to 
transmit  electric  energy  &t)m  the  United 
States  to  Mexico  pursuant  to^ection 
202(e)  of  the  Federal  Power  Act. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  June  25,  2003. 

ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Im/Ex  (FE-27),  Office  of  Fossil 
Energy,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585-0350  (FAX  202- 
287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Xavier  Puslowski  (Program  Office)  202- 
586-4708  or  Michael  Skinker  (Program 
Attorney)  202-586-2793. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

On  April  5,  2001,  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(DOE)  received  an  application  bom 
AEPSC,  on  behalf  of  its  public  utility 
operating  companies,  to  transmit 
electric  energy  from  the  United  States  to 
Mexico.  Notice  of  the  export  application 
was  placed  in  the  Federal  Register  on 
April  18,  2001,  and  an  order  authorizing 
exports  to  Mexico  was  issued  on  Jime 
15,  2001.  That  order  will  expire  on  June 
15,  2003. 

On  May  21,  2003,  AEPSC  applied  for 
an  extension  of  its  authorization.  This 
application  Was  again  filed  by  AEPSC 


on  behalf  of  its  public  utility  affiliates, 
namely:  Appalachian  Power  Company; 
AEP  Texas  Central  Company;  Columbus 
Southern  Power  Company;  Indiana 
Michigan  Power  Company;  Kentucky 
Power  Company;  Ohio  Power  Company; 
Public  Ser\'ice  Company  of  Oklahoma; 
Southwestern  Electric  Power  Company; 
and  AEP  Texas  North  Company 
(collectively,  the  "AEP  Operating 
Companies"  or  the  "Applicants"). 
AEPSC  is  incorporated  under  the  laws 
of  the  State  of  New  York  and  has  its 
principal  place  of  business  in 
Columbus,  Ohio.  The  electric  energy 
which  the  applicants  propose  to  export 
to  Mexico  would  be  either  from  surplus 
generation  of  the  AEP  Operating 
Companies  or  from  purchases  made  on 
the  wholesale  market. 

The  applicants  propose  to  arrange  for 
the  delivery  of  electric  energy  to  Mexico 
over  the  international  transmission 
facilities  owned  by  San  Diego  Gas  & 
Electric  Company,  El  Paso  Electric 
Company,  Central  Power  and  Light 
Company,  and  Comision  Federal  de 
Electricidad,  the  national  electric  utility 
of  Mexico.  The  construction  of  each  of 
the  international  transmission  facilities 
to  be  utilized  by  the  applicants,  as  more 
fully  described  in  the  application,  has 
previously  been  authorized  by  a 
Presidential  permit  issued  pursuant  to 
Executive  Order  10485,  as  amended. 

Procedural  Matters:  Any  person 
desiring  to  become  a  party  to  this 
proceeding  or  to  be  heard  by  filing 
comments  or  protests  to  this  application 
should  file  a  petition  to  intervene, 
comment  or  protest  at  the  address 
provided  above  in  accordance  with 
§§  385.21 1  or  385.214  of  the  FERC's 
rules  of  practice  and  procedures  (18 
CFR  385.211,  385.214).  Fifteen  copies  of 
each  petition  and  protest  should  be  filed 
with  the  DOE  on  or  before  the  date 
listed  above. 

Comments  on  the  AEPSC  application 
to  export  electric  energy  to  Mexico 
should  be  clearly  marked  with  Docket 
EA-236-A.  Additional  copies  are  to  be 
filed  directly  with  F.  Mitchell  Dutton, 
Esq.,  American  Electric  Power  Service 
Corporation,  1  Riverside  Plaza,  15th 
Floor,  Columbus,  Ohio  43215-2373  and 
John  R.  Lilyestrom,  Esq.,  Hogan  & 
Hartson,  LLP,  555  13th  Street,  NW., 
Washington,  DC  20004. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969  (NEPA),  and  a 
determination  is  made  by  the  DCM!  that 
the  proposed  action  will  not  adversely 
impact  the  reliability  of  the  U.S.  electric 
power  supply  system. 
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Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
www.fe.doe.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
"Regulatory  Programs,"  then 
"Electricity  Regulation,"  and  then 
"Pending  Proceedings"  from  the  options 
menus. 

Issued  in  Washington,  DC,  on  June  5,  2003. 
Anthony  |.  Como, 

Deputy  Director.  Electric  Power  Regulation, 
Office  of  Coal  B-  Power  Im/Ex,  Office  of  Coal 
6-  Power  Systems.  Office  of  Fossil  Energy. 
(FR  Doc.  03-14606  Filed  &-9-03;  8:45  am) 

BILUNG  CODC  645O-01-i> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-332-005] 

ANR  Pipeline  Company;  Notice  of 
Compliance  Filing 

June  2,  2003. 

Take  notice  that  on  May  28,  2003, 
ANR  Pipeline  Company,  (ANR) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1 ,  the  tariff  sheets  in  Appendix  A  to  the 
filing,  with  an  effective  date  of  July  1 , 
2003. 

ANR  states  that  these  tariff  sheets  are 
being  filed  in  compliance  with  Article  5 
of  the  Stipulation  and  Agreement 
submitted  in  the  above-referenced 
docket  on  July  10,  2001  (the  Settlement), 
and  the  Commission's  April  9  Order 
issued  in  the  above-referenced  docket. 
ANR  Pipeline  Company,  101  FERC 
§61,022  (2003). 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  SU-eet,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  rules  and  regulations. 
All  such  protests  must  be'filed  in 
accordance  with  §  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 


Support  at 

FERCOnlineSuppoTt@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  June  9,  2003. 
Magalie  R.  Salas, 
Secretary. 
(PR  Doc.  03-14501  Filed  6-9-03;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-31 9-001] 

ANR  Pipeline  Company;  Notice  of 
Compliance  Filing 

June  3,  2003. 

Take  notice  that  on  May  29,  2003, 
ANR  Pipeline  Company  (ANR), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  Sub  Fifth  Revised  Sheet  No.  161A.02, 
with  an  effective  date  of  May  1,  2003. 

ANR  states  that  the  tariff  sheet  is 
being  filed  in  compliance  with  the 
Commission's  April  29,  2003,  order 
accepting  ANR's  proposal,  subject  to  the 
conditions  in  the  order,  to  clarify  ANR's 
right  to  allow  contractual  Rights  of  First 
Refusal  pursuant  to  section  22.2  of  the 
General  Terms  and  Conditions  of  ANR's 
Tariff  when  contracts  might  otherwise 
not  be  eligible  for  such  rights. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426.  in  accordance  with  §  385.211  of 
the  Commission's  rules  and  regulations. 
All  such  protests  must  be  filed  in 
accordance  with  §  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 


See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  June  10.  2003. 
Magalie  R.  Sales, 
Secretory. 

[PR  Doc.  03-14504  Piled  6-9-03;  8:45  am] 
BILLING  COOE  (717-01-? 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-491-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

June  3,  2003. 

Take  notice  that  on  May  30,  2003, 
Columbia  Gas  Transmission  Corporation 
(Colimfibia)  as  part  of  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1 , 
the  following  tariff  sheets,  with  a 
proposed  effective  date  of  July  1,  2003: 
Fifth  Revised  Sheet  No.  101 
Fifth  Revised  Sheet  No.  108 
Fourth  Revised  Sheet  No.  117 
Fourth  Revised  Sheet  No.  133 
Sixth  Revised  Sheet  No.  171 
Eleventh  Revised  Sheet  No.  262 
Fourth  Revised  Sheet  No.  466 
First  Revised  Sheet  No.  467 
Original  Sheet  No.  468 
Fifth  Revised  Sheet  No.  501 
Second  Revised  Sheet  No.  502A 
Fifth  Revised  Sheet  No.  503 
Fourth  Revised  Sheet  No.  511 
Colimibia  states  that  it  is  making  this 
filing  to  add  a  new  General  Terms  and 
Conditions  (GTC)  section  to  its  Tariff, 
and  to  make  conforpiing  revisions  to 
related  Tariff  provisions.  In  particular, 
Columbia  is  proposing  to  include  in 
new  section  42  of  the  GTC  of  its  Tariff 
a  provision  that  will  permit  Columbia 
and  eligible  shippers  to  mutually  agree 
to  include  in  their  service  agreements 
regulatory  unbundling  contract  demand 
reduction  rights  under  specified 
circumstances. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
regulations.  Protests  will  be  considered 
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by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  nvimber 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Dated:  June  11,  2003. 
Magalie  R.  Salas, 
Secretary. 

[FR  Doc.  03-14512  Piled  6-9-03;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-493-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

June  3,  2003. 

Take  notice  tha^on  May  30,  2003, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volimie  No.  1,  the  following  tariff 
sheets,  with  a  proposed  effective  date  of 
July  1,  2003: 

Eighth  Revised  Sheet  No.  280 
Original  Sheet  No.  280A 
Third  Revised  Sheet  No.  485 
Fourth  Revised  Sheet  No.  501 
Original  Sheet  No.  501A 
First  Revised  Sheet  No.  502A 
Fourth  Revised  Sheet  503 
Original  Sheet  No.  503A 
First  Revised  Sheet  No.  505A 
Third  Revised  Sheet  No.  511 
Columbia  states  that  it  is  submitting 
this  filing  to  include  in  its  Tariff  new 
provisions  permitting  Columbia  to  agree 
with  its  shippers,  on  a  not  imduly 
discriminatory  basis,  to  a  contractual 
right  of  first  refusal  (ROFR),  equivalent 
to  the  ROn?  right  set  forth  from  time  to 
time  in  section  4  of  the  General  Terms 
and  Conditions  of  its  Tariff,  for  service 
agreements  that  have  a  term  of  12  or 
more  consecutive  months  of  service  but 


bear  a  rate  that  is  either  discoimted  or 
negotiated. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  AH  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  June  11,  2003. 
Magalie  R.  Salas, 
Secretary. 

[PR  Doc.  03-14514  Filed  6-9-03;  8:45  am] 
BILUNG  COOE  6717-01-f> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-492-000] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Proposed 
Clianges  in  FERC  Gas  Tariff 

June  3,  2003. 

Take  notice  that  on  May  30,  2003, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.l,  the  following 
revised  tariff  sheets,  a  proposed 
effective  date  of  July  1,  2003: 
Fifth  Revised  Sheet  No.  55A 
Sixth  Revised  Sheet  No.  63A 
Second  Revised  Sheet  No.  88 
Seventh  Revised  Sheet  No.  125 


Third  Revised  Sheet  No.  272 

Original  Sheet  No.  273 

Fifth  Revised  Sheet  No.  318 

Colun^bia  Gulf  states  that  it  is  making 
this  filing  to  add  a  new  General  Terms 
and  Conditions  (GTC)  section  to  its 
Tariff,  and  to  make  conforming 
revisions  to  related  Tariff  provisions.  In 
particular,  Columbia  Gulf  states  that  it 
is  proposing  to  include  in  new  Section 
34  of  the  GTC  of  its  Tariff  a  provision 
that  will  permit  Columbia  Gulf  and 
eligible  shippers  to  mutually  agree  to 
include  in  their  service  agreements 
regulatory  unbundling  contract  demand 
reduction  rights  under  specified 
circumstances. 

Columbia  Gulf  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  3^5.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Comment  Date:  June  11,  2003. 
Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  03-14513  Filed  6-9-03;  8:45  am] 

BILLING  COOE  6717-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Erwrgy  Regulatory 
Commission 

[Docket  No.  CPO3-30S-O00] 

Distrigas  of  Massachusetts  LLC; 
Notice  of  Application 

lune  2.  2003. 

Take  notice  that  on  May  22.  2003, 
Distrigas  of  Massachusetts  LLC 
(DOMAC).  One  Liberty  Square.  10th 
Floor,  Boston,  Massachusetts  02109. 
filed  in  Docket  No.  CP03-305-000.  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  and  part  157  of  the 
Federal  Energy  Regulatory 
Commission's  regulations  for 
authorization  to  construct,  install, 
operate,  and  maintain  facilities 
(DOMAC  Connection)  at  DOMAC's 
liquefied  natural  gas  (LNG)  plant  in 
Everett.  Massachusetts  in  order  to 
connect  to  and  deliver  regasified  LNG 
into  the  system  of  Algonquin  Gas 
Transmission  Company  (Algonquin),  as 
more  fully  described  in  the  application. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659. 

DOMAC  states  that  its  application  is 
related  to  Algonquin's  pending  HubLine 
Phase  II  (or  Everett  Extension) 
proceeding,  filed  on  February  5.  2003, 
in  Docket  No.  CPOl-5-003.  DOMAC 
explains  that,  in  the  HubLine  Phase  II 
proceeding,  Algonquin  proposes  to 
construct  the  Everett  Extension,  in  part, 
to  provide  50,000  Dth/d  of  firm 
transportation  service  for  DOMAC.  and 
that  the  DOMAC  Connection  facilities 
are  necessary  to  allow  such  regasified 
LNG  to  be  delivered  into  Algonquin's 
Everett  Extension.  DOMAC  states  that 
the  DOMAC  Connection  represents  a 
new  avenue  for  the  delivery  of 
regasified  LNG  to  the  New  England  gas 
market,  while  mitigating  take-away 
constraints  on  its  regasified  LNG. 

Specifically,  DOMAC  proposes  to 
construct  a  new  300-foot  send-out  line, 
odorant  system,  and  metering  system, 
and  to  reconfigure  existing  vaporization 
equipment  to  allow  higher  pressure 
deliveries  into  Algonquin's  Everett 
Extension.  The  proposed  facilities  urill 
be  built  entirely  on  the  LNG  plant's 


existing  property,  and  will  cost 
approximately  $2.4  million. 

DOMAC  requests  that  the 
Commission  issue  a  final  certificate  by 
December  1,  2003,  in  order  to  allow 
DOMAC  time  to  meet  its  contractual 
obligation  to  complete  the  project  by 
June  1,2005. 

Any  questions  regarding  this 
application  should  be  directed  to  Mr. 
Robert  A.  Nailling,  Vice  President  and 
General  Counsel,  Distrigas  of 
Massachusetts  LLC,  One  Liberty  Square, 
10th  Floor,  Boston,  Massachusetts 
02109,  or  call  (617)526-8300  or  FAX 
(617)526-8356. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  the  comment  date 
stated  below,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
a  motion  to  intervene  in  accordance 
with  the  requirements  of  the 
Commission's  rules  of  practice  and 
procedure  (18  CFR  385.214  or  385.211) 
and  the  regulations  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in 
the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents. 


and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Envirorunental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  fi'om  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Protests  and  interventions  may  be 
filed  electronically  via  the  internet  in 
lieu  of  paper;  see  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Comment  Date:  June  23.  2003. 
Magalie  R.  Salas, 
Secretary. 

(FR  Doc.  03-14494  Filed  6-9-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03^94-000] 

Eastern  Shore  Natural  Gas  Company; 
Notica  of  Fuel  Adjustment 

Jime  3,  2003. 

Take  notice  that  on  May  30,  2003, 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore)  tendered  for  filijig  its 
annual  Fuel  Retention  Adjustment  filing 
pursuant  to  section  31  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff,  Second  Revised  Volimie  No.  1. 
Eastern  Shore  states  that  Section  31, 
"Fuel  Retention  Adjustment",  specifies 
that  with  no  less  than  thirty  (30)  days 
prior  notice.  Eastern  Shore  shall  file 
with  the  Commission  revised  tariff 
sheets  containing  a  re-determined  Fuel 
Retention  Percentage  (FRP)  for  affected 
transportation  rate  schedules  to  be 
effective  July  1  of  each  year.  Such  FRP 
is  designed  to  reimburse  Eastern  Shore 
for  the  cost  of  its  Gas  Required  for 
Operations  ("GRO")  which  consists  of 
(a)  gas  used  for  compressor  fuel  and  (b) 
gas  otherwise  used,  lost  or  unaccounted 
for,  in  its  operations.  Eastern  Shore 
states  that  its  FRP  is  calculated  by 
determining  the  GRO  quantities  ^ 

attributable  to  system-wide  operations 
for  the  affected  transportation  rate 
schedules  using  the  last  twelve  (12) 
month  period  for  which  actual  data  is 
available  and  then  dividing  such 
quantity  by  the  transportation  quantities 
received  by  Eastern  Shore  for  the 
corresponding  twelve  (12)  month 
period. 

Eastern  Shore  states  that  as  shown  in 
its  filing.  Eastern  Shore's  calculated  FRP 
is  .64  %,  an  increase  of  .34  %  from  the 
current  FRP  in  effect. 

Eastern  Shore  states  that  copies  of  its 
filing  has  been  mailed  to  its  customers 
and  interested  state  conmiissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426.  in  accordance  vfith  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
regiilations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 


the  Commission's  Web  site  at  http:// 
HTvw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  pleasexontact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
bee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comnient  Date:  Jime  11,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-14515  Filed  6-9-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docicet  No.  RP03-202-001] 

Enbridge  Pipelines  (KPC);  Notice  of 
Compliance  Filing 

June  3,  2003. 

Take  notice  that  on  May  29,  2003, 
Enbridge  Pipelines  (KPC)  (KPC) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  following  tariff  sheets  to  be  made 
effective  January  1,  2003,  subject  to  the 
extension  granted  by  Commission  order 
dated  November  12,  2002,  and  the  May 
6,  2003,  notice  in  FERC  Docket  Nos. 
RP02-488-O02  and  RPOO-3 18-003: 

First  Revised  Sheet  No.  101 
First  Revised  Sheet  No.  102 
Substitute  Original  Sheet  No.  103 
Substitute  Original  Sheet  No.  104 
Substitute  Fourth  Revised  Sheet  No. 
Substitute  First  Revised  Sheet  No.  132 

KPC  states  that  the  piupose  of  this 
filing  is  to  comply  with  the 
Commission's  order  issued  April  30, 
2003,  which  required  KPC  to  delete 
certain  language  from  section  8.1(d)  of 
the  General  Terms  and  Conditions 
(GT&C)  and  to  also  clarify  certain 
language  in  sections  8.1(d)  and  11.2. 
KPC  states  that  the  instant  filing 
complies  with  the  Commission's  Order. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  §  385.211  of 
the  Commission's  rules  and  regulations. 
All  such  protests  must  be  filed  in 
accordance  with  §  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
bee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
.sfrongly  encourages  electronic  filings. 
Se^  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
.  Protest  Date:  Jime  10.  2003. 

Magalie  R.  Salas,  -    .. 

Secretary. 

|FR  Doc.  03-14503  Filed  6-9-^3;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-487-000] 

Equitrans,  LP.;  Notice  of  Compliance 
Riing 

June  3.  2003. 

Take  notice  that  on  May  30.  2003. 
Equitrans.  L.P.  (Equitrans)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Original  Voliune  No.  1,  the  revised  tariff 
sheets  listed  on  the  filing,  to  become 
effective  on  July  1.  2003. 

Equitrans  states  that  the  purpose  of 
this  tariff  filing  is  to  comply  with 
Commission  Order  No.  587-R  ,  issued 
March  12.  2003.  which  required 
interstate  natural  gas  pipelines  to 
incorporate  into  their  tariffs  Version  1.6 
of  the  consensus  standards  promulgated 
by  the  Wholesale  Gas  Quadrant  (WGQ) 
of  the  North  American  Energy  Standards 
Board  and  the  WGQ  standards 
governing  partial  day  recalls. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
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become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  June  11,  2003. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  03-14508  Filed  6-9-03;  8:45  am) 

BHOJNO  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  Nos.  EROa-833-000] 

Global  Common  Greenport,  LLC; 
Notice  of  Issuance  of  Order 

)une  3,  2003. 

Global  Common  Greenport,  LLC 
(GCG)  filed  an  application  for  market- 
based  rate  authority,  with  an 
accompanying  tariff.  The  proposed  tariff 
provides  for  the  sale  of  capacity  and 
energy  at  market-based  rates.  GCG  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  GCG 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  part  34 
of  all  futiue  issuances  of  securities  and 
assiunptions  of  liability  by  GCG. 

On  May  23,  2003.  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Tariffs  and  Market 
Development — South,  granted  the 
reouest  for  blanket  approval  under  part 
34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  GCG  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  rules  211  and  214  of 
the  Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211  and 
385.214). 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  June  23, 
2003. 


Absent  a  request  to  be  heard  in 
opposition  by  the  deadline  above,  GCG 
is  authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser,  siu-ety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  ior  some  lawful  object 
within  the  corporate  purposes  of  GCG, 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  piuposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  GCG's  issuances  of 
securities  or  assumptions  of  liability. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Fhiblic 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Commission's 
Web  site  at  http://www.ferc.gov  ,  using 
the  "FERRIS"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  filed  to  access  the 
document.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  pai>er.  See  18 
CFR  365.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  03-14498  Filed  6-9-03;  8:45  am) 

BtLUNQ  COOe  6717-41-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-47-001] 

Gulf  South  Pipeline  Company,  LP; 
Notice  of  Compiiartce  Filing 

June  3,  2003. 

Take  notice  that  on  May  30,  2003, 
Gulf  South  Pipeline  Company,  LP  (Gulf 
South)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Sixth  Revised  Volume 
No.  1,  the  following  tariff  sheets,  to 
become  effective  May  1,  2003. 

Substitute  First  Revised  Sheet  No.  902 

Substitute  Original  Sheet  No.  903 

Sheet  Nos.  904—999 

Substitute  Third  Revised  Sheet  No.  1709 

Second  Sub.  Second  Rev.  Sheet  No.  1710 

First  Revised  Sheet  No.  1711 

Sheet  Nos.  1712—1799 

Gulf  South  states  that  this  filing 
establishes  a  minimum  volume 
threshold  for  the  connection  of  new 
receipt  and  delivery  points  and  requires 


certain  gas  quality  control  equipment  be 
installed  at  certain  receipt  points.  Gulf 
South  states  that  this  filing  is  submitted 
in  compliance  with  the  Commission's 
Order  dated  May  1,  2003,  in  Docket  No. 
RP03-47-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  rules  and  regidations. 
All  such  protests  must  be  filed  in 
accordance  with  §  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport®ferc.gov  or  toll- 
free  at  (866)  20ft-3676,  or  TTY,  contact  , 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  June  11.  2003. 

Magalie  R.  Salas. 

Secretary. 

(FR  Doc.  03-14505  Filed  6-9-03;  8:45  am] 

BNJJNO  COOE  a717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  RP03-490-000] 

GuH  South  Pipeline  Company,  LP; 
Notice  of  Cash-ln/Cash-Out  Report 

June  3.  2003. 

Take  notice  that  on  May  30,  2003, 
Gulf  South  Pipeline  Company,  LP  (Gulf 
South)  tendered  for  filing  its  report  of 
the  net  revenues  attributable  to  the 
operation  of  its  cash-in/cash-out 
program  for  an  annual  period  beginning 
April  1,  2002,  and  ending  March  31, 
2003. 

Gulf  South  states  that  this  filing 
reflects  its  annual  report  of  the  activities 
attributable  to  the  operation  of  its  cash- 
in/cash  out  program.  Gulf  South  states 
that  the  report  shows  a  negative 
cumulative  position  that  will  continue 
to  be  carried  forward  and  applied  to  the 
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next  cash-in/cash-out  reporting  period 
as  provided  in  Gulf  South's  tariff, 
section  20.1(E)(i)  of  the  General  Terms 
and  Conditions. 

Gulf  South  states  that  copies  of  this 
filing  have  been  served  upon  Gulf 
South's  customers,  state  commissions 
and  other  interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  June  11,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-14511  Filed  6-9-03;  8:45  am) 

BIUJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docicet  No.  RP03-48&-O00] 

Honeoye  Storage  Corporation;  Notice 
of  Compliance  Filing 

June  2,  2003. 

Take  notice  that  on  May  28,  2003, 
Honeoye  Storage  Corporation  (Honeoye) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  first  Revised  Volume  1  A,  the 
revised  tariff  sheets  listed  on  Appendix 
A  to  the  filing,  to  be  effective  April  1, 
2003. 

Honeoye  states  that  the  piu-pose  of  the 
filing  is  to  comply  with  the  Federal 
Energy  Regulatory  Commission's  Order 


587-R  issued  on  March  12,  2003,  which 
established  certain  business  practices 
for  interstate  natural  gas  pipelines. 

Honeoye  states  that  copies  of  the 
filing  are  being  mailed  to  Honeoye's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
.20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
ivHTv./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  linL 

Comment  Date:  June  9,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-14506  Filed  6-9-03;  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docicet  Nos.  RPOO-411-009  and  RP03-326- 
001] 

Iroquois  Gas  Transmission  System, 
L.P.;  Notice  of  Compliance  Filing 

June  3,  2003. 

Take  notice  that  on  May  30,  2003, 
froquois  Gas  Transmission  System,  L.P. 
(froquois)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff 
sheets: 

Substitute  Fifth  Revised  Sheet  No.  38. 

Proposed  Effective  Date  November  1,  2002 
Seventh  Revised  Sheet  No.  57A.  Proposed 

Effective  Date  May  15,  2003 


froquois  states  that  the  instant  tariff 
filing  corrects  inadvertent  omissions  of 
language  from  the  above  noted  tariff 
sheets  currently  on  file  with  the 
Commission  and  corrects  the  pagination 
of  one  of  those  tariff  sheets,  froquois' 
states  that  these  omissions  were 
discovered  as  part  of  an  on-going 
internal  review  of  Iroquois'  FERC  Gas 
Tariff.  Iroquois  also  states  that  the 
proposed  corrections  are  necessary  to 
provide  froquois'  shippers  with  uniform 
tariff  provisions  and  to  avoid  confusion. 

froquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
regulatory  agencies  and  all  parties  to  the 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  Ffrst  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  rules  and  regulations. 
All  such  protests  must  be  filed  in 
accordance  with  §  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll-  " 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  June  11.  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-14502  Filed  6-9-03;  8:45  am) 

BIUJNG  CODE  6717-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  EL03-1 30-000] 

MidAmerican  Energy  Company, 
Complainant,  v.  Mid-Continent  Area 
Power  Pool,  Respondent;  Notice  of 
Complaint 

lune  2.  2003. 

Take  notice  that  on  May  30,  2003, 
MidAmerican  Energy  Company 
(MidAmerican)  filed  with  the  Federal     . 
Energy  Regulatory  Commission 
(Commission)  a  Complaint  against  the 
Mid-Continent  Area  Power  Pool  (MAPP) 
pursuant  to  section  206  of  the  Federal 
Power  Act  and  rule  206  of  the 
Commission's  rules  of  practice  and 
procedure,  18  CFR  385.206.  According 
to  the  Complaint,  MAPP  is 
implementing  a  business  practice  that  is 
inconsistent  with  its  tariff  and  the 
Commission's  pro  forma  tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  2l4  of  the  Commission's  rules  of 
practice  and  procedxu«  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  The 
answer  to  the  complaint  and  all 
comments,  interventions  or  protests 
must  be  filed  on  or  before  the  comment 
date  below.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  The  answer  to 
the  complaint,  comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 


Comment  Date:  June  19,  2003. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  0.3-14496  Filed  6-9-03:  8:45  am) 

BO-UNO  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  RP03-496-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Tariff  Filing 

June  3.  2003. 

Take  notice  that  on  May  30,  2003, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Fourth  Revised 
Volume  No.  1,  Fifty  Fifth  Revised  Sheet 
No.  9,  to  become  effective  June  1.  2003. 

National  states  that  the  filing  is  made 
pursuant  to  a  settlement  approved  by 
Commission  Letter  Order  issued  on 
February  16,  1996,  in  the  proceedings  in 
Docket  Nos.  RP94-367-000,  et  al. 
National  explains  that  the  settlement 
was  revised  in  a  subsequent  Letter 
Order  issued  by  the  Commission  on 
February  7,  2001. 

National  states  that  under  Article  II, 
section  2,  of  the  settlement,  it  is 
required  to  recalculate  the  maximum 
Interruptible  Gathering  (IG)  rate  semi- 
annually and  monthly.  Further, 
National  states  that  it  is  required  to 
charge  the  recalculated  monthly  rate  on 
the  first  day  of  the  following  month  if 
the  result  is  an  IG  rate  more  than  2  cents 
above  or  below  the  IG  rate  as  calculated 
under  section  1  of  Article  11.  National 
asserts  that  the  recalculation  produced 
an  IG  rate  of  $1.21  per  dth.  National 
states  that  in  addition.  Article  III, 
section  1  states  that  any  overruns  of  the 
Firm  Gathering  service  provided  by 
National  shall  be  priced  at  the 
maximum  IG  rate. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will' 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 


Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  June  11,  2003. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  03-14517  Filed  6-9-03:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 
[Docket  No.  RP99-51 8-044] 

Federal  Energy  Regulatory 
Commission 

June  2,  2003. 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Negotiated  Rates 

Take  notice  that  on  May  29,  2003, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (GTN)  tendered  for  filing  to 
be  part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1-A,  Thirteenth 
Revised  Sheet  No.  15,  with  an  effective 
date  of  May  29,  2003. 

GTN  states  that  this  filing  is  being 
filed  to  reflect  the  implementation  of 
one  new  negotiated  rate  agreement  on 
GTN's  system  in  accordance  with  the 
Commission's  October  28, 1999,  order 
in  Docket  No.  RP99-518,  (PG&E  Gas 
Transmission,  Northwest  Corporation, 
89  FERC  1161,114  (1999). 

GTN  further  states  that  a  copy  of  this 
filing  has  been  served  on  GTN's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for       ^ 
review  at  the  Commission  in  the  Public 
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Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
ivmv./erc.gDv  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  June  10,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-14519  Filed  6-9-03:  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  5-063] 

PPL  Montana,  LLC  and  Confederated 
Sallsh  and  Kootenai  Tribes  of  the 
Ratt>ead  Nation;  Notice  of  Effective 
Date  of  Withdrawal  of  Petition  for 
Declaratory  Order 

June  2,  2003. 

On  June  19,  2001,  PPL  Montana,  LLC 
(PPL  Montana)  filed  a  petition  for 
declaratory  order  to  clarify  its 
obligations  as  co-licensee  of  the  Ken- 
Project  No.  5,  located  on  the  Flathead 
River  in  Lake  and  Flathead  Counties, 
Montana,  and  partially  on  lands  within 
the  Flathead  Indian  Reservation.  On 
April  17,  2003,  PPL  Montana  filed  a 
notice  of  withdrawal  of  its  petition. 

No  motion  to  the  notice  of  withdrawal 
was  filed,  and  the  Commission  took  no 
action  to  disallow  the  withdrawal. 
Accordingly,  pursuant  to  rule  216  of  the 
Commission's  rules  of  practice  and 
procediue,'  the  withdrawal  became 
effective  on  May  2,  2003. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-14500  Filed  6-9-03:  8:45  am] 

BIUJNG  COOE  6717-01-P 


>  18  CFR  385.216(b)  (2003). 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL03-131-000] 

San  Diego  Gas  &  Electric  Company 
Complainant,  v.  California  Independent 
System  Operator  Corporation 
Respondent;  Notice  of  Complaint 

June  3,  2003. 

Take  notice  that  on  June  2,  2003,  San 
Diego  Gas  &  Electric  (SDG&E)  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Complaint  against  the  California 
Independent  System  Operator 
Corporation  (ISO).  The  Complaint 
alleges  that  the  ISO  has  improperly 
levied  certain  grid  management  charges 
on  SDG&E,  in  violation  of  the  ISO's  filed 
rate. 

SDG&E  states  that  a  copy  of  this  filing 
was  served  upon  the  California 
Independent  System  Operator 
Corporation. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  IME.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  The 
answer  to  the  complaint  and  all 
comments,  interventions  or  protests 
must  be  filed  on  or  before  the  comment 
date  below.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
mvw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  The  answer  to 
the  complaint,  comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 


Comment  Date:  June  16,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-14497  Filed  6-9-03:  8:45  am) 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-49S-000] 

Total  Peaking  Services,  L.L.C.;  Notice 
of  Compliance  Filing 

June  3.  2003. 

Take  notice  that  on  May  30,  2003, 
Total  Peaking  Services,  L.L.C.  (TPS). 
tendered  for  filing  as  part  of  its' FERC 
Gas  Tariff,  Original  Volume  No.  1,  the 
tariff  sheets  listed  on  Appendix  A  to  the 
filing  with  an  effective  date  of  July  1 , 
2003. 

TPS  states  that  the  purpose  of  this 
filing  is  to  comply  with  the  Federal 
Energy  Regulator)'  Commission's  orders 
in  Docket  No.  RM96-1  incorporating  the 
business  practice  standards  * 

promulgated  by  the  Wholesale  Gas 
Quadrant  (WGQ)  of  the  North  American 
Energy-  Standards  Board  (NAESB) 
through  Version  1.6.  together  with  the 
WGQ-recommended  standards  R02002 
and  R02002-2  governing  partial  day 
recalls  and  to  change  the  name  of  the 
contact  individual.  In  addition,  TPS 
requests  an  extension  of  time  for 
implementing  certain  standcuds  and 
related  electronic  Data  Sets  until  180 
days  after  a  person  first  requests  use 
thereof. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  .euid  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with.§  154.210  of  the  Commission's 
regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 
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FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encoiirages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  June  1 1 ,  2003. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-14516  Filed  6-9-03;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-486-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Filing 

)une  3,  2003. 

Take  notif  e  that  on  May  29,  2003, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1 ,  Third 
Revised  Sheet  No.  292,  Eighth  Revised 
Sheet  No.  296,  and  Ninth  Revised  Sheet 
No.  303.  The  proposed  effective  date  of 
the  tarifi  sheets  is  May  1,  2003. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  update  certain 
Delivery  Point  Entitlement  (DPE)  tariff 
sheets  in  accordance  with  the 
provisions  of  section  19.1(f|  of  the 
General  Terms  and  Conditions  of 
Transco's  Third  Revised  Volume  No.  1 
tariff.  Transco  states  that  specifically, 
such  tariff  sheets  have  been  revised  to 
reflect  the  increase  in  capacity 
associated  with  the  May  1,  2003,  in- 
service  date  of  Phase  1  of  the 
Momentum  Expansion  Project. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  IX: 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
regulations.  Protests  will  be  considered 
by  the  Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
Www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 


last  three  digits  in  the  docket  niimber 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlmeSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  June  10,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-14507  Filed  6-9-03;  8:45  am] 

BILLINO  CODE  e717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Dociiet  No.  RP96-359-016] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Rling 

)une  3.  2003. 

Take  notice  that  on  May  29,  2003, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  a  copy  of  the  executed  service 
agreement  amendment  that  contains  a 
negotiated  delivery  point  facilities 
siucharge  (facilities  surcharge)  under 
Transco's  Rate  Schedule  FT  for  the  costs 
of  the  Westmore  Road  Meter  Stations,  a 
delivery  point  to  Washington  Gas  Light 
Company  (WGL).  The  effective  date  of 
this  facilities  surcharge  is  June  1,  2003, 
which  is  the  anticipated  in-service  date 
of  the  Westmore  Road  Meter  Stations. 

Transco  states  that  Transco  and  WGL 
are  parties  to  a  service  agreement,  dated 
January  1, 1996,  under  Transco's  Rate 
Schedule  FT  for  firm  transportation 
service  on  Transco's  pipeline  system. 
Transco  further  states  that  it  has  agreed 
to  construct  the  Westmore  Road  Meter 
Stations,  a  new  delivery  point  to  WGL 
located  on  Transco's  main  line  in 
Montgomery  County,  Maryland.  Transco 
asserts  that  pursuant  to  section  20.7  of 
the  General  Terms  and  Conditions  of 
Transco's  FERC  Gas  Tariff,  Transco  and 
WGL  have  executed  an  amendment  to 
the  service  agreement  to  add  Exhibit  C 
thereto  to  include  a  facilities  siutJiarge 
for  the  Westmore  Road  Meter  Stations  in 
addition  to  the  applicable  rates  and 
charges  for  WGL's  firm  transportation^ 
service  under  Rate  Schedule  FT. 

Transco  states  that  the  effective  date 
of  this  facilities  surcharge  is  June  1 , 
2003,  which  is  the  anticipated  in-service 
date  of  the  Westmore  Road  Meter 
Stations. 


Transco  states  that  copies  of  the  filing 
are  being  mailed  to  its  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  rules  and  regulations. 
All  such  protests  must  be  filed  on  or 
before  the  protest  date  as  shown  below. 
Protests  will  be  considered  by  the 
Commission  in  determining  \he 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Conunission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.feit.gov  using  the  "FERRIS" 
link.  Enter  the  docket  niunber  excluding 
the  last  three  digits  in  the  docket 
niunber  field  to  access  the  document. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  Fdr  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toU- 
tree  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  June  10,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-14518  Filed  6-9-03;  8:45  am] 

MLUNO  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-489-000] 

Vector  Pipeline  LP.;  Notice  of 
Proposed  Change  in  FERC  Gas  Tariff 

June  3,  2003. 

Take  notice  that  on  May  30.  2003, 
Vector  Pipeline  L.P.  tendered  for  filing 
to  become  part  of  its  FERC  Gas  Tariff, 
Volume  No.  1,  the  tariff  sheets  listed  on 
Appendices  A-D  to  the  filing,  to  be 
effective  July  1,  2003.  In  addition. 
Vector  is  proposing  to  add  two  new  firm 
transportation  services  to  its  tariff. 

Vector  states  that  the  purpose  of  this 
filing  is  to  fulfill  its  obligation  under 
Ordering  Paragraph  (I)  of  the  certificate 
order  issued  May  27,  1999,  in  Docket 
Nos.  CP98-131-O00,  et  al.  Ordering 
Paragraph  (I)  required  Vector  to  make  a 
Natural  Gas  Act  (NGA)  section  4  rate 
filing  within  three  years  from  its  in- 
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service  date  either  justifying  the  existing 
rates  or  proposing  alternative  rates. 

Vector's  in-service  date  was  December 
1,  2000.  Vector  states  that  its  filing 
satisfies  that  requirement. 

Vector  is  requesting  an  increase  in  the 
recourse  rates  for  service  under  Rate 
Schedules  FT-1,  IT-1,  and  PALS,  based 
on  a  cost  of  service  of  $134,911,668. 
Vector  states  that  the  presently  pending 
rate  for  Rate  Schedule  TTS  service  in 
Docket  No.  RP02-479-002  and  the 
existing  rate  for  Rate  Schedule  MBA 
service  are  unchanged  by  this  filing. 
Vector  also  is  proposing  recourse  rates 
for  two  hew  firm  transportation 
services,  limited  firm  in  Rate  Schedule 
FT-L  and  hourly  firm  in  Rate  Schedule 
FT-H. 

In  addition  to  the  rate  change.  Vector 
states  that  it  is  submitting  various 
revised  tariff  sheets  for  the  purpose  of 
correcting  and  cleaning-up  minor  errors, 
making  editorial  corrections,  clarifying 
certain  tariff  provisions,  and  deleting  a 
section  of  the  General  Terms  and 
Conditions  (section  39)  which  is  no 
longer  applicable.  Vector  states  that  it 
also  is  electing  to  modify  the  terms  of 
its  Management  of  Balancing  Agreement 
service  to  acconunodate  the  requests  of 
customers  for  a  more  broad-based 
service  that  could  be  used  by  customers 
who  take  intemiptible  service  in 
addition  to  those  who  use  firm 
transportation  service. 

Vector  states  that  copies  of  its  filing 
have  been  mailed  to  all  customers  and 
Interested  state  conunissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Conunission's 
regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
iree  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 


See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date;  June  11,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-14510  Filed  6-9-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-488-000] 

Williston  Basin  interstate  Pipeline 
Company;  Notice  of  Tariff  Filing 

June  3,  2003. 

Take  notice  that  on  May  30,  2003, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets  to  become 
effective  July  1,  2003: 

Eighth  Revised  Sheet  No.  203 
Fifth  Revised  Sheet  No.  236 
Sixth  Revised  Sheet  No.  376 
Fourth  Revised  Sheet  No.  503 
Fifth  Revised  Sheet  No.  508 
Fourth  Revised  Sheet  No.  509 
Tenth  Revised  Sheet  No.  510 
Fourth  Revised  Sheet  No.  553 
Fifth  Revised  Sheet  No.  558 
Fourth  Revised  Sheet  No.  559 
Tenth  Revised  Sheet  No.  560 

Williston  Basin  states  that  the  revised 
tariff  sheets  reflect  modifications  to 
Williston  Basin's  FERC  Gas  Tariff  to 
reflect  a  change  in  the  Company's 
current  procedures  for  identifying, 
adding  and/or  deleting  alternate  points 
and/or  pooling  points  to  a  shipper's  firm 
transportation  contract(s). 

Williston  Basin  states  that  copies  of 
the  filing  are  being  served  upon  those 
listed  on  the  mailing  list  attached  to  the 
filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Conunission's 
regulations.  Protests  will  be  considered 
by  the  Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 


Reference  Room  or  may  be  viewed  on 
the  Conunission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 
Comment  Date:  June  11,  2003. 

Magalie  R.  Salas, 

Secretary 

[FR  Doc.  03-14509  Filed  6-9-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC03-94-000,  et  al.]  ITC 
Holdings  Corp.,  et  al.;  Electric  Rate  and 
Corporate  Filings 


June  2,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  ITC  Holdings  Corp.,  International 
Transmission  Holdings  Limited 
Partnership  International  Transmission 
Company 

[Docket  No.  EC03-94-000] 

Take  notice  that  on  May  27,  2003,  ITC 
Holdings  Corp.,  International 
Transmission  Holdings  Limited 
Partnership  and  International 
Transmission  Company  submitted  an 
application  pursuant  to  section  203  of 
the  Federal  Power  Act  seeking  all 
authorizations  and  approvals  necessary 
for  the  indirect  disposition  of 
jurisdictional  facilities  that  may  result 
from  a  change  in  upstream  ownership 
interests,  as  more  fully  described  in  ihe 
application. 

Comment  Date:  Jime  17,  2003. 

2.  United  States  Department  of 
Energy — Western  Area  Power 
Administration 

[Docket  No.  EF03-5031-OO0I.    - 

Take  notice  that  on  May  16,  2003,  the 
Secretary  of  the  Department  of  Energy 
by  Rate  Order  No.  WAPA-102.  did 
confirm  and  approve  on  an  interim 
basis,  to  be  effective  on  October  1,  2003, 
the  Western  Area  Power  Administration 
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(Western)  Rate  Schedules  P-SED-F6 
and  P-SED-FPG  for  firm  power  service 
and  firm  peaking  power  through 
September  30.  2003. 

The  rates  in  Rate  Schedules  P-SED- 
F6  and  P-SED-FPG  will  be  in  effect 
pending  the  Federal  Energy  Regulatory 
Commission's  (Commission)  approval  of 
these  rates  on  a  final  basis,  ending 
September  30,  2003. 

Comment  Date:  June  23,  2003. 

3.  United  States  Department  of 
Energy — Western  Area  Power 
Administration 

(Docket  No.  EF03-5181-000I 

Take  notice  that  on  May  16,  2003,  the 
Secretary  of  the  Department  of  Energy 
by  Rate  Order  No.  WAPA-103.  did 
confirm  and  approve  on  an  interim 
basis,  to  be  effective  on  October  1,  2003, 
the  Western  Area  Power 
Administration's  (Western)  Rate 
Schedule  L-F4  for  firm  electric  service 
through  September  30,  2003. 

The  rate  in  Rate  Schedule  L-F4  will 
be  in  effect  pending  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
approval  of  this  rate  on  a  final  basis, 
ending  September  30,  2003. 

Comment  Date:  Jime  23,  2003. 

4.  Arizona  Public  Service  Company,  El 
Paso  Electric  Company,  Public  Service 
Company  of  New  Mexico,  Southern 
California  Edison  Company 

[Docket  No.  ER03-889-0001 

Take  notice  that  on  May  29.  2003, 
Arizona  Public  Service  Company,  El 
Paso  Electric  Company,  Public  Service 
Company  of  New  Mexico,  and  Southern 
California  Edison  Company  tendered  for 
filing  an  Interconnection  and  Operating 
Agreement  necessary  to  interconnect  the 
Rudd  Transmission  Line  to  the  ANPP 
High  Voltage  Switchyard  between  the 
Rudd  Line  Participants  and  the  ANPP 
Switchyard  Participants. 

Comment  Date:  June  19,  2003. 

5.  Innovative  Technical  Services,  L.L.C. 

[Docket  No.  ER03-890-O00| 

Take  notice  that  on  May  29,  2003, 
Innovative  Technical  Services,  L.L.C. 
(InTech-LLC)  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  a  letter 
requesting  the  Commission  to  amend 
the  Western  Systems  Power  Pool 
(WSPP)  Agreement  to  include  InTech- 
LLC  as  a  participant.  InTech-LLC 
respectfully  requests  that  the 
Commission  allow  the  amendment  to 
the  WSPP  Agreement  to  become 
effective  on  May  29,  2003. 

InTech-LLC  states  that  a  copy  of  this 
filing  has  been  served  upon  the  WSPP 
Executive  Committee  Chair,  WSPP 


Operating  Committee  Chair,  WSPP 
General  Counsel,  and  Arizona  Public 
Service  Company. 
Comment  Date:  ]une  19,  2003. 

6.  Gulf  States  Energy  Investments  L.P. 

[Docket  No.  ER03-891-000) 

Take  notice  that  on  May  29,  2003, 
Gulf  States  Energy  Investments  L.P. 
(Gulf  States  Energy  Investments  L.P.) 
petitioned  the  Commission  for 
acceptance  of  its  Rate  Schedule  FERC 
No.  1;  the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-based  rates; 
and  the  waiver  of  certain  Commission 
regulations. 

Gulf  States  Energy  Investments  L.P. 
states  that  it  intends  to  engage  in 
wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer.  Gulf 
States  Energy  Investments  L.P.  states 
that  it  is  not  in  the  business  of 
generating  or  transmitting  electric 
power.  Gulf  States  Energy  Investments 
L.P.  asserts  that  it  is  a  Texas  Limited 
Partnership  with  its  principal  place  of 
business  and  office  in  Dallas,  "Texas. 
Gulf  States  Energy  Investments  L.P. 
further  states  that  it  is  involved  in 
consulting  of  electricity  and  marketing 
of  wholesale  power.  Gulf  States  Energy 
Investments  L.P.  explains  that  it  is  not 
associated  with  any  utilities,  investor 
owned  or  otherwise  and  is  privately 
owned  by  Gulf  States  Energy,  Inc., 
which  is  the  General  Partner,  and 
several  individuals  from  Fort  Worth 
Texas,  which  act  as  the  Limited 
Partners. 

Comment  Date:  June  19,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Conunission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 


assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676.  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-14495  Filed  6-9-^3;  8:45  ara] 

BILUNG  CODE  e717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-131-000] 

Natural  Gas  Pipelirte  Comf>any  of 
America;  Notice  of  Intent  to  Prepare  an 
Environmental  Assessment  for  ttie 
Proposed  Nortti  Lansing  Storage  Field 
Abandonment  and  Request  for 
Comments  on  Environmental  Issues 

June  3.  2003. 

The  staff  of  the  Federal  Energy 
Regulatory  Conunission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  proposed  North  Lansing  Storage 
Field  Abandonment  Project  proposed  by 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  in  Harrison  County, 
Texas.'  The  facilities  to  be  abandoned 
include  an  inactive  injection/ 
withdrawal  well,  about  2,380  feet  of  8- 
inch-diameter  lateral  pipeline,  and  the 
associated  6-inch  meter  facilities.  This 
EA  will  be  used  by  the  Commission  in 
its  decision-making  process  to 
determine  whether  the  project  is  in  the 
public  convenience  and  necessity. 

Summary  of  the  Proposed  Project 

The  proposed  abandonment  is 
responsive  to  a  Commission  Order 
issued  December  24,  2002,  in  FERC 
Docket  No.  CP02-391-000,  involving 
the  expansion  of  Natural's  North 
Lansing  storage  field.  An  environmental 
condition  of  the  Order  required  Natural 
to  identify  any  currently  unused 
abovegroimd  facilities  and  pipelines  on 
the  property  of  S.J.  Keasler,  a  landowner 
on  the  North  Lansing  storage  field,  and 
provide  a  timetable  for  filing  an 
abandonment  application  with  the 


>  Natural's  application  was  Gled  with  the 
Commission  under  section  7  of  the  Natural  Gas  Act 
and  part  157  of  the  Commission's  regulations. 
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Commission  for  removal  of  these 
facilities. 

Natural  identified  an  injection/ 
withdrawal  well,  lateral  pipeline  and 
meter  facility,  all  located  on  S.J. 
Keasler's  property.  The  facilities  were 
constructed  under  the  FERCDocket  No. 
CP89-2081-000  to  increase  withdrawal 
capabilities  at  the  North  Lansing  storage 
field.  Natural  states  that  the  injection/ 
withdrawal  well  was  plugged  in  1997 
after  a  leak  was.  detected  in  the 
production  tubing  and  has  since  been 
inactive.  The  surface  wellhead 
equipment  was  subsequently  removed. 
The  associated  meter  facilities  and 
lateral  pipeline  have  been  inactive  since 
the  well  was  plugged  and  are  not 
located  in  an  area  of  the  storage  field 
conducive  for  futiue  connections  to 
other  possible  wells.  Due  to  the 
potential  for  corrosion  from  condensate 
and  water  to  occur  and  cause  future 
problems  at  the  North  Lansing  storage 
field,  Natiu^  proposes  to  abandon  the 
injection/withdrawal  well  and  lateral 
pipeline  in  place  and  remove  the  meter 
facilities. 

Natural  seeks  authority  to: 

•  Abandon  in  place  the  injection/ 
withdrawal  well  (ODA3-W,  Emma 
Keasler  #103); 

•  Cut,  fill,  cap,  and  abandon  in  place 
approximately  2,380  feet  of  8-inch- 
diameter  lateral  pipeline  (G-7  lateral); 
and 

•  Abandon  by  removal  all 
aboveground  portions  of  the  6-inch 
meter  facility;  and  the  belowground 
portions  to  three  feet  below  grade. 

The  general  location  of  the  project 
facilities  is  shown  in  appendix  1.^ 

Land  Requirements  for  Construction 

Abandonment  of  the  proposed 
facilities  would  require  disturbance  of 
about  0.01  acre  of  land.  Natural 
proposes  that  following  abandonment,  it 
would  continue  the  existing  easement 
agreement  and  retain  ownership  of  the 
abandoned  lateral  pipeline.  The  0.01 
acre  of  land  would  be  restored  and 
allowed  to  revert  to  its  former  use. 

The  EA  Process 

The  National  Enviroiunental  Policy 
.  Act  (NEPA)  requires  the  Commission  to 
take  into  accoimt  the  environmental 
impacts  that  could  result  from  an  action 


^The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Cc^ies  of  all 
appendices,  other  than  appendix  1  (maps),  are 
available  on  the  Commission's  Web  site  at  the 
"FERRIS"  link  or  from  the  Commission's  Pubhc 
Reference  Room,  888  First  Street.  NE.,  Washington, 
DC  20426,  or  call  (202)  502-8371.  For  instrucUons 
on  connecting  to  FERRIS  refer  to  the  last  page  of 
this  notice.  Copies  of  the  appendices  were  sent  to 
all  those  receiving  this  notice  in  the  mail. 


whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  ^  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  This 
process  is  referred  to  as  "scoping".  The 
main  goal  of  the  scoping  process  is  to 
focus  the  analysis  in  the  EA  on  the 
important  environmental  issues.  By  this 
Notice  of  Intent,  the  Commission 
requests  public  comments  on  the  scope 
of  the  issues  it  will  address  in  the  EA. 
All  comments  received  are  considered 
during  the  preparation  of  the  EA.  State 
and  local  government  representatives 
are  encouraged  to  notify  their 
constituents  of  this  proposed  action  and 
encourage  them  to  comment  on  their 
areas  of  concern. 

The  EA  will  discuss  impacts  that 
could  ocau  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  imder  these  general 
headings: 

•  Geology  and  soils; 

•  Land  use; 

•  Water  resources; 

•  Cultural  resoiut:es; 

•  Vegetation  and  wildlife; 

•  Air  quality  and  noise; 

•  Endangered  and  threatened  species; 

•  Public  safety. 

We  will  not  discuss  impacts  to  the 
following  resource  areas  since  they  are 
not  present  in  the  project  area,  or  would 
not  be  affected  by  the  proposed 
abandonment. 

•  Fisheries  and  wetlands; 

•  Hazardous  waste. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensiu'e  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  pubUc  participation 
section,  beginning  on  page  5. 


3  "We",  "us",  and  "our"  refer  to  the 
environmental  staff  of  the  Office  of  Eneigy  Projects 
(OEP). 


Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Natural.  This  preliminary  list  of  issues 
may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Two  federally  listed  endangered  or- 
threatened  species  may  occur  in  the 
proposed  project  area. 

•  In  comments  submitted  under 
Docket  No.  CP02-391-000,  S.J.  Keasler, 
an  affected  landowner,  expressed 
desires  to  have  Natural  remove  all 
aboveground  facilities  and  the  pipeline 
associated  with  the  inactive  injection/ 
withdrawal  well  (ODA3-W,  Emma 
Keasler  #103).  However,  Natural 
proposes  to  abandon  the^vell  and  lateral 
pipeline  in  place. 

•  An  unnamed  intermittent  tributary 
of  the  Moccasin  Creek  is  crossed  by  the 
G-7  lateral  pipeline.  If  the  G-7  lateral 
pipeline  were  removed,  the  tributary 
would  be  subject  to  disturbance. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
.By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  means  of  abandonment),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  letter  to:  Magalie  R.  Salas, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  NE.,  Room 
lA,  Washington,  DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  Branch  3. 

•  Reference  Docket  No.  CP03-131- 
000. 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  July  3,  2003. 

Please  note  that  we  are  continuing  to 
experience  delays  in  mail  deliveries 
from  the  U.S.  Postal  Service.  As  a  result, 
we  will  include  all  comments  that  we 
receive  within  a  reasonable  time  frame 
in  our  enviroiunental  analysis  of  this 
project.  However,  the  Commission 
strongly  encoiuages  electronic  filing  of 
any  comments  or  interventions  or 
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protests  to  this  proceeding.  See  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at  httpJ 
lvrww.jerc.gov  under  tke  "e-Filing"  link 
and  the  link  to  the  User's  Guide.  Before 
you  can  file  conunents  you  will  need  to 
create  a  free  account  which  can  be 
created  by  clicking  on  "Login  to  File" 
and  then  "New  User  Account." 

We  might  mail  the  EA  for  comment. 
If  you  are  interested  in  receiving  it, 
please  return  the  Information  Request 
(appendix  4).  If  you  do  not  retiun  the 
Information  Request,  you  will  be  taken 
off  the  mailing  list. 

Becoming  an  Intervener 

Iif  addition  to  involvement  in  the  EA 
scoping  process,  you  might  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
rule  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR 
385.214)  (see  appendix  2).*  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
enviroimiental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

•    Environmental  Mailing  List 

This  notice  is  being  sent  to     > 
individuals,  organizations,  and 
government  entities  interested  in  and/or 
potentially  affected  by  the  proposed 
project.  It  is  also  being  sent  to  all 
identified  right-of-way  grantors.  By  this 
notice  we  are  also  asking  governmental 
.  agencies  to  express  their  interest  in 
becoming  cooperating  agencies  for  the 
preparation  of  the  EA. 

Additional  Infonnation 

Additional  information  about  the 
project  is  available  from  the 
Commission's  Office  of  External  Affoirs, 


at  1-866-208-FERC  or  on  the  FERC 
Internet  Web  site  (http:// 
www.ferc.govjusing  the  FERRIS  link. 
Click  on  the  FERRIS  link,  enter  the 
docket  number  excluding  the  last  three 
digits  in  the  Docket  Number  field.  Be 
sure  you  have  selected  an  appropriate 
date  range.  For  assistance  with  FERRIS, 
the  FERRIS  helpline  can  be  reached  at 
1-866-208-3676.  TTY  (202)  502-8659, 
or  at  FERCOnLineSupport@ferc.gov.  The 
FERRIS  link  on  the  FERC  Internet  Web 
site  also  provides  access  to  the  texts  of 
formal  documents  issued  by  the 
Commission,  such  as  orders,  notices, 
and  rulemakings. 

In  addition,  the  Commission  now 
offers  a  free  service  called  eSubscription 
which  allows  you  too  keep  track  of  all 
formal  issuances  and  submittals  in 
specific  dockets.  This  can  reduce  the 
amoimt  of  time  you  spend  researching 
proceedings  by  automatically  providing 
you  with  notification  of  these  filings, 
dociunent  summaries  and  direct  links  to 
the  documents.  Go  tobttp:// 
www.ferc.gov/esubscribenow.htm. 

Magalie  R.  Salas. 

Secretary. 

|FR  Doc.  03-14493  Filed  &-9-03;  8:45  am] 
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*  Interventions  may  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
discussion  on  filing  comments  electronically. 


'   DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Recreation  Plan  Amendment 
and  Soliciting  Motions  to  Intervene, 
Protests,  and  Comments 

June  2,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  o/.<4pp7jcafion;  Recreation 
plan  amendment. 

b.  Project  No.:  P-2149-102  and  103. 

c.  Date  filed:  December  30,  2002,  and 
February  19,  2003,  respectively. 

d.  Applicant:  Public  Utility  District 
No.  1  of  Douglas  County. 

e.  Name  and  Location  of  Project:  The 
project  is  located  on  the  Columbia 
River,  in  Douglas,  Chelan,  and 
Okanogan  Coiuities,  Washington.  This 
amendment  will  affect  project  lands 
contained  within  the  previously 
proposed  Chief  Joseph  State  Park  area. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a>— 825(r). 

g.  Applicant  Contact:  Mr.  Gordon 
Brett,  l4operty  Supervisor,  Public 
Utility  District  No.  1  of  Douglas  Coimty, 
1151  Valley  Mall  Parkway,  East 
Wenatchee,  WA  98802. 


h.  FERC  Contact:  Elizabeth  Jones 
(202) 502-8246. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  June 
30,  2003. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Amendment: 
Licensee  has  submitted  its  recreation 
action  plan  2002  update.  Licensee  has 
been  contributing  monies  to  a  fund  for 
the  development  of  a  park  on  land 
owned  by  the  State  and  known  as  Chief 
Joseph  State  Park.  Licensee  indicates 
that  because  it  has  been  determined  that 
the  development  of  the  State  park  is  not 
feasible  at  its  present  location,  licensee 
proposes  to  pim:hase  from  the  State  the 
land  that  would  have  been  developed  as 
Chief  Joseph  State  Park  and  also  provide 
to  the  state  the  money  that  has  been 
paid  into  a  fund  so  that  the  State  can 
purchase  land  elsewhere  on  the  project. 
Licensee  subsequently  filed  a 
Memorandum  of  Understanding  (MOU) 
covering  the  sale  of  the  State  Park  to  the 
licensee. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Public  Utility  District 
No.  1  of  Douglas  County,  1151  Valley 
Mall  Parkway,  East  Wenatchee,  WA 
98802. 

1.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
CoDunission's  rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
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conunent  date  for  the  particular 
application. 

m.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "PROTEST", 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Niunber  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
an  original  and  eight  copies  to:  Magalie 
R.  Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Hydropower 
Administration  and  Compliance, 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  motion  to  intervene- must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

n.  Agency  Comments:  Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  conmients  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-14499  Filed  5-9-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7508-2] 

Clean  Air  Act  Operating  Permit 
Program;  Petition  for  Objection  to  the 
Operating  Permit  for  Georgia  Pacific 
Corporation,  Port  Hudson  Operations 
in  East  Baton  Rouge  Parish,  LA 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  final  order  on  petition 
to  object  to  State  operating  permit. 

SUMMARY:  This  notice  announces  that 
the  EPA  Administrator  has  partially 
granted  and  partially  denied  the  petition 
to  object  to  a  State  operating  permit 


issued  by  the  Louisiana  Department  of 
Environmental  Quality  (LDEQ)  for  the 
Port  Hudson  Operations  of  Georgia 
Pacific  Corporation  in  East  Baton  Rouge, 
Louisiana.  Pursuant  to  section  505(b)(2) 
of  the  Clean  Air  Act  (Act),  the  petitioner 
may  seek  judicial  review  of  this 
response  to  the  extent  the  petition  has 
been  denied,  in  the  United  States  Coiut 
of  Appeals  for  the  Fifth  Circuit.  Any 
petition  must  be  filed  within  60  days  of 
the  date  this  notice  appears  in  the 
Federal  Register,  piu-suant  to  section 
307(d)  of  the  Act. 

ADDRESSES:  You  may  review  copies  of 
the  final  order,  the  petition,  and  other 
supporting  information  at  the  EPA, 
Region  6,  1445  Ross  Avenue,  Dallas, 
Texas  75202-2733.  If  you  wish  to 
examine  these  documents,  you  should 
make  an  appointment  at  least  24  hoius 
before  visiting  day.  The  final  order  is 
also  available  electronically  at  the 
following  address:  http://www.epa.gov/ 
region07/programs/artd/air/title5/ 
petitiondb/petitiondb2002.htm. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Bonnie  Braganza,  Air  Permitting 
Section,  Multimedia  Planning  and 
Permitting  Division,  EPA,  Region  6, 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733,  telephone  (214)  665-7340,  or 
electronic  mail  at 
braganza.bonnie@epa.gov. 

SUPPLEMENTARY  INFORMATION:  The  Act 
affords  EPA  a  45-day  period  to  review, 
and  object  to  as  appropriate,  operating 
permits  proposed  by  State  permitting 
authorities.  Section  505(b)(2)  of  the  Act 
authorizes  any  person  to  petition  the 
EPA  Administriator  within  60  days  after 
the  .expiration  of  this  review  period  to 
object  to  State  operating  permits  if  EPA 
has  not  done  so.  Petitions  must  be  based 
only  on  objections  to  the  permit  that 
were  raised  with  reasonable  specificity' 
during  the  public  comment  period 
provided  by  the  State,  unless  the 
petitioner  demonstrates  that  it  was 
impracticable  to  raise  these  issues 
diu-ing  the  comment  period  or  the 
grounds  for  the  issues  arose  after  this 
period. 

The  Louisiana  Environmental  Action 
Network  and  Ms.  Juanita  Stewart 
("Petitioners")  submitted  a  petition 
requesting  that  the  Administrator  object 
to  the  title  V  operating  permit  issued  to 
Georgia  Pacific  Corporation  by  the 
LDEQ,  for  the  Port  Hudson  plant 
operations.  The  petition  requests  the 
Administrator  object  to  the  Georgia 
Pacific  permit  based  on  the  following 
broad  assertions: 

1.  Invalid  emission  reductions  were 
used  to  avoid  Nonattainment  New 
Source  Review  (NNSR)  for  emissions 


increases  from  projects  occiuring  from 
1986  through  1992. 

2.  Invalid  emission  reductions  were 
used  to  avoid  NNSR'and  Prevention  of 
Significant  Deterioration  (PSD) 
requirements  for  emissions  increases 
associated  with  a  new  towel  machine " 
project. 

3.  Specific  conditions  in  the  new 
towel  machine  permit  should  require 
Georgia-Pacific  to  undergo  additional 
PSD  review  if  emissions  exceed  certain 
limits. 

4.  No  Emission  Reduction  Credits 
(ERC)  are  available  because  the 
Louisiana  ERC  bank  is  mismanaged  and 
fails  to  require  that  credits  be  "surplus" 
when  used. 

5.  ERCs  were  not  identified 
specifically  enough  to  inform  the 
public. 

6.  The  Title  V  permit  incorporates  an 
emission  limit  from  an  invalid  State 
permit. 

7.  The  Title  V  permit  fails  to  provide 
for  sufficient  monitoring  of  particulate 
emissions  from  some  units. 

8.  The  LDEQ  failed  to  provide  an 
adequate  statement  of  basis  in  the  Title 
V  permit. 

On  May  9,  2003,  the  Administrator 
issued  an  order  partially  granting  and 
partially  denying  the  petition.  The  order 
explains  the  reasons  for  EPA's 
conclusion  that  LDEQ  must  reopen  the 
permit  to:  (1)  Reconsider  whether  NNSR 
is  an  applicable  requirement  for  the 
1986-1992  projects,  and  determine  the 
appropriate  volatile  organic  compound 
emission  limit  based  on  this 
determination;  (2)  provide  an  adequate 
explanation  of  the  periodic  monitoring 
at  issue;  and  (3)  provide  an  adequate 
statement  of  basis  on  these  particular 
NNSR  and  periodic  monitoring  issues. 
The  order  also  explains  the  reasons  for 
denying  the  remaining  claims. 

Dated:  May  23,  2003. 
Carl  E.  Ediund, 

Acting  Regional  Administrator.  Region  6. 
(PR  Doc.  03-14574  Filed  6-9-03;  8:45  am) 

BILUtM:  CODE  6SG0-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-75UV-5] 

Government-Owned  Inventions: 
Available  for  Licensing 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability  of 

inventions  for  licensing. 

SUMMARY:  The  inventions  named  below 
are  co-owned  by  the  U.S.  Government 
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and  are  available  for  licensing  in  the 
United  States  in  accordance  with  35 
U.S.C.  207  and  37  CFR  part  404. 
Pursuant  to  37  CFR  404.7.  beginning 
three  months  after  the  date  of  this  notice 
the  Government  may  grant  exclusive  or 
partially  exclusive  licenses  on  the 
inventions. 

Copies  of  the  patents  and  37  CFR  part 
404  can  be  obtained  from  Alan  Ehrlich. 
Patent  Counsel,  U.S.  Environmental 
Protection  Agency  (EPA)  at  the  address 
indicated  below.  Requests  for  copies  of 
the  patents  must  include  the  patent 
numbers  listed  in  this  notice. 

A  party  that  is  interested  in  obtaining 
a  license  must  apply  to  EPA  at  the 
contact  address  below.  The  license 
application  must  contain  the 
information  set  forth  in  37  CFR  404.8, 
including  the  license  applicant's  plan 
for  development  or  marketing  of  the 
inventions. 

EPA  intends  to  license  these  patents 
in  cooperation  with  the  co-owner,  the 
University  of  Kentucky  Research 
Foundation.  Prior  to  granting  an 
exclusive  or  partially  exclusive  license 
on  these  inventions,  EPA,  pursuant  to 
37  CFR  404.7,  will  publish  in  the 
Federal  Register  an  additional  notice 
identifying  the  specific  inventions  and 
the  prospective  licensees. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Ehrlich,  Patent  Counsel,  OfGce  of 
General  Counsel  (2377A), 
Environmental  Protection  Agency, 
Washington.  DC  20460.  telephone  (202) 
564-5457. 

Patents 

U.S.  Patent  No.  6,544,419,  Method  of 
preparing  a  composite  polymer  and 
silica-based  membrane,  issued  April  8, 
2003; 

U.S.  Patent  No.  6,544,418,  Preparing 
and  regenerating  a  composite  pol)rmer 
and  silica-based  membrane,  issued 
April  8,  2003; 

U.S.  Patent  No.  6,306,301,  SiUca- 
based  membrane  sorbent  for  heavy 
metal  sequestration,  issued  October  23, 
2001; 

U.S.  Patent  No.  6,139,742.  Membrane- 
based  sorbent  for  heavy  metal 
sequestration,  issued  October  30,  2000; 

U.S.  Patent  No.  6,103,121,  Membrane- 
based  sorbent  for  heavy  metal 
sequestration,  issued  August  15,  2000. 

Dated:  June  1,2003.  > 

Nfaria  E.  Diamond, 

Associate  General  Counsel. 

[PR  Doc.  03-14575  Filed  6-9-03;  8:45  am] 

BiujNO  cooe  6SaO-60-F 


EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

Notice  of  Open  Special  Meeting  of  the 
Sub-Saharan  Africa  Adviaory 
Committee  (SAAC)  of  the  Expert- 
Import  Bank  of  the  United  States 
(Export-Import  Bank) 

summary:  The  Sub-Saharan  Africa 
Advisory  Committee  was  established  by 
Pub.  L.  105-121,  November  26, 1997,  to 
advise  the  Board  of  Directors  on  the 
development  and  implementation  of 
policies  and  programs  designed  to 
support  the  expansion  of  the  Bank's 
financial  commitments  in  Sub-Saharan 
Africa  under  the  loan,  guarantee  and 
insurance  programs  of  the  Bank. 
Further,  the  committee  shall  make 
recommendations  on  how  the  Bank  can 
facilitate  greater  support  by  U.S. 
commercial  banks  for  trade  with  Sub- 
Saharan  Africa. 

TIME  AND  PLACE:  Tuesday,  Jime  24,  2003 
at  1:30  p.m.  to  5  p.m.  The  meeting  will 
be  held  at  the  Export-Import  Bank  in 
Room  1143,  811  Vermont  Avenue,  NW., 
Washington.  DC  20571. 

AGENDA:  This  meeting  will  focus  on  the 
Bank's  business  development  efforts  in 
Africa,  specifically  including  sub- 
Saharan  Africa.  The  meeting  will 
discuss  pending  Bank  initiatives  to 
allow  U.S.  companies  to  become  more 
competitive  in  the  marketplace  as  well 
as  interagency  cooperative  efforts 
focused  on  the  region,  while  seeking  the 
advice  of  committee  members  in  the 
implementation  of  the  ongoing  business 
development  strategy. 

PUBLIC  participation:  The  meeting  will 
be  open  to  public  participation,  and  the 
last  10  minutes  will  be  set  aside  for  oral 
questions  or  comments.  Members  of  the 
public  may  also  frle  written  statement(s) 
before  or  after  the  meeting.  If  any  person 
wishes  auxiliary  aids  (such  as  a  sign 
language  interpreter)  or  other  special 
accommodations,  please  contact,  prior 
to  June  24,  2003,  Barbara  Ransom,  Room 
1241,  811  Vermont  Avenue,  NW., 
Washington,  DC  20571 ,  Voice:  (202) 
565-3525  or  TDD  (202)  565-3377. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Ransom,  Room  1241,  811 
Vermont  Avenue,  NW.,  Washington,  DC 
20571.(202)565-3525.  . 

Peter  B.  Saba, 

General  Counsel. 

(FR  Doc.  03-14484  Filed  6-9-03;  8:45  am) 

BILLING  COOE  8690-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Coliection(s)  being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

June  3,  2003. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to  - 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  August  11,  2003. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

addresses:  Direct  all  Paperwork 
Reduction  Act  (PRA)  comments  to 
)udith  B.  Herman,  Federal 
Communications  Commission,  Room  1- 
C804,  445  12th  Street,  SW.,  Washington, 
DC  20554  or  via  the  Internet  to  Judith- 
B.Herman®  fee. gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
B.  Herman  at  202-418-0214  or  via  the 
Internet  at  Judith-B.Herman@fcc.gov . 

SUPPLEMENTARY  INFORMATION:  OMB 
Control  No.:  3060-1004. 

Title:  Wireless  Telecommunications 
Bureau  Standardizes  Carrier  Reporting 
on  Wireless  E911  Implementation. 

Form  No.  :W A. 
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Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions,  and 
state,  local  or  tribal  government. 

Number  of  Respondents:  251 
respondents,  303  responses. 

Estimated  Time  Per  Response:  5  hours 
(Tier  II  Reports),  4  hours  (Tier  III 
Reports). 

Frequency  of  Response:  Quarterly, 
semi-annual  and  one-time  reporting 
requirements,  recordkeeping 
requirement. 

Total  Annual  Burden:  1,282  hours. 
.  Total  Annual  Cost:  N/A. 

Needs  and  Uses:  Nationwide  v^rireless 
carriers  (Tier  I)  generally  must  file 
quarterly  reports  with  the  Commission 
on  February  1 ,  May  1 ,  August  1  and 
November  1  of  each  year.  Mid-sized 
wireless  carriers  (Tier  11)  also  are 
required  to  file  quarterly  reports  under 
this  same  time  schedule.  A  format  for 
the  submission  of  the  quarterly  reports 
is  being  established  to  require  that 
beginning  with  the  Aiigust  1 ,  2003 
filing.  Tier  I  and  II  carriers  must  include 
with  their  quarterly  reports  an  Excel 
spreadsheet  detailing  certain  elements 
related  to  E91 1  implementation  status  at 
requesting  Public  Service  Answering 
Points  (PSAPs).  Small  wireless  carriers 
(Tier  ID)  are  not  required  to  submit  the 
spreadsheet  with  their  E91 1  interim 
reports,  which  are  due  on  August  1, 
2003,  as  a  one-time  filing. 

The  quarterly  reports  will  continue  to 
be  used  by  the  Commission  to  monitor 
carrier  progress  in  transition  to  E911. 
The  Bureau  is  establishing  the  format  of 
the  data  to  be  submitted  in  order  to 
permit  the  Commission  to  track  wireless 
E91 1  deployment  in  a  more  uniform  and 
consistent  manner,  as  well  as  to  assist 
E91 1  stakeholders  in  coordinating  their 
deplojrment  efforts. 

Federal  Communications  Commission. 

William  F.  Caton, 

Deputy  Secretary. 

[FR  Doc.  03-14481  Filed  6-10-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  RESERVE  SYSTEM 

Agency  information  Collection 
Activities:  Announcement  of  Board 
Approval  Under  Delegated  Authority 
and  Submission  to  OMB 

ADDRESSES:  Board  of  Governors  of  the 
Federal  Reserve  System 
ACTION:  Notice 

SUMMARY:  Background.  Notice  is  hereby 
given  of  the  final  approval  of  proposed 
information  collections  by  the  Board  of 


Governors  of  the  Federal  Reserve 
System  (Board)  under  OMB  delegated 
authority,  as  per  5  CFR  1320.16  (OMB 
Regulations  on  Controlling  Paperwork 
Burdens  on  the  Public).  Board- 
approved  collections  of  information  are 
incorporated  into  the  official  OMB 
inventory  of  cujrently  approved 
collections  of  information.  Copies  of  the 
OMB  83— Is  and  supporting  statements 
and  approved  collection  of  information 
instrument(s)  are  placed  into  OMB's 
public  docket  files.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the  - 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1, 1995,  unless  it 
displays  a  currently  valid  OMB  control 
number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Reserve  Board  Clearance  Officer 
-Cindy  Ayouch-Division  of  Research 
and  Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington. 
DC  20551  (202-452-3829). 

OMB  Desk  Officer-Joseph  Lackey- 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503. 
SUPPLEMENTARY  INFORMATION: 

Final  Approval  Under  OMB  Delegated 
Authority  of  the  Extension  For  Three 
Years,  Without  Revision,  of  the 
Following  Report: 

Report  title:  Recordkeeping  and 
Disclosure  Requirements  in  Connection 
with  Regulation  Z  (Truth  in  Lending) 

Agency  form  number:  Reg  Z 

OMB  Control  number:  7100-0199 

Frequency:  Event-generated 

Reporters:  State  member  banks, 
branches  and  agencies  of  foreign  banks 
(other  than  federal  branches,  federal 
agencies,  and  insured  state  branches  of 
foreign  banks),  commercial  lending 
companies  owned  or  controlled  by 
foreign  banks,  and  Edge  and  agreement 
corporations 

Armual  reporting  hours:  Open-end 
credit-initial  disclosure  28,463  hours; 
open-end  credit-change  in  terms 
notice,  41,250  hours;  periodic 
statement,  125,952  hours;  error 
resolution-credit  cards,  22,260  hoiu^; 
error  resolution-other  open-end  credit, 
1,312  hours;  credit  &  charge  card 
accoimts-advance  disclosure,  29,952 
hours;  home  equity  plans-advance 
disclosure,  13,983  hours;  home  equity 
plans-change  in  terms  notice,  354 
hours;  closed-end  credit  disclpsures, 
351,354  hours;  advertising,  2,733  hours; 
and  HOEPA  pre-closing  disclosures, 
425  hours. 

Estimated  average  hours  per  response: 
Open-end  credit-initial  isclosure,  1.5 


minutes;  open-end  credit-change  in 
terms  notice,  1  minute;  periodic 
statement,  8  hours;  error  resolution- 
credit  cards,  30  minutes;  error 
resolution-other  open-end  credit,  30 
minutes;  credit  &  charge  card  accoimts- 
advance  disclosure,  8  hours;  home 
equity  plans-advance  disclosure,  1.5 
minutes;  home  equity  plans-change  in 
terms  notice,  3  minutes;  closed-end 
credit  disclosures,  6.5  minutes; 
advertising,  25  minutes;  and  HOEPA 
pre-closing  disclosures,  3  minutes. 

Number  of  respondents:  State  memb«^ 
banks,  947;  branches  and  agencies  of 
foreign  banks  (other  than  federal 
branches,  federal  agencies,  and  insured 
state  branches  of  foreign  banks),  287; 
commercial  lending  companies  owned 
or  controlled  by  foreign  banks,  3;  and 
Edge  and  agreement  corporations,  75. 

Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (15 
U.S.C.  1601, 1604(a)).  Since  the  Federal 
Reserve  does  not  collect  any 
information,  no  issue  of  confidentiality 
arises.  Transaction-  or  account-specific 
disclosures  and  billing  error  allegations 
are  not  publicly  available  and  are 
confidential  between  the  creditor  and 
the  consumer.  General  disclosures  of 
credit  terms  that  appear  in 
advertisements  or  take-one  applications 
are  available  to  the  public. 

Abstract:  TILA  and  Regulation  Z 
require  disclosure  of  the  costs  and  terms 
of  credit  to  consiuners.  For  open-end 
credit  (revolving  credit  accounts) 
creditors  are  required  to  disclose 
information  about  the  initial  costs  and 
terms  and  to  provide  periodic 
statements  of  account  activity,  notices  of 
changes  in  terms,  and  statements  of 
rights  concerning  billing  error 
procedures.  There  are  special  disclosure 
requirements  for  credit  and  charge  card 
applications  and  solicitations,  as  well  as 
for  home  equity  plans.  For  closed-end 
loans,  such  as  mortgage  and  installment 
loans,  cost  disclosures  are  required  to  be 
provided  prior  to  consununation. 
Special  disclosures  are  required  of 
certain  products,  such  as  reverse 
mortgages,  certain  variable  rate  loans, 
and  certain  mortgages  with  rates  and 
fees  above  specified  thresholds.  TILA 
and  Regulation  Z  also  contain  rules 
concerning  credit  advertising. 

Recently,  the  Federal  Reserve 
reevaluated  the  methodology  used  to 
estimate  the  paperwork  burden 
associated  with  consumer  regulations. 
As  a  result  of  this  change,  the  estimated 
burden  decUned. 
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Final  Approval  Under  OMB  Delegated 
Authority  to  Conduct  Following  Survey: 

Report  title:  2004  Survey  of  Consumer 
Finance 

Agency  form  number:  FR  3059 

OMB  Control  number:  7100-0287 

Frequency:  One-time  survey 

Reporters:  U.S.  families 

Annual  reporting  hours:  7,500  hours 

Estimated  average  hours  per  response: 
Pretest  and  survey,  75  minutes  each 

Number  of  respondents:  Pretest,  400 
families;  Survey.  5,600  families  Small 
businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  voluntary.  The 
Federal  Reserve's  statutory  6asis  for 
collecting  this  information  is  section  2A 
of  the  Federal  Reserve  Act  (12  U.S.C. 
225a):  the  Bank  Merger  Act  (12  U.S.C. 
1828(c));  and  sections  3  and  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842  and  1843)  and  12  U.S.C.  353  and 
461 .  The  names  and  other 
characteristics  that  would  permit 
identification  of  respondents  are 
deemed  confidential  by  the  Board  and 
are  exempt  from  disclosure  pursuant  to 
exemption  6  in  the  Freedom  of 
Information  Act  (5  U.S.C.  552(b)(6)). 

Abstract:  For  many  years,  the  Board 
has  sponsored  consumer  surveys  to 
obtain  information  on  the  financial 
behavior  of  households.  The  2004 
Survey  of  Consumer  Finance  (SCF)  will 
be  the  latest  in  a  triennial  series,  which 
began  in  1983,  that  provides 
comprehensive  data  for  U.S.  families  on 
the  distribution  of  assets  and  debts, 
along  with  related  information  and 
other  data  items  necessary  for  analyzing 
behavior.  These  are  the  only  surveys 
conducted  in  the  United  States  that 
provide  such  financial  data  for  a 
representative  sample  of  households. 
Data  for  the  SCF  are  collected  by 
interviewers  using  a  computer  program. 
While  some  questions  may  be  deleted 
and  others  modified,  only  minimal 
changes  will  be  made  to  the 
questionnaire  in  order  to  preserve  the 
time  series  properties  of  the  data.  The 
pretest  will  be  conducted  diuing  2003 
and  siu^ey  would  be  conducted 
between  May  and  December  2004. 

Board  of  Governors  of  the  Federal 
Reserve  System,  )une  4,  2003. 

Jennifer  J.  Johnson 

Secretary  of  the  Board. 

|FR  Doc.  03-14536  Filed  6-9-03;  8:45  am] 

BNJJNQ  COOe  6210-01-8 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
HoMIng  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  Jime  24, 
2003. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Richard  M.  Todd,  Vice 
President  and  Community  Affairs 
Officer)  90  Hennepin  Avenue, 
Minneapolis,  Minnesota  55480-0291: 

1 .  Voting  Trust  Agreement,  Apple 
Valley,  Minnesota  and  its  trustee,  John 
Finch  Woodhead,  Minneapolis, 
Minnesota;  to  acquire  voting  shares  of 
Financial  Services  of  St.  Croix  Falls, 
Inc.,  St.  Croix  Falls,  Wisconsin,  and 
thereby  indirectly  acquire  voting  shares 
of  Eagle  Valley  Bank,  National 
Association,  St.  Croix,  Falls,  Wisconsin. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (James  Hunter,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Robert  S.  Moran,  Jr.,  Testamentary 
Trust  and  Sue  Jean  Bernard  Byrd, 
Trustee  of  the  Robert  S.  Moran,  Jr., 
Testamentary  Trust,  both  of  HoUis, 
Oklahoma,  to  retain  control  of  the 
outstanding  common  stock  of  Great 
Plains  Bancshares,  Inc.,  HoUis, 
Oklahoma,  and  thereby  indirectly  retain 
voting  shares  of  Great  Plains  National 
Bank.  Elk  City,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  4,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board.  » 

IFR  Doc.  03-14539  Filed  6-9-^3;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 


The  companies  listed  in  this  notice 
[pplied  to  the  Board  for  approval. 


1  ne  companie 
have  applied  to  i 


pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
Web  site  at  http://www.ffiec.gov/nic/. 

Unless  othei:\vise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  3,  2003. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  SAS  rue  la  Boetie,  Paris,  France;  to 
become  a  bank  holding  company  by 
indirectly  retaining,  through  its  70 
percent  owned  bank  subsidiary.  Credit 
Agricole,  S.A.,  Paris,  France,  control  of 
Espirito  Santo  Bank,  Miami,  Florida. 

B.  Federal  Reserve  Bank  of  Cleveland 
(Stephen  J.  Ong,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  NHB  Financial,  Inc.,  Newell,  West 
Virginia;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Northern  Hancock 
Bank  and  Trust  Company,  Newell,  West 
Virginia. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166- 
2034: 

1.  Independence  Bancorp,  New 
Albany,  Indiana,  and  Harrodsburg  First 
Financial  Bancorp,  Inc.,  Harrodsburg, 
Kentucky;  to  acquire  100  percent  of  the 
voting  shares  of  I-Bank,  Louisville, 
Kentucky  (in  organization). 
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D.  Federal  Reserve  Bank  of  Kansas 
City  (James  Hunter,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Bank  Vest,  Inc.,  Denver,  Colorado; 
to  become  a  bank  holding  company  by 
acquiring  76.5  percent  of  the  voting 
shares  BW  Holdings,  Inc.,  Castle  Rock, 
Colorado,  and  thereby  indirectly  acquire 
voting  shares  of  Bankwest,  Castle  Rock, 
Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  4,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  03-14537  Filed  6-9-03;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  eiigage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
othertompany,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  Web  site  at  http://www.ffiec.gov/ 
nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  June  24,  2003. 

*A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Peimsylvania  19105-1521: 

1.  The  Union  National  Financial 
Corporation,  Moimt  Joy,  Pennsylvania; 
to  acquire  Plane  Street  Housing,  L.P., 


Cplimibia,  Pennsylvania,  and  thereby 
engage  in  community  development 
acticities,  pursuant  to  section 
225.28(b)(12)(i)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  4.  2003. 
Robert  deV.  Frierson, 
Depu  ty  Secretary  of  the  Board. 
[FR  Doc.03-1453a  Filed  6-9-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  No.  ACYF/CB- 
2003-01] 

Announcement  of  the  Availability  of 
Financial  Assistance  and  Request  for 
Appiicatk>ns  to  Support  AdoptkMi 
Opportunities  Dentonstration 
Activities,  Child  Abuse  and  Neglect 
Discretionary  Acthdties,  Child  Welfare 
Training  Project  Activities,  Promoting 
Safe  and  Stable  Families  Activities 

AGENCY:  Administration  on  Children, 
Youth  and  Families  (ACYF),  ACF, 
DHHS. 
ACTION:  Notice. 

Statutory  Authority  and  Catalog  of 
Federal  Domestic  Assistance  (CFDA) 
Numbers 

Adoption  Opportunities:  Title  II  of  the 
Child  Abuse  Prevention  and  Treatment 
and  Adoption  Reform  Act  of  1978,  as 
amended,  (42  U.S.C.  5111)  CFDA: 
93.652. 

Child  Abuse  and  Neglect:  Section  104 
of  the  Child  Abuse  Prevention  and 
Treatment  Act,  as  amended  (42  U.S.C. 
5101  et  seq.)  CFDA:  93.670. 

Child  Welfare  Training:  Section  426 
in  title  IV-B,  subpart  1,  of  the  Social , 
Security  Act,  as  amended,  (42  U.S.C. 
626)  CFDA:  93.648. 

Promoting  Safe  and  Stable  Families: 
Section  430  in  title  IV-B,  subpart  2,  of 
the  Social  Security  Act,  as  amended,  (42 
U.S.C.  629)  CFDA:  93.556. 
SUMMARY:  The  Children's  Bureau  (CB) 
within  the  Administration  on  Children, 
Youth  and  Families  (ACYF), 
Administration  for  Children  and 
Families  (ACF)  announces  the 
availability  of  fiscal  year  (FY)  2003 
funds  for  competing  new  activities 
imder  the  Adoption  Opportunities 
Program,  the  Child  Abuse  Prevention 
and  Treatment  Act  (CAPTA),  the  Child 
Welfare  Training  Program,  and  the 
Promoting  Safe  and  Stable  Families 
Program.  Fimtb  bom  the  Adoption 
Opportunities  Program  are  designed  to 


provide,  among  other  things,  support  for 
demonstration  projects  that  facilitate  the 
elimination  of  barriers  to  adoption  and 
provide  permanent  loving  homes  for 
children  who  would  benefit  from 
adoption,  particularly  children  with 
special  needs.  Funds  from  CAPTA 
support  research  and  demonstration 
projects  on  the  causes,  prevention,  emd 
treatment  of  child  abuse  and  neglect. 
Fimds  from  the  Child  Welfare  Training 
Program  support  grants  to  public  or 
other  non-profit  institutions  of  higher 
learning  for  special  projects  for  training 
personnel  for  work  in  the  field  of  child 
welfare.  The  Promoting  Safe  and  Stable 
Families  program  is  intended  to  prevent 
the  unnecessary  separation  of  children 
from  their  families  by  funding  family 
support,  family  preservation,  time- 
limited  family  reunification  and 
adoption  promotion  and  support 
services  as  well  as  research,  evaluation 
and  technical  assistance  relating  to  such 
services. 

DATES:  The  closing  date  for  submission 
of  applications  is  July  25,  2003.  Items 
postmarked  after  the  stated  due  date 
will  be  classified  as  late.  Private,  non- 
profit organizations  that  apply  for  funds 
available  through  this  announcement 
are  encouraged  to  submit  with  their 
applications  the  optional  survey  located 
under  "Grant  Manuals  and  Forms"  at 
http://www.acf.hhs.gov/programs/ofs/ 
forms.htm. 

Note:  The  complete  program 
announcement,  including  all  necessary 
forms,  can  be  downloaded  and  printed  from 
the  Children's  Bureau  Web  site  at  http:// 
www.acf.dhhs.gov/programs/cb.  Hard  copies 
of  the  complete  program  announcement  may 
be  requested  by  calling  the  National 
Adoption  Information  Clearinghouse  art  1- 
888-251-^075.  The  complete  program 
announcement  is  necessary  for  any  potential 
applicant. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Campiglia,  Children's  Bureau, 
202-205-8060. 
SUPPLEMENTARY  INFORMATION: 

Priority  Areas 

2003A.  Adoption  Opportunities 
Activities 

2003 A.  1  Adoptive  Placements  for 
Children  in  Foster  Care 

Eligible  Applicants:  Eligibility  is 
limited  to  State  social  service  agencies. 
In  order  to  support  the  broadest  range  of  - 
issues  and  approaches,  priority  will  be 
given  to  applicants  who  have  not  been 
funded  under  this  priority  in  previous 
years.  However,  applicants  previously 
funded  under  this  priority  area  will  not 
be  precluded  from  receiving  grants. 

Project  Duration:  The  projects  will  be 
awarded  for  a  project  period  of  60 
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months.  The  initial  grant  award  will  be 
for  a  12-month  budget  period.  The 
award  of  continuation  hinding  beyond 
each  12-month  budget  period  will  be 
subject  to  the  availability  of  funds, 
satisfactory  progress  on  the  part  of  each 
grantee,  and  a  determination  that 
continued  funding  would  be  in  the  best 
interest  of  the  government. 

Federal  Share  of  Project  Costs:  The 
maximum  Federal  share  of  the  project  is 
$350,000  per  budget  period. 

Matching  or  Cost  Sharing 
Requirement:  The  grantee  must  provide 
at  least  ten  percent  of  the  total  approved 
cost  of  the  project.  The  total  approved 
cost  is  the  sum  of  the  Federal  share  and 
the  non-Federal  share.  Therefore,  a 
project  requesting  $350,000  per  budget 
period  must  include  a  match  of  at  least 
$38,889  per  budget  period.  The  non- 
Federal  share  may  be  cash  or  in-kind 
contributions,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  If  approved  for  funding, 
grantees  will  be  held  accountable  for  the 
commitment  of  non-Federal  resources 
and  failure  to  provide  the  required 
amount  will  result  in  a  disallowance  of 
unmatched  Federal  funds. 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  anticipated  that  up  to  eight 
projects  will  be  funded. 

2003 A.  2:  Projects  To  Improve 
Recruitment  of  Adoptive  Parents  in 
Rural  Communities 

Eligible  Applicants:  States,  local 
government  entities,  public  or  private 
non-profit  licensed  child  welfare  or 
adoption  agencies,  adoptive  family 
groups  and  nonprofit  organizations, 
including  community  and  faith-based 
organizations,  with  experience  working 
with  rural  populations  and  with  access 
to  children  in  foster  care.  Collaborative 
efforts  and  interdisciplinary 
applications  are  acceptable;  however, 
applications  from  collaborations  must 
identify  a  primary  applicant  responsible 
for  administering  the  grant. 

Project  Duration:  The  projects  will  be 
awarded  for  a  project  period  of  60 
months.  The  initial  grant  award  will  be 
for  a  12-month  budget  period.  The 
award  of  continuation  funding  beyond 
each  12-month  budget  period  will  be 
subject  to  the  availability  of  funds, 
satisfactory  progress  on  the  part  of  each 
grantee,  and  a  determination  that 
continued  funding  would  be  in  the  best 
interest  of  the  government. 

Federal  Share  of  Project  Costs:  The 
maximum  Federal  share  of  the  project  is 
$400,000  per  budget  period. 

Matching  or  Cost  Snaring 
Requirement:  The  grantee  must  provide 
at  least  10  percent  of  the  total  approved 


cost  of  the  project.  The  total  approved 
cost  is  the  sum  of  the  Federal  share  and 
the  non-Federal  share.  Therefore,  a 
project  requesting  $400,000  per  budget 
period  must  include  a  match  of  at  least 
$44,444  per  budget  period.  The  non- 
Federal  share  may  be  cash  or  in-kind 
contributions,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  If  approved  for  funding, 
grantees  will  be  held  accoimtable  for  the 
commitment  of  non-Federal  resources 
and  failure  to  provide  the  required 
amount  will  result  in  a  disallowance  of 
unmatched  Federal  funds. 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  anticipated  that  up  to  eight 
projects  will  be  funded. 

2003A.3:  Developing  a  National 
Network  of  Adoption  Advocacy 
Programs  < 

Eligible  Applicants:  States,  local 
government  entities,  public  or  private 
nonprofit  licensed  child  welfare  or 
adoption  agencies,  university  (including 
university-affiliated  programs)  or 
adoptive  family  groups  and  community- 
based  organizations  and  nonprofit 
organizations  including  community  and 
faith-based  organizations  with  adoption 
expertise.  Eligible  applicants  must  have 
the  capacity  to  operate  and  support  a 
national  network  as  well  as  assist  in  the 
development  and  support  of  local 
adoption  advocacy  programs  that  are 
modeled  on  the  One  Church,  One  Child 
program.  Collaborative  efforts  and 
interdisciplinary  applications  are 
acceptable;  however,  applications  from 
collaborations  must  identify  a  primary 
applicant  responsible  for  administering 
the  grant. 

Project  Duration:  The  project  will  be 
awarded  for  a  project  period  of  60 
months.  The  initial  grant  award  will  be 
for  a  12-month  budget  period.  The 
award  of  continuation  funding  beyond 
each  12-month  budget  period  will  be 
subject  to  the  availability  of  funds, 
satisfactory  progress  on  the  part  of  the 
grantee,  and  a  determination  that 
continued  funding  would  be  in  the  best 
interest  of  the  government. 

Federal  Share  of  Project  Costs:  The 
maximum  Federal  share  of  the  project  is 
$250,000  for  the  first  budget  period  and 
$500,000  for  each  of  the  subsequent 
budget  periods. 

Matching  or  Cost  Sharing 
Requirement:  The  grantee  must  provide 
at  least  10  percent  of  the  total  approved 
cost  of  the  project.  The  total  approved 
cost  is  the  sum  of  the  Federal  share  and 
the  non-Federal  share.  Therefore,  a 
project  requesting  $250,000  for  year  one 
and  $500,000  per  budget  period  for 
years  two  through  five  must  include  a 


match  of  at  least  $27,778  in  year  one 
and  $55,556  per  budget  period  for  years 
two  through  five.  The  non-Federal  share 
may  be  cash  or  in-kind  contributions, 
although  applicants  are  encouraged  to 
meet  their  match  requirements  through 
cash  contributions.  If  approved  for 
funding,  grantees  will  be  held 
accountable  for  the  commitment  of  non- 
Federal  resources  and  failure  to  provide 
the  required  amount  will  result  in  a 
disallowance  of  unmatched  Federal 
funds. 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  anticipated  that  one  project 
will  be  funded. 

2003A.4:  Administration  of  the 
Interstate  Compact  on  Adoption  and 
Medical  Assistance  (ICAMA) 

Eligible  Applicants:  Any  State,  local, 
public  and  private  nonprofit  agency  or 
organization,  including  community  and 
faith-based  organizations,  or  institutions 
of  higher  learning  with  demonstrated 
expertise  in  the  field  of  child  welfare. 

Project  Duration:  The  length  of  the 
project  period  for  the  grant  may  not 
exceed  60  months.  The  initial  grant 
award  will  be  for  a  12-month  budget 
period.  The  award  of  continuation 
funding  beyond  each  12-month  budget 
period  will  be  subject  to  the  availability 
of  funds,  satisfactory  progress  on  the 
part  of  each  grantee,  and  a 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
government. 

Federal  Share  of  Project  Costs:  The 
grant  amount  will  not  exceed  $200,000 
per  budget  period. 

Matching  or  Cost  Sharing 
Requirement:  The  grantee  must  provide 
at  least  ten  percent  of  the  total  approved 
cost  of  the  project.  The  total  approved 
cost  is  the  sum  of  the  Federal  share  and 
the  non-Federal  share.  Therefore,  a 
project  requesting  $200,000  per  budget 
period  must  include  a  match  of  at  least 
$22,222  per  budget  period.  The  non- 
Federal  share  may  be  cash  or  in-kind 
contributions,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  If  approved  for  funding, 
grantees  will  be  held  accountable  for  the 
commitment  of  non-Federal  resources 
aCnd  failure  to  provide  the  required 
amount  will  result  in  a  disallowance  of 
unmatched  Federal  funds. 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  anticipated  that  one  project 
will  be  funded. 
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2003B:  Child  Abuse  and  Neglect 
Discretionary  Activities 

2003B.1:  Fellowships  for  University- 
Based  Doctoral  Candidates  and  Faculty 
for  Investigator-Initiated  Research  in 
Child  Abuse  and  Neglect 

Eligible  Applicants:  Public  or  private 
non-profit  institutions  of  higher  learning 
on  behalf  of  qualified  doctoral 
candidates  in  human  service  disciplines 
enrolled  in  the  institution  and  faculty 
employed  by  the  institution.  To  be 
eligible  to  administer  such  a  grant,  the 
institution  must  be  fully  accredited  by 
one  of  the  regional  institutional 
accrediting  commissions  recognized  by 
the  U.S.  Secretary  of  Education  and/or 
the  Council  on  Post-Secondary 
Accreditation.  While  an  individual  is 
considered  to  be  the  beneficiary  of  the 
grant  support,  awards  will  be  made  only 
to  eligible  institutions  on  behalf  of  their 
qualified  candidates. 

Project  Duration:  The  length  of  the 
projects  may  not  exceed  24  months. 

Federal  Share  of  Project  Costs:  The 
maximum  Federal  share  of  the  project  is 
not  to  exceed  $130,000  per  academic 
institution,  with  a  maximum  of  $25,000 
per  student  and  $30,000  for  the  faculty 
member.  Each  application  must  involve 
two  to  four  student-candidates  and  a 
single  faculty  member. 

Matching  or  Cost  Sharing 
Requirement:  There  is  no  matching 
requirement.  The  academic  institution, 
in  accepting  the  award,  agrees  to  waive 
overhead  charges  (indirect  costs)  and 
pass  the  entirety  of  the  funds  on  to 
students  and  faculty  as  fellowships  or 
stipends. 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  anticipated  that  up  to 
seven  institutional  awards  will  be 
funded. 

2003B.2:  Improving  Child  Welfare 
Outcomes  Through  Systems  of  Care 

Eligible  Applicants:  State,  territory, 
county  or  city  child  welfare  agencies 
and  federally  recognized  Native 
American  Tribes  are  eligible  applicants. 
No  more  than  one  application  will  be 
funded  frt}m  any  one  State  in  order  to 
insure  geographic  distribution  of  the 
awards.  Collaborative  applications  are 
acceptable;  however,  applications  from 
collaborations  must  identify  a  primary 
applicant  responsible  for  administering 
the  grant. 

Project  Duration:  The  projects  will  be 
awarded  for  a  period  of  60  months.  The 
initial  grant  award  will  be  for  a  12- 
month  budget  period.  The  award  of 
continuation  funding  beyond  each  12- 
month  budget  period  will  be  subject  to 
the  availability  of  funds,  satisfactory 
progress  on  the  part  of  the  grantee,  and 


a  determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
government. 

Federal  Share  of  Project  Costs:  The 
maximimi  Federal  share  of  the  project  is 
up  to  $500,000. 

Matching  Requirement:  There  is  no 
matching  requirement. 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  anticipated  that  up  to  10 
awards  will  be  made. 

2003C:  Child  Welfare  Training  Project 
Activities 

2003C.1:  Professional  Education  for 
Public  Child  Welfare  Practitioners: 

2003C.1A:  Professional  Education  for 
Prospective  MSW  Level  Public  Child 
Welfare  Staff  (Awardinc  MSW  Decree) 

2003C.1B:  Professional  Education  for 
Current  Public  Child  Welfare  Agency 
Staff  (Awarding  BSW  and/or  MSW 
Degree) 

2003C.1C:  Professional  Education  for 
Prospective  and  Current  American 
Indian  and/or  Alaskan  Native  Public 
Child  Welfare  Staff  who  are  currently 
enrolled  or  plan  to  enroll  in  BSW  or 
MSW  Social  Work  Programs 
(Awarding  BSW  and/or  MSW  Degree) 

Note:  In  order  to  be  responsive  to  a  number 
of  unique,  professional  education  needs 
related  to  public  child  welfare  practice,  this 
priority  area  is  being  subdivided  into  three 
subcategories  as  outlined  above.  An 
institution  may  submit  only  one  application 
under  this  priority  area  and  must  identify  the 
sub-priority  area  to  wjiich  it  is  responding  in 
the  abstract  and  narrative  sections  of  the 
application. 

Eligible  Applicants:  Public  or  non- 
profit institutions  of  higher  education 
with  accredited  social  work  education 
programs.  Priority  will  be  given  to 
applicants  with  a  strong  public  child 
welfare  agency/imiversity  partnership 
and/or  applicants  prepared  to  re-design 
their  curriculimi  to  maximize  student 
learning  opportunities  for  work  in 
public  child  welfare  agencies. 
Previously  funded  applicants  under  this 
priority  area  will  not  be  precluded  from 
receiving  a  grant. 

Project  Duration:  Sub-priority  area 
2003C.lAvvill  be  awarded  for  a  project 
period  not  to  exceed  48  months.  Sub- 
priorities  2003C.1B  and  2003C.1C  will 
be  awarded  for  a  project  period  not  to 
exceed  60  months.  The  initial  grant 
award  will  be  for  a  12-month  budget 
period.  The  award  of  continuation 
funding  beyond  each  12 -month  budget 
period  will  be  subject  to  the  availability 
of  funds,  satisfactory  progress  on  the 
part  of  the  grantee,  and  a  determination 
that  continued  funding  would  be  in  the 
best  interest  of  the  government. 

Federal  Share^  of  Project  Costs:  The 
maximum  Federal  share  is  not  to  exceed 


$75,000  for  the  12-month  budget  period. 
A  traineeship  must  not  exceed  $7,500 
.  per  student  per  budget  year.  A 
minimum  of  75  per  cent  of  the  total 
project  funds  must  be  used  for 
traineeships. 

Matching  or  Cost  Sharing 
Requirement:  No  matching  funds  are 
required  for  the  portion  of  the  budget 
that  pays  for  traineeships.  However, 
grantees  must  provide  a  match  to  equal 
at  least  25  percent  of  the  total  cost  of 
grant  activities  other  than  traineeships. 
The  total  approved  cost  of  these  non- 
traineeship  activities  is  the  sum  of  the 
ACYF  share  and  the  non-Federal  share. 
The  non-Federal  share  may  be  met  by 
cash  or  in-kind  contributions,  although 
applicants  are  encouraged  to  meet  their 
match  requirements  through  a  cash 
contribution.  Therefore,  a  project 
requesting  $75,000  in  Federal  funds 
(with  $56,250  for  traineeships  and 
$18,750  for  non-traineeship  activities 
per  budget  period)  must  include  a 
match  of  at  least  $6,250  (25  percent  of 
the  total  cost  for  the  non-traineeship 
activities).  Because  this  is  a  training 
grant,  indirect  costs  for  these  projects 
shall  not  exceed  8  percent.  Funds  from 
this  grant  cannot  be  used  to  match  title 
IV-E  training  funds.  If  approved  for 
funding,  grantees  will  be  held 
accountable  for  the  commitment  of  non- 
Federal  resources  and  failure  to  provide 
the  required  amount  will  result  in  a 
disallowance  of  uimiatched  Federal 
fimds. 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  anticipated  that  up  to  27 
projects  will  be  funded:  eleven  in  sub- 
priority  area  2003C.1A,  twelve  in  sub- 
priority  area  2003C.1B  and  four  in  sub- 
priority  area  2003C.1C. 

2003C.2:  Training  for  Effective  Child 
Welfare  Practice  in  Rural  Communities 

Eligible  Applicants:  Public  or  non- 
profit institutions  of  higher  education 
with  accredited  social  work  programs  or 
other  accredited  bachelor-  or  graduate- 
level  programs  leading  to  a  degree 
relevant  to  work  in  child  welfare.  Under 
this  priority  area,  only  those  institutions 
that  have  knowledge  and  experience  in 
training  professionals  for  work  in  rural 
communities  and  have  child  welfare- 
related  experience  in  serving  rural 
America  would  be  eligible  to  apply. 

Project  Duration:  Awards  will  be 
made  for  a  project  period  of  60  months. 
The  initial  grant  will  be  for  a  12-month 
budget  period.  The  award  of 
continuation  funding  beyond  each  12- 
month  period  will  be  subject  to  the 
availability  of  funds,  satisfactory 
progress  on  the  part  of  the  grantee,  and 
a  determination  that  continued  funding 
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would  be  in  the  best  interest  of  the 
government. 

Federal  Share  of  Project  Costs:  The 
maximum  Federal  share  of  the  project  is 
up  to  $200,000  per  budget  year. 

Matching  or  Cost  Sharing 
Reifujrement:  The  grantee  must  provide 
at  least  25  percent  of  the  total  approved 
cost  of  the  project.  The  total  approved 
cost  is  the  sum  of  the  Federal  share  and 
the  non-Federal  share.  Therefore,  a 
project  requesting  $200,000  per  budget 
{>eriod  must  include  a  match  of  at  least 
$66,667  per  budget  period.  The  non- 
Federal  share  may  be  cash  or  in-kind 
contributions,  although  applicants  are 
'    encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  If  approved  for  funding, 
grantees  will  be  held  accountable  for  the 
commitment  of  non-Federal  resources 
and  failure  to  provide  the  required 
amount  will  result  in  a  disallowance  of 
unmatched  Federal  funds. 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  estimated  that  up  to  seven 
projects  will  be  funded. 

2003C.3:  Developing  Models  of  Effective 
Child  Welfare  Staff  Recruitment  and 
Retention  Training 

Eligible  Applicants:  Public  or  non- 
profit institutions  of  higher  education 
with  accredited  social  work  education 
programs  or  other  accredited  bachelor  or 
graduate  level  programs  leading  to  a 
degree  relevant  to  work  in  child  welfare. 

Project  Duration:  Awards  will  be 
made  for  a  project  period  of  60  months. 
The  initial  grant  will  be  for  a  12-month 
budget  period.  The  award  of 
continuation  funding  beyond  each  12- 
month  period  will  be  subject  to  the 
availability  of  funds,  satisfactory 
progress  on  the  part  of  the  grantee,  and 
a  determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
government. 

Federal  Share  of  Project  Costs:  The 
■  maximum  Federal  share  of  the  project  is 
up  to  $200,000  per  budget  year. 

Matching  or  Cost  Sharing 
Requirement:  The  grantee  must  provide 
at  least  25  percent  of  the  total  approved 
cost  of  the  project.  The  total  approved 
cost  is  the  sum  of  the  Federal  share  and 
•  the  non-Federal  share.  Therefore,  a 
project  requesting  $200,000  per  budget 
period  must  include  a  match  of  at  least 
$66,667  per  budget  period.  The  non- 
Federal  share  may  be  cash  or  in-kind 
contributions,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  If  approved  for  funding, 
grantees  will  be  held  accountable  for  the 
commitment  of  non-Federal  resources 
and  failure  to  provide  the  required 


amount  will  result  in  a  disallowance  of 
uiunatched  Federal  funds. 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  estimated  that  up  to  13 
projects  will  be  funded. 

2003C.4:  Training  for  Healthy  Marriage 
and  Family  Formation 

Eligible  Applicants:  Public  or  non- 
profit institutions  of  higher  education 
with  accredited  social  work  programs  or 
other  accredited  bachelor  or  graduate 
level  programs  leading  to  a  degree 
relevant  to  work  in  child  welfiu«. 

Project  Duration:  Awards  will  be 
made  for  a  project  period  of  60  months. 
The  initial  grant  will  be  for  a  12-month 
budget  period.  The  award  of 
continuation  funding  beyond  each  12- 
month  period  will  be  subject  to  the 
availability  of  funds,  satisfactory 
progress  on  the  part  of  the  grantee,  and 
a  determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
government. 

Federal  Share  of  Project  Costs:  The 
maximum  Federal  share  of  the  project  is 
up  to  $200,000  per  budget  year. 

Matching  or  Cost  Sharing 
Requirement:  The  grantee  must  provide  ' 
at  least  25  percent  of  the  total  approved 
cost  of  the  project.  The  total  approved 
cost  is  the  sum  of  the  Federal  share  and 
the  non-Federal  share.  Therefore,  a 
project  requesting  $200,000  per  budget 
period  must  include  a  match  of  at  least 
$66,667  per  budget  period.  The  non- 
Federal  share  may  be  cash  or  in-kind 
contributions,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  If  approved  for  funding, 
grantees  will  be  held  accountable  for  the 
commitment  of  non-Federal  resources 
and  failure  to  provide  the  required 
amount  will  result  in  a  disallowance  of 
unmatched  Federal  funds. 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  estimated  that  up  to  eight 
projects  will  be  funded. 

2003C.5:  National  Evaluation  of  Child 
Welfare  Training  Grants 

Eligible  Applicants:  Public  or  non- 
profit institutions  of  higher  education 
with  accredited  social  work  education 
programs  or  other  accredited  bachelor  or 
graduate  level  programs  leading  to  a 
degree  relevant  to  work  in  child  welfare. 
To  be  eligible,  the  institution  must 
demonstrate  knowledge  and  skills  in  the 
areas  of  child  welfare  administration, 
research,  evaluation  and  curriculum 
development  and  implementation. 

Project  Duration:  Awards  will  be 
made  for  a  project  period  of  36  months. 
The  initial  grant  will  be  for  a  12-month 
budget  period.  The  award  of 
continuation  funding  beyond  each  12- 


month  period  will  be  subject  to  the 
availability  of  funds,  satisfactory 
progress  on  the  part  of  the  grantee,  and 
a  determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
government. 

Federal  Share  of  Project  Costs:  The 
maximimi  Federal  share  of  the  project  is 
$350,000  per  budget  year. 

Matching  or  Cost  Sharing 
Requirement:  No  match  required. 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  anticipated  that  one  project 
will  be  funded. 

2003D:  Promoting  Safe  and  Stable 
Families  Activities 

2003D.1:  Replication  of  Demonstrated 
Effective  Programs  in  the  Prevention  of 
Child  Abuse  and  Neglect 

Eligible  Applicants:  Public  or  private 
non-profit  organizations,  including 
community  and  faith-based 
organizations,  and  institutions  of  higher 
education.  Collaborative  efforts  and 
interdisciplinary  applications  are 
acceptable;  however,  applications  from 
collaborations  must  identify  a  primary 
applicant  responsible  for  administering 
the  grant. 

Project  Duration:  The  projects  will  be 
awarded  for  a  period  of  60  months.  The 
initial  grant  award  will  be  for  a  12- 
month  budget  period.  The  award  of 
continuation  funding  beyond  each  12- 
month  budget  period  will  be  subject  to 
the  availability  of  funds,  satisfactory 
progress  on  the  part  of  the  grantee,  and 
a  determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
government. 

Federal  Share  of  Project  Costs:  The 
maximum  Federal  share  of  the  project  is 
up  to  $175,000  for  the  first  year  and  up 
to  $350,000  for  each  subsequent  year. 

Matching  Requirements:  The  grantee 
must  provide  at  least  10  percent  of  the 
total  approved  cost  of  the  project.  The 
total  approved  cost  is  the  sum  of  the 
Federal  share  and  the  non-Federal 
share.  Therefore,  a  project  requesting 
$175,000  for  year  one  and  $350,000  per 
budget  period  for  years  two  through  five 
must  include  a  match  of  at  least  $19,444 
in  year  one  and  $38,889  per  budget 
period  for  years  two  through  five.  The 
non-Federal  share  may  be  cash  or  in- 
kind  contributions,  although  applicants 
are  encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  If  approved  for  funding, 
grantees  will  be  held  accountable  for  the 
commitment  of  non-Federal  resources 
and  failure  to  provide  the  required 
amount  will  result  in  a  disallowance  of 
unmatched  Federal  funds. 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  anticipated  that  up  to  eight 
projects  will  be  funded. 
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2003D.2:  Evaluations  of  Existing  Child 
Abuse  and  Neglect  Prevention  Programs 

Eligible  Applicants:  Public  (State, 
tribal,  or  local)  or  private  nonprofit 
organizations,  including  community 
and  faith-based  organizations,  or 
institutions  of  higher  learning  are 
eligible  to  apply.  Collaborative  efforts 
and  interdisciplinary  applications  are 
encouraged;  however,  a  primary 
applicant  must  be  identified. 

Project  Duration:  The  projects  will  be 
awarded  for  a  period  of  36  months.  The 
initial  grant  award  will  be  for  a  12- 
month  budget  period.  The  award  of 
d^ntinuation  funding  beyond  each  1 2- 
month  budget  period  will  be  subject  to 
the  availability  of  funds,  satisfactory 
progress  on  the  part  of  the  grantee,  and 
a  determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
government. 

Federal  Share  of  Project  Costs:  The 
maximum  Federal  share  of  the  project  is 
$200,000  per  budget  period. 

Matching  Requirements:  There  is  no 
matching  requirement. 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  anticipated  that  up  to  four 
projects  will  be  funded. 

2003D.3:  Evaluations  of  Existing  Family 
Support,  Family  Preservation, 
Reunification,  or  Adoption  Promotion 
and  Support  Programs 

Eligible  Applicants:  F*ublic  (State, 
>  tribal,  or  local]  or  private  nonprofit 
organizations,  including  community 
and  faith-based  organizations,  or 
institutions  of  higher  learning  are 
eligible  to  apply.  Collaborative  efforts 
and  interdisciplinary  applications  are 
encouraged;  however,  a  primary 
applicant  must  be  identified. 

Project  Duration:  The  projects  will  be 
awarded  for  a  period  of  36  months.  The 
initial  grant  award  will  be  for  a  12- 
month  budget  period.  The  award  of 
continuation  funding  beyond  each  12- 
month  budget  period  will  be  subject  to 
the  availability  of  funds,  satisfactory 
progress  on  the  part  of  the  grantee,  and 
a  determination  that  continued  funding 
would  be  in  the  best  interest  Of  the 
government. 

Federal  Share  of  Project  Cost:  The 
maximum  Federal  share  of  the  project  is 
$200,000  per  budget  period. 

Matching  Requirements:  There  is  no 
matching  requirement. 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  anticipated  that  up  to  three 
projects  will  be  funded. 

2003D.4:  Projects  to  Develop  Programs 
to  Strengthen  Marriages 

Eligible  Applicants:  State  child 
welfare  agencies,  local  (county  or 


community)  child  welfare  or  child 
protective  service  agencies  in 
partnership  with  experienced  marriage 
services  providers  which  may  be  public 
or  nonprofit  organizations  including 
community  and  faith-based 
organizations.  The  child  welfare  agency 
must  be  the  primary  applicant 
responsible  for  administering  the  grant. 

Project  Duration:  The  projects  will  be 
awarded  for  a  project  period  of  36 
months.  The  initial  grant  award  will  be 
for  a  12-month  budget  period.  The 
award  of  continuation  funding  beyond 
each  12-month  budget  period  will  be 
subject  to  the  availability  of  funds, 
satisfactory  progress  on  the  part  of  each 
grantee,  and  a  determination  that 
continued  funding  would  be  in  the  best 
interest  of  the  government. 

Federal  Share  of  Project  Costs:  The 
maximum  Federal  share  of  the  project  is 
$200,000  per  budget  period. 

Matching  or  Cost  Snaring 
Requirement:  No  match  is  required. 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  anticipated  that  up  to  10 
projects  will  be  funded. 

Evaluation  Criteria 

Reviewers  will  consider  the  following 
factors  when  scoring  applications. 
Applicants,  in  order  to  adequately 
prepare  their  applications,  must  refer  to 
the  full  program  announcement  for  the 
specific  evaluation  criteria  for  each 
priOTity  area. 

Criterion  1 :  Objectives  and  Need  for 
Assistance.  Applications  will  be  judged 
on  the  extent  to  which  they  clearly 
specify  the  purposes  and/ or  strategies  t)f 
the  proposed  project  and  their 
relationship  to  legislative  authority  and 
child  welfare  outcomes,  as  appropriate; 
the  quality  of  their  statement  regarding 
the  need  for  the  project;  and  evidence 
that  the  applicant  understands  current 
issues  and  recent  developments  in  the 
field  that  may  have  relevance  to  the 
implementation  of  the  project. 
Applicants  must  refer  to  the  specific 
evaluation  criteria  for  each  priority  area 
contained  in  the  full  Program 
Announcement  in  order  to  adequately 
prepare  their  applications. 

Criterion  2:  Approach.  Applicants 
will  be  judged  on  the  clarity,  feasibility, 
and  thoroughness  of  their  description  of 
the  approach  that  they  intend  to  use  in 
implementing  proposed  projects.  The 
approach  sections  vdll  be  expected  to 
include,  as  appropriate,  information  on 
barriers  to  implementation  and 
proposed  solutions  to  those  barriers; 
necessary  collaborations  with  other 
organizations  and  agencies  and  their 
respective  roles;  evaluation  plans; 
reporting  requirements;  and  staffing 
plans.  Applicants  must  refer  to  the 


specific  evaluationtriteria  for  each 
priority  area  contained  in  the  full 
Program  Announcement  in  order  to    ~ 
adequately  prepare  their  applications. 

Criterion  3:  Organizational  Profiles. 
Applicants  will  be  judged  on  the 
experience  and  demonstrated 
competence,  of  staff  who  are  proposed  to 
implement  the  project  and,  as 
appropriate,  the  experience  of  the 
organization  in  implementing  related 
projects.  Applicants  must  refer  to  the 
specific  evaluation  criteria  for  each 
priority  area  contained  in  the  full 
Program  Announcement  in  order  to 
adequately  prepare  their  applications. 

Criterion  4:  Budget  and  Budget 
Justification.  Appliceuits  will  be  judged 
on  the  adequacy,  reasonableness,  and 
completeness  of  their  budget  requests  to 
support  their  proposed  projects, 
including  their  management  plans  to 
control  and  account  for  expenditure  of 
■project  funds.  Applicants  must  refer  to 
the  specific  evaluation  criteria  for  each 
priority  area  contained  in  the  full     - 
Program  Announcement  in  order  to 
adequately  prepare  their  applications. 

The  Paperwork  Reduction  Act  of  1995 
(Public  Law) 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  40  bom's  per  response, 
including  the  tim6  for  reviewing 
instructions,  gathering  and  maintaining 
the  data  needed  and  reviewing  the 
collection  information.  The  project 
description  is  approved  under  OMB 
control  number  0970-0139  which 
expires  12/31/2003. 

An  agency  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to,  collections  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

Required  Notification  of  the  Single 
Point  of  Contact 

Most  portions  of  this  program  are 
covered  under  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs,  and  45  CFR  part  100, 
Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Program  and  Activities.  Under 
the  Order,  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  Territories  except 
Alabama,  Alaska,  Arizona,  Colorado, 
Coimecticut,  Hawaii,  Idaho,  Indiana, 
Kansas,  Louisiana,  Massachusetts, 
Minnesota,  Montana,  Nebraska,  New 
Jersey,  New  York,  Ohio,  Oklahoma, 
Oregon,  Palau,  Pennsylvania,  South 
Dakota,  Tennessee,  Vermont,  Virginia, 
Washington,  and  Wyoming  have  elected 


34614 


Federal  Register /Vol.  68.  No.  Ill /Tuesday,  June  10,  2003 /Notices 


to  participate  in  the  Executive  Order 
process  and  have  established  Single 
Points  of  Contact  (SPOCs).  Applicants 
from  these  jurisdictions  need  take  no 
action  regarding  E.O.  12372.  Applicants 
for  projects  to  be  administered  by 
Federally-recognized  Indian  Tribes  are 
also  exempt  from  the  requirements  of 
E.O.  12372.  Applicants  to  the  Adoption 
Opportunities  program  are  also  exempt 
from  the  requirements  of  E.O.  12372. 
Otherwise,  applicants  should  contact 
their  SPOCs  as  soon  as  possible  to  alert 
them  of  the  prospective  applications 
and  receive  any  necessary  instructions. 
Applicants  must  submit  any  required 
material  to  the  SPOCs  as  soon  as 
possible  so  that  the  program  office  can 
obtain  emd  review  SPOC  comments  as 
part  of  the  award  process.  It  is 
imperative  that  the  applicant  submit  all 
required  materials,  if  any,  to  the  SPOC 
and  indicate  the  date  of  this  submittal 
(or  the  date  of  contact  if  no  submittal  is 
required)  on  the  Standard  Form  424, 
item  16a. 

Under  45  CFR  100.8(a)(2).  a  SPOC  has 
60  days  from  the  application  deadline  to 
comment  on  proposed  new  or 
competing  continuation  awards.  SPOCs 
are  encouraged  to  eliminate  the 
submission  of  routine  endorsements  as 
official  recommendations.  Additionally, 
SPOCs  are  requested  to  clearly 
differentiate  between  mere  advisory 
comments  and  those  official  State 
process  recommendations  which  may 
trigger  the  accommodate  or  explain  rule. 
A  list  of  the  Single  Points  of  Contact  for 
each  State  and  Territory  can  be  found 
online  at  http://www.whitebouse.gov/ 
omb/grants/spoc.html. 

Dated:  May  27.  2003. 
'Frank  Fuentes, 

Deputy  Commissioner,  Administration  on 
ChUdren,  Youth  and  Families. 
(FR  Doc.  03-14486  Filed  &-9-03;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003M-0224] 

Premarket  Notification  for  Food 
Contact  Substances;  Public  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Notice  of  public  meeting. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  public  meeting:  FDA 
Workshop  on  the  Notification  Process 
for  Food  Contact  Substances.  The 
purpose  of  the  meeting  is  to  discuss  the 


food  contact  notification  (FCN)  process 
so  that  notifiers  and/or  their 
representatives,  consumer  interest 
groups,  and  other  interested  members  of 
the  general  public  can  have  a  better 
understanding  of  the  FCN  process,  the 
information  requirements  of  an  FCN, 
and  the  common  deficiencies  to  be 
avoided. 

DATES:  The  meeting  will  be  held  on 
Wednesday,  June  25,  2003,  bom  11:30 
a.m.  to  2:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hyatt  Regency  Chicago,  151  East 
Wacker  Dr.,  Chicago,  IL. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Trotter.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
275),  Food  and  Drug  Administration, 
5100  Paint  Branch  Pkwy.,  College  Park, 
MD  20740,  202-418-3088,  FAX:  202- 
418-3131.  or  o-mail:  wjt@cfsan.fda.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  November  1997,  Congress  passed 
the  Food  and  Drug  Administration 
Modernization  Act  of  1997  (FDAMA). 
Section  309  of  FDAMA  amended 
section  409  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
348)  to  establish  a  notification  process 
for  food  contact  substances  (FCSs).  An 
FCS  is  defined  as  "any  substance 
intended  for  use  as  a  component  of 
materials  used  in  manufacturing, 
packing,  packaging,  transporting,  or 
holding  food  if  such  use  is  not  intended 
to  have  a  technical  effect  in  such  food" 
(21  U.S.C.  348(h)(6)).  The  FCN  process 
is  used  to  authorize  the  marketing  of  an 
FCS  except  where  the  Secretary 
determines  that  submission  of  a  food 
additive  petition  is  necessary  or  the 
Secretary  and  a  manufacturer  or 
supplier  agree  that  a  food  additive 
petition  may  be  submitted  (21  U.S.C. 
348(h)(3)(A)). 

Under  21  U.S.C.  348(h),  the 
notification  process  requires  a 
manufacturer  or  supplier  of  an  FCS  to 
notify  FDA  at  least  120  days  prior  to  the 
introduction  or  delivery  for  introduction 
in  interstate  commerce  of  an  FCS.  If 
FDA  does  not  object  to  the  notification 
within  120  days,  the  notification 
becomes  effective  (21  U.S.C. 
348(h)(2)(A)),  and  the  substance  may  be 
legally  marketed  for  the  requested  use 
by  the  notifier  (21  U.S.C.  348(a)(3)(B)). 

In  the  Federal  Register  of  May  21 , 
2002  (67  FR  35724),  FDA  published  a 
final  rule  amending  the  food  additive 
regulations  regarding  the  premarket 
notification  process  for  FCSs.  The  rule 
beceune  effective  on  June  20,  2002,  and 
requires  that  a  notification  for  an  FCS 
contain  sufficient  scientific  information 


to  demonstrate  that  the  FCS  that  is  the 
subject  of  the  notification  is  safe  for  the 
intended  use  (21  CFR  170.101).  Since 
the  inception  of  the  FCN  process  in 
1999.  FDA  has  found  that  FCNs 
frequently  have  deficiencies  which 
cause  them  to  be  incomplete.  FDA  is 
having  this  public  meeting  to  discuss 
the  data  requirements  for  an  FCN  and 
the  commonly  observed  deficiencies 
and  to  assist  notifiers  and/or  their 
representatives  in  submitting  adequate 
and  complete  FCNs. 

n.  Registration  and  Written  Questions 

Persons  interested  in  attending  the 
June  25,  2003,  meeting  should  send 
their  registration  information  (including 
name,  title,  business  affiliation,  address, 
and  telephone  and  fax  number)  to  the 
contact  person  (see  FOR  FURTHER 
INFORMATION  CONTACT).  To  expedite 
processing,  registration  information  may 
also  be  faxed  to  202-418-3131  or  e- 
mailed  to  wjt@cfsan.fda.gov.  There  will 
be  no  registration  charges  for  attending 
the  meeting.  If  you  need  special 
accommodations  due  to  disability, 
please  notify  the  contact  person  by  June 
13,  2003. 

m.  Availability  of  Guidance  Documents 
for  FCNs 

Administrative,  chemistry,  and 
toxicology  guidance  documents  for 
FCNs  are  available  at  the  following  Web 
site:  http://www.cfsan.fda.gov/~dms/ 
opa-notf.html. 

TV.  Agenda  and  Goals 

FDA  will  present  its 
recommendations  for  information 
necessary  to  make  an  FCN  adequate  and 
complete.  Topics  to  be  presented  will  be 
broadly  divided  among  the  general 
categories  of  administrative,  chemical, 
toxicological,  and  environmental 
information.  The  agenda  will  include 
the  following  items: 

(1)  Administrative:  guidance 
document,  an  overview  of  the  review 
process,  common  FCN  deficiencies, 
Form  3480,  confidentiality,  one  FCS  per 
FCN,  and  conditions  imder  which  a 
food  additive  petition  should  be 
submitted; 

(2)  Chemical:  guidance  document, 
common  FCN  deficiencies,  approaches 
for  determining  migrant  levels  in  food, 
estimated  daily  intake,  and  cumulative 
estimated  daily  intake; 

(3)  Toxicological:  guidance  document, 
common  FCN  deficiencies,  acceptable 
daily  intake,  risk  assessments,  structure 
activity  relationships,  and 
recommended  testing;  and 

(4)  Environmental:  requirements, 
common  FCN  deficiencies,  categorical 
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exclusions,  and  requirements  for  an 
environmental  assessment. 

V.  Comments 

Written  comments  regarding  the 
agenda  may  be  submitted  and  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
dociunent.  Comments  should  be 
annotated  and  organized  to  identify  the 
specific  issues  to  which  they  refer, 
liiese  comments  should  be  submitted 
by  Jime  13,  2003,  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville.  MD  20852. 
Comments  may  also  be  sent  to  the 
Dockets  Management  Branch  at  the 
following  e-mail  address; 
fdadockets@oc.fda.gov  or  via  the  FDA 
Web  site  at  http://www.fda.gov. 

Dated:  June  5,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-14607  Filed  6-5-03;  2:50  pm] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Fiscal  Year  2003  Competitive  Cycle  for 
the  Graduate  Geropsychology 
Education  Program  (GPEP)—  CFDA 
93.191 

AGENCY:  Health  Resoiuces  and  Services 
Administration,  HHS. 
ACTION:  Notice. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  applications  will  be 
accepted  for  the  Graduate 
Geropsychology  Education  Program 
(GGEP)  for  Fiscal  Year  2003. 

Authorizing  Legislation:  These 
applications  are  solicited  under  section 
755(b)(l)(J)  of  the  Public  Health  Service 
Act  as  amended,  and  the  FY  2003 
Appropriations  Act,  Pub.  L.  108-7 
which  provides  $1.5  million  to  support 
graduate  geropsychology  education 
programs  to  train  clinical 
geropsychologists  in  accredited 
psychology  programs. 

Purpose:  Grants  will  be  awarded  to 
assist  eligible  entities  in  meeting  the 
costs  to  plan,  develop,  operate,  or 
maintain  graduate  geropsychology 
education  programs  to  train  clinical 
geropsychologists  to  work  with 
imderserved  elderly  populations  to 
foster  an  integrated  approach  to  health 
care  services  and  adckess  access  for 
underserved  elderly  populations.  The 


Graduate  Geropsychology  Education 
Program  addresses  the  ii\terrelatedness 
of  behavior  and  health  and  the  critical 
need  for  integrated  health  care  services 
for  the  imderserved  elderly.  Funding 
may  be  made  available  to  doctoral 
programs,  doctoral  internship  programs, 
and  post-doctoral  residency  programs 
accredited  by  the  American 
Psychological  Association  (APA). 

Eligible  Applicants:  Eligible  entities: 
accredited  he^th  profession  schools, 
universities,  and  other  public  or  private 
nonprofit  entities.  Applicant  programs 
must  be  accredited  by  the  American 
Psychological  Association  (APA).  As 
.provided  in  section  750,  to  be  eligible  to 
receive  assistance,  the  eligible  entity 
must  use  such  assistance  in 
collaboration  with  two  or  more 
disciplines. 

Statutory  Funding  Preference:  A 
funding  preference  is  defined  as  the 
funding  of  a  specific  category  or  group 
of  approved  applications  ahead  of  other 
categories  or  groups  of  applications. 
This  statutory  general  preference  will 
only  be  applied  to  applications  that  rank 
above  the  20th  percentile  of 
applications  recommended  for  approval 
by  the  peer  review  group. 

As  provided  in  section  791(a)  of  the 
Public  Health  Service  Act,  preference 
will  be  given  to  any  qualified  applicant 
that:  (1)  Has  a  high  rate  for  placing 
graduates  in  practice  settings  having  the 
principal  focus  of  serving  residents  of 
medically  underserved  commimities;  or 
(2)  during  the  2-year  period  preceding 
the  fiscal  year  for  which  such  an  award 
is  sought,  has  achieved  a  significant 
increase  in  the  rate  of  placing  graduates 
in  such  settings.  "High  Rate"  refers  to  a 
minimtun  of  20  percent  of  graduates  in 
academic  year  2000-2001  or  academic 
year  2001-2002,  whichever  is  greater, 
who  spend  at  least  50  percent  of  their 
worktime  in  clinical  practice  in  the 
specified  settings  and  that  not  less  than 
15%  of  graduates  from  the  most  recent 
years  are  working  in  these  settings. 

"Significant  Increase  in  the  Rate" 
means  that,  between  academic  years 
2000-2001  and  2001-2002,  the  rate  of 
placing  graduates  in  the  specified 
settings  has  increased  by  a  minimum  of 
50  percent. 

Ii  the  applicant  is  applying  for  the 
Fimding  Preference  as  a  New  Program, 
please  note  the  following:  New 
programs  {i.e.,  programs  that  have 
graduated  less  than  three  classes)  can 
qualify  for  the  statutpry  funding 
preference  if  four  or  more  of  the 
following  criteria  are  met: 

1.  The  mission  statement  of  the 
program  identifies  a  specific  purpose  of 
preparing  health  professionals  to  serve 
imderserved  populations. 


2.  The  curriculum  includes  content 
that  will  help  to  prepare  practitioners  to 
serve  underserved  populations. 

3.  Substantial  clinical  training 
experience  is  required  in  medically 
underserved  communities. 

4.  A  minimum  of  20  percent  of  the 
faculty  spend  at  least  50  percent  of  their 
time  providing/supervising  care  in 
medically  underserved  communities. 

5.  The  entire  program  or  a  substantial 
portion  of  the  program,  (i.e.,  the 
primary,  ambulatory  education  training 
sites)  is  physically  located  in  a 
medically  underserved  community. 

6.  Student  assistance,  which  is  linked 
to  service  in  medically  underserved 
communities  following  graduation,  is 
available  to  the  students  in  the  program. 

7.  The  program  provides  a  placement 
mechanism  for  deploying  graduates  to 
medically  underserved  communities. 

Administrative  Funding  Preference: 
An  administrative  funding  preference 
will  be  given  to  quahfied  applicants 
who  have  an  existing  clinical 
geropsychology  education  program. 

Administrative  Funding  Priority:  A 
funding  priority  will  be  given  to 
qualified  applicants  who  educate  and 
ti'ain  clinical  geropsychologists  in  rural 
and  frontier  areas. 

Administrative  Special  Consideration: 
Special  consideration  will  be  given  to 
applicants  who  (a)  develop  new  and 
innovative  approaches  to  education  and 
training  using  distance  learning 
methodologies/telehealth,  or  (b) 
enhance  or  expand  existing  distance 
learning  educational  programs  with  the 
purpose  of  preparing  health 
professionals  and  health  professional 
students  to  deliver  quality  health  care  in 
medically  underserved  communities. 

Estimated  Amount  of  Available- 
Funds:  %\,200,mO. 
Estimated  Number  of  Awards:  6. 
Estimated  Average  Size  of  Each         * 
Award:  $225.000-$250,000. 
Estimated  Funding  Period:  3  years. 
Application  Requests,  Availability, 
Date  and  Addresses:  Application 
materials  will  be  available  for 
downloading  via  the  Web  at  http:// 
bhpr.hrsa.gov/grants/default.htm  on 
June  10,  2003.  Applicants  may  also 
request  a  hardcopy  of  the  application 
material  by  contacting  the  HRSA  Grants 
Application  Center,  901  Russell 
Avenue,  Suite  450,  Gaithersburg, 
Maryland,  20879,  by  calling  at  1-877- 
477-2123,  or  by  fax  at  1-877-477-2345. 
In  order  to  be  considered  for 
competition,  applications  must  be 
postmarked  or  submitted  to  the  address 
listed  above  by  the  due  date  July  1 1 , 
2003.  Applicants  should  request  a 
legibly  dated  U.S.  Postal  postmark  or 
obtain  a  legibly  dated  receipt  from  a 


34016 


Federal  Register /Vol.  68,  No.  Ill /Tuesday,  June  10,  2003 /Notices 


commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.  An  application  receipt  will  be 
provided.  Applications  submitted  after 
the  deadline  date  will  be  returned  to  the 
applicant  and  not  processed.  Applicants 
should  note  that  HRSA  anticipates 
accepting  grant  applications  online  in 
the  last  quarter  of  the  Fiscal  Year  (July 
through  September).  Please  refer  to  the 
HRSA  grants  schedule  at  http:// 
www.hrsa.gov/grants.htm  for  more 
information. 

Projected  Award  Date:  September  15, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Broome,  Division  of  State, 
Community  and  Public  Health,  Bureau 
of  Health  Professions,  HRSA,  Room  8- 
103,  Parklawn  Building.  5600  Fishers 
Lane,  Rockville,  Maryland  20857;  or  e- 
mail  at  bbroome@hrsa.gov.  Telephone 
number  is  (301)  443-6866. 

Paperwork  Reduction  Act:  The 
application  for  the  Graduate 
Geropsychology  Education  Program  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act.  The  OMB 
clearance  number  is  0915-0060.  The 
program  is  not  subject  to  the  provisions 
of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100). 

Dated:  May  22.  2003. 
Elizabeth  M.  Duke, 
Administrator. 

(FR  Doc.  03-14548  Filed  6-9-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Hoalth  Service 

Redesignation  of  Contract  Health 
Service  Delivery  Area;  Rosebud  Sioux 
Tribe  of  the  RoaetHid  Indian 
Reservation 

AGENCY:  Indian  Health  Service,  HHS. 
ACTION:  Final  notice. 

SUMMARY:  This  notice  advises  the  public 
that  the  Indian  Health  Service  (IHS)  is 
redesignating  the  geographic  boundaries 
of  the  Contract  Health  Service  Delivery 
Area  (CHSDA)  for  the  Rosebud  Sioux 
Tribe  ("The  Tribe").  The  Tribes  CHSDA 
was  comprised  of  Bennett,  SD,  Cherry, 
NE.  Mellette,  SD,  Todd,  SD.  and  Tripp, 
SD  counties  in  South  Dakota  and 
Nebraska.  These  counties  were 
designated  as  the  Tribe's  CHSDA  when 
the  IHS  published  its  updated  list  of 
CHSDAs  in  the  Federal  Register  of 


January  10, 1984  (49  FR  1291).  The 
redesignated  CHSDA  is  comprised  of 
seven  counties  in  the  States  of  South 
Dakota  and  Nebraska,  Bennett,  SD, 
Cherry,  NE,  Mellette,  SD,  Todd,  SD, 
Tripp,  SD,  Gregory,  SD  and  Lyman,  SD. 
This  notice  is  issued  under  authority  of 
43  FR  34654,  August  4,  1978. 

EFFECTIVE  DATE:  June  10,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  Morris,  Director,  Division  of 
Regulatory  and  Legal  Affairs,  Office  of 
Management  Support,  Indian  Health 
Service,  12300  Twinbrook  Parkway, 
Suite  450,  Rockville.  MD  20857, 
Telephone  301-443-1116.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  On  August 
4,  1978,  the  CHS  published  regulations 
establishing  eligibility  criteria  for 
receipt  of  contract  health  services  and 
for  the  designation  of  CHSDAs  (43  FR 
34654.  codified  at  42  CFR  136.22,  last 
published  in  the  2002  version  of  the 
Code  of  Federal  Regulations).  On 
September  16,  1987,  the  IHS  published 
new  regulations  governing  eligibility  for 
IHS  services.  Congress  has  repeatedly 
delayed  implementation  of  the  new 
regulations  by  imposing  annual 
moratoriums.  Section  719(a)  of  the 
Indian  Health  Care  Amendments  of 
1988,  Pub.  L.  100-713,  explicitly 
provides  that  during  the  period  of  the 
moratorium  placed  on  implementation 
of  the  new  eligibility  regulations,  the 
IHS  will  provide  services  pursuant  to 
the  criteria  in  effect  on  September  15, 
1987.  Thus,  the  IHS  contract  health 
services  program  continues  to  be 
governed  by  the  regulations  in  effect  on 
September  15,  1987.  See  42  CFR  136.21, 
et  seq.  (2002). 

As  applicable  to  the  Tribe,  these 
regulations  provide  that,  imless 
otherwise  designated,  a  CHSDA  shall 
consist  of  a  county  which  includes  all 
or  part  of  a  reservation  and  any  coiuity 
or  coimties  which  have  a  common 
boimdary  with  the  reservation  (42  CFR 
136.22).  The  regulations  also  provide 
that  after  consultation  with  the  tribal 
governing  body  or  bodies  of  those 
reservations  included  in  the  CHSDA, 
the  Secretary  may,  from  time  to  time, 
redesignate  areas  within  the  United 
States  for  inclusion  in  or  exclusion  from 
a  CHSDA.  The  regulations  require  that 
certain  criteria  must  be  considered 
before  any  redesignation  is  made.  The 
criteria  are  as  follows: 

(1)  The  number  of  Indians  residing  in 
the  area  proposed  to  be  so  included  or 
excluded; 

(2)  Whether  the  tribal  governing  body 
has  determined  that  Indians  residing  in 
the  area  near  the  reservation  are  socially 


and  economically  affiliated  with  the 
tribe; 

(3)  The  geographic  proximity  to  the 
reservation  of  the  area  whose  inclusion 
or  exclusion  is  being  considered;  and 

(4)  The  level  of  funding  which  would 
be  available  for  the  provision  of  contract 
health  services. 

Additionally,  the  regulations  require 
that  any  redesignation  of  a  CHSDA  must 
be  made  in  accordance  with  the 
procedures  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553).  In 
compliance  with  this  requirement,  the 
IHS  published  a  proposal  in  68  FR 
12914,  March  18,  2003,  to  redesignate 
the  CHSDA  for  the  Rosebud  Sioux  Tribe 
of  the  Rosebud  Indian  Reservation, 
South  Dakota.  No  comments  were 
received. 

Pursuant  to  a  Tribal  Resolution  2000- 
32,  dated  March  9,  2000.  the  Tribe 
requested  the  IHS  to  redesignate  their 
ciurent  CHSDA,  which  incorporates 
Mellette,  Bennett,  Todd,  Trip  and 
Cherry  Counties  in  the  State  of  South 
Dakota  and  Nebraska,  to  include 
Gregory  and  Lyman  counties. 

In  applying  the  aforementioned 
CHSDA  redesignation  criteria  required 
by  42  CFR  136.22,  the  following 
findings  are  made: 

(1)  Tne  Tribe  enrollment  and  census 
records  identify  519  tribal  members 
residing  in  Gregory  County  and  0  tribal 
members  residing  in  L)mian  County. 

(2)  The  Tribe  has  determined  that 
contract  health  services  would  be 
available  to  all  its  members  and 
members  of  other  federally  recognized 
tribes  who  reside  in  Gregory  County  and 
Ljonan  County  having  close  social  and 
economic  ties  with  the  Tribe. 

(3)  Gregory  County  is  presently  a 
CHSDA  county  for  the  Yankton  Sioux 
Tribe.  There  are  158  Tribal  members,  of 
the  519  total,  who  are  eligible  for  the 
Yankton  Sioux  CHS  program  because  of 
close  economic-social  ties.  The  Yankton 
Sioux  and  Rosebud  Sioux  CHS 
programs  will  work  together  on  the 
eligibility  and  CHS  coverage  on  a  case- 
by-case  basis.  Lyman  County  is 
presently  a  CHSDA  county  for  the 
Lower  Brule  Sioux  Tribe.  There  are  0 
Tribal  members  who  are  eligible  for  the 
Lower  Brule  Sioux  CHS  program.  The 
Lower  Brule  and  Rosebud  CHS  program 
will  work  together  on  the  eligibility  and 
CHS  coverage  on  a  case-by-case  basis  if/ 
when  there  are  Rosebud  Sioux  residing 
within  Lyman  County. 

(4)  At  this  time,  although  Gregory 
County  does  not  border  the  Rosebud 
Sioux's-reservation.  Gregory  County  was 
within  the  original  boundaries  of  the 
reservation  and  continues  to  have  a 
significant  population  of  Rosebud 
Sioux.  The  Tribe  chose  to  include 
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Lyman  County  in  the  expansion  even 
though,  at  the  time  of  the  analysis,  there 
were  no  Rosebud  Sioux  tribal  members 
residing  in  Lyman  County.  The  close 
proximity  to  the  original  boundaries  of 
the  reservation  was  considered  because 
there  could  be  members  residing  in 
Lyman  County  in  the  futiue. 

(5)  The  519  tribal  members  residing  in 
Gregory  County  presently  utilize  the 
Rosebud  Indian  Health  Service  facility's 
direct  care  services.  Therefore,  the 
clinical  work  load  units  will  not  be 
impacted.  It  is  estimated  that  the  current 
eligible  contract  health  service 
population  will  be  increased  by  519  in 
Gregory  Coimty.  The  Rosebud  CHS 
program  has  a  reciuring  CHS  funding 
base  of  $4,233,730.  The  formula  used  to 
determine  what  impact  the  additional 
519  members,  residing  in  Gregory 
County,  would  have  on  the  Rosebud 
CHS  fund  is  determined  by  using  the 
Aberdeen  Area's  type  of  facility  per 
capita  of  $327  x  519  =  $169,713.  The  0 
number  residing  in  Lyman  County 
would  have  no  impact  at  this  time.  The 
Rosebud  Indian  Health  Service  facility 
recognizes  that  there  will  be  no 
additional  CHS  funding  for  this  CHSDA 
expansion  but  they  do  not  expect  a 
significant  impact  on  their  present 
funding  and  support  the  tribe's  CHSDA 
expansion  and  redesignation.  The 
expansion  and  redesignation  of  the 
CHSDA  to  include  both  Gregory  County 
and  L)mian  Coimty  is  within  the  present 
available  resources. 

Accordingly,  after  considering  the 
Tribe's  request  in  light  of  the  criteria 
specified  in  the  regulations  the  IHS  is 
redesignating  the  CHSDA  of  the  Tribe  to 
consist  of  Bennett,  SD,  Cherry,  NE, 
Mellette,  SD,  Todd,  SD.  Tripp,  SD, 
Gregory,  SD  and  Lyman,  SD,  Coimties  of 
South  Dakota  and  Nebraska. 

This  notice  does  not  contain  reporting 
or  recordkeeping  requirements  subject 
to  prior  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980. 

Dated:  June  3,  2003. 
Charles  W.  Grim, 

Assistant  Surgeon  General,  Interim  Director 
Indian  Health  Service. 
[FR  Doc.  03-14549  Filed  6-9-03;  8:45  am] 
MLUNG  CODE  4160-1C-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Office  of  Refugee  Resettlement; 
Program  Announcement  No.  CFDA 
93.576;  Discretionary  Funds  for 
Refugee  Family  Enrichment  Projects 

AGENCY:  Office  of  Refugee  Resettlement 
(ORR),  ACF.  HHS. 
ACTION:  Request  for  applications  to 
conduct  projects  to  strengthen  refugee 
families  through  services  promoting 
healthy  marriages  and  the  adjustment  of 
refugee  elderly  and  refugee  youth  to 
changing  family  dynamics. 

SUMMARY:  ORR  invites  the  submission  of 
applications  for  assistance  that  supports 
activities  in  three  categories  aimed  at 
strengthening  refugee  family  life  by 
promoting  healthy  marriages  for  refugee 
couples  and  support  services  for 
adjustment  of  refugee  elderly  and 
refugee  youth.  ^ 

DATES:  The  closing  date  for  submission 
of  applications  is  July  10,  2003.  ACF 
will  acknowledge  receipt  of 
applications.  Mailed  applications 
postmarked  after  the  closing  date  will  be 
classified  as  late. 

Deadline:  Mailed  applications  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  either  received  on 
or  before'the  deadline  date  or  sent  on  or 
before  the  deadline  date  and  received  by 
ACF  in  time  for  the  independent  review 
to:  U.S.  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Office  of  Grants 
Management,  Division  of  Discretionary 
Grants,  Attention:  Daphne  Weeden, 
Grants  Management  Officer,  370 
L'Enfant  Promenade  SW.,  4th  Floor 
West,  Washington,  DC  20447.  See  Part 
rV  of  this  announcement  for  more 
information  on  submitting  applications. 

Announcement  Availability:  The 
program  announcement  and  the 
application  materials  are  available  from 
Irving  Jones,  Office  of  Refugee 
Resettlement  (ORR),  370  L'Enfant 
Promenade,  SW.,  8th  Fl.,  Washington, 
DC  20447  and  from  the  ORR  Web  site 
at:  http://www.acf.hhs.gov/progranis/ 
orr. 


'  Eligibility  for  refugee  social  services  includes:' 
(1)  refugees:  (2)  asylees;  (3)  Cuban  and  Haitian 
entrants;  (4)  certain  Amerasians  from  Vietnam, 
including  U.S.  citizens;  (5)  victims  of  a  severe  form 
of  trafficking  (see  45  CFR  400.4a  and  ORR  State 
Letter  #01-13  http://www.acf.dhhs.gov/proffams/ 
orr/policy/slOl-lS.htm  as  modified  by  ORR  State 
Letter  02-01  http://www.acf.dhhs.gov/progmtns/ 
orr/policy/sl02-01  .htm  on  trafficking  victims).  For 
convenience,  the  term  "refugee"  is  used  in  this 
notice  to  encompass  all  such  eligible  persons. 


FOR  FURTHER  INFORMATION  CONTACT:  For 

all  categories,  contact  Irving  Jones, 
Division  of  Community  Resettlement 
(DCR),  ORR,  Administration  for 
Children  and  FamiUes  (ACF),  (202)  401- 
6533;  Fax  (202)  401-0981;  E-mail: 
ijones@acf.hhs.gov  or  Daphne  Weeden, 
Office  of  Grants  Management  (OGM), 
(ACF),  (202)  401-4577;  E-mail:       • 
dweeden@acf.hhs.gov. 

SUPPLEMENTARY  INFORMATION:  This 
program  announcement  consists  of  four 
parts: 

Part  I:  The  Program — legislative  authority, 
funding  availability,  CFDA  Number, 
eligible  applicants,  project  and  budget 
periods,  background,  program  purpose 
and  objectives,  allowable  activities,  non- 
allowable  activities,  and  review  criteria. 

Part  II:  The  Review  Process — 

intergovernmental  review,  initial  ACF 
screening,  and  compeUtive  review. 

Part  ID:  The  Application — application  forms, 
application  submissionand  deadlines, 
-certifications,  assurances,  and  disclosure 
required  for  non-construction  programs, 
general  instructions  for  preparing  a  full 
project  description,  and  length  of 
application. 

Part  rV:  Post-award — applicable  regulations, 
treatment  of  program  income,  and 
reporting  requirements. 

Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13):  The  public  reporting 
burden  for  this  collection  of 
information,  for  preparing  the 
application,  is  estimated  to  average  15 
hours  per  response,  includin^the  time 
for  reviewing  instructions,  gathering 
and  maintaining  the  data  needed,  and 
reviewing  the  collection  of  information. 
Information  collection  is  included  in  the 
following  program  announcement:  OMB 
Approval  No.  0970-0139,  ACF  Uniform 
Project  Description  (UPD)  attached  as 
Appendix  A,  which  expires  12/30/03. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it  _ 
displays  a  currently  valid  OMB  control 
number. 

Part  I:  The  Program 

Legislative  Authority 

This  program  is  authorized  by  section 
412(c)(1)(A)  of  the  Immigration  and 
Nationality  Act  (INA)  (8  U.S.C.  1522 
(c)(1)(A),  as  amended,  the  Director  of 
ORR  recognizes  that  refugees  have 
specific  needs  for  services  that  are 
authorized  under  section  412(c){l)(A) 
iii,  as  follows:  '' 

to  make  grants  to,  and  enter  into  contracts 
with,  public  or  private  non-profit  agencies  for 
projects  specifically  designed — (i)  to  assist 
refugees  in  obtaining  the  skills  which  are 
necessary  for  economic  self-sufficiency, 
including  projects  for  job  training, 
employment  services,  day  care,  professional 
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refresher  training,  and  other  recertification 
services;  (ii)  to  provide  training  in  English 
where  necessary  (regardless  of  whether  the 
refugees  are  employed  or  receiving  cash  or 
other  assistance):  and  (iii)  to  provide  where 
specific  needs  have  been  shown  and 
recognized  by  the  Director,  health  (including 
mental  health)  services,  social  services, 
educational  and  other  services. 

Funding  Availability 

This  program  announcement  governs 
the  availability  of,  and  award 
procedures  for.  the  Refugee  Family 
Enrichment  Program,  which  will  be 
funded  using  FY  2003  discretionary 
social  service  funds. 

Category  1 — Refugee  Marriage 
Enrichment  Projects  through  one 
cooperative  agreement  for 
approximately  $1  million  to  one  public 
or  private  non-profit  agency  with 
extensive  knowledge  of  and 
comprehensive  experience  in  working 
with  refugees  through  reception  and 
placement  services  and  ongoing 
resettlement  activities. 

Category  2 — Refugee  Marriage 
Enrichment  Projects  through  two  to  four 
cooperative  agreements  of 
approximately  $400,000-$750.000  each 
to  two  to  four  public  or  private  non- 
profit agencies  with  extensive 
knowledge  of,  and  comprehensive 
experience  in,  working  with,  refugee 
community-based  organizations. 

Category  3 — Refugee  Family 
Enrichment  Projects  for  Elderly  and 
Youth  through  an  estimated  twenty 
grants  ranging  from  $75,000  to  $100,000 
each  to  faith-based  or  community 
organizations  and  public  agencies. 

CFDA  Number— 93.576. 

Eligible  Applicants 

Eligible  applicants  for  these  funds 
include  public  or  private  non-profit 
agencies,  including  faith-based  and 
community  organizations  and  public 
agencies.  Applicants  in  all  three 
categories  must  demonstrate,  in  detail, 
their  relationship  to  the  refugee 
communities  they  seek  to  serve  and  how 
those  communities  will  participate  in 
the  proposed  services.  Also,  applicants 
to  category  1  and  category  2  of  this 
announcement  should  demonstrate  their 
knowledge  of  and  relationship  to  family 
enrichment  activities. 

Any  non-profit  organization 
submitting  an  application  must  submit 
proof  of  its  non-profit  status  at  the  time 
of  submission.  The  non-profit  agency 
can  accomplish  this  by  providing  a  copy 
of  the  applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  code,  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  or  by 


providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled,  or  by 
providing  a  certified  copy  of  the 
organization's  certificate  of 
incorporation  or  similar  document  that 
clearly  establishes  non-profit  status,  or 
any  of  the  items  above  for  a  State  or 
national  parent  organization  and  a 
statement  signed  by  the  parent 
organization  that  the  applicant 
organization  is  a  local  non-profit 
affiliate.  Private,  nonprofit  organizations 
are  encouraged  to  submit  with  their 
applications  the  optional  survey  located 
under  "Grant  Manuals  &  Forms"  at 
h  ttp  Jlwww.acj.  hhs.gov/programs/ofs/ 
forms.htm. 

Project  and  Budget  Periods 

This  announcement  is  inviting 
applications  for  project  periods  up  to 
three  years.  Awards,  on  a  competitive 
basis,  will  be  for  a  one-year  budget 
period.  Applications  for  continuation 
grants  funded  under  these  awards 
beyond  the  one-year  budget  period  but 
within  the  three  year  project  period  will 
be  entertained  in  subsequent  years  on  a 
noncompetitive  basis,  subject  to 
availability  of  funds,  satisfactory 
progress  of  the  grantee  and  a 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
Government.  No  matching  or  cost 
sharing  is  required. 

Background 

The  Administration  for  Children  and 
Families  (ACF)  is  currently  supporting 
several  initiatives  that  promote  and 
encourage  healthy  marriages  and 
strengthen  families.  This  program 
announcement  reflects  ORR's 
participation  in  these  initiatives  as  they 
relate  to  refugee  populations.  The 
cultures  of  most  refugee  populations  are 
built  upon  successful  and  stable  family 
life.  This  strength  is  worthy  of 
preservation  and  ORR  seeks,  through 
this  announcement,  to  support  activities 
toward  that  end.  ORR  believes  that 
refugee  couples  face  unique  difficulties 
because  of  their  flight  fi-om  persecution 
and  long  periods  of  insecurity  and  that 
marriage  education  is  a  social  service 
that  can  help  refugees  cope  with  these 
difficulties.  ORR  also  believes  that  there 
are  benefits  to  marriage  that  extend  to 
children,  adults  and  to  all  society.  Thus 
ORR  is  committed  to  promoting  policies 
and  programs  that  help  strengthen 
marriage  as  an  institution  and  help 
refugee  parents  raise  their  children  in 
positive  and  healthy  environments. 

Many  refugee  families  have  endiu-ed 
persecution  or  torture,  trauma,  abrupt 
flight  horn  war,  and  separation  from,  or 


death  of.  friends  and  family  members. 
Furthermore,  the  relationships  in 
refugee  families  may  become  strained 
before  arrival  because  of  suffering  and 
deprivation  endemic  to  the  refugee 
condition.  Refugees  in  the  U.S.  face 
many  challenges.  The  pressures  of  their 
new  American  environment  may 
weaken  the  strong,  positive  family 
relationships  that  refugees  have  brought 
with  them  to  the  United  States. 

Family  relationships  may  undergo 
strain  and  transformation  when  refugees 
resettle  in  the  U.S.  Strong  authoritarian 
and  sometimes  patriarchal  family 
structures  may  provoke  conflicts  when 
members  take  on  new  roles  as  they 
adapt  to  American  culture.  For  example, 
school/parent  relationships  may  differ 
from  those  in  their  home  countries  and 
may  produce  miscommunication  and 
tension;  refugee  parents  may  have 
concerns  of  object  to  the  range  of 
fi-eedom  American  youth  are  afforded; 
and  the  physical  disciplinary  practices 
between  a  husband  and  wife  or  between 
parents  and  children  may  differ  from 
what  is  the  norm  or  legal  in  the  U.S.  The 
low  wages  of  entry-level  jobs  may  force 
both  adults  to  work  outside  the  home, 
thereby  disrupting  traditional  roles. 
Typically,  low  incomes  force  refugee 
households  to  locate  in  neighborhoods 
with  high  crime  rates.  Poor  public 
transportation  adds  to  time  spent  away 
from  family  members  and  complicates 
efforts  to  access  services  and  participate 
in  community  activities.  The  resulting 
strain  from  these  difficulties  may 
damage  refugee  marriages,  families  and 
communities. 

Marriage  education  can  help  refugee 
couples  strengthen  and  adjust 
relationship  skills  and  help  them  cope 
with  the  difficulties  of  their  new 
American  enviroimient  with  the  result 
of  improving  the  quality  of  family  life. 
Along  with  the  skills  that  enable 
couples  to  communicate  more 
effectively,  manage  conflict  and  work 
together  as  a  team,  marriage  education 
can  also  teach  the  benefits  that  can  be 
obtained  from  identifying  future 
challenges  in  their  relationships  so  that 
these  challenges  can  be  successfully 
negotiated  when  they  arise. 

Research  reveals  that  the  benefits  of 
healthy  marriages  are  particularly 
beneficial  for  children.  On  average, 
children  raised  by  parents  in  healthy 
marriages  are  less  likely  to  fail  at  school, 
suffer  an  emotional  or  behavioral 
problem  requiring  psychiatric  treatment, 
be  victims  of  child  abuse  and  neglect, 
get  into  trouble  with  the  law,  use  illicit 
drugs,  smoke  cigarettes,  abuse  alcohol, 
engage  in  early  and  promiscuous  sexual 
activity,  grow  up  in  poverty  or  attempt 
suicide.  On  average,  children  raised  by 


Federal  Register /  Vol.  68,  No.  Ill /Tuesday,  June  10,  2003 /Notices 


34619 


parents  in  healthy  marriages  are  more 
likely  to  have  a  higher  sense  of  self- 
esteem,  form  healthy  marriages  when 
they  marry,  attend  college  and  are 
physically  healthier. 

ia  summary,  ORR  seeks  to  use  this 
announcement  to  provide  opportunities 
for  refugees  to  strengthen  marital  and 
parenting  skills  within  healthy  and 
supportive  relationships.  ORR  also 
seeks  to  expand  understanding  of  the 
refugees'  marriage  emd  family 
difficulties  in  the  resettlement 
experience  and  the  factors  that 
contribute  to  successfully  meeting  the 
challenges  to  the  marriage  relationship. 
Despite  difficult  hurdles  such  as  trauma, 
cultural  adjustment  and  low  wage  jobs, 
refugee  families  are  resilient.  Once  in 
the  U.S.,  most  envision  a  bright  future 
for  themselves  and  thefr  children.  If  the 
issues  faced  by  refugee  families  are 
addressed  early  through  marriage 
education,  the  problems  they  encoimter 
may  be  reduced  or  prevented  and 
refugee  families  can  achieve  the  bright 
future  they  seek. 

Other  Vuinemble  Refugee  Family 
Members:  Elderly  and  Youth 

ORR  is  also  interested  in  programs 
that  support  services  for  the  elderly  and 
youth,  who  may  be  the  more  vulnerable 
family  members.  Refugee  elderly  and 
youth  have  also  experienced  or 
witnessed  persecution.  They  also  face 
hardships  while  resettling  and  pose 
unique  challenges  to  thefr  families, 
communities  and  the  agencies  that  seek 
to  serve  them. 

Older  refugees  face  various  issues  that 
make  them  particularly  vulnerable: 
chronic  health  and  emotional  problems 
stemming  from  the  conditions  of  refugee 
flight;  family  loss  or  separation;  an 
inability  to  advocate  for  themselves 
because  of  cultiu^,  linguistic,  or 
educationcil  barriers;  limited  access  to 
appropriate  health  and  social  service 
agencies:  limited  income  due  to  lack  of 
work  history;  and  barriers  to  meeting 
the  requfrements  for  naturalization. 
Many  older  refugees  in  the  United 
States,  particularly  women,  live  in 
difficidt  circumstances  in  which  they 
may  live  alone  without  a  caregiver,  have 
low  incomes,  or  may  be  abused, 
neglected  or  exploited.  Additionally, 
some  elderly  refugees  have  lost 
Supplementary  Security  Income  and 
Medicaid  due  to  expiration  of  eligibility. 

Refugee  youth  also  confront  a  niunber 
of  challenges  as  they  integrate  into 
American  society.  Because  youth 
usually  adapt  more  quickly  to  thefr  new 
surroundings  than  adult  refugees, 
relationships  with  parents  often 
undergo  stress  and  change.  Youth  often 
learn  English  more  quicUy  and  become 


translators  for  their  parents.  This  shifts 
power  to  the  yoimg,  disrupting 
traditional  relationships  within  the 
family.  Refugee  youth  often  face 
problems  in  the  United  States  that  did 
not  exist  in  their  home  countries, 
depriving  them  of  the  wisdom  and 
experience  of  their  parents  who  never 
dealt  with  these  problems.  Youth  also 
face  dilemmas  surrounding 
relationships  with  the  opposite  sex,  as 
male/female  relationships  in  the  U.S. 
may  differ  significantly  from  those  of 
their  home  country.  In  addition,  the 
stress  of  working  while  attending 
school,  along  with  conflicts  with 
students,  teachers  and  school 
administrators  over  conduct,  dress  or 
diet  may  impede  success  at  school. 
Refugee  youth  may  also  reject  their 
home  culture  and  desire  acceptance 
from  peers  in  the  U.S.  This  desire  for 
acceptance  can  lead  to  discipline 
problems  in  school  and  at  home  and  to 
problems  with  local  law  enforcement 
agencies. 

Through  category  3  of  this 
announcement  ORR  seeks  to  fund 
programs  that  address  the  particular 
challenges  faced  by  refugee  elderly  and 
youth  so  that  they  can  meet  the 
challenges  in  thefr  resettlement 
experiences. 

Category  1 — Marriage  Enrichment 
Projects 

Category  1  Purposes  and  Objectives 

ORR  intends  to  award  funds,  under 
one  cooperative  agreement,  to  a  public 
or  private  non-profit  agency  with 
extensive  knowledge  of  and 
comprehensive  experience  in  working 
with  refugees  through  (1)  reception  and 
placement  services  and  (2)  ongoing 
resettlement  activities.  Through  this 
cooperative  agreement,  the  grantee  will 
meet  the  needs  of  a  wide  variety  of 
ethnicities  among  recently  arrived 
refugee  populations.  To  reach  these 
populations  euid  to  ensure  that  the 
services  provided  are  culturally  and 
linguistically  appropriate,  the  applicant 
should  have  local  offices  or  affiliated 
organizations  vtrith  an  ongoing 
relationship  to,  and  the  trust  and  respect 
of  each  group  of  refugees.  The  family 
enrichment  activities  proposed  in  this 
aiuiouncement  may  be  outside  the 
experience  of  many  refugees  and  may  be 
difficult  to  implement  without  a  well- 
established  relationship  between  the 
refugees  and  the  applicant. 

Applicants  should  describe  their 
efforts  to  create  collaborations,  with 
both  national  and  local  marriage 
education  providers  who  have 
knowledge  or  expertise  in  family 
strengthening  activities.  Information 


about  organizations  providing  marriage 
enrichment  activities  can  be  found  on 
the  ORR  web  site  at:  http:// 
www.acf.dhhs.gov/programs/orr/ 
programs,  or  applicants  may  contact 
Irving  Jones,  Division  of  Community 
Resettlement,  ORR.  Administration  for 
Children  and  Families  (ACF).  (202)  401- 
6533;  E-mail:  ijones@acf.hhs.gov. 

ORR  expects  that  approximately  90 
percent  of  the  funding  will  be  expanded 
at  the  local  level,  and  that  the  applicant 
should  budget  for  no  more  than  one  full- 
time  staff  person  at  the  national  level. 
Through  this  cooperative  agreement, 
ORR  intends  to  review  and  approve:  (1) 
A  plan  for  sub-grants,  including  plans 
for  geographical  distribution  and 
technical  assistance;  (2)  a  plan  for  - 
implementation,  which  should  include 
the  building  of  coalitions  and  client 
outreach;  (3)  all  written  materials 
developed  and  proposed  for 
dissemination;  (4)  timelines  and  major 
program  outcomes;  and  (5)  a  reporting 
format  that  outlines  the  difficulties 
refugee  couples  face,  a  description  of 
the  proposed  intervention  and  the 
impact  of  the  intervention  on  the 
refugee  family. 

Category  1 — Allowable  Activities — 
Projects  may  be  designed  to  translate 
and  adapt  contemporary  American 
approaches  to  traditional  refugee 
practices  and  cultural  settings,  in 
coalition  with  marriage  enrichment 
organizations,  at  both  the  national  and 
local  levels.  ORR  supports  creative  and 
unique  approaches  that  address  the 
needs  of  refugee  families  as  well  as  the 
development  of  strategies  for 
partnerships  with  marriage  enrichment 
organizations.  Applicants  may  propose 
activities  that  include,  but  are  not 
limited  to,  the  following: 

•  Award  10-20  sub-grants  to  local 
organizations  to  conduct  marriage 
eru^ichment  activities  with  refugees. 

•  Develop  culturally  and 
linguistically  appropriate  marriage 
enrichment  and  family  strengthening 
materials  to  be  used  in  training  local 
refugee  communities. 

•  Assist  sub-grantees,  in  coalition 
with  marriage  emichment  organizations, 
to  provide  culturally  and  linguistically 
appropriate  communication  and  conflict 
resolution  skills  training  tO  refugee 
couples  to  help  them  improve  their 
relationships  and  enrich  their  marriages. 

•  Assist  sub-grantees  to  train  refugee 
couples  to  act  as  mentors  in  their  ethnic 
community.  Newly  married  refugee 
couples  should  be  considered  a  priority 
group  for  mentoring. 

•  Conduct  local  workshops  on 
inarriage  and  relationship  skills  for 
refugees  that  may  include  coping  with 
the  customs  of  a  new  communitv. 
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conflict  resolution,  financial 
management  and  job  and  career 
advancement. 

•  Conduct  customized  pre-marital 
education  and  marriage  enrichment 
programs  for  refugee  youth  and  young 
adults. 

•  Develop  refugee  resource  centers  to 
help  enhance  the  relationships  in 
refugee  families. 

•  Teach  effective  child-rearing 
techniques,  including  positive  and 
culturally-acceptable  child  disciplinary 
practices  and  parenting  skills  for 
refugees. 

•  Provide  information  about  U.S. 
cultural  and  legal  issues  as  they  affect 
gender,  parenting  roles  and 
intergenerational  family  relationships. 

Category  1  Review  Criteria — Category 
1  applications  will  be  reviewed  and 
rated  based  on  the  following  criteria: 

1 .  Organizational  Profiles  (30 
points) — Application  demonstrates  an 
extensive  knowledge  of  and 
comprehensive  experience  in  working 
with  refugees  through  reception  and 
placement  services  and  ongoing 
resettlement  activities.  Application 
includes  letters  of  support  that 
demonstrate  the  organization's  strong 
relationship  with  the  local  refugee 
resettlement  community;  experience  in 
providing  refugee  resettlement  services; 
and  relationship  with  marriage 
enrichment  programs.  Individual  staff 
position  descriptions,  volunteer 
positions,  consultants  and  coalition 
organizations  are  appropriate  to  the 
goals  of  the  project.  The  administrative 
and  management  features  of  the  project, 
including  a  monitoring  and  technical 
assistance  plan  for  program  and  fiscal 
activities,  are  adequately  described.  The 
applicant  provides  a  copy  of  its  most 
recent  audit  report. 

2.  Objectives  and  Need  for  Assistance 
(20  points) — Applicant  (a)  fully  and 
clearly  describes  the  need  for  activities 
to  support  and  strengthen  refugee 
marriages,  (b)  demonstrates  a 
comprehensive  understanding  of  the 
refugees'  experiences  in  resettlement 
services  in  local  U.S.  communities  and 
demonstrates  access  to  agencies  that 
provide  reception  and  placement 
services  (c)  clearly  understands  the 
marriage  enrichment  concept  and  can 
effectively  integrate  it  with  refugee 
resettlement  activities,  and  (d)  proposes 
establishing  a  coalition  with  marriage 
enrichment  organizations  at  the  local 
level  for  purposes  of  providing  marriage 
education  services  to  the  refugee 
community. 

3.  Approach  (20  points)— The 
proposed  approach  for  the  cooperative 
agreement  and  awarding  of  sub-grants  is 
fully  and  clearly  described.  The  strategy 


and  plan  demonstrate  the  ability  to 
achieve  the  proposed  results.  The 
proposed  communities  and  the  resident 
refugee  groups  along  with  strategies  for 
recruiting  them  into  the  program  are 
described  in  detail.  Timeframes  are 
reasonable  and  feasible.  The  proposed 
activities  are  likely  to  lead  to  the  desired 
results,  i.e.,  healthy  marriages  among 
refugee  communities. 

4.  Results  or  Benefits  Expected  (20 
points) — Applicant  describes  outcomes 
that  are  consistent  with  the  goals  of 
marriage  enrichment  programs  for 
refugee  families.  The  outcomes  are 
likely  to  be  reached  through  the 
activities  proposed.  Proposed  outcomes 
are  measurable  and  achievable  within 
the  grant  project  period. 

5.  Budget  and  Budget  Justification  (10 
points) — ^The  budget  and  narrative 
justification  are  reasonable,  clearly 
presented,  and  cost-effective  in  relation 
to  the  proposed  activities  and 
anticipated  results.  Approximately  90 
percent  of  the  funding  is  expended  at 
the  local  level.  The  budget  contains  no 
more  than  one  full-time  staff  position  at 
the  national  level. 

Category  2 — Refugee  Marriage 
Enrichment 

Category  2  Purpose  and  Objectives 

ORR  is  interested  in  funding,  under 
cooperative  agreements,  two  to  foul- 
public  or  private  non-profit  agencies 
with  extensive  knowledge  of,  and 
comprehensive  experience  in,  working 
with  refugee  community-based 
organizations.  Through  this  category, 
ORR  plans  to  meet  the  needs  of  more 
targeted  populations  of  refugees  who 
may  have  been  in  the  country  for  a 
longer  period  of  time.  To  reach  this 
population  and  to  ensure  that  the 
services  provided  are  culturally  and 
linguistically  appropriate,  the  applicant 
should  have  an  ongoing  relationship! 
with  and  the  trust  and  respect  of 
refugees  within  the  community.  Unlike 
Category  1 ,  Category  2  applicants  need 
not  be  conducting  ongoing  reception 
and  placement  activities.  The  successful 
applicants  for  Category  2  will  provide 
funds  and  training  to  five  to  ten 
agencies  including  faith-based  and 
community  organizations,  which  may 
include  (1)  local  affiliates  of  the 
applicant  or  affiliates  of  other  non- 
applicant  refugee  national  organizations 
with  whom  the  applicant  has  formed  a 
collaboration;  (2)  independent  refugee 
organizations,  or  (3)  entities  that  have 
demonstrated  an  ability  to  work  closely 
with  refugees.  The  successful  applicants 
will  provide  financial  and  program 
support  to  enable  families  within  the 
refugee  community  to  receive  marriage 


enrichment  training.  The  marriage 
enrichment  activities  proposed  in  this 
announcement  may  be  outside  the 
experience  of  many  refugees  and  may  be 
difficult  to  implement  without  a  well- 
established  relationship  between  the 
refugees  and  the  grantee.  Applicants 
should  also  demonstrate  a  relationship 
to  marriage  enrichment  resources. 

ORR  is  interested  in  projects  which 
can  address  refugee  needs  for  cultural 
and  linguistic  access  to  family 
enrichment  services  and  this  is  often 
best  achieved  through  partnerships  with 
grass-roots  organizations,  including 
refugee  community-based  organizations 
or  faith-based  organizations.  The 
successful  applicants  will,  through 
grassroots  organizations,  provide 
culturally  sensitive  marriage  enrichment 
to  refugee  couples. 

Applicants  should  describe  their 
efforts  to  create  collaborations  with 
marriage  education  providers  and 
knowledge  or  expertise  in  marriage 
strengthening  activities.  Information 
about  organizations  providing  marriage 
enrichment  activities  can  be  found  on 
the  ORR  web  site  at:  www.acf.dhhs.gov/ 
programs/orr/programs,  or  by 
contacting  Irving  Jones,  Division  of 
Community  Resettlement,  ORR, 
Administration  for  Children  and 
Families  (ACF),  (202)  401-6533;  E-mail: 
ijones@acf.hhs.gov. 

ORR  expects  that  approximately  90 
percent  of  the  funding  will  be  expended 
at  the  local  level,  and  that  the  applicant 
should  budget  for  no  more  than  one  full- 
time  staff  person  at  the  national  level. 
Through  this  cooperative  agreement, 
ORR  intends  to  review  and  approve:  (1) 
A  plan  for  sub-grants,  including  plans 
for  geographical  distribution  and 
technical  assistance;  (2)  a  plan  for 
implementation,  which  should  include 
the  building  of  coalitions  and  client 
outreach;  (3)  all  written  materials 
developed  and  proposed  for 
dissemination;  (4)  timelines  and  major 
program  outcomes;  and  (5)  a  reporting 
format  that  outlines  the  difficulties 
refugee  couples  face,  a  description  of 
the  proposed  intervention  and  the 
impact  of  the  intervention  on  the 
refugee  family. 

Category  2  Allowable  Activities — ORR 
is  interested  in  the  preservation  of 
refugee  families  and  in  ensuring  their 
long-term  stability  and  self-sufiiciency. 
ORR  supports  creative  and  unique 
approadies  that  address  the  needs  of 
refugee  families  as  well  as  the 
development  of  strategies  for 
partnerships  with  marriage  enrichment 
organizations.  These  projects  may  be 
designed  to  translate  and  adapt 
contemporary  American  approaches  to 
traditional  practices  and  cultural 
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settings.  Applicants  may  propose 
activities  that  include,  but  are  not 
limited  to,  the  following: 

•  Award  5 — 10  sub-grants  to  local 
organizations  to  conduct  marriage 
enrichment  activities  for  refugees. 

•  Develop  culturally  and 
linguistically  appropriate  marriage 
enrichment  and  family  strengthening 
materials  to  be  used  in  training  local 
refugee  communities. 

•  Assist  sub-grantees,  in  coalition 
with  marriage  enrichment  organizations, 
to  provide  culturally  and  linguistically 
appropriate  communication  and  conflict 
resolution  skills  training  to  refugee 
couples  in  specific  refugee  ethnic 
communities  to  help  them  improve  their 
relationships  and  enrich  their  marriages. 

•  Assist  sub-grantees  to  train  refugee 
couples  to  act  as  mentors  in  their  ethnic 
commuoity.  Newly  married  refugee 
couples  should  be  considered  a  priority. 

•  Conduct  local  workshops  on 
marriage  and  relationship  skills  that 
may  include  coping  with  the  customs  of 
a  new  community,  conflict  resolution, 
financial  management,  and  job  and 
career  advancement  for  refugees. 

•  Conduct  customized  premarital 
education  and  marriage  enrichment 
programs  for  refugee  youth  and  young 
adults. 

•  Develop  refugee  resource  centers  to 
help  enhance  the  relationships  in 
refugee  families. 

•  Teach  effective  child-rearing 
techniques,  including  positive  and 
culturjaJly-acceptable  child  disciplinary 
practices  and  parenting  skills  for 
refugees. 

•  Provide  information  about  U.S. 
cultural  and  legal  issues  as  they  affect 
gender,  parenting  roles,  and 
intergenerational  family  relationships 
for  refugees. 

The  successful  application  will     ^ 
demonstrate  extensive  knowledge  of, 
and  comprehensive  experience  workiifg 
with,  refugee  communities  in  providing 
services  or  access  to  services  to  refugees. 
The  successful  application  also  will 
demonstrate  knowledge  of  marriage 
enrichment  organizations,  both  national 
and  in  the  local  communities  of  sub- 
grantees. 

Category  2  Review  Criteria — Category 
2  applications  will  be  reviewed  and 
rated  based  on  the  following  criteria: 

1.  Organizational  Profiles  (30 
pointed— Application  demonstrates  an 
extensive  knowledge  of  and 
comprehensive  experience  working 
with  local  entities,  including  faith-based 
and  community  organizations. 
Application  includes  letters  of  support 
that  demonstrate  the  organization's 
strong  relationship  with  the  local 
refugee  community  groups  and 


relationship  with  marriage  enrichment 
programs.  Lidividual  staff  position 
descriptions,  volimteer  positions, 
consultants  and  coalition  organizations 
are  appropriate  to  the  goals  of  the 
project.  The  administrative  and 
management  features  of  the  project, 
including  a  monitoring  and  technical 
assistance  plan  for' program  and  fiscal 
activities,  are  adequately  described.  The 
applicant  provides  a  copy  of  its  most 
recent  audit  report. 

2.  Objectives  and  Need  for  Assistance 
(20  points) — ^Applicant  (a)  fully  and 
clearly  describes  the  need  for  activities 
to  support  and  strengthen  refugee 
marriages,  (b)  demonstrates  a 
comprehensive  understanding  of  the 
refugee  experience  in  local  U.S. 
communities  and  demonstrates  access 
to  agencies  that  have  relationships  with 
refugees,  including  faith-based  and 
community  organizations,  (c)  clearly 
imderstands  the  marriage  enrichment 
concept  and  can  effectively  integrate  it 
with  the  activities  of  local  refugee 
community-based  wganizations,  and  (d) 
proposes  establishing  a  coalition  with 
marriage  enrichment  organizations  at 
the  local  level  for  purposes  of  providing 
marriage  education  services  to  the 
refugee  community. 

3.  Approach  (20  points)— The 
proposed  approach  for  the  cooperative 
agreement  and  awarding  of  sub-grants  is 
fully  and  clearly  described.  The  strategy 
and  plan  demonstrate  the  ability  to 
achieve  the  proposed  results.  The 
proposed  communities  and  the  resident 
refugee  groups  along  with  strategies  for 
recruitiog  them  into  the  program  are 
described  in  detail.  Timeframes  are 
reasonable  and  feasible.  The  proposed 
activities  are  likely  to  lead  to  the  desired 
results,  i.e.,  healthy  families  among 
refugee  conununities. 

4.  Results  or  Benefits  Expected  (20 
points) — ^Applicant  describes  outcomes 
that  are  consistent  with  the  goals  of 
marriage  enrichment  programs  for 
refugee  families.  The  outcomes  are 
likely  to  be  reached  through  the 
proposed  activities.  Proposed  outcomes 
are  measurable  and  achievable  within 
the  grant  project. 

5.  Budget  and  Budget  justification  (10 
points) — ^The  budget  and  narrative 
justification  are  reasonable,  clearly 
presented,  and  cost-effective  in  relation 
to  the  proposed  activities  and 
anticipated  results.  Approximately  90 
percent  of  the  funding  is  expended  at 
the  local  level.  The  budget  contains  no 
more  than  one  FTE  at  the  national  level. 

Category  3 — Refugee  Family  Enrichment 
Projects  for  Elderly  and  Youth 

Category  3  Purpose  and  Objectives: 
ORR  is  interested  in  funding  20  or  more 


public  or  private  agencies,  including 
faith-based  or  community  organizations 
to  aid  the  elderly  in  accessing 
appropriate  services  and  to  work  with 
youth  to  promote  healthy  development. 
Programs  should  focus  on  unmet  needs  ' 
and  not  duplicate  or  supplant  programs 
available  imder  any  other  Federal 
source  of  funding. 

The  successfuTapplicant  must 
demonstrate  extensive  knowledge  of 
and  comprehensive  experience  in 
working  with  refugee  communities  in 
providing  specialized  services  to  the 
youth  and  elderly  and  promoting  access 
to  mainstream  services  for  refugees. 

The  specific  services  proposed  may  be 
as  diverse  as  the  refugee  populations 
and  the  resettlement  communities 
themselves.  Proposed  activities  and 
services  should  be  planned  in 
conjunction  with  mainstream  service 
providers  and  should  provide  linkages 
to  these  services.  ORR  is  particularly 
interested  in  projects  that  are  planned 
and  implemented  through  coalitions 
with  community-based  organizations 
and  local  service  providers.  Such 
projects  would  address  refugee  needs 
for  cultural  and  linguistic  access  to 
services,  and  would  work  with  their 
refugee  community  members  to  help  the 
elderly  to  access  appropriate  services,  or 
with  youth,  to  promote  healthy 
development  and  adjustment. 

Category  3  Allowable  Activities — ORR 
is  interested  in  applications  in  which  an 
applicant  addresses,  based  on  an 
analysis  of  service  needs  and  available 
resources,  the  difficulties  which  refugee 
elderly  and  youth  face.  The  goals  and 
expected  outcomes  of  activities  should 
be  clearly  stated  and  should  respond  to 
the  particular  needs  of  the  elderly  and 
youth  in  refugee  families.  The 
application  should  clearly  outline  how 
the  agency  will  accomplish  the  goals 
and  how  the  proposed  activity  fits  into 
the  existing  network  of  services. 

An  application  may  include  activities 
for  youth,  the  elderly,  or  a  combination 
thereof.  ORR  seeks  to  support  local 
communities  in  finding  innovative 
approaches  that  fit  the  unique  needs  of 
families  in  different  communities. 
Projects  may  be  designed  to  adapt 
contemporary  American  approaches  to 
traditional  practices  and  cultural 
settings.  Applicants  may  propose 
activities  that  include,  but  are  not  - 
limited  to,  the  following: 

Elderly 

•  Develop  or  implement  programs  or 
provide  linkages  to  existing  local 
programs  that  enable  older  refugees  to 
live  independently  as  long  as  possible. 

•  Provide  services  that  meet  the 
needs  of  older  refugees,  such  as 
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outreach,  information,  referrals,  follow- 
up,  nutrition  programs  (both  congregate 
and  home  delivered),  and  transportation 
to  senior  centers  or  medical 
appointments. 

•  Conduct  outreach  to  locate  and 
inform  elderly  refugees  of  the  existence 
of  services  in  their  community. 

•  Provide  transportation  services. 

•  Conduct  case  management. 

•  Provide  services  and/or  information 
and  referral  to  appropriate  services  that 
offer  in-home  care,  adult  day  care, 
institutionalized  care,  and  State  Nursing 
Home  Ombudsmen.    - 

•  Offer  programs  or  provide  linkages 
to  existing  programs  that  prevent  or 
discourage  the  abuse  of  elderly  refugees. 

•  Offer  English  tutoring  or  home- 
based  English  language  training  for 
homebound  refugees. 

•  Provide  employment  support 
services,  especially  with  agencies 
involved  with  the  Older  American  Act, 
Title  V  Senior  Employment  Programs. 

•  I^vide  linkages  to  caregiver 
programs. 

•  Help  elderly  become  naturalized. 

Youth 

•  Conduct  workshops  for  parents  and 
youth  on  dating  and  gender  cultural 
norms  in  the  U.S. 

•  Help  students  negotiate  the  school 
system,  familiarizing  them  with  the 
school  rules  and  fostering  better 
communication  between  youth, 
administrators,  counselors,  mentors  and 
tutors. 

•  Support  or  foster  parental  outreach 
programs  that  involve  refugee  parents  in 
their  children's  education  to  help  them 
understand  school  life. 

•  Provide  youth  employment  support 
services. 

•  Provide  after-school  tutorials 
focused  on  helping  students  understand 
and  complete  assignments. 

•  Conduct  programs  that  encourage 
high  school  completion  and  full 
participation  in  school  activities. 

•  Conduct  after-school  activities  that 
foster  engagement  in  constructive 
activities. 

•  Conduct  cognitive  enrichment 
programs  to  bridge  the  gap  between 
refugee  students'  intellectual  abilities 
and  the  elements  of  school  and 
ciuriculum  that  are  culture-based. 

Category  3  Review  Criteria — Category 
3  applications  will  be  reviewed  and 
rated  based  on  the  following  criteria: 

1 .  Organizational  Profiles  (25 
points) — Application  demonstrates  a 
history,  in-depth  experience  with,  and 
access  to,  local  refugee  communities. 
Individual  staff  position  descriptions, 
volunteer  positions,  consultants  and 
coalition  organizations  are  appropriate 


to  the  goals  of  the  project.  Application 
includes  letters  of  support  that 
demonstrate  the  organization's  ability  to 
accomplish,  with  appropriate 
partnerships  with  community 
organizations,  the  purpose  and 
objectives  of  the  application.  The 
administrative  and  management  features 
of  the  project,  including  a  monitoring 
and  technical  assistance  plan  for 
program  and  fiscal  activities,  are 
adequately  described.  The  applicant 
provides  a  copy  of  its  most  recent  audit 
report. 

2.  Objectives  and  Need  for  Assistance 
(20  points) — The  application  clearly 
describes  the  youth  or  elderly  refugees' 
physical,  economic,  social,  financial, 
institutional  and/or  other  issues 
requiring  a  solution.  The  need  for 
assistance  must  be  demonstrated  and 
the  objectives  of  the  project  must  be 
clearly  stated.  The  application  clearly 
describes  how  funding  through  this 
program  will  meet  those  needs. 

3.  Results  or  Benefits  Expected  (20 
points) — ^The  applicant  fully  and  clearly 
describes  the  results  and  benefits  to  be 
achieved.  The  applicant  identifies  how 
improvement  will  be  measured  on  key 
indicators  for  the  well-being  of  refugee 
elderly  and  youth  and  provides 
milestones  indicating  progress. 
Proposed  outcomes  are  tangible  and 
achievable  within  the  grant  project 
period  and  the  proposed  monitoring  and 
information  collection  are  adequately 
planned. 

4.  Approach  (20  points)— The  strategy 
and  plan  are  likely  to  achieve  the 
proposed  results  and  the  proposed 
activities  and  timeframes  are  reasonable 
and  feasible.  The  proposed  activities 
focus  on  unmet  needs  and  do  not 
duplicate  or  supplant  programs 
available  under  any  other  Federal 
source  of  funding.  The  plan  describes  in 
detail  how  the  proposed  activities  will 
be  accomplished  as  well  as  the  potential 
for  the  project  to  have  a  positive  impact 
on  the  quality  of  life  for  refugee  elderly 
and  youth  and  communities  by  (1) 
improving  refugees'  abilities  to  access 
services,  providing  mutual  assistance 
and  creating  services  where  they  are  not 
available  and  (2)  instituting  change 
among  service  providers  to  make  these 
services  more  accessible. 

5.  Budget  and  Budget  justification  (15 
points! — The  budget  and  narrative 
justification  are  reasonable  in  relation  to 
the  proposed  activities  and  anticipated 
results.  The  budget  narrative  provides 
justification  in  relation  to  the  proposed 
activities  and  anticipated  outcomes. 

Part  11:  The  Review  Process 

Intergovernmental  Review — This 
program  is  covered  under  Executive 


Order  12372,  "Intergovernmental 
Review  of  Federal  Programs,"  and  45 
CFR  Part  100,  "hitergovemmental 
Review  of  Department  of  Health  and 
Hiunan  Services  Programs  and 
Activities."  Under  the  Order,  States  may 
design  their  own  processes  for 
reviewing  and  commenting  on  proposed 
Federal  assistance  imder  covered 
programs. 

*  All  States  and  Territories  except 
Alabama,  Alaska,  Arizona,  Colorado, 
Connecticut,  Hawaii,  Idaho,  Indiana,  Kansas, 
Louisiana,  Massachusetts,  Minnesota, 
Montana,  Nebraska,  New  fersey,  Ohio, 
Oklahoma,  Oregon,  Pennsylvania,  South 
Dakota,  Tennessee,  Vermont,  Virginia, 
Washington,  Wyoming,  and  Palau  have 
elected  not  to  participate  in  the  Executive 
Order  process.  Applicants  from  these  twenty- 
seven  jurisdictions  need  take  no  action 
regarding  E.O.  12372.  Applicants  for  projects 
to  be  administered  by  federally-recognized 
Indian  Tribes  are  also  exempt  from  the 
requirements  of  E.O.  12372.  Applicants 
should  contact  their  Single-Points-of-Contact 
(SPOC)  as  soon  as  possible  to  alert  them  of 
the  prospective  applications  and  receive  any 
necessary  instructions.  Applicants  from 
participating  jurisdictions  must  submit  any 
required  material  to  the  SPOCs  as  soon  as 
possible  so  that  the  program  office  can  obtain 
and  review  SPOC  comments  as  part  of  the 
award  process.  The  applicant  must  submit  all 
required  materials,  if  any,  to  the  SPOC  and 
indicate  the  date  of  this  submittal  (the  date 
of  contact)  on  the  Standard  Form  424,  item 
16a. 

Under  45  CFR  100.8(a)(2),  a  SPOC  has 
30  days  from  the  application  deadline  to 
comment  on  proposed  new  or 
competing  continuation  awards.  SPOCs 
are  encouraged  to  eliminate  the 
submission  of  routine  endorsements  as 
official  recommendations.  Additionally, 
SPOCs  are  requested  to  clearly 
differentiate  between  mere  advisory 
comments  and  those  official  State 
process  recommendations  that  may 
trigger  the  "accommodate  or  explain" 
rule. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Grants  Management 
Officer.  U.S.  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Office  of  Refugee 
Resettlement,  370  L'Enfant  Promenade 
SW.,  4th  floor,  Washington  DC,  20447. 

A  list  of  the  Single  Points  of  Contact 
for  each  participating  State  and 
Territory  can  be  found  on  the  web  at: 
http://www.whitehouse.gov/oinb/grants/ 
spoc.html. 

Initial  ACF  Screening — Each 
application  submitted  under  this 
program  announcement  will  undergo  a 
pre-review  to  determine  that  (1)  the 
application  was  received  by  the  closing 
date  and  submitted  in  accordance  with 
the  instructions  in  this  announcement; 
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and  (2)  the  applicant  is  eligible  for 
funding. 

Competitive  Review  and  Evaluation 
Criteria — Applications  which  pass  the 
initial  ACF  screening  will  be  evaluated 
and  rated  by  an  independent  review 
panel  on  the  basis  of  evaluation  criteria 
specified  in  Part  I.  The  evaluation 
criteria  were  designed  to  assess  the 
.   quality  of  a  proposed  project  and  to 
determine  the  likelihood  of  its  success. 
The  evaluation  criteria  are  closely 
related  and  are  considered  as  a  whole  in 
judging  the  overall  quality  of  an 
application.  Points  are  awarded  only  to 
applications  that  are  responsive  to  the 
evaluation  criteria  within  the  context  of 
this  program  announcement. 

Part  ni:  The  Application 

In  order  to  be  considered  for  a  grant 
under  this  program  aimouncement,  an 
application  must  be  submitted  on  the 
forms  supplied  and  in  the  manner 
prescribed  by  ACF.  Selected  elements  of 
the  ACF  Uniform  Project  Description 
(UPD)  relevant  to  this  program 
aimouncement  are  attached  as  appendix 
A. 

Application  Forms — Applicants 
requesting  financial  assistance  under 
this  announcement  must  file  the 
Standard  Form  (SF)  424,  Application  for 
Federal  Assistance;  SF  424A,  Budget 
Information — Non-Construction 
Programs;  SF  424B,  Assurances — Non- 
Construction  Programs.  The  forms  may 
be  reproduced  for  use  in  submitting 
applications.  Application  materials 
inciiKling  forms  and  instructions  are 
also  available  from  the  Contact  named 
in  the  preamble  of  this  announcement. 

Application  Submission  and 
Deadlines — ^An  application  with  an 
original  signature  and  two  clearly 
identified  copies  ai^e  required. 
Applicants  must  clearly  indicate  on  the 
SF  424  the  grant  aimouncement  number 
under  which  the  application  is 
submitted. 

Applicants  must  ensure  that  a  legibly 
dated  U.S.  Postal  Service  postmark  or  a 
legibly  dated,  machine  produced 
postmark  of  a  commercial  mail  service 
is  affixed  to  the  envelope/package 
containing  the  application(s).  To  be 
acceptable  as  proof  of  timely  mailing,  a 
postmark  from  a  commercial  mail 
service  must  include  the  logo/emblem 
of  the  commercial  mail  service  company 
and  must  reflect  the  date  the  package 
was  received  by  the  commercial  mail 
service  company  fi-om  the  applicant. 
Private  Metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 
(Applicants  are  cautioned  that  express/ 
overnight  mail  services  do  not  always 
deliver  as  agreed.) 


AppUcations  hand  carried  by 
applicants,  applicant  couriers,  or  by 
other  representatives  of  the  applicant 
shall  be  considered  as  meeting  an 
announced  deadline  if  they  are  received 
on  or  before  the  deadline  date,  between 
the  hours  of  8  a.m.  and  4:30  p.m.,  EST, 
at  the  U.S.  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Office  of  Grants 
Management,  Division  of  Discretionary 
Grants,  370  L'Enfant  Promenade  SW., 
4th  Floor,  Washington,  DC  20447 
between  Monday  and  Friday  (excluding 
Federal  holidays).  The  address  must 
appear  on  the  envelope/package 
containing  the  application  with  the  note 
"Attention:  Daphne  Weeden." 
(Applicants  are  cautioned  that  express/ 
overnight  mail  services  do  not  always 
deliver  as  agreed.) 

ACF  cannot  accommodate 
transmission  of  applications  by  fax  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACF  electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt. 

Late  applications:  Applications  that 
do  not  meet  the  criteria  above  are 
considered  late  applications.  ACF  will 
notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  current  competition. 

Extension  of  deadlines:  ACF  may 
extend  application  deadlines  when 
circumstances  such  as  acts  of  God  (e.g. 
floods,  hurricanes,  etc.)  occur,  or  when 
there  are  widespread  disruptions  of  mail 
service.  Determinations  to  extend  or 
waive  deadline  requirements  rest  with 
the  Chief  Grants  Management  Officer. 

For  Further  Information  on 
Application  Deadlines  Contact:  Grants 
Management  Officer,  Administration  for 
Children  and  Families,  Office  of  Grants 
Management,  Division  of  Discretionary 
Grants,  370  L'Enfant  Promenade  SW..' 
4th  Floor,  West  Wing,  Washington,  DC 
20447,  Telephone:  (202)  401-4577. 

Certifications,  Assurances,  and 
Disclosure  Required  for  Non- 
Construction  Programs — Applicants 
requesting  financial  assistance  for  non- 
construction  projects  must  file  the 
Standard  Form  424B,  "Assurances:  Non- 
Construction  Programs."  Applicants 
must  sign  and  return  the  Standard  Form 
424B  with  their  applications. 
Applicants  must  provide  a  certification 
regarding  lobbying  when  applying  for 
an  award  in  excess  of  $100,000. 
Applicants  must  sign  and  return  the 
certification  with  their  applications. 
Applicants  must  disclose  lobbying 
activities  on  the  Standard  Form  LLL 
when  applying  for  an  award  in  excess 
of  $100,000.  Applicants  who  have  used 
non-Federal  funds  for  lobbying 


activities  in  connection  with  receiving 
assistance  under  this  announcement 
shall  complete  a  disclosure  form  to 
report  lobbying.  Applicants  must  sign 
and  return  the  disclosure  form,  if 
applicable,  with  their  applications. 

Applicants  must  make  the  appropriate 
certification  of  their  compliance  with 
the  Drug  Free  Workplace  Act  of  1988. 
By  signing  and  submitting  the 
application,  the  applicant  is  providing 
the  certification  and  need  not  mail  back 
the  certification  with  the  applications. 
Applicants  must  make  the  appropriate 
certification  that  they  are  not  presently 
debarred,  suspended  or  otherwise 
ineligible  for  an  award.  By  signing  and 
submitting  the  application,  the 
applicant  is  providing  the  certification 
need  not  mail  back  the  certification  with 
the  applications. 

Applicants  must  make  the  appropriate 
certification  of  their  compliance  with 
the  Drug  Free  Workplace  Act  of  1988. 
By  signing  and  submitting  the 
application,  the  applicant  is  providing 
the  certification  and  need  not  mail  back 
the  certification  with  the  applications. 
Applicants  must  make  the  appropriate 
certification  that  they  are  not  presently 
debarred,  suspended  or  otherwise 
ineligible  for  an  award.  By  signing  and 
submitting  the  application,  the 
applicant  is  providing  the  certification 
need  not  mail  back  the  certification  with 
the  applications. 

General  Instructions  for  Preparing  a 
Full  Project  Description— The  project 
description  provides  a  major  means  by 
which  an  application  is  evaluated  and 
ranked  to  compete  with  other 
applications  for  available  assistance. 
The  project  description  should  be 
concise  and  complete  and  should 
address  the  activity  for  which  Federal 
funds  are  being  requested.  Supporting 
documents  should  be  included  where 
they  can  present  information  clearly  and 
succinctly.  Applicants  are  encouraged 
to  provide  information  on  their 
organizational  structure,  staff,  related 
experience,  and  other  information  they 
consider  relevant.  Awarding  offices  use 
this  and  other  information  to  determine 
whether  the  applicant  has  the  capability 
and  resources  necessary  to  carry  out  the 
proposed  project.  It  is  important, 
therefore,  that  this  information  be 
included  in  the  application.  However, 
in  the  narrative  the  applicant  must 
distinguish  between  resources  directly 
related  to  the  proposed  project  ft-om 
those  that  will  not  be  used  in  support 
of  the  specific  project  for  which  funds 
are  requested.  Please  refer  to  the  UPD 
sections  in  the  appendix. 

Length  of  Applications — Each 
application  narrative  should  not  exceed 
20  pages  in  a  double  .spaced  12-pitch 
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font.  Attachments  and  appendices 
should  not  exceed  25  pages  and  should 
be  used  only  to  provide  supporting 
documentation  such  as  administration 
charts,  position  descriptions,  resumes, 
and  letters  of  intent  or  partnership 
agreements.  A  table  of  contents  and  an 
executive  summary  should  be  included 
but  will  not  count  in  the  page 
limitations.  Each  page  should  be 
numbered  sequentially,  including  the 
attachments  and  appendices.  This 
limitation  of  20  pages  should  be 
considered  as  a  maximum,  and  not 
necessarily  a  goal.  Application  forms  are 
not  to  be  counted  in  the  page  limit. 

Please  do  not  include  books  or 
videotapes  as  they  are  not  easily 
reproduced  and  are,  therefore, 
inaccessible  to  the  reviewers. 

Part  rV:  Post-Award 

Applicable  Regulations — Applicable 
DHHS  regulations  can  be  found  in  45 
CFR  part  74  or  92. 

Treatment  ofProgmm  Income — 
Program  income  from  activities  funded 
under  this  program  may  be  retained  by 
the  recipient  and  added  to  the  funds 
committed  to  the  project,  and  used  to 
further  program  objectives. 

Reporting  Requirements 

All  required  reports  must  be 
submitted  in  a  timely  manner.  Program 
progress  reports  must  be  submitted 
quarterly.  A  grantee  is  allowed  30  days 
to  submit  the  report  following  the  end 
of  the  period.  Recommended  formats  for 
the  reports  will  be  provided.  The  final 
report  is  due  90  days  after  the  end  of  the 
project.  Grantees  are  required  to  file  the 
Financial  Status  Report  (SF-269)  semi- 
annually. 

Funds  awarded  must  be  accounted 
for.  and  reported  under  the  distinct 
grant  number  ascribed.  Although  ORR 
does  not  expect  the  proposed  projects  to 
include  evaluation  activities,  it  does 
expect  grantees  to  maintain  adequate 
records  to  track  and  report  on  project 
outcomes  and  expenditiu«s.  The  official 
receipt  point  for  all  reports  and 
correspondence  is  the  Grants 
Management  Officer.  Administration  for 
Children  and  Families/Office  of  Grants 
Management.  Division  of  Discretionary 
Grants.  370  L'Enfant  Promenade  SW.. 
4th  Floor  West.  Washington.  DC  20447, 
Telephone:  (202)  401-4577.  An  original 
and  one  copy  of  each  report  must  be 
submitted  within  30  days  of  the  end  of 
each  reporting  period  directly  to  the 
Office  of  Grants  Management. 

A  Final  Financial  and  Program  Report 
will  be  due  90  days  after  the  project 
expiration  date  or  termination  of 
Federal  budget  support. 


Appendix  A — Uniform  Project 
Description  OMB  No.  0070-0139 

The  project  description  is  approved  under 
OMB  control  number  0970-0139  which 
expires  12/31/03. 

Part  I:  The  Project  Description  Overview 

Purpose 

The  project  description  provides  a  major 
means  by  which  an  application  is  evaluated 
and  ranked  to  compete  with  other 
applications  for  available  assistance.  The 
project  description  should  t>e  concise  and 
complete  and  should  address  the  activity  for 
which  Federal  funds  are  being  requested. 
Supporting  documents  should  be  included 
where  they  can  present  information  clearly 
and  succinctly.  In  preparing  your  project 
description,  all  information  requested 
through  each  specific  evaluation  criteria 
should  be  provided.  Awarding  offices  use 
this  and  other  information  in  making  their 
funding  recommendations.  It  is  important, 
therefore,  that  this  information  be  included 
in  the  application. 

General  Instructions 

ACF  is  particularly  interested  in  specific 
factual  information  and  statements  of 
measurable  goals  in  quantitative  terms. 
Project  descriptions  are  evaluated  on  the 
basis  of  substance,  not  length.  Extensive 
exhibits  are  not  required.  Cross-referencing 
should  be  used  rather  than  repetition. 
Supporting  information  concerning  activities 
that  will  not  be  directly  funded  by  the  grant 
or  information  that  does  not  directly  pertain 
to  an  integral  part  of  the  grant  funded  activity 
should  be  placed  in  an  appendix. 

Pages  should  be  numbered  and  a  table  of 
contents  should  be  included  for  easy 
reference. 

Part  II:  General  Instructions  for  Preparing  a 
Full  Project  Description 

Introduction 

Applicants  required  to  submit  a  full  project 
description  shall  prepare  the  project 
description  statement  in  accordance  with  the 
following  instructions  and  the  specified 
evaluation  criteria.  The  instructions  give  a 
broad  overview  of  what  your  project 
description  should  include  while  the 
evaluation  criteria  expands  and  clarifies 
more  program-specific  information  that  is 
needed. 

Project  Summary/ Abstmct 

Provide  a  summary  of  the  project 
description  (a  page  or  less)  with  reference  to 
the  funding  request. 

Objectives  and  Need  for  Assistance 

Clearly  identify  the  physical,  economic, 
social,  financial,  institutional,  and/or  other 
problem(s)  requiring  a  solution.  The  need  for 
assistance  must  be  demonstrated  and  the 
principal  and  subordinate  objectives  of  the 
project  must  be  clearly  stated;  supporting 
documentation,  such  as  letters  of  support  and 
testimonials  from  concerned  interests  other 
than  the  applicant,  may  be  included.  Any 
relevant  data  based  on  planning  studies 
should  be  included  or  referred  to  in  the 
endnotes/footnotes.  Incorporate  demographic 


data  and  participant/beneficiary  information, 
as  needed.  In  developing  the  project 
description,  the  applicant  may  volunteer  or 
be  requested  to  provide  information  on  the 
total  range  of  projects  currently  being 
conducted  and  supported  (or  to  be  initiated), 
some  of  which  may  be  outside  the  scope  of 
the  program  announcement. 

Results  or  Benefits  Expected 

Identify  the  results  and  benefits  to  be 
derived.  For  example,  when  applying  for  a 
grant  to  establish  a  marriage  enrichment 
program,  descril)e  who  will  access  program 
services,  and  how  those  services  will  benefit 
refugees. 

Approach 

Outline  a  plan  of  action  that  describes  the 
scope  and  detail  of  how  the  proposed  work 
will  be  accomplished.  Account  for  all 
functions  or  activities  identified  in  the 
application.  Cite  factors  that  might  accelerate 
or  decelerate  the  work  and  state  your  reason 
for  taking  the  proposed  approach  rather  than 
others.  Describe  any  unusual  features  of  the 
project  such  as  design  or  technological 
innovations,  reductions  in  cost  or  time,  or 
extraordinary  social  and  community 
involvement. 

Provide  quantitative  monthly  or  quarterly 
projections  of  the  accomplishments  to  be 
achieved  for  each  function  or  activity  in  such 
terms  as  the  number  of  people  to  be  served 
and  the  number  of  activities  to  be 
accomplished.  For  example,  when  applying 
for  a  grant  to  establish  a  marriage  enrichment 
program,  describe  the  number  of  refugee 
couples  expected  to  access  marriage 
enrichment  services  for  the  quarter.  When 
accomplishments  cannot  be  quantified  by 
activity  or  function,  list  them  in 
chronological  order  to  show  the  schedule  of 
accomplishments  and  their  target  dates. 

If  any  data  is  to  be  collected,  maintained, 
and/or  disseminated,  clearance  may  be 
required  from  the  U.S.  Office  of  Management 
and  Budget  (OMB).  This  clearance  pertains  to 
any  "collection  of  information  that  is 
conducted  or  sponsored  by  ACF." 

List  organizations,  cooperating  entities, 
consultants,  or  other  key  individuals  who 
will  work  on  the  project  along  with  a  short 
description  of  the  nature  of  their  effort  or 
contribution. 

Staff  and  Position  Data 

Provide  a  biographical  sketch  for  each  key 
person  appointed  and  a  job  description  for 
each  vacant  key  position.  A  biographical 
sketch  will  also  be  required  for  new  key  staff 
as  appointed.  ^ 

Organizational  Profiles 

Provide  information  on  the  applicant 
organization(s)  and  cooperating  partners  such 
as  organizational  charts,  financial  statements, 
audit  reports  or  statements  from  CP As/ 
Licensed  Public  Accountants,  Employer 
Identification  Numbers,  names  of  bond 
carriers,  contact  persons  and  telephone 
numbers,  child  care  licenses  and  other 
documentation  of  professional  accreditation, 
information  on  compliance  with  Federal/ 
State/local  government  standards, 
documentation  of  experience  in  the  program 
area,  and  other  pertinent  information.  Any 
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non-profit  organization  submitting  an 
application  must  submit  proof  of  its  non- 
profit status  in  its  application  at  the  time  of 
submission. 

The  non-profit  agency  can  accomplish  this 
by  providing  a  copy  of  the  applicant's  listing 
in  the  Internal  Revenue  Service's  (IRS)  most 
recent  list  of  tax-exempt  organizations 
described  in  Section  501(c)(3)  of  the  IRS 
code,  or  by  providing  a  copy  of  the  currently 
valid  IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the  State  in 
which  the  corporation  or  association  is 
domiciled. 

V 

Third-Party  Agreements 

Include  vmtten  agreements  between 
grantees  and  subgrantees  or  subcontractors  or 
Other  cooperating  entities.  These  agreements 
must  detail  scope  of  work  to  be  performed, 
work  schedules,  remuneration,  and  other 
terms  and  conditions  that  structure  or  define 
the  relationship. 

Letters  of  Support 

Provide  statements  from  community, 
public  and  commercial  leaders  that  support 
the  project  proposed  for  funding.  All 
submissions  should  be  included  in  the 
application  OR  by  application  deadline. 

Budget  and  Budget  Justification 

Provide  line  item  detail  and  detailed 
calculations  for  each  budget  object  class 
identified  on  the  Budget  Information  form. 
Detailed  calculations  must  include 
estimation  methods,  quantities,  unit  costs, 
and  other  similar  quantitative  detail 
sufficient  for  the  calculation  to  be  duplicated. 
The  detailed  budget  must  also  include  a 
breakout  by  the  funding  sources  identified  in 
Blockl5oftheSF-424. 

Provide  a  narrative  budget  justification  that 
describes  how  the  categorical  costs  are 
derived.  Discuss  the  necessity, 
reasonableness,  and  allocability  of  the 
proposed  costs. 

General 

The  following  guidelines  are  for  preparing 
the  budget  and  budget  justification.  Both 
Federal  and  non-Federal  resources  shall  be 
detailed  and  justified  in  the  budget  and 
narrative  justification.  For  purposes  of 
preparing  the  budget  and  budget  justification, 
"Federal  resources"  refers  only  to  the  ACF 
grant  for  which  you  are  applying.  Non- 
Federal  resources  are  all  other  Federal  and 
non-Federal  resources.  It  is  suggested  that 
budget  amounts  and  computations  be 
presented  in  a  columnar  format:  first  column, 
object  class  categories;  second  column. 
Federal  budget;  next  column(s),  non-Federal 
budget(s),  and  last  column,  total  budget.  The 
budget  justification  should  be  a  narrative. 

Personnel 

Description:  Costs  of  employee  salaries  and 
wages. 

Justification:  Identify  the  project  director  or 
principal  investigator,  if  known.  For  each 
staff  person,  provide  the  title,  time 
commitment  to  the  project  (in  months),  time 
commitment  to  the  project  (as  a  percentage 
or  full-time  equivalent),  annual  salary,  grant 
salary,  wage  rates,  etc.  Do  not  include  the 


costs  of  consultants  or  personnel  costs  of 
delegate  agencies  or  of  specific  project(s)  or 
businesses  to  be  financed  by  the  applicant. 

Fringe  Benefits 

Description:  Costs  of  employee  fringe 
benefits  unless  treated  as  part  of  an  approved 
indirect  cost  rate. 

Justification:  Provide  a  breakdown  of  the 
amounts  and  percentages  that  comprise 
fringe  benefit  costs  such  as  health  insurance, 
PICA,  retirement  insurance,  taxes,  etc. 

Travel 

Description:  Costs  of  project-related  travel 
by  employees  of  the  applicant  organization 
(does  not  include  costs  of  consultant  travel). 

Justification:  For  each  trip,  show  the  total 
number  of  traveler(s),  travel  destination, 
duration  of  trip,  per  diem,  mileage 
allowances,  if  privately  owned  vehicles  will 
be  used,  and  other  transportation  costs  and 
subsistence  allowances.  Travel  costs  for  key 
staff  to  attend  ACF-sponsored  workshops 
should  be  detailed  in  the  budget. 

Equipment 

Description:  "Equipment"  means  an  article 
of  nonexpendable,  tangible  personal  property 
having  a  useful  life  of  more  than  one  year 
and  an  acquisition  cost  which  equals  or 
exceeds  the  lesser  of  (a)  the  capitalization 
level  established  by  the  organization  for  the 
financial  statement  purposes,  or  (b)  $5,000. 
(Note:  Acquisition  cost  means  the  net  invoice 
unit  price  of  an  item  of  equipment,  including 
the  cost  of  any  modifications,  attachments, 
accessories,  or  auxiliary  apparatus  necessary 
to  make  it  usable  for  the  purpose  for  which 
it  is  acquired.  Ancillary  charges,  such  as 
taxes,  duty,  protective  in-transit  insurance, 
freight,  and  irlstallation  shall  be  included  in 
or  excluded  from  acquisition  cost  in 
accordance  with  the  organization's  regular 
written  accounting  practices.) 

Justification:  For  each  type  of  equipment 
requested,  provide  a  description  of  the 
equipment,  the  cost  per  unit,  the  nuraberof 
units,  the  total  cost,  and  a  plan  for  use  on  the 
project,  as  well  as  use  or  disposal  of  the 
equipment  after  the  project  ends.  An 
applicant  organization  that  uses  its  own 
definition  for  equipment  should  provide  a 
copy  of  its  policy  or  section  of  its  policy 
which  includes  the  equipment  definition. 

Supplies 

Description:  Costs  of  all  tangible  personal 
property  other  than  that  included  under  the 
Equipment  category. 

Justification:  Specify  general  categories  of 
supplies  and  their  costs.  Show  computations 
and  provide  other  information  that  supports 
the  amount  requested. 

Contractual 

Description:  Costs  of  all  contracts  for 
services  and  goods  except  for  those  which 
belong  under  other  categories  such  as 
equipment,  supplies,  construction,  etc. 
Third-party  evaluation  contracts  (if 
applicable)  and  contracts  with  secondary 
recipient  organizations,  including  delegate 
agencies  and  specific  project(s)  or  businesses 
to  be  financed  by  the  applicant,  should  be 
included  under  this  category. 


Justification:  All  procurement  transactions 
shall  be  conducted  in  a  manner  to  provide, 
to  the  maximum  extent  practical,  open  and 
free  competition.  Recipients  and  sub- 
recipients,  other  than  States  that  are  required 
to  use  part  92  procedures,  must  justify  any 
anticipated  procurement  action  that  is   . 
expected  to  be  awarded  without  competition 
and  exceed  the  simplified  acquisition 
threshold  fixed  at  41  U.S.C.  403(11)  currently 
set  at  $100,000.  Recipients  might  be  required 
to  make  available  to  ACF  pre-award  review 
and  procurement  documents,  such  as  request 
for  proposals  or  invitations  for  bids, 
independent  cost  estimates,  etc. 

Note:  Whenever  the  applicant  intends  to 
delegate  part  of  the  project  to  another  agency, 
the  applibant  must  provide  a  detailed  budget 
and  budget  narrative  for  each  delegate 
agency,  by  agency  title,  along  with  the 
required  supporting  information  referred  to 
in  these  instructions. 

Other 

Enter  the  total  of  all  other  costs.  Such 
costs,  where  applicable  and  appropriate,  may 
include  but  are  not  limited  to  insurance, 
food,  medical  and  dental  costs  (non- 
contractual), professional  services  costs, 
space  and  equipment  rentals,  printing  and 
publication,  computer  use,  training  costs, 
such  as  tuition  and  stipends,  staff 
development  costs,  and  administrative  costs. 

Justification:  Provide  computations,  a 
narrative  description  and  a  justification  for 
each  cost  under  this  category. 

Indirect  Charges 

Description:  Total  amount  of  indirect  costs. 
This  category  should  be  used  only  when  the 
applicant  currently  has  an  indirect  cost  rate 
approved  by  the  Department  of  Health  and 
Human  Services  (HHS)  or  another  cognizant 
Federal  agency. 

Justification:  An  applicant  that  will  charge 
indirect  costs  to  the  grant  must  enclose  a 
copy  of  the  current  rate  agreement.  If  the 
applicant  organization  is  in  the  process  of 
initially  developing  or  renegotiating  a  rate,  it 
should  immediately  upon  notification  that  an 
award  will  be  made,  develop  a  tentative 
indirect  cost  rate  proposal  based  on  its  most 
recently  completed  fiscal  year  in  accordance 
with  the  principles  set  forth  in  the  cognizant 
agency's  guidelines  for  establishing  indirect 
cost  rates,  and  submit  it  to  the  cognizant 
agency.  Applicants  awaiting  approval  of  their 
indirect  cost  proposals  may  also  request 
indirect  costs.  It  should  be  noted  that  when 
an  indirect  cost  rate  is  requested,  those  costs 
included  in  the  indirect  cost  pool  should  not 
also  be  charged  as  direct  costs  to  the  grant. 
Also,  if  the  applicant  is  requesting  a  rate 
which  is  less  than  what  is  allowed  under  the 
program,  the  authorized  representative  of  the 
applicant  organization  must  submit  a  signed 
acknowledgment  that  the  applicant  is 
accepting  a  lower  rate  than  aJlowed. 

Program  Income 

Description:  The  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project. 

Justification:  Describe  the  nature,  source 
and  anticipated  use  of  program  income  in  the 
budget  or  refer  to  the  pages  in  the  application 
that  contain  this  information. 
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Non-Federal  Resources 

Description:  Amounts  of  non-Federal 
resources  that  will  be  used  to  support  the 
project  as  identified  in  Block  15  of  the  SF- 
424. 

Justification:  The  firm  commitment  of 
these  resources  must  be  documented  and 
submitted  with  the  application  in  order  to  be 
given  credit  in  the  review  process.  A  detailed 
budget  must  be  prepared  for  each  funding 
source. 

Total  Direct  Charges,  Total  Indirect  Charges, 
Total  Project  Costs. 

[Self-explanatory] 

Dated:  June  5.  2003. 
Nguyen  Van  Hanb. 

Director,  Office  of  Refugee  Resettlement. 
[FR  Doc.  03-14593  Filed  6-»-03:  8:45  am] 

BILUNO  COOe  41»«-01-# 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

SutMtance  AIhjm  and  Mental  Healtti 
Services  Administration 

Current  List  of  Latwratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies:  Correction 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration.  HHS. 
ACTION:  Notice;  Correction. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916.  29925).  A  notice  listing  all 
currently  certified  laboratories  is 
published  in  the  Federal  Register 
during  the  first  week  of  each  month. 
Inadvertently,  a  cuirently  certified 
laboratory  was  left  off  the  list  published 
on  June  3.  2003.  in  FR  Vol.  68.  No.  106. 
Pages  33173-33175. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh,  Division  of  Workplace 
Programs.  5600  Fishers  Lane.  Rockwall 
2  Building,  Room  815,  Rockville, 
Maryland  20857;  Tel.:  (301)  443-6014, 
Fax:(301)443-3031. 
SUPPLEMENTARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  100- 
71.  Subpart  C  of  the  Guidelines. 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies."  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 


rounds  of  performance  testing  plus  an 
on-site  inspection. 

To  maintain  that  certification  a 
laboratory  must  participate  in  a 
quarterly  performance  testing  program 
plus  periodic,  on-site  inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratory  has 
met  the  minimum  standards  set  forth  in 
the  Guidelines:  Laboratory  Corporation 
of  America  Holdings,  1120  Stateline 
Road  West.  Southaven.  MS  38671  86fr- 
827-8042/800-233-6339  (Formerly: 
LabCorp  Occupational  Testing  Services, 
Inc..  MedExpress/National  Laboratory 
Center). 

Richard  Kopanda, 

Execu  tive  Officer,  SAMHSA . 

|FR  Doc.  03-14670  Filed  6-9-03;  8:45  am] 

BILUNO  COOe  4160-30-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[USCG-2003-15325] 

Chemical  Transportation  Advisory 
Committee 

agency:  Coast  Guard.  DHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Chemical  Transportation 
Advisory  Committee  (CTAC)  and  its 
Hazardous  Cargo  Transportation 
Security  Subcommittee  will  meet  to 
discuss  security  issues  relating  to  the 
marine  transportation  of  hazardous 
materials  in  bulk.  These  meetings  will 
be  open  to  the  public. 
DATES:  CTAC  will  meet  on  Thiu^day, 
July  17.  2003,  from  8  a.m.  to  4  p.m.  The 
Subcommittee  on  Hazardous  Cargo 
Transportation  Security  will  meet  on 
Tuesday.  July  15.  2003.  from  8  a.m.  to 
4  p.m.  and  Wednesday,  )uly  16.  2003, 
from  8  a.m.  to  4  p.m.  These  meetings 
may  close  early  if  all  business  is 
finished.  Written  material  and  requests 
to  make  oral  presentations  should  reach 
the  Coast  Guard  on  or  before  July  7, 
2003.  Requests  to  have  a  copy  of  your 
material  distributed  to  each  member  of 
the  Committee  should  reach  the  Coast 
Guard  on  or  before  July  7.  2003. 
ADDRESSES:  CTAC  will  meet  at  the 
Romano  Mazzoli  Federal  Building,  600 


Martin  Luther  King.  Jr.  Place.  Louisville, 
KY,  in  room  27.  The  Subcommittee  on 
Hazardous  Cargo  Transportation 
Security  will  meet  at  American 
Commercial  Barge  Line  (ACBL) 
Company.  1701  E.  Market  St.. 
Jefferson ville.  IN,  on  the  fifth  floor. 
Send  written  material  and  requests  to 
make  oral  presentations  to  Commander 
James  M.  Michalowski.  Executive 
Director  of  CTAC.  Conunandant  (G- 
MSO-3),  U.S.  Coast  Guard 
Headquarters.  2100  Second  Street  SW.. 
Washington.  DC  20593-0001.  This 
notice  is  available  on  the  Internet  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  James  M.  Michalowski. 
Executive  Director  of  CTAC,  or  Ms.  Sara 
Ju,  Assistant  to  the  Executive  Director, 
telephone  202-267-1217,  fax  202-267- 
4570. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
these  meetings  is  given  under  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2.  . 

Agenda  of  Subcommittee  Meeting  on 
July  15-16.  2003 

(1)  Introduce  Subcommittee  members 
and  attendees. 

(2)  Discuss  inland  vessel  tracking 
system. 

(3)  Discuss  communications/ 
publications. 

(4)  Discuss  crew  concerns. 

(5)  Discuss  Declaration  of  Security 
(DOS)  forms. 

(6)  Discuss  outreach  initiatives 
concerning  U.S.  Coast  Guard  security 
regulations. 

(7)  Review  and  prepare  comments  for 
six  interim  rules  that  promulgate 
maritime  security  requirements 
mandated  by  the  Maritime 
Transportation  Security  Act  of  2002. 

Agenda  of  CTAC  Meeting  on  Thursday, 
April  17,  2003 

(1)  Introduce  Committee  members  and 
attendees. 

(2)  Review  and  prepare  comments  for 
six  interim  rules  that  promulgate 
maritime  security  requirements 
mandated  by  the  Maritime 
Transportation  Security  Act  of  2002. 

Procedural 

These  meetings  are  open  to  the 
public.  Please  note  that  the  meetings 
may  close  early  if  all  business  is 
finished.  At  the  discretion  of  the  Chair, 
members  of  the  public  may  make  oral 
presentations  during  the  meetings.  If 
you  would  like  to  make  an  oral 
presentation  at  a  meeting,  please  notify 
the  Executive  Director  and  submit 
written  material  on  or  before  July  7. 
2003.  If  you  would  like  a  copy  of  your 
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material  distributed  to  each  member  of 
the  Committee  in  advance  of  a  meeting, 
please  submit  25  copies  to  the  Executive 
Director  (see  ADDRESSES)  no  later  than 
July  7,  2003. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with 
disabilities,  or  to  request  special 
assistance  at  the  meeting,  telephone  the 
Executive  Director  as  soon  as  possible. 

Dated:  June  4,  2003. 
Howard  L.  Hime, 

Acting  Director  of  Standards,  Marine  Safety, 
Security  and  Environmental  Protection. 
(FR  Doc.  03-14589  Filed  6-9-03;  8:45  am] 

BILUNG  COOE  4»1fr-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

[CBP  Decision  03-01] 

Customs  Accreditation  of  BSI 
inspectorate  America  Corporation  as  a 
Commercial  Laboratory 

AGENCY:  Customs  and  Border  Protection. 
Department  of  Homeland  Security. 
ACTION:  Notice  of  accreditation  of  BSI 
Inspectorate  America  Corporation  of 
Garden  City,  Georgia,  as  a  commercial 
laboratory. 

SUMMARY:  BSI  Inspectorate  America 
Corporation  of  Garden  City.  Georgia  has 
applied  to  Customs  and  Border 
Protection  imder  §  151.12  of  the 
Customs  Regulations  for  an  extension  of 
accreditation  as  a  commercial  laboratory 
to  analyze  petroleum  products  under 
Chapter  27  and  Chapter  29  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Customs  has 
determined  that  this  con'pany  meets  all 
of  the  requirements  for  accreditation  as 
a  commercial  laboratory.  Specifically. 
BSI  Inspectorate  America  Corporation 
has  been  granted  accreditation  to 
perform  the  following  test  methods  at 
their  Garden  City,  Georgia  site:  (1) 
Distillation  of  Petroleum  Products. 
ASTM  D86;  (2)  Water  in  Petroleum 
Products  and  Bituminous  Materials  by 
Distillation,  ASTM  D95;  (3)  API  Gravity 
by  Hydrometer.  ASTM  D287;  (4) 
Kinematic  Viscosity  of  Transparent  and 
Opaque  Liquids.  ASTM  D445;  (5) 
Sediment  in  Crude  Oils  and  Fuel  Oils 
by  Extraction.  ASTM  D473;  (6)  Density. 
Relative  Density  (Specific  Gravity),  or 
API  Gravity  of  Crude  Petroleum  and 
Liquid  Petroleum  Products  by 
Hydrometer  Method,  ASTM  D1298;  (7) 


Water  and  Sediment  in  Fuel  Oils  by  the 
Centrifuge  Method,  ASTM  D1796;  (8) 
Water  and  Sediment  in  Middle  Distillate 
Fuels  by  Centrifuge,  ASTM  D2709;  (9) 
Water  in  Crude  Oil  by  Distillation, 
ASTM  D4006;  (10)  Percent  by  Weight  of 
Sulfur  by  Energy-Dispersive  X-Ray 
Fluorescence,  ASTM  D4294;  (11)  Water 
in  Crude  Oils  by  Coulometric  Karl 
Fischer  Titration,  ASTM  D4928iand 
(12)  Vapor  Pressure  of  Petroleum 
Products.  ASTM  D5191.  Therefore,  in 
accordance  with  Part  151.12  of  the 
Customs  Regulations,  BSI  Inspectorate 
America  Corporation  of  Garden  City. 
Georgia  is  hereby  accredited  to  analyze 
the  products  named  above. 

Location:  BSI  Inspectorate  America 
Corporation  accredited  site  is  located  at: 
Miles  Street,  Georgia  Port  Authority 
Gate  #2,  Garden  City.  Georgia.  31408. 

Effective  Date:  May  20.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arlene  Faustermann,  Science  Officer. 
Laboratories  and  Scientific  Services, 
Customs  and  Border  Protection,  1300 
Pennsylvania  Avenue,  NW.,  Suite  1500 
North.  Washington,  DC  20229,  (202) 
927-1060. 

Dated:  May  20,  2003. 
Donald  A.  Cousins, 

Acting  Executive  Director,  Laboratories  and 
Scientific  Services. 

[FR  Doc.  03-14535  Filed  6-9-03;  8:45  am] 
BILUNG  COOE  4820-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

Fefferal  Radiological  Preparedness 
Coordinating  Committee  Meeting 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA), 
Emergency  Preparedness  and  Response 
Directorate.  Department  of  Homeland 
Security. 

action:  Notice. 

summary:  The  Federal  Radiological 
Preparedness  Coordinating  Committee 
(FRPCC)  advises  the  public  that  the 
FRPCC  will  meet  on  July  30.  2003  in 
Washington,  DC. 

DATES:  The  meeting  will  be  held  on  July 
30.  2003,  at  9  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
Holiday  Inn  Capitol.  Columbia 
Ballroom.  550  C  Street,  SW., 
Washington,  DC  20024. 

FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Tenorio.  FEMA,  500  C  Street.  SW.. 
Washington,  DC  20472.  telephone  (202) 


646-2870;  fax  (202)  646-4321;  or  e-mail 

pat.tenorio@dhs.gov. 

SUPPLEMENTARY  INFORMATION:  The  role 
and  functions  of  the  FRPCC  are 
described  in  44  CFR  351.10(a)  and 
351.11(a).  The  Agenda  for  the  upcoming 
-FRPCC  meeting  is  expected  to  include: 
(1)  Introductions.  (2)  Federal  agencies' 
updates.  (3)  reports  from  FRPCC. 
subcommittees,  (4)  old  and  new 
business,  and  (5)  business  from  the 
floor. 

The  meeting  is  open  to  the  public, 
subject  to  the  availability  of  space. 
Reasonable  provision  will  be  made,  if 
time  permits,  for  oral  statements  from 
the  public  of  not  more  than  five  minutes 
in  length.  Any  member  of  the  public 
who  wishes  to  make  an  oral  statement 
at  the  July  30.  2003,  FRPCC  meeting 
should  request  time,  in  writing,  from  W. 
Craig  Conklin,  FRPCC  Chair,  FEMA.  500 
C  Street,  SW..  Washington.  DC  20472. 
The  request  should  be  received  at  least 
five  business  days  before  the  meeting. 
Any  member  of  the  public  who  wishes 
to  file  a  written  statement  with  the    ' 
FRPCC  should  mail  the  statement  to: 
Federal  Radiological  Preparedness 
Coordinating  Committee,  c/o  Pat 
Tenorio,  FEMA.  500"^C  Street.  SW.. 
Washington.  DC  20472. 

W.  Craig  Conklin. 

Director,  Technological  Services  Division, 
Office  of  National  Preparedness,  Federal 
Emergency  Management  Agency,  Chair, 
Federal  Radiological  Preparedness 
Coordinating  Committee. 
[FR  Doc.  03-14488  Filed  6-9-03;  8:45  am] 

BILIJNG  COOE  6718-06-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4818-N-07] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment: 
Section  8  Random  Digit  Dialing  Fair 
Marltet  Rent  Telephone  Survey 

AGENCY:  Office  of  Policy  Development 
and  Research.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork , 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposed. 

DATES:  Comments  Due  Date:  August  11, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  .should  refer  to 
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the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Reports  Liaison  Officer,  Office  of  Policy 
Development  and  Research,  Department 
of  Housing  and  Urban  Development, 
451  7th  Street,  SW.,  Room  8222, 
Washington.  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marie  Lihn,  Economic  and  Market 
Analysis  Division,  Office  of  Policy 
Development  and  Research,  Department 
of  Housing  and  Urban  Development, 
451  7th  Street,  SW..  Room  8222, 
Washington,  DC  20410;  telephone  (202) 
708-0590,  extension  5866;  e-mail 
marie_l.    Iihn@hud.gov.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Lihn. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Housing  and  Urban 
Development  will  submit  the  proposed 
information  collection  package  to  OMB 
for  review  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 


(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  the  use  of 
appropriate  automated  collection 
techniqiies  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Section  8  Random 
Digit  Dialing  Fair  Market  Rent 
Telephone  Survey. 

OMB  Control  Number:  2528-0142. 

Description  of  the  need  for  the 
information  and  proposed  use:  This 
provides  HUD  with  a  fast,  inexpensive 
way  to  estimate  and  update  Section  8 
Fair  Market  Rents  (FMRs)  in  areas  not 
covered  by  AHS  or  CPI  surveys,  and  in 
areas  where  FMRs  are  believed  to  be 
incorrect.  It  also  provides  estimates  of 
annual  rent  changes.  Section  8(C)(1)  of 
the  United  States  Housing  Act  of  1937 
requires  the  Secretary  to  publish  Fair 
Market  Rents  (FMRs)  annually  to  be 
effective  on  October  1  of  each  year. 
FMRs  are  used  for  the  Section  8  Rental 
Certificate  Program  (including  space 
rentals  by  owners  of  manufactiued 
homes  under  that  program);  the 
Moderate  Rehabilitation  Single  Room 


Telephone  surveys: 

Numt>er  who  pick  up  phone  but  are  screened  out 
Total  interviewed  (movers  aiKl  stayers)  

Mail  sun/eys 

Annual  total  .' 


Number  of 

phone  calls 

made 


Occupancy  program;  housing  assisted 
under  the  Loan  Management  and 
Property  Disposition  Programs;  payment 
standards  for  the  Rental  Voucher 
Program;  and  any  other  programs  whose 
regulations  specify  their  use. 

Random  digit  dialing  (RDD)  telephone 
surveys  have  been  used  for  several  years 
to  adjust  FMRs.  These  surveys  are  based 
on  a  sampling  procedure  that  uses 
computers  to  select  statistically  random 
samples  of  telephone  numbers  to  locate 
certain  types  of  rental  housing  units  for 
surveying.  HUD  contracts  with  a  private 
company  to  conduct  two  types  of  RDD 
surveys:  (1)  Approximately  50 
individual  FMR  areas  are  surveyed 
every  year  to  test  the  accuracy  of  their 
FMRs;  (2)  In  addition,  20  RDD  surveys 
are  conducted  very  year  to  provide 
updating  factors  for  FMRs  not  surveyed 
individually  and  for  Annual  Adjustment 
Factors  (AAFs).  These  surveys  are 
conducted  in  the  non-metropolitan 
portions  of  all  10  HUD  regions,  and  in 
the  10  metropolitan  portions  of  the 
regions  that  do  not  have  their  own 
Consumer  Price  Index  (CPI)  surveys. 

Members  of  affected  public: 
Individuals  or  households  living  in 
areas  surveyed. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response: 


Average  min- 
utes each 


416,970 

42.205 

3.984 

463,159 


1.16 
4.32 
5.00 


Minutes 


484,942 

182,364 

19,920 

687,226 


Hours 


8,082 

3,039 

.332 

11,454 


Status  of  the  proposed  information 
collection:  Pending  OMB  approval. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C.  Chapter  35,  as  amended: 
and  section  8(C)(1)  of  the  United  States 
Housing  Act  of  1937. 

Dated:  |une  5.  2003. 
Christopher  D.  Lord, 
Deputy  Assistant,  Secretary  for  Policy 
Development. 
[FR  Doc.  03-14595  Filed  8-9-03:  8:45  am] 

HUJNOCOOE  4210-62-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Wildlife 
and  Plants;  Status  Review  and  12- 
Month  Finding  for  a  PetKlon  To  List  the 
Washington  Population  of  the  Western 
Gray  Squirrel 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  12-month  petition 

finding. 

summary:  We.  the  U.S.  Fish  and 
Wildlife  Service  (Service),  announce  a 
12-month  finding  for  a  petition  to  list  a 
distinct  population  segment  (DPS)  of  the 
western  gray  squirrel  (Sciurus  griseus 
griseus)  in  Washington,  in  accordance 


with  the  Endangered  Species  Act  of 
1973.  as  amended.  After  reviewing  the 
best  scientific  and  commercial 
information  available,  we  find  that  the 
petitioned  action  is  not  warranted 
because  the  petitioned  entity  is  not  a 
DPS  and.  therefore,  not  a  listable  entity. 
Additionally,  we  evaluated  the 
Washington  populations  of  the  western 
gray  squirrel  relative  to  the  entire  range 
of  the  subspecies  and  determined  that 
the  Washington  populations  collectively 
do  not  constitute  a  significant  portion  of 
the  range  of  the  subspecies.  We  ask  the 
public  to  submit  to  us  any  new 
information  that  becomes  available 
concerning  the  status  of  or  threats  to 
this  subspecies.  This  information  will 
help  us  monitor  emd  encourage  the 
conservation  of  this  subspecies. 


DATES:  The  finding  announced  in  this 
docimient  was  made  on  May  30,  2003. 
Although  further  listing  action  will  not 
result  from  this  finding,  we  request  that 
you  submit  new  information  concerning 
the  status  of  or  threats  to  this  subspecies 
whenever  it  becomes  available. 
ADDRESSES:  You  may  send  data, 
information,  or  questions  concerning 
this  finding  to  the  Manager.  U.S.  Fish 
and  Wildlife  Service.  Western 
Washington  Fish  and  Wildlife  Office. 
510  Desmond  Drive  SE,  Suite  102. 
Lacey.  WA  98503.  In  order  to  inspect 
the  petition,  the  administrative  finding, 
supporting  information,  and  comments 
received,  you  may  make  an  appointment 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Berg,  Manager,  Western  Washington 
Fish  and  Wildlife  Office  (see 
ADDRESSES)  (telephone  360/753-9440, 
facsimile  360/753-9405). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act  of  1973.  as  amended  (Act) 
(16  U.S.C.  1531  etseq.),  requires  that, 
for  any  petition  to  revise  the  List  of 
Threatened  and  Endangered  Species 
that  contains  substantial  scientific  or 
commercial  information  that  listing  may 
be  warranted,  we  make  a  finding  vkithin 
12  months  of  the  date  of  the  receipt  of 
the  petition  on  whether  the  petitioned 
action  is  (a)  not  warranted,  or  (b) 
warranted,  or  (c)  warranted  but 
precluded  by  other  pending  proposals. 
Such  1 2-month  findings  are  to  be 
published  promptly  in  the  Federal 
Register. 

On  January  4,  2001.  we  received  a 
petition  dated  December  29.  2000,  from 
the  Northwest  Ecosystem  Alliance. 
Bellingham.  Washington,  and  the 
Tacoma  Audubon  Society,  University 
Place.  Washington.  The  petition 
requested  an  emergency  rule  to  list  the 
Washington  population(s)  of  the 
western  gray  squirrel  (Sciurus  griseus 
griseus)  as  threatened  or  endangered 
under  the  Act  or.  alternatively,  the 
immediate  emergency  listing  of  just  the 
southern  Puget  Soimd  population  of 
western  gray  squirrels,  followed  by  a 
later  consideration  of  the  "full 
Washington  State  distinct  population 
segment  imder  the  standard  processing 
requirements."  On  October  29.  2002.  we 
announced  an  initial  petition  finding  in 
the  Federal  Register  (67  FR  65931) 
concluding  the  petition  presented 
substantial  information  to  indicate  there 
may  be  one  or  more  distinct  population 
segments  (DPS)  of  western  gray  squirrels 
in  Washington  for  which  listing  may  be 


Federal  Register /Vol.  68,  No.  Ill /Tuesday,  June  10,  2003 /Notices 


34629 


warranted.  We  are  making  this  12- 
month  petition  finding  in  accordance 
with  a  court  order  to  complete  this 
finding  by  June  1.  2003  (Northwest 
Ecosystem  Alliance  v.  U.S.  Fish  and 
Wildlife  Service  (CV  No.  02-945  KI 
(D.OR)). 

Taxonomy  ^ 

The  western  gray  squirrel  belongs  to 
the  mammalian  order  Rodentia.  the 
suborder  Sciurognathi.  and  the  family 
Sciuridae.  There  are  three  subspecies  of 
western  gray  squirrel:  Sciurus  griseus 
griseus,  which  ranges  from  central 
Washington  to  the  western  Sierra 
Nevada  Range  in  central  California;  S.  g. 
nigripes,  which  ranges  from  south  of 
San  Francisco  Bay  in  the  central 
California  Coast  Range  to  San  Luis 
Obispo  County;  and  S.  g.  anthonyi, 
which  ranges  from  the  southern  tip  of 
the  Coast  Range  (neeir  San  Luis  Obispo, 
California)  into  south-central  California 
(Hall  1981).  Sciurus  griseus  griseus  was 
'described  from  a  squirrel  seen  by  Lewis 
and  Clark  at  The  Dalles  in  Wasco 
County,  Oregon  (Bailey  1936;  Hall 
1981). 

The  western  gray  squirrel  is  the 
largest  native  tree  squirrel  in  the  Pacific 
Northwest  and  is  the  only  member  of 
the  genus  Sciurus  native  to  Washington. 
Two  other  members  of  the  genus  found 
in  Washington  are  introduced  species: 
the  eastern  gray  squirrel  (S. 
carolinensis)  and  the  fox  squirrel  (S. 
niger)  (Washington  Department  of 
Wildlife  (WDW)  1993).  Other  common 
names  applied  to  this  subspecies 
include  the  silver-gray  squirrel  (Bailey 
1936;  Booth  1947;  Maser  et  al.  1981), 
California  gray  squirrel  (Grinnell  and 
Storer  1924;  Couch  1926),  Oregon  gray 
squirrel  (Bowles  1921),  Columbian  gray 
squirrel  (Bailey  1936),  banner-tail 
(Scheffer  1923).  and  gray  squirrel 
(Bowles  1920.  Booth  1947). 

Description  and  Natural  History 

Western  gray  squirrels  are  silvery-gray 
with  dark  flanks  and  creamy  white 
underneath.  The  tail  is  long,  bushy,  and 
edged  with  white;  darker  hafrs  in  the 
tail  give  it  a  pepper-gray  frtjst  effect. 
Large  ears  without  tufts  also  distinguish 
the  western  gray  squirrel  from  other  tree 
squirrels.  There  is  a  light  reddish-brown 
wash  on  the  backs  of  the  ears,  but 
otherwise  the  western  gray  squirrel  is 
entirely  gray.  To  some  extent  it 
resembles  the  eastern  gray  squirrel, 
native  to  the  eastern  United  States  but 
introduced  into  the  range  of  the  western 
gray  squirrel.  However,  eastern  gray 
squirrels,  which  are  smaller  in  size,  also 
have  smaller  tails  and  rufous  (reddish) 
coloration  on  the  head,  back,  flanks,  and 


underparts  (WDW  1993;  Carraway  and 
Verts  1994;  Ryan  and  Carey  1995a). 

Body  measurements  of  western  gray 
squirrels  can  be  variable.  Adult  weights 
can  range  fix)m  18  to  33  ounces  (520  to 
942  grams).  Total  lengths  (inclusive  of 
body  and  tail)  may  range  from  20-to  24 
inches  (ii))  (500  to  615  millimeters 
(mm)),  with  tail  lengths  ranging  on 
average  from  9  to  15  in  (240  to  381  mm) 
and  body  lengths  ranging  from  10  to  1 5 
in  (265  to  391  mm)  (Hall  1981;  Carraway 
and  Verts  1994).  Based  on  the  results  of 
four  studies,  body  measurements  of 
western  gray  squirrels  in  Klickitat 
County,  Washington,  were  found  to  be 
significantly  larger  than  elsewhere  in 
the  subspecies 'range  (Mary  Linders, 
Washington  Department  of  Fish  and 
Wildlife  (WDFW),  pers.  comm.  2003d). 

Western  gray  squirrels  are  arboreal 
(adapted  for  living  in  trees)  and, 
although  they  forage  on  the  ground,  they 
rarely  stray  far  from  trees.  They  use  tree 
canopies  for  escape,  cover,  and  nesting. 
Western  gray  squirrels  can  move  rapidly 
and  cover  long  distances  among  tree 
canopies  when  canopy  conditions 
permit.  A  contiguous  tree  canopy  that 
allows  arboreal  travel  for  at  least  198 
feet  (ft)  (60  meters  (m))  around  the  nest 
is  an  important  feature  of  western  gray 
squirrel  habitat  (Ryan  and  Carey  1995a). 

Western  gray  squirrels  avoid  open 
spaces;  in  the  Puget  Trough,  western 
gray  squirrels  will  not  cross  the  prairie 
to  use  an  isolated  tree  (Ryan  and  Carey 
1995a).  Western  gray  squirrels,  when 
released  fttjm  traps  and  pointed  toward 
openings,  did  not  cross  the  prairie  or 
open  areas  any  larger  than  about  40  ft 
(12  m).  Movements  across  relatively 
open  areas  to  small  groups  of  trees  or 
small  habitat  patches  can  be  facilitated 
by  scattered  saplings  and  small  trees  in 
fence  lines  or  in  the  open  areas.  For 
example,  one  radio  telemetered  squirrel 
was  observed  in  a  group  of  three 
isolated  trees  separated  from  the  main 
stand  by  scattered  individual  trees.  The 
distance  of  movement,  which  is  rapidly 
completed,  across  a  relatively  open  area 
with  scattered  trees  may  be  about  150  ft 
(50  m)  (M.  Linders,  pers.  comm.  2003a). 

Ryan  and  Carey  (1995b)  found  that 
western  gray  squirrels  on  Fort  Lewis 
Military  Reservation  (Fort  Lewis)  in 
Washington  were  rarely  seen  in  small 
(less  than  5  ac  (2  ha)),  isolated  piu^  oak 
stands  or  in  pure  Douglas-fir 
[Pseudotsuga  menziesii)  stands  away 
from  oaks.  Western  gray  squirrels 
preferred  stands  with  a  mixture  of 
conifers,  oaks,  and  other  food-bearing 
tree  species,  and  were  seen  njost  often 
in  stands  greater  than  5  acres  (ac)  (2 
hectares  (ha))  in  size  and  not  more  than 
1,280  ft  (390  m)  away  from  water. 
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In  Washington,  and  elsewhere  within 
the  subspecies"  range,  the  principal  food 
is  acorns,  although  the  seeds  of  Douglas- 
fir  and  other  conifers  are  also  eaten 
(Dalquest  1948).  While  pine  nuts  and 
acorns  are  considered  essential  foods  for 
storing  body  fat  and  conditioning 
western  gray  squirrels  for  winter,  green 
vegetation,  seeds  and  nuts  of  trees  and 
shrubs,  fleshy  fruits,  mushrooms,  and 
other  foods  are  also  consumed. 
Hypogeous  fungi  (underground  fungi 
such  as  truffles)  comprise  a  large 
portion  of  the  western  gray  squirrel  diet 
(WDW  1993;  Carraway  and  Verts  1994; 
Ryan  and  Carey  1995a). 

The  western  gray  squirrel  is  in  the 
northern  portion  of  its  range  in 
Washington,  where  the  diversity  of 
mast-producing  tree  species  is  less  than 
in  Oregon  or  California.  "Mast" 
includes  fruits  and  nuts  used  as  a  !ood 
source  by  wildlife.  A  decreased 
diversity  of  food  resources  increases  the 
likelihood  that  concurrent  mast  failures 
could  seriously  afi^ect  the  survivability 
of  a  mast  dependent  species  such  as  the 
western  gray  squirrel  population  (Ryan 
and  Carey  1995a.  b;  Linders  2000). 

Western  gray  squirrels  require  a  year- 
round  source  of  water.  On  Fort  Lewis, 
western  gray  squirrels  select  forested 
stands  within  1.800  ft  (559  m)  of 
permanent  water  (Ryan  and  Carey 
1995b).  The  majority  of  nests  at  one  site 
in  Okanogan  County.  Washington  were 
within  0.6  mile  (mi)  (1  kilometer  (km)) 
of  water,  with  a  maximum  distance  of 
1  mi  (1.6  km)  (M.  Linders.  pers.  comm. 
2003d).  Western  gray  squirrels  drink 
freely  from  permanent  and  intermittent 
water  sources,  including  lakes,  marshes, 
rivers,  streams,  and  puddles  (Ryan  and 
Carey  1995a). 

Western  gray  squirrels  are  active 
throughout  the  day.  but  are  most  active 
in  the  morning.  They  were  observed 
from  dawn  to  dusk  and  year  round  on 
Fort  Lewis;  no  nocturnal  activity  has 
been  observed.  Western  gray  squirrels 
are  most  active  in  August  and 
September,  when  they  are  collecting 
and  storing  food  for  winter,  and  they  are 
less  visible  in  June  and  July  (Ryan  and 
Carey  1995a). 

Home  range  sizes  can  differ  with  age. 
sex.  location,  population  density,  and 
from  year  to  year.  Home  range  size 
increases  with  social  rank  and  the 
number  of  nests  used  by  an  individual. 
Typically,  home  range  sizes  for  western 
gray  squirrels  vary  across  the 
subspecies'  range  from  1.2  ac  (0.5  ha) 
recorded  for  males  in  a  city  park  in 
California,  to  16  ac  (6.5  ha)  in  northern 
Oregon.  Recorded  home  ranges  of 
females  vary  from  0.3  ac  (0.1  ha)  in 
California  to  42  ac  (17  ha)  in  Oregon  in 
the  summer  (Ryan  and  Carey  1995a). 


However,  a  study  on  the  Klickitat 
Wildlife  Area  in  Klickitat  County. 
Washington,  documented  average  home 
range  sizes  of  180  ac  (73  ha)  for  males 
and  52  ac  (21  ha)  for  females  (Linders 
2000).  These  home  range  estimates  from 
Klickitat  County  were  significantly 
larger  than  in  other  parts  of  the 
subspecies'  distribution.  However, 
methods  used  to  determine  home  range 
sizes  may  be  a  source  of  variability 
(Ryan  and  Carey  1995a). 

Western  gray  squirrels  use  two  types 
of  stick  pests:  large,  round,  covered 
shelter  nests  are  used  in  winter,  and 
broad  platforms  are  for  seasonal  or 
temporary  use  (Ryan  and  Carey  1995a). 
Cavity  nests  are  also  used  for  rearing 
young  and  for  sleeping  at  other  times 
(Carraway  and  Verts  1994).  Western 
gray  squirrels  frequently  use  more  than 
one  nest,  with  different  individuals 
often  occupying  the  same  nest  on 
successive  nights:  two  squirrels  rarely 
occupy  the  same  nest  simultaneously 
(Linders  2000).  Construction  and  use  of 
multiple  nests  by  individual  squirrels, 
overlap  in  use,  and  the  fact  that  nests 
may  remain  intact  for  3  to  5  years  makes 
it  difficult  to  associate  the  number  of 
nests  with  an  estimate  of  the  population 
size.  As  an  example,  in  Klickitat 
County,  most  pregnant  and  lactating 
females  used  cavity  nests  in  oaks  and 
averaged  14.3  nests  each,  significantly 
more  than  the  3.5  nests  per  squirrel 
reported  for  southern  Oregon. 

Males  reach  sexual  maturity  at  1  year 
and  females  at  10  toll  months  of  age. 
In  western  Washington,  breeding  occurs 
from  January  to  September,  and 
lactating  females  have  been  observed 
from  May  to  August  (Ryan  and  Carey 
1995a;  M.  Linders.  pers.  comm.  2003d). 
Most  researchers  believe  western  gray 
squirrels  have  only  one  litter  each  year, 
although  there  is  some  indirect  evidence 
to  indicate  two  litters  may  be 
biologically  possible,  but  uncommon 
(Ryan  and  Carey  1995a).  Litter  counts 
ranged  from  one  to  five,  averaging  about 
2.6  young/litter  over  a  3-year  period  (M. 
Linders.  pers.  comm.  2003d). 

Distribution 

Historically,  the  western  gray 
squirrel's  distribution  was  widespread 
throughout  Washington.  Oregon. 
California,  and  in  western  Nevada  along 
the  base  of  the  Carson  Range  and  in 
Washoe  County  (Dalquest  1948). 
Currently,  the  subspecies  is  rare  in 
Nevada  and  absent  from  the  Central 
Valley  in  California.  Western  gray 
squirrels  still  occur  in  the  interior  valley 
margin  of  the  Cascade  Mountains  in 
Oregon  and  Washington;  the  foothills  of 
the  Coast  Range  in  Oregon;  the  Sierra 
Nevada.  Tehachapi.  Little  San 


Bernardino,  Santa  Rosa,  and  Laguna 
Mountains  in  central  and  southern 
California;  and  westward  through  the 
Coast  Ranges  of  California  (Carraway 
and  Verts  1994).  In  California,  the 
western  gray  squirrel  is  fairly  common 
in  the  Klamath  Mountains  of  northern 
California,  and  the  Transverse  and 
Peninsular  Ranges  of  southern 
California  (California  Department  of 
Fish  and  Game  (CDFG)  1990).  In 
Oregon,  the  western  gray  squirrel 
distribution  extends  along  the 
southwestern  foothills  of  the  Coast 
Range  northward  to  Coos  Bay,  and  north 
along  the  eastern  side  of  the  Coast  Range 
and  along  both  sides  of  the  Cascade 
Mountains  into  Washington  (Verts  and 
Carraway  1998). 

Western  gray  squirrels  in  Washington 
once  ranged  from  southern  Puget  Sound 
south  to  the  Columbia  River,  east  along 
the  Columbia  River  Gorge  in  the 
southern  Cascades,  and  north  along  the 
eastern  slopes  of  the  Cascades  to  Lake 
Chelan.  Documentation  for  western  gray 
squirrels  includes  records  for  Pierce. 
Thurston.  Grays  Harbor.  Lewis,  Clark. 
Skamania,  Klickitat.  Yakima,  Kittitas. 
Chelan,  and  Okanogan  Counties  in 
Washington.  There  is  one  record  from 
extreme  northeastern  Whatcom  County, 
probably  associated  with  western  gray 
squirrels  in  the  northern  Cascade 
Mountains  (WDW  1993;  WDFW  2002). 
Currently  in  Washington,  the  western 
gray  squirrel  distribution  has  been 
reduced  to  three  geographically  isolated 
western  gray  squirrel  populations  in 
Washington:  the  "Puget  Trough" 
population,  now  centered  in  Thurston 
and  Pierce  Counties  in  the  Puget  Sound 
region;  tile  "South  Cascades" 
population  in  extreme  eastern  Skamania 
County  and  Klickitat  and  Yakima 
Counties;  and  the  "North  Cascades" 
population  in  Chelan  and  Okanogan 
counties  (Bayrakgi  et  al.  2001.  WDW 
1993).  The  distribution  of  western  gray 
squirrels  in  each  of  these  counties  is 
limited. 

Status  Review 

On  October  29.  2002.  we  published  a 
positive  initial  90-day  administrative 
finding  on  the  petition  to  list  the 
Washington  population  of  the  western 
gray  squirrel  in  the  Federal  Register 
indicating  the  petitioned  action  may  be 
warranted  (67  PR  65931).  At  that  time, 
we  requested  public  comments  on  this 
initial  finding  and  any  additional 
information,  conunents.  and  suggestions 
from  the  public,  governmental  agencies, 
the  scientific  community,  industry,  and 
any  other  interested  parties  concerning 
the  status  of  the  subspecies  throughout 
its  range  in  Washington.  Oregon, 
California,  and  Nevada.  We  asked  for 


information  regarding  the  subspecies' 
historic  and  current  distribution,  habitat 
conditions  and  use,  biology  and 
ecology,  threats,  and  ongoing 
conservation  measures  for  the 
subspecies  and  its  habitat.  We  requested 
any  available  information  on  the  three 
Washington  populations  of  the  western 
gray  squirrel  concerning  (1)  the  genetics 
of  these  populations  as  they  relate  to 
each  other  and  to  the  closest 
populations  in  Oregon;  (2)  the  extent  to 
which  the  two  populations  east  of  the 
Cascade  Mountains  are  discrete  from 
each  other;  (3)  current  status  and  trends 
of  each  of  these  populations;  (4)  the 
presence  of  the  subspecies  on  additional 
public  or  private  lands;  (5) 
identification  of  the  current  specific 
threats  to  each  of  the  populations;  and 
(6)  any  additional  information 
supporting  the  DPS  analysis  of 
significance,  as  defined  in  our  DPS 
policy  (61  FR  4722),  of  each  of  these 
populations  to  the  subspecies  as  a ' 
whole. 

We  received  comments,  inibrmation. 
and  data  concerning  the  status  of  the 
western  gray  squirrel  from  27 
individuals.  State  and  local  agencies, 
nongovernmental  organizations, 
industries,  museums,  and  universities. 
Some  commenters  expressed  only 
support  for  or  opposition  to  a  potential 
listing  without  providing  additional 
documentation.  Information  or  data 
from  more  substantive  comments  are 
incorporated,  where  appropriate,  and 
concerns  raised  in  the  comments  are 
addressed  throughout  this  petition 
finding.  We  also  reviewed  information 
from  peer-reviewed  journal  articles, 
agency  reports  and  file  documents, 
telephone  interviews,  and 
correspondence  with  biologists  familiar 
with  the  western  gray  squirrel. 

Western  Gray  Squirrel  Status  Summary 

The  rangewide  status  review  initiated 
in  the  90-day  petition  finding  (67  FR 
65931)  entailed  obtaining  and 
considering  the  best  scientific  and 
commercial  information  available  to 
assist  us  in  our  DPS  analysis  for  the 
western  gray  squirrel  in  Washington. 

Nevada 

Western  gray  squirrels  are  considered 
uncommon  in  Nevada.  They  are  only 
found  on  the  Carson  Range  in  west- 
central  Nevada  where  they  are  yearlong 
residents;  they  are  not  documented  to 
currently  occur  elsewhere  in  Nevada 
(Biological  Resources  Research  Center, 
University  of  Nevada-Reno  (UNR)  2003). 
Johnson  (1954)  reported  collection  of 
the  subspecies  in  Washoe  County  near 
the  California  State  line,  and 
observations  of  individuals  along  the 
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base  of  the  Carson  Range.  Hall  (1981) 
cites  marginal  records  in  Verdi  and  just 
southwest  ot  Carson  City. 

The  Nevada  western  gray  squirrel 
population  probably  represents  a 
migrant  population  from  the  Sierra 
Nevada  in  California  on  the  fringe  of  the 
subspecies'  range  (UNR  2003).  Although 
western  gray  squirrels  occur  along  the 
west  slope  of  the  Sierra  Nevada,  up  to 
7,700  ft  (2,347  m)  at  times,  they 
probably  crossed  into  Nevada  fitjm 
lower  elevations  in  the  northern  Sierra 
Nevada.  The  subspecies  has  never  been 
wide-ranging  in  Nevada,  and  its  limited 
range  in  Nevada  is  probably  related  to 
the  absence  of  oak  trees  (Johnson  1954). 

The  western  gray  squirrel  is  a 
"protected  species"  under  the  Nevada 
Administrative  Code  (NAC)  (NAG 
503.030).  There  is  no  open  season  on 
species  classifiedas  protected  (NAC 
503.090).  according  to  criteria  specified 
in  NAC  503.103.  The  National  Heritage 
Status  Rank  for  the  western  gray  squirrel 
in  Nevada  is  S4  (Apparently  Secure) 
(NatureServe  Explorer  2002). 

Current  distribution  and  population 
sizes  in  Nevada  have  not  been 
documented.  Although  small  and 
possibly  isolated  from  other  populations 
in  the  subspecies'  range  in  California, 
this  westfeni  gray  squirrel  population 
has  apparently  never  been  large.  Two  - 
public  comments  in  response  to  our 
request  for  information  in  the  90-day 
finding  provided  data  suggesting  that 
western  gray  squirrels  are  "common  in 
the  Lake  Tahoe  basin,  especially  in  the 
urbanized  areas  of  the  basin"  (J.  Shane 
Romsos.  Tahoe  Regional  Planning 
Agency  (NV),  pers.  comm.  2002)  and  are 
"common  and  well-adapted  to  the 
urban/forest  interface  setting  in  South 
Lake  Tahoe,  California"  (Peter 
Maholland.  California  Tahoe 
Conservancy,  pers.  comm.  2002). 
Western  gray  squirrels  are  apparently 
adapted  to  habitat  and  food  sources 
available  in  these  urbanized  areas. 

California 

The  western  gray  squirrel  is  fairly 
common  in  California  where  it  occupies 
mature  stands  of  most  conifer, 
hardwood,  and  mixed  hardwood-conifer 
habitats  in  the  Klamath,  Sierra  Nevada, 
Tehachapi.  Little  San  Bernardino,  Santa 
Rosa.  Lagima  Mountains,  and 
Transverse  and  Peninsular  Ranges. 
Western  gray  squirrels  are  also  found  in 
riparian  stands  and  other  suitable 
habitats  in  the  Sacramento  Valley 
(CDFG  1990): 

The  western  gray  squirrel  is  a 
regulated  game  species  in  California. 
CDFG  bases  hunting  regulations  on 
estimates  of  approximately  12  million 
ha  (30  million  ac)  of  western  gray 


squirrel  habitat,  not  including  orchards, 
that  are  occupied  by  approximately  18 
million  squirrels  just  before  the 
breeding  season.  Their  estimates 
include  an  average  net  increase  of  about 
1.2  million  squirrels  annually,  after 
assimiing  a  50  percent  juvenile 
mortality,  a  50  percent  adult  mortality, 
and  a  hunting  harvest  rate  of  less  than 
1  percent  each  year.  Their  conclusions, 
based  on  these  estimates,  are  that 
hunting  mortality  does  not  have  adverse 
effects  on  the  western  gray  squirrel 
populations,  and  that  environmental 
and  density-dependent  mechanisms 
help  keep  the  populations  in  check  with 
their  habitats  (CDFG  2002).  Also.  CDFG 
data  indicate  the  niunber  of  tree  squirrel 
hunters  has  declined  from  a  high  of 
about  68.000  in  the  late  1960s  to  about 
12.000  hunters  in  2000.  The  number  of. 
tree  squirrels  harvested  has  declined 
from  a  peak  of  about  350,000  in  the  late 
1970s  to  about  75.000  tree  squirrels 
harvested  in  2000  (CDFG  2002). 

The  National  Heritage  Status  Rank  for 
the  western  gray  squirrel  in  California  is 
S4  (Apparently  Secure)  and  S5  (Secure) 
(NatureServe  Explorer  2002).  None  of 
the  subspecies  of  the  western  gray 
squirrel  is  included  on  the  CDFG 
"special  animal"  list.  This  list  is  a 
general  term  referring  to  all  of  the  taxa 
the  California  Natural  Diversity  Data 
Base  is  interested  in  tracking,  regardless 
of  their  legal  and  protection  status 
(CDFG  1999). 

Several  conservation  programs, 
policies,  and  regulations  help  maintain 
western  gray  squirrel  habitat  in 
California.  The  Integrated  Hardwood 
Range  Management  Program, 
established  in  1986.  aims  to  maintain, 
and  increase  where  possible,  acreage  of 
California's  hardwood  range  resources. 
In  2001.  the  Oak  Woodlands 
Conservation  Act  created  the  Oak 
Woodlands  Conservation  Fund  for  . 
conservation  actions  to  preserve  oak 
woodlands  and  guidelines  for  the 
program  are  under  development.  The 
California  Forest  Practice  Rules  provide' 
regulations  for  maintaining  hardwood 
and  riparicm  components  during  timber 
harvest  planning.  California  Partners  in 
Flight  prepared  an  oak  woodland  bird 
conservation  plan  to  conserve  and 
restore  oak  woodlands,  which  will  help 
maintain  western  gray  squirrel  habitats 
and  populations.  The  1985  hardwood 
conservation  policy  and  1989  hardwood 
guiddines  developed  by  the  California 
Fish  and  Game  Commission  are  used  as 
references  to  ensure  hardwood 
conservation  measures  are  considered  in 
all  project  proposals  reviewed  under  the 
California  Environmental  Quality  Act     - 
(Patrick  Lauridson.  CDFG.  in  litt.  2002). 
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Oregon 

There  are  no  historical  or  current 
population  data  for  the  western  gray 
squirrel  in  Oregon,  but  based  on  Bailey 
(1936)  and  anecdotal  information 
(Marshall  et  al.  1996),  the  numbers  and 
distribution  of  western  gray  squirrels 
appear  to  be  much  reduced.  The  Natural 
Heritage  Rank  for  the  western  gray 
squirrel  in  Oregon  is  S4?  {i.e.,  the 
subspecies  is  not  rare  and  apparently 
secure,  but  with  cause  for  long-term 
concern;  the  "?"  indicates  the  assigned 
rank  is  uncertain)  (Oregon  Natural 
Heritage  Program  2001). 

Oregon  maintains  a  list  of  State 
threatened  and  endangered  species 
under  the  authority  of  ORS  496.172.  the 
Oregon  Endangered  Species  Act  of  1987 
(OESA)  (Oregon  Administrative  Rule 
(OAR)  635-100-100  to  635-100-130). 
which  helps  in  carrying  out  the  State's 
policy  of  preventing  the  serious 
depletion  of  any  indigenous  species. 
Oregon's  Sensitive  Species  Rule  (OAR 
635-100-040)  requires  the  Oregon 
Department  of  Fish  and  Wildlife 
(ODFW)  to  develop  and  maintain  a  State 
list  of  sensitive  vertebrate  species  that 
are  likely  to  become  threatened  or 
endangered  throughout  all  or  any 
significant  portion  of  their  range  in 
Oregon.  This  list  was  created  for  the 
purpose  of  encouraging  actions  that  will 
prevent  further  declines  in  species' 
populations  and  habitats  and  avoid  the 
need  for  listing  under  the  OESA.  The 
western  gray  squirrel  is  classified  by 
ODFW  as  a  sensitive  species  of 
"undetermined  status"  in  Oregon, 
which  indicates  the  subspecies  may  be 
susceptible  to  population  decline  of 
sufficient  magnitude  that  it  could 
qualify  for  State  classification  as 
endangered,  threatened,  critical,  or 
vulnerable  status,  but  additional 
research  is  needed  (ODFW  1997;  Oregon 
Natural  Heritage  Program  2001).  The 
basis  for  the  western  gray  squirrel's 
sensitive  species  classification  in 
Oregon  includes  population  declines 
caused  by  timber  harvesting  and 
competition  with  other  tree  squirrel 
species  (Marshal  et  al.  1996).  Western 
gray  squirrels  are  legally  hunted  in 
Oregon.  Hunting  restrictions  that  delay 
and  shorten  the  hunting  season  in 
north-central  Oregon,  however,  help 
avoid  take  of  lactating  females  (Marshal 
et  al.  1996). 

Washington 

The  western  gray  squirrel  was  once 
considered  one  of  the  most  commonly 
encountered  mammals  in  the  Pacific 
Northwest  (Bowles  1921).  The  western 
gray  squirrel  was  more  widely 
distributed  in  prehistoric  times. 


probably  ranging  throughout  western 
Washington  and  the  Cascade  Mountains 
in  association  with  oak  communities, 
but  has  diminished  in  recent  times 
along  with  the  decrease  in  distribution 
of  oak  woodlands  (Rodrick  1987;  WDW 
1993).  One  hypothesis  sijggests  that  the 
western  gray  squirrel  migrated 
northward  into  Washington  with  the 
spread  of  Oregon  (Garry)  white  oak 
[Quercus  garryana)  from  the  Willamette 
Valley  in  Oregon.  Dalquest  (1948) 
described  the  western  gray  squirrel  in 
Washington  as  being  a  species  "of  oak 
woods  rather  than  coniferous  forest" 
with  its  geographic  range  largely 
regulated  by  the  distribution  of  oaks, 
especially  Oregon  white  oak.  The  range 
of  this  subspecies  in  Washington, 
formerly  widespread  in  the  oak-conifer 
forests,  is  now  less  widely  distributed 
and  limited  to  small  scattered 
populations  that  follow  the  range  of 
Oregon  white  oak  (Ryan  and  Carey 
1995a:  WDFW  1995). 

In  Washington,  western  gray  squirrels 
once  ranged  from  southern  Puget  Sound 
south  to  the  Columbia  River,  east  along 
the  Columbia  River  Gorge  in  the 
southern  Cascade  Mountains,  and  north 
along  the  east  side  of  the  Cascade 
Mountains  to  Lake  Chelan  (Booth  1947; 
Larrison  1970).  During  the  last  century, 
the  western  gray  squirrel  distribution  in 
Washington  has  been  reduced  to  three 
geographically  isolated  western  gray 
squirrel  populations  in  Washington:  The 
"Puget  Trough"  population,  now 
centered  in  Thurston  and  Pierce 
Counties  in  the  Puget  Sound  region:  the 
"South  Cascades  "  population  in 
extreme  eastern  Skamania  County  and 
Klickitat  and  Yakima  Counties:  and  the 
"North  Cascades"  population  in  Chelan 
and  Okanogan  counties  (WDW  1993). 
The  National  Heritage  Status  Rank  for 
the  western  gray  squirrel  in  Washington 
is  S2  (imperiled)  (NatiireServe  Explorer 
2002). 

There  have  been  relatively  few  studies 
of  western  gray  squirrels  in  Washington. 
Early  literature  was  largely 
observational  and  anecdotal  (Bowles 
1920.  1921;  Scheffer  1923;  Couch  1926; 
Dalquest  1948;  Larrison  1970).  Recent 
studies  to  determine  western  gray 
squirrel  densities,  biology,  and  ecology 
have  not  been  consistent  in  objectives, 
effort,  or  techniques,  and  have  not  been 
directed  at  determining  the  status  and 
trends  of  the  subspecies  in  all  areas  of 
the  State. 

A  regional  assessment  of  the 
conservation  status  for  potential  western 
gray  squirrel  habitat  in  Washington 
determined  that  there  are  approximately 
1.8  million  ac  (719,035  ha)  of  potential 
western  gray  squirrel  habitat  in  the  state 
(M.  Linders.  pers.  comm.  2003d).  In  the 


Puget  Trough,  there  are  1.797  ac  (727 
ha)  of  occupied  habitat  remaining 
(David  Brittell,  WDFW.  in  litt.  2003). 
The  estimate  of  "occupied"  habitat  was 
based  on  western  gray  squirrels  and  nest 
locations  buffered  by  a  183-ac  (74-ha) 
circle,  the  average  home  range  size  for 
male  squirrels  in  Klickitat  County  (D. 
Britell.  in  litt.  2003).  A  1996  model  was 
developed  to  direct  survey  efforts  in 
Klickitat  County,  where  62.189  ac 
(25,167  ha)  were  identified  as  occupied. 
However,  application  of  the  buffering 
method,  developed  in  a  later  study,  to 
the  1996  potential  habitat  model 
indicated  there  may  be  only  56.607  ac 
(22,908  ha)  that  are  occupied  in 
Klickitat  County.  In  Chelan  and 
Okanogan  Counties,  3,094  ac  (1,252  ha) 
were  identified  as  occupied  (Cassidy  et 
al.  1997;  D.  Brittell,  in  litt.  2003). 

Puget  Trough  Population.  Bowles 
(1920.  1921)  stated  that  western  gray 
squirrels  were  in  the  Puget  Trough  as 
early  as  1896.  although  "by  no  means 
common"  at  that  time,  probably  because 
of  adverse  environmental  conditions 
and  lack  of  legal  protection.  He 
suggested  that  western  gray  squirrels 
had  always  been  in  Pierce  Coimty  in 
low  nimibers.  traveling  up  from  Oregon 
over  time  and  becoming  permanent 
residents  if  food  and  other  natural 
conditions  were  satisfactory.  Bowles 
reported  that  following  legal  protection 
about  1910.  there  was  an  "immense 
increase"  in  numbers  of  western  gray 
squirrels.  By  1921.  there  was  significant 
damage  to  trees  caused  by  western  gray 
squirrels  stripping  bark  for  food  in  the 
Pierce  County  area.  Squirrel  hunting 
was  reinstated  in  1926  and  continued 
until  1943,  except  for  a  localized  hunt 
in  Thurston  and  Pierce  Counties  in  1949 
and  1950.  The  western  gray  squirrel 
became  a  State  protected  species  in 
1954.  Although  records  show  that 
western  gray  squirrels  still  occurred  in 
the  Puget  Trough  in  the  1970s  and 
1980s,  they  had  become  increasingly 
rare  and  were  foiuid  only  in  isolated 
relict  populations  restricted  to  a  few 
locations  in  the  state  (Rodrick  1987, 
WDW  1993,  WDFW  2002). 

Current  population  estimates  of  the 
western  gray  squirrel  in  the  Puget 
Trough  area  are  limited.  In  southern 
Thurston  County,  the  last  western  gray 
squirrel  was  seen  in  the  late  1970s 
(WDFW  2002).  Surveys  during  1985  and 
1986  detected  western  gray  squirrels  on 
just  4  of  26  sites  (15  percent),  and  these 
were  confined  to  the  Fort  Lewis  area 
(Rodrick  1987).  In  Statewide  surveys  of 
40-ac  (16-ha)  survey  blocks  from  1994 
to  2000  by  WDFW.  western  gray 
squirrels  or  nest  locations  were  found  in 
9  of  100  (9  percent)  survey  blocks  in  the 
Puget  Trough,  hi  February  1996,  no 
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western  gray  squirrels  were  detected  in 
WDFW  surveys  in  Thurston  County  (D. 
Brittell.  in  litt.  2002).  Isolated 
occurrences  have  been  reported  in  the 
past  in  Grays  Harbor  and  Lewis 
Counties  (WDFW  2002),  and  more 
recently  in  Clark  County  (Tracy 
Fleming,  National  Air  and  Stream 
Improvement  Council,  pers.  conun. 
2003).  In  2002,  fewer  than  a  dozen 
sightings  of  western  gray  squirrels  were 
,  reported  (Dave  Clouse.  Fort  Lewis,  pers. 
comm.  2003). 

Although  the  western  gray  squirrel 
was  once  common  on  the  partially 
wooded  prairies  adjacent  to  Puget 
Sound,  the  surviving  Puget  Trough 
population  is  now  centered  on  Fort 
Lewis  in  southern  Pierce  and  northern 
Thiu^ton  Counties  where  the  largest 
area  of  oak  woodlands  remains.  From 
1992  to  1993,  156  western  gray  squirrel 
observations  were  documented  on  169 
sites  on  Fort  Lewis.  These  observations 
were  estimated  to  represent  81 
individual  western  gray  squirrels  on  44 
oak-conifer  sites  (Ryan  and  Carey 
1995b).  During  intensive  surveys  in 
1998  to  1999,  only  6  western  gray 
squirrels  in  only  4  percent  (5  of  133) 
suitable  habitat  stands  were  detected  in 
over  4,000  hoius  of  survey  effort.  The 
researchers  concluded  that  the  low 
western  gray  squirrel  population  on  Fort 
Lewis  is  at  a  high  risk  of  extirpation 
(Bayrakgi  et  al.  2001).  Subsequent 
western  gray  squirrel  sightings  included 
3  (including  1  road  kill)  in  2000  and  11 
(including  1  road  kill)  in  2002  (D. 
Clouse,  pers.  comm.  2003).  Factors  that 
may  have  influenced  the  decline  of 
western  gray  squirrels  on  Fort  Lewis 
"  include  (1)  poor  acorn  crops  or 
undependable  food  resources:  (2) 
drought  and  unavailability  of  water  in 
many  oak  ecotones;  (3)  road  kills;  (4) 
competition  with  eastern  gray  squirrel 
and  Douglas'  squirrels  [Tamiasciurus 
douglasifj;  (5)  reduction  in  quality  and 
quantity  of  oak  habitat:  (6)  diseases  and 
parasites;  and  (7)  predation  (Carey  and 
Harrington  2001). 

From  1993  to  1995.  The  Nature 
Conservancy  of  Washington  conducted 
surveys,  analyzed  nest  trees,  and 
trapped  western  gray  squirrels  on 
McChord  Air  Force  Base  (McChord 
AFB)  adjacent  to  Fort  Lewis.  Fifteen 
observations  of  western  gray  squirrels 
occiirred  at  6  different  locations  on 
McChord  AFB.  Most  of  these 
observations  (13)  occurred  in  1993,  with 
the  remaining  two  observations 
occurring  in  1995;  none  were  observed 
in  1994  (The  Natiu^  Conservancy  of 
Washington  and  Washington  Natural 
Heritage  Program  1996).  They 
hypothesized  that  western  gray  squirrels 
were  dispersing  from  Fort  Lewis  to 


McChord  AFB  to  use  acorns  and  other 
food  resources  when  available,  but  only 
when  environmental  conditions  were 
favorable  {e.g.,  when  water  sources  are 
available  in  wet  years).  In  the  mid- 
1990s,  a  western  gray  squirrel  occupied 
a  nest  box  erected  for  American  kestrels 
{Falco  sparverius)  on  McChord  AFB. 
Two  or  three  western  gray  squirrels 
were  seen  in  1995.  and  possible  western 
gray  squirrel  nests  were  found  in  1996 
(McChord  AFB  2002).  Although  western 
gray  squirrels  were  previously  foimd  on 
private  lands,  the  last  observation  of 
western  gray  squirrels  on  private  lands 
.adjacent  to  the  military  bases  was  in 
1990  (WDFW  2002). 

The  western  gray  squirrel  in  the  Puget 
Trough  of  western  Washington  persists 
in  a  transitional  ecological  setting,  in 
comparison  with  the  subspecies' 
popiilations  elsewhere  in  its  range. 
Western  gray  squirrels  in  the  Puget 
Trough  occupy  an  ecotone  (transitional) 
habitat  composed  of  Oregon  white  oak 
woodlands  situated  between  upland 
Douglas-fir  forests  and  prairies  (Ryan 
and  Carey  1995;  Bayrakgi  et  al.  2001). 
Here,  scattered  woodlands  of  Oregon 
white  oak  and  Douglas-fir  encircle  the 
prairies  (WDW  1993). 

This  western  gray  squirrel  population, 
located  at  the  northwestern  limits  of  the 
subspecies'  range,  occiu  in  habitat  that 
closely  conforms  to  the  distributional 
range  of  the  Oregon  white  oak.  The 
western  gray  squirrel  ranges  only  as  far 
north  in  the  Puget  Trough  as  the 
northern  limit  of  the  continuous 
distribution  of  Oregon  white  oak  on  the 
gravelly  prairies  just  south  of  Tacoma 
(Dalquest  1948;  Larrison  1970;  Stein 
1990;  WDW  1993).  While  the  Puget 
Trough  area  is  essentially  the 
northwestern  limit  of  the  continuous 
range  of  the  Oregon  white  oak,  it  does 
occurs  in  discontinuous  patches  further 
north  on  the  islands  of  Puget  Sound 
and.  in  British  Columbia.  Canada,  on 
Vancouver  Island  and  in  two  disjunct 
stands  on  the  mainland  (Stein  1990). 

Geologic  and  floristic  evidence 
indicates  that  Oregon  white  oak 
associations  have  evolved  through 
successive  eras  as  components  of 
relatively  arid  pine  forest  that 
repeatedly  advanced  northward  from  a 
locus  in  the  southwestern  U.S.  and 
northwestern  Mexico  as  climates 
warmed  and  retreated  as  climates  • 
cooled.  The  most  recent  northward 
expansion  ended  about  6,000  years  ago 
(Stein  1990).  Pollen  spectra  samples 
show  that  oak  communities  were 
conunon  aroimd  Puget  Sound  during 
the  warm,  dry  post-glacial  period  10.000 
years  ago.  Subsequent  trends  toward 
cooler  and  moister  conditions  have 
influenced  the  replacement  of  Oregon 


white  oaks  by  conifers  (Stein  1990;  Agee 
1993;  WDW  1993). 

Prehistorically,  the  "T^oma  prairies" 
once  occupied  the  lowland  areas  of 
Pierce  and  Thurston  Counties  in  the 
Puget  Sound  region  of  the  Puget  Trough, 
with  a  southward  finger  into  Lewis 
County:  prairies  intermittently 
reappeared  in  Clark  County  dovtm  to  the 
Columbia  River  (Kruckeberg  1991).  This 
landscape  feature  of  the  Puget  Trough 
consists  of  a  mosaic  of  prairie,  oak 
woodland,  and  open  forest  called  a 
"gravelly  outwash  plain."  The  gravelly 
outwash  prairies  coincide  with  the 
southern  terminus  of  the  last 
continental  ice  sheet  diuing  the  Vashon 
glaciation,  which  ended  15,000  years 
ago  (Kruckeberg  1991). 

Although  the  Puget  Trough  of  western 
Washington  has  a  wetter  climate  than 
occiu«  in  much  of  the  Oregon  white  oak 
range,  the  Puget  Sound  area  is  near  sea- 
level  and  has  a  warm,  relatively  dry 
climate  because  of  the  Puget  Sound  and 
the  surrounding  moimtain  ranges 
(Thysell  and  Carey  2001).  The  Puget 
Sound  region  is  included  in  the  Tsuga 
heterophylla  (western  hemlock)  Zone, 
with  many  of  the  same  plant 
communities.  Large  areas  in  this  region, 
however,  differ  from  the  surrounding 
plant  community  types  in  that  prairie, 
oak  woodland,  and  pine  forest  are 
encountered.  These  plant-community 
type  differences,  related  to  both  climate 
and  soil,  include  Oregon  white  oak 
stands  and  prairies  being  invaded  by 
Douglas-fir  and  the  occurrence  of 
species  rarely  or  never  found  in  western 
Washington  or  northwestern  Oregon 
(Franklin  and  Dyrness  1988). 

As  previously  discussed,  western  gray 
squirrels  depend  primarily  on  acorns 
and  pine  seeds  (Sumner  and  Dixon 
1953;  Kruckeberg  1991;  Carraway  and 
Verts  1994).  Because  of  the  wetter 
climate  and  flatter  topography  of  the 
Puget  Trough  in  comparison  with  the 
rest  of  the  western  gray  squirrel  range, 
the  habitat  is  more  homogeneous,  and 
there  are  fewer  mast-producing  trees  (C. 
Maser.  pers.  comm.  2003). 
Consequently,  in  this  region,  the  success 
of  the  western  gray  squirrel  is  probably 
more  intimately  tied  to  the  success  of 
Oregon  white  oak  because  it  provides  an 
essential  winter  food  item  for  this 
squirrel. 

Elsewhere  in  the  subspecies'  range, 
Oregon  white  oaks  occiu-  in 
communities  that  include  a  wider  range 
of  mast-producing  tree  species.  In 
western  Washington,  the  western  gray 
squirrel  depends  primarily  on  Oregon 
white  oak,  Douglas-fir,  and  where 
available,  ponderosa  pine  [Pinus 
ponderosa).  In  Oregon,  the  western  gray 
squirrel  diet  includes  seeds  from  a 
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wider  variety  of  oak  {i.e.,  Oregon  white 
oak,  tanoak  [Lithocarpus  densifloris), 
Sadler  oak  (Quercus  sadleriana),  canyon 
live  oak  (Quercus  chrysolepis), 
California  black  oak  [Quercus  kelloggif), 
valley  oak  {Quercus  lobata)  and  pine 
species  (i.e.,  sugar  pine  {Pinus 
lambertiana),  Jeffrey  pine  (Pinus 
jeffreyi),  lodgepole  pine  (Pinus  contorta) 
than  are  available  to  western  gray 
squirrels  in  the  Puget  Trough  of 
Washington  (Carraway  and  Verts  1994; 
Marshall  ef  ay.  1996). 

hi  California,  the  western  gray 
squirrel  is  dependent  on  mature  stands 
of  conifer  and  oak  habitats  and  is 
closely  associated  with  oaks  (CDFG 
1990).  Oak  species  in  western  gray 
squirrel  habitat  in  California  include 
valley  oak  (Quercus  lobata),  blue  oak 
(Quercus  douglasii),  California  black 
o^,  interior  live  oak  (Quercus 
wislizenii),  and  scrub  oak  (Quercus 
dumosa).  In  addition  to  Douglas-fir  and 
ponderosa  pine,  other  tree  species  in 
California  western  gray  squirrel  habitats 
include  Fremont  cottonwood  (Populus 
fremontii),  digger  pine  (Pinus 
sabiniana),  white  fir  (Abies  concolor), 
sugar  pine,  giant  sequoia 
(Sequoiadendron  giganteum),  redwood 
(Sequoia  sempervirens),  and  eucalyptus 
(Eucalyptus  globulus)  (Carraway  and 
Verts  1994). 

Although  western  gray  squirrels 
consume  hypogeous  fungi  and  seeds 
and  nuts  of  various  trees  and  shrubs, 
acorns  and  pine  seed  may  be  more 
critical  in  the  diet  because  they  are 
high-energy  foods  needed  for 
overwintering  (Ryan  and  Carey  1995a). 
In  the  Puget  Trough,  acorns  are  the 
principal  diet  from  late  summer  through 
early  spring.  Mushrooms  and  truffles  are 
mostly  eaten  in  spring  and  fall,  and 
Douglas-fir  seed  are  eaten  upon  ripening 
in  the  late  summer  through  fall. 
However,  mast  crops  differ  each  year 
caused  by  the  depletion  of  food  reserves 
in  a  heavy  seed  year,  weather  in  year  of 
fruiting  or  previous  years,  diseases  and 
parasites,  and  maturation  differences 
among  tree  groups  (Ryan  and  Carey 
1995a).  Oak  mast  production  is  sporadic 
and  unpredictable,  with  good  mast  years 
occurring  only  once  in  7  to  10  years. 
During  an  8-year  study  in  northern 
Oregon,  there  were  4  years  with  poor 
Oregon  white  oak  acorn  crops.  In  1991, 
there  was  no  acom  crop  in  the  Columbia 
River  Gorge  and  an  insignificant  crop  in 
1992.  When  ponderosa  pine  is  not 
available,  western  gray  squirrels  also 
rely  on  Douglas-fir  seed  (WDW  1993). 
However,  environmental  factors  make 
the  Douglas-fir  seed  crop  erratic,  and 
abundant  crops  are  produced 
sporadically,  from  2  to  11  years  apart. 
One  crop  failure  and  two  or  more  light 


to  medium  crops  usually  occur  between 
heavy  crops  (U.S.  Forest  Service  1974). 

South  Cascades  Population.  Although 
Booth  (1947)  noted  that  western  gray 
squirrels  were  unconunon  in  the 
southern  part  of  the  Cascade  Mountains 
and  more  common  in  Pierce  County,  the 
South  Cascades  population  currently  is 
the  largest  remaining  population  of 
western  gray  squirrels  in  Washington. 
The  western  gray  squirrel  appears  to  be 
widely  distributed  across  Klickitat 
County,  but  the  populations  are 
localized.  Western  gray  squirrels  remain 
along  the  Klickitat  River  and  Catherine, 
Major,  and  Rock  Creeks  (WDW  1993). 
Between  1994  and  1996,  systematic 
field  surveys  to  delineate  western  gray 
squirrel  distribution  in  the  Coliimbia 
River  Gorge  dociunented  the  presence  of 
individuals  or  their  sign  (e.g.,  nests)  in 
22  watershed  administrative  units. 
Surveys  were  conducted  in  parts  of  275- 
square  mi  (712-square  km)  sections 
containing  suitable  western  gray 
squirrel  habitat;  their  presence  was 
recorded  in  61  percent  of  these  sections 
(M.  Linders,  pers.  comm.  2003d). 

Based  on  intensive  and  widespread 
surveys  in  Washington  from  1994  to 
2000,  89  percent  (1,642  of  1,847)  of  all 
western  gray  squirrel  nests  and 
observations  occurred  in  Klickitat 
County  (D.  Brittell,  in  litt.  2002).  Eighty- 
three  percent  (514  of  618)  of  the 
occupied  survey  blocks  had  nest 
locations  alone,  and  10  percent  (59  of 
618)  of  the  survey  units  had  both 
western  gray  squirrels  and  their  nests. 
The  7  percent  (45  of  618)  of  the  survey 
units  having  western  gray  squirrels  with 
no  known  nest  locations  may  have 
represented  dispersal  or  breeding 
movements.  Nest-only  sites  likely  had 
associated  western  gray  squirrels. 
Because  nests  persist  for  several  years, 
however,  a  die-off  would  be  difficult  to 
detect  (D.  Brittell,  in  litt.  2002).  More 
recent  information  is  limited  to  forest 
practice  surveys  and  random 
encoiuiters.  Residents  noticed  a  decline 
of  western  gray  squirrels  in  Klickitat 
County,  particularly  following 
introduction  of  California  (Beechey's) 
ground  squirrels  (Spermophilus 
beecheyi)  (Rodrick  1987;  WDW  1993). 

Statewide  surveys  from  1994  to  2002 
established  that  most  observations  of 
western  gray  squirrels  and  their  nests 
occurred  in  Klickifat  County  (M. 
Linders,  pers.  comm.  2003c).  Surveys  in 
2000  and  2001  on  the  Klickitat  Wildlife 
Area  documented  density  estimates  of 
0.08-0.13  western  gray  squirrels/ha  and 
a  more  recent  estimate  for  western  gray 
squirrels  in  this  area  was  slightly  higher 
(0.1-0.2  squirrels/ha)  (M.  Linders,  pers. 
comm.  2003b).  Density  estimates  for 
western  gray  squirrels  in  California 


ranged  from  1.37/ha  in  the  spring  in 
Lake  County  to  2.47/ha  in  the  Yosemite 
Valley  (Grinnell  and  Storer  1924).  There 
are  no  density  estimates  for  western 
gray  squirrels  in  Oregon  or  Nevada. 

Booth  (1947)  described  the  western 
gray  squirrel  as  uncommon  in  the 
southern  Cascade  Mountains.  In  Yakima 
County,  western  gray  squirrels  were 
abundant  in  the  Ahtanum  and  Cowiche 
Creek  drainages,  and  less  conunon  along 
Oak  Creek  prior  to  the  1950s.  A  mange 
epidemic  in  the  1940s  and  1950s 
decimated  western  gray  squirrel 
populations  (Stream  1993).  Western 
gray  squirrels  may  have  been  extirpated 
from  the  Oak  Creek  Management  Area 
following  a  severe  mange  epidemic  in 
the  1940s  and  1950s;  a  reintroduction 
attempt  in  the  area,  using  western  gray 
squirrels  trom  Oregon,  was  not 
successful  (WDW  1993). 

Little  is  known  about  western  gray 
squirrels  on  the  Yakama  Indian  Nation 
Reservation.  Between  1995  and  1998. 
the  Yakama  Indian  Nation  conducted 
limited  surveys  across  the  reservation. 
Small  nest  clusters,  scattered  individual 
western  gray  squirrels,  and  negative 
surveys  were  reported  (D.  Brittell.  in  litt. 
2002). 

North  Ckjscades  Population.  The 
North  Cascades  population  has  received 
the  least  attention  of  the  three 
Washington  populations;  no  population 
or  trend  data,  including  density 
estimates,  are  available.  There  were  no 
systematic  attempts  to  delineate  the 
(Ustribution  of  western  gray  squirrels  in 
the  North  Cascades  prior  to  1995. 
During  1995  surveys  by  WDFW  on  the 
west  side  of  the  Methow  Valley  of 
Okanogan  County,  21  western  gray      * 
squirrels  (including  3  killed  by 
automobiles)  and  2  nests  were  observed. 
In  1996.  22  western  gray  squirrels, 
including  roadkills,  and  89  nests  were 
observed.  No  western  gray  squirrels 
were  observed  during  surveys  of  the  east 
side  of  the  Methow  Valley  in  1997. 
When  interviewed,  residents  of  the 
upper  Methow  Valley  believed  that 
numbers  of  western  gray  squirrels  were 
declining,  but  residents  of  the  lower 
Methow  Valley  thought  the  populations 
had  been  stable  over  the  past  15  to  30 
years  (M.  Linders,  pers.  comm.  2003d). 

In  2000,  siureys  of  all  areas 
previously  known  to  have  western  gray 
squirrel  nests  detected  only  3  remnants 
out  of  the  89  nests  recorded  in  a  1996 
survey  (M.  Linders.  pers.  comm.  2003d). 
Eighteen  previously  unreported  nests 
were  documented  and  four  western  gray 
squirrels  were  observed.  Relocating 
individual  nests,  however,  can  be 
difficult  without  detailed  mapping  and 
marking  (Vander  Haegen  et  al.  2003). 
Also,  western  gray  squirrels  build  and 


Federal  Register /Vol.  68,  No.  Ill /Tuesday,  June  10,  2003 /Notices 


34635 


use  more  than  one  nest  per  season,  and 
nests  may  remain  intact  for  3  to  5  years. 
Consequently,  the  fact  that  only  3 
remnant  nests  and  18  previously 
uiueported  nests  in  an  area  that 
formerly  had  89  nests  may  represent  a 
significant  reduction  in  the  number  of 
western  gray  squirrel  nests  in  the 
Methow  Valley,  possibly  suggesting  a 
corresponding  population  decline. 
Additional  nest  surveys  in  Chelan 
County,  not  previously  sxuveyed. 
located  seven  previously  unreported 
nests,  three  western  gray  squirrels,  and 
one  western  gray  squirrel  skin  (no  body) 
(M.  Linders.  pers.  comm.  2003d). 

The  North  cascades  population  occurs 
in  an  ecological  setting  that  differs  fttim 
the  Puget  Trough  area.  The  native  range 
of  oaks  extended  only  into  southeastern 
Yakima  Coimty  with  a  patchy 
distribution  in  central  Yakima  County, 
central  Kittitas  County,  and 
northeastern  Pierce  County  (Stein  1990). 
The  range  expansion  northward  from 
Yakima  County  required  adaptations  to 
habitats  lacking  oaks,  the  main  source  of 
winter  foods  for  this  subspecies  in  most 
of  its  range. 

Couch  (1928)  describes  the  range  of 
the  "silver  gray  squirrel"  as  being 
known  from  Goldendale  (Klickitat 
County)  to  Lake  Chelan  (Chelan 
County).  Taylor  and  Shaw  (1929) 
describe  the  range  of  the  western  gray 
squirrel  as  ranging  along  the  eastern 
edge  of  the  Cascades  north  to  Lake 
Chelan.  There  are  verified  (reported  by 
reliable  biologists  or  other 
knowledgeable  individuals)  western 
gray  squirrel  sightings  recorded  for 
Chelan  Coimty  from  1938  in  the  WDFW 
Natural  Heritage  Database  (WDFW 
2002).  Booth  (1947)  notes  records  from 
Lake  Chelan.  Larrison  (1970)  describes 
the  range  as  including  the  lower  east 
slopes  of  the  Cascades  to  Lake  Chelan. 
He  also  notes  that,  while  western  gray 
squirrels  are  most  nimierous  in  the  oak 
woods,  they  are  spotty  and  scarce 
elsewhere  in  their  range. 

The  western  gray  squirrel  range 
extension  into  Okanogan  County  may 
have  occurred  in  response  to  groves  of 
English  walnut  (Juglans  regia)  and  black 
walnut  (J.  nigra)  planted  during  the 
1940s  and  1950s  (WDW  1993).  Stream 
(1993)  conducted  interviews,  compiled 
data  from  WDW  wildlife  data  printouts, 
literatiire  reports,  and  old  files  from  the 
WDW  Yakima  Regional  office  and 
concluded  that  the  western  gray  squirrel 
was  native  to  the  east  slopes  of  the 
Cascade  Mountains.  He  notes  that  there 
was  "apparently  a  native  population  in 
Chelan  County,  especially  around  Lake 
Chelan,"  but  that  the  documentation 
was  not  clear.  Although  the 
predominant  habitat  used  by  western 


gray  squirrels  was  the  oak/pine 
associations  in  Yakima  County,  the  oak 
association  was  not  foimd  where  the 
western  gray  squirrels  occurred  around 
Lake  Chelan.  The  interviews  revealed 
that  English  walnut  trees  were  planted 
fit)m  1915  to  1920.  and  by  the  1940s,  the 
western  gray  squirrel  was  expanding  its 
range  northward  due  to  these  plant^ 
mast-producing  trees.  By  the  1960s, 
western  gray  squirrels  were,  showing  up 
in  canyons  where  black  walnut  trees 
were  planted  in  the  1940s. 

Western  gray  squirrels  were  present  at 
Lake  Chelan  at  least  as  early  as  the 
1920s,  and  may  have  been  expanding 
northward  before  mast-producing  trees 
planted  in  nut  orchards  began 
producing.  Their  secretive  behavior  and 
low  population  densities  may  have 
made  them  hard  to  see.  Although  the 
nut  orchards  probably  stimulated  the 
northward  expansion  and  helped 
population  sizes  increase,  western  gray 
squirrels  were  also  found  in  natural 
habitats.  Western  gray  squirrels  were 
regularly  seen  on  Chelan  Butte 
(southeast  side  of  Lake  Chelan)  in  the 
1960s  and  in  Purtteman  Gulch 
(northeast  end  of  Lake  Chelan),  but  were 
no  longer  found  there  after  fires  burned 
the  habitat.  In  the  late  1960s,  a  western 
gray  squirrel  nest  was  found  on  a  pine 
tree  branch  in  Ribbon  Cliff  Canyon 
(along  the  Columbia  EUver  north  of 
Entiat).  Western  gray  squirrels  were 
using  pine  trees  and  bigleaf  maples 
(Acer  macrophyllum)  for  food.  A  few 
western  gray  squirrels  were  foimd  in 
Stehekin  (northwestern  end  of  Lake 
Chelan  in  Chelan  County),  but  could  not 
survive  because  of  the  harsh  weather 
(Mil  Sharp,  retired  WDW  wildlife  agent, 
pers.  conun.  1992.  as  cited  in  Stream 
1993). 

Distinct  Population  Segment  Review 

Under  the  Act.  we  must  consider  for 
listing  any  species,  subspecies,  or  any 
distinct  population  segments  of 
vertebrates  if  sufficient  information 
exists  to  indicate  that  such  action  may 
be  warranted.  We.  along  with  the 
National  Marine  Fisheries  Service 
(National  Oceanic  and  Atmospheric 
Administration-Fisheries),  developed  a 
joint  policy  that  addresses  the 
recognition  of  DPS  for  potential  listing 
actions  (61  FR  4722).  The  policy  allows 
for  more  refined  application  of  the  Act 
that  better  reflects  the  biological  needs 
of  a  part  of  the  taxon  being  considered, 
and  avoids  inclusion  of  entities  that  do 
not  require  the  Act's  protective 
measures. 

Under  our  policy,  we  use  two 
elements  to  assess  whether  a  population 
segment  under  consideration  for  listing 
may  be  recognized  as  a  DPS.  These 


elements  are  (1)  discreteness  of  the 
population  segment  in  relation  to  the 
remainder  of  the  species  to  which  it 
belongs;  and  (2)  the  significance  of  the 
population  segment  to  the  taxon  to 
which  it  belongs.  If  we  determine  that 
a  population  segment  being  considered 
for  listing  meets  the  discreteness  and 
significance  standards,  then  the  level  of 
threat  to  that  population  segment  is 
evaluated  based  on  the  five  listing 
factors  established  by  the  Act  to 
determine  if  listing  the  population 
segment  as  either  threatened  or 
endangered  is  warranted. 

Under  current  conditions,  the 
Washington  population  of  the  western 
gray  squirrel  consists  of  three  isolated, 
disjunct  populations.  The  three 
populations  resulted  from  western  gray 
squirrels  moving  northward,  from  the 
region  that  is  now  the  State  of  Oregon 
and  later  became  separated  from  more 
southern  populations  by  the  Columbia 
River.  The  distribution  of  the  western 
gray  squirrel  in  Washington  once 
extended  from  south  Puget  Sound,  east 
along  the  Columbia  River,  and 
northward  to  Lake  Chelan  and 
subsequently  expanded  northward  into 
Okanogan  Coimty  in  more  recent  times. 
We  view  these  three  populations  as 
isolated  portions  of  a  once-continuous 
population,  with  a  common 
evolutionary  history. 

Discreteness 

A  population  segment  of  a  vertebrate 
species  may  be  considered  discrete  if  it 
satisfies  either  one  of  the  following  two 
conditions:  (1)  it  is  markedly  separated 
from  other  populations  of  the  same 
taxon  as  a  consequence  of  physical, 
physiological,  ecological,  or  behavioral 
factors  (quantitative  measures  of  genetic 
or  morphological  discontinuity  may 
provide  evidence  of  this  separation);  or 
(2)  it  is  delimited  by  international 
governmental  boundaries  within  which 
significant  differences  in  control  of 
exploitation,  management  of  habitat, 
conservation  status,  or  regulatory 
mechanisms  exist. 

On  the  basis  of  available  information, 
we  conclude  that  the  Washington 
population  segment  of  the  western  gray 
squirrel  may  be  discrete  in  relation  to 
the  remainder  of  the  subspecies' 
populations  because  it  appears  to  be 
physically  separated  from  other 
populations  to  the  south  in  Oregon, 
California,  and  Nevada  as  a  result  of 
geographical  isolation  by  the  Columbia 
River.  Additionally,  each  of  the  three 
Washington  populations  appear  to 
potentially  be  discrete  from  each  other 
and  this  is  supported  by  preliminary 
genetic  analysis  (Warheit  (2003)).  The 
Columbia  River  has  likely  been  a  barrier 
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to  movement  and  genetic  flow  for  at 
least  13.000  years  (Mercer  and  Roth 
2003),  as  discussed  further  below. 

Significance 

Under  our  DPS  policy,  once  we  have 
determined  that  a  population  segment  is 
discrete,  we  consider  its  biological  and 
ecological  significance  to  the  larger 
taxon  to  which  it  belongs.  This 
consideration  may  include,  but  is  not 
limited  to  (1)  evidence  of  the 
persistence  of  the  discrete  population 
segment  in  an  ecological  setting  that  is 
unique  for  the  taxon:  (2)  evidence  that 
loss  of  the  population  segment  would 
result  in  a  significant  gap  in  the  range 
of  the  taxon:  (3)  evidence  that  the 
population  segment  represents  the  only 
surviving  natural  occurrence  of  a  taxon 
that  may  be  more  abundant  elsewhere  as 
an  introduced  population  outside  its 
historic  range:  and  (4)  evidence  that  the 
discrete  population  segment  differs 
markedly  from  other  populations  of  the 
species  in  its  genetic  characteristics. 

Ecological  Setting.  The  western  gray 
squirrel  in  the  Puget  Trough  of  western 
Washington  persists  in  a  transitional 
ecological  setting,  where  it  occupies 
habitat  composed  of  Oregon  white  oak 
in  an  ecotone  (transitional)  between 
upland  Douglas-fir  forests  and  prairies, 
in  comparison  with  the  subspecies' 
populations  elsewhere  in  its  range 
(Ryan  and  Carey  1995:  Bayrakgi  et  al. 
2001).  Consequently,  existence  of  the 
western  gray  squirrel  in  the  Puget 
Trough  is  more  intimately  tied  to  the 
success  of  Oregon  white  oak:  Oregon 
white  oak  is  the  only  native  oak  in 
Washington  (Stein  1990)  and  provides 
an  essential  winter  food  item  for  this 
squirrel  (Sumner  and  Dixon  1953: 
Kruckeberg  1991:  Carraway  and  Verts 
1994).  Acorns  and  pine  seed  are  critical 
high-energy  foods  needed  for 
overwintering  (Ryan  and  Carey  1995a). 
In  western  Washington,  western  gray 
squirrels  have  adapted  to  a  more 
homogeneous  environment  with  fewer 
and  less  reliable  food  resources  (Oregon 
white  oak,  Douglas-fir,  and  some 
ponderosa  pine),  particularly  relying  on 
the  acorn  of  a  single  tree  species  as  its 
essential  storable  winter  food  resource, 
thus  occupying  a  less  suitable,  marginal 
habitat.  Elsewhere  in  the  subspecies' 
range,  Oregon  white  oaks  occur  in 
communities  having  a  wider  range  of 
mast-producing  tree  species,  including  a 
variety  of  oak  and  pine  species,  which 
allows  western  gray  squirrels  to  use 
different  food  resources  when  one  food 
resource  has  a  poor  year  for  mast 
production. 

The  North  Cascades  population  found 
east  of  the  Cascade  Mountains  also 
persists  in  an  ecological  setting  which 


differs  from  the  Puget  Trough  and  the 
South  Cascades.  In  this  population, 
western  gray  squirrels  expanded  their 
distribution  into  areas  beyond  the  native 
range  of  Oregon  white  oak.  The 
presence  of  western  gray  squirrels  in 
Chelan  County  early  in  the  twentieth 
century  (Couch  1928:  Booth  1947: 
Larrison  1970;  Stream  1993;  WDFW 
2002)  indicates  adaptations  to  using 
other  food  resoiuces.  The  continuous 
distribution  of  Oregon  white  oak 
extended  into  Yakima  County,  with 
only  a  spotty  distribution  into  Kittitas 
County  (Stein  1990).  The  range 
expansion  northward  from  Yakima 
County  required  occupying  habitats 
lacking  oaks  that  provided  the  main 
winter  food  for  the  subspecies,  relying 
on  ponderosa  pine  as  the  primary  food. 

Tne  Washington  populations  of 
western  gray  squirrels  are  found  in 
differing  ecological  settings  within  the 
State.  However,  it  is  not  clear  that  they 
should  collectively  or  independently  be 
considered  as  unique  ecological  settings 
for  the  taxon.  For  example,  while  the 
grasslands  and  oak  woodlands  of  the 
Puget  Sound  area  have  different 
vegetation  complexes  compared  to  the 
grasslands  and  oak  woodlands  where 
western  gray  squirrels  are  found  in 
northern  California  or  southern  Oregon, 
these  differences  are  not  so  great  that  we 
consider  the  habitat  of  the  Puget  Sound 
population  to  be  a  unique  or  unusual 
ecological  setting  for  western  gray 
squirrel.  The  South  Cascades  population 
shares  many  habitat  featiues  common  to 
the  habitat  for  western  gray  squirrels 
found  in  Oregon.  The  North  Cascades 
population's  habitat  is  notable  in  its 
absence  of  oaks,  the  main  source  of 
winter  foods  for  this  subspecies  in  most 
of  its  range.  This  population  appears  to 
rely  on  the  seed  of  pine  trees  and  bigleaf 
maples  [Acer  macrophyllum). 
Throughout  their  range,  however, 
western  gray  squirrels  consume  a 
variety  of  types  of  tree  seeds,  including 
many  conifer  species.  In  summary,  we 
do  not  find  that  the  Washington 
populations  individually  or  collectively 
are  located  in  an  ecological  setting 
unusual  or  unique  for  the  taxon,  such 
that  they  meet  the  significance  criterion 
of  the  DPS  policy. 

Gap  in  the  Range.  The  Washington 
population  segment  of  the  western  gray 
squirrel  is  at  the  northern  portion  of  the 
historic  and  ciirrent  distribution  of  the 
subspecies.  Within  the  Washington 
population  segment,  the  Puget  Trough 
population  represents  the  northwestern 
extension,  and  the  North  Cascades 
population  represents  the  northeastern 
extension  of  the  subspecies'  range. 

Within  the  distribution  of  every 
species  there  exists  a  peripheral 


population,  an  isolate  or  subpopulation 
of  a  species  at  the  edge  of  the  taxon's 
range.  The  population  is  the  basic 
evolutionary  and  ecological  functional 
unit.  The  local  population  is  where 
responses  to  environmental  challenges 
occur,  where  adaptations  arise,  and 
where  genetic  diversity  is  maintained 
and  reshuffled  each  generation.  A 
species  can  continue  to  exist  even 
though  many  of  its  populations  are 
destroyed,  resulting  in  a  loss  of 
biodiversity  and  what  may  be  unique 
genetic  or  phenotypic  traits  (Meffe  et 
a/.1997).  Peripheral  populations  are 
often  located  at  a  species'  ecological 
limits  where  unique  genetic 
combinations  are  exposed  to  and  tested 
by  environmental  circumstances  that 
may  not  be  found  elsewhere  in  the  range 
of  the  species.  When  a  peripheral 
population  is  isolated  from  gene  flow 
from  other  populations,  the  isolated 
peripheral  population  may  become 
highly  adapted  to  local  conditions. 
Distinctive  traits  found  in  peripheral        , 
populations  can  be  important  for  the 
survival  and  evolution  of  a  species  as  a 
whole  (Meffe  et  al.  1997). 

Long-term  geographic  isolation  and 
the  loss  of  gene  flow  between 
populations  is  the  foundation  for 
genetic  changes  in  populations  resulting 
from  natural  selection  or  chance. 
Evidence  of  changes  in  peripheral 
populations  may  include  genetic, 
behavioral  and/or  morphological 
differences  from  populations  in  the  rest 
of  the  subspecies'  range.  Ecological 
differences  were  described  above,  and 
genetic  differences  in  western  gray 
squirrels  are  discussed  below.  We  also 
considered  information  regarding 
morphological  and  behavioral 
differences  in  regard  to  adaptations  that 
may  be  occurring  in  the  western  gray 
squirrel  in  Washington. 

The  secretive  behavior  of  the  western 
gray  squirrel  in  Washington  has  been 
frequently  noted  and  might  represent  an 
adaptation  of  a  population  on  the 
periphery  of  its  range.  Bowles  (1921) 
wrote,  regarding  western  gray  squirrels 
in  Pierce  County,  Washington,  that 
"although  extremely  numerous,  we  may 
walk  for  days  in  the  country  they 
inhabit  and  never  see  one."  Scheffer 
(1923)  indicated  that  in  the  more 
heavily  timbered  country  in 
Washington,  the  gray  squirrel  was  only 
occasionally  seen.  Couch  (1926)  noted 
that,  although  western  gray  squirrels  are 
hard  to  see,  the  presence  of  western  gray 
squirrels  in  the  lower  Puget  Sound 
region  is  evident  in  the  peeled  bark  of 
Douglas-fir.  Larrison  (1970)  wrote  that 
western  gray  squirrels  in  Washington 
are  "rather  shy  and  do  not  mix  well 
with  civilization,"  and  in  the  few  places 
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where  they  have  entered  settled  areas  it 
"keeps  hidden  from  the  watcher." 
During  surveys  on  McChord  AFB, 
observers  noted  that  western  gray 
squirrels  often  fled  from  the  presence  of 
the  observer  (The  Nature  Conservancy 
of  Washington  and  Washington 
Department  of  Natural  Resources 
(WDNR)  1996).  More  recently, 
researchers  conducting  surveys  on  Fort 
Lewis  described  western  gray  squirrels 
as  "very  wary  and  challenging  to 
approach  and  therefore  can  be  difficult 
for  observers  to  detect"  (Bayrakgi  et  al. 
2001). 

In  Oregon,  although  described  as  "shy 
and  retiring"  in  the  countryside  where 
they  have  little  human  contact,  western 
gray  squirrels  can  be  found  in  urban 
parks  where  they  are  more  tolerant  of 
human  contact  (Susan  Weston,  in  litt. 
2003).  Along  the  Nevada/California 
border,  western  gray  squirrels  appear  to 
be  well-adapted  to  the  urban-forest 
interface  (P.  Maholland,  pers.  comm. 
2003)  and  have  been  reported  as 
common  in  the  Lake  Tahoe  basin, 
especially  in  the  urbanized  areas  (J.S. 
Romsos,  pers.  comm.  2003). 

Whether  the  western  gray  squirrels  in 
Washington  are  more  secretive  than 
those  elsewhere  in  the  range  of  the 
subspecies  is  unclear.  Although 
evidence  of  shy  behavior  of  the  western 
gray  squirrel  has  long  been  documented 
for  the  Washington  population,  similar 
behavior  has  been  documented  in 
Oregon  (Susan  Weston,  in  litt.  2003).  We 
believe  this  behavior  may  be  consistent 
with  a  species  at  the  edge  of  its  range, 
where  the  amount  of  habitat  is  restricted 
by  fragmentation  and  may  be  less  than 
optimum,  and  that  rather  than  being 
"shy,"  they  are  difficult  to  observe  and 
maintain  a  close  affinity  with  the  habitat 
that  remains.  The  obser\'ation  of 
western  gray  squirrels  in  towns  in 
Oregon  and  Nevada  may  also  be  an 
artifact  of  there  being  larger  populations 
of  squirrels  in  this  portion  of  the 
subspecies'  range.  "The  differences 
between  rural  and  urban  communities 
may  also  be  less  distinct  in  Oregon  and 
Nevada,  with  the  rural  characteristic  of 
large  Oregon  white  oak  or  ponderosa 
pine  trees  or  possibly  other  planted  nut 
trees  providing  suitable  habitat  for  the 
squirrels  in  the  urban  environment. 

Overall,  much  of  the  available 
information  on  "secretiveness"  of  the 
subspecies  is  anecdotal  in  native  and 
there  are  no  comparative  studies  to 
determine  whether  real  behavioral 
differences  in  secretiveness  exist  across 
the  range  of  the  subspecies.  Even  if  such 
differences  do  exist,  the  reasons  for 
them  are  not  clear,  including  whether  or 
how  such  behavior  might  be  related  to 
the  periphery  of  the  range.  The 


significance  of  such  differences,  if  they 
exist,  also  is  unclear. 

In  evaluating  potential  differences  in 
the  subspecies  at  the  northern  extent  of 
its  range,  we  also  considered 
information  on  morphology  and  home 
range  size.  Body  measurements  of 
western  gray  squirrels  in  Klickitat   - 
County,  Washington,  were  found  to  be 
significantly  larger  than  elsewhere  in 
the  subspecies'  range  (M.  Linders,  pers. 
comm.  2003d).  This  study  was 
conducted  in  a  small  area  of  Klickitat 
County  and  results  were  compared  to 
another  study  in  Washington  with  a 
small  sample  size,  and  with  two 
California  studies.  Based  on  the  limited 
area  studies  and  the  small  sample  size, 
the  results  may  not  be  conclusive  and 
applicable  for  western  gray  squirrels 
over  their  entire  range.  We  also 
considered  information  showing  that 
western  gray  squirrels  on  the  Klickitat 
Wildlife  Area  Have  substantially  larger 
home  range  sizes  when  compared  with 
home  range  estimates  elsewhere  in  the 
subspecies'  distribution.  In  this  same 
study,  western  gray  squirrels  also  used 
significantly  more  nests  per  squirrel 
than  recorded  for  the  subspecies  in 
Oregon  (Linders  2000).  These  results, 
while  interesting,  do  not  explain  the 
reasons  for  the  differences  in  home 
range  size  and  numbers  of  nests.  The 
limited  sample  size  is  a  confounding 
factor  in  interpreting  these  results.  Also, 
as  noted  above,  differences  in  methods 
used  to  determine  home  range  sizes  may 
be  a  source  of  variability  in  results 
among  studies  (Ryan  and  Carey  1995a). 
Many  factors  could  account  for  these 
differences,  and  we  have  no  basis  for 
concluding  that  these  results  should  be 
attributed  to  the  location  of  the  study 
area  at  the  northern  periphery  of  the 
range  of  the  subspecies.  Consequently, 
we  do  not  believe  that  the  information 
concerning  morphology,  home  range 
size,  or  number  of  nests  described  for 
western  gray  squirrels  in  Klickitat 
County  provides  a  justification  for  a 
determination  of  significance  luider  the 
DPS  policy. 

The  importance  of  peripheral 
populations  in  relation  to  climate 
change  is  a  continuing  source  of 
discussion  and  study  in  the  scientific 
community.  Species'  ranges  can  change 
dramatically  with  global  shifts  in 
climate.  Peripheral  populations  may 
survive  in  isolated  refugia  that  later, 
with  different  environmental 
conditions,  serve  as  a  source  population 
for  an  expanded  range  and  subsequent 
radiation.  What  constitutes  a  peripheral 
population  today  could  be  the  center  of 
a  species'  range  in  the  future,  and 
consequently  peripheral  populations  are 
vitally  important  to  a  species'  past, 


present,  and  future  existence  (Nielsen  el 
al.  2001). 

We  have  considered  the  extent  to 
which  western  gray  squirrels  in 
Washington  may  be  significant  in 
relation  to  climate  change.  As  the  result 
of  a  climate  shift,  as  occurred  in  the  past 
when  Oregon  white  oaks  moved 
northward  from  Oregon,  the  northern 
limits  of  the  western  gray  squirrel  range 
could  expand  northward  as  the 
changing  climate  again  favors  Oregon 
white  oak  distribution  over  conifer 
distributions.  At  this  time  there  is 
speculation,  but  no  clear  evidence,  of 
the  potential  role  that  western  gray 
squirrels  in  Washington  might  play  in 
relation  to  the  rest  of  the  subspecies  in 
response  to  climate  change.  Similarly, 
the  nature  and  extent  of  the  effects  of 
climate  change  on  ecological  conditions 
for  the  western  gray  squirrel  in 
Washington  are  not  known.  Based  on 
the  speculative  nature  of  the  situation 
involving  the  western  gray  squirrel  in 
relation  to  climate  change,  we  do  not 
have  a  basis  for  concluding  that  a 
potential  gap  in  the  distribution  of 
western  gray  squirrels  at  the  northern 
extent  of  its  range  would  have 
evolutionary'  implications  for  the 
subspecies  in  relation  to  the  potential 
effects  of  climate  change. 

Lastly  we  consider  whether  the 
potential  reduction  in  the  range  of  the 
subspecies  that  could  occur  in  the  event 
of  the  hypothetical  loss  of  the 
Washington  populations,  collectively  or 
individually,  would  meet  the 
significance  criterion  of  the  DPS  policy. 
Individually,  we  do  not  find  that  the 
loss  of  range  that  would  be  represented 
by  the  loss  of  any  of  the  current 
Washington  populations  meets  the 
significance  criterion  of  the  DPS  policy. 
The  limited  population  information 
available  maJces  a  determination  about 
potential  significance  particularly 
difficult,  but  when  viewed  individually 
we  do  not  see  the  potential  reduction  in 
range  of  each  population  as  reaching 
significance  to  the  subspecies. 
Collectively,  the  loss  of  all  of  the 
Washington  populations  would 
represent  a  serious  reduction  in  the 
species  range.  However  serious  such  a 
hypothetical  reduction  might  be,  we  do 
not  have  information  currently  that 
demonstrates  this  consideration  would 
meet  the  DPS  policy's  requirement  of 
significance  to  the  taxon  (subspecies)  as 
a  whole,  since  there  is  only  limited 
information  on  the  potential  biological 
and  ecological  significance  for 
Washington  in  terms  of  range  of  the 
subspecies. 

whether  the  Population  Represents 
the  Only  Surviving  Natural  Occurrence 
of  the  Taxon.  As  part  of  a  determination 
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of  signiBcance,  our  DPS  policy  suggests 
that  we  consider  whether  there  is 
evidence  that  the  population  represents 
the  only  surviving  natural  occurrence  of 
a  taxon  that  may  be  more  abundant 
elsewhere  as  an  introduced  population 
outside  its  historic  range.  The  western 
gray  squirrel  in  Washington  is  not  the 
only  surviving  natural  occurrence  of  the 
subspecies.  Consequently,  this  factor  is 
not  applicable  to  our  determination 
regarding  significance. 

Marked  Differences  in  Genetic 
Characteristics.  The  DPS  policy  suggests 
that  one  measure  of  signiHcance  is 
evidence  that  the  discrete  population 
segment  differs  markedly  ^om  other 
populations  of  the  subspecies  in  its 
genetic  characteristics.  Preliminary 
evidence  of  genetic  variation  among  the 
three  western  gray  squirrel  populations 
in  Washington  and  two  populations  in 
Oregon  showed  that  genetic  variability 
may  exist  (Parametrix,  Inc.  1999).  The 
sample  sizes,  however,  were  too  small 
for  substantive  conclusions  (M.  Linders, 
pers.  comm.  2003d). 

In  2003.  researchers  from  WDFW  and 
the  University  of  Washington  completed 
genetic  analyses,  using  standard 
conservation  genetic  research 
techniques,  the  results  point  towards 
significant  genotypic  differentiation 
between  Washington  populations  and 
squirrel  populations  south  of  the 
Columbia  River.  The  report  presents  the 
results  of  two  different  types  of  genetic 
analyses  (microsatellite  DNA  analysis 
and  mitochondrial  control  region 
sequence  analyses).  The  following 
discussion  of  the  results  of  the  genetic 
analyses  is  summarized  from  Warheit 
(2003). 

Microsatellite  DNA  Analysis 

Microsatellite  DNA  analyses  were 
completed  on  samples  from  1 28  western 
gray  squirrels  from  California  (3), 
Oregon  (24),  and  Washington  (101). 
Samples  were  obtained  from  museum 
skins,  museum  tissue  collections,  road- 
killed  individuals,  and  ear  punches 
from  live-trapped  individuals. 

Microsatellites  are  short  (no  longer 
than  six  base  pairs  (nitrogenous  bases 
that  are  part  of  the  DNA  molecule,  such 
as  cytosine  and  guanine))  tandemly 
repeated  segments  interspersed 
throughout  the  chromosome.  Changes  in 
the  repeats  result  in  different  lengths  of 
DNA.  and  a  specific  length  of  DNA  can 
be  used  as  a  marker  for  a  microsatellite 
locus  (position  on  the  chromosome). 
Seven  of  these  loci  that  showed 
variation  were  analyzed.  The  results  of 
the  microsatellite  analysis  was 
summarized  by  the  genetic  diversity 
(the  variation  in  chromosomes)  and  the 


genetic  differentiation  (how  different 
genetically  are  the  populations). 

Genetic  Diversity 

•  An  allele  is  a  series  of  two  or  more 
different  genes  that  occupy  the  same 
position  oq  a  chromosome.  All 
populations  in  Oregon  and  California 
showed  at  least  three  private  alleles 
(alleles  present  in  only  that  population), 
while  no  Washington  population  had  a 
private  allele.  This  indicates  that  while 
all  alleles  present  in  each  of  the 
Washington  populations  are  also 
present  in  at  least  one  of  the  Oregon  or 
California  populations,  there  are  alleles 
present  in  either  Oregon  or  California 
that  are  not  present  in  Washington. 

•  The  Washington  populations  show 
reduced  genetic  diversity  at  all 
measures  compared  with  populations 
south  of  the  Columbia  River,  despite  the 
fact  that  the  mean  sample  size  per  locus 
is  larger  for  each  of  the  Washington 
populations. 

•  The  reduction  in  genetic  diversity 
within  the  Washington  populations  may 
be  a  function  of  genetic  drift,  which  in 
turn  may  be  the  result  of  relatively 
smaller  effective  population  sizes  in 
Washington  compared  with  that  in 
Oregon  and  California. 

Genetic  Differentiation 

•  There  is  significant  differentiation 
between  each  of  the  Washington 
populations,  and  the  Oregon  and 
California  populations. 

•  These  data  support  the  hypothesis 
that  each  of  the  Washington  Western 
Gray  Squirrel  populations  are 
genetically  distinct  from  each  other,  and 
are  now  functioning  as  separate  and 
isolated  populations. 

•  What  tnese  analyses  demonstrate  is 
that  there  is  considerably  more  genetic 
differentiation  between  Washington  and 
Oregon  or  California,  than  there  is 
between  Oregon  and  California 
populations. 

Mitochondrial  Control  Region  Sequence 
Analyses 

A  subset  (67)  of  the  same  samples 
from  1 28  western  gray  squirrels  used  in 
the  Microsatellite  DNA  analyses  were  - 
used  for  an  additional  mitochondrial 
control  region  sequence  analyses. 
Mitochondria  are  structures  in  the  cell, 
but  outside  of  the  nucleus,  which 
.  contain  DNA  inherited  only  frt)m  the 
mother.  A  367  basepair  portion  of  the 
DNA  from  the  control  region  of 
mitochondria  was  sequenced  (Warheit 
2003). 

•  The  haplotype  is  the  set,  made  up 
of  one  allele  of  each  gene.  Haplotypes 
comprise  the  genotype  (or  genetic 
constitution  of  an  individual  or  taxon). 


They  identified  only  three  haplotypes 
from  40  Washington  individuals, 
compared  with  14  haplotypes  from  27 
Oregon  and  California  individuals,  and 
no  haplotype  was  shared  across  the 
Columbia  River. 

•  Genetic  differences  between 
populations  can  also  be  measured  using 
nucleotide  diversity  (i.e.,  average 
sequence  difference).  The  nucleotide 
diversity  between  populations  equated 
to  long  time  intervals  since  these  the 
Washington  and  California  or  Oregon 
populations  diverged  (roughly  12,000  to 
126.000  years  ago). 

•  Some  haplotypes  in  Washington  are 
more  closely  related  to  haplotypes  in 
Oregon  than  other  haplotypes  in 
Washington. 

Warheit  (2003)  sununarized  the 
results  of  these  analyses  by  noting: 

this  study  still  requires  additional  analyses 
for  at  least  three  reasons.  First,  samples  sizes 
need  to  be  increased  for  each  of  the 
populations  south  of  the  Columbia  River. 
Although  I  do  not  anticipate  that  an  increase 
in  sample  size  for  each  of  the  Oregon  and 
California  will  signiTicantly  alter  the 
conclusions  drawn  from  the  current  data  set, 
a  greater  likelihood  and  confidence  in  these 
conclusions  will  arise  from  more  samples 
from  Oregon  and  California.  Second,  the 
overall  levels  of  genetic  diversity  for  each  of 
the  seven  microsatellite  markers  used  in  this 
study  are  low,  and  a  greater  number  of 
microsatellite  loci  will  provide  us  with  a 
broader  survey  of  the  squirrel  genome. 
(Tlhird,  we  need  to  obtain  the  control  region, 
sequences  for  the  new  samples  included  in 
the  expanded  analysis  of  microsatellites.  A 
more  complete  set  of  analyses  is  needed  on 
the  control  region  data  to  help  understand 
the  historical  events  that  may  have  produced 
the  phylogeographic  patterns  drawn  from  the 
data  [e.g.,  nested  clade  analysis). 

Despite  the  preliminary  nature  of  these 
analyses,  the  following  set  of  conclusions 
have  been  strengthened  by  the  inclusion  of 
a  larger  sample  size  from  the  Fort  Lewis  and 
Okanogan  Western  Gray  Squirrel 
populations: 

1.  Washington  populations  of  Western  gray 
Squirrels  show  reduced  genetic  diversity  at 
both  nuclear  (microsatellite)  an4 
mitochondrial  (control  region  sequences) 
markers  compared  with  populations  from 
Oregon  and  California.  This  reduction  in 
genetic  diversity  may  be  the  result  of  genetic 
drift  and  relatively  smaller  effective 
populations  sizes. 

2.  There  is  significant  genetic 
differentiation  between  Washington  Western 
Gray  Squirrels,  and  squirrels  from 
populations  south  of  the  Columbia  River. 
Both  the  microsatellite  and  sequence  data 
support  the  hypothesis  that  the  Washington 
squirrels  are  a  population(s)  distinct  from 
those  in  Oregon  and  California. 

3.  There  is  significant  genetic 
differentiation  among  the  three  Washington 
populations.  *   *   • 

Additional  and  more  variable 
microsatellites  should  be  included  in  any 
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subsequent  study.  It  may  be  advantageous  to 
develop  microsatellites  specifically  for 
Western  Gray  Squirrels,  rather  than  adapt 
microsatellites  developed  in  other  species  of 
sciurids. 

Thus,  the  preliminary  information 
from  Warheit  (2003)  suggests  that  there 
is  genetic  differentiation  between 
Washington  western  gray  squirrels,  and 
squirrels  from  populations  south  of  the 
Columbia  River.  We  believe  that  this 
information  supports  our  contention 
that  western  gray  squirrel  populations 
in  Washington  collectively  or 
individually  could  meet  the 
discreteness  criterion  of  the  DPS  policy. 
However,  we  find  that  based  on  the 
genetic  information  ciurently  available, 
the  western  gray  squirrel  populations  in 
Washington  collectively  or  individually 
do  not  differ  markedly  from  other 
populations  of  the  subspecies  in  their 
genetic  characteristics  such  that  they 
should  be  considered  biologically  or 
ecologically  significant  based  simply  on 
genetic  characteristics.  Biological  and 
ecological  significance  under  the  DPS 
policy  is  always  considered  in  light  of 
Congressional  guidance  (see  Senate 
Report  151,  96th  Congress.  1st  Session) 
that  the  authority  to  list  DPS's  be  used 
"*  *  *  sparingly"  while  encouraging 
the  conservation  of  genetic  diversity. 
One  of  the  more  notable  pieces  of 
genetic  information  in  the  Washington 
populations  is  the  lack  of  genetic 
diversity.  As  noted  above,  this  reduction 
in  genetic  diversity  may  be  the  result  of 
genetic  drift  and  relatively  smaller 
effective  populations  sizes.  While  there 
is  clearly  some  genetic  information  that 
shows  that  the  Washington  populations 
are  different  from  other  populations 
(e.g..  in  the  microsatellite  DNA  analyses 
no  haplotype  was  shared  across  the 
Coliunbia  River,  also  evidence  suggests 
a  long  time  interval  since  the 
Washington  and  California  or  Oregon 
populations  diverged),  at  this  time  we 
do  not  be  believe  them  to  be  markedly 
so.  The  information  we  believe 
counterbalances  the  differential 
information  is  the  fact  that  all  alleles 
present  in  each  of  the  Washington 
populations  are  also  present  in  at  least 
one  of  the  Oregon  or  California 
populations,  that  some  haplotypes  in 
Washington  are  more  closely  related  to 
haplotypes  in  Oregon  than  other 
haplotypes  in  Washington,  and  the  fact 
that  the  Washington  populations  of 
western  gray  squirrels  show  reduced 
genetic  diversity  at  both  nuclear 
(microsatellite)  and  niitochondrial 
(control  region  sequences)  markers. 

Information  on  genetics  supports  the 
contention  that  western  gray  squirrels  in 
Washington  have  been  isolated  from 
other  populations  for  a  long  period  of 


time.  The  results  suggest  that  genetic 
differences  may  occur  between 
populations  of  the  western  gray  squirrel 
.throughout  its  range.  The  genetics 
studies  by  Warheit  (2003)  rely  on 
relatively  limited  sample  sizes  for  some 
populations,  n  =  3  for  California.  Results 
from  the  genetics  studies  may  be 
confounded  by  the  effects  of  small 
population  size  and  the  consequent 
inbreeding  and  genetic  drift.  The 
patterns  of  differentiation  that  were 
observed  may  reflect  the  negative 
consequences  of  isolation,  range 
contraction,  and  recent  significant 
declines  of  local  populations.  To  what 
extent  the  forces  of  isolation,  genetic 
drift  and/or  inbreeding  have  impacted 
the  western  gray  squirrel  population 
remaining  in  Washington  is  uncertain. 

Condnsion 

On  the  basis  of  available  information, 
we  determined  that  the  Washington 
populations  of  the  western  gray  squirrel 
may  be  discrete  in  relation  to  the 
remainder  of  the  subspecies' 
populations.  This  determination  is 
based  on  information  showing  that  the 
populations  appear  to  be  geographically 
separated  from,  and  to  have  some  ~ 
genetic  differences  from,  other 
populations  to  the  south  in  Oregon, 
California,  and  Nevada  as  a  result  of 
isolation  by  the  Columbia  River.  But, 
pursuant  to  oior  DPS  policy,  this 
apparent  directness  does  not  necessarily 
mean  that  the  populations  in 
Washington  are  significant  to  the 
remainder  of  the  taxon. 

Consequently,  following  a  review  of 
the  available  information,  we  conclude 
that  the  western  gray  squirrel 
populations  in  Washington  are  not 
significant  to  the  remainder  of  the 
taXon.  We  made  this  determination 
based  on  the  best  available  information, 
which  does  not  demonstrate  that  (1) 
these  populations  persist  in  ecological 
settings  that  are  unique  for  the  taxon;  (2) 
the  loss  of  these  populations  would 
result  in  a  significant  gap  in  the  range 
of  the  taxon;  and  (3)  these  populations 
differ  markedly  from  other  populations 
of  the  subspecies  in  their  genetic 
characteristics,  or  in  other 
considerations  that  might  demonstrate 
significance.  Further,  the  available 
information  does  not  demonstrate  that 
the  life  history  and  behavioral 
characteristics  of  these  populations  in 
Washington  are  unique  to  the 
subspecies.  We  acknowledge  that,  while 
the  precise  biological  and  ecological 
importance  of  a  discrete  population 
segment  is  likely  to  vary  from  case  to 
case,  we  were  unable  to  identify  any 
other  information  that  might  bear  on  the 


biological  and  ecological  importance  of 
these  populations. 

Significant  Portion  of  the  Range 

Pursuant  to  the  Act  and  our 
implementing  regulations,  a  species 
may  warrant  listing  if  it  is  threatened  or 
endangered  in  a  significant  portion  of  its 
range.  Consequently,  we  evaluated  the 
three  populations  in  Washington  to 
determine  if  they  collectively  constitute 
a  significant  portion  of  the  range  of  the 
subspecies.  In  our  evaluation  we 
considered  whether  the  geographic 
extent  of  the  range  of  the  western  gray 
squirrel  in  Washington  is  significant 
relative  to  the  remainder  of  the 
subspecies'  range.  Based  on  the  extent 
of  the  range  of  the  western  gray  squirrel 
subspecies,  from  southern  California 
north  to  Washington  as  discussed  in  the 
Background  section  of  this  notice,  we  do 
not  believe  that  Washington  constitutes 
a  significant  portion  of  the  geographic 
extent  of  the  subspecies,  and 
subsequently  the  range  of  the 
subspecies.  Further,  the  available 
information  regarding  the  collective 
abundance  of  animals  in  the  three 
populations  in  Washington  does  not 
indicate  that  the  Washington  population 
constitutes  a  significant  portion  of  the 
western  gray  squirrel  population 
rangewide.  Consequently,  we  have 
determined  that  the  population  of  the 
western  gray  squirrel  in  Washington 
does  not  constitute  a  significant  portion 
of  the  subspecies  or  its-range. 

Finding 

We  have  carefully  assessed  the  best 
scientific  and  commercial  information 
available  regarding  the  discreteness  and 
significance  of  the  western  gray  squirrel 
in  Washington.  We  reviewed  the 
petition,  literature  cited  in  the  petition, 
information  available  in  our  files,  peer- 
reviewed  literatiire  and  other  published 
and  unpublished  literature  and 
information,  and  information  submitted 
to  us  during  the  comment  period 
following  our  90-day  petition  finding. 
We  have  consulted  with  biologists  and 
researchers,  including  geneticists 
familiar  with  the  western  gray  squirrel, 
and  reviewed  the  status  of  the  western 
gray  squirrel  in  light  of  the  requirements 
of  our  DPS  policy.  On  the  basis  of  the 
best  scientific  and  commercial 
information  available,  we  conclude  that 
the  populations  of  western  gray  squirrel 
in  Washington  do  not  represent  a  DPS, 
and  are  therefore  not  a  listable  entity. 
Our  review  did  indicate  that  these 
populations  may  be  discrete  from  other 
western  gray  squirrel  populations  south 
of  the  Columbia  River,  but  under  our 
DPS  policy,  the  Washington  populations 
collectively  or  individually  are  not 
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significant  to  the  remainder  of  the 
taxon.  This  finding  is  primarily  based 
on  the  fact  that  available  information 
does  not  demonstrate  that  the 
Washington  populations  have  marked 
genetic,  ecological,  or  behavioral 
differences  when  compared  with  the 
remainder  of  the  subspecies.  As  such, 
we  find  that  the  petitioned  action  is  not 
warranted.  Further,  we  have  concluded 
that  the  three  populations  in 
Washington  are  not  significant  to  the 
remainder  of  the  taxon,  and 
consequently  do  not  constitute  a 
significant  portion  of  the  range  of  the 
subspecies. 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildllle  Service 

Hanford  Reach  National  Monument 
Federal  Planning  Advisory  Committee 
Meetings 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Notice  of  Hanford  Reach 

National  Monument  Federal  Planning 

Advisory  Committee  Meetings. 

summary:  The  U.S.  Frsh  and  Wildlife 
Service  (Service)  is  announcing  four 
meetings  of  the  Hanford  Reach  National 
Monument  (Monument)  Federal 
Planning  Advisory  Committee 
(Committee).  In  the  next  four  meetings, 
the  Committee  will  continue  their  work 
on  making  recommendations  to  the 
Service  and  the  Department  of  Energy 
(DOE)  on  the  preparation  of  a 
Comprehensive  Conservation  Plan  and 
associated  Environmental  Impact 
Statement  (CCP/EIS)  which  will  serve  as 
a  long-term  management  plan  for  the 
Hanford  Reach  National  Moniunent. 


The  Committee  is  focusing  on  advice 
that  identifies  and  reconciles  land 
management  issues  while  meeting  the 
directives  of  Presidential  Proclamation 
7319  that  established  the  Monument. 
DATES:  The  Committee  has  scheduled 
the  following  meetings: 

1.  Tuesday,  June  24,  2003.  12:30  p.m. 
to  4:30  p.m..  Richland.  WA. 

2.  Thursday,  August  7.  2003,  12:30 
p.m.  to  4:30  p.m.,  Richland.  WA. 

3.  Thursday,  September  25,  2003, 
12:30  p.m.  to  4:30  p.m..  Richland.  WA. 

4.  Thursday.  December  4.  2003. 12:30 
p.m.  to  4:30  p.m.,  Richland,  WA. 
ADDRESSES:  The  meeting  locations  are: 

1.  Washington  State  University  Tri- 
Cities  Consolidated  Information  Center. 
2770  University  Drive,  Rooms  120  and 
120  A,  Richland,  WA. 

2.  Washington  State  University  Tri- 
Cities  Consolidated  Information  Center, 
2770  University  Drive,  Rooms  210.  212 
and  214,  Richland,  WA. 

3.  Washington  State  University  Tri- 
Cities  Consolidated  Information  Center, 
2770  University  Drive,  Rooms  120  and 
120A.  Richland,  WA. 

4.  Washington  State  University  Tri- 
Cities  Consolidated  Information  Center, 
2770  University  Drive,  Rooms  120  and 
120  A,  Richland,  WA. 

Any  member  of  the  public  wishing  to 
submit  written  comments  should  send 
those  to  Mr.  Greg  Hughes,  Designated 
Federal  Official  for  the  Hanford  Reach 
National  Monument  Federal  Planning 
Advisory  Committee,  Hanford  Reach 
National  Monument/Saddle  Mountain 
National  Wildlife  Refuge,  3250  Port  of 
Benton  Blvd.,  Richland.  WA  99352;  fax 
(509)  375-0196.  Copies  of  the  draft 
meeting  agenda  can  be  obtained  from 
the  Designated  Federal  Official. 
Comments  may  be  submitted  via  e-mail 
to  hanfordreach@fws.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Any 
member  of  the  public  wishing  further 
information  concerning  the  meeting 
should  contact  Mr.  Greg  Hughes. 
Designated  Federal  Official  for  the 
Hanford  Reach  National  Monument 
Federal  Planning  Advisory  Committee; 
phone  (509)  371-1801.  fax  (509)  375- 
0196. 

SUPPLEMENTARY  INFORMATION:  Verbal 
comments  will  be  considered  during  the 
course  of  the  meeting  and  written 
comments  will  be  accepted  at  the  close 
of  the  meeting.  Comments  may  also  be 
submitted  via  e-mail  or  mail  to  the 
Monument  office  addresses  above.  The 
meetings  are  open  to  the  public.  Over 
the  next  several  months,  the  Committee 
will  receive  information  from  Planning 
Workshops  and  present  advice  to  the 
Service  and  Department  of  Energy  on 
draft  products  from  those  Workshops 


that  will  be  considered  in  the  CCP/EIS. 
The  Committee  will  also  nominate  and 
elect  a  chair  and  vice-chair. 

Dated:  May  29.  2003. 
David  I.  Wesley, 
Deputy  Regional  Director. 
|FR  Doc.  03-14668  Filed  6-9-03;  8:45  am) 
BILLING  COOC  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Proposed  Renewal  of  Loan  Guaranty, 
Insurance,  and  Interest  Sutraidy, 
Request  for  Comments 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  renewal  of  information 

collection. 

SUMMARY:  The  Bureau  of  Indian  Affairs 
(BLA)  is  seeking  comments  on  the 
collection  of  information  necessary  for 
utilization  of  the  Loan  Guaranty, 
Insurance,  and  Interest  Subsidy 
Program.  This  is  necessary  to  continue 
the  use  of  forms  for  this  program 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1995.  The  public  will 
have  the  opportunity  to  comment  on  the 
time  and  expense  required  by  these 
forms  to  access  the  program. 
DATES:  Submit  comments  on  or  before 
August  11,2003. 

ADDRESSES:  Send  comments  to  Ray 
Brown,  Acting  Director,  Office  of 
Economic  Development,  Bureau  of 
Indian  Affairs,  Department  of  the 
Interior.  1849  C  St.,  NW.,  Mail  Stop 
2412-MIB,  Washington.  DC  20240;  or 
hand  deliver  them  to  Room  2412  at  the 
above  address.  We  cannot  use  e-mail  but 
you  may  comment  by  telefacsimile  at 
(202) 208-7419. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  B.  Johnson,  Division  of  Indian 
Affairs.  Office  of  the  Solicitor.  (202) 
208-340. 

SUPPLEMENTARY  INFORMATION:  The  Loan 
Guaranty,  Insurance,  and  Interest 
Subsidy  Program  (Program)  was 
established  in  the  Act  of  April  12.  1974. 
as  amended.  88  Stat.  79.  25  U.S.C.  1481 
et  seq.  and  25  U.S.C.  1511  ef  seq.  The 
Program  has  existed  since  1974  and  the 
regulations  implementing  it  have 
existed  since  1975.  with  significant 
revision  in  2001.  It  is  necessary  to 
collect  information  from  users  of  this 
program  in  order  to  determine  eligibility 
and  credit  worthiness  of  respondents. 

Request  for  Comments:  The  Bureau  of 
Indian  Affairs  requests  your  comments 
on  this  collection  concerning: 
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(a)  The  necessity  of  this  information 
collection  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  (hours  and  cost) 
of  the  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(c)  Ways  we  could  enhance  the 
quality,  utility  and  clarity  of  the 
information  to  be  collected;  and 

(d)  Ways  we  could  minimize  the  ' 
burden  of  the  collection  of  the 
information  oh  the  respondents,  such  as 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Please  note  that  an  agency  may  not 
sponsor  or  request,  and  an  individual 
need  not  respond  to,  a  collection  of 
information  unless  it  has  a  valid  OMB 
Control  Number. 

It  is  our  policy  to  make  all  comments 
available  to  the  public  for  review  at  the 
location  listed  in  the  ADDRESSES  section, 
9  a.m.  to  4  p.m.  EST,  Monday  through 
Friday  except  for  legal  holidays.  If  you 
wish  to  have  your  name  and/or  address 
withheld,  you  must  state  this 
prominently  at  the  beginning  of  your 
comments.  We  will  honor  your  request 
according  to  the  requirements  of  the 
law.  All  comments  from  organizations 
or  representatives  will  be  available  for 
review.  We  may  withhold  comments 
from  review  for  other  reasons. 

OMB  Control  Number:  1075-0020. 

Type  of  review:  Reiiewal. 

Title:  Loan  Guaranty.  Insurance,  and 
Interest  Subsidy,  25  CFR  part  103. 

Brief  Description  of  Collection:  The 
piirpose  of  the  Loan  Guaranty, 
Insurance,  and  Interest  Subsidy 
Program,  25  U.S.C.  1481  et  seq.  and  25 
U.S.C.  1511  et  seq.,  is  to  encourage 
private  lending  to  individual  Indians 
and  organizations  of  Indians,  by 
providing  lenders  with  loan  guaranties 
or  loan  insurance  to  reduce  their 
potential  risk.  Lenders,  borrowers,  and 
the  loan  purpose  all  must  qualify  under 
Program  terms.  In  addition,  the 
Secretary  of  the  Interior  must  be 
satisfied  that  there  is  a  reasonable 
prospect  that  the  loan  will  be  repaid. 
BIA  collects  information  under  the 
proposed  regulations  to  assure 
compliance  with  Program  requirements. 

Based  upon  historical  records,  BIA 
anticipates  approximately  64 
applications  for  loan  guaranties  each 
year.  Although  there  have  never  been 
any  loan  insurance  applications, 
apparent  need  suggests  that  BIA  will 
receive  approximately  20  additional 
loan  insurance  applications  or  notices  of 
loan  insurance  per  year.  Of  the 


combined  84  applications/notices,  BIA 
expects  that  it  will  guarantee  or  insure 
approximately  64  new  loans  each  year, 
of  which  approximately  45  vdll  receive 
interest  subsidy. 

In  all,  BIA  estimates  the  total  annual 
Program  compliance  burden  to  range 
fit)m  approximately  4  to  12  hours  per 
loan,  with  the  average  loan  causing  a 
burden  of  approximately  6.18  hours. 
Most  compliance  burdehs  fall  below 
this  average.  BIA  assumes  the  average 
hourly  cost  per  respondent  to  be  $20.00: 

Respondents:  Commercial  banks. 

Number  of  Respondents:  84. 

Number  of  Responses  Annually:  852. 

Estimated  Time  per  Respondent:  6 
hours. 

Frequency  of  Response:  As  needed. 

Total  Annual  Burden  to  Respondents: 
519. 

Total  Annual  Cost  to  Respondents: 
$10,382.00. 

Dated:  May  26,  2003. 
Aurene  M.  Martin, 

Assistant  Secretary — Indian  Affairs. 

(FR  Doc.  03-14531  Filed  6-9-03;  8:45  am] 

BILUNG  CODE  4310-XN-f> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AK-962-14104lY-P;  AA-6687-A;  KOA-2] 

Alaska  Native  Claims  Selection 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  decision  approving 
lands  for  conveyance. 

SUMMARY:  As  required  by  43  CFR 
2650.7(d),  notice  is  hereby  given  that  an 
appealable  decision  approving  lands  for 
conveyance  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act,  will  be 
issued  to  Old  Harbor  Native 
Corporation,  for  lands  in  T.  33  S..  R.  24 
W.;  Seward  Meridian,  Alaska,  located  in 
the  vicinity  of  Old  Harbor,  Alaska. 
containing  277.71  acres.  Notice  of  this 
.decision  will  also  be  published  four 
times  in  the  Kodiak  Daily  Mirror. 
DATES:  The  time  limits  for  filing  an 
appeal  are: 

1 .  Any  party  claiming  a  property 
interest  which  is  adversely  affected  by 
the  decision  shall  have  until  July  10. 
2003  to  file  an  appeal. 

2.  Parties  receiving  service  of  the 
decision  by  certified  mail  shall  have 
until  30  days  bom.  the  date  of  receipt  to 
file  an  appeal. 

Parties  who  do  not  file  an  appeal  in 
accordance  with  the  requirements  of  43 
CFR  part  4,  subpart  E.  shall  be  deemed 
to  have  waived  their  rights. 


ADDRESSES:  A  copy  of  the  decision  may 
be  obtained  from:  Bureau  of  Land 
Management.  Alaska  State  Office.  222 
West  Seventh  Avenue.  #13.  Anchorage. 
Alaska  99513-7599. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Sitbon.  by  phone  at  (907)  271- 
3226. 

Chris  Sitbon. 

Land  Law  Examiner,  Branch  ofANCSA 
Adjudication. 

IFR  Doc.  03-14453  Filed  6-9-03;  8:45  ami 

BILLING  CODE  4310-t$-P 


INTERNATIONAL  TRADE      ^ 
COMMISSION 

[Investigation  No.  731-TA-1010  (Hnal)] 

Lawn  and  Garden  Steel  Fence  Posts 
from  Cfiina 

Determination 

On  the  basis  of  the  record'  developed 
in  the  subject  investigation,  the  United 
States  International  Trade  Commission 
(Commission)  determines.^  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b))  (the  Act),  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  China  of  lawn  and  garden  steel 
fence  posts,  provided  for  in  subheadings 
7326.90.85  and  7308.90  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  have  been  found  by  - 
the  Department  of  Commerce 
(Commerce)  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 

Background 

The  Conunission  instituted  this 
investigation  effective  May  1,  2002. 
following  receipt  of  a  petition  filed  with 
the  Commission  and  Commerce  by -Steel 
City  Corp..  Youngstown,  OH.  The  final 
phase  of  the  investigation  was 
scheduled  by  the  Coaimission  following 
notification  of  a  preliminary 
determination  by  Commerce  that 
imports  of  lawn  and  garden  steel  fence 
posts  from  China  were  being  sold  at  . 
LTFV  within  the  meaning  of  section 
733(b)  of  the  Act  (19  U.S.C.  1673b(b)). 
Notice  of  the  scheduling  of  the  final 
phase  of  the  Commission's  investigation 
and  of  a  public  hearing  to  be  held  in 
cormection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary.  U.S.  International 
Trade  Commission.  Washington,  DC. 
and  by  publishing  the  notice  in  the 


'  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 

^  Chairman  Deanna  Tanner  Okun  and 
Commissioner  Stephen  Koplan  dissenting. 
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Federal  Register  of  January  21,  2003  (68 
FR  2794).  The  hearing  was  held  in 
Washington.  DC.  on  April  22,  2003.  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  June  2,  • 
2003.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3598 
(June  2003).  entitled  Lawn  and  Garden 
Steel  Fence  Posts  from  China: 
Investigation  No.  731-TA-lOlO  (Final). 

By  order  of  the  Commission. 

Issued:  June  4.  20G3. 
Marilyn  R.  Abbott, 
Secretary. 

(FR  Doc.  03-14581  Filed  6-9-03;  8:45  am) 
BIUJNO  COOe  7020-02-l> 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731 -TA-1 039-1 041 
(Preliminary)] 

Certain  Wax  and  Wax/Resin  Thermal 
Transfer  Ribbons  From  France,  Japan, 
and  Korea 

agency:  International  Trade 

Commission. 

ACTION:  Institution  of  antidumping 

investigations  and  scheduling  of 

preliminary  phase  investigations. 

SUMMARY:  The  Conunission  hereby  gives 
notice  of  the  institution  of  investigations 
and  commencement  of  preliminary 
phase  antidumping  investigations  No. 
731-TA-1039-1041  (Preliminary)  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a))  (the  Act)  to 
.  determine  whether  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  France.  Japan, 
and  Korea  of  certain  wax  and  wax/resin 
thermal  transfer  ribbons,'  that  are 


'  Products  include  wax  and  wax/resin  thermal 
transfer  ribbons  ("TTR").  in  slit  or  unslit  ("jumbo") 
form,  designed  for  use  in  printers  generating 
alphanumeric  and  machine-readable  characters, 
with  a  total  wax  (natural  or  synthetic)  content  of  all 
the  image  side  layers  equal  to  or  greater  than  20 
percent  by  weight  and  a  wax  content  of  the  colorant 
layer  equal  to  or  greater  than  10  percent  by  weight, 
and  a  black  color,  as  defined  by  industry  standards 
by  the  Lab  color  specification  such  that  L*<35. 
-20>a*<3Sand  -40<b'<31.  Excluded  from  product 
coverage  are:  (1)  Slitted  thermal  transfer  ribbons  for 
fax  or  fur  multi-function  thermal  transfer  printing 
devices  with  a  width  equal  to  or  greater  than  212 
millimeters  ("mm")  but  not  greater  than  220  mm  (or 
8.35  inches  and  8.66  inches)  and  a  length  of  230 
meters  or  less  (including  cassettes):  (2)  pure  resin 
TTR;  and  (3)  color  TTR.  The  products  are  provided 


alleged  to  be  sold  in  the  United  States 
at  less  than  fair  value.  Unless  the 
Department  of  Commerce  extends  the 
time  for  initiation  pursuant  to  section 
732(c)(1)(B)  of  the  Act  (19  U.S.C. 
1673a(c)(l)(B)).  the  Commission  must 
reach  a  preliminary  determination  in 
antidumping  investigations  in  45  days, 
or  in  this  case  by  July  14.  2003.  The 
Commission's  views  are  due  at 
Commerce  within  five  business  days 
thereafter,  or  by  July  21,  2003. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201).  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATES:  May  30,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Cassise  (202-708-5408), 
Office  of  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street  SW..  Washington.  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on 
(202)  205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
ivwTV.usjfc.gov).  The  public  record  for 
these  investigations  may  be  viewed  on 
the  Commission's  electronic  docket 
(EDIS)  at  http://edis.usitc.gov. 
SUPPLEMENTARY  INFORMATION: 
Background. — These  investigations  ar6 
being  instituted  in  response  to  a  petition 
filed  on  May  30.  2003.  by  IIMAK 
International  Imaging  Materials,  Inc., 
Amherst,  NY. 

Participation  in  the  investigations  and 
public  service  list. — Persons  (other  than 
petitioners)  wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Industrial  users 
and  (if  the  merchandise  under 
investigation  is  sold  at  the  retail  level) 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping 
investigations.  The  Secretary  will 
prepare  a  public  service  list  containing 


for  in  heading  3702  and  subheadings  3921.90.40 
and  9612.10.90  (imported  under  statistical  reporting 
numbers  3921.90.4025  and  9612.10.9030)  of  the 
Harmonized  Tariff  Schedule  of  the  United  States 
(HTS) 


the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  these  investigations  upon  the 
expiration  of  the  period  for  filing  entries 
of  appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — ^Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  these  investigations 
available  to  authorized  applicants 
representing  interested  parties  (as 
defined  in  19  U.S.C.  1677(9))  who  are 
parties  to.  the  investigations  under  the 
APO  issued  in  the  investigations, 
provided  that  the  application  is  made 
not  later  than  seven  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Conference. — The  Conunission's 
Director  of  Operations  has  scheduled  a  " 
conference  in  cormection  with  these 
investigations  for  9:30  a.m.  on  June  20, 
2003,  at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW., 
Washington,  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contacl  Christopher  Cassise  ((202)  708- 
5408)  not  later  than  June  18,  2003.  to 
arrange  for  their  appearance.  Parties  in 
support  of  the  imposition  of 
antidumping  duties  in  these 
investigations  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference.  A 
nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  "the  conference. 

Written  submissions. — ^As  provided  in 
sections  201.8  and  207.15  of  the 
Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
June  25,  2003,  a  written  brief  containing 
information  and  arguments  pertinent  to 
the  subject  matter  of  the  investigations. 
Parties  may  file  written  testimony  in 
connection  with  their  presentation  at 
the  conference  no  later  than  three  days 
before  the  conference.  If  briefs  or 
written  testimony  contain  BPI,  they 
must  conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules'db  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means,  except  to 
the  extent  permitted  by  section  201.8  of 
the  Commission's  rules,  as  amended,  67 
FR  68036  (November  8,  2002). 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 


Federal  Register /Vol.  68,  No.  Ill /Tuesday.  June  10,  2003 /Notices 


34643 


filed  by  a  party  to  the  investigations 
must  be  served  on  all  other  parties  to 
the  investigations  (as  identified  by 
either  the  public  or  BPI  service  list),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
docimient  for  filing  without  a  certificate 
of  service. 

.  Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.12  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  June  3.  2003. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
(FR  Doc.  03-14582  Filed  6-9-03;  8:45  am] 
nUJNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Civil  Divison;  Agency  Information 
Collection  Activities:  Proposed 
Collection;  Comments  Requested 

ACTION:  30-Day  notice  of  information 
collection  under  review:  Extension  of  a 
currently  approved  collection; 
Application  for  Representative  Payee. 

The  Department  of  Justice  (DOJ),  Civil 
Division  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  This  proposed 
information  collection  was  previously 
published  in  the  Federal  Register 
Volume  67,  Number  250,  page  79648  on 
December  30,  2002,  allowing  for  a  60 
day  comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  jThe  Federal  Register 
will  insert  the  date  30  days  from  the 
date  this  notice  is  published  in  the 
Federal  Register.  This  process  is 
conducted  in  accordance  with  5  CFR 
1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  thfe  estimated  public 
biu-den  and  associated  response  time, 
should  be  directed  to  The  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  Justice  Desk 
Officer.  Washington,  DC  20503.  or 
facsimile  (202)  395-5806. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 


information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuiracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
i;se  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
Extension  of  a  Currently  Approved 
Collection. 

(2)  Thejtitle  of  the  form/collection: 
Application  for  Representative  Payee. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
department  sponsoring  the  collection: 
Form  Number:  Non.  Office  of  the 
Attorney  General,  U.S.  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals.  Other: 
None.  Abstract:  The  Application  for 
Representative  Payee  will  collect 
information  about  applicants  regarding 
their  eligibility  to  serve  as  a 
Representative  Payee  and  therefore 
receive  fimds  directly  on  behalf  of 
minor  children. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  There  are  approximately 
2,000  respondents  who  will  each 
require  an  average  of  30  minutes  to 
respond. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  annual  public 
burden  hours  for  this  information 
collection  is  estimated  to  be  1 ,000 
hours. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1600, 


Patrick  Henry  Building.  601  D  Street, 
NW.,  Washington,  DC  20530. 

Dated:  June  5.  2003. 
Brenda  E.  Dyer, 

Deputy  Clearance  Officer.  United  States 

Department  of  Justice. 

[FR  Doc.  03-14534  Filed  6-9-03;  8:45  am] 

8ILUNG  COOE  4410-12-« 

DEPARTMENT  OF  JUSTICE 

Bureau  of  Alcohol,  Tot}acco,  Firearms 
and  Explosh/e 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

action:  30-Day  notice  of  information 
collection  under  review:  revision  of  a 
currently  approved  collection; 
Application  for  Permit.  User  Limited 
Display  Fireworks. 

The  Department  of  Justice  (DOJ), 
Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives  (ATF)  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approved  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  This  proposed 
information  collection  was  previously 
published  in  the  Federal  Register 
Volume  68,  Number  51,  page  12715  on 
March  17,  2003,  allowing  for  a  60  day 
comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  July  10,  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  The  Office  of 
Management  and  Budget.  Office  of 
Information  and  Regulatory  Affairs. 
Attention  Department  of  Justice  Desk 
Officer.  Washington,  DC  20503,  or 
facsimile  (202)  395-5806. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  foiu  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
fimctions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 
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(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
Revision  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Application  For  Permit,  User  Limited 
Display  Fireworks. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
department  sponsoring  the  collection: 
Form  Number:  ATF  F  5400.21, 
Department  of  {ustice. 

(4)  Affected  pubic  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Other:  Not-for-profit  institutions. 
State,  Local  or  Tribal  Government.  The 
purpose  of  this  collection  is  to  enable 
ATF  to  ensure  that  persons  seeking  to 
obtain  a  permit  under  18  U.S.C.  chapter 
40  and  responsible  persons  of  such 
companies  are  not  prohibited  from 
shipping,  transporting,  receiving,  or 
possessing  explosives,  on  a  one-time 
basis. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  150 
respondents  will  complete  the 
application  in  approximately  1  hour  and 
30  minutes. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  estimated  total  public 
burden  associated  with  this  application 
is  225  hours. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  1600,  Patrick  Henry 
Building,  601  D  Street,  NW.. 
Washington,  DC  20530. 

Dated:  June  4.  2003. 
Brenda  E.  Dyer, 

Deputy  Clearance  Officer,  United  States 
Department  of  Justice. 
|FR  Doc.  03-14532  Filed  6-9-03;  8:45  am] 

MLLMQ  CODE  4410-FB-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Dh/ision 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Die  Products  Consortium 
("DPC") 

Notice  is  hereby  given  that,  on  May 
19,  2003,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Die  Products 
Consortium  ("DPC")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  August  Technology, 
Bloomington,  MN;  Intel  Corp., 
Hillsboro,  OR;  Motorola  SPS,  Austin. 
TX;  and  Samsung  Electronics.  Seoul. 
Republic  of  Korea  have  been  added  as 
parties  to  this  venture.  Also,  Agere 
Systems,  Allentown,  PA;  Amkor 
Technology.  Inc..  West  Chester,  PA;  and 
Tempo  Electronics,  North  Hollywood, 
CA  have  been  dropped  as  parties  to  this 
venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  DPC  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  November  15,  1999,  DPC  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  June  26,  2000  (65  FR  39429). 

The  last  notification  was  filed  with 
the  Department  on  February  1,  2002.  A 
notice  was  published  in  the  Federal 
Register  piusuant  to  section  6(b)  of  the 
Act  on  March  8,  2002  (67  FR  10759). 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  03-14599  Filed  6-9-03;  8:45  am] 

BILUNG  COOE  441»-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — J  Consortium,  Inc. 

Notice  is  hereby  given  that,  on  May 
19,  2003,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 


et  seq.  ("the  Act"),  J  Consortium,  Inc. 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Tim  Farlow  (individual 
member),  Waterloo,  LA;  Marc  Lavine 
(individual  member),  Paris,  FRANCE; 
and  Valliappan  Ramanathan  (individual 
member),  Nadu,  INDIA  have  been  added 
as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  J  Consortium, 
Inc.  intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  August  6,  1999,  J  Consortium,  Inc. 
filed  its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section 
6(b)  of  the  Act  on  March  21 ,  2000  (65 
FR  15175). 

The  last  notification  was  filed  with 
the  Department  on  February  25.  2003.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  March  18,  2003  (68  FR  12933).    . 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
(PR  Doc.  03-14601  Filed  6-9-03:  8:45  am] 

BILLING  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Portland  Cement 
Association 

• 

Notice  is  hereby  given  that,  on  May 
20,  2003,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
etseq.  ("the  Act"),  Portland  Cement 
Association  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
cecovery  of  antitrust  plaintiffs  to  actual 
damages  imder  specified  circumstances. 
Specifically,  Concrete  Promotion 
Council  of  Northern  California,  Citrus 
Heights,  CA  has  been  added  as  a.party 
to  this  venture.  Also,  Norval  Inc., 
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Brooklyn,  NY  and  Claudius  Peters 
(Americas),  Dallas,  TX  have  been 
dropped  as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  plaimed 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Portland 
Cement  Association  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  January  7,  1985,  Portland  Cement 
Association  filed  its  original  notification 
pursuant  to  section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
section  6(b)  of  the  Act  on  February  5, 
1985  (50  FR  5015). 

The  last  notification  was  filed  with 
the  Department  on  January  31,  2003.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  March  3,  2003  (60  FR  10034). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  03-14600  Filed  6-9-03;  8:45  am] 
BILUNG  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs  <. 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  30-day  notice  of  information 
collection  under  review:  extension  of  a 
currently  approved  collection;  National 
Crime  Victimization  Survey  (NCVS). 

The  Department  of  Justice  (DOJ), 
Office  of  Justice  Programs.  Bureau  of 
Justice  Statistics  has  submitted  the 
following  information  collection  request 
for  review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below.  The 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register.  Volume  68.  Number  58,  page 
14698,  on  March  21,  2003,  allowing  60 
days  for  public  comment. 

The  piupose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  July  10,  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  The  Office  of 
Management  and  Budget.  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  Justice  Desk 


Officer,  Washington,  DC  20530,  or 
facsimile  (202)  395-5806. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  biuden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  accuracy,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  (including  through  the 
use  of  appropriate  automated, 

V  electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses). 

Overview  of  this  information: 

(1)  Type  of  information  collection: 
Extension  of  a  Currently  Approved 
Collection. 

(2)  The  title  of  the  form/collection: 
National  Crime  Victimization  Survey. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
department  sponsoring  the  collection: 
Form  Number:  NCVS-1,  NCVS-IA. 
NCVS-2,  NCVS-500,  NCVS-7,  NCVS- 
572(L),  NCVS-573(L),  NCVS-574(L). 
NCVS-541.  NCVS-545,  NCVS-lSP,  and 
NCVS-2SP. 

Affected  public  who  will  be  asked  or 
required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  Other:  None.  The  National 
Crime  Victimization  Sucvey  collects, 
analyzes,  publishes,  and  disseminates 
statistics  on  the  amount  and  type  of 
crime  committed  against  households 
and  individuals  in  the  United  States. 
Respondents  include  persons  age  12  or 
older  living  in  about  45,650  interviewed 
households. 

(5)  An  estimate  of  the  total  number  of 
respondents  is  1 10,100  and  the  amount 
of  time  estimated  for  an  average 
respondent  to  respond/reply:  It  will  take 
the  average  interviewed  respondent  an 
estimated  23  minutes  to  respond,  the 
average  non-interviewed  respondent  an 
estimated  7  minutes  to  respond,  the 
estimated  average  follow-up  interview  is 
12  minutes,  and  the  estimated  average 
follow-up  for  a  non-interview  is  1 
minute. 


(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection  is  74,010  hours  annual 
burden. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer.  Department 
Deputy  Clearance  Officer.  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  United  States 
Department  of  Justice,  601  D  Street  NW. 
Patrick  Henry  Building,  Suite  1600. 
NW..  Washington.  DC  20530. 

Dated:  June  4,  2003. 
Brenda  E.  Dyer, 

Deputy  Clearance  Officer.  United  States 

Department  of  Justice. 

(FR  Doc.  0.3-14533  Filed  6-9-03;  8:45  am) 

BILUNG  COOE  4410-18-M 


.  DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request  - 

June  2,  2003. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation,  contact  Darrin 
King  on  202-693-4129  (this  is  not  a  toll- 
free  number)  or  e-mail: 
king,  darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  the 
Employee  Benefits  Security  Agency, 
Office  of  Management  and  Budget, 
Room  10235,  Washington,  DC  20503 
(202-395-7316/this  is  not  a  toll-free 
number),  within  30  days  from  the  date^ 
of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whethCT  the  information  wiH  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
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the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employee  Benefits  Security 
Administration  (EBSA). 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Pronibited  Transaction  Class 
Exemption  97-41;  Collective  Investment 
Funds  Conversion  Transactions. 

OMB  Number:  1210-0104. 

Affected  Public:  Business  or  other  for- 
profit:  Not-for-profit  institutions;  and 
individuals  or  households. 

Frequency:  On  occasion. 

Type  of  Response:  Recordkeeping  and 
Third  party  disclosure. 

Number  of  Respondents:  75. 

Number  of  Annual  Responses:  75. 

Estimated  Time  Per  Response:  35 
hours. 

Total  Burden  Hours:  2,625. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $186,750. 

Description:  Prohibited  Transaction 
Class  Exemption  97-41  provides  an 
exemption  from  the  prohibited 
transaction  provisions  of  the 
Employment  Retirement  Income 
Security  Act  of  1974  (ERISA)  and  from 
certain  taxes  imposed  by  the  Internal 
Revenue  Code  of  1986  (Code).  The 
exemption  permits  an  employee  benefit 
plan  to  purchase  shares  of  one  or  more 
open-end  investment  companies 
(Mutual  Funds)  registered  under  the 
Investment  Advisers  Act  of  1940  in 
exchange  for  plan  assets  transferred  in- 
kind  to  the  Mutual  Fund  from  a 
collective  investment  fund  (CIF) 
maintained  by  a  bank  or  plan  adviser, 
where  the  bank  or  plan  adviser  is  both 
the  investment  adviser  to  the  Mutual 
Fimd  and  a  fiduciary  of  the  plan.  The 
transfer  and  purchase  must  be  in 
connection  with  a  complete  withdrawal 
of  a  plan's  assets  from  the  CIF.  The 
exemption  affects  participants  and 
beneficiaries  of  the  plans  that  are 
involved  in  such  transactions  as  well  as 
the  bank  or  plan  adviser  and  the  Mutual 
Fund. 

In  order  to  ensure  that  the  exemption 
is  not  abused  and  that  rights  of 
participants  and  beneficiaries  are 
protected,  the  Department  requires  the 
bank  to  give  the  independent  fiduciary 
notice  of  the  in-kind  transfer  and  full 
written  disclosure  of  information 
concerning  the  registered  investment 
company.  Further,  the  bank  or  plan 


adviser  must  provide  the  independent 
flduciary  with  certain  ongoing 
disclosures. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

|FR  Doe:.  03-14528  Filed  6-9-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

[Prohibited  Transaction  Exemption  2003- 
11;  Exemption  Application  No.  D-10840et 
al.l 

Grant  of  Individual  Exemptions; 
Deutsche  Bank  AG 

AGENCY:  Employee  Benefits  Security 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/ or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

A  notice  was  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  a  proposal  to  grant  such 
exemption.  The  notice  set  forth  a 
summary  of  facts  and  representations 
contained  in  the  application  for 
exemption  and  referred  interested 
persons  to  the  application  for  a 
complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department.  In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The  applicant 
has  represented  that  it  has  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  requests  for  a 
hearing  were  received  by  the 
Department.  Public  comments  were 
received  by  the  Department  as  described 
in  the  granted  exemption. 

The  notice  of  proposed  exemption 
was  issued  and  the  exemption  is  being 
granted  solely  by  the  Department 
because,  effective  December  31,  1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978,  5  U.S.C.  App.  1  (1996). 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  proposed  to  the  Secretary  of 
Labor. 


Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570,  subpart  B  (55  FR  32836, 
32847,  August  10,  1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemption  is  administratively 
feasible; 

(b)  The  exemption  is  in  the  interests 
of  the  plan  and  its  participants  and 
beneficiaries;  and 

(c)  The  exemption  is  protective  of  the 
rights  of  the  participants  and 
beneficiaries  of  the  plan. 

Deutsche  Bank  AG,  located  in  New 
York,  New  York. 

(Prohibited  Transaction  Exemption  2003-11; 
Exemption  Application  Number  D-10840.1    . 

Exemption 

Section  I — Retroactive  Relief 

For  the  period  from  June  4,  1999,    ' 
until  June  10,  2003,  the  restrictions  of 
section  406(a)  and  (b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  investment  of  the  assets  of  a  Bank 
Plan  or  a  Client  Plan  (either,  a  Plan)  in 
deposits  of  Deutsche  Bank  AG,  its 
current  or  future  branches,  and/or  its 
current  or  future  subsidiaries,  if — 

(a)  Deutsche  Bank  AG  is  supervised 
by  the  Deutsche  Bundesbank  and/or  the 
Bundesanstalt  fur 
Finanzdienstleistungsaufsicht  (the 
BAFin),'  and,  in  the  case  of  a  subsidiary 
of  Deutsche  Bank  AG,  is  also  supervised 
by  similar  local  government  authorities; 

(b)  The  deposit  bears  a  rate  of  interest 
that  is  reasonable,  as  defined  in  section 
Ill(f); 

(c)  The  investment  is: 

(i)  Made  by  a  Bank  Plan;  or 
(ii)  Made  by  a  Client  Plan  and 
expressly  authorized  pursuant  to  a 
provision  of  such  Plan  (or  trust  thereof) 
or  expressly  authorized  by  an 
independent  fiduciary, ^  as  defined  in 


■  For  purposes  of  this  exemption,  supervision  of 
Deutsche  Banli  AG  by  the  BAFin  is  deemed  to 
include  supervision  of  Deutsche  Banli  AG  by  the 
Federal  Banking  .Supervisory  Authority  (das 
Bundesaufsichtsamt  fuer  das  Kreditwesen),  the 
predecessor  to  the  BAFin. 

^  The  Department  notes  that  the  Act's  general 
standards  of  fiduciary  conduct  apply  to 
arrangements  involving  the  investment  of  Plan 
assets  permitted  by  this  exemption.  In  this  regard, 
section  404  of  the  Act  requires,  among  other  things, 
a  fiduciary  to  discharge  his  duties  respecting  a  plan 
solely  in  the  interest  of  the  plan's  participants  and 
beneficiaries  and  in  a  prudent  manner. 
Accordingly,  an  independent  fiduciary  with  respect 
to  a  Plan  must  act  prudently  with  respect  to:  (1)  The 
decision  to  enter  into  an  arrangement  described 
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section  in(g),  with  respect  to  such  Plan; 
and 

(d)  In  situations  where  Deutsche  Bank 
AG,  or  any  of  its  affiliates  that  are  banks 
or  registered  investment  advisors,  acts 
as  an  investment  manager  on  behalf  of 
a  Plan,  the  amount  of  such  Plan's  assets 
invested  in  the  deposits  of  Deutsche 
Bank  AG  does  not  average,  over  any  six 
month  period,  more  than  5%  of  the  total 
amount  of  the  plan's  assets  managed  by 
such  investment  manager. 

Section  II — Prospective  Relief 

Effective  after  June  10,  2003,  the 
restrictions  of  section  406(a)  and  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  investment  of  the 
assets  of  a  Plan  in  deposits  of  Deutsche 
Bank  AG,  its  current  or  future  branches, 
and/or  its  current  or  future  subsidiaries, 
if— 

(a)  Deutsche  Bank  AG  is  supervised 
by  the  Deutsche  Bundesbank  and/or  the 
BAFin,  and,  in  the  case  of  a  subsidiary 
of  Deutsche  Bank  AG,  is  also  supervised 
by  similar>local  government  authorities; 

(b)  The  deposit  bears  a  rate  of  interest 
that  is  reasonable,  as  defined  in  section 

(c)  Prior  to:  (i)  an  investment  of  Plan 
assets  in  bank  deposits;  or  (ii)  the 
commencement  of  any  Deutsche  Bank 
AG  program  that  invests  Plan  assets  in 
such  deposits,  an  independent  fiduciary 
(other  than  with  respect  to  a  Bank  Plan) 
receives  a  written  disclosure  describing: 

(A)  The  circumstances  pursuant  to 
which  Plan  assets  will  be  invested  in 
deposits  of  Deutsche  Bank  AG  or  its 
subsidiaries  or  branches;  and 

(B)  A  description  of  the  applicable 
sovereign  regulatory  authority/ 
authorities  governing  the  activities  of 
Deutsche  Bank  AG; 

(d)  A  fiduciary  independent  of 
Deutsche  Bank  AG  and  its  affiliates 
(other  than  with  respect  to  a  Bank  Plan) 
receives,  upon  request,  copies  of  the 
most  recent  financial  statement  of 
Deutsche  Bank  AG  and/or  its 
subsidiaries; 

(e)  Immediately  after  any  material 
adverse  change  in  the  financial 


herein;  and  (2)  the  negotiation  of  the  terms  of  such 
an  arrangement,  including,  among  other  things,  the 
specific  terms  by  which  Plan  assets  will  be  invested 
in  the  deposits  of  Deutsche  Bank  AG.  The 
Department  further  emphasizes  that  it  expects  plan 
nduciaries,  prior  to  allowing  or  authorizing  the 
transactions  described  herein,  to  fully  understand 
the  benefits  and  risks  associated  with  such 
transactions,  following  disclosure  by  Deutsche  Bank 
AG  of  all  relevant  information,  in  addition,  the 
Department  notes  that  such  plan  fiduciaries  must 
periodically  monitor,  and  have  the  ability  to  so 
monitor,  the  services  provided  by  Deutsche  Bank 
AG. 


condition  of  Deutsche  Bank  AG,    * 
Deutsche  Bank  AG  will  notify  each  Plan 
fiduciary  of  such  material  adverse 
change  and  will  not  use  its  authority  to 
continue  the  program  of  deposits  with 
respect  to  the  Plans  without  the  consent 
of  a  Bank  Plan  fiduciary  or  an 
independent  Client  Plan  fiduciary: 

(f)  In  situations  where  Deutsche  Bank 
AG,  or  any  of  its  affiliates  that  are  banks 
or  registered  investment  advisors,  acts 
as  an  investment  manager  on  behalf  of 
a  Plan,  the  amount  of  such  Plan's  assets 
invested  in  the  deposits  of  Deutsche 
Bank  AG  does  not  average,  over  any  six 
month  period,  more  than  1%  of  the  total 
amount  of  the  plan's  assets  managed  by 
such  investment  manager; 

(g)  Deutsche  Bank  AG- 

(1)  Agrees  to  subniit  to  the 
jurisdiction  of  the  United  States; 

(2)  Agrees  to  appoint  an  agent  for 
service  of  process  in  the  United  States, 
which  may  be  an  affiliate  (the  Process 
Agent); 

(3)  Consents  to  service  of  process  on 
the  Process  Agent; 

(4)  Agrees  that  it  may  be  sued  in  the 
United  States  Courts  in  connection  with 
the  transactions  described  in  this 
propoised  exemption: 

(5)  Agrees  that  any  judgment  may  be 
collectable  by  an  employee  benefit  plan 
in  the  United  States  from  Deutsche  Bank 
AG;  and 

(6)  Agrees  to  comply  with,  and  be 
subject  to,  all  relevant  provisions  of  the 
Act. 

(h)  The  investment  is: 

(i)  Made  by  a  Bank  Plan  and 
authorized  by  a  Bank  Plan  fiduciary;  or 

(ii)  Made  by  a  Client  Plan  and 
authorized  by  an  independent  fiduciary 
with  respect  to  such  Client  Plan. 
Notwithstanding  (h)(i)  and  (h)(ii)  above, 
authorization  for  the  investment  by  a 
Plan  in  the  deposits  of  Deutsche  Bank 
AG  may  be  presumed  notwithstanding 
that  Deutsche  Bank  AG  does  not  receive 
any  response  from  such  Plan  pursuant 
to  two  written  requests  by  Deutsche 
Bank  AG  (one  request  by  a  certified 
mailing  that  contains  only  such  request) 
for  the  authorization,  provided  that:  (A) 
with  respect  to  Plans  that  invest  in  the 
deposits  of  Deutsche  Bank  AG  prior  to 
June  10,  2003,  the  first  request  occurs 
not  later  than  July  25,  2003,  and  the 
second  request  occurs  within  30  days 
thereafter;  and  (B)  with  respect  to  Plans 
that  invest  in  the  deposits  of  Deutsche 
Bank  AG  following  June  10,  2003,  the 
first  request  occurs  at  least  45  days  prior 
to  such  investment  and  the  second 
request  occurs  within  30  days  thereafter; 

(i)  Investments  in  the  deposits  of  a 
subsidiary  of  Deutsche  Bank  AG  will  be 
backed  by  the  full  faith  and  credit  of 
Deutsche  Bank  AG; 


(j)  Short-term  debt  issued  by  Deutsche 
Bank  AG  is  rated  in  one  of  the  three 
highest  categories  by  an  independent 
rating  agency  such  as  Standard  &  Poors, 
Moody's  or  a  similar  institution; 

(k)  Deutsche  Bank  AG  maintains  or 
causes  to  be  maintained  within  the 
United  States  for  a  period  of  six  years 
from  the  date  of  such  transaction,  in  a 
manner  that  is  convenient  and 
accessible  for  audit  and  examination, 
such  records  as  are  necessary  to  enable 
the  persons  described  below  in 
paragraph  (I)  of  this  exemption  to 
determine  whether  the  conditions  of 
this  exemption  have  been  met,  except 
that  a  prohibited  transaction  will  not  be 
considered  to  have  occurred  if,  due  to 
circumstances  beyond  the  control  of 
Deutsche  Bank  AG,  the  records  are  lost 
or  destroyed  prior  to  the  end  of  the  six- 
year  period;  and 

(1)(1)  Except  as  provided  in  paragraph 
(2)  of  this  section  (I)  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (k)  are  unconditionally 
available  at  their  customary  location  in 
the  United  States  for  examination 
during  normal  business  hours  by — 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service, 

(ii)  Any  fiduciary  of  a  Plan,  or  any 
duly  authorized  employee  or 
representative  of  such  fiduciary,  and 

(iii)  Any  participant  or  beneficiary  of 
a  Plan  or  duly  authorized  employee  or 
representative  of  such  participant  or 
beneficiary; 

(2)  None  of  the  persons  described  in 
paragraphs  {l)(l)(ii)  and  (iii)  shall  be 
authorized  to  examine  trade  secrets  of 
Deutsche  Bank  AG.  or  commercial  or 
financial  information  that  is  privileged 
or  confidential. 

Section  III — Definitions 

(a)  The  term  "bank"  means  a  bank 
supervised  by  the  United  States,  a  state, 
or  a  sovereign  government. 

(b)  An  "affiliate"  of  a  person  includes: 

(1)  Any  person  that  directly,  or 
indirectly  through  one  or  more 
intermediaries,  controls  or  is  controlled 
by,  or  is  under  common  control  with, 
such  person; 

(2)  Any  officer,  director,  employee  or 
relative  of  such  person,  or  partner  of  any 
such  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
.director,  partner  or  employee. 

(c)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  overlhe  management  Dr 
policies  of  a  person  other  than  an 
individual. 
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(d)  A  "Client  Plan"  refers  to  an 
employee  benefit  plan  as  described  in 
section  3(3)  with  respect  to  which 
Deutsche  Bank  AG  acts  as  a  trustee  or 
custodian. 

(e)  A  "Bank  Plan"  means  a  plan 
sponsored  or  maintained  by:  (1) 
Deutsche  Bank  AG  or  any  person  that 
directly,  or  indirectly  through  one  or 
more  intermediaries,  controls  or  is 
controlled  by,  or  is  under  common 
control  with,  Deutsche  Bank  AG  or;  (2) 
any  entity  in  which  Deutsche  Bank  AG 
holds  more  than  a  ten  percent  equity 
interest. 

(f)  A  "reasonable"  rate  of  interest 
means  a  rate  of  interest  determinable  by 
reference  to  short-term  rates  available  to 
other  customers  of  the  bank,  those 
offered  by  other  banks,  those  available 
from  money  market  funds,  those 
applicable  to  short-term  instruments 
such  as  repurchase  agreements,  or  by 
reference  to  a  benchmark  such  as 
sovereign  short  term  debt  {e.g.,  in  the 
U.S.,  treasury  bills),  all  in  the 
jurisdiction  where  the  rate  is  being 
evaluated.  The  requirement  that  an 
interest  rate  be  "reasonable"  does  not 
preclude  the  payment  of  no  interest  in 
situations  where  the  deposit  is  with  a 
branch  or  subsidiary  of  Deutsche  Bank 
AG  that  acts  as  a  local  subcustodian  and 
no  interest  is  paid  to  similarly  situated 
custody  clients  of  the  global  custodian 
so  long  as,  prior  any  investment  in 
deposits  that  pays  no  interest,  Deutsche 
Bank  AG  discloses  to  the  appropriate 
Plan  fiduciary  that  no  interest  may  be 
paid  with  respect  to  an  arrangement 
described  above.  Notwithstanding  the 
foregoing,  no  interest  may  be  paid  if 
local  law  is  changed  to  preclude  the 
payment  of  interest,  and  Deutsche  Bank 
AG  discloses  such  fact  to  the 
appropriate  Plan  fiduciary  as  soon  as 
reasonably  possible. 

(g)  An  "independent  fiduciary" 
.  means  a  fiduciary  independent  of 

Deutsche  Bank  AG  and  its  afliliates  who 
has  the  authority  to  make  the 
investments  described  herein,  or  to 
instruct  the  trustee  or  other  fiduciary 
with  respect  to  such  investments,  and 
who  has  no  interest  in  the  transaction 
which  may  affect  the  exercise  of  such 
authorizing  fiduciary's  best  judgment  as 
a  fiduciary  so  as  to  cause  such 
authorization  to  constitute  an  act 
described  in  section  406(b)  of  the  Act. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
March  3.  2003,  at  68  FR  10035. 
FOA  FURTHER  INFORMATION  CONTACT:' 
Christopher  Motta  of  the  Department, 


telephone  (202)  693-8544.  (This  is  not 
a  toll-free  number.) 

Deutsche  Bank  AG  (Deutsche  Bank), 
located  in  Germany,  with  Affiliates  in 
New  York.  New  York  and  other 
locations. 

(Prohibited  Transaction  Exemption  2003-12; 
Exemption  Application  Numbier  D-llOSS] 

Exemption 

Section  I.  Covered  Transactions 

The  restrictions  of  section 
406(a)(1)(A)  through  (D)  and  406(b)(1) 
and  (b)(2)  of  the  Act,  and  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply, 
effective  December  11.  2001,  to  the 
following  foreign  exchange  transactions 
between  Deutsche  Bank  or  a  foreign 
affiliate  thereof  that  is  a  bank  or  broker- 
dealer  (collectively.  DBAG).  and  an 
employee  benefit  plan  with  respect  to 
which  DBAG  is  a  trustee,  custodian, 
fiduciary  or  other  party  in  interest, 
pursuant  to  a  standing  instruction,  if  the 
conditions  set  forth  in  section  11  below 
are  met: 

(1)  An  income  item  conversion;  or 

(2)  A  de  minimis  purchase  or  salej 
transaction. 

Section  II.  Conditions 

(a)  At  the  time  the  foreign  exchange 
transaction  is  entered  into,  the  terms  of 
the  transaction  are  not  less  favorable  to 
the  plan  than  the  terms  generally     ^ 
available  in  comparable  arm's-length 
foreign  exchange  transactions  between 
unrelated  parties. 

(b)  At  the  time  the  foreign  exchange 
transaction  is  entered  into,  the  terms  of 
the  transaction  are  not  less  favorable  to 
the  plan  than  the  terms  afforded  by 
DBAG  in  comparable  arm's-length 
foreign  exchange  transactions  involving 
unrelated  parties. 

(c)  DBAG  does  not  have  any 
discretionary  authority  or  control  with 
respect  to  the  investment  of  the  plan 
assets  involved  in  the  transaction  and 
does  not  render  investment  advice 
(within  the  meaning  of  29  CFR  2510.3- 
21(c))  with  respect  to  the  investment  of 
those  assets. 

(d)  DBAG  maintains  at  all  times 
written  policies  and  procedures 
regarding  the  handling  of  foreign 
exchange  transactions  for  plans  with 
respect  to  which  DBAG  is  a  trustee, 
custodian,  fiduciary  or  other  party  in 
interest  or  disqualified  person  which 
assure  that  the  person  acting  for  DBAG 
knows  that  he  or  she  is  dealing  with  a 
plan. 

(e)  The  covered  transaction  is 
performed  under  a  written  authorization 
executed  in  advance  by  a  fiduciary  of 


the  plan  whose  assets  are  involved  in 
the  transaction,  which  plan  fiduciary  is 
independent  of  DBAG.  The  written 
authorization  must  specify: 

(1)  The  identities  of  the  currencies  in 
which  covered  transactions  may  be 
executed;  and 

(2)  That  the  authorization  may  be 
terminated  by  either  party  without 
penalty  on  no  more  than  10  days  notice. 

(f)(1)  Income  item  conversions  are 
executed  within  no  more  than  one 
business  day  from  the  date  of  receipt  of 
notice  by  DBAG  that  such  items  are 
good  funds,  and  a  foreign  custodian 
which  is  an  affiliate  of  DBAG,  provides 
such  notice  to  DBAG  within  "one 
business  day"  of  its  receipt  of  good 
funds; 

(2)  De  minimis  purchase  and  sale 
transactions  are  executed  within  no 
more  than  one  business  day  from  the 
date  that  either  DBAG  receives  notice 
from  a  foreign  custodian  that  the 
proceeds  of  a  sale  of  foreign  securities 
dominated  in  foreign  currency  are  good 
funds,  or  the  direction  to  acquire  foreign 
currency  was  received  by  DBAG  and  a 
foreign  custodian  which  is  an  affiliate  of 
DBAG  provides  such  notice  to  DBAG 
within  one  business  day  of  its  receipt  of 
good  funds  from  a  sale. 

(g)(1)  At  least  once  each  day,  at  the 
time(s)  specified  in  its  written  policies 
and  procedures.  DBAG  establishes 
either  a  rate  of  exchange  or  a  range  of 
rates  to  be  used  for  income  item 
conversions  and  de  minimis  purchase 
and  sale  transactions  covered  by  this 
exemption. 

(2)  Income  item  conversions  are 
executed  at  the  next  scheduled  time  for 
conversions  following  receipt  of  notice 
by  DBAG  from  the  foreign  custodian 
that  such  funds  are  good  funds.  If  it  is 
the  policy  of  DBAG  to  aggregate  small 
amounts  of  foreign  currency  imtil  a 
specified  minimum  threshold  amount  is 
received,  then  the  conversion  may  take 
pldce  at  a  later  time  but  in  no  event 
more  than  24  hours  after  such  receipt  of 
notice. 

(3)  De  minimis  purchase  and  sale 
transactions  are  executed  at  the  next 
scheduled  time  for  such  transactions 
following  receipt  of  either  notice  that 
the  sales  proceeds  denominated  in 
foreign  currency  are  good  funds,  or  a 
direction  to  acquire  foreign  currency.  If 
it  is  the  policy  of  DBAG  to  aggregate 
small  transactions  until  a  specified 
threshold  amount  is  received,  then  the 
execution  may  tdke  place  at  a  later  time 
but  in  no  event  more  than  24  hours  after 
receipt  of  either  notice  that  the  sales 
proceeds  have  been  received  by  the 
foreign  custodian  as  good  funds,  or  a 
direction  to  acquire  foreign  currency. 
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For  purposes  of  this  paragraph  (g),  the 
range  of  exchange  rates  established  by 
DBAG  for  a  particular  foreign  currency 
cannot  deviate  by  more  than  three 
percent  [above  or  below]  the  interbank 
bid  and  asked  rates  as  displayed  on 
Reuters  or  another  nationally  recognized 
independent  service  in  the  foreign 
exchange  market  (provided  that  the 
independent  service  chosen  will  be 
consistently  used  in  determining 
whether  the  deviation  limitation  has 
been  met)  for  such  currency  at  the  time 
such  range  or  rates  is  established  by 
DBAG; 

(h)  Prior  to  the  execution  of  the 
authorization  referred  to  in  paragraph 
(e),  DBAG  provides  the  independent 
fiduciary  with  a  copy  of  DBAG's  written 
policies  and  procedures  regarding  the 
handling  of  foreign  exchange 
transactions  involving  income  item 
conversions  and  de  minimis  purchase 
and  sale  transactions.  The  policies  and 
procedures  must,  at  a  minimum,  contain 
the  following  information: 

(1)  Disclosure  of  the  time(s)  each  day 
that  DBAG  will  establish  the  specific 
rate  of  exchange  or  the  range  of 
exchange  rates  for  the  covered 
transactions  to  be  executed  and  the 
time(s)  that  such  covered  transactions 
will  take  place.  DBAG  shall  include  a 
description  of  the  methodology  that 
DBAG  uses  to  determine  the  specific 
exchange  rate  or  range  of  exchange 
rates; 

(2)  Disclosiu'e  that  income  item 
conversions  and  de  minimis  purchase 
and  sale  transactions  will  be  executed  at 
the  first  scheduled  transaction  time  after 
notice  that  good  funds  from  an  income 
item  conversion  or  a  sale  have  been 
received,  or  a  direction  to  purchase 
foreign  currency  has  been  received.  To 
the  extent  that  DBAG  aggregates  small 
amounts  of  fbreign  currency  until  a 
specified  minimum  threshold  amount  is 
met,  a  description  of  this  practice  and 
disclosure  of  the  threshold  amount;  and 

(3)  A  description  of  the  process  by 
which  DBAG's  foreign  exchange 
policies  and  procedures  for  income  item 
conversions  and  de  minimis  purchase 
and  sale  transactions  may  be  amended 
and  disclosed  to  plans. 

(i)  DBAG  furnishes  to  the 
independent  fiduciary  a  written 
confirmation  statement  with  respect  to 
each  covered  transaction  not  more  than 
five  business  days  after  execution  of  the 
transaction. 

(1)  With  respect  to  income  item 
conversions,  the  confirmation  shall 
disclose  the  following  information: 

(A)  Account  name; 

(B)  Date  of  notice  that  good  funds 
were  received; 

(C)  Transaction  date; 


(D)  Exchange  rate;  ^ 

(E)  Settlement  date] 

(F)  Identity  of  foreign  currency; 

(G)  Amount  of  foreign  currency  sold; 
(H)  Amoimt  of  U.S.  dollars  or  other 

currency  credited  to  the  plan;  and 

(2)  With  respect  to  de  minimis 
purchase  and  sale  transactions,  the 
confirmation  shall  disclose  the 
following  information: 

(A)  Account  name; 

(B)  Date  of  notice  that  sales  proceeds 
denominated  in  foreign  currency  are 
received  as  good  funds  or  direction  to 
acquire  foreign  currency  was  received; 

(C)  Transaction  date; 

(D)  Exchange  rate; 

(E)  Settlement  date; 

(F)  Ciurencies  exchanged: 

i.  Identity  of  the  currency  sold; 
ii.  Amount  sold; 
iii.  Identity  of  the  currency 
pmt:hased;  and 
iv.  Amount  purchased.  * 
(j)DBAG— 

(1 )  Agrees  to  submit  to  the 
jurisdiction  of  the  United  States; 

(2)  Agrees  to  appoint  an  agent  for 
service  of  process  in  the  United  States, 
which  may  be  an  affiliate  (the  Process 
Agent); 

(3)  Consents  to  service  of  process  on 
the  Process  Agent; 

(4)  Agrees  that  it  may  be  sued  in  the 
United  States  Courts  in  connection  with 
the  transactions  described  in  this 
exemption; 

(5)  Agrees  that  any  judgment  may  be 
collectable  by  an  employee  benefit  plan 
in  the  United  States  from  Deutsche 
Bank;  and 

(6)  Agrees  to  comply  with,  and  be 
subject  to,  all  relevant  provisions  of  the 
Act. 

(k)  DBAG  maintains,  within  territories 
imder  the  jurisdiction  of  the  United 
States  Government,  for  a  period  of  six 
years  from  the  date  of  the  transaction, 
the  records  necessary  to  enable  the 
persons  described  in  paragraph  (1)  of 
this  section  to  determine  whether  the 
applicable  conditions  of  this  exemption 
have  been  met,  including  a  record  of  the 
specific  exchange  rate  or  range  of 
exchange  rates  DBAG  established  each 
day  for  foreign  exchange  transactions 
effected  imder  standing  instructions  for 
income  item  conversions  and  de 
minimis  purchase  and  sale  transactions. 
However,  a  prohibited  transaction  will 
not  be  considered  to  have  occurred  if, 
due  to  circumstances  beyond  DBAG's 
control,  the  records  are  lost  or  destroyed 
prior  to  the  end  of  the  six-year  period, 
and  no  party  in  interest  other  than 
DBAG  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act,  or  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 


the  Code,  if  the  records,  are  not 
maintained  by  DBAG,  or  are  not  made 
available  for  examination  by  DBAG.  or 
its  affiliate  as  required  by  paragraph  (I) 
of  this  section. 

(1)(1)  Except  as  provided  in 
subparagraph  (2)  of  this  paragraph  and 
notwithstanding  any  provisions  of 
subsection  (a)(2)  and  (b)  of  section  504 
of  the  Act.  the  records  referred  to  in 
paragraph  (k)  of  this  section  are 
available  at  their  customary  location  for 
examination,  upon  reasonable  notice, 
during  normal  business  hours  by: 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department  of 
Labor  or  the  Internal  Revenue  Service. 

(B)  Any  fiduciary  of  a  plan  who  has 
authority  to  acquire  or  dispose  of  the 
assets  of  the  plan  involved  in  the  foreign 
exchange  transaction  or  any  duly 
authorized  employee  or  representative 
of  such  fiduciary. 

(C)  Any  contributing  employer  to  the 
plan  involved  in  the  foreign  exchange 
transaction  or  any  duly  authorized 
employee  or  representative  of  such 
employer. 

(2)  None  of  the  persons  described  in 
subparagraphs  (B)  and  (C)  shall  be 
authorized  to  examine  DBAG's  trade 
secrets  or  commercial  or  financial 
information  of  DBAG,  which  is 
privileged  or  confidential. 

Section  III.  Definitions  and  General 
Rules 

For  purposes  of  this  exemption, 

(a)  A  "foreign  exchange"  transaction 
means  the  exchange  of  the  currency  of 
one  nation  for  the  currency  of  another 
nation. 

(b)  The  term  "standing  instruction" 
means  a  written  authorization  from  a 
plan  fiduciary,  who  is  independent  of 
DBAG,  to  DBAG  to  effect  the 
transactions  specified  therein  pursuant 
to  the  instructions  provided  in  such 
authorization. 

(c)(1)  The  term  "independent  of 
DBAG"  means  a  plan  fiduciary  who  is 
unrelated  to,  and  independent  of, 
DBAG.  For  piuposes  of  this  exemption, 
a  plan  fiduciary  will  be  deemed  to  be 
uiu^lated  to,  and  independent  of,  DBAG 
if  such  fiduciary  represents  that  neither 
such  fiduciary,  nor  any  individual 
responsible  for  the  decision  to  authorize 
or  terminate  authorization  for 
transactions  described  in  section  I,  is  an 
officer,  director,  or  highly  compensated 
employee  Iwithin  the  meaning  of 
section  4975(e)(2)(H)  of  the  Code)  of 
DBAG  and  represents  that  such 
fiduciary  shall  advise  DBAG  if  those 
facts  change. 

(2)  Notwithstanding  anything  to  the 
contrary  in  this  section  III  (c),  a 
fiduciary  is  not  independent  if: 
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(i)  Such  fiduciary  directly  or 
indirectly  controls,  is  controlled  by.  or 
is  under  common  control  with  DBAG; 

(ii)  Such  fiduciary  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  from  DBAG  for  his 
own  personal  account  in  connection 
with  any  transaction  described  in  this 
exemption: 

(iii)  Any  officer,  director,  or  highly 
compensated  employee  (within  the 
meaning  of  section  4975(e)(2)(H)  of  the 
Code)  of  DBAG.  responsible  for  the 
transactions  described  in  section  I,  is  an 
officer,  director,  or  highly  compensated 
employee  (within  the  meaning  of 
section  4975(e)(2)(H)  of  the  Code)  of  the 
plan  sponsor  or  of  the  Fiduciary 
responsible  for  the  decision  to  authorize 
or  terminate  authorization  for  ' 

transactions  described  in  section  I. 
However,  if  such  individual  is  a  director 
of  the  plan  sponsor  or  of  the  responsible 
fiduciary,  and  if  he  or  she  abstains  from 
participation  in  (A)  the  choice  of  DBAG 
as  a  directed  trustee  or  custodian  and 
(B)  the  decision  to  authorize  or 
terminate  authorization  for  transactions 
described  in  section  I,  then  section 
IIl(c)(2)(iii)  shall  not  apply. 

(3)  The  term  "officer"  means  a 
president,  any  vice  president  in  charge 
of  a  principal  business  unit,  division  or 
function  (such  as  sales,  administration 
or  finance)  or  any  other  officer  who 
performs  a  policy-making  function  for 
the  entity. 

(d)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  of 
policies  of  a  person  other  than  an 
individual. 

(e)  An  "income  item  conversion" 
means:  (1)  The  conversion  into  U.S. 
dollars  of  an  amount  which  is  the 
equivalent  of  no  more  than  300,000  U.S. 
dollars  of  interest,  dividends  or  other 
distributions  or  payments  with  respect 
to  a  security,  tax  reclaims,  proceeds 
from  dispositions  of  rights,  fractional 
shares  or  other  similar  items 
denominated  in  the  currency  of  another 
nation  that  are  received  by  DBAG  on 
behalf  of  the  plan  from  the  plan's 
foreign  investment  portfolio:  or  (2)  the 
conversion  into  any  currency  as 
required  and  specified  by  the  standing 
instruction  of  an  amount  which  is  the 
equivalent  of  no  more  than  300,000  U.S. 
dollars  of  interest,  dividends,  or  other 
distributions  or  payments  with  respect 
to  a  security,  tax  reclaims,  proceeds 
from  dispositions  of  rights,  fractional 
shares  or  other  similar  items 
denominated  in  the  currency  of  another 
nation  that  are  received  by  DBAG  on 
behalf  of  the  plan  from  the  plan's 
foreign  investment  portfolio,  provided 
that  the  converted  fiinds  are  either 


transferred  to  an  interest  bearing 
account  which  provides  a  reasonable 
rate  of  interest  within  24  hours  of  the 
conversion  and  held  therein  pending 
reinvestment  by  the  plan  or  the  bank 
reinvests  such  proceeds  within  24  hours 
of  the  conversion  at  the  direction  of  the 
plan. 

(f)  A  "de  minimis  purchase  or  sale 
transaction"  means  the  purchase  or  sale 
of  foreign  currencies  in  an  amount  of  no 
more  than  300.000  U.S.  dollars  or  the 
equivalent  thereof  in  connection  with 
the  purchase  or  sale  of  foreign  securities 
by  a  plan. 

(g)  For  purposes  of  this  exemption  the 
term  "employee  benefit  plan"  refers  to 

a  pension  plan  described  in  29  CFR 
2510.3-2  and/or  a  welfare  benefit  plan 
described  in  29  CFR  2510.3-1. 

(h)  For  purposes  of  this  exemption, 
the  term  "good  funds"  means  funds 
immediately  available  in  cash  with  no 
sovereign  or  other  governmental 
impediments  or  restrictions  to  the 
exchange  or  transfer  of  such  funds. 

(i)  For  purposes  of  this  exemption,  the 
term  "business  day"  means  a  banking 
day  as  defined  by  federal  or  state 
banking  regulations. 

(j)  For  purposes  of  this  exemption,  a 
"foreign  affiliate"  of  Deutsche  Bank 
means  any  non-U. S.  entity  that  is 
directly  or  indirectly,  through  one  or 
more  intermediaries,  controlling, 
controlled  by.  or  under  common  control 
with  Deutsche  Bank. 

(k)  For  purposes  of  this  exemption, 
the  term  "bank"  means  a  foreign 
affiliate  of  Deutsche  Bank:  (1)  That  is  a 
banking  institution  supervised  and 
examined  by  the  German  banking 
authorities  (currently,  the  Bundesanstalt 
fur  Finanzdienstleistungsaufsicht  (the 
BAFin).  in  cooperation  with  the 
Deutsche  Bundesbank  (the 
Bundesbank)),  or  is  subject  to  regulation 
by  similar  governmental  banking 
authorities  located  in  the  same  country 
as  such  affiliate;  and  (2)  whose  activities 
are  monitored  and  controlled  pursuant 
to  the  statutory  and  regulatory  standards 
of  German  law  applicable  to  the  foreign 
affiliates  of  Deutsche  Bank  engaged  in 
banking  activities. 

(1)  For  purposes  of  this  exemption,  the 
term  "broker-dealer"  means  a  foreign 
affiliate  of  Deutsche  Bank:  (1)  Engaged 
in  the  business  of  effecting  transactions 
in  securities  for  the  account  of  dthers,  or 
regularly  engaged  in  the  business  of 
buying  and  selling  securities  for  its  own 
account  through  a  broker  or  otherwise; 
and  (2)  supervised  by  the  German 
authorities  responsible  for  regulating  the 
activities  described  in  (1)  of  this 
paragraph,  or  subject  to  regulation  by 
similar  governmental  authorities  located 


in  the.  country  in  which  such  affiliate  is 
located. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  Notice  of 
Proposed  Exemption  published  on     • 
December  30,  2002  at  67  FR  79649. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Motta,  Office  of  Exemption 
Determinations,  Employee  Benefits 
Security  Administration.  U.S. 
Department  of  Labor,  telephone  (202) 
693-8544.  (This  is  not  a  toll-free 
number.) 

Law  Offices  of  Richard  D.  Gorman 
Pension  &  Profit  Sharing  Plan  (the 
Plan),  located  in  Monterey,  California. 

(Prohibited  Transaction  Exemption  No. 
2003-13;  Application  No.  0-11104] 

Exemption 

The  restrictions  of  sections  406(a)  and 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code^  shall  not  apply  to  the  sale  of 
unimproved  real  property  (the  Property) 
by  the  Plan  to  Mr.  Richard  Gorman,  a 
trustee  of  the  Plan,  and  a  party  in 
interest  with  respect  to  the  Plan.  This 
exemption  is  conditioned  upon  the 
adherence  to  the  material  facts  and 
representations  described  herein  and 
upon  the  satisfaction  of  the  following 
requirements: 

(a)  The  sale  is  a  one-time  cash 
transaction;  ^ 

(b)  The  Plan  receives  the  greater  of 
either:  (i)  $290,000;  or  (ii)  the  fair 
market  value  for  the  Property 
established  at  the  time  of  the  sale  by  an 
independent,  qualified  appraiser;  and 

(c)  The  Plan  pays  no  commissions  or 
other  expenses  associated  with  the  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  Notice  of 
Proposed  Exemption  published  on 
March  21,  2003,  at  68  FR  13964. 
FOR  FURTHER  INFORMATION  CONTACT: 
Khalif  I.  Ford  of  the  Department  at  (202) 
693-8540.  (This  is  not  a  toll-free 
number.) 

ACR  Homes,  Inc.  Employee  Stock 
Ownership  Plan  and  Trust  (the  ESOP), 
located  in  Roseville,  Nfinnesota. 

[Prohibited  Transaction  Application  2003- 
14:  Exemption  Application  No.  D-11146] 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  ^e 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
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of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  past  sale 
on  August  28.  2001  (the  Stock 
Redemption),  by  the  ESOP  to  the  ACR 
Homes,  Inc.,  the  sponsoring  employer 
(the  Employer),  of  3,600  shares  of  the 
Employer's  class  A  common  stock  (the 
Shares)  for  $511,250  in  cash;  provided 
that  the  following  conditions  were 
satisfied: 

(a)  The  Stock  Redemption  was  a  one- 
time cash  transaction; 

(b)  The  ESOP  received  the  fair  market 
value  of  the  Shares  as  determined  by  an 
independent,  qualified  appraiser  on  the 
date  of  the  Stock  Redemption;  and 

(c)  The  ESOP  paid  no  commissions  or 
other  expenses  associated  with  the 
Stock  Redemption. 

EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  August  28,  2001. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  April 
16.  2003.  at  68  FR  18686  (the  notice). 

Written  Comments 

The  Department  received  one  written 
comment  (the  Comment)  with  respect  to 
the  notice  and  no  requests  for  a  hearing. 
The  Conunent  was  filed  by  the  attorney 
for  the  applicant.  The  Comment  states 
that  the  chart  contained  in  Paragraph  2 
of  the  Summary  of  Facts  and 
Representations  in  the  notice 
erroneously  lists  the  number  of  shares 
owned  by  Dorothy  Nelson  (Mrs.  Nelson) 
before  the  Stock  Redemption  as  10,400. 
The  correct  amoiuit  owned  by  Mrs. 
Nelson  before  the  Stock  Redemption 
was  10.000  shares. 

The  Department  acknowledges  the 
applicant's  correction  to  the  notice,  as 
stated  in  the  Comment.  Accordingly, 
based  on  the  entire  record,  the 
Department  has  determined  to  grant  the 
exemption  as  proposed. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ekaterina  A.  Uzlyan  of  the  Department 
at  (202)  693-8540.  (This  is  not  a  toll-fi«e 
number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 


duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  This  exemption  is  supplemental  to 
and  not  in  derogation  of.  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transactional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(3)  The  availability  of  this  exemption 
is  subject  to  the  express  condition  that 
the  material  facts  and  representations 
contained  in  the  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  in  Washington,  DC,  this  5th  day  of 
June,  2003. 

Ivan  Strasfeld,  < 

Director  of  Exemption  Determinations, 
Employee  Benefits  Security  Administration. 
Department  of  Labor. 

[FR  Doc.  03-14594  Filed  6-9-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Proposed  Collection;  Comment 
Request 

action:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
prograin  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
proposed  collection:  Secretary  of  Labors 
Opportunity  Award,  Exemplary 


Voluntary  Effort  (EVE),  and  Exemplary 
Public  hiterest  Contribution  (EPIC) 
Awards.  A  copy  of  the  proposed 
information  collection  request  can  be     r 
obtained  by  contacting  the  office  listed 
below  in  the  addresses  section  of  this 
Notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addresses  section  below  on  or  before 
August  11.  2003. 

ADDRESSES:  Ms.  Hazel  M.  Bell,  U.S. 
Department  of  Labor,  200  Constitution 
Ave..  NW.,  Room  S-3201,  Washington. 
DC  20210,  telephone  (202)  693-0418. 
fax  (202)  693-1451,  Email 
hbell@fenix2.dol-esa.gov.  Please  use 
only  one  method  of  transmission  for 
comments  (mail,  fax,  or  Email). 

SUPPLEMENTARY  INFORMATION: 

1.  Background:  The  Office  of  Federal 
Contract  Compliance  Programs  (OFCCP) 
is  responsible  for  thie  administration  of 
the  Secretary  of  Labors  Opportunity 
Award,  Exemplary  Voluntary  Effort 
(EVE),  and  Exemplary  Public  Interest 
Contribution  (EPIC)  Awards.  These 
awards  are  presented  annually  to . 
Federal  contractors  and  non-profit 
organizations  whose  activities  support 
the  mission  of  the  OFCCP.  The 
recognition  of  Federal  contractors  who 
are  in  compliance  with  the  OFCCP 
regulations  and  who  work  with 
community  and  public  interest 
organizations  sends  a  positive  niessage 
throughout  the  U.S.  Labor  Force  and 
business  community. 

The  Secretary  of  Labor's  Opportunity 
and  EVE  award  recipients  must  be 
Federal  contractors  covered  by 
Executive  Order  11246,  as  amended; 
Section  503  of  the  Rehabilitation  Act,  as 
amended,  and  the  Vietnam  Era 
Veterans'  Readjustment  Assistance  Act, 
as  amended. 

The  Secretary  of  Labor's  Opportunity 
Award  is  presented  to  one  contractor 
each  year  that  has  established  and 
instituted  comprehensive  workforce 
strategies  to  ensure  equal  employment 
opportunity.  The  EVE  Award  is  given  to 
those  contractors  who  have 
demonstrated  through  programs  or 
activities,  exemplary  and  innovative 
efforts  to  create  an  inclusive  American 
Workforce.  The  EPIC  Award  is 
presented  to  public  interest 
organizations  that  have  supported  equal 
employment  opportunity  and  linked 
their  efforts  with  those  of  the  Federal 
contractors  to  enhance  employment 
opportunities'for  those  with  the  least 
opportunity  to  join  the  workforce. 
Guidelines  for  the  nomination  process 
can  be  found  in  Administrative  Notice 
Number  261  dated  January  21.  2003. 
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•    II.  Review  Focus:  The  Department  of 
Labor  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submissions 
of  responses. 

III.  Current  Actions:  The  Department 
of  Labor  seeks  approval  to  collect  this 
information  to  recognize  outstanding 
Federal  contractors  and  non-profit 
public  interest  organizations  with 
exceptional  equal  opportunity  and 
nondiscrimination  programs  that 
support  the  OFCCP  mission. 

Type  of  Review:  New  Collection. 

Agency:  Employment  Standards 
Administration. 

Title:  Secretary  of  Labors  Opportunity 
Award,  Ex'^mplary  Voluntary  Effort 
(EVE),  and  Exemplary  Public  Interest 
Contribution  (EPIC)  Awards. 

OMB  Number:  \215: 

Agency  Number: 

Affected  Public:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Total  Respondents/Responses:  80. 

Total  Annual  responses:  80. 

Frequency:  Annually. 

Estimated  Total  Burden  Hours:- 
95,760. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  $0. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated.  |un«  4.  2003. 
Bruce  Bohanon, 

Chief.  Branch  of  Management  Review  and 
Internal  Control,  Division  of  Financial 
Management.  Office  of  Management, 
Administration  and  Planning,  Employment 
Standards  Administration. 
[FR  Do<;.  03-14526  Filed  6-9-03;  8:45  am) 

MLUNO  COOC  4S10-CM-F 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Petitions  for  IModification  of  Mandatory 
Safety  Standards 

ACTION:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506  (c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  extension  of 
the  information  collection  related  to  the 
30  CFR  Sections  44.9.  44.10.  and  44.11; 
Petitions  for  Modification  of  Mandatory 
Safety  Standards. 

DATES:  Submit  comments  on  or  before 
August  11.2003. 

ADDRESSES:  Send  comments  to  Jane 
Tarr,  Management  Analyst. 
Administration  and  Management  1100 
Wilson  Boulevard.  Room  2171, 
Arlington.  VA  22209-3939.  Commenters 
are  encouraged  to  send  their  comments 
on  computer  disk,  or  via  Internet  E-mail 
to  Tarr-fane@Msha.Gov.  Ms.  Tarr  can  be 
reached  at  (202)  693-9824  (voice),  or 
(202)  693-9801  (facsimile). 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Tarr,  Management  Analyst,  Records 
Management  Group,  U.S.  Department  of 
Labor,  Mine  Safety  and  Health 
Administration,  Room  2171.  1100 
Wilson  Boulevard,  Arlington,  VA 
22209-3939.  Ms.  Tarr  can  be  reached  at 
Tarr-Jane@Msha.Gov  (Internet  E-mail), 
(202)  693-9824  (voice),  or  (202)  693- 
9801  (facsimile). 
SUPPI.EMENTARY  INFORMATION: 

L  Background 

Section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977  (Mine 
Act).  30  U.S.C.  811(c),  provides  that  a 
mine  operator  or  a  representative  of 
miners  may  petition  the  Secretary  of 
Labor  (Secretary)  to  modify  the 


application  of  a  mandatory  safety 
standard.  A  petition  for  modification 
may  be  granted  if  the  Secretary 
determines  (1)  that  an  alternative 
method  of  achieving  the  results  of  the 
standard  exists  and  that  it  will 
guarantee,  at  all  times,  no  less  than  the 
same  measure  of  protection  for  the 
miners  affected  as  that  afforded  by  the 
standard,  or  (2)  that  the  application  of 
the  standard  will  result  in  a  diminution 
of  safety  to  the  miners  affected. 

II.  Desired  Focus  of  Comments 

MSHA  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice,  or  viewed  on  the 
Internet  by  accessing  the  MSHA  home 
page  {http://www.msha.gov)  and  then 
choosing  "Statutory  and  Regulatory 
Information"  and  "Federal  Register 
Documents."  . 

III.  Current  Actions 

Under  30  CFR  44.9.  mine  operators 
must  post  a  copy  of  each  petition  for 
modification  concerning  the  mine  on 
the  mine's  bulletin  board  and  maintain 
the  posting  until  a  ruling  on  the  petition 
becomes  final.  This  applies  only  to 
mipes  for  which  there  is  no 
representative  of  miners. 

Under  30  CFR  44.10.  detailed 
guidance  for  filing  a  petition  for 
modification  is  provided  for  the 
operator  of  the  affected  mine  or  any 
representative  of  the  miners  at  that 
mine.  The  petition  must  be  in  writing, 
filed  with  the  Assistant  Secretary  of 
Labor  for  Mine  Safety  and  Health,  and 
a  copy  of  the  petition  served  by  the 
filing  party  (the  mine  operator  or 
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representative  of  miners)  on  the  other 
party.  

Under  30  CFR  44.11(a).  the  petition 
for  modification  must  contain  the 
petitioner's  name  and  address;  the 
mailing  address  and  mine  identification 
number  of  the  mine  or  mines  affected; 
the  mandatory,  safety  standard  to  which 
the  petition  is  directed;  a  concise 
statement  of  the  modification  requested 
and  whether  the  petitioner  (1)  proposes 
to  establish  an  alternate  method  in  lieu 
of  the  mandatory  safety  standard,  or  (2) 
alleges  that  application  of  the  standard 
will  result  in  diminution  of  safety  to  the 
miners  affected,  or  (3)  requests  relief     . 
based  on  both  grounds;  a  detailed 
statement  of  the  facts  that  show  the 
grounds  upon  which  a  modification  is 
claimed  or  warranted;  and,  if  the 
petitioner  is  a  mine  operator,  the 
identity  of  any  representative  of  miners 
at  the  affected  mine. 

Type  of  Review:  Extension. 
'    Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Petitions  for  Modification  of 
Mandatory  Safety  Standards. 

OMB  Number:  121 9-0065 . 

Recordkeeping:  Under  30  CFR  44.9, 
mine  operators  must  post  a  copy  of  each 
petition  for  modification  concerning  the 
mine  on  the  mine's  bulletin  board  and 
maintain  the  posting  until  a  ruling  on 
'  the  petition  becomes  final.  This  applies 
only  to  mines  for  whidi  there  is  no 
representative  of  miners. 

Under  30  CFR  44.10  The  petition 
must  be  in  writing,  filed  with  the 
Assistant  Secretary  of  Labor  for  Mine 
Safety  and  Health,  and  a  copy  of  the 
petition  served  by  the  filing  party  (the 
mine  operator  or  representative  of 
miners)  on  the  other  party. 

Under  30  CFR  44.11(a),  the  petition 
for  modification  must  contain  the 
petitioner's  name  and  address;  the 
mailing  address  and  mine  identification 
number  of  the  mine  or  mines  affected; ' 
the  mandatory  safety  standard  to  which 
the  petition  is  directed;  a  concise 
statement  of  the  modification  requested 
and  whether  the  petitioner  (1)  proposes 
to  establish  an  alternate  method  in  lieu 
of  the  mandatory  safety  standard,  or  (2) 
alleges  that  application  of  the  standard 
will  result  in  diminution  of  safety  to  the 
miners  affected,  or  (3)  requests  relief 
based  on  both  grounds;  a  detailed 
statement  of  the  facts  that  show  the 
grounds  upon  which  a  modification  is 
claimed  or  warranted:  and,  if  the 
petitioner  is  a  mine  operator,  the 
identity  of  any  representative  of  miners 
at  the  affected  mine. 

Frequency:  On  Occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Respondents:  158. 


Estimated  Average  Time  Per 
Respondent:  35  hours. 

Total  Burden  Hours:  5.520  hours. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/, 
maintaining):  $41. 

Comments  submitted  in  response  to 
this  nbtice  will  be  summarized  and/or 
included  in  the  req^uest  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated  at  Arlington,  Virginia,  this  fourth 
day  of  June,  2003. 
David  L.  Meyer, 

Director,  Office  of  Administration  and 
Management.  ' 

[FR  Doc.  03-14527  Filed  6-9-03;  8:45  am] 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice. 

SUMMARY:  NARA  is  giving  public  notice 
that  the  agency  proposes  to  request  use 
of  the  Financial  Disclosure  Form,  a  new 
Standard  Form,  that  will  be  used  to 
make  personnel  security 
determinations,  including  whether  to 
grant  a  security  clearance,  to  allow 
access  to  classified  information, 
sensitive  areas,  and  equipment;  or  to 
permit  assignment  to  a  sensitive 
national  security  position.  The  public  is 
invited  to  comment  on  the  proposed 
information  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Written  comments  must  be 
received  on  or  before  August  11.  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Comments  should  be  sent 
to:  Paperwork  Reduction  Act  Comments 
(NHP),  Room  4400.  National  Archives 
and  Records  Administration.  8601 
Adelphi  Rd,  College  Park.  MD  20740- 
6001;  or  faxed  to  301-837-3213;  or 
electronically  mailed  to 
tamee.fechhelm@nara.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
collection  and  supporting  statement 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301-837-1694.  or 
fax  nimiber  301-837-3213. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-^13),  NARA  invites  the 


general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  The  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
whether  the  proposed  information 
collection  is  necessary  for  the  proper 
performance  of  the  functions  of  NARA; 
(b)  the  accuracy  of  NARA's  estimate  of 
the  burden  of  the  proposed  information 
collection;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways,  including  the  use  of  information 
technology,  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  NARA  request  for  Office 
of  Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this  notice. 
NARA  is  soliciting  comments 
concerning  the  following  information 
collection: 

Title:  Financial  Disclosure  Form. 

OMB  number:  3095-NEW. 

Agency  form  number.  Standard  Form 
NEW. 

Tvpe  o/revjew;  Regular. 

Affected  public:  Business  or  other  for- 
profit.  Federal  government. 

Estimated  number  of  respondents: 
25,897. 

Estimated  time  per  response:  2  hours. 

Frequency  of  response:  On  occasion. 

Estimated  total  annual  burden  hours: 
51.794  hours. 

Abstract:  Executive  Order  1 2958  as 
amended.  "Classified  National  Security 
Information"  authorizes  the  Information 
Security  Oversight  Office  (ISOO)  to 
develop  standard  forms  that  promote  - 
the  implementation  of  the  Government's 
security  classification  program.  This  is  a 
continuing  authority,  which  was  first 
given  to  ISOO  with  the  issuance  of  the 
predecessor  executive  order  on  security 
classification.  Executive  Order  12356. 
Prior  to  E.O.  12356,  executive  branch 
agencies  developed  their  own  forms  to 
address  security  needs.  For  example, 
each  agency  had  a  different  cover  sheet 
for  each  of  the  classification  level§.  With 
the  issuance  of  Standard  Forms  SF  703, 
704  and  705  in  1985,  executive  branch 
agencies  began  using  the  same  standard 
form  to  serve  as  a  shield  to  protect 
classified  information  at  the  Top  Secret. 
Secret  and  Confidential  levels.  These 
forms  promoted  eind  continue  to 
promote  consistency  and  uniformity  in 
the  protection  of  classified  information. 
An  individual  can  gQ  from  one  agency 
to  another  and  know  that  an  orange 
cover  sheet  has  Top  Secret  information 
attached  to  it  (SF  703). 

In  the  wake  of  the  Aldrich  Ames 
espionage  case,  Congress  passed 
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legislation  in  1994  (50  U.S.C.  436)  that 
authorized  investigative  agencies  to 
obtain  flnancial  information  about 
Government  employees  with  access  to 
classified  information  who  are 
suspected  of  compromising  classified 
information.  To  facilitate  fnvestigations 
and  as  a  condition  for  obtaining  a 
security  clearance.  Executive  Order 
12968,  "Access  to  Classified 
Information,"  issued  on  August  4,  1995, 
required:  (1)  All  employees  granted 
access  to  classified  information  to 
provide  written  consent  (SF  713)  for 
access  to  certain  financial  records  under 
specified  conditions;  and  (2)  that 
employees  who  have  regular  access  to 
particularly  sensitive  classified 
information  submit,  as  a  condition  of 
maintaining  access  to  such  information, 
relevant  information  concerning  their 
financial  condition  as  may  be  necessary 
to  ensure  appropriate  security.  The 
Security  Policy  Board,  created  in  1993 
by  Presidential  Directive  to  consolidate 
security  policy  groups  and  abolished  in 
February,  2001  by  National  Security 
Presidential  Directive  Number  1, 
originally  developed  a  draft  consent 
form  and  a  draft  flnancial  disclosure 
form  after  lengthy  meetings/negotiations 
with  the  major  classifying  agencies. 

Under  the  new  policy  coordinating 
structure  created  by  National  Security 
Presidential  Directive  1  of  April  21, 
2001 ,  several  policy  coordinating 
committees  (PCCs)  were  established  to 
serve  as  the  main  "day-to-day"  forum 
for  interagency  coordination  of  national 
security  policy.  The  PCC  on  Records 
Access  and  Information  Security  is  the 
PCC  that  handles  security  classification 
and  personnel  security  matters.  It  is  this 
PCC  that  resurrected  the  Financial 
Disclosure  Form  to  solicit  views  from  its 
members  and  to  obtain  final  approval. 
The  members  of  this  PCC  include  NSC 
as  Chairman,  NSC  as  Executive 
Secretary.  Department  of  Defense, 
Director  Central  intelligence  Agency, 
Department  of  State,  Department  of 
Justice,  Department  of  Energy,  Office  of 
Management  and  Budget,  Information 
Security  Oversight  Office  and  an 
industry  observer.  The  Director  of 
Records  Access  at  the  NSC  chairs  this 
committee.  All  members  unanimously 
endorsed  the  Financial  Disclosure  Form 
now  submitted  for  processing  as  a 
'Standard  Form. 

The  Financial  Disclosure  Form  will 
contain  information  that  will  be  used  to 
make  personnel  security 
determinations,  including  whether  to 
grant  a  security  clearance;  to  allow 
access  to  classrfied  information, 
sensitive  areas,  and  equipment:  or  to 
permit  assignment  to  sensitive  national 
security  positions.  The  data  may  later  be 


used  as  a  part  of  a  review  process  lo 
evaluate  continued  eligibility  for  access 
to  classified  information  or  as  evidence 
in  legal  proceedings. 

The  Financial  Disclosure  Form  will 
help  law  enforcement  obtain  pertinent 
information  in  the  preliminary  stages  of 
potential  espionage  and  counter 
terrorism  cases.  The  PCC  on  Records 
Access  and  Information  Security 
forwarded  the  current  form  to  the 
Information  Security  Oversight  Office 
for  issuance.  The  Office  of  Management 
and  Budget  is  aware  of  the  form. 

Dated:  |une  2,  2003. 
L.  Reynolds  Cahoon, 

Assistant  Archivist  for  Human  Resources  and 
Information  Services. 

|FR  Doc.  03-14530  Filed  &-9-03;  8:45  am] 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 

ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 

DATES:  Requests  for  copies  must  be 
received  in  writihg  on  or  before  July  25, 
2003.  Once  the  appraisal  of  the  records 
is  completed.  NARA  will  send  a  copy  of 
the  schedule.  NARA  staff  usually 
prepare  appraisal  memorandums  that 
contain  additional  information 
concerning  the  records  covered  by  a 
proposed  schedule.  These,  too,  may  be 
requested  and  will  be  provided  once  the 


appraisal  is  completed.  Requesters  will 
be  given  30  days  to  submit  comments. 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration  (NARA),  8601  Adelphi 
Road,  College  Park.  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-837-3698  or  by  e-mail  to 
records.mgt@nara.gov.  Requesters  must 
cite  the  control  number,  which  appears 
in  parentheses  after  the  name  of  the 
agency  which  submitted  the  schedule, 
and  must  provide  a  mailing  address. 
Those  who  desire  appraisal  reports 
should  so  indicate  in  their  request. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
M.  Wester,  Jr..  Director,  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road, 
College  Park.  MD  20740-6001. 
Telephone:  301-837-3120.  E-mail: 
records.ingt®nara.gov. 

SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  dianagers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA's  approval,  using 
the  Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
them  to  conduct  its  business.  Some 
schedules  are  comprehensive  and  cover 
all  the  records  of  an  agency  or  one  of  its 
major  subdivisions.  Most  schedules, 
however,  cover  records  of  only  one 
office  or  program  or  a  few  series  of 
records.  Many  of  these  update 
previously  approved  schedules,  and 
some  include  records  proposed  as 
permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 
of  private  persons  directly  affected  by 
the  Government's  activities,  and 
whether  or  not  they  have  historical  or 
other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
unit(s)  accumulating  the  records  or 
indicates  agency-wide  applicability  in 
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the  case  of  schedules  that  cover  records 
that  may  be  accumulated  throughout  an 
agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too 
includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1.  Department  of  the  Air  Force, 
Agency-wide  (Nl-AFU-03-8,  2  items,  2 
temporary  items).  Appointment  records 
of  Air  Force  transportation  officers  and 
agents,  including  appointment  orders, 
requests  for  appointments,  records 
relating  to  qualifications  of  potential 
appointees,  and  files  relating  to 
termination  of  orders.  Also  included  are 
electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing. 

2.  Department  of  Defense,  National 
Imagery  and  Mapping  Agency  {Nl-537- 
03-4,  19  items,  19  temporary  items). 
Records  of  the  Office  of  Inspector 
General  relating  to  intelligence  oversight 
inspections,  audit  and  investigative 
cases,  relationships  with  external 
auditing  agencies,  procedures,  and 
planning.  Also  included  are  electronic 
copies  of  records  created  using 
electronic  mail  and  word  processing. 
This  schedule  authorizes  the  agency  to 
apply  the  proposed  disposition 
instructions  to  any  recordkeeping 
medium. 

3.  Department  of  Defense,  National 
Imagery  and  Mapping  Agency  Nl-537- 
03-15,  5  items,  4  temporary  items). 
Records  relating  to  forms  management 
and  extra  copies  of  policy  documents. 
Proposed  for  permanent  retention  are 
recordkeeping  copies  of  the  master  file 
of  all  internal  policy  docimients.  This 
schedule  authorizes  the  agency  to  apply 
the  proposed  disposition  instructions  to 
any  recordkeeping  medium. 

4.  Department  of  Energy,  Agency- 
wide  {Nl-434-03-1,  5  items.  5 
temporary  items).  Files  relating  to 
security  clearance  matters  and  access 
authorizations.  Included  are  files 
documehting  the  processing  of 
individuals  for  access  authorizations, 
records  relating  to  the  revocation  or 
denial  of  access,  and  indexes  to 
personnel  security  records. 


5.  Department  of  Health  and  Human 
Services,  Food  and  Drug  Administration 
(Nl-88-03-2,  12  items,  12  temporary 
items).  Inputs,  outputs,  master  files, 
system  documentation,  and  system 
backups  associated  with  an  electronic 
information  system  relating  to  the 
certification  of  performance 
requirements  for  x-ray  systems. 
Included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  This  schedule 
authorizes  the  agency  to  apply  the 
proposed  disposition  instructions  to 
paper  records  and  scanned  images. 

6.  Department  of  the  Treasury,  Bureau 
of  the  Public  Debt  (Nl-53-03-3,  57 
items,  57  temporary  items.)  Records 
relating  to  savings  bond  and  marketable 
securities.  Included  are  such  records  as 
savings  and  marketable  securities 
accounting  records,  administrative 
records,  agency  qualification 
agreements,  audit  reports,  consignment 
agent  files,  detached  requests  for 
payment,  EasySaver  enrollment  forms, 
reissue  requests  for  current  income 
savings  bonds,  savings  bond  issue 
records,  tenders  and  related  documents, 
and  statistical  and  management  reports. 
Also  included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing. 

7.  Administrative  Office  of  the  U.S. 
Courts,  Agency-wide  (Nl-116-03-5,  6 
items,  6  temporary  items).  Records 
relating  to  heritage  celebrations,  the 
resolution  of  financial  irregularities,  and 
work  measurement  studies.  Also 
included  are  electronic  copies  of " 
documents  created  using  electronic  mail 
and  word  processing. 

8.  Central  Intelligence  Agency. 
Directorate  of  Science  and  Technology 
(Nl-263-03-1.  2  items,  2  temporary 
items).  Open  source  publications, 
including  such  materials  as  trade 
brochures,  academic  theses,  conference 
proceedings,  and  documents  originated 
by  other  agencies.  These  documents  are 
collected  in  response  to  requirements 
levied  by  the  Intelligence  Community. 
Also  included  is  an  electronic  index  to, 
the  publications.  ^ 

9.  National  Archives  and  Records 
Administration,  Electronic  and  Special 
Media  Records  Services  Division  (N2- 
185-03-1.  1  item.  1  temporary  item). 
Paneuna  Canal  Commission  ship  data 
bank  system,  which  contains 
information  concerning  ships  that  have 
passed  through  the  canal.  Records  were 
accessioned  into  the  National  Archives, 
but  cannot  be  copied  due  to  technical 
problems. 

10.  National  Science  Foundation, 
Office  of  Inspector  General  (Nl-307- 
03-2.  12  items,  8  temporary  items). 
Investigative  files  lacking  historical 


Vcilue,  files  covering  allegations  that  do 
not  result  in  the  creation  of  a  formal 
investigative  file,  audit  and  review  files 
without  significant  historical  value, 
audit  work  papers,  work  papers  and 
other  background  materials  relating  to 
policies  and  procedures,  and  other 
administrative  files.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing.  Proposed  for  permanent 
retention  are  recordkeeping  copies  of 
such  files  as  investigative  cases  and 
audit  reports  that  have  significant 
historical  value,  policies  and 
procedures,  and  semiannual  reports. 

1 1.  Office  of  Personnel  Management, 
Federal  Executive  Boards  (Nl-414-03- 
1,  24  items,  12  temporary  items). 
Administrative  records  such  as  working 
papers,  meeting  logistics  records,  feeder 
reports,  and  routine  committee  files. 
Also  included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  Proposed  for 
permanent  retention  are  recordkeeping 
copies  of  such  records  as  organization 
and  functions  files,  directives,  Executive 
Directors'  correspondence,  meeting 
minutes,  annual  reports,  and 
publications. 

12.  United  States  International  Trade 
Commission,  Office  of  the  Secretary 
(Nl-81-03-1,  12  items,  11  temporary 
items).  Import  Injury  Investigation  Case 
Files,  Research  Program  Case  Files,  and 
Intellectual  Property-Based  Import 
Investigations.  Recordkeeping  copies  of 
these  files  created  after  1995  are 
maintained  in  a  centralized  electronic 
document  repository.  Also  proposed  for 
disposal  are  Action  Jackets  that  do  not 
pertain  to  rulemaking.  Recordkeeping 
copies  of  Action  Jackets  that  relate  to 
rulemaking  are  proposed  for  permanent 
retention. 

Dated:  June  3.  2003. 

Nfichaei  I.  Kurtz, 

Assistant  Archivist  for  Record  Services —  ' 
Washington.  DC. 

(PR  Doc.  03-14529  Filed  6-9-03;  8:45  am] 

BILUNG  COOe  751S-01-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Combined  Arts  Advisory  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92—463),  as  amended,  notice  is 
hereby  given  that  four  meetings  of  the 
Combined  Arts  Advisory  Panel  to  the 
National  Coimcil  on  the  Arts  wrill  be 
held  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506  as  follows: 
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Music:  June  30-)uly  2,  2003,  Room 
716  (Creativity  category — Panel  A).  A 
portion  of  this  meeting,  from  1  p.m.  to 
2  p.m.  on  July  2nd,  will  be  open  to  the 
public  for  policy  discussion.  The 
remaining  portions  of  this  meeting,  from 
9  a.m.  to  6  p.m.  on  June  30th  and  July 
1st,  and  from  9  a.m.  to  1  p.m.  and  2  p.m. 
to  2:30  p.m.  on  July  2nd,  will  be  closed. 

Music:  July  2.  2003.  Room  714 
(Services  to  Arts  Organizations  and 
Artists  category).  This  meeting  will  be 
closed. 

Music:  July  14-18,  2003,  Room  714 
(Creativity  category — Panel  B).  A 
portion  of  this  meeting,  from  9  a.m.  to 
10:30  a.m.  on  July  18th,  will  be  open  to 
the  public  for  policy  discussion.  The 
remaining  portions  of  this  meeting,  from 
9  a.m.  to  5:30  p.m.  on  July  14th-17th, 
and  from  10:30  a.m.  to  3  p.m.  on  July 
18th,  will  be  closed. 

Theater:  July  14-18.  2003.  Room  730 
(Creativity  category).  A  portion  of  this 
meeting,  from  3  p.m.  to  4:30  p.m.  on 
July  17th,  will  be  open  to  the  public  for 
policy  discussion.  The  remaining 
portions  of  this  meeting,  from  9:30  a.m. 
to  6:30  p.m.  on  July  14th-16th,  from 
9:30  a.m.  to  3  p.m.  and  4:30  p.m.  to  6:30 
p.m.  on  July  17th,  and  from  9:30  a.m.  to 
5  p.m.  on  July  18th,  will  be  closed. 

The  closed  meetings  and  portions  of 
meetings  are  for  the  purpose  of  Panel 
review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  April 
30,  2003.  these  sessions  will  be  closed 
to  the  public  pursuant  to  (c)(4)(6)  and 
(9)(B)  of  section  552b  of  Title  5.  United 
States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels  that 
are  open  to  the  public,  and.  if  time 
allows,  may  be  permitted  to  participate 
in  the  panel's  discussions  at  the 
discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20506.  (202)  682-5532, 
TDY-TDD  (202)682-5496,  at  least  seven 
(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Office  of 
Guidelines  &  Panel  Operations,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5691. 


Dated:  lune  3,  2003. 
Kathy  Plowitz-Worden, 

Panel  Coordinator,  Panel  Operations, 
National  Endowment  for  the  Arts. 
(FR  Doc.  03-14568  Filed  6-9-03;  8:45  am) 
MLUNG  COOe  7S37-01-^ 


NATIONAL  LABOR  RELATIONS 
BOARD 

Privacy  Act  of  1974;  System  of 
Records 

agency:  National  Labor  Relations 

Board. 

ACTION:  Notice  of  revised  Privacy  Act 

System  of  Records. 

summary:  The  National  Labor  Relations 
Board  (NLRB)  Office  of  hispector 
General  (OIG)  is  revising  its  Privacy  Act 
System  of  Records,  NLRB  18,  Office  of 
Inspector  General  Investigative  Files,  to 
include  as  routine  uses  the  disclosure  of 
information  (1)  to  the  public  when  a 
legitimate  public  interest  exists;  (2)  to 
the  public  when  it  is  necessary  for  the 
protection  frtim  imminent  threat  to  life 
or  property;  (3)  to  members  of  the 
President's  Council  on  Integrity  and 
Efficiency/Executive  Council  on 
Integrity  and  Efficiency  (PCIE/ECIE)  for 
the  purpose  of  accurate  reporting  to  the 
President  and  Congress  on  the  activities 
of  the  Inspectors  General;  (4)  to 
members  of  the  PCIE/ECIE,  the 
Department  of  Justice,  the  Federal 
Buireau  of  Investigation,  or  the  U.S. 
Marshals  Service,  as  necessary,  for 
investigative  qualitative  assessment 
review.  The  PCIE/ECIE  is  establishing  a 
peer  review  process  to  ensure  that 
adequate  internal  safeguards  and 
management  procedures  continue  to 
exist.  The  objectives  of  the  review  are  to 
assess  whether  adequate  internal 
safeguards  and  management  procedures 
are  met,  foster  high-quality 
investigations  and  investigative 
processes,  ensure  that  the  highest  levels 
of  professionalism  are  maintained,  and 
promote  consistency  in  investigative 
standards  and  practices  within  the 
Inspector  General  investigative 
community. 

The  revision  also  includes  the 
addition  of  routine  uses  to  allow  the 
disclosure  of  information  to  the 
Agency's  legal  representative;  other 
Federal  agencies  in  response  to  their 
requests  in  connection  with  background 
investigations;  State  and  local  bar 
associations  for  disciplinary  proceeding 
and  inquiries;  the  Office  of  Government 
Ethics  for  any  purpose  consistent  with 
that  office's  mission;  in  association  with 
the  collection  of  debt.  Program  Fraud 
Civil  Remedies  Act  litigation;  and  to  the 


Office  of  Management  and  Budget  when 
seeking  advice  regarding  the  Agency's 
obligations  under  the  Privacy  Act. 
EFFECTIVE  DATE:  The  changes  to  this 
System  of  Records  will  become  effective 
without  further  notice  30  days  from  the 
date  of  this  publication  (July  10,  2003), 
unless  comments  are  received  on  or 
before  that  date  which  result  in  further 
modifications. 

ADDRESSES:  Written  comments 
regarding  proposed  revisions  to  the 
NLRB  Privacy  Act  Systems  of  Records, 
NLRB-18  may  be  submitted  to  the 
Executive  Secretary,  National  Labor 
Relations  Board,  1099  14th  Street.  NW., 
Suite  11610,  Washington,  DC  20570. 
Copies  of  all  comments  received  will  be 
available  for  inspection  between  8:30 
a.m.  and  5  p.m.  in  Room  11600. 
FOR  FURTHER  INFORMATtON  CONTACT: 
David  P.  Berry.  Counsel  to  the  Inspector 
General,  Office  of  Inspector  General, 
National  Labor  Relations  Board.  1099 
14th  Street.  NW.,  Suite  9820, 
Washington,  DC  20570,  (202)  273-1960. 
SUPPt£MENTARY  INFORMATION:  This 
publication  is  in  accordance  with  the 
Privacy  Act  requirement  that  agencies 
publish  their  amended  systems  in  the 
Federal  Register  when  there  is  a 
revision,  change,  or  addition.  NLRB  is 
amending  the  Routine  Uses  of  System  of 
Records.  NLRB  18  Office  of  Inspector 
General  Investigative  files  previously 
published  at  57  FR  11523  (Apr  3,  1992). 

The  Routine  Use  Notice  is  being 
amended  to  specifically  allow  for  a 
legitimate  public  interest  the  disclosure 
of  names  of  indicted  or  convicted 
individuals  in  the  Office  of  Inspector 
General  (OIG)  Semiannual  Report, 
monthly  reports,  and  press  releases  or 
other  forms  of  communication  with  the 
media.  NLRB's  objective  in  allowing 
disclosure  of  names  is  to  enhance  the 
deterrence  of  similar  crimes  against  the 
Agency.  In  addition,  the  amended 
routine  uses  would  allow  the  disclosure 
of  information  to  the  PCIE/ECIE  for  the 
preparation  of  reports  to  the  President 
and  Congress  on  the  activities  of  the 
Inspectors  General.  Finally,  the 
amendments  would  allow  the  disclosure 
of  information  to  members  of  the  PCIE/ 
ECIE,  the  Department  of  Justice,  the 
Federal  Bureau  of  Investigation,  or  the 
U.S.  Marshals  Service,  as  necessary,  for 
the  purpose  of  investigative  qualitative 
assessment  reviews  to  ensure  adequate 
internal  safeguards  and  management 
procedures  are  maintained. 

The  revision  also  includes  the 
addition  of  routine  uses  to  allow  the 
disclosure  of  information  to  the 
Agency's  legal  representative;  other 
Federal  agencies  in  response  to  their 
requests  in  coimection  with  background 
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investigations;  State  and  local  bar 
associations  for  disciplinary  proceeding 
and  inquiries;  the  Office  of  Government 
Ethics  for  any  purpose  consistent  with 
that  office's  mission;  in  association  with 
the  collection  of  debt.  Program  Fraud 
Civil  Remedies  Act  litigation;  and  to  the 
Office  of  Management  and  Budget  when 
seeking  advice  regarding  the  Agency's 
obligations  under  the  Privacy  Act. 

The  notice  contains  minor 
typographical  changes.  Several  data 
elements  have  also  been  updated  and 
clarified:  NLRB  18,  Office  of  Inspector 
General  Investigative  Files,  safeguards, 
retention  and  disposal,  system 
manager(s)  and  address,  and  record 
source  categories. 

System  Name: 

Office  of  Inspector  General 
Investigative  Files— NLRB  18. 

Routine  Uses  of  Records  Maintained  in 
the  System,  Including  Categories  of 
Users  and  the  Purposes  of  Such  Uses: 

These  records  may  be  disclosed  as  a 
routine  use  to  other  agencies,  offices, 
establishments,  and  authorities,  whether 
Federal,  State,  or  local,  (including  State 
or  local  bar  associations  and  other 
professional,  regulatory,  or  disciplinary 
bodies)  authorized  or  charged  with  the 
responsibility  to  investigate,  litigate, 
prosecute,  enforce,  or  implement  a 
statute,  rule,  regulation,  or  order,  where 
the  record  or  information,  by  itself  or  in 
connection  with  other  records  or 
information,  indicates  a  violation  or 
potential  violation  of  law.. whether 
criminal,  civil,  administrative,  or 
regulatory  in  nature,  and  whether 
arising  by  general  statute  or  particular 
program  statute,  or  by  regulation,  rule, 
or  order  pursuant  thereto. 

These  records  may  be  disclosed,  as  a 
routine  use,  to  the  Agency's  legal 
representative,  to  include  the 
Department  of  Justice  and  other  outside 
counsel,  where  the  Agency  is  a  party  in 
litigation  or  has  an  interest  in  litigation 
when  either  (a)  NLRB,  or  any 
component  thereof;  (b)  any  employee  of 
NLRB  in  his  or  her  official  capacity;  (c) 
any  employee  of  NLRB  in  his  or  her 
individual  capacity,  where  the 
Department  of  Justice  has  agreed  or  is 
considering  a  request  to  represent  the 
employee;  or  (d)  the  United  States, 
where  NLRB  determines  that  litigation 
is  likely  to  affect  NLRB  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
NLRB  determines  that  the  use  of  such 
records  by  the  Department  of  Justice  is 
relevant  and  necessary  to  litigation: 
provided  however,  that  in  each  case, 
NLRB  determines  that  disclosures  to  the 
records  to  the  Department  of  Justice  is 


a  use  of  the  information  contained  in 
the  records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

These  records  may  routinely  be 
disclosed  to  other  Federal  agencies,  in 
response  to  their  requests  in  coimection 
with  the  conduct  of  background  checks. 
Disclosure  will  be  made  only  to  the 
extent  that  the  information  is  relevant 
and  necessary  to  the  requesting 
agencies'  function. 

These  records  may  be  disclosed,  as  a 
routine  use,  to  the  Office  of  Government 
Ethics  for  any  ptirpose  consistent  with 
that  office's  mission,  including  the 
compilation  of  statistical  data. 

»  These  records  may  be  disclosed,  as  a 
routine  use,  to  debt  collection 
contractors  for  the  purpose  of  collecting 
delinquent  debts  as  authorized  by  the 
Debt  Collection  Act  of  1982,  31  U.S.C. 
3718.  These  records  may  be  disclosed, 
as  a  routine  use,  to  agency  personnel 
responsible  for  bringing  Program  Fraud 
Civil  Remedies  Act  litigation,  to  the 
persons  constituting  the  tribunal 
hearing  such  litigation  or  any  appeals 
therefrom,  and  to  coimsel  for  the 
defendant  party  in  any  such  litigation. 

These  records  may  be  disclosed,  as  a 
routine  use,  for  a  legitimate  public 
interest  to  the  news  media  and  public  to 
provide  information  on  events  in  the 
criminal  process  following  an 
indictment,  the  filing  of  formal  charges 
by  another  means,  or  a  conviction;  or 
when  necessary  for  protection  from 
imminent  threat  to  life  or  property. 
These  records  may  be  disclosed,  as  a 
routine  use,  to  members  of  the 
President's  Council  on  Integrity  and 
Efficiency/Executive  Council  on 
Integrity  and  Efficiency,  for  the 
preparation  of  reports  to  the  President 
and  Congress  on  the  activities  of  the 
Inspectors  General.  These  records  may 
be  disclosed,  as  a  routine  use,  to 
members  of  the  President's  Council  on 
Integrity  and  Efficiency/Executive 
Council  on  Integrity  and  Efficiency,  the 
Department  of  Justice,  the  Federal 
Bureau  of  Investigation,  or  the  U.S. 
Marshals  Service,  as  necessary,  for  the 
purpose  of  conducting  qualitative 
assessment  reviews  of  the  investigative 
operations  of  NLRB  OIG  to  ensure  that 
adequate  internal  safeguards  and 
management  procedures  are  maintained. 

These  records  may  be  disclosed,  as  a 
routine  use,  to  the  Office  of 
Management  and  Budget  in  order  to 
obtain  that  office's  advice  regarding  the 
NLRB's  obligations  under  the  Privacy 
Act. 

Dated:  June  4,  2003. 


By  Direction  of  the  Board. 

Lester  A.  Heltzer. 

Acting  Executive  Secretary,  National  Labor 
Relations  Board. 

NLRB     18 

SYSTEM  NAME: 

Office  of  Inspector  General 
Investigative  Files. 

SYSTEM  LOCATION: 

Office  of  Inspector  General,  National 
Labor  Relations  Board,  1099  14th  Street, 
NW.,  Suite  9820,  Washington,  DC 
20570,  (202)  273-1960. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Subject  individuals  include,  but  are 
not  limited  to,  current  and  former 
employees;  contractors,  subcontractors, 
their  agents,  or  employees;  and  others 
whose  actions  affect  the  NLRB.  its 
programs,  and  operations. 

CATEGORIES  OF  THE  RECORDS  IN  THE  SYSTEM: 

All  correspondence  relevant  to  the 
investigation;  all  internal  staff 
memoranda;  copies  of  all  subpoenas 
issued  during  the  investigation; 
affidavits,  statements  from  witnesses, 
and  transcripts  of  testimony  taken  in  the 
investigation  and  accompanying 
exhibits;  documents  and  records  or 
copies  obtained  during  the 
investigation;  working  papers  of  the 
staff;  other  documents  and  records 
relating  to  the  investigations,  and 
records  relating  to  "Hotline" 
complaints. 

AUTHORrrY  FOR  MAINTENANCE  OF  TH? SYSTEM: 
Pub.  L.  95-452.  as  amended.  5  U.S.C. 
app.  at  1184  (1988);  5  U.S.C.  552a. 

PURPOSE(s): 

These  records  are  used  by  the 
Inspector  General's  Office  in  the 
investigation  of  programs  and 
operations  of  the  National  Labor 
Relations  Board  pursuant  to  the 
Inspector  General  Act  Amendments  of 
1988.  5  U.S.C.  app.  at  1184  (1988). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Other  agencies,  offices, 
establishments,  and  authorities,  whether 
Federal,  State,  or  local,  (including  State 
or  local  bar  associations  and  other 
professional,  regulatory,  or  disciplinary 
bodies)  authorized  or  charged  with  the 
responsibility  to  investigate,  litigate, 
prosecute,  enforce,  or  implement  a 
statute,  rule,  regulation,  or  order,  where 
the  record  or  information,  by  itself  or  in 
coimection  with  other  records  or 
information,  indicates  a  violation  or 
potential  violation  of  law,  whether 
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criminal,  civil,  administrative,  or 
regulatory  in  nature,  and  whether 
arising  by  general  statute  or  particular 
program  statute,  or  by  regulation,  rule, 
or  order  pursuant  thereto. 

Any  source  from  which  information  is 
requested  in  the  course  of  an 
investigation,  to  the  extent  necessary  to 
identify  the  individual,  inform  the 
source  of  the  nature  and  purpose  of  the 
investigation,  and  to  identify  the  type  of 
information  requested. 

Independent  auditors  or  other  private 
firms  with  which  the  Office  of  Inspector 
General  has  contracted  to  carry  out  an 
independent  audit  or  noncriminal 
investigation,  or  to  analyze,  collate, 
aggregate,  or  otherwise  refine  data 
collected  in  the  system  of  records.  These 
contractors  will  be  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
such  records. 

A  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  or  in 
connection  with  criminal  law 
proceedings,  when  the  NLRB 
determines  it  is  relevant  and  necessary 
to  the  litigation. 

A  court  or  other  adjudicative  body 
before  which  the  NLRB  is  authori'zed  to 
appear,  when  either  (a)  the  NLRB,  or 
any  component  thereof,  (b)  any 
employee  of  the  NLRB  in  his  or  her 
official  capacity,  (c)  any  employee  of  the 
NLRB  in  his  or  her  individual  capacity, 
where  the  NLRB  has  agreed  to  represent 
the  employee,  or  (d)  the  United  States, 
where  the  NLRB  determines  that 
litigation  is  likely  to  affect  the  NLRB  or 
any  of  it  components,  is  a  party  to 
litigation  or  has  interest  in  such 
litigation,  and  the  NLRB  determines  that 
disclosure  of  the  records  to  a  court  or 
other  adjudicative  body  is  relevant, 
necessary,  and  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

The  Department  of  Justice  for  use  in 
litigation  when  either  (a)  the  NLRB,  or 
any  component  thereof,  (b)  any 
employee  of  the  NLRB  in  his  or  her 
official  capacity,  (c)  any  employee  of  the 
NLRB  in  his  or  her  individual  capacity, 
where  the  Department  of  Justice  has 
agreed  to  represent  the  employee,  or  (d) 
the  United  States,  where  the  NLRB 
determines  that  litigation  is  likely  to 
afi^ect  the  Agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the 
Department  of  Justice  is  deemed  by  the 
NLRB  to  be  relevant  and  necessary  to 
the  litigation,  provided  that  in  each  case 
the  NLRB  determines  that  disclosure  of 


the  records  to  the  Department  of  Justice 
is  a  use  of  the  information  contained  in 
the  records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

These  records  may  be  disclosed,  a^  a 
routine  use,  to  the  Agency's  legal 
representative,  to  include  the 
Department  of  Justice  and  other  outside 
counsel,  where  the  Agency  is  a  party  in 
litigation  or  has  an  interest  in  litigation 
when  either  (a)  NLRB,  or  any 
component  thereof;  (b)  Any  employee  of 
NLRB  in  his  or  her  official  capacity;  (c) 
Any  employee  of  NLRB  in  her  or  her 
individual  capacity,  where  the 
Department  of  Justice  has  agreed  or  is 
considering  a  request  to  represent  the 
employee;  or  (d)  The  United  States, 
where  NLRB  determines  that  litigation 
is  likely  to  affect  NLRB  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
NLRB  determines  that  the  use  of  such 
records  by  the  Department  of  Justice  is 
relevant  and  necessary  to  litigation; 
provided  however,  that  in  each  case, 
NLRB  determines  that  disclosures  of  the 
records  to  the  Department  of  Justice  is 
a  use  of  the  information  contained  in 
the  records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

These  records  may  routinely  be 
disclosed  to  other  Federal  agencies,  in 
response  to  their  requests  in  connection 
with  the  conduct  of  background  checks. 
Disclosure  will  be  made  only  to  the 
extent  that  the  information  is  relevant 
and  necessary  to  the  requesting 
agencies'  function. 

These  records  may  be  disclosed,  as  a 
routine  use,  to  the  Office  of  Government 
Ethics  for  any  purpose  consistent  with 
that  office's  mission,  including  the 
compilation  of  statistical  data. 

These  records  may  be  disclosed,  as  a 
routine  use,  to  debt  collection 
contractors  for  the  purpose  of  collecting 
delinquent  debts  as  authorized  by  the 
Debt  Collection  Act  of  1982,  31  U.S.C. 
3718. 

These  records  may  be  disclosed,  as  a 
routine  use,  to  agency  personnel 
responsible  for  bringing  Program  Fraud 
Civil  Remedies  Act  litigation,  to  the 
persons  constituting  the  tribunal 
hearing  such  litigation  or  any  appeals 
therefrom,  and  to  counsel  for  the 
defendant  party  in  any  such  litigation. 

A  member  of  Congress  or  to  a 
congressional  staff  member  in  response 
to  an  inquiry  of  the  congressional  office 
made  at  the  written  request  of  an 
individual  about  whom  the  record  is 
maintained.  In  such  cases,  the  member 
has  no  greater  right  to  access  to  the 
record  than  does  the  individual. 


These  records  may  be  disclosed,  as  a 
routine  use,  for  a  legitimate  public 
interest  to  the  news  media  and  public  to 
provide  information  on  events  in  the 
criminal  process  following  an 
indictment,  the  filing  of  formal  charges 
by  another  means,  or  a  conviction;  or 
when  necessary  for  protection  from 
imminent  threat  to  life  or  property. 

These  records  may  be  disclosed,  as  a 
routine  use,  to  members  of  the 
President's  Council  on  Integrity  and 
Efficiency/Executive  Council  on 
Integrity  and  Efficiency,  for  the 
prepcu-ation  of  reports  to  the  President 
and  Congress  on  the  activities  of  the 
Inspectors  General.  • 

These  records  may  be  disclosed,  as  a 
routine  use,  to  members  of  the 
President's  Council  on  Integrity  and 
Efficiency/Executive  Council  on 
Integrity  and  Efficiency,  the  Department 
of  Justice,  the  Federal  Bureau  of 
Investigation,  or  the  U.S.  Marshals 
Service,  as  necessary,  for  the  purpose  of 
conducting  qualitative  assessment 
reviews  of  the  investigative  operations 
of  NLRB  OIG  to  ensure  that  adequate 
internal  safeguards  and  management 
procedures  are  maintained. 

These  records  may  be  disclosed,  as  a 
routine  use,  to  the  Office  of 
Management  and  Budget  in  order  to 
obtain  that  office's  advice  regarding  the 
NLRB's  obligations  under  the  Privacy 
Act. 

The  Department  of  Justice  for  the 
purpose  of  obtaining  its  advice  in  the 
event  that  the  NLRB  concludes  it  is 
desirable  or  necessary  in  determining 
whether  particular  records  are  required 
to  be  disclosed  under  the  Freedom  of 
Information  Act. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SVSTEM: 

STORAGE: 

The  Office  of  Inspector  General 
Investigative  Files  consists  of  paper 
records  maintained  in  files,  records  on 
computer  disks  and  diskettes,  and 
records  on  computer  tapes. 

RETRIEVABHJTY: 

The  records  are  retrievable  by  case 
number  and  individual  name. 

SAFEGUARDS: 

These  records  are  only  available  to 
those  persons  whose  official  duties 
require  such  access.  The  records  are 
kept  in  a  limited  access  area  during  on 
duty  hours.  During  off-duty  hours  they 
are  kept  inside  locked  offices,  in  locked 
file  cabinets,  or  in  safes.  Computer 
records  can  be  accessed  only  through 
use  of  confidential  procedures  and 
passwords. 
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RETENTION  AND  DISPOSAL: 

As  prescribed  in  NLRB  Records 
Schedule,  Job  Number  Nl-025-01-1, 
OIG  Investigative  Files  are  generally 
destroyed  10  years  after  a  case  is  closed. 
Cases  that  are  imusually  significant  for 
documenting  major  violations  of 
criminal  law  or  ethical  standards  are 
offered  to  the  National  Archives  for 
permanent  retention. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  the  Inspector  General, 
National  Labor  Relations  Board,  1099 
14th  Street,  NW.,  Suite  9820, 
Washington,  DC  20570,  (202)  273-1960. 

NOTIFICATION  PROCEDURE: 

The  OIG  Investigative  Files  are 
exempt  pursuant  to  5  U.S.C.  552a  (j)(2) 
and  {k)(2);  however,  consideration  will 
be  given  to  requests  addressed  to  the 
system  manager.  The  request  should 
include  the  individual's  name  and  date 
of  birth. 

RECORD  ACCESS  PROCEDURE: 

See  "Notification  Procedures"  above. 
Requestors  should  specify  the  record 
contents  being  sought.  Under  section 
7(b)  of  the  Inspector  General  Act  of  1978 
(Pub.  L.  95-452),  the  identity  of  an 
employee  or  other  personal  source  who 
makes  a  complaint  or  provides 
information  to  the  Office  of  the 
Inspector  General  (OIG)  via  the  OIG 
"Hotline"  is  exempt  fixim  disclosure 
unless  the  Inspector  General  determines 
such  disclosure  is  unavoidable  during 
the  course  of  an  investigation. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  system  manager  at  the 
above  address,  and  identify  the  record, 
specify  the  information  to  be  contested, 
and  the  corrective  action  sought  with 
supporting  justification. 

RECORD  SOURCE  CATEGORIES: 

The  Office  of  Inspector  General 
collects  information  from  a  wide  variety 
of  sources,  including  information  from 
the  NLRB  and  other  Federal,  state,  and 
local  agencies,  witnesses,  complainants 
and  other  nongovernmental  sources. 

SYSTEMS  EXEMPTIONS  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

Pursuant  to  5  U.S.C.  552a(j)(2),  this 
system  of  records,  to  the  extent  it 
consists  of  investigatory  material 
compiled  for  criminal  law  enforcement 
purposes,  is  exempted  from  all 
provisions  of  the  Privacy  Act  of  1974,  5 
U.S.C.  552a,  except  subsections  (b),  (c) 
(1)  and  (2),  (e)(4)  (A)  through  (F),  (e)  (6). 
(7),  (9),  (10),  and  (11),  and  (i). 

Pursuant  to  5  U.S.C.  552a(k)(2),  this 
system  of  records,  to  the  extent  it 
consists  of  investigatory  material 


compiled  for  law  enforcement  purposes 
other  than  material  within  the  scope  of 
the  exemption  at  5  U.S.C.  552a(j)(2),  is 
exempted  from  the  following  provisions 
of  the  Privacy  Act  of  1974,  5  U.S.C.  552a 
(c)(3),  (d),  (e)(1),  (e)(4)  (G),  (H),  and  (I), 
and(f). 

These  exemptions  are  contained  in  29 
CFR  part  102. 

[PR  Doc.  03-14479  Filed  6-9-03;  8:45  am) 

BILLING  CODE  7545-01-P  '      . 


NATIONAL  SaENCE  FOUNDATION 

Committee  Management;  Notice  of 
Establishment 

The  Deputy  Director  of  the  National 
Science  Foundation  has  determined  that 
the  establishment  of  the  Advisory 
Committee  for  Physical  Anthropology 
and  Archaeology  Data  Sharing  is 
necessary  and  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  upon  the  National 
Science  Foundation  (NSF),  by  42  U.S.C. 
1861  et  seq.  This  determination  follows 
consultation  with  the  Committee 
Management  Secretariat,  General 
Services  Administration. 

Name  of  Committee:  Advisory 
Committee  for  Physical  Anthropology 
and  Archaeology  Data  Sharing  (#16587). 

Purpose:  Advise  the  National  Science 
Foundation  (NSF)  on  matters 
concerning  sharing  of  primary  data 
within  physical  anthropology  and 
archaeology.  Recognizing  unique 
characteristics  of  such  information,  it 
will  assist  Foundation  officials  in 
producing  guidelines  to  implement 
NSF's  data  sharing  policies.  It  will 
engage  in  discussion  and  prepare  a 
report  with  recommendations. 

Responsible  NSF  Official:  Mark 
Weiss,  Program  Director,  Physical 
Anthropology,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Room  995,  Arlington,  VA  22230. 
Telephone:  703/292-8740. 

Dated:  June  5,  2Q03. 
Susanne  Bolton, 
Committee  Management  Officer. 
[PR  Doc.  03-14597  Piled  6-9-03;  8:45  am] 
BILLING  CODE  755S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting  Notice 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission. 

DATE:  Weeks  of  June  9, 16,  23,  30,  July 
7, 14,  2003. 


PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville. 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  June  9,  2003 
Wednesday,  June  11,  2003 

10:30  a.m.  All  Employees  Meeting 

(Public  Meeting). 
1:30  p.m.  All  Employees  Meeting 
(Public  Meeting). 
Friday,  June  13,  2003 
8:30  a.mv  Discussion  of  Management 
Issues  (Closed — ^Ex.  2). 

Week  of  June  16,  2003— Tentative 
There  are  no  meetings  scheduled  for  the 
Week  of  June  16,  2003 

Week  of  June  23,  2003— Tentative 
There  are  no  meetings  scheduled  for  the 

Week  ofjune  23,  2003 
Week  ofjune  30,  2003— Tentative 
Tuesday,  July  1,2003 

10  a.m.  Briefing  on  Status  of  Office  of 

Nuclear  Security  and  Incident 

Response  (NSIR)  Programs, 

Performance,  and  Flans  (Closed — 

Ex.  1) 
Week  of  July  7,  2003— Tentative 
There  are  no  meetings  scheduled  for  the 

Weekofjuly  7,  2003 
Week  of  July  14,  2003— Tentative 
There  are  no  meetings  scheduled  for  the 

Weekofjuly  14,  2003 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information; 
David  Louis  Gamberoni  (301)  415-1651. 

Additional  Information:  By  a  vote  of 
4-0  on  May  15,  the  Commission 
determined  pursuant  to  U.S.C.  552b(e) 
and  §  9.107(a)  of  the  Commission's  rules 
that  "Affirmation  of  Pacific  Gas  & 
Electric  Co.  (Diablo  Canyon  Power  Plant 
Independent  Spent  Fuel  Storage 
Installation);  Intervenor's  Request  for 
Suspension  of  Proceeding  Pending 
Decision  on  Rulemaking  Petition"  be 
held  on  May  16,  and  on  less  than  one 
week's  notice  to  the  public. 

The  NRC  Conunission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/what-we-do/ 
policy-making/schedule.html. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw@nrc.gov. 
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Dated:  )une  5.  2003. 
D.  L.  Gamberoni, 

Technical  Coordinator,  Office  of  the 

Secretary. 

(FR  Doc.  03-14687  Filed  f>-6-03:  10:12  am) 

BILLING  CODE  7S9O-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

I.  Background 

Pursuant  to  Pub.  L.  97-415.  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission  or  NRC  staff)  is  publishing 
this  regular  biweekly  notice.  Pub.  L.  97- 
415  revised  section  189  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (the 
Act),  to  require  the  Commission  to 
publish  notice  of  any  amendments 
issued,  or  proposed  to  be  issued,  under 
a  new  provision  of  section  189  of  the 
Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from.  May  16, 
2003,  through  May  29,  2003.  The  last 
biweekly  notice  was  published  on  May 
27,  2003  (68  FR  28843). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 


determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
Final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  Commission's 
Public  Document  Room  (PDR),  located 
at  One  White  Flint  North,  Public  File 
Area  01F21,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  July  10,  2003,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
Public  File  Area  01F21,  11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland. 


Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Documents  Access  and  Management 
System's  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
reading-rm/doc-coHections/cfr/.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  afi^ected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  1 5  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
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those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  inaterial  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  tfie 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  sdPter  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemaking  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
Public  File  Area  01F21, 11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland, 
by  the  above  date.  Because  of 
continuing  disruptions  in  delivery  of 
mail  to  United  States  Government 
offices,  it  is  requested  that  petitions  for 
leave  to  intervene  and  requests  for 
hearing  be  transmitted  to  the  Secretary 
of  the  Commission  either  by  means  of 
facsimile  transmission  to  301—415-1101 
or  by  e-mail  to  hearingdocket@nrc.gov. 
A  copy  of  the  request  for  hearing  and 
petition  for  leave  to  intervene  should 
also  be  sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
.  0001 .  and  because  of  continuing   - 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  copies  be  transmitted 


either  by  means  of  facsimile 
transmission  to  301—415-3725  or  by  e- 
mail  to  OGCMailCentei^nrc.gov.  A  copy 
of  the  request  for  hearing  and  petition 
for  leave  to  intervene  should  also  be 
sent  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
PDR.  located  at  One  White  Flint  North, 
Public  File  Area  01F21, 11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Documents  Access  and  Management 
System's  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  web  site,  http://www.nrc.gov/ 
reading-rm/adams.html.  If  you  do  not 
have  access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
PDR  Reference  staff  at  1-800-397-4209, 
301-415-4737  or  by  e-mail  to 
pdi®nrc.gov. 

AmerGen  Energy  Company,  LLC,  Docket 
No.  50-461,  Clinton  Power  Station.  Unit 
^  1 ,  DeWitt  County,  Illinois 

Date  of  amendment  request:  January 
29,  2003. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  3.6.5.1, 
"Drywell,"  Surveillance  Requirement 
3.6.5.1.3  to  delay  the  performance  of  the 
next  drywell  bypass  leakage  test  to  no 
later  than  November  23,  2008.  The 
proposed  amendment  would  also  revise 
TS  5.5.13.  "Primary  Containment 
Leakage  Rate  Testing  Program , "  to 
remove  an  exception  which  is  no  longer 
applicable  and  to  reflect  a  one-time 
deferral  of  the  primary  containment 
Type  A  test  to  no  later  than  November 
23,  2008. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

Response:  No. 


The  proposed  changes  will  revise  TS 
3.6.5.1,  "Drywell."  Surveillance  Requirement 
SR  3.6.5.1.3  to  delay  the  performance  of  the 
next  drywell  bypass  leakage  rate  test 
(DBLRT)  to  no  later  than  November  23,  2008. 
This  request  will  also  revise  CPS  IClinton 
Power  Station!  TS  5.5.13.  "Primary 
Containment  Leakage  Rate  Testing  Program," 
to  reflect  a  one-time  deferral  of  the  primary 
containment  Type  A  test  to  no  later  than 
November  23,  2008.  The  current  Type  A  test 
interval  of  10  years,  based  on  past 
performance,  would  be  extended  on  a  one- 
time basis  to  15  years  from  the  last  Type  A 
test.  In  addition,  AmerGen  is  proposing  to  •>• 
delete  from  TS  5.5.13  the  expired  exception 
that  allowed  deferral  of  the  leakage  rate 
testing  of  the  primary  containment 
penetration  lMC-042  until  the  seventh 
refueling  outage. 

The  drywell  houses  the  reactor  pressure 
vessel,  the  reactor  coolant  recirculating 
•  loops,  and  branch  connections  of  the  Reactor 
Coolant  System  (RCS),  which  have  isolation 
valves  at  the  primary  containment  boundary. 
The  function  of  the  drywell  is  to  maintain  a 
pressure  boundary  that  channels  steam  from 
a  Loss  of  Coolant  Accident  (LOCA)  to  the 
suppression  pool,  where  it  is  condensed.  Air 
forced  from  the  drywell  is  released  into  the 
primary  containment  through  the 
suppression  pool.  The  suppression  pool  is  a 
concentric  open  container  of  water  with  a 
stainless  steel  liner  that  is  located  at  the 
bottom  of  the  primary  containment.  The 
suppression  pool  is  designed  to  absorb  the 
decay  heat  and  sensible  heat  released  during 
a  reactor  blowdown  from  safety/relief  valve 
(SRV)  discharges  or  from  a  LOCA. 

The  function  of  the  Mark  III  containment 
is  to  isolate  and  contain  fission  products 
released  from  the  RCS  following  a  design 
basis  LOCA  and  to  confine  the  postulated 
release  of  radioactive  material  to  within 
limits.  The  test  interval  associated  with  the 
drywell  bypass  leakage  and  Type  A  testing  is 
not  a  precursor  of  any  accident  previously 
evaluated.  Therefore,  extending  these  test 
intervals  on  a  one-time'basis  from  10  years 
to  15  years  does  not  result  in  an  increase  in 
the  probability  of  occurrence  of  an  accident. 
The  successful  performance  history  of  the 
drywell  bypass  leakage  and  Type  A  testing 
provides  assurance  that  the  CPS  drywell  and 
primary  containment  will  not  exceed 
allowable  leakage  rate  values  specified  in  the 
TS  and  will  continue  to  perform  its  design 
function  following  an  accident.  The  risk 
assessment  of  the  proposed  changes  has 
concluded  that  there  is  an  insignificant 
increase  in  total  population  dose  rate  and  an 
insignificant  increase  in  the  conditional 
containment  failure  probability. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

Response:  No. 

The  proposed  changes  for  a  one-time 
extension  of  the  drywell  bypass  leakage  and 
Type  A  tests  and  deletion  of  an  expired  local 
leak  rate  test  exception  for  CPS.  will  not 
affect  the  control  parameters  go\'erning  unit 
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operation  or  the  response  of  plant  equipment 
to  transient  and  accident  conditions.  The 
proposed  changes  do  not  introduce  any  new 
equipment  or  modes  of  system  operation.  No 
installed  equipment  will  be  operated  in  a 
new  or  different  manner.  As  such,  no  new 
failure  mechanisms  are  introduced. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
i(ind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

Response:  No. 

CPS  is  a  General  Electric  BWR/6  plant  wijh 
a  Mark  III  containment  system.  The  Mark  III 
containment  design  is  a  single-barrier 
pressure  containment  and  a  multi-barrier 
Fission  containment  system  consisting  of  the 
drywell  and  primary  containment.  The 
dry  well  hou.ses  the  reactor  pressure  vessel, 
the  reactor  coolant  recirculating  loops,  and 
branch  connections  of  the  RCS,  which  have 
isolation  valves  at  the  primary  containment 
boundary.  The  function  of  the  drywell  is  to 
maintain  a  pressure  boundary  that  channels 
steam  from  a  LOCA  to  the  suppression  pool, 
where  it  is  condensed.  The  suppression  pool 
is  an  annular  pool  of  demineralized  water 
between  the  drywell  and  the  outer  primary 
containment  boundary.  This  pool  covers  the 
horizontal  vent  openings  in  the  drywell  to 
maintain  a  water  seal  between  the  drywell 
interior  and  the  remainder  of  the 
'containment  volume.  The  primary 
containment  consists  of  a  steel-lined, 
reinforced  concrete  vessel,  which  surrounds 
the  RCS  and  provides  an  essentially  leak- 
tight  barrier  against  an  uncontrolled  release 
of  radioactive  material  to  the  environment. 
Additionally,  this  structure  provides 
shielding  from  the  fission  products  that  may 
be  present  in  the  primary  containment 
atmosphere  following  accident  conditions. 
The  primary  containment  is  penetrated  by 
access,  piping  and  electrical  penetrations. 

The  integrity  of  the  drywell  is  periodically 
verified  by  performance  of  the  DBLRT.  This 
test  ensures  that  the  measured  drywell 
bypass  leakage  is  bounded  by  the  safety 
analysis  assumptions.  The  drywell  integrity 
is  further  verified  by  a  number  of  additional 
tests,  including  drywell  airlock  door  seal 
leakage  tests,  overall  drywell  airlock  leakage 
tests  and  periodical  visual  inspections  of- 
exposed  accessible  interior  and  exterior 
drywell  surfaces.  Additional  conTidence  that 
signiPicant  degradation  in  the  drywell 
leaktightness  has  not  developed  is  provided 
by  the  periodic  qualitative  assessment  of 
■  drywell  performance. 

The  integrity  of  the  primary  containment 
penetrations  and  isolation  valves  is  verified 
through  Type  B  and  Type  C  local  leak  rate 
tests  (LLRTs)  and  the  overall  leak-tight 
integrity  of  the  primary  containment  is 
verified  by  a  Type  A  integrated  leak  rate  test 
(ILRT)  as  required  by  10  CFR  50,  Appendix 
I,  "Primary  Reactor  Containment  Leakage 
Testing  for  Water-Cooled  Power  Reactors." 
These  tests  are  performed  to  verify  the 
essentially  leak-tight  characteristics  of  the 
primary  containment  at  the  design  basis 
accident  pressure.  The  proposed  changes  for 
a  one-time  extension  of  the  drywell  bypass 
leakage  and  Type  A  tests  and  deletion  of  an 


expired  local  leak  rate  test  exception  for  CPS, 
do  not  effect  the  method  for  drywell  or 
containment  testing  or  the  test  acceptance 
criteria. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Edward  J. 
Cuilen,  Deputy  General  Counsel  Exelon 
BSC— Legal,  2301  Market  Street, 
Philadelphia,  PA  19101. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

Arizona  Public  Service  Company,  et  al., 
Docket  Nos.  STN  50-528,  STN  50-529. 
and  STN  50-530.  Palo  Verde  Nuclear 
Generating  Station.  Units  1,  2,  and  3, 
Maricopa  County,  Arizona 

Date  of  amendments  request:  April ' 
25,  2003. 

Description  of  amendments  request: 
The  amendments  would  revise 
Specification  5,3.1  in  Section  5.3,  "Unit 
Staff  Qualifications,"  of  the  Technical 
Specifications,  and  add  a  new 
Specification  5.3.2.  Specification  5.3.1 
states  the  qualifications  of  the  unit  staff. 
The  revision  would  state  there  is  an 
exception  for  operator  license 
applicants  and  the  new  specification 
would  provide  the  requirements  for 
these  applicants.  Only  the  qualifications 
of  operator  license  applicants  are  being 
changed.  Because  a  new  si>ecification 
would  be  added,  the  existing 
Specification  5,3.2  would  also  be 
renumbered  5,3.3. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  Technical  Specification  (TS) 
change  is  an  administrative  change  to  clarify 
the  current  requirements  for  licensed 
operator  qualifications  and  licensed  operator 
training  program.  These  changes  conform  to 
the  current  requirements  of  10  CFR  |Part|  53. 
The  TS  requirements  for  all  other  unit  staff 
qualificalions  remain  unchanged. 

Although  licensed  operator  qualifications 
and  training  may  have  an  indirect  impact  on 
accidents  (involving  operator  action] 
previously  evaluated,  the  NRC  considered 
this  impact  during  the  rulemaking  process. 


and  by  promulgation  of  the  revised  10  CFR 
(Part]  55  rule,  concluded  that  this  impact 
remains  acceptable  as  long  as  the  licensed 
operator  training  program  is  certifled  to  be 
accredited  and  is  based  on  a  systems 
approach  to  training.  Palo  Verde's  licensed 
operator  training  program  is  accredited  by 
INPO  [Institute  of  Nuclear  Power  Operations] 
and  is  based  on  a  systems  approach  to 
training. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  TS  change  is  an 
administrative  change  to  clarify  the  current 
requirements  for  licensed  operator 
qualiflcations  and  licensed  operator  training 
program  and  to  conform  to  the  revised  10 
CFR  [Part]  55.  The  TS  requirements  for  all 
other  unit  staff  qualifications  remain 
unchanged. 

As  noted  above,  although  licensed  operator 
qualifications  and  training  may  have  an 
indirect  impact  on  the  possibility  of  a  new 
or  different  kind  of  accident  [involving 
operator  action]  from  any  accident  previously 
evaluated,  the  NRC  considered  this  impact 
during  the  rulemaking  process,  and  by 
promulgation  of  the  revised  rule,  concluded 
that  this  impact  remains  acceptable  as  long 
as  the  licensed  operator  training  program  is 
certiTied  to  be  accredited  and  is  based  on  a 
systems  approach  to  training.  [That  is  to  say 
~  an  accredited  license  operator  training 
program  that  is  based  on  a  systems  approach 
to  training  would  not  introduce  a  new  or 
different  kind  of  accident.)  As  previously 
noted,  Palo  Verde's  licensed  operator  training 
program  is  accredited  by  INPO  and  is  based 
on  a  systems  approach  to  training. 

Additionally,  the  proposed  TS  change  does 
not  affect  plant  design,  hardware,  system 
operation,  or  procedures.  Thus,  the  proposed 
amendment  request  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
h  significant  reduction  in  a  margin  of  safety. 

The  proposed  TS  change  is  an 
administrative  change  to  clarify  the  current 
requirements  applicable  to  licensed  operator 
qualifications  and  licensed  operator-training 
program.  This  change  is  consistent  with  the 
requirements  of  10  CFR  [Part]  55.  The  TS 
qualification  requirements  for  all  other  unit 
staff  remain  unchanged. 

Licensed  operator  qualiflcations  and 
training  can  have  an  indirect  impact  on  a 
margin  of  safety.  However,  the  NRC 
considered  this  impact  during  the 
rulemaking  process,  and  by  promulgation  of 
the  revised  10  CFR  [Part]  55  [rule] 
determined  that  this  impact  remains 
acceptable  when  licensees  maintain  a 
licensed  operator  training  program  that  is 
accredited  and  based  on  a  systems  approach 
to  training.  As  noted  previously,  Palo  Verde's 
licensed  operator  training  program  is 
accredited  by  INPO  and  is  based  on  a  systems 
approach  to  training. 
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The  NRC  has  concluded,  as  stated  in 
NUREG-1262,  "Answers  to  Questions  at 
Public  Meetings  Regarding  Implementation 
of  Title  10,  Code  of  Federal  Regulations.  Part 
55  on  Operators'  Licenses,"  that  the 
standards  and  guidelines  applied  by  INPO  in 
their  training  accreditation  program  are 
equivalent  to  those  put  forth  or  endorsed  by 
the  NRC.  As  a  result,  maintaining  an  INPO 
accredited,  systems  approach  based  licensed 
operator  training  program  is  equivalent  to 
maintaining  (an)  NRC  approved  licensed 
operator  training  program  which  conform[s] 
with  applicable  NRC  Regulatory  Guides  or 
NRC  endorsed  industry  standards.  The 
margin  of  safety  is  maintained  by  virtue  of 
maintaining  an  INPO  accredited  licensed 
operator  training  program. 

In  addition,  the  NRC  has  published  NRC 
Regulatory  Issue  Summary  2001-01, 
"Eligibility  of  Operator  License  Applicants," 
dated  [anuary  18,  2001,  "to  familiarize 
addressees  with  the  NRC's  current  guidelines 
for  the  qualiflcation  and  training  of  reactor 
operator  (RO)  and  senior  operator  (SO) 
license  applicants."  The  document  again 
acknowledges  that  the  INPO  National 
Academy  for  Nuclear  Training  (NANT) 
guidelines  for  education  and  experience, 
outline  acceptable  methods  for  implementing 
the  NRC's  regulations  in  this  area. 

Therefore,  there  is  no  change  in  the 
analysis  results  and  the  proposed 
amendment  request  does  not  involve  a^ 
signiflcant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  that 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  request 
for  amendments  involves  no  significant 
hazards  consideration. 

/ittomey /or  yicensee;  Kenneth  C. 
Maime,  Senior  Attorney,  Arizona  Public 
Service  Company,  P.O.  Box  52034,  Mail 
Station  7636,  Phoenix,  Arizona  85072- 
2034. 

NRC  Section  Chief:  Stephen  Dembek. 

Entergy  Nuclear  Operations,  Inc.. 
Docket  No.  50-293.  Pilgrim  Nuclear 
Power  Station.  Plymouth  County. 
Massachusetts 

Date  of  amendment  request: 
December  10,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  4.6^,  "Jet 
Pump  Surveillance  Requirements"  and 
its  Bases.  Specifically,  Notes  1  and  2 
would  be  added  to  the  surveillance  to 
provide  clarity  for  performing  the 
surveillance  imder  the  designated 
condition.  The  proposed  change  would 
also  modify  the  applicability  of  the 
surveillance.  Additionally,  the 
condition  for  flow  imbalance  of  the  two 
recirculation  loops  would  be  changed 
from  15%  to  10%.  A  reference  in  TS 
4.11.C.1  to  the  bases  for  Specification 


3.3.B.5  would  also  be  changed  to 
reference  TS  Table  3.2.C.1 ,  Note  5. 
Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  title  10  of  the  Code  of 
Federal  Regulations  (10  CFR),  section 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Does  the  proposed  change  involve  a 
signiflcant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  Pilgrim  TS  4.6. E  imposes 
more  restrictive  surveillance  requirements  in 
accordance  with  the  Standard  Technical 
Specifications  (STS)  surveillance 
requirement  3.4.3.1  to  ensure  jet  pump 
integrity  during  startup  and  run  modes.  The 
more  restrictive  conditions  are:  the 
recirculation  loops  have  a  flow  imbalance  of 
less  than  10%,  instead  of  the  current  15%, 
when  the  pumps  are  operated  at  the  same 
speed,  and  the  occurrence  of  two  of  three 
conditions,  instead  of  the  simultaneous 
occurrence  of  all  three  conditions  currently 
specifled  in  TS  4.6. E  for  jet  pump  integrity. 

The  proposed  more  restrictive  surveillance 
requirements  ensure  safe  operation  of  the 
plant  during  startup  and  run  modes.  The 
requirements  are  not  accident  precursors. 
The  proposed  change  that  corrects  a 
reference  in  Surveillance  4.1  l.C.l  is  an 
administrative  change  with  no  impact  on    v 
safety.  These  changes  do  not  create  accident 
conditions  or  increase  the  probability  of 
previously  evaluated  accidents.  The 
proposed  changes  provide  additional 
assurance  that  the  assumptions  (i.e.^  jet  pump 
integrity)  are  met.  Therefore,  the  probability 
or  the  consequences  of  an  accident 
previously  evaluated  are  not  signiflcantly 
increased. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  [from]  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  changes  do  not  involve  a 
change  to  the  plant  design  or  a  new  mode  of 
equipment  operation.  As  a  result,  the 
proposed  changes  do  not  affect  parameters  or 
conditions  that  could  contribute  to  the 
initiation  of  any  new  or  different  kind  of 
accident.  Therefore,  these  proposed  changes 
do  not  create  the  possibility  of  a  new  or 
different  kind,  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  surveillance  requirements 
increase  the  margin  of  safety  by  providing 
additional  assurance  of  jet  pump  integrity. 
The  proposed  change  to  correctly  reference 
the  existing  Specification  is  administrative  in 
nature.  Therefore,  the  proposed  changes  do 
not  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 


standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  ].  M.  Fulton, 
Esquire,  Assistant  General  Counsel. 
Pilgrim  Nuclear  Power  Station,  600 
Rocky  Hill  Road,  Plymouth, 
Massachusetts  02360-5599. 

NRC  Section  Chief:  James  W.  Clifford. 

Entergy  Nuclear  Operations,  Inc., 
Docket  No.  50-293,  Pilgrim  Nuclear 
Power  Station.  Plymouth  County, 
Massachusetts 

Date  of  amendment  request:  March 
19,  2003. 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
Technical  Specification  (TS)  5.5.3,  "Post 
Accident  Sampling,"  requirements  to 
maintain  a  Post-Accident  Sampling 
System  (PASS).  Licensees  were 
generally  required  to  implement  PASS 
upgrades  as  described  in  NUREG-0737, 
"Clarification  of  TMI  [Three  Mile 
Island]  Action  Plan  Requirements,"  and 
Regulatory  Guide  1.97, 
"Instrumentation  for  Light-Water- 
Cooled  Nuclear  Power  Plants  to  Assess 
Plant  and  Environs  Conditions  During 
and  Following  an  Accident." 
Implementation  of  these  upgrades  was 
an  outcome  of  the  lessons  learned  from 
the  accident  that  occurred  at  TMI,  Unit 
2.  Requirements  related  to  PASS  were 
imposed  by  an  Order  for  many  facilities 
and  were  added  to,  or  included  in,  the 
TSs  for  nuclear  power  reactors  currently 
licensed  to  operate.  Lessons  learned  and 
improvements  implemented  over  the 
last  20  yeaxs  have  shown  that  the 
information  obtained  ft-om  PASS  can  be 
readily  obtained  through  other  means, 
or  is  of  little  use  in  the  assessment  and 
mitigation  of  accident  conditions. 
The  changes  are  based  on  NRC- 
approved  Technical  Specification  Task 
Force  (TSTF)  Standard  Technical 
Specification  Change  Traveler,  TSTF- 
413,  "Elimination  of  Requirements  for  a 
Post  Accident  Sampling  System 
(PASS)."  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  staff  issued  a  notice 
of  opportunity  for  comment  in  the" 
Federal  Register  on  December  27,  2001 
(66  FR  66949),  on  possible  amendments 
concerning  TSTF— 413,  including  a 
model  safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  March  20.  2002  (67  FR 
13027).  The  licensee  affirmed  the 
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applicability  of  the  following  NSHC 
determination  in  its  application  dated 
March  19.  2003. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  Title  10  of  the  Code  of 
Federal  Regulations  (10  CFR)  section 
50.91(a),  an  analysis  of  the  issue  of  no 
significant  hazards  consideration  is 
presented  below: 

Criterion  1 — The  Proposed  Change  Does  Not 
Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated 

The  PASS  was  originally  designed  to 
perform  many  sampling  and  analysis 
functions.  These  functions  were  designed 
and  intended  to  be  used  in  post  accident 
situations  and  were  put  into  place  as  a  result 
of  the  TMI-2  accident.  The  speciflc  intent  of 
the  PASS  was  to  provide  a  system  that  has 
the  capability  to  obtain  and  analyze  samples 
of  plant  fluids  containing  potentially  high 
levels  of  radioactivity,  without  exceeding 
plant  personnel  radiation  exposure  limits. 
Analytical  results  of  these  samples  would  be 
used  largely  for  verification  purposes  in 
aiding  the  plant  staff  in  assessing  the  extent 
of  core  damage  and  subsequent  offsite 
radiological  dose  projections.  The  system 
was  not  intended  to  and  does  not  serve  a 
function  for  preventing  accidents  and  its 
elimination  would  not  affect  the  probability 
of  accidents  previously  evaluated. 

In  the  20  years  since  the  TMI-2  accident 
and  the  consequential  promulgation  of  post 
accident  sampling  requirements,  operating 
experience  has  demonstrated  that  a  PASS 
provides  little  actual  beneHt  to  post  accident 
mitigation.  Past  experience  has  indicated  that 
there  exists  in-plant  instrumentation  and 
methodologies  available  in  lieu  of  a  PASS  for 
collecting  and  assimilating  information 
needed  to  assess  core  damage  following  an 
accident.  Furthermore,  the  implementation  of 
Severe  Accident  Management  Guidance 
(SAMC)  emphasizes  accident  management 
strategies  based  on  in-plant  instruments. 
These  strategies  provide  guidance  to  the 
plant  staff  for  mitigation  and  recovery  from 
a  severe  accident.  Based  on  current  severe 
accident  management  strategies  and 
guidelines,  it  is  determined  that  the  PASS 
provides  little  benefit  to  the  plant  staff  in 
coping  with  an  accident. 

The  regulatory  requirements  for  the  PASS 
can  be  eliminated  without  degrading  the 
plant  emergency  response.  The  emergency 
response,  in  this  sense,  refers  to  the 
methodologies  used  in  ascertaining  the 
condition  of  the  reactor  core,  mitigating  the 
consequences  of  an  accident,  assessing  and 
projecting  offsite  releases  of  radioactivity, 
and  establishing  protective  action 
recommendations  to  be  communicated  to 
offsite  authorities.  The  elimination  of  the 
PASS  will  not  prevent  an  accident 
management  strategy  that  meets  the  initial 
intent  of  the  post-TMl-2  accident  guidance 
through  the  use  of  the  SAMGs.  the 
emergency  plan  (EP),  the  emergency 
operating  procedures  (EOP),  and  site  survey 
monitoring  that  support  modification  of 
emergency  plan  protective  action 
recommendations  (PARs). 


Therefore,  the  elimination  of  PASS 
requirements  from  Technical  Specifications 
(TS)  (and  other  elements  of  the  licensing 
bases)  does  not  involve  a  significant  increase 
in  the  consequences  of  any  accident 
previously  evaluated. 

Criterion  2^The  Proposed  Change  Does  Not 
Create  the  Possibility  of  a  New  or  Different 
Kind  of  Accident  From  Any  Previously 
Evaluated. 

The  elimination  of  PASS  related 
requirements  will  not  result  in  any  failure 
mode  not  previously  analyzed.  The  PASS 
was  intended  to  allow  for  verification  of  the 
extent  of  reactor  core  damage  and  also  to 
provide  an  input  to  offsite  dose  projection 
calculations.  The  PASS  is  not  considered  an 
accident  precursor,  nor  does  its  existence  or 
elimination  have  any  adverse  impact  on  the 
pre-accident  state  of  the  reactor  core  or  post 
accident  confinement  of  radioisotopes  within 
the  containment  building. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3 — The  Proposed  Change  Does  Not 
Involve  a  Significant  Reduction  in  the  Margin 
of  Safety 

The  elimination  of  the  PASS,  in  light  of 
existing  plant  equipment,  instrumentation, 
procedures,  and  programs  that  provide 
effective  mitigation  of  and  recovery  from 
reactor  accidents,  results  in  a  neutral  impact 
to  the  margin  of  safety.  Methodologies  that 
are  not  reliant  on  PASS  are  designed  to 
provide  rapid  assessment  of  current  reactor 
core  conditions  and  the  direction  of 
degradation  while  effectively  responding  to ' 
the  event  in  order  to  mitigate  the 
consequences  of  the  accident.  The  use  of  a 
PASS  is  redundant  and  does  not  provide 
quick  recognition  of  core  events  or  rapid 
i^sponse  to  events  in  progress.  The  intent  of 
the  requirements  established  as  a  result  of  the 
TMI-2  accident  can  be  adequately  met 
without  reliance  on  a  PASS. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  proposes  to  determine 
that  the  amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  J.M.  Fulton, 
Esquire,  Assistant  General  Counsel, 
Pilgrim  Nuclear  Power  Station,  600 
Rocky  Hill  Road.  Plymouth, 
Massachusetts,  02360-5599. 

NRC  SecUon  Chief:  James  W.  Clifford. 

Entergy  Operations,  Inc.,  System  Energy 
Resources,  Inc.,  South  Mississippi 
Electric  Power  Association,  and  Entergy 
^fississippi,  Inc.,  Docket  No.  50-416, 
Grand  Gulf  Nuclear  Station,  Unit  1, 
Claiborne  County,  h4ississippi 

Date  of  amendment  request:  May  8, 
2003. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  Technical  Specification  (TS) 
3.3.6.1.  "Primary  Containment  and 
Drywell  Isolation  Instrumentation,"  to 
add  a  note  allowing  intermittent 


opening  of  penetration  flow  paths, 
under  administrative  control,  that  are 
isolated  to  comply  with  TS  ACTIONS 
and  to  revise  the  operability 
requirement  for  the  Reactor  Core 
Isolation  Cooling  (RCIC)  steam  supply 
line  low  pressiue  isolation 
instrumentation  to  be  consistent  with 
the  RCIC  system  operability 
requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No.  ^ 

The  proposed  change  to  adopt  TSTF 
(Technical  Specification  Task  Forcel-306 
allows  primary  containment  and  drywell 
isolation  valves  to  be  unisolated  under 
administrative  controls  when  the  associated 
isolation  instrumentation  is  not  operable. 
The  isolation  function  is  an  accident 
mitigating  function  and  is  not  an  initiator  of 
an  accident  previously  evaluated. 
Administrative  controls  are  required  to  be  in 
effect  when  the  valves  are  unisolated  so  that 
the  penetration  can  be  rapidly  isolated  when 
the  need  (for  isolation)  is  indicated. 
Therefore  the  probability  or  consequences  of 
previously  evaluated  accidents  are  not 
significantly  increased. 

The  proposed  change  also  allows  the  RCIC 
turbine  steam  line  low  pressure  containment 
isolation  instrumentation  to  be  inoperable 
during  low  startup  operating  pressures. 
These  instruments  primarily  provide 
automatic  isolation  when  steam  line  pressure 
is  too  low  for  RCIC  turbine  operation.  The 
low  pressure  automatic  isolation  feature  will 
only  be  unavailable  during  the  time  that  the 
RCIC  system  is  not  required  to  be  operable. 
Therefore  the  change  does  not  adversely 
affect  the  ability  of  the  RCIC  system  to 
perform  its  safety  function. 

The  RCIC  steam  line  low  pressure 
instruments  also  provide  a  diverse  signal  to 
indicate  a  possible  system  break.  Even 
though  the  low  pressure  automatic  isolation 
function  will  not  be  available  for  a  short 
period  during  plant  startup,  the  likelihood  of 
a  steam  line  break  during  the  short  period  of 
time  is  low  due  to  the  low  operating 
pressure.  In  addition,  the  safety  function  of 
providin|(  containment  integrity  is 
maintained  since  there  are  other  diverse  leak 
detection  instruments  as  well  as  other 
barriers  or  isolation  capabilities  that  provide 
the  isolation  function. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 
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The  proposed  change  does  not  involve  any 
physical  alteration  of  plant  equipment  and 
does  not  change  the  method  by  which  any 
safety-related  system  performs  its  function. 
The  TS  currently  allow[s]  containment  and 
drywell  isolation  valves  to  be  open  under 
administrative  controls  after  being  closed  to 
comply  with  TS  ACTIONS  for  inoperable 
valves.  Extending  this  allowance -to  the 
supporting  instrumentation  does  not 
introduce  any  new  method  of  isolation  that 
has  not  already  been  evaluated. 

Allowing  the  RCIC  turbine  steam  line  low 
pressure  isolation  instrumentation  to  be 
inoperable  during  low  startup  operating 
pressures  does  not  create  the  possibility  of 
any  new  failure  modes  other  than  those 
previously  evaluated.  No  new  or  different 
type  of  equipment  will  be  installed.  There  are 
no  new  failure  mechanisms  or  accident 
initiators  introduced.  The  low  pressure 
isolation  is  designed  to  terminate  RCIC 
turbine  operation  at  low  steam  pressures  for 
equipment  protection.  However,  this 
function  is  not  required  since  the  RCIC 
system  is  not  required  to  be  operable  and  the 
same  function  is  accomplished  by 
maintaining  the  turbine  trip/throttle  valve 
closed.  The  low  pressure  isolation  function 
will  continue  to  be  required  when  the  RCIC 
system  is  required  to  be  operable. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  change  to  allow  containment  and 
dryv«wll  isolation  valves  to  be  unisolated 
under  administrative  control  does  not  reduce 
any  margins  to  safety  since  the  proposed 
allowance  for  the  supporting  isolation 
instrumentation  is  no  less  restrictive  than  the 
allowance  for  the  equipment  it  supports. 
When  the  valves  are  unisolated.  the  design 
basis  function  of  containment  isolation  is 
maintained  by  administrative  controls. 

The  change  to  allow  the  RCIC  turbine 
steam  line  low  pressure  isolation 
instrumentation  to  be  inoperable  during  low 
startup  operating  pressures  does  not  reduce 
any  margins  to  safety.  The  current  bounding 
analysis  for  a  steam  line  break  outside  of 
containment  remains  bounding  for  a(n]  RCIC 
steam  break  at  lower  pressures.  In  addition, 
the  current  high  energy  line  break 
evaluations  and  subcompartment 
pressurization  evaluations  remain  bounding 
for  the  low  pressure  condition.  The  design 
basis  functions  of  containment  isolation  and 
containment  integrity  are  maintained  by  the 
diverse  leak  detection  instruments  as  well  as 
other  barriers  or  isolation  capabilities  that 
provide  the  isolation  function.^ 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  NW.,  12th  Floor. 
Washington,  DC  20005-3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Entergy  Operations,  Inc.,  System  Energy 
Resources,  Inc.,  South  Mississippi 
Electric  Power  Association,  and  Entergy . 
Mississippi,  Inc.,  Docket  No.  50-416, 
Grand  Gulf  Nuclear  Station,  Unit  1, 
Claiborne  County,  Mississippi 

Date  of  amendment  request:  May  12, 
2003. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  Technical  Specifications 
(TS)  to  remove  the  MODE  restrictions 
for  performance  of  Surveillance 
Requirement  (SR)  3.8.4.7  and  SR  3.8.4.8 
for  the  Division  3  direct  current 
electrical  power  subsystem. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
.  As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  power  supplied  by  the  battery  is  used 
only  as  a  source  of  control  and  motive  power 
for  the  HPCS  [High  Pressure  Core  Spray] 
system  logic,  HPCS  diesel-generator  set 
control  and  protection,  and  other  Division  3 
related  controls.  The  loads  supplied  by  this 
system  are  only  loads  associated  with 
Division  3  of  the  Emergency  Core  Cooling 
Systems  (ECCS). 

The  battery  testing  period  is  within  the 
period  of  time  that  the  system  is  scheduled 
to  be  out  of  service  for  other  planned 
maintenance.  The  battery  test  does  not 
increase  unavailability  of  the  supported 
system  or  represent  any  change  in  risk  above 
the  current  practice  of  planned  system 
maintenance  outages  as  currently  allowed  by 
the  TS.  Any  risk  associated  with  the  testing 
of  the  Division  3  batteries  will  be  enveloped 
by  the  risk  management  of  the  system  outage. 

The  out  of  service  condition  is  controlled 
and  evaluated  for  safety  implications  in 
accordance  with  10  CFR  50.65.  The  HPCS 
system  reliabUity  and  availability  are 
monitored  and  evaluated  in  relationship  to 
Maintenance  Rule  goals  to  ensure  that  total 
outage  times  do  not  degrade  operational 
safety  over  time. 

Therefore,  the  proposed  change  will  have 
no  effect  on  the  probability  or  consequences 
of  any  previously  evaluated  accident. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

This  request  involves  the  testing  of  the 
HPCS  battery  on-line  while  the  system  is 
already  out  of  service.  The  testing  will  not 


add  additional  out  of  service  time.  Testing 
during  this  period  has  no  influence  on,  nor 
does  it  contribute  in  any  way  to,  the 
possibility  of  a  new  or  different  kind  of 
accident  or  malfunction  from  those 
previously  analyzed.  The  method  of 
performing  the  test  is  not  changed.  No  new 
accident  modes  are  created  by  testing  during 
.   the  period  when  the  system  is  already 
unavailable.  Because  the  system  is  already 
out  of  service,  no  safety-related  equipment  or 
safety  functions  are  altered  as  a  result  of  this 
change. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  Safety? 

Response:  No. 

The  battery  testing  will  be  performed  when 
the  HPCS  system  is  already  out  of  service  for 
maintenance.  The  out  of  ser\'ice  condition  is 
controlled  and  evaluated  for  safety 
implications  in  accordance  with  10  CFR 
50.65.  The  batteries  are  not  expected  to  be^ 
unavailable  for  more  than  24  hours.  This 
testing  period  is  within  the  period  of  time 
that  the  system  is  scheduled  to  be  out  of 
service  for  other  planned  maintenance. 
Therefore,  the  battery  test  does  not  increase 
unavailability  of  the  supported  system  or 
represent  any  change  in  risk  above  the 
current  practice  of  planned  system 
maintenance  outages  as  currently  allowed  by 
the  TS.  Timing  of  this  test  has  no  effect  oji 
any  fission  product  barrier. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire.  Winston  and  Strawn, 
1400  L  Street.  NW.,  12th  Floor.      ' 
Washington.  DC  20005-3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Entergy  Operations,  Inc.,  System  Energy 
Resources,  Inc.,  South  Mississippi 
Electric  Power  Association,  and  Entergy 
Mississippi,  Inc.,  Docket  No.  50—416, 
Grand  Gulf  Nuclear  Station,  Unit  1, 
Claiborne  County,  Mississippi 

Date  of  amendment  request:  May  12, 
2003. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  Technical  Specification  (TS) 
3.3.6.1,  "Primary  Containment  and 
Drywell  Isolation  Instrumentation,"  to 
add  a  provision  to  the  APPLICABILITY 
requirement  specified  in  Table  3.3.6.1- 
1,  to  eliminate  the  requirement  that  the 
instrumentation  for  the  Residual  Heat 
Removal  (RHR)  System  Isolation 
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Function  on  Reactor  Vessel  Water  Level- 
Low.  Level  3,  be  OPERABLE  during 
certain  conditions  in  MODE  5. 
Specifically,  the  proposed  change 
would  remove  the  requirement  when 
the  upper  containment  reactor  cavity  is 
at  the  High  Water  Level  condition 
specified  in  TS  3.5.2,  "Emergency  Core 
Cooling  Systems  (ECCS)  Shutdown." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
signiPicant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  revises  the 
applicability  requirement  for  the  Residual 
Heat  Removal  (RHR)  System  Isolation 
function  of  the  Primary  Containment  and 
Drywell  Isolation  Instrumentation  during 
MODE  5.  The  change  removes  the 
requirement  that  the  instrumentation  be 
operable  during  certain  conditions  during 
refueling  outages.  The  function  is  intended  to 
mitigate  reactor  vessel  draindown  events. 
Although  draindown  events  during  refueling 
operations  are  not  specifically  evaluated  in 
the  Updated  Final  Safety  Analysis  Report 
(UFSAR),  these  events  were  evaluated  in 
support  of  licensing  actions  for  the  Alternate 
Decay  Heal  Removal  System  (ADHRS).  The 
probability  that  a  draindown  event  will  be 
initiated  is  unrelated  to  operability 
requirement  for  this  instrumentation  or  the 
associated  isolation  valves.  The  evaluation 
supporting  this  change  determined  that 
mitigating  actions  can  be  taken  to  terminate 
all  postulated  draindown  events  prior  to  fuel 
uncovery.  As  a  result,  the  probability  of 
draindown  events  causing  fuel  uncovery  and 
the  potential  for  radiological  releases  has  not 
significantly  increased.  The  operation  or 
failure  of  the  shutdown  cooling  suction 
isolation  does  not  contribute  to  the 
occurrence  of  an  accident.  No  active  or 
passive  failure  mechanisms  that  could  lead  to 
an  accident  are  affected  by  the  proposed 
change. 

The  consequences  of  a  vessel  drainage 
event  are  not  significantly  increased  by  the 
proposed  change.  Entergy  [Entergy 
Operations,  Inc.]  has  evaluated  various 
draindown  and  pumpdown  events  through 
the  shutdown  cooling  flow  path  and 
determined  that  adequate  time  is  available 
for  operations  personnel  to  identify  and  take 
action  to  mitigate  such  events  such  that 
adequate  core  cooling  is  maintained  and  a 
radiological  release  does  not  occur. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 


Entergy  has  evaluated  various  draindown 
events  through  the  shutdown  cooling  flow 
path  and  determined  that  adequate  time  is 
available  for  operations  personnel  to  identify 
and  take  action  to  mitigate  any  events  such 
that  adequate  core  cooling  is  maintained. 
With  the  containment  refueling  cavity 
flooded,  sufficient  inventory  is  available  to 
allow  operator  action  to  terminate  the 
inventory  loss  prior  to  reaching  a  low  water 
level  in  the  reactor.  Installed  equipment  is 
not  operated  in  a  new  or  different  manner, 
no  new  or  different  system  interactions  are 
created,  and  no  new  processes  are 
introduced.  No  new  failures  have  been 
created  by  the  proposed  changes. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  changes  do  not  introduce 
any  new  setpoints  at  which  protective  or 
mitigative  actions  are  initiated.  No  current 
setpoints  are  altered  by  this  change.  The 
design  and  functioning  of  the  containment 
and  drywell  isolation  function  is  also 
unchanged.  The  change  simply  modifies  the 
applicability  of  the  Technical  Specifications 
(TS)  by  removing  the  requirement  that  the 
RHR  system  isolation  on  low  reactor  vessel 
level  be  operable  with  the  uppier  containment 
cavity  flooded  in  MODE  5.  During  MODE  5, 
the  RHR  system  isolation  mitigates 
postulated  draindown  events  through  the 
RHR  system.  Entergy  has  evaluated  various 
draindown  events  through  this  flow  path  and 
determined  that  adequate  time  is  available 
for  operations  personnel  to  identify  and  take 
action  to  mitigate  such  events  such  that 
adequate  core  cooling  is  maintained. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFTl  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  NW,  12th  Floor.     . 
Washington.  DC  20005-3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Entergy  Operations,  Inc.,  System  Energy 
Resources,  Inc.,  South  Mississippi 
Electric  Power  Association,  and  Entergy 
Mississippi,  Inc.,  Docket  No.  50-416, 
Grand  Gulf  Nuclear  Station,  Unit  1, 
Claiborne  County,  Mississippi 

Date  of  amendment  request:  May  12, 
2003. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  administrative  Technical 
Specification  (TS)  5.5.12  regarding 
containment  integrated  leakage  rate 


testing  (ILRT)  and  TS  3.6.5.1.1  regarding 
drywell  bypass  leak  rate  testing 
(DWBT).  The  change  would  allow  for  a 
one-time  extension  of  the  interval  (15 
years)  for  performance  of  the  next  ILRT 
and  DWBT. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  amendment  to  TS  5.5.12 
adds  a  one-time  extension  to  the  current 
interval  for  Type  A  testing  (i.e.,  the  ILRT)  and 
the  DWBT.  The  current  interval  of  ten  years, 
based  on  past  performance,  would  be 
extended  on  a  one-time  basis  to  15-years 
from  the  date  of  the  last  test.  The  proposed 
extension  to  the  Type  A  test  cannot  increase 
the  probability  of  an  accident  since  there  are 
no  design  or  operating  changes  involved  and 
the  test  is  not  an  accident  initiator.  The 
proposed  extension  of  the  test  interval  does 
not  involve  a  significant  increase  in  the 
consequences  since  research  documented  in 
NUREG-1493,  'Performance  Based 
Containment  Leak  Rate  Test  Program,"  has 
found  that,  generically,  fewer  than  3%  of  the 
potential  containment  leak  paths  are  not 
identified  by  Type  B  and  C  testing.  A  risk, 
evaluation  of  the  interval  extension  for  CONS 
[Grand  Gulf  Nuclear  Station,  Unit  l)  is  . 
consistent  with  these-results.  In  addition,  the 
testing  and  containment  inspections  also 
provide  a  high  degree  of  assurance  that  the 
containment  will  not  degrade  in  a  manner 
detectable  only  by  a  Type  A  test.  Inspections 
required  by  the  Maintenance  Rule  (10  CFR 
50.65)  and  by  the  American  Society  of 
Mechanical  Engineers  Boiler  and  Pressure 
Vessel  Code  are  performed  to  identify 
containment  degradation  that  could  affect 
leak  tightness. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  extension  to  the  interval  for 
the  Type  A  test  does  not  involve  any  design 
or  operational  changes  that  could  lead  to  a 
new  or  different  kind  of  accident  from  any 
accidents  previously  evaluated.  The  tests  are 
not  being  modified,  but  are  only  being 
performed  after  a  longer  interval.  The 
proposed  change  does  not  involve  a  physical 
alteration  of  the  plant  (no  new  or  different 
type  of  equipment  will  be  installed)  or  a 
change  in  the  methods  governing  normal 
plant  operation. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or 
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different  kind  of  accident  fi-om  any 
previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  generic  study  of  the  increase  in  the 
Type  A  test  interval,  NUREG-1493, 
concluded  there  is  an  imperceptible  increase 
in  the  plant  risk  associated  with  extending 
the  test  interval  out  to  twenty  years.  The 
evaluations  done  in  support  of  this  change 
confirm  that  (conclusion).  Further,  the 
extended  test  interval  would  have  a  minimal 
effect  on  this  risk  since  Type  B  and  C  testing 
detects  97%  of  potential  leakage  paths.  For 
the  requested  change  in  the  GGNS  ILRT/ 
DWBT  interval,  it  was  determined  that  the 
risk  contribution  of  leakage  will  increase 
0.99%.  This  change  is  considered  very  small 
and  does  not  represent  a  significant 
reduction  in  the  margin  of  safety. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appeft^  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  NW..  12th  Floor. 
Washington,  DC  20005-3502'. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Exelon  Generation  Company,  LLC, 
Docket  Nos.  50-373  and  50-374,  LaSalle 
County  Station,  Units  1  and  2,  LaSalle 
County,  Illinois 

Date  of  amendment  request:  April  18, 
2003. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  Appendix  A,  Technical 
Specifications  (TS).  of  Facility 
Operating  License  Nos.  NPF-1 1  and 
NPF-18.  Specifically,  the  proposed 
change  will  modify  TS  Table  3.3.6.1-1, 
"Primary  Containment  Isolation 
Instrumentation,"  to  add  the 
requirement  to  perform  a  Channel 
Check  in  accordance  with  Surveillance 
Requirement  (SR)  3.3.6.1.1  to  thirteen 
listed  instrument  functions.  The 
proposed  change  is  the  result  of  the 
replacement  of  existing  plant  equipment 
with  equipment  that  has  the  capability 
of  permitting  the  performance  of  a 
Channel  Check  with  the  plant  in  MODE 
1,2.  and  3.  The  proposed  change  is 
consistent  with  the  wording  specified  in 
NUREG-1434.  "Standard  Technical 
Specifications  General  Electric  Plants, 
BWR/6,"  Revision  2.  dated  June  2001. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  to  Technical 
Specifications  (TS)  Table  3.3.6.1-1.  "Primary' 
Containment  Isolation  Instrumentation"  will 
incorporate  into  the  LaSalle  County  Station 
(LSCS)  TS.  wording  specified  in  NUREG- 
1434,  "Standard  Technical  Specifications 
General  Electric  Plants,  BWR/6,"  Revision  2, 
dated  June  2001.  The  proposed  change  will 
modify  TS  Table  3.3.6.1-1  to  add  the 
requirement  to  perform  a  Channel  Check  in 
accordance  with  Surveillance  Requirement 
(SR)  3.3.6.1.1  to  thirteen  listed  instrufnent 
functions.  The  performance  of  TS 
surveillance  testing  is  not  a  precursor  to  any 
accident  previously  evaluated.  A  Channel 
Check  is  a  monitoring  activity  that  does  not 
represent  an  accident  initiator.  Thus,  the 
proposed  change  does  not  have  any  effect  on 
the  probability  of  an  accident  previously 
evaluated. 

The  function  of  instrumentation  listed  on 
TS  Table  3.3.6.1-1,  in  combination  with 
other  accident  mitigation  features,  is  to  limit 
fission  product  release  during  and  following 
postulated  Design  Basis  Accidents  (DBAs)  to 
within  limits.  The  surveillance  testing 
specified  in  TS  Table  3.3.6.1-1  will  provide 
assurance  that  the  instrumentation  will 
perform  as  designed.  Thus,  the  radiological 
consequences  of  any  accident  previously 
evaluated  are  not  increased.  .^ 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  does  not  affect  the 
control  parameters  governing  unit  operation 
or  the  response  of  plant  equipment  to 
transient  conditions.  The  failure  modes  of  the 
new  instrumentation  do  not  give  rise  to  a 
new  or  different  kind  of  accident.  The 
proposed  change  does  not  introduce  any  new 
modes  of  system  operation  or  failure 
mechanisms. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  ordifferent 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  leak  detection  system  at  LaSalle 
County  Station  uses  ambient  or  differential 
temperature  increases  to  detect  small  primary 
coolant  boundary  leaks  in  the  Main  Steam 
Line  Tunnel  and  in  various  rooms  of  the 
Reactor  Core  Isolation  Cooling  (RCIC)  System 
and  the  Reactor  Water  Cleanup  (RWCU) 
System.  The  existing  thermocouple  monitors 
did  not  have  the  capability  to  allow  a 
Channel  Check  to  be  performed  without 
undue  risk  of  initiating  an  inadvertent  system 


isolation  in  MODE  1.  2  and  3.  Thus,  the  LSCS 
TS  took  exception  to  the  guidance  contained 
in  NUREG-1434  dnd  did  not  specify  on  TS 
Table  3.3.6.1-1  that  a  SR  3.3.6.1.1  Channel 
Check  be  performed  on  the  above  listed 
thirteen  instrument  functions. 

The  new  thermocouple  monitors  have 
continuously  reading  digital  displays  thai 
permit  the  performance  of  a  Channel  Check 
with  the  Unit  in  MODE  1.  2  and  3  without 
risk  of  inadvertent  system  isolations.  The 
new  thermocouple  digital  displaN's  have  been 
installed  on  Unit  2  during  the  lanuary/ 
February"  2003  refuel  outage  and  are 
scheduled  to  be  installed  in  Unit  1  during  the 
upcoming  January  2004  refuel  outage.  LSCS 
after  the  return  to  service  of  Unit  2  in  March 
of  2003.  verified  that  the  thermocouple  . 
digital  displays  do  permit  a  Channel  Check 
to  be  successfully  performed  on  the  above    • 
listed  thirteen  instrument  functions. 
Therefore.  LSCS  is  requesting  that  TS  Table 
3.!3.6.1-1  is  modified  to  specify  that  a  SR 
3.3.6.1.1  Channel  Check  be  performed  in 
MODE  1.  2  and  3.  consistent  with  the 
guidance  contained  in  NUREG^1434.  Rev.  2. 

Therefore,  the  proposed-changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Based  upon  the  above.  Exelon  Generation 
Company  concludes  that  the  proposed 
amendment  presents  no  significant  hazards 
consideration  under  the  standards  set  forth  in 
10  CFR  50.92(c).  and,  accordingly,  a  finding 
of  "no  significant  hazards  consideration"  is 
justified. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are  --- 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Edward  J. 
CuUen,  Deputy  General  Counsel,  Exelon 
BSC— Legal.  2301  Market  Street. 
Philadelphia.  PA  19101. 

NRC  Section  Chief:  Anthony  J.     • 
Mendiola. 

Exelon  Generation  Company,  LLC, 
Docket  Nos.  50-373  and  50-374.  LaSalle 
County  Station,  Units  1  and  2,  LaSalle 
County,  Illinois 

Date  of  amendment  request:  April  18, 
2003. 

Description  of  amendment  request: 
The  projjosed  amendments  would 
revise  Appendix  A,  Technical 
Specifications  (TS),  of  Facility 
Operating  License  Nos.  NPF-1 1  and 
NPF-18.  Specifically,  the  proposed 
change  will  modify  TS  Surveillance 
Requirement  (SR)  3.6.1.3.8  to  identify 
that  the  specified  testing  requirement  is 
applicable  to  reactor  instrumentation 
lines.  The  proposed  change  is  consistent 
wi\h  the  SR  wording  specified  in 
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NUREG-1433,  "Standard  Technical 
Specifications  General  Electric  Plants, 
BWR/4,"  Revision  2.  dated  June  2001. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  to  the  Technical 
Specnficalions  (TS)  Surveillance  Requirement 
(SR)  3.6.1.3.8  will  incorporate  into  the  SR, 
wording  specified  in  NlJREG-1433. 
"Standard  Technical  Specifications  General 
Electric  Plants.  BWR/4."  Revision  2.  dated 
June  2001.  The  proposed  change  will  specify 
that  the  testing  required  by  SR  3.6.1.3.8  is 
applicable  to  reactor  instrumentation  line 
excess  flow  check  valves  (EFCVs).  The 
performance  of  TS  surveillance  testing  is  not 
a  precursor  to  any  accident  previously 
evaluated.  Thus,  the  proposed  change  does 
not  have  any  affect  on  the  probability  of  an 
accident  previously  evaluated. 

The  function  of  reactor  instrumentation 
line  EFCVs.  in  combination  with  other 
accident  mitigation  features,  is  to  limit 
fission  product  release.  The  surveillance 
testing  specified  in  SR  3.6.1.3.8  will  provide 
assurance  that  the  reactor  instrumentation 
line  EFCVs  will  perform  as  designed.  Thus., 
the  radiological  con.sequences  of  any 
accident  previously  evaluated  are  not 
increased. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increa.se  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

■  2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  dpes  not  affect  the 
control  parameters  governing  unit  operation 
or  the  response  of  plant  ecjuipment  to 
transient  conditions.  The  proposed  change 
does  not  introduce  any  new  equipment, 
modes  of  system  operation  or  failure 
mechanisms. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  changes  do  not  involve. a 
significant  reduction  in  a  margin  of  safety. 

NUREG-1433.  Rev.  2.  provided  licensees 
with  the  latest  NRC  recommended  content 
and  format  for  TS.  The  NUREG-1433  SR  for 
testing  EFCVs.  SR  3.6.1.3.10.  specifies  thai 
this  testing  is  associated  with  reactor 
instrumentation  line  EFCVs.  The  Bases  to  SR 
3.6.1.3.10  in  NUREG-1433,  Rev.  2.  provides 
a  reference  to  NEDO-32977-A,  "Excess  Flow 
Check  Valve  Testing  Relaxation."  dated  June 
2000.  NEDO-32977-A  was  approved  for  use 
by  licensees  in  a  NRC  letter  dated  March  14, 
2000.  NEDO-32977-A  stales  the  following  on 
the  scope  of  TS  testing  as.sociated  with 
EFCVs: 


EFCVs  in  instrument  lines  which  connect 
to  the  reactor  coolant  pressure  boundary 
(RCPB)  are  normally  tested  during  refueling 
outages  to  meet  Technical  Specification 
requirements.  Instrument  lines  that  connect 
to  the  containment  atmosphere,  such  as  those 
which  measure  drywell  pressure,  or  monitor 
the  containment  atmosphere  or  suppression 
pool  water  level,  are  considered  extensions  of 
primary  containment.  A  failure  of  one  of 
these  instrument  lines  during  normal 
operation  would  not  result  in  the  closure  of 
the  associated  EFCV,  since  normal  operating 
containment  pressiire  is  not  sufficient  to 
operate  the  valve.  Such  EFCVs  will  only 
close  with  a  downstream  line  break 
concurrent  with  a  Loss  of  Coolant  Accident 
(LOCA).  Since  these  conditions  are  beyond 
the  plant  design  basis.  EFCV  closure  is  not 
needed  and  containment  atmospheric 
instrument  line  EFCVs  need  not  be  tested. 

The  proposed  change  will  incorporate  the 
wording  from  NUREG-1433  into  LaSalle 
County  Station  SR  3.6.1.3.8-to  limit  the  scope 
of  TS  required  testing  to  EFCVs  that  are 
directly  connected  to  the  RCPB. 

Therefore,  the  propo.sed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
.safely. 

Based  upon  the  above,  Exelon  Generation  • 
Company  concludes  that  the  proposed 
amendment  presents  no  significant  hazards 
consideration  under  the  standards  set  forth  in 
10  CFR  .')0.92(c),  and,  accordingly,  a  finding 
of  "no  significant  hazards  consideration"  is 
justified. 

The  NRC  staff  has  reviewed  the 
linnsee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Edward  J. 
Cullen,  Deputy  General  Counsel,  Exelon 
BSC— Legal,  2301  Market  Street, 
Philadelphia,  PA  19101. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

FirstEnergy  Nuclear  Operating 
Company.  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  1, 
Ottawa  County,  Ohio 

Date  of  amendment  request:  May  14, 
2003. 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  Technical  Specifications  by 
allowing  entry  into  Mode  3  operation 
(shutdown  with  reactor  coolant  system 
temperature  equal  to  or  greater  than  280 
degrees  Fahrenheit)  during  the  current 
outage  only  with  neither  high  pressure 
injection  (HPI)  pump  capable  of  taking 
suction  from  the  low  pressure  injection 
system  trains  when  aligned  for 
containment  sump  recirculation.  The 
HPI  system  will  otherwise  be  operable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented      '    ■ 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  allows  the  plant  to 
operate  in  Mode  3  in  support  of  RCS  [reactor 
coolant  system)  leakage  inspection  activities 
conducted  during  the  ongoing  Thirteenth 
Refueling  Outage,  utilizing  a  limited 
exception  to  Limiting  Condition  for 
Operation  (LCO)  3.5.2.  This  LCO  applies  in 
plant  operational  Modes  1  (Power 
Operation).  2  (Startup),  and  3  (Hot  Standby). 
Under  the  proposed  exception,  for  entry  into 
Mode  3,  both  HPI  trains  would  be  required 
to  be  operable  except  for  the  capability  of 
maintaining  suction  from  the  containment 
emergency  sump  during  the  recirculation 
phase. 

The  ability  of  the  HPI  pumps  to  draw 
suction  from  the  containment  emergency 
sump  (via  the  LP!  (low  pressure  injection] 
pumps)  is  a  design  feature  credited  by  the 
Davis-Besse  Nuclear  Power  Station  Updated 
Safety  Analysis  Report  (USAR)  for  mitigation 
of  various  types  of  loss-of-coolant  accidents 
(LOCAs).  Due  to  the  potential  susceptibility 
to  damage  from  debris  contained  in  the 
pumped  fluid,  the  existing  HPI  pumps  may 
not  be  capable  of  maintaining  suction  from 
the  containment  emergency  sump  without  an 
increased  probability  for  malfunction. 
However,  the  current  plant  conditions  are 
unique  in  that  decay  heat  generation  rate  in 
the  reactor  core  is  extremely  low  due  to  the 
fact  that  the  plant  has  not  operated  in  more 
than  14  months  and  76  unirradiated  fuel 
assemblies  have  been  loaded  into  the  core, 
replacing  irradiated  fuel  assemblies. 

A  LOCA  evaluation  has  been  performed 
considering  the  current  reactor  core  decay 
heat  generation  rate.  The  evaluation  shows 
that  in  the  unlikely  event  that  a  LOCA  did 
occur  while  operating  in  Mode  3  under  the 
proposed  exception,  the  accident  can  be 
mitigated  without  crediting  HPI  flow  during 
the  recirculation  phase,  while  crediting 
additional  operator  actions  not  presently 
credited  in  the  USAR.  In  addition,  a  risk 
evaluation  has  been  performed  and  shows 
that  the  increase  in  core  damage  frequency, 
accounting  for  human  error  probability  for 
the  additional  operator  actions,  is  very  small. 
Also,  in  the  unlikely  event  that  a  LOCA  did 
occur  while  operating  in  Mode  3  under  the 
proposed  exception,  radiological 
consequences  would  be  very  small  compared 
to  the  accident  analyses  results  of  record, 
given  the  fission  product  decay  over  the 
extended  plant  shutdown.  Therefore,  the 
proposed  change  would  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 
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There  are  no  new  or  different  accident 
initiators  introduced  by  the  proposed  change 
to  allow  the  plant  to  operate  n  Mode  3  under 
a  limited  exception,  with  the  HPI  pumps  not 
capable  of  maintaining  suction  from  the 
containment  emergency  sump  (via  the  LPl 
pumps)  during  the  recirculation  phase  of  a 
'  LOCA.  Therefore,  the  proposed  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  change  allows  the  plant  to 
operate  in  Mode-3  under  a  limited  exception, 
with  the  HPI  pumps  not  capable  of 
maintaining  suction  from  the  containment 
emergency  sump  (via  the  LPI  pumps)  during 
the  recirculation  phase  of  a  LOCA.  Although 
the  ability  of  the  HPI  pumps  to  draw  suction 
from  the  containment  emergency  sump  (via 
the  LPI  pumps)  is  a  design  feature  credited 
by  the  Davis-Besse  Nuclear  Power  Station 
USAR  for  mitigation  of  various  types  of 
LOCAs,  an  evaluation  shows  that  given  the 
extremely  low  decay  heat  generation  rate  in 
the  reactor  core  under  current  plant 
conditions,  and  crediting  additional  operator 
actions,  in  the  unlikely  event  that  a  LOCA 
did  occur  while  operating  in  Mode  3  under 
the  proposed  exception,  the  accident  can  be 
mitigated  without  crediting  HPI  flow  during 
the  recirculation  phase.  In  addition,  a  risk 
evaluation  has  been  performed  and  shows 
that  the  increase  in  core  damage  frequency, 
accounting  for  human  error  probability  for 
the  additional  operator  actions,  would  be 
expected  to  be  very  small.  Also,  in  the 
unlikely  event  that  a  LOCA  did  occur  while 
operating  in  Mode  3  under  the  proposed 
exception,  radiological  consequences  would 
be  very  small  compared  to  the  accident 
analyses  results  of  record,  given  the  fission 
product  decay  over  the  extended  plant 
shutdown.  Accordingly,  given  that  accident 
severity  or  consequences  will  not  be 
significantly  increased  under  the  proposed 
change,  a  significant  reduction  in  a  margin  of 
.safety  is  not  involved. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  E. 
O'Reilly,  Attorney,  FirstEnergy 
Corporation,  76  South  Main  Street, 
Akron,  OH  44308. 

NRC  Section  Chief:  Anthony  j. 
Mendiola. 

FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  1, 
Ottawa  County,  Ohio 

Date  of  amendment  request:  May  19, 
2003. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 


the  Technical  Specifications  (TS)  by 
removing  the  designation  of  safety  grade 
as  a  description  of  the  flow  indication 
for  the  motor  driven  feedwater  pump 
system.  The  licensee  inadvertently 
requested  that  the  flow  indication  be 
designated  as  safety  grade  in  an 
amendment  request  that  was  approved 
as  license  Amendment  No.  193. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  corrects  a  post 
modification  and  repair  Surveillance 
Requirement  for  the  Motor  Driven  Feedwater 
Pump  System.  This  surveillance  is  not  an       , 
initiator  to  any  accident  previously 
evaluated.  Consequently,  the  probability  of 
an  accident  previously  evaluated  is  not 
significantly  increased.  The  Technical 
Specifications  continue  to  require  the  MDFP 
System  to  be  operable  and  capable  of 
performing  its  design  function.  As  a  result, 
the  consequences  of  any  accident  previously 
evaluated  are  not  significantly  affected. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 
'  2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  correction  does  not  involve 
a  physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  normal 
plant  operation.  Thus,  this  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  correction  does  not  result  in 
a  significant  reduction,  in  the  margin  of 
safety.  The  corrected  Surveillance 
Requirement  continues  to  ensure  that  the 
Motor  Driven  Feedwater  Pump  System  can 
perform  its  required  function.  Thus, 
appropriate  equipment  continues  to  be  tested 
in  a  manner  that  provides  confidence  that  the 
equipment  can  perform  its  assumed  function. 
Therefore,  the  proposed  change  does  not 
involve  a. significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 


.  amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Marv  E. 
O'Reilly,  Attorney,  FirstEnergy 
Corporation,  76  South  Main  Street, 
Akron.  OH  44308. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  1, 
Ottawa  County,  Ohio 

Date  of  amendment  request:  May  21, 
2003. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  by 
relocating  to  the  licensee's  Technical 
Requirements  Manual  the  TS 
surveillance  requirement  pertaining  to 
flow  balance  testing  of  the  emergency 
core  cooling  system  (ECCS)  high 
pressure  injection  and  low  pressure 
injection  subsystems  following  system 
modifications  that  alter  subsystem  flow, 
characteristics.  Also,  the  proposed 
amendment  would  add  an  ECCS  pump 
operability  requirement  to  the  TS 
consistent  with  NUREG-1430,  Standard 
Technical  Specifications-Babcock  and 
Wilcox  Plants,  Revision  2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  c:hange  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  surveillance  requirement 
relocation  and  replacement  does  not  alter  the 
design,  operation,  or  testing  of  any  structure 
system  or  component.  No  previously 
analyzed  accident  scenario  is  changed. 
Initiating  conditions  and  assumptions  remain 
as  previously  analyzed.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  surveillance  requirement 
relocation  and  replacement  does  not  alter  the 
design,  operation,  or  testing  of  any  structure 
system  or  component.  No  new  or  different 
accident  initiators  are  created  as  a  result  of 
the  proposed  changes.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 
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The  proposed  surveillance  requirement 
relocation  and  replacement  does  not  reduce 
or  adversely  affect  the  capabilities  of  the 
ECXDS.  Therefore,  the  proposed  changes  do 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  E. 
O'Reilly,  Attorney,  FirstEnergy 
Corporation,  76  South  Main  Street, 
Akron,  OH  44308. 

NRC  Section  Chief:  Anthony  J. 
Mendioia. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin;  Docket  No.  50-255, 
Palisades  Plant,  Van  Buren  County, 
Michigan:  and  Docket  Nos.  50-266  and 
50-301,  Point  Beach  Nuclear  Plant. 
Units  1  and  2,  Town  of  Two  Creeks, 
Manitowoc  County,  Wisconsin 

Date  of  amendment  request:  April  30, 
2003. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  Kewaunee  Nuclear  Power 
Plant  Technical  Specification  (TS) 
Section  6.3.  "Plant  Staff  Qualifications," 
Palisades  Plant  TS  Section  5.3,  "Plant 
Staff  Qualifications,"  and  Point  Beach 
Nuclear  Plant  TS  5.3,  "Facility  Staff 
Qualifications,"  to  specify  an  exception 
to  the  current  TS  minimum 
qualifications.  This  exception  requires 
licensed  operators  to  meet  the  education 
and  experience  eligibility  requirements 
of  the  National  Academy  for  Nuclear 
Training  (NANT)  (ACAD  00-003), 
"Guidelines  for  Initial  Training  and 
Qualification  of  Licensed  Operators," 
dated  January  2000. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  Oo  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  Technical  Specification  (TS) 
amendments  are  administrative  changes  to 
clarify  the  current  requirements  for  licensed 
operator  qualifications  and  licensed  operator 
training  program.  With  these  amendments, 
the  TS  continue  to  meet  the  current 
requirements  of  10  CFR  55. 

Although  licensed  operator  qualifications 
and  training  may  have  an  indirect  impact  on 


accidents  previously  evaluated,  the  Nuclear 
Regulatory  Commission  (NRC)  considered 
this  impact  during  the  rulemaking  process, 
and  by  issuance  of  the  revised  10  CFR  55 
rule,  concluded  that  this  impact  remains 
acceptable,  as  long  as  the  licensed  operator 
training  programs  are  certiHed  to  be 
accredited  and  are  based  on  a  systems 
approach  to  training.  NMC  licensed  operator 
training  programs  are  accredited  by  the 
National  Nuclear  Accrediting  Board  (NNAB) 
and  are  based  on  a  systems  approach  to 
training.  The  proposed  TS  amendments  take 
credit  for  the  NNAB  accreditation  of  the 
licensed  operator  training  programs.  The  TS 
requirements  for  all  other  facility  staff 
qualifications  remain  unchanged. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  TS  amendments  are 
administrative  changes  to  clarify  the  current 
requirements  for  licensed  operator 
qualifications  and  licensed  operator  training 
programs  and  to  conform  to  the  revised  10 
CFR  55. 

As  discussed  above,  although  licensed 
operator  qualifications  and  training  may  have 
an  indirect  impact  on  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated,  the  NRC 
considered  this  impact  during  the 
rulemaking  process,  and  by  issuance  of  the 
revised  rule,  concluded  that  this  impact 
remains  acceptable,  as  long  as  licensed 
operator  training  programs  are  certified  to  be 
accredited  and  based  on  a  systems  approach 
to  training.  As  previously-  noted,  NMC 
licensed  operator  training  programs  are 
accredited  by  NNAB  and  are  based  on  a 
systems  approach  to  training.  The  proposed 
TS  amendments  take  credit  for  the  NNAB 
accreditation  of  the  licensed  operator  training 
programs.  The  TS  requirements  for  all  other 
facility  staff  qualifications  remain 
unchanged. 

Additionally,  the  proposed  TS 
amendments  do  not  affect  plant  design, 
hardware,  system  operation,  or  procedures. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  TS  amendments  are  . 
administrative  changes  to  clarify  the  current 
requirements  applicable  to  licensed  operator 
qualifications  and  licensed. operator  training 
programs.  With  these  changes  the  TS 
continue  to  be  consistent  with  the 
requirements  of  10  CFR  55.  The  TS 
qualification  requirements  for  all  other 
facility  staff  remain  unchanged. 

Licensed  operator  qualifications  and 
training  can  have  an  indirect  impact  on  a 
margin  of  safety.  However,  the  NRC 
considered  this  impact  during  the 
rulemaking  process,  and  by  issuance  of  the 


revised  10  CFR  55,  determined  that  this 
impact  remains  acceptable,  when  licensees 
maintain  a  licensed  o(>erator  training 
program  that  is  accredited  and  based  on  a 
systems  approach  to  training.  As  noted 
previously,  NMC  licensed  operator  training 
programs  are  accredited  by  NNAB  and  are 
based  on  a  systems  approach  to  training. 

The  NRC  has  concluded,  as  stated  in 
NUREG-1262,  "Answers  to  Questions  at 
Public  Meetings  Regarding  Implementation 
of  Title  10,  Code  of  Federal  Regulations,  Part 
55  on  Operators'  Licenses,"  that  the 
standards  and  guidelines  applied  by  the 
Institute  for  Nuclear  Power  Operations  in 
'  their  training  accreditation  program  are 
equivalent  to  those  put  forth  or  endorsed  by 
the  NRC.  As  a  result,  maintaining  NNAB 
accredited,  systems  approach  based,  licensed 
operator  training  programs  is  equivalent  to 
maintaining  NRC  approved  licensed  operator 
training  programs,  which  conform  to 
applicable  NRC  Regulatory  Guides  or  NRC 
endorsed  industry  standards.  The  margin  of 
safety  is  maintained  by  virtue  of  maintaining 
the  NNAB  accredited  licensed  operator 
training  programs. 

In  addition,  the  NRC  published  NRC 
Regulatory  Issue  Summary  2001-01, 
"Eligibility  of  Operator  License  Applicants," 
dated  January  18.  2001,  "to  familiarize 
addressees  with  the  NRC's  current  guidelines 
for  the  qualification  and  training  of  reactor 
operator  (RO)  and  senior  operator  (SO) 
license  applicants."  This  document 
acknowledges  that  the  National  Academy  for 
Nuclear  Training  guidelines  for  education 
and  experience  outline  acceptable  methods 
for  implementing  the  NRC's  regulations  in 
this  area. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Bradley  D. 
Jackson,  Esq.,  Foley  and  Lardner,  P.O. 
Box  1497.  Madison,  WI  53701-1497. 

NRC  Section  Chief:  L.  Raghavan. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  amendment  request:  May  22, 
2003. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Kewaunee  Nuclear  Power  Plant 
(KNPP)  operating  license  and  Technical 
Specifications  (TSs)  to  increase  the 
licensed  rated  power  by  6.0  percent 
from  1673  megawatts  thermal  (MWt)  to 
1772  MWt. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
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licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Proposed  Power  Level  Changes 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  stretch  uprate  evaluations  performed 
included  performance  of  accident  analyses  at 
uprated  pow.er  parameters  using  approved 
methodologies.  Results  of  these  analyses 
continue  to  meet  the  event  acceptance 
criteria.  An  evaluation  of  components  and 
systems,  including  interface  and  control 
systems,  that  could  be  affected  by  the  change 
in  power  level,  were  performed  for  the 
stretch  power  uprate.  Components  and 
systems  will  continue  to  function  as  designed 
and  perfontiemce  requirements  for  these 
systems  will  continue  to  be  met. 
Additionally,  the  proposed  change  in  power 
level  was  not  found  to  initiate  any  accident, 
and  therefore,  does  not  increase  the 
probability  of  an  accident. 

Dose  consequences  were  evaluated  using 
the  uprated  power  parameters.  Acceptance 
criteria  continue  to  be  met.  Therefore,  the 
change  also  does  not  increase  the 
consequences  of  an  accident. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  fixim  any  accident 
previously  evaluated. 

No  new  accident  scenarios,  failure 
mechanisms,  or  limiting  single  failures  are 
introduced  as  a  result  of  the  proposed 
change.  The  change  has  no  adverse  effect  on 
any  safety  related  system  and  does  not 
change  the  performance  or  integrity  of  any 
safety  related  system.  Additionally,  no  new- 
safety  related  equipment  is  being  added  or 
changed  as  a  result  of  this  proposed  change 
in  power.  Therefore,  the  possibility  of  a  new 
or  different  kind  of  accident  is  not  created. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

All  analyses  supporting  the  proposed 
uprated  power  condition  continue  to  meet 
the  appropriate  acceptance  criteria. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

Therefore,  there  are  no  significant  hazards 
associated  with  the  changes  in  rated  power 
level. 

Proposed  Safety  Limit  Change 

1.  Involve  a  Significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  is  an  industry' 
accepted  safety  limit  applicable  to  the  KNPP 
transition  to  Westinghouse  fuel.  Therefore, 
the  change  does  not  increase  the  probability 
or  consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  frofti  any  accident 
previously  evaluated. 

No  new  accident  scenarios,  failure 
mechanisms  or  limiting  single  failures  are 
introduced  as  a  result  of  the  proposed  change 
in  fuel  centerline  temperature.  The  change 
has  no  adverse  effect  on  the  fuel  or  the 
performance  or  integrity  of  the  fuel. 


Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  is  not  created. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  safety  limit  change  is  backed 
by  technical  evaluations  performed  by 
Westinghouse  and  experimental  data.  The 
limit  is  shown  to  be  met  as  part  of  reload 
safety  evaluations  performed  on  a  cycle 
specific  beisis.  All  applicable  analyses 
supporting  the  proposed  uprated  power 
condition  continue  to  meet  the  appropriate 
acceptance  criteria.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

Therefore,  there  are  no  significant  hazards 
associated  with  the  change  in  the  safety  limit. 

Engineered  Safety  Feature  (ESF)  Setting 
Change 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  stretch  power  uprate  evaluations 
performed  included  performance  of  accident 
analyses.  Results  of  the  accident  analyses 
have  verified  that  the  acceptance  criteria 
continue  to  be  met.  Neither  the  change  in  the 
analytical  limit  nor  the  change  in  the  TS 
setting  limit  changes  how  the  system 
functions.  Systems  will  continue  to  function 
as  designed  and  system  performance  criteria 
will  continue  to  be  met.  Dose  consequences 
have  also  been  evaluated  at  uprate  conditions 
and  doses  remain  within  the  appropriate 
acceptance  criteria.  Therefore,  the  change 
does  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

No  new  accident  scenarios,  failure 
mechanisms,  or  limiting  single  failures  are 
introduced  as  a  result  of  the  proposed 
change.  The  chemge  has  no  adverse  effect  on 
any  safety  related  system  and  does  not 
change  the  performance  or  integrity  of  any 
safety  related  system.  Additionally,  no  new 
safety  related  equipment  is  being  added  or 
changed  as  a  result  of  the  proposed  change 
in  the  high-high  steam  flow  TS  setting  limit. 
Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  is  not  created. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  results  of  the  accident  analyses 
demonstrate  the  acceptance  criteria  continue 
to  be  met.  Systems  will  continue  to  function 
as  designed  and  system  performance  criteria 
continue  to  be  met.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

Therefore,  there  are  no  significant  hazards 
associated  with  the  change  in  the  high-high 
steam  flow  TS  setting  limit. 

Proposed  Containment  Cooling  Systems 
Change 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Removal  of  the  LCO  (limiting  condition  for 
operation]  is  conservative  in  that  it 
eliminates  relaxation  of  a  design  requirement 
for  system  redundancy.  Deletion  of  the  less 
conservative  condition  is  more  conservative 


by  definition.  Maintaining  the  system  in  a 
more  conservative  condition  cannot  create 
new  challenges  to  components  and  systems 
that  could  adversely  affect  their  ability  to 
mitigate  accident  consequences  or  diminish 
the  integrity  of  any  fission  product  barrier. 
Therefore,  the  deletion  of  the  LCO  does  not 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

Maintaining  the  system  in  a  more 
conservative  condition  does  not  adversely  . 
affect  any  fission  product  barrier,  nor  does  it 
alter  the  safety  function  of  safety  related 
systems,  structures,  and  components 
depended  upon  for  accident  prevention  or 
mitigation.  Equipment  important  to  safety 
will  continue  to  function  at  its  design 
capacity.  No  new  equipment  is  being  added, 
replaced,  or  taken  away  by  the  deletion  of  the 
LCO.  Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  is  not  created. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

Safety  analysis  acceptance  criteria 
continue  to  be  satisfied  for  containment  heat 
removal  with  deletion  of  this  LCO.  Therefore, 
the  proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Therefore,  there  are  no  significant  hazards 
associated  with  the  containment  cooling 
systems  change. 

Proposed  Condensate  Storage  Tank  (GST) 
Changes 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  stretch  power  uprate  project 
evaluations  performed  included  a  review  of 
the  SBO  (station  blackout)  event.  Results  of 
the  evaluation  verified  that  with  the  increase 
in  the  CST  (condensate  storage  tanks] 
inventory,  the  evaluation  criteria  continue  to 
be  met.  Systems  will  continue  to  function  as 
designed  and  system  performance  criteria 
will  continue  to  be  met.  Additionally,  dose 
consequences  have  been  evaluated  for  the 
power  uprate  and  results  remain  within  the 
appropriate  acceptance  criteria.  Therefore, 
the  changes  to  CST  inventor,'  do  not  increase 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

No  new  accident  scenarios,  failure 
mechanisms,  or  limiting  single  failures  are 
introduced  as  a  result  of  the  proposed 
changes.  The  changes  have  no  adverse  effect 
on  any  safety  related  system  and  do  not 
change  the  performance  or  integrity  of  any 
safety  related  system.  Additionally,  no  new 
safety  related  equipment  is  being  added  or 
changed  as  a  result  of  the  proposed  changes 
in  inventory.  Therefore,  the  possibility  of  a 
new  or  different  kind  of  accident  is  not 
created. 

3.  Involve  a  significant  reduction  io  the 
margin  ofsafety. 

The  results  of  the  SBO  event  review  have 
verified  that  the  analysis  criteria  continue  to 
be  met.  Systems  will  continue  to  function  as' 
designed  and  system  performance  criteria 
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continue  to  be  met.  Therefore,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

Therefore,  there  are  no  significant  hazards 
associated  with  the  changes  in  CST 
inventory. 

Proposed  Auxiliary  Feedwater  System 
Changes 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  LONF  accident  analyses  have 
demonstrated  that  the  TS  required  AFW 
(auxiliary  feedwater]  trains  at  the  minimum 
assumed  flow  capability  provide  sufficient 
heat  removal  capacity  to  mitigate  the  LONF 
accident  such  that  acceptance  criteria  are 
satisHed.  Single  failure  criteria  are  still  met, 
and  no  physical  system  changes  have  been 
made.  Dose  consequences  have  been 
evaluated  for  the  power  uprate  and  the 
results  remain  within  the  appropriate 
acceptance  criteria.  Therefore,  the  changes  to 
the  auxiliary  feedwater  system  technical 
specifications  do  not  increase  the  probability 
or  consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

No  new  accident  scenarios,  failure 
mechanisms,  or  limiting  single  failures  are 
introduced  as  a  result  of  the  proposed 
change.  The  change  has  no  adverse  effect  on 
any  safety  related  system  and  does  not 
change  the  performance  or  integrity  of  any 
^fety  related  system.  Additionally,  no  new 
safety  related  equipment  is  being  added  or 
changed  as  a  result  of  these  proposed 
changes  to  technical  speciflcations. 
Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  is  not  created. 

3.  Involve  a  signiHcant  reduction  in  the 
margin  of  safety. 

The  LONF  analysis  supporting  the 
proposed  changes  to  technical  speciPications 
meets  the  appropriate  acceptance  criteria. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

Therefore,  there  are  no  significant  hazards 
associated  with  the  auxiliary  feedwater 
system  technical  speciflcation  changes. 

Proposed  Editorial  and  Administrative 
Changes 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  editorial  and  administrative  changes 
do  not  affect  the  analysis  performed  in 
support  of  the  stretch  power  uprate. 
Therefore,  the  changes  do  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  editorial  and  administrative  changes 
do  not  affect  the  analysis  performed  in 
support  of  the  stretch  power  uprate.  No  new 
accident  scenarios,  failure  mechanisms  or 
limiting  single  failures  are  introduced  as  a 
result  of  the  proposed  editorial  and 
administrative  changes.  Therefore,  the 
possibility  of  a  new  or  different  kind  of 
accident  is  not  created. 


3.  Involve  a  signiFicant  reduction  in  the 
margin  of  safety. 

The  editorial  and  administrative  changes 
do  not  affect  the  analysis  performed  in 
support  of  the  stretch  power  uprate. 
Therefore,  the  proposed  changes  do  not 
involve  a  signiTicant  reduction  in  the  margin 
of  safety. 

Therefore,  there  are  no  signiflcant  hazards 
associated  with  the  editorial  changes. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
signiBcant  hazards  consideration. 

Attorney  for  licensee:  ]ohn  H.  O'Neill, 
Jr.,  Esq.,  Shaw  Pittman,  Potts  & 
Trowbridge,  2300  N.  Street,  NW, 
Washington,  DC  20037-1128. 

NRC  Section  Chief:  L.  Raghavan. 

PSEG  Nuclear  LLC,  Docket  Nos.  50-272 
and  50-311.  Salem  Nuclear  Generating 
Station,  Unit  Nos.  1  and  2,  Salem 
County,  New  Jersey 

Date  of  amendment  request:  April  10, 
2003. 

Description  of  amendment  request: 
The  amendments  would  modify  the 
Salem  Nuclear  Generating  Station 
(Salem),  Unit  Nos.  1  and  2,  Technical 
Specifications  (TSs)  Table  3.3-1 
"Condition  and  Setpoint"  description 
for  permissive  P-7  to  reflect  the  new 
location  of  pressure  transmitters. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  Title  10  of  the  Code  of 
Federal  Regulations  (10  CFR),  section 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration.  The  NRC  staff 
has  reviewed  the  licensee's  analysis 
against  the  standards  of  10  CFR  50.92(c). 
The  NRC  staffs  review  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  change  to  replace  the  words 
"impulse  chamber"  with  "steam  line  input" 
in  the  descriptive  text  associated  with  the  P- 
7  function  of  the  Reactor  Trip  System  does 
not  involve  any  physical  or  design  change  to 
the  P-7  function.  The  proposed  change 
renames  the  turbine  inlet  pressure  to  reflect 
the  change  in  turbine  design  and  the  new 
location  where  the  pressure  is  sensed. 
Because  the  P-7  function  is  not  affected  by 
the  proposed  amendment  request,  the 
changes  to  the  Salem  TSs  are  effectively 
editorial  in  nature.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 


accident  from  any  accident  previously    * 
evaluated? 

The  intent  of  the  proposed  change  is  to 
revise  the  description  of  the  P-7  permissive 
as  a  result  of  changes  to  the  design  of  the 
turbine.  The  P-7  permissive  function  is 
based  on  a  relationship  between  first  stage 
turbine  inlet  pressure  and  rated  thermal 
power  (RTP).  Although  the  pressure  sensed 
at  the  new  location  will  be  slightly  higher, 
the  instrument  and  controls  logic,  and  all 
design  basis  functions  that  rely  on  the  P-7 
function,  will  remain  the  same.  Therefore, 
the  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  than  any  previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

As  previously  stated,  the  proposed  change 
is  editorial  in  nature  and  maintains  the 
design  basis  functions  associated  with  the  P- 
7  permissive  interlock.  This  is  accomplished 
because  the  turbine  pressure  input  to  the  P- 
7  function  will  continue  to  exhibit  a 
consistent  and  accurate  relationship  to  RTP 
following  plant  modifications.  Therefore, 
because  there  will  be  no  changes  to  the  input 
assumptions  associated  with  Salem's 
accident  analysis,  the  proposed  change  does 
not  involve  a  significant  reduction  in  the 
margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jeffrie  J.  Keenan, 
Esquire,  Nuclear  Business  Unit — N21, 
P.O.  Box  236.  Hancocks  Bridge,  NJ 
08038. 

NRC  Section  Chief:  James  W.  Clifford. 

PSEG  Nuclear  LLC,  Docket  Nos.  50-272 
and  50-311,  Salem  Nuclear  Generating 
Station,  Unit  Nos.  1  and  2,  Salem 
County,  New  Jersey 

Date  of  amendment  request:  April  11, 
2003. 

Description  of  amendment  request: 
The  amendment  would  modify 
Surveillance  Requirements  and  Bases 
regarding  response  time  testing  of  the 
Engineered  Safeguards  System 
Actuation  System  (ESFAS)  and  the 
Reactor  Trip  System  (RTS). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  Title  10  of  the  Code  of 
federal  Regulations  (10  CFR),  section 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

This  change  to  the  Technical 
Specifications  does  not  result  in  a  condition 
where  the  design,  material,  and  construction 
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standards  that  were  applicable  prior  to  the 
change  are  altered.  The  same  RTS  and  ESFAS 
instrumentation  is  being  used;  the  time 
response  allocations/modeling  assumptions 
in  the  Chapter  15  analyses  are  still  the  same; 
only  the  method  of  verifying  time  response 
is  changed.  The  proposed  change  will  not 
modify  any  system  interface  and  could  not 
increase  the  likelihood  of  an  accident  since 
these  events  are  independent  of  this  change. 
The  proposed  activity  will  not  change, 
degrade  or  prevent  actions  or  alter  any 
assumptions  previously  made  in  evaluating 
the  radiological  consequences  of  an  accident 
described  in  the  SAR  [safety  analysis  report). 
Therefore,  the  proposed  amendment  does  not 
result  in  any  increase  in  the  probability  oY 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  to  remove  the 
footnote  from  Unit  1  Surveillance 
Requirement  4.3.2.1.3  is  an  administrative 
change  and  does  not  result  in  any  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

This  change  does  not  alter  the  performance 
of  the  pressure  and  differential  pressure 
transmitters  and  switches  used  in  the  plant 
protection  systems.  All  sensors  will  still  have 
response  time  verified  by  test  before  placing 
the  sensor  in  operational  service  and  after 
any  maintenance  that  could  affect  response 
time.  Changing  the  method  of  periodically 
verifying  instrument  response  for  certain 
sensors  (assuring  equipment  operability) 
from  time  response  testing  to  calibration  and 
channel  checks  will  not  create  any  new 
accident  initiators  or  scenarios.  Periodic 
surveillance  of  these  instruments  will  detect 
significant  degradation  in  the  sensor 
response  characteristic.  Implementation  of 
the  proposed  amendment  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  to  remove  the 
footnote  from  Unit  1  Surveillance 
Requirement  4.3.2.1.3  is  an  administrative 
change  and  does,  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

This  change  does  not  affect  the  total  system 
response  time  assumed  in  the  safety  analysis. 
The  periodic  system  response  time 
verification  method  for  selected  pressure  and 
differential  pressure  sensors  is  modified  to 
allow  use  of  actual  test  data  or  engineering 
data.  The  method  of  verification  still 
provides  assurance  that  the  total  system 
respwnse  is  within  that  defined  in  the  safety 
analysis,  since  calibration  tests  will  detect 
any  degradation  which  might  significantly 
affect  sensor  response  time.  Based  on  the 
above,  it  is  concluded  that  the  proposed 
license  amendment  does  not  result  in  a 
reduction  in  margin  with  respect  to  plant 
safety. 

The  proposed  change  to  remove  the 
footnote  from  Unit  1  Surveillance 


Requirement  4.3.2.1.3  is  an  administrative 
change  and  does  not  involve  a  reduction  in 
a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  ]etfrie  J.  Keenan, 
Esquire,  Nuclear  Business  Unit — N21, 
P.O.  Box  236,  Hancocks  Bridge,  NJ 
08038. 

NRC  Section  Chief:  James  W.  Clifford. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499,  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  March 
31,  2003. 

Description  of  amendment  request: 
The  proposed  change  would  replace 
"Central  Power  and  Light  Company 
(CPL)"  with  "AEP  Texas  Central 
Company"  throughout  the  Operating 
License  of  each  imit. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  administrative  license 
amendment  only  changes  the  name  of  one  of 
the  owners  of  STP  in  the  Operating  Licenses. 
This  is  not  an  initiator  for  accidents  nor  does 
this  action  affect  the  consequences  of  an 
accident.  Therefore,  the  proposed  change 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  administrative  license  " 
amendment  only  changes  the  name  of  one  of 
the  owners  of  STP  in  the  Operating  Licenses. 
This  is  not  an  initiator  for  accidents. 
Therefore,  the  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

Margin  of  safety  is  associated  with 
confidence  in  the  ability  of  the  fission 
product  barriers  (i.e.,  fuel  and  fuel  cladding, 
reactor  coolant  pressure  boundary,  and 
containment  structure)  to  limit  the  level  of 
radiation  dose  to  the  public.  The  proposed 


administrative  license  amendment  only 
changes  the  name  of  one  of  the  owners  of 
STP  in  the  Operating  Licenses.  The  proposed 
action  does  not  affect  margin  of  safety  at  all. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Based  on  the  above. -STPNOC  concludes 
that  the  proposed  amendment  involves  no 
significant  hazards  consideration  under  the 
standards  set  forth  in  10  CFR  50.92  and, 
accordingly,  a  finding  of  "no  significant 
hazards  consideration"  is  justified. 

The  NRC  staff  has  reviewed  the 
licensee's  analyst's  and,  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  A.  H. 
Gutterman,  Esq.,  Morgan,  Lewis  & 
Bockius,  1111  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20004. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  April  30, 
2003. 

Description  of  amendment  request: 
The  amendment  would  modify  several 
surveillance  requirements  (SRs)  in 
Technical  Specifications  (TSs)  3.8.1  and 
3.8.4  on  alternating  current  and  direct 
current  sources,  respectively,  for  plant 
operation.  The  revised  SRs  would  have 
notes  deleted  or  modified  to  allow  the 
SRs  to  be  performed,  or  partially 
performed,  in  reactor  modes  that  are 
currently  not  allowed  by  the  TSs.  The 
current  SRs  are  not  allowed  to  be 
performed  in  Modes  1  and  2.  Several  of 
the  current  SRs  also  cannot  be 
performed  in  Modes  3  and  4. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
"As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  ot 
consequences  of  an  accident  previously 
evaluated. 

The"  design  of  plant  equipment  is  not  being 
modified  by  the  proposed  changes.  In 
addition,  the  DCs  Idiesel  generators]  and 
their  associated  emergency  loads  are  accident 
mitigating  features.  As  such,  testing  of  the 
DCs  themselves  is  not  associated  with  any 
potential  accident-initiating  mechanism. 
Therefore,  there  will  be  no  significant  impact 
on  any  accident  probabilities  by  the  approval 
of  the  requested  changes. 

The  changes  include  an  increase  in  the 
online  time  that  a  DC  under  t^st  will  be 
paralleled  to  the  grid  (for  SRs  3.8.1.10  and 
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3.8.1.14).  As  such,  the  ability  of  the  tested  DC 
to  respond  to  a  design  basis  accident  |(DBA)| 
could  be  adversely  impacted  by  the  proposed 
changes.  However,  the  impacts  are  not 
considered  significant  based,  in  part,  on  the 
ability  of  the  remaining  DC  to  mitigate  a  DBA 
or  provide  safe  shutdown.  With  regard  to  SR 
3.8.1.10  and  SR  3.8.1,14.  experience  shows 
that  testing  per  these  SRs  typically  does  not 
peilurb  the  electrical  distribution  system.  In 
addition,  operating  experience  and 
qualitative  evaluation  of  the  probability  of 
the  DG  or  bus  loads  being  adversely  affected 
concurrent  with  or  due  to  a  significant  grid 
disturbance,  while  the  DG  is  being  tested, 
support  the  conclusion  that  the  proposed 
changes  do  not  involve  any  significant 
increase  in  the  likelihood  of  a  safety-related 
bus  blackout  or  damage  to  plant  loads. 

The  SR  changes  that  are  consistent  with 
TSTF  [Technical  Specification  Task  Fori:e|- 
283  have  been  approved  by  the  NRC  for 
submittal  by  licensees.  The  on-line  tests 
allowed  by  the  TSTF  are  only  to  be 
performed  for  the  purpose  of  establishing 
OPERABILITY  |of  the  DG  being  tested]. 
Performance  of  these  SRs  during  restricted 
MODES  will  require  an  a.ssessment  to  assure 
plant  safety  is  maintained  or  enhanced. 

Therefore,  the  proposed  change  does  not 
involve  a  signific:ant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  capability  to  synchroniz»a  DG  to  the 
offsite  source  (via  the  associated  plant  bus) 
and  test  the  DG  in  such  a  configuration  is  a 
design  feature  of  the  DGs,  including  the  test 
mode  override  in  response  to  a  safety 
injection  signal.  Paralleling  the  DG  for  longer 
periods  of  time  during  plant  operation  may 
slightly  increase  the  probability  of  incurring 
an  adverse  effect  from  the  offsite  source,  but 
this  increase  in  probability  is  judged  to  be 
still  quite  small  and  such  a  possibility  is  not 
a  new  or  previously  unrecognized 
consideration. 

The  proposed  changes  would  not  require 
any  new  or  different  accidents  to  be 
postulated  since  no  changes  are  being  made 
to  the  plant  that  would  introduce  any  new 
accident  causal  mechanisms.  This  license 
amendment  request  does  not  impact  any 
plant  systems  that  are  potential  accident 
initiators:  nor  does  it  have  any  significantly 
adverse  impact  on  any  accident  mitigating 
systems. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 
The  margin  of  safety  is  related  to  the 
confidence  in  the  ability  of  the  fission 
product  barriers  to  perform  their  design 
(safetyl  functions  during  and  following  an 
accident  situation.  These  barriers  include  the 
fuel  cladding,  the  reactor  coolant  system,  and 
the  containment  system.  The  proposed 
changes  do  not  directly  affect  these  barriers. 


nor  do  they  involve  any  significantly  adverse 
impact  on  the  DGs  which  serve  to  support 
these  barriers  in  the  event  of  an  accident 
concurrent  with  a  loss  of  offsite  power.  The 
proposed  changes  to  the  testing  requirements 
for  the  plant  DGs  do  not  affect  the 
OPERABILITY  requirements  for  the  DGs,  as 
verification  of  such  OPERABILITY  will 
continue  to  be  performed  as  required  (except 
during  different  allowed  MODES  (of 
operation]).  These  changes  have  an 
insignificant  impact  on  DG  availability,  as 
continued  verification  of  OPERABILITY 
supports  the  capability  of  the  DGs  to  perform 
their  required  [safety]  function  of  providing 
emergency  power  to  plant  equipment  that 
supports  or  constitutes  the  fission  product 
barriers.  Only  one  DG  is  to  be  tested  at  a 
lime,  so  that  the  remaining  DG  will  be 
available  to  safely  shut  down  the  plant  if 
required.  Consequently,  performance  of  the 
fission  product  barriers  will  not  be  impacted 
l)y  implementation  of  the  proposed 
amendment. 

In  addition,  the  proposed  changes  involve 
no  changes  to  [safetyl  selpoints  or  limits 
established  or  assumed  by  the  accident 
analyses.  On  this  and  the  above  basis,  no 
safety  margins  will  be  impacted. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
.safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  and  Trowbridge, 
2300  N  Street.  NW.,  Washington.  DC 
20037. 

NRC  Section  Chief:  Stephen  Dembek. 


Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 


Exelon  Generation  Company,  LLC, 
Docket  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Island  County,  Illinois 

Date  of  amendment  request:  May  1, 
2003,  as  supplemented  by  letter  dated 
May  2,  2003.. 

Brief  description  of  amendment 
request:  The  proposed  amendments 
would  modify  Technical  Specification 
Surveillance  Requirements  to  provide 
an  alternative  means  of  testing  the  Unit 
1  main  steam  electromatic  relief  valves, 
including  those  that  provide  the 
automatic  depressurization  and  the  low 
set  relief  functions,  and  provide  an 
alternative  means  for  testing  the  Units  1 
and  2  dual  function  Target  Rock  safety/ 
relief  valves. 

Date  of  publication  of  individual 
notice  in  FedertU  Register:  May  13, 
2003  (68  FR  25645). 

Expiration  date  of  individual  notice: 
May  27,  2003. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
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Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North, 
Public  File  Area  01F21, 11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Documents  Access  and  Management 
Systems  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
reading-rm/adams.html.  If  you  do  not 
have  access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209,  301-415-4737 
or  by  e-mail  to  pdr@nrc.gov. 

Detroit  Edison  Company,  Docket  No. 
50-16,  Enrico  Fermi  Atomic  Power 
Plant,  Unit  1,  (Fermi  1)  Monroe  County, 
Michigan 

Date  of  amendment  request:  January 
28,  2003  (Reference  NRC-03-0011). 

Brief  description  of  amendment:  This 
amendment  re\ises  Uie  Fermi  1, 
Technical  Specifications  by  removing 
the  requirements  for  Water  Intrusion 
alarms,  associated  surveillances,  and 
liquid  waste  tank  level  check 
surveillance.  The  sections  containing 
Reactor  Building  and  Fuel  and  Repair 
Building  drains  descriptions  are 
removed  in  their  entirety,  clarification  is 
added  for  evolutions  when  tritium 
sampling  is  not  required.  This 
amendment  also  removes  previously 
deleted  items  and  re-numbers/letters 
remaining  sections,  and  makes  several 
editorial  corrections. 

Date  of  issuance:  May  16,  2003. 

Effective  date:  On  the  date  of  issuance 
of  this  amendment  and  must  be  fully 
implemented  no  later  than  60-calendar 
days  from  the  date  of  issuance. 

Amendment  No.:  20. 

Facility  Operating  License  No.  DPR-9: 
Amendment  revised  the  Technical 
Specifications  by:  (1)  Deleting  Sections 
A.l,  2,  4,  8,  C.l,  D,  E.l,  H.3.b,  L5, 1.7b, 
I.9.d,  which  were  previously  deleted 
and  the  word  "Deleted"  used  as  a  place 
marker  to  alleviate  the  need  to  renumber 
or  re-letter  the  remaining  sections.  Also, 
the  remaining  sections  were 
renumbered  or  re-lettered  as 
appropriate.  (2)  Deleting  Sections  C.2 
and  E.2  which  cover  the  Reactor 
Building  and  Fuel  and  Repair  Building 
Drains.  These  requirements  are  no 
longer  necessary  in  this  phase  of  Fermi 
1  decommissioning.  (3)  In  Section  F,  the 
following  words  were  added, 
"Monitoring  or  sampling  for  tritium  will 
not  be  required  if  the  sample  results 
have  determined  that  tritium  is  not 


present  during  a  given  evolution."  This 
wording  was  added  to  clarify  during 
which  evolutions  resulting  in 
radioactive  gaseous  effluents  the 
effluents  would  be  monitored  or 
sampled  and  analyzed  for  tritium.  (4) 
Sections  H.l  and  H.2,  which  covered 
water  intrusion  monitoring  system 
alarms,  including  surveillances,  allowed 
out-of-service  time,  compensatory 
measures  and  alarm  readouts  for  alarms 
associated  with  water  intrusion,  were 
deleted.  (5)  In  Section  H.3  the 
surveillance  requirement  for  radiation 
for  the  sump  pump  serving  the  reactor 
building  annulus  will  not  be  required 
once  the  pimip  is  made  inactive  and  the 
surveillance  requirement  for  radiation  of 
the  steam  cleaning  room  access  plug  is 
deleted.  In  Section  H.4  the  requirement 
for  a  monthly  level  check  of  the  liquid 
waste  tanks  was  deleted.  (6)  Table  H-1, 
which  only  lists  water  intrusion  alarms, 
was  deleted.  (7)  Editorial  changes 
included  in  this  amendment  are  in 
Section  1.2,  the  word  "employes"  was 
changed  to  "employees';  in  Section  I.2.b 
the  word  "He"  was  changed  to  "The 
Health  Physicist';  in  Section  1.7  the 
word  "his"  was  removed  fi-om  the 
following  sentence,  "The  Custodian 
may  temporarily  change  a  procedure  by 
Written  Order  following  his 
determination  that  the  change  does  not 
constitute  a  significant  increase  in  the 
hazards  associated  with  the  operation." 
In  Section  I.9.h  the  word  "usual"  will 
be  changed  to  "unusual." 

Date  of  initial  notice  in  Federal 
Register:  April  15,  2003  (68  FR  18271). 
The  NRC's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  May  16,  2003. 

No  significant  hazards  consideration 
comments:  None  received. 

Detroit  Edison  Company,  Docket  No. 
50-341,  Ferrni  2,  Monroe  County, 
Michigan 

Date  of  application  for  amendment: 
May  23,  2002. 

Brief  description  of  amendment:  The 
amendment  deletes  License  Condition 
2.C.(19)  of  the  Operating  License  which 
pertains  to  historical  actions  that  have 
been  met.  The  amendment  also  deletes 
Section  2.F  of  the  Operating  License 
which  requires  reporting  violations  of 
the  requirements  in  Section  2.C  of  the 
Operating  License.  The  reporting 
requirements  in  Section  2.F  are  either 
adequately  addressed  by  the 
requirements  pf  10  CFR  50.72  and  10 
CFTl  50.73,  or  are  not  needed  because 
more  restrictive  requirements  are 
contained  in  the  specific  License 
Condition. 

In  its  May  23.  2003,  application,  the 
licensee  also  proposed  to  delete  License 


Conditions  2.C.(20)  and  2.C.(21)  which 
pertain  to  historical  actions  that  have 
been  met.  The  Nuclear  Regulatory 
Commission  staffs  evaluation  of  the 
proposed  deletion  of  License  Conditions 
2.C.(20)  and  2.C.(21)will  be  addressed 
under  separate  cover. 

Date  of  issuance:  May  16.  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  155. 

Facility  Operating  License  No.  NPF- 
43:  Amendment  revises  the  Operating 
License. 

Date  of  initial  notice  in  Federal 
Register:  June  25.  2002  (67  FR  42817). 

The  Conunission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  16,  2003.  " 

No  significant  hazards  consideration 
comments  received:  No. 

Dominion  Nuclear  Connecticut',  Inc., 
Docket  No.  50-245,  Millstone  Power 
Station,  Unit  No.  1 ,  New  London 
County,  Connecticut 

Date  of  amendment  request:  May  13, 
2002. 

Brief  description  of  amendment:  The 
amendment  revised  selected 
radiological-related  technical 
specifications  of  the  Millstone  Unit  1 
Permanently  Defueled  Technical 
Specifications.  These  changes  are  a 
result  of  the  revision  to  part  20  of  title 
10  of  the  Code  of  Federal  Regulations. 

Date  of  issuance:  May  15,  2003. 

Effective  date:  May  15,  2003,  and 
shall  be  implemented  within  120  days 
from  the  date  of  issuance. 

Amendment  No.:  112. 

Facility  Operating  License  No.  DPR- 
21:  The  amendment  revised  the 
Permanently  Defueled  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  23,  2002  (67  FR  48215). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  15.  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Dominion  Nuclear  Connecticut.  Inc., 
Docket  Nos.  50-336  and  50-423. 
Millstone  Power  Station,  Unit  Nos.  2 
and  3,  New  London  County,  Connecticut 

Date  of  application  for  amendments: 
May  13,  2002. 

Brief  description  of  amendments:  The 
amendments  revise  the  Millstone  Power 
Station,  Unit  No.  2  (MP2)  and  Unit  No. 
3  (MP3)  Technical  Specifications  (TSs) 
changing  selected  MP2  and  MP3 
radiological-related  TSs.  These  changes 
are  due  to  the  revision  to  part  20  of  title 
10  of  the  Code  of  Federal  Regulations. 

Date  of  issuance:  May  15,  2003. 
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Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  120  days  from  the  date  of 
issuance. 

Amendment  Nos.:  276  and  215. 

Facility  Operating  License  Nos.  DPR- 
65  and  NPF-49:  These  amendments 
revised  the  TSs. 

Date  of  initial  notice  in  Federal 
RegUter:  July  9,  2002  (67  FR  45562). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  May  15.  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Duke  Energy  Corporation,  Docket  Nos. 
50-269.  50-270.  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  application  of  amendments: 
February  17.2003. 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specihcations  Surveillance 
Requirement  3.10.1.9  to  increase  the 
loading  requirements  for  the  Standby 
Shutdown  Facility  Diesel  Generator 
from  >  3000  kW  to  >  3280  kW. 

Date  of  Issuance:  May  19.  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  90  days  from  the  date  of 
issuance. 

Amendment  Nos.:  331.  331.  and  332. 

Renewed  Facility  Operating  License 
Nos.  DPR-38.  DPR-47.  and  DPR-55: 
Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
RegUter:  April  1.  2003  (68  FR  15759). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  May  19.  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Nuclear  Operations,  Inc., 
Docket  No.  50-333,  James  A.  FitzPatrick 
Nuclear  Power  Plant.  Oswego  County, 
New  York 

Date  of  application  for  amendment: 
February  27.  2003. 

Brief  description  of  amendment:  The 
amendment  deletes  Technical 
SpeciHcation  5.5.3.  "Post  Accident 
Sampling."  and  thereby  eliminates  the 
requirements  to  have  and  maintain  the 
post  accident  sampling  system  for  the 
James  A.  FitzPatrick  Nuclear  Power 
Plant. 

Date  of  issuance:  May  16.  2003. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days. 

Amendment  No.:  278. 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
S()ecifications. 


Date  of  initial  notice  in  Federal 
Register:  April  15,  2003  (68  FR  18276). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  16,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Nuclear  Operations,  Inc., 
Docket  No.  50-247.  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County.  New  York 

Date  of  application  for  amendment: 
December  12.  2002.  as  supplemented  on 
April  3,  2003  and  May  2,  2003. 

Brief  description  of  amendment:  The 
amendment  revises  the  Facility 
Operating  License  and  the  Technical 
SpeciHcations  (TSs)  to  increase  the 
licensed  core  thermal  power  level  to 
3114.4  megawatts  (MWt).  which  is  a 
1.4%  increase  above  the  currently 
authorized  power  level  of  3071.4  MWt. 
The  power  uprate  is  based  on  the 
improvement  in  the  core  power 
uncertainty  allowance  originally 
required  for  the  emergency  core  cooling 
system  (ECCS)  evaluations  performed  in 
accordance  with  Appendix  K.  "ECCS 
Evaluation  Models. "  to  Part  50  of  Title 
10  of  the  Code  of  Federal  Regulations. 
Specifically,  the  reduced  uncertainty  is 
obtained  by  using  a  more  accurate 
measurement  of  feedwater  flow.  In 
addition,  changes  were  made  to  TS 
Sections  1.1.  2.1.  2.3.  3.1.  3.4.  6.9.  and 
the  applicable  TS  Bases  to  account  for 
the  change  in  power  level. 

Date  of  issuance:  May  22,  2003. 

Effective  date:  May  22.  2003. 

Amendment  No.:  237. 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications  and  License. 

Date  of  initial  notice  in  Federal 
Register:  January  7,  2003  (68  FR 
00801).  The  April  3  and  May  3.  2003. 
letters  provided  clarifying  information 
that  did  not  enlarge  the  scope  of  the 
original  Federal  Register  notice  or 
cheuige  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
May  22,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
368,  Arkansas  Nuclear  One,  Unit  No.  2, 
Pope  County,  Arkansas 

Date  of  application  for  amendment: 
November  22.  2002.  as  supplemented  by 
letter  dated  March  13.  2003. 

Brief  description  of  amendment:  The 
amendment  allows  for  a  one-time 
change  to  revise  the  steam  generator  in- 
service  inspection  frequency 


requirements  in  Technical  Specification 
4.4.5.3.a  to  allow  a  40-month  inspection 
interval  after  one  inspection,  rather  than 
after  two  consecutive  inspections,  based 
on  the  results  falling  into  the  C-1 
classification. 

Date  of  issuance:  May  28,  2003. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days  from  the  date  of  issuance. 

Amendment  No.:  247. 

Facility  Operating  License  No.  NPF-6: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  24.  2002  (67  FR 
78520).  The  March  13,  2003. 
supplemental  letter  provided  clarifying 
information  that  did  not  change  the 
scope  of  the  original  Federal  Register 
notice  or  the  original  no  significant 
hazards  consideration  determination. 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  28.  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Company,  LLC, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County.  Illinois:  Docket  Nos.  STN 
50-456  and  STN  50-457.  Braidwood 
Station,  Unit  Nos.  1  and  2,  Will  County, 
Illinois 

Date  of  application  for  amendments: 
December  12.  2002. 

Brief  description  of  amendments:  Thie 
amendments  would  add  a  new 
Surveillance  Requirement  to  Technical 
Specification  Section  3.7.5.  "Auxiliary 
Feedwater  (AF)  System."  which 
requires  operation  of  the  diesel-driven 
AF  pump  on  a  monthly  frequency  (i.e., 
once  every  31  days)  for  greater  than  or 
equal  to  15  minutes. 

Date  of  issuance:  May  22.  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  Nos.:  132/127. 

Facility  Operating  License  Nos.  NPF- 
37.  NPF-66,  NPF-72  and  NPF-77:  The 
amendments  revised  the  Technical 
Specifications  3.7.5. 

Date  of  initial  notice  in  Federal 
Register:  February  18.  2003  (68  FR 
7817).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
May  28,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 
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Exelon  Generation  Company,  LLC,  and 
PSEG  Nuclear  LLC,  Docket  Nos.  50-277 
and  50-278,  Peach  Bottom  Atomic 
Power  Station,  Units  2  and  3,  York 
County,  Pennsylvania 

Pate  of  application  for  amendments: 
November  27,  2002. 

Brief  description  of  amendments: 
These  amendments  deleted  TS  5.5.3. 
"Post  Accident  Sampling,"  and  thereby 
eliminated  the  requirements  to  have  and 
maintain  the  post  accident  sampling 
system  for  Peach  Bottom  Atomic  Power 
Station,  Units  2  and  3. 

Date  of  issuance:  May  22.  2003. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  180 
days. 

Amendments  Nos.:  248  and  251. 

Renewed  Facility  Operating  License 
Nos.  DPR-44  and  DPR-56:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  21.  2003  (68  FR 
2802).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
May  22.  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Units  1  and  2, 
Berrien  County,  Michigan 

Date  of  application  for  amendments: 
August  30.  2002  as  supplemented  by 
letters  dated  February  27.  April  7.  April 
29.  and  May  2.  2003. 

Brief  description  of  amendments:  The 
amendments  revise  the  reactor  trip 
system  and  engineered  safety  features 
actuation  system  siu^eillance 
requirements,  increasing  selected 
surveillance  intervals  for  analog 
channels,  logic  cabinets,  and  reactor  trip 
breakers.  Additionally,  the  amendments 
revise  the  reactor  trip  system  and 
engineered  safety  features  actuation 
system  surveillance  requirements, 
increasing  the  completion  time  and 
bypass  time  for  the  reactor  trip  breakers. 

Date  of  issuance:  May  23,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  Nos.:  277  and  260. 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  15,  2002  (67  FR 
63695).  The  supplemental  letters 
contained  clarifying  information  and 
did  not  change  the  initial  no  significant 
hazards  consideration  determination 
and  did  not  expand  the  scope  of  the 


original  Federal  Register  notice.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  May  23,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-331,  Duane  Arnold 
Energy  Center,  Linn  County,  Iowa 

Date  of  application  for  amendment: 
March  11,2003. 

Brief  description  of  amendment:  The 
amendment  changes  the  operating 
license  by  adding  a  paragraph 
authorizing  the  licensee  to  revise  the 
updated  final  safety  analysis  report  by 
deleting  the  notation  that  the  Nuclear 
Regulatory  Commission  does  not 
endorse  the  reactor  building  crane  as 
single-failure-proof. 

Date  of  issuance:  May  16.  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  no 
later  than  the  update  of  the  final  safety 
analysis  report  to  be  submitted  in 
accordance  with  10  CFR  50.71(e). 

Amendment  No. :  251 . 

Facility  Operating  License  No.  DPR- 
49:  The  amendment  revised  the  Facility 
Operating  License. 

Date  of  initial  notice  in  Federal 
Register:  April  15,  2003  (68  FR  18278). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  16,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
July  10,  2002,  as  supplemented  May  9, 
2003. 

Brief  description  of  amendments:  The 
amendments  change  the  Sequoyah 
Nuclear  Plant  (SQN)  Technical 
Specifications  (TSs)  by  modifying  the 
requirements  applicable  when  actions 
or  other  requirements  direct  suspension 
of  activities  that  involve  a  positive 
reactivity  change  for  the  SQN  TSs.  The 
proposed  change  will  remove  the 
requirement  to  not  make  positive 
reactivity  changes  during  certain 
conditions.  The  changes,  will  permit 
limited  positive  reactivity  changes  that 
are  necessitated  by  plant  operations. 
These  changes  will  limit  the  amount  of 
reactivity  changes  to  those  that  will 
continue  to  assure  appropriate  reactivity 
limits  are  met,  either  shutdown  margin 
or  refueling  boron  concentration,  as 
appropriate. 

Date  of  issuance:  May  22,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  45  days  of  issuance. 


Amendment  Nos.:  285  and  274. 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  6,  2002  (67  FR  50961). 
The  supplemental  letters  provided 
clarifying  information  that  was  within 
the  scope  of  the  initial  notice  and  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
May  22,  2003. 

No  significant  hazards  consideration  - 
comments  received:  No. 

Tennessee  Valley  Authority,  Docket  No. 
50-327,  Sequoyah  Nuclear  Plant.  Units 
1  and  2,  Hamilton  County,  Tennessee 

Date  of  application  for  amendment: 
November  15,  2002,  as  supplemented 
February  28,  2003.  March  14,  2003,  and 
April  25,  2003. 

Brief  description  of  amendment:  The 
Amendments  revise  the  Technical 
Specification  (TS)  3.7.1.3.  "Condensate 
Storage  Water."  Limiting  Condition  for 
Operation  by  increasing  the  required 
minimum  amount  of  stored  water  from 
190,000  gallons  to  240,000  gallons.  This 
change  is  being  made  to  support  the  ■ 
replacement  steam  generator 
requirements. 

Date  of  issuance:  May  27,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  45  days  of  issuance. 

Amendment  Nos.:  286  and  275. 

Facility  Operating  License  No.  DPR- 
77  and  DPR-79:  Amendments  revise  the 
TSs. 

Date  of  initial  notice  in  Federal 
Register:  February  4,  2003  (68  FR 
5682).  The  supplemental  letters 
provided  clarifying  information  that  was 
within  the  scope  of  the  initial  notice 
and  did  not  change  the  initial  proposed 
no  significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
May  27,  2003., 

No  significant  hazards  consideration 
comments  received:  No. 

STP  Nuclear  Operating  Company. 
Docket  Nos.  50-498  and  50-^99'.  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County.  Texas 

Date  of  amendments  request:  August 
19,  2002. 

Brief  description  of  amendments :l'he 
amendment  revised  Technical 
Specification  Section  3/4.3.2, 
"Engineered  Safety  Features  Actuation 
System  Instrumentation."  to  extend  the 
interval  between  slave  relay  tests. 
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Date  of  issuance:  May  19.  2003. 

Effective  datb:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  Unit  1-152  ;  Unit 
2-140. 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  1.  2002  (67  FR 
61685).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
May  19,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Dated  at  Rockville.  Maryland,  this  2nd  day 
of  )une.  2003. 

For  the  Nuclear  Regulatory  Commission. 
fohn  A.  Zwolinski. 
Director.  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  03-14277  Filed  6-9-03;  8:45  am)     . 

BILLING  CODE  7S80-01-P 


POSTAL  RATE  COMMISSION 
[Docket  No.  MC2003-2;  Order  No.  1373] 

Experimental  Parcel  Return  Services 

AGENCY:  Postal  Rate  Commission. 
ACTION:  Notice  and  order. 

SUMMARY:  This  docimient  provides 
notice  that  the  Postal  Service  has  filed 
a  request  with  the  Commission  seeking 
an  expedited  decision  approving  a  two- 
year  experiment  testing  bulk  parcel 
return  services.  It  briefly  describes  the 
proposal,  which  focuses  primarily  on 
the  customer-to-merchant  segment  of 
retail  transactions.  The  notice  also 
addresses  related  terms  and  conditions, 
proposed  rates,  and  eligibility  for 
participation  in  the  experiment.  It 
identifies  conference  dates  and 
deadlines  for  certain  procedural  steps  in 
the  initial  stages  of  this  case. 
DATES:  1.  June  18,  2003:  notices  of 
intervention,  requests  for  a  hearing,  and 
comments  on  experimental  status. 

2.  June  24,  2003:  (optional)  comments 
on  discovery-related  deadlines. 

3.  June  25.  2003:  prehearing 
conference  (2  p.m.). 

4.  June  27,  2003:  responses  to 
conditional  motion  for  waiver  of  certain 
filing  requirements. 

AOORESSES:  Submit  documents 
electronically  via  the  Commission's 
Filing  Online  system,  which  can  be 
accessed  at  http://www.prc.gov. 
Settlement  and  prehearing  conferences 
will  be  held  in  the  Commission's 


hearing  room.  1333  H  Street  NW..  Suite 
300.  Washington,  DC  20268-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfman.  General  Counsel. 
202-789-6818. 

SUPPLEMENTARY  INFORMATION:  On  May 
28.  2003.  the  Postal  Service  filed  a 
request  seeking  a  recommended 
decision  approving  an  experimental 
change  in  the  Domestic  Mail 
Classification  Schedule  (DMCS)  to 
establish  rate  categories,  including  rates 
and  fees,  for  certain  parcels  and  bound 
printed  matter  that  are  returns  from 
customers  to  merchants.^  The  request, 
which  includes  six  attachments,  was 
filed  pursuant  to  chapter  36  of  the 
Postal  Reorganization  Act.  39  U.S.C. 
3601  et  seq.^ 

In  contemporaneous  filings,  the  Postal 
Service  requests  expedited 
consideration  of  its  proposal,  including 
establishment  of  settlement 
procedures, '  and  a  conditional  motion 
for  waiver  of  the  filing  requirements.^ 
The  Postal  Service's  request  for 
expedition  is  in  addition  to  that 
generally  available  under  the 
Commission's  experimental  rules  (39 
CFR  3001.67-3001. 67dl.  The  request, 
accompanying  testimony  of  witnesses 
Gullo  (USPS-T-1),  Eggleston  (USPS-T- 
2).  Kiefer  (USPS-T-3).  and  Wittnebel 
(USPS-T-4).  and  other  related  material 
are  available  for  inspection  in  the 
Commission's  docket  room  during 
regular  business  hours.  They  also  can  be 
accessed  electronically,  via  the  Internet, 
on  the  Commission's  Web  site  [http:// 
WMTv.prc.gov). 

I.  Proposed  Parcel  Return  Services 

The  Postal  Service  proposes  an 
experimental  bulk  parcel  return  service 
applicable  to  merchandise  returned  as 
either  Parcel  Post  or  Bound  Printed 
Matter  (BPM)  mail.  Collectively,  the 
experimental  changes  are  referred  to  as 
Parcel  Return  Services,  comprised  of 
Parcel  Select  Return  Service  (PSRS)  and 


'  Request  of  the  United  States  Postal  Service  for 
a  Recommended  Decision  on  Experimental  Parcel 
Return  Services,  Docket  No.  MC2003-2.  May  28. 
2003  (Request). 

'  Attachment  A  contains  the  proposed 
classirication  schedule  provisions;  attachment  B 
sets  forth  the  proposed  rate  and  fee  schedules; 
attachment  C  contains  the  certified  financial 
statements  for  the  years  ending  September  30.  2001 
and  September  30.  2002;  attachment  0  is  the 
certification  required  by  Commission  rule  S4(p): 
attachment  E  is  an  index  of  testimonies:  and 
attachment  F  is  the  statement  addressing 
compliance  with  various  Tiling  requirements. 

^  United  States  Postal  Service  Request  for 
Expedition  and  Establishment  of  Settlement 
Procedures,  May  28.  2003  (Request  for  Expedition). 

-*  Statement  of  the  United  States  Postal  Service 
Concerning  Compliance  with  Filing  Requirements 
and  Conditional  Motion  for  Waiver,  May  28,  2003 
(Conditional  Motion). 


Bound  Printed  Matter  Return  Service 
(BPMRS).  Witness  Kiefer  sponsors  the    ' 
proposed  rates  and  classifications.  See 
USPS-T-3.  The  proposed  rates  are 
based  on  workshare  savings  for  returned 
peu-cels  retrieved  in  bulk  by  shippers  (or 
their  agents)  at  designated  delivery  units 
or  bulk  mail  centers. 

PSRS  adds  two  rate  categories  to  the 
Parcel  Post  subclass.  Parcel  Select 
Return  Delivery  Unit  (RDU)  and  Parcel 
Select  Return  Bulk  Mail  Center  (RBMC). 
The  proposed  RDU  rate  for  mail 
retrieved  in  bulk  at  delivery  units  is 
$2.00  per  parcel.  The  proposed  RBMC 
rates  for  parcels  retrieved  in  bulk  at  the 
first  BMC  they  reach  range  between 
$0.86  and  $1.51  below  the  non- 
Workshared  rates  for  regular-sized 
parcels."^  Id.  at  2. 

'  BPMRS  adds  one  rate  category  to  the 
BPM  subclass.  Bound  Printed  Matter 
Bulk  Mail  Center  (RBMC).  Similar  to 
Parcel  Select  Return  Service,  the  RBMC 
rate  is  applicable  to  BPM  parcels 
retrieved  in  bulk  at  the  first  BMC  they 
reach.  The  proposed  rates  are  $0.24 
below  the  non-workshared  BPM  rates. 
Id.;  see  also  Request  at  2.** 

Witness  Kiefer's  proposed  rates  are 
based  on  cost  data  supplied  by  witness 
Eggleston.  See  USPS-T-2.  The  Postal 
Service  indicates  that  the  cost  avoidance 
measures  underlying  its  proposed  rates 
are  estimated  using  the  same  cost  base 
supporting  the  Commission  rate  i 

recommendations  in  Docket  No.  R20(J1- 
1.  In  addition,  the  Postal  Service  states 
that  the  proposed  experiment  will  not 
materially  affect  its  overall  revenues. 
Request  at  2-3. 

In  support  of  its  proposal,  the  Postal 
Service  also  submits  the  testimony  of 
witness  Gullo  (USPS-T-1),  who 
describes  the  proposed  Parcel  Return 
Services  products,  and  witness 
Wittnebel.  who  discusses,  from  a 
mailer's  perspective,  the  processing  of 
returns  and  the  benefits  associated  with 
the  experiment  (USPS-T-4). 

Experimental  designation.  By 
designating  its  proposal  as 
experimental,  the  Postal  Service  seeks 
consideration  of  its  Request  under  rules 
67-67d.  The  Postal  Service  suggests  that 
these  rules  are  appropriate  as  they 
contemplate  review  of  proposed 
experimental  classifications  in  the 
absence  of  historical  data  that  normally 
underlie  requests  for  permanent 
classification  changes.  While 
acknowledging  that  it  lacks  data  about 
the  potential  response  to  the 


'■  Nonmachinable  RBMC  Parcel  Post  mail  is 
subject  to  nonmachinable  surchai]ges.  See  proposed 
DMCS  521.7. 

<•  BPM  mailers  are  eligible  for  RDU  service  and 
rates  if  they  so  choose. 
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experiment,  the  Postal  Service  states 
that  it  intends  to  gather  more  complete 
data  during  the  proposed  term  of  the 
experiment.  It  says  this  effort  may 
support  a  request  for  a  permanent 
classification.  Id.  at  3-4.  The  Service 
proposes  that  the  experimental 
classification  be  in  effect  for  two  years, 
but  also  seeks  approval  of  a  provision 
that  would  allow  for  a  brief  extension  if 
permanent  classification  authority  is 
sought  while  the  experiment  is  pending. 
'  The  Postal  Service  proposes  to  limit  the 
number  of  participants  to  20  in  the  first 
year  of  the  experiment,  enlarging  it  by 
10  in  the  second  year.  USPS-T-1  at  16. 

The  Service  says  the  expedition 
allowed  under  the  experimental  rules  is 
appropriate  in  the  interest  of  putting  the 
proposed  services  into  effect  in  time  for 
the  2003  holiday  mailing  season. 
Request  at  5. 

II.  Conditional  Request  for  Waiver  of 
Certain  Filing  Requirements 

The  Postal  Service  avers  that  its  filing 
complies  with  applicable  Commission 
filing  requirements,  but,  as  a 
precautionary  alternative,  seeks  waiver 
of  various  filing  requirements  should 
the  Commission  conclude  otherwise.^  In 
support  of  its  request,  the  Postal  Service 
says  its  compliance  statement 
(attachment  F  to  the  request)  addresses 
each  filing  requirement  and  indicates ' 
which  parts  of  the  filing  satisfy  each 
rule.  It  also  notes  that  it  has 
incorporated  by  reference  pertinent 
materials  from  docket  no.  R2001-1,  the 
most  recent  omnibus  rate  case."  It  states 
that  incorporation  satisfies  the  filing 
requirements  pertaining  to  classes  of 
mail  and  special  services.  In  addition, 
the  Postal  Service  contends  that  the 
experimental  parcel  retiun  services  will 
not  materially  alter  the  rates,  fees  and 
classifications  established  in  docket  No. 
R2001-1.  It  concludes  that  its  proposal 
will  have  only  a  limited  impact  on 
overall  postal  costs,  volumes,  and 
revenues.  Id.  at  1.  It  also  asserts  that 
there  is  substantial  overlap  between 
information  sought  in  the  general  filing 
requirements  and  the  materials 
provided  in  docket  No.  R2001-1.  Id.  at 
2. 

Notwithstanding  its  principal 
position,  the  Postal  Service  recognizes 
that  the  Commission  may  find  that  it 
has  failed  to  comply  with  the  filing 
requirements.  Accordingly,  the  Postal 
Service  requests  a  waiver  of  certain 
filing  requirements  if  the  Commission 


"The  Request  (at  5)  limits  the  waiver  request  to 
rules  54  and  64.  While  the  (/>nditional  Motion  also 
references  rule  67  (at  4),  the  relief  requested  is 
limited  to  rules  54  and  64.  Conditional  Motionat 
5.  n.4. 

■Conditional  Motion  at  1  and  3. 


concludes  that  the  materials 
incorporated  bom  the  omnibus  case  are 
not  sufficient  to  satisfy  those 
requirements.  Id.  at  4.  Responses  to  the 
Postal  Service's  conditional  motion  are 
due  on  or  before  June  27.  2003. 

ni.  The  Postal  Service  Requests 
E^cpedition,  Suggesting  Several  Specific 
Procedures,  Including  Settlement 
Procedures 

In  support  of  its  request  for 
expedition  beyond  that  contemplated  by 
the  rules  governing  experimental 
classifications,  the  Postal  Service  asserts 
that  the  proposed  classification  change 
is  straightforward,  and  of  limited  scope 
and  diuation.  It  also  states  that  the 
proposed  parcel  retiun  services  would 
have  an  insignificant  effect  on  overall 
volumes,  revenues,  and  costs.  Further,  it 
states  that,  based  on  discussions  with 
industry  representatives,  the  proposal 
has  widespread  support  and  should 
have  no  significant  adverse  impact  on 
competitors.  The  Postal  Service  believes 
there  is  a  distinct  possibility  for 
settlement." 

In  lieu  of  proposing  a  specific 
schedule,  the  Postal  Service  identifies 
four  procedures  the  Commission  could 
employ  to  expedite  the  proceeding. 
These  include  setting  a  relatively  short 
intervention  period  and  requiring 
participants  to  identiiy,  in  their  notices 
of  intervention,  whether  they  intend  to 
seek  a  hearing  and  to  identify  any 
genuine  issues  of  material  fact  that  may 
warrant  such  a  hearing.  In  addition,  the 
Postal  Service  requests  that  a  settlement 
conference  be  scheduled  as  quickly  as 
possible  following  the  deadline  for 
intervention.  Finally,  it  suggests  that  the 
time  allotted  for  discovery,  if  found  to 
be  necessary,  be  abbreviated  and  limited 
to  matters  related  directly  to  its 
proposal.  Id.  at  2-3. 

rv.  Commission  Ruling 

Proceeding  under  the  experimental 
rules.  The  Postal  Service's  request  was 
filed  pursuant  to  the  Commission's  rules 
67-67d  involving  experimental 
classification  changes.  Formal  status  as 
an  experiment  under  these  rules  is 
based  on  an  evaluation  of  factors  such 
as  the  proposal's  novelty,  magnitude, 
ease  or  difficulty  of  data  collection,  and 
duration.  A  final  determination 
regarding  the  appropriateness  of  the 
experimental  designation  and 
application  of  Commission  rules  67-6 7d 
will  not  be  made  until  participants  have 
had  an  adequate  opportunity  to 
comment.  Participants  are  invited  to  file 
comments  on  this  matter  by  June  18, 
2003.  See  rule  67(c). 


Postal  Service's  request  for 
expedition.The  Postal  Service  requests  ^ 
that  the  Commission  expedite  this 
proceeding,  advancing  several  reasons 
to  support  its  request.  First,  the  Postal 
Service  states  that  the  proposal  is 
straightforward  and  has  a  limited  scope 
and  duration,  as  explained  in  the 
testimony  of  witness  Gullo  and  in  its 
Request.  Further,  the  Postal  Service 
contends  that  the  proposed  changes  - 
would  not  significantly  effect  its  overall 
revenues,  volumes,  or  costs.  Finally,  the 
Postal  Service  states  that  industry 
representatives  support  the  proposal, 
concluding  that  it  should  have  no 
adverse  effect  on  competitors. i" 

To  expedite  the  proceeding,  the  Postal 
Service  suggests  several  procedures  for 
the  Conunission's  consideration, 
including  establishing  a  relatively  short 
intervention  period,  requiring  the 
prospective  participants  to  request  a 
hearing  and  identify  any  issues  of 
material  fact  in  their  notices  of 
intervention."  In  addition,  the  Postal 
Service  requests  that  a  settlement 
conference  be  convened  at  an  early  date, 
and  further  that  the  time  allotted  for 
discovery,  if  necessary,  be 
abbreviated. '2 

The  reasons  offered  by  the  Postal 
Service  in  support  of  expedition  are 
essentially  the  same  as  advanced  in 
prior  requests.^ '  This  undercuts  the 
claim  for  expedition  since  there  is 
nothing  to  distinguish  this  proceeding 
from  any  other.  Moreover,  it  gives  the 
appearance  that  such  requests  have 
become  routine.  In  any  event,  the 
reasons  advanced  to  accelerate  this 
proceeding  are  not  particularly 
compelling: 

It  would  appear  to  be  axiomatic  that 
any-proposed  experiment  would  have 
the  characteristics  that  the  Postal 
Service  offers  to  support  an  expedited 
schedule.  For  example,  presumably  all 
experimental  changes  would  have  a 
limited  scope  and  duration,  be 
sufficiently  explained  by  supporting 
testimony,  and  be  supported  by  industry 
representatives.  Even  taking  these  as  a 
given,  they  fail  to  warrant  accelerating 
this  proceeding  in  the  manner  suggested 
by  the  Postal  Service. 

The  Postal  Service  requests  a 
relatively  short  intervention  period.  The 
Postal  Service  does  not  suggest  a 


'Request  for  Expedition  at  1-2. 


'"Request  for  Expedition  at  1-2. 

' '  Id.  at  2-3. 

'^  Id.  at  3. 

'  'Compare  United  States  Postal  Ser\'ice  Request 
for  Expedition  and  Establishment  of  Settlement 
Procedures.  Docket  No.  MC:2002-3  SeptemU^r  26. 
2002:  and  Motion  of  the  United  States  Postal 
Service  for  Expedition,  and  Waiver  of  Certain 
Provisions  of  Rule  161  and  Certain  Provisions  of 
64(h).  Docket  No.  MC2000-1 .  September  27.  2000. 
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speciHc  deadline,  creating  some 
'Uncertainty  as  to  what  might  satisfy  its 
request  since  the  Commission's  rules  do 
not  specify  an  intervention  deadline. 
Deadlines  for  interventions  in  the  last 
three  proceedings  under  the 
experimental  rules  were  22  days  (docket 
no.  MC2002-3),  28  days  (docket  no. 
MC2002-2),  and  20  days  (docket  no. 
MC2001-2>.'*  In  any  event,  it  would 
appear  that  the  request  is  designed  to 
compel  potential  participants  to 
evaluate  the  merits  of  the  proposal  in  an 
even  shorter  time.  Under  the 
circumstances,  that  result  would  be 
inappropriate. 

By  statute,  the  Commission  is  , 
required  "to  conduct  its  proceedings 
with  utmost  expedition  consistent  with 
procedural  fairness  to  the  parties."  ^^ 
Accordingly,  the  Commission  will 
conduct  this  proceeding  with  dispatch. 
Moreover,  assuming  this  case  is 
considered  under  the  experimental 
rules,  nothing  in  those  rules  precludes 
an  adoption  of  a  recommended  decision 
in  advance  of  the  150-day  deadline.  See 
rule  67d. 

The  Postal  Service  indicates  it  wishes 
to  implement  this  program  in  time  for 
the  2003  holiday  mailing  season, 
suggesting  an  early  October  effective 
date  would  be  necessary. '•*  This  is  a 
reasonable  goal,  but  the  Service  does  not 
provide  any  explanation  of  when  a 
recommendation  would  have  to  be 
issued  to  enable  the  Service  to  achieve 
that  goal.  The  Postal  Service  controls  its 
own  calendar.  It  is  the  Commission's 
understanding  that  this  proposal  has 
been  under  development  for  some  time, 
perhaps  12  months  or  more. 

The  due  date  for  notices  of 
intervention  is  June  18,  2003.  Any 
person  wishing  to  intervene  must  file  a 
,  notice  electronically  via  the 
Commission's  Filing  Online  system,  in 
conformance  with  the  Commission's 
rules  9  through  12.  See  39  CFR  3001.9- 
3001.12.  Notices  should  indicate 
whether  participation  will  be  on  a  full 
or  limited  basis.  See  39  CFR  3001.20 
and  3001.20a. 

Turning  to  the  balance  of  the  Postal 
Service's  suggestions,  participants 
should  indicate  in  their  notices  of 
intervention  whether  they  request  a 
hearing  and,  if  so,  they  should  identify 
all  issues  of  material  fact  that  may 


'••See  PRC  Order  .No.  1347,  October  2.  2002.  PRC 
Order  No.  1346.  September  24,  2002.  and  PRC 
Order  No.  1323,  September  2.S.  2001.  respectively. 

"  39  U.S.C.  3624(b);  see  also  id.  at  3624(a)  (The 
Postal  Rate  Commission  shall  promptly  consider  a 
request  made  under  section  3622  or  3623  of  this 
title.  •  *  V") 

■"Request  at  4-S:  Request  for  Expedition  at  2. 


warrant  such  a  hearing.  ^^  Given  the  due 
date  for  interventions  established  by 
this  order,  prospective  intervenors  will 
have  sufHcient  time  to  review  the  Postal 
Service's  proposal  and  formulate  a 
position  on  whether  or  not  to  request  a 
hearing.  No  decision  has  been  ihade  at 
this  point  on  whether  a  hearing  will  be 
held  in  this  case. 

Settlements  are  to  be  encouraged. 
Given  the  Postal  Service's 
representations  that  the  proposal  is 
widely  supported  and  should  not 
adversely  affect  competitors  or  other 
mailers,  the  Commission  will  authorize 
settlement  negotiations  in  this 
proceeding.  It  appoints  Postal  Service 
counsel  as  settlement  coordinator.  In 
this  capacity.  Postal  Service  counsel 
shall  file  periodic  reports  on  the  status 
of  settlement  discussions.  The 
Commission  authorizes  the  settlement 
coordinator  to  hold  a  settlement 
conference  on  June  23,  24  or  25,  2003, 
at  10:00  a.m.  in  the  Commission's 
hearing  room.  Authorization  of 
settlement  discussions  does  not 
constitute  a  finding  on  the  proposal's 
experimental  status  or  on  the  need  for 
a  hearing. 

Finally,  under  the  Commission's 
rules,  discovery  is  permissible  upon 
intervention.  The  Postal  Service 
suggests  that  time  limits  for  discovery 
be  abbreviated  without  suggesting 
specific  time  limits.  At  this  stage  of  the 
proceeding,  the  Commission  is  unable 
to  determine  whether  and  to  what 
extent,  if  any,  discovery  may  ensue. 
Nonetheless,  to  facilitate  resolution  of 
this  proceeding,  {participants  desiring  to 
engage  in  any  discovery  are  encouraged 
to  submit  it  promptly  and  to  be 
prepared  to  discuss  the  need  for 
additional  discovery  at  the  prehearing 
conference.  Postal  Service's  responses 
will  be  due  within  10  days  after  the 
filing  of  the  discovery.  Objections,  if 
any,  should  be  filed  within  7  days  of  the 
filing  of  the  discovery.  Motions  to 
compel,  if  any,  should  be  filed  within  7 
days  of  the  filing  of  the  relevant 
objection."* 

Representation  of  the  general  public. 
In  conformance  with  section  3624(a)  of 
title  39,  the  Commission  designates 
Shelley  S.  Dreifuss,  director  of  the 
Commission's  office  of  the  consumer 
advocate  (OCA),  to  represent  the 
interests  of  the  general  public  in  this 
proceeding.  Pursuant  to  this 
designation,  Ms.  Dreifuss  will  direct  the 
activities  of  Commission  personnel 


"Notices  of  intervention  not  addressing  these 
issues  will  be  deemed  not  to  have  requested  a 
hearing. 

'"Participants  may.  if  desired,  file  comments 
concerning  these  deadlines.  Such  comments  should 
be  provided  on  or  before  June  24,  2003. 


assigned  to  assist  her  and,  upon  request,      ) 
will  supply  their  names  for  the  record. 
Neither  Ms.  Dreifuss  nor  any  of  the 
assigned  personnel  will  participate  in  or 
provide  advice  on  any  Commission 
decision  in  this  proceeding. 

Prehearing  conference.  A  prehearing 
conference  will  be  held  June  25,  2003, 
at  2  p.m.  in  the  Commission's  hearing 
room.  Participants  shall  be  prepared  to 
address  matters  referred  to  in  this 
ruling. 

Ordering  Paragraphs 

It  is  ordered: 

1 .  The  Conunission  establishes  docket 
no.  MC2003-2,  experimental  parcel 
return  services,  to  consider  the  Postal 
Service  request  referred  to  in  the  body 
of  this  order. 

2.  The  Commission  will  sit  en  banc  in 
this  proceeding. 

3.  The  deadline  for  filing  notices  of 
intervention  is  June  18,  2003. 

4.  Notices  of  intervention  shall 
indicate  whether  the  participant  seeks  a 
hearing  and,  if  so,  identify  with 
particularity  any  genuine  issues  of 
material  fact  that  may  warrant  a  hearing. 

5.  Responses  to  the  Postal  Service's 
conditional  motion  for  waiver  of  certain 
filing  requirements  are  due  on  or  before 
June  27,  2003. 

6.  The  United  States  Postal  Service's 
request  for  expedition  and 
establishment  of  settlement  procedures 
is  denied,  in  part,  and  granted,  in  part, 
as  set  forth  in  the  body  of  this  order. 

7.  Postal  Service  counsel  is  appointed 
to  serve  as  settlement  coordinator  in  this 
proceeding. 

8.  A  prehearing  conference  will  be 
held  June  25,  2003  at  2:00  p.m.  in  the 
Conunission's  hearing  room. 

9.  Shelley  S.  Dreifuss,  director  of  the 
Commission's  Office  of  the  Consumer 
Advocate,  is  designated  to  represent  the 
interests  of  the  general  public. 

10.  The  Secretary  shall  arrange  for 
publication  of  this  notice  and  order  in 
the  Federal  Register. 

By  the  Commission. 

Issued  June  3,  2003. 
Steven  W.  Williams, 
Secretary. 
[FR  Doc.  03-14483  Filed  6-9-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-26067;  812-12792] 

AB  Funds  Trust,  et  al.;  Notice  of 
Application 

June  4,  2003, 

AGENCY:  Securities  and  Exchange 

Commission  ("Commission"). 


action:  Notice  of  an  application  for  an 
order  under  (a)  section  6(c)  of  the 
Investment  Company  Act  of  1940 
("Act")  for  an  exemption  fi-om  sections 
18(f)  and  21(b)  of  the  Act;  (b)  section 
12(d)(l)(J)  of  the  Act  for  an  exemption 
from  sections  12(d)(1)(A)  and  (B)  of  the 
Act;  (c)  sections  6(c)  and  1 7(b)  of  the 
Act  for  an  exemption  firom  sections 
17(a)(1)  and  17(a)(3)  of  the  Act;  and  (d) 
section  1 7(d)  of  the  Act  and  rule  1 7d- 
1  under  the  Act  to  permit  certain  joint 
transactions. 

Summary  of  Application:  Applicants 
request  an  order  that  would  permit 
certain  registered  open-end  investment 
companies  to  participate  in  a  joint 
lending  and  borrowing  facility. 

Applicants:  AB  Funds  Trust  (the 
'Trust")  and  SBC  Financial  Services, 
Inc.  ("SBC  Financial"). 

Filing  Dates:  The  application  was 
filed  on  March  4,  2002,  and  amended  on 
June  4,  2003. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  imless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  June  30,  2003,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit,  or  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Applicants,  c/o  Donald  W. 
Smith,  Esq.,  Kirkpatrick  &  Lockhart  LLP, 
1800  Massachusetts  Avenue,  NW., 
Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai,  Senior  Counsel,  or  Todd 
Kuehl,  Branch  Chief,  at  202-942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102  (telephone  202-942-8090). 

Applicants'  Representations 

1.  The  Trust  is  registered  under  the 
Act  as  an  open-end  management 


investment  company  and  is  organized  as 
a  Delaware  business  trust.  The  Trust  is 
composed  of  thirteen  series;  each  series 
has  separate  investment  objectives, 
policies,  and  assets  (the  "Funds"). '  SBC 
Financial,  an  investment  adviser 
registered  under  the  Investment 
Advisers  Act  of  1940,  serves  as 
investment  adviser  for  each  Fund.  An 
existing  Commission  order  permits  the 
non-money  market  Fluids  to  invest 
uninvested  cash  balances  in  certain 
money  market  Fluids  that  comply  with 
rule  2a-7  under  the  Act  ("Money 
Market  Funds").  2 

2.  Some  Funds  may  lend  money  to 
banks  or  other  entities  by  entering  into 
repurchase  agreements  or  purchasing 
other  short-term  instruments.  Other 
Funds  may  borrow  money  from  the 
banks  for  temporary  purposes  to  satisfy  , 
redemption  requests  or  to  cover 
unanticipated  cash  shortfalls  such  as  a 
trade  "fail"  in  which  cash  payment  for 

a  security  sold  by  a  Fund  has  been 
delayed. 

3.  If  the  Funds  were  to  borrow  money 
fi-om  a  bank,  under  their  current  credit 
arrangement  the  Funds  would  pay 
interest  on  the  borrowed  cash  at  a  rate 
that  would  be  significantly  higher  than 
the  rate  that  would  be  earned  by  other 
(non-borrowing)  Funds  on  repurchase 
agreements  and  other  short-term 
instruments  of  the  same  maturity  as  the 
bank  loan.  Applicants  state  that  this 
differential  represents  the  profit  the 
bank  would  earn  for  serving  as  a 
middleman  between  a  borrower  and  a 
lender.  The  borrowing  Funds  also  pay 
comiriitment  and  facility  fees  to  the 
bank. 

4.  Applicants  request  an  order  that 
would  permit  the  Funds  to  enter  into 
master  interfimd  lending  agreements 
("Interfund  Lending  Agreements")  with 
each  other  that  would  permit  the  Funds 
to  lend  and  borrow  money  for 
temporary  purposes  directly  to  and  from 
each  other  through  a  credit  facility 
("Interfund  Loan").  Applicants  state 
that  the  proposed  credit  facility  would 
reduce  potential  borrowing  Funds'  costs 
and  enhance  lending  Funds'  ability  to 
earn  higher  rates  of  interest  on  their 
short-term  lendings.  Although  the 


'  Applicants  request  that  the  relief  also  apply  to 
any  future  series  of  the  Trust  and  to  any  other 
registered  open-end  management  investment 
company  or  series  thereof  that  is  advised  by  SBC 
Financial  or  any  person  controlling,  controlled  by. 
or  under  common  control  with  SBC  Financial 
("Future  Funds,"  included  in  the  term  "Funds"). 
All  Funds  that  currently  intend  to  rely  on  the  order 
have  been  named  as  applicants,  and  any  other 
existing  or  future  Fund  that  subsequently  may  rely 
on  the  order  will  comply  with  the  terms  and 
conditions  in  the  application. 

2  AB  Funds  Trust,  ICA  Rel.  Nos.  24999  (June  7. 
2001)  (noUce)  and  25054  (June  29.  2001)  (order). 


proposed  credit  facility  would  reduce 
the  Funds'  need  to  borrow  from  banks, 
the  Funds  would  be  ft«e  to  continue  the 
existing  lines  of  credit  or  establish  new 
lines  of  credit  or  other  borrowing 
arrangements  with  banks. 

5.  Applicants  anticipate  that  the 
credit  facility  would  provide  borrowing 
Funds  with  significant  savings  when  the 
cash  position  of  the  Funds  is 
insufficient  to  meet  temporary  cash 
requirements.  This  situation  could  arise 
when  redemptions  exceed  anticipated 

.  volumes  and  the  Funds  have 
insufficient  cash  on  hand  to  satisfy  such 
redemptions.  When  the  Funds  liquidate 
portfolio  securities  to  meet  redemption 
requests,  they  often  do  not  receive 
payment  in  settlement  for  up  to  three 
days  (or  longer  for  certain  foreign 
transactions).  However,  redemption 
requests  normally  are  satisfied 
immediately.  The  credit  facility  would 
provide  a  source  of  immediate,  short- 
term  liquidity  pending  settlement  of  the 
sale  of  portfolio  securities. 

6.  Applicants  also  propose  using  the 
credit  facility  when  a  sale  of  securities 
fails  due  to  circumstances  beyond  a 
Fund's  control,  such  as  a  delay  in  the 
delivery  of  cash  to  the  Fund's  custodian 
or  improper  delivery  instructions  by  the 
broker  effecting  the  transaction.  Sales 
fails  may  present  a  cash  shortfall  if  the 
Fund  has  undertaken  to  purchase  a 
security  using  the  proceeds  from 
securities  sold.  Under  such 
circumstances,  the  Fund  could  (i)  fail  on 
its  intended  purchase  due  to  lack  of 
funds  from  the  previous  sale,  resulting 
in  additional  cost  to  the  Fund,  or  (ii)  sell 
a  security  on  a  same  day  settlement 
basis,  earning  a  lower  return  on  the 
investment.  Use  of  the  credit  facility 
would  give  the  Funds  access  to 
immediate  short-term  liquidity  vtrithout 
incurring  custodian  overdraft  or  other 
charges. 

7.  While  bank  borrowings  genei^ly 
could  supply  needed  cash  to  cover 
unianticipated  redemptions  and  sales 
fails,  under  the  proposed  credit  facility, 
a  borrowing  Fund  would  pay  lower 
interest  rates  than  those  that  would  be 
payable  under  short-term  loans  offered 
by  banks.  In  addition.  Funds  making 
short-term  cash  loans  directly  to  other 
Funds  would  earn  interest  at  a  rate 
higher  than  they  otherwise  could  obtain 
from  investing  their  cash  in  repurchase 
agreements  or  purchasing  shares  of  a 
Money  Market  Fund.  Thus,  applicants 
believe  that  the  proposed  credit  facility 
would  benefit  both  borrowing  and 
lending  Funds. 

8.  The  interest  rate  charged  to  the 
Funds  on  any  loan  made  pursuant  to  the 
proposed  credit  facility  (the  "Interfund 
Loan  Rate")  would  be  determined  daily 
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and  would  be  the  average  of  (i)  the 
"Repo  Rate"  and  (ii)  the  "Bank  Loan 
Rate,"  both  as  defined  below.  The  Repo 
Rate  on  any  day  would  be  the  highest 
rate  available  to  a  lending  Fund  from 
investments  in  overnight  repurchase 
agreements.  The  Bank  Loan  Rate  on  any 
day  would  be  calculated  by  SBC 
Financial  according  to  a  formula 
established  by  each  Fund's  board  of 
trustees  ("Board"),  intended  to 
approximate  the  lowest  interest  rate  at 
which  a  bank  short-term  loan  would  be 
available  to  the  Funds.  The  formula 
would  be  based  upon  a  publicly 
available  rate  {e.g..  Federal  funds  plus 
25  basis  points)  which  rate  would  vary 
so  as  to  reflect  changing  bank  loan  rates. 
The  initial  formula  and  any  subsequent 
modifications  to  the  formula  would  be 
subject  to  the  approval  of  the  Fund's 
Board.  The  Board  of  each  Fund 
periodically  would  review  the 
continuing  appropriateness  of  reliance 
on  the  publicly  available  rate'used  to 
determine  the  Bank  Loan  Rate,  as  well 
as  the  relationship  between  the  Bank 
Loan  Rate  and  qurrent  bank  loan  rates 
that  would  be  available  to  the  Funds. 

9.  The  credit  facility  would  be 
administered  by  staff  members  of  SBC 
Financial  who  are  not  portfolio  mangers 
(the  "Administrative  Staff).  Under  the 
credit  facility,  the  portfolio  managers  for 
each  participating  Fund,  or  the  staff  of 
SBC  Financial  responsible  for 
coordinating  the  portfolio  managers  and 
overseeing  their  management  of  each 
Fund,  (who  are  not  the  Administrative 
Staff)  could  provide  standing 
instructions  to  participate  in  the  credit 
facility  daily  as  a  borrower  or  lender.  On 
each  business  day,  the  Administrative 
Staff  would  collect  data  on  the 
uninvested  cash  and  borrowing 
requirements  of  all  participating  Funds 
from  the  Fund's  custodian.  Once  it  had 
determined  the  aggregate  amount  of 
cash  available  for  loans  and  borrowing 
demand,  the  Administrative  Staff  would 
allocate  loans  among  borrowing  Funds 
without  any  further  communication 
from  portfolio  managers.  After  the 
Administrative  Staff  has  allocated  cash 
for  Interfund  Loans,  the  Administrative 
Staff  will  invest  any  remaining  cash  in 
accordance  with  the  standing 
instructions  of  portfolio  managers  or 
return  remaining  amounts  to  the  Funds. 

10.  TheiAdministrative  Staff  would 
allocate  borrowing  demand  and  cash 
available  for  lending  among  the  Funds 
on  what  the  Administrative  Staff 
believes  to  be  an  equitable  basis,  subject 
to  certain  administrative  procedures 
applicable  to  all  Funds,  such  as  (i)  the 
time  of  filing  requests  to  participate,  (ii) 
minimum  loan  lot  sizes,  and  (iii)  the 
need  to  minimize  the  number  of 


transactions  and  associated 
administrative  costs.  To  reduce 
transaction  costs,  each  Interfund  Loan 
normally  would  be  allocated  in  a 
manner  intended  to  minimize  the 
number  of  participants  necessary  to 
complete  the  loan  transaction. 

11.  SBC  Financial  would  (a)  monitor 
the  interest  rates  charged  and  the  other 
(farms  and  conditions  of  the  loans,  (b) 
limit  the  borrowings  and  loans  entered 
into  by  each  Fund  to  ensure  that  they 
comply  with  the  Fund's  investment 
policies  and  limitations,  (c)  ensure 
equitable  treatment  of  each  Fund,  and 
(d)  make  quarterly  reports  to  the  Board 
of  each  Fund  concerning  any 
transactions  by  the  Fund  under  the 
credit  facility  and  the  interest  rates 
charged.  The  method  of  allocation  and 
related  administrative  procedures 
would  be  approved  by  the  Board, 
including  a  majority  of  the  Board 
members  who  are  not  "interested 
persons"  of  the  Funds  as  that  term  is 
defined  in  section  2(a)(19)  of  the  Act 
("Independent  Trustees"),  to  ensure  that 
both  borrowing  and  lending  Funds 
participate  on  an  equitable  basis. 

12.  SBC  Financial  would  administer 
the  credit  facility  as  part  of  its  duties 
under  its  existing  advisory  contract  with 
each  Fund  and  would  receive  no 
additional  fee  as  compensation  for  its 
services.  SBC  Financial  may  collect 
standard  pricing  and  record  keeping, 
bookkeeping,  and  accounting  fees 
associated  with  repurchase  and  lending 
transactions  generally,  including 
transactions  effected  through  the  credit 
facility.  Fees  paid  to  SBC  Financial  in 
connection  with  an  Interfund  Loan 
would  be  no  higher  than  those 
associated  with  comparable  bank  loan 
transactions. 

13.  No  Fund  may  participate  in  the 
credit  facility  unless:  (i)  The  Fund  has 
obtained  shareholder  approval  for  its 
participation,  if  such  approval  is 
required  by  law;  (ii)  the  Fund  has  fully 
disclosed  all  material  information 
concerning  the  credit  facility  in  its 
prospectus  and/or  SAI;  and  (iii)  the 
Fund's  participation  in  the  credit 
facility  is  consistent  with  its  investment 
objectives,  limitations,  and 
organizational  documents. 

14.  In  connection  with  the  credit 
facility,  applicants  request  an  order 
under  (i)  section  6(c)  of  the  Act  granting 
relief  from  sections  18(f)  and  21(b)  of 
the  Act;  (ii)  section  12(d)(l){J)  of  the  Act 
granting  relief  from  sections  12(d)(1)(A) 
and  (B)  of  the  Act;  (iii)  sections  6(c)  and 
17(b)  of  the  Act  granting  relief  from 
sections  17(a)(1)  and  17(a)(3)  of  the  Act; 
and  (iv)  section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act  to  permit  certain 
joint  transactions. 


Applicants'  Legal  Analysis 

1.  Section  17(a)(3)  of  the  Act  generally 
prohibits  an  affiliated  person,  or  an 
affiliated  person  of  an  affiliated  person, 
from  borrowing  money  or  other  property 
from  a  registered  investment  company. 
Section  21(b)  of  the  Act  generally 
prohibits  any  registered  management 
company  from  lending  money  or  other 
property  to  any  person  if  that  person 
controls  or  is  under  common  control 
with  that  company.  Section  2(a)(3)  of 
the  Act  defines  an  "affiliated  person"  of 
another  person,  in  part,  to  be  any  person 
directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with,  the  other  person.  Applicants  state 
that  the  Funds  may  be  under  common 
control  by  virtue  of  having  SBC 
Financial  as  their  common  investment 
adviser,  and/or  by  reason  of  having 
common  officers,  directors  and/or 
trustees. 

2.  Section  6(c)  of  the  Act  provides  that 
an  exemptive  order  may  be  granted 
where  an  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Section  17(b)' of  the  Act 
authorizes  the  Commission  to  exempt  a 
proposed  transaction  from  section  17(a)    - 
provided  that  the  terms  of  the 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  fair  and 
reasonable  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  the  transaction  is 
consistent  with  the  policy  of  the 
investment  companies  involved,  as 
recited  in  their  registration  statements, 
and  with  the  general  purposes  of  the 
Act.  Applicants  believe  that  the 
proposed  arrangements  satis^/  these 
standards  for  the  reasons  discussed 
below. 

3.  Applicants  submit  that  sections 
17(a)(3)  and  21(b)  of  the  Act  were 
intended  to  prevent  a  person  with 
potential  adverse  interests  to,  and  some 
influence  over  the  investment  decisions 
of,  a  registered  investment  company 
from  causing  or  inducing  the  investment 
company  to  engage  in  lending 
transactions  that  unfairly  inure  to  the 
benefit  of  that  person  and  that  are 
detrimental  to  the  best  interests  of  the 
investment  company  and  its 
shareholders.  Applicants  assert  that  the 
proposed  credit  facility  transactions  do 
not  raise  these  concerns  because:  (i)  SBC 
Financial  would  administer  the  program 
as  a  disinterested  fiduciary  in  the  best 
interests  of  the  Funds'  shareholders;  (ii) 
all  Interfund  Loans  would  consist  only 
of  uninvested  cash  reserves  that  a  Fund  . 
otherwise  would  invest  in  short-term 
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repurchase  agreements  or  other  short- 
term  instruments  either  directly  or 
through  a  Money  Market  Fund;  (iii)  the 
Interfund  Loans  would  not  involve  a 
greater  risk  than  such  other  investments; 
(iv)  a  lending  Fund  would  receive 
interest  at  a  rate  higher  than  it  could 
obtain  through  such  other  investments; 
and  (v)  a  borrowing  Fund  would  pay 
interest  at  a  rate  lower  than  otherwise 
available  to  it  under  bank  loan 
agreements  and  avoid  the  up-front 
commitment  fees  associated  with 
committed  lines  of  credit.  Moreover, 
applicants  believe  that  the  other 
conditions  that  applicants  propose 
would  effectively  preclude  the 
possibility  of  any  Fund  obtaining  an 
undue  advantage  over  any  other  Fund. 

4.  Section  17(a)(1)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  an  affiliated  person, 
from  selling  any  securities  or  other 
property  to  the  company.  Section 
12(d)(1)  of  the  Act  generally  makes  it 
unlawful  for  a  registered  investment 
company  to  purchase  or  otherwise 
acquire  any  security  issued  by  any  other 
investment  company,  except  in 
accordance  with  the  limitations  set  forth 
in  that  section.  Applicants  state  that  the 
obligation  of  a  borrowing  Fund  to  repay 
an  Interfund  Loan  may  constitute  a 
seciu-ity  for  purposes  of  sections  17(a)(1) 
and  12(d)(1)  of  the  Act.  Section 
12(d)(l)(J)  of  the  Act  provides  that  the 
Commission  may  exempt  persons  or 
transactions  from  any  provision  of 
section  12(d)(1)  if  and  to  the  extent  that 
such  exception  is  consistent  with  the 
public  interest  and  the  protection  of 
investors.  Applicants  contend  that  the 
standards  under  sections  6(c),  17(b)  and 
12(d)(l)(J)  of  the  Act  are  satisfied  for  all 
the  reasons  set  forth  above  in  support  of 
their  request  for  relief  from  sections 
17(a)(3)  emd  21(b)  and  for  the  reasons 
discussed  below. 

5.  Applicants  state  that  section 
12(d)(1)  was  intended  to  prevent  the 
pyramiding  of  investment  companies  in 
order  to  avoid  duplicative  costs  and  fees 
attendant  upon  multiple  layers  of 
investment  companies.  Applicants 
submit  that  the  proposed  credit  facility 
does  not  involve  these  abuses. 
Applicants  note  that  there  would  be  no 
duplicative  costs  or  fees  to  the  Funds  or 
shareholders.  SBC  Financial  would 
administer  the  credit  facility  under  its 
existing  advisory  agreements  with  the 
Funds,  and  would  receive  no  additional 
compensation  for  its  services. 
Applicants  also  note  that  the  purpose  of 
the  proposed  credit  facility  is  to  provide 
econoinic  benefits  for  all  of  the 
participating  Funds  and  their 
shareholders. 


6.  Section  18(f)(1)  of  the  Act  prohibits 
open-end  investment  companies  from 
issuing  any  senior  security,  except  that 
a  company  is  permitted  to  borrow  from 
any  bank,  if  immediately  after  the 
borrowing  there  is  an  asset  coverage  of 
at  least  300  percent  for  all  borrowings  of 
the  company.  Under  section  18(g)  of  the 
Act,  the  term  "senior  security"  includes 
any  bond,  debenture,  note,  or  similar 
obligation  or  instrument  constituting  a 
security  and  evidencing  indebtedness. 
Applicants  request  exemptive  relief 
from  section  18(f)(1)  to  the  limited 
extent  necessary  to  implement  the  credit 
facility  (because  the  lending  Funds  are 
not  banks). 

7.  Applicants  believe  that  granting 
relief  under  section  6(c)  of  the  Act  is 
appropriate  because  the  Fimds  would 
remain  subject  to  the  requirement  of 
section  18(f)(1)  that  all  borrowings  of 
the  Fimd,  including  combined  credit 
facility  and  bank  borrowings,  have  at 
least  300%  asset  coverage.  Based  on  the 
conditions  and  safeguards  described  in 
the  application,  applicants  also  submit 
that  to  allow  the  Funds  to  borrow  from 
other  Funds  pursuant  to  the  proposed 
credit  facility  is  consistent  with  the 
purposes  and  policies  of  section  18(f)(1). 

8.  Section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act  generally  prohibit 
an  affiliated  person  of  a  registered 
investment  company,  or  an  affiliated 
person  of  such  a  person,  when  acting  as 
principal,  from  effecting  any  joint 
transaction  unless  the  transaction  is 
approved  by  the  Commission.  Rule  1 7d- 
1(b)  under  the  Act  provides  that  in 
passing  upon  applications  for  exemptive 
relief  from  section  17(d),  the 
Commission  will  consider  whether  the 
participation  of  a  registered  investment 
company  in  a  joint  enterprise  on  the 
basis  proposed  is  consistent  with  the 
provisions,  policies,  and  purposes  of  the 
Act  and  the  extent  to  which  the 
company's  participation  is  on  a  basis 
different  from,  or  less  advantageous 
than,  that  of  other  participants. 

9.  Applicants  submit  that  the  purpose 
of  section  1 7(d)  is  to  avoid  overreaching 
by,  and  unfair  advantage  to,  investnient 
company  insiders.  Applicants  believe 
that  the  credit  facility  is  consistent  with 
the  provisions,  policies  and  purposes  of 
the  Act  in  that  it  offers  both  reduced 
borrowing  costs  and  enhanced  returns 
on  loaned  funds  to  all  participating 
Funds  and  their  shareholders. 
Applicants  note  that  each  Fund  would 
have  an  equal  opportunity  to  borrow 
and  lend  on  equal  terms  consistent  with 
its  investment  policies  and  fundamental 
investment  limitations.  Applicants 
therefore  believe  that  each  Fund's 
participation  in  the  proposed  credit 
facility  will  be  on  terms  no  different 


from,  or  less  advantageous  than,  that  of 
other  participating  Funds. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1 .  The  Interfund  Loan  Rate  to  be 
changed  to  the  Funds  under  the  credit 
facility  will  be  the  average  of  the  Repo 
Rate  and  the  Bank  Loan  Rate. 

2.  On  each  business  day.  SBC 
Financial  will  compare  the  Bank  Loan 
Rate  with  the  Repo  Rate  and  will  make 
cash  available  for  interfund  Loans  only 
if  the  Interfund  Loan  Rate  is  (i)  more 
favorable  to  the  lending  Fund  than  the 
Repo  Rate  and.  if  applicable,  the  yield 
of  any  Money  Market  Fund  in  which  the 
lending  Fund  could  otherwise  invest 
and  (ii)  more  favorable  to  the  borrowing 
Fund  than  the  Bank  Loan  Rate.    . 

3.  If  a  Fund  has  outstanding 
borrowings,  any  Interfund  Loans  to  the 
Fund  (i)  will  be  at  an  interest  rate  equal 
to  or  lower  than  any  outstanding  bank 
loan,  (ii)  will  be  secured  at  least  on  an 
equal  priority  basis  with  at  least  an 
equivalent  perce^ntage  of  collateral  to 
loan  value  as  any  outstanding  bank  loan 
that  requires  collateral,  (iii)  will  have  a 
matiuity  no  longer  than  any  outstanding 
bank  loan  (and  in  any  event  not  over 
seven  days),  and  (iv)  will  proirlde  that, 
if  an  event  of  default  occurs  under  any 
agreement  evidencing  an  outstanding 
bank  loan  to  the  Fund,  that  event  of 
default  will  automatically  {without  need 
for  action  or  notice  by  the  lending  Fund) 
constitute  an  immediate  event  of  default 
under  the  Interfund  Lending  Agreement 
entitling  the  lending  Fund  to  call  the 
Interfund  Loan  (and  exercise  all  rights 
with  respect  to  any  collateral)  and  that 
such  call  will  be  made  if  the  lending 
bank  exercises  its  right  to  call  its  loan 
under  its  agreement  with  the  borrowing 
Fjind. 

4.  A  Fund  may  make  an  unsecured 
borrowing  through  the  credit  facility  if 
its  outstanding  borfowings  from  all 
sources  immediately  after  the  interfund 
borrowing  total  10%  or  less  of  its  total 
assets,  provided  that  if  the  Fund  has  a 
secured  loan  outstanding  from  any  other 
lender,  including  but  not  limited  to 
another  Fund,  the  Fund's  interfund 
borrowing  will  be  secured  on  at  least  an 
equal  priority  basis  with  at  least  an 
equivalent  percentage  of  collateral  to 
loan  value  as  any  outstanding  loan  that 
requires  collateral.  If  a  Fund's  total 
outstanding  borrowings  immediately 
after  an  interfund  borrowing  would  be 
greater  than  10%  of  its  total  assets,  the 
Fund  may  borrow  through  the  credit 
facility  on  a  secured  basis  only.  A  Fund 
may  not  borrow  through  the  credit 
facility  or  from  any  other  source  if  its 
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total  outstanding  borrowings 
immediately  after  the  interfund 
borrowing  would  be  more  than  33V;i% 
of  its  total  assets. 

5.  Before  any  Fund  that  has 
outstanding  interfund  borrowings  may, 
through  additional  borrowings,  cause  its 
outstanding  borrowings  from  all  sources 
to  exceed  10%  of  its  total  assets,  the 
Fund  must  first  secure  each  outstanding 
Interfund  Loan  by  the  pledge  of 
segregated  collateral  with  a  market 
value  at  least  equal  to  102%  of  the 
outstanding  principal  value  of  the  loan. 
If  the  total  outstanding  borrowings  of  a 
Fund  with  outstanding  Interfund  Loans 
exceed  1 0%  of  its  total  assets  for  any 
other  reason  (such  as  a  declineiii  net 
asset  value  or  because  of  shareholder 
redemptions),  the  Fund  will  within  one 
business  day  thereafter  (a)  repay  all  its 
outstanding  Interfund  Loans,  (b)  reduce 
its  outstanding  indebtedness  to  10%  or 
less  of  its  total  assets,  or  (c)  securd  each 
outstanding  Interfund  Loan  by  the 
pledge  of  segregated  collateral  with 
market  value  at  least  equal  to  102%  of 
the  outstanding  principal  value  of  the 
loan  until  the  Fund's  total  outstanding 
borrowings  cease  to  exceed  10%  of  its 
total  assets,  at  which  time  the  collateral 
called  for  by  this  condition  5  shall  no 
longer  be  required.  Until  each  Interfund 
Loan  that  is  outstanding  at  any  time  that 
a  Fund's  total  outstanding  borrowings 
exceeds  10%  is  repaid  or  the  Fund's 
total  outstanding  borrowings  cease  to 
exceed  10%  of  its  total  assets,  the  Fund 
will  mark  the  value  of  the  collateral  to 
market  each  day  and  will  pledge  such 
additional  collateral  as  is  necessary  to 
maintain  the  market  value  of  the 
collateral  that  secures  each  outstanding 
Interfund  Loan  at  least  equal  to  102%  of 
the  outstanding  principal  value  of  the 
loan. 

6.  No  Fund  may  lend  funds  through 
the  credit  facility  if  the  loan  would 
cause  its  aggregate  outstanding  loans 
through  the  credit  facjJity  to  exceed 
15%  of  its  net  assets  at  the  time  of  the 
loan. 

7.  A  Fund's  Interfund  Loans  to  any 
ofie  Fund  shall  not  exceed  5%  of  the 
lending  Fund's  net  assets. 

8.  The  duration  of  Interfund  Loans 
will  be  limited  to  the  time  required  to 
receive  payment  for  securities  sold,  but 
in  no  event  more  than  seven  days.  Loans 
effected  within  seven  days  of  each  other 
will  be  treated  as  separate  loan 
transactions  for  purposes  of  this 
condition. 

9.  Each  Interfund  Loan  may  be  called 
on  one  business  day's  notice  by  a 
lending  Fund  and  may  be  repaid  on  any 
day  by  a  borrowing  Fund. 

10.  A  Fund's  participation  in  the 
credit  facility  must  be  consistent  with 


its  investment  policies  and  limitations 
and  organizational  documents. 

11.  The  Administrative  Staff  will 
calculate  total  Fund  borrowing  and 
lending  demand  through  the  credit 
facility,  and  allocate  loans  on  an 
equitable  basis  among  the  Funds 
without  the  intervention  of  any  portfolio 
manger  of  the  Funds.  The 
Administrative  Staff  will  not  solicit  cash 
for  the  credit  facility  from  any  Fund  or 
prospectively  publish  or  disseminate 
loan  demand  data  to  portfolio  managers. 
The  Administrative  Staff  will  invest  any 
amount  remaining  after  satisfaction  of 
borrowing  demand  in  accordance  with 
the  standing  instructions  from  portfolio 
managers  or  return  remaining  amounts 
to  the  Funds. 

12.  SBC  Financial  will  monitor  the 
interest  rates  charged  and  the  other 
terms  and  conditions  of  the  Interfund 
Loans  and  will  make  a  quarterly  report 
to  the  Board  concerning  the 
participation  of  the  Funds  in  the  credit 
facility  and  the  terms  and  other 
conditions  of  any  extensions  of  credit 
under  the  facility. 

13.  The  Fund's  Board,  including  a 
majority  of  the  Independent  Trustees: 
(a)  Will  review  no  less  frequently  than 
quarterly  the  Fund's  participation  in  the 
credit  facility  during  the  preceding 
quarter  for  compliance  with  the 
conditions  of  any  order  permitting  the 
transactions;  (b)  will  establish  the  Bank 
Loan  Rate  formula  used  to  determine 
the  interest  rate  on  Interfund  Loans  and 
review  no  less  frequently  than  annually    - 
the  continuing  appropriateness  of  the 
Bank  Loan  Rate  formula,  and  (c)  will 
review  no  less  ft-equently  than  annually 
the  continuing  appropriateness  of  the 
Fund's  participation  in  the  credit 
facility. 

14.  In  the  event  an  Interfund  Loan  is 
not  paid  according  to  its  terms  and  the 
default  is  not  cured  within  two  business 
days  from  its  maturity  or  from  the  time 
the  lending  Fund  makes  a  demand  for 
payment  under  the  provisions  of  the 
Interfund  Lending  Agreement,  SBC 
Financial  will  promptly  refer  the  loan 
for  arbitration  to  an  independent 
arbitrator  selected  by  the  Board  of  any 
Fund  involved  in  the  loan  who  will 
serve  as  arbitrator  of'disputes 
concerning  Interfund  Loans.  The 
arbitrator  will  resolve  any  problem 
promptly,  and  the  arbitrator's  decision 
will  be  binding  on  both  Funds.  *  The 
arbitrator  will  submit,  at  least  annually, 
a  written  report  to  the  Board  of  each 
Fund  setting  forth  a  description  of  the 


'  If  the  dispute  involves  Fund  with  diflerent 
Boards,  the  Board  of  each  Fund  will  select  an 
independent  arbitrator  that  is  satisfoctory  to  each 
Fund. 


nature  of  any  dispute  and  the  actions 
taken  by  the  Funds  to  resolve  the 
dispute. 

15.  Each  Fund  will  maintain  and 
preserve  for  a  period  of  not  less  than  six 
years  from  the  end  of  the  fiscal  year  in 
which  any  transaction  under  the  credit 
facility  occurred,  the  first  two  years  in 
an  easily  accessible  place,  written 
records  of  all  such  transactions  setting 
forth  a  description  of  the  terms  of  the 
transaction,  including  the  amount,  the 
maturity  and  the  rate  of  interest  on  the 
loan,  the  rate  of  interest  available  at  the 
time  on  overnight  repurchase 
agreements  and  bank  borrowings,  the 
yield  of  any  Money  Market  Fund  in 
which  the  lending  Fund  could 
otherwise  invest  and  such  other 
information  presented  to  the  Fund's 
Board  in  connection  with  the  review 
required  by  conditions  12  and  13. 

16.  SBC  Financial  will  prepare  and 
submit  to  the  Board  of  each  Fund  for 
review  an  initial  report  describing  the 
operations  of  the  credit  facility  and  the 
procedures  to  be  implemented  to  ensure 
that  all  Funds  are  treated  fairly.  After 
the  commencement  of  operations  of  the 
credit  facility,  SBC  Financial  will  report 
on  the  operations  of  the  credit  facility  at 
the  quarterly  Board  meetings. 

In  addition,  for  two  years  following 
the  commencement  of  the  credit  facility, 
the  independent  public  accountant  for 
each  Fund  shall  prepare  an  annual 
report  that  evaluates  SBC  Financial's 
assertion  that  it  has  established 
procedures  reasonably  designed  to 
achieve  compliance  with  the  conditions 
of  the  order.  The  report  shall  be 
prepared  in  accordance  with  the 
Statements  on  Standards  for  Attestation 
Engagements  No.  3  and  it  shall  be  filed 
pursuant  to  Item  77Q3  of  Form  N-SAR. 
In  particular,  the  report  shall  address 
procedures  designed  to  achieve  the 
following  objectives:  (a)  That  the 
Interfund  Loan  Rate  will  be  higher  than 
the  Repo  Rate,  and  if  applicable,  the 
yield  of  the  Money  Market  Funds,  but 
lower  than  the  Bank  Loan  Rate;  (b) 
compliance  with  the  collateral 
requirements  as  set  forth  in  the 
application;  (c)  compliance  with  the 
percentage  limitations  on  interfund 
borrowing  and  lending;  (d)  allocation  of 
interfund  borrowing  and  lending 
demand  in  an  equitable  manner  and  in 
accordance  with  procedures  established 
by  the  Board;  and,  (e)  that  the  interest 
rate  on  any  Interfund  Loan  does  not 
exceed  the  interest  rate  on  any  third- 
party  borrowings  of  a  borrowing  Fund  at 
the  time  of  the  Interfund  Loan. 

After  the  final  report  is  filed,  a  Fund's 
external  auditors,  in  connection  with 
their  Fund  audit  examinations,  will 
continue  to  review  the  operation  of  the 
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credit  facility  for  compliance  with  the 
conditions  of  the  application  and  their 
review  will  form  the  basis,  in  part,  of 
the  auditor's  report  on  internal 
accounting  controls  in  Form  N-SAR. 

17.  No  Fund  will  participate  in  the 
credit  facility  upon  receipt  of  requisite 
regulatory  approval  unless  it  has  fully 
disclosed  in  its  SAI  all  material  facts 
about  its  intended  participation. 

18.  A  Fund's  borrowings  through  the 
credit  facility,  as  measiu-ed  on  the  day 
when  the  most  recent  loan  was  made, 
will  not  exceed  the  greater  of  125%  of 
the  Fund's  total  net  cash  redemptions 
and  102%  of  sales  fails  for  the  preceding 
seven  calendar  days. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Jill  M.  Peterson, 

Assistant  Secretary. 

(PR  Doc.  03-14562  Filed  6-9-03;  8:45  am) 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27684] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

June  4,  2003. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  under  provisions 
of  the  Act  and  rules  promulgated  under 
the  Act.  All  interested  persons  are 
referred  to  the  application(s)  and/or 
declaration{s)  for  complete  statements  of 
the  proposed  transaction(s)  summarized 
below.  The  application(s)  and/ or 
declaration(s)  and  any  amendment(s)  is/ 
are  available  for  public  inspection 
through  the  Commission's  Branch  of 
Public  Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
June  27,  2003,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identiiy  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  inihe 
matter.  After  June  27,  2003  the 
application(s)  and/or  declaration(s),  as 


filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Northeast  Utilities,  et  al.  (70-9755) 

Northeast  Utilities  ("NU"),  located  at 
174  Brush  Hill  Avenue,  West 
Springfield,  MA  01090-0010,  a 
registered  holding  company  under  the 
Act,  Northeast  Utilities  Service 
Company  ("NUSCO"),  its  wholly-owned 
service  company  subsidiary,  located  at 
107  Selden  Street,  Berlin,  CT  06307,  and 
NU's  wholly-owned  public-utility 
subsidiaries.  Western  Massachusetts 
Electric  Company  ("WMECO"),  located 
at  174  Brush  Hill  Avenue,  West 
Springfield,  MA  01090-0010,  The 
Connecticut  Light  and  Power  Company 
("CL&P"),  located  at  107  Selden  Street, 
Berlin,  CT  06307,  Holyoke  Water  Power 
Company  ("HWP"),  located  at  One 
Canal  Street,  Holyoke,  MA  01040, 
Public  Service  Company  of  New 
Hampshire  ("PSNH")  and  North      , 
Atlantic  Energy  Corporation  ("NAEC"), 
both  located  at  780  North  Commercial 
Street,  Manchester,  NH  03101, 
Northeast  Nuclear  Energy  Company 
("NNECO")  and  NU's  wholly-owned 
nonutility  subsidiaries,  NU  Enterprises, 
Inc.  ("NUEI"),  a  wholly-owned 
nonutility  holding  company  subsidiary 
of  NU  and  its  direct  and  indirect 
wholly-owned  subsidiaries.  Northeast 
Generation  Company  ("NGC"), 
Northeast  Generation  Services  Company 
("NGS"),  ES  Boulos  Company 
("Boulos"),  Woods  Electrical  Company, 
Inc.  ("Woods"),  Woods  Network 
Services,  Inc.  ("Woods  Network"), 
Select  Energy,  Inc.  ("Select  Energy"), 
Select  Energy  New  York,  Inc.  ("SENY"), 
Mode  1  Communications,  Inc.  ("Mode 
1");  Yankee  Energy  Sy.stem,  Inc. 
("YES"),  a  wholly-owned  holding 
company  subsidiary  exempt  under 
3(a)(1)  of  the  Act  by  rule  2  and  its 
wholly-owned  subsidiaries,  Yankee  Gas 
Services  Company  ("Yankee  Gas"),  a  gas 
public-utility,  Yankee  Energy  Financial 
Services  Company  ("Yemkee 
Financial"),  Yankee  Energy  Services 
Company  ("YESCO")  and  NorConn 
Properties,  Inc.  ("NorConn");  The  Rocky 
River  Realty  Company  ("RR")  and  The 
Quinnehtuk  Company  ("Quiruiehtuk"), 
all  located  at  107  Selden  Street,  Berlin, 
CT  06307;  Select  Energy  Services,  Inc., 
(formerly  HEC  Lie.)  ("SESl"),  located  at 
24  Prime  Parkway,  Natick,  MA  01760 
(collectively,  the  "Applicants"),  have 
filed  a-post-effective  amendment  to  their 
application-declaration  ("Application") 
under  sections  6(a),  7,  9(a),  10,  12(b),  32 
and  33  of  the  Act  and  rules  43,  53  and 
54, 


I.  Background 

NU  has  seven  public-utility  company 
subsidiaries,  CL&P,  WMECO,  PSNH, 
Yankee  Gas,  HWP,  NAEC  and  NNECO. 
CL&P,  WMECO  and  PSNH  engage, 
among  other  things,  in  the  sale  of 
electric  energy  at  retail  and  Yankee  Gas 
engages  in  the  sale  of  natural  gas  at 
retail.  Prior  to  the  sale  by  the  NU  system 
of  all  of  its  nuclear  assets,  NAEC  and 
NNECO  were  an  owner  and  a  manager, 
respectively,  of  various  nuclear 
generating  assets.  As  noted  above,  YES 
is  an  intrastate  exempt  holding 
company  subsidiary  of  NU.  CL&P, 
WMECO,  PSNH.  YES  and  Yankee  Gas 
are  referred  to  collectively  below  as  the 
"Utility  Borrowers." 

Applicant  nonutility  subsidiaries  of 
NU  are:  NUSCO,  the  NU  system  service 
company;  NGC,  an  exempt  wholesale 
generator  ("EWG");  NUEI,  a  nonutility 
holding  company;  RR,  Quinnehtuk  and 
NorConn,  e^ch  a  real  estate  cqmpany; 
SESI,  an  energy  services  company; 
Select.  SENY,  NGS,  Woods,  Boulos  and 
YESCO,  each  a  rule  58  company;  Mode 
1  and  Woods  Network,  each  an  exempt 
telecommunications  company  under 
section  34  of  the  Act  ("ETC");  and 
Yankee  Financial,  a  financial  services 
company.  The  Applicants,  with  the 
exception  of  NUSCO,  are  also  referred  to 
as  "Pool  Participants"  and  NU,  YES, 
Mode  1 .  Woods  Network  and  NGC  are 
referred  to  as  "Non-borrowing  Pool 
Participants." 

.  By  order  dated  December  28.  2000 
(the  "Prior  Order"),  the  Commission 
authorized  NU,  CL&P.  WMECO.  PSNH. 
YES  and  Yankee  Gas.  among  others,  to 
enter  into  short-term  unsecured  debt 
within  specified  limits  and  parameters 
through  June  30,  2003^.'  In  addition,  the 
Prior  Order  authorized  all  of  the 
Applicants,  except  NUSCO.  to  enter  into 
short-term  debt  transactions  with  NU 
and  to  extend  credit  to,  and  acquire 
promissory  notes  from,  one  another 
through  their  participation  in  the  NU 
Money  Pool.  The  Prior  Order  authorized 
NUSCO  to  administer  the  NU  Money 
Pool. 

Applicants  now  seek  the  following 
authorizations: 

1.  continuation  through  June  30,  2006 
(the  "Authorization  Period")  for  NU  and 
the  Utility  Borrowers  to  issue  short-term 
unsecured  debt  to  unaffiliated  third 
parties; 

2.  amendment  of  the  NU,  utility  and 
nonutility  subsidiary  dollar  limitations 
imposed  by  the  Prior  Order  upon  the 
short-term  borrowings  of  the  respective 
company,  whether  from  unaffiliated 
third  parties  or  the  NU  Money  Pool; 


'  Holding  Co.  Act  Release  No.  27328. 


34686 


Federal  Register /  Vol.  68.  No.  Ill /Tuesday.  June  10.  2003 /Notices 


3.  authorization  through  the 
Authorization  Period  for  the  Utility 
Borrowers  to  issue  short-term  secured 
debt,  pending  completion  of  the  record: 

4.  authorization  for  NU  and  the  Utility 
Borrowers  to  enter  into  interest  rate 
hedging  transactions  {"Interest  Rate 
Hedges'")  related  to  their  short-term  debt 
transactions: 

5.  continuation  through  June  30,  2004 
of  the  NU  Money  Pool,  with  NUSCO  as 
the  administrator: 

6.  participation  in  the  NU  Money  Pool 
by  those  companies  authorized  to 
participate  by  the  requested  order  and 
previous  orders,  subject  to  (a) 
amendment  of  the  NU  Money  Pool 
Agreement  to  provide  for  utility 
subsidiaries'  borrowing  priority  over 
Nonutility  Pool  Participants  and  (b)  the 
Applicants'  submission  to  the 
Commission  by  December  31.  2003  of  a 
feasibility  study  concerning  the  creation 
of  a  separate  money  pool  for  nonutility 
subsidiaries  of  NU;  , 

7.  participation  of  Boulos.  Woods  and 
SENY,  each  a  nonutility  subsidiary,  in 
the  NU  Money  Pool  both  as  lenders  and 
borrowers: 

8.  participation  of  Woods  Network  in 
the  NU  Money  Pool  solely  as  a  lender: 
and 

9.  addition  of  any  additional 
participants  to  the  Money  Pool. 

II.  The  Proposed  External  Financings 

A.  General  Terms  and  Conditions 

Financings  with  third  parties  by  NU 
and  the  Utility  Borrowers  will  be  subject 
to  the  following  conditions  ("Financing 
Parameters"):  (i)  the  effective  cost  of 
capital  on  short-term  debt  financings 
will  not  exceed  competitive  market  rates 
available  at  the  time  of  issuance  for 
securities  having  the  same  or  reasonably 
similar  terms  and  conditions  issued  by 
similar  companies  of  reasonably 
comparable  credit  quality,  provided  that 
in  no  event  will  the  effective  cost  of 
capital  on  short-term  debt  borrowings 
exceed  500  basis  points  over  the 
comparable  term  London  Interbank 
Offered  Rate,  and  (ii)  the  underwriting 
fees,  commissions  or  other  similar 
remuneration  paid  in  connection  with 
the  non-competitive  issue,  sale  or 
distribution  of  securities  requested  will 
not  exceed  the  greater  of  5%  of  the 
principal  or  total  amount  of  the 
securities  being  issued. 

B.  Use  of  Proceeds 

The  proceeds  from  the  short-term  debt 
of  NU  and  the  Utility  Borrowers 
authorized  by  the  Commission  pursuant 
to  this  Application  will  be  used  for  (i) 
general  corporate  purposes,  including 
investments  by  and  capital  expenditures 


of  NU  and  its  subsidiaries,  including, 
without  limitation,  the  funding  of  future 
investments  in  EWGs,  foreign  utility 
companies  (each  to  the  extent  permitted 
under  the  Act  or  Commission  order), 
rule  58  subsidiaries  and  ETCs,  (ii)  the 
repayment,  redemption,  refunding  or 
purchase  by  NU  or  any  subsidiary  of 
any  of  its  own  securities  from  non- 
affiliates  pursuant  to  rule  42,  and^iii) 
financing  working  capital  requirements 
of  NU  and  its  subsidiaries. 

C.  Short-Term  Debt  Limits 

The  Applicants  seek  external  short- 
term  debt  financing  authorization  for 
NU  and  the  five  Utility  Borrowers, 
subject  to  aggregate  limits  described 
below.  The  external  financing 
authorization  for  HWP,  NAEC  and 
NNECO  expires  on  June  30,  2003  and 
these  utility  subsidiaries'  authorisation 
will  be  limited  to  borrowings  through 
the  NU  Money  Pool,  also  described 
below.  The  short-term  debt  of  NU, 
CL&P,  WMECO,  PSNH,  HWP.  NAEC, 
NNECO,  YES  and  Yankee  Gas 
outstanding  at  any  one  time,  whether 
through  external  financings  (which 
authorization  expires  oil  )une  30,  2006) 
or  borrowings  through  the  NU  Money 
Pool  (which  authorization  expires  on 
June  30,  2004),  pursuant  to  the  authority 
requested  in  this  Application,  will  not 
exceed  the  following: 


Company 


NU 

CL&P  

WMECO 

PSNH 

HWP  

NAEC 

NNECO  ........ 

YES 

Yankee  Gas 


Aggregate 

limits 
(millions) 


$400 

2  375 

200 

3100 

5 

10 

10 

50 

100 


'CL&P's  aggregate  unsecured  debt  is  also 
restricted  by  charter  provisions  relating  to  its 
preferred  stock  CL&P  is  authorized  by  its  pre- 
ferred stockholders,  through  March  31,  2004, 
to  issue  securities  representing  unsecured  in- 
debtedness to  a  maximum  of  20%  of  its  cap- 
italization Based  on  its  capitalization  as  of  De- 
cember 31.  2C02,  CL&P  is  limited  to  $480  mil- 
lion of  unsecured  indebtedness,  whk:h  ex- 
ceeds ttie  authorization  sought  here. 


3  PSNH  aggregate  short-term  debt  is  re- 
stricted by  r^w  Hampshire  law  to  an  amount 
equal  to  10%  of  its  net  fixed  plant  without  fur- 
ther New  Hampshire  Public  Utilities  Commis- 
skxi  ( "NHPUC ")  approval.  Any  short-term  debt 
of  PSNH  in  excess  of  10%  of  net  fixed  plant 
would  require  NHPUC  approval  and  would  be 
exempt  from  this  Commission's  jurisdiction 
pursuant  to  rule  52(a)  PSNH  currently  has  ap- 
proval from  NHPUC  to  issue  up  to  $100  mil- 
Ikxi  in  short-term  debt,  whrch  is  in  excess  of 
10%  of  net  fixed  plant  debt  limit,  for  general 
corporate  purposes.  NHPUC  Order  23,841, 
November  9,  2001 .  However,  in  the  event  the 
NHPUC  order  is  revoked,  lapses  or  its  re- 
scirvjed  or  issuarKe  of  stxKl-term  debt  in  an 
amount  to  $1 00  million  is  not  exempt  pursuant 
to  rule  52,  PSNH  wishes  to  have  the  flexibility 
to  issue  such  debt  pursuant  to  this  Commis- 
skin's  authorizatk>n. 

With  respect  to  the  Utility  Borrowers, 
as  described  below,  these  limitations 
would  include  both  unsecured  and 
secured  debt  amounts. 

D.  Northeast  Utilities  Short-Term  Debt 

NU  requests  authority  to  issue  and 
sell,  through  the  Authorization  Period, 
short-term  unsecured  debt  in  an 
aggregate  principal  amount  at  any  time 
outstanding  not  to  exceed  $400  million. 
The  short-term  unsecured  debt  of  NU 
will  take  a  variety  of  forms,  including 
commercial  paper  and  notes  to  banks  or 
other  financial  institution^,  and  will  be 
on  terms  that  are  generally  available  to 
borrowers  with  comparable  credit 
ratings.  All  NU  short-term  unsecured 
debt  will  have  maturities  of  less  than 
one  year  from  the  date  of  issuance. 

Subject  to  its  short-term  debt  limit 
and  the  Financing  Parameters,  NU 
intends  to  renew  and  extend 
outstanding  short-term  debt  as  it 
matures,  to  refund  such  short-term  debt 
with  other  similar  short-term  debt,  to 
repay  such  short-term  debt  or  to 
increase  the  amount  of  its  short-term 
debt  from  time  to  time. 

E.  Utility  Borrowers'  Short-Term 
Unsecured  and  Secured  Debt 

The  Utility  Borrowers  request 
authority  to  issue  and  sell,  through  the 
Authorization  Period,  short-term 
unsecured  debt,  on  terms  that  are 
generally  available  to  borrowers  with 
comparable  credit  ratings,  subject  to  the 
applicable  debt  limits.  Financing 
Parameters  and  the  same  terms  as  are 
applicable  to  NU.  described  above.  In 
addition,  the  Utility  Borrowers  request 
the  Commission  to  reserve  jurisdiction, 
through  the  Authorization  Period,  over 
their  request  to  issue  and  sell  short-term 
secured  debt,  on  terms  that  are  generally 
available  to  borrowers  with  comparable 
credit  ratings,  pending  their  completion 
of  the  record.  In  all  other  respects  the 
proposed  short-term  secured  debt  would 
be  subject  to  the  applicable  debt  limits. 
Financing  Parameters  and.  to  the  extent 
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'  appropriate,  the  same  terms  as  are 
applicable  to  NU. 

Subject  to  the  applicable  short-term 
debt  limits  and  the  Financing 
Parameters,  discussed  above,  as  in  the 
case  of  NU,  the  Utility  Borrowers  intend 
to  renew  and  extend  outstanding  short- 
term  debt  as  it  matures,  to  refund  such 
short-term  debt  with  other  similar  short- 
term  debt,  to  repay  such  short-term  debt 
or  to  increase  the  amount  of  their  short- 
term  debt  from  time  to  time. 

ni.  Authorization  to  Engage  in  Interest 
Rate  Hedge  Transactions 

NU  and  the  Utility  Borrowers  also 
request  authorization  to  enter  into 
interest  rate  hedging  transactions  with 
respect  to  its  outstanding  indebtedness 
("Interest  Rate  Hedges"),  subject  to  the 
limitations  and  restrictions  below,  in 
order  to  reduce  or  manage  the  effective 
interest  rate  cost.  Interest  Rate  Hedges 
would  only  be  entered  into  with 
counterparties  ("Approved 
Counterparties")  whose  senior  debt 
ratings,  or  those  of  any  credit  support 
providers  guaranteeing  the  Approved 
Counterparties,  as  published  by 
Standard  &  Poor's  Rating  Group,  are 
equal  to  or  greater  than  BBB.  or  an 
equivalent  rating  from  Moody's  Investor 
Service  or  Fitch  IBCA.  or  through  on- 
exchange  transactions. 

Interest  Rate  Hedges  will  involve  the 
use  of  Hnancial  instruments  commonly 
used  in  the  capita!  markeis,  such  as 
options,  interest  rate  swaps,  locks,  caps, 
collars,  floors,  exchange-traded  futures 
and  options,  and  other  similar 
appropriate  instruments.  The 
transactions  would  be  for  fixed  periods 
and  stated  notional  amounts  as  are 
generally  accepted  as  prudent  in  the 
capital  markets.  In  no  case  will  the 
notional  principal  amount  of  any 
Interest  Rate  Hedge  exceed  that  of  the 
underlying  debt  instrument.  Neither  NU 
nor  the  Utility  Borrowers  will  engage  in 
speculative  transactions  within  the 
meaning  of  such  term  in  Statement  of 
Financial  Accounting  Standard  133,  as 
amended.  Transaction  fees, 
commissions  and  other  amounts 
payable  to  brokers  in  connection  with 
an  Interest  Rate  Hedge  will  not  exceed 
those  generally  obtainable  in 
competitive  markets  for  parties  of 
comparable  credit  quality.     ' 

IV.  The  NU  Money  Pool 

The  Applicants  request  authorization 
to  continue  the  NU  Money  Pool  through 
June  30,  2004,  with  NUSCO  as  the  NU 
Money  Pool  administrator.  The 
Applicants  also  request  continued 
participation  in  the  NU  Money  Pool  by 
those  companies  authorized  to 
participate,  subject  to  (a)  amendment  of 


the  NU  Money  Pool  Agreement  fo 
provide  for  utility  subsidiaries' 
borrowing  priority  over  Nonutility  Pool 
Participants  and  (b)  the  Applicants' 
submission  to  the  Commission  by 
December  31.  2003  of  a  feasibility  study 
concerning  the  creation  of  a  separate 
money  pool  for  nonutility  subsidiaries 
ofNU. 

The  Pool  Participants,  other  than  the 
Non-borrowing  Pool  Participants, 
request  authority  to  continue  to  enter 
into,  from  time  to  time,  short-term 
unsecured  debt  transactions  through  the 
NU  Money  Pool,  to  contribute  surplus 
funds  to  the  NU  Money  Pool  and  to  lend 
to  (and  acquire  promissory  notes  from) 
one  another  through  the  NU  Money 
Pool.  The  Non-borrowing  Pool 
Participants  also  request  authority 
solely  to  contribute  surplus  funds  and  to 
lend  to  the  Pool  Participants  through  the 
NU  Money  Pool.  ^ 

In  addition,  the  Apjplicants  seek 
authorization  for  Boulos,  Woods  and 
SENY  to  participate  in  the  Money  Pool, 
as  both  borrowers  and  lenders,  and  for 
Woods  Network, to  participate  in  the  NU 
Money  Pool,  solely  as  a  lender,  through 
June  30,  2004. 

Finally,  the  Nonutility  Pool 
Participants  request  authorization.to 
borrow  from  the  NU  Money  Pool  to  the 
following  limits:  Quinnehtuk  to  $10 
million,  NUEI  to  $100  million,  NGS  to 
$25  million.  Select  to  $200  million,  RR 
to  $30  million.  Yankee  Financial  to  $10 
million,  NorConn  to  $10  million, 
YESCO  to  $10  million,  SESI  (formeriy 
HEC.  Inc.)  to  $35  million,  Boulos  to  $10 
million.  Woods  to  $10  million  and 
SENY  to  $10  million. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authorfty. 
J.  Lynn  Taylor, 
Assistant  Secretary. 

(FR  Doc.  03-14563  Filed  6-9-03;  8:45  am) 
BILUNG  CODE  U10-01-P 
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[Release  No.  34-47956;  File  No.  SR-Amex- 
2003-29] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC 
Relating  to  Adoption  of  a  Per  Contract 
Licensing  Fee  for  Transactions  In 
Options  on  iShares  Lehman  1-3  Year 
Treasury  Bond  Fund  (SHY),  iShares 
Lehman  7-10  Year  Treasury  Bond 
Fund  (lEF),  and  iShares  Lehman  20^ 
Year  Treasury  Bond  Fund  (TLT) 

May  30,  2003.  .     . 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4- thereunder,  > 
notice  is  hereby  given  that  on  April  22, 
2003,  the  American  Stock  Exchange  LLC 
("Exchange"  or  "Amex  ")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  Amex.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Amex  proposes  to  amend  its  options 
fee  schedule  by  adopting  a  per  contract 
license  fee  in  connection  with  specialist 
and  registered  options  traders  ("ROTs") 
transactions  in  options  on  iShares 
Lehman  1-3  Year  Treasury  Bond  Fund 
(SHY),  iShares  Lehman  7-10  Year 
Treasury  Bond  Fund  (lEF),  and  iShares 
Lehman  20+  Year  Treasury  Bond  Fund 
(TLT)  (collectively,  the  "iShares 
Lehman  Treasury  Funds").' 

The  text  of  the  proposed  rule  change 
is  available  at  Amex  and  at  the 
Commission.  ; 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Amex  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


'  15  U.S.C.  78s(b){l). 
'17CFR240.19t>-4. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

I.  Purpose 

The  Exchange  has  entered  into 
numerous  agreements  with  issuers  and 
owners  of  indexes  for  the  purpose  of 
trading  options  on  certain  exchange- 
traded  hinds  ("ETFs").  Many 
agreements  require  the  Exchange  to  pay 
a  signiBcant  licensing  fee  to  issuers  or 
index  owners  as  a  condition  to  the 
listing  and  trading  of  these  ETF  options 
that  may  not  be  reimbursed.  In  an  effort 
to  recoup  the  costs  associated  with 
index  licenses,  the  Exchange  has 
previously  established  a  per  contract 
licensing  fee  for  specialists  and  ROTs 
that  is  collected  on  every  transaction  in 
designated  products  in  which  a 
specialist  or  a  ROT  is  a  party.  The 
licensing  fee  currently  imposed  on 
specialists  and  ROTs  is  as  follows:  (1) 
$0.10  per  contract  side  for  options  on 
the  Nasdaq- 100  Index  Tracking  Stock 
(QQQJ.  the  Nasdaq-100  Index  (NDX), 
the  Mini-NDX  (MNX),  and  the  iShares 
Goldman  Sachs  Corporate  Bond  Fund 
(LQD);  (2)  $0.09  per  contract  side  for 
options  on  the  iShares  Cohen  &  Steers 
Realty  Majors  hidex  Fund  (ICF):  and  (3) 
$0.05  per  contract  side  for  options  on 
the  S&P  100  iShares  (OEF). ' 

The  purpose  of  the  proposed  fee  is  for 
the  Exchange  to  recoup  its  costs  in 
connection  with  the  index  license  fee 
for  the  trading  of  options  on  the  iShares 
Lehman  Treasury  Funds.  The  proposed 
licensing  fee  will  be  collected  on  every 
option  transaction  of  the  iShares 
Lehman  Treasury  Funds  in  which  the 
specialist  or  ROT  is  a  party.  The 
Exchange  proposes  to  charge  $0.10  per 
contract  side  for  options  on  the  iShares 
Lehman  Treasury  Funds.  Accordingly, 
Amex  believes  that  requiring  the 
payment  of  a  per  contract  licensing  fee 
by  those  specialists  units  and  ROTs  that 
are  the  beneficiaries  of  the  Exchange's 
index  license  agreements  is  justified  and 
consistent  with  the  rules  of  the 
Exchange  and  the  Act.  In  addition,  the 
Exchange  believes  that  passing  the 
license  fee  (on  a  per  contract  basis] 
along  to  the  specialist(s)  allocated  the 
iShares  Lehman  Treasury  Fund  options 
and  the  ROTs  trading  such  products  is 
efficient  and  consistent  with  the  intent 
of  the  Exchange  to  pass  on  its  non- 
reimbursed costs  to  those  market 
participants  that  are  the  beneficiaries. 


Amex"  notes  that  in  recent  years  it  has 
increased  a  number  of  member  fees  to 
better  align  Exchange  fees  with  the 
actual  cost  of  delivering  services  and  to 
reduce  Exchange  subsidies  of  such 
services. ••  Amex  believes  that 
implementation  of  this  proposal  is 
consistent  with  the  reduction  and/or 
elimination  of  these  subsidies. 

The  Exchange  asserts  that  the 
proposed  license  fee  will  provide 
additional  revenue  for  the  purpose  of 
recouping  Amex's  costs  associated  with 
the  trading  of  options  on  the  iShares 
Lehman  Treasury  Funds.  In  addition, 
Amex  believes  that  this  fee  will  help 
allocate,  to  those  specialists  and  ROTs 
transacting  in  options  on  the  iShares 
Lehman  Treasury  Funds,  a  fair  share  of 
the  related  costs  of  off^ering  such 
options.  Accordingly,  the  Exchange 
believes  that  the  proposed  fee  is 
reasonable.^ 

2.  Basis 

The  Excharige  believes  the  proposed 
rule  change  is  consistent  with  section  6 
of  the  Act,'*  in  general,  and  with  section 
6(b)(4)  of  the  Act,'  in  particular,  in  that 
it  is  designed  to  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Amex  believes  that  the  proposed  rule 
change  will  impose  no  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  change 
has  become  effective  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Act«  and 
subparagraph  (0(2)  of  Rule  19b-4» 


'  See  Securities  Exchange  Act  Release  Nos.  45163 
(December  18.  2001).  66  FR  66958  (December  27, 
2001).  47432  (Match  3.  2003).  68  FR  11420  (March 
10.  2003)  and  47431  (March  3.  2003).  68  FR  11882 
(March  12,  2003). 


*  See  Securities  Exchange  Act  Release  Nos.  45360 
Oanuary  29.  2002).  67  FR  5626  (February  6.  2002). 
and  44286  (May  9.  2001).  66  FR  27187  (May  16. 
2001). 

*The  Exchange  represents  that  it  will  not  impose 
the  proposed  license  fee  on  any  transaction  if  the 
non-reimbursed  licensing  or  other  third-party  fee  is 
recouped  by  the  Exchange  via  another  Exchange  fee 
or  assessment.  Telephone  conversation  between 
leffrey  P.  Burns.  Associate  General  Counsel.  Amex. 
and  Frank  N.  Genco.  Attorney,  Division  of  Market 
Regulation.  Ommission.  on  May  22.  2003.^ 

•15  use.  78f. 

'  15  U.S.C.  78f(b)(4). 

•15U.S.C.  78s(b)(3)(A)(ii). 

•  17  CFR  240.19b-4(f)(2). 


thereunder,  because  it  establishes  or 
changes  a  due,  fee,  or  other  charge. 

At  any  time  within  60  days  of  April 
22.  2003,  the  Commission  may 
summarih'  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the. 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act.'" 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendnients,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2003-29  and  should  be 
submitted  by  July  1,  2003. 

For  the  Commission,  by  the  Division  of    • 
Market  Regulation,  pursuant  to  delegated 
authority." 
|iU  M.  Peterson, 
Assistant  Secretary. 

(FR  Doc.  03-14567  Filed  6-9-03;  8:45  ami 
BIUJNO  CODE  a010-01-P 
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of  HIing  and  Immadiate  Effecth/eness 
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Chicago  Stock  Exchange,  Incorporated 
To  Decrease  Certain  Technology  and 
Connectivity  Fees 

)une4,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


"»Sec  15  U.S.C.  78s(b)(3)(C). 
•'17  CFR  200.30-3(a)(12). . 
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("Act"),i  and  Rule  19b-4  thereunder.2 
notice  is  hereby  given  that  on  May  29. 
2003,  the  Chicago  Stock  Exchange, 
Incorporated  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
•Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  in  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Exchange  has  designated  this 
proposal  as  one  establishing  or  changing 
a  due.  fee,  or  other  charge  imposed  by 
the  CHX  under  Section  19(b)(3)(A)(ii)  of 
the  Act,3  which  renders  the  proposal 
effective  upon  filing  with  the 
Commission.  The  Commission  is  ^ 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
•   fitim  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sulistance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
membership  dues  and  fees  schedule 
("Schedule")  to  decrease  certain 
technology  and  connectivity  fees  ' 
charged  to  the  Exchange's  on-floor 
member  firms,  and  to  waive  those  fees 
for  the  month  of  June  2003.  The  text  of 
the  proposed  rule  change  is  available  at 
the  Commission  and  at  the  CHX. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose  ' 

The  CHX  proposes  to  amend  the 
Schedule  by  decreasing  the  charges 
assessed  to  on-floor  member  firms  for 
the  computer  equipment  and 
connectivity  that  the  Exchange 
provides,  and  by  waiving  the  fees  for 
this  technology  for  the  month  of  June 
2003. 

The  Exchange  made  changes  to  this 
section  of  the  Schedule  in  February 


2003,  decreasing  many  of  the  fees  and 
instituting  new  connectivity  fees.*  The 
new  charges  set  forth  in  the  instant 
proposed  rule  change  reflect  a  further 
decrease  in  the  amounts  charged  for  this 
equipment  and  connectivity  to  better 
reflect  the  costs  to  the  Exchange  of 
providing  both  this  technology  and  the 
services  associated  with  it,  and  to 
ensure  that  these  fees  do  not  have  an 
unintended  financial  impact  on  the 
Exchange's  member  firms.  The 
Exchange  also  seeks  to  waive  these 
otherwise-applicable  fees  for  the  month 
of  June  2003.  to  counteract,  to  some 
extent,  the  impact  of  the  initially  higher 
fees  instituted  in  February  2003. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
,  rule  change  is  consistent  with  section 
6(b)(4)  of  the  Act  ^  in  that  it  provides  for 
the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among  its 
members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self -Regulatdry  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  wrritten  comments  were  solicited 
or  received. 

m.  Date  of  Efifiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A){ii)  of  the  Act^  and 
subparagraph  (f)(2)  of  Rule  19b-4 
thereunder,^  because  it  involves  a  due. 
fee.  or  other  charge.  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 


consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary,     • 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  file  number 
SR-CHX-2003-14,  and  should  be 
submitted  by  July  1,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*" 

Jill  M.  Peterson, 

Assistant  Secretary. 

IFR  Doc.  03-14564  Filed  6-9-03;  8:45  am] 

BHXING  CODE  8010-01-P 


'15  U.S.C.  78s{b)(l). 
M7CFR240.19)>-4. 
ns  U.S.C.  78s(b)(3)(A)(ii).^ 


■*  See  Securities  Exchange  Act  Release  No.  47369 
(Februar>'  14.  2003).  68  FR  8788  (Februan'  25. 
2003)(SR'-CHX-2003-01  ). 

^15  U.S.C.  78f(b)(4).      , 

•^15  U.S.C.  78s(b)(3)(A)(ii). 

M7  CFR  24O.19b-4(0(2). 


SECURITIES  ANP  EXCHANGE . 
COMMISSION 

[Release  No.  34-47970;  File  No.  SR-NASO- 
2003-88] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effecth^eness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.,  To  Extend  the  Pilot  for 
the  Operation  of  ttte  Short  Sale  Rule  in 
a  Decimals  Environment 

June  3.  200.3. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  May  29, 
2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  subsidiary, 
the  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  Nasdaq.  Nasdaq  filed  the  proposal 
pursuant  to  Section  19(b)(3)(A)  of  the 


•'17CFR20g.30-3(a)(12). 
'  15  use.  78s(b)(l). 
2  17CFR240.19b-4. 
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Act.^  and  Rule  igb-llfKe)-*  thereunder, 
which  renders  the  proposal  effective 
upon  filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  extend  through 
December  1.  2003,  the  penny  ($0.01) 
legal  short  sale  standard  contained  in 
NASD  Interpretative  Material  3350 
("IM-3350")."^  Without  such  an 
extension  this  standard  would  terminate 
on  May  31.  2003.  Nasdaq  does  not 
propose  to  make  any  substantive 
changes  to  the  pilot:  the  only  change  is 
an  extension  of  the  pilot's  expiration 
date  through  December  1 ,  2003.  Nasdaq 
requests  that  the  Commission  waive 
both  the  5-day  notice  and  30-day 
operative  requirements  contained  in 
Rule  19b-4(f)(6){iii)«  of  the  Act.  If  such 
waivers  are  granted  by  the  Commission, 
Nasdaq  will  implement  this  rule  change 
immediately. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  its  proposal 
and  discussed  any  comments  it  received 
regarding  the  proposal.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
Nasdaq  has  prepared  summaries,  set 
forth  in  sections  A.  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  March  2.  2001.  the  Commission 
approved,  on  a  one-year  pilot  basis 
ending  March  1.  2002,^  Nasdaq's 
proposal  to  establish  a  $0.01  above  the 


'ISU.S.C:,  78s(b)(3)(A). 

■'17CFR240.19b-4{n(6) 

'•In  its  filing.  Nasdaq  inadvertently  referred  to 
text  changes  in  suhparngraph  (b)(1)  of  IM-3350 
instead  of  subparagraph  (b)(Z).  Recent  changes  to 
NASD  Rule  3350  and  IM-3350  renumbered 
subparagraph  (b)(1)  as  subparagraph  (b)(2).  See 
Securities  Exchange  Act  Release  No.  46999 
(December  13.  2002).  67  FR  78534  (December  24, 
2002).  Telephone  call  between  Gregory-  |.  Dumark. 
Division  of  Market  Regulation.  Commission,  and 
Thomas  P.  Mnran,  Office  of  General  Counsel, 
Nasdaq. 

»17CFR240.19b-4(f)(6)(iii). 

'  Securities  Exchange  Act  Release  No.  44030 
(March  2.  2001).  66  FR  14235  (March  9.  2001). 


bid  standard  for  legal  short  sales  in 
Nasdaq  National  Market  securities  as 
part  of  the  Decimals  Implementation 
Plan  for  the  Equities  and  Options 
Markets.  The  pilot  program  has  been 
continuously  extended  since  that  date 
and  is  currently  set  to  expire  on  May  31, 
2003."  Nasdaq  now  proposes  to  extend, 
through  December  1,  2003,  that  pilot 
program.  Extension  until  December  1st, 
will  allow  Nasdaq  and  the  Commission 
to  continue  to  evaluate  the  impact  of  the 
penny  short  sale  pilot  and  thereafter 
take  action  on  Nasdaq's  separate 
pending  proposal  to  make  the  penny 
short  sale  standard  permanent.^  If 
approved,  Nasdaq  would  continue 
during  the  pilot  period  to  require  NASD 
members  seeking  to  effect  "legal"  short 
sales  when  the  current  best  (inside)  bid 
displayed  by  Nasdaq  is  lower  than  the 
previous  bid,  to  execute  those  short 
sales  at  a  price  that  is  at  least  $0.01 
above  the  current  inside  bid  in  that 
security.  Nasdaq  believes  that 
continuation  of  this  pilot  standard 
appropriately  takes  into  account  the 
important  investor  protections  provided 
by  the  short  sale  rule  and  the  ongoing 
relationship  of  the  valid  short  sale  price 
amount  to  the  minimum  quotation 
increment  of  the  Nasdaq  market 
(currently  also  $0.01). 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A{b)(6)  of  the 
Act '"  in  that  it  is  designed  to:  (1) 
Promote  just  and  equitable  principles  of 
trade:  (2)  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to  and 
facilitating  transactions  in  securities:  (3) 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system:  and  (4)  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 


m.  Date  of  Effiictiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest: 

(ii)  impose  any  significant  burden  on 
competition:  and 

(iii)  become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest,  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  "  and  Rule  1 9b-^(f)(6) 
thereundef.'2  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Nasdaq  has  requested  that  the 
Commission  waive  both  the  S-day 
notice  and  the  30-day  operative  delay. 
The  Commission  believes  waiving  the  5- 
day  notice  and  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest. 
Acceleration  of  the  operative  date  will 
allow  the  pilot  to  continue 
uninterrupted  through  December  1,' 
2003,  and  will  provide  Nasdaq  and  the 
Commission  with  an  opportunity  to 
evaluate  the  impact  of  the  penny  short 
sale  pilot.  For  these  reasons,  the 
Commission  designates  the  proposal  to 
be  effective  and  operative  upon  filing 
with  the  Commission.' ' 

IV.  Solicitation  of  Comments 

interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 


"Securities  Exchange  Act  Release  No.  47309 
(February  4.  2003).  68  FR  6981  (February  11.  2003). 
«  See  SR-NASD  2002-09. 
'"15U.S.C.  78o-3(b)(6). 


"  15  IJ.S.C.  78s(b)(3)(A). 

"  17  CFR  240.19b-4(f)(6). 

"  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Conmiission  has 
considered  the  proposed  rules  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(fl.  "^ 
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Commission  and  any  person,  other  than 
those  that  may  be  withheld  fixini  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  Nasdaq.  All 
submissions  should  refer  to  file  number 
SR-NASD-2003-88  and  should  be 
submitted  by  July  1,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Jill  M.  Peterson. 

Assistant  Secretary. 

[FR  Doc.  03-14565  Fifed  6-9-03;  8:45  am] 

BILiJNG  CODE  S010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47965;  File  No.  SR-NYSE- 
2003-20] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  a  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.  Extending 
the  Pilot  Program  To  Disengage  NYSE 
Directs®  in  Five  Actively  Traded 
Stocks 

June  2,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder.2 
notice  is  hereby  given  that  on  May  28. 
2003.  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  the  "Exchange")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  NYSE.  The 
Exchange  has  filed  the  proposal  as  a 
"non-controversial"  rule  change 
pursuant  to  Section  19(b)(3)(A)(iii)of 
the  Exchange  Act,^  and  Rule  19b-4(f)(6) 
thereunder,"*  which  renders  the  proposal 
effective  upon  filing  with  the 
Commission.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fi'om  interested  persons. 


■•'17CFR200.3()-3(a)(12). 

>  15  U.S.C.  78.s(b)(1). 

*17CFR240.19b-4. 

'15  U.S.C.  78s(b)(3)(A). 

M  7  CFR  240. 1 9b-4(n(6)(iii). 

^The  NYSE  asked  the  Commission  to  waive  the 
30-day  operative  delay.  See  Rule  19l>-4(f)(6)(iii).  17 
CFR  240.19b-»(f)(6)(iii). 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  is  proposing  to  extend  its 
pilot  to  disengage  NYSE  Direct+e  in  five 
actively-traded  stocks  to  assess  the 
impact  of  autoquoting  ^  of  bids  and 
offers  in  connection  with  the  Exchange's 
initiative  to  disseminate  NYSE 
LiquidityQuote."  NYSE  also  proposes  to 
amend  the  language  in  NYSE  Rule  1000, 
which  originally  restricted  the  pilot  to  a 
one-week  period.  Below  is  the  text  of 
the  proposed  rule  change.  Proposed  new 
language  is  italicized;  proposed 
deletions  are  bracketed. 


Rule    1000 

Automatic  Execution  of  Limit  Orders 
Againi^  Orders  Reflected  in  NYSE 
Published  Quotation 

Only  straight  limit  orders  without  tick 
restrictions  are  eligible  for  entry  as  auto 
ex  orders.  Auto  ex  orders  to  buy  shall 
be  priced  at  or  above  the  price  of  the 
published  NYSE  offer.  Auto  ex  orders  to 
sell  shall  be  priced  at  or  below  the  .price 
of  the  NYSE  bid.  An  auto  ex  order  shall 
receive  an  immediate,  automatic 
execution  against  orders  reflected  in  the 
Exchange's  published  quotation  and 
shall  be  immediately  reported  as  NYSE 
transactions,  unless: 

(i)-(vi)  No  change. 

Auto  ex  orders  that  cannot  be 
immediately  executed  shall  be 
displayed  as  limit  orders  in  the  auction 
market.  An  auto  ex  order  equal  to  or 
greater  than  the  size  of  the  NYSE's 
published  bid  or  offer  shall  trade  against 
the  entire  published  bid  or  offer,  and  a 
new  bid  or  offer  shall  be  published 
pursuant  to  Rule  60(e).  The  unfilled 
bcilance  of  the  auto  ex  order  shall  be 
displayed  as  a  limit  order  in  the  auction 
market. 


''  NYSE  Rules  1000-1005  provide  for  the 
automatic  execution  of  limit  orders  of  1.099  shares 
or  less  against  the  Exchange's  disseminated  bid  or 
offer.  NYSE  Direct+  was  originally  filed  as  a  one- 
year  pilot.  See  Securities  Exchange  Act  Release  No. 
43767  (Dec.  22.  2000).  66  FR  834  (Januarv  4.  2001) 
(SR-NYSE-00-18).  The  Direct*  pilot  was 
subsequently  extended  for  an  additional  year  by 
Securities  Exchange  Act  Release  No.  45331  (January 
24.  2002),  67  FR  5024  (February  1,  2002)  (SR- 
NYSE-2001-50).  and  recently  extended  for  an 
additional  year  by  Securities  Exchange  Act  Release 
No.  46906  (November  25.  2002).  67  FR  72260 
(December  4.  2002)  (SR-NYSE-2002-47). 

='The  Exchange  will  autoquote  or  automatically 
update  the  NYSE's  highest  bid  or  lowest  offer 
whenever  a  limit  order  is  transmitted  to  the 
specialist's  book  at  a  price  higher  (lower)  than  the 
previously  disseminated  highest  (lowest)  bid  (offer). 

"  For  further  details  on  LiquidityQuote,  see 
Securities  Exchange  Act  Release  No.  47614  (April 
2,  2003).  68  FR  17140  (April  8,  2003)  (SR-NYSE- 
2002-55). 


During  a  [one-week]  pilot  program  in 
2003,  NYSE  Direct-*-  shall  not  be 
available  in  the  following  five  stocks: 
American  Express  (AXP),  Pfizer  (PFE), 
International  Business  Machines  (IBM). 
Goldman  Sachs  (GS).  and  Citigroup  (C). 
The  Exchange  will  announce  in  advance 
to  its  membership  the  time  [week]  the 
pilot  will  run. 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and ' 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
IVYSE  has  prepared  summaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's  '~~ 

Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  SR-NYSE-2003-10,  the 
Commission  approved  the  Exchange's 
proposed  rule  change  to  conduct  a  one- 
week  pilot  to  disengage  NYSE  Direct -t-  in 
five  actively-traded  stocks. «  The 
purpose  of  the  pilot  was  to  assess  the 
impact  of  autoquoting  bids  and  offers  in 
connection  with  the  Exchange's 
initiative  to  disseminate  NYSE 
LiquidityQuote. 'o  According  to  the 
NYSE,  the  pilot  was  initially  scheduled 
to  run  from  May  21,  2003  until  May  28, 
2003,  and  NYSE  LiquidityQuote  was 
initially  scheduled  to  begin  on  May  21, 
2003.  However,  the  Commission  issued 
an  order  granting  an  interim  stay  on  the 
implementation  of  NYSE 
LiquidityQuote  imtil  June  6,  2003." 

To  assess  the  impact  of  autoquoting 
bids  and  offers  in  connection  with  the 
liquidity  quote  initiative,  the  NYSE  is 
proposing  to  extend  the  pilot  until  hme 
20,  2003.  The  NYSE  believes  that 
continuing  the  pilot  will  provide 
continuity  and  avoid  starting  and 
stopping  the  disengagement  of  NYSE 
Direct-f-.  According  to  the  NYSE,  this      _=_ 
continuity  should  aid  in  the  learning 
process  for  NYSE  Floor  personnel. 


"  See  Securities  Exchange  Act  Release  No.  47793 
(May  2.  2003),  68  FR  25071  (May  9.  2003).  The 
stocks  are  American  Express  (AXP);  Pfizer  (PFE). 
International  Business  Machines  (IBM).  Goldman 
Sachs  (GS),  and  Citigroup  (C). 

'°  See  supra  note  7. 

' '  See  In  the  Matterpf  the  Application  of     ' 
Bloomberg  L.  P..  Securities  Exchange  Act  Release  - 
No.  47891  (May  20.  2003). 
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Further.  NYSE  proposes  to  amend  NYSE 
Rule  1000  to  reflect  that  the  pilot  is  not 
limited  to  a  one-week  period. 

2.  Statutory  Basis 

The  NYSE  believes  that  the  basis 
under  the  Act  for  this  proposed  rule 
change  is  Section  6(b)(5)  of  the  Act.'=« 
which  requires  that  an  exchange  have 
rules  that  are  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  would  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments 
regarding  the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  proposed  rule  change:  (i) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (ii)  does  not  impose  any 
significant  burden  on  competition;  and 
(iii)  does  not  become  operative  for  30 
days  (or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest)  after  the  date  of  the 
filing,  the  proposed  rule  change  has 
become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  "  and  Rule  19b- 
4(f)(6)  thereunder. '■•  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

The  NYSE  has  requested  a  waiver  of 
the  five-day  written  notice  and  the  30- 
day  operative  delay  requirements.  The 
Commission  believes  that  waiving  the 
five  day  pre-filing  requirement  and  the 
30-day  operative  delay  will  allow  the 
NYSE  to  continue,  without  undue 


interruption,  to  assess  the  impact  on  the 
autoquoting  of  bids  and  offers  in 
connection  with  the  LiquidityQuote 
initiative  in  five  actively-traded  stocks 
without  the  impact  of  NYSE  Direct+.^s 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written  " 

communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE. 

All  submissions  should  refer  to  SR- 
NYSE-2003-20  and  should  be 
submitted  by  July  1,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."" 
|ill  M.  Peterson, 
Assistant  Secretary. 

[FR  Doc.  0.3-14491  Filed  &-9-03;  8:45  am) 
BH.LING  cooe  aoio-oi-p 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47975;  File  No.  S^t-Ptilx- 
2003-25] 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Automatic  Price 
Improvement  for  Buy  Orders  in 
Securities  Exempt  for  the  Short  Sale 
Rule 

lune  4,  2003.  , 

I.  Introduction 

On  April  3.  2003,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Conunission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),'  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  Supplementary  Material  .07  to 
Phlx  Rule  229  to  modify  the  Exchange's 
Automatic  Price  Improvement  ("API") 
program  to  allow  specialists  to  choose  to 
improve  buy  orders  in  securities  that  are 
exempted  from  or  otherwise  not  subject 
to  the  "tick"  requirements  of  Rule  10a- 
1  under  the  Act  '  (the  "Short  Sale 
Rule").  The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  April  28,  2003.''  The 
Commission  received  no  comment 
letters  on  the  proposed  rule  change. 
This  order  approves  the  proposed  rule  ■• 
change. 

II.  Description  of  the  Proposal 

The  Exchange's  API  program  allows 
specialists  to  provide  automatic  price 
improvement  to  automatically 
executable  market  and  marketable  limit 
orders  in  New  York  Stock  Exchange. 
Inc.  and  American  Stock  Exchange  LLC 
("Amex")  listed  securities  received 
through  Phlx's  Automated 
Communication  and  Execution  System 
("PACE")  s  for  599  shares  or  less  of 


"MS  U.S.C.  78flb)(5). 
'115  U.S.C.  78s(b)(3)(A). 
"17  CFR  240.19b-4(f)(6). 


■'*  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

>"17  CFR  200.30-3(a)(12). 


'  15  U.S.C.  78s(b)(l).  ^  • 

'17CFR240.19b-4. 

'17CFR240.10a-l.  Paragraph  (a)  of  Rule  lOa-1 
covers  transactions  in  any  security  registered  on  a 
national  securities  exchange,  if  trades  in  such 
security  are  reported  pursuant  to  an  "effective 
transaction  reporting  plan"  ("Reported  Securities"). 
A  short  sale  of  a  Reported  Security  listed  on  a 
national  securities  exchange  may  not  be  effecied  at 
a  price  either:  (1)  below  the  last  reported  price  of 
a  transaction  reported  in  the  consolidated 
transaction  reporting  system  ("minus  tick"):  or  (2) 
at  the  last  reported  price  if  that  price  is  lower  than 
the  last  reported  diflerent  price  ("zero-mious 
ticli")." 

*  See  Securities  Exchange  Act  Release  No.  47714 
(April  22.  2003),  68  FR  22447. 

^  PACE  is  the  Exchange's  automated  order 
routing,  delivery,  execution  and  reporting  system 
for  listed  securities.  See  Phlx  Rule  229. 
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either  $.01  or  a  percentage  of  the  PACE 
Quote  when  the  order  is  received.^ 
Specialists  may  choose  to  offer  API  in 
each  individual  specialty  security.  If  a 
specialist  offers  API  in  an  individual 
secvu-ity,  then  the  specialist  must  offer  it 
to  all  customers  and  all  eligible  market 
orders  in  that  security.  Participation  in 
the  API  program  and  PACE  is  voluntary. 

Currently,  API  is  not  available  to 
certain  buy  orders  if  the  execution  price 
of  those  buy  orders  would  be  on  a 
minus  or  zero-minus  tick.''  The 
Exchange  has  proposed  to  amend 
Supplementary  Material  .07  to  Phlx 
Rule  229  to  modify  the  Exchange's  API 
program  to  allow  specialists  to  choose  to 
improve  buy  orders  in  securities  that  are 
exempted  from  or  otherwise  not  subject 
to  the  "tick"  requirements  of  the  Short 
Sale  Rule.8 

III.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.^  In  particular,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  of  the  Act.i"  which  requires, 
among  other  things,  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  to  protect  investors  and  the  public 
interest.  The  Commission  believes  that 
expanding  the  types  of  securities  that 
may  receive  API  to  include  those 
securities  that  are  not  subject  to  the 
"tick"  requirements  of  the  Short  Sale 
Rule  should  allow  customers  to  receive 
more  opportunities  for  price 
improvement. 

The  Exchange  has  stated  that  it  will 
issue  a  regulatory  circular  informing  its 
members  which  securities  are  currently 
exempt  bom  the  "tick"  requirements  of 
the  short  Sale  Rule  and  thus  available 
for  API  under  the  rule  change.  At  this 
time,  securities  that  trade  on  the 
Exchange  that  the  Commission  has 
exempted  from  the  "tick"  requirements 
of  the  Short  Sale  Rule  include 


"  See  Supplementary  Material  .07  to  Phlx  Rule 
229. 

'  See  Supplementary  Material  .07(c)(i)(A)  to  Phlx 
Rule  229. 

«17CFR240.10a-l. 

"In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

•"IS  U.S.C.  78f(b)(5). 


Exchange-Traded  Funds  ("ETFs")"  and 
certain  Trust  Issued  Receipts  ("TIRs").'^ 

IV.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  rules  and 
regulations  thereimder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,'^  that  the 
proposed  rule  change  (SR-Phlx-2003- 
25)  is  approved. 

For  tile  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  >■• 

Jill  M.  Peterson, 

Assistant  Secretary. 

[FR  Doc.  03-14566  Filed  6-9-03:  8:45  am) 

BILLING  COOE  8010-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3505] 
State  of  Illinois 
(Amendment  #2) 

In  accordance  with  a  notice  received 
from  the  Department  of  Homeland 
Security — Federal  Emergency 
Management  Agency,  effective  June  3, 
2003,  the  above  numbered  declaration  is 
hereby  amended  to  include  Union 
County  as  a  disaster  area  due  to 
damages  caused  by  severe  storms, 
tornadoes  and  flooding  occurring  on 
May  6  through  May  11,  2003. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  county  of 
Jackson  in  the  State  of  Illinois;  and 
Perry  Coimty  in  the  State  of  Missouri 
may  be  filed  until  the  specified  date  at 
the  previously  designated  location.  All 
other  counties  contiguous  to  the  above 
named  primary  counties  have  been 
previously  declared. 


"See,  e.g.,  letter  from  lames  A.  Brigagliano. 
Assistant  Director.  Division  of  Market  Regulation 
("Division"),  Commission,  to  Claire  P.  McGrath, 
Vice  President,  Amex.  dated  August  17. 

2001  ("Amex  Letter"):  letter  fixjm  Nancy  ).  Sanow. 
Assistant  Director,  Division,'Commission.  to  )ames 
F.  Duffy,  General  Counsel.  Amex.  dated  |anuarv  22. 
1993  (regarding  SPDRs  listed  on  the  Amex):  letter 
from  )ames  A.  Brigagliano,  Assistant  Director, 
Division,  Commission,  to  lames  F.  Duff\'.  General 
Counsel,  Amex,  dated  March  3,  1999  (regarding 
QQQs  listed  on  the  Amex). 

'^  See  letter  from  |ames  A.  Brigagliano,  Assistant 
Director,  Division,  Commission,  to  lanet  L.  Fisher. 
Cleary,  Gottlieb.  Steen  &  Hamilton,  dated  March  19. 

2002  (regarding  the  Biotech  Basket  Opportunity 
Exchangeable  Securities  series  ("BOXES")  traded 
on  the  Amex  and  Phlx).  In  order  to  be  exempt  from 
the  Short  Sale  Rule,  a  TIR  must  meet  certain  size, 
concentration,  and  ADTV  criteria.    » 

"  15  U.S.C.  78s(b)(2). 

'*  17  CFR  200.3O-3(a)(12). 


All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applic:ations  for  physical  damage  is  July 
14,  2003,  and  for  economic  injury  the 
deadline  is  February  17,  2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  June  4,  2003. 

Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  03-14541  Filed  6-9-03;  8:45  am] 

BILLING  COOE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3496] 


State  of  Kansas 

(Amendment  #2) 

In  accordance  with  a  notice  received 
from  the  Department  of  Homeland 
Security — Federal  Emergency 
Management  Agency,  effective  May  22. 
2003,  the  above  numbered  declaration  is^^ 
hereby  amended  to  include  Haskell. 
Meade  and  Seward  Counties  in  the  State 
of  Kansas  as  disaster  areas  due  to 
damages  caused  by  severe  storms, 
tornadoes  and  flooding  occurring  on 
May  4,  2003  and  continuing. 

In  addition,  application's  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Clark,  Finney.  Ford.  Grant,  Gray.  Kearny 
and  Stevens  in  the  State  of  Kansas;  and 
Beaver  and  Texas  Counties  In  the  State 
of  Oklahoma  may  be  filed  until  the 
specified  date  at  the  previously 
designated  location.  All  other  counties 
contiguous  to  the  above  named  primary 
counties  have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  July 
7,  2003,  and  for  economic  injur>'  the 
deadline  is  February  6,  2004. 

(Catalog  of  Federal  Domfestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  May  23,  2003. 

Herbert  L.  Nfitchell, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  03-14542  Filed  6-9-03:  8:45  am) 

BtLUNG  COOE  8025-01 -P 


OFRCE  OF  SPECIAL  COUNSEL 

Proposed  Information  Collection 
Activities;  Request  for  Comment 

agency:  U.S.  Office  of  Special  Counsel. 
action:  Notice. 

SUMMARY:  In  accordance  with  the    . 
requirements  of  the  Paperwork 
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Reduction  Act  of  1995  (44  U.S.C. 
chapter  35),  and  implementing 
regulations  at  5  CFR  part  1320.  this  is 
the  second  Federal  Register  notice 
published  by  the  U.S.  Office  of  Special 
Counsel  (OSC)  about  proposed 
information  collection  activities, 
consisting  of  two  forms  for  the 
collection  of  information  pursuant  to 
OSC  regulations  at  5  CFR  1800.1  (Filing 
complaint  of  prohibited  personnel 
practices  or  other  prohibited  activities) 
and  5  CFR  1800.2  (Filing  disclosures  of 
information).  OSC  is  requesting 
approval  from  the  Office  of  Management 
and  Budget  (OMB)  to  extend  the  use  of 
two  previously  approved  information 
collections:  (1)  Form  OSC-11 
(Complaint  of  Possible  Prohibited 
Personnel  Practice  or  Other  Prohibited 
Activity):  and  (2)  Form  OSC-12 
(Disclosure  of  Information),  as  revised. 
Both  forms  to  be  submitted  include 
minor  technical  edits  previously 
approved  by  OMB.  Form  OSC-11 
(complaint  form)  also  includes:  (1) 
revisions  to  three  consent  statements  in 
the  form:  (2)  the  addition  of  information 
on  OSC's  jurisdiction  over  employees  of 
the  Transportation  Security 
Administration;  (3)  revision  of  the 
format  of  the  cover  sheet  providing 
information  on  how  to  file  a  complaint; 
and  (4)  revision  of  the  format  for 
providing  information  on  disclosures 
alleged  to  have  been  the  basis  for 
whistleblower  retaliation.  OMB's 
current  approval  for  these  collections  of 
information  expires  on  August  31,  2003. 

On  March  10.  2003,  notice  of  this 
request  for  OMB  approval  with  a  request 
for  public  comment  was  published  in 
the  Federal  Register  at  68  FR  11442.  The 
notice  and  the  proposed  forms  were  also 
posted  on  OSC's  Web  site  (at  http:// 
www.osc.gov)  on  March  10.  2003.  No 
comments  on  these  information 
collections  were  received. 

Federal  employees,  other  federal 
agencies,  and  the  general  public  are 
invited  to  comment  on  OSC's 
information  collection  activities  relating 
to  possible  prohibited  employment 
practices  and  whistleblower  disclosures. 
DATES:  Comments  should  be  received  on 
or  before  July  10,  2003. 
ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  Information  and  Regulatory 
Affairs  at  the  Office  of  Management  and 
Budget,  725  Seventeenth  Street,  NW, 
Attention:  Desk  Officer  for  U.S.  Office  of 
Special  Counsel,  Washington.  E)C 
20503.  A  copy  of  any  comments  should 
also  be  sent  to  Kathiyn  Stackhouse, 
General  Law  Counsel,  Legal  Counsel 
and  Policy  Division,  U.S.  Office  of 
Special  Counsel.  1730  M  Street.  NW, 
Washington,  DC  20036-^505, 


FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  collections  of  information 
and  supporting  doc\imentation  are 
available  from  Kathryn  Stackhouse, 
General  Law  Counsel,  Legal  Counsel 
and  Policy  Division,  U.S.  Office  of 
Special  Counsel,  Planning  and  Advice 
Division,  1730  M  Street,  NW,  Suite  300, 
Washington,  DC  20036-4505;  telephone 
(202)  653-8971;  facsimile  (202)  653- 
5151. 

SUPPLEMENTARY  INFORMATION:  Comment 
is  requested  on  the  following  two 
collections  of  information: 

1.  Title  of  Collection:  Complaint  of 
Possible  Prohibited  Personnel  Practice 
or  Other  Prohibited  Activity. 

Agency  Form  Number.  OSC-1 1  (OMB 
Control  Number  3255-0002). 

Summary  of  the  Collection  of 
Information:  This  complaint  form  is 
required  for  use  by  current  and  former 
Federal  employees  and  applicants  for 
Federal  employment,  under  5  CFR 
1800.1,  to  submit  allegations  of  possible 
prohibited  personnel  practices  or  other 
prohibited  activity  for  investigation  and 
possible  prosecution  by  OSC,  except  for 
allegations  involving  the  Hatch  Act, 
which  may  be  submitted  by  providing 
the  information  described  at  5  CFR 
1800.1. 

Need  for  Information  and  Proposed 
Use:  This  information  is  needed  by  OSC 
to  investigate  and  seek  any  appropriate 
remedies  for  allegations  of  prohibited 
personnel  practices  and  other 
prohibited  activity,  pursuant  to  its 
statutory  authority  at  5  U.S.C.  1211,  ef 
seq. 

Likely  Respondents:  Current  and 
former  federal  employees,  and 
applicants  for  federal  employment. 

Estimated  Annual  Number  of 
Respondents:  1771. 

Frequency:  On  occasion. 

Estimated  Average  Burden  Per 
Respondent:  1  hour  and  15  minutes. 

Estimated  Annual  Burden:  2.214 
hours. 

2.  Title  of  Collection:  Disclosure  of 
Information. 

Agency  Form  Number:  OSC-12  (OMB 
Control  Number  3255-0002). 

SuiTinjary  of  the  Collection  of 
Information:  This  form  is  intended  for 
use  by  current  and  former  federal 
employees,  and  applicants  for  federal 
employment,  in  making  whistleblower 
disclosures  of  violations  of  any  law, 
rule,  or  regulation;  gross 
mismanagement;  a  gross  waste  of  funds; 
an  abuse  of  authority;  or  a  substantial 
and  specific  danger  to  public  health  or 
safety. 

Need  for  Information  and  Proposed 
Use:  This  information  is  needed  by  OSC 
to  review  whistleblower  disclosures  of 


wrongdoing  in  federal  agencies,  and  to 
refer  disclosures  in  appropriate  cases  to 
the  head  of  the  agency  involved  for 
investigation,  pursuant  to  its  statutory 
authority  at  5  U.S.C.  1211,  ef  seg. 

Likely  Respondents:  Current  and 
former  federal  employees,  and 
applicants  for  federal  employment. 

Estimated  Annual  Number  of 
Respondents:  475. 

Frequency:  On  occasion. 

Estimated  Average  Burden  Per 
Respondent:  1  hour. 

Estimated  Annual  Burden:  475  hours. 

The  two  proposed  forms  described 
above  are  available  on  OSC's  Web  site 
(at  http://www.osc.gov).  Consistent  with 
§§  1703  and  1705  of  the  Government 
Paperwork  Elimination  Act,  Public  Law 
105-277.  Title  XVII,  OSC  plans  to 
provide  submitters  with  the  option  of 
filing  complaints  and  disclosures 
electronically,  after  completion  of  the 
necessary  planning  and  implementation 
measures,  no  later  than  October  21, 
2003. 

Dated:  )une  2.  2003. 
William  E.  Reukauf, 

Acting  Special  Counsel. 

[FR  Doc.  03-14552  Filed  6-9-03;  8:45  am] 

BN.UNO  CODE  740S-01-S 


DEPARTMENT  OF  STATE 
[Public  Notice  4381] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "Marc 
Chagall" 

agency:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.),  Delegation  of  Authority  No.  234  of 
October  1,  1999,  and  Delegation  of 
Authority  No.  236  of  October  19,  1999, 
as  amended,  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"Marc  Chagall,"  imported  from  abroad 
for  temporary  exhibition  within  the 
United  States,  are  of  cultural 
significance.  The  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  owner.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  San  Francisco  Museum  of 
Modem  Art,  San  Francisco,  CA  from  on 
or  about  July  26,  2003  to  on  or  about 
November  4,  2003,  and  at  possible 
additional  venues  yet  to  be  determined. 
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is  in  the  national  interest.  Public  notice 
of  these  determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Carol  B. 
Epstein,  Attorney- Adviser,  Office  of  the 
Legal  Adviser,  U.S.  Department  of  State, 
(telephone:  202/619-6981).  The  address 
is  U.S.  Department  of  State.  SA-44,  301 
4th  Street,  SW.,  Room  700,  Washington, 
DC  20547-0001. 

Dated:  May  30,  2003. 
C.  Miller  Crouch, 

Principal  Deputy  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Department 
of  State. 

(FR  Doc.  03-14576  Filed  6-9-03;  8:45  am] 

BILLING  CODE  4710-Oe-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  the  Week  Ending  May  30, 2003 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  after  the  filing  of  the 
application. 

Docket  Number:  OST-2003-15275. 

Date  Filed:  May  27,  2003. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC31  South  0141  dated  23 
May  2003,  TC31  South  Pacific 
Expedited  Resolution  01 5 v.  Intended 
effective  date:  July  1 ,  2003. 

Dorothy  Y.  Beard, 

Chief,  Docket  Operations  &  Media 
Management,  Federal  Register  Liaison. 
[FR  Doc.  03-14584  Filed  6-9-03;  8:45  am] 
BILLING  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Docket  No.  FAA-200»-15361] 

Ultrawideband  Compatibility  Testing 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Federal  Aviation 
Administration,  Office  of  Spectrum 
Policy  and  Management,  is  conducting 
bench  tests  to  investigate  the  impact  of 
ultrawideband  emissions  on  selected 
aeronautical  systems  which  operate 
below  1  GHz  and  on  the  global 
positioning  system  (GPS).  Public 


comment  is  being  sought  on  the  test 
plans,  and  therefore  a  two  week 
comment  period  will  follow  the  date  of 
posting  of  this  notice.  Three  draft  test 
plans  cover  (1)  global  positioning 
system  (GPS)  receiver,  (2)  Air  Traffic 
Control  communication  receiver,  and  (3) 
other  navigation  receivers.  The  three 
test  plans  may  be  viewed  and 
downloaded  from  the  World  Wide  Web 
at:  http:www.faa.gov/ats/aaf/asr/library/ 
downloads.htm.  Click  on 
"ultrawideband".  The  documents  are 
available  in  both  MS  Word  and  Acrobat 
5  format. 

Comments  should  be  directed  to: 
UWB  Test  Plan  Comments,  FAA,  ASR- 
1,  800lndependence  Avenue,  SW., 
Washington,  DC  21591. 

Comments  can  also  be  send  by  e-mail 
to  Oscar.Alvarez@faa.gov. 
DATES:  Comments  will  be  accepted 
during  the  two  week  period  following 
publication  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Oscar  Alvarez,  FAA  Spectrum  Policy 
and  Management,  ASR-2,  800 
Independence  Ave.,  SW.,  Washington, 
DC  20591,  (202)  267-7531,  e-mail 
oscar.alvarez@faa.gov. 

Issued  in  Washington,  DC.  on  June  4,  2003. 
Donald  Willis,    ^ 
Manager,  Spectrum  Planning  and 
International  Division.  ASR-200,  Spectrum 
Policy  and  Management. 
(PR  Doc.  03-14587  Filed  6-9-03;  8:45  am] 

BILUNG  CODE  4910-1J-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Federal  Transit  Administratioiv 

Environmental  Impact  Statement: 
Pitltin,  Eagle  and  Garfield  Counties,  CO 

AGENCIES:  Federal  Highway 
Administration  (FHWA)  and  Federal 
Transit  Administration  (FTA)  and,  DOT. 
ACTION:  Revised  notice  of  intent. 

SUMMARY:  The  FHWA  and  FTA  are 
jointly  issuing  this  Revised  Notice  of 
Intent  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  not  be  prepared  for  a  proposed 
transportation  improvement  project 
'  along  State  Highway  82  in  the  counties 
of  Pitkin,  Eagle  and  Garfield,  Colorado. 
FOR  FURTHER  INFORMATION  CONTACT:  Eva 
LaDow  or  Edrie  Vinson,  FHWA 
Colorado  Division,  555  Zang  Street, 
Room  250,  Lakewood,  Colorado  80228. 
Telephone  (303)  969-6730  Extensions 
341  and  378,  respectively,  Dave 
Beckhouse,  FTA  Region  VIII,  216  16th 
Street,  Suite  650,  Denver,  Colorado 


80202.  Telephone  (303)  844-4266.  Tom 
Mauser,  CDOT  Modal  Planning.  4201  E. 
Arkansas  Ave.,  DTD  B-606,  Denver, 
Colorado  80222.  Telephone  (303>757- 
9768. 

SUPPLEMENTARY  INFORMATION:  On 
December  31,  1997nhe  Federal^Transit 
Administration  (FTA)  and  Federal 
Highway  Administration  (FHWA) 
published  a  Notice  of  Intent  to  prepeu^ 
an  Environmental  Impact  Statement 
(EIS)  for  proposed  transportation 
improvements  in  Pitkin,  Eagle,  and 
Garfield  Counties.  As  a  result  of  the  . 
study  effort  to  date,  no  major  federal 
action  is  being  proposed,  therefore  the 
FTA  and  FHVVA  are  terminating  their 
involvement  in  the  preparation  of  an 
EIS. 

Comments  or  questions  concerning 
this  proposed  action  should  be  directed 
to  the  Colorado  Department  of 
Transportation  at  the  address  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  May  23,  2003. 
William  C.  Jones, 

Division  Administrator,  Colorado  Division. 
Federal  Highway  Administration.  Lakewood. 
Colorado. 

Charles  Dolby, 

Assistant  Regional  Administrator.  Federal 
Transit  Administration,  Region  VIII.  Denver, 
Colorado. 

(FR  Doc.  03-14138  Filed  6-9-03:  8:45  am) 

BILUNG  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  No.  RSPA-03-14793  (Notice  No. 
03-6)1 

Hazardous  Materials:  Regulations  for 
the  Safe  Transport  of  Radioactive 
Material  (TS-R-1);  Public  Meeting 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice  of  public  meeting  and 
request  for  written  comments. 

SUMMARY:  RSPA  will  conduct  a  public 
meeting  and  accept  written  comments 
pertaining  to  63  proposed  changes  to  the 
International  Atomic  Energy  Agency's 
(IAEA)  Regulations  for  the  Safe 
Transport  of  Radioactive  Materials,  TS- 
R-1  ,  scheduled  for  revision  in  the  year 
2005.  Interested  persons  are  invited  to 
attend. 
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DATES:  Public  meeting.  The  public 
meeting  will  be  held  on  July  22.  2003 
from  9:30  a.m.  to  11:30  a.m. 

Comments.  Comments  must  be 
received  by  August  8,  2003. 
ADDRESSES:  Public  meeting.  The 
meeting  will  be  held  at  Department  of 
Transportation  Headquarters,  Nassif 
Building.  400  Seventh  Street,  SW., 
Washington  DC.  20590-0001.  in  room 
6244. 

Comments.  You  may  submit 
comments  identified  by  the  docket 
number  (RSPA-03-14793  (Notice  No. 
03-6))  by  any  of  the  following  methods: 

•  Web  Site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 

•  Fax:  1-202-493-2251. 

•  Mail:  Docket  Management  System: 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Nassif  Building, 
Room  PL-401.  Washington,  DC  20590- 
001. 

•  Hand  Delivery:  At  the  public 
meeting  held  July  22,  2003  or  to  the 
Docket  Management  System;  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building,  400  Seventh  Street,  SW.. 
Washington.  DC  between  9:00  am  and 
5:00  pm,  Monday  through  Friday, 
except  Federal  Holidays. 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
number  for  this  notice.  For  detailed 
instructions  on  submitting  comments, 
see  the  Public  Participation  heading  of 
the  Supplementary  Information  section 
of  this  document.  Note  that  all 
comments  received  will  be  posted 
without  change  to  http://dms.dot.gov 
including  any  personal  information 
provided.  Please  see  the  Privacy  Act 
heading  under  Supplementary 
Information. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  the  Docket 
Management  System  (see  ADDRESSES). 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rick  Boyle,  Office  of  Hazardous 
Material  Technology,  U.S.  Department 
of  Transportation,  Nassif  Building,  400 
Seventh  Street,  SW..  Washington  DC, 
20590-0001;  (202)  366-2993; 
rick.boyIe@rspa.dot.gov. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  purpose  of  this  meeting  is  to 
receive  public  conunents  on  the 
transport  regulation  changes  proposed 


by  the  International  Atomic  Energy 
Agency  (IAEA)  as  part  of  its  ongoing 
regulatory  review  process.  These 
comments  will  be  used  to  develop  U.S. 
positions  on  the  63  proposed  changes 
for  the  IAEA  regulatory  review  meeting 
scheduled  for  November  10-14,  2003,  in 
Bonn,  Germany.  The  public  is  invited  to 
attend  without  prior  notification.  Due  to 
heightened  security  measures  at  DOT 
Headquarters,  participants  are 
encouraged  to  arrive  early  to  allow  time 
to  undergo  the  security  checks 
necessary  to  obtain  access  to  the 
building. 

The  regulatory  changes  proposed  by 
IAEA  are  available  on  the  Internet  at 
http://hazmat.dot.gov/files/IAEA_TS-R- 
l_revjprop.pdf.  A  consolidated  draft  of 
the  endorsed  proposed  TS-R-1  revision 
may  be  downloaded  at  http:// 
hazmat.dot.gov/files/IAEA_TS-R- 
l_rev_draft.pdf.  Although  not  required, 
electronic  submission  using  the 
standard  comment  form  that  can  be 
downloaded  at  http://hazmat.dot.gov/ 
files/ comment Jorm_prop_chgs.doc  is 
preferred. 

II.  Public  Participation 

Comments  should  identify  the  docket 
number  (RSPA-03-14793  (Notice  No. 
03-6))  and  if  sent  by  mail,  comments  are 
to  be  submitted  in  two  copies.  Persons 
wishing  to  receive  confirmation  of 
receipt  of  their  comments  should 
include  a  self-addressed  stamped 
postcard.  Internet  users  may  access  all 
comments  received  by  the  U.S. 
Department  of  Transportation  at  http:// 
dms.dot.gov. 

m.  Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  1 1 ,  2000  (Volume 
65,  Number  70;  Pages  19477-78)  or  may 
visit  http://dms.dot.gov. 

Issued  in  Washington,  DC,  on  June  4,  2003. 
Robert  A.  McGuire, 
Associate  Administrator  for  Hazardous 
Materials  Safety. 

[PR  Doc.  03-14585  Filed  6-9-03;  8:45  am] 
BILUNQ  COOC  4«10-60-l> 


DEPARTMENT  OF  TRANSPORTATION 

Surfac*  Transportation  Board 
[Docket  No.  AB-167  (Sul»-No.  1094)A] 

Chelsea  Property  Owners — 
Abandonment — Portion  of  ttie 
Consolidated  Rail  Corporation's  West 
30th  Street  Secondary  Track  in  New 
York,  NY 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  public  hearing. 

SUMMARY:  The  Surface  Transportation 
Board  (Board)  will  hold  a  public  hearing 
in  this  case  on  Thursday,  July  24,  2003, 
in  New  York  City,  NY.  The  hearing  will 
provide  a  forum  for  interested  persons 
to  express  their  views  on  the  matters  at 
issue  in  this  proceeding.  Persons 
wishing  to  speak  at  the  hearing  should 
notify  the  Board  in  writing. 
DATES:  The  public  hearing  will  take 
place  on  Thursday,  July  24,  2003. 
Persons  wishing  to  speak  at  the  hearing 
should  file  with  the  Board  a  written 
notice  of  intent  to  participate  (and 
should  indicate  a  requested  time 
allotment)  as  soon  as  possible  but  no 
later  than  July  15,  2003.  Written 
statements  by  persons  participating  in 
the  hearing  may  be  submitted  prior  to 
the  hearing  but  are  not  required.  Persons 
wishing  to  submit  written  statements 
should  do  so  by  July  17,  2003. 
ADDRESSES:  An  original  and  10  copies  of 
all  notices  of  intent  to  participate,  and 
any  written  statements  should  refer  to 
Docket  No.  AB-167  (Sub-No.  1094)A, 
and  should  be  sent  to:  Surface 
Transportation  Board,  Attn:  Docket  No. 
AB-167  (Sub-No.  1094 )A.  1925  K  Street, 
NW.  Washington,  DC  20423-0001. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Joseph  Dettmar,  (202)  565-1609. 
[Federal  Information  Relay  Service 
(FIRS)  (Hearing  Impaired):  (800)  877- 
8339.) 

SUPPLEMENTARY  INFORMATION:  In  1992, 
the  Board's  predecessor,  the  Interstate 
Commerce t^mmission  (ICC),  agreed  to 
withdraw  its  jurisdiction  over  the 
Highline,^  a  1.45-mile  elevated  viaduct 
owned  by  Consolidated  Rciil 
Corporation  (Conrail)  in  New  York  City, 
NY.2  Chelsea  Property  Owners,  a  group 


'  Chelsea  Property  Owners — Alxin. — The  Consol. 
R.  Corp..  8  I.C.C.2d  773  (1992)  {Chelsea},  affd  sub 
nam.  Consolidated  Rail  Corp.  v.  ICC.  29  F.3d  706 
(D.C.  Cir.  1994)  (Conrail). 

'  The  Highline  is  an  elevated  steel  and  concrete 
viaduct  built  in  Lower  Manhattan  in  1930.  The 
Highline  rises  from  grade  level  on  steel  columns 
near  the  comer  of  34th  Street  and  Eleventh  Avenue 
just  to  the  north  of  the  Caemmerrer  West  Side  Yard: 
loops  around  the  Yard  before  turning  south  at  30th 
Street  near  Tenth  Avenue;  and  extends  south 
mostly  to  the  west  of  Tenth  Avenue  until 
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comprised  of  owners  of  property 
crossed  by  the  Highline,  had  sought  the 
withdrawal  to  enable  them  to  pursue 
condemnation  and  demolition  of  the 
viaduct.  The  ICC  conditioned  its  order 
on  CPO  agreeing  to  indemnify  Conrail 
for  all  demolition  costs  in  excess  of  $7 
million. 

Ten  years  later  in  August  2002,  CPO 
advised  the  Board  that  it  had  negotiated 
a  proposed  settlement  agreement  with 
Conrail,  CSX  Transportation.  Inc.  (CSX), 
and  the  other  i^il  interests,  and  with  the 
involved  governmental  interests.  CPO 
asked  the  Board  to  find  that  this 
agreement  satisfies  the  indemnity 
condition  imposed  by  the  ICC.  Friends 
of  the  Highline,  Inc.  has  filed  a  petition 
to  reopen  the  Chelsea  decision  based  on 
historic  and  environmental  grounds. 
The  City  of  New  York,  which  CPO 
evidently  expected  to  be  a  signatory  to 
the  proposed  agreement,  has  asked  the 
Board  instead  to  issue  a  certificate  of 
interim  trail  use  (CITU)  in  this  case.  A 
Cmj  would  permit  the  City  to  negotiate 
with  Conrail  to  preserve,  i.e.,  "rail 
bank"  the  Highline  pending  the 
viaduct's  possible  future  restoration  to 
rail  service.  Conrail  and  CSX  have  asked 
the  Board  to  determine  whether  it  has 
the  authority  to  issue  a  CITU  in  these 
circumstances. 

Date  of  Hearing.  The  hearing  will 
begin  at  2  p.m.  on  Thursday,  July  24. 
2003.  in  the  Federal  Conference  Center, 
in  the  Jacob  Javits  Federal  Building,  26 
Federal  Plaza.  New  York,  New  York, 
and  will  extend,  if  necessary  for  every 
person  scheduled  to  speak  to  be  heard, 
for  2  hours. 

Notice  of  Intent  To  Participate. 
Persons  wishing  to  speak  at  the  hearing 
should  file  with  the  Board  a  written 
notice  of  intent  to  participate,  and 
should  indicate  a  requested  time 
allotment,  as  soon  as  possible  but  no 
later  than  July  15,  2003. 

Written  Statements.  Persons  wishing 
to  submit  written  statements  should  do 
sobyjuly  17,  2003. 

Paper  Copies.  Persons  intending  to 
speak  at  the  hearing  and/or  to  submit 
written  statements  prior  to  the  hearing 
should  submit  an  original  and  10  paper 
copies,  respectively,  of  their  noUces 
and/or  written  statements. 

Board  Releases  Available  via  the 
Internet.  Decisions  and  notices  of  the 
Board,  including  this  notice,  are 


terminating  at  Gansevoort  Street.  The  Highline  was 
constructed  pursuant  to  easements  that  require 
Conrail  to  absorb  all  demolition  costs  when  the 
easements  terminate.  Abandonment  constitutes 
termination  under  the  easements.  For  a  history  of 
the  Highline.  see  Chelsea  Property  Owners — 
Aban.—The  Consol.  R.  Corp.,  7  I.C.C.2d  991,  992- 
94(1991). 


available  on  the  Board's  Web  site  at 
http://www.stb.dot:gov. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  himian 
environment  or  the  conservation  of 
energy  resources. 

Dated:  June  4,  2003. 

By  the  Board,  Vernon  A.  Williams, 
Secretary. 

Vernon  A.  Williams, 
Secretary. 

[PR  Doc.  03-14412  Filed  6-9-03;  8:45  am] 
BHJJNG  CODE  4»15-0(KP 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1120-POL 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
11.20-POL,  U.S.  Income  Tax  Return  for 
Certain  Political  Organizations. 
DATES:  Written  conunents  should  be 
received  on  or  before  August  11,  2003 
to  be  assured  of  consideration. 
APORESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Lamice  Mack  at 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224,  or  at  (202)  622- 
3179,  or  through  the  Internet  at 
Lamice.Mack@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  U.S.  Income  Tax  Return  for 
Certain  Political  Organizations. 

OMB  Number:  1545-0129. 

Fonn  Number:  1120-POL. 

Abstract:  Certain  politiceil 
organizations  file  Form  1120-POL  to 
report  the  tax  imposed  by  Internal 
Revenue  Code  section  527.  The  form  is 
used  to  designate  a  principal  business 
campaign  committee  that  is  subject  to  a 


lower  rate  of  tax  under  Code  section 
527(h).  IRS  uses  Form  1120-POL  to 
determine  if  the  proper  tax  was  paid. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Not-for-profit 
institutions.  ^ 

Estimated  Number  of  Respondents: 
6,527. 

Estimated  Time  Per  Respondent:  36 
hours.,  38  min. 

Estimated  Total  Annual  Burden 
Hours:  239,150. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  3,..2003. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
[PR  Doc.  03-14605  Filed  6-9-03;  8:45  am] 
BHJJNG  CODE  4S3(M>1-P 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Guidance  to  Federal  Financial 
Assistance  Recipients:  Providing 
Meaningful  Access  to  Individuals  Who 
Have  Limited  Englisti  Proficiency  In 
Compliance  With  Title  VI  of  the  Civil 
Rights  Act  of  1964 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  Executive 
Order  13166,  Improving  Access  to 
Service  for  Persons  with  Limited 
English  Proficiency  (LEP),  this  notice 
requests  comments  on  the  Department 
of  Veterans  Affairs  (VA)  draft  guidance 
on  improving  access  for  persons  with 
limited  English  proficiency  to  VA 
assisted  programs  and  activities. 
Executive  Order  13166,  requires  each 
Federal  agency  that  awards  Federal 
financial  assistance  to  publish  in  the 
Federal  Register  a  notice  containing 
Departmental  guidance  that  assists 
recipients  in  complying  with  obligations 
under  Title  VI  of  the  Civil  Rights  Act  of 
1964  and  Title  VI  regulations  to  ensure 
meaningful  access  to  Federally  assisted 
programs  and  activities  for  LEP  persons. 

DATES:  Comments  must  be  received  on 
or  before  July  10,  2003 
ADDRESSES:  Mail  or  hand-deliver 
written  comments  to:  Director, 
Regulations  Management  (OOREGl), 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW..  Room  1068, 
Washington.  DC  20420;  or  fax  comments 
to  (202)  273-9026;  or  e-mail  comments 
to  OGCReguIations@mail.va.gov. 
Comments  should  indicate  that  they  are 
submitted  in  response  to  "LEP 
Guidance".  All  comments  received  will 
be  available  for  public  inspection  in  the 
Office  of  Regulation  Policy  and 
Management.  Room  1158,  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday  (except  holidays).  Please 
call  202  273-9515  for  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tyrone  Eddins,  Office  of  Resolution 
Management  (08),  at  (202)  501-2801;  or 
Royce  Smith,  Office  of  General  Counsel 
(024).  at  (202)  273-6374,  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW..  Washington.  DC  20420. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  Executive  Order  13166  is  to 
eliminate,  under  Title  VI,  to  the 
maximum  extent  possible,  limited 
English  proficiency  (LEP)  as  an  artificial 
barrier  to  full  and  meaningful 
participation  by  beneficiaries  in  all 
Federally  assisted  and  Federally 
conducted  programs  and  activities.  The 


purpose  of  this  policy  is  to  further 
clarify  the  responsibilities  of  recipients 
of  Federal  financial  assistance  from  VA, 
and  assist  them  in  fulfilling  their 
responsibilities  to  LEP  persons, 
pursuant  to  Title  VI  and  Title  VI 
regulations.  The  policy  guidance 
explains  that  to  avoid  discrimination 
against  LEP  persons  on  the  ground  of 
national  origin,  recipients  must  take 
reasonable  steps  to  ensure  that  LEP 
persons  have  meaningful  access  to  the 
programs,  activities,  benefits,  services, 
and  information  those  recipients 
provide,  free  of  charge. 

On  March  14,  2002,  the  Office  of 
Management  and  Budget  (OMB)  issued 
a  Report  To  Congress  titled  "Assessment 
of  the  Total  Benefits  and  Costs  of 
Implementing  Executive  Order  No. 
13166:  Improving  Access  to  Services  for 
Persons  with  Limited  English 
Proficiency."  The  report  made  several 
recommendations  designed  to  minimize 
confusion  and  ensure  that  funds 
dedicated  to  LEP  services  will  provide 
meaningful  access  for  LEP  individuals. 
One  significant  recommendation  was 
the  adoption  of  uniform  guidance  across 
all  Federal  agencies,  with  flexibility  to 
permit  tailoring  to  each  agency's 
specific  recipients. 

In  a  memorandum  to  all  Federal 
funding  agencies,  dated  July  8,  2002, 
Assistant  Attorney  General  Ralph  Boyd 
of  the  Department  of  Justice's  (DOJ) 
Civil  Rights  Division  requested  that 
agencies  model  their  agency-specific 
guidance  for  recipients  after  Sections  I- 
VIII  of  DOJ's  June  18.  2002  guidance. 
Therefore,  this  proposed  guidance  is 
modeled  after  the  language  and  format 
of  DOJ's  revised,  final  guidance, 
"Guidance  to  Federal  Financial 
Assistance  Recipients  Regarding  Title  VI 
Prohibition  Against  National  Origin 
Discrimination  Affecting  Limited 
English  Proficient  Persons",  published 
June  18,  2002,  67  FR  41455. 

Because  this  Guidance  must  adhere  to 
the  Federal-wide  compliance  standards 
and  framework  detailed  in  the  model 
DOJ  LEP  Guidance  issued  on  June  18, 
2002,  VA  specifically  solicits  comments 
on  the  nature,  scope  and 
appropriateness  of  the  VA  specific 
examples  set  out  in  this  guidance 
explaining  and/or  highlighting  how 
those  consistent  Federal-wide 
compliance  standards  are  applicable  to 
recipients  of  Federal  financial  assistance 
through  VA. 

It  has  been  determined  that  the 
guidance  does  not  constitute  a 
regulation  subject  to  the  rulemaking 
requirements  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553. 

The  text  of  the  complete  guidance 
document  appears  below. 


Approved:  May  28,  2003.    , 
Anthony  J.  Principi, 

Secretary  of  Veterans  Affairs. 

Guidance  on  Executive  Order  13166, 
Limited  English  Proficiency  (LEP)  Title 
VI  Prohibition  Against  National  Origin 
Discrimination  In  Federally  Assisted 
Programs  , 

I.  Introduction 

Most  individuals  living  in  the  United 
States  read,  write,  speak  and  understand 
English.  There  are  many  ihdividuals, 
however,  for  whom  English  is  not  their 
primary  language.  For  instance,  based 
on  the  2000  census,  over  26  million 
individuals  speak  Spanish  and  almost  7 
million  individuals  speak  an  Asian  or 
Pacific  Island  language  at  home.  If  these 
individuals  have  a  limited  ability  to 
read,  write,  speak,  or  understand 
English,  they  are  limited  English 
proficient  (LEP).  While  detailed  data 
from  the  2000  census  has  not  yet  been 
released.  26%  of  all  Spanish-speakers, 
29.9%  of  all  Chinese-speakers,  and 
28.2%  of  all  Vietnamese-speakers 
reported  that  they  spoke  English  "not 
well"  or  "not  at  all"  in  response  to  the 
1990  census. 

Language  for  LEP  individuals  can  be 
a  barrier  to  accessing  important  benefits 
or  services,  understanding  and 
exercising  important  rights,  complying 
with  applicable  responsibilities,  or 
understanding  other  information 
provided  by  Federally  funded  programs 
and  activities.  The  Federal  Government 
funds  an  array  of  services  that  can  be 
made  accessible  to  otherwise  eligible 
LEP  persons.  The  Federal  Government 
is  committed  to  improving  the 
accessibility  of  these  programs  and 
activities  to  eligible  LEP  persons,  a  goal 
that  reinforces  its  equally  important 
commitment  to  promoting  programs  and 
activities  designed  to  help  individuals 
learn  English.  Recipients  should  not 
overlook  the  long-term  positive  impacts 
of  incorporating  or  offering  English  as 
Second  Language  (ESL)  programs  in 
parallel  with  language  assistance 
services.  ESL  courses  can  serve  as  an 
important  adjunct  to  a  proper  LEP  plan. 
However,  the  fact  that  ESL  classes  are 
made  available  does  not  obviate  the 
statutory  and  regulatory  requirement  to 
provide  meaningful  access  for  those 
who  are  not  yet  English  proficient. 
Recipients  of  Federal  financial 
assistance  have  an  obligation  to  reduce 
language  barriers  that  can  preclude 
meaningful  access  by  LEP  persons  to 
important  government  services.' 


■  VA  recognizes  that  many  recipients  had 
language  assistance  programs  in  place  prior  to  the 
issuance  of  Executive  Order  13166.  This  guidance 
provides  a  uniform  framework  for  a  recipient  to 
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This  policy  guidance  clarifies 
responsibilities,  under  existing  law,  of 
recipients  of  Federal  financial  assistance 
from  the  Department  of  Veterans  Affairs 
(VA)  to  provide  meaningful  access  to 
LEP  persons.  The  purpose  is  to  assist 
recipients  in  fulfilling  their 
responsibilities  to  provide  meaningful 
access  to  LEP  persons  under  existing 
law.  In  certain  circumstahces,  failure  to 
ensure  that  LEP  persons  can  effectively 
participate  in  or  benefit  from  Federally 
assisted  programs  and  activities  may 
violate  the  prohibition  under  Title  VI  of 
the  Civil  Rights  Act  of  1964,  42  U.S.C. 
2000d  and  Title  VI  regulations  against 
national  origin  discrimination.  This 
policy  guidance  clarifies  existing  legal 
requirements  for  LEP  persons  by 
providing  a  description  of  the  factors 
recipients  should  consider  in  fulfilling 
their  responsibilities  to  LEP  persons.^ 
These  are  the  same  criteria  VA  will  use 
in  evaluating  whether  recipients  are  in 
compliance  with  Title  VI  and  Title  VI 
regulations. 

As  with  most  government  initiatives, 
this  requires  balancing  several 
principles.  While  this  Guidance 
discusses  that  balance  in  some  detail,  it 
is  important  to  note  the  basic  principles 
behind  that  balance.  First,  we  must 
ensure  that  Federally  assisted  programs 
aimed  at  the  American  public  do  not 
leave  some  behind  simply  because  they 
face  challenges  communicating  in 
English.  This  is  of  particular  importance 
because,  in  many  cases,  LEP  individuals 
form  a  substantial  portion  of  those 
encountered  in  Federally  assisted 
programs.  Second,  we  must  achieve  this 
goal  while  finding  constructive  methods 
to  reduce  the  costs  of  LEP  requirements 
on  small  businesses,  small  local 
governments,  or  small  non-profits  that 
receive  Federal  financial  assistance. 

There  are  many  productive  steps  that 
the  Federal  Government,  either* 
collectively  or  as  individual  grant 
agencies,  can  take  to  help  recipients 
reduce  the  costs  of  language  services 
without  sacrificing  meaningful  access 
for  LEP  persons.  Without  these  steps, 
certain  smaller  grantees  may  well 


integrate,  formalize,  and  assess  the  continued 
vitality  of  these  existing  and  possibly  additional 
reasonable  efforts  based  on  the  nature  of  its  program 
or  activity,  the  current  needs  of  \he  LEP  population 
it  encounters,  and  its  prior  ex|}erience  in  providing 
language  services  in  the  community  it  serves. 

^This  policy  guidance  is  not  a  regulation  but 
rather  a  guide.  Title  VI  and  its  implementing 
regulations  require  that  recipients  take  respKinsible 
steps  to  ensure  meaningful  access  by  LEP  persons. 
This  guidance  provides  an  analytical  framework 
that  recipients  may  use  to  determine  how  best  to 
comply  with  statutory  and  regulatory  obligations  to 
provide  meaningful  access  to  the  benefits,  services, 
information,  and  other  important  portions  of  their 
programs  and  activities  for  individuals  who  are 
limited  English  proflcient. 


choose  not  to  participate  in  Federally 
assisted  programs,  threatening  the 
critical  functions  that  the  programs 
strive  to  provide.  To  that  end,  the  VA, 
in  conjunction  with  the  Department  of 
Justice  (DOJ),  plans  to  continue  to 
provide  assistance  and  guidance  in  this 
important  area,  bi  addition,  the  VA 
plans  to  work  with  DOJ,  recipients,  and 
LEP  persons  to  identify  and  share  model 
plans,  examples  of  best  practices,  and 
cost-saving  approaches  and  to  explore 
how  language  assistance  measures, 
resources  and  cost-containment 
approaches  developed  with  respect  to 
its  own  Federally  conducted  programs 
and  activities  can  be  effectively  shared 
or  otherwise  made  available  to 
recipients,  particularly  small 
businesses,  small  local  governments, 
and  small  non-profits.  An  interagency 
working  group  on  LEP  has  developed  a 
Web  site,  http://www.Iep.gov,  to  assist 
in  disseminating  this  information  to 
recipients.  Federal  agencies,  and  the 
communities  being  served. 

Many  commentators  have  noted  that 
some  have  interpreted  the  case  of 
Alexander  V.  Sandoval,  532  U.S.  275 
(2001),  as  impliedly  striking  down  the 
regulations  promulgated  under  Title  VI 
that  form  the  basis  for  the  part  of 
Executive  Order  13166  that  applies  to 
Federally  assisted  programs  and 
activities.  The  Department  of  Justice  and 
the  VA  have  taken  the  position  that  this 
is  not  the  case,  and  will  continue  to  do 
so.  Accordingly,  we  will  strive  to  ensure 
that  Federally  assisted  programs  and 
activities  work  in  a  way  that  is  effective 
for  all  eligible  beneficiaries,  including 
those  with  limited  English  proficiency. 

VA  is  comprised  of  three  distinct 
benefits  administrations:  Veterans 
Health  Administration  (VHA),  Veterans 
Benefits  Administration  (VBA)  and 
National  Cemetery  Administration 
(NCA).  Each  of  these  administrations 
has  programs  that  provide  Federal 
financial  assistance  to  recipients.  Each 
has  existing  Title  VI  program 
responsibilities  that  are  administered 
independent  of  each  other. 

VHA  administers  several  programs 
and  activities  that  receive  Federal 
financial  assistance  from  the  VA.  With 
more  than  163  VA  medical  centers 
nationwide,  VHA  manages  one  of  the 
largest  health  care  systems  in  the  United 
States.  VA  medical  centers  within  a 
Veterans  Integrated  Service  NetWork 
(VISN)  work  together  to  provide  , 
efficient,  accessible  health  care  to 
veterans  in  their  areas.  VHA  also 
conducts  research  and  education  and 
provides  emergency  medical 
preparedness. 

V^A  is  responsible  for  ensuring 
compliance  in  proprietary,  non-college 


educational  institutions  approved  to 
train  veterans  and/or  their  beneficiaries. 
VBA  also  provides  Benefits  and  services 
to  veterans  and  their  beneficiaries  ^ 
through  more  than  50  VA  regional 
offices.  Some  of  the  benefits  and 
services  provided  by  VBA  include 
compensation  and  pension,  education, 
loan  guaranty,  and  insurance. 

NCA  provides  Federal  assistance  to 
States  to  establish,  expand,  or  improve 
state  owned  or  established  veterans 
cemeteries.  The  State  Cemetery  Grants 
Program  (SCGP)  provides  t^iese  services 
to  eligible  state  veterans  cemeteries. 
NCA  is  responsible  for  providing  burial 
benefits  to  veterans  and  eligible 
dependents.  The  delivery  of  these 
benefits  involves  operating  120  national 
cemeteries  in  the  United  States  and 
Puerto  Rico,  providing  headstones  and 
grave  markers  worldwide,  administering 
the  State  Cemetery  Grants  program  that 
complements  the  national  cemeteries, 
and  administering  the  Presidential 
Memorial  Certificate  Program,  which 
provides  certificates  bearing  the 
President's  signature  to  the'  next  of  kin 
of  honorably  discharged,  deceased 
veterans. 

n.  Legal  Authority 

Section  601  of  Title  VI  of  the  Civil ' 
Rights  Act  of  1964,  42  U.S.C.  2000d, 
provides  that  no  person  shall  on  the 
grounds  of  race,  color,  or  national 
origin,  be  excluded  from  participation 
in.  be  denied  the  benefits  of,  or  be 
subjected  to  discrimination  under  any 
program  or  activity  receiving  Federal 
financial  assistance.  Section  602 
authorizes  and 'directs  Federal  agencies 
that  are  empowered  to  extend  Federal 
financial  assistance  to  any  program  or 
activity  to  effectuate  the  provisions  of 
(section  601j  *  *  *  by  issuing  rules, 
regulations,  or  orders  of  general 
applicability.  42  U.S.C.  2000d-l. 

VA  regulations  implementing  Title  VI, 
provide  in  38  CFR  at  part  18.3(b)  that 

(1)  A  recipient  under  any  program  to' 
which  this  part  applies  may  not, 
directly  or  through  contractual  or  other 
arrangements,  on  grounds  of  race,  color, 
or  national  origin: 

(i)  Deny  an  individual  any  service, 
financial  aid,  or  other  benefit  provided 
under  the  program; 

(ii)  Provide  any  service,  financial  aid, 
or  other  benefit  to  an  individual,  which 
is  different,  or  is  provided  in  a  different 
manner,  from  that  provided  to  others 
under  the  program. 

(2)  A  recipient,  in  determining  the 
types  of  services,  financial  aid,  or  other 
benefits,  or  facilities  which  will  be 
provided  under  any  such  program,  or 
the  class  of  individuals  to  whom,  or  the 
situations  in  which  such  services. 
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financial  aid  or  other  benefits,  or 
facilities  will  be  provided  may  not 
directly,  or  through  contractual  or  other 
arrangements,  utilize  criteria  or  methods 
of  administration  which  have  the  effect 
of  subjecting  individuals  to 
discrimination,  because  of  their  race, 
color  or  national  origin,  or  have  the 
effect  of  defeating  or  substantially 
impairing  accomplishment  of  the 
objectives  of  the  program  as  respects  to 
individuals  of  a  particular  race,  color  or 
national  origin."  (Emphasis  added. 
104(b)(2)). 

The  Supreme  Court,  in  Lau  v.  Nichols, 
414  U.S.  563  (1974),  interpreted 
regulations  promulgated  by  the  former 
Department  of  Health.  Education,  and 
Weifeire.  including  a  regulation  similar 
to  that  of  DOJ,  45  CFR  80.3(b)(2),  to  hold 
that  Title  VI  prohibits  conduct  that  has 
a  disproportionate  effect  on  LEP  persons 
because  such  conduct  constitutes 
national-origin  discrimination.  In  Lau,  a 
San  Francisco  school  district  that  had  a 
signiTicant  number  of  non-English 
speaking  students  of  Chinese  origin  was 
required  to  take  reasonable  steps  to 
provide  them  with  a  meaningful 
opportunity  to  participate  in  Federally 
funded  educational  programs. 

Executive  Order  13166,  "Improving 
Access  to  Services  for  Persons  with 
Limited  English  Proficiency,"  65  FR 
50121  (August  16,  2000),  was  issued  on 
August  11,  2000.  Under  that  order, 
every  Federal  agency  that  provides 
fmancial  assistance  to  non-Federal 
entities  must  publish  guidance  on  how 
their  recipients  can  provide  meaningful 
access  to  LEP  persons  and  thus  comply 
with  Title  VI  regulations  forbidding 
funding  recipients  from  "restrictfing]  an 
individual  in  any  way  in  the  enjoyment 
of  any  advantage  or  privilege  enjoyed  by 
others  receiving  any  service,  financial 
aid,  or  other  benefit  under  the  program" 
or  fi-om  "utilizlingl  criteria  or  methods 
of  administration  which  have  the  effect 
,of  subjecting  individuals  to 
discrimination  because  of  their  race, 
color,  or  national  origin,  or  have  the 
effect  of  defeating  or  substantially 
impairing  accomplishment  of  the 
objectives  of  the  program  as  respects 
individuals  of  a  particular  race,  color,  or 
national  origin." 

On  that  same  day,  DOJ  issued  a 
general  guidance  document  addressed 
to  Agency  Civil  Rights  Officers  setting 
forth  general  principles  for  agencies  to 
appl^  in  developing  guidance 
documents  for  recipients  pursuant  to 
the  Executive  Order  and  enforcement  of 
Title  VI  of  the  Civil  Rights  Act  of  1964, 
"National  Origin  Discrimination  Against 
Persons  With  Limited  English 
Proficiency,"  65  FR  50123  (August  16, 
2000)  ("DOJ  LEP  Guidance").  The 


Department  of  Justice's  role  under 
Executive  Order  13166  is  unique.  The 
Order  charges  DOJ  with  responsibility 
for  providing  LEP  Guidance  to  other 
Federal  agencies  and  for  ensuring 
consistency  among  each  agency-specific 
guidance.  Consistency  among 
Departments  of  the  Federal  Government 
is  particularly  important.  Inconsistency 
or  contradictory  guidance  could  confuse 
recipients  of  Federal  funds  and 
needlessly  increase  costs  without 
rendering  the  meaningful  access  for  LEP 
persons  that  this  Guidcmce  is  designed 
to  address. 

Subsequently,  Federal  agencies  raised 
questions  regarding  the  requirements  of 
the  Executive  Order,  especially  in  light 
of  the  Supreme  Court's  decision  in 
Alexander  v.  Sandoval,  532  U.S.  275 
(2001).  On  October  26,  2001,  Ralph  F. 
Boyd,  Jr.,  Assistant  Attorney  General  for 
the  Civil  Rights  Division,  issued  a 
memorandum  for  "Heads  of 
Departments  and  Agencies,  General 
Counsels  and  Civil  Rights  Directors." 
This  memorandum  clarified  and 
reaffirmed  the  DOJ  LEP  Guidance  in 
light  of  Sandoval. '  The  Assistant 
Attorney  General  stated  that  because 
Sandoval  did  not  invalidate  any  Title  VI 
regulations  that  proscribe  conduct  that 
has  a  disparate  impact  on  covered 
groups — the  types  of  regulations  that 
form  the  legal  basis  for  the  part  of 
Executive  Order  13166  that  applies  to 
Federally  assisted  programs  and 
activities — the  Executive  Order  remains 
in  force. 

VA's  policy  guidance  is  consistent 
with  and  is  issued  under  the  Title  VI 
and  the  Title  VI  regulations,  and  is  also 
consistent  with  the  August  11,  2000, 
DOJ  "Policy  Guidance  Document  on  , 
Enforcement  of  National  Origin 
Discrimination  Against  Persons  With 
Limited  English  Proficiency,"  65  FR 
50123  (August  16,  2000);  Executive 


'The  memorandum  noted  that  some 
commentators  have  interpreted  Sandoval  as 
impliedly  striking  down  the  disparate-impact 
regulations  promulgated  under  Title  VI  that  form 
the  basis  for  the  part  of  Executive  Order  13166  that 
applies  to  federally  assisted  programs  and  activities. 
See.  e.g..  Sandoval.  532  U.S.  at  286.  286  n.6  ("|W|e 
assume  for  purposes  of  this  decision  that  section 
602  confers  the  authority  to  promulgate  disparate- 
impact  regulations:  *   *   *  We  cannot  help 
observing,  however,  how  strange  it  is  to  say  that 
disparate-impact  regulatibns  are  inspired  by.  at  the 
service  of.  and  inseparably  intertwined  with  "Sec. 
601  •   •   •  when  Sec.  601  permits  the  very  behavior 
that  the  regulations  forbid.").  The  memorandum. 
however.*made  clear  that  DO)  disagreed  with  the 
commentators'  interpretation.  Sandoval  holds 
principally  that  there  is  no  private  right  of  action 
to  enforce  Title  VI  disparate-impact  regulations.  It 
did  not  address  the  validity  of  those  regulations  or 
Executive  Order  13166  or  otherwise  limit  the 
authority  and  responsibility  of  federal  grant 
agencies  to  enforce  their  own  implementing 
regulations. 


Order  13166;  and  the  DOJ  LEP  guidance 
issued  on  June  18,  2002.  67  FR  41457 
(June  18,  2002). 

III.  Who  Is  Covered? 

All  entities  that  receive  Federal 
financial  assistance  from  the  VA,  either 
directly  or  indirectly,  through  a  grant, 
contract  or  subcontract,  are  covered  by 
this  policy  guidance  (see  list  38  CFR, 
part  18,  appendix  A).  Covered  entities 
include  (1)  any  state  or  local  agency, 
private  institution  or  organization,  or  (2) 
any  public  or  private  individual  that 
operates,  provides,  or  engages  in 
activities,  and  that  receives  Federal 
financial  assistance."* 

The  term  Federal  financial  assistance 
to  which  Title  VI  applies  includes,  but 
is  not  limited  to,  grants  and  loans  of 
Federal  funds,  grants  or  donations  of 
Federal  property,  details  of  Federal 
personnel,  or  any  agreement, 
arrangement,  or  other  contract  which 
has  as  one  of  its  purposes  the  provision 
of  assistance.  Title  VI  prohibits 
discrimination  in  any  program  or 
activity  that  receives  Federal  financial 
assistance.  What  constitutes  a  program 
or  activity  covered  by  Title  VI  was 
clarified  by  Congress  in  1988,  when  the 
Civil  Rights  Restoration  Act  of  1987 
(CRRA)  was  enacted.  The  CRRA 
provides  that,  in  most  cases,  when  a 
recipient/covered  entity  receives 
Federal  financial  assistance  for  a 
particular  program  or  activity,  the 
recipient's  entire  operation  is  covered. 
This  is  true  even  if  only  one  part  of  the 
recipient  receives  the  Federal 
assistance. 

Example:  VA  provides  assistance  to  a  state 
agency  to  improve  a  pailicular  cemetery.  All 
of  the  operations  of  the  entire  state  agency, 
not  just  the  particular  cemetery  are  covered. 

Finally,  some  recipients  operate  in 
jurisdictions  in  which  English  has  been 
declared  the  official  language. 
Nonetheless,  these  recipients  continue 
to  be  subject  to  Federal  non- 
discrimination requirements,  including 
those  applicable  to  the  provision  of 
Federally  assisted  services  to  persons 
■  with  limited  English  proficiency. 

VHA  administers  several  programs 
and  activities  that  receive  Federal 
financial  assistance  from  the  VA.  All 
entities  that  receive  Federal  financial 
assistance  from  VA  are  listed  in  38  CFR, 
part  18,  appendix  A,  either  directly  or 
indirectly,  through  a  grant,  contract,  or 
subcontract,  are  covered  by  this  policy 
guidance.  Covered  entities  include  (1) 


■•  Pursuant  4o  Executive  Order  1 3 1 66.  the 
meaningful  access  requirement  of  the  Title  VI 
regulations  and  the  four-factor  analysis  set  forth  in 
the  VA  LEP  Guidance  are  to  additionally  apply  to 
the  programs  and  activities  of  federal  agencies, 
including  the  VA. 
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any  state  or  local  agency,  private 
institution  or  organization,  or  (2)  any 
public  or  private  individual  that 
operates,  provides,  or  engages  in  health, 
or  social  service  programs  and  activities, 
and  that  receives  Federal  financial 
assistance  from  VA  directly  or  through 
another  recipient/covered  entity. 

Examples  of  covered  entities  include, 
but  are  not  limited  to  hospitals;  nursing 
homes;  home  health  agencies;  managed 
care  organizations;  universities  and 
other  entities  with  health  or  social 
service  research  programs;  state,  county, 
and  local  health  agencies;  state 
Medicaid  agencies;  state,  county,  and 
local  welfare  agencies;  programs  for 
families,  youth  and  children;  Head  Start 
programs;  physicians;  and  other 
providers  who  receive  Federal  financial 
assistance  from  VA. 

VBA  is  responsible  for  ensuring 
compliance  in  proprietary,  non-college 
degree  granting  educational  institutions 
approved  to  train  veterans  and/or  their 
beneficiaries.  In  1968,  the  Attorney 
General  ruled  that  recipients  of  tuition 
or  other  payments  from  veterans  for 
education  programs  are  receiving 
Federal  financial  assistance.  The  U.S. 
District  Court  upheld  this  principle  in 
Bob  Jones  University,  et  at,  v.  Donald  E. 
Johnson,  396  F.  Supp.  597  (D.S.C.  1974), 
affd  529  F.2d  514  (4th  Cir.  1975). 

VBA  is  also  responsible  for  ensuring 
Title  VI  compliance  in  certain  education 
and  training  programs  funded  by  the 
U.S.  Department  of  Education  (ED). 
Under  a  delegation  agreement,  VA  has 
Title  VI  compliance  responsibilities  for 
ED-funded  proprietary  educational 
institutions,  except  those  operated  by  a 
hospital.  VA  is  also  delegated  Title  VI 
responsibility  for  post-secondary, 
nonprofit  educational  institutions,  other 
than  colleges  and  universities,  except  if 
operated  by  a  college,  university, 
hospital,  or  a  unit  of  State  or  local 
government.  VA's  LEP  guidance  applies 
only  to  recipients  for  whom  VA  has 
compliance  responsibility. 

VBA's  Title  VI  compliance 
responsibility  also  applies  to  recognized 
national  service  organizations  whose 
representatives  assist  veterans  in  the 
preparation,  presentation  and 
prosecution  of  claims  for  VA  benefits.  In 
December  1975,  DOJ's  "Interagency 
Report:  Evaluation  of  Title  VI 
Enforcement  at  the  Veterans 
Administration,"  concluded  that 
representatives  of  recognized  service 
organizations  afforded  the  use  of 
Federally-owned  property  provided  by 
VA  without  charge  are  recipients  of 
Federal  assistance..  These  service 
organizations  are  considered  recipients 
within  the  meaning  of  Title  VI. 
Recognized  national  veterans'  service 


organizations  and  State  emplojrment 
services  both  use  VA  office  space  and, 
therefore,  VA's  LEP  guidance  applies  to 
those  entities. 

VBA  recipients  receiving  Federal 
financial  assistance,  and  covered  by  the 
LEP  policy  guidance  include  but  are: 
Educational  institutions  whose 

programs  are  approved  for  training 
under  38  U.S.C,  chapters  30,  31, 
32,  35  and  10  U.S.C,  chapter  1613. 
Representatives  of  recognized  national 
veterans  service  organizations  who 
utilize  VBA  space  and  office 
facilities  (38  U.S.C.  5902(a)(2)). 
■  Representatives  of  State  employment 
services  who  utilize  VBA  space  and 
office  facilities  (38  U.S.C.  7725(1)). 
NCA  administers  the  State  Cemetery 
Grants  Program  (SCGP).  Examples  of 
covered  entities  include,  but  are  not 
limited  to:  Cemeteries;  state,  county  and 
local  agencies;  and  other  providers  who 
receive  Federal  financial  assistance  bora 
VA. 

rv.  Who  Is  a  Limited  English  Proficient 
Individual? 

Individuals  who  do  not  read,  write, 
speak,  or  understand  EngUsh  can  be 
limited  English  proficient,  or  "LEP" 
entitled  to  language  assistance  with 
respect  to  a  particular  type  of  service, 
benefit,  or  encounter. 

Examples  of  populations  likely  to 
include  LEP  persons  who  are 
encountered  and/or  served  by  VA 
recipients  and  should  be  considered 
when  planning  language  services 
include,  but  are  not  limited  to,  for 
example: 

— Persons  seeking  healthcare  services  or 
benefits; 

— Persons  seeking  access  to  veterans 
cemeteries,  including  family  members 
and  friends  of  deceased  veterans  and 
others  who  are  eligible  for  burial  in 
such  cemeteries; 

— Persons  seeking  educational,  training, 
including  spouses  and  children; 

— Persons  seeking  assistance  in  the 
preparation,  presentation,  and 
prosecution  of  claims  for  VA  benefits; 

— Other  persons  who  encounter  or  seek 
services,  benefits,  or  information  bora 
entities  receiving  Federal  financial 
assistance  from  VA. 

V.  How  Does  a  Recipient  Determine  the 
Extent  of  Its  Obligation  To  Provide  LEP 
Services? 

Recipients  are  required  to  take 
reasonable  steps  to  ensure  meaningful 
access  to  their  programs  and  activities 
by  LEP  persons.  While  designed  to  be  a 
flexible  and  fact-dependent  standard, 
the  starting  point  is  an  individualized 
assessment  that  balances  the  following 


four  factors:  (1)  The  number  or 
proportion  of  LEP  persons  eligible  to  be 
served  or  likely  to  be  encountered  by 
the  program  or  grantee;  (2)  the 
frequency  with  which  LEP  individuals 
come  in  contact  yvith  the  program;  (3) 
the.nature  and  importance  of  the 
program,  activity,  or  service  provided  by 
the  program  to  people's  lives;  and  (4) 
the  resources  available  to  the  grantee/ 
recipient  and  costs.  As  indicated  above, 
the  intent  of  this  guidance  is  to  find  a 
balance  that  ensures  meaningful  access 
by  LEP  persons  to  critical  services' while 
not  imposing  undue  burdens  on  small 
business,  small  local  governments,  or 
small  nonprofits. 

After  applying  the  above  four-factor 
analysis,  a  recipient  may  conclude  that 
different  language  assistance  measures 
are  sufficient  for  different  types  of 
programs  or  activities.  J"or  instance, 
some  of  a  recipient's  activities  will  be 
more  important  than  others  and/or  have 
greater  impact  on  or  contact  with  LEP 
persons,  and  thus  may  require  more  in 
the  way  of  language  assistance.  The 
flexibility  that  recipients  have  in 
addressing  the  needs  of  the  LEP 
populations  they  serve  does  not 
diminish,  and  should  not  be  used  to 
minimize,  the  obligation  that  those 
needs  be  addressed.  VA  recipients 
should  apply  the  follovdng  four  factors 
to  the  various  kinds  of  contacts  that  they 
have  with  the  public  to  assess  language 
needs  and  decide  what  reasonable  steps 
they  should  take  to  ensure  meaningful 
access  for  LEP  persons. 

(1)  The  Number  or  Proportion  of  LEP 
Persons  Served  or  Encountered  in  the 
Ehgible  Service  Population 

One  factor  in  determining  what 
language  services  recipients  should 
provide  is  the  number  or  proportion  of 
LEP  persons  from  a  particuiar  language 
group  served  or  encountered  in  the 
eligible  service  population.  The  greater 
the  number  or  proportion  of  these  LEP 
persons,  the  more  likely  language 
services  are  needed.  Ordinarily,  persons 
"eligible  to  be  served,  or  likely  to  be 
directly  affected,  by"  a  recipient's 
program  or  activity  are  those  who  are 
served  or  encountered  in  the  eligible 
service  population.  This  population  will 
be  program-specific,  and  includes 
persons  who  are  in  the  geographic  area 
that  has  been  approved  by  a  Federal 
grant  agency  as  the  recipient's  service 
area.  However,  where,  for  instance,  a 
VA  facility  serves  a  large  LEt* 
population,  the  appropriate  service  area 
is  most  likely  the  area  serviced  by  the  , 
facility,  and  not  the  entire  population 
served  by  the  department.  Where  no 
service  area  has  previously  been 
approved,  the  relevant  service  area  may 
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be  that  which  is  approved  by  state  or 
local  authorities  or  designated  by  the 
recipient  itself,  provided  that  these 
designations  do  not  themselves        ' 
discriminatorily  exclude  certain 
populations.  When  considering  the 
number  or  proportion  of  LEP 
individuals  in  a  service  area,  recipients 
should  consider  LEP  parent(s)  wh^n 
their  English- proficient  or  LEP  minor 
children  and  dependents  encounter  the 
legal  system. 

Recipients  should  first  examine  their 
prior  experiences  with  LEP  encounters 
and  determine  the  breadth  and  scope  of 
language  services  that  were  needed.  In 
conducting  this  analysis,  it  is  important 
to  include  language  minority 
populations  that  are  eligible  for  their 
programs  or  activities  but  may  be  under 
served  because  of  existing  language 
barriers.  Other  data  should  be  consulted 
to  refine  or  validate  a  recipient's  prior 
experience,  including  the  latest  census 
data  for  the  area  served,  data  from 
school  systems  and  from  community 
organizations,  and  data  from  state  and 
local  governments. 

The  focus  of  the  analysis  is  on  lack  of 
English  proficiency,  not  the  ability  to 
speak  more  than  one  language.  Note  that 
demographic  data  may  indicate  the  most 
frequently  spoken  languages  other  than 
English  and  the  percentage  of  people 
who  speak  those  languages  speak  or 
understand  English  less  than  well.  Some 
of  the  most  commonly  spoken  languages 
other  than  English  may  be  spoken  by 
people  who  are  also  overwhelmingly 
proficient  in  English.  Thus,  they  may 
not  be  the  languages  spoken  most 
frequently  by  limited  English  proficient 
individuals.  When  using  census  data, 
for  instance,  it  is  important  to  focus  in 
on  the  languages  spoken  by  those  who 
are  not  proficient  in  English. 
Community  agencies,  school  systems, 
religious  organizations,  legal  aid 
entities,  and  others  can  often  assist  in 
identifying  populations  for  whom 
outreach  is  needed  and  who  would 
benefit  from  the  recipients'  programs 
and  activities  were  language  services 
provided. 

(2)  The  Frequency  With  Which  LEP 
Individuals  Come  in  Contact  With  the 
Program 

Recipients  should  assess,  as 
accurately  as  possible,  the  frequency 
with  which  they  have  or  should  have 
contact  withjan  LEP  individual  from 
different  language  groups  seeking 
assistance.  The  more  frequent  the 
contact  with  a  particular  language 
group,  the  more  likely  that  enhanced 
language  services  in  that  language  are 
needed.  The  steps  ihat  are  reasonable 
for  a  recipient  tiiat  serves  a  LEP  person 


on  a  one-time  basis  will  be  very     , 
different  than  those  expected  from  a 
recipient  that  serves  LEP  persons  daily. 
It  is  also  advisable  to  consider  the 
frequency  of  different  types  of  language 
contacts.  For  example,  frequent  contacts 
with  Spanish-speaking  people  who  are 
LEP  may  require  certain  assistance  in 
Spanish.  Less  frequent  contact  with 
different  language  groups  may  suggest  a 
different  and  less  intensified  solution.  If 
a  LEP  individual  accesses  a  program  or 
service  on  a  daily  basis,  a  recipient  has 
greater  duties  than  if  the  same 
individual's  program  or  activity  contact 
is  unpredictable  or  infrequent.  But  even 
recipients  that  serve  LEP  persons  on  an 
unpredictable  or  infrequent  basis  should 
use  this  balancing  analysis  to  determine 
what  to  do  if  an  LEP  individual  seeks 
services  under  the  program  in  question. 
This  plan  need  not  be  intricate.  It  may 
be  as  simple  as  being  prepared  to  use 
one  of  the  commercially  available 
telephonic  interpretation  services  to 
obtain  immediate  interpreter  services.  In 
applying  this  standard,  recipients 
should  take  care  to  consider  whether 
appropriate  outreach  to  LEP  persons 
could  increase  the  frequency  of  contact 
with  LEP  language  groups. 

(3)  The  Nature  and  Importance  of  the 
Program,  Activity,  or  Service  Provided 
by  the  Program 

The  more  important  the  activity, 
information,  service,  or  program,  or  the 
greater  the  possible  consequences  of  the 
contact  to  the  LEP  individuals,  the  more 
likely  language  services  are  needed.  The 
obligation  to  communicate  with  a 
person  seeking  medical  services  differs, 
for  example,  from  those  to  provide 
voluntary  recreational  progranmiing.  A 
recipient  needs  to  determine  whether 
denial  or  delay  of  access  to  services  or 
information  could  have  serious  or  even 
life-threatening  implications  for  the  LEP 
individual.  Decisions  by  a  Federal,  state, 
or  local  entity  to  make  an  activity 
compulsory,  such  as  access  to  important 
benefits  and  services  can  serve  as  strong 
evidence  of  the  program's  importance. 

(4)  The  Resources  Available  to  the 
Recipient  and  Costs 

.A  recipient's  level  of  resources  and 
the  costs  that  would  be  imposed  on  it 
may  have  an  impact  on  the  nature  of  the 
steps  it  should  take.  Smaller  recipients 
with  more  limited  budgets  are  not 
expected  to  provide  the  same  level  of 
language  services  as  larger  recipients 
with  larger  budgets.  In  addition, 
"reasonable  steps"  may  cease  to  be 
reasonable  where  the  costs  imposed 
substantially  exceed  the  benefits. 

However,  resource  and  cost  issues  can 
often  be  reduced  by  technological 


advances,  the  sharing  of  language 
assistance  materials  and  services  among 
and  between  recipients,  advocacy 
groups,  and  Federal  grant  agencies,  and 
reasonable  business  practices.  Where      i 
appropriate,  training  bilingual  staff  to 
act  as  interpreters  and  translators, 
information  sharing  through  industry 
groups,  telephonic  and 
videoconferencing  interpretation 
services,  pooling  resources  and 
standardizing  documents  to  reduce 
translation  needs,  using  qualified 
translators  and  interpreters  to  ensure 
that  documents  need  not  be  late  and 
that  inaccurate  interpretations  do  not 
cause  delay  or  other  costs,  centralizing 
interpreter  and  translator  services  to 
achieve  economies  of  scale,  or  the 
formalized  use  of  qualified  community 
volunteers,  for  example,  may  help 
reduce  costs.  Recipients  should 
carefully  explore  the  most  cost-effective 
means  of  delivering  competent  and 
accurate  language  services  before 
limiting  services  due  to  resource 
concerns.  Large  entities  and  those 
entities  serving  a  significant  number  or 
proportion  of  LEP  persons  should 
ensure  that  their  resource  limitations  are 
well-substantiated  before  using  this 
factor  as  a  reason  to  limit  language 
assistance.  Such  recipients  may  find  it 
useful  to  be  able  to  articulate,  through 
documentation  or  in  some  other 
reasonable  maimer,  their  process  for 
determining  that  language  services 
would  be  limited  based  on  resources  or 
costs.  Small  recipients  with  limited 
resources  may  find  that  entering  into  a 
bulk  telephonic  interpretation  service 
contract  will  prove  cost  effective. 

This  four-factor  analysis  necessarily 
implicates  the  "mix"  of  LEP  services 
required.  Recipients  have  two  main 
ways  to  provide  language  services:  Oral 
interpretation  either  in  person  or  via 
telephone  interpretation  service 
(hereinafter  "interpretation")  and 
written  translation  (hereinafter 
"translation").  Oral  interpretation  can 
range  from  on-site  interpreters  for 
critical  services  provided  to  a  high 
volume  of  LEP  persons  to  access 
through  commercially  available 
telephonic  interpretation  services. 
Written  translation,  likewise,  can  range 
from  translation  of  an  entire  document 
to  translation  of  a  short  description  of 
the  document.  In  some  cases,  language 
services  should  be  made  available  on  an 
expedited  basis  while  in  others  the  LEP 
individual  may  be  referred  to  another 
office  of  the  recipient  for  language 
assistance. 

The  correct  mix  should  be  based  on 
what  is  both  necessary  and  reasonable 
in  light  of  the  four-factor  analysis.  For 
instance,  a  healthcare  recipient 
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operating  in  a  largely  Hispanic 
neighborhood  may  need  immediate  oral 
interpreters  available  and  should  give 
serious  consideration  to  hiring  some 
bilingual  staff.  (Of  course,  many  have 
already  made  such  arrangements.)  In 
contrast,  there  may  be  circumstances 
where  the  importance  and  nature  of  the 
activity  and  number  or  proportion  and 
frequency  of  contact  with  LEP  persons 
may  be  low  and  the  costs  and  resources 
needed  to  provide  language  services 
may  be  high — Such  as  in  the  case  of  a 
voluntary  general  public  tour  of  a 
veterans'  social  facility — in  which  pre- 
arranged language  services  tor  the 
particular  service  may  not  be  necessary. 
Regardless  of  the  type  of  language 
service  provided,  quality  and  accuracy 
of  those  services  can  be  critical  in  order 
to  avoid  serious  consequences  to  the 
LEP  person  and  to  the  recipient. 
Recipients  have  substantial  flexibility  in 
determining  the  appropriate  mix. 

VI.  Selecting  Language  Assistance 
Services 

Recipients  have  two  main  ways  to 
provide  language  services:  Oral  and 
written  language  services.  Quality  and 
accuracy  of  the  language  service  is 
critical  in  order  to  avoid  serious 
consequences  to  the  LEP  person  and  to 
the  recipient. 

Oral  Language  Services  (Interpretation) 

Interpretation  is  the  act  of  listening  to 
something  in  one  language  (source 
language)  and  orally  translating  it  into 
another  language  (target  language). 
Where  interpretation  is  needed  and  is 
reasonable,  recipients  should  consider 
some  or  all  of  the  following  options  for 
providing  competent  interpreters  in  a 
timely  manner: 

Competence  of  Interpreters.  When 
providing  oral  assistance,  recipients 
should  ensure  competency  of  the 
language  service  provider,  no  matter 
which  of  the  strategies  outlined  below 
are  used.  Competency  requires  more 
than  self-identification  as  bilingual. 
Some  bilingual  staff  and  community 
volunteers,  for  instance,  may  be  able  to 
communicate  effectively  in  a  different 
language  when  communicating 
information  directly  in  that  language, 
but  not  be  competent  to  interpret  in  and 
out  of  English.  Likewise,  they  may  not 
be  able  to  do  written  translations. 

Competency  to  interpret,  however, 
does  not  necessarily  mean  formal 
certification  as  an  interpreter,  although 
certification  is  helpful.  When  using 
interpreters,  recipients  should  ensure 
that  they: 
— Demonstrate  proficiency  in  and 

ability  to  communicate  information 

accurately  in  both  English  and  in  the 


other  language  and  identify  and 
employ  the  appropriate  mode  of 
interpreting  (e.g.,  consecutive, 
simultaneous,  sununarization,  or  sight 
translation); 

— Have  knowledge  in  both  languages  of 
any  specialized  terms  or  concepts 
peculiar  to  the  entity's  program  or 
activity  and  of  any  particularized 
vocabulary  and  phraseology  used  by 
the  LEP  person;  ^ 

^Understand  and  follow  confidentiality 
and  impartiality  rules  to  the  same 
extent  the  recipient  employee  for 

.  whom  they  are  interpreting  and/or  to 
the  extent  their  position  requires. 

— Understand  and  adhere  to  their  role  as 
interpreters  without  deviating  into  a 
role  as  counselor,  legal  advisor,  or 
other  roles. 

Some  recipients  may  have  additional 
self-imposed  requirements  for 
interpreters.  Where  individual  rights 
depend  on  precise,  complete,  and 
accurate  interpretation  or  translations, 
particularly  in  the  contexts  of  hearings, 
the  provision  of  healthcare,  or  the 
provision  of  other  vital  services  or 
exchange  of  vital  information,  the  use  of 
certified  interpreters  is  strongly 
encouraged.  For  those  languages  in 
which  no  formal  accreditation  or 
certification  currently  exists,  such 
entities  should  consider  a  formal 
process  for  establishing  the  credentials 
of  the  interpreter.  Where  such 
proceedings  are  lengthy,  the  interpreter 
will  likely  need  breaks  and  team 
interpreting  may  be  appropriate  to 
ensure  accuracy  and  to  prevent  errors 
caused  by  mental  fatigue  of  interpreters. 

While  quality  and  accuracy  of 
language  services  is  critical,  the  qualit)' 
and  accuracy  of  language  services  is 
nonetheless  part  of  the  appropriate  mix 
of  LEP  services  required.  "The  quality 
and  accuracy  of  language  services  in  a 
prison  hospital  emergency  room,  for 
example,  must  be  extraordinarily  high, 
while  the  quality  and  accuracy  of 
language  services  in  a  bicycle  safety 
class  need  not  meet  the  same  exacting 
standards. 

Finally,  when  interpretation  is  needed 
and  is  reasonable,  it  should  be  provided 


^Many  languages  have  "regionalisms."  or 
differences  in  usage.  For  instance,  a  word  thai  may 
be  understood  to  mean  something  in  Spanish  for 
someone  from  Cuba  may  not  be  so  understood  by 
someone  from  Mexico.  In  addition,  because  there 
may  be  languages,  which  do  not  have  an 
appropriate  direct  interpretation  of  some  medical  or 
benefits-related  terms,  the  interpreter  should  be  so 
aware  and  be  able  to  provide  the  most  appropriate 
interpretation.  The  interpreter  should  likely  make- 
the  recipient  aware  of  the  issue  and  the  interpreter 
and  recipient  can  then  work  to  develop  a  consistent 
and  appropriate  set  of  descriptions  of  these  terms 
in  that  language  that  can  be  used  again,  when 
appropriate. 


in  a  timely  manner.  To  be  meaningfully . 
effective,  language  assistance  should  be 
timely.  While  there  is  no  single 
definition  of  "timely"  applicable  to  all 
types  of  interactions  at  all  times  by  all 
types  of  recipients,  one  clear  guide  is 
that  the  language  assistance  should  be 
provided  at  a  time  and  place  that  avoids 
the  effective  denial  of  the  service, 
benefit,  or  right  at  issue  or  the 
imposition  of  an  undue  burden  on  or 
delay  in  important  rights,  benefits!  or 
services  to  the  LEP  person.  For  example, 
when  the  timeliness  of  services  is 
important,  such  as  with  certain 
activities  of  DOJ  recipients  providing 
law  enforcement,  health,  and  safety 
services,  and  when  important  legal 
rights  are  at  issue,  a  recipient  would 
likely  not  be  providing  meaningful 
access  if  it  had  one  bilingual  staff 
person  available  one  day  a  week  to 
provide  the  service.  Such  conduct 
would  likely  result  in  delays  for  LEP     • 
persons  that  would  be  significantly 
greater  than  those  for  English  proficient 
persons.  Conversely,  where  access  to  or 
exercise  of  a  service,  benefit,  or  right  is 
not  effectively  precluded  by  a 
reasonable  delay,  language  assistance 
can  likely  be  delayed  for  a  reasonable 
period. 

Hiring  Bilingual  Staff.  When 
particular  languages  are  encountered 
often,  hiring  bilingual  staff  offers  one  of 
the  best,  and  often  most  economical, 
options.  Recipients  can.  for  example,  fill 
public  contact  positions,  such  as  91 1 
operators,  police  officers,  guards,  or 
program  directors,  with  staff  that  are 
bilingual  and  competent  to 
communicate  directly  with  LEP  persons 
in  their  language.  If  bilingual  staff  is 
also  used  to  interpret  between  English 
speakers  and  LEP  persons,  or  to  orally 
interpret  written  documents  from 
English  into  another  language,  they 
should  be  competent  in  the  skill  of 
interpreting.  Being  bilingual  does  not 
necessarily  mean  that  a  person  has  the 
ability  to  interpret.  In  addition,  there 
may  be  times  when  the  role  of  the 
bilingual  employee  may  conflict  with 
the  role  of  an  interpreter.  Effective 
management  strategies,  including  any 
appropriate  adjustments  in  assignments 
and  protocols  for  using  bilingual  staff, 
can  ensure  that  bilingual  staff  are  fully 
and  appropriately  utilized.  When 
bilingual  staff  cannot  meet  all  of  the 
language  service  obligations  of  the 
recipient,  the  recipient  should  turn  to 
other  options. 

Hiring  Staff  Interpreters.  Hiring 
interpreters  may  be  most  helpful  where 
there  is  a  frequent  need  for  interpreting 
services  in  one  or  more  languages. 

Contracting  for  Interpreters.  Contract 
interpreters  may  be  a  cost-effective 


34704 


Federal  Register/ Vol.  68,  No.  Ill /Tuesday,  June  10,  2003 /Notices 


option  when  there  is  no  regular  need  for 
a  particular  language  skill.  In  addition 
to  commercial  and  other  private 
providers,  many  community-based 
organizations  and  mutual  assistance 
associations  provide  interpretation 
services  for  particular  languages. 
Contracting  with  and  providing  training 
regarding  the  recipient's  programs  and 
processes  to  these  organizations  can  be 
a  cost-effective  option  for  providing 
language  services  to  LEP  persons  from 
those  language  groups. 

Using  Telephone  Interpreter  Lines. 
Telephone  interpreter  service  lines  often 
offer  speedy  interpreting  assistance  in 
many,  different  languages.  They  may  be 
particularly  appropriate  where  the  mode 
of  communicating  with  an  English 
proficient  person  would  also  be  over  the 
phone.  Although  telephonic 
interpretation  services  are  useful  in 
many  situations  it  is  important  to  ensure 
that,  when  using  such  services,  the 
interpreters  used  are  competent  to 
interpret  any  technical,  medical,  or  legal 
terms  specific  to  the  program  that  may 
be  important  parts  of  the  conversation. 
Nuances  in  language  and  non-verbal 
communication  can  often  assist  an 
interpreter  and  cannot  be  recognized 
over  the  phone.  Video  teleconferencing 
may  sometimes  help  to  resolve  this 
issue  where  necessary.  In  addition, 
where  documents  are  being  discussed,  it 
is  important  to  give  telephonic 
interpreters  adequate  opportunity  to 
review  the  document  prior  to  the 
discussion  and  any  logistical  problems 
should  be  addressed.  Depending  on  the 
facts,  sometimes  it  may  be  necessary 
and  reasonable  to  provide  on-site 
interpreters  to  provide  accurate  and 
meaningful  communication  with  an  LEP 
person. 

Using  Community  Volunteers.  In 
addition  to  consideration  of  bilingual 
staff,  staff  interpreters,  or  contract 
interpreters  (either  in-person  or  by 
telephone)  as  options  to  ensure 
meaningful  access  by  LEP  persons,  use 
of  recipient-coordinated  community 
volunteers,  working  with,  for  instance, 
community-based  organizations  may 
provide  a  cost-effective  supplemental 
language  assistance  strategy  under 
appropriate  circumstances.  They  may  be 
particularly  useful  in  providing 
language  access  for  recipients'  less 
critical  programs  and  activities.  To  the 
extent  the  recipient  relies  on 
community  volunteers,  it  is  often  best  to 
use  volunteers  who  are  trained  in  the 
information  or  services  of  the  program 
and  can  communicate  directly  with  LEP 
persons  in  their  language.  Just  as  with 
all  interpreters,  community  volunteers 
used  to  interpret  between  English 
speakers  and  LEP  persons,  or  to  orally 


translate  documents,  should  be 
competent  in  the  skill  of  interpreting 
applicable  confidentiality  and 
impartiality  rules. 

use  of  Family  Members  or  Friends  as 
Interpreters.  Although  recipients  should 
not  plan  to  rely  on  an  LEP  person's 
family  members,  friends,  or  other 
informal  interpreters  to  provide 
meaningful  access  to  important 
programs  and  activities,  where  LEP 
persons  so  desire,  they  should  be 
permitted  to  use,  at  their  own  expense, 
an  interpreter  of  their  own  choosing 
(whether  a  professional  interpreter, 
family  member,  or  friend)  in  place  of  or 
as  a  supplement  to  the  free  language 
services  expressly  offered  by  the 
recipient.  LEP  persons  may  feel  more 
comfortable  when  a  trusted  family 
member  or  friend  acts  as  an  interpreter. 
In  addition,  in  exigent  circumstances 
that  are  not  reasonably  foreseeable, 
temporary  use  of  interpreters  not 
provided  by  the  recipient  may  be 
necessary.  However,  with  proper 
planning  and  implementation, 
recipients  should  be  able  to  avoid  most 
such  situations. 

Recipients,  however,  should  take 
special  care  to  ensure  that  family  legal 
guardians,  caretakers,  and  other 
informal  interpreters  are  appropriate  in 
light  of  the  circumstances  and  subject 
matter  of  the  program,  service  or 
activity,  including  protection  of  the 
recipient's  own  administrative  interest 
in  accurate  interpretation.  In  many 
circumstances,  family  members 
(especially  children),  or  friends  are  not 
competent  to  provide  quality  and 
accurate  interpretations.  Issues  of 
confidentiality,  privacy,  or  conflict  of 
interests  may  also  arise.  LEP  individuals 
may  feel  uncomfortable  revealing  or 
describing  sensitive,  confidential,  or 
potentially  embarrassing  medical, 
mental  health,  family,  or  financial 
information  to  a  family  member,  friend, 
or  member  of  the  local  conununity.  In 
addition,  such  informal  interpreters  may 
have  a  personal  connection  to  the  LEP 
person  or  an  undisclosed  conflict  of 
interest.  For  these  reasons,  when  oral 
language  services  are  necessary, 
recipients  should  generally  offer 
competent  interpreter  services  free  of 
cost  to  the  LEP  person.  For  VA  recipient 
programs  and  activities,  this  is 
particularly  true  in  situations  in  which 
health,  safety,  or  access  to  important 
benefits  and  services  are  at  stake,  or 
when  credibility  and  accuracy  are 
important  to  protect  an  individual's 
rights  and  access  to  important  services. 

An  example  of  such  a  case  is  when  an 
LEP  person  seeks  medical  care  from  a 
VA  funded  recipient.  In  such  a  case,  use 
of  family  members  or  neighbors  to 


interpret  for  the  LEP  patient  may  raise 
serious  issues  of  competency, 
confidentiality,  and  conflict  of  interest 
and  be  inappropriate.  While  issues  of 
competency,  confidentiality,  and 
conflicts  of  interest  in  the  use  of  family 
members  (especially  children),  or 
friends  often  make  their  use 
inappropriate,  the  use  of  these 
individuals  as  interpreters  may  be  an 
appropriate  option  where  proper 
application  of  the  four  factors  would 
lead  to  a  conclusion  that  recipient- 
provided  services  are  not  necessary. 

An  example  of  this  is  a  voluntary 
educational  tour  of  a  VA  facility  offered 
to  the  public.  There,  the  importance  and 
nature  of  the  activity  may  be  relatively 
low  and  unlikely  to  implicate  issues  of 
confidentiality,  conflict  of  interest,  or 
the  need  for  accuracy.  In  addition,  the 
resources  needed  and  costs  of  providing  . 
language  services  may  be  high.  In  such 
a  setting,  a  LEP  person's  use  of  family, 
friends,  or  others  may  be  appropriate. 

If  the  LEP  person  voluntarily  chooses 
to  provide  his  or  her  own  interpreter,  a 
recipient  should  consider  whether  a 
record  of  that  choice  emd  of  the 
recipient's  offer  of  assistance  is 
appropriate.  Where  precise,  complete, 
and  accurate  interpretations  or 
translations  of  information  and/or 
testimony  are  critical  for  adjudicatory, 
medical,  administrative,  or  other 
reasons,  or  where  the  competency  of  the 
LEP  person's  interpreter  is  not 
established,  a  recipient  might  decide  to 
provide  its  own,  independent 
interpreter,  even  if  an  LEP  person  wants 
to  use  his  or  her  own  interpreter  as  well. 
Extra  caution  should  be  exercised  when 
the  LEP  person  chooses  to  use  a  minor 
as  the  interpreter.  While  the  LEP 
person's  decision  should  be  respected, 
there  may  be  additional  issues  of 
competency,  confidentiality,  or  conflict 
of  interest  when  the  choice  involves 
using  children  as  interpreters.  The 
recipient  should  take  extra  care  to 
ensure  that  the  LEP  person's  choice  is 
voluntary  that  the  LEP  person  is  aware 
of  the  possible  problems  if  the  preferred 
interpreter  is  a  minor  child,  and  that  the 
LEP  person  knows  that  a  competent 
interpreter  could  be  provided  by  the 
recipient  at  no  cost. 

Written  Language  Services 
(Translation)  Translation  is  the 
replacement  of  a  written  text  from  one 
language  (source  language)  into  an 
equivalent  written  text  in  another 
language  (target  language). 

What  Documents  Should  be 
Translated?  After  applying  the  four- 
factor  analysis,  recipients  may 
determine  that  an  effective  LEP  plan 
ensures  that  certain  vital  written 
materials  are  translated  into  the 
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language  of  each  frequently  encountered 
.  LEP  group  eligible  to  be  served  and/or 
likely  to  be  affected  by  the  recipient's 
program.  Such  written  materials  could 
include,  for  example: 
— Consent  and  complaint  forms 
— Forms  with  the  potential  for 

important  consequences 
— Written  notices  of  rights,  denial,  loss, 
or  decreases  in  benefits  or  services, 
and  hearings 
— Notices  advising  LEP  persons  of  free 

language  assistance 
— Written  tests  that  do  not  assess 
English  language  competency,  but  test 
competency  for  a  particular  license, 
'     job,  or  skill  for  which  knowing 

English  is  not  required 
— Applications  to  participate  in  a 

recipient's  program  or  activity  or  to 
'    receive  recipient  benefits  or  services. 
Whether  or  not  a  document  is  "vital" 
may  depend  upon  the  importance  of  the 
program,  information,  encounter,  or 
service  involved,  and  the  consequence 
to  the  LEP  person  if  the  information  in 
question  is  not  provided  accurately  or  in 
a  timely  manner.  For  instance, 
applications  for  certain  recreational 
programs  should  not  generally  be 
considered  vital,  whereas  applications 
for  drug  and  alcohol  counseling  should 
be  considered  vital.  Where  appropriate, 
recipients  are  encourage  to  create  a  plan 
for  consistently  determining,  over  time 
and  across  its  various  activities,  what 
documents  are  "vital"  to  the  meaningful 
access  of  the  LEP  populations  they 
serve. 

Classifying  a  document  as  vital  or 
non-vital  is  sometimes  difficult, 
especially  in  the  case  of  outreach 
materials  like  brochures  or  other 
infom^ation  on  rights  and  services.  To 
have  meaningful  access,  service,  benefit, 
or  information,  LEP  persons  may  need 
to  be  aware  of  their  existence.  Thus, 
vital  information  may  include,  for 
instance,  documents  indicating  how  to 
obtain  oral  assistance  in  understanding 
other  information  not  contained  in  the 
translated  documents.  Lack  of 
awareness  that  a  particular  program, 
right,  or  service  existsjnay  effectively 
deny  LEP  individuals  meaningful 
access.  Thus,  where  a  recipient  is 
engaged  in  community  outreach 
.  activities  in  furtherance  of  its  activities, 
it  should  regularly  assess  the  needs  of 
the  populations  frequently  encountered 
or  affected  by  the  program  or  activity  to 
determine  whether  certain  critical 
outreach  materials  should  be  translated. 
Community  organizations  may  be 
helpful  in  determining  what  outreach 
materials  may  be  most  helpful  to 
translate.  In  addition,  the  recipient 
should  consider  whether  translations  of 


outreach  material  may  be  made  more 
effective  when  done  in  tandem  with 
other  outreach  methods,  including 
utilizing  the  ethnic  media,  schools, 
religious,  and  community  organizations 
to  spread  a  message.  Sometimes  a 
document  includes  both  vital  and  non- 
vital  information.  This  may  be  the  case 
when  the  doctiment  is  very  large.  It  may 
also  be  the  case  when  the  title  and  a 
phone  number  for  obtaining  more 
information  on  the  contents  of  the 
docxunent  in  frequently-encountered 
languages  other  than  English  is  critical, 
but  the  document  is  sent  out  to  the 
general  public  and  caimot  reasonably  be 
translated  into  many  languages.  Thus, 
vital  information  may  include,  for 
instance,  the  provision  of  information  in 
appropriate  languages  other  them 
English  regarding  where  a  LEP  person 
might  obtain  an  interpretation  or 
translation  of  the  document. 

Into  What  Languages  Should 
Documents  be  Translated?  The 
languages  spoken  by  the  LEP 
individuals  with  whom  the  recipient 
has  contact  determine  the  languages 
into  which  vital  dociunents  should  be 
translated.  A  distinction  should  be 
made,  however,  between  the  more 
frequent  languages  encountered  by  a 
recipient  and  less  common  languages. 
Many  recipients  serve  communities  in 
large  cities  or  across  the  country.  These 
recipients  may  serve  LEP  persoUs  who 
speak  dozens  and  sometimes  over  100 
different  languages.  To  translate  all 
written  materials  into  all  of  those 
languages  is  unrealistic.  Although 
recent  technological  advances  have 
made  it  easier  for  recipients  to  store  and 
share  translated  documents,  such  an 
undertaking  would  incur  substantial 
costs  and  require  substantial  resources. 
Nevertheless,  well-substantiated  claims 
of  lack  of  resources  to  translate  all  vital 
documents  into  dozens  of  languages  do 
not  necessarily  relieve  the  recipient  of 
the  obligation  to  translate  those 
documents  into  at  least  several  of  the 
more  frequently  encountered  languages 
and  to  set  benchmarks  for  continued 
translations  over  time.  As  a  result,  the 
extent  of  the  recipient's  obligation  to 
provide  written  translations  of 
documents  should  be  determined  by  the 
recipient  on  a  case-by-case  basis, 
looking  at  the  totality  of  the 
circumstances  in  light  of  the  four-factor 
analysis.  Because  translation  is  a  one- 
time expense,  consideration  should  be 
given  to  whether  the  up-front  cost  of 
translating  a  document  (as  opposed  to 
oral  interpretation)  should  be  amortized 
over  the  likely  life  span  of  the  document 
when  applying  this  four-factor  analysis. 

Safe  Harbor.  Many  recipients  would 
like  to  ensure  with  greater  certainty  that 


they  comply  with  their  obligations  to 
provide  written  translations  in 
languages  other  than  English. 
Paragraphs  (a)  and  (b)  outline  the 
circumstances  that  can  provide  a  "safe 
harbor"  for  recipients  regarding  the. 
requirements  for  translation  of  written 
materials.  A  "safe  harbor"  means  that  if 
a  recipient  provides  written  translations 
under  these  circiunstances,  such  action 
will  be  considered  strong  evidence  of 
compliance  with  the  recipient's  written- 
translation  obligations. 

The  failure  to  provide  written 
translations  under  the  circumstances 
outlined  in  paragraphs  ia)  and  (b)  does 
not  mean  there  is  non-compliance. 
Rather,  they  provide  a  common  starting 
point  for  recipients  to  consider  whether, 
and  at  what  point  the  importance  of  the 
service,  benefit,  or  activity  involved;  the 
nature  of  the  information  sought;  and 
the  number  or  proportion  of  LEP 
persons  served  call  for  written 
translations  of  commonly-used  forms 
into  frequently-encountered  languages  - 
other  than  English.  Thus,  these 
paragraphs  merely  provide  a  guide  for 
recipients  that  would  like  greater 
certainty  of  compliance  than  can  be 
provided  by  a  fact-intensive,  four-factor 
analysis. 

Example:  Even  if  the  safe  harbors  are  not 
used,  if  written  translation  of  a  certain 
docunient(s)  would  be  so  burdensome  as  to 
defeat  theiegitimate  objectives  of  a 
recipient's  program,  the  translation  of  the 
written  materials  is  not  necessary'.  Other 
ways  of  providing  meaningful  access,  such  as 
effective  oral  interpretation  of  certain  vital 
documents,  might  be  acceptable  under  such 
circumstances. 

Safe  Harbor.  The  following  actions 
will  be  considered  strong  evidence  of 
compliance  with  the  recipient's  written- 
translation  obligations: 

(a)  The  recipient  provides  written 
translations  of  vital  documents  for  each 
eligible  LEP  language  group  that 
constitutes  five  percent  or  1 ,000, 
whichever  is  less,  of  the  population  of 
persons  eligible  to  be  served  or  likely  to 
be  affected  or  encountered.  Translation 
of  other  documents,  if  needed,  can  be 
provided  orally;  or 

(b)  If  there  are  fewer  than  50  persons 
in  a  language  group  that  reaches  the  five 
percent  trigger  in  {a),  the  recipient  does 
not  translate  vital  written  materials  but 
provides  written  notice  in  the  primary 
language  of  the  LEP  language  group  of 
the  right  to  receive  competent  oral 
interpretation  of  those  written  materials, 
free  of  cost. 

These  safe  harbor  provisions  apply  to 
the  translation  of  written  documents 
only.  They  do  not  affect  the  requirement 
to  provide  meaningful  access  to  LEP 
individuals  through  competent  oral 
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interpreters  where  oral  language 
services  are  needed  and  are  reasonable. 

Competence  of  Translators.  As  with 
oral  interpreters,  translators  of  written 
documents  should  be  competent.  Many 
of  the  same  considerations  apply. 
However,  the  skill  of  translating  is  very 
different  from  the  skill  of  interpreting, 
and  a  person  who  is  a  competent 
interpreter  may  or  may  not  be 
competent  to  translate. 

Particularly  where  legal  or  other  vital 
documents  are  being  translated, 
competence  can  often  be  achieved  by 
use  of  certified  translators.  Certification 
or  accreditation  may  not  always  be 
possible  or  necessary.  Competence  can 
often  be  ensured  by  having  a  second, 
independent  translator  "check"  the 
work  of  the  primary  translator. 
Alternatively,  one  translator  can 
translate  the  document,  and  a  second, 
independent  translator  could  translate  it 
back  into  English  to  check  that  the 
appropriate  meaning  has  been 
conveyed.  This  is  called  "back 
translation." 

Translators  should  understand  the 
expected  reading  level  of  the  audience 
and.  where  appropriate,  have 
fundamental  knowledge  about  the  target 
language  group's  vocabulary  and 
phraseology.  Sometimes  direct 
translation  of  materials  results  in  a 
translation  that  is  written  at  a  much 
more  difficult  level  than  the  English 
language  version  or  has  no  relevant 
equivalent  meaning.  Community 
organizations  may  be  able  to  help 
consider  whether  a  document  is  written 
at  a  good  level  for  the  audience. 
Likewise,  consistency  in  the  words  and 
phrases  used  to  translate  terms  of  art, 
legal,  or  other  technical  concepts  helps 
avoid  confusion  by  LEP  individuals  and 
may  reduce  costs. 

There  may  be  languages  that  do  not 
have  an  appropriate  direct  translation  of 
some  terms,  and  the  translator  should  be 
able  to  provide  an  appropriate 
translation.  The  translator  should  likely 
also  make  the  recipient  aware  of  this. 
Recipients  can  then  work  with 
translators  to  develop  a  consistent  and 
appropriate  set  of  descriptions  of  these 
terms  in  that  language  that  can  be  used 
again,  when  appropriate.  Recipients  will 
find  it  more  effective  and  less  costly  if 
they  try  to  maintain  consistency  in  the 
words  and  phrases  used  to  translate 
terms  of  art  and  legal  or  other  technical 
concepts.  Creating  or  using  already- 
created  glossaries  of  commonly  used 
terms  may  be  useful  for  LEP  persons 
and  translators  and  cost  effective  for  the 
recipient.  Providing  translators  with 
examples  of  previous  accurate 
translations  of  similar  material  by  the 


recipient,  other  recipients,  or  Federal 
agencies  may  be  helpful. 

While  quality  and  accuracy  of 
translation  services  is  critical,  the 
quality  and  accuracy  o(  translation 
services  is  nonetheless  part  of  the 
appropriate  mix  of  LEP  services 
required.  For  instance,  documents  that 
are  simple  and  have  no  legal  or  other 
consequence  for  LEP  persons  who  rely 
on  them  may  require  translators  that  are 
less  skilled  than  important  documents 
with  technical  legal,  medical,  or  other 
information  upon  which  reliance  has 
important  consequences.  The 
permanent  nature  of  written 
translations,  however,  imposes 
additional  responsibility  on  the 
recipient  to  ensure  that  the  quality  and 
accuracy  permit  meaningful  access  by 
LEP  persons. 

Vn.  Elements  of  Effective  Plan  on 
Language  Assistance  for  LEP  Persons 

After  completing  the  four-factor 
analysis  and  deciding  what  language 
assistance  services  are  appropriate,  a 
recipient  should  develop  an 
implementation  plan.  The  development 
and  maintenance  of  a  periodically- 
updated  written  plan  on  language 
assistance  for  LEP  persons  ("LEP  plan") 
for  use  by  recipient  employees  serving 
the  public  will  likely  be  the  most 
appropriate  and  cost  effective  means  of 
documenting  compliance  and  providing 
a  framework  for  the  provision  of  timely 
and  reasonable  language  assistance. 
Moreover,  such  written  plans  would 
likely  provide  additional  benefits  to  a 
recipient's  managers  in  the  areas  of 
training,  administration,  planning,  and 
budgeting.  These  benefits  should  lead 
most  recipients  to  document  in  a 
written  LEP  plan  their  language 
assistance  services,  and  how  staff  and 
LEP  persons  can  access  those  services. 
Despite  these  benefits,  certain 
recipients,  such  as  recipients  serving 
very  few  LEP  persons  and  recipients 
with  very  limited  resources,  may  choose 
not  to  develop  a  written  LEJP  plan. 
However,  the  absence  of  a  written  LEP 
plan  does  not  obviate  the  underlying 
obligation  to  ensure  meaningful  access 
by  LEP  persons  to  a  recipient's  program 
or  activities.  Accordingly,  in  the  event 
that  a  recipient  elects  not  to  develop  a 
written  plan,  it  should  consider 
alternative  ways  to  articulate  in  some 
other  reasonable  manner  their  plan  for 
providing  meaningful  access.  Entities 
having  significant  contact  with  LEP 
persons,  such  as  schools,  religious 
organizations,  community  groups,  and 
groups  working  with  new  immigrants 
can  be  very  helpful  in  providing 
important  input  into  this  planning 
process  from  the  beginning. 


The  following  five  steps  may  be 
helpful  in  designing  an  LEP  plan  and 
are  typically  part  of  an  effective  written 
implementation  plan,  however,  the 
absence  of  them  does  not  necessarily 
mean  there  is  non-compliance. 

(1)  Identifying  LEP  Individuals  Who 
Need  Language  Assistance 

The  first  two  factors  in  the  four-factor 
analysis  require  an  assessment  of  the 
number  or  proportion  of  LEP 
individuals  eligible  to  be  served  or 
encountered  and  the  frequency  of 
encounters.  This  requires  recipients  to 
identify  LEP  persons  with  whom  it  has 
contact. 

One  way  to  determine  the  language  of 
communication  is  to  use  language 
identification  cards  (or  "I  speak  cards"), 
which  invite  LEP  persons  to  identify 
their  language  needs  to  staff.  Such 
cards,  for  instance,  might  say  "I  speak 
Spanish,"  in  English  and  Spanish  or  "I 
speak  Vietnamese  in  English  and 
Vietnamese",  etc.  To  reduce  costs  of 
compliance,  the  Federal  Government 
has  made  a  set  of  these  cards  available 
on  the  Internet.  The  Census  Bureau  "I 
speak  card"  can  be  found  and 
downloaded  at  http://www.usdoj.gov/ 
crt /cor/ 13 166. htm.  When  records  are 
normally  kept  of  past  interactions  with 
members  of  the  public,  the  language  of 
the  LEP  person  can  be  included  as  part 
of  the  record.  In  addition  to  helping 
employees  identify  the  language  of  LEP 
persons  they  encounter,  this  process 
will  help  in  future  applications  of  the 
first  two  factors  of  the  four-factor 
analysis.  In  addition,  posting  notices  in 
commonly  encountered  languages 
notifying  LEP  persons  of  language 
assistance  will  encourage  them  to  self- 
identify. 

12}  Language  Assistance  Measures 

An  effective  LEP  plan  includes 
information  about  the  ways  in  which 
language  assistance  will  be  provided. 
For  instance,  recipients  may  want  to 
include  information  on  at  least  the 
following: 

— Types  of  language  services  available. 
— How  staff  can  obtain  those  services. 
— How  to  respond  to  LEP  callers. 
— How  to  respond  to  written 

communications  from  LEP  persons. 
— How  to  respond  to  LEP  individuals 

who  have  in-person  contact  with 

recipient  staff. 
— How  to  ensure  competency  of 

interpreters  and  translation  services. 

(3)  Training  Staff 

Staff  should  know  their  obligations  to 
provide  meahingful  access  to 
information  and  services  for  LEP 
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persons.  An  effective  LEP  plan  includes 
training  to  ensure  that: 

— Staff  knows  about  LEP  policies  and 

procedures. 
— Staff  having  contact  with  the  public  is 
trained  to  work  effectively  with  in- 
person  and  telephone  interpreters. 
Recipients  may  want  to  include  this 
training  as  part  of  the  orientation  for 
new  employees.  It  is  important  to 
ensure  that  all  employees  in  public 
contact  positions  are  properly  trained. 
Recipients  have  flexibility  in  deciding 
the  manner  in  which  the  training  is 
provided.  The  more  frequent  the  contact 
with  LEP  persons,  the  greater  the  need 
will  be  for  in-depth  training.  Staff  with 
little  or  no  contact  with  LEP  persons 
may  only  have  to  be  aware  of  an  LEP 
plan.  However,  management  staff,  even 
if  they  do  not  interact  regularly  with  • 
LEP  persons,  should  be  fully  aware  of 
and  understand  the  plan  so  they  can 
reinforce  its  importance  and  ensure  its 
implementation  by  their  staff. 

(4)  Providing  Notice  to  LEP  Persons 

Once  an  agency  has  decided,  based  on 
the  four  factors,  that  it  will  provide 
language  services,  it  is  important  for  the 
recipient  to  let  LEP  persons  know  that 
those  services  are  available  and  that 
they  are  free  of  charge.  Recipients 
should  provide  this  notice  in  a  language 
LEP  persons  will  understand.  Examples 
of  notification  that  recipients  should 
consider  include: 

Posting  signs  in  intake  areas  and  other 
entry  points.  When  language  assistance 
is  needed  to  ensure  meaningful  access 
to  information  and  services,  it  is 
important  to  provide  notice  in 
appropriate  languages  in  intake  areas  or 
initial  points  of  contact  so  that  LEP 
persons  can  learn  how  to  access  those 
language  services.  This  is  particularly 
true  in  areas  with  high  volumes  of  LEP 
persons  seeking  access  to  services  or 
activities  provided  by  VA  recipients. 
For  instance,  signs  in  intake  offices 
could  state  that  free  language  assistance 
is  available.  The  signs  should  be 
translated  into  the  most  common 
languages  encountered.  They  should 
explain  how  to  get  the  language.  The 
Social  Security  Administration  has 
made  such  signs  available  on  their  Web 
site.  These  signs  could  be  modified  for 
recipient  use. 

Stating  in  outreach  documents  that 
language  services  are  available  from  the 
agency.  Announcements  could  be  in,  for 
instance,  brochures,  booklets,  and  in 
outreach  and  recruitment  information. 
These  statements  should  be  translated 
into  the  most  common  languages  and 
could  be  "tagged"  onto  the  front  of 
common  documents. 


Working  with  community-based 
organizations  and  other  stakeholders  to 
inform  LEP  individuals  of  the  recipient. 

Using  a  telephone  voice  mail  menu. 
The  menu  could  be  in  the  most  common 
languages  encountered.  It  should 
provide  information  about  available 
language  assistance  services  and  how  to 
get  them. 

Including  notices  in  local  newspapers 
in  languages  other  than  English. 

Providing  notices  on  non-English- 
language  radio  and  television  stations 
about  the  available  language  assistance 
services  and  how  to  get  them. 

Presentations  and/or  notices  at 
schools  and  religious  organizations. 

(5)  Monitoring  and  Updating  the  LEP 
Plan 

Recipients  should,  where  appropriate, 
have  a  process  for  determining,  on  an 
ongoing  basis,  whether  new  documents, 
programs,  services,  and  activities  need 
to  be  made  accessible  for  LEP 
individuals,  and  they  may  want  to 
provide  notice  of  any  changes  in 
services  to  the  LEP  public  and  to 
employees.  In  addition,  recipients 
should  consider  whether  changes  in 
demographics,  types  of  services,  or 
other  needs  require  annual  reevaluation 
of  their  LEP  plan.  Less  fi^uent 
reevaluation  may  be  more  appropriate 
where  demographics,  services,  and 
needs  are  more  static.  One  good  way  to 
evaluate  the  LEP  plan  is  to  seek 
feedback  from  the  community. 

In  their  reviews,  recipients  may  want 
to  consider  assessing  changes  in: 
— Current  LEP  populations  in  service 

area  or  population  affected  or 

encountered. 
— Frequency  of  encounters  with  LEP 

language  groups. 
— Nature  and  importance  of  activities  to 

LEP  persons. 
— Availability  of  resources,  including 

technological  advances  and  sources  of 

additional  resources,  and  the  costs 

imposed. 
— Whether  existing  assistance  is 

meeting  the  needs  of  LEP  persons. 
— Whether  staff  knows  and  understands 

the  LEP  plem  and  how  to  implement 

it. 
— Whether  identified  sources  for 

assistance  are  still  available  and 

viable. 
— In  addition  to  these  five  elements, 

effective  plans  set  clear  goals, 

management  accountability,  and 

opportunities  for  community  input 

and  planning  throughout  the  process. 

Vin.  Voluntary  Compliance  Effort 

The  goal  for  Title  VI  and  Title  VI 
regulatory  enforcement  is  to  achieve 
voluntary  compliance.  The  requirement' 


to  provide  meaningful  access  to  LEP 
persons  is  enforced  and  implemented  by 
VA  through  the  procedures  identified  in 
.the  Title  VIregulations.  These 
procedures  include  complaint 
investigations,  compliance  reviews, 
efforts  to  seciu-e  voluntary  coinpliance, 
dnd  technical  assistance. 

The  Title  VI  regulations  provide  that 
VA  will  investigate  whenever  it  receives 
a  complaint,  report,  or  other  information 
that  alleges  or  indicates  possible 
noncompliance  with  Title  VI  or  its 
regulations.  If  the  investigation  results 
in  a  finding  of  compliance,  VA  will 
inform  the  recipient/covered  entity  in 
writing  of  this  determination,  including 
the  basis  for  the  determination.  If  the 
investigation  results  in  a  finding  of 
noncompliance,  VA  must  inform  the 
recipient/covered  entity  of  the 
noncompliance  through  a  Letter  of 
Findings  that  sets  out  the  areas  of 
noncompliance  and  the  steps  that  must 
be  taken  to  correct  the  noncompliance 
must  attempt  to  secure  voluntar\' 
compliance  through  informal  means.  If 
the  matter  cannot  be  resolved 
informally,  VA  must  secure  compliance 
thrpugh:  (a)  Federal  assistance  after  the 
recipient/covered  entity  has  been  given 
an  opportunity  for  an  administrative 
hearing  and/or  (b)  referral  to  a  DOJ 
litigation  section  to  for  injunctive  relief 
or  other jenforcement  proceedings;  or  (c) 
any  other  means  authorized  by  law. 

As  the  Title  VI  regulations  set  forth 
above  indicate,  VA  has  a  legal  obligation 
to  seek  voluntary  compliance  in 
resolving  cases  and  cannot  seek  the 
termination  of  funds  until  it  has 
engaged  in  voluntary  compliance  efforts 
and  has  determined  that  compliance 
>cannot  be  secured  voluntarily.  VA  will 
engage  in  voluntary  compliance  efforts, 
and  will  provide  technical  assistance  to  " 
recipients  at  all  stages  of  its 
investigation.  During  these  efforts  to 
secure  voluntary  compliance,  VA  will 
propose  reasonable  timetables  for 
achieving  compliance  and  will  consult 
with  and  assist  recipient/covered 
entities  in  exploring  cost-effective  ways 
of  coming  into  compliance.  In 
determining  a  recipient's  compliance 
with  Title  VI  and  the  regulations,  VA's 
primary  concern  is  to  ensure  that  the 
recipient's  policies  and  procedures 
provide  meaningful  access  for  LEP 
persons  to  the  recipient's  programs  and 
activities. 

While  all  recipients  must  work 
toward  building  systems  that  will 
ensure  access  for  LeP  individuals,  VA 
acknowledges  that  the  implema^ation 
of  a  comprehensive  system  to  serve  LEP 
individuals  is  a  process  and  that  a 
system  will  evolve  over  time  as  it  is 
implemented  and  periodically 
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reevaluated.  As  recipients  take 
reasonable  steps  to  provide  meaningful 
access  to  Federally  assisted  programs 
and  activities  for  LEP  persons,  VA  will 
look  favorably  on  intermediate  steps 
recipients  take  that  are  consistent  with 
this  Guidance,  and  that,  as  part  of  a 
broader  implementation  plan  or 
schedule,  move  their  service  delivery 
system  toward  providing  full  access  to 
LEP  persons.  This  does  not  excuse 


noncompliance  but  instead  recognizes 
that  full  compliance  in  all  areas  of  a 
recipient's  activities  and  for  all  potential 
language  minority  groups  may 
reasonable  require  a  series  of 
implementing  actions  over  a  period  of 
time.  However,  in  developing  any 
phased  implementation  schedule, 
recipients  should  ensure  that  the 
provision  of  appropriate  assistance  for 
significant  LEP  populations  or  with 


respect  to  activities  having  a  significant 
impact  on  the  health,  safety,  legal  rights, 
or  livelihood  of  beneficiaries  is 
addressed  first.  Recipients  are 
encouraged  to  document  their  efforts  to 
provide  LEP  persons  with  meaningful 
access  to  Federally  assisted  programs 
and  activities. 

[FR  Doc.  03-14414  Filed  6-9-03;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AH94 

Endangered  and  Threatened  Wildlife 
and  Plants;  Designation  of  Critical 
Habitat  for  the  Blacidjurn's  Sphinx 
Moth 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  designate 
critical  habitat  for  the  Blackburn's 
sphinx  moth  (Manduca  blackbumi). 
pursuant  to  the  Endangered  Species  Act 
of  1973,  as  amended  (Act).  A  total  of 
approximately  22,440  hectares  (55,451 
acres)  fall  within  the  boundaries  of  the 
9  critical  habitat  units  designated  on  the 
Hawaiian  islands  of  Hawaii,  Kahoolawe, 
Maui,  and  Molokai  for  Blackburn's 
sphinx  moth.  This  critical  habitat      "^ 
designation  requires  the  Service  to 
consult  under  section  7  of  the  Act  with 
regard  to  actions  carried  out,  funded,  or 
authorized  by  a  Federal  agency.  Section 
4  of  the  Act  requires  us  to  consider 
economic  and  other  relevant  impacts 
when  specifying  any  particular  area  as 
critical  habitat.  We  solicited  data  and 
comments  from  the  public  on  all  aspects 
of  our  proposal,  including  data  on 
economic  and  other  impacts  of  the 
designation. 

DATES:  This  rule  becomes  effective  on 
July  10,  2003. 

ADDRESSES:  Comments  and  materials 
received,  as  well  as  supporting 
documentation  used  in  the  preparation 
of  this  final  rule,  will  be  available  for 
public  inspection,  by  appointment, 
during  Aormal  business  hours  at  U.S. 
Fish  and  Wildlife  Service.  Pacific 
Islands  Office,  300  Ala  Moana  Blvd., 
Room  3-122,  P.O.  Box  50088,  Honolulu, 
HI  96850-0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Henson.  Field  Supervisor,  Pacific 
Islands  Office,  at  the  above  address 
(telephone  808/541-3441;  facsimile 
808/541-3470). 
SUPPLEMENTARY  INFORMATION: 

Designation  of  Critical  Habitat  Provides 
Little  Additional  Protection  to  Species 

In  30  years  of  implementing  the  ESA, 
the  Service  has  found  that  the 
designation  of  statutory  critical  habitat 
provides  little  additional  protection  to 
most  listed  species,  while  consuming 
significant  amounts  of  available 
conservation  resources.  The  Service's 


present  system  for  designating  critical 
habitat  has  evolved  since  its  original 
statutory  prescription  into  a  process  that 
provides  little  real  conservation  benefit, 
is  driven  by  litigation  and  the  courts 
rather  than  biology,  limits  our  ability  to 
fully  evaluate  the  science  involved, 
consumes  enormous  agency  resources, 
and  imposes  huge  social  and  economic 
costs.  The  Service  believes  that 
additional  agency  discretion  would 
allow  our  focus  to  return  to  those 
actions  that  provide  the  greatest  benefit 
to  the  species  most  in  need  of 
protection. 

Role  of  Critical  Habitat  in  Actual 
Pmctice  of  Administering  and 
Implementing  the  Act 

While  attention  to  and  protection  of 
habitat  is  paramount  to  successful 
conservation  actions,  we  have 
consistently  found  that,  in  most 
circumstances,  the  designation  of 
critical  habitat  is  of  little  additional 
value  for  most  listed  species,  yet  it 
consumes  large  amounts  of  conservation 
resources.  Sidle  (1987)  stated,  "Because 
the  ESA  can  protect  species  with  and 
without  critical  habitat  designation, 
critical  habitat  designation  may  be 
redundant  to  the  other  consultation 
requirements  of  section  7." 

Currently,  only  306  species  or  25%  of 
the  1,211  listed  species  in  the  U.  S. 
under  the  jurisdiction  of  the  Service 
have  designated  critical  habitat.  We 
address  the  habitat  needs  of  all  1,211 
listed  species  through  conservation 
mechanisms  such  as  listing,  section  7 
consultations,  the  Section  4  recovery 
planning  process,  the  Section  9 
protective  prohibitions  of  unauthorized 
take.  Section  6  funding  to  the  States, 
and  the  Section  10  incidental  take 
permit  process.  The  Service  believes 
that  it  is  these  measures  that  may  make 
the  difference  between  extinction  emd 
survival  for  many  species. 

Procedural  and  Resource  Difficulties  in 
Designating  Critical  Habitat 

We  have  been  inundated  with 
lawsuits  for  our  failure  to  designate 
critical  habitat,  and  we  face  a  growing 
number  of  lawsuits  challenging  critical 
habitat  determinations  once  they  are 
made.  These  lawsuits  have  subjected  the 
Service  to  an  ever-increasing  series  of 
court  orders  and  court-approved 
settlement  agreements,  compliance  with 
which  now  consumes  nearly  the  entire 
listing  program  budget.  This  leaves  the 
Service  with  little  ability  to  prioritize  its 
activities  to  direct  scarce  listing 
resources  to  the  listing  program  actions 
with  the  most  biologically  urgent 
species  conservation  needs. 


The  consequence  of  the  critical 
habitat  litigation  activity  is  that  limited 
listing  funds  are  used  to  defend  active 
lawsuits,  to  respond  to  Notices  of  Intent 
(NOIs)  to  sue  relative  to  critical  habitat, 
and  to  comply  with  the  growing  number 
of  adverse  court  orders.  As  a  result, 
listing  petition  responses,  the  Service's 
own  proposals  to  list  critically 
imperiled  species,  and  final  listing 
determinations  on  existing  proposals  are 
all  significantly  delayed. 

The  accelerated  schedules  of  court 
ordered  designations  have  left  the 
Sen'ice  with  almost  no  ability  to 
provide  for  adequate  public 
participation  or  to  ensure  a  defect-free 
rulem^ing  process  before  making 
decisions  on  listing  and  critical  habitat 
proposals  due  to  the  risks  associated 
with  noncompliance  with  judicially- 
imposed  deadlines.  This  in  turn  fosters 
a  second  round  of  litigation  in  which 
those  who  fear  adverse  impacts  from 
critical  habitat  designations  challenge 
those  designations.  The  cycle  of 
litigation  appears  endless,  is  very 
expensive,  and  in  the  final  analysis 
provides  relatively  little  additional 
protection  to  listed  species. 

The  costs  resulting  from  the  ^ 

designation  include  legal  costs,  the  cost 
of  preparation  and  publication  of  the 
designation,  the  analysis  of  the 
economic  effects  and  the  cost  of 
requesting  and  responding  to  public 
comment,  and  in  some  cases  the  costs 
of  compliance  with  NEPA,  all  are  part 
of  the  cost  of  critical  habitat 
designation.  None  of  these  costs  result 
in  any  benefit  to  the  species  that  is  not 
already  afforded  by  the  protections  of 
the  Act  enumerated  earlier,  and  they 
directly  reduce  the  funds  available  for 
direct  and  tangible  conservation  actions. 
Sidle,  J.G.  1987.  Critical  Habitat 
Designation:  Is  it  Prudent? 
Environmental  Management  11(4):429- 
437. 

Background 

Blackburn's  sphinx  moth  (moth) 
[Manduca  blackbumi)  is  one  of  Hawaii's 
largest  native  insects.  We  provided  a 
detailed  species  description  as  well  as  a 
biogeographical  overview  of  the 
Hawaiian  islands  in  the  proposed  rule 
(67  FR  40633),  we  incorporate  that 
information  by  reference  in  this  final 
designation. 

Blackburn's  Sphinx  Moth  Biology  and 
Status 

Very  few  specimens  of  the  moth  have 
been  seen  since  1940,  and  after  a 
concerted  effort  by  staff  at  the  Bishop 
Museum  to  relocate  this  species  in  the 
late  1970s,  it  was  considered  to  be 
extinct  (Gagne  and  Howarth  1985).  In 
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1984.  a  single  popidation  was 
rediscovered  on  Maui  (Riotte  1986),  and 
subsequently,  populations  on  two  other 
islands  were  rediscovered.  Currently, 
the  moth  is  known  only  from 
populations  on  Maui,  Kahoolawe.  and 
Hawaii.  Moth  population  numbers  are 
known  to  be  small  based  upon  past 
sampling  results;  however,  no 
reasonably  accurate  estimate  of 
population  sizes  has  been  determinable 
at  this  point  because  of  the  adult  moth's 
wide-ranging  behavior  and  overall  rarity 
(Arthur  Medeiros,  U.S.  Geological 
Survey-Biological  Resources  Division 
(USGS-BRD),  pers.  comm.  1998;  Van 
Gelder  and  Conant  1998).  Before 
humans  arrived,  dry  and  mesic 
shrubland  and  forest  covered  about 
823,283  hectares  (ha)  (2,034,369  acres 
(ac))  on  all  the  main  islands  (Hawaii 
Natiual  Heritage  Program  (HHP)  2000), 
and  it  is  likely  that  the  Blackburn's 
sphinx  moth  inhabited  much  of  that 
area  (Riotte  1986).  Reports  by  early 
naturalists  indicate  the  species  was  once 
widespread  and  abundant,  at  least 
during  early  European  settlement  on 
nearly  all  the  main  Hawaiian  islands 
(Riotte  1986). 

The  moth  has  been  recorded  from  the 
islands  of  Kauai,  Kahoolawe.  Oahu. 
Molokai,  Maui,  and  Hawaii,  and  has 
been  observed  from  sea  level  to  1.525  m 
(5.000  ft)  elevation.  Most  historical 
records  were  from  coastal  or  lowland 
dry  forest  habitats  in  areas  receiving  less 
than  127  cm  (50  in)  of  annual  rainfall. 
On  the  island  of  Kauai,  the  moth  was 
recorded  only  from  the  coastal  area  of 
Nawili\Vili.  Populations  were  known 
from  Honolulu,  Honouliuli,  and  Makua 
on  leeward  Oahu.  and  Kamalo. 
Mapulehu,  and  Keopu  on  Molokai.  On 
Hawaii,  it  was  known  from  Hilo,  Pahala, 
Kalaoa,  Kona,  and  Hamakua.  It  appears 
that  this  moth  was  historically  most 
common  on  Maui,  where  it  was 
recorded  on  Kahului,  Spreckelsville, 
Makena,  Wailuku,  Kula,  Lahaina,  and 
West  Maui. 

Blackburn's  sphinx  moth  larvae  feed 
on  plants  in  the  nightshade  family 
(Solanaceae).  The  natural  host  plants  are 
native  trees  within  the  genus 
Nothocestrum  (aiea),  on  which  the 
larvae  consume  leaves,  stems,  flowers, 
and  buds.  However,  many  of  the  plants 
recorded  for  this  species  are  not  native 
to  the  Hawaiian  Islands,  and  include 
Nicotiana  tabacum  (commercial 
tobacco),  Nicotiana  glauca  (tree 
tobacco),  Solanum  melongena 
(eggplant),  Lycopersicon  esculehtum 
(tomato),  and  possibly  Datura 
stramonium  (Jimson  weed).  Sphingid 
moths  are  known  to  exploit  nutritious 
but  low-density,  low-apparency  host 
plants  such  as  vines  and  sapling  trees. 


Development  from  egg  to  adult  can  take 
as  little  as  56  days,  but  pupae  may 
remain  in  a  state  of  torpor  (inactivity)  in 
the  soil  for  up  to  a  year.  The  growth 
rates  of  larvae  for  many  closely  related 
sphingid  species  are  reported  to 
decrease  when  their  host  plants  lack 
suitable  water  content.  In  fact,  suitable 
host  plant  water  content  can  improve 
the  later  fecundity  of  the  adult  stage 
(Murugan  and  George  1992). 

Adidt  moths  have  been  foimd 
throughout  the  year,  and  have  been 
observed  feeding  on  nectar  from 
Ipomoea  indica  (koaliawa).  Other  likely 
native  nectar-providing  plants  for  the 
moth  are  other  Ipomea  species  (spp.). 
Capparis  ^andwichiana  (maiapilo),  and 
Plubago  zeylancia  (iliee).  Many 
sphingid  studies  have  shown  that  air 
temperature  restricts  adult  feeding 
activity  above  a  certain  temperatiu^ 
(usually  30  degrees  Celsius  (86  degrees 
Fahrenheit))  (Herrera  1992).  During  Van 
Gelder  and  Conant  *s  captive-rearing 
study  (1998),  adult  moth  feeding  was 
not  observed  and  captive-reared  adult 
moths  lived  no  longer  than  1 2  days.  In 
general,  sphingids  are  known  to  live 
longer  than  most  moths  because  of  their 
ability  to  feed  and  take  in  water  from  a 
variety  of  sources,  rather  than  felying 
only  upon  stored  fat  reserves.  Because 
they  live  longer  than  most  moths, 
female  sphingid  moths  have  less  time 
pressure  to  mate  and  lay  eggs,  and  often 
will  take  more  time  in  locating  the  best 
host  plants  for  egg  laying  (B.  Gagne, 
pers.  comm.  1994;  David  Hopper, 
Service,  in  lift.  2000,  2002;  Williams 
1931, 1947;  Riotte  1986;  Van  Gelder  and 
Conant  1998;  Kitching  and  Cadiou 
2000).  Because  there  are  no  studies 
showing  any  spliingid-species  adults 
being  short-lived,  we  believe  that  some 
unknovra  factor  contributed  to  the  brief 
adulthood  of  the  Blackburn's  sphinx 
moths  observed  during  Van  Gelder  and 
Conant's  (1998)  study. 

Blackburn's  Sphinx  Moth  Habitat  and 
Range 

Plant  species  composition  in  the 
moth's  habitat  varies  considerably 
depending  on  location  and  elevation, 
but  some  of  the  most  common  native 
plants  in  areas  where  the  moth  occurs 
are  the  trees  Diospyros  sandwicensis 
(lama),  Rauvolfia  sandwicensis  (hao), 
Reynoldsia  sandwicensis  (ohe),  Pouteria 
sandwicensis  (alaa),  the  shrubs 
Erythnna  sandwicensis  (wiliwili), 
Dodonaea  viscosa  (aalii).  and 
Myoporum  sandwicense  (naio) 
(Roderick  and  Gillespie  1997;  Van 
Gelder  and  Conant  1998;  Wagner  et  al. 
1999;  Cabin  et  al.  2000;  Wood  2001a, 
2001b). 


The  largest  populations  of 
Blackburn's  sphinx  moths,  on  Maui  and 
Hawaii,  are  associated  with  trees  in  the 
genus  Nothocestrum  (Van  Gelder  and 
Conant  1998).  For  example,  the  large 
stand  of  Nothocestrum  trees  within  the 
Ka  naio  Natural  Area  Reserve  (NAR), 
Maui,  is  likely  the  largest  in  the  State 
(Medeiros  et  al.  1993),  and  this  fact  may 
explain  why  the  moth  occurs  with  such 
regularity  in  the  Ka  naio  area  (A. 
Medeiros,  pers.  comm.  1994). 
Nothocestrum  is  a  genus  of  four  species 
endemic  to  the  Hawaiian  Islands  (Simon 
1999)  which  currently  occur  on  Kauai. 
Oahu,  Molokai.  Lanai,  Hawaii,  and 
Maui.  One  species,  N.  longifolium. 
primarily  occurs  in  wet  forests,  but  can 
occiu-  in  mesic  forests  as  well.  Three 
species,  N.  latifolium,  N.  brevifolium, 
and  N.  peltatum,  occur  in  dry  to  mesic 
forests,  the  habitat  in  which  the  moth 
has  been  most  frequently  recorded. 
Moth  larvae  have  been  documented 
feeding  on  two  Nothocestrum  spp.,  N. 
latifolium,  and  N.  brevifolium;  it  is 
likely  that  N.  peltatum  and  N. 
longifolium  are  suitable  host  plants  for 
larval  moths  as  well.  This  is  supported 
not  only  by  the  fact  that  these  two 
species  are  closely  related  to  known 
larval  hosts,  but  also  because  past 
historical  records  document  the  moth  as 
occurring  on  the  islands  of  Kauai  and 
Oahu,  where  N.  latifolium  is  not 
abundant  and  N.  brevifolium  does  not 
occur.  Furthermore,  the  species  is 
known  to  feed  on  a  variety  of  native  and 
nonnative  Solanaceae. 

On  Molokai,  moth  habitat  includes   " 
vegetation  consisting  primarily  of 
mixed-species  mesic  and  drj'  forest 
communities  composed  of  native  and 
introduced  plants  (HHP  2000).  Although 
Molokai  is  not  known  to  currently 
contain  a  moth  population,  past  moth 
sightings  on  Molokai  have  been 
reported.  The  island  does  contain  native 
Nothocestrum  larval  host  plants, 
including  N.  longifolium  and  N. 
latifolium,  as  well  as  adult  host  plants 
and  restorable,  manageable  areas 
associated  with  these  existing  host 
plants  (Wood  2001a).  Because  of  its 
proximity  to  Maui  (currently  and 
historically  home  to  the  most  persistent 
and  largest  population)  emd  the  fact  that 
Molokai  has  in  the  past  and  presently 
supports  N.  latifolium,  many 
researchers  believe  the  moth  could  re- 
establish itself  on  the  island  and  become 
a  viable  population(s)  in  the  future 
(Frank  Howarth,  Bishop  Museum,  pers. 
comm.  2001). 

The  endangered  larval  host  plant, 
Nothocestrum  brevifolium,  as  well  as 
adult  host  plants,  occur  in  the  areas  on 
Hawaii  Island  that  support  populations 
of  the  moth  (Marie  Bruegmann,  Service, 
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pers.  conun.  1998),  where  there  are 
many  recorded  associations  of  eggs, 
larvae,  and  adult  moths  with  this  plant 
species.  This  tree  species  is  primarily 
threatened  by  habitat  conversion 
associated  with  development; 
competition  from  nonnative  species 
such  as  Schinus  terebinthifolius 
(Christmas  berry),  Pennisetum  setaceum 
(fountain  grass),  Lantana  camera 
(lantana),  and  Leucaena  leucocephala 
(Kona  hao  le):  browsing  by  cattle:  fire; 
random  environmental  events  such  as 
prolonged  drought;  and  reduced 
reproductive  potential  resulting  from 
the  small  number  of  existing  individuals 
(59  FR  10325). 

Although  Nothocestrum  spp.  are  not 
currently  reported  from  Kahdolawe, 
there  were  very  few  surveys  of  this 
island  prior  to  the  intense  ranching 
activities,  which  began  in  the  middle  of 
the  last  century,  and  the  subsequent  use 
of  the  island  as  a  weapons  range  for  50 
years.  Prior  to  their  removal,  goats  also 
played  a  major  role  in  the  destruction  of 
vegetation  on  Kahoolawe  (Cheetah  and 
Stone  1990).  it  is  likely  that  the 
reappearance  of  some  vegetation  as  a 
result  of  the  removal  of  the  goats  and 
the  cessation  of  military  bombing 
activities  have  allowed  the  moth  to 
inhabit  the  island.  On  Kahoolawe.  moth 
larvae  feed  on  the  nonnative  Nicotiana 
glauca,  which  appears  to  adequately 
support  production  and  growth  of  the 
larval  stage  during  nondrought  years. 
However,  the  native  Nothocestrum  are 
more  stable  and  drought-resistant  than 
the  Nicotiana  glauca,  which  dies  back 
significantly  during  especially  dry  years 
(A.  Medeiros,  pers.  comm.  2001). 
Therefore,  it  appears  likely  that  long- 
term  survival  of  the  moth  on  Kahoolawe 
will  require  the  planting  of 
Nothocestrum  latifolium  (A.  Medeiros, 
pers.  comm.  1998). 

Threats  to  the  Conservation  of 
Blackburn's  Sphinx  Moth 

Habitat  Loss  and  Degradation 

Dry  to  mesic  forest  habitats  in  Hawaii 
have  been  severely  degraded  by  past 
and  present  land  management  practices, 
including  ranching,  the  impacts  of 
introduced  plants  and  animals,  wildfire, 
and  agricultural  development  (Cheetah 
and  Stone  1990).  Because  of  these 
factors,  Nothocestrum  peltatum  on 
Kauai  and  N.  btevifolium  on  Hawaii  are 
now  federally  listed  as  endangered 
species  (59  FR  9327;  59  FR  10325). 
Although  all  Nothocestrum  spp.  are  not 
presently  listed  as  endangered  or 
threatened,  the  entire  genus  is  declining 
and  considered  uncommon  (Medeiros  et 
al.  1993;  HHP  2000).  For  example,  while 
N.  latifolium  presently  occurs  at 


moderate  densities  at  Ka  naio  NEAR 
(HHP  1993),  there  has  been  a  complete 
lack  of  seedling  survival  and  the  stand 
is  being  degraded  by  goats  (F.  Howarth. 
pers.  comm.  1994;  Steven  Montgomery, 
pers.  comm.  1994;  Medeiros  et  al.  1993). 
Goats  have  played  a  major  role  in  the 
destruction  of  dryland  and  mesic  forests 
throughout  the  Hawaiian  Islands  (Van 
Riper  and  Van  Riper  1982;  Stone  1985). 

Because  the  moth  was  once  so 
widespread  and  sphinx  moths  are 
known  to  be  strong  fliers,  we  believe  it 
is  likely  that  inter-island  dispersal  of  the 
species  occurred  to  some  degree  pripr  to 
the  loss  of  much  of  its  historical  habitat. 
Currently,  the  areas  of  dry  to  mesic 
shrub  and  forest  habitats  below  1,525  m 
(5,000  ft)  elevation  that  are  suitable  for 
Blackburn's  sphinx  moth  are 
approximately  148,585  ha  (367,161  ac). 

Localized  Extirpation 

In  addition  to,  or  perhaps  because  of, 
habitat  loss  and  fragmentation, 
Blackburn's  sphinx  moths  are  also 
susceptible  to  seasonal  variations  and 
weather  fluctuations  affecting  their 
quality  and  quantity  of  available  habitat 
and  food.  For  example,  during  times  of 
drought,  nectar  availability  for  adult 
moths  are  expected  to  decrease.  During 
times  of  decreased  nectar  availability, 
life  spans  of  individuals  may  not  be 
affected,  but  studies  with  butterflies 
have  shown  marked  decreases  in 
reproductive  capacity  for  many  species 
(Center  for  Conservation  Biology  1994). 
In  another  study,  Jansen  (1984)  reported 
that  host  plant  availability  directly 
affected  sphingid  reproductive  activity. 
In  fact,  for  some  lepidopteran 
(butterflies  and  moths)  species,  if  nectar 
intake  is  cut  in  half,  reproduction  is  also 
cut  approximately  in  half  Such 
resource  stress  may  occur  on  any  time 
scale,  ranging  from  a  few  days  to  an 
entire  season,  and  a  pattern  of 
continuous  long-term  adult  feeding 
stress  could  affect  the  future  viability  of 
a  population  (Center  for  Conservation 
Biology  1994). 

Often,  habitat  suitability  for 
herbivorous  insects  is  determined  by 
factors  other  than  host  plant  occurrence 
or  density.  Microclimatic  conditions 
(Thomas  1991;  Solbreck  1995)  and 
predator  pressure  (Roland  1993;  Roland 
and  Taylor  1995;  Walde  1995)  are  two 
such  widely  reported  factors.  In  a  study 
of  moth  population  structure,  habitat 
patch  size  and  the  level  of  sun  exposure 
were  shown  to  affect  species  occupancy, 
while  patch  size  and  the  distance  from 
the  ocean  coast  were  reported  to  affect 
moth  density.  Moth  populations  in 
small  habitat  patches  were  more  likely 
to  become  extinct  (Forare  and  Solbreck 
1997). 


Nonnative  Arthropods 

The  geographic  isolation  of  the 
Hawaiian  Islands  restricted  the  number 
of  original  successful  colonizing 
arthropods  and  resulted  in  the 
development  of  an  unusual  fauna.  Only 
15  percent  of  the  known  insect  families 
are  represented  by  the  native  insects  of 
Hawaii  (Howarth  1990).  Some  groups 
that  often  dominate  continental 
arthropod  faunas,  such  as  social 
Hymenoptera  (group-nesting  ants,  bees, 
and  wasps),  are  entirely  absent  from  the. 
native  Hawaiian  fauna.  Accidental 
introductions  from  commercial  shipping 
and  air  cargo  to  Hawaii  have  now 
resulted  in  the  establishment  of  over 
2,500  species  of  alien  arthropods 
(Howarth  1990;  Howarth  et  al.  1994), 
with  a  continuing  establishment  rate  of 
10  to  20  new  arthropod  species  per  year 
(Nishida  1997).  In  addition  to  the 
accidental  establishment  of  nonnative 
species,  private  individuals  and 
government  agencies  began  importing 
and  releasing  nonnative  predators  and 
parasites  for  biological  control  of  pests 
as  early  as  1865.  This  resulted  in  the 
introduction  of  243  nonnative  species 
between  1890  and  1985,  in  some  cases 
with  the  specific  intent  of  reducing 
populations  of  native  Hawaiian  insects 
(Funasaki  et  al.  1988;  Lai  1988).  Alien 
arthropods,  whether  purposefully  or 
accidentally  introduced,  pose  a  serious 
threat  to  Hawaii's  native  insects, 
through  direct  predation,  parasitism, 
and  competition  for  food  or  space 
(Howarth  and  Medeiros  1989;  Howarth  ' 
and  Ramsay  1991). 

Ants 

Ants  are  not  a  natural  component  of 
Hawaii's  arthropod  fauna,  and  native 
species  evolved  in  the  absence  of 
predation  pressure  from  ants.  Ants  can 
be  particularly  destructive  predators 
because  of  their  high  densities, 
recruitment  behavior,  aggressiveness, 
and  broad  range  of  diet  (Reimer  1993). 
Because  they  are  often  generalist 
feeders,  ants  may  affect  prey 
populations  independent  of  prey 
density,  and  may  locate  and  destroy 
isolated  individueds  and  populations 
(Nafus  1993a).  At  least  36  species  of 
ants  have  become  established  in  the 
Hawaiian  Islands,  and  three  particularly 
aggressive  species  have  severely  affected 
the  native  insect  fauna  (Zimmerman 
1948). 

For  example,  in  areas  where  the  big- 
headed  ant  [Pheidole  megacephala)  is 
present,  native  insects,  including  most 
moths,  have  been  eliminated  (Perkins 
1913;  Gagne  1979;  Gillespie  and  Reimer 
1993).  The  big-headed  ant  generally 
does  not  occur  at  elevations  higher  than 
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610  m  (2.000  ft),  and  is  also  restricted 
by  rainfall,  rarely  being  found  in 
particularly  dry  (less  than  35  to  50  cm 
(15  to  20  in)  annually)  or  wet  (more  than 
250  cm  (100  in)  annually)  areas  (Reimer 
et  al.  1990).  The  big-headed  ant  is  also 
known  to  be  a  predator  of  eggs  and 
caterpillars  of  native  Lepidoptera.  and 
can  completely  exterminate  populations 
(Zimmerman  1958).  This  ant  occurs  on 
all  the  major  Hawaiian  Islands, 
including  those  cuirrently  inhabited  by 
Blackburn's  sphinx  moth  and  is  a  direct 
threat  to  these  populations  (Neil  Reimer. 
Hawaii  Department  of  Agriculture 
(HDOA),  pers.  comm.  2001;  Medeiros  et 
al.  1993;  Nishida  1997). 

Several  additional  ant  species 
threaten  the  conservation  of  Blackbiu^n's 
sphinx  moth.  The  Argentine  ant 
[Ldnepithema  humilis)  has  been  reported 
on  several  islands,  including  Maui, 
Kahoolawe,  and  Hawaii  (Adam  Asquith, 
Service,  pers.  comm.  1998;  A.  Medeiros, 
pers.  comm.  1998;  Nishida  1997).  The 
long-legged  ant  [Anoplolepis  longipes) 
is  reported  on  several  islands,  including 
Hawaii  and  Maui  (Hardy  1979).  At  least 
two  species  of  fire  ants,  Solenopsis 
geminata  and  S.  papuana,  are  also 
important  threats  (Reagan  1986; 
Gillespie  and  Reimer  1993)  and  occur 
on  many  of  the  major  islands  (Reimer  et 
al.  1990;  Nishida  1997).  Ochetellus 
glaber,  a  recently  reported  ant 
introduction,  occurs  on  Maui,  Hawaii, 
and  Kahoolawe  (A.  Medeiros,  pers. 
comm.  1998;  N.  Reimer,  pers.  comm. 
2001;  Nishida  1997). 

Parasitic  Wasps 

Hawaii  also  has  a  limited  fauna  of 
native  Hymenopteran  wasp  species, 
with  only  two  native  species  in  the 
family  Braconidae  (Beardsley  1961), 
neither  of  which  is  known  to  parasitize 
Blackburn's  sphinx  moth.  In  contrast, 
other  species  of  Braconidae  are  common 
predators  (parasitoids)  on  the  larvae  of 
the  tobacco  homworm  and  the  tomato 
hornworm  in  North  America  (Gilmore 
1938).  There  are  now  at  least  74 
nonnative  species,  in  41  genera,  of 
braconid  wasps  established  in  Hawaii, 
of  which  at  least  35  species  were 
purposefully  introduced  as  biological 
control  agents  (Nishida  1997).  Most 
species  of  alien  braconid  and 
ichneumonid  wasps  that  parasitize 
moths  are  not  host-specific,  but  attack 
the  caterpillars  or  pupae  of  a  variety  of 
moths  and  have  become  the  dominant 
larval  parasitoids  even  in  intact,  high- 
elevation,  native  forest  areas  of  the 
Hawaiian  Islands  (Zimmerman  1948, 
1978;  Funasaki  et  al.  1988;  Howarth  et 
al.  1994).  These  wasps  lay  their  eggs 
within  the  eggs  or  caterpillars  of 
Lepidoptera.  Upon'hatching,  the  wasp 


larvae  consume  internal  tissues, 
eventually  killing  the  host.  At  least  one 
species  established  in  Hawaii, 
Hyposeter  exiguae,  is  known  to  attack 
the  tobacco  homworm  and  the  related 
tomato  homworm  in  North  America 
(Carlson  1979).  This  wasp  is  recorded 
from  all  of  the  main  islands  except 
Kahoolawe  and  Lanai  (Nishida  1997) 
and  is  a  recorded  parasitoid  of  the  lawn 
armyworm  [Spodoptera  maurita)  on  tree 
tobacco  on  Maui  (Swezey  1927). 
Because  of  the  rarity  of  Blackburn's 
sphinx  moths,  no  documentation  exists 
of  alien  braconid  and  ichneumonid 
wasps  parasitizing  the  species. 
However,  given  the  abundance  and  the 
breadth  of  available  hosts  of  these 
wasps,  they  are  considered  significant 
threats  to  the  moth  (F.  Howarth,  pers. 
comm.  1994;  Howarth  1983;  Gagne  and 
Howarth  1985;  Howarth  et  al.  1994). 

Small  wasps  in  the  family 
Trichogrammatidae  parasitize  insect 
eggs,  with  numerous  adults  sometimes 
developing  within  a  single  host  egg.  The 
taxonomy  of  this  group  is  confusing, 
and  it  is  unclear  if  Hawaii  has  any 
native  species  (John  Beardsley, 
University  of  Hawaii,  pers.  comm.  1994; 
Nishida  1997).  Several  alien  species  are 
established  in  Hawaii  (Nishida  1997), 
including  Trichogramma  minutum, 
which  is  known  to  attack  the  sweet 
potato  homworm  in  Hawaii  (Fullaway 
and  Krauss  1945).  In  1929,  the  wasp 
Trichogramma  chilonis  was 
purposefully  introduced  into  Hawaii  as 
a  biological  control  agent  for  the  Asiatic 
rice  borer  (Chilo  suppressalis).  This 
wasp  parasitizes  the  eggs  of  a  variety  of 
Lepidoptera  in  Hawaii,  including 
sphinx  moths  (Funasaki  et  al.  1988). 
Williams  (1947)  found  70  percent  of  the 
eggs  of  Blackburn's  sphinx  moth  to  be 
parasitized  by  a  Trichogramma  wasp 
that  was  probably  T.  chilonis.  Over  80 
percent  of  the  eggs  of  the  alien 
.grasswebworm  [Herpetogramma 
licarsisalis)  in  Hawaii  are  parasitized  by 
these  wasps  (Davis  1969).  In  Guam, 
Trichogramma  chilonis  effectively 
limits  populations  of  the  sweet  potato 
hornworm  (Nafus  and  Schreiner  1986), 
and  is  considered  under  complete 
biological  control  by  this  wasp  in 
Hawaii  (Lai  1988).  While  this  wasp 
probably  affects  Blackburn's  sphinx 
moth  in  a  density-dependent  manner 
(Nafus  1993a),  and  theoretically  is 
unlikely  to  directly  cause  extinction  of 
a  population  or  the  species,  the 
availability  of  more  abundant  alternate 
hosts  (any  other  lepidopteran  eggs)  may 
allow  for  the  extirpation  of  Blackburn's 
sphinx  moth  by  this  or  other  egg 
parasites  as  part  of  a  broader  host  base 


(Tothill  et  al.  1930;  Howarth  1991; 
Nafus  1993b). 

Parasitic  Flies 

Hawaii  has  no  native  parasitic  flies  in 
the  family  Tachinidae  (Nishida  1997). 
Two  species  of  tachinid  flies,  Lespesia 
archippivora  and  Chaetogaedia 
monticola,  were  purposefully 
introduced  to  Hawaii  for  control  of  army 
worms  (Funasaki  et  al.  1988;  Nishida 
1997).  These  flies  lay  their  eggs 
externally  on  caterpillars,  and  upon 
hatching,  the  larvae  burrow  into  the 
host,  attach  to  the  inside  surface  of  the 
cuticle,  and  consume  the  soft  tissues 
(Etchegaray  and  Nishida  1975b).  In 
.North  America.  C.  monticola  is  known 
to  attack  at  least  36  species  of 
Lepidoptera  in  eight  families,  including 
sphinx  moths;  L.  archippivora  is  known 
to  attack  over  60  species  of  Lepidoptera 
in  13  families,  including  sphinx  moths 
(Arnaud  1978).  These  species  are  on 
record  as  parasites  of  a  variety  of 
Lepidoptera  in  Hawaii  afid  are  believed 
to  depress  populations  of  at  least  two 
native  species  of  moths  (Lai  1988).  Over 
40  percent  of  the  caterpillars  of  the 
ihonarch  butterfly  [Danaus  plexippus) 
on  Oahu  are  parasitized  by  Lespesia 
archippivora  (Etchegaray  and  Nishida 
1975a),  and  the  introduction  of  a  related 
species  to  Fiji  resulted  in  the  extinction 
of  a  native  moth  there  (Tothill  et  al. 
1930;  Howarth  1991).  Both  of  these 
species  occur  on  Maui  and  Hawaii    . 
(Nishida  1997)  and  are  direct  threats  to 
the  Blackburn's  sphinx  moth. 

Based  on  the  findings  discussed 
above,  nonnative  predatory  and 
parasitic  insects  are  considered 
important  factors  coiitributing  to  the 
reduction  in  range  and  abundance  of  the 
Blackburn's  sphinx  moth,  andin 
combination  with  habitat  loss  and 
fragmentation,  are  a  serious  threat  to  its 
continued  existence.  Some  of  these 
nonnative  species  were  intentionally 
introduced  by  HDOA  or  other 
agricultural  agencies  (Funasaki  et  al. 
1988)  and  importations  and 
augmentations  of  lepidopteran 
parasitoids  continues.  Although  the 
State  of  Hawaii  requires  new 
introductions  to  be  reviewed  before 
release  (HDOA  1994),  post-release 
biology  and  host  range  cannot  be 
predicted  from  laboratory  studies 
(Gonzalez  and  Gilstrap  1992;  Roderick 
1992).  and  the  purposeful  release  or 
augmentation  of  any  lepidopteran 
parasitoid  is  a  potential  threat  to  the 
conservation  of  the  Blackburn's  sphinx 
moth  (Gagne  and  Howarth  1985; 
Simberloff  1992). 

As  Table  1  indicates,  the  assemblage 
of  potential  alien  predators  and 
parasites  on  each  island  may  differ. 
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Table  1.— Potential  Nonnative  Insect  Predators  and  Parasites  of  Blackburn's  Sphinx  Moth 


Order/family 


Genus/species 


Major  island(s)  on  which  the  spe- 
cies has  been  reported 


Major  island(s)  on  which  the  spe- 
cies has  not  been  reported 


Diptera/Tachinidae 

Diptera/Tachinidae 

Hymenoptera/Formicidae 

Hymenoptera/Formicidae 

Hymenoptera/Formicidae 

Hymenoptera/Formicidae 

Hymenoptera/Formicidae 

Hymenoptera/Formicidae 

Hymenoptera/Vespidae  

Hymenoptera/lchneumonidae 
Hymenoptera/ 

Trichogrammatidae. 
Hymenoptera/ 

Trichogrammatidae. 


Chaetogaedia  monticola  (fly)  

Lespesia  archippivora  (fly)  

Anoptolepis    longipes    (long-legged 

ant). 
Lir>epithema  humilis  (Argentine  ant) 

Ochetellus  glaber  (ant) 

Pheidole  megacephala  (big-headed 

ant). 
Solenopsis  geminita  (fire  ant)  

Solenopsis  papuana  (fire  ant) 

Vespula  pennsylvanica  (yellow  jack- 
et wasp). 

Hyposeter  exiguae  (wasp)  

Trichogramma  chilonis  (wasp)  

Trichogramma  minutum  (wasp)  


Hawaii,      Kauai,      Lanai,      Maui, 

Molokal,  Oahu. 
Hawaii,  Kauai,  Maui,  Molokai,  Oahu 
Hawaii,  Kauai,  Maui.  Oahu  

Hawaii,   Kahoolawe,   Kauai,   Lanai. 

Maui. 
Hawaii,    Kahoolawe,   Kauai.    Maui, 

Oahu. 
Hawaii,   Kahoolawe,   Kauai,   Lanai, 

Maui,  Molokai,  Oahu. 
Hawaii,      Kauai,      Lanai,      Maui, 

Molokai,  Oahu. 
Hawaii,      Kauai,      Lanai,      Maui, 

Mok)kai,  Oahu. 
Hawaii,  Kauai,  Maui,  Oahu  

Hawaii,  Kauai.  Maui.  Motokai.  Oahu 
Kauai,  Oahu  

Hawaii.  Lanai,  Molokai, -Oahu  


Kahoolawe. 

Kahoolawe,  Lanai. 
Kahoolawe,  Lanai,  Molokai. 

Molokai,  Oahu. 

Lanai,  Molokai. 

none. 

Kahoolawe. 

Kahoolawe. 

Kahoolawe,  Molokai. 

Kahoolawe,  Lanai. 

Hawaii,    Maui,    Kahoolawe,    Lanai, 

Mok)kai. 
Kauai,  Kahoolawe,  Maui. 


Furthermore,  the  arthropod 
community  may  differ  from  one  area  to 
another,  even  on  the  same  island,  based 
upon  elevation,  temperature,  prevailing 
wind  pattern,  precipitation,  or  other 
factors  (Nishida  1997).  Conserving  and 
restoring  Blackburn's  sphinx  moth 
populations  in  multiple  locations 
should  decrease  the  likelihood  that  the 
effect  of  any  single  alien  parasite  or 
predator,  or  the  combined  pressure  of 
such  species,  could  result  in  the 
diminished  vigor  or  extinction  of  the 
moth. 

Because  of  the  threats  discussed 
above,  we  do  not  believe  the  existing 
habitats  containing  Blackburn's  sphinx 
moth  populations  are  sufficient  to 
ensure  the  long-term  survival  of  the 
species.  A  diverge  set  of  habitats  and 
climates  within  its  former  range  is 
necessary  to  remove  the  long-term  risk 
of  rangewide  extinction  of  the  species. 
■  Threats  to  the  moth  identified  in  the 
final  listing  rule  include  vandalism  and 
collection,  predation/parasitism  by  alien 
arthropods,  and  habitat  alteration  and 
loss  from  nonnative  plant  and  ungulate 
invasion  (65  FR  4770:  February  1.  2000). 
Considering  the  rarity  of  the  moth,  small 
population  size  is  also  believed  to  be  a 
factor  that  threatens  the  long-term 
survival  of  the  species,  since  random 
population  fluctuations  and 
catastrophic  events  are  more  likely  to 
result  in  the  extirpation  of  local 
populations.  Wildfire  and  feral  ungulate 
pressure  on  the  moth's  habitat,  along 
with  direct  pressure  of  alien  predators 
and  parasites,  are  important  factors 
currently  reducing  the  moth's  range  and 


abundance  and  threatening  the  species' 
continued  existence  (Funasaki  et  al. 
1988). 

Previous  Federal  Action 

A  summary  of  previous  Federal 
actions  on  this  species  up  to  the  time  we 
proposed  this  critical  habitat 
designation  is  found  in  the  Federal 
Register  notice  proposing  designation  of 
this  critical  habitat  (67  FR  beginning 
page  40638). 

On  June  13,  2002,  we  published  a 
proposed  rule  for  designation  of  critical 
habitat  for  Blackburn's  sphinx  moth  on 
approximately  40,240  ha  (99,433  ac)  of 
land  on  the  islands  of  Hawaii, 
Kahoolawe,  Maui,  and  Molokai  (67  FR 
40633).  The  publication  of  the  proposed 
rule  opened  a  60-day  public  comment 
period,  which  closed  on  August  12, 
2002. 

Subsequently,  we  determined  that  an 
additional  extension  of  time  was  needed 
to  complete  this  designation  process.  On 
August  21,  2002,  the  District  Court  in 
Hawaii  approved  another  joint 
stipulation  extending  the  date  for  the 
final  rule  designating  critical  habitat  for 
Blackburn's  sphinx  moth  to  May  30, 
2003. 

On  August  26,  2002,  we  published  a 
notice  (67  FR  54763)  announcing  the 
reopening  of  the  comment  period  until 
December  30,  2002,  and  notice  of  a 
public  hearing  on  the  proposed  rule  to 
be  held  on  the  island  of  Maui.  On 
September  12,  2002,  we  held  a  public 
hearing  at  the  Maui  Arts  emd  Cultural 
Center  Meeting  Room,  Kahului. 

On  October  10,  2002,  we  published  a 
notice  of  a  public  hearing  on  the 


proposed  rule  to  be  held  on  the  island 
of  Hawaii  (67  FR  63064).  On  October  29. 
2002,  we  held  a  public  hearing  in 
Kailua-Kona,  Hawaii. 

On  November  15,  2002,  we  published 
a  notice  of  the  availability  of,  and 
invitation  for,  comments  on  the  draft 
economic  analysis  (DEA)  for  the 
proposed  rule  (67  FR  69179).  The 
second  public  comment  period  closed 
on  December  30,  2002. 

Summary  of  Comments  and 
Recommendations 

Peer  Review 

In  accordance  with  our  policy 
published  on  July  1,  1994  (59  FR 
34270).  we  solicited,  during  a 
prepublication  peer  review  process, 
independent  opinions  from  15 
knowledgeable  individuals  with 
expertise  in  one  or  several  fields, 
including  familiarity  with  the  species, 
the  geographic  region  that  the  species 
occurs  in,  and  the  principles  of 
conservation  biology.  We  received 
comments  from  five  reviewers.  After 
publication  of  the  proposed  rule,  we 
solicited  independent  opinions  from  27 
knowledgeable  individuals  With  similar 
expertise.  We  received  8  written 
responses  from  those  27  individuals.  All 
eight  reviewers  generally  supported  our 
methodology  and  conclusion,  and 
supported  the  proposed  critical  habitat 
designation,  although  they  recognized 
the  limitations  of  scientific  knowledge 
of  life  history  and  population 
characteristics  of  the  Blackburn's  sphinx 
moth.  All  of  the  reviewers  supported 
including  currently  unoccupied  habitat 
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within  the  designation.  Several 
reviewers  suggested  specific  locations 
where  critical  habitat  should  have  been 
expanded;  in  most  cases  this  was  to 
include  additional  mesic  habitat  areas 
for  the  moth.  Several  reviewers 
specifically  expressed  concern  with  the 
identified  primary  constituent  elements, 
particularly  pertaining  to  the  fact  that 
noimative  tree  tobacco  [Nicotiana 
glauca)  was  not  identified  as  such.  We 
summarize  and  address  comments 
received  from  the  peer  reviewers  in  the 
following  section.  We  considered  all 
reviewers'  comments  in  developing  the 
final  rule. 

In  the  June  13,  2002,  proposed  critical 
habitat  designation  (67  FR  40633),  we 
requested  all  interested  parties  submit 
comments  on  the  specifics  of  the 
proposal,  including  information  related 
to  biological  justification,  policy, 
economics,  and  proposed  critical  habitat 
boundaries.  We  also  contacted  all 
appropriate  Federal,  State,  and  local 
agencies,  scientific  organizations,  and 
other  interested  parties  and  invited 
them  to  comment.  The  comment  period 
was  scheduled  to  close  on  August  12, 
2002.  To  allow  for  additional  comments 
on  the  proposed  designation  and  to 
allow  for  comments  on  the  DEA  of  the 
proposed  critical  habitat,  we  extended 
the  comment  period  until  December  30, 
2002  (67  FR  54763).  We  received  30 
individually  written  letters,  from  10 
designated  peer  reviewers,  4  State 
agencies,  and  16  individuals  or 
organizations.  Approximately  715 
additional  letters  were  submitted  as  part 
of  a  mailing  campaign,  all  of  which 
supported  the  proposed  designation. 

We  received  three  requests  for  a 
public  hearing.  We  announced  the  date 
and  time  of  the  public  hearings  and 
invited  comments  in  letters  to 
appropriate  elected  officials;  Federal, 
State,  and  local  agencies;  scientific 
organizations;  and  other  interested 
parties.  We  also  published  notices  in 
several  news  sources,  including  the 
Federal  Register,  Star  Bulletin,  West 
Hawaii  To(tey,  Hawaii  Tribune  Herald, 
Honolulu  Advertiser,  Molokai 
Advertiser  News,  and  the  Maui  News. 
Five  individuals  at  the  October  2002 
Kahului,  Maui,  public  hearing  emd  5 
individuals  at  the  November  2002 
Kailua-Kona,  Hawaii,  public  hearing, 
gave  testimony  on  the  Blackburn's 
sphinx  moth  critical  habitat  proposal. 

We  provided  notification  of  the  DEA 
through  letters  and  news  releases  faxed 
and/or  mailed  to  affected  elected 
officials,  media  outlets,  local 
jurisdictions,  and  interest  groups.  We 
also  published  notice  of  its  availability 
in  the  Federal  Register  (67  FR  69179; 
November  15,  2002),  and  the  DEA  and 


associated  material  were  made  available 
on  our  Region  1  Fish  and  Wildlife  Office 
Internet  site  following  its  release  on 
November  15,  2002. 

We  reviewed  all  comments  received 
for  substantive  issues  and  new 
information  regarding  the  Blackburn's 
sphinx  moth.  Similar  comments  were 
grouped  into  six  general  issue  categories 
relating  specifically  to  the  proposed 
critical  habitat  determination  and  DEA 
on  the  proposed  determination. 
Comments  have  been  incorporated 
directly  into  the  final  rule  or  final 
addendum  to  the  economic  analysis, 
and/or  they  have  been  addressed  in  the 
following  summary. 

Issue  1 :  Biological  justification  and 
Methodology 

(1)  Comment:  Multiple  commenters, 
including  one  official  with  HDOA, 
stated  that  the  Service  should  not 
designate  unoccupied  habitat  for  the 
moth,  and  that  unoccupied  areas  should 
be  excluded  from  the  designation. 
However,  all  peer  reviewers  of  the 
proposed  rule,  including  one  with  the 
Hawaii  Division  of  Forestry  and 
Wildlife  (DOFAW)  and  one  with  HDOA, 
were  in  support  of  the  designation  of 
unoccupied  habitat.  Many  of  the  peer 
reviewers  stated  that  unoccupied  habitat 
is  essential  since  currently  occupied 
areas  would  be  inadequate  for 
conservation  of  the  species. 

Our  Response:  Because  of  the 
comparatively  limited  current  range  of 
,this  species,  designating  only  occupied 
areas  woidd^not  meet  the  conservation 
requirements  of  the  species.  Many  peer 
reviewers  agreed  with  this  and  stated 
that  currently  occupied  areas,  as  well  as 
the  similar  habitat  around  them  within 
the  designated  units  of  critical  habitat 
that  may  be  occupied  in  the  future, 
cannot  provide  all  of  the  essential  life- 
cycle  needs  of  the  species,  nor  provide 
all  of  the  habitat  components  essential 
for  the  conservation  (primary 
constituent  elements)  of  this  species. 
Therefore,  providing  the  opportunity  for 
expansioo  of  this  species  to  areas  that 
were  known  to  have  been  historically 
occupied  (i.e.,  Molokai)  is  essential  to 
its  conservation,  and  should  help  to 
prevent  the  possibility  of  the  species' 
extinction  in  the  event  that  some 
populations  are  extirpated  by 
catastrophes  such  as  large  wildfires  or 
hurricanes. 

When  designating  currently 
unoccupied  habitat  for  this  species,  we 
first  evaluated  lands  that  are  suitable.  Of 
this  suitable  habitat,  we  then  identified 
those  areas  essential  for  the 
conservation  of  the  species  if  they 
contained  one  or  more  of  the  primary 
constituent  elements;  were  either  in 


acceptable  condition  for  conservation 
efforts,  or  could  be  made  acceptable 
through  appropriate  management 
actions;  and  would  provide  the  space 
and  distribution  needed  by  the  moth  to 
sustain  itself  in  the  future. 

The  one  unoccupied  area  designated 
in  this  final  rule  is  located  on  the  island 
of  Molokai.  Although  currently 
unoccupied  by  the  moth,  the  area 
contains  both  larval  stage  and  adult 
moth  native  host  plants.  The  area  is 
close  enough  in  proximity  to  the  Maui 
moth  population  that  many  peer 
reviewers  stated  it  is  feasible  that  the 
area  may  again  be  repopulated  by  the 
moth  on  its  own.  However,  because  it  is 
a  separate  island,  some  additional 
protection  from  a  potential  natural 
catastrophe  affecting,  for  example,  the 
Maui  population,  may  be  afforded  a 
futiu-e  moth  population  on  Molokai. 
Furthermore,  as  Molokai  is  the  closest 
island  to  Oahu,  we  believe  that  allowing 
for  a  future  moth  population  on  Molokai 
may  facilitate  the  species'  dispersal  and 
provide  a  flight  corridor  for  moths 
eventually  dispersing  to  the  island  of 
Oahu,  ,which  is  also  part  of  its  histbrical 
range. 

Molokai  was  designated  as  critical 
habitat  in  lieu  of,  or  rather  than,  other 
suitable  unoccupied  areas,  because  we 
determined,  to  the  best  of  oiu  abilities, 
that  it  is  the  highest  quality  unoccupied 
.habitat  essential  to  the  conservation  of 
the  moth.  Lastly,  the  designated 
unoccupied  area  on  Molokai  may  lack 
some  of  the  serious  potential  threats  to 
the  moth  (see  Table  1).  Conserving  and 
restoring  Blackburn's  sphinx  moth 
populations  in  multiple  locations 
decreases  the  likelihood  that  the  effect 
of  any  single  alien  parasite  or  predator, 
or  the  combined  pressure  of  such 
species  and  other  threats,  could  result  in 
the  diminished  vigor  or  extinction  of  the 
species. 

(2)  Comment:  Critical  habitat 
designation  should  consider  the 
following:  (1)  The  importance  of 
designating  the  best  remaining  elements 
of  ecosystems  for  multispecies 
conservation;  (2)  the  practicality  of 
managing  and  protecting  scattered  units 
without  apparent  physical  boundaries; 
and  (3)  the  importance  of  public/private 
partnerships  for  species  conservation. 

Our  Response:  We  agree  that  all  these 
factors  are  important  for  the 
conservation  of  listed  species.  We  have 
designated  only  areas  that  are  essential 
for  the  conservation  of  the  Blackburn's 
sphinx  moth,  and  which  contain 
primary  constituent  elements  within  the 
highest  quality  remaining  habitats.  We 
also  agree  that  public/private 
partnerships  are  often  essential  for 
species  conservation.  As  an  example, 


34716  Federal  Register/ Vol.  68.  No.  Ill /Tuesday,  June  10.  2003 /Rules  and  Regulations 


we  are  excluding  portions  of  proposed 
Units  1  and  2  because  some  private 
landowners  are  managing  portions  of 
their  lands  for  the  conservation  benefit 
of  the  moth  and  numerous  other  listed 
species.  We  believe  that  the  beneflts  of 
exclusion  outweigh  the  benefits  of 
including  these  areas  as  critical  habitat 
because  there  is  a  higher  likelihood  of 
beneficial  conservation  activities 
occurring  in  those  two  areas  without 
designated  critical  habitat.  See- 
Exclusions  Under  Section  4(b)(2)  for  a 
more  detailed  discussion  of  the 
excluded  areas. 

(3)  Comment:  The  majority  of  peer 
reviewers  noted  the  lack  of  knowledge 
regarding  basic  biology  of  the  species. 
They  noted  that  little  peer-reviewed 
biological  and  ecological  information  is 
available  for  the  Blackburn's  sphinx 
moth,  and  that  much  of  the  technical 
information  used  for  the  critical  habitat 
designation  is  based  on  unpublished 
reports  and  field  observations  by 
Service  staff,  State  biologists,  and 
university  researchers.  One  peer 
reviewer  with  DOFAW  stated  that  the 
use  of  inforihation  from  studies  of  other 
sphinx  moths  or  butterflies  is  probably 
not  valid  for  Blackburn's  sphinx  moth. 
Another  peer  reviewer  suggested  the  use 
of  studies  for  other  lepidopterans  could 
be  problematic.  However,  other  peer 
reviewers  agreed  that  it  was  acceptable 
and  appropriate  for  the  Service  to  use 
studies  and  information  on  other 
lepidopterans,  especially  since  there  is 
limited  information  on  the  moth. 

Our  Response:  As  noted  in  the 
Background  section  of  ibis  rule,  we 
recognize  the  limited  amount  of 
scientific  data  available  for  this  species, 
especially  the  very  limited  amount  of 
information  that  is  available  in  a  peer- 
reviewed  format.  However,  the  Act 
requires  us  to  use  the  best  available 
scientific  and  commercial  information 
in  undertaking  species  listing  and 
conservation  actions,  including  the 
designation  of  critical  habitat  as  set 
forth  in  this  rule. 

Prior  to  the  rulemaking  process 
associated  with  listing  the  Blackburn's 
sphinx  moth  as  endangered,  we 
participated  in,  led,  or  sponsored  a 
number  of  surveys  and  studies  in 
numerous  habitat  areas  on  several 
islands  to  document  the  presence  or 
absence  of  the  moth  or  its  essential  host 
plant  species  at  these  locations.  In 
addition,  other  natural  resource 
agencies  and  organizations,  including 
the  University  of  Hawaii,  USGS-BRD, 
DLNR.  and  the  National  Botanical 
Garden,  provided  us  with  reports  of 
field  observations  at  many  sites  on 
several  islands.  While  we  acknowledge 
the  limited  amount  of  peer-reviewed 


published  information  regarding  the 
Blackburn's  sphinx  moth,  as  required  by 
law  we  have  used  the  best  scientific  and 
commercial  data  available  to  identify 
and  delineate  the  critical  habitat 
boundaries.  Furthermore,  we  believe 
that  we  have  been  cautious  in  using 
information  from  studies  of  other, 
similar  lepidoptera  in  identifying 
critical  habitat  for  this  moth  species.  For 
example,  throughout  this  rule,  we  have 
explicitly  identified  where  we  were 
making  comparisons  between  . 
Blackburn's  sphinx  moth  and  related 
taxa  rather  than  making  assumptions 
outright  about  the  moth.  We  have  also 
acknowledged  throughout  the  rule  that 
additional  studies  are  needed  to  confirm 
certain  aspects  of  the  species's  biology, 
including,  but  not  limited  to,  its  host 
plant  co-interactions. 

(4)  Comment:  Some  commenters 
stated  that  the  Service  did  not 
adequately  consider  recovery  science 
and  management  in  its  proposed  critical 
habitat  designation. 

Our  Response:  When  developing  the 
rule  to  designate  critical  habitat  for  the 
moth,  we  have  used  the  best  scientific 
and  commercial  data  available.  This 
included,  but  is  not  limited  to, 
documented  locations  of  known 
Blackburn's  sphinx  moth  populations 
and  locations  of  the  primary  constituent 
elements,  including  peer-reviewed 
scientific  publications;  unpublished 
reports  by  researchers;  the  rule  listing 
the  species  (65  FR  4770);  the 
Blackburn's  sphinx  moth  Recovery 
Outline  (Service  2000);  the  HHP's 
current  database;  island-wide 
Geographic  Information  System  (GIS) 
coverages  (e.g..  vegetation,  soils,  annual 
rainfall,  elevation  contours, 
landownership);  information  received 
during  the  public  comment  periods  and 
public  hearings;  recent  biological 
surveys  and  reports;  information 
received  in  response  to  outreach 
materials  and  requests  for  species  and 
management  information  that  we  sent  to 
all  landowners,  land  managers,  and 
interested  parties;  responses  to  the 
published  Blackburn's  sphinx  moth 
critical  habitat  proposed  rule;  and  the 
DEA. 

The  critical  habitat  unit  approach  in 
this  rule  addresses  the  numerous  risks 
to  the  long-term  survival  and 
conservation  of  Blackburn's  sphinx 
moth  by  employing  two  widely 
recognized  and  scientifically  accepted 
methods  for  promoting  viable 
populations  of  imperiled  species — (1) 
creation  or  maintenance  of  multiple 
populations  to  reduce  the  possibility 
that  a  single  or  series  of  catastrophic 
events  could  threaten  to  extirpate  the 
species;  and  (2)  increasing  the  size  of 


each  population  in  the  respective 
critical  habitat  units  to  a  level  where  the 
threats  of  genetic,  demographic,  and 
normal  environmental  uncertainties  are 
diminished  (Tear  et  al.  1995;  Meffe  and 
Carroll  1996;  Service  1997a). 

In  general,  the  larger  the  number  of 
populations  and  the  larger  the  size  of 
each  population,  the  lower  the 
probability  of  extinction  (RaUp  1991; 
Meffe  and  Carroll  1996).  This  basic 
conservation  principle  of  redundancy 
applies  to  Blackburn's  sphinx  moth.  By 
maintaining  viable  populations  in  the 
designated  critical  habitat  units,  the 
threats  represented  by  a  fluctuating 
environment  are  reduced  and  the 
species  has  a  greater  likelihood  of 
achieving  conservation.  Conversely,  loss 
of  a  Blackburn's  sphinx  moth  critical 
habitat  unit  will  result  in  an  appreciable 
increase  in  the  risk  that  the  species  may 
not  recover  and  survive. 

Re-establishing  the  species  to  a 
diverse  set  of  habitats  and  climates 
within  its  former  range  is  necessary  to 
remove  the  long-term  risk  of  rangewide 
extinction  due  to  catastrophic  events 
and  the  numerous  direct  threats  to  the 
species  and  its  habitat  (Service  1997a).   . 
We  are  keenly  aware  that  simply 
designating  an  area  as  critical  habitat 
will  not  ensure  its  long-term 
conservation  and  recovery  and,  in  fact, 
we  know  and  recognize  that  active 
management  actions  and  proven 
recovery  science  methods  will  be  far 
more  important  in  the  long  run  for  the 
moth.  In  accordance  with  oui  policy  on 
peer  review  published  on  July  1,  1994 
(59  FR  34270),  we  also  solicited  the 
expert  opinions  of  appropriate  and 
independent  specialists  regarding  the 
proposed  rule.  The  purpose  of  this  peer 
review  was  to  ensure  that  ova 
designation  methodology  of  critical 
habitat  for  the  Blackburn's  sphinx  moth 
was  based  on  scientifically  sound  data, 
assumptions,  and  analysis,  and  recovery 
science.  The  comments  of  all  of  the  peer 
reviewers  were  taken  into  consideration 
in  the  development  of  this  final 
designation.  Furthermore,  we  are  in  the 
process  of  developing  a  draft  recovery 
plan  for  the  moth,  and  all  peer 
reviewers,  stakeholders,  and  other 
interested  parties  will  have  an 
opportunity  to  provide  input  to  ensure 
that  the  best  recovery  science  is 
outlined  for  the  moth's  long-term 
conservation  and  recovery. 

(5)  Comment:  Numerous  comments 
were  submitted  regarding  the  Service's  ' 
identification  of  the  Blackburn's  sphinx 
moth's  primary  constituent  elements. 
Most  peer  reviewers  stated  that  the 
Service  had  properly  identified  the 
primary  constituent  elements  for  this 
species.  However,  several  reviewers. 


Federal  Register /  Vol.  68.  No.  Ill /Tuesday,  June  10,  2003 /Rules  and  Regulations 


34717 


including  one  with  HDOA  and  one  with 
DOFAW,  expressed  concern  with  the 
Service's  decision  not  to  include  tree 
tobacco  {Nicotiana  glauca)  as  a  primary 
constituent  element  because  the  adult 
moth  often  lays  eggs  on  this  plant 
species,  and  the  moth's  larval  stage 
appears  to  feed  readily  and  successfully 
on  it.  In  addition,  N.  glauca  is  believed 
to  be  the  only  larval  stage  host  plant  that 
the  Kahoolawe  island  Blackburn's 
sphinx  moth  population  is  utilizing. 

Our  Response:  Although  Blackburn's 
sphinx  moth  larvae  feed  on  the 
nonnative  Nicotiana  glauca,  we  do  not 
consider  this  plant  to  be  a  primary 
constituent  element  for  the  designation 
of  critical  habitat.  As  previously 
discussed,  the  native  Nothocestrum  spp. 
are  more  stable  and  persistent 
components  of  dry-to-mesic  forest 
habitats  than  N.  glauca.  Nicotiana 
glauca  is  a  short-lived  species  that  may 
disappear  from  areas  during  prolonged 
drought  (A.  Medeiros,  pers.  comm. 
1998)  or  during  successional  changes  in 
the  plant  conununity  (F.  Howarth,  pers. 
comm.  2001;  Simon  1999).  Many 
studies  have  shown  that  insects,  and 
particularly  lepidopteran  larvae, 
consume  more  food  when  the  food  has 
a  relatively  high  water  content 
(Murugan  and  George  1992).  Relative 
consumption  rate  and  growth  have  been 
reported  to  decrease  for  many  sphingids 
closely  related  to  the  Blackburn's 
sphinx  moth  when  raised  on  host  plants 
or  diets  with  a  relatively  low  water 
content  (Murugan  and  George  1992). 
The  vulnerability  of  N.  glauca  to 
drought  conditions  suggests  that  its 
water  content  frequently  may  not  be 
suitable  for  optimal  growth  of 
Blackburn's  sphinx  moth  larvae. 

Numerous  conservation  and 
restoration  plans  for  particular  areas 
throughout  the  State  of  Hawaii  have 
identified  as  primary  goals  the 
restoration  of  native  plants,  including 
the  native  host  plants  for  the 
Blackburn's  sphinx  moth  and  other 
endangered  species.  Achieving  these 
restoration  goals  may  also  require  the 
control  or  elimination  of  nonnative 
vegetation,  potentially  including 
Nicotiana  spp.  (See  also  Comment  #22). 

Additionally,  unlike  the 
Nothocestrum  spp.,  Nicotiana  glauca  is 
more  likely  to  occur  in  habitats  less 
suitable  because  of  their  occupation  by 
alien  insect  predators  (D.  Hopper,  in  litt. 
2000,  2002;  Simon  1999).  Therefore,  in 
comparison  with  N.  glauca,  the  native 
Nothocestrum  spp.  better  fulfill  the 
primary  biological  needs  of  the  moth 
larvae.  For  all  of  these  reasons,  we  are 
not  considering  N.  glauca  as  a  primary 
constituent  element  for  the  designation 
of  critical  habitat. 


(6)  Comment:  Several  reviewers  stated 
that  the  native  Nothocestrum  spp.  host 
plant  populations  are  currentiy  very  rare 
and  most  of  them  are  not  demonstrating 
regeneration,  so  that  reviewers 
questioned  the  likelihood  of  the 
Blackburn's  sphinx  moth's  eventual 
recovery.  Several  reviewers  also  pointed 
out  that  the  few  existing  Nothocestrum 
populations  are  highly  vulnerable  to 
extirpation  by  catastrophic  events  such 
as  large  wild  fires  or  hurricanes. 
Reviewers  recommended  that 
Nothocestrum  populations  be 
aggressively  managed  using  techniques 
that  include  fencing  and  weed  and  feral 
ungulate  control;  otherwise,  the  decline 
of  Nothocestrum  populations  would 
continue.  Furthermore,  it  was  suggested 
that  existing  Nothocestrum  populations 
be  augmented  and  new  populations  be 
established  with  techniques  including 
outplanting  and  propagation. 

Our  Response:  We  agree  that  active 
management  of  the  remaining 
Nothocestrum  spp.  populations  will  be 
necessary  to  prevefit  their  continued 
decline  and  thereby  facilitate  the  moth's 
long-term  conservation.  This  critical 
habitat  designation  and  the  draft 
recovery  plan,  which  we  are  currently 
preparing,  identify  these  needs. 

(7)  Comment:  One  peer  reviewer 
questioned  whether  it  was  prudent  to 
identify  nectar  food  source  plants  for 
the  adult  Blackburn's  sphinx  moths  as 
primary  constituent  elements  because 
these  plants,  especially  Ipomea  spp.,  are 
more  widespread  than  the  native  larval 
stage  host  plants  identified  as  primary 
constituent  elements,  and  they  are 
found  outside  of  the  boundaries  of 
proposed  critical  habitat.  The  reviewer 
noted  that  some  areas  proposed  as 
critical  habitat,  i.e.,  proposed  Unit  2, 
were  selected  partly  because  the  areas 
are  known  to  contain  adult  moth 
primary  constituent  elements,  even  if 
currentiy  devoid  of  native 
Nothocestrum  spp. 

Our  Response:  We  agree  that  known 
and  likely  native  nectar  food  sources  for 
adult  Blackbiun's  sphinx  moths  are 
more  widespread  and  abundant  than 
known  native  food  sources  for  larval 
moths.  We  included  native  nectar  food 
soiuces  as  primary  constituent  elements 
for  the  moth  to  identify  the  specific 
habitat  components  needed  for  the 
species  to  complete  its  entire  life  cycle. 
We  determined  that  identifying  critical 
habitat  based  solely  on  the  existing 
locations  of  larval  stage  primary 
constituent  elements,  i.e.,  Nothocestrum 
spp..  would  not  meet  the  species'  needs 
essential  for  its  conservation.  Some 
critical  habitat  areas  were  selected 
because  they  are  known  to  contain  adult 
moth  primary  constituent  elements. 


even  if  currently  devoid  of  native 
Nothocestrum  spp.  We  included  such 
areas  when  we  determined  that  the 
areas  were:  (1)  Within  the  moth's 
current  or  historic  range;  and/or  (2) 
known  or  believed  to  have  been 
occupied  by  Nothocestrum  spp.  in  the 
past  and  capable  of  supporting 
Nothocestrum  spp.  again  if  properly 
protected  or  restored. 

(8)  Comment:  One  peer  reviewer 
suggested  that  some  areas  currently 
occupied  by  the  Blackburn's  sphinx 
moth  and  proposed  as  critical  habitat 
may  actually  be  suboptimal  habitat  for 
the  species.  It  was  hypothesized  that 
these  same  areas  are  occupied  currently 
only  because  some  threats,  such  as  ants 
or  certain  Trichogramma  parasitic  wasp 
species,  are  either  lacking  or  present  in 
sufficiently  low  levels  to  allow  the  moth 
to  persist  there.  The  same  peer  reviewer 
also  suggested  that  soil  substrate  is  an 
important  habitat  component  that  may 
have  been  overlooked  in  the  proposed 
rule.  It  was  noted  that  the  moth  has 
often  been  found  in  areas  with  rocky, 
cinderlike,  and  relatively  barren 
substrate.  It  was  hypothesized  that  the 
moth  may  prefer  such  a  loose, 
uncompacted  substrate  for  the  purpose 
of  biuTowing  to  complete  pupation. 
However,  it  was  also  noted  that  moth 
occurrences  in  these  areas  may  be  due 
to  the  feet  that  such  substrates  are 
somewhat  comparatively  abiotic  and 
sparsely  vegetated,  and  may  thus  yield 
lower  moth  parasite  and  predator 
populations. 

Our  Response:  The  best  available 
information,  both  historic  and  current, 
was  used  from  a  variety  of  sources  (see 
Methods  section)  to  determine  the 
primary  constituent  elements  for  the 
Blackburn's  sphinx  moth  and  its  current 
and  former  range.  As  pointed  out  by 
reviewers,  historic  information  is 
extremely  scant  for  the  species,  but  the 
only  information  ciurently  available 
indicates  the  species  is  restricted  to 
somewhat  dry  and  leeward  areas.  While 
we  acknowledge  that  additional  studies 
are  needed  to  better  imderstand  the 
moth's  long-term  conservation  needs, 
the  designated  lands  represent,  to  the 
best  of  oiu-  current  knowledge,  the  areas 
essential  to  the  species'  conservation. 
We  are  currently  preparing  a  draft 
recovery  plan  for  the  moth,  and  this 
plan  identifies  several  priority  research 
tasks  such  as  the  investigation  of 
substrate  preferences  and  effects  of 
various  predators  and  parasites  on  the 
species.  We  may  revise  this  critical 
habitat  designation  in  the  future  if  new 
information  indicates  revisions  are 
warranted. 

(9)  Comment:  One  peer  reviewer 
recommended  that  the  Service  conduct 
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a  genetic  analysis  of  moth  populations 
from  both  Kahoolawe  and  Maui  to 
determine  if  the  moth  has  perhaps 
evolved  either  a  preference  for,  or  an 
adaptation  to,  feeding  on  Nicotiana 
glauca.  It  was  suggested  that  the  Service 
might  learn  whether  the  Kahoolawe 
moth  population  is  dependent  upon 
Maui  moth  populations  for  recruitment. 
Furthermore,  genetic  analysis  might 
reveal  that  Nicotiana  glauca  raised  moth 
populations  are  dependent  upon 
Nothocestrum  spp.  plants  or  that  such 
moth  populations  are  genetically 
distinct  from  those  moth  populations 
that  appear  to  be  Nothocestrum  spp. 
dependent. 

Our  Response:  We  agree  that  a  greater 
understanding  of  the  moth's  genetics  is 
needed  to  better  address  its  long-term 
conservation  needs.  However, 
researching  this  aspect  of  the  moth's 
biology  is  beyond  the  scope  of  this 
document.  We  are  currently  preparing  a 
draft  recover)'  plan  for  the  moth  that 
will  identify  a  genetics  study,  in 
addition  to  other  priority  research 
objectives. 

(10)  Comment:  Most  of  the  peer 
reviewers  stated  that  the  proposed 
critical  habitat  areas  seem  suitable  in 
size  and  that  they  are  ecologically 
appropriate,  provided  that:  (1)  The 
proposed  areas  are  protected  from  their 
primary  threats,  and  (2)  the  excluded 
lands  are  properly  managed  and  of  large 
enough  size  to  be  ecologically 
sustainable. 

Our  Response:  We  believe  the  core 
area  of  suitable  habitat  has  been 
demarcated  by  the  critical  habitat 
boundaries  as  presented  in  this  final 
rule.  Moreover,  the  designated  critical 
habitat  units  were  chosen  to  create  an 
array  of  multiple  discrete  populations 
across  the  four  islands  to  reduce  the  risk 
of  extinction  resulting  from  catastrophic 
natural  events,  such  as  hurricanes,  and 
to  enhance  the  likelihood  of 
conservation.  Furthermore,  the  units 
were  chosen  because  they  are  the 
highest  quality  native  habitats  essential 
to  the  moth's  conservation  and  all  are 
identified  as  manageable,  restorable, 
and  sufficient  in  size  to  capably  support 
self-sustaining  moth  populations.  Our 
conclusion  is  that  9  sites  located  within 
historic  range  on  four  islands  are 
sufficient  to  achieve  these  goals.  If 
provided  with  new  information,  we  may 
revise  the  critical  habitat  designation  in 
the  future. 

(11a)  Comment:  Three  peer  reviewers 
and  one  commenter  noted  that  the 
proposed  rule  did  not  contain  a  great 
deal  of  information  about  the 
distribution  of  the  mesic  habitat  plant, 
Nothocestrum  longifolium  nor  its 
potential  as  a  host  plant  for  the  larval 


stage  of  the  moth.  It  was  recommended 
that  the  Service  map  the  distribution  of 
N.  longifolium  by  island,  (lib) 
Comment:  Two  reviewers  and  one 
commenter,  including  one  with  HDOA, 
noted  that  very  little  mesic  habitat, 
other  than  on  Molokai.  was  proposed  as 
critical  habitat  for  the  Blackburn's 
sphinx  moth.  They  recommended  that 
the  Service  include  more  mesic  habitat 
in  the  final  designation,  especially  in 
light  of  the  fact  that  the  islands  have 
undergone,  and  often  undergo,  long 
periods  of  drought,  (lie)  Comment:  One 
peer  reviewer  with  HDOA  provided 
additional  observational  data  for  the 
moth  at  light  traps  located  near  Olinda, 
East  Maui,  and  suggested  that  the  moths 
were  either  flying  long  distances  from 
known  habitat  areas,  or  represented 
adults  from  an  undocumented 
population  potentially  utilizing  N. 
longifolium  plants  in  mesic  forests  of 
northwest  Haleakala.  (lid)  Comment: 
Another  peer  reviewer  with  DOFAW 
provided  additional  observational  data 
for  the  moth  on  Maui  that  may  indicate 
a  distinct  seasonal  pattern  to  its 
appearances  on  that  island.  It  was 
suggested  that  these  respective  periods 
of  moth  appearance  coincided  with 
annual  regional  precipitation  patterns, 
and  might  indicate  the  moth  was  taking 
advantage  of  appropriate  opportunities 
for  larval  development  and  flower  (e.g., 
nectar)  foraging,  (lie)  Comment:The 
same  reviewer  recommended  the 
inclusion  of  an  altogether  new  unit  on 
West  Maui  that  was  not  proposed  as 
critical  habitat.  The  unit  was  justified 
since  it  would  include  additional  mesic 
habitat  and  was  persistently  and 
strongly  occupied  by  the  moth. 
Additionally,  the  area  contained  adult 
BlackbiuTi's  sphinx  moth  primary 
constituent  elements,  specifically 
Plumbago  spp.  and  Ipomea  spp.,  as  well 
as  other  potential  larval  stage  host 
plants  (not  identified  as  primary 
constituent  elements)  such  as  Solanum 
nelsoni  and  Scaevola  sericea.  Lastly,  it 
was  suggested  that  the  new  unit  might 
provide  an  important  corridor  for  adult 
moths  migrating  toward  the  proposed 
Unit  7  on  Molokai  because  of  its 
proximity  to  Molokai  and  the  area's 
relative  lack  of  strong  winds  like  those 
found  in  the  isthmus  area  of  Maui 
between  West  Maui  and  Haleakala. 

Our  Response:  We  did  not  designate 
additional  mesic  land  on  East  or  West 
Maui  because  those  lands  are  not 
essential  for  the  conservation  of  the 
moth.  This  conclusion  is  based  on 
available  information  concerning  the 
status  of  the  Blackburn's  sphinx  species 
in  specific  areas  and/or  the  level  of 
habitat  degradation.  We  agree  that  some 


mesic  forest  areas  not  designated  as 
critical  habitat,  especially  on  Maui,  may 
potentially  harbor  undocumented 
populations  of  Blackburn's  sphinx 
moth.  We  also  acknowledge  that 
additiobal  survey  efforts  are  needed  to 
ascertain  the  existence  of  these  moth 
populations  or  potential  host  plant 
populations.  In  preparation  of  this  rule, 
we  did  fund  three  surveys  for  moth  host 
plants  within  mesic  habitats  (Perry 
2001;  Wood  2001a;  2001b).  While  new 
reports  of  moth  sightings  provided  by 
reviewers  will  be  useful  in  focusing 
future  survey  efforts  and  research  needs, 
the  fact  remains  that  too  little  is  known 
about  the  moth's  potential  mesic  habitat 
requirements.  For  example,  the 
potential  host  plant  suitability  of  mesic 
habitat  plants  such  as  Nothocestrum 
longifolium,  to  warrant  the  designation 
of  additional  mesic  habitat  for  the  moth 
beyond  what  we  have  designated. 
Furthermore,  the  mesic  habitat  we 
designated  on  the  island  of  Molokai  was 
identified  as  the  best  quality  mesic 
habitat  essential  for  the  conservation  of 
the  moth.  Lastly,  the  two  designated 
units  within  the  Maui  isthmus.  Units  5 
and  6  are  expected  to  adequately  serve 
as  a  corridor  for  moths  migrating  to  the 
designated  unit  on  Molokai  (Unit  9). 

(12)  Comment:  Two  peer  reviewers 
noted  that  the  quality  of  'darkness'  (i.e., 
absence  of  artificial  lighting)  could  be 
an  important  factor  in  the  Blackburn's 
sphinx  moth's  biology,  and  suggested 
this  habitat  quality  be  considered  a 
primary  constituent  element.  It  was 
stated  that  'darkness'  may  be  important 
for  the  normal  nocturnal  foraging, 
biology,  and  movement  behavior  of  the 
adult  Blackburn's  sphinx  moth. 
Furthermore,  it  was  noted  that  most  of 
the  proposed  critical  habitat  units  are 
still  in  relatively  dark  areas,  with  the 
exception  of  proposed  Units  3,  5a,  and 
5b.  (Dne  commenter  provided 
information  about  two  occasions  in 
which  the  moth  was  observed  flying  to 
bright  lights  at  the  State  Forestry 
Baseyard  in  Kahului,  Maui.  During  one 
of  the  occasions,  the  moth  became 
disoriented  and  was  killed  by  a  feral  cat. 
Two  reviewers  and  one  commenter 
suggested  that  management  for  darkness 
may  be  an  imp.ortant  issue  for 
Blackburn's  sphinx  moth  conservation, 
especially  if  specific  critical  habitat 
units  became  more  developed,  such  as 
in  proposed  Units  3,  5a,  and  5b.  One 
reviewer  suggested  that  low-intensity 
and/or  shielded  lighting  strategies  might 
help  reduce  attraction  and 
disorientation  of  noctiunally  migrating 
adult  moths.  One  commenter 
recommended  that  proposed  Unit  3  not 
be  included  in  the  designation  because 
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of  the  absence  of  'darkness.'  Another 
reviewer  with  DOFAW  questioned 
whether  future  development  within  the 
two  proposed  Kailua-Kona  units,  and 
the  subsequent  reduction  of  darkness, 
might  negatively  impact  moth  behavior 
within  that  area. 

Our  Response:  We  agree  that  the 
quality  of  darkness  might  be  an 
important  factor  in  the  adult 
Blackburn's  sphinx  moth's  behavior. 
However,  at  this  time  the  we  are 
unaware  of  prior  studies  on  this  issue. 
In  the  draft  recovery  plan  for  this 
species  that  we  are  currently  preparing, 
we  will  include  a  research  objective  to 
explore  the  importance  of  the  'darkness' 
habitat  quality  to  the  moth.  If  provided 
with  new  information,  we  may  revise 
the  critical  habitat  designation  in  the 
futiue. 

(13)  Comment:  One  peer  reviewer 
recommended  the  identification  of 
additional  primary  constituent  elements 
for  the  adult  Blackburn's  sphinx  moth, 
Scaevola  sericea  and  S.  coriacea, 
located  within  coastal  areas,  and  other 
Scaevola  spp.  located  within  montane 
areas.  The  reviewer  had  documented 
several  observations  of  similar  sphingid 
species  taking  nectar  from  Scaevola 
spp.,  although  no  Blackburn's  sphinx 
moths  were  observed  feeding  upon 
these  species.  Furthermore,  within 
coastal  areas  of  proposed  Unit  3, 
sphingid  moths  had  been  documented 
foraging  during  crepuscular  (twilight) 
hours  on  Scaevola  spp.  within  less  than 
50  m  (164  ft)  oi  Nicotiana  glauca  host 
plants  containing  Blackburn's  sphinx 
moth  larvae.  It  was  suggested  it  was 
highly  likely  that  some  of  the  observed 
foraging  adult  moths  could  have  been 
Blackburn's  sphinx  moth  adults. 

Our  Response:  We  agree  that  Scaevola 
spp.  could  potentially  serve  as  a  nectar 
food  source  for  foraging  adult  moths. 
Flowers  produced  by  this  plant  group 
share  many  of  the  characteristics  of  the 
flowers  of  plants  described  as  primary 
constituent  elements  in  this  rule.  We 
will  include  a  research  objective  to 
explore  the  suitability  of  Scaevola  spp. 
as  a  moth  nectar  resource  in  the  draft 
recovery  plan  for  this  species  that  is 
currently  being  prepared. 

Issue  2:  Effects  of  Designation 

(14)  Comment:  Multiple  commenters 
stated  that  the  designation  of  critical 
habitat  alone  will  not  prevent  the  loss 
of  remaining  natural  habitats,  and  that 
funds  would  be  better  spent  on  natural 
resource  management  activities. 
Additionally,  some  reviewers,  including 
one  with  DOFAW,  stated  that  if 
management  is  not  realistic,  it  makes 
little  sense  to  designate  critical  habitat. 


Our  Response:  We  are  required  under 
the  Act  to  designate  critical  habitat  on 
the  basis  of  best  available  information. 
Management  needs  for  the  species  will 
be  addressed  in  the  draft  recovery  plan 
that  we  are  ciurently  preparing. 

(15)  Comment:  Multiple  commenters 
expressed  concern  about  the  potential 
impacts  to  hunting  activities  and 
traditional  gathering  rights  of  native 
Hawaiians  as  a  result  of  the  proposed 
critical  habitat  designation.  One  ' 
commenter  suggested  the  Service 
should  involve  hunter  groups  in  any 
relevant  discussions  should  it  be 
determined  that  game  animal 
management  or  hunting  activities  may 
be  affected  by  the  designation. 

Our  Response:  We  agree  that  in  many 
circumstances  a  well-designed  hunting 
program  can  be  an  important 
component  in  the  conservation  of  native 
ecosystems  in  Hawaii  by  helping  to 
control  excessive  damage  caused  by 
large  populations  of  feral  mammals.  In 
preparation  of  this  rule,  we  did  conduct 
public  information  meetings  with  State 
agencies  and  hunting  groups  to  address 
these  kinds  of  concerns. 

Unless  there  is  Federal  nexus  to  the 
activity,  an  activity  by  the  State  or 
private  landowner  or  individual,  such 
as  farming,  grazing,  logging,  and 
gathering,  generally  is  not  affected  by  a 
critical  habitat  designation,  even  if  the 
property  is  within  the  geographical 
boundaries  of  the  critical  habitat. 
Recreational,  commercial,  and 
subsistence  activities  on  non-Federal 
lands,  including  hunting,  are  not 
regulated  by  this  critical  habitat 
designation.  These  activities  may  be 
impacted  only  where  there  is  Federal 
involvement  in  the  action  and  the  action 
is  likely  to  destroy  or  adversely  modify 
critical  habitat. 

(16)  Comment:  Some  conunenters 
stated  that  critical  habitat  should  be 
consistent  with  current  and  ongoing 
conservation  efforts  in  priority  areas  so 
that  resources  are  not  directed 
elsewhere  in  an  uncoordinated  manner. 
It  was  suggested  that  the  Service  and 
landowners  and  managers  work  together 
to  develop  approaches  that  are  more 
likely  to  lead  to  species  conservation, 
rather  than  a  passive  designation 
lacking  management. 

Our  Response:  We  agree  and 
recognize  that  the  ultimate  piu-pose  of 
critical  habitat  is  to  contribute  to  the 
conservation  of  listed  species,  a  purpose 
that  can  be  best  reached  by  cooperation 
between  ourselves  and  the  community. 
As  an  example,  we  are  excluding 
portions  of  proposed  Units  1  and  2 
because  some  private  landowners  are 
managing  portions  of  their  lands  for  the 
conservation  benefit  of  Blackburn's 


sphinx  moth  and  numerous  other  listed 
species.  We  believe  there  is  a  higher 
likelihood  of  beneficial  conservation 
activities  occurring  in  those  two  areas 
without  designated  critical  habitat  than 
there  would  be  with  designated  critical 
habitat  in  those  locations.  See 
Exclusions  Under  Section  4(b)(2)  for  a 
more  detailed  discussion  of  the 
excluded  areas. 

Issue  3:  Site-Specific  Biological 
Comments 

(17)  Comment:  One  peer  reviewer 
with  DOFAW  conunented  that  the  two 
proposed  Kailua-Kona  Units  (5a  and  5b) 
may  be  too  small  and  urbanized  to  be 
effective  for  the  long-term  conservation 
of  the  Blackburn's  sphinx  moth.  One 
commenter  with  the  Housing  and 
Development  Corporation  of  Hawaii 
(HCDCH),  a  State  agency,  provided  more 
recent  survey  data  that  indicated  the 
proposed  Unit  5b  no  longer  contained 
living  Nothocestrum  brevifolium  host 
plants.  Another  commenter  questioned 
whether  the  proposed  Unit  5a  was 
actually  essential  to  the  species.  It  was 
suggested  that  the  1992  data  used  to 
indicate  presence  of  the  N.  brevifolium 
host  plants  was  outdated,  and  at  any 
rate,  the  presence  of  only  two  known  N. 
brevifolium  host  plants  failed  to  prove 
the  area  would  be  capable  of  supporting 
a  viable  moth  population.  Furthermore, 
it  was  questioned  whether  inclusion  of 
the  area  would  actually  facilitate 
dispersal  of  the  moth  to  other  proposed 
areas,  and  ultimately  whether  the  unit 
would  contribute  to  genetic  exchange 
between  moth  populations  on  the  island 
of  Hawaii.  The  commenter  inquired  as 
to  the  number  of  past  moth  sightings 
within  the  unit.  One  commenter 
requested  that  the  proposed  Units  5a 
and  5b  be  excluded  from  the 
designation  since  the  rule  did  not 
demonstrate  that  exclusion  would  result 
in  extinction  of  the  moth. 

Our  Response:  We  have  excluded 
proposed  Units  5a  and  5b  from  the  final 
designation.  See  the  Summary  of 
Changes  from  the  Proposed  Rule  section 
for  additional  detail  concerning  the 
exclusion  of  these  units. 

(18)  Comment:  One  peer  reviewer 
suggested  that  it  may  be  difficult  to 
defend  the  inclusion  of  the  Kahului 
Airport  runway  safety  zone  within  Unit 
3  because  the  area  does  not  currently 
support  native  Nothocestrum  spp.  host 
plants.  It  is  also  unlikely  to  do  so  in  the 
future  since  any  potentially  outplanted 
Nothocestrum  spp.  may  not  survive  the 
strong  winds  and  salt  spray  prevalent 
within  the  area.  However,  it  was  noted 
that  the  area  could  possibly  support 
other  native  solanaceous  plants  such  as 
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Solanum  nelsoni,  which  may  be  suitable 
larval  stage  host  plants. 

'  Our  Response:  We  were  provided 
with  additional  information  in  the  form 
of  recently  completed  surveys  for 
portions  of  the  proposed  Unit  3.  The 
study,  conducted  by  the  Hawaii 
Biological  Survey  and  the  Bishop 
Museum,  showed  that  areas  on  the 
western  edge  of  the  proposed  Unit  3, 
encompassing  and  bordering  some 
Kahului  Airport  lands,  were  in  fact 
relatively  devoid  of  identified  primary 
constituent  elements,  and  the  area 
would  therefore  not  appear  to  provide 
suitable  long-term  habitat  for  the  moth. 
As  a  result  of  receiving  the  additional 
information  on  the  proposed  Unit  3, 
critical  habitat  in  the  area  is  now 
designated  in  the  form  of  two  smaller 
units  that  do  not  encompass  the  Kahului 
Airport  runway  safety  zone,  nor  any 
other  Kahului  Airport  lands  other  than 
that  contained  within  the  Kanaha  Pond 
Wildlife  Sanctuary  boundaries.  See  the 
Summary  of  Changes  from  the  Proposed 
Rule  section  for  additional  detail  on  the 
changes  that  were  made  to  this  unit. 

We  agree  that  Solanum  nelsoni  could 
potentially  serve  as  an  alternate  coastal 
host  plant  food  source  for  the  moth's 
larval  stage.  We  will  include  a  research 
objective  to  explore  the  suitability  of 
Solanum  nelsoni  as  larval  stage  host 
plant  in  the  draft  recovery  plan  for  this 
species,  currently  under  preparation. 

(19)  Comment:  One  commenter 
pointed  out  that  approximately  4  ha  (10 
ac)  of  proposed  Unit  3  overlapped  with 
a  private  parcel  under  a  grazing  lease.  It 
was  requested  that  the  area  in  question 
be  removed  from  the  designation  if  the 
primary  constituent  elements  were  not 
present,  or  if  the  area  did  not  warrant 
special  management  considerations. 

Our  Response:  As  a  result  of  receiving 
additional  information  on  proposed 
Unit  3,  we  excluded  several  portions  of 
this  proposed  unit,  including  the  area  in 
question  from  critical  habitat  because 
we  determined  that  those  areas  lacked 
the  moth's  primary  constituent 
elements.  See  the  Summary  of  Changes 
from  the  Proposed  Rule  section  for 
~  additional  detail  on  the  changes  we 
,     made  to  this  unit. 

(20)  Comment:  One  peer  reviewer 
with  HDOA  suggested  that  the  lack  of 
collection  records  for  certain  potential 
parasites  and  predators  on  Molokai  does 
not  mean  those  organisms  are  not 
present  on  the  island.  Rather  it  is 
possible  that  the  lack  of  records  is,  in 
fact,  an  artifact  of  limited  prior 
collecting  work  there.  It  was 
recommended  that  searches  for  these 
potential  parasites  and  predators  should 
be  conducted  on  Molokai  before  special 
effort  is  put  forth  to  utilize  the  island  as 


a  restoration  site  for  the  Blackburn's 
sphinx  moth. 

Our  Response:  We  agree.  The  need  to 
better  document  the  presence  of 
potential  predator  and  parasites  within 
identified  habitat  conservation  areas  for 
the  Blackburn's  sphinx  moth  will  be 
addressed  in  the  draft  recovery  plan 
currently  being  prepared  for  the  species. 

(21)  Comment:  One  peer  reviewer 
with  DOFAW  suggested  that  the 
proposed  Units  1,  2,  6,  and  7  would 
require  fencing  and  large  scale  feral 
ungulate  management  to  ensure 
conservation  of  the  moth  and  its  host 
plants  in  those  areas.  On  a  related  note, 
one  reviewer  and  one  commenter 
suggested  that  the  use  of  managed 
grazing  could  potentially  aid  moth 
habitat  restoration  through  the 
suppression  of  invasive  weeds  and  fife 
fuels. 

Our  Response:  We  agree  with  the 
reviewer  regarding  the  identified 
fencing  needs,  yet  we  also  acknowledge 
that  managed  grazing,  and  even  highly 
managed  game  animal  populations,  may 
potentially  serve  as  tools  in  the 
suppression  of  invasive  weeds  and  fire 
fuels.  Many  of  these  concepts  are 
explored  in  greater  detail  within  the 
draft  recovery  plan  currently  being 
prepared  for  the  moth.  Fiulhermore,  we 
look  forward  to  developing  and 
implementing  innovative  strategies  to 
restore  identified  Blackburn's  sphinx 
moth  habitat  conservation  areas  with 
our  public  and  private  partners  involved 
in  the  management  of  game  or  livestock. 

(22)  Comment:  One  peer  reviewer 
with  DOFAW  stated  that  a  potential,  but 
resolvable,  conflict  in  land  management 
could  occur  within  proposed  Unit  3, 
specifically  within  the  boundaries  of  the 
Kanaha  Pond  Wildlife  Sanctuary,  based 
on  ciurent  management  plans  to 
ultimately  restore  the  95  ha  (235  ac)  of 
sanctuary  lands  as  much  as  possible  to 
native  pre-contact  conditions.  The 
planned  removal  of  all  alien  plant 
species  may  entail  the  removal  of  all 
existing  Nicotiana  glauca  plants,  the 
nonnative  host  plant  for  the  moth.  It 
was  suggested  that  planned 
experimental  outplanting  of  native 
Nothocestrum  spp.  may  be  attempted 
within  the  sanctuary.  However,  it  was 
noted  that  if  the  attempts  were 
unsuccessful,  there  may  then  be  a  need 
to  retain  the  N.  glauca  for  the  moth,  an 
important  change  in  both  the 
sanctuary's  management  and 
management  plans. 

Our  Response:  We  agree  that  the 
restoration  of  the  Kanaha  Pond  area  to 
a  more  native  and  pre-contact  condition 
will  benefit  the  remaining  native 
components  of  that  ecosystem,  and  that 
it  should  benefit  the  Blackburn's  sphinx 


moth  as  well.  We  look  forward  to 
developing  and  implementing  an 
innovative  restoration  strategy  for  this 
area  with  DOFAW.  Determining  if  there 
are  suitable,  native  coastal  host  plants 
that  could  be  outflanked  for  the  moth's 
larval  stage  is  a  research  need  that  we 
will  address  in  the  draft  recovery  plan.  • 

(23)  Comment:  One  commenter 
provided  additional  information  about 
the  extent  of  grazing  activities  within 
proposed  Unit  7  on  Molokai,  and 
questioned  whether  the  area  actually 
contained  the  Blackburn's  sphinx 
moth's  primary  constituent  elements.  It 
was  requested  that  the  area  be  excluded 
from  the  designation. 

Our  Response:  As  a  result  of  receiving 
the  additional  information  on  proposed 
Unit  7,  several  portions  of  the  proposed 
unit  were  excluded  fi-om  critical  habitat 
because  new  information  revealed  some 
lands  in  that  imit  did  not  contain  the 
primary  constituent  elements,  or  were 
more  seriously  degraded  than 
previously  ascertained,  and  are 
therefore  not  essential  for  the 
conservation  of  the  species.  See  the 
Summary  of  Changes  from  the  Proposed 
Rule  section  for  additional  detail  on  the 
changes  that  were  made  to  this  unit. 

(24a)  Comment:  It  was  recommended 
by  two  commenters  that  some  of  the 
areas  within  proposed  Unit  1  be 
excluded  since  they  did  not  contain  the 
moth's  primary  constituent  elements. 
One  peer  reviewer  suggested  that 
proposed  Unit  1  could  be  extended        " 
eastward  of  the  southern  Haleakala 
boundary  to  Kaupo,  especially  along  the 
coast  (e.g.,  Nui  coastline),  to  include 
additional  areas  containing  the  primary 
constituent  elements.  (24b)  Comment: 
Another  peer  reviewer  with  DOFAW 
recommended  that  the  boundaries  of 
proposed  Unit  3  be  expanded  by 
extending  the  unit  to  the  south  and 
southeast  to  include  the  area 
demarcated  by  Highway  36,  and  east 
along  Highway  36  to  the  three-way 
intersection  of  Highway  37  with  Old 
Haleakala  Highway  and  Hana  Highway. 
The  reviewer  noted  that  both 
Blackburn's  sphinx  moth  adults  and 
larvae  had  been  observed  on  numerous 
occasions,  often  in  good  numbers  within 
the  area.  Furthermore,  the  reviewer 
suggested  that  this  expansion  of 
proposed  Unit  3  would  provide 
additional  windward  and  mesic  habitat 
for  the  moth,  a  habitat  type  not  highly 
represented  in  the  proposed  areas. 

Our  Response:  As  a  result  of  receiving 
the  additional  information  on  proposed 
Unit  1 .  critical  habitat  in  the  area  is  now 
designated  in  the  form  of  four  smaller 
units.  See  the  Summary  of  Changes  fi-om 
the  Proposed  Rule  section  for  additional 
detail  on  the  changes  that  were  made  to 
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this  imit.  In  this  final  rule,  several 
portions  of  proposed  Unit  1  were 
excluded  from  critical  habitat  it  was 
determined  that  these  areas  lacked  the 
moth's  primary  constituent  elements. 
Other  portions  of  proposed  Unit  1  were 
excluded  because  we  decided  that  the 
benefits  of  excluding  critical  habitat 
outweighed  the  benefits  of  including 
critical  habitat.  See  Exclusions  Under 
Section  4(b)(2)  for  a  more  detailed 
discussion  of  the  excluded  areas. 

We  did  not  include  these  additional 
lands  in  critical  habitat  Units  1  and  3 
because  we  concluded  that  they  were 
not  essential  for  the  conservation  of  the 
Blackburn's  sphinx  moth.  This  was 
based  on  available  information 
concerning  the  status  of  the  species  in 
specific  areas  and  the  level  of  habitat 
degradation.  We  agree  that  some  of 
these  additional  lands  may  potentially 
harbor  undocumented  populations  of 
Blackburn's  sphinx  moth,  and  we  also 
acknowledge  that  additional  siu-vey 
efforts  are  needed  to  ascertain  the 
existence  of  potential  moth  or  host  plant 
populations  in  these  areas  and  likely  in 
other  areas  as  well.  While  new  reports 
of  moth  sightings  or  other  observations 
-  of  potentially  suitable  habitat  provided 
by  reviewers  will  be  useful  in  focusing 
future  survey  efforts  and  research  needs, 
we  believe  we  have  identified  for 
designation,  the  best  quality  habitat 
essential  for  the  conservation  of  the 
moth. 

Issue  4:  Mapping 

(25)  Comment:  Two  commenters 
stated  that  greater  precision  is  needed  to 
identify  manmade  structures  and 
features  such  as  roads,  houses,  and 
buildings  already  present  within  the 
proposed  critical  habitat  designation 
areas.  The  DBA  conceded  that  a  lack  of 
clarity  regarding  excluded  features  and 
structures  could  force  landowners  to 
incur  costs  to  investigate  the 
implications  of  the  regulations. 

Our  Response:  The  maps  in  the 
Federal  Register  are  meant  to  provide  a 
general  location  and  shape  of  critical 
habitat.  The  legal  descriptions  are 
readily  plotted  and  transferable  to  a 
variety  of  mapping  formats,  and  are 
available  electronically  upon  request  for 
use  with  GIS  programs.  At  the  two 
public  hearings,  the  maps  were 
expanded  to  wall  size  to  assist  the 
public  in  better  understanding  the 
proposal.  These  larger  scale  maps  were 
also  provided  to  individuals  upon 
request.  Furthermore,  we  provided 
direct  assistance  in  response  to  written 
or  telephone  questions  with  regard  to 
mapping  and  landownership  within  the 
proposed  designation. 


As  stated  in  the  proposed  rule  and 
this  final  rule,  existing  manmade 
features  and  structures  within  the 
boundaries  of  the  mapped  areas.  This 
includes  features  such  as  the  following 
that  do  not  contain  one  or  more  of  the 
primary  constituent  elements,  and 
therefore,  are  not  included  in  the  critical 
habitat  designations:  Buildings;  roads: 
aqueducts  and  other  water  system 
featiu-es,  including  but  not  limited  tq 
pumping  stations,  irrigation  ditches, 
pipelines,  siphons,  tunnels,  water  tanks, 
gauging  stations  (section  in  a  stream 
channel  equipped  with  facilities  for 
obtaining  streamflow  data),  intakes,  and 
wells;  telecommunications  towers  and 
associated  structures  and  equipment; 
electrical  power  transmission  lines  and 
associated  rights-of-way;  radars; 
telemetry  antennas;  missile  launch  sites; 
arboreta  and  gardens;  heiau  (indigenous 
places  of  worship  or  shrines);  airports; 
other  paved  areas;  lawns;  and  other 
rural  residential  landscaped  areas. 

To  further  address  concerns  with  the 
potential  costs  of  identifying 
nondesignated  areas,  the  Economic 
Analysis  Addendum  (Addendum) 
revisited  the  hour  estimates  presented 
in  the  DEA.  Chapter  VI,  section  4.1  of 
the  DEA  indicated  that  the  landowners 
may  want  to  learn  how  the  designation 
may  affect:  (1)  the  use  of  their  land 
(either  through  restrictions  or  new 
obligations),  and  (2)  the  value  of  their 
land.  Since  no  commenters  provided  an 
estimate  of  time  or  cost  incurred  in 
order  to  investigate  implications  of 
critical  habitat,  and  because  of  the 
reduction  in  acreage  from  proposed  to 
designated,  the  Addendum  revised  the 
number  of  landowrners  downward, 
which  resulted  in  a  cost  for  landowners 
of  $173,000  to  $618,000  to  investigate 
the  implication  of  critical  habitat. 

While  some  landowners  may  expend 
time  and  money  to  investigate  the 
implications  of  critical  habitat  on  their 
land  during  the  designation  process, 
many  landowners  may  not  do  so  until 
after  final  designation  is  complete. 
Thus,  the  DEA  and  the  Addendum 
treated  these  costs  as  a  cost  attributable 
to  the  final  designation. 

Issue  5:  Policy  and  Regulations 

(26)  Comment:  One  commenter  stated 
that  excluding  any  areas  from 
designation  based  on  current 
management  would  violate  16  U.S.C. 
1533(a)(3),  and  further  stated  that 
conservation  efforts  do  not  alter  the 
habitat's  critical  nature  or  the  need  to 
ensure  its  protection.  Multiple 
commenters  stated  that  areas  adready 
subject  to  conservation  measures,  or 
which  may  be  the  subject  of 
conservation  agreements  in  the  future, 


should  not  be  excluded  fi"om  critical 
habitat. 

Our  Response:  In  accordance  with 
section  3(5)(A)(i)  of  the  Act  and 
regulations  at  50  CFR  424.12,  in 
determining  which  areas  to  propose  as 
critical  habitat,  we  are  required  to  base 
critical  habitat  determinations  on  the 
best  scientific  data  available  and  to 
consider  those  physical  and  biological 
features  (primary  constituent  elements) 
that  are  essential  to  the  conservation  of 
the  species  and  that  may  require  si}ecial 
management  considerations  or 
protection.  If  an  area  is  covered  by  a 
plan  that  already  provides  adequate 
management,  we  believe  it  does  not 
constitute  critical  habitat  as  defined  by 
the  Act  because  the  primary  constituent 
elements  found  there  are  not  considered 
to  be  in  need  of  special  management  or 
protection.  We  considered  a  plan  to  be 
adequate  when  it  provides:  (1)  A 
conservation  benefit  to  the  species,  i.e., 
the  plan  must  maintain  or  provide  for 
an  increase  in  the  species'  population, 
or  the  enhancement  or  restoration  of  its 
habitat  within  the  area  covered  by  the 
plan:  (2)  assurances  that  the 
management  plan  will  be  implemented, 
i.e.,  those  responsible  for  implementing 
the  plan  are  capable  of  accomplishing 
the  objectives,  have  an  implementation 
schedule  in  place,  and/or  have  adequate 
funding  for  the  management  plan:  and 
(3)  assurances  that  the  conservation 
plan  will  be  effective,  i.e.,  it  identifies 
biological  goals,  has  provisions  for 
reporting  progress,  and  is  of  a  duration 
sufficient  to  implement  the  plah  and 
achieve  the  plan's  goals  and  objectives. 
Therefore,  if  an  area  provides  physical 
and  biological  features  essential  to  the 
conservation  of  the  species,  and  also  is 
covered  by  a  plan  that  meets  these 
criteria,  then  such  an  area  would  not 
have  constituted  critical  habitat,  as 
defined  by  the  Act,  because  the  physical 
and  biological  features  found  there  do 
not  require  special  management. 
However,  in  the  case  of  the  moth  no 
areas  were  found  currently  to  be 
adequately  managed,  and  therefore  no 
'  areas  have  been  excluded  on  that  basis. 
As  to  future  conservation  agreement, 
several  owTiers  have  indicated  that 
including  their  lands  in  a  critical  habitat 
designation  would  have  a  negative 
impact  on  their  existing  and  future 
voluntary  conservation  efforts  for  the 
moth  and  other  species.  After  weighing  " 
the  benefits  of  including  these  areas  as 
critical  habitat  with  the  benefits  of 
excluding  them,  we  concluded  that  the 
designation  of  critical  habitat  would 
have  a  net  negative  conservation  effect 
in  some  situations,  and  we  excluded 
some  of  these  areas  from  the  final 
designation  of  critical  habitat.  See  our 
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discussion  under  the  Exclusions  Under 
Section  4(b)(2l  section. 

(27)  Comment:  Multiple  commenters, 
including  DLNR,  a  State  agency,  noted 
that  the  Service  has  stated  critical 
habitat  affects  only  activities  that 
require  Federal  permits  or  funding,  and 
does  not  require  landowners  to  carry  out 
special  management  or  restrict  use  of 
their  land.  However,  the  commenters 
stated  that  this  fails  to  address  the 
breadth  of  Federal  activities  that  affect 
private  property  in  Hawaii,  and  the 
extent  to  which  private  landowners  are 
required  to  obtain  Federal  approval 
before  they  can  develop  their  property. 
Such  requirements  extend  to  all  State 
agencies  using  Federal  funds  in 
connection  with  a  proposed  action,  and 
community  actions  for  which  Federal 
approval  or  review  is  necessary.  The 
requirements  also  extend  to  loan  and 
grant  programs  such  as  Natural 
Resources  Conservation  Service  (NRCS) 
loans  and  grants. 

Our  Response:  Under  section  7  of  the 
Aqt,  all  Federal  agencies  must  consult 
with  the  Service  to  insure  that  any 
action  that  they  authorize,  fund,  or  carry 
out  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
or  threatened  species  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat.  We  have  provided  our 
best  assessment  of  what  may  be  the 
effects  of  this  consultation  requirement 
on  private  landowners  as  well  as  for 
State  agencies.  However,  not  every 
project,  land  use.  and  activity  that  has 
a  Federal  involvement  has  historically 
been  subject  to  a  formal  or  informal 
section  7  consultation  with  the  Service. 
The  draft  economic  analysis  and 
Addendum  were  confined  to  those 
projects,  land  uses,  and  activities  that 
are,  in  practice,  likely  to  be  subject  to 
consultation  and  are  based  on  review  of 
past  consultations,  current  practices, 
and  the  professional  judgments  of 
Service  staff  and  other  Federal  agency 
staff. 

If  the  Service  finds  that  the  proposed 
actions  are  likely  to  jeopardize  the 
continued  existence  of  an  endangered  or 
threatened  species  or  result  in 
destruction  or  adverse  modification  of 
critical  habitat,  we  suggest  reasonable 
and  prudent  alternatives  that  would 
allow  the  Federal  agency  to  implement 
their  proposed  action  without  such 
adverse  consequences.  Again,  we  have 
provided  our  best  assessment  for  what 
this  may  mean  in  terms  of  management 
actions  or  land  uses  and  any  associated 
costs  in  the  draft  economic  analysis  and 
Addendum. 

(28)  Comment:  Two  commenters, 
including  the  Hawaii  Department  of 
Transportation,  Airports  Division 


(DATA),  stated  that  prudence  cannot  be 
determined  without  an  analysis  of  the 
economic  impacts  of  critical  habitat. 
The  prudence  of  critical  habitat 
designation  is  a  final  conclusion  based 
on  weighing  all  relevant  factors, 
including  economic  factors.  While  the 
Service  promised  to  complete  its 
economic  impact  analysis  l>efore  it 
promulgates  its  Final  determination  of 
critical  habitat,  it  risks  patting  the 
decision  before  the  analysis.  The  prior 
determination  that  critical  habitat  is 
prudent  and  is  therefore  required,  is  _ 
treated  as  a  given,  even  though  it 
ignored  economic  factors.  The  Service 
should  revisit  [Siena  Club  v.  U.S.  Fish 
and  Wildlife  Service.  245  F.3d  434,  440- 
443(5thCir.  2001). 

Our  Response:  We  determine  whether 
critical  habitat  designation  is  prudent 
according  to  regulations  found  at  50 
CFR  424.12(a)(1).  In  accordance  with 
these  regulations  and  recent  case  law, 
critical  habitat  designation  is  not 
prudent  only  when  the  species  is 
threatened  by  taking  or  other  human 
activity,  and  identification  of  critical 
habitat  can  be  expected  to  increase  the 
degree  of  such  threat  to  the  species.  To 
determine  whether  critical  habitat 
would  be  prudent  for  the  species,  we 
analyzed  the  potential  threats  and 
beneflts  to  the  species.  The  economic 
analysis  is  conducted  after  critical 
habitat  has  been  proposed  in  a  giveh 
area,  as  set  forth  in  regulations  found  at 
50  CFR  424.19.  If  designation  of  critical 
habitat  is  prudent,  we  look  at  all  of  the 
impacts  of  designating  specific  areas  as 
critical  habitat  to  see  if  the  benefits  of 
designation  outweigh  the  benefits  of 
excluding  it  from  critical  habitat.  If  we 
find  that  economic  or  other  impacts 
outweigh  the  benefit  of  designating 
critical  habitat  in  a  given  area,  that  area 
will  be  excluded.  We  concluded  in  the 
final  rule  listing  the  Blackburn's  sphinx 
moth  as  endangered  that  there  may  be 
benefits  of  critical  habitat  designation 
that  may  outweigh  the  risks.  Therefore, 
critical  habitat  is  prudent  for  the 
species. 

(29a)  Comment:  Multiple  commenters 
stated  that  the  DEA  fails  to  consider 
economic  impacts  of  critical  habitat  that 
result  through  interaction  with  Hawaii 
Land  Use  Law.  Critical  habitat  could 
result  in  changes  to  zoning  under  State 
law. 

Our  Response:  Chapter  VI,  section  4.e. 
of  the  DEA  and  section  4.b.  of  the 
Addendum  address  costs  involved  in 
redistricting  lands  from  the  Urban, 
Rural  and  Agricultural  Districts  to  the 
Conservation  District.  About  50,772 
acres  of  Agricultural  land,  one  acre  of 
Rural  land,  and  430  acres  of  Urban  land 
are  included  in  the  intended 


designation.  Of  this,  approximately 
12,352  acres  of  Agricultural  land  is 
owned  by  private  landowners;  one  acre 
of  Rural  land  is  owned  by  private 
landowners;  and  32  acres  of  Urban  land 
is  owned  by  private  landowners.  In  the 
event  that  all  of  these  private  lands  were 
redistricted  to  the  Conservation  District, 
the  total  economic  cost  could  range 
from  $80  miUion  to  $249  million. 
However,  as  discussed  in  the  economic 
analysis,  the  redistricting  of  all  lands  to 
Conservation  is  not  envisioned  for 
several  reasons. 

HRS  section  195D-5.1  states  that  the 
Department  of  Land  and  Natural 
Resources  (DLNR)  "shall  initiate 
amendments  to  the  conservation  district 
boundaries  consistent  with  section  205- 
4  in  order  to  include  high  quality  native 
forests  and  the  habitat  of  rare  native 
species  of  flora  and  fauna  within  the 
conservation  district."  HRS  section  205- 
2(e)  specifies  that  "conservation 
districts  shall  include  areas  necessary 
for  *   *  *  conserving  indigenous  or 
endemic  plants,  fish  and  wildlife, 
including  those  which  are  threatened  or 
endangered*   *   "."Unlike the 
automatic  conferral  of  State  law 
protection  for  all  federally  listed  species 
(see  HRS  195D-4(a)),  these  provisions 
do  not  explicitly  reference  federally 
designated  critical  habitat  and,  to  our 
knowledge.  DLNR  has  not  proposed 
amendments  in  the  past  to  include  all 
designated  critical  habitat  in  the 
Conservation  District.  Nevertheless, 
according  to  the  Land  Division  of  DLNR, 
DLNR  is  required  by  HRS  195D-5.1  to 
initiate  amendments  to  reclassify 
critical  habitat  lands  to  the  Conservation 
District  (Deirdre  Mamiya, 
Administrator,  Land  Division,  in  litt. 
2002). 

State  law  only  permits  other  State 
departments  or  agencies,  the  county  in 
which  the  land  is  situated,  and  any 
person  with  a  property  interest  in  the 
land  to  petition  the  State  Land  Use 
Commission  (LUC)  for  a  change  in  the 
boundary  of  a  district.  HRS  section  205- 
4.  The  Hawaii  Department  of  Business, 
Economic  Development  &  Tourism's 
(DBEDT)  Office  of  Planning  also 
conducts  a  periodic  review  of  district 
boundaries  taking  into  account  current 
land  uses,  environmental  concerns  and 
other  factors  and  may  propose  changes 
to  the  LUC. 

The  State  Land  Use  Commission 
determines  whether  changes  proposed 
by  DLNR,  DBEDT,  other  state  agencies, 
counties  or  landowners  should  be 
enacted.  In  doing  so,  State  law  requires 
LUC  to  take  into  account  specific 
criteria,  set  forth  at  HRS  205-17.  While 
the  LUC  is  specifically  directed  to 
consider  the  impact  of  the  proposed 
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reclassification  on  "the  preservation  or 
maintenance  of  important  natural 
systems  or  habitats,"  it  is  also 
specifically  directed  to  consider  five 
other  impacts  in  its  decision:  (1) 
"Maintenance  of  valued  cultural, 
historical,  or  natural  resources;"  (2) 
"maintenance  of  other  natural  resources 
relevant  to  Hawaii's  economy, 
including,  but  not  limited  to, 
agricultural  resources;"  (3) 
"commitment  of  state  funds  and 
resources;"  (4)  "provision  for 
employment  opportunities  and 
economic  development;"  and  (5) 
"provision  for  housing  opportunities  for 
all  income  groups,  particularly  the  low, 
low-moderate,  smd  gap  groups."  HRS 
205.17.  Approval  of  redistricting 
requires  six  affirmative  votes  from  the 
nine  commissioners,  with  the  decision 
based  on  a  "clear  preponderance  of  the 
evidence  that  the  proposed  boundary  is 
reasonable."  HRS  205-4. 

Thus,  even  if  all  federally  designated 
critical  habitat  is  petitioned  for 
redistricting,  the  likelihood  of 
redistricting  will  vary  parcel  by  parcel. 
While  the  LUC  may  redistrict  some 
parcels,  it  is  unlikely  that  lands  with  a 
high  economic  value  to  the  community, 
such  as  lands  with  significant  State 
investments,  prime  agricultural  land, 
land  planned  for  the  economic  and 
community  development,  and  land 
planned  for  the  provision  of  housing, 
would  be  redistricted.  By  way  of 
illustration,  in  the  last  State  district 
boundary-review  only  five  privately 
owned  parcels  were  redistricted  to 
Conservation  even  though  several 
hundred  parcels  were  proposed  for 
redistricting.  While  concern  has  been 
expressed  that  a  third  party  would 
challenge  a  decision  by  the  LUC  not  to 
redistrict  a  critical  habitat  parcel  in 
State  court,  State  courts  have  been 
deferential  to  the  LUC  decisions  if  they 
are  supported  by  the  record,  consistent 
with  statutory  provisions,  and  not 
affected  by  errors.  See.  e.g.,  Kilauea 
Neighborhood  Ass'n.  v.  Land  Use 
Comm'n.  751  P.2d  1031,  1035  (Haw.  Ct. 
App.  1988)  (finding  that,  although 
LUC's  findings  were  poorly  drawn,  the 
record  provided  sufficient  support  for 
the  decision);  Outdoor  Circle  v.  Harold 
K.L.  Castle  Trust  Estate.  675  P.2d  784, 
793  (Haw.  Ct.  App.  1983)  (upholding 
LUC's  decision  as  consistent  with 
statutory  provisions  and  not  affected  by 
errors). 

In  summary,  while  it  is  possible  that 
the  designation  of  critical  habitat  could 
trigger  a  petition  to  redistrict  land 
designated  as  critical  habitat  to  the 
Conservation  District,  the  likelihood 
appears  small,  absent  litigation,  that 
these  lands  would  be  redistricted. 


(29b)  Comment:  Multiple  commenters 
stated  that  the  Service  did  not 
adequately  address  the  direct  or  indirect 
"takings"  of  private  property  as  a  result 
of  designating  critical  habitat  for  the 
Blackburn's  sphinx  moth.  If  the 
proposed  designation  of  critical  habitat 
precipitates  conversion  of  agricultural 
lands  to  conservation  land  that  has  no 
economically  beneficial  use,  then  the 
Federal  and  State  governments  will 
have  taken  private  property.  Also,  the 
incremental  impact  of  designating 
critical  habitat,  over  and  above  the 
original  listing,  is  that  it  creates  a 
presumption  that  modification  of  the 
land  will  "take"  members  of  the  species. 
The  Service  is  obliged  to  calculate  the 
impact  of  deterring  landowners  use  of 
their  land.  If  any  economic  use  of  the 
land  not  already  developed  is 
prevented,  the  Service  is  liable  to 
compensate  the  private  landowner  for 
such  losses. 

Our  Response:  Any  redistricting  of 
land  to  Conservation  and  any 
corresponding  loss  of  economically 
beneficial  use  would  be  decided  by  the 
State  Land  Use  Commission,  not  the 
Service,  based  on  an  array  of  state  laws 
and  other  factors,  including  the  extent 
to  which  the  proposed  reclassification 
conforms  to  the  applicable  goals, 
objectives,  and  policies  of  the  Hawaii 
state  plan  [see  our  response  to  comment 
29a);  the  extent  to  which  the  proposed 
reclassification  conforms  to  the 
applicable  district  standards;  and  the 
impacts  of  the  proposed  reclassification 
on  the  following:  preservation  or 
maintenance  of  important  natural 
systems  or  habitats;  maintenance  of 
valued  cultural,  historical,  or  natiual 
resources;  maintenance  of  other  natural 
resources  relevant  to  Hawaii's  economy; 
commitment  of  state  funds  and 
resources;  provision  for  employment 
opportunities  and  economic  < 

development;  and  provision  for  housing 
opportunities  for  all  income  groups;  and 
the  representations  and  commitments 
made  by  the  petitioner  in  seciuing  a 
boundary  change. 

In  chapter  VI,  section  4  of  the 
November  2002  DEA  under  indirect 
costs  and  in  section  4  of  the  Addendum, 
they  examined  the  indirect  costs  of 
critical  habitat  designation,  such  as 
where  critical  habitat  triggers  the 
applicability  of  a  State  or  local  statute. 
The  economic  analysis  did  not  conclude 
that  designation  of  critical  habitat  on 
Agricultural  lands  would  prevent  a 
rancher  from  using  those  lands.  Rather, 
the  economic  analysis  recognized  that 
many  areas  within  the  critical  habitat 
designation  have  been  grazed  for  tens  or 
himdreds  of  years,  yet  still  contain  the 
primary  constituent  elements  for 


Blackburn's  sphinx  moth.  The  DEA 
concluded  that  sustainable  grazing  does 
not  adversely  affect  the  moth,  and  in 
fact,  may  indirectly  benefit  the  species 
by  reducing  fire  danger  and  controlling 
nonnative  weeds.  Moreover,  the  DEA 
concluded  that  areas  historically  subject 
to  grazing  were  unlikely  to  meet  the 
standards  of  a  natural  ecosystem 
required  to  be  put  in  the  Protective 
Subzone  (HAR  §  13-5-11).  As  a  result, 
even  if  Agricultural  land  within  the 
critical  habitat  designation  were 
redistricted  to  Conservation,  the  DEA 
anticipated  that  agricultural  activities 
could  continue  because  typical 
agricultural  activities  are  allowed  jn  all 
subzones,  except  the  Protective 
Subzone,  with  permission  of  the  State 
Board  of  Land  and  Natural  Resources 
(BLNR). 

(30)  Comment:  Multiple  commenters 
stated  the  proposal  fails  to  properly 
consider  the  importance  of  cooperation 
and  goodwill  between  the  Service  and 
private  landowners,  and  the  impact 
critical  habitat  designations  will  have  in 
discouraging  voluntary  partnerships  on 
private  lands. 

Our  Response:  We  recognize  the 
importance  of  landowner  cooperation 
for  conservation  of  listed  species.  This 
is  true  for  many  of  the  lands  designated 
for  the  Blackbiun's  sphinx  moth  that  are 
under  private  ownership.  We  also 
recognize  that  critical  habitat 
designations  could  potentially  have  a 
negative  impact  on  volimtary 
partnerships  with  private  landowners. 
Conservation  of  the  moth  requires 
control  of  threats  from  alien  species  and  ■ 
fire,  and  outplanting  of  host  plant 
species  that  have  been  extirpated  from 
the  wild.  Several  owners  have  indicated 
that  including  their  lands  in  a  critical 
habitat  designation  would  have  a 
negative  impact  on  their  existing  and 
future  voluntary  conservation  efforts  for 
the  moth  and  other  species.  After 
weighing  the  benefits  of  including  these, 
areas  as  critical  habitat  with  the  benefits 
of  excluding  them,  we  concluded  that 
the  designation  of  critical  habitat  would 
have  a  net  negative  conservation  effect 
in  some  situations,  and  we  excluded 
some  of  these  areas  from  the  final 
designation  of  critical  habitat.  See  our 
discussion  under  the  Exclusions  Under 
Section  4(b)(2)  section. 

(31)  Comment:  One  commenter  stated 
that  although  they  support  protection 
for  endangered  species,  they  are  also 
concerned  about  protecting  nonnative 
species.  The  current  interpretation  of 
critical  habitat  allows  the  Federal 
government  and  its  partners  to  utilize 
any  methodology  they  wish  in  dealing 
with  feral  animals,  even  though  such 
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methods  may  be  cruel  and 
environmentally  unsound. 

Our  Response:  The  designation  of 
critical  habitat  does  not  give  the  Federal 
government  and  its  partners  the 
authority  to  utilize  any  methodology 
they  wish  in  dealing  with  feral  animals. 
Any  potential  animal  control  program 
would  be  subject  to  all  applicable  State, 
Federal,  and  local  laws. 

(32)  Comment:  DATA  commented 
that  the  Service  has  provided 
inadequate  support  for  its  decision  to 
reverse  its  prior  determination  that 
designation  of  critical  habitat  for  the 
Blackburn's  sphinx  moth  is  not 
"prudent." 

Our  Response:  Our  reasoning  for 
determining  that  the  designation  of 
critical  habitat  for  the  Blackburn's 
sphinx  moth  is  prudent  is  thoroughly 
discussed  in  the  final  rule  listing  the 
moth  as  an  endangered  species  (65  FR 
4770),  which  was  published  in  the 
Federal  Register  on  February  1 ,  2000, 
and  is  consistent  with  recent  case  law. 

(33)  Comment:  DATA  stated  that  the 
proposed  rule  does  not  contain  an 
analysis  of  the  potential  impacts  to 
aviation  safety  that  might  result  from 
the  designation  of  certain  areas 
contained  within  proposed  Unit  3.  The 
Service  is  required  by  law  to  analyze 
any  relevant  potential  impacts  when 
proposing  a  specific  area  as  critical 
habitat.  The  commenter  recommended 
that  the  proposed  rule  be  withdrawn 
until  an  analysis  of  the  potential 
impacts  to  aviation  safety  has  been 
conducted. 

Our  Response:  As  discussed  in  the 
DEA  (Chapter  VI,  section  3.h.  Hawaii 
Department  of  Transportation,  Airports 
Division  expressed  concern  about 
designating  critical  habitat  within  the 
boundaries  of  Kahului  Airport,  due  to 
possible  conflicts  with  safety 
requirements.  In  this  final  rule,  we  have 
not  included  Kahului  Airport  lands 
from  critical  habitat  designation  due  to 
a  lack  of  primary  constituent  elements 
or  because  the  areas  were  not  essential 
to  the  moth's  conservation  (see 
Summary  of  Changes  fitim  the  Proposed 
Rule  section).  We  are  unaware  of  any 
other  areas  in  which  aviation  safety  may 
be  an  issue  as  a  result  of  the  designation 
of  critical  habitat  for  the  Blackburn's 
sphinx  moth. 

(34)  Comment:  The  Service  has 
misinterpreted  the  intent  of  the  Act  with 
exclusion  of  areas  under  3(5)(A)(I).  If  a 
specific  area  of  Blackburn's  sphinx 
moth  habitat  is  recognized  to  be  critical 
to  the  extent  that  management  is  already 
taking  place,  the  notion  that  such 
management  renders  designation 
unnecessary  does  not  make  sense.  In 


fact,  designation  of  these  areas  would 
seem  more  urgent. 

Our  Response:  Although  we  disagree 
with  the  commenter.  we  have  not  found 
any  areas  that  are  currently  adequately 
managed  for  the  moth.  Therefore,  we 
have  not  excluded  areas  on  that  basis. 
Please  also  refer  to  our  response  to 
Comment  26. 

(35)  Comment:  The  proposal  violates 
the  "commerce  clause"  because  the 
Blackburn's  sphinx  moth  is  not  related 
to  interstate  commerce.  Critical  habitat 
designation,  and  the  underlying 
decision  to  list  the  species  as 
endangered,  are  the  subject  of  the 
designation  and  exceed  the 
constitutional  limits  of  the  Service's 
delegated  authority.  Congress  enacted 
the  Act  as  an  exercise  of  its  Commerce 
Clause  powier  and  delegated  exercise  of 
that  Commerce  Clause  power  to  the 
Service  to  apply  the  Act  by  regulation. 
The  listed  species  exists  only  in  Hawaii 
and  does  not  cross  State  lines.  Nor  is  it 
in  commerce  as  the  subject  of  any 
economic  endeavor  and  it  lacks  any, 
commercial  value.  Therefore,  the 
Service's  regulations  listing  this  species 
and  designating  critical  habitat  for  it 
within  Hawaii  exceed  the  Federal  power 
to  regulate  interstate  commerce  under 
the  governing  precedents  interpreting 
the  Commerce  Clause. 

Our  Response:  The  Federal 
government  has  the  authority  under  the 
Commerce  Clause  of  the  U.S. 
Constitution  to  apply  the  protections  of 
the  Act  to  species  that  occur  within  a 
single  State.  A  number  of  court  cases 
have  specifically  addressed  this  issue. 
The  National  Association  of 
Homebuilders  v.  Babbitt,  130  F.  3d  1041 
(D.C.  Cir.  1997),  cert,  denied.  1185  S.Ct, 
2340  (1998),  involved  a  challenge  to 
application  of  Act's  prohibitions  to 
protect  the  listed  Delhi  Sands  flower- 
loving  fly  [Rhaphiomidas  terminatus 
abdominalis).  As  with  the  species  at 
issue  here,  the  Delhi  Sands  flower- 
loving  fly  is  endemic  to  only  one  State. 
The  court  held  that  application  of  the 
ESA  to  this  fly  was  a  proper  exercise  of 
Commerce  Clause  power  because  it 
prevented  loss  of  biodiversity  and 
destructive  interstate  competition. 
Similar  conclusions  have  been  reached 
in  other  cases,  see  Gibbs  v.  Babbitt,  No. 
99-1218  (4th  Cir.  2000)  and  Rancho 
Viejo  v.  Norton,  No.  01-5373  (D.C.  Cir. 
2003). 

Issue  6:  Economic  Issues 

(36)  Comment:  HDOA  suggested  that 
the  Service  is  required  to  conduct  a 
cumulative  impacts  analysis  to 
determine  the  economic  impacts 
resulting  from  all  critical  habitat 
designations  on  all  the  islands. 


Our  Response:  The  commenter 
appears  to  be  using  the  term 
"cumulative  impacts"  in  the  context  of 
the  National  Environmental  Policy  Act 
(NEPA).  We  are  required  to  consider 
only  the  effect  of  the  designation  of 
critical  habitat  for  Blackbtun's  sphinx 
moth.  The  appropriate  baseline  for  use 
in  this  analysis  is  the  regulatory 
environment  without  this  regulation. 
Against  this  baseline,  we  attempt  to 
identify  and  measure  the  incremental 
costs  and  benefits  associated  with  this 
designation  of  critical  habitat.  When 
.critical  habitat  for  other  species  has 
already  been  designated,  it  is  properly 
considered  part  of  the  baseline  for  this 
analysis.  Proposed  and  future  critical 
habitat  designations  for  other  species  in 
the  area  will  be  part  of  separate 
rulemaking,  and  consequently,  their 
economic  effects  will  be  considered 
separately. 

We  have  determined  that  an 
Environmental  Assessment  and/or  an 
Environmental  Impact  Statement,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969,  i^eed  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the  Act, 
which  includes  critical  habitat 
designations.  A  notice  outlining  oiu* 
reason  for  this  determination  was 
published  in  the  Federal  Register  on 
October  25.  1983  (48  FR  49244). 

(37)  Comment:  The  DEA  lists 
economic  impacts;  however,  there  is  no 
indication  that  the  Service  has 
identified  appropriate  critical  habitat 
boundaries  or  modified  the  critical 
habitat  boimdaries  in  consideration  of 
these  economic  impacts. 

Our  Response:  We  considered  the 
economic  impacts  that  were  analyzed  ' 
and  summarized  in  the  DEA,  and 
addendum,  and  excluded  two  units 
(proposed  Units  5a  and  5b)  from  critical 
habitat  (see  Exclusions  Under  Section 
4(b)(2)). 

(38)  Comment:  The  DEA  fails  to 
distinguish  potential  costs  resulting 
from  the  designation  from  those  costs 
resulting  from  listing  the  moth  as 
endangered.  Nowhere  does  the  draft 
provide  any  analysis  of  what  impacts,  if 
any,  designating  critical  habitat  for  the 
moth  would  impose  above  and  beyond 
those  associated  with  the  species' 
listing.  Because  the  DEA  does  not 
distinguish  between  these  costs,  it 
cannot  exclude  proposed  critical  habitat 
frt>m  a  final  critical  habitat  designation 
pursuant  to  section  4(b)(2). 

OurResponse:  Our  draft  economic 
analysis  evaluated  potential  futiu-e 
effects  associated  with  the  listing  of 
Blackburn's  sphinx  moth  as  an 
endangered  species  under  the  Act,  as 
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well  as  any  potential  effect  of  the 
critical  habitat  designation  above  and 
beyond  those  regulatory  and  economic 
impacts  associated  with  listing.  To 
quantify  the  proportion  of  total  potential 
economic  impacts  attributable  to  section 
7  implementation,  including  both  the 
section  7  listing  provisions  and  the 
proposed  critical  habitat  designation, 
the  analysis  evaluated  a  "without 
section  7"  baseline  and  compared  it  to 
a  "with  section  7"  scenario.  The 
"without  section  7"  baseline 
represented  the  current  and  expected 
economic  activity  under  all 
modifications  except  those  associated 
with  section  7,  including  protections 
afforded  the  species  under  Federal  and 
State  laws.  The  difference  between  the 
two  scenarios  measured  the  net  change 
in  economic  activity  attributable  to  the 
implementation  of  section  7  for  the 
Blackbvun's  sphinx  moth.  The 
categories  of  potential  direct  and 
indirect  costs  considered  in  the  analysis 
included  the  costs  associated  with:  (1) 
Conducting  section  7  consultations 
associated  with  the  listing  or  with  the 
critical  habitat,  including  incremental 
consultations  and  technical  assistance; 
(2)  modifications  to  projects,  activities, 
or  land  uses  resulting  from  the  section 
7  consultations;  (3)  potential  delays 
associated  with  reinitiating  completed 
consultations  after  critical  habitat  is 
finalized;  (4)  uncertainty  and  public 
perceptions  resulting  in  loss  of  land 
value  from  the  designation  of  critical 
habitat;  (5)  potential  effects  on  property 
values  including  potential  indirect  costs 
resulting  from  the  loss  of  hunting 
opportunities  and  increased  regulation 
related  costs  due  to  the  interaction  of 
State  and  local  laws;  and  (6)  potential 
offsetting  benefits  associated  with 
critical  habitat,  including  educational 
benefits. 

The  majority  of  consultations 
resulting  from  the  critical  habitat 
designation  for  the  Blackburn's  sphinx 
moth  are  likdy  to  address  land 
development  and  road  construction  or 
road  expansion  activities.  The  planned 
road  projects  (proposed  Ane 
Keohokalole  Highway)  within  proposed 
Unit  5A  is  not  in  this  designation.  The 
final  economic  analysis  estimates  that, 
over  the  next  10  years,  the  designation 
may  result  in  potential  direct  economic 
costs  ranging  from  approximately 
$1,183,800  to  $1,739,000,  and  concludes 
that  economic  impacts  from  the 
designation  of  critical  habitat  would  not 
be  significant.  ' 

A  more  detailed  discussion  of  our 
analyses  are  contained  in  the  November 
15,  2002,  DEA  and  the  Addendum  to  the 
DEA.  Both  documents  are  available  for 


inspection  at  the  Pacific  Islands  Office 
(see  ADDRESSES  section). 

(39)  Comment:  The  Service  has  failed 
to  consider  the  cascading  impacts 
resulting  from  State-led. regulatory 
activities  that  must,  by  law,  be 
implemented  as  a  result  of  critical 
habitat  designation.  Additional 
concerns  include  the  broad 
interpretation  of  "take"  under  Hawaii's 
Endangered  Species  Act  (ESA)  (HRS  Ch. 
195D);  mandatary  "downzoning"  of 
private  lands  under  Hawaii's  Land  Use 
Law  (HRS  Ch.  205);  unreasonably 
frequent  requirements  for  full 
environmental  impact  statements  for 
minor  actions  under  Hawaii's 
Environmental  Impact  Statement  Law 
(HRS  Ch.  343);  uiu^asonable  permit 
delays  for  County-regulated  Special 
Management  Area  permits  under 
Hawaii's  Coastal  Zone  Management  Law 
(HRS  Ch.  205A);  and  uncertainty  of 
interpretation  of  the  reach  and  extent  of 
State  regulatory  authority  under 
Hawaii's  State  Water  Code  (HRS  Ch. 

1 74C)  and  implications  for  water  quality 
standards  under  Hawaii  Administrative 
Rules  Ch.  11-54,  Water  Quality 
Standards. 

Our  Response:  Possible  costs  resulting 
from  interplay  of  the  Act  and  Hawaii 
State  laws  were  discussed  in  Chapter  VI, 
section  4  of  the  November  2002  DEA 
under  indirect  costs  and  in  section  4  of 
the  Addendum.  They  examine  the 
indirect  costs  of  critical  habitat 
designation,  such  as  where  critical 
habitat  triggers  the  applicability  of  a 
State  or  local  statute.  Take  prohibitions 
under  Hawaii  law  are  attributable  to  a 
listing  decision  and  they  are  not 
coextensively  costs  of  critical  habitat 
designations.  Where  it  is  the  listing  of 
a  species  that  prompts  action  at  the 
State  or  local  level,  the  impacts  are  not 
attributable  to  critical  habitat 
designation  and  are  not  considered  in 
the  economic  analysis  of  critical  habitat 
designation.  Other  possible  indirect 
impacts,  such  as  the  loss  of 
development  or  loss  in  property  values 
due  to  State  redistricting  of  land  from 
agricultural  or  rural  to  conservation 
were  analyzed  {see  also  our  response  to 
Comment  29a).  However,  there  is 
considerable  uncertainty  as  to  whether 
any  or  all  of  th^se  indirect  impacts  may 
occur  since  they  depend  on  actions  and 
decisions  other  than  the  source  statute, 
and  there  is  only  limited  history  to  serve 
as  guidance. 

(40)  Comment:  A  commenter  stated 
the  following:  The  narrative  exclusion 
of  areas  underlying  currently  developed 
areas  such  as  buildings  and  driveways 
("unmapped  holes")  is  too  vague 
considering  the  cryptic  nature  of  the 
moth  and  its  habitat.  Although  the  DEA 


concedes  that  the  lack  of  clarity  can 
force  landowners  to  incur  costs  to 
investigate  the  implications  of  the 
regulations,  it  fails  to  fully  consider  the 
economic  impacts  of  landowners'  costs 
to  properly  demarcate  "unmapped 
holes"  in  the  process  of  obtaining 
necessary  permits  for  development 
projects.  The  estimate  that  this  will  only 
take  15  to  40  hours  is  too  low  given  the 
size  of  the  designated  areas,  the 
vagueness  of  the  regulatory  exclusion, 
and  the  real  costs  of  obtaining 
development  approvals. 

Another  comAienter  also  stated  that 
the  DEA's  analysis  of  potential  costs 
expected  to  be  incurred  by  private 
landowners  to  investigate  the 
implications  of  critical  habitat  on  their 
lands  was  flawed,  because  the  analysis 
failed  to  recognize  that  the  costs  to 
investigate  the  implications  of  critical 
habitat  are  associated  with  the 
designation  process,  not  additional  costs 
that  the  final  designation  would  impose. 
The  conunenter  further  stated  that  any 
concerned  party  investigating  the 
proposed  designation  of  critical  habitat 
on  their  lands  would  have  already  hired 
lawyers  and  consultants,  and  would 
have  inciured  the  costs  associated  with 
figuring  out  the  implications  of 
designation  on  their  lands.  Moreover, 
were  the  private  landowners'  lands 
ultimately  excluded  from  the  final 
critical  habitat  designation,  the 
landowners  would  still  not  recoup  those 
costs;  the  money  has  already  been  spent. 
Thus,  the  commenter  concluded  that 
these  costs  should  not  be  included  in 
the  analysis  of  future  potential  costs 
from  designation  since  they  have 
already  been  incurred,  and  were 
incurred,  regardless  of  the  final 
designation  decision. 

Our  Response:  Chapter  VI,  section  4.1 
of  the  DEA  indicated  that  landowners 
may  want  to  learn  how  the  designation 
may  affect  (1)  the  use  of  their  land 
(either  through  restrictions  or  new 
obligations),  and  (2)  the  value  of  their 
land.  It  is  recognized  that  some 
landowners  may  spend  a  great  deal  of 
time  investigating,  while  other 
landowners  may  not  conduct  any 
investigation.  The  estimate  contained  in 
the  DEA  is  a  range  that  reflects  the  total 
cost  for  all  landowners  based  on  an 
average  cost  per  landowner.  Public 
conunent  did  not  provide  an  alternative 
estimate  of  time  or  cost  incurred  in 
order  to  investigate  implications  of 
critical  habitat  sufficient  to  require 
changes  to  the  estimated  average  cost 
per  landowner.  Thus,  the  Addendum 
does  not  revise  the  number  of  hoiu's  that 
the  DEA  estimated  the  landowner  and/ 
or  his  attorneys  or  professional  staff 
would  spend  pn  investigating  the  issues. 
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However,  the  Addendum  does  revise 
the  number  of  affected  landowners  to  65 
because  of  the  intended  modifications  to 
the  critical  habitat  indicated  by  us.  As 
described  in  section  4.e.  of  the 
■Addendum,  an  estimate  of  the  costs 
involved  with  investigation  for  the 
intended  designation  ranges  from 
roughly  $173,000  to  $618,000. 

While  some  landowners  may  expend 
time  and  money  to  investigate  the 
implications  of  critical  habitat  on  their 
land  during  the  designation  process, 
many  landowners  may  not  do  so  until 
after  final  designation  is  complete. 
Thus,  the  DEA  and  the  Addendum 
conservatively  treat  these  costs  as  costs 
attributable  to  the  final  designation. 

(41)  Comment:  DOTA  stated  that 
project  modification  costs,  such  as  those 
to  roads,  are  underestimated, 
particularly  the  cascading  effect  of 
project  realignment  with  the  purpose  of 
avoiding  critical  habitat. 

Our  Response:  The  project 
modification  cost  estimates  were 
developed  considering  a  wide  array  of 
projects,  locations,  and  contingencies, 
as  well  as  by  examining  the  limited 
historical  record  of  project 
modifications  regarding  the  Blackburn's 
sphinx  moth.  The  planned  road  project 
(proposed  Ane  Keohokalole  Highway) 
within  proposed  Unit  5A  is  not  in  this 
designation. 

(42)  Comment:  HCIKIH  stated  the 
following:  The  DEA  only  partially 
considers  the  "indirect  impacts"  of 
critical  habitat  designation,  and  instead 
focuses  on  "direct  impacts"  resulting 
primarily  from  consultations  under 
section  7  of  the  Act  because  of 
precedent  set  by  New  Mexico  Cattle 
Growers,  the  Service  must  fully  consider 
both  types  of  impacts,  and  the  DEA 
must  present  a  thorough  analysis  of 
these  economic  effects.  Several  other 
commenters  stated  the  DEA 
overemphasizes  the  direct  costs 
attributable  to  critical  habitat 
designation  and  ignores  or  omits  other 
indirect  impacts,  such  as:  Impacts  to 
housing  supply,  including  a^ordable 
housing;  decreases  in  public  revenues  as 
a  result  of  lost  construction  and  reduced 
economic  activity;  impacts  to 
subsistence  activities  and  their  role  in 
the  local  economy;  and  impacts  to 
public  infrastructure  such  as  roads  and 
water  systems. 

Our  Response:  An  analysis  of  both 
direct  and  indirect  impacts  was 
presented  in  chapter  VI  of  the  QEA  and 
sections  3  and  4  of  the  Addendum.  With 
respect  to  indirect  effects,  there  is 
considerable  uncertainty  regarding 
whether  any  or  all  of  the  indirect 
impacts  may  actually  occur,  because 
they  depend  upon  actions  and  decisions 


by  entities  other  than  the  Service  under 
circumstances  for  which  there  is  limited 
or  no  history  that  can  be  used  to 
determine  the  likelihood  of  different 
outcomes.  Thus,  based  on  the  available 
information,  indirect  impacts  were 
discussed  qualitatively  in  the  DEA  and 
Addendum.  In  addition,  where  possible, 
estimates  were  given  of  worst-case 
scenarios  for  illustrative  purposes  and  a 
sense  of  the  likelihood  of  occurrence 
was  provided. 

The  impact  to  the  supply  of  affordable 
housing  was  discussed  in  the  DEA  in 
chapter  VI,  section  4.e.  The  DEA 
recognized  that  some  landowners  feared 
the  possibility  of  redistricting  land 
within  the  critical  habitat  designation  to 
the  Conservation  District,  and  discussed 
the  impact  to  the  affordable  housing 
supply  should  redistricting  occur  and 
prevent  planned  development. 
Specifically,  in  regards  to  the  planned 
Villages  at  Laiopua  (VOLA),  affordable 
housing  development  planned  by  the 
State  in  proposed  Unit  5b  (island  of 
Hawaii),  the  DEA  noted  that  the  County 
of  Hawaii  requires  developers  to 
provide  a  certain  number  of  affordable 
housing  units,  or  pay  $4,720  to  the 
County  for  each  unit  not  built.  Using 
this  value  as  a  proxy  for  the  social  value 
of  affordable  housing,  the  DEA 
estimated  that  the  loss  of  570  affordable 
units  in  the  VOLA  development  equates 
to  a  loss  of  almost  $2.7  million  to  the 
community.  We  did  not  include  this 
area  in  this  designation  {see  Exclusions 
Under  Section  4(b)(2)). 

Further,  the  DEA  also  addressed  the 
potential  impact  on  public  revenues  as 
a  result  of  lost  construction.  In  chapter 
VI,  section  4.e..  the  DEA  recognized  that 
a  loss  in  development  can  lead  to 
economic  losses  due  to  the  "ripple- 
effect."  For  example,  if  a  home  caimot 
be  built,  both  the  developer  and 
construction  company  who  would  have 
built  the  home  would  have  reduced 
revenues.  In  addition,  the  lumber 
company  and  other  companies 
supplying  the  construction  company 
would  have  reduced  revenues,  an 
impact  that  would  "ripple"  through  the 
regional  economy  and  could  result  in 
reduced  public  revenues.  However,  due 
to  the  availability  of  suitable  land 
outside  the  critical  habitaLdesignation, 
the  DEA  concluded  that  any  economic 
activity  displaced  within  critical  habitat 
for  thd  moth  due  to  redistricting  of  land 
to  the  Conservation  District  would  still 
be  expected  to  occur,  just  in  other 
locations.  Thus,  the  DEA  implicitly 
concluded  that  there  would  be  no 
appreciable  impact  on  public  revenues. 

The  DEA  addressed  the  impacts  to 
subsistence  and  their  role  in  the  local 
economy  in  chapter  VI,  section  4.d.  The 


DEA  recognized  that  subsistence  not 
only  plays  an  important  role  in  . 
community  life,  but  also  provides 
important  sustenance  to  many  residents 
in  communities  on  Maui,  the  island  of 
Hawaii,  and  Molokai.  The  DEA 
estimated  that  restriction  of  access  and  ■ 
prohibition  of  subsistence  activities  in 
all  areas  proposed  for  critical  habitat 
designation  was  extremely  unlikely,  and 
that  more  likely  to  occur  were 
restrictions  in  small,  localized  areas  of 
significant  biological  importance. 
Because  of  the  strong  stewardship  and 
conservation  values  associated  with 
those  practicing  subsistence  activities 
within  the  proposed  critical  habitat,  as 
well  as  the  traditional  recognition  of  the 
value  of  protecting  certain  areas  through 
the  kapu  system,  the  DEA  concluded 
that  the  impact  of  critical  habitat 
designation  on  subsistence  activities 
would  be  minimal. 

Finally,  the  economic  analysis 
addressed  impacts  to  public 
infrastructure  such  as  roads  and  water 
systems  in  chapter  VI.  sections  3.1  and 
3.j.  of  the  DEA,  and  section  3.j.  of  the 
Addendum.  These  sections  addressed 
projects  planned  within  the  critical 
habitat  designation.  Final  estimated 
potential  section  7  costs  for  planned 
road  projects  are  $32,600  for 
consultations  and  $985,000  to 
$1,230,000  for  project  modifications. 
Final  estimated  potential  section  7  costs 
for  planned  water  projects  are  $20,600 
to  $61,200  for  consultations  and  up  to 
$6,200  for  project  modifications. 

(43)  Comment:  A  commenter  stated 
that  the  DEA  acknowledges  some  or  all 
lands  designated  as  critical  habitat  may 
be  redistricted/rezoned  at  the  State  or 
county  level  to  preclude  further 
development,  and  that  the  actual 
economic  costs  of  redistricting  could  be 
very  high.  The  commenter  noted  that 
while  these  estimates  are  mentioned  in 
the  text,  they  are  not  included  in  the 
summaries  of  the  economic  impacts. 

Our  Response:  Tables  ES-1  and  VI-3 
("Summary  Tables")  of  the  DEA  and 
Table  Add-2  of  the  Addendum 
summarize  the  economic  impacts 
associated  with  the  Blackburn's  sphinx 
moth  critical  habitat  designation  are 
also  discussed  in  detail  in  the  response 
to  Comment  29a.  Although  chapter  VI, 
section  4  of  the  DEA,  and  section  4  of 
the  Addendum  provided  general 
estimates  of  some  of  the  potential 
indirect  costs,  including  costs 
associated  with  State  redistricting  of 
land  (chapter  VI,  section  4.e.  of  the 
DEA,  section  4.b.  of  the  Addendiun), 
these  estimates  were  not  totaled  in  the 
Summary  Tables  because  the  probability 
that  many  of  the  indirect  costs  will 
occur  is  unknown.  As  noted  on  each  of 
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the  Summary  Tables,  the  Tables  instead 
reported  qualitatively  on  the  likelihood 
and  the  potential  magnitude  of  each  of 
the  indirect  costs.  Moreover,  the 
Summary  Tables  referred  the  reader  to 
the  narrative  analyses  for  additional 
information  on  any  of  the  indirect 
impacts. 

(44)  Comment:  A  commenter  stated 
the  following:  The  DEA  does  not 
account  for  investments  and  other 
expenditures  already  made  on  lands 
with  the  expectation  that  rezoning  and 
redistricting  will  allow  future 
development  and  hence  a  retu^  on 
investment,  nor  does  it  account  for  the 
potential  lost  recaptiu'e  of  investment 
yields  that  may  be  foregone  due  to  lost 
development  potential  for  lands  that 
have  successfully  been  rezoned  and 
permitted  for  development  at  a  very 
high  cost. 

Our  Response:  Chapter  VI,  section 
4.e.(6)  of  the  DEA  and  section  4.b.  of  the 
Addendum  specifically  considered  the 
investments  and  expenditiues  already 
made  on  lands  within  the  critical 
habitat  designation  to  facilitate  future 
planned  development,  as  well  as  the 
future  profits  that  may  be  foregone  due 
to  lost  development  potential  as  a  result 
of  redistricting.  The  total  cost  associated 
with  previous  expenditures  and 
estimated  future  profits  for  planned 
projects  within  the  intended  critical 
habitat  designation  ranges  from  $62.4 
million  to  $74.4  million.  Please  refer  to 
our  response  to  Comment  29a  for  a 
detailed  discussion  of  rezoning  and 
redistricting. 

(45)  Comment:  HDOA  stated  the 
following:  The  DEA  underestimated 
economic  costs  because  the  costs  are 
limited  to  what  is  likely  to  occur  within 
10  years.  Critical  habitat  designation  is 
permanent  and  not  automatically 
revised  if  there  is  new  evidence  of  the 
benefits  of  nondesignation,  or  if  the 
species  is  delisted^ 

Our  Response:  A  listed  species  is 
delisted  when  it  is  recovered  or  has 
gone  extinct.  Recovery  is  defined  as  no 
longer  needing  the  protections  provided 
by  the  Act.  including  critical  habitat. 
Thus,  when  a  species  is  delisted,  critical 
habitat  for  that  species  would  no  longer 
be  in  effect. 

Furthermore,  a  10-year  time  horizon 
is  used  because  many  landowners  and 
managers  do  not  have  specific  plans  for 
projects  beyond  10  years,  and 
timeframes  beyond  10  years  greatly 
increases  the  subjectivity  of  estimating 
potential  economic  impacts.  In  addition, 
the  forecasts  in  the  analysis  of  futiu'e 
economic  activity  are  based  on  cmrent 
socioeconomic  trends  and  the  current 
level  of  technology,  both  of  which  are 
likely  to  change  over  the  long  term. 


(46)  Comment:  A  commenter  stated 
the  following:  The  level  of  effort  to 
document  and  analyze  the  potential 
economic  impacts  resulting  bora  critical 
habitat  designation  greatly  exceeded  the 
level  of  effort  to  document  and  analyze 
the  potential  economic  benefits  due  to 
designation,  such  as  the  benefits  of 
watershed  protection  and  improvement, 
protection  of  other  stream  and  riparian 
biota,  the  value  of  the  species  as  an 
indicator  of  ecological  health,  the  value 
of  protecting  culturally  significant 
species,  the  value  that  Hawaiians  place 
on  conservation  of  Hawaiian  species, 
the  benefit  of  keeping  other  native 
species  off  the  endangered  species  list, 
of  maintaining  water  quality  and 
quantity,  of  promoting  groiuid  water 
recharge,  and  of  preventing  siltation  of 
the  marine  environment,  thus  protecting 
coral  reefs.  The  Service  cannot  exclude 
land  from  critical  habitat  designation  if 
it  considers  only  the  costs,  and  not  the 
benefits,  of  critical  habitat  designation. 
In  failing  to  discuss  these  benefits,  the 
Service  missed  an  opportunity  to 
educate  the  public  regarding  the  value 
of  protecting  native  species  and  native 
ecosystems.  The  Service  must  use  the 
tools  available,  such  as  a  study  by  the 
University  of  Hawaii  (UH)  Secretariat 
for  Conservation  Biology  that  estimated 
the  value.of  ecosystem  services,  to 
quantify  the  benefits  of  critical  habitat. 
"The  DEA  results  in  an  unbalanced 
overestimation  of  detrimental  economic 
impacts,  and  an  unfair  under-estimation 
of  economic  benefits  due  to  designation 
of  critical  habitat. 

However,  multiple  other  commenters 
stated  the  following:  The  benefits  of 
species  protection  are  overstated  and 
speculative.  The  DEA  does  not  present 
the  expected  circumstances  or  timeline 
for  delisting  the  species,  nor  is  there  a 
quantifiable  estimate  of  the  economic 
benefits  of  delisting.  Additionally, 
multiple  commenters  stated  that  the 
species  themselves  have  no  economic 
value.  Any  estimate  of  economic  benefit 
derived  from  not  fully  developing  lands 
proposed  for  critical  habitat  are 
speculative  and  unquantifiable,  and  the 
likelihood  of  new  conservation  dollars 
entering  the  State  is  speculative. 
Furthermore,  in  the  DEA  summary  of 
costs  and  benefits,  the  benefits  of 
designating  critical  habitat  are  "difficult 
to  estimate"  and  are  exceeded  by  the 
costs. 

Our  Response:  The  DEA  discussed  the 
benefits  mentioned  above.  There  is  little 
disagreement  in'  the  published  economic 
literature  that  real  social  welfare 
benefits  can  result  from  the 
conservation  and  recovery  of 
endangered  and  threatened  species. 
Such  benefits  have  also  been  ascribed  to 


preservation  of  open  space,  general 
biodiversity,  and  ecosystem  function,  all 
of  which  are  associated  with  species 
conservation.  Likewise,  a  regional 
economy  can  benefit  from  the 
preservation  of  healthy  populations  of 
endangered  and  threatened  species,  and 
the  habitat  on  which  these  species 
depend. 

It  is  not  feasible,  however,  to  fully 
describe  and  accurately  quantify  these 
benefits  in  the  specific  context  of  the 
proposed  critical  habitat  for  Blackburn's 
sphinx  moth  because  of  the  scarcity  of 
available  studies  and  information 
relating  to  the  size  and  value  of 
beneficial  changes  that  area  likely  to 
occur  as  a  result  of  listing  the  moth  or 
designating  critical  habitat.  In 
particular,  the  following  information  is 
not  currently  available:  (1)  Quantified 
data  on  the  value  of  the  moth  or  its 
critical  habitat;  and  (2)  quantified  data 
on  the  change  in  the  quality  of  the 
ecosystem  and  the  species  as  a  result  of 
the  designation. 

Although  the  UH  study  does  value 
ecosystem  services,  U  has  limited 
applicability  for  valuing  the  benefits  of 
the  critical  habitat  designation  for  the 
moth  for  a  number  of  reasons.  First,  the 
UH  study  had  a  different  purpose, 
which  was  to  estimate  the  total  value  of 
environmental  benefits  provided  by  the 
entire  Koolau  Mountains  on  the  island 
of  Oahu.  Consistent  with  its  purpose, 
the  UH  study  provides  no  estimates  of 
the  changes  in  environmental 
conditions  resulting  from  changes  in 
land  and  stream  management  due  to 
critical  habitat  designation. 
Furthermore,  many  of  the  assumptions 
and  much  of  the  analysis  in  the  UH 
study  are  not  transferable  to  the 
economic  analysis  for  the  critical  habitat 
of  the  moth.  For  example,  the  Koolau 
Mountains  were  evaluated  as  a 
contiguous  area,  whereas  the  moth 
critical  habitat  is  composed  of  separate 
areas  on  four  different  islands. 

The  value  of  water  recharge  in  the  UH 
study  reflects  projected  water  supply 
and  demand  conditions  on  Oahu — 
conditions  that  are  not  applicable  to 
Maui,  Molokai,  Kahoolawe,  or  the 
island  of  Hawaii  due  to  the  differences 
in  size  and  population.  Also,  the  UH 
benefit  analysis  of  reducing  soil  runoff 
is  unique  to  three  valleys  that  drain 
through  partially  channelized  streams  in 
urban  areas  into  the  manmade  Ala  Wai 
Canal.  Since  this  canal  was  designed 
with  inadequate  flushing  from  stream  or 
ocean  currents,  it  functions  as  an 
unintended  settling  basin,  so  must  be 
dredged  periodically.  In  addition,  the 
recreational  and  ecotourism  values 
provided  in  the  UH  study  apply  to  areas 
that  are  accessible  to  most  hikers,  which 
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is  not  necessarily  the  case  with  the  moth 
critical  habitat.  Delisting  of  the  moth  is 
not  anticipated  within  the  10-year  time 
horizon  of  this  economic  analysis,  and 
it  is  beyond  the  scope  of  the  economic 
analysis  to  forecast  when  delisting  may 
occur  beyond  this  period.  The  economic 
analysis  does  not  conclude  that  the 
moth  or  critical  habitat  for  the  moth  has 
no  economic  value;  rather,  it  simply 
states  that  the  value  of  the  species 
cannot  be  quantified  at  this  time.  The 
economic  analysis  does  not  attempt  to 
quantify  the  economic  benefit  derived 
from  not  fully  developing  lands 
proposed  for  critical  habitat.  Rather,  the 
economic  analysis  acknowledges  there 
may  be  benefits  resulting  from  the 
preservation  of  open  lands  that  might 
otherwise  be  developed,  but  concludes 
that  because  much  of  the  critical  habitat 
designation  is  already  kept  as  open 
space  and  governed  by  existing  State 
and  local  land  use  laws  and  county 
plans,  these  benefits  may  be 
insignificant.  Finally,  while  the 
economic  analysis  concludes  that  many 
of  the  benefits  of  critical  habitat 
designation  are  "difficult  to  estimate,"  it 
does  not  necessarily  lead  to  a 
conclusion  that  the  benefits  are 
exceeded  by  the  costs.  We  believe  that 
the  benefits  of  the  species  and  of  critical 
habitat  designation  are  best  expressed  in 
biological  terms  that  can  be  weighed 
against  the  expected  costs  of  the 
rulemaking. 

(47)  Comment:  One  comraenter 
pointed  out  that  critical  habitat  does  not 
benefit  ecotourism  by  creating  new 
special  places  for  people  to  visit,  as  the 
DEA  suggested.  Rather,  it  helps  to 
protect  the  special  places  that  already 
exist  from  degradation,  ensuring  that 
they  will  be  around  in  the  future  to 
attract  future  ecotourists. 

Our  Response:  Chapter  VI,  section 
6.b.(l)  of  the  DEA  indicated  that  the 
proposed  critical  habitat  may  enhance 
the  appeal  of  ecotourism  by  providing  a 
marketing  dimension.  However,  the 
DEA  also  stated  that  this  benefit  may  he 
slight  since  these  places  may  already  be 
regarded  as  special  due  to  the  existing 
natural  and  cultural  resources  in  the 
area. 

(48)  Comment:  A  commenter  stated 
that  assigning  an  economic  value  to 
preservation  of  ecosystem  functions  that 
may  result  from  the  designation  of 
critical  habitat  (such  as  groundwater 
recharge,  protection  of  coastal  marine 
waters  and  fisheries,  and  oUier 

,  ecosystem  services)  is  now  an 
acceptable  method  of  economic 
analysis,  and  that  the  dollar  value  of 
these  services  is  high.  The  commenter 
noted  that  this  analysis  was  done  in  a 
qualitative,  narrative  manner  in  the  DEA 


and  questioned  why  it  was  not  done  in 
a  quantitative  manner. 

Our  Response:  The  economic  analysis 
recognized  that  the  preservation  of 
ecosystem  functions  may  result  from  the 
designation  of  critical  habitat  for  the 
Blackburn's  sphinx  moth.  It  was  not 
feasible,  however,  to  fully  describe  and 
accurately  quantify  these  benefits  in  the 
specific  context  of  the  proposed  critical 
habitat  for  the  moth  because  of  the 
scarcity  of  available  studies  and 
information  relating  to  the  size  and 
value  of  beneficial  changes  that  are 
likely  to  occur  as  a  result  of  listing  the 
moth  or  designating  critical  habitat.  In 
particular,  the  following  information  is 
not  ciurently  available:  (1)  Quantified 
data  on  the  value  of  the  moth  or  the 
moth's  critical  habitat;  and  (2) 
quantified  data  on  the  change  in  the 
quality  of  the  ^osystem  and  the  species 
as  a  result  of  the  designation. 

(49)  Comment:  A  commenter  stated 
that  there  was  no  attempt  in  the  DEA  to 
quantify  the  value  of  open  space  (parks, 
preserves,  even  golf  coiuses) 
surrounding  real  estate.  The  commenter 
noted  that  such  increased  property 
values  are  acknowledged  but  there  was 
no  attempt  to  estimate  the 
corresponding  increases  in  property 
values.  Also,  the  commenter  noted  that 
some  tourists  prefer  less  developed 
areas. 

Our  Response:  As  discussed  in  the 
DEA  and  in  the  Addendum,  there  are 
only  two  areas  where  Blackburn's 
sphinx  moth  critical  habitat  could 
potentially  increase  the  amount  of  open 
space.  These  areas  include 
approximately  89  ha  (220  ac)  planned 
for  single-family  and  multi-family 
homes  in  the  Kaloko  Properties 
development  in  proposed  Unit  5a 
(island  of  Hawaii),  and  approximately 
30  ha  (75  ac)  planned  single-family  and 
multi-family  homes  in  the  State  VOLA 
project  in  proposed  Unit  5b  (island  of 
Hawaii).  (Note:  this  area  was  not 
included  in  this  designation.)  If  these 
areas  are  redistricted  to  the 
Conservation  District,  the  likelihood  of 
which,  as  discussed  in  the  Addendum, 
is  considered  small,  they  may  remain 
open  spaces  but  they  will  not 
necessarily  be  converted  into  golf 
courses  and  parks.  Most  golf  courses 
and  parks  are  not  consistent  with  the 
regulations  associated  with  the 
Conservation  District.  If  the  areas  are 
left  in  the  natural  state  or  as  preserves, 
the  positive  impact  on  surrounding  real 
estate  is  likely  to  be  minimal  because 
much  of  the  area  is  ciurently  open  and 
likely  remain  open  over  the  next  10 
years. 

(50)  Comment:  Multiple  commenters, 
including  HDOA,  opposed  the       ,> 


designation  of  Agricultural  land  and 
lands  needed  to  support  agriculture  and 
ranching.  Commenters  were  concerned 
that  designation  would  reduce  property 
values  and  the  ability  to  develop  lands 
that  were  previously  planned  for 
development  and  also  stated  the 
following:  Thirty-three  percent  of  the 
proposed  designated  land  is  within  the 
State  Conservation  District,  which 
includes  irrigation  water  essential  to 
agriculture.  "The  rest  of  the  lands 
proposed  for  designation  are  primarily ' 
in  the  State  Agricultural  District. 
Designation  of  Agricultural  lands  could 
prevent  a  farmer  or  rancher  from  using 
those  lands  since  the  very  nature  of 
those  uses  would  in  all  likelihood  entail 
cutting,  uprooting,  or  injuring  plants  to 
a  certain  extent.  The  DEA  failed  to 
examine  the  economic  impact  of  a 
landowner  not  being  able  to  use  his  own 
land  for  fear  of  injuring  a  species  he 
doesn't  even  recognize.  No  protection  is 
afforded  to  fanners  who  unwittingly 
"harm"  the  designated  critical  habitat. 

Our  Response:  Chapter  VI,  section  4.e. 
of  the  DEA  discussed  potential  indirect 
impacts  to  Agricultural  land,  including 
the  potential  reduction  in  property 
values  and  the  impact  of  redistricting 
Agricultiu-al  land  to  the  Conservation. 
Section  4.b.  of  the  Addendum  revised 
these  estimates  based  upon  the  intended 
modifications  to  the  critical  habitat 
designation  to  remove  areas  for 
biological  reasons.  The  Addendum 
estimated  the  loss  in  property  value 
associated  with  an  extreme  scenario — 
that  of  all  unplanned  Agricultural  land 
on  Maui.  Molokai,  and  the  island  of 
Hawaii  being  redistricted  to 
Conservation — at  $17  million  to  $169 
million.  The  loss  of  development 
potential  on  the  Agricultural  land  in 
proposed  Unit  5a  (island  of  Hawaii)  is 
estimated  at  $13  million  to  $25  million. 
We  did  not  include  this  area  in  this 
designation  {see  Exclusions  Under 
Section  4(b)(2)).  Please  refer  to  our 
responses  to  comment  29a  for  a  detailed 
discussion  of  this  issue.  Additionally,  it 
is  important  to  note  that  the  Land  Use 
Commission  considers  the 
"maintenance  of  other  resources 
relevant  to  Hawaii's  economy, 
including,  but  not  limited  to, 
agricultural  resources"  as  well  as  "the 
preservation  or  maintenance  of 
important  natural  systems  or  habitats" 
when  considering  a  petition  for 
redistricting. 

In  addition,  the  economic  analysis  did 
not  conclude  that  designation  of  critical 
habitat  on  Agricultural  lands  would 
prevent  a  rancher  from  using  those 
lands.  Rather,  the. economic  analysis 
recognized  that  many  areas  within  the 
critical  habitat  designation  have  been 


Federal  Register /Vol.  68,  No.  Ill /Tuesday,  June  10.  2003 /Rules  and  Regulations  34729 


grazed  for  tens  or  hundreds  of  years,  yet 
still  contain  the  primary  constituent 
elements  for  Blackburn's  sphinx  moth. 
The  DEA  concluded  that  sustainable 
grazing  does  not  adversely  affect  the 
moth,  and  in  fact,  may  indirectly  benefit 
the  species  by  reducing  fire  danger  and 
controlling  nonnative  weeds.  Moreover, 
the  DEA  concluded  that  areas 
historically  subject  to  grazing  were 
unlikely  to  meet  the  standards  of  a 
natural  ecosystem  required  to  be  put  in 
the  Protective  Subzone  (HAR  §  13-5- 
11).  As  a  result,  even  if  Agricultural 
land  within  the  critical  habitat 
designation  were  redistricted  to 
Conservation,  the  DEA  anticipated  that 
agricultural  activities  could  continue 
because  typical  agricultiual  activities 
are  allowed  in  all  subzones,  except  the 
Protective  Subzone,  with  permission  pf 
the  State  Board  of  Land  and  Natural 
Resources  (BLNR). 

(51)  Comment:  Several  commenters 
were  concerned  about  the  potential  for 
critical  habitat  to  decrease  the  amount 
of  available  hunting  lands  and  game 
animals.  Frustration  was  expressed  that 
governmental  officials  value  plants  euid 
insects  more  than  hunting,  ah  important 
family  and  cultural  tradition,  means  of 
subsistence,  and  way  of  life.  In  addition, 
commenters  stated  the  following: 
Members  of  all  ethnic  groups  hunt  and 
depend  on  subsistence  activities  as  a 
real  part  of  their  income.  Hunting  also 
contributes  to  the  economy  via  money 
spent  on  pet  foods,  interisland  trips, 
gasoline,  supplies,  etc.  Additionally, 
DLNR  will  lose  money  as  the  demand 
for  hunting  licenses  and  tag  fees 
dwindles.  The  DEA  does  not  adequately 
reflect  the  costs  associated  with 
management  of  game  mammals  and  loss 
of  hunting  lands. 

Our  Response:  Chapter  VI,  section  4.b. 
of  the  DEA  discussed  the  potential 
indirect  impact  of  critical  habitat  on  the 
management  of  gdme  manunals  on 
Molokai  and  the  island  of  Hawaii,  the 
only  areas  where  the  critical  habitat 
designation  overlaps  with  State- 
managed  hunting  units.  The  DEA  noted 
that  section  7  of  the  Act  by  itself  does 
not  require  DLNR  to  manage  State 
hunting  lands  to  protect  critical  habitat; 
assure  the  survival  and  conservation  of 
listed  species;  or  participate  in  projects 
to  recover  species  for  which  criticaJ 
habitat  has  been  established.  Moreover, 
the  DEA  noted  that  critical  habitat 
designation  does  not  require:  (1) 
Creating  any  reserve,  refuge,  or 
wilderness  areas;  (2)  fencing  for  any 
reason;  (3)  removing  ungulates;  or  (4) 
closing  areas  to  hunters. 

However,  the  DEA  recognized  that  a 
change  in  game-management  strategy  as 
a  result  of  a  lawsuit  or  as  a  voluntary 


decision  by  DLNR  is  possible,  but  not 
likely. 

Nonetheless,  for  illustration  purposes, 
chapter  VI,  section  4.b.  of  the  DEA 
presented  potential  costs  that  could 
result  if  DLNR  removed  areas  vtithin  the 
intended  designation  from  the  State- 
managed  hunting  units.  To  illustrate  the 
magnitude  of  the  impacts  on  Molokai,  if 
about  half  of  those  who  hunt  game 
mammals  On  the  affected  lands  were  to 
give  up  hunting,  then  hunting  activity 
could  drop  by  about  8  percent  (half  of 
16  percent,  which  is  the  estimated 
percentage  of  the  accessible  State- 
managed  hunting  lands  on  Molokai 
proposed  for  designation).  This 
translates  into  an  aimual  decrease  in 
economic  activity  related  to  bunting  on 
Molokai  of  about  $25,000  in  direct  sales; 
$45,000  in  total  direct  and  indirect 
sales;  one  job;  and  $15,000  in  income. 
To  illustrate  the  magnitude  of  the 
impacts  on  the  island  of  Hawaii,  if  about 
half  of  those  who  hunt  game  mammals 
on  the  affected  lands  were  to  give  up 
himting,  then  himting  activity  could 
drop  by  about  12.5  percent.  While  the 
proposed  critical  habitat  covers  only  3 
percent  of  the  total  himting  area  on  the 
island  of  Hawaii,  the  actual  hunting 
activity  within  the  area  proposed  for 
designation  is  much  higher  than  3 
percent.  Based  on  information  provided 
by  DLNR  regarding  the  popularity  and 
the  number  of  hunting  trips  in  the  Puu 
Waawaa  area,  it  is  assumed  the  area 
included  in  critical  habitat  supports 
approximately  25  percent  of  the  hunting 
activity  on  the  island  of  Hawaii.  A 
reduction  in  hunting  activity  by  half  in 
this  area  would  translate  into  an  annual 
decrease  in  economic  activity  related  to 
hunting  on  the  island  of  Hawaii  of  about 
$425,000  in  direct  sales;  $750,000  in 
total  direct  and  indirect  sales;  13  jobs; 
and  $250,000  in  income.  However,  the 
$450,000  ($25,000  -»^  $425,000)  decrease 
in  expenditures  by  the  displaced 
hunters  would  probably  be  spent  on 
other  activities,  goods  and  services,  so 
these  figures  are  likely  to  overstate 
economic  costs. 

In  addition  to  the  change  in  economic 
activity  discussed  above,  a  reduction  in 
hunting  activity  would  also  result  in  a 
loss  in  value  or  benefit  to  hunters 
(consumers'  surplus).  Chapter  VI, 
section  4.b.  of  the  DEA  estimates  this 
potential  loss  in  value  at  $238,000 
($13,000  for  hunting  on  Molokai  and 
$225,000  for  hunting  on  the  island  of 
Hawaii)  annually  and  recognizes  that 
benefits  derived  from  recreational 
activities  that  replace  game  mammal 
hunting  would  partially  offset  this  loss. 
Because  the  intended  revisions  did  not 
significantly  reduce  the  amount  of 
overlap  between  State-managed  hunting 


units  and  the  intended  designation,  the 
Addendum  made  no  changes  to  the 
conclusions  reported  in  the  DEA 
regarding  hunting. 

(52)  Comment:  DOTA  stated  that  the 
proposed  rule  fails  to  adequately 
consider  potential  economic  impacts  to 
the  Kahului  Airport  as  a  result  of  the 
designated  airport  lands. 

Our  Response:  Chapter  VI,  section 
3.h.  of  the  DEA  and  section  3.i.  of  the 
Addendum  discussed  direct  economic 
impacts  associated  with  activity  by 
DATA  at  Kahului  Airport.  Specifically, 
the  DEA  recognized  that  DOTA  opposes 
designation  of  critical  habitat  in  this 
area  due  to  a  possible  conflict  with         ~ 
safety  requirements.  In  addition,  the 
DEA  noted  that  while  DOTA  receives 
Federal  funding  for  transportation 
improvements,  the  Federal  funds  were 
not  likely  to  be  used  for  activities  within 
the  proposed  critical  habitat 
designation.  Thus,  while  the  possibility 
of  a  future  Federal  nexus  was 
recognized,  the  DEA  concluded  that  no 
section  7  consultations  or  project 
modifications  were  anticipated  because 
there  was  no  known  Federal 
involvement  for  the  existing  activities. 

During  public  comment.  DOTA 
objected  to  designation  of  Kahului 
Airport  and  stated  that  the  proposed 
designation  failed  to  adequately    ' 
consider  the  potential  economic  impacts 
to  the  Kahului  Airport.  As  noted  in  the 
DEA,  activities  within  the  criticaT 
habitat  designation  primarily  involve 
the  clearance  and  cutting  back  of 
vegetation.  These  activities  are  not 
typically  supported  through  Federal 
funds.  However,  based  on  discussions 
with  DOTA,  it  is  assumed  that  DOTA 
would  avoid  utilizing  Federal  funds,  if 
they  were  available,  to  support  activities 
within  the  area  designated  for  critical 
habitat  in  order  to  avoid  Federal 
involvement  and  section  7  consultation. 
As  DOTA  does  not  currently  use  or , 
anticipate  using  Federal  funds  to 
support  activities  within  the  critical 
habitat  designation,  the  economic 
impact  of  forgoing  Federal  funding 
sources  is  estimated  to  be  zero. 

DOTA  did  not  provide  any  specific 
information  demonstrating  economic 
impact,  identify  any  other  activities  that 
would  be  impacted  by  the  designation, 
or  raise  any  other  Federal  nexus.  As 
discussed  above,  there  is  no  anticipated 
Federal  involvement  for  activities  at 
Kahului  Airport.  Thus,  no  section  7 
consultations  or  project  modifications 
relating  to  Kahului  Airport  are 
anticipated. 

(53)  Comment:  The  MID  Corporation 
and  TSA  Corporation  (MID/TSA)  stated 
that  the  DEA  vastly  understated 
potential  economic  impacts  to  its   .- 
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various  projects  as  a  result  of 
designation  of  lands  in  proposed 
proposed  Unit  5a.  The  commenters 
suggested  indirect  costs  approximating 
$415  million.  Furthermore,  the 
commenters  stated  that  the  DEA  fails  to 
address  broader  economic  impacts  to 
the  community  of  Kailua-Kona  and  the 
State  such  as  costs  approximating  $24 
million  as  a  result  of  potential  loss  of 
land  development. 

Our  Response:  We  did  not  include 
this  area  in  this  designation  (see 
Exclusions  Under  Section  4(b)(2)). 

(54)  Comment:  Table  ES-1:  Under 
"Residential  Development,"  needs  to 
add  reference  to  Kaloko  Properties 
Development. 

Our  Response:  The  Kaloko  Properties 
development  is  referenced  in  section 
3.e.  of  the  Addendum  and  it  is  included 
in  the  heading  "Other  Residential 
Development.  Agricultural  District"  in 
Table  Add- 1. 

(55)  Comment:  Page  VI-11,  second  to 
last  paragraph:  Based  on  maps  supplied 
by  the  Service,  MID/TSA  estimates  that 
15  ha  (37  ac)  are  in  the  Urban  District 
(Kaloko  Industrial  Park.  Phases  III  &  IV). 
Assuming  the  referenced  5  ha  (13  ac) 
refers  to  lands  north  of  Hina  Lani  Street, 
the  second  sentence  should  be  revised 
to  reflect  that  there  are  plans  to  develop 
golf  course  and  residential  uses  on 
Urban  lands  proposed  for  critical  habitat 
designation.  Page  VI-13,  2nd  paragraph: 
The  second  sentence  should  be  revised 
to  reflect  that  as  part  of  the  Kaloko 
Properties  development,  there  are  plans 
to  develop  golf  course  and  residential 
uses  on  lands  proposed  for  critical 
habitat  designation.  Development  is 
planned  within  the  next  10  years.  Page 
VI-14,  2nd  paragraph  under  3.c:  The 
paragraph  should  be  revised  to  reflect 
that:  (1)  The  developer  is  TSA 
Corporation,  and  (2)  county  zone  change 
allowing  for  commercial-industrial 
mixed  use  development  was  greuited. 
Page  VI-28,  section  3.i.{2)  New  Roads: 
In  the  first  paragraph,  the  County  of 
Hawaii  no  longer  plans  to  extend 
Olowalu  Street.  As  such,  this  paragraph 
should  be  deleted.  Page  VI-39,  section 
3.m.(2)  Planned  Golf  Courses:  The 
discussion  should  add  the  planned 
Kaloko  Golf  Course  in  proposed  Unit  5a 
that  has  Urban  zoning  and  is  planned  to 
be  constructed  on  approximately  78  ha 
(194  ac)  in  TMK  Parcel  7-3-09:  25. 

Our  Response:  This  information  is 
included  in  section  3.1.  of  the 
Addendum;  however,  there  is  no  change 
in  the  DEA  cost  estimate. 

(56)  Comments:  Page  VI-64,  last 
paragraph:  Need  to  also  add  reference  to 
the  Kaloko  Properties  development; 
Page  VI-65,  Previous  Expenditures  and 
Future  Profits:  Need  to  add  reference  to 


the  economic  impacts  from  Kaloko 
Properties  development;  Page  VI-65,  7th 
paragraph  regarding  Kaloko  Industrial 
Park:  We  estimate  up  to  33  lots  would 
be  affected,  with  an  economic  loss  of 
$15  million  based  on  property  sales  in 
the  latest  phase;  Page  VI-69.  3rd 
paragraph.  Potential  Redistricting  Costs: 
The  potential  economic  cost  range  of 
$255  million  to  $550  million  appears  to 
be  grossly  understated  given  our  own 
estimate  of  the  loss  of  $415  million  on 
our  Properties  in  proposed  Unit  5a.  but 
even  then,  this  cost  range  (including 
Kaloko  Properties  costs)  should  be 
included  in  the  summary  tables,  rather 
than  being  dismissed  as  "speculative." 
Our  Response:  All  of  this  information 
is  included  in  section  4.b.  of  the 
Addendum.  The  potential  economic 
impacts  to  the  Kaloko  Industrial  Park 
expansion  in  proposed  Unit  5a  (island 
of  Hawaii)  include  a  loss  of  $500,000  in 
previous  expenditures  and  $12  million 
in  future  profits.  The  potential  impacts 
to  the  Kaloko  Properties  development  in 
proposed  Unit  5a  (island  of  Hawaii) 
include  $4.2  million  in  previous 
expenditures  and  $13  million  to  $25 
million  in  future  profits.  We  did  not 
include  this  area  in  this  designation  [see 
Exclusions  Under  Section  4(b)(2)). 

(57)  Comment:  HCDCH  commented 
that  the  DEA  incorrectly  concluded  that 
economic  impacts  to  the  VOLA  project 
would  be  moderate  or  modest  because 
there  is  not  likely  to  be  any  Federal 
involvement.  The  VOLA  project  may  in 
the  future  request  Federal  funding  to 
assist  with  development  of  affordable 
housing.  The  State  would  then  lose 
money  due  to  the  direct  impacts  of 
various  required  consultations. 
Furthermore,  the  DEA  does  not 
acknowledge  the  cost  of  developing 
affordable  housing  at  VOLA  in  lieu  of 
Federal  funding  assistance. 

Our  Response:  Section  3.c.  of  the 
Addendum  specifically  addresses 
HCDCH  concerns.  We  did  not  include 
this  area  in  this  designation  [see 
Exclusions  Under  Section  4(b)(2)). 

(58)  Comment:  The  DLNR  identified 
five  parcels  (TMK  (2)  1-8-001:005; 
TMK  (2)  2-1-004:049;  TMK  (2)  2-1- 
006:076;  TMK  (2)  2-1-006:077;  and 
TMK  (2)  2-1-006:078)  that  should  be 
excluded  from  designation  because  the 
DEA  failed  to  establish  that  the  benefits 
of  including  these  parcels  in  the 
designation  outweigh  the  costs  of 
including  these  parcels  in  the 
designation. 

Our  Response:  Two  of  the  five  parcels 
(TMK  (2)  1-8-001:005  and  TMK  (2)  2- 
1-004:049)  are  leased  for  pasture 
purposes.  The  other  three  parcels  (TMK 
(2)  2-1-006:076,  TMK  (2)  2-1-006:077, 
and  TMK  (2)  2-1-006:078)  are 


identified  as  lands  with  either  high  land 
values  or  with  development  potential. 

Section  3.g.  of  the  Addendum 
evaluated  the  direct  economic  impact  of 
critical  habitat  designation  on  these  two 
parcels  under  lease  for  pasture  purposes 
and  concluded  that  no  direct  section  7 
costs  involving  these  leases  are 
anticipated  because  there  is  no  known 
Federal  involvement. 

Sections  4.a.  and  4.b.  of  the 
Addendum  discussed  indirect  costs, 
specifically  the  possibility  of  mandated 
conservation  management  measures  that 
would  interfere  with  the  ability  to  lease 
these  lands  for  pasture  purposes,  and 
the  possibility  of  restrictions  on  the 
State's  ability  to  develop  the  land  in  the 
future  as  a  result  of  redistricting. 

As  discussed  in  section  4.a., 
mandated  conservation  management  of 
all  of  the  land  in  critical  habitat  is  not 
reasonably  foreseeable.  The  concern 
expressed  by  some  is  that  the 
prohibition  on  taking  endangered  and 
threatened  species  could  be  triggered  by 
designation  of  critical  habitat  if  courts 
apply  the  principles  of  Pa/j7a  v.  Hawaii 
Department  of  Land  and  Natural 
Resources  471  F.  Supp.  985  (D.  Haw. 
1979),  affd  639  F.2d  495  (9th  Cir.  1981) 
and  Palila  v.  Hawaii  Department  of 
Land  and  Natural  Resources  649  F. 
Supp.  1070  (D.  Haw.  1986)  affd  852 
F.2d  1106  (9th  Cir.  1988).  While  the 
circumstances  considered  by  these  cases 
happened  to  occur  in  the  pallia's  critical 
habitat,  the  legal  issues  involved 
interpretation  of  "harm"  in  the  Act's 
definition  of  "take"  affirming  that 
habitat  degradation  can  constitute 
"harm"  to  a  listed  species.  They  did  not 
announce  a  rule  that  degradation  of 
designated  critical  habitat  automatically 
constitutes  take.  While  critical  habitat 
may  provide  information  to  help  a 
landowner  identify  where  take  through 
habitat  modification  may  occur,  the 
Federal  and  State  take  prohibitions  are 
triggered  by  the  listing  of  a  species. 
These  prohibitions  apply  whether  or  not 
critical  habitat  has  been  designated.  In 
addition,  there  is  legal  interpretation 
Federal,  State,  or  county  law  or 
regulation  that  mandates  conservation 
management  for  critical  habitat.  As 
such,  this  analysis  concludes  that 
mandated  conservation  management 
ba^ed  on  critical  habitat  designation  is 
not  likely. 

Section  4.b.  of  the  Addendum 
discussed  the  possible  impact  on  future 
development  on  the  three  parcels 
identified  by  DLNR.  The  Addendum 
recognized  that  while  it  is  possible  that 
redistricting  of  these  parcels  (should  it 
occur)  could  restrict  the  ability  of  DLNR 
to  develop  these  lands  in  the  future,  the 
economic  impact  of  such  a  restriction 
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was  impossible  to  estimate  due  to  the 
specidative  nature  of  such  development 
at  this  time  in  light  of  the  fact  that  there 
were  no  current  plans  for  development 
of  these  parcels.  In  addition,  section  4.b. 
concluded  that  while  it  is  possible  that 
the  designation  of  critical  habitat  could 
trigger  a  petition  to  redistrict  land 
designated  as  critical  habitat  to  the 
Conservation  District,  the  likelihood  is 
small  that  the  petition  would  actually 
result  in  redistricting  any  particular 
parcel  of  land  into  the  Conservation 
District.  This  conclusion  was  based  on 
the  requirements  for  redistricting, 
including  the  requirement  that  the  Land 
Use  Commission  consider  the 
"commitment  of  State  funds  and 
resources"  as  well  as  "the  preservation  * 
or  maintenance  of  important  natural 
systems  or  habitats"  when  considering  a 
petition  for  redistricting. 

(59)  Comment:  DOTA  stated  that  the 
proposed  designations  on  the  islands  of 
Maui  and  Hawaii  would  greatly  increase 
costs  to  maintain  and  repair  State 
Highway  facilities.  Specifically,  the 
proposed  Kanaha  Pond-Spreckelsville 
unit  would  impact  costs  to  the  planned 
widening  project  for  Route  36.  The 
proposed  Kailua-Kona  Unit  5b  will 
impact  planned  widening  for-Route  197, 
and  the  proposed  Puu  Waawaa  Unit  will 
impact  planned  improvements  for  Route 
190.  DOTA  recommends  that  a  buffer 
zone  of  30  m  (100  ft)  on  the  sides  of  the 
State  highway  right  of  way  lines  be 
excluded  from  critical  habitat  units  to 
eliminate  or  minimize  designation- 
related  additional  costs  for 
improvements,  maintenance,  and  repair. 

Our  Response:  Section  3.j.  of  the 
Addendum  evaluated  the  impact  of 
critical  habitat  designation  on  these 
three  identified  road  projects.  While  the 
existing  roadway  of  Route  36  (Hana 
Highway)  is  located  outside  of  the 
Blackburn  sphinx  moth  critical  habitat 
designation,  future  widening  of  the 
roadway  could  possibly  involve  use  of 
land  inside  the  critical  habitat 
designation.  The  widening  of  the  area 
adjacent  to  the  critical  habitat 
designation  was  planned  for 
construction  between  1996  and  2000  in 
the  1997  Maui  Long  Range 
Tremsportation  Plan.  However,  in  the 
January  2002  Final  Joint  County/State 
Maui  Interim  Transportation  Plan,  the 
project  is  designated  as  a  long-term 
project  with  no  anticipated  date  of 
construction.  Given  the  circumstances 
and  the  number  of  other  priority 
projects  listed  before  it,  it  is  deemed 
unlikely  that  widening  of  Hana 
Highway  will  occur  within  the  next  10 
years. 

The  Mamalahoa  Highway  (Route  190) 
safety  improvements  in  proposed  Unit  6 


(Unit  8,  island  of  Hawaii)  involve 
simple  reading  and  resurfacing  of  the 
existing  roadway.  As  mentioned  in  the 
DEA,  the  critical  habitat  provisions  of 
section  7  do  not  apply  to  the  operation 
and  maintenance  of  existing  manmade 
features  and  structures  because  these 
features  are  excluded  from  the 
designation.  Although  we  are  unable  to 
individually  map  out  every  road  and 
other  manmade  features  and  structures, 
they  have  been  excluded  in  narrative 
form.  Thus,  the  reading  and  resiu-facing 
of  the  existing  roadway  planned  for 
Mamalahoa  Highway  in  proposed  Unit 
6  (Unit  8,  island  of  Hawaii)  would  not 
be  subject  to  section  7  consultation  for 
critical  habitat  because  they  would  not 
occur  within  designated  critical  habitat. 

Finally,  because  proposed  Kailua- 
Kona  Unit  5b  is  not  included  the 
proposed  widening  of  Kealakehe 
Parkway  (Route  197)  will  not  be  affected 
^y  this  critical  habitat  designation. 

(60)  Comment:  Multiple  commenters 
stated  the  following:  The  DEA  failed  to 
consider  economic  impacts  of  critical 
habitat  that  result  through  interaction 
with  Hawaii's  Land  Use  Law.  Critical 
habitat  could  result  in  changes  to  zoning 
under  State  law.  There  is  an  overriding 
directive  under  State  law  that 
endangered  plant  species  are  to  be 
protected  in  the  State's  planning  and 
zoning  process.  HRS  §  205-2(e)  states 
that  Conservation  Districts  shall  include 
areas  necessary  for  conserving 
endangered  species.  HRS  195D-5.1 
states  that  DLNR  shall  initiate 
amendments  in  order  to  include  the 
habitat  of  rare  species.  Even  if  DLNR 
does  not  act,  the  Land  Use  Commission 
may  initiate  such  changes,  or  they  may 
be  forced  by  citizen  lawsuits.  Areas  for 
endangered  species  are  placed  in  the 
protected  Subzone  with  the  most  severe 
restrictions.  While  existing  uses  can  be 
grandfathered  in,  downzoning  will 
prevent  landowners  from  being  able  to 
shift  uses  in  the  future,  will  reduce 
market  value,  increase  property  tax,  and 
make  the  land  unmortgageable. 
Although  the  Service  acknowledges  that 
there  could  be  substantial  indirect  costs 
relating  to  redistricting  of  land  to  the 
Conservation  District,  several 
commentators  disagreed  with  the 
characterization  of  these  costs  as 
"minor"  and  with  the  statement  that  the 
probabilities  of  redistricting  as  "slight  to 
small." 

Our  Response:  As  indicated  in  the 
section  4.b.  of  the  Addendum,  about 
20,547  ha  (50,772  ac)  of  Agricultural 
land,  0.4  ha  (1  ac)  of  Rural  land,  and  174 
ha  (430  ac)  of  Urban  land  are  included 
in  the  intended  designation.  Of  this, 
approximately  5,099  ha  (12,600  ac)  of 
Agricultiu-al  land  is  owned  by  private 


landowners;  0.4  ha  (1  ac)  of  Rural  land 
is  owned  by  private  landowners;  and  18 
ha  (45  ac)  of  Urban  land  is  owned  by 
private  landowners.  Assuming  a  most 
extreme  scenario,  the  potential  cost  to    ' 
agricultiual  activities  could  range  from 
$250,000  to  $3  million.  Reduction  in 
land  values  for  unplanned  land  due  to 
redistricting  from  the  Agricultural, 
Rural,  or  Urban  District  to  Conservation 
District  could  range  from  $17  million  to 
$169  million,  and  the  cost  of  contesting 
redistricting  could  reach  $2.5  million. 
Under  this  scenario,  even  if  a  landowner 
has  no  plans  to  sell  the  land,  the  loss  in 
land  value  could  reduce  potential 
mortgage  financing.  However,  as 
discussed  more  fully  in  section  4.b., 
while  it  is  possible  that  the  designation 
of  critical  habitat  could  trigger  a  petition 
to  redistrict  land  designated  as  critical 
habitat  to  the  Conservation  District,  the 
likelihood  is  small  that  the  petition 
would  actually  result  in  redistricting 
any  particular  parcel  of  land  into  the 
Conservation  District. 

In  addition,  under  a  most  extreme 
scenario,  planned  development  on  the 
privately  owned  Agricultural  and  Urban 
land  would  be  stopped.  The  economic 
impact  to  the  developer  would  include 
the  amount  of  money  already  invested 
in  the  project  plus  the  expected  profits 
that  would  not  be  realized  due  to 
redistricting.  The  potential  cost 
associated  with  such  a  scenario  is 
approximately  $62.4  million  to  $74.4 
million.  Combined  with  the  impacts 
mentioned  above,  the  total  economic 
cost  associated  with  redistricting  could 
range  from  $80  million  to  $249  million. 
Again,  and  as  discussed  more  fully  in 
section  4.b.,  while  it  is  possible  that  the 
designation  of  critical  habitat  could 
trigger  a  petition  to  redistrict  land 
designated  as  critical  habitat  to  the 
Conservation  District,  the  likelihood  is 
small  that  the  petition  would  actually 
result  in  redistricting  any  particular 
parcel  of  land  into  the  Conservation 
District. 

(61)  Comment:  Multiple  commenters 
stated  that  the  DEA  fails  to  consider 
economic  impacts  of  critical  habitat  that 
result  through  interaction  with  State 
law,  specifically  Hawaii's 
Environmental  Impact  Statement  Law. 
HRS  343-5  applies  to  any  use  of 
conservation  land,  and  a  full 
Environmental  Impact  Statement  is 
required  if  any  of  the  significance 
criteria  listed  in  HAR  11-200-12  apply. 
One  of  these  criteria  is  that  an  action  is 
significant  if  it  "substantially  affects  a 
rare,  threatened  or  endangered  species 
or  its  habitat."  This  will  result  in  costly 
procedural  requirements  and  delays. 

Our  Response:  Chapter  VI,  section  4.f. 
of  the  DEA  discussed  the  concern  that 
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critical  habitat  will  result  in  more 
expensive  environmental  studies.  The 
DEA  noted  that  subject  to  certain  - 
exemptions,  a  State  Environmental 
Assessment  (EA)  or  Environmental 
Impact  Statement  (EIS)  is  required  for 
projects  that:  (1)  Use  State  or  county 
lands  or  funds:  (2)  are  in  the 
Conservation  District;  (3)  are  in  the 
Shoreline  Setback  Area  (usually  12  m 
(40  ft)  inland  from  the  certified 
shoreline);  (4)  require  an  amendment  to 
a  county  plan  that  would  designate  land 
to  some  category  other  than  Agriculture, 
Conservation  or  preservation;  or  (5) 
involve  reclassification  of  State 
Conservation  District  lands.  If  a  project 
"substantially  affects  a  rare,  threatened, 
or  endangered  species,  or  its  habitat," 
then  a  State  EIS  might  be  required 
instead  of  the  simpler  and  less 
expensive  EA. 

Based  on  a  review  of  projects  planned 
within  the  critical  habitat  designation, 
the  DEA  concluded  that  five  projects 
could  be  affected:  Makena  State  Park; 
Kanaha  Beach  Park  improvements; 
Kahoolawe  Island  Reserve  Commission 
projects;  and  water  tank  installation  and 
fire  control  at  Puu  Waawaa.  The  DEA 
reported  that  if  all  these  projects 
subsequently  require  EISs,  the 
additional  cost  to  prepare  them  could  be 
between  $125,000  and  $375,000. 
However,  the  DEA  also  recognized  that 
this  estimate  may  overstate  costs, 
because  other  aspects  of  these  projects 
may  compel  the  preparation  of  an  EIS 
rather  than  an  EA.  Because  the  areas 
surrounding  these  five  projects  remain 
within  the  intended  designation,  the 
Addendum  made  no  changes  to  the 
conclusions  reported  in  the  DEA. 

(62)  Comment:  Multiple  commenters 
stated  that  the  DEA  fails  to  evaluate  the 
practical  effect  critical  habitat 
designation  will  have  on  development. 
One  commenter  speculated  that  Special 
Management  Area  permits  administered 
by  Maui  County  as  required  by  Hawaii's 
Coastal  Zone  Management  Act  will  be 
harder  to  get.  will  result  in  delays,  will 
cause  a  decline  in  property  values,  and 
may  make  if  impossible  to  develop.  This 
economic  impact  disappears  because 
the  DEA's  bottom  line  erroneously 
counts  only  so-called  "direct"  costs  of 
consultation. 

Another  commenter  expressed 
concern  that  the  Service  may  get 
involved  in  county  permitting 
processes,  stating:  "(rjegardless  of 
whether  there  is  a  Federal  nexus  for  a 
proposed  action.  State  and  local 
agencies  can  and  will  require 
consultations  with  the  Service  (whether 
formal  or  informal)  on  actions  that  they 
approve  in  areas  within  or  near  critical 
habitat,  and  are  likely  to  place 


restrictions  on  those  actions  as  a  result 
of  such  consultations.  For  example,  a 
recent  informal  consultation  between 
the  County  of  Maui  and  the  Service, 
pursuant  to  issuance  of  a  County 
Special  Management  Area  Permit  for  a 
proposed  A  &  B  project  near  BSM 
habitat  in  Kahului,  resulted  ia  the 
incorporation  of  permit  conditions 
requiring  the  planting  of  three  natiue 
Nothocestrum  latifolium  trees  for  every 
tree  tobacco  plant  removed  from  the 
project  area.  The  proposed  project 
would  not  have  impacted  any  BSM 
critical  habitat,  nor  would  it  have 
resulted  in  the  take  of  any  BSM. 
Mandatory  compensatory  measiues 
therefore  do  not  appear  to  have  been 
warranted  for  this  project  under  any 
provisions  of  the  Endangered  Species 
Act." 

Finally,  another  commenter  stated  the 
following:  The  Service  has  taken  the 
position  in  other  states  that  it  has  a  right 
to  intervene  in  local  land  use 
proceedings  if  they  affect  endangered 
species  on  private  property.  For 
example,  the  Service  petitioned  the 
local  zoning  board  in  Arizona  to 
postpone  approval  of  a  rezoning  petition 
pending  a  survey  to  determine  the 
extent  to  which  an  endangered  plant 
was  present  on  the  property  even 
though  no  Federal  approval  was  being 
sought.  The  failure  of  the  Service  to 
address  this  type  of  activity  in  the  DEA 
is  a  fundamental  error  of  the  analysis. 

Our  Response:  The  DEA 
acknowledged  that  if  a  proposed  project 
requires  major  State  or  county  approvals 
and  is  within  critical  habitat,  developers 
are  likely  to  be  required  by  State  and 
county  agencies  to  request  comments 
from  us  on  the  project.  If  we  indicate 
that  the  project  would  have  a  negative 
impact  on  the  habitat  of  listed  species, 
then  State  and  county  agencies  may 
require  project  mitigation  to  address  our 
concerns.  This  would  be  expected  even 
with  no  Federal  involvement.  The  DEA 
concluded  that  the  cost  of  the  potential 
mitigation  would  depend  upon  the 
circumstances.  Because  there  were  no 
anticipated  projects  within  the  proposed 
critical  habitat  for  the  moth  that  would 
require  major  discretionary  approvals  by 
the  State  or  county,  there  was  no 
specific  discussion  in  the  DEA  of  what 
mitigation  measures  might  be  required 
by  the  State  or  county  as  a  condition  of 
receiving  the  discretionary  approvals  for 
projects  within  the  critical  habitat 
designation. 

During  public  comment,  a  landowner 
in  proposed  Unit  5a  (island  of  Hawaii) 
indicated  that  the  Kaloko  Properties 
development  in  critical  habitat  will 
require  major  discretionary  approvals 
from  the  State  and  county,  including 


Land  Use  District  Boundary 
Amendment  and  a  county  zone  change. 
(Note:  this  area  was  not  included  in  Ais 
designation.)  Section  4.c.  of  the 
Addendum  addresses  the  costs  of 
potential  State  and  county  mitigation 
measures  that  could  be  associated  with 
approvals  for  this  project.  For  example, 
as  a  mitigation  measure  for  this  project, 
the  State  or  county  may  require  the 
landowner  to  use  native  vegetation  that 
is  beneficial  to  the  moth  in  the 
residential  and  golf  course  construction. 
The  cost  of  this  mitigation  measure  is 
estimated  at  $720,000  to  $750,000.  In  a' 
most  extreme  scenario,  if  the  State  or 
county  did  not  grant  the  discretionary 
approvals  as  a  result  of  the  moth  critical 
habitat  designation,  the  landowner  may 
not  be  able  to  continue  with  the  current 
plans  for  residential  and  golf  course 
development.  In  this  case,  the  total  cost 
for  the  Kaloko  Properties  development 
would  be  $4.2  million  in  previous 
expenditures  and  $13  million  to  $25 
million  in  the  potential  loss  of  future 
profits.  The  specific  likelihood  of  either 
'■  occurrence  is  unknown,  as  it  depends 
upon  the  actions  of  the  State  or  county 
agency  with  permit  approval  under 
circumstances  for  which  there  is  no 
prior  history.  In  addition,  the  State  or 
county  may  develop  their  own 
mitigation  measures  based  on  the 
particular  circumstances  before  them 
when  reviewing  the  permit.  Based  on 
the  professional  judgment  of  the  team  of 
economists  preparing  the  economic 
analysis,  it  is  not  deemed  likely  that 
discretionary  approval  for  the  Kaloko 
Properties  project  would  be  denied 
solely  on  the  basis  of  moth  critical 
habitat  designation.  However,  for 
illustrative  purposes,  costs  associated 
with  this  most  extreme  scenario  are 
reported. 

(63)  Comment:  Multiple  commenters 
stated  that  the  DEA  fails  to  consider 
economic  impacts  of  critical  habitat  that 
result  through  interaction  with  State 
law.  specifically  the  State  Water  Code.     • 
HRS  174C-2  states  "adequate  provision 
shall  be  made  for  protection  of  fish  and 
wildlife."  HRS  174C-71  instructs  the 
Commission  of  .Water  Resource 
Management  to  establish  an  instream 
use  protection  program  to  protect  fish 
and  wildlife.  Multiple  commenters  were 
concerned  that  water  resource 
development  would  be  greatly  restricted 
leading  to  many  indirect  costs.  The 
proposed  rule  states  that  activities  such 
as  watershed  alteration  or  water 
diversion  may  trigger  section  7 
consultations  if  there  is  Federal 
involvement.  If  the  ability  to  divert  or 
take  water  from  these  sources  or  systems 
is  restricted  or  limited,  the  impact 
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would  be  far  reaching  and  affect  all 
lands  served  by  such  water  sources  or 
systems.  The  Service  has  an  obligation 
to  thoroughly  investigate  this  issue,  and 
refrain  from  designating  critical  habitat 
until  it  has  determined  whether  its 
actions  will  affect  water  use  and  balance 
this  against  any  benefit  to  the  species. 
One  commenter  stated  that  t  jponents  of 
water  diversions  may  use  critical  habitat 
as  a  tool  to  delay,  and  effectively  stop, 
many  worthwhile  water  diversion 
projects. 

Our  Response:  Future  (i.e.,  currently 
unplanned)  water  diversion  projects  are 
most  likely  to  be  planned  in 
moimtainous  areas  with  significant 
rainfall  or  existing  water  resources.  In 
other  words,  they  are  most  likely  to 
occur  in  areas  already  in  the 
Conservation  District  and  thus,  would 
be  subject  to  discretionary  approval  by 
the  BLNR.  While  development  is 
already  limited  within  the  Conservation 
District,  the  designation  of  critical 
habitat  would  be  relevant  to  BLNR's 
determination  of  whether  to  grant  a 
permit.  More  specifically,  the 
designation  of  critical  habitat  could 
make  it  more  likely  that  BLNR  would 
find  that  a  proposed  land  use  would 
cause  substantial  adverse  impact  to 
existing  natural  resources  within  the 
surrounding  area  (Hawaii 
Administrative  Rules  13-5-30). 
Therefore,  it  is  possible  that  critical 
habitat  designation  could  result  in 
additional  environmental  studies, 
project  delays,  project  modifications, 
and  potential  project  denials  (as 
discussed  generally  in  chapter  VI, 
section  4.f.  of  the  DEA).  However, 
without  more  specific  information  on 
the  scope  and  location  of  a  future  (and 
ciurently  unplanned)  water  diversion 
project,  it  is  not  possible  to 
meaningfully  estimate  the  potential 
indirect  costs  associated  with  these 
events. 

Moreover,  no  costs  would  be  expected 
to  occur  from  such  impacts  to  water 
systems,  because  neither  the 
Blackburn's  sphinx  moth  nor  the  host 
plants  on  which  it  relies  are  stream- 
dependent  for  their  siuT^ival  and. 
therefore,  would  not  cause  a  reduction 
in  existing  water  diversions. 

(64)  Comment:  A  commenter  stated 
the  following:  The  DEA  failed  to 
consider  the  more  restrictive  Habitat 
Conservation  Plan  (HCP)  guidelines 
under  the  Hawaii  Endangered  Species 
Law  (HRS  195D-4,  HRS  195D-21)  that 
required  the  State  HCP  permittee  show 
a  net  benefit  to  the  species.  The  DEA 


failed  to  analyze  impacts  due  to  the 
circumstance  in  which  a  landowner 
qualifies  for  a  Federal  HCP  but  is  unable 
to  obtain  a  State  HCP. 

Our  Response:  As  discussed  in 
chapter  III  of  the  DEA,  the  Act  allows  us 
to  permit  take  by  private  applicants  that 
would  otherwise  be  prohibited, 
provided  such  taking  is  "incidental  to. 
and  not  [for]  the  purpose  of.  the  carrying 
out  of  an  otherwise  lawful  activity." 
Section  10(a)(1)(B)  of  the  Act  allows 
non-Federal  parties  planning  activities 
that  have  no  Federal  involvement,  but 
which  could  result  in  the  incidental 
taking  of  listed  animals,  to  apply  for  em 
incidental  take  permit.  The  application 
must  include  an  HCP  laying  out  the 
proposed  actions,  determining  the 
effects  of  those  actions  on  affected  fish 
and  wildlife  species  and  their  habitats 
(often  including  proposed  or  candidate 
species),  and  defining  measures  to 
minimize  and  mitigate  adverse  effects. 
We  must  issue  an  incidental  take  permit 
if  the  incidental  take  is  to  be  minimized 
by  reasonable  and  prudent  measures 
and  implementing  terms  and  conditions 
that  are  stipulated  in  the  permit.  The 
HESA  has  a  comparable  incidental  take 
provision  that  also  requires  the 
permittee  to  show  a  net  benefit  to  the 
species  to  receive  the  permit. 

The  economic  analysis  considers  the 
economic  impacts  of  section  7 
consultations  related  to  critical  habitat, 
even  if  they  are  attributable  co- 
extensively  to  the  listed  status  of  the 
species.  In  addition,  the  economic 
analysis  examines  any  indirect  costs  of 
critical  habitat  designation,  such  as 
where  critical  habitat  triggers  the 
applicability  of  a  State  or  local  statute. 
However,  where  it  is  the  listing  of  a 
species  that  prompts  action  at  the  State 
or  local  level  (e.g.,  further  regulating  the 
take  of  federally  listed  species),  the 
impacts  are  not  attributable  to  critical 
habitat  designation  and  are  not 
appropriately  considered  in  the 
economic  analysis  of  critical  habitat 
designation.  Take  prohibitions  under 
Hawaii  law  are  tied  to  the  Federal 
listing  of  the  species  and  do  not  co- 
extensively  occur  because  of  critical 
habitat  designation.  Thus,  the 
circumstance  in  which  a  landowner 
qualifies  for  a  Federal  HCP  but  is  unable 
to  obtain  a  State  HCP  is  outside  the 
scope  of  the  economic  analysis  and  was 
not  addressed  by  it. 

Summary  of  Changes  From  the 
Proposed  Rule 

Based  on  a  review  of  public 
comments  received  on  the  proposed 


critical  habitat  determination,  we  have 
reevaluated  our  proposed  designations 
and  included  several  changes  to  the 
final  designation  of  critical  habitat. 
These  changes  include  the  following: 

(1)  We  revised  the  list  of  manmade 
features  that  are  excluded  from  the 
designation  in  order  to  exclude 
additional  features  based  on  information 
received  diu-ing  the  public  comment 
periods.  The  revised  list  is  described  in 
the  Criteria  Used  to  Identify  Critical 
Habitat  section,  and  in  regulatory 
language  for  section  17.95,  "Critical 
habitat —  fish  and  wildlife,"  described 
at  the  end  of  this  document. 

(2)  We  made  revisions  to  the  unit 
boundaries  based  on  information 
supplied  by  commenters.  as  well  as 
information  gained  from  field  visits  to 
some  of  the  sites,  which  indicated:  O) 
The  primary  constituent  elements  were 
not  present  in  certain  portions  of  the 
proposed  units;  (2)  certain  changes  in 
land  use  had  occurred  on  lands  within 
the  proposed  critical  habitat  that  would 
preclude  those  areas  from  supporting 
the  primary  constituent  elements;  or  (3) 
the  areas  were  not  essential  to  the 
conservation  of  the  species.  Specifically, 
private  landowners  on  the  islands  of 
Molokai,  Maui,  and  Hawaii  provided  us 
with  new  information  regarding  current 
land  uses  or  prior  land  changes  to  some 
to  the  proposed  areas  that  allowed  us  to 
identify  certain  lands  as  not  essential  or 
unsuitable  for  the  long-term 
conservation  of  the  Blackburn's  sphinx 
moth.  Likewise,  the  State  provided  us 
with  new  information  regarding  current 
land  uses  or  prior  land  changes  to  some 
proposed  areas  on  islands  of  Maui, 
Kahoolawe,  and  Hawaii  that  allowed  us 
to  identify  portions  of  some  proposed 
units  as  not  essential  or  unsuitable  for 
the  long-term  conservation  of  the  moth. 
In  addition,  information  obtained 
during  the  process  of  finalizing  critical 
habitat  designations  for  plants  on  the 
islands  of  Maui.  Molokai,  and  Hawaii 
helped  us  to  identify  some  proposed 
areas  on  those  islands  that  are  lacking 
the  primary  constituent  elements,  or  are 
unsuitable  for  the  long-term 
conservation  t)f  the  moth.  Lastly,  some  . 
areas  were  excluded  based  on  weighing 
the  benefits  of  inclusion  versus 
exclusion  pursuant  to  section  4(b)(2)  of 
the  Act  (see  Economic  Analysis  section). 
A  brief  siunmary  of  the  modifications 
made  to  each  unit  is  given  below  [see 
also  Figures  1—4). 
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Figure  1  -  Summary  of  Changes  from  Proposed  Rule  to  Final  Rule 
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Figure  2  -  Summary  of  Changes  from  Proposed  Rule  to  Final  Rule 
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Figure  3  -  Summary  of  Changes  from  Proposed  Rule  to  Final  Rule 
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Cape  Kinau;  Unit  3,  Ka  naio;  and  Unit 
4.  Kahikinui)  (see  Table  2  and  3),  which 
resulted  in  a  total  net  decrease  of  7,393 
ha  (18.269  ac). 


Former  Unit  1.  Ahihi-Kinau  NEAR— 
Ulupalakua — Auwahi — Ka  naio  Maui 
Meta  Unit  (Formerly  15.216  ha  (37,599 
ac)) 

This  unit  has  been  subdivided  into 
three  smaller  separate  units  (Unit  2,  ■ 

Table  2.— Approximate  Critical  Habitat  Area  Designated  by  Unit,  Island  and  Landownership  in  Hectares  and 

Acres 


Critical  habitat  unit 

1.  PuuOKali 

2  Cape  Kinau  

3.  Ka  naio 

4.  Kahikinui 

5.  Kanaha  Pond  

6  Kanaha  Park  

7.  Upper  Kahoolawe 

8.  Puuwaawaa — Hualalai 

9  Kamoko  Flats — Puukolekole 

Total  


Island 


Maui  

Maui  

Maui 

Maui  

Maui  

Maui  

Kahoolawe 

Hawaii  

Molokai 


State 


1,503  ha 
3,715  ac 
597  ha 
1,475  ac 
2,416  ha 
5,971  ac 
4,783  ha 
11,820  ac 
56  ha 
139  ac 
25  ha 
62  ac 
1,721  ha 
4.252  ac 
9.120  ha 
22,535  ac 
331  ha 
817  ac 


Private 


20.552  ha 
50.786  a 


101  ha 
250  ac 
6ha 

15  ac 
4ha 
10  ac 

16  ha 
39  ac 
Oha 
0  ac 
Oha 
Oac 
Oha 
0  ac 
835  ha 
2,063  ac 
926  ha 
2,288  ac 


1.888  ha 
4,665  ac 


Total 


1.604  ha 
3,965  ac 
603  ha 
1,490  ac 
2,420  ha 
5.981  ac 
4,799  ha 
1 1,859  ac 
56  ha 
139  ac 
25  ha 
62  ac 
1,721  ha 
4.252  ac 
9,954  ha 
24,598  ac 
1.256  ha 
3,105  ac 


22,440  ha 
55.451  ac 


Table  3.— Approximate  Final  Critical  Habitat  Area  in  Hectares  (Acres),  Essential  Area,  and  Excluded  Area 

ON  Hawaii,  Kahoolawe,  Maui,  and  Molokai 


Area  considered  essential  on  Hawaii,  Kahoolawe.  Maui,  and  Motokai ,... 

Area  considered  essential  on  Maui  , .'. 

Maui  Area  excluded  under  4(b)(2)  (Haleakala  and  Ulupalakua  Ranches)  .^ 

Final  Critk:al  Habitat  on  Maui .... 

Area  considered  essential  on  Hawaii  

Hawaii  Area  excluded  under  4(b)(2)  (MID/TSA  Corp,  and  State)  ...'. .« 

Final  Critk:al  Habitat  on  Hawaii .•. ....' 

Final  Crttkal  Habitat  on  Hawaii,  Kahoolawe,  Maul,  and  Molokai 


27,366  ha 
(67.625  ac) 
14.226  ha 
(35.152  ac) 
4,717  ha 
(1 1,656  ac) 
9,509  ha 
(23,496  ac) 
10.164  ha 
(25,115  ac) 
210  ha 
(518  ac) 
9.954  ha 
(24,597)  ac) 
22,440  ha 
(55,451  ac) 


Some  areas  from  the  original  unit 
were  excluded  under  section  4(b)(2) 
because  the  benefits  of  designation  of 
critical  habitat  are  outweighed  by  the 
negative  effect  on  the  landowners' 
voluntary  conservation  activities  on 
their  property.  Additional  area  was 
excluded  because  new  information 
revealed  that  some  lands  in  question  did 
not  contain  moth's  adult  or  larval  stage 
primcury  constituent  elements,  or  were 
more  seriously  degraded  than 
previously  ascertained,  and  are 


therefore  not  essential  for  the 
conservation  of  the  species. 

Former  Unit  2.  Puu  O  Kali  Unit 
(formerly  2,750  ha  (6,794  ac)) 

This  unit  was  renamed  Unit  1  Puu  O 
Kali,  and  is  now  1.604  ha  (3.965  ac]  in 
size  (see  Table  2).  This  unit's  boundary 
was  adjusted  with  a  total  net  decrease 
of  1.145  ha  (2,829  ac).  Some  areas  from 
the  original  unit  were  excluded  under 
section  4(b)(2)  because  designation  of 
critical  habitat  would  have  had  a 
negative  effect  on  the  landowners' 


voluntary  conservation  activities  on 
their  property.  Additional  area  was 
excluded  because  new  information 
revealed  that  some  lands  in  question  did 
not  contain  the  moth's  adult  or  larval 
stage  primary  constituent  elements,  or 
were  more  seriously  degraded  than 
previously  ascertained,  and  are 
therefore  not  essential  for  the 
conservation  of  the  species. 
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Former  Unit  3.  Kanaha  Pond — 
Spreckelsville  Unit  (formerly  226  ha 
(559  ac)) 

This  imit  has  been  subdivided  into 
two  smaller,  separate  units  (Unit  5 
Kanaha  Pond  and  Unit  6  Kanaha  Park) 
[see  Table  2),  which  resulted  in  a  total 
net  decrease  of  145  ha  (358  ac).  Some 
areas  from  the  original  unit  were 
excluded  because  new  information 
revealed  that  some  lands  in  question  did 
not  contain  the  moth's  adult  or  larval 
stage  primary  constituent  elements,  or 
were  more  seriously  degraded  than 
previously  ascertained,  and  are 
therefore  not  essential  for  the 
conservation  of  the  species. 

Former  Unit  4.  Upper  Kahoolawe  Unit 
(formerly  1,878  ha  (4,641  ac)) 

This  unit  was  renamed  Unit  7  Upper 
Kahoolawe,  and  is  now  1,721  ha  (4,252 
ac)  in  size  (see  Table  2).  "This  unit's 
boundary  was  adjusted  with  a  total  net 
decrease  of  157  ha  (389  ac).  Some  areas 
from  the  original  imit  were  excluded 
because  new  information  revealed  that 
some  lands  in  question  did  not  contain 
the  moth's  adult  or  larval  stage  primary 
constituent  elements,  or  were  more 
seriously  degraded  than  previously 
ascertained,  and  are  therefore  not 
essential  for  the  conservation  of  the 
species  (PBR  Hawaii  et  al.  1995). 

Former  Unit  6.  Puuwaawaa — Hualalai 
Meta  Unit  (formerly  18,111  ha  (44,753 
ac)) 

This  unit  was  renamed  Unit  8 
Puuwaawaa — Hualalai,  and  is  now 
9,954  ha  (24,598  ac)  in  size  (see  Table 
2).  This  unit's  boimdary  was  adjusted 
with  a  total  net  decrease  of  8,156  ha 
(20,155  ac).  Some  areas  from  the 
original  unit  were  excluded  because 
new  information  revealed  that  some 
lands  in  question  did  not  contain  the 
moth's  adult  or  larval  stage  primary 
constituent  elements,  or  were  more 
seriously  degraded  than  previously 
ascertained,  and  are  therefore  not 
essential  for  the  conservation  of  the 
species. 

Former  Unit  7.  Kamoko  Flats— 
Puukolekole  Unit  (formerly  1,829  ha 
(4,520  ac)) 

This  unit  was  renamed  Unit  9 
Kamoko  Flats — Puukolekole,  and  is  now 
1,256  ha  (3,105  ac)  in  size  (see  Table  2). 
This  unit's  boundary  was  adjusted  with 
a  total  net  decrease  of  573  ha  (1,415  ac). 
Some  areas  -from  the  original  unit  were 
excluded  because  new  information 
revealed  that  some  lands  in  question  did 
not  contain  the  moth's  adult  or  larval 
stage  primary  constituent  elements,  or 
were  more  seriously  degraded  than 
previously  ascertained,  and  are 


therefore  not  essential  for  the 
conservation  of  the  species. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species,  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and,  (ii)  specjfic  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation,"  as  defined  by 
the  Act,  means  the  use  of  all  methods 
and  procedures  that  are  necessary  to 
bring  an  endangered  or  a  threatened 
species  to  the  point  at  which  listing 
under  the  Act  is  no  longer  necessary. 
Critical  habitat  receives  protection 
under  section  7  of  the  Act  through  the 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
•  with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 
conferences  on  Federal  actions  that  are 
likely  to  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat. 

In  our  regulations  at  50  CFR  402.02, 
we  define  destruction  or  adverse 
modification  as  "*  *  *  the  direct  or 
indirect  alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  conservation  of 
a  listed  species.  Such  alterations 
include,  but  are  not4imited  to, 
alterations  adversely  modifying  any  of 
those  physical  or  biological  features  that 
were  the  basis  for  determining  the 
habitat  to  be  critical."  However,  in  a 
March  15,  2001,  decision  of  the  United 
States  Court  of  Appeals  for  the  Fifth 
Circuit  (Sierra  Club  v.  U.S.  Fish  and 
Wildlife  Service  et  al.,  245  F.3d  434),  the 
court  found  our  definition  of 
destruction  or  adverse  modification  as 
ciurently  contained  in  50  CFR  402.02  to 
be  invalid.  In  response  to  this  decision', 
we  are  reviewing  the  regulatory 
definition  of  adverse  modification  in 
relation  to  the  conservation  of  the 
species. 

In  order  toTie  included  in  a  critical 
habitat  designation,  the  habitat  must 
first  be  "essential  to  the  conservation  of 
the  species."  Critical  habitat 
designations  identify,  to  the  extent 
known,  using  the  best  scientific  and 
conunercial  data  available,  habitat  areas 
that  provide  at  least  one  of  the  physical 
or  biological  featiu^s  essential  to  the 
conservation  of  the  species  (primary 


constituent  elements,  as  defined  at  50 
CFR  424.12(b)).  SecUon  3(5)(C)  of  the 
Act  states  that  not  all  areas  that  can  be 
occupied  by  a  species  should  be 
designated  as  critical  habitat  unless  the 
Secretary  determines  that  all  such  areas 
are  essential  to  the  conservation  of  the 
species.  Our  regulations  (50  CFR 
424.12(e))  also  state  that,  "The  Secretary 
shall  designate  as  critical  habitat  areas 
outside  the  geographic  area  presently 
•  occupied  by  the  species  only  when  a 
designation  limited  to  its  present  range 
would  be  inadequate  to  ensure  the 
conservation  of  the  species . " 

Section  4(b)(2)  of  the  Act  requires  that 
we  take  into  consideration  the  economic 
impact,  and-any  other  relevant  impact, 
of  specifying  any  particular  area  as 
critical  habitat.  We  may  exclude  areas 
from  critical  habitat  designation  when 
the  benefits  of  exclusion  outweigh  the 
benefits  of  including  the  areas  withirf 
critical  habitat,  provided  the  exclusion 
will  not  result  in  extinction  of  the 
species.  Section  4  requires  that  we 
designate  critical  habitat  for  a  species,  to 
the  extent  such  habitat  is  determinable, 
at  the  time  of  listing.  When  we 
designate  critical  habitat  at  the  time  of 
listing  or  wider  short  court-ordered 
deadlines,  we  may  not  have  sufficient 
information  to  identify  all  the  areas 
essential  for  the  conservation  of  the 
species  or  alternatively,  we  may 
inadvertently  include  areas  that  later 
will  be  shown  to  be  nonessential. 
Nevertheless,  we  are  required  to 
designate  those  areas  we  believe  to  be 
critical  habitat,  using  the  best 
information  available  to  us. 

Our  regulations  state  that  "The 
Secretary  shall  designate  critical  habitat 
outside  the  geographic  areas  presently, 
occupied  by  the  species  only  when  a 
designation  limited  to  its  present  range 
would  be  inadequate  to  ensure  the 
conservation  of  the  species'  (50  CFR 
424.12(e)).  Accordingly,  when  the  best 
available  scientific  and  commercial  data 
do  not  indicate  that  the  conservation 
needs  of  the  species  require  designation 
of  critical  habitat  outside  of  occupied 
areas,  we  will  not  designate  critical 
habitat  in  areas  outside  the  geographic 
area  occupied  by  the  species. 

Our  Policy  on  Information  Standards 
Under  the  Endangered  Species  Acti 
pubhshed  en  July  1,  1994  (59  FR 
34271).  provides  criteria,  establishes 
procedures,  and  provides  guidance  to 
ensure  that  our  decisions  represent  the 
best  scientific  and  conunercial  data 
available.  It  requires  our  biologists,  to 
the  extent  consistent  with  the  Act  and 
with  the  use  of  the  best  scientific  and 
commercial  data  available,  to  use 
primary  and  original  sources  of 
information  as  the  basis  for 
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recommendations  to  designate  critical 
habitat.  When  determining  which  areas 
are  critical  habitat,  a  primary  source  of 
information  should  be  the  listing 
package  for  the  species.  Additional 
information  may  be  obtained  from 
recovery  plans,  articles  in  peer-reviewed 
journals,  conservation  plans  developed 
by  States  and  counties,  scientific  status 
surveys  and  studies,  and  biological 
assessments  or  other  unpublished 
materials. 

It  is  important  to  clearly  understand 
that  critical  habitat  designations  do  not 
signal  that  habitat  outside  the 
designation  is  unimportant  or  may  not 
be  required  for  conservation.  Areas 
outside  the  critical  habitat  designation 
will  continue  to  be  subject  to 
conservation  actions  that  may  be 
implemented  under  section  7(a)(1)  and 
to  the  regulatory  protections  afforded  by 
the  Act's  7(a)(2)  jeopardy  standard  and 
section  9  prohibitions,  as  determined  on 
the  basis  of  the  best  available 
information  at  the  time  of  the  action.  We 
specifically  anticipate  that  federally 
funded  or  assisted  projects  affecting 
listed  species  outside  their  designated 
critical  habitat  areas  may  still  result  in 
jeopardy  findings  in  some  cases. 
Similarly,  critical  habitat  designations 
made  on  the  basis  of  the  best  available 
information  at  the  time  of  designation 
will  not  control  the  direction  and 
substance  of  future  recovery  plans, 
habitat  conservation  plans,  or  other 
species  conservation  planning  efforts  if 
new  information  available  to  these 
planning  efforts  calls  for  a  different 
outcome.  Furthermore,  we  recognize 
that  designation  of  critical  habitat  may 
not  include  all  of  the  habitat  areas  that 
may  eventually  be  determined  to  be 
necessary  for  the  conservation  of  the 
species. 

Methods 

As  required  by  section  4(b)(2)  of  the 
Act  and  regulations  50  CFR  424.12,  we 
used  the  best  scientiBc  information 
available  to  determine  areas  containing 
the  physical  and  biological  features  that 
are  essential  for  the  conservation  of 
Blackburn's  sphinx  moth.  We  evaluated 
areas  containing  dry  and  mesic  habitats 
as  well  as  data  on  known  moth 
occurrence.  The  best  scientific 
information  we  analyzed  included  peer- 
reviewed  scientific  publications; 
unpublished  reports  by  researchers;  the 
Bnal  rule  listing  the  species  (65  FR 
4770);  the  Blackburn's  sphinx  moth 
Recovery  OutHne  (Service  2000):  the 
HHP  database;  island-wide  CIS 
coverages  (e.g.,  vegetation,  soils,  annual 
rainfall,  elevation  contours, 
landownership);  information  received 
during  the  public  comment  periods  and 


public  hearings;  recent  biological 
surveys  and  reports;  and  information 
received  in  response  to  outreach 
materials  and  from  landowners,  land 
managers,  and  interested  parties. 

The  critical  habitat  unit  approach  in 
this  rule  addresses  the  numerous  risks 
to  the  long-term  survival  and 
conservation  of  Blackburn's  sphinx 
moth  by  employing  two  widely 
recognized  and  scientifically  accepted 
methods  for  promoting  viable 
populations  of  imperiled  species — (1) 
creation  or  maintenance  of  multiple 
populations  to  reduce  the  possibility 
that  a  single  or  series  of  catastrophic 
events  could  threaten  to  extirpate  the 
species;  and  (2)  increasing  the  size  of 
each  population  in  the  respective 
critical  habitat  units  to  a  level  where  the 
threats  of  genetic,  demographic,  and 
normal  environmental  uncertainties  are 
diminished  (Tear  et  al.  1995;  Meffe  and 
Carroll  1996;  Service  1997a). 

In  general,  the  larger  the  number  of 
populations  and  the  larger  the  size  of 
each  population,  the  lower  the 
probability  of  extinction  (Raup  1991; 
Meffe  and  Carroll  1996).  This  basic 
conservation  principle  of  redundancy 
applies  to  Blackburn's  sphinx  moth.  By 
maintaining  viable  populations  in  the 
designated  critical  habitat  units,  the 
threats  represented  by  a  fluctuating 
environment  are  reduced  and  the 
species  has  a  greater  likelihood  of 
achieving  conservation.  Conversely,  loss 
of  a  Blackburn's  sphinx  moth  critical 
habitat  unit  will  result  in  an  appreciable 
increase  in  the  risk  that  the  species  may 
not  recover  and  survive. 

The  Blackburn's  sphinx  moth  is  short- 
lived, extremely  mobile,  and  rare;  hence 
population  densities  are  not  easily 
determined  (A.  Medeiros,  p)ers  comm., 
1998;  Janzen  1984;  Roderick  and 
Gillespie  1997;  Van  Gelder  and  Conant 
1998).  Even  if  the  threats  responsible  for 
the  decline  of  the  moth  were  controlled, 
the  persistence  of  existing  populations 
is  hampered  by  the  small  number  of 
extant  populations  and  the  small 
number  of  individuals  in  known 
populations.  These  circumstances  make 
the  species  more  vulnerable  to 
extinction  resulting  from  a  variety  of 
natural  processes.  Small  populations  are 
particularly  vulnerable  to  reduced 
reproductive  vigor  caused  by  inbreeding 
depression,  and  they  may  suffer  a  loss 
of  genetic  variability  over  time  due  to 
random  genetic  drift,  resulting  in 
decreased  evolutionary  potential  and 
decreased  ability  to  cope  with 
environmental  change  (Lande  1988; 
International  Union  for  Conservation  of 
Nature  and  Natural  Resources  1994). 

Populations  small  in  size  are  also 
demographically  vulnerable  to 


extinction  caused  by  random 
fluctuations  in  population  size  and  sex 
ratio,  and  to  catastrophes  such  as 
hurricanes  (Lande  1988).  We  believe  the 
existing  Blackburn's  sphinx  moth 
populations  on  Kahoolawe,  Hawaii,  and 
Maui  are  insufficient  in  size  and  too 
limited  in  range  to  ensure  the 
conservation  of  the  species.  While 
Blackburn's  sphinx  moth  population 
sizes  may  be  naturally  small, 
establishing  the  species  to  a  diverse  set 
of  habitats  and  climates  within  its 
former  range  is  necessary  to  remove  the 
long-term  risk  of  rangewide  extinction 
due  to  catastrophic  events  and  the 
numerous  direct  threat^  to  the  species 
and  its  habitat  (Service  1997a). 

Janzen  (1984)  described  the 
characteristics  of  tropical  sphingid 
moths  found  in  a  Costa  Rican  National 
Park.  In  general,  adult  sphingids  are 
nocturnal  or  crepuscular  (dusk-flying) 
and  regularly  drink  with  a  long 
proboscis  from  many  kinds  of 
sphingophilous  flowers  while  hovering 
in  front  of  them.  Sphingophilus  flowers 
are  characterized  by  lightly  colored 
tubular  corollas,  evening  anthesis 
(opening),  and  nocturnal  nectar  and 
scent  production  (Haber  and  Frankie 
1989).  Fecundity  was  unknown,  but 
estimated  in  the  hundreds  if  the  female 
can  feed  freely. 

Particularly  helpful  in  understanding 
the  conservation  needs  of  sphingids  is 
Janzen 's  (1984)  description  of  the  adult 
moth  biological  characteristics, 
including  that  they  have  large 
latitudinal  ranges,  feed  heavily  over  a 
long  period  of  time  and  extensively  at 
spatially  particulate  resources  relatively 
fixed  in  location,  i.e.,  they  feed  on 
specific  resources  spread  throughout  the 
landscape,  live  for  weeks  to  months,  lay 
few  eggs  per  night,  probably  oviposit 
(deposit  eggs)  on  many  host  plant 
individuals  and  repeatedly  visit  many  of 
them,  have  less  synchronous  eclosion 
(emergence  from  the  pupa)  during  the 
rainy  season  than  other  moths,  migrate, 
and  are  highly  mobile,  repeatedly 
returning  to  the  same  food  plants.  In 
another  study  of  sphingids,  adults  were 
reported  to  travel  greater  distances  to 
pollinate  and  visit  flowers  than  those 
distances  traveled  by  other  insect 
pollinators  or  even  hummingbirds 
(Linhart  and  Mendenhall  1977). 

Sphingid  caterpillars  are  known  to 
feed  heavily  over  a  long  time  period  and 
eat  limited  types  of  foliage,  typically 
plants  rich  in  toxic  small  molecules 
(e.g.,  in  the  family  Solanaceae).  They 
also  have  less  synchronous  eclosion 
than  other  moths.  Since  sphingids 
search  widely  for  good  local  conditions, 
Janzen  (1984)  concluded  that  isolated 
habitats  may  have  difficulty  supporting 
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sphingid  populations,  i.e.,  connectivity 
between  habitat  areas  is  necessary  to 
.    support  wide-ranging  sphingid  species. 
Ehrlich  and  Murphy  (1987)  noted  that 
populations  of  herbivorous  insects  such 
as  lepidopterans  are  often  regulated  by 
environmental  factors,  such  as  weather 
conditions,  and  thus  small  populations 
can  be  particularly  at  risk  of  extinction. 
Ehrlich  and  Murphy  (1987)  identified  a 
number  of  principles  important  for  the 
conservation  of  herbivorous  insects. 
First,  in  most  cases,  a  series  of  diverse 
demographic  units  will  typically  be 
needed  to  conserve  a  species.  Second, 
where  possible,  corridors  among  the 
sites  should  be  established  to  promote 
re-colonizations  in  areas  where  the 
species  once  occurred.  Lastly,  they 
noted  that  when  populations  are  very 
sensitive  to  environmental  changes  and 
limited  information  is  available  on  the 
species'  population  biology,  it  is  easy  to 
underestimate  the  conservation  needs  of 
such  insects. 

Murphy  et  al.  (1990)  also  noted  that 
reviews  of  butterfly  population  ecology 
demonstrate  that  environmental  factors 
play  important  roles  in  determining 
butterfly  population  dynamics.  They 
stated  that  most  documented  population 
extinctions  have  resulted  from  habitat 
deterioration  combined  with  extreme 
weather  events.  Decreases  in  the  quality 
or  abimdance  of  larval  host  plants  and 
adult  nectar  soiut;es  are  caused  by 
changes  in  plant  community 
composition,  particularly  changes 
associated  witfi  succession,  disturbance, 
and  grazing  regimes.  But,  because  many 
butterfly  species  are  especially  sensitive 
to  thermal  conditions,  habitat  changes 
that  disrupt  micro-climatic  regimes  can 
cause  habitat  deterioration  without 
elimination  of  plant  resources.  Ehrlich 
and  Murphy  (1987)  noted  several 
patterns  within  typical  butterfly 
populations:  A  number  of 
subpopulations  within  a  given  specie's 
metapopulation  (a  set  of  local 
populations  or  breeding  sites  within  an 
area,  where  typically  migration  from 
one  local  population  or  breeding  site  to 
other  areas  containing  suitable  habitat  is 
possible,  but  not  routine)  are  often 
extirpated  and  later  re-colonized;  and  a 
given  species  may  not  be  present  in 
many  of  its  habitat  remnants,  including 
within  those  containing  the  highest  host 
plant  diversity. 

Section  3(5)(A){i)  of  the  Act  provides 
that  areas  outside  the  geographical  area 
cinrently  occupied  by  the  species  may 
meet  the  definition  of  critical  habitat 
upon  determination  that  they  are 
essential  for  .the  conservation  of  the 
species.  Although  our  knowledge  of  the 
Blackbinn's  sphinx  moth's  historical 
range  is  incomplete,  we  believe  the 


existing  natural  habitats  needed  to 
support  viable  populations  of  the  moth 
are  too  small,  isolated,  and  seriously 
threatened  to  ensure  its  long-term 
conservation,  particularly  in  light  of  the 
foraging  needs  of  adult  sphingid  moths 
(Janzen  1984)  and  the  apparent  wide- 
ranging  Blackburn's  sphinx  moth 
foraging  habits  (Fern  Duvall,  DOFAW, 
pers.  comm.  2001;  B.  Gagne,  pers. 
comm.  2001;  D.  Hopper,  in  lift.  2000, 
2002;  HHP  2000). 

Long-term  conservation  of  the  species 
will  require  the  protection  and 
subsequent  restoration  of  additional  and 
larger  areas  of  dry  and  mesic  habitat  that 
include  the  larval  and  adult  primary 
constituent  elements  at  different 
elevational  and  rainfall  gradients,  in 
order  to  improve  the  likelihood  of 
successful  larval  development  and  adult 
moth  foraging  (A.  Medeiros,  pers. 
comm.  1998;  Roderick  and  Gillespie 
1997;  Van  Gelder  and  Conant  1998).  The 
long-term  persistence  of  the  existing 
populations  will  likely  improve  if  they 
could  be  increased  in  size,  and  if  the 
connectivity  among  the  populations  was 
enhanced,  thus  promoting  dispersal  of 
individuals  across  intervening  lands. 
Restoring  moth  populations  in  multiple 
locations  would  decrease  the  likelihood 
that  the  effect  of  any  single  alien 
parasite,  predator,  or  combined  pressure 
of  such  species  could  result  in  the 
diminished  vigor  or  extinction  of  the 
moth. 

Small  habitats  tend  to  support  small 
populations,  which  frequently  are 
extirpated  by  events  that  are  part  of 
normal  envfronmental  variation.  The 
continued  existence  of  such  satellite 
populations  requires  the  presence  of  one 
or  more  large  reservoir  populations, 
which  may  provide  colonists  to  smaller, 
outlying  habitat  patches  (Ehrlich  and 
Murphy  1987).  Based  on  recent  field 
observations  of  the  Blackburn's  sphinx 
moth,  we  believe  the  species  likely 
occurs  within  two  regional  populations 
on  separate  islands,  one  centered  in  the 
area  of  leeward  East  Maui  (Units  1-4  ' 
[see  Unit  Descriptions  below)),  and  one 
centered  hear  Puuwaawaa  (Unit  8)  on 
Hawaii  Island,  north  of  Kailua-Kona  (A. 
Medeiros,  pers.  comnl.  1998;  F. 
Howarth,  pers.  comm.  2001).  Both  of 
these  two  areas  contain  populations  of 
the  moth  regarded  as  probable  source 
areas  or  "reservoirs"  (Mmphy.ef  al. 
1990)  for  dispersing  or  colonizing  moth 
adults. 

Habitat  areas  close  to  the  two  large 
reservoir  areas  are  also  designated  in 
order  to  promote  genetic  variability  in 
the  Blackburn's  sphinx  moth 
population,  contributing  to  the  long- 
term  persistence  and  conservation  of  the 
species.  These  areas  will  serve  as 


corridors  for  dispersing  adult  moths  or 
as  overflow  habitat  during  particularly 
fecund  years,  which  could  be  very 
important  to  the  integrity  of  moth 
populations.  For  example,  adult  moths 
observed  at  Cape  Kinau  (Unit  2)  on 
Maui  may  have  originated  from  larval 
host  plants  located  in  the  Kanaio  NAR 
(Unit  3).  The  moth  populations 
inhabiting  these  habitat  areas  appear  to 
be  taking  advantage  of  lower  elevation 
adult  native  host  plants  and  nonnative 
host  plants  such  as  tree  tobacco  upon     • 
which  the  larval  stage  is  completed 
successfully.  In  addition,  these  habitat 
areas  may  be  able  to  support  persistent 
moth  populations  independent  of  the 
reservoir  areas,  significantly 
contributing  to  conservation  of  the  . 
species. 

Molokai  is  an  example  of  essential 
habitat  because  it  provides  for  the 
expansion  of  the  species'  range  and  for 
improved  coimectivity  of  the  different 
populations.  While  the  designated  unit 
on  this  island  is  not  known  to  currently 
harbor  a  Blackburn's  sphinx  moth 
population,  preserving  this  habitat  is 
important  because  some  threats  to  the 
species  may  be  absent  there  (Table  1 
shows  several  of  the  potential  moth 
predators  and  parasites  are  not  reported 
on  Molokai).  Likewise,  because  of 
Molokai's  distance  from  islands 
currently  inhabited  by  the  moth,  we 
believe  the  designated  critical  habitat  on 
this  island  will  be  extremely  important 
for  the  species'  conservation  as  it  will 
help' protect  the  species  from  extinction 
by  catastrophic  events,  which  could 
impact  other  more  closely  grouped 
populations  (e.g.,  those  on  Maui  or  the 
island  of  Hawaii).  For  these  reasons,  we 
find  that  inclusion  of  an  area  such  as  on 
Molokai.  identified  as  containing  the 
primary  constituent  elements,  is 
essential  to  the  conservation  of  the 
species  even  though  it  does  not 
currently  contain  known  Blackburn's 
sphinx  moth  populations. 

Due  to  the  species'  presently  reduced 
range,  the  Blackburn's  sphinx  moth  is 
now  more  susceptible  to  the  variations 
and  weather  fluctuations  affecting 
quality  and  quantity  of  available  habitat 
and  food.  Furthermore,  the  moth  is  now 
more  susceptible  to  direct  pressure  from 
numerous  nonnative  insect  predators 
and  parasites.  For  these  reasons,  and  the 
reasons  discussed  above,  those  areas 
currently  occupied  would  be  inadequate 
to  ensure  the  conservation  of  the 
species,  and  we  have  designated  9  units 
on  four  islands. 

We  are  developing  a  draft  recovery 
plan  for  this  species.  The  overall 
objective  of  this  recovery  plan  will  be  to 
ensure  the  species'  long-term 
conservation  and  identify  research 
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necessary  so  that  the  moth  can  be 
reclassifled  to  threatened  and  ultimately 
removed  from  the  list  of  endangered  and 
threatened  species.  Because  a  recovery 
plan  for  the  moth  has  not  yet  been 
completed,  in  making  this 
determination  we  evaluated  the 
remaining  potential  habitat,  the 
biological  and  life  history  characteristics 
of  the  moth,  and  the  best  available 
scientiHc  information  on  conservation 
planning  to  determine  what  will  be 
required  to  ensure  viable  populations  of 
this  species.  However,  should  our 
understanding  of  what  areas  support 
essential  features  for  the  conservation  of 
the  moth  change  after  completing  the 
recovery  planning  process,  we  may 
revise  the  existing  critical  habitat 
designation  accordingly. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A){i) 
of  the  Act  and  regulations  at  50  CFR 
424.12(b),  in  determining  which  areas  to 
designate  as  critical  habitat,  we  are 
required  to  base  critical  habitat 
determinations  on  the  best  scientific 
and  commercial  data  available.  We 
consider  those  physical  and  biological 
features  (primary  constituent  elements) 
that  are  essential  to  the  conservation  of 
the  species  and  that  may  require  special 
management  considerations  or 
protection.  These  include,  but  are  not 
limited  to:  Space  for  individual  and 
population  growth  and  for  normal 
behavior;  food,  water,  or  other 
nutritional  or  physiological 
requirements;  cover  or  shelter;  sites  for 
breeding,  reproduction,  or  egg  laying; 
and  habitats  that  are  protected  from 
disturbance  or  are  representative  of  the 
historic  geographical  and  ecological 
distributions  of  a  species. 

The  primary  constituent  elements  for 
the  Blackburn's  sphinx  moth  include 
specific  habitat  components  identified 
as  essential  for  the  primary  biological 
needs  of  foraging,  sheltering, 
maturation,  dispersal,  breeding,  and  egg 
laying,  and  are  organized  by  life  cycle 
stage.  The  primary  constituent  elements 
required  by  the  Blackburn's  sphinx 
moth  larvae  for  foraging,  sheltering, 
maturation,  and  dispersal  are  the  two 
documented  host  plant  species  within 
the  endemic  genus  Nothocestrum  [N. 
latifolium  and  N.  breviflorum),  and  the 
dry  and  mesic  habita.ts  between  the 
elevations  of  sea  level  and  1,525  m 
(5,000  ft)  and  receiving  between  25  and 
250  cm  (10  and  100  in)  of  annual 
precipitation.  The  primary  constituent 
elements  required  by  Blackburn's 
sphinx  moth  adults  for  foraging, 
sheltering,  dispersal,  breeding,  and  egg 
production  are  native,  nectar-supplying 
plants  including,  but  not  limited  to, 


Ipomoea  indica  and  other  species 
within  the  genus  Ipomoea,  Capparis 
sandwichiana,  and  Plumbago  zeylanica, 
and  within  the  dry  to  mesic  habitats 
between  theelevations  6f  sea  level  and 
1,525  m  (5,000  ft)  and  receiving  between 
25  and  250  cm  (10  and  100  in)  of  annual 
precipitation. 

Botn  the  larval  and  adult  food  plants 
are  found  in  undeveloped  areas 
supporting  mesic  and  dry  habitats, 
typically  receiving  less  than  250  cm 
(100  in)  of  rain  per  year  and  are  located 
between  the  elevations  of  sea  level  and 
1,525  m  (5,000  ft).  Vegetative 
communities  in  these  areas  include 
native  plants,  and  in  some  instances, 
introduced  plant  species  (A.  Medeiros, 
pers.  comm.  1998;  Roderick  and 
Gillespie  1997;  Van  Gelder  and  Conant 
1998). 

Although  Blackburn's  sphinx  moth 
larvae  feed  on  the  nonnative  Nicotiana 
glauca,  we  do  not  consider  this  plant  to 
be  a  primary  constituent  element  for  the 
designation  of  critical  habitat.  As 
previously  discussed,  the  native 
Nothocestrum  species  are  more  stable 
and  persistent  components  of  dry  to 
mesic  forest  habitats  than  Nicotiana 
glauca.  Nicotiana  glauca  is  a  short-lived 
species  that  may  disappear  from  areas    ' 
during  prolonged  drought  (A.  Medeiros, 
pers.  comm.  1998),  or  during 
successional  changes  in  the  plant 
community  (F.  Howarth,  pers.  comm. 
2001:  Symon  1999).  Many  studies  have 
shown  that  insects,  and  particularly 
lepidopteran  larvae,  consume  more  food 
when  the  food  has  a  relatively  high 
water  content  (Murugan  and  George 
1992).  Relative  consumption  rate  and 
growth  have  been  reported  to  decrease 
for  many  sphingids  closely  related  to 
the  Blackburn's  sphinx  moth  when 
raised  on  host  plants  or  diets  with  a 
relatively  low  water  content  (Murugan 
and  George  1992).  Nicotiana  glauca's 
vulnerability  to  drought  conditions 
suggests  that  its  water  content 
frequently  may  not  be  suitable  for 
optimal  growth  of  Blackburn's  sphinx 
moth  larvae. 

The  restoration  of  native  host  species 
for  the  moth  and  other  endangered 
species  may  also  require  the  control  or 
elimination  of  normative  vegetation, 
potentially  including  Nicotiana. 
Additionally,  unlike  the  Nothocestrum 
species,  Nicotiana  glauca  is  more  likely 
to  occur  in  habitats  less  suitable  due  to 
their  occupation  by  alien  insect 
predators  (D.  Hopper,  in  litt.  2000,  2002; 
SymoiKl999).  Therefore,  in  comparison 
with  mcotiana  glauca,  the  native 
Nothocestrum  species  better  fulfill  the 
primary  biological  needs  of  the  moth 
larvae.  For  all  of  these  reasons,  we  are 
not  considering  Nicotiana  glauca  as  a 


primary  constituent  element  for  the 
designation  of  critical  habitat  at  this 
time. 

Criteria  Used  To  Identify  Critical 
Habitat 

We  identified  critical  habitat  areas 
essential  to  the  conservation  of 
Blackburn's  sphinx  moth  in  the  primary 
locations  where  it  currently  occurs  or 
has  been  known  to  occur.  We  have 
designated  sufficient  critical  habitat  at 
each  site  to  maintain  self-sustaining 
populations  of  Blackburn's  sphinx  moth 
at  each  of  these  locations. 

During  the  development  of  this  rule, 
we  considered  the  role  of  unoccupied 
habitat  in  the  conservation  of 
Blackburn's  sphinx  moth.  Due  to  the 
historic  loss  of  the  habitat  that  supports 
this  species,  we  believe  that  future 
conservation  and  recovery  of  this  taxon 
depends  not  only  on  protecting  it  in  the 
limited  area  that  it  ciurently  occupies, 
but  also  on  providing  the  opportunity  to 
expand  its  distribution  by  protecting 
currently  unoccupied  habitat  that 
contains  the  necessary  primary 
constituent  elements  within  its  historic 
range. 

To  help  achieve  our  goal  of 
conservation  of  Blackburn's  sphinx 
moth,  we  are  including  one  critical 
habitat  unit  on  Molokai,  despite  the  fact 
that  the  moth  has  not  been  documented 
there  in  recent  years.  The  area  is  located 
within  dry  to  mesic  forest  on  the 
southern  uplands  of  Molokai  and 
contains  both  larval  and  adult  stage  host 
plants.  By  allowing  the  moth  to  recover 
to  this  area,  either  through  its  own 
ability  or  with  assistance,  the  threat  of 
extinction  due  to  natural  catastrophe 
occurring  within  the  currently,  close- 
grouped  populations  will  be  minimized. 
We  believe  the  site  is  essential  to  the 
conservation  of  the  species  because  it  is 
the  most  appropriate  site  for  a 
reestablishment  effort.  The  combination 
of  limited  range,  few  populations,  and 
restricted  habitat,  makes  the  moth 
susceptible  to  extinction  or  extirpation 
due  to  random  events,  such  as  disease, 
hurricanes,  or  other  occurrences 
(Shaffer  1981,  1987;  Primack  1993; 
Meffe  and  Carroll  1994).  Such  events  are 
a  concern  when  the  number  of 
populations  or  the  geographic 
distribution  of  a  species  is  severely 
limited,  as  is  the  case  with  Blackburn's 
sphinx  moth.  Establishment  of  the 
Molokai  unit  for  the  moth  is  likely  to 
prove  important  in  reducing  the  risk  of 
extinction  due  to  such  catastrophic 
events. 

Given  the  large  size  and  strong  flight 
capabilities  of  the  Blackburn's  sphinx 
moth,  the  species  is  believed  to  use 
large  areas  of  habitat.  Therefore,  moth 
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population  linkages  will  likely  be 
enhanced  if  designated  habitat  occurs  in 
large  contiguous  blocks  or  within  a 
matrix  of  undeveloped  habitat  (A. 
Medeiros,  pers.  comm.  1998;  S. 
Montgomery,  pers.  comm.  2001; 
Mclntyre  and  Barrett  1992;  Roderick 
and  Gillespie  1997;  Van  Gelder  and 
Conant  1998).  To  the  extent  possible 
with  the  limited  potential  habitat 
remaining,  we  have  attempted  to 
consider  the  wide-ranging  behavior  of 
the  Blackburn's  sphinx  moth.  Since  the 
moth  is  believed  to  be  a  strong  flier  and 
able  to  move  many  kilometers  from  one 
area  to  another,  areas  of  larval  or  adult 
presence  and  feeding  may  be  separated 
from  similar  habitat  areas  and  still  serve 
important  functions  in  maintaining 
moth  populations. 

Some  small  habitat  areas  are  also 
suitable  for  Blackburn's  sphinx  moth 
larvae  {e.g.,  Units  2,  5,  6,  and  9  (see  imit 
descriptions  below))  and  are  critical  for 
the  species'  conservation  since  such 
habitats  may  facilitate  adult  moth 
dispersal  and  promote  genetic  exchange 
between  populations  located  on 
different  islands.  These  area^  also 
provide  nectar  resources  and  sheltering 
opportunities  required  by  the  adult 
moth.  However,  geographically  isolated 
populations  may  be  subject  to  decreased 
viability  caused  by  inbreeding 
depression,  reductions  in  effective 
population  size  due  to  random  variation 
in  sex  ratio,  and  limited  capacity  to 
evolve  in  response  to  environmental 
change  (Soule  1987).  The  adult  moth  is 
dependent  on  its  primary  constituent 
element  nectar  source  host  plants  for 
dispersal  and  migrating  to  and  from 
various  habitats.  Because  the  factors 
threatening  the  moth's  conservation  are 
often  not  so  mobile,  providing  for  access 
to  the  moth's  adult  stage  primary 
constituent  elements,  and  thereby 
facilitating  its  ability  to  disperse,  can 
minimize  the  effect  of  the  various 
threats. 

Blackburn's  sphinx  moth  populations 
fluctuate  from  year  to  year  and  season 
to  season,  apparently  correlated  with 
environmental  and  climatic  variation. 
The  moth  is  likely  sensitive  to  thermal 
conditions  and  habitat  changes  that 
disrupt  its  microclimatic  requirements. 
Therefore,  the  critical  habitat  units 
include  dry  and  mesic  habitats 
containing  the  primary  constituent 
elements  along  wide  elevational 
gradients  to  better  ensure  adult  moth 
foraging  needs,  up  and  downslope, 
within  their  range.  Furthermore,  the 
boundaries  include  elevational 
gradients  to  better  ensure  larval  host 
plant  availability  during  periods  of 
drought.  Numerous  habitat  elevations 
containing  the  various  primary 


constituent  elements  are  believed  to  be 
necessary  for  successful  conservation  of 
the  sphingid  species  (Ehrlich  and 
Murphy  1987;  Shaffer  1987;  Murphy 
.   and  Weiss  1988;  Murphy  et  al.  1990)  in 
order  to  minimize  the  effects  of  annual 
localized  drought  conditions  throughout 
different  areas  of  the  species'  host  plant 
range  (Murugan  and  George  1992). 

Critical  habitat  is  being  designated  on 
those  Hawaiian  Islands  where  the 
Blackburn's  sphinx  moth's  primary 
constituent  elements  are  known  to  occur 
and  are  considered  essential  for  the 
conservation  of  the  species.  This  will 
allow  the  species  the  ability  to  persist 
and  recolonize  areas  where  it  has 
become  extirpated  due  to  catastrophic 
events  or  demographic  stochasticity 
(randomness)  (Shaffer  1987).  For 
example,  on  the  island  of  Kauai  in  1992, 
Hurricane  Iniki  blew  over  large  areas  of 
native  forest,  leaving  open  areas  where 
nonnative  plants  became  established, 
and  created- paths  for  further  invasion  of 
nonnative  animals,  both  of  which  have 
been  identified  as  threats  to  the  survival 
of  the  moth. 

Natural  areas  of  suitable  native,  dry- 
to-mesic  habitat  containing  at  least  one 
Nothocestrum  plant  adjacent  to  or  near 
other  Nothocestrum  populations  are 
included  in  the  critical  habitat  units.  We 
have  included  suitable  habitat  without 
Nothocestrum  larval  host  plants, 
provided  it  contained  the  adult  stage 
primary  constituent  elements  including, 
but  not  limited  to,  Ipomoea  species, 
Capparis  sandwichiana,  or  Plumbago 
zeylanica.  This  is  especially  true  for 
areas  lying  between  or  adjacent  to  large 
populations  of  Nothocestrum  spp.  that 
could  serve  as  a  flight  corridor  to  other 
larger  host  plant  habitat  areas.  An  area 
may  also  serve  as  a  corridor  when  it 
contains  adult  native  host  plants, 
thereby  providing  foraging 
opportunities  for  adults.  Natural  areas  of 
primarily  native  vegetation  containing 
the  larval  or  adult  stage  primary 
constituent  elements  and  where  habitat 
could  support  a  moth  population  and 
increase  the  potential  for  conservation 
are  also  designated  as  critical  habitat. 
The  designation  and  protection  of  a  unit 
not  known  to  currently  contain  a  moth 
population  {i.e.,  the  unit  on  Molokai), 
but  which  contains  the  primary 
constituent  elements  and  lacks  some  of 
the  serious  threats  to  the  species  {see 
Table  1),  will  enhance  population 
expansion  and  connectivity,  thereby 
improving  the  likelihood  of  the  species' 
conseiVation. 

Mapping 

Following  publication  of  the  proposed 
critical  habitat  rule  for  Blackburn's 
sphinx  moth  (67  FR  40633),  we  re- 


evaluated the  proposed  critical  habitat 
units  and  modified  the  boundaries  using 
additional  information  from  peer  review 
experts  and  comments  on  the  proposed 
rule.  We  excluded  areas  that  do  not 
contain  one  or  more  of  the  primary 
constituent  elements,  or  that  are  highly 
degraded  and  thus  not  essential  for  the 
conservation  of  the  species.  In  addition, 
some  areas  were  excluded  under  section 
4(b)(2)  of  the  Act  (see  Exclusions  Under 
Section  4(b)(2)).  The  specific 
modifications  are  described  above  in  the 
Summary  of  Changes  fi-om  the  Proposed 
Rule  section.  The  boundaries  of  the  final 
critical  habitat  units  are  described  by 
their  Universal  Transverse  Mercators 
(UTMs). 

Within  the  critical  habitat  houndaries. 
section  7  consultation  is  generally 
necessary,  and  adverse  modification 
could  occur  only  if  the  primary 
constituent  elements  are  affected. 
Therefore,  not  all  activities  within 
critical  habitat  would  trigger  an  adverse 
modification  conclusion.  In  designating 
critical  habitat,  we  made  an  effort  to 
avoid  developed  areas,  such  as  towns 
and  other  similar  lands,  which  are 
unlikely  to  contribute  to  the 
conservation  of  the  species.  However, 
the  minimum  mapping  unit  that  we 
used  to  approximate  our  delineation  of 
critical  habitat  for  this  species  did  not 
allow  us  to  exclude  all  such  developed 
areas,  or  other  areas  unlikely  to  contain 
the  primary  constituent  elements  from 
the  maps.  In  addition,  existing 
manmade  features  and  structures  within 
the  boundaries  of  the  mapped  unit,  such 
as  the  following,  do  not  contain  one  or 
more  of  the  primary  constituent 
elements,  and  are  therefore  excluded 
under  the  terms  of  this  regulation: 
buildings;  roads;  aqueducts  and  other 
water  system  features,  including  but  not 
limited  to  pumping  stations,  irrigation 
ditches,  pipelines,  siphons,  tunnels, 
water  tanks,  gauging  stations,  intakes, 
and  wells;  telecommunications  towers 
and  associated  structures  and 
equipment;  electrical  power 
transmission  lines  and  associated  rights- 
of-way;  radars;  telemetry  antennas; 
missile  launch  sites;  arboreta  and 
gardens;  heiau  (indigenous  places  of 
worship  or  shrines);  airports;  other 
paved  areas;  and  other  rural  residential 
landscaped  areas.  Federal  actions 
limited  to  those  areas  would  not  trigger 
a  section  7  consultation  unless  they 
affect  the  species  or  primary  constituent 
elements  in  adjacent  criticaJ  habitat. 

The  lack  of  scientific  data  on 
Blackburn's  sphinx  moth  life  history 
makes  it  impossible  for  us  to  develop  a 
quantitative  model  (e.g.,  population 
viability  analysis)- to  identify  the 
optimal  number,  size,  and  location  of 
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critical  habitat  units  (Ginzburg  et  al. 
1990;  Menges  1990;  Murphy  etal.  1990; 
Karieva  and  Wennergren  1995;  Taylor 
1995;  Bessinger  and  Westphal  1998).  At 
this  time,  we  are  only  able  to  conclude 
that  the  current  size  and  distribution  of 
the  extant  populations  are  not  sufficient 
to  expect  a  reasonable  probability  of  the 
Blackburn's  sphinx  moth's  long-term 
survival  and  conservation.  Therefore, 
we  used  the  best  available  information 
to  identify  as  critical  habitat  a 
reasonable  number  of  additional  units. 

The  one  unoccupied  are.a  designated 
in  this  final  rule  is  located  on  the  island 
of  Molokai  (Unit  9).  Although  currently 
unoccupied  by  the  moth,  the  area 
contains  both  larval  stage  and  adult 
moth  native  host  plants.  The  area  is 
close  enough  in  proximity  to  the  Maui 
moth  population  that  the  area  may  again 
be  re-populated  by  the  moth  on  its  own, 
yet  because  it  is  a  separate  island,  some 
additional  protection  from  a  potential 
natural  catastrophe  affecting,  for 
example,  the  Maui  population,  may  be 
afforded  a  future  moth  population  on 
Molokai.  Also,  as  Molokai  is  the  closest 
island  to  Oahu,  we  believe  that  allowing 
for  a  future  moth  population  on  Molokai 
may  facilitate  the  species'  dispersal  and 
provide  a  flight  corridor  for  moths 
eventually  migrating  to  the  island  of 
Oahu,  which  is  also  part  of  its  historical 
range. 

Molokai  was  designated  as  critical 
habitat  rather  than  other  suitable 
unoccupied  areas  because  we 
determined,  to  the  best  of  our  abilities, 
that  it  is  the  highest  quality  unoccupied 
habitat  essential  to  the  conservation  of 
the  moth.  The  designated  unoccupied 
area  on  Molokai  may  lack  some  of  the 
serious  potential  threats  to  the  moth  (see 
Table  1).  Conserving  and  restoring 
Blackburn's  sphinx  moth  populations  in 
multiple  locations  decreases  the 
likelihood  that  the  effect  of  any  single 
alien  parasite  or  predator,  or  the 
combined  pressure  of  such  species  and 
other  threats,  could  result  in  the 
diminished  vigor  or  extinction  of  the 
species. 

Exclusions  Under  Section  4(b)(2) 

Subsection  4(b)(2)  of  the  Act  allows 
us  to  exclude  areas  from  critical  habitat 
designation  where  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
designation,  provided  the  exclusion  will 
not  result  in  the  extinction  of  the 
species. 

Economic  Impacts 

Following  the  publication  of  the 
proposed  critical  habitat  designation  on 
June  13.  2002.  a  DEA  was  prepared  to 
estimate  the  potential  economic  impact 
of  the  designation,  in  accordance  with 


recent  decisions  in  the  New  Mexico 
Cattlegrowers  Association  v.  U.S.  Fish 
and  Wildlife  Service.  248  F.3d  1277 
(10th  Cir.  2001).  The  DEA  was  made 
available  for  review  on  November  15. 
2002  (67  FR  69179).  We  accepted 
comments  on  it  until  the  comment 
period  closed  on  December  30,  2002. 

Our  DEA  evaluated  the  potential 
direct  and  indirect  economic  impacts 
associated  with  the  proposed  critical 
habitat  designation  for  Blackbiun's 
sphinx  moth  on  Hawaii,  Kahoolawe, 
Maui,  and  Molokai  over  the  next  10 
years.  Direct  impacts  are  those  related  to 
consultations  under  section  7  of  the  Act. 
They  include  the  cost  of  completing  the 
section  7  consultation  process  and 
potential  project  modifications  resulting 
from  the  consultation.  Indirect  impacts 
are  secondary  costs  and  benefits  not 
related  to  the  specific  provisions  of  the 
Act.  Examples  of  indirect  impacts 
include  potential  effects  to  property 
values,  redistricting  of  land  from 
agricultural  or  urban  to  conservation, 
and  social  welfare  benefits  of  ecological 
improvements. 

The  categories  of  potential  direct  and 
indirect  costs  considered  in  the  analysis 
included  the  costs  associated  with:  (1) 
Conducting  section  7  consultations 
associated  with  the  listing  or  with  the 
critical  habitat,  including  incremental 
consultations  and  technical  assistance; 
(2)  modifications  to  projects,  activities, 
or  land  uses  resulting  from  the  section 
7  consultations;  (3)  potential  delays 
associated  with  reinitiating  completed 
consultations  after  critical  habitat  is 
finalized;  (4)  uncertainty  and  public 
perceptions  resulting  in  loss  of  land 
value  from  the  designation  of  critical 
habitat;  (5)  potential  effects  on  property 
values  including  potential  indirect  costs 
resulting  from  the  loss  of  hunting 
opportunities  and  increased  regulation 
related  costs  due  to  the  interaction  of 
State  and  local  laws:  and  (6)  potential 
offsetting  benefits  associated  with 
critical  habitat,  including  educational 
benefits.  The  most  likely  economic 
effects  of  critical  habitat  designation  are 
on  activities  funded,  authorized,  or 
carried  out  by  a  Federal  agency  (i.e., 
direct  costs). 

The  DEA  included  an  evaluation  of 
the  economic  impacts  associated  with 
implementation  of  the  section  7 
provisions  of  the  Act  for  the  Blackburn's 
sphinx  moth.  To  quantify  the  proportion 
of  total  potential  economic  impacts 
attributable  to  section  7 
implementation,  including  both  the 
section  7  listing  provisions  and  the 
proposed  critical  habitat  designation, 
the  analysis  evaluated  a  "without 
section  7"  baseline  and  compared  it  to 
a  "with  section  7"  scenario.  The 


"without  section  7"  baseline 
represented  the  current  and  expected 
economic  activity  under  all 
modifications  except  those  associated 
with  section  7,  including  protections 
afforded  the  species  under  Federal  and 
State  laws.  The  difference  between  the 
two  scenarios  measured  the  net  change 
in  economic  activity  attributable  to  the 
implementation  of  section  7  for  the 
Blackburn's  sphinx  moth.  Because  of    - 
the  uncertainty  of  the  costs  resulting 
solely  fix)m  critical  habitat  designation, 
we  believe  it  is  reasonable  to  estimate 
the  total  impacts  of  section  7 
application.  However,  it  is  important  to 
note  that  inclusion  of  impacts 
attributable  co-extensively  to  listing 
does  not  convert  this  economic  analysis 
into  a  tool  to  be  used  in  making  listing  \ 

decisions. 

Following  the  close  of  the  comment 
period  on  the  DEA,  an  addendum  was 
completed  that  incorporated  public 
comments  on  the  draft  analysis  and 
made  other  changes  in  the  draft  as 
necessary.  These  changes  were 
primarily  the  result  of  information 
received  during  the  comment  period 
indicating  that  certain  areas  do  not 
contain  the  necessary  primary 
constituent  elements  or  are  not  essential 
to  the  conservation  of  the  species. 
However,  the  Addendum  did  analyze 
the  economic  impacts  of  areas  that  have 
been  excluded' pursuant  to  section 
4(b)(2)  in  this  final  rule.  Therefore,  the 
total  area  and  the  potential  impacts 
evaluated  in  the  Addendum  are  greater 
than  the  total  area  designated  as  critical 
habitat  and  the  actual  impacts. 

Together,  the  DEA  as  modified  by  the 
addendum  constitute  our  final 
economic  analysis.  The  final  economic 
analysis  estimates  that,  over  the  next  10 
years,  the  designation  may  result  in 
potential  direct  economic  costs  ranging 
from  approximately  $1,183,800  to 
$1,739,000.  This  reduction  of 
approximately  $27,399  to  $175,400  from 
the  costs  estimated  in  the  DEA  is 
primarily  due  to  the  reduction  in 
acreage  for  biological  reasons. 

Our  final  economic  analysis  for  this 
rule  also  includes  an  evaluation  of 
potential  indirect  costs  associated  with 
the  designation  of  critical  habitat  for  the 
Blackburn's  sphinx  moth.  For  example, 
in  the  event  that  designation  results  in 
a  rezoning  of  property  from  agricultxiral 
district  to  conservation  district  a 
landowner  could  be  expected  to  spend 
$50,000  to  contest  a  potential  re-zoning 
of  their  property,  and  a  CDUA  might 
cost  as  much  as  $100,000.  Also,  as 
described  in  section  4.e.  of  the 
Addendum,  an  estimate  of  the  costs 
involved  with  investigation  for  the 


intended  designation  ranges  from 
approximately  $173,000  to  $618,000. 

In  addition,  the  final  economic 
analysis  discusses  economic  benefits  in 
qualitative  terms  rather  than  providing 
quantitative  estimates  because  of  the 
lack  of  information  available  to  estimate 
the  economic  benefits  of  endangered 
species  preservation  and  ecosystem 
improvements. 

A  more  detailed  discussion  of  our 
economic  analysis  is  contained  in  the 
DEA  and  the  Addendum.  Both 
dociunents  are  included  in  our 
administrative  record  and  available  for 
inspection  at  the  Pacific  Islands  Fish 
and  Wildlife  Office  [see  ADDRESSES 
section). 

Although  we  do  not  find  the 
economic  costs  to  be  significant,  they 
were  considered  in  balemcing  the 
benefits  of  including  or  excluding  areas 
from  critical  habitat.  The  likely  cost  of 
designating  critical  habitat  for  the 
Blackburn's  sphinx  moth  is  estimated  to 
be  between  $118,380  to  $173,900  per 
year  over  the  next  10  years. 

Approximately  4,717  ha  (11,656  ac) 
within  two  proposed  critical  habitat 
units  (Units  1  and  2)  are  located  on 
private  lands  ovimed  by  Ulupalakua  and 
Haleakala  Ranches.  We  are  excluding 
both  ranches  from  designation  because 
the  benefits  provided  by  these  two 
landowners'  voluntary  conservation 
activities  within  and  adjacent  to  these 
imits  outweigh  the  benefits  provided  by 
a  designation  of  critical  habitat. 

Ulupalakua  Ranch 

The  portion  of  proposed  Unit  1  on 
Ulupalakua  Ranch  lands  is  occupied 
habitat  for  Blackburn's  sphinx  moth. 

As  discussed  previously,  conservation 
of  the  moth  will  require  self-sustaining, 
reproducing  populations  located  in  a 
geographic  array  across  its  range,  with 
population  numbers  and  population 
locations  of  sufficient  robustness  to 
withstand  periodic  threats  due  to 
natiu^l  disaster  or  biological  threats. 
The  highest  priority  conservation  tasks 
include  active  management,  such  as 
host  plant  propagation  and 
reintroduction.  fire  control,  alien 
species  removal,  and  ungulate  fencing. 
Failure  to  implement  these  active 
management  measures,  all  of  which 
require  voluntary  landowner  support 
and  participation,  virtually  assures  the 
extirpation  of  this  moth  species  frt)m 
those  areas.  Many  of  these  types  of 
conservation  actions  in  this  area  of  Maui 
are  carried  out  as  part  of  Ulupalakua 
Ranch's  participation  with  oin  Partners 
for  Fish  and  Wildlife  and  other 
landowner  incentive-based  programs, 
and  by  actions  taken  on  the  landowner's 
initiative  in  areas  outside  the 


partnership  area.  These  activities,  which 
are  described  in  more  detail  below, 
require  substantial  voluntary 
cooperation  by  Ulupalakua  Ranch. 

The  following  analysis  describes  the 
likely  conservation  benefits  of  a  critical 
habitat  designation  compared  to  the 
conservation  benefits  without  critical 
habitat  designation.  We  paid  particular 
attention  to  the  following  issues: 
Whether  critical  habitat  designation 
would  confer  regulatory  conservation 
benefits  on  this  species;  whether  the 
designation  would  educate  members  of 
the  public  such  that  conservation  efforts 
would  be  enhanced;  and  whether  a 
critical  habitat  designation  would  have 
a  positive,  neutral,  or  negative  impact 
on  voluntary  conservation  efforts  on  this 
privately  owned  land. 

If  excluding  an  area  from  a  critical 
habitat  designation  will  provide    • 
substantial  conservation  benefits,  and  at 
the  same  time  including  the  area  fails  to 
confer  a  counter-balancing  benefit  to  the 
species,  then  the  benefits  of  excluding 
the  area  from  critical  habitat  outweigh 
the  benefits  of  including  it.  The  results 
of  this  type  of  evaluation  will  vary 
significanUy  depending  on  the 
landowners,  geographic  areas,  and 
species  involved. 

(1 )  Benefits  of  Inclusion 

Critical  habitat  was  proposed  for 
Blackburn's  sphinx  moth  on  3,533  ha 
(8,730  ac)  in  the  Ulupalakua  Ranch 
portion  of  proposed  Unit  1.  The  primary 
direct  benefit  of  inclusion  of  this 
portion  of  proposed  Unit  1  as  final 
critical  habitat  would  result  from  the 
requirement  under  section  7  of  the  Act 
that  Federal  agencies  consult  with  us  to 
ensure  that  any  proposed  Federal 
actions  do  not  destroy  or  adversely 
modify  critical  habitat.  Without  critical 
habitat,  some  site-specific  projects 
might  not  trigger  consultation 
requirements  under  the  Act  in  areas 
where  species  are  not  currently  present. 
In  contrast.  Federal  actions  in  areas 
occupied  by  listed  species  would  still 
require  consultation  under  section  7  of 
the  Act.  The  portion  of  Unit  1  being 
excluded  is  occupied  by  the  moth,  and 
thus  would  be  subject  to  consultation 
anyway.  See  e.g.,  50  CFR  section  402.12 
(biological  assessments  are  based  on  a 
list  of  species  present  in  the  action 
area). 

Historically,  we  have  conducted  no 
formal  or  informal  consultations  under 
section  7  on  Maui  for  Blackburn's 
sphinx  moth.  We  have  conducted  only 
two  informal  intraservice  consultations 
regarding  Ulupalakua  Ranch,  and  these 
have  been  on  the  effects  of  fencing  and 
outplanting  of  certain  endangered  plants 
including  Alectryon  Micrococcus  var. 


auwahiensis  and  Zanthoxylum 
hawaiiense  within  the  Puu  Makua 
Partnership  Project  area  and  the  Auwahi 
Partnership  Project  area  (see  discussion 
below).  Current  and  likely  future 
economic  activities  on  the  ranch 
include  cattie  grazing,  diversified 
agriculture  such  as  strawberry  and 
papaya  production,  eco-tourism,  wild 
fowl  hunting,  and  lease  of  lands  for 
cellular  phone  and  radio  transmission 
towers.  "The  most  likely  future  Federal 
involvement  on  these  lands  includes  the 
development  of  voluntary  conservation 
agreements  between  the  ranch  and 
Federal  agencies  such  as  the  Service  and 
NRCS.  Additionally,  it  is  possible  the 
ranch  may  apply  for  and  receive  Farm 
Service  loans  for  land  improvement 
projects  pertaining  to  agricultural  needs 
or  to  enhance  habitat  for  wild  fowl. 

As  a  result  of  the  low  level  of 
previous  Federal  activity  on  Ulupalakua 
Ranch,  and  after  considering  the  likely 
futiu-e  Federal  activities  in  Ais  area,  it 
is  our  opinion  that  there  is  likely  to  be 
a  low  number  of  future  Federal 
activities  that  would  affect  designated 
Blackbum^s  sphinx  moth  criticd  habitat 
on  Ulupalakua  Ranch.  Even  if  a  Federal 
action  is  proposed  in  the  future,  it 
would  likely  be  subject  to  section  7 
consultation  because  of  the  presence  of 
the  moth.  The  Final  Economic  Analysis 
(FEA)  prepared  for  this  rule  does 
discuss  the  possibility  that  a  re-zoning 
of  some  lands  fit)m  agricultiual  status  to 
conservation  status  could  occur  which 
might  limit  certain  agricultural   ' 
activities.  However,  the  FEA  concedes 
that  the  possibility  of  re-zoning  of 
agricultural  lands  is  low  or  unlikely. 
Furthermore,  there  are  different  levels  of 
conservation  district  land  use 
categories,  and  in  the  event  of  a 
potential  re-zoning,  activities  such  as     " 
grazing  would  likely  continue. 
Therefore,  we  anticipate  little  direct  • 
regulatory  benefits  from  including 
Ulupalakua  Ranch  lands  in  critical 
habitat. 

Another  possible  benefit  if  including 
these  lands  is  that  the  designation  of 
critical  habitat  can  serve  to  educate 
landowners  and  the  public  regarding  the 
potential  conservation  value  of  an  area. 
This  may  focus  and  contribute  to 
conservation  efforts  by  other  parties  by 
clearly  delineating  areas  of  high 
conservation  value  for  certain  species. 
Any  information  about  the  moth  species 
for  which  critical  habitat  was  proposed 
in  Unit  1  that  reaches  a  wide  audience, 
including  other  parties  engaged  in 
conservation  activities,  would  be 
considered  valuable. 

However,  we  believe  we  have 
achieved  the  same  educational  benefits 
through  ongoing  conservation  activities 
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and  the  critical  habitat  designation 
process.  The  portion  of  proposed  Unit  1 
that  lies  within  Ulupalakua  Ranch  has 
been  identified  as  essential  to  the 
conservation  of  the  Blackburn's  sphinx 
moth  and  has  been  addressed  in  this 
rule.  In  addition,  the  existing 
conservation  activities  being  conducted 
within  proposed  Unit  1 ,  as  well  as 
within  other  areas  of  Ulupalakua  Ranch, 
by  the  Service  and  other  Federal 
agencies  [e.g.,  NRCS),  the  State,  and 
private  organizations  {e.g.,  Ducks 
Unlimited,  Incorporated  (DU)) 
demonstrates  that  the  landowner  and 
the  public  is  already  aware  of  the 
importance  of  this  area  for  the 
conservation  of  Blackburn's  sphinx 
moth. 

In  summary,  we  believe  that  a  critical 
habitat  designation  for  Blackburn's 
sphinx  moth  on  Ulupalakua  Ranch 
lands  would  provide  a  relatively  low 
level  of  additional  regulatory 
conservation  beneHts  to  the  species. 
Any  regulatory  conservation  benefits 
would  accrue  through  the  benefit 
associated  with  section  7  consultation. 
Based  on  a  review  of  past  consultations 
and  consideration  of  the  likely  future 
activities  in  this  area,  there  is  little 
Federal  activity  expected  to  occur  on 
this  privately  owned  land  that  would 
trigger  section  7  consultation.  We  also 
believe  that  a  final  critical  habitat 
designation  provides  little  additional 
educational  benefits  since  the 
conservation  value  is  already  known  by 
the  landowner,  the  State,  Federal 
agencies,  and  private  organizations,  and 
the  area  has  been  identified  as  essential 
to  the  conservation  of  Blackburn's 
sphinx  moth.  Both  the  additional 
regulatory  conservation  benefits  to  the 
species  and  the  additional  educational 
benefits  appear  marginal  when 
considering  the  past  and  likely  future 
conservation  partnership  opportunities 
with  this  landowner.  Through 
cooperative  and  creative  land 
restoration  activities  which  have 
occurred  on  the  ranch  and  are  likely  to 
continue  to  occur,  a  significant  amount 
of  land  (hundreds  of  acres  or  more)  can 
and  will  likely  be  restored  for  the  long- 
term  conservation  of  the  moth,  its  host 
plant  species,  and  other  native 
Hawaiian  ecosystem  components.  No 
such  future  conservation  partnerships 
with  this  landowner  are  likely  to  occur 
if  the  proposed  portions  of  the  ranch  are 
designated  as  outlined  by  the  landowner 
within  several  letters. 

(2)  Benefits  of  Exclusion 

Proactive  voluntary  conservation 
efforts  on  private  lands  are  necessary  to 
prevent  the  extinction  and  promote  the 
conservation  of  this  species  on  Maui 


and  other  Hawaiian  islands  (Wilcove 
and  Chen  1998;  Wilcove  at  al  1998; 
Shogren  et  al.  1999).  This  is  especially 
important  in  areas  where  species  or 
their  essential  habitat  components,  i.e., 
host  plants,  have  been  extirpated  and 
their  recovery  requires  access  and 
permission  for  reintroduction  or 
restoration  efforts.  For  example,  the 
Blackburn's  sphinx  moth's  larval  stage 
host  plant  species,  Nothocestmm 
latifolium,  associated  with  proposed 
Unit  1 ,  are  in  decline  on  Ulupalakua 
Ranch  lands,  and  natural  repopulation 
is  likely  not  possible  without  human 
assistance  and  landowner  cooperation. 

Ulupalakua  Ranch  is  involved  in 
several  important  voluntary 
conservation  agreements,  and  is 
currently  carrying  out  some  of  these 
activities  for  the  conservation  of  the 
moth  and  its  essential  habitat 
components.  For  example,  the  Partners 
for  Fish  and  Wildlife  Auwahi  and  Puu 
Makua  agreements  were  entered  into  in 
1997  and  1998  with  the  stated  purpose 
of  protecting  and  restoring  dryland 
forest,  including  construction  of 
exclosure  fences,  a  greenhouse,  access 
road,  and  propagation  and  outplanting 
of  native  plants.  Preservation  of  these 
areas  conserves  critically  endangered 
species  of  plants  and  animals  in  one  of 
Hawaii's  most  degraded  ecosystem 
types,  the  lowland  dry  forest.  This 
management  strategy  is  consistent  with 
recovery  of  the  Blackburn's  sphinx 
moth.  The  Auwahi  agreement  is 
between  Ulupalakua  Ranch,  USGS- 
BRD,  and  the  Service.  We  provided 
funding  ($64,388)  for  fence  materials, 
plant  propagation  and  outplanting,  and 
weed  control,  Ulupalakua  Ranch 
provided  labor  and  materials  valued  at 
$18,000,  and  USGS-BRD  provided 
materials  and  technical  assistance  as 
well  as  staff  and  volunteer  labor.  In  the 
4  ha  (10  ac)  Auwahi  project  area, 
Ulupalakua  Ranch  has  built  the 
exclosure  fence,  outplanted  native 
plants  grown  in  the  greenhouse 
including  Nothocestmm  latifolium, 
removed  the  majority  of  non-native 
alien  species  within  the  fence,  and 
removed  all  ungulates.  We  provided 
$31,675,  through  an  agreement  with 
Ulupalakua  Ranch,  for  restoration  work 
at  Puu  Makua.  Ulupalakua  Ranch  has 
provided  in-kind  labor  and  materials 
valued  at  $37,055  to  construct  a  fence 
around  the  40  ha  (100  ac)  exclosure, 
removal  of  ungulates,  control  of 
nonnative  plants  and  out-planting  of 
native  plants.  The  first  two  tasks  have 
been  completed,  with  weed  control  and 
out-planting  ongoing. 

A  third  voluntary  partnership  project 
undertaken  in  cooperation  with  the 
landowner  is  the  Auwahi  11  Dryforest 


Restoration  Project.  We  provided 
$76,500  (matched  by  in-kind  services 
valued  at  $52,000)  for  this  8  ha  (20  ac) 
restoration  effort  adjacent  to  the  Auwahi 
I  project.  This  project  is  ongoing,  and 
will  employ  the  same  methods  used  at 
Auwahi  I:  Construct  ungulate  exclosure 
fence,  remove  ungulates,  control 
nonnative  plants,  and  outplant  native 
species,  including  listed  species. 

Ulupalakua  Ranch  entered  a 
partnership  with  Ducks  Unlimited  (DU), 
a  private  conservation  organization,  and 
the  NRCS's  Wetland  Reserve  Program 
(WRP)  in  2000,  to  create  wetland 
complexes  suitable  for  the  Hawaiian 
goose,  nene  (Branta  sandvicensis)  and 
Hawaiian  duck,  koloa  (Anas  wyvilliana). 
The  NRCS  WRP  provided  $100,000  for 
funding  and  technical  support  to 
develop  the  wetland  complex,  DU 
provided  funds  and  provided  full 
survey,  design,  construction 
management  and  completion  of  wetland 
development  practices,  and  Ulupalakua 
Ranch  provided  fencing,  equipment, ' 
labor  or  other  in-kind  serves  as  required 
to  match  the  WRP  funds.  DU  also 
conducted  waterfowl  monitoring  at  the 
four  ponds  for  1  full  year  after  pond 
construction.  In  2001,  a  14  ha  (35  ac) 
area  was  fenced  and  encompassed  the 
four  constructed  ponds  and  associated 
upland  habitat  at  a  1,585  m  (5,200  ft) 
elevation  site.  The  ponds  were  created 
to  attract  nene  and  koloa  pairs  to  forage 
and  nest  within  the  protected  pond/ 
wetland  area,  which  totals 
approximately  0.4  ha  (1  ac)  of  surface 
water,  with  0.9-1.8  m  (3-6  ft)  depths 
filled  and  maintained  by  natural 
hydrolo^  and  rainfall. 

In  addition  to  the  projects  described 
above,  to  address  the  conservation 
needs  of  the  species  in  a  larger  area, 
Ulupalakua  Ranch  has  expanded  their 
Partners  for  Fish  and  Wildlife  projects 
with  the  Service  and  in  cooperation 
with  the  State  NAR  program  for 
conserving  additional  areas,  which 
include  the  following  important 
voluntary  actions  by  Ulupalakua  Ranch: 

(1 )  Construction  of  exclosure  fencing 
around  a  portion  of  Ulupalakua  Ranch 
and  the  Ka  naio  NAR  (a  portion  of 
proposed  Unit  1  (approximately  283  ha 
(700  ac))  with  $50,000  provided  us, 
matched  by  in-kind  services  [e.g.,  labor 
and  materials)  valued  at  $50,000; 

(2)  Active  management  of  feral 
ungulates  that  are  negatively  affecting 
listed  plants  within  the  fenced  areas; 

(3)  Active  management  of  nonnative 
grasses  and  other  fire  hazards,  and 
development  of  fire  control  measures; 
and 

(4)  Nursery  propagation  and  planting 
of  native  flora,  including  Nothocestmm 
latifolium,  within  the  fenced  areas. 
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Currently,  this  is  the  only  large-scale 
planned  nursery  production  of  the 
moth's  native  larval  host  plants  in  the 
State. 

We  believe  that  Blackburn's  sphinx 
moth  habitat  and  host  plant  populations 
originally  included  within  the 
Ulupalakua  Ranch  portion  of  proposed 
Unit  1  will  benefit  substantially  from 
these  management  actions.  Specifically, 
the  planned  and  current  conservation 
actions  on  324  ha  (800  ac)  or 
approximately  10  percent  of  the  area 
originally  proposed  on  ranch  lands 
should  directly  benefit  the  moth  and  its 
host  plants.  These  benefits  include  ^ 
reduction  in  ungulate  browsing  and 
habitat  conversion,  a  reduction  in 
competition  with  nonnative  weeds,  a 
reduction  in  risk  of  fire,  and  the 
potential  for  reintroduction  of  moth  host 
plants  currently  extirpated  from  various 
areas.  Also,  these  benefits  include  what 
is  current  or  currently  planned  only, 
additional  benefits  could  be  derived 
fi^m  projects  not  yet  conceived. 

On  Maui,  simply  preventing  "harmful 
activities"  will  not  slow  the  extinction 
of  listed  species.  Where  consistent  with 
the  discretion  provided  by  the  Act,  we 
believe  it  is  necessary  to  provide 
positive  incentives  to  private 
landowners  to  voluntarily  conserve 
natural  resources.  The  FEA  for  this  rule 
concluded  that  the  likelihood  of  any 
particular  parcel  being  rezoned  as 
conservation  district  was  low.  However, 
the  potential  costs  of  such  a  rezoning 
should  it  occur,  could  entail  additional 
costs  to  a  landowner.  For  example,  a 
landowner  could  be  expected  to  spend 
$50,000  to  contest  a  rezoning,  and  a 
conservation  district  use  application 
(CDUA)  might  cost  as  much  as 
$100,000.  However,  the  FEA  also 
conceded  that  some  economic  activities 
such  as  grazing  would  likely  be 
permitted  to  continue  even  with  a 
conservation  district  rezoning.  Although 
the  FEA  concludes  that  the  potential 
effects  of  rezoning  are  anticipated  to  be 
low,  this  landowner  and  other 
commenters  nevertheless  believe  there 
is  a  risk  that  the  critical  habitat 
designation  wilfresult  in  the  rezoning 
of  lands,  a  decrease  in  the  Ulupalakua 
Ranch's  ability  to  remain  economically 
competitive,  and  an  increased  risk  of 
third-party  litigation.  The  landowner 
has  expressed  concern  over  these 
potential  negative  impacts  and  has 
stated  in  several  letters  that  they  would 
cease  all  voluntary  conservation 
activities  on  ranch  property.  We  believe 
the  ranch's  cooperation  on  all  current 
and  planned  future  conservation 
projects  on  ranch  property  are  necessary 
to  conserve  the  moth.  Current 
conservation  projects  alone  will  result 


in  the  direct  restoration  and 
conservation  of  approximately  10 
percent  of  the  ranch's  property 
proposed  for  designation. 

As  described  earlier,  Ulupalakua 
Ranch  has  a  history  of  entering  into 
conservation  agreements  with  various 
Federal  and  State  agencies  and  private 
organizations  on  biologically  important 
portions  of  their  lands.  These 
arrangements  have  taken  a  variety  of 
forms.  They  include  partnership 
commitments  such  as  the  Puu  Makua 
and  the  two  Auwahi  Dryland  Forest 
Restoration  Partners  for  Fish  and 
Wildlife  projects  (in  cooperation  with 
USGS-BRD  and  hinded  through 
Partners  for  Fish  and  Wildlife),  wetland 
restoration/creation  (in  cooperation 
with  NRCS  and  DU),  and  the  Ka  naio 
Dry  Forest  Restoration  Project  (in 
cooperation  with  DOFAW  and  funded 
through  Partners  for  Fish  and  Wildlife 
and  section  6  of  the  Act). 

Approximately  80  percent  of 
imperiled  species  in  the  United  States 
occur  partly  or  solely  on  private  lands 
where  we  have  little  management 
authority  (Wilcove  et  al.  1996).  In 
addition,  recovery  actions  involving  the 
reintroduction  of  listed  species  onto 
private  lands  require  the  voluntary 
cooperation  of  the  landowner  (Knight 
1999;  Main  et  al.  1999;  Shogren  et  al. 
1999;  Norton  2000;  Bean  2002;  James 
2002).  Therefore,  "a  successful  recovery 
program  is  highly  dependent  on 
developing  working  partnerships  with  a 
wide  variety  of  entities,  and  the 
voluntary  cooperation  of  thousands  of 
non-Federal  landowners  and  others  is 
essential  to  accomplishing  recovery  for 
listed  species"  (Grouse  et  al.  2002). 
Because  the  Federal  government  owns 
relatively  little  land  in  the  State  of 
Hawaii,  and  because  large  tracts  of  land 
suitable  for  conservation  of  threatened 
and  endangered  species  are  owned  by 
private  landowners,  successful  recovery 
of  the  Blackburn's  sphinx  moth  and 
other  listed  species  in  Hawaii  is 
especially  dependent  upon  working 
partnerships  and  the  voluntary 
cooperation  of  non-Federal  landowners. 
Thus,  we  believe  it  is  essential  for  the 
conservation  of  Blackburn's  spfiinx 
moth  to  build  on  continued 
conservation  activities  such  as  these 
with  a  proven  partner. 

(3)  The  Benefits  of  Exclusion  Outweigh 
the  Benefits  of  Inclusion 

Based  on  the  above  considerations, 
and  consistent  with  the  direction 
provided  in  section  4(b)(2)  of  the  Act, 
we  have  determined  that  the  benefits  of 
excluding  the  Ulupalakua  Ranch 
portion  of  proposed  Unit  1  as  critical 
habitat  outweigh  the  benefits  of 


including  it  as  critical  habitat  for 
Blackburn's  sphinx  moth.  This 
conclusion  is  based  on  the  following 
analysis: 

[1]  Benefits  of  inclusion:  There  will  be 
little  Federal  regulatory  benefit  to  the 
moth  as  a  result  of  including  ranch 
property  in  the  designation  because,  as 
described  in  the  FEA  and  in  this  rule, 
there  is  a  low  likelihood  that  this 
critical  habitat  unit  will  be  negatively 
affected  to  any  significant  degree  by 
Federal  activities  requiring  section  7 
consultation.  The  designation  of  critical 
habitat  can  serve  to  educate  the  general 
public,  as  well  as  conservation 
organizations  regarding  the  potential  . 
conservation  value  of  an  area.  However, 
this  goal  has  already  been  effectively 
accomplished  through  the  identification 
of  this  area  in  the  management 
agreements  described  above.  Lastly, 
even  if  any  given  ranch  parcel  were  re- 
zoned  as  conservation  district  as  a  result 
of  the  designation,  the  FEA  concluded     . 
that  grazing  activities  would  likely 
continue.  Given  the  current  Partners  for 
Fish  and  Wildlife  agreements  between 
ourselves  and  the  landowner,  we 
believe  the  overall  regulatory  arid 
educational  benefits  of  including  the 
Ulupalakua  Ranch  lands  portion  of 
proposed  Unit  1  as  critical  habitat  are 
relatively  small. 

(2)  Benefits  of  exclusion:  Excluding 
Ulupalukua  Ranch  property  from  the 
designation  will  result  in  the 
elimination  of  uncertainty  about 
decreased  land  values  and  potential 
third  party  litigation.  Potential  costs  to 
the  landowner  resulting  from  the  need 
to  investigate  the  effect  of  designation  or 
to  contest  potential  conservation 
rezoning,  for  example,  will  be 
eliminated.  Lastly,  and  perhaps,  most- 
important  for  the  conservation  of  the 
moth,  excluding  the  properties  from 
designation  will  ensure  the  landowner's 
continued  voluntary  participation  in 
proactive  conservation  agreements  and 
partnerships  as  tlw  landowner  has 
stated  in  several  letters  to  the  Service. 

(3)  In  the  past,  Ulupalakua  Ranch  has 
cooperated  with  us,  the  State,  and  other 
organizations  to  implement  voluntary' 
conservation  activities  on  their  lands 
that  have  resulted  in  tangible 
conservation  benefits.  The  ranch  has  a 
long  history  of  participation  in 
conservation  projects  beginning  in  the 
1960s  through  the  present.  A  substantial 
amount  (approximately  10  percent)  of 
the  Ulupalakua  Ranch  portion  of 
proposed  Unit  1  is  currently  being 
managed  by  the  landowner  on  a 
voluntary  basis  to  achieve  important 
conservation  goals  and  which  directly 
benefits  numerous  native  Hawaiian 
plant  and  animal  species  including  the 
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moth.  For  example,  the  landowner  is 
currently  cooperating  with  the  Service 
and  the  State  to  restore  and  actively 
manage  approximately  324  ha  (800  ac) 
of  high  quality  habitat  for  the  moth  and 
its  host  plants. 

Simple  regulation  of  potential 
"harmful  activities"  is  not  sufficient  to 
conserve  the  Blackburn's  sphinx  moth 
on  private  lands.  Landowner 
cooperation  and  support  will  be 
required  to  prevent  its  extirpation  in 
this  area  of  Maui  and  promote  the 
recovery  of  the  moth's  host  plants  in 
this  area  due  to  the  need  to  implement 
proactive  conservation  actions  such  as 
ungulate  management,  weed  control, 
fire  suppression,  and  plant  propagation 
and  reintroduction.  This  need  for 
landowner  cooperation  is  especially 
important  because  the  Ulupalakua 
portion  of  proposed  Unit  1  is  part  of  the 
habitat  for  what  is  considered  a  core  or 
metapopulation  of  the  moth.  In  fact, 
some  portions  of  the  ranch's  property 
currently  being  fenced  and  actively 
managed  for  restoration  include  some  of 
the  highest  quality  moth  habitat 
remaining  anywhere  in  the  State.  Future 
conservation  efforts,  such  as 
maintaining  and  conserving  Blackburn's 
sphinx  moth  host  plant  habitat  in  this 
area,  will  require  the  cooperation  of 
Ulupalakua  Ranch. 

In  conclusion,  we  Hnd  that  the 
designation  of  critical  habitat  in  the 
Ulupalakua  Ranch  portion  of  proposed 
Unit  1  would  most  likely  have  a  net 
negative  conservation  effect  on  the 
recovery  and  conservation  of 
Blackburn's  sphinx  moth.  As  described 
above,  the  overall  benefits  to  this  moth 
of  a  critical  habitat  designation  for  this 
portion  of  Unit  1  are  relatively  small. 
We  conclude  there  is  a  greater 
likelihood  of  beneficial  conservation 
activities  occurring  on  this  area  of  Maui 
without  designated  critical  habitat  than 
there  would  be  with  designated  critical 
habitat  in  this  location.  We  reached  this 
conclusion  because  the  landowner  is 
more  likely  to  continue  and  increase 
their  ongoing  voluntary  conservation 
efforts  for  the  moth  and  other  listed 
species  if  their  property  is  not 
designated  as  critical  habitat.  In  fact,  the 
landowner  has  stated  in  several  letters 
to  the  Service  that  all  voluntary 
conservation  activities  will  cease  if 
ranch  property  is  designated.  Therefore, 
it  is  our  conclusion  that  the  net  beneflts 
of  excluding  this  portion  of  proposed 
Unit  1  from  critical  habitat  for  the 
Blackburn's  sphinx  moth  outweigh  the 
benefits  of  including  it. 


(4)  Exclusion  of  This  Unit  Will  Not 
Cause  Extinction  of  the  Species 

In  considering  whether  or  not 
exclusion  of  this  portion  of  proposed 
Unit  1  might  result  in  the  extinction  of 
Blackburn's  sphinx  moth,  we 
considered  the  impacts  to  the  species.  It 
is  our  conclusion  that  the  current 
partnership  agreements  developed  by 
Ulupalakua  Ranch  and  the  Service  will 
provide  more  net  conservation  benefits 
than  would  be  provided  by  designating 
the  portion  of  proposed  Unit  1  as 
critical  habitat.  These  agreements  will 
provide  tangible  proactive  conservation 
benefits  that  will  result  in  the  direct 
restoration  and  active  management  of 
324  ha  (800  ac)  of  habitat  for  the  moth 
and  its  native  host  plants  within 
proposed  Unit  1.  Specifically,  the 
benefits  will  include  the  construction  of 
exclosure  fencing  around  a  large  portion 
of  high  quality  moth  habitat,  active 
management  of  feral  ungulates  and 
nonnalive  grasses  and  weeds, 
development  of  fire  control  methods, 
and  nursery  propagation  of  the  moth's 
host  plants.  "These  benefits  will  reduce 
the  likelihood  of  the  moth's  extirpation 
in  this  area  of  Maui,  reduce  the 
likelihood  of  its  extinction,  and  increase 
its  likelihood  of  conservation  overall. 
Extinction  of  the  Blackburn's  sphinx 
moth  as  a  consequence  of  this  exclusion 
is  unlikely  because  there  are  no  known 
threats  in  this  portion  of  proposed  Unit 
1  due  to  any  current  or  reasonably 
anticipated  Federal  actions  that  might 
be  regulated  under  section  7  of  the  Act. 
Implementation  of  the  partnership 
agreements  between  the  landowner  and 
the  Service,  and  the  exclusion  of  the 
portion  of  proposed  Unit  1 ,  have  the 
highest  likelihood  of  preventing 
extinction  of  this  species  and  enhancing 
its  conservation. 

In  addition,  critical  habitat  is  being 
designated  in  other  areas  of  Maui  and 
on  the  islands  of  Hawaii,  Kahoolawe, 
and  Molokai  for  Blackburn's  sphinx 
moth.  These  other  designations  identify 
conservation  areas  for  the  maintenance 
and  expansion  of  existing  populations. 

In  summary,  the  above  analysis 
indicates  there  is  a  much  greater 
likelihood  of  the  landowner  undertaking 
conservation  actions  on  Maui  to  prevent 
extinction,  such  as  the  outplanting  of 
moth  host  plants  to  expand  and 
establish  additional  populations, 
without  the  Ulupalakua  Ranch  portion 
of  proposed  Unit  1  being  designated  as 
critical  habitat.  Therefore,  the  exclusion 
of  this  portion  of  proposed  Unit  1  will 
not  cause  extinction  and  should  in  fact 
improve  the  chances  of  conservation  for 
Blackburn's  sphinx  moth. 


Haleakala  Ranch 

Most  of  the  portion  of  proposed  Units 
1  and  2  on  Haleakala  Ranch  lands  is 
believed  to  be  occupied  habitat  for 
Blackburn's  sphinx  moth. 

The  following  analysis  describes  the 
likely  conservation  benefits  of  a  critical 
habitat  designation  compared  to  the 
conservation  benefits  without  critical 
habitat  designation.  We  paid  particular 
attention  to  the  following  issues: 
Whether  critical  habitat  designation 
would  confer  regulatory  conservation 
benefits  on  this  species;  whether  the 
designation  would  educate  members  of 
the  public  such  that  conservation  efforts 
would  be  enhanced;  and  whether  a 
critical  habitat  designation  would  have 
a  positive,  neutral,  or  negative  impact 
on  voluntary  conservation  efforts  on  this 
privately  owned  land. 

If  a  critical  habitat  designation 
reduces  the  likelihood  that  voluntary 
conservation  activities  will  be  carried 
out,  and  at  the  same  time  fails  to  confer 
a  counter-balancing  positive  regulatory 
or  educational  benefit  to  the  species, 
then  the  benefits  of  excluding  such 
areas  from  critical  habitat  outweigh  the 
benefits  of  including  them.  The  results 
of  this  type  of  evaluation  will  vary 
significantly  depending  on  the 
landowners,  geographic  areas,  and 
species  involved. 

(1)  Benefits  of  Inclusion 

On  Haleakala  Ranch  property,  critical 
habitat  was  proposed  for  Blackburn's 
sphinx  moth  on  393  ha  (972  ac)  for 
proposed  Unit  1  and  791  ha  (1,955  ac) 
for  proposed  Unit  2.  The  primary  direct 
benefit  of  inclusion  of  this  portion  of 
proposed  Units  1  and  2  as  final  critical 
habitat  would  result  from  the 
requirement  under  section  7  of  the  Act 
that  Federal  agencies  consult  with  us  to 
ensure  that  any  proposed  Federal 
actions  do  not  destroy  or  adversely 
modify  critical  habitat. 

Historically,  there  have  been  no 
formal  consultations  of  informal 
consultations  under  section  7  involving 
Haleakala  Ranch  lands,  except  the 
consultation  in  the  process  of  being 
completed  for  the  Puu  Pahu 
conservation  project  that  we  are  funding 
in  part. 

Current  and  likely  future  economic 
activities  on  the  ranch  include  cattle 
grazing,  diversified  agriculture,  eco- 
tourism,  hunting,  and  lease  of  lands  for 
cellular  phone  and  radio  transmission 
towers.  Likely  future  Federal 
involvement  includes  the  development 
of  voluntary  conservation  agreements 
between  the  ranch  and  Federal  agencies 
such  as  the  Service  and  NRCS. 
Additionally,  it  is  possible  the  ranch 
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may  apply  for  and  receive  Farm  Service 
loans  for  land  improvement  projects 
pertaining  to  agricultural  needs  or  to 
enhance  habitat  for  wild  fowl. 

As  a  result  of  this  low  level  of  Federal 
activity  on  Haleakala  Ranch,  and  after 
considering  the  likely  future  Federal 
activities  in  this  area,  it  is  our  opinion 
that  there  is  likely  to  be  a  low  number 
of  future  Federal  activities  that  would 
affect  designated  Blackburn's  sphinx 
moth  critical  habitat  on  Haleakala 
Ranch.  Even  if  a  Federal  action  is 
proposed  in  the  future,  it  would  likely 
be  subject  to  section  7  consultation 
because  of  the  presence  of  the  moth. 
The  FEA  prepared  for  this  rule  does 
discuss  the  possibility  that  a  rezoning  of 
some  lands  from  agricultural  status  to 
conservation  status  could  occur  which 
might  limit  certain  agricultural 
activities.  However,  the  FEA  concedes 
that  the  possibility  of  rezoning  of 
agricultural  lands  is  low  or  unlikely. 
Furthermore,  there  are  different  levels  of 
conservation  district  land  use 
categories,  and  in  the  event  of  a 
potential  rezoning,  activities  such  as 
grazing  would  likely  continue. 
Therefore,  we  anticipate  little  regulatory 
benefits  from  including  Haleakala 
Ranch  lands  in  critical  habitat. 

Another  possible  benefit  of  including 
these  lands  is  that  the  designation  of 
critical  habitat  can  serve  to  educate 
landowners  and  the  public  regarding  the 
potential  conservation  value  of  an  area. 
This  may  focus  and  contribute  to 
conservation  efforts  by  other  parties  by 
clearly  delineating  areas  of  high 
conservation  value  for  certain  species. 
This  outcome  would  be  important  for 
the  Blackburn's  sphinx  moth.  Any 
information  about  the  species  and  its 
habitat  that  reaches  a  wide  audience, 
including  other  parties  engaged  in 
conservation  activities,  would  be 
considered  valuable. 

However,  we  believe  we  have 
achieved  the  same  educational  benefits 
through,  ongoing  conservation  actions 
and  the  critical  habitat  designation 
process.  The  portion  of  proposed  Units 
1  and  2  that  lie  within  Haleakala  Ranch 
has  been  identified  as  essential  to  the 
conservation  of  the  Blackburn's  sphinx 
moth.  In  addition,  the  existing 
conservation  activities  being  conducted 
within  proposed  Units  1  and  2,  as  well 
as  within  other  areas  of  Haleakala 
Ranch,  by  the  Service  and  other  Federal 
agencies  (e.g.,  NRCS),  the  State,  and 
private  organizations  (e.g..  The  Nature 
Conservancy  (TNC))  demonstrates  that 
the  landowner  and  the  public  is  already 
aware  of  the  importance  of  these  areas 
for  the  conservation  of  the  moth. 

In  summary,  we  believe  that  a  critical 
habitat  designation  for  Blackburn's 


sphinx  moth  on  Haleakala  Ranch  lands 
would  provide arelatively  low  level  of 
additional  regulatory  conservation 
benefits  to  the  species.  Any  regulatory 
conservation  benefits  would  accrue 
through  the  benefit  associated  with 
section  7  consultation.  Based  on  a 
review  of  past  consultations  and 
consideration  of  the  likely  future 
activities  in  this  area,  there  is  little 
Federal  activity  expected  to  occur  on 
this  privately  owned  land  that  would 
trigger  section  7  consultation.  In 
addition,  we  believe  that  the  critTbal 
habitat  proposal  and  final  designation 
provides  some  conservation  benefits  by 
educating  the  public  on  the  site-specific 
areas  on  Maui  essential  to  the 
conservation  of  the  Blackburn's  sphinx 
moth.  Both  the  additional  regulatory 
conservation  benefits  to  the  species  and 
the  additional  educational  benefits 
appear  marginal  when  considering  the 
past  and  likely  future  conservation 
partnership  opportunities  with  this 
landowner.  Through  cooperative  and 
creative  land  restoration  activities 
which  have  occurred  and  are  likely  to 
continue  to  occur  on  the  ranch,  a 
significant  amount  of  land  (hundreds  of 
acres  or  more)  can  and  will  likely  be    . 
restored  for  the  long-term  conservation 
of  the  moth,  its  host  plant  species,  and 
other  native  Hawaiian  ecosystem 
components.  No  such  future 
conservation  partnerships  with  this 
landowner  are  likely  to  occur  if  the 
proposed  portions  of  the  ranch  are 
designated  as  outlined  by  the  landowner 
within  several  letters. 

(2)  Benefits  of  Exclusion 

Proactive  voluntary  conservation 
efforts  on  private  lands  are  necessary  to 
prevent  the  extinction  and  promote  the 
conservation  of  this  species  on  Maui 
and  other  Hawaiian  islands  (Wilcove 
and  Chen  1998;  Wilcove  etal.  1998; 
Shogren  et  al.  1999).  This  is  especially 
important  in  areas  where  species  or 
their  essential  habitat  components,  i.e., 
host  plants,  have  been  extirpated  and 
their  recovery  requires  access  and 
permission  for  reintroduction  or 
restoration  efforts.  For  example,  the 
Blackburn's  sphinx  moth's  host  plant 
species,  associated  with  proposed  Units 
1  and  2  are  either  extirpated  or  in 
decline  on  Haleakala  Ranch  lands,  and 
natural  repopulation  is  likely  not 
possible  without  human  assistance  and 
landowner  cooperation. 

Haleakala  Ranch  is  involved  in 
several  important  voluntary 
conservation  agreements,  some  of  which 
benefit  the  moth.  For  example,  in  the 
mid-1980s,  Haleakala  Ranch  Company 
sold  to  TNC  a  perpetual  conservation 
easement  that  included  over  19,000  ha 


(47,000  ac)  (Waikamoi  Preserve)  in 
order  to  protect  its  native  forest 
resources  and  watershed  from  damage 
caused  by  pigs  and  cattle.  Haleakala 
Ranch  Company  has  been  working  with 
the  Central  Maui  Soil  and  Water 
Conservation  District  to  address  soil  and 
resource  issues.  In  cooperation  with  the 
NRCS  Environmental  Quality  Incentives 
Program  (EQIP),  Haleakala  Ranch 
Company  has  been  implementing  a 
weed  control  program  that  has  been 
ongoing  for  over  80  years.  Eight  years 
ago,  the  Haleakala  Ranch  Company 
Directors  created  and  filled  a  Land 
Steward  position  in  order  to  shepherd 
conser\'ation  efforts  of  the  ranch  and 
update  the  conservation  plans  for  all 
Haleakala  Ranch  lands. 

The  Partners  for  Fish  and  Wildlife 
Puu  Pahu  agreement  was  begun  in  2001 
with  the  stated  purpose  of  protecting 
and  restoring  native  suKalpine  dry 
shrubland  including  construction  of  a 
6.9  kilometers  (km)  (4.3  miles  (mi)) 
exclosure  fence,  and  removal  of 
ungulates  within  the  area  in  order  to 
allow  the  already  semi-intact  native 
vegetation  to  regenerate.  Preser\'ation  of 
this  area  conserves  critically  endangered 
species  of  plants  and  animals  in  one  of 
Hawaii's  most  restricted  ecosystem 
types,  subalpine  dry  shrubland.  The 
agreement  is  between  Haleakala  Ranch, 
the  Service.  aniNRCS.  The  Ser\'ice  and 
NRCS  provided  funding  for  fencing 
materials  ($91,418  from  us),  and  are 
providing  technical  assistance  on  the 
conservation  of  certain  native  plants 
and  restoration  of  the  subalpine  dry 
shrubland,  whereas  Haleakala  Ranch  is 
building  the  fence  and  removing  the 
ungulates  (in-kind  cost-share  valued  at 
$28,875).  This  work  is  to  be  completed 
by  August  30,  2003.  Haleakala  Ranch 
has  also  beep  working  with  DOFAW  for 
the  past  2  years  on  an  ungulate  free 
reserve  for  native  habitat  regeneration  in 
the  Waiopae  area.  Haleakala  Ranch  is 
fencing  the  area  for  better  grazing 
management  from  the  forest  to  the 
shoreline.  These  actions  will  include 
riparian  protection  to  improve  habitat 
for  native  plants  and  watershed 
management.  The  area  contains  high- 
quality  habitat  for  both  the  moth's  lar\'al 
and  adult  stage  host  plants,  and  when 
completed,  it  would  involve  the 
conservation,  restoration,  and 
management  of  approximately  445  ha 
(1,100  ac)  of  moth  habitat. 

Through  voluntary  agreements  with 
our  Partners  for  Fish  and  Wildlife  and 
the  NRCS  Wildlife  Habitat  Incentives 
Programs  (WHIP),  and  in  cooperation 
with  the  Native  Hawaiian  Plant  Societv, 
USGS-BRD  and  DOFAW.  Haleakala 
Ranch  is  assisting  with  the  fencing  and 
exclusion  of  feral  axis  deer  in  the  Puu 
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o  Kali  project  area  (part  of  proposed 
Unit  2)  by  granting  access  to  the  area. 
Furthermore,  the  success  of  this  project, 
a  high  quality  habitat  area  for  the  moth 
and  its  host  plants,  can  be  enhanced  and 
facilitated  by  voluntary  cooperation  of 
Haleakala  Ranch.  Currently,  the  ranch  is 
planning  to  implement  similar  Are 
control,  weed,  and  ungulate 
management,  and  fence  construction 
efforts  on  its  properties  adjacent  and 
partly  surrounding  the  Puu  o  Kali 
project  area.  Additionally,  the  ranch  is 
fencing  and  excluding  feral  ungulates 
from  a  high  elevation  shrubland 
adjacent  to  Haleakala  National  Park,  for 
conservation  of  endangered  plants  and 
animals  and  habitat  protection 
purposes.  Preservation  of  both  these 
habitat  areas  conserves  critically 
endangered  species  of  plants  and 
animals  in  two  of  Hawaii's  most 
degraded  ecosystem  types.  This 
management  strategy  is  consistent  with 
the  conservation  needs  of  Blackburn's 
sphinx  moth  and  should  directly  benefit 
the  moth's  host  plant  habitat. 

In  addition,  Haleakala  Ranch  has 
informed  us  that  they  are  currently 
devising  additional  management  plans 
for  conserving  habitat,  including  that  of 
the  moth.  These  plans  include  the 
following  important  voluntary  actions 
by  Haleakala  Ranch: 

(1)  Construction  of  a  9  ha  (22  ac) 
exclosure  fence  around  Keokea  Gulch  in 
Kihei  to  reduce  sedimentation  on  the 
shoreline  and  reef,  and  to  reduce  the  fire 
hazard  in  the  area  by  using  R-1  (highest 
quality  recycled  wafer)  water  to  irrigate 
a  riparian  buffer;  exclosure  fencing  of  a 
dryland  lava  flow  in  the  Keokea  area,  in 
cooperation  with  the  Service. 
Additionally,  the  ranch  has  begun 
planning  with  the  Service  and  DOFAW 
to  fence  and  restore  a  significant  portion 
of  the  Waiopae  area  (within  proposed 
Unit  1)  for  habitat  protection  of  native 
forest  and  riparian  areas.  The  project 
would  involve  the  enclosure  and 
management  of  approximately  445  ha 
(1,100  ac)  of  high  quality  moth  habitat, 
or  approximately  30  percent  of  the 
amount  of  HaleaJiala  Ranch  lands 
proposed  for  designation. 

(2)  Control  of  feral  ungulates  that  are 
negatively  impacting  listed  and  rare 
plants,  including  the  Blackburn's 
sphinx  moth's  host  plants,  within  all  the 
currently  fenced  areas  and  plaimed 
project  areas; 

(3)  Control  of  nonnative  grasses  and 
other  fire  hazards,  and  development  of 
fire  control  measures  within  many 
project  areas  including  some  occupied 
by  the  moth;  and 

(4)  Habitat  protection  for  natural 
regeneration  of  native  flora  including 


Blackburn's  sphinx  moth  host  plants, 
within  many  of  the  fenced  project  areas. 

We  believe  that  Blackburn's  sphinx 
moth  habitat  included  within  the 
Haleakala  Ranch  portion  of  proposed 
Units  1  and  2  will  benefit  substantially 
from  these  management  actions. 
Specifically,  the  plarmed  and  current 
conservation  actions  on  approximately 
445  ha  (1,100  ac)  or  approximately  30 
percent  of  the  ranch  property  amount 
originally  proposed  should  directly 
benefit  the  moth  and  its  host  plants. 
These  benefits  include  a  reduction  in 
ungulate  browsing  and  habitat 
conversion,  a  reduction  in  competition 
with  nonnative  weeds,  a  reduction  in 
risk  of  fire,  and  the  potential  for 
reintroduction  of  moth  host  plants 
currently  extirpated  from  various  areas. 
Furthermore,  these  benefits  include 
what  is  current  or  currently  planned 
only,  additional  benefits  could  be 
derived  from  projects  not  yet  conceived. 

On  Maui,  simply  preventing  "harmful 
activities"  will  not  slow  the  extinction 
of  listed  species.  Where  consistent  with 
the  discretion  provided  by  the  Act,  we 
believe  it  is  necessary  to  provide 
incentives  to  private  landowners  to 
voluntarily  conserve  natural  resources. 
The  FEA  for  this  rule  concluded  that  the 
likelihood  of  any  particular  parcel  being 
rezoned  as  conservation  district  was 
low.  However,  the  potential  costs  of 
such  a  rezoning,  should  it  occur,  could 
entail  additional  costs  to  a  landowner. 
For  example,  a  landowner  could  be 
expected  to  spend  $50,000  to  contest  a 
rezoning,  and  a  CDUA  might  cost  as 
much  as  $100,000.  However,  the  FEA 
also  conceded  that  some  economic 
activities  such  as  grazing  would  likely 
be  permitted  to  continue  even  with  a 
conservation  district  rezoning.  Although 
the  FEA  concludes  that  the  potential 
effects  of  rezoning  are  therefore 
anticipated  to  be  low,  this  landowner 
and  other  commentdrs  nevertheless 
believe  there  is  a  risk  that  the  critical 
habitat  designation  will  result  in  the 
rezoning  of  lands,  a  decrease  in  the 
Haleakala  Ranch's  ability  to  remain 
economically  competitive  and  that  there 
is  an  increased  risk  of  third-party 
litigation.  The  landowner  has  expressed 
concern  over  these  potential  negative 
impacts  and  has  stated  in  several  letters 
that  they  would  cease  all  voluntary 
conservation  activities  on  ranch 
property.  We  believe  the  ranch's 
cooperation  on  all  current  and  planned 
future  conservation  projects  on  ranch 
property  are  necessary  to  conserve  the 
moth.  Current  and  planned  conservation 
projects  alone  could  result  in  the  direct 
restoration  and  conservation  of 
approximately  30  percent  of  the  ranch 


property  acreage  amount  proposed  for 
designation. 

As  described  earlier,  Haleakala  Ranch 
has  a  history  of  entering  into 
conservation  agreements  with  various 
Federal  and  State  agencies,  and  private 
organizations  on  important  portions  of 
their  lands.  These  arrangements  have 
taken  a  variety  of  forms.  They  include 
partnership  commitments  ranging  from 
the  Partners  for  Fish  and  Wildlife 
projects,  and  an  agreement  with 
DOFAW  to  fence  areas  in  Waiopae,  to 
weed  control  programs  with  NRCS 
WHIP,  and  a  perpetual  easement  to  TNC 
(Waikamoi  Preserve). 

We  believe  it  is  essential  for  the 
conservation  of  Blackburn's  sphinx 
moth  to  build  on  continued 
conservation  activities  such  as  these 
with  a  proven  partner.  Approximately 
80  percent  of  imperiled  species  in  the 
United  States  occur  partly  or  solely  on 
private  lands  where  we  have  little 
management  authority  (Wilcove  et  al. 
1996).  In  addition,  recovery  actions 
involving  the  reintroduction  of  listed 
species  onto  private  lands  require  the 
voluntary  cooperation  of  the  landowner 
(Knight  1999;  Main  et  al.  1999;  Shogren 
et  al.  1999;  Norton  2000;  Bean  2002; 
James  2002).  Therefore,  "a  successful 
recovery  program  is  highly  diependent 
on  developing  working  partnerships 
with  a  wide  variety  of  entities,  and  the 
voluntary  cooperation  of  thousands  of 
non-Federal  landowners  and  others  is 
essential  to  accomplishing  recovery  for 
listed  species"  (Crouse  et  al.  2002). 
Because  the  Federal  government  owns 
relatively  little  land  in  the  State  of 
Hawaii,  and  because  large  tracts  of  land 
suitable  for  conservation  of  threatened 
and  endangered  species  are  owned  by 
private  landowners,  successful  recovery 
of  the  Blackburn's  sphinx  moth  and 
other  listed  species  in  Hawaii  is 
especially  dependent  upon  working 
partnerships  and  the  voluntary 
cooperation  of  non-Federal  landowners. 

(3)  The  Benefits  of  Exclusion  Outweigh 
the  Benefits  of  Inclusion 

Based  on  the  above  considerations, 
and  consistent  with  the  direction 
provided  in  section  4(b)(2)  of  the  Act, 
we  have  determined  that  the  benefits  of 
excluding  the  Haleakala  Ranch  portion 
of  proposed  Units  1  and  2  as  critical 
habitat  outweigh  the  benefits  of 
including  it  as  critical  habitat  for 
Blackburn's  sphinx  moth.  This 
conclusion  is  based  on  the  following 
analysis: 

(1)  Benefits  of  inclusion:  There  will  be 
little  Federal  regulatory  benefit  to  the 
moth  as  a  result  of  including  ranch 
property  in  the  designation  because,  as 
described  in  the  FEA  and  in  this  rule, 
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there  is  a  low  likelihood  that  this 
critical  habitat  unit  will  be  negatively 
afi^ected  to  any  significant  degree  by 
Federal  activities  requiring  section  7 
consultation.  The  designation  of  critical 
habitat  can  serve  to  educate  the  general 
public,  as  well  as  conservation 
organizations  regarding  the  potential 
conservation  value  of  an  area.  However, 
this  goal  has  already  been  effectively 
accomplished  through  the  identification 
of  this  area  in  the  management 
agreements  described  above.  Lastly, 
even  if  any  given  ranch  parcel  were  re- 
zoned  as  conservation  district  as  a  result 
of  the  designation,  the  FEA  concluded 
that  grazing  activities  would  likely 
continue.  Given  the  current  Partners  for 
Fish  and  Wildlife  agreements  between 
ourselves  and  the  landowner,  we 
believe  the  overall  regulatory  and 
educational  benefits  of  including  the 
Haleakala  Ranch  lands  portion  of 
proposed  Units  1  and  2  as  critical 
habitat  are  relatively  small. 

(2)  Benefits  of  exclusion:  Excluding 
Haleakala  Ranch  property  from  the 
designation  will  result  in  the 
elimination  of  uncertainty  about 
decreased  land  values  and  potential 
third  party  litigation.  Potential  costs  to 
the  landowner  resulting  from  the  need 
to  investigate  the  effect  of  designation  or 
to  contest  potential  conservation 
rezoning,  for  example,  will  be 
eliminated.  Lastly,  and  perhaps,  most 
important  for  the  conservation  of  the 
moth,  excluding  the  properties  from 
designation  will  ensure  the  landowner's 
continued  voluntary  participation  in 
proactive  conservation  agreements  and 
partnerships  as  the  landowner  has 
stated  in  several  letters  to  the  Service. 

(3)  In  the  past,  Haleakala  Ranch  has 
cooperated  with  us,  the  State,  and  other 
organizations  to  implement  voluntary 
conservation  activities  on  their  lands 
that  have  resulted  in  tangible 
conservation  benefits.  Currently  only  a 
small  percentage  of  the  Haleakala  Ranch 
portion  of  proposed  Units  1  and  2  are 
being  restored  or  managed  for  the  moth. 
However,  a  substantial  amount 
(approximately  30  percent)  of  the 
ranch's  portion  of  proposed  Units  1  and 

.2  is  within  the  planning  stage  to  be 
restored  and  managed  by  the  landowner 
on  a  voluntary  basis  to  achieve 
important  conservation  goals,  and  to 
directly  benefit  numerous  native 
Hawaiian  plant  and  animal  species 
including  the  moth.  For  example,  the 
landowner  is  currently  planning  with 
the  Service  and  the  State  to  restore  and 
actively  manage  approximately  445  ha 
(1,100  ac)  of  high  quality  habitat  for  the 
moth  and  its  host  plants. 

Simple  riegulation  of  potential 
"harmful  activities"  is  not  sufficient  to 


conserve  the  Blackburn's  sphinx  moth 
on  private  lands.  Landowner 
cooperation  and  support  will  be 
required  to  prevent  its  extirpation  in 
this  area  of  Maui  and  promote  the 
recovery  of  the  moth's  host  plants  in 
this  area  due  to  the  need  to  implement 
proactive  conservation  actions  such  as 
ungulate  management,  weed  control, 
fire  suppression,  and  plant  propagation 
and  reintroduction.  This  need  for 
landowner  cooperation  is  especially 
important  because  the  Haleakala  Ranch 
portion  of  proposed  Units  1  and  2  is 
part  of  the  habitat  for  what  is  considered 
a  core  or  metapopulation  of  the  moth: 
Future  conservation  efforts,  such  as 
maintaining  and  conserving  Blackburn's 
sphinx  moth  host  plant  habitat  in  this 
area,  will  require  the  cooperation  of 
Haleakala  Ranch. 

In  conclusion,  we  find  that  the 
designation  of  critical  habitat  in  the 
Haleakala  Ranch  portion  of  proposed 
Units  1  and  2  would  most  likely  have 
a  net  negative  conservation  effect  on  the 
recovery  and  conservation  of 
Blackburn's  sphinx  moth.  As  described 
above,  the  overall  benefits  to  this  moth 
of  a  critical  habitat  designation  for  this 
portion  of  Units  1  and  2  are  relatively 
small.  We  conclude  there  is  a  greater 
likelihood  of  beneficial  conservation 
activities  occurring  within  this  area  of 
Maui  without  designated  critical  habitat 
than  there  would  be  with  designated 
critical  habitat  in  this  location.  We 
reached  this  conclusion  because  the 
landowner  is  more  likely  to  continue 
and  increase  their  ongoing  voluntary 
conservation  efforts  for  the  moth  and 
other  listed  species  if  their  property  is 
not  designated  as  critical  habitat.  In  fact, 
the  landowner  has  stated  in  several 
letters  to  the  Service  that  all  voluntary 
conservation  activities  will  cease  if 
ranch  property  is  designated.  Therefore, 
it  is  oiu  conclusion  that  the  net  benefits 
of  excluding  this  portion  of  proposed 
Units  1  and  2  from  critical  habitat  for 
the  Blackburn's  sphinx  moth  outweigh 
the  benefits  of  including  it. 

(4)  Exclusion  of  This  Unit  Will  Not 
Cause  Extinction  of  the  Species. 

In  considering  whether  or  not 
exclusion  of  this  portion  of  proposed 
Units  1  and  2  might  result  in  the 
extinction  of  Blackburn's  sphinx  moth, 
we  considered  the  impacts  to  the 
species.  It  is  our  conclusion  that  the 
current  partnership  agreements 
developed  and  planned  by  Haleakala 
Ranch  and  the  Service  will  provide 
more  net  conservation  benefits  than 
would  be  provided  by  designating  the 
portion  of  proposed  Units  1  and  2  as 
critical  habitat.  These  agreements  will 
provide  tangible  proactive  conservation 


benefits  that  may  resiflt  in  the  direct 
restoration  and  active  management  of 
445  ha  (1,100  ac)  of  habitat  for  the  moth 
and  its  native  host  plants  within 
proposed  Units  1  and  2.  Specifically, 
the  benefits  would  include  the 
construction  of  exclosure  fencing 
around  a  large  portion  of  high  quality 
moth  habitat,  active  management  of 
feral  ungulates  and  nonnative  grasses 
and  weeds,  and  development  of  fire 
control  methods.  These  benefits  will 
reduce  the  likelihood  of  the  moth's 
extirpation  in  this  area  of  Maui,  reduce 
the  likelihood  of  its  extinction,  and 
increase  its  likelihood  of  conservation 
overall.  Extinction  of  the  Blackburn's 
sphinx  moth  as  a  consequence  of  this 
exclusion  is  unlikely  because  there  are 
no  known  threats  in  this  portion  of 
proposed  Units  1  and  2  due  to  any 
current  or  reasonably  anticipated 
Federal  actions  that  might  be  regulated 
under  section  7  of  the  Act. 
Implementation  of  the  partnership 
agreements  between  the  landowner  and 
the  Service,  and  the  exclusion  of  the 
portion  of  proposed  Units  1  and  2,  have 
the  highest  likelihood  of  preventing 
extinction  of  this  species  and  enhancing 
its  conservation. 

In  addition,  critical  habitat  is  being 
designated  in  other  areas  of  Maui  and 
on  the  islands  of  Hawaii,  Kahoolawe, 
and  Molokai  for  Blackburn's  sphinx 
moth.  These  other  designations  identify 
conservation  areas  for  the  maintenance 
and  expansion  of  existing  populations. 

In  summaxN',  the  above  analysis 
indicates  there  is  a  much  greater 
likelihood  of  the  landowner  undertaking 
conservation  actions  on  Maui  to  prevent 
extinction,  such  as  the  restoration  and 
management  of  moth  host  plant  habitat, 
without  the  Haleakala  Ranch  portion  of 
proposed  Units  1  and  2  being 
designated  as  critical  habitat.  Therefore, 
the  exclusion  of  this  portion  of 
proposed  Units  1  and  2  will  not  cause 
the  species'  extinction  and  should,  in 
fact,  improve  the  chances  of 
conservation  for  Blackburn's  sphinx 
moth. 

Other  Private  Lands 

Approximately  567  acres  of  State  and 
private  land  within  two  proposed 
critical  habitat  units  (Units  5A  and  5B) 
are  excluded  because  the  economic 
impacts  of  their  inclusion  outweigh  the 
benefits  provided  by  a  designation  of 
critical  habitat.  The  economic  analysis 
indicates  that  activities  already  planned 
for  these  two  units,  including  the  State 
VOLA  master  planned  community  with 
over  1 ,000  units  of  affordable  housing, 
and  the  Kaloko  Properties  projects, 
could  incur  indirect  costs  ranging 
between  $49.9  and  $61.9  million.  While 


34752  Federal  Register /  Vol.  68.  No.  Ill /Tuesday,  June  10,  2003 /Rules  and  Regulations 


there  is  no  certainty  that  any  or  all  of 
these  indirect  costs  would  be  incurred, 
these  figures  are  illustrative  of  the  order 
of  magnitude  of  the  indirect  impacts 
that  could  occur  from  the  designation. 

(1)  Benefits  of  Inclusion 

These  areas  proposed  for 
development  or  other  uses  are  proposed 
Units  5A  and  5B.  Proposed  Unit  5A 
absent  this  exclusion  would  consist  of 
226  acres  of  State  and  private  land. 
Proposed  Unit  5B  absent  this  exclusion 
would  consist  of  232  acres  of  State  land. 
Both  units  are  unoccupied  by  the  moth. 

If  these  areas  were  designated  as 
critical  habitat,  any  Federal  agency 
which  proposed  to  approve,  fund  or 
undertake  any  action  which  might 
adversely  modify  the  critical  habitat 
would  be  required  to  consult  with  us. 
This  is  commonly  referred  to  as  a 
"Federal  nexus"  for  requiring  the 
consultation.  Since  the  areas  in  question 
are  not  occupied  by  the  plants,  this 
consultation  would  not  be  required 
absent  the  critical  habitat  designation. 

The  draft  economic  analysis  and  final 
addendum  indicate  no  projects  within 
the  areas  proposed  for  exclusion  which 
have  a  Federal  nexus,  and  thus  there  is 
no  expectation  that  there  would  be  any 
section  7  consultations  if  these  areas 
were  designated  as  critical  habitat  for 
the  moth. 

Another  possible  benefit  of  a  critical 
habitat  designation  is  education  of 
landowners  and  the  public  regarding  the 
potential  conservation  value  of  these 
areas.  This  may  focus  and  contribute  to 
conservation  efforts  by  other  parties  by 
clearly  delineating  areas  of  high 
conservation  values  for  certain  species. 
However,  we  believe  that  this 
educational  benefit  has  largely  been 
achieved.  These  units  have  already  been 
identified  through  the  draft  proposal 
and  final  designation.  In  addition,  the 
State  has  included  a  preserve  for  listed 
plants  within  its  VOLA  development 
project,  which  will  contribute  to  the 
long-term  educational  benefit  of 
conserving  the  habitat  of  listed  species. 

In  summary,  we  believe  that  a  critical 
habitat  designation  for  the  moth  on 
these  properties  would  provide  relative 
low  additional  Federal  regulatory 
benefits.  There  is  no  Federal  activity 
which  might  trigger  the  section  7 
consultation  process  for  these  species 
known  or  anticipated  for  the  lands  to  be 
excluded.  The  additional  educational 
benefits  which  might  arise  from  critical 
habitat  designation  are  largely 
accomplished  through  the  notice  and 
comments  which  accompanied  the 
development  of  this  regulation,  and  the 
proposed  critical  habitat  is  known  to  the 
landowners.  In  addition,  the  State  is 


planning  for  a  preserve  for  the  listed 
plants  within  the  VOLA  development 
which  will  provide  ongoing  educational 
benefits  regarding  the  habitat  of  listed 
species. 

(2)  Benefits  of  Exclusion 

There  are  two  development  projects 
currently  planned  within  the  pre- 
exclusion  boundaries  of  proposed  Units 
5A  and  5B  which  could  suffer 
significant  economic  impacts  due  to 
indirect  effects  of  the  critical  habitat 
designation. 

The  Housing  and  Commimity 
Development  Corporation  of  Hawaii  has 
since  1990  had  a  master-planned 
community  development  project  known 
as  "Villages  at  Laiopua"  (VOLA),  much 
of  which  is  within  the  pre-exclusion 
boundary  of  proposed  Unit  5B.  This 
includes  a  planned  570  "affordable 
housing"  homes  within  the  area 
proposed  for  designation.  The  State  of 
Hawaii  has  already  invested  $30  million 
in  infrastructure  costs,  including  roads, 
utilities,  a  High  School,  planning  and 
expanding  the  local  waste-water 
treatment  plant,  and  some  of  the  project 
has  been  constructed. 

There  are  real  but  undeterminable 
possibilities  that  designation  of  these 
areas  as  critical  habitat  would  lead  to 
loss  or  significant  restriction  of  the 
project  through  actions  not  under  th^ 
control  of  the  Federal  government  but 
resulting  from  the  critical  habitat 
designation.  These  include  redistricting 
of  land,  rezoning  and  other  regulatory 
approvals,  and  litigation  related  to  both. 

Hawaii  has  statewide  land 
classifications  of  Urban.  Rural, 
Agricultural  and  Conservation,  with 
restrictions  on  what  type  of  activities 
can  be  conducted  within  the  different 
classifications.  The  State  Department  of 
Land  and  Natural  Resources  commented 
on  this  proposal  that  they  would  be 
required  to  initiate  rezoning  of  lands 
designated  as  critical  habitat  into  the 
"Conservation"  classification,  which 
prohibits  development. 

While  there  is  a  low  probability  that 
the  State  Land  Use  Commission  would 
finally  vote  to  redistrict  the  lands 
proposed  for  the  VOLA  project,  that 
possibility  exists.  In  addition,  there 
could  well  be  litigation  designed  to 
either  force  the  Commission  to  act  or  to 
have  a  court  make  the  decision. 

The  VOLA  project  has  already  been 
troubled  by  litigation  and  defaulting 
developers;  additional  regulatory^  or 
legal  uncertainties  arising  from  this 
designation  could  well  cause  further 
delays  or  kill  the  project  altogether.  If 
this  were  to  occur,  the  Housing  and 
Commimity  Development  Corporation 
would  lose  the  $30  million  in  sunk 


costs,  and  the  affordable  housing  units 
that  would  have  been  constructed. 
Although  the  final  addendum  to  the 
economic  analysis  assigns  a  cost  to  the 
loss  of  the  affordable  imits  of  $2.7 
million,  there  could  well  be 
considerable  non-monetary  social  costs 
as  well,  particularly  inasmuch  as  the 
available  information  indicates  that 
there  are  no  other  affordable  housing 
projects  planned  within  the  next  10 
years. 

The  second  project  within  the 
excluded  areas  is  known  as  the  Kaloko 
Properties/Kaloko  Town  Center.  This 
project  has  been  underway  since  1987, 
and  covers  1,150  acres,  of  which  240,  or 
21%,  is  within  the  preexclusion 
boundary  of  the  proposed  units.  The 
xlevelopers  have  already  expended  over 
$20  million  for  infrastructure 
improvements,  engineering  and  related 
costs,  vyhich  approximately  $4.2  (by 
percentage  allocation)  is  associated  with 
the  portion  of  the  project  within  the 
proposed  critical  habitat.  This  project 
will  need  both  redistricting  from  the 
State  and  rezoning  from  the  county  for 
portions  of  the  land.  The  final 
addendum  to  the  economic  analysis 
finds  there  is  a  reasonably  foreseeable 
chance  that  the  designation  of  critical 
habitat  would  affect  this  development. 

In  the  worst-case  scenario,  the  State  or 
county  might  decide  not  to  grant  the 
discretionary  approvals  needed  for  the. 
project — redistricting  and  rezoning — or 
might  be  prevented  from  doing  so  by 
litigation.  This  could  lead  to  loss  of  the 
$4.2  million  in  sunk  costs  for  the 
portion  of  the  property  within  the 
proposed  critical  habitat,  or  of  the  entire 
$20  million  investment.  In  addition, 
there  would  be  an  estimated  loss  of 
future  profits  from  the  land  proposed  for 
inclusion  within  the  critical  habitat  of 
between  $40  to  $80  million.  Using  a 
present  value  discount,  the  loss  would 
range  between  $13  and  $25  million. 

(3)  The  Benefits  of  Exclusion  Outweigh 
the  Benefits  of  Inclusion 

The  VOLA  project  has  already  been 
troubled  by  litigation  and  defaulting 
developers;  additional  regulatory  or 
legal  uncertainties  arising  from  this 
designation  could  well  cause  further 
delays  or  kill  the  project  altogether.  If 
this  were  to  occur,  the  Housing  and 
Conununity  Development  Corporation 
would  lose  the  $30  million  in  sunk 
costs,  and  the  affordable  housing  units 
that  would  have  been  constructed. 

Although  the  final  addendum  to  the 
economic  analysis  assigns  a  cost  to  the 
loss  of  the  affordable  units  of  $2.7 
million,  there  could  well  be 
considerable  non-monetary  social  costs 
as  well,  particularly  inasmuch  as  the 
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available  information  indicates  that 
there  are  no  other  affordable  housing 
projects  planned  within  the  next  10 
years. 

We  accordingly  do  not  find  that  the 
benefits  frtim  the  designation  of  critical 
habitat  for  lands  within  the  VOLA 
project,  as  discussed  above,  exceed  the 
benefits  of  avoiding  the  possible 
economic  and  social  costs  which  could 
well  arise  from  this  designation. 

For  the  Kaloko  Properties/Kaloko 
Town  Center,  there  is  also  the  real 
possibility  that  the  designation  of 
critical  habitat  could  lead  to  loss  of 
necessary  regulatory  approvals.  This  in 
turn  could  lead  to  loss  of  the  $4.2 
million  in  sunk  costs  for  the  portion  of 
the  property  within  the  proposed 
critical  habitat,  or  of  the  entire  $20 
million  investment.  In  addition,  there 
would  be  an  estimated  loss  of  future 
profits  frt)m  the  land  proposed  for 
inclusion  within  the  critical  habitat  of 
between  $40  to  $80  million.  Using  a 
present  value  discount,  this  loss  would 
range  between  $13  and  $25  million. 
(There  could  also  be  the  loss  of  all 
project  revenues  in  the  event  the 
inability  to  utilize  the  lands  within  the 
critical  habitat  designation  caused  the 
failure  of  the  entire  project.) 

The  possibility  of  significant 
economic  impacts  to  this  project,  while 
not  certain,  clearly  exist.  As  noted 
above,  we  cannot  find  offsetting  benefits 
frt)m  the  designation  of  critical  habitat 
in  these  two  imits  which  exceed  the 
benefits  of  avoiding  these  possible 
economic  costs. 

There  are  two  other  factors  of  which 
we  take  note  but  upon  which  our 
decision  does  not  rest.  First,  in  June 
2002,  the  State  enacted  legislation 
allowing  State  entities  to  enter  into  Safe 
Harbor  agreements  and  Habitat 
Conservation  Plans  for  three  designated 
areas,  including  the  VOLA  project. 
There  were  previously  specimens  of  the 
moth's  larv^  host  plant,  which 
presumably  could  be  reintroduced. 
There  are  also  populations  of  the 
various  plants  on  which  adult  moths 
feed.  This  area  is  thus  a  candidate  for  a 
Safe  Harbor  agreement.  Absent  the 
exclusion,  it  is  highly  unlikely  the  State 
would  pursue  these  conservation 
options. 

Secondly,  the  developers  of  this 
project  contacted  us  after  the  close  of 
the  comment  period  offering  to 
imdertake  a  number  of  actions  designed 
to  provide  conservation  benefits  to  the 
species.  Specifically,  the  offer  included: 
(1)  To  set  aside  100  to  130  acres  within 
the  proposed  Unit  13;  (2)  enter  into 
good  faith  negotiations  with  the  Federal, 
State  or  county  entities  for  acquisition 
of  the  area;  (3)  agree  to  enter  into  a  Safe 


Harbor  agreement  with  us;  and  (4)  to 
enter  into  a  memorandum  of 
understanding  or  cooperative  agreement 
to  address  habitat  protection, 
monitoring  and  management  actions  for 
the  remainder  of  their  property  relating 
to  Blackburn's  sphinx  moth  and  two 
species  of  endangered  plants. 

Due  to  the  court-ordered  date  by 
which  this  designation  must  be 
completed,  we  were  unable  to  conclude 
such  an  agreement  with  the  developers 
or  to  enter  into  a  Safe  Harbor  agreement 
with  the  State  prior  to  issuing  this 
notice  and  regulation.  However,  if  we 
had  been,  these  are  the  types  of 
agreements  for  which  we  have  found  in 
other  cases  that  the  benefits  of  the 
agreement  exceed  the  benefits  of 
designation  and  thus  warrant  exclusion 
{See  previous  discussions  of  exclusions 
under  section  4(b)(2)). 

It  has  been  our  policy  not  to  make 
exclusions  under  section  4(b)(2)  based 
on  offers  of  conservation  agreements, 
and  we  are  not  doing  so  in  either  case 
here.  However,  we  find  it  highly 
unlikely  that  either  party  would  pursue 
them  absent  the  exclusions,  and  note 
the  ability  to  pursue  the  agreements  as 
a  secondary  benefit  of  the  exclusions.  A 
decision  by  the  developers  to  follow 
through  on  their  offer  and  by  the  State 
to  pursue  a  Safe  Harbor  agreement 
might  well  be  in  both  their  and  the 
species  best  interest. 

(4)  Exclusion  Will  Not  Cause  Extinction 
of  the  Species 

In  considering  whether  or  not 
exclusion  of  this  portion  of  the 
proposed  critical  habitat  might  result  in 
the  extinction  of  Blackburn's  sphinx 
moth,  we  considered  the  impacts  on  the 
species.  Given  that  the  imits  in  question 
are  imoccupied,  we  find,  based  on  all  of 
the  information  available  to  us,  that  the 
projects  proposed  for  the  areas  to  be 
excluded  will  not  adversely  impact 
existing  populations  of  the  moth. 

The  exclusions  will  provide  an 
opportimity  to  piusue  beneficial 
conservation  agreements  with  the 
landowners,  as  noted  above,  that  most 
likely  would  not  exist  without  the 
exclusions. 

Critical  habitat  for  the  moth  is  also 
designated  on  Molokai,  Maui,  and 
Kahoolawe,  and  in  other  locations  on 
the  island  of  Hawaii. 

We  accordingly  find  no  basis  for  any 
conclusion  that  these  exclusions  would 
cause  extinction  of  the  species. 

Critical  Habitat  Designation 

The  critical  habitat  areas  described 
below  constitute  oin  best  assessment  of 
the  physical  and  biological  features 
needed  for  the  conservation  of 


Blackbiun's  sphinx  moth  and  the 
special  management  needs  of  this 
species,  and  are  based  on  the  best 
scientific  and  commercial  information 
available.  We  publish  this  final  rule 
acknowledging  that  we  have  incomplete 
information  regarding  many  of  the 
primary  biological  and  physical 
requirements  for  this  species.  However, 
both  the  Act  and  the  relevant  court 
.  orders  require  us  to  proceed  with 
designation  at  this  time  based  on  the 
best  information  available.  As  new 
information  accrues,  we  may  consider 
reevaluating  the  boundaries  of  areas  that 
warrant  critical  habitat  designation. 

Descriptions  of  Critical  Habitat  Units 

The  approximate  areas  of  the 
designated  critical  habitat  by 
landownership  or  jurisdiction  are 
shown  in  Table  2. 

Critical  habitat  includes  habitat  for 
the  Blackburn's  sphinx  moth  on  the 
islands  of  Hawaii,  Kahoolawe,  Maui, 
and  Molokai.  Lands  designated  as 
critical  habitat  have  been  divided  into  9 
units.  A  brief  description  of  each  unit  is 
presented  below. 

Unit  1:  Puu  O  Kali  (Maui) 

Unit  1  consists  of  approximately 
1,604  ha  (3,965  ac)  on  State  and  private 
land,  encompassing  portions  of  the 
leeward  slope  of  Haleakala  and  adjacent 
portions  of  the  upper  southeast  isthmus. 
The  unit  is  bounded  on  the  north  emd 
the  south  by  pasture  lands,  on  the  east 
by  the  lower  slopes  of  Haleakala  below 
the  area  of  Kula,  and  on  the  west  by  the 
coastal  townof  Kihei.  Natural  features 
within  the  unit  include  widely  spread, 
remnant  dry  forest  communities,  rugged 
aa  lava  flows,  and  niunerous 
cindercones,  including  the  highly  . 
visible  Puu  O  Kali.  Vegetation  consists 
primarily  of  mixed-species  mesic  and 
dry  forest  communities  composed  of 
native  and  introduced  plants  (HHP 
1993). 

Along  with  Units  2,3,  and  4,  this  unit 
contains  what  is  probably  the  largest 
extant  Blackburn's  sphinx  moth 
population  or  metapopulation.  This  imit 
is  essential  to  the  species'  conservation 
because  it  is  occupied  and  contains  the 
native  larval  host  plant  Nothocestrum 
latifolium,  and  other  nectar-supplying 
plants  for  adult  moths.  In  addition  to 
providing  essential  habitat  for  the  Maui 
metapopulation,  areas  within  this  unit 
provide  temporary  (ephemeral)  habitat 
for  migrating  Blackburn's  sphinx  moths. 

Unit  2:  Cape  Kinau  (Maui) 

Unit  2  consists  of  approximately  603 
ha  (1,490  ac)  on  State  and  private  land,  - 
encompassing  Cape  Kinau  and  the 
entire  Ahihi-Kinau  NAR.  The  unit  is 
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bounded  on  the  north  by  Puu  Naio,  to 
the  south  by  the  ocean,  to  tne  east  by  La 
Perouse  Bay,  and  on  the  west  by  Ahihi 
Bay.  Natural  features  within  the  unit 
include  widely  spread,  remnant  dry 
forest  communities,  and  numerous 
rugged  aa  lava  flows.  Vegetation 
consists  primarily  of  mixed-species  dry 
forest  communities  composed  of  native 
and  introduced  plants,  with  smaller 
amounts  of  dry  coastal  shrubland  (HHP 
1993). 

Along  with  Units  1,3,  and  4,  this  unit 
contains  what  is  probably  the  largest 
extant  Blackburn's  sphinx  moth 
population  or  metapopulation.  This  unit 
is  essential  to  the  species'  conservation 
because  it  is  occupied  and  contains  the 
native  larval  host  plant  Notbocestmm 
latifolium.  and  other  nectar-supplying 
plants  for  adult  moths.  In  addition  to 
,  providing  essential  habitat  for  the  Maui 
metapopulation,  areas  within  this  unit 
provide  ephemeral  habitat  for  migrating 
Blackburn's  sphinx  moths. 

Unit  3:  Kanaio  (Maui)  ^ 

Unit  3  consists  of  approximately 
2,421  ha  (5,982  ac)  on  State  and  private 
land,  encompassing  portions  of  the 
leeward  slope  of  Haleakala  and  adjacent 
portions  of  the  upper  southeast  isthmus. 
The  unit  is  bounded  on  the  north  by 
pasture  lands,  to  the  south  by  ocean,  to 
the  east  by  the  Kanaio  NAR  boundary 
and  Puu  Hokukano,  and  on  the  west  by 
the  Kanaio  Homesteads  and  Cape 
Hanamanioa.  Natural  featiues  within 
the  unit  include  widely  spread,  remnant 
dry  forest  communities,  rugged  aa  lava 
flows,  and  numerous  cindercones 
including  the  highly  visible  Puu  Pimoe. 
Vegetation  consists  primarily  of  mixed- 
species  mesic  and  dry  forest 
communities  composed  of  native  and 
introduced  plants,  with  smaller 
amounts  of  dry  coastal  shrubland  (HHP 
1993). 

Along  with  Units  1,2,  and  4,  this  unit 
contains  what  is  probably  the  largest 
extant  Blackburn's  sphinx  moth 
population  or  metapopulation.  This  unit 
is  essential  to  the  species'  conservation 
because  it  is  occupied  and  contains  the 
native  larval  host  plant  Nothocestrum 
latifolium,  and  other  nectar-supplying 
plants  for  adult  moths.  In  addition  to 
providing  essential  habitat  for  the  Maui 
metapopulation,  areas  within  this  unit 
provide  ephemeral  habitat  for  migrating 
Blackburn's  sphinx  moths. 

Unit  4:  Kahikinui  (Maui) 

Unit  4  consists  of  approximately 
4,799  ha  (11,859  ac)  on  State  and  private 
land,  encompassing  portions  of  the 
leeward  slope  of  Haleakala.  The  unit  is 
bounded  on  the  northeast  by  the  1 ,525 
m  (5,000  ft)  elevation  contour  of 


Haleakala  Volcano,  to  the  south  by  the 
ocean,  to  the  east  by  Poopoo  Gulch,  and 
on  the  west  by  Lualailua  Hills.  Natural 
features  within  the  \mit  include  widely 
spread,  remnant  dry  forest  communities, 
rocky  coastline,  numerous  cindercones, 
and  some  of  the  most  recent  lava  flows 
on  Maui.  Vegetation  consists  primarily 
of  mixed-species  mesic  and  dry  forest 
communities  composed  of  native  and 
introduced  plants,  with  smaller 
amounts  of  dry  coastal  shrubland  (HHP 
1993). 

Along  with  Units  1,2,  and  3,  this  unit 
contains  what  is  probably  the  largest 
extant  Blackburn's  sphinx  moth 
population  or  metapopulation.  This  unit 
is  essential  to  the  species'  conservation 
because  it  is  occupied  and  contains  the 
native  larval  host  plant  Nothocestrum 
latifolium,  and  other  nectar;suppl)ring 
plants  for  adult  moths.  In  addition  to 
providing  essential  habitat  for  the  Maui 
metapopulation,  areas  within  this  unit 
provide  ephemeral  habitat  for  migrating 
Blackburn's  sphinx  moths. 

Unit  5:  Kanaha  Pond  (Maui) 

Unit  5  consists  of  approximately  56 
ha  (139  ac)  on  State  land,  entirely 
comprised  of  the  Kanaha  Pond  State 
Sanctuary  on  Maui.  It  is  bounded  on  the 
south  by  the  Kahului  Airport,  on  the 
north  by  the  ocean,  on  the  east  by 
coastline,  and  to  the  west  by  the  town 
of  Kahului.  Natural  features  within  the 
unit  includes  Kanaha  Pond  and  remnant 
coastal  dune  communities.  Vegetation 
consists  primarily  of  mixed-species,  dry 
coastal  shrub  land  commiinities 
composed  of  native  and  introduced 
plants,  including  nonnative  larval  host 
plants  (HHP  2000). 

Although  devoid  of  naturally 
occurring  Nothocestrum  spp.,  the  unit  is 
essential  to  the  species'  conservation 
because  it  contains  adult  Blackburn's 
sphinx  moth  primary  constituent 
elements,  and  recent  observations  of 
both  larvae  and  adults  have  been 
documented  within  the  sanctuary. 
Although  this  unit  is  lower  in  elevation 
than  areas  ciurently  containing 
Nothocestrum  plants,  the  persistent 
occurrence  of  Blackburn's  sphinx  moth 
within  the  Kanaha  Pond  State  Sanctuary 
and  other  nearby  areas  indicates  this 
site  provides  habitat  for  this  area's  moth 
population,  and  plays  an  important  role 
in  the  species'  population  dynamics. 
Based  upon  an  understanding  of  this 
species  and  other  moth  species'  flight 
capabilities  and  migrational  needs,  we 
believe  that  designation  of  this  area 
contributes  to  the  available  matrix  of 
undeveloped  habitat  necessary  as 
refugia  for  Blackburn's  sphinx  moths 
migrating  to  other  areas  of  existing 
suitable  host  plant  habitat  on  Maui  (A. 


Medeiros,  pers.  comm.  1998;  S. 
Montgomery,  pers.  comm.  2001; 
Mclntyre  and  Barrett  1992;  Roderick 
and  Gillespie  1997;  Van  Gelder  and 
Conant  1998). 

Unit  6:  Kanaha  Park  (Maui) 

Unit  6  consists  of  approximately  25 
ha  (62  ac)  of  State  land,  entirely 
comprised  of  coastal  land  on  Maui.  It  is 
bounded  on  the  south  by  the  Kahului 
Airport,  on  the  north  by  the  ocean,  on 
the  east  by  other  coastal  lands,  and 
immediately  to  the  west  by  the  Kanaha 
Pond  State  Sanctuary.  Natural  features 
within  the  unit  include  remnant  coastal 
dime  commiinities.  Vegetation  consists 
primarily  of  mixed-species,  dry  coastal 
shrub  land  communities  composed  of 
native  and  introduced  plants,  including 
nonnative  larval  host  plants  (HHP 
2000). 

We  have  no  recent  and  verified 
Blackburn's  sphinx  moth  observations 
within  this  unit.  However,  the  unit  is 
considered  essential  to  the  species' 
conservation  because  it  is  within  the 
geographical  area  occupied  by  the 
species  at  the  time  of  listing  and 
contains  the  moth's  adult  stage  primary 
constituent  elements.  Furthermore, 
recent  observations  of  both  larvae  and 
adults  have  been  dociunented  within 
the  adjacent  Kanaha  Pond  State 
Sanctuary  and  in  the  nearby  Kanaha- 
Spreckelsville  area.  Although  this  unit 
is  lower  in  elevation  than  areas 
currently  containing  Nothocestrum 
plants,  the  persistent  occurrence  of 
Blackburn's  sphinx  moth  within  the 
nearby  Kanaha  Pond  State  Sanctuary, 
and  other  nearby  areas,  indicates  this 
site  provides  habitat  for  this  area's  moth 
population  and  pUys  an  important  role 
in  the  species'  population  dynamics. 
Based  upon  an  understanding  of  this 
species  and  other  moth  species'  flight 
capabilities  and  migrational  needs,  we 
believe  that  designation  of  this  area 
contributes  to  the  available  matrix  of 
undeveloped  habitat  necessary  as 
refugia  for  adult  Blackburn's  sphinx 
moths  migrating  to  other  areas  of 
existing  suitable  host  plant  habitat  on 
Maui  in  order  to  forage  or  lay  eggs  (A. 
Medeiros,  pers.  comm.  1998;  S. 
Montgomery,  pers.  comm.  2001; 
Mclntyre  and  Barrett  1992;  Roderick 
and  Gillespie  1997;  Van  Gelder  and 
Conant  1998). 

Unit  7:  Upper  Kahoolawe  (Kahoolawe) 

Unit  7  consists  of  approximately 
1,721  ha  (4,252  ac)  on  State  land, 
encompassing  portions  of  the  upper 
elevational  contour  of  Kahoolawe, 
approximately  above  305  m  (1,000  ft)  in 
elevation.  Kahoolawe  is  located 
approximately  11  km  (6.7  mi)  south  of 
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Maui  and  is  approximately  11,655  ha 
(28,800  ac)  in  total  land  area.  Natural 
features  within  the  unit  include  the 
main  caldera,  Lua  Makika,  and  Puu 
Moaulaiki.  Vegetation  within  the  imit 
consists  primarily  of  mixed-species, 
mesic  and  dry  grass  and  shrubland 
communities  composed  of  primarily 
introduced  plants  and  some  native  plant 
species  (HHP  2000). 

This  luiit  contains  a  large  Blackburn's 
sphinx  moth  population,  which  may  or 
may  not  be  part  of  the  larger  Maui 
populations.  Adult  host  plants 
identifled  as  primary  constituent 
elements  are  numerous  within  this  area. 
Because  the  unit  is  occupied,  harbors 
adult  native  host  plants,  and  is  in  close 
proximity  to  the  large  Maui  moth 
population,  this  unit  is  essential  for 
Blackburn's  sphinx  moth  conservation 
and  would  improve  dispersal  and 
migration  corridors  and  thus  expand 
population  recniitment  potential  (P. 
Higashino,  pers.  conun.  2001). 

Unit  8:  Puuwaawaa — Hualalai  (Hawaii) 

Unit  8  consists  of  approximately 
9,954  ha  (24,597  ac)  on  State  and  private 
land,  encompassing  portions  of  the 
flows  and  northwest  slopes  of  Hualalai 
volcano  on  the  island  of  Hawaii.  It  is 
boimded  on  the  south  by  the  Kailua- 
Kona  region  and  large  expanses  of 
barren  lava  flows,  on  the  north  by 
Parker  Ranch  and  large  expanses  of 
normative  grass  lands,  to  the  east  by  the 
upper  slopes  of  Hualalai  volcano,  and  to 
the  west  by  lava  flows  and  coastal  land. 
Natural  features  within  the  imit  include 
Puuwaawaa  cindercone  and  significant 
stands  of  native  dry  forest  including  the 
adult  Blackbiun's  sphinx  moth's  nectar 
food  plants  and  large  numbers  of 
Nothocestrum  breviflorum  host  plants 
(Perry  2001).  Vegetation  consists 
primarily  of  mixed-species  mesic  and 
dry  forest  commimities  composed  of 
native  and  introduced  plants,  with 
smaller  amoimts  of  dry  coastal 
shrubland  (HHP  2000). 

This  unit  is  essential  to  the  species' 
conservation  because  frequent  and 
persistent  observations  of  both 
Blackburn's  sphinx  moth  larvae  and 
adults  throughout  this  unit  indicate  that 
Unit  8  contains  the  largest  population  of 
Blackburn's  sphinx  moth  on  the  island 
of  Hawaii.  In  addition  to  providing 
habitat  for  this  area's  population.  Unit  6 
provides  refugia  for  moths  migrating  to 
othOT  areas  of  existing  suitable  host 
plant  habitat.  As  previously  discussed, 
given  the  large  size  and  strong  flight 
capabilities  of  the  Blackburn's  sphinx 
moth,  support  for  moth  population 
linkages  requires  habitat  in  large 
contiguous  blocks  or  witliin  a  matrix  of 
undeveloped  habitat  (A.  Medeiros,  pers. 


conun.1998;  S.  Montgomery,  pers. 
comm.  2001;  Mclntyre  and  Barrett  1992; 
Roderick  and  Gillespie  1997;  Van 
Gelder  and  Conant  1998). 

Unit  9:  Kamoko  Flats — Fuukolekole 
(Molokai) 

Unit  9  consists  of  approximately 
1,256  ha  (3,105  ac)  on  State  and  private 
land,  encompassing  portions  of  the 
higher,  yet  drier  portions  of  east 
Molokai.  It  is  boimded  on  the  north  by 
wet  forests,  to  the  south  by  drier  coastal 
land,  to  the  east  by  rugged,  dry  gullies 
and  valleys,  and  to  the  west  by  dry  to 
mesic  lowland  forest.  Natural  features 
within  the  unit  include  nimierous 
forested  ridges  and  gullies.  Vegetation 
consists  primarily  of  mixed-species 
mesic  and  dry  forest  communities 
composed  of  native  and  introduced 
plants  (HHP  2000). 

This  unit  is  part  of  the  historical  rdnge 
of  the  moth.  Unit  9  is  not  known  to 
currently  contain  a  Blackburn's  sphinx 
moth  population,  but  it  does  contain 
native  Nothocestrum  host  plants, 
including  N.  longifolium  and  N. 
latifolium  (Wood  2001a),  as  well  as 
adult  native  host  plants.  Because  Unit  9 
contains  both  larval  and  adult  native 
host  plants  and  is  in  close  proximity  to 
the  large  Maui  population,  it  is  essential 
for  Blackburn's  sphinx  moth 
conservation.  It  would  allow  the  species 
to  expand  into  a  former  part  of  its 
historical  range  in  very  close  proximity 
to  its  current  range  on  the  island  of 
Maui.  Furthermore,  it  may  facilitate 
dispersal  and  provide  a  flight  corridor 
for  moths  eventually  migrating  to  the 
island  of  Oahu,  which  is  also  part  of  its 
historical  range. 

Due  to  its  proximity  to  the  island  of 
Maui  where  the  current  and  presumed 
highest  historical  concentration  of 
Blackburn's  sphinx  moth  occurred,  and 
because  this  imit  contains  currentiy  and 
historically  known  dry  and  mesic 
habitats  to  support  the  larval  and  adult 
native  host  plants,  scientists  believe  that 
the  Blackburn's  sphinx  moth  will  re- 
establish itself  on  this  unit  over  time  (F. 
Howarth,  pers.  comm.  2001). 
Furthermore,  this  unit  lacks  some  of  the 
serious  potential  threats  to  the  moth, 
three  ant,  and  one  wasp  species  [see 
Table  1).  Conserving  and  restoring 
Blackburn's  sphinx  moth  populations  in 
multiple  locations  decreases  the 
likelihood  that  the  effect  of  any  single 
alien  parasite  or  predator  or  the 
combined  pressure  of  such  species  and 
other  threats  could  result  in  the 
diminished  vigor  or  extinction  of  the 
moth.  Including  this  unit  also  reduces 
the  possibility  of  the  si>ecies'  extinction 
from  catastrophic  events  impacting  the 
existing  populations  on  other  islands. 


Designating  critical  habitat  within  this 
area  on  Molokai  is  complementary  to 
existing  and  planned  management 
activities  of  the  landowners.  The  critical 
habitat  unit  lies  within  a  larger  existing 
conservation  area  to  be  managed  for 
watershed  conservation  and  the 
conservation  of  endangered  and  rare 
species.  The  landowners,  State  and 
Federal  resource  agencies,  and  local 
citizens  groups  are  involved  with  these 
planned  natural  resource  management 
activities  on  Molokai. 

E£Eects  of  Critical  Habitat  Designation 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  or  carry  out  do  not  destroy  or 
adversely  modify  critical  habitat. 
Destruction  or  adverse  modification  of 
critical  habitat  occurs  when  a  Federal 
action  directly  or  indirectly  alters 
critical  habitat  to  the  extent  that  it 
appreciably  diminishes  the  value  of 
critical  habitat  for  the  conservation  of 
the  species.  Individuals,  organizations. 
States,  local  governments,  and  other 
non-Federal  entities  are  affected  by  the 
designation  of  critical  habitat  when 
their  actions  occur  on  Federal  lands, 
require  a  Federal  permit,  license,  or 
other  authorization,  or  involve  Federal 
funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  evaluate  their  actions  with  respect  to 
any  species  that  is  proposed  or  listed  as 
endangered  or  threatened,  and  with 
respect  to  its  critical  habitat,  if  any  is 
designated  or  proposed.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  eu^ 
codified  at  50  CFR  part  402.  Section 
7(a)(4)  of  the  Act  requires  Federal 
agencies  to  confer  with  us  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  species  proposed  for 
listing,  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  Conference  reports 
provide  conservation  recommendations 
to  assist  the  action  agency  in 
eliminating  conflicts  that  may  be  caused 
by  the  proposed  action.  The 
conservation  measures  in  a  conference 
report  are  advisory.  We  may  issue  a 
formal  conference  report,  if  requested-by 
the  Federal  action  agency.  Formal 
conference  reports  include  an  opinion 
that  is  prepared  according  to  50  CFR 
402.14,  as  if  the  species  was  listed  or    • 
critical  habitat  designated.  We  may 
adopt  the  formal  conference  report  as 
the  biological  opinion  when  the  species 
is  listed  or  critical  habitat  designated,  if 
no  substantial  new  information  or 
changes  in  the  action  alter  the  content 
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and  conclu8ion(s)  of  the  opinion  (50 
CFR  402.10(d)). 

If  a  species  is  listed  or  critical  habitat 
is  designated,  section  7(a)(2)  of  the  Act 
requires  Federal  agencies  to  ensure  that 
actions  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  action  agency  must 
enter  into  consultation  with  us.  Through 
this  consultation,  the  action  agency 
would  ensure  that  the  actions  do  not 
destroy  or  adversely  modify  critical 
habitat. 

,  Reg\dations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  under  certain  circumstances, 
including  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement,  or  control 
has  been  retained  or  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conferencing  with  us  on 
actions  for  which  formal  consultation 
has  been  completed. 

If  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  "reasonable  and  prudent 
alternatives"  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
during  consultaticHi  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  which  are  economically 
and  technologically  feasible,  and  which 
the  Director  believes  would  avoid 
destruction  or  adverse  modification  of 
critical  habitat.  Reasonable  and  prudent 
alternatives  can  vary  from  slight  project 
modifications  to  extensive  redesign  or 
relocation  of  the  project. 

Federal  activities  that  may  affect 
Blackbiun's  sphinx  moth  or  its  critical 
habitat  will  require  consultation  under 
section  7  of  the  Act.  Activities  on 
private  or  State  lands  requiring  a  permit 
from  a  Federal  agency,  such  as  a  permit 
from  the  U.S.  Army  Corps  of  Engineers 
(Corps)  under  section  404  of  the  Clean 
Water  Act  (33  U.S.C.  1344  et  seq.).  the 
Department  of  Housing  and  Urbian 
Development,  or  a  section  10(a)(1)(B) 
permit  from  us;  or  some  other  Federal 
action  (funding  or  authorization  from 
the  Federal  Highway  Administration, 
Federal  Aviation  Administration  (FAA), 
Federal  Emergency  Management  Agency 


(FEMA),  Environmental  Protection 
Agency  (EPA),  or  Department  of 
Energy);  regulation  of  airport 
improvement  activities  by  the  FAA;  and 
construction  of  communication  sites 
licensed  by  the  Federal 
Communications  Commission  (FCC)) 
will  also  continue  to  be  subject  to  the 
section  7  consultation  process.  Federal 
actions  not  affecting  listed  species  or 
critical  habitat,  and  actions  on  non- 
Federal  lands  that  are  not  federally 
funded,  authorized,  or  permitted  do  not 
require  Section  7  consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  briefly  describe  and  evaluate  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  adversely  modify  such  habitat  or 
that  may  be  affected  by  such 
designation.  We  note  that  such  activities 
may  also  jeopardize  the  continued 
existence  of  the  species. 

Activities  that,  when  carried  out, 
funded,  or  authorized  by  a  Federal 
agency,  may  directly  or  indirectly 
destroy  or  adversely  modify  critical 
habitat  include,  but  are  not  limited  to: 

(1)  Overgrazing;  maintenance  of  feral 
ungulates;  clearing  or  cutting  of  native 
live  trees  and  shrubs,  whether  by 
burning  or  mechanical,  chemical,  or 
other  means  (e.g.,  woodcutting, 
bulldozing,  construction,  road  building, 
mining,  herbicide  application); 
introducing  or  enabling  the  spread  of 
nonnative  species;  and  taking  actions 
that  pose  a  risk  of  fire; 

(2)  Recreational  activities  that 
appreciably  degrade  vegetation; 

(3)  Introducing  or  encouraging  the 
spread  of  nonnative  plant  species  into 
critical  habitat  units;  and 

(4)  Importation  of  nonnative  species 
for  research,  agricultiue,  and 
aquaculture,  and  the  release  of 
biological  control  agents  that  would 
have  unanticipated  effects  on  the  listed 
species  and  the  primary  constituent 
elements  of  its  habitat. 

If  you  have  questions  regarding 
whether  specific  activities  will  likely 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor,  Pacific  Islands  Ecological 
Services  Field  Office  (see  ADDRESSES 
section).  Requests  for  copies  of  the 
regidations  on  listed  plants  and  animals, 
and  inquiries  about  prohibitions  and 
permits  may  be  addressed  to  the  U.S. 
Fish  and  Wildlife  Service,  Branch  of 
Endangered  Species/Permits,  911  ^4E. 
11th  Ave.,  PorUand,  OR  97232-4181 
(telephone  503/231-2063;  facsimile 
503/231-6243). 


Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  the  Office  of  Management  and 
Budget  (OMB)  has  determined  that  this 
critical  habitat  designation  is  not  a 
significant  regulatory  action.  This  rule 
will  not  have  an  annual  economic  effect 
of  $100  million  or  more  or  adversely 
affect  any  economic  sector, 
productivity,  competition,  jobs,  the 
environment,  or  other  units  of 
government.  This  designation  will  not 
create  inconsistencies  with  other 
agencies'  actions  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency.  It  will  not  materially 
affect  entitiements,  grants,  user  fees, 
loan  programs,  or  the  rights  and 
obligations  of  their  recipients.  Finally, 
this  designation  will  not  raise  novel 
legal  or  policy  issues.  Accordingly, 
OMB  has  not  formally  reviewed  this 
final  critical  habitat  designation. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

Under  the  Regulatory  Flexibility  Act 
(RFA)  (as  amended  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996), 
whenever  a  Federal  agency  is  required 
to  publish  a  notice  of  rulemaking  for 
any  proposed  or  final  rule,  it  must 
prepare  and  make  available  for  public 
comment  a  regulatory  flexibility 
analysis  that  describes  the  effect  of  the 
nde  on  small  ehtitiesm,  i.e.,  small 
businesses,  small  organizations,  and 
small  governmental  jiuisdictions. 
However,  no  regulatory  flexibility 
analysis  is  required  if  the  head  of  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
SBREFA  amended  the  RFA  to  require 
Federal  agencies  to  provide  a  statement 
of  the  factual  basis  for  certifying  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities. 

Based  on  the  information  in  our 
economic  analysis  (DEA  and 
Addendiun),  we  are  certifying  that  the 
critical  habitat  designation  for 
Blackburn's  sphinx  moth  will  not  have 
a  significant  effect  on  a  substantial 
number  of  small  entities  because  a 
substantial  number  of  small  entities  are 
not  affected  by  the  designation. 

Small  entities  include  small 
organizations,  such  as  independent 
nonprofit  organizations,  and  small 
governmental  jurisdictions,  including 
school  boards  and  city  and  town 
governments  that  serve  fewer  than 
50,000  residents,  as  well  as  small 
businesses.  The  RFA/SBREFA  requires 
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that  agencies  use  the  Small  Business 
Administration's  definition  of  "small 
business"  that  has  been  codified  at  13 
CFR  121.201.  Small  businesses  include 
manufacturing  and  mining  concerns 
with  fewer  than  500  employees, 
wholesale  trade  entities  with  fewer  than 
100  employees,  retail  and  service 
businesses  with  less  than  $5  million  in 
annual  sales,  general  and  heavy 
construction  businesses  with  less  than 
$27.5  million  in  annual  business, 
special  trade  contractors  doing  less  than 
$11.5  million  in  annual  business,  and 
agricultural  businesses  with  annual 
sales  less  than  $750,000.  The  RFA/ 
SBREFA  defines  "small  governmental 
jurisdiction"  as  the  government  of  a 
city,  county,  town,  school  district,  or 
special  district  with  a  population  of  less 
than  50,000.  By  this  definition,  neither 
Maui  nor  Hawaii  County  is  a  small 
governmental  jurisdiction  because  both 
counties  had  populations  exceeding 
50,000  in  2000.  Although  certain  State 
agencies,  such  as  the  DLNR,  may  be 
affected  by  this  critical  habitat 
designation.  State  governments  are  not 
considered  small  governments,  for  the 
purposes  of  the  RFA.  SBREFA  further 
defines  "small  organization"  as  any  not 
for  profit  enterprise  that  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field. 

The  RFA/SBREFA  does  not  explicitly 
define  either  "substantial  number"  or 
"significant  economic  impact." 
Consequently,  to  assess  whether  a 
"substantial  number"  of  small  entities  is 
affected  by  this  designation.  This 
analysis  considers  the  relative  number 
of  small  entities  likely  to  be  impacted  in 
an  area.  In  addition.  Federal  courts  and 
Congress  have  indicated  that  an  RFA/ 
SBREFA  is  properly  limited  to  impacts 
to  entities  directly  subject  to  the 
requirements  of  the  regulation  (Service 
.2002).  Therefore,  entities  not  directly 
regulated  by  the  listing  or  critical 
habitat  designation  are  not  considered 
in  this  section  of  the  analysis. 

The  primar}'  projects  and  activities 
that  might  be  affected  by  the  designation 
that  could  affect  small  entities  include 
ranching  operations  and  conservation 
projects.  Our  DEA  found  that  the  only 
small  or  potentially  small  entities  that 
could  be  impacted  by  the  listing  of 
Blackburn's  sphinx  moth  and  critical 
habitat  designation  were:  (1)  Ka  Ohana 
O  Kahikinui  on  Maui  (participation  in 
residential  loan  program;  conservation 
activities:  development  of  water 
collection  system);  (2)  one  to  two 
lending  institutions  on  Maui  (loans  for 
Department  of  Hawaiian  Home  Lands 
residential  development);  and  (3)  one 
farmer  or  rancher  on  Maui,  Molokai,  or 
the  island  of  Hawaii  (participation  in 


farm  loan  programs).  The  DEA 
concluded  that  these  entities  did  not 
represent  a  substantial  number  of  small 
entities  in  their  respective  fields  or 
industries.  Because  estimated  section  7 
costs  associated  with  possible  lessee 
participation  in  the  Housing  and  Urban 
Development  loan  insurance  and 
guarantee  program  are  no  longer 
expected,  the  Addendum  estimates  that 
the  one  to  two  lending  institutions  on 
Maui  would  no  longer  be  impacted  by 
critical  habitat  designation,  and  no  new 
small  entities  were  identified  as  being 
potentially  impacted.  Thus,  the 
Addendum  concluded  that  the  critical 
habitat  designation  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  in 
Hawaii. 

These  conclusions  are  supported  by 
the  history  of  consultations  on  the 
Blackburn's  sphinx  moth.  Since  the 
species  was  listed  in  February  2000, 
there  have  been  no  formal  section  7 
consultations  and  only  five  informal 
section  7  consultations  concerning  the 
species,  specifically  on  the  island  of 
Kahoolawe  and  entirely  involved  the 
Department  of  the  Navy.  The  Navy  is 
not  a  small  entity. 

Even  where  the  requirements  of 
section  7  might  apply  due  to  critical 
habitat,  based  on  our  experience  with 
section  7  consultations  for  all  listed 
species,  virtually  all  projects — ^including 
those  that,  in  their  initial  proposed 
form,  would  result  in  jeopardy  or 
adverse  modification  determinations 
under  section  7 — can  be  implemented 
successfully  with,  at  most,  the  adoption 
of  reasonable  and  prudent  alternatives. 
These  measures  by  definition  must  be 
economically  feasible  and  within  the 
scope  of  authority  of  the  Federal  agency 
involved  in  the  consultation. 

For  these  reasons,  we  are  certifying 
that  the  designation  of  critical  habitat 
for  the  Blackburn's  sphinx  moth  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Therefore,  a  regulatory 
flexibility  analysis  is  not  required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)1 

Under  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (5  U.S.C.  86l 
et  seq.],  this  rule  is  not  a  major  rule.  Our 
detailed  assessment  of  the  economic 
effects  of  this  designation  are  described 
in  the  DEA  and  final  addendum  to  the 
economic  analysis.  Based  on  the  effects 
identified  in  these  documents,  we 
believe  that  this  rule  will  not  have  an 
effect  on  the  economy  of  $100  million 
or  more,  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers,  and 
will  not  have  significant  adverse  effects 


on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises. 
Refer  to  the  final  addendum  to  the 
economic  analysis  for  a  discussion  of 
the  effects  of  this  determination.     ■ 

Executive  Order  13211 

On  May  18,  2001.  the  President  issued 
Executive  Order  13211,  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare    ~ 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  Although 
this  rule  is  a  significant  regulatory 
action  under  Executive  Order  1 2866,  it 
is  not  expected  to  significantly  affect 
energy  production  supply  and 
distribution  facilities  because  no  energy 
production,  supply,  and  distribution 
facilities  are  included  within  designated 
critical  habitat.  Further,  for  the  reasons 
described  in  the  economic  analysis,  we 
do  not  believe  the  designation  of  critical 
habitat  for  Blackburn's  sphinx  moth  oh 
the  islands  of  Hawaii,  Kahoolawe,  Maui, 
and  Molokai  will  affect  future  energy 
production.  Therefore,  this  action  is  not 
a  significant  energy  action  and  no 
Statement  of  Energy  Effects  is  required. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  efseq.y 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.): 

(a)  For  reasons  described  in  the 
economic  analysis,  this  rule  will  not 
produce  a  Federal  mandate  on  State  or 
local  governments  or  the  private  sector 
of  $100  million  or  greater  in  any  year, 
that  is,  it  is  not  a  "significantly 
regulatory  action"  under  the  Unfunded 
Mandates  Reform  Act.  The  designation 
of  critical  habitat  imposes  no  direct 
obligations  on  State  or  local 
governments. 

(b)  This  rule  will  not  "significantly  or 
uniquely"  affect  small  governments  so  a 
Small  Government  Agency  Plan  is  not 
required.  Small  governments  will  not  be 
affected  unless  they  propose  an  action 
requiring  Federal  funds,  permits,  or 
other  authorizations.  Any  such  activities 
will  require  that  the  Federal  agency 
ensure  that  the  action  will  not  adversely 
modify  or  destroy  designated  critical 
habitat. 

Takings 

In  accordance  with  Executive  Order 
12630  ("Government  Actions  and 
Interference  with  Constitutionally 
Protected  Private  Property  Rights"),  we 
have  analyzed  the  potential  takings 
implications  of  designating  critical 
habitat  for  Blackburn's  sphinx  moth  on 
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the  islands  of  Hawaii,  Kahoolawe,  Maui, 
and  Molokai  in  a  takings  implication 
assessment.  The  takings  implications 
assessment  concludes  that  this  final  rule 
does  not  pose  significant  takings 
implications. 

Federalism 

In  accordance  with  Executive  Order 
13132,  this  final  rule  does  not  have 
significant  federalism  effects  or  impose 
substantial  direct  compliance  costs  on 
State  and  local  governments.  This 
designation  requires  Federal  agencies  to 
ensure  that  their  actions  do  not 
adversely  modify  critical  habitat:  it  does 
not  impose  direct  obligations  on  State  or 
local  governments.  A  federalism 
assessment  is  not  required.  In  keeping 
with  Department  of  Interior  policy,  we 
requested  information  from  appropriate 
State  agencies  in  Hawaii.  The  economic 
analysis  does  address  possible  impacts 
to  State  programs  (e.g.  hunting,  airport 
operations)  that  may  receive  Federal 
funding.  However,  it  does  not  conclude 
that  there  will  be  substantial  cost^  to 
those  programs  due  to  the  designation  of 
critical  habitat. 

The  designations  may  have  some 
benefit  to  these  governments,  in  that  the 
areas  essential  to  the  conservation  of  the 
moth  are  more  clearly  defined,  and  the 
primary  constituent  elements  of  the 
habitat  necessary  to  the  survival  of  this 
species  are  specifically  identified.  While 
this  definition  and  identification  do  not 
alter  where  and  what  federally 
sponsored  activities  may  occur,  they 
may  assist  these  local  governments  in 
long-range  planning,  rather  than  wauting 
for  case-by-case  section  7  consultation 
to  occur. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Department  of  the  Interior's 
Office  of  the  Solicitor  has  determined 
that  this  rule  does  not  unduly  burden 
the  judicial  system  and  does  meet  the 


requirements  df  sections  3(a)  and  3(b)(2) 
of  the  Order.  We  have  designated 
critical  habitat  in  accordance  with  the 
provisions  of  the  Endangered  Species 
Act.  The  rule  uses  standard  property 
descriptions  and  identifies  the  primary 
constituent  elements  within  the 
designated  areas  to  assist  the  public  in 
understanding  the  habitat  needs  of 
Blackburn's  sphinx  moth. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  OMB  approval  under  the 
Paperwork  Reduction  Act  is  required. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  valid  OMB  control  number. 

National  Environmental  Policy  Act 

We  have  determined  that  we  do  not 
need  to  prepare  an  Environmental 
Assessment  and/or  an  Environmental 
Impact  Statement  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act.  We  published 
a  notice  outlining  our  reason  for  this 
determination  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244).  This 
determination  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment. 

Government-to-Government 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Government-to-Govemment  Relations 
with  Native  American  Tribal 
Governments  "  (59  FR  22951)  Executive 
Order  13175  and  the  Department  of  the 
Interior's  manual  at  512  DM  2,  we 
readily  acknowledge  our  responsibility 
to  communicate  meaningfully  with 
recognized  Federal  Tribes  on  a 


govemmenl-to-govemment  basis.  We 
have  determined  that  there  are  no  Tribal 
lands  essential  for  the  conservation  of 
the  Blackburn's  sphinx  moth.  Therefore, 
designation  of  critical  habitat  for  this 
species  does  not  involve  any  Tribal 
lands. 
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List  of  Subjects  in  50  CFR  Fart  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

■  Accordingly,  we  hereby  amend  part 
17,  subchapter  B  of  chapter  I,  title  50  of 
the  Code  of  Federal  Regulations  as  set 
forth  below: 

PARTI  7— {AMENDED] 

■  1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625,  100  Stat.  3500;  unless  otherwise  noted. 

■  2.  Amend  §  17.11(h)  by  revising  the 
entry  for  "Moth,  Blackburn's  Sphinx" 
under  INSECTS  in  the  List  of 
Endangered  and  Threatened  Wildlife  to 
read  as  follows: 


§17.11 
wildlife. 


(h) 


Endangered  and  threatened 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertebrate  popu- 
lation wliere  endan- 
gered or  ttireatened 


Status      When  listed 


Critical 
tiabita 


Special 
trules 


INSECTS 


Motti.  Blaclttxjm's 
sphinx. 


Manduca  t^acMMmi     U.S.A.  (HI)  NA E 


682  17.95(1) 


NA 


■  3.  Amend  §  17.95(i)  by  adding  critical 
habitat  for  the  Blackburn's  sphinx  moth 
(Manduca  blackbumi),  in  the  same 


alphabetical  order  as  this  species  occurs 
in  §  17.11(h),  to  read  as  follows: 


§  1 7.95    Critical  habitat-fish  and  wildlife. 
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(i)  Insects. 


Blackbiun's  Sphinx  Moth  [Manduca 
blackbumi) 

(1)  Critical  habitat  units  are  depicted 
for  the  Hawaiian  islands  of  Maui, 
Kahoolawe,  Hawaii,  and  Molokai  on  the 
maps  below. 

(2)  The  primary  constituent  elements 
of  critical  habitat  for  Blackburn's  sphinx 
moth  include  specific  habitat 
components  identified  as  essential  for 
the  primary  biological  needs  of  foraging, 
sheltering,  maturation,  dispersal, 
breeding,  and  egg-laying. 

(i)  Based  on  our  current  knowledge  of 
the  species,  the  primary  constituent 
elements  required  by  Blackburn's 
sphinx  moth  larvae  for  foraging  and 
matiu-ation  are  two  larval  host  plant 
species  in  the  endemic  genus 
Nothocestrum  (N.  breviflomm  and  N. 
latifolium)  and  the  habitats  that  support 
these  plants,  i.e.,  dry  and  mesic  habitats 
between  the  elevations  of  sea  level  and 
1,525  m  (5,000  ft)  that  receive  between 


25  and  250  cm  (10  and  100  in)  of  annual 
precipitation. 

(ii)  Based  on  our  current  knowledge  of 
the  species,  the  primary  constituent 
elements  required  by  Blackburn's 
sphinx  moth  adults  for  foraging, 
sheltering,  dispersal,  breeding,  and  egg 
production  are  native  nectar-supplying 
plants,  including,  but  not  limited  to, 
Ipomoea  spp.,  Capparis  sandwichiana, 
and  Plumbago  zeylanica,  and  the 
habitats  that  support  these  plants,  i.e., 
dry  and  mesic  habitats  between  the 
elevations  of  sea  level  and  1,525  m 
(5,000  ft)  that  receive  between  25  and 
250  cm  (10  and  100  in)  of  annual 
precipitation. 

(3)  Existing  manmade  features  and 
structures  within  the  boundaries  of  the 
mapped  areas  do  not  contain  one  or 
more  of  the  primary  constituent 
elements  described  for  the  species  in 
paragraph  (2)  of  this  section,  and 
therefore,  are  not  included  in  the  critical 
habitat  designations.  These  features 
include,  but  are  not  limited  to: 
buildings;  roads;  aqueducts  and  other 


water  system  features  such  as  pumping 
stations,  irrigation  ditches,  pipelines, 
siphons,  tunnels,  water  tcuiks,  gauging 
stations  (section  in  a  stream  channel 
equipped  with  facilities  for  obtaining 
streamflow  data),  intakes,  and  wells; 
telecommunications  towers  and 
associated  structures  and  equipn;ient; 
electrical  power  transmission  lines  and 
associated  rights-of-way;  radars; 
telemetry  antermas;  missile  launch  sites; 
arboreta  and  gardens:  heiau  (indigenous 
places  of  worship  or  shrines);  airports; 
other  paved  areas;  lawns:  and  other 
rural  residential  landscaped  areas. 

(4)  Critical  habitat  units  are  described 
below.  Coordinates  are  in  UTM  Zone  4 
with  units  in  meters  using  North 
American  Datum  of  1^83  (NAD83).  The 
following  index  map  shows  the  general 
locations  of  the  9  critical  habitat  units 
designated  on  the  islands  of  Hawaii, 
Kahoolawe,  Maui,  and  Molokai. 

(i)  Note:  Map  1 — State  of  Hawaii  General 
Locations  of  Units  for  Blackburn's  Sphinx 
Moth  on  Molokai.  Maui,  Kahoolawe.  and 
Hawaii  follows: 


Molokai 


Map  1  -  State  of  Hawaii 

General  Locations  of  Units  for 

Blackburn's  Sphinx  Moth  on 

Molokai,  Maui,  Kahoolawe,  and  Hawaii 


State  of  Hawaii 

0 

^H      Final  Critical  Habitat  Units 

20  0  20  Kilometers 

20  0  20  Mies 
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(ii)  Unit  1:  Island  of  Maui.  Puu  O  Kali 
(1,604  ha:  3.965  ac): 

(A)  Unit  1  consists  of  the  following  38 
boundary  points:  Start  at  770230. 
2293671;  769969.  2293640;  769876, 
2293794;  769523.  2293779;  769444. 
2293784;  769146,  2293904;  769358. 
2294451; 769492. 2294471;  769569. 
2294563:  770123. 2294379; 770384. 
2294317;  770707.  2294517;  770169, 
2294794;  769629.  2295149; 769732, 
2295410;  770032.  2295219;  769985, 
2295371;  770360,  2295328; 769892. 
2295671;  770362.  2295705;  770578, 
2295954;  771492.  2296086;  772138. 
2296102;  772522.  2296179;  772876. 
2295933;  773384.  2295733;  773324. 
2296764;  775265.  2296040;  775041. 
2295484;  774484.  2295757;  774033. 
2294844;  774654,  2294538; 774448. 
2294006;  774392,  2292779; 773825. 
2291760;  772032.  2292639; 770772, 
2293255;  770524,  2293353;  return  to 
starting  point.    * 

(B)  Note:  Unit  1  is  depicted  below  on  Map 
2— Units  1.  2,  3,  and  4— Island  of  Maui. 

(iii)  Unit  2:  Island  of  Maui.  Cape 
Kinau  (603  ha;  1,490  ac): 

(A)  Unit  2  consists  of  the  following  36 
boundary  points:  769419,  2281688; 
769716, 2281856;  769854.  2281648; 
769726. 2281351;  769548,  2281173; 
769433. 2280683;  769312.  2280406; 
769251. 2280342;  769175.  2280353; 
769073.  2280442;  768954.  2280466; 
768791. 2280406:  768658,  2280329; 
768621.  2280282;  768645.  2279874; 
768737. 2279820;  767046.  2281800; 
767136. 2281768;  767208.  2281837; 
767139, 2281940;  767151,  2281994; 
767136.  2282020;  767607,  2282308; 
767710.  2282266;  767837.  2282318; 
767857. 2282291;  768160.  2282410; 
769380.  2282944;  769746.  2282588; 
769429,  2282400;  769103,  2282123; 


768598.  2281510;  768687, 2281391; 
768737. 2281399; 768836. 2281460. 
768738.  2279820.  Coast. 

(B)  Note:  Unit  2  is  depicted  below  on  Map 
2— Utiits  1.  2,  3.  and  4— Island  of  Maui. 

(iv)  Unit  3:  Island  of  Maui.  Kanaio 
(2.420  ha:  5,981  ac): 

(A)  Unit  3  consists  of  the  following  45 
boundary  points:  777366.  2282219; 
777421.  2281595;  777453. 2281235; 
777531. 2280334; 777588.  2279661;  - 
777719. 2278166;  770402.  2278173; 
770445.  2278268; 770936, 2279194; 
771208,  2279714;  771289,  2279691; 
771211, 2279314;  771211, 2278906; 
771368.  2278922:  771525.  2279173; 
771854.  2279424;  772011.  2279707; 
772231. 2279974;  772357.  2280335; 
772451. 2280445; 772514. 2280351; 
772561.  2280068;  772687. 2279848; 
772938.  2279801;  773221.  2279817; 
773425.  2280021; 773676. 2280335; 
773676.  2280665;  773888. 2280993; 
773606. 2281355; 774253.  2281430; 
774897. 2280433;  775340.  2281119; 
774662, 2281499;  775105,  2281701; 
775435, 2282376:  775590,  2284264; 
776004, 2284678;  776020.  2285055; 
776484, 2284998;  776553,  2285169; 
776691, 2285141:  776878.  2283402; . 
777021. 2282206;  777227.  2278017. 
Coast. 

(B)  Unit  excludes  ail  area  (1  ha;  2  ac) 
consisting  of  the  following  6  boundary 
points:  771887.  2277914;  771944. 
2277910; 771986.  2277995; 771948. 
2277989;  771909.  2277980;  771870, 
2277975. 

(C)  Note:  Unit  3  is  depicted  below  on  Map 
2 — Units  1,  2,  3,  and  4 — Island  of  Maui. 

(v)  Unit  4:  Island  of  Maui,  Kahikinui 
(4.799  ha:  11.859  ac): 

(A)  Unit  4  consists  of  the  following  79 
boundary  points:  786068,  2283893: 


786089, 
783312, 
784764, 
786198, 
786706, 
787388. 
788907. 
789534. 
786399. 
785715, 
786112, 
779720, 
779617, 
779402, 
779368, 
779427, 
779550, 
781898, 
781923, 
781902. 
782491. 
783230. 
782587. 
783721. 
784823. 
785012. 
784639. 
784385, 
787288, 
787506. 
782285. 
781651. 
782827. 
787091. 
787893. 
788105, 
788481, 
786517, 
786068. 
Coast. 


2283760 
2282399 
2282682 
2283068 
2282953 
2283424 
2284087 
2283053 
2281761 
2281039 
2280548 
2280135 
2280887 
2282377 
2282602 
2285142 
2285007 
2285373 
2284848 
2284320 
2282783 
2282514 
2283565 
2283912 
2284611 
2285109 
2285526 
2285910 
2286710 
2286804 
2285909 
2286291 
2286695 
2287913 
2286297 
2285388 
2284803 
2283943 
2283893 


782956. 
784167, 
785521, 
786227, 
786657, 
787555, 
789388, 
788185, 
785563, 
786057, 
779950, 
779703, 
779412, 
779372, 
779376, 
779549, 
780604, 
781956, 
781966, 
782032, 
782731, 
783112, 
782996, 
784941. 
785088. 
784719. 
784482. 
786498, 
787415. 
787311. 
782162. 
781569. 
786589. 
787800, 
787957, 
788261, 
788363, 
786510, 
779965, 


2282353 
2282606 
2282878 
2282882 
2283206 
2283500 
2283321 
2282559 
2281400 
2280754 
2278500 
2280237 
2282307 
2282585 
2282933 
2285133 
2285092 
2285061 
2284607 
2283672 
2282340 
2282850 
2283744 
2284106 
2284724 
2285271 
2285613 
2286367 
2286765 
2286772 
2286366 
2286457 
2287817 
2286248 
2285636 
2285257 
2284742 
2283966 
2278394 


(B)  Note:  Unit  4  is  depicted  on  Map  2 — 
Units  1,  2.  3,  and  4 — Island  of  Maui,  which 
follows: 
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A 


PoMotaaM  PdM 


Map  2  -  Units  1.2,3,  and  4-  Island  of  Ma 
Puu  O  KaU  (Unit  1),  Cape  Kinau  (Unit  2), 
Kanaio  (Unit  3),  Kahikinui  (Unit  4) 


6  Knfndsfs 


6  MlM 


Final  Critical  Habiut  Unit 


1,000  ft  Contour  Lines 
/\/  Primary  Roads 
Coastline 


(vi)  Unit  5:  Island  of  Maui,  Kanaha 
Pond  (56  ha;  139  ac): 

(A)  Unit  5  consists  of  the  following  35 
boundary  points:  Start  at  764695. 
2312624; >64849. 2312615;  765062, 
2312636:  765174,  2312639;  765226, 
2312636; 765201,  2312573;  765221, 
2312534: 765223,  2312502;  765259, 
2312452; 765291,  2312304;  765287, 
2312260; 765291,  2312223;  765281, 
2312190;  765356,  2312144;  765352, 
2312121; 765325,  2312090;  765284, 


2312093;  765213,  2312118;  765183, 
2312109:  765157, 2312091; 765106, 
2312075;  765069,  2312044;  765036, 
2312036; 764954, 2311971; 764872, 
2311927;  764845, 2311912; 764588, 
2311880: 764530,  2311946;  764474, 
2311988;  764424,  2312038;  764390, 
2312140; 764336,  2312293;  764397, 
2312539: 764542,  2312565;  764615, 
2312613;  return  to  starting  point. 

(B)  Note:  Unit  5  is  depicted  below  on  Map 
3 — Units  5  and  6 — Island  of  Maui. 


(vii)  Unit  6:  Island  of  Maui,  Kanaha 
Park  (25  ha;  62  ac): 

(A)  Unit  6  consists  of  the  following  7 
boundary  points:  766783,  2313583; 
766781. 2313351;  766330.  2313141; 
765776. 2312874; 765717, 2312838; 
765689.  2312823;  765557,  2313073. 
Coast. 

(B)  Note:  Unit  6  is  depicted  on  Map  3 — 
Units  5  and  6 — Island  of  Maui,  which 
follows: 


34762 


Federal  Register /Vol.  68,  No.  Ill /Tuesday,  June' 10,  2003 /Rules  and  Regulations 


Map3-Umt5mttd6-lslmndofMmm 
Kaimka  Pond  (Unit  5),  Kanakm  Park  (Unit  6) 


J  Final  Critica]  Habitat  Unit 

/  \ . ■•■  1 ,000  ft  Contour  Lines 
^^/ Primary  Roads 

/\/Coasamc 


(A)  Unit  7  consists  of  the  following  39 
boundary  points:  Start  at  751848. 


2276600:  751944.  2276801 
2277051; 752708.  2277402 
2277444; 752922,  2277482 
2277468; 754266.  2276996 
2276868; 754486. 2276715 


752021. 
752817. 
753039. 
754390. 
754758. 


2275711; 754871.  2275319;  754880, 


2275141; 754868.  2275021;  754822.  2274403;  751431.  2274927;  751475. 

2274844; 754523.  2273789;  754438,  2275037; 751531, 2275180;  751447, 

2273635; 754364,  2273546;  754213,  2275330; 751428.  2275366;  751291, 

2273418; 753057. 2272446;  752825.  2275543; 751032, 2275938;  751109, 

2272362; 750995. 2272184;  750869.  2276062; 751570. 2276254;  751752, 

2272206;  750787.  2272247;  749069.  2276408;  return  to  starting  point. 
2273302;  749575.  2273659;  750287.       (B)  Note:  Unit  7  is  depicted  on  Map  4— 

2273729;  750943.  2273970;  751205,  Unit  7— Island  of  Kahoolawe.  which  follows: 
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Island  ef Kahoolawe 


Pacific  Ocean 


Mv4-  Unit  7-IsimMlofKakoolmiie 
Upper  Kahooiawe 


2    KfcflMiVS 


I       I  Final  Critical  Habitat  Unit 

100  ft  Contour  Lines 

/X/"  Coastline 


(ix)  Unit  8:  Island  of  Hawaii. 
Puuwaawaa — Hualalai  (9,954  ha;  24,598 
ac): 

(A)  Unit  8  consists  of  the  following 
449  boundary  points:  Start  at  193748, 


2193379 

2193428 

2193303 

2193225 

2193213 

2193325 

2193381 

2193379: 

2193478 

2193538 

2193648 

2193710 

2194069 

2194107 

2194087 

2193957 

2193840 

2193455 

2193322 

2193182 

2193064 

2192963 

2192773 

2192499 

2192213 

2192063 

2191888 

2191837 

2191749: 

2191672 


193979,  2193518 
194091.  2193386 
194145,  2193281 
194212,  2193188 
194201,  2193260 
194227,  2193356 

194290,  2193366 
194301,  2193431 
194292,  2193504 

194291,  2193598 
194331,  2193666 
194969,  2194077 
195065,  2194098 
195172.  2194152 
195235,  2194013 
195324,  2193909; 
195441,  2193804 
195558,  2193407 
195588, 2193245 
195659,  2193134 
195682,  2192983 
195793,  2192836 
195829,  2192664 
195907,  2192445 
196079,  2192144 
196077,  2191999 
196184,  2191891 
196250,  2191837 
196280,  2191681 
196361,  2191560; 


194022, 
194109, 
194185. 
194225, 
194232, 
194266, 
194306, 
194281, 
194286, 
194328, 
194320, 
195027, 
195121, 
195231, 
195256, 
195378, 
195564, 
195590, 
195641, 
195645, 
195722, 
195838, 
195844, 
196009, 
196061, 
196121, 
196196, 
196287, 
196331", 
196379, 


2191,428; 
2191524; 
2191708; 
2191837; 
2192093; 
2192288; 
2192451; 
2192655; 
2192764; 
2192577; 
2192577; 
2192685; 
2192610; 
2192436; 
2192466; 
2192687; 
2193037; 
2193494; 
2193858; 
2194379; 
2194559; 
2194653; 
2194511; 
2194361; 
2194285; 
2194174; 
2194331; 
2194508; 
2194610; 
2194718; 
2195161; 
2194959; 
2194773; 
2194622; 
2194467; 


196414, 

196497, 

196593, 

196644, 

196576. 

196581, 

196506, 

196367, 

196452, 

196614, 

196605, 

196679, 

196804, 

196879, 

196815, 

196614, 

196094, 

195985, 

195949, 

195865, 

196050, 

196055, 

196184, 

196256, 

196334, 

196348, 

196367, 

196372, 

196385, 

196304, 

196944, 

197092. 

197179, 

197279, 

197477, 


2191446 

2191624 

2191768 

2191885 

2192195 

2192409 

2192484 

2192770; 

2192703 

2192547 

2192634 

2192667 

2192476 

2192403 

2192586 

2192809 

2193227 

2193759 

2194099 

2194469 

2194687 

2194610 

2194505 

2194337 

2194171 

2194291 

2194427 

2194578 

2194670 

2194841 

2195021 

2194830 

2194752 

2194550 

2194325 


196473, 

196494, 

196656, 

196593, 

196596, 

196566, 

196397, 

196427, 

196581, 

196623, 

196608, 

196749, 

196831, 

196885, 

196717, 

196241, 

196003, 

196088, 

195958, 

195811, 

196076, 

196109, 

196223, 

196322, 

196370, 

196379, 

196363, 

196427, 

196314, 

196831, 

196930, 

197104, 

197273, 

197361, 

197573, 


2194252 

2194115 

2193943 

2193692 

2193374 

2193392 

2193103 

2192854 

2192715 

2192586 

2192547 

2192352 

2192324 

2192141 

2192252 

2192348; 

2192439 

2192566 

2192736 

2192835 

2192924 

2192979 

2193070 

2193126 

2193290 

2193472 

2193598 

2193685 

2193748 

2193857 

2193594 

2193479 

2193252 

2193143 

2193027 


197613,  2194177 
197640,  2194033 
197697. 2193753 
197778.  2193488 
197922,  2193401 
198304,  2193109 
198518, 2192944 
198620,  2192761 
198716, 2192658 
198801,2192589 
198921,  2192493 
199101,  2192412 
199171,  2192201 
199252,  2192243 
199303, 2192291 
199243,  2192397 
199156,  2192529 
199047,  2192643 
198956,  2192786 
198931,2192888 
198819,  2192954 
198741, 2193028 
198746,  2193098 
198730,  2193180 
198609,  2193325 
198648,  2193542 
198623,  2193633 
198553,  2193675 
198442,  2193839 
198550,  2193860 
198819,  2193514 
198872,2193388 
198861,  2193199 
198935,  2193063 
199010,  2192968 


197654. 

197654, 

197750, 

197871, 

197995. 

198362, 

198584, 

198680, 

198731, 

198879, 

199051, 

199177. 

199246. 

199294, 

199225, 

199186. 

199084, 

198948. 

198949. 

198913. 

198760. 

198777. 

198718. 

198683. 

198679. 

198669. 

198602, 

198480. 

198494, 

198819. 

198882, 

198872, 

198844, 

198981, 

199103, 


34764 


Federal  Register/ Vol.  68,  No.  Ill /Tuesday.  June  10,  2003 /Rules  and  Regulations 


2193492 

: 199103 

. 2193552; 

2193608 

; 198931 

. 2193619; 

2193717 

: 198753 

, 2193867; 

2193951 

: 198805 

, 2193972; 

2193941 

: 198942 

,2193853; 

2193794 

; 199050 

. 2193829; 

2193880 

: 199029 

, 2193930; 

2193962 

; 199110 

, 2194004; 

2194133 

. 199012 

, 2194241; 

2194308 

198861 

, 2194399; 

2194485 

198862 

2194479; 

2194378 

199015 

2194329; 

2194392 

198934 

2194434; 

2194472 

198798 

2194560; 

2194672 

198749 

2194749; 

2194860 

198553 

2194937; 

2195004 

198637 

2195060; 

2195074 

198746 

2195175; 

2195256 

198707 

2195340; 

2195399 

198497 

2195417; 

2195429 

198344 

2195490: 

2195511 

198274 

2195563; 

2195584 

198172 

2195658; 

2195703 

198641 

2195878; 

2195829 

198714 

2195780; 

2195665 

198809 

2195633; 

2195626 

199047 

2195549; 

2195469 

199141 

2195427; 

2195235 

199101 

2195127; 

2194955 

199208 

2194840; 

2194675 

199270 

2194567; 

2194504 

199263 

2194437; 

2194460, 

199347 

2194479; 

2194541, 

199326 

2194591; 

2194595 

199508 

2194525; 

2194441, 

199582 

2194392; 

2194329: 

199643 

2194295; 

2194406, 

199599 

2194462; 

2194588, 

199515 

2194853; 

2195011 

199260 

2195319; 

2195434 

199235 

2195476; 

2195696 

199169 

2195847; 

2195938 

199071 

2196039; 

2196234 

199977 

2195921; 

Zl 94989 

201320 

2194454; 

2194305 

201289 

2194176; 

2193708 

201809 

2193212; 

2192751 

202713 

2192557; 

2192559: 

203007 

2192869; 

2192979: 

203136 

2192967; 

2192921: 

203197 

2192911; 

2192943 

203218 

2192991; 

2193014: 

203275 

2193130; 

2193165: 

203253 

2193224; 

2193250: 

203296 

2193248; 

2193200 

203355 

2193261; 

2193353; 

203398 

2193434; 

2193372: 

203534 

2193296; 

2193267: 

203611 

2193247; 

2193197: 

203661 

2193126; 

2193032; 

203644. 

2192994; 

199015, 

198910. 

198735. 

198889, 

199005, 

199001, 

199092, 

199025, 

198896, 

198799. 

198938, 

198987, 

198931, 

198795, 

198623, 

198550, 

198683. 

198714, 

198588. 

198402, 

198302, 

198179. 

198127. 

198662, 

198732, 

198970,- 

199075. 

199087, 

199124, 

199267. 

199260, 

199310, 

199306, 

199424, 

199522, 

199598, 

199662, 

199596, 

199368, 

199312, 

199274, 

199138, 

199663, 

200985, 

201268, 

201150, 

202487, 

202794, 

203088, 

203139, 

203224, 

203264, 

203278, 

203277, 

203321, 

203340, 

203487. 

203580, 

203631, 

203650, 

203649. 


2192943 

; 203665 

,  2192930; 

2192935 

203681 

, 2193005; 

2193038 

. 203743 

. 2193045; 

2193024 

, 203738 

. 2192991; 

2192970 

203800 

, 2192948; 

2192905 

203819 

2192867; 

2192838 

203878 

2192830; 

2192790 

203944 

2192724; 

2192680 

203951 

2192655; 

2192628 

203952 

2192587; 

2192535 

203975 

2192477; 

2192466 

204025 

2192444; 

2192404 

204086 

2192392; 

2192395 

204170 

2192417; 

2192474 

204162 

2192528; 

2192602 

204129 

2192641; 

2192714 

204046 

2192717; 

2192755 

204021 

2192835; 

2192840 

204076 

2192827; 

2192829 

204151 

2192846; 

2192835 

204283 

2192808; 

2192754 

204327 

2192655; 

2192684 

204434 

2192709; 

2192700, 

204478 

2192684; 

2192614; 

204482 

2192593; 

2192570- 

204478 

2192547; 

2192512, 

204523 

2192529; 

2192511; 

204553, 

2192479: 

2191977; 

203325 

2189871; 

2189403; 

203884 

2188867; 

2188804; 

204461 

2186966; 

2186814; 

203491 

2186573; 

2186615; 

201914 

2186332; 

2186229 

201876 

2186192; 

2186029 

201914 

2185947; 

2185871, 

201921 

2185754; 

2185830, 

201776 

2185816: 

2185534; 

201270 

2183971; 

2183478; 

194641 

2182859; 

2182952; 

194378 

2183030; 

218.3157; 

194456 

2183246: 

2183319 

194389 

2183392; 

2183400, 

195006 

2183522; 

2183574; 

195719 

2183591; 

21-83591; 

196362, 

2183670; 

2183812; 

195923, 

2185051; 

2185370; 

195527 

2186175; 

2186794; 

195333, 

2187189; 

2187388; 

195515, 

2187690; 

2187775; 

193517, 

2187814; 

2187735: 

191436, 

2188145; 

2188201; 

191330, 

2188228; 

2188413: 

191053, 

2188549; 

2188888: 

192202, 

2189030; 

2189101; 

192046. 

2189432; 

2189652; 

191926, 

2189817; 

2189918; 

191994, 

2190055; 

2190194; 

191926, 

2190322; 

2190387; 

191972, 

2190616; 

2190800; 

191953, 

2190938; 

2191094; 

191981, 

2191296; 

203692. 
203695, 
203751. 
203747, 
203810, 
203833, 
203916, 
203935. 
203968. 
203978. 
203992, 
204044, 
204133, 
204186, 
204130, 
204081, 
204022, 
204057, 
204105, 
204218, 
204311, 
204350, 
204459, 
204469, 
204485, 
204485, 
204540, 
204294, 
203670, 
203876, 
204241, 
202905, 
201935, 
201969, 
201962, 
201866, 
201838, 
200424, 
194391, 
194326. 
194375, 
194641. 
195441, 
196066. 
196372, 
195805, 
195324, 
195544, 
195450, 
192035, 
191395, 
191183, 
192020. 
192137. 
191945, 
192000, 
192009. 
191954, 
191961, 
191917. 
191943, 


2191461;  191923,  2191548;  191871, 
2191672; 191850, 2191864;  191834, 
2192269;  retimi  to  starting  point. 
(B)  This  vinit  excludes  three  areas: 
{!)  Unit  excludes  an  area  {292  ha;  723 
ac)  consisting  of  the  following  53 
boundary  points:  Start  at  194866, 
2189663;  194567, 2189462;  194355, 
2189326;  194325,  2189306;  194187, 
2189261; 193786, 2189183;  193790, 
2189211;  193677, 2189413;  193430, 
2189605; 193325,  2189528;  192941, 
2190012;  192773.  2190361;  192668, 
2190673;  192763,  2190854;  192807, 
2191149;  192721, 2191436;  192600, 
2191671;  192527, 2191928;  192513, 
2192089:  192642,  2191999;  192658, 
2191915;  192697, 2191881;  192913, 
2191886;  193004, 2191923;  193133, 
2191855; 193180, 2191784;  193280, 
2191621;  193278, 2191563;  193175, 
2191653;  193109, 2191763;  193075, 
2191789;  192949,  2191779;  192960, 
2191622;  193028,  2191556;  193012, 
2191490;  193102, 2191393;  193291, 
2191346; 193364, 2191272; 193540, 
2191230;  193782,  2191099;  193918, 
2190994;  193958. 2190933;  193989, 
2190799;  193984,  2190718;  194048, 
2190643;  194008,  2190547;  194039, 
2190466;  194149,  2190358;  194304, 
2190298;  194449,  2190177;  194695, 
2189967;  194808, 2189833;  194848, 
2189683;  return  to  starting  point. 

[2)  Unit  excludes  an  area  (15  ha;  38 
ac)  consisting  of  the  following  12 
boundary  points:  Start  at  202034, 
2189562:  202141,  2189566;  202153, 
2189649;  202308,  2189645;  202298, 
2189564;  202339,  2189548;  202329, 
2189219; 202193,  2189187;  202230, 
2189088;  202042,  2189024;  202020, 
2189151;  202024.  2189554;  Tetum  to 
starting  point. 

(3)  Unit  excludes  an  area  (11  ha;  28 
ac)  consisting  of  the  following  23 
boundary  points:  Start  at  199447, 
2195793;  199533, 2195796;  199635, 
2195736;  199639, 2195696;  199701, 
2195643;  199708, 2195591;  199713, 
2195537;  199743,  2195499;  199737, 
2195444; 199746, 2195368;  199725, 
2195312;  199732. 2195273;  199753, 
2195207;  199772, 2195162;  199732, 
2195181;  199706,  2195245;  199646, 
2195283;  199615, 2195345;  199573, 
2195368;  199509,  2195416;  199449, 
2195478;  199437, 2195611;  199430, 
2195734;  retvun  to  starting  point. 

(C)  Note:  Unit  8  is  depicted  on  Map  5-Unit 
8 — Island  of  Hawaii,  which  follows: 
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Map  5- Unit ».  Island  ofHtnma 
Pmawamwam  ^  HualaUu 


I       I  Final  Critical  Habitat  Unit 

A. ..    1,000  ft  Contour  Lines 
y^/ Primaiy  Roads 

/Ny  Coastline 


(x)  Unit  9:  Island  of  Molokai,  Kamoko   2336238;  712778,  2336365;  712783, 
Flats— Puukolekole  (1,256  ha;  3,105  ac):   2336372;  712923,  2336457;  713217, 

(A)  Unit  9  consists  of  the  following  2336633;  714333,  2337309;  714341, 

170  boundary  points:  Start  at  713960,  2337313;  715056,  2336242;  715073, 

2337883; 713787,  2337815;  713641,  2336232; 716805, 2335668;  717490, 

2337737; 713587,  2337686;  713542,  2385146; 717565,  2335112;  718350, 

2337635;  713525,  2337608;  713514,  2334490;.718276,  2333666;  717554, 

2337604;  713488,  2337574;  713275,  2332806;  717447,  2332851;  717080, 

2337497; 713260,  2337442;  713302,  2333001;  716796,  2333195;  715114, 

2337415; 713444, 2337400;  713651,  2334345; 715139,  2334491;  715684, 

2337482; 713677,  2337507;  713828,  2334688; 716000,  2334857;  715980, 

2337580;  713834,  2337585;  713841,  2334880;  715849,  2335177;  715914, 

2337587; 713989, 2337659;  714006,  2335254; 715842, 2335306;  715274, 

2337664; 714030,  2337681;  714036,  2335635; 715213,  2335636;  715076, 

2337674; 714090,  2337691;  714150,  2335749;  715046,  2335773;  714377, 

2337601;  714065,  2337490;  714169,  2335948; 714372,  2335938;  714373, 

2337531;  714182,  2337553;  714217,  2335938;  714280, 2335711;  714494, 

2337500; 714313, 2337356; 714267,  2335653; 714617, 2335594;  714901, 

2337327; 713658,  2336950;  713641,  2335519; 715544, 2335359;  715547, 

2336937;  713639,  2336938;  713638,  2335358;  715174,  2335053;  715005, 

2336937;  713592,  2336909;  713171,  2334932; 714716, 2334982;  714205, 

2337020;  713128,  2337025;  713101,  2335078;  714040,  2335127;  714024, 

2337039;  712948,  2337083;  712768,  2335088;  711244,  2336986;  711354, 

2337134; 712739, 2337127;  712714,  2337009;  71T401,  2337037;  711322, 

2337150;  712707,  2337152;  712647,  2337112; 711727,  2337380;  711733, 

2337156; 711929,  2337023;  712115,  2337403; 711948,  2337483;  712220, 

2336844;  712527,  2336930;  712811,  2337776;  712433,  2338103;  712602, 

2336772;  712314,  2336653;  712783,  2338152;  712517,  2338265;  712284, 

2336203; 712700,  2336108;  712785,  2338486; 711968,  2338683;  711759, 

2336093;  712927,  2336085;  713147,  2338845; 711681,  2338900;  711900, 

2336184;  713257,  2336224;  713265,  2338941;  711710,  2339118;  711642, 


2339123; 711579, 2339096;  711465, 
2339097;  711625,  2339356;  711763, 
2339365;  711777,  2339323;  711817, 
2339308;  711969,  2339303;  712089, 
2339324; 712130, 2339297;  712272, 
2339304;  712447,  2339115;  712346, 
2339007;  712231,  2338953;  712098. 
2338911;  712002,  2338805;  712132, 
2338664;  712392,  2338783;  712579, 
2338783;  712421,  2338675;  712279, 
2338579;  712353,  2338489;  712568, 
2338528;  712635,  2338591;  712780, 
2338508; 712777, 2338472;  712895. 
2338488; 713001, 2338534;  713003, 
2338502;  713072,  2338512;  713177, 
2338629; 713424, 2338561; 713452, 
2338533; 712978,  2338207;  712867, 
2337997;  712845,  2337873;  713121, 
2337952; 713150,  2337771;  713181,  - 
2337784;  713184,  2337801;  713189, 
2337803:  713196.  2337826;  713191, 
2337829;  713197,  2337831;  713204, 
2337853;  713303,  2337864;  713482, 
2338023;  713503,  2338044;  713520, 
2338067;  713525,  2338081;  713557. 
2338108; 713664, 2338205;  713713, 
2338254;  713731,  2338228;  return  to 
starting  point. 
(B)  This  unit  excludes  two  areas: 
[1)  Unit  excludes  an  area  (2  ha;  4  ac) 
consisting  of  the  following  5  boundary 
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points:  Start  at  712804.  2337632;  points:  Start  at  712742,  2337968; 

712923, 2337724; 712990,  2337608;  712839, 2337857;  712748,  2337850; 

712917, 2337600;  712748,  2337553;  712646, 2337870;  712632,  2337823; 

return  to  starting  point.  712481,  2337590;  712425,  2337550; 

[2]  Unit  excludes  an  area  (5  ha;  13  ac)  712313,  2337564;  712299,  2337574; 
consisting  of  the  following  10  boundary 


712360,  2337661;  retimi  to  starting 
point. 

(C)  Note:  Unit  9  is  depicted  on  Map  6-Unit 
9-Island  of  Molokai,  which  follows: 


M^  6  -  Unit  9  -  Islmitd  ofM^okai 
Kmmokm  Flats  •  hiukoUkole 


I        I  Final  Critical  Habitat  Unit 

/'•■.y  1,000  ft  Cofltour  Lines 
/\y  Primary  Roads 

/\/ Coastline 


•         •         •         •         • 


Dated:  May  30.  2003. 
Paul  Hoffinan, 

Acting  Assistant  Secretary  for  Fish  and 
W  ildlife  and  Parks. 

(FR  Doc.  03-14144  Filed  6-9-03;  8:45  am] 
MIXING  CODE  4310-55-P 


Tuesday, 
June  10,  2003 


Part  in 

Department  of 
Health  and  Human 
Services 

Centers  for  Medicare  &  Medicaid  Services 

42  CFR  Part  413 

Medicare  Program;  Prospective  Payment 
System  and  Consolidated  Billing  for 
Skilled  Nursing  Facilities— Update; 
Proposed  Rule 


34768 


Federal  Register /  Vol.  68.  No.  Ill /Tuesday,  June  10,  2003  / Proposed  Rules 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Part  413 

[CMS-1469-P2] 

RIN  0938-AI.20 

Medicare  Program;  Prospective 
Payment  System  and  Consolidated 
Billing  for  Skilled  Nursing  Facilities- 
Update 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Proposed  rule. 

summary:  In  this  proposed  rule,  we  are 
considering  an  adjustment  to  the  annual 
update  for  skilled  nursing  facilities 
(SNFs)  that  would  account  for  forecast 
errors.  In  addition,  we  are  proposing  to 
make  a  technical  correction  to  correct  a 
misspelling  in  existing  regulation  text. 
This  proposed  rule  supplements  the 
proposed  rule  that  we  published 
previously  in  the  Federal  Register  on 
May  16,  2003  (68  FR  26758),  which 
included  proposed  updates  to  the 
payment  rates  used  under  the 
prospective  payment  system  (PPS)  for 
SNFs.  for  fiscal  year  (FY)  2004,  as 
required  by  section  1888(e)  of  the  Social 
Security  Act  (the  Act),  as  amended  by 
the  Medicare,  Medicaid,  and  State 
Children's  Health  Insurance  Program 
(SCHIP)  Balanced  Budget  Refinement 
Act  of  1999  (BBRA)  and  the  Medicare. 
Medicaid,  and  SCHIP  Benefits 
Improvement  and  Protection  Act  of 
2000  (BIPA),  relating  to  Medicare 
payments  and  consolidated  billing  for 
SNFs. 

DATES:  We  will  consider  comments  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  July  7,  2003  (see  section 
VI  of  this  proposed  rule  for  a  discussion 
of  the  comment  period). 
ADDRESSES:  Mail  written  comments  (one 
original  and  three  copies)  to  the 
following  address: 

Centers  for  Medicare  &  Medicaid 
Services,  Department  of  Health  and 
Human  Services,  Attention:  CMS-1469- 
P2,  P.O.  Box  8013,  Baltimore,  MD 
21244-8013. 

If  you  prefer,  you  may  deliver  your 
written  comments  (one  original  and 
three  copies)  to  one  of  the  following 
addresses: 

Hubert  H.  Humphrey  Building,  Room 
443-G,  200  Independence  Avenue, 
SW. .  Washington.  DC  20201 ,  or 
Centers  for  Medicare  &  Medicaid 


Services.  Room  C5-14-03.  7500 

Sectuity  Boulevard,  Baltimore.  MD 

21244-8013. 

Comments  mailed  to  those  addresses 
designated  for  courier  delivery  may  be 
delayed  and  could  be  considered  late. 
Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  Please 
refer  to  file  code  CMS-1469-P2  on  each 
comment.  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  this  document,  in  Room  C5-12-08  of 
the  Centers  for  Medicare  &  Medicaid 
Services,  7500  Security  Boulevard, 
Baltimore,  Maryland,  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
4  p.m.  Please  call  (410)  786-7197  to 
make  an  appointment  to  view 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  Heffler,  (410)  786-1211  (for 
information  related  to  the  SNF  Market 
Basket  Index  and  forecast  error 
adjustments).  Bill  Ullman,  (410)  786- 
5667,  and  Sheila  Lambowitz.  (410)  786- 
7605  (for  general  information). 
supplementary'information:  To  assist 
readers  in  referencing  sections 
contained  in  this  document,  we  are 
providing  the  following  Table  of 
Contents. 

Table  of  Contents 

I.  Background  and  Purpose  of  this  Proposed 

Rule 

II.  Proposed  Adjustment  to  the  Annual 

Update  to  Account  for  Forecast  Error  in 
the  SNF  Market  Basket 

A.  Background 

B.  Possible  Approaches 

C.  SNF  Market  Basket  Forecast  Error  for 
FYs  2000  through  2002 

D.  Process  for  Adjusting  for  SNF  Market 
Basket  Forecast  Error 

III.  Solicitation  of  Comments  on  Quality  of 

Care  Efforts  under  SNF  PPS 

IV.  Provisions  of  the  Proposed  Rule 

V.  Collection  of  Information  Requirements 

VI.  Response  to  Public  Comments 

VII.  Regulatory  Impact  Analysis 

Regulation  Text 

I.  Background  and  Purpose  of  this 
Proposed  Rule 

Annual  updates  to  the  prospective' 
payment  system  (PPS)  rates  are  required 
by  section  1888(e)  of  the  Social  Security 
Act  (the  Act),  as  amended  by  the 
Medicare,  Medicaid,  and  State 
Children's  Health  Insurance  Program 
(SCHIP)  Balanced  Budget  Refinement 
Act  of  1999  (BBRA,  Pub.  L.  106-113). 
and  the  Medicare,  Medicaid,  and  SCHIP 
Benefits  Improvement  and  Protection 
Act  of  2000  (BIPA,  Pub.  L.  106-554), 
relating  to  Medicare  payments  and 
consolidated  billing  for  SNFs. 


On  May  16,  2003,  we  pubUshed  in  the 
Federal  Register  a  proposed  rule  (68  FR 
26758)  in  connection  with  the  Medicare 
PPS  for  skilled  nursing  facilities  (SNFs). 
The  proposed  nUe  included  updated 
payment  rates  for  fiscal  year  (FY)  2004, 
as  well  as  a  number  of  proposed 
revisions  and  technical  corrections  to 
the  associated  regulations.  We  are  now 
publishing  this  supplemental  proposed 
rule  in  order  to  propose  an  additional 
possible  change,  concerning  the 
regulations  in  42  CFR  413.337(d)(2)  for 
determining  the  annual  update  to  the 
SNF  payment  rates.  Specifically,  we  are 
considering  an  adjustment  that  would 
account  for  forecast  error.  In  addition, 
we  propose  to  make  a  technical 
correction  to  correct  a  misspelling  in  the 
existing  regulation  text  at  §  413.345. 

We  note  that  the  issue  of  establishing 
an  adjustment  to  account  for  forecast 
error  is  one  that  we  have  considered 
previously.  To  date,  we  have  not 
implemented  such  an  adjustment, 
because  we  were  concerned  that  it 
might  tend  to  detract  from  the 
prospective  nature  of  the  SNF  payment 
system.  Additionally,  we  note  that,  in 
the  past,  our  evaluation  of  a  possible 
adjustment  to  account  for  forecast  error 
has  not  taken  place  in  isolation,  but 
rather,  within  the  broader  context  of 
considering  the  possibility  of 
developing  a  SNF-specific  update 
framework,  which  would  keep  track  of 
the  various  factors  that  affect  costs  and 
payment  per  case.  This  would  include 
not  only  the  market  basket,  but  also 
other  factors  as  well,  such  as 
productivity  changes,  intensity  changes, 
and  adjustment  for  case-mix  creep.  For 
example,  the  May  12. 1998  interim  final 
rule  on  the  SNF  PPS  (63  FR  26293) 
discussed  the  possibility  of  adopting  a 
forecast  error  adjustment,  similar  to  the 
one  employed  in  the  existing  update 
framework  for  the  inpatient  hospital 
PPS: 

We  are  considering  a  mechanism  to  adjust 
future  SNF  PPS  rates  for  forecast  errors. 

*  •   *  In  any  given  year,  there  may  be 
unanticipated  price  fluctuations  that  may 
result  in  differences  between  the  actual 
increases  in  prices  faced  by  SNFs  and  the 
forecast  used  in  calculating  the  update 
factors. 

We  further  noted  that  if  such  a 
mechanism  were  adopted. 

*  *   *  an  adjustment  would  be  made  only  if 
the  forecasted  market  basket  percentage 
change  for  any  year  differs  from  the  actual 
percentage  change  by  0.25  percentage  points 
or  more.  There  would  be  a  2-year  lag  between 
the  forecast  and  the  measurement  of  the 
forecast  error.  Thus,  for  example,  we  would 
adjust  for  an  error  in  forecasting  the  1997 
market  basket  percentage  used  to  compute 
the  PPS  rates  effective  with  this  interim  final 
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rule  through  an  adjustment  to  the  fiscal  year 
1999  update  to  the  SNF  PPS  rates. 

As  noted  in  the  May  12, 1998  interim 
final  rule,  the  existing  update 
framework  for  the  inpatient  hospital 
capital  PPS  already  includes  an 
adjustment  to  account  for  forecast  error 
(see  the  regulations  at 
§412.308(c)(l)(ii)).  The  update 
framework  for  the  inpatient  hospital 
operating  PPS  includes  a  similar 
forecast  error  adjustment  as  well. 
However,  the  latter  framework  serves  as 
the  basis  for  making  a  recommendation 
to  the  Congress.  wUch  then  establishes 
the  actual  update  amount  for  the 
operating  PPS  through  legislation.  In  the 
context  of  discussing  a  possible  update 
framework  for  the  SNF  PPS  in  the  FY 
2002  proposed  rule  published  on  May 
10,  2001  (66  FR  24018  through  24019), 
we  observed  that  in  this  existing  update 
framework, 

a  forecast  error  adjustment  has  typically  been 
.  included,  to  reflect  that  the  updates  are  set 
prospectively  and  some  degree  of  forecast 
error  is  inevitable.  In  the  case  of  the  inpatient 
hospital  PPS,  this  adjustment  is  made  on  a 
two-year  lag  and  only  if  the  error  exceeds  a 
defined  threshold  (0.25  percentage  points). 

Further,  in  the  FY  2002  final  rule 
published  on  July  31,  2001  (66  FR 
39586).  one  commenter  specifically 
suggested  establishing  a  mechanism  in 
the  SNF  PPS  to  account  for  forecast 
error.  In  response,  we  noted  that  the 
development  of  a  SNF-specific  update 
framework  "*  *  *  would  give  us  the 
ability  to  factor  in  a  forecast  error 
adjustment  in  our  recommendation  for 
an  update  to  SNF  payments." 

As  the  preceding  discussion  indicates, 
our  consideration  of  adopting  a 
mechanism  for  making  forecast  error 
adjustments  has,  to  date,  occiured 
exclusively  within  the  broader  context 
of  developing  a  SNF-specific  update 
framework,  where  the  end  result  would 
be  solely  a  recommendation  to  the 
Congress,  rather  them  an  actual 
adjustment  to  the  payment  rates. 
However,  it  might  also  be  possible  to  . 
establish  a  forecast  error  adjustment 
mechanism  independently  as  a  separate 
initiative,  as  we  discuss  in  the  following 
sections  of  this  proposed  rule. 

n.  Proposed  Adjustment  to  the  Annual 
Increase  in  the  SNF  Market  Basket 
Index  Amount  to  Account  for  Forecast 
Error 

A.  Background 

Since  the  implementation  of  the  SNF 
PPS  in  July  1998,  annual  updates  to  the 
national  PPS  rate  have  been  based  on 
the  forecasted  percent  change  in  the 
SNF  market  basket  for  the  upcoming 
fiscal  year.  The  SNF  market  basket  was 


described  in  detail  in  the  interim  final 
rule  that  we  published  on  May  12,  1998 
(63  FR  26289),  and  in  the  final  rule 
published  on  July  31,  2001  (65  FR 
39581).  The  use  of  a  forecasted  market 
basket  percent  change  is  consistent  with 
section  1888(e)(5)  of  the  Act,  which 
directs  us  to  establish  a  market  basket 
index  for  SNFs  that  "*   *   *  reflects 
changes  over  time  in  the  prices  of  an 
appropriate  mix  of  goods  and  services" 
included  in  covered  SNF  services,  and 
to  calculate  the  percentage  change  in 
that  index  from  the  midpoint  of  the 
prior  fiscal  year  to  the  midpoint  of  the 
current  one.  It  is  also  consistent  with 
the  methodology  used  for  other 
prospective  payment  systems,  most 
notably  the  inpatient  hospital  PPS. 

The  forecast  of  the  SNF  market  basket 
percent  change  for  the  upcoming  fiscal 
year  is  based  on  data  that  are  available    . 
when  the  final  rule  is  developed.  This 
generally  means  that  historical  data  that 
are  available  through  the  first  quarter  of 
the  current  calendar  year  are  used  to 
develop  forecasts  for  the  upcoming 
fiscal  year.  For  example,  the  SNF  market 
basket  percent  change  for  the  FY  2003 
payment  update  was  forecast  in  June 
2002.  with  historical  data  available 
through  the  first  quarter  of  2002.  We 
purchase  the  forecasts  of  the  individual 
price  series  in  the  SNF  market  basket 
from  a  leading  macroeconometric 
forecasting  firm,  Global  Insights,  Inc. 
We  define  the  SNF  market  basket 
forecast  error  as  the  difference  in  the 
forecasted  percent  change  in  the  SNF 
market  basket  and  the  actual  percent 
change  in  the  SNF  market  basket  for  a 
given  period,  generally  the  fiscal  year. 

Upon  further  consideration  of  the 
language  of  the  statute  and  consistent 
with  the  use  of  a  forecast  to  calculate 
the  market  basket  percentage  under 
section  1888(e)(5)  of  the  Act,  we  beli6ve 
that  the  statute  provides  us  with 
authority  to  make  adjustments  to  the 
update  to  the  SNF  per  diem  amount 
computed  under  section 
1888(e)(4)(E)(ii)(IV)  of  the  Act  to  adjust 
for  differences  in  the  forecasted  percent 
change  in  the  SNF  market  basket  and 
the  actual  percent  change  in  the  SNF 
market  basket,  determined  on  the  basis 
of  later  acquired,  actual  data.  Pursuant 
to  section  1888(e)(4)(E)(ii)(IV)  of  the 
Act,  the  SNF  market  basket  percentage 
calculated  by  the  Secretary  is  used  to 
update  the  per  diem  rate  computed  for 
the  prior  fiscal  year  in  order  to 
determine  the  unadjusted  Federal  per 
diem  rates  to  be  applied  during  the 
upcoming  fiscal  year.  Consistent  with 
section  1888(e)(4)(H)(i)  of  the  Act, 
before  August  1,  the  Secretary  shall 
publish  in  the  Federal  Register  "the 
unadjusted  Federal  per  diem  rate's  to  be 


applied  to  days  of  covered  skilled 
nursing  facility  services  furnished 
during  the  fiscal  year."  There  is, 
however,  no  requirement  that  this 
published  figure  be  used  for  purposes  of 
computing  the  payment  rate  for  the 
following  fiscal  year.  Rather,  the  annual 
update  to  the  SNF  per  diem  rate  is  equal 
to  "the  rate  computed  for  the  previous 
fiscal  year  increased  by  the  skilled 
nursing  facility  market  basket 
percentage  change  for  the  fiscal  year 
involved"  (section  1888(e)(4)(E)(ii)(IV) 
of  the  ActJ.  Accordingly,  we  believe  the 
language  of  these  provisions  supports  an 
interpretation  of  the  Act  in  which  the 
payment  rate  for  a  fiscal  year  can  be 
computed  again  after  the  end  of  a  fiscal 
year  to  reflect  later  acquired,  actual  data 
regarding  changes  in  the  market  basket, 
and  that  this  recomputed  rate  could 
then  be  used  in  determining  updates  to 
the  SNF  payment  rate  for  the 
subsequent  fiscal  year.  Because  the 
payment  rates  to  be  applied  during  a 
fiscal  year  are  the  rates  that  are 
published  in  the  Federal  Register  by  the 
August  1  preceding  the  start  of  the  fiscal 
year,  (see  section  1888(e)(4)(H)(i)  of  the 
Act),  any  such  adjustments  would  be 
made  for  FY  2004  cmd  subsequent  years. 

B.  Possible  Approaches 

We  believe  that  establishing  an 
adjustment  for  forecast  error  in  prior 
years  could  help  to  further  ensure  that 
the  payment  rates  appropriately  reflect 
changes  over  time  in  the  price  of  goods 
and  Services.  However,  it  is  important  ta 
consider  certain  additional  factors  in 
evaluating  the  feasibility  of  such  an 
approach.  In  order  to  ensure  that  any 
such  adjustment  reflects  actual  market 
conditions  accurately,  it  is  absolutely 
essential  that  the  adjustment  be  applied 
uniformly — not  only  in  those  instances 
where  the  forecasted  percent  change  is 
lower  than  the  actual  percent  change  (as 
has  been  the  case  up  to  this  point  imder 
the  SNF  PPS),  but  also  in  those 
instances  where  the  forecasted  percent 
change  is  higher  than  the  actual  percent 
change. 

We  note  that  the  latter  circumstance 
would  result  in  SNFs  receiving  lower 
than  expected  payments.  In  fact,  it  is 
even  possible  that,  under  a  certain  set  of 
circumstances  (for  example,  a  year  in 
which  the  law  specifies  an  adjustment 
of  the  SNF  market  basket  percentage 
change  minus  one  percentage  point,  in 
combination  with  a  negative  forecast 
error  correction  and  low  price  inflation), 
it  could  actually  yield  a  net  decrease  in 
payment  rates. 

"This  possibility  underscores  a 
potential  disadvantage  of  establishing  a 
forecast  error  adjustment,  in  that  it 
would  inevitably  introduce  an  element 
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of  uncertainty  regarding  the  amount  of 
future  updates.  This  uncertainty,  in 
turn,  would  tend  to  detract  from  the 
prospective  nature  of  the  SNF  payment 
system.  In  fact,  the  final  rule  that  we 
published  on  January  3,  1984  at  the 
inception  of  the  prospective  payment 
system  for  inpatient  hospital  services 
(49  FR  252)  cited  those  very  concerns  in 
declining  to  adopt  a  suggestion  to 
establish  a  forecast  error  adjustment  at 
that  point: 

One  of  the  purposes  of  the  prospective 
payment  system  is  that  hospitals  will  know 
in  advance  of  each  discharge  the  amount  of 
Medicare  payment.  Using  the  latest  available 
market  basket  projections  prior  to  the 
beginning  of  a  particular  Federal  fiscal  year 
is  consistent  with  this  concept.  To  permit 
retroactive  adjustments  of  the  market  basket 
inflation  rates  would  erode  the  prospective 
nature  of  the  system.  Wo  believe  this  would 
introduce  an  element  of  uncertainty 
incompatible  with  the  ver>'  purpose  of  the 
prospective  payment  system.  Therefore,  we 
have  not  adopted  the  suggestion  that  the  rales 
be  adjusted  if  market  basket  proje<:tions 
prove  to  be  inaccurate. 

Thus,  while  there  are  considerations 
that  argue  in  favor  of  establishing  an 
adjustment  to  account  for  forecast  error, 
we  believe  that  such  a  change  also  raises 
a  number  of  concerns.  Accordingly,  we 
seek  comments  on  the  advisability  of 
pursuing  this  approach. 

Further,  along  with  the  basic  question 
of  whether  to  adopt  a  forecast  error 
adjustment,  it  is  also  necessary  to 
consider  other  related  issues  involving 
the  precise  nature  of  any  such 
adjustment.  For  example,  as  further 
discussed  in  section  II.D  of  this 
proposed  rule,  we  are  considering  the 
inclusion  of  a  threshold  under  which  no 
forecast  error  adjustment  would  be 
made  if  the  forecasted  percent  change  is 
within  0.25  percentage  points  of  the 
actual  percent  change  (as  is  currently 
the  case  under  the  inpatient  capital 
PPS).  However,  it  would  also  be 
'  possible  to  set  a  different  threshold, 
such  as  the  0.3  percentage  point  level 
that  was  used  in  updating  the  SNF 
routine  cost  limits  under  the  reasonable 
cost  payment  methodology  that 
preceded  the  SNF  PPS.  Alternatively, 
we  could  even  use  a  significantly  higher 
threshold  in  this  context,  such  as  a  full 
percentage  point. 

In  addition,  we  are  considering  that 
the  initial  forecast  error  adjustment 
would  occur  in  FY  2004,  and  would 
take  into  account  the  cumulative 
forecast  error  between  FYs  2000  and 
2002,  that  is,  since  the  beginning  of  the 
SNF  PPS.  We  would  apply  the  forecast 
error  threshold  of  0.25  percentage  points 
to  the  forecast  error  calculation  for  the 
entire  cumulative  forecast  error  for  FYs 


2000  through  2002  instead  of  applying 
it  to  each  year  individually.  We  would 
do  this  because,  in  this  calculation,  the 
base  payment  rate  is  being  adjusted  in 
FY  2004  to  bring  the  payment  system  in 
line  with  the  actual  experience. 
Alternatively,  we  could  adopt  an 
approach  under  which  the  initial 
adjustment  takes  into  account  only  the 
forecast  error  for  periods  beginning  after 
the  effective  date  of  the  FY  2004  final 
rule.  Under  this  altemaftive  approach, 
the  initial  adjustment  would  not  occur 
until  FY  2006,  and  would  take  into 
account  the  forecast  error  from  FY  2004. 
Accordingly,  we  invite  comments  not 
only  on  whether  to  adopt  an  adjustment 
to  account  for  forecast  error,  but  also  on 
the  specific  characteristics  of  any  such 
adjustment.  The  following  describes  the 
methodology  that  would  be  used  if  we 
considered  an  initial,  cumulative 
forecast  error  adjustment  provision. 

C.  SNF  Market  Basket  Forecast  Error  for 
FYs  2000  Through  2002 

The  initial  SNF  market  basket 
forecasted  update  under  the  SNF  PPS 
was  for  FY  2000  (3.1  percent),  followed 
by  forecasted  updates  for  FY  2001 
(3.161  percent),  FY  2002  (3.3  percent), 
and  FY  2003  (3.1  percent).  Historical 
market  basket  data  are  now  available 
through  FY  2002;  therefore,  we  can 
calculate  the  cumulative  SNF  market 
basket  forecast  error  for  FYs  2000 
through  2002,  as  shown  in  Table  A. 
Historical  data  for  the  FY  2003  SNF 
market  basket  increase  will  not  be 
available  until  early  in  2004. 

Table  A.— Cumulative  SNF  Market 
Basket  Forecast  Error  For  FYs 
2000  Through  2002 


Forecasted 

Actual 

SNF  mar- 

SNF mar- 

ket basket 

ket  basket 

percent 

percent 

change 

change 

FY  2000  

3.1 

3.161 

3.3 

4.1 

FY  2001  

5.1 

FY  2002 

3.4 

Cumulative  Growth 

FY  2000  through 

2002  

9.869 

13.129 

Cumulative  SNF 

Market  Basket 

Forecast  Error  ... 

■■ 

3.26 

Note:  The  FY  2000  and  FY  2001  SNF 
market  basket  percent  changes  are  based  on 
the  1992-based  SNF  market  basket.  The  FY 
2002  SNF  market  basket  percent  changes  are 
based  on  the  1997-based  SNF  market  basket. 

As  indicated  in  Table  A,  the 
cumulative  SNF  market  basket  forecast 
error  from  FYs  2000  through  2002  is 
3.26  percent.  This  figure  is  calculated  by 


taking  the  difference  in  the  cumulative 
forecasted  SNF  market  basket  increase 
over  this  period 

(1.031*1.03161*1.033=1.09869)  and  the 
cumulative  actual  SNF  market  basket 
increase  (1.041*1.051*1.034=1.13129). 
As  mentioned  previously  in  section  II. B 
of  this  proposed  rule,  we  applied  the 
forecast  error  threshold  of  0.25 
percentage  points  to  the  forecast  error 
calculation  for  the  entire  cumulative 
forecast  error  for  FYs  2000  through  2002 
instead  of  applying  it  to  each  year 
individually.  We  did  this  because,  in 
this  calculation,  the  base  payment  rate 
is  being  adjusted  in  FY  2004  to  bring  the 
payment  system  in  line  with  the  actual 
experience.  The  difference  between 
these  two  cumulative  increases  equals 
0.0326  (1.13129  minus  1.09869).  This 
means  that  the  SNF  market  basket  was 
under-forecast  by  3.26  percent  for  the 
period  FY  2000  through  2002.  Similarly, 
the  base  payment  rate  computed  for  FY 
i2003  was  3.26  percent  lower  than  it 
would  have  been  if  actual  data  had  been 
used. 

The  major  reason  that  the  SNF  market 
basket  forecast  was  under-forecast 
during  this  period  was  that  wages  and 
benefits  for  nursing  home  workers 
increased  more  rapidly  than  expected. 
This  faster-than-expected  increase 
occurred  primarily  because  the  health 
sector  continued  to  grow  rapidly  despite 
the  economic  downturn,  and  also 
because  of  the  impacts  of  nursing  staff 
shortages  and  other  conditions  generally 
affecting  the  health  care  market. 

In  order  to  illustrate  the  potential 
impact  that  an  initial,  cumulative 
forecast  error  adjustment  provision 
would  have  on  payment  rates,  we  are 
reproducing  the  original  figures  from 
Tables  1  and  2  in  the  FY  2004  SNF  PPS 
proposed  rule  that  appeared  in  the 
Federal  Register  on  May  16,  2003  (68 
FR  26761).  The  Federal'rates  in  that 
proposed  rule  reflect  an  update  to  the 
rates  that  we  published  in  the  Julv  31, 
2002  Federal  Register  (67  FR  49798) 
equal  to  the  full  change  in  the  SNF 
market  basket  index.  According  to  our 
interpretation  of  section 
1888(e)(4)(E)(ii)(IV)  of  the  Act,  we 
would  update  the  SNF  PPS  national 
base  payment  rate  for  FY  2003  by  the 
cumulative  forecast  error  amount.  Thus, 
we  would  increase  the  SNF  PPS 
national  base  payment  rate  for  FY  2003 
by  3.26  percent.  We  would  then  update 
the  rate  by  adjusting  the  revised  rate  by 
the  full  SNF  market  basket  index  (see 
the  May  16,  2003  proposed  rule  (68  FR 
26775)  for  an  explanation  of  how  we 
calculate  the  full  SNF  market  basket 
index).  The  FY  2004  market  basket 
increase  factor  is  2.9  percent.  We  are 
inviting  comments  on  including  an 
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adjustment  to  the  SNF  PPS  base 
payment  rate  to  account  for  the 
cumulative  forecast  error  between  FY 
2000  and  FY  2002.  Using  this  approach, 
we  would  update  the  FY  2003  SNF  PPS 
national  payment  rate  by  an  additional 
3.26  percent  above  the  2.9  percent  SNF 


market  basket  increase  currently 
forecasted  for  FY  2004.  For  a  complete 
description  of  the  multi-step  process, 
see  the  May  12,  1998  interim  final  rule 
(63  FR  26252). 

As  explained  in  section  II.D,  we  have 
also  included  additional  figures  that  are 


adjusted  to  reflect  a  3.26  percent 
forecast  error  adjustment.  The  following 
describes  the  process  we  could  consider 
using  if  we  apply  a  forecast  error 
adjustment  only  in  future  years. 


Table  1  .—Unadjusted  Federal  Rate  Per  Diem  Urban 


Rate  component 


Original  Per  Diem  Amount  without  Forecast  Error  Adjustment 
Revised  Per  Diem  Amount  with  Forecast  Error  Adjustment  


Nursing-— 
case-mix 


$125.15 
129.23 


Therapy— 
case-mix 


Therapy — 
non -case-mix 


Non-case-mix 


$94.27 
97.34 


$12.42 
12  82 


$63.87 
65.96 


Table  2.— Unadjusted  Federal  Rate  Per  Diem  Rural 

. 

Rate  component 

Nursing — 
case-mix 

Therapy-     \     Therapy-       MonK^ase-mix 
case-mix         non-case-mix     "^""-case  mix 

Original  Per  Diem  Amount  without  Forecast  Error  Adjustment -. ' 

$1 1 9  57 

«:io«7r^ 

' ) 

SI  3.26                $65  06 

1*)  RQ                        f^7  1fl 

Revised  Per  Diem  Amount  with  Forecast  Error  Adjustment  

123  47                119  94 

D.  Process  for  Adjusting  for  SNF  Market 
Basket  Forecast  Error 

We  are  also  inviting  comments  on 
applying  the  forecast  error  adjustment 
in  future  years,  by  adjusting  the  SNF 
PPS  base  payment  rate  annually  for  any 
forecast  error  in  the  SNF  market  basket. 
This  process  would  involve  making  a 
one-time  adjustment  for  the  forecast 
error  from  the  most  recently  available 
fiscal  year.  For  example,  for  the  FY  2005 
update,  we  could  adjust  for  forecast 
error  for  FY  2003  only;  FT  2004 
information  would  not  yet  be  final. 
Similarly,  for  the  FY  2006  update,  we 
could  adjust  for  the  FY  2004  forecast 
error.  This  process  creates  what  is 
essentially  a  2-year  lag  on  the  forecast 
error  correction,  but  is  as  timely  as 
possible  given  the  availability  of 
historical  data. 

The  method  of  adjusting  for  annual 
forecast  error  would  be  similar  to  that 
described  above  for  the  FY  2004  update. 
We  could  adjust  for  forecast  error  in  a 
fiscal  year  by  adjusting  the  SNF  PPS 
national  base  payment  by  the  forecast 
error  amount.  For  example,  if  the  FY 
2004  SNF  market  basket  were  over- 
forecast  by  0.5  percent,  we  would 
reduce  the  SNF  PPS  national  base 
payment  rate  in  FY  2006  by  0.5  percent. 
Accordingly,  this  is  a  prospective 
adjustment  and  is  consistent  with  the 
methodology  currently  employed  under 
the  inpatient  hospital  capital  PPS,  and 
with  the  update  framework  that  we 
discussed  in  the  FY  2002  SNF  PPS 
proposed  rule  published  on  May  10, 
2001  (66  FR  24016)  and  FY  2002  final 
rule  published  on  July  31,  2001  (66  FR 
39587). 

In  addition,  as  mentioned  previously 
in  section  n.B,  we  are  considering 


adopting  a  threshold  under  which  no 
forecast  error  adjustment  would  be 
made  if  the  forecasted  percent  change  is 
within  a  defined  range  of  the  actual 
percent  change.  As  noted  previously, 
the  inpatient  hospital  capital  PPS 
already  uses  a  threshold  of  0.25 
percentage  points.  We  are  soliciting 
comments  on  what  threshold  would  be 
appropriate  in  the  context  of  the  SNF 
PPS.  This  methodology  is  again 
consistent  with  the  methodology  used 
-under  the  inpatient  capital  PPS,  and 
reflects  the  concept  that  there  is  a 
certain  level  of  imprecision  associated 
with  measuring  statistics.  We  invite 
comments  on  the  use  of  this  standcud. 

in.  Solicitation  of  Comments  on  Quality 
of  Care  E£Ports  Under  SNF  PPS 

We  noted  above  that  a  major  reason 
the  SNF  market  basket  forecast  was 
under-forecasted  for  previous  periods 
was  that  wages  and  benefits  for  SNF 
workers  increased  more  rapidly  than 
expected.  Part  of  this  wage  increase  may 
have  been  caused  by  nursing  staff 
shortages  which,  coupled  with  the 
increased  demand  for  services  during 
this  period,  drove  up  wages  not  only  in 
SNFs  but  in  the  entire  health  sector. 
Since  the  factors  that  drive  costs  in 
SNFs  can  also  relate  to  nursing  home 
quality  of  care,  we  believe  it  is 
important  to  reflect  appropriately  the 
market  conditions  facing  SNFs. 

We  have  focused  significant  resources 
in  the  past  two  years  on  improving  the 
quality  of  health  care  provided  by 
Medicare  providers.  Our  efforts  with 
respect  to  nursing  home  quality  have 
been  particularly  intensive.  In  December 
2001,  we  announced  a  Nursing  Home 
Quality  Initiative.  This  initiative  is  part 


of  the  goal  of  the  Department  of  Health 
and  Human  Services  to  continue  to 
improve  the  quality  of  health  care  for  all 
Americans,  including  those  covered  by 
the  Medicare  and  Medicaid  programs. 
After  a  successful  six-State  pilot  in  the 
Spring  of  2002,  we  released  quality  of 
care  information  on  November  12,  2002 
for  nearly  17,000  nursing  homes  in  all 
50  States,  the  District  of  Columbia,  and 
some  U.S.  Territories.  Consumers  can 
view  these  measures  and  other  helpful 
information  at  http:// 
www.medicare.gov. 

The  Nursing  Home  Quality  Initiative 
is  a  four-prong  effort  that  consists  of: 
regulation  and  enforcement  efforts 
conducted  by  State  survey  agencies  and 
by  us;  improved  consumer  information 
on  the  quality  of  care  in  nursing  homes; 
continual,  community-based  quality 
improvement  programs  designed  to  help 
nursing  homes  improve  their  quality  of 
care;  and  collaboration  and  partnership 
to  utilize  available  knowledge  and 
resources  most  effectively.  State  pilot  in 
the  Spring  of  2002,  we  released  quality 
of  care  information  on  November  12, 
2002  for  nearly  17,000  nursing  homes  in 
all  50  States,  the  District  of  Cplumbia, 
and  some  U.S.  Territories.  Consumers 
can  view  these  measures  and  other 
helpful  information  at  http:// 
www.medicare.gov. 

The  Nursing  Home  Quality  Initiative 
is  a  foiu-prong  effort  that  consists  of: 
regulation  and  enforcement  efforts 
conducted  by  State  survey  agencies  and 
by  us;  improved  consumer  information 
on  the  quality  of  care  in  nursing  homes; 
continual,  community-based  quality 
improvement  programs  designed  to  help 
nursing  homes  improve  their  quality  of 
care;  and  collaboration  and  partnership 
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to  utilize  available  knowledge  and 
resources  most  effectively. 

To  the  extent  that  market  basket 
adjustments  to  the  SNF  PPS  resuU  in 
more  appropriate  payments  to  SNFs  in 
future  years,  it  is  expected  that  a 
majority  of  the  additional  payments 
made  in  the  future  to  SNFs  will  be  used 
for  direct  care  services  to  nursing  home 
residents.  Further,  we  expect  that  SNFs 
will  use  such  payments  tu  continue  to 
€?ngage  in  proactive,  quality 
improvement  activities  and  programs. 
Accordingly,  we  invite  comments  on 
how  SNFs  will  account  for  these  direct 
care  funds  and  how  CMS  may  use  its 
authority  under  section  1888  of  the  Act 
or  elsewhere  to  further  promote  quality  . 
improvement  efforts  among  SNFs.  We 
also  invite  comments  on  available  legal 
authority,  as  well  as  the  advisability  of 
rcfming  and  structuring  payments  under 
the  SNF  PPS  to  promote  additional 
caregiver  staffing  at  SNFs. 

IV.  Provisions  of  the  Proposed  Rule 

In  this  proposed  rule,  we  propose  to 
make  the  following  revisions  to  the 
existing  text  of  the  regulations: 

•  In  §413.337(d)(2),  we  would  insert 
additional  text  at  the  end  of  the 
paragraph,  which  would  provide  for  an 
adjustment  to  the  annual  update  of  the 
previous  fiscal  year's  rate  to  account  for 
forecast  error  in  the  SNF  market  basket 
beginning  with  FY  2004. 

•  In  §413.345,  we  would  make  a 
technical  correction  to  the  second 
sentence  of  the  regulation  text,  in  order 
to  correct  the  spelling  of  the  word 
"standardized." 

V.  Collection  of  information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  OfHce  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

yi.  Response  to  Public  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  in  preparing  the 
final  rule,  we  will  consider  all 
comments  concerning  the  provisions  of 
this  proposed  rule  that  we  receive  by 
the  date  and  time  specified  in  the  DATES 
section  of  this  preamble  and  respond  to 
those  comments  in  the  preamble  to  that 
rule. 


Waiver  of  60-day  Comment  Period 

As  discussed  previously  in  section  I 
of  this  preamble,  we  are  issuing  this 
proposed  rule  specifically  in  order  to 
supplement  the  proposed  rule  that  we 
published  previously  in  the  Federal 
Register  on  May  16,  2003  (68  FR  26758). 
Section  1871(bj(l)  of  the  Act  normally 
requires  a  60-day  public  comment 
period  for  a  proposed  rule.  However, 
under  section  1871(b)(2)(C)  of  the  Act, 
this  requirement  can  be  waived  for  good 
cause  in  situations  where  the  agency 
finds  that  its  application  would  be 
"*   *   *  impracticable,  unnecessary,  or 
contrary  to  the  public  interest"  (see  5 
U.S.C.  §  553(b)).  We  note  that  under 
section  1888(e)(4)(H)  of  the  Act,  the 
updated  payment  rates  for  FY  2004 
must  be  published  in  the  Federal 
Register  no  later  than  July  31,  2003. 
This  means  that  providing  a  full  60-day 
comment  period  for  this  supplemental 
proposed  rule  could  leave  insufficient 
time  following  the  close  of  the  comment 
period  to  include  any  resulting  revisions 
in  that  publication.  We  believe  it  to  be 
in  the  public  interest  to  consider  any 
revisions  in  conjunction  with  the 
annual  update  to  the  SNF  PPS  rate*  so 
any  adjustment  to  the  payment  rate 
could  be  done  as  part  of  the  annual 
update  process.  Moreover,  promulgating 
such  revisions  in  a  separate  final  rule 
published  later  than  July  31  would 
require  revising  the  rate  structure  after 
the  start  of  the  new  fiscal  year  in  order 
to  accommodate  the  change,  which 
would  impose  an  inordinate 
administrative  burden.  Additionally,  we 
note  that,  other  than  to  propose  a  minor 
technical  correction  in  the  existing 
regulations  text,  the  sole  focus  of  this 
supplemental  proposed  rule  concerns  a 
single  potential  change,  to  adjust  the 
annual  update  to  the  SNF  payment  rates 
in  order  to  account  for  forecast  error. 
Given  the  extremely  narrow  scope  of 
this  document,  we  believe  that  even  a 
comment  period  of  less  than  60  days 
would  still  give  interested  parties 
sufficient  opportunity  to  comment 
adequately  on  it. 

For  the  reasons  set  forth  in  the 
preceding  discussion,  which  indicate 
that  providing  a  full  comment  period 
would  be  contrary  to  the  public  interest, 
we  And  that  there  is  good  cause  to 
modify  the  60-day  comment  period  in 
this  instance.  Accordingly,  the  closing 
date  of  the  comment  period  for  this 
supplemental  proposed  rule  is  hereby 
set  at  July  7,  2003,  to  coincide  with  the 
close  of  the  initial  proposed  rule's 
comment  period. 


VII.  Regulatory  Impact  Analysis 

We  have  examined  the  impacts  of  this 
proposed  rule  as  required  by  Executive 
Order  12866  (September  1993, 
Regulatory  Planning  and  Review),  the 
Regulatory  Flexibility  Act  (RFA) 
(September  16,  198o!  Pub.  L.  96-354). 
section  1102(b)  of  the  Social  Security 
Act  (the  Act),  the  Unfunded  Mandates  . 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4),  and  Executive  Order  13132. 

Executive  Order  12866  (as  amended 
by  Executive  Order  13258,  which 
merely  assigns  responsibility  of  duties) 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  if  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  A  regulatory  impact  analysis 
(RIA)  must  be  prepared  for  major  rules 
with  economically  significant  effects 
($100  million  or  more  in  any  1  ye^r). 
This  proposed  rule  is  a  major  rule,  as 
defined  in  5  U.S.C.  804(2),  because,  if 
we  proceed  with  a  forecast  error 
adjustment,  we  estimate  that  the  impact 
of  such  a  change  would  be 
approximately  $450  million  in  FY  2004 
(based  on  the  cumulative  SNF  market 
basket  forecast  error  of  3.26  percent  for 
FYs  2000  through  2002,  as  shown  in 
Table  A).  The  $450  million  estimate  also 
assumes  the  use  of  a  0.25  percentage 
point  threshold  (and  would  be  reliable 
for  thresholds  up  to  3.26  percent). 
However,  as  noted  previously  in  section 
II.D.  this  estimated  impact  could  change 
in  any  given  year  if  we  were  to  adopt 
a  different  threshold  level. 

The  RFA  requires  agencies  to  analyze 
options  for  the  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations,  and 
government  agencies.  Most  SNFs  and 
most  other  providers  and  suppliers  are 
small  entities,  either  by  their  nonprofit 
status  or  by  having  revenues  of  $1 1 .5 
million  or  less  in  any  1  year.  For 
purposes  of  the  RFA,  approximately  53 
percent  of  SNFs  are  considered  small 
businesses  according  to  the  Small 
Business  Administration's  latest  size 
standards  with  total  revenues  of  $11.5 
million  or  less  in  any  1  year  (for  further 
information,  see  65  FR  69432, 
November  17.  2000).  Individuals  and 
States  are  not  included  in  the  definition 
of  a  small  entity. 

The  revision  that  we  are  considering 
in  this  proposed  rule  would  simply 
provide  fdr  adjusting  the  annual 
increase  in  the  applicable  SNF  market 
basket  index  amount,  effective  with  FY 
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2004.  to  account  for  forecast  error. 
'Accordingly,  we  certify  that  this 
proposed  rule  would  not  have  a 
significant  impact  on  small  entities. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  For  a  proposed  rule,  this 
analysis  must  conform  to  the  provisions 
of  section  603  of  the  RFA.  For  piuposes 
of  section  1102(b)  of  the  Act.  we  define 
a  small  rural  hospital  as  a  hospital  that 
is  located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  100 
beds.  Because  the  change  in 
methodology  set  forth  in  this  proposed 
rule  would  also  affect  rural  hospital 
swing-bed  services,  we  believe  that  this 
proposed  rule  would  similarly  a£fect 
small  rural  hospitals.  However,  because 
the  incremental  cheuige  in  payments  for 
Medicare  swing-bed  services  would  be 
relatively  minor  in  comparison  to 
overall  rural  hospital  revenues,  this 
proposed  rule  would  not  have  a 
significant  impact  on  the  overall 
operations  of  these  small  rural  hospitals. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  an  expenditure 
in  any  1  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million  or  more. 
This  proposed  rule  would  have  no 
substantial  effect  on  State,  local,  or 
tribal  governments.  We  believe  the 
private  sector  cost  of  this  proposed  rule 
falls  below  these  thresholds  as  well. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
As  stated  above,  this  proposed  rule 


would  have  no  substantial  effect  on 
State  and  local  governments. 

As  stated  previously,  the  purpose  of 
this  proposed  rule  is  simply  to  consider 
an  adjustment  to  the  annual  update  to 
account  for  forecast  error  in  the  SNF 
market  basket.  We  believe  that  such  a 
revision  would  have,  at  most,  only  a 
negligible  overall  effect  in  terms  of  the 
RFA  and  the  other  provisions  discussed 
in  this  section.  As  such,  it  would  not 
represent  an  additional  burden  to  the 
industry. 

For  the  reasons  set  forth  in  the 
preceding  discussion,  we  are  not 
preparing  analyses  for  either  the  RFA  or 
section  1102(b)  of  the  Act  because  we 
have  determined  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  niimber  of  small 
entities  or  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

Finally,  in  accordance  vtrith  the 
provisions  of  Executive  Order  12866, 
this  regulation  was  reviewed  by  the 
Office  of  Management  and  Budget. 

List  of  Subjects  in  42  CFR  Part  413 

Health  facilities.  Kidney  diseases. 
Medicare,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble;  the  Centers  for  Medicare  & 
Medicaid  Services  proposes  to  amend 
42  CFR  chapter  IV  as  follows: 

PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES;  PROSPECTIVELY 
DETERMINED  PAYMENT  RATES  FOR 
SKILLED  NURSING  FACILITIES 

1.  The  authority  citation  for  part  413 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1812(d),  1814(b), 
1815, 1833(a),  (i)  and  (n),  1861(v),  1871, 
1881, 1883,  and  1886  of  the  Social  Security 
Act  (42  U.S.C.  1302,  1395d(d),  1395flb), 
1395g,  13951(d),  (i),  and  (n),  1395x(v). 
1395hh.  1395rr,  1395tt.  and  1395wwj. 


Subpart  J— Prospective  Payment  for 
Skilled  Nursing  Facilities 

2.  In  §  413.337(d)(2).  paragraph  (d)(2) 
is  revised  to  read  as  follows: 

§  41 3.337    Mettiodology  for  calculating  the 
prospective  payment  ra\es. 

***** 

(d)  Annual  updates  of  Federal 
unadjusted  payment  rates.  *   *   * 

(2)  For  subsequent  fiscal  years,  the 
unadjusted  Federal  rate  is  equal  to  the 
rate  for  the  previous  fiscal  year 
increased  by  the  applicable  SNF  market 
basket  index  amount.  Begiiuiing  with 
fiscal  year  2004.  an  adjustment  to  the 
annual  update  of  the  previous  fiscal 
year's  rate  will  be  computed  to  account 
for  forecast  error.  The  initial  adjustment 
(in  fiscal  year  2004)  to  the  update  of  the 
previous  fiscal  year's  rate  will  take  into 
account  the  cumulative  forecast  error 
between  fiscal  years  2000  and  2002. 
Subsequent  adjustments  in  succeeding 
fiscal  years  will  take  into  account  the 
forecast  error  from  the  most  recently 
available  fiscal  year  for  which  there  is' 
final  data. 


§413.345    [Amended] 

3.  In  the  second  sentence  of  §  413.345, 
the  word  "tandardized"  is  removed  and 
the  word  "standardized"  is  added  in  its 
place. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare-Hospital 
Insurance  Program;  and  No.  93.774,       ""^ 
Medicitre-Supplementary  Medical  Insurance 
Program.) 

Dated:  May  22.  2003. 
Thomas  A.  Scully. 

Administrator,  Centers  for  Medicare  &■ 
Medicaid  Services, 

Dated:  June  3,  2003. 
Tommy  G.  Thompson, 
Secretary. 

[FR  Doc.  03-14632  Filed  &-6-03;  10:38  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Indusioh  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JUNE  10,  2003 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Plant  related  quarantine; 

foreign: 

Ya  pears  from  Hebe\ 
Province,  China;  Oriental 
fruit  fly  cold  treatment 
requirement  remov^; 
published  6-10-03 

COMMERCE  DEPARTMENT 
Industry  And  Security 
Bureau 

Export  administration 
regulations: 

Commerce  Control  List — 
Chemical  and  biological 

weapons  controls;  cross 

flow  filtration  equipment; 

Australia  Group 

understandings 

implementation; 

published  6-10-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

West  Virginia;  published  4- 
11-03 

Hazardous  waste  program 
authorizations: 

Tennessee;  published  4-11- 
03 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Commercial  mobile  radio 
services — 

Facilitate  provision  of 
fixed  and  mobile 
broadband  access, 
education,  and  other 
advanced  services  in 
2150-2162  and  2500- 
2690  MHz  bands; 
published  6-10-03 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 

Fenbendazole;  published  6- 
10-03 


F>yrantel  pamoate  paste; 
published  6-10-03 

Sponsor  name  and  address 
changes — 

Cross  Vetpharm  Group 
Ltd.;  published  6-10-03 

TRANSPORTATION 
DEPARTMENT 

Organization,  functions,  and 
authority  delegations: 

Transportation  Security 
Adminstration  and  United 
States  Coast  Guard; 
removal  of  references; 
published  6-10-03 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication;  pensions,     ^ 
compensation,  dependency, 
etc.: 

Veterans  Education  and 
Benefits  Expansion  Act  of 
2001;  compensation  and 
pension  provisions; 
published  6-10-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Nectarines  and  peaches 
grown  in—  , 

Califomia;  comments  due  by 
6-20-03;  published  4-21- 
03  [FR  03-09672] 

Potatoes  (Irish)  grown  in — 

Colorado;  comments  due  by 

6-16-03;  published  5-30- 
/03  [FR  03-13519] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

Portland  Intemational 
Airport,  OR;  livestock 
exportation  port 
designation;  comments 
due  by  6-18-03;  published 
5-19-03  [FR  03-12389h 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Exotic  Newcastle  disease; 

quarantine  area 

designations — 

Texas  and  New  Mexico; 
comments  due  by  6-16- 
03;  published  4-16-03 
[FR  03-09322] 


AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Rant-related  quarantine, 

domestic: 

Asian  longhomed  bettte; 
comments  due  t)y  6-18- 
03;  published  5-19-03  [FR 
03-12390] 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 
Multi-serve,  meal-type  meat 

and  poultry  products; 

nutrient  content  claims; 

comments  due  by  6-16- 

03;  published  4-16-03  [FR 
•     03-09258] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atntospheric  Administration 

Fishery  conservation  and 
management: 
Caribbean,  Gulf,  and  South 

Atlantic  fisheries — 
.   South  Atlantic  pelagic 
sargassum  habitats; 
comments  due  by  6-16- 
03;  published  4-17-03 
[FR  03-09490] 
Northeastern  United  States 
fisheries — 

Atlantic  mackerel,  squid, 
and  butterfish; 
comments  due  by  6-19- 
03;  published  5-20-03 
[FR  03-12648] 
South  Atlantic  fisheries — 
South  Atlantic  pelagic 
sargassum  habitat; 
correction;  comments 
due  by  6-16-03; 
published  5-5-03  [FR 
03-10802] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  6-17- 
03;  published  6-2-03 
[FR  03-13704] 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
TRICARE  program- 
National  Defense 

Authorization  Act  for 

2002  FY; 

implementation;  medical 

benefits,  etc.;  comments 

due  by  6-16-03; 


-     published  4-16-03  [FR 
03-09153] 
.  Federal  Acquisition  Regulation 

(FAR): 

Federal  Supply  Schedules 
services  and  t>lanket 
purchase  agreements; 
comments  due  by  6-17- 
03;  published  4-18-03  [FR 
03-09554] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
Colorado;  comn>ent9  due  by 

6-16-03;  puWisbed  5-15- 

03  [FR  03-12025] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation:  various 
States;  air  quality  planning 
purposes;  designation  of 
at^as: 
Cotorado;  comments  due  by 

6-16-03;  published  5-15- 

03  [FR  03-12026] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation:  various 

States: 

Pennsylvania;  comments 
due  by  6-19-03;  published 
5-20-03  [FR  03-12474] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Pennsylvania;  comments 
due  by  6-19-03;  published 
5-20-03  [FR  03-12475] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

.  Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Tennessee;  comments  due 
by  6-16-03;  published  5- 
16-03  [FR  03-12178] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various     ' 
States: 

Tennessee;  comments  due 
by  6-16-03;  published  5- 
16-03  [FR  03-12179] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
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promulgation;  various 

States: 

Utati;  comments  due  by  6- 

16-03;  published  5-15-03 

[FR  03-12027] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Utah;  comments  due  by  6- 
16-03;  published  5-15-03 
[FR  03-12030] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Allethrin,  etc.;  nomenclature 
changes;  comments  due 
by  6-17-03;  published  4- 
18-03  [FR  03-09484] 
Propylene  oxide,  etc.; 
riomenclature  changes; 
comments  due  by  6-16- 
03;  published  4-17-03  [FR 
03-09483] 
FARM  CREDIT 
ADMINISTRATION 
Farm  credit  system: 
Financing  eligibility  and 
scope,  loan  policies  and 
operations,  and  general 
provisions — 
Credit  and  related 
services;  miscellaneous 
amendments;  comments 
due  by  6-20-03; 
published  5-21-03  [FR 
03-12631] 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  loan  bank 
system: 
Bank  director  eligibility, 

appointment,  elections; 

comments  due  by  6-17- 

03;  published  3-19-03  [FR 

03-06595] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Federal  Supply  Schedules 
services  and  blanket 
purchase  agreements; 
comments  due  by  6-17- 
03;  published  4-18-03  (FR 
03-09554] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medical  devices: 
General  and  plastic  surgery 
devices — 
Silicone  sheeting; 
classification;  comments 
due  by  6-18-03; 
published  3-20-03  [FR 
03-06646] 
Reports  and  guidance 
documents;  availability,  etc.: 


Developing  Medical  Imaging 
Drug  and  Biologk^al 
,  Products;  comments  due 
by  6-18-03;  published  5- 
19-03  [FR  03-12370) 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT  _ 
Health  insurance  reform: 
Health  Insurance  Portability 
and  Accountability  Act  of 
1996— 

Civil  money  penalties; 
investigations 
procedures,  penalties 
imposition,  and 
hearings;  comments 
due  by  6-16-03; 
published  4-17-03  [FR 
03-09497] 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Port  Valdez  and  Valdez 
Narrows,  AK;  security 
zone;  comments  due  by 
6-15-03;  published  5-16- 
03  [FR  03-12183] 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Tampa  Bay,  FL;  security 
zones;  comments  due  by 
6-17-03;  published  4-18- 
03  [FR  03-09650] 
Regattas  and  marine  parades, 
and  drawbridge  operations: 
Toledo  Tall  Ships  Parade, 
OH;  comments  due  by  6- 
15-03;  published  5-20-03 
[FR  03-12492] 
HOMELAND  SECURITY 
DEPARTMENT 
Critical  Infrastructure 
Information;  handling 
procedures;  comments  due 
by  6-16-03;  published  4-15- 
03  [FR  03-09126] 
JUSTICE  DEPARTMENT 
Prisons  Bureau 
Inmate  control,  custody,  care, 
etc.: 

Emergency  operations; 
comments  due  by  6-16- 
03;  published  4-16-03  [FR 
03-09310] 
LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  Arbitration  Royalty 
Panel  rules  and  procedures: 
Sound  recordings  and 
ephemeral  recordings; 
digital  performance  right; 
comments  due  by  6-19- 
03;  published  5-20-03  [FR 
03-12349] 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 


Federal  Supply  Schedules 
servk:es  and  blanket 
purchase  agreements; 
comments  due  by  6-17- 
03;  published  4-18-03  [FR 
03-09554] 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

NARA  facilities: 
Public  use;  threats  added 
as  prohibited  behavior; 
comments  due  by  6-17- 
03;  published  4-18-03  [FR 
03-09585) 

Correction;  comments  due 
by  6-17-03;  published 
5-2-03  [FR  03-10808] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Nasdaq-listed  securities; 
uniform  trading  rules; 
petition;  comments  due  by 
6-19-03;  published  5-20- 
03  [FR  03-12604] 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits  and 
supplemental  security 
income: 

Mental  disorders;  medical 
evaluation  criteria; 
comments  due  by  6-16- 
03;  published  3-17-03  [FR 
03-06278] 

STATE  DEPARTMENT 

Claims  and  stolen  property: 
Stolen  property  under  treaty 
with  Mexico;  CFR  part 
removed;  comments  due 
by  6-16-03;  published  5- 
16-03  [FR  03-12294) 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
Bell;  comments  due  by  6- 
16-03;  published  4-16-03. 
[FR  03-09011] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 
6-16-03;  published  5-1-03 
[FR  03-10728] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation  * 

Administration 

Airworthiness ,  directives: 
Dassault;  comments  due  by 
6-19-03;  published  5-20- 
03  [FR  03-12110) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 


Learjet;  comments  due  by 
6-20-03;  published  4-21- 
03  [FR  03-09430] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
McDonnell  Douglas; 
comments  due  by  6-16- 
03;  published  4-15-03  [FR 
03-08892) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Raytfieon;  comments  due  by 
6-20-09;  published  5-5-03 
[FR  03-10726] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
Rolls-Royce  Deutschland 
Ltd.  &  Co.  KG;  comments 
due  by  6-16-03;  published 
4-15-03  [FR  03-09017] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  6-16-03;  published 
4-21-03  [FR  03-09729] 

TRANSPORTATION 

DEPARTMENT 

National  Highway  Traffic 

Safety  Administration 

Motor  vehicle  safety 
standards: 

Occupant  crash  protection — 
Future  air  bags  designed 
to  create  less  risk  of 
serious  injuries  for  small 
women  and  young 
children,  etc.; 
requirements  phase-in; 
comments  due  by  6-19- 
03;  published  5-5-03 
[FR  03-10945] 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  theft  prevention 
standard: 
Passenger  motor  vehicle 

theft  data  (2001  CY); 

comments  due  by  6-16- 

03;  published  4-15-03  [FR 

03-09186] 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

National  banks: 
Securities;  reporting  and 
disclosure  requirements; 
comments  due  by  6-20- 
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03;  published  5-21-03  [FR 
03-12259) 

LIST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  cunent 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public. Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  hnpM 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 


in  "slip  law"  (indivkkial 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

S.  243/P.L.  108-28 

Conceming  participation  of 
Taiwan  in  the  Worid  Health 
Organization.  (May  29,  2003; 
117  Stat.  769) 


S.  330/P.L.  108-29 

Veterans'  Memorial 
Preservation  and  Recognition 
Act  of  2003  (May  29,  2003; 
117  Stat.  772) 

S.  870/P.L.  108-30 

To  amend  the  Richard  B. 
Russell  National  School  Lunch 
Act  to  extend  the  availability 
of  funds  to  carry  out  the  fruit 
and  vegetable  pilot  program. 
(May  29,  2003;  117  Stat.  774) 

Last  List  May  30,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws  To 
subscritje,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
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Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 
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Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 

See  Commodity  Credit  Corporation 

See  Farm  Service  Agency  '  * 

See  Food  and  Nutrition  Service 

See  Food  Safety  and  Inspection  Service 

See  Forest  Service 

See  Rural  Utilities  Service 

Air  Force  Department 

NOTICES 

Meetings: 
Scientific  Advisory  Board,  34909  ^ 

Alcohol  and  TotMcco  Tax  and  Trade  Bureau 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  35052-35059 

Alcohol,  Tobacco,  Firearms,  and  Explosives  Bureau 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  35005-35006 

Animal  and  Plant  Health  inspection  Service 

RULES 

Interstate  transportation  of  animals  and  animal  products 
(quarantine): 
Exotic  Newcastle  disease;  quarantine  area  designations — 
New  Mexico  and  Texas,  34779-34781 
NOTICES 

Plant-related  quarantine,  foreign: 
Orchids  from  Taiwan  in  growing  media;  importation, 
34898-34899 

Army  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 

Sierra  Army  Depot,  CA;  transfer  of  Honey  Lake,  34909 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grant  and  cooperative  agreement  awards:  ^ 

Indian  Network  of  Positive  People,  34972 
Grants  and  cooperative  agreements;  availability,  etc.: 
Cancer  Surveillance  Standards  Development  and 

Maintenance  Program,  34972-34976 
National  Healthy  Homes  Training  Center  and  Network 
Development  Program,  34977-34979 

Centers  for  lAedicare  &  IMedicaid  Services 

See  Inspector  General  Office,  Health  and  Human  Services 
Department 

Citizenship  and  Immigration  Services  Bureau 

NOTICES 

Agency  information  collection  activities;  proposals^ 
submissions,  and  approvals,  34995 

Coast  Guard 

RULES 

Drawbridge  operations:  '  .  ' 

Illinois,  34799-34800 


New  Jersey,  34801-34803 
Ports  and  waterways  safety: 

Lake  Michigan,  Chicago,  IL;  safety  zone,  34803-34805 
PROPOSED  RULES 
Drawbridge  operations: 

New  Jersey,  34877-34879 

Commerce  Department  ** 

See  International  Trade  Administration 
See  National  Oceanic  and  Atmospheric  Administration 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  34905-34907 

Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs: 
Tobacco,  flue-cured,  34777-34779    " 

Commodity  Futures  Trading  Commission 

RULES 

Commodity  Exchange  Act: 
Eligible  bunched  customer  orders;  account  identification, 
34790-34795    : 

Copyright  Office,  Library  of  Congress 

NOTICES 

Small  Webcaster  Settlement  Act  of  2002: 
Noncommercial  webcasters;  sound  recordings 

reproduction  and  performance  agreement;  rates  and 

terms,  35008-35012 

Customs  and  Border  Protection  Bureau 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  34995-34997 

Defense  Department 

See  Air  Force  Department 
See  Army  Department 
PROPOSED  RULES 
Acquisition  regulations: 

Activity  adckess  codes  in  contract  numbers,  34879-34880 
NOTICES 

Meetings: 
Technology  and  Privacy  Advisory  Committee,  34909 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Houba,  Inc.,  35006 
Noramco,  Inc.,  35006 
Varian,  Inc.,  35006-35007 

Education  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  34909-34911 
Grants  and  cooperative  agreements;  availability,  etc.: 
Elementary  and  secondary  education — 
Evaluating  State  Education  Technology  Programs, 
35125-35129 
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Migrant  Education  Program,  34911-34913 
Special  education  and  rehabilitative  services — 
Rehabilitation  Research  and  Training  Centers  Program: 
correction,  34913 
Vocational  and  adult  education — 
Community  Technology  Centers  Program;  correction, 
34913 
Reports  and  guidance  documents;  availability,  etc.: 
Elementary  and  secondary  education — 
District  of  Columbia;  written  findings  and  compliance 
agreement,  34914-34929 

Employee  Benefits  Security  Administration 

NOTICES 
Meetings: 
Employee  Welfare  and  Pension  Benefit  Plans  Advisory 
Council,  35007-35008 

Energy  DefMrtment 
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Washington,  34821-34825 
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agricultural  commodities: 
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Partially  withdrawn,  34831-34832 
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Meetings: 
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BASF  Corp.,  34947-34948 
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Superfund;  response  and  remedial  actions,  proposed 
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Exacutivs  Offica  of  the  Praaldant 

See  Management  and  Budget  Office 
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Federal  Communications  Commission 
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Meetings: 
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FediMal  Deposit  Insurance  Corporation 
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Agency  information  collection  activities;  proposals, 
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ANR  Pipeline  Co.,  34929 
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Columbia  Gulf  Transmission  Co.,  34931 
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Maritimes  &  Northeast  Pipeline,  L.L.C.,  34934 
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Federal  Maritime  Commission 
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Agreements  filed,  etc.,  34970 
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regulations,  35063-35113 
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denied,  35050-35051 

Fish  and  Wildlife  Service 
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submissions,  and  approvals,  34998 
Endangered  and  threatened  species: 
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flycatcher,  etc.,  34999-35000 
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Tepoxalin,  34795-34796 
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34797 
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Forest  Service 

RULES 

Alaska  National  Interest  Lands  Conservation  Act;  Title  VIII 
implementation  (subsistence  priority): 
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See  Food  and  Drug  Administration 
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See  Indian  Health  Service 
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submissions,  and  approvals,  34899-34900 

Food  Safety  and  Inspection  Service 
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Meetings: 
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Committee,  34900-34901 


Interior  Department 
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internal  Revenue  Service 

RULES 

Income  taxes,  etc.: 
Automatic  time  extension  to  file  certain  information 
returns  and  exempt  organization  returns,  34797- 
34799 
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dispersions  from — 
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settlements,  etc.: 
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Library  of  Congress 
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Management  and  Budget  Office 
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35015-35016 

National  Highway  Traffic  Safety  Administration 

RULES 
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Defect  and  noncompliance — 
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Environmental  statements;  notice  of  intent: 
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Federal  Register /Vol.  68,  No.  112 /Wednesday,  June  11,  2003  /  Contents 


vn 


Presidential  Documents  ^ 

PROCLAMATIONS 

Special  observances: 
Flag  Day  and  National  Flag  Week  (Proc.  7684),  34775- 
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The  President 


Proclamation  7684  of  June  6,  2003 

Flag  Day  and  National  Flag  Week,  2003 

By  the  President  of  the  United  States  of  America  ^  ,^_. 

A  Proclamation  ' 

Each  year,  we  set  aside  June  14  to  commemorate  the  day  in  17>7  when 
the  Continental  Congress  adopted  the  Stars  and  Stripes  as  the  official  flag 
of  our  Republic.  With  this  act,  the  Congress  declared  that  we  were  one 
Nation,  imder  one  flag,  united  for  the  cause  of  liberty  and  justice  for  all. 

As  a  symbol  of  our  patriotism,  the  American  flag  continues  to  invoke  pride 
and  resolve  among  our  people,  especially  when  we  see  it  next  to  a  headstone, 
on  the  masts  of  our  military  ships,  worn  by  the  generations  of  Americans 
who  have  proudly  served  our  country,  or  emerging  from  the  wreckage  caused 
by  a  natural  or  manmade  disaster.  Flying  over  public  buildings,  monuments, 
schools,  and  homes,  ovu-  flag  is  testament  to  the  ideals  of  American  democ- ' 
racy; 

Through  the  years,  millions  of  immigrants  have  come  to  our  shores  seeking 
to  share  in  the  promise  of  freedom  represented  by  our  flag.  From  war- 
torn  Europe,  to  the  mountains  of  Afghanistan,  to  the  deserts  of  Iraq,  the 
flag  and  those  who  carry  it  are  universally  recognized  as  harbingers  of 
liberation,  justice,  and  peace.  Regardless  of  circumstance,  our  flag  endures 
as  a  sign  of  hope. 

On  Flag  Day,  we  look  to  the  red,  white,  and  blue  as  a  symbol  of  our 
commitment  to  advancing  the  universal  hope  of  liberty  and  justice  for  all. 
Old  Glory  abounds  in  the  landscape  of  our  daily  lives,  reminding  us  of 
the  freedom  we  share.  The  50  stars  and  13  stripes  are  not  just  a  random 
pattern,  they  symbolize  the  blessings  of  liberty  we  enjoy  as  Americans. 

To  commemorate  the  adoption  of  our  flag,  the  Congress,,  by  joint  resolution 
approved  August  3,  1949,  as  amended  (63  Stat.  492),  designated  June  14 
of  each  year  as  "Flag  Day"  and  requested  that  the  President  issue  an  annual 
proclamation  calling  for  its  observance  and  for  the  display  of  the  Flag 
of  the  United  States  on  all  Federal  Government  buildings.  The  Congress 
also  requested,  by  joint  resolution  approved  June  9,  1966,  as  amended  (80 
Stat.  194),  that  the  President  issue  annually  a  proclamation  designating 
the  week  in  which  June  14  occurs  as  "National  Flag  Week"  and  calling 
upon  all  citizens  of  the  United  States  to  display  the  flag  during  that  week. 

NOW,  TFffiREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  do  hereby  proclaim  June  14,  2003,  as  Flag  Day  and  the  week  ; 
beginning  Jime  8,  2003,  as  National  Flag  Week.  I  direct  the  appropriate 
officials  to  display  the  flag  on  all  Federal  Government  buildings  during 
that  week,  and  I  urge  all  Americans  to  observe  Flag  Day  and  National 
Flag  Week  by  flying  the  Stars  and  Stripes  from  their  homes  and  other 
suitable  places.  I  also  call  upon  the  people  of  the  United  States  to  obsierve 
with  pride  and  all  due  ceremony  those  days  from  Flag  Day  through  Independ- 
ence Day,  also  set  aside  by  the  Congress  (89  Stat.  211),  as  a  time  to  honor 
America,  to  celebrate  our  heritage  in  public  gatherings  and  activities,  and 
to  publicly  recite  the  Pledge  of  Allegiance  to  the  Flag  of  the  United  States 
of  America. 
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EM  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  sixth  day  of 
June,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-seventh. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docunnents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Farm  Service  Agency 

7CFR  Part 723 

Commodity  Credit  Corporation 

7CFR  Part  1464 

RiN0560-AG60 

2002  lAarlceting  Quota  and  Price 
Support  for  Flue-Cured  Tobacco 

AGENCIES:  Farm  Service  Agency  and 
Commodity  Credit  Corporation,  USDA. 
action:  Final  rule. 

SUMMARY:  The  purpose  of  this  final  rule 
is  to  codify  determinations  made  by  the 
Secretary  of  Agricultiu-e  (Secretary)  for 
the  2002  crop  of  flue-cured  tobacco.  In 
accordance  with  the  Agricultural 
Adjustment  Act  of  1938,  as  amended, 
(1938  Act),  the  Secretary  determined  the 
2002  marketing  quota  for  flue-cured 
tobacco  to  be  582.0  million  pounds.  In 
accordance  with  the  Agricultural  Act  of 
1949,  as  amended,  (1949  Act),  the 
Secretary  determined  the  2002  price 
support  level  to  be  165.4  cents  per 
pound.  This  rule  will  also  codify  the 
2000  and  2001  marketing  quotas  and 
price  support  levels.  The  intended  effect 
of  this  rule  is  to  codify  the  announced 
quota  levels  as  required. 
EFFECTIVE  DATE:  December  15,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Tarczy,  Tobacco  and  Peanuts 
Division,  USDA,  FSA,  STOP  0514, 1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0514,  telephone 
202-720-5346.  Copies  of  the  cost- 
benefit  assessment  prepared  for  this  rule 
can  be  obtained  from  Mr.  Tarczy. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 


12866  and  has  been  determined  to  be 
significant  and  was  reviewed  by  0MB. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  is  not 
apphcable  to  this  final  rule  since  neither 
the  Commodity  Credit  Corporation 
(CCC)  nor  the  Farm  Service  Agency 
(FSA)  are  required  by  5  y.S.C.  553  or 
any  other  law  to  publish  a  notice  of 
proposed  rulemaking  for  the  subject 
matter  of  this  rule. 

Federal  Assistance  Programs 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  thiis  final  rule  applies  are: 
Commodity  Loans  and  Purchases — 
10.051. 

Environmental  Evaluation 

An  eUvironmental  evaluation  found 
that  this  action  will  have  no  significant 
impact  en  the  quality  of  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  iinpact  statement  is 
needed. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisijOns  of  Executive  Order  12372, 
which  require  intergovernmental 
consultation  with.  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V,  pubhshed  at  48  FR 
29115  (June  24,  1983)^ 

Unfunded  Mandates 

This  rule  contains  no  unfunded 
mandates  and,  thus,  is  not  subject  to  the 
provisions  of  title  U  of  the  Unfunded 
Mandates  Reform  Act  of  1995. 

Paperwork  Reduction  Act 

These  aiuendments  do  not  contain 
infonnation  collections  that  require 
clearance  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  44 
U.S.C.  chapter  35. 

Rulemaking 

This  rule  is  issued  pursuant  to  the 
1938  Act  and  the  1949  Act.  Section 
J  108(c)  of  Pub.  L.  99-972  provides  that 
the  determinations  made  in  this  rule  are 
not  subject  to  the  provisions  for  public 
participation  in  rulemaking  in  5  U.S.C. 
553  or  in  any  directive  of  the  Secretary. 
Further,  this  rule  affirms  existing 
decisions  which  were  time-sensitive. 
Hence,  a  delay  in  the  implementation  of 


the  matters  affirmed  in  this  notice 
would  have  been  impracticable, 
unnecessary,  and  counter  to  the  public 
interest.  Thus,  the  matters  affiimed  in 
this  notice  were  made  effective  at  the  - 
time  that  they  were  announced  by  press 

releaser 

On  December  15,  2001,  the  Secretary 
announced  the  national  marketing  quota 
and  the  price  support  level  for  the  2002 
crop  of  flue-cured  tobacco.  A  number  of 
related  determinations  were  made  at  the 
same  time,  which  this  final  rule  affirms, 
hi  addition  this  rule  affirms  similar 
determinations  made  with  respect  to  the 
2000  and  2001  crops  of  flue-cured 
tobacco. 

Marketing  Quota 

Section  317(a)(1)(B)  of  the  1938  Act 
provides,  in  part,  that  the  national 
marketing  quota  for  a  marketing  year  for 
flue-cured  tobacco  is  the  quantity  of 
such  tobacco  that  is  not  more  than  103 
percent  nor  less  than  97  percent  of  the 
total  of:  (1)  the  amount  of  flue-cured 
tobacco  that  domestic  manufacturers  of 
cigarettes  estimate  they  intend  to 
purchase  on  United  States  auction 
markets  or  from  producers,  (2)  the 
average  quantity  exported  annually  from 
the  U.S.  during  the  3  meirketing  years 
immediately  preceding  the  marketing 
year  for  which  the  determination  is 
being  made,  and  (3)  the  quantity,  if  any, 
that  the  Secretary,  in  the  Secretary's 
discretion,  determines  necessary  to 
adjust  loan  stocks  to  the  reserve  stock 
level. 

The  reserve  stock  level  is  defined  in 
section  301(b)(14)(C)  of  the  1938  Act  as 
the  greater  of  100  million  poimds  or  15 
percent  of  the  national  marketing  quota 
for  flue-cured  tobacco  for  the  marketing 
year  immediately  preceding  the 
marketing  year  for  which  the  level  is 
being  determined. 

Section  320A  of  the  1938  Act 
provides  that  all  domestic 
manufacturers  of  cigarettes  with  more 
than  1  percent  of  U.S.  cigarette 
production  and  sales  shall  submit  to  the 
Secretary  a  statement  of  purchase 
intentions  for  the  2002  crop  of  flue- 
cured  tobacco  by  December  1,  2002. 
Five  such  manufacturers  were  required 
to  submit  such  a  statement  for  the  2002 
crop  and  the  total  of  their  intended 
piut:hases  for  the  2002  crop  is  310.0 
million  pounds.  The  3-year  average  of 
exports  is  249.9  million  pounds. 

The  national  marketing  quota  for  the 
2001  crop  year  was  548.9  million 
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pounds.  In  accordance  with  section 
301(b)(14){C)  of  the  1938  Act  the  reserve 
stock  level  is  the  greater  of  15  percent 
of  the  previous  year's  quota  (548.9 
million  pounds  x  .15  =  82.3  million 
pounds)  or  100.0  million  pounds.  Thus, 
the  reserve  stock  level  for  use  in 
determining  the  2002  marketing  quota 
for  flue-cured  tobacco  is  100.0  million 
pounds. 

Pre-1997  loan  crops  have  been  spld. 
Further,  manufacturers  agreed  in 
December  of  1998,  1999,  and  2000  to 
purchase  an  additional  210.0  million 
poimds,  thereby  reducing  loan 
inventory  to  46.9  million  pounds.  Ui 
additioi),  the  Agricultural  Rural 
Development,  Food  and  Drug 
Administration  and  Related  Agencies 
Appropriations  Act  of  2001  (Public  Law 
106-387),  as  amended,  allowed  the 
forfeitiu'e  of  1999  loan  inventories. 
Loans  from  the  2001  crop  total  121 
million  pounds,  making  total  loan 
stocks  77.9  million  pounds. 
Accordingly,  the  adjustment  to  maintain 
loan  stocks  at  the  reserve  supply  level 
is  an  increase  of  22.1  million  pounds. 

The  total  of  the  three  marketing  quota 
components  for  the  2001-2002 
Marketing  Year  (MY)  is  582  million 
pounds.  Accordingly,  the  national 
marketing  quota  for  the  MY  beginning 
July  1,  2002,  for  flue-cured  tobacco  is 
582  million  pounds. 

Section  317(a)(2)  of  the  1938  Act 
provides  that  the  national  average  yield 
goal  be  set  at  a  level  that  the  Secretary 
determines  will  improve  or  ensure  the 
usability  of  the  tobacco  and  increase  the 
net  return  per  pound  to  the  producers. 
Since  average  yields  have  not  changed 
significantly  in  recent  years,  the 
national  average  yield  goal  for  the  2002 
MY  will  be  2,088  pounds  per  acre,  the 
same  as  last  year's  level. 

hi  accordance  with  section  317(a)(3) 
of  the  1938  Act,  the  national  acreage 
allotment  for  the  2002  crop  of  flue-cured 
tobacco  is  determined  to  be  278,735.63 
acres,  derived  from  dividing  the 
national  marketing  quota  by  the  national 
average  yield  goal. 

In  accordance  with  section  317(e)  of 
the  1938  Act,  the  Secretary  is  authorized 
to  establish  a  national  reserve  from  the 
national  acreage  allotment  in  an  amount 
equivalent  to  not  more  than  3  percent  of 
the  national  acreage  allotment  for  the 
purpose  of  making  corrections  in  farm 
acreage  allotments,  adjusting  for 
inequities,  and  for  establishing 
allotments  for  new  farms.  The  Secretary 
has  determined  that  a  national  reserve 
for  the  2002  crop  of  flue-ciued  tobacco 
of  733  acres  is  adequate  for  these 
purposes. 

In  accordance  with  section  317(a)(4) 
of  the  1938  Act,  the  national  acreage 


factor  for  the  2002  crop  of  flue-ciu«d 
tobacco  for  uniformly  adjusting  the 
acreage  allotment  of  each  farm  is 
determined  to  be  1.06,  which  is  the 
result  of  dividing  the  2002  national 
allotment  (278,735.63  acres)  minus  the 
national  reserve  (733  acres)  by  the  total 
of  allotments  established  for  flue-cured 
tobacco  farms  in  2001  (262,265.98 
acres). 

In  accordance  with  section  317(a)(7) 
of  the  1938  Act,  the  national  yield  factor 
for  the  2002  crop  of  flue-cured  tobacco 
is  determined  to  be  0.9251,  which  is  the 
result  of  dividing  the  national  average 
yield  goal  (2,088  pounds)  by  a  weighted 
national  average  yield  (2,257  pounds). 

Price  Support 

Price  support  is  required  to  be  made 
available  for  each  crop  of  a  kind  of 
tobacco  for  which  quotas  are  in  effect, 
or  for  which  marketing  quotas  have  not 
been  disapproved  by  producers,  at  a 
level  determined  in  accordance  with  a 
formula  prescribed  in  section  106  of  the 
1949  Act. 

With  respect  to  the  2002  crop  of  flue- 
cured  tobacco,  the  level  of  support  is 
determined  in  accordance  with  sections 
106(d)  and  (f)  of  the  1949  Act.  Section 
106(f)(7)(A)  of  the  1949  Act  provides 
that  the  level  of  support  for  the  2002 
crop  of  ilue-cured  tobacco  shall  be: 

(1)  The  level,  in  cents  per  pound,  at 
which  the  2001  crop  of  flue-cured 
tobacco  was  supported,  plus  or  minus, 
respectively, 

(2)  An  adjustment  of  not  less  than  65 
percent  nor  more  than  100  percent  of 
the  total,  as  determined  by  the  Secretary 
after  taking  into  consideration  the 
supply  of  the  kind  of  tobacco  involved 
in  relation  to  demand,  of: 

(A)  66.7  percent  of  the  amount  by 
which: 

(I)  The  average  price  received  by 
producers  for  flue-cured  tobacco  on  the 
U.S.  auction  markets,  as  determined  by 
the  Secretary,  during  the  5  MY's 
immediately  preceding  the  MY  for 
which  the  determination  is  being  made, 
excluding  the  year  in  which  the  average 
price  was  the  highest  and  the  year  in 
which  the  average  price  was  the  lowest 
in  such  period,  is  greater  or  less  than: 

(II)  The  average  price  received  by 
producers  for  flue-cured  tobacco  on  the 
U.S.  auction  markets,  as  determined  by 
the  Secretary,  during  the  5  MY's 
immediately  preceding  the  MY  prior  to 
the  MY  for  which  the  determination  is    • 
being  made,  excluding  the  year  in 
which  the  average  price  was  the  highest 
and  the  year  in  which  the  average  price 
was  the  lowest  in  such  period;  and 

(B)  33.3  percent  of  the  change, 
expressed  as  a  cost  per  pound  of 
tobacco,  in  the  index  of  prices  paid  by 


the  tobacco  producers  from  January  1  to 
December  31  of  the  calendar  year 
immediately  preceding  the  year  for 
which  the  determination  is  made. 

The  difference  between  the  two  5-year 
averages  [i.e.,  the  difference  between 
(A)(1)  and  (A)(II))  is  0.10  cent  per  pound. 
The  difference  in  the  cost  index  from 
January  1,  2001,  to  December  31,  2001, 
is  -  1.7  cents  per  pound.  Applying 
these  components  to  the  price  support 
formula  (0.0  cent  per  poimd,  two-thirds 
weight;  - 1.7  cents  per  pound,  one-third 
weight)  results  in  a  weighted  total  of 
-  0.6  cent  per  pound.  As  indicated, 
section  106  of  the  1949  Act  provides 
that  the  Secretary  may,  on  the  basis  of 
supply  and  demand  conditions,  limit 
the  change  in  the  price  support  level  to 
no  less  than  65  percent  of  that  amount. 
As  there  was  no  justifiable  basis  found 
for  limiting  the  decrease  (which 
reflected  a  change  in  production  costs), 
and  in  order  to  aid  in  the  marketing  of 
the  crop,  that  discretion  was  not 
utilized.  Accordingly,  the  2002  crop  of 
flue-cured  tobacco  will  be  supported  at 
165.4  cents  per  pound,  0.6  cent  lower 
than  the  2001  crop. 

The  2000  and  2001  quotas  and  price 
support  were  determined  using  the 
same  methodology  as  described  for  the 
2002  quota  and  price  support.  With 
respect  to  the  marketing  quota 
determinations,  for  the  2000  crop  the 
purchase  intentions,  exports  (three  year 
average),  reserve  stock  average,  and  final 
quota  (103%  of  the  total)  were  286.0, 
334.1,  ( -  92.9),  and  543.0  and  for  2001 
were  297.0,  297.7,  ( -  61.8),  and  548.9. 
The  adjustment  up  to  103%  was  made, 
as  allowed  by  statute,  to  lessen  the 
impact  on  producers  of  the  declining 
quotas.  Following  the  time  of  the 
determinations  for  the  2002  crops,  the 
Congress,  in  Pub.  L.  107-71,  adjusted 
the  reserve  stock  level  for  flue-cured 
tobacco,  doing  so  in  section  1610  of  that 
Act.  That  change  will  impact  future 
crops.  With  respect  to  price  support  the 
price  indices  used  in  the  price  support 
level  determination,  the  changes  (in 
cents)  in  prices  received  and  in  prices 
paid  per  pound  were  for  the  2000  crop 
determination,  0.4  and  1.5  and  for  the 
2001-crop  calculation  ( -0.2)  and  6.5.  In 
order  to  aid  the  marketing  of  the  2000 
and  2001  crops,  the  Secretary  used  the 
discretion  allowed  by  the  authorizing 
statute  to  limit  the  price  support 
increase  to  65%  of  the  increase  that 
would  have  otherwise  been  produced  by 
the  formula.  Copies  and  other 
supporting  documents  are  available 
from  Mr.  Robert  L.  Tarczy,  USDA,  Farm 
Service  Agency,  Stop  0514,1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0514,  telephone 
202-720-5346. 
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.  List  of  Subjects 

7CFRPart723 

Acreage  allotments.  Marketing  quotas. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Tobacco. 

'    7  CFR  Part  1464 

Loan  programs-agriculture.  Price 
support  programs,  Tobacco,  Reporting 
and  recordkeeping  requirements. 
Warehouses. 

■  Accordingly,  7  CFR  parts  723* and  1464 
are  amended  as  follows: 

PART  723— TOBACCO 

■  1.  The  authority  citation  for  7  CFR  part 
723  continues  to  read  as  follows: 

Authority:  7  U.S.C,  1301-1314,  1314-1. 
1314b,  1314b-l.  1314b-2,  1314c,  1314d, 
1314e,  1314f,  1314i,  1315,  1316.  1362,  1363, 
1372-75,  1377-1379,  1421,  1445-1,  and 
1445-2. 

■  2.  Section  723.111  is  amended  by 
adding  paragraphs  (h)  through  (j)  to  read 
as  follows: 


§723.111 
tobacco. 


Flue-cured  (types  11-14) 


*   ,     •  . 


(h)  The  2000  crop  national  marketing 
quota  is  543.0  million  pounds. 

(i)  The  2001  crop  national  marketing 
quota  is  548.9  million  pounds. 

(j)  The  2002  crop  national  marketing 
quota  is  582.0  millions  pounds. 

PART  1464— TOBACCO 

■  3.  The  authority  citation  for  7  CFR  part 
1464  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1421.  1423.  1441.  1445. 
and  1445-1.  15  U.S.C.  714b  and  714c;  Pub. 
L.  106-78.  Pub.  L.  106-113,  Stat.1135  and 
Pub.  L.  106-224. 

■  4.  Section  1464.12  is  amended  by 
adding  paragraphs  (h)  though  (j)  to  read 
as  follows:  ^ 


§1464.12 
tOtMCCO. 


Flue-cured  (types  11-14) 


(h)  The  2000  crop  national  price 
support  level  is  164.0  cents  per  pound. 

(i)  The  2001  crop  national  price 
support  level  is  166.0  cents  per  pound. 

(j)  The  2002  crop  national  price 
support  level  is  165.4  cents  per  pound. 

Signed  in  Washington,  DC.  on  June  3, 
2003. 

James  R.  Little, 

Administrator,  Farm  Service  Agency, 
Executive  Vice  President,  Commodity  Credit 
Corporation. 

(FR  Doc.  03-14624  Filed  6-10-03;  8:45  am] 
BILLING  COOE  3410-OS-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  82 
[Docket  No.  02-117-8] 

Exotic  Newcastle  Disease;  Removal  of 
Areas  from  Quarantine 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  exotic 
Newcastle  disease  regulations  by 
removing  Dona  Ana,  Luna,  and  Otero 
Counties,  NM,  Hudspeth  County,  TX, 
and  portions  of  El  Paso  County,  TX, 
from  the  list  of  quarantined  areas.  This 
action  removes  restrictions  on  the 
movement  of  birds,  poultry,  and  certain 
other  articles  from  those  areas. 
DATES:  This  interim  rule  was  effective 
June  5,  2003.  We  will  consider  all 
comments  that  we  receive  on  or  before 
August  11,  2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-117-8, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-117-8.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  yoiu  name  and 
address  in  your  message  and  "Docket 
No.  02-117-8"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  siu-e  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Aida  Boghossian,  Senior  Staff 


Veterinarian,  Emergency  Programs  Staff, 
VS,  APHIS,  4700  River  Road  Unit  41, 
Riverdale,  MD  20737-1231;  (301)  734- 
8073. 

SUPPLEMENTARY  INFORMATION: 

Background 

Exotic  Newcastle  disease  (END)  is  a 
contagious  and  fatal  viral  disease 
affecting  the  respiratory,  nervous,  and 
digestive  systems  of  birds  and  poultry. 
END  is  so  virulent  that  many  birds  and 
poultry  die  without  showing  any 
clinical  signs.  A  death  rate  of  almost  100 
percent  can  occur  in  unvaccinated 
poultry  flocks.  END  can  infect  and  cause 
death  even  in  vaccinated  poultry. 

The  regulations  in  "Subpart  A — 
Exotic  Newcastle  Disease  (END)"  (9  CFR 
82.1  through  82.16,  referred  to  below  as 
the  regulations)  were  established  to 
prevent  the  spread  of  END  in  the  United 
States  in  the  event  of  an  outbreak.  In 
§  82.3,  paragraph  (a)  provides  that  any 
area  where  birds  or  poultry  infected 
with  END  are  located  will  be  designated 
as  a  quarantined  area,  and  that  a 
quarantined  area  is  any  geographical . 
area,  which  may  be  a  premises  or  all  or 
part  of  a  State,  deemed  by 
epidemiological  evaluation  to  be 
sufficient  to  contain  all  birds  or  poultry 
known  to  be  infected  with  or  exposed  to 
END.  Portions  of  Arizona,  California. 
Nevada,  New  Mexico,  and  Texas  are 
designated  as  quarantined  areas  in 
§  82.3(c)  of  the  regulations.  As  a  result, 
the  interstate  movement  from  the 
quarantined  areas  of  birds,  poultry, 
products,  and  materials  that  could 
spread  END  is  prohibited  or  restricted. 
Further,  because  the  Secretary  has 
declared  an  extraordinary  emergency 
because  of  END  in  those  States,  the 
regulations  in  §  82.16  provide  that  the 
intrastate  movement  from  those 
quarantined  areas  of  birds,  poultry, 
products,  and  materials  ihat  could 
spread  END  is  prohibited  or  restricted. 
In  this  interim  rule,  we  are  reducing 
the  size  of  the  quarantined  area  in  Texas 
and  eliminating  the  quarantined  area  in 
New  Mexico  based  on  the  results  of 
extensive  surveillance  and 
investigations  conducted  in  those 
States.  These  activities  are  described 
below. 

On  April  9,  2003,  END  was  confirmed 
in  backyard  poultry  on  a  premises  in  the 
town  of  Socorro,  e1  Paso  County,  TX. 
Therefore,  in  an  interim  rule  effective 
April  10,  2003.  and  published  in  the 
Federal  Register  on  April  16,  2003  (68 
FR  18531-18532,  Docket  No.  02-117-5), 
we  amended  §  82.3(c)  by  quarantining 
El  Paso  and  Hudspeth  Counties,  TX,  and^ 
Dona  Ana,  Luna,  and  Otero  Counties, 
NM.  As  provided  for  by  the  regulations 
in  §  82.3(a),  this  quarantined  area 
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encompassed  the  area  where  poultry 
infected  with  END  were  located  and  a 
surrounding  geographical  area  deemed 
by  epidemiological  evaluation  to  be 
sufficient  to  contain  all  birds  or  poultry 
known  to  be  infected  with  or  exposed  to 
END. 

Following  the  detection  of  END  in 
Texas,  intensive  surveys  were 
conducted  in  the  five-county 
quarantined  area.  The  original  infected 
premises  proved  to  be  the  only  premises 
with  END-infected  birds.  Three 
"dangerous  contact"  premises  (i.e., 
premises  with  an  epidemiological  link 
to  the  infected  premises)  were 
identified,  along  with  51  premises  (42 
containing  poultry  and  9  with  only  pet 
birds)  located  within  a  1  kilometer 
radius  of  the  infected  premises.  All 
birds  and  poultry  on  those  54  premises 
were  tested  for  END  with  negative 
results.  Across  the  five-county 
quarantined  area,  additional  surveys 
were  conducted  in  targeted  high-risk 
areas.  Populated  areas,  reports  from 
animal  control  units,  and  leads  derived 
from  reports  of  sick  birds  or  poultry  or 
other  epidemiological  information  were 
used  to  define  the  high-risk  areas.  No 
additional  cases  were  identified  in  any 
of  these  areas.  Passive  surveillance, 
including  education  and  outreach 
efforts,  continues  to  be  conducted 
throughout  the  States.  A  total  of  1,591 
investigations  were  conducted  in  New 
Mexico  and  Texas,  with  839  flocks 
tested.  No  evidence  of  additional 
disease  spread  was  identified  through 
this  surveillance.  There  is  a  single 
commercial  premises  in  the  quarantined 
area,  located  in  Berino,  Dona  Ana 
County^  NM.  Swabs  were  submitted  on 
a  weekly  basis  from  this  facility,  all  with 
negative  results.  A  review  of  biosecurity 
procedines  and  other  records  was  also 
conducted  on  a  weekly  basis.  All  test 
results  reported  through  May  12,  2003, 
have  been  negative. 

Reduction  of  Quarantined  Areas 

As  noted  previously,  the  regulations 
in  §  82.3(a)  provide  that  any  area  where 
birds  or  poultry  infected  with  END  are 
located  will  be  designated  as  a 
quarantined  area,  and  that  a  quarantined 
area  is  any  geographical  area,  which 
may  be  a  premises  or  all  or  part  of  a 
State,  deemed  by  epidemiological 
evaluation  to  be  sufficient  to  contain  all 
birds  or  poultry  known  to  be  infected 
with  or  exposed  to  END. 

Animal  and  Plant  Health  Inspection 
Service  epidemiologists  have  evaluated 
the  results  of  the  investigations 
conducted  in  New  Mexico  and  Texas 
and  have  determined  that  we  may  now 
reduce  the  size  of  the  quarantined  area 
in  Texas  and  that  it  is  no  longer 


necessary  to  maintain  quarantined  areas 
in  New  Mexico.  This  determination  is 
based  on,  among  other  things,  the 
demonstrated  absence  of  birds  or 
poultry  infected  with  or  exposed  to  END 
in  specific  areas.  The  regulations  in 
§  82.14  provide  requirements  that  must 
be  met  before  an  area  may  be  removed 
from  quarantine,  but  those  requirements 
relate  to  measures  taken  with  respect  to 
END-infected  or  -exposed  birds  and 
poultry,  their  eggs  and  manure,  and 
articles  and  premises  with  which  such 
birds  or  their  manure  or  litter  have  come 
in  contact.  As  there  were  no  END- 
infected  or  -exposed  birds  or  poultry  in 
the  areas  that  we  are  removing  frtim 
quarantine,  there  are  no  requirements 
under  §  82.14  that  need  to  be  met  before 
those  areas  can  be  removed  bom 
quarantine. 

Therefore,  in  this  interim  rule,  we  are 
amending  §  82.3(c)  by  removing  Dona 
Ana,  Luna,  and  Otero  Counties,  NM, 
Hudspeth  County,  TX,  and  portions  of 
El  Paso  County.  TX,  from  the  list  of 
quarantined  areas  because  the 
continued  quarantine  of  these  areas  is 
no  longer  necessary  to  contain  all  birds 
and  poultry  infected  with  or  exposed  to 
END.  That  portion  of  El  Paso  Coimty, 
TX,  that  will  remain  as  a  quarantined 
area,  which  is  described  in  the 
amendments  to  §  82.3(c)  at  the  end  of 
this  document,  has  been  deemed  by 
epidemiological  evaluation  to  be 
sufficient  to  contain  all  birds  or  poultry 
known  to  be  infected  with  or  exposed  to 
END. 

Immediate  Action 

Immediate  action  is  warranted  to 
relieve  restrictions  that  are  no  longer 
necessary.  We  have  determined  that 
Dona  Ana.  Luna,  and  Otero  Counties, 
NM.  Hudspeth  County.  TX.  and 
portions  of  El  Paso  County.  TX,  may 
now  be  removed  frtim  the  list  of  areas 
quarantined  because  of  END.  Therefore, 
immediate  action  is  warranted  to  relieve 
the  prohibitions  or  restrictions  that  have 
applied  to  the  movement  of  birds, 
poultry,  products,  and  other  materials 
from  those  areas.  Under  these 
circumstances,  the  Administrator  has 
determined  that  prior  notice  and 
opportunity  for  public  comment  are 
contrary  to  the  public  interest  and  that 
there  is  good  cause  under  5  U.S.C.  553 
for  making  this  action  effective  less  than 
30  days  after  publication  in  the  Federal 
Register. 

We  will  consider  conunents  that  we 
receive  during  the  comment  period  for 
this  interim  rule  (see  DATES  above). 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 


we  receive  and  any  amendments  we  are 
making  to  the  rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  imder 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  under  Executive 
Order  12866. 

This  rule  amends  the  regulations  by 
removing  Dona  Ana,  Luna,  and  Otero 
Coimties,  NM,  Hudspeth  County,  TX, 
and  portions  of  El  Paso  County,  TX, 
fi-om  the  list  of  quarantined  areas.  This 
action  needs  to  be  made  effective 
immediately  in  order  to  remove 
restrictions  on  the  movement  of  birds, 
poultry,  and  certain  other  articles  from 
those  areas  that  are  no  longer  necessary. 

This  situation  makes  timely 
compliance  with  section  604  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  impracticable.  We  are  currently 
assessing  the  potential  economic  effects 
of  this  action  on  small  entities.  Based  on 
that  assessment,  we  will  either  certify 
that  the  rule  vsrill  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  or  publish  a 
final  regulatory  flexibility  analysis. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  [See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  cotirt 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subiects  in  9  CFR  Fart  82 

Animal  diseases,  Poultry  and  poultry 
products,  Quarantine.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

■  Accordingly,  9  CFR  part  82  is  amended 
as  follows: 
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PART  82-€XOTIC  NEWCASTLE 
DISEASE  (END)  AND  CHLAMYDIOSIS; 
POULTRY  DISEASE  CAUSED  BY 
SALMONELLA  ENTERUIDIS 
SEROTYPE  ENTERITIDIS 

■  1 .  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  8301-8317;  7  CFR  2.22, 
2.80.  and  371.4. 

■  2.  In  §  82.3,  paragraph  (c),  the  entry  for 
New  Mexico  is  removed  and  the  entry  for 
Texas  is  revised  to  read  as  follows: 

S82.3    Quarantined  areas. 

***** 

(c)*  *  * 


Texas 

El  Paso  County.  That  portion  of  the 
county  in  the  Town  of  Socorro  that  is 
boimded  as  follows:  Beginning  at  the 
intersection  of  Muscat  Street  and  Tokay 
Avenue;  then  northeast  on  Tokay 
Avenue  to  Fredonia  Street;  then 
southeast  on  Fredonia  Street  to 
Vineyard  Road;  then  southwest  on 
Vineyard  Road  to  Muscat  Street;  then 
northwest  on  Muscat  Street  to  the  point 
of  beginning. 

Done  in  Washington.  DC.  this  5th  day  of 
June  2003. 

Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant    • 
Health  Inspection  Service. 
[PR  Doc.  03-14723  Filed  6-10-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-41-AO;  Amendment 
39-13178;  AD  2003-1 1-19] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  727-100  and  727-200  Series 
Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  727- 
100  and  727-200  series  airplanes,  that 
requires,  under  certain  conditions, 
replacement  of  the  installed  autopilot 
pitch  control  computer  with  a  modified 
computer,  testing  of  the  modified 
system,  and  revision  of  the  Airplane 
Flight  Manual  (AFM).  The  actions 


specified  by  this  AD  are  intended  to 
prevent  imdesirable  and  potentially 
dangerous  pitch  oscillations  during 
coupled  instnunent  landing  system 
(ILS)  approaches.  This  AD  is  intended 
to  address  the  identified  unsafe 
condition. 

DATES:  Effective  July  16,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regiUations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  16, 
2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
fitJm  Boeing  Commercial  Airplane 
Group.  PO  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Thanh  Truong,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  917-6486;  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  727-100  and  727-200  series 
airplanes  was  published  in  the  Federal 
Register  on  September  10,  2001  (66  FR 
46968).  That  action  proposed  to  require 
replacement  of  the  installed  autopilot 
pitch  control  computer  with  a  modified 
computer,  testing  of  the  modified 
system,  and  revision  of  the  Airplane 
Flight  Manual  (AFM). 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposed  AD 

One  operator  reports  that  the  actions 
specified  in  the  proposed  AD  have  been 
incorporated  on  all  of  its  airplanes. 

Request  To  Withdraw  AD 

One  operator  asserts  that 
accomplishment  of  the  actions  specified 
in  the  proposed  AD  would  not  eliminate 
the  identified  unsafe  condition,  and 
suggests  that  pilot  training  and 
procedures  would  eliminate  unstable 
category  II  approaches  by  autopilot 
disconnect.  The  FAA  infers  that  the 


commenter  is  requesting  withdrawal  of 
the  proposed  AD. 

The  FAA  does  not  agree.  The  unsafe 
condition  is  related  to  the  accident 
described  in  the  proposed  AD  involving 
a  Model  727  series  airplane  during  a 
coupled  instrument  landing  system 
(ILS)  category  n  approach.  The 
circumstances  surrounding  that 
accident  led  in  part  to  the  issuance  of 
this  AD.  The  divergent  pitch  oscillations 
of  the  airplane  resulted  from  an 
improper  autopilot  desensitization  rate 
and  contributed  to  the  accident.  This 
AD  addresses  the  improper  autopilot 
desensitization  rate.  The  AFM  revisions 
required  by  this  AD  provide  data  to  the 
flightcrew  regarding  certain  limitations, 
such  as  autopilot  disconnect,  inherent 
in  the  design  of  Sperry  SP-50  and  SP- 
150  autopilots.  Observing  these 
limitations  will  help  the  flightcrew  take 
the  appropriate  action  necessary  for  a 
successful  landing  or  go-around. 

Request  To  Delay  AD  Issuance  Pending 
Further  Study 

One  operator  requests  that  issuance  of 
the  AD  be  delayed  until  further  studies, 
as  described  in  the  proposed  AD,  can  be 
completed.  The  proposed  AD  describes 
additional  studies  in  process  that  are 
intended  to  develop  appropriate  limits 
for  flap  settings  and  airspeeds  and  to     - 
investigate  other  aspects  such  as  winds 
and  giideslope  angles  as  possible 
contributors  to  the  unsafe  condition. 
The  commenter  requests  that  the  studies 
be  completecf  before  the  proposed  AFM 
revisions  and  modifications  are 
mandated. 

The  FAA  does  not  agree.  If  the  results 
of  the  studies  ultimately  suggest  the 
need  for  additional  intervention,  or  if 
additional  data  are  presented  that  would 
justify  revising  any  requirements  of  this 
AD,  the  FAA  may  consider  further 
rulemaking  on  this  issue.  In 
consideration  of  the  amount  of  time  that 
has  already  elapsed  since  issuance  of 
the  original  notice  of  proposed 
rulemaking,  the  FAA  has  determined 
that  further  delay  of  this  final  rule 
action  is  not  appropriate. 

Request  To  Remove  Landing  Flap 
Limitation 

Two  operators  request  removal  of  the 
landing  flap  limitation  specified  in 
paragraph  (d)  of  the  proposed  AD.  To 
justify  the  request,  the  commenters  state 
that  the  difference  in  the  approach 
speeds  between  the  30-degree  and  40? 
degree  landing  flap  configurations  is 
only  5  knots,  and  the  proposed 
limitation  would  provide  only  minimal 
improvement  in  giideslope  beam 
tracking. 
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The  FAA  is  aware  of  the  small 
difference  in  approach  speeds  and 
agrees  with  the  request  to  remove  the 
landing  flap  limitation.  In  the  preamble 
of  the  proposed  AD,  the  FAA  indicated 
that  additional  studies  were  being 
conducted  to  develop  applicable 
operating  limitations  that  would  address 
approach  flap  settings.  The  FAA  has 
since  obtained  additional  analysis 
indicating  that  the  new  gain  schedule 
applies  to  both  30-degree  and  40-degree 
landing  flap  configurations.  Therefore, 
paragraph  (d)  of  the  proposed  AD  has 
been  removed  from  the  final  rule,  and 
subsequent  paragraphs  have  been 
reidentified. 

Request  To  Revise  Applicability: 
Exchide  Certain  Airplanes 

Two  operators  request  that  the 
applicability  of  the  proposed  AD  be 
revised  to  exclude  airplanes  equipped 
with  single-pitch  channels  that  use 
radio  altimeter-based  glideslope  gain 
programming.  One  commenter  reports 
that  most  of  the  affected  airplanes  in  its 
fleet  have  been  modified  to  incorporate 
a  dual-pitch  computer  configuration  in 
accordance  with  Sperry  Service  Bulletin 
21-1132-121,  dated  November  23. 1982 
(for  SP-50  autopilots);  or  21-1132-122, 
dated  February  7,  1983  (for  SP-150 
autopilots).  (Those  service  bulletins 
were  cited  in  the  proposed  AD  as  the 
appropriate  source  of  service 
Information  for  the  one-time  test  of  the 
modified  autopilot.)  This  commenter 
adds  that  compliance  with  paragraphs 
(b)  and  (c)  of  the  proposed  AD  would  be 
impossible  for  those  airplanes  because 
the  proposed  AD  and  Boeing  service 
bulletin  are  targeted  for  airplanes  with 
single-channel  autopilot  systems.  In 
addition,  this  commenter  states  that 
paragraph  (a)  of  the  proposed  AD 
imposes  an  undesirable  restriction  on 
modified  airplanes  by  preventing  them 
firom  flying  category  II  and  category  III 
approaches  into  airports  with 
inoperative  middle  markers.  This 
commenter  asserts  that  this  restriction  is 
unnecessary  for  the  modified  airplanes 
because  their  autopilot  configurations 
use  radio  altimeter  glideslope  gain 
programming  (radio  altitude-based 
desensitization),  and  are  therefore  not 
susceptible  to  the  airworthiness  concern 
associated  with  inoperative  middle 
markers  addressed  by  the  proposed  AD. 
The  commenter  reconunends  that  the 
applicability  of  the  proposed  AD  be 
revised  to  exclude  those  airplanes. 

The  other  commenter  notes  that 
affected  airplanes  with  single-pitch 
channels  on  which  the  actions  specified 
in  Boeing  Service  Bulletin  727-22-0052 
have  been  incorporated  do  not  use  the 
middle  marker  in  gain  programming. 


The  commenter  concludes  that  these 
airplanes  should  not  be  prohibited  firom 
category  II  approaches  if  no  middle 
marker  is  available. 

The  FAA  agrees.  In  this  case,  where 
the  autopilot  has  already  been  modified 
with  an  FAA-approved  design  that  does 
not  normally  use  time-based  gain 
programming,  the  FAA  agrees  that 
excluding  airplanes  equipped  with 
radio  altimeter-based  autopilots  from 
the  applicability  of  the  AD  will  not 
compromise  the  safety  of  the  fleet.  The 
applicability  of  this  AD  has  been  revised 
accordingly. 

Request  To  Revise  Applicability: 
Oarify  Intent 

Several  conunenters  request  that  the 
applicability  of  the  proposed  AD  be 
revised  to  clarify  that  the  requirements 
apply  only  if  operators  desire  to 
maintain  the  capability  of  the  autopilot 
coupled  ILS  approach.  One  operator, 
conducting  "Cat  I  approach  only," 
requests  exclusion  from  the 
applicability  of  the  AD. 

The  FAA  partially  agrees.  The  intent 
of  the  AD  is  to  "prevent  dangerous  pitch 
oscillations  during  coupled  (ILS) 
approaches";  affected  operators  could 
comply  with  the  AD  simply  by  never 
conducting  coupled  approaches. 
Although  the  cited  wording  does  dot 
directly  address  category  I  coupled 
approaches,  analysis  has  shown  that,  if 
the  unmodified  autopilot  is  used, 
potentially  unsafe  pitch  oscillation  can 
begin  at  400  feet  above  ground  level 
(ACL),  which  is  well  above  the  typical 
decision  height  for  category  I 
approaches  of  200  feet  AGL.  As  a  result, 
category  I  and  category  II  coupled 
approaches  would  be  prohibited  for 
airplanes  that  have  unmodified 
autopilot  gains.  However,  manually 
flown  approaches  using  autopilot 
guidance  (glideslope  and  localizer 
needle  deviations)  or  flight  director 
guidance  would  be  permitted.  Because 
the  middle  marker  signal  is  typically 
received  at  200  feet  AGL  and  because 
during  typical  category  I  coupled 
approaches  the  pilot  disconnects  the 
autopilot  at  200  feet  AGL  (compared  to 
100  feet  AGL,  which  is  typical  for 
category  II  approaches),  no  AFM 
restriction  for  category  I  approaches  is 
discussed  in  the  AD  even  though 
modification  of  the  autopilot  is  requited 
if  it  is  used  for  any  coupled  approach. 
The  AFM  language  has  been  further 
revised  in  paragraph  (a)  of  this  final  rule 
to  clarify  that  the  autopilot  must  be 
modified  if  any  coupled  ILS  approach  is 
conducted.  To  more  clearly  identify 
those  airplanes  affected  by  this 
requirement,  new  paragraph  (e)  has 
been  added  to  the  final  rule  to  require 


modification  of  the  autopilot  unit  only 
if  autopilot  coupled  ILS  approaches  are 
to  be  used  with  that  airplane. 
Subsequent  paragraphs  that  appeared  in 
the  proposed  AD  have  been  reidentified 
in  the  final  rule. 

Request  To  Revise  Applicability:  Add 
Certain  Airplanes 

The  applicability  of  the  proposed  AD 
includes  only  those  Model  727-100  and 
-200  series  airplanes  that  are  listed  in 
Boeing  Alert  Service  Bulletin  727- 
22A00g3,  dated  December  20,  2000.  One 
operator  reports  that  some  of  its 
airplanes  are  not  listed  in  the  service 
bulletin  but  are  equipped  with  SP-50 
and/or  SP-150  autopilots.  The  FAA 
infers  that  the  conunenter  is  requesting 
that  the  applicability  of  the  proposed 
AD  be  expanded  to  include  any  Model 
727-100  and  -200  series  airplane 
equipped  with  a  subject  autopilot. 

The  FAA  does  not  agree.  Not  all 
Model  727-100  or  -200  series  airplanes 
with  the  subject  autopilots  are 
susceptible  to  the  unsafe  condition 
identified  by  this  AD.  For  example, 
airplanes  delivered  after  November  1977 
are  not  susceptible  because  they  use 
radio  altimeter  gain  scheduling  for  the 
SP-150  autopilots  instead  of  the  time- 
based  gain  scheduling  discussed  in  the 
proposed  AD.  No  change  to  the 
applicability  of  the  final  rule  is 
necessary  in  this  regard. 

Request  for  Clarification  of  Test 

Two  commenters  request  clarification 
of  the  one-time  test  specified  by 
paragraph  (c)  of  the  proposed  AD.  The 
commenters  state  that  this  requirement, 
as  written,  is  either  redundant  or  subject 
to  misinterpretation.  The  Sperry  service 
bulletins,  described  previously,  were 
cited  in  the  proposed  AD:  in  paragraph 
(c)  for  the  one-time  test  procedures  and 
in  paragraph  (d)  for  the  autopilot 
modification  procedmes.  (Paragraph  (d) 
has  since  been  removed  fi-om  the  final 
rule,  as  discussed  previously.)  The 
proposed  AD  specified  that  the  test  be 
done  concurrently  with  the 
modification,  before  reinstallation  of  the 
modified  autopilot,  and  before  further 
flight.  The  commenters  suggest  that  the 
wording  of  the  proposed  AD  could 
cause  operators  to  perform  unnecessary 
rework.  The  commenters  suggest  that 
the  proposed  test  requirement  be  a  one- 
time test  of  the  autopilot  unit,  because 
"the  timing  in  relation  to  the 
modification  is  immaterial." 

One  operator  requests  that  the 
proposed  test  requirement  be  revised  to 
distinguish  the  requirements  associated 
with  the  autopilot  firom  those  associated 
with  the  airplane.  This  conunenter 
suggests  that  paragraph  (c)  of  the 
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'  proposed  AD  be  revised  to  read  as 
follows:  "Following  any  *  •  * 
modification,  perform  a  one-time  test 
procedure  of  the  modified  autopilot." 
The  wording  in  the  proposed  Ab 
suggests  that  two  tests  are  to  be  done  at 
the  same  time.  The  commenter  requests 
this  change  to  clarify  the  requirements, 
and  to  avoid  unnecessary  rework. 

The  FAA  peirtially  agrees.  The 
requirements  regarding  the  autopilot 
test  may  be  redimdant  because  the 
Sperry  service  bulletins  already  specify 
testing  the  unit  using  test  information 
provided  in  those  service  bulletins.. 
However,  those  same  service  bulletins 
note  that,  "Test  information  given  in 
this  bulletin  shall  be  disregarded  when 
revised  Component  Maintenance 
Manuals  become  available."  This  note 
may  be  misinterpreted  to  mean  the  test 
is  not  required,  so  the  FAA  finds  it 
necessary  to  clarify  the  test  requirement. 
The  FAA  has  learned  that  many 
operators  have  already  accomplished 
the  modifications  and  post-modification 
testing  specified  in  the  proposed  AD. 
Therefore,  paragraph  (c)  of  the  final  rule 
has  been  revised  to  clarify  this 
requirement. 

Request  To  Allow  Alternative  Testing 
Methods 

One  operator  asserts  that  a  variety  of 
effective  methods  have  been  used  to 
verify  the  new  time  constants  described 
in  the  Sperry  service  bulletins  for  the 
test.  The  conunenter  suggests  that  the 
methods  of  compliance  for  paragraph  (c) 
of  the  proposed  AD  be  broadened  to 
allow  the  option  of  "other  valid 
methods."  The  commenter  reports  that 
some  of  its  autopilot  units  were 
modified  and  tested  in-house  in 
accordance  with  established  test 
procedures  described  in  the  component 
maintenance  manual.  The  commenter 
adds  that  other  autopilot  units  were 
purchased  already  modified  in 
accordance  with  the  procedures 
described  in  the  Sperry  service 
bulletins.  The  conunenter  suggests  this 
change  to  avoid  imnecessary  retesting  of 
autopilot  units  for  which  the  use  of  the 
new  time  constants  has  already  been 
confirmed. 

The  FAA  agrees  with  the  request  for 
the  reasons  stated  by  the  commenter. 
Paragraph  (c)  of  the  final  rule  has  been 
further  revised  to  provide  operators  this 
testing  option. 

Request  To  Revise  Requirements  for 
Spare  Parts 

One  operator  requests  that  paragraph 
(e)  of  the  proposed  AD  be  either 
removed  from  the  AD  or  revised  to 
extend  the  time  allowed  for  spares 
modifications  and  AFM  revisions.  This 


commenter  asserts  that  a  minimiiTn  of  6 
months  will  be  necessary  to  modify 
spare  parts  and  revise  the  AFM. 

The  FAA  partially  agrees.  The  FAA 
finds  that  the  AFM  limitations  imposed 
by  this  AD  will  sufficiently  ensure 
safety  of  an  affected  airplane  until  spare 
parts  can  be  acquired  and  modified; 
therefore,  allowing  additional  time  to 
modify  spare  parts  will  not  compromise 
safety.  However,  the  FAA  does  not  agree 
that  it  is  necessary  to  extend  the  time  by 
which  the  AFM  revisions  must  be 
completed.  The  basic  intent  of  an  AFM 
revision  may  be  accomplished  by 
inserting  a  copy  of  the  AD  into  the 
AFM;  operators  should  be  able  to 
complete  this  action  in  a  short  time. 
Paragraph  (f)  of  the  final  rule  (paragraph 
(e)  in  the  proposed  AD)  has  been  revised 
to  extend  the  time  by  which  the 
installation  of  unmodified  spare  parts 
will  be  prohibited. 

Request  To  Revise  Cost  Estimate 

Two  operators  request  a  revision  of 
the  proposed  cost  estimates.  One 
op>erator  notes  that  the  proposed  AD 
does  not  address  the  costs  associated 
with  obtaining  a  master  change  from 
Boeing  to  eliminate  the  need  for  a 
middle  marker  to  begin  second-stage 
gain  programming.  One  operator  notes 
that  the  proposed  AD  does  not  address 
the  costs  associated  with  airplane 
diversions  that  would  result  if  category 
n  approaches  are  prohibited  at  airports 
without  middle  markers. 

The  FAA  partially  agrees.  Since 
category  II  approaches  are  prohibited  at 
airports  that  do  not  have  middle 
markers,  an  operator  may  elect  to  fly 
category  I  or  manual  approaches,  divert 
to  another  airport,  or  modify  the 
autopilot  to  operate  with  radio- 
altimeter-based  gain  schedule  with 
control  law  that  does  not  depend  on  the 
middle  marker  signal.  However?  the 
middle  marker  signal  has  always  been 
and  remains  a  necessary  part  of  the 
autopilot  that  is  programmed  with  a 
time-based  gain  schedule.  This  AD  in 
part  is  intended  to  ensiu«  the  safe 
operation  of  an  airplane — ^within  the 
original  autopilot  design  constraints . 
associated  with  use  of  middle  markers — 
by  way  of  operational  requirements.  No 
change  to  the  final  rule  is  necessary  in 
this  regard. 

Request  To  Revise  Parts  Cost  Estimate 

One  operator  asserts  that  the  parts 
cost  to  modify  each  SP-150  autopilot  is 
$641— not  $168  as  stated  in  the 
proposed  AD. 

According  to  updated  information 
provided  by  Boeing  to  the  FAA,  the 
parts  cost  is  $522  for  the  SP-50 
autopilot  and  $620  for  the  SP-150 


autopilot.  The  Cost  Impact  section  of  the 
final  rule  has  been  revised  accordingly. 

Request  To  Reactivate  Middle  Markers 

The  proposed  AFM  revision 
requirement  would  prohibit  a  category  11 
autopilot  coupled  ILS  approach  when 
the  middle  marker  is  inoperative.  One 
operator  suggests  that  the  FAA 
reactivate  middle  markers  as  an 
alternative  to  the  AFM  revision 
requirement.  The  commenter  claims 
that  the  FAA  has  deactivated  ground- 
based  middle  marker  beacons,  and  some 
operators  have  maintained  their 
airborne  marker  beacon  systems. 

The  FAA  does  not  agree  with  the 
request.  The  use  of  the  middle  marker 
is  an  original  design  feature  of  the 
subject  autopilots.  If  the  middle  marker 
is  inoperative  or  nonexistent,  these 
autopilots — which  are  time-based — will 
not  work  properly.  The  FAA  has 
approved  autopilots  that  do  not  rely  on 
marker  beacons.  Fiulhermore,  the  FAA 
ciurently  is  not  considering  reactivating 
the  marker  beacon  system  due  to  the 
International  Civil  Aviation 
Organization's  September  1984  revision 
to  Annex  10,  which  expanded  the  use 
of  ILS/distance  measuring  equipment 
(DME)  as  a  substitute  for  all  or  part  of 
the  marker  beacon  system.  No  change  to 
the  final  rule  is  necessary  in  this  regard. 

Request  To  Revise  Cause  of  Unsafe 
Conditimi 

Boeing  requests  a  change  to  the 
second  sentence  of  the  Discussion 
section  of  the  proposed  AD. 
Specifically,  this  commenter  requests 
that  the  revised  sentence  read  as 
follows:  "The  approach  was  normal 
imtil  the  airplane  passed  through  200 
feet  above  ground  level,  where  the 
airplane,  responding  to  a  [glideslope] 
beam  anomaly,  started  a  pitch 
oscillation  that  continued  to  increase." 
The  FAA  infers  that  the  commenter  is 
suggesting  that  the  glideslope  beam 
anomaly  contributes  to  the  pitch 
oscillation  problem. 

The  FAA  does  not  agree  with  the 
request,  but  agrees  that  the  glideslope 
beam  anomaly  can  contribute  to  the 
pitch  oscillation  problem,  and  may  have 
been  a  contributing  factor  to  the 
accident  described  in  the  proposed  AD. 
However,  there  were  no  indications  that 
a  glideslope  anomaly  contributed 
directly  to  the  accident.  Numerous 
runway  14R  records  dating  from  a  time 
prior  to  the  accident  indicate  no 
glideslope  deviations  or  other  ILS- 
related  problems.  The  results  of  normal 
and  special  flight  checks  of  the  ILS  were 
also  within  normal  limits.  Furthermore, 
results  of  simulator  testing  using  typical 
glideslope  profiles  have  indicated  that 
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the  autopilot  with  the  150-second 
desensitization  period  responded  to  die 
disturbances  (induced  turbulence  and 
vertical  wind  gusts)  by  commanding 
oscillatory  pitch  changes  or  changes  in 
pitch  that  are  oscillatory  in  nature, 
which  increased  over  time  and  resulted 
in  significant  deviations  from  the 
desired  flight  path.  No  change  to  the 
final  rule  is  necessary  in  this  regard. 

Request  To  Expand  AFM  Requirements 

Boeing  suggests  that  the  proposed 
AFM  revisions  include  additional 
indicators  for  approach  performance, 
such  as  flightcrew  monitoring  for 
allowable  ILS  deviations  and  horizontal 
stabilizer  activity,  that  indicate  an  out- 
of-trim  nonstabilized  approach.  The 
commenter  provides  no  justification  for 
this  request. 

In  consideration  of  the  amount  of  time 
that  has  already  elapsed  since  the 
issuance  of  the  original  notice,  the  FAA 
has  determined  that  further  delay  of  this 
final  rule  is  not  appropriate.  However, 
if  additional  data  are  presented  that 
would  justify  revising  the  requirements 
of  this  AD,  the  FAA  may  consider 
further  rulemaking  to  require  AFM 
revisions  that  would  include  the 
specific  requested  performance 
indicators.  No  change  to  the  final  rule 
is  necessary  in  this  regard. 

Request  To  Revise  Special  Flight  Permit 
Specifications 

Boeing  requests  that,  instead  of 
issuing  a  special  flight  permit  to  allow 
operation  of  the  airplane  to  a  location 
where  the  requirements  of  the  AD  can 
be  accomplished,  the  FAA  impose 
operational  restrictions  on  autopilot 
coupled  ILS  approaches  for  that  flight. 

Tne  FAA  partially  concurs.  The  FAA 
finds  that  such  operational  restrictions 
are  acceptable  but  not  necessary  in  this 
case  because  another  method  is 
available  to  operate  the  airplane;  i.e.,  the 
airplane  can  be  manually  operated 
during  approaches.  No  change  to  the 
final  rule  regarding  this  issue  is 
necessary. 

Request  To  Clarify  Airplanes  Affected 
by  Certain  Requirements 

One  operator  requests  that  paragraph 
(e)  ("Spare  Parts")  of  the  proposed  AD 
be  revised  to  more  clearly  identify  those 
airplanes  that  would  be  affected  by  that 
proposed  requirement.  The  commenter 
suggests  that  the  term  "any  airplane,"  as 
it  is  used  in  that  paragraph,  be  clarified 
to  explain  that  not  all  Model  727-100 
and  -200  series  airplanes  are  subject  to 
this  requirement. 

The  FAA  agrees  that  not  all  existing 
Model  727-100  and  -200  series 
airplanes  are  subject  to  the  identified 


unsafe  condition:  however,  the  FAA 
does  not  agree  that  revision  of  this 
peuagraph  is  necessary.  As  stated  earlier, 
the  applicability  of  the  final  rule  has 
been  revised  to  exclude  airplanes 
equipped  with  radio  altimeter-based 
autopilots.  Any  qualifier  (including 
"any"  and  "all")  used  to  identify 
airplanes  subject  to  a  particular 
requirement  of  an  AD  is  relative  to  the 
overall  applickbility  of  the  AD. 

Request  To  Revise  Description  of  the 
Unsafe  Condition 

Boeing  requests  a  revision  of  one 
sentence  in  the  third  paragraph  of  the 
Discussion  section  of  the  proposed  AD. 
That  sentence  reads  as  follows: 

Because  glideslope  deviations  close  to  the 
runway  require  smaller  pitch  corrections 
than  those  required  far  from  the  runway,  the 
autopilot  sensitivity  has  to  be  reduced  as  the 
airplane  nears  the  runway.  , 

The  commenter  requests  that  the 
sentence  be  replaced  with  the  following: 

The  autopilot  sensitivity  has  to  be  reduced 
as  the  airplane  nears  the  runway  because  the 
glideslope  beam  converges  as  the  distance  to 
the  glideslope  transmitter  is  decreased  (and 
the  same  vertical  displacement  from  the 
beam  centerline  results  in  a  larger  glideslope 
deviation  signal). 

This  commenter  provides  no 
justification  for  this  requested  change. 

The  FAA  does  not  agree  with  this 
request.  Although  the  requested 
language  is  technically  correct,  the  FAA 
finds  that  the  simpler  explanation  in  the 
Discussion  section  of  the  proposed  AD 
is  adequate  to  explain  the  conditions 
that  require  autopilot  sensitivity 
changes.  No  change  to  the  final  rule  is 
necessary  in  this  regard. 

Request  To  Revise  Description  of 
Accident  Cause 

Boeing  requests  a  change  to  one 
sentence  of  the  final  paragraph  of  the 
Discussion  section  of  the  proposed  AD. 
That  sentence  reads  as  follows: 

Based  on  the  NTSB's  studies  and  FAA 
findings,  the  improper  desensitization 
schedule  is  considered  a  contributing  factor 
in  the  destabilized  approach  of  the  accident 
flight  and  in  the  reported  pitch  event  that 
occurred  in  1997. 

This  commenter  requests  that  the  word 
"improper"  be  changed  to  "150- 
second." 

The  FAA  partially  concurs.  The 
requested  wording  is  specific:  however, 
the  Discussion  section  is  not  repeated  in 
a  final  rule,  so  no  change  is  necessary 
in  this  regard. 

Explanation  of  Additional  Changes  to 
AFM 

Some  minor  additional  changes  have 
been  made  to  paragraph  (a)  of  this  final 


nde.  First,  the  prohibition  of  coupled 
ILS  approaches,  specified  in  the 
proposed  AD  only  for  "inoperative" 
middle  markers,  has  been  changed  in 
this  final  rule  to  "inoperative  or 
nonexistent"  middle  markers.  Second, 
the  second  sentence  of  the  revised  AFM 
language  has  been  changed  ft-om  "  *  *  * 
diuing  Cat  II  autopilot  coupled  ILS 
approaches"  to  "*  *  *  during  coupled 
ILS  CAT  II  approaches." 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  conunents  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  750 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
162  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

It  will  take  approximately  1  work 
hour  per  airplane  to  revise  the  AFM,  at 
an  average  labor  rate  of  $60  per  work 
hour.  Based  on  this  figiue,  the  cost 
impact  of  the  required  AFM  revisions 
on  U.S.  operators  is  estimated  to  be 
$9,720,  or  $60  per  airplane. 

It  will  take  approximately  1  work 
hour  per  airplane  to  modify  and  test  the 
SP-50  autopilot  and  2  work  hours  per 
airplane  to  modify  and  test  the  SP-150 
autopilot.  Required  parts  will  cost 
approximately  $522  for  the  SP-50 
autopilot  and  $620  for  the  SP-150 
autopilot.  Based  on  these  figures,  the 
cost  impact  of  the  modification  and  test 
is  estimated  to  be  $582  (SP-50)  or  $740 
(SP-150)  per  airplane. 

The  overall  cost  to  the  affected  fleet 
could  range  from  $104,004  to  $301,320. 

The  cost  impact  figiues  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time  j 

necessary  to  perform  the  specific  actionb 
actually  required  by  the  AD.  These 
figiues  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 
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Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Govenunent  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  luider 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rides  Docket.  A  copy 
of  it  may  be  obtained  irom  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safe^. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-11-19  Boeing:  Amendment  39-13178. 
Docket  2001-NM-41-AD. 

Applicability:  Model  727-100  and  727-200 
series  airplanes,  certificated  in  any  category, 
as  listed  in  Boeing  Alert  Service  Bulletin 
727-22A0093,  dated  December  20.  2000; 
excluding  airplanes  equipped  with  radio 
altimeter-based  autopilots. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 


alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  ihis  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteraUon,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  undesirable  arid  potentially 
dangerous  pitch  oscillaUons  during  coupled 
instrument  landing  system  (ILS)  approaches, 
accomplish  the  following: 

Revision  of  Airplane  Flight  Nfanual  (AFM) 

(a)  For  any  airplane  on  which  autopilot 
coupled  ILS  approaches  with  time-based 
glideslope  gain  programming  are  used: 
Within  6  months  after  the  effective  date  of 
this  AD,  revise  the  Limitations  Section, 
under  AUTOPILOT/FLIGHT  DIRECTOR 
SYSTEM,  of  the  FAA-approved  AFM  by 
adding  the  following  (this  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
into  the  AFM): 

"Coupled  ILS  approaches  are  prohibited 
unless  the  autopilot  has  been  modified  in 
accordance  with  AD  2003-11-19, 
amendment  39-13178. 

CAT  II  autopilot  coupled  ILS  approach 
shall  not  be  performed  if  the  Middle  Marker 
(ground  or  airborne  system)  is  inoperative  or 
nonexistent. 

Disconnect  the  autopilot  at,  or  prior  to,  80 
ft.  (above  the  runway's  touchdown-zone 
elevation)  during  coupled  ILS  CAT  II 
approaches." 

Modification  and  Testing  of  Autopilot 

(b)  Except  as  provided  by  paragraph  (d)  of 
this  AD:  Within  18  months  after  the  effective 
date  of  this  AD,  modify  the  existing  SP-50 
or  SP-150  single-channel  autopilot  in 
accordance  with  Boeing  Alert  Service 
Bulletin  727-22A0093,  dated  December  20, 
2000. 

(c)  Except  as  provided  by  paragraphs  (d) 
and  (e)  of  this  AD:  After  modification  of  the     - 
autopilot  unit  required  by  paragraph  (b)  of 
this  AD,  and  before  reinstallation  of  the 
modified  autopilot  and  further  flight,  perform 
a  one-time  test  procedure  of  the  modified 
autopilot,  in  accordance  with  Sperry  Service 
Bulletin  21-1132-121,  dated  November  23, 
1982  (for  SP-50  autopilots);  or  21-lt32-122, 
dated  February  7, 1983  (for  SP-150 
autopilots);  as  applicable.  Testing  done 
before  the  effective  date  of  this  AD  in 
accordance  with  Component  Maintenance 
Manual  (CMM)  test  procedures  is  also 
acceptable,  provided  that  the  procedures 
implement  all  the  CMM  changes  and  test 
steps  described  in  the  applicable  Sperry 
service  bulletin.  For  autopilot  units 
manufactured  with  the  actions  of  the 
applicable  Sperry  service  bulletin  already 
incorporated,  testing  is  not  required. 

Exempt  Conditions 

(d)  For  airplanes  with  autopilots  already 
modified  prior  to  the  effecUve  date  of  this  AD 
in  accordance  with  Sperry  Service  Bulletin 
21-1132-121  or  21-1132-122:  Only  the  AFM 
limitation  specified  in  paragraph  (a)  of  this 
AD  is  required. 


(e)  For  any  airplane  on  which  coupled 
approaches  are  not  used:  Only  the  AFM 
limitation  specified  in  paragraph  (a)  of  this 
AD  is  required,  provided  a  flight  deck 
placard  is  installed  that  states,  "Autopilot 
coupled  ILS  approach  prohibited  "  or 
equivalent,  in  accordance  with  a  method 
approved  by  the  Manager,  Seattle  Aircraft 
Certification  Office  (ACO),  FAA.  For  a  repair 
method  to  be  approved  by  the  Manager. 
Seattle  ACO,  as  required  by  this  paragraph, 
the  Manager's  approval  letter  must 
specifically  reference  this  AD.  However,  for 
any  airplane  placed  into  service  that  uses 
autopilot  coupled  ILS  approaches,  the 
requirements  of  this  AD  must  be 
accomplished  before  the  first  flight  when  a 
coupled  approach  is  used, 

Part  Installation 

(f)  As  of  6  months  after  the  effective  date 
of  this  AD.  no  person  may  install  on  any 
airplane  an  autopilot  pitch  control  computer 
unless  it  has  been  modified  in  accordance 
with  this  AD. 

Alternative  Methods  of  Gompliance 

(g)  An  altemativB  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  FAA.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Operations  or  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

-  Incorporation  by  Reference 

(i)  Unless  otherwise  specified  in  this  AD, 
the  actions  must  be  done  in  accordance  with 
Boeing  Alert  Service  Bulletin  727-22A0093. 
dated  December  20,  2000;  Sperry  Service 
Bulletin  21-1132-121,  dated  November  23, 
1982;  and  Sperry  Service  Bulletin  21-1132- 
122,  dated  February  7,  1983;  as  applicable. 
Only  the  first  page  of  Sperry  Service 
Bulletins  21-1132-121  and  21-1132-122 
contain  the  document  number;  no  other  page 
of  the  documents  contain  this  information. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group.  PO 
Box  3707,  Seattle,  Washington  98124-2207. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Eflective  Date 

(j)  This  amendment  becomes  effective  on 
July  16,  2003. 
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Issued  in  Renton,  Washington,  on  May  28, 
2003. 
Vi  L.  Lipski, 

Manager.  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  03-13976  Filed  6-10-03;  8:45  am) 

BHXMQ  COOe  4010-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[DocliM  No.  2003-SW-13-AD;  Amendment 
39-13180;  AO  2003-11-21] 

RIN  2120-AA64 

Airworthinass  Directives;  Eurocopter 
France  Model  AS332  C.  L,  and  LI 
Helicopters 

agency:  Federal  Aviation 
Administration,  EKDT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for 
Eurocopter  France  (Eurocopter)  Model 
AS332  C,  L,  and  Ll  helicopters.  This 
action  requires  revising  the  Rotorcraft 
Flight  Manual  (RFM)  Limitations 
section  if  certain  fuel  control  units  are 
installed.  This  AD  is  prompted  by  the 
discovery  of  an  anomaly  in  certain  fuel 
control  units  that  may  lead  to 
inadequate  fuel  flow  in  single-engine 
flight.  This  condition,  if  not  corrected, 
could  result  in  failine  of  the  engine  to 
develop  the  maximum  2V2  minute  one 
engine  inoperative  (OEI)  power,  reduced 
helicopter  performance,  and  subsequent 
loss  of  control  of  the  helicopter  during 
OEI  operation. 
DATES:  Effective  June  26,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  26, 
2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  11,2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Coimsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2003-SW- 
13-AD,  2601  Meacham  Blvd..  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  American 
Eurocopter  Corporation,  2701  Forum 
Drive,  Grand  Prairie,  Texas  75053-4005, 


telephone  (972)  641-3460,  hx  (972) 
641-3527.  This  information  may  be 
examined  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Ed 

Cuevas,  Aviation  Safety  Engineer,  FAA, 
Rotorcraft  Directorate.  Regulations 
Group,  Fort  Worth,  Texas  76193-0111, 
telephone  (817)  222-5355,  fax  (817) 
222-5961. 

SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  De  L' Aviation  Civile 
(DGAC),  the  airworthiness  authority  for 
France,  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  Einocopter 
Model  AS332  C,  L,.and  Ll  helicopters, 
with  Turbomeca  Makila  lA  and  Makila 
lAl  engines  installed  with  fuel  control 
unit  (FCU),  part  number  (P/N)  0  164  16 
820  0  or  P/N  0  164  16  835  0,  having 
serial  numbers  (S/N)  lOOM  through 
525M,  except  for  fuel  control  imits  with 
S/N  168M,  323M,  369M,  371M,  378M, 
382M,  396M.  407M.  422M,  445M, 
449M,  460M,  469M,  472M,  479M. 
488M,  499M,  51 3M,  518M,  523M,  or 
FCUs  that  have  incorporated  Turbomeca 
Service  Budletin  No.  298  73  0802,  dated 
September  17,  2002.  The  DGAC  advises 
that  their  AD  was  issued  following  the 
discovery  of  an  anomaly  affecting  the 
maximiun  fuel  flow  limit  adjustment  on 
some  Makila  lA  and  lAl  engines.  This 
anomaly  leads  to  a  fuel  flow  reduction 
outside  the  tolerance  limits  and  can 
have  an  effect  on  single-engine  flight 
performance. 

Eurocopter  has  issued  Alert  Telex  No. 
73.00.01.  dated  October  2,  2002,  which 
specifies  a  weight  limitation  for  takeoff 
from  helipads;  a  weight  limitation  in 
hover  flight;  and  a  rate  of  climb  limit  in 
certain  portions  of  the  approved  flight 
envelope.  The  DGAC  classified  this  alert 
telex  as  mandatory  and  issued  AD 
2002-55 1(A),  dated  November  13,  2002, 
to  ensure  the  continued  airworthiness  of 
these  helicopters  in  France. 

These  helicopter  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  the  applicable 
bilateral  agreement,  the  DGAC  has  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  these  type  designs  that 
are  certificated  for  operation  in  the 
United  States. 


This  unsafe  condition  is  likely  to  exist 
or  develop  on  other  helicopters  of  the 
same  type  designs  registered  in  the 
United  States.  Therefore,  this  AD  is 
being  issued  to  prevent  failure  of  the 
engine  to  develop  the  maximimi  2V2 
minute  OEI  power,  reduced  helicopter 
performance,  and  subsequent  loss  of 
control  of  the  helicopter  during  OEI 
operation.  This  AD  requires  revising  the 
RFM  Limitations  section  in  certain 
conditions  if  certain  FCUs  are  installed. 
The  actions  must  be  done  in  accordance 
with  the  alert  telex  described 
previously.  The  short  compliance  time 
involved  is  required  because  the 
previously  described  critical  unsafe 
condition  can  adversely  affect  the  power 
available  for  single  engine  operations  of 
the  helicopter.  Therefore,  revising  the 
RFM  for  certain  helicopters  is  required 
before  further  flight,  and  this  AD  must 
be  issued  immediately. 

Since  a  situation  exists  that  requires 
the  inunediate  adoption  of  this 
regulation,  it  is  foimd  that  notice  and 
opporttinity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  AD  system.  The  regidation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance. 
Because  we  have  now  included  this 
material  in  part  39,  we  no  longer  need 
to  include  it  in  each  individual  AD. 

The  FAA  estimates  that  this  AD  will 
affect  4  helicopters  and  determining  the 
applicability  of  this  AD  will  take 
approximately  1  work  hour  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  will 
be  $240,  assuming  no  affected  FCUs  will 
be  discovered. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  nde  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
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supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in    ' 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  ndemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will'be  available  in  the  Rides 
Docket  for  examination  by  interested 
persons.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
rule  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2003-SW- 
13-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regidatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  woiUd  be 
significant  under  DOT  Regidatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in.the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DiRECnVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
a  new  airworthiness  directive  to  read  as 
follows: 

2003-11-21  Eurocopter  France:  Amendment 
39-13180.  Docket  No.  2003-SW-13-AD. 
Applicability:  AS332  C,  L,  and  Ll 
helicopters,  certificated  in  any  category,  with 
Tuihomecca  Makila  lA  or  Makila  lAl 
engines  installed  with  fuelcontrol  unit 
(FCU).  part  number  (P/N)  0^164  16  820  0  or 
P/N  0  164  16  835  0,  having  serial  numbers 
(S/N)  100  through  525,  with  a  suffix  of  "M", 
except: 

(1)  FCUs  with  S/N  168M,  323M,  369M, 
371M,  378M,  382M,  396M,  407M.  422M. 
445M,  449M,  460M.  469M,  472M,  479M, 
488M,  499M,  513M,  518M.  523M;  or 

(2)  FCUs  that  have  been  tested  and  found 
to  provide  the  correct  fuel  flow  rate  in 
accordance  with  Turbomeca  Service  Bulletin 
No.  298  73  0802.  dated  September  17,  2002. 

Compliance:  Before  further  flight,  unless 
accomplished  previously. 

To  account  for  the  inability  of  the  engine 
to  develop  the  maximum  2V2  minute  one 
engine  inoperative  (OEI)  power,  reduced 
helicopter  performance,  and  subsequent  loss 
of  control  of  the  helicopter  during  OEI 
operation,  accomplish  the  following: 

(a)  Revise  the  Limitations  section  of  the 
Rotorcraft  Flight  Manual  in  accordance  with 
the  Accomplishment  Instructions,  paragraph 
2.A.  of  Eurocopter  France  Alert  Telex  No. 
73.00.01,  dated  October  2,  2002. 

(b)  To  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD,  follow  the  procedures  in  14  CFR 
39.19.  Contact  the  Regulations  Group, 
Rotorcraft  Directorate,  FAA  for  information 
about  previously  approved  alternative 
methods  of  compliance. 

(c)  Special  flight  permits  will  not  be 
issued. 

(d)  The  Rotorcraft  Flight  Manual  revision 
shall  be  done  in' accordance  with  Eurocopter 
France  Alert  Telex  No.  73.00.01,  dated 
October  2,  2002.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Eurocopter  Corporation,  2701 
Forum  Drive,  Grand  Prairie,  Texas  75053-  ' 
4005,  telephone  (972)  641-3460,  fax  (972) 
641-3527.  Copies  may  be  inspected  at  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  2601  Meacham  Blvd., 
Room  663,  Fort  Worth,  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DQ 

(e)  This  amendment  becomes  effective  on 
June  26,  2003. 

Note:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L' Aviation  Civile 
(France)  AD  2002-551(A),  dated  November 
13,  2002. 


Issued  in  Fort  Worth,  Texas,  on  May  27, 
2003. 

David  A.  Downey, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  03-14135  Filed  6-10-03;  8:45  amj 
BIUJNG  COOE  4«10-1>-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration    - 

14  CFR  Part  39 

[Docket  No.  2001-NM-394-AD;  Amendment 
39-13185;  AD  2003-11-25] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747-100,  747-1 OOB,  747-1008 
SUD,  747-2008.  747-200F,  747-200C, 
747-300, 747SR,  and  747SP  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Fmal  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  transport 
category  airplanes  listed  above.  This  AD 
requires  an  initial  inspection  to  identify 
all  H-11  steel  bolts  on  the  outer  chord 
of  the  body  station  (BS)  2360  aft 
pressure  bulkhead  between  stringers 
12L  and  12R,  follow-on  repetitive 
inspections  to  identify  all  remaining  H- 
11  steel  bolts- on  the  entire  outer  chord 
of  the  BS  2360  aft  pressure  bulkhead, 
and  follow-on  and  corrective  actions  if 
necessary.  This  AD  also  requires 
eventual  replacement  of  all  H-11  steel 
bolts  with  Inconel  bolts.  This  action  is 
necessary  to  prevent  broken  bolts, 
which  could  result  in  progressive  failure 
of  the  remaining  bolts  and  consequent 
structural  damage,  rapid 
depressurization,  and  loss  of  control  of 
the  airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  July  16,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  16, 
2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattie, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  OfBce  of 
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the  Federal  Register,  800  North  Capitol 
Street.  NW.,  Suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Kawaguchi.  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S.  FAA. 
Seattle  Aircraft  Certification  Office. 
1601  Lind  Avenue,  SW..  Renton. 
Washington  98055^056;  telephone 
(425)  917-6434:  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  747  series  airplanes  was 
published  in  the  Federal  Register  on 
September  25.  2002  (67  FR  60189).  That 
action  proposed  to  require  an  initial 
inspection  to  identify  all  H-1 1  steel 
bolts  on  the  outer  chord  of  the  body 
station  (BS)  2360  aft  pressme  bulkhead 
between  stringers  12L  and  12R,  follow- 
on  repetitive  inspections  to  identify  all 
remaining  H-1 1  steel  bolts  on  the  entire 
outer  chord  of  the  BS  2360  aft  pressure 
bulkhead,  and  follow-on  and  corrective 
actions  if  necessary.  That  action  also 
proposed  to  require  eventual 
replacement  of  all  H-11  steel  bolts  with 
Inconel  bolts. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  The  FAA 
has  given  due  consideration  to  the 
comments  received. 

Request  to  Revise  Statement  of  Unsafe 
Condition 

One  commenter  requests  that  the  FAA 
revise  the  unsafe  condition  in  the 
proposed  AD,  which  states  that  the 
consequences  of  not  finding  broken  H- 
1 1  steel  bolts  is  progressive  failine  of 
the  remaining  bolts  and  consequent 
structural  damage  and  rapid 
depressinization  of  the  airplane.  The 
commenter  notes  that,  while  these  are 
effects  of  progressive  bolt  failure,  it  is 
more  significant  that  such  failure  could 
result  in  loss  of  control  of  the  airplane. 
We  concur  and  have  revised  the 
statement  of  unsafe  condition 
throughout  this  final  rule. 

Request  to  Clarify  Subiect  of  Repetitive 
Inspections 

One  commenter  requests  that  we 
revise  paragraph  (c)  of  the  proposed  AD 
to  clarify  that  the  repeat  inspections  in 
that  paragraph  apply  only  to  the 
remaining  H-11  steel  bolts  (that  is,  the 
H-11  steel  bolts  that  have  not  been 
replaced  with  Inconel  bolts).  We  concur 
that  the  repetitive  ultrasonic  inspections 
and  torque  checks  for  cracked  or  broken 
bolts  are  necessary  only  for  the 
remaining  H-11  steel  bolts.  We  have 


clarified  paragraph  (c)  of  this  final  rule 
accordingly. 

Request  to  Revise  Instructions  in 
Paragraph  (d)  of  Proposed  AD 

One  commenter  requests  that  we 
revise  the  instructions  in  paragraph  (d) 
of  the  proposed  AD  to  remove  the 
instruction  to  coat  the  Inconel  bolt  with 
corrosion-inhibiting  compound  after 
installation.  The  commenter  states  that 
the  instructions  for  applying  corrosion 
protection  on  the  replacement  Inconel 
bolt  that  are  stated  in  paragraph  (d)  of 
the  proposed  AD  are  incomplete  and 
suggests  alternative  instructions.  The 
commenter  recommends  that  paragraph 
(d)  refer  to  Figure  4  of  the  service 
bulletin. 

We  do  not  agree  that  any  change  is 
necessary.  Paragraph  (d)  of  this  AD 
requires  replacing  all  subject  H-11  steel 
bolts  per  Boeing  Alert  Service  Bulletin 
747-53A2474,  dated  October  25,  2001. 
When  we  refer  to  a  service  bulletin  in 
this  way  in  an  AD,  operators  are 
required  to  follow  all  procedures  in  the 
service  bulletin,  including  the 
instructions  for  corrosion  prevention 
that  are  specified  in  Figure  4  of  the 
service  bulletin.  (We  note  that  the 
Accomplishment  Instructions  of  the 
service  bulletin  refer  to  Figure  4  of  the 
service  bulletin  for  replacement 
procedures.)  No  change  to  the  final  rule 
is  needed  in  this  regard. 

Request  to  Require  Inspection  or 
Replacement  of  Adjacent  H-11  Steel 
Bolts 

One  commenter  requests  that  we 
consider  requiring  operators  to  inspect 
or  replace  an  H-11  steel  bolt  (including 
reworking  the  bolt  hole)  found  on  either 
side  of  a  cracked  H-11  steel  bolt  dining 
the  initial  inspection.  The  commenter 
states  that  such  a  requirement  should 
not  add  significant  downtime  and  will 
better  ensure  safety. 

We  do  not  agree  that  any  change  is 
necessary.  This  AD  requires  inspecting 
all  H-11  steel  bolts  in  the  subject  area, 
which  would  include  H-11  bolts 
adjacent  to  cracked  or  broken  bolts. 
While  an  operator  has  the  option  of 
immediately  replacing  any  H-11  steel 
bolt  that  is  adjacent  to  a  cracked  or 
broken  bolt,  we  find  that  performing 
repetitive  inspections  of  remaining  H- 
11  steel  bolts  will  provide  an  acceptable 
level  of  safety  until  all  U-11  steel  bolts 
are  replaced  as  required  by  paragraph 
(d)  of  this  AD.  (Such  replacement  is 
required  within  6  years  after  the 
effective  date  of  the  AD.)  No  change  to 
the  final  rule  is  needed  in  this  regard. 


Clarification  of  Applicability 

We  have  revised  the  applicability 
statement  of  this  AD  to  clarify  that 
Boeing  Model  747-400,  -400D,  and 
-400F  series  airplanes  are  not  affected 
by  this  AD.  The  airplanes  with  line 
numbers  1  through  644  inclusive  are 
Model  747-100,  747-lOOB,  747-lOOB 
SUD,  747-200B,  747-200F,  747-20OC, 
747-300,  747SR,  and  747SP  series 
airplanes. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  487 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
165  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

It  will  take  approximately  9  work 
hours  per  airplane  to  accomplish  the 
required  initial  inspection,  at  an  average 
labor  rate  of  $60  per  work  horn.  Based 
on  these  figures,  the  cost  impact  of  the 
initial  inspection  on  U.S.  operators  is 
estimated  to  be  $89,100,  or  $540  per 
airplane. 

.It  will  take  approximately  35  work 
hours  per  airplane  to  accomplish  the 
required  follow-on  inspection  to 
identify  all  remaining  H-11  steel  bolts 
on  the  entire  outer  chord,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
follow-on  inspection  on  U.S.  operators 
is  estimated  to  be  $346,500,  or  $2,100 
per  airplane,  per  inspection  cycle. 

Should  an  operator  be  required  to 
replace  the  H-11  steel  bolts,  it  will  take 
approximately  108  work  hours  per 
airplane  to  accomplish  the  replacement, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  will  cost 
approximately  $3,233  per  airplane. 
Based  on  these  figures,  the  cost  impact 
is  estimated  to  be  $9,713  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figines  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
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figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regiUations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  bom  the  Rides 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-11-25    Boeing:  Amendment  39-13185. 
Docket  2001-NM-394-AD. 

Applicability:  Model  747-100,  747-lOOB. 
747-lOOB  SUD,  747-200B,  747-200F,  747- 
200C,  747-300,  747SR,  and  747SP  series 
airplanes;  line  numbers  1  through  644 
inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 


subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  broken  H-11  steel  bolts,  which 
could  result  in  progressive  failure  of  the 
remaining  bohs  and  consequent  structural 
damage,  rapid  depressurization,  and  loss  of 
control  of  the  airplane,  accomplish  the 
following: 

Initial  Inspection 

(a)  Within  18  months  after  the  effective 
date  of  this  AD:  Do  a  detailed  inspection  to 
identify  all  H-11  steel  bolts  on  the  outer 
chord  of  the  body  station  (BS)  2360  aft 
pressure  bulkhead  between  stringers  12L  and 
12R.  Do  the  inspection  by  checking  the  bolt 
part  number  stamped  on  the  bolt  head,  or 
verifying  the  bolt  is  steel  by  using  a  magnet, 
per  Boeing  Alert  Service  Bulletin  747- 
53A2474.  dated  October  25,  2001.  If  no  H- 
1 1  steel  bolt  is  found,  no  further  action  is 
required  by  this  paragraph.  If  any  H-11  steel 
bolt  is  found,  do  the  requirements  specified 
in  paragraph  (c)  of  this  AD. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Follow-On  Inspections/CIorrective  Actions 

(b)  Within  18  months  after  doing  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  or  within  18  months  after  the  effective 
date  of  this  AD,  whichever  is  later:  Do  a 
detailed  inspection  to  identify  all  remaining 
H-11  steel  bolts  on  the  entire  outer  chord  of 
the  BS  2360  aft  pressure  bulkhead,  per 
Boeing  Alert  Service  Bulletin  747-53A2474, 
dated  October  25,  2001.  If  no  H-11  steel  boh 
is  found,  no  further  action  is  required  by  this 
paragraph.  If  any  H-11  steel  bolt  is  found,  do 
the  requirements  specified  in  paragraph  (c)  of 
this  AD. 

(c)  For  any  H-11  steel  bolt  found  during 
any  inspection  required  by  paragraph  (a)  or 
(b)  of  this  AD:  Before  further  flight,  do  either 
an  ultrasonic  inspection  or  a  torque  check  for 
cracked  or  broken  bolts,  or  replace  the  H-1 1 
steel  bolt  with  an  Inconel  bolt  per  Boeing 
Alert  Service  Bulletin  747-53A2474,  dated 
October  25,  2001.  Replace  any  cracked  or 
broken  bolt  with  an  Inconel  bolt  before 
further  flight  per  the  service  bulletin.  Then 
repeat  the  inspection  of  the  remaining  H-11 
steel  bolts  at  intervals  not  to  exceed  18 


months  until  the  terminating  action  required 
by  paragraph  (d)  of  this  AD  is  done. 

Terminating  Action 

(d)  Within  6  years  after  the  effective  date 
of  this  AD:  Replace  all  H-11  steel  bolts  on 
the  entire  outer  chord  of  the  BS  2360  aft 
pressure  bulkhead  with  Inconel  bolts 
(including  visually  inspecting  the  bolt  hole 
for  corrosion,  oversizing  the  hole  up  to  1/32 
inch  to  remove  any  corrosion,  and,  after 
installing  an  Inconel  bolt,  coating  the  bolt 
with  corrosion  inhibitor  compound),  per 
Boeing  Alert  Service  Bulletin  747-53A2474. 
dated  October  25,  2001.  When  this  paragraph 
is  done,  the  requirements  of  this  AD  are 
terminated. 

Exceptions  to  Service  Information 

(e)  Where  Boeing  Alert  Service  Bulletin 
747-53A2474,  dated  October  25.  2001, 
specifies  to  contact  Boeing  for  appropriate 
action:  Before  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Office 
(ACXD),  FAA;  or  per  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engineering  Representative  who  has  been 
authorized  by  the  Manager,  Seattle  AGO,  to 
make  such  findings.  For  a  repair  method  to 
be  approved,  the  approval  must  specifically 
reference  this  AD. 

Spares 

(f)  As  of  the  effective  date  of  this  AD:  No 
person  shall  install  an  H-11  steel  bolt  on  the 
outer  chord  of  the  BS  2360  aft  pressure 
bulkhead  on  any  airplane. 

Alternative  Methods  of  Compliance 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
AGO.  Operators  shall  submit  their  requests  ' 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  bom  the  Seattle  AGO. 

Special  Flight  Permits 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(i)  Unless  otherwise  provided  by  this  AD, 
the  actions  shall  be  done  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-53A2474, 
dated  October  25,  2001.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Boeing  Commercial 
Airplane  Group.  P.O.  Box  3707,  Seattle. 
Washington  98124-2207.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
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Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  Suite 
700,  Washington,  DC. 

Effective  Date 

(j)  This  amendment  becomes  effective  on 
July  16,  2003. 

Issued  in  Renton,  Washington,  on  May  30, 
2003. 

All  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  03-14274  Filed  6-10-03;  8:45  am] 

BILLING  COOE  4»10-13-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parti 
RIN  3038-AB93 

Account  Identification  for  Eligible 
Bunched  Orders 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission"  or 
"CFTC")  is  amending  Commission  Rule 
1.35{a-l){5)  ("Rule  1.35(a-l)"),  which 
allows  certain  account  managers  to 
bunch  customer  orders  for  execution 
and  to  allocate  them  to  individual 
accounts  at  the  end  of  the  day.  The 
amended  rule  will  expand  the 
availability  of  bunching  to  all 
customers,  simplify  the  process  and 
clarify  the  respective  responsibilities  of 
account  managers  and  futures 
commission  merchants  ("FCMs"). 
EFFECTIVE  DATE:  July  11.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  B.  Patent,  Deputy  Director,  or 
R.  Trabue  Bland,  Attorney-Advisor, 
Division  of  Clearing  and  Intermediary 
Oversight,  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW,  Washington,  DC 
20581.  Telephone:  (202)  418-5430. 
Email:  lpatent®c ftc.gov.  or 
tbhnd@cftc.gov. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

Commission  Rule  1.35(a-l),  in  effect 
since-August  27, 1998  has  allowed 
bunched  orders  for  eligible  customers  to 
be  placed  on  a  contract  market  without 
specific  customer  account  identification 
either  at  the  time  of  order  placement  or 
at  the  time  of  report  of  execution.  Rule 
1.35(a-l)  has  limited  post-execution 
allocation  of  bunched  orders  to 
sophisticated  customers  and  required 


eligible  account  managers  >  to  make 
certain  disclosures  regarding  the 
allocation  methodology,  the  standard  of 
fairness  of  allocations,  composite  or 
summary  data  of  the  trades,  and 
whether  the  account  manager  has  any 
interest  in  the  bunched  order. 

In  December  2000,  the  Commodity 
Futures  Modernization  Act  ("CFMA") 
was  enacted.  One  of  the  mandates  of  the 
CFMA  was  for  the  Commission  to 
review  its  rules  relating  to 
intermediaries  with  an  eye  to 
identifying  areas  where  greater 
flexibility  might  be  warranted.  Since  the 
enactment  of  the  CFMA,  niunerous 
industry  participants  have  stated  to 
Commission  staff  that  the  regulations 
related  to  bunched  orders  needed  to  be 
revisited  for  a  number  of  reasons  and 
the  Commission  so  reported  to  Congress 
in  its  Intermediaries  Study  in  June  2002. 

For  example,  enhancements  in 
technology  have  made  it  easier  for 
account  managers  to  enter  orders 
directly,  thereby  making  certain  aspects 
of  the  current  requirements  less 
workable.  In  addition,  many  account 
managers  use  "give-up"  agreements  and 
multiple  FCMs  for  clearing  and 
execution.  Thus,  while  the  ciurent  rule 
requires  that  an  account  manager 
identify  eligible  customer  accounts  to 
which  fills  will  be  allocated  before 
placing  an  order  eligible  for  post- 
execution  allocation,  FCMs  may  not 
know  that  an  order  has  been  executed 
for  a  particular  client  imtil  that  order 
has  been  executed  and  cleared.^ 
Account  managers  and  FCMs  have  also 
commented  that  their  responsibilities 
under  the  current  rule  are  unclear, 
especially  their  respective 
recordkeeping  responsibilities. 
Therefore,  as  markets  become  more 
global  in  scope,  account  managers,  both 
domestic  and  foreign,  and  FCMs  have 
claimed  that  the  current  bunched  order 
requirements  serve  as  a  disincentive  to 
using  U.S.  futures  markets. 

On  February  2,  2001,  the  National 
Futures  Association  ("NFA")  and  the 
Futures  Industry  Institute  issued  an 
industry-wide  study  of  issues  associated 
with  order  transmission  and  order  entry 
process  by  commodity  professionals 
("Best  Practices  Study").^  The  study 
reported  that,  although  the  current  rule 


increased  flexibility  over  previously 
applicable  requirements,  many 
commenters  in  the  study  felt  that  the 
cturent  rule  caused  "imnecessary 
processing  delays  without  adding 
customer  protections  that  otherwise 
could  be  realized  through  equally 
effective,  less  costly  procedures."^ 

Based  upon  the  foregoing,  on  March 
14,  2003,  the  Commission  published  the 
proposed  amendments  to  Rule  1.35{a- 
1).5  The  Commission  received  twenty- 
five  comments  on  the  proposed  rule. 
The  commenters  included  ten  FCMs  *, 
four  exchanges  ^,  two  industry 
associations^,  one  commodity  trading 
advisor  ("CTA")  ^,  seven  individuals '" 
and  NFA.  The  FCMs,  exchanges, 
industry  associations,  NFA  and  the  CTA 
supported  the  amendments  to  the  rule, 
generally  stating  that  the  essential 
customer  protections  would  be  retained 
while  clarifying  the  responsibilities  of 
FCMs  and  account  managers.  Six 
individuals  submitted  comments 
expressing  concern  over  the  possible 
unfair  allocation  by  accoimt  managers. 
One  commenter  submitted  comments 
expressing  concern  over  the 
Commission's  ability  to  monitor  for 
unfair  allocation  under  the  amended 
rule.  These  comments  are  discussed 
fully  below. 


■  The  term  account  manager  as  used  herein 
includes  commodity  trading  advisors,  investment 
advisers  and  other  persons  identified  in  the  revised 
regulation,  who  would  place  orders  and  direct  the 
allocation  in  accordance  with  the  procedures  set 
forth  in  the  revised  rule. 

'  17  CFR  Part  1,  Appendix  C  (2002).  62  FR  25470 
(May  8,  1997). 

^  National  Futures  Association  ft  Futures  Industry 
Institute,  Recommendations  for  Best  Practices  in 
Order  Entry  and  Transmission  of  Exchange  Traded 
Futures  and  Options  Transactions  (2001). 


n.  Final  Rules 

A.  Eligible  Customers 

The  current  rule  limits  the  post- 
execution  allocation  of  bunched  orders 
to  "eligible  customers,"  who,  in 
essence,  are  sophisticated  customers.  In 
its  comment,  NFA  noted  that  "[alll 
customers  deserve  to  have  their  orders 
filled  efficiently  and  at  the  most 
favorable  terms  imder  the 
circumstances."  The  NFA  and  other 
commenters  expressed  the  view  that 
bunched  orders  can  meet  these 
objectives  because  bunched  orders  can 
provide  better  pricing  and  execution  of 
orders.  The  Commission  agrees; 
accordingly,  as  proposed,  the 
amendments  to  Rule  1.35(a-l){5)  will 
expand  eligibility  to  all  customers  who 


♦W.  at25. 

*68  FR  12319  (March  14,  2003). 

»  ABN  AMRO,  Inc.,  Bear  Steams  ft  Co..  Carr 
Futures.  Inc.,  Credit  Suisse  First  Boston,  Fimat 
USA,  Inc..  Goldman  Sachs  ft  Co..  J.P.  Morgan 
Futures  Inc.,  Lehman  Brothers,  Morgan  StaiUey  & 
Co.,  and  Prudential  Securities  Inc. 

'The  New  York  Board  of  Trade,  Chicago  Board 
of  Trade,  Chicago  Mercantile  Exchange,  and  the 
New  York  Mercantile  Exchange. 

■Futures  Industry  Association  ("FIA")  and  the 
Managed  Funds  Association  ("MFA"). 

*Iohn  Henry  ft  Company.  Inc. 

'°One  commenter,  Paul  H.  Bjamason.  Jr.,  is  a 
former  Commission  employee.  Six  other  individual 
commenters  submitted  identical  letters. 


Federal  Register/Vol.  68,  No.  112 /Wednesday.  Junie  11,  2003/Rules  and  Regulations  34791 


provide  written  investment  discretion  to 
account  managers.' ' 

In  the  proposal,  the  Commission 
requested  comment  on  whether  it 
should  retain  an  interpretive  notice 
currently  found  at  Appendix  C  to  Part 
1.'^  Appendix  C  allows  CTAs  to  bunch 
orders  if  they  prefile  their  allocation 
procedures  with  a  clearing  member, 
NFA,  or  an  exchange.  As  Sie 
Commission  noted  in  the  proposal. 
Appendix  C  may  prove  unnecessary 
given  the  amended  rule.  One 
commenter,  FIA,  stated  that  the 
Commission  should  make  clear  that  the 
amended  rule  supercedes  any  NFA 
interpretive  notices  or  Commission 
rules  to  the  extent  they,  are  inconsistent. 
The  Commission  notes  that  Appendix  C 
governs  the  allocation  of  bunched 
orders  pursuant  to  a  pre-filed  or 
contemporaneously-filed  allocation 
scheme  as  opposed  to  the  amended 
Rule,  which  governs  the  post-execution 
allocation  of  bunched  orders.  However, 
if  any  conflict  between  the  two  rules 
arises,  the  standards  set  forth  in  this 
rule  supercede  any  interpretive 
guidance  on  bunched  orders  issued  by 
the  Commission.  The  Commission  will 
retain  Appendix  C  as  guidance  to 
account  managers  who  may  wish  to 
allocate  orders  under  the  circumstances 
described  therein  and  as  an  example  of 
permissible  allocation  methods,  but  may 
reconsider  this  issue  in  the  future. 

B.  Eligible  Account  Managers 

Current  rule  1.35(a-l)  includes  as 
eligible  account  managers  registered 
CTAs  and  Investment  Advisers  ("lAs"), 
banks,  insurance  companies,  trust 
companies,  and  savings  and  loan 
associations.  Rule  1.35(a-l),  as 
amended,  expands  the  class  of  account 
managers  permitted  to  bimch  orders! '^ 
Generally,  the  Commission  and  the 
Securities  and  Exchange  Commission 
exempt  certain  CTAs  and  lAs  from 
registration  or  other  regulatory 
requirements  if  they  exclusively  service 
certain  sophisticated  customers.'*  The 
Commission  believes  that  post- 
execution  allocation  should  be 
expanded  to  these  entities.  The 
amended  rule  expands  the  list  of 


"Rule  1.35(a-l)(5)  and  NFA  Compliance  Rule  2- 
8(a).  require  that  grants  of  discretionary  authority  to 
account  controllers  be  in  writing. 

'2  17  CFR  Part  1.  Appendix  C  (2002).  62  FR  25470 
(May  8.  1997). 

'3  In  the  proposal!  the  Commission  requested 
comment  on  whether  it  was  appropriate  to  expand 
the  list  of  eligible  account  managers.  All  comments 
received  on  this  issue  supported  the  expansion  of 
eligible  account  managers. 

'■•  Another  Commission  rule  proposal  would 
expand  the  number  of  entities  that  are  exempt  frofn 
CTA  registration.  See.  68  FR  12622  fMarch  17. 
2003). 


eligible  account  managers  to  include 
CTAs  and  lAs  who  are  exempt  from 
registration,  or  are  excluded  from  the 
definition  of  CTA  or  lA  by  operation  of 
•  law  or  rule.  In  addition,  the  amended 
rule  allows  foreign  advisors,  who 
exercise  discretionary  trading  authority 
over  the  accounts  of  non-United  States 
persons,  to  be  eligible  account  managers 
regardless  of  whether  the  foreign 
advisor  has  been  granted  an  exemption 
pursuant  to  Rule  30.10.'5 

As  noted  in  the  proposal,  the 
amended  rule  does  not  apply  to 
associated  persons  or  introducing 
brokers  exempt  from  Commission        • 
registration  as  CTAs  pursuant  to  Rule 
4.14(a)(3)  and  (6).'«  As  also  noted  in  the 
proposed  rule,  the  Commission  will 
retain  antifraud  and  antimanipulation 
authority  ov^r  account  manager^  who 
are  exempt  from  registration.  The 
Commission  notes  that  foreign  advisers 
would  be  foreign  brokers  or  foreign 
traders  subject  to  Commission  Rule 
15.05,  which  makes  the  FCMs  through 
which  foreign  advisers  make  or  cause  to 
be  made  trades  the  agents  of  the  foreign 
advisers  for  purposes  of 
communications  from  the 
Commission.'^ 

C.  Information 

The  Commission  ha?  converted  the 
disclosure  requirement  of  Rule  1.35(a-l) 
to  an  information  availability 
requirement.  Under  the  amended  rule, 
accoimt  managers  are  required  to  make 
the  following  information  avaulable  to 
customers  upon  request:  (1)  The  general 
nature  of  the  allocation  methodology  the 
accoimt  manager  uses;  and  (2)  summary 
or  composite  data  sufficient  for  that 
customer  to  compare  its  results  with 
those  of  other  relevant  customers  and,  if 
applicable,  any  account  in  which  the 
account  manager  has  an  interest.  In 
addition,  the  Commission  has  added  a 
requirement  that  account  managers 
make  available  information  on  whether 
accounts  in  which  the  account  manager 
may  have  any  interest  may  be  included 
with  customer  accounts  in  bunched 


's  17  CFR  30.10  (2002).  Rule  30.10  permits  any 
person  to  petition  for  an  exemption  from  certain  of  ■ 
the  Commission's  Part  30  rules,  which  govern 
foreign  futures  and  option  trading  by  persons 
located  in  the  United  States.  Commission  orders 
issued  pursuant  to  Rule  30.10  permit  firms,  among 
other  things,  to  solicit  and  accept  orders  for  foreign 
futures  and  option  contracts  from  United  States 
customers  without  registering  under  the 
Commodity  Exchange  Act,  based  upon  substituted 
compliance  with  the  rules  and  regulations  of  the 
jurisdiction  in  which  the  firm  is  located. 

">17  CFR  4.14(a)(3)  (2002).  17  CFR  4.14(a)(6) 
(2002). 
^"See  17  CFR  15.00(e)  and  17  CFR  15.05  (2002). 


orders  eligible  for  post-execution 
allocation."* 

One  commenter,  John  Henry  & 
Company,  suggested  that  the  amended 
rule  clarify  the  definition  of  "results"  to 
include  only  the  result  of  executions 
and  allocations  as  opposed  to  a  broader 
measure  such  as  account  performance 
results.  The  Commission  agrees. 
Therefore,  under  the  amended  Rule 
1.35(a-l),  account  managers  must  only 
make  available  the  results  of  executions 
and  allocations  to  comply  with  Rule 
1.35(a-l)(5)(ii)(C). 

D.  Allocation 

The  amended  rule  clarifies  the 
allocation  procedures  for  post-execution 
allocation  of  bunched  orders.  In 
particular,  the  rule  makes  clear  that  the 
Commission  will  examine  allocation 
fairness  over  time,  rather  than  trade-by- 
trade. 

The  amended  rule  requires  that 
account  managers  observe  three 
requirements  when  allocating  post- 
execution.  First,  pursuant  to  Rule 
1.35(a-l){5)(iii)(A),  allocations  must  be 
fair  and  equitable.  No  account  or  group 
of  accounts  may  receive  consistently 
favorable  or  unfavorable  treatment. 
Second,  to  determine  whether  the 
account  manager  is  allocating  fills  fairly, 
the  amended  rule  mandates  that  account 
managers  use  an  allocation  methodology 
sufficiently  objective  and  specific  to 
permit  independent  verification  of  the 
fairness  of  the  allocation. ' »  The  final 
rule  permits  the  account  manager  to 
exercise  discretion  over  the  allocation 
methodology,  recognizing  that 
allocation  strategies  may  need  to  vary  in 
order  to  treat  ail  customers  fairly. 
However,  the  Commission  must  be  able 
to  reconstruct  the  allocation 
methodology  sufficiently  to  verify  that 
the  account  manager  is  acting  without 
bias. 

,    One  commenter,  Paul  H.  Bjarnason, 
Jr.,  expressed  concern  that  the  amended 
rule  may  allow  biased  allocations  by 
unscrupulous  account  managers.  To 
combat  biased  allocations,  Mr. 
Bjarnason  reconmiended  that  the 
amended  rule  define  allocation  bias  and 
require  measurement  of  it  with  .an 


'"In  the  proposal,  the  Commission  requested 
comment  on  whether  the  information  availabilitv 
requirement  was  sufficient  to  inform  customers.  AH 
comments  received  on  this  issue  supported  the 
information  availability  requirement. 

'"  Appendix  C  of  Part  I  contains  examples  of 
allocation  methods.  See.  17  CFR  Part  1.  Appendix 
C  (2002).  62  FR  25470  (May  8.  1997).  As  noted  in 
Appendix  C.  ''the  appropriateness  of  anv  particular 
method  for  allocating  split  and  partial  fills  depends 
on  the  CTA's  overall  trading  approach.  For 
example,  a  daily  rotation  of  accounts  may  satisfy' 
the  general  standards  for  CTAs  who  trade  on  a  daily 
basis  but  inappropriate  for  CTAs  who  trade  less 
frequently." 
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appropriate  accounting  system.  In 
addition,  Mr.  Bjarnason  suggested  that 
the  amended  rule  require  account 
managers  to  track  for  bias  in  their  trade 
allocations. 

As  noted  above,  the  Commission 
mandates  that  allocations  be  fair  and 
equitable.  The  Commission  agrees  that 
account  managers  should  diligently 
monitor  for  bias  in  their  trade 
allocations  and  notes  that  NFA,  in  its 
interpretive  notices,  provides  guidance 
on  the  type  of  allocation  methodologies 
designed  to  provide  non-preferential 
treatment.^"  In  its  comment  letter,  NFA 
notes  that  it  will  amend  its  interpretive 
notices  regarding  bunched  orders,  but 
will  retain  the  requirement  that  CTAs 
use  an  allocation  methodology  designed 
to  provide  non-preferential  treatment  for 
all  accounts. ^^  Thus,  given  that  NFA 
will  be  retaining  this  requirement,  the 
Commission  believes  that  it  is 
uiuiecessary  to  modify  the  rule  to  define 
allocation  bias  further. 

The  third  requirement  that  account 
managers  must  observe  under  the 
amended  rule  is  to  provide  information 
to  FCMs  no  later  than  a  time  sufficiently 
before  the  end  of  the  day  the  order  is 
executed  to  ensure  that  clearing  records 
identify  the  ultimate  customer  for  each 
trade.  FIA,  in  its  comment,  noted  a 
discrepancy  in  the  proposing  release. 
FIA  noted  that  the  preamble  to  the 
proposed  rule  stated  that  account 
managers  must  provide  allocation 
information  to  FCMs  in  a  time 
sufficiently  before  the  end  of  the 
"trading  session,"  although  the 
proposed  rule  text  stated  that  account 
managers  must  provide  allocation 
information  sufficiently  before  the  end 
of  the  "trading  day."  In  response,  the 
Commission  wishes  to  make  clear  that 
account  managers  must  provide 
allocation  information  to  FCMs  before 
the  end  of  the  trading  day  during  which 
the  order  is  executed. 

As  noted  above,  the  amended  rule 
clarifies  the  respective  responsibilities 


■"•Interpretive  Notice,  NFA  Compliance  Rule  2- 
10:  The  Allocation  of  Block  Orders  for  Multiple 
Accounts  (June  9.  1998).  Not  all  eligible  account 
managers,  e.g.,  foreign  account  managers,  will  be 
subject  to  NFA  requirements  or  inspections. 
However.  FCMs  will  remain  subject  to  the  duty  to 
supervise  accounts,  whether  or  not  managed  by 
third  party  account  managers.  See.  17  CFR  166.3 
(2002).  In  addition.  FCMs  are  subject  to  NFA's 
requirements. 

"  In  addition.  NFA  anticipates  it  will  continue  to 
(1)  provide  guidance  on  the  type  of  allocation 
methodologies  designed  to  provide  non-preferential 
treatment;  (2)  require  CTAs  to  regularly  analyze 
each  trading  program  to  ensure  that  the  allocation 
method  has  been  fair  and  equitable  and  to 
<liH  iiment  this  analysis  and  (3)  remind  FOIs  that 
they  have  certain  liasic  duties  lo  their  customers  in 
connection  with  bunched  orders. 


of  account  managers  and  FCMs.^'^ 
Account  managers  are  responsible  for 
the  allocation  of  bunched  orders,  not 
FCMs.  Comments  submitted  by  FCMs 
stated  that  the  proposed  amendments 
accurately  reflect  today's  increasing  use 
of  electronic  order  entry  systems.  As 
Goldman  Sachs  noted  in  its  comment, 
"(t]he  wide  use  of  give-up  arrangements 
means  that  an  account  manager's 
transactions  on  behalf  of  its  clients 
frequently  are  executed  through  one 
FCM  and  later  cleared  through  several 
different  FCMs  *   *   *.  An  FCM, 
therefore  may  have  no  reason  to  know 
that  an  order  has  been  executed  for  a 
client's  account  until  the  transaction  has 
been  executed  and  cleared." 

All  FCMs  will  continue  to  have 
responsibility  to  monitor  for  unusual 
account  activity.  As  noted  in  the 
proposed  release^  an  interpretive  notice 
accompanying  NFA  Compliance  Rule  2- 
10,  states  that  "(t)he  FCM  has  certain 
basic  duties  to  its  customers,  including 
the  duty  to  supervise  its  own  activities 
in  a  way  designed  to  ensure  that  it  treats 
its  customers  fairly.  Specifically,  an 
FCM  would  violate  this  duty  if  it  has 
actual  or  constructive  notice  that 
allocations  for  its  customers  may  be 
fraudulent  and  fails  to  take  appropriate 
action.  An  FCM  with  such  notice  must 
make  a  reasonable  inquiry  into  the 
matter  and,  if  appropriate,  refer  the 
matter  to  the  proper  regulatory 
authorities."  2  • 

Under  the  amended  rule,  account 
managers  have  a  responsibility  to 
allocate  trades  fairly  and  equitably  and 
FCMs  must  monitor  account  managers 
for  unusual  account  activity.  Paul  H. 
Bjarnason,  Jr.,  in  his  comment, 
expressed  concern  that,  although 
account  managers  and  FCMs  have  a 
duty  to  ensure  that  customers  receive 
fair  treatment,  the  amended  rule  may 
not  prescribe  sufficient  oversight  of 
allocations.  Mr.  Bjarnason  suggests  that 
account  managers  submit  allocation 
reports  to  NFA  and  that  NFA  provide 
adequate  audits  of  trade  allocations.  In 
response,  as  explained  below,  the 
Commission  will  require  that  account 
managers  keep  records  sufficient  to 
demonstrate  that  all  allocations  are  fair 
and  equitable  and  that  the  allocation 
methodology  used  by  the  account 
manager  is  objective.  These  records  will 
be  available  to  the  Commission  and 
other  appropriate  regulatory  agencies. 
Customers  will  also  have  access  to  this 


^^In  the  proposal,  the  Commission  requested 
comment  on  whether  the  proposed  rule  struck  the 
appropriate  balance  with  regard  to  judging 
allocation  and  assigning  responsibilities  to  account 
managers  and  FCMs.  All  comments  received  on  this 
issue  supported  the  changes. 

"Id. 


information  as  well.  In  addition,  the 
Commission  notes  that  NFA  schedules 
CTA  audits  using  a  risk-based  auditing 
system  that  incorporates  a  regular 
auditing  cycle.  In  its  comment,  NFA 
stated  that  any  complaint  involving 
fi-audulent  allocations  would  result  in 
an  immediate  examination  of  any 
account  manager  registered  with  the 
Commission  as  a  CTA.  Therefore,  given 
the  recordkeeping  requirements  of  th^ 
amended  rule  and  NFA  oversight,  the 
Commission  has  determined  to  adopt 
the  provision  as  proposed. 

E.  Records 

Amended  Rule  1.35(a-l)(5)(vi) 
requires  that  account  managers  keep 
two  types  of  records.  First,  account 
managers  must  keep  records  of 
information  maintained  pursuant  to 
amended  Rule  1.35{a-l)(5){ii).  Second, 
account  managers  must  make  records 
available  that  allow  independent 
verification  of  the  fairness  of  the 
account  manager's  allocation 
methodology  as  required  in  Rule  1.35(a- 
l)(5)(iii).  The  records  kept  pursuant  to 
amended  Rule  1.35(a-l){5){iv)  must  be 
made  available  to  any  representative  of  , 
the  Commission,  the  United  States 
Department  of  Justice,  or  other 
appropriate  regulatory  body. 

"The  amended  rule  contains  a 
provision  to  address  cases  in  which 
account  managers  fail  to  provide  the 
Commission  with  the  information 
requested  pursuant  to  amended  Rule 
1.35(a-l)(5)(iv)(A)  or  (B).  Specifically, 
the  Commission  may  prohibit  the 
account  manager  from  submitting  orders 
for  execution  on  designated  contract 
markets  and  prohibit  FCMs  from 
accepting  orders  from  such  account 
managers.  Commission  action  under 
this  provision  would  not  require  prior 
notice  and  hearing.  The  failure  of  an 
account  manager  to  respond  to  a  request 
for  information  under  this  rule  would  be 
sufficient  to  trigger  the  prohibition.  Any 
account  manager  that  believes  he  or  she 
is  adversely  affected  by  this  process  may 
use  the  procedures  outlined  in  Rule 
21. 03(g). 24  Any  prohibitions  imposed 
pursuant  to  this  Rule  1.35(a-l)(5)(iv)(D) 
would  be  without  prejudice  to  any  other 
remedies  the  Commission  or  any  other 
regulatory  body  may  have  against  the  . 
account  manager  in  question  for 
violation  of  the  rule  or  any  other  legal 
requirements.  2^ 

Two  commenters,  MFA  and  John 
Henry  &  Company,  expressed  concern 
that  the  proposed  information  request 
provision  would  be  too  severe.  MFA 


"17  CFR  21.03(g)  (2002). 

"Cf.  17  CFR  21.03(h)  (2002)  (providing  for  other 
Commission  remedies). 
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suggested  that  the  standard  of- failure  to 
provide  requested  information  should 
be  revised  to  "willful  failure  to  provide" 
requested  information.  In  the 
alternative,  MFA  suggested  that  the 
prohibition  should  be  limited  to  the 
prohibition  of  the  use  of  bunched 
orders,  rather  than  a  blanket  prohibition 
of  trading  on  all  contract  markets.  John 
Henry  &  Company  echoed  MFA's 
concern,  suggesting  that  the  standard  of 
failure  to  provide  requested  information 
should  be  revised  to  "willful  failure  to 
provide." 

The  Commission  recognizes  that 
prohibiting  account  managers  from 
trading  on  contract  markets  would  have 
a  serious  impact  on  the  account 
manager  and  possibly  the  account 
manager's  customers.  The  Commission 
notes  that  this  approach  is  the  same  as 
that  in  similar  provisions  in  the  Act  and 
rules  and  that  the  prohibition  can  only 
be  invoked  by  the  Commission,  itself, 
when  it  has  reason  to  believe  that  an 
account  manager  has  failed  to  provide 
information  requested  pursuant  to 
paragraph  (a-l)(5)(iv)(A)  or  {a- 
l)(5)(iv)(B).2fi  In  addition,  account 
managers  will  have  the  opportunity  to 
have  a  hearing  to  contest  the 
prohibition. 2''  Thus,  weighing  the 
impact  of  this  provision  on  account 
managers  with  the  interest  of  protecting 
customers,  the  Commission  has     , 
determined  to  adopt  the  provision  as 
proposed,  that  a  failure  to  answer  a 
Commission  request  for  information 
will  result  in  a  prohibition  of  trading  on 
all  contract  markets. 

The  amended  rule  also  provides  that 
FCMs  must  retain  certain  records. 
Pursuant  to  amended  Rule  1.35(a- 
l)(5)(iv)(C),  FCMs  that  execute  trades  for 
orders  eligible  for  bunthing.  or  that 
carry  accounts  to  which  contracts 
executed  for  such  orders  are  allocfated, 
must  maintain  records  that  identify  each 
order  subject  to  post-execution 
allocation  and  the  accounts  to  which 
contracts  ej(;pcuted  for  such  order  are 
allocated. 2" 

In  order  for  FCMs  to  keep  records 
required  pursuant  to  the  rule,  account 
managers  employing  post-execution 
allocation  procedures  generally  would 
be  expected  to  forward  written 
allocation  instructions  to  the  clearing 


-'•See.  17  CFR  part  21  (2002). 

''  Similar  statutory  provisions  and  Commission 
rules  have  the  same  standard  for  failure  to  provide 
information.  See,  e.g..  7  U.S.C.  §2(h)(5)(C)(ii) 
(2001).  17  CFR  21.03  (2002). 

''"The  recordkeeping  provisions  of  Rule  1.31 
would  still  apply.  17  CFR  1.31  (2002).  It  is 
■  important  to  note  that  at  the  time  of  order 
placement  with  the  FCM.  current  rules  require  that 
a  customer  identification  code  must  be  placed  on 
an  order  ticket,  unless  the  order  is  bunched.  See. 
17CFRl.35(a-l)(2002). 


firm  by  facsimile,  e-mail,  or  other   - 
electronic  means.  In  those  instances  in 
which  allocation  instructions  are 
furnished  orally,  the  FCM  must  create  a 
written  record  of  the  account  manager's 
instructions.  In  each  case,  these  records 
will  be  available  to  the  Commission  and 
other  regulatory  agencies  or  self- 
regulatory  organizations. 

F.  Account  Certification  and  Self 
Regulatory  Organization  Rule 
Enforcement  and  Audit  Procedures 

As  noted  above,  the  Commission  is 
clarifying  the  relative  responsibilities  of 
FCMs  and  account  managers.  Therefore, 
the  amended  rule,  as  proposed,  deletes 
the  requirement  that  account  managers 
send  certifications  of  their  compliance 
with  Rule  1.35(a-l)  to  FCMs.  In 
addition,  as  the  Commission  is 
converting  the  recordkeeping " 
requirement  into  an  information 
availability  requirement;  the  amended 
rule,  as  proposed,  deletes  the 
requirement  that  self  regulatory 
organizations  must  adopt  procedures  to 
determine  compliance  with  the  previous 
rule's  recordkeeping  requirements. 

m.  Other  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA"),  5  U.S.C.  601  et  seq.,  requires 
that  agencies,  in  promulgating  rules, 
consider  the  impact  of  those  rules  on 
small  businesses.  The  Commission  has 
previously  determined  that  contract 
markets  '^^,  futures  commission 
merchants  *",  registered  commodity 
pool  operators  *'  and  large  traders  *^  are 
not  "small  entities"  for  purposes  of  the 
Regulatory  Flexibility  Act.  Although  the 
Commission  did  not  receive  any 
comments  on  the  impact  of  the 
amended  rule  on  "small  entities,"  some 
account  managers  may  be  considered 
"small  entities"  for  the  purposes  of  the 
Regulatory  Flexibility  Act.  In  such 
cases,  the  amendments  to  the  rule  will 
have  the  net  effect  of  decreasing  the 
regulatory  biu-den  for  such  small 
entities.  In  addition,  the  Commission 
has  previously  determined  to  evaluate 
within  the  context  of  a  particular  rule 
proposal  whether  all  or  some 
commodity  trading  advisors  should  be 
considered  "small  entities"  for  purposes 
of  the  Regulatory  Flexibility  Act  and,  if 
so,  to  analyze  the  economic  impact  on 
commodity  trading  advisors  of  any  such 
rule  at  that  time. '  *  Commodity  trading 
advisors  who  would  place  eligible 


-"'47  FR  18618.  18619  (April  30.  1982). 

'"Id. 

"/rf:  at  18620. 

'^  Id. 

"Id. 


orders  pursuant  to  these  procedures 
would  likely  do  so  for  multiple  clients 
and  would  likely  be  participating  as 
investment  managers  in  more  than  one 
financial  market.  Accordingly,  the 
Commission  does  not  believe  that 
commodity  trading  advisors  should  be 
considered  "small  entities"  for  purposes 
of  this  rule. 

B.  Paperwork  Reduction  Act  of  1995 

This  rulemaking  contains  information 
collection  requirements.  As  required  .by 
the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  3501  et  seq.,  the  Commission 
has  submitted  a  copy  of  the  rule 
amendments  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review.  No  comments  were  received  in 
response  to  the  Commission's  invitation 
in  the  proposed  rules  to  comment  on    " 
any  potential  paperwork  burden 
associated  with  this  regulation. 

C.  Cost-Benefit  Analysis 

Section  15(a)  of  the'Act  requires  the 
Commission  to  consider  the  costs  and 
benefits  of  its  action  before  issuing  a 
new  regulation  under  the  Act.  By  its 
terms.  Section  15(a)  does  not  require  the 
Commission  to  quantify  the  costs  and 
benefits  of  a  new  regulation  or  to 
determine  whether  the  benefits  of  the 
proposed  regulation  outweigh  its  costs.  - 
Rather,  Section  15(a)  simply  requires 
the  Commission  to  "consider  the  costs 
and  benefits"  of  its  action. 

Section  15(a)  further  specifies  that 
costs  and  benefits  shall  be  evaluated  in 
light  of  five  broad  areas  of  market  and 
public  concern:  Protection  of  market 
participants  and  the  public;  efficiency, 
competitiveness,  and  financial  integrity 
of  futures  markets;  price  discovery; 
sound  risk  management  practices;  and 
other  public  interest  considerations. 
Accordingly,  the  Commission  could  in 
its  discretion  give  greater  weight  to  any 
one  of  the  five  enumerated  areas  and 
could  in  its  discretion  determine  that, 
notwithstanding  its  costs,  a  particular 
rule  was  necessary  or  appropriate  to 
.  protect  the  public  interest  or  to 
effectuate  any  of  the  provisions  or  to 
accomplish  any  of  the  purposes  of  the 
Act. 

The  amended  rule  is  intended  to 
facilitate  increased  flexibility  and 
consistency,  and  to  rationalize 
application  of  Commission  regulations 
to  entities  subject  to  other  regulatory^ 
frameworks.  The  Commission  is 
considering  the  costs  and  benefits  of 
these  rules  in  light  of  the  specific 
provisions  of  section  15(a)  of  the  Act: 

1 .  Protection  of  market  participants 
and  the  public. 

While  amended  Rule  1.35(a-l)(5)  is 
expected  to  lessen  the  burden  imposed 


34794  Federal  Register /Vol.  68,  No.  112/ Wednesday,  June  11.  2003 /Rules  and  Regulations 


upon  FCMs  and  account  managers, 
market  participants  and  the  public  will 
be  protected  by  requirements  in  the 
allocation  procedure.  Accordingly,  the 
amended  rule  should  have  no  effect  on 
the  Commission's  ability  to  protect 
market  participants  and  the  public. 

2.  Efficiency  and  competition. 
The  amended  rule  is  expected  to 

benefit  efficiency  in  the  commodity 
futures  and  options  markets,  resulting  in 
greater  liquidity  and  market  efficiency. 

3.  Financial  integrity  of  futures 
markets  and  price  discovery. 

The  amended  rule  should  have  no 
effect,  from  the  standpoint  of  imposing 
costs  or  creating  benefits,  on  the 
financial  integrity  or  price  discovery 
function  of  the  commodity  futures  and 
options  markets. 

4.  Sound  risk  management  practices. 
The  amended  rule  should  have  no 

effect  on  sound  risk  management 
practices. 

5.  Other  public  interest 
considerations. 

The  amended  rule  will  also  take  into 
account  certain  effects  of  legislative 
changes  and  the  passage  of  time. 

After  considering  these  factors,  the 
Commission  has  determined  to  issue  the 
amended  rule. 

List  of  Subjects  in  17  CFR  Part  1 

Brokers,  Conunodity  futures, 
Commodity  options,  Consumer 
protection,  Contract  markets. 
Customers,  Members  of  contract 
markets,  Noncompetitive  trading, 
Reporting  and  recordkeeping 
requirements.  Rule  enforcement 
programs. 

■  In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and,  in 
particular,  sections  5,  5a,  5b,  6(a),  6b, 
8a(7),  and  8c,  7  U.S.C.  7,  7a,  7b,  8(a),  8b, 
12a(7),  12a(9),  and  12c,  the  Commission 
hereby  amends  Part  1  of  Chapter  I  of  Title 
1 7  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

■  1 .  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la.  2.  2a.  4.  4a.  6.  6a. 
6b.  6c,  6d.  6e.  6f.  6g.  6h.  6i.  6j.  6k.  6l,  6m. 
6n.  6o,  6p.  7.  7a.  7b,  8.  9,  12.  12a.  12c,  13a, 
13a-l.  16.  16a,  19.21,23.24. 

■  2.  Section  1.35  is  amended  by  revising 
paragraph  (a-l)(5)  to  read  as  follows: 

§  1 .35    Records  of  cash  commodity,  futures 
and  option  transaction*. 

*         *         •         •         • 

(a-D*   *   * 


(5)  Post-execution  allocation  of 
bunched  orders.  Specific  customer 
account  identifiers  for  accounts 
included  in  bunched  orders  need  not  be 
recorded  at  time  of  order  placement  or 
upon  report  of  execution  if  the 
requirements  of  paragraphs  (a-l)(5)(i)- 
(iv)  of  this  section  cue  met. 

(i)  Eligible  account  managers.  The 
person  placing  and  directing  the 
allocation  of  an  order  eligible  for  post- 
execution  allocation  must  have  been 
granted  written  investment  discretion 
with  regard  to  participating  customer 
accounts.  The  following  persons  shall 
qualify  as  eligible  account  managers: 

(A)  A  commodity  trading  advisor 
registered  with  the  Commission 
pursuant  to  the  Act  or  excluded  or 
exempt  from  registration  under  the  Act 
or  the  Commission's  rules,  except  for 
entities  exempt  under  §  4.14(a)(3)  or 

§  4.14(a)(6)  of  this  chapter: 

(B)  An  investment  adviser  registered 
with  the  Securities  and  Exchange 

Commission  pursuant  to  the 
Investment  Advisers  Act  of  1940  or  with 
a  state  pursuant  to  applicable  state  law 
or  excluded  or  exempt  from  registration 
under  such  Act  or  applicable  state  law 
or  .rule; 

(C)  A  bank,  insurance  company,  trust 
company,  or  savings  and  loan 
association  subject  to  federal  or  state 
regulation;  or 

(D)  A  foreign  adviser  that  exercises 
discretionary  trading  authority  solely 
over  the  accounts  of  non-U. S.  persons, 
as  defined  in  §4.7(a)(l)(iv)  of  this 
chapter. 

(ii)  Information.  Eligible  account 
managers  shall  make  the  following 
information  available  to  customers  upon 
request: 

(A)  The  general  nature  of  the 
allocation  methodology  the  account 
manager  will  use; 

(B)  Whether  accounts  in  which  the 
account  manager  may  have  any  interest 
may  be  included  with  customer 
accounts  in  bunched  orders  eligible  for 
post-execution  allocation;  and 

(C)  Summary  or  composite  data 
sufficient  for  that  customer  to  compare 
its  results  with  those  of  other 
comparable  customers  and,  if 
applicable,  any  account  in  which  the 
account  manager  has  an  interest. 

(iii)  Allocation.  Orders  eligible  for 
post-execution  allocation  must  be 
allocated  by  an  eligible  account  manager 
in  accordance  with  the  following: 

(A)  Allocations  must  be  made  as  soon 
as  practicable  after  the  entire  transaction 
is  executed,  but  in  any  event  account 
managers  must  provide  allocation 
information  to  futures  commission 
merchants  no  later  than  a  time 
sufficiently  before  the  end  of  the  day  the 


order  is  executed  to  ensure  that  clearing 
records  identify  the  ultimate  customer 
for  each  trade. 

(B)  Allocations  must  be  fair  and 
equitable.  No  account  or  group  of 
accounts  may  receive  consistently 
favorable  or  unfavorable  treatment. 

(C)  The  allocation  methodology  must 
be  sufficiently  objective  and  specific  to 
permit  independent  verification  of  the 
fairness  of  the  allocations  using  that 
methodology  by  appropriate  regulatory 
and  self-regulatory  authorities  and  by 
outside  auditors. 

(iv)  Records. 

(A)  Eligible  account  managers  shall 
keep  and  must  make  available  upon 
request  of  any  representative  of  the 
Commission,  the  United  States 
Department  of  Justice,  or  other 
appropriate  regulatory  agency,  the 
information  specified  in  paragraph  (a- 
l)(5)(ii)  of  this  section. 

(B)  Eligible  account  managers  shall 
keep  and  must  make  available  upon 
request  of  any  representative  of  the 
Commission,  the  United  States 
Department  of  Justice,  or  other 
appropriate  regulatory  agency,  records 
sufficient  to  demonstrate  that  all 
allocations  meet  the  standards  of 
paragraph  (a-l)(5)(iii)  of  this  section 
and  to  permit  the  reconstruction  of  the 
handling  of  the  order  from  the  time  of 
placement  by  the  account  manager  to 
the  allocation  to  individual  accounts. 

(C)  Futures  commission  merchants 
that  execute  orders  or  that  carry 
accounts  eligible  for  post-execution 
allocation,  and  members  of  contract 
markets  that  execute  such  orders,  must . 
maintain  records  that,  as  applicable, 
identify  each  order  subject  to  post- 
execution  allocation  and  the  accounts  to 
which  contracts  executed  for  such  order 
are  allocated. 

(D)  In  addition  to  any  other  remedies 
that  may  be  available  under  the  Act  or 
otherwise,  if  the  Commission  has  reason 
to  believe  that  an  account  manager  has 
failed  to  provide  information  requested 
pursuant  to  paragraph  (a-l)(5)(iv)(A)  or 
(a-l)(5)(iv)(B)  of  this  section,  the 
Commission  may  inform  in  writing  any 
designated  contract  market  or 
derivatives  transaction  execution 
facility  and  that  designated  contract 
market  or  derivatives  transaction 
execution  facility  shall  prohibit  the 
account  manager  from  submitting  orders 
for  execution  except  for  liquidation  of 
open  positions  and  no  futures 
commission  merchants  shall  accept 
orders  for  execution  on  any  designated 
contract  market  or  derivatives 
transaction  execution  facility  from  the 
account  manager  except  for  liquidation 
of  open  positions. 
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(E)  Any  accoimt  manager  that  believes 
he  or  she  is  or  may  be  adversely  affected 
or  aggrieved  by  action  taken  by  the 
Commission  under  paragraph  (a— 
l)(5)(iv)(D)  of  this  section  shall  have  the 
opportunity  for  a  prompt  hearing  in 
accordance  with  the  provisions  of 
§  21.03(g)  of  this  chapter. 
***** 

Issued  in  Washington.  DC.  on  June  5,  2003 
by  the  Commission. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 
[FR  Doc.  0.3-14776  Filed  6-10-03:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  201 

[Doclcet  No.  RM02-7-000;  Order  No.  631] 

Accounting,  Financial  Reporting,  and 
Rate  Filing  Requirements  for  Asset 
Retirement  Obligations;  Notice  of 
Correction 

June  3,  2003. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Final  rule;  correction. 

summary:  The  Federal  Energy 
Regulatory  Commission  published  in 
the  Federal  Register  of  April  21,  2003, 
a  final  rule  amending  its  accounting  and 
reporting  requirements  for  asset 
retirement  obligations.  Inadvertently, 
account  364.9,  asset  retirement  costs  for 
base  load  liquefied  natural  gas 
terminating  and  processing  plant,  and 
related  instruction  was  not  included  in 
the  Gas  Plant  Accounts  in  the  natiu-al 
gas  companies'  Uniform  System  of 
Accounts.  This  cAr^ction  includes  the 
account  in  the  Uniform  System  of 
Accounts. 

DATES:  Effective  on  June  11,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Klose  (Project  Manager),  Office  of 
the  Executive  Director,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426, 
(202) 502-8283. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Energy  Regulatory-  Commission 
published  in  the  Federal  Register  of 
April  21,  2003,  (68  FR  19610)  a  final 
rule  amending  its  accounting  and 
financial  reporting  requirements  for 
asset  retirement  obligations. 
Inadvertently,  Gas  Plant  Account  364.9 
(Asset  retirement  costs  for  base  load 
liquefied  natural  gas  terminating  and 


processing  plant)  and  the  instruction  . 
related  to  this  account  were  not 
incorporated  into  the  Uniform  System  of 
'  Accounts  for  natural  gas  companies  in 
part  201  of  the  Commission's 
regulations.  To  address  this  omission, 
the  Commission  will  publish  in  the 
Federal  Register  the  following 
correction  to  the  final  rule  document 
that  was  published  in  the  Federal 
Register  at  68  FR  19610,  on  April  21, 
2003. 

■  In  rule  FR  Doc.  03-9260  published  on 
April  21.  2003  (68  FR  19610)  make  the 
following  correction. 

■  On  page  19624,  in  the  second  column, 
account  364.9  is  added  to  part  201  in  Gas 
Plant  Accoimts  following  accoimt  363.6 
to  read  as  follows: 

Gas  Plant  Accounts 
***** 

364.9  Asset  retirement  costs  for  base 
load  liquefied  natural  gas  terminaling 
and  processing  plant. 

This  account  shall  include  asset 
retirement  costs  on  plant  included  in 
the  base  load  liquefied  natural  gas 
terminaling  and  processing  plant 
function. 


Magalie  R.  Salas, 

Secretary'. 

[FR  Doc.  03-14561  Filed  6-10-03;  8:45  ami 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Tepoxalin 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Schering- 
Plough  Animal  Health  Corp.  The  NADA 
provides  for  the  veterinary  prescription 
use  of  tepoxalin  tablets  for  the  control 
of  pain  and  inflammation  associated 
with  osteoarthritis  in  dogs. 
DATES:  This  rule  is  effective  June  11, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  for  Veterinary 
Medicine  (HFV-110),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-7540,  e- 
mail:  mberson@cvm.fda.gov. 


SUPPLEMENTARY  INFORMATION: 

Schering-Plough  Animal  Health 
Corp..  1095  Morris  Ave.,  Union,  NJ 
07083.  filed  NADA  141-193  that 
provides  for  veterinary  prescription  use 
of  ZUBRIN  (tepoxalin)  Tablets  for  the 
control  of  pain  and  inflammation 
associated  with  osteoarthritis  in  dogs. 
The  NADA  is  approved  as  of  March  31 . 
2003,  euid  the  regulations  in  part  520  (21 
CFR  part  520)  are  amended  by  adding 
pew  §  520.2340  to  reflect  the  approval. 
The  basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.1  l(e){2)(ii).  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane.  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(i)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360b(c)(2)(F)(i)),  this 
approval  qualifies  for  5  years  of 
marketing  exclusivity  beginning  March 
31,  2003. 

The  agency  has  determined  under  21 
CFR  25.33(d)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-608. 

List  of  Subiects  in  21  CFR  Part  520 

Animal  drugs. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS         ^ 

■  1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

■  2.  Section  520.2340  is  added  to  read  as 
follows: 

§520.2340    Tepoxalin. 

(a)  Specifications.  Each  tablet 
contains  30,  50,  100,  or  200  milligrams 
(mg)  tepoxalin. 


34796  Federal  Register / Vol.  68,  No.  112 /Wednesday,  June  11,  2003 /Rules  and  Regulations 


(b)  Sponsor.  See  No.  000061  in 
§  510.600(c)  of  this  chapter. 

(c)  Conditions  of  use  in  dogs — (1) 
Amount.  10  mg  per  kilogram  (/kg)  daily; 
or  20  mg/kg  on  the  initial  day  of 
treatment,  followed  by  10  mg/kg  daily. 

(2)  Indications  for  use.  For  the  control 
of  pain  and  inflammation  associated 
with  osteoarthritis. 

(3)  Limitations.  Federal  law  restricts 
this  drug  to  use  by  or  on  the  order  of 

a  licensed  veterinarian. 

Dated:  May  27.  2003. 
Steven  F.  Sundlof, 

Director.  Center  for  Veterinary  Medicine. 
|FR  Doc.  03-14678  Filed  6-10-03:  8:45  am) 

BILLINO  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

Injectable  or  Implantable  Dosage  Form 
New  Animal  Drugs;  Carprofen 


action:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Pfizer, 
Inc.  The  supplemental  NADA  provides 
for  a  once  daily,  2-milligram-per-pound 
dosage  of  carprofen  solution,  by 
subcutaneous  injection,  for  the  relief  of 
pain  and  inflammation  associated  with 
osteoarthritis  in  dogs. 
DATES:  This  rule  is  effective  June  1 1 , 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  for  Veterinary 
Medicine  (HFV-110).  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville.  MD  20855r,  301-827-7540,  e- 
mail  mberson@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  Pfizer. 
Inc..  235  East  42d  St..  New  York.  NY 
10017-5755.  filed  a  supplement  to 
NADA  141-199  for  RIMADYL 
(carprofen)  Injectable  used  for  the  relief 
of  pain  and  inflammation  associated 
with  osteoarthritis  in  dogs.  The 
supplemental  NADA  provides  for 
veterinary  prescription  use  of  a  once 
daily.  2-milligram-per-pound  dosage  of 
carprofen  solution  by  subcutaneous 
injection.  The  supplemental  application 
is  approved  as  of  March  25,  2003,  and 
the  regulations  are  amended  in  21  CFR 
522.312  to  reflect  the  apprpval.  The 
basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 


20  and  21  CFR  514.11(e}(2)(ii).  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061.  Rockville.  MD  20852.  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

Under  section  512(c)(2)(F){iii)  of  the 
Federal  Food.  Drug,  and  Cosmetics  Act 
(21  U.S.C.  360b(c)(2)(F)(iii)).  this 
approval  qualifies  for  3  years  of 
marketing  exclusivity  beginning  March 
25.  2003. 

The  agency  has  determined  under 
§  25.33(d)(1)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(ATbecause 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

■  1 .  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority: 

21  U.S.C.  360b. 

■  2.  Section  522.312  is  amended  by 
revising  (d)(1)  to  read  as  follows: 

§522.312    Carprofen. 

*****  ' 

(d)*    *    * 

(1)  Amount.  2  mg/lb  (4.4  mg/kg)  body 
weight  onc^  daily  or  1  mg/Ib  (2.2  mg/ 
kg)  twice  daily,  by  subcutaneous 
injection. 
***** 

Dated:  May  29.  2003. 
Steven  D.  Vaughn, 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
|FR  Doc.  03-14544  Filed  6-10-03;  8:45  am] 
BKiJNO  COOE  4160-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  601 

[Docket  No.  91 N-0278] 

New  Drug,  Antibiotic,  and  Biological 
Drug  Product  Regulations;  Accelerated 
Approval;  Technical  Amendment 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  tefchnical 

amendment. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
biologies  regulations  to  correct  certain 
errors  that  were  incorporated  into  the 
regulations.  This  action  is  being  taken  to 
improve  the  accuracy  of  the  regulations. 

DATES:  This  rule  is.  effective  June  11, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  M.  Ripley,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville.  MD  20852- 
1448.  301-827-6210. 
SUPPLEMENTARY  INFORMATION:  FDA  has 
discovered  certain  errors  that  were 
inadvertently  included  in  the  agency's 
codified  regulations  for  part  601  (21 
CFR  part  601).  In  the  Federal  Register 
of  December  11.  1992  (57  FR  58942).  we 
published  a  final  rule  that,  among  other 
things,  established  subpart  E  of  part  601. 
which  encompasses  §§601.40  through 
601 .46.  Currently.  §  601 .43(a)  refers  to 
§601.40.  instead  of  the  correct  §601.41; " 
§  601.43(b)  refers  to  §601.40.  instead  of 
the  correct  §601.42.  Accordingly,  we 
are  amending  §  601.43(a)  by  replacing 
the  incorrect  reference  to  §  601 .40  with 
a  reference  to  §  601.41,  and  we  are 
amending  §  601.43(b)  by  replacing  the 
incorrect  reference  to  §  601 .40  with  a 
reference  to  §601.42.  Publication  of  this 
document  constitutes  final  action  under 
the  Administrative  Procedure  Act  (5 
U.S.C.  553).  FDA  has  determined  that 
notice  and  public  comment  are 
unnecessary  because  this  amendment  is 
nonsubstantive. 

List  of  Subjects  in  21  CFR  Part  601 

Administrative  practice  and 
procediu°e.  Biologies,  Confidential 
business  information. 
■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  and  Public 
Health  Service  Act,  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  21  CFR  part  601  is  amended 
as  follows: 
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PART  601— LICENSING 

■  1.  The  authority  citation  for  21  CFR 
part  601  continues  to  read  as  follows: 

Authority:  15  U.S.C.  1451-1561;  21  U.S.C. 
321.  351.  352,  353,  355.  356B,  360.  360c- 
360f,  360h-360j,  371,  374.  379e,  381;  42 
U.S.C.  216.  241.  262,  263,  264;  sec.  122,  Pub. 
L.  105-115,  111  Stat.  2322  (21  U.S.C.  3^5 
note). 

§601.43    [Amended] 

■  2.  Section  601.43  Withdrawal 
procedures  is  amended  in  the 
introductory  text  of  paragraph  (a)  by 
removing  "§§601.40  and  640.42"  and 
adding  in  its  place  "§  601.41  or 
§601.42",  and  in  paragraph  (b)  by 
removing  "§601.40  or  §601.41"  and 
adding  in  its  place  "§  601.41  or 
§601.42". 

Dated:  June  4,  2003. 
feRrey  Shuren, 

Assistant  Commissioner  for  Policy. 

|FR  Doc.  03-14621  Filed  6-10-03;  8:45  am) 

BILUNG  CODE  41G0-01-S 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1 ,  31 ,  and  602 

rrD9061] 

RIN  1545-BB55 

Automatic  Extension  of  Time  To  File 
Certain  information  Returns  and 
Exempt  Organization  Returns 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  agd  temporary 

regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  providing  an 
automatic  extension  of  time  to  file 
certain  information  returns  and  exempt 
organization  retiu-ns.  The  temporary 
regulations  remove  the  requirement  for 
a  signature  and  an  explanation  to  obtain 
an  automatic  extension  of  time  to  file 
these  returns.  The  temporary  regulations 
affect  taxpayers  who  are  required  to  file 
certain  information  returns  and/or 
exempt  organization  returns  and  need 
an  extension  of  time  to  file.  The  text  of 
the  temporary  regulations  also  serves  as 
a  portion  of  the  text  of  the  proposed 
regulations  set  forth  in  the  notice  of 
proposed  rulemaking  on  this  subject  in 
the  Proposed  Rules  section  in  this  issue 
of  the  Federal  Register. 
DATES:  Effective  Date:  These  regulations 
are  effective  on  June  11,  2003. 

Applicability  Date:  For  dates  of 
applicability  for  these  regulations,  see 


§§  1.6081-8T,  1.6081-9T,  and 

31.6081(a)-lT(d). 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  A.  Hall,  (202)  622-4940  (not  a 

toll-fi-ee  number). 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

These  temporary  regulations  are  being 
issued  without  prior  notice  and  public 
procedure  pursuant  to  the  < 

Administrative  Procedure  Act  (5  U.S.C. . 
553).  For  this  reason,  the  collection  of 
information  contained  in  these 
regulations  has  been  reviewed  and, 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget  under 
OMB  control  number  1545-1840. 
Responses  to  this  collection  of 
information  are  required  by  the  IRS  for 
taxpayers  to  obtain  a  benefit  (an 
automatic  extension  of  time  to  file 
certain  information  or  exempt 
organization  returns). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

For  further  information  concerning 
this  collection  of  information,  and 
where  to  submit  comments  on  the 
collection  of  information  and  the 
accuracy  of  the  estimated  biu-den,  and 
suggestions  for  reducing  this  burden, 
please  refer  to  the  preamble  to  the  cross- 
referencing  notice  of  proposed 
rulemaking  published  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register. 

Books  and  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  contains  amendments 
to  26  CFR  parts  1 .  3 1 .  and  602  under 
section  6081  of  the  Internal  Revenue 
Code.  Section  6081(a)  provides  that  the 
Secretary  may  grant  a  reasonable 
extension  of  time  for  filing  any  return, 
declaration,  statement,  or  other 
document  required  by  Title  26  or  by 
regulations.  Except  in  the  case  of 
taxpayers  who  are  abroad,  no  such 
extension  shall  be  for  more  than  6 
months.  The  regulations  under  section 
6081  provide  specific  rules  taxpayers 
must  follow  to  request  an  extension  of 
time  to  file  Federal  tax  returns. 

Under  the  generally  applicable  rule,  a 
taxpayer  must  submit  an  application  for 


the  extension  on  or  before  the  due  date 
of  the  return.  The  application  must  be 
in  Vkrriting,  must  be  properly  signed  by 
the  taxpayer  or  his  duly  authorized 
agent,  and  must  clearly  set  forth  the 
particular  tax  return  for  which  the 
extension  of  the  time  for  filing  is  desired 
and  a  full  recital  of  the  reasons  for 
requesting  the  extension.  These  rules 
apply  to  all  returns  other  than  those  for 
which  the  regulations  provide  special 
rules.  In  addition,  the  Employment  Tax 
Regulations  provide  rules  for  employers 
to  obtain  an  extension  of  time  to  file  the 
Social  Security  Administration  copy  of 
Forms  W-2  and  W-3.  Under  those  rules, 
the  request  must  contain  a  concise 
statement  of  the  reasons  for  requesting 
the  extension. 

Explanation  of  Provisions 

Information  Returns 

Filers  and  transmitters  of  information 
returns  on  Form  1099  (series),  1098 
(series),  5498  (series),  W-2  (series),  W- 
20,  1042-S,  and  8027  can  obtain  an 
extension  of  time  to  file  these 
information  returns  by  submitting  a 
signed  paper  Form  8809,  "Request  for 
Extension  of  Time  to  File  Information 
Returns."  The  extensions  are  most  often 
for  a  period  of  30  days.  Filers  and 
transmitters  may  thereafter  request  an 
additional  30-day  extension.  The 
extensions  apply  only  to  the  filing  with 
the  government.  The  filer  or  transmitter 
is  still  required  to  provide  statements  to 
the  recipients  by  the  date  specified  in 
the  Code  or  the  regulations. 

Currently,  in  compliance  with  the 
regulations.  Form  8809  requires  a 
signature  and  asks  for  an  explanation  of 
the  reasons  for  the  request  for  an 
extension.  In  current  practice,  however, 
the  explanation  is  not  a  determining 
factor  for  the  initial  extension.  If  the 
filer  supplies  the  name,  address. 
Employer  Identification  Number,  tax 
year,  and  type  of  form(s),  the  initial 
extension  is  routinely  granted.  An 
extension  beyond  the  initial  30-day 
period  will  not  be  granted,  however, 
unless  the  filer  provides  a  detailed 
explanation. 

These  temporary  regulations  allow 
filers  and  transmitters  to  request  an 
automatic  30-day  extension  of  time  to 
file  without  having  to  sign  Form  8809 
and  provide  an  explanation.  An 
explanation  and  a  signature  are  required 
if  filers  and  transmitters  need  additional 
time  to  file  after  receiving  the  automatic 
30-day  extension.  These  regulations  also 
permit  employers  to  obtain  an  extension 
of  time  to  file  the  Social  Security 
Administration  copy  of  Forms  W-2  and' 
W-3  without  providing  a  statement  of 
the  reasons  for  requesting  the  extension. 


34798  Federal  Register/ Vol.  68,  No.  112 /Wednesday.  June  11.  2003 /Rules  and  Regulations 


The  new  rules  will  allow  the  IRS  to 
develop  an  effective  online  version  of 
the  extension  request.  Filers  and 
transmitters  will  benefit  from  the 
simplified  extension  procedure  that  will 
provide  immediate  approval.  The  IRS 
will  benefit  from  the  efficiencies 
inherent  in  such  a  system  and  will  move 
closer  to  achieving  electronic  filing 
goals. 

Filers  and  transmitters  are  eligible  for 
only  one  automatic  extension  of  time  to 
file.  Filers  and  transmitters  filing  Forms 
W-2  on  an  expedited  basis  under 
section  31.6071{a)-l(a)(3)(ii)  may 
receive  an  automatic  extension  of  time 
to  file  Forms  W-2  under  Rev.  Proc.  96- 
57,  1996-2  C.B.  389.  These  filers  and 
transmitters  are  not  eligible  to  obtain  the 
30-day  automatic  extension  under 
§  1.6081-8T(b).  If  these  filers  and 
transmitters  need  additional  time,  they 
may  request  an  extension  under  the 
generally  applicable  procedures  for 
obtaining  additional  extensions  of  time 
to  file  Form  W-2. 

Exempt  Organization  Returns 

These  temporary  regulations  also 
allow  an  exempt  organization  required 
to  file  a  return  on  Form  990  (series), 
1041-A,  4720,  5227,  6069.  or  8870  an 
automatic  three-month  extension  of 
time  to  file  if  (a)  an  application  is 
submitted  on  Form  8868,  "Application 
for  Extension  of  Time  To  File  an  Exempt 

•  Organization  Return,"  (b)  the 
application  is  filed  on  or  before  the  date 
the  return  is  due,  (c)  the  application 
shows  the  full  amount  properly 
estimated  as  tax,  and  (d)  the  application 
is  accompanied  by  full  remittance  of  the 
amount  properly  estimated  as  tax  that  is 
unpaid  as  of  the  date  prescribed  for  the 
filing  of  the  return. 

A  signature  and  an  explanation  of  the 
reasons  for  requesting  the  extension  are 

.  not  required  for  an  exempt  organization 
to  receive  the  automatic  three-month 
extension  of  time  to  file.  If  an  exempt 
organization  needs  additional  time  to 
file  a  return  after  receiving  the 
automatic  three-month  extension,  the 
exempt  organization  may  file  a  signed 
Form  8868  that  explains  in  detail  why 
the  additional  time  is  needed.  The  IRS 
may  grant  an  additional  three  months 
for  the  exempt  organization  to  file. 

Deadwood  Provisions 

These  regulations  also  remove 
§1.6081-lTand§§31.6011(a)-5(b)(l) 
and  31.6081(a)-l{a)(2).  Section  1.6081- 
IT  is  removed  because  it  relates  only  to 
returns  for  tax  years  ending  before 
February  1,  1985.  Sections  31.6011(a)- 
5(b)(1)  and  31.6081(a)-l(a)(2)  are 
removed  because  they  relate  to 


information  returns  that  are  no  longer 
required. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  the  regulations.  For  the  applicability 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  chapter  6),  refer  to  the  Special 
Analyses  section  of  the  preamble  to  the 
cross-reference  notice  of  proposed 
rulemaking  published  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register.  Pursuant  to  section  7805(f)  of 
thfe  Internal  Revenue  Code,  these 
temporary  regulations  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
businesses. 

Drafting  Information 

The  principal  author  of  the 
regulations  is  Charles  A.  Hall  of  the 
Office  of  Associate  Chief  Counsel, 
Procedure  and  Administration 
(Administrative  Provisions  and  Judicial 
Practice  Division). 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  31 

Employment  taxes.  Income  taxes. 
Penalties,  Pensions,  Railroad  retirement. 
Reporting  arid  recordkeeping 
requirements.  Social  security. 
Unemployment  compensation. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Amendments  to  the  Regulations 

■  Accordingly.  26  CFR  parts  1.  31.  and 
602  are  amended  as  follows: 

PART  1— INCOME  TAXES 

■  Paragraph  1.  The  authority  citation  for 
part  1  is  amended  by  adding  entries  in 
numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 
Section  I.fi081-8T  also  issued  under  26 

U.S.C.  6081. 

Section  1.6081-9T  also  issued  under  26 

use.  6081.  *    *    * 

§1.6081 -IT    [Removed]' 

■  Par.  2.  Section  1.6081-lT  is  removed. 


■  Par.  3.  Section  1.6081-8T  is  added  to 
read  as  follows: 

§  1 .6081 -8T    Automatic  extension  of  time 
to  file  certain  information  returns 
(temporary). 

(a)  In  general.  A  person  required  to 
file  an  information  return  (the  filer)  on 
Form  W-2  series.  W-2G.  1042-S.  1098 
s^ies,  1099  series,  5498  series,  or  8027 
wni  be  allowed  an  automatic  30-day 
extension  of  time  to  file  the  return  after 
the  date  prescribed  for  filing  the  retiirn 
if  the  filer  or  the  person  transmitting  the 
return  for  the  filer  (the  transmitter)  files 
an  application  in  accordance  with 
paragraph  (b)  of  this  section. 

(b)  Requirements.  To  satisfy  this 
paragraph  (b).  an  application  must — 

(1)  Be  submitted  on  Form  8809, 
"Request  for  Extension  of  Time  To  File 
Information  Returns."  or  in  any  other 
manner  as  may  be  prescribed  by  the 
Commissioner;  and 

(2)  Be  filed  with  the  Internal  Revenue 
Service  office  designated  in  the 
application's  instructions  on  or  before 
the  date  prescribed  for  filing  the 
information  return. 

(c)  Penalties.  See  sections  6652.  6693, 
6721.  6722.  and  6723  for  failure  to  file 
an  information  return. 

(d)  Additional  30-day  extension  of 
time  to  file — (1)  In  general.  This 
paragraph  (d)  provides  procedures  for 
obtaining  an  additional  extension  of 
time  for  filing  an  information  return  on 
a  form  listed  in  paragraph  (a)  of  this 
section.  No  extension  of  time  will  be     ^ 
granted  under  this  paragraph  (d)  unless 
the  filer  or  transmitter  has  first  obtained 
an  automatic  extension. 

(2)  Procedures.  In  the  case  of  an 
information  return  on  a  form  listed  in 
paragraph  (a)  of  this  section,  one 
additional  30-day  extension  of  time  to 
file  the  return  may  be  allowed  if  the  filer 
or  transmitter  submits  a  request  for  the 
additional  extension  before  the 
expiration  of  the  automatic  30-day 
extension.  The  request  must — 

(i)  Be  submitted  on  Form  8809  or  in 
any  other  manner  as  may  be  prescribed 
by  the  Commissioner; 

(ii)  Explain  in  detail  why  the 
additional  time  is  needed; 

(iii)  Be  signed  by  the  filer  or 
transmitter;  and 

(iv)  Otherwise  satisfy  the 
requirements  of  §  1 .6081-1 . 

(e)  No  effect  on  time  to  provide 
statement  to  recipients.  An  extension 
under  this  section  of  time  to  file  an 
information  return  does  not  extend  the 
due  date  for  providing  a  statement  to  the 
person  with  respect  to  whom  the 
information  is  required  to  be  reported. 

(0  Effective  date.  This  section  applies 
to  requests  for  extension  of  time  to  file 
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information  returns  due  after  June  11, 
2003.  The  applicability  of  this  section 
expires  on  June  12,  2006. 
■  Par.  4.  Section  1.6081-9T  is  added  to 
read  as  follows: 

§  1 .6081 -9T    Automatic  extension  of  time 
to  file  exempt  organization  returns 
(temporary). 

(a)  In  general.  An  exempt  organization 
required  to  file  a  return  on  Form  990 
(series).  1041-A;  4720.  5227.  6069.  or 
8870  will  be  allowed  an  automatic 
three-month  extension  of. time  to  file  the 
return  after  the  date  prescribed  for  filing 
if  the  exempt  organization  files  an 
application  in  accordance  with 
paragraph  (b)  of  this  section.  For 
guidance  on  extensions  of  time  for  an 
exempt  organization  to  file  Form  1120- 
POL.  U.S.  Income  Tax  Return  for 
Certain  Political  Organizations,  see 
§1.6081-3. 

(b)  Requirements.  To  satisfy  this 
paragraph  (b),  an  application  for  an 
automatic  extension  under  this  section 
must — 

(1)  Be  submitted  on  Form  8868, 
"Application  for  Extension  of  Time  To 
File  an  Exempt  Organization  Return."  or 
in  any  other  maimer  as  may  be 
prescribed  by  the  Commissioner; 

(2)  Be  filed  with  the  Internal  Revenue 
Service  office  designated  in  the 
application's  instructions  on  or  before 
the  date  prescribed  for  filing  the 
information  return; 

(3)  Show  the  full  amount  properly 
estimated  as  tentative  tax  for  the  exempt 
organization  for  the  taxable  year;  and 

(4)  Be  accompanied  by  the  full 
remittance  of  the  amount  properly 
estimated  as  tentative  tax  which  is 
unpaid  as  of  the  date  prescribed  for  the 
filing  of  the  return. 

(c)  Termination  of  automatic 
extension.  The  Commissioner  may 
terminate  an  automatic  extension  at  any 
time  by  hiailing  to  the  exempt 
organization  a  notice  of  termination. 
The  notice  must  be  mailed  at  least  10 
days  prior  to  the  termination  date 
designated  in  such  notice.  The  notice  of 
termination  must  be  mailed  to  the 
address  shown  on  the  application  for 
extension  or  to  the  exempt 
organization's  last  known  address.  For 
further  guidance  regarding  the 
definition  of  last  known  address,  see 
§301.6212-2  of  this  chapter. 

(d)  Penalties.  See  sections  6651  and 
6652(c)  for  failure  to  file  an  exempt 
organization  return  or  failure  to  pay  the 
amount  shown  as  tax  on  the  return. 

(e)  Coordination  with  §1.6081-1.  No 
extension  of  time  will  be  granted  under 
§  1.6081-1  for  filing  an  exempt 
organization  return  listed  in  paragraph 
(a)  of  this  section  until  an  automatic 


extension  has  been  allowed  pursuant  to 
this  section. 

(f)  Effective  date.  This  section  applies 
to  requests  for  extensions  of  time  to  file 
an  exempt  organization  ret'im  due  after 
June  11.  2003.  The  applicability  of  this 
section  expires  on  June  12,  2006. 

PART  31— EMPLOYMENT  TAXES  AND 
COLLECTION  OF  INCOME  TAX  AT 
SOURCE 

■  Par.  5.  The  authority  citation  for  part 
31  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *   *    * 

Section  31.6081(a)-lT  also  issued  under  26 
U.S.C.  6081.  *   *    * 

■  Par.  6.  Section  31.6011(a)-5  is 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

§  31 .601 1  (a>-5    Rtonthty  returns. 

***** 

(b)  Information  returns  on  Form  W-3 
and  Social  Security  Administration 
copies  of  Form  W-2.  See  §  31.6051-2  for 
requirements  with  respect  to 
information  returns  on  Form  W-3  and 
Social  Security  Administration  copies  of 
Form  W-2. 


§31.6051-1    [Amended] 

■  Par.  7.  Section  31.6051-l(d)(2){i)(c)  is 
amended  by  removing  the  language 

"§  31.6081(a)-l(a)(3)"  and  adding 
"§31.6081{a)-l(a)(2)"  in  its  place. 

§  31 .6051  -2    [Amended] 

■  Par.  8.  Section  31.6051-2(c)  is 
amended  by  removing  the  language 
"31.6081(a)-l(a)(3)"  and  adding 
"31.6081(a)-l{a)(2)"  in  its  place. 

■  Par.  9.  Section  31.6081(a)-l  is 
amended  by: 

■  1.  Removing  paragraph  {a)(2). 

■  2.  Redesignating  paragraph  (a)(3)  as 
paragraph  (a)(2). 

■  3.  Revising  newly  designated 
paragraph  {a)(2)(i). 

The  revision  reads  as  follows: 

§  31 .6081  (a>-1     Extensions  of  time  for  filing 
returns  and  other  documents. 

(a)  *   *  * 

(2)*   *   *  (i)  [Reserved].  For  guidance 
on  extensions  of  time  to  file  the  Social 
Security  Administration  copy  of  Forms 
W-2  and  W-3  due  after  June  11.  2003. 
see§31.6081(a)-lT. 
***** 

■  Par.  10,  Section  31.6081(a)-lT  is 
added  to  read  as  follows: 

§  31 .6081  (a)-1  T    Extensions  of  time  for 
filing  returns  and  other  documents 
(temporary). 

(a)(1)  [Reserved].  For  further 
guidance,  see  §31.6081(a)-l(a)(l). 


(2)  Information  returns  of  employers 
on  Forms  W-2  and  W-3—  (i)  In  general. 
The  Commissioner  may  grant  an 
extension  of  time  in  which  to  file  the 
Social  Security  Administration  copy  of 
Forms  W-2  and  the  accompanying 
transmittal  form  which  constitutes  ah 
information  return  under  paragraph 
§  31.6051-2{a).  For  hirther  guidance 
regarding  extensions  of  time  to  file  the 
Social  Security  Administration  copy  of 
Forms  W-2  and  W-3.  see  §  1.6081-8T  of 
this  chapter. 

(a)(2)(ii)  through  (c)  [Reserved].  For 
further  guidance,  see  §  31.6081(a)- 
l(a)(2)(ii)  through  (e). 

(d)  Effective  date.  This  section  applies 
to  requests  for  extensions  of  time  to  file 
the  Social  Security  Administration  copy 
of  Forms  W-2  and  W-3  due  after  June 
11.  2003.  The  applicability  of  this 
section  expires  on  June  12,  2006. 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

■  Par.  11.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

■  Par.  12.  In  §  602.101,  paragraph  (b)  is 
amended  by  adding  the  following  entries 
in  numerical  order  to  the  table  to  read  as 
follows: 

§  602.1 01    OMB  Control  numbers. 


(b)*  *  * 

CFR  part  or  section  identi- 
fied and  described 

Current  OMB 
control  No. 

•                 *                 * 

1.6081-8T 

•                 • 

1545-1040 

1.6081-9T 

*                   *                   « 

1545-1040 

•                   * 

David  A.  Mader, 

Assistant  Deputy  Commissioner  of  Internal 
Revenue. 

Approved:  May  21,  2003. 

Pamela  F.  Olson, 

Assistant  Secretary  of  the  Treasure'. 

[PR  Doc.  03-14603  Filed  6-10-03:  8:45  am] 
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ACTION:  Notice  of  temporary  deviation 
from  regulations. 

SUMMARY:  The  Commander.  Eighth 
Coast  Guard  District  has  issued  a 
temporary  deviation  from  the  regulation 
governing  the  operation  of  the 
Beardstown  Railroad  Drawbridge,  across 
the  Illinois  Waterway,  mile  88.8  at 
Beardstown,  Illinois.  This  deviation 
allows  the  drawbridge  to  remain  closed 
to  navigation  for  three  separate  10V:j- 
hour  increments  from  June  9.  2003  until 
June  11,  2003.  The  deviation  is 
necessary  to  facilitate  maintenance  work 
on  the  bridge  that  is  essential  to  the 
continued  safe  operation  of  the 
drawbridge. 

DATES:  This  temporary  deviation  is 
effective  from  7  a.m.  on  June  9,  2003, 
until  5:30  p.m.  June  11.  2003. 
ADDRESSES:  Materials  referred  to  in  this 
document  are  available  for  inspection  or 
copying  at  the  office  of  the  Eighth  Coast 
Guard  District,  Bridge  Administration 
Branch,  Commander  (obr).  Eighth  Coast 
Guard  District,  1222  Spruce  Street,  St. 
Louis,  MO  63103-2832.  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  Bridge 
Administration  Branch  maintains  the 
public  docket  for  this  temporary 
deviation. 

FOR  FUTHER  INFORMATION  CONTACT:  Roger 
K.  Wiebusch,  Bridge  Administrator, 
Commandfer  (obr).  Eighth  Coast  Guard 
District,  1222  Spruce  Street,  St.  Louis, 
MO  63103-2832,  (314)  539-3900, 
extension  2378. 

SUPPLEMENTARY  INFORMATION:  The 
Burlington  Northern  Santa  Fe  Railway 
requested  a  temporary  deviation  on  May 
9,  2003  to  allow  time  to  conduct 
preventative  maintenance  to  the 
Beardstown  Railroad  Drawbridge,  across 
the  Illinois  Waterway,  mile  88.8  at 
Beardstown,  Illinois.  The  Beardstown. 
Railroad  Drawbridge  currently  operates 
in  accordance  with  33  CFR  117.393(a) 
which  requires  that  the  drawbridge  be 
maintained  in  the  open-to-navigation 
position  and  closed  only  for  the  passage 
of  rail  traffic.  In  order  to  replace  the  up 
and  down  haul  cables,  the  bridge  must 
be  kept  in  the  closed  to  navigation 
position.  This  deviation  allows  the 
bridge  to  remain  closed  to  navigation  for 
three  separate  10 '/2-hour  intervals  from 
7  a.m.  until  5:30  p.m.,  June  9.  2003, 
from  7  a.m.  until  5:30  p.m.,  June  10, 
2003,  and  from  7  a.m.  until  5:30  p.m., 
June  11,  2003.  Vessels  not  exceeding  the 
vertical  clearance  of  the  drawbridge  may 
pass  under  the  drawbridge  during 
repairs.  There  are  no  alternate  routes  for 
vessels  transiting  through  mile  88.8  on 
the  Illinois  Waterway.  The  drawbridge 
will  be  incapable  of  opening  for 


emergencies  diu-ing  the  lOVz-hour  repair 
periods. 

The  Beardstown  Railroad  drawbridge 
provides  a  vertical  clearance  of  19.6  feet 
above  normal  pool  in  the  closed  to 
navigation  position.  Navigation  on  the 
waterway  consists  primarily  of 
commercial  tows  smd  recreational 
watercraft.  This  deviation  has  been 
coordinated  with  waterway  users.  No 
objections  were  received. 

In  accordance  with  33  CFR  117.35(c), 
this  work  will  be  performed  with  all  due 
speed  in  order  to  return  the  bridge  to 
normal  operation  as  soon  as  possible. 
This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35. 

Dated:  June '3,  2003. 
Roger  K.  Wiebusch, 

Bridge  Administrator. 

[FR  Doc.  03-14800  Filed  6-10-03:  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY  ' 

Coast  Guard 

33  CFR  Part  117 

[CGD08-03-019] 

Drawbridge  Operation  Regulations; 
Illinois  Waterway,  Hardin,  IL 

agency:  Coast  Guard,  DHS. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander,  Eighth 
Coast  Guard  District  has  issued  a 
temporary  deviation  from  the  regulation 
governing  the  operation  of  the  Hardin 
Drawbridge,  across  the  Illinois 
Waterway,  mile  21.6  at  Hardin,  Illinois. 
This  deviation  allows  the  drawbridge  to 
remain  closed  to  navigation  for  14  days 
from  August  18,  2003  until  August  31, 
2003.  The  deviation  is  necessary  to 
facilitate  maintenance  work  on  the 
bridge  that  is  essential  to  the  continued 
safe  operation  of  the  drawbridge. 
DATES:  This  temporary  deviation  is 
effective  from  6  a.m.,  August  18,  2003 
through  6  p.m.,  August  31,  2003. 
ADDRESSES:  Materials  referred  to  in  this 
document  are  available  for  inspection  or 
copying  at  the  office  of  the  Eighth  Coast 
Guard  District,  Bridge  Administration 
Branch,  Commander  (obr).  Eighth  Coast 
Guard  District,  1222  Spruce  Street,  St. 
Louis.  MO  63103-2832,  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  Bridge 
Administration  Branch  maintains  the 
public  docket  for  this  temporary 
deviation. 


FOR  FtJTHER  INFORMATION  CONTACT:  Roger 
K.  Wiebusch.  Bridge  Administrator, 
Commander  (obr).  Eighth  Coast  Guard 
District,  1222  Spruce  Street,  St.  Louis, 
MO  63103-2832,  (314)  539-3900, 
extension  2378. 

SUPPLEMENTARY  INFORMATION:  The 
Illinois  Department  of  Transportation 
requested  a  temporary  deviation  on 
April  7,  2003  to  allow  time  to  conduct 
preventative  maintenance  to  the  Hardin 
Drawbridge,  across  the  Illinois 
Waterway,  mile  21.6  at  Hardin,  Illinois. 
The  Harding  Drawbridge  currently 
operates  in  accordance  with  33  CFR 
117.5  which  requires  the  drawbridge  to 
open  on  signal  for  passage  of  vessel 
traffic.  In  order  to  replace  wire  rope  and 
trunnions,  re-boring  of  sheaves  for  new 
trunnions  and  replacing  secondary 
enclosed  gear  reducers,  the  bridge  must 
be  kept  in  the  closed  to  navigation 
position.  This  deviation  allows  the 
bridge  to  remain  closed  to  navigation  for 
14  days  from  6  a.m.,  August  18,  2003 
until  6  p.m.,  August  31,  2003.  Vessels 
not  exceeding  the  vertical  clearance  of 
the  drawbridge  may  pass  under  the 
drawbridge  during  repairs.  There  are  no 
alternate  routes  for  vessels  transiting 
through  mile  21.6  on  the  Illinois 
Waterway.  The  drawbridge  will  t»e 
incapable  of  opening  for  emergencies 
during  the  14-day  repair  period. 

The  Hardin  drawbridge  provides  a 
vertical  clearance  of  25.9  feet  above  pool 
stage  in  the  closed  to  navigation 
position.  Navigation  on  the  waterway 
consists  primarily  of  commercial  tows 
and  recreational  watercraft.  This 
deviation  has  been  coordinated  with 
waterway  users.  No  objections  were 
received. 

In  accordance  with  33  CFR  117.35(c), 
this  work  will  be  performed  with  all  due 
speed  in  order  to  return  the  bridge  to 
normal  operation  as  soon  as  possible. 
This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35. 

Dated:  )une  4.  2003. 
Roger  K.  Wiebusch, 

Bridge  Administrator. 

[FR  Doc.  03-14801  Filed  6-10-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 

[CGD05-02-O54] 
RIN  1625-AA09 

DrawtM-idge  Operation  Regulations; 
Manasquan  River,  NJ 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  changing 
the  operating  regulations  for  the  Route 
70  Bridge  across  Manasquan  River,  mile 
3.4,  at  Riviera  Beach,  New  Jersey.  The 
final  rule  will  require  the  draw  of  the 
bridge  to  open  on  signal  on  the  hour, 
except  that  from  11  p.m.  to  7  a.m.  and 
on  Monday  through  Friday  from  4  p.m. 
to  7  p.m.,  the  draw  need  not  be  opened. 
This  change  would  reduce  traffic  delays 
while  still  providing  for  the  reasonable 
needs  of  navigation. 
DATES:  This  rule  is  effective  July  11, 
2003. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CCGD05-02-054  and  are 
available  for  inspection  or  copying  at 
Commander  (oan).  Fifth  Coast  Guard 
District,  Federal  Building.  4th  Floor,  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Waverly  W.  Gregory,  jr..  Bridge 
Administrator,  Fifth  Coast  Guard 
District,  at  (757)  398-6222. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  September  12,  2002,  we  published 
a  notice  of  proposed  rulemaking 
(NPRM)  entitled  "Drawbridge  Operation 
Regulations;  Manasquan  River,  New 
Jersey"  in  the  Federal  Register  (67  FR 
57773).  We  received  14  letters 
commenting  on  the  proposed  rule.  No 
public  meeting  was  requested,  and  none 
was  held. 

On  March  20,  2003,  we  published  a 
supplemental  notice  of  proposed 
rulemaking  (SNPRM)  entitled 
"Drawbridge  Operation  Regulations; 
Manasquan  River,  New  Jersey"  in  the 
Federal  Register  (68  FR  13641).  We 
received  10  letters  commenting  on  the 
supplemental  proposed  rule.  No  public 
meeting  was  requested,  and  none  was 
held. 


Background  and  Purpose 

The  Route  70  Bridge  is  a  movable 
bridge  (single-leaf  bascule)  owned  and 
operated  by  the  New  Jersey  Department 
of  Transportation  (NJDOT)  connecting 
the  Borough  of  Point  Pleasant  and  Brick 
Township  in  Ocean  County  with  Brielle 
Borough  and  Wall  Township  in 
Monmouth  Coimty.  Currently,  Title  33 
Code  of  Federal  Regidations  (CFR)  Part 
117.727  requires  that  the  draw  of  the 
S70  Bridge.mile  3.4  at  Riviera  Beach, 
shall  open  on  signal  from  7  a.m.  to  11 
p.m.  The  draw  need  not  be  opened  fixim 
11  p.m.  to  7  a.m.  In  the  closed  position 
to  vessels,  the  bridge  has  a  vertical 
navigation  clearance  of  approximately 
15  feet  at  mean  high  water. 

On  behalf  of  residents  and  business 
owners  in  the  area,  NJDOT  requested 
changes  to  the  existing  regulations  for 
the  Route  70  Bridge  in  an  effort  to 
balance  the  needs  of  mariners  and 
vehicle  drivers  transiting  in  and  around 
this  seaside  resort  area.  Route  70  is  a 
principal  arterial  highway  that  serves  as 
a  major  evacuation  route  in  the  event  of 
tidal  emergencies.  Bridge  openings  at 
peak  traffic  hours  during  the  tourist 
season  often  cause  considerable 
vehicular  traffic  congestion  while 
accommodating  relatively  few  vessels. 
To  ease  traffic  congestion,  NJDOT 
requested  that  the  movement  of  marine 
traffic  be  regulated.  We  reviewed 
NJDOT's  yearly  drawbridge  logs  for 
1999,  2000,  and  2001,  which  revealed 
that  the  bridge  opened  for  vessels  1028, 
1026,  and  1020  times,  respectively. 
During  the  peak  boating  season  from 
May  through  September,  the  logs 
revealed  from  1999  to  2001,  the  bridge 
opened  750,  792.  and  794  times, 
respectively.  With  an  average  of  only 
five  openings  per  day  during  the  prime 
boating  period,  NJDOT  contends  that 
vessel  traffic  through  the  bridge  is 
minimal.  Also,  NJDOT  officials, 
residents  and  business  owners  pointed 
out  that  from  4  p.m.  to  7  p.m.  on 
Fridays,  vehicular  traffic  congestion  is 
at  its  peak.  During  the  peak  boating 
season  from  May  through  September, 
the  logs  revealed  from  1999  to  2001,  the 
bridge  opened  from  4  p.m.  to  7  p.m.  on 
Fridays,  36,  35,  and  26  times, 
respectively.  Limiting  the  openings  of 
the  draw  year-round  from  7  a.m.  to  11 
p.m.  to  once  an  hour  and  no  openings 
required  from  4  p.m.  to  7  p.m.  on 
Fridays  would  enhance  vehicular  traffic 
without  significantly  affecting  vessel 
traffic.  The  Coast  Guard  received  14 
comments  on  the  NPRM;  most 
suggesting  additional  changes  to  the 
proposed  regulations. 

Based  on  these  comments  and  our 
further  review  of  the  bridge  logs,  the 


Coast  Guard  considered  the  minimal 
number  of  openings  year-round  during 
the  closure  period  from  4  p.m.  to  7  p.m. 
that  included  Monday  through 
Thursday,  an  alternative  proposal,  as  set 
forth  in  the  SNPRM.  was  appropriate. 

Discussion  of  Conunents  and  Changes 

The  Coast  Guard  received  14 
comments  on  the  NPRM.  Eleven  letters 
supported  the  proposed  changes  to  the 
regulations,  two  responses  opposed  the 
proposed  changes  and  another  comment 
suggested  a  height  restriction  placed  on 
vessels  that  travel  under  the  bridge. 

Of  the  1 1  letters  supporting  the 
proposed  changes  to  the  regulations, 
five  letters  went  further  in  asking  to 
extend  the  suggested  "no  openings"  on 
Fridays  from  4  p.m.  to  7  p.m.  to  include 
Monday  through  Thursday;  two  letters 
supported  the  proposal  without 
changes;  one  comment  requested 
commuter  hoiu-s  from  6:30  a.m.  to  8:30 
a.m.  and  5  p.m.  to  7  p.m.;  one  comment 
requested  no  openings  of  the  bridge  on 
any  days  between  5  p.m.  and  7  p.m.; 
and  another  letter  considered  operating 
the  bridge  to  open  hourly  from  8  a.m. 
to  4  p.m.  during  the  months  of  March, 
April,  October  and  November  and  only 
open  with  a  24-hour  advance  notice 
during  December,  January  and  February. 
Two  comments,  one  from  the  U.S.  Fish 
and  Wildlife  Service  and  the  other  from 
the  New  Jersey  Historic  Preservation 
Office,  had  no  objection  to  the  issuance 
of  the  proposed  regulations. 

Two  of  the  remaining  three  comments 
opposed  the  proposed  changes  to  the 
regulations  and  one  had  no  opinion  to 
the  proposed  regulation.  One  comment 
from  a  yacht  club  stated  that  their 
membership  objects  to  any  changes  to 
the  proposed  regulations  for  the 
following  reasons:  safety,  the 
environment  and  liability  losses. 
Another  comment  had  suggested  a 
reduction  of  the  bridge  closure  to  5  p.m. 
to  7  p.m.  especially  if  done  five  days  a 
week,  and  emergency  openings  for 
boater  safety.  The  Coast  Guard  » 
responded  to  these  comments  and 
indicated  that  in  the  event  of  marine 
emergency  Title  33  CFR  part  117.31. 
"Operation  of  draw  for  emergency 
situations."  adequately  provides  for 
vessels  for  unscheduled  openings  of  the 
bridge.  The  last  comment  requested  a 
height  restriction  placed  on  vessels  with 
lowerable  appurtenances  {i.e.  antennas 
etc.)  that  transit  under  the  bridge. 
Further  review  of  the  bridge  logs  reveal 
from  1999  through  2001,  the  bridge 
opened  year-round  from  4  p.m.  to  7 
p.m.,  Mondays  through  Thursdays,  72, 
73,  and  60  times  respectively.  The  Coast 
Guard  responded  to  the  comments  by 
limiting  the  required  openings  of  the 
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draw  year-round  from  7  a.m.  to  11  p.m. 
to  once  an  hour  with  closure  periods 
from  4  p.m.  to  7  p.m.  Mondays  through 
Fridays. 

The  Coast  Guard  received  ten 
comments  on  the  SNPRM.  Eight 
supported,  one  opposed  and  another 
had  no  opinion  to  the  supplemental 
proposal.  Of  the  eight  supporting  the 
supplemental  proposed  changes,  four 
also  indicated  that  passage  under  the 
bridge  can  also  be  accomplished  by 
vessel  owners  lowering  their  lowerable 
appurtenances  (j.e.  antennas,  outriggers 
etc.),  two  supported  the  regulations 
without  changes,  one  was  a  resolution 
from  the  Borough  of  Brielle  in  support 
of  the  regulations,  and  one  from  the  U.S. 
Fish  and  Wildlife  Service  which  had  no 
objections  to  the  issuance  of  the 
supplemental  proposed  regulations. 

One  of  the  remaining  two  comments 
opposed  and  the  other  had  no  opinion 
to  the  supplemental  proposed  changes. 
The  opposing  comment  considered  the 
weekday  closure  period  from  4  p.m.  to 
7  p.m.  a  major  inconvenience  to 
commercial  fishing  boats  entering 
Manasquan  Inlet.  The  remaining 
comment  only  indicated  that  the  bridge 
should  never  have  been  "on  demand." 
All  comments  and  the  Coast  Guard's 
written  response  to  those  comments  are 
contained  in  the  docket. 

Based  on  these  comments  to  the  new 
proposal,  the  lowering  of  non-structural 
vessel  appurtenances  that  are  not 
essential  to  navigation  and  the  minimal 
number  of  openings  identified  by  the 
bridge  logs,  the  Coast  Guard  is 
amending  33  CFR  117.727  with  a  new 
provision  to  limit  the  openings  of  the 
draw  year-round  from  7  a.m.  to  11  p.m. 
to  once  an  hour  with  closure  periods 
from  4  p.m.  to  7  p.m.  Mondays  through 
Fridays. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 

'  require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 

■  the  Department  of  Homeland  Security 
(DHS). 

We  reached  this  conclusion  based  on 
the  fact  that  the  final  rule  has  only  a 
minimal  impact  on  maritime  traffic 
transiting  the  bridge.  Mariners  can  plan 
their  trips  in  accordance  with  the 
scheduled  bridge  openings  and  lower 
their  non-structural  appurtenances  that 
are  not  essential  to  navigation  to  further 
minimize  delay. 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  ^nd  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  rule  only  adds  minimal 
restrictions  to  the  movement  of 
navigation  and  mariners  who  plan  their 
transits  in  accordance  with  the 
scheduled  bridge  openings  can 
minimize  delay. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501-t 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  emd  have 
determined  that  it  does  not  have 
implications  for  federalism. 


Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  goveriunent,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  would  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR 
36361,  July  11,  2001)  requesting 
comments  on  how  to  best  carry  out  the 
Order.  We  invite  your  comments  on 
how  this  rule  might  impact  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
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Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  arid 
concluded  that  under  figure  2-1 , 
paragraph  (32)(e).  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  The  final 
rule  only  involves  the  operation  of  an 
existing  drawbridge  and  will  not  have 
.  any  impact  to  the  environment.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 


Bridges. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  1 1 7— DRAWBRIDGE 
OPERATION  REGULATIONS 

■  1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499:  DepartmerTt  of 
Homeland  Security  Delegation  No.  0170:  33 
CFR  1.05-l(g):  section  117.255  also  issued 
under  the  authority  of  P.L.  102-587,  106  Stat. 
5039. 

■  2.  §  117.727  is  revised  to  read  as 
follows:  ^ 

§  1 1 7.727    Manasquan  River. 

The  draw  of  the  Route  70  Bridge,  mile 
3.4,  at  Riviera  Beach,  shall  open  on 
signal  on  the  hour,  except  that  from  4 
p.m.  to  7  p.m.  Monday  through  Friday 
and  from  11  p.m.  to  7  a.m.,  every  day 
the  draw  need  not  be  opened. 

Dated:  June  3,  2003.  -- 
Sally  Brice-O'Hara, 

Rear  Admiral.  U.S.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District: 
[FR  Doc.  03-14802  Filed  6-10-03;  8:45  am] 
BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
33  CFR  Part  165 
[CGD09-03-215] 
RIN  162S-AA00 

Safety  Zone;  Lake  Michigan,  Chicago, 
IL 

agency:  Coast  Guard,  DHS. 
ACTION:  Temporary'  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety 
encompassing  a  portion  of  Lake 
Michigan,  Chicago,  IL.  This  safety  zone 
is  necessary  to  protect  vessels  and 
spectators  from  potential  airborne 
hazards  during  a  planned  fireworks 
display  over  a  portion  of  Lake  Michigan. 
The  safety  zone  is  intended  to  restrict 
vessel  traffic  from  a  portion  of  Lake 
Michigan,  Chicago,  Illinois. 
DATES:  This  temporary  final  rule  is 
elective  from  10  p.m.  (local),  until  11 
p.m.  on  June  14,  2003. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the        « 
docket  are  part  of  docket  CDG09-03- 
215  and  are  available  for  inspection  or 
copying  at  U.S.  Coast  Guard  Marine 
Safety  Office  Chicago,  215  W.  83rd 
Street,  Chicago,  Illinois  60527  between 
7:30  a.m.  and  4  p.m.  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
MST2  Kenneth  Brockhouse,  U.  S.  Coast 
Guard  Marine  Safet>'  Office  Chicago,  at 
(630) 986-2125. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Similarly, 
under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  The  permit  application  was 
not  received  in  time  to  publish  an 
NPRM  followed  by  a  final  rule  before 
the  effective  date.  Delaying  this  rule 
would  be  contrary  to  the  public  interest 
of  ensuring  the  safety  of  spectators  and 
vessels  during  this  event  and  immediate 
action  is  necessary  to  prevent  possible 
loss  of  life  or  property.  The  Coast  Guard 
has  not  received  any  complaints  or 
negative  comments  previously  with 
regard  to  this  event. 


Background  and  Purpose 

A  temporary  safety  zone  is  necessary 
to  ensure  the  safety  of  vessels  and 
spectators  from  the  hazards  associated 
with  fireworks  display.  Based  on  recent 
aAidents  that  have  occurred  in  other 
Captain  of  the  Port  zones,  and  the 
explosive  hazard  of  fireworks,  the 
Captain  of  the  Port  Chicago  has 
determined  fireworks  launches  in  close 
proximity  to  watercraft  pose  significant 
risks  to  public  safety  and  property.  The 
likely  combination  of  large  numbers  of 
recreational  vessels,  congested 
waterways,  darkness  punctuated  by 
bright  flashes  of  light,  alcohol  use.  and 
debris  falling  into  the  water  could  easily 
result  in  serious  injuries  or  fatalities. 
Establishing  9  safety  zone  to  control 
vessel  movement  around  the  location  of 
the  launch  platform  will  help  ensure  the 
safety  of  persons  and  property  at  these 
events  and  help  minimize  the  associated 
risks. 

Discussion  of  Rule 

The  safety  zone  will  encompass  all 
waters  of  Lake  Michigan  bounded  bv  the 
arc  of  a  circle  with  a  1000  foot  radius 
with  its  center  in  approximate  position 
41°  52'15''  N:  087°  36'44''  W.  These 
coordinates  are  based  upon  North 
American  Datum  1983  (NAD  83).  All 
vessels  except  those  officially 
participating  in  this  event  are  prohibited 
from  entering  the  safet}'  zone  without 
the  permission  of  the  Captain  of  the  Port 
Chicago  or  his  on-scene  representative. 
The  on-scene  representative  will  be  the 
Patrol  Commander,  and  may  be 
contacted  via  VHF  Charmel  16, 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  this  rule  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulator}'  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

This  determination  is  based  on  the 
minimal  time  that  vessels  will  be 
restricted  from  the  zone  and  the  zone  is 
in  an  area  where  the  Coast  Guard 
expects  insignificant  adverse  impact  to 
mariners  from  the  zones'  activation. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
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whether  this  rule  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and      » 
operated  and  are  not  dominant  in  their 
Tields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

This  rule  would  affect  the  following 
entities,  some  of  which  might  be  small 
entities:  the  owners  or  operators  of 
conunercial  vessels  intending  to  transit 
a  portion  of  an  activated  safety  zone. 

This  safety  zope  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  the  zone  is  only 
in  effect  for  two  hours  on  the  day  of  the 
event. 

The  designated  area  is  being 
established  to  allow  for  maximum  use  of 
the  waterway  for  commercial  vessels  to 
enjoy  the  fireworks  display  in  a  safe 
maiuier.  In  addition,  commercial  vessels 
transiting  the  area  can  transit  around  the 
area.  The  Coast  Guard  will  give  notice 
to  the  public  via  a  Broadcast  to  Mariners 
that  the  regulation  is  in  effect. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  and  participate 
in  the  rulemaking  process.  If  the  rule 
would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Marine 
Safety  Office  Chicago  (see  ADDRESSES.) 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  would  call  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 


Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order.  •  ' 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
requires  Federal  agencies  to  assess  the 
effects  of  their  discretionary  regulatory 
actions.  In  particular,  the  Act  addresses 
actions  that  may  result  in  the 
expenditure  by  a  State,  local,  or  tribal 
government,  in  the  aggregate,  or  by  the 
private  sector  of  $100,000,000  or  more 
in  any  one  year.  Though  this  rule  would 
not  result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  rule  would  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)  (2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden.  j 

Protection  of  Children 

The  Coast  Guard  has  analyzed  this 
rule  under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
•  environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
paragraph  32(g)  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
written  categorical  exclusion 
determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

Energy  ECEects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 


energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  record  keeping 
requirements.  Security  measures, 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UNITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1.  6.04-6.  160.5: 
Department  of  Homeland  Security  Delegation 
No.  0170. 

■  2.  A  new  temporary  §  165.T09-215  is 
added  to  read  as  follows: 

§  1 65.T09-21 5    Safety  Zone;  Lake 
Michigan,  Chicago,  Illinois. 

(a)  Location.  The  following  is  a  safety 
zone:  All  waters  of  Lake  Michigan 
bounded  by  the  arc  of  a  circle  with  a 
1000- foot  radius  with  its  center  in 
approximate  position  4 1  °52'1 5'  N; 
087°36'44''  W  (NAD  83). 

(b)  Regulations.  This  safety  zone  is 
being  established  to  protect  the  boating 
public  during  a  plaimed  fireworks 
display.  In  accordance  with  the  general 
regulations  in  §  165.23  of  this  part,  entry 
into  the  zone  is  prohibited  unless 
authorized  by  the  Coast  Guard  Captain 
of  the  Port,  Chicago,  or  the  designated 
Patrol  Commander. 

(c)  Effective  date.  This  section  is 
effective  from  10  p.m.  until  11  p.m.  on 
June  14,  2003. 
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Dated:  May  21.2003. 

Glenn  A.  Cekus. 

Commander.  U.S.  Coast  Guard,  Acting 
Captain  of  the  Port  Chicago. 

[PR  Doc.  03-14588  Filed  6-10-03;  8:45  am] 

BILUNG  CODE  4910-1 S-P 


POSTAL  SERVICE 

39  CFR  Part  111 

Delivery  Confirmation  and  Signature 
Confirmation  Services  With  First-Ciass 
Mall  Parcels  and  Package  Services 
Parcels 

AGENCY:  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  In  this  final  rule,  the  Postal 
Service  adopts  revisions  to  the  Domestic 
Mail  Manual  (DMM)  that  clarify  when  it 
is  permissible  to  use  Delivery 
Confirmation  service  or  Signature 
Confirmation  service  with  mailpieces 
claimed  at  First-Class  Mail  or  Package 
Services  rates.  In  particular,  this  final 
rule  specifies  that,  for  First-Class  Mail 
and  Package  Services  mailpieces. 
Delivery  Confirmation  service  or 
Signature  Confirmation  service  may  be 
used  only. with  parcels  and  not  with 
letter-size  mail  or  flat-size  mail  as 
defined  by  the  Postal  Service. 
EFFECTIVE  DATE:  July  10,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Neil 
Berger  at  (703)  292-3645,  Mailing 
Standards,  United  States  Postal  Service. 
SUPPLEMENTARY  INFORMATION:  In  a 
proposed  rule  published  on  April  15, 
2003,  in  the  Federal  Register  (68  FR 
18174-18176),  the  Postal  Service  put 
forward  for  public  comment  revised 
language  to  the  DMM  that  would  clarify 
the  mailing  standards  governing  the  use 
of  Delivery  Confirmation  service  or 
Signature  Confirmation  service  with 
First-Class  Mail  parcel-shaped 
mailpieces  and  Package  Services  parcel- 
shaped  mailpieces.  For  this 
clarification,  the  general  term  "box,"  as 
used  in  part  of  the  original  language  of 
those  mailing  standards  to  identify 
"parcel-shaped"  mail,  is  to  be  replaced 
with  the  specific  dimensional 
definitions  of  a  parcel  currently  used  in 
DMM  C050  for  machinable  parcels, 
irregular  parcels,  and  outside  parcels. 

The  term  "box"  was  initially  adopted 
when  classification  changes  extended 
the  use  of  Delivery  Confirmation  service 
and  Signatiue  Confirmation  service  to 
First-Class  Mail  parcels  only  and 
confined  the  use  of  those  two  special 
services  to  Package  Services  parcels 
only.  Those  classification  changes  took 
effect  on  June  30,  2002,  as  announced 


on  April  16,  2002,  in  the  Federal 
Register  (67  FR  18684-18771). 
The  term  "box"  had  been  carefully 
•  selected  for  the  classification  changes 
for  two  important  reasons.  First,  the 
term  offered  a  functional  and 
convenient  description  of  a  parcel  that 
could  be  easily  understood  by  the 
general  mailing  public,  parcel  and 
merchandise  shippers,  and  Postal 
Service  employees  at  retail  imits  and 
business  mail  entry  units.  Second,  the 
term  permitted  a  wide  range  of  First- 
Class  Mail  and  Package  Services 
mailpieces — including  pieces  measuring 
■V4  inch  thick  or  less — to  qualify  as 
"parcel-shaped"  mail  if  prepared  in 
boxes.  This  second  reason  was  also 
important  because  most  mailpieces 
measuring  'A  inch  thick  or  less  are 
generally  categorized  as  letter-size  mail 
("letters"),  and  most  mailpieces 
measuring  between  'A  and  %  inch  thick 
are  generally  categorized  as  flat-size 
mail  ("flats")  under  DMM  C050. 
Theoriginal  mailing  standards 
underlying  the  term  "box,"  which  this 
final  rule  now  effectively  revises,  were 
first  presented  in  sections  ClOO.5.0  and 
C700.1.0h  of  Issue  57  of  the  DMM,  dated 
June  30,  2002.  Those  original  mailing 
standards  permitted  the  use  of  either 
special  ser\'ice  with  a  First-Class  Mail 
mailpiece  or  a  Package  Services 
mailpiece  only  if  the  piece  met  the 
following  conditions: 

a.  Has  an  address  side  with  enough 
surface  area  to  fit  the  delivery  address, 
return  address,  postage,  markings  and 
endorsements,  and  special  service  label; 
and 

b.  Is  in  a  box  or.  if  not  in  a  box.  is 
more  than  '/4  inch  thick  at  its  thickest 
point. 

In  the  dase  of  First-Class  Mail  parcels 
and  Package  Services  parcels,  these 
standards  reflected  both  a  customer 
need  and  an  operational  requirement  to 
maintain  high  rates  of  successful 
scanning  of  Delivery  Confirmation 
barcodes  and  Signature  Confirmation 
barcodes  by  segregating  the  pieces  With 
these  barcodes  from  letter-size  and  flat- 
size  mailpieces. 

Nevertneless.  the  use  of  the  term 
"box"  to  define  a  parcel  has  continued 
to  create  uncertainty  among  customers 
and  Postal  Service  employees  in 
determining  whether  specific  mailing 
containers  qualify  as  "boxes"  and 
whether  specific  mailpieces  qualify  as 
"parcel-shaped"  mail.  This  uncertainty 
come^  into  play  especially  for 
mailpieces  prepared  in  lightly 
constructed  or  flimsy  containers.  These 
pieces  can  easily  flatten  or  compress 
during  transportation  and  mail 
processing  into  flat-size  pieces  or,  on 
occasion  for  smaller  containers,  even 


into  letter-size  pieces.  Flattened  or 
compressed  pieces,  even  if  originally 
prepared  as  parcels,  no  longer  meet  the 
intent  or  the  function  of  parcels.  As  a 
consequence,  they  are  not  handled  in 
the  parcel  mailstream.  Instead,  these 
pieces  are  generally  processed  as  flats 
and.  as  a  result,  invariably  fail  to  receive 
a  Delivery  Confirmation  or  Signature 
Confirmation  scan. 

One  way  to  remove  the  uncertainty 
about  the  term  "box"  would  be  to  define 
a  parcel  as  any  mailpiece  that  is  neither 
letter-size  nor  flat-size.  This  approach  at 
first  seems  relatively  straightforward  in 
resolving  the  uncertainty  surrounding 
the  term  "box,"  by  providing  a  practical 
definition  that  can  be  reasonably  and 
uniformly  applied  as  a  mailing 
requirement.  Even  with  a  specification 
such  as  "any  mailpiece  thicker  than  'A 
inch  is  not  letter-size  or  flat-size," 
customers  and  employees  would 
encounter  two  new  and  unforeseen 
issues: 

•  Merchandise  items  sent  as  First- 
Class  Mail  or  Package  Services  pieces 
that  are  thinner  than  'A  inch  thick — 
such  as  compact  discs,  coins  in  flat 
plastic  display  cases,  and  some 
children's  picture  books — would  not  be 
eligible  for  the  use  of  Deliverv 
Confirmation  service  or  Signature 
Confirmation  service  because  their 
dimensions  of  length,  height,  and,  most 
notably,  thickness  would  generally  fall 
within  the  dimensional  definition  of 
letter-size  or  flat-size  mail. 

•  Any  qualifying  mailpiece  that 
passed  the  thickness  requirement  (that 
is,  the  piece  measured  more  than  'A 
inch  thick)  but  was  not  uniformly  thick 
might  also  be  ineligible  for  the  use  of 
either  special  ser\'ice  if  part  of  the 
mailpiece  could,  in  some  cases,  fall 
within  the  dimensional  requirements  for  " 
either  flat-size  mail  or  letter-size  mail. 

To  overcome  these  two  issues  and  to 
ensure  that  customers  and  parcel 
shippers  can  benefit  from  the  use  of 
Delivery  Confirmation  service  or 
Signature  Confirmation  service  in  such 
cases,  the  Postal  Service  is  adopting  the 
current  three  parcel  definitions  in  DMM 
C050  for  a  machinable  parcel,  an 
irregular  parcel,  and  an  outside  parcel 
for  the  purposes  of  defining  First-Class 
Mail  parcels  and  Package  Ser\'ices 
parcels  eligible  for  the  use  of  Delivery 
Confirmation  service  or  Signature  ^ 

Confirmation  service. 

The  Postal  Service  has  also  added  a 
clarification  to  the  descriptions  of 
Deliven,'  Confirmation  service  and 
Signature  Confirmation  service  with 
information  that  states  that  some 
statutes  and  regulations  governing  the 
mailing  of  documents  with  legal 
significance  may  require  the  use  of 
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Certified  Mail  or  Registered  Mail  rather 
than  Delivery  Confirmation  service  or 
Signature  Confirmation  service. 

Comments 

The  Postal  Service  received  three 
comments  to  its  proposed  rule.  One 
commenter  was  a  third-party  provider  of 
printing,  mailing,  and  related  services  to 
the  merchandising,  magazine,  book, 
directory  and  financial  markets.  The 
second  commenter  was  a  software 
developer  for  certain  mailing 
applications  and  electronic  book 
publishing.  The  third  commenter  was  a 
box  and  carton  manufacturer. 

Signature  Confirmation  Service  With 
Standard  Mail  Pieces 

The  first  commenter,  who  was  the 
third-party  provider,  stated  that  his  firm 
mails  more  than  150  million  parcels 
each  year  for  a  large  client  base.  This 
commenter  requested  the  extension  of 
the  use  of  Signature  Confirmation 
service  to  Standard  Mail  parcels.  This 
commenter  correctly  noted  that  the  use 
of  Signature  Confirmation  service  was 
extended  on  June  30,  2002,  to  First- 
Class  Mail  parcels  but  not  to  Standard 
Mail  parcels.  This  commenter  then 
pointed  out  that  the  physical 
characteristics  of  both  First-Class  Mail 
parcels  and  Standard  Mail  parcels  are 
similar  in  regard  to  size,  shape,  and 
weight  (First-Class  Mail  parcels  are 
permitted  to  weigh  up  to  13  ounces  and 
Standard  Mail  parcels  are  permitted  to 
weigh  up  to  but  not  including  16 
ounces.) 

Although  using  Signature 
Confirmation  service  with  Standard 
Mail  parcels  would  provide  many 
shippers  with  a  more  enhanced  level  of 
service  than  Delivery  Confirmation 
service,  limited  market  research  has  not 
shown  a  large  potential  demand  for  this 
special  service  for  these  reasons: 

•  The  comparatively  high  fee  for  the 
special  service.  Except  for  Priority  Mail, 
which  has  no  additional  charge  for  the 
Delivery  Confirmation  electronic  option, 
the  difference  between  electronic  option 
fees  for  the  two  services  for  other 
eligible  classes  of  mail  is  considerable: 
$1.30  for  Signature  Confirmation  service 
compared  with  $0.13  for  Delivery 
Confirmation  service,  The  Signature 
Confirmation  fee  is  also  high  in  relation 
to  typical  Standard  Mail  postage.  If  the 
use  of  Signature  Confirmation  service 
were  extended  to  Standard  Mail  pieces, 
the  electronic  option  would  probably  be 
the  option  required. 

•  The  generally  low  extrinsic  value  of 
most  items  shipped  by  Standard  Mail. 
Shippers  sending  valuable  items  tend  to 
use  classes  of  mail  such  as  Priority  Mail 
or  First-Class  Mail  that  can  provide 


additional  benefits  and  permit  a  larger 
range  of  special  service  options. 

From  a  procedural  and  legal 
perspective,  the  Postal  Service  cannot 
introduce  the  use  of  Signature 
Confirmation  service  with  Standard 
Mail  parcels  without  proceeding 
through  a  rate  and  classification  filing 
with  the  Postal  Rate  Commission.  Such 
a  filing  would  require  the  collection  of 
costing  data  and  extensive  market 
research  that  would  be  unreasonable  to 
undertake  outside  an  omnibus  rate  case. 
Even  though  this  comment  is  beyond 
the  scope  of  this  final  rule,  the  Postal 
Service  appreciates  the  recommendation 
and  interest  in  this  special  service  Snd 
plans  to  have  the  organizations 
responsible  for  managing  the  Delivery 
Confirmation  and  Signature 
Confirmation  programs  consider  this 
recommendation  as  future  plans  are 
developed. 

Maintenance  of  Shape  Specification 

The  software  developer  and  the  box 
manufacturer  both  commented  that  the 
proposed  rule  for  DMM  S918.1.2c  and 
DMM  S919.1.2C  would  provide  mailers 
and  the  box  manufacturing  industry 
with  the  latitude  of  choosing  materials 
and  configurations  that  could  produce 
mailing  containers  and  mailpieces  that 
would  meet  the  intent  of  that  standard. 

Both  commenters,  however,  added 
that  a  parcel,  on  average,  must  maintain 
a  certain  thickness  to  distinguish  it  from 
a  letter-size  or  flat-size  piece.  These 
commenters  believed  that  inserting  such 
a  clause  or  qualifier  into  the  proposed 
standards  would  ensure  that  customers 
and  shippers  would  adhere  to  the 
original  intent  of  the  mailing  standards 
to  limit  Delivery  Confirmation  service 
and  Signature  Confirmation  service  to 
parcel-shaped  First-Class  Mail  and 
parcel-shaped  Package  Services 
mailpieces.  That  intent,  as  correctly 
cited  by  the  commenters,  rests  on  the 
need  to  restrict  the  two  special  services 
to  parcels  in  order  to  prevent  entry  of 
Delivery  Confirmation  pieces  and 
Signature  Confirmation  pieces  into  the 
letter-size  or  flat-size  mail  processing 
streams,  and  thus  ensure  scanning  of  the 
Delivery  Confirmation  barcodes  and  the 
Signature  Confirmation  barcodes. 

The  Postal  Service  recognizes  that,  by 
adopting  the  current  definitions  of 
parcels  as  presented  in  DMM  C050, 
some  machinable  parcels  could  range 
within  the  measurements  defining 
either  letter-size  or  flat-size  mail.  By 
creating  a  new  minimum  thickness 
above  the  current  '/i-inch  minimum 
required  for  machinable  parcels,  the 
Postal  Service  would,  however,  impose 
a  hardship  on  mailers  already  mailing 
small  merchandise  items  as  machinable 


parcels  and  using  Delivery  Confirmation 
service  or  Signature  Confirmation 
service  for  those  parcels. 

The  Postal  Service,  therefore,  does  not 
plan  to  revise  the  current  dimensional 
requirements  for  the  parcel  mail 
processing  categories,  which  are 
understood  aiKi  accepted  by  the  mailing 
industry  and  the  Postal  Service. 
Moreover,  any  change  to  those 
requirements  would  complicate  issues 
in  mail  acceptance  by  introducing  two 
different  thickness  minimums  for 
machinable  parcels.  As  a  consequence, 
the  Postal  Service  is  adding  a  rigidity 
requirement  to  the  standards  for 
machinable  parcels  that  measure  -Va  inch 
thick  or  less  only  for  the  purposes  of 
using  the  two  special  services  in 
question  as  a  means  to  prevent  such 
pieces  from  collapsing  into  letter-size  or 
flat-size  mail. 

Container  Certification 

Both  the  software  developer  and  the 
I  box  manufacturer  strongly  urged  the 
Postal  Service  to  develop  a  national 
process  of  certifying  eligible  mailing 
containers  that  meet  the  definition  of  a 
parcel  for  the  purposes  of  using  Delivery 
Confirmation  service  or  Signature 
Confirmation  service  as  described  in 
DMM  S918  and  S919,  respectively.  Both 
commenters  affirmed  that  a 
manufacturer  can  invest  considerable 
resources  in  developing  mailing 
containers  that  might  be  later  rejected 
by  Postal  Service  employees  in  some 
parts  of  the  country.  This  rejection 
would  also  affect  customers  who 
purchase  such  containers  and  plan  to 
use  one  of  the  two  special  services  with 
either  First-Class  Mail  or  Package 
Services  parcels. 

The  box  and  carton  manufacturer 
conducted  an  informal  test  to  determine 
the  durability  of  certain  prototype 
containers  and  the  resultant  Delivery 
Confirmation  scan  rate  for  those 
containers.  The  manufacturer  stated  that 
he  mailed  100  empty  prototype  5/8- 
inch-thick  containers,  which  had  been 
produced  with  two  different  paperboard 
thicknesses  of  clay-coated  newsback 
paperboard.  The  manufacturer  reported 
that  half  the  containers  were  mailed 
from  a  business  mail  entry  unit  (BMEU) 
and  the  other  half  from  a  retail  window 
to  eight  cities  throughout  the  United 
States. 

According  to  the  same  commenter,  of 
the  100  mailpieces  mailed.  99  received 
a  delivery  scan.  In  addition,  the 
commenter  claimed  that  86%  of  the 
mailpieces  maintained  their  parcel 
shape  throughout  mail  processing  and 
delivery.  In  addition  to  submitting  a 
spreadsheet  detailing  the  information 
for  each  mailing  container,  the 
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commenter  also  provided  three 
photographs  showing  the  condition  of 
delivered  parcel-shaped  pieces  that  he 
ranked  as  "best."  "average."  and 
"worst." 

Although  the  establishment  of  a 
national  certification  process  for  mailing 
containers  has  merit  for  box 
manufacturers  in  particular  and  for 
some  customers  in  general,  such  a 
certification  process  would  also  increase 
the  complexity  and  administrative 
burden  on  box  manufacturers,  on 
customers,  and  on  the  Postal  Service.' 
Furthermore,  limiting  the  available 
types  and  sizes  of  mailing  containers  to 
those  that  have  successfully  passed  a 
certification  process  could  create 
unnecessary  problems  for  certain 
mailers.  Finally,  certification  of  a 
container  cannot  always  be  done  in  the 
abstract,  without  regard  to  the  contents 
within  the  container. 

Establishing  a  national  process  for 
certifying  the  eligibility  of  specific 
mailing  containers  for  Delivery 
Confirmation  service  and  Signature 
Confirmation  service  would  be  similar 
to  establishing  a  process  for  certifying 
the  eligibility  of  envelopes  and  other 
containers  for  all  other  types  of  mailing 
or  services.  The  Postal  Service  does  not 
believe  that  such  a  process  at  this  time 
would  yield  the  greatest  benefit  to  the 
largest  number  of  customers  and  parcel 
shippers. 

As  far  as  the  informal  test  conducted 
by  the  box  and  carton  manufacturer,  the 
Postal  Service  cannot  validate  such 
results  as  a  form  of  certification.  There 
are  various  testing  institutions 
recognized  throughout  the  shipping 
industry  such  as  the  International  Safe 
Transit  Association  (ISTA),  which 
supports  the  industry-wide 
development  of  effective  packaging, 
methods,  and  logistic  systems  that 
prevent  or  reduce  transportation  and 
handling  damage  of  packages. 

The  commenter  did  not  explain  how 
he  mailed  50  pieces  at  the  business  mail 
entry  unit,  which  normally  accepts  and 
verifies  presorted  rate  mail  or  permit 
imprint  mail.  Permit  imprint  rate  mail 
requires  a  minimum  of  200  pieces  or  50  . 
pounds,  even  for  single-piece  rate  First- 
Class  Mail  prepared  with  a  permit 
imprint.  Moreover,  because  First-Class 
Mail  mailpieces  may  not  weigh  more 
than  13  ounces  each,  a  mailer  would 
need  at  this  maximum  weight  per  piece 
at  least  62  13-ounce  pieces  in  a  mailing 
to  qualify  for  the  use  of  a  permit 
imprint. 

For  the  reasons  presented  in  the 
proposed  rule  and  those  noted  above  in 
this  final  rule,  and  in  consideration  of 
the  public  comments  received,  the 
Postal  Service  adopts  the  following 


changes  to  the  Domestic  Mail  Manual, 
which  is  incorporated  by  reference  in 
the  Code  of  Federal  Regulations.  See  39 
CFRlll. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART  1 11— [AMENDED] 

■  1 .  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101, 
401.  403,  404,  414,  416,  3001-3011,  3201- 
3219.  3403-3406,  3621,  3626,  5001. 

■  2.  Amend  the  following  sections  of  the 
Domestic  Mail  Manual  (DMM)  as  set 
forth  below: 

Dom^tic  Mail  Manual  (DMM) 


C    Characteristics  and  Content 

*        *        •        *         * 

CI  00    First-Class  Mail 

***** 

[Delete  current  5.0.  Redesignate 
current  6.0  as  new  5.O.] 

***** 

C700    Package  Services 
(Revise  heading  to  read  as  follows: 

1.0    DIMENSIONS 

***** 

[Delete  l.Oh.) 

***** 


S    Special  Services 

***** 

S90Q    Special  Postal  Services 

S910    Security  and  Accountability 
***** 

S918    Delivery  Confirmation  > 

1.0  BASIC  INFORMATION 

1.1  Description 

(Add  the  following  sentence  at  the 
end  of  1.1  to  read  as  follows:] 

*   *   *  Some  statutes  and  regulations  ' 
governing  the  mailing  of  documents 
with  legal  significance  may  require  the 
use  of  Certified  Mail  or  Registered  Mail 
rather  than  Delivery  Confirmation. 

1.2  Eligible  Matter 

[Revise  1.2  to  read  as  follows:] 
Delivery  Confirmation  is  available  for 
First-Class  Mail  parcels  defined  in  C050 
as  machinable  (with  no  minimum 
weight),  irregular,  or  outside  parcels;  for 
all  Priority  Mail  pieces;  for  Standard 
Mail  pieces  subject  to  the  residual  shape 
surcharge  (electronic  option  only);  and 
for  Package  Services  parcels  defined  in 


C050  as  machinable,  irregular,  or 
outside  parcels.  For  the  purposes  of 
using  Delivery  Confirmation  with  a 
First-Class  Mail  parcel  or  a  Package 
Services  parcel,  the  parcel  must  meet 
these  additional  requirements: 

a:  The  surface  area  of  the  address  side 
of  the  parcel  must  be  large  enough  to 
contain  completely  and  legibly  the 
delivery  address,  return  address, 
postage,  and  any  applicable  markings, 
endorsements,  and  special  service 
labels. 

b.  Except  as  provided  in  1.2c  for 
machinable  parcels,  the  parcel  must  be 
greater  than  'A  inch  thick  at  its  thickest 
point. 

c.  If  the  mailpiece  is  a  machinable 
parcel  imder  C050  and  no  greater  than 
■'/a  inch  thick,  the  contents  must  be 
prepared  in  a  strong  and  rigid  fiberboard 
or  similar  container  or  in  a  container 
that  becomes  rigid  after  the  contents  are 
enclosed  and  the  container  is  secured. 
The  parcel  must  be  able  to  maintain  its 
shape,  integrity,  and  rigidity  throughout 
processing  and  handling  without 
collapsing  into  a  letter-size  or  flat-size 
piece. 

1.3    Ineligible  Matter 

^Revise  1.3  to  read  as  follows:] 
Delivery  Confirmation  is  not  available 
for  the  following: 

a.  Express  Mail  and  Periodicals 
pieces. 

b.  First-Class  Mail  letter-size  and  flat- 
size  pieces. 

c.  Standard  Mail  pieces  not  subject  to 
the  residual  shape  surcharge  and  all 
Enhanced  Carrier  Route  Standard  Mail 
pieces. 

d.  Package  Services  flat-size  pieces. 

e.  Mail  paid  with  precanceled  stamps. 

f.  Mail  addressed  to  APO/FPO 
destinations. 

g.  Mail  addressed  to  any  U.S. 
territory,  possession,  or  Freely 
Associated  State  listed  in  GOll.  with  the 
exception  of  Puerto  Rico  and  the  U.S. 
Virgin  Islands. 


S919    Signature  Confirmation 

1.0  BASIC  INFORMATION 

1.1  Description  ^ 

(Add  the  following  sentence  at  end  of 

1.1  to  read  as  follows:] 

*   *   *  Some  statutes  and  regulations 
governing  the  mailing  of  documents 
with  legal  significance  may  require  the 
use  of  Certified  Mail  or  Registered  Mail 
rather  than  Signature  Confirmation. 

1.2  Eligible  Matter 

[Revise  1.2  te  read  as  follows:) 
Signature  Confirmation  is  available 
for  First-Class  Mail  parcels  defined  in 
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C050  as  machinable  (with  no  minimum 
weight),  irregular,  or  outside  parcels:  for 
all  Priority  Mail  pieces;  and  for  Package 
Services  parcels  defined  in  C050  as 
machinable,  irregular,  or  outside 
parcels.  For  the  purposes  of  using 
Signature  Confirmation  with  a  First- 
Class  Mail  parcel  or  a  Package  Services 
parcel,  the  parcel  must  meet  these 
additional  requirements: 

a.  The  surface  area  of  the  address  side 
of  the  parcel  must  be  large  enough  to 
contain  completely  and  legibly  the 
delivery  address,  return  address, 
postage,  and  any  applicable  markings, 
endorsements,  and  special  service 
labels. 

b.  Except  as  provided  in  1.2c  for 
machinable  parcels,  the  parcel  must  be 
greater  than  V4  inch  thick  at  its  thickest 
point.   ' 

c.  If  the  mailpiece  is  a  machinable 
parcel  under  C050  and  no  greater  than 
V4  inch  thick,  the  contents  must  be 
prepared  in  a  strong  and  rigid  fiberboard 
or  similar  container  or  in  a  container 
that  becomes  rigid  after  the  contents  are 
enclosed  and  the  container  is  secured. 
The  parcel  must  be  able  to  maintain  its 
shape,  inte^ity,  and  rigidity  throughout 
processing  and  handling  without 
collapsing  into  a  letter-size  or  flat-size 
piece. 

1.3     Ineligible  Matter 

[Revise  1.3  to  read  as  follows:] 

Signature  Confirmation  is  not 
available  for  the  following: 

a.  Express  Mail.  Periodicals,  and 
Standard  Mail  pieces. 

b.  First-Class  Mail  letter-size  and  flat- 
size  pieces. 

c.  Package  Services  flat-size  pieces. 

d.  Mail  paid  with  precanceled  stamps. 

e.  Mail  addressed  to  APO/FPO 
destinations. 

f.  Mail  addressed  to  any  U.S.  territory, 
possession,  or  Freely  Associated  State 
listed  in  GOll,  with  the  exception  of 
Puerto  Rico  and  the  U.S.  Virgin  Islands. 

***** 

An  appropriate  amendment  to  39  CFR 
part  11 1  to  reflect  the  changes  will  be 
published. 

Neva  R.  Watson, 

Attorney.  Legislative. 

(FR  Dcm;.  03-14631  Filed  6-10-03;  8:45  am) 

BU.UNG  cooe  77^^^-y^-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[VT-1 9-1 222b;  FRL-7493-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Vermont 
Update  to  Materials  Incorporated  by 
Reference 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule;  notice  of 
administrative  change. 

summary:  EPA  is  updating  the  materials 
submitted  by  Vermont  that  are 
incorporated  by  reference  (IBR)  into  the 
Vermont  State  Implementation  Plan 
(SIP).  The  regulations  affected  by  this 
update  have  been  previously  submitted 
by  the  state  agency  and  approved  by 
EPA.  This  update  affects  the  SIP 
materials  that  are  available  for  public 
inspection  at  the  Offlce  of  the  Federal 
Register  (OFR),  Office  of  Air  and 
Radiation  Docket  and  Information      ^ 
Center,  and  the  Regional  Office. 
EFFECTIVE  DATE:  This  action  is  effective 
June  11,  2003. 

ADDRESSES:  SIP  materials  which  are 
incorporated  by  reference  into  40  CFR 
part  52  are  available  for  inspection  at 
the  following  locations:  Environmental 
Protection  Agency,  New  England 
Regional  Office  (Region  1),  One 
Congress  Street.  Suite  1100,  Boston,  MA 
021 14-2023;  Office  of  Air  and  Radiation 
Docket  and  Information  Center,  Room 
B-108,  1301  Constitution  Avenue,  (Mail 
Code  6102T),  NW..  Washington,  DC 
20460,  and  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW., 
Suite  700,  Washington,  DC  20002. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Donald  Cooke,  Environmental  Scientist, 
at  the  above  EPA  New  England  Region 
address  or  at  (617)  918-1668. 
SUPPLEMENTARY  INFORMATION:  The  State 
Implementation  Plan  (SIP)  is  a  living 
document  which  the  State  can  revise  as 
necessary  to  address  the  unique  air 
pollution  problems  in  the  state. 
Therefore,  EPA  from  time  to  time  must 
take  action  on  SIP  revisions  containing 
new  and/or  revised  regulations  as  being 
part  of  the  SIP.  On  May  22,  1997,  (62  FR 
27968)  EPA  revised  the  procedures  for 
incorporating  by  reference  (IBR) 
Federally-approved  SiPs,  as  a  result  of 
consultations  between  EPA  and  the 
Office  of  Federal  Register  (OFR).  The 
description  of  the  revised  SIP 
document,  IBR  procedures  and 
"Identification  of  plan"  format  are 
dis':ussed  in  further  detail  in  the  May 
22, 1997,  Federal  Register  document. 


On  September  8,  2000,  EPA  published 
a  document  in  the  Federal  Register  (65 
FR  54413)  beginning  the  new  IBR 
procedure  for  Vermont.  In  this 
document  EPA  is  doing  the  update  to 
the  material  being  IBRed. 

EPA  has  determined  that  today's  rule 
falls  under  the  "good  cause"  exemption 
in  section  553(b)(3)(B)  of  the 
Administrative  Procedures  Act  (APA) 
which,  upon  finding  "good  cause," 
authorizes  agencies  to  dispense  with 
public  participation  and  section 
553(d)(3)  which  allows  an  agency  to 
make  a  rule  effective  immediately 
(thereby  avoiding  the  30-day  delayed 
effective  date  otherwise  provided  for  in 
the  APA).  Today's  rule  simply  codifies 
provisions  which  are  already  in  effect  as 
a  matter  of  law  in  Federal  and  approved 
State  programs.  Undersection  553  of  the 
APA,  an  agency  may  find  good  cause 
where  procedures  are  "impractical, 
unnecessary,  or  contrary  to  the  public 
interest."  Public  comment  is 
"unnecessary"  and  "contrary  to  the 
public  interest"  since  the  codification 
only  reflects  existing  law.  Immediate 
notice  in  the  CFR  benefits  the  public  by 
updating  citations. 

Statutory  and  Executive  Order  Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
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as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal-standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995^44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 


promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  teike  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  11,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

Dated:  April  24,  2003. 
Robert  W.  Vamey, 

Regional  Administrator.  EPA  New  England. 

Chapter  I,  title  40,  Code  of  Federal 
Regulations,  is  amended  as  follows: 


PART  52— {AMENDED] 

■  1 .  The  authority  for  citation  for  part  52 
continues  to  read  as  follows: 

EPA  Approved  Vermont  Regulations 


Authority:  42  U.S.C.  7401  et  seq. 

Subpart  UU— Vermont 

■  2.  In  §  52.2370  paragraphs  (b),  (c),  (d) 
and  (e)  are  revised  to  read  as  follows: 

§52.2370    Identification  of  plan. 

***** 

(b)  Incorporation  by  reference.  (1) 
Material  listed  in  paragraph  (c)  and  (d) 
of  this  section  with  an  EPA  approval 
date  prior  to  April  23,  2003,  was 
approved  for  incorporation  by  reference 
by  the  Director  of  the.Federal  Register 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  part  51.  Material  is  incorporated 
as  it  exists  on  the  date  of  the  approval, 
and  notice  of  any  change  in  the  material 
will  be  published  in  the  Federal 
Register.  Entries  in  paragraphs  (c)  and 
(d)  of  this  section  with  EPA  approval 
dates  after  April  23,  2003,  will  be 
incorporated  by  reference  in  the  next 
update  to  the  SIP  compilation. 

(2)  EPA  Region  1  certifies  that  the 
rules/regulations  provided  by  EPA  in 
the  SIP  compilation  at  the  addresses  in 
paragraph  {bM3)  of  this  section  are  an 
exact  duplicate  of  the  officially 
promulgated  state  rules/regulations 
which  have  been  approved  as  part  of  the 
State  Implementation  Plan  as  of  April 
23,  2003. 

(3)  Copies  of  the  materials 
incorporated  by  reference  may  be 
inspected  at  the  New  England  Regional 
Office  of  EPA  at  One  Congress  Street, 
Suite  1100,  Boston,  MA  02114-2023; 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  Suite  700, 
Washington,  DC;  or  at  the  EPA,  Office 
of  Air  and  Radiation  Docket  and 
Information  Center,  Room  B-108,  1301 
Constitution  Avenue,  (Mail  Code  6102T) 
NW.,  Washington,  DC  20460. 

(c)  EPA  approved  regulations. 


State  citation 


Trtle/subject 


State  effec- 
tive date 


EPA  approval  date 


Explanations 


Chapter  5  Air  Pollution  Control 
Subchapter  I.  Definitions 


Section  5-101 


Definitions 


07/29/93 


04/22/98,  63  FR  19828 


befinitions  IBR'd  101  into  the  Vermont  SIP 
are  numbered  consecutively  by  EPA,  ar>d 
do  not  necessarily  correspond  to  the 
State's  assigned  definition  number  in  ttie 
Vermont  State  Regulation,  which  are  re- 
numbered whenever  definitions  are  added 
or  deleted  from  the  State  Regulation. 
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EPA  Approved  Veriwiont  Regulations — Continued 

State  citation 

Title/subject 

^Ifveffe"'  1         EPA  approval  date 

Explanations 

Subchapter  II.  Prohibitions 

i 

Section  5-201  

Open  burning  prohib- 
ited 

Permissible  open 
1      burning 
i  Procedures  for  local 
authorities  to  bum 
natural  wood 

Prohibition  of  visible 
air  contaminants 

Prohibition  of  poten- 
tially polluting  mate- 
rials in  fuel 

Prohibition  of  par- 
ticular matter. 

Prohibition  of  nui- 
sance and  odor. 
^Control  of  nitrogen  ox- 
ides emissions 

Control  of  Sulfur  diox- 
ide emissions. 

Petroleum  liquid  stor- 
age in  fixed  roof 
Tanks 

Bulk  gasoline  termi- 
nals. 

Bulk  gasoline  plants 

Gasoline  tank  trucks  .. 

Stage  1  vapor  recov- 
ery controls  at  gas- 
oline dispensing  fa- 
cilities. 

Paper  coating 

07/22/98 
01/25/78 

t 

01/25/78 

08/12/78 
01/25/78 

.     11/13/81 
01/25/78 
01/04/95 
11/04/79 
10/29/92 

10/29/92 

i  04/22/98,  63  FR  19828. 
12/21/78,  43  FR  59496 
12/21/78,  43  FR  59496. 

!  04/16/82,  47  FR  16331   

i 

12/21/78,  43  FR  59496  

'  02/26/85.  50  FR  7767. 

1 

■ 

12/21/78,  43  FR  59496 

04/09/97,  62  FR  17084  

02/19/80,  45  FR  10775 
04/22/98  63  FR  19829. 

fU/9S>/Qfl    R^  PR  1Qfl9a 

1            ■                     , 

1 

Section  5-202  

Section  5-203  

A 

Section  5-211  

Except  Section  5-211(3) 

:  Except  Section  5-221  (1)(c)(i)  and  Section 
.  5-221  (1)(c)(ii). 

Section  5-221  

Section  5-231  

Section  5-241  

' 

Section  5-251  

- 

Requires  RACT  for  major  stationary  sources 
of  NOx. . 

Section  5-252  

Section  5-253.1  *..'... 

Section  5-253.2  

v 
^ 

Section  5-253.3 

10/29/92  1  04/22/98,  63  FR  19829. 
10/29/92    nd/99/Qn  r^  pr  iqb!>q 

Section  5-253.4  

Section  5-253.5 

Section  5-253.10  

10/29/92 

10/29/92 
10/29/92 

07/29/93 

07/29/93 

06/02m 

08/03/93 

11/03/81 

04/22/98,  63  FR  19829. 

04/22/98,  63  FR  19829 
04/22/98,  63  FR  19829 

04/22/98.  63  FR  19829. 

04/22/98,  63  FR  19829. 

04/22/98,  63  FR  19829 

04/09/97,  62  FR  17084. 

02/10/82,  47  FR  6014. 

V 

Section  5-253  12 

Coating  of  flat  wood 
paneling. 

Coating  of  miscella- 
neous metal  parts. 

Solvent  metal  clean- 
ing. 

Cutback  and 
emulsified  asphalt. 

Other  sources  that 
emit  volatile  organic 
compounds. 

Control  of  hazardous 
air  contaminants. 

,                                                                     I 

Section  5-253.13  

\ 

Section  5-253.14  

Section  5-253.15  ..., 

Section  5-253.20  

> 

Section  5-261  

V 

t 

Subch 

apter  III.  Ambient  Air  Quality  Standjards. 

Section  5-301  .:.. 

Section  5-302  ..-. 

Scope  

Sulfur  dioxide  primary 

Sulfur  dioxide  sec- 
ondary. 

PMm.  primary  and 
secondary  stand- 
ards. 

Carbon  monoxide  pri- 
mary and  sec- 
ondary 

Ozone  pnma^  and 
secondary 

Lead  primary  and 
secondary 

Nitrogen  dioxide  pri- 
mary and  sec- 
ondary. 

12/15/90 
03/24/79 
03/24/79 

11/01/90 
03/24/79 

a 

03/24/79 
11/03/81 
12/15/90 

03/05/91,  56  FR  9177. 
02/19/80,  45  FR  10775. 
02/19/80,  45  FR  10775. 

08/01/97,  62  FR  41282  ...... 

02/19/80,  45  FR  10775  

02/19/80,  45  FR  10775  

02/10/82,  47  FR  6014  

03/05/91.  56  FR  9177  

Section  5-303  

Section  5-306  

Removal  of  the  TSP  standard  (Section  5- 
304  and  5-305)  and  establishment  of 
PiVli,,  standard  (Section  5-306). 

Formeriy  Section  5-306,  renumbered  to  5- 

307  when  new  Section  5-306  for  PM,,) 
was  created. 

Formeriy  Section  5-307,  renumbered  to  5- 

308  when  new  Section  5-306  for  PMi.i 
was  created. 

Formeriy  Section  5-308,  renumbered  to  5- 

309  when  new  Section  5-306  for  PM„. 
was  created. 

Formeriy  Section  5-309,  renumbered  to  5- 

310  when  new  Section  5-306  for  PM|„ 
was  created. 

Section  5-307  

• 

Section  5-308  ':.. 

Section  5-309 

Section  5-310 

I 
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EPA  APPROVED  Vermont  Regulations— Continued 


State  citation 


Title/subject 


State  effec- 
tive date 


EPA  approval  date 


Explanations 


Subchapter  IV.  Operations  and  Procedures 


Section  5-401  

Classification  of  air 
contaminant 
sources. 

Written  reports  when 
requested. 

Circumvention  

Methods  for  sampling 
and  testing  of 
sources. 

Required  air  moni- 
toring. 

Required  air  modeling 

03/24/79 

03/24/79 

12/10/72 
03*^4/78 

03/24/79 
03/24/79 

J02/19/80,  45  FR  10775. 

02/19/80,  45  FR  10775. 

05/31/72,  37  FR  10899. 
02/19/80,  45  FR  10775. 

02/19/80,  45  FR  10775. 
02/19/80.  45  FR  10775. 

Section  5-402 

t 

V 

Section  5-403  

Section  5-404  

- 

Section  5-405  

Section  5-406  

»                                                                                                                                                                                                                                                            V 

Subchapter  V.  Review  of  New  Air  Contaminant  Sources 

Section  5-501  

Review  of  construc- 
tion or  modification 
of  air  contaminant 
sources.. 

Major  stationary 
sources  and  major 
modifications. 

09/17/86 
07/14/95 

07/17/87,  52  FR  26982. 
08/04/98,  62  FR  41870. 

Section  5-502 

^ 

Subchapter  Vli.  Motor  Vehicle  Emissions 


Section  5-701  .!. 

Removal  of  control 
devices. 

Excessive  smoke 
emissions  from 
motor  vehicles. 

Effective  date 

,     03/24/79 
03/24/79 

03/24/79 

02/19/80,  45  FR  10775. 
02/19/80,  45  FR  10775. 

01/30/80,  45  FR  6781. 

Section  5-702  

*" 

Section  5-801  

Tables 

Table  1  ...., 

Table  1  Process 
weight  standards. 

Table  2  PSD  incre- 
ments. 

Table  3  Levels  of  sig- 
nificant impact  for 
non-attainment 
areas.. 

01/25/78 
12/15/90 
1 1/03/81 

12/21/78,  43  FR  59496. 
03/05/91,  56  FR  9177. 
02/10/82,  47  FR  6014. 

Table  2 

'                       , 

Table  3 

Subchapter  VIII.  Registration  of  Air  Contaminant  Sources 


Section  5-801 
Section  5-802 

Section  5-803 

Section  5-804 

Section  5-805 

Section  5-806 


Definitions 

Requirement  for  reg- 
istration. 

Registration  proce- 
dure. 

False  or  misleading 
information.  "• 

Commencement  or 
recommencement 
of  operation. 

Transfer  of  Operation 


04/20/88 
04/20/88 

04/20/88 

04/20/88 

04/20/88 

04/20/88 


01/10/95,  60  FR  2527. 
01/10/95,  60  FR  2527. 

01/10/95,  60  FR  2527. 

01/10/95,  60  FR  2527. 

01/10/95.  60  FR  2527. 

01/10/95,  60  FR  2527. 


(d)  EPA-approved  State  Source 
specific  requirements. 
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EPA-Approved  Vermont  Source  Specific  Rec 

)UIREMENTS 

State  ef- 

Name of  Source 

Permit  No. 

fective 
date 

EPA  approval  date       _ 

Explanations 

Simpson  Paper  Com- 

Environmental Protec- 

01/04/95 

04/09/97,  45  FR  17087  

Administrative  orders  for  Simpson  Paper  Com- 

pany. Centennial  Mill 

tion  Regulations, 

pany,  in  Gilman,  Vermont,  adopted  and  effec- 

in Gilman,  Vermont. 

Chapter  5,  Air  Pollu- 
tion Control,  Sub- 
chapter II.  Section  5- 
251(2). 

t 

tive  on  January  4,  1995. 

U.S.  Samaica  Corpora- 

Environmental  Protec-          01/04/95 

04/09/97.  45  FR  17087  

Administrative  orders  for  U.S.  Samaica  Corpora- 

•   tion.  in  Rutland,  VT. 

tion  Regulations. 

« 

tion,  in  Rutland,  Vermont,  adopted  and  effec- 

Chapter 5,  Air  Pollu- 

* 

tive  on  January  4,  1 995. 

tion  Control,  Sub- 

' 

chapter  II  Section  5- 

■ 

25320 

(e)  Nonregulatory. 


VERMONT  NON  REGULATORY 


1 
Nattie  of  Non  regulatory        Applicable  geographic  or 
SIP  provision                     nonattainment  area 

State  submittal  date/effec- 
tive date 

EPA  approved  date 

1 — 

Explanations 

Notice  of  public  hearing  ... 

Statewide 

-  Submitted  02/03/72  

06/15/72.  37  FR  11911   

(c)(1)  Vemiont  Agency  of 
Environmental  Con- 
servation. 

Miscellaneous  rion-regu- 
latory  revisions  to  the 

- 

Submitted  02/25/72  

5/31/72,  37  FR  10899  

(c)(2)  Vermont  Agency  of 

Environmental  Con- 

plan 

• 

servation. 

Miscellaneous  non-regu- 

Submitted 03/03/75  

01/21/76,  41  F^R  3085  

(c)(4)  Vermont  Agency  of 

latory  revisions  to  the 

Environmental  Con- 

plan. 

* 

• 

servation.  Deletion  of 
Winooski  sampling  site 

I 

■ 

for  particulates  and  sul- 
fur dioxide. 

Plans  to  meet  various  re- 

Submitted 03/21/79,  and 
11/21/79. 

01/30/80.  45  FR  6781   

(c)(9)  See  Plans  to  attain 

quirements  of  the  Clean 

below. 

Air  Act,  including  Part  C. 

Attainment  Plans  to  meet 

Submitted  03/21/79, 
11/21/79,  11/27,79,  and 

02/19/80  45  FR  10775  ...... 

{ 

(c)(10)  Plans  to  attain. 

the  requirements  of  Part 

State  of  Venrrant  air 

D  and  the  Clean  Air  Ad. 

12/19/79 

quality  implementation 

as  amended  in  1977. 

» 

plan  (March  1979).  The 
'■    secondary  TSP  stand- 

• 

< 

I 

.    ard  for  Barre  City  and  a 
portion  of  the  Champlain 

Valley  Air  Management 

■ 

t 

Area,  the  cart»n  mon- 

oxide standard  in  the 
Champlain  Valley  Air 
Management  Area  and 

* 

♦ 

I 

the  ozone  standard  in 
Chittenden,  Addison, 
and  Windsor  Counties. 
A  program  was  also 
submitted  for  the  review 
of  construction  and  op- 
eration of  new  and 
modified  major  sta- 

tionary sources  of  pollu- 
tion in  non-attainment 
areas  Certain  miscella- 
neous provisions  were 

• 

, 

also  included. 

A  plan  to  provide  for  pub- 
lic, local  and  state  in- 

Submitted 03/28/80  

09/09/80.  45  FR  59314  

(c)(1 1)  A  plan  to  provide 

for  public,  local  and 

volvement  in  federally 

' 

state  involvement  in  fed- 

funded air  pollution  con- 

erally funded  air  pollu- 

trol activities. 

, 

tion  control  activities. 
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Vermont  Non  Regulatory— Continued 


Name  of  Non  regulatory 
SIP  provision 


A  plan  to  attain  and  main- 
tain the  National  Ambi- 
ent Air  Quality  Standard 
for  lead. 


A  revision  to  the  air  quality 
monitoring  network. 

Narrative  submittal  "Imple- 
mentation Plan  for  the 
Protection  of  Visibility  in 
the  State  of  Vermont" 
and  "Appendices". 

State  lmplementatk>n  Plan 
narrative. 


State  Implementation  Plan 
narrative. 


Applicable  geographic  or 
nonattainment  area 


State  submittal  date/effec- 
tive date 


Revisions  to  the  State  Im- 
plementation Plan. 

Revisions  to  the  State  Im; 
plementation  Plan. 


Submitted  06/24/80,  and 
11/07/80. 


Submitted  03/21/79 


Submitted  04/15/86 


EPA  approved  date 


03/18/81,  46  FR  17192 


10/08/80,  45  FR  66789, 
corrected  by  03/16/81  46 
FR  15897. 

07/17/87,  52  FR  26973  


Submitted  12/07/90,  find 
01/10/91. 


Submitted  08/09/93 


Submitted  02/03/93, 
08/09/93,  and  08/10/94. 


Submitted  08/03/98 


03/05/91.  56  FR  9175 


01/10/95,  60  FR  2524 


04/22/98,  63  FR  19828 


07/10/00,  65  FR  42290 


Explanations 


(c)(12)  A  plan  to  attain 
and  maintain  the  Na- 
tional Ambient  Air  Qual- 
ity Standard  for  lead.  A 
letter  further  explaining 
ttie  state  procedures  for 
review  of  new  major 
sources  of  lead  emis- 
sions. 

(c)(13)  meets  the  require- 
ments of  40  CFR  part 
58 

(c)(19)  Describing  proce- 
dures, notifications,  and 
technical  evaluations  to 
fulfill  the  visibility  protec- 
tion requirements  of  40 
CFR  part  51.  subpart  P. 

(c)(20)  State  of  Vermont 
Air  Quality  Implementa- 
tion Plan  dated  Novem- 
ber, 1990. 

(c)(21)  State  of  Vemiont 
Air  Quality  Implementa- 
tion Plan  dated  Feb- 
ruary, 1993  To  meet 
the  emission  statement 
requirement  of  the 
CAAA  of  1990 

(c)(25)  State  of  Vermont: 
Air  Quality  Implementa- 
tion Plan  dated  August 
1993 

(c)(26)  letter  from  VT  Air 
Pollution  Control  Divi- 
sion dated  July  28.  1998 
stating  a  negative  dec- 
laration for  the  aero- 
space coating  oper- 
ations CTG  category. 


(FR  Doc.  03-14571  Filed  6-10-03;  8:45  am] 
BILUNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[R»-38-6985b;  FRL-7493-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Rhode 
Island  Update  to  Materials 
Incorporated  by  Reference 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule;  notice  of 
administrative  change. 

SUMMARY:  EPA  is  updating  the  materials 
submitted  by  Rhode  Island  that  eu-e 
incorporated  by  reference  (IBR)  into  the 
Rhode  Island  State  Implementation  Plan 
(SIP).  The  regulations  affected  by  this 
update  have  been  previously  submitted 


by  the  State  agency  and  approved  by 
EPA.  This  update  affects  the  SIP 
materials  that  are  available  for  public 
inspection  at  the  Office  of  the  Federal 
Register  (OFR),  Office  of  Air  and 
Radiation  Docket  and  Information  ' 

Center,  and  the  Regional  Office. 
EFFECTIVE  DATE:  This  action  is  effective 
June  11,  2003. 

ADDRESSES:  SIP  materials  which  are 
incorporated  by  reference  into  40  CFR 
part  52  are  available  for  inspection  at 
the  following  locations:  Environmental 
Protection  Agency,  New  England 
Regional  Office  (Region  Ij,  One 
Congress  Street,  Suite  1100,  Boston,  MA 
02114-2023;  Office  of  Air  and  Radiation 
Docket  and  Information  Center,  Room 
B-108,  1301  Constitution  Avenue,  (Mail 
Code  6102T)  NW.,  Washington,  DC 
20460,  and  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
Suite  700,  Washington,  DC  20002. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Donald  Cooke,  Environmental  Scientist, 


at  the  above  EPA  New  England  Region 
address  or  at  (617)  918-1668. 

SUPPLEMENTARY  INFORMATION:  The  State 
Implementation  Plan  (SIP)  is  a  living 
document  which  the  State  can  revise  as 
necessary  to  address  the  unique  air 
pollution  problems  in  the  State. 
Therefore,  EPA  from  time  to  time  must 
take  action  on  SIP  revisions  containing 
new  and/or  revised  regulations  as  being 
part  of  the  SIP.  On  May  22,  1997,  (62  FR 
27968)  EPA  revised  the  procedures  for 
incorporating  by  reference  (IBR) 
Federally-approved  SIPs,  as  a  result  of 
consultations  between  EPA  and  the 
Office Tif  Federal  Register  (OFR).  The 
description  of  the  revised  SIP 
document,  IBR  procedures  and 
"Identification  of  plan"  format  are 
discussed  in  further  detail  in  the  May 
22,  1997,  Federal  Register  document. 
On  August  9,  1999.  EPA  published  a 
document  in  the  Federal  Register  (64 
FR  43083)  beginning  the  new  IBR 
procedure  for  Rhode  Island.  In  this 
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docu^ient  EPA  is  doing  the  update  to 
the  material  being  IBRed. 

EPA  has  determined  that  today's  rule 
falls  under  the  "good  cause"  exemption 
in  section  553(b)(3)(B)  of  the 
Administrative  Procedures  Act  (APA) 
which,  upon  finding  "good  cause," 
authorizes  agencies  to  dispense  with 
public  participation  and  section 
553(d)(3)  which  allows  an  agency  to 
make  a  rule  effective  immediately 
(thereby  avoiding  the  30-day  delayed 
effective  date  otherwise  provided  for  in 
the  APA).  Today's  rule  simply  codifies 
provisions  which  are  already  in  effect  as 
a  matter  of  law  in  Federal  and  approved 
State  programs.  Under  section  553  of  the 
APA,  an  agency  may  Hnd  good  cause 
where  procedures  are  "impractical, 
unnecessary,  or  contrary  to  the  public 
interest."  Public  comment  is 
"unnecessary"  and  "contrary  to  the 
public  interest"  since  the  codification 
only  reflects  existing  law.  Immediate 
notice  in  the  CFR  benefits  the  public  by 
updating  citations. 

Statutory  and  Executive  Order  Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  act*on"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Signiflcantly  Affect  Energy  Supply, 
DisU-ibution.  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
State  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
State  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq).  Because  this 
rule  approves  pre-existing  requirements 
under  State  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  requirt-d  by  State  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 


substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  State  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23.  1997), 
because  it  is  not  economically 
significant. 

In  reviewfng  SIP  submission^,  EPA's 
role  is  to  approve  State  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule  '  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  11,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 


not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides,  Volatile 
organic  compounds. 

Dated:  April  24.  2003. 
Robert  W.  Vameyl 
Regional  Administrator.  EPA  New  England. 

■  Chapter  I,  title  40,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  52— {AMENDED] 

■  1.  The  authority  for  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  OO — Rhode  Island 

■  2.  In  §  52.2070  paragraphs  (b),  (c),  (d) 
and  (e)  are  revised  to  read  as  follows: 

§52.2070    Identification  Of  plan. 

***** 

(b)  Incorporation  by  reference.  (1) 
Material  listed  in  paragraph  (c)  and  (d) 
of  this  section  with  an  EPA  approval 
date  prior  to  April  23,  2003,  was 
approved  for  incorporation  by  reference 
by  the  Director  of  the  Federal  Register 
in  accordemce  with  5  U.S.C.  552(a)  and 
1  CFR  part  51.  Material  is  incorporated 
as  it  exists  on  the  date  of  the  approval, 
and  notice  of  any  change  in  the  material 
will  be  published  in  the  Federal 
Register.  Entries  in  peiragraphs  (c)  and 
(d)  of  this  section  with  EPA  approval 
dates  after  April  23,  2003,  will  be 
incorporated  by  reference  in  the  next ., 
update  to  the  SIP  compilation. 

(2)  EPA  Region  1  certifies  that  the 
rules/regulations  provided  by  EPA  in 
the  SIP  compilation  at  the  addresses  in 
paragraph  (b)(3)  of  this  section  are  an 
exact  duplicate  of  the  officially 
promulgated  state  rules/regulations 
which  have  been  approved  as  part  of  the 
State  Implementation  Plan  as  of  April 
23,  2003. 

(3)  Copies  of  the  materials 
incorporated  by  reference  may  be 
inspected  at  the  New  England  Regional 
Office  of  EPA  at  One  Congress  Street, 
Suite  1100,  Boston,  MA  02114-2023; 
the  Office  of  the  Federal  Register,  800 
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North  Capitol  Street,  NW.,  Suite  700, 
Washington,  DC;  or  at  the  EPA,  Office 
of  Air  and  Radiation  Docket  and 


Information  Center,  Room  B-108, 1301 
Constitution  Avenue,  (Mail  Code  6102T) 
NW.,  Washington,  DC  20460. 

EPA-Approved  Rhode  Island  Regulations 


(c)  EPA  approved  regulations: 


State  citation 


Air  Pollution 

tion  1. 
Air  Pollution 

tion  2. 
Air  Pollution 

tion  3. 
Air  Pollution 

tion  4. 
Air  Pollution 

tion  5. 
Air  Pollution 

tion  6. 


Control 
Control 
Control 
Control 
Control 
Control 


Regula- 
Regula- 
Regula- 
Regula- 
Regula- 
Regula- 


Air  Pollution  Control  Regula- 
tion 7. 

Air  Pollution  Control  Regula- 
tion 8. 

Air  Pollution  Control  Regula- 
tion 9. 


Air  Pollution  Control  Regula- 
tion 10. 

Air  Pollution  Control  Regula- 
tion 1 1 . 

Air  Pollution  Control  Regula- 
tion 12. 

Air  Pollution  Control'  Regula- 
tion 13. 

Air  Pollution  Control  Regula- 
tion 14. 

Air  Pollution  Control  Regula- 
tion 15. 


Air  Pollution  Control  Regula- 
tion 16. 

Air  Pollution  Control  Regula- 
tion 17. 

Air  Pollution  Control  Regula- 
tion 18. 

Air  Pollution  Control  Regula- 
tion 19. 


Air  Pollution  Control.  Regula- 
tion 21 .  ' 


Title/subject 


Visible  emissions  

Handling  of  soft  coal 

Particulate  emissions  from  in- 
dustrial processes. 
Open  fires  

Fugitive  dust  

Continuous  emission  monitors 


Emission  of  air  contaminants 
detrimental  to  persons  or 
property. 

Sulfur  content  of  fuels 


State  effec- 
tive date 


Ajr  pollution  control  permits 


Air  pollution  episodes 


Petroleum  liquids  marketing 

and  storage. 
Incinerators  


Particulate  emissions  from' 
fossil  fuel  fired  steam  or  hot 
water  generating  units. 

Record  kefeping  and  reporting 

Control  of  organic  solvent 
emissions. 


Operation  of  air  pollution  con- 
trol systems. 
Odors  

Control  of  Emissions  from  Or- 
ganic Solvent  Cleaning. 

Control  of  Volatile  Organic 
Compounds  from  Surface 
Coating  Operations. 


Control  of  Volatile  Organic 
Compounds  from  Printing 
Operations. 


02/22/77 
02/22/77 
02/22/77 
02/22/77 
02/22/77 
11/22/89 

07/19/77 

05/02/85 
04/08/96 


EPA  approval  date 


02/22/77 
01/31/93 
04/22/81 
10/05/82 

04/08/96 
04/08/96 


.  02/22/77 
02/22/77 

Witfidrawn 
03/07/96 


04/08/96 


05/07/81 ,  46  FR  25446 
05/07/81,  46  FR  25446 
05/07/81,  46  FR  25446. 
05/07/81,46  FR  25446 
05/07/81 ,  46  FR  25446 
09/30/91,  56  FR  49416  . 

05/07/81 ,  46  FR  25446 

01/08/86,  51  FR  756 
12/02/99,  64  FR  67500  . 


05/07/81,  46  FR  25446 
12/17/93,  58  FR  65933 
04/26/82,  47  FR  17817 
03/29/83,  48  FR  13027 

12/02/99,  64  FR  67500 
12/02/99,  64  FR  67500 


05/07/81,  46  FR  25446 
05/07/81,  46  FR  25446 
12/02/99,  64  FR  67500 
12/02/99,  64  FR  67500 


12/02/99.  64  FR  67500 


Explanations 


Rl  Air  Pollution  Control  Regu- 
lation Number  6  is  also  re- 
fen-ed  to  by  tfie  title  "Opac- 
ity Monitors' 


Definition  of  VOC  revised.  All 
of  No  9  is  approved  with 
the  exception  of  Sections 
9.13,  9.14.  9  15,  and  Ap- 
pendix A  which  Rhode  Is- 
land did  not  submit  as  part 
of  SIP  revision. 


Definition  of  VOC  revised. 

Limited  approval  Applicability 
threshold  decreased  to  50 
tpy.  Definition  of  VOC  re- 
vised All  of  No  15  is  ap- 
proved with  the  except  of 
15.2.2  which  Rhode  Island 
did  not  submit  as  part  of  the 
SIP  revision. 


No.  18  is  superseded  by  No. 
36 

Definition  of  VOC  revised. 
Wood  products  require- 
ments deleted  t)ecause 
state  adopted  new  Regula- 
tion No  36  which  addresses 
wood  products  Except 
19.2.2. 

Applicability  threshold  de- 
creased to  50  tpy  Definition 
of  VOC  revised  All  on  No 

-    21  is  approved  with  the  ex- 
ception of  Section  21 .2  3 
which  the  State  did  not  sub- 
mit as  part  of  the  SIP  revi- 
sion. 
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EPA-Approved  Rhode  Island  Regulations— Continued 

State  citation 

Title/subject 

State  effec- 
tive date 

EPA  approval  date 

Explanations 

Air  Pollution  Control  Regula- 
tion 25. 

Air  Pollution  Control  Regula- 
tion 26. 

Control  of  VOC  Emissions 
from  Cutback  and 
Emulsified  Asphalt. 

Control  of  Organic  Solvent 
Emissions  from  Manufacture 
of  Synthesized  Pharma- 
ceutical Products 

04/0a/96 
04/0a/96 

12/02/99  64  FR  67500 

Definition  of  VOC  revised.  All 

•                                              • 

12/02/99  64  FR  67500 

of  No.  25  is  approved  with 
the  exception  of  Section 
25.2.2  which  the  state  did 
not  submit  as  part  of  the 
SIP  revision. 
Definition  of  VOC  revised.  All 

of  No.  26  is  approved  with 
the  exception  of  26.2.3 
which  the  state  did  not  sub- 
mit as  part  of  the  SIP  revi- 
sion. 

This  rule  limits  a  source's  po- 

Air Pollution  Control  Regula- 
tion 27 

Air  Pollution  Control  Regula- 
tion 29.3. 

Air  Pollution  Control  Regula- 
tion 30. 

Air  Pollution  Control  Regula- 
tion 31. 

Air  Pollution  Control  Regula- 
tion 32. 

Air  Pollution  Control  Regula- 
tion 33. 

Air  Pollution  Control  Regula- 
tion 34 

Air  Pollution  Control  Regula- 
tion 35. 

Air  Pollution  Control  Regula- 
tion 36. 

Control  of  nitrogen  oxide 

emissions. 
Emissions  Caos  "... 

01/16/96 
04/28/95 

04/08/96 

04/08/96 

04/08/96 

04/08/96 

03/30/00 
07/07/96 

04/18/96 

09/02/97.  62  FR  46202 
03/22/96,  61  FR  11735 

Control  of  VOCs  from  Auto- 
motive Refinishing  Oper- 
ations. 

Control  of  VOCs  from  Com- 
mercial and  Consumer 
Products. 

Control  of  VOCs  from  Marine 
Vessel  Loading  Operations. 

Control  of  VOCs  from  Archi- 
tectural Coatings  and  Indus- 
trial MaintenarKe  Coatings. 

Rhode  Island  Motor  Vehicle 
Inspection/Maintenance  Pro- 
gram 

Control  of  VOCs  and  Volatile 
Hazardous  Air  Pollutants 
from  Wood  Products  Manu- 
facturing Operations. 

Control  of  Emissions  from  Or- 
ganic Solvent  Cleaning. 

12/02/99  64  FR  67500 

tential  to  emit,  therefore 
avoiding  RACT,  Title  V  Op- 
erating Permit. 
Definition  of  VOC  revised.  All 

12/09/99  64  FR  67500       

of  No.  30  is  approved  with 
the  exception  of  Section 
30.2.2  which  the  state  did 
not  submit  as  part  of  the 
SIP  revision. 
Definition  of  VOC  revised.  All 

12/02/99  64  FR  67501  

of  No.- 31  is  approved  with 
the  exception  of  Section 
31 .2.2  which  the  state  did 
not  submit  as  part  of  the 
SIP  revision. 
Definition  of  VOC  revised.  All 

12/02/99,  64  FR  67501  

of  No.  32  is  approved  with 
the  exception  of  Section 
32.2.2  which  the  State  did 
not  submit  as  part  of  the 
SIP  revision. 
Definition  of  VOC  revised.  All 

02/09/01,  66  FR  9663 

12/02/99.  64  FR  67501  

of  No.  33  is  approved  with 
the  exception  of  Section 
33.2  2  which  the  state  did 
not  submit  as  part  of  the 
SIP  revision. 

Department  of  Environmental 
Management  regulation 
containing  l/M  standards. 

All  of  No  35  is  approved  with 

12/02/99  64  FR  67501  

the  exception  of  Section 
35  2  3  which  the  state  did 
not  submit  as  part  of  the 
SIP  revision. 
All  of  No.  36  is  approved  with 

the  exception  of  Section 
36.2.2  which  the  state  did 
not  submit  as  part  of  the 
SIP  revision. 

Air  Pollution  Control  Regula- 
tion 37 

Rhode  Island's  Low  Emission 
Vehicle  Program. 

12/07/99 

03/09/00,  65  FR  12480 

Includes  National  LEV  as  a 

compliance  alternative. 

Air  Pollution  Control  Regula- 
tion 38 

Air  Pollution  Control  Regula- 
tion 41 

Rhode  Island  Motor  Vehicle 

Nitrogen  Oxides  Allowance 

Program 
NOx  Budget  Trading  Program 

Rhode  Island  Motor  Vehicle 
Inspection/Maintenance  Pro- 
gram. 

06/10/98 
10/01/99 
01/31/01 

06/02/99,  64  FR  29567 

12/27/00,  65  FR  81748 

02/09/01.  66  FR  9663 

Department  of  Administration 

Safety  and  Emissions  Con- 
trol Regulation  No.  1 . 

regulations  for  the  l/M 
program. 

(d)  EPA-approved  State  Source 
specific  requirements. 
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EPA-Approved  Rhode  Island  Source  Specific  Requirements 


Name  of  source 


Narragansett  Electric  Company 
South  Street  Station  in  Prov- 
idence. 


Stanley  Bostitch,  Bostitch  Divi- 
sion of  Textron. 


Permit  No. 


AH.  File  No.  83-1 2-AP 


AH.  File  No.  85-e-AP 


State 

effective 

date 


08/29/03 


06/06/85 


Keene  Corporation,  East  Provi- 
dence, Rl. 


A.H.  File  No.  85-1 0-AP 


EPA  approval  date 


07/27/84,  49  FR  30177 


12/11/86,  51  FR  44604 


09/12/85 


08/31/87,  52  FR  2793 


Explanations 


Revisions  to  Air  Pollution  Con-- 
trol  Regulation  8,  "Sulfur 
Content  of  Fuels, "  speci- 
fying maximum  sulfur-in- 
coal  limits  (1.21  Ibs/MMBtu 
on  a  30-day  rolling  average 
and  2.31  Ibs/MMBtu  on  a 
24-hour  average)  These  re- 
visions approve  Section 
8.3.4,  "Large  Fuel  Buming 
Devices  Using  Coal,"  for 
South  Street  Station  only. 

Rl  DEM  and  Bostitch  adminis- 
trative consent  agreement 
effective  6/6/85  Requires 
Bostitch  to  reformulate  cer- 
tain solvent-based  coatings 
to  low/no  solvent  formula- 
tion by  12/31/86.  Also  ad- 
dendum dated  9/20/85  de- 
fining emission  limitations 
reformulated  coatings  must 
meet. 

(A)  An  administrative  consent 
agreement  between  ttie  Rl 
DEM  and  Bostitch  Division 
of  Textron. 

(B)  A  letter  to  Bostitch  Division 
of  Textron  from  the  Rl  DEM 
dated  September  20,  1985 
Which  serves  as  an  adden- 
dum to  the  consent  agree- 
ment. Ttie  addendum  de- 
fines the  emission  limita- 
tions which  Bostitch's  Divi- 
sion of  Textron  reformulated 
coatings. 

Rl  DEM  and  Keene  Corpwra- 
tion  administrative  consent 
agreement  effective  9/1 2/85 
Granting  final  compliance 
date  extension  for  the  con- 
trol of  organic  solvent  emis- 
sions from  sixpaper  coating 
lines. 

(A)  Letter  from  the-RI  DEM 
dated  November  5.  1985 
submitting  revisions  to  the 
Rl  SIP. 

(B)  An  administrative  consent 
agreement  between  the  Rl 
DEM  and  Keene  Corpora-  __ 
tion. 
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EPA-Approved  Rhode  Island  Source  Specific  Reouirements— Continued 


■- —           '■■     ■     ■ 

State 

Name  of  source 

Permit  No. 

effective 

EPA  approval  date 

Explanations 

1 

date 

Tech  Industries 

File  No  86-12-AP  

11/24/87 

03/10/89.  54  FR  10147 

Rl  DEM  and  Tech  Industries 

original  administrative  con- 

sent agreement  (86-12-AP) 

> 

[except  for  provisions  7  and 
8)  effective  6/12/86,  an  ad- 
dendum effective  11/24/87, 

( 

1 

• 

defining  and  imposing  rea- 
sonably available  control 
technology  to  control  volatile 
organic  compounds. 

: 

■ 

' 

(A)  An  administrative  consent 
agreement  (86-12-AP),  ex- 
cept for  Provisions  7  and  8, 
between  the  Rl  DEM  and 
Tech  Industries  effective 
June  12,  1986. 

(B)  An  addendum  to  the  ad- 
ministrative consent  agree- 
ment (86-12-AP)  between 
the  Rl  DEM  and  Tech  In- 
dustries. The  addendum 
was  effective  November  24, 
1987. 

(C)  Letters  dated  May  6, 
1987;  October  15,  1987; 

■ 

• 

and  January  4,  1988  sub- 
mitted to  the  EPA  by  the  Rl 
DEM. 

University  of  Rhode  Island  |  A.P.  File  No  87-5-AP  

03/17/87 

09/19/89,  54  FR  38517 

Revisions  to  the  SIP  sub- 

mitted by  the  Rl  DEM  on 

April  28,  1989,  approving  a 

renewal  of  a  sulfur  dioxide 

bubble  for  the  University  of 

Rhode  Island 

University  of  Rhode  Island File  No  95-50-AP  

03/12/96 

09/02/97,  62  FR  46202 

An  administrative  consent 

agreement  between  RIDEM 

■ 

and  University  of  Rhode  Is- 

'                                                                       * 

land,  Altematlve  NOx  RACT 
(Rl  Regulation  27.4  8) 

Providence  Melalizing  in  Paw- 

File  No.  87-2-AP  

04/24/90     09/06/90.  55  FR  36635 

Define  and  impose  RACT  to 

tucKet.  Rhode  Island. 

1 

control  volatile  organic  com- 

pound emissions 

(A)  Letter  from  the  RIDEM 

dated  April  26,  1990,  sub- 

« 

mitting  a  revision  to  the  Rl 

A 

. 

« 

SIP. 
(B)  An  administrative  consent 

\                   * 

* 
• 

r 

• 

agreement  (87-2-AP)  be- 
tween the  Rl  DEM  and 
Providence  Metallizing  ef- 
fective July  24,  1987. 

(C)  An  amendment  to  the  ad- 
ministrative consent  agree- 
ment (87-2-AP)  between 
the  Rl  DEM  and  Providence 
Metallizing  effective  May  4, 
1989. 

(D)  An  addendum  to  the  ad- 
ministrative consent  agree- 
ment (87-2-AP)  between 
the  Rl  DEM  and  Providence 
Metallizing  effective  April 
24,  1990. 

« 
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EPA-Approved  Rhode  Island  Source  Specific  Requirements— Continued 


Name  of  source 


Permit  No. 


State 

effective 

date 


EPA  approval  date 


Explanations 


Tillotson-Pearson  in  Warren, 
Rhode  Island. 


File  No.  90-1-AP 


06/05/90 


08/31/90,  55  FR  35623 


Rhode  Island  Hospital 


File  No.  95-1 4-AP 


Osram  Sylvania  Incorporated 


Algonquin  Gas  Transmission 
Company. 


Bradford  Dyeing  Association, 
Inc. 


Hoechst  Celanese  Corporation 


Naval  Education  and  Training 
Center  in  Newport. 


Rhode  Island  Economic  Devel- 
opment. 


File  No.  96-06-AP;  Air  Pollu- 
tion Pemiit  Approval,  No. 
1350.. 


1 1/27/95 


09/04/96 


09/02/97.  62  FR  46202 


09/02/97,  62  FR  46202 


File  No.  95-52-AP 


Cranston  Print  Works  

CCL  Custom  Manufacturing  .... 
Victory  Finishing  Technologies 
Quality  Spray  and  Stenciling  ... 


File  No.  95-28-AP 


File  No.  95-62-AP 


File  No.  96-07-AP 


File  No.  96-04-AP 


12/05/95 


11/17/95 


11/20/95 


AH.  File  No.  95-30-AP 
AH.  File  No.  97-02-AP 
AH.  File  No.  96-05-AP 
AH.  File  No.  97-04-AP 


09/02/97,  62  FR  46202 


09/02/97,  62  FR  46202 


09/02/97,  62  "FR  46202 


03/04/96     09/02/97,  62  FR  46202 


09/02/97 


12/19/95 

04/10/97 
10/27/99 
05/24/96 

10/21/97 
07/13/99 


06/02/99,  64  FR  29567 


12/02/99,  64  FR  67501 
12/02/99,  64  FR  67501 
12/02/99,  64  FR  67501 
12/02/99,  64  FR  67501 


Revisions  to  the  SIP  sub- 
mitted by  the  Rl  DEM  on 
May  24.  1990.  to  define  and 
impose  RACT  to  control 
volatile  organic  compound 
emissions 

(A)  Letter  from  the  Rl  DEM 
dated  May  24,  1990  submit- 
ting a  revision  to  the  Rl  SIP 

(B)  An  Administrative  consent 
agreement  (90-1-AP)  be- 
tween the  Rl  DEM  and 
Tillotson-Pearson 

Altemative  NOx  RACT  An  ad- 
ministrative consent  agree- 
ment between  the  Rl  DEM 
and  Rl  Hospital. 

Alternate  NOx  RACT 

(A)  An  Administrative  consent 
agreement  tietween  the  Rl 
DEM  and  Osram  Sylvania 
Incorporated,  file  no  96- 
06-AP,  effective  September 
4,  1996. 

(B)  An  air  pollution  Permit  ap- 
proval, no.  1350  Osram  Syl- 
vania iTKorporated  Issued 
by  RIDEM  effective  May  14, 
1996. 

Alterate  NOx  RACT. 

(A)  Letter  from  the  Rl  DEM 
dated  September  17,  1996 
submitting  a  revision  to  the 
Rl  SIP. 

(B)  An  administering  consent 
agreement  between  RIDEM 
and  Algonquin  Gas  Trans- 
mission Company,  effective 
on  December  5,  1995. 

Altemative  NOx  RACT.  An  ad- 
ministrative consent  agree- 
ment between  RIDEM  and 
Bradford  Dyeing  Associa- 
tion, Inc. 

/Mtemative  NOx  RACT:  An  ad- 
ministrative consent  agree- 
ment between  RIDEM  and 
Hoechst  Celanese  Corpora- 
tion. 

Altemative  NOx  RACT.  An  ad- 
ministrative consent  agree- 
ment between  RIDEM  and 
Naval  Education  and  Train- 
ing Center  in  Newport. 

Altemative  NOx  RACT  A  con- 
sent agreement  between 
RIDEM  and  Rhode  Island 
Economic  Development 
Corporation's  Central  Heat- 
ing Plant  in  North 
Kingstown. 

Non-CTG  VOC  RACT  Deter- 
mination. 

Non-CTG  VOC  RACT  Deter- 
mination. 

Non-CTG  VOC  RACT  Deter- 
mination. 

Non-CTG  VOC  RACT  Deter- 
mination. 
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EPA-Approved  Rhode  Island  Source  Specific  Requirements— Continued 


Name  of  source 

Permit  No. 

State 

effective 

date 

EPA  approval  date 

Explanations 

Guild  Music 

A.H.  File  No.  95-65-AP  

11/09/95 

12/02/99,  64  FR  67501  

Non-CTG  VOC  RACT 

Determination. 

(e)  Nonregulatory. 


Rhode  Island  Non  Regulatory 


Name  of  non-regulatory  SIP  provision      APPHcaWe  9eographk:^of  nonattain- 


State  submittal  date/ 
effective  date 


EPA  approved  dale 


Explanations 


Notice  of  public  heanng 


Statewide 


Miscellaneous    non- regulatory    addi-    Statewide 
tions  to  trie  plan  correcting  minor 
deficiencies 

Compliance  scfiedules Statewide 


AOMA  identifications  for  the  State  of 
RfKxfe  Island 

Letter  identifying  Metropolitan  Provi- 
dence as  an  AOMA 

A  comprefiensive  air  quality  moni- 
tonng  plan,  intended  to  meet  re- 
quirements of  40  CFR  part  58 

Attainment  plans  to  meet  the  require- 
ments of  Part  D  of  tfie  Clean  Air 
Act.  as  amended  in  1977  Included 
are  plans  to  attain  the  cartwn  mon- 
oxide and  ozone  standards  and  in- 
formation allowing  for  the  re-des- 
ignation  of  Providence  to  non-at- 
tainment lor  the  pnmary  TSP 
standard  based  on  new  data 

A  program  fo  ttie  review  of  construc- 
tion and  operation  of  new  and 
nrodified  major  stationary  sources 
of  pollution  in  non-attainment  areas. 

Certain  miscellaneous  provisions  un- 
related to  Part  0  are  also  included 

Section  VI.  Pan  II  Stationary 
Source  Permitting  and  Enforce- 
ment" of  the  narrative. 


Revisions  to  the  Rhode  Island  State 
Implementation  Plan  for  attainment 
of  the  primary  National  Ambient  Air 
Quality  Standard  (or  ozone 

1982  Ozone  Attainment  Plan 

Revisions  to  attain  and  maintain  the 
lead  NAAOS 

Section  VI.  Part  11  of  tfie  associated 
narrative  of  the  Rl  SIP 


Statewide  

Metropolitan  Providence 
Statewide  


Statewide 


Statewide 


Statewide 


Statewide 


Statewide 


Letter  from   Rl   DEM  sutHnilting  an    Statewide 
amendment  to  the  Rl  State  Imple- 
mentation Plan 

Section  VII  of  the  Rl  SIP  Ambient  Air 
Quality  Monitonng 


Letter  from  Rl  DEM  submitting  revi- 
sions 


Submitted  02/09/72 
Submitted  02/29/72 

• 

Submitted  04/24/73 
Submitted  04/1 1/74 
Submitted  09/06/74 
Submitted  01/08/80 


Submitted  05/14/79. 
06/11/79,  08/13/79. 
01/08/80,  01/24/80, 
03/10/80.  03/31/80. 
04/21/80.  06A)6/80. 
06/13/80.08/20/80. 
11/14/80,  03/04/81, 
03A}5/81  and 
04/16/81 


Submitted  05/14/82; 
and  07/01/82 


Submitted  05/14/82; 
07/01/82,  07/07/82, 
10/04/82,  and 
03/02/83 

Submitted  07/07/83 

Submitted  02/06/84; 
01/27/84;  and 
06/06/84 


Submitted  01/14/94; 
and  06/14/94 


06/15/72,  37  FH 

11911 
•07/27/72,  37  FR 

15080 


06/20/73.  38  FR 

16144 
04/29/75,  40  FR 

18726 
04/29/75,  40  FR 

18726 
01/15/81,  46  FR  3516 


05A)7/81.46FR 
25446 


Statewide 


Submitted  03/15/94 


06/28/83.  48  FR 
29690 


07/06«3,  48  FR 
31026 


09/15/83,  48  FR 

41405 
07/06/84,  49  FR 

27749 


10/30/96.  61  FR 
55897 


Proposed  Implementation  Plan  Reg- 
ulations, Rl  Department  of  Health. 

Approval  and  promulgation  of  Imple- 
mentation Plan  Miscellaneous 
Amendments.  Rl  De()artment  of 
fteanh 

SobAiitted  by  Rl  Department  of 
Heatth. 

Submitted  by  Rl  Department  of 
Health 

Submitted  by  the  Governor 

Submitted  by  tfie  Rl  Department  of 
Environmental  Management  Direc- 
tor -^ 

Attainment  plans  to  meet  ttie  re- 
quirements of  Part  0  of  the  Clean 
^r  Act,  as  amended  in  1977. 


10/30/96,  61  FR 
55903 


As  submitted  by  Rl  OEM  on  May  14, 
1982  and  July  1,  1982  for  review 
of  new  major  sources  and  major 
modifications  in  nonattalnment 
areas  Also  included  are  revisions 
to  add  rules  for  tjanking  emission 
reductions. 

Submitted  by  the  Department  of  En- 
vironmental Management. 


Submitted  by  the  Department  of  En- 
vironmental Management. 

To  incorporate  tfie  requirements  for 
the  Prevention  of  Significant  Dete- 
rioration of  40  CFR  51  24.  permit- 
ting major  stationary  sources  of 
lead  and  other  miscellaneous 
changes. 

A  revision  to  ttie  Rl  SIP  regarding 
ozone  monitoring  Rl  will  modify 
its  SLAMS  and  Its  NAMS  moni- 
tonng systems  to  include  a  PAMS' 
network  design  and  establish 
monitonng  sites  The  State's  SIP 
revision  satisfies  40  CFR  58.20(f) 
PAMS  requirements 

Revision  to  the  Rl  SIP  regarding  the 
States'  Contingency  Plan. 
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Rhode  Island  Non  Regulatory— Continued 


f4ame  of  non-regulatory  SIP  provision 


Letter  from  Rl  DEM  submitting 
revision — Rhode  Island's  15  Per- 
cent Plan  and  Contingency  Plan. 


Applicable  geogreiphic  or  nonattain- 
ment  area 


Statewide 


Letter  from  Rl  DEM  submitting  revi- 
sion for  Clean  Fuel  Fleet  Substi- 
tution Plan. 

Letter  outlining  commitment  to  na- 
tional LEV. 

Negative  Declaration  for  Syntfietic 
Organic  Chemical  Manufacturing 
Industry  (SOCMI)  Distillation  and 
Reactor  Processes  Control  Tech- 
niques Guidelines  Categones. 

October  1,  1999,  letter  from  Rhode 
Island  Department  of  Environ- 
mental Management. 


Implementation    Plan 
Narrative,"   Septemt>er 


"NOx  State 
(SIP)  Call 
22.  1999 

Novemlser  9,  1999,  letter  from  Rhode 
Island  Department  of  Environ- 
mental Management. 

Negative  Declaration  for  Aerospace 
Coating  Operations  Control  Tech- 
niques Guideline  Category. 


State  submittal  date/ 
effective  date 


Submitted  03/15/94 


EPA  approved  date 


Explanations 


04/17/97,  62  FR 
18712 


Providence    (all    of    Rhode    Island) 
nonattalnment  area. 

Statewide  ^ 

Statewide  

Statewide  ..:...' 

Statewide  ., 

Statewide  : 

Statewide  .'. 


10/05/94 

02/22/99 
Submitted  04/05/95 


Submitted  October  1 , 
1999 


Submitted  October  1, 
1999 

Submitted  Novemtier 
9,  1999 

Submitted  03/28/00 


03«)9/00,  65  FR 
12476 

03/09/00.  65  FR 

12476 
12A32/99,  65FR 

67495. 


12/27/2000. 
65  FR  81748 


12/27/2000,  65  FR 
81746 

12/27/2000. 
65  FR  81748 

07/10/00,  65  FR 
42292     - 


The  revisions  consist  of  ttie  State's 
15  Percent  Plan  and  Contingency 
Plan  EPA  approved  only  the  fol- 
lowing portions  of  ttiese 
sutxnittals: 

15  Percent  Plan— the  EPA  approved 
ttie  calculation  of  ttie  required 
emission  reductions,  and  ttie 
emission  reduction  credit  claimed 
from  surface  coating,  printing  op- 
erations, manne  vessel  loading, 
plant  closures  (0  79  tons  per  day 
approved  out  of  0  84  claimed) 
cutt>acl(  asphalt,  auto  refimshmg. 
stage  II.  reformulated  gas  in  on- 
road  and  off-road  engines,  and  tier 
I  motor  vehicle  controls 

Contingency  Plan — ttie  EPA  ap- 
proved the  calculation  of  ttie  re- 
quired emission  reduction,  and  a 
portion  of  the  emission  reduction 
credits  claimed  from  Consumer 
and  Commercial  products  (11 
tons  per  day  approved  out  of  1  9 
tons  claimed),  and  architectural 
and  Industrial  maintenance  (AIM) 

-coatings  (1.9  tons  per  day  ap- 
proved out  of  2  4  tons  claimed) 

EPA  coTKurrently  disapproved  por- 
tions of  tfiese  SIP  submissions,  as 
discussed  within  Section 

52  2084(a)(2) 


includes  details  of  ttie  State's  com- 
mitment to  National  LEV 


Submitted  Air  Pollution  Control  Reg- 
ulation fMo  14,  "NOx  Budget  Trad- 
ing Program."  and  the  "NOx  State 
implementation  Plan  (SIP)  Call 
Narrative." 


Stating  Rl's  intent  to  comply  with  ap- 
piicatMe  reporting  requirements. 


(FR  Doc.  03-14572  Filed  6-10-03;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(Docket  #  WA-70-7148;  FRL-749a-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plan; 
Washington 

AGEN(^r:  Environmental  Protection 
Agency. 


ACTION:  Final  rule. 


summary:  Environmental  Protection 
Agency  (EPA)  is  approving  most,  but 
not  all  of  the  State  Implementation  Plan 
(SIP)  revisions  for  visibility  submitted 
by  the  State  of  Washington  on 
November  5,  1999.  The  significant 
provisions  of  this  SIP  revision  that  we 
are  approving  include  an  improved 
smoke  management  plan  and  the 
Southwest  Air  Pollution  Control  Agency 
CSWAPCA)  emission  limitations  on  the 
Centralia  Power  Plant  located  in  central 
western  Washington. 

DATES:  This  action  is  effective  on  July 
11,2003. 


ADDRESSES:  Copies  of  the  State's  SIP     . 
revision  and  other  information 
supporting  this  action  are  available  for 
inspection  at  EPA  Region  10,  Office  of 
Air  Quality  (OAQ-107).  1200  Sixth 
Avenue,  Seattle,  Washington  98101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  K.  Bodv,  EPA  Region  10,  Office 
of  Air  Quality '(OAQ-107),  1200  Sixth 
Avenue,  Seattle,  Washington  98101,  or 
at  (206)  553-0782. 
SUPPLEMENTARY  INFORMATION:  The 
supplementary  information  is  organized 
in  the  following  o(der: 
Background 

I.  Background  on  this  Action 
n.  Bacl^round  on  Visibility 
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A.  What  is  visibility  protection  and  why  do 
we  have  it? 

B.  What  are  the  main  visibility  protections 
provided  by  Federal  rules? 

C.  How  has  visibility  been  protected  in 
Washington? 

III.  What  are  the  required  provisions  of  a 
visibility  SIP? 

A.  Long-Term  Strategy 

B.  Monitoring 

C.  Best  Available  Retrofit  Te<:hnology 

IV.  What  does  this  proposed  Visibility  SIP 
revision  change  and  how  do  thwse  changes 
compare  to  the  Federal  retjuirements? 

A.  Provisions  to  revise  the  protection  of 
Integral  Vistas 

B.  Provisions  to  revise  the  Smoke 
Management  Plan 

i.  What  is  Washington's  Smoke 

Management  Plan? 
ii.  How  does  Washington's  1999  SIP 

Revision  change  the  Plan? 
iii.  How  does  the  Smoke  Management  Plan 

compare  to  Federal  requirements? 

C.  Provisions  to  include  the  SWAPCA 
Reasonably  Available  Control 
Technology  Emission  Limitations  for 
Centralia  Power  Plant 

D.  Provisions  to  revise  the  Stale's  Best 
Available  Retrofit  Technology  and  New 
Source  Review  Rules 

V.  Response  to  Public  Comments 

VI.  Statutory  and  Executive  Order  Reviews 

Background 

I.  Background  on  This  Action 

On  October  23,  2002,  EPA  proposed 
in  the  Federal  Register,  approving 
certain  portions  of  the  proposed 
Washington  Visibility  SIP  revision  and 
taking  no  action  on  other  provisions  of 
the  proposed  SIP  revisions.  See  67  FR 
65077.  October  23,  2002.  In  that  notice, 
EPA  provided  a  30  day  review  and 
comment  period  and  solicited 
comments  on  our  proposal.  EPA 
received  no  comments.  EPA  is  now 
taking  final  action  on  the  SIP  revision 
consistent  with  the  published  proposal. 

II.  Background  on  Visibility 

A.  What  Is  Visibility  Protection  and  Why 
Do  We  Have  It? 

Section  169A  of  the  Federal  Clean  Air 
Act  (CAA  or  Act)  requires  States  to 
protect  visibility  in  mandatory  Class  I 
Federal  areas.  Mandatory  Class  I  Federal 
areas  are  specified  large  National  Parks 
or  Wilderness  Areas.  In  Washington, 
there  are  8  mandatory  Class  I  Federal 
areas:  the  Mount  Rainier  National  Park. 
North  Cascades  National  Park,  Olympic 
National  Park.  Alpine  Lakes  Wilderness 
Area,  Glacier  Peak  Wilderness  Area, 
Goat  Rocks  Wilderness  Area,  Mount 
Adams  Wilderness  Area,  and  Pasayten 
Wilderness  Area.  See  40  CFR  81.434. 
The  Federal  rules  regulating  visibility 
protection  are  set  out  in  40  CFR  part  51. 
subpart  P. 


B.  What  Are  the  Main  Visibility 
Protections  Provided  by  the  Federal 
Rules? 

The  Clean  Air  Act  sets  out  a  goal  of 
preventing  any  future  and  remedying 
any  existing  impairment  of  visibility  in 
mandatory  Class  I  Federal  areas.  See  42 
U.S.C.  7491.  Employing  a  close 
coordination  process  among  the  state 
and  the  Federal  Land  Managers  (FLMs), 
the  Federal  rules  require  monitoring  of 
visibility  in  mandatory  Class  I  Federal 
areas,  as  well  as  the  development  of  a 
long-term  strategy  for  making  reasonable 
progress  towards  the  national  visibility 
goal.  The  visibility  protection  rules  also 
provide  for  an  assessment  of  visibility 
impacts  from  any  new  or  major 
modification  to  a  major  stationary 
source  that  may  affect  mandatory  Class 
I  Federal  areas.  Additionally,  in  the 
event  that  a  FLM  certifies  impairment  of 
visibility  in  a  mandatory  Class  I  Federal 
area  that  could  be  caused,  or 
contributed  to,  by  an  existing  stationary 
facility,  emission  limitations 
representing  Best  Available  Retrofit 
Technology  (BART)  may  be  imposed  on 
the  facility. 

The  Federal  visibility  rules  were 
modified  in  1999  to  include  provisions 
for  addressing  regional  haze.  See  64  FR 
35714,  July  1,  1999.  Regional  haze  is 
visibility  impairment  which  results 
from  the  cumulative  impact  of 
emissions  from  many  point  and  non- 
point  sources.  All  states  are  currently  in 
the  process  of  developing  revisions  to 
their  SIPs  to  address  the  regional  haze 
provisions.  Therefore,  the  SIP 
submission  under  discussion  in  this 
action  is  not  required  to  comply  with 
the  regional  haze  provisions  of  40  CFR 
part  51,  subpart  P. 

C.  How  Has  Visibility  Been  Protected  in 
Washington? 

The  initial  proposed  Visibility  SIP  for 
Washington  was  submitted  by  the  State 
and  approved  in  part  by  EPA  on  May  4, 
1987,  (52  FR  16243).  EPA  approved  the 
Washington  State  Visibility  Protection 
Program  (with  exceptions  described 
below),  certain  provisions  of  173-403 
Washington  Administrative  Code 
(WAC)  Implementation  of  Regulations 
for  Air  Contaminant  Sources,  and  the 
1983  Smoke  Management  Program.  EPA 
disapproved  section  V.B.,  the  new 
source  review  program.  Appendix  A, 
the  Proposed  Best  Available  Retrofit 
Technology  (BART)  rule,  and  the 
Proposed  New  Source  Review 
Regulations. 


in.  What  Are  the  Required  Provisions 
ofa  Visibility  SIP? 

40  CFR  51.302  provides  the 
requirements  for  Visibility  SIPs.  These 
requirements  and  how  the  Washington 
Visibility  SIP  meets4hese  requirements 
are  summarized  below. 

A.  Long-Term  Strategy 

The  SIP  needs  to  include  a  long-term 
(10-15  year)  strategy  that  includes 
emission  limitations,  schedules  of 
compliance,  and  other  measures  as 
deemed  necessary  to  make  reasonable 
progress  toward  the  national  goal.  See 
40  CFR  51.302(c)(2)(i).  In  general. 
Section  VI  of  the  proposed  1999  SIP 
revision  provides  a  discussion  of  the 
long-term  strategy,  including  measures 
for  stationary  sources,  mobile  sources, 
area  sources,  and  interstate 
coordination.  The  long-term  strategy 
must  include: 

•  A  strategy  for  evaluating  visibility 
in  mandatory  Class  I  Federal  areas  by 
visual  observation  or  other  appropriate 
monitoring  techniques.  See  40  CFR 
51.305(a).  Section  V  of  the  proposed 
1999  SIP  revision  provides  for 
monitoring  through  the  IMPROVE 
monitoring  network  and  an  assessment 
strategy. 

•  A  provision  for  the  available 
visibility  data  and  a  mechanism  for  its 
use  in  decisions  required  by  the 
regulations.  See  40  CFR  51.305(b). 
Section  IX  of  the  proposed  1999  SIP 
revision  provides  for  the  development 
and  use  of  available  data  for  SIP  review 
and  development. 

•  A  strategy  to  address  any  existing     • 
impairment  the  FLM  certifies  to  the 
State  and  integral  vista  of  which  the 
FLM  notifies  the  State  at  least  6  months 
prior  to  plan  submission.  See  40  CFR 
51.306(a)(1).  Section  I  of  the  proposed 
1999  SIP  revision  discusses  certification 
of  impairment  in  mandatory  Class  I 
Federal  areas.  Section  III  of  the 
proposed  1999  SIP  revision  discusses 
integral  vistas. 

•  A  discussion,  with  reasonable 
specificity,  why  the  long-term  strategy  is 
adequate  for  making  reasonable 
progress.  See  40  CFR  51.306(a)(3). 
Section  VI  of  the  proposed  1999  SIP 
revision  discusses  all  source  categories, 
the  control  measures  that  apply  to  them, 
and  a  qualitative  assessment  of  how 
these  are  adequate  for  making 
reasonable  progress.  Section  IX  of  the 
proposed  1999  SIP  revision  discusses 
the  evaluation  of  progress  toward 
achieving  the  national  visibility  goal. 

•  Coordination  of  the  long-term 
strategy  with  other  existing  plans  and 
goals,  including  those  provided  by 
affected  FLMs.  See  40  CFR  51.306(a)(3). 
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Section  IV  of  the  proposed  1999  SIP 
revision  provides  for  the  consultation 
with  FLMs  for  the  review  and  revision 
of  the  visibility  SIP  and  New  Source 
Review  rules. 

•  Provisions  for  periodic  review  and 
revision  as  appropriate  of  not  less  than 
every  three  years.  See  40  CFR  51.306(c). 
This  review  must  include: 

(1)  F*rogress  achieved  in  remedying 
existing  impairment; 

(2)  The  ability  of  the  long-term 
strategy  to  prevent  future  impairment;- 

(3)  Any  change  in  visibility  since  the 
last  report; 

(4)  Additional  measures,  including 
the  need  for  SIP  revisions  that  may  be 
needed  to  assure  reasonable  progress; 

(5)  The  progress  achieved  in 
implementing  BART  and  meeting  other 
schedules  set  forth  in  the  long-term 
strategy;  and 

(6)  The  impact  of  any  exemption 
granted  under  40  CFR  51.303. 

(7)  The  need  for  BART  to  remedy 
existing  visibility  impairment  of  any 
integral  vista. 

Section  IV  of  the  proposed  1999  SIP 
revision  provides  for  the  review  of  the 
visibility  SIP. 

•  Provisions  for  review  of  the  impacts 
of  any  new  or  modified  major  stationary 
source.  See  40  CFR  51.306(d).  The 
Washington  Department  of  Ecology  has 
a  fully  delegated  Prevention  of 
Significant  Deterioration  (PSD)  program. 
The  Department  of  Ecology  was  notified 
of  this  delegation  by  letter  dated 
February  7,  2002. 

B.  Monitoring 

The  plan  must  contain  an  assessment 
of  visibility  impairment  and  a 
discussion  of  how  each  element  of  the 
plan  relates  to  preventing  future  or 
remedying  existing  impairment.  See  40 
CFR  51.302(c)(2)(ii).  Section  V  of  the 
proposed  1999  SIP  revision  provides  for 
visibility  monitoring  of  the  mandatory 
Class  I  Federal  areas.  Section  IV  of  the 
proposed  1999  SIP  revision  provides  a 
general  discussion  of  the  effect  of 
measures  on  preventing  future  and 
remedying  existing  impairment. 

C.  Best  Available  Retrofit  Technology 

The  State  must  identify  and  analyze 
for  BART  each  existing  stationary 
facility  which  may  reasonably  be 
anticipated  to  cause  or  contribute  to 
impairment  of  visibility  in  any 
mandatory  Class  I  Federal  area  where 
the  impairment  is  reasonably 
attributable  to  that  existing  stationary 
.facility.  See  40  CFR  51.302(c)(4).  The 
plan  must  also  contain  emission 
limitations  representing  BART  for  any 
existing  stationary  facility  identified 
according  to  40  CFR  51.302(c)(4). 


The  State  has  not  determined  that 
existing  impairment  in  any  mandatory 
Class  I  Federal  area  for  which 
impairment  has  been  certified  can  be 
reasonably  attributed  to  a  specific  major 
stationary  source. 

IV.  What  Does  This  Proposed  Visibility 
SIP  Revision  Change  and  How  Do 
These  Changes  Compare  to  the  Federal 
Requirements? 

A.  Provisions  To  Revise  the  Protection  of 
Integral  Vistas 

The  1987  SIP  included  a  list  of 
"Preliminary  Integral  Vistas"  that  were 
proposed  by  the  National  Park  Service 
(NPS).  The  1987  SIP  provides  that  until 
the  NPS  finalizes  the  list  of  vistas  in 
accordance  with  40  CFR  51.304,  the 
panoramas  listed  in  the  January  15, 
1981,  Federal  Register  (Table  III-2)  will 
be  protected  under  the  visibility  SIP. 
These  integral  vistas  were  never 
finalized  by  the  NPS.  Thus,  there  are  no 
federally  recognized  integral  vistas  to  be 
protected.  In  the  interim,  no  emission 
limitation  was  established  for  a  source 
that  specifically  protected  an  integral 
vista,  nor  is  the  State  proposing  to  revise 
and  relax  an  emission  limitation 
established  for  integral  vista  protection. 
The  1999  proposed  SIP  revision 
removes  the  provisions  that  would  have 
continued  these  protections.  The 
Federal  visibility  regulations  (40  CFR 
51.304(d))  indicate  that  a  state  need  not 
in  its  implementation  plan  list  any 
integral  vista  the  identification  of  which 
was  not  made  in  accordance  with  the 
criteria  in  40  CFR  51.304(a).  Since  no 
integral  vistas  have  been  identified  by 
the  FLM,  there  is  no  relaxation  of  SIP 
emission  requirements  and  since  the 
1999  proposed  SIP  revision  meets  the 
applicable  requirements  for  visibility 
protection  in  mandatory  Class  I  Federal 
areas,  EPA  proposes  approval  of  this 
revision. 

B.  Provisions  To  Revise  the  Smoke 
Management  Plan 

i.  What  Is  Washington's  Smoke 
Management  Plan? 

Washington's  Smoke  Management 
Plan  (SMP)  is  a  program  designed  to 
manage  smoke  impacts  from  the  burning 
of  silviculture  and  agriculture  wastes. 
The  SMP  balances  forest  and 
agricultural  land  burning  with 
preventing  smoke  from  being  carried  to, 
or  accumulating  in,  designated  areas 
and  other  areas  sensitive  to  smoke. 

ii.  How  Does  Washington's  1999 
Proposed  SIP  Revision  Change  the  Plan? 

The  SMP  of  1998  submitted  in  the 
proposed  1999  Visibility  SIP  revision 
significantly  improves  the  1983  SMP 


included  in  the  1987  SIP.  The  1983  SMP 
-  provided  for  reduced  emissions  from 
prescribed  fires  through  optimization  of 
fuel  conditions  (i.e.  dry  fuel),  improves 
ventilation  and  dispersion  through 
meteorology,  and  minimizes  impact  by 
controlling  smoke  drift  into  populated 
areas.  There  was  no  consideration  for 
protection  of  visibility  in  mandatory 
Class  I  Federal  areas. 

The  1998  SMP  requires  approval  from 
the  Resource  Protection  Division 
Manager,  Department  of  Natural 
Resources  for  all  prescrit>ed  fires. 
Approval  requirements  differ  depending 
whether  the  fire  is  a  "large  fire" 
involving  over  100  tons  of  furf  or  a 
small  fire.  Large  fire  bum  approval 
considers  a  number  of  factors  including 
likelihood  of  smoke  intrusion  into 
populated  areas  or  mandatory  Class  I 
Federal  areas,  air  quality  reguhitions, 
violation  of  emission  reductions  targets, 
violation  of  another  state's  air  quality 
standards,  and  whether  smoke  will 
disperse  within  given  timeframes. 
Operators  of  small  fires  (less  than  100 
tons  of  fuel)  must  call  a  toll-free  phone 
number  and  follow  the  instructions  that 
apply  for  that  day  and  location  of  the 
proposed  fire. 

Tne  SMP  further  requires  emissions 
from  prescribed  fires  be  reduced  by  20% 
from  baseline  levels  (defined  in  the 
SMP)  by  December  1994  and  until 
December  2000.  Emissions  from  burning 
must  be  permanently  reduced  by  50% 
from  baseline  levels  by  December  2000. 

iii.  How  Does  the  Smoke  Management 
Plan  Compare  to  Federal  Requirements? 

The  visibility  protection  provisions  at 
40  CFR  part  51,  subpart  P  suggest  that 
states  consider  SMPs  in  developing 
long-term  strategies  for  visibility 
protection.  However,  there  are  no 
specific  Federal  requirements  for  states 
to  develop  and  adopt  SMPs.  In 
September  1992,  the  Environmental 
Protection  Agency  published  The 
Prescribed  Burning  Background 
Document  and  Technical  Information 
Document  for  Best  Available  Control 
Measures  to  assist  states  in  the 
development  of  Smoke  Management 
Plans  [EPA-450/2-92-G03J. 

C.  Provisions  To  Include  the  SWAPCA 
Reasonably  Available  Control 
Technology  Emission  Limits  for 
Centralia  Power  Plant 

The  Centralia  Power  Plant  (CPP)  is  a 
coal-fired  electrical  generating  station 
that  has  a  potential  to  emit  (PTE)  90,000 
t/yr  Sulfur  dioxide  (S02).  It  is  a  BART- 
eligible  source  as  defined  by  40  CFR 
51.301.  It  is  located  near  the  mandatory 
Class  I  Federal  area,  Mt.  Rainier 
National  Park  in  Washington  state.  The 
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NPS  has  certified  visibility  impairment 
at  Mt.  Rainier  National  Park.  The  State 
of  Washington  has  not  determined  that 
this  visibility  impairment  is  reasonably 
attributable  to  the  CPP. 

The  SIP  must  contain  emission 
limitations  representing  BART  and 
schedules  for  compliance  with  BART 
for  each  existing  stationary  facility 
identi^ed  according  to  40  CFR  51.302 
(c)(4).  The  state  needs  to  identify  each 
existing  facility  which  may  reasonably 
be  anticipated  to  cause  or  contribute  to 
impairment  of  visibility  in  any 
mandatory  Class  I  Federal  areas  where 
the  impairment  in  the  mandatory  Class 
I  Federal  area  is  reasonably  attributable 
to  that  existing  stationary  facility.  The 
State  has  not  identified  CPP,  or  any 
other  source  or  group  of  small  sources 
as  an  existing  facility  that  may 
reasonably  be  expected  to  contribute  to 
visibility  impairment  to  mandatory 
Class  I  Federal  areas.  Therefore,  under 
40  CFR  51.302(c)(4).  a  BART  analysis  is 
not  required  for  CPP.  In  the  future 
regional  haze  SIP,  a  BART  analysis  may 
be  required  for  the  CPP  under  40  CFR 
51.308(e). 

In  a  separate  activity,  the  State, 
SWAPCA.  the  NPS  and  U.S.  Forest 
Service,  owners  of  the  CPP,  and  EPA 
entered  into  a  negotiated  agreement  to 
establish  emission  limits  for  S02, 
oxides  of  nitrogen  (NOx),  and 
particulate  matter  with  an  aerodynamic 
diameter  of  less  than  10  micrometers 
(PM-10)  for  the  CPP.  The  SWAPCA, 
who  has  regulatory  authority  over  the 
CPP,  issued  the  CPP  a  Reasonably 
Available  Control  Technology  (RACT) 
order  under  state  law  that  contain  the 
negotiated  emission  limitations.  This 
RACT  Order  is  included  in  the  proposed 
1999  Visibility  SIP  revision. 

Both  SWAPCA  in  their  Technical 
Support  Document  for  the  RACT  Order 
and  EPA  Region  10  have  independently 
conducted  an  analysis  of  the  emission 
limits  in  the  RACT  Order  comparing 
them  against  what  would  have  been 
required  using  the  Clean  Air  Act 
definition  of  BART  and  EPA  BART 
guidelines.  Additional  details  on  this 
analyses  can  be  found  in  the  Technical 
Support  Document  in  the  docket  of  this 
action.  The  conclusion  of  both  analyses 
is  that  the  RACT  Order  emission  limits 
for  S02  and  PM-10  represent  BART. 
EPA  is  approving  these  emissions 
limitations  as  meeting  the  BART 
requirements  of  40  CFR  51.308(c)(4). 
Additionally,  while  the  NOx  emission 
limitation  may  have  represented  BART 
when  the  emission  limits  in  the  RACT 
Order  were  negotiated,  recent 
technology  advancements  have  been 
made.  EPA  cannot  now  say  that  the 
emission  limitations  in  the  SWAPCA 


RACT  Order  for  NOx  represent  BART. 
However  EPA  is  approving  the  emission 
limits  for  NOx  as  a  strengthening  of  the 
SIP  for  visibility  purposes. 

D.  Provisions  To  Revise  the  State's  Best 
Available  Retrofit  Technology  and  New 
Source  Review  Rules. 

The  proposed  1999  SIP  revision  also 
included  revised  BART  rules  (WAC 
173-400-151)  and  New  Source  Review 
(NSR)  (WAC  173-400-110.  112,  113,  & 
141).  Subsequent  to  the  submittal  in 
1999,  the  State  has  verbally  indicated 
that  new  rules  are  being  developed  and 
the  rules  in  this  submittal  will  soon  be 
obsolete.  Therefore  EPA  is  taking  no 
action  on  these  rules. 

V.  Response  to  Comments 

EPA  solicited  comments  on  the 
proposed  action  in  the  October  23,  2002, 
Federal  Register  document  (67  FR 
65077).  EPA  received  no  comments. 
Therefore,  there  is  no  response  to 
comments. 

VI.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  emy  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in'the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  NovembCT  9.  2000).  This 
action  also  does  not  have  Federalism 


implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
governihent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23.  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  Section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  nile  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  11,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
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not  affect  the  finality  of  this  rule  for  the 
piuposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Dated:  April  24,  2003. 
L.  John  lani, 

Regional  Administrator,  Region  10. 

■  Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED]    . 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 


Subpart  WW— Washington 

■  2.  Amend  §  52.2470  by  adding 
paragraph  (c)(82)  to  read  as  follows: 

§52.2470    Identification  of  plan. 

***** 

(c)  *  *  * 

(82)  On  November  5, 1999,  the  State 
of  Washington,  Department  of  Ecology 
submitted  a  revision  to  the  Visibility 
SIP.  EPA  approves  all  provisions  to  the 
November  5, 1999  Visibility  SIP 
revision  including,  but  not  limited  to 
the  1998  Smoke  Management  Plan,  and 
South  West  Air  Pollution  Control 
Agency,  Reasonably  Available  Control 
Technology  order  on  the  Centralia 
Power  plant.  EPA  is  taking  no  action  on 
Section  VIII.  Identification  and  Analysis 
for  Best  Available  Retrofit  Technology 
(BART)  and  Section  X,  New  Source 
Review,  of  the  November  5,  1999, 
Visibility  SIP  revision. 

(i)  Incorporation  by  reference. 

(A)  South  West  Air  Pollution  Control 
Agency  (SWAPCA)  regulatory  order, 
SWAPCA  97-205 7R1.  Regulatory  Order 


to  Establish  RACT  Limits  and  Order  of 
Approval.  Adopted  February  26.  1998. 
(B)  [Reserved] 

■  3.  Amend  §  52.2475  by  adding 
paragraph  (g)  to  read  as  follows: 

§  52.2475    Approval  of  plans. 

*         *         *       ~  *         * 

(g)  Visibility. 

(1)  EPA  approves  as  a  revision  to  the 
Washington  State  Implementation  Plan, 
the  November  5,  1999.  Visibilit>'  SIP 
revision,  except  that  EPA  is  taking  no 
action  on  Section  VIII.  Identification 
and  Analysis  for  Best  Available  Retrofit 
Technology  (BART),  and  Section  X. 
New  Source  Review  of  the  November  5, 
1999,  Visibility  SIP  revision. 

(2)  [Reserved] 

■  4.  In  §  52.2479,  the  table  is  amended  by 
revising  the  entries  under  Section  5  to     • 
read  as  follows: 

§  52.2479    Contents  of  ttte  Federally 
approved.  State  submitted  implementation 
plan. 
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BILLING  CODE  e560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2003-0159;  FRL-7309-5] 

Methoprene,  Watermelon  Mosaic 
Virus-2  Coat  Protein,  and  Zucchini 
Yellow  Mosaic  Virus  Coat  Protein; 
Final  Tolerance  Actions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


SUMIMARY:  EPA  is  amending  the  text  of 
the  exemption  from  the  requirement  of. 
a  tolerance  for  methoprene  and  is 
revoking  all  of  the  tolerances  for 
residues  for  methoprene  because  a 
recent  EPA  review  finds  that  no  harm  is 
expected  to  the  public  from  exposure  to 
residues  of  methoprene.  Therefore, 
these  tolerances  are  no  longer  needed 
and  their  associated  uses  are  covered  by 
tolerance  exemptions.  Also,  EPA  is 
revoking  the  exemptions  for  watermelon 
mosaic  virus-2  coat  protein,  and 
zucchini  yellow  mosaic  virus  coat 
protein  and  specific  portions  of  the  viral 
genetic  material  when  used  as  plant- 
incorporated  protectants  in  squash, 
because  these  exemptions  are  covered  in 


later  sections  of  40  CFR  part  180. 
Becaiise  methoprene's  35  tolerances  and 
the  2  exemptions  from  the  virus 
materials  were  previously  reassessed,- 
the  regulatory  actions  taken  in  this 
document  do  not  contribute  toward  the 
Agency's  tolerance  reassessment 
requirements  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA)  section 
408{q),  as  amended  by  the  Food  Quality 
Protection  Act  (FQPA)  of  1996.  By  law,' 
EPA  is  required  by  August  2006  to 
reassess  the  tolerances  in  existence  on 
August  2,  1996. 

DATES:  This  regulation  is  effective  June 
11,  2003.  Objections  and  requests  for  ' 
hearings,  identified  by  docket  ID 
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number  OPP-2003-0159,  must  be 
received  on  or  before  August  11,  2003. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  IV.  of 
the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Mandula,  Biopesticides  and 
Pollution  Prevention  Division  (751 IC), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave..  NW.. Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-7378;  e-mail  address: 
mandula.barbara@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  To  determine  whether 
you  or  your  business  may  be  affected  by 
this  action,  you  should  carefully 
examine  the  applicability  provisions  in 
Unit  ILA.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  ID  number 
OPP-2003-0159.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 


docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119. 
Crystal  Mall  «2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl 80  00. html,  a 
beta  site  currently  under  development. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

11.  Background 

A.  What  Action  is  the  Agency  Taking? 

In  the  Federal  Register  of  February 

12,  2003  (68  FR  7097)  (FRL-7288-7), 
EPA  issued  a  proposed  rule  to  amend 
the  exemption  expression  for 
methoprene  to  indicate  that  methoprene 
is  exempt  from  tolerances  when  used  on 
food  commodities  as  an  insect  larvicide, 
to  revoke  all  the  tolerances  for  residues 
of  methoprene  because  they  are  no 
longer  needed  to  protect  the  public,  and 
to  revoke  the  exemptions  for 
watermelon  mosaic  virus-2  coat  protein 
and  zucchini  yellow  mosaic  virus  coat 
protein  and  specific  portions  of  the  viral 
genetic  material  when  used  as  plant- 
incorporated  protectants  in  squash, 
because  these  exemptions  are  covered  in 
later  sections  of  40  CFR  part  180.  Also, 
the  February  12,  2003  proposal 
provided  a  60-day  comment  period 
which  invited  public  comment  for 
consideration  and  for  support  of 
tolerance  retention  under  FFDCA 
standards.  No  comments  were  received. 

On  August  1,  2002,  EPA  concluded 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  infants,  and  children  from 


aggregate  exposure  to  residues  of 
methoprene  based  on  its  review  and 
evaluation  of  available  information  and 
conservative  assumptions  that  assumed 
the  existence  of  a  broad-based  tolerance 
exemption;  i.e.,  that  methoprene  can  be 
used  on  all  crop  commodities.  In 
addition,  EPA  determined  that  all 
methoprene  tolerances  in  40  CFR 
180.359  and  its  exemption  in  §  180.1033 
were  considered  to  be  reassessed.  For 
reassessment  coiuiting  purposes,  the 
tolerance  for  the  cereal  grain  milled 
fractions  was  counted  as  two  to  reflect 
the  original  tolerances  found  previously 
in  40  CFR  185.4150  and  186.4150. 
Methoprene  is  being  granted  a  tolerance 
exemption  for  use  as  an  insect  larvicide 
on  all  food  commodities  based  on  the 
Agency's  safety  finding  which  supports 
tolerance  exemption.  The  tolerances 
revoked  by  this  final  rule  are  no  longer 
necessary  for  the  continued  use  of 
methoprene  as  a  pesticide.  A  copy  of 
EPA's  August  1,  2002  memo  is  available 
in  e-docket  OPP-2002-0274. 

EPA  is  aware  that  revocation  of  some 
of  the  methoprene  tolerances  leads  to  or 
continues  a  lack  of  harmonization  with 
some  of  the  existing  methoprene 
CODEX  maximum  residue  limits 
(MRLs).  For  egg,  the  EPA  tolerance  of 
0.1  ppm  is  being  revoked  while  the 
CODEX  MRL  remains  at  0.05 
milligrams/kilogram  (mg/kg).  For 
mushroom,  EPA's  tolerance  of  1.0  ppm 
is  being  revoked  while  the  CODEX  MRL 
remains  at  0.2  mg/kg.  For  peanut,  EPA's 
tolerance  of  2.0  ppm  is  being  revoked 
while  the  CODEX  MRL  remains  at  2  mg/ 
kg.  For  residues  of  methoprene  in  other 
food  commodities,  there  was  either  a 
tolerance  or  there  is  a  CODEX  MRL,  but 
not  both;  therefore,  a  lack  of 
harmonization  remains  for  residues  in 
these  other  food  commodities. 

EPA  is  revoking  the  methoprene 
tolerances  in  all  food  commodities 
because  a  thorough  risk  analysis  has 
shown  that  these  tolerances  are  not 
necessary  to  protect  human  health  or 
the  environment.  Risk  assessments  were 
performed  for  oral  exposure  for  acute, 
short-term,  intermediate-term,  amd 
chronic  exposures.  No  evidence  of  risk 
to  adults,  infants,  or  children  were 
found,  and  the  EPA  review  stated 
"There  are  no  concerns  for  chronic 
dietary  exposure."  Similarly,  the  review 
states  "There  are  no  concerns  for  any 
oral,  dermal,  or  inhalation  intermediate- 
term  exosures  to  methoprene."  The 
review  concludes,  "Based  on  its  review 
and  evaluation  of  the  available 
information,  EPA  concludes  that  there  is 
a  reasonable  certainty  that  no  harm  will 
result  to  the  general  population,  and  to 
infants  and  children,  from  aggregate 
exposure  to  residues  of  methoprene."  In 
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addition,  EPA's  risk  assessment  was 
based  on  conservative  assumptions,  that 
assumed  the  existence  of  the  tolerance 
exemption. 

Therefore,  EPA  is  amending  40  CFR 
180.1033  to  exempt  methoprene  from 
the  requirement  of  a  tolerance  by 
revising  the  commodities  from  "raw 
agricultural"  to  "food"  and  the  use  of 
control  from  "mosquito"  to  "insect" 
larvae.  Because  they  are  no  longer 
needed,  EPA  is  revoking  all  35 
tolerances  for  methoprene  in  40  CFR 
180.359,  including:  barley;  buckwheat; 
cattle,  fat;  cattle,  meat;  cattle,  meat 
byproducts;  cereal  grain  milled  fractions 
(except  flour  and  rice  hulls);  com 
(except  popcorn  and  sweetcorn);  egg; 
goat,  fat;  goat,  meat;  goat,  meat 
byproducts;  hog,  fat;  hog,  meat;  hog, 
meat  byproducts;  horse,  fat;  horse,  meat; 
horse,  meat  byproducts;  milk;  millet; 
mushroom;  oat;  peanut;  poultry',  fat; 
poultry,  meat;  poultry,  meat  byproducts; 
rice;  rice,  hulls;  rye;  sheep,  fat;  sheep, 
meat;  sheep,  meat  byproducts;  sorghum 
(milo);  and  wheat  in  §  180.359(a)(1),  and 
feed  supplement  tolerances  for  beef 
cattle  and  dairy  cattle  in  §  180.359(a)(2). 

On  July  9,  2002.  EPA  concluded  that 
exemptions  in  40  CFR  180.1132 
watermelon  mosaic  virus-2  coat  protein 
and  zucchini  yellow  mosaic  virus  coat 
protein,  and  the  genetic  material 
necessary  for  the  production  of  these 
proteins  in  or  on  summer  squash  were 
superseded  by  the  exemption  in  40  CFR 
180.1184  in  or  on  all  food  commodities. 
In  addition,  the  Agency  determined  that 
these  two  exemptions  were  considered 
to  be  reassessed.  Therefore,  EPA  is 
revoking  the  exemptions  in  40  CFR 
180.1132  because  they  are  no  longer 
needed.  This  final  rule  does  not  change 
availability  or  use  of  the  pesticides 
mentioned.  A  copy  of  the  July  9,  2002 
memo  is  in  the  docket  for  this  action. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

It  is  EPA's  general  practice  to  propose 
revocation  of  tolerances  forresidues  of 
pesticide  active  ingredients  on  crop  uses 
if  a  numerical  tolerance  is  being 
replaced  by  a  tolerance  exemption  for 
those  uses,  or  if  the  tolerance  statement 
is  redundant  or  has  been  superceded. 
EPA  also  proposes  revocation  of 
tolerances  for  which  FIFRA  registrations 
no  longer  exist.  EPA  has  historically 
been  concerned  that  retention  of 
tolerances  that  are  not  necessary  to 
cover  residues  in  or  on  legally  treated 
foods  may  encourage  misuse  of 
pesticides  within  the  United  States. 
Nonetheless,  EPA  will  establish  and 
maintain  tolerances  even  when 
corresponding  domestic  uses  are 
canceled  if  the  tolerances,  which  EPA 


refers  to  as  "import  tolerances,"  are 
necessary  to  allow  importation  into  the 
United  States  of  food  containing  such 
pesticide  residues.  However,  where 
there  are  no  imported  commodities  that 
require  these  import  tolerances,  the 
Agency  believes  it  is  appropriate  to 
revoke  tolerances  for  unregistered 
pesticides  in  order  to  prevent  potential 
misuse. 

C.  When  Do  These  Actions  Become  . 
Effective? 

The  actions  in  this  final  rule  are,    ~ 
effective  on  the  date  of  its  publication 
in  the  Federal  Register.  The  only  effect 
of  the  final  rule  will  be  to  remove 
redundancies  and  inconsistencies  in  40 
CFR  part  180.  No  person  or  entity  is 
expected  to  be  adversely  affected.  This 
final  rule  does  not  change  the  regulatory 
status  of  any  registered  products. 

D.  What  is  the  Contribution  to  Tolerance 
Reassessment? 

By  law,  EPA  is  required  by  August 
2006  to  reassess  the  tolerances  in 
existence  on  August  2, 1996.  As  of  May 
7,  2003,  EPA  has  reassessed  over  6,500 
tolerances.  In  this  final  rule,  EPA  is 
revoking  35  tolerances  and  2 
exemptions.  These  tolerances  and 
exemptions  were  previously  reassessed 
and  counted  as  described  in  Unit  II.A. 

III.  Are  There  Any  International  Trade 
Issues  Raised  by  this  Final  Action? 

EPA  is  working  to  ensure  that  the  U.S. 
tolerance  reassessment  program  under 
FQPA  does  not  disrupt  international 
trade.  EPA  considers  Codex  MRLs  in 
setting  U.S.  tolerances  and  in 
reassessing  them.  MRLs  are  established 
by  the  Codex  Committee  on  Pesticide 
Residues,  a  committee  within  the  Codex 
Alimentarius  Commission,  an 
international  organization  formed  to 
promote  the  coordination  of 
international  food  standards.  When 
possible,  EPA  seeks  to  harmonize  U.S. 
tolerances  with  Codex  MRLs.  EPA  may 
establish  a  tolerance  that  is  different 
from  a  Codex  MRL;  however,  FFDCA 
section  408(b)(4)  requires  that  EPA 
explain  in  a  Federal  Register  document 
the  reasons  for  departing  from  the 
Codex  level.  EPA's  effort  to  harmonize 
with  Codex  MRLs  is  summarized  in  the 
tolerance  reassessment  section  of 
individual  REDs.  The  U.S.  EPA  has 
developed  guidance  concerning 
submissions  for  import  tolerance 
support  (65  FR  35069,  June  1 ,  2000) 
(FRL-6559-3).  This  guidance  will  be 
made  available  to  interested  persons. 
Electronic  copies  are  available  on  the 
Internet  at  http://i\'ww.epa.gov/.  On  the 
Home  Page  s^ect  "Laws  and 
Regulations,"  then  select  "Regulations 


and  Proposed  Rules"  and  then  look  up 
the  entry  for  this  document  under 
"Federal  Register — Environmental 
Documents.  '  You  can  also  go  directly  to 
the  "Federal  Register"  listings  at  http:/ 
/wvs'w. epa.gov/fedrgstr/. 

TV.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA  • 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
f  FDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications. can  be  made. 
The  new"  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  of  FFDCA,  as  was  - 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA,  . 
you  must  identify  docket  ID  number 
bPP-2003-0159  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  musf  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  August  11,  2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific.provisions  in 
the  regulation  that  you  object  to.  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the    • 
objections  must  include  astatement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summarj'  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A^opy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
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confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave..  NW.,  Washington. 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04,  Crystal  Mall  #2,  1921 
Jefferson  Davis  Hwy..  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch.  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697.  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave..  NW.,  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  Ig  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  IV. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2003-0159.  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  {7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave..  NW., 
Washington,  DC:  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 


copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  "electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  .any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

V.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  revokes  tolerances 
established  under  section  408(d)  of  the 
FFDCA.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  this  type  of 
action  (i.e.,  a  tolerance  revocation  for 
which  extraordinary  circumstances  do 
not  exist)  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51 735, 
October  4,  1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (86  FR  28355,  May 
22.  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the     - 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  as  required  by 
Executive  Order  12898,  entitled  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations  (59  FR  7629, 
February  16.  1994);  or  OMB  review  or 
any  other  Agency  action  under 
Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 


Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Pursuant  to 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  the  Agency 
previously  assessed  whether  revocations 
of  tolerances  might  significantly  impact 
a  substantial  number  of  small  entities 
and  concluded  that,  as  a  general  matter, 
these  actions  do  not  impose  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  analysis 
was  published  on  December  17,  1997 
(62  FR  66020),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.  Taking  into 
account  this  analysis,  and  available 
information  concerning  the  pesticides 
listed  in  this  rule,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Specifically, 
the  pesticides  mentioned  in  this  rule 
have  tolerance  exemptions  and  will 
therefore  remain  available  after  this  rule 
becomes  effective.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires    „ 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule . 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
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with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  oh  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

VI.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirement?. 

Dated:  May  21.  2003.. 
lames  lones. 

Director.  Offirn  of  Pesticide  Programs. 

■  Therefore,  40 CFRchapter  I  is 
amended  as  follows:  , 

PART  180— (AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q},  346(a)  and 
371. 


§1 80.359  and  1 80.1 1 32    [Removed] 

■  2.  Sections  180.359  and  180.1132  are 
removed. 

■  3.  Section  180.1033  isrevised  to  read 
as  follows: 

§180.1033    Methoprene;  exemption  from 
the  requirement  of  a  tolerance. 

Methoprene  is  exempt  from  the 
requirement  of  a  tolerance  in  or  on  all 
food  commodities  when  used  to  control 
insect  larvae. 

(FR  Doc.  03-14330  Filed  6-10-03;  8:45  am) 
BiLUNG  CODE  6560-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

tFRL-7511-1  ] 

Utah:  Rnal  AuttKM-ization  of  State 
Hazardous  Waste  Management 
Program  Revision 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  Utah  applied  taEPA  for  Final 
authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  anc^  Recovery 
Act  (RCRA).  EPA  has  reached  a  final 
determination  that  these  changes  satisfy 
all  requirements  needed  to  qualify  for 
Final  authorization.  Thus,  with  resp>ect 
to  these  revisions,  EPA  is  granting  Final 
authorization  to  the  State  to  operate  its 
program  subject  to  the  limitations  on  its 
authority  retained  by  EPA  in  accordance 
with  RCRA,  including  the  Hazardous 
and  Solid  Waste  Amendments  (HSWA) 
of  1984. 

DATES:  Final  authorization  for  the 
revisions  to  Utah's  hazardous  waste 
management  program  will  become 
effective  June  11,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Kris 
Shurr,  8P-HW,  U.S.  EPA,  Region  VIII, 
999  18th  Street,  Suite  300,  Denver, 
Colorado  80202-2466.  phone  number: 
(303)  312-6139  or  e-mail: 
shurr.kris@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Why  Are  Revisions  to  State 
Programs  Necessary? 

States  which  have  received  Final 
authorization  from  EPA  under  RCRA 
section  3006(b),  42  U.S.C.  6926(b),  must 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
program.  As  the  Federal  program 
changes.  States  must  change  their 
programs  and  ask  EPA  to  authorize  the 


changes.  Changes  to  State  programs  may 
be  necessary  when  Federal  or  State 
statutory  or  regulator}'  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  States  must 
change  their  programs  because  of 
changes  to  EPA's  regulations  in  40  Code 
■  of  Federal  Regulations  (CFR)  parts  124, 
260  through  266,  268.  270.  273  and  279. 

Utah  initially  received  Final 
Authorization  on  October  10.  1984. 
effective  October  24,  1984  (49  FR  .39683) 
to  implement  its  base  hazardous  waste 
management  program.  Utah  received 
authorization  for  revisions  to  its 
program  on  Februar\'  21,  1989  (54  FR 
7417).  effective  March  7.  1989;  May  23. 
1991  (56  FR  23648)  arid  August  6.  1991 
(56  FR  37291),  both  effective  )ulv  22, 
1991;  May  15,  1992  (57  FR  20770), 
effective  julv  14,  1992;  February  12, 
1993  (58  fT?"8232)  and  "May  5,  1993  (58 
FR  26689),  both  effective  April  13.  1993; 
October  14,  1994  (59  FR  52084). 
effective  December  13,  1994:  Mav  20, 
1997  (62  FR  27501),  effective  July  21, 
1997;  January  13,  1999  (64  FR  02144), 
effective  March  15,  1999;  October  16, 
2000  (65  FR  61109),  effective  January 
16,  2001 ,  and  May  7,  2002  (67  FR 
30599),  effective  July  7,  2002. 

On  February  12.  2003,  Utah  submitted 
a  final  complete  program  revision 
application,  seeking  authorization  of 
additional  changes  to  its  program  in 
accordance  with  40  CFR  271.21.  On 
April  10,  2003,  EPA  published  both  an 
Immediate  Final  Rule  (68  FR  17556) 
granting  Utah  Final  authorization  for 
these  revisions  to  its  Federally- 
authorized  hazardous  waste  program, 
along  with  a  companion  Proposed  Rule 
announcing  EPA's  proposal  to  grant 
such  a  Final  authorization  (68  FR 
17577).  EPA  announced  in  both  notices 
that  the  Immediate  Final  Rule  and  the 
Proposed  Rule,  were  subject  to  a  thirty- 
day  public  comment  period.  The  public 
comment  period  ended  on  May  12, 
2003.  EPA  did  receive  identical  written 
comments  from  two  commenters  during 
the  public  comment  period.  Today's 
action  responds  to  the  comments  EPA 
received  and  publishes  EPA's  Final 
determination  granting  Utah  Final 
authorization  of  its  progreun  revisions. 
Further  background  on  EPA's 
Immediate  Final  Rule  and  its  tentative 
determination  to  grant  authorization  to 
Utah  for  its  program  revisions  appears 
in  the  aforementioned  Federal  Register 
notices.  The  issues  raised  by  the 
commenters  are  summarized  and 
responded  to  in  Item  B. 

B.  What  Were  the  Comments  and 
Responses  to  EPA's  Proposal? 

Both  commenters  challenged  Region 
VIII's  process  for  authorizing  revisions 
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to  Utah's  program  in  not  providing  for 
a  public  hearing,  which,  they  state,  is 
required  by  40  CFR  271.20.  EPA 
disagrees.  The  regulations  relied  upon 
by  the  commenters  apply  to  initial 
program  authorization,  and  not  program 
revision  authorizations.  Rather,  we  have 
proceeded  in  accordance  with  40  CFR 
271.21,  which  does  not  require  public 
hearings.  On  March  4,  1986,  at  51  FR 
07540.  EPA  promulgated  amendments 
to  40  CFR  271  21  that  eliminated  public 
hearing  requirements  for  program 
revisions.  In  this  March  4,  1986  Federal 
Register,  EPA  stated:  "As  discussed  in 
the  proposal,  the  new  procedures  do  not 
require  public  hearings  to  be  held  in 
conjunction  with  EPA's  authorization 
decisions.  Since  there  is  no  legal 
requirement  to  provide  for  hearings  on 
revision  decisions  and  little  public 
interest  has  been  shown  to  date  in 
attending  hearings  on  initial 
authorization  of  State  programs,  we 
think  the  opportunity  to  provide  written 
comments  is  adequate.  Only  one 
comment  was  received  on  the 
elimination  of  routine  public  hearings, 
and  that  comment  favored  the  rule 
change.  However,  while  the  regulatory 
requirement  is  deleted,  a  Regional 
Administrator,  in  his  discretion,  could 
decide  to  hold  a  hearing."  (51  FR 
07541). 

Consequently,  EPA  Region  VIII 
believes  it  adhered  to  the  governing 
regulations  regarding  opportunities  for 
public  hearings  during  the  EPA 
approval  process  for  State  program 
revisions.  We  also  believe,  that  due  to 
the  nature  and  limited  number  of 
comments  received,  the  opportunity  to 
provide  for  written  comments,  in  lieu  of 
a  public  hearing,  was  an  adequate 
process  to  obtain  public  comment. 

Both  commenters  shaied  a  concern 
about  the  "use  constituting  disposal" 
provisions  of  40  CFR  part  266,  subpart 
C.  They  appear  to  have  concerns  about 
the  provisions  of  Utah  regulations 
(which  incorporate  the  Federal  rules  by 
reference)  that  allow,  under  certain 
conditions,  "hazardous  wastes,"  like 
lime-based  slag,  to  be  used  as  a 
"fertilizer."  They  argue  that  Utah's 
statute  (like  RCRA)  does  not  allow  the 
land  application  of  hazardous  wastes 
(beneficial  or  not)  unless  it  occurs  at  a 
permitted  disposal  facility.  For  the 
reasons  set  forth  below,  EPA  disagrees. 
EPA's  regulations  accommodate  the 
proper  reuse,  recycling,  and  reclamation 
of  as  many  resources  destined  for 
disposal  as  possible,  while  regulating 
hazardous  wastes  and  hazardous  waste 
residuals  that  must  be  discarded.  EPA's 
regulations  at  40  CFR  part  266,  subpart 
C,  place  controls  on  the  management  of 
hazardous  wastes  before  such  wastes  are 


made  into  a  fertilizer.  Producing 
fertilizer  from  an  otherwise  hazardous 
waste  is  a  type  of  recycling  which,  in 
EPA's  regulations,  is  referred  to  as  "use 
constituting  disposal."  Rather  than 
prohibiting  the  use  of  waste-derived 
fertilizers,  EPA  promulgated  regulations 
to  require  that  hazardous  wastes  that  are 
going  to  be  made  into  fertilizers  be 
managed  in  accordance  with  all 
applicable  hazardous  waste 
management  requirements  until  the 
wastes  are  actually  made  into  a 
fertilizer.  With  regard  to  the  "use 
constituting  disposal"  provisions  of  40 
CFR  part  266,  subpart  C,  in  the  context 
of  fertilizer  applications,  these 
provisions  in  Utah's  program  were 
authorized  by  EPA  as  part  of  Utah's  first 
program  revision,  which  took  effect  on 
March  7,  1989 — over  fourteeii  years  ago. 
Utah's  rules  currently  incorporate  the 
Federal  rules  by  reference  making  them 
identical.  Utah's  current  revision 
application,  for  which  we  recently 
published  a  tentative  approval,  with  an 
opportunity  for  public  comment,  does 
not  include  any  regulatory  revisions  to 
40  CFR  part  266,  subpart  C.  Since  the 
comment  we  has  received  on  "use 
constituting  disposal"  is  not  part  of 
Utah's  most  recent  program  revision 
application,  we  believe  the  public 
comments  on«"use  constituting 
disposal"  are  not  within  the  scope  of 
this  Agency  action. 

Both  commenters  raised  concerns  that 
the  "Express  RCRA  Authorization" 
process  circumvents  the  requirements  qf 
40  CFR  271.7.  They  feel  that  the  use  of 
this  process  fails  to  identify  deficiencies 
in  the  State  program  and  does  not  allow 
the  State  to  have  regulations  that  are 
more  protective  than  the  Federal 
minimum  requirements. 

The  "Express  RCRA  Authorization" 
initiative  should  not  be  confused  with 
the  "Abbreviated  Authorization 
Revisions"  discussed  at  40  CFR 
271.21(h).  The  Abbreviated 
Authorization  Revision  process  is  an 
optional  process,  may  only  be  used 
under  limited  circumstances,  and  the 
prerequisite  provisions  must  be  listed  in 
40  CFR  271.21,  Table  1.  Any  change  to 
this  process  must  be  publicly  noticed 
and  opportunity  for  public  comment 
provided. 

The  "Express  RCRA  Authorization" 
initiative  is  only  a  restructuring  of  the 
components  submitted  by  the  State  in 
an  authorization  revision  application.  It 
was  designed  to  make  the  application 
process  more  efficient  and  less  resource 
intensive  for  the  States  and  EPA. 
Although  the  submittal  format  is 
significantly  different  from  what  was 
previously  used,  all  the  components 
required  by  40  CFR  271.21  (and  thus.  40 


CFR  271.7)  are  still  provided  in  the 
revision  application.  Since  there  was  no 
change  in  the  required  components,  a 
public  notice  and  public  comment 
period  was  not  reauired. 

An  Express  Autnorization  application 
now  requires  a  simplified  State  Attorney 
General's  statement  which  certifies  the 
State's  statutory  authority  along  with  a 
table  identifying  the  applicable  State 
statutes.  In  the  past,  the  State  Attorney 
General  had  to  submit  a  complex 
statutory  and  regulatory  statement  that 
could  obscure  the  State's  statutory 
Authority  and  often  duplicated  the  rule 
checklists  (which  are  still  provided  and 
used  as  a  tool  to  identify  the  State's  - 
equivalent  rules).  This  new  statement 
actually  makes  the  State's  statutory 
authority  more  apparent,  rather  than 
less,  while  maintaining  all  the 
requirements  of  40  CFR  271.7.  In 
addition  to  clarifying  the  State's 
statutory  authority,  the  new  format  also 
makes  it  more  apparent  to  the  Region 
where  the  State's  rules  are  different 
from  the  Federal  rules,  especially  those 
that  are  more  stringent  or  broader-in- 
scope,  thereby  reducing  the  time  to 
review  and  approve  a  revision 
application.  'The  Express  Authorization 
approach  does  not  restrict,  in  any  way, 
the  State's  ability  to  adopt  rules  that  are 
either  more  protective  of  human  health 
and  the  environment  or  broader  in 
scope  than  the  Federal  program.  Nor 
does  it  limit  the  requirement  for  EPA  to 
make  a  determination  that  the  State's 
rules  are  equivalent  and  no  less 
stringent  than  the  Federal  rules. 

Both  commenters  point  out  that 
Utah's  Solid  and  Hazardous  Waste  Act 
at  19-6-102(17)(b){iii)  exempts  certain 
wastes,  specifically:  fly  ash  waste, 
bottom  ash  waste,  slag  waste,  and  flue 
gas  emission  control  waste  generated 
primarily  for  the  combustion  of  coal  or 
other  fossil  fuels,  from  the  definition  of 
solid  waste  that  are  not  exempt  ftt)m  the 
Federal  definition  of  solid  waste  at  40 
CFR  261.4(b)(4).' 

An  authorization  review  generally 
compares  Federal  regulations  to  State 
regulations.  We  would  compare  a  State 
statute  to  a  Federal  regulation  only  if  the 
State  does  not  adopt  a  regulation  and 
uses  the  State  statute  as  its  equivalent 
provision.  In  addition,  the  review  of  a 
State  program  revision  focuses  on  the 
changes  identified  by  the  EPA-gdnerated 
checklist  (a  tool  used  by  both  the  State 
and  EPA  to  identify  all  required 
changes)  cuid  any  other  changes 
identified  by  the  State.  A  review  of  a 
State's  entire  program  is  conducted 
periodically  using  a  different  review 
process. 

Our  review  has  determined  that  Utah 
has  adopted  equivalent  rules  to  40  CFR 
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261.4(b)(4)  at  R315-2-4(b)(4)  where  it 
lists  "fly  ash  waste,  bottom  ash  waste, 
slag  waste,  and  flue  gas  emission  control 
waste  generated  primarily  for  the 
combustion  of  coal  or  other  fossil  fuels. 
*   *    *"  as  solid  wastes  which  are  not 
hazardous  wastes.  Since  neither  the 
federal  nor  state  rules  consider  these 
wastes  as  hazardous  wastes.  Utah's 
exclusion  in  its  Statutes  of  these  wastes 
from  the  definition  of  solid  waste  is  not 
within  the  scope  of  this  action. 

C.  What  Decisions  Have  We  Made  in 
This  Rule? 

Based  on  EPA's  response  to  public 
comments,  the  Agency  has  determined 
that  approval  of  Utah's  RCRA  program 
revisions  should  proceed.  EPA  has 
made  a  final  determination  that  Utah's 
application  to  revise  its  authorized 
program  meets  all  of  the  statutory  and 
regulatory  requirements  established  by 
RCRA.  Therefore,  we  grant  Utah  Final 
-  authorization  to  operate  its  hazardous 
waste  program  with  the  changes 
described  in  its  application  for  program 
revisions.  Utah  has  responsibility  for 
permitting  Treatment.  Storage,  and 
Disposal  Facilities  (TSDFs)  within  its 
borders  and  for  carrying  out  the  aspects 
of  the  RCRA  program  described  in  its 
application,  subject  to  the  limitations  of 
the  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA).  New 
Federal  requirements  and  prohibitions 
imposed  by  Federal  regulations  that 
EPA  adopts  under  the  authority  of 
HSWA  take  effect  in  authorized  States 
before  they  are  authorized  for  the 
requirements.  Thus,  EPA  will 
implement  any  such  HSWA 
requirements  and  prohibitions  in  Utah, 
including  issuing  HSWA  permits,, until 
the  State  is  granted  authorization  to  do 
so.  For  further  background  on  the  scope 
and  effect  of  today's  action  to  approve 
Utah's  RCRA  program  revisions,  please 
refer  to  the  preambles  of  EPA's  April  10, 
2003  Proposed  and  Immediate  Final 
Rules  at  68  FR  17577  and  68  FR  17556, 
respectively. 

D.  Administrative  Requirements 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
requirements  of  Executive  Order  12866 
(58  FR  51735.  October  4.  1993).  and 
therefore  this  action  is  not  subject  to 
review  by  OMB.  This  action  authorizes 
State  requirements  for  the  purpose  of 
RCRA  3006  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
State  law.  Accordingly,  1  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sma'll  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  action  authorizes 


pre-existing  requirements  under  State 
law  and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  State  law.  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4).  For 
the  same  reason,  this  action  also  does 
not  significantly  or  uniquely  affect  the 
communities  of  Tribal  governments,  as 
specified  by  Executive  Order  13175  (65 
FR  67249.  November  9.  2000).  This 
action  will  not  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132  (64 
FR  43255,  August  10.  1999),  because  it 
merely  authorizes  State  requirements  as 
part  of  the  State  RCRA  hazardous  waste 
program  without  altering  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  by 
RCRA.  This  action  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885. 
April  23, 1997),  because  it  is  not 
economically  significant  and  it  does  not 
make  decisions  based  on  environmental 
health  or  safety  risks.  This  rule  is  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001),  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

Under  RCRA  3006(b),  EPA  grants  a 
State's  application  for  authorization  as 
long  as  the  State  meets  the  criteria 
required  by  RCRA.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  State 
authorization  application,  to  require  the 
use  of  any  particular  voluntary 
consensus  standard  in  place  of  another 
standard  that  otherwise  satisfies  the 
requirements  of  RCRA.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7.  l996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859.  March  15.  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 


the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  document  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  in  the  Federal  Register.  A 
major  rule  cannot  take  effect  until  60 
days  after  it  is  published  in  the  Federal 
Register.  This  action  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2).  This 
action  will  be  effective  June  11 ,  2003. 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection , 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  waste.  Hazardous  waste 
transportation.  Incorporation  by 
reference,  Indian  lands. 
Intergovernmental  relations.  Penalties. 
Reporting  and  recordkeeping 
requirements. 

Authority:  This  action  is  issued  under  the" 
authority  of  sections  2002(a).  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a).  6926,  6974(b). 

Dated:  June  2.  2003.  "--- 

Rol>ert  E.  Roberts, 

Regional  Administrator.  Region  VIII. 

|FR  Doc.  0.3-14748  Filed  6-10-03:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  439 
[FRL-75ia-6] 
RIN  2040-AD85 

Partial  Withdrawal  of  Direct  Final  Rule; 
Effluent  Limitations  Guidelines, 
Pretreatment  Standards,  and  New 
Source  Performance  Standards  for  ttie 
Pharmaceutical  Manufacturing  Point 
Source  Category 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Partial  withdrawal  of  direct 
final  rule  and  revisions. 
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SUMMARY:  Because  EPA  received 
adverse  comment,  we  are  withdrawing 
certain  portions  of  the  direct  flnal  rule 
for  the  Effluent  Limitations  Guidelines, 
Pretreatment  Standards,  and  New 
Source  Performance  Standards  for  the 
Pharmaceutical  Manufacturing  Point 
Source  Category.  The  direct  final  rule 
published  on  March  13,  2003  (68  PR 
12265)  made  three  amendments  to  the 
final  regulations  published  on 
September  21,  1998  (63  PR  50424)  and 
non-substantive  editorial  and  format 
changes.  We  stated  in  the  direct  final 
rule  that  if  we  received  adverse 
comment  by  May  12,  2003,  we  would 
publish  a  timely  notice  of  withdrawal  in 
the  Federal  Register.  We  subsequently 
received  adverse  comment  on  the  direct 
final  rule.  We  will  address  that 
comment  in  a  subsequent  final  action 
based  on  the  parallel  proposal  also 
published  on  March  13,  2003  (68  PR 
12276).  As  stated  in  the  parallel 
proposal,  we  will  not  institute  a  second 
comment  period  on  this  action. 
DATES:  As  of  June  11.  2003.  EPA 
withdraws  amendments  to  §§439.17  (a) 
and  (b),  439.27(a)  and  (b),  439.37(a)  and 
(b),  and  439.47(a)  and  (b)  published  at 
68  PR  12265.  on  March  13,  2003. 
Revisions  to  the  introductory  text  and 
paragraph  (a)  of  §§439.17  and  439.37 
are  effective  on  June  11.  2003.  The 
remaining  provisions  published  on 
March  13,  2003  will  be  effective  on  June 
11,2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frank  Hund,  Engineering  and  Analysis 
Division  (4303T),  USEPA  Office  of 
Science  emd  Technology,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC.  20460;  telephone:  202-566-1027;  e- 
mail:  hund.frank@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
published  a  direct  final  rule  (68  FR 
12265)  and  parallel  proposed  rule  (68 
FR  12276)  on  March  13.  2003.  to  make 
minor  amendments  to  the  final  rule 
establishing  effluent  guidelines  and 
standards  for  the  Pharmaceutical 
Manufacturing  Point  Source  Category 
(40  CFR  part  439)  published  on 
September  21.  1998.  In  this  direct  final 
rule,  EPA  clarified  the  date  on  which  a 
discharger  subject  to  the  New  Source 
Performance  Standards  (NSPS)  and  the 
Pretreatment  Standards  for  New  Sources 
(PSNS)  would  be  subject  to  effluent 
limitations  and  pretreatment  standards 
established  in  the  1998  regulation.  In 
addition.  EPA  re-established  a 
minimum  concentration  for  the  monthly 
average  BODs  limitation  that  EPA 
inadvertently  omitted  from  the  Best 
Practicable  Control  Technology  (BPT) 
requirements  in  two  subcategories  of  the 
1998  regulation  and  corrected  an  error 


in  EPA's  pass-through  analysis  from  the 
1998  rule  by  deleting  methyl  Cellosolve 
(2-methoxyethanol)  from  the 
pretreatment  standards  in  two 
subcategories  and  from  Appendix  A, 
Table  2,  "Surrogate  Parameters  for 
Indirect  Dischargers."  Finally,  the 
Agency  made  other  non-substantive 
editorial  and  format  changes  such  as 
removing  redundancies,  and  adding 
definitions. 

The  partial  withdrawal  of  the  direct 
final  rule  involves  withdrawing 
language  in  (a)  and  (b)  from  §§439.17, 
439.27,  439.37.  and  439.47  of  the  direct 
final  rule  regarding  the  compliimce 
schedule  for  new  source  dischargers 
who  commenced  operations  after 
November  21.  1988  and  prior  to 
November  20.  1998.  Today's  action  also 
revises  the  introductory  text  and 
paragraph  (a)  in  §§439.17  and  439.37  to 
be  consistent  with  the  remaining 
amendments  of  the  direct  final  rule. 
EPA  has  received  comment  concerning 
the  applicability  of  the  10-year 
protection  period  provided  in  section 
306(d)  of  the  Clean  Water  Act  for  new 
source  facilities.  EPA  will  address  those 
comments  in  a  subsequent  final  action 
based  on  the  parallel  proposal.  The 
provisions  for  which  we  did  not  receive 
adverse  comment  will  become  effective 
on  June  11.  2003.  as  provided  in  the 
preamble  to  the  direct  final  rule. 

List  of  Subjects  in  40  CFR  Fart  439 

Environmental  protection.  Drugs. 
Reporting  and  recordkeeping 
requirements,  Waste  treatment  and 
disposal.  Water  pollution  control. 

Dated:  June  5.  2003. 
G.  Tracy  Mehan,  III, 

A.tsistant  Administrator.  Office  of  Water. 

■  For  reasons  set  out  in  the  preamble, 
part  439,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
followsi 

PART  439— PHARMACEUTICAL 
MANUFACTURING  POINT  SOURCE 
CATEGORY 

■  1.  The  authority  citation  for  part  439 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1311.  1314.  1316. 
1317.  1318,  1342  and  1.361. 

■  2 .  Section  4  39. 1 7  is  amended  by 
revising  the  introductory  text  and 
paragraph  (a)  to  read  as  follows: 

§  439. 1 7    Pretreatment  standards  for  n«w 
sources  (PSNS). 

Except  as  provided  in  40  CFR  403.7. 
any  new  source  subject  to  this  subpart 
must  achieve  the  same  standards  as 
specified  in  §439.16. 

(a)  Sources  that  discharge  to  a  POTW 
with  nitrification  capability  (defined  at 


§  439.2(i))  are  not  required  to  achieve 
the  pretreatment  standard  for  ammonia 

(as  N). 

***** 

■  3.  Section  439.37  is  amended  by 
revising  the  introductory  text  and 
paragraph  (a)  to  read  as  follows: 

§  439.37    Pretreatment  standards  for  new 
sources  (PSNS). 

Except  as  provided  in  40  CFR  403.7, 
any  new  source  subject  to  this  subpart 
must  achieve  the  same  standards  as 
specified  in  §  439.36. 

(a)  Sources  that  discharge  to  a  POTW 
with  nitrification  capability  (defined  at 
§439.2(i))  are  not  required  to  achieve 
the  pretreatment  standard  for  ammonia 
(as  N). 
***** 

(FR  Doc.  03-14744  Filed  6-10-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  712 
(OPPT-2002-0061;  FRL-7306-7] 

Preliminary  Assessment  Information 
Reporting;  Addition  of  Certain 
Chemicals 

AGENCY:  Environmental  Protection 

Agency-(EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  addresses  the 
request  of  the  Toxic  Substances  Control 
Act  (TSCA)  Interagency  Testing 
Committee  (ITC)  in  its  48"'  Report,  as 
modified  in  its  50"'  and  51'''  ITC 
Reports,  by  adding  benzenamine,  3- 
chloro-2,6-dinitro-N,N-dipropyl-4- 
(trifluoromethyl)-  to  the  TSCA  section 
8(a)  Preliminary  Assessment 
Information  Reporting  (PAIR)  rule.  It 
also  addresses  the  request  of  the  ITC  in  ■ 
its  50"'  Report  by  adding  stannane, 
dimethylbis[(l-oxoneodecyl)oxy]-; 
benzene,  l,3,5-tribromo-2-(2- 
propenyloxy)-;  and  1-triazene,  1.3- 
diphenyl-  to  the  PAIR  rule.  Finally,  it 
addresses  the  request  of  the  ITC  in  its 
51-'  Report  by  adding  43  vanadium 
compounds  to  the  PAIR  rule.  This  PAIR 
rule  will  require  manufacturers 
(including  importers)  of  these  47 
Chemical  Abstract  Service  (CAS)- 
numbered  chemicals  added  to  the  ITC's 
TSCA  section  4(e)  Priority  Testing  List 
to  submit  certain  production, 
importation,  use.  and  exposure-related 
information  to  EPA. 

DAT^:  This  final  rule  is  effective  on  July 
11.  2^. 

Any  person  who  believes  that  TSCA 
section  8(a)  reporting  required  by  this 
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rule  is  not  warranted,  should  promptly 
submit  to  EPA  on  or  before  June  25, 
2003,  detailed  reasons  for  that  belief. 

See  Unit  II.D.  of  the  SUPPLEMENTARY 
INFORMATION  concerning  the  submission 
date  for  those  manufacturers  required  to 
submit  PAIR  Forms. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Barbara 
Cunningham,  Director,  Environmental 
Assistance  Division  (7408M),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(202)  554-1404;  e-mail  address:  TSCA- 
HotIine@epa.gov. 

For  technical  information  contact 
Gerry  Brown,  Chemical  Control  Division 
(7405M),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001;  telephone 
number:  (202)  564-4780;  fax  number: 
(202)  564-4765;  e-mail  address: 
ccd.citb@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  manufacture  (defined 
by  statute  to  include  import)  any  of  the 
chemical  substances  that  are  listed  in 
§  712.30(d)  of  the  regulatory  text  portion 
of  this  document.  Entities  potentially 
affected  by  this  action  may  include,  but 
are  not  limited  to: 

•    Chemical  manufacturers 
(including  importers),  (NAICS  325, 
32411),  e.g.,  persons  who  manufacture 
(defined  by  statute  to  include  import) 
one  or  more  of  the  subject  chemical 
substances.  ^ 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  The  North 
American  Industrial  Classification 
System  (NAICS)  codes  have  been 
provided  to  assist  you  and  others  in 
determining  whether  this  action  might 
apply  to  certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  technical  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 


B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  hias  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPPT-2002-0061.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center,  Rm.  Bl02-Reading 
Room,  EPA  West,  1301  Constitution 
Ave.,  NW.,  Washington,  DC.  The  EPA 
Docket  Center  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  EPA 
Docket  Center  Reading  Room  telephone 
number  is  (202)  566-1744  and  the 
telephone  number  for  the  OPPT  Docket, 
which  is  located  in  EPA  Docket  Center, 
is  (202)  566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  712  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfr712_00.html,a 
beta  site  currently  under  development. 

Copies  of  the  PAIR  Form  are  also" 
available  electronically  from  the 
Chemical  Testing  and  Information 
Branch  Home  Page  on  the  Internet  at 
http://wwnv.epa.gov/opptintr/chemtest/ 
pairform.pdf . 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
$ystem,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
oi  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 


will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electroTiic  public  docket. 

For  public  commenters.  it  is 
important  to  note  that  EPA's  policy  is. 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
elecCronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whorti  Do  I  Submit   . 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
deliverj'/courier.  To  ensure  proper 
receipt  by  EPA.  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
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consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  conunent  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  conunent  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPPT-2002-0061. 
The  system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  oppt.ncic@epa.gov.  Attention: 
Docket  ID  Number  OPPT-2002-0061.  In 
contrast  to  EPA's  electronic  public 
docket,  EPA's  e-mail  system  is  not  an 
"anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly  to  the 
docket  without  going  through  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  automatically  captures  your  e- 
mail  address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 


submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Document  Control  Office  (7407M). 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  EPA  East  Bldg., 
Rm.  6428.  1201  Constitution  Ave.,  NfW.. 
Washington,  DC.  Attention:  Docket  ID 
Number  OPPT-2002-0061.  The  DCO  is 
open  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
DCO  is  (202)  564-8930. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  technical  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  yoiu' 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 


3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
this  final  rule  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document.  * 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

EPA  is  i^uing  a  final  TSCA  section 
8(a)  PAIR  rule  which  will  require 
manufacturers  (including  importers)  of 
47  CAS-numbered  chemicals  added  to 
the  ITC's  TSCA  section  4(e)  Priority 
Testing  List  to  submit  production  and 
exposure  reports.  The  regulatory  text  of 
this  rule  lists  the  47  chemicals  ihat  are 
being  added  to  the  PAIR  rule. 

B.  What  is  the  Agency's  Authority? 

EPA  promulgated  the  PAIR  nde  in  40 
CFR  part  712  under  TSCA  section  8(a) 
(15  U.S.C.  2607(a)).  This  model  T.SCA 
section  6(a)  rule  establishes  standard 
reporting  requirements  for 
manufacturers  (including  importers)  of 
the  chemicals  listed  in  the  rule  at 
§  712.30.  These  entities  are  required  to 
submit  a  one-time  report  on  general 
production/importation  volume,  end 
use,  and  exposure-related  information 
using  the  PAIR  Form  entitled 
Manufacturer's  Report-Preliminary 
Assessment  Information  (EPA  Form  No. 
7710-35).  EPA  uses  this  model  section 
8(a)  rule  to  quickly  gather  current 
information  on  chemicals. 

This  model  rule  provides  for  the 
automatic  addition  of  TSCA  section  4(e) 
Priority  Testing  List  chemicals. 
Whenever  EPA  announces  the  receipt  of 
an  ITC  report,  EPA  may,  at  the  same 
time  without  providing  notice  and 
opportunity  for  public  comment,  amend 
the  model  information-gathering  rule  by 
adding  the  recommended  (or 
designated)  chemicals.  The  amendment 
adding  these  chemicals  to  the  PAIR  rule 
is  effective  July  1 1 ,  2003. 

C.  What  Chemicals  are  to  be  Added  ? 

In  this  document,  EPA  is  adding  47 
chemicals  to  the  TSCA  section  8(a) 
PAIR  rule.  This  document  addresses  the 
request  of  the  ITC  in  its  48"'  Report  (Ref. 
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1),  as  modified  in  its  50"'  ITC  Report 
(Ref.  2)  and  51"'  ITC  Report  (Ref.  3),  by 
adding  benzenamine,  3-chloro-2,6- 
dinitro-N,N-dipropyl-4- 
(trifluoromethyl)-  (CAS  No.  29091-20- 
1)  to  the  PAIR  rule.This  document  also 
addresses  the  request  of  the  50"'  ITC 
Report  by  adding  staimane, 
dimethylbis((l-oxoneodecyl)oxy]-  (CAS 
No.  68928-76-7);  benzene,  1,3,5- 
tribromo-2-(2-propenyloxy)-  (CAS  No. 
3278-89-5);  and  1-triazene,  1,3- 
diphenyl-  (CAS  No.  136-35-6)  to  the 
PAIR  rule.  Finally,  this  document 
addresses  the  request  of  the  51'"  ITC 
Report  by  adding  43  vanadium 
compounds  which  are  listed  in  the 
amendment  to  §  712.30(e)  of  this 
document. 

D.  Who  Must  Report  Under  this  PAIR 
Rule? 

All  persons  who  manufactured 
(defined  by  statute  to  include  import) 
the  chemicals  identified  in  the 
regulatory  text  of  this  document  diuing 
their  latest  complete  corporate  fiscal 
year  must  submit  a  PAIR  Form  (EPA 
Form  No.  7710-35)  for  each  site  at 
which  they  manufactured  or  imported  a 
named  substance.  A  separate  form  must 
be  completed  for  each  substance  and 
submitted  to  the  Agency  as  specified  in 
§  712.28  no  later  than  September  9. 
2003.  Persons  who  have  previously  and 
voluntarily  submitted  a  PAIR  Form  to 
the  ITC  or  EPA  may  be  able  to  submit 
a  copy  of  the  original  report  to  EPA  or 
to  notify  EPA  by  letter  of  their  desire  to 
have  this  voluntary  submission 
accepted  in  lieu  of  a  current  data 
submission.  See  §  712.30(a)(3). 

Details  of  the  PAIR  reporting 
requirements,  including  the  basis  for 
exemptions,  are  provided  in  40  CFR  part 
712.  Copies  of  the  PAIR  Form  are 
available  from  the  Environmental 
Assistance  Division  at  the  address  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  Copies  of  the  PAIR  Form  are 
also  available  electronically  from  the 
Chemical  Testing  and  Information 
Branch  Home  Page  on  the  Internet  at 
http://www.epa.gov/opptintr/chemtest/ 
pairform.pdf . 

E.  How  is  a  Chemical  Substances 
Removed  From  the  PAIR  Rule? 

Any  person  who  believes  that  section 
8(a)  reporting  required  by  this  rule  is 
not  warranted,  should  promptly  submit 
to  EPA  on  or  before  June  25,  2003, 
detailed  reasons  for  that  belief.  EPA.  in 
its  discretion,  may  remove  the  substance 
firom  this  rule  (see  §  712.30(c)).  When 
withdrawing  a  chemical  from  the  PAIR 
rule,  EPA  will  publish  a  final  rule 
amending  the  PAIR  rule  in  the  Federal 
Register. 
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G.  Why  is  this  Action  Being  Issued  as  a 
Final  Rule? 

EPA  is  publishing  this  action  as  a 
final  rule  without  prior  notice  and  an 
opportunity  to  comment  because  the 
Agency  believes  that  providing  notice 
and  an  opportunity  to  conunent  is 
unnecessary.  As  discussed  in  Unit  III., 
whenever  EPA  announces  the  receipt  of 
an  ITC  report,  EPA  may,  at  the  same 
time  and  without  providing  notice  and 
opportunity  for  public  comment,  amend 
the  model  information-gathering  rule  by 
adding  the  recommended  (or 
designated)  chemicals.  EPA  finds, 
therefore,  that  there  is  "good  cause" 
under  section  553(b)(3)(B)  of  the 
Administrative  Procedure  Act  (APA)  (5 
U.S.C.  553  (b)(3)(B))  to  make  these 
amendments  without  prior  notice  and 
comment. 

H.  Economic  Analysis 

The  economic  analysis  for  the 
addition  of  the  47  chemicals  to  the 
TSCA  section  8(a)  PAIR  rule  is  entitled, 
"Economic  Analysis  for  the  Addition  of 
47  Chemical  Abstract  Service  fCAS)- 
numbered  Chemicals  Requested  to  be 
added  to  EPA's  Preliminary  Assessment 
Information  Reporting  (PAIR)  Rule  in 
the  48"',  50"',  and  51'''  Reports  of  the 
TSCA  Interagency  Testing  Committee" 
(Ref.  4).  Seven  of  the  47  chemicals  were 
located  in  EPA's  1998  Chemical  Update 
System  (CUS)  utilizing  the  ITC-supplied 
CAS  numbers,  yielding  6  companies 
producing  these  chemicals  at  7  sites. 
Because  the  threshold  for  reporting  to 
CUS  under  the  Inventory  Update  Rule  is 


10.000  lbs.,  and  the  threshold  for  PAIR 
reporting  is  500  kg  (1,100  lbs.),  and 
because  there  is  no  requirement  that 
inorganic  chemicals  be  reported  to  CUS 
(the  majority  of  the  vanadium 
compounds  are  inorganic).  EPA 
assumed  that  one  manufacturer  exists 
per  chemical  to  account  for  the 
possibility  that  there  may  be 
manufacturers  producing  PAIR- 
reportable  amounts  that  weren't 
captured  by  CUS.  But  EPA  has  no  way 
of  ascertaining  this,  a  fact  which 
highlights  the  need  for  PAIR  reporting 
on  these  chemicals.  Given  the 
assumptions  in  this  unit,  the  costs  and 
burden  associated  with  this  rule  are 
estimated  in  the  Economic  Analysis 
(Ref.  4)  to  be  the  following: 

Reporting  Costs  (dollars) 

47  reports  estimated  at  [cost]  per 
report  =  $1465.88 

Total  Cost  =  $61537.12 

Mean  cost  per  site/firm  =  $61537.12/ 
47  sites  =  S1465.88 
Reporting  Burden  (hours)  "  * 

Rule  familiarization:  7  hours/site  x  47 
sites  =329  hoiu'S 

Reporting:1001.3  hours 

Total  burden  hours  =  1330.3  hours 

Average  burden  per  site/firm  =  1330.3 
hours/37  sites  =  28.3  hours/site 
EPA  Costs  (dollars) 

It  is  estimated  that  the  annual  cost  to 
the  Federal  Government  will  be 
$10,226.11  (47  reports  x  $217.58).  plus 
0.0176  Full  Time  Equivalent  Employees 
(FTEs).  At  an  estimated  $91,873.60  per 
FTE,  the  total  of  0.1186  FTEs  will  cost 
EPA  $10,898.95  in  salaries,  bringing  the 
total  costs  to  the  Federal  Government  to 
$21,125.06  (i.e.,  $10,^26.11  + 
$10,898.95)  (Ref.  4). 

ni.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  actions  under 
"reCA  section  8(a)  related  to  the  PAIR 
rule  from  the  requirements  of  Executive 
Order  12866.  entitled  Regutatorv 
Planning  and  Review  (58  FR  51735, 
October4.  1993). 

B.  Paperwork  Reduction  Act 

Pursuant  to  the  Paperwork  Reduction 
Act  (PRA)  (44  U.S.C.  3501  et  seq.),  an 
Agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to.  a  collection  of  information  that  is 
subject  to  approval  under  the  PRA 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations,  after 
appearing  in  the  preamble  of  the  final 
rule,  are  listed  in  40  CFR  part  9.  and 
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included  on  the  related  collection 
insti'ument.  The  information  collection 
activities  related  to  this  action  have 
already  been  approved  by  OMB,  under 
OMB  control  number  2070-0054  (EPA 
ICR  No.  586)  for  PAIR  reporting.  This 
action  does  not  impose  any  burdens 
requiring  additional  OMB  approval.  The 
public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
be  1330.3  hours  (Ref.  4).  Of  that  total, 
an  estimated  329  hours  are  spent  in  an 
initial  review  of  the  rule,  and  the 
remaining  1001.3  hours  are  associated 
with  actual  reporting  activities  (Ref.  4). 
Because  this  rule  does  not  contain  any 
new  information  collection  activities, 
additional  review  and  approval  of  these 
activities  by  OMB  under  the  PRA  is  not 
necessary. 

C.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA)  and  the  Small  Business 
Enforcement  Fairness  Act  (SBREFA). 
EPA  is  required  to  consider  whether  a 
regulatory  action  will  have  a  significant 
adverse  impact  on  small  entities.  Both 
the  RFA  and  SBREFA  require  EPA  to 
determine  whether  a  rulemaking  may 
result  in  "significant  economic  impact 
on  requirements  of  the  rule  on  a 
substantial  number  of  small  entities." 
and  if  so.  to  tailor  the  requirements  of 
the  rule  to  mitigate  such  impacts,  while 
still  maintaining  a  high  level  of 
environmental  protection. 

The  small  business  size  standards 
promulgated  by  the  Small  Business 
Administration  (SBA)  (61  FR  3280. 
3289-3291.  January  31.  1996)  for 
chemical  manufacturers  are  based  solely 
on  the  number  of  employees,  with  a 
base  threshold  of  1 ,000  employees  for 
the  ultimate  corporate  parent,  under 
which  all  businesses  are  considered 
small.  Of  the  47  businesses  assumed  to 
be  affected  by  this  rule,  none  meet  this 
definition  of  small  business.  Thus,  EPA 
has  determined  that  this  rule  will  not 
impose  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Information  relating  to  this  EPA 
determination  is  included  in  the  docket 
for  this  rule  (OPPT-2002-0061).  Any 
comments  regarding  the  economic 
impacts  that  this  action  imposes  on 
small  entities  should  be  submitted  to 
the  Agency  at  any  time  after  June  11. 
2003  using  the  methods  discussed  in 
Unit  I.e. 

D.  Unfunded  Mandates  Reform  Act 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA). 
Public  Law  104-4.  EPA  has  determined 
that  this  rule  does  not  contain  a  Federal 
mandate  that  may  result  in  expenditures 
of  $100  million  or  more  for  State,  local, 


and  tribal  governments,  in  the  aggregate, 
or  the  private  sector  in  any  one  year.  In 
addition.  EPA  has  determined  that  this 
rule  will  not  significantly  or  uniquely 
affect  small  governments.  Accordingly, 
the  rule  is  not  subject  to  the 
requirements  of  UMRA  sections  202. 
203.  204,  or  205. 

E.  Executive  Order  13132:  Federalism 

This  action  will  not  have  a  substantial 
direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999). 

F.  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Based  on  EPA's  experience  with  past 
TSCA  section  8(a)  rulemakings.  State, 
local,  and  tribal  governments  have  not 
been  impacted  by  these  rulemakings, 
and  EPA  does  not  have  any  reasons  to 
believe  that  any  State,  local,  or  tribal 
government  will  be  impacted  by  this 
rulemaking.  As  a  result,  this  action  is 
not  subject  to  the  requirement  for  prior 
consultation  with  Indian  tribal 
governments  as  specified  in  Executive 
Order  13175,  entitled  Consultation  and 
Coordination  with  Indian  Tribal 
Governments  (65  FR  67249.  November 
6.  2000). 

G.  "Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045.  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (52  FR  19855.  April  23,  1997), 
does  not  apply  to  this  rule,  because  it  is 
not  "economically  significant"  as 
defined  under  Executive  Order  12866, 
and  does  not  concern  an  environmental 
health  or  safety  risk  that  may  have  a 
disproportionate  effect  on  children.  This 
rule  requires  the  reporting  of 
production,  importation,  use.  and 
exposure-related  information  to  EPA  by 
manufacturers  (including  importers)  of 
certain  chemicals  requested  by  the  ITC 
to  be  added  to  the  PAIR  rule  in  its  48"' 
ITC  Report  (Ref.  1).  in  its  50"'  ITC 
Report  (Ref.  2).  and  its  51-'  ITC  Report 
(Ref.  3). 

H.  Executive  Order  1321 1 :  Actions  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211.  entitled  Actions  that 
Significantly  Affect  Energy  Supply, 


Distribution,  or  Use  (66  FR  28355.  May 
22.  2001).  because  this  action  is  not 
expected  to  affect  energy  supply, 
distribution,  or  use. 

/.  National  Technology  Transfer  and 
Advancement  Act 

This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  .of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Section  12(d) 
of  NTTAA  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g..  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB. 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  EPA 
invites  public  comment  on  the  Agency's 
determination  that  this  regulatory  action 
does  not  require  the  consideration  of 
voluntary  consensus  standards. 

/.  Executive  Order  12898:  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations 

This  action  does  not  involve  special 
considerations  of  environmental  justice- 
related  issues  pursuant  to  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16, 
1994). 

K.  Executive  Order  12630: 
Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights 

EPA  has  complied  with  Executive 
Order  12630.  entitled  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights  (53  FR  8859,  March  15,  1988),  by 
examining  the  takings  implications  of 
this  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  Executive 
order. 

L.  Executive  Order  12988:  Civil  Justice 
Reform 

In  issuing  this  rule,  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
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errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct,  as 
required  by  section  3  of  Executive  Order 
12988,  entitled  Civil  Justice  Reform  (61 
FR  472^,  February  7,  1996). 

M.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 


the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  This  rul6  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  712 

Environmental  protection,  Chemicals, 
Hazardous  substances,  Health  and 
safety,  Reporting  and  recordkeeping 
requirements.    - 

Dated:  June  3,  2003. 

Charles  M.  Auer, 

Director.  Office  of  Pollution  Prevention  and 
Toxics. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 


PART  712— {AMENDED] 

■  1.  The  authority  citation  for  part  712 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2607(a). 

■  2.  In  §  712.30.  the  table  in  paragraph 
(d)  is  amended  by  adding  the  chemicals: 
"Benzenamine,  3-chloro-2,6-dinitro- 
N.N-dipropyl-4-(trifluoromethyl)-;" 
"stannane.  dimethylbis[(l- 
oxoneodecyl)oxy]-;"  'benzene,  1,3.5- 
tribromo-2-(2-propenyloxy)-;"  and  "1- 
triazene,  1,3-diphenyl-"  listed  in 
ascending  CAS  number  order  to  read  as 
follows: 


§712.30 
periods. 

*         * 

(d)     * 


Chemical  lists  and  reporting 


CAS  No. 

Substance 

Effective  date 

Reporting  dale 

136-35-6 

*  «                      •                      * 

1-Triazene,  1,3-diphenyl- 

*  •                      •                      • 

*  *                      * 

July  11.2003 

*  *                      * 

September  9.  2003 

3278-89-5 

Benzene,  1,3,5-tribromo-2-(2-propenyloxy)- 

July  11,  2003 

•                      *                      • 

July  11,  2003 

September  9,  2003 
September  9,  2003 

29091-20-1 

«           •           •           * 

Benzenamine,                3-chloro-2.6-dinitro-N,N-dipropyl-4- 
(trifluoromethyl)-. 

•                       •                      •                      • 

68928-76-7 

Stannane  dimethvlbisfn-oxoneodecvlkjxvl- 

July  11,2003 

•                      •                      * 

Seotemtjer  9  2003 

•           «           *           • 

■  3.  In  §  712.30.  the  table  in  paragraph  (e) 
is  amended  by  adding  in  alphabetical 


order  the  category  "Vanadium 
Compounds"  to  read  as  follows: 


§  71 2.30    Chemical  lists  and  reporting 
periods. 

***** 

(e)     *  *  * 


CAS  No. 


Substance 


Effective  date 


Reporting  date 


Vanadium  compounds: 

1314-34-7  

1314-62-1   

1686-22-2  

3153-26-2 

5588-84-1  

7440-62-2  

7632-51-1 

7718-98-1   

7727-18-6  .." 

7803-55-6  

10049-16-8  

10213-09-9  

10580-52-6  

11099-11-9 

11115-67-6  

11130-21-5  

12007-37-3  

12035-98-2  

12036-21-4  

12070-10-9  


Vanadium  oxide  (V203)  [Vanadium  trioxidej  

Vanadium  oxide  (V205)  [Vanadium  pentoxide]  .... 

Vanadium,  triethoxyoxo-,  (T-4)-  [Triethyl 
orthovanadatej. 

Vanadium,  oxobis  (2,4-pentanedioriato- 

.kappa.O,.l<appa.O')-,  (SP-5-21)-. 

Vanadium,  oxotris(2-propanolato)-,  (T-4)-  [Vana- 
dium triisopropoxide  oxide]. 

Vanadium  

Vanadium  chloride  (VCW),  (T-4)-  [Vanadium 
tetrachloride]. 

Vanadium  chloride  (VCI3)  [Vanadium  trichloride]  .. 
Vanadium,      frichlorooxo-,      (T-4)-      [Vanadium 

oxytrichloride]. 
Vanadate     (V031-),     ammonium.     [Ammonium 

metavanadate]. 
Vanadium  fluoride  (VF4)  [Vanadium  tetrafluoride] 

Vanadium,  dichlorooxo-  [Vanadyl  dichloride] 

Vanadium  chloride  (VCI2)  [Vanadium  dichloride]  .. 

Vanadium  oxide  [Polyvanadic  acid]  

Ammonium  vanadium  oxide ,, 

Vanadium  carbide 

Vanadium  boride  (VB2) 

Vanadium  oxide  (VO) 

Vanadium  oxide  (V02) 

Vanadium  cart}lde  (VC) 


July  11,  2003 
July  11,2003 
July  11,2003 

July  11,2003 

July  11,  2003 

July  11,2003 
July  11.2003 


July  1 1 .  2003 
July  11,2003 

July  11,2003 


September  9,  2003 
September  9.  2003 
Septemt>er  9,  2003 

September  9,  2003 

Septemtier  9,  2003 

September  9.  2003 
September  9  2003 


September  9,  2003 
September  9,  2003 

September  9.  2003 


July  11 

2003 

September  9,  2003 

July  11 

2003 

September  9,  2003 

July -11 

2003 

September  9.  2003 

July  1 1 

2003 

September  9,  2003 

July  1 1 

2003 

September  9.  2003 

July  1 1 

2003 

September  9.  2003 

July  1 1 

2003 

September  9,  2003 

July  11, 

2003 

September  9,  2003 

July  11 

2003 

September  9.  2003 

July  11, 

2003 

September  9,  2003 
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CAS  No. 


Substance 

Vanadium,  dichlorobis  (.eta.5-2,4-cyclopentadlen- 

1-yl)- 

Vanadium  sullide  (VS)  

Vanadium,  oxo(sulfato(2-)-  kappa. O]-, 

pentahydrate      [Vanadyl      sulfate      (VOS04), 

pentahydrate]. 
Vanadium  alloy,  base,  V.C.Fe  (Ferrovanadium)  ... 

Vanadium  bromide  (VBr3)  

Vanadium,  tris(2,4-pentanedionato- 

kappa.O,  kappa.O')-,     (OC-6-11)-     [Vanadium 

tris(acetylacetonate)]. 

Silver  vanadium  oxide  (AgV03) 

Sodium    vanadium    oxide    (Na4V207)    [Sodium 

pyrovanadate] 

Vanadate         (V031-).         sodium         [Sodium 

meta  vanadate). 
Sodium    vanadium    oxide    (Na3V04)    [Sodium 

orlhovanadate]. 
Vanadate      (V031-),      potassium      [Potassium 

metavanadate] 
Vanadium,        oxo(29H,31  H-ptittialocyaninato(2-)- 

'COM001 'kappa  N29,kappa.N30..kappa.N31. 

kappa  N32]-,  (SP-5-12)-. 

Bismutti  vanadium  oxide  (BiV04)  

Vanadium,  tris(2-methyl-1-propanolato)oxo-,  (T-4)- 

[Isobutyl  orthovanadate]. 

Vanadium  nitnde  (VN)  

Vanadium.     oxo[sulfato(2-)-. kappa.O]-     [Vanadyl 

sulfate) 

Vanadium  tiydroxide  oxide  (V(OH)20)  

Ammonium  sodium  vanadium  oxide 

Bismutti  vanadium  oxide 

Vanadium  hydroxide  oxide  phosptiate 

Vanadium        hydroxide        oxide        phosptiate 

(V6(OH)303(P04)7). 

Naphttienic  acids,  vanadium  salts  

Balsams,  copaiba,  sulfurized,  vanadium  salts 


Effective  date 

Reporting  date 

July  11.  2003 

September  9,  2003 

July  1 1 ,  2003 
July  11,2003 

September  9,  2003 
September  9,  2003 

July  1 1 ,  2003 

.     July  11,  2003 

July  1 1 ,  2003 

September  9,  2003 
September  9,  2003 
September  9,  2003 

July  11.  2003 
July  11.2003 

September  9,  2003 
September  9,  2003 

July  11.  2003 

September  9,  2003 

July  11,2003 

September  9,  2003 

July  11.2003 

September  9,  2003 

July  11,2003 

September  9,  2003 

July  11,2003 
July  11.2003 

September  9,  2003 
September  9,  2003 

July  11,2003 
July  11.2003 

September  9,  2003 
September  9.  2003 

July  11,  2003 
July  1 1 ,  2003 
July  1 1 ,  2003 
July  1 1 ,  2003 
July  11.2003 

September  9.  2003 
September  9,  2003 
September  9,  2003 
September  9,  2003 
September  9,  2003 

July  11.2003 
July  11,  2003 

September  9,  2003 
September  9,  2003 

12083-4a-6 

12166-27-7 
12439-96-2 

12604-58-9 
13470-26-3 
13476-99-8 

13497-94-4 
13517-26-5 

13718-26-6 
13721-39-6 
13769-43-2 
13930-88-6 

14059-33-7 
19120-62-a 

24646-85-3 
27774-13-6 

30486-37-4 
39455-80-6 
53801-77-7 
65232-89-5 
68130-18-7 

68815-09-8 
68990-29-4 


|FR  Doc.  03-14749  Filed  6-10-03;  8:45  am) 

BILLING  CODE  6S60-S0-S 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFH  Part  571 

[Docket  No.  NHTSA-03-1 5343] 
RIN  2127-AJ09 

Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Crash  Protection 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA); 
Department  of  Transportation. 
ACTION:  Correcting  amendment. 

SUMMARY:  This  rule  corrects  errors  in 
Figures  6a.  6b,  7.  8,  and  9  of  Federal 
Motor  Vehicle  Safety  Standard  No.  208. 
Occupant  crash  protection  {FMVSS  No. 
208).  These  Hgures  were  added  to  the 
standard  in  two  separate  and  unrelated 
rulemakings.  They  provide  instructions 


regarding  format  that  are  inconsistent 
with  the  requirements  in  the  regulatory 
text  of  the  standard.  This  document 
resolves  the  problem  by  removing  the 
inconsistent  instructions  from  the 
figures. 

DATES:  This  final  rule  is  effective  June 
11.2003. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

non-legal  issues,  you  may  contact  Lou 
Molino.  Office  of  Crashworthiness 
Standards.  Light  Duty  Vehicle  Division, 
NVS-112.  Telephone:  (202)  366-2264. 
Fax:  (202)  493-2739. 

For  legal  issues,  you  may  contact 
Rebecca  MacPherson,  Office  of  Chief 
Counsel,  NCC-20.  Telephone:  (202) 
366-2992.  Fax:  (202)  366-3820. 

You  may  send  mail  to  these  officials 
at  the  National  Highway  Traffic  Safety 
Administration.  400  Seventh  St..  SW.. 
Washington.  DC  20590. 
SUPPLEMENTARY  INFORMATION:  On  March 
19.  2001.  NHTSA  provided  Mr.  Todd 
Mitchell  of  ITW  Meyercord  with  a  letter 
of  legal  interpretation  stating  that  three 
of  four  warning  labels  specified  in 
FMVSS  No.  208  were  required  to  be 
outlined  with  black  horizontal  and 


vertical  lines.  This  interpretation  was 
based  on  the  figures  in  the  standard  for 
those  labels.  The  figures  depict  labels 
with  an  outline  and  contain  an 
instruction  specifying  the  color  of  the 
outline  ("Label  Outline.  Vertical  and 
Horizontal  Line  Black").  Based  on  the 
depiction  of  an  outline  and  on  the 
specification  of  a  color  for  the  outline, 
the  agency  concluded  that  an  outline  is 
required.  NHTSA  determined  that  the 
fourth  label  is  not  required  to  have  an 
outline  because  the  instructions  in  the 
figure  for  that  label  do  not  include  a 
color  specification  explicitly  referring  to 
an  "outline." ' 

On  May  2,  2001,  the  Alliance  of 
Automobile  Manufacturers  submitted  a 
letter  to  NHTSA  asking  the  agency  to 
reconsider  the  interpretation.  It  argued 
that  the  regulatory  text  of  the  standard 
neither  requires  conformity  with  the 
format  of  the  label  shown  in  the  figures 


'  NHTSA  determined  ttiat  the  laliels  depicted  in 
Figures  6a.  6b,  and  8  required  an  outline.  The  laliel 
depicted  in  Figure  6c  did  not.  Two  other  laliels, 
depicted  in  the  regulation  in  Figures  7  and  9,  were 
not  addressed.  However,  the  response  would  have 
l>een  the  same  as  the  agency  response  regarding 
Figures  6a,  6b,  and  8. 
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nor  requires  that  the  label  have  an 
outline. 

We  agree  with  the  Alliance  that  the 
standard  does  not  require  an  outline. 
Instead  of  simply  reversing  the  legal 
interpretation,  we  believe  it  is  more 
appropriate  to  resolve  the  matter  by 
issuing  a  correcting  amendment  to  the 
standard. 

On  August  6,  1996,  NHTSA  published 
in  the  Federal  Register  a  notice  of 
proposed  rulemaking  (NPRM)  (61  FR 
40784.  Docket  No.  NHTSA-97-2705) 
proposing  the  adoption  of  new, 
attention-getting  air  bag  warning  labels. 
The  regulatory  text  in  the  NPRM  simply 
stated  that  the  labels  "shall  conform  in 
size,  content,  color,  and  format"  to  the 
labels  shown  in  the  figures.  No  other 
requirements  regarding  label  size, 
content,  color  or  format  were  included 
in  the  regulatory  text.  Figures  6a 
through  8  depicted  the  messages  and,  if 
any,  pictogram  for  each  label.  The 
figures  also  contained  instructions 
specifying  color  and  size  of  each  label. ^ 

In  their  comments  on  the  NPRM, 
vehicle  manufacturers  requested  that 
only  the  content  of  the  iabels  be 
required  to  conform  to  the  figures. 

In  the  final  rule  (61  FR  60206,  NHTSA 
Docket  No.  NHTSA-97-2716,  November 
27,  1996),  NHTSA  agreed  there  was  no 
need  to  specify  either  the  arrangement 
of  the  information  on  the  labels  or  the 
shape  of  the  labels,  both  of  which  it 
characterized  as  formatting.  It  also 
determined  that  it  did  not  need  to 
specify  the  size  of  the  label  or  typeface, 
although  it  did  specify  minimum  areas 
for  the  message  text  and  pictogram. 

Accordingly,  the  agency  replaced  the 
proposed  requirement  in  the  regulatory 
text  that  labels  "shall  conform  in  size, 
content,  color,  and  format"  with  the 
figures  with  a  narrower  requirement  that 
labels  "shall  conform  in  content"  with 


2  NHTSA  ultimately  decided  against  adopting  one 
of  the  proposed  labels.  In  the  final  rule,  the  labels 
were  depicted  in  Figures  6a,  6b,  6c.  and  7. 


the  figures.  At  the  same  time,  it 
expanded  the  regulatory  text  by  adding 
requirements  that  restated  most,  but  not 
all,  of  the  color  instructions  in  the 
figures.  The  agency  also  deleted  the 
instructions  about  minimum  size  of  the 
labels. 

There  are  two  instructions  in  Figures 
6a  and  6b  and  one  instruction  in  Figure 
7  that  are  not  restated  in  any 
requirements  in  the  regidatory  text.  One 
is  a  format/color  instruction  about  a 
black  outline.  The  other  is  a  color 
instruction  about  using  red  for  bullets  in 
the  message  area.  Figure  7  contains  only 
the  format/color  instruction  about  the 
black  outline. 

The  presence  of  the  instructions 
creates  an  ambiguity  as  to  whether  the 
black  outline  instruction  and  the  red 
bullet  instruction  are  required 
components  of  the  standard.  The  labels 
proposed  in  the  NPRM  and  those 
adopted  in  the  final  rule  are  different. 
Accordingly,  it  is  not  possible  to  argue 
that  the  instruction  in  the  figures  that 
the  labels  be  outlined  with  horizontal 
and  vertical  black  lines  was  an 
inadvertent  remnant  of  the  proposed 
labels.  However,  there  is  nothing  in  the 
preamble  to  the  final  rule  to  suggest  that 
the  agency  intended  to  require  these 
format/color  instructions.  Rather,  as  the 
new  labels  went  through  various 
iterations  before  the  agency  decided  on 
a  final  version,  the  reference  was 
inadvertently  left  in  the  figures,  even 
though  the  agency  ultimately  decided 
not  to  specify  these  format  and  color 
instructions  in  the  regulatory  text.   . 

We  believe  that  these  instructions  in 
the  figures  are  more  akin  to  format  than 
to  content  and  were  not  specifically 
included  in  the  regulatory  text  because 
the  agency  did  not  wish  to  require  them. 
This  position  is  bolstered  by  the 
language  of  the  regulatory  text  in 
S4.5.1(b)(l)  which  states  that  the  labels 
shall  conform  in  content  with  the 
referenced  figures  and  meet  the 
requirements  listed  in  S4.5.1(b)(l)(i) 


through  S4.5.1{b)(l)(iv)  and  similar 
language  in  S4.5. 1(b)(2)  and  in 
S4.5. 1(e)(1)  and  S4.5.1(e)(2).  These 
requirements  include  the  limitations  on 
color  provided  in  the  figure 
instructions,  but  do  not  include  the 
instruction  regarding  an  outline  or 
bullets. 

Accordingly,  we  are  amending 
Figures  6a,  6b  and  7  of  FMVSS  No.  208 
to  remove  the  reference  to  a  black 
outline.  We  are  also  amending  Figures 
6a  and  6b  to  delete  the  reference  to  red 
bullets.  We  are  likewise  amending 
Figures  8  and  9.  Figure  8  was  based,  in 
large  part,  on  Figures  6a  and  6b.  Figure 
9  was  based  on  Figiu-e  7.  When  the 
advance  air  bag  final  rule  incorporating 
Figures  8  and  9  was  published  (65  FR 
30680,  Docket  No.  NHTSA-00-7013, 
May  12,  2000),  the  agency  had  already 
indicated  in  the  earlier  rollover  label 
rulemaking  that  it  did  not  believe  the 
outline  in  Figxu-es  6a,  6b  and  7  were 
required.  The  instruction  should  not 
have  been  included  in  Figures  8  and  9, 
since  we  made  no  findings  in  that 
rulemaking  that  our  previous  position 
was  incorrect. 

List  of  Subiects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

■  In  consideration  of  the  foregoing, 
NHTSA  amends  49  CFR  part  571  as 
follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

■  1.  The  authority  citation  for  Part  571  of 
Title  49  continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111.  30115. 
30117.  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

■  2.  Section  571.208  is  amended  by 
revising  Figures  6a,  6b,  7,  8,  and  9  to  read 
as  follows: 

8ILUNG  CODE  4910-59-P 
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Artwork  Black  With 
White  Background 

Circle  and  Line  Red 
With  White  Background 


Bottom  Text  Black  — 
White  Background 

Top  Text  and  Symbol 
Black  With  Yellow 
Background 


AWARNING 


DEATH  or  SERIOUS  INJURY  can  occur 

Children  12  and  under  can  be  killed  by  the  air  bag 
The  BACK  SEAT  is  the  SAFEST  place  tor  children 
NEVER  put  a  rear-tacing  child  seat  in  the  front 
Sit  as  far  back  as  possible  from  the  air  bag 
ALWAYS  use  SEAT  BELTS  and  CHILD  RESTRAINTS 


Figure  6a.  Sun  Visor  Label  Visible  when  Visor  is  in  Down 

Position. 


Artwork  Black  With 
White  Background 

Circle  and  Line  Red 
With  White  Background 


Bottom  Text  Black  — 
White  Background 

Top  Text  and  Symbol 
Black  With  Yellow 
Background 


AWARNING 


DEATH  or  SERIOUS  INJURY  can  occur 

ChiRlren  12  and  under  can  be  killed  by  the  air  bag 
The  BACK  SEAT  Is  the  SAFEST  place  for  children 
NEVER  put  a  rear-facing  child  seal  in  the  front  unless 
aif  bag  Is  oft 

Sit  as  far  back  as  possible  from  the  air  bag 
ALWAYS  use  SEAT  BELTS  and  CHILD  RESTRAINTS 


Figure  6b.  Sun  Visor  Label  Visible  when  Visor  is  in  Down 

Position. 
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Bottom  Text  Black 
With  White 
Background 

Top  Text  and  Symbol 
Black  With  Yellow 
Background 


AWARNING 


Children  Can  Be  KILLED  or  INJURED 
by  Passenger  Air  Bag 

The  back  seat  Is  the  safest  place  for  children  12  and  under. 
Make  sure  all  children  use  seat  belts  or  child  seats. 


Figure  7.  Removable  Label  on  Dash. 


Bottom  Text  and  Artwork  Black  with 
White  Background 


Top  Text  Black  with 
Yellow  Background 


AWARNING 


EVEN    WITH    ADVANCED    All    BAGS 


I  Children  can  be  seriously  injured  by  the  air  bag 

I  The  back  seat  is  the  safest  place  for  children 

I  Always  use  seat  belts  and  child  restraints 

See  owner's  manual  for  more  infomTation  about 
air  bags 


Figure  8.  Siin  Visor  Label  Visible  when  Visor  is  in 
Down  Position. 


L 


Bottom  Text  Black  with 
White  Background 


Top  Text  Black  with 
Yellow  Background 


This  Vehicle  is  Equipped  with 
Advanced  Air  Bags 


Even  with  Advanced  Air  Bags 

Children  can  be  killed  or  seriously  injured  by  the  air  bag. 

The  back  seat  Is  the  safest  place  for  children. 

Always  use  seat  belts  and  child  restraints. 

See  owner's  manual  for  more  inf6rmatk>n  about  air  bags. 


Figure  9.  Removable  Label  on  Dash. 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  mles  and  r^ulatlons.  The 
purpose  of  these  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-78-A0] 
RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-200,  -200C,  -300,  -400,  and 
-500  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  Boeing 
airplane  models,  that  would  have 
superseded  an  existing  AD  currently 
requiring  either  inspections  for 
discrepancies  of  the  fueling  float  switch 
wiring  in  the  center  fuel  tank  and 
follow-on  actions,  or  deactivation  of  the 
•  float  switch.  The  proposed  AD  would 
have  removed  the  option  to  deactivate 
the  float  switch  and  would  have 
required  repetitive  inspections  for 
discrepancies  of  the  float  switch  wiring 
and  various  other  actions.  This  new 
action  would  require  replacing  the  float 
switches  in  the  center  and  wing  fuel 
tanks  with  new,  improved  parts, 
installing  a  conduit  liner  system  in  the 
center  fuel  tank,  and  replacing  conduit 
assemblies  in  the  wing  fuel  tanks  with 
new  parts,  which  would  terminate  the 
existing  requirements.  For  certain 
airplanes,  this  new  action  also  would 
require  replacing  certain  existing 
sections  of  the  electrical  conduit  in  the 
center  fuel  tank  with  new  conduit.  This 
new  action  also  would  add  one 
additional  airplane  model  to  the 
applicability  and  remove  another.  These 
actions  are  necessary  to  prevent 
contamination  of  the  fueling  float 
switch  by  moisture  or  fuel,  and  chafing 
of  the  float  switch  wiring  against  the 
fuel  tank  conduit,  which  could  present 
an  ignition  source  inside  the  fuel  tank 


that  could  cause  a  fire  or  explosion. 
These  actions  are  intended  to  address 
the  identified  unsafe  condition. 

DATES:  Comments  must  be  received  by 
July  7,  2003. 

ADDRESSES:  Submit  comments  in 
•    triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
78-AD,  1601  Lind  Avenue,  S\N., 
Kenton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  99-NM-78-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicat«.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASQI  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group,  PD 
Box  3707,  Seattle,  Washington  98124- 
2207.  This  information  may  be 
excunined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sherry  Vevea,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  917-6514;  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited  ' 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  hy  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Conununications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 


•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  sepeuate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-78-AD.  '  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabUity  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-78-AD,  1601  Lind  Avenue, 
SW., Trenton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  737-100,  -200,  -300, 
-400,  and  -500  series  airplanes,  was 
published  as  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  April  28,  2000  (65  FR 
24889).  That  NPRM  proposed  to 
supersede  AD  99-05-12,  amendment 
39-11060  (64  FR  10213,  March  3,  1999). 
(A  correction  of  that  AD  was  published 
in  the  Federal  Register  on  March  9, 
1999  (64  FR  11533).)  That  proposal 
would  have  continued  to  require 
inspection  of  the  fueling  float  switch 
wiring  in  the  center  fuel  tank  to  detect 
discrepancies,  accomplishment  of 
corrective  actions,  and  installation  of 
double  Teflon  sleeving  over  the  wiring 
of  the  float  switch.  That  NPRM  would 
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have  eliminated  deactivation  of  the  float 
switch  as  an  option  for  complying  with 
the  existing  AD,  and  would  have 
required,  for  all  affected  airplanes, 
repetitive  inspections  of  the  float  switch 
wiring  to  detect  discrepancies, 
replacement  of  the  float  switch  and 
wiring  if  necessary,  and  replacement  of 
the  double  Teflon  sleeving.  For  certain 
airplanes,  that  NPRM  also  would  have 
added  a  new  requirement  for  inspection 
and  installation  of  partial  double  Teflon 
sleeving  in  a  certain  area.  That  NPRM 
was  prompted  by  a  report  indicating 
that  chafing  of  the  direct  current  (DC) 
powered  float  switch  wiring  insulation 
in  the  center  fuel  tank  occurred  on 
several  airplanes.  That  condition,  if  not 
corrected,  could  result  in  arcing  from 
the  wiring  to  the  in-tank  conduit,  which 
could  present  an  ignition  source  inside 
the  fuel  tank  and  result  in  consequent 
fire/explosion. 

In  the  preamble  to  AD  99-05-12,  we 
stated  that  the  actions  required  by  that 
AD  were  considered  "interim  action" 
and  that  we  were  considering  further 
rulemaking  action.  We  have  now 
determined  that  further  rulemaking 
action  is  indeed  necessary,  and  this 
supplemental  NPRM  follows  from  that 
determination. 

Actions  Since  Issuance  of  Previous 
Proposal 

Since  the  issuance  of  that  NPRM,  the 
FAA  has  reviewed  and  approved  Boeing 
Alert  Service  Bulletin  737-28A1141, 
Revision  1.  dated  December  19,  2002. 
That  service  bulletin  describes 
procedures  for  replacing  the  existing 
float  switches  with  new,  improved  float 
switches  and  installing  a  conduit  liner 
system  in  the  center  fuel  tanks,  and 
replacing  the  float  switches  and  conduit 
assemblies  with  new,  improved  float 
switches  and  conduit  assemblies  in  the 
wing  fuel  tanks.  The  new,  improved 
float  switches  are  more  resistant  to 
contamination  by  fuel  or  moisture,  and 
the  new  conduit  assemblies  for  the  float 
switch  eliminate  sharp  bends  within  the 
conduit  and  include  a  conduit  liner 
system  that  provides  added  protection 
.  against  chafing  of  the  float  switch 
wiring.  For  airplanes  on  which  the  float 
switch  for  the  center  fuel  tank  was 
deactivated  previously,  the  service 
bulletin  also  contains  procedures  for 
removal  of  placards  and  stencils 
associated  with  that  deactivation. 
Accomplishment  of  the  actions 
specified  iti  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Other  Relevant  Rulemaking 

We  have  previously  issued  AD  2002- 
26-18,  amendment  39-13006  (68  FR 


481,  January  6,  2003),  which  applies  to 
Boeing  Model  737-600,  -700,  -700C, 
-800,  and  -900  series  airplanes.  That 
AD  requires  replacement  of  the  existing 
fueling  float  switch  and  conduit 
assemblies  in  the  main  and  center  fuel 
tanks  with  new,  improved  assemblies. 
This  supplemental  NPRM  would  require 
similar  actions  for  Model  737-200, 
-200C,  -300,  ^00,  and  -500  series 
airplanes. 

Comments 

Due  consideration  has  been  given  to 
the  comments  received  in  response  to 
the  original  NPRM.  Certain  comments 
are  no  longer  relevant  because  of  the 
issuance  of  the  service  bulletin 
described  previously.  Certain  other 
comments  have  revealed  a  need  for 
clarification,  as  explained  below. 

Support  for  the  Original  NPRM 

Two  commenters  support  the  original 
NPRM. 

Request  To  Provide  Credit  for  Actions 
Accomplished  Previously 

One  commenter  requests  that  a 
statement  be  added  to  the  proposed  AD 
to  clarify. that  credit  is  given  for 
accomplishment  of  the  proposed  initial , 
inspection  and  replacement  prior  to  the 
effective  date  of  this  AIV 

Though  the  FAA  concurs  with  the 
commenter's  intent,  the  FAA  does  not 
concur  that  any  change  to  the 
supplemental  NPRM  is  necessary. 
Credit  for  actions  accomplished 
previously  is  given  by  means  of  the 
phrase  in  the  "Compliance"  section  of 
the  AD,  "Required  as  indicated,  imless 
accomplished  previously." 

Request  To  Provide  for  Airplanes 
Grounded  for  Extended  Period 

One  commenter  requests  that  the 
original  NPRM  be  revised  "to  be  written 
in  such  a  manner  (that)  would  not 
require  inspecting  airplanes  [that]  have 
been  grounded  for  an  extended  period, 
until  they  are  prepared  for  return  tp 
service." 

The  FAA  points  out  that  no  change  to 
the  supplemental  NPRM  is  necessary  to 
meet  the  intent  of  the  commenter's 
request.  Part  39.3  of  the  Federal 
Aviation  Regulations  (14  CFR  39.3) 
states  that,  "No  person  may  operate  a 
product  to  which  an  airworthiness 
directive  applies  except  in  accordance 
with  the  requirements  of  that 
airworthiness  directive."  This 
regulation  provides  relief  for  airplanes 
that  are  not  being  operated  because 
affected  airplanes  need  only  be  in 
compliance  prior  to  their  return  to 
service. 


Explanation  of  Change  Made  to 
Restatement  of  AD  99-05-12 

As  explained  in  the  original  NPRM^ 
paragraph  (a)  of  this  supplemental 
NPRM,  which  is  restated  from  AD  99- 
05-12,  states  that  the  paragraph  applies 
to  Model  737-200,  -300,  -400,  and  -500 
series  airplanes  having  line  numbers  1 
through  3108  inclusive.  Paragraph  (a)  of 
AD  99-05-12  did  not  specify  the  line 
numbers  aHected  by  that  paragraph.  The 
FAA  has  determined  that  airplanes 
having  line  numbers  3109  and 
subsequent  had  double  Teflon  sleeving 
installed  over  the  wiring  of  the  float 
switch  during  production.  Therefore,  it 
is  not  necessary  for  operators  of  these 
airplanes  to  accomplish  paragraph  (a)  of 
this  supplemental  NPRM. 

Explanation  of  Applicability  of 
Supplemental  NPRM 

Boeing  Model  737-200C  series 
airplanes  are  not  specifically  identified 
in  the  applicability  of  the  existing  AD  or 
the  original  NPRM.  However,  certain 
Model  737-200C  series  airplanes  are 
included  in  the  effectivity  listings  of 
Boeing  Alert  Service  Bulletins  737- 
28A1132  and  737-28A1141,  and  those 
airplanes  are  subject  to  the  actions 
specified  in  those  service  bulletins. 
Therefore,  for  Model  737-200C  series 
airplanes,  we  have  added  a  new 
paragraph  (f)  to  this  supplemental 
NPRM  to  require  accomplishment  of  the 
actions  required  by  paragraph  (b)  or  (c) 
of  this  AD  prior  to  the  accumulation  of 
30,000  flight  hours,  or  within  30  days 
after  the  effective  date  of  this  AD, 
whichever  is  later.  If  the  actions 
specified  in  paragraph  (b)  or  (c)  of  this 
AD  have  already  been  accomplished 
before  the  effective  date  of  the  AD,  no 
further  action  would  be  required  by 
paragraph  (f)  of  this  AD. 

Also,  Model  737-100  series  airplanes 
have  been  removed  from  the 
applicability  statement  of  this 
supplemental  NPRM.  These  airplanes 
are  not  affected  by  the  proposed  actions 
and  were  inadvertently  included  in  the 
original  NPRM. 

Explanation  of  Additional  Changes  to 
Original  NPRM 

We  have  changed  all  references  to 
"detailed  visual  inspection"  in  the 
original  NPRM  to  "detailed  inspection" 
in  this  supplemental  NPRM. 

Conclusion 

Since  certain  changes  described 
previously  expand  the  scope  of  the 
originally  proposed  rule,  we  have 
determined  that  it  is  necessary  to  reopen 
the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 
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Explanation  of  Proposed  Requirements 
of  Supplemental  NPRM 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  this  supplemental  NPRM 
proposes  to  supersede  AD  99-05-12  to 
continue  to  require  inspection  of  the 
fueling  float  switch  wiring  in  the  center 
fuel  tank  to  detect  discrepancies, 
accomplishment  of  corrective  actions, 
and  installation  of  double  Teflon 
sleeving  over  the  wiring  of  the  float 
switch.  The  supplemental  NPRM  would 
require  replacement  of  the  float 
switches  with  new,  improved  float   = 
switches  and  installation  of  a  conduit 
liner  system  in  the  center  fuel  tank,  and 
replacement  of  the  float  switches  and 
conduit  assemblies  with  new,  improved 
float  switches  and  conduit  assemblies  in 
the  wing  fuel  tanks.  This  replacement 
would  terminate  the  requirements  of  the 
existing  AD.  The  float  switch 
replacements  would  be  required  to  be 
done  in  accordance  with  Boeing  Alert 
Service  Bulletin  737-28A1141,  Revision 
1.  For  certain  airplanes,  the 
supplemental  NPRM  would  require 
replacement  of  certain  sections  of 
conduit  in  the  center  fuel  tank  with  new 
conduit,  in  accordance  with  Boeing 
Alert  Service  Bulletin  737-28A1132, 
Revision  2,  dated  June  17,  1999. 

Cost  Impact 

There  are  approximately  2.886  Model 
737-200.  -200C,  -300,  -400,  and  -500 
series  airplanes  of  the  affected  design  in 
the  worldwide  fleet.  The  FAA  estimates 
that  1,111  airplanes  of  U.S.  registry 
would  be  affected  by  this  supplemental 
NPRM. 

The  removal  and  inspection  of  the 
fueling  float  switch  in  the  center  fuel 
tank  and  installation  of  double  Teflon 
sleeving,  which  is  provided  as  one 
alternative  for  compliance  with  AD  99- 
05-12,  takes  approximately  18  work 
hours»per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  cost  approximately  $30 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  the  removal  and 
inspection  of  the  float  switch  and 
installation  of  double  Teflon  sleeving,  if 
accomplished,  is  estimated  to  be  $1,110 
per  airplane. 

The  deactivation  of  the  float  switch 
and  installation  of  "Caution"  signs  that 
are  provided  as  the  other  alternative  for 
compliance  with  AD  99-05-12,  takes 
approximately  3  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
deactivation  and  installation,  if 


accomplished,  is  estimated  to  be  $180 
per  airplane. 

The  new  replacement  of  float 
switches  and  installation  of  a  conduit 
liner  in  the  center  fuel  tank,  and  the 
replacement  of  float  switches  and 
conduit  assemblies  in  the  wing  fuel 
tanks,  that  are  proposed  in  this 
supplemental  NPRM  would  take 
approximately  62  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost  between 
$3,633  and  $5,061  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  replacement  is  estimated  to  be 
between  $7,353  and  $8,781  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact  <^ 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11060  (64  FR 
10213,  March  3, 1999),  corrected  at  64 
FR  11533,  March  9.  1999,  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

BOEING:  Docket  99-NM-78-AD.  Supersedes 
AD  99-05-12.  Amendment  39-11060. 
Applicability:  Model  737-200,  -200C. 
-300,  -400,  and  -500  series  airplanes;  on 
which  the  center  wing  tank*  are  activated; 
excluding  those  airplanes  equipped  with 
center  wing  tank  volumetric  topoff  systems, 
or  alternating  current  (AC)  powered  center 
tank  float  switches;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  thejjerformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (k)(l )  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  contamination  of  the  fueling 
float  switch  by  moisture  or  fuel,  and  chafing 
of  the  float  switch  wiring  against  the  fuel 
tank  conduit,  which  could  present  an 
ignition  source  inside  the  fuel  tank  that  could 
cause  a  fire  or  explosion,  accomplish  the 
following: 

Requirements  of  AD  99-05-12: 

Compliance  Time  for  Initial  Action 

(a)  For  Model  737-200.  -;300.  -400.  and 
— 500  series  airplanes  having  line  numbers 
(L/N)  1  through  3108  inclusive:  Prior  to  the 
accumulation  of  30.000  total  flight  hours,  or 
within  30  days  after  March  18.  1999  (the 
effective  dale  of  AD  99-05-12.  amendment 
39-11060).  whichever  occurs  later, 
accomplish  the  requirements  of  paragraph  (b) 
or(c)  of  this  AD. 
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Initial  Inspection:  Procedures 

(b)  Remove  the  fueling  float  switch  and 
wiring  from  the  center  fuel  tank  and  perform 
a  detailed  inspetrtion  of  the  float  switch 
wiring  to  detect  (lis<:repan(:ies  (i.e..  evidence 
of  electrical  an:ing.  exposure  of  the  copper 
conductor,  presence  or  scent  of  fuel  on  the 
electrical  wires,  or  worn  insulation),  in 
accordance  with  Part  1  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  7.17-28A1132.  dated 
December  2.  1998;  Revision  1.  dated  January 
15.  1999:  or  Revision  2.  dated  June  17.  1999. 
After  the  effective  date  of  this  AD.  only 
Revision  2  may  be  used.  Pay  particular 
attention  to  the  wire  bundle  where  it  passes 
through  the  wing  pylon  vapor  .seals  and 
under  the  wire  bundle  clamps. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  insptK:tion  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  svstem.  installation,  or 
assembly  to  dete<:t  damage,  failure,  or    . 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspe<:tor.  Inspection  aids  such  as  mirror, 
magni^ing  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Initial  Inspection:  Follow-On  Actions 

(1)  If  no  discrepancy  is  dete<:ted.  prior  to 
further  flight,  accomplish  either  paragraph 
(b)(l)(i)or(b)(l)(ii)ofthisAD. 

(i)  Measure  the  resistance  between  the 
wires  and  the  float  switch  housing,  in^ 
accordance  with  Boeing  Alert  Service 
Bulletin  737-28A1132.  dated  December  2. 
1998;  Revision  I.  dated  January  15, 1999;  or 
Revision  2,  dated  |une  17,  1999. 

(A)  If  the  resistance  is  less  than  200 
megohms,  prior  to  further  flight,  replace  the 
float  switch  and  wiring  with  a  new  float 
switch  and  wiring,  and  install  double  Teflon 
sleeving  over  the  wiring  of  the  float  switch, 
in  accordance  with  Boeing  Alert  Service 
Bulletin  737-28A1132,  dated  December  2, 
1998;  Revision  1,  dated  (anuary  15,  1999;  or 
Revision  2,  dated  [une  17,  1999;  or  replace 
the  float  switch  and  wiring  with  a  new, 
improved  float  switch  and  wiring  in 
accordance  with  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
737-28A1141,  Revision  1,  dated  December 
19,  2002.  After  the  effective  date  of  this  AD, 
only  a  new.  improved  float  switch  and  wiring 
(nay  be  installed.  If  a  replacement  float 
switch  and  wiring  are  not  available,  prior  to 
further  flight,  accomplish  the  requirements 
specified  in  paragraphs  (c)  and  (d)  of  this  AD. 

(B)  If  the  resistance  is  greater  than  or  equal 
to  200  megohms,  prior  to  further  flight,  blow 
dirt  out  of  the  conduit,  install  double  Teflon 
sleeving  over  the  wiring  of  the  float  switch. 
and  reinstall  the  existing  float  switch,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  737-28A1132.  dated  Dej:ember  2. 
1998;  Revision  1.  dated  January  15.  1999;  or 
Revision  2.  dated  June  17.  1999. 

(ii)  Replace  the  float  switch  and  wiring 
with  a  new  float  switch  and  wiring,  and 
install  double  Teflon  sleeving  over  the  wiring 
of  the  float  switch,  in  accordance  with 
Boeing  Alert  Service  Bulletin  737-28A1132, 
dated  IDecember  2.  1998;  Revision  1,  dated 


January  15,  1999;  or  Revision  2,  dated  June 
17,  1999;  or  replace  the  float  switch  and 
wiring  with  a  new.  improved  float  switch 
and  wiring  in  accordance  with  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  737-28A1141.  Revision  1. 
dated  December  19.  2002.  Alter  the  effective 
date  of  this  AD,  only  a  new.  improved  float 
switch  and  wiring  may  be  installed.  If  a 
replacement  float  switch  and  wiring  are  not 
available,  prior  to  further  flight,  accomplish 
the  requirements  specified  in  paragraphs  (c) 
and  (d)  of  this  AD. 

(2)  If  any  worn  insulation  is  detected,  and 
if  no  copper  conductor  is  exposed,  and  if  no 
evidence  of  arcing  is  detected;  accomplish 
the  requirements  specified  in  either 
paragraph  (b)(l)(i)  or  (bHUtii)  of  this  AD. 

(3)  If  any  electrical  arcing  or  exposed 
copper  conductor  is  detected,  prior  to  further 
flight,  accomplish  either  paragraph  (b)(3)(i) 
or(b)(3)(ii)ofthisAD. 

(i)  Replace  any  section  of  the  electrical 
conduit  where  the  arcing  occurred  with  a 
new  section,  in  accordance  with  Boeing  Alert 
Service  Bulletin  737-28A1132,  dated 
December  2,  1998;  Revision  1.  dated  January 
15,  1999;  or  Revision  2.  dated  June  17,  1999; 
and  auxunplish  the  requirements  specified  in 
paragraph  (b)(l){ii)  of  this  AD. 

(ii)  Perform  a  detailed  inspection  to  delect 
fuel  leaks  of  the  electrical  conduit,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  737-28A1132.  dated  Detrember  2. 
1998;  Revision  1.  dated  January  15,  1999:  or 
Revision  2.  dated  June  17,  1999. 

(A)  If  no  fuel  leak  is  detec;ted,  prior  to 
further  flight,  accomplish  the  requirements 
specified  in  paragraph  (b)(l)(ii)  of  this  AD. 
Repeat  the  inspection  required  by  paragraph 
(b)(3)(ii)  of  this  AD  thereafter  at  intervals  not 
to  exceed  1.500  flight  hours,  until  the 
replacement  required  by  paragraph 
(b)(3)(ii)(B)  of  this  AD  is  accomplished. 

(B)  If  any  fuel  leak  is  detected,  prior  to 
further  flight,  replace,  with  new  conduit,  any 
section  of  the  electrical  conduit  where  a  leak 
is  found,  in  accordance  with  Boeing  Alert 
Service  Bulletin  737-28A1132,  dated 
December  2,  1998;  Revision  1,  dated  January 
15,  1999;  or  Revision  2.  dated  June  17,  1999. 
Prior  to  further  flight  after  accomplishment  of 
the  replacement,  accomplish  the 
requirements  specified  in  paragraph  (b)(l)(ii) 
of  this  AD.  Accomplishment  of  electrical 
conduit  replacement  constitutes  terminating 
action  for  the  repetitive  inspection 
requirements  of  paragraph  (b)(3)(ii)(A)  of  this 
AD. 

(4)  If  any  presence  or  scent  of  fuel  on  the 
electrical  wires  is  detectecl,  prior  to  further 
flight,  locate  the  source  of  the  leak  and 
replace  the  damaged  conduit  with  a  new 
c:onduit,  in  accordance  with  the  alert  service 
bulletin;  and  arxomplish  the  requirements 
specified  in  either  paragraph  (b)(l)(i)  or 
(b)(l)(ii)  of  this  AD,  unless  accomplished 
previously  in  accordance  with  paragraph 
(b)(1),  (b)('2),  or  (b)(3)  of  this  AD. 

Deactivation  of  Float  Switch 

(c)  Accomplish  the  requirements  specified 
in  either  paragraph  (c)(1)  or  (c)(2)  of  this  AD. 
in  accordance  with  Part  2  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  737-28A11.32,  dated 


December  2. 1998;  Revision  1.  dated  January 
15.  1999;  or  Revision  2.  dated  June  17, 1999. 

(1)  Deactivate  the  center  tank  float  switch 
(I.e..  cut  the  two  wires  for  the  float  switch  at 
the  splic:es  on  the  front  spar  and  cap  and 
stow  the  four  wire  ends),  paint  a  "Caution" 
sign  that  shows  a  conservative  maximum  fuel 
capacity  for  the  center  tank  on  the  underside 
of  the  right-hand  wing  near  the  fueling 
station  door,  and  install  an  INOP  placard  on 
the  fueling  paneh 

(2)  Deactivate  the  center  tank  float  switch 
[i.e..  cut.  .stow,  and  splice  the  two  wires  for 
the  float  switch  at  the  splices  on  the  front 
spar),  and  paint  a  "Caution"  sign  that  shows 
a  conservative  maximum  fuel  capacity  for  the 
center  tank  on  the  underside  of  the  right- 
hand  wing  near  the  fueling  station  door. 

Deactivation  of  Float  Stiritch:  Additional 
Requirements 

(d)  For  airplanes  on  which  the 
requirements  specified  in  paragraph  (c)  of 
this  AD  have  been  accomplished: 
Accomplish  the  requirements  specified  in 
paragraphs  (d)(1),  (d)(2),  and  (d)(3)  of  this 
AD. 

(1)  Operators  must  ensure  that  airplane 
fueling  crews  are  properly  trained  in 
accordance  with  the  procedures  specified  in 
Boeing  Telex  M-7200-98-04486,  dated 
De<;ember  1,  1998,  or  procedures  approved 
bv  the  FAA.  This  one-time  training  must  be 
accomplished  prior  to  utilizing  the 
procedures  specified  in  paragraph  (d)(3)  of 
this  AD. 

(2)  Prior  to  fueling  the  airplane,  perform  a 
check  to  verify  that  the  fueling  panel  center    , 
tank  quantity  indicator  is  operative.  Repeat 
this  check  thereafter  prior  to  fueling  the 
airplane.  If  the  fueling  panel  center  tank 
quantity  indicator  is  not  operative,  prior  to 
hirther  flight,  replace  the  fueling  panel  center 
tank  quantity  indicator  with  a  serviceable 
part. 

(3)  One  of  the  two  manual  fueling 
procedures  for  the  center  fuel  tank  must  be 
used  for  each  fueling  occurrence,  in 
accordance  with  Boeing  Telex  M-7200-98- 
04486,  dated  December  1,  1998.  or  a  method 
approved  ty  the  FAA. 

Note  3:  For  the  purposes  of  this  AD.  the 
term  "the  FAA,"  is  defined  in  paragraph  (d) 
of  this  AD  as  "the  cognizant  Principal 
Maintenance  Inspector  (PMI)." 

Note  4:  Where  there  are  differences 
between  Boeing  Alert  .Service  Bulletin  737- 
28A1132  and  this  AD,  the  AD  prevails. 

Deactivation  of  Float  Switch:  Dispatch 

(e)  Dispatch  with  the  center  fuel  tank  float 
switch  deactivated,  in  accordance  with 
Boeing  Alert  Service  Bulletin  737-28A1132, 
dated  Det;ember  2.  1998;  Revision  1,  dated 
January  15,  1999:  or  Revision  2,  dated  June 
17,  1999;  is  allowed  until  replacement  float 
switches  and  wiring  are  available  for 
installation  or  until  the  compliance  time  for 
the  replacement  required  by  paragraph  (h)  of 
this  AD.  Where  there  are  differences  between 
the  Ma.ster  Minimum  Equipment  List 
(MMEL)  and  the  AD,  the  AD  prevails. 
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New  Requirements  of  this  AD 

Compliance  Time  for  Initial  Action  for 
Model  737-200C  Series  Airplanes 

(f)  For  Model  737-200C  series  airplanes 
having  L/Ns  1  through  3108  inclusive:  P'rior 
to  the  accumulation  of  30,000  total  flight 
hours,  or  within  30  days  after  the  effective 
date  of  this  AD,  whichever  occurs  later, 
accomplish  the  requirements  of  paragraph  (b) 
or  (c)  of  this  AD.  (If  the  actions  specified  in 
paragraph  (b)  or  (c)  of  this  AD  have  been 
accomplished  before  the  effective  date  of  this 
AD,  no  further  action  is  required  by  this 
paragraph.)  If  the  actions  required  by 
paragraph  (h)  of  this  AD  are  accomplished 

.  within  the  compliance  time  specified  in  this 
paragraph,  operators  are  not  required  to  do 
paragraph  (b)  or  (c)  of  this  AD. 

Replacement  of  Conduit 

(g)  For  airplanes  having  IVNs  1  through 
3108  inclusive,  on  which  the  inspection 
required  by  paragraph  (b)(3)(ii)  of  this  AD  has 
been  accomplished  prior  to  the  effective  date 
of  this  AD,  and  on  which  replacement  of 
conduit  specified  in  paragraph  {b)(3)(ii)(B) 
has  NOT  been  accomplished:  Within  1,500 
flight  hours  or  6  months  after  the  effective 
date  of  this  AD,  whichever  occurs  first, 
replace,  with  new  conduit,  any  section  of  the 
electrical  conduit  where  arcing  or  a  leak 
occurred,  in  accordance  with  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  737-28A1132,  Revision  2, 
dated  June  17, 1999.  Such  replacement  of  the 
conduit  constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of 
paragraph  (b)(3)(ii)(A)  of  this  AD. 

Replacement  of  Center  and  Wing  Tank  Float 
Switches 

(h)  Within  2  years  after  the  effective  date 
of  this  AD,  accomplish  paragraphs  (h)(1)  and 
(h)(2)  of  this  AD,  as  applicable.  Except  as 
provided  by  paragraph  (j)  of  this  AD, 
accomplishment  of  the  actions  in  paragraphs 
(h)(1)  and  (h)(2)  of  this  AD,  as  applicable, 
terminates  the  requirements  of  this  AD. 

(1)  For  all  airplanes:  In  the  center  fuel  tank, 
replace  the  existing  float  switches  with  new, 
improved  float  switches,  and  install  a 
conduit  liner  system;  and  in  the  wing  fuel 
tanks,  replace  the  existing  float  switches  and 
conduit  assemblies  with  new,  improved  float 
switches  and  conduit  assemblies  that  include 
a  liner  system  inside  the  conduit.  Do  these 
replacements  in  accordance  with  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  737-28A1141,  Revision  1, 
dated  December  19,  2002. 

(2)  For  airplanes  subject  to  the  repetitive 
inspections  required  by  paragraph 
(b)(3)(ii)(A)  of  this  AD,  on  which  the 
electrical  conduit  in  the  center  fuel  tank  has 
not  been  replaced  as  specified  in  paragraph 
(b)(3)(ii)(B)  or  (g)  of  this  AD:  Prior  to  or 
concurrently  with  the  replacement  of  the 
float  switch  in  the  center  fuel  tank  required 
by  paragraph  (h)(1)  of  this  AD,  replace,  with 
new  conduit,  any  section  of  the  center  fuel 
tank  electrical  conduit  where  arcing  or  a  leak 
occurred,  in  accordance  with  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  737-28A1132,  Revision  2, 
dated  June  17,  1999.  Such  replacement 
constitutes  terminating  action  for  the 


repetitive  inspection  requirements  of 
paragraph  (b)(3)(ii)(A)  of  this  AD. 

Credit  for  Previously  Accomplished  Actions 

(i)  Replacement  of  float  switches  and 
conduit  assemblies,  and  installations  of 
concfuit  liner  systems,  as  applicable, 
accomplished  before  the  effective  date  of  this 
AD  in  accordance  with  Boeing  Alert  Service 
Bulletin  737-28A1141,  dated  September  5, 
2002,  are  considered  acceptable  for 
compliance  with  the  corresponding  action 
specified  in  this  AD. 

Parts  Installation 

(j)  As  of  the  effective  date  of  this  AD,  no 
person  may  install  a  float  switch  having  part 
number  F8300-146  on  any  airplane. 

Alternative  Method  of  Compliance 

(k)(l)  An  alternative  method  of  compliance  ' 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
99-05-12,  amendment  39-11060,  are 
approved  as  alternative  methods  of 
compliance  with  the  corresponding 
requirements  of  this  AD. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(1)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. . 

Issued  in  Renton,  Washington,  on  June  5, 
2003. 

Kalene  C.  Yanamura. 

Acting  Manager,  Transport  Airplane  * 

Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-14666  Filed  6-10-03;  8:45  am] 
BILUNG  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-74-AD] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  and  MD-11F 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  iVfD- 
11  and  MD-llF  airplahes.  This 
proposal  would  require  a  one-time 
visual  inspection  of  the  circuit  breakers 
to  determine  if  discrepant  circuit 
breakers  are  installed,  and  corrective 
action  if  necessary.  This  action  is 
necessary  to  prevent  internal 
overheating  and  arcing  of  circuit 
breakers  and  airplane  wiring  due  to 
long-term  use  and  breakdown  of 
internal  components  of  the  circuit 
breakers,  which  could  result  in  smoke 
and  fire  in  the  flight  conipartment  and 
main  cabin.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 

DATES:  Comments  must  be  received  by 
July  28,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
74-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-74-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in . 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 

FORnjRTHER  INFORMATION  CONTACT: 
Natalie  Phan-Tran,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L.  FAA.  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562) 627-5343; 
fax  (562)  627-5210. 

SUPPLEMENTARY  INFORMATION: 
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Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

.    •  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
chapge  to  the  proposed  AD  is  being 
requested. 

•  Include  justiflcation  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-74-AD. "  The 
postcard  will  be  date  stam(>ed  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-74-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discuiwion 

As  part  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience  of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  incidents  of  smoke  and 
electrical  odor  in  the  flight  compartment 
and  cabin  area  of  McDonnell  Douglas 
Model  DC-9-81,  -82,  and  -83 
airplanes.  Investigation  revealed  that 
long-term  use  and  breakdown  of  the 


internal  components  of  circuit  breakers 
manufactured  by  Wood  Electric 
Corporation  or  Wood  Electric  Division 
of  Potter  Brumfield  Corporation 
contributed  to  internal  overheating  and 
arcing  of  the  circuit  breakers.  This 
condition,  if  not  corrected,  could  result 
in  smoke  and  fire  in  the  flight 
compartment  and  main  cabin. 

The  circuit  breakers  on  certain  Model 
MD-11  and  MD-llF  airplanes  may  be 
the  same  as  those  on  the  affected 
McDonnell  Douglas  Model  DC-9-81. 
-82,  and  -63  airplanes.  Therefore, 
these  models  may  be  subject  to  this 
same  unsafe  condition. 

Other  Related  Rulemaking 

The  FAA,  in  conjunction  with  Boeing 
and  operators  of  Model  MD-1 1  and 
MD-llF  airplanes,  has  reviewed  all 
aspects  of  the  service  history  of  those 
airplanes  to  identify  potential  unsafe 
conditions  and  to  take  appropriate 
corrective  actions.  This  proposed 
airworthiness  directive  (AD)  is  one  of  a 
series  of  corrective  actions  identified 
during  that  process.  We  have  previously 
issued  several  other  ADs  and  may 
consider  further  rulemaking  actions  to 
address  the  remaining  identified  unsafe 
conditions. 

Explanation  of  Relevant  Service 
information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  MDll- 
24A137,  Revision  01.  dated  March  11, 
2003  (the  original  issue  of  the  service 
bulletin  specified  installation  of 
incorrect  circuit  breakers  for  the  Wood 
Electric  circuit  breakers,  if  installed). 
Revision  01  of  the  service  bulletin 
describes  procedures  for  a  one-time 
visual  inspection  to  determine  if 
discrepant  circuit  breakers  are  installed 
(includes  circuit  breakers  manufactured 
by  Wood  Electric  and  Wood  Electric 
Division  of  Potter  Brumfield 
Corporations,  and  incorrect  circuit 
breakers  installed  per  Boeing  Alert 
Service  Bulletin  MD11-24A137,  dated 
February  28,  2002),  and  replacement  of 
any  discrepant  circuit  breaker  with  a 
new,  approved  circuit  breaker. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  Revision  01  of  the  service 


bulletin  described  previously,  except  as 
discussed  below. 

Difference  Between  This  Proposed  AD 
and  the  Service  Bulletin 

Although  the  service  bulletin 
recommends  that  inspection  be  done 
within  18  months  after  release  of  the 
service  bulletin,  this  AD  would  require 
a  compliance  time  of  within  24  months 
after  the  effective  date  of  the  proposed 
AD.  We  have  determined  that  the 
proposed  compliance  time  will  better 
accommodate  the  time  necessary  for 
affected  operators  to  schedule  the  work 
to  be  done  without  adversely  affecting 
safety,  and  will  allow  the  inspection  to 
be  performed  at  a  base  during  regularly 
scheduled  maintenance  where  special 
equipment  and  trained  maintenance 
personnel  will  be  available  if  necessary. 

Clarification  of  Compliance  Time  for 
Circuit  Breaker  Replacement 

We  have  confirmed  that  there  could 
be  a  parts  availability  problem  due  to 
the  fact  that  the  number  of  discrepant 
circuit  breakers  on  each  airplane  cannot 
be  determined  without  accomplishing 
the  proposed  inspection.  If  there  is  a 
large  number  of  suspect  circuit  breakers 
found  during  the  inspection,  there  may 
not  be  sufficient  parts  available  to  return 
the  airplane  to  service.  Therefore,  we 
have  determined  that  the  compliance 
time  for  replacement  of  affected  circuit 
breakers,  which  would  normally  be 
before  further  flight  after  discrepant 
circuit  breakers  are  found,  will  be  at  the 
next  scheduled  maintenance  visit,  but 
not  later  than  24  months  after  the 
effective  date  of  the  proposed  AD. 

Cost  Impact 

There  are  approximately  193 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
69  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  80  work 
hours  per  airplane  to  accomplish  the 
proposed  inspection  of  the  circuit 
breakers  (over  700  installed  on  each 
airplane),  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figiu^s,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$331,200,  or  $4,800  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
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These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gainaccess  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  goveriunent.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.  •   Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2002-NM-74- 
AD. 

Applicability:  Mode\  MD-11  and  MD-llF 
airplanes,  as  listed  in  Boeing  Alert  Service 
Bulletin  MD11-24A137,  Revision  01,  dated' 
March  11,  2003;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 


AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
thtf'effecf  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  internal  overheating  and  arcing 
of  circuit  breakers  and  airplane  wiring  due  to 
long-term  use  and  breakdown  of  internal 
components  of  the  circuit  breakers,  which 
could  result  in  smoke  and  fire  in  the  flight 
compartment  and  main  cabin,  accomplish 
the  following: 

Inspection  and  Replacement 

(a)  Within  24  months  after  the  effective 
date  of  this  AD:  Perform  a  one-time  general 
visual  inspection  of  the  circuit  breakers  to 
determine  if  discrepant  circuit  breakers  are 
installed  (includes  circuit  breakers 
manufactured  by  Wood  Electric  and  Wood 
Electric  Division  ofBrumfield  Potter 
Corporations,  and  incorrect  circuit  breakers 
installed  per  Boeing  Alert  Serviee  Bulletin 
MD11-24A137,  dated  February  28,  2002),  per 
Boeing  Alert  Service  Bulletin  MD11-24A137. 
Revision  01,  dated  March  11.  2003. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessar>'  to  enhance  visual 
access  to  all'exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked," 

(1)  If  no  discrepant  circuit  breaker  is  found: 
No  further  action  is  required  by  this 
paragraph. 

(2)  If  any  discrepant  circuit  breaker  is 
found:  At  the  next  scheduled  maintenance 
visit,  but  not  later  than  24  months  after  the 
effective  date  of  this  AD.  replace  the  circuit 
breaker  with  a  new,  approved  circuit  breaker, 
per  Revision  01  of  the  service  bulletin.    • 

Part  Installation 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install,  on  any  airplane,  a  circuit 
breaker  having  a  part  number  listed  in  the 
"Existing  Part  Number"  column  in  the  table 
specified  in  paragraph  2.C.2.,  of  Boeing  Alert 
Service  Bulletin  MD11-24A137,  Revision  01. 
dated  March  11,  2003. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 


FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any."  may  be 
obtained  from  the  Los -Angeles  ACO. 

Special  Flight  Permit 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished.  '    . 

Issued  in  Renton.  Washington,  on  June  5. 
2003. 

All  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
|FR  Doc.  03-14673  Filed  6-10-03';  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-103-AO] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  MD-90-30  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  * 
certain  McDoimell  Douglas  Model  MD- 
90-30  airplanes.  This  proposal  would 
require  a  one-time  general  visual 
inspection  of  the  circuit  breakers  to 
determine  if  discrepant  circuit  breakers 
are  installed, -and  Corrective  action  if 
necessary.  This  action  is  necessary  to 
prevent  internal  overheating  and  arcing 
of  circuit  breakers  and  airplane  wiring 
due  to  long-term  use  and  breakdown  of 
internal  components  of  the  circuit 
breakers,  which  could  result  in  smoke 
and  fire  in  the  flight  compartment  and 
main  cabin.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
July  28,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
103-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
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Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidavs.  Comments  may  be  submitted 
via  fax  to«(425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-103-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Data  and  Service 
Management.  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renlon,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FUfTTHER  INFORMATION  CONTACT: 
George  Mabuni,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5341; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  ju-e  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
'change  the  compliance  time  and  a 

request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  {e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 


environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contacA- 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-103-AD.  ' 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
2002-NM-103-AD,  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

As  part  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience  of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  incidents  of  smoke  and 
electrical  odor  in  the  flight  compartment 
and  cabin  area  of  McDonnell  Douglas 
Model  DC-9-81,  -82,  and  -83  airplanes. 
Investigation  revealed  that  long-term 
use  and  breakdown  of  the  internal 
components  of  circuit  breakers 
manufactured  by  Wood  Electric 
Corporation  or  Wood  Electric  Division 
of  Potter  Brumfield  Corporation 
contributed  to  internal  overheating  and 
arcing  of  the  circuit  breakers.  This 
condition,  if  not  corrected,  could  result 
in  smoke  and  fire  in  the  flight 
compartment  and  main  cabin. 

Although  no  Model  MD-90-30 
airplanes  were  delivered  with  circuit 
breakers  manufactured  by  Wood  Electric 
Corporation  or  Wood  Electric  Division 
of  Potter  Brumfield  Corporation,  they 
may  have  been  installed  during 
maintenance.  Therefore,  these  models 
may  be  subject  to  this  same  unsafe 
condition. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  MD90- 
24A081.  Revision  01,  dated  March  7, 
2003.  (The  original  issue  of  the  service 
bulletin  specified  installation  of 
incorrect  circuit  breakers  for  the  Wood 
Electric  circuit  breakers,  if  installed.) 
Revision  01  of  the  service  bulletin 
describes  procedures  for  a  one-time 


visual  inspection  to  determine  if 
discrepant  circuit  breakers  are  installed 
(includes  circuit  breakers  manufactured 
by  Wood  Electric  and  Wood  Electric 
Division  of  Potter  Brumfield 
Corporations,  and  incorrect  circuit 
breakers  installed  per  Boeing  Alert 
Service  Bulletin  MD9Q-24A081,  dated 
February  14.  2002),  and  replacement  of 
any  discrepant  circuit  breaker  with  a     . 
new,  approved  circuit  breaker. 
Accomplishment  of  the  actions 
specified  in  Revision  01  of  the  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been    ■ 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishinent  of  the  actions 
specified  in  Revision  01  of  the  service 
bulletin  described  previously. 

Changes  to  14  CFR  Part  39/Effect  on  the 
Proposed  AD 

On  July  10.  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997' July  22,  2002).  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  Because  we  have  now 
included  this  material  in  part  39,  we  no 
longer  need  to  include  it  in  each 
individual  AD. 

-  Cost  Impact 

There  are  approximately  126 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
21  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
vvould  take  approximately  20  work 
hours  per  airplane  to  accomplish  the 
proposed  inspection  of  the  circuit 
breakers  (over  700  installed  on  each 
airplane),  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these       j 
figures,  the  cost  impact  of  the  proposed 
*AD  on  U.S.  operators  is  estimated  to  be 
$25,200,  or  $1,200  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 


plaiming  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impair 

The  regulations  proposed  herein 
would  not  have  a  substan^al  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DQT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number- of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  tKe  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the      - 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVE^ 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2002-NM-103- 
AD. 

Applicability:  Model  MD-90-30  airplanes, 
as  listed  in  Boeing  Alert  Service  Bulletin 
MD90-24A081,  Revision  01,  dated  March  7. 
2003;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  internal  overheating  and  arcing 
of  circuit  breakers  and  airplane  wiring  due  to 
long-term  use  and  breakdown  of  internal 
components  of  the  circuit  breakers,  which 
could  result  in  smoke  and  fire  in  the  flight 
compartment  and  main  cabin,  accomplish 
the  following: 


Inspection  and  Replacement 

(a)  Within  18  months  after  the  effective 
date  of  this  AD:  Perform  a  one-time  general 
visual  inspection  of  the  circuit  breakers  to 
determine  if  discrepant  circuit  breakers  are 
installed  (includes  circuit  breakers 
manufactured  by  Wood  Electric  and  Wood 
Electric  Division  of  Brumfield  Potter 
Corporations,  and  incorrect  circuit  breakers 
installed  per  Boeing  Alert  Service  Bulletin 
MD90-24A081,  dated  February  14,  2002),  per 
Boeing  Alert  Service  Bulletin  MD90-24A081, 
Revision  01,  dated  March  7,  2003. 

Note  1:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  int^or  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure^r  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

(1)  If  no  discrepant  circuit  breaker  is  found: 
No  further  action  is  required  by  this 
paragraph. 

(2)  If  any  discrepant  circuit  breaker  is 
found:  Before  further  flight,  replace  the 
circuit  breaker  with  a  new,  approved  circuit 
breaker,  per  the  service  bulletin. 

Part  Installation 

(b)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  a  circuit  breaker 
manufactured  by  Wood  Electric  Corporation 
or  Wood  Electric  Division  of  Potter  Brumfield 
Corporation  on  any  airplane. 

Alternative  Methods  of  Compliance   . 

(c)  In  accordance  with  14  CFR  39.19,  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office,  FAA,  is  authorized  to  approve 
alternative  methods  of  compliance  for  this 
AD. 

Issued  in  Renton,  Washington,  on  June  5, 
2003. 

All  Bahrami. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  03-14674  Filed  6-10-03;  8:45  am] 
Bfl.UNG  CODE  4910-13-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  930 

[Docket  No.  0306041 45-31 4S-01] 

RIN  0646-AR16 

Coastal  Zone  Management  Act  Federal 
Consistency  Regulations 

AGENCY:  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM), 
National  Ocean  Service  (NOS).  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce  (DOC). 

ACTION:  Proposed  rule. 


SUMMARY:  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
proposes  to  revise  the  Federal 
Consistency  regulations  under  the 
Coastal  Zone  Management  Act  of  1972 
(CZMA).  NOAA  is  proposing  this  rule  to 
address  the  CZMA-related 
recommendations  of  the  Report  of  the 
National  Energy  Policy  Development 
Group  (Energy  Report)  as  described  in 
NOAA's  July  2,  2002,  Advanced  Notice 
of  Proposed  Rulemaking  (67  FR  44407- 
44410)  (ANPR).  This  proposed  rule 
seeks  to  make  Improvements  to  the 
Federal  Consistency  regulations  to 
clarify  some  sections  and  provide 
greater  transparency  and  predictability 
to  the  Federal  Consistency  regulations. 
DATES:  Comments  on  this  document 
must  be  received  by  July  11,  2003. 

ADDRESSES:  Please  send  comments  as  an 
attachment  to  em  email  in  either 
WordPerfect  or  MS  Word,  or  in  the  body 
of  an  email,  to 
CZMAFC.ProposedRule@noaa.gov. 

Address  all  comments  regarding  this 
notice  to  David  Kiaiser,  Federal 
Consistency  Coordinator,  Coastal 
Programs  Division,  Office  of  Ocean  and 
Coastal  Resource  Management,  NOAA, 
1305  East- West  Highway,  11th  Floor. 
Silver  Spring,  MD  20910.  Written 
comments  may  also  be  sent  to  this 
address. 

All  comments  received  by  the 
comment  deadline,  this  Federal 
Register  notice,  and  an  underline/ 
strikeout  version  of  the  sections  of  the 
regulations  proposed  to  be  revised  will 
be  posted  at  OCRMs  Federal 
Consistency  Web  page  at:  http:// 
coastalmanagement.noaa.gov/czm/ 
federal_consistency.html. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Kaiser,  Federal  Consistency 
Coordinator,  OCRM/NOAA,  301-713- 
3155  ext.  144,  david.kaiser@noaa.gov. 
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SUPPLEMENTARY  INFORMATION: 
I.  Background 

For  nearly  30  years  the  CZMA  has  met 
the  needs  of  coastal  States,  Great  Lake 
States  and  United  States  Trust 
Territories  and  Commonwealths 
(collectively  referred  to  as  "coastal 
States"  or  "States"),  Federal  agencies, 
industry  and  the  public  to  balance  the 
protection  of  coastal  resources  with 
coastal  development,  including  energy 
development.  When  States  develop  and 
amend  their  Coastal  Management 
Programs  (CMPs).  and  when  making 
coastal  management  decisions,  the 
CZMA  requires  the  States  to  adequately 
consider  the  national  interest  in  the 
CZMA  objectives  and  to  give  priority 
consideration  to  coastal  dependant  uses 
and  processes  for  facilities  related  to 
national  defense,  energy,  fisheries, 
recreation,  ports  and  transportation. 

States  have  collaborated  with  industry 
on  a  variety  of  energy  facilities, 
including  oil  and  gas  pipelines,  nuclear 
power  plants,  hydroelectric  facilities, 
and  alternative  energy  development. 
States  have  reviewed  and  approved 
thousands  of  offshore  oil  and  gas 
facilities  and  related  onshore  support 
facilities.  On  December  8,  2000,  NOAA 
issued  a  comprehensive  revision  to  the 
Federal  Consistency  regulations,  which 
reflected  substantial  effort  and 
participation  by  Federal  agencies. 
States,  industry,  and  the  public,  over  a 
five  year  period.  Given  this  recent 
broad-based  review,  NOAA  is  not  re- 
evaluating the  2000  final  rule,  rather  it 
is  making  improvements  to  address  the 
issues  raised  in  the  ANPR  and  to  make 
other  technical  modifications. 

In  February  2001,  the  Vice  President 
established  the  National  Energy  Policy 
Development  Group  to  bring  together 
business,  government,  local 
communities  and  citizens  to  promote  a 
dependable,  affordable,  and 
environmentally  sound  National  Energy 
Policy.  Vice-President  Cheney 
submitted  the  Energy  Report  to 
President  Bush  on  May  16,  2001. 

The  Energy  Report  contains  numerous 
recommendations  for  obtaining  a  long- 
term,  comprehensive  energy  strategy  to 
advance  new,  environmentally 
beneficial  technologies  to  increase 
energy  supplies  and  encourage  less 
polluting,  more  efficient  energy  use.  The 
CZMA  and  the  Outer  Continental  Shelf 
Lands  Act  (OCSLA).  a  statute 
administered  by  the  Minerals 
Management  Service  (MMS)  within  the 
Department  of  the  Interior  (Interior),  are 
specifically  mentioned.  The  Energy 
Report  found  that  the  effectiveness  of 
Commerce  and  Interior  programs  are 
"sometimes  lost  through  a  lack  of 


clearly  defined  requirements  and 
information  needs  from  federal  and  state 
entities,  as  well  as  uncertain  deadlines 
during  the  process."  To  address  these 
issues,  the  Energy  Report  recommended 
that  Commerce  and  Interior  "re-examine 
the  current  federal  legal  and  policy 
regime  (statutes,  regulations,  and 
Executive  Orders)  to  determine  if 
changes  are  needed  regarding  energy- 
related  activities  and  the.siting  of  energy 
facilities  in  the  coastal  zone  and  on  the 
Outer  Continental  Shelf  (OCS)."  Energy 
Report  at  5-7. 

In  July  2002.  NOAA  published  the    . 
ANPR  seeking  comments  on  whether 
improvements  could  be  made  to 
NOAA's  Federal  Consistency 
regulations.  This  proposed  rulemaking 
is  the  product  of  recommendations 
contained  in  the  Energy  Report  and 
comments  received  in  response  to  the 
ANPR. 

II.  History  of  the  CZMA  and  NOAA's 
Federal  Consistency  Regulations 

The  CZMA  was  enacted  in  1972  to 
encourage  States  to  be  proactive  in 
managing  natural  resources  for  their 
benefit  and  the  benefit  of  the  Nation. 
The  CZMA  recognizes  a  national 
interest  in  the  resources  of  the  coastal 
zone  and  in  the  balancing  of  competing 
uses  of  those  resources.  The  CZMA  is  a 
voluntary  program  for  States.  If  a  State 
elects  to  participate  it  must  develop  and 
implement  a  CMP  pursuant  to  Federal 
guidelines.  State  CMPs  are 
comprehensive  management  plans  that 
describe  the  uses  subject  to  the 
management  program,  the  authorities 
and  enforceable  policies  of  the 
management  program,  the  boundaries  of 
the  State's  coastal  zone,  the  organization 
of  the  management  program,  and  other 
State  coastal  management  concerns.  The 
State  CMPs  are  developed  with  the 
participation  of  Federal  agencies, 
industry,  other  interested  groups  and 
the  public.  Thirty-five  coastal  States  are 
eligible  to  participate.  Thirty-four  of  the 
eligible  States  have  federally  approved 
CMPs.  Illinois  is  not  currently 
participating. 

Once  NOAA  approves  a  State's  CMP,  _ 
then  the  CZMA  Federal  Consistency 
provision  applies.  Federal  Consistency 
is  a  limited  waiver  of  Federal 
supremacy  and  authority.  Federal 
agency  activities  that  have  coastal 
effects  must  be  consistent  to  the 
maximum  extent  practicable  with  the 
federally  approved  enforceable  policies 
of  the  State's  CMP.  In  addition,  non- 
Federal  applicants  for  Federal 
authorizations  and  funding  must  be 
fully  consistent  with  the  enforceable 
policies  of  State  CMPs.  The  Federal 
Consistency  provision  is  a  cornerstone 


of  the  CZMA  program  and  a  primary 
incentive  for  States  to  participate.  While 
States  have  negotiated  changes  to 
thousands  of  Federal  actions  over  the 
years.  States  have  concurred  with 
approximately  93%  of  all  Federal 
actions  reviewed. 

NOAA's  Federal  Consistency 
regulations,  first  promulgated  in  1979. 
^re  designed  to  provide  reliable 
procedures  and  predictability  to  the  - 
implementation  of  Federal  Consistency. 
In  general,  the  regulations  operate  well 
for  the  Federal  and  State  agencies  and 
permit  applicants  and  provide  a 
reasonable  interpretation  of  the  CZMA's 
broad  requirements.  When  Congress 
amended  the  CZMA  in  1990,  it 
specifically  endorsed  NOAA's 
consistency  regulations  and 
interpretation  of  the  CZMA.  However, 
changes  to  the  CZMA  in  1990  and  1996 
also  necessitated  revisions  to  the 
regulations. 

In  late  1996,  OCRM  began  a  process 
to  revise  the  regulations  by  informally 
consulting  and  collaborating  with 
Federal  agencies.  States,  industry. 
Congress,  and  other  interested  parties. 
NOAA  submitted  two  sets  of  draft  rules 
to  States.  Federal  agencies  and  others 
for  comments  and  produced  written 
responses  to  comments  to  each  draft, 
and  then  issued  a  proposed  rule  in  April 
2000.  NOAA  published  a  final  rule  on 
December  8.  2000.  which  became 
effective  on  January  8.  2001. 

Most  of  the  changes  in  the  revised 
regulations  were  dictated  by  changes  in 
the  CZMA  or  by  specific  statements  in 
the  accompanying  legislative  history. 
For  instance,  the  new  regulations  added 
language  concerning  the  scope  of  the 
Federal  Consistency  "effects  test."  Prior 
to  the  1990  amendments.  Federal 
agency  activities  "directly  affecting"  the 
coastal  zone  were  subject  to  Federal 
Consistency.  The  amendments 
broadened  this  language  by  dropping 
the  word/'directly"  to  include  actions 
with  "effects"  on  any  land  or  water  use 
or  natural  resource  of  the  coastal  zone. 
Other  changes  in  the  2000  final  rule 
improved  and  clarified  procedural 
processes  based  on  long-standing 
interpretive  practice  by  NOAA. 

in.  The  Role  of  the  CZMA  in  OCS 
Energy  Development 

The  CZMA  and  the  OCSLA  interact 
both  by  explicit  cross-reference  in  the 
statutes  and  through  their  regulatory 
implementation.  Both  statutes  mandate 
State  review  of  OCS  oil  and  gas 
Exploration  Plans  (EP's)  and 
Development  and  Production  Plans 
(DPP's).  Both  statutes  and  their 
corresponding  regulations  provide  a 
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compatible  and  interr^ated  process  for 
States  to  review  EP's  and  DPP's. 

When  MMS  offers  an  OCS  lease  sale, 
it  is  considered  a  Federal  agency 
activity.  If  MMS  determines  that  the 
lease  sale  will  have  reasonably 
foreseeable  coastal  effects,  then  MMS 
provides  a  CZMA  consistency 
determination  to  the  affected  State(s) 
stating  whether  the  lease  sale  is 
"consistent  to  the  maximum  extent 
practicable"  with  the  enforceable 
policies  of  the  State's  CMP.  If  the  State 
objects.  MMS  may  still  proceed  with  the 
lease  sale  if  MMS' "administrative  record 
and  the  OCSLA  shows  that  it  is  fully 
consistent  or  consistent  to  the  maximum 
extent  practicable. 

The  CZMA  requires  that  when  a 
lessee  seeks  MMS  approval  for  its  EP  or 
DPP,  the  lessee  must  certify  to  the 
affected  State(s)  that  the  activities 
authorized  by  the  licenses  or  permits 
described  in  the  plans  are  fully 
consistent  with  the  enforceable  policies 
of  the  State's  CMP.  If  the  State  objects 
to  the  consistency  certification,  then 
MMS  is  prohibited  from  approving  the 
license  or  permits  described  in  detail  in 
the  EP  or  DPP.  The  lessee  may  appeal 
to  the  Secretary  of  Commerce  to 
override  the  State  objection  and  allow 
MMS  to  issue  its  approvals  described  in 
the  plan.  When  deciding  an  appeal,  the 
Secretary,  among  other  elements, 
balances  the  national.intecest  in  energy 
development  against  adverse  effects  on 
coastal  resources  and  coastal  uses. 

The  CZMA  and  NOAA's  regulations 
ensure  that  the  national  interest  in  the 
CZMA  objectives  are  furthered.  These 
safeguards  are  discussed  below  using 
OCS  oil  and  gas  activities  to  illustrate. 

The  "Effects  Test."  As  discussed 
above.  Federal  Consistency  review  is 
triggered  only  when  a  Federal  action  has 
reasonably  foreseeable  coastal  effects, 
referred  to  as  the  "effects  test." 
Consistency  does  NOT  apply  to  every 
action  or  authorization  of  a  Federal 
agency,  or  of  a  non-Federal  applicant  for 
Federal  authorizations. 

For  OCS  oil  and  gas  lease  sales,  MMS 
determines  if  coastal  effects  are 
reasonably  foreseeable  and  provides 
affected  States  with  a  Consistency 
Determination.  For  example,  MMS  has 
established  the  Eastern  Planning. 
Central  Planning  and  Western  Plaiming 
Areas  for  the  Gulf  of  Mexico.  MMS  may 
determine  that  lease  sales  in  the  Eastern 
Planning  Area  will  not  have  reasonably 
foreseeable  effects  on  coastal  uses  or 
resources  within  the  Central  Planning 
Area.  Therefore.  MMS  may  choose  not 
to  provide  States  adjacent  to  the  Central 
Planning  Area  with  a  Consistency 
Determination.  MMS  could  also 
determine  that  a  lease  sale  held  far 


offshore  in  the  Eastern  Planning  Area 
would  not  have  coastal  effects  on 
Florida  or  Alabama  coastal  uses  or 
resources. 

For  OCS  EP's  and  DPP's  the  CZMA 
mandates,  as  a  general  matter.  State 
consistency  review.  However,  as  with 
Federal  agency  activities,  a  coastal 
State's  ability  to  review  the  Plans  stops 
where  coastal  effects  are  not  reasonably 
foreseeable.  For  OCS  EP's  and  DPP's 
located  far  offshore,  this  would  be  a 
factual  matter  to  be  determined  by  the 
State,  applicant  and  MMS  on  a  case-by- 
case  basis. 

Under  NOAA's  regulations,  if  a  State 
wanted  to  ensure  that  OCS  EP's  and 
DPP's  located  in  a  particular  offshore 
area  would  automatically  be  subject  to 
State  CZMA  review,  a  State  could,  if 
NOAA  approved,  amend  its  CMP  to 
specifically  describe  a  geographic 
location  outside  the  State's  coastal  zone 
where  such  plans  would  be  subject  to 
State  review.  See  15  CFR  930.53.  Or,  if 
a  State  wanted  to  review  an  EP  or  DPP 
where  the  applicant  and/or  MMS  have 
asserted  that  coastal  effects  are  not 
reasonably  foreseeable,  the  State  could 
request  approval  from  NOAA  to  review 
such  plans  on  a  case-by-case  basis.  See 
15  CFR  930.54  (unlisted  activities).  In 
both  situations,  NOAA  would  approve 
only  if  the  State  could  make  a  factual 
showing  that  effects  on  its  coastal  uses 
or  resources  are  reasonably  foreseeable 
as  a  result  of  a  particular  EP  or  DPP. 

NOAA  Approval  of  State  CMPs. 
NOAA.  with  substantial  input  from 
Federal  agencies,  local  governments, 
industry,  non-governmental 
organizations  and  the  public,  must    ' 
approve  State  CMPs  and  their 
enforceable  policies,  including  later 
changes  to  a  State's  CMP.  NOAA's 
required  approval  ensures  consideration 
of  Federal  agency  activities  and 
authorizations.  For  example,  NOAA  has 
denied  State  requests  to  include  policies 
in  its  federally  approved  CMP  that 
would  prohibit  all  oil  and  gas 
development  or  support  facilities  off  its 
coast  because  such  policies  conflict 
with  the  CZMA  requirements  to 
consider  the  national  interest  in  energy 
development  and  to  balance  resource 
protection  with  coastal  uses  of  national 
significance. 

"Consistent  to  the  Maximum  Extent 
Practicable  and  Fully  Consistent."  For 
Federal  agency  activities  under  CZMA 
section  307(c)(1).  such  as  the  OCS  Lease 
Sales,  a  Federal  agency  may  proceed 
with  the  activity  over  a  State's  objection 
if  the  Federal  agency  is  Consistent  to  the 
Maximum  Extent  Practicable  with  the 
enforceable  policies  of  the  State's  CMP. 
This  means  that  even  if  a  State  objects, 
MMS  may  proceed  with  an  OCS  lease 


sale  if  MMS  provides  the  State  the 
reasons  the  OCSLA  and  MMS's 
administrative  record  for  the  lease  sale 
requires  MMS  to  proceed,  despite 
inconsistency  wiUi  the  State's 
enforceable  policies.  MMS  could  also 
proceed  if  it  determined  that  its  activity 
was  fully  consistent.  Under  NOAA's 
regulations,  the  consistent  to  the 
maximum  extent  practicable  standard 
also  allows  Federal  agencies  to  deviate 
from  State  enforceable  policies  and 
CZMA  procedures  due  to  unforeseen 
circumstances  and  emergencies. 

Appeal  to  the  Secretary  of  Commerce. 
For  non-Federal  applicants  for  Federal 
authorizations,  such  as  OCS  lessees,  the 
applicant  may  appeal  a  State's  objection 
to  the  Secretary  of  Commerce  pursuant 
to  CZMA  sections  307(c)(3)  and  (d).  The 
State's  objection  is  overridden  if  the 
Secretary  finds  that  the  activity  is 
consistent  with  the  objectives  or 
purposes  of  the  CZMA  or  is  necessary 
in  the  interest  of  national  security.  If  the 
Secretary  overrides  the  State's  objection, 
then  the  Federal  agency  may  issue  its 
authorization. 

Since  1978,  MMS  has  approved  over 
10,600  EP's  and  over  6,000  DPP's.  States 
have  concurred  with  nearly  all  of  these 
plans.  In  the  30-year  history  of  the 
CZMA,  there  have  been  only  14 
instances  where  the  oil  and  gas  industry 
appealed  a  State's  Federal  Consistency 
objection  to  the  Secretary  of  Commerce 
and  the  Secretary  issued  a  decision 
(there  were  several  appeals  where  the 
Secretary  did  not  issue  a  decision 
because  the  appeals  were  withdrawn 
due  to  settlement  negotiations  between 
the  State  and  applicant  or  a  settlement 
agreement  between  the  Federal 
government  and  the  oil  companies 
involved  in  the  projects).  Of  the  14 
decisions  (1  DPP  and  13  EP's),  there 
were  7  decisions  to  override  the  State's 
objection  and  7  decisions  not  to 
override  the  State. 

Since  the  1990  amendments  to  the 
CZMA,  there  have  been  several  OCS  oil 
and  gas  lease  sales  by  MMS  and  only 
one  State  objection.  In  that  one 
objection  OCRM  determined  that  the 
State's  objection  was  not  based  on 
enforceable  policies,  MMS  determined 
that  it  was  consistent  to  the  maximum 
extent  practicable  with  the  State's  CMP, 
and  the  lease  sale  proceeded.  Thus,  all 
lease  sales  offered  by  MMS  since  the 
1990  amendments  have  proceeded 
under  the  CZMA  Federal  Consistency 
provision.  In  addition,  since  1990,  there 
have  been  six  State  objections  to  OCS 
plans.  In  three  of  those  cases,  the 
Secretary  did  not  override  the  State's 
objection.  In  two  of  the  cases  the 
Secretary  did  override  the  State 
allowing  MMS  approval  of  the  permits 
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described  in  the  plans,  and  in  one  case 
the  State  objection  was  withdrawn  as  a 
result  of  a  settlement  agreement 
between  the  Federal  government  and 
the  oil  companies  involved  in  the 
project. 

Presidential  Exemption.  After  any 
final  judgement,  decree,  or  order  of  any 
Federal  court,  the  President  may  exempt 
from  compliance  the  elements  of  a 
Federal  agency  activity  that  are  found 
by  a  Federal  court  to  be  inconsistent 
with  a  States  CMP.  if  the  President 
determines  that  the  activity  is  in  the 
paramount  interest  of  the  United  States. 
CZMA  §  307(c)(1)(B).  This  exemption 
■was  added  to  the  statute  in  1990  and  has 
not  yet  been  used. 

Mediation.  While  mediation  is  not 
technically  a  legal  safeguard  as  those 
described  above,  it  has  been  used  to 
resolve  Federal  Consistency  disputes 
and  allowed  Federal  actions  to  proceed. 
In  the  event  of  a  serious  disagreement 
between  a  Federal  agency  and  a  State, 
either  party  may  request  that  the 
Secretary  of  Commerce  mediate  the 
dispute.  NOAA's  regulations  also 
provide  for  OCRM  mediation  to  resolve 
disputes  between  States,  Federal 
agencies,  and  other  parties. 

rv.  Explanation  of  Proposed  Changes  to 
the  Federal  Consistency  Regulations 

Rule  Change  1 .  §  930.1(b)  Overall 
Objectives.  This  proposed  change  moves 
the  parenthetical  with  the  description  of 
"Federal  action"  from  §  930.1 1(g)  to  the 
first  instance  of  the  term.  Federal  action 
is  used  throughout  the  regulations  to 
refer,  when  appropriate,  to  subparts  C, 
D,  E,  F  and  I. 

Rule  Change  2:  §  930.10  Definitions 
Table  of  Contents.  Definition  of  Failure 
Substantially  to  Comply  with  an  OCS 
Plan.  The  reference  to  section  930.86(d) 
is  incorrect.  There  is  no  930.86(d).  The 
reference  should  be  to  930.85(d)  under 
the  2000  rule,  and  what  is  now 
proposed  as  930.85(c). 

Rule  Change  3:  §  930.1 1(g) 
Definitions.  Effect  on  any  coastal  use  or 
resource  (coastal  effects).  This  proposed 
change  moves  the  parenthetical  for 
"Federal  actions"  to  the  first  instance  of 
Federal  action  in  §  930.1(b)  and 
proposes  to  insert  more  specific 
language  for  Federal  agency  activity  and 
federal  license  or  permit  activity. 

Rule  Change  4:  §  930.31(a)  Federal 
agency  activity.  This  proposed  change 
would  not  alter  the  current  application 
of  the  definition  of  Federal  agency 
activity,  but  would  clarify  that  a 
"function"  by  a  Federal  agency  refers  to 
an  actual  proposal  for  action.  The 
examples  included  would  also  be  re- 
written to  emphasize  that  a  proposed 


action  is  an  essential  element  of  the 
definition. 

It  has  always  been  NOAA's  view  that 
Federal  Consistency  applies  to 
proposals  to  take  an  action  or  initiate  a 
series  of  actions  that  have  reasonably 
foreseeable  coastal  effects,  and  not  to 
agency  deliberations  or  internal  tasks 
related  to  a  proposed  agency  action. 
Thus,  a  planning  document  that 
explores  possible  projects  or  priorities 
for  an  agency  is  not  a  Federal  agency 
activity,  as  there  is  no  action  proposed. 
However,  as  included  in  the  proposed 
revised  example,  a  Federal  agency  plan 
or  rulemaking  that  documents  a 
decision  or  proposes  a  new  action 
would  be  a  Federal  agency  activity 
subject  to  the  effects  test. 

Once  a  Federal  agency  proposes  an 
action,  it  is  the  proposal  for  action  that 
is  the  subject  of  the  consistency  review. 
The  State  only  reviews  the  proposed 
action  and  does  not  review  all  tasks, 
ministerial  activities,  meetings, 
discussions,  and  exchanges  of  views 
incidental  or  related  to  a  proposed 
action,  and  does  not  review  other 
aspects  of  a  Federal  agency's 
deliberative  process.  In  addition. 
Federal  agency  activities  do  not  include 
interim  or  preliminary  activities 
incidental  or  related  to  a  proposed 
action  for  which  a  consistency 
determination  has  been  or  will  be 
submitted  and  which  do  not  make  new 
commitments  for  actions  with  coastal 
effects.  Such  interim  or  preliminary 
activities  do  not  propose  independent 
actions  that  are  subject  to  Federal 
Consistency  review. 

For  example,  where  a  Federal  agency 
has  not  yet  submitted  a  consistency 
determination  to  a  State  or  where  a  State 
has  concurred  with  a  Federal  agency's 
consistency  determination  for  a 
proposed  action,  planning  activities 
may  occur  before  or  after  the  State's 
Federal  Consistency  review  that  are 
incidental  to  the  proposed  action  and 
which  are  related  to  the  agency's 
deliberative  process.  In  these  cases. the 
interim  or  preliminary  activity  would 
not  be  subject  to  Federal  Consistency 
review. 

In  the  OCS  oil  and  gas  context, 
examples  of  interim  or  preliminary 
activities  that  are  not  Federal  agency 
activities  include  the  publication  of 
OCS  5-Year  programs,  as  discussed 
below;  or  rulemakings  that  establish 
administrative  procedures  for  OCS- 
related  activities  that  do  not  affect 
coastal  uses  or  resources  (e.g., 
rulemaking  prescribing  the  completion 
and  submission  of  forms).  Consistent 
with  the  Ninth  Circuit's  decision  in 
California  ex  rel.  Cal.  Coastal  Comm  'n 
V.  Norton.  150  F.  Supp.2d  1046  (N.D. 


Cal.  2001),  aff'd,  311  F.3d  1162  (9th  Cir. 
2002),  granting  or  directing  suspensions 
of  OCS  operations  or  production  by 
MMS  would  be  interim  or  preliminary 
activities  and  would  not  be  Federal 
agency  activities  when  a  lease   . 
suspension  would  either  not  have 
coastal  effects  or.  if  the  lease  suspension 
set  forth  milestones  that  would  have 
coastal  effects,  the  State  had  previously 
reviewed  the  lease  sale  for  Federal 
Consistency.  (The  Ninth  Circuit 
emphasized  that  the  leases  at  issue  in 
California  v.  Norton  had  never  been 
reviewed  by  California.)  See  NOAA's 
response  to  COMMENT  33  for  further 
discussion  on  lease  suspensions  and 
California  v.  Norton  and  NOAA's 
conclusion  that  in  all  foreseeable 
instances,  lease  suspensions  would  not 
be  subject  to  Federal  Consistency  review 
since  (1)  in  general,  they  do  not 
authorize  activities  with  coastal  effects, 
and  (2)  if  they  did  contain  activities 
with  coastal  effects,  the  activities  and 
coastal  effects  would  be  covered  in  a 
State's  review  of  a  lease  sale,  an  EP  or 
a  DPP.  If  a  State  believes  that  a 
particular  lease  suspension  should  be 
subject  to  Federal  Consistency,  the  State 
could  notify  MMS.  MMS  could 
determine  that  the  lease  suspension  is 
an  interim  activity  that  does  not  propose 
a  new  action  with  coastal  effects  and/or 
provide  the  State  with  a  negative 
determination  pursuant  to  15  CFR 
§930.35. 

Not  all  "planning"  or  "rulemaking" 
activities  are  subject  to  Federal 
Consistency  since  such  planning  or 
rulemaking  may  merely  be  part  of  the 
agency's  deliberative  process.  Likewise, 
the  plan  or  rulemaking  may  not  propose 
an  action  with  reasonably  foreseeable 
coastal  effects  and  would  therefore  not 
be  subject  to  Federal  Consistency.  If, 
however,  an  agency's  administrative 
deliberations  result  in  an  actual  plan  to 
take  an  action,  then  that  plan  could  be 
subject  to  Federal  Consistency  if  coastal 
effects  are  reasonably  foreseeable.  For 
example,  in  the  OCS  oil  and  gas 
program.  MMS  produces  a  5-year 
Leasing  Program  "Plan."  MMS  has 
informed  NOAA  that  the  5-Year 
Program  Plan  is  a  preliminary  activity 
that  does  not  set  forth  a  proposal  for 
action  and  thus,  coastal  effects  cannot 
be  determined  at  this  stage. 
Accordingly,  MMS'  proposal  for  action 
would  occur  when  MMS  conducts  a 
particular  OCS  oil  and  gas  lease  sale. 

In  another  example  of  what  is  subject 
to  State  consistency  review,  consider 
the  situation  when  the  Nax'y  proposes  to 
construct  a  pier.  The  project  involves 
compliance  with  numerous  federal 
laws,  e.g..  National  Environmental 
Policy  Act  (NEPA)  documents. 
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Endangered  Species  Act  (ESA)  section  7 
consultation,  a  Rivers  and  Harbors  Act 
section  10  permit  from  the  Army  Corps 
of  Engineers  (Corps),  contracts  with  a 
construction  company  to  build  the  pier, 
etc.  These  various  authorizations  and 
activities  related  to  the  Navy's  proposal 
to  build  the  pier  are  not  separate  Federal 
agency  activities  subject  to  Federal 
Consistency.  The  Federal  agency 
activity  for  purposes  of  15  CFR  930.31 
is  the  proposal  to  build  the  pier.  The 
State  reviews  the  pier  proposal.  The 
State  uses  the  information  provided  by 
the  Navy,  pursuant  to  15  CFR  930.39(a), 
that  is  necessary  to  evaluate  coastal 
effects  and  determine  consistency  with 
the  State's  enforceable  policies.  "The 
State  may  request,  or  the  Navy  may 
provide,  the  Corps  section  10  permit 
application,  or  the  Biological  Opinion 
under  the  ESA  or  the  NEPA  EIS,  with 
the  Navy's  consistency  determination. 
Or  information  in  these  docimients  may 
be  used  as  part  of  the  necessary 
information  required  by  15  CFR  930.39. 
but  they  are  not  required  to  be  part  of 
the  information  required  in  ^  930.39(a) 
and  are  not  reviewed  as  the  proposed 
Federal  agency  activity  for  consistency. 

NOAA  nas  proposed  to  change 
"event(s)"  to  "activity(ies)"  since  the 
term  "activities"  more  closely  follows 
the  statute  and  NOAA's  regulations. 

Rule  Change  5:  §  930.31  (d)  Federal 
agency  activity.  General  Permits.  In  the 
2000  rule.  NOAA  acknowledged  the 
hybrid  nature  of  general  permits  and 
gave  Federal  agencies  the  option  of 
issuing  a  general  permit  imder  either 
CZMA  §  307(c)(1)  (Federal  agency 
activity)  or  CZMA  §  307(c)(3)(A) 
(Federal  license  or  permit  activity),  even 
though  NOAA  has  opined  that,  for 
CZMA  purposes,  a  general  permit  was 
more  appropriately  treated  as  a  Federal 
agency  activity.  In  this  proposed  rule, 
NOAA  would  remove  the  option  to 
allow  Federal  agencies  to  treat  their 
general  permits  as  a  Federal  license  or 
permit  activity  for  purposes  of 
complying  with  CZMA  §  307  and  15 
CFR  part  930.  If  a  general  permit  is 
proposed  by  a  Federal  agency  and 
coastal  effects  are  reasonably 
foreseeable,  then  the  genenil  permit 
would  be  treated  as  a  Federal  agency 
activity  under  CZMA  §  307(c)(1)  and  15 
CFR  part  930.  subpart  C.  NOAA's 
determination  that  general  permits  are 
Federal  agency  activities  and  not 
Federal  license  or  permit  activities 
under  CZMA  §  307  is  for  CZMA 
purposes  only  and  does  not  affect  the 
status  of  general  permits  under  the 
Administrative  Procedure  Act  or  imder 
any  other  Federal  statute. 

"There  are  several  reasons  why  a 
general  permit  cannot  be  a  Federal 


license  or  permit  activity  under  CZMA 
§  307.  Under  NOAA's  regulations. 
Federal  agencies  are  not  "applicants" 
within  the  meaning  of  15  CFR  930.52. 
See  65  FR  77145  (col  1&2)  (Dec.  8. 
2000).  Even  if  NOAA  were  to  change  its 
regulations  to  allow  a  Federal  agency  to 
be  an  "applicant."  the  Federal  agency 
could  not  appeal  the  State's  objection  to 
the  Secretary  of  Commerce. 

Further,  even  if  a  general  permit  were 
treated  as  a  Federal  license  or  permit 
activity  for  CZMA  §  307  piuposes  and  a 
State  objected,  the  potential  users  of  a 
general  permit  could  not  appeal  the 
State's  objection  since  there  would  be 
no  case  specific  factual  inquiry  on 
which  the  Secretary  could  base  her 
decision. 

Other  changes  would  clarify  that  if  a 
State  objects  to  a  Consistency 
Determination  for  a  general  permit,  the 
general  permit  would  still  be  in  legal 
effect  for  that  State,  but  that  15  CFR  part 
930.  subpart  C  of  the  consistency 
regulations  would  no  longer  apply. 
Thus,  a  State  objection  to  a  Consistency 
Determination  for  the  issuance  of  a 
general  permit  would  alter  the  form  of 
CZMA  compliance  required, 
transforming  the  general  permit  into  a 
series  of  case-by-case  CZMA  decisions 
and  requiring  each  potential  user  of  the 
general  permit  to  submit  an  individual 
consistency  certification  in  compliance 
with  15  CFR  part  930,  subpart  D. 
NOAA  reiterates  that  if  a  State 
concurs  with  a  consistency 
determination  for  general  permit,  then 
the  State  may  not  subsequently  review 
individual  uses  of  the  general  permit 
imder  subpart  C  or  D.  For  example,  in 
the  OCS  oil  and  gas  context,  if  a  State 
has  conciured  with  the  Enviromnental 
Protection  Agency's  Consistency 
Determination  for  an  OCS  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  general  permit  under  the  Clean 
Water  Act.  then  the  State  may  not 
review  the  use  of  the  NPDES  general 
permit  for  consistency  at  the  OCS  EP  or 
DPP  stage  of  reviews  or  when  a  facility 
files  a  notice  of  intent  to  be  covered  by 
a  general  permit  under  the  NPDES 
regulations.  If,  however,  a  State  objects 
to  the  OCS  NPDES  general  permit,  then 
each  user,  or  "applicant"  in  CZMA 
parlance,  must  file  a  consistency 
certification  with  the  State  and  obtain 
the  State's  concurrence  before  the 
applicant  may  avail  itself  of  the  NPDES 
general  permit. 

Rule  Change  6:  §  930.35(d)  General 
Negative  Determination.  Section 
930.35(d)  would  be  changed  to  (e)  and 
a  new  section  930.35(d)  would  be 
added.  The  General  Negative 
Determination  (General  ND)  would  be 
an  administrative  convenience  for 


Federal  agencies  to  use  when  they 
undertake  repetitive  activities  that, 
either  on  an  individual,  case-by-case 
basis  or  cumulatively,  do  not  have 
coastal  effects.  The  General  ND  would 
not  diminish  the  factual  basis  required 
for  Federal  Consistency  reviews.  The 
Federal  agency  must  still  make  a  factual 
effects  analysis  for  the  repetitive 
activities.  It  is  proposed  as  an  analogue 
to  the  existing  General  Consistency 
Determinations  (15  CFR  930.36(c)),  for 
repetitive  activities  which  do  have 
ciunulative  effects. 

A  General  ND  would  not  affect  the 
application  of  the  "effects  test"  and  the 
requirement  for  Federal  agencies  to 
provide  Consistency  Determinations  to 
coastal  States  when  there  are  reasonably 
foreseeable  coastal  effects.  For  example, 
a  General  ND  may  apply  to  activities  far 
away  from  the  coastal  zone  because 
coastal  effects  are  not  foreseeable,  but 
might  not  apply  to  the  same  activities 
proposed  in  or  near  the  coastal  zone 
where  the  proximity  to  coastal  uses  or 
resources  may  have  coastal  effects  arid 
require  a  General  Consistency 
Determination  or  Consistency 
Determination. 

A  Federal  agency  would  not  be 
required  to  use  a  General  ND.  If  any  of 
the  conditions  for  a  negative 
determination  are  met.  then  a  Federal 
agency  could  choose  to  provide  the 
State  with  either  a  Negative 
Determination,  or  if  applicable,  a 
General  ND.  The  conditions  for  a 
Negative  Determination  are  when  a 
Federal  agency  determines  that  there 
will  not  be  coastal  effects  and  the 
activity  is  listed  in  the  State's  program, 
the  State  has  notified  the  Federal  agency 
that  it  believes  coastal  effects  are 
reasonably  foreseeable,  the  activity  is 
the  same  as  or  is  similar  to  activities  for 
which  consistency  determinations  have 
been  prepared  in  the  past,  or  the  Federal 
agency  undertook  a  thorough 
consistency  assessment  and  developed 
initial  findings  on  the  coastal  effects  of 
the  activity.  See  15  CFR  930.35(a)(1)- 
(3). 

If  a  State  subsequently  finds  that  a 
General  ND  may  no  longer  be 
applicable,  the  State  agency  may  request 
that  the  Federal  agency  reassess  the 
General  ND.  In  the  case  of  a 
disagreement  between  the  State  and  the 
Federal  agency,  the  conflict  resolution 
provisions  of  subpart  G  are  available. 

Rule  Change  7;  §  930.41(a)  State 
agency  response.  This  change  would 
clarify  when  the  State's  consistency 
review  period  begins  for  Federal  agency 
activities.  The  proposed  changes 
provide  additional  clarification  to  States 
that  the  State's  determination  of 
whether  the  information  provided  by 
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the  Federal  agency  pursuant  to  15  CFR 
930.39(a)  is  complete,  is  not  a 
substantive  review.  Instead,  it  is  a 
"checklist"  review  to  see  if  the 
description  of  the  activity,  the  coastal 
effects,  and  the  evaluation  of  the  State's 
enforceable  policies  are  included  in  the 
submission  to  the  State  agency.  If  the 
items  required  by  §  930.39(a)  are 
included,  then  the  60-day  review  starts. 
This  review  does  not  determine  or 
evaluate  the  substantive  adequacy  of  the 
information.  The  adequacy  of  the 
information  is  a  component  of  the 
State's  substantive  review  which  occurs 
during  the  60-day  review  period. 

To  help  resolve  disputes  as  to  when 
the  60-day  review  period  started  when 
a  State  later  claims  that  required 
information  was  not  provided,  NOAA 
proposes  to  replace  the  requirement  to 
"immediately"  notify  the  Federal 
agency  that  information  required  by 
§  930.39(a)  is  missing  with  a  14-day 
notification  period.  If  the  State  agency 
has  not  notified  the  Federal  agency  of 
missing  information  within  this  14-day 
period,  then  the  State  waives  the  ability 
to  make  that  claim  and  the  60-day 
review  period  started  when  the  State 
received  the  initial  determination  and 
information.  This  would  require  that 
State  agencies  pay  close  attention  to  the 
consistency  determinations  they 
receive,  but  would  not  affect  the  State's 
ability  to  review  the  activity  or  to  object 
for  lack  of  information  at  the  end  of  the 
60-day  review  period. 

Rule  Change  8:  §  930.51(a)  Federal 
license  or  permit.  The  proposed  changes 
would  emphasize  and  clarify  NOAA's 
long-standing  view  of  the  elements  that 
are  needed  to  subject  a  "federal  license 
or  permit"  to  State  Federal  Consistency 
review.  First,  Federal  law  must  require 
that  the  applicant  obtain  the  federal 
authorization.  Second,  the  purpose  of 
the  federal  authorization  is  to  allow  a 
non-federal  applicant  to  conduct  a 
proposed  activity.  Third,  the  proposed 
activity  to  be  federally  permitted  must 
have  reasonably  foreseeable  effects  on  a 
State's  coastal  uses  or  resoiut:es,  and 
fourth,  the  proposed  activity  was  not 
previously  reviewed  by  the  State  agency 
for  Federal  Consistency  (unless  the 
authorization  is  a  renewal  or  major 
amendment  pursuant  to  §  930.51(b)).  All 
four  of  these  elements  are  required  for 
Federal  Consistency  review. 

Federal  license  or  permit  does  not 
include,  for  CZMA  Federal  Consistency 
purposes,  federal  authorizations  for 
activities  that  do  not  have  coastal 
effects.  Federal  Consistency  does  not 
apply  to  a  required  federal  certification 
of  an  applicant's  ministerial  paperwork 
which  is  merely  incidental  or  related  to 
an  activity  that  either  does  not  have 


coastal  effects  or  an  activity  that  is 
already  subject  to  Federal  Consistency 
review.  For  example,  when  MMS  makes 
certain  determinations  such  as  the 
qualification  of  bidders  for  OCS  lease 
siales,  bonding  certifications, 
certifications  of  finemcial  responsibility, 
approvals  of  departures  from  regulations 
in  order  to  enhance  safety.  Or  a  Federal 
agency  may  be  required  to  certify  the 
equipment  to  be  used  for  an  activity 
which  has  already  been  the  subject  of  a 
consistency  review.  Each  of  these 
certifications  are  merely  incidental  to 
the  activity  undertaken  by  the  applicant 
which  has  already  or  will  in  the  near 
futiue  be  the  subject  of  a  full  Federal 
Consistency  review. 

As  another  example,  MMS  has 
"Notification  requirements"  which  are 
not  subject  to  Federal  Consistency  since 
they  only  require  the  operator  to  notify 
MMS  of  an  activity  and  MMS'  approval 
is  not  required.  Another  example  would 
be  when  a  power  plant  is  transporting 
spent  nuclear  waste  by  ship;  the  plant 
must  provide  the  U.S.  Coast  Guard  with 
a  transportation  plan  which  the  Coast 
Guard  reviews,  but  Coast  Guard 
approval  is  not  required  by  Federal  law. 
Because  Coast  Guard  approval  was  not 
required  and  the  Coast  Guard  merely 
reviewed  the  transportation  plan,  there 
was  no  Federal  Consistency  review 
under  CZMA  §  307(c)(1)  or  307(c)(3)(A).' 

However,  a  lease  issued  by  a  Federal 
agency  to  a  non-Federal  entity  that  is 
the  orily  authorization  to  use  federal 
property  for  a  non-Federal  activity 
would  still  be  reviewable  under  the 
listed  and  imlisted  requirements  in 
§§  930.53  and  930.54,  if  the  lease  was 
required  by  law,  the  proposed  activity 
will  have  coastal  effects,  and  the  State 
did  not  previously  review  a  Federal 
authorization  for  the  same  project. 

Thus,  the  proposed  change  to  the  rule 
would  ensure  that  the  definition  of 
"Federal  license  or  permits"  is  not 
overly-inclusive  or  beyond  the 
commonly  understood  meaning  of 
license  or  permit,  while  at  the  same 
time  retaining  the  phrase  "any  required 
authorization"  to  capture  any  form  of 
Federal  license  or  permit  that  is:  (1) 
Required  by  Federal  law,  (2)  authorizes 
an  activity,  (3)  the  activity  authorized 
has  reasonably  foreseeable  coastal 
effects,  and  (4)  the  authorization  is  not 
incidental  to  a  Federal  license  or  permit 
previously  reviewed  by  the  State.  Thus, 
the  removal  of  the  forms  of  approvals 
listed  in  the  ciurent  language  would  not 
exclude  a  category  of  Federal 
authorizations  from  Federal 
Consistency,  but  would  emphasize  that 
any  form  of  Federal  authorization  must 
have  the  required  elements  to  be 


considered  a  "Federal  license  or 
permit"  for  CZMA  purposes. 

Factual  disputes  concerning  whether 
a  Federal  authorization  is  subject  to 
Federal  Consistency  can  be  addressed 
through  NOAA's  rc^idations  regarding 
the  review  of  listed  or  imlisted  federal 
license  or  permit  activities.  15  CFR 
930.53  and  930.54. 

The  effects  test  language  at  the  end 
would  be  deleted  as  superfluous  since 
subpart  C  contains  the  effects  analysis 
for  Federal  agency  activities. 

Rule  Change  9:  §  930.51(e) 
Substantially  different  coastal  effects. 
Section  (e)  was  added  in  the  2000  rule 
to  emphasize  that  determining  whether 
the  effects  from  a  renewal  or  major 
amendment  are  substantially  different  is 
a  case-by-case  factual  determination  that 
requires  the  input  of  all  parties.  NOAA 
used  the  phrase  "the  opinion  of  the 
State  agency's  views  shall  be  accorded 
deference,"  (emphasis  added)  to  help 
ensure  that  the  State  agency  has  the 
opportimity  to  review  coastal  effects 
which  may  be  substantially  different 
than  previously  reviewed.  NOAA 
expected  that  the  parties  would  discuss 
the  matter  and  agree  whether  effects  are 
substantially  different.  NOAA  did  not 
intend  to  use  the  phrase  to  have  the 
State  agency  make  the  decision  on 
whether  coastal  effects  are  substantially 
different.  Thus,  to  provide  clarification, 
NOAA  proposes  new  language  stating 
that  the  expert  permitting  Federal 
agency  makes  this  determination  after 
consulting  with  the  State  and  applicant. 
If  a  State  disagrees  with  a  Federal 
agency's  determination  of  substantially 
different  coastal  effects,  then  the  State 
could  either  request  NOAA  mediation 
or  seek  judicial  review  to  resolve  the 
factual  dispute. 

Rule  Change  10:  §  930.58(a)(1) 
Necessary  data  and  information.  This 
change  would  provide  a  greater  level  of 
specificity  for  information  requirements 
for  federal  license  or  permit  activities. 
The  purpose  of  §  930.58  is  to  identify 
the  information  needed  to  start  the  six- 
month  consistency  review  period  and  to 
the  extent  possible,  identify  the 
information  needed  by  the  State  agency 
to  make  its  concurrence  or  objection. 
Thus,  the  more  specific  the  information 
requirements  are,  the  more  predictable 
and  transparent  the  process. 

Section  930.58(a)(1)  would  be 
reorganized  to  clarify  that  "necessary 
data  and  information"  includes  (1)  a 
copy  of  the  federal  application,  and  (2) 
all  supporting  material  provided  to  the 
Federal  agency  in  support  of  the 
application,  (3)  information  that  is 
required  and  specifically  described  in 
the  State's  management  program,  and 
(4)  if  not  included  in  1  or  2,  a  detailed 
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description  of  the  activity,  its  associated 
facilities  and  the  coastal  effects. 

NOAA  proposes  to  remove  the  clause 
in  §  930.58(a)(1)  that  says  "and 
comprehensive  data  and  information 
sufficient  to  support  the  applicant's 
consistency  certification."  This  clause  is 
not  needed  since  the  rest  of  the  section, 
especially  as  changed,  describes  the 
information  NOAA  determined 
necessary  and  §  930.58(a)(2)  allows  the 
State  to  describe  in  its  CMP  necessary 
information  in  addition  to  that  required 
by  NOAA  regulations.  The  language 
proposed  to  be  removed  is  ambiguous  as 
it  could  refer  to  the  other  paragraphs  in 
this  section  or  to  other  undefined 
information,  and  could  create 
uncertainty  in  the  determination  of 
when  the  six-month  review  period 
starts. 

These  changes  would  not  affect  a 
State's  ability  to  specifically  describe 
"necessary  data  ahd  information"  in  the 
State's  federally  approved  management 
program  (§  930.58(a)(2)).  or  to  request 
additional  information  during  the  six- 
month  review  period  (§  930.60(b)),  or  to 
object  for  lack  of  information 
(§930.63(c)J. 

Rule  Change  11:%  930.58(a)(2) 
Necessary  data  and  information  (State 
permits).  In  the  2000  rule,  NOAA 
allowed  States  to  describe  State  permits 
as  necessary  data  and  information. 
Unfortunately,  implementation  of  this 
provision  had  the  potential  to  require 
applicants  to  obtain  State  permit 
approval  before  the  six-month 
consistency  review  period  could  begin. 
NOAA  does  not  believe  the  statutorily 
defined  six-month  review  process 
anticipated  such  a  conundrum.  While  it 
may  be  appropriate  or  necessary  for  a 
State  to  include  complete  State  permit 
applications  as  necessary  data  and 
information,  it  is  not  appropriate  to 
require  an  approved  permit.  Thus, 
NOAA  proposes  to  remove  "State 
permits"  as  eligible  necessary  data  and 
information,  but  has  retained  State 
permit  applications. 

Rule  Change  12:  §  930.60 
Commencement  of  State  agency  review. 
This  change  would  clarify  when  the 
State's  consistency  review  period  begins 
for  federal  license  or  permit  activities. 
The  changes  would  provide  additional 
clarification  to  States  that  the  State's 
determination  of  whether  the 
information  provided  by  the  applicant 
pursuant  to  15  CFR  930.58  is  complete, 
is  not  a  substantive  review.  Instead  it  is 
a  "checklist"  review  to  see  if  the 
application,  description  of  the  activity, 
the  coastal  effects,  the  evaluation  of  the 
State's  enforceable  policies,  and  specific 
information  described  in  the  State's 
federally  approved  program  are 


included  in  the  submission  to  the  State 
agency.  If  the  items  required  by  §  930.58 
are  included,  then  the  six-month  review 
starts.  This  review  does  not  determine, 
or  evaluate  the  substantive  adequacy  of 
the  information.  The  adequacy  of  the 
information  is  a  component  of  the 
State's  substantive  review  which  occurs 
diuing  the  six-mffnth  review  period. 
The  change  would  also  further  clarify 
that  a  State  may  not  stop,  stay  or 
otherwise  alter  the  consistency 
timeclock  once  it  begins,  luiless  the 
applicant  agrees  in  writing  to  stay  the 
time  period  for  a  specific  or  defined 
amount  of  time.  NOAA  proposes  to 
delete  the  word  "extend"  because  the 
six-month  period  is  set  by  statute  and 
cannot  be  extended  by  nde.  Thus,  the 
State  agency  and  applicant  can  stay  or 
"toll"  the  running  of  the  six-month 
period  for  an  agreed  upon  time,  after 
which  the  remainder  of  six-month  - 
statutory  period  would  continue. 

NOAA  reiterates  that  if  a  State  wants 
to  require  certain  information  prior  to 
starting  the  six-month  review  period, 
the  only  way  it  can  do  so  is  to  amend 
the  State's  management  program  to 
identify  specific  "necesseuy  data  and 
information"  pursuant  to  §  930.58(a)(2). 

NOAA  also  proposes  to  change  the 
section  to  remove  a  State's  option  of 
starting  the  six-month  review  period 
when  a  consistency  certification  has  not 
been  submitted.  See  below  under  Collier 
Decision  for  further  information. 

The  proposed  re- write  of  paragraph 
(a)(2)  is  not  a  substantive  change,  but  is 
merely  a  more  clear  restatement  of  the 
existing  paragraph. 

The  Collier  Decision.  Under  the  2000 
rule,  §  930.60(a)(l)(ii)  allowed  a  State  to 
start  the  six-month  consistency  review 
period  even  if  the  applicant  had  not 
provided  a  consistency  certification  or 
the  necessary  data  and  information. 
However,  now,  as  described  in  Collier, 
NOAA  has  determined  that  a  State 
could  not  start  the  six-month  review 
without  the  applicant's  consistency 
certification.  See  NOAA's  Dismissal 
Letter  in  the  Consistency  Appeal  of 
Collier  Resources  Company  (April  17, 
2002).  In  Collier.  NOAA  determined 
that: 

An  applicant's  failure  to  provide  a  state 
with  a  consistency  certification  cannot  divest 
a  state  of  its  authority  pursuant  to  CZMA 
section  307(c)(3)(A).  However,  filing  a  state 
objection  without  an  underlying  consistency 
certification  provided  by  the  applicant  is 
neither  a  remedy  for  the  applicant's  failure  to 
comply  with  the  CZMA,  nor  a  valid  exercise 
of  (the  State's]  own  CZMA  authorities. 

The  statutory  language  and  scheme  of  the 
CZMA  presumes  that  the  applicant  has  the 
first  opportunity  to  demonstrate  that  its 
activity  is  consistent  with  the  enforceable 
policies  of  the  state  CMP.  Section 


307(c)(3)(A)  provides  in  pertinent  part:  "[ajt 
the  earliest  practicable  time,  the  state  or  its 
designated  agency  shall  notify  the  Federal 
agency  concerned  that  the  state  concurs  with 
or  objects  to  the  applicant's  certification." 
The  NOAA  regulations  also  require  a  state 
objection  be  made  in  response  to  the 
applicant's  consistency  certification.  15  CFR 
930.64.  Likewise,  consistency  cannot  be 
presumed  without  the  receipt  of  a 
consistency  certification.  16  U.S.C. 
1456(c)(3)(A)  and  15  CFR  930.63.  Finally, 
NOAA's  regulations  anticipate  that  the 
applicant  will  have  the  first  opportunity  to 
provide  the  state  with  the  necessary 
information  and  data  to  demonstrate 
consistency  with  the  state  CMP  and  that  only 
after  the  receipt  of  that  information  can  the 
state  consistency  review  process  begin.  See 
15  CFR  930.58. 

Given  the  language  and  structure  of  the 
statute  and  NOAA's  implementing 
regulations,  it  is  clear  that  an  applicant's 
consistency  certification  is  essential  to  a 
state's  Federal  consistency  review.  Therefore, 
I  conclude  that  a  State  may  not  "object" 
within  the  meaning  of  the  CZMA,  to  an 
application  for  a  Federal  license  or  permit 
when  no  consistency  certification  has  been 
submitted.  Florida's  objection  in  this  case  has 
no  effect  or  is  not  valid. 

A  coastal  state  is  not  without  remedy, 
however,  when  a  recalcitrant  applicant 
declines  to  provide  the  necessary  consistency 
certification.  First,  both  the  statute  and  the 
regulations  make  it  clear  that  a  Federal 
agency  cannot  issue  a  license  or  permit  until 
"the  state  or  its  designated  agency  has 
concurred  with  the  applicant's  consistency 
certification  or  until  by  the  state's  failure  to 
act,  the  concurrence  is  conclusively 
presumed."  16  U.S.C.  1456(c)(3)(A).  In 
addition,  a  state  may  seek  enforcement  of  the 
CZMA  in  Federal  court.  Unlike  the  Secretary 
of  Commerce,  the  Federal  courts  have  the 
authority  to  require  compliance  with  Federal 
law  through  the  issuance  of  mandamus, 
injunction  and  other  relief. 

Optimally,  in  matters  such  as  this,  where 
an  applicant  disagrees  that  its  permit  or 
license  activity  is  subject  to  the  provisions  of 
a  state  CMP  can  be  resolved  through  the 
availability  of  mediation  services  of  NOAA's 
Office  of  Ocean  and  Coastal  Resource 
Management  (OCRM),  15  CFR  930.55,  or  an 
advisory  letter  issued  by  OCRM  pursuant  to 
15  CFR '930.142  (15  CFR  930.3(2001)).  While 
these  informal  procedures  do  not  carry  the 
weight  of  a  federal  court  order,  they  represent 
the  views  of  the  expert  agency  charged  with 
the  implementation  of  the  CZMA.  These 
informal  remedies  are  also  more  expedient 
and  less  costly  than  the  Secretarial  appeals 
process  or  federal  litigation. 

While  not  central  to  the  decision 
made  in  Collier,  NOAA  opined  in 
Collier  that  the  six-month  review  period 
could  also  only  start  after  receipt  of  the 
necessary  data  and  information.  Id. 
However,  NOAA  has  determined  that  a 
State  could,  if  it  wished  to,  start  the  six- 
month  review  upon  receipt  of  a 
consistency  certification,  but  without 
the  necessary  data  and  information  (but 
could  not  then  later  stop  the  six-month 
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time  period  without  agreement  from  the 
applicant).  NOAA  makes  this 
distinction  because,  as  discussed  in 
Collier,  a  consistency  certification  is 
central  to  the  State's  jurisdiction  and 
authority  under  the  statute  to  conduct  a 
consistency  review.  Allowing  necessary 
data  and  information  to  be  submitted 
after  the  six-month  period  has  begun 
provides  flexibility  to  the  State  and 
applicant  to  remedy  the  submission  of 
the  necessary  data  and  information 
during  the  six-month  review. 

Rule  Change  13:  §  930.63(d).  The 
cross  reference  to  930.121(d)  is 
incorrect.  There  is  no  930.121(d).  The 
reference  should  be  to  930.121(c). 

Rule  Change  14:  §  930.76(a)  and  (b) 
Submission  of  an  OCS  plan,  necessary 
data  and  information  and  consistency 
certification.  These  proposed  changes 
would  address  information 
requirements  for  OCS  plans.  The 
changes  would  provide  a  more  specific 
list  of  the  information  required.  Clean 
Air  Act  and  Clean  Water  Act  permits  are 
not  added  to  NOAA's  regulations  as 
these  permits  are  already  required  to  be 
"described  in  detail"  in  OCS  plans  and 
are  covered  under  the  State's  review  of 
the  OCS  plan.  See  30  CFR  250.203(b)(4), 
203(b)(19),  204(b)(8j(ii)  and  204{b)(14). 
Thus,  States  should  not  review  CWA 
and  CAA  permit  applications 
independently  of  the  OCS  plan  review. 

Wnile  the  status  of  the  completion  of 
NEPA  documents  is  an  issue  raised  by 
coastal  States  when  performing 
consistency  reviews,  NOAA  is  not 
adding  language  requiring  that  NEPA 
documents  be  included  as  information 
necessary  to  start  the  six-month  review 
period.  A  requirement  that  NEPA 
documents  (draft  or  final)  be  completed 
prior  to  the  start  of  the  six-month  review 
period  would  be  incompatible  with 
statutory  requirements  in  the  OCSLA. 
MMS  must  make  its  decision  whether  to 
approve  an  EP  within  30  days  of  receipt 
of  the  EP.  Within  that  30-day  period. 
MMS  completes  its  Environmental 
Assessment  (EA).  Thus,  to  meet  OCSLA 
requirements  and  not  to  delay  the 
CZMA  process,  MMS  submits  the  EP 
and  accompanying  information  to  the 
State  within  days  of  receipt  of  the  EP. 
The  six-month  review  period  starts 
when  the  State  receives  that 
information.  MMS  sends  the  EA  to  the 
State  when  the  EA  is  completed.  Since 
the  State  receives  the  EA  within  a  very 
short  period  (20-30  days)  after  the  start 
of  the  six-month  review  period,  there  is 
no  harm  to  the  State  and  the  CZMA 
process  is  not  delayed  unnecessarily. 

For  DPP's,  where  MMS  prepares  a 
new  Environmental  Impact  Statement 
(EIS),  there  is  additional  time  in  the 
process  and  States,  if  they  want  a  draft 


EIS  prior  to  starting  the  six-month 
consistency  review  process,  can  amend 
their  programs,  pursuant  to  15  CFR 
930.58(a)(2),  to  include  draft  EIS'  and 
other  information  as  data  and 
information  necessary  to  start  the  six- 
month  review.  States  will  not  be  able  to 
amend  their  programs  to  require  final 
EIS'  for  OCSLA  purpo^s  as  part  of  the 
necessary  data  and  information  because 
the  OCSLA  requires  MMS  to  approve  or 
deny  a  DPP  within  60  days  after 
completion  of  the  final  EIS.  See  43 
U.S.C.  1351(h)  and  30  CFR  250.204(1). 
This  would  not  provide  sufficient  time 
for  the  CZMA  process. 

Paragraph  (aj  is  proposed  to  be 
deleted  and  combined  with  (b)  as  (a)  is 
redundant  with  (b),  particularly  (1)  and 
(3). 

Rule  Change  15.  §930. 77(a) 
Commencement  of  State  agency  review 
and  public  notice.  This  change  would 
clarify  when  the  State's  consistency 
review  period  begins  for  OCS  plans.  The 
proposed  changes  would  provide 
additional  direction  to  States  that  the 
State's  determination  of  whether  the 
information  provided  by  the  person 
pursuant  to  15  CFR  930.76  is  complete, 
is  not  a  substantive  review.  Instead,  it  is 
a  "checklist"  review  to  see  if  the  OCS 
plan,  description  of  the  activity,  the 
coastal  effects,  the  evaluation  of  the 
State's  enforceable  policies,  specific 
information  described  in  the  State's 
federally  approved  program,  and 
information  required  by  Interior's 
regulations  are  included  in  the 
submission  to  the  State  agency.  If  the 
items  required  by  §  930.76  are  included, 
then  the  six-month  review  starts.  This 
review  does  not  determine  the 
substantive  adequacy  of  the 
information.  The  adequacy  of  the 
information  is  a  component  of  the 
State's  substantive  review  which  occurs 
during  the  six-month  review  period. 

The  proposed  changes  would  also 
clarify  that  if  the  State  wants  to  require 
additional  information  for  its  review  of 
OCS  plans,  it  must  describe  such 
information  in  its  program,  pursuant  to 
§  930.58(a)(2). 

This  section  would  also  be  changed  to 
address  the  circumstances  where  a  State 
believes  the  information  submitted 
pursuant  to  NOAA's  regulations  is 
insufficient  (e.g.,  either  the  analysis  was 
substantively  inadequate,  or  that  the 
OCS  plan  addresses  new  activities  or 
effects  not  foreseen  and  for  which 
information  was  not  provided).  In  such 
a  case  a  State  may  request  additional 
information.  The  proposed  change 
would  require  that  such  a  request  be 
made  within  the  first  three  months  of 
the  six-month  review  period.  A  request 
for  additional  information  does  not  stop. 


stay  or  otherwise  alter  the  six-month 
review  period. 

Rule  Change  16:  §  930.82  Amended 
OCS  plans.  To  be  consistent  with 
§  930.76(c),  this  proposed  change  would 
clarify  that  it  is  Interior,  not  the  person, 
that  submits  the  consistency 
certification  and  information  to  the 
State  for  amended  OCS  plans. 

Rule  Change  1 7:  %  930.85(c)  Failure  to 
comply  substantially  with  an  approved 
OCS  plan.  While  this  section  existed 
prior  to  the  2000  rule  revisions,  NOAA 
proposes  this  change  to  more  closely 
coordinate  CZMA  and  OCSLA 
requirements.  Under  NOAA's 
regulations  and  the  OCSLA  program,  it 
is  MMS  that  determines  whether  a 
change  to  an  OCS  plan  is  "significant" 
and  thus,  whether  the  change  requires 
CZMA  Federal  Consistency  review.  This 
determination  should  be  the  same  for 
failure  to  substantially  comply  with  an 
approved  OCS  plan.  'This  change  would 
be  consistent  with  CZMA  section 
3B7(c)(3)(B),  and  in  fact  the  language  is 
taken  directly  from  the  statute.  The 
previous  language  was  developed  in  the 
1979  regulations  as  a  means  of 
determining  when  a  person  has 
substantially  failed  to  comply.  However, 
the  existing  section  has  not  been  used 
and  NOAA  believes  that  such 
determinations  should  be  made  by 
MMS.  Also,  to  be  consistent  with 
§  930.76(c),  this  change  would  clarify 
that  it  is  Interior,  not  the  person,  that 
submits  the  consistency  certification 
and  information  to  the  State  for  OCS 
plans. 

Rule  Change  18:  §  930.121(c) 
Alternatives  on  appeal.  This  provision 
was  amended  in  the  2000  rule  to 
address  "confusion  as  to  when 
alternatives  may  be  raised,  the 
consequences  of  a  State  agency  not 
providing  alternatives  or  [sic]  when  it 
issues  its  objection,  and  the  level  of 
specificity  that  the  State  agency  needs  to 
provide  to  satisfy  the  element  on 
appeal."  65  FR  77151  (December  8, 
2000).  Implementation  of  this  change 
has  prompted  NOAA  to  propose  several 
refinements  in  the  language.  The  word 
"new"  would  be  struck  to  clarify  that  all 
information  submitted  to  the  Secretary 
during  the  appeal  may  be  considered  in 
determining  whether  an  alternative  is 
reasonable  and  available.  The  word 
"submitted"  would  be  substituted  for 
the  word  "described"  to  reflect  more 
accurately  the  manner  in  which 
information  becomes  part  of  the 
decision  record  of  an  appeal. 

The  last  sentence  has  been  proposed 
to  make  clear  that  the  Secretary  would 
not  substitute  the  Secretary's  judgement 
for  that  of  the  State  in  determining 
whether  an  alternative  is  consistent 
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with  the  enforceable  policies  of  the 
management  program.  This  is  not  a 
change  in  standards  or  practice,  only  a 
clarification.  As  in  the  2000  rule,  both 
the  State  and  appellant  and  commenters 
on  the  appeal  will  be  able  to  provide  the 
Secretary  with  information  concerning 
an  alternative.  The  addition  of  this 
sentence,  however,  would  make  clear 
that  any  alternative,  whether  submitted 
to  the  Secretary  by  the  appellant,  the 
State,  a  third  party,  or  identified  by  the 
Secretary  from  previous  appeal 
decisions,  will  not  be  considered  by  the 
Secretary  as  "reasonable"  or  "available" 
unless  the  State  submits  a  statement  to 
the  administrative  record  of  the  appeal 
that  the  alternative  will  allow  the 
activity  to  be  conducted  in  a  manner 
consistent  with  the  enforceable  policies 
of  the  management  program.  To  allow 
otherwise  would  require  the  Secretary 
to  make  a  finding  that  the  alternative 
would  be  consistent  with  the 
management  program  and  would 
effectively  substitute  the  Secretary's 
judgement  for  that  of  the  State.  The 
Secretarial  appeals  process  is  a  de  novo 
consideration  of  whether  a  proposed 
activity  is  consistent  with  the  objectives 
of  the  CZMA  or  otherwise  necessary  in 
the  interest  of  national  securify.  It  does 
not  review  whether  the  proposed 
activity  is  consistent  with  the  State's 
enforceable  policies.  Likewise,  the 
Secretary  relies  on  the  State  to 
determine  whether  an  alternative  is 
consistent  with  the  enforceable  policies 
of  the  management  program. 

Rule  Change  19:  §  930.125  Notice  of 
appeal  and  application  fee  to  the 
Secretary.  In  order  to  process  an  appeal 
within  the  proposed  time  frames  under 
§  930.130,  necessary  changes  are 
proposed  to  various  sections  (§§  125, 
127,  128,  129  and  130)  to  ensure  that 
briefs,  information,  and  public  and 
Federal  agency  comment  periods 
accommodate  a  shorter  time  period  for 
developing  the  decision  record  and 
issuing  a  decision.  These  proposed 
procedures  will  provide  sufficient  due 
process  to  all  parties,  but  will  be  strictly 
adhered  to,  otherwise  NOAA  will  not  be 
able  to  meet  the  proposed  appeal  time 
ft^mes. 

Rule  Change  20:  §  930.127  Briefs  and 
Supporting  Materials.  The  proposed 
changes  in  §  930.127  are  to  reflect 
changes  in  practice  necessary  to 
accommodate  the  proposed  time  frames 
for  the  closure  of  the  decision  record  in 
§  930.130  and  to  make  the 
administration  of  the  appeals  process 
more  efficient  and  transparent  to  the 
public.  States  and  potential  appellants. 
These  changes  would  likely  mean  that 
States,  appellants.  Federal  agencies  and 
the  public  will  have  to  be  more  diligent 


in  providing  thorough  and  complete 
information  to  the  Secretary  in  a  shorter 
amount  of  time.  The  proposed  changes 
would  allow  each  party  and  the  public, 
in  most  cases,  only  one  opportimity  to 
,  provide  their  argiunents  to  the 
Secretary.  The  proposed  changes  reflect 
the  fact  that  the  Secretary  needs  only 
sufficient  time  and  information  required 
to  make  a  rational  and  well-reasoned 
determination  of  each  of  the  elements  in 
15  CFR  930.121  or  930.122. 

The  proposed  change  to  §  930.127(d) 
would  move  language  from  §  930.130(d) 
regarding  the  appellant's  burden  to 
support  its  appeal,  and  makes  clear  the 
State's  burden  of  submitting  evidence 
when  asserting  an  alternative  to  the 
proposed  action  is  reasonable,  available 
and  consistent  with  the  State 
management  program.  This  has  been  the 
Secretary's  long-standing  practice  in 
accordance  with  the  Secretary's 
decision  in  Korea  Drilling  Inc.  (1989). 
This  change  would  codify  existing 
practice  and  consistency  appeal 
precedent. 

Rule  Change  21:%  930.128  Public 
notice,  comment  period,  and  public 
hearing.  The  proposed  changes  to 
§  930.128  would  acconunbdate  the 
proposed  270-day  period  to  develop  the 
decision  record  in  §930.130.  Other 
changes  are  intended  to  promote  clarity 
and  efficiency,  obtaining  comments 
from  the  public  and  interested  Federal 
agencies,  and  in  processing  the  appeal. 
In  addition,  NOAA  proposes  to  make 
explicit  the  Secretary's  practice  of 
giving  additional  weight  to  Federal 
agencies'  comments  when  they  concern 
topics  within  the  area(s)  of  the  Federal 
agency's  technical  expertise. 

Rule  Change  22:  §  930.129  Dismissal, 
remand,  stay,  and  procediu^  override. 
The  proposed  additions  to  930.129 
would  accommodate  the  proposed  270- 
day  period  to  develop  the  decision 
record  in  §930.130. 

Rule  Change  23:  §  930.130  Closure  of 
the  decision  record  and  issuance  of 
decision.  This  proposed  change  would 
provide  270  days  as  a  definitive  date  by 
which  the  Secretary  shall  close  the 
decision  record  in  appeals  filed  irom 
State  objections  under  15  CFR  part  930, 
subparts  D.  E  and  F.  Three  exceptions 
to  the  270-day  period  are  proposed  to 
allow  the  parties  to  mutually  agree  to 
stay  the  270-day  period  and  to  ensure 
that  the  Secretary  has  relevant  NEPA 
and  ESA  documents,  if  the  Secretary 
determines  that  such  information  is 
needed  to  decide  the  appeal.  These 
exceptions  would  not  mean  that  the 
Secretary  would  create  NEPA  or  ESA 
documents  for  the  appeal.  The  stay  of 
the  270-day  decision  record  period 
would  apply  only  when  the  NEPA  and/ 


or  ESA  documents  are  required  to  issue 
for  the  Federal  agency  authorization  or 
funding  subject  to  the  appeal.  If  the 
parties  to  an  appeal  wanted  to  provide 
comments  on  the  NEPA  and/or  ESA 
document  to  the  Secretary  as  part  of  the 
decision  record  for  an  appeal,  then  the 
parties  could  avail  themselves  of 
proposed  section  930.130(a)(2)(i)  and 
mutually  agree  to  stay  the  closing  of  the 
decision  record. 

Other  changes  are  proposed  to  more 
accurately  track  the  existing  statutory 
language. 

V.  Comments  Received  by  NOAA  on  the 
ANFR 

NOAA  issued  an  ANPR  on  July  2, 
2002,  primarily  to  address  issues  raised 
by  the  Energy  Report  related  to  the 
scope  of  information  needed  by  the 
States  and  the  Secretary  in  their 
respective  reviews  of  OCS  oil  and  gas 
activities.  In  the  ANPR  NOAA  sought     " 
public  comment  on  the  following  six 
questions: 

1.  Whether  NOAA  needs  to  further 
describe  the  scope  and  natxire  of 
information  necessary  for  a  State  CMP 
and  the  Secretary  to  complete  their 
CZMA  reviews  and  the  best  way  of 
informing  Federal  agencies  and  the 
industry  of  the  information 
requirements. 

2.  Whether  a  definitive  date  by  which 
the  Secretary  must  issue  a  decision  in  a 
consistency  appeal  under  CZMA 
sections  307(c)(3)(A),  (B)  and  307(d)  can 
be  established  taking  into  consideration 
the  standards  of  the  Administrative 
Procedures  Act  and  which,  if  any. 
Federal  environmental  reviews  should 
be  included  in  the  administrative  record 
to  meet  those  standards.   . 

3.  Whether  there  is  a  more  effective 
way  to  coordinate  the  completion  of 
Federal  environmental  review 
documents,  the  information  needs  of  the 
"States,  MMS  and  the  Secretary  within 
the  various  statutory  time  frames  of  the 
CZMA  and  OCSLA. 

4.  Whether  a  regulatory  provision  for 
a  "general  negative  determination," 
similar  to  the  existing  regulation  for 
"general  consistency  determinations," 
15  CFR  930.36(c),  for  repetitive  Federal 
agency  activities  that  a  Federal  agency 
determines  will  not  have  reasonably 
foreseeable  coastal  effects  individually 
or  cumulatively,  would  improve  the 
efficiency  of  the  Federal  consistency 
process. 

5.  Whether  guidance  or  regulatory 
action  is  needed  to  assist  Federal 
agencies  and  State  CMPs  in  determining 
whfen  activities  undertaken  far  offshore 
from  State  waters  have  reasonably 
foreseeable  coastal  effects  and  whether 
the  "listing"  and  "geographic  location" 
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descriptions  in  15  CFR  930.53  should  be 
modified  to  provide  additional  clarity 
and  predictability  to  the  applicability  of 
State  CZMA  Federal  Consistency  review 
for  activities  located  far  offshore. 

6.  Whether  multiple  federal  approvals 
needed  for  an  OCS  EP  or  DPP  should  be 
or  can  be  consolidated  into  a  single 
consistency  review.  For  instance,  in 
addition  to  the  permits  described  in 
detail  in  EP's  and  DPP's,  whether  other 
associated  approvals,  air  and  water 
permits  not  "described  in  detail"  in  an 
EP  or  DPP,  can  or  should  be 
consolidated  in  a  single  State 
consistency  review  of  the  EP  or  DPP. 

NOAA  received  comments  from 
States,  environmental  groups,  industry, 
the  public,  members  of  Congress,  and 
Federal  agencies.  This  proposed  rule  is 
based  on  NOAA's  evaluation  of  the 
ANPR  issues,  comments  submitted  in 
response  to  the  ANPR,  and  some 
technical  and  clarifying  changes  that 
should  be  made  to  the  regulations. 
Below  are  NOAA's  response  to 
comments  on  the  ANPR. 

General  Comments.  All  commenters 
except  two  Federal  agencies  and  the  oil 
and  gas  industry  representatives  urged 
NOAA  to  take  no  action  because  the 
recent  2000  rulemaking  was 
comprehensive  and  further  rulemaking 
is  unwarranted  as  no  problems  have 
emerged  with  the  existing  regulations. 
The  majority  of  the  conunenters  urged 
additional  stakeholder  meetings  first, 
and  noted  that  Congress  has  sought  to 
broaden,  not  narrow,  the  scope  of 
CZMA  review.  They  also  stated  that  the 
consistency  process  has  worked  well  for 
many  years,  and  that  any  controversy 
was  not  the  result  of  the  CZMA  process, 
but  the  proposed  projects  and  their 
effects  on  coastal  uses  and  resources 
were  themselves  controversial. 
Commenters  also  suggested  that  any 
lack  of  effectiveness  in  CZMA-OCSLA 
interactions  is  the  result  of  a  project 
proponent's  lack  of  early  coordination, 
familiarity  and  experience  with  the 
CZMA.  Further,  these  commenters 
urged  NOAA  to  commit  additional 
resources  to  its  Federal  Consistency 
education  and  outreach  efforts.  Many  of 
these  commenters  also  felt  that  changes 
to  address  many  of  the  ANPR  questions 
could  jeopardize  the  CZMA  effects  test 
and  public  review.  A  few  of  these 
commenters,  while  generally  opposing 
any  changes,  did  offer  some  rulemaking 
suggestions  on  the  six  ANPR  questions. 

Federal  agency  and  industry 
comments  urged  NOAA  to  make  many 
changes  to  the  regulations  to  refine  and 
improve  the  partnership  between 
Federal  and  State  agencies.  These 
commenters  believe  that  NOAA's  2000 
rule  was  overly  broad  and  inconsistent 


with  the  CZMA's  objective  to  consider 
the  national  interest.  Further,  the  two 
Federal  agencies  that  commented 
believe  that  States  can  use  the  CZMA  for 
the  cancellation  of  energy  projects,  even 
after  a  Federal  agency  has  approved  the 
project.  NOAA's  proposed  changes 
address  Federal  agency  and  industry 
concerns. 

NOAA  Response  to  General 
Comments.  As  stated  in  the  ANPR. 
NOAA  is  not  seeking  to  alter  the  balance 
of  State  and  Federal  interests  provided 
for  in  the  CZMA  and  the  2000  rule. 
Neither  the  Energy  Report  nor  the  ANPR 
suggest  changing  the  States'  or  public's 
rights  under  the  CZMA  or  2000  rule. 
NOAA  does  believe,  however,  that  there 
are  some  improvements  that  can  be 
made  to  the  Federal  Consistency 
regulations. 

NOAA  agrees  that  the  Federal 
Consistency  process  is  not  primarily  a 
source  of  conflict,  but  that  the  projects 
reviewed  through  the  CZMA  process  are 
often  controversial.  Most  projects  are 
approved  by  the  coastal  States  and  there 
is  little  litigation. 

Early  coordination  was  stressed  in 
NOAA's  2000  revision  to  the  regulations 
and  in  recent  Federjil  Consistency 
Workshops  conducted  by  NOAA. 
NOAA  hopes  to  continue  its  education 
and  outreach  efforts,  as  budget  and 
resources  allow.  Through  workshops 
and  web  based  information  NOAA 
intends  help  stakeholders  avoid 
problems  arising  from  inadequate 
knowledge  of  the  consistency 
requirements,  limited  experience  with 
consistency,  or  insufficient  State-federal 
coordination. 

NOAA  agrees  that  some 
improvements  can  be  made  to  the 
regulations,  but  does  not  believe  that 
NOAA's  regulations  are  overly  broad. 
The  2000  rulemaking  reflects  CZMA 
directives  and  Congressional  intent  and 
was  finalized  after  four  years  of 
coordination  and  collaboration  with  all 
stakeholders.  It  may  be  that  some  of  the 
issues  raised  in  the  conunents  are  not 
really  problems  with  NOAA's 
regulations,  but  result  from 
requirements  and  policy  set  forth  by 
Congress  in  the  statute.  For  example, 
NOAA  does  not  have  the  authority  to 
exempt  federal  actions  from  CZMA 
review  and  States  have  the  authority  to 
object  to  the  issuance  of  federal  licenses 
or  permits  to  be  issued  by  Federal 
agencies. 

The  figures  discussed  above  and  those 
provided  by  some  of  the  State 
commenters  demonstrate  that  offshore 
oil  and  gas  exploration  and 
development  not  only  continues  to 
occur,  but  flourishes.  Coastal  States 
continue  to  ensure  that  both  the 


CZMA's  energy  development  and 
resource  protection  objectives  are  met. 
There  has.  of  course,  been  negotiation 
between  coastal  States.  MMS  and 
industry,  and  there  have  been  some 
issues.  NOAA  is  attempting  to  address 
some  of  those  issues  through  this 
rulemaking. 

NOAA  appreciates  the  concern  raised 
in  the  example  provided  by  industry 
where  a  State  required  changes  to  oil 
and  gas  project  to  be  located  on  an  ice- 
platform.  It  may  be  that  some  of  the 
changes  proposed  by  NOAA  will 
address  those  concerns  or  that  better 
coordination  is  needed  between  the 
State,  industry  and  MMS.  However,  the 
State's  use  of  consistency  to  ensure  that 
the  ice-platform  met  State  enforceable 
policies  is  in  fact  how  a  State  is 
authorized  by  Congress  to  use  Federal 
Consistency.  Through  the  CZMA. 
Congress  gave  the  States  the  ability  to 
review  federal  actions,  independent  of 
the  Federal  agencies'  reviews.  It  is 
important  to  note  the  statistics  referred 
to  above  and  acknowledge  that  States 
concm  with  most  projects  reviewed, 
including  oil  and  gas  projects. 

ANPR  Questions 

Information  Needs 

Comment  1 .  Existing  provisions  in  the 
CZMA  regulations  address  information 
needs  for  most  projects.  Describing 
specific  documents  in  the  regulations 
that  a  State  may  need  would  be 
ineffective  and  cumbersome  because 
information  needs  change  fit)m  project- 
to-project.  The  type  of  information 
needs  of  a  State  can  vary  from  project- 
td-project  depending  on  how  detailed 
the  EP  or  DPP  is  and  the  complexity  of 
a  project.  One  of  the  fundamental 
attributes  of  the  CZMA  is  that  it  allows 
each  State  to  develop  its  own  coastal 
management  program  in  light  of  the 
individual  characteristics  and  priorities 
of  the  States.  Thus,  the  development 
and  imposition  of  detailed  nationwide 
information  requirements  appears  to  be 
incompatible  with  the  statutory 
framework  of  the  CZMA. 

Most  of  the  OCSLA  information 
requirements  ask  for  fairly  specific  and 
physical  descriptions,  while  the  CZMA 
requires  an  analysis  of  the  proposed 
project's  consistency  with  the 
enforceable  policies  of  a  State's  CMP. 
Where  there  is  a  problem,  the  proper 
remedy  is  the  development  of  guidance 
or  memoranda  of  understanding 
coordinating  information  requirements 
between  the  State  and  Federal  agencies. 
There  have  been  few  instances  where 
the  lack  of  availability  of  an  EIS  or  other 
NEPA  dociunent  led  to  an  objection 
based  on  lack  of  information,  ff 
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information  problems  (such  as  lack  of 
NEPA  documents)  do  occur,  they  can  be 
resolved  using  the  procedures  available 
under  15  CFR  930.60.  adopted  when  the 
Federal  Consistency  regulations  were 
updated  in  1990,  which  clarified  when 
the  consistency  time  clock  may  begin.  If 
OCRM  does  revise  the  information 
requirements  aspect  of  the  regulations, 
California  stated  it  would  not  oppose 
language  analogous  to  that  of  §  930.37 
being  placed  in  subparts  D  and  E  of  the 
regulations. 

NOAA  Response  to  Comment  1. 
NOAA's  regulations  at  15  CFR  930.58 
and  930.76.  and  MMS'  regulations 
already  provide  "national  standards"  for 
information  needs  for  OCS  oil  and  gas 
plans.  NQAA's  regulations  also  provide 
the  mechanism  for  addressing 
individual  State  infonnation  needs,  both 
through  each  State's  enforceable 
policies  which  are  approved  by  NOAA 
and  the  "necessary  data  and 
information"  specifically  identified  in  a 
State's  federally  approved  management 
program,  pitfsuant  to  15  CFR 
930.58(a)(2).  Section  930.76(b)  and 
includes  the  information  requirements 
of  §930.58. 

These  information  requirements 
provide  adequate  guidance  for  most 
projects.  Issues  have  been  raised 
regarding  OCS  oil  and  gas  projects  and 
whether  MMS  and  NOAA  regulations 
provide  enough  detail  about  the 
information  needed  or  whether 
additional  information  should  be 
described  in  the  regulations.  In 
addressing  these  issues.  NOAA 
recognizes  that  information  required  for 
MMS'  purposes  may  not  be  sufficient 
for  State  CZMA  piuposes.  Thus.  NOAA 
is  not  proposing  to  eliminate  15  CFR 
930.58(a)(2).  but.  rather  encourages 
States  to  make  better  use  of  the  section 
so  that  State  information  needs  will  be 
known  before  CZMA  review  begins  and 
the  applicant  and  Federal  agency  will  be 
able  to  plan  for  the  State  information 
needs  when  developing  the  project. 
NOAA  has  proposed  various 
improvements  to  increase  clarity  and 
efficiency  to  the  Federal  Consistency 
regulations  concerning  information 
needs. 

NOAA  agrees  that  States  and  Federal 
agencies  should  have  flexibility  to 
coordinate  NEPA  information  issues. 
Comment  2.  MMS'  comprehensive 
Notice  to  Lessees  for  the  Gulf  of  Mexico 
addresses  many  of  the  same  issues  as 
NOAA's  proposed  rule-making  and  can 
be  used  as  a  model  for  those  States  and 
regions  outside  the  Gulf  region, 
precluding  the  need  for  NOAA  to 
further  revise  the  regulations  on  these 
issues. 


NOAA  Response  to  Comment  2. 
Neither  the  current  nor  the  proposed 
regulations  would  prohibit  State-Federal 
memoranda  of  luiderstanding  on 
information  needs,  such  as  the  recent 
effort  by  MMS  and  the  Gulf  States. 
NOAA  will  continue  to  encourage  such 
agreements. 

Comment  3.  For  Virginia's 
Chesapeake  Bay  Preservation  Act 
Program,  the  State  would  like  detailed 
maps  shov\ring  (1)  the  layout  of 
proposed  on  shore  facilities  and  other 
elements  of  the  project  [i.e., 
transmission  lines,  reservoirs,  borrow 
areas,  waste  disposal  locations,  etc.); 
and  (2)  delineation  of  Chesapeake  Bay 
Preservation  Areas  on  the  properties 
imder  study. 

NOAA  Response  to  Comment  3  The 
State  could  amend  its  management 
program  to  describe  the  information  as 
being  "necessary  data  and  information." 
pursuant  to  15  CFR  930.58(a)(2)  and  (c). 
and  thus  required  of  the  applicant,  ff 
States  include  detailed  information 
requirements  in  their  management 
programs  pursuant  to  §  930.58(a)(2). 
then  problems  associated  with 
impredictable  State  requests  for 
additional  information  will  dissipate. 

Comment  4.  States  are  allowea  to 
request  additional  data  and  information 
during  the  CZMA  process  even  though 
they  may  have  already  received  this 
information,  through  MMS,  in  the 
documents  prepared  and  submitted  to 
the  federal  permitting  authority  by^a 
company.  Since  MMS  has  very  thorough 
environmental  review  regulations, 
information  generated  for  this  process 
should  he  honored  by  the  States  and  not 
requested  anew.  States  should  work 
with  the  federal  permitting  agency  and 
MMS  to  identify  what  information  is 
necessary  at  the  beginning  of  the 
OCSLA  and  CZMA  processes. 

NOAA  Response  to  Comment  4.  All 
parties  should  identify  information 
needs  as  early  as  possible.  This  should 
occur  before  CZMA  review  begins. 
There  should  not  be  a  need  to  develop 
information  in  addition  to  that  required 
by  MMS  regulations  and  15  CFR  930.58 
and  930.76(b)  once  the  CZMA  review 
begins,  except  in  limited,  imforeseen 
circumstances  and/or  where  issues 
regarding  the  substantive  adequacy  or 
completeness  of  the  information 
submitted  have  arisen.  Once  the  CZMA 
review  begins,  coastal  States  need  to 
allow  sufficient  time  for  industry  or 
MMS  to  respond  to  any  requests  for 
additional  information.  Thus.  NOAA 
proposes  to  clarify  information  needs 
and.  for  OCS  plans,  proposes  a  cut  off 
date  at  the  three  month  period  after 
which  no  additional  information  can  be 
requested  by  a  State. 


Comment  5.  A  better  description  of 
the  scope  and  natvire  of  information  will 
be  beneficial.  Preparation  of  a  list  of  the 
specific  information  that  is  required  to 
complete  the  CZMA  process  for  energy 
projects  is  encouraged.  The  applicants 
should  have  access  to  these  lists  of 
informational  needs  when  they  are 
preparing  the  necessary  applications. 
This  approach  would  assure  that  all  the 
players  understand  the  type  and  extent 
of  the  information  that  must  be 
submitted  prior  to  the  submission  of  any 
application.  The  infonnation 
requirements  should  be  keyed  to  the 
approved  coastal  management  plan  and 
enforceable  policies  of  the  plan.  By 
ensuring  that  the  information  requests 
are  firmly  grounded  in  the  approved 
plan,  NOAA  can  encourage  States  to 
keep  their  plans  current. 

NOAA  Response  to  Comment  5. 
NOAA  agrees  that  one  reason  for 
information  uncertainty  is  that  some 
States  do  not  list  information  needs 
pursuant  to  15  CFR  930.58(a)(2). 
Another  reason  for  uncertainty  is  that 
many  States  have  not  kept  their 
management  programs  up  to  date  by 
submitting  program  changes  to  NOAA. 
NOAA  has  begun  to  address  this  issue 
with  the  States.  In  addition.  NOAA  is 
looking  for  ways  to  facilitate  the  process 
to  update  State  programs,  which  is 
primarily  a  resource  issue  for  both  the 
States  and  NOAA. 

Comment  6.  NOAA's  regidation  at  15 
CFR  930.58(a)(1)  includes: 
"comprehensive  data  and  information 
sufficient  to  support  the  applicant's 
consistency  certification."  "This 
language  is  too  broad  and  has  been  used 
as  a  basis  for  continual  requests  by 
States  for  additional  information. 
Information  required  by  MMS 
regulations  should  be  adequate  for  the 
States  to  determine  consistency. 
Unreasonable  requests  for  more 
information  result  in  substantial  costs 
and  delays,  create  differing 
requirements  among  the  States  and  this 
unpredictability  has  a  dampening  effect 
on  OCS  energy  projects. 

NOAA  Response  to  Comment  6. 
NOAA  agrees  that  the  language  in 
§  930.58(a)(1)  which  says  "and 
comprehensive  data  and  information 
sufficient  to  support  the  applicant's 
consistency  certification"  is  not  needed 
since  the  section  describes  the 
information  needed  and  §  930.58(a)(2) 
allows  the  State  to  describe  any 
necessary,  information  in  additionjo 
that  required  by  NOAA  regulations.  The 
language  proposed  to  be  removed  is 
ambiguous  and  could  create  uncertainty 
in  the  determination  of  when  the  six- 
month  review  period  starts.  NOAA 
proposes  to  remove  this  clause  from 
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§  930.58(a)(1)  and  replace  it  with  a 
requirement  for  "information,  if  any, 
relied  on  by  the  applicant."  This  phrase 
describes  a  set  of  information  that  can 
be  specifically  defined  and  does  not 
require  additional  evaluation  by  the 
applicant.  NOAA  also  proposes 
restructuring  the  section  to  provide 
greater  clarity. 

Comment  7.  More  and  more 
frequently.  States  are  delaying  the 
issuance  of  the  consistency  concurrence 
until  the  NEPA  process  is  completed.  If 
a  final  NEPA  document  contains  no 
further  analysis  of  coastal  effiects,  the 
information  in  it  is  irrelevant  to  the 
State's  concurrence  or  objection  to  the 
consistency  determination. 
Furthermore,  by  withholding  a  State 
response  to  the  consistency 
determination  until  a  final  NEPA 
document  is  published,  the  State  denies 
the  Federal  agency  any  benefit  the 
agency  might  get  from  the  State's 
comments  on  the  consistency 
determination.  We  recommend  that 
States  not  be  allowed  to  delay  their 
responses  to  consistency  determinations 
under  the  ruse  of  the  need  for  additional 
information.  States  should  be  held  to 
the  timelines  established  in  15  CFR  part 
930.  To  accomplish  this,  NOAA  should 
clarify  the  purpose  of  the  consistency 
analysis,  and  the  importance  of  a  timely 
State  response,  so  that  Federal  agencies 
can  address  that  response  in  any  final 
NEPA  documentation. 

NOAA  Response  to  Comment  7.  States 
cannot  delay  their  consistency 
responses  for  any  reason,  imless  the 
State,  Federal  agency  and,  if  applicable, 
the  applicant  agree.  If  a  State  does  not 
concur  or  object  within  the  regulatory 
time  frames,  the  State's  concurrence  is 
presumed,  and  the  Federal  agency  may 
proceed.  Requests  for  additional 
information  do  not  toll  or  stay  the 
regulatory  time  periods.  For  Federal 
agency  activities  under  CZMA  section 
307(c)(1),  the  Federal  agency  makes  the 
determination  of  coastal  effects, 
consistency  with  the  State's  enforceable 
policies  and  whether  the  Federal  agency 
has  sufficient  information  to  make  such 
determinations,  pursuant  to  15  CFR  part 
930,  subpart  C.  The  State  may  request 
additional  information  or  object,  but  the 
Federal  agency  is  not  obligated  to 
provide  information  in  addition  to  that 
required  by  15  CFR  930.39.  or  to  extend 
the  regulatory  review  period.  NOAA 
agrees  that  a  final  NEPA  document  may 
not  be  needed  for  CZMA  review,  unless 
there  is  a  substantial  change  between  a 
draft  and  final  document. 

Comment  8.  A  State  agency  may 
effectively  extend  the  required  60-day 
consistency  determination  review 
period  merely  by  requesting  additional 


information  from  the  submitting  Federal 
agency.  The  State  agency  is  under  no 
obligation  to  make  its  information 
request(s)  in  a  timely  manner. 

NOAA  Response  to  Comment  8.  As 
discussed  above  and  stated  in  the 
regulations.  States  cannot  unilaterally 
alter  the  CZMA  review  periods.  In  this 
proposed  rule  NOAA  has  further 
clarified  this  fact.  Section  930.39  sets 
out  information  requirements  for 
consistency  determinations.  It  is  up  to 
the  Federal  agency  to  determine  the 
information  necessary  to  support  its 
consistency  determination.  NOAA's 
Federal  Consistency  regulations  provide 
general  information  guidelines,  but  do 
not,  and  could  not,  presume  to 
determine  when  another  Federal 
agency's  administrative  record  is 
complete  and  sufficient  to  support  a 
consistency  determination.  Given  the 
60-day  time  period  for  review  of  Federal 
agency  activities,  NOAA  proposes  to 
require  States  to  notify  Federal  agencies 
within  14  days  of  receipt  of  a 
consistency  determination  if  the  State 
believes  the  Federal  agency  has  not 
submitted  the  information  described  in 
§  930.39.  Otherwise,  a  Federal  agency's 
submission  is  presumed  complete  and 
by  operation  of  the  NOAA  rule,  the  60- 
day  review  period  began  when  the  State 
received  the  consistency  determination. 
If  the  Federal  agency  believes  it  has 
provided  sufficient  information  to  the 
State,  the  Federal  agency  can  make  a 
fully  consistent  finding  or  consistent  to 
the  maximum  extent  practicable  finding 
based  on  its  own  administrative  record. 

Comment  9.  Public  participation  is 
not  required  for  State  action  on  Federal 
Consistency  determinations  (See  16 
U.S.C.  1456(c)(1)  and  (2)).  There  are 
times  when,  from  the  perspective  of  the 
Federal  agency  submitting  information 
to  a  State  agency,  maintaining 
information  security,  especially 
handling  of  sensitive  infrastructure  and 
operational  information  (e.g.,  anti- 
terrorist/force  protection  related 
projects),  is  a  critical  concern. 
Consequently,  NOAA  should  revise  its 
rules  or  provide  guidance  that  clarifies 
that  Federal  agencies,  not  State 
reviewing  agencies,  should  make  final 
determinations  concerning  the  release  of 
sensitive  infrastructure  or  operational 
information  that  is  submitted  in  support 
of  a  consistency  determination  under  16 
U.S.C.  1456(c)(1)  or  (2). 

NOAA  Response  to  Comment  9. 
Public  participation  is  required  for  State 
review  of  a  Federal  agency's  consistency 
determination  for  Federal  agency 
activities.  CZMA  section  306(d)(14),  15 
CFR  930.42;  see  65  FR  77126,  77141 
(Dec.  8,  2000).  NOAA's  regulations 
provide  ample  means  for  Federal 


agencies  to  deal  with  emergencies  and 
sensitive  information.  See  15  CFR 
930.32(a),  (b)  and  (c).  Section  930.32(c) 
on  classified  activities  and  information 
was  added  in  2000  with  the  assistance 
ofthe  U.S.  Navy. 

Comment  10.  Section  121(c), 
regarding  the  evaluation  of  alternatives 
on  appeal  to  the  Secretary,  should  be 
amended  to  require  the  Secretary  to 
consult  with  expert  Federal  agencies 
regarding  the  availability  or 
reasonableness  of  any  alternatives 
considered  by  the  Secretary. 

NOAA  Response  to  Comment  10. 
NOAA's  regulations  provide  for  Federal 
agency  comment  into  all  substantive 
aspects  of  a  consistency  appeal  under 
§  930.121(a),  (b)  and  (c)  and  Federal 
agency  comments  are  a  part  of  the 
Secretary's  decision  record.  NOAA's 
regulation  at  15  CFR  930.128(c) 
specifically  provides  for  Federal  agency 
conunent.  NOAA  proposes  to  amend 
§930.128  to  clarify  its  historic  practice 
regarding  weight  given  to  comments  by 
Federal.agencies. 

Comment  11.  A  State  can  delay  the 
start  of  the  consistency  review  period 
for  Federal  agency  activities  by  claiming 
the  Federal  agency's  submission  is 
incomplete  or  otherwise  insufficient. 

NOAA  Response  to  Comment  11. 
NOAA  proposes  to  clarify  when  the 
State's  consistency  review  period  begins 
for  Federal  agency  activities. 

Appeal  Time  Frames 

Comment  12.  States  do  not  object  to 
most  Federal  actions  reviewed.  No 
deadline  for  a  Secretarial  decision 
should  be  allowed  to  undermine  the 
already  well-established  methods  for 
resolving  disputes  in  §  930.129(c)  and 
(d)  of  the  C21MA  regulations.  Retaining 
flexibility  available  under  current 
regulations  serves  the  interests  of  both 
applicants  and  regulatory  agencies.  The 
only  way  to  further  shorten  the  time 
frame  for  appeals  would  be  to  have  a 
limited  time  period  for  development  of 
the  record,  once  an  appeal  is  filed. 
However,  this  would  prevent  the 
Secretary  from  arriving  at  a  decision 
based  on  all  available  information.  It 
would  also  prejudice  the  States,  because 
the  State  is  the  respondent  to  the 
appeal,  which  usually  contains  new 
information  supplied  by  the  appellant. 
If  it  is  decided  that  a  definitive  date  is 
necessary,  it  should  not  preclude 
consideration  of  federal  environmental 
reviews,  that  include  relevant 
information,  in  the  administrative 
record. 

NOAA  Response  to  Comment  12. 
NOAA  agrees  that  the  States  do  not 
object  to  the  great  majority  of  projects 
reviewed  and  that  of  the  few  objections 
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there  are  very  few  appeals  to  the 
Secretary.  However,  NOAA  believes  that 
improvements  can  be  made  to  the 
regulations  governing  the  consistency 
appeals  process  and  still  allow  the 
Secretary  to  develop  an  adequate  record 
under  the  Administrative  Procedure  Act 
(APA).  NOAA's  proposed  change  to 
§  930.130  would  provide  parties  to  an 
appeal  with  the  flexibility  to  agree  to 
stay  the  appeal  process  in  order  to 
negotiate  a  resolution.  Under  these 
parameters,  no  party  would  be 
prejudiced.  NOAA's  proposed  change  to 
close  the  decision  record  270  days  after  - 
it  issues  a  Notice  of  Appeal  (notice 
issued  within  30  days  of  the  filing  of  an 
appeal)  would  provide  a  workable  time 
frame  for  OCS  appeals,  so  long  as 
NOAA  makes  the  procediual 
adjustments  proposed  in  the  other 
sections  of  subpart  H. 

Comment  13.  A  definitive  time  frame 
within  which  the  Secretary  of 
Commerce  must  issue  a  decision  can  be 
established.  At  minimum,  a  known 
action  time  frame  would  give  the 
appellant  applicant  an  imderstanding  of 
the  term  ofthe  process.  Additional 
environmental  reviews  should  not  be 
required  for  a  consistency  appeal.  A 
copy  of  the  completed  EA  or  EIS  should 
be  included  as  part  of  the  administrative 
record,  since  many  ofthe  criteria  for  a 
secretarial  override  involve 
consideration  of  environmental  issues. 
It  should  be  clear,  however,  that  the 
Secretary's  role  does  not  involve  review 
of  the  legal  sufficiency  of  the  EA  or  EIS. 
Rather,  the  Secretary  should  rely  on  the 
conclusions  of  the  EA  or  EIS  with 
respect  to  environmental  impacts  and 
mitigations,  and  should  accept  the 
document  as  sufficient  unless  a  coiut 
determines  otherwise. 

NOAA  Response  to  Comment  13. 
NOAA  has  proposed  a  limited 
consistency  appeal  review  period.  See 
proposed  change  to  §  930.130.  The 
Secretary  may  rely  on  relevant  materials 
such  as  NEPA  documents.  NOAA  is  not 
suggesting  that  the  Secretary  create  new 
NH*A  or  ESA  dociunents.  In  some 
appeals  the  NEPA  and  ESA  documents 
being  prepared  to  support  the  decision 
on  the  Federal  authorization  will  be 
needed  for  the  Secretary's  review.  The 
Secretary  needs  flexibility  to  adjust  the 
closure  of  the  decision  record  to 
accommodate  the  Federal  agency 
preparing  the  necessary  document(s). 

Comment  14.  It  is  not  the  function  of 
the  Secretary,  in  deciding  an  appeal,  to 
adjudicate  the  merits  of  the  underlying 
activity.  For  OCS  plans,  that  function  is 
with  MMS.  If  the  Secretary  overrides  a 
State's  objection,  then  MMS  may 
approve  the  plan  and  is  still  required  to 
complete  environmental  clearances 


required  by  law.  MMS  supplies  the 
Secretary  with  all  relevant  information 
including  NEPA  docimients. 
Information  contained  in  an  EA  or  a 
draft  EIS,  added  to  the  information 
provided  by  an  applicant,  is  sufficient 
information  for  the  Secretary  to  evaluate 
an  appeal.  An  appeal  before  the 
Secretary  will  also  include  all  the 
information  that  was  before  the  State. 
We  see  no  reason  why  the  appeal 
process  should  be  delayed  in  order  to 
obtain  additional  information  to  add  to 
that  administrative  record. 

NOAA  Response  to  Comment  14.  The 
Secretary's  review  is  de  novo,  to 
determine  if  the  project  is  consistent 
with  the  CZMA  or  in  the  interest  of 
national  security.  It  is  not  a  review  of 
the  basis  for  the  State's  objection  or  the 
basis  for  issuing  the  Federal  agency 
authorization.  The  Secretary  does  not 
substitute  the  Secretary's  judgement  for 
that  of  the  authorizing  Federal  agency 
regarding  the  merits  of  the  project,  nor 
does  the  Secretary  determine  whether  a 
proposed  project  complies  with  other 
Federal  law.  However,  because  of  the 
multiple  national  interest  requirements 
of  the  CZMA,  the  Secretary  must 
evaluate  an  authorization  of  a  project  in 
light  of  competing  CZMA  objectives. 
Varying  levels  of  information  and  detail 
are  required  to  make  these 
determinations  which  are  dictated  by 
many  factors  such  as  the  nature  of  the 
project,  scale  and  scope  of  effects  on 
coastal  uses  and  resources,  alterations  to 
the  proposal,  etc.  Normally,  when  the 
Secretary  needs  information,  he  waits 
for  the  authorizijig  Federal  agency  to 
complete  some  level  of  environmental 
review  or  generate  a  document.  Since 
these  docimients  are  required  by  other 
federal  law,  there  is  no  delay  to  the 
applicant  or  Federal  agency. 

Coordinated  Federal  Documents 

Comment  15.  While  the  CZMA 
regulations  make  an  admirable  attempt 
to  coordinate  CZMA  and  OCSLA 
requirements,  problems  with 
coordination  of  federal  environmental 
review  documents  occur  because  of 
unrealistic  timeframes  imposed  by 
OCSLA  and  its  implementing 
regulations.  The  most  troublesome 
requirement  relates  to  comment 
deadlines  imposed  by  OCSLA  and  the 
related  regulations  for  reviews  of  EP's 
and  DPP's.  For  EP's,  the  MMS  has  30 
days  and  for  DPP's  60  days,  to«pprove, 
disapprove  or  request  modifications 
from  the  date  the  plan  was  deemed 
complete  (30  CFR  250.204(i)).  A  change 
to  OCSLA  to  allow  the  MMS  to  have  a 
longer  comment  period  before  making  a 
decision  would  alleviate  this  problem. 


NOAA  Response  to  Comment  15. 
While  a  change  to  the  OCSLA 
timeframes  might  improve  the  CZMA- 
OCSLA  interaction,  that  is  beyond  the 
scope  of  this  rulemaking,  which  is  to 
determine  if  there  are  improvements 
that  can  be  made  to  NOAA's 
regulations. 

Comment  16.  Coordination  is  already 
a  cornerstone  of  the  Federal  Consistency 
review  process,  and  in  practice  it  is  the 
norm.  Consistency  reviews  occur 
simultaneously  with  MMS  and  NEPA 
reviews  to  the  degree  practical  imder 
relevant  statutes.  If  information 
problems  (such  as  lack  of  NEPA 
documents)  do  occur,  they  can  be 
resolved  using  the  procedures  available 
under  15  CFR  930.60,  which  clarify 
when  the  consistency  time  clock  may 
begin.  General  consistency  concurrences 
with  the  MMS  help  minimize  the  scope 
and  duration  of  the  review  of  an  OCS 
plan  for  consistency.  Coordination  is 
best  accomplished  through  the 
interaction  of  individual  States  and 
Federal  agencies  and  this  is  what  the 
CZMA  consistency  regulations 
recognize  and  encourage.  Ambiguity 
and  uncertainty  can  be  eliminated  by 
improved  education  on  the  part  of  the 
applicants  as  to  the  States'  information 
requirements  and  consistency 
procedures. 

States  can  use  the  analyses  in  the 
lease  sale  EIS  to  calibrate  impacts  frbm 
individual  projects.  Additionally,  MMS 
has  given  notice  of  the  preparation  of  a 
programmatic  environmental 
assessment  (EA)  for  exploratory  drilling 
and  associated  activities  in  the  Eastern 
Planning  Area  of  the  Gulf  of  Mexico. 
This  programmatic  EA  is  intended  to 
consider  the  area  wide  environmental 
impacts  of  exploratory  drilling. 
Subsequent  site-specific  EA's  prepared 
by  MMS  for  an  operator's  Exploration 
Plan  can  then  be  tiered  from  the 
programmatic  EA  and  the  analyses  can 
be  focused  on  specific  activities 
proposed.  This  is  a  good  example  of  a 
Federal  agency  working  within  the 
statutory  framework  of  CZMA  and 
OCSLA  to  coordinate  the  completion  of 
environmental  review  documents  with 
the  information  needs  ofthe  States. 
Industry  recommends  that  this  approach 
be  adopted  in  the  Federal  Consistency 
requirements.  Effective  coordination  is  - 
best  achieved  by  maintaining  the 
freedom  and  flexibility  to  enter  into 
cigreements  and  discussions  among  the 
parties.  A  regulatory  mandate  for  such 
coordination  may  have  a  dampening 
effect  and  hinder  the  parties  from 
negotiating  resolution  to  specific  cases. 

NOAA  Response  to  Comment  16. 
NOAA  will  continue  to  encourage  early 
coordination  between  Federal  agencies 
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and  States.  This  early  coordination  is 
important  for  identifying  information 
needs  and  coordinating  reviews  with 
completed  dociunents.  The  MMS  Gulf 
of  Mexico  Region's  recent  efforts  to 
coordinate  reviews  and  information 
needs  may  provide  a  useful  model. 
NOAA  also  agrees  that  the  tiering  of 
NEPA  dociunents  is  beneficial, 
especially  when  the  documents  are 
ready  as  the  State  starts  its  CZMA 
review. 

Comment  1 7.  The  regulations  at 
section  930.60  contain  a  consistency 
review  "start"  provision,  which  begins 
when  the  State  receives  the  consistency 
determination  and  supporting 
information  under  section  930.58.  The 
problem  is  that  unlimited  requests  for 
additional  information  can  delay  the 
start  of  this  review  period  indefinitely. 
The  regulations  should  be  revised  to 
provide  that  a  State's  requests  for 
information  do  not  stop  the  timeline 
without  NOAA  approval.  The  State 
should  not  be  the  final  arbiter  of  when 
the  timeline  begins. 

NOAA  Response  to  Comment  1 7. 
NOAA  proposes  to  clarify  that 
consistency  starts  when  the  certification 
and  necessary  data  and  information 
described  in  §  930.58  are  received  by  the 
State. 

General  Negative  Determination 

Comment  18.  We  are  not  aware  of 
repetitive  Federal  agency  activities 
related  to  the  OCS,  so  it  appears  that  no 
efficiency  would  be  gained  by  this 
provision.  The  flexibility  already  exists 
in  the  existing  regulations  for  negative 
determinations  that  would  enable 
submittals  covering  multiple  activities. 

We  support  a  regulatory  provision  for 
a  general  negative  determination, 
similar  to  the  existing  regulation  for 
general  consistency  determinations. 
This  would  improve  the  efficiency  of 
the  Federal  Consistency  process. 

No  objection  provided  scope  of  the 
activity  covered  and  geographical  area 
are  agreed  upon  with  the  State  and 
Federal  agency. 

NOAA  Response  to  Comment  18. 
NOAA's  regidations  provide  for  a 
"general  consistency  determination" 
(general  CD)  which  result  in  one  State 
review  for  multiple  occurrences  of  an 
activity  where  the  actions  are  repetitive, 
do  not  have  coastal  effects  when 
performed  separately,  but  have 
cumulative  effects.  The  general  CD  was 
created  in  1979  as  an  administrative 
efficiency  so  that  Federal  agencies  may 
avoid  the  necessity  of  issuing  separate 
CD's"  for  each  repetitive  action.  There 
may  be  times  when  a  Federal  agency 
proposes  repetitive  activities  that  do  not 
have  coastal  effects,  when  performed 


separately  or  cumulatively.  In  such 
cases  where  an  individual  ND  is 
required  under  15  CFR  930.35.  NOAA 
believes  that  the  Federal  agency  should 
be  able  to  issue  a  General  Negative 
Determination  (general  ND).  The 
Federal  agency  would  have  to  provide 
supporting  information  as  is  the  case  for 
a  ND.  Since  the  use  of  a  general  ND 
would  be  an  effects  determination  made 
by  the  Federal  agency,  as  is  the  case  for 
a  CD,  general  CD  or  ND,  State  agreement 
to  use  a  general  ND  would  not  be 
required.  If  a  State  objected,  the 
resolution  provisions  of  15  CFR  part 
930,  subpart  C  would  apply. 

Comment  1 9.  We  recommend  that  the 
Federal  Consistency  regulations  be 
amended  to  grant  "Negative 
Determination"  status  to  any  Federal 
agency  activity  meeting  the  definition  of 
a  categorical  exclusion  under  its  own 
agency's  NEPA  regulations.  Second,  we 
recommend  that  NOAA  implement  the 
proposed  "General  Negative 
Determination"  process,  but  reserve  it 
only  for  those  Federal  agency  activities 
that  are  not  covered  by  a  NEPA 
Categorical  Exclusion  but  still  may  be 
determined  by  the  Federal  agency  to  be 
repetitive  and  not  reasonably  likely  to 
have  either  individual  or  cumulative 
coastal  effects. 

NOAA  Response  to  Comment  19.  A 
general  ND  would  not  be  an  exemption 
for  any  type  of  activity,  including  an 
"environmentally  non-adverse"  activity. 
Such  an  exemption,  as  discussed  in  the 
2000  NOAA  culemaking,  would  not  be 
authorized  under  the  CZMA.  Changing 
the  CZMA  Federal  Consistency  effects 
test  to  equate  it  with  the  NEPA  test  is 
not  authorized  by  the  CZMA  because 
the  NEPA  test  is  different  than  the 
CZMA  effects  test  (a  categorical 
exclusion  (CE)  imder  NEPA  is  available 
when  there  is  no  potential  for  effects  on 
the  human  enviroiunent,  40  CFR 
1508.4).  Like  a  CE,  a  general  ND  would 
still  require  a  factual  determination  of 
coastal  effects.  (A  CE  is  not  an 
exemption  from  NEPA  like  an  ND  or 
general  ND  for  the  purposes  of 
compliance  with  the  CZMA,  a  CE  is 
compliance  with  NEPA  and  a 
determination  of  no  effect.  See  65  FR 
77124-77125, 77130-77133 (Dec.  8, 
2000)(discussing  effects  test). 

Comment  20.  A  general  negative 
determination  could  obviate  the  need  to 
revisit  non-resolved  issues  and  result  in 
considerable  savings  to  the  Federal 
agencies  and  the  States.  Any  such 
regulation  must  preserve  the  fact  that 
the  Federal  agency  determines  whether 
there  are  coastal  effects.  NOAA's  overly- 
broad  definitions  of  some  terms  may 
hamper  the  use  of  a  general  negative 
determination. 


NOAA  Response  to  Comment  20.  As 
discussed  in  NOAA's  response  to  the 
general  comments,  NOAA  disagrees  that 
NOAA's  CZMA  consistency  regulations 
are  "over-broad."  As  noted  in  the 
preamble  to  the  2000  rule,  consistency 
is  based  on  the  "effects  test"  and  there 
are  no  exceptions  to  this 
Congressionally  mandated  principle. 
NOAA's  regulations  would  not  hamper 
the  use  of  a  general  ND.  If  a  Federal 
agency  determines  a  project  will  have 
no  coastal  effects,  and  a  negative 
determination  (ND)  is  not  required,  then 
the  Federal  agency  does  not  have  to 
coordinate  with  the  State  at  all.  15  CFR 
930.35,  930.33(a)(2).  Administrative 
activities  have  not  been  subjected  to 
consistency  review  in  the  past,  probably 
because  they  do  not  propose  an  action 
with  coastal  effects.  Even  in  the  rare 
case  where  a  State  requested 
consistency  review  for  such  an  activity, 
NOAA's  regulation  provides  the 
solution:  a  negative  determination. 
NOAA  has  also  addressed 
administrative  actions  in  the  proposed 
change  to  the  definition  of  Federal 
agency  activities  in  §  930.31. 

Geographic  Considerations 

Comment  21 .  The  CZMA  establishes 
an  effects-based  evaluation  process 
rather  than  categorizing  activities  based 
on  geographic  location  or  type.  It  would 
be  particularly  difficult  to  develop 
geographic  criteria  for  activities 
conducted  in  the  open  ocean,  where 
effects  can  occiu  hundreds  of  miles 
from  the  point  of  origin.  The  existing 
regulations  adequately  address  this 
question.  State  agencies  are  already 
required  to  describe  geographic  areas 
within  which  federally  permitted 
activities  beyond  State  waters  are 
subject  to  consistency  review.  Moreover, 
as  the  ANPR  points  out  (at  p.  44409),  a 
coastal  State's  ability  to  review  the 
activities  stops  where  coastal  effects  are 
not  reasonably  foreseeable. 

NOAA  Response  to  Comment  21 . 
NOAA  has  not  proposed  a  regulatory 
change  to  address  State  review  of  OCS 
plans  located  far  offishore.  NOAA  has 
determined  that  conflicts  are  isolated 
examples,  would  most  likely  only  occur 
in  the  Gulf  of  Mexico,  and  can  be  dealt 
with  on  a  case-by-case  basis  should  an 
issue  arise.  To  create  a  new  regidatory 
process  to  determine  when  an  OCS  plan 
will  have  coastal  effects  on  a  particular 
State  would  be  difficult  to  develop  and 
would  likely  increase  administrative 
and  fact-finding  burdens  on  industry, 
the  States  and  Federal  agencies. 

The  determination  of  coastal  effects 
for  federal  license  or  permit  activities  is 
made  by  NOAA.  in  coordination  and 
consultation  with  the  States  and  the 
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Federal  agency.  This  is  done  through 
the  listing.and  geographical  location 
description  requirements  in  NOAA's 
regulations  at  15  CFR  930.53.  States  are 
required  to  list  the  federal  license  or 
permit  activities  that  the  State  believes 
will  have  coastal  effects  in  their 
management  programs.  The  State  either 
develops  this  list  as  part  of  management 
program  development  or  after 
management  program  approval  through 
NOAA's  program  change  procedures. 
See  15  CFR  930.53(cj.  and  15  CFR  part 
923,  subpart  H.  When  listing  Federal 
license  or  permit  activities,  States 
determine  whether  it  is  reasonably 
foreseeable  that  the  activity,  when 
conducted  inside  the  coastal  zone,  will 
affect  coastal  resources.  Once  listed  in 
the  State's  federally  approved  program, 
all  applications  for  the  listed  Federal 
authorization  in  the  coastal  zone  are 
automatically  subject  to  the  consistency 
process. 

To  review  activities  located  outside 
the  coastal  zone,  NOAA  must  approve 
or  deny  a  State's  request  to  describe  a 
geographic  location  outside  ks  coastal 
zone  where  activities  will  be  presumed 
to  have  coastal  effects.  A  State  must 
describe  with  specificity  the  geographic 
areas  fi-om  which  it  is  reasonably 
foreseeable  that  activities  will  affect 
coastal  uses  or  resources.  Federal 
agencies  and  other  interested  parties 
may  conunent  to  NOAA.  NOAA's 
approval  is  based  on  whether  effects  on 
the  coastal  zone  are  reasonably 
foreseeable. 

A  State  can  also  review  a  listed 
activity  located  outside  the  coastal  zone 
that  is  not  in  a  described  geographic 
location  as  an  "unlisted"  activity  on  a 
case-by-case  basis,  pursuant  to  15  CFR 
930.54.  NOAA  approval  is  required  in 
such  circiunstances  and  NOAA's 
approval  is  also  based  on  whether 
coastal  effects  are  reasonably 
foreseeable. 

The  purpose  of  these  listing 
requirements  is  to  provide  predictable 
procediues  to  determine  when  a  Federal 
license  or  permit  activity  is  subject  to 
CZMA  Federal  Consistency  review. 
These  procedures  provide  reasonable 
notice  to  Federal  agencies  and 
applicants  for  federal  authorizations  as 
to  when  and  how  consistency  applies. 
These  requirements  have  been  in  place 
since  1979. 

However,  the  geographic  location 
description  requirement  for  Federal 
license  or  permit  activities  has  not 
applied  to  Federal  authorizations 
described  in  detail  in  OCS  plans 
because  these  activities  are  specifically 
described  in  the  CZMA,  16  U.S.C. 
1456(c)(3)(B),  if  coastal  effects  are 
reasonably  foreseeable.  In  the  past,  most 


OCS  oil  and  gas  plans  were  for  projects 
located  near  shore  and  coastal  effects 
were  readily  identified.  Now,  however, 
technology  allows  industry  to  drill  for 
oil  and  gas  far  offshore  and  the 
connection  between  a  project  and  effects 
to  a  particular  coastal  State  is  not  as 
clear.  In  these  cases  a  person  coidd 
assert  that  its  project  vdll  not  have 
coastal  effects  on  a  particular  State.  If 
MMS  agreed  vdth  the  person's  assertion 
and  factual  basis  but  a  coastal  State  still 
believed  the  OCS  activity  will  have 
coastal  effects,  then  the  factual  matter 
may  be  resolved  through  the  mediation 
provisions  of  the  CZMA,  OCSLA 
provisions  and/or  litigation. 

Comment  22.  The  1990  amendments 
to  the  CZMA  did  not  give  carte  blanche 
to  the  States  to  assert  consistency 
review  over  all  OCS  leasing  activities  no 
matter  how  far  beyond  a  State's  coastal 
zone  they  take  place.  Rather,  "effects" 
must  still  be  demonstrated.  Moreover, 
this  legislative  history  does  not  apply  to 
the  entirely  separate  provisions 
regarding  consistency  review  for  federal 
permits  in  section  307(c)(3)(A),  or  OCS 
plans  in  section  307(c)(B).  Congress 
made  it  very  clear  that  technical 
amendments  to  the  provision  calling  for 
State  review  of  private  permits  were 
made  solely  to  conform  this  provision  to 
changes  made  to  the  Federal  agency 
activity  provision,  and  did  not  expand 
a  State's  scope  of  consistency  review. 
Despite  the  clear  legislative  history. 
Commerce's  preamble  blurs  the 
distinction  between  "Federal  agency 
activities"  and  "Federal  activities,"  in 
general,  e.g.,  approval  of  private 
permits/licenses,  and  OCS  plans,  and 
incorrectly  emphasizes  the  1990 
amendments'  expansion  of  consistency 
review  for  "Federal  activities."  (65  FR 
77125  middle  column,  December  8, 
2000).  Such  statements  should  be 
corrected. 

NOAA  Response  to  Comment  22.  The 
1990  CZMA  amendments  apply  to  all 
the  consistency  requirements.  The 
"technical  amendments"  were  to 
conform  all  of  CZMA  section  307  with 
the  changes  made  to  CZMA  §  307(c)(1). 
Moreover,  "direct"  effeqts  were  not  a 
limiting  factor  to  the  pre- 1990  CZMA 
application  of  Federal  Consistency  for 
Federal  license  or  permit  activities.  As 
noted  by  the  comment,  the  effects  test 
is  the  controlling  factor.  Thus,  the 
preamble  to  the  2000  final  rule  at  65  FR 
77125,  2d  col,  needs  no  correction. 
The  effects  test,  discussed  in  the 
Conference  Report  and  other  legislative 
history,  speak  to  a  cause  and  effect 
analysis,  or  the  so-called  series  or  chain 
of  events  analysis.  If  a  Federal  agency 
activity  will  have  reasonably  foreseeable 
effects,  then  consistency  applies.  Thus, 


as  discussed  in  the  preamble  to  the  2000 
rule,  the  t>'pe  of  Federal  agency  activity 
is  not  the  determinative  factor.  Id. 

Comment  23.  The  term  "foreseeable 
coastal  effects"  is  ambiguous, 
recommend  that  guidance  be  developed 
to  assist  in  making  this  determination. 

NOAA  Response  to  Comment  23. 
NOAA  need  not  further  define 
reasonably  foreseeable  coastal  effects. 
The  varied  State  programs,  the  analysis 
of  effects,  and  the  case-by-case  nature  of 
Federal  Consistency  precludes  rigid 
definitions  of  effects  and  what  is 
reasonably  foreseeable.  65  FR  77130,  2d 
col.  (Dec.  8,  2000).  Fiulher,  as  described 
above  under  the  general  conunents  and 
in  detail  in  the  preamble  to  the  2000 
rule,  the  definitions  of  coastal  effects 
and  coastal  uses  and  resources  have  not 
been  expanded  beyond  what  was 
already  required  by  the  statute, 
particularly  the  1990  amendments  to  the 
CZMA. 

Comment  24.  NOAA  should  monitor 
the  States'  interpretations  of  the  "effects 
test,"  and  the  implementation  of  the 
"listing  and  geographic  location" 
regulations  found  at  930.53,  to  ensure 
that  States  assert  a  right  of  consistency 
review  in  a  reasonable  manner.  This  is 
particularly  applicable  for  projects  at 
increasing  distance  from  a  State's 
coastal  zone. 

NOAA  Response  to  Comment  24. 
NOAA  monitor's  the  States'  use  of 
Federal  Consistency  through  (1)  day-to- 
day interactions  with  States,  Federal 
agencies,  industry  and  others;  (2) 
periodic  evaluations  ofthe  States' 
programs,  pursuant  to  CZMA  §  312;  and 
(3)  the  Secretary  of  Commerce's  review 
of  consistency  appeals. 

Comment  25.  NOAA  should  revise  the 
definition  of  "Coastal  Use  or  Resource" 
at  §  930. 1 1 .  By  adding  terms  such  as 
"scenic  and  Aesthetic  enjoyment"  and 
"air",  this  definition  goes  far  beyond  the 
statutory  definition  of  coastal  use  or 
resource,  and  inappropriately  extends 
the  "reach  of  reasonably  foreseeable 
effects." 

NOAA  Response  to  Comment  25. 
NOAA  need  not  revise  the  definition  of 
"coastal  use  or  resource"  at  §  930.11. 
The  definition  in  the  2000  rule  did  not 
create  new  thresholds,  but  is  based  on 
the  effects  test  as  described  in  the 
statute  and  the  Conference  Report  to  the 
CZMA  1990  amendments,  as  discussed 
in  the  preamble  to  the  2000  rule. 

Comment  26.  Commerce  regulations 
should  delete  the  provision  that  an 
action  with  minimal  or  no 
environmental  effects  may  affect  coastal 
use.  Requiring  consistency  review 
without  regard  to  significance  of 
environmental  impact  is  not  good 
public  policy. 
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NOAA  Response  to  Comment  26.  As 
discussed  throughout  this  proposed  rule 
and  the  preamble  to  the  2000  rule,  the 
CZMA  applies  to  federal  actions  that 
have  reasonably  foreseeable  coastal 
effects.  The  CZMA  does  not  provide  a 
"significance"  threshold  for  such 
effects,  and  in  fact  the  1990  CZMA 
amendments  removed  thresholds  by 
removing  "direct"  effects  from  the 
statute.  Thus.  NOAA  has  no  authority  to 
exempt  an  activity  from  consistency 
review.  Likewise,  regarding  the 
"significance"  of  a  coastal  effect,  the 
CZMA  prohibits  such  a  distinction.  See 
65  FR  77125.  2d  col.,  77129-77130, 
77135t77136  {Dec.  8,  2000).  The  policy 
purposes  of  the  CZMA  are  best  fulfilled 
by  the  required  analysis  of  the 
relationship  between  coastal  effects  and 
the  State's  enforceable  policies. 

Comment  27.  We  strongly  object  to 
the  development  of  guidance  or 
regulations  that  would  extend  State 
review  to  any  Federal  maritime 
activities  that  occur  well  beyond  a 
State's  lawful  jurisdiction. 

NOAA  Response  to  Comment  27. 
NOAA  is  not  extending  in  any  way  State 
review  to  activities  that  do  not  have 
coastal  effects.  Federal  Consistency 
applies  to  a  Federal  agency  activity, 
regardless  of  location,  if  coastal  effects 
are  reasonably  foreseeable.  NOAA's 
existing  regulations  provide  geographic 
location  considerations  for  the 
application  of  the  effects  test. 

Consolidated  Permit  Reviews 

Comment  28.  Existing  regulations 
already  encourage,  and  many  States 
already  implement,  to  the  extent 
practical,  substantial  interagency 
coordination  and  multiple-permit 
consolidated  reviews.  The  requirements 
of  the  CZMA  are  independent  of  other 
Federal  requirements,  and  mandatory 
consolidation  would  be  inconsistent 
with  the  CZMA.  In  addition,  industry 
often  will  not  invest  resources  into  the 
level  of  detailed  design  required  for 
$ome  permits,  such  as  air  permits,  until 
they  have  secured  overall  discretionary 
approvals  first. 

Comment  29.  Acceptable  if  sufficient 
information  were  available  to  inform  of 
all  the  permits. 

Comment  30.  Multiple  Federal 
authorizations  should  be  consolidated 
into  a  single  review  process  in  order  to 
reduce  procedural  delays. 

Comment  31.  A  single  consistency 
certification  for  an  OCS  EP  or  DPP 
should  cover  associated  approvals  such 
as  air  and  water  permits  necessary  to  the 
EP  or  DPP.  Ideally,  MMS  should  issue 
a  directive  making  it  clear  that  air  and 
water  permits  are  required  to  be 
described  in  detail  in  the  OCS  plan,  and 


are  therefore  covered  under  one 
consistency  certification.  Likewise, 
Federal  Consistency  regulations  should 
be  revised  to  clarify  that  the  States  must 
provide  consistency  review  and,  if 
applicable.  Commerce  should  issue  a 
decision  on  an  override  appeal  of  the 
OCS  plan  and  OCS-related  activities  at 
the  same  time. 

Comment  32.  Such  consolidation  may 
prove  impractical  for  a  number  of 
reasons.  When  a  DPP  is  submitted  to  a 
State,  the  CZMA  time  clock  starts.  In 
order  to  consolidate  reviews  of  all 
permits,  the  lessee  would  have  had  to 
submit  all  its  applications  to  the 
appropriate  agencies  and  certifications 
to  the  States  at  the  same  time.  There 
would  be  a  problem  if  not  all 
applications  were  ready  to  go  or  if  there 
was  a  problem  with  just  one.  It  wouid 
not  be  appropriate  to  withhold 
consistency  on  all  permits  or  the  DPP 
while  a  State's  objection  for  one  permit 
was  appealed  to  the  Secretary. 

NOAA  Response  to  Comments  28-32. 
NOAA  agrees  that  consolidation  may 
not  be  practicable  or  desirable  in  some 
cases.  One  way  to  address  consolidating 
as  many  permits  as  is  practicable  is  to 
ensure  that  the  permits  "described  in 
detail"  in  EP's  and  DPP's  include  air 
and  water  permits  and  other  applicable 
federal  authorizations,  appropriate  for 
inclusion  in  the  EP's  or  DPP's  as 
described  in  detail. 

NOAA  notes  that  the  existing 
regulations  allow  Federal  agencies  to 
issue  permits  described  in  detail  in  an 
EP  or  DPP  determined  by  the  State 
agency  to  be  consistent,  even  though  the 
State  may  have  objected  to  other  permits 
in  an  OCS  plan.  See  15  CFR 
930.81(b)(2). 

Comment  33.  The  definition  of 
"Federal  license  or  permit"  is  too  broad 
and  the  use  of  the  term  "certification" 
may  encompass  ministerial  paperwork 
that  does  not  grant  any  authorization  to 
anyone  to  do  something  that  otherwise 
would  be  impermissible.  Also,  the 
definition  exposes  other  OCS  approvals 
to  the  consistency  process  and  includes 
OCS  lease  suspensions. 

NOAA  Response  to  Comment  33.  The 
definition  of  Federal  license  or  permit 
in  §  930.51(a)  does  not  expand  the 
definition  based  on  the  1990  CZMA 
amendments.  The  term  "required"  in 
the  definition  is  self-ekplanatory:  a 
Federal  authorization  is  subject  to 
consistency  only  if  Federal  law  requires 
the  applicant  to  obtain  that  Federal 
authorization  in  order  to  conduct  the 
activity.  As  for  OCS  oil  and  gas 
approvals,  all  Federal  authorizations 
described  in  detail  in  an  EP  or  DPP  are 
covered  under  the  States'  review  of  the 
plans  imder  15  CFR  part  930,  subpart  E. 


Subpart  E  only  applies  to  Federal 
authorizations  described  in  detail  in  the 
OCS  EP  or  DPP. 

If  an  offshore  operator  is  also  required 
by  Federal  law  to  obtain  a  Federal 
authorization  that  is  not  described  in 
detail  in  an  EP  or  DPP,  and  the  activity 
covered  by  the  authorization  will  have 
coastal  effects,  then  that  Federal 
authorization  may  also  be  subject  to 
State  consistency  review  under  15  CFR 
part  930,  subpart  D,  if  the  State  has 
either  listed  the  Federal  authorization  in 
its  federally  approved  management 
program,  or  NOAA  has  approved  the 
State's  review  on  a  case-by-case  basis  as 
an  "unlisted  activity"  imder  15  CFR 
930.54.  In  both  cases,  the  State  would 
have  to  show,  and  NOAA  would  have 
to  find,  that  the  activity  to  be  allowed 
under  the  Federal  authorization  would 
have  reasonably  foreseeable  coastal 
effects.  If  the  authorization  is  a  "purely 
ministerial  paperwork,"  then  it  is 
extremely  unlikely  NOAA  would 
approve  the  State's  proposed  listing  of 
the  Federal  authorization  or  request  to 
review  as  an  unlisted  activity  because 
coastal  effects  would  not  be  reasonably 
foreseeable  and  the  ministerial  action 
would  be  incidental  or  related  to  an 
action  receiving  Federal  Consistency 
review. 

However,  as  provided  in  the  proposed 
change  to  §  930.51(a)  and  discussed  in 
the  accompanying  explanation,  NOAA 
proposes  to  remove  the  various 
descriptions  of  Federal  license  or  permit 
types  and  have  the  phrase  "any  required 
authorization"  become  a  catch-all  for  a 
Federal  license  or  permit  for  an  activity 
that  would  have  a  coastal  effect. 
Further,  NOAA  notes  that  there  are 
ministerial  certifications  which  do  not 
have  coastal  effects  or  are  incidental/ 
related  to  a  Federal  license  or  permit 
activity  that  was  already  reviewed  by  a 
State,  and  therefore  would  not  be 
reviewed  as  a  "Federal  license  or 
permit." 

The  Energy  Report  directs  Commerce 
and  Interior  to  re-examine  CZMA  and 
OCSLA  requirements.  While  the  OCSLA 
is  under  the  purview  of  Interior  and 
changes  to  the  OCSLA  or  Interioj's 
regulations  are  best  left  to  Interior, 
Interior  could  help  improve  the 
efficiency  and  effectiveness  of  the 
OCSLA  programs  by  including  more 
Federal  authorizations  as  "described  in 
detail"  in  OCS  plans. 

In  the  preamble  to  the  2000  rule, 
NOAA  posited  that  lease  suspensions 
granted  by  Interior  aie  Federal  license  or 
permit  activities.  Lease  suspensions  are 
not  listed  in  any  State's  management 
program  and  NOAA  has  never  approved 
a  request  to  review  a  lease  suspension 
as  an  unlisted  activity  (there  was  only 
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one  such  request  made  which  was 
withdrawn).  Activities  covered  imder  a 
lease  suspension  could  either  have  been 
already  covered  under  the  State's  review 
of  the  lease  sale,  EP  or  DPP.  Thus,  while 
NOAA  could  not  exempt  lease 
suspensions  from  potential  consistency 
review,  NOAA  does  not  currently 
anticipate  approving  any  State's  request 
to  either  list  lease  suspensions  or  to 
review  lease  suspensions  on  a  case-by- 
case  basis  as  an  unlisted  activity,  except 
in  some  rare,  limited  circumstance. 
•    Further,  NOAA's  view  on  lease 
suspensions  as  federal  license  or  permit 
activities  has  been  superceded  by  the 
Ninth  Circuit,  at  least  for  the  lease 
suspensions  that  were  the  subject  of  the 
California  litigatioti.  California  ex  rel. 
Cal.  Coastal  Comm'n  v.  Norton,  150  F. 
Supp.2d  1046  (N.D.  Cal.  2001),  aflfd. 
311  F.3d  1162  (9th  Cir.  2002).  On  June 
20,  2001,  the  U.S.  District  Court  for 
Northern  California  ordered  Interior  to 
provide  California  with  a  consistency 
determination  pursuant  to  CZMA 
section  307(c)(1)  for  the  lease 
suspensions  it  issued  for  36  leases 
located  offshore  California.  The  Court 
also  ordered  Interior  to  provide, 
pursuant  to  NEPA,  a  reasoned 
explanation  for  its  reliance  on  a 
categorical  exemption  for  the  lease 
suspensions. 

On  appeal  by  the  United  States,  the 
Ninth  Circuit  affirmed  the  District 
Coiul's  finding  that  the  lease 
suspensions,  in  the  case  of  these  36 
leases,  whether  granted  or  directed  by 
Interior,  were  Federal  agency  activities 
under  CZMA  section  307(c)(1),  £md  not 
"Federal  license  or  permit  activities" 
under  CZMA  section  307(c)(3)(A).  The 
Ninth  Circuit  foimd  that  the  • 
suspensions  allowed  the  leases  to 
continue  for  lengthy  additional  terms 
and,  more  importantly,  these  leases  had 
not  been  previously  reviewed  by 
California  under  the  CZMA.  The  Court 
viewed  the  suspensions  as  an  extension 
of  the  leases  and  thus  any  suspension  of 
the  lease  was,  in  the  Court's  view,  a 
Federal  agency  activity  under  CZMA 
section  307(c)(1).  The  Ninth  Circuit 
further  found  that  the  lease  suspensions 
at  issue  would  have  coastal  effects 
since,  among  other  things,  the 
suspensions  required  lessees  to  engage 
in  certain  milestone  activities  which 
could  affect  coastal  resources.  The 
Ninth  Circuit  also  determined  that  the 
effect  of  the  1990  amendments  to  the 
CZMA  in  overturning  the  decision  of 
the  Supreme  Court  in  Secretary  of  the 
Interior  V.  California.  464  U.S.  312 
(1984),  is  that  lease  suspensions  are  not 
subsidiary  to  exploration  plans  and 
development  and  production  plans  (and 
thus  are  not  barred  from  consistency 


review  by  CZMA  section  307(c)(3)(B)), 
and  that  activities  with  coastal  effects 
preceding  exploration  plans  and 
development  and  production  plans  are 
•  subject  to  consistency  review.  In  making 
this  finding,  the  Nindi  Circuit  stated: 

'  In  subjecting  lease  sales  to  consistency 
review,  Congress  has  made  it  clear  that  the 
statute  [CZMA]  does  not  prohibit  consistency 
review  of  federal  agency  activities  that  are 
not  subsidiary  to  exploration  and 
development  and  production  plans.  The 
exploration  and  development  and  production 
plan  stages  are  not  the  only  opportunities  for 
review  afforded  to  States  under  the  statutory 
scheme. 

Referring  to  the  fact-specific  inquiry 
necessary  to  determine  if  a  Federal 
action  has  coastal  effects  and,  thus,  is 
subject  to  Federal  Consistency  review, 
the  Ninth  Circuit,  quoting  from  NOAA's 
preamble  to  its  2000  final  rule,  agreed 
"with  the  reasoning  of  the  National 
Oceanic  and  Atmospheric 
Administration  that  a  lease  suspension 
or  set  of  lease  suspensions  niight  'affect 
the  uses  or  resources  of  the  State's 
coastal  zone,  and  thus  CZMA  bars 
*   *   *  categorically  exempting 
suspensions  from  consistency 
[review.]' " 

It  is  NOAA's  view  that  the  California 
v.  Norton  decision  is  limited  to  the  36 
leases  in  that  case  and  that  in  all 
foreseeable  instances,  lea^e  suspensions 
would  not  be  subject  to  Federal 
Consistency  review  since  (1)  as  a 
general  matter,  they  do  not  authorize 
activities  with  coastal  effects,  and  (2)  if 
they  did  contain  activities  with  coastal 
effects,  the  activities  and  coastal  effects 
should  be  covered  in  a  State's  review  of 
a  lease  sale,  an  EP  or  a  DPP.  If  a  State 
believes  that  a  particular  lease 
suspension  should  be  subject  to  Federal 
Consistency,  the  State  could  notify 
MMS.  MMS  could  determine  that  the 
lease  suspension  is  an  interim  activity 
that  does  not  propose  a  new  action  with 
coastal  effects  and/or  provide  the  State 
with  a  negative  determination  pursuant 
to  15  CFR  930.35. 

Comment  34.  Section  930.85(c) 
should  be  amended  to  ensure  that 
Interior  first  determines  that  an 
amended  plan  meets  the  requirements 
of  the  OCSLA,  before  it  is  sent  to  the 
State  agency. 

NOAA  Response  to  Comment  34. 
NOAA  agrees  that  Interior  should 
decide  first  that  an  amended  OCS  plan 
meets  OCSLA  requirements  before 
sending  to  the  State  agency.  The  same 
technical  change  should  also  be  made  to 
§  930.82.  In  this  way.  Interior  ensures 
completeness  with  the  OCSLA  prior  to 
sending  an  amended  plan  to  the  State 
agency,  as  is  the  case  for  initial  OCS 
plan  review  under  §  930.76(c). 


Other  Comments 

Comment  35.  Delete  Conditional 
Concurrence  Procedures  or  Narrow  the 
Conditions  that  Can  be  Imposed. 
Conditional  Concurrences  create  an 
unclear  process,  neither  a  concurrence 
nor  objection,  and  coUld  delay  or 
terminate  OCS  projects.  Conditions  may 
usurp  Federal  permitting  authority. 

NOAA  Response  to  Comment  35.  The 
new  conditional  conciurences  section, 
§  930.4,  contains  adequate  standards  to 
ensure  State  conditions  are  based  on 
specific  enforceable  policies.  If  the 
requirements  for  a  conditional 
concurrence  are  not  met,  then  it  is 
automatically  treated  as  an  objection 
pursuant  to  15  CFR  930.4.  Thus,  if  an 
applicant  does  not  agree  with  a 
condition  and  does  not  amend  its 
application  to  the  Federal  agency,  then 
it  is  automatically  an-  objection. 
Likewise,  if  a  Federal  agency  finds  a 
condition  is  contrary  to  its  statutory 
mandate  and  refuses  to  accept  the 
condition,  then  it  is  automatically  an 
objection.  The  benefit  of  the  conditional 
concurrence  is  that  if  the  requirements 
are  met,  and  the  conditions  are 
acceptable  to  the  applicant  and  the 
Federal  agency,  then  the  Federal  agency 
can  approve  the  project.  If  conditional 
conciurences  were  not  allowed,  then  the 
State  would  simply  object.  All  of  this 
happens  within  the  State  consistency 
review  time  frames  established  by  the 
CZMA  and  NOAA's  regulations.  Thus, 
there  is  no  delay  and  there  is  very  clear 
direction  regarding  time  frames,  the 
substance  of  the  conditions,  and 
whether  the  State  has  objected  or 
concurred. 

NOAA,  the  States  and  the  Federal 
agencies  spent  considerable  time 
discussing  the  pros  and  cons  of 
conditional  concurrences  as  part  of  the 
2000  rulemaking.  NOAA  does  not 
anticipate  proposed  changed  to  this 
section  until  such  time  as  a  prdblem 
arises  in  implementing  the  section. 

Comment  36.  Clarify  that  the 
determination  of  whether  a  Federal 
agency  activity  has  coastal  effects  is  in 
the  purview  of  the  Federal  agency 
conducting  the  activity.  Commerce  has 
insisted  that  pre-lease  activities  such  as 
the  5- Year  OCS  lease  plan  are 
"development  projects"  under  section 
930.33  and  are  subject  to  consistency 
review. 

NOAA  Response  to  Comment  36. 
NOAA  has  not  declared  that  Interior's 
pre-lease  activities  are  "development 
projects  "  under  15  CFR  930.33.  All  that 
NOAA  has  said  is  that  a  Federal  agency 
activity  is  subject  to  consistency  if  there 
are  coastal  effects.  This  is  required  by 
the  CZMA.  See  65  FR  77125,  77129- 
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77133  (Dec.  8,  2000).  NOAA  defers  to 
Interior  regarding  the  determination  of 
effects  for  any  specific  Interior  activity. 

Comment  37.  Delete  the  Interstate 
Consistency  regxilations.  A  logical 
implementation  of  the  new  consistency 
review  for  activities  "outside  of  the 
coastal  zone"  contained  in  the  1990 
amendments  does  not  lead  to  interstate 
review.  These  regulations  also  raise 
constitutional  issues  as  to  whether  one 
State's  policies  can  be  legally 
enforceable  against  Federal  activities 
taking  place  entirely  in  a  different  State. 

NOAA  Response  to  Comment  37. 
Interstate  consistency  review  is 
authorized  by  the  CZMA  effects  test.  See 
65  FR  77125. 77129-77133,  77152- 
77153  (Dec.  8,  2000)  (discussion  of  the 
effects  test  and  application  to  interstate 
review). 

Comment  38.  Commerce  regulations 
at  section  930.121  require  that  an 
activity  must  "significantly  or 
substantially"  further  the  national 
interest  before  the  Secretary  can 
override  an  objection  based  on  the 
statutory  "national  interest"  criteria. 
This  change  can  potentially  be  very 
problematic.  While  the  preamble  to  the 
2000  regulations  state  that  "an  example 
of  an  activity  that  significantly  or 
substantially  furthers  the  national 
interest  is  the  siting  of  energy  facilities 
or  OCS  oil  and  gas  development,"  there 
is  no  such  statement  of  intent  with 
regard  to  oil  and  gas  exploration.  The 
preamble  should  be  revised  to  make  it 
clear  that  exploration  meets  the  new 
override  criteria  otherwise  the  term 
"significantly  or  substantially"  should 
be  deleted  from  the  regulations. 

NOAA  Response  to  Comment  38.  The 
use  of  the  phrase  "oil  and  gas 
development"  in  the  preamble  to  the 
2000  rule  when  discussing  the  phrase 
"significantly  or  substantially"  in  15 
CFR  930.121,  was  intended  as  an 
example  and  not  meant  to  apply  only  to 
DPP's.  The  term  "development"  was 
used  as  a  general  descriptor  for  OCS  oil 
and  gas  activities.  At  this  time,  NOAA 
cannot  foresee  a  case  where  OCS  oil  and 
gas  activities  do  not  further  the  national 
interest  in  a  significant  or  substantial 
maimer,  inclusive  of  the  exploration, 
development  and  production  phases. 

Comment  39.  Section  930.3  imposes  a 
requirement  on  OCRM  to  conduct  a 
continuing  review  of  approved 
management  programs.  This  is  a  critical 
part  of  the  Federal  Consistency  program 
and  one  that  should  receive  sufficient 
resources  and  funding  within  OCRM  to 
fully  effectuate.  OCRM  should  carefully 
monitor  the  States'  application  of  their 
management  programs  to  evaluate 
whether  a  State  is  inappropriately 
singling  out  a  particular  proposed 


federal  activity  in  or  outside  its  coastal 
zone,  and  objecting  to  such  an  activity 
on  its  face,  without  any  demonstration 
that  such  activity  may  impact  a  State's 
coastal  zone.  We  recommend  that 
Commerce  amend  section  930.3  as 
follows:  (1)  To  require  that  OCRM 
conduct  a  continuing  review  ol  the 
States'  application  of  their  enforceable 
programs  on  at  least  a  semiannual  basis, 
(2)  the  goal  of  such  review  would  be, 
among  others,  to  ensure  that  the  States 
have  supporting  documentation  and 
justification  for  an  objection  to  a 
proposed  federal  activity,  and  that  the 
States  are  not  using  their  C21M  programs 
to  prevent  a  certain  category  of  activity 
from  taking  place  in  or  outside  their 
coastal  zone,  and  (3)  the  definition  of 
"enforceable  policy"  in  section  930.11 
be  changed  to  delete  the  statement  that 
"Enforceable  policies  need  not  establish 
detailed  criteria  such  that  a  proponent 
of  an  activity  could  determine  the 
consistency  of  an  activity  without 
interaction  with  the  State  agency." 

NOAA  Response  to  Comment  39. 
NOAA  conducts  a  statutorily  mandated 
continuing  review  of  State  programs 
under  CZMA  §  312.  As  part  of  these 
section  312  evaluations,  NOAA  looks 
closely  at  the  State's  implementation  of 
Federal  Consistency.  These  reviews 
occur  every  three  years.  NOAA  also 
scrutinizes  State  use  of  consistency  on 
a  case-by-case  basis  when  called  for 
and,  as  a  threshold  matter,  on  appeal  of 
a  State's  objection  to  the  Secretary. 
Conducting  a  more  formalized  review 
semi-annually  or  annually,  would 
require  substantial  additional  resoiuces, 
with  little  foreseeable  benefit. 

NOAA  also  ensures  that  State 
programs  continue  to  adequately 
address  the  national  interest  in,  among 
other  priority  areas,  energy  facility 
siting.  This  is  accomplished  through  the 
section  312  reviews  and  when 
reviewing  proposed  changes  to  a  State's 
federally  approved  management 
program.  For  example,  NOAA  has 
denied  State  requests  to  include  in  their 
management  programs  State  policies 
that  ban  all  offshore  oil  and  gas 
activities  as  inconsistent  with  the 
CZMA's  national  interest  reouirements. 

The  definition  of  enforceaole  policy 
in  NOAA's  regulations  is  based  on  the 
statutory  definition  and  on  American 
Petroleum  Institute  v.  Knecht,  456  F. 
Supp.  889  (CD.  Cal.  1978),  aff'd.  609 
F.2d  1306  (9th  Cir.  1979).  See  65  FR 
77130,  2d  col.,  (Dec.  8,  2000) 
(discussion  of  "enforceable  policy"). 

Comment  40.  A  State  can  delay  the 
start  of  the  consistency  review  period 
for  Federal  agency  activities  by  claiming 
the  Federal  agency's  submission  is 
incomplete  or  otherwise  insufficient. 


NOAA  Response  to  Comment  40.  U 
the  Federal  agency  has  provided  the 
consistency  determination  and 
information  required  by  15  CFR  930.39. 
then  the  60-day  State  review  period 
begins  on  the  date  of  the  State's  receipt 
of  the  information.  The  State  cannot 
stay,  stop  or  alter  the  commencement  of 
the  60-day  period  once  it  starts,  unless 
the  Federal  agency  and  State  agency 
agree  to  an  alternative  time  period.  The 
State  is  not  the  arbiter  of  completeness; 
the  Federal  agency  is.  U  a  consistency 
determination  and  the  information 
required  by  §  930.39  are  provided,  even 
though  the  State  may  believe  it  needs 
clarification  or  additional  information, 
the  60-day  period  begins  when  the  State 
received  the  Federal  agency's 
information.  The  State  has  no  auth(^ty 
to  delay  the  start  of  the  60-day  period. 
U  the  Federal  agency  provided  the 
information  required  by  §  930.39,  then 
the  Federal  agency  may  presume  State 
concurrence  if  the  State  has  not  objected 
(or  requested  an  extension  as  allowed 
imder  the  regulations)  within  60  days 
from  the  State's  receipt  of  the 
information.  However,  NOAA  proposes 
a  modification  to  §  930.41(a)  that  would 
ensiu«  that  States  notify  Federal 
agencies  if  the  State  believes  the 
consistency  determination  is  not 
complete. 

Comment  41.  Modify  the  definition  of 
consistent  to  the  maximum  extent 
practicable  under  §  930.32  to  allow  the 
Federal  agency  to  determine  that  full 
consistency  is  not  practical  due,  but  not 
limited  to,  such  factors  as  logistical 
impediments,  lack  of  adequate 
technology,  illegality,  time  and  space 
considerations,  conflicts  with  other 
statutory  law,  cost  effectiveness, 
availability  of  equipment,  etc.,  etc. 

NOAA  Response  to  Comment  41.  The 
definition  of  "consistent  to  the 
maximiun  extent  practicable"  was  not 
significantly  changed  in  2000.  NOAA's 
definition  is  long-standing  (since  1979) 
and  clearly  reflects  the  language  and 
intent  of  the  CZMA.  NOAA's  language 
was  specifically  endorsed  by  Congress 
in  the  conference  report  to  the  1990 
CZMA  reauthorization  and  has  been 
upheld  by  Courts  since  then. 

The  suggested  changes  would  provide 
Federal  agencies  with  complete 
discretion  as  to  whether  or  not  they 
would  be  consistent  with  a  State's 
enforceable  policies.  Such  a  change 
would  violate  the  statute  and 
Congressional  intent.  The  change  would 
also  cause  imtold  and  unwarranted 
ambiguity  in  the  application  of 
consistency  and  in  legal  precedent, 
particularly  court  decisions.  Congress 
declared: 
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NOAA  has  interpreted  the  term  "maximum 
extent  practicable"  in  a  manner  which 
requires  strict  adherence  to  the  enforceable 
policies  of  state  programs  where  a  federal 
agency  has  discretion  (15  CFR  930.32).  The 
Committee  supports-  this  long-standing 
interpretation. 

Cong.  Rec.  H  8073,  8076  September  26, 
1990  (emphasis  added).  A  recent 
Federal  coiul  decision  has  addressed 
NOAA's  definition  of  "consistent  to  the 
maximiun  extent  practicable."  In 
California  Coastal  Conimission  v.  Dept. 
of  the  Navy,  5  F.  Supp.  2d.  1106  (S.D. 
Cal.  1998),  the  Navy  argued  that  it 
complied  to  the  "maximiun  extent 
practicable"  with  California's  dredging 
and  disposal  policies  because  it  was 
obligated  to  follow  a  modified  §  404 
permit  issued  by  the  Corps.  The  court 
noted  that  the  federal  permit  was  "not 
existing  Federal  law"  that  would  excuse 
compliance  with  the  State  policies  and 
consistency  requirements  of  the  CZMA. 
/d.  at  1111. 

Congress  partially  waived  the  Federal 
Government's  supremacy  over  State  law 
when  it  created  the  CZMA.  As  such,  the 
only  objective  means  to  determine 
"consistent  to  the  maximum  extent 
practicable"  is  based  on  the  legal 
requirements  of  Federal  agencies  and 
their  administrative  records.  Otherwise, 
a  Federal  agency  would  be  making 
arbitrary  decisions,  on  an  agency  by 
agency  basis,  based  on  subjective 
criteria  and  outside  the  confines  of 
Federal  law  applicable  to  the  agency. 

The  2000  rule  provided  clear 
guidance  as  to  when  a  Federal  agency 
can  proceed  over  a  State's  objection:  due 
to  an  unforeseen  circumstance  or 
emergency,  or  when  a  Federal  agency 
asserts,  based  on  its  own  administrative 
decision  record,  it  is  fully  consistent,  or 
because  of  the  requirements  of  other 
Federal  law.  NOAA  added  these 
provisions  in  2000  at  Federal  agencies' 
requests. 

NOAA  has  provided,  and  will 
continue  tb  provide,  advice  to  Federal 
agencies  on  how  to  effectively  use  the 
consistent  to  the  maximum  extent 
practicable  standard  in  connection  with 
their  statutes  and  case-by-case  decision 
records. 

Comment  42.  The  deference  to  be 
given  a  State's  determination  of 
"substantially  different  coastal  effects" 
under  15  CFR  §  930.51(e),  for  purposes 
of  determining  if  a  renewal  or  major 
amendment  of  a  federal  license  or 
permit,  is  an  unlawful  transfer  of  Federal 
authority  to  the  States  and  could  delay 
OCS  permit  activities. 

NOAA  Response  to  Comment  42.  The 
determination  of  substantially  different 
coastal  effects  should  be  made  by  input 
bom.  all  the  parties.  While  NOAA's 


language  did  not  transfer  Federal 
authority  to  the  States,  NOAA  agrees  the 
section  should  be  revised  to  reflect 
NOAA's  original  intent  that  the  State's 
view  be  accorded  some  weight. 

VI.  Miscellaneous  Rulemaking 
Requirements 

Executive  Order  12372: 
Intergovernmental  Review 

This  program  is  subject  to  Executive 
Order  12372. 

Executive  Order  13132:  Federalism 
Assessment 

NOAA  has  concluded  that  this 
regulatory  action  is  consistent  writlv 
federalism  principles,  criteria,  and 
requirements  stated  in  Executive  Order 
13132.  The  proposed  changes  in  the 
Federal  Consistency  regulations  are 
intended  to  facilitate  Federal  agency 
coordination  with  coastal  States,  and 
ensure  that  Federal  actions  affecting  any 
coastal  use  or  resource  are  consistent 
with  the  enforceable  policies  of 
approved  State  coastal  management 
programs.  The  CZMA  and  these  revised 
implementing  regulations  promote  the 
principles  of  federalism  articulated  in 
Executive  Order  13132  by  granting  the 
States  a  qualified  right  to  review  certain 
Federal  actions  that  affect  the  land  and 
water  uses  or  natural  resources  of  State 
coastal  zones.  Congress  partially  waived 
the  Federal  government's  supremacy 
over  State  law  when  it  created  the 
CZMA.  Section  307  of  the  CZMA  and 
NOAA's  implementing  regulations 
effectively  balance  responsibilities 
between  Federal  agencies  and  State 
agencies  whenever  Federal  agencies 
propose  activities  or  applicants  for 
required  federal  license  or  permit 
propose  to  undertake  activities  affecting 
State  coastal  uses  or  resources.  Through 
the  CZMA,  Federal  agencies  are 
required  to  carry  out  their  activities  in 
a  manner  that  is  consistent  to  the 
maximum  extent  practicable  with 
federally  approved  State  management 
programs  and  licensees  and  permittees 
to  be  fully  consistent  with  the  State 
programs.  The  CZMA  and  these 
implementing  regulations,  rather  than 
preempting  a  State  provide  a 
mechanism  for  it  to  object  to  Federal 
actions  that  are  not  consistent  with  the 
State's  management  program.  A  State 
objection  prevents  the  issuance  of  the 
Federal  permit  or  license,  unless  the 
Secretary  of  Commerce  overrides  the 
objection.  Because  the  CZMA  and  these 
regulations  promote  the  principles  of 
federalism  and  enhance  State 
authorities,  no  federalism  assessment 
need  be  prepared. 


Executive  Order  12866:  Regulatory 
Planning  and  Review 

This  regulatory  action  is  not 
significant  for  purposes  of  Executive 
Order  12866. 

Regulatory  Flexibility  Act 

The  Chief  Counsel  for  Regulation  for 
the  Department  of  Commerce  has 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  that  the  proposed  rule, 
if  adopted,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  proposed 
rule  will  make  only  minor  changes  to 
existing  regulations.  The  existing 
regulations  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and,  thus,  these 
clarifying  changes  will  not  result  in  any 
additional  economic  impact  on  affected 
entities.  To  the  extent  the  proposed  rule 
impacts  small  entities,  it  is  to  diminish 
their  regulatory  burden  and  obligations. 
The  proposed  rule  revises  provisions  of 
the  Federal  Consistency  regulations  to 
improve  Federal-State  coordination  of 
actions  affecting  the  coastal  zone,  and 
does  not  impose  any  new  requirements 
on  States,  federal  agencies,  businesses, 
or  the  public. 

The  term  "small  entify"  includes 
small  businesses,  small  organizations, 
and  small  governmental  jurisdictions. 
The  Federal  Consistency  regulations, 
and  the  proposed  rule,  primarily  affect 
States  and  federal  agencies.  Federal 
Consistency  also  applies  to  individual 
land  owners  proposing  certain  activities 
affecting  the  coastal  zone  that  require 
federal  authorizations.  State  and  Federal 
agencies  and  individual  landowners  are 
not  small  entities  under  the  Regulatory 
Flexibility  Act  (RFA).  Federal 
Consistency  does  apply  to  some  small 
businesses,  small  organizations  and 
small  governmental  jurisdictions 
proposing  activities  that  affect  the 
coastal  zone.  The  RFA  defines  a  small 
jurisdiction  as  any  government  of  a 
district  with  a  population  of  less  than 
50,000. 
The  number  of  small  entities  affected 

■  by  the  consistency  provisions  of  the 
CZMA  generdly,  are  insignificant  when 
compared  to  the  total  number  of  small 
businesses  and  governmental 
jurisdictions  in  the  34  coastal  States 
with  approved  coastal  management 
programs.  State  coastal  management 
programs  concur  with  95-97  percent  of 
all  federal  license  or  permit  activities, 
and  over  99  percent  of  all  applicable 
small  organization  and  governmental 

jurisdiction  federal  assistance  activities. 

For  example,  in  the  State  of  North 

Carolina,  for  the  period  January  1,  1998, 
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to  December  31. 1998.  the  State 
reviewed  26  applications  for  federal 
licenses  or  permits  under  15  CFR  part 
930,  subpart  D  (the  existing  regulations), 
for  activities  that  did  not  require  a  State 
permit.  Of  these  26  applications,  no 
small  entities  were  subject  to  the  State's 
CZMA  Federal  Consistency  review 
authority  and  the  existing  regulations. 
During  the  same  period  the  State  also 
reviewed  90  applications  by  State 
agencies  and  local  governments  for 
federal  financial  assistance.  Of  these  90 
applications,  28  small  entities  were 
subject  to  the  State's  CZMA  Federal 
Consistency  review  authority  and  the 
existing  regulations.  The  State  did  not 
object  to  any  of  these  flnancial 
assistance  applications.  Moreover,  all  of 
these  tinancial  assistance  activities 
involved  allowing  federal  funds  to 
improve  local  infrastructure.  North 
Carolina  is  a  representative  State  in  the 
use  and  application  of  the  Federal 
Consistency  requirement  and  the 
existing  regulations. 

In  addition,  the  Federal  Consistency 
appeal  process  affects  very  few  entities 
of  any  kind.  Since  the  CZMA  was 
enacted  in  1972,  only  39  consistency 
appeals  have  been  decided  by  the 
Secretary  of  Commerce.  Of  those  39 
consistency  appeals,  only  5  appeals 
have  involved  small  entities.  Iii  27  years 
of  implementation,  only  five  small 
entities  have  been  affected  by  these 
regulations  governing  consistency 
appeals  to  the  Secretajy  of  Commerce. 

Thus,  the  existing  regulations  do  not, 
and  the  proposed  rule  will  not,  if 
adopted,  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  an  initial 
Regulatory  Flexibility  Analysis  was  not 
prepared. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
additional  collection-of-information 
requirement  subject  to  review  and 
approval  by  OMB  under  the  Paperwork 
Reduction  Act  (PRA). 

National  Environmental  Policy  Act 

NOAA  has  concluded  that  this 
proposed  regulatory  action  does  not 
have  the  potential  to  pose  significant 
impacts  on  the  quality  of  the  human 
environment.  Further,  NOAA  has 
concluded  that  this  proposed  rule,  if 
adopted,  would  not  result  in  any 
changes  to  the  human  environment.  As 
defined  in  sectioRS  5.05  and  6.03c3(i)  of 
NAO  216-6,  this  proposed  action  is  of 
limited  scope,  a  technical  and 
procedural  nature  and  any 
environmental  effects  are  too 
speculative  or  conjectural  to  lend 
themselves  to  meaningful  analysis. 


Thus,  this  proposed  rule,  if  adopted,  is 
categorically  excluded  from  further 
review  pursuant  to  NEPA. 

List  of  Subiects  in  15  CFR  Part  930 

Administrative  practice  and 
procedure.  Coastal  zone.  Reporting  and 
record  keeping  requirements. 

Dated:  lune  5.  2003. 
Alan  Neiuchatz, 

Acting  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 

For  the  reasons  stated  in  the 
preamble,  NOAA  proposes  to  revise  15 
CFR  part  930  as  follows: 

PART  930— f'EDERAL  CONSISTENCY 
WITH  APPROVED  COASTAL 
MANAGEMENT  PROGRAMS 

1 .  The  authority  citation  continues  to 
read  as  follows: 

Authority:  16  U.S.C.  1451  et  seq. 

2.  Section  930.1  is  proposed  to  be 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

§930.1    Overall  Objectives. 

(b)  To  implement  the  federal 
consistency  requirement  in  a  maimer 
which  strikes  a  balance  between  the 
need  to  ensure  consistency  for  federal 
actions  affecting  any  coastal  use  or 
resource  with  the  enforceable  policies  of 
approved  management  programs  and 
the  importance  of  federal  activities  (the 
term  "federal  action"  includes  all  types 
of  activities  subject  to  the  federal 
consistency  requirement  under  subparts 
C,  D,  E,  F  and  I  of  this  part.): 
***** 

3.  Section  930.10  is  proposed  to  be 
amended  by  amending  the  table  as 
follows: 

§  930.1 0    Index  to  definitions  for  terms 
defined  in  part  930. 


Term 


Section 


Failure  substantially  to  comply 
with  an  OCS  plan 


930.85(c). 


4.  Section  930.11  is  proposed  to  be 
amended  by  revising  the  first  sentence 
of  paragraph  (g)  to  read  as  follows: 

§930.11     Definttions. 

*         *         *         *         *       '   . 

(g)  Effect  on  any  coastal  use  or 
resource  (coastal  effect).  The  term 
"effect  on  any  coastal  use  or  resource" 
means  any  reasonably  foreseeable  effect 
oh  any  coastal  use  or  resource  resulting 


from  a  Federal  agency  activity  or  federal 
license  or  permit  activity  (including  all 
types  of  activities  subject  to  the  federal 
consistency  requirement  under  subparts 
C*D,E,FandIofthispart.)*  *  * 
***** 

5.  Section  930.31  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
(d)  as  follows: 

§  930.31    Federal  agency  activity. 

(a)  The  term  "Federal  agency  activity" 
means  any  functions  performed  by  or  on 
behalf  of  a  Federal  agency  in  the 
exercise  of  its  statutory  responsibilities, 
which  includes  a  range  of  activities 
where  the  Federal  agency  makes  a 
proposal  for  action  which  initiates  an 
activity  or  series  of  activities  and  if 
coastal  effects  are  reasonably 
foreseeable,  e.g.,  a  Federal  agency's 
proposal  to  physically  alter  coastal 
resources,  a  plan  that  is  used  to  direct 
future  agency  actions,  a  proposed    . 
rulemaking  diat  alters  uses  of  the  coastal 
zone.  "Federal  agency  activity"  does  not 
include  the  issuance  of  a  federal  license 
or  permit  to  an  applicant  or  person  (see 
subparts  D  and  E  of  this  part)  or  the 
granting  of  federal  assistance  to  an 
applicant  agency  (see  subpart  F  of  this 
part). 
*         *        *        *         * 

(d)  A  general  permit  proposed  by  a 
J'ederal  agency  is  subject  to  this  subpart 
if  the  general  permit  does  not  involve 
case-by-case  or  individual  approval  of  a 
license  or  permit  by  the  Federal  agency. 
When  proposing  a  general  permit,  a 
Federal  agency  shall  provide  a 
consistency  determination  to  the 
relevant  management  programs  and 
request  that  the  State  agency(ies) 
provide  the  Federal  agency  with  review, 
and  if  necessary,  conditions  that  would 
permit  the  State  agency  to  concuj-  with 
the  Federal  agency's  consistency 
determination.  State  concurrence  shall 
remove  the  need  for  the  State  agency  to 
review  individual  uses  of  the  general 
permit  for  consistency  with  the 
enforceable  policies  of  management 
programs.  Federal  agencies  shall,  to  the 
maximum  extent  practicable, 
incorporate  State  conditions  into  the 
general  permit.  If  the  State's  conditions 
are  not  incorporated  into  the  general 
permit  or  a  State  agency  objects  to  the 
general  permit,  then  the  Federal  agency 
shall  notify  potential  users  of  the 
general  permit  that  the  genereil  permit  is 
not  available  in  that  State  imless  the 
potential  users  in  those  States  provide 
the  State  agency  with  a  consistency 
certification  under  subpart  D  of  this  part 
and  the  State  agency  concurs. 
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6.  Section  930.35  is  propqsed  to 
amended  by  redesignating  paragraph  (d) 
as  paragraph  (e)  and  by  adding  a  new 
paragraph  (d)  as  follows: 

§930.35    Negative  detarmlnations  for 
proposed  activities. 

***** 

(d)  General  Negative  Determinations. 
In  cases  where  Federal  agencies  will  be 
performing  a  repetitive  activity,  that  the 
Federal  agency  determines  will  not  have 
reasonably  foreseeable  coastal  effects, 
whether  performed  separately  or 
cumulatively,  the  Federal  agency  may 
provide  a  State  agency(ies)  with  a 
General  Negative  Determination, 
thereby  avoiding  the  necessity  of  issuing 
separate  negative  determinations  for 
each  occurrence  of  the  activity.  The 
General  Negative  Determination  must 
adhere  to  all  requirements  for  negative 
determinations  under  §  930.35.  In 
addition,  the  General  Negative 
Determination  must  describe  in  detail 
the  activity  covered  by  the  General 
Negative  Determination  and  the 
expected  number  of  occurrences  of  the 
activity  over  a  specified  time  period.  If 
a  Federal  agency  issues  a  General 
Negative  Determination,  it  may 
periodically  assess  whether  the  General 
Negative  Determination  is  still 
applicable. 
***** 

7.  Section  930.41  is  proposed  to  be 
amended  by  revising  paragraph  (a)  as 
follows: 

§  930.41    State  agency  response. 

(a)  A  State  agency  shall  inform  the 
Federal  agency  of  its  concurrence  with 
or  objection  to  the  Federal  agency's 
consistency  determination  at  the  earliest 
practicable  time,  after  providing  for 
public  participation  in  the  State 
agency's  review  of  the  consistency 
determination.  The  Federal  agency  may 
presume  State  agency  concurrence  if  the 
State  agency's  response  is  not  received 
within  60  days  from  receipt  of  the 
Federal  agency's  consistency 
determination  and  supporting 
information  required  by  §  930.39(a).  The 
60-day  review  period  begins  when  the 
State  agency  receives  the  consistency 
determination  and  supporting 
information  required  by  §  930.39(a).  U 
the  information  required  by  §  930.39(a) 
is  not  included  with  the  determination, 
the  State  agency  shall  notify  the  Federal 
agency  in  writing  within  14  days  of 
receiving  the  determination  and 
supporting  information  that  the  60-day 
review  period  has  not  begun,  identify 
missing  information  required  by 
§  930.39(a),  and  that  the  60-day  review 
period  will  begin  when  the  missing 
information  is  received  by  the  State 


agenqy.  If  the  State  agency  has  not 
notified  the  Federal  agency  that 
information  required  by  §  930.39(a)  is 
missing  within  the  14  day  notification 
period,  then  the  60-day  review  period 
shall  begin  on  the  date  the  State  agency 
received  the  consistency  determination 
and  accompanying  information.  The 
State  agency's  determination  of  whether 
the  information  required  by  §  930.39(a) 
is  complete  is  not  a  substantive  review 
of  the  adequacy  of  the  information 
provided.  Thus,  If  a  Federal  agency  has 
submitted  a  consistency  determination 
and  information  required  by  §  930.39(a), 
then  the  State  agency  shall  not  assert 
that  the  60-day  review  period  has  not 
begtui  because  the  information 
contained  in  the  items  required  by 
§  930.39(a)  are  substantively  deficfent, 
or  for  failure  to  submit  information  that 
is  in  addition  to  that  required  by 
§  930.39(a). 
***** 

8.  Section  930.51  is  proposed  to  be 
amended  by  revising  paragraph  (a)  and 
paragraph  (e)  as  follows: 

§  930.51    Federal  license  or  permit 
(a)  The  term  "federal  license  or 
permit"  means  any  required 
authorization  which  any  Federal  agency 
is  empowered  to  issue  to  an  applicant 
that  an  applicant  is  required  by  law  to 
obtain  in  order  to  conduct  activities 
affecting  any  land  or  water  use  or 
natural  resource  of  the  coastal  zone.  The 
term  does  not  include  OCS  plans,  and 
federal  license  or  permit  activities 
described  in  detail  in  OCS  plans,  which 
are  subject  to  subpart  E  of  this  part,  or 
leases  issued  piu-suant  to  lease  sales 
conducted  by  a  Federal  agency  (e.g., 
outer  continental  shelf  (OCS)  oil  and  gas 
lease  salfes  conducted  by  the  Minerals 
Management  Service  or  oil  and  gas  lease 
sales  conducted  by  the  Bureau  of  Land 
Management).  Lease  sales  conducted  by 
a  Federal  agency  are  Federal  agency 
activities  under  subpart  C  of  this  part. 
***** 

(e)  The  determination  of  substantially 
different  coastal  effects  under 
paragraphs  (b)(3),  and  (c)  of  this  section 
is  made  on  a  case-by-case  basis  by  the 
Federal  agency  after  consulting  with  the 
State  agency,  and  applicant.  The  Federal 
agency  shall  give  considerable  weight  to 
the  opinion  of  the  State  agency  and  the 
terms  "major  amendment,"  "renewals" 
and  "substantially  different"  shall  be 
construed  broadly  to  ensure  that  the 
State  agency  has  the  opportimity  to 
review  activities  and  coastal  effects  not 
previously  reviewed. 
*        *        *        •        * 

9.  Section  930.58  is  proposed  to  be 
amended  by  revising  paragraph  (a)(1) 


and  the  third  sentence  of  paragraph 
(a)(2)  as  follows: 

§  930.58    Necessary  data  and  information. 

(a)  *  *  *  ~ 

(1)  A  copy  of  the  application  for  the 
Federal  license  or  permit  and 

(i)  all  material  provided  to  the  Federal 
agency  in  support  of  the  application; 
and 

(ii)  To  the  extent  not  included  in 
paragraphs  (a)(1)  or  (a)(l)(i)  of  this 
section,  a  detailed  description  of  the 
proposed  activity,  its  associated 
facilities,  the  coastal  effects,  and  any 
other  information  relied  upon  by  the 
applicant  to  make  its  certification. 
Maps,  diagrams,  and  technical  data 
shall  be  submitted  when  a  written 
description  alone  will  not  adequately 
describe  the  pfoposal; 

(2)  *  *  *  Necessary  data  and 
information  may  include  State  or  local 
government  permit  applications  which 
are  required  for  the  proposed  activity. 


10.  Section  930.60  is  proposed  to  be 
revised  as  follows: 

§930.60    Commencement  of  State  agency 
review. 

(a)  Except  as  provided  in  §  930.54(e) 
and  paragraph  (a)(1)  of  this  section. 
State  agency  review  of  an  applicant's 
consistency  certification  begins  at  the 
time  the  State  agency  receives  a  copy  of 
the  consistency  certification,  and  the 
necessary  data  and  information  required 
pursuant  to  §  930.58. 

(1)  ff  an  applicant  fails  to  submit  a 
consistency  certification  in  accordance 
v«th  §  930.57,  or  fails  to  submit 
necessary  data  and  information  required 
pursuant  to  §  930.58,  the  State  agency 
shall,  within  30  days  of  receipt  of  the 
incomplete  information,  notify  the 
applicant  and  the  Federal  agency  of  the 
missing  certification  or  information,  and 
that: 

(i)  The  State  agency's  review  has  not 
yet  begiin,  and  that  its  review  will 
commence  upon  receipt  of  the  missing 
certification  or  information;  or 

(ii)  In  the  case  where  the  applicant 
has  provided  a  certification,  but  not  all 
necessary  data  and  information  required 
pursuant  to  §  930.58,  the  State  agency's 
review  has  begim,  and  that  the  missing 
information  must  be  received  by  the 
State  agency  during  the  State's  review 
period. 

(2)  Within  30  days  of  receipt  of  the 
certification  or  necessary  data  and 
information  that  was  deemed  missing, 
pursuant  to  paragraph  (a)(1)  of  this 
section,  the  State  agency  shall  notify  the 
applicant  and  Federal  agency  that  the 
certification  and  necessary  data  and 
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information  required  pursuant  to 
§  930.58  is  complete,  the  date  the 
information  deemed  missing  was 
received,  and  that  the  State  agency's 
consistency  review  commenced  on  the 
date  of  receipt. 

(3)  Once  the  six-month  review  period 
has  begun  under  paragraphs  (a),  (a)(1)  or 
(2)  of  this  section.  State  agencies  shall 
not  stop,  stay,  or  otherwise  alter  the 
consistency  timeclock  without  the 
applicant's  written  agreement.  State 
agencies  and  applicants  (and  persons 
under  subpart  E  of  this  part)  may 
mutually  agree  to  stay  the  consistency 
timeclock.  Such  an  agreement  shall  be 
in  writing  and  a  copy  shall  be  provided 
to  the  Federal  agency.  A  Federal  agency 
shall  not  presume  State  agency 
concurrence  with  an  activity  where 
such  written  agreement  exists  or  where 
a  State  agency's  review  period,  under 
paragraph  (a)(l)(i)  of  this  section,  has 
not  begun. 

(b)  The  State  agency's  determination 
that  a  certiflcation  and  necessary  data 
and  information  under  paragraph  (a)  of 
this  section  is  complete  is  not  a 
substantive  review  of  the  adequacy  of 
the  information  provided.  If  an 
applicant  has  submitted  the  documents 
required  by  §930.58.  then  a  State 
agency's  or  Federal  agency's  assertion 
that  the  information  contained  in  the 
submitted  documents  is  substantively 
deficient,  or  a  State  agency's  or  Federal 
agency's  request  for  clarification  of  the 
information  provided,  or  information  or 
data  in  addition  to  that  required  by 
§  930.58  shall  not  extend  the  date  of 
commencement  of  State  agency  review. 

11.  Section  930.63  is  proposed  to  be 
amended  by  revising  the  foiuth  sentence 
in  paragraph  (d)  as  follows: 

§  930.63    State  agency  objection  to  a 
consistency  certification. 

*        '  *         *         *         * 

(d)  *  *  *  See  §  930.121(c)  for  further 
details  regarding  alternatives  for  appeals 
under  subpart  H  of  this  part. 

***** 

12.  Section  930.76  is  proposed  to  be 
amended  by  removing  paragraph  (c), 
redesignating  paragraph  (d)  as 
paragraph  (c),  and  revising  paragraphs 
(a)  and  (b)  as  follows: 

§  930.76    Submission  of  an  OCS  plan, 
necessary  data  and  infornurtion  and 
consistency  certification. 

(a)  Any  person  submitting  any  OCS 
plan  to  the  Secretary  of  the  Interior  or 
designee  shall  submit  to  the  Secretary  of 
the  Interior  or  designee  (1)  a  copy  of  the 
OCS  plan,  (2)  the  consistency 
certification,  (3)  the  necessary  data  and 
information  required  piusuant  to 
§  930.58.  and  (4)  the  information 


submitted  pursuant  to  the  Department 
of  the  Interior's  OCS  operating 
regulations  (see  30  CFR  250.203  and 
250.204)  and  OCS  information  program 
regulations  (see  30  CFR  part  252). 

(b)  The  Secretary  of  the  Interior  or 
designee  shall  furnish  the  State  agency 
with  a  copy  of  the  information 
submitted  under  paragraph  (a)  of  this 
section,  (excluding  proprietary 
information). 
***** 

13.  Section  930.77  is  proposed  to  be 
amended  by  revising  paragraph  (a)  as 
follows: 

S  930.77    Commencement  of  State  agency 
review  and  put>lic  notice. 

(a)(T)  Except  as  provided  in 
§  930.60(a),  State  agency  review  of  the 
person's  consistency  certification  begins 
at  the  time  the  State  agency  receives  the 
information  required  pursuant  to 
§  930.76(a)  and  (b).  If  a  person  has 
submitted  the  documents  required  by 
§  930.76(a)  and  (b),  then  a  State  agency's 
assertion  that  the  information  contained 
in  the  submitted  documents  is 
substantively  deficient,  or  a  State 
agency's  request  for  clarification  of  the 
information  provided,  or  information 
and  data  in  addition  to  that  required  by 
§  930.76  shall  not  delay  or  otherwise 
change  the  date  on  which  State  agency 
review  begins. 

(2)  To  assess  consistency,  the  State 
agency  shall  use  the  information 
submitted  pursuant  to  §930.76.  If  a 
State  agency  needs  information  in 
addition  to  the  information  required 
pursuant  to  §  930.76,  it  shall  amend  its 
management  program  pursuant  to 

§  930.58(a)(2). 

(3)  After  the  State  agency's  review 
begins,  if  the  State  agency  requests 
additional  information,  it  shall  describe 
in  writing  to  the  person  and  to  the 
Secretary  of  the  Interior  or  its  designee 
the  reasons  why  the  information 
provided  under  §  930.76  is  not  adequate 
to  complete  its  review,  and  the  nature 
of  the  information  requested  and  the 
necessity  of  having  such  information  to 
determine  consistency  with  the 
enforceable  policies  of  the  management 
program.  The  State  agency  shall  make 
its  request  for  additional  information  no 
later  than  three  months  after 
commencement  of  the  State  agency's 
review  period.  The  State  agency  shall 
not  request  additional  information  after 
the  three-month  notification  period 
described  in  §  930.78(a). 


14.  Section  930.82  is  proposed  to  be 
revised  as  follows: 


§930.82    Amended  OCS  plans. 

If  the  State  agency  objects  to  the 
person's  OCS  plan  consistency 
certification,  and/or  if,  pursuant  to 
subpart  H  of  this  part,  the  Secretary 
does  not  determine  that  each  of  the 
objected  to  federal  license  or  permit 
activities  described  in  detail  in  such 
plan  is  consistent  with  the  objectives  or 
purposes  of  the  Act,  or  is  necessary  in 
the  interest  of  national  security,  and  if 
the  person  still  intends  to  conduct  the 
activities  described  in  the  OCS  plan,  the 
person  shall  submit  an  amended  plan  to 
the  Secretary  of  the  Interior  or  designee 
along  with  a  consistency  certification 
and  data  and  information  necessary  to 
support  the  amended  consistency 
certification.  The  data  and  information 
shall  specifically  describe  modifications 
made  to  the  original  OCS  plan,  and  the 
manner  in  which  such  modifications 
will  ensure  that  all  of  the  proposed 
federal  license  or  permit  activities 
described  in  detail  in  the  amended  plan 
will  be  conducted  in  a  manner 
consistent  with  the  management 
program.  When  satisfied  that  the  person 
has  met  the  requirements  of  the  C>CSLA 
and  this  subpart,  the  Secretary  of  the 
Interior  or  designee  shall  furnish  the 
State  agency  with  a  copy  of  the 
amended  OCS  plan  (excluding 
proprietary  information),  necessary  data 
and  information  and  consistency 
certification. 

15.  Section  930.85  is  proposed  to  be 
amended  by  removing  paragraph  (d)  and 
revising  paragraph  (b)  and  paragraph  (c) 
as  follows: 

§930.85    Failure  to  comply  substantially      , 
with  an  approved  OCS  plan. 

***** 

(b)  If  a  State  agency  claims  that  a 
person  is  foiling  substantially  to  comply 
wUh  an  approved  OCS  plan  subject  to 
the  requirements  of  this  subpart,  and 
such  failure  allegedly  involves  the 
conduct  of  activities  affecting  any 
coastal  use  or  resource  in  a  manner  that 
is  not  consistent  with  the  approved 
management  program,  the  State  agency 
shall  transmit  its  claim  to  the  Minerals 
Management  Service  region  involved. 
Such  claim  shall  include  a  description 
of  the  specific  activity  involved  and  the 
alleged  lack  of  compliance  with  the  OCS 
plan,  and  a  request  for  appropriate 
remedial  action.  A  copy  of  the  claim 
shall  be  sent  to  the  person. 

(c)  If  a  person  fails  substantially  to 
comply  with  an  approved  OCS  plan,  as 
determined  by  Minerals  Management 
Service,  pursuant  to  the  Outer 
Continental  Shelf  Lands  Act  and 
applicable  regulations,  the  person  shall 
comply  with  the  approved  plan  or  shall 
submit  an  amendment  to  such  plan  or 
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a  new  plan  to  Minerals  Management 
Service.  When  satisfied  that  the  person 
has  met  the  requirements  of  the  OCSLA 
and  this  subpart,  the  Secretary  of  the 
Interior  or  designee  shall  furnish  the 
State  agency  with  a  copy  of  the 
amended  OCS  plan  (excluding 
proprietary  information),  necessary  data 
and  information  and  consistency 
certification.  Sections  930.82  through 
930.84  shall  apply  to  further  State 
agency  review  of  the  consistency 
certification  for  the  amended  or  new 
plan. 

16.  Section  930121  is  proposed  to  be 
amended  by  revising  paragraph  (c)  as 
follows: 

§  930.121    Consistent  with  the  objectives  or 
purposes  of  the  Act. 

***** 

(c)  There  is  no  reasonable  alternative 
available  which  would  permit  the 
activity  to  be  conducted  in  a  maimer 
consistent  with  the  enforceable  policies 
of  the  management  program.  The 
Secretary  may  consider  but  is  not 
limited  to  considering  previous  appeal 
decisions,  alternatives  described  in  state 
objection  letters  and  alternatives  and 
other  information  submitted  during  the 
appeal.  An  alternative  shall  not  be 
considered  unless  the  State  submits  a 
statement,  in  a  hrief  or  other  supporting 
material,  to  the  Secretary  that  the 
alternative  would  permit  the  activity  to 
be  conducted  in  a  manner  consistent 
with  the  enforceable  policies  of  the 
management  program. 

17.  Section  930.125  is  proposed  to  be 
amended  by  redesignating  paragraphs 
(b)  through  (e)  as  paragraphs  (c)  through 
(f),  and  by  adding  a  new  paragraph  (b) 
as  follows: 

§  930.125    Notice  of  appeal  and  application 
fee  to  ttie  Secretary. 

***** 

(b)  The  appellant's  notice  of  appeal 
shall  include  a  statement  briefly 
explaining  the  appellant's  argument  for 
each  groimd  for  appeal  of  the  State 
agency's  objection  under  §  923.121,  as 
well  as  any  procedural/threshold 
argiunents  regarding  the  State's 
objection.  Grounds  for  appeal  or  issues 
concerning  the  State  agency's  objection 
not  identified  in  the  appellant's  notice 
of  appeal  shall  not  be  considered  by  the 
Secretary  and  will  not  be  considered 
part  of  the  Secretary's  decision  record. 
*        *        *        *        * 

18.  Section  930.127  is  proposed  to  be 
revised  as  follows: 

§930.127    Briefs  and  Supporting  Materials, 
(a)  Within  30  days  of  the  filing  of  the 
Notice  of  Appeal,  the  appellant  shall 
submit  to  the  Secretary  a  brief 


accompanied  by  all  such  supporting 
documentation  and  material  as  the 
appellant  deems  necessary  for  the 
consideration  of  the  Secretary.  Within 
30  days  of  the  State's  receipt  of  the 
Appellant's  brief  and  supporting 
docimientation  and  material,  the  State 
shall  submit  to  the  Secretary  a  brief  and 
all  such  supporting  documentation  and 
material  the  State  deems  necessary  for 
the  consideration  of  the  Secretary. 

(b)(1)  Both  the  appellant  and  State 
agency  shall  send  fovu  copies  of  their 
briefs  and  supporting  materials  to  the 
Office  of  General  Counsel  for  Ocean 
Services  (GCOS),  NOAA,  1305  East 
West  Highway,  Room  6111  SSMC4, 
Silver  Spring.  Maryland  20910,  one  of 
which  must  be  in  an  electronic  format 
compatible  (to  the  extent  practicable) 
with  the  website  maintained  by  the 
Secretary  to  provide  public  information 
concerning  appeals  imder  the  CZMA. 

(2)  At  the  same  time  that  materials  are 
submitted  to  the  Secretary,  the  appellant 
and  State  agency  shall  serve  at  least  one 
copy  of  their  briefs,  supporting 
materials  and  all  requests  and 
communications  to  the  Secretary  and  on 
each  other. 

(3)  Each  submission  to  the  Secretary 
shall  be  accompanied  by  a  certification 
of  mailing  and/or  service  on  the  other 
party  and  on  GCOS.  Service  may  be 
done  by  mail  or  hand  delivery. 
Materials  or  briefs  submitted  to  the 
Secretary  not  in  compliance  with  time 
periods  specified  in  Uiis  subpart  for 
filing  with  the  Secretary  or  without  ■ 
certification  of  service  on  the  other 
party  may  be  disregarded  and  not 
entered  into  the  Secretary's  decision 
record  of  the  appeed. 

(c)(1)  The  Secretary  has  broad 
authority  to  implement  procedures 
governing  the  consistency  appeal 
process  to  ensure  efficiency  and  fairness 
to  all  parties.  The  Secretary  determines 
the  content  of  the  appeal  decision 
record.  Briefs  and  supporting  materials 
submitted  by  the  State  agency  and 
appellant,  public  comments  and  the 
comments  of  interested  Federal  agencies 
usually  comprise  the  decision  record  of 
an  appeal.  The  Secretary  may 
determine,  on  the  Secretary's  own 
initiative,  that  additional  information  is 
necessary  to  the  Secretary's  decision, 
including  documents  prepared  by 
Federal  agencies  pursuant  to  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4321  et  seq.)  and  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.),  and 
may  request  such  information. 

(2)  To  promote  efficient  use  of  time 
and  resources,  the  Secretary  may,  upon 
the  Secretary's  own  initiative,  require 
the  appellant  6ind  the  State  agency  to 
submit  briefs  and  supporting  materials 


addressing  and/or  relevant  only  to 
procedural  or  jiurisdictional  issues 
presented  in  the  Notice  of  Appeal  or 
identified  by  the  Secretary.  Following  a 
decision  of  the  procedural  or 
jxurisdictional  issues,  the  Secretary  may 
require  briefs  on  substantive  issues 
raised  by  the  appeal  if  necessary. 

(3)  The  Secretary  may  require  the 
appellant  and  the  State  agency  to  submit 
briefs  in  addition  to  those  described  in 
930.127(a)  and  (c)(1)  as  necessary. 

(4)  Uriless  additional  briefs  are 
requested  by  the  Secretary  under 
paragraphs  (1)  or  (2),  the  parties  shall 
not  submit  any  briefs  or  materials  in 
addition  to  those  described  in  peiragraph 
(a)  of  this  section,  and  any  unrequested 
briefs  or  materials  may  be  disregarded 
and  not  entered  into  the  Secretary's 
decision  record  of  the  appeal. 

(d)  The  appellant  bears  the  burden  of 
submitting  evidence  in  support  of  its 
appeal  and  the  burden  of  persuasion. 
The  State  agency  bears  the  burden  of 
submitting  evidence  in  support  of  any 
alternatives  proposed  by  the  State 
agency  or  submitted  to  the  Secretary  by 
the  State  agency  during  the  conduct  of 
the  appeal. 

(e)  The  Secretary  may  extend  the  time 
for  submission  of  briefs  and  supporting 
materials  only  in  the  event  of  exigent  or 
unforeseen  circiunstances. 

(f)  Where  a  State  agency  objection  is 
based  in  whole  or  in  part  on  a  lack  of 
information,  the  Secretary  shall  limit 
the  record  on  appeal  to  information 
previously  submitted  to  the  State  agency 
and  relevant  comments  thereon,  except 
as  provided  for  in  sections  930.129(b) 
and  (c). 

19.  Section  930.128  is  proposed  to  be 
revised  as  follows: 

§  930.1 28    Public  notice,  comment  period, 
and  pablic  hearing. 

(a)  The  Secretary  shall  provide  public 
notice  of  the  appeal  within  30  days  after 
the  receipt  of  the  Notice  of  Appeal  and 
payment  of  application  fees  by 
publishing  a  Notice  in  the  Federal 
Register  and  in  a  publication  of  general 
circulation  in  the  immediate  area  of  the 
coastal  zone  likely  to  be  affected  by  the 
proposed  activity. 

(b)  The  Secretary  shall  provide  an 
opportunity  for  public  comment  on  the 
appeal  of  no  less  than  30  days  to  run 
conciurently  with  the  opportunity  to 
comment  provided  to  interested  Federal 
agencies.  Notice  of  the  public  comment 
period  shall  take  the  same  form  as 
Notice  required  in  paragraph  (a)  of  this 
section  and  may  be  provided  in  the 
same  Notice  as  the  Notice  of  the  filing 
of  the  appeal. 

(c)(1)  Notice  of  the  opportunity  for 
interested  Federal  agencies  to  comment 
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on  the  appeal  shall  take  the  same  form 
as  Notice  required  in  paragraph  (a)  of 
this  section  and  may  be  provided  in  the 
same  Notice  as  the  Notice  of  the  filing 
of  the  appeal.  The  Secretary  shall  accord 
greater  weight  to  those  Federal  agencies 
whose  comments  are  within  the  areas  of 
their  expertise. 

(2)  The  Secretary  may,  on  the 
Secretary's  own  initiative  or  upon 
written  request,  for  good  cause  shown, 
reopen  the  period  for  Federal  agency 
comments  before  the  closure  of  the 
decision  record. 

(d)  The  Secretary  may  hold  a  public 
hearing  in  response  to  a  request  or  on 
the  Secretary's  own  initiative.  A  request 
for  a  public  hearing  must  be  Hied  with 
the  Secretary  within  45  days  of  the 
publication  of  the  Notice  in  the  Federal 
Register  required  in  paragraph  (a).  If  a 
hearing  is  held  by  the  Secretary,  it  shall 
be  noticed  in  the  Federal  Register  and 
guided  by  the  procedures  described 
within  §930.113. 

20.  Section  930.129  is  proposed  to  be 
amended  by  revising  paragraph  (c)  and 
paragraph  (d)  as  follows: 

§  930. 1 29    Dismissal,  remand,  stay,  and 
procedural  override. 

***** 

(c)  The  Secretary  may  stay  the 
processing  of  an  appeal  or  extend  the 
period  for  the  development  of  the 
Secretary's  decision  record,  in 
accordance  with  §930.130. 

(d)  The  Secretary  may  remand  an 
appeal  to  the  State  agency  for 
reconsideration  of  the  project's 
consistency  with  the  enforceable 
policies  of  the  State's  management 
program  if  signiHcant  new  information 
relevant  to  the  State  agency's  objection, 
that  was  not  provided  to  the  State 
agency  as  part  of  its  consistency  review, 
is  submitted  to  the  Secretary  by  the 
State  agency,  the  appellant,  the  public 
or  a  Federal  agency.  The  Secretary  shall 
determine  a  time  period  for  the  remand 
to  the  State  not  to  exceed  20  days  and 
the  time  period  for  remand  must  be 
completed  within  the  period  described 
in  §930.130  for  the  development  of  the 
Secretary's  decision  record.  If  the  State 
agency  responds  that  it  still  objects  to 
the  activity,  then  the  Secretary  shall 
continue  to  process  the  append.  If  the 
State  agency  concurs  that  the  activity  is 
consistent  with  the  enforceable  policies 
of  the  State's  management  program, 
then  the  Secretary  shall  declare  the 
appeal  moot  and  notify  the  Federal 
agency  that  the  activity  may  be  federally 
approved. 

21.  Section  930.130  is  proposed  to  be 
amended  by  revising  paragraphs  (a),  (b), 
(c]  and  (dj  as  follows: 


§930.130    Closure  of  ttie  decision  record 
and  Issuance  of  decision. 

(a)(1)  With  the  exception  of  paragraph 
(2),  the  Secretary  shall  close  the 
decision  record  and  not  consider 
additional  information,  briefe  or 
comments  for  an  appeal  no  later  than 
270  days  after  the  date  of  the  Secretary's 
Notice  of  Appeal  published  in  the 
Federal  Register  under  §  930.128(a). 
Upon  closure  of  the  decision  record,  the 
Secretary  shall  immediately  publish  in 
.  the  Federal  Register  a  notice  indicating 
when  the  decision  record  has  been 
closed. 

(2)  The  Secretary  may  stay  the  closing 
of  the  decision  record  beyond  the  270- 
day  period  described  in  paragraph  (1): 

(i)  for  a  specified  period  mutually  . 
agreed  to  in  writing  by  the  appellant 
and  the  State  agency;  or 

(ii)  as  needed  to  receive,  on  an 
expedited  basis,  the  final  (A) 
environmental  analyses  required  under 
the  National  Environmental  Policy  Act 
(42  U.S.C.  4321  et  seq.)  for  the  Federal 
agency's  proposed  issuance  of  a  license 
or  permit  or  grant  of  assistance;  or  (B) 
Biological  Opinions  issued  pursuant  to 
the  Endangered  Species  Act  (16  U.S.C. 
1531  et  seq.)  for  the  Federal  agency's 
proposed  issuance  of  a  license  or  permit 
or  grant  of  assistance.  ^ 

(b)  No  later  than  90  days  after 
publication  of  a  Federal  Register  notice 
indicating  when  the  decision  record  for 
an  appeal  has  been  closed,  the  Secretary 
shall  issue  a  decision  or  publish  a  notice 
in  the  Federal  Register  explaining  why 

a  decision  cannot  be  issued  at  that  time. 
The  Secretary  shall  issue  a  decision 
within  45  days  of  the  publication  of  a 
Federal  Register  notice  explaining  why 
a  decision  cannot  be  issued  within  the 
90-day  period. 

(c)  The  decision  of  the  Secretary  shall 
constitute  final  agency  action  for  the 
purposes  of  the  Administrative 
Procedure  Act. 

(d)  In  reviewing  an  appeal,  the 
Secretary  shall  find  that  a  proposed 
federal  license  or  permit  activity,  or  a 
federal  assistance  activity,  is  consistent 
with  the  objectives  or  purposes  of  the 
Act,  or  is  necessary  in  the  interest  of 
national  security,  when  the  information 
in  the  decision  record  supports  this 
conclusion. 

*        •        •        •        * 

[FR  Doc.  03-14663  Filed  6-10-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[REG-1 31 478-02] 

RIN  1545-BB25 

Guidance  Under  Section  1502; 
Suspension  of  Losses  on  Certain 
Stock  DIsposKions 

agency:  Internal  Revenue  Service  (IRS}, 
Treasury. 

action:  Cancellation  of  notice  of  public 
hearing  on  proposed  ndemaking. 

SUMMARY:  This  document  cancels  a 
public  hearing  on  proposed  regulations 
under  section  1502  of  the  Internal 
Revenue  Code  that  redetermine  the 
basis  of  stock  of  a  subsidiary  member  of 
a  consolidated  group  immediately  prior 
to  certain  transfers  of  such  stock. 

DATES:  The  public  hearing  originally 
scheduled  for  June  20,  2003,  at  10  a.m., 
is  cancelled. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sonya  M.  Cruse  of  the  Regulations  Unit, 
Associate  Chief  Coimsel  (Procedure  and 
Administration),  at  (202)  622-7180  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing  that  appeared  in  the 
Federal  Register  on  Friday,  March  14, 
2003,  (68  FR  12324),  announced  that  a 
public  hearing  was  scheduled  for  June 
20,  2003,  at  10  a.m.,  in  the  auditorium. 
Internal  Revenue  Service  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC. 

The  subject  of  the  public  hearing  is 
proposed  regulations  under  section 
1502  of  the  Internal  Revenue  Code.  The 
public  comment  period  for  these 
regulations  expires  on  June  12,  2003. 
The  outlines  of  oral  testimony  were  due 
on  May  30,  2003.  The  notice  of 
proposed  rulemaking  and  notice  of 
public  hearing,  instructed  those 
interested  in  testifying  at  the  public 
hearing  to  submit  a  request  to  speak  and 
an  outline  of  the  topics  to  be  addressed. 
As  of  Friday,  June  6,  2003,  no  one  has 
requested  to  speak.  Therefore,  the 
public  hearing  scheduled  for  June  20, 
2003,  is  cancelled. 

Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Associate  Chief 
Counsel  (Procedure  and  Administration). 

[FR  Doc.  03-14785  Filed  6-10-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Intenuil  Revenue  Service 

26  CFR  Parts  1, 25. 31, 53. 55.  and  156 

[REG-107618-02] 

RIN  154S-BB29 

Automatic  Extension  of  Time  To  File 
Certain  Information  Returns  and 
Exempt  Organization  Returns 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regiUations. 

summary:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regidations  providing  an  automatic 
extension  of  time  to  file  certain 
information  returns  and  exempt 
organization  returns.  The  text  of  those 
regulations  also  serves  as  the  text  of 
these  proposed  regulations. 
DATES:  Written  or  electronic  comments 
and  requests  for  a  public  hearing  must 
be  received  by  September  9,  2003. 
ADDRESSES:  Send  submissions  to: 
CC:PA:RU  (REG-107618-02),  room 
5226,  hiternal  Revenue  Service,  FOB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand- 
delivered  between  the  hoiu^  of  8  a.m. 
and  4  p.m.  to  CC:PA:RU  (REG-107618- 
02),  Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  electronic 
comments  directly  to  the  IRS  Internet 
site  at:  http://www.irs.gov/regs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  submissions,  Treena  Garret, 
(202)  622-7180;  concerning  the 
regulations,  Charles  A.  Hall,  (202)  622- 
4940  (not  toll-free  numbers). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regidatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer, 
W:CAR;MP:T:T:SP  Washington,  DC 


20224.  Comments  on  the  collection  of 
information  should  be  received  by 
August  11,  2003.  Conunents  are 
specifically  requested  concerning: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the  IRS, 
including  whether  the  information  will 
have  practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  biu-den  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  piux:hase  of  services  to  provide 
information. 

The  collection  of  information  in  this 
proposed  regulation  is  in  §  1.6081-8T 
and  §  1.6081-9T.  This  collection  of 
information  is  required  by  the  IRS  for 
taxpayers  to  obtain  a  benefit  (an 
automatic  30-day  extension  of  time  to 
file  certain  information  returns  and  an 
automatic  three-month  extension  of 
time  to  file  exempt  organization 
returns).  The  respondents  are  taxpayers 
required  to  file  certain  information 
retiuns  or  exempt  organization  returns. 

Estimates  of  the  reporting  biu-den  in 
§  1.6081-8T  of  these  proposed 
regulations  are  reflected  in  the  burden 
estimates  of  Form  8809,  "Request  for 
Extension  of  Time  to  File  Information 
Returns." 

Estimated  total  annual  reporting 
burden  for  2001  for  Form  8809: 155,000 
hours. 

Estimated  number  of  responses  for 
2001  Form  8809: 50,000. 

Estimated  average  annual  burden 
hours  per  response  for  2001  Form  8809: 
3  hours  and  6  minutes. 

Estimates  of  the  reporting  burden  in 
§  1.6081-9T  of  these  proposed 
regulations  are  reflected  in  the  burden 
estimates  of  Form  8868,  "Application 
for  Extension  of  Time  To  File  an  Exempt 
Organization  Return." 

Estimated  total  annual  reporting 
burden  for  2001  for  Form  8868: 
1,373,335  hours. 

Estimated  number  of  responses  for 
2001  Form  8868:  248,932. 

Estimated  average  annual  burden 
hours  per  response  for  2001  Form  8809: 
5  hours  a^d  31  minutes. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 


number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background  and  Explanation  of 
Provisions 

Temporary  regulations  on  the  Rules 
and  Regulations  section  of  this  issue  of 
the  Federal  Register  amend  26  CFR 
parts  1  and  31.  The  temporary 
regulations  provide  that  filers  and 
transmitters  of  certain  information 
retiuTis  may  obtain  an  automatic  30-day 
extension  of  time  to  file.  The  temporary 
regulations  also  provide  that  exempt 
organizations  may  obtain  an  automatic 
three-month  extension  of  time  to  file  an 
exempt  organization  return.  The  text  of 
those  regulations  also  serves  as  the  text 
of  these  regulations.  The  preamble  to 
the  temporary  regulations  explains  the 
temporary  regulations  and  these 
proposed  regulations.  In  addition,  these 
regulations  also  propose  other  minor 
changes  to  conform  the  regulations 
under  section  6081  to  current  law  and 
practice. 


Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  ndemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  the  regulations.  It  is  hereby  certified 
that  the  collection  of  information  in 
these  regulations  will  not  have  a 
significant  economic  impact  on  a        '^ 
substantial  number  of  small  entities. 
This  certification  is  based  upon  the  fact 
that  the  collection  of  information 
imposed  by  this  regulation  is  not 
significant  because  the  burden  in  these 
regulations  is  more  than  offset  by  the 
reduction  of  the  burden  in  Fontts  8809 
and  8868.  These  regulations  reduce  the 
burden  in  those  forms  by  removing  the 
signature  requirement  and  the 
requirement  to  provide  an  explanation 
of  the  need  for  the  extension  of  time  to 
file.  Therefore,  a  Regulatory  Flexibility 
Analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required.  Piu^uant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  this 
notice  of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
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Administration  for  comment  on  their 
impact  on  small  business. 

Comments  and  Requests  for  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  (preferably  a  signed  original  and 
8  copies)  or  electronic  comments  that 
are  submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  Department  request 
comments  on  the  clarity  of  the  proposed 
rules  and  how  they  can  be  made  easier 
to  understand.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  will  be 
scheduled  if  requested  in  writing  by  any 
person  that  timely  submits  written  or 
electronic  comments.  If  a  public  hearing 
is  scheduled,  notice  of  the  date,  time, 
and  place  for  the  public  hearing  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  the 
regulations  is  Charles  A.  Hall  of  the 
Office  of  Associate  Chief  Counsel, 
Procedure  and  Administration 
(Administrative  Provisions  and  Judicial 
Practice  Division). 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  25 

Gift  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  31 

Employment  taxes.  Income  taxes. 
Penalties,  Pensions,  Railroad  retirement. 
Reporting  and  recordkeeping 
requirements.  Social  security, 
Unemployment  compensation. 

26  CFR  Part  53 

Excise  taxes.  Foundations, 
Investments,  Lobbying,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  55 

Excise  taxes.  Investments,  Reporting 
and  recordkeeping  requirements. 

26  CFR  Part  156^ 

Excise  taxes.  Reporting  and 
recordkeeping  requirements. 


Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1,  25.  31, 
53,  55,  and  156  are  proposed  to  be 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1 .  The  authority  citation 
for  part  1  is  amended  by  adding  entries 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *    *   * 
Section  1.6081-8  alsq  issued  under  26 

U.S.C.  6081(a). 
Section  1.6081-9  also  issued  under  26 

U.S.C.  6081(a).  *   *   * 

Par.  2.  Section  1.6081-1  is  amended 
by  revising  paragraph  (a)  to  read  as 
follows: 

§  1 .6081-1    Extension  of  time  for  filing 
returns. 

(a)  In  general.  The  Commissioner  is 
authorized  to  grant  a  reasonable 
extension  of  time  for  filing  any  return, 
declaration,  statement,  or  other 
dociunent  which  relates  to  any  tax 
imposed  by  subtitle  A  of  the  Code  and 
which  is  required  under  the  provisions 
of  subtitle  A  or  F  of  the  Code  or  the 
regulations  thereunder.  However,  other 
than  in  the  case  of  taxpayers  who  are 
abroad,  such  extensions  of  time  shall 
not  be  granted  for  more  than  6  months, 
and  the  extension  of  time  for  filing  the 
return  of  a  DISC  (as  defined  in  section 
992(a)),  as  specified  in  section  6072(b), 
shall  not  be  granted.  An  extension  of 
time  for  filing  an  income  tax  return  shall 
not  operate  to  extend  the  time  for  the 
payment  of  the  tax  or  any  installment 
thereof  unless  specified  to  the  contrary 
in  the  extension.  For  rules  relating  to 
extensions  of  time  for  paying  tax,  see 
§1.6161-1. 
***** 

Par.  3.  Section  1.6081-8  is  added  to 
read  as  follows: 

i  1 .6081  -8    Automatic  extension  of  time  to 
file  certain  information  returns. 

(The  text  of  proposed  §  1.6081-8  is  the  same 
as  the  text  of  §  1.6081-8T  published 
elsewhere  in  this  issue  of  the  Federal 
Register). 

Par.  4.  Section  1.6081-9  is  added  to 
read  as  follows: 

S 1 .6081-9    Automatic  extension  of  time  to 
file  exempt  organization  returns. 

(The  text  of  proposed  §  1.6081-9  is  the  same 
as  the  text  of  §  1.6081-9T  published 


elsewhere  in  this  issue  of  the  Federal 
Register). 

PART  25— GIFT  TAX;  GIFTS  MADE 
AFTER  DECEMBER  31, 1954 

Par.  5.  The  authority  citation  for  part 
25  continues  to  read  in  part  as  follows: 
Authority:  26  U.S.C.  7805  •   •   • 

PART  31— EMPLOYMENT  TAXES  AND 
COLLECTION  OF  INCOME  TAX  AT 
SOURCE 

Par.  6.  The  authority  citation  for  part 
31  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *   *    * 

Par.  7.  In§31.6081(a)-1, 
paragraph(a)(2)(i)  is  revised  to  read  as 
follows: 

§  31 .6081  (a)-1    Extensions  of  time  for  filing 
returns  and  ottier  documents. 

(a)*  *  * 

(2)  *   *   *  (i)  (The  text  of  proposed 
§31.6081(a>-l(a)(2)(i)  is  the  same  as  the 
text  of  §  31.6081(a)-lT(a)(2)(i) 
published  elsewhere  in  this  issue  of  the 
Federal  Register]. 


PART  53— FOUNDATION  AND  SIMILAR 
EXCISE  TAXES 

Par.  8.  The  authority  citation  for  part 
53  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

PART  55— EXCISE  TAX  ON  REAL 
ESTATE  INVESTMENT  TRUSTS  AND 
REGULATED  INVESTMENT 
COMPANIES 

Par.  9.  The  first  sentence  of  the 
authority  citation  for  part  55  is  revised 
to  read  as  follows: 

Authority:  26  U.S.C.  6001,  6011,  6071, 
6091.  and  7805.  *    *    * 

PART  156— EXCISE  TAX  ON 
GREENMAIL 

Par.  10.  The  authority  citation  for  part 
156  is  revised  to  read  as  follows: 

Authority:  26  U.S.C.  6001,  6011,  6061, 
6071,  6091,  6161,  and  7805. 

Par.  11.  In  the  list  below,  for  each 
section  indicated  in  the  left  coliunn, 
remove  the  language  in  the  middle 
coliunn  and  add  the  language  in  the 
right  coliunn  in  its  place: 


Section 

Remove 

Add 

1.6081-2(1),  first  sentence 

District  director,  including  the  Assistant  Com- 
missioner (International),  or  the  director  of  a 
sen/ice  center. 

Commissioner. 

• 
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Section 
1.6061-3<d),  first  sentence  .... 

1.6081-4(c),  first  sentence 

1.6081 -5(a)(1) 

1.6081-6<d),  first  sentence  .... 

1.6081-7(d),  first  sentence  

25.6081-1,  second  sentence  ., 

31.6081(a)-1(b),  first  sentence 
53.6081-1(8).  first  sentence  ... 

53.6081-1(b),  first  sentence  ... 

55.6081-1,  first  sentence 

156.6081-1(3),  first  sentence  . 
156.6081 -1(b),  first  sentence  . 


Remove 


District  director,  including  the  Director  of  Inter- 
national Operations,  or  the  director  of  a 
service  center  may,  in  his  discretion. 

District  director,  including  the  Assistant  Com- 
missioner (International),  or  the  director  of  a 
service  center. 

1.6031 -1(e)(2)  u 

District  director,  including  the  Assistant  Com- 
missioner (International),  or  the  director  of  a 
service  center. 

District  director,  including  the  Assistant  Com- 
missioner (Intemational),  or  the  director  of  a 
service  center. 

District  director  or  director  of  the  sen^ice  cen- 
ter. 

District  director  or  director  of  a  service  center 

District  directors  and  directors  of  service  cen- 
ters are. 

To  the  district  director  or  director  of  the  serv- 
ice center  with  whom  tlje  return  is  to  be 
filed. 

District  directors  and  directors  of  service  cen- 
ters are. 

District  directors  and  directors  of  service  cen- 
ters are. 

To  the  district  director  or  director  of  the  sere- 
ice  center  with  whom  the  return  is  to  be 
filed. 


Add 


Commissioner  may. 


Commissioner. 


1. 6031  (a)-1  (e)(2). 
Commissioner. 


Commissioner. 


Commissioner. 

Commissioner. 

The  Commissioner  is. 


In  accordance  with  the  instructions  to  tfie  ex- 

^    -5. 


tension  request  form. 
The  Commissioner  is. 
The  Commissioner  is. 


In  accordance  with  the  instructions  to  the  ex- 
tension request  form. 


Judith  B.  Tomaso, 

Acting  Deputy  Commissioner  for  Services  and 
Enforcement. 

IFR  Doc.  03-14604  Filed  6-10-03;  8:45  am] 

BILUNG  CODE  4S30-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
33  CFR  Part  117 
[CGD05-03-050] 

RIN  1625-AA09 

Drawbridge  Operating  Regulation; 
Great  Channel  Between  Stone  Hart>or 
and  Nummy  Island,  NJ 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
temporarily  change  the  regulations  that 
govern  the  operation  of  the  County  of 
Cape  May  Bridge  across  Great  Channel 
at  mile  0.7  between  Stone  Harbor  and 
l^hunmy  Island,  New  Jersey.  The  bridge 
area  would  be  closed  to  navigation 
beginning  8  a,m.  on  October  15,  2003, 
through  11  p.m.  on  May  14,  2004.  This 
closure  is  necessary  to  facilitate 
extensive  mechanical  rehabilitation  and 
to  maintain  the  bridge's  operational 
integrity. 


DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
August  11,2003. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander 
(Oan-b),  Fifth  Coast  Guard  District,  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004,  hand-deliver  them  to 
Room  431  at  the  same  address  between 
8  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays,  or  fax 
them  to  (757)  398-6334.  The 
Commander  (Oan-b),  Fifth  Coast  Guard 
District  maintains  the  public  docket  for 
this  rulemaking.  Comments  and 
material  received  from  the  public,  as 
well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  the  above  address  between  8 
a.m.  and  4  p.m.,  Monday  through 
■  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Bonenberger,  Bridge  Management 
Specialist,  Fifth  Coast  Guard  District,  at 
(757)  398-6227. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Conunents 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGD05-03-050), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 


applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  conunent  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the  address 
listed  under  ADDRESSES  explaining  why 
one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

Cape  May  County  Department  of 
Public  Works  (CMC)  owns  and  operates 
the  County  of  Cape  May  Bridge  across 
Great  Channel.  The  bridge  is  located 
between  Stone  Harbor  and  Nummy 
Island,  New  Jersey.  The  current 
regulations  at  33  CFR  117.720  require 
the  draw  to  open  on  signal  except  fium 
May  15  through  October  15  fi^m  10 
p.m.  to  6  a.m.,  the  draw  need  only  open 
if  at  least  four  hours  notice  has  been 
given.  From  October  16  through  May  14, 
the  draw  need  only  open  if  at  least  24 
hours  notice  has  been  given. 
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Agate  Construction  Company,  on 
behalf  of  CMC,  has  requested  a 
temporary  change  to  existing  regulations 
for  the  County  of  Cape  May  Bridge  to 
facilitate  necessary  repairs.  The  repairs 
consist  of  extensive  mechanical 
rehabilitation  of  the  bascule  span.  To 
facilitate  the  repairs,  the  bascule  span 
would  be  locked  in  the  closed  position 
to  vessels  from  8  a.m.  on  October  15, 
2003,  through  11  p.m.  on  May  14,  2004. 

The  Coast  Guard  reviewed  the  bridge 
logs  for  the  last  10  years.  From  October 
16  to  May  14,  the  current  regulation 
requires  the  draw  need  only  open  if  at 
least  24  hours  notice  is  given.  From 
1993  to  2002,  the  bridge  logs  revealed 
only  two  openings  were  provided  each 
year,  between  October  15  and  May  14. 
The  earliest  and  latest  opening  dates 
occurred  May  15, 1998,  and  November 
6,  1994,  respectively.  Also,  the  bridge  is 
not  land-locked  on  either  side  of  Great 
Channel  providing  alternate  vessel 
access  to  the  Atlantic  Ocean,  to  the 
south,  and  to  the  New  Jersey 
Intracoastal  Waterway,  to  the  north.  We 
contacted  the  local  Coast  Guard  unit 
(USCG  Marine  Safety  Office 
Philadelphia)  of  the  bridge's  temporary 
inability  to  open  for  vessels  and  they 
did  not  object.  Therefore,  vessels  should 
not  be  negatively  impacted  by  this 
proposal. 

Discussion  of  Proposed  Temporary 
Rule 

The  Coast  Guard  proposes  to 
temporarily  amend  33  CFR  117.720  by 
inserting  a  new  provision  allowing  the 
bridge  to  remain  closed  to  navigation 
from  8  a.m.  on  October  15,  2003,  to  11 
p.m.  on  May  14,  2004.  Upon  completion 
of  repairs,  the  bridge  will  return  to  the 
current  operating  schedule. 

Regulatory  Evaluation 

This  proposed  temporary  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  proposed  temporary  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  the  regulatory  policies 
and  procedures  of  DHS  is  imnecessary. 

This  conclusion  was  based  on  the  fact 
that  the  change  will  have  a  very  limited 
impact  on  maritime  traffic  transiting 
this  area.  Mariners  can  plan  their 


transits  by  using  alternate  routes  to  gain 
access  to  larger  bodies  of  water. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  proposed  temporary  rule 
would  have  a  significant  economic 
impact  on  a  substemtial  number  of  small 
entities.  The  term  "small  entities" 
comprises  small  businesses,  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed 
temporary  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  proposed  temporary  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  even  though  the  rule  closes  this 
small  area  to  mariners,  they  will  not  be 
land-locked  at  either  end  and  will  be 
able  to  plan  their  transits  by  using 
available  alternate  routes. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  proposed  temporary  rule 
would  have  a  significant  economic 
impact  on  it,  please  submit  a  comment 
(see  ADDRESSES)  explaining  why  you 
think  it  qualifies  and  how  and  to  what 
degree  this  proposed  temporary  rule 
would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  proposed  temporary 
rule  so  that  they  can  better  evaluate  its 
effects  on  them  and  participate  in  the 
rulemaking.  If  the  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Waverly  W.  Gregory,  Jr.,  Bridge 
Administrator,  Fifth  Coast  Guard 
District  (757)  398-6222. 

Collection  of  Information 

This  proposed  temporary  rule  would 
call  for  no  new  collection  of  information 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501-3502). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
woidd  either  preempt  State  law  or 


impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  temporary  rule  under  that 
Order  and  have  determined  that  it  does 
not  have  implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  temporary  rule 
will  not  result  in  such  an  expenditure, 
we  do  discuss  the  effects  of  this  rule 
elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  proposed  temporary  rule  would 
not  affect  a  taking  of  private  property  or 
otherwise  have  taking  implications 
imder  Executive  Order  12630, 
Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights.  V 

Civil  Justice  Reform 

This  proposed  temporary  rule  meets 
applicable  standards  in  sections  3(a) 
and  3(b)(2)  of  Executive  Order  12988, 
Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  proposed 
temporary  rule  under  Executive  Order 
13045,  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  temporary  rule  does 
not  have  tribal  implications  under 
Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  coUabra-ation  with  Indian  and 
Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR 
36361,  July  11,  2001)  requesting 
comments  on  how  to  best  carry  out  the 
Order.  We  invite  your  comments  on 
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how  this  proposed  temporary  rule  might 
impact  tribal  governments,  even  if  that 
impact  may  not  constitute  a  "tribal 
implication"  under  the  Order. 

Energy  Effects 

We  have  analyzed  this  proposed 
temporary  nUe  under  Executive  Order 
13211,  Actions  Concerning  Regidations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  order  because 
it  is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
temporary  rule  and  concluded  that, 
under  figure  2-1,  paragraph  (32)  (e),  of 
Commandant  Instruction  M16475.1D, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES.  *" 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
temporarily  amend  33  CFR  part  117  as 
follows: 

PART  1 1 7— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  Etepartment  of 
Homeland  Security  Delegation  No.  0170;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587,  106 
Stat.  5039. 

2.  From  October  15,  2003,  through 
May  14,  2004,  §  117.720(b)  is 
temporarily  suspended  and  a  new 
paragraph  (c)  is  added  to  read  as 
follows: 

§  1 1 7.720    Great  Channel. 


Dated:  June  3,  2003. 
Sally  Brice-O'Hara, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District. 

[FR  Doc.  03-14799  Filed  6-10-03;  8:45  amj 

HLUNG  CODE  4910-1S-P 


(c)  From  8  a.m.  on  October  15,  2003, 
until  11  p.m.  on  May  14,  2004,  the  draw 
of  the  County  of  Cape  May  Bridge,  mile 
0.7,  between  Stone  Harbor  and  Nummy 
Island  need  not  be  opened  for  the 
passage  of  vessels.      - 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  204  and  Appendix  G  to 
Chapter  2 

[DFARS  Case  2003-D005] 

Defense  Federal  Acquisition 
Regulation  Supplement;  DoD  Activity 
Address  Codes  in  Contract  Numbers 

AGENCY:  Department  of  Defense  (DoD). 

ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  DoD  is  proposing  to  amend 
the  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS)  to 
prescribe  the  use  of  DoD  activity 
address  codes  in  the  first  six  positions 
of  solicitation  and  contract  numbers, 
instead  of  the  current  practice  of  using 
DoD  activity  address  numbers  in  the 
first  six  positions.  This  change  will 
provide  consistency  in  the  method  of 
identifying  DoD  activities  and  will 
eliminate  the  need  for  maintenance  of 
the  list  of  DoD  activity  address  numbers 
in  DFARS  Appendix  G. 

DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  shown  below  on  or  before 
August  11,  2003,  to  be  considered  in  the 
formation  of  the  final  rule. 

ADDRESSES:  Respondents  may  submit 
comments  directly  on  the  World  Wide 
Web  at  http://emissary.acq.osd.mil/dar/ 
dfars.nsf/pubcomm.  As  an  alternative, 
respondents  may  e-mail  comments  to: 
dfars@acq.bsd.mil.  Please  cite  DFARS 
Case  2003-D005  in  the  subject  line  of  e- 
mailed  comments. 

Respondents  that  cannot  submit 
comments  using  either  of  the  above 
methods  may  submit  comments  to: 
Defense  Acquisition  Regulations 
Coimcil,  Attn:  Ms.  Susan  Schneider, 
OUSD(AT&L)DPAP(DAR),  IMD  3C132, 
3062  Defense  Pentagon,  Washington,  TiC 
20301-3062;  facsimile  (703)  602-0350. 
Please  cite  DFARS  Case  2003-D005. 

At  the  end  of  the  comment  period, 
interested  parties  may  view  public 
comments  on  the  World  Wide  Weh  at 
http://emissary.acq.osd.mil/dar/ 
dfars.nsf. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Schneider,  (703)  602-0326. 
SUPPLEMENTARY  INFORMATION: 


A.  Background 

This  rule  proposes  amendments  to 
DFARS  Subpart  204.70  to  prescribe  the 
use  of  a  contracting  office's  DoD  activity 
address  code  in  the  first  six  positions  of 
a  solicitation  or  contract  number, 
instead  of  the  DoD  activity  address 
number  found  in  DFARS  Appendix  G. 
DoD  is  planning  to  use  activity  address 
codes  in  numbering  soticitations  and 
contracts,  beginning  October  1,  2003. 
DoD  activity  address  codes  are 
maintained  by  the  Defense  Logistics 
Agency  and  are  available  at  https:// 
day2kl.daas.dIa.mil/dodaac/ 
dodaac.asp. 

The  proposed  change  will  eliminate 
the  need  for  maintenance  of  the  list  of 
activity  address  numbers  in  DFARS 
Appendix  G.  However,  there  will  still  be 
a  need  to  maintain  the  two-position 
codes,  presentiy  found  in  Appendix  G, 
that  contracting  offices  use  when 
placing  an  order  against  another 
activity's  contract  or  agreement.  These 
codes  will  be  relocated  to  the  Defense 
Procurement  and  Acquisition  Policy 
Web  site  [http://www.acq.osd.mil/ 
dpap),  and  Appendix  G  will  be  removed 
from  the  DFARS.  The  administrative 
information  included  in  section 
204.7005  of  this  proposed  rule  is  also 
being  considered  for  a  location  outside  • 
of  the  DFARS. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

DoD  does  not  expect  this  rule  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601,  et  seq.. 
because  assignment  of  solicitation  and 
contract  numbers  is  an  administrative 
function  performed  by  the  Government. 
Since  the  rule  makes  no  change  to  the 
number  of  characters  in  a  solicitation  or 
contract  number,  it  should  not  have  a 
significant  effect  on  the  operation  of 
automated  systems.  Therefore,  DoD  has 
not  performed  an  initial  regulatory 
flexibility  analysis.  DoD  invites 
comments  from  small  businesses  and 
other  interested  parties.  DoD  also  will 
consider  comments  from  small  entities 
concerning  the  affected  DFARS  subparts 
in  accordance  with  5  U.S.C.  610.  Such 
comments  should  be  submitted 
separately  and  should  cite  DFARS  Case 
2003-D005. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
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requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501 .  et  seq. 

List  of  Subiects  in  48  CFR  Part  204 

Government  procurement. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  DoD  proposes  to  amend  48 
CFR  Part  204  and  Appendix  G  to 
Chapter  2  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  204  and  Appendix  G  to  subchapter 
I  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  204— ADMINISTRATIVE 
MATTERS 

2.  Section  204.7000  is  revised  to  read 
as  follows: 

204.7000    Scope. 
This  subpart — 

(a)  Prescribes  policies  and  procedures 
for  assigning  numbers  to  all 
solicitations,  contracts,  and  related 
instruments;  and 

(b)  Does  not  apply  to  communication 
service  authorizations  issued  by  the 
Defense  Information  Technology 
Contracting  Organization  of  the  Defense 
Information  Systems  Agency  in 
accordance  with  239.7407-2. 

3.  Section  204.7003  is  amended  by 
revising  paragraph  (a)(l]  to  read  as 
follows: 

204.7003  Basic  Pll  number. 

(a)*  *  * 

(1)  Positions  1  through  6.  The  first  six 
positions  identify  the  department/ 
agency  and  office  issuing  the 
instrument.  Use  the  DoD  Activity 
Address  Code  (DoDAAC)  assigned  to  the 
issuing  office.  DoDAACs  can  be  found  at 
https://day2kl.daas.dla.mil/dodaac/ 
dodaac.asp. 

4.  Section  204.7004  is  amended  in 
paragraph  (d)(2)(i)  by  revising  the 
second  sentence  to  read  as  follows; 

204.7004  Supplementary  Pll  numbers. 

***** 

(d)*   *   * 

(2)*   *   * 

(i)  *  *   *  The  first  and  second 
positions  contain  the  call/order  code 
assigned  to  the  ordering  office  in 
accordance  with  204.7005.  •   *   * 
***** 

5.  Section  204.7005  is  added  to  read 
as  follows: 

204.7005  Assignment  of  order  codes. 

(a)  The  Defense  Logistics  Agency, 
Acquisition  Operations  Team,  Fort 


Belvoir.  VA  22060-6221,  is  the 
executive  agent  for  maintenance  of  code 
assignments  for  use  in  the  first  two 
positions  of  an  order  number  when  an 
activity  places  an  order  against  another 
activity's  contract  or  agreement  (see 
204.7004(d)(2)).  The  executive  agent 
distributes  blocks  of  two-character  order 
codes  to  department/agency  monitors 
for  further  assignment. 

(b)  Contracting  activities  submit 
requests  for  assignment  of  or  changes  in 
two-character  order  codes  to  their 
respective  monitors  in  accordance  with 
department/agency  procedures.  Order 
code  monitors — 

(1)  Approve  requests  for  additions, 
deletions,  or  changes;  and 

(2)  Provide  notification  of  additions, 
deletions,  or  changes  to — 

(i)  The  executive  agent;  and 

(ii)  The  executive  editor,  Defense 
Acquisition  Regulations  System, 
OUSD(AT&L)DPAP(DAR),  3062  Defense 
Pentagon.  Washington,  DC  20301-3062. 

(c)  Order  code  monitors  are — 

ARMY 

Army  Contracting  Agency.  Attn:  SFCA-IT, 
5109  Leesburg  Pike.  Suite  302,  Falls 
Church,  VA  22041-3201 

NAVY  AND  MARINE  CORPS 

Office  of  the  Assistant  Secretary  of  the  Navy 
(RO&A),  2211  South  Clark  Place,  Crystal 
Plaza  5,  Room  506.  Arlington.  VA  22202- 
3738 

AIR  FORCE     - 

SAF/AQCX,  1060  Air  Force  Pentagon. 
Washington.  DC  20330-1060 

DEFENSE  LOGISTICS  AGENCY 

Defense  Logistics  Agency,  Acquisition 
Operations  Team,  8725  John  ).  iGngman 
Road,  Suite  2533,  Fort  Belvoir,  VA  22060- 
6221 

OTHER  DEFENSE  AGENCIES 

Army  Contracting  Agency,  Attn:  SFCA-IT, 
5109  Leesburg  Pike,  Suite  302,  Falls 
Church,  VA  22041-3201 

(d)  Order  code  assignments  can  be  foiuid 
at  http://www.acq.osd.mil/dpap. 

Appendix  G  to  Chapter  2 — [Removed 
and  Reserved] 

6.  Appendix  G  to  Chapter  2  is  removed  and 
reserved. 

[FR  Doc.  03-14782  Filed  6-10-03;  8:45  am) 
SNJJNG  cooc  sooi-oe-p 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171, 172,  and  173 
[RSPA-03-15327  (Docket  No.  HM-206B)] 
RIN  2137-AD28 

Hazardous  Materials:  Changes  to  the 
Hazard  Communication  Requirements, 
Including  Revision  of  Design  of  Laliels 
and  Placards  for  Materials  Poisonous 
by  Inhalation  (PIH) 

agency:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  RSPA  is  proposing  changes  to 
the  hazard  communication  requirements 
of  the  Hazardous  Materials  Regulations 
(HMR),  including  revisions  of  the 
specifications  for  labels  and  placards, 
based  on  petitions  for  rulemaking, 
requests  for  clarification,  and  our  own 
belief  that  clarifications  and 

^  improvements  in  the  HMR  may  be 
appropriate.  The  effect  of  the  proposed 
regulatory  changes  would  be  to  improve 
safety  of  emergency  responders  and  the 

'  public,  and  of  offerors  and  transporters 
of  hazardous  materials. 

DATES:  Comments  must  be  submitted  on 
or  before  August  11.  2003.  To  the  extent 
possible,  we  will  accept  late-filed 
comments  as  we  develop  a  final  rule. 
ADDRESSES:  Submit  comments  to  the 
Dockets  Management  System,  U.S. 
Department  of  Transportation,  Room 
PL-401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001. 
Comments  should  identify  Docket 
Number  RSPA-03-15327  (HM-206B) 
and  be  submitted  in  two  copies.  If  you 
wish  to  receive  confirmation  of  receipt 
of  your  written  comments,  include  a 
self-addressed,  stamped  postcard.  You 
may  also  submit  comments  by  e-mail  by 
accessing  the  Dockets  Management 
System  Web  site  at  "http://dms.dot. 
gov/"  and  following  the  instructions  for 
submitting  a  document  electronically.  If 
you  prefer,  you  can  fax  comments  to         ^ 
202-493-2251  for  filing  in  the  docket. 
The  Dockets  Management  System  is 
located  on  the  Plaza  level  of  the  Nassif  • 
Building  at  the  Department  of 
Transportation  at  the  above  address. 
You  can  review  public  dockets  there 
between  the  hours  of  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  federal 
holidays.  You  can  also  review 
comments  on-line  at  the  DOT  Dockets 
Management  System  Web  site  at 
http://dms.dot.gov/. 


Federal  Register /Vol.  68,  No.  112 /Wednesday,  June  11,  2003  /  Proposed  Rules 


34881 


Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov/. 

FOR  FURTHER  INFORMATION  CONTACT: 
Helen  L.  Engrum,  Office  of  Hazardous 
Materials  Standards.  Research  and 
Special  Programs  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001,  (202)  366-8553. 

SUPPLEMENTARY  INFORMATION: 

List  of  Topics 

I.  Background 

II.  Marking  Requirements 

A.  NON-ODORIZED  Marking  on  Cylinders. 
Portable  Tanks.  Cargo  Tanks,  and  Tank 
Cars  Containing  Liquefied  Petroleum  Gas 

B.  Organic  Peroxide  Identification  Number 
Marking 

C.  Fumigant  Marking 

in.  Materials  Poisonous  by  Inhalation  (PIH) 

A.  Revision  of  PIH  Label  and  Placard  and 
Transition  Provisions 

B.  Hydrogen  Fluoride,  Anhydrous,  and 
Similar  Materials 

C.  Residues  (When  PIH  Subsidiary) 
rV.  Other  Requirements  for  Labels  and 

Placards 

A.  Color  Standards  for  Laliels  and  Placctrds 

B.  ASTM  D4956-95  (Red  and  White)  for 
Reflective  Colors 

C.  Organic  Peroxide.  Subsidiary 
FLAMMABLE  UQUID  Label 

D.  Cylinder  Markings  in  Accordance  With 
CCA  Pamphlet  C-7 


E.  Placarding  Exception  for  Class  9 

Materials  (Domestic] 
FTFootnote  to  Table  1  (placards) — Editorial 

Correction 

V.  Training  and  Emergency  Response 
Information 

A.  Emergency  Response  Telephone  • 
Number  Requirements 

B.  Residues  of  Class  9  (Miscellaneous) 
Hazardous  Substances.  When  Less  Than 
RQ  Remains 

C.  Clarification  of  the  Emergency  Response 
Information  and  Training  Requirements 
for  Combustible  Liquids 

VI.  Security  Plans 

A.  Infectious  Substances — Select  Agent 

VII.  Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

B.  Executive  Order  13132 

C.  Executive  Order  13175 

D.  Regulatory  Flexibility  Act 

E.  Paperwork  Reduction  Act 

F.  Regulatory  Identification  Number  (RDM) 

G.  Unfunded  Mandates  Reform  Act 
H.  Environmental  Assessment 

I.  Back^t>und 

In  general,  the  Hazardous  Materials 
Regulations  (HMR;  49  CFR  parts  171- 
180)  require  that  during  transportation: 
(1)  Non-bulk  packages  of  hazardous 
materials  must  be  marked  with  the 
shipping  name  and  identification 
number  of  the  material  and  have  a 
hazard  warning  label;  (2)  bulk 
shipments  of  hazardous  materials  must 
be  identified  by  placards  and 
identification  number  markings 
attached  to  the  transport  vehicle  or  bulk 
package;  and  (3)  hazardous  materials 
must  be  described  and  identified  on  a 
shipping  paper  that  accompanies  the 
shipment  in  transportation  and  contains 
an  emergency  response  telephone 
number  that  is  monitored  at  all  times 


while  the  hazardous  material  is  in 
transportation.  This  telephone  number 
is  used  by  emergency  responders  to 
obtain  detailed,  product-specific 
information  that  includes  guidance  for 
the  initial  actions  to  be  taken  in  the 
event  of  an  incident.  These 
requirements  are  designed  to  provide    . 
fire  and  emergency  response  personnel, 
transport  workers,  and  the  public  with 
information  in  the  event  of  a 
transportation  incident  involving 
hazardous  materials.  Hazard 
communication  and  emergency 
response  information  requirements  are" 
set  forth  in  subparts  C  through  G  of  part 
172  of  the  HMR.  The  hazard 
communication  system  in  the  HMR  is 
consistent  vtrith  international  standards. 

In  this  NPRM.  RSPA  (we)  is  proposing 
a  niunber  of  clarifications  and 
improvements  to  the  shipping  paper, 
identification  number,  other  marking, 
labeling  and  placarding,  and  emergency 
response  telephone  number 
requirements.  The  changes  are  intended 
to  enhance  the  identification  of 
hazardous  materials  in  transportation    ' 
and  improve  the  availability  of 
emergency  response  information.  These 
changes  should  result  in  better  response 
by,  and  protection  of  emergency 
response  personnel,  fire  or  police 
personnel  and  the  public,  and  help  to 
ensure  that  hazardous  materials  are 
transported  with  minimum  risks  to 
persons,  property,  and  the  environment. 

We  received  a  number  of  petitions  for 
rulemaking  requesting  changes  to  the 
hazard  communications  requirements  of 
the  HMR.  The  following  chart 
summarizes  the  petitions  considered  in 
this  NPRM: 


Petition  No. 


0804 
1113 
1285 
1327 

1368 


Request 


Amend  placarding  requirements  for  PROPANE  to  require  the  phrase  NON-AEROMATIC  be  displayed  on  a 
placard  when  there  is  no  detectable  odor  to  alert  emergency  response  personnel.  Requested  by  New  Jersey 
State  Firemen's  Mutual  Benevolent  Association  (Proposed  In  §§172.301,  172.326,  172.328,  172.330). 

Amend  the  requirements  for  color  standards  for  labels  and  placards  to  reference  certain  colors  from  the 
Pantone®  Matching  System,  Pantone®  Color  Fonnula  Guide,  First  Edition  2000-2001.  Requested  by  the  Dan- 
gerous Goods  Advisory  Council  (DGAC,  fomierly  HMAC)  (Proposed  in  §§  172.407(d)  and  172.519(d)). 

Amend  the  lat)eling  requirements  to  allow  commercial  motor  carriers  to  transport  Division  2.1  or  2.2  gases  in  cyl- 
inders or  Dewars  marked  in  conformance  with  CGA  Pamphlet  0-7.  Requested  by  the  Compressed  Gas  Asso- 
ciation (CGA)  (Proposed  in  §172.400a(a)(1)). 

Amend  the  hazard  communication  system  to  require  display  of  the  identification  number  on  each  bulk  packaging, 
unit  load  device,  freight  container,  transport  vehicle  or  rail  car,  when  transporting  an  'Organic  peroxide,  tem- 
perature controlled"  material  subject  to  placarding  provisions  in  §  172.504(e),  Table  1.  Requested  by  the  Los 
Angeles  Police  Department  (Proposed  in  §  172.336(b)(2)). 

Revise  paragraphs  (b)  and  (e)  of  §173.9  to:  (1)  Require  only  the  EPA  FUMIGANT  warning  label  to  be  promi- 
nently displayed  instead  of  the  FUMIGANT  martcing  currently  prescribed  in  the  HMR;  (2)  allow  for  aeration  of 
the  transport  vehicle  or  freight  container  without  requiring  unloading  of  the  lading  that  has  been  fumigated;  and 
(3)  clarify  that  the  phrase  "or  treated  with  any  material, "  applies  to  ready-to-use  liquid  fonmulations  or 
'loggers ",  such  as  ant  or  roach  repellents.  Requested  by  the  Industrial  Fumigant  Company  (Proposed  revision 
in  paragraph  (e)  in  §  173.9). 
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Amend  the  requirements  for  materials  listed  as  hazardous  substances  in  ttie  §  172.101  Tab|e,  ApperKJix  A,  Table 
I,  ttiat  only  meet  the  hazard  class  definition  of  a  Qass  9  (miscellaneous)  material.  The  petitioner  requested  ttiat 
markings,  labels,  arxl  placards  be  allowed  to  remain  on  such  packages  containir>g  a  reskJue  of  such  sub- 
starx^s,  atttKXjgh  the  rail  cars  have  been  unloaded  to  a  quantity  less  than  the  reportable  quantity  (RQ).  Re- 
quested by  Bayer  Corporation  (Proposed  revision  in  §  172.514(b)  to  eliminate  confusion  regarding  these  types 
of  returned  rail  car  shipments). 


n.  Marking  Requirements 

A.  Non-Odorized  Marking  on  Cylinders, 
Portable  Tanks,  Cargo  Tanks,  and  Tank 
,  Cars  Containing  Liquefied  Petroleum 
Gas 

With  certain  exceptions,  all  liquefied 
petroleum  gas  (LPG)  must  be  odorized 
when  transported  in  portable  tanks  or 
cargo  tanks,  as  prescribed  in  Note  2  of 
§  173.315(b)(1).  Odorization  must 
indicate  positively,  with  a  distinctive 
odor,  the  presence  of  gas  down  to  a 
concentration  in  air  of  not  more  than 
one-fifth  the  lower  limit  of 
combustibility.  Exceptions  are 
permitted  if  odorization  is  harmful  in 
the  use  or  further  processing  of  LPG,  or 
if  odorization  will  serve  no  useful 
purpose  as  a  warning  agent.  There  is  no 
requirement  in  the  HMR  to  odorize  LPG 
in  cylinders  or  tank  cars.  The  fact  that 
LPG  is  odorized  or  not  is  not  required 
to  be  communicated  to  emergency 
responders  or  the  general  public. 

The  New  Jersey  State  Firemen's 
Mutual  Benevolent  Association  (the 
Association)  petition  requested  that 
packages  containing  non-odorized 
propane  that  are  already  required  to  be 
placarded  have  the  phrase  NON- 
AEROMATIC  or  NON-ODORIZED 
added  either  above  or  below  the  word 
"propane."  The  Association  stated  that 
emergency  response  personnel  may  be 
luiaware  of  leaiks  or  spills  of  propane 
because  there  is  no  detectable  odor  to 
alert  these  persons  of  the  hazardous 
condition  present. 

We  believe  this  petition  has  merit. 
This  lack  of  additional  hazard  warning 
information  could  cause  emergency 
responders  to  make  inappropriate 
decisions  in  mitigating  an  accident, 
potentially  jeopardizing  their  safety  or 
the  public  safety. 

In  1984,  we  published  an  NPRM. 
Docket  HM-126D:  Notice  No.  84-11  (49 
FR  38164)  that  proposed  several 
changes  in  parts  171, 172  and  173 
regarding  odorization  of  liquefied 
petroleum  gas  (LPG),  in  addition  to 
other  revisions.  The  comments  we 
received  ranged  from  complete  support 
to  direct  opposition.  In  a  final  rule  (52 
FR  29526)  published  August  10,  1987, 
we  stated  that  the  odorization  issue 
would  be  handled  under  a  separate 
docket.  In  comments  to  the  HM-126D 


rulemaking,  an  LPG  carrier 
representative  and  the  National  IP-Gas 
Association  stated  that  non-odorized 
LPG  is  transported  in  fewer  than  300 
cargo  tanks,  fewer  than  600  tank  cars, 
approximately  3500  cylinders,  and 
approximately  100  portable  tanks. 
Commenters  also  stated  that  less  than  1 
percent  of  the  LPG  transported  by  motor 
vehicle  is  non-odorized  and 
approximately  94  percent  of  LPG  is 
transported  by  motor  vehicle. 

Emergency  responders  may  assume 
that  each  bulk  packaging  displa)dng  the 
LPG  proper  shipping  name,  or  a 
technical  name  such  as  butane, 
isobutylene,  or  propane,  contains  an 
odorant.  However,  to  provide  the 
appropriate  hazard  warning  information 
when  packagings  do  not  contain  an 
odorant,  we  believe  NON-ODORIZED 
should  be  marked  in  association  with 
the  proper  shipping  name  on  a  cylinder 
(except  for  DOT  2P  and  2Q  containers 
and  DOT  39  cylinders),  portable  tank, 
cargo  tank,  or  tank  car  containing  IPG. 
The  specification  DOT  2P,  2Q  or  39 
packagings  would  not  be  subject  to  the 
marking  requirement  because  of  their 
small  size.  At  an  incident  involving 
such  cylinders,  emergency  response 
personnel  would  have  to  get  too  close  to 
such  packages  to  determine  whether 
they  were  marked  NON-ODORIZfiD, 
which  could  jeopardize  the  health  and 
safety  of  the  responders.       ^ 

Therefore,  to  provide  the  necessary 
warning,  we  propose  to  require  NON- 
ODORIZED  marking  on  certain 
cylinders,  portable  tanks,  cargo  tanks 
and  tank  cars.  For  portable  tanks,  cargo 
tanks  and  tank  cars,  the  size  of  the 
marking  would  be  as  prescribed  in  the 
general  marking  requirements  for  bulk 
packagings.  The  annual  cost  of  this 
marking,  using  pressure  sensitive,  vinyl 
labels  that  have  a  5-  to  7-year  life 
expectancy,  would  be  minimal. 
Accordingly,  we  propose  to  amend 
§§172.301, 172.326,  172.328,  and 
172.330,  to  require  the  marking  NON- 
ODORIZED  for  LPG  that  does  not 
contain  an  odorant. 

B.  Organic  Peroxide  Identification 
Number  Marking 

Currently,  a  Division  5.2  ORGANIC 
PEROXIDE  placard  is  specified  in  both 
Table  1  and  Table  2  of  §  172.504.  In 


Table  1,  a  Division  5.2  placard  is 
required  for  any  quantity  of  an  organic 
peroxide,  Tjrpe  B.  liquid  or  solid, 
temperature  controlled.  In  Table'2,  a 
Division  5.2  placard  is  required  for 
organic  peroxides  not  covered  by  Table 
1  when  1 ,001  pounds  or  more  are  on  a 
transport  vehicle.  Thus,  an  ORGANIC 
PEROXIDE  placard  may  or  may  not 
indicate  that  the  material  is  temperature 
controlled. 

The  Los  Angeles  Police  Department 
(LAPD)  petition  (P-1327)  requested  that 
we  require  an  identification  number  to 
be  displayed  on  each  bulk  packaging, 
unit  load  device,  freight  container, 
transport  vehicle,  or  rail  car,  when  the 
material  transported  is  a  temperature- 
controlled  organic  peroxide  subject  to 
placarding  under  §  172.504(e),  Table  1. 
The  LAPD  said  this  will  clearly  identify 
the  organic  peroxides  requiring  special 
response  needs  based  on  temperature 
controls.  The  LAPD  said  that  the  current 
requirement  to  placard  any  amount  of 
"5.2,  Organic  peroxide.  Type  B,  liquid 
or  solid,  temperature-controlled" 
material  does  not  convey  the  warning  to 
emergency  personnel  that  the  material 
must  be  temperature  controlled.  This 
issue  was  previously  discussed  in  a 
final  rule  responding  to  petitions  for 
reconsideration  under  HM-206  (62  FR 
39398;  07/22/97).  During  that  process, 
we  denied  LAPD's  petition  because 
such  a  change  was  not  proposed  in  the 
NPRM,  and  was  beyond  the  scope  of 
that  rulemaking.  However,  because 
organic  peroxides  that  require  % 

refrigeration  for  stabilization  purposes 
during  transportation^pose  a  substantial 
hazard  in  any  incident  that  would  result 
in  a  loss  of  temperature  control,  we  said 
this  suggestion  had  merit,  and  would  be 
considered  in  future  rulemaking. 

Under  the  current  regulations,  a  bulk 
packaging  is  required  to  display  an 
identification  number  marking. 
Similarly,  a  transport  vehicle  or  freight 
container  containing  a  single  hazardous 
material  in  non-bulk  packagings  having 
an  aggregate  gross  weight  of  4000  kg 
(8,820  pounds)  or  more  is  also  required 
to  display  the  identification  number  on 
the  exterior  of  the  transport  vehicle  or 
freight  container.  In  addition,  the 
shipping  paper  provides  appropriate 
information  on  organic  peroxide 
temperature-controlled  material, 


Federal  Register/Vol.  68,  No.  112 /Wednesday,  June  11,  2003 /Proposed  Rules 


/ 
34883 


including  the  identification  number. 
However,  the  shipping  paper  may  not  be 
immediately  available  at  the  scene  of  an 
incident.  Thus,  other  than  the 
ORGANIC  PEROXIDE  placard,  there 
may  not  be  other  information  readily 
available  to  inform  responders  of  the 
imique  characteristic  (i.e.,  temperature 
controlled)  of  this  type  of  material  to 
assist  them  in  determining  an 
appropriate  response.  We  believe  the 
LAPD  petition  has  merit  and  propose  to 
add  a  new  paragraph  (b)(2)  in  §  172.336 
to  require  the  identification  number  to 
be  displayed  on  a  transport  vehicle  or 
freight  container  containing  any 
quantity  of  an  organic  peroxide, 
temperature  controlled,  material  that  is 
required  to  be  placarded  in  accordance 
with  the  requirements  in  §  172.504(e), 
Table  1. 

C.  Fumigant  Marking 

Effective  October  1, 1998,  we  adopted 
new  requirements  for  fumigated  loads 
(62  FR  1217;  01/08/97).  Formerly, 
fumigation  requirements  applied  only  to 
rail  transportation  and  set  forth  different 
provisions  depending  on  the  type  of 
fumigant  used.  We  adopted 
requirements  in  §  173.9  specifying  that 
a  fiunigated  transport  vehicle  or  freight 
container  is  a  "package"  for  purposes  of 
the  fumigation  requirements,  and 
expanded  the  requirements  to  cover  all 
modes  of  transportation.  The  rule 
applies  to  fumigation  with  any  material 
and  set  forth  defining  criteria  and 
concentration  thresholds  for  unlisted 
fumigants.  This  approach  benefits 
shippers,  carriers,  law  enforcement 
agencies,  and.  in  particular,  transport 
workers  who  may  be  exposed 
imknowingly  when  they  open  transport 
units.  Thus,  if  the  transport  imit  or 
freight  container  has  been  treated  with 
any  material,  or  is  imdergoing 
fumigation,  it  is  subject  to  the 
fumigation  marking  requirements  of  the 
HMR. 

The  Industrial  Fumigant  Company 
(IFC)  petitioned  us  (P-1368)  to  amend 
the  HMR  to  revise  paragraphs  (b)  and  (e) 
of  §  173.9  to  require  only  the  EPA 
FUMIGANT  warning  label  to  be 
prominently  displayed  instead  of  the 
FUMIGANT  marking  currently 
prescribed  in  the  HMR.  The  petition 
also  requested  that  we  allow  for  aeration 
of  the  transport  vehicle  or  freight 
container  without  requiring  unloading 
of  the  lading  that  has  been  fumigated.  In 
addition,  the  petitioner  requested  that 
we  clarify  the  phrase  "or  treated  with 
any  material,"  as  it  applies  to  materials, 
such  as  ready-to-use  liquid  formulations 
or  "foggers,"  such  as  ant  and  roach 
repellants.  IFC  said  that  these  "fevers," 
or  non-residual  insecticides,  are  lower 


in  toxicity  than  fumigants  and  can  be 
foimd  in  ready-to-use  liquid 
formulations  used  in  a  household 
environment.  IFC  stated  it  would  be 
incorrect  to  place  a  FUMIGANT 
marking  on  an  application  such  as  this, 
and  that  the  phrase  "or  treated  with  any 
material"  is  too  broad  and  could  cause 
confusion. 

In  regard  to  ready-to-use  liquid 
formulations,  such  as  pyrethrin,  we 
believe  persons  entering  a  transport  unit 
should  be  made  aware  of  the  presence 
of  chemicals  that  may  pose  a  threat  to 
their  health  and  safety.  We  do  not  agree 
with  IFC  that  such  chemicals  do  not 
pose  a  risk  during  transportation,  and 
we  continue  to  believe  ihai  persons 
offering  or  transporting  treated  or 
fumigated  loads  must  have  immediate 
knowledge  relative  to  such  materials  or 
fumigants. 

We  also  do  not  agree  that  only  the    ^ 
EPA  fumigant  marldng  or  label  should 
be  displayed  on  a  transport  vehicle  or 
freight  container  containing  fumigated 
lading.  The  desipi  of  the  FUMIGANT 
marking  was  adopted  for  consistency 
with  the  United  Nations 
Recommendations  on  the  Transport  of 
Dangerous  Goods  (UN 
Recommendations)  for  fumigated  lading 
in  transportation  in  commerce.  For 
domestic  transportation,  we  allow  the 
hazard  warning  label  authorized  by  EPA 
under  40  CFR  part  156  as  an  alternative 
to  the  FUMIGANT  marking. 

However,  we  believe  that  this  petition 
has  merit  and  should,  in  part,  be 
granted.  We  understand  tiiat  some 
fumigated  materials  are  aerated  without 
being  unloaded  from  the  transport 
vehicle  or  freight  container.  Thus,  the 
requirement  as  written  in  §  173.9(e)(1), 
that  the  FUMIGANT  marking  must 
remain  on  the  package  unless  both  the 
fumigated  lading  is  unloaded  and  the 
transport  vehicle  is  sufficiently  aerated 
may  be  an  imnecessary  biu'den  on  the 
fumigation  industry.  In  this  NPRM,  we 
propose  to  revise  the  requirements  in 
paragraph  (e)  of  §  173.9  to  specify  that 
the  FUMIGANT  marking  must  remain 
on  the  vehicle  or  container  imtil  the 
fumigated  lading  is  "unloaded  or  has 
undergone  sufficient  aeration."  The 
word  "or"  replaces  the  word  "and"  in 
the  current  paragraph  (e)(1).  This 
revision  will  permit  aeration  or 
ventilation  of  the  vehicle  or  container 
without  unloading. 

m.  Materials  Poisonous  by  Inhalation 
(PIH) 

A.  Revision  of  PIH  Label  and  Placard 
and  Transition  Periods 

In  a  final  rule  issued  January  8, 1997 
(62  FR  1217),  we  adopted  new  labels 


and  placards  for  both  liquids  (Division 
6.1)  and  gases  (Division  2.3)  that  are  PIH 
materials  to  enhance  their  identification 
when  transported  in  commerce.  The 
dark  background  for  skull  and 
crossbones  of  the  symbol  depicted  on 
the  PIH  label  and  placard  graphically 
conveys  the  appropriate  information  to 
alert  responders  to  the  hazards  of  PIH 
materials.  The  new  PIH  label  and 
placard  also  improve  hazard 
communication  by  creating  an  instantly 
recognizable  difference  between  PIH 
materials  and  other  poisons.  The 
effective  date  was  delayed  one  year, 
until  October  1, 1998.  At  that  time,  we 
included  transitional  provisions  for 
continued  use  of  the  POISON  or 
POISON  GAS  labels  and  placards,  until 
October  1,  1999,  and  October  1,  2001, 
respectively. 

However,  on  the  new  PIH  label  and 
placard,  we  inadvertently  specified  a 
smaller  skull  and  crossbones  symbol  in 
the  upper  black  diamond  than  currently 
shown  on  the  Poison  .placard  and  label. 
In  this  notice,  we  are  proposing  to 
enlarge  the  upper  black  diamond  above 
the  horizontal  center  line  and, 
proportionally,  the  skull  and  crossbones 
symbol  at  the  top  of  the  placards  and 
labels  to  conform,  pictorially,  in  size, 
with  the  symbol  on  the  Poison  placard 
and  label  used  for  poisons  other  than 
those  that  are  PLH  materials.  Increasing 
the  size  of  the  symbol  will  make  these 
placards  and  labels  more  visible  from  a 
distance  and  will  enhance  the  ability  of 
emergency  responders  and  transport 
workers  to  identify  the  PIH  materials. 

Identification  number  markings  are 
not  prohibited  on  the  POISON  GAS  or 
POISON  INHALATION  HAZARD 
placards,  as  specified  in  §  172.334. 
Display  of  an  identification  number  on 
a  hazard  warning  placard  must  be  in 
conformance  with  the  identification 
nimiber  marking  requirements 
prescribed  in  §  172.332(c)  of  the  HMR. 
That  is,  the  identification  number  must 
be  displayed  across  the  center  area  of 
the  placard  in  88  mm  (3.5  inches)  black 
Alpine  Gothic  or  Alternate  Gothic  No.  3 
numerals  on  a  white  background  100 
mm  (3.9  inches)  high  and  approximately 
215  mm  (8.5  inches)  wide,  and  the  top 
of  the  100  mm  (3.9  inches)  high  white 
background  niust  be  40  mm  (1.6  inches) 
above  the  placard  horizontal  center  line. 
Because  we  are  proposing  to  enlarge  the 
upper  black  diamond  above  the 
horizontal  center  line  and, 
proportionally,  the  skull  and  crossbones 
symbol  at  the  top  of  the  PIH  placards, 
identification  number  markings 
displayed  on  the  proposed  PIH  placards 
may  cause  overlapping  of  the  lower 
point  of  the  upper  black  diamond  and 
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impinge  on  space  used  for  identification 
number  display  on  such  placards. 

To  allow  space  for  the  identification 
number,  we  propose  allowing  the  lower 
point  of  the  upper  black  diamond  to 
impinge  on  space  used  to  display  an 
identification  number  marking  on  a  PIH 
placard.  A  provision  would  be  added  in 
§  172.332(c)  to  allow  the  overlapping  or 
clipping-off  of  the  lower  point  of  the 
black  square-on-point  (upper  black 
diamond)  above  the  horizontal  center 
line  on  both  the  POISON  GAS  and 
POISON  INHALATION  HAZARD 
placards  displayed  on  transport  vehicles 
or  freight  containers  containing 
materials  poisonous  by  inhalation. 

We  are  also  proposing  in  §  171.14(a) 
and  (b)  to  allow  those  persons  who  had 
begun,  prior  to  October  1 .  2001 ,  to  use 
and  maintain  a  supply  of  the  new  PIH 
labels  and  placards  with  smaller  size 
symbols  to  continue  to  use  them  in 
transportation.  For  non-permanent 
placard  displays  (e.g.,  tagboard),  the 
proposed  compliance  date  would  be 
October  1.  2006.  The  proposed 
compliance  date  for  use  of  the  proposed 
revised  labels  (with  enlarged  symbols 
on  the  upper  black  background)  would 
be  October  1,  2004.  except  that  if  a 
permanent  PIH  label  (e.g.,  labels 
printed,  embossed  or  stamped  on  the 
surface  of  a  package)  conforms  to  the 
specifications  in  effect  on  October  1, 
1998,  and  is  manufactured  and  installed 
prior  to  October  1.  2003,  it  may 
continue  to  be  used  for  its  useful  life. 
For  permanent  placard  displays  {e.g., 
metal  "flip-type",  that  cannot  be 
transferred  to  another  motor  vehicle,  rail 
car,  freight  container,  etc.),  we  propose 
that  if  a  permanently-mounted  PIH 
placard  conforms  to  the  specifications 
in  effect  on  October  1, 1998  (delayed 
effective  date  of  HM-206),  and  is 
manufactured  and  installed  prior  to 
October  1,  2003,  it  may  continue  to  be 
used  for  its  useful  life.  Accordingly,  the 
present  requirements  in  paragraphs  (a) 
and  (b)  in  §  171.14,  which  are  obsolete 
and  therefore  no  longer  necessary, 
would  be  removed  and  new  paragraphs 
(a)  and  (b)  would  be  added  to  include 
continued  use  provisions  and  transition 
dates  for  PIH  labels  and  placards. 

B.  Hydrogen  Fluoride,  Anhydrous,  and 
Similar  Materials 

In  the  HM-206  final  rule  (62  FR  1217; 
1/8/97),  materials  such  as  hydrogen 
fluoride,  anhydrous,  that  meet  the 
definition  of  a  PIH  material,  were  not 
specifically  addressed  in  the  provisions 
for  labeling  and  placarding  PIH 
materials  in  Division  6.1.  To  correct  this 
oversight,  we  are  proposing  to  revise 
§§  172.400  and  172.504  to  require  an 
inhalation  hazard  label  or  placard  for  all 


materials  that  meet  the  definition  of  a 
PIH  material  in  §171.8. 

C.  Placarding  Requirement  for  Residues 
(When  PIH  Subsidiary) 

In  accordance  with  §  173.29,  a  non- 
bulk  packaging  containing  only  a 
residue  of  a  hazardous  material  covered 
by  placarding  Table  2  of  §  172.504  of  the 
HMR  need  not  be  included  in 
determining  the  applicability  of  the 
placarding  requirements  in  subpart  F  of 
part  1 72  and  is  not  subject  to  shipping 
paper  requirements  when  collected  and 
transported  by  a  contract  or  private 
carrier  for  reconditioning, 
manufactiu°ing,  or  reuse.  However,  the 
exception  in  §  173.29(c)  was  not 
intended  to  apply  to  the  residue  of  a 
material  shipped  in  non-bulk 
packagings  that  has  a  subsidiary  PIH 
hazard  that  would  require  the  transport 
vehicle  to  be  placarded  in  accordance 
with  the  subsidiary  placarding 
requirements  in  §  172.505(a).  Therefore, 
we  are  proposing  to  clarify  that  the 
exception  in  §  173.29(c)  does  not  apply 
to  the  residue  of  a  PIH  material. 

rV.  Other  Requirements  for  Labels  and 
Placards 

A.  Color  Standards  for  Labels  and 
Placards    . 

The  Dangerous  Goods  Advisory 
Council  (DGAC)  (formerly,  the 
Hazardous  Materials  Advisory  Coimcil) 
petitioned  RSPA  (P-1113)  to  consider 
alternative  means  of  achieving 
reasonable  conformance  to  color 
standards  for  hazard  warning  labels  and 
placards.  DGAC  said  the  specifications 
for  colors  in  the  Tables  in  Appendix  A 
of  part  172  of  the  HMR  cause  difficulty 
since  the  systems  on  which  they  are 
based  (i.e.,  Munsell  Notations)  are  not  in 
common  use.  According  to  DGAC,  this 
is  reinforced  by  the  lack  of  specified 
standards  in  the  UN  Recommendations, 
the  International  Maritime  Dangerous 
Goods  Code,  and  the  International  Civil 
Aviation  Organization  Technical 
Instructions  for  the  Safe  Transport  of 
Dangerous  Goods  by  Air.  DGAC  said 
that,  while  the  text  of  each  dociuneht 
refers  to  some  degree  of  conformance  to 
the  illustrations  shown,  variation  does 
exist  within  a  given  color.  Some  of 
DGAC's  member  companies  note  that 
the  color  tolerance  charts  previously 
available  from  RSPA  are  no  longer 
available.  DGAC  recommended  that 
color  standards  for  labels  and  placards 
conform  generally  to  the  same  standards 
prescribed  in  the  Canadian  Transport  of 
Dangerous  Goods  (TDG)  Regulations, 
which  are  colors  conforming  to  the 
Pantone<9  Formula  Guide  published  by 
Pantone  Incorporated  (Pantone^. 


DGAC  suggested  specific  colors  based 
on  the  Pantone<5  Formula  Guide  and 
proposed  regulatory  language.  DGAC 
stated  that  these  standards  should  apply 
to  labels,  placards,  and  identification 
number  markings  that  are  siufaced  with 
printing  inks.  Where  colors  are  applied 
as  opaque  coatings,  such  as  paint, 
enamel,  or  plastic,  or  where  labels  are 
printed  directly  on.  the  surface  of  a 
packaging,  a  spectrophotometer  or  other 
instrumentation  would  be  required  to 
ensure  a  proper  match  with  the  color 
standards  suggested  in  the  petition. 

The  use  of  the  Pantone®  Formula 
Guide  was  addressed  in  the  NPRM 
under  Docket  HM-206  (59  FR  41848;  8/ 
15/94).  No  changes  were  proposed  in 
the  NPRM  to  the  present  label  and 
placard  color  code  system  because  there 
was  insufficient  cost  and  safety 
information  available  to  justify  adopting 
a  new  color  system.  At  that  time,  we 
asked  for  comments  or  information 
concerning  color  code  systems  that 
would  allow  for  a  range  of  color  and 
estimates  of  the  costs  and  benefits  of 
adopting  a  new  color  tolerance  system. 
The  Pantone®  Formula  Guide  uses 
specific  colors  and  does  not  allow  for 
deviations  or  tolerances  as  do  the 
Munsell  Notations.  In  the  HM-206 
NPRM,  we  also  asked  commenters  to 
provide  information  on  specific  colors 
bom  the  Pantone®  Formula  Guide  that, 
in  their  view,  constitute  compliance 
with  the  label  and  placard  color 
standards,  including  tolerances 
currently  referenced  in  the  HMR. 
However,  commenters  did  not  provide 
any  new  or  additional  safety  or  cost 
information  on  this  issue. 

Pantone  sells  samples  for  over  1,100 
colors,  along  with  printing  ink  formulas 
to  achieve  each  color.  All  colors  are 
mixed  ftova  a  set  of  14  standard  base 
colors.  Pantone's  product  line  consists 
of  loose-leaf  books  of  color  samples  and 
instructions  to  enable  graphic  artists 
and  printers  to  reproduce  each  color  on 
various  types  of  paper  and  other 
printing  materials.  In  past  discussions, 
Pantone  said  that  any  manufacturers' 
inks  can  be  used  to  achieve  Pantone's 
colors.  This  distinguishes  its  system 
from  other  color  systems,  which 
prescribe  formulas  for  printers  to  use, 
but  may  require  printers  to  use  only  its 
brand  of  inks.  Dyes  used  for  paints  are 
different  from  printing  dyes,  but  are 
expected  to  be  longer  lasting,  more 
durable,  and  stand  up  against  fading. 
Printing  dyes  are  relatively  inexpensive, 
but  not  designed  to  last  for  long  periods 
of  time. 

We  understand  that  the  Munsell 
Notations  present  problems  for  persons 
making  hazard  warning  labels  and 
placards  because  the  system  is  not 
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widely  recognized  or  used,  and  many 
printers  do  not  understand  it.  Therefore, 
based  on  DGAC's  petition,  in  this  NPRM 
we  propose  to  reference  certain 
Pantone®  Formula  Guide  numbers  as  a 
coqvenience  to  users,  not  as  a 
requirement.  Sections  172.407  and 
172.519  would  be  revised  to  voluntarily 
permit  the  use  of  certain  Pantone® 
Formula  Guide  colors  for  identification 
number  and  other  markings  and  hazard 
warning  labels  and  placards  as  an 
alternative  to  the  Mimsell  notations. 
These  color  standards  conform  generally 
to  the  same  standards  under  the 
Canadian  TDG  Regulations. 

For  many  years  now,  the  set  of  Color 
Tolerance  Charts,  prescribed  in 
§§172.407  and  172.519,  which  are  used 
to  compare  and  determine  compliance 
with  the  colors  for  identification 
number  markings  and  hazard  warning 
labels  and  placards,  have  not  generally 
been  available.  Recently,  we  have 
become  aware  of  the  availability  of  the 
Color  Tolerance  Charts  from  a 
commercial  source,  Hale  Color  Charts, 
Inc.  The  set  of  Color  Tolerance  Charts 
displays  the  desired  color  (central)  with 
a  series  of  tolerance  limits  and  color 
matches.  The  availability  of  these  charts 
will  assists  enforcement  personnel  in 
the  field  in  determining  compliance 
with  colors  for  markings,  labels  and 
placards  and  assist  persons  who  wish  to 
produce  their  own  labels  and  placards 
based  on  the  range  of  colors  set  forth  in 
these  charts  for  comparison.  Therefore, 
we  have  added  this  source  to  our 
"Commercial  Suppliers"  lists  of 
hazardous  materials  regulatory  and 
emergency  response  publications  at  our 
Hazmat  Safety  Web  site  at  http:// 
hazmat.  dot.gov. 

B.  ASTMD4956-95  (Red  and  White)  for 
Reflective  Colors 

Domestically,  reflective  or 
retroreflective  placards  are  permitted, 
but  not  required,  under  the  HMR.  In 
accordance  with  the  provisions  in 
§  172.519(a)(3),  reflective  materials  may 
be  used  on  a  placard  if  the  prescribed 
colors,  strengths,  and  diu'ability  are 
maintained.  Place  Quick,  Inc.  (Place 
Quick),  filed  an  application  for 
exemption  (11972-N)  from  certain 
requirements  in  the  HMR  to  use 
retroreflective  material  and  colors  that 
meet  the  Federal  Highway 
Administration  Standard  FP-96  for 
highway  safety  colors.  In  support  of  its 
application,  Place  Quick  submitted 
samples  of  placards  and  labels  made 
from  ScotchliteTM  Reflective  Sheeting 
Diamond  Grade  reflective  materials. 
That  material  conforms  to  Motor 
Vehicle  Safety  Standard  No.  108  Lamps, 
Reflective  Devices,. and  Associated 


Equipment  specified  in  49  CFR  571.108. 
Because  the  exemption  application 
concerns  a  matter  of  general 
applicability  and  future  effect,  we 
advised  Place  Quick  that,  in  accordance 
with  49  CFR  107.113(i),  this  matter 
would  be  addressed  in  this  docket.  We 
stated  that  the  placard  colors  (including 
red)  do  not  fall  within  prescribed  color 
tolerances.  More  recently.  Place  Quick 
said  that  it  is  only  concerned  with  the 
red  and  white  reflective  colors  on 
placards,  which  would  be  used  by  its 
clients  on  "dedicated"  trucks. 

In  this  NPRM,  we  are  proposing  an 
alternate  color  standard  for  labels  and 
placards  constructed  of  retroreflective 
materials.  Specifically,  we  are  focusing 
on  retroreflective  red  or  white 
conforming  to  Type  V  sheeting  in  ASTM 
D  4956,  Standard  Specification  for 
Retroreflective  Sheeting  for  Traffic 
Control.  This  is  the  standard  referenced 
in  49  CFR  571.108  for  conspicuity 
systems  as  specified  under  paragraph  (b) 
and  defined  in  S5.7  of  49  CFR  571.108, 
applicable  to  certain  truck  tractors  and 
trailers.  We  believe  that  the 
retroreflective  red  or  white  conforming 
to  Type  V  sheet  in  ASTM  D  4956. 
Standard  Specification  for 
Retroreflective  Sheeting  for  Traffic 
Control  may  enhance  nighttime 
visibility  or  conspicuity  of  hazard 
warning  labels  and  placards  in  daylight 
and  darkness.  Accordingly,  we  propose 
to  revise  §§171.7,  172.407  and  172.519 
to  include  provisions  for  use  of  red  or 
white  Type  V  sheeting  for  reflective 
materials  for  hazard  warning  labels  and 
placards,  as  appropriate.  Because  other 
colors  in  AST^I  D  4956  so  poorly  match 
the  ciurent  and  proposed  color 
standards  for  placards  and  labels,  we  are 
not  including  them  in  this  proposed 
rule.  The  Canadian  TDG  Regulations' 
"Clear  Language  Edition"  no  longer 
contains  a  provision  that  requires  the 
use  of  a  retroreflective  placard,  or  a 
retroreflective  "yellow  band"  for 
various  hazard  classes  of  hazardous 
materials  in  a  large  freight  container  or 
transport  vehicle. 

C.  Organic  Peroxide,  Subsidiary 
FLAMMABLE  UQUID  Label 

There  is  an  inconsistency  between  the 
subsidiary  labeling  requirements  in  the 
UN  Recommendations  and  the  HMR. 
Under  the  HMR,  the  additional  labeling    • 
requirements  in  §  172.402  specify  that 
each  package  containing  a  hazardous 
material  must  be  labeled  with  both 
primary  and  subsidiary  hazard  warning 
labels.  In  accordance  with 
§  172.402(a)(2),  a  package  containing  a 
Division  5.2  (organic  peroxide)  material 
that  also  meets  the  definition  of  Class  3 
(flammable  liquid)  material  must  be 


labeled  ORGANIC  PEROXIDE  and 
FLAMMABLE  LIQUID,  except  for  Class 
3  material  in  Packing  Group  III  (see 
exception  in  §  172.402(a)(2)).  However, 
paragraph  5.2.2.1.9  of  the  UN 
Recommendations  specifies  that  a 
subsidiary  FLAMMABLE  LIQUID  label 
is  not  required  on  such  a  package 
because  the  ORGANIC  PEROXIDE  label 
is  understood  to  convey  the  inherently 
flammable  natiu«  of  organic  peroxides. 
Therefore,  for  consistency  with  the  UN 
Recommendations,  and  in  order  to  clear 
up  any  misunderstanding  regarding 
additional  labeling  of  a  Division  5.2 
(organic  peroxide)  material  that  exhibits 
a  Class  3  (flammable  liquid]  subsidiary 
hazard,  we  propose  to  adopt  this 
exception  in  a  new  paragraph  (h)  in 
§172.402. 

D.  Cylinder  Markings  in  Accordance 
With  CCA  Pamphlet  C-7 

Currently,  the  HMR  provide 
exceptions  for  labeling  certain 
compressed  gases  (i.e..  Division  2.1  or 
Division  2.2)  carried  by  private  or 
contract  motor  carriers  if  certain 
conditions  as  prescribed  in 
§  172.400a(a)(l)  are  met.  hi  place  of  a 
hazard  warning  label,  the  markings 
specified  in  Compressed  Gas 
Association  (CGA)  Pamphlet  C-7. 
"Guide  to  the  Preparation  of 
Precautionary  Labeling  and  Marking  of 
Compressed  Gas  Containers,  Appendix 
A,"  may  be  used  to  satisfy  the  labeling 
requirements  in  the  HMR.  CGA 
petitioned  RSPA  (P-1285)  to  amend  the 
HMR  to  allow  common  motor  carriers  to 
transport  Division  2.1  or  Division  2.2 
gases  in  cylinders  or  Dewars  marked  in 
conformance  with  CGA  Pcunphlet  C-7. 

Appendix  A  of  CGA  Pamphlet  C-7 
sets  forth  the  CGA  marking  system  for 
compressed  gas  cylinders.  CGA 
developed  the  basic  marking  to  pro\'ide 
immediate  identification  of  cylinder 
cpntents.  The  basic  marking,  illustrated 
in  Figure  1,  Pamphlet  C-7,  consists  of 
a  reduced  size  square-on-point  hazard 
warning  label,  indicating  the  hazard 
class  of  the  contained  gas,  combined 
with  a  panel  containing  the  proper 
shipping  name  and  the  product 
identification  number  of  the  contained 
gas.  The  panel  must  be  located  to  t^e 
left  of  the  square-on-point.  For  certain 
gases  with  additional  hazards,  multiple 
labels  may  be  required.  For  such  gases, 
the  basic  marking  must  include  an 
additional  square-on-point  denoting 
each  secondary  hazard.  The  square-on- 
point  configurations  must  be  adjacent  to 
one  another,  but  the  adjoining  points 
may  overlap  by  not  more  than  10  mm 
(%  inch),  as  illustrated  in  Figure  2  of 
Pamphlet  C-7. 


34886 


Federal  Register/Vol.  68,  No.  112 /Wednesday,  June  11,  2003 / Proposed  Rules 


CGA  suggested  several  factors  that  it 
believes  justify  this  proposal.  For 
example,  cylinder  neck  labels  are  less 
subject  to  abrasions  than  cylinder  body 
labels  and  are  less  likely  to  loosen  and 
fall  off.  Further,  the  smaller  markings 
affixed  to  the  shoulder  of  cylinders  are 
more  visible  when  cylinders  are 
grouped  together  than  when  the 
information  is  on  a  label  affixed  to  the 
cylinder  wall.  These  markings  have 
been  used  in  Canada  since  1985,  and 
thus  reciprocity  with  Canada  would  be 
maintained.  Furthermore,  CGA  stated 
that  the  CGA  Pamphlet  C-7  marking 
enhances  industry's  ability  to  meet  the 
Occupational  Safety  and  Health 
Administration's  requirement  that 
precautionary  labels  not  be  removed 
from  containers  until  containers  have 
been  emptied. 

We  believe  that  the  CGA  petition  has 
merit.  Experience  shows  that  this 
alternative  marking,  currently 
authorized  for  cylinders  carried  by 
private  and  contract  carriers,  clearly 
communicates  the  degree  of  hazard 
associated  with  Division  2.1  or  Division 
2.2  gases  in  cylinders  offered  for 
transportation  in  commerce.  The 
marking  prescribed  in  the  CGA 
Pamphlet  C-7,  Appendix  A.  will  not 
detract  from  a  common  carrier's  ability 
to  segregate  and  stow  cylinders  since 
cylinders  shipped  individually  must  be 
moved  individually  by  employees  who 
are  close  enough  to  read  the  smaller 
marking  and  label.  In  addition,  the 
proper  shipping  name  and  identification 
number  of  the  hazardous  material  are 
marked  adjacent  to  the  smaller  hazard 
warning  label,  which  makes 
identification  of  the  products  easier.  For 
consistency  with  international 
standards,  we  are  proposing  to  permit 
the  use  of  the  markings  specified  in 
Pamphlet  C-7  on  cylinders  containing 
compressed  gases  in  Divisions  2.1,  2.2, 
or  2.3,  which  may  be  shipped  in 
accordance  with  the  exceptions  from 
labeling  prescribed  in  §  172.400a. 

We  believe  such  markings  will  be 
equally  effective  in  communicating  the 
hazard  of  the  material  being  shipped. 
Safety  would  not  be  reduced  because 
shipping  papers  and  placards  on  the 
transport  vehicles  provide  hazard 
warning  information  that  can  be  used  in 
the  event  of  an  emergency.  Paragraph 
5.2.2.2.1.2  of  the  UN  Reconmiendations 
permits  cylinders  for  Class  2  gases  to 
bear  labels  representative  of  those 
specified.  The  Canadian  and  Europeeui 
regulations,  which  are  based  on  the  UN 
Recommendations,  authorize  labels 
which  have  been  reduced  in  size,  as 
appropriate,  for  display  on  the  non- 
cylindrical  part  of  the  cylinders.  Thus, 
this  proposal  would  enhance 


international  harmonization  of 
standards.  Therefore,  in  this  NPRM,  for 
consistency  with  provisions  in  the  UN 
Recommendations  and  Canadian  and 
European  regulations,  we  are  proposing 
to  revise  the  requirement  in 
§  172.400a(a)(l)  to  broaden  the  labeling 
exception  to  apply  to  all  modes  of 
transportation,  by  air,  water,  rail  or 
highway. 

E.  Placarding  Exception  for  Class  9 
Materials  (Domestic) 

Mr.  Tom  Sever.  Hazardous  Materials 
Coordinator,  Motor  Vehicle 
Enforcement,  Iowa  Department  of 
Transportation,  requested  we  rescind  an 
interpretation  dated  February  25,  1997 
pertaining  to  domestic  transportation  of 
Class  9  (miscellaneous)  material,  change 
the  definition  of  domestic  transportation 
listed  in  §  171.8,  or  eliminate  the  Class 
9  placarding  requirements  in 
§  172.504(0(9)  and  the  placard  itself  in 
§  172.560.  Mr.  Sever  said  that  the 
requirement  should  have  uniform 
intent:  that  is,  require  use  of  the  CLASS 
9  placard  when  the  shipment  is  passing 
through  the  United  States  and  destined 
for  a  foreign  country. 

Our  February  25,  1997  letter 
addressed  a  highway  shipment  of 
12,440  pounds  of  "Environmentally 
hazardous  substances,  solid,  n.o.s.,  9, 
UN  3077.  PG  III,  RQ  (Lead)"  from 
Garland,  Texas  to  Alberta,  Canada.  We 
stated  that  for  those  portions  of 
transportation  that  occur  within  the 
borders  of  the  United  States,  a  shipment 
in  international  transportation  is  eligible 
for  the  same  placarding  exceptions  that 
apply  to  transportation  which  is 
domestic  only.  For  these  purposes,  the 
definition  of  "domestic  transportation" 
includes  not  only  transportation 
exclusively  within  the  United  States, 
but  also  that  domestic  portion  of 
international  transportation  that  occurs 
between  places  within  the  United 
States.  Therefore,  CLASS  9  placards  are 
not  required  to  be  displayed  on  a 
shipment  of  Class  9  hazardous  material 
while  it  is  within  the  United  States. 

We  do  not  agree  that  the  placarding 
exception  in  §  172.504(f)(9)  should  be 
eliminated,  but  we  do  agree  that  the 
provision  should  be  clarified  to 
minimize  misunderstanding.  Therefore, 
we  propose  to  revise  the  provision  to 
clarify  that  the  Class  9  placarding 
exception  applies  to  international 
shipments  of  Class  9  material  while 
moving  in  the  United  States. 

F.  Footnote  to  Table  1  (Placards)— 
Editorial  Correction 

We  are  proposing  an  editorial  revision 
in  §  172.504(e),  Table  1,  to  correct 
citations  in  Footnote  1 ,  pertaining  to 


placarding  for  certain  shipments  of 
radioactive  materials.  The  footnote 
would  be  corrected  to  read  as  follows: 
"Radioactive  placard  also  required  for 
exclusive  use  shipments  of  low  specific 
activity  material  and  surface 
contaminated  objects  transported  in 
accordance  with  §  173.427(b)(3)  or  (c)  of 
this  subchapter." 

V.  Training  and  Emergency  Response 
Information 

A.  Emergency  Response  Telephone 
Number  Requirements 

The  HMR  require  a  person  offering  a 
hazardous  material  for  transportation  to 
provide  an  emergency  response 
telephone  nimiber  (including  the  area 
code  or  international  access  code)  on 
the  shipping  paper  for  use  in  the  event 
of  an  emergency  involving  the  material. 
The  emergency  response  telephone    . 
number  must  be  that  of  a  person  who 
has  comprehensive  knowledge  of 
emergency  response  and  incident 
mitigation  information  about  the 
hazardous  material  being  shipped.  As 
an  alternative,  the  number  may  be  of  a 
person  who  has  "immediate  access"  to 
a  person  who  possesses  such 
information  The  emergency  response 
telephone  number  must  be  monitored  at 
all  times  for  as  long  as  the  hazardous 
material  is  being  transported,  including 
during  storage  incidental  to  the 
movement  of  the  hazardous  material. 
Storage  that  is  incidental  to  movement 
generally  is  storage  that  occurs  between 
the  time  a  hazardous  material  is  offered 
for  transportation  and  the  time  it 
reaches  its  destination  and  is  delivered 
to  the  consignee. 

We  know  that  some  shippers  have 
misinterpreted  "immediate  access"  as 
authorizing  them  to  use  a  "call  back" 
system  that  requires  an  emergency 
responder  to  wait  for  a  return  telephone 
call.  To  clarify  the  requirement  for 
"immediate  access,"  we  are  proposing 
to  revise  §  172.604  to  indicate  that 
beeper  numbers  and  call-back  systems 
do  not  conform  to  the  requirements  in 
§  172.604  and  are  not  acceptable  under 
the  HMR. 

B.  Residues  of  Class  9  (Miscellaneous)  • 
Hazardous  Substances.  When  Less  Than 
RQ  Remains  •< 

An  "empty"  packaging  is  not  subject 
to  any  other  requirement  of  the  HMR  if 
any  hazardous  material  shipping  name 
and  identification  number  markings, 
any  hazard  warning  labels  or  placards, 
and  any  other  markings  indicating  that 
the  material  is  hazardous  [e.g.,  RQ)  are 
removed,  obliterated,  or  securely 
covered  in  transportation  and:  (1)  The 
packaging  is  unused;  (2)  the  packaging 
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is  sufficiently  cleaned  of  residue  and 
purged  of  vapors  to  remove  any 
potential  hazard;  (3)  the  packaging  is 
refilled  with  a  material  that  is  not 
hazardous  to  such  an  extent  that  any 
residue  remaining  in  the  packaging  no 
longer  poses  a  hazard;  or  (4)  the 
packaging  contains  the  residue  of 
certain  materials  listed  in  this  section. 
Otherwise,  an  empty  packaging 
,  .containing  the  residue  of  a  hazardous 
material  must  be  offered  for 
transportation  and  transported  in  the 
same  maimer  as  when  it  previously 
contained  a  greater  quantity  of  the 
material. 

Bayer  Corporation  (Bayer)  petitioned 
RSPA  (P-1416)  to  add  new  paragraphs 
172.514(b)(3)  and  173.29(h)  for  empty 
packagings  or  packagings  that  contain 
residues  of  hazardous  substances  that 
meet  the  definition  of  a  Class  9 
(miscellemeous)  material,  and  do  not 
meet  any  of  the  other  hazard  class 
definitions.  Bayer  said  the  proposed 
additions  would  address  the  residue 
remaining  in  a  container  after  it  had 
been  unloaded  to  a  quantity  less  than 
the  reportable  quantity  (RQ).  For 
example,  a  rail  car  loaded  with  185,000 
pounds  of  MDI  (RQ;  5000  lbs.)  would  be 
shipped  as  a  Class  9  (miscellaneous) 
material  because  the  rail  car  contains 
more  than  the  RQ.  Once  the  car  is 
unloaded  by  the  consignee  and  ready  for 
return  to  the  original  shipper,  the  rail 
car  no  longer  contains  the  reportable 
quantity,  would  not  be  subject  to  the 
HMR,  and  would  not  be  shipped  as  a 
regulated  material.  This  requires  the 
waybill  to  be  changed  and  all  placards 
and  markings  removed  for  the  return 
shipment.  Bayer  said  that  this  situation 
has  created  a  compliance  nightmare  for 
shippers,  its  customers,  and  the  various 
State  and  Federal  enforcement  agencies. 
The  railroads  are  confused  because  a 
loaded  car  is  moved  into  a  facility  under 
the  HMR,  but  is  offered  for  the  return 
shipment  as  a  non-regulated  car. 

On  January  31, 1997,  the  Federal 
Railroad  Administration  (FRA)  issued  a 
memorandum  (Ref.  No.  HM-97-4)  to  its 
Regional  Administrators  and  Railroad 
Safety  Specialists  for  hazardous 
materials.  In  the  memorandum,  FRA 
said  a  rail  car  that  contains  any  material 
(or  its  mixture)  listed  in  Appendix  A  to 
the  §  172.101  Hazardous  Materials  Table 
in  a  quantity  less  than  its  RQ  in  one 
package,  is  not  subject  to  the 
requirements  of  the  HMR,  provided  the 
material  does  not  meet  the  criteria  for 
any  other  hazard  class  and  is  not  a 
hazardous  waste  or  a  marine  pollutant. 
FRA  also  said  that  the  determination  of 
whether  the  package  contains  an  RQ  of 
the  hazardous  substance  is  the 
responsibility  of  the  shipper.  Generally, 


the  shipper  is  not  expected  to  actually 
measure  the  amoimt  remaining  after 
unloading,  but  can,  in  good  faith, 
estimate  it  by  using  its  knowledge  of  the 
material,  the  packaging,  and  the 
lUiloading  method.  Bayer  said  that  an 
enormous  amount  of  time  is  spent  in 
trying  to  explain  to  the  railroads  and 
various  enforcement  agencies  why  a 
MDI  rail  car  must  return  as  non- 
regulated  when  it  was  originally  offered 
under  the  HMR. 

We  believe  the  petition  has  merit: 
Since  a  Class  9  hazardous  substance  is 
only  subject  to  the  HMR  because  of  the 
RQ  in  one  package,  an  empty  packaging 
containing  the  residue  of  a  Class  9 
hazardous  substance  below  its  RQ  is  not 
subject  to  the  HMR,  including  shipping 
paper  requirements.  In  this  rulemaking, 
we  are  clarifying  that  a  tank  car 
containing  less  than  a  reportable 
quantity  of  a  Class  9  hazardous 
substance  may  be  offered  for 
transportation  as  a  regulated  material  if 
the  residue  of  this  material  is  offered  for 
transportation  with  all  applicable 
hazard  warning. marks,  placards  and 
shipping  papers.  We  propose  to  revise 
§  172.514(b)  to  allow  the  markings  and 
placards,  if  any,  to  remain  on  a 
retioming  rail  car  that  contains  a  residue 
of  a  hazardous  substance  that  only 
meets  the  definition  of  a  Class  9 
material,  and  is  not  a  hazardous  waste 
or  a  marine  pollutant. 

C.  Clarification  of  the  Emergency 
Response  Information  and  Training 
Requirements  for  Combustible  liquids 

A  combustible  liquid  that  is  in  a  bulk 
packaging  or  a  combustible  liquid  that 
is  a  hazardous  substance,  hazardous 
waste,  or  a  marine  pollutant  is  not 
subject  to  the  requirements  of  the  HMR 
except  those  prescribed  in 
§  173.150(f)(3)  pertaining  to:  (1) 
Shipping  papers,  way  bills,  svdtching 
orders,  and  hazardous  waste  manifests; 
(2)  marking  of  packages;  (3)  display  of 
identification  numbers  on  bulk 
packages;  (4)  placarding  requirements  of 
subpart  F  of  part  172;  (4)  carriage  aboard 
aircraft  and  vessels;  (5)  reporting 
incidents  as  specified  in  §  171.15  and 
§  171.16;  (6)  packaging  requirements  of 
subpart  B  of  part  173  and,  in  addition, 
non-bulk  packagings  must  conform  with 
requirements  of  §  173.203;  and  (7)  the 
requirements  of  §§173.1, 173.21, 
173.24, 173.24a;  173.24b,  174.1, 
177.804;  177.817,  177.834(j),  and 
177.837(d)  of  the  HMR.      - 

However,  the  emergency  response 
information  and  training  requirements 
prescribed  in  subparts  G  and  H  of  part 
1 72  of  the  HMR  are  currently  not 
specified  in  the  requirements  in 
§  173.150(f)(3),  although  we  did  not 


intend  to  exempt  such  shipments  from 
these  requirements.  To  correct  this  - 
oversight,  we  are  proposing  to  revise 
§  173.150(f)(3)  to  clarify  that  the 
emergency  response  information  and 
training  requirements  of  subparts  G  and 
H  of  part  172,  respectively,  apply  to  a 
shipment  of  a  combustible  liquid  in  a 
bulk  packaging  or  to  a  combustible 
liquid  that  is  a  hazardous  substance, 
hazardous  waste,  or  a  marine  pollutant. 

VI.  Security  Plans 

On  March  25,  2003,  we  published  a 
final  rule  under  Docket  HM-232  (68  FR 
14510)  that  requires  persons  who  offer 
for  transportation  and  persons  who 
transport  in  commerce  certain 
hazardous  materials  to  develop  and 
implement  seciuity  plans.  Among  the 
hazardous  materials  subject  to  the 
seciirity  plan  requirement  are  infectious 
substances  that  are  select  agents  and 
toxins  regulated  by  the  Centers  for 
Disease  Control  and  Prevention  under 
42  CFR  part  73.  Since  publication  of  the 
HM-232  final  rule,  several  carriers  have 
suggested  that  carrier  employees  may 
not  know  that  a  package  contains  a 
,  select  agent  and,  therefore,  is  subject  to 
security  plan  requirements,  unless  that 
fact  is  conmnmicated  to  the  carrier.  To 
address  this  potential  problem,  in  this 
NPRM,  we  are  proposing  to  add  a  new 
paragraph  (p)  to  §  172.203  that  would 
require  each  person  who  offers  a  select 
agent  for  transportation  in  commerce  to 
include  the  words  "Select  Agent"  in 
association  with  the  basic  shipping 
description  on  the  shipping  paper  that 
accompanies  the  shipment.  Commenters 
are  invited  to  suggest  alternative 
methods- for  addressing  this  issue:  we 
may  modify  this  proposal  in  the  final 
rule  based  on  comments  received.  . 

Vn.  Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  NPRM  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and,  therefore, 
was  not  reviewed  by  the  Office  of 
Management  and  Budget.  A  regulatory 
evaluation  prepared  for  the  August  15, 
1994  NPRM  and  subsequently  modified 
for  the  January  8,  1997  HM-206  final 
rule  is  available  in  the  docket.  The 
implementation  of  certain  provisions  of 
this  proposal  [i.e.,  allowances  for 
continued  use  of  the  previous  PIH 
placards  and  labels]  reduce  or  eliminate 
impacts  from  the  proposed  changes. 
Therefore,  the  costs  and  benefits 
associated  with  this  proposed  rule  are 
considered  to  be  so  minimal  as  to  not 
warrant  changes  to  the  regulatory 
evaluation. 
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B.  Executive  Order  13132 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13172  ("Federalism").  This  proposed 
rule  would  preempt  State,  local,  and 
Indian  tribe  requirements  but  does  not 
propose  any  regulation  that  has 
substantial  direct  effects  on  the  States, 
the  relationship  between  the  national 
government  and  the  States,  or  the 
distribution  of  power  and 
responsibilities  eunong  the  various 
levels  of  government.  Therefore,  the 
consultation  and  funding  requirements 
of  Executive  Order  13132  do  not  apply. 

The  Federal  hazardous  materials 
transportation  law,  49  U.S.C.  5101- 
5127,  contains  an  express  preemption 
provision  (49  U.S.C.  5125(b))  that 
preempts  State,  local,  and  Indian  tribe 
requirements  on  certain  subjects: 

(1)  The  designation,  description,  and 
classiBcation  of  hazardous  materials: 

(2)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials; 

(3)  The  preparation,  execution,  and 
use  of  shipping  documents  related  to 
hazardous  materials  and  requirements 
related  to  the  number,  contents,  and 
placement  of  those  documents; 

(4)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  material;  or 

(5)  The  design,  manufacture, 
fabrication,  marking,  maintenance, 
recondition,  repair,  or  testing  of  a 
packaging  or  container  represented, 
marked,  certified,  or  sold  as  qualified 
for  use  in  transporting  hazardous 
material. 

This  proposed  rule  addresses  covered 
subject  items  1,2,  and  3  above  and 
would  preempt  State,  local,  and  Indian 
tribe  requirements  not  meeting  the 
"substantively  the  same"standard.  This 
proposed  rule  is  necessary  to  improve 
the  safety  of  emergency  responders  and 
the  public,  and  of  offerors  and 
transporters  of  hazardous  materials. 

Federal  hazardous  materials 
transportation  law  provides  at 
§  5125(b)(2)  that,  if  DOT  issues  a 
regulation  concerning  any  of  the 
subjects,  DOT  must  determine  and 
publish  in  the  Federal  Register  the 
effective  date  of  Federal  preemption. 
The  effective  date  may  not  be  earlier 
than  the  90th  day  following  the  date  of 
issuance  of  a  final  rule  and  not  later 
than  two  years  after  the  date  of  issuance. 
RSPA  proposes  that  the  effective  date  of 
Federal  preemption  will  be  90  days 
from  publication  of  a  final  rule  in  this 
matter  in  the  Federal  Register. 


C.  Executive  Order  131 75 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13175  ("Consultation  and  Coordination 
with  Indian  Tribal  Governments"). 
Because  this  proposed  rule  does  not 
have  tribal  implications  and  does  not 
impose  substantial  direct  compliance 
costs,  the  funding  and  consultation 
requirements  of  Executive  Order  13175 
do  not  apply. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  an  agency  to 
review  regulations  to  assess  their  impact 
on  small  entities  unless  the  agency 
determines  a  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  proposals  in  this  NPRM  will 
impose  only  minimal  new  costs  of 
compliance  on  the  regulated  industry 
and,  in  fact,  should  reduce  overall  costs 
of  compliance.  I  hereby  certify  that 
while  the  proposals  in  this  NPRM  apply 
to  a  substantial  number  of  small  entities, 
there  will  not  be  a  significant  economic 
impact  on  those  small  entities. 

Need  for  the  NPRM.  We  are  proposing 
changes  to  the  hazard  communication 
requirements  in  the  HMR  based  on 
petitions  for  rulemaking,  requests  for 
clarification,  and  our  own 
determination  that  clarifications  and 
improvements  may  be  appropriate.  This 
action  is  being  taken  to  improve  safety 
and  enhance  emergency  response  to 
hazardous  materials  incidents. 

Description  of  Actions.  In  this  NPRM, 
we  propose  to  amend  the  HMR  to: 

— Clarify  that  beeper  numbers  and  call- 
back systems  that  require  an 
emergency  res  ponder  to  wait  for  a 
return  telephone  call  do  not  conform 
to  the  requirements  for  an  emergency 
response  telephone  number  on 
shipping  papers. 

— Revise  certain  package  marking 
requirements  to  more  accurately 
convey  information  about  the  material 
being  transported  to  emergency 
responders,  transport  worker,  and 
the  general  public. 

— Revise  the  PIH  labels  ahd  placards  to 
increase  the  size  of  the  skuU-and- 
crossbones  symbol. 

— Permit  more  flexibility  in  color 
requirements  for  placards. 

— Provide  exceptions  for  the  return 
transportation  of  rail  cars  that  contain 
residues  of  hazardous  substances  so 
that  placards  and  required  markings 
need  not  be  removed. 

In  addition,  we  are  proposing  several 
clarifications  and  editorial  revisions  to 


(nurent  hazard  communication 
requirements. 

identification  erf  potentially  affected 
small  entities.  Businesses  likely  to  be 
affected  by  the  final  rule  are  shippers 
and  transporters  of  hazardous  materials. 
Unless  alternative  definitions  have  been 
established  by  the  agency  in 
consultation  with  the  Small  Business 
Administration  (SB A),  the  definition  of 
"small  business"  has  the  same  meaning 
as  under  the  Small  Business  Act.  Since 
no  such  special  definition  has  been 
established,  we  employ  the  thresholds 
published  by  SBA  for  industries  subject 
to  the  HMR.  Based  on  data  for  1997 
compiled  by  the  U.S.  Census  Bureau,  it 
appears  that  upwards  of  95  percent  of 
firms  subject  to  this  final  rule  are  small 
businesses.  For  the  most  part,  these 
entities  will  incur  minimal  costs  to 
comply  with  the  proposals  in  this 
NPRM. 

Reporting  and  recordkeeping 
requirements.  This  NPRM  does  not 
propose  new  reporting  or  recordkeeping 
requirements. 

Related  Federal  rules  and  regulations. 
With  respect  to  hazard  communication 
requirements  for  hazardous  materials 
transported  in  commerce,  there  are  no 
related  rules  or  regulations  issued  by 
other  departments  or  agencies  of  the 
Federal  Government. 

Alternate  proposals  for  small 
businesses.  The  Regulatory  Flexibility 
Act  directs  agencies  to  establish 
exceptions  and  differing  compliance 
standards  for  small  businesses,  where  it 
is  possible  to  do  so  and  still  meet  the 
objectives  of  applicable  regulatory 
statutes.  In  the  case  of  hazard 
communication  requirements  for 
hazardous  materials  transported  in 
commerce,  it  is  not  possible  to  establish 
exceptions  or  differing  standards  and 
still  accomplish  the  objectives  of 
Federal  hazmat  law. 

This  NPRM  was  developed  under  the 
assumption  that  small  businesses  make 
up  the  overwhelming  majority  of 
entities  that  will  be  subject  to  its 
provisions.  Thus,  we  considered  how  to 
minimize  expected  compliance  costs  as 
we  developed  this  NPRM.  For  example, 
the  NPRM  proposes  to  minimize  the 
burden  associated  with  the  revised  PIH 
labels  and  placards  by  providing  a 
lengthy  transition  period.  Other 
proposed  changes  provide  clarification 
of  certain  provisions  to  eliminate 
confusion  and  enhance  compliance.  In 
addition,  we  are  proposing  several 
exceptions  from  current  requirements  to 
decrease  compliance  burdens. 

Conclusion.  We  conclude  that  while 
this  NPRM  applies  to  a  substantial 
number  of  smalt  entities,  there  will  not 
be  a  significant  economic  impact  on 
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those  small  entities.  The  compliance 
costs  associated  with  proposed 
requirements  in  this  NPRM  are  minimal. 
Moreover,  this  NPRM  should  reduce 
compliance  costs  for  most  of  the 
regulated  industry  by  providing  for 
increased  flexibility  and  new  exceptions 
from  current  regidatory  requirements. 

E.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  no  person  is  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  valid  OMB  control 
number.  This  proposed  rule  does  not 
propose  any  new  information  collection 
requirements. 

F.  Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  number 
(RIN)  to  each  regidatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  TTie  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading  of  this  document  to  cross- 
reference  this  action  with  the  Unified 
Agenda. 

G.  Unfunded  Mandates  Reform  Act 

This  proposed  rule  does  not  impose 
unfunded  mandates  under  the 


Unfunded  Mandates  Reform  Act  of 
1995.  It  does  not  result  in  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  and  is  the  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule. 

H.  Envirorunental  Assessment 

I     The  National  Environmental  Policy 
Act  of  1969  (NEPA)  requires  Federal 
agencies  to  consider  the  consequences 
of  major  Federal  actions  and  prepare  a 
detailed  statement  on  actions 
significantl^y  affecting  the  quality  of  the 
human  enviroiunent.  The  proposed 
improvements  to  the  hazard 
communication  systein  in  this  rule 
woidd  have  a  net  positive  effect  on  the 
environment  by  improving  response  to 
and  mitigation  of  incidents  involving 
hazardous  materials  in  transportation. 
We  have  determined  that  there  would 
be  no  significant  environmental  impact 
associated  with  this  proposed  rule. 

List  of  Subjects 

49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation.  Hazardous  waste. 
Imports,  Incorporation  by  reference. 
Reporting  and  recordkeeping 
requirements. 


49  CFR  Part  172 

Hazardous  materials  transportation. 
Hazardous  waste.  Labels,  Markings, 
Packaging  and  containers,  Reporting 
and  recordkeeping  requirements. 

49  CFR  Part  173 

Shippers — general  requirements  for 
shipments  and  packagings. 

In  consideration  of  the  foregoing,  49 
CFR  parts  171, 172  and  173  would  be 
{unended  as  follows: 

PART  171— GENERAL  INFORMATION, 
REGULATIONS,  AND  DEHNITIONS 

1.  The  authority  citation  for  part  171 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
part  1.53. 

2.  In  §  171.7,  in  paragraph  (a)(3),  a 
new  entry  would  be  added  in  numerical 
order  under  the  entry  for  American 
Society  for  Testing  and  Materials;  and  in 
paragraph  (b),  a  new  enfry  would  be 
added  in  alphabetical  order  to  read  as 
follows: 

§171.7    Reierence  materiah 

(a)  Matter  incorporated  by  reference. 

*  *   * 

(3)  Table  of  material  incorporated  by 
reference.  *  *  * 


Source  and  name  of  material 


49  CFR  reterence 


American  Society  for  Testing  and  Materials 


ASTM  D  4956-95  Standard  Specification  for  Retroreflective  Sheeting  for  Traffic  Control 


172.407,  172.519 


(b)  List  of  information  materials  not 
requiring  incorporation  by  reference. 


Source  and  name  of  material 


49  CFR  reference 


Pantone  Incorporated,  590  Commerce  Boulevard,  Cartstadt,  New  Jersey,  07072-3098;  PANTONE 
2000-2001 


Fomiiila  Guide, 


172.407,  172.519 


3.  In  §  171.14,  paragraphs  (a)  and  (b) 
would  be  removed,  and  new  paragraphs 
(a)  and  (b)  would  be  added  to  read  as 
follows: 


/ 


§  1 71 .1 4    Transitional  provisions  for 
implementing  certain  requirements. 

(a)  Continued  use  provisions  and 
transition  dates  for  PIH  labels. 
Notwithstanding  §§  172.416  and 
172.429  of  this  subchapter,  when  labels 
are  required  by  subpart  E  of  part  172  of 
this  subchapter  to  be  affixed  to  the 


surface  of  a  package  containing  a 
material  poisonous  by  inhalation — 
-    (1)  A  non-permanent  label  (adhesive, 
paper,  etc.),  that  conforms  to  the 
requirements  of  this  subchapter  in  effect 
on  October  1,  2002,  may  continue  to  be 
used  imtil  stocks  have  been  depleted,  or 
until  October  1,  2004,  whichever  comes 
first;  and 
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(2)  A  permanent  label  that  conforms 
to  the  specifications  in  effect  on  October 
1,  2002.  that  was  printed,  embossed, 
stamped,  or  permanently-mounted  on 
the  surface  of  a  package  prior  to  October 
1.  2003,  may  continue  to  be  used  for  its 
useful  life. 

(b)  Continued  use  provisions  and 
tmnsition  dates  for  PIH  placards. 
Notwithstanding  §§  172.540  and 
172.555  of  this  subchapter,  when 
placards  are  required  by  subpart  F  of 
part  172  of  this  subchapter  to  be  affixed 
to  a  bulk  packaging,  rail  car,  transport 
vehicle  or  freight  container  containing  a 
material  poisonous  by  inhalation — 

(1)  A  non-permanent  placard  (e.g., 
adhesive,  tagboard)  that  conforms  to  the 
requirements  of  this  subchapter  in  effect 
on  October  1,  2002.  may  continue  to  be 
used  until  stocks  have  been  depleted,  or 
until  October  1,  2006,  whichever  comes 
first;  and 

(2)  A  permanent  type  placard  (e.g., 
metal)  that  conforms  to  the 
specifications  in  effect  on  October  1 , 
2002  and  is  installed  prior  to  October  1, 
2003,  may  continue  to  be  used  for  its 
useful  life. 


PART  172— HAZARDOUS  MATERIALS 
TABLE.  SPECIAL  PROVISIONS, 
HAZARDOUS  MATERIALS 
COMMUNICATIONS,  EMERGENCY 
RESPONSE  INFORMATION  AND 
TRAINING  REQUIREMENTS 

4.  The  authority  citation  for  part  172 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

5.  In  §  172. 2b3,  paragraph  (p)  would 
be  added  to  read  as  follows: 

1172.203    Additional  dmcrtptkm 
raquirwiwnts. 

***** 

(p)  Infectious  substances.  If  an 
infectious  substance  is  a  select  agent  or 
toxin  regulated  by  the  Centers  for 
Disease  Control  and  Prevention  under 
42  CFR  part  73,  the  words  "Select 
Agent"  must  be  entered  in  association 
with  the  basic  description. 


6.  In  §  172.301,  paragraph  (f)  would  be 
added  to  read  as  follows: 

§  172.301    General  martting  requirements 
for  non-bull(  pacluigings. 

*         *         ft         *         * 

(f)  NON-ODORIZED  marking  on 
cylinders  containing  LPG.  No  person 
may  offer  for  transportation  or  transport 
a  specification  cylinder,  except  a 
Specification  2P  or  2Q  container  or  a 
Specification  39  cylinder,  that  contains 
an  unodorized  liquefied  petroleum  gas 
(LPG)  unless  it  is  legibly  marked  NON- 
ODORIZED  in  letters  not  less  than  6.3 
mm  (0.25  inches)  in  height  near  the 
marked  proper  shipping  name  required 
by  paragraph  (a)  of  this  section. 

7.  In  §172.326,  paragraph  (d)  would 
be  added  to  read  as  follows: 

S  172.326    Portable  tanks. 

***** 

(d)  NON-ODORIZED  marking  oh 
portable  tanks  containing  LPG.  No 
person  may  offer  for  transportation  or 
transport  a  portable  tank  containing 
liquefied  petroleum  gas  (LPG)  that  is 
unodorized  as  authorized  in 
§  173.315(b)(1)  unless  it  is  legibly 
marked  NON-ODORIZED  on  two 
opposing  sides  near  the  marked  proper 
shipping  name  required  by  paragraph 
(a)  of  this  section. 

8.  In  §  172.328,  paragraph  (d)  would 
be  added  to  read  as  follows: 

S  172.328    Cargo  Tanks. 

***** 

(d)  NON-ODORIZED  marking  on 
cargo  tanks  containing  LPG.  No  person 
may  offer  for  transportation  or  transport 
a  cargo  tank  containing  liquefied 
petroleum  gas  (LPG)  that  is  unodorized 
as  authorized  in  §  173.315(b)(1)  luiless  it 
is  legibly  marked  NON-ODORIZED  on 
two  opposing  sides  near  the  marked 
proper  shipping  name  required  by 
paragraph  (b)(1)  of  this  section. 

9.  In  §  172.330,  paragraph  (c)  would 
be  added  to  read  as  follows: 

§  1 72.330    Tank  cars  and  multi-unit  tank  car 
tanks. 

***** 

(c)  No  person  may  offer  for 
transportation  or  transport  a  tank  car  or 


multi-unit  tank  car  tank  containing 
liquefied  petroleum  gas  (LPG)  that  is 
unodorized  unless  it  is  legibly  marked 
NON-ODORIZED  on  two  opposing  sides 
near  the  marked  proper  shipping  name 
required  by  paragraphs  (a)(1)  and  (a)(2) 
of  this  section. 

10.  In  §  172.332,  paragraphs  (c)(5)  and 
(c)(6)  would  be  redesignated  as 
paragraphs  (c)(6)  and  (c)(7),  and  a  new 
paragraph  (c)(5)  would  be  added  to  read 
as  follows: 

§  172.332    Identification  number  markings. 

*         •         *         *         * 

(c)  *   *   * 

(5)  For  a  POISON  GAS  or  POISON- 
INHALATION  HAZARD  placard  used  to 
display  an  identification  number,  the 
lower  point  of  the  upper  black  square- 
on-point  configuration  above  the 
horizontal  center  line  may  overlap,  be 
clipped-off,  or  impinge  on  space 
authorized  for  display  of  an 
identification  number  on  a  placard, 
provided  the  identification  number  is 
legible  and  visible. 
***** 

11.  In  §172.336,  new  paragraph  (b)(2) 
would  be  added  to  read  as  follows: 

§  1 72.336    Identification  numbers,  special 
provisions. 

***** 

:   (b)*  *  • 

(2)  For  any  quantity  of  an  organic 
peroxide,  temperature  controlled 
material  required  to  be  placarded  in 
accordance  with  the  requirements  in 
§  172.504(e),  Table  1,  the  identification 
number  specified  for  the  material  in  the 
§  172.101  table  must  be  marked  on  each 
side  and  each  end  of  a  bulk  packaging, 
unit  load  device,  transport  vehicle, 
freight  container,  or  rail  car,  as  specified 
in  §172.332. 
***** 

12.  In  §  172.400,  in  the  table  in 
paragraph  (b),  the  entries  for  "6.1" 
would  be  revised  to  read  as  follows: 

§  172.400    General  latieiing  requirements. 

***** 

(b)  *  *  ? 


Hazard  class  or  division 


Label  name 


Label  design  section 
reference 


6.1  (material  poisonous  by  inhalation  (see  §171.8  of  ttiis    POISON  INHALATION  HAZARD 

sutKhapter)). 
6.1  (other  than  material  poisonous  by  inhalation) POISON  


172.429 
172.430 
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-      13.  In  §  172.400a,  paragraph  (a)(1) 
would  be  revised  to  read  as  follows: 

§  172.400a '  Exceptions  from  labeling. 

(a)*  *  * 

(i)  A  cylinder  or  Dewar  flask 
conforming  to  §  173.320  of  this 
subchapter  containing  a  compressed  gas 
(Divisions  2.1,  2.2,  or  2.3)  that  is — 

(i)  Carried  by  highway,  rail,  aircraft  or 
vessel; 

(ii)  Not  overpacked;  and 

(iii)  Durably  and  legibly  marked  in 
accordance  with  CGA  Pamphlet  C-7, 
Appendix  A  (incorporated  by  reference; 
see  §  171.7  of  this  subchapter). 
*         *        *      ,  *         * 

14.  In  §  172.402,  paragraph  (h)  would 
be  added  to  read  as  follows: 

§172.402    Additional  labeling 
requirements. 

***** 

(h)  Division  5.2  (organic  peroxide) 
Materials.  Unless  otherwise  specified  in 
this  subchapter,  a  Flammable  Liquid 
subsidiary  hazard  label  is  not  required 
on  a  package  containing  a  Division  5.2 
material. 


15.  In  §  172.407,  paragraph  (d)(5) 
would  be  revised  and  paragraphs  (d)(6), 
(d)(7)  and  (d)(8)  would  be  added  to  read 
as  follows: 

§  1 72.407    Label  specificationa. 

***** 

(d)  *  *  * 

(5)  The  following  color  standards  in 
the  Pantone®  Formula  Guide,  as 
incorporated  by  reference  in  §  171.7  of 
this  subchapter,  may  be  used  to  achieve 
the  required  colors  on  markings  and 
hazard  warning  labels  and  placards: 

(i)  Red— Pantone  Color  No.  186U 
"  (ii)  Orange — Pantone  Color  No.  151 U 
(iii)  Yellow— Pantone  Color  No.  109U 
(iv)  Green — Pantone  Color  No.  335U 
(v)  Blue— Pantone  Color  No.  285U 
(vi)  Purple— Pantone  Color  No.  513U 

(6)  Where  specific  colors  from  the 
Pantone®  Matching  System,  as 
incorporated  by  reference  in  §  171.7  of 
this  subchapter,  are  applied  as  opaque 
coatings,  such  as  paint,  enamel,  or 
plastic,  or  where  labels  are  printed 
directly  on  the  surface  of  a  packaging, 
a  spectrophotometer  or  other 
instrumentation  must  be  used  to  ensure 
a  proper  match  with  the  color  standards 


in  the  Pantone®  Color  Formula  Guide 
for  colors  prescribed  in  paragraph  (d)(5) 
of  this  section. 

(7)  The  specified  label  color  must 
extend  to  the  edge  of  the  label  in  the 
area  designated  on  each  label,  except  for 
the  CORROSIVE,  RADIOACTIVE 
YELLOW-II,  and  RADIOACTIVE 
YELLOW-III  labels  on  which  the  color 
must  extend  only  to  the  inner  border. 

(8)  Reflective  or  retroreflective 
materials  may  be  used  on  a  label  if  the 
prescribed  colors,  strength  and 
durability  are  maintained. 
Retroreflective  white  and  red  Type  V 
sheeting  conforming, to  ASTM  D  4956- 
95,  Standard  Specification  for 
Retroreflective  Sheeting  for  Traffic 
Control  (incorporated  by  reference;  see 
§  171.7  of  this  subchapter)  may  be  used, 
as  appropriate,  for  red  and  white  colors 
on  a  label. 

*        *        *        *     ,  * 

16.  Section  172.416  would  be  revised 
to  read  as  follows: 

§172.416    POISON  GAS  label. 

(a)  Except  for  size  and  color,  the 
POISON  GAS  label  must  be  as  follows: 
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(b)  In  addition  to  complying  with  upper  diamond  must  be  6.3  mm  (0.25  §  172.429    Poison  Inhalation  Hazard  label. 

§  172.407,  the  background  on  the  Poison  indies)  above  the  horizontal  center  line.  j^j  Except  for  size  and  color,  the 

Gas  label  and  the  symbol  must  be  white.         ^ 7  Section  1 72.429  would  be  revised  POISON  INHALATION  HAZARD  label 

The  background  of  the  upper  diamond  to  read  as  follows:  must  be  as  follows: 
must  be  black  and  the  lower  point  of  the 
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(b)  In  addition  to  complying  with  upper  diamond  must  be  6.3  mm  (0.25  §  172.504    General  placarding 

§  172.407,  the  background  on  the  inches)  above  the  horizontal  center  line,     requirements. 
POISON  INHALATION  HAZARD  label  18.  In  §172.504,  in  paragraph  (e),  the      -* 

and  the  symbol  must  be  white.  The  entry  "6.1"  in  tables  1  and  2,  footnote 

background  of  the  upper  diamond  must  1  to  table  1 ,  and  paragraph  (f)(9)  would 

be  black  and  the  lower  point  of  the  be  revised  to  read  as  follows: 

Table  1 


(e)* 


Category  of  material  (hiazard  class  of  division  number  and 
additional  description,  as  appropriate) 


Placard  name 


Placard  design  sec- 
tion reference 


6.1  (material  poisonous  by  Inhalation  (see  §171.8  of  this    POISON  INHALATION  HAZARD 
subchapter)) 


172.555 


'RADIOACTIVE  placard  also  required  for  exclusive  use  shipments  of  low  specific  activity  material  and  surface  contaminated  objects  trans- 
ported in  accordance  with  §  1 73.427(b)(3)  or  (c)  of  this  subchapter. 
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Table  2 


Category  of  material  (Hazard  ciass  of  diviston  number  and 
additional  description,  as  appropriate) 


Placard  name 


Placard  design  sec- 
tion refererKe 


6.1  (other  than  material  poisonous  by  Inhalation 


POISON 


172.554 


(0*   *   • 

(9)  For  Class  9,  a  CLASS  9  placard  is 
not  required  for  domestic 
transportation,  including  that  portion  of 
international  transportation,  defined  in 
§  171.8  of  this  subchapter,  which  occurs 
within  the  United  States.  However,  a 
bulk  packaging  must  be  marked  with  the 
appropriate  identification  number  on  a 
CLASS  9  placard,  an  orange  panel,  or  a 
white  square-on-point  display 
configuration  as  required  by  subpart  D 
of  this  part. 
***** 

19.  In  §  172.514,  paragraph  (b)  would 
be  revised  to  read  as  follows: 

1172.514    Bulk  packagings. 


(b)  Each  bulk  packaging  that  is 
required  to  be  placarded  when  it 
contains  a  hazardous  material,  must 
remain  placarded  when  it  is  emptied, 
unless  it — 


(1)  Is  sufficiently  cleaned  of  residue 
and  purged  Of  vapors  to  remove  any 
potential  hazard; 

(2)  Is  refllled,  with  a  material 
requiring  different  placards  or  no 
placards,  to  such  an  extent  that  any 
residue  remaining  in  the  packaging  is  no 
longer  hazardous;  or 

(3)  Contains  the  residue  of  a 
hazardous  substance  in  Class  9  in  a 
quantity  less  than  the  reportable 
quantity,  and  conforms  to  §  173.29(b)(1) 
of  this  subchapter. 
***** 

20.  In  §  172.519,  paragraphs  (a)(3)  and 
(d)(3)  would  be  revised  to  read  as 
follows: 

S 1 72.51 9    General  •pecification  for 
placards. 

(a)*  *  • 

(3)  Reflective  or  retroreflective 
materials  may  be  used  on  a  placard  if 
the  prescribed  colors,  strength  and 
durability  are  maintained. 
Retroreflective  white  and  red  Type  V 
sheeting  conforming  to  ASTM  D  4956- 


95,  Standard  Specification  for 
Retroreflective  Sheeting  for  Traffic 
Control  (incorporated  by  reference;  see 
§  171.7  of  this  subchapter)  may  be  used, 
as  appropriate,  for  red  and  white  colors 
on  a  placard. 
***** 

(d)*   *   * 

(3)  Upon  visual  examination,  a  color 
on  a  placard  must  fall  within  the — 

(i)  Color  tolerances  displayed  on  the 
appropriate  Hazardous  Materials  Label 
and  Placard  Color  Tolerance  Chart  (see 
§  172.407(d)(4));  or 

(ii)  The  Pantone®  Color  Formula 
Guide,  as  incorporated  by  reference  in 
§  171.7  of  this  subchapter,  as  specified 
for  colors  in  §  172.407(d)(5). 
***** 

21.  Section  172.540  would  be  revised 
to  read  as  follows: 

§172.540    Poison  GAS  placard. 

(a)  Except  for  size  and  color,  the 
POISON  GAS  placard  must  be  as 
follows: 
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.*♦.. 


INHALATION 
HAZARD 


(b)  In  addition  to  complying  with  point  of  the  upper  diamond  must  be  30  §  172.555    POISON  INHALATION  HAZARD 

§172.519,  the  background  on  the  Poison  nun  (1.2  inches)  above  the  horizontal  placard. 

Gas  placard  and  the  symbol  must  be  center  line.  The  text,  class  number,  and  r  i  c        *  f      •          j      i      .u 

white.  The  background  of  the  upper  inner  border  must  be  black.  ^*^  ^""^^^  ^°^  ^'^^  '^^  ''°^°''  ^^ 


diamond  must  be  black  and  at  least  100  22.  Section  172.555  would  be  revised 

mm  (3.9  inches)  on  each  side.  The  lower    to  read  as  follows: 


POISON  INHALATION  HAZARD 
placarst  be  as  follows: 
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INHALATION 
HAZARD 


(b)  In  addition  to  complying  with 
§  172.519,  the  background  on  the 
POISON  INHALATION  HAZARD 
placard  and  the  symbol  must  be  white. 
The  background  of  the  upper  diamond 
must  be  black  and  at  least  100  mm  (3.9 
inches)  on  each  side.  The  lower  point  of 
the  upper  diamond  must  be  30  mm  (1.2 
inches)  abovethe  horizontal  center  line. 
The  text,  class  number,  and  inner  border 
must  be  black. 

23.  In  §  172.604,  paragraph  (a)(2) 
would  be  revised  to  read  as  follows: 


§  1 72.604    Emergency  response  telephone 
number. 

(a)*   *   * 

(2)  The  number  of  a  person  who  is 
either  knowledgeable  of  the  hazardous 
material  being  shipped  and  has 
comprehensive  emergency  response  and 
incident  mitigation  information  for  that 
material,  or  has  immediate  access  to  a 
person  who  possesses  such  knowledge 
and  information.  A  telephone  number 
that  requires  a  call  back  (such  as  an 
answering  service,  answering  machine, 
or  beeper  device)  does  not  meet  the 


requirements  of  paragraph  (a)  of  this 
section;  and 


PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

24.  The  authority  citation  for  part  173 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  44701;  49 
CFR  1.45,  1.53. 
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25.  In  §  173.9,  paragraph  (e)(1)  would 
be  revised  to  read  as  follows: 

§  1 73.9    Transport  vehicles  or  freight 
containers  containing  lading  which  has 
been  fumigated. 


(e)  *  *  * 

(1)  The  fumigated  lading  is  unloaded; 


or 

* 


26.  In  §  173.29,  the  introductory  text 
at  paragraph  (c)  would  be  revised  and 
paragraph  (h)  would  be  added  to  read  as 
follows: 

§173.29    Empty  packagings. 

***** 

(c)  A  non-bulk  packaging  containing 
only  the  residue  of  a  hazardous  material 
covered  by  Table  2  of  §  172.504  of  this 
subchapter  that  is  not  a  materid 
poisonous  by  inhalation  or  its  residue 


shipped  under  the  subsidiary  placarding 
provisions  of  §  172.505 — 

***** 

(h)  A  package  that  contains  a  residue 
of  a  hazardous  substance.  Class  9,  listed 
in  the  §  172.101  Table,  Appendix  A, 
Table  I,  that  does  not  meet  the 
definition  of  another  hazard  class  and  is 
not  a  hazardous  waste  or  marine 
pollutant,  may  remain  marked,  labeled, 
and/or  placarded  in  the  same  manner  as 
when  it  contained  a  greater  quantity  of 
the  material  even  though  it  no  longer 
meets  the  definition  in  §  171.8  of  this 
subchapter  for  a  hazardous  substance. 

27.  hi  §  173.150,  in  paragraph  {f)(3), 
the  title  of  the  section  and  paragraphs 
(vii)  and  (viii)  would  be  revised  and 
paragraphs  (ix)  and  (x)  would  be  added 
to  read  as  follows: 

§  1 73.1 50    Exceptions  for  Class  3 
(flammable  and  combustible  liquids). 


(f) 


(3)  *    *    * 

(vii)  Packaging  requirements  of 
subpart  B  of  this  part  and.  in  addition, 
non-bulk  packagings  must  conform  with 
requirements  of  §  173.203; 

(viii)  The  requirements  of  §§  173.1, 
173.21,  173.24.  173.24a,  173.24b,  174.1, 
177.804, 177.817, 177.834{j),  and 
177.837(d)  of  this  subchapter; 

(ix)  Emergency  response  information 
requirements  of  subpart  G  of  part  1 72, 
and 

(x)  Training  requirements  of  subpart 
H  of  part  172  of  this  subchapter. 

***** 

Issued  in  Washington,  OC,  on  June  4,  2003, 
under  authority  delegated  in  49  CFR  part 
106. 

Robert  A.  McGuire, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

[FR  Doc.  03-14583  Filed  6-10-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inapectlon 
Service 

[Docket  No.  98-035^] 

Importation  of  PhcUaenopMi*  spp. 
From  Taiwan  In  Growing  Media; 
Availability  of  Environmental 
Assessment  and  Request  for 
Comments 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACmON:  Notice  of  reopening  and 
extension  of  comment  period. 

SUMMARY:  We  are  reopening  and 
extending  the  comment  period  for  an 
environmental  assessment  for  a 
proposal  to  allow  orchids  of  the  genus 
Phalaenopsis  to  be  imported  from 
Taiwan  in  approved  growing  media. 
This  action  will  allow  interested 
persons  additional  time  to  prepare  and 
submit  comments. 

DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  July  9, 
2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  98-035-3, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  98-035-3.  If  you 
use  e-mail,  address  your  comment  to 
mgulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  98-035-3"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  environmental 
assessment  in  our  reading  room.  The 
reading  room  is  located  in  room  1141  of 


the  USDA  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  holidays.  To  be 
sure  someone  is  there  to  hcilp  you, 
please  call  (202)  690-2817  before 
coming. 

APmS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  bttp:// 
www.aphis.usda.gov/ppd/Tad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

William  Thomas,  Import  Specialist, 

Phytosanitary  Issues  Management,  PPQ, 

APHIS,  4700  River  Road  Unit  140. 

Riverdale,  MD  20737-1236;  (301)  734- 

6799. 

SUPPLEMENTARY  INFORMATION: 

Backgreund 

On  September  1,  1998,  we  published 
in  the  Federal  Register  (63  FR  46403- 
46406,  Docket  No.  98-035-1)  a  proposal 
to  amend  the  regulations  in  7  CFR 
319.37-8  to  add  orchids  of  the  genus 
Phalaenopsis  to  the  list  of  plants  that 
may  be  imported  from  all  areas  of  the 
world  in  an  approved  growing  medium 
subject  to  specified  growing,  inspection, 
and  certification  requirements.  We 
accepted  comments  on  our  proposal  for 
a  total  of  90  days,  ending  December  1, 
1998.1 

In  response  to  comments  received  on 
the  proposed  rule,  APHIS  narrowed  the 
application  of  the  rule  to  Phalaenopsis 
spp.  from  Taiwan  only  and  entered  into 
informal  section  7  consultation  with  the 
U.S.  Fish  and  Wildlife  Service  (FWS)  to 
assess  the  potential  effects  of  the 
proposed  action  on  endangered  or 
threatened  species,  as  required  under 
the  Endangered  Species  Act.  On  April  7, 
2003,  FWS  concluded  the  section  7 
consultation  process  by  conciuring  with 
APHIS'S  determination  that  the 
importation  of  Phalaenopsis  spp.  fi°om 
Taiwan  in  growing  media  will  not 
adversely  affect  federally  listed  or 
proposed  endangered  or  threatened 
species  or  their  habitats. 

Upon  receiving  concurrence  from 
FWS,  APHIS  prepared  an  environmental 


<  The  comment  period  on  the  proposed  rule  was 
extended  from  60  to  90  days  in  a  notice  published 
in  the  Fedaral  Register  on  October  29,  1998  (63  FR 
57932). 


assessment  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969,  as  amended  (NEPA)  (42  U.S.C. 
4321  et  seq.),  (2)  regulations  of  the 
Coimcil  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS"  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

On  May  9,  2003,  we  published  in  the 
Federal  Register  (68  FR  24915,  Docket 
No.  98-035-3)  a  notice  announcing  the 
availability  of  the  environmental 
assessment.  In  that  notice,  we  requested 
public  comments  on  the  environmental 
assessment,  which  is  titled  "Proposed 
Rule  for  the  Importation  of  Moth 
Orchids  (Phalaenopsis  spp.)  in  Growing 
Media  From  the  Republic  of  China 
(Taiwan)"  and  dated  April  2003. 

Comments  on  the  environmental 
assessment  were  required  to  be  received 
on  or  before  Jime  9,  2003.  We  are 
reopening  and  extending  the  comment 
period  on  Docket  No.  98-035-3  until 
July  9,  2003.  This  action  will  allow 
interested  persons  additional  time  to 
prepare  and  submit  comments.  We  will 
also  consider  all  comments  received 
between  June  9,  2003  (the  day  after  the 
close  of  the  original  comment  period) 
and  the  date  of  this  notice. 

Please  note  that  on  June  4.  2003,  we 
made  a  correction  to  the  version  of  the 
environmental  assessment  that  had  been 
posted  on  our  website  since  May  9, 
2003.  This  correction  involved 
removing  references  to  a  specific 
dociunent  (U.S.  Department  of 
Agriculture,  Animal  and  Plant  Health 
Inspection  Service,  Policy  Analysis  and 
Development.  2002.  PAD  Response  to 
Public  Continents  on  NPR  in  Docket  98- 
035-1,  8  pp.)  and  replacing  them  with 
references  to  a  personal  commimication. 
This  correction  has  no  substantive 
bearing  on  the  environmental 
assessment,  and  is  reflected  in  the 
version  currently  posted  on  APHIS's 
website. 

The  environmental  assessment  may 
be  viewed  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/es/ 
ppqdocs.html.  You  may  request  paper 
copies  of  the  environmental  assessment 
from  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT.  Please 
refer  to  the  title  of  the  environmental 
assessment  when  requesting  copies.  The 
environmental  assessment  is  also 


Federal  Refflster/Vol.  68,  No.  112 /Wednesday,  June  11,  2003 /Notices 


34899 


available  for  review  in  our  reading  room 
(the  location  and  hours  of  the  reading 
room  are  listed  under  the  heading 
ADDRESSES  at  the  beginning  of  this 
notice). 

Done  in  Washington,  DC,  this  5th  day  of 
June  2003. 

Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

(FR  Doc.  03-14722  Filed  6-10-03;  8:45  am] 

BILUNG  CODE  3410-34-4> 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Generic  Clearance 
To  Conduct  Formative  Research  for 
Development  of  Nutrition  Education 
Materials  and  Related  Tools  for  Food 
and  Nutrition  Service  Population 
Groups 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  invites  the  general  public  and 
other  interested  parties  to  comment  on 
a  proposed  information  collection.  This 
information  collection  will  conduct 
research  in  support  of  FNS'  goal  of 
delivering  science-based  nutrition 
education  to  targeted  audiences.  From 
development  through  testing  of 
materials  and  tools  with  the  target 
audience,  FNS  plans  to  conduct  data 
collections  that  involve  formative 
research  including  focus  groups, 
interviews  (dyad,  triad,  telephone,  etc.), 
siuA^eys  and  web-based  collection  tools. 
DATES:  Written  comments  must  be 
received  on  or  before  August  11,  2003. 
ADDRESSES:  Comments  are  invited  on: 
(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 


Comments  may  be  sent  to  Judy  F. 
Wilson,  Director,  Nutrition  Services 
Staff,  Food  and  Nutrition  Service,  U.S. 
Department  of  Agriculture,  3101  Park 
Center  Drive,  Room  1012,  Alexandria, 
VA  22302.  Comments  may  also  be  faxed 
to  the  attention  of  Judy  F.  Wilson  at 
(703) 305-2576. 

All  written  comments  will  be  open  for 
public  inspection  at  the  office  of  the 
Food  and  Nutrition  Service  during 
regular  business  hours  (8:30  a.m.  to  5 
,    p.m.,  Monday  through  Friday)  at  3101 
Park  Center  Drive,  Alexandria,  Virginia 
22302,  Room  1012. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will  be 
a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Judy  F.  Wilson, 
(703)  305-2585  or  Marion  Hinners, 
(703) 305-2116. 

SUPPLEMENTARY  INFORMATION: 

Title:  Generic  Clearance  to  Conduct 
Formative  Research  for  Development  of 
Nutrition  Education  Materials  and 
Related  Tools  for  FNS  Population 
Groups. 

OMB  Number:  Not  yet  assigned. 

Expiration  Date:  N/A. 

Type  of  Request:  New  collection. 

Abstract:  This  information  collection 
is  based  on  the  Child  Nutrition  Act  of 
1966,  as  amended,  the  National  School 
Limch  Act  of  1966,  as  amended,  the 
Food  Stamp  Act  of  1977,  as  amended, 
the  Agriculture  and  Consumer 
Protection  Act  of  1973,  as  amended,  and 
the  Emergency  Food  Assistance  Act  of 
1983,  as  amended.  This  request  for 
approval  of  information  collection  is 
necessary  to  obtain  input  into  the 
development  of  nutrition  education 
interventions  for  population  groups 
served  by  the  U.S.  Department  of 
Agriculture — Food  and  Nutrition 
Service  (USDA-FNS). 

Diet  has  a  significant  impact  on  the 
health  of  citizens  and  is  linked  to  four 
leading  causes  of  disease,  which  can 
reduce  the  quality  of  life  and  cause 
premature  death.  While  these  diet- 
related  problems  afi'ect  all  Americans, 
they  have  a  greater  impact  on  the 
disadvantaged  populations  reached  by 
many  of  the  FNS  programs.  One  of  FNS' 
goals  includes  improving  the  nutrition 
of  children  and  low-income  families  by 
providing  access  to  program  benefits 
and  nutrition  education.  The  FNS 
programs  include  Child  Nutrition,  Food 
Distribution,  Food  Stamp  and 
Supplemental  Foods  Programs. 

The  basis  of  our  approach  rests  on  the 
philosophies  that  all  health 


communications  and  social  marketing 
activities  must  be  science-based, 
theoretically  grounded,  audience- 
driven,  and  results-oriented.  Secondly, 
consmner-based  health  commimications 
require  a  focus  on  specific  target 
audiences,  encouraging  positive 
behaviors  in  culturally  relevant  ways, 
imique  benefits  and  supports  for 
adopting  the  new  behavior,  insights  into 
the  most  appropriate  time  and  place  to 
deliver  messages,  and  striking  the  right 
tone  to  enhance  attention  and  action  to 
the  message.  Interventions  need  to  be 
crafted  in  such  a  way  that  they  can  be 
delivered  through  different  types  of 
media  and  in  an  array  of  formats  for 
diverse  audiences. 

FNS  initiated  a  nutrition  education 
and  promotion  campaign,  entitled  Eat 
Smart.  Play  Hard.^^^  (the  Campaign]  in 
FY  2000  (OMB  number  0584-0502).  The 
Campaign  is  designed  to  convey 
science-based,  behavior-focused 
nutrition  messages  about  healthy  eating 
and  physical  activity  to  children  eligible 
to  participate  in  FNS  nutrition 
assistance  programs  and  their 
caregivers.  The  messages  are  based  on 
the  2000  Dietary  Guidelines  for 
Americans  (DGAs)  and  the  Food  Guide 
Pyramid.  A  most  recent  approval  was 
granted  for  information  collection  (OMB 
number  0584-0517)  for  four  projects: 
Phase  II  of  Eat  Smart.  Play  Hard.™. 
Campaign  Web  Site  Development, 
Cultural  Adaptation  of  Campaign 
Materials  for  Hispanic  Audiences  and 
Dietary  Guidelines  Low-Literacy 
Materials  Development.  Future  projects 
will  support  the  Eat  Smart.  Play  Hard.^w 
Campaign,  which  has  been  designated 
as  a  specific  administration  action  in  the 
President's  Healthier  US  initiative. 
Fundamental  to  FNS'  success  in 
delivering  science-based  nutrition  ■ 
messages  and  reaching  diverse  and  low 
literacy  segments  of  the  population  is 
obtaining  qualitative  feedback  from  key 
components  of  the  target  audience  on 
the  communication  strategies  and 
interventions  that  will  be  developed. 
This  formative  research  is  essential  to 
advancing  Eat  Smart.  Play  Hard.^^  as 
well  as  other  FNS  nutrition  education 
efforts.  Formative  input  and  testing 
activities  described  will  help  in  the 
development  of  more  effective  tools  and 
communication  strategies.  Collection  of 
this  information  will  increase  FNS' 
ability  to  formulate  nutrition  education 
interventions  that  resonate  with  the 
tai;get  population  of  low-income 
American  families,  who  have  the 
highest  need  and  can  derive  the  most 
benefit. 

Formative  research  methods  and 
information  collection  will  include 
focus  groups,  interviews  (dyad,  triad, 
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telephone,  etc.),  surveys  and  web-based 
information  gathering  tools.  The  data 
obtained  will  provide  input  regarding 
the  potential  use  of  materials  and 
products  during  both  the  developmental 
and  testing  stages.  In  order  to  determine 
future  nutrition  education  needs,  tools 
and  dissemination  strategies,  key 
informant  interviews  will  be  conducted. 
This  task  involves  collecting  a  diverse 
array  of  information  from  a  variety  of 
groups  including:  Perspectives  from 
people  familiar  with  the  target 
audiences;  the  objectives  of  nutrition 
education  interventions  and  projects; 
program  constraints  at  State  and  local 
levels;  and  related  issues.  Expert 
opinions  from  program  constituencies, 
researchers,  and  practitioners  will  be 
collected  through  interviews,  siu^eys 
and  other  methods.  FNS  will  also 
collect  information  regarding  effective 
nutrition  education  initiatives  being 
implemented  by  State  agencies  that 
administer  nutrition  assistance 
programs  to  address  critical  nutrition 
issues. 

Findings  from  all  data  collection  will 
be  included  in  summary  reports 
submitted  to  USDA-FNS.  The  reports 
will  describe  the  data  collection 
methods,  findings,  conclusions, 
implications,  and  recommendations  for 
the  development  and  effective 
dissemination  of  nutrition  education 
materials  and  related  tools  for  FNS 
population  groups.  There  will  be  no 
specific  quantitative  analysis  of  data.  No 
attempt  will  be  made  to  generalize  the 
findings  to  be  nationally  representative 
or  statistically  valid. 

Respondents:  Recipients  and  those 
persons  eligible  for  FNS  nutrition 
assistance  programs,  State  and  local 
staff  administering  FNS  programs,  FNS 
stakeholders  and  consumers,  and  other 
interested  parties. 

Estimated  Number  of  Respondents: 
14,500. 

Focus  Group  Screeners — 2800 
Interview  Screeners/ Surveys — 1000 
Focus  Groups — 1100 
Intercept  Interviews — 500 
E>yad/Triad  Interviews — 100 
Telephone  Interviews — 1000 
Confidentiality  Agreement — 7000 
Survey  Instruments — 500 
Web-based  Collections — 500 

Number  of  Responses  per 
Respondent:  One. 

Estimated  Time  per  Response: 
Focus  Group  Screeners-^10  minutes 
Interview  Screeners/Surveys — 10 

minutes 
Focus  Groups — 120  minutes 
Intercept  Interviews — 30  minutes 
Dyad/Triad  Interviews — 60  minutes 
Telephone  Interviews — 15  minutes 


Confidentiality  Agreement — 10  minutes 
Survey  Instruments — 30  minutes 
Web-based  Collections — 30  minutes 

Estimated  Total  Annual  Burden  on 
Respondents: 

Focus  Group  Screeners — 28,000  minutes 
Interview  Screeners/Surveys — 10,000 

minutes 
Focus  Groups — 132,000  minutes 
Intercept  Interviews — 15,000  minutes 
Dyad/Triad  Interviews — 6,000  minutes 
Telephone  Interviews — 15,000  minutes 
Confidentiality  Agreement— 70.000 

minutes 
Survey  Instruments — 15,000  minutes 
Web-based  Collections'— 15,000  minutes 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  14,500  respondents  with  a  total 
estimated  burden  of  306,000  minutes  or 
5,100  hours. 

Dated:  June  2,  2003. 
Roberto  Salazar, 

Administrator,  Food  and  Nutrition  Service. 
[FR  Doc.  03-14692  Filed  6-10-03;  8:45  am) 
BILUNO  CODE  3410-30-P 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Doctot  No.  03-021 N] 

National  Advisory  Committee  on  Meat 
and  Poultry  Inspection 

AGENCY:  Food  Safety  and  Inspection 

Service,  USDA. 

action:  Notice  of  public  meeting. 

summary:  The  National  Advisory 
Committee  on  Meat  and  Poultry 
Inspection  (NACMPI)  will  hold  a  public 
meeting  on  Jime  23-24,  2003,  to  review 
and  discuss  the  following  issues:  Impact 
of  Bio-security  Issues  on  Industry; 
Delivery  of  Training;  and  State  Review 
Methods.  Three  subcommittees  of  the 
full  committee  will  also  meet  on  June 
23,  2003,  to  work  on  the  issues 
discussed  during  the  full  Committee  , 
session. 

dates:  The  full  Committee  will  hold  a 
public  meeting  on  Monday,  June  23  and 
Tuesday,  June  24.  2003,  from  8:30  a.m. 
to  5  p.m.  Subcommittees  will  hold  open 
meetings  on  Monday,  June  23,  2003, 
from  7  p.m.  to  9  p.m. 
ADDRESSES:  All  Committee  meetings 
will  take  place  at  the  Hilton  Alexandria 
Old  Town.  1767  King  Sti-eet, 
Alexandria.  VA;  telephone  (703)  837- 
0440.  The  full  Committee  will  meet  on 
June  23-24,  2003.  A  meeting  agenda  is 
available  on  the  Internet  at  http:// 
www.fsis.  usda.gov/OPPDE/nacmpi, 
which  is  a  sub-web  page  of  the  FSIS 


home  page  at  http://www.fsis.usda.gov. 
Submit  one  original  and  two  copies  of 
written  comments  to  the  FSIS  Docket 
Room,  reference  docket  03-021N,  U.S. 
E)epartment  of  Agriculture,  Food  Safety 
and  Inspection  Service,  Room  102 
Cotton  Annex,  300  12th  Street,  SW., 
Washington,  DC  20250-3700. 
Comments  may  also  be  sent  by  facsimile 
(202)  205-0381.  The  comments  and  the 
official  transcript  of  the  meeting,  when 
they  become  available,  will  be  kept  in 
the  FSIS  Docket  Room  at  the  address 
provided  above.  All  Comments  received 
in  response  to  this  notice  will  be 
considered  part  of  the  public  record  and 
will  be  available  for  reviewing  in  the 
FSIS  Docket  Room  between  8:30  a.m. 
and  4:30  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Tynan  for  technical  information 
at  (202)  720-2982  or  e-mail 
robert.tynan@fsis.usda.gov  and  Sonya  L. 
West  for  meeting  information  at  (202) 
720-2561.  FAX  (202)  205-0157,  or  e- 
mail  sonya.west@fsis.usda.gov.  Persons 
requiring  a  sign  language  interpreter  or 
other  special  accommodations  should 
notify  Ms.  West  no  later  than  June  13, 
2003,  at  the  above  niunbers  or  by  e-mail. 
Information  is  also  available  on  the 
Internet  at  http://www.fsis.usda.gov/ 
OPPDE/nacmpi. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  15,  2003,  the  Secretary  of 
Agriculture  renewed  the  charter  for  the 
NACMPl.  The  Committee  provides 
advice  and  recommendations  to  the 
Secretary  of  Agriculture  pertaining  to 
the  Federal  and  State  meat  and  poultry 
inspection  programs  piusuant  to 
sections  301  (a)(4),  7(c).  24,  205, 
301(a)(3),  and  301(c)  of  the  Federal  Meat 
Inspection  Act  and  sections  5(a)(3), 
5(a)(4),  5(c),  8(b),  and  11(e)  of  the 
Poultry  Products  Inspection  Act.  The 
Administrator  of  FSIS  is  the  chairperson 
of  the  Committee.  Membership  of  the 
Committee  is  drawn  from 
representatives  of  consumer  groups; 
producers,  processors,  and  marketers 
from  the  meat  and  poultry  industry; 
State  government  officials;  and 
academia.  The  current  members  of  the 
NACMPI  are:  Ms.  Deanna  Baldwin, 
Maryland  Department  of  Agriculture; 
Dr.  Gladys  Bayse,  Spelman  College;  Dr. 
David  Carpenter,  Southern  Illinois 
University;  Ms.  Charlotte  Christin, 
Center  for  Stience  in  the  Public  Interest; 
Dr.  James  Denton,  University  of 
Arkansas;  Dr.  Kevin  Elfering,  Minnesota 
Department  of  Agriculture;  Ms.  Semdra 
Eskin,  American  Association  of  Retired 
Persons;  Mr.  Michael  Govro,  Oregon 
Department  of  Agriculture;  Dr.  Joseph 
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Harris,  Southwest  Meat  Association;  Dr. 
Jill  HoUingsworth,  Food  Health;  Dr. 
Alice  Johnson,  National  Tiukey 
Federation;  Mr.  Michael  Kowalcyk,  Safe 
Tables  Our  Priority;  Dr.  Irene  Leech, 
Virginia  Citizens  Consumer  Council; 
Mr.  Charles  Link.  Cargill  Meat 
Solutions;  Dr.  Catherine  Logue,  North 
Dakota  State  University;  and  Mr.  Mark 
Schad,  Schad  Meats. 

The  Committee  has  three 
subcommittees  to  deliberate  on  specific 
issues  and  make  recommendations  to 
the  whole  Committee. 

All  interested  parties  are  welcome  to 
attend  the  meetings  and  to  submit 
written  comments  and  suggestions 
concerning  issues  the  Committee  will 
review  and  discuss. 

Members  of  the  public  will  be 
required  to  register  before  entering  the 
meeting. 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice,  FSIS  will  annoimce  it  and 
make  copies  of  this  Federal  Register 
publication  available  through  the  FSIS 
Constituent  Update.  FSIS  provides  a 
weekly  Constituent  Update,  which  is 
communicated  via  Listserv,  a  fi-ee  e-mail 
Subscription  service.  In  addition,  the 
update  is  used  to  provide  information 
regarding  FSIS  policies,  procedures, 
regulations.  Federal  Register  notices. 
FSIS  public  meetings,  recalls,  and  any 
other  types  of  information  that  could 
affect  or  would  be  of  interest  to  our 
constituents/stakeholders.  The 
constituent  Listserv  consists  of  industry, 
trade,  and  farm  groups,  consumer 
interest  groups,  allied  health 
professionals,  scientific  professionals, 
and  other  individuals  that  have 
requested  to  be  included.  Through  the 
Listserv  and  Web  page,  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience. 

For  more  information  contact  the 
Congressional  and  Public  Affairs  Office, 
at  (202)  720-9113.  To  be  added  to  the 
bee  e-mail  subscription  service 
(Listserv)  go  to  the  ."Constituent 
Update"  page  on  the  Internet  at  http:// 
www.fsis.  usda.gov/oa/update/ 
update.htm. 

Click  on  the  "Subscribe  to  the 
Constituent  Update  Listserv"  link,  then 
fill  out  and  submit  the  form. 

Done  in  Washington,  DC,  on:  June  6,  2003. 
Garry  L.  McKee, 
AdministratOT.  ' 

[FR  Doc.  03-14724  Filed  6-10-03;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Information  Collection;  Land 
Exchanges 

agency:  Forest  Service,  USDA. 
ACTION:  Notice;  request  for  comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
Forest  Service  is  seeking  comments 
from  all  interested  individuals  and 
organizations  on  the  renewal,  without 
change,  of  a  previously  approved 
information  collection.  This  information 
collection  will  provide  the  Forest 
Service  with  the  necessary  information 
needed  to  complete  an  Agreement  to 
Initiate  and  an  Exchange  Agreement. 
The  Agreement  to  Initiate  is  a  written, 
nonbinding  statement,  by  both  the  non- 
Federal  party  and  the  Forest  Service,  of 
their  present  intent  to  initiate  and 
pursue  a  land  exchange.  The  legally 
binding  Exchange  Agreement 
dociunents  the  conditions  that  must  be 
met  to  complete  the  land  exchange. 
Forest  Service  persoimel  collect  the 
information  from  non-Federal  land 
exchange  parties  to  complete  the 
Agreement  to  Initiate  and  the  Exchange 
Agreement. 

DATES:  Comments  must  be  received  in 
writing  on  or  before  August  11,  2003. 
ADDRESSES:  All  comments  should  be 
addressed  to  Jack  L.  Craven,  Director, 
Lands  Staff,  Mail  Stop  1124,  Forest 
Service.  USDA,  P.O.  Box  96090, 
Washington,  DC  20090-1124  or  e-mail: 
Jandexchange@fs.fed.  us. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cjmthia  Swanson,  Lands  Specialist,  at 
(202)  205-1248  or  Kathleen  L.  Dolge, 
Realty  Specialist,  at  (202)  205-1248. 
SUPPLEMENTARY  INFORMATION: 

Background 

Land  exchanges  are  discretionary, 
voluntary,  real  estate  transactions 
between  the  Secretary  of,  Agriculture, 
acting  by  and  through  the  Forest 
Service,  and  a  non-Federal  exchange  ■ 
party.  Land  exchanges  can  be  initiated 
by  any  non-Federal  party  including  a 
landowner,  an  agent  of  a  landowner,  a 
third  party,  or  a  non-Federal  public 
agency. 

Each  land  exchange  requires 
preparation  of  an  Agreement  to  Initiate 
in  accordance  with  Title  36,  Code  of 
Federal  Regulations  (CFR),  section 
254.4.  This  dociunent  specifies  the 
preliminary  and  non-binding  intentions 
of  the  non-Federal  land  exchange  party 
and  of  the  Forest  Service  in  pursuing  a 
land  exchange.  The  Agreement  to 
Initiate  can  contain  such  information  as 


the  description  of  properties  being 
considered  in  the  land  exchange,  an  " 
implementation  schedule  of  action 
items,  identification  of  the  party 
responsible  for  each  action  item,  as  well 
as  target  dates  for  completion  of  each 
action  item. 

As  the  exchange  proposal  develops, 
the  Forest  Service  and  the  non-Federal 
land  exchange  party  may  enter  into  a 
binding  Exchange  Agreement  pvusuant 
to  36  CFR  254.14.  The  Exchange 
Agreement  documents  the  conditions, 
which  must  be  met  to  complete  the 
exchange  and  can  contain  such 
information  as  identification  of  the 
parties,  description  of  the  lands  and 
interests  to  be  exchanged,  identification 
of  all  reserved  and  outstanding  interests, 
and  all  other  terms  and  conditions 
necessary  to  complete  an  exchange. 

The  Forest  Service  collects  the 
information  from  the  non-Federal  party 
in  order  to  complete  the  Agreement  to 
.  Initiate  and  the  Exchange  Agreement. 
Data  from  this  information  collection 
can  be  unique  to  each  land  exchange 
and  is  not  available  from  other  sources. 

Description  of  Information  Collection 

1.  r/t/e;  Agreement  to  Initiate. 

OMB  Number:  0596-0105. 

Expiration  Date  of  Approval:  June  30, 
2003. 

Type  of  Request:  Extension  of  a 
previously  approved  information        , 
collection. 

Abstract:  The  Agreement  to  Initiate 
contains  such  information  as  the 
description  of  the  properties  being 
considered  in  the  land  exchange,  an 
implementation  schedule  of  action 
items,  identification  of  the  party 
responsible  for  each  action  item,  as  well 
as  target  dates  for  completion  of  each 
action  item.  The  information  is 
collected  by  Forest  Service  persoimel  By 
phone  or  meeting  with  the  exchange 
party  and  is  used  to  complete  the 
Agreement  to  Initiate. 

Estimate  of  Burden:  1  hour. 

Type  of  Respondents:  Non-Federal 
land  exchai^e  party. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Number  of  Responses  per 
Respondent:  1 . 

Estimated  Total  Annual  Burden  on  • 
Respondents:  100  hours. 

Data  from  this  information  collection 
is  used  to  facilitate  a  mutually  beneficial  " 
land  exchange  between  the  Forest 
Service  and  a  non-Federal  party  and  is 
not  available  from  other  sources. 

Description  of  Information  Collection 

2.  Title:  Exchange  Agreement 
OMB  Number:  0596-0105. 
Expiration  Date  of  Approval:  June  30, 
2003. 
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Type  of  Request:  Extension  of  a 
previously  approved  information 
collection. 

Abstract:  The  Exchange  Agreement 
contains  such  information  as  the 
identification  of  the  parties,  description 
of  the  lands  and  interests  to  be 
exchanged,  identification  of  all  reserved 
and  outstanding  interests.  This 
information  is  collected  by  Forest 
Service  personnel  by  phone  or  meeting 
with  the  exchange  party  and  used  to 
complete  the  Exchange  Agreement. 

Estimate  of  Burden:  1  hour. 

Tvpe  of  Respondents:  non-Federal 
land  exchange  partners. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  100  hours. 

Data  from  this  information  collection 
is  used  to  facilitate  a  mutually  beneficial 
land  exchange  between  the  Forest 
Service  and  a  non-Federal  party  and  is 
not  available  from  other  sources. 

Comment  Is  Invited 

The  agency  invites  comments  on  the 
following:  (a)  The  necessity  of  the 
proposed  collection  of  information  for 
the  stated  purposes  ahd  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  or 
scientific  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  coHection 
techniques  or  other  forms  of  information 
technology. 

Use  of  Comment . 

All  comments  received  in  response  to 
this  notice,  including  name  and  address 
when  provided,  will  become  a  matter  of 
public  record.  Comments  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
approval. 

Dated:  )une  3.  2003. 
Gloria  Manning. 

Associate  Deputy  Chief.  National  Forest 
System. 

|FR  Doc.  03-14627  Filed  6-10-03;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Medicine  Bow-Routt  National  Forests 
and  Thunder  Basin  National  Grassland 
Carbon  County,  WY,  Blackhall- 
McAnulty  Timber  Sale,  Prescribed 
Burn  and  Travel  Management 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  The  Forest  Service  will 
prepare  and  Environmental  Impact 
Statement  (EIS)  to  analyze  and  disclose 
the  envirorunental  effects  of  a  site- 
specific  proposal  to  reduce  the  spread  of 
dwarf  mistletoe  and  mountain  pine 
beetle  in  area  lodgepole  pine  stands, 
increase  patch  size  of  forested  areas  that 
have  had  past  harvest,  improve 
resiliency  and  reduce  susceptibility  to 
future  disease  and  insect  attack,  salvage 
fire  damaged  trees,  and  promote  and 
maintain  area  aspen  and  ponderosa  pine 
stands  within  the  BlackhallMcAnulty 
Analysis  Area  of  the  Brush  Creek/ 
Hayden  Ranger  District  of  the  Medicine 
Bow-Routt  National  Forests  within 
Carbon  County,  Wyoming,  using  a 
combination  of  clearcutting  and  partial 
harvest  treatments. 

The  proposal  also  includes: 
prescribed  fire  to  improve  forage  for  big 
game  and  livestock,  boimdary 
treatments  to  reduce  hazardous  fuels  on 
National  Forest  adjacent  to  private  land, 
watershed  restoration  projects, 
improvement  of  the  Big  Creek 
Trailhead,  and  travel  management 
within  this  portion  of  the  Sierra  Madre 
Range. 

DATES:  The  draft  environmental  impact 
statement  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  available  for  public  review 
during  August  2003.  At  that  time,  the 
EPA  will  publish  a  Notice  of 
Availability  (NOA)  of  the  draft  EIA  in 
the  Federal  Register.  The  comment 
period  on  the  draft  EIS  will  be  for  a 
period  of  not  less  than  45  days  from  the 
date  the  EPA  publishes  the  NOA  in  the 
Federal  Register.  It  is  important  that 
those  interested  in  the  management  of 
this  area  comment  at  that  time. 

The  final  EIS  is  expected  to  be 
available  in  November  2003.  In  the  final 
EIS,  the  Forest  Service  will  respond  to 
any  comments  received  during  the 
public  comment  period  that  pertain  to 
the  environmental  analysis.  Those 
comments  and  the  Forest  Service 
responses  will  be  disclosed  and 
discussed  in  the  final  EIS  and  will  be 
considered  when  the  final  decision 
about  this  proposal  is  made. 


ADDRESSES:  Send  written  comments  to 
Terry  DeLay,  Brush  Creek/Hayden 
Ranger  District,  PO  Box  249,  Saratoga, 
WY  82331.  Electronic  Mail  (e-mail)  may 
be  sent  to  tdelay@fs.fed.us  and  FAX  may 
be  sent  to  (307)  326-5250.  Telephone; 
(307) 326-2518. 

FOR  FURTHER  INFORMATION  CONTACT:  Mail 
correspondence  to  Terry  DeLay,  Brush 
Creek/Hayden  Ranger  District,  PO  Box 
249,  Saratoga,  WY  82331.  (telephone 
(307)  326-2518),  or  Scott  Armentrout, 
District  Ranger,  Brush  Creek-Hayden 
Ranger  District,  PO  Box  249,  Saratoga, 
WY  82331.  (telephone  (307)  326-5250). 
Electronic  mail  (e-mail)  may  be  sent  to 
tdelay@fs.fed.us  and  FAX  may  be  sent  to 
(307) 326-5250. 
SUPPLEMENTARY  INFORMATION: 

Purpose  and  Need  for  Action 

The  purpose  of  this  project  is  to 
improve  the  health  and  resiliency  of 
area  forests  to  reduce  the  current 
outbreak  of  mountain  pine  beetle  and  to 
decrease  their  susceptibility  to  insects 
and  disease,  maintain  and  restore  aspen 
and  ponderosa  pine  to  its  historic 
prominence,  improve  wildlife  habitat 
capability,  minimize  human-caused  soil 
erosion,  reduce  non-native  cheatgrass  in 
the  area,  and  treat  vegetation  along 
portions  of  the  Forest  boundary  to 
reduce  the  wildfire  hazard  to  adjacent 
private  land  and  structures. 

Proposed  Action 

The  proposed  action  includes 
commercial  timber  sales,  mountain  pine 
beetle  treatments,  prescribed  fire, 
hazardous  fuels  reduction  adjacent  to 
private  land,  precommercial  thinning, 
travel  management,  trailhead 
improvement,  and  watershed 
restoration. 

Possible  Alternatives 

1.  No  action 

2.  Proposed  Action  with  less  road 
decommissioning 

3.  No  clearcutting 

4.  Watershed  restoration  only 

Background  Information 

The  Blackhall-McAnulty  Analysis 
combines  projects  that  were  previously 
identified  on  the  Schedule  of  Proposed 
Actions:  The  Blackball  Timber  Sale,  the 
McAnulty/Beaver  Creek  Timber  Sale, 
the  McAnulty  2  Fuels  Management 
project,  and  the  Sierra  Madre  Travel 
Management  Analysis.  Comments 
submitted  in  response  to  any  of  these 
projects  previously  will  be  considered 
as  part  of  this  analysis. 

Responsible  Official 

Mary  Peterson,  Forest  Supervisor, 
USDA  Forest  Service.  Medicine  Bow- 
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Routt  National  Forest,  2468  Jackson 
Street,  Laramie,  Wyoming  82070,  is  the 
official  responsible  for  making  the 
decision  on  this  action.  She  will 
document  her  decision  and  rationale  in 
a  Record  of  Decision. 

Nature  of  Decision  To  Be  Made 

The  Responsible  Official  will  consider 
the  results  of  the  analysis  and  its 
findings  and  then  document  the  final 
decision  in  a  Record  of  Decision  (ROD). 
The  decision  will  include  a 
determination  whether  or  not  to 
implement  the  proposed  action  or 
another  alternative. 

Scoping  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  an  early  and  open 
process  for  determining  the  scope  of 
issues  to  be  addressed  and  for 
identifying  the  significant  issues  related 
to  the  proposed  action. 

The  Forest  Service  is  soliciting 
comments  during  the  scoping  phase  of 
the  environmental  analysis  process  from 
Federal,  State  and  local  agencies,  Indian 
Tribes,  and  organizations  and 
individuals  who  may  be  interested  or 
affected  by  the  decision.  The  analysis 
process  will  include: 

1.  Identification  of  the  issues  to  be 
addressed. 

2.  Identification  of  the  issues  to  be 
analyzed  in  detail. 

3.  Elimination  of  non-significant 
issues,  issues  addressed  by  previous 
environmental  analyses,  and  issues  not 
within  the  scope  of  this  decision. 

Public  Involvement 

Public  scoping  describing  the 
Blackhall-McAnulty  Timber  Sale, 
Prescribed  Bum  and  Travel 
Management  was  initiated  on  April  10, 
2003.  Comments  from  scoping  efforts 
will  be  reviewed  to  identify  potential 
issues  from  this  analysis.  While 
comments  are  welcome  at  any  time, 
comments  received  within  30  days  of 
the  publication  of  this  notice  in  the 
Federal  Register  will  be  most  nseful  for 
the  identification  of  issues  and  the 
analysis  of  alternatives.  As  previously 
mentioned,  comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
tdelay@fs.fed.  us. 

Written  comments  may  be  mailed  to 
the  Brush  Creek/Hayden  Ranger  District, 
P.O.  Box  249,  Saratoga,  WY  82331, 
Attention:  Terry  DeLay.  Please  reference 
the  Blackhall-McAnulty  Timber  Sale, 
Prescribed  Bum  and  Travel 
Management  on  the  subject  line.  The 
name  and  mailing  address  of  the 
commenter  should  be  provided  with 
their  comments  so  that  futiu« 
documents  pertaining  to  this 


environmental  analysis  and  the  decision 
can  be  provided  to  interested  parties. 

Preliminary  Issues 

The  following  potential  issues  and 
concerns  were  identified  through 
previous  internal  and  external  scoping: 
(1)  Clearcutting,  (2)  cumulative  effects/ 
habitat  and  wildlife  diversity/ 
fragmentation,  (3)  forest  insects  and 
diseases,  and  (4)  watershed  restoration/ 
travel  management. 

Release  of  Names 

Comments  received  m  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  Proposed  Action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  parts  215  or  217.  Additionally, 
pursuant  to  7  CFR  1.27(d),  any  person 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that, 
under  the  FOIA,  confidentiality  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
■  the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  retuim  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  ten  (10)  davs. 

Early  Notice  of  Importance  of  Public 
Participation  in  Subsequent 
Environmental  Review:  A  draft 
environmental  impact  statement  will  be 
prepared  for  comment.  The  conunent 
period  on  the  draft  environmental 
impact  statement  will  be  45  days  from 
the  date  the  Environmental  Protection 
Action  publishes  the  notices  of 
availability  in  the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  during  the  draft  environmental 


impact  statement  stage,  but  are  not 
raised  iintil  after  completion  of  the  final 
environmental  impact  statement,  may 
be  waived  or  dismissed  by  the  courts. 
CityofAngoon  v.  Model,  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334,  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
•  day  comment  period  so  that  substantive 
■  comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 
To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  related  to  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
conunents  refer  to  specific  pages  or 
chapters  of  the  draft  document. 
Comments  may  also  address  the 
adequacy'of  the  draft  ehvironmental 
impact  statement  or  the  merits  of  the 
alternatives  displayed  in  the  document. 
Reviewers  should  refer  to  the  Council 
on  Environmental  Quality  Regulations 
at  40  CFR  1503.3  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  for  addressing 
these  points. 

Dated:  June  4,  2003. 
Mary  H.  Peterson. 

Forest  Supenisor. 

fPR  Doc.  03-14672  Filed  6-10-03;  8:45  am]     - 

BILLING  COOE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Lake  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Lake  County  Resource 
Advisory  Committee  (RAC)  will  hold  a 
meeting. 

DATES:  The  meeting  will  be  held  on  July 
10,  2003,  from  3  p.m.  to  5  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Lake  County  Board  of  Supervisor's 
Chambers  at  255  North  Forbes  Street, 
Lakeport.    ■ 

FOR  FURTHER  INFORMATION  CONTACT: 
Debbie  Mcintosh,  Committee 
Coordinator,  USDA,  Mendocino 
National  Forest,  Upper  Lake  Ranger   • 
district,  10025  Elk  Mountain  Road, 
Upper  Lake,  CA  95485.  (707)  275-2361: 
e-mail  dmcintosh@fs.fed. us. 
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SUPPLEMENTARY  INFORMATION:  Agenda 
items  to  be  covered  include:  (1)  Roll 
Call/Establish  Quorum;  (2)  Review  and 
Approval  of  the  Minutes  of  the  March 
20,  2003  Meeting;  (3)  Finalize  business 
for  2002;  (4)  Wrap  up  Discussion  on 
Lake/Mendocino  RAC;  (5)  Soda  Creek 
Stream  Condition  Improvement 
Discussion;  (6)  Title  II  funds  available 
for  Projects  for  2003;  (7)  Recommend 
Projects  for  2003;  (8)  Discuss  Project 
Cost  Accounting  USFS/County  of  Lake; 
and  (9)  Pubic  Comment  period.  The 
meeting  is  open  to  the  public.  Public 
input  opportunity  Will  be  provided  and 
individuals  will  have  the  opportunity  to 
address  the  Committee  at  that  time. 

Dated:  June  4,  2003. 
Blaine  P.  Baker, 
Designated  Federal  Officer. 
|FR  Doc.  0.3-14783  Filed  6-10-03;  8:45  ami 
BILLING  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Information  Collection  Activity; 
Comment  Request 

agency:  Rural  Utilities  Service,  USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35,  as  amended),  the 
Rural  Utilities  Service  (RUS)  invites 
comments  on  this  information 
collection  for  which  RUS  intends  to 
request  approval  from  the  Office  of 
Management  and  Budget  (0MB). 

DATES:  Comments  on  this  notice  must  be 
received  by  August  11,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  F. 
Lamont  Heppe,  Jr.,  Director,  Program 
Development  and  Regulatory  Analysis, 
Rural  Utilities  Service,  1400 
Independence  Ave.,  SW.,  STOP  1522, 
Room  4036  South  Building, 
Washington,  DC  20250-1522. 
Telephone:  (202)  720-9550.  FAX:  (202) 
720-4120. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget's  (OMB) 
regulation  (5  CFR  1320)  implementing 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13)  requires 
that  interested  members  of  the  public 
and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  This  notice 
identifies  an  information  collection  that 
RUS  is  submitting  to  OMB  for 
extension. 


Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
F.  Lamont  Heppe,  Jr.,  Director,  Program 
Development  and  Regulatory  Analysis, 
Rural  Utilities  Service,  U.S.  Department 
of  Agriculture,  STOP  1522,  1400 
Independence  Ave.,  SW.,  Washington, 
DC  20250-1522.  FAX:  (202)  720-^120. 

Title:  Preloan  Procedures  emd 
Requirements  for  Telecommunications 
Program. 

OMB  Control  Number:  0572-0079. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  This  program  is  necessary  in 
order  for  the  Rural  Utilities  Service 
(RUS)  to  determine  an  applicant's 
eligibility  to  borrow  from  RUS  under  the 
terms  of  the  RE  Act.  This  information  is 
also  used  by  RUS  to  determine  that  the 
Government's  security  for  loans  made 
by  RUS  is  reasonable,  adequate  and  that 
the  loans  will  be  repaid  within  the  time 
agreed. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  9.17  hours  per 
response. 

Respondents:  Business  or  other  for- 
profit;  not-for-profit  organizations. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Number  of  Responses  per 
Respondent:  8.12. 

Estimated  Total  Annual  Burden  on 
Respondents:  3,721. 

Copies  of  this  information  collection 
can  be  obtained  from  MaryPat  Daskal, 
Program  Development  and  Regulatory 
Analysis,  at  (202)  720-7853.  FAX:  (202) 
720-4120. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 


Dated:  June  5.  2003. 
Roberta  D.  Purcell, 

Acting  Administrator,  Rural  Utilities  Service. 
(PR  Doc.  03-14720  Filed  6-10-03;  8:45  am] 

BILUNG  CODE  3410-t5-P 

DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Lawrence  County  Generation  Plaht; 
Notice  Of  Finding  of  No  Significant 
Impact 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  of  finding  of  no 
significant  impact. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS), 
pursuant  to  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  the 
Council  on  Environmental  Quality 
regulations  (40  CFR  Parts  1500-1508). 
and  7  CFR  Part  1794,  Environmental 
Policies  and  Procedures,  has  made  a 
finding  of  no  significcmt  impact  (FONSI) 
with  respect  to  a  project  proposed  by 
Hoosier  Energy  Rural  Electric 
Cooperative,  Inc.,  (Hoosier  Energy) 
located  in  Bloomington,  Indiana,  and 
Wabash  Valley  Power  Association,  Inc. 
(Wabash  Valley),  located  in 
Indianapolis,  Indiana.  The  proposed 
project  will  have  six  units  of  natural  gas 
fired  simple-cycle  combustion  turbines 
of  43  megawatts  (MW)  each  for  a  total 
of  258  MW.  The  proposed  plant  will  be 
located  in  Lawrence  County,  Indiana. 
Wabash  Valley  applied  for  assistance 
from  RUS  to  finance  the  construction  of 
the  proposed  project. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nurul  Islam,  Environmental  Protection 
Specialist,  RUS^  Engineering  and 
Environmental  Staff,  Stop  1571, 1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-1571,  telephone: 
(202)  720-1414,  or  e-mail: 
nislam@rus.usda.gov.  Information  is 
also  available  from  Ms.  Sheila  M. 
Wheeler,  Burns  &  McDonnell 
Engineering  Company.  Inc.,  9400  Wcud 
Parkway,  Kansas  City,  Missouri  64114, 
telephone:  (816)  822-3250,  or  e-mail: 
swheele@bumsmcd.com. 

SUPPLEMENTARY  INFORMATION:  Rural 
Utilities  Service,  in  accordance  7  CFR 
1794.42,  published  a  notice  of 
availability  of  the  environmental 
assessment  (EA)  for  the  proposed 
project  and  solicited  public  comments. 
Hoosier  Energy  and  Wabash  Valley  also 
published  notices  of  availability  of  the 
EA  in  local  newspapers  seeking 
comments  on  the  proposed  project. 
Notices  were  published  twice  in  the 
Bedford  Times  Mail  and  Mitchell 
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Tribune,  a  daily  and  weekly  newspaper, 
respectively. 

Agencies  that  reviewed  and  provided 
comments  on  the  EA  are  (1)  Indiana 
Department  of  Environmental 
Management  (IDEM);  (2)  U.S. 
Environmental  Protection  Agency 
(EPA);  (3)  Hoosier  National  Forest 
(National  Forest),  U.S.  Department  of 
Agriculture;  (4)  U.S.  Army  Corps  of 
Engineers  (COE),  Louisville  District,  and 
(5)  Indiana  Department  of  Natural 
Resources,  Division  of  Historic 
Preservation  &  Archaeology. 
Appropriate  responses  to  the  above 
agency  comments  are  presented  in  the 
FONSI  statement  prepared  for  the 
project.  Environmental  coordination 
will  continue  with  IDEM  and  other 
agencies  as  appropriate  on  various 
environmental  issues  during  planning 
and  construction  of  the  project.  Hoosier 
Energy  and  Wabash  Valley  have  already 
secured  or  will  secure  the  following 
approval  or  permits  prior  to  initiation  of 
construction  of  the  project  as  needed: 
(1)  A  storm  water  permit;  (2)  a 
wastewater  treatment  facility 
construction  permit;  (3)  a  permit  to 
construct  in  a  floodway,  and  (4)  a 
National  Pollution  Discharge 
Elimination  System  permit. 

Hoosier  Energy  and  Wabash  Valley 
agreed  to  follow  all  agency 
recommendations  and  mitigation 
measures  discussed  in  the  EA.  Based  on 
the  EA,  RUS  has  concluded  that  the 
proposed  action  will  not  have  a 
significant  effect  to  various  resources, 
including  important  farmland, 
floodplains,  wetlands,  cultural 
resources,  threatened  and  endangered 
species  and  their  critical  habitat,  air  and 
water  quality,  and  noise.  RUS  has  also 
determined  that  there  would  be  no 
disproportionately  high  and  adverse 
human  health  or  environmental  effects 
on  minority  populations  and  low- 
income  populations  as  a  result  of 
construction  of  the  project.  RUS  has 
concluded  that  the  impacts  of  the 
proposed  project  would  not  be 
significant  and  the  proposed  action  is 
not  a  major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  Therefore,  the  preparation 
of  an  environmental  impact  statement  is 
not  necessary. 

Copies  of  the  EA  and  FONSI  can  be 
reviewed  at  RUS  at  the  address 
provided  in  this  notice,  at  the 
headquarters  of  Hoosier  Enevgy,  7398 
North  State  Road  37,  Bloomington, 
Indiana  47402,  telephone:  (812)  876- 
0374.  and  Wabash  Valley,  722  North 
High  School  Road.  Indianapolis.  Indiana 
46214,  telephone:  (317)  481-2842.  and 
also  at  Bedford  Public  Library.  1323  K 
Street,  Bedford,  Indiana  47421. 


telephone:  (812)  275-^471.  and  Mitchell 
Conununity  Public  Library.  804  Main 
Street,  Mitchell,  Indiana  47446, 
telephone:  (812)  849-2412. 

Any  final  action  by  RUS  related  to 
this  proposed  project  will  be  subject  to, 
and  contingent  upon,  compliance  with 
all  relevant  Federal  environmental  laws 
and  regulations  and  completion  of 
environmental  review  procedures  as 
prescribed  by  the  7  CFR  Part  1794. 
Environmental  Policies  and  Procedures. 

Dated:  June  5.  2003. 
Alfred  Rodgers, 

Acting  Assistant  Administrator.  Electric 
Program.  Rural  Utilities  Service. 
|FR  Doc.  0.3-14721  Filed  6-10-03;  8:45  am] 

BILUNG  CODE  3410-15-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 


The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  National 
Telecommunications  and  Information 
Administration  (NTIA). 

Title:  Public  Telecommunications 
Facilities  Program  (PTFP)  Grant 
Monitoring. 
Form  Number(s):  None. 
OMB  Approval  Number:  0660-0001. 
Type  of  Review:  Regular  submission. 
Burden  Hours:  6,779. 
Number  of  Respondents:  1,950. 
Average  Hours  Per  Response:  28 
hours  for  online  responses  and  39  hours 
for  paper  responses. 

Needs  and  Uses:  The  Public 
Broadcasting  Act  authorizes  grants  to  be 
awarded  for  the  planning  and 
construction  of  public 
telecommunications  facilities.  NTIA/ 
PTFP  must  collect  construction 
schedules/planning  timetables  that 
gives  NTIA/PTFP  the  ability  to  monitor 
a  project.  Quarterly  performance  reports 
are  required  to  alert  NTIA/PTFP  if  the 
project  is  falling  behind  in  its 
completion.  The  close-out  reports 
ensure  that  Federal  funds  were 
expended  in  accordance  with  the  grant 
award.  Annual  reports  help  maintain 
and  protect  the  Federal  interest  for  the 
statutorilv-specified  10-year  period. 

Affected  Public:  Not-for-profit 
institutions;  State,  Local,  or  Tribal 
government. 
Frequency:  Quarterly,  annually. 


Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  David  Rostker. 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266.  Department  of 
Commerce,  Room  6625,  14th  and 
Constitution  Avenue.  NW.,  Washington. 
DC  20230  (or  via  the  Internet  at 
dHynek@doc.govl. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Dqvid  Rostker,  OMB  Desk 
Officer.  Room  10202.  New  Executive 
Office  Building.  Washington.  DC  20503. 

Dated:  June  6.  2003. 

Gwellnar  Banks. 

Management  Analyst.  Office  of  the  C.hij^f 
Inforrnation  Officer. 

[FR  Do<    0,3-14794  Filed  6-10-03:  8:45  am] 

BILUNG  CODE  3S10-«0-P 


DEPARTMENT  OF  COMMERCE 
[I.D.  060603AJ 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and      •   , 
Atmospheric  Administration  (NOAA). 

Title:  American  Fisheries  Act:  Vessel 
and  Processor  Permit  Applications. 

Form  Numberls):  None. 

OMB  Approval  Number.  0648-0393. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  42. 

Number  of  Respondents:  20. 

Average  Hours  Per  Response:  2  hours 
for  an  application  for  an  AFA  catcher 
vessel  permit;  30  minutes  for 
application  for  an  AFA  Permit  for 
Replacement  Vessel:  2.5  hours  for  an 
application  for  an  AFA  Inshore  Catcher 
Vessel  Cooperative  Permit:  2  hours  for 
an  application  for  an  AFA  mothership 
permit;  and  2  hours  for  an  application 
for  an  AFA  inshore  processor  permit. 

Needs  and  Uses:  The  American 
Fisheries  Act  (AFA)  established  an 
allocation  program  for  the  pollock 
fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Management  Area  (BSAI).  Under 
the  AFA,  only  vessels  and  processors 
that  meet  specific  qualifying  criteria  are 
eligible  to  fish  for  and  process  pollock 
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in  the  BSAI.  The  BSAI  pollock  quota  is 
suballocated  to  groups  of  vessel  owners 
who  form  fishing  vessel  cooperatives 
under  the  AFA.  All  AFA  vessel  and 
processor  permits  have  no  expiration 
date  and  will  remain  valid  indefinitely 
unless  revoked  by  NOAA.  Inshore 
catcher  vessel  cooperatives  wishing  to 
receive  an  allocation  of  the  BSAI 
inshore  pollock  total  allocated  catch 
(TAG)  are  required  to  submit  an 
application  for  an  inshore  cooperative 
fishing  permit  on  an  annual  basis  by 
December  1  of  the  year  prior  to  the  year 
in  which  the  cooperative  fishing  permit 
will  be  in  effect.  The  information  must 
be  collected  once  a  year  because  NOAA 
must  identify  the  universe  of 
participating  vessels  and  processors 
prior  to  the  start  of  each  fishing  year  in 
order  to  assign  allocations  of  pollock 
TAG  to  eligible  groups  of  vessels  that 
form  cooperatives. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Frequency.  Annually  or  on  occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer.  David  Rostker, 
(202)  395-3897. 

Gopies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266,  Department  of 
Commerce,  Room  6625,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
dHynek@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington.  DC  20503. 

Dated:  June  4.  2U03. 
Gwellnar  Banks, 

Management  Analyst.  Office  of  the  Chief 
Information  Officer. 

|FR  Doc.  03-14795  Filed  5-10-03;  8:45  am| 
BILLING  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

P.D.  060603C] 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 


Title:  Estuary  Restoration  Act 
Database  Projects. 

Form  Numberfs):  None. 

OMB  Approval  Number.  None. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  3,000. 

Number  of  Respondents:  1,000. 

Average  Hours  Per  Response:  4  hours 
for  a  new  project;  and  2  hours  for 
updating  an  existing  project. 

Needs  and  Uses:  Collection  of  estuary 
habitat  restoration  project  information 
(e.g.,  location,  habitat  type,  goals,  status, 
monitoring  information)  will  be 
undertaken  in  order  to  populate  a 
restoration  project  database  mandated 
by  the  Estuary  Restoration  Act  of  2000. 
The  database  is  intended  to  provide 
information  to  improve  restoration 
methods,  provide  the  basis  for  required 
reports  to  Congress,  and  track  estuciry 
habitat  acreage  restored.  Estuary  habitat 
restoration  project  information  will  be 
submitted  by  habitat  restoration  project 
managers  through  an  interactive  Web 
site,  and  will  be  accessible  to  the  public 
via  Internet  for  data  queries  and  project 
reports. 

Affected  Public:  Not-for-profit 
institutions;  business  or  other  for-profit 
organizations;  State,  Local,  or  Tribal 
Government;  and  Federal  Government. 

Frequency.  On  occasion,  annually. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Cleeirance 
Officer,  (202)  482-0266,  Department  of 
Commerce,  Room  6625,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
dHynek®doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  June  4.  2003. 
Gwellnar  Banks, 

Management  Analyst.  Office  of  the  Chief 
Information  Officer. 

(PR  Doc.  03-14797  Filed  6-10-^3:  8:45  ami 
BtLLMG  cooe  3S1O-0e-S 


DEPARTMENT  OF  COMMERCE 
p.D.  060603D] 

SulMnission  for  OMB  Review; 
Comment  ftequest 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 


and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administratic^n  (NOAA). 

Title:  Paperwork  Submissions  Under 
the  Coastal  Zone  Management  Act 
Federal  Consistency  Requirements. 

Form  Numbetis):  None. 

OMB  Approval  Number  0648-0411. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  20,535. 

Number  of  Respondents:  4,111. 

Average  Hours  Per  Response:  8  hours 
for  a  State  objection  or  concurrence 
letter  for  a  consistency  certification  or 
determination;  4  hours  for  a  State 
request  for  review  of  unlisted  activities; 
1  hour  for  public  notice  requirements 
for  a  project;  4  hours  for  a  request  for 
remedial  action  of  a  supplemental 
review;  1  hour  for  coordination  of  a 
listing  notice;  2  hours  for  a  request  for 
Secretarial  mediation;  and  202  hours  for 
an  appeal.  These  are  average  estimates 
and  burden  can  significantly  vary  based 
on  the  individual  situation. 

Needs  and  Uses:  A  number  of 
paperwork  submissions  are  required  by 
the  Coastal  Zone  Management  Act 
(CZMA),  16  U.S.C.  1456,  and  by  NOAA 
to  provide  a  reasonable,  efficient  and 
predictable  means  of  complying  with 
the  CZMA  requirements.  The 
requirements  are  detailed  in  15  GFR  Part 
930.  The  information  will  be  used  by 
coastal  States  with  Federally-approved 
Coastal  Zone  Management  Programs  to 
determine  if  Federal  agency  activities, 
Federal  license  or  permit  activities,  and 
Federal  assistance  activities  that  affect  a 
State's  coastal  zone  are  consistent  with 
the  States'  programs. 

Affected  Public:  State,  Local,  or  Tribal 
Government;  individuals  or  households; 
and  business  or  other  for-profit 
organizations. 

Frequency.  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266,  Department  of 
Commerce,  Room  6625,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
dHynek®doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
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Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  June  4.  2003. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc,  03-14798  Filed  6-10-03;  8:45  am) 
BILUNG  CODE  351(MIB-S 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-570-0011 

Potassium  Permanganate  from  tfte 
People's  Republic  of  Cliina:  Extension 
of  Time  Limit  for  the  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  June  1 1 ,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Conniff  or  Drew  Jackson,  AD/CVD 
Enforcement,  Office  4,  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone  (202)  48?-1009  or  (202)  482- 
•  4406,  respectively. 

TIME  LIMITS: 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  requires 
the  Department  of  Commerce  (the 
Department)  to  make  a  preliminary 
determination  within  245  days  after  the 
last  day  of  the  anniversary  month  of  an 
order  or  finding  for  which  a  review  is 
requested  and  a  final  determination 
within  120  days  after  the  date  on  which 
the  preliminary  determination  is 
published.  However,  if  it  is  hot 
practicable  to  complete  the  review 
within  these  time  periods,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  the  245-day  time 
limit  for  the  preliminary  determination 
to  a  maximum  of  365  days  and  the  time 
limit  for  the  final  determination  to  180 
days  (or  300  days  if  the  Department 
does  not  extend  the  time  limit  for  the 
preliminary  detennination)  from  the 
date  of  publication  of  the  preliminary 
determination. 

Background 

On  February  26,  2002,  the  Department 
published  a  notice  of  initiation  for  the 
administrative  review  of  the 
antidumping  duty  order  on  potassium 
permanganate  from  the  People's 
Republic  of  China,  covering  the  period 


January  1,  2001,  through  December  31, 
2001.  See  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews.  67  FR  8780.  On  February  18, 
2003,  the  Department  published  the 
preliminary  results  of  its  review.  See 
Potassium  Permanganate  from  the 
People's  Republic  of  China:  Preliminary 
Results  of  Antidumping  Duty 
Administrative  flevjew,  68  FR  7768.  In 
our  notice  of  preliminary  results,  we 
stated  our  intention  to  issue  the  final 
results  of  this  review  no  later  than  120 
days  after  publication  of  the  preliminary 
results.  The  final  results  are  currently 
due  on  June  18,  2003. 

Extension  of  Time  Limit  for  Final 
Results  of  Review 

We  determine  that  it  is  not  practicable, 
to  complete  the  final  results  of  this 
review  within  the  original  time  limit. 
Therefore,  the  Department  is  extending 
the  time  limit  for  completion  of  the  final 
results  until  no  later  than  August  17, 
2003.  See  Decision  Memorandum  from 
Thomas  F.  Futtner  to  Holly  A.  Kuga, 
dated  concurrently  with  this  notice, 
which  is  on  file  in  the  Central  Records 
Unit,  Room  B-099  of  the  Department's 
main  building. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 

Dated:  June  5,  2003. 

Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretanfor  Import 
Administration,  Group  II. 

[FR  Doc.  03-14780  Filed  6-10-03;  8:45  am] 

BILLING  CODE  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  60  Stat.  897;  15  GFR  part 
301),  we  invite  comments  on  the 
question  of  whether  an  instrument  of 
equivalent  scientific  value,  for  the 
piu-poses  for  which  the  instrument 
shown  below  is  intended  to  be  used,  is 
being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  GFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  ajn.  and  5  p.m. 
in  Suite  4100W,  U.S.  Department  of 
Commerce,  Franklin  Court  Building, 
1099  14th  Street,  NW.,  Washington,  DC. 


Docket  Number:  03-023. 

Applicant:  University  of  Missouri — 
Kansas  City,  Kansas  Gitv,  MO  64110. 

Instrument:  OptoTOP'  HE  3-D 
Digitizing  System. 

Manufacturer:  Breuckmann  GmbH, 
Germany. 

Intended  Use:  The  instrument  is 
intended  to  be  used  to  digitally  image 
and  measure  the  skeletal  remains  and 
teeth  of  extant  and  fossil  mammals. 
Research  is  aimed  to  learn  more  about 
the  patterns  and  processes  of 
mammalian  evolution  by  studying  the 
three-dimensional  form  of  the  skeletal 
and  dental  anatomy.  The  specimens 
studied  will  be  preserved  specimens 
housed  in  the  collections  of  various 
natural  history  museums.  Threes 
dimensional,  digital  images  will  be 
collected  and  stored  in  a  digital  archive. 
Using  a  computer  graphics  workstation, 
the  images  will  be  subjected  to 
morphometric  analyses  of  variation  in 
size  and  shape.  ' 

Application  accepted  by 
Commissioner  of  Customs:  May  20, 
2003. 

Gerald  A.  Zerdy, 

Program  Manager,  Stalutor\'  Import  Programs 

Staff 

[FR  Doc.  03-14777  Filed  6-10-03;  8:45  am] 
BILUNG  COOE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

University  of  California,  Berkeley; 
Notice  of  Decision  on  Application  for 
Duty-Free  Entry  of  Scientific 
instrument 

This  decision  is  made  pursuaiit  to 
section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651.  80  Stat.  897;  15  GFR  part  301j. 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  Suite  4100W, 
U.S.  Department  of  Commerce,  Franklin 
Court  Building.  1099  14th  Street,  NW., 
Washington,  DC. 

Docket  Number  03-019. 

Applicant:  University  of  California — 
Berkeley,  Berkeley,  CA  94720-2020. 

Instrument:  Fiber  Optical  Coherence 
Tomography  Apparatus. 

Manufacturer:  Institute  of  Applied 
Physics  RAS,  Russia. 

Intended  Use:  See  notice  at  68  FR 
23979,  May  6,  2003. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States.        ^ 
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Reasons:  The  foreign  instrument 
provides  suitability  for  studying  the 
smaller  eyes  of  animal  rather  than 
human  subjects  by  allowing  (1)  use  of  a 
stereotaxic  apparatus  for  head 
stabilization,  (2)  higher  in-depth  and 
transverse  resolutions  and  (3)  the  option 
of  sequential  sampling.  The  National 
Institutes  of  Health  advises  in  its 
memorandum  of  April  28.  2003  that  (1) 
these  capabilities  are  pertinent  to  the 
applicant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientiflc  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

Gerald  A.  Zerdy, 

Program  Manager.  Statutory  Import  Programs 

Staff. 

|FR  Doc.  03-14778  Filed  6-10-03;  8:45  am) 

BILLING  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

University  of  California,  San  Diego; 
Notice  of  Decision  on  Application  for 
Duty-Free  Entry  of  Scientific 
Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  Suite  4100W, 
U.S.  Department  of  Commerce,  Franklin 
Court  Building,  1099  14th  Street,  NW.. 
Washington,  DC. 

Docket  Number:  03-017. 

Applicant:  University  of  California, 
San  Diego,  La  Jolla.  CA  92093-0658. 

Instrument:  Laser  Capture 
Microdissection  System. 

Manufacturer:  Molecular  Machines  & 
Industries  AG,  Switzerland. 

Intended  Use:  See  notice  at  68  FR 
23978,  May  6,  2003. 

Cotnments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientiHc  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  instrument 
provides:  (1)  Minimal  damage  to 
cellular  structures  during  laser 
microdissection  of  small  tissue  samples 
and  (2)  superior  optics  due  to  the 
optical  geometry  of  the  operating 
arrangement.  The  National  Institutes  of 
Health  advises  in  its  memorandum  of 


April  28.  2003  that  (1)  these  capabilities 
are  pertinent  to  the  applicant's  intended 
purpose  and  (2)  it  knows  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign 
instrument  for  the  applicant's  intended 
use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

Gerald  A.  Zerdy, 

Program  Manager,  Statutory  Import  Programs 

Staff. 

(FR  Doc.  03-14779  Filed  6-10-03;  8:45  am) 

BILUNG  CODE  SSIO-OS-P 


DEPARTMENT  OF  COMMERCE      ' 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  060603B] 

Proposed  Information  Collection; 
Comment  Request;  Gulf  of  Mexico 
Shrimp  Economic  Data  Collection 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

action:  Notice. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  11,  2003. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue,  NW, 
Washington,  DC  20230  (or  via  the 
Internet  at  dHynek@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Michael  Travis  at  727-570- 
5335  or  at  Mike.Travis@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

NOAA  proposes  to  collect 
information  on  fishing  vessel  expenses 
and  earnings  on  a  voluntary  and 
continuous  basis  in  the  Culf  of  Mexico 
offshore  shrimp  fishery.  The 
information  will  be  used  to  conduct 


socioeconomic  analyses  that  will 
improve  fishery  management  in  that 
fishery.  It  will  be  used  in  conjunction 
with  catch  and  effort  data  already  being 
collected  in  this  fishery  as  part  of 
federal  and  state  dealer  reporting 
progreims,  as  well  as  Coast  Guard  and 
federal  and  state  fishing  permit  data  on 
vessel  characteristics,  to  assess  how 
fishermen  will  be  impacted  by  and 
respond  to  any  regulation  likely  to  be 
considered  by  fishery  managers.  In 
addition,  this  data  will  be  used  to 
determine  how  fishing  communities 
will  be  impacted  by  proposed  fishing 
regulations. 

II.  Method  of  Collection  * 

The  information  will  be  collected 
through  interviews. 

ni.  Data 

OMB  Number.  0648-0476. 

Form  Number.  None. 

Type  of  Review.  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit  organizations;  and  individuals  or 
households. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Time  Per  Response:  67 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  558. 

Estimated  Total  Annual  Cost  to 
Public:  SO. 

TV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  June  4,  2003. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  03-14796  Filed  6-10-O3:  8:45  am) 
BHJJNG  CODE  3610-22-S 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

Meeting  of  the  Technology  and  Privacy 
Advisory  Committee  (TAPAC) 

AGENCY:  DoD. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  of  a 
forthcoming  open  meeting  of  the 
Technology  and  Privacy  Advisory 
Committee.  The  purpose  of  the  meeting 
is  for  presentations  of  interest  and 
discussion  concerning  the  legal  and 
policy  considerations  implicated  by  the 
application  of  advanced  information 
technologies  to  counter-terrorism  and 
counter-intelligence  missions.  Due  to 
administrative  error,  this  notice  is  given 
less  than  15  days  before  the  meeting 
date. 

DATES:  Thursday,  June  19.  2003,  9  a.m. 
to  5  p.m. 

ADDRESSES:  Hyatt  Arlington,  1325 
Wilson  Blvd..  Arlington,  VA.  22209. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lisa  Davis.  TAPAC  Executive  Driector, 
The  Pentagon.  Room  3E1045, 
Washington,  DC  20301-3330, 
Telephone  703-695-0903. 

Dated:  June  4,  2003. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  03-14811  Filed  6-6-03;  3:24  pm) 

BILLING  CODE  5001-OB-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

HO  USAF  Scientific  Advisory  Board 

AGENCY:  Department  of  the  Air  Force. 
DoD. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463.  notice  is  hereby  given  of  the 
forthcoming  meeting  of  the 
Transformational  Communications 
Advanced  Technology  Study.  The 
purpose  of  the  meeting  is  to  conduct  a 
review  of  the  study.  This  meeting  will 
be  closed  to  the  public. 

DATES:  June  5-6.  2003. 

ADDRESSES:  Bldg  201.  Kirtland  AFB  NM 
87117. 

FOR  FURTHER  INFORMATION  CONTACT:  Lt 
Col.  John  J.  Pernot.  Air  Force  Scientific 
Advisory  Board  Secretariat,  1180  Air 


Force  Pentagon.  Rm  5D982,  Washington 
DC  20330-1180.  (703)  697-4811. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  03-14633  Filed  6-10-03;  8:49  am] 

BILLING  CODE  5001-(W-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Draft  Environmental  Assessment  (EA) 
and  Finding  of  No  Significant  Impact 
(FNSI)  for  the  Transfer  of  Honey  Lake 
at  Sierra  Army  Depot  (SIAD),  Herlong, 
CA 

AGENCY:  Department  of  the  Army.  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Department  of  the  Army 
announces  the  availability  of  the  EA  and 
FNSI  for  the  proposed  action  to  transfer 
Honey  Lake  (property  made  available  by 
the  realigimient  of  SIAD)  in  accordance 
with  the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  Public  Law 
101-510.  as  amended. 
DATES:  Submit  conunents  on  or  before 
July  11.2003. 

ADDRESSES:  A  copy  of  the  EA  or 
inquiries  into  the  FNSI  may  be  obtained 
by  writing  to  Mr.  David  Bauman.  U.S. 
Army  Corps  of  Engineers.  Sacramento 
District.  ATTN:  CESPK-PD-R.  1325  J 
Street.  Sacramento.  CA  95814  or  via 
eniail  at 
David. f. Bauman@usace.army.mil. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

David  Bauman  at  (916)  557-5256. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  action  evaluated  in  the  EA  is 
the  transfer  of  property  not  required  by 
the  Army  for  its  mission  at  Sierra  Army 
Depot.  Herlong.  California.  The  62,090.5 
acres  of  Honey  Lake  comprise  the  excess 
property  addressed  in  the  EA. 

The  proposed  transfer  of  Honey  Lake 
to  a  non-Federal  entity  is  the  latest  in  a 
series  of  BRAC  actions  at  SIAD.  The 
installation  has  disposed  of.  or  is  in  the 
process  of  disposing  of,  four  other 
parcels  located  on  the  Main  Depot. 
These  include  Herlong.  Southeast 
Corner,  East  Shore,  and  the  Airfield. 
These  disposal  actions  at  SIAD  are 
described  in  the  EA  for  the  disposal  and 
reuse  of  the  BRAC  parcels  at  Sierra 
Army  Depot,  California  (February  1998). 

Alternatives  evaluated  in  the  EA  for 
the  transfer  of  Honey  Lake  include:  (1) 
No  action,  (2)  transfer  to  the  State  of 
California  or  its  designee,  and  (3) 
conveyance  to  a  non-profit  natural 
resources  conservation  organization. 
Based  on  the  analysis  in  the  EA.  it  has 
been  determined  that  the  transfer  of 


Honey  Lake  would  have  no  significant 
direct,  indirect,  or  cumuliative  effects  on 
the  quality  of  the  natural  or  human 
environment.  Because  no  significant 
environmental  effects  would  result  from 
the  transfer  of  Honey  Lake,  an 
Ehvironmental  Impact  Statement  will 
not  be  prepared. 

The  Army  will  not  initiate  the  transfer 
action  for  30  days  following  the 
completion  of  the  EA  and  FNSI,  and 
publication  of  a  public  notice  in  a  local 
newspaper.  This  EA  will  be  distributed 
for  public  review  and  comment,  and 
will  be  available  for  public  review  at  the 
following  locations:  Sierra  Army  Depot, 
Building  1,  Herlong,  California  96113, 
(530)  827-5353;  Susanville  Public 
Library,  1618  Main  Street,  Susanville, 
CA  96130,  (530)  251-8127;  Reno  Public 
Library.  301  Center  Street.  Reno,  NV 
89501,  (775)  327-8300;  Division  of 
Toxic  Substance  Control  (DTSC),  8800 
Cal  Center  Drive,  Sacramento,  CA 
95826,  (916)  255-6684. 

Dated:  June  6,  2003. 
Raymond  J.  Fatz,    . 

Deputy  Assistant  Secretary  of  the  Army 
(Environment.  Safety  and  Occupational 
Health)  OASA(ie-E). 
[FR  Doc.  03-14810  Filed  6-10-03;  8:45  am] 

BILLING  CODE  3710-Oe-M 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
summary:  The  Leader,  Regulatory 
Management  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  1 1 . 
2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Karen  Lee,  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget,  725  17th 
Street,  NW..  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Karen_F._Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 


34910 


Federal  Register / Vol.  68.  No.  112 /Wednesday.  June  11,  2003/Notices 


waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its* 
statutory  obligations.  The  Leader, 
Regulatory  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  0MB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  euid 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  |une  5.  2003. 

Angela  C.  Arrington, 

Leader.  Regulatory  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Institute  of  Education  Sciences 

Type  of  Review:  New. 

Title:  National  Assessment  of 
Educational  Progress.  2003-2004  Long 
Term  Trend. 

Frequency:  One-time. 

Affected  Public:  Individuals  or 
household;  State,  Local,  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  85,000.  Burden 
Hours.  21,250. 

Abstract:  This  clearance  request  is  for 
the  background  questions  for  the 
National  Assessment  of  Educational 
Progress  Long-Term  Trend.  These  are  a 
series  of  surveys  that  have  been 
conducted  since  1986.  This  assessment 
will  be  conducted  in  2003/2004.  Since 
bridging  studies  will  be  required  to 
relate  the  existing  format  to  the  newly 
adopted  format,  some  questionnaires 
will  still  consist  of  all  the  existing 
questions,  thus  all  are  being  submitted 
for  clearance.  In  these  assessments, 
students  9,  13  and  17  years  of  age  are 
assessed. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2250.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 


Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO  RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/ or 
the  collection  activity  requirements 
should  be  directed  to  Katrina  Ingalls  at 
her  e-mail  address  Katrina 
Ingalls@ed.gov.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

(FR  Doc.  03-14725  Filed  6-10-03;  8:45  am) 

BILUNG  COOe  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
summary:  The  Leader,  Regulatory 
Management  Group,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August 
11,2003. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Management  Group.  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  leinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 


Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  lune  5,  2003. 

Angela  C.  Arrington, 

Leader,  flegulatory  Management  Group, 
Office  of  the  Chief  Information  Officer. 

OBifx  of  Special  Education  and 
Rehabilitative  Services 

Type  o/fleWew;  Reinstatement. 

Title:  State  and  Local  Implementation 
of  IDEA  '97. 

Frequency:  Annually;  Biennially. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  5,219.  Burden 
Hours:  14,879. 

Abstract:  The  Office  of  Special 
Education  Programs  (OSEP)  is 
conducting  a  five-year  study  to  evaluate 
the  state  and  local  impact  and 
implementation  of  the  Individuals  with 
Disabilities  Education  Act  (IDEA)  of 
1997.  The  evaluation  will  provide 
information  on  the  types  and  impacts  of 
policies  and  practices  engaged  in  by 
states,  school  districts,  and  schools  to 
implement  the  provisions  of  IDEA  '97, 
particularly  with  regard  to  nine  key 
issues  identified  by  the  law.  OSEP  is 
engaging  in  this  evaluation  to  report  to 
Congress,  in  accordance  with  the 
provisions  of  IDEA  "97  (Sec.  674). 
Clearance  is  sought  for  multiple 
instruments.  Respondents  will  be  state 
special  education  directors,  district 
special  education  directors,  and  school 
principals. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2272.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments  "  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
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vivian_reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Catey  at 
her  e-mail  address  Sheila.Carey@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

|FR  Doc.  03-14726  Piled  6-10-03:  8:45  am] 
BILUNG  COOE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Migrant  Education  Formula  Grant 
Program 

AGENCY:  Office  of  Elementary  and 

Secondary  Education,  Department  of 

Education. 

ACTION:  Notice  of  interpretation. 

SUMMARY:  The  Department  announces 
interpretations  of  section  1303(a)  and  (b) 
of  the  Elementary  and  Secondary 
Education  Act,  as  amended  by  the  No 
Child  Left  Behind  Act  of  2001,  under 
which  the  Department  establishes  rules 
for  allocating  Migrant  Education 
Program  funds  to  States,  the  District  of 
Columbia,  and  the  Commonwealth  of 
Puerto  Rico  for  Fiscal  Year  (FY)  2003. 
DATES:  Effective  date:  June  11,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  English,  Office  of  Migrant 
Education,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  3E315,  FOB-6,  Washington,  DC 
20202-6135.  Telephone:  (202)  260- 
1394.  or  via  Internet: 
fames. english@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Migrant  Education  Program 
(MEP),  authorized  in  Title  I.  Part  C,  of 
the  Elementary  and  Secondary 
Education  Act  of  1965  (ESEA),  as 
amended  by  the  No  Child  Left  Behind 
Act  of  2001  (NCLB).  is  a  State-operated 


and  State-administered  formula  grant 
program.  It  provides  assistance  to  State 
educational  agencies  (SEAs)  to  support 
high-quality  and  comprehensive 
educational  programs  that  provide 
migratory  children  appropriate 
educational  and  supportive  services  that 
address  their  special  needs  in  a 
coordinated  and  efficient  manner,  and 
give  migratory  children  the  opportimity 
to  meet  the  same  challenging  State 
academic  content  and  student  academic 
achievement  standards  that  all  children 
are  expected  to  meet. 

Through  this  notice,  we  clarify  our 
interpretations  of  the  formula  for 
awarding  FY  2003  MEP  funds  to  States, 
including  the  District  of  Columbia  and 
the  Commonwealth  of  Puerto  Rico 
(Puerto  Rico).  Under  these 
interpretations,  because  the  overall 
amount  of  MEp  funds  available  for 
allocation  to  States  (including  the 
District  of  Columbia  and  Puerto  Rico)  in 
FY  2003  will  be  equal  to  the  amount 
allocated  in  FY  2002.  the  MEP  formula 
amounts  to  be  awarded  to  each  State 
(including  the  District  of  Columbia  and 
Puerto  Rico)  for  FY  2003  will  be  equal 
to  the  amounts  awarded  to  each  in  FY 
2002. 

The  State  Formula.  Section  1303(a) 
and  (b)  of  the  ESEA  provides  the 
statutory  formula  under  which  the 
Department  awards  MEP  funds  to 
States,  including  the  District  of 
Columbia  and  Puerto  Rico.  Section 
1303(a)(1)  provides  a  formula  for  the 
distribution  of  FY  2002  MEP  hinds  to  all 
States  "other  than  the  Commonwealth 
of  Puerto  Rico."  This  formula  relies 
upon  an  estimate  of  the  full-time- 
equivalent  (FTE)  number  of  migrant 
children  in  each  State  multiplied  by  ''40 
percent  of  the  average  per-pupil 
expenditure  in  the  State,  except  that  the 
amount  determined  under  this 
paragraph  shall  not  be  less  than  32 
percent,  nor  more  than  48  percent,  of 
the  average  per-pupil  expenditure  in  the 
United  States." 

Section  1303(a)(2)  also  stipulates  that, 
except  as  provided  under  sections 
1303(a)(2)(ii)  and  (b),  the  amount  that 
each  State  "other  than  the 
Commonwealth  of  Puerto  Rico"  is 
entitled  to  receive  in  FY  2003  and 
subseouent  years  is  the  sum  of — 

1.  Tne  amount  of  MEP  funds  the  State 
received  for  FY  2002,  and 

2.  The  amount  (of  those  funds,  if  any. 
that  may  be  appropriated  for  any 
subsequent  fiscal  year  in  excess  of  the 
FY  2002  appropriation  level) 
determined  by  multiplying  the  simi  of 
(i)  the  number  of  identified  eligible 
migratory  children,  aged  3  through  21. 
who  during  the  prior  year  resided  in  the 
State,  and  (ii)  the  number  of  such 


children  who  received  MEP  ser\'ices  in 
a  State  summer  or  intersession  program, 
by  40  percent  of  the  average  per-pupil 
expenditure  in  the  State,  except  that  the 
amount  so  determined  may  not  be  less 
than  32  percent,  or  more  than  48 
percent,  of  the  average  per-pupil 
expenditure  in  the  United  States. 

For  Puerto  Rico,  section  1303(b)(1) 
provides  that  each  year  the 
Commonwealth  is  entitled  to  receive  an 
award  in  the  amount  "determined  bv 
multiplying  the  number  of  children  who 
would  be  counted  under  subsection 
{a)(l)(A)  if  such  subsection  applied  to 
the  Commonwealth  of  Puerto  Rico  by 
the  product  of — 

(A)  the  percentage  that  the  average 
per-pupil  expenditure  in  the 
Commonwealth  of  Puerto  Rico  is  of  the 
lowest  average  per-pupil  expenditure  of 
any  of  the  50  States- and 

(B)  32  percent  of  the  average  per-pupil 
expenditure  in  the  United  States." 

In  addition,  section  1303(b)(2) 
provides  an  increasing  minimum 
.  percentage  to  be  used  in  paragraph 
(b)(1)(A)  for  FYs  2002  through  2005  and 
succeeding  years.  This  amount  is  77.5 
percent  for  FY  2002,  80  percent  for  FY 
2003,  82.5  percent  for  FY  2004,  and  85 
percent  for  FYs  2005  and  beyond. 

Section  1303(b)(3)  provides  that,  if 
application  of  paragraph  (b)(2)  for  any 
fiscal  year  would  cause  any  State  to 
receive  less  than  it  received  for  the 
preceding  fiscal  year,  the  percentage 
described  in  paragraph  {b)(l){A)  used 
for  Puerto  Rico's  allocation  for  that 
fiscal  year  is  to  be  the  greater  of  the 
actual  percentage  in  paragraph  (b)(1)(A) 
for  that  fiscal  year  or  the  percentage 
used  for  the  preceding  fiscal  year. 

Finally,  section  1303(c)  of  the  ESEA 
requires  the  Department  to  ratably 
reduce  MEP  grant  awards  made  to  all 
States  (including  Puerto  Rico)  if  "the 
amount  appropriated  for  these  grants  is 
insufficient  to  pay  in  full  the  amounts 
for  which  all  States  are  eligible." 

FY  2002  MEP  Awards.  The  amended 
ESEA  established  very  clear  procedures 
for  determining  the  amount  of  FY  2002 
MEP  funds  the  Department  provided  to 
each  State,  including  Puerto  Rico.  It 
required  the  Department  to  provide  to 
all  States  (section  1303(b)(1)(A))  and  to 
Puerto  Rico  (section  1303(b)(1))  an  FY 
2002  award  derived  by  multiplying  the 
total  of  the  State's  FTE  count  of 
migratoiy  children  by  the  appropriate 
per-pupil-expenditure  amount 
identified  in  section  1303(a)(1)(B)  and 
1303(b)(1)(A)  and  (2),  respectively.  As 
the  FY  2002  appropriation  was 
insufficient  to  make  awards  to  all  States 
and-Puerto  Rico  in  these  amounts,  the 
Department  then  applied  the  ratable 
reduction  provision  in  section 
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1303(c)(1)  to  detennine  the  actual  size 
of  the  FY  2002  MEP  grant  awards. 

FY  2003  MEP  Awards.  Section  1303  is 
far  leiis  clear  about  how  the  Department 
is  to  detennine  the  size  of  FY  2003  MEP 
allocations  for  all  States  (including 
Puerto  Rico).  Because  the  amount 
available  for  FY  2003  awards  is  no 
greater  than  the  amount  that  was 
available  for  FY  2002  MEP  awards, 
section  1303(a){2)(A)(i){I)  provides  that, 
except  as  is  required  by  section  1303(b) 
to  allocate  funds  to  Puerto  Rico,  each 
State  other  than  Puerto  Rico  is  generally 
entitled  to  receive  the  amount  of  MEP 
funds  that  the  State  received  for  FY 
2002. 

At  the  same  time,  section  1303(b)  fails 
to  establish  a  clear  and  consistent 
method  to  calculate  Puerto  Rico's 
allocation  for  FY  2003.  Section 
1303(b)(1)  and  (b)(2)  seems  to  establish 
an  entitlement  for  Puerto  Rico  based  on 
multiplying  an  FTE  count  described  in 
section  1303(a)(1)(A)  and  an  adjusted 
State  per-pupil  expenditure  (SPPE) 
amount  determined  by  sections  (b)(1)- 
(3).  However,  the  law  is  unclear  as  to 
whether  the  FTE  data  and/or  the  SPPE 
data  in  question  should  be  frozen  at  the 
FY  2002  level  or  adjusted  annually.  In 
addition,  it  is  unclear  as  to  whether  any 
of  these  options  make  sense  in  light  of 
the  fact  that  NCLB  changed  the  funding 
formula  for  all  other  States  starting  in 
FY  2003,  specifically  to  move  toward 
use  of  more  accurate  and  less 
burdensome  actual  counts  of  migrant 
children  and  away  from  the  outdated 
FTE  counts.  (Note:  The  FTE  counts  are 
outdated  because  they  are  calculated 
using  adjustment  factors  that  are  based 
on  State  data  collected  in  1994.) 

Regardless  of  how  Puerto  Rico's 
entitlement  is  calculated,  it  is  also 
unclear  how  to  apply  the  ratable 
reduction  in  section  1303(c)(2) 
consistently  across  all  States  and  Puerto 
Rico  when,  as  in  FY  2003.  the 
appropriation  falls  short  of  the 
entitlements  for  all  States  and  Puerto 
Rico.  Section  1303(a)(2)  provides  that, 
in  general,  the  entitlement  for  all  States 
but  Puerto  Rico  is  their  actual  FY  2002 
award  amounts,  which  already  went 
through  a  ratable  reduction  in  FY  2002. 
However,  under  section  1303(b),  Puerto 
Rico's  FY  2003  entitlement  is  not  tied  to 
its  actual  FY  2002  award  amoimt  and. 
thus,  never  went  through  an  initial 
ratable  reduction  in  FY  2002.  The 
process  of  calculating  Puerto  Rico's  FY 
2003  entitlement  amount,  therefore,  is 
inconsistent  with  the  process  for 
calculating  the  entitlements  for  all  the 
other  States.  If  the  ratable  reduction  in 
section  1303(c)  is  then  applied  to  all 
States  and  Puerto  Rico  in  the  same 
manner,  the  amount  Puerto  Rico  would 


be  entitled  to  receive  for  FY  2003  would 
be  the  amount  it  would  have  been 
entitled  to  receive  in  FY  2002  had  there 
been  no  ratable  reduction,  increased  by 
a  2.5  percent  reduction  in  the  gap 
between  its  SPPE  and  the  lowest  SPPE 
of  any  of  the  50  States.  This  would 
mean  that  the  FY  2003  allocations  for  all 
States  but  Puerto  Rico  would  be  affected 
by  two  ratable  reductions  from  the 
amount  of  FY  2002  MEP  funds  to  which 
they  otherwise  would  have  been 
entitled — one  for  FY  2002  and  another 
for  FY  2003— while  Puerto  Rico's  FY 
2003  allocation  would  be  affected  by  a 
ratable  reduction  only  for  FY  2003. 
However,  interpreting  the  statute  this 
way  would  result  in  a  substantial 
increase  in  the  amount  of  FY  2003  MEP 
funds  that  Puerto  Rico  would  receive,  at 
the  expense  of  the  other  States. 

These  kinds  of  anomalies,  however, 
are  not  necessary.  In  particular,  one  also 
can  interpret  sections  1303(b)(1)  and 
1303(a)(2)  to  mean  that,  for  FY  2003  and 
subsequent  years,  the  amount  of  MEP 
funds  for  which  Puerto  Rico  and  every 
other  State  may  apply  is  to  be  based  on 
the  same  State  migrant  FTE  counts — and 
hence  the  same  ratable-reduction 
factor — that  the  Department  applied 
when  it  calculated  the  FY  2002  MEP 
awards.  Such  an  interpretation  of  the 
MEP  statutory  formula  seems  to  make 
the  most  sense  programmatically,  and  to 
comport  best  with  what  we  believe  is 
Congress'  intent. 

There  is  no  legislative  history  to 
suggest  that  Congress  intended  that  the 
Department  adopt  an  interpretation  of 
the  MEP  formula  under  which  Puerto 
Rico  would  receive  a  substantial 
increase  of  MEP  funds  from  FY  2002  to 
FY  2003 — an  increase  that,  because  the 
MEP  is  funded  for  FY  2003  at  a  level 
that  would  not  permit  the  maximum 
formula-based  allocations  to  States, 
would  have  the  effect  of  reducing  every 
other  State's  award  proportionately. 
Rather,  Congress  appears  to  have 
intended  that  Puerto  Rico  instead 
beneHt  from  the  gradual  narrowing  of 
the  per-pupil  expenditure  gap,  as 
provided  in  section  1303(b)(2). 
Narrowing  of  this  gap  would  result  in 
increases  in  the  size  of  Puerto  Rico's 
MEP  allocation  commensurate  with 
increases  in  appropriations  for  the  MEP. 

We.  therefore,  interpret  sections 
1303(b)(1).  which  requires  using  "the 
number  of  children  counted  under 
subsection  (a)(1)(A).'*  to  mean  that  the 
FY  2003  MEP  award  to  Puerto  Rico,  like 
the  FY  2003  award  to  all  other  States, 
will  be  based  on  the  FTE  number  of 
migratory  children  counted  for  purposes 
of  the  FY  2002  award  imder  section 
1303(a)(1).  This  reading  of  section 
1303(b)(1)  is  consistent  with  section 


1303(a)(2),  which,  by  providing  that 
each  State's  base  amount  of  MEP  funds 
in  FY  2003  and  subsequent  years  is  the 
amount  that  the  State  received  for  FY 
2002,  in  effect  incorporates  into  the  base 
amount  for  FY  2003  the  FTE  number  of 
that  State's  migratory  children  used  for 
the  FY  2002  allocation  under  section 
1303(a)(1).  Any  adjustment  in  FY  2003 
MEP  funds  for  Puerto  Rico  would  be 
due  solely  to  the  increase  in  the 
minimum  per-pupil  expenditure 
adjustment  factor  authorized  in  section 
1303(b)(2)  and  (b)(3).  However, 
paragraph  (b)(3)  specifically  provides 
that  this  increase  will  not  occur  if  it 
decreases  any  State's  MEP  award  below 
the  amount  it  received  during  the 
previous  fiscal  year.  Therefore,  because 
the  amount  available  for  FY  2003  MEP 
awards  is  the  same  as  the  amount 
available  for  FY  2002  MEP  awards,  the 
Department  will  continue  to  apply  for 
FY  2003  the  minimum  per-pupil 
expenditure  adjustment  factor  for  Puerto 
Rico  of  77.5  percent  that  paragraph 
(b)(2)  required  to  be  used  for  FY  2002. 

ln.short,  based  on  the  above 
interpretations,  and  because  the  overall 
amount  of  MEP  funds  available  for 
award  to  States  in  FY  2003  is  equal  to 
the  amount  awarded  for  FY  2002,  the 
Department  will  make  available  to  all 
States,  including  Puerto  Rico,  FY  2003 
MEP  awards  that  are  identical  in  size  to 
what  was  awarded  to  them  in  FY  2002. 

Waiver  of  Proposed  Rulemaking 

Under  the  Administrative  Procedure 
Act  (5  U.S.C.  553)  the  Department 
generally  offers  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  However,  under  5  U.S.C. 
553(b)(A)  the  Secretary  is  not  required 
to  offer  the  public  an  opportimity  to 
comment  on  an  interpretative  rule. 
These  rules  advise  the  public  of  our 
interpretation  of  sections  1303(a)  and  (b) 
of  ESEA.  as  amended.  Therefore,  under 
5  U.S.C.  553(b)(A).  the  Secretary  has 
determined  that  proposed  rulemaking  is 
not  required.  For  the  same  reason,  a 
delayed  effective  date  is  not  required 
under  5  U.S.C.  553(d)(2). 

Intergovernmental  Review 

This  program  is  subject  to  Executive 
Order  12372  and  the  regulations  in  34 
CFR  part  79.  One  of  the  objectives  of  the 
"Executive  order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism.  The  Executive 
order  relies  on  processes  developed.by 
State  and  local  governments  for 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

This  document  is  intended  to  provide 
eeu-ly  notification  of  our  specific  plans 
and  actions  for  this  program. 
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Electronic  Access  to  This  Documrat 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC  area  at  (202)  512-1530. 

You  may  also  view  this  document  in 
text  at  the  following  site:  http:// 
www.ed.gov/offices/OESE/OME/ 
index.html. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://\*'Wii. access.gpo.gov/nam/ 
index.html. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.01 1 :  Title  I.  Education  of  Migrant 
Children) 

Dated:  fuiie  .">.  200.T. 
Eugene  W.  Hickok, 
Under  Sec.reUir\-of  Education. 
IFR  Doc.  0.1-14717  Filed  6-10-03;  8:45  am| 

BILLING  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

(CFDA  Nos.:  84.133B-1,  84.133B-5, 
84.M3B-7] 

Office  of  Special  Education  and 
Rehabilitative  Services;  National 
Institute  on  Disability  and 
Rehabilitation  Research — 
Rehabilitation  Research  and  Training 
Centers  (RRTC)  Program;  Notice 
Inviting  Applications  for  Fiscal  Year 
(FY)  2003;  Correction 

summary:  On  May  29,  2003  a  notice 
inviting  applications  for  new  awards  for 
Rehabilitation  Research  and  Training 
Centers  (RRTCs)  for  fiscal  year  (FY) 
2003  was  published  in  the  Federal 
Register  (68  PR  32023). 

On  page  32023,  in  the  table,  for 
84.133B-5  Community  Integration 
Outcomes,  the  "Estimated  available 
funds"  figure  reads  "2.400,000  "  and  the 
"Maximum  award  amount  (per  year)" 
figure  reads  "600,000 '.  These  figures, 
respectively,  are  corrected  to  read 
"3,000.000  "  and  "750,000  ". 

On  page  32023,  in  the  table,  for 
84.133B-7  Health  and  Function,  the 
"Estimated  available  funds"  figure  reads 
"200.000"  and  the  "Maximum  award 
amount  (per  year)"  figiu-e  reads 


"$600,000".  These  figures,  respectively, 
are  corrected  to  read  "5.600.000"  and 
'800,000". 

FOR  FURTHER  INFORMATION  CONTACT: 

Donna  Nangle.  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW., 
room  3412.  Switzer  Building. 
Washington.  DC  20202-2645. 
Telephone:  (202)  205-5880  or  via 
Internet:  Donna.Nangle@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  TDD  number  at  (202)  205-4475. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Electronic  Access  to  This  Document 

You  may  review  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  Adobe 
Portable  Document  Format  (PDF)  on  the 
Internet  at  the  following  site: 
www.ed.gov/legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  httpj/www.access.gpo.gov/nara/ 
.Jndex.html. 

Program  Authority:  29  U.S.C.  762(g)  and 
764(b)(2). 

Dated:  June  6.  2003. 
Loretta  Petty  Chittum, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Sen'ices. 
|FR  Doc.  03-14784  Filed  6-10-03:  8:45  am] 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.341] 

Community  Technology  Centers 
Program 

AGENCY:  Office  of  Vocational  and  Adult 
Education,  Department  of  Education. 
ACTION:  Notice  inviting  applications  for 
new  awards  for  fiscal  year  (FY)  2003; 
correction. 

summary:  On  June  3,  2003  a  notice 
inviting  applications  for  new  awards  for 
the  Community  Technology  Centers 


Program  for  FY  2003  was  published  in 
the  Federal  Register  (68  PR  33321). 

On  page  33323,  in  column  one,  the 
"Deadlinefor  Transmittal  of 
Applications"  date  reads  "June  30, 
2003  "  and  the  "Deadline  for 
Intergovernmental  Review"  date  reads 
"August  29,  2003  ".  These  dates, 
respectively,  are  corrected  to  read  "July 
7,  2003"  and  "September  5,  2003". 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  need  further  assistance  and  need  to 
speak  with  someone  in  the  CTC 
program,  you  may  contact  Gisela  Harkin 
by  phone  at  (202)  205-4238.  bv  mail  at 
330  C  Street,  SW.,  Room  4324, 
Washington,  DC  20202,  or  via  e-mail  at 
comm  tech.cen  ter@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  mav  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  mav 
obtain  this  document  in  an  alternative 
format  [e.g..  Braille,  large  print, 
audiotape,  or  computer<liskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

•1, 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://n-ww.ed.gov/ 
legislation/FedRegister 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498.  or  in  the  Washington, 
DC.  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  t'le  do(  ument  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  (iPO 
Acc:ess  at:  kttp:/ /www. access.gpo.gov 'nara/ 
index.html.  ^ 

Prograin  Authority:  20  U.S.C.  7263-7263b. 

Dated:  June  (i.  2003. 
Carol  D'Amico. 

Assistant  Secretary  for  Vocational  and  Adult 

Education. 

(FR  Doc.  03-14718  Filed  6-10-03:  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Written  Findings  and  Compliance 
Agreement  Witti  the  District  of 
Columbia  Public  Schools 

agency:  Office  of  Elementary  and 

Secondary  Education,  Department  of 

Education. 

ACTION:  Notice  of  written  Findings  and 

compliance  agreement. 

SUMMARY:  Section  457  of  the  General 
Education  Provisions  Act  (GEPA) 
authorizes  the  U.S.  Department  of 
Education  to  enter,  into  a  compliance 
agreement  with  a  recipient  that  is  failing 
to  comply  substantially  with  Federal 
program  requirements.  In  order  to  enter 
into  a  compliance  agreement,  the 
Department  must  determine,  in  written 
findings,  that  the  recipient  cannot 
comply  until  a  future  date  with  the 
applicable  program  requirements  and 
that  a  compliance  agreement  is  a  viable 
means  of  bringing  about  compliance.  On 
March  29,  2002,  the  Assistant  Secretary 
for  Elementary  and  Secondary 
Education  (Assistant  Secretary)  entered 
a  compliance  agreement  with  the 
District  of  Columbia  Public  Schools 
(DCPS).  According  to  section  457(b)(2) 
of  GEPA,  the  written  findings  and 
compliance  agreement  must  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Sue  Rigney,  U.S.  Department  of 
Education,  Office  of  Elementary  and 
Secondary  Education,  400  Meu°yland 
Avenue.  SW..  Room  3C139. 
Washington.  DC  20202-6132. 
Telephone:  (202  260-0931). 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD)  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  SUPPLEMENTARY  INFORMATION. 

Under  Title  I,  Part  A  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  (Title  I),  each  State, 
including  the  District  of  Columbia  and 
Puerto  Rico,  was  required  to  develop  or 
adopt,  by  the  1997-98  school  year, 
challenging  content  standards  in  at  least 
reading/language  arts  emd  mathematics 
that  describe  what  the  State  expects  all 
students  to  know  and  be  able  to  do. 
Each  State  also  was  required  to  develop 
or  adopt  performance  standards,  aligned 
with  its  content  standards,  that  describe 
three  levels  of  proficiency  to  determine 
how  well  students  are  mastering  the 
content  standards.  Finally,  by  the  2000- 
2001  school  year,  each  State  was 


required  to  develop  or  adopt  a  set  of 
student  assessments  in  at  least  reading/ 
language  arts  and  mathematics  that 
would  be  used  to  determine  the  yearly 
performance  of  schools  in  enabling 
students  to  meet  the  State's  performance 
standards. 

DCPS  submitted,  and  the  Department 
approved,  evidence  that  it  has  content 
standards  and  performance  descriptors 
in  at  least  reading/language  arts  and 
mathematics.  In  October  2000,  DCPS 
submitted  evidence  of  its  final 
assessment  system  and  performance 
standards.  The  Department  submitted 
that  evidence  to  a  panel  of  three 
assessment  experts  for  peer  review. 
Following  that  review,  the  Acting 
Deputy  Assistant  Secretary  for 
Elementary  and  Secondary  Education 
(Acting  Deputy  Assistant  Secretary) 
concluded  that  DCPS'  proposed  final 
assessment  system  and  performance 
standards  did  not  meet  a  number  of  the 
Title  I  requirements. 

Section  454  of  GEPA,  20  U.S.C.  1234c. 
sets  out  the  remedies  available  to  the 
Department  when  it  determines  that  a 
recipient  "is  failing  to  comply 
substantially  with  any  requirement  of 
law"  applicable  to  Federal  program 
funds  the  Department  administers. 
Specifically,  the  Department  is 
authorized  to — 

(1)  Withhold  funds; 

(2)  Obtain  compliance  through  a  cease 
and  desist  order; 

(3)  Enter  into  a  compliance  agreement 
with  the  recipient;  or 

(4)  Take  any  other  action  authorized 
by  law. 

20  U.S.C.  1234c(a)(l)  through  (4) 

In  a  letter  dated  June  20,  2001,  to  Dr. 
Paul  L.  Vance  Superintendent  of 
Schools  for  the  District  of  Columbia,  the 
3  Acting  Deputy  Assistant  Secretary 
notified  DCPS  that,  in  order  to  remaiii 
eligible  to  receive  Title  I  funds,  it  must 
enter  into  a  compliance  agreement  with 
the  Department.  The  purpose  of  a 
compliance  agreement  is  "to  bring  the 
recipient  into  full  compliance  with  the. 
applicable  requirements  of  law  as  soon 
as  feasible  and  not  to  excuse  or  remedy 
past  violations  of  such  requirements." 
20  U.S.C.  1234f(a).  In  order  to  enter  into 
a  compliance  agreement  with  a 
recipient,  the  Department  must 
determine,  in  written  findings,  that  the 
recipient  cannot  comply  until  a  future 
date  with  the  applicable  program 
requirements  and  that  a  compliance 
agreement  is  a  viable  means  for  bringing 
about  such  compliance. 

On  March  29,  2002,  the  Assistant 
Secretary  issued  written  findings, 
holding  that  compliance  by  DCPS  with 
the  Title  I  standards  cmd  assessment 


requirements  is  genuinely  not  feasible 
until  a  future  date.  Having  submitted  its 
assessment  system  for  peer  review  in 
October  2000,  DCPS  was  not  able  to 
make  the  significant  changes  to  its  | 

system  that  the  Department's  review 
required  in  time  to  meet  the  spring  2001 
statutory  deadline  to  have  approved 
assessments  in  place.  As  a  result.  DCPS 
administered  its  unapproved  assessment 
system  in  2001.  The  Assistant  Secretary 
also  determined  that  a  compliance 
agreement  represents  a  viable  means  of 
bringing  about  compliance  because  of 
the  steps  DCPS  has  already  taken  to 
comply,  its  commitment  of  resources, 
and  the  plan  it  has  developed  for  further 
action  agreement  sets  out  the  action  ^ 

plan  that  DCPS  must  meet  to  come  into 
compliance  with  the  Title  I 
requirements.  This  plan,  coupled  with 
specific  reporting  requirements,  will 
allow  the  Assistant  Secretary  to  monitor 
closely  DCPS*  progress  in  meeting  terms 
of  the  compliance  agreement.  The 
Superintendent  of  DCPS,  Dr.  Paul  L. 
Vance,  signed  the  Agreement  on  March 
28,  2002  and  the  Assistant  Secretary 
signed  it  on  March  29,  2002. 

As  r^uired  by  section  457(b)(2)  of 
GEPA,  20  U.S.C.  1234f(b)(2)  the  text  of 
the  Assistant  Secretary's  written  2002 
findings  is  set  forth  as  appendix  A  and 
the  compliance  agreement  is  set  forth  as 
appendix  B  of  this  notice. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  Text  or  Adobe  Portable 
Document  Format  (PDF),  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/P'edRegister. . 

To  use  PDF.  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  call  the  U.S.  Government  Printing 
Office  (GPO)  toll  free  at  1-888-293- 
6498;  or  in  the  Washington,  DC  area  at 
(202  512-1530). 

Note:  The  ofTiciai  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  is  available  on 
GPO  access  at  http//ww'w.access.gpo.gov/ 
nam/index.html.  (Authority:  20  U.S.C. 
1234c.  1234f.  6311) 

Dated:  June  5,  2003. 
Eugene  W.  Hickok, 

Under  Secretary  of  Education. 

Appendix  A — ^Text  of  the  Written 
Findings  of  the  Assistant  Secretary  for 
Elementary  and  Secondary  Education 

I.  Introduction 

The  Assistant  Secretary  for  Elementary  and 
Secondary  Education  (Assistant  Secretary)  of 
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the  U.S.  Department  of  Education 
(Department)  has  determined,  pursuant  to  20 
U.S.C.  1234c  and  1234f.  that  the  District  of 
Columbia  Public  Schools  (DCPS)  has  failed  to 
comply  substantially  with  certain 
requirements  of  Title  I,  Part  A  of  the 
Elementary  and  Secondary  Education  Act  of 
1965  (Title  I).  20  U.S.C.  6301  et  seq..  and  that 

,  it  is  not  feasible  for  DCPS  to  achieve  full 
compliance  immediately.  Specifically,  the 
Assistant  Secretary  has  determined  that 
DCPS  failed  to  meet  a  number  of  the  Title  I 

.  requirements  concerning  the  development  of 
performance  standards  and  an  aligned 
assessment  system  within  the  statutory  time 
frame. 

For  the  following  reasons,  the  Assistant 
Secretary  has  concluded  that  it  would  be 
appropriate  to  enter  into  a  compliance 
agreement  with  DCPS  to  bring  it  into  full 
compliance  as  soon  as  feasible.  During  the 
effective  period  of  the  compliance  agreement, 
which  ends  three  years  from  the  date  of  these 
findings.  DCPS  will  be  eligible  to  receive 
Title  I  funds  as  long  as  it  complies  with  the 
terms  and  conditions  of  the  agreement  as 
well  as  the  provisions  of  Title  I,  Part  A  and 

.  other  applicable  Federal  statutory  and 
regulatory  requirements. 

II.  Relevant  Statutory  and  Regulatory 
Provisions 

A.  Title  I,  Part  A  of  the  Elementary  and 
Secondary  Education  Act  of  1 965 

Title  I,  Part  A  of  the  Elementary  and 
Secondary  Education  Act  of  1965  (Title  I),  20 
U.S.C.  6301  et  seq..  provides  flnancial 
assistance,  through  State  educational 
agencies,  to  local  educational  agencies  to 
provide  services  in  high-poverty  schools  to 
students  who  are  failing  or  at  risk  of  failing 
to  meet  the  State's  student  performance 
standards.  Under  Title  I  each  State,  including 
the  District  of  Columbia  and  Puerto  Rico,  was 
required  to  develop  or  adopt,  by  the  1997^ 
98  school  year,  challenging'^ontent  standards 
in  at  least  reading/language  arts  and 
mathematics  that  describe  what  the  State 
expects  all  students  to  know  and  be  able  to 
do  and  performance  standards  aligned  with 
those  content  standards,  that  describe  three 
levels  of  proficiency  to  determine  how  well 
students  are  mastering  the  content  standard. 
By  the  2000-2001  school  year.  Title  I 
required  each  State  to  develop  or  adopt  a  set  ' 
of  student  assessments  in  at  least  reading/ 
language  arts  and  mathematics  that  would  be 
used  to  determine  the  yearly  performance  of 
schools  and  school  districts  in  enabling 
students  to  meet  the  State's  performance 
standards.  These  assessments  must  meet  the 
following  requirements: 

•  The  assessments  must  be  aligned  to  a 
State's  content  and  performance  standards. 

•  They  must  be  administered  annually  to 
students  in  at  least  one  grade  in  each  of  three 
grade  ranges:  Grades  3  through  5.  grades  6 
through  9.  and  grades  10  through  12. 

•  They  must  be  valid  and  reliable  for  the 
purpose  for  which  they  are  used  and  of  high 
technical  qualify. 

•  They  must  involve  multiple  measures, 
including  measures  that  assess  higher-order 
thinking  skills. 

•  They  must  provide  for  the  inclusion  of 
all  students  in  the  grades  assessed,  including 


students  with  disabilities  and  limited  English 
proficient  students. 

•  They  must  provide  individual  reports. 

•  Results  from  the  assessments  must  be 
disaggregated  and  reported  by  major  racial 
and  ethnic  groups  and  other  categories. 

20  U.S.C.  6311(b)(3)  > 

B.  The  Genera]  Education  Provisions  Act 

The  General  Education  Provisions  Act 
(GEPA)  provides  a  number  of  options  when 
the  Assistant  Secretary  determines  a 
recipient  of  Department  funds  is  "failing  to 
comply  substantially  with  any  requirement  of 
law  applicable  to  such  funds."  20  U.S.C. 
1234c.  In  such  case,  the  Assistant  Secretary 
is  authorized  to — 

(1)  Withhold  funds: 

(2)  Obtain  compliance  through  a  cease  and 
desist  order; 

(3)  Enter  into  a  compliance  agreement  with 
the  recipient;  or 

(4)  Take  any  other  action  authorized  by 
law.  20  U.S.C.  1234c(a)(l)  through  (4). 

Under  section  457  of  GEPA,  the  Assistant 
Secretary  may  enter  into  a  compliance 
agreement  with  a  recipient  that  is  failing  to 
comply  substantially  with  specific  program 
requirements.  20  U.S.C.  1234f  The  purpose 
of  a  compliance  agreement  is  "to  bring  the 
recipient  into  full  compliance  with  the 
applicable  requirements  of  the  law  as  soon  as 
feasible  and  not  to  excuse  or  remedy  past 
violations  of  such  requirements."  20  U.S.C.     -, 
1234f(a).  Before  entering  into  a  compliance 
agreement  with  a  recipient,  the  Assistant 
Secretary  must  hold  a  hearing  at  which  the 
recipient,  affected  students  and  parents  or 
their  representatives,  and  other  interested 
parties  are  invited  to  participate.  At  that 
hearing,  the  recipient  has  the  burden  of 
persuading  the  Assistant  Secretary  that  full 
compliance  with  the  applicable  requirements 
of  law  is  not  feasible  until  a  future  date  and 
that  a  compliance  agreement  is  a  viable 
means  for  bringing  about  such  compliance. 
20  U.S.C.  1234f(b)(l).  If,  on  the  basis  of  all 
the  available  evidence,  the  Assistant 
Secretary  determines  that  compliance  is 
genuinely  not  feasible  until  a  hiture  date  and 
that  a  compliance  agreement  is  a  viable 
means  for  bringing  about  such  compliance, 
the  Assistant  Secretary  must  make  written 
findings  to  that  effect  and  publish  those 
findings  together  with  the  substance  of  anv 


'  On  January  8,  2002,  the  No  Child  Left  Behind 
Act  of  2001  reauthorized  Title  I  of  the  Elementary 
and  Secondary  Education  Act  (NCLB)  (Pub.  L.  107- 
110).  The  NCLB  made  several  significant  changes  to 
the  Title  I  standards  and  assessment  requirements. 
First,  it  requires  that  each  State  develop  academic 
content  and  student  achievement  standards  in 
science  by  the  2005-06  school  year.  Second,  by  the 
2005-06  school  year,  it  requires  a  system  of  aligned 
assessments  in  each  of  grades  3  through  8  and  once 
during  grades  10  through  12.  Third,  it  requires 
science  assessments  in  at  least  three  grade  spans  by 
the  2007-08  school  year.  Fourth,  the  NCLB 
significantly  changes  the  definition  of  adequate 
yearly  progress  each  State  must  establish  to  hold 
schools  and  school  districts  accountable,  based  on 
data  from  the  2001-02  test  administration.  Finally, 
by  the  2002-03  school  year,  the  NCLB  requires 
State  and  school  district  report  cards  that  include, 
among  other  things,  assessment  results 
disaggregated  by  various  subgroups,  two-year  Irend 
data,  and  percent  of  students^  te$ted< 


compliance  agreement,  in  the  Federal 
Register.  (20  U.S.C.  1234f[b)(2)). 

A  compliance  agreement  must  set  forth  an 
expiration  date  later  than  three  years  from 
the  date  of  these  written  findings,  by  which 
time  the  recipient  must  be  in  full  compliance 

"   with  all  program  requirements  (20  U.S.C. 
12.34f[c)(l)).  In  addition,  a  compliance 
agreement  must  contain  thejerms  and 
conditions  with  which  the  recipient  must 
comply  during  the  period  that  agreement  is 
in  effect  (20  U.S.C.  1234f(c)(2)).  If  the 
recipient  fails  to  comply  with  any  of  the 
terms  and  conditions  of  the  compliance   '■ 

.  agreement,  the  Assistant  Secretary  may 
consider  the  agreement  no  longer  in  effect 
and  may  take  any  of  the  compliance  actions 
described  previously  (20  U.S.C.1234f(d)). 

III.  Analysis 

A.  Overview  of  Issues  To  Be  Resolved  in 
Determining  Whether  a  Compliance 
Agreement  is  Appropriate 

In  deciding  whether  a  compliance 
agreement  between  the  Assistant  Secretan,' 
and  DCPS  is  appropriate,  the  Assistant 
Secretary  must  first  Yietermine  whether 
compliance  by  DCPS  with  the  Title  I 
standards  and  assessment  requirements  is 
genuinely  not  feasible  until  a  future  date  (20 
U.S.C.  1234f(b)).  The  second  issue  that  the 
Assistant  Secretary  must  resolve  is  whether 
DCPS  will  be  able,  within  a  period  of  up  to 
three  years  to  come  into  compliance  with  the 
Title  I  requirements.  Not  only  must  DCPS 
come  into  full  compliance  by  the  end  of  the 
effective  period  of  the  cpmphance  agreement, 
it  must  also  make  steady  and  measurable 
progress  toward  that  objective  while  the 
compliance  agreement  is  in  effect.  If  such  an 
outcome  is  not  possible  then  a  compliance 
agreement  between  the  Assistant  Secretary 
and  DCPS  would  not  be  appropriate. 

B.  DCPS  Has  Failed  To  Comply  Substantially 
With  Title  I  Standards  and  Assessment 
Requirements. 

In  October  2000,  DCPS  submitted  evidence 
of  its  final  assessment  system.  The  Assistant 
Secretary  submitted  that  evidence  to  a  panel 
of  three  assessment  experts  for  peer  review. 
Following  that  review,  the  Acting  Deputy 
Assistant  Secretary  for  Elementary  and 
Secondary  Education  (Acting  Deputy 
Assistant  Secretary)  concluded  that  DCPS' 
proposed  final  assessment  system  did  not 
meet  a  number  of  the  Title  I  requirements 
Specifically  the  Acting  Deputy  Assistant 
Secretary  determined  that  DCPS  must  do  the 
following: 

•  Develop  or  select  an  assessment  system 
that  represents  the  full  range  of  the  DCPS 
content  standards  in  at  least  reading/ 
language  arts  and  mathematics  at  the 
benchmark  grades. 

•  In  addition,  IX:PS  must  document  the 
alignment  of  Ihe  assessments  with  DCPS' 
content  and  performance  standards. 

•  Complete  the  creation  of  EXZPS' 
performance  standards  by  identif>'ing  the 
scores  on  the  assessments  that  define  each  of 
DCPS"  performance  levels. 

•  Provide  data  showing  that  all 
assessments  used  for  Title  I  accountability 
meet  commonly  accepted  professional 
standards  for  technical  quality  consistent 
with  DCPS'  use  of  the  results. 
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•  Establish  assessment  procedures  and 
reports  that  include  all  students  with 
disabilities  in  IX^PS'  assessment  system, 
including  completion  of  an  alternate 
assessment;  include  the  test  results  for  these 
students  in  DCPS"  school  accountability 
measures. 

•  Establish  assessment  procedures  to 
-maximize  participation  of  limited  English 

proficient  (LEP)  students  in  the  assessment 
system  and  include  test  results  for  these 
students  in  DCPS'  school  accountability 
measures  and  determine  the  practicability  of 
administering  a  native  language  version  of 
OCPS"  assessments  and  include  the  results  in 
the  accountability  system. 

•  Monitor  school-leveJ  decisions  regarding 
participation  in  the  alternate  assessment  or 
exemptions  based  on  limited  English 
proficiency  to  ensure  consistency  across 
schools  and  over  time. 

•  Provide  to  the  Department  accurate 
enrollment,  participation,  and  exclusion 
data;  report  school-level  results  for  all 
students  tested;  and  base  school 
accountability  measures  on  all  students. 

•  Develop  and  disseminate  annual  school 
reports  that  display  results  for  all  students, 
disaggregated  by  gender,  major  racial  and 
ethnic  groups.  LEP  status,  migrant  status 
students  with  disabilities  compared  to  non- 
disabled  students,  and  economically 
disadvantaged  students  compared  to  non- 
disadvantaged  students. 

•  Modify  individual  student  reports  to 
reflect  DCPS'  performance  standards  when 
the  standards  are  completed. 

C.  DCPS  Cannot  Correct  Immediately  Its 
Noncompliance  With  the  Title  I  Standards 
and  Assessment  Requirements 

Under  the  Title  I  sts»tute.  DCPS  was 
required  to  implement  a  final  assessment 
system  no  later  than  the  2000-2001  school 
year  (20  U.S.C.  6311(b)(6)).  DCPS  submitted 
evidence  of  its  assessment  system  in  October 
2000,  but  the  Acting  Deputy  Assistant 
Secretary  determined,  on  the  basis  of  that 
evidence,  DCPS'  system  did  not  fully  meet 
the  Title  I  requirements.  Due  to  the  enormity 
and  complexity  of  developing  a  new 
assessment  system  that  addressed  the  Acting 
Deputy  Assistant  Secretary's  concerns,  DCPS 
was  not  able  to  complete  that  task  between 
the  time  it  submitted  its  system  for  review 
and  the  spring  2001  assessment  window. 
Thus,  in  April  2001,  DCPS  administered  the 
assessment  that  the  Acting  Deputy  Assistant 
Secretary  had  determined  did  not  meet  the 
Title  I  requirements.  As  a  result,  the 
Assistant  Secretary  finds  that  it  is  not 
genuinely  feasible  for  DCPS  to  come  into 
compliance  until  a  future  date. 

D.  DCPS  Can  Meet  the  Terms  and  Conditions 
of  a  Compliance  Agreement  and  Come  Into 
Full  Compliance  With  the  Requirements  of 
Title  I  Within  Three  Years 

At  the  public  hearing,  DCPS  presented 
evidence  of  its  commitment  and  capability  to 
come  into  compliance  with  the  Title  I 
standards  and  assessment  requirements 
within  three  years. 

For  example,  in  one  year,  DCPS  developed, 
for  pre-kindergarten  through  grade  12,  a  set 
of  approved  content  standards  in  language 
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arts  and  mathematics  as  well  as  standards  in 
a  number  of  other  areas  such  as  science. 
DCPS  also  developed  approved  performance 
descriptors  in  reading  and  mathematics. 
DCPS  has  also  developed  and  piloted 
alternate  assessments  for  students  with 
disabilities  and  limited  English  proficient 
students  including  a  portfolio  assessment  for 
English  language  learners.  It  must  modify 
these  alternate  assessments,  however,  to 
ensure  full  alignment  and  inclusion  of  all 
students.  Moreover,  DCPS  has  committed 
resources  and  personnel  to  continue  the  work 
of  developing,  aligning,  implementing,  and 
evaluating  assessment  system. 

Finally,  DCPS  has  developed  a 
comprehensive  action  plan,  incorporated  into 
the  compliance  agreement,  that  sets. out  a 
very  specific  schedule  that  DCPS  has  agreed 
to  meet  during  the  next  three  years  for 
attaining  compliance  with  the  Title  I 
standards  and  assessment  requirements.  As  a 
result.  DCPS  is  committed  not  only  to  coming 
into  full  compliance  within  three  years,  but 
to  meeting  a  stringent,  but  reasonable, 
schedule  for  doing  so.  The  action  plan  also 
demonstrates  that  DCPS  will  be  well  on  its 
way  to  meeting  the  new  standards  and 
assessment  requirements  of  the  No  Child  Left 
Behind  Act  of  2001.  The  compliance 
agreement  also  sets  out  documentation  and 
reporting  procedures  that  DCPS  miist  follow. 
These  provisions  will  allow  the  Assistant 
Secretary  to  ascertain  promptly  whether 
DCPS  is  meeting  each  of  the  commitments 
under  the  compliance  agreement  and  is  on 
schedule  to  achieve  full  compliance  within 
the  effective  period  of  the  agreement. 

The  task  of  developing  an  assessment 
system  that  meets  the  Title  I  requirements  is 
not  a  quick  or  easy  one.  However  the 
Assistant  Secretary  has  determined  that, 
given  the  commitment  of  DCPS  to  comply 
with  the  terms  and  conditions  of  the 
compliance  agreement,  it  is  possible  for 
DCPS  to  come  into  full  compliance  with  the 
Title  I  standards  and  assessment 
requirements  within  three  years. 

IV.  Conclusion 

For  the  foregoing  reasons,  the  Assistant 
Secretary  finds  the  following:  (1)  That  full 
compliance  by  DCPS  with  the  standards  and 
assessment  requirements  of  Title  I  is  not 
feasible  until  a  future  date:  and  (2)  that  DCPS 
can  meet  the  terms  and  conditions  of  the 
attached  compliance  agreement  and  come 
into  full  compliance  with  the  Title  I 
standards  and  assessment  requirements 
within  three  years  of  the  date  of  these 
findings.  Therefore,  the  Assistant  Secretary 
has  determined  that  it  is  appropriate  to  enter 
into  a  compliance  agreement  with  DCPS. 
Under  the  terms  of  20  U.S.C.  1234f,  that 
compliance  agreement  becomes  effective  on 
the  date  of  these  findings. 

Dated:  March  29.  2002. 
Susan  B.  Neuman, 
Assistant  Secretary  for  Elementary  and 

Secondary  Education. 


Compliance  Agreement  Under  Title  I  of  the 
Elementary  and  Secondary  Education  Act 
Between  the  United  States  Department  of 
Education  and  the  District  of  Columbia 
Public  Schools 

Introduction 

Title  I  of  the  Elementary  and  Secondary 
Education  Act  of  1965  (Title  I)  required  each 
State,  including  the  District  of  Columbia  and 
Puerto  Rico,  to  develop  or  adopt,  by  the 
1997-98  school  year,  challenging  content 
standards  in  at  least  reading/language  arts 
and  mathematics  that  describe  what  the  State 
expects  all  students  to  know  and  be  able  to 
do.  Title  I  also  required  each  State  to  develop 
or  adopt  performance  standards,  aligned  with 
its  content  standards,  that  describe  three 
levels  of  proficiency  to  determine  how  well 
students  are  mastering  the  content  standards. 
Finally,  by  the  2000-2001  school  year,  Title 
I  required  each  State  to  develop  or  adopt  a 
set  of  student  assessments  in  at  least  reading/ 
language  arts  and  mathematics  that  would  be 
used  to  determine  the  yearly  performance  of 
schools  in  enabling  students  to  meet  the 
State's  performance  standards. 

The  District  of  Columbia  Public  Schools 
(DCPS)  was  not  able  to  meet  these 
requirements  by  the  statutory  deadlines.  In 
order  to  be  eligible  to  continue  to  receive 
Title  I  funds  while  working  to  comply  with 
the  statutory  requirements.  Dr.  Paul  L.  Vance, 
Superintendent  of  DCPS.  indicated  DCPS' 
interest  in  entering  into  a  compliance 
agreement  with  the  Office  of  Elementary  and  . 
Secondary  education  (OESE)  of  the  United 
States  Department  of  Education.  On 
November  13.  2001.  OESE  conducted  a 
public  hearing  regarding  DCPS'  ability  to 
come  into  compliance  with  the  Title  I 
standards  and  assessment  requirements 
within  three  years.  Based  on  testimony  at 
that  hearing,  the  Assistant  Secretary  for 
Elementary  and  Secondary  Education 
(Assistant  Secretary)  determined  that 
compliance  by  DCPS  with  the  Title  I 
standards  and  assessment  requirements  was 
genuinely  not  feasible  until  a  future  date 
because  of  the  "magnitude  and  complexity  of 
meeting  those  requirements."  The  Assistant 
Secretary  also  determined  that  a  compliance 
agreement  represents  a  viable  means  of 
bringing  about  compliance  because  of  the 
steps  DCPS  has  already  taken  to  address  its 
noncompliance,  its  commitment  of  resources 
and  the  plans  it  has  developed  for  further 
action.  These  plans  are  summarized  in  the 
Commitments  and  Timetable  below. 

Pursuant  to  this  Compliance  Agreement 
under  20  U.S.C.  §  1234r.  DCPS  must  be  in 
full  compliance  with  the  requirements  of 
Title  I  no  later  than  three  years  from  the  date 
of  the  Assistant  Secretary's  written  findings, 
a  copy  of  which  is  attached  to,  and 
incorporated  by  reference  into,  this 
Agreement.  Specifically,  DCPS  must  ensure 
and  document  that  it  will  have  met  the 
following  requirements: 

1.  Develop  or  select  an  assessment  that 
represents  the  full  range  of  the  DCPS  content 
standards  at  the  benchmark  grades  in  at  least 
reading  language  arts  and  mathematics  and  is 
consistent  with  Title  I  requirements  for  use 
of  multiple  measures  of  student  performance, 
including  measures  that  assess  higher  order 


Federal  Register / Vol.  68.  No.  112 /Wednesday,  June  11,  2003 /Notices 


34917 


thinking  and  understanding.  Document  the 
alignment  of  the  assessment(s)  with  DCPS 
content  and  performance  standards,  and 
provide  data  showing  that  all  assessments 
usefl  for  Title  I  accountability  meet 
commonly  accepted  professional  standards 
for  technical  quality  consistent  with  the 
District's  uses  of  the  results.  Reliability  of 
both  student  and  school  classifications 
should  be  reported.  «  ' 

2.  Complete  the  definition  of  DCPS 
performance  standards  by  identifying  the 
scores  on  the  assessment(s)  that  define  each 
of  the  DCPS  performance  levels.  DCPS 
teachers  or  other  persons  who  are  thoroughly 
familiar  with  the  DCPS  standards  must  be 
included  in  this  activity. 

3.  Establish  assessment  procedures  to 
maximize  participation  of  limited  English 
proficient  students  (LEP)  in  the  assessment 
and  include  test  results  for  these  students  in 
the  school  accountability  measures.  Any 
students  exempted  from  the  regular 
assessment  on  the  basis  of  language 
proficiency  must  be  included  in  the 
accountability  system  in  some  manner.  DCPS 
is  also  responsible  for  determining  the 
practicability  of  administering  a  native 
language  version  of  the  DCPS  assessment(s}. 


and  including  the  results  in  the 
accountability  system. 

4.  Monitor  school-level  decisions  regarding 
participation  in  the  alternate  assessment  or 
exemption  based  on  limited  English 
proficiency  to  ensure  consistency  across 
schools  and  over  time. 

5.  Develop  and  disseminate  annual  school 
reports  that  display  results  for  all  students, 
disaggregated  by  gender,  major  racial/ethnic 
groups,  LEP  status,  migrant  status,  students 
with  disabilities  as  compared  to  non- 
disabled,  and  economically  disadvantaged 
students  compared  to  non-disadvantaged. 
These  school  profiles  must  be  shared  with 
teachers  and  other  educators,  parents  and  the 
community. 

During  the  period  that  this  Compliance 
Agreement  is  in  effect,  DCPS  is  eligible  to 
receive  Title  I,  Part  A  funds  if  it  complies 
with.the  terms  and  conditions  of  this 
Agreement,  as  well  as  the  provisions  of  Title 
I,  Part  A  and  other  applicable  Federal 
statutory  and  regulatory  requirements. 
Specifically,  the  Compliance  Agreement  sets 
forth  above  the  action  steps  DCPS  must  take 
to  come  into  compliance  with  its  Title  I 
obligations. 

The  action  steps  incorporated  into  this 
Compliance  Agreement  may  be  amended  by 


joint  agreement  of  the  parties,  provided  full 
compliance  can  still  be  accomplished  by  the 
expiration  date  of  the  Agreement. 

If  DCPS  fails  to  comply  with  any  of  the 
"terms  and  conditions  of  this  Compliance 
Agreement,  including  the  action  steps  below, 
the  Department  may  consider  the  Agreement 
no  longer  in  effect  and  may  take  any  action 
authorized  by  law,  including  the  withholding 
of  funds  or  the  issuance  of  a  cease  and  desist 
order. 

For  the  District  of  Columbia  Public 
Schools: 

Dated:  March  28,  2002. 
Dr.  Paul  L.  Vance, 
Superintendent. 

For  the  United  States  Department  of 
Education: 

Dated;  March  29,  2002. 
Susan  B.  Neuman.  Assistant  Secretary, 
Office  of  Elementary  and  Secondary 

Education. 

Date  this  Compliance  Agreement  becoities 
effective:  March  29.  2002. 

Expiration  Date  of  this  Agreement:  March 
29.  2005. 

BILLING  CODE  4000-01-P 
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[FR  Doc.  03-14719  Filed  6-10-03;  8:45  ami 
BaUNG  CODE  4000-01-0 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-502-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

June  5,  2003. 

Take  notice  that  on  May  30,  2003, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1 ,  the 
following  tariff  sheets  proposed  to 
become  effective  June  1,  2003: 

Fifty-Sixth  Revised  Sheet  No.  8 
Fifty-Sixth  Revised  Sheet  No.  9 
Fifty-Fifth  Revised  Sheet  No.  13 
Sixty-Eighth  Revised  Sheet  No.  18 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  to  implement 
recovery  of  approximately  $2.2  million 
of  above-market  costs  that  are  associated 
with  its  obligations  to  Dakota 
Gasification  Company  (Dakota).  ANR 
proposes  a  reservation  surcharge 
applicable  to  its  part  284  firm 
transportation  customers  to  collect 
ninety  percent  of  the  Dakota  costs,  and 
an  adjustment  to  the  maximum  base 
tariff  rates  of  Rate  Schedule  ITS  and 
overrun  rates  applicable  to  Rate 
Schedule  FTS-2,  so  as  to  recover  the 
remaining  ten  percent.  ANR  advises  that 
the  proposed  changes  would  decrease, 
current  quarterly  Above-Market  Dakota 
Cost  recoveries  from  $3,091,394  to 
$2,228,076. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 


Support  at 

FERCOnIineSupport@ferc.gov  or  toU- 
fi-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  June  11,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-14762  Filed  6-10-03:8:45  ami 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-504-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

lune  5,  2003. 

Take  notice  that  on  May  30,  2001, 
ANRPipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1  and 
Original  Volume  No.  2,  the  following 
tariff  sheets  proposed  to  become 
effective  April  1,  2003: 

Second  Revised  Volume  No.  1 
Second  Revised  Sheet  No.  2G 
Original  Volume  No.  2 
Tenth  Revised  Sheet  No.  6     < 
Twelfth  Revised  Sheet  No.  7 
First  Revised  Sheet  No.  1334 
First  Revised  Sheet  No.  1359 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  to  cancel 
ANR's  Rate  Schedules  X-115  and  X-116 
as  approved  by  Commission  order 
issued  on  January  30,  2003. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 


assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676. or 

TTY,  contact  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(aKl)(iii)  and  the  instructions 
on  the  Commission's  Web  site  imder  the 
"e-Filing"  link. 

Comment  Date:  June  11,  2003. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-14764  Filed  6-J0-03;  8:45  ami 

BILUNG  COOe  6717-01^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-50S-000] 

ANR  Storage  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

lune  5,  2003. 

Take  notice  that  on  May  30,  2003, 
ANR  Storage  Company  (ANR  Storage) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1  and 
Original  Volume  No.  2,  the  following  ■ 
tariff  sheets  proposed  to  become 
effective  April  1,  2003: 

Original  Volume  No.  1 
First  Revised  Sheet  No.  lA 
Original  Volume  No.  2 
Fourth  Revised  Sheet  No.  1 
Second  Revised  Sheet  No.  177 
Second  Revised  Sheet  No.  203 

ANR  Storage  states  that  the  above- 
referenced  tariff  sheets  are  being  filed  to 
cancel  ANR  Storage's  Rate  Schedules  X- 
9  and  X-10  as  approved  by  Commission 
order  issued  on  January  30,  2003. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §§  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests' must  be  filed  in  accordance    • 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 


J 
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field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport®ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  June  11.  2003. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-14768  Filed  6-10-03:  8:45  ami 

BNJJNO  COM  triT-OI-f 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-200-103] 

CenterPoint  Energy  Gas  Transmission 
Company;  Notice  of  Negotiated  Rates 

luiu- .'».  joo:<. 

Take  notice  that  on  May  30.  2003. 
CenterPoint  Energy  Gas  Transmission 
Company  (CEGT)  tendered  for  Tiling  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
■Revised  Volume  No.  1.  the  following 
tariff  sheets  to  be  effective  June  1.  2003: 

Se«;onH  Revised  Sheet  No.  861 
Original  Sheet  No.  89.1 
Sheet  Nos.  894-199« 

CEGT  states  thdt  the  purpose  of  this 
filing  is  to  reflect  implementation  of  a 
new  negotiated  rate  transaction  and  an 
amendment  to  an  e:dliting  negotiated 
rate  transaction. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the    . 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 


free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  Hlings. 
See  18  CFR  385.2001  (a)(l)(iii)  and  die 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  June  1 1 .  2003. 

Magalie  R.  Salas. 

Sffcrvlary. 

fFR  Do<:.  03-1477.3  Filed  6-10-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-295-000] 

Clear  Fork  Pipeline  Company;  Notice 
of  Petition  for  Declaratory  Order 

lune  4,  2003. 

Take  notice  that  on  May  9,  2003,  Clear 
Fork  Pipeline  Company  (Clear  Fork) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  pursuant  to 
rule  207(a)(2)  of  the  Commission's  rules 
of  practice  and  procedure.  18  CFR 
385.207(a)(2),  a  Petition  for  Declaratory 
Order  in  Docket  No.  CP03-295-000, 
requesting  that  the  Commission  declare 
that  the  acquisition  by  Clear  Fork  of 
Colorado  Interstate  Gas  Company's 
(CIG)  Silver  Tip  Lateral  in  Park  County, 
Wyoming,  and  the  subsequent 
ownership  and  operation  of  these 
facilities,  will  have  the  primary  function 
of  gathering  of  natural  gas  and  thereby 
be  exempt  from  the  Commission's 
jurisdiction  pursuant  to  section  1(b)  of 
the  Natural  Gas  Act  (NGA). 

Clear  Fork  states  that  the  Silver  Tip 
Lateral  is  a  5.3  mile  lateral  consisting  of 
4  pipeline,  terminating  at  the  Elk  Basin 
Plant  in  Park  County,  Wyoming.  Clear 
Fork  states  that  it  purchased  all  of  CIG's 
rights,  title  and  interests  in  the  Silver 
Tip  Lateral  and  related  facilities 
pursuant  to  a  Purchase  and  Sale 
Agreement  dated  July  1 .  2002  and  that 
the  line  currently  is  idle. 

Following  Commission  action  on  the 
instant  petition.  Clear  Fork  states  that  it 
intends  to  incorporate  the  Silver  Tip 
Lateral  and  related  facilities  into  the 
preexisting  non-jurisdictional  gathering 
system  and  intends  to  operate  such 
facilities  as  an  integral  part  of  the 
gathering  and  production  facilities 
needed  to  gather  natural  gas  and 
transport  it  to  the  Elk  Basin  Plant  for 
processing. 

Clear  Fork  states  that  CIG  has 
abandoned  the  Silver  Tip  Lateral  and 
related  facilities  under  its  blanket 
authorization  in  Docket  No.  CP83-21. 
Clear  Fork  states  that  because  it  is  not 


otherwise  engaged  in  the  ownership  and 
operation  of  facilities  in  interstate 
commerce  that  are  subject  to  the  NGA 
and  the  Commission's  jurisdiction,  a 
declaratory  order  is  requested 
disclaiming  jiuisdiction  over  Clear 
Fork's  ownership  and  operation  of  the 
facilities  purchased  from  CIG. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  Hied  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper:  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  June  19,  2003. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-14609  Filed  6-10-03;  8:45  am] 

BILLING  COOC  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-50S-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Proposed  Ctianges  in  FERC 
Gas  Filing 

lune  5,  2003. 

Take  notice  that  on  May  30,  2003, 
Colorado  Interstate  Gas  Company  (CIG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Voliune  No.  1, 


Twenty-Eighth  Revised  Sheet  No.  11  A, 
to  become  effective  July  1.  2003. 

CIG  states  the  tariff  sheet  is  being  filed 
to  revise  the  quarterly  Fuel 
Reimbursement  Percentage  applicable  to 
Lost.  Unaccounted-For  and  Other  Fuel 
Gas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  piotion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  June  11,  2003. 

Magalie  R.  Salas. 

Secretary. 

[PR  Doc.  03-14765  Filed  6-10-03;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-51 2-000] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

June  5,  2003. 

Take  notice  that  on  May  30.  2003, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Voliune  No.  1,  the  following 
revised  tariff  sheets,  bearing  a  proposed 
effective  date  of  July  1,  2003: 

Sixth  Revised  Sheet  No.  144 
Second  Revised  Sheet  No.  144A 
Fourth  Revised  Sheet  No.  318 


Columbia  Gulf  states  that  it  is  ' 
submitting  this  filing  to  include  in  its 
Tariff  new  provisions  permitting 
Columbia  Gulf  to  agree  with  its 
shippers,  on  a  not  unduly 
discriminatory  basis,  to  a  contractual 
right  of  first  refusal  ("ROFR"), 
equivalent  to  the  ROFR  right  set  forth 
from  time  to  time  in  Section  4  of  the 
General  Terms  and  Conditions  of  its 
Tariff,  for  service  agreements  that  have 
a  term  of  12  or  more  cons&utive 
months  of  service  but  bear  a  rate  that  is 
either  discounted  or  negotiated. 

Columbia  Gulf  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordancewith  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
v^vnv.ferc. gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
hee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001{a){l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  iuider  the  "e-Filing"  link. 

Comment  Date:  June  11,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-14772  Filed  6-10-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RPOO-346-002  and  RP01-t6- 
002] 

Dauphin  Island  Gathering  Partners; 
Notice  of  Compliance  Filing 

fune  5.  2003. 

Take  notice  that  on  May  30.  2003, 
Dauphin  Island  Gathering  Partners 
(Dauphin  Island)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  tariff  sheets  included 
in  Appendix  A  to  the  filing,  with  an 
effective  date  July  1,  2003. 

Dauphin  Island  states  that  the  revised 
tariff  sheets  are  being  filed  in 
anticipation  of  implementing  the  Order 
637  tariff  sheets  on  July  1,  2003.  The 
tariff  sheets  incorporate  the  tariff 
changes  from  Dauphin  Island's  Order 
No.  587-0  compliance  filing  which  were 
submitted  after  Dauphin  Island's  last 
Order  No,  637  filing. 

Dauphin  Island  states  that  copies  of 
the  filing  are  being  served 
contemporaneously  on  all  participants 
listed  on  the  service  list  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Root*  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the    FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  niunber 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  June  11,  2003.  - 

Magalie  R.  Salas, 

Secretoiy. 

[FR  Doc.  03-14757  Filed  6-1O-03:  8:45  am] 

BHXMG  CODE  6717-«1-P 


3M92 


Federal  Register /Vol.  68,  No.  112 /Wednesday,  June  11,  2003 /Notices 


Federal  Register / Vol.  68,  No.  1 12 /Wednesday,  June  11,  2003 /Notices 


34933 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  ' 

[Docket  No.  RP03-«11-«00] 

Dauphin  Island  Gathering  Partners; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

» 

lune  S.  2003. 

Take  notice  that  on  May  30.  2003. 
Dauphin  Island  Gathering  Partners 
(Dauphin  Island)  tendered  for  tiling  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1 ,  First  Revised  Sheet  No. 
181,  to  become  effective  |uly  1.  2003. 

Dauphin  Island  states  that  this  tariff 
sheet  is  being  filed  to  clarify  how  prior 
period  adjustments  are  handled  for 
imbalances. 

Dauphin  Island  states  that  copies  of 
the  tiling  are  being  served 
contemporaneously  on  its  firm  and 
interruptible  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  tiling  should  tile  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulator}'  Commission. 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  tiled  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  tile  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:^/ 
wwH-.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
tield  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  tilings. 
See  18CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  June  11,  2003. 

Ma^alie  R.  Salas. 

Sncrntur}'. 

|FR  no.:.  0.1-14771  Filed  6-10-03;  8:45  ami 

BILUNO  CODE  6717-Ot-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP03-503-000] 

Discovery  Gas  Transmission  LLC; 
Notice  of  Tariff  Filing 

lune  .5.  2003. 

Take  notice  that  on  May  30,  2003. 
Discovery  Gas  Transmission  LLC 
(Discovery)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Original  Volume 
No.  1 ,  with  an  effective  date  of  July  1, 
2003: 

Fifth  Revised  Sheet  No.  20 
Third  Revised  Sheet  No.  33 
Third  Revised  Sheet  No.  44 
Third  Revised  Sheet  No.  53 

Discovery  states  that  the  tariff  sheets 
are  being  filed  to  update  its  Lost  and 
Unaccounted  For  Gas  percentage. 

Discovery  further  states  that  copies  of 
the  tiling  have  been  mailed  to  each  of 
its  customers,  interested  State 
Commissions  and  other  interested 
persons. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  tile  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426,  rn  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  June  11.  2003. 

Magalie  R.  Salas. 

Secretary. 

jFR  Do»:.  03-14763  Filed  6-10-03;  8:45  urn) 

BILUNO  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-497-000] 

Enbridge  Offshore  Pipelines  (UTOS) 
LLC;  Notice  of  Compliance  Filing  ^ 

June  4.  2003. 

Take  notice  that  on  Mav  30.  2003, 
Enbridge  Offshore  Pipelines  (UTOS) 
LLC  (Enbridge  UTOS)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.l,  the  tariff  sheets 
listed  in  appendix  A  of  the.filing, 
effective  July  1,  2003. 

Enbridge  UTOS  states  that  it  is 
making  this  filing  pursuant  to  the 
directives  in  Order  No.  587-R,  Final 
Rule,  issued  on  March  12,  2003,  in 
Docket  No.  RM96-1-024.  The  revised 
tariff  sheets  included  in  Enbridge 
UTOS's  tiling  reflect  the  Version  1.6 
standards  and  the  partial  day  recall 
standards  promulgated  by  the 
Wholesale  Gas  Quadrant  of  the  North 
American  Energy  Standards  Board,  as 
adopted  by  the  Federal  Energy 
Regulatory  Commission  (Commission) 
and  incorporated  by  reference  in  the 
Commission's  regulations. 

Enbridge  UTOS  states  that  copies  of 
its  filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  tiling  should  tile  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's- 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  butwill 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  tiling  is  available  for 
review  at  the  Commission  in  the  Public 
■  Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
w\s'w. fere. gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
support  at  FERCOnlineSupport@ferc.gov 
or  toll-free  at  (866)  208-3676,  or  TTY, 
contact  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 


Comment  Date:  June  11,  2003. 

Nfagalie  R.  Salas, 

'Secretary.  ' 

(PR  Doc.  03-14614  Filed  6-10-^)3;  8:45  am) 

BIUJNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-498-000] 

Enbridge  Pipelines  (KPC);  Notice  of 
Compliance  Rling 

June  4,  2003. 

Take  notice  that  on  May  30,  2003, 
Enbridge  Pipelines  (KPC)  (Enbridge 
KPC)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  tariff  sheets  listed  in 
appendix  A  of  the  filing,  to  be  effective 
July  1,  2003. 

Enbridge  KPC  states  that  it  is  making 
this  filing  pursuant  to  the  directives  in 
Order  No.  587-R,  Final  Rule,  issued  on 
March  12,  2003,  in  Docket  No.  RM96- 
1-024.  The  revised  tariff  sheets 
included  in  Enbridge  KPC's  filing  reflect 
the  Version  1.6  standards  and  the  partial 
day  recall  standards  promulgated  by  the 
Wholesale  Gas  Quadrant  of  the  North 
American  Energy  Standards  Board,  as 
adopted  by  the  Federal  Energy 
Regulatory  Commission  (Commission) 
and  incorporated  by  reference  in  the 
Commission's  regulations. 

Enbridge  KPC  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the  ' 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 


FERCOnlineSupport@ferc.gov  or  toil- 
-free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  June  11,  2003. 

Magalie  R.  Salas, 

Secretary. 

1FR  Doc.  03-14615  Filed  6-10-03;  8:45  am) 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-499-000]   ' 

Enbridge  Pipelines  (Midia)  LLC; 
Notice  of  Compliance  Filing 

June  4,  2003. 

Take  notice  that  on  May  30,  2003, 
Enbridge  Pipelines  (Midla)  L.L.C. 
(Enbridge  Midla)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  tariff  sheets  listed  in 
appendix  A  of  the  filing,  to  be  effective 
July  1,  2003. 

Enbridge  Midla  states  that  it  is  making 
this  filing  pursuant  to  the  directives  in 
Order  No.  587-R,  Final  Rule,  issued  on 
March  12,  2003,  in  Docket  No.  RM96- 
1-024.  The  revised  tariff  sheets 
included  in  Enbridge  Midla's  filing 
reflect  the  Version  1.6  standards  and  the 
partial  day  recall  standards  promulgated 
by  the  Wholesale  Gas  Quadrant  of  the 
North  American  Energy  Standards 
Board,  as  adopted  by  the  Ftederal  Energy 
Regulatory  Commission  (Commission) 
and  incorporated  by  reference  in  the 
Commission's  regulations. 

Enbridge  Midla  states  that  copies  of 
its  filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 


the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS  "  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
firee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  ^'e-Filing"  link. 
Comment  Date:  June  11,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-14616  Filed  6-10-03;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-500-000] 

Enbridge  Pipelines  (AlaTenn)  LLC; 
Notice  of  Compliance  Filing 

June  4.  2003. 

Take  notice  that  on  May  30,  2003, 
Enbridge  Pipelines  (AlaTenn)  L.L.C. 
(Enbridge  AlaTenn)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Fourth 
Revised  Volume  No.  1,  the  tariff  sheets 
listed  in  appendix  A  of  the  filing,  to  be 
effective  July  1,  2003. 

Enbridge  AlaTenn  states  that  it  is 
making  this  filing  pursuant  to  the 
directives  in  Order  No.  587-R,  Final 
Rule,  issued  on  March  12,  2003,  in 
Docket  No.  RM96-1-024.  The  revised 
tariff  sheets  included  in  Enbridge 
AlaTenn 's  filing  reflect  the  Version  1.6 
standards  and  the  partial  day  recall 
standards  promulgated  by  the 
Wholesale  Gas  Quadrant  of  the  North 
American  Energy  Standards  Board,  as 
adopted  by  the  Federal  Energy 
Regulatory  Commission  (Commission) 
and  incorporated  by  reference  in  the 
Commission's  regulations. 

Enbridge  AlaTenn  states  that  copies  of 
its  filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154. 210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
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by  the  Commission  in  determining  the 
appropriate  action  to  be  talien,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnUneSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  June  11,  2003. 

Magalie  R.  Salas, 

Sucrftary. 

|FR  Doc.  U3-14617  Filed  6-10-03:  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-78-000] 

Maritimes  &  Northeast  Pipeline,  LLC; 
Notice  of  Technical  Conference 

luntiS.  20U3. 

On  June  19.  2003.  the  Staff  of  the 
Commission  will  hold  a  technical 
conference  concerning  the  status  of  the 
pipeline  expansion  proposal  made  by 
Maritimes  &  Northeast  Pipeline,  L.L.C. 
in  the  above  referenced  proceeding. 

The  conference  will  be  held  at  2  p.m. 
at  the  Commission's  offices  at  888  First 
Street  NE.,  Washington.  DC. 

Any  parties  to  this  proceeding  with 
questions  about  the  technical 
conference  should  call  Richard  Foley  at 
(202) 502-8955. 

V 

Magalie  R.  Salas, 

Secretary. 

(PR  Doc.  03-14730  Filed  6-10-03:  8:45  am) 

BILUNQ  COOC  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 76-087] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Negotiated  Rates 

|iine5.  2003. 

Take  notice  that  on  June  2,  2003, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  .1,  the  tariff 
sheets  listed  on  Appendix  A  to  the 
niing,  to  be  effective  June  1,  2003. 

Natural  states  that  the  purpose  of  this 
fding  is  to  implement  an  amendment  to 
an  existing  negotiated  rate  transaction 
with  Wisconsin  Electric-Commodity 
Resources  under  Natural's  Rate 
Schedule  IBS  pursuant  to  Section  49  of 
the  General  Terms  and  Conditions  of 
Natural's  Tariff. 

Natural  states  that  copies  of  the  fding 
are  being  mailed  to  all  parties  set  out  on 
the  official  service  list  in  Docket  No. 
RP99-176. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  ffle  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
,  the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
fleld  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnhneSupport@feTC.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  June  16.  2003. 

Magalie  R.  Salaa, 

Secretary. 

IFR  Doc.  03-14774  Filed  6-10-03;  8:45  am) 

MLUNQ  cooe  cnr-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RPOO-403-004  and  RP01-388- 
004] 

Northern  Border  Pipeline  Company; 
Notice  of  Compliance  Filing 

June  5,  2003. 

Take  notice  that  on  June  2,  2003, 
Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  flling  the 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1 ,  the  revised  tariff  sheets  identified 
at  Appendices  A  and  B  to  the  filing. 

Northern  Border  states  that  the     . 
revised  tariff  sheets  are  being  filed  in 
order  to  comply  with  the  Commission's 
May  6,  2003  Order  in  the  referenced 
proceedings,  and  that  the  revised  tariff 
sheets  relate  to  compliance  with  Order 
Nos.  637.  637-A,  and  637-B  and  the 
Commission's  Remand  Order  at  Docket 
No.  RM98-1 0-011. 

Northern  Border  states  that  copies  of 
this  filing  have  been  sent  to  all  of 
Northern  Border's  contracted  Shippers, 
interested  state  regulatory  commissions, 
and  all  parties  of  record  in  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE  ,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
ivivw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnUneSupport@ferc.gov  or  toU- 
fi-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
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Comment  Date:  June  16,  2003.  ■ 

Magalie  R.  Salas, 

Secretary. 

IFR  Dor.  0.3-14758  Filed  6-10-03:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-507-O0OJ 

Northern  Border  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

lune  5.  2003. 

Take  notice  that  on  May  30.  2003. 
Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  following 
tariff  sheets  to  become  effective  July  1 , 
2003: 

Seventh  Revised  Sheet  No.  J 19 
Fifth  Revised  Sheet  No.  272 
Original  Sheet  No.  272A 
Original  Sheet  No.  272B 

Northern  Border  states  that  it  is 
proposing  to  add  a  new  Subsection  26.5 
to  the  General  Terms  and  Conditions  of 
its  tariff  to  establish  a  provision 
regarding  the  reservation  of  capacity  for 
future  expansion/extension  projects  and 
to  clarify  contract  term  extension  rights 
for  interim  shippers  under  Section  5  of 
Rate  Schedule  T-1  for  capacity  reserved 
under  Subsection  26.5. 

Northern  Border  states  that  copies  of 
this  filing  have  been  sent  to  all  of 
Northern  Border's  contracted  shippers 
and  interested  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulator\'  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §§  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
vrww.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 


assistance,  please  contact  FERC  Online 
Support  at 

FERCOnUneSupport@ferc.gov  or  toll- 
fi-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  June  1 1 ,  2003. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-14767  Filed  6-10-03:  8:45  am) 

BILLING  cooe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-297-000] 

Northwest  Natural  Gas  Company; 
Notice  of  Compliance  Filing 

June  4.  2003. 

Take  notice  that  on  May  15,  2003. 
Northwest  Natural  Gas  Company 
(Northwest  Natural),  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  pursuant 
to  section  7  of  the  Natural  Gas  Act 
(NGA)  and  §  284.224  of  the 
Commission's  regulations  to  amend  its 
limited  jurisdiction  blanket  certificate  of 
public  convenience  and  necessity  to 
allow  it  to  use  its  capacity  on  the  KbIso 
Beaver  (KB)  pipeline  system,  now  or 
hereafter  acquired,  to  transport  gas 
which  it  does  not  own  and  to  receive 
natural  gas  from,  alid  deliver  natural  gas 
to,  Northwest  Pipeline  Corporation  at  its 
interconnections  with  KB  for  its -FERC 
jurisdictional  customers!  Northwest 
Natural  also  requests  related  waivers  of 
the  shipper  must  have  title  and  capacity 
brokering  rules  so  that  it  can  use  its  KB 
capacity  without  restriction  for  its  FERC 
jurisdictional  customers,  that  the 
Commission  confirm  that  granting  the 
certificate  amendment  and  the  waivers 
will  not  affect  Northwest  Natural's 
exemptions  under  section  1(c)  and  other 
sections  of  the  NGA,  and  that  the 
Commission  grant  other  approvals 
which  may  be  appropriate,  consistent 
with  the  application. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\'ene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before  the 
comment  date  below.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make  ' 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
u'M'H'./err.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnUneSupport@ferc.gov  or  toU- 
fi-ee  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(ai(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  June  16.  2003. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  03-14R10  Filed  6-10-03:  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

{Docket  No.  RP03-501-000] 

PG&E  Gias  Transmission,  Northwest 
Corporation;  Notice  Compliance  Filing 

June  4.  2003. 

Take  notice  that  on  May  30.  2003. 
PG&E  Gas  Transmission.  Northwest 
Corporation  (GTN)  tendered  for  filing 
workpapers  supporting  the  restatement 
of  its  fuel  and  line  loss  surcharge  in 
compliance  with  Paragraph  37  of  the 
General  Terms  and  Cjjnditions  of  its 
Tariff 

GTN  states  that  a  copy  of  this  filing 
has  been  served  upon  its  customers  and 
interested  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  §  385,214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  Allsuch  motions  or 
protests  must  be  filed  on  or  before  the 
intervention  and  protest  date  as  shown- 
below.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at-the  Commission  in  the  Public 
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Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  Hlings. 
See  18  CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  June  11,  2003. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-14618  Filed  6-10-0.1;  8:4.5  ami 

atLUNQ  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-51 8-045] 

PGAE  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Negotiated 
Rates 

)une  5.  2003. 

Take  notice  that  on  June  2,  2003. 
PG&E  Gas  Transmission,  Northwest 
Corporation  (GTN)  tendered  for  filing  to 
be  part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1-A.  Fourteenth 
Revised  Sheet  No.  15,  with  an  effective 
date  of  June  1,  2003. 

GTN  states  that  this  sheet  is  being 
filed  to  reflect  the  implementation  of 
one  new  negotiated  rate  agreement  and 
the  removal  of  four  negotiated  rate 
agreements  that  have  expired. 

GTN  further  states  that  a  copy  of  this 
filing  has  been  served  on  GTN's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Refiarence  Room  or  may  be  viewed  on 


the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  June  16,  2003. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-14775  Filed  6-10-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-51 0-000] 

Questar  Southern  Trails  Pipeline 
Company;  Notice  of  Annual  Fuel  Gas 
Reimbursement  Report 

June  5.  20U3. 

Take  notice  that  on  June  2,  2003. 
Questar  Southern  Trails  Pipeline 
Company  (Southern  Trails)  tendered  for 
filing  its  annual  Fuel  Gas 
Reimbursement  Percentage  (FGRP) 
report  and  proposed  a  -0.25%  variance 
adjustment  to  be  effective  July  1.  2003. 

Southern  Trails  stated  that  a  copy  of 
this  filing  has  been  served  upon  its 
customers  and  the  Public  Service 
Commissions  of  Utah.  New  Mexico, 
Arizona  and  California. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §§  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before  the 
intervention  and  protest  date  as 
indicated  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 


field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-6659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  June  12.  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-14770  Filed  6-10-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP02-430-001  and  CP02-43O- 
002] 

Saltvilie  Gas  Storage  Company,  LLC; 
Notice  of  Technical  Conference 

)une4.  2003. 

Take  notice  that  a  technical 
conference  will  be  held  on  June  17, 
2003.  at  1  p.m..  in  a  room  to  be 
determined,  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE..  Washington.  DC  20426. 

This  conference  is  being  held  in 
accordance  with  the  Commission's  May 
16.  2003  Order  Directing  Compliance 
Filing.  Convening  Technical  Conference 
and  Deferring  Action  on  Requests  for 
Rehearing.^  in  which  the  Commission 
directed  staff  to  convene  a  technical 
conference  to  address  issues  relating  to 
Saltvilie  Gas  Storage  Company's 
(Saltvilie)  assertion  of  Hinshaw  status. 

Attendance  at  the  conference  is 
limited  to  Conunission  staff  and  existing 
parties  as  of  the  issuance  of  the 
Commission's  May  16  order. 

There  will  be  no  transcript  of  the 
conference,  and  there  will  be  no 
telephone  link  communications.  For 
more  information  about  the  conference, 
please  contact  Marcia  Lurensky  at  (202) 
502-8504  or  jack.kendall@ferc.gov. 

Magalie  R.  Salas. 

Secretary. 

(FR  Doc.  03-14608  Filed  6-10-03;  8:45  am] 

BiuMG  cooe  Cn7-01-P 


'  Sallville  Gas  Storage  Company.  103  FERC 
161.187(2003). 
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DEPARTyENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsston 

[Docket  No.  RP03-509-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  HIing  and  Request  for  Wahrer 

June  5,  2003. 

Take  notice  that  on  May  30.  2003, 
Teimessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  a 
current  accounting  of  Tennessee's  take- 
or-pay  transition  costs  and  a  request  for 
waiver  of  the  requirement  that 
Tennessee  restate  its  take-or-pay 
transition  surcharges. 

Tennessee  states  that  this  filing  of  the 
current  accounting  is  in  compliance 
with  Article  XXV  of  the  General  Terms 
and  Conditions  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1.  Tennessee 
further  states  that  the  request  for  waiver 
is  based  on  the  fact  that  "Tennessee  has 
not  incurred  any  significant  recoverable 
take-or-pay  costs  since  its  last  filing  on 
November  27.  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  §§  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before  the 
intervention  and  protest  date  as 
indicated  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
tcdcen,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  June  12.  2003. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  03-14769  Filed  6-10-03;  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodiet  Nos.  RPOO-495-005,  RP01-97-004, 
and  RP03-211-001] 

Texas  Gas  Transmission,  LLC  formerly 
Texas  Gas  Transmission  Corporation; 
Notice  of  Compliance 

]une  5,  2003. 

Take  notice  that  on  June  2.  2003, 
Texas  Gas  Transmission.  LLC  (Texas 
Gas),  formerly  Texas  Gas  Transmission 
Corporation,  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  tariff  sheets  listed 
below: 

Effective  June  1,  2003  First  Jlevised  Sheet  No. 
12B 

Effective  July  1,2003 

Second  Revised  Sheet  No.  55 
Second  Revised  Sheet  No.  56 
Third  Revised  Sheet  No.  57 
Third  Revised  Sheet  No.  71 
Third  Revised  Sheet  No.  72 
Second  Revised  Sheet  No.  80C 
Second  Revised  Sheet  No.  BOD 
Second  Revised  Sheet  No.  91 
Third  Revised  Sheet  No.  92 
Second  Revised  Sheet  No.  99H 
Second  Revised  Sheet  No.  991 
First  Revised  Sheet  No.  99J 
First  Revised  Sheet  No.  99VV 
First  Revised  Sheet  No.  99X 
Second  Revised  Sheet  No.  107 
Second  Revised  Sheet  No.  237 
First  Revised  Sheet  No.  238 
Sheet  No.  239 

Texas  Gas  states  that  the  tariff  sheets 
are  being  filed  in  compliance  with  the 
Commission's  May  22.  2003.  Order  on 
Compliance  Filings  (103  FERC 
H  61,218).  which  conditionally  accepted 
Texas  Gas's  previously  filed  tariff  sheets 
and  directed  Texas  Gas  to  file  revised 
tariff  sheets  within  10  days  of  that  Order 
to  address  issues  discussed  within  the 
Order  itself. 

Texas  Gas  states  that  copies  of  the 
tariff  sheets  are  being  mailed  to  all . 
parties  in  this  docket,  on  Texas  Gas's 
official  service  list,  and  to  Texas  Gas's 
jurisdictional  customers  and  to 
interested  state  conunissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 


This  filing  is  available  for  review  at  the 
Conmiission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at  . 

FERCOnlineSupport@ferc.gov  oir  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-6659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  Uie 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  June  16,  2003: 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  03-14759  Filed  6-10-03;  8:45  am) 

BILUNG  COOE  6717-01-f> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  Nos.  RP03-484-000  and  RPOt-208- 
000  (not  consolidated)] 

The  Toca  Producers,  Complainant,  v. 
Southern  Natural  Gas  Company, 
Amoco  Production  Company,  et  al.. 
Respondents;  Notice  of  Complaint 

June  5,  2003. 

Take  notice  that  on  May  28,  2003, 
pursuant  to  Rule  206  of  the  Rules  of 
Practice  and  Procedure  of  the  Federal 
Energy  Regulatory  Commission 
(Commission),  18  CFR  385.206.  BP 
America  Production  Company,  Chevron 
U.S.A.  Inc.,  ExxonMobil  Gas  &  Power 
Marketing  Company,  a  division  of 
Exxon  Mobil  Corporation,  and  Shell 
Offshore  Inc.  (jointly  the  Toca  . 

Producers)  filed  a  complaint  under 
Sections  4  and  5  of  the  Natural  Gas  Act," 
against  Southern  Natural  Gas  Company 
(Southern)  and  a  request  for  an 
evidentiary  hearing.  The  Toca  Producers 
also  move  to  hold  the  related  and 
pending  case,  Amoco  Production 
Company,  et  al..  Docket  No.  RPOl-208- 
000,  in  abeyance  during  the  litigation  of 
this  complaint. 

The  Toca  Producers  allege  that  the 
lack  of  objective  and  nondiscriminatory 
liquefiable  hydrocarbon  gas  quality 
standards  in  Southern's  tariff  is 
inconsistent  with  the  public  interest  and 
permits  Southern  to  discriminate 
unduly  among  parties  delivering  natural 
gas  into  Southern's  system.  The  Toca 
Producers  request  an  evidentiary 
hearing  before  an  ALJ  to  develop  a    - 
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record  upon  which  the  contested  issues 
of  material  fact  can  be  resolved. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  The 
answer  to  the  complaint  and  all 
comments,  interventions  or  protests 
must  be  filed  on  or  before  the  comment 
date  below.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  The  answer  to 
the  complaint,  comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  June  17,  2003. 

Magalie  R.  Salas. 

Secretary. 

IFR  Doc.  0.1-14761  Filed  6-10-03;  8:45  am) 

BH.LJNO  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-360-001] 

Transwestern  Pipeline  Company; 
Notice  of  Compliance  Filing 

June  5.  2003. 

Take  notice  that  on  June  2,  2003, 
Transwestern  Pipeline  Company 
(Transwestern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1,  the  following  • 
tariff  sheets  to  become  effective  July  1, 
2003: 

Substitute  7th  Revised  Sheet  No.  ."iO 
lOlh  Revised  Sheet  No.  9.5B.01 
Substitute  9th  Revised  Sheet  No.  95C 
Original  She«st  No.  95C.01 


8th  Revised  Sheet  No.  95D 
Substitute  9th  Revised  Sheet  No.  95E 
10th  Revised  Sheet  No.  95F 

Transwestern  states  that  on  March  12. 
2003,  in  Docket  No.  RM96-1-024,  the 
Commission  issued  Order  No.  587-R 
(Order  587-R),  amending  its  open 
access  regulations  governing  standards 
for  conducting  business  with  interstate 
pipelines.  Transwestern  states  that 
Order  587-R  required  pipelines  to  make 
tariff  filings  by  May  1,  2003  to 
implement  provisions  of  that  order  to 
become  effective  on  July  1,  2003. 
Transwestern  explains  that  it  submitted 
its  compliance  filing  on  April  30,  2003. 
and  that  on  May  21,  2003.  the 
Commission  issued  an  Order  accepting 
.Trans western's  April  30,  2003  filing, 
subject  to  Transwestern  filing  revisions 
to  the  above  tariff  sheets  within  ten  days 
of  the  May  2 1  Order.  Transwestern 
states  the  instant  filing  reflects  the 
revisions  as  directed  by  the 
Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www./eir.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  June  16,  2003. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  0.3-14760  Filed  6-10-03;  B:45  am] 

BILUNG  CODE  6717-01-P  < 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP03-50&-OO0] 

Wyoming  Interstate  Company,  Ltd.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

)une  5,  2003. 

Take  notice  that  on  May  30,  2003, 
Wyoming  Interstate  Company.  Ltd. 
(WIC)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  2.  the  following  tariff  sheets 
to  become  effective  June  29.  2003. 

Third  Revised  Sheet  No.  87 
Fourth  Revised  Sheet  No.  88 
Third  Revised  Sheet  No.  89 
Setxjnd  Re\'ised  Sheet  No.  90 
Fourth  Revised  Sheet  No.  91 

WIC  states  that  the  tariff  sheets  revise 
its  Form  of  Service  Agreement 
applicable  to  service  under  WlC's  firm 
rate  schedule  to  include  additional 
contracting  practices. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to, 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the    . 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  June  11.  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-14766  Filed  6-10-03:  8:45  am] 

BILUNG  CODE  6717-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2069-^)07  Arizona] 

Arizona  Public  Service  Company; 
Notice  of  AvailalMllty  of  Draft 
Environmental  Assessment 

June  4,  2003. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission)  ' 
regulations.  18  CFR  part  380  (Order  No. 
486.  52  FR  47897).  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  surrender  of  license  for  the  major, 
constructed  Childs  Irving  Hydroelectric 
Project.  The  project  is  located  on  Fossil 
Creek,  in  Yavapai  and  Gila  counties, 
Arizona.  The  project  is  located  entirely 
on  lands  of  the  National  Forest  System: 
it  occupies  326.8  acres  within  the 
Coconino  National  Forest  and  17.2  acres 
within  the  Tonto  National  Forest.  The 
Commission  staff  has  prepared  a  Draft 
Environmental  Assessment  (DEA)  on 
the  license  surrender. 

The  DEA  contains  the  stafTs  analysis 
of  the  potential  environmental  impacts 
of  the  retirement  of  the  project  and  the 
removal  of  most  of  the  project  facilities, 
and  has  concluded  that  surrendering  the 
license,  with  appropriate  environmental 
protection  measures,  would  not 
constitute  a  major  federal  action  that 
would  significantly  affect  the  quality  of 
the  human  environment. 

A  copy  of  the  DEA  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY. 
(202)  502-8659. 

You  may  also  register  online  at  http:/ 
/www.ferc.gov/esubscribenow.htm  to  be 
notified  via  e-mail  of  new  filings  and 
issuances  related  to  this  or  other 
pending  projects.  For  assistance,  contact 
FERC  Online  Support. 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Magalie  R.  Salas. 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE.. 
Washington,  DC  20426.  Please  affix 
Project  No.  2069-007  to  all  comments. 
Comments  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 


electronic  filings.  See  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  (http:// 
www.ferc.gov)  under  the  "e-Filing"  link. 

For  further  information,  contact 
Dianne  Rodman,  Environmental 
Coordinator,  at  (202)  502-6077. 

Magalie  R.  Salas, 

Secretary. 

(FR Doc.  03-14612  Filed  6-^0-^3:  8:45  am] 

BILLING  CODE  6717-01-P      ■ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  12379-000— AK] 

Lake  Dorotliy  Hydro,  Inc.;  Notice  of 
Availability  of  Draft  Environmental 
Assessment 

June  4,  2003. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  part  380  (Order  No. 
486.  52  FR  47897).  Office  of  Energy 
Projects  staff  have  reviewed  the 
application  for  Lake  Dorothy  Hydro. 
Inc.'s  proposed  Lake  Dorothy 
Hydroelectric  Project  and  has  prepared 
a  Draft  Environmental  Assessment 
(DEA).  The  proposed  project  would  be 
located  at  Lake  Dorothy  on  Dorothy 
Creek,  near  Juneau,  Alaska,  and  would 
occupy  approximately  1,790  acres  of 
land  within  the  Tongass  National  Forest 
administered  by  the  U.S.  Forest  Service. 
This  DEA  contains  the  Commission 
stafTs  analysis  of  the  potential  future 
environmental  impacts  of  the  project 
and  has  concluded  that  licensing  the 
project,  with  appropriate  environmental 
protective  measures,  would  not 
constitute  a  major  federal  action  that 
would  significantly  affect  the  quality  of 
the  human  envirormient. 

Comments  on  the  DEA  should  be  filed 
by  July  3,  2003.  Comments  should  be 
filed  with:  Magalie  R.  Salas.  Secretary. 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington.  DC 
20426.  Pocuments  may  also  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii). 
and  the  instructions  on  the 
Commission's  Web  site  at  http:// 
MTVw./erc.gov  under  the  "e-Filing"  link. 

Copies  of  the  DEA  can  be  viewed  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 


field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
ft«e  at  1-866-208-3676.  or  for  TTY. 
(202) 502-8659. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-14613  Filed  6-10-03;  8:45  am] 

BILLING  CODE  ^17-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2232-455] 

Notice  of  Application  for  Non-Project 
Use  of  Project  L^nds  and  Soliciting 
Comments,  Motions  To  Intervene,  and 
Protests 

June  5,  2003. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Non-Project  Use 
of  Project  Lands. 

b.  Project  No:  2232-455. 

c.  Date  Filed:  April  21 ,  2003. 

d.  Applicant:  Duke  Power  Company. 

e.  Name  of  Project:  Catawba- Wateree. 

f.  Location:  The  project  is  located  in 
Alexander,  Burke,  Caldwell,  Catawba. 
Gaston,  Iredell,  Lincoln,  McDowell  and 
Mecklenburg  Counties.  North  Carolina 
and  Chester.  Fairfield,  Kershaw, 
Lancaster,  and  York  Counties.  South 
Carolina.  This  project  does  not  occupy 
any  federal  or  tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)  825(r)  and  799  and 
801. 

h.  Applicant  Contact:  Mr.  Joe  Hall. 
Lake  Management  Representative,  Duke 
Power,  a  division  of  Duke  Energy  Corp.. 
P.O.  Box  1006.  Chariotte.  North  Carolina 
28201-1006.  (704)  382-8576. 

i.  FERC  Contacts:  Any  questions  on 
this  notice  should  be  addressed  to  Mrs. 
Jean  Potvin  at  (202)  502-8928.  or  e-mail 
address:  jean.potvin@ferc.gov. 

j.  Deadline  for  filing  comments  and  or 
motions:  July  7,  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Ms. 
Magalie  R.  Salas.  Secretary.  Federal 
Energv  Regulator\'  Commission.  888 
First  Street.  NE..  Washington,  DC  20426. 
Please  include  the  project  number  (P- 
2232—455)  on  any  comments  or  motions 
filed.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
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site  under  http://www.ferc.gov  the  "e- 
Filing"  link.  The  Commission  strongly 
encourages  e-fllings. 

k.  Description  of  Request:  The 
licensee  proposes  to  grant  a  lease  for  a 
Commercial  Residential  Marina  to  Lake 
James  Properties.  LLC  for  the  Arbor  on 
Lake  James  Subdivision.  The  proposal 
includes  two  parcels  of  project  land 
containing  a  total  of  1.918  acres  for  a 
proposed  commercial  residential  marina 
facilities.  Nine  cluster  boat-docks 
having  110  boat  slips  would  provide 
access  to  the  reservoir  by  residents  of 
The  Arbor  on  Lake  fames  Subdivision, 
located  in  McDowell  County,  North 
Carolina. 

1.  Location  of  the  Application:  The 
fding  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room,  located  at  888  First  Street,  NE., 
Room  2A.  Washington.  DC  20426,  or 
may  be  viewed  on  the  Commission's 
Web  site  at  http://www.ferc.gov  using 
the  "FERRIS"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  please  call 
the  Helpline  at  (866)  208-3676  or 
contact 

FERCONUNESUPPORT@ferc.gov.  For 
TTY.  contact  (202)  502-8659. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Conunissioil  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules*  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS  ". 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS  ",  "PROTEST  ",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments:  Feaeral.  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 


obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magaiie  R.  Salas, 

Secretary.  , 

|FR  Doc.  03-14751  Filed  6-10-03;  8:45  am) 

WLUNG  COOC  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Transfer  of  License  and 
Soliciting  Comments,  IMotions  To 
Intervene,  and  Protests 

|une  5,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Transfer  of 
License. 

b.  Project  No. :  2392-021 . 

c.  Date  Filed:  April  22.  2003. 

d.  Applicants:  American  Paper  Mills 
of  Vermont.  Inc.  (Transferor)  and  Dalton 
Hydro.  LLC  (Transferee). 

e.  Name  of  Project:  Oilman  Project. 

f.  Location:  On  the  Connecticut  River 
in  Essex  County.  Vermont  and  Coos 
County.  New  Hampshire.  The  project 
does  not  utilize  federal  or  tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791a-825r. 

h.  Applicants  Contacts:  Douglas  J. 
Wolinsky,  Esq..  Eggleston  &  Cramer, 
Ltd..  P.O.  Box  1489,  Burlington, 
Vermont  05402-1489,  (802)  864-0880 
(Transferor);  Steve  Harmsen,  Dalton 
Hydro.  LLC.  26  North  State  Street.  Salt 
Lake  City.  Utah  84103  and  David  John 
Mullett.  Esq..  P.O.  Box  127.  Montpelier. 
Vermont  05601-0127,  (802)  223-3080 
(Transferee). 

i.  FERC  Contact:  Regina  Saizan,  (202) 
502-8765. 

j.  Deadline  for  filing  comments  and  or 
motions:  July  7,  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magaiie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number 


(2392-021)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  a  document  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Transfer:  The 
applicants  seek  after-the-fact 
Commission  approval  to  transfer  the 
license  for  the  Oilman  Project  from 
American  Paper  Mills  of  Vermont.  Inc., 
who  is  in  Chapter  1 1  Bankruptcy 
proceedings,  to  Dalton  Hydro.  LLC.  who 
purchased  the  project  at  an  auction 
related  to  the  bankruptcy  proceedings. 

1.  The  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  addresses  in  item  h. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST  ",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the  . 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
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representative  of  the  Applicant 
specified  in  the  particular  application, 
p.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  pre3umed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magaiie  R.  Salas, 

Secretary. 

[PR  Doc.  03-14752  Filed  6-10-03;  8:45  am] 

BILUNG  CODE  e717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2716-041] 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

June  5,  2003. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Amendment  of 
License  to  Increase  its  Authorized 
Generating  Capacity. 

b.  Project  No:  2716-041. 

c.  Date  Filed:  December  13.  2002. 

d.  Applicant:  Virginia  Electric  Power 
Company. 

e.  Name  of  Project:  Bath  County 
Pumped  Storage  Project. 

f.  Location:  The  project  is  located  on 
the  Back  Creek  and  Little  Back  Creek  in 
Bath  County.  Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791a-825r. 

h.  Applicant  Contact:  Martin  L. 
Bowling.  Jr..  Dominion  Virginia  Power, 
5000  Dominion  Boulevard.  Olen  Allen. 
VA  23060.  (804)  273-3034. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Jake  Tung  at  (202)  502-8757.  or  e-mail 
address:  hong.tung@ferc.gov. 

j.  Deadline  for  filing  comments  and  or 
motions:  ]u]y  7,  2003. 

k.  Description  of  Request:  The 
licensee  proposes  to  overhaul  all  six 
turbine-generators  for  the  project  over 
the  next  seven  years,  starting  on  October 
6,  2003,  and  continuing  at  the  pace  of 
one  unit  per  year.  The  overhaul 
includes  replacement  of  the  nmners 
which  will  result  in  increases  in  turbine 
hydraulic  capacity  and  generating 
capacity.  The  licensee  states  that  the 


proposed  capacity  increase:  (1)  Would 
not  affect  the  upper  or  lower  minimiun 
or  maximum  reservoir  levels,  (2)  would 
increase  the  rate  of  flow  between  the 
reservoirs,  and  (3)  would  not  affect  the 
releases  from  both  the  upper  reservoir 
into  Little  Back  Creek  and  the  lower 
reservoir  into  Back  Creek. 

1.  Location  of  the  Application:  The 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  .  located  at  888  First  Street,  NE., 
Room  2A,  Washington,  DC  20426,  or 
may  be  viewed  on  the  Commission's 
Web  site  at  http://www.ferc.gov  using 
the  "FERRIS"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  please  call 
the  Helpline  at  (866)  208-3676  or 
contact 

FERCONUNESUPPORT@ferc.gov.  For 
TTY,  contact  (202)  502-8659. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene:Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDmONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments:  Feaeral.  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

q.  Comments,  protests,  and 
interventions  may  be  filed  electronically 


via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  at  http://www.ferc.gov  under  the  "e- 
Filing"  link. 

Magaiie  R.  Salas, 

Secretory. 

|FR  Doc.  03-14753  Filed  6-10-03;  8:45  am] 

BILUNG  CODE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Ready  for 
Environmental  Analysis  and  Soliciting 
Comments,  Recommendations,  Terms 
and  Conditions,  and  Prescriptions 

June  5,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No. :  2984-042. 

c.  Date  filed:  March  29,  2002. 

d.  Applicant:  S.D.  Warren  Company. 

e.  Name  of  Project:  Eel  Weir 
Hydroelectric  Project. 

f.  Location:  The  existing  project  is 
located  on  the  Presumpscot  River  at  the 
outlet  of  Sebago  Lake,  in  Cumberland 
County,  Maine.  The  project  does  not 
affect  federal. lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)— 825(r). 

h.  Applicant  Contact:  Thomas  P. 
Howard,  S.D.  Warren  Company,  89 
Cumberland  Street,  P.O.  Box  5000, 
Westbrook,  ME  04098-1597;  Telephone 
(207)  856-4286. 

i.  FERC  Contact:  Allan  Creamer,  (202) 
502-8365  or  allan.creamer@ferc.gov. 

j.  Deadline  for  filing  comments, 
recommendations,  terms.and 
conditions,  and  prescriptions:  60  days 
fi-om  the  issuance  of  this  notice.  The 
Commission  directs,  pursuant  to  Section 
4.34(b)  of^e  Regulations  (see  Order  No. 
533  issued  May  8,  1991.  56  FR  23108, 
May  20,  1991)  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  within  60  days  fi-om  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  fi-om  the 
date  of  this  notice.  Anyone  may  obtain 
an  extension  pf  time  for  these  deadlines 
from  the  Commission  only  upon  a 
showing  of  good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 
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All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.,  Washington,  DC  20426.  The 
Commission's  Rules  of  Practice  require 
all  interveners  filing  documents  with 
the  Commission  to  serve  a  copy  of  that 
document  on  each  person  on  the  official 
service  list  for  the  project.  Further,  if  an 
intervener  files  comments  or  documents 
with  the  Commission  relating  to  the 
merits  of  an  issue  that  may  affect  the 
responsibilities  of  a  particular  resource 
agency,  they  must  also  serve  a  copy  of 
the  document  on  that  resource  agency. 

Comments,  recommendations,  terms 
and  conditions,  and  prescriptions  may 
be  filed  electronically  via  the  Internet  in 
lieu  of  paper.  See  18  CFR 
385.2001{a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  (  http:// 
www.ferc.gov)  under  the  "e-Filing"  link. 
The  Commission  strongly  encourages 
electronic  filing. 

k.  This  application  has  been  accepted, 
and  is  ready  for  environmental  analysis 
at  this  time. 

1.  The  existing  Eel  Weir  Project 
operates  in  a  store-and-release  mode. 
The  project  consists  of  the  following 
features:  (1)  A  115-foot-long,  22-foot- 
high  stone  masonry  spillway  dam;  (2)  a 
900-foot-long  stone  and  earth-fill  east 
abutment  section  that  varies  in  height 
from  a  few  inches  to  a  maximum  of  20 
feet:  (3)  a  260-foot-long  stone  and  earth- 
fill  west  abutment  section  with  variable 
height;  (4)  five  6.5-foot-high  by  4.75- 
foot-wide  discharge  gates:  (5)  four  8.8- 
foot-high  by  7-foot-wide  canal  intake 
gates:  (6)  a  12-mile-long,  28,771 -acre 
impoundment,  Sebago  Lake,  at  elevation 
266.65  msl;  (7)  a  6,700-mile-long 
bypassed  reach;  (8)  a  90-foot-long  fish 
screen,  located  upstream  of  the  canal 
gates;  (9)  a  4,826-foot-long.  15-foot-deep 
earthen  power  canal:  (10)  three  canal 
waste  gates  that  discharge  to  the  upper 
bypassed  reach,  each  with  an  integral 
minimum  fiow  gate,  and  two  canal 
sluice  gates,  located  along  the  canal  wall 
integral  to  the  powerhouse  intake 
structure  wall,  which  discharge  to  the 
lower  bypassed  reach:  (11)  a 
powerhouse  containing  three  Hercules 
turbines  and  generating  units,  having  an 
installed  capacity  of  1,800  kilowatts; 
(12)  a  3.5-mile-long,  11-kilovolt 
transmission  line;  and  (13)  appurtenant 
facilities.  The  average  annual  generation 
is  estimated  to  be  about  12,300 
megawatt-hours.  All  power  generated  by 
the  project  is  utilized  by  the  applicant's 
paper  mill  in  Westbrook,  Maine. 

m.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 


http://www.ferc.gcfv  using  the  "FERRIS  " 
link.  Enter  the  docket  number,  , 

excluding  the  last  three  digits  in  the 
docket  number  field  (P-2984),  to  access 
the  document.  For  assistance,  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov.  or  toll- 
free  at  1-866-208-3676,  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

Register  online  at  http:// 
WTVH'./erc.gov/esubscribenow.htm  to  be 
notified  via  email  of  new  filings  and 
issuances  related  to  this  or  other 
pending  projects.  For  assistance,  contact 
FERC  Online  Support. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS  ",  "REPLY 
COMMENTS", 

"RECOMMENDATIONS,"  'TERMS 
AND  CONDITIONS.  "  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Each  filing  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  on 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b),  and 
385.2010. 

o.  The  application  will  be  processed 
according  to  the  following  Hydro 
Licensing  Schedule.  Revisions  to  the 
schedule  will  be  made  if  the 
Commission  determines  it  necessary  to 
do  so: 


Action 


Notice  of  availability  of 
the  draft  NEPA  docu- 
ment 

Initiate  10(j)  process  

Notice  of  availability  of 
the  final  NEPA  docu- 
ment. 

Ready  for  Commission 
decision  on  the  appli- 
cation. 


Tentative  date 


October  2003. 


October  2003. 
February  2004. 


May  2004. 


Final  amendments  to  the  application 
must  be  filed  with  the  Commission  no 


later  than  30  days  from  the  issuance 
date  of  this  notice. 

Magalie  R.  Salas, 

Secretary. 

|FR  Dor.  0.3-147.')4  Filed  6-10-03;  8:4.'j  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Compliance  Filing  and 
Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

June  5,  2003. 

Take  notice  that  the  following 
compliance  report  has  been  filed  with 
the  Commission  and  is  available  for 
public  inspection: 

a.  Application  Type:  Recreation  Usage 
Report. 

b.  Project  No:  9690-071. 

c.  Date  Filed:  April  29,  2003. 

d.  Applicant:  Mirant.  NY-Gen.  LLC. 

e.  Name  of  Project:  Rio  Project. 

f.  Location:  The  project  is  located  on 
the  Mongaup  River  in  Orange  County. 
New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791  (a)  825(r)  and  799 
and  801. 

h.  Applicant  Contact:  William 
McLaughlin,  Engineering  Group  Leader, 
Mirant  NY-Gen  LLC,  Four  Executive 
Boulevard,  Suite  100,  Suffern.  NY 
10901.(845)357-5266. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mrs. 
Heather  Campbell  at  (202)  502-6182.  or 
e-mail  address: 
beather.campbell@ferc.gov. 

j.  Deadline  for  filing  comments  and  or 
motions:  ]uly  7,  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Ms. 
Magalie  R.  Salas,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington  DC  20426. 
Please  include  the  project  number  (P- 
9690-071)  on  any  comments  or  motions 
filed.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  at  http://www.ferc.gov.  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  e-filings. 

k.  Description  of  Filing:  Mirant  filed 
its  Recreation  Usage  Report  for  2002 
required  by  article  408,  as  amended. 
This  report  provides  an  evaluation  of 
the  recreation  facilities  downstream  of 
the  Rio  Dam  and  the  effectiveness  -of  the 
Whitewater  releases  in  meeting  the 
needs  of  the  public. 
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1.  Location  of  the  Filing:  This  filing  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  888  First 
Street,  NE.,  Room  2A,  Washington,  DC 
20426  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  inter\'ene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS '. 
■RECOMMENDA'nONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST".  OR 
"MOTION  ro  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 


p.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  filing.  A 
copy  of  the  filing  may  be  obtained  by 
agencies  directly  from  the  Applicant.  If 
an  agency  does  not  file  comments 
within  the  time  specified  for  filing 
comments,  it  will  be  presumed  to  have 
no  comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Magalie  R.  Salas, 

Sec  ret  an,'. 

|FR  Doc.  0:}-1475.S  Filed  6-10-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  1 2228-001  ] 

Huiah  Hydro,  LLC;  Notice  of  Surrender 
of  Preliminary  Permit 

)une  o,  2003. 

Take  notice  that  Hulah  Hydro.  LLC. 
permittee  for  the  proposed  Hulah  Dam 
Hydroelectric  Project,  has  requested  that 
its  preliminary  permit  be  terminated. 
The  permit  was  issued  on  November  5, 
2002,  and  would  have  expired  on 
October  31,  2005.  The  project  would 
have  been  located  on  the  Caney  River  in 
Osage  County,  Oklahoma.  • 

The  permittee  filed  the  request  on 
April  30,  2003.  The  preliminarj'  permit 
for  Project  No.  12228  shall  remain  in 
effect  through  tlie  thirtieth  day  after 
issuance  of  this  notice  unless  that  day 
is  a  Saturday.  Sunday,  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 

ATTACHt^ENT 


for  under  18  CFR  part  4.  may  be  filed- 
on  the  next  business  day. 

Magalie  R.  Salas. 

Secretary. 

|FR  Doi .  03-147.=i6  Filed  6-10-03:  8:4,i  ami 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-2001-000] 

Electric  Quarterly  Reports;  Revised 
Public  Utility  Filing  Requirements; 
Notice  of  Extension  of  Time 

lune  4.  2003. 

On  April  25,  2002.  the  Commission 
issued  Order  No.  2001.'  a  final  rule 
which  requires  public  utilities  to  file 
Electric  Quarterly  Reports  (EQR).  Order 
2001-C,  issued  December  1«.  2002, 
instructs  all  public  utilities  to  file  these 
reports  using  Electric  Quarterly  Report 
Submission  Software,  beginning  with 
the  report  due  on  or  before  January  31 , 
2003  (extended  to  Februar\  21,  2003). 
On  March  28,  2003.  the  Commission 
issued  Order  2001-D,  requiring  public 
utilities  to  review  their  fourth  quarter 
2002  EQR  submissions  to  ensure  that 
the  data  filed  was  correct.  Utilities  were 
directed  to  re-submit  their  corrected 
•data  by  April  11.  2003,  which  was 
extended  to  April  18,  2003. 

Despite  the  extended  due  dates, 
several  companies  requested  further 
extensions  to  the  filing  deadlines  to 
resolve  problems  they  experienced  with 
compiling  and  formatting  their  data. 
Notice  is  hereby  given  that  the 
deadlines  for  filing  EQR  data  are 
extended  to  the  dates  listed  for  each 
company  identified  in  the  attachment  to 
this  notice. 

Magalie  R.  Salas, 

Secretary. 


Utility 


Quarters  requested 


Date  of  requested 
extension 


ACN  Energy,  Inc 

Dominion  Resources  Services^ 

Enron  Energy  Services.  Inc    and  Enron  Energy  Marketing 
Corp. 

PPM  Energy  '. 

Sprague  Energy  Corp  

Western  Energy  Marketers  , 

The  Boralex  Companies^  .-. 

California  Independent  System  Operator  Corp 

2  Includes  affiliates  of  Virginia  Electric  and  Power  Company 


.2nd,  3rd,  4tti  O  2002;  1st  0  2003 

1st  Q  2003  

2nd,  3rd,  4th  Q  2002;  1st  O  2003 

"ist  Q2003 

2nd,  3rd,  4tti  0  2002;  1st  Q  2003 
2nd,  3rd,  4tfi  Q  2002;  1st  Q  2003 
2nd,  3rd,  4th  0  2002;  1st  Q  2003 
4th  Q  2002;  1st  Q  2003  


June  24,  2003. 
June  16,  2003. 
June  30.  2003. 

June  6.  2003 
June  6,  2003 
June  23,  2003 
June  19.  2003. 
June  20,  2003. 


and  Dominion  Energy  Marketing,  Inc 


'  Revised  Publir  Utility  Filing  Requirements. 
Older  No.  2001.  67  FR  3)043.  FERC  .Stats.  &  Regs. 


"C  31,127  (April  2.5,  2002);  relig  denied.  Order  No. 
2(K)1-A.  100  FERt;  1  61,074.  reconsideration  and 


clarification  denied.  Order  No.2001-B.  100  FERC 
161.342(2002). 
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3 Includes  Boralex  Stranon  Energy,  Inc..  Boralex  Fort  Fairfield,  Inc.,  Boralex  Ashland,  Inc.,  Boralex  Livermore  Falls.  Inc    Boralex  Athens  En- 
ergy, inc.,  Boralex  Chateaugay,  Inc. 


(FR  Doc.  03-14611  Filed  6-10-03:  8:45  am) 
atUJNO  COOE  6717-«1-r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7510-7] 

State  Innovation  Grant  Program, 
Preliminary  Notice  and  Request  for 
Input  on  ttie  Development  of  a 
Solicitation  for  Proposals  for  2003/ 
2004  Awards 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency,  Office  of  Policy, 
Economics  and  Innovation  (OPEI)  is 
giving  a  preliminary  notice  of  its 
intention  to  solicit  proposals  for  a  2003/ 
2004  grant  program  to  support 
innovation  by  state  environmental 
regulatory  agencies — the  "State 
Innovation  Grant  Program."  The  Agency 
is  also  seeking  input  h-om  State 
Environmental  Regulatory  Agencies  on 
the  topic  eu^as  for  the  solicitation.  In 
addition,  EPA  is  asking  each  State 
Environmental  Regulatory  Agency  to 
designate  a  point  of  contact  at  the 
management  level  (in  addition  to  the 
Commissioner  or  Cabinet  Secretary 
level)  who  should  receive  further 
communication  about  the  upcoming 
solicitation.  EPA  anticipates  publication 
of  a  Federal  Register  notice  to  announce 
the  availability  of  the  next  solicitation 
within  60  days. 

DATES:  State  Environmental  Regulatory 
Agencies  will  have  30  days  from  the 
date  of  publication  until  (insert  date  30 
days  after  publication  of  this  notice  in 
the  FR]  of  this  pre-announcement  notice 
in  the  Federal  Register  to  respond  with: 
(1)  Suggestions  for  broad  topic  areas 
{e.g.,  a  subject  area  and  1-2  paragraphs 
of  description)  for  the  next  solicitation: 
and  (2)  point  of  contact  information 
(name,  title,  mailing  address,  telephone 
and  fax  numbers,  and  e-mail  address) 
for  the  person  within  the  State 
Environmental  Regulatory  Agency  (in 
addition  to  Commissioner  or  Cabinet 
Secretaries)  who  should  receive  future 
notices  about  the  State  Innovation 
Grants. 

ADDRESSES:  Information  should  be  sent 
to:  State  Innovation  Grant  Program; 
Office  of  Policy,  Economics  and 
Innovation;  U.S.  Environmental 
Protection  Agency  (1807T);  1200 


Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460.  Responses  may  also  be  sent 
by  fax  to  (202-566-2220),  addressed  to 
the  "State  Innovation  Grant  Program," 
or  by  e-mail  to: 

Innovation_State_Grants@EPA.gov.  We 
encourage  e-mail  responses.  If  you  have 
questions  about  responding  to  this 
notice,  please  contact  EPA  at  this  e-mail 
address  or  fax  number,  or  you  may  call 
Gerald  Filbin  at  202-560-2182.  EPA 
will  acknowledge  all  responses  it 
receives  to  this  notice. 
SUPPLEMENTARY  INFORMATION: 

Background 

EPA  pilot  tested  the  State  Innovation 
Grant  Program  with  a  solicitation  in 
June,  2002  and  subsequent  awards 
starting  in  the  fall  of  2002.  The  2002 
Program  solicitation  focused  on 
"innovation  in  environmental 
permitting  programs"  as  they  addressed 
the  goals  identified  in  EPA's  plan  for 
future  innovation.  Innovating  for  Better 
Environmental  Results:  A  Strategy  to 
Guide  the  Next  Generation  of 
Innovation  at  EPA  (EPA  lOO-R-02-002; 
http://www.epa.gov/opei/strategy).  The 
Agency's  Innovation  Strategy,  which 
will  remain  key  to  this  year's 
Solicitation,  presents  a  framework  for 
innovation  consisting  of  four  major 
elements: 

(1)  Strengthen  EPA's  innovation 
partnerships  with  States  and  Tribes; 

(2)  Focus  on  priority  environmental 
areas: 

— Reduce  greenhouse  gases 
— Reduce  smog 

— Restore  and  maintain  water  quality 
— Reduce  the  cost  of  water  and 
wastewater  infrastructure; 

(3)  Diversify  our  environmental 
protection  tools  and  approaches, 
including: 

— Information  resources  and  technology 

— Environmental  technology 

— Incentives 

— Enviroiunental  Management  Systems 

— Results-based  goals  and  measures; 

(4)  Foster  "innovation-friendly" 
systems  and  organizational. 

The  2002  program  focused  on 
innovation  in  permitting,  including  the 
use  of  incentives  and  the  development 
of  Environmental  Results  Programs 
(ERPs)  such  as  the  one  initially 
developed  by  Massachusetts  and  now 
being  adopted  by  other  States.  For  more 
information  on  last  year's  solicitation, 
the  proposals  received,  and  the  2002 
award  decisions,  please  see  the  Web  site 
at:  http://www.epa.gov/innovation/ 
stategmnts. 


Request  for  State  Input  on  Solicitation 
Themes  and  Priorities 

The  2003/2004  State  Innovation  Grant 
Program,  building  on  the  2002  pilot 
program,  will  seek  to  strengthen  EPA's 
innovation  partnership  with  States  by 
providing  a  source  of  funding  to 
facilitate  State  efforts  to  test  new  models 
for  "next  generation"  environmental 
protection  that  will  provide  better 
environmental  results,  consistent  with 
the  goals  of  EPA's  Innovation  Strategy. 

EPA  plans  to  retain  the  focus  area  of 
"innovation  in  permitting"  (including 
support  for  development  of 
Environmental  Results  Programs)  for  the 
upcoming  solicitation,  but  will  add 
other  topic  areas  of  mutual  interest  to 
this  year's  solicitation,  as  well.  (These 
grants  will  not  be  applied  to  the 
development  or  demonstration  of  new 
environmental  technologies.)  EPA  is 
including  additional  focus  areas  in 
response  to  feedback  received  from 
States  that  found  "innovation  in 
permitting"  to  be  too  narrow  a  topic  to 
capture  their  State  priorities.  Additional 
areas  of  competition  in  the  solicitation 
will  provide  for  development  and 
implementation  of  other  innovative 
approaches  to  solving  priority 
environmental  problems. 

EPA  is  asking  for  State  environmental 
regulatory  agencies  to  provide  brief 
(about  1  paragraph)  suggestions  about 
additional  innovation  themes  that  might 
be  included  as  subject  areas  in  this 
solicitation.  Specifically,  EPA  is 
interested  in  hearing  what  activities  in 
addition  to  permitting  States  believe  are 
ripe  for  innovation.  EPA  will  continue 
to  encourage  project  proposals  that 
address  the  four  priority  environmental 
areas  identified  above  {i.e.,  reduce 
greenhouse  gases;  reduce  smog;  restore 
and  maintain  water  quality;  reduce  the 
cost  of  water  and  wastewater 
infrastructure)  and  use  tools  {i.e., 
incentives,  information,  performance 
measurement,  etc.)  highlighted  in  the 
Innovation  Strategy.  State 
Environmental  Regulatory  Agency 
respondents  should  send  their 
suggestions  to  EPA  by  mail,  e-mail,  or 
fax  as  described  in  the  "Addresses" 
section  above. 

Competition  Limited  to  the  State 
Environmental  Regulatory  Agency 

The  competition  will  be  limited  to  the 
principal  Environmental  Regulatory 
Agency  within  each  State,  although 
these  agencies  are  encouraged  to  partner 
with  odier  agencies  within  the  State  that 
have  enviroiunental  mandates  {e.g.. 
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natural  resources  management, 
transportation,  public  health,  energy). 
EPA  will  accept  only  one  proposal  from 
each  State  and  it  must  be  submitted  by 
the  principal  Environmental  Regulatory 
Agency  from  that  State.  States  are  also 
encouraged  to  partner  with  neighboring 
States  to  address  cross-boimdary  issues 
and  to  consider  partnering  with  Tribal 
governments  in  developing  projects  and 
proposals.  Multi-state  or  State-'Tribal 
proposals  will  be  accepted  in  addition 
to  an  individual  State  proposal,  but  a 
State  may  appear  in  no  more  than  one 
multi-State  or  State-Tribal  proposal  in 
addition  to  their  individual  State 
proposal. 

EPA  is  currently  working  through  its 
American  Indian  Environmental  Office 
and  other  Program  Offices  within  the 
Agency  to  explore  ways  to  make  similar 
grants  available  to  American  Indian 
Tribes  through  a  parallel  process. 

Request  for  State  To  Designate  a 
Primary  Point  of  Contact 

EPA  asks  that  each  State 
Environmental  Regulatory  Agency 
designate  as  a  primary  point-of-contact, 
a  manager  who  we  will  add  to  the  EPA 
notification  list  for  further 
announcements  about  the  State 
Innovation  Grant  Program.  We  are 
asking  that  this  name  be  submitted  with 
the  approval  of  the  highest  levels  of 
management  within  an  Agency 
(Secretary,  Commissioner,  or  their 
deputies)  within  30  days  after 
publication  of  this  notice  in  the  FR  July 
11,  2003.  Please  submit  this  information 
to  EPA  as  described  in  the  "Addresses" 
section  above. 

Dated:  June  4.  2003. 
Elizabeth  Shaw, 

Director.  Office  of  Environmental  Policy 
Innovation. 

|FR  Doc.  03-1474.5  Filed  6-10-03:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-7510-8] 

Clean  Air  Scientific  Advisory 
Committee  Science  Advisory  Board; 
National  Ambient  Air  Monitoring 
Strategy  (NAAMS)  Subcommittee 
Notification  of  Public  Advisory 
Committee  Meetings 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA),  Science  Advisory  Board 
(SAB),  announces  a  public  meeting  and 


two  publicly-accessible  teleconferences 
of  the  Clean  Air  Scientific  Advisory 
Committee  (CASAC)  to  review  the 
Agency's  National  Ambient  Air 
Monitoring  Strategy  (NAAMS). 
DATES:  There  are  three  CASAC  NAAMS 
Subconunittee  meetings  or 
teleconferences: 

(a)  fuly  1„2003:  A  publicly  accessible 
teleconference  will  take  place  from  1  to 
3  pm  (Eastern  Time)  to  address  any 
outstanding  questions  that 
subcommittee  members  and  others 
might  have  concerning  the  proposed 
charge  to  the  NAAMS  Subcommittee, 
the  NAAMS  review  materials,  and  the 
logistics  for  the  face-to-face  meeting  on 
July  8-9,  2003. 

(b)  fuly  8-9,  2003:  A  public  meeting 
will  take  place  July  8,  from  9  a.m.  to  5 
p.m.  (Eastern  Time),  and  on  July  9,  from 
9  a.m.  to  3  p.m.  (Eastern  Time),  at  the 
EPA  campus.  Building  C,  Room  Clll- 
C,  Research  Triangle  Park  (RTP)  North 
Carolina.  A  publicly-accessible 
teleconference  line  is  available  for  the 
entire  meeting.  ^ 

(c)  August  6,  2003:  A  publicly- 
accessible  contingency  conference  call 
from  1  to  3  p.m.  (Eastern  Time),  in  the 
event  that  the  NAAMS  Subconunittee 
feels  that  it  is  necessary  to  discuss  some 
remaining  issues  before  completing  its 
report. 

Contact:  Members  of  the  public  who 
wish  to  obtain  the  call-in  numbers  and 
access  codes  to  participate  in  the 
aforementioned  publicly-accessible 
teleconferences  must  contact  Ms. 
Delores  Darden,  EPA  Science  Advisory 
Board  Staff,  at  telephone/voice  mail: 
(202)  564-2282,  or  via  e-mail  at: 
darden .  delores@epa  .gov. 

,  FOR  FURTHER  INFORMATION  CONTACT:  Any 

member  of  the  public  who  wants  further 
information  concerning  the  meeting  or 
either  teleconference,  or  who  wishes  to 
submit  brief  oral  comments  (10  minutes 
or  less)  must  contact  Mr.  Fred 
Butterfield,  Designated  Federal  Officer, 
EPA  Science  Advisory  Board  (1400A), 
U.S.  Environmental  Protection  Agency, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460:  telephone  (202) 
564-4561;  FAX  (202)  501-0582:  or  via 
e-mail  at  butterfield.fred@epa.gov. 
Request  for  oral  comments  must  be  in 
writing  (e-mail,  fax  or  mail)  and 
received  by  Mr.  Butterfield  no  later  than 
noon  Eastern  Time  five  business  days 
prior  to  the  meeting  or  teleconferences 
in  order  to  reserve  time  on  the  meeting   , 
agenda.  Written  comments  (preferably 
via  e-mail)  should  be  sent  to  Mr. 
Butterfield  by  the  same  deadline  so  that 
the  comments  can  be  provided  to  the 
NAAMS  Subcommittee  prior  to  the 
meeting  or  teleconferences.  General 


information  concerning  the  CASAC  or 
the  EPA  Science  Advisory  Board  can  be 
found  on  the  EPA  Web  site  at:  http:// 
www.epa.gov/sab. 
SUPPLEMENTARY  INFORMATION: 

Summary 

The  Clean  Air  Scientific  Advisory 
Committee  was  established  by  42  U.S.C. 
7409  to  provide  advice,  information  and 
recommendations  on  the  scientific  and 
technical  aspects  of  issues  related  to  the 
criteria  for  air  quality  standards, 
research  related  to  air  quality,  sources  of 
air  pollution,  and  the  strategies  to  attain 
and  maintain  air  quality  standards  and 
to  prevent  significant  deterioration  of  air 
quality.  The  NAAMS  Subcommittee 
will  report  to  the  Administrator  of  EPA 
through  the  CASAC,  which  is 
administratively  located  under  the  EPA 
Science  Advisory  Board.  The  SAB  was 
established  by  42  U.S.C.  4365  to  provide 
independent  scientific  and  technical 
advice,  consultation,  and 
recommendations  to  the  EPA 
Administrator  on  the  technical  basis  for 
Agency  positions  and  regulations.  Both 
the  CASAC  and  the  SAB  are  Federal 
advisory  committees  chartered  under 
the  Federal  Advisory  Committee  Act 
(FACA),  as  amended  (5  U.S.C.  App.). 
The  CASAC  NAAMS  Subcommittee 
will  comply  with  the  provisions  of 
FACA  and  all  appropriate  SAB 
procedural  policies. 

Background 

States,  local  agencies  and  Tribes 
establish  and  operate  the  Nation's 
regulatory-based  ambient  air  monitoring 
networks.  These  networks  are  funded  in 
part  with  Federal  grants  and  are 
managed  nationally  by  the  EPA.  The 
network  data  are  used  to  support: 

(a)  Designation  of  attainment  and  non- 
attainment  areas  with  respect  to  the 
National  Ambient  Air  Quality  Standards 
(NAAQS); 

(b)  Dissemination  of  air  quality 
information  to  the  public: 

(c)  Development  (and  tracking 
progress  of)  emiss^m  reduction 
strategies; 

(d)  Characterization  of  long-term  air 
quality  trends;  and 

(e)  Studies  in  health  and  atmospheric 
science  disciplines. 

The  associated  monitoring  network, 
instrumentation  and  quality  assurance 
requirements  are  included  in  40  CFR 
parts  50,  53  and  58. 

EPA  has  recently  completed 
development  of  the  final  draft  of  the 
National  Ambient  Air  Monitoring 
Strategy  document  under  the  direction 
of  the  National  Monitoring  Strategy 
Committee  (NMSC).  an 
intergovernmental  partnership 
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comprising  representatives  from  EPA 
(i.e.,  the  Office  of  Air  Quality  Planning 
and  Standards  (OAQPS).  the  Office  of 
Research  and  Development  (ORD)  and 
Regional  Offices),  and  State  and  local 
agencies  and  Tribes,  i.e.,  the  principal 
Federal  grantee  organizations  that 
operate  the  majority  of  the  monitoring 
networks.  The  NAAMS  document 
contains  technical  information 
underlying  planned  revisions  of  the 
National  Ambient  Air  Monitoring 
program.  The  Strategy  proposes  a 
restructuring  of  the  national  regulatory- 
based  air  monitoring  networks — 
commonly  referred  to  as  National  Air 
Monitoring  Stations  (NAMS),  State  or 
Local  Air  Monitoring  Stations  (SLAMS), 
and  Photochemical  Assessment 
Monitoring  Stations  (PAMS) — to 
accommodate  emerging  priorities  of  air 
programs,  the  public  and  the  scientific 
community.  Specifically,  the  NAAMS 
provides  a  series  of  proposed  changes 
for  network  design  and  improvements, 
assessments  of  existing  networks, 
incorporation  of  new  measurement  and 
information  transfer  technologies,  and 
revisions  both  to  the  current  quality 
assurance  program  and  the  monitoring 
regulations.  The  principal  proposed 
changes  include: 

(a)  A  shift  toward  collocated  multiple 
pollutant  monitoring  stations  under  a 
new  national  monitoring  network 
design  referred  to  as  "NCore." 

(b)  Incorporation  of  new  continuous 
particle  monitoring  instruments, 
additional  air  toxics  measurements  and 
information  transfer  technologies  to 
enhance  the  scope  of  near-real-time  data 
delivered  to  the  public. 

(c)  Adoption  of  new  network  design 
recommendations  and  the  introduction 
of  advanced  monitoring  technologies 
through  performance-based  standards. 

(d)  Reductions  in  existing  monitoring, 
stations  that  provide  limited  value  for 
public  protection  or  air  quality  planning 
needs,  with  attendant  resource  savings 
redirected  to  meeting  new  measurement 
needs. 

EPA  intends  to  propose  revisions  to 
the  monitoring  regulations  that  have 
emerged  from  this  strategy  during  2003. 
A  public  comment  period  on  the 
proposed  regulations  will  be  announced 
at  a  later  date  by  EPA's  Office  of  Air  and 
Radiation.  The  NAAMS  document  is 
available  through  EPA's  Ambient 
Monitoring  Technology  Information 
Center  (AMTIC)  Web  site  at  the 
following  URL  address;  http:// 
www.  epa  .gov/ttn/amtic/stratmem .  h  tml. 
Any  questions  concerning  the  NAAMS 
should  be  directed  to  Dr.  Richard 
Scheffe.  EPAs  OAQPS  Monitoring  and 
Quality  Assurance  Group  Leader,  at 


phone:  (919)  541-4650;  or  e-mail; 
Scheffe.Rich@epamail.epa.gov. 

Request  for  and  Proposed  Charge  to  the 
NAAMS  Subcommittee 

EPA's  Office  of  Air  and  Radiation 
(OAR)  has  requested  that  the  Clean  Air 
Act  Scientific  Advisory  Committee  form 
a  subcommittee  to  review  the  NAAMS 
document.  The  "Widecast"  notice 
requesting  nominations  to  this  new 
NAAMS  Subcommittee  of  the  CASAC 
appeared  in  the  Federal  Register  on 
November  5,  2002  (67  FR  67403),  and 
noted  that  nominees  should  be 
recognized,  national-level  experts  in  one 
or  more  of  the  following  disciplines:  (a) 
Atmospheric  sciences  and  air  quality 
simulation  modeling;  (b)  health  effects 
and  exposure;  (c)  air  quality 
measurement  science;  or  (d)  State  or 
local  agency  experience.  This  new 
CASAC  subcommittee  is  charged  with 
providing  consultation  to  EPA  on  the 
technical  bases  and  design  aspects  of 
the  National  Ambient  Air  Monitoring 
Strategy.  In  particular,  the 
Subcommittee  is  asked  to  provide  a 
formal  consultation  on  the  following 
elements  of  the  strategy: 

(a)  The  NCore  proposal,  including 
conceptual  approach  to  tiered 
monitoring  levels,  recommended 
measurements  and  numbers  and 
locations  of  Level  2  sites.  Consideration 
to  phasing  of  measurements  included  in 
Level  2  sites  should  be  addressed  based 
on  currently  available  and  expected 
emerging  monitoring  technologies.  The 
Subcommittee  is  also  requested  to 
advise  on  the  scope  and  breadth  of 
research-grade  Level  1  sites. 

(b)  The  use  of  spatial  analysis 
approaches  for  network  design  and 
other  air  program  planning  needs.  The 
monitoring  strategy  has  utilized  various 
spatial  design  approaches  on  National 
and  Regional  scales  to  identify  areas  of 
redundant  monitoring  as  well  as  gaps 
requiring  additional  monitoring. 

(c)  The  use  of  performance-based 
approaches  for  standardizing 
monitoring  method  requiremefits  for 
particulate  matter  measurements. 
Performance-based  approaches  rely  on 
applying  data  quality  objectives  to 
determine  the  allowable  statistical 
uncertainties  for  instrument 
performance.  This  third  subject  area  has 
evolved  from  discussions  with  the 
existing  CASAC  Subcommittee  on 
Particulate  Monitoring,  and  plays  an 
important  role  in  facilitating 
accommodation  of  new  technologies 
into  air  monitoring  networks. 


Availability  of  Additional  Meeting 
Materials 

Copies  of  the  draft  agendas  for  the 
meetings  that  are  described  in  this 
notice  will  be  posted  on  the  SAB  Web 
site  (wTviv.epa.gov/sa6)  (under  the 
"Agendas"  subheading)  approximately 
10  days  before  each  NAAMS 
Subcommittee  public  meeting  or 
teleconference.  Other  materials  that  may 
be  available  will  also  be  posted  on  the 
SAB  Web  site  during  this  time-frame. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

It  is  the  policy  of  the  EPA  Science 
Advisory  Board  to  accept  written  public 
comments  of  any  length,  and  to 
Accommodate  oral  public  comments 
whenever  possible.  The  EPA  Science  . 
Advisory  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously- 
submitted  oral  or  written  statements.     I 

Oral  Comments:  In  general,  each        I 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  of  ten 
minutes  (unless  otherwise  indicated). 
For  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Deadlines  for 
getting  on  the  public  speaker  list  for  a 
meeting.are  given  above.  Speakers 
should  bring  at  least  35  copies  of  their 
comments  and  presentation  slides  for 
distribution  to  the  reviewers  and  public 
at  the  meeting. 

Written  Comments:  Although  the  SAB 
accepts  written  comments  until  the  date 
of  the  meeting  (unless  otherwise  stated), 
written  comments  should  be  received  in 
the  SAB  Staff  Office  at  least  one  week 
prior  to  the  meeting  date  so  that  the         ^ 
comments  may  be  made  available  to  the 
committee  for  their  consideration. 
Comments  should  be  supplied  to  Mr. 
Butterfield  at  the  address/contact 
information  noted  above  in  the 
following  formats:  One  hard  copy  with 
original  signature,  and  one  electronic 
copy  via  e-mail  (acceptable  file  format: 
Adobe  Acrobat,  WordPerfect.  Word,  or 
Rich  Text  files  (in  IBM-PC/Windows 
95/98  format)).  Those  providing  written 
comments  and  who  attend  the  meeting 
are  also  asked  to  bring  35  copies  of  their 
comments  for  public  distribution. 

Meeting  Access 

Individuals  requiring  special 
accommodation  at  this  meeting, 
including  wheelchair  access  to  the 
conference  room,  should  contact  Mr. 
Butterfield  at  the  phone  number  or  e- 
mail  address  noted  above  at  least  five 
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business  days  prior  to  the  meeting  so 
that  appropriate  arrangements  can  be 
made. 

Dated:  June  4,  2003. 
Vanessa  T.  Vu, 

Director,  EPA  Science  Advisory  Board  Staff 

Office. 

[FR  Doc.  03-14746  Filed  6-10-03;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[pPP-2003-0195;  FRL-7310-5] 

Pesticide  Products;  Registration 
Applications 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  a  new  active 
ingredient  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments,  identified  by 
the  docket  ID  number  OPP-2003-0195, 
must  be  received  on  or  before  July  11, 
2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  1.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  Miller,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-6224;  e-mail  address; 
miller.joanne@epa.gov 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
produced,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 


entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American* 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities,  it  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this    . 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0195.  the  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  ^Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http;//www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search,  " 
then  key -in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copjnrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 


available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  docuiment  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  m'ay  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
importsoit  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferFed  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in_EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that- 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute^ 
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1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on^the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0195.  The 
system  is  an  "anonymous  access!' 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov, 
Attention:  Docket  ID  Number  OPP- 
2003-0195.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 


2.  By  mail.  Send  your  commentator 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP). 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2003-0195. 

3.  By  hand  delivery  or  courier  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  «2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  Number  OPP-2003-0195. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CB!  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 


4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrWed  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  registration  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

II.  Registration  Applications 

EPA  received  applications  as  follows 
to  register  pesticide  products  containing 
an  active  ingredient  not  included  in  any 
previously  registered  products  pursuant 
to  the  provision  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

Products  Containing  an  Active 
Ingredient  Not  Included  in  Any 
Previously  Registered  Products 

1.  File  Symbol:  7969-ENL.  Applicant: 
BASF  Corporation,  P.O.  Box  13528, 
Research  Triangle  Park,  NC  27709. 
Product  Name:  B AS  670  336SC 
Herbicide.  Type  of  product:  Herbicide. 
Active  ingredient:  [3-(4,5-dihydro- 
isoxazol-3-yl)-4-methanesulfonyl-2- 
methylphenyl]-(5-hydroxyl-l-methyl- 
lH-pyrazol-4-yl)methanone  at  29.7%. 
Proposed  classification/Use:  None.  For 
weed  control  on  com. 

2.  File  Symbol:  7969-ENU.  Applicant: 
BASF  Corporation.  Product  Name:  BAS 
670  H  Technical  Herbicide.  Type  of 
product:  Herbicide.  Active  ingredient: 
[3-(4,5-dihydro-isoxaz6l-3-yl)-4- 
methanesulfonyl-2-methylphenylI=(5- 
hydroxyl-l-methyl-l//-pyrazol-4- 
yl)methanone  at  99.2%.  Proposed 
classification/Use:  None.  For  the 
formulation  of  herbicides. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pest.  - 

Dated:  May  28,  2003. 
Debra  Edwards, 

Director.  Registration  Division  Division. 
Office  of  Pesticide  Programs. 

|FR  Doc.  03-14329  Filed  6-10-03;  8:4.'j  am] 
BILLING  CODE  69«>-S0-S 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0100;  FRL-7298-8] 

Pesticide  Products;  Registration 
Applications 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  an  application  to  register  a  pesticide 
product  containing  a  new  active 
ingredient  not  included  in  any 
previously  registered  product  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments,  identified  by 
the  docket  ID  number  OPP-2003-0100, 
must  be  received  on  or  before  July  11, 
2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  deteiiled  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leonard  Cole,  Regulatory  Action  Leader, 
Biopesticides  and  Pollution  Prevention 
Division  (7511C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001;  telephone 
number:  (703)  305-5412;  e-mail  address: 
cole.leonard@epa.gov 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufactiirer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (N AICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  edfected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 


B.  How  Can  I  Get  Copies  of  this  ^ 

Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0100.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  MaU  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  fi-om  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
niunber. 

Certain  tjrpes  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  cop)Tighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 


facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  conunents,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public, 
docket.  Public  conunents  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  conunent  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
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comrtient  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0100.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
kiiow  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket®epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2003-0100.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C).  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-20p3-0100. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  hitegrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 


119,  Crystal  Mali  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  Number  OPP-2003-0100. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  registration  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 


You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

II.  Registration  Applications 

EPA  received  an  application  as 
follows  to  register  a  pesticide  product 
containing  a  new  active  ingredient  not 
included  in  any  previously  registered 
product  pursuant  to  the  provision  of 
section  3(c)(4)  of  FIFRA.  Notice  of 
receipt  of  this  application  does  not 
imply  a  decision  by  the  Agency  on  the 
application. 

Product  Containing  an  Active  Ingredient 
Not  Included  in  Any  Previously 
Registered  Product 

1.  File  Symbol:  67979-U.  Applicant: 
Syngenta  Seeds,  3054  Comwallis  Road, 
Research  Triangle  Park,  NC  27709. 
Product  name:  V1P3A.  Type  of  product: 
Plant-incorporated  protect.  Active 
ingredient:  Bacillus  thuringiensis  VIP3A 
control  protein  as  expressed  in  Event 
COT102  cotton  plants.  Proposed 
classification/Use:  None.  For  insect 
control  on  plants. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pest. 

Dated:  May  29,  2003. 

Janet  L.  Andersen, 

Director.  Biopesticides  and  Pollution 
Division,  Office  of  Pesticide  Programs. 

[FR  Doc.  0.3-14326  Filed  6-10-03:  8:4.5  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0194;  FRL-7310-4J 

Notice  Of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0194,  must  be 
received  on  or  before  July  11,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  I.  Miller,  Registration  Division 
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(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW., Washington, 
DC  20460;  telephone  number:  (703) 
305-6224;  and  e-mail  address: 
miller.joanne@epamail.epa.gov 
SUPPLEMENTARY  INFORMATION: 

1.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufactiiring  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  EPA  Docket.  EPA  has  established 
an  official  public  docket  for  this  action 
under  docket  ID  number  OPP-2003- 
0194.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although,  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  This  docket  facility  is 
open  fi-om  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 


An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 
For  public  comment ers,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  on  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copy^ghted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
•  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  incliiding  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 


docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  WTitten  by  the  docket 
staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  l.D.  Do 
not  use  EPA  dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  nemie,  mailing  address,  and  an  e- 
mail  addres^s  or  other  contact 
information  in  the  body  of  your 
comment.  Also,  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket.  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0194.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
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know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  number  OPP- 
2003-0194.  In  contrast  to  EPAs 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-tnail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identiBed  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (75Q2C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave..  NW.,  Wa^ington, 
DC  20460-0001,  Attention:  Docket  ID 
number  OPP-2003-0194. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency.  Rm. 
119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  number  OPP-2003-0194. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
oh  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 


submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  RQM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  1  Consider  as  I  Prepare 
My  Commen  ts  for  EPA  ?    • 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1".  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

II.  What  Action  is  the  Agency  Taldng? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


May  28.  2003. 
Debra  Edwards. 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

Summary  of  Petition ' 

The  petitioner's  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  BASF  Corporation  and 
represents  the  view  of  the  petitioner. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

BASF  Corporation 

PP  3F6568 

EPA  has  received  a  pesticide  petition 
(PP  3F6568)  from  BASF  Corporation, 
P.O.  Box  13528,  Research  Triangle  Park. 
NC  27709  proposing,  pursuant  to 
section  408(d)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a(d),  to  amend  40  CFR  part 
180  by  establishing  a  tolerance  for 
residues  of  (3-(4,5-dihydro-isoxazol-3- 
yl)-4-methanesulfonyl-2-methylphenyl)- 
{5-hydroxyl-l-methyl-lH-pyrazol-4- 
yl)methanone  in  or  on  the  raw 
agricultural  commodities:  Corn,  field, 
forage;  com,  field,  grain;  com,  field, 
stover;  com.  pop,  grain:  corn,  pop, 
stover;  com,  sweet,  forage;  com,  sweet, 
kemal  plus  cob  with  husks  removed; 
corn,  sweet,  stover;  cattle,  kidney;  cattle, 
liver;  goat,  kidney;  goat,  liver;  hog. 
kidney;  hog,  liver;  horse,  kidney;  horse, 
liver;  sheep,  kidney;  and  sheep,  liver  at 
0.05;  0.01;  0.05;  0.01;  0.05;  0.05;  0.01; 
0.05;  0.02;  0.70;  0.20;  0.70;  0.20;  0.70; 
0.20;  0.70;  0.20;  and  0.70  parts  per 
million  (ppm).  respectively.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however.  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  support  granting  of  the  petition. 
Additional  data  may  be  needed  before 
EPA  mles  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  BAS  670  H  (3-(4.5-dihydro-isoxazol- 
3-yI)-4-methanesuIfonyI-2- 
methylphenyl)-(5-hydroxyl-l-methyl- 
lH-pyrazol-4-yl)methanone)  was 
determined  in  com  forage,  stover  and 
grain  using  14c-  labeled  materials 
applied  to  young  corn  plants  at  an 
exaggerated  application  rate  of  0.134  lb 
active  ingredient/acre.  BAS  670  H  and 
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one  significant  metabolite.  M670H05. 
were  found  in  low  levels  in  the  plant 
matrices  with  the  majority  of  the 
radioactive  residues  incorporated  into 
natural  products.  M670H05  resulted 
from  oxidation  of  the  carbonyl  bridge  to 
a  carboxylic  acid  with  concomitant  loss 
and  breakdown  of  the  pyrazole  ring.  The 
significant  metabolite  M670H05  was 
found  in  the  rat  metabolism  study. 

2.  Analytical  method.  Suitable 
independently  validated  analytical 
methods  (for  crop  and  animal  matrices) 
are  submitted  for  detecting  and 
measuring  BAS  670  H  levels  in  or  on 
food  with  a  limit  of  detection  that  is 
satisfactory  for  enforcing  the  requested 
tolerances.  Residues  are  first  extracted 
from  the  matrices  by  aqueous  solvent 
then  cleaned  up  by  acid  partitioning 
into  organic  solvent,  then  base 
partitioned,  and  quantified  with 
application  to  high  performance  liquid 
chromatography  with  dual  mass 
selective  detectors  (LC/MS/MS). 

3.  Magnitude  of  residues.  Field 
studies  were  conducted  at  30  sites  over 
2  years  with  sites  selected  to  fulfill  both 
EPA  and  Canadian  Pest  Management 
Regulatory  Agency  (PMRA) 
requirements.  The  end  product,  BAS 
670  OOH,  was  applied  broadcast  over 
corn  plants  in  two  applications  at  25  g 
active  ingredient/ha  (0.022  lb  a.i./acre)  + 
75  g  a.i./ha  (0.067  lb  a.i./acre)  for  a  total 
of  100  g  a.i./ha  (0.089  lb  a.i./acre)  with 
the  final  application  targeted  for  45  days 
before  milk  stage.  Samples  of  field  corn 
were  harvested  at  the  milk  stage  to  cover 
sweet  corn  harvest  timing.  All  matrices 
were  analyzed  for  parent  and  M670H05 
with  the  limit  of  quantitation  (LOQ) 
setting  the  proposed  tolerances.  No 
residues  were  detected  above  the  LOQ 
in  any  of  the  corn  RAC  samples 
analyzed  (fresh  corn,  forage,  grain,  and 
stover).  To  determine  the  fate  of  any 
BAS  670  residues  in  processed  grain, 
the  field  study  incorporated  an 
exaggerated  5x  application  rate.  No 
residues  above  LOQ  were  detected  in 
the  5x  treated -grain  samples;  therefore, 
the  analyses  of  the  grain  processed 
fractions  was  not  required.  The  cow   - 
feeding  study  at  three  dosing  levels 
show  that  food  tolerances  for  parent  in 
only  kidney  and  liver  matrices  are 
necessary  (and  not  for  any  other 
matrices  such  as  meat,  fat,  and  milk). 


B.  Toxicological  Profile  ' 

1.  Acute  toxicity— i.  Oral  (rat):  (LD)s<, 
=  >2.000  milligrams/kilogram  body 
weight  (mg/kg  bwt)  (male/female)  = 
Category  III. 

ii.  Dermal  (rat):  (LD)5()  =  >2.000  mg/kg 
bwt  (male/female)  =  Category  HI. 


iii.  Inhalation  (rat):  {LC)5<)  =  >5.8 
milligrams/per  liter  (mg/L)  (male/ 
female)  =  Category  IV. 

iv.  Primary  eye  irritation  (rabbit): 
Slighdy  irritating  =  Category  III. 

V.  Primary  dermal  irritation  (rabbit): 
Slightly  irritating  =  Category  III. 

vi.  Dermal  sensitization  (guinea  pig): 
Not  a  sensitizer. 

vii.  Oral  neurotoxicity  (rat):  NOAEL  = 
2,000  mg/kg  bwt  (male/female). 

2.  Genotoxicty.  BAS  670  H  was  tested 
for  its  genotoxic  potential  in  a  battery  of 
five  in  vitro  or  in  vivo  studies  covering 
all  required  end-points  (gene  mutations, 
chromosomal  and  chromosome 
aberrations,  and  DNA  damage  and 
repair).  Several  batches  of  BAS  670  H 
have  been  tested  over  the  time,  from 
early  laboratory  produced  material  to 
current  manufacturing  process  material. 
BAS  670  H  did  not  demonstrate  any 
genotoxic  effects  in  vivo.  In  vitro,  either 
batches  tested  for  chromosomal 
aberrations  caused  a  slight,  significant 
clastogenic  effect  in  the  presence  of  S- 
9  mix,  but  the  in  vivo  test  for  the 
equivalent  end-point  was  negative. 
Three  of  the  four  batches  tested  in  the 
bacterial  reverse  mutation  assay  were 
not  mutagenic,  but,  the  batch  with  the 
least  purity  displayed  a  weak  mutagenic 
effect  at  the  highest  dose  in  Salmonelta 
typhimurium  TA98  in  the  absence  of  S- 
9  mix,  most  likely  caused  by  impurities, 
which  are  not  present  in  the  cuirent 
production  batch.  Overall,  the  weight  of 
the  evidence  is  that  BAS  670  H  is  not 
genotoxic. 

3.  Reproductive  and  developmental 
toxicity.  The  reproductive  and 
developmental  toxicity  of  BAS  670  H 
was  investigated  in  a  2-generation  rat 
reproduction  study  as  well  as  in  rat, 
mouse  and  several  rabbit  teratology 
studies  (with  different  batches  of  BAS 
670  H)  and  a  rat  developmental 
neurotoxicity  study. 

There  were  no  adverse  effects  on 
fertility  of  both  genders  and  no  effect  on 
the  reproductive  performance  of  males 
in  the  two-generation  study  at  any  dose 
tested.  There  was,  however,  a  high  litter 
loss  in  Fo  and  F|  associated  with 
insufficient  maternal  care  at  higher  dose 
levels  with  clear  maternal  toxicity. 
General  parental  toxicity  included  eye 
and  kidney  effects,  caused  by  elevated 
tyrosine  levels  due  to 
hydroxyphenylpymvate  dioxygenase 
(HPPD)  inhibition.  The  same  organs 
were  affected  in  subchronic  and  chronic 
feeding  studies  with  rats.  Pup  effects 
were  observed  in  the  Fi  and  ¥2 
generation  including  perinatal  pup 
mortality  and  impaired  body  weight 
gain,  the  lower  body  weight  effects  were 
considered  to  lead  to  brain  and  spleen 
weight  changes  and  delays  in  preputial 


separation.  As  observed  in  the  parental 
animals,  effects  on  eyes  and  kidneys 
were  observed  in  the  pups.  Renal  pelvis 
dilation  was  observed  at  lower  doses, 
although,  there  was  no  overt  matemal 
toxicity,  significantly  elevated  tyrosine 
levels  were  bbserved  in  the  dams  and 
pups.  The  no  observed  adverse  effect 
level  (NOAEL)  for  fertility  (F„  and  F,, 
both  genders)  was  4,000  ppm  (about  450 
mg/kg  bwt/day);  the  NOAEL  for 
reproductive  performance  was  40  ppm 
(about  4  mg/14  body  weight/day)  for  the 
F,  females.  The  NOAEL  for  general 
toxicity  was  4  ppm  (about  0.4  mg/kg 
bwt/day).  The  NOAEL  for 
developmental  toxicity  (growth  and 
development  of  the  offspring)  was  4 
ppm  (about  0.4  mg/kg  body  weight/ day) 
for  the  Fi  pups,  but  was  lower  than  4 
ppm  for  the  F2  pups  due  to  renal  pelvis 
dilations  at  all  dose  levels. 

Developmental  neurotoxicity  was  not 
observed  at  any  dose  in  the 
developmental  neurotoxicity  study.  At 
all  dose  levels,  eye  effects  due  to 
elevated  tjmjsine  levels  were  found  in 
dams  and  pups.  Additionally,  there 
were  decreased  body  weights  in  the 
dams  at  the  high  and  mid  dose,  but 
there  were  no  indications  of  adverse 
effects  on  reproductive  performance  of 
the  parental  females.  In  pups  of  both 
genders,  decreased  preweaning  and 
postweaning  body  weight  gains  and 
body  weights  were  observed  at  the  low 
dose  level  and  above.  This  is  an 
indicator  of  a  retardation  of  the  general 
physical  development,  which  is 
considered  to  be  responsible  for  a  slight 
delay  of  maturation.  The  NOAEL  for 
developmental  neurotoxicity  was  800 
mg/kg  bwt/day  (highest  dose  tested). 
There  is  no  NOAEL  for  the  eye  lesions 
and  reduced  body  weight  gain  of  the 
pups.  NOAELs  fdr  these  effects  were 
determined  in  prenatal  development 
studies  in  rats,  rabbits  and  mice. 

No  developmental  toxicity  was  noted 
in  the  mouse  prenatal  development 
study.  In  the  prenatal  development 
study  in  rats  no  teratogenic  effect  was 
observed,  but  there  was  matemal 
toxicity  together  with  skeletal  variations 
in  the  pups.  The  same  skeletal  variation 
(i.e.  supernumerary  ribs)  was  also  found 
in  rabbit  prenatal  development  studies. 
This  effect  is  associated  with  the  family 
of  HPPD  inhibiting  substances.  In 
addition,  several  rabbits  had  pups  with 
a  soft  tissue  malformation:  unilateral 
kidney  agenesis.  The  NOAEL  for  the 
skeletal  variations  and  the  kidney 
agenesis  was  0.5  mg/kg  bwt/day,  the 
NOAEL  for  overt  maternal  toxicity  was 
50  mg/kg  bwrt/day.  The  developmental 
effects  in  rabbits  occurred  at  dose-levels 
below  overt  matemal  toxicity;  however, 
measured  tyrosine  blood  levels  in  the 
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dams  were  substantially  elevated  at 
these  dose  levels.  Elevated  tyrosine 
levels  are  known  to  cause  kidney 
toxicity. 

4.  Subchronic  toxicity.  The 
subchronic  toxicity  of  BAS  670  H  was 
investigated  in  90-day  feeding  studies 
in  rats,  mice  and  dogs,  and  in  a  28-day 
dermal  administration  study  in  rats. 
Several  supplemental  short-term 
mechanistic  studies  in  rats  and  mice 
were  performed  to  elucidate  the  mode  of 
action.  Generally,  very  mild  toxicity  was 
observed  in  mice  and  dogs  at  high 
doses.  In  a  combined  neurotoxicity  90- 
day  feeding  study  in  rats,  no  signs  of 
neurotoxicity  were  observed.  Effects 
were  seen  in  the  pancreas,  eye.  kidney, 
liver,  and  thyroid  gland.  The  target 
organs  are  identical  with  those  in  the 
chronic  feeding  studies  with  rats. 

Two  modes  of  action  have  been 
elucidated  for  BAS  670  H  by  short-term 
mechanistic  studies,  one  leading  to 
effects  on  eyes,  kidney  and  liver,  and  a 
second  leading  to  effects  at  the  thyroid: 
BAS  670  H  causes  elevated  tyrosine 
levels  by  HPPD  inhibition  accounting 
for  effects  on  eye,  liver  and  kidney.  The 
mouse  is  the  accepted  model  for  this 
tyrosine  level  elevations,  and  a  NOAEL 
of  1.2  mg/kg  bwt/day  was  established 
for  tyrosine  elevation  in  mice.  Other 
mechanistic  studies  demonstrated  an 
impairment  of  pituitary-thyroid 
hormone  levels  by  enhancing  the 
hepatic  clearance  of  thyroid  hormones. 
The  NOAEL  for  interference  with 
thyroid  hormones  was  0.4  mg/kg  bwt/ 
day.  The  NOAEL  for  effects  on  the 
exocrine  pancreas  in  rats  was  1.1  mg/kg/ 
bwt/day.  Similar  effects  were  seen  in 
the  28-HJay  dermal  study  with  rats;  the 
NOAEL  was  100  mg/kg  bwt/day. 

5.  Chronic  toxicity.  The  chronic 
toxicity  and  oncogenicity  studies  with 
BAS  670  H  include  two  12-month 
feeding  studies  with  dogs,  an  18-month 
mouse  feeding  study,  a  12-month  rat 
chronic  feeding  study  and  a  24-month 
rat  oncogenicity  study.  In  the  chronic 
dog  study,  mild  reductions  of  the  body 
weight  were  observed  at  high  doses.  The 
NOAEL  was  100  ppm  (2.9  and  3.1  mg/ 
kg  bwt/day  in  males  and  females 
respectively). 

In  the  18-month  chronic  feeding 
study  in  mice,  increased  liver  weights 
were  seen  at  high  doses.  The  NOAEL 
was  80  ppm  (19  and  26  mg/kg  bwt/day 
in  males  and  females  respectively).  BAS 
670  H  was  not  carcinogenic  to  mice.  In 
the  chronic  feeding  studies  in  rats,  the 
main  target  organs  were  eye,  liver, 
kidney,  thyroid  gland,  and  pancreas. 
The  same  organs  were  affected  in  the 
subchronic  studies.  Short-term 
mechanistic  studies  demonstrated  that 
BAS  670  H  causes  elevated  tyrosine 


levels  by  HPPD  inhibition  accounting 
for  effects  on  the  eye.  liver  and  kidney. 
The  mouse  is  the  accepted  model  for 
this  tyrosine  level  elevation,  and  a 
NOAEL  of  1.2  mg/kg  bwt/day  was 
established  for  tyrosine  elevation  in 
mice.  The  NOAEL  for  effects  on  the 
exocrine  pancreas  in  rats  6  ppm  in  both 
genders  (0.4  and  0.5  mg/kg  bwt/day  in 
males  and  females  respectively).  At  the 
end  of  the  24-month  oncogenicity 
study,  there  was  a  slight  but  significant 
increase  in  benign  thyroid  adenomas  in 
both  genders.  The  thyroid  was  the  only 
organ  affected  and  the  increase  of  the 
adenomas  was  significant  only  at  the 
highest  dose  tested,  while  considerable 
general  toxicity  was  already  seen  at  20- 
times  lower  doses.  The  mechanism  of 
thyroid  tumor  formation  by  BAS  670  H 
was  thoroughly  investigated  in  short- 
term  mechanistic  studies.  An  enhanced 
hepatic  clearance  of  thyroid  hormones 
impairs  pituitary-thyroid  hormone 
levels  leading  to  hypertrophy, 
hyperplasia  and  ultimately  neoplasia. 
There  is  general  agreement,  that  this 
mechanism  is  well  understood  in 
rodents  and  is  of  minor  relevance  to 
humans.  A  clear  NOAEL  of  0.4  mg/kg 
bwt/day  was  demonstrated  for  effects  on 
thyroid  hormone  levels.  A  threshold 
(non-linear)  cancer  assessment  is 
proposed  and  a  cancer  classification  as 
"not  likely  to  be  a  human  carcinogen." 

6.  Animal  metabolism.  In  the  rat 
metabolism  studies,  the  majority  of  the 
residue  was  excreted  within  48  hours 
from  both  males  and  females.  In  all 
matrices  investigated  unchanged  parent 
is  the  main  component.  Degradation 
starts  with  hydroxylation  of  the  oxazole 
ring.  The  identified  metabolites  from 
both  pyrazole  ring  label  and  phenyl  ring 
label  studies  are  reported.  Goat  and  hen 
metabolism  studies  were  conducted 
with  feeding  levels  of  about  10  ppm.  In 
the  goat,  the  majority  of  the  applied 
dose  was  excreted.  Non-metabolized 
BAS  670H  was  the  major  radioactive 
residue,  and  M670H02,  formed  from 
hydroxylation  at  the  4-position  of  the 
isoxazole  ring,  was  the  only  significant 
metabolite  formed.  In  poultry  BAS  670 
F  was  also  rapidly  excreted.  Residues  in 
liver  consisted  mainly  of  BAS  670H, 
and  the  only  significant  metabolite  in 
poultry  was  again  M670H02.  The 
significant  metabolite  M670H02  was- 
found  in  the  rat  metabolism  study. 

7.  Metabolite  toxicology.  Toxicity  of 
the  metabolites  of  BAS  670  H  with 
potential  exposure  to  humans  was 
concurrently  evaluated  during  toxicity 
testing  of  the  parent,  because  both  plant 
and  animal  metabolites  are  formed 
during  the  course  of  toxicity  testing. 
Both  plant  and  animal  metabolites  are 
considered  not  of  toxicological  concern. 


Some  testing  was  conducted  on  the 
anaerobic  aquatic  metabolite,  670M10. 
The  results  as  given  below  show  no 
toxicological  concern: 

•  Bacterial  reverse  mutation  test 
(Ames):  No  effect  =  negative. 

•  Mammalian  somatic  cell  gene 
mutation  test  (MNT):  No  effect  = 
negative. 

•  Cytogenetic  study  in  vivo  (mouse 
HPRT):  No  effect  =  negative. 

•  28-Day  feeding  study  (rat): 
NOAEL  1,197  mg/kg  bwt/day  and  1,304 
mg/kg  bwt/day  (male  and  female, 
respectively). 

8.  Endocrine  disruption.  BAS  670  H 
has  been  shown  to  alter  thyroid 
hormone  levels  in  rats  as  also  observed 
with  other  4-hydroxyphenylpyruvate 
dioxygenase  enzyme  inhibitor  active 
ingredients.  However,  there  have  been 
no  effects  noted  on  sexual  or  other 
hormones  in  numerous  subchronic  and 
chronic  toxicity  studies  with  multiple 
species. 

C.  Aggregate  Exposure 

1 .  Dietary  exposure.  A  chronic 
population  adjusted  dose  (cPAD)  of 
0.00044  mg/kg/day  is  proposed.  This 
cPAD  is  based  on  a  lowest  observed 
adverse  effect  level  (LOAEL)  of  0.4  mg/ 
kg/day  for  pup  renal  pelvis  dilation  in 
the  2-generation  rat  reproduction  study 
,with  an  extra  3X  uncertainty  factor  for 
using  the  LOAEL  (rather  than  a  NOAEL) 
plus  a  3X  Food  Quality  Protection  Act 
(FQPA)  factor  on  top  of  the  standard 
lOOX  uncertainty  factor.  So  the  total 
uncertainty  factor  is  900  (3  x  3  x  100), 
and  the  cPAD  is  calculated  as  0.4/900  = 
0.00044. 

An  acute  dietary  population  adjusted 
dose  (aPAD)  is  proposed  as  0.0013  mg/ 
kg/day.  This  aPAD  is  based  upon  a 
NOAEL  of  0.4  mg/kg/day  obtained  in 
the  rat  thyroid  hormone  study  and  a  3X 
FQPA  uncertainty  factor  on  top  of  the 
standard  100  (0.4/300  =  0.0013). 

BAS  670  H  has  been  shown  to  be  non- 
carcinogenic  in  mice,  but  was  associated 
with  an  increase  in  thyroid  follicular 
cell  tumors  at  high  doses  in  the  rat. 
These  tumors  have  been  shown  to 
develop  by  a  non-genotoxic  mode  of 
action,  in  fact  they  were  the 
consequence  of  induced  changes  of 
thyroid  hormone  levels.  Therefore  BAS 
670  H  should  be  classified  as  "not  likely 
to  be  a  human  carcinogen." 

i.  Food.  Exposure  estimates  were 
compared  against  the  cPAD  and  aPAD 
of  0.0013  mg/kg  bwt/day  and  0.004  mg/ 
kg  bwt/day,  respectively.  Results  of  the 
chronic  dietary  exposure  assessments 
demonstrated  that  even  with  the  worst- 
case  assumptions  (residues  at  tolerance 
level  and  100%  crop  treated),  the 
estimated  chronic  dietary  exposure  was 


less  than  12.5%  of  the  cPAD  for  the  total 
U.S.  population  and  all  the 
subpopulations.  The  greatest  exposure 
occurred  in  infants  and  children. 
Exposure  estimates  for  the  acute  dietary 
assessment  were  well  under  100%  of 
the  acute  population  adjusted  dose 
(aPAD)  at  the  99'h  percentile.  The 
overall  U.S.  population  and  the  highest 
exposed  subpopulation  (infants  <1  year) 
utilized  only  5.3%  and  less  than  21%, 
respectively. 

ii.  Drinking  water.  There  are  no 
established  maximum  contaminant 
levels  or  health  advisory  levels  for 
residues  of  BAS  670  H  or  its  metabolites 
in  drinking  water.  A  tier  1  drinking 
water  modeling  assessment  for  BAS  670 
H  using  the  FIRST  model  (for  surface 
water)  and  SCI-GROW  (for  ground 
water)  produced  estimated  maximiun 
concentrations  of  0.22  parts  per  billion 
(ppb)  (chronic)  for  surface  water  and 
0.20  ppb  for  ground  water.  These 
estimated  concentrations  are  less  than  a 
worst  case  calculated  acceptable  level  of 
3.95  ppb  children  chronic  drinking 
water  levels  of  concern  (DWLOC)  for 
residues  in  drinking  water  based  on 
chronic  aggregate  exposure.  Therefore, 
taking  into  account  all  uses  and 
exposures  one  concludes,  with 
reasonable  certainty  that  residues  of 
BAS  670  H  in  drinking  water  will  not 
result  in  unacceptable  levels  of 
aggregate  human  health  risk  at  this  time. 
2.  Non-dietary  exposure.  There  are  no 
registered  or  proposed  residential  uses 
for  BAS  670  H. 

D.  Cumulative  Effects 

At  this  time,  there  is  no  available 
information  to  indicate  that  BAS  670  H 
or  its  metabolites  have  a  common 
mechanism  of  toxicity  with  other 
substances.  Therefore,  there  is  no  reason 
to  include  this  pesticide  or  its 
metabolites  in  a  cumulative  risk 
assessment.  For  the  purposes  of  this 
tolerance  action,  EPA  has  not  assumed 
that  BAS  670  H  and  its  metabolites  have 
a  common  mechanism  of  toxicity  with 
other  substances. 

E.  Safety  Determination 

1.  U.S.  population.  Aggregate 
exposure  to  the  overall  U.S.  population 
utilized  only  8.7%  of  the  aPAD  and 
12.7%  of  the  cPAD,  respectively. 
Therefore,  no  harm  to  the  overall  US. 
population  would  result  from  the  use  of 
BAS  670  H  on  field,  sweet,  or  pop  corn. 

2.  Infants  and  children.  There  is  a 
complete  toxicity  base  for  BAS  670  H 
and  exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  Taking 
into  account  the  completeness  of  the 
data  base,  BASF  Cprporation  concludes 
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that  the  FQPA  safety  factor  should  be 
retained  but  reduced  to  3X.  This  is 
based  on  the  occurrence  of  kidney 
malformations  in  rabbits  and  skeletal 
variations  in  rabbits  and  rats,  all 
occurring  at  doses,  which  caused  either 
maternal  tyrosine  elevations  or  other 
evidence  of  maternaftoxicity.  The  full 
toxicological  data  base  that  has  been 
developed  for  BAS  670  H  includes 
many  additional  mechanistic  studies, 
revealing  consistency  and  the  mode  of 
action  of  these  effects.  The  kidney  was 
a  target  organ  in  all  repeated  dose 
studies  and  these  effects  were  caused  by 
elevated  tyrosine  levels  due  to 
inhibition  of  the  HPPD  enzyme.  Using 
the  standard  worst  case  exposure 
assumptions  (residues  at  tolerance  level 
and  100%  crop  treated),  aggregate 
exposure  to  BAS  670  H  from  food  and 
water  will  utilize  33%  and  less  than 
24%  of  the  aPAD  and  cPAD, 
respectively  for  infants  and  children. 
EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  PAD 
because  it  represents  the  level  at  or 
below  which  daily  aggregate  exposure 
over  a  lifetime  will  not  pose  appreciable 
risks  to  human  health.  BASF 
Corporation  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  or  children  from 
aggregate  exposure  to  BAS  670  H 
residues  with  the  approval  of  this 
tolerance  petition. 

F.  International  Tolerances 

No  maximum  residue  levels  (MRLs) 
have  been  established  for  BAS  670  H  by 
the  CODEX  Alimentarius  Commission 
or  in  Mexico. 
(FR  Doc.  03-14328  Filed  6-10-03;  8:45  am) 

BILUNG  CODE  6S60-5&-S 


ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FORTURTHER  INFORMATION  CONTACT: 
Driss  Benmhend,  Biopesticides  and 
Pollution  Prevention  Division  (751 IC), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-9525;  e-mail 
address-.benmhend. driss@epa.gov. 
SUPPLEMENTARY  INFORMATION: 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-^177;  FRL-730a-7] 

Acetic  Acid;  Notice  of  Filing  a 
Pesticide  Petition  to  Establish  an 
Exemption  from  the  Requirements  of  a 
Tolerance  for  a  Certain  Pesticide 
Chemical  in  or  on  Food 

AGENCY:.  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-01 77,  must  be 
received  on  or  before  July  11,  2003. 


L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  othecs  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
■  questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consuU 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related  > 

Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-01 77.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  tha 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
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facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
t      Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  EPA's  Dockets.  Information 
claimed  as  CBI  and  other  information 
whose  disclosure  is  restricted  by  statute, 
which  is  not  included  in  the  official 
public  docket,  will  not  be  available  for 
public  viewing  in  EPA's  electronic 
public  docket.  EPA's  policy  is  that 
copyrighted  material  will  not  be  placed 
in  EPA's  electronic  public  docket  but 
will  be  available  only  in  printed,  paper 
form  in  the  official  public  docket.  To  the 
extent  feasible,  publicly  available 
docket  materials  will  bie  made  available 
in  EPA's  electronic  public  docket.  When 
a  document  is  selected  from  the  index 
list  in  EPA  Dockets,  the  system  will 
identify  whether  the  document  is 
available  for  viewing  in  EPA's  electronic 
public  docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  Unit  IB.  EPA  intends  to 
work  towards  providing  electronic 
access  to  all  of  the  publicly  available 
docket  materials  through  EPA's 
electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  thai  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 


version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 


EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-01 77.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  number  OPP- 
2003-01 77.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C).  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2003-01 77. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP). 
Environmental  Protection  Agency,  Rm. 
119.  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwv.,  Arlington,  VA.  Attention: 
Docket  ID  Number  OPP-2003-01 77. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the     , 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA'^  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 


CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
.submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 
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n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 


ListofSubiects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives,  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  May  22,  2003. 
Sheiyl  K.  Reilly. 

Acting  Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Eastman  Chemical  Company 

PP3F6516 


EPA  has  received  a  pesticide  petition 
(3F6516)  from  Eastman  Chemical 
Company,  P.O.  Box  511,  Kingsport,  TN 
37662  proposing,  pursuant  to  section 
408(d)  of  the  FFDCA,  21  U.S.C.  346a(d), 
to  amend  40  CFR  part  180  to  establish 
an  exemption  from  the  requirement  of  a 
^  tolerance  for  the  biochemical  pesticide 
acetic  acid.  Pursuant  to  section 
408(d)(2)(A)(i)  of  the  FFDCA  as 
amended,  Eastman  Chemical  Company 
has  submitted  the  following  summary  of 
information,  data,  and  arguments  in 
support  of  their  pesticide  petition.  The 
summary  of  the  petition  was  prepared 
by  the  petitioner  and  represent  the  view 
of  the  petitioner.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

It  is  the  purpose  of  this  petition  to  re- 
establish an  exemption  from  the 
requirement  of  a  tolerance  for  acetic 
acid  when  used  as  a  grain  and  hay 
preservative  on  agricultural 
commodities  such  as  alfalfa,  barley 
grain,  Bermuda  grass,  bluegrass,  brome 
grass,  clover,  com  grain,  cowpea  hay, 
fescue,  lespedeza.  lupines,  oat  grain, 
orchard  grass,  peanut  grass,  Timothy, 
vetch,  and  wheat  grain,  or  commodities 
described  as  grain  or  hay. 

Acetic  acid  is  currently  exempt  from 
the  requirement  of  a  tolerance  when 
used  as  a  catalyst  under  40  CFR 
180.1001(c).  Previously,  acetic  acid  was 


exempt  from  the  requirement  of  a 
tolerance  (40  CFR  180.1029),  when  used 
as  a  preservative  on  the  above- 
mentioned  commodities.  This 
exemption  was  canceled,  but  only 
because  the  registrants  at  that  time,  did 
not  wish  to  maintain  the  registration. 
Subsequent  to  the  cancellation  of  the 
registrations,  the  tolerance  exemption 
wis  revoked. 

A.  Residue  Chemistry 

There  have  been  no  analytical 
procedures  conducted  to  ascertain 
residual  acetic  acid  on  treated 
commodities.  The  application  rate  for 
the  preservation  of  grain  and  hay  as  per 
instructions,  will  result  in 
concentrations  of  about  1%  on  hay  and 
about  1.5%  on  grain.  Additionally, 
acetic  acid  is  generally  recognized  as 
safe  (GRAS)  under  the  Food  and  Drug 
Administration  (FDA),  40  CFR 
184.1005,  for  use  in  food  when  used  in 
accordance  with  good  inanufacturing  or 
feeding  practice. 

Since  this  request  is  for  an  exemption 
from  the  requirement  of  a  tolerance, 
residual  acetic  acid  on  hay  and  grain 
will  not  pose  a  problem  of  exposure  to 
humans  or  the  environment  especially 
since  acetic  acid  is  in  the  food  chain 
and  is  naturally  occurring  in  nature. 
Residuals  at  this  low  level  are  less  than 
is  foimd  in  vinegar  used  on  foods. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Acute  oral  at  4,960 
milligrams/kilogram  body  weight  (mg/ 
kg)  (bwt)  (Category  III).  Acute  dermal  at 
1,060  mg/kg  bwt  (Category  II).  Acute 
inhalation  at  11.4  milligrams/Liter  (mg/ 
L)  (Category  III).  Eye  irritation,  corrosive 
(Category  I).  Dermal  irritation,  corrosive 
(Category  I).  Mild  irritant  to  guinea  pigs 
at  20  mg/24  hours.  (Category  IV). 
Contact  with  concentrated  acetic  acid 
solutions  may  cause  local  damage  to 
skin,  eye,  or  mucosa. 

2.  Genotoxicity.  Acetic  acid  and  the 
sodium  salt  of  acetic  acid,  provided 
negative  results  for  mutagenicity  assays 
in  strains  of  Salmonella  typhimurium. 

3.  Reproductive  and  developmental 
toxicity.  In  a  teratogenicity  study  by  the 
Food  and  Drug  Research  Laboratories, 
5%  acetic  acid  (apple  cider  vinegar),  the 
administration  af  up  to  1,600  mg/kg 
bwt,  to  pregnant  mice  for  10  consecutive 
days  had  no  clear  discernible  effect  on 
nidation  or  on  maternal  or  fetal  survival. 

Additionally,  similar  acids  to  acetic 
acid,  such  as  fumaric  acid  and  citric 
acid,  illicit  no  teratogenic  or 
reproductive  toxicity  in  rats  or  chick 
embryos.  This  is  also  true  for  propionic 
acid  (or  salts  thereof)  which  is  used  in 
the  same  manner  as  proposed  for  acetic 
acid. 
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4.  Subchronk  toxicity.  Waiver-s  have 
b<M<n  requested  ff>r  the  90-day  feeding, 
donndl  and  inhalation  studies.  The 
conditions  of  potential  exposure 
requiring  these  studies  are  not  triggered. 
Ac;etic  acid  is  a  food  acid  and  is 
naturally  occurring.  Acetic  acid  is 
absorbed  from  the  gastrointestinal  tract 
and  through  the  lungs  and  is  readily, 
although  not  completely,  oxidized  in  • 
the  organism.  Acetic  acid  is  proposed  to 
b-  used  as  a  hay  and  grain  presen-ative 
at  low  concentrations,  and  for  animal 
food  only,  and  these  low  concentrations 
art;  lower  than  is  found  in  commercially 
available  vinegar  (.5%  to  7%).  Therefore, 
there  would  be  no  expected  subchronic 
effects  from  the  limited  exposure 
expected  to  acetic  acid,  and  the  waivers 
should  be  granted. 

5.  Chronic  toxicity.  Waivers  have  been 
requested  for  chronic  toxicity 
requirements  for  a(  etic  acid.  However, 
the  results  of  two  Russian  studies 
reported  the  induction  of  hyperplasia  in 
rats  at  60  mg/kg  bwt.  This  result  is 
similar  to  induction  of  hyperplasia  in 
rats  by  propionic;  acid  in  a  2-year  study. 

t).  Animal  mctaholism.  Acetic  acid  is 
a  food  acid  and  is  naturally  occurring. 
Acetic  acid  is  utilized  as  4n  energy 
source  in  the  body  by  combining  first 
with  Co-enzyme  A  to  form  Acetyl-CoA 
which  then  enters  the  Kreb's  citric  acid 
cycle  by  combining  with  oxaloacctate  to 
vield  citrate.  This  process  is  active  in  all 
animals  and  higher  plants  and  is  carried 
nut  in  the  mitochondria.  Acetic  acid  is 
proposed  to  be  used  as  a  hay  and  grain 
preservative  at  low  concentrations,  and 
for  animal  food  only.  There  are  no 
ekpected  adverse  effects. 

7.  Metabolite  toxicity.  Acetic  acid  is  a 
food  acid  and  is  naturally  occurring  in 
the  environment  as  well  as  in  plants  and 
animals.  Acetic  acid  is  utilized  as  an 
energy  source  in  the  body  by  combining 
first  with  Co-enzyme  A  to  form  Acetyl- 
CoA  which  then  enters  the  Kreb's  citric 
acid  cycle  by  combining  with 
oxaloacetate  to  yield  citrate.  This 
process  is  active  in  all  animals  and 
higher  plants  and  is  carried  out  in  the 
mitochondria. 

C.  Aggregate  Exposure 

1 .  Dietary  exposure.  Acetic  acid  is  a 
food  acid  and  is  naturally  occurring  in 
plants  and  animals.  Acetic  acid  is 
utilized  as  an  energy  source  in  the  body 
by  combining  first  with  Co-enzyme  A  to 
form  Acetyl-CoA  which  then  enters  the 
Kreb's  citric  acid  cycle  by  combining 
with  oxaloacctate  to  yield  citrate.  This 
process  is  active  in  all  animals  and 
higher  plants  and  is  carried  out  in  the 
mitochondria. 

Acetic  acid  is  most  commonly 
encountered  by  the  human  population 


in  the  form  of  vinegar,  varying  in 
concentration  of  acetic  acid,  from  4-7%. 
Acetic  acid  is  considered  generally 
recognized  as  safe  (GRAS)  by  FDA  when 
directly  added  to  foods  (20  CFR 
184.1005).  There  are  no  reports  in  the 
literature  of  contact  sensitization  to 
vinegar. 

Used  in  accord  with  instructions  for 
the  preservation  of  grain  and  hay,  the 
concentration  of  acetic  acid  on  the 
commodities  used  for  animal  food,  will 
be  less  than  2%.  Dietar>'  exposure  to 
acetic  acid  used  in  this  application  will 
therefore  pose  no  threat  to  humans  or 
the  environment. 

2.  Non-dietary  exposure.  The  only 
non-dietary  exposure  to  acetic  acid  is 
the  occupational  exposure.  Acetic  acid 
end-use  products  are  sprayed  on  grains 
and  hay  at  application  rates  in  ranges  of 
less  than  3%  on  the  commodity, 
depending  on  the  moisture  content  of 
the  treated  crop.  Based  on  the  use 
patterns,  the  potential  for  exposure  of 
applicators  and  workers  in  the  field 
being  treated  with  acetic  acid  could  be 
significant.  However,  applicators  are 
generally  confined  in  the  cab  of  the 
tractor  pulling  the  collecting  systems  to 
which  the  applicating  sprays  are 
attached.  The  hay  or  grain  collected 
would  contain  less  than  3%  of  the  acetic 
acid  and  therefore  subsequent  exposure 
to  the  crop  would  cause  no  significant 
exposure  to  the  acetic  acid. 

Certain  protective  clothing  is 
recommended  for  acetic  acid  users  due 
to  eye  and  skin  hazards  associated  with 
the  handling  of  concentrated  acetic  acid 
and  the  use  of  such  f;lothing  and 
protective  equipment  is  presented  on 
the  label. 

D.  Cumuiative  Effects 

Acetic  acid  is  used  similarly  as 
propionic  acid,  for  the  preservation  of 
hay  and  grains.  Under  an  aerobic 
conditions  propionic  acid  acts  as  a 
carbon  source  for  various  microbes  and 
is  metabolized  to  acetic  acid,  methane, 
carbon  dioxide,  and  water.  For 
propionic  acid,  the  metabolite  of  acetic 
acid  poses  no  problems  because  acetic 
acid  is  also  found  in  the  food  chain,  is 
naturally  occurring,  and  is  applied  in 
the  same  manner  as  propionic  acid  as  a 
pesticide.  For  propionic  acid  all 
environmental  fate  data  requiremen*ts 
are  waived  for  the  uses  this  petition 
requests  for  acetic  acid.  There  should  be 
no  concern  for  cumulative  effects  for 
acetic  acid  as  well. 

E.  Safety  Determination 

Human  health  assessment — i.  U.S. 
population.  Acetic  acid  is  a  normal 
component  of  metabolism  in  the  human 
body  and  humans  ordinarily  consume 


acetic  acid  as  vinegar,  as  a  natural 
component  of  common  foods,  and  as  an 
added  ingredient.  Dietary  exposure  from 
pesticidai  use  would  be  very  low. 

ii.  Infants  and  children.  As  noted 
above  acetic  acid  is  produced  by  the 
human  body.  Humans  include  infants 
and  children  as  well  as  adults.  For  the 
same  reasons  as  above,  dietar>'  exposure 
from  pesticidai  use  would  be  of  minimal 
concern.  ^ 

F.  Tolerance  E.\emptions  for  the 
Proposed  Uses 

The  petitioner  proposes  that  the  use 
of  acetic  acid  as  a  grain  and  hay 
preservative  be  granted  an  exemption 
from  the  requirement  of  a  tolerance,  as 
proposed  below. 

1.  Post-harvest  application  of  acetic 
acid,  when  used  as  a  fungicide  or 
preservative  is  exempted  from  the 
requirement  of  a  tolerance  for  residues 
in  or  on  the  following  raw  agricultural 
commodities:  .\lfalfa,  barley  grain, 
Bermuda  grass,  bluegrass,  brome  grass, 
clover,  com  grain,  cowpea  hay,  fescue, 
lespedeza,  lupines,  oat  grain,  orchard 
grass,  peanut  hay,  peavine  hay,  rye 
grass,  sorghum  grain,  soybean  hay, 
Sudan  grass,  Timothy,  vetch,  and  wheat 
grain,  or  commodities  described  as  grain 
or  hay. 

2.  Acetic  acid  is  exempt  from  the 
requirement  of  a  tolerance  for  residues 

'in  or  on  meat,  and  moat  by-products: 
Cattle,  sheep,  hogs,  goats,  horses,  and 
poultry,  milk,  aod  eggs  when  applied  as 
a  bactericide/fungicide  to  livestock 
drinking  water,  poultry  litter,  and 
storage  areas  for  silage  and  grain. 

3.  Post-harvest  application  of  acetic 
acid  when  used  as  a  fungicide/ 
preservative  is  exempted  from  the 
requirement  of  a  tolerance  for  residues 
in  or  on  the  following  raw  agricultural 
commodities:  Cottonseed,  peanuts,  rice 
grain,  and  soybeans. 

Noticeably,  this  tolerance  exemption 
request  re-establishes  the  same 
exemption  criteria  as  was  previously 
granted  for  acetic  acid  for  this  use.      ^   ' 

G.  International  Tolerances 

There  are  no  known  international 
tolerances  for  residues  of  acetic  acid  in 
food  or  animal  feed. 
|FR  Doc.  0,3-14200  Filed  6-10-0.3:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0165;  FRL-7306-4] 

Notice  Of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  in  or  on  Food 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice.  > 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  an  inert 
ingredient  hygromycin  B 
phosphotransferase  {APH4)  marker 
protein  and  the  genetic  material 
necessary  for  its  production  in  or  on 
various  food  commodities. 
DATES:  Comments,  identified  by  docket 
ID  number  QPP-2003-0165,  must  be 
received  on  or  before  July  11,  2003. 
ADDRESSES:  Conunents  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leonard  Cole,  Biopesticides  and 
Pollution  Prevention  Division  (751 IC). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW;,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-5412;  e-mail  address: 
cole.leonard@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

-  I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  1 1 1) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regai-ding  the  applicability  of 
this  action  to  a  particular  entity,  consult 


the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Cah  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0165.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  ir^formation  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
•  Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119. 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 
.  An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets- at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be'available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 


document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  mav  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA_ 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly     - 
available  docket  materials  through 
EPA's  electronic  public  docket. 
For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing^ in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless-the  comment 
contains  copyrighted  material,  CBI.  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  ddpket. 

Public  conunmits  submitted  on 
computer  disks  UT^t^are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  to  Whom  Do  /  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify'  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  cU-e  • 

submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  subniit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your  _ 
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comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identifled  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  conunent 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPAs  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket.  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0165.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2003-0165.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
'  included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Onit  l.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 


DC  20460-0001 ,  Attention:  Docket  ID 
Number  OPP-2003-0165. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119.  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy..  Arlington,  VA.  Attention: 
Docket  ID  Number  OPP-2003-0165. 
Such  deliveries  are  only  aoeepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  irffbtmation  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  followiilg 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 

possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 


7.  To  ensuje  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
imder  section  408  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however.  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

Listof  Subfects 

Environmental  protection.  •• 

Agricultural  commodities,  Feed 
additives.  Food  additives,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  May  29.  2003. 
Janet  L.  Andersen. 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
The  petition  summary  armounces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Syngenta  Seeds,  Inc. 

PP  3G6590 

EPA  has  received  pesticide  petition 
(PP  3G6590)  from  Syngenta  Seeds.  Inc.. 
P.O.  Box  12257.  3054  Comwallis  Road. 
Research  Triangle  Park,  NC  27709-2257. 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food.  Drug,  and  Cosmetic  ' 
Act  (FFDCA).  21  U.S.C.  346a(d).  to 
amend  40  CFR  part  180  to  establish  an 
exemption  from  the  requirement  of  a 
tolerance  for  the  plant-pesticide  inert 
ingredient  hygromycin  B 
phosphotransferase  (APH4)  marker 
protein  and  the  genetic  material 


necessary  for  its  production  in  or  on 
cotton. 

Pursuant  to  section  408(d)(2)(A)(i)  of 
the  FFDCA,  as  amended,  Syngenta 
Seeds,  Inc.  has  submitted  the  following 
summary  of  information,  data,  jmd 
arguments  in  support  of  their  pesticide 
petition.  This  summary  was  prepared  by 
Syngenta  Seeds,  Inc.  and  EPA  has  not 
fully  evaluated  the  merits  of  the 
pesticide  petition.  The  summary  may 
have  been  edited  by  EPA  if  the 
terminology  used  was  unclear,  the 
summary  contained  extraneous 
material,  or  the  summary 
unintentionally  made  the  reader 
~  conclude  that  the  findings  reflected 
EPA's  position  and  not  the  position  of 
the  petitioner. 

A.  Product  Name  and  Proposed  Use 
Practices 

Hygromycin  B  phosphotransferase 
(APH4)  marker  protein  "is  proposed  for 
use  as  a  plant-incorporated  protectant 
formulation  inert  ingredient.  APH4 
protein  is  an  aminocyclitol 
phosphotransferase  that  catalyzes  the 
phosphorylation  of  hygromycin  and 
closely  related  aminoglycoside 
antibiotics.  Expression  of  the  APH4 
gene  in  plant  cells  allows  for  growth 
and  selection  of  transformed  cells  in  the 
presence  of  hygromycin  B.  APH4  has  no 
insecticidal  activity. 

B.  Product  Identity/Chemistry 

1 .  Identity  of  the  pesticide  and 
corresponding  residues.  The  aph4  gene 
in  event  COT102  cotton  plants  was 
derived  from  a  plasmid  harbored  by  a 
hygromycin-resistant  isolate  of  E.  coli. 
and  encodes  a  341  amino-acid  enzyme, 
hygromycin  B  phosphotransferase 
(APH4).  Hygromycin  B 
phosphotransferases  with  significant 
homology  to  the  APH4  protein  in  event 
COT102  plants  have  also  been  identified 
in  other  microbes  including 
Streptomyces  hygroscopicus,  the  source 
of  hygromycin  fi. 

APH4'  has  a  molecular  weight  of  ca. 
42.000  and  catalyzes  the 
phosphorylation  of  the-4-hydroxyl 
group  on  the  hyosamine  moiety  of 
hygromycin  B.  thereby  inactivating  it. 
The  enzyme  has  a  narrow  range  of 
substrates,  in  that  it  phosphorylates 
hygromycin  B,  hygromycin  B2  and  the 
closely  related  antibiotics  destomycin  A 
and  destomycin  B,  but  does  not 
phosphorylate  other  aminocyclitol  or 
aminoglycoside  antibiotics  including 
neomycin,  streptomycin,  gentamicin, 
kananjycin.  spectinoraycin.  tobramycin, 
and  amikacin.  Hygromycin  B  is  not  used 
in  human  clinical  therapy,  but  is 
principally  used  as  an  antihelminthic 
agent  in  swine  and  poultry  feeds. 
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2.  Magnitude  of  residue  at  the  time  of 
harvest  and  method  used  to  determine 
the  residue.  A  determination  of  the 
magnitude  of  residue  at  harvest  is  not 
required  for  residues  exempt  from 
tolerances.  However,  the  petitioner  has 
provided  data  on  the  quantity  of  APH4 
protein  measured  in  various  plant  parts 
including  seeds  of  VIP3A  cotton,  as 
measured  by  enzyme  linked 
immunosorbent  assay  (ELISA).  APH4 
was  either  not  detectable  in  most 
COT102  plant  tissues  or  the  levels  were 
too  low  to  quantify.  Pollen  was,  the  only 
tissue  in  which  quantifiable  levels  were 
measured. 

3.  A  statement  of  why  an  analytical 
method  for  detecting  and  measuring  the 
levels  of  the  pesticide  residue  are  not 
needed.  An  analytical  method  is  not 
required  because  this  petition  requests 
an  exemption  frohi  tolerances.  However, 
the  petitioner  has  submitted  an 
analytical  method  for  detection  of  the 
APH4  protein  by  ELISA  analysis. 

C-  Mammalian  Toxicological  Profile 

Syngenta  Seeds  is  providing  the 
results  of  a  mammalian  toxicology 
study,  in  vitro  digestibility  study,  and 
bioinformatics  evaluations  conducted 
on  the  selectable  marker  protein  APH4. 
These  studies,  summarized  herein, 
demonstrate  the  lack  of  toxicity  of  the 
APH4  protein  following  acute  oral 
exposure  to  mice,  rapid  degradation  of 
APH4  upon  exposure  to  simulated 
gastric  and  intestinal  fluids,  and  the 
lack  of  amino  acid  sequence  similarity 
of  the  APH4  protein  to  proteins  known 
to  be  mammalian  toxins  or  human 
allereens. 

When  proteins  are  toxic,  they  are 
known  to  act  via  acute  mechanisms  and 
at  very  low  doses  (Ref.  1).  Therefore, 
when  a  protein  demonstrates  no  acute 
oral  toxicity  in  high-dose  testing  using 
a  standard  laboratory  mammalian  test 
species,  this  supports  the  determination 
that  the  protein  will  be  non-toxic  to 
humans  and  other  mammals,  and  will 
not  present  a  hazard  under  any  realistic 
exposure  scenario,  including  long-term 
exposures. 

Because  it  is  not  possible  to  extract 
sufficient  APH4  protein  from 
transformed  plants  for  toxicology 
studies.  APH4  protein  was  produced  in 
recombinant  E.  coli  by  over-expressing 
the  same  aph4  gene  that  was  introduced 
into  Vff3A  cotton  event  COT102.  The 
aph4  gene  was  cloned  into  the 
inducible,  over-expression  pET-3a® 
vector  (Novagen,  Madison.  WI)  in  E.  coli 
BL2lDE3pLysS.  The  APH4  protein,  as       ' 
encoded  in  this  vector,  was  identical  in 
amino  acid  sequence  to  that  encoded  by 
the  plant  transformation  vector,  pCOTl, 
except  for  an  additional  11  amino  acids 


from  the  T7  Tag^w  and  three  amino 
acids  bom  the  vector  polylinker. 
Following  purification  from  E.  coli, 
dialysis  and  lyophilization,  the  resulting 
sample,  designated  Test  Substance 
APH4-0102,  was  estimated  by  ELISA  to 
contain  ca.  42.6%  APH4  protein  by- 
weight.  The  test  material  was  confirmed 
to  be  enzymatically  active. 

An  acute  mouse  oral  toxicity  study 
was  conducted  at  the  Syngenta  Central 
Toxicology  Laboratory  (Alderley  Park, 
Macclesfield,  Cheshire,  UK)  according 
to  OPPTS  Harmonized  Guideline 
870.1100.  Test  substance  APH4-0102 
(see  above  description  of  test  substance) 
was  administered  to  five  male  and  five 
female  mice  strain  Alderley  Park  albino 
mouse  (APfCD-l);  8-9  weeks  old  via  a 
gavage  dose  of  1 ,828  milligrams/ 
kilogram  (mg/kg)  body  weight.  The  test 
substance  contained  ca.  42.6%  APH4 
protein  by  weight.  Therefore,  the  mice 
received  ca.  779  mg  APH4/kg  body 
weight.  A  negative  control  group  (5  - 

mice/sex)  concurrently  received  the 
dosing  vehicle  alone,  a  suspension  of 
1%  methylcellulose,  at  the  same  dosing 
volume  as  used  for  the  test  material 
mixture.  Food  was  provided  ad  libitum, 
except  during  the  ca.  1-hour  prior  to 
dosing,  when  the  animals  were  fasted. 
Water  was  provided  ad  libitum 
throughout  the  study.  Observations  for 
mortality  and  clinical/behavioral  signs 
of  toxicity  were  made  at  least  twice  on 
the  day  of  dosing,  cmd  at  least  once 
daily  tliereafter  for  14  days.  Detailed 
clinical  observations  were  made  for 
each  animal  at  each  observation  time. 
Body  weights  were  recorded  daily  and 
food  consumption  was  recorded  weekly. 
Surviving  animals  were  euthanized  14 
days  post  dosing  and  subjected  to  gross 
necropsy.  Organ  weights  (brain,  liver 
with  gall  bladder,  kidneys  and  spleen) 
were  recorded  and  principal  tissues 
were  processed  for  microscopic 
examination. " 

No  mortalities  occurred  during  the 
study,  and  no  clinical  signs  of  toxfcity 
were  observed  in  either  the  test  or 
control  groups.  There  were  no 
treatment-related  effects  on  body 
weight,  food  consumption,  or  organ 
weights,  nor  were  any  treatment-related 
effects  observed  following  macroscopic 
^  or  microscopic  examination.  APH4- 
0102  is  not  acutely  toxic  to  mice.  There 
is  no  evidence  of  toxicity  of  the  test 
substance  at  1,828  mg  APH4-0102/kg 
body  weight,  representing  ca.  779  mg 
APH4  protein/leg  body  weight.  The 
estimated  LDso  value  for  pure  APH4 
protein  in  male  and  female  mice  is  >779 
mg/kg  body  weight,  the  single  dose 
tested. 

The  APH4  protein  shows  no 
homology  to  proteins  known  to  be 
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mammalian  toxins  or  human  allergens; 
is  not  derived  from  a  source  known  to 
produce  allergens;  is  not  targeted  to  a 
cellular  pathway  for  glycosylation  in  the 
plant:  and  is  rapidly  degraded  upon 
exposure  to  simulated  gastric  and 
intestinal. 

The  genetic  material  necessary  for  the 
production  of  APH4  as  an  inert 
ingredient  are  the  nucleic  acids  (DNA) 
which  comprise  genetic  material 
encoding  this  protein  and  its  regulatory 
regions.  "Regulatory  regions"  are  the 
genetic  material  that  control  the 
expression  of  the  genetic  material 
encoding  the  protein,  such  as 
promoters,  terminators,  and  enhancers. 
DNA  is  common  to  all  forms  of  plant 
and  animal  life  and  the  Agency  has 
previously  stated  that  they  are  not  aware 
of  an  instance  where  these  nucleic  acids 
have  been  associated  with  toxic  effects 
related  to  their  consumption  as  a 
component  of  food.  These  ubiquitous 
nucleic  acids,  as  they  appear  in  the 
subject  inert  ingredient,  have  been 
adequately  characterized.  Therefore,  no 
mammalian  toxicity  is  anticipated  from 
dietary  exposure  to  the  genetic  material 
necessary  for  the  production  of  the 
subject  inert  plant  pesticidal  ingredient. 

D.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food. 
Derivatives  of  cottonseed  (e.g.,  refined 
cottonseted  oil)  and  fiber  (e.g.,  linters, 
which  are  essentially  100%  cellulose) 
are  used  in  some  food  products. 
However,  APH4  was  not  detected  in 
most  of  the  samples  of  COTl02-derived 
cottonseed  analyzed  or  any  of  the  cotton 
fiber  samples  analyzed.  In  the  few 
cottonseed  samples  in  which  APH4  was 
detectable,  the  quantities  were  below 
the  limit  of  quantification  (<137  ng 
APH4/g  fresh  wt;  <150  ng  APH4/g  dry 
wt).  It  is  expected  that  any  trace 
quantities  of  APH4  in  cottonseed  will  be 
eliminated  by  standard  seed  processing 
methods.  As  demonstrated  by  the 
analysis  of  cottonseed  products  for. 
VIP3A  protein,  no  VIP3A  was  detected 
in  refined  cottonseed  oil  from  COT102- 
derived  plants,  despite  the  presence  of 
ca.  3  micrograms  VIP3A/g  seed  (fresh  or 
dry  wt.).  Additionally,  no  protein  of  any 
kind  was  detected  in  the  same  sample 
of  refined  cottonseed  oil.  It  can  be 
concluded  that  APH4,  as  produced  in 
COTl02-derived  cotton  plants,  does  not 
pose  a  risk  of  becoming  allergenic  via 
food,  because  there  will  be  no  exposure 
via  food.  Additionally,  the  APH4 
protein  shows  no  amino  acid  sequence 
homology  to  known  allergens;  is  not 
derived  from  a  source  known  to  produce 
allergens;  is  not  targeted  to  a  cellular 
pathway  for  glycosylation  in  the  plant; 


and  is  rapidly  degraded  upon  exposure 
to  simulated  gastric  and  intestinal. 

ii.  Drinking  water.  No  exposure  to  the 
APH4  and  the  genetic  material 
necessary  for  its  production  as  an  inert 
ingredient  via  drinking  water  are 
expected.  The  protein  is  incorporated 
into  the  plant  and  will  therefore  not  be 
available  to  drinking  water  sources. 

2.  Non  dietary  exposure.  Non-dietary 
exposure  is  not  anticipated,  due  to  the 
proposed  use  pattern  of  the  product. 
Exposure  via  dermal  or  inhalation 
routes  is  unlikely  because  the  inert 
ingredient  is  contained  within  plant 
cells.  However,  if  exposure  were  to 
occur  by  non-dietary  routes,  no  risk 
would  be  expected  because  the  APH4 
protein  is  not  toxic  to  mammals. 

E.  Cumulative  Exposure 

Because  there  is  no  indication  of 
mammalian  toxicity  to  the  APH4 
protein,  it  is  reasonable  to  conclude  that 
there  are  no  cumulative  effects  for  this 
inert  ingredient. 

F.  Safety  Determination 

1.  U.S.  population.  The  lack  of 
mammalian  toxicity  at  high  levels  of 
exposure  to  the  APH4  protein 
demonstrates  the  safety  of  the  product  at 
levels  well  above  possible  maximum 
exposure  levels  anticipated  via 
consumption  of  processed  food 
products  produced  from  VIP3A  cotton. 
Moreover,  little  to  no  human  dietary 
exposure  to  APH4  protein  is  expected  to 
occur  via  VIP3A  cotton.  Due  to  the  lack 
of  toxicity  of  the  APH4  protein  and  its 
very  low  potential  for  allergenicity, 
dietary  exposure  is  not  anticipated  to 
pose  any  harm  for  the  U.S.  population. 
No  special  safety  provisions  are 
applicable  for  consumption  patterns  or 
for  any  population  sub-groups. 

2.  Infants  and  children.  Syngenta  has 
evaluated  the  acute  toxicity  data 
generated  on  APH4,  the  lack  of 
homology  to  known  allergens  or  toxins, 
and  the  limited  exposure  to  this  protein 
based  on  the  residue  profile  and  limited 
number  of  food/feed  products  resulting 
from  cotton  and  has  determined  that 
there  is  ample  evidence  to  indicate  a 
reasonable  certainty  of  no  harm  to 
infants  and  children  as  a  result  of  the 
use  of  this  product. 

G.  Effects  on  the  Immune  and  Endocrine 
Systems 

The  inert  ingredient  APH4  is  a 
protein,  derived  from  sources  that  are 
not  known  to  exert  an  influence  on  the 
*  endocrine  or  immune  systems.  . 

H.  Existing  Tolerances 

The  registrant  is  not  aware  of  any 
known  existing  tolerances  or 


exemptions  for  APH4  and  the  genetic 
material  necessary  for  its  production  as 
an  inert  ingredient. 


/.  International  Tolerances 

The  registrant  is  not  aware  that  any 
Codex  maximum  residue  levels  exist  for 
the  APH4  protein  and  the  genetic 
material  necessary  for  its  production. 

/.  Reference 

1.  Sjoblad,  R.D.,  J.T.  McClintock  and 
R.  Engler  (1992)  Toxicological 
considerations  for  protein  components 
of  biological  pesticide  products. 
Regulatory  Toxicol.  Pharmacol.  15:  3-9. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0187;  FRL-7311-8] 

Experimental  Use  Permit;  Receipt  of 
Application  for  Use  of  Aspergillus 
Flavus  NRRL  21882 

agency:  Environmental  Protection 
Agency  (EPA).  , 
action:  Notice. 


SUMMARY:  This  notice  announces  receipt 
of  an  application  75624-EUP-R  from 
Circle  One  Global,  Inc.  requesting  an 
experimental  use  permit  (EUP)  for  the 
Aspergillus  flavus  NRRL  21882.  The 
Agency  has  determined  that  the 
application  may  be  of  regional  and 
national  significance.  Therefore,  in 
accordance  with  40  CFR  172.11(a).  the 
Agency  is  soliciting  comments  on  this 
application. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0187,  must  be 
received  on  or  before  July  11,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  1.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shanaz  Bacchus,  Biopesticides  and 
Pollution  Prevention  Division  (751 IC), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  niimber: 
(703)  308-8097;  e-mail  address: 
bacchus.shanaz@epa.gov.  _ 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 


of  interest  to  an  agricultiual  producer, 
food  manufacturer,  pesticide 
manufacturer,  or  a  person  who  may  be 
required  to  conduct  testing  of  chemical 
substances  under  the  Federal  Food, 
Drug  and  Cosmetic  Act  (FFDCA),  or  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  Since  other 
entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you.have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0187.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy..  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Jl'ederal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  (he  public 
docket  is  available  through  EPA's  ■ 
electronic  public  docket  and  comment  ' 
system,  EPA  Dockets.  You  rnay  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
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policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  f6r  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 
For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  wil^•be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 


C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
.delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submi*  CBI  or  information  that 


is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  subrtiit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  subniit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include" 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  iriclude  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
covef  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0187.  the 
.system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov, 
Attention:  Docket  ID  Number  OPP- 
2003-0187.  In  contrast  to  EPA's 
electronic  public  docket.  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  mav  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
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WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C).  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2003-0187. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP). 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hvvy.,  Arlington,  VA.  Attention: 
Docket  ID  Number  OPP-2003-0187. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  1  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPAs  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
\4y  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 


3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

U.  Background 

Circle  One  Global.  Inc..  One  Arthur 
St.,  P.O.  Box  28,  Shellman,  GA  39886- 
0028,  has  applied  for  an  EUP  for  field 
testing  of  a  new  end-use  product  of  a 
microbial  pesticide  containing  the 
active  ingredient,  Aspergillus  flavus 
NRRL  21882,  in  a  non-crop  destruct 
program.  The  product  is  to  be  ground 
applied  and  is  a  granular  formulation. 
At  the  proposed  use  rate  of  20  lbs/acre, 
the  equivalent  amount  of  active 
ingredient  applied  is  only  0.002  lbs/ 
acre.  The  requested  EUP  is  for  a  total  of 
5,000  acres  to  be  treated  for  a  total 
application  of  10  lbs  of  the  active 
ingredient.  Concurrent  with  this 
application,  the  applicant  filed  a 
pesticide  petition  number  3G6559  for  a 
temporary  exemption  fi-om  tolerance  for 
residues  of  Aspergillus  flavus  NRRL 
21882  in/on  the  food/feed  commodity 
peanut.  Application  of  the  pesticide  is 
proposed  to  reduce  aflatoxin-producing 
colonies  of  Aspergillus  flavus  on  the 
crop  and  in  the  soil  by  competitive 
displacement.  Testing  of  100  lbs  of  the 
active  ingredient  will  occur  in  three 
States:  Alabama,  Florida,  and  Georgia. 

III.  What  Action  is  the  Agency  Taking? 

Following  the  review  of  the  Circle 
One  Global,  Inc.  application  and  any 
comments  and  data  received  in  response 
to  this  notice,  EPA  will  decide  whether 
to  issue  or  deny  the  EUP  request  for  this 
EUP  program,  and  if  issued,  the 
conditions  under  which  it  is  to  be 
conducted.  Any  issuance  of  an  EUP  will 
be  announced  in  the  Federal  Register. 

IV.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

The  Agency's  authority  for  taking  this 
action  is  under  FIFRA  section  5 

List  of  Subjects 

Environmental  protection. 
Experimental  use  permits. 


Dated:  June  2,  2003. 

lanet  L.  Andersen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  03-14462  Filed  6-10-03;  8:45  am] 

MLUNO  COOC  6S60-80-S 

ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-7510-91 

Horseshoe  Bend  Dump  Superfund 
Site;  Notice  of  Proposed  Settlement 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  settlement. 

SUMMARY:  Under  section  122(h)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA).  the  Environmental 
Protection  Agency  (EPA)  has  offered  a 
settlement  at  the  Horseshoe  Bend  Dump 
Superfund  Site  in  Lawrenceburg, 
Lawrence  County,  Tennessee  under  a 
CERCLA  122(h)  Agreement  for  recovery 
of  Response  Costs  to  settle  claims  for 
past  costs  at  the  Site.  The  two  (2)  parties 
to  the  agreement  have  returned 
signature  pages  accepting  EPA's 
settlement  offer.  EPA  will  consider 
public  comments  on  the  proposed 
settlement  until  July  11,  2003.  EPA  may 
withdraw  from  or  modify  the  proposed 
settlement  should  such  comments 
disclose  facts  or  considerations  which 
indicate  the  proposed  settlement  is 
inappropriate,  improper  or  inadequate. 
Copies  of  the  proposed  settlement  are 
available  from:  Ms.  Paula  V.  Batchelor, 
U.S.  Environmental  Protection  Agency. 
Region  4,  CERCLA  Program  Services 
Branch,  61  Forsyth  Street,  SW..  Atlanta, 
Georgia  30303,  (404)  562-8887. 

Written  Comments  made  be  submitted 
to  Ms.  Paula  V.  Batchelor  at  the  above 
address  within  30  days  of  the  date  of 
publication. 

Dated:  May  21.  2003. 
Archie  Lee, 

Chief.  CERCLA  Program  Senices Branch. 
Waste  Management  Division. 
[FR  Doc.  03-14747  Filed  6-1G-03:  8:45  am] 

BILLING  CODE  6S60-SO-P 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Request 

AGENCY:  Equal  Employment 
Opportunity  Commission 
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ACnON:  Notice. 


SUMMARY:  In  accordance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Commission 
announces  that  it  intends  to  submit  to 
the  Office  of  Management  and  Budget 
(OMB)  a  request  for  an  extension 
without  change  of  the  existing 
recordkeeping  requirements  under  29 
CFR  part  1602  et  seq.  Recordkeeping 
and  Reporting  Requirements  under  Title 
VII  and  the  ADA.  The  Commission  is 
seeking  public  comments  on  the 
proposed  extension. 
DATES:  Written  comments  on  this  notice 
must  be  submitted  on  or  before  August 
tl.2003. 

ADDRESSES:  Comments  should  be 
submitted  to  Frances  M.  Hart,  Executive 
Officer,  Executive  Secretariat,  Equal 
Employment  Opportunity  Commission, 
10th  Floor,  1801  L  Street,  NW, 
Washington,  DC  20507.  As  a 
convenience  to  commentators,  the 
Executive  Secretariat  will  accept 
comments  transmitted  by  facsimile 
("FAX")  machine.  The  telephone 
number  of  the  FAX  receiver  is  (202) 
663-4114.  (This  is  not  a  toll  free 
number.)  Only  comments  of  six  or  fewer 
pages  will  be  accepted  via  FAX 
transmittal.  This  limitation  is  necessary 
to  assure  access  to  the  equipment. 
Receipt  of  FAX  transmittals  will  not  be 
acknowledged,  except  that  the  sender 
may  request  confirmation  of  receipt  by 
calling  the  Executive  Secretariat  staff  at 
(202)  663-4070  (voice)  or  (202)  663- 
4074  (TDD).  (These  are  not  toll-free 
telephone  numbers.)  Copies  of 
comments  submitted  by  the  public  will 
be  available  for  review  at  the 
Commission's  library,  Room  6502,  1801 
L  Street,  NW,  Washington,  DC  20507 
between  the  hours  of  9:30  a.m.  and  5 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  V.  Roscio,  Assistant  Legal 
Counsel,  Legal  Services  Programs. 
Thomas  J.  Schlageter,  Assistant  Legal 
Counsel  or  Mona  Papillon,  General 
Attorney,  at  (202)  663-4669  or  TDD 
(202)  663-4074.  This  notice  is  also 
available  in  the  following  formats:  large 
print,  braille,  audio  tape  and  electronic 
file  on  computer  disk.  Requests  for  this 
notice  in  an  alternative  format  should  be 
made  to  the  Publication  Center  at  1- 
800-669-3362. 

SUPPLEMENTARY  INFORMATION:  The  Equal 
Employment  Opportunity  Commission 
(EEOC)  enforces  Title  VII  of  the  Civil 
Rights  Act  of  1964  and  Title  I  of  the 
Americans  with  Disabilities  Act,  which 
prohibit  discrimination  on  the  basis  of 
race,  color,  religion,  sex,  national  origin 
or  disability.  Sections  709(c)  of  Title  VII 


and  section  107(a)  of  the  ADA  authorize 
the  EEOC  to  issue  recordkeeping  and 
reporting  regulations  that  are  deemed 
reasonable,  necessary  or  appropriate. 
EEOC  has  promulgated  recordkeeping 
regulations  under  those  authorities  that 
are  contained  in  29  CFR  part  1602  et 
seq.  Those  regulations  do  not  require 
the  creation  of  any  particular  records 
but  generally  require  employers  to 
preserve  any  personnel  and 
employment  records  they  make  or  keep 
for  a  period  of  one  year.  The  EEOC  seeks 
extension  of  these  regulations  without 
change. 

Overview  tif  This  Information 
Collection 

Collection  Title:  Recordkeeping  under 
Tide  VII  and  the  ADA. 
OMB-Number:  3046-0040. 
Description  of  Affected  Public: 
Employers  with  15  or  more  employees 
are  subject  to  Title  VII  and  the  ADA. 
Number  of  Responses:  627,000. 
Reporting  Hours:  One. 
Number  of  Forms:  None. 
Federal  Cost:  None. 
Abstract:  Section  709(c)  of  Title  VU, 
42  U.S.C.  20O0e-8{c)  and  section  107(a) 
of  the  ADA,  42  U.S.C.  12117(a)  require 
the  Commission  to  establish  regulations 
pursuant  to  which  employers  subject  to 
those  Acts  shall  make  and  preserve 
certain  records  to  assist  the  EEOC  in 
assuring  compliance  with  the  Acts' 
nondiscrimination  in  employment 
requirements.  This  is  a  recordkeeping 
requirement.  Any  of  the  records 
maintained  which  are  subsequently 
disclosed  to  the  EEOC  during  an 
investigation  are  protected  from  public 
disclosure  by  the  confidentiality 
provisions  of  section  706(b)  and  709(e) 
of  Title  VII  which  are  also  incorporated 
by  reference  into  the  ADA  at  section 
107(a). 

Burden  Statement:  The  estimated 
number  of  respondents  is  approximately 
627,000  employers.  The  recordkeeping 
requirement  does  not  require  reports  or 
the  creation  of  new  documents;  it 
merely  requires  retention  of  documents 
that  the  employer  has  made  or  kept. 
Thus,  the  burden  imposed  by  these 
regulations  is  minimal.  The  burden  is 
estimated  to  be  less  than  one  hour  per 
employer. 

Pursuant  to  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
and  OMB  regulation  5  CFR  1320.8(d)(1), 
the  Commission  solicits  public 
comment  to  enable  it  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
Commission's  functions,  including 
whether  the  information  will  have 
practical  utility; 


'    (2)  Evaluate  the  accuracy  of  the 
Commission's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

i4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting ' 
electronic  submission  of  responses. 

Dated:  June  4.  2003. 

For  the  Commission. 
Can  M.  Dominguez, 
Chair. 

[FR  Doc.  03-14628  Filed  6-1O-03;  8:45  am) 
BUXMG  COOE  6S7D-01-M 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Agency  Information  Collection 
Activities:  Revision  of  the  Employer 
Information  Report  (EEO-1)  Comment 
Request 

AGENCY:  Equal  Employment       — 
Opportunity  Commission. 
ACTION:  Proposed  revision  of  the 
Employer  Information  Report  (EEO-1). 


SUMMARY:  hi  the  late  1 990  s,  the  Office 
of  Management  and  Budget  (OMB) 
issued  revisions  of  three  standard 
Federal  classifications  related  to  the 
U.S.  Equal  Employment  Opportunity 
Commission's  Employer  Information 
Report  (EEO-1 )— the  North  American 
Industry  Classification  System  (1997), 
the  Standards  for  the  Classification  of 
Federal  Data  on  Race  and  Ethnicity 
(1997),  and  the  Standard  Occupational 
Classification  (1999). 

In  response  to  the  changes  in  the 
OMB  classification  standards,  and 
under  §  709(c)  of  Title  VII  of  the  Civil 
Rights  Act  of  1964,  as  amended  (42 
U.S.C.  200e-«(c)),  the  U.S.  Equal 
Employment  Opportunity  Commission 
(EEOC  or  Commission)  is  proposing 
modifications  to  the  system  currently 
used  to  classify  the  race  and  ethnicity 
and  job  categories  used  by  respondents 
to  file  annual  EEO-1  reports.  This 
notice  solicits  public  comment  on  the 
EEOC  proposals.  The  proposed  EEO-1 
form  can  be  found  at  http:// 
www.eeoc.gov/eeol . 

DATES:  Written  comments  on  this  notice 
must  be  submitted  on  or  before  August 
11,  2003.  A  public  hearing  concerning 
these  proposed  changes  will  be  held  on 
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a  date  and  at  a  lime  and  place  to  be 
annciuncod. 

ADDRESSES:  Commfints  should  be 
suhmittod  to  Frances  M.  Hart,  Executive 
Officer.  Exet.utive  Secretariat.  Equal 
Employment  Opportunity  Commission, 
10th  floor,  1801  L  Street.  NW., 
Washington.  DC  20507.  The  Executive 
SecTCjariat  will  accept  comments 
transmitted  by  facsimile  (""FAX") 
machine.  The  telephone  number  of  the 
FAX  receiver  is  (202)  663-4114.  (This  is 
not  a  toll-free  number.)  Only  ccjnwnents 
of  six  or  fewer  pages  will  be  accepted 
via  FAX  transmittal.  This  limitation  is 
necessary  to  assure  access  to  the 
equipment.  Receipt  of  a  FAX  transmittal 
will  not  be  acknowledged,  except  that 
the  sender  may  request  confirmation  of 
receipt  by  calling  the  Executive 
.Secretariat  staff  at  (202)  663-4070 
(voice)  or  (202)  663-4074  (TDD).  (These 
are  not  toll-free  telephone  numbers.) 
Copies  of  comments  submitted  by  the 
public  will  be  available  for  review  at  the 
Commission's  librarv.  Room  6.502,  1801 
L  Street,  NW..  Washington.  DC  20.'>07 
between  the  hours  of  9:30  a.m.  and  5 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joachim  Neckere.  Directiir.  Program 
Research  and  Surveys  Division.  1801  L 
Street.  NW..  Room  9222.  Washington, 
DC  20507;  (202)  663-4958  (voice)  or 
(202)  663-7063  (TDD). 

SUPPLEMENTARY  INFORMATION:  On 
October  30.  1997,  OMB  issued  a  Federal 
Register  notice  (Vol.  62.  No.  210.  Fart  II. 
pp.  58781-58790)  titled  "Revisions  to 


the  Standards  for  the  Classification  of 
Federal  Data  on  Race  and  Ethnicity."  On 
September  30,  1999.  OMB  issued  its 
Notice  of  final  decision  for  the  Standard 
Occupational  Classification  .system  in 
the  Federal  Register  (Vol.  64."  No.  189, 
Fart  IV.  pp.  53135-53163).  These 
proposed  revisions  to  the  EEO-1 
respond  to  these  changes  in  the  Federal 
classification  standards.  EEOC  seeks  to 
avoid  burden  and  disruption  by 
proposing  these  changes 
simultaneously. 

The  Commission  is  soliciting  public 
comment  on  its  proposals  to  modif>'  the 
EEO-1  form  to  use  the  revised  race  and 
ethnicity  and  job  categories,  as  well  as 
comments  addressing  the  following 
points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessarj' 
for  the  proper  performance  of  the 
Commission's  functions,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
Commission's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 


Persons  wishing  to  present  their 
views  orally  should  notify  the 
Commission  of  their  desire  to  do  so,  in 
writing,  no  later  than  (Insert  60  days 
from  the  date  of  publication]  with  a 
request  to  Francis  Hart.  Executive 
Officer.  Equal  Employment  Opportunity 
Commission,  1801  L  Street,  NW., 
Wa.shington.  DC  20507.  The  request 
should  include  a  written  summary  of 
the  remarks  to  be  offered. 

The  remainder  of  this  SUPPLEMENTARY 
INFORMATION  section  provides  the  public 
with  access  to  the  information  it  will 
need  to  comment  on  the  EEOC 
proposals.  It  is  organized  into  three 
parts — an  overview  of  the  information 
collection,  followed  by  discussions  of 
the  proposed  changes  for  EEO-1  data  on 
race  and  ethnicity  and  proposed 
changes  for  EEO-1  job  category-  data. 

Overview  of  This  Information 
Collection 

Collection  Title:  Employer 
Information  Report  (EEO-1). 

OMB  Number:  OMB  Number  3046- 
0007. 

Frequency  of  Report:  Annual. 

Type  of  Respondent:  Private  industry 
employers  with  100  or  more  employees 
and  certain  Federal  Government 
contractors  and  first-tier  subcontractors 
with  50  or  more  employees. 

Description  of  Affected  Public:  Private 
industry'  employers  with  100  or  more 
employees  and  certain  Federal 
Government  contractors  and  first  tier 
subcontractors  with  50  or  more 
employees. 


Current 


-t- 


Reporting  Hours  . 
Respondent  Cost 

Federal  Cost 

Number  ol  Forms 


402,700  

$6.0  million 
$1 .3  million 
1  


Proposed 


644.320 
$9  7  million. 
$2.1  million. 
1 


Abstract:  Section  709(c)  of  Title  VII  of 
the  Civil  Rights  Act  of  1964,  as  amended 
(42  U.S.C.  2000e-8(c)).  requires 
employers  to  make  and  keep  records 
relevant  to  a  determination  of  whether 
unlawful  employment  practices  have 
been  or  are  being  committed  and  to 
make  reports  therefrom  as  required  by 
the  EEOC.  Accordingly,  the  EEOC  has 
issued  regulations  set  forth  in  the  Code 
of  Federal  Regulations,  title  29,  chapter 
XIV,  subpart  B.  Section  1602.7. 
Employers  in  the  private  sector  with  100 
or  more  employees  and  some  Federal 
contractors  with  50  or  more  employees 
have  been  required  to  submit  EEO-1 
reports  annually  since  1966.  The 
individual  reports  are  confidential. 
EEO-1  data  are  used  by  EEOC  to 


investigate  charges  of  employment 
discrimination  against  employers  in 
private  industry  and  to  provide 
information  about  the  employment 
status  of  minorities  and  women.  The 
data  are  shared  with  the  Office  of 
Federal  Contract  Compliance  Prograips 
(OFCCP),  U.S.  Department  of  Labor,  and 
several  other  Federal  agencies.  Pursuant 
to  section  709(d)  of  Title  VII  of  the  Civil 
Rights  Act  of  1964,  as  amended,  EEO- 
1  data  are  also  shared  with  eighty-six 
State  and  local  Fair  Employment 
Practices  Agencies  (FEPAs). 

Burden  Statement:  The  estimated 
number  of  respondents  included  in  the 
annual  EEO-1  report  survey  is  45,000 
private  employers.  The  estimated 
number  of  establishment-based 


responses  per  reporting  company  is 
between  3  and  4  EEO-1  reports 
annually.  The  aniiual  number  of 
responses  is  approximately  170,000. 
The  proposed  form  is  estimated  to 
impo.se  644,320  burden  hours  annually. 
It  is  also  estimated  that  the  total  one 
time  implementation  burden  for  the 
proposed  revision  for  all  reporters  will 
be  about  660,000  hours  or  about  $9.9 
million.  In  order  to  help  reduce  survey 
burden,  respondents  are  encoiKaged  to 
report  data  electronically  whenever 
possible. 
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Proposed  Changes  for  EEO-1  Data  on 
Race  and  Ethnicity 

Revised  Race/Ethnic  Category    , 
Definitions 

Table  1  below  compares  the  current 
EEO-1  race/ethnic  categories  in  the  first 
column,  as  they  have  appeared  on  the 
EEO-1  since  1977,  with  the  proposed 
EEO-1  race/ethnic  categories  in  the 
second  column.  Definitions  of  the 
proposed  EEO-1  ethnicity  and  race 
categories  are  in  accordance  with  the 
1997  revised  standards  and  are  as 
follows: 


Current  EEO-1 


Ethnicity 

Hispanic  or  Latino — A  person  of 
Cuban,  Mexican,  Puerto  Rican,  South  or 
Central  American,  or  other  Spanish   . 
culture  or  origin,  regardless  of  race. 

Race 

White — A  person  having  origins  in 
any  of  the  original  peoples  of  Europe, 
the  Middle  East,  or  North  Africa. 

Black  or  African  American — A  person 
having  origins  in  any  o^the  Black  racial 
groups  of  Africa. 

Native  Hawaiian  or  Other  Pacific 
Islander — A  person  having  origins  in 
any  of  the  original  peoples  of  Hawaii, 
Guam,  Samoa,  or  other  Pacific  Islands. 

Table  1 


Asian — A  person  having  origins  in 
any  of  the  original  peoples  of  the  Far 
East,  Southeast  Asia,  or  the  Indian 
subcontinent  including,  for  example, 
Cambodia,  China,  India,  Japan,  Korea, 
Malaysia.  Pakistan,  the  Phillipine 
Islands,  Thailand,  and  Vietnam. 

American  Indian  or  Alaska  Native — A 
person  having  origins  in  any  of  the 
original  peoples  of  North  and  South 
America  (including  Central  America), 
and  who  maintains  tribal  affiliation  or 
community  attachment. 

Two  or  More  Races — All  person  who 
identify  with  more  than  one  of  the 
above  five  races 


Hispanic 

White  

(Not  of  Hispanic  origin)  

Black 

(Not  of  Hispanic  origin)  

Asian  or  Pacific  Islander  

American  Indian  or  Alaskan  Native 


Proposed  EEO-1 
(Answer  for  both  male  and  female) 


-YES — to  the  question — are  you  Hispanic 


HIspank:  or  Latino. 

(This  category  includes  all  employees  who  answe 

or  Latino? 
Report  in  the  appropriate  categories  below  all  employees  who  answer— No— to  the  questk)n— 

are  you  Hispanic  or  Latino? 
White  not  Hispank:  or  Latino. 

Black  or  Afrrcan  American  not  Hispanic  or  Latino. 

Native  Hawaiian  or  Other  Pacifk:  Islander  not  Hispanic  or  Latino. 
Asian  not  Hispank:  or  Latino. 

American  Indian  or  Alaska  Native  not  Hispanic  or  Latino. 
Two  or  more  Races  not  Hispank;  or  Latino. 


Race  and  Ethnicity  Reporting 
Instructions  on  the  Proposed  Revised 
EEO-1  Race  and  Ethnic  Identification 

Self  identification  is  the  preferred 
method  of  identifying  the  race  and 
ethnic  information  necessary  for  the 
EEO-1  report.  Employers  are  strongly 
encouraged  to  rely  on  employee  self- 
identification  to  obtain  this  information. 
It  self-identification  is  not  feasible,  post- 
employment  records  or  observer 
identification  may  be  used  to  obtain  this 
information.  The  following  language  is 
suggested  for  use  by  employers  when 
collecting  race  and  ethnicity 
information  from  employees. 

Suggested  Employee  Questionnaire  on 
Race  and  Ethnicity 

Below  are  two  questions,  the  first  is 
about  your  ethnicity  and  the  second 
about  yoin  race.  You  are  to  answer  both 
questions.  In  answering  the  second 
question,  you  may  select  one  or  more 
races.  The  summarized  information  is 
reported  to  the  Federal  government  for 
civil  rights  enforcement  and  monitoring 
purposes.  For  these  piuposes.  if  you 
mark  "Yes.  Hispanic  or  Latino",  your 
race  will  not  be  reported.  The 
summarized  information  on  race  will  be 


reported  in  the  following  categories 
only: 
I.White 

2.  Black  or  African  American 

3.  Asian 

4.  Native  Hawaiian  or  Other  Pacific 
Islander 

5.  American  Indian  or  Alaska  Native 

6.  Two  or  More  Races 

If  you  select  more  than  one  race,  you 
will  be  reported  to  the  Two  or  More 
Races  category.  For  example,  if  you 
select  Black  and  American  Indian  or 
Alaska  Native,  you  will  be  reported  in 
the  Two  or  More  Races  category.  " 

Question  1 — Ethnicity 
Are  our  Hispanic  or  Latino? 

No.  not  Hispanic  or  Latino 

Yes,  Hispanic  or  Latino:  A 

person  of  Cuban.  Mexican.  Puerto 
Rican.  South  or  Central  American,  or 
other  Spanish  culture  or  origin, 
regardless  of  race. 

Question  2 — Race 

What  is  your  race?  Select  one  or  more 
of  the  following  five  race  categories. 
White — A  person  having  origins 

in  any  of  the  original  peoples  of 

Europe,  the  Middle  East,  or  North 

Africa. 


Black  or  African  American — A 

person  having  origins  in  any  of  the 
Black  racial  groups  of  Africa. 

Asian — A  person  having  origins 


in  any  of  the  original  peoples  of  &e 
Far  East.  Southeast  Asia,  or  the  Indian 
Subcontinent,  including,  for  example, 
Cambodia,  China,  India,  Japan,  Korea, 
Malaysia,  Pakistan,  the  Philippine 
Islands,  Thailand,  and  Vietnam.       ,, 
Native  Hawaiian  or  Other  Pacific 


Islander — ^A  person  having  origins  in 
any  of  the  peoples  of  Hawaii,  Guam. 
Samoa,  or  other  Pacific  Islands. 
American  Indian  or  Alaska 


Native — A  person  having  origins  in 
any  of  the  original  peoples  of  North 
and  South  American  (including 
Central  America),  and  who  maintains 
tribal  affiliation  or  community 
attachment. 

Proposed  Changes  for  EEO-1  Job 
Category  Data 

Proposed  EEO-1  fob  Categories 

The  Commission  is  also  proposing  to 
modify  the  current  EEO-1  job  categories 
by:  using  the  detailed  2000  (SOC)  job 
definitions;  cross-classifying  them 
against  the  2000  Census  Occupational 
classification  codes;  aggregating  them 
according  to  a  skill-based  schema;  and 
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also  subdividing  the  current  Officials 
and  Managers  category  into  three 
distinct  hierarchical  sub-categories.  The 
proposed  EEO-1  job  categories  would 
continue  to  be  skill-based  rather  than 
industry-based.  Consequently,  the 
proposed  EEO-1  job  categories  differ 
from  the  2000  SOC  intermediate  level 
aggregation  categories  and  are  not 
comparable.  Please  see  http:// 
www.  eeoc.gov/stats/census/ 
crosswalk.html  for  a  detailed  crosswalk 
to  the  proposed  EEO-1  job  categories. 

The  Commission  is  also  proposing  to 
include  most  business  and  financial 
operations  occupations  in  the  Officials 
and  Managers  category  and  to  split  that 
category  into  three  levels  of 
responsibility,  allowing  for  more 
detailed  assessment  of  the  utilization  of 
minorities  and  women  in  these 
activities.  This  split  would  increase  the 
current  number  of  job  categories  by  two. 
Table  2  compares  the  current  and  the 
proposed  EEO-1  job  categories: 

Table  2.— Current  and  Proposed 
EEO-1  Job  Categories 


Current  EEO-1 

Proposed  EEO-1 

1.  Officials  and  Man- 

1.1 Executive/Senior 

agers. 

Level  Officials  and 

Managers. 

1.2  Mid-Level  Offi- 

cials and  Man- 

agers. 

1.3  Lower-Level  Offi- 

" 

cials  and  Man- 

* 

agers. 

2.  Professionals 

2.  Professionals. 

3.  Technicians  

3.  Technicians. 

4.  Sales  Workers 

4.  Sales  Workers. 

5.  Office  and  Clerical 

5.  Administrative 

Support  Workers. 

6.  Sen/ice  Workers. 

6.  Craft  Workers 

7.  Craft  Workers. 

(Skilled). 

7.  Operatives  (Semi- 

8. Operatives. 

skilled). 

8.  Laborers  (Un- 

9. Laborers  and 

skilled). 

Helpers. 

9.  Servk»  Workers. 

Description  of  Proposed  EEO-1  )ob 
Categories 

The  proposed  EEO-1  job  categories 
are  listed  below,  including  a  brief 
description  of  the  skills  and  training 
required  for  occupations  in  that 
category,  examples  of  the  jobs  that  fit 
each  category  and  the  ranges  of  2000 
Census  Occupation  codes  included  in 
the  category.  Please  see  http:// 
www.eeoc.gov/stats/census/ 
crosswalk.html  for  a  detailed  crosswalk. 
These  job  categories  are  primarily  based 
on  average  skill  levels,  knowledge,  and 
responsibility  involved  in  each 
occupation  within  the  job  category. 


They  are  not  industry  based  and  thus 
are  not  directly  comparable  to  the  2000 
SOC  intermediate  aggregation  levels. 
The  examples  presented  beloware 
illustrative  and  not  intended  to  be 
exhaustive  of  all  job  titles  in  a  job 
category. 

Executive/Senior  Level  Officials  and 
Managers.  Individuals  who  plan,  direct 
and  formulate  policies,  set  strategy  and 
provide  the  overall  direction  of 
companies/organizations  for  the 
development  and  delivery  of  products 
or  services  at  a  global  or  national  level, 
within  the  parameters  approved  by 
boards  of  directors  or  other  governing 
bodies.  Residing  in  the  highest  levels  of 
organizations,  these  executives  plan, 
direct  or  coordinate  activities  with  the 
support  of  subordinate  executives  and 
staff  managers.  Examples  of  these  kinds 
of  managers  are:  Chief  executive 
officers,  chief  operating  officers,  chief 
financial  officers,  line  of  business  heads, 
presidents  or  executive  vice  presidents 
of  functional  areas  or  operating  groups, 
chief  information  officers,  chief  human 
resources  officers,  chief  marketing  ■ 
officers,  chief  legal  officers, 
management  directors  and  managing 
partners.  (2000  Census  Occupation 
Codes:  001-010) 

Mid-Level  Officials  and  Managers. 
Individuals  who  oversee  and  direct  the 
delivery  of  products,  services  or 
functions  at  group,  regional  or 
divisional  levels  of  organizations.  They 
get  their  directions  from  the  executive/ 
senior  level  management.  These  jobs 
include  vice  president  or  director.  They 
typically  lead  departments,  divisions, 
programs,  regional  offices  or  other  major 
business  units.  Through  subordinate 
managers  and  within  parameters 
established  by  executive/senior 
management,  they  implement  policies, 
processes,  products,  services,  programs 
and  other  directives  of  executive/senior 
management.  Examples  of  these  kinds  of 
managers  include:  group,  regional  or 
divisional  controllers;  treasurers;  human 
resources;  information  systems; 
marketing;  and  operations  managers. 
(2000  Census  Occupation  Codes:  011- 
016) 

Lower-Level  Officials  and  Managers. 
Individuals  at  functional,  line  of 
business  segment  or  branch  levels  who 
are  responsible  for  directing  and 
executing  the  day-to-day  operational 
objectives  of  companies/organizations, 
directly  supervising  the  activities  of 
exempt  and  non-exempt  personnel. 
Reporting  to  mid-level  officials  and 
managers,  they  may  be  first-line 
managers,  team  or  imit  managers. 
Examples  bf  these  types  of  managers 
include:  operations  and  production 
managers;  branch  managers; 


administrative  services  managers; 
purchasing  and  transportation 
managers;  storage  and  distribution 
managers;  call  center  or  customer 
service  managers;  technical  support 
managers;  and  brand  or  product 
managers.  (2000  Census  Occupational 
Codes:  020-043,  050-060.  070-073, 
081-095,  470-471,  601,  666,  931) 

Professionals.  Most  jobs  in  this 
category  require  bachelor  and  graduate 
degrees,  and/or  professional, 
certification,  In  some  instances, 
comparable  experience  may  establish  a 
person's  qualifications.  These  kinds  of 
positions  include:  accountants  and 
auditors;  airplane  pilots  and  flight 
engineers;  architects;  artists;  chemists; 
computer  programmers;  designers; 
dietitians;  editors;  engineers;  lawyers; 
librarians;  mathematical  scientists; 
natural  scientists;  registered  nurses; 
physical  scientists;  physicians  and 
surgeons;  social  scientists;  teachers; 
surveyors  and  similar  workers  (2000 
Census  Occupation  Codes:  062,  080, 
100-153,160-186,200-211,220-243, 
255-286, 291-326,  434,  493, 903) 

Technicians.  Jobs  in  this  category 
include  activities  that  require  applied 
scientific  skills,  usually  obtained  by 
bachelor  degree  education,  although  in 
some  instances  additional  training, 
certification,  or  comparable  experience 
is  required.  These  types  of  positions 
include:  drafters;  emergency  medical 
technicians;  dental  hygienists;  and 
licensed  vocational  nurses.  (2000 
Census  Occupation  Codes:  154-156, 
190-196,  290,  300-354,  904) 

Sales  Workers.  These  jobs  include 
non-managerical  activities  that  wholly 
and  primarily  involve  direct  sales. 
These  types  of  positions:  include: 
advertising  sales  agents;  insurance  sales 
agents;  re^  estate  brokers  and  sales 
agents;  wholesale  and  retail  sales  agents; 
securities,  commodities,  and  financial 
services  sales  agents;  personal  financial 
advisors;  telemarketers;  demonstrators; 
retail  sales  workers;  counter  and  rental 
clerks;  and  cashiers.  (2000  Census 
Occupation  Codes:  470-492,  494-496) 

Administrative  Support  Workers. 
These  jobs  involve  non-managerial  tasks 
providing  administrative  and  support 
assistance,  primarily  in  office  settings. 
These  types  of  positions  include:  office 
and  administrative  support  workers; 
bookkeepers;  accounting  and  auditing 
"  clerks;  cargo  and  freight  agents; 
dispatchers;  couriers;  dataentry  keyers; 
computer  operators;  shipping  receiving 
jmd  traffic  clerks;  word  processors  and 
typists;  proofreaders;  desktop 
publishers;  and  general  office  clerks. 
(2000  Census  Occupation  Codes:  214- 
215.  244-254.  500-593) 


Service  Workers.  This  overall  cattegory 
includes  four  subcategories,  covering 
food  service,  cleaning  service,  personal 
service,  and  protective  service  activities. 
Skill  may  be  acquired  through  formal 
training,  job-related  training  or  direct 
experience.  Food  service  positions 
include:  cooks,  bartenders  and  other 
food  service  workers.  Personal  service 
positions  include:  medical  assistants 
and  other  healthcare  support  positions; 
hairdressers;  ushers;  and  transportation 
attendants.  Cleaning  service  positions 
include:  cleaners,  janitors,  and  porters. 
The  protective  service  worker 
subcategory  includes:  transit  and 
railroad  police  and  fire  fighters;  guards; 
private  detectives;  and  investigators. 
(2000  Census  Occupation  Codes:  360- 
420, 422-224. 430-432,  440-465) 

Craft  Workers.  This  category  includes 
higher  skilled  occupations  in 
construction  (building  trades  craft 
workers  and  their  formal  apprentices) 
and  natural  resource  extraction  workers. 
Examples  include:  boilermakers;  brick 
and  stone  masons;  carpenters; 
electricians;  painters  (both  construction 
and  maintenance);  glazers,  pipe-layers; 
pipe-fitters  and  plumbers;  plasterers; 
roofers;  elevator  installers;  earth- 
drillers;  derrick  operators,  oil  and  gas 
rotary  drill  operators;  and  blasters  and 
explosive  workers.  Also  includes 
occupations  related  to  the  installation, 
maintenance  and  part-replacement  of 
equipment,  machines  and  tools,  such  as 
automotive  mechanics;  aircraft 
mechanics,  electric  and  electronic 
equipment  repairers.  This  category  also 
contains  some  production  occupations 
that  are  distinguished  by  the  high 
degree  of  skill  and  precision  required  to 
perform  them,  based  on  clearly-defined 
task  specifications,  such  as  millwrights; 
etchers  and  engravers;  tool  and  die 
makers:  and  pattern  makers.  (2000 
Census  Occupation  Codes:  620-625, 
630-653,  670-674,  676-756,  762-770, 
774,  803,  806,  813, 816, 823, 825, 833, 
835.  845,  850-851,  855-862.  875-876, 
891,  951-952) 

Operatives.  This  category  includes 
intermediate  skilled  occupations  and 
includes  workers  who  operate  machines 
or  factory-related  processing  equipment. 
Most  of  these  occupations  do  not 
usually  require  more  than  several 
months  of  training.  Examples  include: 
textile  machine  workers;  laundry  and 
dry  cleaning  workers;  milliners; 
photographic  process  workers;  weaving 
machine  operators;  electrical  and 
electronic  equipment  assemblers; 
semiconductor  processors;  testers  and 
graders;  bakers;  and  butchers  or  other 
meat,  poultry  or  fish-processing 
workers.  Also  included  occupations  of 
generally  intermediate  skill  levels  that 
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are  concerned  with  operating  and 
controlling  equipment  to  facilitate  the 
movement  of  people  or  materials,  such 
as:  bridge  and  lock  tenders;  truck,  bus 
or  taxi  dhiver;  industrial  truck  and 
tractor  (forklift)  operators;  parking  lot 
attendants;  sailors;  conveyor  operators; 
and  hand-packers  and  packagers.  (2000 
Census  Occupation  Codes:  604,  771- 
773,  775-801,  804,  810,  814-815,  820- 
822.  824,  826-832,  834,  836-842,  846, 
853-854,  863-874,  880-886,  892-894, 
896, 900,  912-930,  933-935,  941-942, 
956-960,  964-965,  975) 

Laborers  and  Helpers.  This  category 
includes  workers  with  more  limited 
skills  who  require  only  brief  training  to 
perform  tasks  that  require  little  or  no 
independent  judgment.  Examples 
include:  production  and  construction 
worker  helpers;  vehicle  and  equipment 
cleaners:  laborers:  freight,  stock  and 
material  movers;  service  station 
attendants;  construction  laborers,  refuse 
and  recyclable  materials  collectors; 
septic  tank  servicers;  and  sewer  pipe 
cleaners.  (2000  Census  Occupation 
Codes:  421,  425,  435,  600,  605-613,  626, 
660,  675,  761,  895,  936,  961-963, 972) 

Dated:  June  4.  2003. 

For  the  Commission. 
Can  M.  Dominguez, 
Chair. 
(FR  Doc.  03-14739  Filed  6-10-03:  8:45  am] 

nLUNG  CODE  6570-01-M 


FEDERAL  COMMUNICATIONS  • 
COMMISSION 

Network  Reliability  and  Interoperability 
Council 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice;  cancellation  of  public 
meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2,  Public  Law  92-463,  as 
amended,  this  notice  advises  interested 
persons  that  the  meeting  of  the  Network 
Reliability  and  Interoperability  Council 
scheduled  for  June  13,  2003  has  been 
cancelled. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeffery  GOldthorp  at  202-418-1096,  TTY 
202-418-2989,  or  e-mail 
/e ffery.Goldthorp@fcc.gov. 

Federal  Communications  Commission. 

William  F.  Caton, 

Deputy  Secretary. 

|FR  Doc.  03-14741  Filed  §-10-03:  8:45  am) 

BILUNG  CODE  6712-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Notice  of  information  collection 
to  be  submitted  to  OMB  for  review  ariM 
approval  under  the  Paperwork 
Reduction  Act  of  1995. 


SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  FDIC  hereby  gives  notice 
that  it  plans  to  submit  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  OMB  review  and  approval  of 
the  following  information  collection 
systems  described  below.  " 

1.  Type  of  Review:  Renewal  of  a 
currently  approved  collection. 

Title:  Application  Pursuant  to  Section 
19  of  the  Federal  Deposit  Insurance  Act. 
OMB  Number:  3064-0018. 
Form  Number:  6710/07. 
Annual  Burden: 
Estimated  annual  number  of 
respondents:  14. 

Estimated  time  per  response:  16 
hours. 

Total  annual  burden  hours:  224 
hours. 

Expiration  Date  of  OMB  Clearance: 
July  31,2003. 

SUPPLEMENTARY  INFORMATION:  Section  19- 
of  the  Federal  Deposit  Insurance  Act 
requires  insured  depository  institutions 
to  obtain  the  FDIC's  consent  prior  to  any 
participation  in  their  affairs  by  a  person 
convicted  of  crimes  involving 
dishonesty  or  breach  of  trust.  Form 
6710/07  is  the  vehicle  for  requesting 
FDIC  consent. 

2.  Type  of  Review:  Renewal  of  a 
currently  approved  collection. 

Title:  Activities  and  Investments  of 
Insured  State  Banks. 

OMB  Number:  3064-01 11. 
Annual  Burden: 

Estimated  number  of  respondents: 
130. 
Estimated  time  per  response:  8  hours. 
Total  annual  burden  hours:  1,040 
hours. 

~  Expiration  Date  of  OMB  Clearance: 
August  31,  2003. 

SUPPLEMENTARY  INFORMATION:  Part  362  of 
the  FDIC's  rules  and  regulations, 
implement  the  provisions  of  section  24 
of  the  Federal  Deposit  Insurance  Act 
that  restrict  and,  prohibit  insured  state 
bcuiks  and  their  jsubsidiaries  from 
engaging  in  actives  and  investments 
that  are  not  permissible  for  national 
banks  and  their  subsidiaries.  The 
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collection  of  information  involves  banks 
or  their  subsidiaries  desiring  to  engage 
in  activities  that  would  be 
impermissible  absent  the  FDIC's  consent 
or  nonobjection. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
(202)  395-4741,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs.  Washington,  DC 
20503. 

FDIC  Contact:  Tamara  R.  Manly,  (202) 
898-7453,  Legal  Division,  Room  MB- 
3109,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street.  NW., 
Washington,  DC  20429. 

Comments:  Comments  on  these 
collections  of  information  are  welcome 
and  should  be  submitted  on  or  before 
July  11,  2003,  to  both  the  OMB  reviewer 
and  the  FDIC  contact  listed  above. 
ADDRESSES:  Information  about  this 
submission,  including  copies  of  the 
proposed  collections  of  information, 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  listed  above. 

Dated:  June  4,  200.3. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary.  ' 

(FR  Doc.  03-14639  Filed  6-10-03;  8:45  am] 

BILUNO  COOE  6714-01-P 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
.agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  201144. 

Title:  ILWU/PMA  Marine  Clerk 
Opportunity  Assessment  Agreement. 

Parties:  Members  of  the  Pacific 
Maritime  Association. 

Synopsis:  The  agreement  provides  the 
basis  for  the  assessment  under  the 
Pacific  Coast  Clerks'  Contract 
Document. 

A^eement  No.:  011848-001. 

Title:  WWL/K-Line  Transatlantic 
Space  Charter  Agreement. 

Parties:  Wallenius  Wilhelmsen  Lines 
AS  Kawasaki  Kisen  Kaisha,  Ltd. 

Synopsis:  The  proposed  agreement 
modification  clarifies  the  authority 
contained  in  Articles  5.4  and  5.5.  It 


further  changes  the  notice  period  for 
withdrawal  from  the  agreement. 

Agreement  No.:  011856. 

Title:  SCM  Lines  Caribbean  Feeder 
Services,  Ltd. /Evergreen  Marine  Corp. 
Space  Charter  Agreement. 

Parties:  SCM  Lines  Caribbean  Feeder 
Services,  Ltd.  ("SCM  Lines")  Evergreen 
Marine  Corp.  ("Evergreen"). 

Synopsis:  The  proposed  agreement 
would  enable  Evergreen  to  take  from 
one  to  250  TEUs  on  SCM  Lines'  vessels 
on  an  "as  available"  basis  between  ports 
in  the  Caribbean,  South  America,  and 
Central  America  and  U.S.  East  Coast  and 
Gulf  Coast  ports.  The  parties  request 
expedited  review. 

Agreement  No.:  201103-002. 

Title:  ILWU/PMA  Agreement. 

Parties:  Members  of  the  Pacific 
Maritime  Association. 

Synopsis:  The  agreement  amendment 
changes  the  basis  for  the  man-hour  and 
tonnage  assessment  rates.  The 
agreement  continues  to  run  for  an 
indefinite  period. 

By  Order  of  the  Federal  Maritime      '  , 
Commission. 

Dated:  )une  6,  2003. 
Bryant  L.  VanBrakle, 
Secretary. 

[FR  Doc.  03-14805  Filed  6-10-O3;  8:45  am] 
BILUNO  COOE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

[Docket  No.  03-05] 

Monarch  Shipping  Agency,  LLC, 
Monarch  Shipping  Lines,  Inc.,  and 
American  Lines,  LLC  v.  Loglstec 
Connecticut,  Inc.,  Loglstec  USA,  Inc., 
Coastline  Terminals  of  Connecticut, 
Inc.,  and  American  Stevedoring,  inc.; 
Notice  of  Filing  of  Complaint  and 
Assignment 

Notice  is  given  that  a  complaint  has 
been  filed  with  the  Federal  Maritime 
Commission  ("Commission")  by 
Monarch  Shipping  Agency.  LLC. 
Monarch  Shipping  Lines,  Inc.,  and 
American  Lines,  LLC  ("Complainants") 
against  Logistec  Connecticut,  Inc.. 
Logistec  USA.  Inc..  Coastline  Terminals 
of  Connecticut,  Inc.,  and  American 
Stevedoring,  Inc.  ("Respondents"). 
Complainants  contend  that  Respondents 
violated  sections  10(b)(9),  10(b)(10). 
10(d)(1).  10(d)(2).  10(d)(3)  and  13(c)  of 
the  Shipping  Act  by  engaging  in  certain 
activities.  Specifically,  Complainants 
allege  that  Respondents  violated  the 
Shipping  Act  by  cancelling  a  contract 
and  locking  Complainants  and  its 
customers  out  of  Respondents'  terminal 
facilities;  by  failing  to  establish  and 


observe  reasonable  regulations  relating 
to  the  receipt,  handling  and  storage  of 
property  by  providing  inadequate 
security  which  resulted  in  loss  and 
damage  to  vehicles  and  equipment;  by 
an  arrangement  that  resulted  in  an 
unlawful  boycott  and  unreasonable 
discrimination  in  the  provision  of 
terminal  services  due  to  Complainants 
being  locked  out  of  certain  facilities  in 
Brooklyn,  New  York;  and  by  failing  to 
deal  or  negotiate  with  Complainants  to 
resolve  their  disputes.  Complainants 
seek  various  orders  prohibiting 
Respondents  from  violating  the 
Shipping  Act  and  reparations  in  the 
amount  of  $10,000,000  plus  interest, 
attorney  fees  and  such  further  order  or 
orders  as  the  Commission  determines  to 
be  proper. 

This  proceeding  has  been  assigned  to 
the  Office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61, 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
presiding  officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  46  CFR 
502.61,  the  initial  decision  of  the 
presiding  officer  in  this  proceeding  shall 
be  issued  by  June  8,  2004,  and  the  final 
decision  of  the  Coii\mission  shall  be 
issued  by  October  6,  2004. 

Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  03-14804  Filed  6-10-03;  8:45  am] 

BILLING  COOe  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

[Docket  No.  02-15] 

Notice  of  Hearing  Schedule 

The  Commission  has  established  the 
following  allotment  of  time  and  order  of 
presentation  for  the  hearing  scheduled 
in  this  proceeding.  The  hearing  will 
convene  at  10  a.m.,  June  11.  2003.  in  the 
Main  Hearing  Room.  Room  100.  800 
North  Capitol  Street.  NW..  Washington, 
DC  20573. 
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Company 


Royal  Caritjbean  Cruises  Ltd 

The  Passenger  Vessel  Association 

Visa  U.S.A.  Inc  

Discover  Financial  Sen/ices,  Inc  .... 
Norwegian  Cruise  Line  


Participant(s) 


John  P.  Fox,  Vice  President;  Industry  Relations,  Hopewell  H.  Dameille  III  and  Mi- 
chael G.  Roberts,  Thompson  Cobum,  LLP. 

Edmund  B.  Welch,  Legislative  Director 

Oliver  I.  Ireland,  Morrison  &  Foerster,  LLP 1!!I!"";"!"I"!'"1"!^!I!!"!!^ 

Thomas  M.  Byrne,  Sutherland  Asbill  &  Brennan  LLP  "!!!"!."!.""."!!! 

Robert  M.  Kritzman,  Senior  Vice  President  and  General  Counsel 


Time 

allotment 

(in  minutes) 


10 

10 
10 
10 

10 


Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  03-14806  Filed  6-10-O3;  8:45  am] 

BILUNC  COOE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicants 

Notice  is  hereby  given  that  the 
foUowang  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  license  as  a  Non-Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Oceeui 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  part  515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  DC  20573. 

Non-Vessel  Operating  Common  Carrier 
Ocean  Transportationlntermediary 
Applicants 

Eggi's  Express  Shipping,  1004  Halsey 
Street,  Brooklyn,  NY  11207,  Egbert 
Sylvester  Jeffers,  Sole  Proprietor. 

Topocean  Consolidation  Service  (New 
York),  Inc..  181  S.  Franklin  Ave., 
#204.  Valley  Stream,  NY  11581. 
Officer:  Robert  Wang,  President/CEO/ 
CFO  (Qualifying  Individual). 

Valu  Freight  Consolidators.  Inc..  1325 
NW  21st  Street.  Miami,  FL  33142. 
Officers:  Mildred  Evette  Ferguson. 
Vice  President  (Qualifying 
Individual).  Barry  Ferguson. 
President. 

CNR  International,  Inc..  500  E.  Carson 
Plaza  Drive.  #2165.  Carson.  CA  90746. 
Officers:  Sukyol  (Chris)  Oh.  Vice 
President  (Qualifying  Individual),  Ray 
Hyun  Sung.  President. 

Non- Vessel  Operating  Common  Carrier 
and  Ocean  Freight  Forwarder 
Transportation  Intermediary 
Applicants 

Payson  International  Freight,  Inc..  145- 
52  157th  Street.  Jamaica.  NY  11434. 


Officer:  Shlomo  Greenberg,  President 

(Qualifying  Individual). 
Stem.  Rogers  &  Co..  fric.  145-40  157th 

Street,  Jamaica,  NY  11434.  Officer: 

Orhan  Konur.  President  (Qualifying 

Individual). 
Saltair  Projects.  LLC,  18900  8th  So., 

Suite  1100,  Seatac,  WA  98148. 

Officer:  Gregory  Carl  Aden,  Owmer 

(Qualifying  Individual). 

Dated:  June  6,  2003. 
Bryant  L.  VanBrakle. 
Secretary. 

[FR  Doc.  03-14809  Filed  6-10-03;  8:45  am] 
BILUNG  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
Ocean  Transportation  Intermediary 
licenses  have  been  revoked  piusuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  date  shovra  below: 

License  Number:  3748F. 

Name:  Aero  Expedited,  Inc.  dba  Aero 
Expediting.  Inc. 

Address:  29101  Airport  Drive, 
Romulus.  MI  48174. 

Date  Revoked:  May  29,  2003. 

Reason:  Failed  to  a  maintain  valid 
bond. 

License  Number:  3307N. 

Name:  American  Freight 
International.  Inc. 

Address:  8169  NW  67th  Street, 
Miami.  FL  33166. 

Date  Revoked:  May  16.  2003. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  3723NF. 

Name:  Birkart  of  America  Inc.  dba 
Birkart  Fairs  &  Events  c/o  Thiel 
Logistics. 

Address:  3200  NW  112  Avenue. 
Miami.  FL  33172. 

Date  Revoked:  April,  30,  2003. 

Reason:  Failed  to  maintain  valid 
bonds. 


License  Number:  2363F. 

Name:  Cargoza  Forwarding 
Corporation. 

Address:  P.O.  Box  661275,  Miami 
Springs,  FL  33266. 

Date  Revoked:  May  17,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  1805 IF. 

Name:  Dominicana  Air  &  Ocean 
Freight  Corp. 

Address:  1332  NW  36th  Street, 
Jamaica,  NY  33142. 

Ddte  Revoked:  May  22,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  7653N. 

Name:  Erika  Charterers  Inc. 

Address:  3200  South  Andrews 
Avenue,  Suite  103,  Ft.  Lauderdale.  FL 
33316. 

Date  Revoked:  May  29,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  17912N. 

Name:  GPS  Logistics,  Inc.  dba  GPS 
Logistics  Group. 

Address:  175-18  147th  Avenue, 
Jamaica.  NY  11434. 

Date  Revoked:  May  20,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  701 3N. 

Name:  Midas  Maritime,  Inc. 

Address:  950  Linden  Avenue,  S.  San 
Francisco,  CA  94080. 

Date  Revoked:  May  29,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  IIIOIN. 

Name:  Taiim  Company  (U.S.A.)  Inc. 

Address:  725  North  Nash  Street.  El 
Segundo,  CA  90245t 

Date  Revoked:  May  29.  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  14222N. 

Name:  Trademar  Consolidators  Corp. 

Address.  8454  NW  70th  Street. 
Miami.  FL  33166. 

Date  Revoked:  May  24,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  451 5NF. 
Name:  Transports  P.  Fatten  Inc. 
Address:  145  Hook  Creek  Blvd., 
Valley  Stream,  NY  11581. 
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Date  Revoked:  May  29.  2003. 
Reason:  Failed  to  maintain  valid 
bonds. 

Sandra  L.  Kusumoto, 

Director.  Bureau  of  Consumer  Complaints 

and  Licensing. 

|FR  Doc.  03-14807  Filed  6-10-03;  8:45  am) 

BILLING  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Reissuances 

Notice  is  hereby  given  that  the 
following  Ocean  Transportation 
Intermediary  licenses  have  been 
reissued  by  the  Federal  Maritime 


License  No. 


16356N  .. 
11170NF 


Name/Address 


Commission  pursuant  to  section  19  of 
the  Shipping  Act  of  1984,  as  amended 
by  the  Ocean  Shipping  Reform  Act  of 
1998  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries.  46  CFR 
part  515. 


Jagremar  Marine,  Inc.  15490  Vickery  Drive  Houston,  TX  77032  

Sage  Freight  Systems  Inc.  dba  Sage  Container  Lines  182-30  150th  Road., 
Jamaica,  NY  11413. 


Suite  108, 


Date  reissued 


May  1 ,  2003. 
April  26,  2003. 


Sandra  L.  Kusumoto, 

Director.  Bureau  of  Consumer  Complaints 

and  Licensing. 

[FR  Doc.  03-14808  Filed  6-10-03;  8:45  am] 

BILLING  CODE  6730-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Notice  of  Meeting  of  the  Advisory 
Committee  on  Minority  Health 

agency:  Office  of  the  Secretary.  Office 
of  Public  Health  and  Science,  Office  of 
Minority  Health. 

ACTION:  Notice  is  given  of  the  June 
meeting. 

The  Advisory  Committee  on  Minority 
Health  will  meet  on  Thursday,  June  26, 
2003,  from  9  a.m.  to  5  p.m.,  and  Friday, 
June  27,  2003,  from  8:30  a.m.  to  12 
noon.  The  meeting  will  be  held  at  the 
Hilton  Garden  Iim  (Franklin  Square), 
Georgetown  ABC  Rooms,  815  14th 
Street,  NW.,  Washington,  DC  20005.  The 
meeting  is  metro  accessible  to  the 
McPherson  Square  station. 

The  Advisory  Committee  will  discuss 
racial  and  ethnic  disparities  in  health, 
as  well  as,  other  related  issues. 

The  meeting  is  open  to  the  public. 
There  will  be  an  opportunity  for  public 
comment,  which  will  be  limited  to  five 
minutes  per  speaker.  Individuals  who 
would  like  to  submit  written  statements 
should  mail  or  fax  their  comments  to 
the  Office  of  Minority  Health  at  least 
two  business  days  prior  to  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sheila  P.  Merriweather,  Tower  Building, 
1101  Wootton  Parkway.  Suite  600, 
Rockville,  Maryland  20852.  Phone:  301- 
443-9923  Fax:  301-443-8280. 

Dated:  |une  4.  2003. 
CAPT  Tuei  Doong, 

Deputy  Director,  Office  of  Minority  Health. 
(FR  Doc.  03-14626  Filed  6-10-03;  8:45  am] 

anjJNO  CODE  415»-2»-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03072] 

Strengthen  Indian  Network  of  Positive 
People  Chennai,  India;  Notice  of  Intent 
To  Fund  Single  Eligibility  Award 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the  intent 
to  fund  fiscal  year  (FY)  2003  funds  for 
a  cooperative  agreement  program  for  the 
development  and  implementation  of 
programs  aimed  at  improving  the 
quality  of  life  for  people  living  with 
AIDS  in  India.  The  Catalog  of  Federal 
Domestic  Assistance  number  for  this 
program  is  93.941. 

B.  Eligible  Applicant 

Assistance  will  be  provided  only  to 
the  Indian  Network  of  Positive  People 
(INP+).  INP+  is  in  a  unique  position  to 
provide  linkages  between  the  GHTM 
and  community  level  health  care  and 
support  for  individuals  who  are  HIV+ 
and  their  families.  1NP+  has  the 
experience  in  the  development,  testing 
and  production  of  education  and 
training  materials  for  prevention  and 
care  that  are  sensitive  and  can  meet  the 
needs  of  the  positive  community. 

C.  Funding 

Approximately  $40,000  is  available  in 
FY  2003  to  fund  this  award.  It  is 
expected  that  the  award  will  begin  on  or 
before  September  1,  2003,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  five 
years.  Funding  estimates  may  change. 

D.  Where  To  Obtain  Additional 
Information 

For  general  comments  or  questions 
about  this  announcement,  contact: 
Technical  Information  Management, 
CDC  Procurement  and  Grants  Office, 


2920  Brandywine  Road,  Atlanta,  GA 
30341-4146,  Telephone:  770-488-2700. 

For  technical  questions  about  this 
program,  contact:  Nancy  Hedemark  Nay, 
MPH,  Associate  Director  for  Operations, 
Global  AIDS  Program,  c/o  U.S. 
Consulate,  220  Mount  Road,  Chennai, 
600  006,  India.  Telephone:  91-44-2811- 
2000.  E-mail  address:  nhnl@cdc.gov. 

Dated:  June  4.  2003. 
Sandra  R.  Manning, 
Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention. 
[FR  Doc.  03-14669  Filed  6-10-03;  8:45  am] 
BILUNO  CODE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03121] 

Standards  Development  and 
Maintenance  for  Cancer  Surveillance; 
Notice  of  Availability  of  Funds 

A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
sections  301  and  317(k)(2)  of  the  Public 
Health  Service  (PHS)  Act.  (42  U.S.C. 
sections  241  and  247b(k)(2)).  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.283. 

B.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2003 
funds  for  a  cooperative  agreement 
program  for  Standards  Development  and' 
Maintenance  for  Cancer  Surveillance. 
This  program  addresses  the  "Healthy 
People  2010"  focus  eirea  of  Cancer. 

This  program  will  promote  the 
development  and  maintenance  of 
standards,  which  can  be  utilized  by  the 
National  Program  of  Cancer  Registries 
(NPCR)  network  of  hospitals,  free- 
standing pathology  laboratories,  central 
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cancer  registries,  and  software 
developers,  to  collect,  edit,  and  transmit 
data. 

This  program  consists  of  2  parts: 

Part  I — Standard-setting  activities 
related  to  the  operation  of  population- 
based  cancer  registries. 

The  purpose  of  Part  I  is  to  support 
efforts  to  improve  the  quality  of 
population-based  central  cancer  registry 
data  and  operations  through  data  item 
and  transmittal  standards,  to  facilitate 
coordination  and  communication  from 
health  care  facilities  to  (and  among) 
central  cancer  registries,  and  to  promote 
the  use  of  cancer  incidence  data  for 
cancer  control  such  as  health  care 
interventions  planning,  resource 
allocation,  program  evaluation,  and 
research. 

Part  II — Standardized  reporting  and 
Encoding  of  surgical  pathology  reports. 

The  purpose  of  Part  II  is  to  support 
and  promote  the  development  of  a 
controlled  medical  vocabulary  for: 
encoding  pathology  data  elements, 
indexing  the  entire  medical  vocabulary, 
and  establishing  guidelines  for 
standardizing  the  reporting  of  surgical 
specimens. 

This  program  announcement 
addresses  the  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion  performance  goal  to  improve 
the  quality  of  state-based  cancer 
registries. 

C.  Eligible  Applicants 

Part  I — Eligible  applicants  for  Part  1 
are  non-profit,  non-governmental 
organizations  with  a  nationwide 
organizational  infrastructure  and  the 
capacity  to  bring  together  cancer  registry 
standard-setting  organizations,  central 
cancer  registries,  hospital  cancer 
registries,  and  software  developers  in 
order  to  attain  consensus  on  data  item 
definitions,  codes,  format,  transmission 
record  layouts,  and  time  line  for 
implementation  of  new  standards. 

Applicants  ideally  should  have  local, 
state,  or  regional  constituencies 
representing  all  states  and  territories, 
but  at  minimum  representing  25  states/ 
territories. 

Part  2 — Eligible  applicants  for  Part  2 
are  non-profit,  non-governmental 
organizations  with  a  nationwide 
organizational  infrastructure  and  the 
capacity  to  develop  standardized 
medical  vocabularies  and  structiues  for 
encoding  the  content  of  pathology 
reports;  to  obtain  consensus  from  the 
clinical  and  anatomic  pathology 
commimity;  and  to  provide  education 
and  technical  assistance  to  promote  and 
encourage  consistent  pathology 
reporting  throughout  the  United  States. 


Applicants  ideally  should  have  local, 
state,  or  regional  constituencies 
representing  all  states  and  territories, 
but  at  minimum  representing  25  states/ 
territories. 

D.  Futiding 

Availability  of  Funds 

Approximately  $900,000  is  available 
in  FY  2003  to  fund  the  following 
categories: 

Part  I — Standard-setting  activities 
related  to  the  operation  of  population- 
based  cancer  registries:  Approximately 
$600,000  is  available  in  FY  2003  to  fund 
a  single  award. 

Part  II — Standardized  reporting  and 
encoding  of  surgical  pathology  reports: 
Approximately  $300,000  is  available  in 
FY  2003  to  fund  a  single  award. 

Applicants  may  apply  for  Part  I.  Part 
II,  or  both  based  on  eligibility.  It  is 
expected  that  awards  will  begin  on  or 
about  September  15,  2003  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  five 
years.  Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports,  program 
progress,  and  the  availability  of  funds. 

Recipient  Financial  Participation 

Matching  funds  are  not  required. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purposes  of  Parts  I  and/ or  11.  the 
recipient  will  be  responsible  for  the 
activities  under  1.  Recipient  Activities, 
and  CDC  will  be  responsible  for  the 
activities  listed  imder  2.  CDC  Activities. 

1 .  Recipient  Activities 
Parti 

a.  Develop  and  provide  infrastructiire 
and  management  to  address  cancer 
registration  issues  including  standards 
for  completeness,  timeliness,  and 
quality  (CTQ)  for  central  cancer 
registries  in  the  collection  and 
processing  of  cancer  incidence  data. 
Performance  will  be  measured  by  the 
extent  to  which  the  applicant  develops.- 
maintains,  and  promotes  such 
standards. 

b.  Develop  and  provide  infrastructure 
for  the  development  of  educational 
materials,  guidance,  and  forums  that 
promote  the  use  of  cancer  registry  data 
for  the  purposes  of  cancer  control  and 
prevention.  Performance  will  be 
measured  by  the  extent  to  which  the 
applicant  participates  in  or  develops 
forums  to  either  gain  information  or  to 
educate  constituents  in  cancer  registry 
data  use. 


c.  Coordinate  and  facilitate  regional 
and  national  meetings  of  central  cancer 
registry  staff  and  related  partners  for 
consensus  building,  model 
development,  and  guidance 
development  in  the  areas  of  central 
cancer  registry  operations,  standard  data 
item  definitions,  formats  for  the 
electronic  transmittal  of  data,  use  of 
mortality  data,  cancer  incidence  and 
mortality  rates,  and  mechanisms  to 
share  cancer  reports  with  the 
community. 

Performance  will  be  measured  by  the 
extent  to  which  the  applicant 
participates  in  or  coordinates  such 
regional  and  national  meetings  to  gain 
information;  facilitate  consensus: 
develop  models  and  guidance;  and  to 
educate  constituents  in  the 
accomplishment  of  program  goals  and 
objectives. 

d.  Participate  in  CDC-sponsored 
meetings  and  events.  Performance  will 
be  measured  by  the  extent  to  which  the 
applicant  attends  and  participates  in 
NPCR-CDC  conferences. 

e.  Participate  in  a  post-award  meeting 
(to  occur  no  later  than  45  days  after  the 
notice  of  award)  to  share  information, 
clarify  expectations,  and  establish 
regular  conference  call  and  face-to-face 

'  meetings  (to  occur  at  a  minimum  of 
every  two  months)  to  discuss  issues  and 
report  progress. 

Part  II 

a.  Facilitate  and  promote  thfe 
development,  enhancement,  and  use  of 
a  controlled  medical  vocabulary  to 
allow  the  encoding  of  information  in  a 
pathology  report,  typically  a  key 
component  of  a  cancer  patient's  medical 
record,  from  a  synoptic  checklist  as 
opposed  to  the  traditional  narrative- 
style  report.  Performance  will  be 
measured  by  the  extent  to  which  the 
applicant  develops,  enhances,  and 
promotes  the  use  of  controlled  medical 
vocabulary  and  site-specific  synoptic  - 
checklists. 

b.  Monitor  and  evaluate  the  use  of 
vocabulary  among  pathologists, 
registries,  and  pathologj'  laboratory 
software  vendors  to  identify 
inconsistent  uses  and  new  pathological 
trends  in  ordej  to  adjust  and  update  the 
controlled  medical  vocabulary. 
Performance  will  be  measured  by  the 
extent  to  which  the  applicant  identifies 
inconsistencies  and  new  trends  and 
updates  the  controlled  medical 
vocabularies. 

c.  Work  to  enhance  the  ability  to 
reflect  cancer  protocols,  as  identified  by 
committees  of  pathologists  representing 
the  United  States,  in  the  controlled 
medical  vocabularies  and  the  site- 
specific  synoptic  checklist.  Performance 
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will  be  measured  by  the  extent  to  which 
the  applicant's  controlled  medical 
vocabularies  and  site-specific  synoptic 
checklist  reflect  nationally  recognized 
cancer  protocols. 

d.  Identify,  attend,  and  facilitate 
educational  meetings  and  provide 
technical  assistance  to  promote  the  use 
of  controlled  medical  vocabularies  and 
site-specific  synoptic  checklists  in  the 
pathologist  community.  Performance 
will  b9  measured  by  the  extent  to  which 
the  applicant  attends  and  facilitates 
educational  meetings  and  provides 
technical  assistance  to  promote  the  use 
of  controlled  medical  vocabularies  and 
site-specific  synoptic  checklists. 

e.  Participate  in  CDC-sponsored 
meetings  and  events.  Performance  will 
be  measured  by  the  extent  to  which  the 
applicant  attends  and  participates  in 
NPCR-CDC  conferences. 

f.  Participate  in  a  post-award  meeting 
(to  occur  no  later  than  45  days  after  the 
notice  of  award)  to  share  information, 
clarify  expectations,  and  establish 
regular  conference  call  and  face-to-face 
meetings  (to  occur  at  a  minimum  of 
every  two  months)  to  discuss  issues  and 
report  progress. 

2.  CDC  Activities 

Parti 

a.  Participate  in  a  post-award  meeting 
(to  occur  no  later  than  45  days  after  the 
notice  of  award)  to  share  information, 
clarify  expectations,  and  establish 
regular  conference  calls  and  face-to-face 
meetings  (to  occur  at  a  minimum  of 
every  two  months)  to  discuss  issues  and 
report  progress. 

D.  Enhance  standards  for 
completeness,  timeliness,  and  quality 
(CTQ)  for  central  cancer  registries  in  the 
collection  and  process  of  cancer 
incidence  data  to  ensure  that  CDC 
funded  cancer  registries  continue  to 
meet  program  standards. 

c.  Develop  educational  materials  that 
promote  the  use  of  cancer  registry  data 
for  the  purposes  of  cancer  control  and 
prevention  to  ensure  that  CDC  funded 
cancer  registries  continue  to  meet 
program  standards. 

d.  Attend  and  participate  in  regional 
and  national  meetings  of  central  cancer 
registry  staff  and  related  partners  for 
consensus  building,  model 
development,  and  guidance 
development. 

e.  Monitor  attendance  of  applicant  at 
NPCR-CDC  meetings  and  events. 

Partn 

a.  Participate  in  a  post-award  meeting 
to  share  information,  clarify 
expectations,  and  establish  routine 
meetings  to  discuss  issues  and  report 
progress. 


b.  Develop  controlled  medical 
vocabulary  and  site-specific  synoptic 
checklists  to  promote  the  use  of 
electronic  data  submissions  from 
pathology  laboratories  to  CDC  funded 
cancer  registries. 

c.  Monitor  the  development, 
publication,  and  use  of  controlled 
medical  vocabulary  and  site-specific 
synoptic  checklists  to  promote  the  use 
of  electronic  data  submissions  from 
pathology  laboratories  to  CDC  funded 
cancer  registries. 

d.  Monitor  and  attend  educational 
conferences  and  meetings  where 
controlled  medical  vocabularies  and 
site-specific  synoptic  checklists  are 
promoted. 

F.  Content 

Letter  of  Intent  (LOI)    . 

A  LOI  is  requested  from  potential 
applicants.  The  non-binding  LOI  will  be 
used  to  determine  the  level  of  interest 
for  this  program  announcement.  The 
narrative  should  be  no  more  than  two, 
single-spaced  pages,  printed  on  one 
side,  with  one-inch  margins,  and 
unreduced  12-point  font.  Your  letter 
should  include  the  following 
information:  Program  announcement 
number,  name  of  the  principal 
investigator,  and  specifically  which 
Part(s)  the  applicant  plans  to  apply  for. 

Pre-Application  Conference  Call 

A  Pre-application  conference  call  is 
scheduled  for  [Fill  in  after  HHS  review]. 
Eligible  applicants  are  invited  to 
participate  in  this  conference  call.  The 
purpose  of  the  conference  call  will  be  to 
communicate  the  specifics  of  the 
application  process  and  to  respond  to 
any  questions  applicants  may  have 
regarding  this  announcement. 
Participation  in  this  conference  call  is 
optional.  A  summary  of  the  questions 
and  answers  will  be  made  available  for 
those  unable  to  participate.  Information 
for  this  conference  call  will  be  sent  to 
all  eligible  applicants  that  have 
submitted  an  LOI  by  [Fill  in  after  HHS 
review). 

Applications 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  for  Parts  I- 
II  to  develop  the  application  content. 
Your  application  will  be  evaluated  on 
the  criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  for  Part  I  and  Part  II 
should  be  no  more  than  30  double- 
spaced  pages,  printed  on  one  side,  with 
one  inch  margins,  and  unreduced  12- 
point  font.  The  original  and  each  copy 
of  the  application  must  be  submitted 


unstapled  and  unbound.  Pages  should 
be  clearly  numbered  and  a  complete 
index  to  the  application  and  any 
appendices  should  be  included. 

Applicants  may  apply  for  support 
under  one  or  both  of  the  Parts.  Only  one 
application  should  be  submitted.  For 
each  Part  applied  for,  include  a  separate 
and  complete  narrative,  a  separate 
budget,  and  a  separate  budget 
justification  that  can  stand  alone  as  an 
application  for  review  purposes. 

Include  funding  for  staff  for  Parts  I 
and  II  to  attend  the  following  meetings: 
(1)  A  1-day,  post-award  meeting  in 
Atlanta;  and  (2)  an  additional  2-day 
meeting  in  a  city  to  be  determined  later. 

The  narrative  should  consist  of.  at  a 
minimum,  a  Plan,  Objectives,  Methods. 
Evaluation  and  Budget.  The  program 
Plan  should  address  activities  to  be 
conducted  over  the  entire  five-year 
project  period. 

G.  Submission  and  Deadline 

Letter  of  Intent  (LOI)  Submission 

On  or  before  June  25,  2003,  submit  the 
LOI  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

Application  Form 

Submit  the  signed  original  and  two 
copies  of  PHS  5161  (OMB  0348-0043). 
Forms  are  available  at  the  following 
Internet  address:  http://www.cdc.gov/ 
od/pgo/forminfo.htm. 

It  you  do  not  have  access  to  the 
Internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  you  may 
contact  die  CDC  Procurement  and 
Grants  Office  Technical  Information 
Management  Section  (PGO-TIM)  at: 
770-488-r2700.  Application  forms  can 
be  mailed  to  you. 

Submission  Date,  Time,  and  Address 

The  application  must  be  received  by 
4  p.m.  Eastern  Time  July  28,  2003. 
Submit  the  application  to:  Technical 
Information  Management — PA#03121. 
CDC  Procurement  and  Grants  Office. 
2920  Brandywine  Road.  Atlanta.  GA 
30341^146. 

Applications  may  not  be  submitted 
electronically. 

CIX:  Acknowledgment  of  Application 
Receipt 

A  postcard  Will  be  mailed  by  PGO- 
TIM.  notifying  you  that  CDC  has 
received  your  application. 

Deadline 

Letters  of  intent  and  applications  " 
shall  be  considered  as  meeting  the 
deadline  if  they  are  received  before  4 
p.m.  Eastern  Time  on  the  deadline  date. 


Any  applicant  who  sends  their 
application  by  the  United  States  Postal 
Service  or  commercial  delivery  services 
must  ensure  that  the  carrier  will  be  able 
to  guarantee  delivery  of  the  appUcation 
by  the  closing  date  and  time.  If  an 
application  is  received  after  closing  date 
due  to  (1)  carrier  error,  when  the  carrier 
accepted  the  package  with  a  guarantee 
for  delivery  by  the.closing  date  and 
time,  or  (2)  significant  weather  delays  or 
natural  disasters.  CDC  will  upon  receipt 
of  proper  documentation  consider  the 
application  as  having  been  received  by 
the  deadline. 

Any  application  that  does  not  meet 
the  above  criteria  will  not  be  eligible  for 
competition,  and  will  be  discarded.  The 
applicant  will  be  notified  of  their  failure 
to  meet  the  submission  requirements. 
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H.  Evaluation  Criteria 

Application 

Applicants  are  required  to  provide 
measiu-es  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objective  of  the 
cooperative  agreement.  Measures  of 
effectiveness  must  relate  to  the 
performance  goals  stated  in  the  purpose 
section  of  this  announcement.  Measures 
must  be  objective  and  quantitative  and 
must  measure  the  intended  outcome. 
These  measures  of  effectiveness  must  be 
submitted  with  the  application  and  will 
be  an  element  of  evaluation. 

An  independent  review  group 
appointed  by  CDC  will  evaluate  each 
application  individually  against  the 
following  criteria. 

Specific  evaluation  criteria  for  each 
part  are  as  follows: 

Part  I — Evaluation  Criteria 

1.  Methods  (31  points  total)— 

a.  The  extent  to  which  the  applicamt 
adequately  describes  the  methods  that 
will  be  used  to  accomplish  the 
obiectives  of  the  project.  (20  points) 

D.  The  extent  to  which  the  timetable 
incorporates  project  activities  and 
milestones  and  is  specific,  measurable 
and  realistic  (11  points) 

2.  Program  Need  (24  points  total)— 

a.  The  extent  to  which  the  applicant 
demonstrates  the  ability  to  provide 
infrastructure  and  management  to 
address  cancer  registration  issues 
including  standards  for  completeness, 
timeliness,  and  quality  for  cancer 
incidence  data.  (6  points) 

b.  The  extent  to  which  the  applicant 
demonstrates  the  ability  to  participate  in 
activities  that  promote  States' 
accessibility  and  use  of  cancer  registry 
data  for  cancer  control  activities.  (6 
points) 

c.  The  extent  to  which  the  applicant 
demonstrates  the  ability  to  convene 


regional  and  national  meetings  of 
central  cancer  registry  staff  and  partner 
organizations  for  consensus  building, 
model  development,  and  guidance 
development  in  the  areas  of  central 
cancer  registry  operations,  standard  data 
item  definitions,  formats  for  the 
electronic  transmittal  of  data,  use  of 
mortality  data,  cancer  incidence  and 
mortality  rates,  and  mechanism  to  share 
cancer  reports  with  the  community.  (  6 
points) 

d.  The  extent  to  which  the  applicant 
demonstrates  the  ability  to  participate  in 
NPCR-CDC  sponsored  meetings  and 
events.  (6  points) 

3.  Objectives  (20  points) — The  extent 
to  which  the  applicant  demonstrates 
that  the  proposed  program  objectives  are 
measurable,  specific,  time-phased,  and 
related  to  the  recipient  activities, 
program  purpose,  and  program  need. 

4.  Evaluation  (15  points)— The  extent 
to  which  the  applicant  describes 
adequate  plans  for  providing  on-going 
communication  including  feedback  and 
quality  control  suggestions  for 
improvement  and  implementation  of 
project  objectives. 

5.  Program  Management  an3  Staffing 
Plan  (10  points)— The  extent  to  which 
proposed  staffing  and  management  is 
adequate  as  defined  by: 

a.  Job  descriptions  fo'r  existing  and 
proposed  positions. 

b.  Descriptions  of  background, 
experience  ^d  qualification  for  the 
proposed  responsibilities;  education, 
experience  and  licensure  requirements, 
and  curriculum  vitae  for  each  staff 
member. 

c.  An  organizational  chart  that 
identifies  lines  of  communication, 
accountability  and  reporting  authority. 

!  6.  Human  Subjects  (not  scored) — Does 
the  application  adequately  address  the 
requirements  of  Title  45  CFR  part  46  for 
the  protection  of  human  subjects?  (Not 
scored;  however,  an  application  can  be 
disapproved  if  the  research  risks  are 
sufficientiy  serious  and  protection 
against  risks  is  so  inadequate  as  to  make 
the  entire  application  unacceptable. 

7.  Requirements  concerning  the 
inclusion  of  women,  racial,  and  ethnic 
groups  (not  scored)— Does  the 
application  adequately  address  the  CDC 
Policy  requirements  regarding  the 
inclusion  of  women,  ethnic,  and  racial 
groups  in  the  proposed  research.  This 
includes: 

1.  The  proposed  plan  for  the  inclusion 
of  both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation. 

2.  The  proposed  justification  when 
representation  is  limited  or  absent. 


3.  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

4.  A  statement  as  to  whether  the  plans 
for  recruitment  and  outreach  for  study 
participants  include  the  process  of 
establishing  partnerships  with 
community  (ies)  and  recognition  of 
mutual  benefits. 

8.  Budget  (not  scored)— The  extent  to 
which  the  budget  is  reasonable,  clearly 
justified,  consistent  with  the 
demonstrated  need  and  proposed 
activities,  and  likely  to  lead  to  program 
success. 

Part  II— Evaluation  Criteria 

1.  Methods  (31  points  total) — 

a.  The  extent  to  which  the  applicant 
adequately  describes  the  methods  that 
will  be  used  to  accomplish  the 
objectives  of  the  project.  (20  points)     * 

b.  The  extent  to  which  the  timetable 
incorporates  project  activities  and 
milestones  and  is  specific,  measurable, 
and  realistic.  (11  points) 

2.  Program  Need  (24  points  total)— 

a.  The  extent  to  which  the  applicant 
demonstrates  an  ability  to  facilitate  and 
foster  development,  revision,  and 
enhancement  of  controlled  medical 
vocabulary  to  encode  the  information  in 
a  pathology  checklist  report,  which 
constitutes  an  essential  part  of  a  cancer 
patient's  medical  record.  (6  points) 

b.  The  extent  to  which  the  applicant 
describes  a  need  to  monitor  the  use  of 
the  vocabulary  by  clinical  groups 
members,  pathology  laboratories, 
registries,  and  laboratory  information   ' 
system  vendors  to  detect  problems  and 
address  needs  in  implementation  of  a 
medical  vocabulary.  (6  points) 

c.  The  extent  to  which  the  applicant 
describes  a  need  to  facilitate  and  foster 
the  development,  revision,  and 
enhancement  of  cancer  protocols  by 
pathology  laboratories,  including 
automation  of  data  entry,  coding,  and 
storage.  (6  points) 

d.  The  need  to  target  appropriate 
educational  and  technical  assistance 
interventions  and  workshops  that  would 
increase  the  use  of  encoded  pathology 
reports  and  other  data,  including 
standardized  reports  that  use  cancer 
protocols.  (6  points) 

3.  Objectives  (20  points) — The  extent 
to  which  the  applicant  demonstrates 
that  the  proposed  program  objectives  are 
measurable,  specific,  time-phased,  and  > 
related  to  the  recipient  activities, 
program  purpose,  and  program  need. 

4.  Evaluation  (15  points) — The  extent 
to  which  the  applicant  describes 
adequate  plans  for  providing  on-going 
communication  including  feedback  and 
quality  control  suggestions  for 
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improvement  and  implementation  of 
project  objectives. 

5.  Project  Management  and  Staffing 
Plan  (10  points) — The  extent  to  which 
proposed  staffing  and  management  is 
adequate  as  defined  by: 

a.  Job  descriptions  for  existing  and 
proposed  positions. 

b.  Descnptions  of  background, 
experience  and  qualification  for  the 
proposed  responsibilities;  education, 
experience  and  licensure  requirements, 
and  curriculum  vita  for  each  staff 
member. 

c.  An  organizational  chart  that 
identifies  lines  of  communication, 
accotmtability,  and  reporting  authority. 

6.  Human  Subjects  (not  scored) — Does 
the  application  adequately  address  the 
requirements  of  Title  45  CFR  part  46  for 
the  protection  of  human  subjects?  (Not 
scored;  however,  an  application  can  be 
disapproved  if  the  research  risks  are 
sufficiently  serious  and  protection 
against  risks  is  so  inadequate  as  to  make 
the  entire  application  unacceptable.) 

7.  Requirements  concerning  the 
inclusion  of  women,  racial,  and  ethnic 
groups  (not  scored) — Does  the 
application  adequately  address  the  CDC 
Policy  requirements  regarding  the 
inclusion  of  women,  ethnic,  and  racial 
groups  in  the  proposed  research.  This 
includes: 

1.  The  proposed  plan  for  the  inclusion 
of  both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation. 

2.  The  proposed  justification  when 
representation  is  limited  or  absent. 

3.  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

4.  A  statement  as  to  whether  the  plans 
for  recruitment  and  outreach  for  study 
participants  include  thejjrocess  of 
establishing  partnerships  with 
community  (ies)  and  recognition  of 
mutual  benefits. 

8.  Budget  (not  scored) — The  extent  to 
which  the  budget  is  reasonable,  clearly 
justified,  consistent  with  the 
demonstrated  need  and  proposed 
activities,  and  likely  to  lead  to  program 
success. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1 .  An  interim  progress  report.  The 
interim  progress  report  will  be  due  on 
the  15th  of  March  each  year  through 
2008.  This  interim  progress  report  will 
serve  as  your  non-competing 
continuation  application.  A  second 
report  is  due  90  days  after  the  end  of 
each  budget  period.  These  reports  must 
include  the  following  elements: 


a.  A  succinct  description  of  the 
program  accomplishments  and  progress 
made  in  meeting  each  Current  Budget 
Period  Activities  Objectives  diuing  the 
previous  six  months  of  the  budget 
period. 

b.  A  succinct  description  of  the 
program  accomplishments/narrative  and 
progress  made  in  meeting  each  Current 
Budget  Period  Activities  Objectives 
during  the  previous  six  months  of  the 
budget  period. 

c.  The  reason(s)  for  not  meeting 
established  program  objectives  and 
strategies  to  be  implemented  to  achieve 
unmet  objectives. 

d.  Current  Budget  Period  Financial 
Progress. 

e.  New  Budget  Period  Proposed 
Activities  and  Objectives. 

f.  Detailed  Line-Item  Budget  and 
Justification. 

g.  For  all  proposed  contracts,  provide 
the  name  of  contractor,  method  of 
selection,  period  of  performance,  scope 
of  work,  and  itemized  budget  and 
budget  justification.  If  the  information  is 
not  available,  please  indicate  "To  Be 
Determined"  until  the  information 
becomes  available;  it  should  be 
submitted  to  CDC  Procurement  and 
Grants  Management  Office  contact 
identified  in  this  program 
announcement. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period.  The  financial  status  report 
should  include  an  attachment  that 
identifies  unspent  balances  for  each 
program  component. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

-Additional  Requirements 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  of  the 
announcement. 

AR-1     Human  Subjects  Requirements 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-7    Executive  Order  12372  Review 
AR-8    Public  Health  System  Reporting 

Requirements 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-1 1     Healthy  People  2010 
AR-1 2     Lobbying  Restrictions 
AR-2  2    Research  Integrity 


J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  aimouncements 
can  be  found  on  the  CDC  home  page 
Internet  address — http://www.cdc.gov. 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 

For  general  questions  about  this 
announcement,  contact:  Technical 
Information  Management.  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Road,  Atlanta,  GA  30341- 
4146,  Telephone:  770-488-2700. 

To  obtain  business  management  and 
budget  assistance,  contact: 

Glynnis  Taylor,  Grants  Management 
Specialist,  Centers  for  Disease  Control 
and  Prevention,  2920  Brandywine  Road, 
Atlanta,  GA  30341-4146,  Telephone 
number:  (770)  488-2752,  E-mail 
address:  gldl@cdc.gov. 

For  business  management  and  budget 
assistance  in  the  territories,  contact: 

Charlotte  Flitcraft,  Centers  for  Disease 
Control  and  Prevention,  2920 
Brandywine  Road,  Atlanta,  GA  30341- 
4146,  Telephone  number:  (770)  488- 
2632,  E-mail  address:  caf5@cdc.gov. 

For  program  technical  assistance, 
contact:  '     .  ,        ■ 

Part  I 

Faye  Floyd,  Cancer  Surveillance 
Branch,  Division  of  Cancer  Prevention 
and  Control,  National  Center  for 
Chronic  Disease  Prevention,  and  Health 
Promotion.  Centers  for  Disease  Control 
and  Prevention,  4770  Buford  Hwy..  NE. 
MS-K53.  Atlanta.  GA  30341-3717, 
Telephone  number:  (770)  488-4518,  E- 
mail  address:  ffIoyd@cdc.gov. 

Part  II 

Ken  Gerlach,  Cancer  Surveillance 
Branch,  Division  of  Cancer  I*revention 
and  Control,  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion,  Centers  for  Disease  Control 
and  Prevention,  4770  Buford  Hwy.,  NE, 
MS-K53,  Atlanta,  GA  30341-3717, 
Telephone  number:  (770)  488-3008,  E- 
mail  address:  KGerlach@cdc.gov. 

Dated:  June  3,  2003. 
Sandra  Manning, 

Director,  Procurement  and  Grants  Office, 
Center  for  Disease  Control  and  Prevention. 
|FR  Doc.  03-14671  Filed  6-10-03;  8:45  ami 
BILUNO  COOE  41B3-18-P 


DEPARTMENT  OF  HEALTH  MIQ^r  i 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03076] 

Development  of  a  National  Healthy 
Homes  Training  Center  and  Network; 
Notice  of  Availability  of  Funds 

Application  Deadline:  July  28,  2003. 

A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Numtier 

This  program  is  authorized  under 
sections  301,  311  and  317(c)  of  the 
Public  Health  Service  Act,  [42  U.S.C. 
sections  241,  243  NS  247B-4J,  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.283. 

B.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  aimoimces  the 
availability  of  fiscal  year  2003  funds  for 
a  cooperative  agreement  program  for  the 
development  of  a  national  healthy 
homes  training  center  and  network.  This 
program  addresses  the  "Healthy  People 
2010"  focus  area(s)  Environmental 
Health,  Injury  and  Violence  Prevention, 
and  Public  Health  Infrastructure. 

Housing  conditions  have  an  important 
impact  on  public  health.  This  project  is 
designed  to  address  the  training  and 
education  needs  of  environmental 
public  health  managers  and 
practitioners  and  housing  specialists 
and  inspectors  whose  work-related 
activities  result  in  healthy  and  safe 
housing  environments.  Specifically,  the 
purpose  of  the  project  is  to  develop  a 
National  Healthy  Homes  Training 
Center  and  Network  (hera^er  referred 
to  as  the  Center).  Note:  The  term 
"Healthy  Homes"  refers  to  a 
coordinated,  comprehensive, 
systematic,  and  holistic  approach  to 
preventing  disease  and  injury  that  result 
from  environmental  hazards  and 
deficiencies  related  to  housing. 

The  Center  will  develop  a  training 
center  and  network  to  deliver 
appropriate  course  material  through 
formal  programs,  both  at  the  Center  and 
other  locations,  based  on  state  and  local 
needs.  The  Center  also  will  develop 
internet-based  course  materials.  At  least 
one  on-site  pilot  training  program  will 
be  conducted  and  evaluated  within  the 
first  operational  year.  In  subsequent 
years,  depending  upon  available 
funding,  at  least  two  training  programs 
will  be  conducted  on-site,  and  two 
training  programs  vdll  be  conducted  off- 
site,  determined  by  the  award  recipient 
with  input  from  CDC. 
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The  Center  will  address  urban,  rural, 
and  Native  American  health  and 
housing-related  issues  that  impact 
public  health  and  will  complement  the 
CDC  draft  Healthy  Homes  Training 
Center  and  Network  Initiative  (see 
Addendum  II — all  addendums 
referenced  in  this  announcement  are 
posted  with  the  aimouncement  on  the 
CDC  web  site.)  The  Center's  training 
programs  will  serve  as  a  forum  to  (1) 
exchange  information  about  federal, 
state,  tribal,  and  local  healthy  homes 
related  activities;  (2)  introduce  new 
healthy  homes  research  findings;  (3) 
discuss  program  gaps  and  potential 
resources;  and  (4)  create  new 
opportunities  for  networking, 
collaboration,  and  partnerships. 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  the  following 
performance  goal  of  the  National  Center 
for  Environmental  Health  (NCEH):  To 
increase  the  capacity  of  state  and  local 
health  departments  and  local  housing 
authorities  to  deliver  environmental 
public  health  services. 

The  program  will  also  increase  the 
understanding  of  the  relationship 
between  substandard,  inadequate,  or 
unsafe  housing  and  health  effects. 

C.  Eligible  Applicants 

Applications  may  be  submitted  by  the 
following: 

1.  Academic  Centers  for  Public  Health 
Preparedness:  A  project  of  the  Public 
Health  Practice  Program  Office,  CDC, 
that  operates  through  the  Association  of 
Schools  of  Public  Health  (see 
Addendum  III).  These  Centers  are  part 
of  a  national  system  for  competency- 
based  training  for  the  public  health 
work  force  and  have  an  infrastructure  in 
place  to  improve  the  competencies  of 
the  public  health  and  housing  work 
forces.  Note:  To  create  healthy  homes, 
strategic  partnerships  must  be 
developed  with  public  health  agencies 
and  organizations,  local  housing 
agencies,  and  other  appropriate 
disciplines.  An  applicant  must  provide 
evidence  of  collaboration  with  those 
agencies  and  organizations  that  have 
complementary  responsibilities,  and 
must  describe  how  each  contributes  to 
the  overall  goals  and  objectives  as 
described  in  the  application. 
There  must  be  evidence  of 
partnerships  or  working  relationships 
with  the  following:  state  and/or  local 
health  departments,  local  housing 
agencies,  an  undergraduate  college  with 
an  environmental  health  curriculum, 
and  a  national  research  and  training 
organization  with  vested  interest  and 
responsibility  that  supports  creating  and 
maintaining  healthy  homes. 


2.  National  Healthy  Homes  Research 
and  Training  Organizations:  National, 
non-profit  organizations  with  a.  mission 
that  promotes  through  research, 
training,  education,  and  outreach  the 
protection  of  citizens  from  health  and 
safety  risks  associated  with  inadequate, 
substandard,  or  unsafe  housing 
conditions. 

Note:  To  create  healthy  homes,  strategic 
partnerships  must  be  developed  with  public 
health  agencies  and  organizations,  local 
housing  agencies,  and  other  appropriate 
disciplines.  An  applicant  must  provide 
evidence  of  collaboration  with  those  agencies 
and  organizations  that  have  complementar>' 
responsibilities,  and  must  describe  how  each 
contributes  to  the  overall  goals  and  objectives 
as  described  in  the  application.  There  must 
be  evidence  of  partnerships  or  working 
relationships  with  the  following:  state  and/or 
local  health  departments,  local  housmg 
agencies,  and  aii  undergraduate  college  with 
an  environmental  health  curriculum  with 
vested  interest  and  responsibilitv  that 
supports  creating  and  maintaining  healthy 
homes. 

Applicants  must  demonstrate  that  the 
mission  of  the  organization  is 
committed  to  improving  public  health 
infrastrufture  and  manpower 
development.  Applications  that  do  not 
include  the  above  information  will  be 
determined  as  non-responsive  and 
returned  without  review. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501  c(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbving 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

D.  Funding 

A  vaUability  of  Funds 

Approximately  S300.000  is  available 
in  FY  2003  to  fund  one  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  15,  2003.  and  will  be 
made  for  a  12-month  initial  budget 
period.  Additional  years  will  be  for  12- 
month  periods,  within  a  project  period 
of  up  to  three  years.  Funding  estimates 
may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of.  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds  '   --.^ 

The  recipient  may  use  funds  for  the 
development,  implementation,  and 
operation  of  the  National  Healthy 
Homes  Training  Center  and  Network. 
This  may  include  support  for  staff  and 
materials  to  develop  the  curriculum  and 
electronic,  classroom,  seminar  and 
announcement  materials;  and  costs 
related  to  implementing  and  conducting 
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the  training  programs  on-  and  off-site, 
including  subcontracting  costs  for 
experts  to  assist  in  developing  the 
curriculum,  course  materials,  and 
conduct  the  training. 

Recipient  Financial  Participation 

Matching  funds  are  not  required. 
E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  project,  the  recipient 
will  be  responsible  for  the  activities 
listed  in  1.  Recipient  Activities.  CDC 
will  be  responsible  for  the  activities 
listed  in  3.  CDC  Activities. 

1.  Recipient  Activities: 

a.  Organize  an  eight  to  ten-member 
Healthy  Homes  Training  Work  Group, 
with  input  and  approval  from  CDC  and 
HUD,  of  environmental  public  health 
and  housing  experts  to  advise  the  award 
recipient  on  matters  related  to  the 
development  of  the  curriculum  and 
course  materials. 

b.  Develop  the  National  Healthy 
Homes  Training  Center  and  Network, 
including  a  curriculum  that  includes  a 
variety  of  course  and  seminar  materials 
that  can  be  presented  on-  and  off-site. 

Note:  The  curriculum  and  all  course 
materials  will  be  submitted  to  CDC  for  review 
and  approval.  Courses,  seminars,  and  related 
materials  will  focus  on  the  concept  of  healthy 
homes,  methods  of  inspection  and 
approaches  to  remediation,  evaluation,  and 
resource  identification  to  create  healthy  and 
safe  homes. 

c.  Conduct  at  least  one  training  session 
within  the  first  year  of  operation,  limited  to 
15  enrollees. 

d.  Evaluate  the  activities,  process,  and 
outcome  of  the  Healthy  Homes  Training 
Center  and  Network.  The  evaluation  will 
include  an  analysis  of  the  curriculum,  and 
participant  assessments. 

2.  CDC  Activities: 

a.  Serve  as  technical  consultants  to 
the  Healthy  Homes  Training  Work 
Group  that  provides  recommendations 
to  the  award  recipient  on  matters  related 
to  the  development  of  the  curriculum 
and  course  materials.  This  includes 
ongoing  consultation  with  appropriate 
recipient  staff  and  other  experts. 

b.  Review  and  approve  the  curriculum 
and  course  materials,  and  participate 
with  the  recipient  and  others  in 
conducting  courses.  This  includes 
identification  of  presenters,  selection  of 
the  pilot  training  site  and  future  training 
sites,  and  onsite  participation  of 
selected  CDC  experts  in  all  workshops. 

c.  Participate  with  the  award  recipient 
in  the  selection  of  the  pilot-training  site 
and  assist  the  award  recipient  in  the 
evaluation  of  the  pilot  training  program. 

d.  Assist  the  recipient  in  an  analysis 
of  the  curriculum,  the  evaluation  of 
courses,  and  participant  assessments. 


This  will  include  review  and  approval 
of  evaluation  materials. 

F.  Content 

Applications 

The  Program  Announcement  title  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed  so  it  is  important  to  follow 
them  in  laying  out  your  program  plan. 

The  narrative  should  be  no  more  than 
20  pages,  double-spaced,  printed  on  one 
side,"  with  one-inch  margins,  and 
unreduced  12-point  font.  Appendices 
should  not  exceed  30  pages,  and 
curriculum  vitae  summaries  are 
acceptable. 

The  narrative  should  consist  of  a 
Statement  of  Need  and  Plan; 
Collaboration  and  Partnerships; 
Personnel  and  Technical  Experts; 
Objectives  and  Methods;  Timeline; 
Evaluation:  and  Budget.  The  Timeline 
should  address  activities  to  be 
conducted  over  the  entire  three-year 
project  period. 

G.  Submission  and  Deadline 

Application  Forms 

Submit  the  signed  original  and  two 
copies  of  the  application  PHS  5161-1 
(OMB  Number  0920-0428.  Forms  are 
available  at  the  following  Internet 
address:  http://www.cdc.gov/od/pgo/ 
forminfo.htm. 

If  you  do  not  have  access  to  the 
Internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  you  may 
contact  Che  CDC  Procurement  and 
Grants  Office  Technical  Information 
Management  Section  (PGO-TIM)  at: 
770-488-2700.  Apphcation  forms  can 
be  mailed  to  you. 

Submission  Date,  Time,  and  Address 

The  application  must  be  received  by 
4  p.m.  Eastern  Time.  July  28,  2003. 
Submit  the  application  to:  Technical 
Information  Management — PA#03076. 
CDC  Procurement  and  Grants  Office, 
2920  Prandjrwine  Road,  Atlanta.  GA 
30341-4146. 

Applications  may  not  be  submitted 
electronically. 

CDC  Acknowledgment  of  Application 
Receipt 

A  postcard  will  be  mailed  by  PGO- 
TIM,  notifying  you  that  CDC  has 
received  your  application. 

Deadline 

Letters  of  intent  and  applications 
shall  be  considered  as  meeting  the 


deadline  if  they  are  received  before  4 
p.m.  Eastern  Time  on  the  deadline  date. 
Any  applicant  who  sends  their 
application  by  the  United  States  Postal 
Service  or  commercial  delivery  services 
must  ensure  that  the  carrier  will  be  able 
to  guarantee  delivery  of  the  application 
by  the  closing  date  and  time.  If  an 
application  is  received  after  closing  due 
to  (1)  carrier  error,  when  the  carrier 
accepted  the  package  with  a  guarantee 
for  delivery  by  the  closing  date  and 
time,  or  (2)  significant  weather  delays  or 
natural  disasters.  CDC  will  upon  receipt 
of  proper  documentation,  consider  the 
application  as  having  been  received  by 
the  deadline. 

Any  application  that  does  not  meet 
the  above  criteria  will  not  be  eligible  for 
competition,  and  will  be  discarded.  The 
applicant  will  be  notified  of  their  failure 
to  meet  the  submission  requirements. 


H.  Evaluation  Criteria 

Application 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  th^ 
various  identified  objectives  of  the 
cooperative  agreement.  Measures  of 
effectiveness  must  relate  to  the 
performance  goal  stated  in  the  purpose 
section  of  this  announcement.  Measures 
must  be  objective  and  quantitative  and 
must  measiu-e  the  intended  outcome. 
These  measures  of  effectiveness  must  be 
submitted  with  the  application  and  will 
be  an  element  of  evaluation. 

An  independent  review  group 
appointed  by  CDC  will  evaluate  each 
application  against  the  following 
criteria: 

1.  Statement  of  Need  and  Plan  (20 
points) 

a.  The  extent  to  which  the  applicant 
understands  the  need,  requirements, 
problems,  and  complexities  of  this 
healthy  homes  work  force  training 
project,  and  the  need  to  increase  the 
capacity  and  performance  of  the 
environmental  public  health  and 
housing  work  forces. 

b.  The  adequacy  of  the  operational 
plan  to  develop  and  implement  the 
National  Healthy  Homes  Training 
Center  and  Network,  including  the 
curriculum,  course  materials,  and  to 
conduct  two  pilot  training  programs. 

2.  Collaboration  and  Partnership  (20 
points) 

The  extent  to  which  the  applicant 
demonstrates  their  ability  to  collaborate 
on  this  project  with  other  agencies, 
organizations,  and  academic  institutions 
that  have  a  vested  interest  and 
responsibility  that  supports  creating  and 


maintaining  healthy  homes.  Strategic 
partners  will  include  national  advocacy 
organizations,  pubUc  health  agencies 
and  organizations,  local  housing 
agencies,  and  other  disciplines.  Letters 
of  support  from  these  collaborating 
agencies  and  organizations  must  include 
detailed  information  on  the  level  of 
commitment  and  support  they  will 
provide  to  the  project  in  terms  of 
personnel  and  other  resources. 

3.  Personnel  and  Technical  Expertise 
(20  points) 

The  extent  to  which  the  applicant 
describes  the  qualifications  of  the  staff 
and  subcontractors  to  successfully 
accomplish  the  project  goals,  objectives 
and  activities,  including  development 
and  implementation  of  the  National 
Healthy  Homes  Training  Center  and 
Network,  development  of  the 
cmriculum  and  course-related 
materials,  conducting  one  pilot  training 
program,  and  the  evaluation  plan. 

4.  Objectives  and  Activities  (20  points) 

The  extent  to  which  the  proposed 
objectives  and  their  activities  are  clearly 
stated,  realistic,  time-phased,  and 
related  to  the  goals  of  the  project. 

5.  Timeline  (10  points) 

The  extent  to  which  the  applicant 
presents  a  concise  and  realistic  timeline 
for  the  entire  project  period  to 
accomplish  the  goals,  objectives  and 
activities  to  develop,  implement,  and 
operate  the  National  Healthy  Homes 
Training  Center  and  Network. 

6.  Evaluation  Plan  (10  points) 

The  extent  to  which  the  applicant 
presents  a  quality  evaluation  plan  for 
the  various  initiatives  of  the  project. 

7.  Budget  (Not  scored) 

The  extent  to  which  the  applicant 
provides  justification  for  budget 
expenditures  as  well  as  their 
appropriateness  to  activities  proposed 
in  the  project.  The  applicant  should 
include  costs  for  one  person  to  travel  to 
Atlanta.  GA  (three-overnight  stays)  to 
attend  the  6th  National  Environmental 
Health  Conference.  December  3-5,  2003. 

J.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of — 

1.  Interim  progress  report,  no  less 
than  90  days  before  the  end  of  the 
budget  period.  The  progress  report  will 
serve  as  your  non-competing 
continuation  application,  and  must 
contain  the  following  elements: 

a.  Current  BudgetPeriod  Activities 
Objectives. 
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b.  Current  Budget  Period  Financial 
Progress. 

c.  New  Budget  Period  Program 
Proposed  Activity  Objectives. 

d.  Detailed  Line-Item  Budget  and 
Justification. 

e.  Additional  Requested  Information. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Additional  Requirements 

The  following  additional 
requirements  are  applicable  to  this 
program: 

AR-10    Smoke-Free  Workplace 

Requirements 
AR-11     Healthy  People  2010 
AR-12     Lobbying  Restrictions 
AR-14     Accounting  System 

Requirements 
AR-1 5     Proof  of  Non-Profit  Status 

Executive  Oder  12372  does  not  apply 
to  this  program. 

For  a  complete  description  of  each 
additional  requirement,  see  Addendiun 
I  of  the  program  aimouncement  as 
posted  on  the  CDC  web  site. 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements, 
the  necessary  applications,  and 
associated  forms  can  be  found  on  the. 
CDC  web  site,  Internet  address:  http:// 
www.cdc.gov. 

Click  on  "Fimding"  then  "Grants  and 
Cooperative  Agreements". 

For  general  questions  about  this 
announcement,  contact:  Technical 
Information  Management,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Road,  Atlanta,  GA  30341- 
4146,  Telephone:  770-488-2700. 

For  business  management  and  budget 
assistance,  contact:  Ms.  Mildred  Gamer, 
Grants  Management  Office,  Centers  for 
Disease  Control  and  Prevention,  2920 
Brandywine  Road,  Atlanta,  GA  30341- 
4146.  Telephone:  (770)  488-2745.  E- 
mail  address:  Mgamer@cdc.gov. 

For  program  technical  assistance, 
contact:  Mr.  Jerry  Hershovitz,  Associate 
Director  for  Program  Management, 
Division  of  Emergency  and 
Environmental  Health  Services.  Centers 
for  Disease  Control  and  Prevention, 
4770  Buford  Highway,  Mailstop  F30, 
Atlanta.  GA  30341-3724.  (770)  488- 
4542,  E-mail  address:  jmh@cdc.gov. 


Dated:  June  3.  2003. 
Sandra  R.  Manning. 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention. 
[FR  Doc.  03-14667  Filed  6-10-03;  8:45  am] 
BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OON-0053] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  Interstate 
Shellfish  Dealers  Certificate 

AGENCY:  Food  and  Drug  Administration. 
'  HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and     "=■ 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  July  11, 
2003. 

ADDRESSES:  The  Office  of  Management 
and  Budget  (OMB)  is  still  experiencing 
significant  delays  in  the  regular  mail, 
including  first  class  and  express  mail, 
and  messenger  deliveries  are  not  being 
accepted.  To  ensiu-e  that  comments  on 
the  information  collection  are  received, 
OMB  recommends  that  written 
comments  be  faxed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Attn:  Fumie  Yakota.Desk  Officer 
for  FDA,  FAX:  202-395-6974. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Robbins,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATtON:  In 
comphance  writh  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Interstate  Shellfish  Dealers  Certificate 
(OMB  Control  Number  0910-0021) — 
Extension  * 

Under  42  U.S.C.  243,  FDA  is  required 
to  cooperate  with,  and  aid.  State  and 
local  authorities  in  the  enforcement  of 
their  health  regulations  and  is 
authorized  to  assist  States  in  the 
prevention  and  suppression  of 
communicable  diseases.  Under  this 
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authority,  FDA  participates  with  State 
regulatory  agencies,  some  foreign 
nations,  and  the  moUuscan  shellfish 
industry  in  the  National  Shellfish 
Sanitation  Program  (NSSP). 

The  NSSP  is  a  voluntary,  cooperative 
program  to  promote  the  safety  of 
molluscan  shellfish  by  providing  for  the 
classification  and  patrol  of  shellfish 
growing  waters  and  for  the  inspection 
and  certification  of  shellfish  processors. 
Each  participating  State  and  foreign 
nation  monitors  its  molluscan  shellfish 
processors  and  issues  certificates  for 
those  that  meet  the  State  or  foreign 


shellfish  control  authority's  criteria. 
Each  participating  State  and  nation 
provides  a  certificate  of  its  certified 
shellfish  processors  to  FDA  on  Form 
FDA  3038  entitled  interstate  Shellfish 
Dealer's  Certificate."  FDA  uses  this 
information  to  publish  the  "Interstate 
Certified  Shellfish  Shippers  List,"  a 
monthly  comprehensive  listing  of  all 
molluscan  shellfish  processors  certified 
under  the  cooperative  program.  If  FDA 
did  not  collect  the  information 
necessary  to  compile  this  list, 
participating  States  would  not  be  able  to 
identify  and  keep  out  shellfish 


processed  by  uncertified  processors  in 
other  States  and  foreign  nations. 
Consequently,  the  NSSP  would  not  be 
able  to  control  the  distribution  of 
uncertified,  and  possibly  unsafe, 
shellfish  in  interstate  commerce,  and  its 
effectiveness  would  be  nullified. 

In  the  Federal  Register  of  March  6, 
2003  (68  FR  10730),  FDA  published  a 
60-day  notice  requesting  public 
comment  on  the  information  collection 
provisions.  No  comments  were  received. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden^ 

FDA  Form  No. 

No.  of  Respondents 

Annual  Frequency 
per  Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

FDA  3038 

34 

, 1 

62 

2,108 

.10 

211 

■  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


This  estimate  is  based  on  the  numbers 
of  certificates  received  in  the  past  3 
years. 

Dated:  |une  3,  2003. 
leffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

(FR  Doc.  03-14622  Filed  6-10-03;  8:45  am] 

BILUNG  COOC  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02N-0383] 

Agency  Information  Collection 
Activities;  Announcement  of  0MB 
Approval;  Veterinary  Adverse  Drug 
Reaction,  Lack  of  Effectiveness, 
Product  Defect  Report 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Veterinary  Adverse  Drug  Reaction, 
Lack  of  Effectiveness,  Product  Defect 
Report"  has  been  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act  of 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denver  Presley,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
301-827-1472. 
SUPPLEME(<TARY  INFORMATION:  In  the 

Federal  Register  of  March  7,  2003  (68 
FR  11117),  the  agency  announced  that 


the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0012.  The 
approval  expires  on  May  31,  2004. 

Dated:  June  4.  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 
(FR  Doc.  03-14623  Filed  6-10-03;  8:45  am) 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  Nos.  02P-0391  and  02P-0404] 

Determination  That  Brimonidlne 
Tartrate  Ophthalmic  Solution  0.2%  Was 
Not  Withdrawn  From  Sale  for  Reasons 
of  Safety  or  Effectiveness 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
that  Alphagan  0.2%  (brimonidine 
tartrate  ophthalmic  solution)  was  not 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness.  This 
determination  will  allow  FDA  to 
approve  abbreviated  new  drug 
applications  (ANDAs)  for  brimonidine 
tartrate  ophthalmic  solution  0.2%. 


FOR  FURTHER  INFORMATION  CONTACT: 
Aileen  H.  Ciampa,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Une,  Rockville,  MD  20857,  301-594- 
2041. 

SUPPLEMENTARY  INFORMATION:  In  1984, 
Congress  enacted  the  Drug  Price 
Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  (the  1984  amendments),  which 
authorized  the  approval  of  duplicate 
versions  of  drug  products  approved 
under  an  ANDA  procedure.  ANDA 
sponsors  must,  with  certain  exceptions, 
show  that  the  drug  for  which  they  are 
seeking  approval  contains  the  same 
active  ingredient  in  the  same  strength 
and  dosage  form  as  the  "listed  drug," 
which  is  a  version  of  the  drug  that  was 
previously  approved  imder  a  new  drug 
application  (NDA).  Sponsors  of  ANDAs 
do  not  have  to  repeat  the  extensive 
clinical  testing  otherwise  necessary  to 
gain  approval  of  an  NDA.  The  only   - 
clinical  data  required  in  an  ANDA  are 
data  to  show  that  the  drug  that  is  the 
subject  of  the  ANDA  is  bioequivalent  to 
the  listed  drug. 

The  1984  amendments  include  what 
is  now  section  505(j)(7)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
355(j)(7)),  which  requires  FDA  to 
publish  a  list  of  all  approved  drugs. 
FDA  publishes  this  list  as  part  of  the 
"Approved  Drug  Products  with 
Therapeutic  Equivalence  Evaluations," 
which  is  generally  known  as  the 
"Orange  Book."  Under  FDA  regulations, 
drugs  are  withdrawn  from  the  list  if  the 
agency  withdraws  or  suspends  approval 
of  the  drug's  NDA  or  ANDA  for  reasons 
of  safety  or  effectiveness  or  if  FDA 
determines  that  the  listed  drug  was 


withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness  (21  CFR  314.162). 

Under  §  314.161(a)(1)  (21  CFR 
314.161(a)(1)),  the  agency  must 
determine  whether  a  listed  drug  was 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness  before  an  ANDA 
that  refers  to  that  listed  drug  may  be 
approved.  FDA  may  not  approve  an 
ANDA  that  does  not  refer  to  a  listed 
druB. 

Alphagan  0.2%  (brimonidine  tartrate 
ophthalmic  solution)  is  the  subject  of 
NDA  20-613,  held  by  Allergan,  Inc. 
(AUergan).  Alphagan  0.2%  is 
administered  as  an  eye  drop  to  lower 
intraocular  pressure  in  patients  with 
open-angle  glaucoma  or  ocular 
hypertension.  FDA  approved  NDA  20- 
613  on  September  6, 1996.  In  a  letter 
dated  August  20,  2002,  Allergan 
informed  FDA  that  it  was  withdrawing 
Alphagan  0.2%  from  the  market.  In  a 
letter  dated  September  6,  2002,  Allergan 
clarified  that  it  was  not  requesting  that 
approval  be  withdrawn  for  NDA  20- 
613,  nor  was  Alphagan  0.2%  being 
recalled  from  the  market.  Instead, 
Allergan  explained  that  it  was  in  the 
process  of  discontinuing  distribution  of 
Alphagan  0.2%.  Following  receipt  of 
Allergan's  letters,  the  agency  moved 
Alphagan  0.2%  from  the  "Prescription 
Drug  Product  List"  section  to  the 
"Discontinued  Drug  Product  List" 
section  of  the  Orange  Book. 

In  citizen  petitions  submitted  under 
21  CFR  10.30  and  dated  August  27,  2002 
(Docket  No.  02P-0404/CP1),  and  August 
30,  2002  (Docket  No.  02P-0391/CP1), 
respectively,  Alcon,  Inc.  (Alcon),  and 
IVAX  Pharmaceuticals,  Inc.  (IVAX), 
requested  that  the  agency  determine 
whether  brimonidine  tartrate 
ophthalmic  solution  0.2%  was 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness.  On  October  28, 
2002,  Allergan  submitted  a  citizen 
petition  (Docket  No.  02P-0469/CP1) 
opposing  the  granting  of  Alcon's  and 
IVAX's  petitions.  Comments  were 
submitted  in  response  to  Allergan's 
petition  on  November  13,  2002,  and 
December  5,  2002,  by  Alcon  and  Bausch 
&  Lomb,  Inc.  (Bausch  &  Lomb), 
respectively.  Allergan  responded  to  the 
comments  on  January  23,  2003.  Bausch 
&  Lomb  submitted  additional  comments 
on  February  10,  2003,  and  Allergan 
responded  on  March  18,  2003. 

FDA  has  considered  the  information 
contained  in  the  citizen  petitions, 
-comments,  and  agency  records  and  has 
determined  that  Alphagan  0.?%  was  not 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness.  There  are  several 
grounds  for  FDA's  finding.  First, 
Alphagan  0.2%  has  a  safety  and 
effectiveness  profile  that  is  comparable 
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to  that  of  Alphagan  P  (brimonidine 
tartrate  ophthalmic  solution  0.15%),  the 
subject  of  NDA  21-262  approved  March 
16,  2001,  for  the  same  indication  as 
Alphagan  0.2%.  Approval  of  Alphagan 
P  was  based,  in  part,  on  references  to 
the  safety  and  efficacy  of  Alphagan 
0.2%  and  the  products'  comparability  as 
demonstrated  in  head-to-head  studies. 
Second,  FDA  has  independently 
evaluated  relevant  literature  and  data 
for  possible  postmarketing  adverse 
event  reports  regarding  brimonidine 
tartrate  ophthalmic  solutions,  but  has 
found  no  information  that  would 
indicate  that  Alphagan  0.2%  was 
withdrawn  for  reasons  of  safety  or 
effectiveness. 

After  considering  the  information 
contained  in  the  citizen  petitions, 
comments,  and  agency  records,  FDA 
determines  that,  for  the  reasons  outiined 
above,  brimonidine  tartrate  ophthalmic 
solution  0.2%  approved  under  NDA  20- 
613  was  not  withdrawn  from  sale  for 
reasons  of  safety  or  effectiveness. 
Accordingly,  the  agency  will  continue 
to  list  Alphagan  0.2%  (brimonidine 
tartrate  ophthalmic  solution)  in  the 
"Discontinued  Drug  Product  List" 
section  of  the  Orange  Book.  The 
"Discontinued  Drug  Product  List" 
delineates,  among  other  items,  drug 
products  that  have  been  discontinued 
from  marketing  for  reasons  other  than 
safety  or  effectiveness.  ANDAs  that  refer 
to  Alphagan  0.2%  (brimonidine  tartrate 
ophthalmic  solution)  may  be  approved 
by  the  agency. 

Dated:  June  4,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

(FR  Doc.  03-14680  Filed  6-10-03;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Chiropractor  and  Pharmacist  Loan 
Repayment  Demonstration  Project 

AGENCY:  Health  Resources  and  Services 
Administi-ation  (HRSA),  HHS. 
ACTION:  General  notice. 


SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  applications  from 
qualified  chiropractors  and  pharmacists 
who  agree  to  serve  underserved 
populations  in  Primary  Care  Health 
Professional  Shortage  Areas  (HPSAs) 
throughout  the  Nation  will  be  accepted 
by  the  National  Health  Service  Corps 
(NHSC)  for  loan  repayment  awards.  A 


two-year  service  commitment  is 
required.  There  is  no  guaremtee  that 
participants  in  this  demonstration 
project  will  have  an  opportunity  to 
continue  their  service  and  loan 
repayments  beyond  the  initial  two-year 
service  period.  Chiropractors  and 
pharmacists,  with  qualifying 
educational  loans,  must  serve  at 
organized  primary  health  care  sites  in 
Primary  Care  HPSAs  that  have  another 
NHSC  clinician  on  staff  who  will  be 
concurrendy  fulfilling  an  NHSC  service 
commitment  through  the  scholarship  or 
loan  repayment  program  and  who  is 
licensed  to  prescribe  medications. 
This  demonstration  project  will 
include  an  evaluation  component  to 
determine  whether  adding  chiropractors 
and  pharmacists  as  permanent  NHSC 
members  would  enhance  the 
effectiveness  of  the  NHSC.  A  maximum 
of  36  individuals  will  be  awarded  loan 
repayment  contracts  under  this 
demonstration  project. 

Purpose:  Eligible  chiropractors  and 
pharmacists  will  participate  in  the  Loan 
Repayment  Demonstration  Project  to 
determine  whether  their  services  will 
enhance  the  effectiveness  of  the  NHSC. 

Legislative  Authority:  These 
applications  are  solicited  under  section 
338L  of  die  Public  Health  Service  (PHS) 
Act,  as  amended  by  Pub.  L.  107-251. 

Eligible  Applicants:  Eligible 
applicants  must  (1)  be  citizens  or 
nationals  of  the  United  States,  (2) 
possess  a  current  unrestricted  license  to 
practice  as  a  chiropractor  or  pharmacist 
in  the  State  in  which  they  intend  to 
practice,  (3)  be  negotiating  or  have 
secured  employment  at  an  eligible 
community  site,  and  (4)  meet  the 
additional  eligibility  requirements 
outlined  in  the  application  materials. 
Chiropractors  must  also  have  a  doctor  of 
chiropractic  degree  from  a  four-year 
chiropractic  college  that  is  currently 
fully  accredited  by  the  Commission  on 
Accreditation  of  the  Council  on 
Chiropractic  Education,  and 
successfully  passed  the  entire 
examination  by  the  National  Board  of 
Chiropractic  Examiners.  Pharmacists 
must  also  have  a  baccalaureate  or  doctor 
of  pharmacy  degree  from  a  school  that 
is  currentiy  fully  accredited  by  the 
American  Council  on  Pharmaceutical 
Education. 

Funding  Priorities  or  Preferences: 
Priority  will  be  given  to  (A)  applicants 
who  have  characteristics  that  increase 
the  probability  of  their  continuing  to 
practice  in  HPSAs  after  they  have 
completed  service,  and  (B)  subject  to 
paragraph  (A),  applicants  from 
disadvantaged  backgrounds.  A  funding 
preference  will  also  be  given  to 
applicants  serving  Primary  Care  HPSAs 
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of  greatest  shortage  (based  on  the  UPS  A 
scores). 

Statutory  Matching  or  Cost  Sharing 
Requirement:  None. 

Review  Criteria:  Loan  repayment 
applications  will  be  evaluated  to 
determine:  (1)  The  eligibility  of  the 
applicant,  and  (2)  the  applicant's 
priority  for  funding. 

Estimated  Amount  of  this 
Competition:  $3,000,000. 

Estimated  Number  of  Awards:  36. 

Estimated  or  Average  Size  of  Each 
Award:  $75,000. 

Estimated  Project  Period:  2  years. 

Application  Requests,  Availability, 
Dates  and  Addresses:  Application 
materials  are  available  for  downloading 
via  the  web  at  http://nhsc.bhpr.hrsa.gov. 
Applicants  may  also  request  a  hard  copy 
of  the  application  materials  by 
contacting  the  National  Health  Service 
Corps  at  1-800-221-9393.  All 
applications  must  be  submitted  in  hard 
copy  format.  Only  the  original  signed 
copy  of  the  application  is  required  for 
submission.  In  order  to  be  considered 
for  an  award,  applications  from 
chiropractors  and  pharmacists  must  be 
postmarked,  or  delivered  to  the  HRSA 
National  Health  Service  Corps,  by  no 
later  than  July  11,  2003.  Completed 
applications  must  be  mailed  or 
delivered  to:  Division  of  National  Health 
Service  Corps,  NHSC  Loan  Repayment 
Program,  c/o  I.Q.  Solutions.  11300 
Rockville  Pike,  Suite  801,  Rockville, 
MD.  20852.  Applicants  should  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.  Applications 
postmarked  or  submitted  after  the 
deadline  date,  or  sent  to  any  other 
address  other  than  that  above,  will  be 
returned  to  the  applicant  and  not 
processed.  NHSC  will  acknowledge 
receipt  of  the  application  if  the 
applicant  chooses  to  complete  the 
notification  postcard  that  is  included  in 
the  application  materials. 

Application  Availability  Date:  June 
11,2003. 

Application  Deadline:  ]\i\y  11.  2003. 

Projected  Award  Date:  September  30, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
NHSC  Loan  Repayment  Program, 
12312-A  Wilkins  Avenue,  Rockville, 
Maryland,  20852.  Telephone:  1-800- 
221-9393.  E-mail:  NHSC@hrsa.gov. 

Paperwork  Reduction  Act:  The 
application  for  the  Chiropractor  and 
Pharmacist  Loan  Repayment 
Demonstration  Project  has  been 
approved  by  the  Office  of  Management 


and  Budget  under  the  Paperwork 
Reduction  Act.  The  OMB  clearance 
number  is  0915-0127.  Should  the 
evaluation  component  involve  data 
collection  activities  that  fall  under  the 
purview  of  the  Paperwork  Reduction 
Act,  OMB  clearance  will  be  sought. 
The  program  is  not  subject  to  the 
provision  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100). 

Dated:  May  22.  2003. 
Elizabeth  M.  Duke, 

Administrator. 

[PR  Doc.  03-14681  Filed  6-10-03;  8:45  am) 

BILUNG  CODE  416S-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Porcupine  Clinic 

agency:  Indian  Health  Service.  HHS. 
action:  Notice. 

summary:  The  Indian  Health  Service 
(IHS)  announces  the  Grant  Award  to  the 
Porcupine  Clinic  for  start  up  cost  in 
reopening  the  Porcupine  Dialysis  Center 
for  the  dialysis  patients  who  had 
utilized  this  center.  Those  dialysis 
patients  have  had  to  travel  a  long 
distance  to  make  their  appointments 
two  to  three  times  a  week.  The  award 
is  issued  under  the  authority  of  the 
Indian  Health  Care  Improvement  Act, 
Section  1621(c),  and  is  included  under 
the  Catalog  of  Federal  Domestic 
Assistance  number  93.933.  The  specific 
objectives  of  the  project  are: 

1 .  To  be  used  to  prolong  the  lives  of 
dialysis  patients. 

2.  To  provide  culturally-based  care  for 
the  Lakota  people;  and, 

3.  To  ameliorate  conditions  resulting 
from  lack  of  transportation,  insufficient 
funding,  and  extreme  social  problems 
on  the  Pine  Ridge  Indian  Reservation. 
DATES:  The  Non-Competitive  Emergency 
Grant  is  from  06/01/2003  to  5/31/2004 
with  a  one  time  funding  of  $75,000. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  for  program 
information,  contact  Paul  Iron  Cloud, 
Porcupine  Clinic  Executive  Director,  PO 
Box  275,  Porcupine,  South  Dakota 
57772,  telephone  (605) 867-5665  or 
Bruce  Williams,  Directors,  Porcnipine 
Clinic  Dialysis  Center,  telephone  (605) 
B6 7-6111.  For  grants  information, 
contact  Sylvia  Ryan,  Grants 
Management  Specialist,  Division  of 
Acquisitions  and  Grants  Management 
Branch,  801  Thompson  Avenue, 


Rockville,  Maryland  20852,  telephone 
(301)443-5204. 

SUPPLEMENTARY  INFORMATION:  This 
project  has  been  awarded  on  a  non- 
competitive single  source  basis. 
Porcupine  Dialysis  Center  is  the  only 
organization  that  represents 
approximately  23  dialysis  patients  who 
are  treated  two  to  three  times  a  week. 
This  dialysis  center  provides  care  to 
Native  American  people  who  live  on  the 
Pine  Ridge  and  Rosebud  reservations  or 
who  live  in  non-reservation  areas  with 
significant  Native  American 
populations.  The  population  served  by 
these  programs  is  the  same  as  IHS's  user 
population. 

The  Grant  Award  has  been  awarded 
because  of  the  need  for  dialysis  and  to 
present  the  need  for  dialysis  renal 
failure.  This  grant  is  for  one  time      ^ 
funding  of  $75,000. 

Dated:  May  30,  2003.  , 

Michel  E.  Lincoln, 
Deputy  Director. 

[FR  Doc.  03-14688  Filed  6-10-03;  8:45  am) 
nUJNG  CODE  4160-16-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Program  Exclusions:  May  2003 

AGENCY:  Office  of  Inspector  General, 
HHS. 

ACTION:  Notice  of  program  exclusions. 

During  the  month  of  May  2003,  the 
HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
presca-ibed  by  an  excluded  party  under 
the  Medicare,  Medicaid,  and  all  Federal 
Health  Care  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g.,  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effecrt  and  also  apply  to  all  Executive 
Branch  procurement  and  non- 
procurement  programs  and  activities. 
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■ . 

Subject,  city,  state 

Effective 
date 

Sut)iect,  city,  state 

Effective 
date 

Subject,  city,  state 

Effective 
date 

PROGRAM-RELATED  CONVICTIONS 

LOUISVILLE,  KY 
HALL,  GEORGANN  B  

06/19/2003 

06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 

06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 

06/19/2003 
06/19/2003 

06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 

06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 

06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 

KANSAS  CITY,  MO 
SPARKS,  VIRGINIA  DELORES 

KINGMAN,  AZ 
SPINELLA,  JOSEPH  A  v... 

VENICE,  FL 
SREENIVASAN-GEIBEL. 

SHEILA 

BOISE,  ID 
STRANGE,  JONATHAN  R  

EASLEY  SC 
SVERDLOV,  GREGORY 

LEESBURG,  NJ 
TAHA,  MOHAMED  A 

06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 

06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
•06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 

ABBAS.  SYED  MOHAMMAD  ... 

JAMAICA,  NY 
ACOSTA,  ARACELIS  C  

LEWIS  CENTER,  OH 
HAVERTY,  CONSTANCE 

MAUREEN  

PORTLAND,  OR 
HENEGAR,  DIANE  

CINCINNATI,  OH 
HOLMES  KEISHA  C 

06/19/2003 

MIAMI,  FL 
ALEXANDER,  GWENDOLYN  .. 

CHICAGO,  IL 
ALVAREZ,  PAULA  V 

06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 

MIAMI,  FL 
ALVAREZ,  JUAN  U  

WASHINGTON,  DC 
HORAN,  KIMBERLY  KAY  

MCALESTER,  OK 
HUNTEMAN,  DENISE  MERE- 
DITH   

GREELEY,  CO 
HUSKINSON,  KENNETH  D  

BURLEY,  ID 
lACONO,  CANELA  

HIALEAH,  FL 
JOHNSON,  SANDRA  MARIE  .. 

GRAND  MEADOW,  MN 
KALFUS,  DENIS  HERBERT  .... 

WASHINGTON  TWNSHP. 
NJ 
L  &  Z  CORPORATION 

MIAMI,  FL 
AVERILL,  JERRY  

MARION,  IL 
BRAACK,  FORREST  H  

GOLDSBORO,  NC 
TAYLOR,  TENISHA  MARIE  

INGLEWOOD,  CA 
TAYLOR   I  OI«?  ANN 

06/19/2003 
06/19/2003 
06/19/2003 

06/19/2003 

ROCHESTER,  MN 
BULLOCK,  JOHN  III  

ST  LOUIS.  MO 
BURGESS,  KATHERINE 

COOK 

GILBERT,  SC 
CADSAWAN,  IRENEO  

WESTLAKE,  OH 
CAMACHO,  AUBREY  A 

DENVER.  CO 
TERSAKYAN,  KHACHATUR  ... 

TAFT,  CA 
THOMPSON,  ADRIANNE 

YVONNE 

KNOXVILLE.  TN 
TOROSYAN,  ANAIT 

N  HOLLYWOOD,  CA 
TURTURO,  FRANK  JAMES 

MIAMI,  FL 
ULIBARRI,  NANCY  

ELLENSBURG,  WA 
VANDERGRIFF,  DAVID  VON  .. 

SURFSIDE  BEACH,  SC 
WHELDEN,  TIFFANI  ANN  

COMSTOCK,  NY 
WILEY  NELSON  PAUL      .  . . 

FORSYTH,  GA 

06/19/2003 

CANNADY,  DORIS 

FLORISSANT,  MO 

W  ORANGE.  NJ 
LOPEZ,  ADOLFO  J  

06/19/2003 

CARADINE,  LAVAUGHN  

ERRE  HAUTE,  IN 
CASTALLANO,  TOMETA 

ROCHESTER,  NY 
CHAVEZ,  ESPERANZA  

MIAMI,  FL 

M  &  G  LIVERY  &  TRANSPOR- 
TATION   

W  ORANGE,  NJ 

MAKKI   MUSTAFA  0  

06/19/2003 

06/19/2003 

,06/19/2003 

MIAMI,  FL 
COHEN,  TEDDY  ALAN  

BUTNER,  NC 
MELCHIOR,  STACY  LYNN 

ARVADA,  CO 
MURRAY  HARRY  LYNN 

06/1 9/2003 

LAS  VEGAS,  NV 
COHEN,  ALAN  STUART 

PHILADELPHIA.  PA 
WOOTEN,  WAYNE  MAXSON- 

COLUMBIA,  SC 
WRIGHT,  RAYMOND 

BEDFORD,  OH 
YATROFSKY,  STEVEN  D 

SANTA  ANA,  CA 

WILLIAM  ISLAND,  FL 
COJOE,  VAUCHEL  KIM „.. 

NEW  ORLEANS,  LA 
CORIATY,  EHAB 

WHITE  DEER.  PA 
COURTNEY,  ROBERT  RAY   ... 

LONG  BEACH,  CA 
NGANDJUI,  ANTOINE  

MINERSVILLE,  PA 
O'BRIEN,  PAUL  EUGENE  

FORT  LAUDERDALE,  FL 
OSTAD,  MOSHE 

ROSLYN,  NY 
PARK,  DAVID  MIN  

06/19/2003 
06/19/2003 
06/19/2003 

GREENVILLE,  IL 
COURTNEY  PHARMACY,  INC 

FELONY  CONVICTION  FOR  HE 
FRAUD 

.ALTH  CARE 

GREENVILLE,  IL 

TAFT,  CA 

PARSONS,  JAMES  THEO- 
DORE   

BEAUMONT,  TX 

PINTADO-GARCIA,  IGNACIO 
EGLIN  AFB,  FL 

PINTADO-GARCIA,  ISIDORO 
YAUCO,  PR 

POWERS,  ERIC  J/VMES 

CPM  CORPORATION  

ACOSTA,  CHRISTINA  MARIA 

PEORIA,  AZ 
ADAMS,  JAIME  LEE  

COLUMBIA,  MD 
CUNNINGHAM,  DEAN  SCOTT 

LEWISBURG,  PA 
DACOSTA,  JANICE  MARIA  

OPA  LOCKA,  FL 
DAVIS,  JAMES  M 

06/19/2003 
06/19/2003 

CAPE  MAY  CT  HOUSE,  NJ 
ANSELMO,  CHARLES  

PORT  NEECHES,  TX 
BULL-CHAMBLISS,  JEWELLE 

ST  PETERSBURG, FL 
CASE,  LISA  MORRIS  

06/19/2003 

N  MIAMI,  FL 

06/19/2003 

DAVTYAN,  ANDRANIK  

GLENDALE,  CA 
DENMAN,  STEPHANIE  ROSE 

NEWTON,  lA 
DILAKYAN,  GEGANUSH  

SUN  VALLEY,  CA 
DIRECTO,  JON  EDWIN  

LA  BELLE,  FL 
PROVO,  BENJAMIN  EARL  

DELANO,  CA 
RANDOLPH.  RICHARD  A 

MIDDLETOWN,  NY 
RANKIN,  RAYNELL  ...'. 

NEW  ORLEANS,  LA 
RENFRO,  AUGUSTUS 

LAWSON  JR  

06/19/2003 

FULTONDALE,  AL 
GATES,  KILAH  PETTY  

06/19/2003 

HAYDEN,  AL 
CAVARETTA,  KAREN 

PITTSBURGH,  PA 
CLOUGH,  CHRISTINE  A  

Oe^l  9/2003 

LOS  ANGELES  CA 

06/19/2003 

ETO,  CARLTON  

N  OLMSTED,  OH 
DOONAN  GREGG  C  

KANEOHE  HI 

CANON  CITY,  CO 
RICE,  LISA  KAY 

06/19/2003 

FARRAR,  FREDERICK  R  

MIDDLETON,  MA 
6ARRITY  ROBERT  J 

MESA  AZ 

WILLS  POINT,  TX 
ROACH,  KENDRA  A  

06/19/2003 

FRIEDMAN,  MICHAEL  ALLEN 

LAKEWOOD,  OH 
GLADIEUX,  MICHAEL  SCOTT, 

PERRYSBURG,  OH 
HANEY,  KANDY  K  

BROKEN  ARROW.  OK 
GIL,  FREDRICK  G  

CARNESVILLE,  GA 
ROFFMAN,  JAY  RONNIE  

ORLANDO,  FL 
SARAOS,  NESTOR  W  

06/19/2003 

GARDEN  GROVES,  CA 

06/19/2003 

GOFF,  GERALD  ARTHUR 

GREAT  BEND,  KS 

HIGGINS,  MAUREEN  TERESA 
MARBLEHEAD,  MA 

HOWARD,  JENNIFER  CATH- 
ERINE   

COLUMBIA,  SC 
GOLI,  RAJITHA  

PEKIN,  IL 
GREEN.  JAMES  W  

LOS  ANGELES,  CA 
SCEARCE,  ROSANNA  ELAINE 

LIVINGSTON,  TX 
SOIL.  VALERIE  DENISE 

06/19/2003 
06/19/2003 
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Subject,  city,  state 


Effective 
date 


TUCSON.  AZ 
JOHNSON,  KIMBERLY  R 

PURVIS 

LEXINGTON,  KY 
MEEHAN,  JOHN  MICHAEL  .... 

HAMILTON,  OH 
MIDLICK,  MICHELE  M  

COLUMBUS,  OH 
MORRISON,  KELLY  J 

MEiSA,  AZ 
OLLIER,  JO  ANN  

UNION,  KY 
PEARSON,  KIMBERLY  ANN  .. 

WAUKON,  lA 
RUIZ,  CHRISTINA  PALOMINO 

TUCSON,  AZ 
SALVATI,  PETER  A  

BREWSTER,  MA 
SAVRAN,  STEVEN  H 

LACUNA  NIGUEL,  CA 
UHRINEK,  JOSEPH  M  

ENOLA,  PA 
VERIZZO,  ARLENE  E  

SARASOTA,  FL 
WAXLER,  RICHARD  M  

COLUMBIA.  MD 


06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 


FELONY  CONTROL  SUBSTANCE 
CONVICTION 


ALEXANDER,  MARY  JO 

06/19/2003 

BIRMINGHAM,  AL 

BROOKS,  STEPHANIE  ANN  ... 

06/19/2003 

CHESAPEAKE,  VA 

CAUGHEY,  MICHAEL  

06/19/2003 

VIRGINIA  BEACH,  VA 

CAZORLA,  JUAN  MIGUEL  

06/19/2003 

SAN  DIEGO,  CA 

COUP,  KELLI  

06/19/2003 

NORTH  PORT,  FL 

DORFMAN,  ALVIN  

06/19/2003 

CINCINNATI,  OH 

EFFENBERGER.  BOBBIE 

JEAN  

06/19/2003 

DENVER,  CO 

FLEMING.  JAMES  E  

06/19/2003 

BRATENAHL,  OH 

FONDREN,  FRANK  BURKETT 

06/19/2003 

SILVERHILL,  AL 

GILL,  ALYSON  R  

06/1 9/2003 

LAUREL  SPRINGS,  NJ 

JOHNSON,  JERRY  LEE  

06/19/2003 

FLORENCE,  AZ 

JONES,  STEVEN  DANIEL  

06/19/2003 

YUCCA  VALLEY,  CA 

JOSEY,  WILLIE  L  

06/1 9/2003 

PORTSMOUTH,  OH 

LAFORGE,  JOYCE  

06/19/2003 

CROW  AGENCY,  MT 

MORELOS,  LISA  A  

06/19/2003 

TOMS  RIVER,  NJ 

MORTON,  DIANNE  MARIE  

06/19/2003 

LOGAN,  OH 

O'BRIEN,  MICHAEL  J  

06/19/2003 

STEUBENVILLE,  OH 

ROSENBERG,  LEONARD  

06/19/2003 

WINTHROP,  MA 

STANDRIDGE.  DARLENE  

06/19/2003 

VENICE,  FL 

THOMPSON,  DEBORAH  A  

06/19/2003 

CAMDEN,  NJ 

TOBACK,  BARRY  

06/19/2003 

EDGEWATER,  NJ 

TRIFTSHAUSER,  CLARK  G  .... 

06/19/2003 

Subject,  city,  state 

EffecHve 
date 

ALBION,  NY 

VANCE,  TERESA  WALLACE  .. 

06/19/2003 

REMLAP.  AL 

-WILLSON,  CHARLES  R 

06/19/2003 

BERLIN  CENTER,  OH 

WINTERHALTER,  VICTORIA  L 

06/19/2003 

CINCINNATI,  OH 

WOOD,  LIBBY  M 

06/1 9/2003 

BIRMINGHAM,  AL 

PATIENT  ABUSE/NEGLECT  CONVICTIONS 

AMOAH,  FAUSTINA 

06/19/2003 

COLUMBUS,  OH 

BOGDANOFF,  BRUCE  M  

06/19/2003 

WALLINGFORD,  PA 

CHEN,  WEI  TANG  

06/19/2003 

BUCKLEY,  WA 

DELGADO,  EDWIN  ANTONIO 

06/19/2003 

CALIPATRIA,  CA 

DUNN,  CHARLES  E 

06/19/2003 

REDGRANITE,  Wl 

DUNNING.  ELIZABETH  K 

06/19/2003 

HENDERSONVILLE,  NC 

FREEDLANDER,  DEAN  GARY 

06/19/2003 

SAN  FRANCISCO,  CA 

FREEMAN,  KATHRYN  R  

06/19/2003 

ELGIN,  OK 

GRUBB,  TRAVIS  ESTEN 

06/19/2003 

MORENO  VALLEY,  CA 

HAYES,  KINTA  MARIE  

06/19/2003 

TOPEKA,  KS 

HURT,  JAMES  HOLLIS  JR  

06/19/2003 

STRINGTOWN,  OK 

KAHORO,  JANE  W  

06/19/2003 

CLAYMONT,  DE 

LEONARD,  DANIEL  L  

06/1 9/2003 

WARREN,  ME 

MCGOOKIN,  ROGER  BRIAN  .. 

06/19/2003 

FOUNTAIN  VALLEY,  CA 

MOSELEY,  APRIL  DAWN  

06/19/2003 

ARVADA,  CO 

MYERS,  MARIE  

06/19/2003 

DENMARK,  SC 

SANCHEZ,  EDUARDO  A  

06/19/2003 

FLUSHING,  NY 

SCHAUERHAMER,  ROBERT 

ALLAN  

06/19/2003 

MINNEAPOLIS,  MN 

SMITH,  TONEY  O'NEAL 

06/1 9/2003 

TUCSON,  AZ 

THOMAS,  JULIANA 

PIERRETTE  

06/19/2003 

ORLANDO,  FL 

THOMPSON,  JACOUELINE  .... 

06/19/2003 

CINCINNATI,  OH 

WILTURNER,  DAVID  WAYNE 

06/19/2003 

NEW  IBERIA,  LA 

CONVICTION  FOR  HEALTH  CARE  FRAUD 

HENDERSON,  TWILA  D 

06/19/2003 

TANGENT,  OR 

JACOBS,  DANIEL  K 

06/19/2003 

BLOOMFIELD.  Ml 

CONVICnON-OBSTRUCTIO 

NOFAN 

INVESTIGATION 

Subject,  city,  state 


Effective 
date 


IDAHO  FALLS,  ID 


UCENSE  REVOCATION/SUSPENSION/ 
SURRENDERED 


RENCHER,  TAMLA. 


ACOSTA,  WENDY  JEANNE  ... 

IDAHO  FALLS,  ID 
ALFONE,  SHEILA  ANNE  

PLYMOUTH,  MA 
BAILEY,  JANE  ANN  

FORT  WAYNE,  IN 
BARDOLPH,  THOMAS  RICH- 
ARD   

RANCHO  PALOS  VERDES. 
CA 
BARLOW,  LILLY  N 

PHOENIX,  AZ 
BARTIS,  SAMANTHA 

HOLLIS,  NH 
BERNAS,  PATRICIA  

CHESTER,  VA 
BOXWELL,  DAVID  WARREN  . 

COLCHESTER,  CT 

BRACCIA,  JOSEPH  L  

•    REVERE,  MA 

BROWN,  HARRY  LEON  JR 

PHOENIX,  AZ 
BRUNS,  MONTE  TODD 

PRIOR  LAKE,  MN 
BRYANT,  KIMBERLY  ANN  

ALTUS,  OK 
BUDNICHUK,  ALFRED  D  

BEL  AIR,  MD 
BURKE,  KAREN  M 

HOLBROOK,  MA 
BUSER,  KAREN  JANE  

MELBOURNE,  FL 
CALLAN,  BRENT  LEE  

HINTON,  OK 
CALNAN,  JEROME  PETER  

GLENDORA,  CA 
CALVELO,  ARSENIO  C  JR  

HOUSTON,  TX 
CASSELLI,  MARIA  GINA  

MILFORD,  CT 
CHAUDHARI,  DASHRATH  D  ... 

CLEVELAND,  TN 
CHINETTI,  STEPHEN  E  

SALEM,  NH 
CLAIRE,  MICHELE  RENA  

CARTHAGE,  TN 
CLARK,  MELISSA  WILDER  

KEOKEE,  VA 
CLARK,  RENEE  CATHERINE 

ROCHESTER  HILLS,  Ml 
CLAUSEN,  CHRISTOPH  K 

TUCSON,  AZ 
CLEMENT.  RICHARD  JOSEPH 

LAKE  CHARLES,  LA 
COCKRELL,  DELLA  FRANCES 

LAMESA,  TX 
COHEN,  ADRIAN  M  

SILVER  SPRING,  MD 
CONLEY,  DAVID  JOSEPH  

NORMAN,  OK 
COPELAND,  DEBORAH 

SWINNEY  

CHARLOTTE,  NC 
COPPEDGE,  GEORGETTE  E 

COVINA,  CA 
COX,  ALICIA 

TEMPE,  AZ 
CRAFT,  BRIDGETT  JANE  


06/19/2003 
06/19/2003 
06/19/2003 

06/19/2003 

06/19/2003 

06/19/2003 

06/19/2003 

06/19/2003 

06/19/2003 

06/19/2003 

06/19/2003 

06/19/2003 

06/19/2003 

06/19/2003 

06/19/2003 

06/19/2003 

06/19/2003 

06/19/2003 

06/19/2003 

06/19/2003 

06/19/2003 

06/19/2003 

06/19/2003 

06/19/2003 

06/19/2003 

06/19/2003 

06/19/2003 

06/19/2003 

06/19/2003 

06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
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Subject,  city,  state 

Effective 
date 

OXFORD,  AL 

CRANE,  KRISTIN  ALEX- 

ANDRA   

06/19/2003 

PHOENIX,  AZ 

CRIDDLE  NISSON.  DEEI^ 

MARIE 

06/19/2003 

DOWNEY,  ID 

CROUCH,  DONNA  L 

06/19/2003 

WASHINGTON,  DC 

CURTISS,  JAMES  RICHARD  .. 

06/19/2003 

MOBILE,  AL 

DAVIDSON,  DANIEL  GLEW 

06/19/2003 

MALVERN,  lA 

DAVIDSON,  SUSAN  M  

06/19/2003 

HOUMA,  LA 

DEGRAZIA,  JANETTE  ANN  .... 

06/19/2003 

POWAY,  CA 

DEROQUE,  JENNIFER  BETH 

06/19/2003 

WALNUT  CREEK,  CA 

DILLINGHAM,  DALE  EDWARD 

06/19/2003 

O'FALLON,  MO 

DOBBS,  COLLEEN  AGNES  .... 

06/19/2003 

DUNCANVILLE,  TX 

DUVERNE,  JEAN  M 

06/19/2003 

FT  MYERS,  FL 

ECHELBERGER,  MARY  A  

06/19/2003 

RICHMOND,  VA 

EDWARDS,  THOMAS  A  

06/19/2003 

FT  PIERCE,  FL 

ENGLISH,  LORRIE  ELIZA- 

BETH   

06/19/2003 

THORNTON,  CO 

ERICKSON,  BETH  M  

06/19/2003 

EDINA,  MN 

ESIGBONE,  FREEBORN  M 

.06/19r2003 

LEWISVILLE,  TX 

EVANS,  MARK  WILLIAM  

06/19/2003 

INDIANAPOLIS,  IN 

EZIUKWU,  CALLISTUS  M  

06/19/2003 

POWDER  SPRINGS,  GA 

FAPPIANO,  DEBORAH  D  

06/19/2003 

PORT  CHARLOTTE.  FL 

FELLS.  DEBORAH  JEAN  

06/19/2003 

PRATTVILLE,  AL 

FISHER,  GAIL  WELCH  

06/19/2003 

MORRIS,  CT 

FLEET,  RICHARD  CHRIS- 

TOPHER   

06/19/2003 

DAVIE,  FL 

FORD,  LANE  J  

06/19/2003 

VIRGINIA  BEACH,  VA 

FREEBURN,  AGNES  KATE 

06/19/2003 

TUCSON,  AZ 

FRIEND,  CHARLES  W 

06/19/2003 

PENNSAUKEN,  NJ 

GALLAGHER,  KEITH  J  

06/19/2003 

PHOENIX,  AZ 

GIPSON,  DAPHENEY  

06/19/2003 

DENVER,  CO 

GLADNEY,  SAMUEL 

LANGHORNE  

06/19/2003 

SAGINAW,  TX 

GOFORTH,  LAMONT  R  

06/19/2003 

PUEBLO,  CO 

GORDEN,  CHRISTINE  M  

06/19/2003 

STUARTS  DRAFT,  VA 

HACKBERT,  WILLIAM  JAMES 

06/19/2003 

SAN  DIEGO,  CA 

HALL,  LINDA  MAE  

06/19/2003 

LOS  ANGELES,  CA 

HANSEN,  KAREN  JEAN  

06/19/2003 

PEACE  VALLEY,  MO 

HANSHAW.  EARL  RAY  

06/19/2003 

Subject,  city,  state 

Effective 
date 

COCOA  BEACH,  FL 

HARPER,  JENNIFER  R  

06/19/2003 

WOODBURY,  NJ 

HARVEY,  BERTHA  BOWEN  ... 

06/19/2003 

NEW  BERN,  NC 

HASLAM,  CINDY  R 

06/19/2003 

JOHNSTON,  lA 

HASSELMAN,  BRIAN  T  

06/19/2003 

ST  MARY'S,  PA 

HAYNES,  CHRIS  E  

06/19/2003 

TUCSON,  AZ 

HAYS,  MARY  ELIZABETH 

06/19/2003 

DECATUR,  AL 

HEILBRUNN,  HOWARD  1  

06/19/2003 

SAN  DIEGO,  CA 

HERNANDEZ,  GRACIELA  DE 

LAGARZ 

06/19/2003 

CALEXICO,  CA 

HICKS,  RICKY 

06/19/2003 

HACIENDA  HGTS,  CA 

HILDENSTEIN,  ROBERT 

JOHN  ,. 

06/19/2003 

WOOD  RIVER,  IL 

HOPPE,  JACK  C  

06/19/2003 

EYOTA,  MN 

HOWELL,  ZENITH  Z    

06/1 9/2003 

LOMA  LINDA,  CA 

HUETT,  KATHERINE  ELIZA- 

BETH  

06/19/2003 

BIRMINGHAM,  AL 

HUNT,  LORRAINE  TANGELLA 

06/19/2003 

BOLIGEE,  AL 

ICO,  LELITA  ORIA  

06/19/2003 

REDLANDS,  CA 

JOBE,  JILL  ALLISON  JETER  .. 

06/19/2003 

LITTLE  ROCK,  AR 

JOHNSON,  MICHELLE  

06/19/2003 

SAN  BERNARDINO,  CA 

JOHNSON,  BRIAN  

06/19/2003 

PHOENIX,  AZ 

JONES,  MILES  JAMES  AL- 

FRED JR  

06/19/2003 

LEE'S  SUMMIT,  MO 

KARETA,  SUSAN  MARY  

06/19/2003 

WESTFIELD,  MA 

KENDALL  TONY  M  

06/19/2003 

HANOVER,  VA 

KENT,  ELIZABETH  

06/19/2003 

W  PALM  BEACH.  FL 

KIRDY,  ANGELA  

06/19/2003 

PORT  CHARLOTTE,  FL 

KOTSCH,  SIMONE  PAMELA  ... 

06/19/2003 

HUNTINGTON  BCH,  CA 

LAMPKIN,  MARILYN  

06/19/2003 

PINE  BLUFF,  AR 

LAUTENSCHLAGER.  ANDREA 

06/19/2003 

MESA,  AZ 

LEE,  DEBBIE  J 

06/19/2003 

SAHUARITA,  AZ 

LEISSOO,  VIRGINIA  M 

06/19/2003 

DENVER,  CO 

LEMIEUX,  DAVID  GERARO  .... 

06/19/2003 

TORRINGTON,  CT 

LEPKOWSKI,  PHYLLIS  R  

06/19/2003 

PHOENIX,  AZ 

LEWIS,  PAMELA  G 

06/1 9/2003 

PHOENIX,  AZ 

LOPEZ,  EDWARD  J  

06/19/2003 

SAN  DIEGO,  CA 

LUKE,  MARY  R  

06/19/2003 

WILLCOX,  AZ 

LUSMAN,  JULES  M  

06/19/2003 

LOS  ANGELES,  CA 

LYONS.  JULIE  LYNNE  

06/19/2003 

Subject,  city,  state 


HESPERIA,  CA 
MACIAK.  CYNTHIA  A  .,. 

ST  LOUIS,  MO 
MADDEN,  BERNADETTE  ANN 

HERRIN,  IL 
MAHAN,  RONALD  GENE  

MESA,  AZ 
MARASCO,  KAYE  L  ....; 

INDIANOLA.  lA 
MARTIN,  RUTHE  A  

PASCAGOULA,  MS 
MARTIN,  STEPHEN  WEEDE   .. 

SPRINGERVILLE,  AZ 
MARTIN,  VALERIE 

APTOS,  CA 
MAY,  WILLA  D  

LOUISA,  KY 
MEYER,  KELLY  ANN  

SANTA  BARBARA,  CA 
MILLER,  NANCY  J  

DELTA,  CO 
MILLWARD,  MONTY  LEE 

SLIGO,  PA 
MONROY,  LORRAINE  

PALM  DESERT,  CA 
MUHAMMAD,  LASONJI  T 

CHICAGO,  IL 
NGOMA,  ANGELA  ROBINSON 

YOUNGSTOWN,  OH 
NICHOLS,  LANA  CAROL 

LOUISVILLE,  KY 
NOLES,  ROBIN  CHERRY 

PINSON,  AL 
OAKES,  CECIL  EVERETT  JR 

SAN  RAFAEL,  CA 
PATTERSON,  KATRINA 

VERNICE 

NORFOLK,  VA 
PELAT,  GARY  MICHAEL 

MONTGOMERY,  AL 
PELZMAN,  DEBORAH  LOUISE 

DURANGO.  CO 
PEREZ,  CHRISTINE  

POMONA,  CA 
PERILLI,  DONNA  MARIE 

DRACUT,  MA 
PULOS,  GEORGE  THOMAS  ... 

SAN  FRANCISCO,  CA 
QUINONES,  MARY  E  

TUCSON,  AZ 
RABIDEAU,  MARTIN  SCOTT  .. 

ARVADA,  CO 
RAULSOME.  RUTH  ANN 

GROTON,  CT 
READ,  MATTHEW  J  

MESA,  AZ 
REYES,  ARISTEO 

SANTA  ANA,  CA 
REYNOLDS,  ADA  BARNES  .... 
.  HOUSTON,  TX 
RICE,  REBECCA  L  GURLEY    . 

HARTWELL,  GA 
RICHEY,  JAMES  CURTIS  

BESSEMER, AL 
RITTALL,  LAURA  JEAN  

BOOTHBAY,  ME 

ROBERTS,  LEA  ANN 

KNOXVILLE,  TN 

RODENBERG,  CHRISTINA  

PLANT  CITY,  FL 
RODRIGUEZ,  RAMON 

ROGELIO  

VALENCIA,  CA 
ROESNER,  EUZABETH  KAYE 


Effective 
date 


06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
-06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 

06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 

06/19/2003 
06/19/2003 
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Subject  city,  state 


FYFFE,  AL 

RUTLAND.  ANDREW 

ANAHEIM  HILLS,  CA 
SALEH,  SAEED 

ORCHARD  LAKE,  Ml 
SANDERS,  JULIANNE  L 

LOAMI,  IL 
SCHMIDT.  PETE  E  JR 

PITTSBURGH,  PA 
SCHNIPER.  WYNNE  CARO- 
LINE   

ODENVILLE,  AL 
SCHOOLER,  SUSAN  D  

SCOTTSDALE,  AZ 
SEXTON,  SARAH  JANEEN  

GALESBURG,  IL 
SHIH,  HSIEN  SHOU  

ARCADIA,  CA 
SHUMWAY.  JASON  PHILIP  .... 

MORGANTOWN,  KY 
SIMON,  JOLENE  ANNETTE  .... 

TABLE  ROCK,  NE 
SLOAN.  JENNIFER  J  

CAMERON,  MO 
SMITH,  VANCE  E   

LAKEWOOD,  CO 
SMITH,  VIRGINIA  A  

FT  MYERS,  FL 
SOMMERVILLE,  TERRI  RAE  .. 

KOUTS,  IN 
SPENCER,  SHEILA  R 

SMITHS  GROVE,  KY 
STETLER,  ROBERT  

GALAX,  VA 
STONE.  KRYSTAL  L 

MONTROSE,  CO 
STRICKLAND.  CINDY 

FONTAINE  

TALLADEGA,  AL 
TAYLOR,  KENNETH  EDWARD 

MONROVIA,  CA 
TAYLOR,  SHANNON  LYNN  .... 

NASHUA,  NH 
THOMPSON,  JERRY  E  SR  

PHILADELPHIA,  PA 
TIBBLES,  JAY  HAROLD  

FONTANA,  CA 
TRIPP,  JOAN  CHRISTINE  

OLATHE.  CO 
TURNAGE,  KATHY  J  

DUNN,  NC 
VALLEE,  CHERYL  DENICE 

NEW  MILFORD,  CT 
VARA,  JOY  B  

COLERAIN,  NC 
VINCENT,  PATRICK  

SANFORD,  FL 
VINCENT,  ALICE  F  

HATTIESBURG,  MS 
VINCI,  JUDITH  

SPOTSWOOD,  NJ 
WACTOR,  DONNA  L  

MONTCLAIR,  NJ 
WILKINSON,  LISA  MICHELE  .. 

PHOENIX,  AZ 
WILLIAMS,  BETTY  LOUISE 

CORTHAN  

RIVERDALE.  GA 
WISE,  APRIL  DIONNE  

BAY  MINETTE,  AL 
WOOD.  KIMBERLY  A  

PHOENIX.  AZ 
WORKMAN,  DAWN  R 


Effective 
date 


06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 

06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2009 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 

06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 

06/19/2003 
06/19/2003 
06/19/2003 
06/19/2003 


Subject,  city,  state 

Effective 
date 

LOUISVILLE,  KY 

WULFF,  SHAWNNA  JEAN  

06/19/2003 

PHOENIX,  AZ 

YAZZIE,  THOMASCITA  

06/19/2003 

CHINLE,  AZ 

YOUNG,  LANITA  ANN  

06/19/2003 

BIRMINGHAM,  AL 

ZUCHOWSKI,  EDWARD  MI- 

CHAEL   

06/19/2003 

OMAHA,  NE 

FEDERAL/STATE  EXCLUSION/ 

SUSPENSION 

BIRCH,  AARON 

06/19/2003 

LINCOLNWOOD,  IL 

LITTLEFIELD,  SUSAN  

06/19/2003 

CANOGA  PARK.  CA 

RASH,  WAYNE  CHARLES  

06/19/2003 

SAN  BERNARDINO.  CA 

FRAUD/KICKBACKS 


SHRUM,  DALE  G  ...... 

PALM  DESERT.  CA 


11/26/2002 


OWNED/CONTROLLED  BY  CONVICTED 
ENTITIES 


BARTOB  PHARMACY,  INC  

EDGEWATER,  NJ 
CENTRO  EQUIPOS  MEDICOS 

YAUCO,  PR 
CHIROPRACTIC  DIAGNOSTIC 

CARDIO  

MIAMI,  FL 
DIAGNOSTIC  CARDIOLINE  .... 

MIAMI,  FL 
DIAGNOSTIC  RESEARCH 

LABORATORI  

MIAMI,  FL 
EMERGENCY  MANAGEMENT, 

INC  

TUSCALOOSA,  AL 
EMERGENCY  PHYSICIANS,  P 

C 

TUSCALOOSA,  AL 
EMERGI-CARE  CLINIC.  PC  ... 

TUSCALOOSA,  AL 
FIRST  OPTION  DIAGNOSTIC 

CTR  

MIAMI,  FL 
FIRST  OPTION  MEDICAL 

CTR,  INC  

MIAMI,  FL 
JAMES  D  SPEER 

CORPUS  CHRISTI.  TX 
KRISTA  DISCOUNT  PHAR- 
MACY, INC  

MIAMI,  FL 
ROBINSON  INSTITUTE,  INC  .. 

NEW  YORK,  NY 
SOUTHERN  INTEGRATED 

MEDICAL  SV  

YAUCO.  PR 
SUNSHINE  CHIROPRACTIC 

CLINIC  

SAN  JOSE,  CA 
THE  HERBERT  ALDEN  PRO- 

FESSKDNAL  


06/19/2003 
06/19/2003 

06/19/2003 
06/19/2003 

06/19/2003 

06/19/2003 

06/19/2003 
06/19/2003 

06/19/2003 

06/19/2003 
06/19/2003 

06/19/2003 
06/19/2003 

06/19/2003 

06/19/2003 

• 

06/19/2003 


Subject,  city,  state 

Effective 
date 

FT  LAUDERDALE,  FL 

DEFAULT  ON  HEAL  LOAN 

BUAHIN,  KWAME  G  

05/07/2003 

SACRAMENTO,  CA 

Dated:  June  3,  2003. 
Katherine  B.  Petrowski, 

Director,  Exclusions  Staff,  Office  of  Inspector 

General. 

[PR  Doc.  0.3-14634  Filed  6-1Q-03:  8:45  am] 

BILUNO  CODE  41SO-04-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  the  Director,  National 
Institutes  of  Health,  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Advisory  Committee  to  the  Director, 
NIH. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Advisory  Committee 
to  the  Director,  NIH. 

Date:  June  30,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  Topics  proposed  for  discussion 
include  ongoing  and  new  committee  business 
and  scienliTic  presentations.  ' 

Place:  National  Institutes  of  Health, 
Building  31,  31  Center  Drive,  Bethesda,  MD 
20892. 

Contact  Person:  Shelly  Pollard,  ACD 
Coordinator,  Building  2,  National  Institutes 
of  Health,  Bethesda.  MD  20892.  301-496- 
0595. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

Information  is  also  available  on  the 
Institute's/Center's  home  page:  http:// 
www.nih.gov/about/director/acd.htm,  where 
an  agenda  and  any  additional  information  for 
the  meeting  will  be  posted  when  available. 
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Dated:  June  4,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[PR  Doc.  03-14656  Piled  6-10-03;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  pf  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
'  is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  National 
Cancer  Institute. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c){6),  title  5  U.S.C,  as  amended  for 
the  review,  discussion,  and  evaluation 
of  individual  intramural  programs  and 
projects  conducted  by  the  National 
Cancer  Institute,  including 
consideration  of  persoimel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  National  Cancer  Institute, 
Subcommittee  1 — Clinical  Sciences  and 
Epidemiology. 

Dote.July  15,  2003. 

Time:  8:30  a.m.  to  3:40  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Cancer  Institute,  9000 
Rockville  Pike,  Building  31,  C  Wing  6th 
Floor,  Conference  Room  10,  Betbesda,  MD 
20892. 

Contact  Person:  Abby  B  Sandler,  PhD, 
Scientific  Review  Administrator,  Institute 
Review  Office,  Office  of  the  Director, 
National  Cancer  Institute,  National  Institutes 
of  Health,  6116  Executive  Boulevard,  Room 
2114,  Rockville,  MD  20852,  (301)  496-7628. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  security  desk  upran  entering  the 
building. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 


Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Bilogy 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  June  3,  2003. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy.  ^ 

[PR  Doc.  03-14651  Filed  6-10-03:  8:45  am] 
BILUNG  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Nursing  Research; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Nursing  Research  Special  Emphasis  Panel, 
Review  of  Mentored  Research  Scientist 
Development  Awards. 

Dote.Junel7, 2003.      - 

Time:  4:15  p.m.  to  5  p.m. 
.Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Suites,  6711 
Democracy  Boulevard,  Bethesda,  MD  20817. 

Contact  Person:  Jeffrey  M  Chernak,  PhD, 
Scientific  Review  Administrator,  Office  of 
Review,  National  Institute  of  Nursing 
Research,  6701  Democracy  Plaza,  Suite  712, 
MSC  4870,  Bethesda,  MD  20817,  (301)  402- 
6959,  chemak@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.361,  Nursing  Resea^ch^ 
National  Institutes  of  Health,  HHS) 

Dated:  June  3,  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[PR  Doc.  03-14648  Filed  6-10-03;  8:45  am] 
BILLING  CODE  4144M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  t6  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552{c)(«),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose  • 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel.  Social  and 
Behavioral  Research  on  New  Biomedical 
Methods  for  HIV/STD  Prevention. 

Date:  June  30,  2003. 

Time:  8:30  a.m.  to  5  p.m.   .. 

Agenda:  To  review  and  evaluate  grant 
applications. 

-    Place:  Hyatt  Regency  Bethesda,  One        ^ 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Carla  T.  Walls,  PhD, 
Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health,  and  Human  Development,  9000 
Rockville  Pike,  MSC  7510,  6100  Building, 
Room  5e03,  Bethesda.  MD  20892,  (301)  496- 
1485. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research; 
93.865,.^Research  for  Mothers  and  Children; 
93.929,  Center  for  Medical  Rehabilitation 
Research;  93.209.  Contraception  and  Inferity 
Loan  Repayment  Program,  National  Institutes 
of  Health,  HHS) 
Dated:  June  3,  2003. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[PR  Doc.  03-14649  Filed  6-10-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  otthe 
Federal  Advisory  Committee  Act,  as 
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amende<i<(5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mame  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel,  R21  Application(s)  Review. 

Dale:  June  27.  2003. 

Time:  12  p.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  Wilco 
Building.  6000  Executive  Boulevard. 
Bethesda.  MD  20892.  (Telephone  Conference 
■  Call). 

Contact  Person:  Sathasiva  B.  Kandasamy. 
PhD,  .Scientific  Review  Administrator, 
Extramural  Project  Review  Branch.  Office  of 
Scientific  Affairs.  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  6000 
Executive  Blvd..  Suite  409,  Bethesda,  MD 
20892-7003,  (301)  443-2926, 
skandasa@mail.nib.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271.  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians:  93.272.  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273.  Alcohol  Research  Programs; 
9:1.891.  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  June  3,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

|FR  Doc.  03-14650  Filed  6-10-03;  8:45  am] 

BtLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 


confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  o/CommiMee:  Environment  Health 
Sciences  Review  Committee. 

Dofe.Iuly  17-18,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Nat.  Inst,  of  Environmental  Health 
Sciences,  Building  101.  Rodbell  Auditorium. 
Ill  T.W.  Alexander  Drive.  Research  Triangle 
Park.  NC  27709. 

Contact  Person:  Linda  K.  Bass.  PhD. 
Scientific  Review  Administrator.  Nat'l 
Institute  of  Environmental  Health  Sciences. 
PO  Box  12233.  MD  EC-24.  Research  Triangle 
Park.  NC  27709.  (919)  541-1307. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.115.  Biometry  and  Risk 
Estimation — Health  Risks  from 
Environmental  Exposures;  93.142.  NIEHS 
Hazardous  Waste  Worker  Health  and  Safety 
Training;  93.143.  NIEHS  Superfund 
Hazardous  Substances — Basic  Research  and 
Education;  93.894.  Resources  and  Manpower 
Development  in  the  Environmental  Health 
Sciences;  93.113.  Biological  Response  to 
Environmental  Health  Hazards;  93.114. 
Applied  Toxicological  Research  and  Testing. 
National  Institutes  of  Health.  HHS) 

Dated:  June  3.  2003. 

La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-14652  Filed  6-10-03;  8:45  am] 

BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meetings 

Piusuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as  ^ 
amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personed  privacy. 


Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  Review  of  RFA  ES-03-001: 
Breast  Cancer  and  the  Environmental 
Research  Centers. 

Dore:  July  23-25.2003. 

Time:  7  p.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Nat.  Inst,  of  Environmental  Health 
Sciences,  Building  101.  Rodbell  Auditorium, 
11 1  T.W.  Alexander  Drive,  Research  Triangle 
Park,  NC  27709. 

Contact  Person:  Janice  B.  Allen,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch.  Division  of  Extramural 
Research  and  Training,  Nat.  Institute  of 
Environmental  Health  Science,  PO  Box 
12233,  MD  EC-30/Room  31 70  B,  Research  . 
Triangle  Park,  NC  27709.  919/541-7556. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  Review  of  Mentored  Clinical 
Scientist  Development  Applications  (K08s). 

Date:  July  28,  2003.  , 

Time:  2:30  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS/National  Institutes  of  Health, 
Building  4401.  East  Campus.  79  T.W. 
Alexander  Drive,  Research  Triangle  Park,  NC 
27709  (Telephone  Conference  Call). 

Contact  Person:  Linda  K.  Bass,  PhD. 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Office  of  Program 
Operations,  Division  of  Extramural  Research 
and  Training.  Nat.  Institute  of  Environmental 
Health  Sciences,  PO  Box  12233,  MD  EC-30, 
Research  Triangle  Park.  NC  27709.  (919)  541- 
1307. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.115,  Biometry  and  Risk 
Estimation — Health  Risks  from 
Environmental  Exposures;  93.142.  NIEHS 
Hazardous  Waste  Worker  Health  and  Safety 
Training;  93.143,  NIEHS  Superfund 
Hazardous  Substances — Basic  Research  and 
Education;  93.894.  Resources  and  Manpower 
Development  in  the  Environmental  Health 
Sciences;  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing, 
National  Institutes  of  Health,  HHS) 

Dated:  June  3,  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

|FR  Doc.  03-14653  Filed  6-10-03;  8:45  am] 

BtLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
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is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of    '• 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Empliasis  Panel,  Research 
Grants. 

£tote.July2,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  to  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Rockville,  1 750 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Aftab  A  Ansari,  PhD, 
Health  Scientist  Administrator,  National 
Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  6701  Democracy  Plaza,  Suite 
800,  Bethesda,  MD  20892.  (301)  594^952. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research,  , 
National  Institutes  of  Health,  HHS) 
Dated:  June  3,  2003. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  03-14654  Filed  6-10-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel,  Temporal 
Bone  Hearing  and  Balance  Pathology 
Resource  Registry. 

Date:  July  10,  2003. 

Time:  8  a.m.  to  10  a.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institutes  of  Health,  6120 
Executive  Blvd.,  Rockville,  MD  20852. 

Contact  Person:  Ali  A.  Azadegan,  DVM, 
PhD,  Scientific  Review  Administrator, 
Scientific  Review  Branch,  Division  of 
Extramural  Research,  NIDCD,  NIH,  EPS- 
400C,  6120  Executive  Blvd  MSC  7180, 
Bethesda,  MD  20892-7180.  (301)  496-8683. 
azadegan@ni7j.gou. 

Name  of  Committee:  National  Institute  of 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel,  Small 
Grant  Program. 

Date:  July  16,  2003. 

Time:  8  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Stanley  C.  Oaks.  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  NIDCD,  NIH, 
Executive  Plaza  South,  Room  400C,  6120 
Executive  Blvd— MSC  7180,  Bethesda,  MD 
20892-7180.  301-496-8683.  soI4s@ni7i.gov. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel,  Health 
Communication  Research:  Improved 
Strategies. 

Dqterjuly  17,  2003. 

Time:  8  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Ali  A.  Azadegan,  DVM, 
PhD,  Scientific  Review  Administrator, 
Scientific  Review  Branch,  Division  of 
Extramural  Research.  NIDCD.  NIH.  EPS- 
400C.  6120  Executive  Blvd  MSC  7180. 
Bethesda,  MD  20892-7180.  (301)  496-8683. 
azadegan@nih  .gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 
Dated:  June  4,  2003. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-14658  Filed  6-10-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which    . 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorde:$  and  Stroke  Special 
Emphasis  Panel  NeuroOncology  Center. 

Z>ate.June  15-16,  2003. 

Time:  7  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Sheraton  International  Hotel — BWI, 
7032  Elm  Road,  Baltimore.  MD  21240. 

Contact  Person:  W.  Ernest  Lyons,  PhD. 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  NINDS/NIH/DHHS. 
Neuroscience  Center.  60Cfl  Executive  Blvd., 
Suite  3208.  MSC  9529.  Bethesda,  MD  20892- 
9529,  301^96-4056. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  June  4.  2003: 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-14659  Filed  6-10-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Ck>sed  Meetings 

Ptirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
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is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel.  Aging  Heart 
and  Stem  Cells. 

Date:  luly  7-8.  2003. 

Time:  6  p.m.  to  5  p.m. 

Agencla:To  review  and  evaluate  grant 
applications. 

Place:  The  Westin  at  Times  Square.  270 
West  43rd  Street,  New  York.  NY  10036. 

Contact  Person:  James  P.  Harwood.  PhD. 
Deputy  Chief.  ScientiTic  Review  Office. 
Gateway  Building  2C212,  7201  Wisconsin 
Avenue.  Bethesda.  MD  20814.  (301)  496- 
9666.  harwoodjmail.nih.gov. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel.  Aging  Brain 
Study. 

Date:  July  7-8,  2003. 

Time:  7  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce:  Courtyard  Marriott,  866  Third 
Avenue.  New  York,  NY  10022. 

Contact  Person:  William  Cruce,  PhD, 
Scientific  Review  Administrator.  National 
Institute  on  Aging,  National  Institutes  of 
Health,  Scientific  Review  Office,  Gateway 
Building  2C212,  7201  Wisconsin  Avenue. 
Bethesa.  MD  20892.  301-402-7704 
CTucew®nia. nih.gov. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel.  Brain 
Diseases  of  Aging. 

Date:  July  8-9,  2003. 

Time:  7  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hotel  Drisco,  2901  Pacific  Avenue, 
San  Francisco,  CA  94115. 

Contact  Person:  Louise  L.  Hsu,  PhD,  The 
Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda,  MD  20892. 
(301)496-7705. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  A  Consortium 
to  Study  the  Genetics  of  Longevity. 

Date:  July  22-23.  2003. 

Time:  7  p.m.  to  8  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyace;  Sir  Francis  Drake  Hotel,  450  Powell 
Street.  San  Francisco,  CA  94102. 

Contact  Person:  Alicja  L.  Markowska,  PhD, 
DSC,  Scientific  Review  Office,  Scientific 
Review  Office,  National  Institute  on  Aging. 
Gateway  Building.  Suite  2C212.  7201 
Wisconsin  Avenuo.  Bethesda.  MD  20814. 
301-402-7703.  oiarfcoivsa@nJa.nj7i.gov. 


Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Molecular 
Biology  of  Aging. 

Date:  August  6,  2003. 

Time:  10  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institute  on  Aging. 
Gateway  Building,  7201  Wisconsin  Ave. 
2C212.  "Bethesda,  MD  20814.  (Telephone 
conference  call.) 

Contact  Person:  James  P.  Harwood,  PhD, 
Deputy  Chief,  Scientific  Review  Office, 
Gateway  Building  2C212,  7201  Wisconsin 
Avenue,  Bethesda,  MD  20814.  (301)  496-966. 
ham-oodj@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
program  No.s  93.866.  Aging  Research. 
National  In.stitutes  of  Health,  HHS) 

Dated:  June  5,  2003. 
La  Verne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-14660  Filed  6-10-03;  8:45  am) 
8IUJNO  COM  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diatwtes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel:  Potential  Study  on 
Chronic  Renal  Insufficiency  in  Children. 

Date:  July  7,  2003. 

Time:  5:30  PM  to  10  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Suites,  6711 
Democracy  Boulevard,  Bethesda,  MD  20817. 

Contact  Person:  Maria  E.  Davila-Bloom, 
PhD,  Scientific  Review  Administrator, 
Review  Branch,  DEA.  NIDDK,  Room  758. 
6707  Democracy  Boulevard,  National 
Institutes  of  Health.  Bethesda.  MD  20892. 
(301)  594-7637,  davila- 
bloommOextra.niddk.  nih  .gov. 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93^47,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes' 
of  Health,  HHS) 

Dated:  June  5,  2003. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-14661  Filed  6-10-03;  8:45  am) 
BHJJNG  COOE  4140-01-^-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutes  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel.  Research 
Grants. 

Z>a(e.- June  25,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Rockville,  1750 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Aftab  A.  Ansari,  PhD, 
Scientific  Review  Administrator,  National 
Institute  of  Arthritis  and  Musculoskelrtal  and 
Skin  Diseases,  6701  Democracy  Plaza, 
Bethesda,  MD  20892,  (301)  594-4952. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis. 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  June  5.  2003. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-14729  Filed  6-10-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Arthritis  and 
Muscuk>skeletai  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
i^  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the  ' 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel.  Review  of 
Program  Project  Grants. 

Dote;  June  11.  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place;  Bethesda,  Bethesda  Marriott  Suites 
Hotel,  6711  Democracy  Boulevard,  Bethesda, 
MD  20817. 

Contact  Person:  Aftab  A  Ansari,  PhD, 
Health  Scientist  Administrator,  National 
Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  6701  Democracy  Pla2»,  Suite 
800,  Bethesda,  MD  20892,  (301)  594-4952. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.,  93.846.  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  June  5,  2003. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-14730  Filed  6-10-03;  8:45  am] 

8ILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  appendix  2],  notice 


is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  552b(c)(4)  and 
552b(c)(6),  Title  5  U.S.C.  as  amended. 
The  grant  applications  and/or  contract 
proposals  and  the  discussions  could 
disclose  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  grant  applications  and/or  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  ujiwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Dental  Craniofacial  Research  Special 
Emphasis  Panel  3-69,  Review  of  ROls. 

Date.  July  15,  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Woce.  National  Institutes  of  Health, 
Natcher^uilding,  45  Center  Drive,  Bethesda, 
MD  20892  (Telephone  Conference  Call). 

Contact  Person:  H.  George  Hausch,  PhD, 
Acting  Director,  4500  Center  Drive,  Natche^ 
Building,  Rm.  4AN44F,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  Craniofacial  Research  Special 
Emphasis  Panel  03-59,  Review  of  ROls. 

Dafe.luly  17,  2003. 

Time:  12  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive,  Bethesda, 
MD  20892  (Telephone  Conference  Call). 

Contact  Person:  H.  George  Hausch,  PhD, 
Acting  Director,  4500  Center  Drive,  Natcher 
Building,  Rm,  4AN44F,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  Craniofacial  Research  Special 
Emphasis  Panel  03-64,  Review  of  R44s. 

Date.July  18,  2003.. 

Time:  1 1  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive,  Bethesda, 
MD  20892  (Telephone  Conference  Call). 

Contact  Person:  Philip  Washko,  PhD,  DMD, 
Scientific  Review  Administrator,  45  Center 
Drive,  Natcher  Building.  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  Craniofacial  Research  Special 
Emphasis  Panel  03-68,  Review  of  R44s. 

Date:  July  23,  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive,  Bethesda, 
MD  20892  (Telephone  Conference  Call). 

Contact  Person:  Philip  Washko,  PhD,  DMD, 
Scientific  Review"^  Administrator,  45  Center 
Drive,  Natcher  Building,  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  (301)  594-2372. 


Name  of  Committee:  National  Institute  of 
Dental  Craniofacial  Research  Special 
Emphasis  Panel  03-66,  Review  of  R44s. 

Date:  July  24,  2003. 

Time:  11  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce;  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive,  Bethesda, 
MD  20892  (Telephone  Conference  Call). 

Contact  Person:  Philip  Washko,  PhD,  DMD. 
Scientific  Review  Administrator,  45  Center 
Drive,  Natcher  Building,  Rm.  4AN44F. 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  (301)  594-2372. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health,  HHS) 

Dated:  June  5,  2003.  , 

LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-14731  Filed  6-10-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
■  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
iDiseases  Special  Emphasis  Panel,  Review  of 
Research  Project  Grants. 

Date:  July  7.  2003. 

Time:  12  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

pyace;  National  Institutes  of  Health,  One 
Democracy  Plaza,  6701  Democracy 
Boulevard,  Bethesda,  MD  20892  (Telephone 
Conference  Call). 

Contact  Person:  Aftab  A.  Ansari,  PhD. 
Scientific  Review  Administrator,  National 
Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  6701  Democracy  Plaza,    - 
Bethesda,  MD  20892.  (301)  594-4952. 
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(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis. 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  fune  5,  2003. 
La  Verne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-14732  Filed  6-10-03:  8:45  am] 
BILLING  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arttiritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel,  Review  of 
Research  Program  Projects. 

Dote:  July  1.2003.  , 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Rockville  Pike,  Double  Tree  Hotel. 
1750  Rockville  Pike,  Rockville.  MD  20852. 

Contact  Person:  Aftab  A.  Ansari.  PhD., 
Health  Scientist  Administrator,  National 
Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  6701  Democracy  Plaza,  Suite 
800.  Bethesda,  MD  20892,  (301)  594-4952. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health.  HHS) 

Dated:  June  5,  2003. 

i^Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-14733  Filed  6-10-03;  8.45  am] 

BILLING  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Center  for  Scientific 
Review  Special  Emphasis  Panel,  June 
10,  2003.  12  p.m.  to  June  10,  2003,  2 
p.m.,  National  Institutes  of  Health,  One 
Democracy  Plaza,  6701  Democracy 
Boulevard,  Bethesda,  MD  20892  which 
was  published  in  the  Federal  Register 
on  May  27,  2003,  68  FR  28833-28834. 

The  meeting  will  be  held  at  the 
National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20882. 
The  date  and  time  remain  the  same.  The 
meeting  is  closed  to  the  public. 

Dated:  June  4,  2003. 
LaVeme  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-14655  Filed  6-10-03:  8:45  am] 
BILUNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Brain  Disorders  and 
Clinical  Neuroscience  6,  June  12,  2003, 
3:30  a.m.  to  June  13.  2003,  5  p.m. 
Governor's  House  Hotel,  1615  Rhode 
Island  Avenue,  NW.,  Washington.  DC^ 
20036  which  was  published  in  the 
Federal  Register  on  May  30,  2003,  68 
FR  32534-32537. 

The  starting  time  of  the  meeting  has 
been  changed  to  8:30  a.m.  on  June  12, 
2003.  The  meeting  dates  and  location 
remain  the  same.  The  meeting  is  closed 
to  the  public. 

Dated:  June  4,  2003. 
LaVeme  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-14657  Filed  6-10-03;  8:45  am] 
BILLINO  COM  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 


amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Member 
Reviews  in  Substance  Abuse  and  Addiction. 

Dafe:  June  11,  2003. 

Time:  3  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesdia,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Mary  Sue  Krause,  MED, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3182, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
0902,  krausem@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  BM-1 
Regular  Mix  Minus  TB. 

Z>a/e.  June  12-13,2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.,  Bethesda,  MD  20814. 

Contact  Person:  Timothy  J.  Henry,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  room  3196. 
MSC  7808,  Bethesda,  MD  20892,  (301j  435- 
1147. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Molecular,  Cellular 
and  Developmental  Neuroscience  Integrated 
Review  Croup,  Molecular,  Cellular  and 
Developmental  Neurosciences  4. 

Date.  June  12-13,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel,  2430  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20037. 

Contact  Person:  Peter  B.  Guthrie.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4142 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1239,  guthriep@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
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limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Immunological 
Sciences  Integrated  Review  Group,  Allergy, 
and  Immunology  Study  Section. 

Date:  June  19-20,  2003. 

Time:  8  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle  Hotel,  One 
Washington  Circle,  Washington,  DC  20037. 

Contact  Person:  Samuel  C.  Edwards,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4200, 
MSC  7812,  Bethesda,  MD  20892,  (301)  435- 
1152,  edwardss@csr.nih  .gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRG-1 
F05(2)  L  Fellowships:  Cell  and  Development. 

Date:  June  19-20,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

•  Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  Gregory  Hotel,  2033  M  Street, 
NW.,  Washington,  DC  20036. 

Contact  Person:  Richard  D.  Rodewald, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5142, 
MSC  7840,  Bethesda,  MD  20892,  (301)  435- 
1024,  rodewalr@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle.  '^ 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis,  Panel, 
Immunology  Fellowship  Study  Section. 

Date:  June  20,  2003. 
,  Time:  8:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.,  Bethesda,  MD  208i4. 

Contact  Person:  Betty  Hayden,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4206, 
MSC  7812,  Bethesda,  MD  20892,  (301)  435- 
1223,  haydenb@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle; 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Axon 
Guidance. 

Date:  June  20,  2003. 

Time:  10:15  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Washington  Terrace  Hotel,  1515 
Rhode  Island  Ave.  NW.,  Washington,  DC 
20005. 

Contact  Person:  Joanne  T.  Fujii,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5218, 
Bethesda,  MD  20892,  (301)  435-1178, 
fujiij@drg.nih  .gov. 


This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Tuberculosis  SEP. 

Date:  June  23,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Residence  Inn  Bethesda,  7335 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Timothy  J.  Henry,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3196, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1147.    ■ 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:,CenieT  for  Scientific 
Review  Special  Emphasis  Panel,  Neuro-SEP. 

Date;  June  23,  2003. 

Time:  5  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Fairmont  Washington,  DC.  2401 
M  Street,  NW.,  Washington,  DC  20037. 

Contact  Person:  Michael  A.  Lang,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5210, 
MSC  7850,  Bethesda,  MD  20892.  (301)  435- 
1265. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Biochemical  Sciences 
Integrated  Review  Group,  Physiological 
Chemistry  Study  Section. 

Date.  June  26-27,  2003. 

Time:  8  a.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Washington  Embassy  Row, 
2015  Massachusetts  Ave.,  NW.,  Washington. 
DC  50036. 

Contact  Person:  Richard  Panniers,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  institutes  of 
Health,  6701  Rockledge  Drive,  Room  5148, 
MSC  7842,  Bethesda,  MD  20892.  (301)  435- 
1741. 

Name  of  Committee:  Musculoskeletal  and 
Dental  Sciences  Integrated  Review  Group, 
Geriatrics  and  Rehabilitation  Medicine. 

Date:  June  26-27,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle  Hotel,  One 
Washington  Circle,  Washington,  DC  20037. 

Contact  Person:  ]o  Pelham,  BA,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review.  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Room  4102,  MSC  7814, 
Bethesda,  MD  20892,  (301)  435-1786. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl  SSS  8 
(10):  Small  Business:  Bioengineering  and 
Physiology. 


Date:  June  26-27,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave..  Bethesda.  MD  20814. 

Contact  Person:  Paul  Parakkal,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5122, 
MSC  7854.  Bethesda,  MD  20892,  (301)  435- 
1176,  parakkap@csT.nih.gov. 

Name  of  Committee:  Cardiovascular 
Sciences  Integrated  Review  Group. 
Cardiovascular  Studv  Section. 

Dote;  June  26-27.  2003. 

Time:  8  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave..  Bethesda.  MD  20814. 

Contact  Person: GorAon  L.  Johnson.  PhD, 
Scientific  Review  Administrator.  Center  for 
,  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4136,    • 
MSC  7802.  Bethesda.  MD  20892.  (301)  435- 
1212.  johnson^&csr. nih.gov. 

Name  of  Committee:  Immunological 
Sciences  Integrated  Review  Group. 
Immunological  Sciences  Studv  Section. 

Date:  June  26-27,  2003. 

Time:  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Governor's  House  Hotel,  1615  Rhode 
Island  Avenue,  NW.,  Washington.  DC  20036. 

Contact  Person:  Samuel  C.  Edwards.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4200, 
MSC  7812,  Bethesda,  MD  20892.  (301)  435- 
1152,  edwardss@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Pan^l.  ZRGl 
SSS2(10B)  Proteomics,  Protein  Expression, 
and  Protein  Therapeutics. 

Date:  June  26-27.  2003. 

Time:  8:30  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Che\'y  Chase,  MD  20815. 

Contact  Person:  Prabha  L.  Atreya.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5156. 
MSC  7842.  Bethesda,  MD  20892,  (301)  435- 
8367,  atreyap@csr.nih.gov. 

Mjme  o/ Committee;  Integrative, 
Functional  and  Cognitive  Neuroscience 
Integrated  Review  Group,  Integrative, 
Functional  and  Cognitive  Neuroscience  8. 

Date:  June  26-27,  2003. 

Time:  8:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  HoHday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave..  Bethesda,  MD  20814. 

Contact  Person:  Bernard  F.  Driscoll.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5158. 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1242. 

Name  of  Committee:  Social  Sciences, 
Nursing,  Epidemiology  and  Methods 
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Integrated  Review  Group.  Epidemiology  and 
Disease  Control  Subcommittee  2. 

Dale:  June  26-27.  2003. 

Time:  8:30  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Cha.se.  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Denise  Wiesch.  PhD, 
Scientiflc  Review  Administrator.  Center  for 
ScientiTic  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  3150, 
MSC  7770,  Bethesda.  MD  20892.  (301)  435- 
0684. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Skeletal 
Muscle  Biology. 

Date:  June  26-27,  2003. 

Time:  8:30  a.m.  to  3  p.m. 

Agenda:To  review  and  evaluate  grant 
applications. 

Place:  Jurys  Doyle  Hotel  Group,  1500  New 
Hamp^ire  Avenue,  NW.,  Washington,  DC 
2003(r 

Contact  Person:  Paul  D.  Wagner,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientiric  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4108, 
MSC  7814,  Bethesda,  MD  20892.  (301)  435- 
6809,  wagnerp@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Chemistry/ 
Biophysics  SBIR/STTR  Panel. 

Date:  June  26-27.  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda.  MD  20814. 

Contact  Person:  Vonda  K,  Smith,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4172, 
MSC  7806.  Bethesda,  MD  20892,  (301)  435- 
1789,  smithvo@csrnih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Psychosocial  Risk  and  Disease  Prevention. 

Date:  ]une  26-27.  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce;  Churchill  Hotel,  1914  Connecticut 
Avenue,  NW..  Washington".  DC  20009. 

Contact  Person:  Deborah  L.  Young-Hyman. 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4188, 
MSC  7808,  Bethesda,  MD  20892.  (301)  451- 
8008,  younghyd@csr.nih.gov. 

Name  of  Committee:  Biobehavioral  and 
Behavioral  Process  Initial  Review  Group, 
Biobehavioral  and  Behavioral  Processes  6. 

Date:  June  26-27,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radission  Barcello.  2121  P  Street, 
NW..  Washington,  IX:  20037. 

Contact  Person:  Karen  Sirocco,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  3176. 
MSC  7848.  Bethesda.  MD  20892.  (301)  435- 
0676,  sirccok^srjiih.gov. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Biodefense 
SEP  ZRGl  BMl-02. 

Date:  June  26-27.  2003. 

Time:  8:30  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact  Person:  Timothy  J.  Henry.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3196, 
MSC  7008,  Bethesda.  MD  20892,  (301)  435- 
1147. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Diagnosis 
and  Treatment  of  Cancer. 

Date:  June  26-27.  2003. 

Time:  8:30  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Sami  A.  Mayyasi,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4198. 
MSC  7812,  Bethesda.  MD  20892.  (301)  435- 
2681,  mayyasis@csr.nih.gov. 

Name  of  Committee:  Social  Sciences, 
Nursing,  Epidemiology  and  Methods 
Integrated  Review  Group,  Social  Sciences, 
Nursing.  Epidemiology  and  Methods  3, 

Date:  June  26-27,  2003. 

Time:  9  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda.  8120 
Wisconsin  Ave.,  8120  Wisconsin  Ave., 
Bethesda.  MD  20814. 

Contact  Person:  Robert  Weller,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3160. 
MSC  7770,  Bethesda,  MD  20892,  (.301)  435- 
0694. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  SSSX 
lOB:  Small  Business:  Electromagnetics. 

Date:  June  26.  2003. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Lee  Rosen,  PhD.  Scientific 
Review  Administrator.  Center  for  Scientific 
Review,  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Room  5116,  MSC  7854. 
Bethesda,  MD  20892,  (301)  435-1171. 
rosenl@csr.  nig.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl 
CVB(02)M:Salt-Induced  Hypertension. 

Date:  June  26.  2003. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Russell  T.  Dowell,  PhD. 
Scientific  Review,  Administrator,  Center  for 


Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Dr..  Rm  4128,  MSC 
7814,  Bethesda.  MD  20892.  (301)  435-1850, 
dowellr@csr.nigh.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Small 
Business:  Skeletal  Muscle. 

Date:  June  26.  2003. 

Time:  5  p.m.  to  6:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Jurys  Doyle  Hotel  Group,  1500  New 
Hampshire  Avenue,  NW.,  Washington.  DC 
20036. 

Contact  Person:  Paul  D.  Wagner,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4108, 
MSC  7814,  Bethesda,  MD  20892,  (301)  435- 
6809.  wagnerp@csr.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine; 
93.333.  Clinical  Research,  93.306,  93.333, 
93.337,  93.393-93.396.  93.837-93.844, 
93.846-93.878.  93.892,  93.893.  National 
Institutes  of  Health,  HHS) 

Dated:  June  4,  2003. 
La  Verne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-14662  Filed  6-10-03;  8:45  am] 

BILUNG  COOe  4140-01-P-M 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Office  of  the  Secretary 

Human  Resource  Management  System 
Senior  Review  Advisory  Committee 

AGENCY:  Department  of  Homeland 

Security,  DHS. 

ACTION:  Notice  of  committee 

establishment. 

summary:  Under  the  Federal  Advisory 
Committee  Act,  the  Secretary  of 
Homeland  Security  is  establishing  the 
Human  Resource  Management  System 
Senior  Review  Advisory  Committee. 

Purpose  and  Objective:  The 
Committee  is  charged  with  reviewing 
the  work  of  the  DHS/OPM  Human 
Resource  System  Design  Team  and 
providing  options  to  the  Secretary  of 
DHS  and  the  Director  of  OPM  for  their 
consideration  in  establishing  the  new 
Human  Resources  Management  System 
provided  for  in  section  841  of  the 
Homeland  Seciuity  Act. 

Balanced  Membership  Plans:  The 
Committee  consists  of  senior  leadership 
from  DHS,  OPM  and  DHS*  major 
unions,  as  well  as  individuals  with 
particular  expertise,  knowledge  and 
experience  in  human  resources. 

Uuration:  The  Committee  will  exist 
for  2  years  from  the  date  of  the  Charter, 
imless  earlier  renewed  or  terminated. 


Federal  Register / Vol.  68,  No.  112 /Wednesday,  June  11,  2003 /Notices 


34995 


Responsible  DHS  Official:  The  Chief 
Human  Capital  Officer,  Department  of 
Homeland  Security,  Washington.  DC 
20528.  Phone  number:  (202)  786-0061. 

Dated:  June  5,  2003. 
Ronald  J.  fames. 
Chief  Human  Capital  Officer. 
|FR  Doc.  03-14781  Filed  6-10-03;  8:45  am] 
BILUNG  COOE  4410-10-P 


DEPARTMENT  OF  HOMEUVND 
SECURITY 

Bureau  of  Citizenship  and  Immigration 
Services 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  30-day  notice  of  information 
collection  under  review:  Affidavit  of 
Support  under  Section  213A  of  the  Act, 
Contract  Between  Sponsor  and 
Household  Member,  EZ  Affidavit  of 
Support  under  Sec.  213  of  the  Act,  and 
Intending  Immigrant's  Affidavit  of 
Support  Exemption;  Forms  1-864, 1- 
864A,  I-864EZ  and  I-864W. 

The  Department  of  Homeland 
Security  (DHS),  Bureau  of  Citizenship 
and  Immigration  Services  (BCIS)  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  The  information  collection  was 
previously  published  in  the  Federal 
Register  on  February  10,  2003,  at  68  FR 
6773,  allowing  for  a  60-day  public 
comment  period.  No  comments  were 
received  by  the  DHS  on  the  proposed 
extension  of  this  information  collection. 

The  piu-pose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  July  11,  2003. 
This  process  is  conducted  in  accordeuice 
with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  725— 17th  Street,  NW.,  Room 
10235,  Washington,  DC  20503;  Attn: 
Department  of  Justice  Desk  Officer. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 


for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utilit)',  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Revision  of  a  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Affidavit  of  Support  under  Section 
213 A  of  the  Act.  Contract  Between 
Sponsor  and  Household  Member,  EZ 
Affidavit  of  Support  under  Section  213 
of  the  Act,  and  Intending  Immigrant's 
Affidavit  of  Support  Exemption. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Homeland  Security 
sponsoring  the  collection:  Forms  1-864, 
Form  I-864A,  I-864EZ,  and  I-864W. 
Bureau  of  Citizenship  and  Immigration 
Services. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  The  form  are  mandated  by 
law  for  a  petitioning  relative  to  submit 
an  affidavit  on  their  relative's  behalf. 
The  executed  form  creates  a  contract 
between  the  sponsor  and  any  entity  that 
provides  means-tested  benefits. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  439,500  principal  1-864 
responses  at  6  hours  per  response; 
215,800  I-864A  responses  at  1.75  hoiu-s 
per  response;  100,000  I-864EZ 
responses  at  2.5  hours  per  response,  and 
1,000  1-864 W  responses  at  1  hour  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  3,265,650  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 


Richard  A.  Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  U.S.  Department  of 
Homeland  Security,  Room  4034,  425  I 
Street,  NW.,  Washington.  DC  20536. 
Additionally,  comments  and/or 
suggestions  regarding  the  item(s) 
contailied  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time  may  also 
be  directed  to  Mr.  Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Lewis  Oleinick,  Clearance 
Officer,  United  States  Department  of 
Homeland  Security,  1800  G  Street.  NW- 
10th  Floor,  Washington.  DC  20530. 

Dated:  June  5,  2003. 

Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Bureau  of  Immigration 
and  Customs  Enforcement. 

(FR  Doc.  03-14629  Filed  6-10-03:  8:45  am] 

BILLING  COO€  4410-1(>-M 


DEPARTMENT  OF  HOMEUVND     ' 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

Agency  Information  Collection 
Activities:  Application  for  Extension  of 
Bond  for  Temporary  Importation 

AGENCY:  Bureau  of  Customs  and  Border 
Protection,  Department  of  Homeland 
Security. 

ACTION:  Proposed  collection;  comments 
requested. 

SUMMARY:  The  Bureau  of  Customs  and 
Border  Protection  (CBP)  of  the 
Department  of  Homeland  Security'  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995: 
Application  for  Extension  of  Bond  for 
Temporary  Importation.  This  is  a 
proposed  extension  of  an  information 
collection  that  was  previously 
approved.  CBP  is  proposing  that  this 
information  collection  be  extended     - 
without  a  change  to  the  burden  hours. 
This  document  is  published  to  obtain 
comments  form  the  public  and  affected 
agencies.  This  proposed  information 
collection  was  previously  published  in 
the  Federal  Register  (68  FR  5696)  on 
February  4,  2003,  allowing  for  a  60-day 
comment  period.  This  notice  allows  for 
an  additional  30  days  for  public 
comments.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

DATES:  Written  comments  should  be 
received  on  or  before  July  11,  2003. 
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AOORESSes:  Written  comments  and/or 
suggestions  regarding  the  items 
contained  in  this  notice,  especially  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Offlce  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of-* 
Treasury  Desk  Officer,  Washington,  DC 
20503.  Additionally  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Customs  and  Border 
Protection  (CEP)  encourages  the  general 
public  and  affected  Federal  agencies  to 
submit  written  comments  and 
suggestions  on  proposed  and/or 
continuing  information  collection 
requests  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
Your  comments  should  address  one  of 
the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  Proper  performance  of  the 
functions  of  the  agency /component, 
including  whether  the  information  will 

.have  practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  The  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Title:  Application  for  Extension  of 
Bond  for  Temporary  Importation.  '  * 

OMB  Number:  1651-0015. 

Form  Number  Customs  Form — 3173. 
\        Abstract:  Imported  merchandise 
which  is  to  remain  in  the  Bureau  of 
Customs  and  Border  Protection  territory 
for  1-year  or  less  without  duty  payment 
is  entered  as  a  temporary  importation. 
The  importer  may  apply  for  an 
extension  of  this  period  on  Customs 
Form— 3173. 

Current  Actions:  This  submission  is 
being  submitted  to  extend  the  expiration 
date. 

Type  of  Review:  Extension  (without 
change). 

Estimated  Number  of  Respondents: 
1,200. 

Estimated  Time  Per  Respondent:  14 
minutes. 

Estimated  Total  Annqal  Burden 
Hours:  348. 


Estimated  Total  Annualized  Cost  on 
the  Public:  $5,568. 

If  additional  information  is  required 
contact:  Tracey  Denning,  Bureau  of 
Customs  and  Border  Protection,  1300 
Pennsylvania  Avenue  NW.,  Room  3.2.C, 
Washington,  DC  20229,  at  202-927- 
1429. 

Dated:  )une  3.  2003. 

Tracey  Denning, 

Agency  Clearance  Officer.  Information  ' 
Services  Branch. 

[FR  Doc.  03-14689  Filed  6-10-03:  8:45  am] 

MLUNOCOM  4«20-<n-P  ^- 


DEPARTIieNT  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

Agency  Information  Collection 
Activities:  Application  and  Approval  to 
Manipulate,  Examine,  Sample  or 
Transfer  Goods 

agency:  Bureau  of  Customs  and  Border 

Protection.  Department  of  Homeland 

Security. 

action:  Proposed  collection;  comments 

requested. 

summary:  The  Bureau  of  Customs  and 
Border  Protection  (CBP)  of  the 
Department  of  Homeland  Security  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995: 
Application  and  Approval  to 
Manipulate,  Examine,  Sample  or 
Transfer  Goods.  This  is  a  proposed 
extension  of  an  information  collection 
that  was  previously  approved.  CBP  is 
proposing  that  this  information 
collection  be  extended  with  a  change  to 
the  burden  hours.  This  document  is 
published  to  obtain  comments  form  the 
public  and  affe<:ted  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  (68  FR  5697-5698)  on  Februarj- 
4,  2003,  allowing  for  a  60-day  comment 
period.  This  notice  allows  for  an 
additional  30  days  for  public  comments. 
This  process  is  conducted  in  accordance 
with  5CFR  1320.10. 
DATES:  Written  comments  should  be 
received  on  or  before  July  11.  2003. 
ADDRESSES:  Written  comments  and/or 
suggestions  regarding  the  items 
contained  in  this  notice,  especially  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of 


Treasury  Desk  Officer,  Washington.  DC 
20503.  Additionally  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Customs  and  Border 
Protection  (CBP)  encourages  the  general 
public  and  affected  Federal  agencies  to 
submit  written  comments  and 
suggestions  on  proposed  and/or 
continuing  information  collection 
requests  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
Your  comments  should  address  one  of 
the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  inforniation  is  necessary 
for  the  Proper  performance  of  the 
functions  of  the  agency /component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  The  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Title:  Application  &  Approval  to 
Manipulate,  Examine,  Sample,  or 
Transfer  Goods. 

OMB  Number:  1651-0006. 

Form  Number:  Form-3499. 

Abstract:  CBP  Forra-3499  is  prepared 
by  importers  or  consignees  as  an 
application  to  request  examination, 
sampling,  or  transfer  of  merchandise 
under  CBP  supervision.  This  form  is 
also  an  application  for  the  manipulation 
of  merchandise  in  a  bonded  warehouse 
and  abandonment  or  destruction  of 
merchandise. 

Current  Actions:  This  submission  is 
being  submitted  to  extend  the  expiration 
date,  with  a  change  to  the  expiration 
date. 

Type  of  Review:  Extension  (with 
change). 

Estimated  Number  of  Respondents: 
151.140. 

Estimated  Time  Per  Respondent:  6 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  15.114. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $302,280. 

If  additional  information  is  required 
contact:  Tracey  Denning,  Bureau  of 
Customs  and  Border  Protection,  1300 
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Pennsylvania  Avenue.  NW.,  Room 
3.2.C,  Washington,  DC  20229,  at  202- 
927-1429. 

Dated:  June  3.  2003. 
Tracey  Denning, 

Agency  Clearance  Officer,  Information 

Services  Branch. 

(FR  Doc.  03-14690  Filed  6-10-03;  8:45  am] 

BILLING  COOE  4S20-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

Agency  Information  Collection 
Activities:  Deferral  of  Duty  on  Large 
Yachts  Imported  for  Sale 

AGENCY:  Bureau  of  Customs  and  Border 

Protection,  Department  of  Homeland 

Security. 

ACTION:  Proposed  collection;  comments 

requested. 

SUMMARY:  The  Bureau  of  Customs  and 
Border  Protection  (CBP)  of  the 
Department  of  Homeland  Security  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995: 
Deferral  of  Duty  on  Large  Yachts 
Imported  for  Sale.  This  is  a  proposed 
extension  of  an  information  collection 
that  was  previously  approved.  CBP  is 
proposing  that  this  information 
collection  be  extended  with  a  change  to 
the  burden  hours.  This  document  is 
published  to  obtain  comments  form  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  (68  FR  5695-5696)  on  February 
4.  2003,  allowing  for  a  60-d^  comment 
period.  This  notice  allows  for  an 
additional 30  days  for  public  comments. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 
DATES:  Written  comments  should  be 
received  on  or  before  July  11,  2003. 
ADDRESSES:  Written  comments  and/or 
suggestions  regarding  the  items 
contained  in  this  notice,  especially  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of 
Treasury  Desk  Officer,  Washington,  DC 
20503.  Additionally  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Customs  and  Border 
Protection  (CBP)  encourages  the  general 


public  and  affected  Federal  agencies  to 
submit  written  conmients  and 
suggestions  on  proposed  and/or 
continuing  information  collection 
requests  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
Your  comments  should  address  one  of 
the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  Proper  performance  of  the 
functions  of  the  agency /component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  biurden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Title:  Deferral  of  Duty  on  Large  Yachts 
Imported  for  Sale. 

OMB  Number:  1651-0080. 

Form  Number:  N/A. 

Abstract:  Section  2406(a)  of  the 
Miscellaneous  Trade  and  Technical 
Corrections  Act  of  1999  provides  .that  an 
otherwise  dutiable  "large  yacht"  may  be 
imported  without  the  payment  of  duty 
if  the  yacht  is  imported  with  the 
intention  to  offer  for  sale  at  a  boat  show 
in  the  US. 

Current  Actions:  This  submission  is 
being  submitted  to  extend  the  expiration 
date  with  a  change  to  the  burden  hours. 

Type  of  Review:  Extension  (with 
change). 

Estimated  Number  of  Respondents: 
100. 

Estimated  Time  Per  Respondent:  60 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  100. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $2,200. 

If  additional  information  is  required 
contact:  Tracey  Deiuiing.  Bureau  of 
Customs  and  Border  Protection,  1300 
Pennsylvania  Avenue,  NW.,  Room 
3.2.C.  Washington.  DC  20229,  at  202- 
927-1429. 

Dated:  June  3,  2003. 
Tracey  Denning, 

Agency  Clearance  Officer.  Information 
Services  Branch. 

[FR  Doc.  03-14691  Filed  6-10-03;  8:45  am] 

BILUNG  CODE  4S20-02-l> 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Transportation  Security  Administration 

Reports,  Forms,  and  Record  Keeping 
Requirements:  Agency  Information 
Collection  Activity  Under  OMB  Review; 
Employment  Standards,  49  CFR  Parts 
1542  and  1544 

AGENCY:  Transportation  Security 
Administration  (TSA),  DHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  that 
TSA  has  forwarded  the  Information 
Collection  Request  (ICR)  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  clearance 
of  an  extension  of  the  currently 
approved  collection  vmder  the 
Paperwork  Reduction  Act.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden.  TSA 
published  a  Federal  Register  notice, 
with  a  60-day  comment  period  soliciting 
comments,  of  the  following  collection  of 
information  on  December  6,  2002,  67  FR 
72720. 

DATES:  Send  your  comments  by  July  11, 
2003.  A  comment  to  OMB  is  most 
effective  if  OMB  receives  it  within  30 
days  of  publication. 
ADDRESSES:  Comments  may  be  faxed  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  DHS-TSA  Desk 
Officer,  at  (202)  395-5806. 
FOR  FURTHER  INFORMATION  CONTACT: 
Conrad  Huygen,  Privacy  Act  Officer, 
Information  Management  Programs. 
Office  of  Finance  and  Administration, 
Transportation  Security  Administration 
HQ.  West  Tower.  Floor  4.  TSA-17,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590-0001;  telephone  (571) 227-1954; 
facsimile  (571)  227-2912. 
SUPPLEMENTARY  INFORMATION: 

Transportation  Security  Administration 
(TSA) 

Title:  Employment  Standards. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  1652-O006. 

Forms(s):  NA. 

Affected  Public:  Airports  and  air 
carriers. 

Abstract:  Section  105  of  Public  Law 
101-604,  the  Aviation  Security 
Improvement  Act  of  1990,  directed  the 
Federal  Aviation  Administration  (FAA) 
to  prescribe  standards  for  the  hiring  and 
continued  employment  of  air  carrier  and 
airport  security  personnel.  These 
standards  were  developed  and 
implemented  at  14  CFR  parts  107  and 
108.  The  Aviation  and  Transportation 
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Security  Act  of  2001.  Public  Law  107- 
71.  transferred  the  responsibility  for 
civil  aviation  security,  including  the 
prescribing  of  employment  standards  as 
outlined  above,  from  FAA  to  TSA.  In 
February  2002.  TSA  implemented  its 
employment  standards  at  49  CFR  parts 
1542  and  1544.  while  14  CFR  parts  107 
and  108  were  repealed.  Airport 
operators  maintain  records  of 
compliance  with  part  1542  for  those 
employees  with  access  privileges  to 
secure  areas  of  the  airport.  Air  carrier 
operators  maintain  records  of 
compliance  with  part  1544  for  selected 
crew  and  security  employees.  TSA  civil 
aviation  security  inspectors  review 
these  records  to  ensure  that  the  safety 
and  security  of  the  public  is  not 
compromised.  Estimates  regarding  the 
burden  this  collection  places  on  the 
affected  public  were  recalculated  to 
more  accurately  reflect  the  time  and 
effort  that  is  being  devoted  to  this 
collection  in  the  wake  of  September  11, 
2001. 

Number  of  Respondents:  1165. 

Estimated  Annual  Burden  Hours: 
120.005. 

TSA  is  soliciting  comments  to^ 

(1)  Evaluate  whether  the  proposed 
inforn:ation  requirement  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

issued  in  Arlington.  Virginia,  on  June  6. 
2003. 

Susan  T.  Tracay, 

Deputy  Chief  Administrative  Officer. 

IFR  Doc.  03-14803  Filed  &-10-03:  8:45  am) 

MLUNQ  COM  4910-W-^ 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Servica 

Information  Collaction  To  Be 
Submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  Approval; 
Toglak  National  Wildlife  Refuge  Oral 
Hiatory  Pro)ect 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice;  request  for  comments. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  will  submit  the  collection  of 
information  listed  below  to  OMB  for 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act.  The 
information  collection  requirement  is 
described  in  this  notice.  If  you  wish  to 
obtain  copies  of  the  proposed 
information  collection  requirement, 
related  forms,  or  explanatory  material, 
contact  the  Service  Information 
Collection  Clearance  Officer  at  the 
address  listed  below. 
DATES:  You  must  submit  comments 
before  July  11.2003. 
ADDRESSES:  Submit  your  comments  on 
this  information  collection  to  the  Desk 
Officer  for  the  E)epartment  of  the 
Interior  at  OMB-OIRA  via  facsimile  or 
e-mail  using  the  following  fax  number 
or  e-mail  address:  (202)  395-5806  (fax); 
ruth_solomon@omb.eop.gov  (e-mail). 
Please  provide  a  copy  of  your  comments 
to  the  Fish  and  Wildlife  Service's 
Information  Collection  Clearance 
Officer.  4401  N.  Fairfax  Dr..  MS  222 
ARLSQ.  Arlington.  VA  22207;  (703) 
358-2269  (fax):  or 
anissa_craghead@fws.gov  (e-mail). 
FOR  FURTHER  INFORMATION  CONACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information,  or  related  forms,  contact 
Anissa  Craghead  at  (703)  358-2445,  or 
electronically  to 
anissa_craghead@fws.gov. 

SUPPLEMENTARY  INFORMATION: 

The  Office  of  Management  and  Budget 
(OMB)  regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  require  that  interested  members 
of  the  public  and  affected  agencies  have 
an  opportunity  to  comment  on 
information  collection  and 
recordkeeping  activities  (see  5  CFR 
1320.8(d)).  The  U.S.  Fish  and  Wildlife 
Service  (We)  plan  to  submit  a  request  to 
OMB  for  approval  of  a  new  collection  of 
information  on  the  traditional  ecological 
knowledge  of  residents  in  the  vicinity  of 
Togiak  National  Wildlife  Refuge,  in 
southwestern  Alaska.  We  are  requesting 
a  3-year  term  of  approval  for  this 
information  collection  activity. 

Federal  agencies  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  Because  this  would  be 
a  new  information  collection,  we  are 
asking  OMB  to  assign  a  new  control 
number  to  this  activity. 

The  National  Wildlife  Refuge  System 
Improvement  Act  of  1997  (Pub.  L.  105- 
57)  amends  and  builds  on  the  National 
Wildlife  Refuge  System  Administration 
Act  of  1966  (16  U.S.C.  668dd-668ee,  as 


amended)  (Act)  to  improve  the 
management  of  the  National  Wildlife 
Refuge  System.  Section  5  of  the  Act  »  . 
specifies  that  each  refuge  shall  be 
managed  to  fulfill  the  mission  of  the 
System,  as  well  as  the  specific  purposes 
for  which  that  refuge  was  established, 
and  to  ensure  that  the  biological 
integrity,  diversity,  and  environmental 
health  of  the  System  are  maintained  for 
the  benefit  of  present  and  future 
generations  of  Americans.  To  help  fulfill 
the  goals  of  the  Act,  we  are  requesting 
OMB  approval  of  a  collection  of 
information  on  traditional  ecological 
knowledge  relating  to  persistence  and 
change  over  time  of  the  fish  and  wildlife 
populations  and  habitats  of  the  area  in 
and  around  Togiak  National  Wildlife 
Refuge.  The  information  collected 
during  this  project  would  be  used  by 
cooperators  to  create  a  permanent 
record  of  the  long-term,  local 
subsistence  activities  and  status  of 
natural  resources  in  the  area  of  the 
refuge. 

Title:  Oral  History  and  Traditional 
Knowledge-Gathering  Within  Togiak 
National  Wildlife  RefiJge. 

Frequency  of  Collection:  Annually. 

Description  of  Respondents:  Local 
rural  residents. 

Total  Annual  Burden  Hours:  The 
reporting  burden  is  estimated  to  average 
5.5  hours  per  respondent.  The  total 
annual  burden  is  55  hours. 

Total  Annual  Responses:  We  expect 
10  individuals  to  participate  in  the 
survey  per  year. 

We  invite  comments  concerning  this 
new  request  on:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  our  refuge 
management  functions,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  our 
estimate  of  the  burden  of  the  collection 
of  information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  I 

respondents. 

Dated:  June  5.  2003.  ' 

Anissa  Craghead, 

Information  Collection  Officer,  Fish  and 
Wildlife  Service. 

[PR  Doc.  03-14664  Filed  6-10-03:3:45  am) 
BtLUNQ  COM  431S-S5-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Receipt  of  Applications  for  Permit 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 
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ACTION:  Notice  of  receipt  of  applications 
for  permit. 

SUMMARY:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/ or  marine 
mammals. 

DATES:  Written 'data,  comments  or 
requests  must  be  received  by  July  11, 
2003. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive. 
Room  700,  Arlington,  Virginia  22203; 
fax  703/358-2281. 

FOR  FURTHER  INFORMATION  CONTACT: 

Division  of  Management  Authority, 
telephone  703/358-2104. 

SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invited  to'  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endaagered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  {16  U.S.C.  1531,  etseq.]. 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

Applicant:  Wildlife  Conservation 
Society,  Bronx,  New  York,  PRT-070315. 

The  applicant  requests  a  permit  to 
export  one  female  captive  bom  snow 
leopard  (Uncia  uncia)  to  the  Calgarj' 
Zoo,  Alberta,  Canada  for  the  purpose  of 
enhancement  of  the  species  through 
captive  propagation. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  OMB  through  March  31.  2004. 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. 

Dated:  May  30.  2003. 
Michael  S.  Moore, 

Senior  Permit  Biologist.  Branch  of  Permits, 
Division  of  Management  Authority. 
(FR  Doc.  03-14711  Filed  6-10-03;  8:45  am] 
BILUNG  CODE  4310-«5-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  the  Record  of 
Decision  To  Authorize  Issuance  of  a 
Section  10  Permit  to  the  Salt  River 
Project  for  Incidental  Take  of  ' 
Southwestern  Willow  Flycatcher,  Yuma 
Clapper  Rail,  Bald  Eagle,  and  Yellow- 
Billed  Cuckoo  in  Gila  and  Maricopa 
Counties,  AZ 

AGENCY:  U.S.  Fish  and  Wildlife  Service, 
Department  of  the  Interior. 

ACTION:  Notice  of  availability. 

summary:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA),  this 
noticeadvises  the  public  that  the  U.S. 
Fish  and  Wildlife  Service  (Service)  has 
issued  an  incidental  take  permit  (ITP), 
pursuant  to  section  10(a)(1)(B)  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act),  to  the  Salt  River  Project 
(SRP).  The  permit  authorizes  the 
incidental  take  of  the  following 
federally  listed  and  candidate  species: 
Southwestern  willow  flycatcher 
[Empidonax  traillii  exfj/nus)(flycatcher), 
Yuma  clapper  rail  [Rallus  longirostris 
yumanensis)  (clapper  rail),  bald  eagle 
(HtiUaeetus  leucocephalus),  and  the 
yellow-billed  cuckoo  [Coccyzus 
americanus)(cuckoo).  The  authorized 
take  will  occur  in  Gila  and  Maricopa 
counties.  Arizona,  as  a  result  of 
management  actions  allowing  Roosevelt 
Lake  to  fill,  causing  inundation  of 
occupied  habitat.  The  Service  issued  an 
Environmental  Impact  Statement  (EIS) 
that  evaluated  the  impacts  of 
alternatives  considered  prior  to  issuance 
of  the  FTP.  SRP  submitted  the  Roosevdt 
Habitat  Conservation  Plan  (RHCP)  and 
Implementing  Agreement  with  their 
permit  application.  These  documents 
describe  measures  to  minimize  and 
mitigate  the  effects  of  the  taking  of  listed 
and  candidate  species  and  the  habitats 
upon  which  they  depend. 

The  Record  of  Decision  became 
effective  on  February  27,  2003.  It  states 
that  the  preferred  alternative,  as 
described  in  the  Final  EIS,  will  be 
implemented,  and  discusses  all  factors 
leading  to  the  decision. 

addresses:  The  Record  of  Decision  for 
the  SRP  can  be  accessed  on  the  Internet 
at  http  .11  sou  th  west.fws.gov/h  topic.html 
or  viewed  at  the  following  locations  (by 
appointment  at  government  offices): 

•  Department  of  the  Interior,  Natural 
Resources  Library,  1849  C.  St.  NW.. 
Washington,  DC  20240. 

•  U.S.  Fish  and  Wildlife  Service,  110 
S.  Chinch,  Suite  3450,  Tucson,  AZ 
85701. 


•  U.S.  Fish  and  Wildlife  Service, 
2321  West  Royal  Palm  Road,  Suite  103. 
Phoenix.  AZ  85021. 

•  Sah  River  Project,  1521  Project 
Drive,  Tempe.  AZ  85281 . 

•  Globe  Public  Libran'.  339  S.  Broad 
St..  Globe,  AZ  85501. 

•  Government  Document  Service, 
Arizona  State  University.  Tempe.  AZ 
85287. 

•  Payson  Public  Library.  328  N. 
McLane  Road.  Payson.  AZ  85541-4340. 

•  Phoenix  Public  Library'  (Burton  Barr 
Central).  1221  N.  Central  Ave..  Phoenix. 
AZ  85004. 

•  Tonto  Basin  Library,  1  School  St., 
Tonto  Basin  (Punkin  Center).  AZ  85553. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sheny  Barrett,  Assistant  Field 
Supervisor,  Tucson  Suboffice.  U.S.  Fish 
and  Wildlife  Ser\'ice.  110  S.  Church. 
Suite  3450,  Tucson.  AZ  85701  at  520/ 
670-4617. 

SUPPLEMENTARY  INFORMATION:  This 
notice  advises  the  public  that  the 
Service  gathered  the  information 
necessar\'  to  (1)  determine  impacts  and 
formulate  alternatives  for  the  EIS. 
related  to  the  issuance  of  an  ITP  to  SRP; 
and  (2)  develop  and  implement  the 
RHCP,  which  describes  measures  to 
minimize  and  mitigate  the  effects  of  the 
incidental  take  of  federally  listed 
species  to  the  maximum  extent 
practicable. 

The  Notice  of  Availability  for  the  draft 
EIS,  Application  for  the  ITP,  draft 
RHCP,  and  draft  Implementing 
Agreement  was  published  in  the 
Federal  Register  on  July  19,  2002  (67  FR 
47564). 

The  Notice  of  Availability  for  the 
Final  EIS,  Final  RHCP.  and' 
Implementing  Agreement  was  published 
in  the  Federal  Register  on  November  29. 
2002  (67  FR  71193). 

Background:  Roosevelt  is  operated  by 
SRP  in  conjunction  with  three  other 
reservoirs  on  the  Salt  River  and  two 
reservoirs  on  thq  Verde  River  as  integral 
features  of  the  Salt  River  Reclamation 
Project,  authorized  by  the  Reclamation 
Act  of  1902.  and  pursuant  to  a  1917 
contract  with  the  United  States.  Since 
completion  in  1911,  Roosevelt  has 
provided  water  for  power  generation, 
irrigation,  municipal  and  other  uses. 
Currently,  SRP  reservoirs  supply  water 
to  more  than  1.6  million  people  in  the 
cities  of  Phoenix,  Mesa,  Chandler, 
Tempe,  Glendale,  Gilbert,  Scottsdale, 
Tolleson,  and  Avondale.  In  addition, 
water  is  provided  to  irrigate  agricultural 
lands  within  SRP  and  for  other  uses. 
Also,  water  is  delivered  to  the  Salt  River 
Pima-Maricopa  Indian  Community,  Fort 
McDowell  Indian  Community,  Gila 
River  Indian  Community,  Buckeye 
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Irrigation  Company,  Roosevelt  Irrigation 
District,  Roosevelt  Water  Conservation 
District,  and  others.  Roosevelt  and  the 
other  SRP  reservoirs  also  provide  a 
variety  of  recreational  uses  and 
environmental  benefits  in  central 
Arizona.  Due  to  dry  conditions  in 
central  Arizona  for  the  past  six  years, 
the  water  level  at  Roosevelt  has  been 
below  normal.  As  a  result,  riparian 
vegetation  has  invaded  and  flourished 
in  the  portion  of  Roosevelt  historically 
used  by  SRP  to  store  water  for  use  in  the 
Phoenix  metropolitan  area.  Animals  that 
use  riparian  habitat  have  followed  the 
vegetation  growth  and  now  occupy 
areas  within  the  reservoir.  In  particular, 
a  population  of  flycatchers  now 
occupies  habitat  within  the  storage 
space  at  Roosevelt.  Thus,  periodic 
refllling  of  the  reservoir  may  adversely 
affect  habitat  used  by  the  flycatcher, 
clapper  rail,  bald  eagle,  and  cuckoo. 

Bryui  Arroyo. 

Acting  Regional  Director,  Southwest  Region. 
IFR  Doc.  03-14677  Filed  6-10-03;  8:45  am) 

WLLMO  COO€  4S10-«-r 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UTU-78953] 

Notice  of  Coal  Lease  Offering 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  coal  lease  offering  by 

sealed  bid.  South  Crandall  Canyon 

Tract. 

summary:  Notice  is  hereby  given  that  at 
1  p.m.,  June  12,  2003,  certain  coal 
resources  in  lands  hereinafter  described 
in  Emery  County,  Utah  will  be  offered 
for  competitive  lease  by  sealed  bid  of 
$100.00  per  acre  or  more  to  the  qualifled 
bidder  submitting  the  highest  bonus  bid 
in  accordance  with  the  previsions  of  the 
Mineral  Leasing  Act  of  1920,  as 
amended  (41  Stat.  437).  However,  no 
bid  will  be  accepted  for  less  than  fair 
market  value  as  determined  by  the 
authorized  officer.  A  company  or 
individual  is  limited  to  one  sealed  bid. 
If  a  company  or  individual  submits  two 
or  more  sealed  bids  for  this  tract,  all  of 
the  company's  or  individual's  bids  will 
be  rejected. 

Authority:  43  CFR  3422.2(a). 

This  lease  is  being  offered  for  sale 
under  the  provisions  set  forth  in  the 
regulations  for  Leasing  on  Application 
at  43  CFR  part  3425. 

The  lease  sale  will  be  held  in  the 
Bureau  of  Land  Management  Fourth 
Floor  Conference  Room,  324  South  State 


Street,  Suite  400,  Salt  Lake  City,  Utah, 
at  1  p.m.  on  June  12,  2003.  At  that  time, 
the  sealed  bids  will  be  opened  and  read. 
No  bids  received  after  10  a.m..  June  12, 
2003,  will  be  considered. 

Coa]  offered:  The  coal  resources  to  be 
offered  cqnsist  of  all  recoverable 
reserves  available  in  the  following 
described  lands  located  in  Emery 
County,  Utah,  approximately  10  miles 
northwest  of  Huntington,  Utah  on 
public  land  located  in  the  Manti-LaSal 
National  Forest: 

T.  16  S..  R.  7  E..  SLM.  Utah; 
Sec.  4.  W2SW,  S2SWNW: 
Sec.  5.  SE,  S2SENE; 
Sec.  8.  E2.  NENW.  S2NW; 
Sec.  9.  NW. 

Containing  880.00  acres. 

The  tract  has  two  potentially  minable 
coal  seams,  the  Blind  Canyon  and  the 
Hiawatha.  The  minable  portions  of  the 
seams  in  this  area  are  from  6  to  8  feet 
in  thickness.  This  tract  contains  more 
than  7.63  million  tons  of  recoverable 
high  volatile  C  bituminous  coal. 

The  estimated  coal  quality  using 
weighted  averages  of  samples  on  an  as- 
received  basis  is: 

BTU/lb :..„..: 12.790 

Percent  moisture 5.26 

Percent  sulphur 0.61 

Percent  ash  4.68 

Percent  fixed  carbon 45.88 

Percent  volatile  matter  44.18 

(Totals     do     not     equal     100%     due     to 
rounding). 

Rental  and  Royalty:  A  lease  issued  as 
a  result  of  this  offering  will  provide  for 
payment  of  an  annual  rental  of  $3  per 
acre  or  fraction  thereof  and  a  royalty 
payable  to  the  United  States  of  12.5 
percent  of  the  value  of  coal  mined  by 
surface  methods,  and  8  percent  of  the 
value  of  coal  mined  by  underground 
methods.  The  value  of  coal  shall  be 
determined  in  accordance  with  BLM 
Manual  3070. 

SUPPLEMENTARY  INFORMATION:  Bidding 
instructions  are  included  in  the  Detailed 
Statement  of  Lease  Sale.  A  copy  of  the 
detailed  statement  and  the  proposed 
coal  lease  are  available  by  mail  at  the 
Bureau  of  Land  Management.  Utah  State 
Office.  PO  Box  45155.  Saft  Lake  City. 
Utah  84145-0155  or  in  the  Public  Room 
(Room  400),  324  South  State  Street,  Salt 
Lake  City,  Utah  84111.  All  case  file 
documents  and  written  comments 
submitted  by  the  public  on  Fair  Market 
Value  or  royalty  rates  except  those 
portions  identified  as  proprietary  by  the 
commentator  and  meeting  exemptions 
stated  in  the  Freedom  of  Information 
Act,  are  available  for  public  inspection 
in  the  Public  Room  (Room  400)  of  the 
Bureau  of  Land  Management. 


Dated:  May  13.  2003.      - 
Kent  Hoftinan, 

Deputy  State  Director,  Lands  and  Minerals. 
[FR  Doc.  03-14734  Filed  6-9-03;  8:45  am] 
BtLLMO  CODE  431&-40-# 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-200-0777-XM-241  A] 

Notice  of  Meeting,  Front  Range 
Resource  Advisory  Council  (Colorado) 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  public  meeting. 

summary:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  Front  Range 
Resource  Advisory  Council  (RAC),  will 
meet  as  indicated  below. 
DATES:  The  meeting  will  be  held  on  July 
16  and  17,  2003  at  the  Holiday  Inn,  333 
Sante  Fe  in  Alamosa,  Colorado  and  will 
begin  at  9:30  a.m.  on  July  16.  The  public 
comment  period  will  begin  at 
approximately  9:45  a.m.  and  the 
meeting  will  end  for  the  day  at  4:30  p.m. 
On  July  17  the  meeting  will  reconvene 
at  the  same  location  at  8  a.m.  for  the 
field  trip  and  will  adjourn  at  4  p.m. 
SUPPLEMENTARY  INFORMATION:  The  15 
member  Council  advises  the  Secretary 
of  the  Interior,  through  the  Bureau  of 
Land  Management,  on  a  variety  of 
planning  and  management  issues 
associated  with  public  land 
management  in  the  Front  Range  Center, 
Colorado.  Planned  agenda  topics 
include: 

July  16 

Manager  reports 

Update  on  Blanca  Wildlife  Habitat  Area 
Overview  of  the  Fuels  Management  and 
Travel  Management  Program. 

July  17 

Sites  visited  on  the  Field  Trip  will 
include  Blanca  Wetlands  and  the  Rio 
Grande  Corridor. 

All  meetings  are  open  to  the  public. 
The  public  can  make  oral  statements  to 
the  Council  at  9:45  a.m.  or  written 
statement^  may  be  submitted  for  the 
Council's  consideration.  Depending  on 
the  number  of  persons  wishing  to 
comment  and  time  available,  the  time 
for  individual  oral  comments  may  be 
limited.  Summary  minutes  for  the 
Council  Meeting  will  be  maintained  in 
the  Front  Range  Center  Office  and  will 
be  available  for  public  inspection  and 
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reproduction  during  regular  business 
hours  within  thirty  (30)  days  following 
the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management  (BLM), 
Attn:  Ken  Smith,  3170  East  Main  Street, 
Canon  City,  Colorado  81212.  Phone 
(719) 269-8500. 

Dated:  June  3,  2003. 
Roy  L.  Masinton, 
Front  Range  Center  Manager. 
[FR  Doc.  03-14665  Filed  6-10-03;  8:45  am) 
BILLING  CODE  4310-^IB-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[Ca-200-03-1 01 0-NQ] 

Notice  of  Availability  for  Public 
Comment  of  an  Administrative  Order 
Concerning  the  Dinero  Mine  Located 
Near  L«adville,  CO 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability  for  public 

comment  of  an  administrative  order  on 

consent  concerning  the  dinero  mine 

located  near  Leadville,  Colorado. 

SUMMARY:  Pursuant  to  section  122(1)  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  42  U.S.C.  9622(1),  notice 
is  hereby  given  that  the  Bureau  of  Land 
Management  (BLM),  by  and  through  the 
Department  of  the  Interior,  and  the 
Environmental  Protection  Agency 
(EPA),  have  signed  a  proposed 
Administrative  Order  on  Consent  (AOC) 
concerning  the  Dinero  Complex  Site 
(Site)  located  near  Leadville,  Colorado. 
The  Department  of  Justice  has  issued  its 
concurrence  with  the  AOC. 

The  Site  affects  public  land  managed 
by  BLM  and  includes  private  land 
ov^rned  by  John  D.  Lundquist 
(Lundqiiist).  The  Site  includes  two  mine 
waste  rock  piles  estimated  to  contain 
approximately  40,000  cubic  yards  of 
material  extracted  from  the  nearby 
Dinero  mine  tunnel.  The  piles  are 
partially  located  on  wetlands  within  the 
Sugarlbaf  Gulch  drainage,  a  tributary  of 
the  Lake  Fork  of  the  Arkansas  River. 
Several  studies  conducted  at  the  Site 
indicate  that  the  two  mine  waste  rock 
piles  contain  toxic  metal  compounds 
which,  when  coming  into  contact  with 
surface  and  grotmd  water,  release  toxic 
metals  and  acidic  drainage  into  the 
nearby  wetlands  and  downstream 
siuiace  waters.  After  completing  an 
engineering  evaluation/cost  analysis 
(EE/CA)  of  response  alternatives,  BLM 
selected  a  non-time  critical  removal 


action  to  address  releases  from  the  two 
mine  waste  rock  piles.  Under  the 
selected  alternative,  BLM  will  remove 
the  waste  from  the  giilch  and 
consolidate  it  into  two  on-site 
repositories,  which  will  be  covered  and 
revegetated.  In  addition,  hydrological 
controls  will  be  installed  so  as  to 
minimize  contact  of  surface  water  nmoff 
with  the  repositories. 

Through  the  proposed  AOC,  the 
United  States  and  Mr.  Lundquist  would 
resolve  the  alleged  liability  of  Mr. 
Lundquist  under  section  107  of 
CERCLA,  42  U.S.C.  9607.  Mr.  Lundquist 
would  provide  access  and  materials 
needed  to  implement  the  removal 
action,  and  would  authorize  the 
construction  of  a  portion  of  the  mine 
waste  rock  repbsitories  on  his  lands.  In 
addition,  Mr.  Limdquist  would  grant  a 
covenant  running  with  the  land  that 
would  prevent  disturbance  of  the 
portion  of  his  lands  subject  to  removal 
action. 

DATES:  BLM  will  receive  comments  on 
the  proposed  AOC  until  July  11,  2003. 
Comments  should  refer  to  the  Dinero 
Complex  Site.  The  proposed  AOC  may 
be  examined  at  the  BLM  Royal  Gorge 
Field  Office  in  Canon  City,  Colorado,  or 
at  the  Timberline  Campus  of  the 
Colorado  Mountain  College  in  Leadville, 
Colorado. 

ADDRESSES:  A  copy  of  the  proposed 
AOC  may  also  be  obtained  fi-om  the 
BLM  Royal  Gorge  Field  Office  upon 
request.  Comments  or  requests  to  obtain 
a  copy  of  the  proposed  AOC  should  be 
addressed  to:  Dan  Grenard,  BLM  Royal 
Gorge  Field  Office,  3170  East  Main 
Street,  Canon  City,  Colorado  81212, 
(719) 269-8500. 

Robert  H.  Robinson, 

Abandoned  Mine  Land  Program,  Division  of 
Energy,  Lands  and  Minerals. 

[FR  Doc.  03-14625  Filed  6-10-03;  8:45  am] 

BILUNG  CODE  4310-JG-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Parle  Service 

Notice  of  Availability  of  a  Draft 
Environmental  Impact  Statement/ 
General  Management  Plan,  Big  Bend 
National  Parli,  Texas 

summary:  Pursuant  to  section  102  (2)  (C) 
of  the  National  Environmental  Policy 
Act  of  1969,  42  U.S.C.  4332  (C),  the 
National  Park  Service  announces  the 
availability  of  a  Draft  Environmental 
Impact  Statement  for  a  General 
Management  Plan  (DEIS/GMP)  for  Big 
Bend  National  Park,  "Texas. 


DATES:  The  National  Park  Service  will 
accept  comments  from  the  public  on  the 
Draft  Environmental  Impact  Statement 
through  60  days  from  the  date  of  this 
notice.  Public  meetings  will  be  held  but 
have  not  been  scheduled  at  this  time. 
Dates,  times  and  locations  will  be 
cinnounced  in  the  local  media. 
ADDRESSES:  Copies  of  the  DEIS/GMP  are 
available  trom  the  Superintendent,  Big 
Bend  National  Park,  P.O.  Box  129.  Big 
Bend  National  Park,  Texas  79834. 
Public  reading  copies  of  the  DEIS/GMP 
will  be  available  for  review  at  the 
following  locations:  Office  of  the 
Superintendent,  Park  Headquarters 
(Administration  Office),  Big  Bend 
National  Park,  P.O.  Box  129.  Big  Bend 
National  Park,  Texas  79834.  Telephone: 
(915)477-1101. 

Planning  and  Environmental  Quality, 
Intermoimtain  Support  Office — Denver, 
National  Park  Service,  12795  West 
Alameda  Parkway,  P.O.  Box  25287. 
Denver,  CO  80225-0287.  Telephone: 
(303)  969-2851  (or  (303)  969-2377). 

Office  of  Public  Affairs,  National  Park 
Service,  Department  of  the  Interior,  18th 
and  C  Streets,  NW.,  Room  7012, 
Washington,  DC  20240.  Telephone: 
(202) 208-6843. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent  or  Management 
Assistant,  Big  Bend  National  Park  qt  the 
above  address  and  telephone  numbers. 
SUPPLEMENTARY  INFORMATION:  If  you 
wish  to  comment  you  may  submit  your 
comments  by  any  one  of  several 
methods.  You  may  mail  comments  to 
Superintendent,  P.O.  Box  129,  Big  Bend 
National  Park,  Texas  79834.  You  may 
comment  via  the  Internet  to 
BIBE_Superintendent@NPS.gov.  Please 
submit  Internet  comments  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encrj'ption. 
Please  also  include  "Attn:  GMP  Team" 
and  your  name  and  return  address  in 
your  Internet  message.  If  you  do  not 
receive  a  confirmation  from  the  system 
that  we  have  received  your  Internet 
message,  contact  Superintendent  Frank 
Deckert  directly  at  telephone  (915)  477- 
1101  or  Management  Assistant  Lou 
Good  at  telephone  (915)  477-1103. 
Finally  you  may  hand-deliver  your 
comments  to  park  headquarters.  Panther 
Junction,  Big  Bend  National  Park.  Texas. 
Comments  should  be  received  no  later 
than  60  days  from  the  publication  of 
this  notice  of  availability.  Our  practice 
is  to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
record,  which  we  will  honor  to  the 
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extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Dated:  March  .Jl,  2003. 
^4ichael  D.  Synder, 
Acting  Director.  Intermountain  Region, 
National  Park  Service. 

|FR  Doc.  03-14637  Filed  6-10-03;  8:45  am] 
MLLINO  COOE  4310-7a-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Fire  Management  Plan,  Environmental 
Impact  Statement,  Big  Bend  National 
Park,  Texas 

AGENCY:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  for  the 
Fire  Management  Plan,  Big  Bend 
National  Park. 

summary:  Under  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969,  the  National  Park  Service  is 
preparing  an  environmental  impact 
statement  for  the  Fire  Management  Plan 
for  Big  Bend  National  Park.  This 
cooperative  effort  among  park  staff, 
other  Federal  and  State  agencies,  non- 
profit organizations,  and  the  public,  is 
expected  to  result  in  a  comprehensive 
management  plan  that  protects  life, 
property,  and  cultural  resources; 
provides  opportunities  for  visitor 
interpretation;  and  returns  natural 
processes  to  park  ecosystems.  In 
cooperation  with  neighboring  property 
owners  attention  will  also  be  given  to 
resources  outside  the  boundaries  that 
affect  the  integrity  of  Big  Bend  National 
Park.  The  international  border  forms  the 
park's  southern  boundary,  and 
coordination  with  Mexico  is  also 
integral  to  the  fire  management 
program.  There  are  four  Fire 
Management  Alternatives  being 
considered.  These  are  No-Action,  Full 
Suppression,  Full  Wildland  Fire  Use, 
and  Progressive  Fire  Use.  The  No  Action 
alternative  maintains  the  current 
management  direction  of  suppressing 
fires  in  the  high  Chisos  and  on  park 
boundaries,  along  Rio  Grande  and 
around  inholdings.  Fire  may  be  allowed 


to  bum  under  pre-determined 
conditions  in  the  rest  of  the  park.  The 
Full  Suppression  alternative  suppresses 
all  ignitions,  while  the  Full  Wildland 
Fire  Use  alternative  allows  for  the  use 
of  naturally  ignited  fires  to  reduce  fuels 
and  benefit  ecosystems  except  aroimd 
developed  areas,  sensitive  resources, 
and  portions  of  the  park  boundary.  The 
final  alternative  is  Progressive  Fire  Use. 
It  is  similar  to  the  Full  Wildland  Fire 
Use  in  that  sensitive  areas  receive 
protection,  and  allows  the  use  of 
prescribed  and  natural  ignitions  in  the 
park.  Unlike  the  Full  Wildland  Fire  Use 
alternative;  however,  its  application 
would  be  initially  limited  with 
expansion  based  on  monitoring  of 
prescribed  fire  projects  and  research 
results.  Such  information  would  help 
managers  develop  effective 
prescriptions  for  managing  fires  to  meet 
ecological  goals. 

Major  issues  for  fire  management  in 
the  park  include: 

•  Safety  of  firefighters,  the  public, 
and  park  staff: 

•  Persistence  of  unique  habitats; 

•  Preservation  of  high  quality  visitor 
experiences; 

•  Maintenance  of  populations  of 
threatened  and  endangered  species; 

•  Control  of  the  spread  of  exotic  plant 
species; 

•  Concerns  of  neighboring 
landowners; 

•  Impacts  on  local  communities  and 
their  economies; 

•  Protection  of  historic  and 
prehistoric  cultural  resources  and 
cultural  landscafjes. 

A  scoping  newsletter  has  been 
prepared  that  details  the  issues 
identified  to  date.  The  newsletter  will 
also  announce  the  locations,  times  and 
dates  of  public  scoping  meetings  that 
will  be  held  in  Alpine,  TX  and  Study 
Butte,  TX.  The  newsletter  is  available 
for  downloading  as  a  pdf  document 
from  Big  Bend  National  Park's  expanded 
Web  site  at  www.nps.gov/bibe/press.htin 
or  to  obtain  a  paper  copy  call  or  write 
Richard  Gatewood.  Fire  Ecologist,  P.O. 
Box  368  Alpine,  Texas  79830.  Phone: 
(915)837-7056  e-mail: 
Richard_Gatewood@nps.gov. 

DATES:  Public  scoping  meetings  are  to  be 
held  in  the  towns  of  Study  Butte.  TX 
and  Alpine,  TX  at  locations,  times  and 
dates  to  be  published  in  the  scoping 
newsletter  mentioned  above.  The      , 
National  Park  Service  will  accept 
comments  from  the  public  for  30  days 
from  the  date  this  notice  is  published  in 
the  Federal  Register. 
ADDRESSES:  Information  will  be 
available  for  public  review  and 
comment  in  the  Office  of  the 


Superintendent,  Frank  Deckert,  Big 
Bend  National  Park,  P.O.  Box  129  Big 
Bend  National  Park,  TX  79834  phone: 
(915)477-2251. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Gatewood,  Fire  Ecologist.  Big 
Bend  National  Park,  P.O.  Box  368 
Alpine.  TX  79830,  phone:  (915)  837- 
7056,  email: 
Richard_Gatewood@nps.gov. 

SUPPLEMENTARY  INFORMATION:  If  you 
wish  to  comment  on  the  scoping 
newsletter  or  on  any  other  issues 
associated  with  the  plan,  you  may 
submit  your  comments  by  any  one  of 
several  methods.  You  may  mail 
comments  to  Superintendent  P.O.  Box 
129  Big  Bend  National  Park.  TX  79830. 
You  may  also  comment  via  the  Internet 
to  BIBE_Superintendent@nps.gov. 
Please  submit  Internet  comments  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn: 
Superintendent"  and  your  name  and 
return  address  in  your  Internet  message 
and  please  indicate  if  you  want 
confirmation  that  we  received  your 
comments.  If  you  do  not  receive  a 
confirmation  that  we  have  received  your 
Internet  message,  contact  directly 
Richard  Gatewood,  Fire  Ecologist  at 
(915)  837-7056.  Finally,  you  may  hand- 
deliver  comments  to  Visitor's  Center 
and  Park  Headquarters,  Route  11. 
Panther  Junction.  Big  Bend  National 
Park.  Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of, 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses;  available 
for  public  inspection  in  their  entirety.    > 

Dated:  April  14.  2003. 
Michael  D.  Synder, 

Director.  Intermountain  Region.  National 
Park  Senice. 

jFR  Doc.  03-14638  Filed  6-10-03;  8:45  am] 
BILUNG  CODE  4310-AV-P 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Realty  Action  for  Proposed 
Land  Exchange 

SUMMARY:  A  land  exchange  is  proposed 
of  a  federally  owned  conservation 
easement  on  privately  owned  lands  for 
a  similar  conservation  easement  on 
adjacent  privately  owned  lands,  located 
in  Lake  Clark  National  Preserve,  and  the 
Lake  and  Peninsula  Borough,  Alaska. 

I.  The  following  described  federally 
owned  conservation  easement,  which 
was  acquired  by  the  National  Park 
Service  in  1992,  has  been  determined  to 
be  suitable  for  disposal  by  exchange. 
The  authority  for  this  exchange  is 
section  1302  (h).  Public  Law  96-487, 
Alaska  National  Interest  Lands 
Conservation  Act,  December  2, 1980. 
The  ciurent  federally  owned 
conservation  easement  is  within  the 
boundary  of  Lake  Clark  National 
Preserve.  It  is  not  required  for  retention, 
in  that  park  unit.  This  federal 
conservation  easement,  which  is 
proposed  for  disposal,  is  a  40-acre 
portion  of  a  66-acre  conservation 
easement  (Tract  No.  08-107)  that  was 
acquired  by  the  United  States  of 
America  by  deed  recorded  in  Deed  Book 
20  on  Page  528  of  the  Iliamna  Recording 
District,  Alaska.  The  land  has  been 
surveyed  for  cultural  resources  and 
endangered  and  threatened  species. 
These  reports  are  available  upon  request 
from  the  National  Park  Service  Land 
Resources  Program  Center  at  the  address 
set  forth  below. 

Fee  ownership  to  the  federally  owmed 
property  (conservation  easement)  is  to 
be  exchanged.  Conveyance  of  the 
interest  in  land  by  the  United  States  of 
America  will  be  done  by  a  Quitclaim 
Deed. 

II.  In  exchange  for  the  portion  of  the 
conservation  easement  identified  in 
section  1  (above)  the  United  States  of 
America  will  acquire  a  53-acre 
conservation  easement  on  adjoining 
lands  (Tract  No.  08-106)  that  are 
currently  owned  by  Ms.  Bella 
Hammond,  and  which  also  lie  within 
the  boundary  of  Lake  Clark  National 
Preserve.  The  exchange  will  consolidate 
lands  in  protected  status  and  lands 
subject  to  development.  The  value  of  the 
property  interests  exchanged  shall  be 
determined  by  current  fair  market  value 
appraisals,  and  if  they  are  not 
appropriately  equal,  the  values  shall  be 
equalized  by  payment  of  cash  as 
circiunstances  require.  Detailed 
information  concerning  this  exchange, 
including  precise  legal  descriptions,  is 
contained  in  an  environmental 


assessment,  cultxual  reports,  and 
Finding  of  No  Significant  Impact,  which 
are  available  at  the  National  Park 
Service,  Land  Resources  Office,  2525 
Gambell  Street,  Anchorage,  Alaska 
99503-2892,  or  call  907-257-2590.  For 
a  period  of  45  calendar  days  from  the 
date  of  this  notice,  interested  parties 
may  submit  comments  to  the -above 
address.  Adverse  comments  will  be 
evaluated  and  this  action  may  be 
modified  or  vacated  accordingly.  In  the 
absence  of  any  action  to  modify  or 
vacate,  this  realty  action  will  become 
the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  May  6,  2003. 
Marcia  Biaszen, 

Acting  Regional  Director,  Alaska. 
[FR  Doc.  03-14636  Filed  6-10-03;  8:45  am] 
BILUNG  COOE  4312-64-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  Nos.  701-TA-436 
(Preliminary)  and  731  -TA-1 042 
<Preliminary)] 

Certain  Colored  Synthetic  Organic 
Oleoresinous  Pigment  Dispersions 
From  India 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  of  countervailing 
duty  and  antidumping  investigations 
and  scheduling  of  the  preliminary  phase 
investigations.    ' 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  investigations 
and  commencement  of  preliminary 
phase  countervailing  duty  and 
antidumping  investigation  nos.  701- 
TA-436  (Preliminary)  and  731-TA- 
1042  (Preliminary)  under  sections 
703(a)  and  733(a)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1671b(a)  and  19  U.S.C. 
1673b(a))  (the  Act)  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  India  of  certain  colored 
synthetic  organic  oleoresinous  pigment 
dispersions.  This  petition  covers 
imports  of  colored  synthetic  organic 
pigment  dispersions,  in  flush  or  base 
form,  containing  pigments  classified  in 
either  the  Azo  or  Phthalo  chemical 
classes  that  have  been  dispersed  in  an 
oleoresinous  organic  vehicle  system 
comprising  assorted  combinations  of 
various  solvents,  oils,  and  resins  ("the 
varnish").  The  subject  pigment 


dispersions  are  a  thick  putty  that 
contain  by  weight  20  percent  or  more     - 
pigment  dispersed  in  the  varnish.  The 
subject  pigment  dispersions  are  used 
primarily  for  the  manufacture  of 
letterpress  and  lithographic  printing 
inks,  provided  for  in  subheadings 
3204.17.6020  (Pigment  Blue  15:4), 
3204.17.6085  (Pigments  Red  48:1,  Red 
48:2,  Red  48:3,  and  Yellow  174), 
3204.17.90  (Pigments  Red  57:1,  Yellow 
12,  Yellow  13,  Yellow  74,  Blue  15:3, 
Green  7),  and  3204.17.9085  (Pigments 
Red  22,  Red  48:4,  Red  49:1,  Red  49:2, 
Red  52:1,  Red  53:1,  Yellow  14,  Yellow 
83,  and  Green  36)  of  the  Harmonized 
Tariff  Schedule  of  the  United  States, 
that  are  alleged  to  be  subsidized  by  the 
Government  of  India  and  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value.  Unless  the  Department  of  — 

Commerce  extends  the  time  for 
initiation  pursuant  to  section 
702(c)(1)(B)  and  732(c)(1)(B)  of  the  Act 
(19  U.S.C.  1671a(c)(l)(B)  and  (19  U.S.C. 
l€73a(c)(l)(B)),  the  Commission  must 
reach  a  preliminary  determination  in 
these  investigations  in  45  days,  or  in 
this  case  by  July  21,  2003.  The 
Commission's  views  are  due  at 
Commerce  within  five  business  days 
thereafter,  or  by  July  28,  2003. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207. 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  June  5,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Ruggles  (202-205-3187  or 
fruggles@usitc.gov).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  [http:// 
www.usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS) 
at  http://edis.usitc.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  in  response  to  a  petition  filed 
on  June  5,  2003,  by  Apollo  Colors,  Inc., 
Rockdale,  IL,  General  Press  Colors,  Ltd., 
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Addison,  IL,  Magruder  Color  Company, 
Inc.,  Elizabeth,  NJ,  and  Sun  Chemical 
Corporation,  Fort  Lee,  NJ. 

Participation  in  the  Investigations  and 
Public  Service  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  these 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Industrial  users 
and  (if  the  merchandise  under 
investigation  is  sold  at  the  retail  level) 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  countervailing  duty  and 
antidumping  investigations.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Conmiission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these 
investigations  available  to  authorized 
applicants  representing  interested 
parties  (as  defined  in  19  U.S.C.  1677(9)) 
who  are  parties  to  these  investigations 
under  the  APO  issued  in  these 
investigations,  provided  that  the 
application  is  made  not  later  than  seven 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  under  the  APO. 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  June  27,  2003.  at  the 
U.S.  International  Trade  Commission 
Building,  500  E  Street  SW.,  Washington. 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Fred  Ruggles 
(202-205-3187  or  fruggles@usitc.gov) 
not  later  than  June  25,  2003.  to  arrange 
for  their  appearance.  Parties  in  support 
of  the  imposition  of  countervailing 
duties  and  antidumping  duties  in  these 
investigations  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference.  A 
nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 


request  permission  to  present  a  short 
statement  at  the  conference. 

Written  Submissions 

As  provided  in  sections  201.8  and 
207.15  of  the  Commission's  rules,  any 
person  may  submit  to  the  Commission 
on  or  before  July  2,  2003,  a  written  brief 
containing  information  and  argiiments 
pertinent  to  the  subject  matter  of  these 
investigations.  Parties  may  file  written 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  days  before  the  conference.  If 
briefs  or  written  testimony  contain  BPI. 
they  must  conform  with  the 
requirements  of  sections  201.6,  207.3, 
and  207.7  of  the  Commission's  rules. 
The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means,  except  to  the  extent  permitted  by 
section  201.8  of  the  Commission's  rules, 
as  amended.  67  FR  68036  (November  8. 
2002). 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  these  investigations 
must  be  served  on  all  other  parties  to 
these  investigations  (as  identified  by 
either  the  public  or  BPI  service  list),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.12  of  the 
Commission's  rules. 

Issued:  June  6,  2003. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  03-14793  Filed  6-10-03;  8:45  am] 

BH.UNG  0006  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  332-453] 

Conditions  of  Competition  for  Milk 
Protein  Products  in  the  U.S.  Market 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  investigation  and 
scheduling  of  public  hearing. 

EFFECTIVE  DATE:  June  5.  2003. 
SUMMARY:  Following  receipt  of  the 
request  on  May  14.  2003.  from  the 
Senate  Committee  on  Finance,  the 
Commission  instituted  investigation  No. 
332-453  Conditions  of  Competition  for 
Milk  Protein  Products  in  the  U.S. 


Market,  under  section  332(g)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1332(g)). 
As  requested  by  the  Committee,  the 
Commission  will  conduct  an 
investigation  and  provide  a  report  on 
competitive  conditions  for  milk  protein 
products  in  the  U.S.  market.  In  its  report 
the  Commission  will  provide,  to  the 
extent  possible,  the  following: 

•  An  overview  of  the  global  market 
for  milk  proteins  in  their  various  forms, 
including  such  factors  as  consumption, 
production,  and  trade  during  the  period 
1998-2002; 

•  Profiles  of  the  milk  protein 
industries  of  the  United  States  and 
major  dairy  exporting  countries,  and  in 
particular,  the  industries  of  Australia, 
New  Zealand,  and  the  European  Union; 

•  Information  on  the  overall  level  of 
government  support  and  other 
government  intervention  affecting 
producers  of  milk  proteins  in  the  United 
States  and  in  each  of  the  above- 
referenced  trading  partners  together 
with  a  discussion  of  competitive  factors, 
including  government  policies,  that 
impact  U.S.  production,  use,  and  trade 
in  milk  protein  products  in  their  various 
forms; 

•  Information  on  U.S.  imports  and 
exports  of  milk  protein  in  its  various 
forms  with  data  broken  down,  to  the 
extent  possible,  by  protein  content,  end 
use.  and  manufacturing  processes; 

•  A  history  of  U.S.  tanff  classification 
of  milk  proteins  and  tariff  treatment  of 
these  products,  including  any  fees  or 
quotas  imposed  under  section  22  of  the 
Agricultiiral  Adjustment  Act.  tariff  rate 
quotas  established  pursuant  to  the 
Uruguay  Round  Agreements,  and  U.S. 
Customs  Service  classification 
decisions; 

•  A  qualitative  and.  to  the  extent 
possible,  quantitative  assessment  of  how 
imported  milk  proteins  affect  farm  level 
milk  prices  in  the  United  States;  and. 

•  Other  information  relating  to 
competitive  factors  affecting:  (1)  The 
U.S.  industry  that  imports  and 
consumes  milk  proteins;  (2)  the  U.S. 
industry  that  supplies  competitive 
products,  and  (3)  the  competitive 
factors,  including  government  policies, 
that  impact  potential  U.S.  production  of 
milk  proteins  in  their  various  forms. 

As  requested  by  the  Committee,  the 
Commission's  report  will  provide 
information  on  the  competitiveness  of  a 
variety  of  milk  proteins  in  the  U.S. 
market,  focusing  on  milk  protein 
concentrate,  casein,  and  caseinate  and 
the  market  for  those  products  compared 
with  other  milk  proteins,  including 
whole  milk,  skim  milk,  dried  whole 
milk,  dried  skim  milk,  whey,  dried 
whey,  and  whey  protein  concentrates, 
covering  the  period  1998-2002.  As 
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requested,  the  Commission  will  transmit 
its  report  to  the  Committee  by  May  14. 
2004.  The  Committee  indicated  that  it 
intends  to  make  the  report  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Industry-specific  information  may  be 
obtained  from  Jonathan  Coleman, 
Project  Leader  (202-205-3465  or 
jcoIeinan@usitc.gov)  or  Warren  Payne. 
Deputy  Project  Leader  (202-205-3317  or 
wpayne@usitc.gov),  Office  of  Industries. 
U.S.  International  Trade  Commission, 
Washington,  DC  20436.  For  information 
on  legal  aspects  of  this  investigation, 
contact  William  Gearhart  of  the  Office  of 
General  Counsel  (202-205-3091  or 
wgearhart@usitc.gov).  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  TDD  terminal  on  (202- 
205-1810). 

Public  Hearing 

A  public  hearing  in  coimection  with 
the  investigation  will  be  held  at  the  U.S. 
International  Trade  Commission 
Building.  500  E  Street  SW.  Washington, 
DC  beginning  at  9:30  a.m.  on  December 
4,  2003.  All  persons  shall  have  the  right 
to  appear,  by  counsel  or  in  person,  to 
present  information  and  to  be  heard. 
Requests  to  appear  at  the  public  hearing 
should  be  filed  with  the  Secretary. 
United  States  International  Trade 
Commission.  500  E  Street  SW. 
Washington.  DC  20436,  no  later  than 
5:15  p.m.,  November  20,  2003.  Any 
prehearing  briefs  (original  and  14 
copies)  should  be  filed  not  later  than 
5:15  p.m.,  November  24.  2003,  the 
deadline  for  filing  post-hearing  briefs  or 
statements  is  5:15  p.m..  December  18, 
2003.  In  the  event  that,  as  of  the  close 
of  business  on  November  20.  2003.  no 
witnesses  are  scheduled  to  appear  at  the 
hearing,  the  hearing  will  be  canceled. 
Any  person  interested  in  attending  the 
hearing  as  an  observer  or  non- 
participant  may  call  the  Secretary  (202- 
205-1806)  after  November  20,  2003,  to 
determine  whether  the  hearing  'will  be 
held. 

Written  Submissions 

In  lieu  of  or  in  addition  to 
participating  in  the  hearing,  interested 
parties  are  invited  to  submit  written 
statements  concerning  the  investigation. 
Commercial  or  financial  information 
that  a  submitter  desires  the  Commission 
to  treat  as  confidential  must  be 
submitted  on  separate  sheets  of  paper, 
each  clearly  marked  "Confidential 
Business  Information"  at  the  top.  All 
submissions  requesting  confidential 
treatment  must  conform  with  the 
requirements  of  section  201.6  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 


submissions,  except  for  confidential 
business  information,  will  be  made 
available  for  inspection  by  interested 
parties.  The  Senate  Committee  on 
Finance  has  requested  that  the 
Commission  prepare  a  public  report 
(containing  no  confidential  business 
information).  Accordingly,  any 
confidential  business  information 
received  by  the  Commission  in  this 
investigation  and  used  in  preparing  the 
report  will  not  be  published  in  a  manner 
that  would  reveal  the  operations  of  the 
firm  supplying  the  information.  To  be 
assured  of  consideration  by  the 
Commission,  written  statements  relating 
to  the  Commission's  report  should  be 
submitted  to  the  Commission  at  the 
earliest  practical  date  and  should  be 
received  no  later  than  the  close  of 
business  on  December  18,  2003.  All 
submissions  should  be  addressed  to  the 
Secretary.  United  States  International 
Trade  Commission.  500  E  Street  SW, 
Wasliington,  DC  20436.  The 
Commission's  rules  do  not  authorize 
filing  submissions  with  the  Secretary  by 
facsimile  or  electronic  means,  except  to 
the  extent  permitted  by  section  201.8  of 
the  Commission's  Rules,  as  amended.  67 
FR  8036  (Nov.  8,  2002).  The  public 
record  for  this  investigation  may  be 
viewed  on  the  Commission's  electronic 
docket  (EDIS)  at  http://edis.usitc.gov. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)  205-1810.  Persons 
with  mobility  impairments  who  will 
i^eed  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 

List  of  Subjects 

Milk  proteins,  government 
intervention,  tariffs,  and  imports. 

Issued:  June  5,  2003. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secwtary. 
[FR  Doc.  03-14792  Filed  6-10-03;  8:45  am] 

BILUNG  CODE  702(M)2-t> 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Alcohol,  Tobacco,  Firearms, 
and  Explosives 

Agency  Information  Collection . 
Activities:  Proposed  Collection 
Commnets  Requested 

action:  30-day  notice  of  information 
collection  imder  review:  extension  of  a 
currently  approved  collection; 
Application  and  Permit  for  Temporal^ 


Importation  of  Firearms  and 
Ammunition  by  Nonimmigrant  Aliens. 

The  Department  of  Justice  (DO J), 
Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives  (ATF)  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  This  proposed  ■ 
information  collection  was  previously 
published  in  the  Federal  Register 
Voliune  68,  Niunber  51,  and  page  12716 
on  March  17,  2002,  allowing  for  a  60-. 
day  comment  period. 

The  purpose  of  tliis  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  July  11,  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  The  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503. 
Additionally,  conunents  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285. 

Written  comments  and  suggestions 
-  frx)m  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  acciu^cy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 
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Overviews  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  and  Permit  for  Temporary 
Importation  of  Firearms  and 
Ammunition  by  Nonimmigrant  Aliens. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  ATF  F  6NIA 
(5330.3D).  Bureau  of  Alcohol.  Tobacco, 
Firearms  and  Explosives. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  Other:  none.  Abstract:  This 
information  collection  is  needed  to 
determine  if  the  Firearms  or  ammunition 
listed  on  the  application  qualify  for 
importation  and  to  certify  that  a 
nonimmigrant  alien  is  in  compliance 
with  18  U.S.C.  922(g)(5)(B).  This 
application  will  also  serve  as  the 
authorization  for  importation. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  will  be  an  estimated 
15,000  respondents,  who  will  complete 
the  form  within  approximately  30 
mintues. 

(6)  An  estimate  of  the  total  burden  (in 
hours)  associated  with  the  collection: 
There  are  7,500  estimated  total  burden 
hours  associated  with  this  collection. 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suit  1600, 
Patrick  Henry  Building,  601  D  Street, 
NW..  Washington,  DC  20530. 

Dated:  June  5.  2003. 
Brenda  E.  Dyer, 

Deputy  Clearance  Officer.  United  States 
Department  of  Justice. 

(FR  Doc.  03-14620  Filed  6-10-03;  8:45  am) 
BtLUNO  CODE  4410-fB-4l 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Pending 
Registration 

By  Notice  dated  January  27,  2003,  and 
published  in  the  Federal  Register  on 
February  6,  2003,  (68  FR  6183),  Houba, 
Inc.,  16235  State  Road  17,  Culver, 
Indiana  46511,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 


a  bulk  manufacturer  of  the  basic  classes 
of  Schedule  II  controlled  substances 
Oxycodone  (9143)  and  Hydrocodone 
(9193).  The  firm  plans  to  bulk 
manufacture  the  controlled  substances 
for  sale  to  its  customers  for  the 
production  of  finished  dosage  form 
products. 

Comments  and  Objections  have  been 
filed  with  the  Drug  Enforcement 
Administration  and  are  currently  under 
review.  A  final  decision  regarding  the 
firm's  renewal  application  as  a  bulk 
manufacturer  is  hereby  being  held 
pending  investigation  and  resolution  of 
issues  raised. 

Houba,  Inc.  is  authorized  to  continue 
operatihg  under  the  manufacturer 
registration  issued  pursuant  to  the 
Notice  of  Registration  published  June 
13.  2002  (67  FR  40752)  pending  final 
approval  or  denial  of  the  renewal 
application. 

Dated:  May'23.  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

(FR  Doc.  03-14737  Filed  6-10-03;  8:45  am] 
BILLING  CODE  441IMI9-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301. 33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  October  24, 
2002,  Noramco,  Inc.  (formerly  Noramco 
of  Delaware,  Inc.),  500  Swedes  Landing 
Road,  Wilmington,  Delaware  19801, 
made  application  by  renewal  and  on 
December  4  and  26,  2002,  by  letters  to 
the  Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Schedule 

Morphine-N-Oxide  

Codeine-N-Oxide  (9053)  

Codeine  (9050) 

Oxycodone  (9143) 

Hydrocodone  (9193) 

Morphine  (9300)  

Thetjaine  (9333)  

Oxymorphone  (9652)  

The  firm  plans  to  manufacture  the 
listed  controlled  substances  for 
distribution  to  its  customers  as  bulk 
products. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufactiu'e  such  substances 


may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention: 
Federal  Register  Representative,  Office 
of  Chief  Counsel  (CCD)  and  must  be 
filed  no  later  than  August  11,  2003. 

Dated:  May  16.  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  'Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 
|FR  Doc.  03-14755  Filed  6-10-03;  8:45  am] 

BILUNG  COOe  4410-09-M 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  October  3, 
2002,  Varian,  Inc.,  Lake  Forest,  25200 
Commercentre  Drive,  Lake  Forest, 
California  92630-8810,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Dmg 


Phencyciidine  (7470)  

1  -Piperidincyclohexane- 

cartx>nitrille  (8603). 
Benzoylecgoonine  (9180) 


Sctiedule 


The  firm  plans  to  manufacture  small 
quantities  of  controlled  substances  for 
use  in  diagnostic  products. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,.DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCD) 
and  must  be  filed  no  later  than  August 
11,2003. 
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Dated:  May  16.  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  03-14736  Filed  6-1Q-03;  8:45  am) 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

Working  Group  on  Optional 
Professional  Management  Advisory 
Council  on  Employee  Welfare  and 
Pension  Benefit  Plans;  Notice  of 
Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  a  public  meeting  will  be 
held  Friday,  June  27.  2003,  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans  Working 
Group  assigned  to  study  optional 
professional  management  for  defined 
contribution  plans. 

The  session  will  taken  place  in  Room 
N-4437  C-D,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  The  purpose  of 
the  open  meeting,  which  will  run  fi-om 
9  a.m.  to  approximately  3:30  p.m.,  is  for 
working  group  members  to  hear 
testimony  ft'om  witnesses  about  the 
optional  professional  management  for 
defined  contribution  plans,  including  . 
employer  delegation  to  professional 
managers. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
the  topic  by  submitting  20  copies  before 
June  18,  2003  to  Sharon  Morrissey, 
Executive  Secretary,  ERISA  Advisory 
Coimcil,  U.S.  Department  of  Labor, 
Room  N-5677,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
working  group  should  contact  the 
Executive  Secretary  by  mail  or  call  (202) 
693-8668  before  June  18.  Oral 
presentations  should  be  limited  to  20 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individual 
with  disabilities  who  need  special 
accommodations  should  contact  the 
Executive  Secretary  by  mail  or  phone 
before  June  18. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  before  June  18. 
Papers  received  after  that  date  will  not 


be  included  in  the  record  of  the 
meeting. 

Signed  in  Washington,  DC  this  5tli  day  of 
June  2003. 
Paul  Zurawski, 

Deputy  Assistant  Secretary,  Employee 
Benefits  Security  Administration. 
[FR  Doc.  03-14698  Filed  6-10-03;  8:45  am] 
BILUNG  C0D€  4510-29-M 

DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

122nd  Full  Meeting  of  the  Advisory 
Council  on  Employee  Welfare  and 
Pension  Benefits  Plans;  Notice  of 
Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  l'9>4  (ERISA),  29 
U.S.C.  1142,  the  122nd  open  meeting  of 
the  full  Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans  will 
be  held  Friday,  June  27,  2003. 

The  session  will  take  place  in 
Conference  Room  N-4437  C-D,  U.S. 
Department  of  Labor  Building,  200 
Constitufion  Avenue,  NW.,  Washington, 
DC  20210.  The  purpose  of  the  open 
meeting,  which  will  begin  at  3:30  p.m. 
and  end  at  approximately  4:30  p.m.,  is 
for  the  chairs  of  this  year's  three 
Working  Groups  to  provide  progress 
reports  on  their  individual  study  topics 
to  the  full  Council. 

Members  of  the  public  are  encouraged 
to -file  a  written  statement  pertaining  to 
the  topic  by  submitting  20  copies  before 
June  18,  2003  to  Sharon  Morrissey, 
Executive  Secretary.  ERISA  Advisory 
Council,  U.S.  Department  of  Labqr, 
Room  N-5677,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
working  group  should  contact  the 
Executive  Secretary  by  mail  or  call  (202) 
693-8668  before  June  18.  Oral 
presentations  should  be  limited  to  20 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities  who  need  special 
accommodations  should  contact  the 
Executive  Secretary  by  mail  or  phone 
before  June  18. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  before  Jime  18. 
Papers  received  after  that  date  will  not 
be  included  in  the  record  of  the 
meeting. 


Signed  in  Washington.  DC  this  5th  day  ef 
June  2003. 
Paul  Zurawski. 

Deputy  Assistant  Secretary,  Employee 
Benefits  Security  Administration. 

[FR  Doc.  03-14699  Filed  6-10-03:  8:45  am] 

BILLING  CODE  45io-29-« 


DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

Worlcing  Group  on  Defined  Benefit 
Funding  and  Discount  Rate  Issues 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plans;  Notice  of 
Meeting 

Pursuant  to  the  Authority  contained 
in  Section  512  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA).  29  U.S.C.  1142,  a  public 
meeting  will  be  held  Thursday.  June  26. 
2003,  of  the  Advisory  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans  Working  Group  assigned  to  study 
defined  benefit  plan  funding  and 
discount  rate  issues. 

The  session  will  take  place  in  Room 
S-2322,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210.  The  purpose  of  the  open 
meeting,  which  will  run  from  9:15  a.m. 
to  approximately  5  p.m.,  is  for  working 
group  members  to  hear  testimony  from 
witnesses  about  the  appropriate 
discount  rate  for  defined  benefit  plans, 
and  related  funding  issues. 

Members  of  the  public  are  encouraged 
to  file  a  writtfen  statement  pertaining  to 
the  topic  by  submitting  20  copies  before 
June  18,  2003  to  Sharon  Morrissey, 
Executive  Secretary,  ERISA  Advisory 
Council.  U.S.  Department  of  Labor, 
Room  N-5677,  200  Constitution 
Avenue,  NW..  Washington,  DC  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
working  group  should  contact  the 
Executive  Secretary'  by  mail  or  call  (202) 
693-8668  before  June  18.  Oral 
presentations  should  be  limited  to  20 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities  who  need  special 
accommodations  should  contact  the 
Executive  Secretary  by  mail  or  phone 
before  June  18. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying-.  Twenty  (20T  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  before  June  18. 
Papers  received  after  that  date  will  not 
be  included  in  the  record  of  the 
meeting. 
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Signed  in  Washington,  DC,  this  5th  day  of 
June,  2003. 
Paul  Zurawski, 

Deputy  Assistant  Secretary,  Employee  ■ 
Benefits  Security  Administration. 
[FR  Doc.  03-14700  Filed  6-10-03;  8:45  am) 
MLUNO  COOC  4S1O-20-M 


DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

Working  Group  on  Heaitti  Care 
Security  Advisory  Council  on 
Employee  Welfare  and  Pension 
Benefits  Plans;  Notice  of  Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  a  public  meeting  will  be 
held  Wednesday,  June  25,  2003,  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans  Working 
Croup  assigned  to  study  health  care 
security. 

The  session  will  take  place  in  Room 
N-4437  C-D.  U.S.  Department  of  Labor. 
200  Constitution  Avenue  NW., 
Washington.  DC  20210.  The  purpose  of 
the  open  meeting,  which  will  run  from 
9  a.m.  to  approximately  4  p.m.,  is  for 
Working  Group  members  to  hear 
testimony  from  witnesses  about  the 
relative  merits  of  defined  contribution 
and  self-insured  health  plans. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
the  topic  by  submitting  20  copies  before 
June  18,  2003  to  Sharon  Morrisey, 
Executive  Secretary,  ERISA  Advisory 
Council,  U.S.  Department  of  Labor, 
Room  N-5677,  200  Constitution 
Avenue.  NW..  Washington.  DC  20210. 
Individuals  or  representatives  or 
organizations  wishing  to  address  the 
working  group  should  contact  the 
Executive  Secretary  by  mail  or  call  (202) 
693-8668  before  June  18.  Oral 
presentatives  should  be  limited  to  20 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities  who  need  special 
accommodations  should  contact  the 
Executive  Secretary  by  mail  or  phone 
before  June  18. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  before  June  18. 
Papers  received  after  that  date  will  not 
be  included  in  the  record  of  the 
meeting. 


Signed  in  Washington,  DC  this  5th  day  of 
June  2003. 
Paul  Zurawski, 

Deputy  Assistant  Secretary,  Employee 
Benefits  Security  Administration. 
[FR  Doc.  03-14701  Filed  6-10-03;  8:45  am) 
BM.UNG  COOC  4S10-29-M 


LIBRARY  OF  CONGRESS 

Copyright  Office 

Notification  of  Agreement  Under  the 
Small  Webcaster  Settlement  Act  of 
2002 

agency:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Notice  of  agreement. 

summary:  The  Copyright  Office  is 
publishing  an  agreement  which  sets 
rates  and  terms  for  the  reproduction  and 
performance  of  sound  recordings  made 
by  a  noncommercial  webcaster  under 
the  section  112  and  114  statutory 
licenses.  Noncommercial  webcasters 
who  meet  the  eligibility  requirements 
may  choose  to  operate  under  ihe 
statutory  licenses  in  accordance  with 
the  rates  and  terms  set  forth  in  the 
agreement  published  herein  rather  than 
the  rates  and  terms  adopted  by  the 
Librarian  of  Congress  in  an  earlier 
proceeding. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tanya  Sandros,  Senior  Attorney, 
Copyright  Arbitration  Royalty  Panel, 
P.O.  Box  70977,  Southwest  Station, 
Washington,  DC  20024.  Telephone: 
(202)  707-8380.  Telefax:  (202)  252- 
3423.  See  the  final  paragraph  of  the 
SUPPLEMENTARY  INFORMATION  for 
information  on  where  to  direct 
questions  regarding  the  rates  and  terms 
set  forth  in  the  agreement. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  1998,  Congress  amended  the 
Copyright  Act.  title  17  of  the  United 
States  Code,  to  make  clear  that  an 
eligible  nonsubscription  service  may 
publicly  perform  copyrighted  soimd 
recordings  by  means  of  digital  audio 
transmissions  under  a  statutory  license, 
17  U.S.C.  114,  provided  that  the  service 
pays  the  appropriate  royalty  fee  and 
complies  with  the  terms  of  the  license. 
At  the  same  time.  Congress  created  a 
second  statutory  license,  17  U.S.C. 
112(e).  to  allow  for  the  making  of 
ephemeral  reproductions  for  the 
purpose  of  facilitating  the  digital  audio 
transmissions  made  by  the 
nonsubscription  services  under  the 
section  114  license.  Rates  and  terms  for 
both  licenses  were  set  after  a  hearing 


before  a  copyright  arbitration  royalty 
panel  ("CARP").  See  67  FR  45239  (July 
8,  2002).  However,  some  small 
webcasters,  including  some 
noncommercial  webcasters.  did  not 
participate  in  that  proceeding  and 
expressed  reservations  about  the  fee 
structure  adopted  through  that  process. 

In  response  to  those  concerns. 
Congress  passed  the  Small  Webcaster 
Settlement  Act  of  2002  ("SWSA"),  Pub. 
L.107-321,  116  Stat.  2780,  amending  the 
section  112  and  section  114  statutory 
licenses  as  they  relate  to  small 
commercial  webcasters  and 
noncommercied  webcasters. 
Specifically,  the  SWSA  authorizes 
SoundExchange.  an  unincorporated 
division  of  the  Recording  Industry 
Association  of  America.  Inc.  and  the 
Receiving  Agent  designated  by  the 
Librarian  of  Congress  in  the  initial  rate 
setting  proceeding,  to  enter  into 
agreements  on  behalf  of  all  copyright 
owners  and  performers  for  the  purpose 
of  establishing  an  alternative  payment 
structure  for  small  commercial 
webcasters  ^  and  noncommercial 
webcasters  ^  operating  under  the  section 
112  and  section  114  statutory  licenses. 

The  rates  and  terms  set  forth  in  such 
agreements  apply  only  to  the  time 
periods  specified  in  the  agreement  and 
have  no  precedential  value  in  any 
proceeding  concerned  with  the  setting 
of  rates  and  terms  for  the  public 
performance  or  reproduction  in 
ephemeral  phonorecords  or  copies  of 
sound  recordings.  To  make  this  point 
clear,  Congress  included  language 
expressly  addressing  the  precedential 
value  of  such  agreements.  Specifically, 
section  114(fK5)(C),  as  added  by  the  ^ 
SWSA.  states  that: 

Neither  subparagraph  (A)  nor  any 
provisions  of  any  agreement  entered  into 
pursuant  to  subparagraph  (A),  including  any 
rate  structure,  fees,  tenms,  conditions,  or 
notice  and  recordkeeping  requirements  set 
forth  therein,  shall  be  admissible  as  evidence 
or  otherwise  taken  into  account  in  any 
administrative,  judicial,  or  other  government 
proceeding  involving  the  setting  or 
adjustment  of  the  royalties  payable  for  the 


'  SoundExchange  and  small  commercial 
webcasters  negotiated  such  an  agreement  and 
submitted  it  to  the  Copyright  Office  for  publication 
in  December,  2002.  See  67  FR  78510  (December  24, 
2002). 

2  For  purposes  of  the  SWSA.  a  "noncommercial 
webcaster"  is  defined  as  a  welx:aster  that:  (1)  Is 
exempt  from  taxation  under  section  501  of  the 
Internal  Revenue  Code  of  1986,  26  U.S.C.  501;  (2) 
has  applied  in  good  faith  to  the  Internal  Revenue 
Service  for  exemption  from  taxation  under  section 
501  of  the  Internal  Revenue  Code  and  has  a 
commercially  reasonable  expectation  that  such 
exemption  shall  be  granted;  or  (3)  is  operated  by  a 
State  or  possession  or  any  govenmental  entity  or 
subordinate  thereof,  or  by  the  United  States  or 
District  of  Columbia,  for  exclusively  public 
purposes.  17  U.S.C.  114(Q(5)(E). 
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public  performance  or  reproduction  in 
ephemeral  recordings  or  copies  of  sound 
recordings,  the  determination  of  terms  or 
conditions  related  thereto,  or  the 
establishment  of  notice  and  recordkeeping 
requirements  by  the  Librarian  of  Congress 
under  paragraph  (4)  or  section  112(e)(4).  It  is 
the  intent  of  Congress  that  any  royalty  rates, 
rate  structure,  definitions,  terms,  conditions, 
or  notice  and  recordkeeping  requirements, 
included  in  such  agreements  shall  be 
considered  as  a  compromise  motivated  by  the 
unique  business,  economic  and  political 
circimistances  of  small  webcasters.  copyright 
owners,  and  performers  rather  than  as 
matters  that  would  have  been  negotiated  in 
the  marketplace  between  a  willing  buyer  and 
a  willing  seller,  or  otherwise  meet  the 
objectives  set  forth  in  section  801(b). 

17  U.S.C.  114(f)(5)(C)  (2002). 

Request  for  Publication  of  Negotiated 
Rates  and  Terms  Available  to  Certain 
Noncommercial  Webcasters 

On  Jime  2,  2003,  SoundExchange,  and 
a  group  of  membership  organizations, 
including  American  Council  on 
Education,  Collegiate  Broadcasters,  Inc., 
the  Intercollegiate  Broadcasting  System, 
Inc.,  Harvard  Radio  Broadcasting  Co., 
Inc.,  and  the  National  Religious 
Broadcasters  Music  License  Committee, 
on  behalf  of  their  members  and/ or 
stations  that  operate  or  plan  to  operate 
noncommercial  webcasting  services, 
notified  the  CopjTight  Office  that  they 
had  negotiated  such  an  agreement  for 
the  reproduction  and  performance  of 
sound  recordings  by  noncommercial 
webcasters  under  the  section  112  and 
section  114  statutory  licenses,  .and 
requested  that  the  Copyright  Office 
publish  the  Rates  and  Terms  in  the 
Federal  Register,  as  required  under 
section  114(f)(5)(B)  of  the  Copyright  Act, 
as  amended  by  the  SWSA. 

Thus,  in  accordance  with  the 
requirement  set  forth  in  amended 
section  114(f)(5)(B),  the  Copyright  Office 
is  publishing  the  submitted  agreement, 
as  Appendix  A,  thereby  making  the 
rates  and  terms  in  the  agreement 
available  to  any  noncommercial 
webcaster  meeting  the  eligibility 
conditions  of  the  agreement  as  an 
alternative  to  the  rates  and  terms 
announced  by  the  Librarian  in  his  July 
8.  2002  order.  Moreover,  publication  of 
the  agreement  in  the  Federal  Register 
makes  the  agreement  binding  on  all 
copyright  owners  of  sound  recordings 
and  other  persons  entitled  to  payment 
under  section  114  in  lieu  of  any 
determination  by  a  copyright  arbitration 
royalty  panel  or  decision  by  the 
Librarian  of  Congress  and  fulfills  the 
Copyright  Office's  responsibility  with 
respect  to  this  agreement. 

Beyond  publication  of  this  docutnent. 
the  Copyright  Office  has  no 


responsibility  for  administering  the 
rates  and  terms  of  the  agreement.  For 
this  reason,  questions  regarding  the 
rates  and  terms  set  forth  in  this 
agreement  should  be  directed  to 
SoundExchange  (for  contact 
information,  see  http:// 
www.soundexchange.com).  Similarly, 
questions  regarding  the  previously 
published  agreement  between 
SoundExchange  and  small  commercial 
webcasters  should  also  be  directed  to 
SoundExchange. 

Dated:  June  6,  2003. 
Marybeth  Peters, 

Register  of  Copyrigh  ts. 

Note:  This  appendix  will  not  be  codified  in 
Title  37,  part  261.  of  the  Code  of  Federal 
Regulations. 


Appendix  A 

Rates  and  Terms  Available  to  Certain 
Noncommercial  Webc:asters 


1.  General 

(a)  Availability  of  Rates  and  Terms.  The 
rates  and  terms  set  forth  herein  (the  "Rates  • 
and  Terms")  cover  the  making  of  public 
performances  of  sound  recordings  by  means 
of  digital  audio  transmissions  under  the 
statutory  license  of  17  U.S.C.  114  by 
"Noncommercial  Webcasters"  (as  defined  in 
Section  9(e)  hereof),  and  the  reproduction  of 
ephemeral  recordings  used  solely  to  facilitate 
such  transmissions  under  the  statutory 
license  of  17  U.S.C.  112(e),  during  the  period 
beginning  on  October  28,  1998,  and  ending 
on  December  31,  2004.  A  Noncommercial 
Webcaster  may  elect  to  be  subject  to  these 
Rates  and  Terms,  in  their  entirety,  by 
complying  with  the  procedure  set  forth  in 
Section  2  hereof. 

(b)  Relationship  to  Other  Provisions. 
Subject  to  Section  7,  any  Noncommercial 
Webcaster  relying  upon  the  statutory  licenses 
set  forth  in  17  U.S.C.  112  and  114  under 
these  Rates  and  Terms  shall  comply  with  the 
requirements  of  17  U.S.C.  112  and  114,  these 
Rates  and  Terms  and  other  governing 
provisions  established  by  the  Copyright 
Office.  Any  terms  determined  in  accordance 
with  17  U.S.C.  112  and  114  and  applicable 

to  the  collection  and  distribution  by 
SoundExchange  of  payments  under  17  U.S.C. 
112  and  114  from  commercial  eligible 
nonsubscription  transnaission  services  (e.g. 
terms  relating  to  distribution  of  royalties  by 
SoundExchange,  deductions  from 
distributions,  unclaimed  funds,  possible 
designation  of  successors  to  SoundExchange 
in  the  event  of  its  dissolution,  retention  of 
records,  verification,  and  confidentiality  of 
payment  information)  shall  apply  to 
payments  under  these  Rates  and  Terms 
except  to  the  extent  inconsistent  with  these 
Rates  and  Terms. 

(c)  Relationship  to  Other  Agreements. 
These  Rates  and  Terms  are  without  prejudice 
to,  and  subject  to,  any  volunteiry  agreements 
that  a  Noncommercial  Webcaster  may  have 
entered  into  with  any  sound  recording 
copyright  owner.  Should  there  be  any 
voluntarily ,n«gptiated  rates  and  terms  arrived 


at  between  copyright  owners  and  webcasters 
that  are  adopted  by  the  Librarian  of  Congress 
during  2003  as  rates  and  terms  for  eligible 
nonsubscription  transmission  services 
following  publication  of  such  rates  and  terms 
in  the  Federal  Register  pursuant  to  37  CFR 
251.63(b),  any  Noncommercial  Webcaster 
that  qualifies  for  such  rates  may,  by  written 
notice  to  SoundExchange,  elect,  for  2004,  to 
pay  royalties  imder  the  rates  and  terms 
adopted  by  the  Librarian  in  lieu  of  the  rates 
and  terms  applicable  hereunder:  provided 
that  if  a  Noncommercial  Webcaster  does  so, 
it  shall  at  the  time  its  first  2004  payment  is 
due  under  the  terms  adopted  by  the 
Librarian,  pay  any  additional  amount  that 
would  have  been  due  under  the  rates  and 
terms  adopted  by  the  Librarian  for  the  period 
beginning  on  October  28. 1998,  and  ending 
on  December  31.  2003,  in  excess  of  the 
yalties  previously  paid  by  the 
oncommercial  Webcaster  for  that  period 
under  these  Rates  and  Terms. 
.'(d)  CARP  Proceedings.  A  Noncommercial 
^-- — Webcaster  that  elects  to  be  subject  to  these 
Rates  and  Terms  agrees  that  it  has  elected 
these  terms  in  lieu  of  participating  in  a 
copyright  arbitration  royalty  panel  ("Ci^RP") 
proceeding  to  set  rates  for  the  2003-2004 
period  and  in  lieu  of  any  different  rates  and 
terms  that  may  be  determined  through  such 
a  CARP  proceeding.  Thus,  once  a 
Noncommercial  Webcaster  has  elected  these 
Rates  and  Terms,  it  shall  refrain  from 
participating  in  any  such  CARP  proceeding 
and  can  opt  out  of  these  Rates  and  Terms' 
only  as  provided  in  Section  1(c). 


toy 
i^o 


2.  Election  for  Treatment  as  a 
Noncommercial  Webcaster 

(a)  Election  Process.  A  Noncommercial 
Webcafster  that  wishes  to  elect  to  be  subject 
to  these  Rates  and  Terms  in  lieu  of  any  other 
royalty  rates  and  terms  that  otherwise  might 
apply  under  17  U.S.C.  112  and  114  for  the 
period  beginning  on  October  28. 1998.  and 
ending  on  December  31.  2004.  shall  submit 
to  SoundExchange  a  completed  and  signed 
election  form  (available  on  the 
SoundExchange  Web  site  at  http:// 

v^^^^^■. soundexchange.com]  by  no  later  than 
the  date  30  days  after  publication  of  these 
Rates  and  Terms  in  the  Federal  Register. 
Notwithstanding  the  preceding  sentence — 

(1)  if  a  Noncommercial  Webcaster  has  not 
previously  made  digital  audio  transmissions 
of  sound  recordings  under  the  section  114 
statutory  license,  the  Noncommercial 
Webcaster  may  make  its  election  by  no  later 
than  the  first  date  on  which  it  would  be 
obligated  undfer  these  Rates  and  Terms  to 
make  a  royalty  payment  for  the  use  of  sound 
recordings  under  the  section -11 2  or  114 
statutorv  license;  and 

(2)  an  "NEE"  (as  defined  in  Section  9(d)) 
may  make  its  election  by  no  later  than 
October  15,  2003. 

(b)  Effect  of  Election  or  Nonelection.  A 
Noncommercial -Weljcaster  that  fails  to  make 
a  timely  election-shall  pay  royalties  as 
otherwise  provided  under  17  U.S.C.  112  and 
114  (the  "Statutor)'  Rate").  Subject  to  Section 
l(cl,  if  a  Noncommercial  Webcaster  timely 
elects  to  be  covered  by  these  Rates  and 
Terms,  the  Noncommercial  Webcaster  shall 
thereafter  be  obligated  to  pay  royalties  under 
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and  comply  with  the  provisions  of  these 
Rales  and  Terms  through  December  31,  2004. 
provided  that  such  Noncommercial 
Webc:aster  continues  to  meet  the  conditions 
for  ejigibility  as  a  Noncommercial  Webcaster, 
as  set  forth  in  17  U.S.C.  114(f)(5)(E)(i)  (as 
added  by  the  Small  Webcaster  Settlement  Act 
of  2002)' 

(c)  Proof  of  Eligibility.  A  Noncommercial 
Webcaster  that  makes  an  election  pursuant  to 
Section  2(a)  shall  make  available  to 
SoundExchange,  within  30  days  after 
SoundExchange"s  written  request  at  any  time 
during  the  3  years  following  such  election, 
sufficient  evidence  to  support  its  eligibility 
as  a  Noncommercial  Webcaster  and,  if 
applicable,  as  an  NEE.  Any  proof  of 
eligibility  provided  hereunder  shall  be 
provided  with  a  certification  signed  by  the 
chief  executive  officer  of  the  Noncommert;ial 
Webcaster.  or  other  person  with  similar 
management  authority  over  the 
Noncommercial  Webcaster,  certifying  that 
the  information  provided  is  accurate  and  the 
person  signing  is  authorized  to  act  on  behalf 
of  the  Noncommercial  Webcaster. 

3.  Minimum  Annual  Fees 

(a)  NEEs  Transmitting  a  Single  Channel. 
Except  as  provided  in  Section  3(c)  and 
subject  to  Section  4.  each  NEE  shall  pay 
nonrefundable  minimum  annual  fees  as  set 
forth  below  for  all  or  any  portion  of  a  year 
in  which  it  made  or  makes  any  digital  audio 
transmissions  of  sound  recordings  under  the 
section  114  statutory  license  (whether  a 
"Broadcaster  Simulcast"  (as  defined  in 
Section  9(b)),  an  Internet-only  transmission 

'  or  otherwise): 

(1)  S200  for  the  period  beginning  on 
October  28,  1998.  and  ending  on  December 
31,  1999  (which  shall  be  treated  as  one  year 
for  purposes  of  these  Rates  and  Terms); 

(2)  $250  for  each  of  the  years  2000  through 
2003:  and 

(3)  S500  for  2004,  except  in  the  case  of  an 
NEE  that  is,  or  is  affiliated  with,  an 
educational  institution  with  fewer  than 
10,000  enrolled  students,  in  which  case  the 
minimum  fee  shall  be  S230. 

(b)  Other  Noncommercial  Webcasters 
Tmnsmitting  a  Single  Channel.  Except  as 
provided  in  Section  3(c)  and  subject  to 
Section  4,  each  Noncommercial  Webcaster 
that  is  not  an  NEE  shall  pay  nonrefundable 
minimum  annual  fees  as  set  forth  below  for 
all  or  any  portion  of  a  year  in  which  it  made 
or  makes  any  digital  audio  transmissions  of 
sound  recordings  under  the  section  li4 
statutory  license  (whether  a  Broadcaster 
Simulcast,  an  Internet-only  transmission  or 
otherwise): 

(1)  $200  for  the  period  beginning  on 
October  28, 1998.  and  ending  on  December 
31.  1999  (which  shall  be  treated  as  one  year 
for  purposes  of  these  Rates  and  Terms); 

(2)  $250  for  2000: 

(3)  $300  for  2001,  except  in  the  case  of  a 
Noncommercial  Webcaster  substantially  all 
of  the  programming  of  which  is  reasonably 
classified  as  news,  talk,  sports  or  business 
programming,  in  which  case  the  minimum 
fee  shall  be  $250: 

•     (4)  $350  for  2002,  except  in  the  case  of  a 
Noncommercial  Webcaster  substantially  all 
of  the  programming  of  which  is  reasonably 


classified  as  news,  talk,  sports  or  business 
programming,  in  which  case  the  minimum 
fee  shall  be  $250: 

(5)  $400  for  2003,  except  in  the  case  of  a 
Noncommercial  Webcaster  substantially  all 
of  the  programming  of  which  is  reasonably 
classified  as  news,  talk,  sports  or  business 
programming,  in  which  case  the  minimum 
fee  shall  be  $250;  and 

(6)  $500  for  2004,  except  in  the  case  of  a 
Noncommercial  Webcaster  substantially  all 
of  the  programming  of  which  is  reasonably 
classified  as  news,  talk,  sports  or  business 
programming,  in  which  case  the  minimum 
fee  shall  be  $250. 

(c)  Noncommercial  Webcasters 
Transmitting  Multiple  Channels. 
Notwithstanding  Section  3(a)  or  (b)  as 
applicable,  the  nonrefundable  minimum 
annual  fee  shall  be  $500  for  each  year  (as 
identified  in  Section  3(a)(1)  through  (3)  or 
3(b)(1)  through  (6))  for  any  Noncommercial 
Webcaster  that  made  or  makes  digital  audio 
transmissions  of  sound  recordings  on  more 
than  one  channel  or  station  of  programming: 
provided  that — 

(1)  if  the  digital  audio  transmissions  of 
sound  recordings  over  any  channels  or 
stations  in  excess  of  one  consist  only  of 
"Incidental  Performances"  (as  defined  in 
Section  9(f)),  the  nonrefundable  minimum 
annual  fee  shall  be  as  provided  in  Section 
3(a)  or  (b)  as  applicable; 

(2)  if  substantially  all  of  the  programming 
of  all  of  a  Noncommercial  Webcaster's 
channels  and  stations  is  reasonably  classified 
as  news,  talk,  sports  or  business 
programming,  the  minimum  fee  shall  be 
$250; 

(3)  if  a  Nonconunercial  Webcaster  that 
owns  or  operates  multiple  over-the-air 
terrestrial  AM  or  FM  radio  stations  offers 
more  than  one  Internet  channel  or  station  on 
which  substantially  all  of  the  programming 
consists  of  Broadcaster  Simulcasts,  then — 

(A)  a  nonrefundable  minimum  annual  fee 
otherwise  determined  in  accordance  with 
this  Section  3(c)  shall  extend  to  only  three 
such  Internet  channels  or  stations  offering 
Broadcaster  Simulcasts,  as  well  as  associated 
Internet-only  channels  (subject  to  Section  5): 

(B)  additional  nonrefundable  minimum 
annual  fees  shall  be  payable  under  this 
Section  3(c)  for  additional  groups  of  up  to 
three  Internet  channels  or  stations  offering 
Broadcaster  Simulcasts,  as  well  as  associated 
Internet-only  channels  (subject  to  Section  5); 

(C)  each  such  group  of  up  to  three  such 
Internet  channels  or  stations,  as  well  as 
associated  Internet-only  channels  (subject  to 
Section  5),  shall  be  treated  as  a  separate 
Noncommercial  Webcaster  for  purposes  of 
Sections  3(c)(2),  4  and  5: 

(D)  all  such  channels  or  stations  offering 
Broadcaster  Simulcasts  in  a  group  shall  be 
treated  as  a  single  channel  or  station  for 
purposes  of  Section  5: 

(E)  any  additional  channels  or  stations 
considered  with  the  group  for  purposes  of 
Section  5  shall  also  be  considered  with  the 
group  for  purposes  of  Section  4:  and 

(F)  accordingly,  the  Noncommercial 
Webcaster  may  offer  two  additional  Internet- 
only  channels  or  stations  with  each  group  of 
up  to  three  channels  or  stations  offering 
Broadcaster  Simulcasts  without  triggering 


payments  under  Section  5(b),  but  all  of  such 
channels  or  stations  (up  to  a  total  of  five) 
shall  be  considered  together  for  purposes  of 
determining  whether  the  Noncommercial 
Webcaster.exceeds  the  146.000  Aggregate 
Tuning  Hour  threshold  in  Section  4;  and 

(4)  for  purposes  of  determining  the  number 
of  channels  or  stations  of  programming 
offered  by  a  Noncommercial  Webcaster,  an 
"archived  program"  (as  defined  in  17  U.S.C. 
114(j)(2))  that  complies  with  the  conditions 
in  17  U.S.C.  114(d)(2)(C)(iii)(I)  and  (II)  shall 
not  be  considered  a  separate  channel  or 
station  of  programming  except  in  the  case  of 
a  Noncommercial  Webcaster  that  exclusively 
makes  digital  audio  transmissions  of 
archived  programming. 

(d)  Payment  in  Lieu  of  Providing  Reports  of 
Use.  All  Noncommercial  Webcasters' 
payments  of  nonrefundable  minimum  annual 
fees  for  each  of  2003  and  2004  shall  be 
accompanied  by  an  additional  payment  of 
$50  in  2003  and  $25  in  2004  in  lieu  of  the 
provision  of  reports  of  use  of  sound  ^ 

recordings,  as  described  in  Section  7. 

4.  Usage  Fees  for  2004 

(a)  In  General.  Subject  to  Section  5,  the 
nonrefundable  minimum  annual  fee  payable 
under  Section  3  for  2004  shall  constitute  full 
payment  for  digital  audio  transmissions 
totaling  not  more  than  146,000  "Aggregate 
Tuning  Hours"  (as  defined  in  Section  9(a)) 
per  month.  If.  in  any  month  during  2004.  a 
Noncommercial  Webcaster  makes  digital 
audio  transmissions  of  sound  recordings 
under  the  section  114  statutory  license  in 
excess  of  146.000  Aggregate  Tuning  Hours, 
the  Noncommercial  Webcaster  shall  pay 
additional  royalties  for  those  digital  audio 
transmissions  in  excess  of  146,000  Aggregate 
Tuning  Hours  at  the  following  rates,  subject 
to  an  election  as  provided  in  Section  4(b): 

(1)  $0.0002176  (.02176e)  per 
"Performance"  (as  defined  in  Section  9(f));  or 

(2)  $.00251  (.251c)  per  "Aggregate  Tuning 
Hour."  except  in  the  case  of  channels  or 
Stations  where  substantially  all  of  the 
programming  is  reasonably  classified  as 
news,  talk,  sports  or  business  programming, 
in  which  case  the  royalty  rate  shall  be  $.0002 
(.02c)  per  Aggregate  Tuning  Hour. 

For  the  avoidance  of  doubt,  a 
Noncommercial  Webcaster  shall'calculate  its 
Aggregate  Tuning  Hours  of  digital  audio 
transmissions  each  month  and  shall  pay  any 
additional  royalties  owed  for  such  month  as 
provided  above  in  this  Section  4(a).  but  the 
Noncommercial  Webcaster  shall  not  owe  any 
additional  royalties  for  any  subsequent 
months  until  such  time  as  the 
Noncommercial  Webcaster  again  exf:eeds  the 
146,000  Aggregate  Tuning  Hour  threshold 
during  i  given  month. 

(b)  Election  of  Per  Performance  or 
Aggregate  Tuning  Hour  Rate.  The  first  time 
a  Noncommercial  Webcaster  is  required  to 
pay  additional  royalties  under  Section  4(a), 
the  Noncommercial  Webcaster  shall  elect  to 
pay  based  on  the  per  performance  royalty  set 
forth  in  Section  4(a)(1)  or  the  aggregate 
tuning  hour  royalty  set  forth  in  Section 
4(a)(2)  for  all  additional  royalties  under 
Section  4(a)  incurred  during  the  remainder  of 
2004.  if  any.  Thus,  for  example,  a 
Noncommercial  Webcaster  may  not  in  one 
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month  when  its  digital  audio  transmissions 
exceed  146.000  Aggregate  Tuning  Hours 
calculate  its  additional  royalties  based  on  the 
per  performance  royalty  and  in  another 
month  when  its  digital  audio  transmissions 
exceed  146.000  Aggregate  Tuning  Hours 
calculate  its  additional  royalties  based  on  the 
aggregate  tuning  hour  royalty. 

(c)  Reporting.  For  2004,  each 
Noncomhiercial  Webcaster  making  digital 
audio  transipissions  in  excess  of  146,000 
Aggregate  Tuning  Hours  in  any  month  shall 
report  its  Aggregate  Tuning  Hours  of  digital 
audio  transmissions  to  SoundExchange  in  its 
monthly  statement  of  account  under  Section 
6(d).  Each  Noncommercial  Webcaster  having 
a  statutory  license  in  2004  and  not  making 
digital  audio  transmissions  in  excess  of 
146.000  Aggregate  Tuning  Hours  in  any 
month  shall  so  certify  in  the  statement  of 
account  accompanying  its  first  payment  in 
2005,  if  any. 

5.  Fees  for  More  Than  Three  Channels  of 
Programming 

Subject  to  Section  3(c)(3),  if  in  any  year  (as 
identified  in  Section  3(a)(1)  through  (3)  or 
3(b)(1)  through  (6)).  a  Noncommercial 
Webcaster  made  or  makes  digital  audio 
transmissions  of  sound  recordings  on  more 
than  three  channels  or  stations  of 
programming,  then — 

(a)  the  Noncommercial  Webcaster  shall  by 
written  notice  to  SoundExchange  at  the  time 
of  its  first  payment  for  the  year  or  its 
inception  of  its  first  channel  or  station  in 
excess  of  three,  whichever  is  later,  designate 
three  channels  or  stations  for  which  the 
nonrefundable  minimum  annual  fee  payable 
under  Section  3,  and  in  2004,  any  additional 
royalty  payment  under  Section  4,  shall 
constitute  full  payment;  and 

(b)  the  Noncommercial  Webcaster  shall  pay 
royalties  for  all  its  digital  audio 
transmissions  of  sound  recordings  under  the 
section  114  statutory  license  over  its  other 
channels  and  stations  at  the  Statutory  Rate 
for  digital  audio  transmissions  made  by 
commercial  eligible  nonsubscription 
transmission  services  at  such  time,  provided 
that— 

(1)  the  Noncommercial  Webcaster  shall  not 
be  required  to  make  any  minimum  payment 
that  otherwise  applies  to  commercial  eligible 
nonsubscription  transmission  services; 

(2)  the  nonrefundable  minimum  annual  fee 
payable  under  Section  3  shall  not  be 
creditable  toward  such  payments  for  its  other 
channels  and  stations; 

(3)  such  payments  for  its  other  channels 
and  stations  shall  be  due  at  the  times 
provided  in  Section  6  (rather  than  any 
different  times  otherwise  applicable  to 
commercial  eligible  nonsubscription 
transmission  services),  except  that  if  the 
Statutory  Rate  for  digital  audio  transmissions 
made  by  commercial  eligible  nonsubscription 
transmission  services  has  not  then  been 
determined,  such  payments  for  its  other 
channels  and  stations  shall  be  due  45  days 
following  the  month  in  which  the  Statutory 
Rale  is  determined;  and 

(4)  the  Noncommercial  Webcaster  shall 
comply  with  other  terms  relating  to  royalty 
payments  that  otherwise  apply  to  commercial 
eligible  nonsubscription  transmission 


services  (e.g.  terms  concerning  any  election 
among  payment  options). 

For  the  avoidance  of  doubt,  by  operation  of 
Section  3(c)(3).  when  a  Noncommercial 
Webcaster  that  owns  or  operates  multiple 
over-the-air  terrestrial  AM  or  FM  radio 
stations  offers  more  than  one  Internet 
channel  or  station  on  which  substantially  all 
of  the  programming  consists  of  Broadcaster 
Simulcasts:  (i)  such  Broadcaster  Simulcasts 
shall  in  no  event  be  subject  to  the  Statutory 
Rate  for  digital  audio  transmissions  made  by 
commercial  eligible  nonsubscription 
transmission  services,  and  fii)  only 
progreimming  offered  on  Internet-only 
channels  or  stations  in  excess  of  two  that 
may  be  associated  with  a  group  of  up  to  three 
channels  or  stations  offering  Broadcaster 
Simulcasts  may  be  subject  to  that  Statutory 
Rate  as  provided  in  this  Section. 

6.  Payment  of  Royalties  in  General 

(a)  Timing  of  Minimum  Payments. 
Payments  of  nonrefundable  minimum  annual' 
fees  under  Section  3  for  the  period  beginning 
on  October  28, 1998,  and  ending  on 
December  31,  2003,  shall  be  due  by  October 
15.  2003.  Nonrefundable  minimum  annual 
fees  for  2004  shall  be  due  by  January  31, 

.2004.  Notwithstanding  the  foregoing 
provisions  of  this  Section  6(a),  when  a 
Noncommercial  Webcaster  has  not 
previously  made  digital  audio  transmissions 
of  sound  recordings  under  the  section  114 
statutory  license,  the  Noncommercial 
Webcaster  may  make  its  first  payment  of 
nonrefundable  minimum  annual  fees  within 
45  days  following  the  month  in  which  the 
Noncommercial  Webcaster  commences 
digital  audio  transmissions  of  sound 
recordings  under  the  section  114  statutory     • 
license. 

(b)  Timing  of  Other  Payments.  Any 
payments  due  under  Section  4  or  5  shall  be 
due  45  days  following  the  month  in  which 
the  liability  accrues. 

(c)  Credit.  Any  payments  of  section  112  or 
114  statutory  license  royalties  made  by  a 
Noncommercial  Webcaster  to 
SoundExchange  prior  to  its  election  under 
Section  2  shall  be  creditable  tothe  paj-ments 
due  under  Sections  3  through  5  of  these  Rates 
and  Terms. 

(d)  Remittance.  Payments  of  all  amounts 
due  under  these  Rates  and  Terms  shall  be 
made  to  SoundExchange  and  shall  under  no 
circumstances  be  refundable.  Payments  shall 
be  accompanied  by  a  statement  of  account  in 
the  form  made  available  on  the 
SoundExchange  Web  site  located  at  http:// 
www.soundexchange.com. 

(e)  Ephemeral  Recordings.  The  royalty 
payable  under  17  U.S.C.  112(e)  for  any 
reproduction  of  a  phonorecord  made  during 
the  period  beginning  oh  October  28,  1998, 
and  ending  on  December  31,  2004,  and  used 
solely  by  a  Noncommercial  Webcaster  to 
facilitate  transmissions  for  which  it  pays 
royalties  as  and  when  provided  in  these 
Rates  and  Terms  shall  be  deemed  to  be 
included  within,  and  to  comprise  8.8% 
percent  of.  the  Noncommercial  Webcaster's 
royalty  payments  under  these  Rates  and 
Terms. 

(f)  Continuing  Obligation  to  Pay.  If 
Statutory  Rates  and  terms  for  Noncommercial 


Webcasters  for  the  period  beginning  January 
1,  2005,  have  riot  been  established  by 
December  31,  2004,  then  Noncommercial 
Webcasters  shall  continue  to  make  payments 
at  the  2004  rates  under  these  Rates  and 
Terms  until  such  successor  rates  and  terms 
are  established.  Such  interim  royalties  shall 
be  subject  to  retroactive  adjustment  based  on 
the  final  successor  rates.  Any  overpayment - 
shall  be  fully  creditable  to  future  paym^ts, 
and  any  underpayment  shall  be  paid  within 
30  days  after  establishment  of  the  successor 
rates  and  terms,  except  as  may  otherwise  be 
provided  in  the  successor  terms. 

(g)  Late  Payments.  A  Noncommercial 
Webcaster  shall  pay  a  late  fee  of  0.75%  per 
month,  or  the  highest  lawful  rate,  whichever 
is  lower,  for  any  payment  received  by 
SoundExchange  after  the  due  date.  Late  fees 
shall  accrue  from  the  due  date  until  payment 
is  received  by  SoundExchange. 

7.  Notice  and  Recordkeeping 

{a.]Data  for  Distributions.  Noncommercial 
Webcasters  electing  these  Rates  and  Terms 
shall  not  be  required  to  provide  reports  of  use 
of  sound  recordings  for  2003  and  2004,  even 
if  the  Librarian  of  Congress  issues  regulations 
otherwrse  requiring  such  reports  by 
Noncommercial  Webcasters.  The  payments 
required  by  Section  3(d)  are  intended  to 
facilitate  SoundExchange's  ability  to  collect 
or  otherwise  acquire  substitute  data  on  which 
,  to  base  distributions  to  copyright  owners  arid 
performers  of  payments  made  by 
Noncommercial  Webcasters,  although 
SoundExchange  shall  be  under  no  obligation 
to  spend  such  payments  in  any  particular 
way  or  to  collect  or  otherwise  acquire  any 
particular  data  by  any  particular-means. 
SoundExchange  may  base  its  distributions  to 
copyright  owners  and  performers  of 
payments  made  by  Noncommercial 
Webcasters  on  any  data  or  methodology 
determined  by  its  board. 

(b)  Future  Reporting.  The  Noncommercial 
Webcasters  shall  designate  a  task  force  of  not 
less  than  five  members  that  shall  be  obligated 
to  use  reasonable  efforts  to  work  with 
SoundExchange  to  determine  data  fields  and 
report  formats  and  recommend  policies, 
procedures  and  systems  for  the  delivery  of 
electronic  reports  of  use  of  sound  recordings 
to  SoundExchange  sufficient  to  permit 
SoundExchange.  beginning  in  2005.  to 
distribute  the  royalties  paid  by 
Noncommercial  Webcasters  to  those 
copyright  owners  and  performers  whose 
sound  recordings  are  used  by 
Noncommercial  Webcasters  based  on  data    ; 
reported  by  or  on  behalf  of  Noncommercial 
Webcasters.  In  the  absence  of  agreement 
among  the  Noncommercial  Webcasters 
concerning  the  membership  of  such  task 
force,  each  Noncommercial  Webcaster  shall 
be  obligated  to  use  reasonable  efforts  to  do 
the  foregoing. 

8.  Default 

A  Noncommercial  Webcaster  shall  comply 
with  all  the  requirements  of  these  Rates  and 
Terms.  If  it  fails  to  do  so.  SoundExchange 
may  give  written  notice  to  the 
Noncommercial  Webcaster  that,  unless  the 
breach  is  remedied  within  30  days  from  the 
date  of  notice  and  not  repeated,  the  " 
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Noncommercial  Webcaster's  authorization  to 
make  public  performances  and  ephemeral 
reproductions  under  these  Rates  and  Terms 
will  be  automatically  terminated.  Such 
termination  renders  any  public  performances 
and  ephemeral  reproductions  as  to  which  the 
breach  relates  actionable  as  acts  of 
infringement  under  17  U.S.C.  501  and  fully 
subject  to  the  remedies  provided  by  17  U.S.C. 

502-506  and  509. 

J 

9.  Definitions 

As  used  in  these  Rates  and  Terms,  the 
following  terms  shall  have  the  following 
meanings: 

(a)  The  term  "Aggregate  Tuning  Hours" 
means  the  total  hours  of  programming  that  a 
Noncommercial  Webcaster  has  transmitted 
during  the  relevant  period  to  all  listeners 
within  the  United  States  over  the  relevant 
channels  or  stations,  and  from  any  archived 
programs,  that  provide  audio  programming 
consisting,  in  whole  or  in  part,  of  eligible 
nonsubscription  transmissions,  less  the 
actual  running  time  of  any  sound  recordings 
for  which  tlie  Noncommercial  Webcaster  has 
obtained  direct  licenses  apart  from  17  U.S.C. 
114(d)(2)  or  which  do  not  require  a  license 
under  United  States  copyright  law.  By  way 
of  example,  if  a  Noncommercial  Webcaster 
transmitted  1  hour  of  programming  to  10 
simultaneous  listeners,  the  Noncommercial 
Webcaster's  Aggregate  Tuning  Hours  would 
equal  10.  If  three  minutes  of  that  hour 
consisted  of  transmission  of  a  directly 
licensed  recording,  the  Noncommercial 
Webcaster's  Aggregate  Tuning  Hours  would 
equal  9  hours  and  30  minutes.  As  an 
additional  example,  if  one  listener  listened  to 
a  Noncommercial  Webcaster  for  10  hours 
(and  none  of  the  recordings  transmitted 
during  that  time  was  directly  licensed),  the 
Noncommercial  Webcaster's  Aggregate 
Tuning  Hours  would  equal  10. 

(b)  A  "Broadcaster  Simulcast"  is  a 
simultaneous  Internet  transmission  or 
retransmission  of  an  over-the-air  terrestrial 
AM  or  FM  radio  broadcast,  including  one 
with  previously  broadcast  programming 
substituted  for  programming  for  which 
requisite  licenses  or  clearances  to  transmit 
over  the  Internet  have  not  been  obtained  and 
one  with  substitute  advertisements,  where 
such  Internet  transmission  or  retransmission 
is  made  by  a  Noncommercial  Webcaster  that 
owns  or  operates  the  over-the-air  radio 
station  making  the  AM  or  FM  broadcast. 

(c)  An  "Incidental  Performance"  is  a 
Performance  that  both: 

(1)  makes  no  more  than  incidental  use  of 
sound  recordings  including,  but  not  limited 
to,  brief  musical  transitions  in  and  out  of 
commercials  or  program  segments,  brief 
performances  during  news,  talk,  sports  and 
business  programming,  brief  background 
performances  during  disk  jockey 
announcements,  brief  performances  during 
commercials  of  60  seconds  or  less  in 
duration,  or  brief  performances  during 
sporting  or  other  public  ievents;  and 

(2)  other  than  ambient  music  that  is 
background  at  a  public  event,  does  not 
contain  an  entire  sound  recording  and  does 
not  feature  a  particular  sound  recording  of 
more  than  30  seconds  (as  a  sound  recording 
used  as  a  theme  song  is  featured). 


(d)  An  "NEE"  or  "Noncommercial 
Educational  Entity"  is  a  Noncommercial 
Webcaster  that  is  directly  operated  by.  or  is 
affiliated  with  and  officially  sanctioned  by. 
and  the  digital  audio  transmission  operations 
of  which  are.  during  the  course  of  the  year, 
staffed  substantially  by  students  enrolled  at, 
a  domestically  accredited  primary  or 
secondary  school,  college,  university  or  other 
post-secondary  degree-granting  educational 
institution,  but  that  is  not  a  "public 
broadcasting  entity"  (as  deflned  in  17  U.S.C. 
118(g))  qualified  to  receive  funding  from  the 
Corporation  for  Public  Broadcasting  pursuant 
to  the  criteria  set  forth  in  47  U.S.C.  396. 

(e)  The  term  "Noncommercial  Webcaster'' 
shall  have  the  meaning  given  in  17  U.S.C. 
114(f](5)(E)(i)  (as  added  by  the  Small 
Webcaster  Settlement  Act  of  2002). 

(f)  A  "Performance"  is  each  instance  in 
which  any  portion  of  a  sound  recording  is 
publicly  performed  to  a  listener  by  means  of 
a  digital  audio  transmission  or 
retransmission  (e.g.,  the  delivery  of  any 
portion  of  a  single  track  ftx)m  a  compact  disc 
to  one  listener)  but  excluding  the  following: 

(1)  a  performance  of  a  soUnd  recording  that 
does  not  require  a  license  (e.g..  the  sound' 
recording  is  not  copyrighted); 

(2)  a  performance  of  a  sound  recording  for 
which  the  Noncommercial  Webcaster  has 
previously  obtained  a  license  from  the 
copyright  owner  of  such  sound  recording; 
and 

(3)  an  Incidental  Performance. 

[FR  Doc.  03-14791  Filed  6-10-03;  8:45  am] 
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been  authorized  by  NRC  since  April  13, 
2002  to  use  radioactive  materials  for 
research  and  development  purposes  at 
the  site.  On  January  3,  2003,  Linguagen 
Corp.  requested  that  NRC  release  the 
facility  for  unrestricted  use.  Linguagen 
Corp.  has  conducted  surveys  of  the       , 
facility  as  required  by  10  CFR  pai;t  20   | 
and  has  determined  that  the  facility 
meets  the  license  termination  criteria  in 
Subpart  E  of  10  CFR  part  20. 
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[Docket  No.  030-35334] 

Notice  Of  Finding  of  No  Significant 
Impact  and  Availability  of 
Environmental  Assessment  for 
License  Amendment  of  Materials 
License  No.  29-30560-01,  Linguagen, 
Corp.,  Paramus,  NJ 

L  Introduction 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering  the 
issuance  of  a  license  amendment  to 
Linguagen  Corp.  for  Materials  License 
No.  2^30560-01.  to  authorize  release  of 
its  facility  in  Paramus.  New  Jersey  for 
imrestricted  use  and  has  prepared  an 
Environmental  Assessment  (EA)  in 
support  of  this  action  in  accordance 
with  the  requirements  of  10  CFR  part 
51.  Based  on  the  EA,  the  NRC  has 
concluded  that  a  Finding  of  No 
Significant  Impact  (FONSI)  is 
appropriate. 

n.  EA  Summary 

The  purpose  of  the  proposed  action  is 
to  allow  for  the  release  of  the  licensee's 
Paramus,  New  Jersey  facility  for 
unrestricted  use.  Linguagen  Corp.  has 


m.  Finding  of  No  Significant  Impact 

The  NRC  staff  has  evaluated 
Linguagen  Corp.'s  request  and  the 
results  of  the  siuveys  and  has  concluded 
that  the  completed  action  complies  with 
Subpart  E  of  10  CFR  part  20.  The  staff 
has  prepared  the  EA  (summarized 
above)  in  support  of  the  proposed 
license  amendment  to  terminate  the 
license  and  release  the  facility  for 
unrestricted  use.  On  the  basis  of  the  EA, 
NRC  has  concluded  that  the 
environmental  impacts  from  the 
proposed  action  are  expected  to  be 
insigniHcant  and  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

rv.  Further  Information 

The  EA  and  the  documents  related  to 
this  proposed  action,  including  the 
application  for  the  license  amendment 
and  supporting  documentation,  are 
available  for  inspection  at  NRC's  Public 
Electronic  Reading  Room  at  http:// 
www.nrc.gov/reading-nn/adams.html 
(ADAMS  Accession  Nos.  ML03 1550264, 
ML030080404,  ML030430589. 
ML036650126,  ML030690328  and 
ML030630684.  These  documents  are 
also  available  for  inspection  and 
copying  for  a  fee  at  the  Region  I  Office, 
475  Allendale  Road.  King  of  Prussia,  PA 
19406.  Any  questions  with  respect  to 
this  action  should  be  referred  to  Judy 
Joustra,  Nuclear  Materials  Safety  Branch 
2,  Division  of  Nuclear  Materials  Safety, 
Region  1,  475  Allendale  Road,  King  of 
Prussia,  PA  19406,  telephone  (610)  337- 
5355,  fax  (610)  337-5269. 

Dated  at  King  of  Prussia.  Pennsylvania  this 
4th  day  of  June.  2003. 

For  the  Nuclear  Regulatory  Commission. 

Jolm  D.  Kinneman, 

Chief,  Nuclear  Materials  Safety  Branch  2, 
Division  of  Nuclear  Materials  Safety,  Region 

(FR  Doc.  03-14682  Filed  6-10-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  72-16]  ' 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact 
Related  to  Virginia  Electric  and  Power 
Company's  Proposed  Amendment  to 
License  No.  SNM-2507 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  Commission)  is 
considering  issuance  of  an  amendment, 
pursuant  to  10  CFR  72.56,  to  Special 
Nuclear  Material  License  No.  2507 
(SNM-2507)  held  by  Virginia  Electric 
and  Power  Company  (Dominion)  for  the 
North  Anna  independent  spent  fuel 
storage  installation  (ISFSI).  The 
requested  amendment  would  revise  the 
Technical  Specifications  (TS)  of  SNM- 
2507  to  specifically  permit  the  use  of 
the  TN-32  storage  cask  to  store  spent 
fuel  with  a  higher  initial  enrichment 
and  bumup  than  currently  specified  in 
the  TS  for  the  North  Anna  ISFSI.  An 
environmental  assessment  (EA)  was 
performed  by  the  NRC  staff  in  support 
of  its  review  of  the  license  amendment 
request,  in  accordance  with  the 
requirements  of  10  CFR  part  51.  The 
conclusion  of  the  EA  is  a  Finding  of  No 
Significant  Impact  (FONSI). 

Environmental  Assessment 

Identification  of  Proposed  Action:  By 
letter  dated  May  28,  2002,  as 
supplemented.  Dominion  requested  ap 
amendment  to  revise  the  TS  of  SNM- 
2507  for  the  North  Anna  ISFSI.  The 
changes  would  specifically  permit  the 
use  of  the  TN-32  storage  cask  to  store 
spent  fuel  with  a  higher  initial 
enrichment  and  bumup  than  ciurently 
specified  in  the  TS.  Currently,  the  TS 
for  the  North  Anna  ISFSI  limit  the  fuel 
to  be  stored  in  the  TN-32  to  the 
following:  initial  enrichment  of  <3.85% 
(wt  U-235),  assembly  average  bumup  of 
<40,000  MWD/MTU,  and  heat 
generation  of  <0.847  Kw/assembly.  This 
amendment  requests  the  limits  be 
amended  as  follows:  initial  enrichment 
of  <4.35%  (wt  U-235),  assembly  average 
bumup  <45,000  MWD/MTU,  and  heat 
generation  of  <1.02  Kw/assembly. 

Need  for  the  Proposed  Action:  The 
proposed  action  is  necessary  to  allow 
continued  storage  of  spent  fuel  in  dry 
casks  at  the  North  Anna  ISFSI.  Without 
this  amendment.  North  Anna  will  be 
unable  to  load  spent  fuel  in  TN-32 
casks  because  the  remaining  spent  fuel 
at  the  site  has  the  higher  enrichment 
and  bumup.  If  unable  to  store  spent  fuel 
in  TN-32  casks.  North  Anna  will  not  be 
able  to  retain  full  core  offload 
capability.  North  Anna  would 


eventually  have  to  find  an  alternate 
means  to  store  fuel,  or  shut  down. 

Environmental  Impacts  of  the  . 
^Proposed  Action:  The  NRC  has 
completed  its  evaluation  of  the 
proposed  action  and  concludes  that 
granting  the  request  for  amendment  to 
allow  the  storage  of  spent  fuel 
assemblies  with  bumup  and  initial 
enrichment  of  up  to  45,000  MWD/MTU 
and  4.35%  (wt  U-235),  respectively,  in 
TN-32  casks  used  at  the  North  Anna 
ISFSI,  will  not  increase  the  probability 
or  consequence  of  accidents  beyond  that 
bounded  by  previous  analysis.  No 
changes  are  being  made  in  the  types  of 
any  effluents  that  may  be  released 
offsite.  With  regard  to  radiological 
impacts,  the  addition  of  higher  bumup 
and  initial  enrichment  spent  fuel 
assemblies  was  calculated  to  yield  an 
average  surface  dose  rate  of  218  mrem/ 
hour  at  the  TN-32  cask  side  surface.  A 
re-evaluation  of  occupational  doses 
based  on  actual  operating  experience 
and  the  revised  surface  dose  rate, 
indicates  that  the  overall  exposure  to 
workers  during  cask  loading,  transport, 
and  emplacement  will  increase  from  the 
original  estimate  of  7.19  person-rem  to 
14.30  person-rem.  The  dose  to  the 
nearest  permanent  resident  due  to  ISFSI 
operations  was  calculated  to  be  2.10 
mrem/yr.  If  the  proposed  amendment  is 
approved,  the  total  annual  dose  for  all 
site  sources  (ISFSI,  Unit  1  and  Unit  2) 
would  be  5.10  miem/yt.  This  is  well 
below  the  25  mrem/yr  limit  cited  in  10 
CFR  72.104(a).  Based  on  the 
occupational  and  public  dose  analysis 
results,  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

The  amendment  only,  affects  the 
requirements  associated  with  the 
contents  of  the  casks  and  does  not  affect 
non-radiological  plant  effluents  or  any 
other  aspects  of  the  environment. 
Therefore,  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Environmental  Impact  of  the 
Alternative  to  the  Proposed  Action:  The 
alternative  to  the  proposed  action  would 
be  to  deny  the  request  for  amendment 
(i.e^  the  "no-action"  alternative).  Denial 
of  the  proposed  action  would  result  in 
North  Aima  having  to  store  its 
remaining  spent  fuel  in  the  spent  fuel 
pool.  Without  dry  cask  storage.  North 
Anna  would  lose  the  capability  to 
maintain  full  core  offload  and 
eventually  both  units  would  have  to 
shut  down  due  to  lack  of  storage  space. 
The  electrical  generating  capacity  lost 


would  have  to  be  replaced  by  another 
source  of  power,  which  could  result  in 
greater  environmental  impact  and/or 
higher  electricity  rates  for  customers. 
Increased  storage  in  the  spent  fuel  pool 
could  potentially  lead  to  greater 
occupational  exposure  than  dry  cask 
storage  due  to  the  proximity  of  workers 
to  the  fuel.  The  environmental  impacts 
of  the  alternative  action  could  be  greater 
than  the  proposed  action. 

Given  that  the  alternative  action  of 
denying  the  approval  for  the 
amendment  has  no  lesser  environmental 
impacts  associated  vnth  it,  the 
Commission  concludes  that  the 
preferred  alternative  is  to  grant  this 
amendment. 

Agencies  and  Persons  Consulted  and 
Sources  Used:  On  April  9,  2003,  Mr.  Les 
Foldese  of  the  Virginia  Department  of 
Health,  Radiological  Health  Programs, 
was  contacted  regarding  the  proposed 
action  and  had  no  concerns.  The  NRC 
staff  have  determined  that  the  proposed 
amendment  will  not  introduce  any  new 
effects  on  listed  species,  critical  habitat, 
or  hi-storiool  properties.  Therefore  no 
further  consultation  is  required.  10  CFR 
part  51  was  used  as  a  source. 

Finding  of  No  Significant  Impact 

The  environmental  impacts  of  the 
proposed  action  have  been  reviewed  in 
accordance  with  the  requirements  set 
forth  in  10  CFR  part  51.  Based  uponthe 
foregoing  Environmental  Assessment, 
the  Commission  finds  that  the  proposed 
action  of  granting  an  amendment  to 
permit  the  use  of  the  TN-32  dry  storage 
casks  to  store  spent  fuel  with  a  higher 
initial  enrichment  (<4.35%  ui  U-235) 
and  bumup  (<45,000  MWD/MTU)  at  the 
North  Anna  ISFSI  will  not  significantly 
impact  the  quality  of  the  hiunan 
environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

The  request  for  the  amendment  was 
docketed  imder  10  CFR  part  72,  Docket 
72-16.  For  further  details  with  respect 
to  this  action,  see  the  amendment 
application  dated  May  28,  2002,  as 
supplemented,  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Docimient  Room,  One  White 
Flint  North  Building,  11555  Rockville 
Pike,  Rockville,  MD  or  fi^m  the  publicly 
available  records  component  of  NRC's 
Agencywide  Docimients  Access  and 
Management  System  (ADAMS).  The 
NRC  maintains  ADAMS,  which 
provides  text  and  image  files  of  NRC's 
public  dociunents.  These  documents 
may  be  accessed  through  the  NRC's 
Public  Electronic  Reading  Room  on  the 
Intemet  at  http://www.nrc.gov/redding- 
rm/adams.htmi. 


35014  Federal  Register/Vol.  68,  No.  112 /Wednesday,  June  11,  2003/Notices 


If  you  do  not  have  access  to  ADAMS, 
or  if  there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room 
Reference  staff  at  1-800-397-4209.  301- 
415-4737,  or  by  e-mail  to  pdr@nrc.gov. 

Dated  at  Rocicville,  Maryland,  this  2nd  day 
of  June.  2003. 

For  the  Nuclear  Regulatory  Commission. 

Mary  Jane  Ross-Lee. 

Senior  Project  Manager.  Spent  Fuel  Project 
Office.  Office  of  Nuclear  Material  Safety  and 
Safeguards. 

(FR  Doc.  03-14G83  Filed  6-10-03;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
(NRC)  has  issued  a  revision  of  a  guide 
in  its  Regulatory  Guide  Series.  This 
series  has  been  developed  to  describe 
and  make  available  to  the  public  such 
information  as  methods  acceptable  to 
the  NRC  staff  for  implementing  specific 
parts  of  the  NRC's  regulations, 
techniques  used  by  the  staff  in  its 
review  of  applications  for  permits  and 
licenses,  and  data  needed  by  the  NRC 
staff  in  its  review  of  applications  for 
permits  and  licenses. 

Regulatory  Guide  1.194, 
"Atmospheric  Relative  Concentrations 
for  Control  Room  Radiological 
Habitability  Assessments  at  Nuclear 
Power  Plants,"  provides  guidance  on 
determining  atmospheric  relative 
concentration  (x/Q)  values  in  support  of 
design  basis  control  room  radiological 
habitability  assessments  at  nuclear 
power  plants. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encoxu-aged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington  DC  20555. 

Regulatory  Guides  are  available  for 
inspection  or  downloading  at  the  NRC's 
Web  site  at  http://www.nrc.gov  under 
Regulatory  Guides  and  in  NRC's 
Electronic  Reading  Room  (ADAMS 
system)  at  the  same  site.  Single  copies 
of  regulatory  guides  may  be  obtained 
free  of  charge  by  writing  the 
Reproduction  and  Distribution  Services 
Section.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  or  by  fax  to  (301)  415-2289,  or  by 
e-mail  to  distribution@nrc.gov.  Issued 


guides  may  also  be  purchased  from  the 
National  Technical  Information  Service 
(NTIS)  on  a  standing  order  basis.  Details 
on  this  service  may  be  obtained  by 
writing  NTIS  at  5285  Port  Royal  Road, 
Springfield,  VA  22161;  http:// 
www.ntis.gov/:  telephone  1-800-553- 
6847.  Regulatory  guides  are  not 
copyrighted,  and  Commission  approval 
is  not  required  to  reproduce  them.  (5 
U.S.C.  552(a)) 

•    Dated  at  Rockville,  MD  this  30th  day  of 
May  2003. 

Fpr  the  Nuclear  Regulatory  Commission. 
Ashok  C.  Thadani, 

Director.  Office  of  Nuclear  Regulatory 
Research. 
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BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
(NRC)  has  issued  three  guides  in  its 
Regulatory  Guide  Series.  This  series  has 
been  developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
NRC's  regulations,  techniques  used  by 
the  staff  in  its  review  of  applications  for 
permits  and  licenses,  and  data  needed 
by  the  NRC  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Regulatory  Guide  1.195,  "Methods 
and  Assumptions  for  Evaluating 
Radiologicsd  Consequences  of  Design 
Basis  Accidents  at  Light-Water  Nuclear 
Power  Reactors,"  provides  guidemce  to 
licensees  of  operating  power  reactors  on 
methods  and  assumptions  for 
performing  evaluations  of  fission 
product  releases  and  radiological 
consequences  of  several  postulated 
light-water  reactor  design  basis 
accidents. 

Regulatory  Guide  1.196,  "Control 
Room  Habitability  at  Light-Water 
Nuclear  Power  Reactors,"  provides 
guidance  and  criteria  acceptable  to  the 
NRC  staff  for  implementing  the  NRC's 
regulations  regarding  control  room 
habitability. 

Regulatory  Guide  1.197, 
"Demonstrating  Control  Room  Envelope 
Integrity  at  Nuclear  Power  Reactors," 
provides  an  approach  acceptable  to  the 
NRC  staff  for  measuring  inleakage  into 
the  control  room  and  associated  rooms 
and  areas  at  nuclear  power  reactors. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 


are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington  DC  20555. 
Regulatory  Guides  are  available  for 
inspection  or  downloading  at  the  NRC's 
Web  site  at  /ittp.7/MTVM'.n/r.gov.under 
Regulatory  Guides  and  in  NRC's 
Electronic  Reading  Room  (ADAMS 
System)  at  the  same  site.  Single  copies 
of  regulatory  guides  may  be  obtained 
free  of  charge  by  writing  the 
Reproduction  and  Distribution  Services 
Section,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  or  by  fax  to  (301)  415-2289,  or  by 
e-mail  to  distribution@nrc.gov.  Issued 
guides  may  also  be  purchased  from  the 
National  Technical  Information  Service 
on  a  standing  order  basis.  Details  on  this 
service  may  be  obtained  by  writing 
NTIS,  5285  Port  Royal  Road, 
Springfield,  VA  22161.  Regulatory 
guides  are  not  copyrighted,  and 
Commission  approval  is  not  required  to 
reproduce  them.  (5  U.S.C.  552(a)) 

Dated  at  Rockville,  MD  this  29th  day  of 
May  2003. 

For  the  Nuclear  Regulatory  Commission. 

Ashok  C.  Thadani, 

Director,  Office  of  Nuclear  Regulatory 
Research. 

[FR  Doc.  03-14685  Filed  6-10-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Solicitation  of  Public  Comments  on 
Draft  NMSS  Policy  and  Procedures 
Letter  1-82  and  Baclcfit  Guidance 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  opportunity  for 
comment. 

SUMMARY:  The  NRC's  Office  of  Nuclear 
Material  Safety  and  Safeguards  (NMSS) 
has  drafted  guidance  for  the  NRC  staff 
on  applying  the  backfit  requirements  of 
10  CFR  part  70  to  fuel  cycle  facilities. 
The  draft  guidance  is  titled,  NMSS 
Policy  and  Procedures  Letter  (P&PL)  1- 
82,  "10  CFR  part  70  Backfit  Guidance." 
The  P&PL  is  now  available  for 
stakeholder  review  and  comment. 

DATES:  Written  comments  must  be  filed 
within  30  days  of  the  publication  of  this 
Federal  Register  notice.  Comments 
received  after  this  dale  will  be 
considered,  however  the  Commission 
will  only  be  able  to  ensure  the 
incorporation  of  comments  received  on 
or  before  this  date. 


Availability  of  Documents 

A  copy  of  this  draft  P&PL  is  available 
*    in  the  NRC's  Agency-Wide  Document 
Access  and  Management  System 
(ADAMS).  This  document  can  be 
viewed  by  searching  for  ADAMS 
accession  no.  ML030730680.  ADAMS  is 
accessible  from  the  NRC  Web  site  at 
www.nrc.gov/reading-rm/adams.html. 
Comments  should  be  clear  and 
reproducible,  and  include  name, 
affiliation  (as  applicable)  and  address  of 
sender.  Comments  on  this  document 
must  be  sent  to  the  Chief,  Rules  and 
Directives  Branch,  ADM,  U.S.  NRC, 
Washington,  DC,  20555,  or  may  be 
hand-delivered  to  11555  Rockville  Pike, 
Rockville,  Maryland,  20852,  between 
the  hovu-s  of  7:45  a.m.  and  4:15  p.m.  on 
Federal  work-days.  All  comments  will 
be  made  available  for  public  inspection 
in  ADAMS  and  at  the  NRC  headquarters 
public  document  room  (PDR).  Following 
evaluation  of  the  comments,  changes 
will  be  made  to  the  final  version  of  the 
P&PL  and  the  guidance  published  for 
NRC  staff  use.  The  draft  P&PL  is 
available  to  read  and  copy  for  a  fee  at 
the  NRC's  PDR  located  at  11555 
Rockville  Pike,  Rockville,  Maryland, 
20852. 

FOR  FURTHER  INFORMATION  CONTACT: 

Billy  Cleaves,  Mechanical  Systems 
Engineer,  Office  of  Nuclear  Materials 
Safety  and  Safeguards,  U.S.  NRC,  Mail 
Stop  T8  A33,  Washington,  DC,  20555,  or 
by  e-mail  at  bcg@nrc.gov. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  draft  P&PL  1-82  is  to 
provide  guidance  to  the  NRC  staff  for 
implementing  the  backfit  provisions  in 
10  CFR  70.76.  In  this  context,  10  CFR 
70.76  will  become  effective  upon 
issuance  of  the  final  NMSS  P&PL  1-82 
for  all  Part  70  requirements,  except  for 
subpart  H,  and  following  NRC  approval 
of  a  licensee's  ISA  Summary,  the 
requirements  of  10  CFR  70.76  become 
effective  for  Subpart  H  requirements. 

The  availability  of  this  document  is 
the  latest  step  in  an  NRC  effort  to 
improve  the  efficiency  of  the  NRC's  fuel 
cycle  oversight  program  and  to  enable 
open  communications  with 
stakeholders. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  June,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Susan  M.  Frant, 

Chief,  Division  of  Fuel  Cycle  Safety  and 
Safeguards,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

(FR  Doc.  03-14686  Filed  6-10-03;  8:45  am] 
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OFFICE  OF  MANAGEIMENT  AND 
BUDGET 

2003  List  of  Designated  Federal 
Entities  and  Federal  Entities 

AGENCY:  Office  of  Management  and 
Budget. 

ACTION:  Notice. 


SUMMARY:  This  notice  provides  a  list  of 
Designated  Federal  Entities  and  Federal 
Entities,  as  required  by  the  Inspector 
General  Act  of  1978  (IG  Act),  as 
subsequently  amended. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Federal  Financial 
Management,  Office  of  Management  and 
Budget,  at  202-395-3993. 

SUPPLEMENTARY  INFORMATION:  This 
notice  provides  a  copy  of  the  2003  List 
of  Designated  Federal  Entities  and 
Federal  Entities,  which  the  Office  of 
Management  and  Budget  (OMB)  is 
required  to  publish  armually  under  the 
IG  Act.  This  list  is  also  posted  on  the 
OMB  Web  site  at  http:// 
www.  whitehouse.gov/financial. 

The  list  is  divided  into  two  groups: 
Designated  Federal  Entities  and  Federal 
Entities.  The  Designated  Federal  Entities 
are  required  to  establish  and  maintain 
Offices  of  Inspector  General.  The 
Designated  Federal  Entities  are  listed  in 
the  IG  Act,  except  that  those  agencies 
which  have  ceased  to  exist  or  have 
changed  status  have  been  deleted  fit)m 
the  list. 

Federal  Entities  are  required  to  report 
annually  to  each  House  of  the  Congress 
and  OMB  on  audit  and  investigative 
activities  in  their  oi^anizations.  Federal 
Entities  are  defined  as  any  Government 
corporation  (within  the  meaning  of 
section  103(1)  of  title  5,  United  States 
Code),  any  Government  controlled 
corporation  (within  the  meaning  of 
section  103(2)  of  such  title),  or  any  other 
entity  in  the  Executive  Branch  of 
government,  or  any  independent 
regulatory  agency"  other  than  the 
Executive  Office  of  the  President  and 
agencies  with  statutory  Inspectors 
General.  For  2003,  there  is  one  addition 
to  the  Designated  Federal  Entities  list 
(Election  Assistance  Commission)  and 
two  deletions  to  the  Federal  Entities  list 
(the  Export-Import  Bank  now  has  a 
Inspector  General  nominated  by  the 
President  and  confirmed  by  the  Senate, 
and  the  National  Commission  on 
Libraries  and  Information  Science  was 
not  funded  in  2003),  for  a  total  of  three 
changes  from  the  2002  list. 

The  2003  List  of  Designated  Federal 
Entities  and  Federal  Entities  was 


prepared  in  consuftation  with  the  U.S.. 
General  Accounting  Office. 

Linda  M.  Springer.  ^ 

Controller,  Office  of  Federal  Financial 
Management. 

Herein  follows  the  text  of  the  2003 
List  of  Designated  Federal  Entities  and 
Federal  Entities: 

2003  List  of  Designated  Federal  Entities 
and  Federal  Entities 

The  Inspector  General  Act  of  1978,  as 
subsequently  amended,  requires  OMB  to 
publish  a  li*t  of  "Designated  Federal 
Entities"  and  "Federal  Entities"  and  the 
heads  of  such  entities.  Designated 
Federal  Entities  were  required  to 
establish  Offices  of  Inspector  General. 
Federal  Entities  are  required  to  report 
annually  to  each  House  of  the  Congress 
and  the  Office  of  Management  and 
Budget  on  audit  and  investigative 
activities  in  their  organizations. 

Designated  Federal  Entities  and  Entity  Heads 

1.  Amtrak — President 

2.  Appalachian  Regional  Commission — 
Federal  Co-Chairperson 

3.  The  Board  of  Governors,  Federal  Reserve 
System — Chairperson 

4.  Commodity  Futures  Trading 
Commission — Chairperson 

5.  Consumer  Product  Safety  Commission— i 
Chairperson 

6.  Corporation  for  Public  Broadcasting —        *"' 
Board  of  Directors 

7.  Denali  Commission — Chairperson 

8.  Election  Administration  Commission — 
Chairperson 

9.  Equal  Employment  Opportunity 
Commission — Chairperson 

10.  Farm  Credit  Administration- 
Chairperson 

11.  Federal  Communications  Commission — 
Chairperson 

12.  Federal  Election  Commission — 
Chairperson 

13.  Federal  Housing  Finance  Board — 
.  Chairperson 

14.  Federal  Labor  Relations  Authority — 
Chairperson  '  % 

15.  Federal  Maritime  Commission — 
Chairperson 

16.  Federal  Trade  Commission — Chairperson 

17.  Legal  Services  Corporation — Board  of 
Directors 

18.  National  Archives  and  Records 
Administration — Archivist  of  the  United 
States  " 

19.  National  Credit  Union  Administration — 
Chairperson 

20.  National  Endowment  for  the  Arts — 
Chairperson 

21.  National  Endowment  for  the 
Humanities — Chairperson 

22.  National  Labor  Relations  Board — 
Chairperson 

23.  National  Science  Foundation — National 
Science  Board 

24.  Peace  Corps — Director 

25.  Pension  Benefit  Guaranty  Corporation — 
Chairpersort 
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26.  Securities  and  Exchange  Commission — 

Chairperson 

27.  Smithsonian  Institution — Secretary 

28.  United  States  International  Trade 

Commission — Chairperson 

29.  United  States  Postal  Service — Governors 

of  the  Postal  Service 

Federal  Entities  and  Entity  Heads 

1.  Advisory  Council  on  Historic 

Preservation — Chairperson 

2.  African  Development  Foundation — 

Chairperson 

3.  American  Battle  Monuments 

Commission — Chairperson 

4.  Architectural  and  Transportation  Barriers 

Compliance  Board — Chairperson 

5.  Armed  Forces  Retirement  Home — Board  of 

Directors 

6.  Barry  Goldwater  Scholarship  and 

Excellence  in  Education  Foundation — 
Chairperson 

7.  Chemical  Safety  and  Hazard  Investigation 

Board — Chairperson 

8.  Christopher  Columbus  Fellowship 

Foundation — Chairperson 

9.  Commission  for  the  p'reservation  of 

America's  Heritage  Abroad — Chairperson 

10.  Commission  of  Fine  Arts — Chairperson 

11.  Commission  on  Civil  Rights — 

Chairperson 

12.  Commission  on  Ocean  Policy — 

Chairperson 

13.  Committee  for  Purchase  from  People  Who 

Are  Blind  or  Severely  Disabled — 
Chairperson 

14.  Court  of  Appeals  for  Veterans  Claims — 

Chief  Judge 
»5.  Defense  Nuclear  Facilities  Safety  Board — 
Chairperson 

16.  Delta  Regional  Authority — Federal  Co- 

Chairperson 

17.  Farm  Credit  System  Financial  Assistance 

Corporation— Chairperson 

18.  Farm  Credit  System  Insurance 

Corporation— Chairperson 

19.  Federal  Financial  Institutions 

Examination  Council  Appraisal 
Subcommittee — Chairperson 

20.  Federal  Mediation  and  Conciliation 

Service — Director 

21.  Federal  Mine  Safety  and  Health  Review 

Commission — Chairperson 

22.  Federal  Retirement  Thrift  Investment 

Board — Executive  Director 

23.  Harry  S.  Truman  Scholarship 

Foundation — Chairperson 

24.  Institute  of  American  Indian  and  Alaska 

Native  Culture  and  Arts  Development — 
Chairperson 

25.  Institute  of  Museum  and  Library 

Servicesr— Director 

26.  Inter-American  Foundation — Chairjjerson 

27.  lames  Madison  Memorial  Fellowship 

Foundation — Chairperson 

28.  Japan-U.S.  Friendship  Commission — 

Chairperson 

29.  Marine  Mammal  Commission — 

Chairperson 

30.  Merit  Systems  Protection  Board— ^ 

Chairperson 

31.  Morris  K.  Udall  Scholarship  and 

Excellence  in  National  Environmental 
Policy  Foundation — Chairperson 

32.  National  Capital  Planning  Commission — 

Chairperson 


33.  National  Council  on  Disability — 

Chairperson 

34.  National  Mediation  Board — Chairperson 

35.  National  Transportation  Safely  Board — 

Chairperson 

36.  National  Veterans  Business  Development 

Corporation — Chairperson 

37.  Neighborhood  Reinvestment 

Corporation — Chairperson 

38.  Nuclear  Waste  Technical  Review  Board — 

Chairperson 

39.  Occupational  Safety  and  Health  Review 

Commission — Chairperson 

40.  Office  of  Government  Ethics — Director 

41.  Office  of  Navajo  and  Hopi  Indian 

Relocation — Chairperson 

42.  Office  of  Special  Counsel — Special 

Counsel 

43.  Offices  of  Independent  Counsel — 

Independent  Counsels 

44.  Overseas  Private  Investment 

Corporation — Board  of  Directors 

45.  Pacific  Charter  Commission — 

Chairperson 

46.  Postal  Rate  Commission — Chairperson 

47.  Presidio  Trust — Chairperson 

48.  Selective  Service  System — Director 

49.  Smithsonian  Institution/John  F.  Kennedy 

Center  for  the  Performing  Arts — 
Chairperson 

50.  Smithsonian  Institution/National  Gallery 

of  Art — President 

51.  Smithsonian  Institution/Woodrow 

Wilson  International  Center  for 
Scholars — Director 

52.  Trade  and  Development  Agency — 

Director 

53.  U.S.  Holocaust  Memorial  Museum — 

Chairperson 

54.  U.S.  Institute  of  Peace — Chairperson 

55.  Vietnam  Education  Foundation — 

Chairperson 

(FR  Doc.  03-14738  Filed  6-10-03;  8:45  am] . 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47990;  File  No.  PCAOB- 
2003-03] 

Public  Company  Accounting  Oversight 
Board;  Notice  of  Filing  of  Proposed 
Rules  Relating  to  Registration  System 

June  5,  2003. 

Pursuant  to  section  107(b)  of  the 
Sarbanes-Oxley  Act  of  2002  ("Act"), 
notice  is  hereby  given  that  on  May  8, 
2003.  the  Public  Company  Accounting 
Oversight  Board  ("Board"  or  "PCAOB") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rules  described  in  Items  I, 
II.  and  III  below,  which  items  have  been 
prepared  by  the  Board.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rules  from 
interested  persons.  . 


I.  Board's  Statement  of  the  Terms  of 
Substance  of  the  Proposed  Rules 

The  Board  proposes  to  adopt  a 
registration  system  for  public 
accounting  firms  to  implement  section 
102  of  the  Act.  The  proposed 
registration  system  consists  of  eight 
rules  (PCAOB  Rules  2100  through  2106. 
and  2300,  plus  definitions  that  would 
appear  in  Rule  lOOl)  and  a  form 
(PCAOB  Form  1).  The  text  of  the 
proposed  rules  is  available  for 
inspection  at  the  Office  of  the  Secretary, 
the  PCAOB,  the  Commission's  Pubhc 
Reference  Room,  and  on  the  Board's 
Internet  Web  site  at  http:// 
www.pcaobus.org/ 
pcaob_rulemaking.htm. 

n.  Board's  Statement  of  the  Purpose  of, 
and  Statutory  Basis  for,  the  Proposed 
Rules 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rules  and  discussed  any 
comments  it  received  on  the  proposed 
rules.  The  text  of  these  statements  may 
be  examined  at  the  places  specified  in 
Item  IV  below.  The  Board  has  prepared 
summaries,  set  forth  in  sections  A,  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Board's  Statement  of  the  Purpose  of, 
and  Statutory  Basis  for.  the  Proposed 
fiules 

1.  Purpose 

Section  102  of  the  Act  prohibits 
accounting  firms  that  are  not  registered 
with  the  Board  from  preparing  or 
issuing  audit  reports  on  issuers,  as  that 
term  is  defined  in  the  Act  and  the 
Board's  rules,  or  from  participating  in 
these  activities.  The  Act  provides  that 
firms  must  register  during  the  180-day 
period  following  the  Commission's 
determination  that  the  Board  has  the 
capacity  to  carry  out  the  requirements  of 
Title  I  of  the  Act  and  to  enforce 
compliance  therewith.'  The 
Commission  made  this  determination 
on  April  25,  2003.  In  order  to  permit 
public  accounting  firms  to  comply  with 
this  requirement,  the  Board  has  adopted 
proposed  rules  to  implement  a 
registration  system.  "The  registration 
system  consists  of  eight  rules  (PCAOB 
Rules  2100  through  2106,  and  2300. 
plus  definitions  that  would  appear  in 
Rule  1001)  and  a  form  (PCAOB  Form  1). 
Each  of  the  rules  and  each  part  of  the 
form  are  discussed  below. 


>  See  sections  101(d)  and  102(a)  of  the  Act. 


Rule  1001— Definitions  of  Terms 
Employed  in  Rules 

Rule  1001  contains  definitions  of 
terms  used  in  the  Board's  riiles.  Certain 
of  the  definitions  are  taken,  or  closely 
track,  those  found  in  section  2  of  the 
Act.2  Other  definitions  are  based  on 
those  used  in  the  Commission's  rules. 

Accountant 

Although  used  in  the  Act,  the  term 
"accountant"  is  not  defined  in  the  Act. 
As  used  in  the  Act,  the  term  refers  to  a 
natiual  person,  as  opposed  to  a  legal 
entity.3  This  concept  of  "accountant"  is 
different  from  the  Commission's 
definition  of  accountant  imder 
Regulation  S-X,  which  includes  legal 
entities,  such  as  a  registered  public 
accounting  firm.'*  Therefore,  to  reflect 
the  context  in  which  the  term 
"accountant"  is  used  in  the  Act,  and  to 
distinguish  the  Board's  definition  from 
that  in  Regulation  S-X.  the  Board  is 
adopting  a  definition  of  "accoimtant"  in 
Rule  1001(a){ii)  that  is  limited  to  natural 
persons.^ 

The  definition  covers  three  types  of 
natural  persons:  (i)  Those  who  are 
certified  public  accountants,  (ii)  those 
who  hold  a  college,  university,  or  higher 
professional  degree  in  accounting,  or  a 
license  or  certification  authorizing  him 
or  her  to  engage  in  the  business  of 
auditing  or  accounting,  and  (iii)  those 
who  hold  a  college,  university,  or  higher 
professional  degree  in  a  field,  other  than 
accounting,  and  who  participate  in 
audits.  The  definition  also  specifies  that 
the  term  does  not  include  persons 
engaged  only  in  ministerial  or  clerical 
tasks. 

The  Board's  definition  is  intended  to 
include  all  natural  persons,  who  have 
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2  Certain  definitions  in  the  Board's  rules  that  are 
taken  verbatim  from  the  statute  or  that  are  self- 
evident  are  not  discussed  lielow. 

3  For  example,  section  102(b)(2)(E)  of  the  Act 
requires  disclosure  of  a  list  of  "all  accountants 
associated  with  the  firm  who  participate  in  or 
contribute  to  the  preparation  of  audit  reports, 
stating  the  license  or  certification  number  of  each 
such  person  *   *   *." 

*  Under  Rule  2-01(0(1)  of  Regulation  S-X, 
accountant  means  a  "registered  public  accounting 
firm,  certified  public  accountant  or  public 
accountant  performing  services  in  connection  with 
an  engagement  for  which  independence  is 
required."  Rule  2-01(f)(l)  provides  further  that, 
"references  to  the  accountant  include  any 
accounting  firm  with  which  the  certified  public 
accountant  or  public  accountant  is  affiliated."  See 
Rule  2-01(f)(l)  of  RegulaUon  S-X.  17  CFR  210.2- 
01(f)(1). 

'The  definitions  in  proposed  Rule  1001  are 
marked  with  a  letter  and  a  Roman  numeral.  The 
letter  matches  the  first  letter  of  the  word  or  phrase 
being  defined  and  the  Roman  numeral  serves  to 
distinguish  the  definition  from  other  defined  words 
or  phrases  begiiming  with  the  same  letter.  This 
system  has  been  adopted  so  that  the  definitions 
within  Rule  1001  will  remain  in  rough  alphabeUcal 
order. 


the  requisite  licensing,  certification, 
training,  and/or  experience,  whether 
obtained  in  the  U.S.  or  a  non-U.S 
jurisdiction,  to  be  considered  an 
accountant.  In  its  proposing  release,  the 
Board  put  forth  a  similar  definition. 
Commenters  raised  several  concerns 
with  the  proposed  definition.  First, 
several  commenters  suggested  that  the 
proposed  definition  was  overbroad  and 
asked  the  Board  to  limit  its  application 
to  only  certified  public  accoimtants,  or, 
at  least,  to  clarify  that  it  does  not  apply 
to  persons  vdth  college  degrees  that 
perform  only  clerical  or  ministerial 
tasks  on  an  audit.  After  considering 
these  comments,  the  Board  decided  to 
revise  the  definition  to  clarify  that  the 
term  does  not  captine  persons  engaged 
only  in  clerical  or  ministerial  tasks.  The 
Board  did  not,  however,  adopt  the 
suggestions  to  limit  the  definition  to 
only  certified  public  accountants 
because  such  a  definition  would  be 
significantly  narrower  than  the  common 
meaning  of  the  term  and  because  the 
Board  imderstands  that  accountants 
who  are  not  certified  public  accountants 
often  participate  in  the  preparation  or 
issuance  of  audit  reports.  In  addition,  at 
least  one  non-U.S.  commenter  suggested 
that  the  proposed  definition's  use  of  the 
term  "undergraduate  degree"  would  not 
be  meaningful  as  applied  to  non-U.S. 
accountants.  Accordingly,  at  this 
commenter's  suggestion,  die  Board  has 
decided  to  change  this  part  of  the 
definition  to  refer  to  a  "college, 
university,  or  higher  professional 
degree." 

Associated  Entity 

Rule  1001(a)(iv)  defines  "associated 
entity,"  as  "with  respect  to  a  public 
accounting  firm  (i)  any  entity  that 
directly,  indirectly,  or  through  one  or 
more  intermediaries,  controls  or  is 
controlled  by,  or  is  imder  common 
control  with,  such  public  accounting 
firm;  or  (ii)  any  "associated  entity,"  as 
used  in  Rule  2-01(f)(2)  of  Regulation  S- 
X,  17  CFR  210.2-10(f)(2),  that  would  be 
considered  part  of  that  firm  for  purposes 
of  the  Commission's  auditor 
independence  rules."  This  definition  of 
"associated  entity"  is  meant  to  give  the 
term  the  same  meaning  as  in  the 
Commission's  auditor  independence 
rules.^ 

A  few  conunenters  suggested  that  the 
Board  create  its  own  definition  of  this 
term,  rather  than  relying  on  the  meaning 
of  the  term  in  the  Commission's  rules. 
One  of  these  commenters  suggested  that 


the  Board  define  the  term  as  those  firms 
with  which  the  applicant  "holds  itself 
put  as  being  associated.  "  The  Beard  has 
decided  not  to  adopt  this  suggestion 
because  the  suggested  definition  is     ' 
narrower  than  the  Commission's 
interpretation  of  the  term,  in  some 
contexts,  and  does  not  seem  more 
definite  than  the  SEC's  interpretation. 

Audit 

In  general.  Rule  1001  (a)(v)  defines 
"audit"  as  an  examination  of  an  issuer's 
financial  statements  by  an  independent 
public  accoimting  firm  in  accordance 
with  the  rules  of  the  Board  or  the 
Commission  for  purposes  of  expressing 
an  opinion  on  such  statements.  For  the 
period  preceding  the  adoption  of  the 
Board's  applicable  rules  under  section 
103  of  the  Act,  however,  the  term  covers 
an  examination  of  an  issuer's  financial 
statements  by  an  independent  public 
accoimting  firm  in  accordance  with 
generally  accepted  auditing  standards 
("GAAS").7  The  Board  has  adopted  the 
same  meaning  for  "audit"  as  used  in 
section  2(a)(2)  of  the  Act.  , 

Audit  Report 

Rule  1001(a)(vi)  defines  "audit 
report"  to  mean  "a  document  or  other 
record  (1)  prepared  following  an  audit 
performed  for  purposes  of  compliance 
by  an  issuer  with  the  requirements  of 
the  securities  laws;  and  (2)  in  which  a 
public  accounting  firm  either  (i)  sets 
forth  the  opinion  of  that  firm  regarding 
a  financial  statement,  report  or  other 
document;  or  (ii)  asserts  no  such 
opinion  can  be  expressed."  The  Board 
has  adopted  the  same  meaning  for  audit 
as  used  in  section  2(a)(4)  of  the  Act. 

Two  commenters  suggested  that  the 
term  could  be  confusing  to  applicants 
and,  if  applied  in  certain  contexts,  could 
be  overbroad.  The  Board  has  decided 
not  to  change  the  definition  of  this  term 
since  the  term  is  defined  in  the  Act.  If 
specific  issues  arise  in  administering  the 
definition  in  the  context  of  the  Board's 
registration  rules  or  otherwise,  the 
Board  will  consider  issuing  guidance  on 
the  definition. 

Audit  Services 

Rule  lboi(a)(vii)(l)  defines  "audit 
services"  as  "professional  services 


6  See  Rule  2-^)1(0(2)  of  Regulation  S-X,  17  CFR 
210.2-01(f)(2);  see  also  Commission  Final  Rule: 
Revision  of  the  Commission's  Auditor 
Independence  Requirements.  Release  No.  33-7919, 
at  notes  490.and  491  (November  21,  2000). 


"  Because  GAAS  and  Commission  rules  require 
interim  reviews  of  issuers'  financial  statements  by 
independent  public  accountants,  the  term  audit 
includes  work  performed  in  the  context  of  such 
reviews.  See  American  Institute  of  Certified  Public 
Accountants  ("AICPA  ")  Statement  on  Auditing 
Standards  C'SAS")  100  and  Rule  10-01  of 
Regulation  S-X,  17  CFR  210.10-^)1:  see  also  section 
2(a)(8)  of  the  Act  (implicitly  stating  that  these 
reviews  are  audit  ser\'ices.  by  excluding  from  the 
definition  of  "non-audit  services"  services  provided 
to  an  issuer  "in  connection  with  an  audit  or  review 
of  the  financial  statements  of  an  issuer"). 
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rendered  for  the  audit  of  an  issuer's 
annual  Hnancial  statements  and  (if 
applicable)  for  the  reviews  of  an  issuer's 
financial  statements  included  in  the 
issuer's  quarterly  reports."  This 
definition  of  "audit  services"  is 
intended  to  capture  the  same  category  of 
services  for  which  fees  were  required  to 
be  disclosed  as  "audit  fees"  pursuant  to 
the  Commission's  2000  proxy  disclosure 
rules." 

Several  commenters  suggested  that 
the  Board  change  the  definition  of 
"audit  services"  to  conform  to  the 
category  of  fees  disclosed  as  "audit 
fees"  under  the  SEC's  recently  revised 
auditor  independence  rules,  adopted  on 
January  28,  2003.  as  amended  on  March 
26,  2003.  As  noted  below  in  the 
discussion  of  Part  II  of  the  Form,  the 
Board  has  decided  not  to  change  this 
definition  at  this  time.  However,  the 
Board  has  decided  to  add  paragraph  (2) 
to  this  rule,  which  provides  that, 
effective  after  December  15,  2003.  the 
term  "audit  services"  will  mean 
"professional  services  rendered  for  the 
audit  of  an  issuer's  aimual  financial 
statements,  and  (if  applicable)  for  the 
reviews  of  an  issuer's  financial 
statements  included  in  the  issuer's 
quarterly  Reports  or  services  that  are 
normally  provided  by  the  accountant  in 
connection  with  statutory  and 
regulatory  filings  or  engagements  for 
those  fiscal  years."  This  definition  in 
paragraph  (2)  is  intended  to  conform  to 
the  category  of  fees  disclosed  as  "audit 
fees"  under  the  SEC's  recently  revised 
auditor  independence  rules. 

Foreign  Public  Accounting  Finn 

Rule  1001  (f)(i)  defines  foreign  public 
accounting  Brm  as  a  "public  accounting 
firm  that  is  organized  and  operates 
under  the  laws  of  a  non-U.S. 
jurisdiction,  government  or  political 
subdivision  thereof."  This  definition, 
which  follows  closely  the  definition  of 
foreign  public  accounting  firm  in 
section  106(d)  of  the  Act,  is  intended  to 
clarify  that  the  term  covers  accoimting 
firms  that  are  organized  and  operate  in 
any  jurisdiction  outside  of  the  United 
States.^ 

Issuer 

Rule  1001(i)(iii)  defines  the  term 
"issuer"  to  include  any  public 
company,  regardless  of  the  jurisdiction 


»  See  Schedule  1 4 A.  Item  9(e)(  1 ).  1 7  CFR 
240.140-101:  see  also  Cominission  Final  Rule: 
Revision  of  the  Commission's  Auditor 
Independence  Requirements.  Release  No.  33-7919 
(November  21.  2000). 

'Section  106(d)  of  the  Act  defines  foreign  public 
accounting  firm  as  a  "public  accounting  firm  that 
is  organized  and  operates  under  the  laws  of  a 
foreign  government  or  political  subdivision 
thereof." 


of  its  organization  or  operation,  that  is 
required  to  file  reports  with  the 
Commission  or  that  has  filed  a 
registration  statement  for  a  public 
offering  of  securities.  This  definition  is 
the  same  as  the  definition  of  the  term 
"issuer"  in  section  2(a)(7)  of  the  Act. 

Non- Audit  Services 

Rule  1001(n)(ii)(l)  defines  "non-audit 
services"  to  mean  services  related  to 
financial  information  systems  design 
and  implementation  as  defined  in  Rule 
2-01(c)(4)(ii)  of  Regulation  S-X.  17  CFR 
2-01(c){4)(ii),  and  all  other  services, 
other  than  audit  services  or  other 
accounting  services.  This  definition  will 
be  effective  through  December  15,  2003. 
Paragraph  (2)  of  the  rule  provides  that 
effective  after  December  15,  2003,  "non- 
audit  services"  will  mean  "all  other 
services  other  than  audit  services,  other 
accounting  services,  and  tax  services." 
The  definition  in  paragraph  (2)  is 
designed  to  be  consistent  with  the 
category  of  services  disclosed  as  "all 
other  fees"  under  the  Commission's 
revised  auditor  independence  rules, 
adopted  on  January  28,  2003.  as 
amended  on  March  26,  2003.  This 
definition  is  further  addressed  as  part  of 
the  discussion  of  Part  II  of  the  Form 
below. 

Other  Accounting  Services 

Rule  1001(o)(i)(l)  defines  "other 
accounting  services"  as  services  that  are 
normally  provided  by  the  public 
accounting  firm  that  audits  the  issuer's 
financial  statements  in  connection  with 
statutory  and  regulatory  filings  or 
engagements  and  assurance  and  related 
services  that  eire  reasonably  related  to 
the  performance  of  the  audit  or  review 
of  the  issuer's  financial  statements, 
other  than  "audit  services."  The  Board 
has  modeled  its  definition  of  "other 
accounting  services"  on  concepts  used 
in  the  Commission's  recent  revision  of 
its  auditor  independence  disclosure 
rules.'"  The  term  is  meant  to  capture 
two  categories  of  services:  (1)  Services 
the  fees  for  which  are  to  be  disclosed  as 
"audit  fees"  under  the  Commission's 
revised  rules,  but  that  were  not 
previously  disclosed  as  "audit  fees," 
and  (2)  services  the  fees  for  which  are 
to  be  disclosed  as  "audit-related  fees" 
under  the  Commission's  revised  rules. 

The  first  category  generally  consists  of 
those  services  that,  while  not  captured 
as  "audit  services"  under  the  Board's 
rules,  are  performed  to  comply  with 
GAAS.  As  explained  in  the 


Commission's  adopting  release,  certain 
services,  such  as  tax  services  and 
accounting  consultations,  may  not  be 
billed  as  audit  services,  but  are 
necessary  to  comply  with  GAAS."  This 
category  would  also  include  "services 
that  normally  would  be  provided  by  the 
accountant  in  connection  with  statutory 
and  regulatory  filings  or  engagements" 
and  "services  that  only  the  independent 
accountant  reasonably  can  provide, 
such  as  comfort  letters,  statutory  audits, 
attest  services,  consents  and  assistance 
with  review  of  documents  filed  with  the 
Commission."'- 

The  term  is  also  meant  to  capture 
services  the  fees  for  which  are  to  be 
disclosed  as  "audit-related  fees"  under 
the  Commission's  revised  auditor 
independence  disclosure  rules. '^  In 
general,  these  are  fees  for  "assurance 
and  related  services  (e.g..  due  diligence 
services)  that  traditionally  are 
performed  by  the  independent 
accountant."  More  specifically,  as  noted 
in  the  Commission's  adopting  release, 
these  services  would  include,  among 
others,  "employee  benefit  plan  audits, 
due  diligence  related  to  mergers  and 
acquisitions,  accounting  consultations 
and  audits  in  connection  with 
acquisitions,  internal  control  reviews, 
attest  services  that  are  not  required  by 
statute  or  regulation  and  consultation 
concerning  financial  accounting  and 
reporting  standards."'* 

In  addition,  paragraph  (2)  of  the  rule 
provides  that,  effective  after  December 
15,  2003.  the  term  "other  accounting 
services"  will  mean  assurance  and 
related  services  that  are  reasonably 
related  to  the  performance  of  the  audit 
or  review  of  the  issuer's  financial 
statements,  other  than  audit  services. 
The  Board  intends  that  this  definition  in 
paragraph  (2)  be  consistent  with  the 
category  of  services  disclosed  as  "audit- 
related  fees"  under  the  Commission's 
revised  auditor  independence  rules. 
This  definition  is  discussed  further 
below  in  connection  with  the  discussion 
of  Part  II  of  the  Form. 


'"See  Commission  Final  Rule:  Strengthening  the 
Commission's  Requirements  Regarding  Auditor 
Independence,  Release  No.  33-ai83  Oanuary  28. 
2003).  as  amended  by  Release  No.  33-61 83A 
(March  26.  2003). 


>'/d.  At  39. 

•-W. 

•1  See  Commission  Final  Rule:  Strengthening  the 
Commission's  Requirements  Regarding  Auditor 
Independence.  Release  No.  33-8183  (lanuary  28, 
2003),  as  amended  by  Release  No?  33-6183A 
(March  26,  2003).  See  also  Schedule  14A,  Item 
9(e)(2),  17  CFR  240.14a-101  (as  amended,  January 
28,  2003). 

'*  See  Commission  Final  Rule:  Strengthening  the 
Commission's  Requirements  Regarding  Auditor 
Independence,  Release  No.  33-8183  (January  28, 
2003),  as  amended  by  Release  No.  33-8183A     ^ 
(March  26,  2003). 


Person  Associated  With  A  Public 
Accounting  Firm  (and  Related  Terms) 

The  Board  is  adopting  the  same 
meaning  for  "person  associated  with  a 
public  accounting  firm"  as  used  in 
section  2(a)(9)  of  the  Act,  with  a  few, 
technical  modifications.  Commenters 
raised  a  number  of  concerns  about  the 
proposed  definition.  A  number  of 
commenters  suggested  that  the 
definition  should  be  limited  to  only  a 
public  accounting  firm's  employees,  or 
at  least  should  leave  out  certain 
independent  contractors.  While  the 
Board  does  not  believe  that  all 
independent  contractors  should  be 
excepted  from  the  definition,  the  Board 
has  revised  the  definition  to  clarify  that 
the  term  does  not  include  persons 
whom  the  applicant  reasonably  believes 
are  persons  primarily  associated  with 
another  registered  public  accounting 
firm.  In  addition,  the  Board  has  clarified 
that  the  definition  does  not  cover 
persons  engaged  in  only  clerical  or 
ministerial  tasks.  Finally,  the  word 
"other"  has  been  eliminated  before  the 
terms  "professional  employee"  emd 
"independent  contractor"  to  clarify  that 
an  employment  or  an  independent 
contractor  relationship  with  a  public 
accounting  firm  is  not  required  for  a 
person  to  be  covered  by  the  definition. 
Commenters'  concerns  about  this 
definition  were  related  to  their  concerns 
about  the  scope  of  Parts  V  and  VIII  of 
the  Form.  As  discussed  below.  Part  V, 
and,  for  foreign  public  accoimting  firms. 
Part  Vm  of  the  Form  are  being  modified 
in  light  of  conmienters'  concerns. 

Play  a  Substantial  Role  in  the 
Preparation  or  Furnishing  of  an  Audit 
Report 

Rule  1001(p)(ii)  defines  the  phrase 
"play  a  substantial  role  in  the 
preparation  or  furnishing  of  an  audit 
report"  to  mean  "(1)  to  perform  material 
services  that  a  public  accounting  firm 
uses  or  relies  on  in  issuing  all  or  part 
of  its  audit  report  with  respect  to  any 
issuer,  or  (2)  to  perform  the  majority  of 
audit  procedures  with  respect  to  a 
subsidiary  or  component  of  any  issuer 
the  assets  or  revenues  of  which 
constitute  20  percent  or  more  of  the 
consolidated  assets  or  revenues  of  such 
issuer  necessary  for  the  principal 
accountant  to  issue  an  audit  report"  on 
the  issuer. 

The  first  prong  of  this  definition  is 
based  on  language  in  section  106(b)(1) 
of  the  Act. '5  Note  1  to  Rule  1001{p)(ii) 
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explains  that  the  term  "material 
services"  as  used  in  this  definition 
means  services  for  which  the 
engagement  hours  or  fees  constitute  20 
percent  or  more  of  the  total  engagement 
hours  or  fees,  respectively,  provided  by 
the  principal  accountant  in  cormection 
with  the  issuance  of  all  or  part  of  its 
audit  report  with  respect  to  any  issuer. '^ 
The  second  prong  of  this  definition  is 
based  on  a  similar  standard  used  in  the 
Commission's  auditor  independence 
rules  related  to  partner  rotation. '  ^  As 
Note  2  to  the  rule  indicates,  the  phrase 
"subsidiiary  or  component"  is  meant  to 
include  any  subsidiary,  division, 
branch,  office  or  other  component  of  an 
issuer,  regardless  of  its  form  of 
oiTganization  and/or  control  relationship 
with  the  issuer. 

For  both  the  definition  of  material 
services  as  well  as  the  second  prong  of 
the  overall  definition,  the  Board 
believes  that  a  quantitative,  as  opposed 
to  a  qualitative,  test  imposes  less  of  a 
burden  on  firms  in  determining  whether 
or  not  they  fall  into  this  category.  The 
Board  has  included  a  threshold  of  20 
percent,  since  this  threshold  is 
consistent  with  accounting  literature  on 
"significance"  tests.'*  Several 
commenters  indicated  their  agreement 
with  the  20  percent  threshold. 

Commenters  raised  several  concerns 
about  this  proposed  definition.  One 
commenter  expressed  concern  that  the 
use  of  the  phrase  "material  services"  in 
the  first  prong  could  be  read  to  include 
non-audit  services,  such  as  internal 
audit  services,  provided  to  non-audit 
clients  when  those  services  are  relied 


''■Section  106(b)(1)  provides  that  foreign  public 
accounting  firms  shall  be  deemed  to  have  consented 
to  produce  audil  workpapers  and  to  be  subject  to 
the  jurisdiction  of  the  U.S.  courts  for  purposes  of 
enforcement  of  any  request  for  such  workpapers  if 


the  firm  issues  an  opinion  or  "otherwise  performs 
material  services  upon  which  a  registered  public 
accounting  firm  relies  in  issuing  all  or  part  of  any 
audit  report  or  any  opinion  contained  in  the  audit 
report." 

"*One  commenter  expressed  concern  that  this 
test  would  be  applied  on  an  aggregated  basis.  This 
test  would  be  administered  on  a  firm-bv-firm  basis, 
in  other  words,  if  a  public  accounting  firm  does 
work  for  the  principal  accountant  and  individually 
does  noj  meet  the  20  percent  of  engagement  hours 
or  fees  tests,  the  firm  would  not  need  to  register 
solely  because  its  work,  when  aggregated  with  other 
firms  working  on  the  same  audit,  would  meet  the 
20  percent  threshold. 

'"The  Commission's  adopting  release  provides 
that  "the  lead  partner  on  subsidiaries  of  issuers 
whose  assets  or  revenues  constitute  20%  or  more 
of  the  consolidated  assets  or  revenues  are  included 
within  the  definition  of  'audit  partner.'"  See 
Commission  Final  Rule:  Strengthening  the 
Commission's  Requirements  Regarding  Auditor 
Independence,  Release  No.  33-8183  (January  28. 
3003).  as  aiAended  by  Release  No.  33-61 83 A 
(March  26,  2003). 

'«  See  Commission  Final  Rule:  Strengthening  the 
Commission's  Requirements  Regarding  Auditor 
Independence.  Release  No.  33-8183  (Januarv  28, 
2003),  as  amended  by  Release  No.  33-8183A 
(March  26,  2003).  note  139  (citing  APB  Opinion  No. 
18,  "The  Equity  Method  of  Accounting  for 
Investments  in  Common  Stock."  and  ARB  No.  43. 
Chapter  7,  "Capital  Accounts."). 


upon  by  an  auditor  in  issuing  its  audit 
report.  Several  accounting  firms 
indicated  that  the  first  prong  of  the 
proposed  definition  would  be  difficult 
for  non-affiliated  foreign  public 
accounting  firms  to  comply  with,  since 
they  woujd  need  access  to  the  total 
engagement  hours  and  fees,  and 
therefore  favored  elimination  of  the  first 
prong.  Other  commenters.  however, 
raised  concerns  that  the  second  prong  of 
the  definition  might  capture  firms  that 
perform  relatively  minor  services  such 
as  routine  observations  of  inventory  test 
counts  for  a  subsidiary'  or  component  of 
an  issuer  the  assets  or  revenues  of 
which  constitute  20  percent  or  more  of 
the  consolidated  assets  or  revenues  of 
the  issuer.  Finally,  commenters  raised 
practical  concerns  about  when  and  how 
the  assets  and  revenues  tests  of  the 
second  prong  of  the  definition  should  be 
administered. 

After  carefully  considering  the 
comments  it  received,  the  Board  has 
decided  to  keep  both  prongs  of  the 
definition,  but  to  modify  both  prongs 
slightly  and  to  clarify  the  second 
prong's  application.  Specifically,  the 
Board  has  decided  to  add  a  sentence  to 
Note  1  to  the  rule  to  clarify, that 
"material  services"  does  not  include 
non-audit  services  provided  to  a  non- 
audit  client.  Second,  to  avoid  capturing 
routine  procedures  on  a  significant 
subsidiary  as  part  of  an  audit,  the 
second  prong  has  been  limited  to 
performing  "the  majority  of  audit 
procedures  *   *   *  necessary  for  the 
principal  accountant  to  issue  an  audit 
report  on  the  issuer."  Finally,  the  Board 
has  addressed  commenters'  concerns 
about  the  implementation  of  the-second 
prong  by  adding  Note  3  to  the  rule, 
which  clarifies  that  the  20  percent 
determination  should  be  made  at  the 
beginning  of  the  issuer's  fiscal  year 
using  prior  year  information  and  should 
be  made  only  once  during  the  issuer's 
fiscal  year. 

Public  Accounting  Firm 

Rule  1001(p){iii)  defines  ''public 
accoimting  firm"  to  mean  a 
proprietorship,  partnership, 
incorporated  association,  corporation,    * 
limited  liability  company,  limited 
liability  partnership,  or  other  legal 
entity  that  is  engaged  in  the  practice  of 
public  accounting  or  preparing  or 
issuing  audit  reports.  The  Board  has 
adopted  the  same  meaning  of  public 
accounting  firm  as  lised  in  section 
2(a)(ll)(A)  of  the  Act.  However,  this 
definition  is  intended  to  include  only 
legal  entities,  and  not  natural  persons. 
An  individual  accountant  that  prepares 
or  issues  an  audit  report  in  his  or  her 
name  would  be  a  "proprietorship"  and 
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therefore  foil  under  this  definition. 
Under  section  2(a)(ll)(B)  of  the  Act,  the 
Board  has  the  authority  to  expand  this 
definition  and  designate  by  rule  "any 
associated  person  of  any  entity" 
described  in  section  2(a)(ll)(A)  as  a 
"public  accounting  firm."  The  Board 
has  not  chosen  to  exercise  this  authority 
at  this  time. 

State 

Rule  1001(s)(iii)  would  define  "State" 
to  mean  any  state  of  the  United  States, 
the  District  of  Columbia,  Puerto  Rico, 
the  Virgin  Islands,  or  any  other  territory 
or  possession  of  the  United  States.  The 
Board  has  adopted  the  same  definition 
of  state  as  used  in  section  2(a)(16)  of  the 
Act.  The  idea  of  including  this 
definition,  and  the  definition  itself,  was 
suggested  by  a  commenter. 

Tax  Services 

Rule  1001(t)(i)  defines  "tax  services" 
as  "professional  services  rendered  for 
tax  compliance,  tax  advice,  and  tax 
planning."  This  definition  is  based  on, 
and  meant  to  include  the  same  group  of 
services  the  fees  for  which  would  be 
disclosed  as  "tax  fees"  imder  the 
Commission's  recently  revised  auditor 
independence  disclosure  rules."  '"  More 
specifically,  as  set  forth  in  the 
Commission's  adopting  release,  "tax 
compliance  generally  involves 
preparation  of  original  and  amended  tax 
returns,  claims  for  refund  and  tax 
payment  planning-services"  and  "(t)ax 
planning  and  tax  advice  encompass  a 
diverse  range  of  services,  including 
assistance  with  tax  audits  and  appeals, 
tax  advice  related  to  mergers  and 
acquisitions,  employee  benefit  plans 
and  requests  for  rulings  or  technical 
advice  from  taxing  authorities."  ^"  This 
definition  is  discussed  further  below  in 
connection  with  the  discussion  of  Part 
II  of  the  Form. 

Rule  2100 — Registration  Requirements 
for  Public  Accounting  Firms 

Rule  2100(a)  requires  any  public 
accounting  firm  that  prepares  or  issued 
audit  reports  with  respect  to  any  issuer 
to  register  with  the  Board.  In  addition. 
Rule  2100(b)  requires  the  registration  of 
any  public  accounting  firm  that  "plays 
a  substantial  role  in  the  preparation  or 
furnishing  of  an  audit  report"  with 
respect  to  any  issuer.  These  registration 
requirements  implement  section  102(a) 
.   of  the  Act,  which  provides  that  "it  shall 
be  unlawful  for  any  person  that  is  not 


■°SeeConimis.<iion  Final  Rule:  Strengthening  the 
Commission's  Requirements  Regarding  Auditor 
Independence.  Release  No.  33-6183  (lanuary  28. 
20U3).  as  amended  by  Release  No.  33-ai83A 
(March  26,  2003)  (footnotes  omitted). 

•o/d. 


a  registered  public  accounting  firm  to 
prepare  or  issue,  or  to  participate  in  the 
preparation  or  issuance  of,  any  audit 
report  with  respect  to  any  issuer.^ 

By  introducing  the  "substantial  role" 
test  (defined  through  the  quantitative  .^ 
test  in  Rule  1001(p)(ii)  as  described 
above),  the  rule  clarifies  the  phrase 
"participate  in  the  preparation  or 
issuance  of,  any  audit  report  with 
respect  to  any  issuer"  used  in  section 
102(a)  of  the  Act.  In  so  doing,  the  Board 
intends  to  create  a  bright-line  test  to 
make  it  easier  for  firms  and  others  to 
determine  which  firms  are  required  to 
register  with  the  Board.  Stated 
differently,  a  firm  that  does  not  prepare 
or  issue  audit  reports  with  respect  to 
any  issuer,  but  that  does  "participate" 
in  the  preparation  of  such  reports,  is 
only  required  to  register  if  that 
participation  amounts  to  a  "substantial 
role,"  as  defined  in  Rule  1001(p)(ii). 

Rule  2100  does  not  exempt  non-U.S. 
public  accounting  firms  from 
registration.  Therefore,  a  public 
accounting  firm  that  is  organized  or  that 
operates  outside  the  United  States  must 
register  if  it  prepares  or  issues  an  audit 
report  on  any  issuer.  In  addition,  such 
firms  that  play  a  substantial  role  in  the 
preparation  or  furnishing  of  an  audit 
report  on  any  issuer  must  also  register, 
even  if  the  firm  does  not  itself  issue  the 
audit  report.  Con.sistent  with  the  Act,  a 
Note  to  the  rule  provides  that 
registration  with  the  Board  will  not  by 
itself  provide  a  basis  for  subjecting  a 
foreign  public  accounting  firm  to  the 
jurisdiction  of  the  U.S.  federal  or  state 
courts,  other  than  with  respect  to 
controversies  between  such  firms  and 
the  Board. 

Under  Rule  2100,  individual 
accountants  that  are  associated  with 
public  accounting  firms  are  not  required 
to  register.  As  noted  above,  the 
definition  of  the  term  "public 
accounting  firm"  includes 
proprietorships,  and  an  individual 
accountant  that  prepares  or  issues,  in 
his  or  her  own  name,  an  audit  report  on 
an  issuer  would  be  viewed  as  a  sole 
proprietor  and  required  to  register.^' 
Individual  accountants  that  are 
associated  with  public  accounting  firms, 
however,  are  not  required  to  register. 

Under  the  Act,  the  registration 
requirement  will  be  effective  180  days 
after  the  date  on  which  the  Commission 
makes  its  determination  under  section 
101(d)  of  the  Act  that  the  Board  is 
capable  of  carrying  out  its 
responsibilities  under  the  Act.  Since 
this  determination  was  made  on  April 
25,  2003,  the  rule  will  specify  that 
domestic  public  accounting  firms  that 


21  See  Rule  1001(p)(iii). 


wish  to  participate  in  or  contribute  to 
the  preparation  of  audit  reports  must 
register  by  October  22,  2003.  The  Board 
has  also  decided  to  allow  foreign  public 
accounting  firms  an  additional  180  days 
to  register.  Accordingly,  the  rule  will 
provide  that  the  mandatory  registration 
date  for  these  firms  is  April  19,  2004. 
Several  commenters  suggested  that 
the  Board's  proposed  rules  were  unclear 
as  to  whether  they  required  the 
registration  of  firms  that  do  not  plan  to 
participate  in  audits  of  issuers  after 
October  22,  2003,  but  that  have  issued 
audit  reports  for  issuers  covering 
periods  prior  to  the  mandatory 
registration  date.  These  commenters 
noted  that  such  a  firm  may  be  asked  to 
issue  a  consent  with  respect  to  the  use 
of  its  opinion  for  the  prior  period.  To 
address  this  concern,  the  Board  has 
added  a  note  to  the  rule  that  provides 
that  the  issuance  of  a  consent  to  include 
an  audit  report  for  a  prior  period  by  a 
public  accounting  firm,  that  does  not 
currently  have  and  does  not  expect  to 
have  an  engagement  with  any  issuer  to 
prepare  or  issue,  or  to  play  a  substantial 
role  in  the  preparation  or  furnishing  of 
an  audit  report  with  respect  to  any 
issuer,  will  not  by  itself  require  a  public 
accoimting  firm  to  register  imder  Rule 
2100. 

Rule  2101 — Application  for 
Registration 

Rule  2101  requires  public  accounting 
firms  applying  for  registration  with  the 
Board  to  complete  and  file  an 
application  for  registration  on  Form  1 . 
This  rule  is  consistent  with  section 
102(b)  of  the  Act,  which  provides  that 
"a  public  accounting  firm  shall  use  such 
form  as  the  Board  may  prescribe,  by 
rule,  to  apply  for  registration  under  this 
section." 

Rule  2101  further  requires  that,  unless 
the  Board  directs  otherwise, 
applications  for  registration  and  any 
exhibits  to  such  applications  must  be 
filed  electronically  with  the  Board 
through  the  Board's  Web-based  r 

registration  system.  The  online 
registration  mechanism  is  currently 
being  developed  and  will  be  available  in 
sufficient  time  for  public  accounting 
firms  to  register. 

In  addition,  several  commenters 
suggested  that  the  Board  should  provide 
a  procedure  for  applicants  to  withdraw 
their  applications.  In  response  to  these 
comments,  the  Board  has  added  a 
sentence  to  Rule  2101  providing  that  an 
applicant  may  withdraw  its  application 
for  registration  by  written  notice  to  the 
Board  at  any  time  before  the  approval  or 
disapproval  of  the  application.  The 
Board  will  consider  rules  relating  to  the 
withdrawal  from  registration  of 


registered  public  accounting  firms  at  a 
later  date. 

Rule  2102— Date  of  Receipt 

Rule  2102  defines  the  date  of  receipt 
of  an  application  for  registration  as, 
unless  the  Board  directs  otherwise,  the 
later  of  (a)  the  date  on  which  the 
registration  fee  has  been  paid,  or  (b)  the 
date  on  which  the  application  is 
submitted  to  the  Board  through  its  Web- 
based  registration  system.  Although  the 
Board  had  initially  planned  to  have  its 
registration  system  scan  applications  for 
completeness  before  accepting  them, 
this  step  has  been  eliminated  for 
administrative  reasons.  Applications 
will  not  be  deemed  received,  however, 
until  the  required  registration  fee  has 
been  paid. 

Rule  2103— Registration  Fee 

Rule  2103  requires  that  each  public 
accounting  firm  applying  for  registration 
with  the  Board  pay  a  non-refundable 
registration  fee.  This  rule  is  consistent 
with  section  102(f)  of  the  Act,  which 
provides  that  "[t]he  Board  shall  assess 
and  collect  a  registration  fee  *   *  *  from 
each  registered  public  accounting  firm, 
in  amounts  that  are  sufficient  to  recover 
the  costs  of  processing  and  reviewing 
applications  *   *  *." 

The  Board  will  publicly  announce  the 
registration  fee  amount  and  the  payment 
procedure  before  the  registration  system 
is  operational.  The  Board  contemplates 
that  the  amount  of  an  applicant's  fee 
will  be  determined  by  formula  and  that 
fees  will  vary  with  the  size  of  the 
applicant  and  the  number  of  its  issuer 
audit  clients.  Once  the  registration 
system  is  operational,  the  Board  will, 
bom  time  to  time,  announce  (most 
likely  by  posting  on  its  Web  site  or  by 
a  similar  form  of  dissemination)  the 
current  registration  fee  for  applicants. 
Several  commenters  made  comments 
about  the  amount  the  Board  should  seek 
to  recover  in  registration  fees  and  the 
criteria  the  Board  should  use  in 
allocating  fees  to  applicants.  The  Board 
will  consider  these  comments  in 
connection  with  its  setting  of  the 
registration  fee. 

Rule  2104 — Signatures 

Rule  2104  requires  each  person 
signing  the  application  for  registration 
(including  any  consents)  to  manually 
sign  a  signature  page  or  other  document 
authenticiating,  acknowledging  or 
otherwise  adopting  his  or  her  signature 
that  appears  in  typed  form  within  the 
electronic  filing  of  the  application  for 
registration.  Such  a  dociunent  is 
required  to  be  signed  before  the 
application  is  electronically  filed  with 
the  Board  through  the  Board's  Web- 
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based  system.  Further,  consistent  with 
the  Act's  provision  on  the  retention  of 
audit  workpapers, 22  filers  are  required 
to  retain  the  manually  signed 
documents  for  seven  years.  In  addition, 
under  the  rules,  the  Board  or  its  staff 
may  request  a  copy  of  any  manually 
signed  dociunent  retained  pursuant  to 
Ride  2104.  The  Board's  rule  tracks  the 
Commission's  requirement  on 
signatiues  for  electronic  filings  in 
Regulation  S-T.23 

Rule  2105— Conflicting  Non-U.S.  Laws 

Rule  2105  provides  that  an  applicant 
may  withhold  information  from  its 
application  for  registration  when 
submission  of  the  information  to  the 
Board  would  cause  the  applicant  to 
violate  non-U.S.  laws.  A  niunber  of 
commenters  raised  a  concern  that 
submitting  information  in  connection 
with  an  application  for  registration 
could  cause  an  applicant  to  have  to 
choose  between  obeying  the  laws  of  a 
non-U.S.  jurisdiction  and  completing 
the  application.  The  Board  has  decided 
to  allow  applicants  to  withhold  such 
information  from  an  application  for 
registration. 

The  rule  further  provides,  however, 
that  an  applicant  that  claims  that 
submitting  information  as  part  of  its 
application  would  cause  it  to  violate 
non-U.S.  laws  must  identify,  in 
accordance  with  the  instructions  on 
Form  1,  the  information  that  it  claims 
woidd  cause  it  to  violate  non-U.S.  laws 
if  submitted, 2*  and  include  as  exhibits 
to  Form  1 :  (i)  A  copy  of  the  relevant 
portion  of  the  conflicting  non-U.S.  law; 
(ii)  a  legal  opinion  that  submitting  the 
information  would  cause  the  applicant 
to  violate  the  conflicting  non-U.S.  law; 
and  (iii)  an  explanation  of  the 
applicant's  efforts  to  seek  consents  or 
waivers  to  eliminate  the  conflict,  if  the 
withheld  information  could  be  provided 
to  the  Board  with  a  consent  or  a  waiver, 
and  a  representation  that  the  applicant 
was  unable  to  obtain  such  consents  or 
waivers  to  eliminate  the  conflict.  Like 
all  other  parts  of  the  application,  these 
exhibits  must  be  submitted  in  English. 

While  the  Board  expects  that  this  rule 
will  mainly  be  used  by  non-U.S. 
applicants,  the  rule  would  also  allow  a 


«  See  section  103(a)(2)(A)(i);  see  also 
Commission  Final  Rule:  Retention  of  Records 
Relevant  to  Audits  and  Reviews.  Release  No.  33- 
8180  (January  24,  2003)  (requiring  accounting  firms, 
to  retain  for  seven  years  certain  records  relevant  to 
their  audits  and  reviews  of  issuers'  financial 
statements). 

"  See  Rule  302(b)  of  Regulation  S-T.  17  CFR 
232.302(b). 

^*The  Board's  Web-based  registration  system  will 
include  an  option,  next  to  each  Item  on  the  Form, 
for  the  applicant  to  indicate  that  it  is  withholding 
information  based  on  a  conflicting  non-U.S.  law. 


U.S.  applicant  to  withhold  information 
that  would  cause  it  to  violate  non-U.S. 
laws  if  submitted  to  the  Board.  It  should 
be  noted  that,  for  purposes  of  this  rule, 
the  term  "non-U.S.  law"  does  not 
include  laws  of  any  state,  territory,  or 
political  subdivision  of  the  United 
States. 

Rule  2106— Action  on  Applications  for 
Registration 

Rule  2106  governs  the  Board's 
approval  process.  In  general,  imder  this 
rule,  unless  ihe  applicant  consents 
otherwise,  the  Board  is  required  to  take 
action  on  an  application  for  registration 
not  later  than  45  days  after  the  date  of 
receipt  of  the  application.  Rule  2102 
defines  the  date  of  receipt.  Such  action 
may  consist  of  approval,  issuance  of  a 
written  notice  of  a  hearing  specifying 
the  proposed  grounds  for  disapproval, 
or  a  request  for  additional  information. 
Rule  2106  is  consistent  with  section 
102(c)(1)  of  the  Act,  which  provides  that 
"[t]he  Board  shall  approve  a  completed 
application  for  registration  not  later 
than  45  days  after  the  date  of  receipt  of 
the  application,  in  accordance  with  the 
rules  of  the  Board,  unless  the  Board, 
prior  to  such  date,  issues  a  written 
notice  of  disapproval  to,  or  requests 
more  information  bom,  a  prospective 
registrant."  An  applicant  that  does  not 
elect  to  tre.at  a  notice  of  hearing  as  a 
notice  of  disapproval  will  be  deemed  to 
haVev^9^d  die  provisions  in  section 
(b)  drthisTiule  and  in  section  102(c)(1) 
that  require  the  Board  to  act  on 
applications  within  45  days. 

Specifically,  Rule  2106(a)  provides 
that  after  reviewing  the  application  for 
registration,  and  any  additional 
information  provided  by  the  applicant     ~ 
or  obtained  by  the  Board,  the  Board  will 
determine  whether  to  approve  the 
application.  The  Board  will  approve  an 
application  for  registration  if  it 
determines  that  registration  is  consistent 
with  the  Board's  responsibilities  under 
the  Act  to  protect  the  interests  of 
investors  and  to  further  the  public 
interest  in  the  preparation  of 
informative,  accurate,  and  independent 
audit  reports  for  companies  the 
securities  of  which  are  sold  to,  and  held 
by  and  for,  public  investors.  If  the  Board 
is  unable  to  determine  that  this  standard 
has  been  met,  or  if  the  Board  concludes 
that  the  application  may  be  materialfy 
inaccurate  or  incomplete,  it  will  either 
request  additional  information  from  the 
applicant  or  provide  the  applicant  with 
written  notice  of  a  hearing,  pursuant  to 
the  Board's  procedxu^  rules  governing 
disciplinary  proceedings,  to  determine 
whether  to  approve  or  disapprove  the 
application.  Such  notice  will  specify,  in 
reasonable  detail,  the  proposed  grounds 
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for  disappraval  and  may.  at  the 
applicant's  election,  be  treated  as  a 
written  notice  of  disapproval  for 
purposes  of  section  102(c)  of  the  Act. 

U  the  Board  requests  additional 
information,  a  new  45-day  review 
period  will  begin  when  the  requested 
information  is  received.  The  Board  may 
request  additional  information  when  an 
applicant  has  failed  to  complete  fully 
Form  1.  or  when  the  information  is 
otherwise  necessary  in  order  to  make  a 
determination  on  the  application.^^' 
Rule  2106(c)  provides  that  the  Board 
will  take  action  on  such  supplemented 
applications  as  soon  as  practicable,  and 
not  later  than  45  days  after  receipt  of  the 
supplemented  application.'^^  If  the 
applicant  declines  to  provide  the 
requested  information,  or  fails  to  do  so 
within  a  reasonable  amount  of  time,  the 
Board  may  deem  the  application 
incomplete  (and  disapprove  it  on  that 
basis,  pursuant  to  Rule  2106(b)(2)),  may 
deem  the  application  not  to  have  been 
received  in  accordance  with  Rule  2102, 
or  may  take  such  other  action  as  the 
Board  deems  appropriate. 

Commenters  raised  several  concerns 
with  Rule  2106  as  proposed  by  the 
Board.  Some  commenters  suggested  that 
the  Board's  standard  for  approval  was 
too  subjective  or,  at  least,  that  the  Board 
should  provide  more  guidance  on  how 
it  will  be  applied  by  the  Board.  Section 
102  of  the  Act  does  not  provide  an 
explicit  standard  for  the  Board's 
determination  to  approve  or  disapprove 
an  application  for  registration.  At  the 
same  time,  the  Act  clearly  contemplates 
that  the  Board  will  apply  some  standard 
to  applications  for  registration  before 
deciding  whether  to  approve  or 
disapprove  a  completed  application.^^ 
The  standard  in  Rule  2106(a)  is  based 
on  the  Board's  mandate  under  section 
101(a)  of  the  Act.  The  Board  considered 
providing  more  specific  criteria,  but  has 
decided  that  additional  criteria  would 
be  inappropriate  in  light  of  the  varied 
circumstances  of  public  accounting 
firms  that  likely  will  be  applying  for 
registration.  For  instance,  the  Board 
considered  providing  that  the  failure  of 
an  applicant  or  its  associated 
accountants  to  have  all  licenses  and 
registrations  required  by  governmental 
and  professional!  organizations  would  be 


^'Accordingly,  the  Board  may  request  additional 
information  regarding  any  of  the  applicant's 
responses  contained  In  Form  1.  as  well  as 
additional  matters  that  have  come  to  the  Board's 
attention  and  that  are  relevant  to  the  Board's 
decision  on  an  application. 

"^  This  sentence  was  added  to  the  Rule  at  the 
suggestion  of  a  commenter  that  was  concerned  that 
the  Board  might  take  the  full  45-day  period 
notwithstanding  that  only  relatively  minimal 
supplemental  information  was  involved. 

''  See  section  102(c)  of  the  Act. 


a  basis  for  disapproval.  In  response  to 
the  Board's  proposal  to  require 
applicants  to  represent  that  they  have 
all  such  licenses,  a  number  of 
commenters  gave  reasons  why  they 
could  not  provide  such  a  representation. 
In  addition,  the  Board  considered 
providing  that  certain  criminal  and/or 
civil  governmental  actions  would  be  a 
basis  for  disapproval.  Actions  against  an 
accountant  that  might  justify 
disapproval  of  the  application  of  a  sole 
proprietor  might  not  warrant 
disapproval  of  the  application  of  a  large 
public  accounting  firm  if  the  accountant 
was  one  of  many  employees  of  the  firm, 
however.  Accordingly,  the  Board  has 
determined  to  retain  the  current 
standard  and  make  an  evaluation  based 
on  the  facts  and  circumstances  of 
whether  each  application  meets  the 
criteria  in  Rule  2106(a). 

Several  commenters  suggested  that 
applicants  should  have  "due  process" 
procedures  through  which  they  could 
seek  and  obtain  review  of  a  disapproval 
of  their  application  within  the  Board. 
The  Board  has  addressed  these 
comments  by  changing  the  rule  to 
provide  that,  if  the  Board  is  unable  to 
determine  that  the  statutory  standard 
has  been  met,  or  if  the  Board  concludes 
that  the  application  may  be  materially 
inaccurate  or  incomplete,  it  will  either 
request  additional  information  from  the 
applicant  or  provide  the  applicant  with 
written  notice  of  a  hearing,  pursuant  to 
the  Board's  procedural  rules  governing 
disciplinary  proceedings.^"  to  determine 
whether  to  approve  or  disapprove  the 
application.  Such  notice  will  specify,  in 
reasonable  detail,  the  proposed  grounds 
for  disapproval.  Because  the  statute 
provides  for  the  Board  to  make  these 
decisions  within  45  days  and  also 
provides  for  appeal  to  the  Commission, 
the  applicant  may.  at  its  election,  treat 
the  notice  as  a  written  notice  of 
disapproval  for  purposes  of  section 
102(c)  of  the  Act.  Under  sections 
102(c)(2)  and  107(c)  of  the  Act.  a  written 
notice  of  disapproval  may  be  appealed 
to  the  Commission.  Therefore,  an 
election  to  treat  a  hearing  notice  as  a 
disapproval  will  afford  applicants  an 
immediate  opportunity  to  iseek 
Commission  review. 

Rule  2300 — Public  Availability  of 
Information  Submitted  to  the  Board: 
Confidential  Treatment  Requests 

Rule  2300(a)  provides  that 
applications  for  registration  will  be 
publicly  available  as  soon  as  practicable 
after  the  Board  approves  or  disapproves 
the  application.  'This  is  consistent  with 


section  102(e)  of  the  Act,  which 
provides  that  applications  for 
registration  "or  such  portions  of  such 
applications  *   *   *  as  may  be 
designated  under  the  rules  of  the  Board" 
must  be  available  for  public  inspection. 

In  order  to  prevent  the  disclosure  of 
confidential  information, 2"  Rule  2300 
also  sets  forth  a  procedure  by  which 
applicants  can  request  confidential 
treatment  of  any  informatioh  submitted 
to  the  Board  in  connection  with  their 
applications  for  registration.  Under  Rule 
2300(b),  an  applicant  for  registration 
may  request  confidential  treatment  of 
any  portion  of  an  application  that  either 
(i)  contains  information  reasonably 
identified  by  the  public  accounting  firm 
as  proprietary  information,  or  (ii)  is 
protected  from  public  disclosure  by 
applicable  laws  related  to  the 
confidentiality  of  proprietary,  personal, 
or  other  information. 

Rule  2300(c)(2)  requires  that 
confidential  treatment  requests  contain 
a  detailed  explanation  of  the  reasons 
that,  based  on  the  facts  and 
circumstances  of  the  particular  case,  the 
information  for  which  confidentiality  is 
sought  meets  the  requirements  in  Rule 
2300(b).  Rule  2300(fl  states  that  unless 
the  applicant  seeking  confidential 
treatment  consents  otherwise, 
confidential  treatment  requests 
themselves  will  be  afforded  confidential 
treatment  without  the  need  for  a  request 
for  confidential  treatment.  Rule  2300(d) 
provides  that  pending  a  determination 
by  the  Board  as  to  whether  to  grant  the 
request  for  confidential  treatment,  the 
information  in  question  will  not  be 
made  available  to  the  public.  Rule 
2300(e)  states  that  if  the  Board 
determines  to  deny  a  request,  the 
applicant  requesting  confidential 
treatment  will  be  notified  of  the  Board's 
decision  in  writing  and  of  the  date  on 
which  the  information  in  question  will 
be  made  public. 

Under  Rule  2300(g),  the  information 
as  to  which  the  Board  grants 
confidential  treatment  under  Rule  2300 
will  not  be  made  public.  The  Board 
anticipates  that  a  notation  in  the 
application  that  is  made  publicly 
available  will  appear  in  the  place  of  the 
information  for  which  confidential 
treatment  was  granted.  However,  the 
granting  of  confidential  treatment  will 
not  limit  the  Board's  ability  to  provide 
this  information  to  the  Commission  or 
to  comply  with  any  subpoena  issued  by 


2"  These  rules  will  be  the  subject  of  a  future  Board 
rulemaking. 


2^  Section  102(e)  also  states  that  the  public 
availability  of  registration  applications  is  subject  to 
"applicable  laws  relating  to  the  confidentiality  of 
proprietary,  personal,  or  other  information"  and 
directs  the  Board  to  "protect  from  public  disclosure 
information  reasonably  identified  by  the  subject 
accounting  firm  as  proprietary  information." 


a  court  or  other  body  of  competent 
jurisdiction,  nor  will  it  prevent  the 
Board  from  making  use  of  this 
information  in  connection  with  the 
execution  of  its  responsibilities  imder 
the  Act.  For  example,  the  information 
may  be  used  in  the  Board's  inspection 
program  and  investigations,  as  well  as 
in  any  resulting  proceedings,  subject  to 
the  applicant's  right  to  seek  a  protective 
order  in  such  a  proceeding.  In  the  event 
the  Board  receives  a  subpoena,  the 
Board  will  notify  the  applicant  of  such 
subpoena  to  allow  the  applicant  an 
opportunity  to  object  to  the  subpoena. 
Finally.  Rule  2300(h)  delegates  the 
Board's  functions  under  this  Rule  to  the 
Director  of  Registration  and  Inspection. 

Commenters  made  several  suggestions 
to  improve  the  Board's  proposed 
confidentiality  rule.  One  commenter 
suggested  the  Board  delegate  the 
function  of  determining  these  requests 
and  allow  for  appeal  to  the  Board.  Rule 
2300(h)  responds  to  this  suggestion. 
Several  commenters  noted  that  the 
proposed  rule  did  not  specify  when 
applications  would  be  made  available 
publicly  and  suggested  that  that  should 
not  take  place  until  the  applications  had 
been  approved  or  disapproved.  Rule 
2300(a)  has  been  modified  to  reflect  that 
applications  will  not  be  made  available 
publicly  until  after  the  Board  has 
approved  or  disapproved  them. 
Commenters  also  suggested  that  the 
Board  should  provide  notice  to  an 
applicant  upon  receiving  a  third-party 
subpoena  seeking  access  to  information 
the  Board  has  granted  confidential 
treatment  and  oppose  such  subpoenas. 
Rule  2300(g)  now  provides  for  such 
notice.  While  the  Board  does  not  believe 
it  would  be  appropriate  to  provide  in  its 
rules  that  it  will  object  to  all  such 
subpoenas,  the  Board  will  respond  to 
such  subpoenas  in  a  manner  consistent 
with  its  responsibilities  imder  the  Act, 
including  its  responsibility  to  protect 
proprietary  information  under  section 
102(e)  of  the  Act.  The  confidential 
treatment  requester  will,  of  course,  be 
fi-ee  to  protect  its  interests  by  seeking  to 
participate  in  the  proceeding  from 
which  the  subpoena  arose. 
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Form  1 

The  proposed  ndes  also  consist  of 
instructions  to  PCAOB  Form  1.  which  is 
the  form  to  be  used  by  public 
accounting  firms  to  register  with  the 
Board.  The  Board  plans  to  develop  a 
Web-based  form  that  will  be  available 
only  electronically. 

Form  1  consists  of  general 
instructions  and  nine  parts,  subdivided 
into  various  items  requiring  the 
disclosiire  of  particular  information 
concerning  the  applicant  and  its 


associated  accountants,  and  the 
applicant's  audit  clients.  The 
information  these  items  call  for  is.  in 
general,  required  by  section  102(b)  of 
the  Act.  To  the  extent  that  Form  1  calls 
for  information  in  addition  to  that     ' 
specified  in  section  102(b).  the 
additional  information  is  closely  related 
to  the  statutory  minimum  requirements, 
and  is.  in  the  Board's  judgment, 
reasonably  related  to  the  determination 
that  the  Board  will  make  in  deciding 
whether  to  approve  or  disapprove  an 
application.  The  general  instructions 
and  each  of  the  parts  of  the  Form  is 
explained  in  more  detail  below. 

General  Instructions 

The  general  instructions  to  the  Form 
contain  basic  information  about  the 
application  and  the  application  process. 
In  general,  these  instructions  are  self- 
explanatory.  (General  instructions  7,  9 
and  10  were  added  in  response  to 
comments  received  on  the  Board's 
proposal. 

Many  non-U.S.  commenters  suggested 
that  the  disclosure  of  certain 
information  required  by  the  Form,  as 
originally  proposed,  would  violate  non- 
U.S.  laws,  particularly  related  to 
confidentiality,  data  protection  and 
privacy.  In  response  to  these  comments, 
the  Board  added  General  Instruction  7, 
which  allows  an  applicant  to  withhold 
information  irom  its  application  where 
disclosure  of  the  information  would 
cause  the  applicant  to  violate  non-U.S. 
laws.  General  Instruction  7  specifies 
that  an  applicant  claiming  that 
submitting  information  would  cause  it 
to  violate  non-U.S.  laws  must  so 
indicate  by  making  a  notation  imder  the 
relevant  item  number  of  the  Web-based 
form,  and  furnish  as  exhibits:  (i)  A  copy 
of  the  relevant  portion  of  the  conflicting 
non-U.S.  law,  (ii)  a  legal  opinion 
supporting  the  applicant's  position,  and 
(iii)  an  explanation  of  the  applicant's 
efforts  to  seek  consents  or  waivers,  if 
applicable,  and  a  representation  that  the 
applicant  was  unable  to  obtain  such 
consents  to  eliminate  the  conflict. 

In  addition,  some  commenters  were 
concerned  that  it  may  be  difficult  to 
ensure  that  application  information  is 
current  when  submitted  in  light  of  the 
fact  that,  particularly  for  larger  public 
accounting  firms,  it  may  take  significant 
amounts  of  time  to  compile  the 
information  necessary  to  apply  for 
registration.  To  address  this  concern, 
the  Board  has  added  General  Instruction 
9  to  provide  that  where  the  Form  seeks 
current  information,  applicants  may 
submit  the  information  as  of  a  date  not 
earlier  than  90  days  prior  to  submission 
of  the  application  and  that  such 
information  will  be  deemed  current  for 


purposes  of  the  Form.  General 
Instruction  10  specifies  that  information 
submitted  as  part  of  Form  1,  including 
emy  exhibits  to  the  Form,  must  be  in 
English. 

Part  I — Identity  of  the  Applicant 

Part  I  of  the  Form  calls  for 
information  about  the  identity  of  the 
applicant.  This  Part  is  generally 
intended  to  elicit  basic  information 
about  the  applicant  and  its  operations 
and  to  facilitate  the  Board's  interaction 
with  the  applicant.  The  seven  specific 
items  in  this  part  require  information 
about  the  applicant's  name  and 
identification  number,  contact 
information,  primary  contact  with  the 
Board,  form  of  organization,  offices, 
associated  entities  engaged  in  the 
practice  of  public  accounting,  and 
professional  licenses  or  certifications. 

In  Item  1.1.  applicants  are  required  to 
state  the  legal  name  of  the  applicant 
and,  if  different,  the  name  or  names 
imder  which  the  applicant  currently,  or 
in  the  past  five  years,  issues  or  has 
issued  audit  reports.  This  hem  has  been 
changed  in  two  respects  from  the 
Board's  proposal.  First,  this  Item  as 
proposed  required  applicants  that  have 
such  a  number  to  disclose  their  federal 
employer  identification  number  (or 
comparable  non-U.S.  identifier),  and,  in 
the  case  of  a  sole  proprietor,  the 
applicant's  social  security. number.  In 
response  to  commenters'  concerns  about 
disclosure  of  confidential  personal 
identifiers,  the  Board  has  eliminated  the 
requirement  for  applicants  to  provide 
identifying  numbers  in  response  to  this 
Item.  Second,  at  least  one  commenter 
suggested  that  the  Board  clarify  which 
predecessor  entities  constitute  the 
applicant  for  purposes  of  the  disclosure 
of  names  under  which  the  applicant  has 
issued  audit  reports  in  the  last  five 
years.  The  Board  has  sought  to  clarify 
this  by  modifying  Item  1.1  to  apply  only 
to  those  predecessors  for  which  the 
applicant  is  the  successor  in  interest 
with  respect  to  the  entity's  liabilities. 

Items  1.2  and  1.3  ask  tor  basic  contact 
information  from  the  applicant.  These 
Items  are  unchanged  from  the  Board's 
proposal,  except  that  the  Board  has 
added  a  requirement  to  Item  1.2  that 
applicants  state  their  Web  site  address,^ 
if  available. 

Item  1.4  asks  for  the  applicant's  legal 
form  of  organization  and  the  jurisdiction 
imder  the  law  of  which  the  appUcant  is 
organized  or  exists.  Under  the  Board's 
registration  system,  organizations,  and 
not  natural  persons,  are  required  Jo 
apply  for  registration.  Accordingly, 
among  the  examples  given  of  legal  forms 
of  organizations  are  "proprietorship" 
and  "partnership."  This  Item 
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contemplates  that  natxiral  persons 
practicing  accounting  under  their  own 
name  and  that  are  not  organized  as  a 
legal  entity  will  apply  as  a 
"proprietorship."  Likewise,  groups  of 
natural  persons  practicing  accounting 
that  are  not  organized  as  another  legal 
entity  should  apply  as  a  "partnership," 
whedier  a  partnership  has  been  legally 
formed  or  not. 

Item  1.5  requires  applicants  with 
more  than  one  office  to  furnish,  as  an 
exhibit,  the  physical  address  (and,  if 
different,  mailing  address)  of  each  of  the 
applicant's  offices.  Item  1.6  requires 
applicants  to  list  the  name  and  address 
of  their  "associated  entities"  that  engage 
in  the  practice  of  public  accounting  or 
preparing  or  issuing  audit  reports  or 
comparable  reports  prepared  for  clients 
that  are  not  issuers.  The  term 
"associated  entities"  is  defined  in  the 
Board's  rules  in  a  manner  consistent 
with  the  term's  use  in  the  Commission's 
auditor  independence  rules.-'" 

One  commenter  suggested  that  Item 

1.5  be  limited  to  offices  that  issue  audit 
reports,  as  that  term  is  defined  in  the 
Act  and  the  Board's  rales.  In  addition, 
several  commenters  suggested  that  Item 

1.6  be  limited  to  only  associated  entities 
that  issue  audit  reports  or  that  the  term 
"associated  entities"  be  defined 
differently  or  limited  to  entities  within 
one  peuiicular  country.  After 
considering  these  comments,  the  Board 
has  decided  to  leave  these  Items  as 
proposed.  The  Board  chose  the  term 
"associated  entities"  to  capture  certain 
entities  that  are  related  to  the  applicant, 
but  that  are  not  necessarily  in  a  control 
relationship  with  the  applicant.  The 
term  is  presumably  one  public 
accounting  firms  are  familiar  with 
because  of  its  use  in  the  Commission's 
auditor  independence  rules.  The 
instruction  makes  clear  that  individual 
accountants  associated  with  the 
applicant  should  not  be  listed  in 
responding  to  this  Item.  The  Board 
believes  that  obtaining  information  on' 
all  the  applicant's  offices  and  those 
associated  entities  of  the  applicant  that 
engage  in  the  practice  of  public 
accounting  or  preparing  or  issuing  audit 
reports,  or  comparable  reports  prepared 
for  clients  that  are  not  issuers,  strikes 
the  appropriate  balance  between  the 
Board's  need  for  information  about  the 
applicant's  operations  and  the  need  to 
avoid  overburdening  applicants  for 
registration. 

Item  1.7  requires  applicants  to  list 
every  license  or  certification  number 
issued  to  the  applicant  authorizing  it  to 
engage  in  the  business  of  auditing  or 


accounting,  and  the  name  of  the  issuing 
authority.  This  Item  does  not  require 
applicants  to  list  the  license  numbers  of 
individual  associated  accountants 
within  the  firm  (these  are  required  by 
Item  7.1),  nor  does  it  require  applicants 
to  furnish  information  on  business 
licenses  required  of  entities  engaged  in 
businesses  other  than  accounting  or 
auditing. 

As  proposed.  Item  1.8  would  have 
required  applicants  to  state  if  the  firm 
and  all  individual  accountants 
associated  with  the  firm  who  participate 
in  or  contribute  to  the  preparation  of 
audit  reports  have  all  required  licenses 
and  certifications.  This  Item  was 
intended  to  ensure  that  public 
accounting  firms  applying  for 
registration  have  the  requisite 
governmental  and  professional  licenses 
and  certifications  to  audit  issuers. 
Although  one  commenter  supported  and 
suggested  expanding  this  Item,  a 
number  of  both  large  and  small  public 
accounting  firms  suggested  that,  for 
various  reasons,  they  could  not 
affirmatively  answer  this  question 
despite  their  good  faith  efforts  to  ensure 
that  the  firm  and  all  its  associated 
accountants  maintained  all  required 
licenses.  In  light  of  these  concerns,  and 
because  information  on  the  applicant's 
and  its  associated  accountants'  licenses 
or  certifications  is  still  required  through 
Items  1.7  and  7.1,  the  Board  has  decided 
to  eliminate  Item  1.8. 

Part  Il—Usting  of  Applicant's  Public 
Company  Audit  Clients  and  Related 
Fees 

As  required  by  Section  102(b)(2)(A) 
and  (B)  of  the  Act,  Part  II  of  the  Form 
requires  disclosure  of  the  names  of  all 
issuers  for  which  the  applicant  has 
prepared  or  issued  audit  reports  during 
the  previous  calendar  year,  and  for 
which  the  applicant  expects  to  prepare 
or  issue  audit  reports  during  the  current 
calendar  year,  and  the  annual  fees 
received  by  the  applicant  from  these 
issuers  for  audit  services,  other 
accounting  services,  and  non-audit 
services.  Part  II  implements  this 
directive  through  four  specific  items. 

The  first  three  items  require 
disclosures  about  the  applicant's  issuer 
audit  clients,  including  their  names, 
identifying  information,  and  disclosiues 
about  the  fees  billed  the  issuer  by  the 
applicant.  The  contours  of  the  required 
fee  disclosures  are  specified  through 
definitions  of  the  terms  "audit 
services,"  "other  accounting  services," 
and  "non-audit  services.''^' 


To  capture  different  time  periods, 
these  disclosures  are  divided  into  three 
items.  Item  2.1  covers  issuers  for  which 
the  applicant  prepared  or  issued  any 
audit  report  diu-ing  the  previous 
calendar  year.  Item  2.2  covers  issuers  for 
which  the  applicant  prepared  or  issued 
any  audit  report  during  the  ciurent 
calendar  year.  Item  2.3  covers  issuers  for 
which  the  applicant  expects  to  prepare 
or  issue  any  audit  report  diuing  the 
current  calendar  year.  Items  2.1  and  2.2 
require  the  same  information:  the 
issuer's  name,  business  address,  the 
date  of  the  audit  report,  and  the  total 
amount  of  fees  billed  for  audit  services, 
other  accounting  services,  and  non- 
audit  services.  Because  Item  2.3  refers  to 
a  futiire  period,  it  only  asks  for  the 
issuer's  name  and  business  address.  A 
Note  to  Items  2.3  and  2.4  clarifies  when 
an  applicant  can  "expect  to  prepare  or 
issue"  an  audit  report  for  an  issuer. 

Finally,  Item  2.4  seeks  information 
from  applicants  that  did  not  prepare  or 
issue  an  audit  report  dated  during  the 
preceding  or  current  calendar  year,  and 
that  do  not  expect  to  prepare  or  issue  an 
audit  report  during  the  current  calendar 
year.  Specifically,  this  Item  seeks 
information  about  the  issuers  for  which 
these  applicants  played,  or  expect  to 
play,  a  substantial  role  in  the 
preparation  of  an  audit  report  during  the 
preceding  or  current  calendar  year.  For 
these  issuers,  the  applicant  must 
disclose  the  issuer's  name,  business 
address,  the  name  of  the  public 
accounting  firm  that  issued,  or  is 
expected  to  issue,  the  audit  report,  the 
date  (or  expected  date)  of  the  audit 
report,  and  the  type  of  substantial  role 
played  by  the  applicant  with  respect  to 
the  audit  report. 

Commenters  expressed  a  number  of 
practical  concerns  about  compiling  the 
necessary  information  to  respond  to  Part 
n  of  the  Form  as  proposed.  In  particular, 
a  number  of  commenters  suggested  that 
the  fee  disclosures  track  the  categories 
used  in  the  SEC's  revised  auditor 
independence  disclosure  rules  and 
pointed  out  that  a  number  of  issuers  that 
will  be  required  to  disclose  fees  in  those 
categories  have  not  previously  been 
required  to  publicly  report  these  fees. 

In  response  to  these  conunents,  the 
Board  has  modified  the  definitions  of 
"audit  services,"  "other  accounting 
services,"  and  "non-audit  services"  to 
make  clear  that,  once  the  revised  SEC 
rules  are  effective,  the  Board  intends  to 
use  these  categories  for  the  fee 


'"See  Rule  2-01(0(2)  of  Regulation  S-X.  17  CFR 
210.2-01(0(2).        <■ 


3>  A  Note  to  Items  2.1  and  2.2  explains  that, 
consistent  with  the  Commission's  proxy  disclosure 
rules,  only  fees  billed  by  the  principal  accountant 


need  be  disclosed  in  response  to  this  item.  The  Note 
also  explains  how  disclosures  are  to  be  made  for 
issuers  that  are  investment  companies.  The 
treatment  is  based  on  and  is  consistent  with  the 
Commission's  disclosure  rules.  -  ^ 


disclosures  required  by  Part  II  of  the 
Form. 

The  Board  understands  that  fee 
information  in  these  categories  has  not 
been  collected  historically  and  that 
public  accounting  firms  are  in  the 
process  of  putting  in  place  systems  to 
track  information  in  these  categories. 
Nonetheless,  section  102(b)(2)(B)  of  the 
Act  specifically  requires  applications  for 
registration  to  include  disclosure  of  fees 
for  "audit  services,"  "other  accounting 
services"  and  "non-audit  services." 
Accordingly,  until  such  time  as  the 
SEC's  revised  rules  are  effective,  the 
Board  has,  to  the  extent  permissible 
under  the  Act,  used  categories  from  the 
existing  SEC  proxy  disclosure  rules  that 
were  adopted  in  November  2000  for  the 
disclosures  required  by  this  Part  of  the 
Form. 

Specifically,  until  December  15,  2003, 
the  term  "audit  services"  will  be 
defined  to  mean  the  same  category  of 
services  for  which  fees  are  required  to 
be  disclosed  as  "audit  fees"  pursuant  to 
the  Commission's  2000  proxy  disclosure 
rules.32  Section  102(b)(2)(B)  of  the  Act 
specifically  requires  applicants  to 
disclose  fees  for  "other  accoimting 
services,"  which  are  not  required  to  be 
disclosed  imder  the  existing  proxy 
disclosure  rules.  Accordingly,  the  Board 
has  defined  "other  accounting  services" 
by  reference  to  concepts  from  the  SEC's 
revised  auditor  independence 
disclosure  rules.  As  explained  in  greater 
detail  above  in  connection  with  the 
discussion  of  the  definition  of  "other 
accounting  services,"  until  December 
15,  2003,  this  term  will  include  two 
categories  of  services:  (1)  services  the 
fees  for  which  are  to  be  disclosed  as 
"audit  fees"  under  the  Commission's 
revised  rules,  but  that  were  not 
previously  disclosed  as  "audit  fees," 
and  (2)  services  the  fees  for  which  are 
to  be  disclosed  as  "audit-related  fees" 
under  the  Commission's  revised  rules. 

While  fee  disclosures  are  not 
currently  being  made  in  these 
categories,  these  categories  of  fees  have 
been  defined  with  some  precision 
through  the  SEC's  rulemaking  process. 
In  addition,  some  issuers  and  public 
accounting  firms  may  be  in  the  process 
of  developing  systems  to  track  fees  in 
these  categories  since  disclosures  of 
these  amounts  will  be  required  under 
the  SEC's  revised  rules,  effective  for 
filings  after  December  15,  2003. 

Under  the  existing  proxy  disclosure 
rales,  fees  must  also  be  disclosed  for 
financial  information  systems  design 
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32  See  Schedule  14A,  Item  9(e)(1),  17  CFR 
240.14a-101;  see  also  Commission  Final  Rule: 
Revision  of  the  Commission's  Auditor 
Independence  Requirements.  Release  No.  33-7919 
(November  21,  20O0). 


and  implementation,  as  defined  in  Rule 
2-01(c)(4)(ii)  of  RegulaUon  S-X,  17  CFR 
2-qi{c)(4)(ii),  and  all  other  services  (i.e., 
services  the  fees  for  which  are  not 
disclosed  as  audit  fees  or  financial 
Information  systems  design  and 
implementation  fees).  Until  December 
15,  2003,  the  term  "non-audit  services" 
will  be  defined  to  include  these  two 
categories  of  services.  After  December 
15,  2003,  applicants  will  be  required  to 
disclose  fees  for  the  category  of  services 
the  fees  for  which  are  disclosed  as  "all 
other  fees"  under  the  Commission's 
revised  auditor  independence  rules. 
The  Board  understands  that  not  all 
issuers  are  subject  to  these  requirements 
and  that  companies  subject  to  the 
requirements  currently  are  not  required 
to  disclose  fees  for  "other  accoimting 
services,"  as  specifically  required  by 
section  102(b)(2)(B)  of  the  Act.  To 
address  commenters'  concerns  about  the 
difficulty  of  acciuately  compiling  this 
information  in  these  situations,  the 
Board  added  a  Note  to  Items  2.1  and  2.2 
that  provides  that,  to  the  extent  these  fee 
amounts  have  not  previously  been 
disclosed  or  otherwise  known  by  the 
applicant,  estimated  amoimts  may  be 
used  in  responding  to  these  Items  of  the 
Form.  The  Board  does  not  intend  to 
penalize  applicants  that  use  good  faith 
efforts  to  estimate  the  fees  for  "other 
accounting  services"  during  this  time. 
Consistent  with  these  changes, 
applicants  will -not  be  separately 
required  to  disclose  fees  for  "tax 
services,"  as  had  been  proposed.  The 
Board  may  choose,  once  the  SEC's 
revised  rules  are  effective,  to  require 
disclosure  of  "tax  services"  as  part  of 
registered  public  accounting  firms' 
annual  reports.  The  contents  of  these 
reports  will  be  the  subject  of  a  future 
Board  rulemaking. 

In  response  to  other  comments 
received,  the  Board  has  simplified  and 
clarified  Part  II  of  the  Form  in  several 
other  respects.  First,  the  Board  has 
eliminated  the  requirement  to  provide 
the  issuer's  standard  industry  code 
("SIC").  Second,  the  Board  has  slightly 
modified  the  wording  of  Items  2.1 
through  2.3  to  make  clear  that  the 
disclosure  requirements  pertain  to  audit 
reports  dated  diu-ing  the  relevant  time 
period.  Third,  the  Board  has  added 
language  to  the  Notes  to  Items  2.2  and 
2.3  to  further  clarify  when  applicants 
can  "expect  to  prepare  or  issue"  an 
audit  report  for  an  issuer.  Specifically, 
those  Notes  now  provide  that  an 
applicant  may  presume  that  it  is 
expected  to  prepare  or  issue  an  audit 
report  for  an  issuer  (i)  if  it  has  been 
engaged  to  do  so,  or  (ii)  if  it  issued  an 
audit  report  during  the  preceding 
calendar  year  for  an  issuer,  absent  an 


indication  fit)m  the  issuer  that  it  no 
longer  intends  to  engage  the  applicant. 

Foiuth,  in  response  to  some 
commenters'  concerns  about  the  burden 
of  making  the  necessary  determinations 
to  comply  with  Item  2.4,  the  Board  has 
limited  this  Item  to  those  applicants  that 
did  not  prepare  or  issue  an  audit  report 
dated  during  the  preceding  or  current 
calendar  year,  and  that  do  not  expect  to 
prepare  or  issue  an  audit  report  dated 
during  the  current  calendar  year.  In 
other  words,  as  the  Note  to  this  Item 
explains,  applicants  that  disclose  the 
name  of  an  issuer  in  response  to  any  of 
Items  2.1-2.3  need  not  respond  to  this 
Item.  Finally,  the  requirement  in  Item 
2.4  to  explain  the  applicant's  role  in  the 
audit  has  been  modified  to  require  only 
identification  of  the  type  of  substantial 
role  played  by  the  applicant  with 
respect  to  the  audit  report.  To  enable 
applicants  to  comply  with  this 
instraction,  it  is  contemplated  that  the 
Web-based  Form  will  contain  a  "pull- 
down menu"  with  a  list  of  types  of 
substantial  roles,  including  an  option  to 
check  "other." 

The  Board  will  consider  issuing 
additional  guidance  on  the  fee 
disclosures  required  by  Part  II  of  the 
Form  as  the  date  for  registration  to  begin 
nears. 

Part  III— Applicant's  Financial 
Information 

Section  102(b)(2)(C)  of  the  Act 
provides  that  the  Board  may  require 
applicants  to  submit  "such  other  current 
financial  information  for  the  most 
recently  completed  fiscal  year  of  the 
firm  as  the  Board  may  reasonably 
request."  Consistent  with  this  provision 
of  the  Act,  the  Board  proposed  that 
applicants  disclose  fees  received  by  the 
applicant  during  its  most  recently 
completed  fiscal  year  for:  audit  services, 
other  accounting  services,  tax  services, 
and  all  other  products  and  services, 
whether  the  fees  were  received  from 
"issuers"  or  from  their  other  clients. 

A  number  of  commenters  stated  that 
they  are  not  currently  tracking  revenues 
in  these  categories  for  all  their  clients 
and  that  compiling  this  information  in 
this  form  would  be  impractical  or  at 
least  very  burdensome.  In  light  of  these 
comments,  the  Board  has  decided  not  to 
require  this  information  as  part  of 
public  accounting  firms'  registration 
applications  at  this  time.  The  Board 
does,  however,  intend  to  require 
applicants  to  submit  information  in 
these  categories  as  part  of  their  annual 
reports  vdth  the  Board  under  section 
102(d)  of  the  Act.  Although  the  contents 
of  the  annual  and  periodic  reports  will 
be  the  subject  of  a  future  Board 
rulemaking,  the  Board  encourages 
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public  accounting  Anns  planning  to 
register  with  the  Board  to  begin 
collecting  fee  information  in  these  four 
categories  for  all  their  clients  in  order  to 
be  able  to  report  revenue  in  this  format 
on  an  ongoing  basis  in  the  future. 

Part  IV^Statement  of  Applicant's 
Quality  Control  Policies 

As  required  by  section  102(b)(2)(D)  of 
the  Act.  Part  IV  requires  the  applicant 
to  provide,  as  an  exhibit,  a  narrative, 
summary  description  of  its  quality 
control  policies  for  its  accounting  and 
auditing  practices,  including  procedures 
to  monitor  compliance  with 
independence  requirements.  GAAS 
requires  accounting  firms  to  have 
quality  controls  for  their  audit 
practices. ^^ 

A  few  commenters  suggested  that  this 
Part  of  the  Form  should  be  limited  to  a 
representation  about  the  firm's  quality 
control  policies  complying  with 
applicable  standards.  The  Board  does 
not  believe  that  this  approach  would  be 
consistent  with  the  statutory  directive. 
Several  other  commenters  sought 
clarification  of  the  parameters  of  the 
description  called  for  by  this  Part  of  the 
Form.  As  explained  in  the  proposing 
release,  the  description  should  be  in  a 
clear,  concise,  and  understandable 
format  and  should  convey  the  scope  and 
the  key  elements  of  the  applicant's 
quality  controls  for  its  accounting  and 
auditing  practice.  A  description  that 
addresses  all  of  the  elements  of  quality 
control  covered  by  the  professional 
quality  control  standards  the  firm  is. 
subject  to  will  be  sufficient.  Technical 
descriptions  and  detailed  explanations 
of  procedures  are  not  required.  Absent 
unusual  circumstances,  the  Board  does 
not  contemplate  granting  confidential 
treatment  requests  for  this  Item. 

Part  V— Listing  of  Certain  Proceedings 
Involving  the  Applicant 

As  required  by  section  102(b)(2)(F)  of 
the  Act,  Part  V  calls  for  information 
about  criminal,  civil,  or  administrative 
or  disciplinary  proceedings  against  the 
applicant  or  its  associated  persons. 
While  the  Act  only  requires  applicants 
to  submit  information  about  pending 
proceedings  related  to  audit  reports,  the 
Form  requires  information  about  certain 
additional  proceedings  that  may  reflect 
on  the  applicant's  Htness  for 
registration,  even  though  the 
proceedings  may  no  longer  be  pending 
or  do  not  relate  to  audit  reports. 


As  proposed,  this  Part  of  the  Form 
was  divided  into  six  specific  items  that 
sought  disclosure  of  different  types  of 
proceedings  involving  different  persons 
for  different  periods  of  time.  Many 
commenters  expressed  concerns  about 
both  the  scope  and  the  complexity  of 
the  disclosures  required  of  applicants  by 
this  Part  of  the  Form.^*  Accordingly,  the 
Board  has  sought  both  to  simplify  and 
to  ncUTOw  its  request  for  information  in 
this  Part  of  the  Form,  while  still 
preserving  the  information  necessary  to 
decide  whether  to  approve  or 
disapprove  registration  applications. 

Specifically,  this  Part  now  contains 
three  Items.  Item  5.1  would,  in  general, 
require  applicants  to  disclose  whether 
the  applicant  or  any  associated  person 
of  the  applicant  is  currently  a  defendant 
or  respondent  (or  was  a  defendant  or 
respondent  in  a  proceeding  that  resulted 
in  an  adverse  finding  against  the 
applicant  or  person  during  the  previous 
five  years)  in  three  types  of  proceedings: 

1.  Any  pending  criminal  proceeding; 

2.  Any  pending  civil  (or  alternative 
dispute  resolution)  proceeding  initiated 
by  a  govenunental  entity  arising  out  of 
the  applicant's  or  such  person's  conduct 
in  connection  with  an  audit  report,  or  a 
comparable  report  prepared  for  a  client 
that  is  not  an  issuer;  and 

3.  Any  pending  administrative  or 
disciplinary  proceeding  arising  out  of 
the  applicant's  or  such  person's  conduct 
in  connection  with  an  audit  report,  or  a 
comparable  report  prepared  for  a  client 
that  is  not  an  issuer. 

The  third  part  of  this  Item  further 
specifies  what  types  of  proceedings 
qualify  as  "administrative  or 
disciplinary  proceedings"  and  provides 
that  investigations  that  have  not 
resulted  in  the  commencement  of  a 
proceeding  need  not  be  included.  At 
least  one  commenter  specifically 
suggested  that,  if  the  Board  required 
disclosure  of  more  than  pending 
proceedings,  the  look-back  period 
should  be  limited  to  five  years  since  this 
period  is  consistent  with  the  disclosure 
requirements  for  past  proceedings 
against  officers  and  directors  of  public 
companies.  ^^ 

Item  5.2  would  require  applicants  to 
disclose  pending  civil  proceedings  (or 
ADR  proceedings)  against  the  applicant 
or  its  associated  persons  initiated  by  a 
private  {i.e.,  non-goveriunental)  entity 
that  involve  conduct  in  connection  with 
an  audit  report  or  a  comparable  report 


"  See  SAS  No.  25;  AU  §  161;  see  also  Statemenis 
on  Quality  Control  Standards  ( "SQCS")  No.  2; 
AIC:PA  sec  Practice  Section  ("SECPS  •) 
Membership  Requirements,  Appendix  K.  SECPS 
sec.  1000.45. 


'■•  In  particular,  a  number  of  non-U.S.  accounting 
Firms  and  professional  associations  expressed 
concern  that  proposed  Item  5.5  would  require 
applicants  to  familiarize  themselves  with,  and 
analogize  to,  a  number  of  provisions  of  the  U.S. 
Code.  This  Item  has  been  eliminated  from  the  Form. 

"  Item  401  of  Regulation  S-K.  17  CFR  229.401(f). 


prepared  for  a  client  that  is  not  an 
issuer.  This  Item  is  largely  required  by 
section  102(b)(2)(F)  of  thd  Act.  For  each 
proceeding  listed  in  response  to  Items 
5.1  and  5.2,  applicants  are  asked  to 
provide  basic  information  about  the 
proceeding,  the  parties,  the  allegations, 
and  the  proceeding's  outcome. 

The  phrase  "a  comparable  report 
prepared  for  a  client  that  is  not  an 
issuer,"  as  used  in  these  Items,  is  meant 
to  capture  reports  of  audits  performed 
for  clients  that  are  not  issuers.  Notes  to 
Items  5.1  and  5.2  provide  that,  for  these 
Items,  foreign  public  accounting  firm 
applicants  need  only  disclose  such 
proceedings  for  the  applicant  and  any 
proprietor,  partner,  principal, 
shareholder,  officer,  or  manager  of  the 
applicant  who  provided  at  least  10 
hours  of  audit  services  for  any  issuer 
during  the  last  calendar  year.  This  is  the 
same  group  of  persons  within  foreign 
public  accounting  firms  that  must  be 
listed  in  response  to  Part  VII  of  the  Form 
and  for  which  consents  must  be 
obtained  under  Part  VIII  of  the  Form. 

Finally,  Item  5.3,  permits,  but  does 
not  require,  applicants  to  include  an 
exhibit  describing  any  proceeding  listed 
in  response  to  this  Part  and  giving  the 
reasons  that,  in  the  applicant's  view, 
such  proceeding  should  not  be  a  basis 
for  the  denial  of  its  application  for 
registration.  The  failure  to  file  such  an 
e^diibit  with  respect  to  a  particular 
proceeding  will  not  raise  any  inference 
concerning  the  applicant's  view  of  the 
impact  of  that  proceeding  on  its 
application.  The  Board  will  consider 
any  information  provided  pursuant  to 
this  Item  in  its  approval  process. 

Part  VI— Listing  of  Filings  Disclosing 
Accounting  Disagreements  with  Public 
Company  Audit  Clients 

As  required  by  section  102(b)(2)(G)  of 
the  Act,  Part  VI  requires  applicants  to 
identify  instances  in  which  the 
applicant's  issuer  audit  clients  disclosed 
disagreements  with  the  applicant  in 
Commission  filings.  For  each  such 
instance  in  the  preceding  or  current 
calendar  year,  the  applicant  is  required 
to  disclose  the  name  of  the  issuer,  the 
name  and  date  of  the  filing,  and  to 
.  submit,  as  exhibits,  copies  of  the 
identified  filings.  Disagreements  under 
this  Part  are  specified  by  reference  to 
the  provisions  of  Regulation  S-K  that 
require  such  disclosures. 

To  clarify  an  issue  raised  by  a  few 
commenters,  an  applicant  is  only 
required  to  identify  instances  in  which 
the  applicant's  issuer  audit  clients 
disclosed  disagreements  with  the 
applicant  in  such  issuers'  Commission 
filings.  Therefore,  if  an  issuer  did  not 
disclose  a  disagreement  in  a 
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Commission  filing  or  if  such  disclosure 
is  not  required  by  a  Commission 
^filing.36  the  applicant  of  that  issuer 
audit  client  need  not  disclose  such 
disagreement  in  Form  1. 

Several  commenters  suggested  that 
the  Board  obtain  information  required 
by  Part  VI  from  the  Commission's  Edgar 
system  or  require  applicants  to  provide 
only  a  hyperlink  to  or  a  Central  Index 
Key  ("CIK")  number  for  a  particular 
filing,  as  opposed  to  providing  copies  of 
the  actual  filings.  While  the  Board 
recognizes  that  the  information 
requested  in  this  Item  is  or  will  be 
publicly  available  through  Edgar, 
section  101(b)(2)(G)  of  the  Act 
specifically  requires  that  an  applicant 
submit  "as  part  of  its  application  for 
registration  *   *  *  copies  of  periodic  or 
annual  disclosure  filed  by  an  issuer 
with  the  Commission  *   *   *."  Moreover, 
this  information  is  not  organized  by  the 
public  accounting  firms  involved  in  the 
disclosed  disagreements  in  the 
Commission's  Edgar  system. 

Part  VII— Roster  of  Associated 
Accountants 

As  required  by  section  102(b)(2)(E)  of 
the  Act,  Part  VII  requires  applicants  to 
submit  information  about  the 
accountants  associated  with  the  firm 
who  participate  in  or  contribute  to  the 
preparation  of  audit  reportsrThe  scope 
of  this  requirement  is  different  for 
foreign  firms  than  for  domestic  firms. 
Domestic  applicants  must  list  all 
accountants  who  are  "persons 
associated  with  the  applicant"  and 
provided  at  least  10  hours  of  audit 
services  for  any  issuer  during  the  last 
calendar  year.  Foreign  public 
accounting  firms  applying  for 
registration  must  list  all  accountants 
who  are  a  piroprietor,  partner,  principal, 
shareholder,  officer,  or  manager  of  the 
applicant  and  who  provided  at  least  10 
hours  of  audit  services  for  any  issuer 
during  the  last  calendar  year. 

For  each  accoimtant  listed,  applicants 
must  provide  the  person's  name  and  all 
license  or  certification  numbers  (and 
name  of  issuing  authority)  authorizing 
the  person  to  engage  in  the  business  of 
auditing  or  accounting. 

In  addition,'both  domestic  and  non- 
U.S.  applicants  are  required  to  disclose 
the  total  numbers  of  accountants  and  ' 
CPAs  (or  accountants  with  comparable 
licenses  from  non-U.S.  jurisdictions) 
employed  with  the  applicant,  and  the 
total  number  of  personnel  employed  by 
the  applicant. 


Many  commenters  indicated  that  the 
disclosure  required  by  Items  7.1  and  7.2 
as  originally  proposed,  was 
administratively  burdensome  and 
suggested  that  the  Board  narrow  the 
scope  of  the  roster  and  clarify  which 
accountants  would  be  covered  by  the 
roster.  To  address  these  concerns,  the 
Board  has  limited  the  roster  reporting 
requirements  for  domestic  applicants  to 
accountants  who  are  "persons 
associated  with  the  applicant"  and 
provided  at  least  10  hours  of  audit 
services  for  any  issuer  during  the  last 
calendar  year,  and  the  requirements  for 
non-U.S.  applicants  to  partners  or 
managers  who  provided  at  least  10 
hours  of  audit  services  for  any  issuer 
during  the  last  calendar  year.^''  In 
addition,  as  noted  above,  by  excluding 
from  its  definition  of  the  term 
"accountant"  persons  who  are  engaged 
in  only  clerical  or  ministerial  tasks,  the 
Board  has  further  limited  the  disclosure 
required  in  Part  VII  of  the  Form,  as 
originally  proposed. 

Further,  in  light  of  privacy  and 
confidentiality  concerns  expressed  by 
commenters,  the  Board  has  also 
eliminated  the  requirement  to  disclose 
the  social  security  number  (or 
comparable  non-U.S.  identifier)  of  each 
accountant  listed  on  the  roster. 

Also,  at  least  one  commenter 
requested  clarification  of  the  time  frame 
for  reporting  the  information  required 
by  Part  VII.  To  address  this  concern,  the 
Board  has  added  an  instruction  to  the 
Form  that  specifies  that  applicants  may 
submit  information  as  of  a  date  not 
earlier  than  90  days  prior  to  the 
submission  of  the  application  and  that 
such  information  will  be  deemed 
current  for  purposes  of  the  Form. 

Part  VIII — Consents  of  Applicant 

As  required  by  section  102(b)(3)  of  the 
Act,  Part  VIII  of  the  Form  requires 
applicants  to  furnish,  as  an  exhibit  to 
their  applltations,  consents  related  to 
the  applicant's  and  its  associated 
persons'  cooperation  and  compliance 
with  any  request  for  testimony  or  the 
production  of  documents  made  by  the 
Board.  Note  1  to  the  instruction  makes 
clear  that  the  consent  and  the  language 
in  the  instruction  (except  for  insertion 
of  the  applicant's  name)  must  be 
verbatim.  I'he  note  also  specifies  that 
the  consents  from  the  applicant's 
associated  persons  required  by 
paragraph  (b)  of  the  Item  must  be 
secured  by  the  applicant  no  later  than 


"  For  instance,  currently  annual  reports  for 
foreign  private  issuers  on  Forms  20-F  and  40-F  do 
not  require  this  type  of  disclosure. 


'"The  Board  has  used  the  term  "manager"  in 
Parts  V.  VII  and  VIII  of  the  Form  because  of  the 
term's  use  in,  and  familiarity  to,  the  accounting 
profession.  The  term  is  intended  to  capture  the 
highest  level  of  supervisory  position  below  tiie 
partner  level  of  the  firm. 


45  days  after  submitting  the  application 
,    or,  for  persons  who  become  associated 
persons  of  the  firm  subsequent  to  the 
submission  of  the  application,  at  the 
time  of  the  person's  association  with  the 
firm.  The  consents  must  be  signed  in 
accordance  with  Rule  2104,  which, 
among  other  things,  requires  the 
manually  signed  version  of  the 
statement  to  be  retained  for  seven  years. 

Many  commenters  indicated  that 
compliance  with  Part  VIII,  as  originally 
proposed,  would  cause  an  applicant  to 
violate  certain  non-US.  laws.  In 
response  to  this  concern,  the  Board  has 
added  Rule  2105  and  corresponding 
instructions  in  the  Form,  which  allow 
an  applicant  to  withhold  information 
from  its  application  for  registration, 
including  the  firm  and  associated 
person  consents  required  by  Part  VIII, 
where  disclosure  of  the  information 
would  cause  the  applicant  to  violate 
non-U.S.  laws. 

Further,  to  accommodate  privacy 
restrictions  related  to  employment  in 
certain  non-U.S.  jurisdictions,  the  Board 
has  added  Note  3  to  this  Item,  which 
narrows  the  scope  of  "associated 
persons"  from  whom  noU'U.S. 
applicants  are  required  to  secure 
consents.  As  revised,  for  non-U^. 
applicants,  the  term  "associated 
persons"  as  used  in  this  item  covers 
only  those  accountants  who  are  partners 
or  managers  and  who  provided  at  least 
10  hours  of  audit  services  for  any  issuer 
during  the  last  calendar  year. 

In  addition,  some  commenters  noted 
that  Part  VTII.  as  originally  proposed, 
did  not  specify  the  language  to  be  used . 
in  the  consents  that  the  applicant  is 
required  to  secure  from  its  associated 
persons.  In  response  to  this  comment, 
the  Board  has  added  Note  2  to  this  item, 
which  sets  forth  the  exact  language  to  be 
used  in  the  associated  persons' 
consents.  Moreover,  in  response  to  the 
suggestion  that  the  Board  extend  the  45- 
day  deadline  for  securing  consents  from 
associated  persorts  in  order  to  ease  the 
administrative  burden  for  larger  firms, 
the  Board  has  clarified  that  applicants 
must  secure  such  consents  not  later  than 
45  days  after  submitting  their 
applications.  In  other  words,  an 
applicant  does  not  have  to  wait  until  its 
application  is  submitted  to  the  Board  to 
secure  such  consents,  but  can  begin 
obtaining  these  consents  as  soon  as 
possible.  Further,  many  commenters 
objected  to  the  blanket  consent  used  in 
Part  VIII  and  suggested  that  the  Board 
amend  its  proposal  to  include  a 
reser\'ation  in  the  consent  form,  to  only 
require  applicants  to  use  their  best 
efforts  to  secure  the  associated  person 
consents,  to  clarify  that  the  consent 
would  only  apply  prospectively  to 
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independent  contractors,  and/or  to  limit 
the  consents  to  cover  only  reasonable, 
and  not  simply  any,  requests  by  the 
Board.  Section  102(b)(3)  of  the  Act,^* 
however,  specifies  the  scope  and 
contents  of  the  consents,  and  the  Board 
therefore  has  decided  not  to  modify  this 
item  to  include  these  suggested 
qualifications.3^  Some  commenters 
expressed  concern  about  the  amount  of 
work  involved  in  securing,  gathering 
and  maintaining  written  consents  from 
each  of  their  associated  persons  in 
accordance  with  Rule  2104.  While  the 
Board  is  requiring  that  the  applicant's 
consent  and  the  associated  persons' 
consents  be  manually  signed  and  that 
such  manually  signed  documents  be 
retained  for  seven  years  in  accordance 
with  Rule  2104.  the  Board  leaves  it  to 
the  individual  applicants  to  determine 
other  details  as  to  how  such  consents 
will  be  obtained  and  maintained 
internally. 

Part  IX^Signature  of  Applicant 

Part  IX  requires  an  authorized  partner 
or  officer  of  the  applicant  to  sign  the 
application  in  accordance  with  Rule 
2104  and  to  certify  the  application's 
completeness  and  accuracy,  bicomplete 
and  inaccurate  applications  are  subject 
to  possible  disapproval  under  Rule 
2106(b)(2). 

Part  X— Exhibits 

Part  X  lists  the  exhibits  that  must 
accompany  the  application  and  includes 
instructions  on  the  format  for  exhibits 
with  multiple  pages.  The  nature  of  each 
exhibit  is  described  in  the 
corresponding  items.  Rule  2105  or  Rule 
2300. 


'"' Section  102(b)(3)  specifically  requires  that 
"each  application  *   •   •  include  *   *   *  a  consent 
executed  by  the  public  accounting  firm  to 
cooperation  in  and  compliance  with  any  request  for 
testimony  or  the  production  of  documents  made  by 
the  Board  •    *    •  and  an  agreement  to  secure  and 
enforce  similar  consents  from  each  of  the  associated 
persons  of  the  public  accounting  firm  as  a  condition 
of  their  continued  employment  by  or  other 
association  with  such  firm." 

"•While  commenters  did  not  identify  any  state 
laws  that  conflict  with  the  required  consents,  one 
commenter  suggested  that  the  Board  make  explicit 
that  the  Board's  rules,  as  approved  by  the 
Commission,  requiring  the  consents  would  preempt 
any  contrary  slate  law.  The  Board's  rules  implement 
Congress'  determination  in  the  Act  that  applicants 
for  registration  must  agree  to  "secure  and  enforce 
jsuchl  consents  from  each  of  the  associated  persons 
of  the  public  accounting  firm  as  a  condition  of  their 
continued  employment  by  or  other  association  with 
the  firm."  Accordingly,  any  otherwise  applicable 
state  or  local  law  that  conflicts  with  this 
requirement  or  stands  as  an  obstacle  to  the 
accomplishment  and  execution  of  the  full  purposes 
and  objectives  of  Congress  would  be  preempted. 
See  Crosby  v.  National  Foreign  Trade  Council.  530 
U.S.  363.  372-73  (2000);  City  of  New  York  v.  FCC. 
486  U.S.  57.  64  (1988). 


2.  Statutory  Basis 

The  statutory  basis  for  the  proposed 
rules  is  Title  I  of  the  Act. 

B.  Board's  Statement  on  Burden  on 
Competition 

The  Board  does  not  believe  that  the 
proposed  rules  will  result  in  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act.  Under  the  proposed 
rules,  all  public  accounting  firms  must 
register  with  the  Board  if  they  wish  to 
prepare  or  issue  audit  reports  on  issuers, 
as  that  term  is  defined  in  the  Act  and 
the  Board's  rules,  or  to  play  a 
substantial  role  in  the  preparation  or 
issuance  of  such  reports.  In  general,  the 
information  required  to  complete  the 
Board's  registration  application  is 
specifically  required  to  be  a  part  of 
those  applications  by  section  102(b)  of 
the  Act.  To  the  extent  that  Form  1  calls 
for  information  in  addition  to  that 
specified  in  section  102(b),  the 
additional  information  is  closely  related 
to  the  statutory  minimum  requirements, 
and  is.  in  the  Board's  judgment,  either 
necessary  to  facilitate  the  Board's 
responsibilities  or  reasonably  related  to 
the  determination  that  the  Board  will 
make  in  deciding  whether  to  approve  or 
disapprove  an  application. 

Moreover,  to  the  extent  permissible 
under  the  Act  and  consistent  with  the 
Board's  responsibilities,  the  Board  has 
sought  to  base  the  contents  of  the 
application  on  information  public 
accounting  firms  currently  collect,  in 
part  to  avoid  imposing  any  undue 
burden  on  applicants  that  could  have  a 
disproportionate  effect  on  smaller 
public  accounting  firms.  In  addition,  the 
proposed  rules  provide  a  mechanism  for 
applicants  to  seek  confidential 
treatment  of  any  proprietary  information 
included  in  their  application  that 
should  not  be  publicly  available.  The 
Board  has  also  allowed  public 
accounting  firms  that  do  not  currently 
prepare  or  issue  audit  reports,  or  play  a 
substantial  role  in  the  preparation  or 
issuance  of  audit  reports,  but  that  wish 
to  enter  this  business,  to  register  with 
the  Board.  Further,  the  Bosurd  has 
announced  that  registration  fees  will 
vary  based  on  the  size  of  the  applicant 
and  the  number  of  its  issuer  audit 
clients. 

Several  commenters  suggested  that 
requiring  foreign  public  accounting 
firms  to  register  with  the  Board  could 
discourage  smaller  foreign  public 
accounting  firms,  and  foreign  public 
accounting  firms  that  are  not  affiliated 
with  large  international  networks  of 
firms,  fr^m  auditing  issuers.  The  Board 
has  given  careful  consideration  to  the 


impact  of  its  registration  rules  on  non- 
U.S.  firms  and  has  taken  a  number  of 
steps  to  minimize  any  such  effect.  In 
particular,  as  described  in  Section  II.A 
above,  the  Board  has  crafted  certain 
changes  to  its  original  proposal  to 
minimize,  where  permissible  imder  the 
statute  and  consistent  with  the  Board's 
responsibilities,  the  burdens  on  foreign 
public  accounting  firms  applying  for 
registration.  Given  these  modifications, 
the  Board  believes  that  the  cost  and 
effort  for  smaller  firms  to  register  with 
the  Board  will  not  be  significantly 
disproportionate  to  that  for  larger 
firms,*"  and  therefore  would  not  have  a 
significant  impact  on  competition. 
Moreover,  the  Board  believes  that  the 
180-day  deferral  of  registration  for  non- , 
U.S.  firms  should  also  minimize  the 
administrative  burden  for  smaller  non- 
U.S.  firms,  also  diminishing  any  anti- 
competitive effect. 

C.  Board's  Statement  on  Comments  on 
the  Proposed  Rules  Received  From 
Members.  Participants  or  Others 

The  Board  released  its  registration 
system  proposal  for  public  comment  on 
March  7.  2003.  The  Board  received  46 
written  comment  letters  relating  to  its 
proposal.  In  addition,  on  March  31. 
2003,  the  Board  convened  a  public 
roundtable  to  discuss  special  issues 
raised  by  registration  and  oversight  of 
non-U.S.  firms,  at  which  14 
representatives  of  foreign  governments, 
non-U.S.  public  accounting  firms  and 
professional  organizations,  and  U.S. 
institutional  investors  participated.*' 

The  Board  has  carefully  considered 
all  comments  it  has  received.  In 
response  to  the  written  comments 
received  and  remarks  made  at  the 
roundtable,  the  Board  has  clarified  and 
modified  certain  aspects  of  its  proposed 


♦"In  general,  under  the  Board's  registration 
system,  non-affiliated  foreign  public  accounting 
firms  will  be  required  to  respond  to  the  same 
information  requests  as  affiliated  foreign  public 
accounting  firms  applying  for  registration.  Because 
much  of  the  information  requested  in  Form  1  is 
focused  on  the  applicant's  practice  of  auditing 
"issuers."  as  that  term  is  defined  in  the  Act  and  the 
Board's  rules,  foreign  public  accounting  firms  with 
more  issuer  audit  clients  will  necessarily  be 
requested  to  provide  more  information  to  apply  for 
registration  than  foreign  public  accounting  firms 
with  smaller  practices  auditing  issuers. 

*'  The  following  governments,  firms  and 
organizations  participated  in  the  public  roundtable 
meeting:  European  Commission;  U.K.  Department 
of  Trade  and  Industry;  Embassy  of  Switzerland; 
Embassy  of  Australia;  Financial  Services  Agency 
(lapan);  Canadian  Public  Accountability  Board;  • 
Wirtschaftspruferkamraer  (German  Chamber  of 
Accountants);  Federation  des  Experts  Comptables 
(FEE);  Ernst  &  Young  (Brussels.  Belgium); 
t>ricewaterhouseCoopers  (Toronto.  Canada); 
Deloitte  Touche  Tohmatsu  (Santiago,  Chile);  KPMG , 
(London);  Pennsylvania  Public  Employees' 
Retirement  System;  and  the  State  of  Wisconsin 
Investment  Board. 


ndes  and  form  instructions.  The 
changes  made  to  the  proposed  rules  and 
form  instructions  in  response  to  these 
conunents  are  summarized  in  Section 
n.A.l.  above. 

In  addition,  under  section  106(c)  of 
the  Act,  the  Board  and  the  Commission 
each  have  the  authority  to  "exempt  any 
foreign  public  accounting  firm"  from 
any  provision  of  the  Act  as  "necessary 
■  or  appropriate  in  the  public  interest  or 
for  the  protection  of  investors."  The 
Board  received  numerous  comments  in 
letters  from  public  accounting  firms, 
foreign  governments  and  foreign 
professional  accounting  associations, 
requesting  such  exemptions  from  the 
Board's  registration  requirements,  as 
well  as  its  inspections  and  disciplinary 
programs.*^ 

Some  commenters  expressed  concerns 
about  registration  of  non-U.S.  public 
accoimting  firms,  including  that  the 
Board's  registration  of  non-U.S.  public 
accounting  firms  (1)  would  be 
duplicative  of  existing  or  planned 
home-country  auditor  oversight 
programs,  (2)  would  require 
information,  the  disclosure  of  which 
would  violate  foreign  laws  on 
confidentiality,  data  protection  and 
privacy,  (3)  would  require  information 
that  does  not  have  clear  equivalents  in 
non-U.S.  jurisdictions,  (4)  would  require 
accumulation  of  information  not  already 
compiled  and  not  readily  available,  and 
(5)  would  lessen  competition  among 
public  accounting  firms  by  discouraging 
some  firms  from  registering. 

In  response  to  the  concern  that 
registration  of  non-U.S.  public 
accoimting  firms  would  be  duplicative 
of  existing  or  planned  auditor  oversight 
programs,  as  an  initial  step,  the  Board 
sought,  as  part  of  its  roundtable 
meeting,  to  gather  information  about 
existing  or  planned  oversight  bodies 
outside  the  United  States.  The  Board 
has  also  commenced  dialogue  with  non- 
U.S.  oversight  bodies  in  order  to  achieve 
its  objectives  generally,  as  well  as  to  try 
to  find  ways  to  reduce  administrative 
burdens  and  to  provide  for  coordination 
in  areas  where  there  is  a  common 
programmatic  interest,  such  as  annual 
reporting,  inspection  and  discipline. 
Many  commenters  suggested  that 
registration  of  non-U.S.  firms  would 
require  information,  the  disclosure  of 
which  would  violate  non-U.S.  laws, 
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"  The  Board  also  received  comment  letters 
against  such  exemptions,  for  example  on  the 
grounds  that  "(ijncluding  foreign  auditors  under  the 
purview  of  the  new  Public  Company  Accounting 
Oversight  Board  would,  thus,  add  a  much-needed 
element  of  auditor  oversight  for  firms  reviewing 
corporations  trading  in  U.S.  markets."  See  Letter 
bom  Senator  Carl  Levin  dated  March  21,  2003  (in 
PCAOB  Docket  No.  1  public  file). 


particularly  those  related  to 
confidentiality,  data  protection  and 
privacy.  In  response  to  this  concern,  the 
Board  added  Rule  2105  and 
corresponding  instructions  in  Form  1, 
which  allow  applicants  to  withhold 
information  from  its  application  for 
registration  where  disclosure  of  the 
information  would  cause  the  applicant 
to  violate  non-U.S.  laws.  Abo,  in  order 
'  to  allow  firms  time  to  give  full 
consideration  to  the  potential  conflict  of 
law  issues,  the  Board  has  afforded  non- 
U.S.  firms  an  additional  180  days  to 
register. 

Furthermore,  in  light  of  concerns  with 
respect  to  conflicts  with  confidentiality, 
data  protection,  and  privacy  laws,  the 
Board  has  eliminated  or  narrowed  the 
scope  of  information  required  by  Form 
1,  as  originally  proposed.  Specifically, 
any  requirements  to  provide  Social 
Security  numbers,  taxpayer  numbers, 
and  comparable  non-U.S.  tax  identifiers 
have  been  eliminated.  In  part  to  address 
concerns  with  respect  to  the 
confidentiality  of  information  on 
criminal,  civil  and  administrative 
proceedings  in  Part  V.  the  Board  has 
significantly  narrowed  the  disclosure 
required  for  non-U.S.  applicants.  Also, 
the  list  of  accountants  associated  with  a 
non-U.S.  firm  has  been  narrowed.  In 
particular,  as  revised.  Form  1  requires 
non-U.S.  accounting  firms  to  list  only 
those  accountants  who  are  proprietors, 
partners,  principals,  shareholders, 
officers  or  managers  of  the  applicant 
and  who  each  provide  at  least  10  hours 
of  audit  services  for  any  issuer  during 
the  last  calendar  year.  Finally,  to 
accommodate  privacy  restrictions 
related  to  employment  in  certain  non- 
U.S.  jurisdictions,  the  scope  of 
"associated  persons"  from  whom  the 
applicant  is  required  to  secure  consents 
has  been  narrowed  to  cover  only  those 
accountants  identified  on  the  list  of 
accountants.  As  discussed  above,  to  the 
extent  that  a  non-U.S.  law  would 
prohibit  disclosure  of  information  that 
is  still  required,  new  Ride  2105  permits 
a  firm  to  withhold  the  information  and 
submit  instead  (i)  a  copy  of  the 
conflicting  non-U.S.  law,  in  English,  (ii) 
a  legal  opinion  that  submitting  the 
information  would  cause  the  applicant 
to  violate  the  conflicting  non-U.S.  law, 
and  (iii)  an  explanation  of  the 
applicant's  efforts  to  seek  consents  or 
waivers  to  eliminate  the  conflict,  if  the 
withheld  information  could  be  provided 
to  the  Board  with  a  consent  or  a  waiver, 
and  a  representation  that  the  applicant 
was  unable  to  obtain  such  consents  or 
waivers  to  eliminate  the  conflict. 

The  Board  has  eliminated  or  modified 
•certain  disclosure  requirements  where 
determining  a  non-U.S.  equivalent  may 


be  particidarly  burdensome,  in  an  effort 
to  address  concerns  that  registration 
would  require  information  that  does  not 
have  clear  equivalents  in  non-U.S. 
jurisdictions.  For  example,  in  response 
to  a  comment  that  the  term 
"undergraduate  degree"  was  not 
meaningful  in  a  non-U.S.  context,  the 
Board  revised  the  educational  reference 
in  its  originally  proposed  definition  of 
accountant  to  "a  college,  university  or 
higher  professional  degree."  The  Board 
has  also  eliminated  the  requirement 
from  its  original  proposal  to  disclose  a 
"violation  of  a  substantially  equivalent 
non-U.S.  statute"  to  certain  provisions 
of  the  United  States  (lode. 

In  response  to  concerns  that 
registration  of  non-U.S.  firms  would 
require  accumulation  of  information  not 
already  compiled  and  not  readily 
available,  the  Board  has  allowed  an 
additional  180  days  for  firms  to  compile 
information  and  to  obtain  any  necessary 
consents  or  waivers  from  associated 
persons  to  provide  the  information 
requested  by  the  form.  Further,  the 
Board  has  significantly  modified  and  in 
some  cases  eliminated  disclosure 
requirements,  the  information  for  which 
commenters  noted,  would  be 
burdensome  to  gather.  For  example.  Part 
ni  of  Form  1,  which  as  proposed 
required  disclosure  of  information  on 
firm  revenues,  has  been  eliminated. 
Moreover,  with  respect  to  Part  II  in 
Form  1,  the  Board  has  modified  the 
disclosure  categories  for  audit,  non- 
audit,  and  other  accounting  services  to 
track  more  closely  those  used  by  the 
Commission.  As  a  practical  matter,  at 
the  time  when  non-U.S.  firms  are 
required  to  be  registered  with  the  Board 
(i.e.,  by  April  19,  2004),  the  disclosure 
categories  in  effect  will  be  those  used  in 
the  Commission's  recently  revised 
auditor  independence  disclosure  ndes, 
with  which  foreign  private  issuers  will 
be  required  to  comply  for  periodic 
annual  reports  filed  after  December  15, 
2003. 

In  addition,  the  Board  has  tried  to 
facilitate  the  reporting  in  Part  II  by 
allowing  applicants  to  use  estimates  to 
the  extent  that  such  information  has  not 
been  previously  disclosed  or  is  not 
known.  Finally,  in  an  effort  to  minimize 
the  administrative  burden  of  compiling 
information  for  the  registration  process, 
the  requirements  in  Form  1  to  provide 
accoimtant  names  and  license  numbers, 
consents  to  cooperate  with  Board 
inspections  and  investigations,  and 
information  about  certain  legal 
proceedings,  as  applied  to  non-U.S. 
firms,  have  been  significantly  narrowed 
to  include  only  partners  and  managers 
who  participate  in  or  contribute  to  the 
preparation  of  audit  reports  for  issuers. 
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Several  comraenters  raised  concerns 
that  registration  of  non-U. S.  firms  would 
lessen  competition  among  public 
accounting  firms  by  discouraging  some 
firms  from  registering.  As  described 
above,  the  Board  has  eliminated  and 
modified  many  of  the  disclosure 
requirements  originally  proposed.  Given 
these  modifications,  the  Board  believes 
that  the  cost  and  effort  for  smaller  firms 
to  register  with  the  Board  will  not  be 
significantly  disproportionate  to  that  for 
larger  firms  and  therefore  would  not 
have  a  significant  impact  on 
competition.  Moreover,  the  Board 
believes  that  the  180-day  deferral  of 
registration  for  non-U. S.  firms  should 
also  minimize  the  administrative 
burden  for  smaller  non-U. S.  firms,  also 
diminishing  any  anti-competitive  effect. 

While  the  Board  believes  that  it  must 
require  registration  of  non-U. S.  firms,  it 
also  recognizes  that  it  must  be  flexible 
about  how  registration  operates  in  the 
case  of  those  firms  and  that  it  may  not 
be  practical  to  treat  foreign  accounting 
firms  as  if  they  were,  for  purposes  of  the 
Boards  regulation,  in  all  respects  the 
same  as  U.S. -based  firms.  The  Board  is 
prepared  to  work  with  its  foreign 
counterparts  to  find  ways  to  accomplish 
the  goals  of  the  Act  without  subjecting 
foreign  firms  to  unnecessary  burdens  or 
conflicting  requirements.  Where 
possible,  the  Board  will  seek  to  build 
compliance  with  its  requirements  on 
compliance  with  foreign  regulatory 
regimes.  The  proposed  180-day  deferral 
of  foreign  firm  registration  will  afford 
the  Board  the  opportunity  to  explore 
ways  of  accomplishing  that  goal  with 
•  non-U.S.  accounting  oversight  bodies. 

In  addition,  the  nature  of  the 
oversight  to  be  exercised  over  registered 
foreign  public  accounting  firms  is  a 
matter  the  Board  has  yet  to  resolve.  The 
Board  is  aware  that  several  countries 
have  adopted  or  proposed  corporate 
reforms  that  include  new  regulatory 
oversight  of  the  auditing  profession,  and 
many  countries  have  already  adopted  or 
planned  programs  to  register,  inspect 
and  discipline  accounting  firms  that 
prepare  and  issue  audit  reports  for  filing 
in  those  respective  jurisdictions.  The 
Board  expects  that  the  various  reforms 
being  considered  in  other  jurisdictions 
will  continue  to  improve  the  quality  of 
audit  reports  prepared  by  firms 
worldwide.  In  this  regard,  the  Board  has 
already  commenced  dialogue  with  other 
oversight  bodies  outside  the  United 
States  in  order  to  achieve  its  objectives 
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generally,  as  well  as  to  try  to  find  ways 
to  reduce  administrative  burdens  and  to 
provide  for  coordination  in  areas  where 
there  is  a  common  programmatic 
interest,  such  as  annual  reporting, 
inspection,  and  discipline. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rules  and  Timing  for 
Commisiiion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Board  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rules:  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rules  should  be 
disapproved.  ^ 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rules 
are  consistent  with  the  Act  or  as 
necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of 
investors.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rules  that  are  filed  with  the  i 

Commission,  and  all  written 
communications  relating  to  the 
proposed  rules  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCAOB.  All 
submissions  should  refer  to  File  No. 
PCAOB-2003-03  and  should  be 
submitted  by  July  2.  2003. 

By  the  Commission. 
Margaret  H.  McFarland. 

Deputy  Secretary-. 

(FR  Doc.  03-14715  Filed  6-10-03:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47974;  File  No.  SR-Amex- 
2003-57] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC  To 
Extend  the  Suspension  of  Transaction 
Charges  for  Certain  iShares  Funds 

June  4.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").>  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  Jiuie  2. 
2003.  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I.  II. 
and  III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  extend  until 
June  30,  2003  the  suspension  of 
Exchange  transaction  charges  for 
specialist.  Registered  Trader,  and 
broker-dealer  orders  for  the  iShares 
Lehman  1-3  year  Treasury  Bond  Fimd 
and  the  iShares  Lehman  7-10  year 
Treasury  Bond  Fund.  Proposed  new 
language  is  italicized;  proposed 
deletions  are  in  [brackets). 


Amex  Equity  Fee  Schedule 
L  Transaction  Charges 

No  change. 
n.  Regulatory  Fee 

No  Change. 

Notes: 

1.  and  2.  No  change. 

3.  Customer  transaction  charges  for 
the  following  Portfolio  Depositary 
Receipts.  Index  Fund  Shares,  and  Trust 
Issued  Receipts  have  been  suspended: 


BHH-B2B  Internet  HOLDRstm 
BBH-Biotech  HOLDRs 
BDH— Broadband  HOLDRs 


>  15  U.S.C.  78s(b)(l). 
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IW— iShares  S&P  500 
MDY— MidCap  SPDRs 
XLY — Select  Sector  SPDR — Ck>nsumer  Discretionary 

XLP— Select  Sector  SPDR— Consumer  Staples 
XLE— Select  Sector  SPDR— Energy 
XLF— Select  Sector  SPDR— Financial 
XL V— Select  Sector  SPDR— Health  Care 
XU— Select  Sector  SPDR— Industrial 
XLB— Select  Sector  SPDR— Materials 
XLK— Select  Sector  SPDR— Technology 
XLU— Select  Sector  SPDR— Utilities    ' 


EKH— Europe  2001  HOLDRs 

lAH— Internet  Architecture  HOLDRs 

HHH— Internet  HOLDRs 

nH— Internet  Infrastructure  HOLDRs 

MKH— Market  2000+HOLDRs 

OIH^Oil  Service  HOLDRs 

PPH— Pharmaceutical  HOLDRs 

RKH— Regional  Bank  HOLDRs 

RTH— Retail  HOLDRs 

SMH— Semiconductor  HOLDRs  * 

SWH— Software  HOLDRs 

TTH— Telecom  HOLDRs 

UTH— Utilities  HOLDRs 

WMH— Wireless  HOLDRs 

SHY — iShares  Lehman  1-3  Year  Treasury  Bond  Fund 

lEF — iShares  Lehman  7-10  Year  Treasury  Bond  Fund 

TLT — iShares  Lehman  20+  Year  Treasury  Bond  Fund 

LQD — IShaores  GS  $  InvesTop  Corporate  Bond  Fund 

[TFT— Treasury  1  FTTR  ETF 

TOU— Treasury  2  FTTR  ETF 

TFI— Treasury  5  FTTR  ETF 

TTE— Treasury  10  FITR  ETF] 


Customer  transaction  charges  for  the 
iShares  S&P  100  Index  Fimd  are  $.0015 
per  share  ($.15  per  100  shares),  capped 
at  $100  per  trade. 

Until  [May  31]  June  30,  2003, 
transaction  charges  also  have  been 
suspended  in  SHY[,]  and  IEF[,)  [TFT, 
TOU.  TFI  and  TTE]  for  specialist, 
Registered  Trader  and  broker  dealer 
orders. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piirpose 

The  Exchange  is  extending  imtil  Jime 
30,  2003  the  suspension  of  transaction 
charges  in  iShares  Lehman  1-3  year 
TDeasury  Bond  Fund  (Symbol:  SHY)  and 
iShares  Lehman  7-10  year  Treasury 
Bond  Fimd  (Symbol:  lEF)  for  specialist. 
Registered  Trader  and  broker-dealer  ■ 
orders.  The  Exchange  previously  filed  a 
suspension  of  such  charges  until 
November  30.  2002,3  December  31, 


2002.4  January  31.  2003.5  February  28, 
2003,6  March  31,  2003,^  April  30,  2003,8 
and  May  31.  2003.'^ 

The  fee  suspension  contained  in  the 
previous  filings  also  applied  to 
transactions  in  four  Treasiuy  FITR 
ETFs— the  Treasury  10  FTTR  ETF 
(Symbol:  TTE);  Treasury  5  FTTR  ETF 
(Symbol:  TFI);  Treasury  2  FITR  ETF 
(Symbol:  TOU);  and  Treasury  1  FTTR 
ETF  (Symbol:  TFT).  The  ETF  Advisors 
Trust  determined  to  liquidate  the 
portfolios  of  these  funds  on  or  about 
May  27.  2003.  Trading  in  these  ETFs 
was  halted  on  the  Exchange  on  May  22. 
2003,  and  they  are  no  longer  listed  or 
traded  on  the  Exchange.  The 
amendment  to  the  fee  schedule, 
therefore,  deletes  reference  to  these 
funds. 

The  Exchange  believes  that  a 
suspension  of  fees  for  the  SHY  and  IFF 
is  appropriate  to  enhance  the 
competitiveness  of  executions  in  these 
securities  on  the  Amex.  The  Exchange 
will  reassess  the  fee  suspension  as 
appropriate,  and  will  file  any 
modification  to  the  fee  suspension  with 
the  Conunission  pursuant  to  section 
19(b)(3)(A)  of  the  1934  Act.i" 


^  See  Securities  Exchange  Act  Release  No.  46765 
(November  1,  2002),  67  FR  68893  (November  isi 
2002)  (SR-Amex-2002-91). 


*  See  Securities  Exchange  Act  Release  No.  46996 
(December  13.  2002),  67  FR  78264  (December  23, 
2002)  (SR-Amex-2002-98). 

^  See  Securities  Exchange  Act  Release^o.  47141 
(January  8,  2003),  68  FR  2090  (January  15,  2003) 
(SR-Amex-2002-1 15). 

*See  Securities  Exchange  Act  Release  No.  47361 
(February  13,  2003).  68  FR  8534  (February  21.  2003) 
(SR-Amex-2003-04). 

'  See  Securities  Exchange  Act  Release  No.  47455 
(March  6,  2003),  68  FR  12111  (March  13.  2003)  (SR- 
Amex-2003-15). 

*  See  Securities  Exchange  Act  Release  No.  47668 
(April  11,  2003),  68  FR  19241  (April  18.  2003)  (SR- 
Araex  2003-22). 

"  See  Securities  Exchange  Act  Release  No.  47858 
(May  14,  2003),  68  FR  27872  (May  21,  2003)  (SR- 
Amex  2003-40). 

">  15  U.S.C.  78s(b)(3)(A). 


2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with  - 
section  6(b)  of  the  Act  ^^  in  general,  and 
furthers  the  objectives  of  section 
6(b)(4) '2  in  particular,  in  that  it  provides 
for  the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among  its 
members  and  other  persons  using  its 
facilities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solieited 
nor  received  comments  on  the  proposed 
rule  change. 

nL  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  puirsuant  to  section  19(b)(3)(A) 
of  the  Act  and  Rule  19b-4{f)(6) " 
thereunder  because  the  proposal:  (i) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (ii)  does  not  impose  any 
significant  burden  on  competition;  and 
(iii)  does  not  become  operative  prior  to 
30  days  after  the  date  of  filing  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the ' 
protection  of  investors  and  the  public 
interest;  provided  that  the  Exchange  has 
given  the  Commission  notice  of  its 


'■  15  U.S.C.  78f(b). 

'2  15U.S.C.  78fl[b)(4). 

"  17  CFR  240.49t>-*(f)(6). 
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intent  to  file  the  proposed  rule  change, 
along  with  a  brief  description  and  text 
of  the  proposed  rule  change,  at  l^ast  five 
business  days  prior  to  the  date  of  filing 
of  the  proposed  rule  change,  or  such 
shorter  time  as  designated  by  the 
Commission.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Tne  Amex  has  requested  that  the 
Commission  waive  the  five-day  pre- 
filing  notice  and  the  30-day  operative 
delay.  The  Commission  believes  that 
waiving  the  five-day  pre-filing  notice 
and  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
Commission  notes  that  fee  suspensions 
for  the  exchange-traded  funds  that  are 
the  subject  of  this  filing  have  been 
previously  filed  with  the  Commission.'* 
Fiulher,  extension  of  the  fee  suspension 
for  specialist,  Registered  Trader,  and 
broker-dealer  orders  will  permit  the  fee 
suspensions  to  continue  uninterrupted. 
For  these  reasons,  the  Commission 
designates  the  proposal  to  be  effective 
and  operative  upon  filing  with  the 
Commission.''' 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 


submissions  should  refer  to  File  No. 
SR-Amex-2003-57  and  should  be 
submitted  by  July  2,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to. delegated 
authority.'^ 
|.  Lynn  Taylor, 
Assistant  Secretary. 

(PR  Doc.  03-14641  Filed  6-10-03;  8:45  am] 
BNJJNQ  COOE  toto-^>^-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47983;  RIe  No.  SR-Amex- 
2003-H«5] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  Nos.  1 
and  2  Thereto  by  the  American  Stock 
Exchange  LLC  Relating  to  ttie  Listing 
and  Trading  of  Notes  Linited  to  the 
Performance  of  the  Standard  &  Poor's 
500  Stocit  index 

June  4,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  May  14, 
2003,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I  and 
II  below,  which  Items  have  been 
prepared  by  the  Exchange.  On  May  28, 
2003,  the  Exchange  filed  Amendment 
No.  1  to  the  proposed  rule  change. '  On 
May  30,  2003,  the  Exchange  filed 
Amendment  No.  2  to  the  proposed  rule 
change."*  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons  and  is  approving  the 
proposal  on  an  accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  list  and 
trade  under  Section  107 A  of  the  Amex 
Company  Guide  ("Company  Guide"), 


'*  See  supra  hoh)S  3-9. 

*'  For  purposes  only  of  accelerating  the  operaltve 
date  of  this  proposal,  the  Commission  has 
ronsidered  the  proposed  rule's  impact  on 
eiii^iency.  competition,  and  capital  formation.  15 
U.S.C.  7Bc(f). 


••  17  CFR  20O.3O-3(a)(12). 

■  15  U.S.C.  78s(bKI). 

M7CFR240.19b-4. 

'  Sec  letter  from  Jeffrey  P.  Bums,  Associate 
General  Counsel.  Amex.  to  Nancy  Sanow,  Assistant 
Director,  Division  of  Market  Regulation 
("Division").  Commission,  dated  May  27,  2(X)3. 
Amendment  No.  1,  corrects  the  formulas  for   i 
determining  payment  at  maturity  of  the  Notes. 

*  See  letter  from  Jeffrey  P.  Bums,  Associate 
General  Counsel,  Amex.  to  Nancy  Sanow,  Assistant 
Director,  Division,  Commission,  dated  May  28, 
2003.  Amendment  No.  2,  replaces  in  its  entirety 
Amendment  No,  1. 


notes  linked  to  the  performance  of  the 
Standard  &  Poor's  500  Index  ("Index"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of.  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Pxirpose 

Under  Section  107 A  of  the  Company 
Guide,  the  Exchange  may  approve  for 
listing  and  trading  securities  which 
cannot  be  readily  categorized  under  the 
listing  criteria  for  common  and 
preferred  stocks,  bonds,  debentiu^es.  or 
warrants.^  The  Amex  proposed  to  list  for 
trading  under  Section  107 A  of  the 
Company  Guide  notes,  the  performance 
which  is  linked  to  the  Index  (the 
"Accelerated  Return  Notes"  or 
"Notes'*).^  The  Index  is  determined, 
calculated  and  maintained  solely  by 
S&P.^  The  Notes  will  provide  for  a 
multiplier  of  any  positive  performance 


'  See  Securities  Exchange  Act  Release  No.  27753 
(March  1,  1990).  55  PR  8626  (March  8,  1990)  (order 
approving  File  No.  SR-Amex-89-29). 

»  Credit  Suisse  First  Boston  (USA).  Inc.  ( "CSFB ") 
and  Standard  k  Poor's  Corporation  ("S&P")  have 
entered  into  a  non-exclusive  license  agreement 
providing  for  the  use  of  the  S&P  500  by  CSFB  and 
certain  afTiIiates  and  subsidiaries  in  connection 
with  certain  securities  including  these  Notes.  S&P 
is  not  responsible  and  will  not  participate  in  the 
issuance  and  creation  of  the  Notes. 

The  Exchange  stated  that  the  Index  value  wil)  be 
disseminated  at  least  once  every  fifteen  seconds 
throughout  the  trading  day.  Telephone  conversation 
between  Jeffrey  P.  Bums,  Associate  General 
Counsel,  Amex  and  Hong-Anh  Tran,  Special 
Counsel.  Division,  Commission,  dated  May  27, 
2(K)3. 

'The  Index  is  a  broad-based  stock  index,  which  ' 
provides  an  indication  of  the  performance  of  the 
U.S.  equity  market.  The  Index  is  a  capitalization- 
weighted  index  reflecting  the  total  market  value  of 
500  widely  held  component  stocks  relative  to  a 
particular  base  period.  The  Index  is  computed  by 
dividing  the  total  market  value  of  the  500  stocks  by 
an  Index  divisor.  The  Index  Divisor  keeps  the  Index 
comparable  over  time  to  its  base  period  of  1941- 
1943  and  is  the  reference  point  for  all  maintenance 
adjustments.  The  securities  included  in  the  Index 
are  listed  on  the  Amex,  New  York  Stock  Exchange, 
Inc.  ("NYSE  ")  or  traded  through  the  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq").  The  Index  reflects  the 
price  of  the  common  stocks  of  500  companies 
without  taking  into  account  the  value  of  the 
dividend  paid  on  such  stocks. 
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of  the  IndQ^  during  su(±  term  subject  to 
a  maximum  payment  amount  or  ceiling. 

The  Notes  initially  conform  to  the 
listing  guidelines  under  Section  107A" 
and  continued  listing  guidelines  under 
Sections  1001-1003  «  of  the  Company 
Guide.  The  Notes  are  senior  non- 
convertible  debt  seciuities  of  CSFB.  The 
Notes  will  have  a  term  of  not  less  than 
one,  nor  more  than  ten  years.  CSFB  will 
issue  the  Notes  in  denominations  of 
whole  units  (a  "Unit"),  with  each  Unit 
representing  a  single  Note.  The  original 
public  offering  price  will  be  $1000  per 
Unit.  The  Notes  will  entitle  the  owmer 
at  maturity  to  receive  an  amount  based 
upon  the  percentage  change  of  the 


Index.  At  maturity,  if  the  value  of  the 
Index  has  increased  over  the  term  of  the 
Notes,  a  beneficial  owner  will  be 
entitled  to  receive  a  payment  on  the 
Notes  equal  to  three  (3)  times  the 
amount  of  that  percentage  increase,  not 
to  exceed  a  maximum  payment  (the 
"Capped  Amount")  to  be  determined  at 
the  time  of  issuance  of  the  Notes.  The 
Notes  will  not  have  a  minimimi 
principal  amoimt  that  will  be  repaid, 
and  accordingly,  payment  on  the  Notes 
prior  to  or  at  maturity  may  be  less  than 
the  original  issue  price  of  the  Notes. 
Accordingly,  the  Notes  are  not 
"principsJ  protected,"  and  are  fully 
exposed  to  any  decline  in  the  level  of 


the  Index.  1°  The  Notes  are  also  not 
callable  by  the  Issuer. 

The  payment  that  a  holder  or  investor 
of  a  Note  will  be  entitled  to  receive  (the 
"Redemption  Amount")  depends 
entirely  on  the  relation  of  the  average  of 
the  values  of  the  Index  at  the  close  of 
the  market  on  five  (5)  business  days 
shortly  before  maturity  of  the  Notes  (the 
"Final  Level")  and  the  closing  value  of 
the  Index  on  the  date  the  Notes  are 
priced  for  initial  sale  to  the  public  (the 
"Initial  Level"). 

If  the  Final  Level  is  greater  than  the 
Initial  Level,  the  Redemption  Amount 
per  Unit  will  equal: 


$1000-1- 


3x$1000x 


(  Final  Level  -  Initial  Level ) 


r 


Initial  Level 


') 


subject  to  Capped  Amount." 


If  the  Final  Level  is  less  than  the 
Initial  Level,  the  Redemption  Amoimt 
per  Unit  will  equal: 


$1000x 


f  Final  Level  Y 
V  Initial  Level ) 


The  Notes  are  cash-setUed  in  U.S. 
dollars  and  do  not  give  the  holder  any 
right  to  receive  a  portfolio  security, 
dividend  payments  or  any  other 
ownership  right  or  interest  in  the 
portfolio  or  index  of  securities 
comprising  the  Index.  The  Notes  are 
designed  for  investors  who  want  to 
participate  or  gain  exposure  to  the 
Index,  subject  to  a  cap,  and  who  are 
willing  to  forego  market  interest 
payments  on  the  Notes  during  such 
term.  The  Commission  has  previously 
approved  the  listing  of  options  on,  and 
securities  the  performance  of  which 


•The  initial  listing  standards  for  the  Notes 
require:  (1)  A  market  value  of  at  least  S4  million; 
and  (2)  a  term  of  at  least  one  year.  Because  the 
Notes  will  be  issued  in  $1,000  denominations,  the 
minimum  public  distribution  requirement  of  one 
million  units  and  the  minimum  holder  requirement 
of  400  shareholders  do  not  apply.  In  addition,  the 
listing  guidelines  provide  that  the  issuer  has  assets 
in  excess  of  $100  million,  stockholder's  equity  of 
at  least  $10  million,  and  pre-tax  income  of  at  least 
$750,000  in  the  last  fiscal  year  or  in  two  of  the  three 
prior  fiscal  years.  In  the  case  of  an  issuer  which  is 
unable  to  satisfy  the  earning  criteria  stated  in 
Section  101  of  the  Company  Guide,  the  Exchange 
will  require  the  issuer  to  have  the  following:  (1) 
Assets  in  excess  of  $200  million  and  stockholders' 
equity  of  at  least  SlO  million:  or  (2)  assets  in  excess 
of  S1(X)  million  and  stockholders'  equity  of  at  least 
S20  million. 

°The  Exchange's  continued  listing  guidelines  are 
set  forth  in  Sections  1001  through  1003  of  Part  10 
to  the  Exchange's  Company  Guide.  Section  1002(b) 
of  the  Company  Guide  states  that  the  Exchange  will 
consider  removing  from  listing  any  security  where. 


have  been  linked  to  or  based  on,  the 
Index.  ^  3 

As  of  May  12,  2003,  the  market 
capitahzation  of  the  securities  included 
in  the  Index  ranged  from  a  high  of 
$289,537  billion  to  a  low  of  $0,353 
billion.  The  average  daily  trading 
volume  for  these  same  securities  for  the 
last  sue  (6)  months  ranged  from  a  high 
of  64.214  million  shares  to  a  low  of 
7.503  million  shares  ^*  and  fitjm  a  high 
of  3.446  million  shares  to  a  low  of  0.046 
million  shares  respectively. 

Because  the  Notes  are  issued  in 
$1,000  denominations,  the  Amex's 
existing  floor  trading  rules  will  apply  to 
the  trading  of  the  Notes.  First,  pursuant 
to  Amex  Rule  411,  the  Exchange  will 
impose  a  duty  of  due  diligence  on  its 
members  and  member  firms  to  learn  the 
essential  facts  relating  to  every  customer 
prior  to  tiading  the  Notes. ^^  Second, 
even  though  the  Exchange's  debt  trading 
rules  apply,  the  Notes  will  be  subject  to 


in  the  opinion  of  the  Exchange,  it  appears  that  the 
extent  of  public  distribution  or  aggregate  market 
vahie  has  become  so  reduced  to  make  further 
dealings  on  the  Exchange  inadvisable.  With  respect 
to  continued  listing  guidelines  for  distribution  of 
the  Notes,  the  Exchange  will  rely,  in  part,  on  the 
guidelines  for  bonds  in  Section  1003(b)(iv).  Section 
1003(b)(iv)(A)  provides  that  the  Exchange  will 
normally  consider  suspending  dealings  in,  or 
removing  from  the  list,  a  security  if  the  aggregate 
market  value  or  the  principal  amount  of  bonds 
publicly  held  is  less  than  $400,000. 

'°A  negative  return  of  the  Index  will  reduce  the 
redemption  amount  at  maturity  with  the  potential 
that  the  holder  of  the  Note  could  lose  his  entire 
investment.  ^ 

"See  Amendment  No.  2,  supra  note  4. 

"  See  Amendment  No.  2,  supra  note  4. 

'^  See  Securities  Exchange  Act  Release  Nos. 
19907  (June  24.  1983),  48  FR  30814  (July  5,  1983) 
(a|5proving  the  listing  and  trading  of  options  on  the 
Index);  31591  (December  18.  1992),  57  FR  60253 
(December  18, 1992)  (approving  the  listing  and 


the  equity  margin  rules  of  the 
Exchange.  16  Third,  the  Exchange  will, 
prior  to  trading  the  Notes,  distribute  a 
circular  to  the  membership  providing 
guidance  with  regard  to  member  firm 
compliance  responsibilities  (including 
suitability  recommendations)  when 
handling  transactions  in  the  Notes  and 
highlighting  the  special  risks  and 
characteristics  of  the  Notes.  With 
respect  to  suitability  recommendations 
and  risks,  the  Exchange  will  require 
members,  member  organizations  and 
employees  thereof  recommending  a 
transaction  in  the  Notes:  (1)  To 
determine  that  such  transaction  is 
suitable  for  the  customer,  and  (2)  to 
have  a  reasonable  basis  for  believing 
that  the  customer  can  evaluate  the 
special  characteristics  of,  and  is  able  to 
bear  the  financial  risks  of  such 
transaction.  In  addition,  CSFB  will 
deliver  a  prospectus  in  connection  with 
the  initial  sales  of  the  Notes. 


trading  of  Portfolio  Depositary  Receipts  based  on 
the  Index);  27382  (October  26,  1989).  54  FR  45834 
(October  31.  1989)  (approving  the  listing  and 
trading  of  Exchange  Stock  Portfolios  based  on  the 
value  of  the  Index);  30394  (Februar>-  21 .  1992).  57 
FR  7409  (March  2.  1992)  (approving  the  listing  and 
trading  of  a  unit  investment  trust  linked  to  the 
Index);  45160  (December  17.  2001)  66  FR  66485 
(December  26.  2001)  (approving  the  listing  and 
trading  of  notes  based  on  the  Balanced  Strategy 
Index);  and  46882  (November  21.  2002),  67  FR 
71219  (November  29,  2002)  (approving  the  listing 
and  trading  of  notes  based  on  the  Select  Fifty  Index. 

"Telephone  conversation  between  Jeffrey  P. 
Bums.  Associate  General  Counsel,  Amex.  to  Hong- 
Anh  Tran.  Special  Counsel.  Division.  Commission, 
dated  May  27,  2003. 

'^  Amex  Rule  411  requires  that  every  member, 
member  firm  or  member  corporation  use  due 
diligence  to  learn  (he  essential  facts,  relative  to 
every  customer  and  to  every  order  or  account 
accepted. 

'»  See  Amex  Rule  462. 
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The  Exchange  represents  that  its 
surveillance  procedures  are  adequate  to 
properly  monitor  the  trading  of  the 
Notes.  Specifically,  the  Exchange  will 
rely  on  its  existing  surveillance 
procedures  governing  equities,  which 
have  been  deemed  adequate  under  the 
Act.  In  addition,  the  Exchange  also  has 
a  general  policy,  which  prohibits  the 
distribution  of  material,  non-public 
information  by  its  employees. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act  '^  in  general,  and 
furthers  the  objectives  of  section 
6(b)(5),^"  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  did  not  receive  any 
written  comments  on  the  proposed  rule 
change. 

ni.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  Tde  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 


the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  the  File  No. 
SR-Amex-2003-45  and  should  be 
submitted  by  July  2,  2003. 

rv.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change  and  Amendment 
Nos.  1  and  2  Thereto 

After  careful  consideration,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder,  applicable 
to  a  national  securities  exchange,  and, 
in  particular,  with  the  requirements  of 
section  6(b)(5)  of  the  Act.'"  The 
Commission  finds  that  this  proposal  is 
similar  to  several  approved  instruments 
currently  listed  and  traded  on  the 
Amex.2"  Accordingly,  the  Commission 
finds  that  the  listing  and  trading  of  the 
Notes  based  on  the  Index  is  consistent 
with  the  Act  and  will  promote  just  and 
equitable  principles  of  trade,  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  and,  in  general,  protect 
investors  and  the  public  interest 
consistent  with  section  6(b)(5)  of  the 
Act.2i 

As  described  more  fully  above,  at 
maturity,  the  holder  of  a  Note  will 
receive  an  amount  based  upon  the 
percentage  change  of  the  Index. 
Specifically,  at  maturity,  the  holder  of  a 
Note  will  be  entitled  to  receive  a 
payment  equal  to  three  times  the 
amount  of  that  percentage  increase,  not 
to  exceed  a  certain  maximum  payment, 
if  the  value  of  the  Index  has  increased 
over  the  term  of  such  Note.  The  Notes 
will  provide  investors  who  are  willing 
to  forego  market  interest  payments 
during  the  term  of  the  Notes  with  a 
means  to  participate  or  gain  exposure  to 
the  Index,  subject  to  a  cap. 

The  Commission  notes  that  the  Notes 
are  not-leveraged,  non-principal 


"  15  U.S.C.  78f(b). 
>•  15  U.S.C  78Hb)(5). 


••15  U.S.C.  78f[b)(5). 

'<>  See  Securities  Exchange  Act  Release  Nos. 
46883  (November  21.  2002).  67  FR  71216 
(November  29.  2002)  (approving  the  listing  and 
trading  of  non-principal  protected  notes  linked  to 
the  D|IA):  46882  (November  21.  2002),  67  FR  71219 
(November  29,  2002)  (approving  the  listing  and 
trading  of  non-principal  protected  notes  linked  to 
the  Select  Fifty  Index),  45160  (December  17.  2001), 
66  FR  66485  (December  26,  2001)  (approving  the 
listing  and  trading  of  non-principal  protected 
exchangeable  notes  linked  to  the  Balanced  Strategy 
Index);  and  44342  (May  23,  2001),  66  FR  29613 
(May  31,  2001)  (approving  the  listing  and  trading 
of  non-principal  protected  exchangeable  notes 
linked  to  the  Select  Ten  Index). 

"  15  U.S.C.  78flb)(5).  rn  approving  this  rule,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  fonnation.  15  U.S.C  78c(f). 


protected  instnmients.  The  Ng^es  are 
debt  instruments  whose  price  will  be 
derived  and  based  upon  the  value  of  the 
Index.  The  Notes  do  not  have  a 
minimum  principal  amount  that  will  be 
repaid  at  maturity,  and  the  payments  of 
the  Notes  prior  to  or  at  maturity  may  be 
less  than  the  original  issue  price  of  the 
Notes.  Thus,  if  the  value  of  the  Index 
has  declined  at  maturity,  the  holder  of 
the  Note  will  receive  less  than  the 
original  public  offering  price  of  the 
Note.  Accordingly,  the  level  of  risk 
involved  in  the  purchase  or  sale  of  the 
Notes  is  similar  to  the  risk  involved  in 
the  piuchase  or  sale  of  traditional 
common  stock.  Because  the  final  rate  of 
return  of  the  Notes  is  derivatively  priced 
and  based  upon  the  performance  of  an 
index  of  securities,  because  the  Notes 
are  debt  instruments  that  do  not 
guarantee  a  return  of  principal,  and 
because  investors*  potential  return  is 
limited  by  the  Capped  Amount,  if  the 
value  of  the  Index  has  increased  over 
the  term  of  such  Note,  there  are  several 
issues  regarding  the  trading  of  this  type 
of  product.  However,  for  the  reasons 
discussed  below,  the  Commission 
believes  that  the  Exchange's  proposal 
adequately  addresses  the  concerns 
raised  by  this  type  of  product. 

First,  the  Commission  notes  that  the 
Exchange's  rules  and  procedures  that 
address  the  special  concerns  attendant 
to  the  trading  of  hybrid  securities  will 
be  applicable  to  the  Notes.  In  particular, 
by  imposing  the  hybrid  listing 
standards,  suitability,  disclosure,  and 
compliance  requirements  noted  above, 
the  Commission  believes  that  the 
Exchange  has  addressed  adequately  the 
potential  problems  that  could  arise  from 
the  hybrid  nature  of  the  Notes.  The 
Exchange  will  require  members, 
member  organizations  and  employees 
thereof  recommending  a  transaction  in 
the  Securities  to:  (1)  determine  that  such 
transaction  is  suitable  for  the  customer: 
and  (2)  have  a  reasonable  basis  for 
believing  that  the  customer  can  evaluate 
the  special  characteristics,  and  bear  the 
financial  risks,  of  such  transaction. 
Moreover,  the  Commission  notes  that 
the  Exchange  will  distribute  a  circular 
to  its  membership  calling  attention  to 
the  specific  risks  associated  with  the 
Notes.  The  Commission  also  notes  that 
CSFB  will  deliver  a  prospectus  in 
connection  with  the  initial  sale  of  the 
Notes.  In  addition,  the  Commission 
notes  that  Amex  will  incorporate  and 
rely  upon  its  existing  surveillance 
procedure  governing  equities,  which 
have  been  deemed  adequate  under  the 
Act.  Moreover,  the  Commission  also 
notes  that  the  Exchange  has  a  general 
policy  that  prohibits  the  distribution  of 
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material,  non-public  information  by  it 
employees. 

In  approving  the  product,  the 
Commission  recognizes  that  the  Index  is 
a  capitalization-weighted  index  of  500 
companies  listed  on  Nasdaq,  the  NYSE, 
and  the  Amex.  The  Commission  notes 
that  the  Index  is  determined,  calculated, 
and  maintained  by  S&P.  As  of  May  12, 
2003,  the  market  capitalization  of  the 
securities  included  in  the  Index  ranged 
from  a  high  of  $289,537  billion  to  a  low 
of  $0,353  billion.  The  average  daily 
trading  volume  for  these  same  securities 
for  the  last  six  (6)  months  ranged  from 
a  high  of  64.214  million  shares  to  a  low 
of  7,503  million  shares  and  from  a  high 
of  3.446  million  shares  to  a  low  of  0.046 
million  shares,  respectively. 

Given  the  large  trading  volume  and 
capitalization  of  the  compositions  of  the 
■  stocks  underlying  the  Index,  the 
Commission  believes  that  the  listing  and 
trading  of  the  Notes  that  are  linked  to 
the  Index  should  not  unduly  impact  the 
market  for  the  underlying  securities 
comprising  the  Index  or  raise 
manipulative  concerns.  As  discussed 
more  fully  above,  the  underlying  stocks 
comprising  the  Index  are  well- 
capitalized,  highly  liquid  stocks. 
Moreover,  the  issuers  of  the  underlying 
securities  comprising  the  Index,  are 
subject  to  reporting  requirements  imder 
the  Act,  and  all  of  the  component  stocks 
are  either  listed  or  traded  on,  or  traded 
through  the  facilities  of,  U.S.  securities 
markets.  Additionally,  the  Exchange 
equity  margin  rules  and  debt  trading 
rules  will  apply  to  the  Securities.  The 
Commission  believes  that  the 
application  of  these  rules  should 
strengthen  the  integrity  of  the  Notes. 
The  Commission  also  believes  that  the 
Exchange  has  appropriate  surveillance   ' 
procedures  in  place  to  detect  and  deter 
potential  manipulation  for  similar 
index-linked  products.  By  applying 
these  procedures  to  the  Notes,  the 
Commission  believes  that  the  potential 
from  manipulation  of  the  underlying 
securities  is  minimal,  thereby  protecting 
investors  and  the  public  interest.  The 
Commission  further  notes  that  the  Index 
is  managed  by  the  S&P,  an  entity 
independent  of  both  the  Exchange  and 
the  Issuer,  and  thus,  a  factor  which  the 
Commission  believes  should  act  to 
minimize  the  possibility  of 
manipulation. 

Furthermore,  the  Commission  notes 
that  the  Notes  are  depending  upon  the 
individual  credit  of  the  issuer,  CSFB.  To 
some  extent  this  credit  risk  is 
minimized  by  the  Exchange's  listing 
standards  in  Section  107A  of  the 
Company  Guide  which  provide  the  only 
issuers  satisfying  substantial  asset  and 
equity  requirements  may  issue 


securities  such  as  the  Notes.  In  addition, 
the  Exchange's  "Other  Securities" 
listing  standards  further  require  that  the 
Notes  have  a  market  value  of  at  least  $4 
million.  22  In  any  event,  financial 
information  regarding  CSFB,  in  addition 
to  the  information  on  the  500  common 
stocks  comprising  the  Index,  will  be 
publicly  available.23 

The  Commission  also  has  a  systemic 
concern,  however,  that  a  broker-dealer 
such  as  CSFB,  or  a  subsidiary  providing 
a  hedge  for  the  issuer  will  incur  position 
exposure.  However,  as  the  Commission 
has  concluded  in  previous  approval 
orders  for  other  hybrid  instruments 
issued  by  broker-dealers, 2'»  the 
Commission  believes  that  this  concern 
is  minimal  given  the  size  of  the  Notes 
issuance  in  relation  to  the  net  worth  of 
CSFB. 

Finally,  the  Commission  notes  that 
the  value  of  the  Index  will  be 
disseminated  at  least  once  every  fifteen 
seconds  throughout  the  trading  day.  The 
Commission  believes  that  providing 
access  to  the  valiie  of  the  Index  at  least 
once  every  fifteen  seconds  throughout 
the  trading  day  is  extremely  important 
and  will  provide  benefits  to  investors  in 
the  product. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change,  as 
amended,  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  the  notice  of 
filing  thereof  in  the  Federal  Register. 
The  Exchange  has  requested  accelerated 
approval  because  this  product  is  similar 
to  several  other  instruments  currently 
listed  and  traded  on  the  Amex.^s  The 
Commission  believes  that  the  Notes  will 
provide  investors  with  an  additional 
investment  choice  and  that  accelerated 
approval  of  the  proposal  will  allow 
investors  to  begin  trading  the  Notes 
promptly.  Additionally,  the  Notes  will 
be  listed  pursuant  to  Amex's  existing 
hybrid  security  listing  standards  as 
described  above.  Based  on  the  above, 
the  Commission  believes  there  is  good 


22  See  Company  Guide  Section  107A.         ' 

2  3  The  Commission  notes  that  the  500  component 
stocks  that  comprise  the  Index  are  reporting 
companies  under  the  Act,  and  the  Notes  will  be 
registered  under  Section  12  of  the  Act. 

"  See  Securities  Exchange  Act  Release  Nos. 
44913  (October  9,  2001),  66  FR  52469  (October  15. 
2001)  (order  approving  the  listing  and  trading  of 
notes  whose  return  is  based  on  the  performance  of 
the  Nasdaq-100  Index)  (File  No.  SR-NASD-2001- 
73);  44483  (June  27,  2001).  66  FR  35677  ()uly  6. 
2001)  (order  approving  the  listing  and  trading  of 
notes  whose  return  is  based  on  a  portfolio  of  20 
securities  selected  from  the  Amex  Ipstitutional 
Index)  (File  No.  SR-Amex-2001-40);  and  37744 
(September  27, 1996),  61  FR  52480  (October  7, 
1996)  (order  approving  the  listing  and  trading  of 
notes  whose  return  is  based  on  a  weighted  portfolio 
of  healthcare/biotechnology  industi^  securities) 
(File  No.  SR-Amex-96-27). 

25  See  supra  note  20. 


cause,  consistent  with  section  6(b)(5) 
and  19(b)(2)  of  the  Act.^e  to  approve  the 
proposal,  as  amended,  on  an  accelerated 
basis. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^^  that  the 
proposed  rule  change  (SR-Amex-2003- 
45),  as  amended,  is  hereby  approved  on 
an  accelerated  basis. 

For  the  Commission  by  tiie  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^" 
|.  Lynn  Taylor, 
Assistant  Secretary. 

[FR  Doc.  03-14646  Filed  6-10-03;  8;45  am) 
BILLING  CODE  8010-01-^ 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47957;  File  No.  SR-CBOE- 
2003-20] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  by  the  Chicago  Board 
Options  Exchange,  Inc.  Relating  to 
Marketing  Fee  Procedures 

May^30,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  May  13, 
2003,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1  and  II 
below,  which  Items  have  been  prepared 
by  the  CBOE.  The  Commission  is 
publishing  this  notice  to  solicit  - 
comments  on  the  proposed  rule  change 
by  the  CBOE,  which  relates  to  marketing 
.  fee  procedures.  At  the  same  time,  the 
Commission  is  adopting  the  proposed 
rule  change  as  a  pilot  program  on  an 
accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  hereby  proposes  to  adopt, 
on  a  pilot  basis,  a  new  Interpretation   - 
and  Policy  .12  to  CBOE  Rule  8.7 
specifying  the  procedures  by  which  a 
trading  crowd  may  determine  whether 
to  participate  in  the  CBOE's  marketing  " 


26  15  U.S.C.  78f[b)(5)  and  78s(b)(2). 

2"  15  U.S.C.  78s(b)(2). 

2"  17  CFR  200.30-3(a)(12). 

'15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 
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fee  program.'  The  text  of  the  proposed 
rule  change  is  available  at  the  CBOE  and 
at  the  Commission. 

11.  Seif-Reguiatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piupose 

Effective  August  1.  2001,  the  CBOE 
suspended  its  $.40  per  contract 
marketing  fee.*  As  described  in  SR- 
CBOE-2003-19,s  the  CBOE  has 
determined  to  reinstate  its  marketing  fee 
program,  and  proposes  to  adopt  the 
procedures  set  forth  in  proposed  new 
Interpretation  and  Policy  .12  to  CBOE 
Rule  8.7  to  specify  how  a  trading  crowd 
determines  whether  or  not  to  participate 
in  the  marketing  fee  program.  The  CBOE 
proposes  to  institute  these  procedures 
on  a  pilot  basis  to  expire  one  year  after 
Commission  approval.  The  Exchange 
has  requested  that  the  Commission 
approve  the  pilot  program  on  an 
accelerated  basis  so  that  it  can  compete 
effectively  with  other  exchanges  that 
have  marketing  fee  programs. 

As  described  in  SR-CBOE-2003-19, 
the  marketing  fee  will  be  assessed  only 
on  those  market-maker  transactions 
(including  DPMs)  resulting  from  orders 
from  customers  of  payment-accepting 
firms  with  which  the  DPM  has  agreed  to 
pay  for  that  firm's  order  flow.  In  the 
instant  filing,  the  CBOE  proposes  that 
after  the  marketing  fee  initially  has  been 
in  effect  for  three  consecutive  calendar 
months  with  respect  to  the  option 
classes  located  at  a  particular  trading 
station,  the  members  of  a  trading  crowd 
may  determine  not  to  continue 
participating  in  this  marketing  fee 
program  pursuant  to  the  procedures 
proposed  to  be  set  forth  in  Interpretation 


.12  to  CBOE  Rule  8.7.  as  described 
below.  The  CBOE  asserts  that  these 
procedures  are  substantially  the  same  as 
the  procedures  contained  in 
Interpretation  and  Policy  .03  to  CBOE 
Rule  8.95.  These  procedures  were 
utilized  by  trading  crowds  in  1999  to 
indicate  that  they  no  longer  wish  to 
trade  an  option  class  opened  for  trading 
prior  to  May  1.  1987.« 

The  Exchange  states  that  two 
procedural  aspects  of  the  administration 
of  the  trading  crowd  vote  are  embodied 
in  proposed  Interpretation  and  Policy 
.12  to  CBOE  Rule  8.7:  (i)  To  define 
which  trading  crowd  ^  members  are 
entitled  to  participate  in  the  vote;  and 
(ii)  to  adopt  voting  procedures  to  be 
used  for  purposes  of  determinations 
made  under  the  rule.  The  CBOE  states 
that  proposed  Interpretation  and  Policy 
.12  provides  that  eligible  trading  crowd 
members  are  those  market-makers  in  the 
subject  trading  crowd  who  have 
transacted  at  least  80%  of  their  market- 
maker  contracts  and  transactions  in 
each  of  the  three  immediately  preceding 
calendar  months  in  option  classes 
traded  at  that  trading  crowd's  station, 
and  who  continue  to  be  present  in  the 
trading  crowd  in  the  capacity  of  a 
market  maker  at  the  time  of  the  vote.* 
According  to  the  CBOE,  this  assures  that 
only  those  members  who  are  currently 
engaged  as  market  makers  in  that 
trading  crowd,  and  who  have 
concentrated  their  activity  in  that 
trading  crowd  over  the  last  three 
months,  participate  in  the  vote. 

Process  To  Request  a  Vote 

The  CBOE  asserts  that  the  DPM  or  any 
eligible  trading  crowd  member  may 
request  that  a  vote  be  held  by  submitting 
a  written  request  to  that  effect  to  the 
Secretary  of  the  Exchange.  The 
Exchange  will  provide  at  least  ten 


'The  CBOE  recently  reinstated  its  payment  for 
order  flow  program.  See  Exchange  Act  Release  No. 
47948  (May  30.  2003)  (SR-CBOE-2003-19). 

*  See  Exchange  Act  Release  No.  44717  (August  16, 
2001).  66  FR  446SS  (August  24.  2001),  (SR-CBOE- 
2001-43). 

>  See  Exchange  Act  Release  No.  47948  (May  30, 
2003),  (SR-CBGE-2003-19). 


"See  Exchange  Act  Release  No.  41641  (July  22, 
1999),  64  FR  41477  ()uly  30.  1999),  granHng 
immediate  effectiveness  to  SR-CBOE-99-31. 

'CBOE  Rule  8.8.01  provides  that  the  term 
"trading  crowd"  is  synonymous  with  the  term 
trading  "station."  That  rule  defines  "station"  as  "a 
location  on  the  trading  floor,  at  which  classes  of 
option  contracts  are  traded,  which  classes  of 
options  compose  all  or  part'of  a  market  maker 
appointment.  An  appointment  must  at  least  include 
all  of  the  classes  of  options  traded  at  one  station." 
The  same  definition  of  "trading  crowd"  applies  to 
proposed  Interpretation  and  Policy  .12  to  CBOE 
Rule  8.7. 

*  The  CBOE  represents  that  it  routinely  monitors 
market  maker  trading  activity  for  purposes  of 
determining  compliance  with  CBOE  Rule  8.7.03 
appointment  and  in-person  trading  requirements. 
Additionally,  the  CBOE  represents  that  it  has 
committed  to  monitor  market  maker  trading  activity 
for  purposes  of  determining  compliance  with  the 
electronic  quoting  requirements  proposed  in  CBOE- 
2002-05  (the  Hybrid  Trading  System)!  As  such,  the 
CBOE  believes  that  it  has  the  capability  to 
determine  who  constitutes  an  eligible  trading  crowd 
member  for  purposes  of  this  rule  filing. 


calendar  days'  posted  notice  to  the 
trading  crowd  of  the  time  and  date  of 
the  vote.  The  Secretary  of  the  Exchange 
will  verify  that  the  member  requesting 
a  vote  is  an  eligible  trading  crowd 
member  and  will  keep  the  identity  of 
such  individual  confidential. 

Trading  Crowd  Participating  in 
Marketing  Fee  Program 

The  CBOE  states  that  after  a  trading 
crowd  has  participated  in  the  marketing 
fee  program  for  the  initial  three 
consecutive  calendar  month  period,  the 
trading  crowd  may  determine  to  opt-out 
of  the  program.  Proposed  Interpretation 
and  Policy  .12  to  CBOE  Rule  8.7 
provides  that  a  trading  crowd  will  be 
deemed  to  have  indicated  that  it  does 
not  wish  to  continue  participating  in  the 
marketing  fee  program  only  if:  (i)  The 
•question  is  put  to  a  vote  of  the  eligible 
trading  crowd  members:^  (ii)  a  majority 
of  the  eligible  trading  crowd  members 
participate  in  the  vote;  and  (iii)  a 
majority  of  the  votes  cast  are  in  favor  of 
not  participating  in  the  marketing  fee 
program.  In  the  event  the  vote  of  the 
members  of  the  trading  crowd  is  tied, 
the  marketing  fee  program  will  remain 
in  effect  in  that  trading  crowd  for  the 
next  three  consecutive  months. 

Trading  Crowd  Not  Participating  in 
Marketing  Fee  Program 

According  to  the  Exchange,  twenty 
days  after  a  trading  crowd  votes  not  to 
participate  in  the  marketing  fee 
program,  any  eligible  trading  crowd 
member  may  then  request  that  another 
vote  be  held  to  determine  whether  the 
trading  crowd  should  participate  in  the 
marketing  fee  program.'"  In  this  case,  if 
a  majority  of  the  votes  cast  are  in  favor 
of  participating  in  the  marketing  fee 
program,  the  trading  crowd  will  be 
deemed  to  have  indicated  that  it  wishes 
to  participate  in  the  marketing  fee 
program  and  the  marketing  fee  program 
will  be  in  effect  in  that  trading  crowd 
for  the  next  three  consecutive  months. 
In  the  event  that  the  vote  of  the 
members  of  the  trading  crowd  is  tied, 
the  trading  crowd  will  be  deemed  to 
have  indicated  that  it  does  not  wish  to 
participate  in  the  marketing  fee 
program. 

Tne  CBOE  asserts  that  these  voting 
procedures  are  substantially  similar  to 


'The  DPM  is  considered  an  eligible  trading 
crowd  member  and,  as  such,  may  (but  is  not 
required  to)  participate  in  the  vote.  The  DPM  entity 
is  entitled  to  only  one  vote  regardless  of  the  number 
of  nominees  or  representatives  it  employs  in  the 
trading  crowd. 

<°The  CBOE  notes  that  actual  voles  may  only  be 
held  once  every  thirty  days.  Because  there  is  a  ten 
calendar  day  notice  period  prior  to  a  vote,  however, 
an  eligible  trading  crowd  member  may  request  a 
vote  twenty  days  after  the  preceding  vote. 
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the  procedures  set  forth  in  CBOE  Rule 
8.95.03  and  the  procedures  set  forth  in 
CBOE  Rule  2.40(d)  concerning 
recommendations  of  a  market-maker 
siircharge  under  that  rule.  In  other 
respects,  a  marketing  fee  oversight 
committee  of  the  CBOE  shall  determine 
administrative  procedures  for 
conducting  the  vote.  If  a  payment 
accepting  firm  materially  changes  its 
execution  status  or  a  DPM  transfers  its 
DPM  appointment  to  a  separate 
organization  pursuant  to  CBOE  Rule 
8.89,  any  member  of  the  eligible  trading 
crowd  may  then  request  that  a  vote  be 
held  to  determine  whether  or  not  the 
trading  crowd  should  participate  in  the 
marketing  fee  program  by  conducting  a 
vote  pursuant  to  the  above  procedures. 

2.  Statutory  Basis 

The  CBOE  believes  that  proposed 
Interpretation  .12  to  CBOE  Rule  8.7  will 
provide  ^lir  and  orderly  procedures  for 
the  administration  of  the  marketing  fee 
program  that  the  CBOE  has  determined 
to  reinstate,  and  thus  is  consistent  vrith 
and  in  furtherance  of  the  objectives  of 
Section  6(b)(5)  of  the  Act "  to  promote 
just  and  equitable  principles  of  trade 
and  to  remove  impediments  to  and 
perfect  the  mechanisms  of  a  free  and 
open  market. 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the  . 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  CBOE  neither  solicited  nor 
received  written  comments  with  respect 
to  the  proposed  rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  urritten 
communications  relating  to  the   — 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 


those  that  may  be  withheld  fittm  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  vdll  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  file  number 
SR-CBOE-2003-20  and  should  be 
submitted  by  July  2,  2003. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change  as  a  Pilot 
Program 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of 
section  6(b)(5)  of  the  Act,»2  and  the 
rules  and  regulations  thereimder 
applicable  to  anational  securities 
exchange.''  Specifically,  the 
Commission  believes  that  this  proposal, 
which  allows  the  appropriate  trading 
crowd  to  determine  after  a  three-month 
period  whether  to  continue  to 
participate  in  the  Exchange's  marketing 
fee  program,  promotes  member 
participation  in  the  procedures  of  the 
Exchange.  Further,  the  Commission 
notes  that  the  contemplated  voting 
procedures  are  substantially  similar  to 
the  voting  procedures  contained  in 
CBOE  Rules  8.95.03  and  2.40(d),  which 
have  previously  been  reviewed  by  the 
Commission. 

Finally,  the  Commission  notes  that 
the  Exchange  is  proposing  to  institute 
these  procedures  as  a  pilot  program  that 
will  expire  one  year  after  Commission 
approval,  or  such  earlier  time  as  the 
Commission  has  approved  the 
procedures  on  a  permanent  basis. 

Accordingly,  the  Commission  finds 
good  cause,  pursuant  to  section  19(b)(2) 
of  the  Act,'^  for  approving  the  proposed 
rule  change  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice 
thereof  in  the  Federal  Register. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuaht  to  delegated 
authority.** 
J.  Lynn  Taylor, 
Assistant  Secretary. 

[FR  Doc.  03-14643  Filed  &-10-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

{Release  No.  34-47978;  File  No.  SR-OTC- 
2003-02] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Order 
Granting  Approval  of  a  Proposed  Rule 
Change  Concerning  Requests  for 
Withdrawal  of  Certificates  by  Issuers 

June  4.  2003. 
I.  Introduction 

On  February  3,  2003,  The  Depository 
Trust  Company  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  and  on  February  11, 
2003.  amended  proposed  rule  change 
SR-DTC-2003-02  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  {"Act"),i  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  February  22,  2003. ^  Eighty-nine 
comment  letters  were  received. '  For  the 


«•  15  U.S.C.  78f(b)(5). 


"  15  U.S.C.  78frb)(5). 

'^  In  approving  this  rule,  the  Commission  notes 
that  it  has  also  considered  the  proposed  rule's 
impact  on  efficiency^  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

"  15  U.S.C.  78s(b)(2). 

•s  17  CFR  200.30-3(a)(12). 


'  15  U.S.C.  78s(b)(l). 

^  Securities  Exchange  Act  Release  No.  47365, 
(February  13,  2003),  68  FR  8535  (February  21, 
2003). 

3  Letters  from  H.  Glenn  Bagwell,  )r..  Esq.  (March 
6,  2003):  Bruce  Barrett  (March  4,  2003):  Bruce  M. 
Barrett  (March  19,  2003);  Cristy  Barrett  (March  13, 
2003):  lake  Barrett  (March  13,  2003);  Robert  D. 
Becker.  Senior  Vice  President,  National  City  Bank 
(March  18.  2003);  Lester  Bianco,  Director.  Ingalls  & 
Snyder  LLC  (April  4.  2003):  Pete  Bowman. 
Managing  Director,  First  Clearing-Corporation 
(March  18,  2003);  Michael  R.  Brennan,  Vice 
President  and  Managing  Director  of  Operations, 
Ameritrade,  Inc.  (April  28,  2003):  Earl  D.  Bukoh, 
Managing  Director  and  Chief  Operating  Officer, 
Sterne,  Agee  &  Leach,  Inc.  (April  21,  2003):  Leonard 
W.  Bumingham.  Esq.  (March  21.  2003);  Leonard  W. 
Bumingham,  Esq.  (March  22,  2003);  Leonard  W. 
Bumingham.  Esq.  (March  24.  2003):  Neil  C.  Carfora, 
Senior  Vice  President,  State  Street  Corporation 
(March  11.  2003):  Mark  Cashion  (March  6,  2003); 
David  L.  Cermak.  Senior  Vice  President  and 
Director  of  Operations.  RBC:  Daiil  Rauscher  (April 
21.  2003);  Frank  M.  Ciavarella,  Cashiers  Division. 
Prudential  Securities  Incorporated  (April  3,  2003); 
John  Cirrito.  Senior  Managing  Director  and  Chief 
Operating  Officer.  ING  Financial  Markets  LLC 
(March  17.  2003);  Kevin  Cundy  (March  6.  2003); 
Richard  J.  Curran,  Director.  Credit  Suisse  First 
Boston  LLC  (April  14.  2003):  Dennis  Dejose  (March 
8,  2003);  Patricia  Dowd,  Patricia  Dowd  Inc.  (March 
5,  2003):  Paul  A.  Ebeling  (March  11,  2003);  Harn,- 
Filowitz,  Vice  President,  Mizuho  Trust  &  Banking 
Co.  (USA)  (April  7,  2003):  Mary  L.  Forgy, 
Chairperson,  Bank  Depository  User  Group  (March 
14.  2003);  Mary  L.  Forgy,  Union  Planters  Trust  & 
Investment  Group  (March  13,  2003);  Susan  A. 
Gessman,  Assistant  Vice  President  of  Operations, 
Raymond  James  and  Associates  (April  25.  2003); 
Russell  Godwin.  President,  Medinah  Minerals  Inc. 
(March  13,  2003);  Jeff  Hamel.  President.  Cashiers" 
Association  of  Wall  Street,  Inc.  (March  18.  2003); 
Edward  Hazel,  Managing  Director,  Spear,  Leeds  & 
Kellogg  (April  9,  2003);  James  Hendricks  (March  8. 
2003):  Joseph  Hooftiagel.  Jr.  (March  8.  2003J; 
Gordon  D.  House  (March  6.  2003);  Tom  Ittner, 
Director.  National  Financial  Services  LLC  (March 
17,  2003):  Kent  N.  Jacobson,  President  and  Chief 
Executive  Officer,  James  Barclay  Alan  Inc.  (March 
7,  2(X)3);  Peter  Johnston.  Managing  Director. 
Goldman,  Sachs  &  Co.  (March  24.  2003);  Jack 

Continued 


35038 


Federal  Register/ Vol.  68,  No.  112 /Wednesday,  June  11,  2003 /Notices 


rea.sons  discussed  below,  the 
Commission  is  granting  approval  of  the 
proposed  rule  change. 

n.  Description 

Recently  a  number  of  issuers  of 
securities  have  independently  requested 
that  t)TC  withdraw  from  the  depository 
all  securities  issued  by  them.* 


Kennedy  (March  8.  2003):  Will  Kemen  (March  8. 
2003):  Patrick  Kirby.  Director,  Salomon  Smith 
Bamey  (March  14,  2003):  Donald  D.  Kittell, 
Executive  Vice  President.  Securities  Industry 
Association  (March  11,  2003):  )eremy  O.  Kraus. 
Valesc  Medical  Specialists  (March  4,  2003):  Philip 
Lanz,  Managing  Director,  Bear,  Steams  Securities 
&)rp.  (April  11,  2003):  Arthur  Lee,  Vice  President, 
Banc  of  America  Securities  LLC  (March  18,  2003): 
Joseph  M.  Liguori,  Vice  President,  IP  Morgan 
Securities,  Inc.  (April  14,  2003):  Erick  Lihme 
(March  8,  2003):  Luiz  Lima,  Director,  Americas 
Regional  Service  Center,  Citibank  North  America, 
Inc.  (April  22,  2003):  Luri  Livingston,  President  and 
■Chief  Operatiog  Officer,  Transfer  Online.  Inc. 
(March  S,  2003):  Richard  Mangiarelli,  President  and 
Chief  Operating  Officer,  Cybertel  Communications 
Corporations  (March  5,  2003):  |ohn  Masse, 
Executive  Director,  Morgan  Stanley  (May  21.  2003): 
Thomas  |.  Mazzarisi,  Executive  Vice  President  and 
General  Counsel,  |AG  Media  Holdings,  Inc.  (March 
14,  2003);  Joseph  Meuse  (March  5,  2003):  Michael 
Moran,  First  Vice  President,  National  Investor 
Services  Corp.  (March  11,  2003):  Lawrence  Morillo, 
Managing  Director,  Pershing  LLC  (April  3.  2003): 
)ohn  O'Brien  (March  11.  2003):  Thomas  I.  O'Hara 
Department  Leader,  Edward  Jones  (April  15,  2003): 
John  M.  Osmanski  (March  4,  2003):  David  E.  Patch 
(March  4,  2003):  Dave  Patch  (March  6.  2003):  D. 
Patch  (March  15.  2003):  )ohn  L.  Petersen,  Esq., 
Petersen  &  Fefer,  on  behalf  of  Blue  Industries,  Inc. 
(March  12,  2003):  Ernest  A.  Pittarelli,  USB  Warburg 
LLC  (April  24,  2003):  Robert  M.  Post  (March  8. 
2003):  James  E.  Pratt,  Esq.,  on  behalf  of  Cximposite 
Holdings,  Inc.  (March  27,  2003):  |oe  Raia  (March  1 1 . 
2003):  Richard  Reincke,  Chief  Operating  Officer, 
Aegis  Assessments,  Inc.  (March  3,  2003):  Peter 
Richardson  (March  8,  2003):  |ohn  Rideout  (March 
12,  2003):  Rodney  ).  Roncaglio  (April  29.  2003): 
Robert  S.  Rondeau  (May  20.  2003):  Greg  Rolman 
(Mafch  14,  2003):  David  Salk  (March  6,  2003): 
Henry  F.  Schlueter.  Esq.,  Schlueter  &  Associates, 
PC.  (March  12,  2003):  Robert  |.  Scott,  President  and 
Chief  Operating  Officer,  The  Auxer  Group.  Inc. 
(March  20.  2003):  |oseph  |.  Selinger.  Esq..  Tobin. 
Carberry,  O'Malley,  Riley  &  Selinger.  P.C.  (March 
14,  2003):  Marshal  Shichtman,  Esq.,  Marshal 
Shichtman  &  Associates,  P.C.  (Man:h  11,  2003): 
Scott  Sieck  (March  5,  2003):  Steven  Simonyi- 
Gindele,  President  and  C^ief  Executive  Officer,  ID 
Superstore  (March  17,  2003):  Maurisa  Sommerfield. 
Executive  Vice  President,  Charles  Schwab  &  Co.. 
Inc.  (April  15.  2003):  Michael  Sondow  (March  4. 
2003):  C^ris Spencer.  Chief  Executive  Officer, 
Wizzard  Software  Cx)rporation  (March  1 1 ,  2003): 
Roger  |.  Sleffensen  (March  8,  2003):  SuperVP 
(March  20,  2003);  Kristie  Thompson,  President.  SIA 
Customer  Account  Transfer  Division  (April  4. 
2003):  Larry  E.  Thompson,  Managing  Director  and 
Deputy  Chief  Counsel,  The  Depository  Trust 
Company  (March  27,  2003):  Leon  Urbaitel,  Chief 
Operating  Officer,  StockTransfer.com  (March  6, 
2003):  Brian  Urkowitz,  Merrill  Lvnch  (April  23, 
2003):  C.  Michael  Viviano,  BNY  Clearing  (April  4, 
2003):  Geoffrey  F.  Walsh,  Chief  Operating  Officer, 
Solution  Capital  (March  7,  2003):  and  Williapi  |. 
Winter,  Senior  Vice  President.  A.G.  Edwards  & 
Sons.  Inc.  (March  14,  2003). 

*  As  explained  in  further  detail  by  many  of  the 
commenters  opposing  DTC^'s  proposal,  the  issuers 
making  these  requests  have  alleged  that  their 
securities  have  been  the  target  of  manipulative  short 
aellers. 


Generally,  these  issuers  have  also 
advised  DTC  that  they  will  not  allow 
their  securities  to  be  reregistered  in  the 
name  of  DTC  or  its  nominee,  Cede  &  Co, 
The  securities  of  these  issuers  generally 
became  eligible  for  DTC  services  at  the 
request  of  DTC's  participants  so  that 
they  could  utilize  DTC's  services, 
including  its  book-entry  transfer  system. 
The  securities  are  held  by  DTC  in  its 
nominee  name  for  the  benefit  of  its 
participants,  DTC  has  stated  that,  in  its 
opinion,  these  issuers  have  no  legal  or 
beneBcial  interest  in  the  securities  they 
are  requesting  to  be  withdrawn  from 
DTC. 

DTC's  current  rules  and  procedures 
provide  for  participants  to  submit 
withdrawal  requests  if  they  wish  to 
withdraw  their  securities  from  DTC,^ 
However.  DTC's  current  rules  and 
procedures  do  not  provide  for  DTC  to 
comply  with  a  withdrawal  request  from  . 
an  issuer  without  also  receiving 
instructions  from  its  participants. 

DTC's  proposed  rule  change  provides 
that  upon  receipt  of  a  withdrawal 
request  from  an  issuer,  DTC  will  take 
the  following  actions:  (1)  DTC  will  issue 
an  Important  Notice  notifying  its 
participants  of  the  receipt  of  the 
withdrawal  request  from  the  issuer  and 
iv^minding  participants  that  they  can 
utilize  DTC's  withdrawal  procedures  if 
they  wish  to  withdraw  their  securities 
from  DTC;  and  (2)  DTC  will  process 
withdrawal  requests  submitted  by 
participants  in  the  ordinary  coiu'se  of 
business  but  will  not  effectuate 
withdrawals  based  upon  a  request  from 
the  issuer. 

DTC  stated  in  its  filing  that  the 
application  of  its  procedures  is  not 
affected  by  any  purported  approval  of 
the  request  by  the  shareholders  or  board 
of  directors  of  the  issuer,** 

III.  Comment  Letters 

The  Commission  received  89 
comment  letters  regarding  the  proposed 
rule  change.'^  Forty-seven  commenters 
submitted  fifty-two  comment  letters 
opposing  the  proposed  rule  change,^ 


>  See.  e.g..  Rules  2,  6,  9(A),  and  9(B)  of  DTC's 
Rules. 

"DTC's  current  procedures  and  this  proposed 
rule  Tiling  do  not  apply  to  withdrawal  requests 
submitted  by  issuers  in  situations  where  an  issue 
which  should  not  have  been  made  eligible  and 
deposited  at  DTCwas  inadvertently  made  eligible 
and  deposited  {e.g..  securities  restricted  pursuant  to 
Rule  144  or  Rule  145  under  the  Securities  Act  of 
1933).  In  such  situations.  DTC  will  continue  its 
practice  of  working  with  the  issuer  and  its 
participants  to  exit  the  security  from  DTC. 

'  Supra  note  3. 

"  Letters  from  Aegis  Assessments,  Inc.,  H.  Glenn 
Bagwell,  Bruce  Barrett,  Bruce  M.  Barrett,  Cristy 
Barrett,  )ake  Barrett,  Blue  Industries,  Inc.,  Leonard 
W.  Bumingham  (three  letters).  Composite  Holdings, 
Inc.,  Kevin  Cundy,  Cybertel  Communications 


Thirty-five  commenters  submitted 
thirty-six  comment  letters  supporting 
the  proposed  rule  change.^  DTC 
submitted  a  letter  in  response  to  certain 
issues  raised  by  comment  letters 
opposing  the  rule  change, 

A.  Comment  Letters  Opposing  DTC's 
Proposed  Rule  Change 

A  majority  of  the  forty-seven 
commenters  opposed  to  DTC's  filing 
believe  that  approval  of  the  proposed 
rule  change  would  allow  DTC  to 
continue  to  facilitate,  either  directly  or 
indirectly,  short  selling  in  the  over-the-  ' 
counter  securities  market  in  violation  of 
DTC's  obligation  to  promote  the  prompt 
and  accurate  clearance  and  settlement  of 
securities  transactions.'"  Seven  of  these 
commenters  characterized  DTC's 
current  settlement  process  as  aiding  and 
abetting  illegal  short  selling  or  as 
creating  an  environment  that  permits 
unregistered  securities  offerings. ' ' 

At  least  twenty-six  commenters 
contended  that  an  issuer  should  have  a 


Corporations,  Dennis  Dejose,  Patricia  Dowd  Inc., 
Paul  A.  Ebeltng,  )ames  Hendricks,  Joseph 
Hoofnagle,  |r.,  Gordon  D.  House,  ID  Superstore, 
lames  Barclay  Alan  Inc.,  Jack  Kennedy,  Will 
Kemen,  Erick  Lihme,  JAG  Media  Holdings,  Inc., 
Medinah  Minerals  Inc.,  Joseph  Meuse,  John 
O'Brien,  John  M.  Osmanski,  David  E.  Patch,  Dave 
Patch,  David  Patch,  Robert  M.  Post,  Joseph  Raia, 
Peter  Richardson,  Rodney  J.  Roncaglio,  Robert  S. 
Rondeau,  Greg  Rotman,  David  Salk,  Hqnry  F. 
Schlueter,  Robert  J.  Scott,  Joseph  J.  Selinger, 
Marshal  Shichtman,  Scott  Sieck.  Solution  Capital, 
Michael  Sondow.  Roger  J.  Steffenson, 
StockTransfer.com,  SuperVP,  Transfer  Online,  Inc., 
Valesc  Medical  Specialists,  and  Wizzard  Software 
Corporation. 

"Letters  from  A.G.  Edwards  &  Sons,  Inc., 
Ameritrade,  Inc.,  Banc  of  America  Securities  LLC, 
Bank  Depository  User  Group,  BNY  Clearing, 
Cashiers'  Association  of  Wall  Street,  Inc.,  Mark 
Cashion,  Charles  Schwab  &  Co.,  Inc.,  Citibank  North 
America,  Inc.,  Credit  Suisse  First  Boston  LLC, 
Edward  Jones.  First  Clearing  Corporation.  Goldman, 
Sachs  &  Co..  Ingalls  &  Snyder  LLC,  ING  Financial 
Markets  LLC,  )P  Morgan  Securities,  Inc.,  Merrill 
Lynch,  Mizuho  Trust  &  Banking  Co.  (USA),  Morgan 
Stanley.  NationalCity  Bank,  National  Financial 
Services  LLC,  National  Investor  Services  Corp., 
Pershing  LLC,  Prudential  Securities  Incorporated, 
Raymond  James  and  Associates,  RBC  Dain 
Rauscher,  John  Rideout,  Salomon  Smith  Barney, 
Securities  Industry  Association,  Securities  Industry 
Association  Customer  Account  Transfer  Division. 
Spear.  Leeds  &  Kellogg.  State  Street  Corporation, 
Stearns  Securities  Corp.,  Sterne,  Agee  &  Leach,  Inc., 
Union  Planters  Trust  &  Investment  Croup,  and  USB 
Warburg  LLC. 

'"In  addition  to  alleging  that  DTC  facilitates 
abusive  short  selling,  some  of  these  commenters 
took  issue  with  the  Commission's  regulation  of 
DTC,  broker-dealers,  and  other  entities  that  the 
commenters  believe  are  responsible  for  the 
problems  associated  with  naked  short  selling. 

' '  Several  of  these  commenters  characterized  the 
imbalance  between  the  number  of  shares  trading 
through  short  selling  and  the  number  of  shares 
outstanding  as  an  unregistered  securities  offering. 
Others  characterized  this  imbalance  as 
"counterfeiting  securities."  Letters  fttim  H.  Glenn 
Bagwell,  Blue  Industries,  Inc.,  James  Henricks,  ID 
Superstore,  Scott  Sieck,  Solution  Capital,  and 
Michael  Sondow. 
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choice  as  to  whether  the  company's 
securities  are  eligible  for  deposit  at 
DTC,i2  particularly,  as  some  of  these 
conunenters  argued,  when  making  the 
seoirities  eligible  for  deposit  at  DTC 
requires  the  issuer's  consent. ^^  Most  of 
the  twenty-six  commenters  stated  that 
issuers  should  have  the  right  to 
withdraw  their  securities  from  DTC  in 
order  to  protect  their  shareholders  and 
•their  share  price  from  the  alleged 
negative  consequences  of  naked  short 
selling  by  broker-dealers.^*  These 
commenters  believe  that  by  requiring 
certification  and  by  prohibiting 
ownership  by  nominees,  including 
depositories,  issuers  will  better  be  able 
to  track,  address,  or  preclude  naked 
short  selling. '5 

Ten  commenters  raised  a  niimber  of 
concerns  regarding  the  legal  basis  for 
the  proposal. '8  Seven  of  the  ten 
commenters  stated  that  DTC's  refusal  to 
honor  issuers'  withdrawal  requests  or  to 
allow  issuers  the  option  of  not  having 
securities  deposited  at  DTC  conflicts 
with  state  law  and  that  state  corporation 
laws,  not  DTC  rules,  govern  whether  a 
company  can  restrict  seciu-ities  so  that 
all  positions  must  be  certificated  or  so 
that  just  custody-only  trading  is 
allowed.'^  Further,  they  contend  that 
state  law  determines  the  conditions  that 
must  be  met  for  the  proper  transfer  of 
seciu-ities.  One  commenter  argued  that  a 
transfer  agent  is  the  agent  of  the  issuer 
and  that  unless  the  issuer  has  elected  to 
make  its  securities  eligible  at  DTC,  its 


'2 Letters  from  Aegis  Assessments.  Inc..  H.  Glenn 
Bagwell,  Blue  Industries.  Inc..  Bruce  Barrett. 
Cybertel  Communications  Corporations,  Dennis 
E)ejose,  James  Hendricks,  Gordon  D.  House,  JAG 
Media  Holdings,  Inc.,  James  Barclay  Alan  Inc.,  Eric 
Lihme,  Medinah  Minerals  Inc.,  Joseph  Meuse,  John 
O'Brien,  John  M.  Osmanski,  David  E.  Patch,  Joseph 
Raia.  Peter  Richardson.  Henry  F.  Schlueter.  Robert 
J.  Scott,  Joseph  J.  Selinger,  Marshall  Shichtman, 
Michael  Sondow;  Super  VP,  Transfer  Online,  Inc.. 
and  Valesc  Medical  Specialists. 

"Letters  from  Henry  F.  Schlueter,  Joseph  J. 
Selinger,  and  Marshal  Shichtman. 

'<  Letters  from  Aegis  Assessments,  Inc.,  H.  Glenn 
Bagwell,  Blue  Industries,  Inc.,  Cybertel 
Communications  Corporations,  Dennis  Dejose. 
James  Hendricks,  Gordon  D.  House,  JAG  Media 
Holdings,  Inc.,  lames  Barclay  Alan  Inc.,  Erick 
Lihme,  John  O'Brien.  John  M.  Osmanski,  David  E. 
Patch.  Joseph  Raia,  Peter  Richardson,  Henry  F. 
Schlueter,  Robert  J.  Scott,  Joseph  J.  Selinger, 
Marshall  Shichtman,  Michael  Sondow,  Transfer 
Online,  Inc.,  and  Valesc  Medical  Specialists. 

'*  Some  commenters  refer  to  allowing  the  transfer 
of  certificated  positions  registered  only  in  the  name 
of  the  final  beneficial  owner  as  "custody-only 
trading." 

'*  Letters  from  H.  Glenn  Bagwell,  Jr.,  Bruce  M. 
Barrett,  JAG  Media  Holdings,  Inc.,  John  M. 
Osmanski,  David  E.  Patch,  Greg  Rotman,  Henry  F. 
Schlueter,  Joseph  J.  Selinger,  Marshal  Shichtman, 
and  Solution  Capital. 

"Letters  from  Bruce  M.  Barrett,  JAG  Media 
Holdings,  Inc.,  David  E  Patch,  Henry  F.  Schlueter, 
Joseph  J.  Selinger,  Marshal  Shichtman,  and  Greg 
Rotman. 


transfer  agent  is  not  subject  to  DTC  rules 
and  regulations  or  operational 
arrangements  but  rather  is  subject  to 
Commission  and  NASD  rules  and 
regulations.^^  Another  of  these 
commenters  stated  that  if  transfer 
agents,  which  are  agents  of  issuers  and 
as  such  generally  have  a  duty  to  follow 
issuers'  instructions  including  any 
restrictions  imposed  by  the  issuer's  by- 
laws or  articles  of  incorporation,  have 
obligations  to  both  the  issuer  and  to 
DTC,  transfer  agents  will  be  effectively 
"frozen,"  and  the  parties  will  be  forced 
to  litigate  their  disputes. ^^ 

Four  of  the  seven  commenters 
questioned  the  need  for  the  filing  and  in 
particular  questioned  DTC's  statement 
that  it  was  only  clarifying  its  existing 
rules  and  procedures  rather  than 
promulgating  a  new  nile.^o  Some  of 
these  commenters  said  that  if  this  were 
true,  DTC  would  have  either  not  filed  at 
all  or  would  have  filed  a  rule 
interpretation  pursuant  to  Section 
19(b)(3)  of  the  Act,2i  which  would  not 
have  required  Commission  approval. 
One  of  the  seven  commenters  observed 
that  while  DTC  stated  that  its  rules  do 
not  provide  for  issuers'  requests  to 
withdraw  their  securities,  DTC  did  not 
cite  to  any  rule  prohibiting  honoring 
such  requests. 22 

Three  commenters  believe  that  the 
manner  in  which  DTC  handled  this 
"policy  change"  was  arbitrary, 
capricious,  and  detrimental  to 
companies,  particularly  in  kght  of  the 
fact  that  DTC  has  worked  with  some 
companies  to  withdraw  their  securities 
but  has  refused  to  assist  other 
companies  to  withdraw  their 
securities.23  Several  commenters  also 
stated  they  did  not  understand  how  at 
least  one  company,  such  as  AT&T, 
could  have  the  right  to  determine  that 
its  stockholders  must  hold  their  stock  in 
book-entry  form  but  other  issuers  do  not 
have  the  right  to  determine  that  their 
stockholders  must  hold  their  stock  in 
certificated  form.^^ 

Eight  commenters  took  issue  with  the 
fact  that  DTC  does  not  effectively  work 
to  protect  the  interest  of  the  issuer  or  the 
issuer's  shareholders  but  rather  works  in 
the  interest  of  its  participants,  the  same 


'*  Letter  from  Henry  F.  Schlueter. 

'"  Letter  from  Marshal  Shichtman.  The 
commenter  did  not  explain  why  he  believed  the 
transfer  agent  has  an  obligation  to  DTC. 

2" Letters  from  H.  Glenn  Bagwell,  Jr..  JAG  Media 
Holdings.  Inc.,  John  M.  Osmanski,  and  David  E. 
Patch. 

'■  Letters  from  JAG  Media  Holdings, -Inc.,  John  M. 
Osmanski,  and  David  E.  Patch. 

"  Letter  from  Joseph  J.  Selinger. 

"  Letters  from  JAG  Media  Holdings,  Inc.,  David 
E.  Patch,  and  Henry  F.  Schlueter. 

2<  Letters  from  JAG  Media  Holdings,  Inc..  David 
E.  Patch,  and  Solution  Capital. 


entities  that  profit  from  naked  short 
selling.25  One  of  these  commenters 
suggested  that  this  conflict  of  interest 
should  disqualify  DTC  from  deciding 
whether  an  issuer  could  withdraw  its 
securities.26 

Finally,  eight  commenters  suggested 
that  the  Commission  should  deny 
approval  of  DTC's  proposal  until  the 
Commission  or  DTC  can  investigate  and 
consider  appropriate  regulation  to 
address  naked  short  selling  or  until  the 
public  is  given  an  opportunity  to  more 
fully  comment  on  the  proposal. ^^  Some  . 
of  these  commenters  argued  that  DTC's 
current  course  of  action  (i.e.,  filing  a 
proposed  rule  change]  does  not 
sufficiently  provide  a  vehicle  for  in- 
depth  analysis  or  meaningful  public 
comment.  Several  of  these  commenters   . 
suggested  that  alternatives  to  DTC  such 
as  issuers  or  transfer  agents  operating 
their  own  book-entry  system  or  a 
certificated,  custody-only  system,  are 
available  and  could  be  used  in  lieu  of 
DTC. 

B.  Comment  Letters  Supporting  DTC's 
Proposed  Rule  Change 

A  majority  of  the  thirty-five 
commenters  supporting  DTC's  proposed 
rule  change  expressed  concern  that 
permitting  issuers  to  withdraw  their 
securities  from  DTC  undermines  the 
securities  industry's  long-term  efforts  to 
streamline  securities  processing, 
settlement,  custodianship  in  the  U.S. 
market,  to  achieve  straight-through- 
processing  ("STP").  and  to  ultimately 
shorten  settlement  cycles.  Twenty-four 
of  these  commenters  contended  that  one 
of  the  major  stumbling  blocks  to 
achieving  STP  involves  the  difficulties 
related  to  processing  certificates,  which 
is  primarily  a  manual  process.  2«  The 


25  Letters  from  Cristy  Barrett.  Jake  Barrett,  Joseph 
Meuse,  David  Patch,  Joseph  Raia,  Joseph  J.  Selinger, 
StockTransfer.com,  and  Wizzard  Software 
Corporation. 

2^  Letter  bom  Joseph  J.  Selinger. 

2'  Letters  from  Aegis  Assessments,  Inc.,  Leonard 
W.  Bumingham,  David  E.  Patch.  David  Salk,  Joseph 
J.  Selinger,  Marshall  Shichtman.  StockTransfer.com. 
and  Transfer  Online,  Inc. 

-*  Letters  bom  Arteritrade.  Inc..  Banc  of  America 
Securities  LLC,  Bank  Depository  User  Group, 
Cashiers'  Association  of  Wall  Street,  Inc.,  Mark 
Cashion.  Citibank  North  America,  Inc..  Credit 
Suisse  First  Boston  LLC.  Edward  Jones.  ING, 
Financial  Markets  LLC,  JP  Morgan  Securities,  Inc.. 
Merrill  Lynch.  Mizuho  Trust  &  Banking  Co.  (USA). 
National  Financial  Services  LLC.  National  Investor 
Services  Corp.,  Pershing  LLC,  Prudential  Securities 
Incorporated,  RBC  Dain  Rauscher,  Salomon  Smith 
Bamey,  Steams  Securities  Corp..  Securities 
Industry  Association.  Securities  Industry 
Association  Customer  Account  Transfer  Divisibn 
State  Street  Corporation,  Sterne,  Agee  &  Leach,  Inc., 
USB  Warburg  LLC.  and  Union  Planters  Trust  & 
Investment  Group.  Several  commenters  referred  to 
dematerialization  or  immobilization  as  a  "building 

Continued 
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industry,  these  commenters  believe,  has 
achieved  success  in  significantly 
reducing  risk  in  the  trading  markets  and 
in  enhancing  processing  efficiencies 
within  the  securities  infrastructure 
supporting  book-entry  clearance  and 
settlement.  In  their  view,  much  of  the 
success  can  be  attributed  to 
immobilizing  stock  certificates  and 
mandating  book-entry  settlement  among 
financial  institutions  and  their  financial 
intermediaries.  Accordingly,  many  of 
the  commenters  claimed  that  a  move  to 
certificated  securities  is  a  step 
backwards  in  the  development  of  the 
modern  securities  processing  system 
and  will  hinder  the  industry's  efforts  to 
reduce  risk,  cost,  and  inefficiencies  for 
all  parties  involved  in  securities 
transactions. 2» 

Fourteen  commenters  specifically 
raised  concerns  that  an  increase  in  the 
use  of  certificates  will  raise  costs  and 
cause  significant  inconveniences  for 
investors.^**  They  believe  that  increased 
costs  associated  with  transfers,  lost 
certificates,  custody,  and  trading  delays 
will  ultimately  be  borne  by  investors. 
One  commenter  stated  that  the 
withdrawal  from  DTC  might  require 
customer  securities  to  be  held  in  the 
broker's  vault  in  order  to  meet  the 
customers'  needs  and  will  increase  costs 
associated  with  transactions,  including 
transfer  costs,  which  are  currently 
ranging  from  $50.00  to  $100.00  per 
certificate.^'  This  commenter  claims 
that  these  costs  are  hard  to  justify  to 


block"  to  achieving  STP  or  shorter  settlement 
cycles. 

2" Letters  from  A.C.  Edwards  &  Sons,  Inc., 
Ameritrade,  Inc.,  Banc  of  America  Securities  LLC, 
Bank  Depository  User  Group,  BNY  Clearing. 
Cashiers'  Association  of  Wall  Street,  Inc.,  Citibank 
North  America,  Inc..  Edward  lones,  Ingalls  & 
Snyder  LLC,  INC  Financial  Markets  LLC,  |P  Morgan 
Securities,  Inc.,  Merrill  Lynch,  Mizuho  Trust  & 
Banking  Cx).  (USA).  Morgan  Stanley,  National  City 
Bank,  National  Financial  Services  LLC.  National 
Investor  Services  Corp.,  Pershing  LLC,  Prudential 
Securities  Incorporated,  |ohn  Rideout,  Salomon 
Smith  Barney,  Securities  Industry  Association, 
Securities  Industry  Association  Customer  Account 
Transfer  Division.  Spear.  Leeds  &  Kellogg,  State 
Street  Corporation,  Steams  Securities  Corp.,  Sterne, 
Agee  &  Leach,  Inc..  Union  Planters  Trust  & 
Investment  Croup,  and  USB  Warburg  LLC. 

^° Letters  from  Ameritrade,  Inc.,  Mark  Cashion, 
Citibank  North  America.  Inc.,  First  Clearing 
Corporation.  Merrill  Lynch,  Mizuho  Trust  & 
Banking  Co.  (USA),  National  Investor  Services 
Corp.,  Pershing  LLC,  RBC  Dain  Rauscher,  John 
Rideout,  Salomon  Smith  Barney,  Securities 
Industry  Association  Customer  Account  Transfer 
Division,  Steams  Securities  Corp.,  and  Union 
Planters  Tmst  &  Investment  Group. 

^'  Letter  from  Raymond  lames  and  Associates. 
According  to  this  comment  letter,  Raymond  lames 
recently  initiated  a  client  certificate  transfer  fee  as 
a  disincentive  to  requesting  a  certificate.  This  fee, 
the  commenter  claims,  has  reduced  certificate 
requests  by  67%  over  the  past  two  years. 


shareholders  when  the  shareholder  did 
not  request  a  certificate. 

Ten  commenters  contended  that 
operating  outside  the  DTC  environment 
would  undermine  the  ability  of  broker- 
dealers  to  effectively  complete 
transactions  on  behalf  of  their 
customers. ^^  Forced  withdrawals  of 
customer  positions  held  in  street  name 
would  prevent  shareholders  fit}m  fully 
participating  in  services  provided  by 
their  broker,  such  as  margin  accounts, 
automated  dividend  payments  or 
reinvestments,  asset  management,  proxy 
services,  account  transfers,  and  prompt 
processing  of  corporate  actions 
(particularly  where  old  securities  need 
to  be  exchanged  for  new  securities  as 
required,  for  example,  in  mergers  and 
tender  offers).  Seven  of  the  ten 
commenters  also  indicated  that  such  an 
action  would  result  in  an  increase  in 
trading  delays  and  trade  failures,  which 
would  increase  risk  in  the  system.^^ 

Three  commenters  believe  that  the 
final  decision  regarding  custody  and 
registration  should  reside  with  the 
beneficial  owners  or  their  appointed 
agents  and  not  with  the  issuers  of  suah 
securities. '■'  These  commenters  objected 
to  imposing  registration  restrictions  on 
beneficial  owners,  because  such 
registration  restrictions  would  be 
disruptive  to  market  practices,  would 
impose  costs  on  investors,  and  would 
cause  inefficiencies  in  the  market. 
Further,  nine  commenters  noted  that  the 
direct  registration  system  ("DRS")^^  was 
specifically  designed  by  the  industry  to 
give  shareholders  an  alternative  to 
either  holding  a  certificate  or  holding  in 
street  name  registration.  3**  Several 
commenters  pointed  to  AT&T's  decision 
to  dematerialize  its  securities  as  further 
support  of  the  industry's  initiatives  to 
dematerialize.37 


5'  Letters  from  Ameritrade,  Inc..  BNY  Clearing, 
Mark  Cashion.  First  Clearing  Corporation,  Mizuho 
Trust  &  Banking  Co.  (USA),  National  City  Bank. 
National  Investor  Services  Corp..  RBC  Dain 
Rauscher,  )ohn  Rideout,  and  Union  Planters  Trust 
A  Investment  Group. 

"  Letters  from  Ameritrade,  Inc..  BNY  Qearing. 
Mizuho  Trust  &  Banking  Co.  (USA),  National  City 
Bank.  First  Clearing  Corporation,  RBC  Dain 
Rauscher,  and  Union  Planters  Trust  ft  Investment 
Group. 

'*  Letters  from  First  Clearing  Corporation.  Mizuho 
Tmst  &  Banking  Co.  (USA),  and  |ohn  Rideout. 

^'  DRS  allows  a  shareholder  to  hold  a  book-entry 
position  in  his  or  her  own  name  on  the  books  of 
the  issuer.  As  a  result,  shareholders  can  enjoy  the 
benefits  of  both  holding  their  securities  in  a  book- 
entry  system  and  being  a  "named"  shareholder  o;i 
the  issuer's  record. 

'*  Letters  from  Banc  of  America  Securities  LLC. 
Edward  lones,  Merrill  Lynch.  Pershing  LLC. 
Prudential  Securities  Incorporated.  RBC  Dain. 
Rauscher.  Securities  Industry  Association  Customer 
Account  Transfer  Division.  Steams  Securities  Corp.. 
and  Sterne.  Agee  &  Leach.  Inc. 

'^  Letters  from  Edward  )ones.  Pershing  LLC,  RBC 
Dain  Rauscher.  and  Steams  Securities  Corp. 


Four  commenters  stated  they  believe 
DTC's  proposed  rule  change  complies 
with  its  obligation  under  section  17A  of 
the  Act  to  promote  the  prompt  and 
accurate  settlement  of  securities 
transactions. '8  In  fact,  one  of  these 
commenters  stated  that  honoring 
issuers'  request  to  withdraw  from  DTC 
was  inconsistent  with  section  17 A.  3" 
One  commenter  expressed  siuprise  that 
DTC's  filing  on  this  issue  was  necessary 
because  of  the  ability  of  an  owner  of  a 
negotiable  security  to  register  the 
securities  in  whatever  name  it  wished 
has  existed  for  a  long  time  under  the 
Uniform  Commercial  Code  and 
therefore  should  not  be  restricted  by  the 
issuer.*" 

With  regard  to  the  naked  short  selling 
issue,  one  commenter  indicated  that  the 
withdrawal  of  securities  from  DTC 
would  not  have  any  material  or  effective 
impact  on  the  short  selling  concerns  of 
issuers.*'  Another  contended  that  short 
selling  is  vital  to  ensuring  the  asset 
price  reflects  the  underlying 
fundamentals  of  the  asset  and  thereby 
facilitates  a  more  efficient  market. *2 
This  commenter  noted  that  as  a  result  of 
the  additional  costs  and  trade  delays 
associated  with  certificate-only 
securities,  some  brokers  are  refusing  to 
conduct  trades  in  issues  that  have  been 
withdrawn  from  DTC,  which  has 
resulted  in  an  illiquid  market  for  those 
securities. 

C.  DTC's  Response  Letter  to  Opposing 
Comment  Letters 

DTC  emphasizes  in  its  response  letter 
that  the  proposed  rule  change  does  not 
constitute  a  departure  from  DTC's 
existing  rules  and  procedures  approved 
by  the  Commission.  Those  rules,  DTC 
contends,  govern  requests  to  make 
shares  eligible  and  enable  participants 
to  withdraw  shares  on  behalf  of 
themselves  or  their  customers  from  the 
DTC  system  through  DTC's  withdrawal- 
by-transfer  mechanism.*' 

Further,  DTC  states  that  issuers  do  not 
have  continuing  ownership  rights  in 
shares  they  have  sold  into  the 
marketplace  and  therefore  caimot 
control  the  disposition  of  shares  already 
registered  in  DTC's  nominee  name  by 
directing  that  those  shares  be 
surrendered  to  the  transfer  agent  or  by 
restricting  their  eligibility  for  book-entry 


"  Letters  fix)m  A.G.  Edwards  &  Sons,  Inc..  Banc 
of  America  Securities  LLC,  Prudential  Securities 
Incorporated,  and  Securities  Industry  Account 
Customer  Account  Transfer  Division. 

^B  Letter  from  Prudential  Securities  Incorporated. 

*"  Letter  from  A.G.  Edwards  &  Sons,  Inc. 

'*■  Letter  from  Citibank  North  America.  Inc. 

"  Letter  from  |ohn  Rideout. 

"  See  e.g.  Rules  2.  6.  and  9  of  DTC's  Rules. 
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transfer  at  DTC.**  DTC  contends  that 
attempts  by  issuers  to  control  their 
publicly^traded  securities  are  improper 
and  may  constitute  conversion.  DTC 
states  that  by  purporting  to  exercise  the 
rights  of  the  shareholders,  issuers  are 
interfering  with  the  legal  and  beneficial 
rights  of  DTC  and  its  participants  with 
respect  to  securities  deposited  at  DTC 
and  with  DTC's  obligations  imder 
section  1 7A  of  the  Act. 

DTC  disagreed  with  the  commenters' 
contention  that  it  had  an  obligation  to 
take  action  to  resolve  the  issues 
associated  with  naked  short  selling 
because  those  issues  arise  in  the  context 
of  trading  and  not  in  the  book-entry 
transfer  of  securities.  DTC  pointed  out 
that  if  beneficial  owners  believe  that 
their  interests  are  best  protected  by  not 
having  their  shares  subject  to  book-entry 
transfer  at  DTC,  then  they  can  instruct 
their  broker-dealer  to  execute  a 
withdrawal-by-transfer,  which  will 
remove  the  securities  from  DTC  and 
transfer  them  to  the  shareholder  in 
certificated  form. 

Finally,  DTC  contested  certain 
commenters'  assertion  that  issuers  cause 
their  shares  to  become  eligible  at  DTC 
and  therefore  have  the  right  to  withdraw 
bom  DTC  eligibility.  DTC  states  that 
most  shares  are  made  eligible  at  the 
request  of  participants  and  not  issuers. 
But  regardless  of  how  the  shares  are 
made  eligible,  DTC  believes  it  continues 
to  own  and  hold  the  shares  for  the 
convenience  and  at  the  request  of  its 
participants.  DTC  believes  that  if  it  were 
to  exit  shares  upon  demand  of  an  issuer, 
there  is  no  mechanism  to  ensure  that  the' 
shares  entrusted  to  DTC  by  its 
participants  would  be  returned  to  their 
rightful  owners.  This,  DTC  contended, 
would  be  inconsistent  with  its 
obligations  under  section  1 7A. 

rv.  Discussion 

Section  1 7A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
setdement  of  securities  transactions  and 
to  remove  impediments  to  and  perfect 
the  mechanism  of  a  national  system  for 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions.*^ 
For  the  reasons  described  below,  the 
Commission  finds  that  the  rule  change 
is  consistent  with  section  1 7A  of  the 
Act. 

Pursuant  to  section  17A  of  the  Act, 
Congress  set  forth  its  finding  that  the 
prompt  and  acciu'ate  clearance  and 


settlement  of  securities  transactions, 
including  the  transfer  of  record 
ownership  and  safeguarding  of 
securities  and  funds  related  to  clearance 
and  settlement  activities,  is  necessary 
for  the  protection  of  investors  and  those 
acting  on  behalf  of  investors.*" 
Inefficient  clearance  and  settlement 
procedures.  Congress  found,  impose 
imnecessary  costs  on  investors  and 
those  acting  on  their  behalf.*''  Congress 
vested  with  the  Commission  the 
authority  and  responsibility  to  regulate, 
coordinate,  and  direct  the  operations  of 
all  persons  involved  in  processing 
securities  transactions  toward  the  goal 
of  establishing  a  national  system  for  the 
prompt  and  accurate  clearance  and 
settlement  of  transactions  in  securities 
("National  Clearance  and  Settlement 
System")  in  an  effort  to  increase 
efficiency  and  reduce  risk.**  The 
Commission's  approval  of  DTC's 
registration  as  a  clearing  agency 
constituted  an  important  step  in  its 
efforts  to  facilitate  the  development  of  a 
National  Clearance  and  Settlement 
System  and  a  significant  step  in 
achieving  the  goals  established  by 
Congress.*^ 

As  a  registered  clearing  agency,  DTC 
has  adopted  rules  imder  section  19(b)  of 
the  Act  to  act  as  a  depository  that  . 
operates  a  centralized  system  for  the 
handling  of  securities  certificates 
through  book-entry  movements. '^^ 
Generally,  those  rules,  including 
adoptions,  deletions,  or  changes  to 
DTC's  constitution,  articles  of 
incorporation,  bylaws,  rules,  or  stated 
policies,  practices,  and  interpretations, 
must  be  filed  with  the  Commission  and 
must  be  approved  by  the  Commission  if 
the  Commission  finds  the  rule  change 
consistent  with  the  Act.^'  Furthermore, 
DTC  can  only  act  in  accordance  with  its 
rules.  DTC  has  adopted  rules  that  permit 
deposits  of  securities  into  DTC  by 
participants  ^2  and  rules  that  permit 


**  DTC  also  noted  that  none  of  the  securities 
where  the  issuer  is  attempting  to  restrict  the 
transferability  of  its  shares  bear  any  legend, 
conspicuous  or  otherwise,  noting  the  restrictions. 

«15  U.S.C.  78q-l(b)(3)(F). 


«15U.S.C.  78q-l(a)(l)(A). 

*'15  U.S.C.  78q-l(a)(l)(B). 

••  15  U.S.C.  78q-l(a)(l)(A)(i).  Congress  expressly 
envisioned  the  Commission's  authority  to  extend  to 
every  facet  of  the  securities  handling  process 
involving  securities  transaction  within  the  United 
States,  including  activities  by  clearing  agencies, 
depositories,  corporate  issuers,  and  transfer  agents. 
See  S.  Rep.  No.  75.  94th  Cong..  1st  Sess.  at  55 
(1975). 

■•»  Exchange  Act  Release  No.  20221  (September 
23.  1983).  48  FR  45167  (October  3,  1983). 

*"  As  a  registered  clearing  agency,  DTC  is  a  self-' 
regulatory  organization  and  as  such,  must  file  with 
the  Commission  any  proposed  rule  or  rule  change 
pursuant  to  section  19  of  the  Act.  15  U.S.C.  78s(b). 

5'  Section  3(a)(27)  of  the  Act  defines  the  term 
"rules  of  a  clearing  agency."  The  Commission's  role 
in  the  approval  of  such  rales  is  described  in  section 
17A  and  section  19(b)  of  the  Act.  15  U.S.C.  78q- 
1  and  15  U.S.C.  78s. 

"  DTC  has  informed  the  Commission  that  issuers 
of  book-entry-only  securities  (i.e..  some  corporate 


withdrawals  from  DTC  by  participants 
and  pledgees. ^3  However,  DTC  has  not 
adopted  rules  that  permit  issuers  to 
withdraw  securities  bom  DTC. 
Accordingly,  a  procedure  allowing 
issuers  to  withdraw  securities  from  DTC 
would  have  to  be  filed  and  approved  by 
the  Commission.  DTC  has  not  filed  such 
a  rule  chanjge. 

In  accordance  with  its  rules,  DTC 
accepts  deposits  of  securities  from  its 
participants  (i.e.,  broker-dealers  and 
banks),  credits  those  securities  to  the 
depositing  participants'  accounts,  and 
effects  book-entry  movements  of  those 
securities.^*  The  secvirities  deposited 
with  DTC  are  registered  in  DTC's 
nominee  name.  Cede  &  Co.  (making 
DTC's  nominee  the  registered  owner  of 
the  securities)  and  are  held  in  fungible 
bulk.  Each  participant  or  pledgee  having 
an  interest  in  securities  of  a  given  issue 
credited  to  its  account  has  a  pro  rata 
interest  in  the  securities  of  that  issue 
held  by  DTC.  Among  other  services  it 
provides,  DTC  provides  facilities  for 
payment  by  participants  to  other 
participants  in  connection  with  book- 
entry  deliveries  of  seciuities,  collects 
and  pays  dividends  and  interest  to 
participants  for  securities,  and  provides 
facilities  for  the  settlement  of 
institutional  trades.  By  centralizing  and 
automating  securities  settlement,  by 
reducing  the  movement  of  publicly 
traded  seciuities  in  the  U.S.  markets, 
and  by  facilitating  the  prompt  and 
accurate  settlement  of  securities 
transactions,  DTC  serves  a  critical 
function  in  the  National  Clearance  and 
Settlement  System. 

DTC's  rules  also  accommodate 
withdrawal  requests  from  participants 
or  under  certain  conditions,  from 
pledgees. ^5  Securities  credited  to  a 
participant's  or  pledgee's  account  may 
be  withdrawn  in  certificated  form  (if  die 
issue  is  not  dematerialized).^*'  DTC's 
rules,  both  prior  to  and  after  the 
approval  of  the  clarification  which  is 
the  subject  of  this  rule  filing,  obligates 
and  allows  DTC  to  take  instructions 
only  from  its  participants. 

Some  commenters  opposing  DTC's 
proposed  rule  change  contend  that 
issuers  should  have  a  choice  as  to 
whether  their  seciurities  are  made 


debt  and  most  municipal  securities)  enter  into  a 
contract  with  DTC  whereby  the  issuer  deposits  their 
securities  into  DTC  and  D'TC  then  credits  the 
securities  to  the  accounts  of  participants.  See  also 
note  55  infra  and  accompanying  text. 

?3  See  e.g.  Rules  2.  6.  and  9  of  DTC's  Rules. 

=■•  See  e.g.  Rule  6  of  DTXZs  Rules.  All  deposits, 
whether  made  by  a  participant  or.  in  the  case  of  .^ 
book-entr\'-only  securities,  by  an  issuer  must  be 
credited  to  a  participant's  account  at  DTC. 

ss  See  e.g.  Rules  2.  6,  and  9  of  DTC's  Rules. 

S6  See  e.g.  Rule  6  of  DTC's  Rules.  By-Laws  and 
Organization  of  Certificate. 
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eligible  for  deposit  at  DTC.  ^^  in  this 
way,  these  commenters  argue,  issuers 
would  be  better  able  to  protect  their 
shareholders  from  the  negative  effects 
naked  short  selling  has  on  their 
securities'  share  price. ^''  Securities 
deposited  at  DTC  are  registered  in  the 
name  of  Cede  &  Co.  and  are  held 
beneficially  for  DTC  participants,  who 
in  turn  may  hold  the  securities 
beneficially  for  their  customers. ^^  Since 
DTC  participants  and  their  customers, 
not  issuers,  have  ownership  interest  in 
the  securities,  DTC  participants  and 
their  customers  have  the  authority  to 
determine  whether  to  deposit  securities 
with  DTC  or  not.  Participants  deposit 
certificates  with  DTC  in  order  to  avail 
themselves  of  the  efficiencies  and 
safeguards  provided  by  DTC.  It  would 
not  be  consistent  with  DTC  rules  to 
allow  issuers  to  withdraw  securities 
which  they  have  not  deposited  at  DTC 
or  have  no  ownership  interest. 

Furthermore,  the  issues  surrounding 
naked  short  selling  are  not  germane  to 
the  manner  in  which  DTC  operates  as  a 
depository  registered  as  a  clearing 
agency.  Decisions  to  engage  in  such 
transactions  are  made  by  parties  other 
than  DTC.  DTC  does  not  allow  its 
participants  to  establish  short  positions 
resulting  from  their  failure  to  deliver 
secxuities  at  settlement.  While  the 
Commission  appreciates  commenters' 
concerns  about  manipulative  activity, 
those  concerns  must  be  addressed  by 
other  means.*" 

Several  commenters  claim  that  DTC  is 
acting  arbitrarily  by  permitting  some 
issuers  to  withdraw  their  securities 


"  Some  commenters  argued  that  because  some 
issuers  sign  an  Operating  Agreement  or  Letter  of 
Representation  with  DTC  in  order  to  make  their 
shares  eligible  at  DTC,  they  should  retain  the  right 
to  withdraw'their  securities.  DTC  has  informed  the 
Commission  that  as  a  general  rule  only  those  issuers 
who  issue  in  "book-entry-only"  form  (i.e..  certain 
debt  and  municipal  securities  where  no  certificate 
is  available)  sign  an  Operating  Agreement  with 
DTC.  Furthermore,  DTC's  Underwriting  Service 
Guide,  which  describes  DTC's  eligibility 
requirements  and  deposit  process,  makes  clear  that 
generally  only  issuers  of  book-entry-only  securities 
must  execute  a  Letter  of  Representation  to  make  the 
securities  eligible  for  deposit.  Since  most  equity 
securities  make  certificates  available,  participants 
make  most  deposits  of  securities  into  DTC. 

^*A  short  sale  is  generally  a  sale  of  a  security  that 
the  seller  does  not  own  or  as  effectuated  by  the 
delivery  of  borrowed  securities  within  the  required 
settlement  timeframe.  Although  the  Commission 
notes  that  a  "naked  short  sale"  is  not  a  defined 
term,  it  generally  refers  to  where  a  seller  sells  a 
security  without  owning  or  borrowing  the  security 
and  does  not  deliver  when  delivery  is  due. 

so  DTC  participants  holding  securities  on  behalf 
of  a  customer  are  generally  obligated  to  act  pursuant 
to  their  customers'  instructions. 

"°  See  Rhino  Advisors,  Inc.  and  Thomas  Badian: 
Lit.  Rel.  No.  18003  (February  27,  2003):  See  also 
SEC  V.  Rhino  Advisors.  Inc.  and  Thomas  Badian, 
Qv.  Action  No.  03  civ  1310  (RO)  (Southern  District 
of  New  York). 


while  prohibiting  others  ftoxa 
withdrawing  their  securities  because 
DTC  did  accommodate  a  few  earlier 
requests  from  issuers  in  the  belief  that 
they  were  unusual  circumstances. 
However,  DTC  only  withdrew  these 
securities  based  upon  instructions  made 
by  participants  pursuant  .to  DTC's  rules 
and  procediues.  DTC  bore  the 
substantial  expense  resulting  from 
coordinating  the  communications  and 
actions  among  DTC  participants,  the 
transfer  agent,  and  the  issuer  in  order  to 
accommodate  each  issuer's  request. 
When  it  became  clear  to  DTC  that  many 
more  issuers  intended  to  attempt  to 
withdraw  their  securities  from  DTC,  it 
decided  that  it  would  no  longer  bear  the 
substantial  additional  cost  and  expense 
of  time  in  accommodating  such 
requests.  In  none  of  the  situations  where 
DTC  assisted  an  issuer  in  having  its 
securities  withdrawn  did  DTC  act  on  an 
issuer's  instructions.  DTC  facilitated  the 
issuer  by  having  DTC  participants  issue 
instructions  to  withdraw  the  securities. 

With  regard  to  commenters' 
contention  that  state  law  permits 
companies  to  adopt  certain  restrictions 
on  publicly  traded  seciu'ities.  this  filing 
does  not  address  the  validity  of  such 
restrictions  since  the  securities  that  are 
the  subject  of  this  filing  are  seciu'ities 
which  are  registered  in  the  name  of  (i.e., 
legally  owned)  Cede  &  Co,  prior  to  the 
imposition  of  any  restrictions.  The 
securities  of  issuers,  such  as  the  ones 
that  recently  attempted  to  withdraw 
their  securities  from  DTC,  were  issued 
without  restrictions  or  notice  of  an 
adverse  claim,  and  no  restrictions  were 
imposed  on  or  claims  made  against  the 
seciirities  when  DTC  participants 
deposited  the  securities  at  DTC  or  when 
the  transfer  agent  registered  them  in  the 
name  of  Cede  &  Co. 

While  not  a  direct  subject  of  this  rule 
filing,  we  note  that  actions  by  some 
issuers  of  publicly  traded  securities  to 
require  transfer  only  by  certificate*'  and 
to  restrict  ownership  of  the  seciuities  by 
a  depository  or  financial  intermediary 
could  result  many  of  the  inefficiencies 
and  risks  sought  to  be  avoided  when 
Congress  promulgated  section  1 7 A  of 


"'  One  commenter  questioned  how  AT&T  could 
choose  to  dematerialize  but  other  issuers  cannot 
choose  to  issue  in  certificated  form  only.  ATftT  is 
incorporated  in  the  State  of  New  York  and  trading 
on  the  New  York  Stock  Exchange  ( "NYSE  ").  New 
York  law  permits  companies  to  issue  in  book-entry- 
only  and  NYSE  rules  permit  listed  companies  to  not 
offer  certificates  provided  the  issuer  is  participating 
in  DRS  pursuant  to  NYSE  rules.  However,  prior  to 
AT&T  dematerializing,  the  vast  majority  of  AT&T's 
stock  was  immobilized  at  DTC  in  order  to  facilitate 
book-entry  transfers  at  DTC.  Only  individuals 
holding  certificates  were  practically  effected  by 
ATftT's  decision  to  dematerialize. 


the  Act.*2  We  also  note  in  this 
connection  that  section  1 7 A(e)  directs 
the  Commission  to  use  its  authority  "to 
end  the  physical  movement  of  the 
securities  certificate  in  connection  with  ■■ 
settlement  among  brokers  and  dealers  of 
securities  transactions  by  means  of  the 
mails  or  other  means  or 
instrumentalities  of  interstate 
commerce."  ^3  Consistent  with  this 
directive,  the  Commission  has 
encouraged  the  use  of  alternatives  to 
holding  securities  in  certificated  form  in 
an  effort  to  improve  efficiencies  and 
decrease  risks  associated  with 
processing  securities  certificates. 
Among  other  things,  the  Commission 
has  approved  the  rule  filings  of  self- 
regulatory  organizations  that  require 
their  members  to  use  the  facilities  of  a 
seciuities  depository  for  the  book-entry 
settlement  of  all  transactions  in 
depository-eligible  securities  **  and 
require  that,  before  any  security  can  be 
listed  for  trading,  it  must  have  been 
made  depository  eligible  if  possible.*^ 
More  recently  the  Commission  has 
approved  the  implementation  and 
expansion  of  DRS.**  * 


02  We  note  that  in  the  late  1960s  and  early  1970s, 
the  securities  industry  experienced  a  "Paperwork 
Crisis"  that  nearly  brought  the  industry  to  a 
standstill  and  directly  or  indirectly  caused  the 
failure  of  large  number  of  broker-dealers.  This  crisis 
primarily  revlted  from  increasing  trade  volume 
coupled  with  inefficient,  duplicative,  and 
extensively  manual  clearance  and  settlement 
systems  particularly  with  securities  certificates, 
poor  records,  and  insufficient  controls  over  funds 
and  securities.  Securities  and  Exchange 
Commission,  Study  of  Unsafe  and  Unsound 
Practices  of  Brokers  and  Dealers,  H.R.  Doc.  No.  231, 
92nd  Cong.,  1st  Sess.  13  (1971).  Congress  held 
extensive  hearings  to  investigate  the  problems  and 
ultimately  enacted  the  Securities  Acts  Amendments 
of  1975.  Securities  Acts  Amendments  of  1975: 
Hearings  on  S.  3412,  S.  3297,  S.  2551  Before  the 
Subcomm.  On  Securities  of  the  Senate  Comm.  on 
Banking,  Housing  and  Urban  Affairs,  92nd  Cong., 
2nd  Sess.  (1972). 

"  15  U.S.C.  78q-l(e).  See  also  supra  note  46  and 
accompanying  text. 

M  Securities  Exchange  Act  Release  No.  32455 
()une  11.  1993),  58  FR  33679  (|une  18,  1993)  (order 
approving  rules  requiring  members,  member 
organizations,  and  affiliated  members  of  the  New 
York  Stock  Exchange,  National  Association  of 
Securities  Dealers,  American  Stock  Exchange, 
Midwest  Stock  Exchange,  Boston  Stock  Exchange, 
Pacific  Stock  Exchange,  and  Philadelphia  Stock 
Exchange  to  use  the  facilities  of  a  securities 
depository  for  the  book-entry  settlement  of  all 
transactions  in  depository-eligible  securities  Mrith 
another  financial  intermediary). 

"  Securities  Exchange  Act  Release  No.  35798 
()une  1,  1995).  60  FR  30909  (|une  12.  1995)  (order 
approving  rules  setting  forth  depository  eligibility 
requirements  for  issuers  seeking  to  have  their  shares 
listed  on  the  exchange). 

**  DRS  provides  an  investor  with  the  ability  to 
register  her  securities  in  her  own  name  on  .the 
issuer's  records  and  to  efficiently  transfer  by  book- 
entry  movements  her  securities  positions  to  her 
broker.  Using  DRS,  an  investor  can  register  a 
position  directly  with  the  issuer  and  can 
electronically  move  the  position  to  a  broker  of 
choice  for  disposition  within  the  current  settlement 
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The  use  of  certificates  can  result  in 
significant  delays  and  expenses  in 
processing  securities  transactions  and 
can  raise  safety  concerns  associated 
with  lost,  stolen,  and  forged  certificates. 
The  concerns  associated  with  lost 
certificates  was  dramatically 
demonstrated  during  the  September  11, 
2001,  tragedy  when  tens  of  thousand  of 
certificates  maintained  in  broker- 
dealers'  vaults  either  were  destroyed  or 
were  imavailable  for  transfer. 

Accordingly,  for  the  reasons  stated 
above  the  Commission  finds  that  the 
rule  change,  which  clarifies  that  DTC's 
rules  only  permit  it  to  honor  its 
participants'  requests  to  withdraw 
securities,  is  consistent  with  section 
17AoftheAct.  * 

V.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Conunission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  with  the  requirements  of 
section  17A(b){3){F)  of  the  Act  and  the 
rules  and  regulations  thereunder.  It  is 
therefore  ordered,  pursuant  to  section 
19(b)(2)  of  the  Act,  that  the  proposed 
rule  change  (File  No.  SR-DTC-2003-02) 
be  and  hereby  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. ''^ 

J.  Lynn  Taylor, 

Assistant  Secretary. 

[FR  Doc.  03-14642  Filed  6-10-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47982;  File  No.  SR-NASD- 
2003-80] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  inc. 
to  Codify  the  Policy  of  the  Nasdaq 
Market  Operations  Review  Committee 
With  Respect  to  Review  Panels 

June  4,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 
("Act")i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  May  6, 
2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  subsidiary.  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"), 


submitted  to  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  On  June 
2,  2003,  Nasdaq  filed  Amendment  No.  1 
to  the  proposed  rule  change.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  fi'om  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  codify  the  policy 
of  the  Nasdaq  Market  Operations 
Review  Committee  with  respect  to  the 
use  of  review  panels.  Below  is  the  text 
of  the  proposed  rule  change.  New  text 
is  in  italics. 


4612.  Primary  Nasdaq  Market  Maker 
Standards 

(a)-(h)  No  change. 

Cross  Reference — IM-1 1890-2,  Review 
by  Panels  of  the  MORC 


4619.  Withdrawal  of  Quotations  and 
Passive  Market  Making 

(a)— (e)  No  change. 

Cross  Reference— IM-1 1890-2,  Review 
by  Panels  of  the  MORC 

***** 

4620.  Voluntary  Tennination  of 
Registration 

(a)-{d)  No  change. 

Cross  Reference — IM-1 1890-2,  Review 
by  Panels  of  the  MORC 
***** 

4710.  Participant  Obligations  in  NNMS 

(a)-(e)  No  change. 

Cross  Reference — IM-1 1890-2,  Review 
by  Panels  of  the  MORC 

***** 

11890.  Clearly  Erroneous  Transactions 

(a)-(d)  No  change. 

IM-11890-i.  Refusal  to  Abide  by 
Rulings  of  a  Nasdaq  Officer  or  the 
MORC 

It  shall  be  considered  conduct 
inconsistent  with  just  and  equitable 
principles  of  trade  for  any  member  to 


timeframes  as  well  as  within  any  future  shortened 

settlement  cycle. 
e'17CFR200.30-3(a)(12). 
•  15  U.S.C.  78s(b)(l).  ,, 

2  17CFR240.19b-4.  * 


'  See  letter  from  John  M.  Yetter,  Assistant  General 
Counsel.  Nasdaq,  to  Katherine  England.  Assistant 
Director,  Division  of  Market  Regulation. 
Commission,  dated  May  30.  2003  ("Amendment 
No.  I'.').  In  Amendment  No.  1,  Nasdaq  added  cross- 
references  to  proposed  new  IM-1 1890-2  to  the  text 
of  related  rules.  For  purposes  of  calculating  the  60- 
day  abrogation  period,  the  Commission  considers 
the  proposed  rule  change  to  have  been  filed  on  June 
2,  2003.  when  Amendment  No.  1  was  filed. 


refuse  to  take  any  action  that  is 
necessary  to  effectuate  a  final  decision 
of  a  Nasdaq  officer  or  the  MORC  under 
Rule  11890. 

IM-1 1890-2.  Review  by  Panels  of  the 
MORC 

For  purposes  of  Rule  1 1 890  and  other 
NASD  rules  that  permit  review  of 
Nasdaq  decisions  by  the  MORC,  a 
decision  of  the  MORC  may  be  rendered 
by  a  panel  of  three  or  more  members  of 
the  MORC,  provided  that  no  more  than 
50  percent  of  the  members  of  any  panel 
are  directly  engaged  in  market  making 
activity  or  employed  by  a  member  firm 
whose  revenues  from  market  making 
activity  exceed  ten  percent  of  its  total 
revenues. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  sections  A,  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  RaSis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  this  rule  filing  is  to 
codify  the  existing  practice  of  the 
Market  Operations  Review  Committee 
(the  "MORC")  with  respect  to 
convening  panels  of  its  members  to 
undertake  reviews  of  Nasdaq  decisions 
that  are  subject  to  review  by  the  MORC. 
The  MORC  is  a  standing  committee 
selected  by  the  Nasdaq  Board  of 
Directors.  Under  the  Plan  of  Allocation 
and  Delegation  of  Functions  by  NASD  to 
Subsidiaries  (the  "Delegation  Plan"), 
however,  no  more  than  50  percent  of  the 
MORC's  members  may  be  directly 
engaged  in  market  making  activity  or 
employed  by  a  member  firm  whose 
revenues  from  market  making  activity 
exceed  ten  percent  of  its  total  revenues. 
At,  this  time,  five  members  of  the  MORC 
are  market  maker  representatives  under 
the  standard  established  by  the 
Delegation  Plan,  while  the  remaining 
nine  members  of  the  MORC  are  not. 
Currently,  the  MORC's  primary  function 
is  to  review  Nasdaq's  decisions  to 
nullify  or  modify  clearly  erroneous 
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transactions  under  Rule  11890.  In 
addition,  the  MORC  reviews  Nasdaq 
decisions  (i)  to  deny  a  market  maker's 
request  for  an  excused  withdrawal  of 
quotations,  or  to  impose  conditions 
upon  its  reentry,  under  Rule  4619;  and 
(ii)  to  deny  a  market  maker's  request  for 
reinstatement  following  a  voluntary 
termination  of  its  registration  as  a 
market  maker  under  Rule  4620  or  a 
withdrawal  of  quotations  under  Rule 
4710(b)(5).'' 

According  to  Nasdaq,  the  MORC  has 
generally  rendered  decisions  by 
convening  panels  of  its  members, 
usually  consisting  of  three  members.^ 
All  panels  must  satisfy  the  same 
compositional  requirements  as  the 
MORC  itself  (i.e.,  no  more  than  50 

Eercent  of  the  members  of  a  panel  may 
B  directly  engaged  in  market  making 
activity  or  employed  by  a  member  firm 
whose  revenues  from  market  making 
activity  exceed  ten  percent  of  its  total 
revenues).  As  the  Commission  has 
noted,  an  expeditious  resolution  of 
disputes  relating  to  transactions  that  are 
alleged  to  be  clearly  erroneous  benefits 
market  participants  and  helps  to  ensure 
the  accuracy  of  transactional 
information  disseminated  to  investors.^ 
Consistent  with  this  view,  Nasdaq  and 
the  MORC  concluded  that  the  use  of 
panels  was  necessary  for  the  MORC  to 
provide  an  expeditious  resolution  of 
matters  presented  to  it.  It  is  not  practical 
to  require  all  members  of  the  MORC  to 
adjudicate  each  matter  presented  for  its 
review.  MORC  members  are  generally 
market  or  legal  professionals  who  must 
take  time  out  of  their  schedules  to 
participate  in  MORC  adjudications, 
which  may  occur  whenever  a  member 
requests  a  review  of  a  staff 
determination  by  the  MORC.  In  2002, 
there  were  51  appeal  hearings 
conducted  by  the  MORC;  hearings  are 
scheduled  as  soon  as  possible,  and 
almost  always  on  the  same  day  as  the 
decision  being  appealed.  It  would 
simply  not  be  possible  to  convene  a 
meeting  of  all  MORC  members  each 


<  Under  Rule  4612,  the  operation  of  which  is 
currently  suspended  [see  Securities  Exchange  Act 
Release  No.  46999  (December  13.  2002),  67  FR 
78534  (December  24.  2002)),  the  MORC  would  also 
have  authority  to  review  denial  of  a  request  for 
reconsideration  of  a  decision  to  withhold 
designation  as  a  primary  market  maker. 

'The  practice  of  using  panels  to  render  decisions 
was  noted  in  Securities  Exchange  Act  Release  No. 
32349  (May  21,  1993),  58  FR  30836,  n.4  (May  27, 
1993)  (SR-NASD-93-31). 

^Securities  Exchange  Act  Release  No.  39550 
(January  14.  1998),  63  FR  4333,  4336  (January  28. 
1998)  (SR-NASD-96-51).  Ukewise,  Nasdaq 
believes  that  speedy  resolution  of  market  maker's 
disputes  under  Rules  4619.  4620,  and  4710 
concerning  their  rights  and  obligations  with  respect 
to  posting  quotes  is  important  to  ensure  equitable 
treatment  of  market  makers. 


time  that  an  appeal  to  the  MORC  is 
made,  nor  would  it  be  fair  to  MORC 
members  to  require  them  to  participate 
in  each  adjudication.  Accordingly,  if  the 
practice  of  using  panels  were  not  used, 
it  is  likely  that  appeals  could  only  be 
heard  at  regularly  scheduled  intervals, 
rather  than  at  the  time  of  the  decision 
being  appealed.  Under  such  an 
arrangement,  timely  resolution  of 
disputed  transactions  would  be 
impossible,  and  Nasdaq  believes  that  it 
would  have  more  difficulty  in  finding 
qualified  persons  to  serve  as  members  of 
the  MORC. 

Nasdaq  has  concluded,  however,  that 
in  the  interest  of  clarity,  the  use  of 
MORC  panels  should  be  explicitly 
reflected  in  NASD  rules.  Accordingly, 
Nasdaq  is  submitting  this  filing  to 
codify  the  existing  policy  with  respect 
to  the  administration  of  Rule  11890  and 
all  other  rules  that  allow  review  of 
Nasdaq  decisions  by  the  MORC.  For 
purposes  of  such  rules,  a  decision  of  the 
MORC  may  be  rendered  by  a  panel  of 
three  or  more  members  of  the  MORC, 
provided  that  no  more  than  50  percent 
of  the  members  of  any  panel  are  directly 
engaged  in  market  making  activity  or 
employed  by  a  member  Hrm  whose 
revenues  from  market  making  activity 
exceed  ten  percent  of  its  total  revenues. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A  of  the  Act,^  in 
general,  and  with  section  15A{b)(6)  of 
the  Act,*  in  particular,  in  that  it 
promotes  just  and  equitable  principles 
of  trade  and  protects  investors  and  the 
public  interest.  The  proposed  rule 
change  will  promote  the  fair  and 
efficient  resolution  of  disputes 
involving  clearly  erroneous  transactions 
and  other  matters  that  are  subject  to 
review  by  the  MORC. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 


ni.  Date  of  E£fiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act,^  and  subparagraph  (f)(1)  of 
Rule  19b-4  thereimder  because  it  is 
designated  as  a  stated  policy,  practice  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule.*"  At 
any  time  within  60  days  of  the  filing  of 
the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.^' 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Seciu-ities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  b^ 
available  for  inspection  and  copying  at 
the  principal  office  of  Nasdaq.  All 
submissions  should  refer  to  File  No. 
NASI>-2003-80  and  should  be 
submitted  by  July  2,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated      , 
authority." 
J.  Lynn  Taylor, 
Assistant  Secretary. 

[FR  Doc.  03-14645  Filed  6-10-03:  8:45  am] 
BtLUNQ  CODE  M10-01-P 


M 5  U.S.C.  780-3. 
•  15  U.S.C.  78o-3(6). 


«15  U.S.C.  78s(b)(3)(A). 

'Ol7CFR240.19b-*(0(l). 

*'  See  supra  note  3.  For  purposes  of  calculating 
the  60-day  abrogation  period,  the  Commission 
considers  the  proposed  rule  change  to  have  l)een 
filed  on  June  2.  2003,  when  Amendment  No.  1  was 
filed. 

"  17  CFR  200.3O-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelMSe  No.  34-47984;  RIe  No.  SR-MYSE- 
2003-14] 

Self-Regulatory  Organizations;  Notice 
of  Hiing  of  Proposed  Rule  Change  by 
ttM  New  York  Stock  Exchange,  Inc.; 
Adding  Rules  60, 124(A),  130, 407A, 
411(b),  4401,  and  445(4)  to  the  "List  of 
Exchange  Rule  Violations  and  Fines 
Applicable  Ttiereto  Pursuant  to  Rule 
476A" 

June  4,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")>  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  May  5, 
2003,  the  New  York  Stock  Exchange, 
hic.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  conmients  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
'the  Proposed  Rule  Change 

The  proposed  rule  change  would 
revise  the  "List  of  Exchange  Rule 
Violations  and  Fines  Applicable  Thereto 
Pursuant  to  Rule  476A"  for  imposition 
of  fines  for  minor  violations  of  rules 
and/or  policies  ("List")  by  adding  to  the 
List  failure  to  comply  with  the 
provisions  of  NYSE  Rules  60, 124(A), 
130,  407A,  411(b),  4401,  and  445(4).  The 
Exchange  believes  it  is  appropriate  to 
make  the  failure  to  comply  with  the 
provisions  of  the  cited  rules  subject  to 
the  possible  imposition  of  a  fine  under 
NYSE  Rule  476A  procedures. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change,  and  discussed 
any  comments  it  received  oh  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

NYSE  Rule  476A  provides  that  the 
Exchange  may  impose  a  fine,  not  to 
exceed  $5,000,  on  any  member,  member 
organization,  allied  member,  approved 
person,  or  registered  or  non-registered 
employee  of  a  member  or  member 
organization  for  a  minor  violation  of 
certain  specified  Exchange  rules.  The 
purpose  of  the  NYSE  Rule  476A 
procedure  is  to  provide  a  meaningful 
sanction  for  a  nile  violation  when  the  ' 
initiation  of  a  disciplinary  proceeding 
imder  NYSE  Rule  476  would  be  more 
costly  and  time-consuming  than  would 
be  warranted  given  the  minor  nature  of 
.  the  violation,  or  when  the  violation  calls 
for  a  stronger  regulatory  response  than 
an  admonition  letter  would  convey. 
NYSE  believes  that  NYSE  Rule  4  76 A 
preserves  due  process  rights,  and  further 
states  that  it  identifies  those  rule 
violations  which  may  be  the  subject  of 
summary  fines,  and  includes  a  schedule 
of  fines.  In  SR-NYSE-84-27,3  which 
initially  set  forth  the  provisions  and 
procedures  of  NYSE  Rule  476A,  the 
Exchange  indicated  it  would  amend  the 
list  of  rules  fi-om  time  to  time,  as  it. 
considered  appropriate,  in  order  to 
phase-in  the  implementation  of  NYSE 
Rule  476A  as  experience  with  it  was 
gained. 

The  Exchange  is  seeking  approval  to 
add  failure  to  comply  with  the 
provisions  of  NYSE  Rules  60,  124(A), 
130,  407A,  411(b),  4401,  and  445(4)  to 
the  List  subject  to  imposition  of  fines 
under  NYSE  Rule  476A  procedures. 

NYSE  Rule  60  pertains  to  the 
dissemination  of  quotations  for  reported 
secmities. 

NYSE  Rule  124  relates  to  prohibited 
odd-lots,  the  unbundling  of  round-lot 
orders,  failure  to  aggregate  odd-lot 
orders  into  round-lot  orders,  the  entry  of 
both  buy  and  sell  odd-lot  limit  orders 
for  the  purpose  of  capturing  the  spread 
in  the  stock,  and  order  entry  practices 
intended  to  circiunvent  the  round-lot 
market. 

NYSE  Rule  130  pertains  to  the 
submission  of  trade  data  required  for 
overnight  comparison  of  transactions 
effected  on  the  Exchange. 

NYSE  Rule  40  7 A  requires  members  to 
report  and  update  irtformation  to  the 
Exchange  regarding  certain  accoimts  in 
which  they  have  an  interest. 

NYSE  Rule  411(b)  requires  persons 
entering  multiple  odd-lot  orders  in  the 


'J5  U.S.C.  78s{b)(l). 
»17CFR240.19b-4. 


^3  See  Securities  Exchange  Act  Release  No.  21688 
(January  25,  1985),  50  FR  5025  (February  5.  1985) 
(SR-NYSE-84-27). 


same  stock,  which  aggregate  to  100 
shares  or  more,  to  aggregate  the  orders 
into  round-lots,  where  possible,  for 
execution  in  the  round-lot  auction 
market. 

NYSE  Rule  4401  requires  the 
maintenance  of  certain  compensation 
records  by  members  and  member 
organizations. 

NYSE  Rule  445(4)  requires  the 
designation  and  identification  to  the 
Exchange  of  a  person  or  persons 
responsible  for  implementing  and 
monitoring  the  day-to-day  operations 
and  internal  controls  of  Anti-Money 
Laundering  Programs. 

The  NYSE  states  that  the  purpose  of 
the  proposed  change  to  the  list  is  to 
facilitate  the  Exchange's  ability  to 
induce  compliance  with  all  aspects  of 
the  cited  rules.  The  Exchange  believes 
failiu-e  to  comply  with  the  requirements 
of  the  cited  rules  should  be  addressed 
with  an  appropriate  sanction  and  seeks 
Conmiission  approval  to  add  violations 
of  these  requirements  to  the  List  so  as 
to  have  a  broad  range  of  regulatory 
responses  available.  The  Exchange 
believes  that  this  would  more  effectively 
encourage  compliance  by  enabling  a 
prompt,  meaningful  and  heightened 
regulatory  response  (e.g.,  the  issuance  of 
a  fine  rather  than  an  admonition  letter) 
to  a  minor  violation  of  NYSE  Rules  60, 
124(A),  130.  407A.  411(b),  4401,  and 
445(4). 

The  Exchange  wishes  to  emphasize 
the  importance  it  places  upon 
compliance  with  the  NYSE  Rules.  While 
the  Exchange,  upon  investigation,  may 
determine  that  a  violation  of  any  of 
these  rules  is  a  minor  violation  of  the 
type  which  is  properly  addressed  by  the 
procedures  adopted  under  NYSE  Rule 
476A,  in  those  instances  where 
investigation  reveals  a  more  serious 
violation  of  the  NYSE  Rules,  the 
Exchange  will  provide  an  appropriate 
regulatory  response.  This  includes  the 
full  disciplinary  procedures  available 
under  NYSE  Rule  476. 

2.  Statutory  Basis 

The  NYSE  believes  that  the  proposed 
rule  change  is  consistent  vdth  the 
requirements  of  Section  6(b)(6)*  of  the 
Act,  which  provides  that  members  and 
persons  associated  with  its  members 
shall  be  appropriately  disciplined  for 
violation  of  the  provisions  of  this  title, 
the  rules  or  regulations  thereimder,  or 
the  rules  of  the  exchange,  by  expulsion, 
suspension,  limitation  of  activities, 
functions,  and  operations,  fine,  censure, 
being  suspended  or  barred  from  being 


M5  U.S.C.  78f[b)(6). 
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associated  with  a  member,  or  any  other 
fitting  sanction. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  beheve  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  hirtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
.  Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 

(    provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  file  number 

.     SR-NYSE-2003-14  and  should  be 
submitted  by  July  2,  2003. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 
J.  Lynn  Taylor, 
Assistant  Secretary. 

IFR  Doc.  03-14712  Filed  6-l(V-03;  8:45  am] 
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Iune4.  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  April  28, 
2003,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
items  1,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  seeks  to 
amend  the  fine  schedule  for  individuals 
and  member  organizations  who  commit 
minor  rule  violations  under  NYSE  Rule 
476A. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change,  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements.  '  . 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  NYSE  Rule  476A  is  to 
provide  an  efficient  and  effective  way 
by  which  the  Exchange  may  encourage 
full  compliance  with  NYSE  rules  by  its 
members,  member  organizations,  allied 
members,  approved  persons  and 
registered  and  non-registered  employees 
of  member  organizations.  The  rule 
permits  the  Exchange  to  impose  a  fine 
(not  to  exceed  $5,000),  in  lieu  of 
commencing  a  disciplinary  proceeding 
before  a  Hearing  Panel,  for  a  rule 
violation  which  the  NYSE  determines  to 
be  minor  in  nature,  but  which  the  NYSE 
nevertheless  believes  requires  the 
imposition  of  a  meaningful  sanction. 
Fines  imposed  pursuant  to  NYSE  Rule 
476A  are  not  required  to  be  refiected  on 
a  member  or  member  organization's 
Form  BD. 

The  person  against  whom  the  fine  is 
sought  to  be  imposed  under  NYSE  Rule 
476A  is  served  with  a  written  statement 
indicating  the  specific  rule  that  has  been 
violated,  the  act  or  omission 
constituting  the  violation,  and  the  fine. 
The  written  statement  also  indicates  the 
date  by  which  the  fine  must  be  paid,  or  " 
the  person  must  submit  a  written 
response  contesting  the  Exchange's 
determination  to  impose  the  fine.  If  the 
person  against  whom  a  fine  is  sought  to 
be  imposed  under  NYSE  Rule  4  76 A 
chooses  to  contest  the  fine  and  submits 
a  written  answer  within  the  time 
allowed,  the  matter  becomes  a 
"disciplinary  proceeding"  subject  to 
NYSE  Rule  476,  including  review  by  an 
Exchange  Hearing  Panel,  with  the  usual 
right  of  appeal  to  the  Board  of  Directors. 
The  NYSE  believes  that  the  freedom  of 
the  person  charged  to  contest  the  fine 
and  seek  a  full  hearing  on  the  charges 
in  accordance  with  established 
procedures  provides  that  person  with 
his  full  "due  process"  rights  and 
prevents  misuse  of  NYSE  Rule  4  76 A. 

Currently,  the  fine  schedule  is  as 
follows: 


Fine  amount 

Individual 

Meml)er 
organization 

First  Time  Fined  .... 
Second  Time 
Fined"  

$500 
1.000 

2.500 

$1,000 
2,500 

Subsequent 
Fines"  

5,000 

'17CFR200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
*17CFR240.19t)-4. 


"Wittiin  a  "rolling"  12-month  period. 

The  purpose  of  the  fine  procedure  is 
to  deter  violations  of  Exchange  rules 
through  the  imposition  of  a  meaningful 
sanction.  The  current  fine  schedule  was 
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originally  adopted  inn 985, ^  and  has  not 
been  revised  since  it  was  first 
introduced.  The  Exchange  believes  that 
it  is  appropriate  at  this  time  to  increase 
the  amoimts  of  certain  of  the  fines  that 
may  be  imposed  pursuant  to  NYSE  Rule 
4  76 A  to  ensure  that  the  fine  program  for 
minor  rule  violations  continues  to  be  a 
meaningful  deterrent  to  violative 
behavior. 

The  NYSE  is  proposing  to  amend 
NYSE  Rule  4  76 A  to  establish  only  two 
levels  of  fines  for  member  organizations 
by  raising  the  first  time  fine  for  member 
organizations  to  $2,500,  and  all 
subsequent  fines  to  $5,000.  For 
individuals,  the  first  fine  would  be 
$1,000,  the  second  fine  would  be 
$2,500,  and  subsequent  fines  would  be 
$5,000. 

The  proposed  schedule  is  as  follows: 


Fine  amount 

Individual 

First  Time  Fined  

$1000 

Second  Time  Fined" 

2500 

Subsequent  Fines  "  

5000 

Fine  amount 

Member 
organization 

First  Time  Fined  

2,500 

Subsequent  Fines  "  

5000 

"Within  a  "rolling"  12-month  period 

The  NYSE  notes  that  the  procedures 
authorized  by  NYSE  Rule  4  76 A  are  not 
mandatory.  Under  the  rule,  the 
Exchange  may,  in  any  case  where  it 
does  not  consider  the  rule  violation  to 
be  minor,  proceed  to  bring  charges  and 
commence  a  formal  disciplinary 
proceeding  under  NYSE  Rule  476. 

2.  Statutory  Basis 

The  NYSE  believes  that  the  basis 
under  the  Act  for  this  proposed  rule 
change  is  the  requirement  under  Section 
6(b)(5)'»  that  an  Exchange  have  rules  that 
are  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  NYSE  further 
believes  that  the  proposed  rule  will  also 
advance  the  objectives  of  Section 
6(b)(6)5  of  the  Act  in  that  it  will  permit 
Exchange  members  and  persons 
associated  with  members  to  be 
"appropriately  disciplined"  for 
violation  of  Exchange  rules.  In  addition, 
the  Exchange  believes  that  it  also 


'  See  Securities  Exchange  Act  Release  No.  22415 
(Sept.  17.  1985),  50  PR  38600  (Sept.  23.  1985)  (SR- 
NYSE-^4-27). 

*  15  U.S.C.  78f(b)(5). 

5  15U.S.C.  78f(b)(6).  ■• 


supports  Section  6(b)(7)6  of  the  Act  in 
that  it  provides  a  fair  procedure  for  the 
disciplining  of  members  and  persons 
associated  with  members.  Finally,  the 
Exchange  believes  that  it  also  advances 
the  objectives  of  Section  6(b)(l)^  of  the 
Act  in  that  it  allows  the  Exchange  to 
enforce  compliance  with  its  rules  by  its 
members  and  persons  associated  with 
members. 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the    ' 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Excha^ige  consents, 
the  Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
cimendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 


provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  file  number 
SR-NYSE-2003-13  and  should  be 
submitted  by  July  2,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
J.  Lynn  Taylor, 
Assistant  Secretary. 
|FR  Doc.  03-14713  Filed  6-10-03;  8:45  am) 
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June  5,  2003. 

Pursuant  to  Section  1 9(bK  1 )  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  ^  thereimder, 
notice  is  hereby  given  that  on  May  27, 
2003,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"^the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  ft-om  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend  the 
implementation  date  for  the  six-month 
pilot  program  that  would  permit  a  Floor 
broker  to  use  an  Exchange  authorized 
and  provided  portable  telephone  on  the 
Exchange  Floor  to  begin  no  later  than 
June  23,  2003,  instead  of  on  or  about 
May  1,  2003,  as  originally  adopted  with 
the  approval  of  SR-NYSE-2002-11.^ 


6  15  U.S.C.  78f[b)(7). 
'  15  U.S.C.  78f(b)(l). 


»17CFR200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

'  See  Securities  Exchange  Act  Release  No.  47671 
(April  11.  2003).  68  FR  19048  (April  17.  2003). 
("Original  Order"'). 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  the  Original  Order,  the  Commission 
approved  the  Exchange's  amendment  to 
NYSE  Rule  36  to  permit  a  Floor  broker 
to  use  an  Exchange  authorized  and 
provided  portable  telephone  on  the 
Floor  to  be  implemented  as  a  six-month 
pilot  beginning  on  or  about  May  1,  2003. 
The  Exchange  also  committed  in  the 
Original  Order  to  complete  a  study  of 
communications  on  the  Exchange  Floor 
within  three  months  of  implementation 
of  the  portable  telephone  pilot  program, 
which  would  have  been  on  or  about 
August  1,  2003.''  In  addition,  the 
Exchange  committed  to  notify  the 
Commission's  Office  of  Compliance, 
Inspections  &  Examinations  ("OCIE"), 
the  Division  of  Market  Regulation 
("Division"),  and  the  Exchange's 
membership  within  one  week  prior  to 
the  actual  implementation  date. 

The  Exchanges  states  that  the 
implementation  date  in  the  Original 
Order  (on  or  about  May  1,  2003)  was 
delayed  pending  the  finalization  of 
several  contract  issues  with  the  provider 
of  portable  phone  service.  The  Exchange 
now  proposes  to  implement  the  six- 
month  pilot  program  no  later  than  June 
23,  2003,  with  a  commitment  to 
complete  the  above-mentioned  study  no 
later  than  September  23,  2003.  hi 
addition,  the  Exchange  reiterates  its 
commitment  to  notify  the  Commission's 
OCIE.  the  Division,  and  the  Exchange's 
memt>ership  one  week  prior  to  the 
actual  implementation  date. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b]  of  the  Act  ^  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 


of  the  Act  ^  in  particular,  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  proposed  rule  change,  as 
amended,  (1)  does  not  significantly 
affect  the  protection  of  investors  or  the 
public  interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  from  the  date  of  filing,  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest,  and  the  Exchange  provided  the 
Commission  with  written  notice  of  its 
intent  to  file  the  proposed  rule  change 
at  least  five  days  prior  to  the  filing  date, 
the  proposed  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act,'  and  subparagraph  (f)(6)  of 
Rule  19b-4  thereunder."  At  any  time 
within  60  days  of  the  filing  of  jhe 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessar\'  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

The  Exchange  requests  that  the 
Commission  waive  the  30-day  delayed 
operative  date  of  Rule  19b-4(f)(6)(iii).9 
The  Exchange  believes  that  waiver  of 
this  period  will  allow  the  Exchange  to 
immediately  implement  the  use  of 
Exchange  authorized  and  provided 
portable  telephones  on  the  Floor. 

The  Commission  believes  that  it  is 
consistent  with  the  protection  of 


investors  and  the  public  interest  to 
waive  the  30-day  operative  delay  and 
make  this  proposed  rule  change 
immediately  effective."*  The 
Commission  believes  that  the  waiver  of 
the  30-day  operative  delay  will  allow 
the  NYSE  to  immediately  notify  the 
public  of  the  general  timeframe  to 
implement  its  proposal  to  allow 
Exchange  provided  and  authorized 
portable  telephones  on  the  Floor, 
consistent  with  the  protection  of 
investors  and  the  public  interest.'' 

The  Commission  also  reiterates  its 
expectation  from  the  Original  Order  that 
the  NYSE  complete,  within  three 
months  of  implementation  of  the 
portable  telephones,  a  study  of 
communications  on  the  Exchange  Floor, 
pursuant  to  a  recommendation  of  an 
Independent  Consultant  retained  by  the 
Exchange, '2  and  to  provide  notice  to 
NYSE  members,  the  Division,  and  OCIE 
one  week  prior  to  the  pilot  program's 
implementation.  In  addition  to  the 
study,  the  Commission,  as  noted  in  the 
Original  Order,  requests  that  the 
Exchange  report  any  problems, 
siu^eillance  or  enforcement  matters 
associated  with  the  Floor  brokers'  use  of 
an  Exchange  authorized  and  provided 
portable  telephone  on  the  Floor.  If  the 
NYSE  decides  to  request  permanent 
approval  or  an  extension  of  the  pilot,  we 
would  expect,  in  addition  to  the  report 
due  in  three  months,  that  the  NYSE 
submit  information  documenting  the 
usage  of  the  phones,  any  problems  that 
have  occurred,  and  any  advantages  or 
disadvantages  that  have  resulted. '^ 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to"' 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 


■*  See  infra  note  12. 
» 15  U.S.C.  78f[b). 


»15U.S.C.  78fn))(5). 
'  15  U.S.C.  78s(bK3)(A). 
•17CFR240.19l>-4(0(6). 
<•  17  CFR  240.19b-4(0(6)(iii). 


'"  For  purposes  of  only  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
cfliciencv.  competition  and  capital  formation.  15 
U.S.C.  78c(f). 

"  As  previously  stated  in  the  Original  Order,  the 
Commission  notes  that  should  the  NYSE  be  unable 
to  implement  the  filing  by  June  23.  2003,  it  would 
have  to  submit  a  rule  proposal  under  Section  19(b) 
of  the  Act  to  change  the  date. 

"  See  In  the  Matter  of  New  York  Stock  Exchange, 
70  S.E.C.  Docket  106.  Release  No.  41574. 1999  WL 
430863  (June  29. 1999). 

"This  information  along  with  any  proposal  to 
extend,  or  permanently  approve,  the  pilot  should  be 
submitted  at  least  two  to  three  monthis  prior  to  the 
expiration  of  the  six-month  pilot. 
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statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-2003-19  and  should  be 
submitted  by  July  2,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 
J.  Lynn  Taylor, 
Assistant  Secretary. 
(FR  Doc.  03-14714  Filed  6-10-03;  8:45  am] 

BILUNG  CODE  MIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47977;  File  No.  SR-Phlx- 
2003-37] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
to  Delete  the  Prohibition  Against  the 
Delivery  of  Electronically  Generated 
Orders  Via  AUTOM 

June  4,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"},'  and  Rule  19b-4  ^  thereunder, 
notice  is  hereby  given  that  on  May  19, 
2003,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phbc"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  HI,  below,  which  Items 
have  been  prepared  by  the  Phlx.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  delete  Phlx 
Rule  1080(i),  which  prohibits  the 
delivery  of  electronically  generated 
orders  delivered  via  AUTOM.  ^  The  text 


of  the  proposed  rule  change  is  available 
at  the  Office  of  the  Secretary,  Phlx  and 
at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phbc  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phbc  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  suc:h  statements. - 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  enable  the  Exchange  to 
compete  for  order  flow  by  allowing 
electronically  generated  orders  to  be 
delivered  via  AUTOM. 

In  September  2000,  the  Exchange 
adopted  Phlx  Rule  1080(i),  which 
restricts  the  entry  of  certain  options 
orders  that  are  created  and 
ccmimunicated  electronically,  without 
manual  input,  into  AUTOM.*  At  the 
time,  the  Exchange  represented  that 
allowing  electronically  generated  and 
communicated  customer  orders  to  be 
routed  directly  to  AUTOM  and  AUTQ- 
X  would  give  customers  with  such 
electronic  systems  a  signific:ant 
advantage  over  Exchange  specialists  and 
Registered  Options  Traders  ("ROTs"), 
who  are  responsible  for  the  maintenance 
of  fair  and  orderly  markets  on  the 
Exchange,  and  who  provide  liquidity  on 
the  Exchange. 

Since  the  time  the  Exchange  adopted 
Phlx  Rule  1080(i),  the  Exchange  has 
modified  its  AUTOM  and  AUTO-X 
system  in  several  significant  respects. 
For  example,  in  September  and  October 
2002,  the  Exchange  incorporated  a  new 
software  program  into  its  Auto-Quote  * 


'  *  1 7  CFR  200. 30-3(a)(  1 2). 

'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4.- 

'  AUTOM  is  the  Exchange's  electronic  option 
order  delivery,  routing,  execution  and  reporting 
system,  which  provides  for  the  automatic  entry  and 
routing  of  equity  option  and  index  option  orders  to 


the  Exchange  trading  floor.  Orders  delivered 
through  AUTOM  may  be  executed  manually,  or 
certain  orders  are  eligible  for  AUTOM's  automatic 
execution  feature,  AUTO-X.  Equity  option  and 
index  option  specialists  are  required  by  the 
Exchange  to  participate  in  AUTOM  and  its  features 
and  enhancements.  Option  orders  entered  by 
Exchange  members  into  AUTOM  are  routed  to  the 
^appropriate  specialist  unit  on  the  Exchange  trading- 
floor. 

*  See  Securities  Exchange  Act  Release  No.  43376 
(September  28.  2000),  65  FR  59488  (October  5, 
2000)  (SR-Phlx-OO-79). 

^  Auto-Quote  is  the  Exchange's  electronic  options 
pricing  system,  which  enables  specialists  to 


system  that  enables  the  Exchange  to 
disseminate  a  firm  quotation  size  of  at 
least  the  sum  of  limit  orders  at  the 
Exchange's  disseminated  price.**  The 
Exchange  has  also  expanded  the  eligible 
order  types  ^  and  delivery  sizes  *  eligible 
for  AUTOM  delivery  and  automatic 
execution  via  AUTO-X. 

Based  on  the  signific:ant  changes  to 
the  Exchange's  AUTOM  System  since 
the  time  the  Exchange  adopted  Phbc 
Rule  1080(i),  the  Exchange  believes  that 
it  has  developed  systems  that  have 
narrowed  the  gap  with  respect  to  any 
actual  or  perceived  advantage  an  off- 
floor  customer  or  broker-dealer  (X)uld 
have  over  a  specialist  or  ROT  in  sending 
electronic:ally  generated  orders  to  the 
Exchange  via  AUTOM.  The  Exchange 
represents  that  it  will  continue  to 
surveil  for,  and  enforce,  compliance 
with  other  rules  that  help  specialists 
and  ROTs  in  managing  their  risk  while 
making  markets  on  the  Exchange.^ 


automatically  monitor  and  instantly  update 
quotations.  Specialists  may  submit  their  own 
quotations  by  establishing  a  specialized  connection 
by-passing  the  Exchange's  Auto-Quote  system, 
which  is  known  as  a  Specialized  Quote  Feed 
("SQF"). 

»  See  Securities  Exchange  Act  Release  No.  46325 
(August  8,  2002).  67  FR  53376  (August  15.  2002). 
(SR-Phlx-2002-15). 

^  In  October  2002.  the  Commission  permanently 
approved  an  Exchange  pilot  that  allowed  orders  for 
the  account(s)  of  broker-dealers  to  be  delivereU  via 
AUTOM.  and  to  be  eligible  for  automatic  execution 
via  AUTO-X.  See  Securities  Exchange  Act  Release 
No.  46660  (October  15.  2002).  67  FR  64951  (October 
22,  2002)  (SR-Phlx-2002-50).  The  Exchange  then 
adopted  rules  providing  for  automatic  executions 
for  eligible  orders  at  the  Exchange's  disseminated 
size,  subject  to  a  minimum  and  maximum  eligible 
size  range  to  be  determined  by  the  specialist,  on  an 
issue-bv-issue  basis.  See  Securities  Exchange  Act 
Release  No.  46886  (November  22.  2002).  67  FR 
72015  (December  3,  2002)  (SR-Phlx-2002-39). 
Most  recently,  the  Exchange  adopted  rules 
providing  an  equal  firm  quotation  size  and  equal 
AUTO-X  guaranteed  size  for  both  customer  and 
broker-dealer  orders.  See  Securities  Exchange  Act 
Release  No.  47646  (April  8.  2003),  68  FR  17976 
(April  14.  2003)  (SR-PhIx-2003-18). 

"In  March  2003.  the  Exchange  adopted  rules  to 
increase  the  eligible  ALPTOM  order  delivery  size  for 
off-floor  broker  dealer  orders  from  200  contracts  to 
l.tXK)  contracts  for  all  options.  At  the  same  time,  the 
Exchange  determined  to  allow  the  deliver)' 
Immediate  or  Cancel  orders  via  j\UTOM.  See 
Securities  Exchange  Act  Release  No.  47543  (March 
20,  2003),  68  FR  14737  (March  26.  2003)  (SR-Phlx- 
2003-11). 

'For  example,  the  Exchange  will  continue  to 
surveil  for.-and  enforce,  compliance  with  Phlx  Rule 
1080(c)(ii).  which  sets  forth  the  obligations  of  an 
Exchange  Order  Entr\'  Firm,  defined  as  a  meml^r 
organization  of  the  Exchange  that  is  able  to  route 
orders  to  AUTOM.  and  a  User,  defined  as  any 
person  or  firm  that  obtains  access  to  AUTO-X 
through  an  Order  Entry  Firm.  Specifically,  the  rule 
requires  Order  Entry  Firms  to  comply  with  all 
applicable  Exchange  options  trading  rules  and 
procedures;  provide  written  notice  to  all  Users 
regarding  the  proper  use  of  AUTO-X:  a.nd  neither 
enter  nor  permit  the  entry  of  multiple  orders  in  call 
options  and/or  put  options  in  the  same  option  is^ue 
within  any  15-second  jieriod  for  an  account  or 
accounts  of  the  same  beneficial  owner. 
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Accordingly,  the  Exchange  is 
proposing  to  delete  the  prohibition 
against  the  delivery  of  electronically 
generated  orders  via  AUTOM  in  order  to 
attract  additional  order  flow.  The 
Exchange  expects  to  monitor  the  effects 
of  the  deletion  of  this  prohibition  in 
order  to  readily  ascertain  its  effects  on 
the  risk  management  activities  of  on- 
floor  members  and  member 
organizations.  In  the  event  that  the 
Exchange  determines  that  such  effects 
are  detrimental  to  the  risk  management 
activities  of  on-floor  members  and 
member  organizations,  the  Exchange 
expects  to  take  appropriate  action, 
including  the  filing  of  appropriate  rules 
and/or  systems  changes,  in  order  to 
address  such  a  situation. 

The  Exchange  believes  that  allowing 
the  delivery  of  electronically  generated 
orders  in  an  increasingly  competitive 
marketplace,  given  the  Exchange's 
technological  advances  since  the  time 
Phlx  Rule  1080(i)  was  adopted,  and 
continued  surveillance  and  enforcement 
of  compliance  with  rules  concerning 
AUTOM  Order  Entry  Firms  and  Users, 
should  enable  the  Exchange  to  compete 
for  an  additional  type  of  order  flow. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proppsal  is  consistent  with  section  6(b) 
of  the  Act '"  in  general,  and  fiulhers  the 
objectives  of  section  6(b)(5)  of  the  Act ' ' 
in  particular,  in  that  it  is  designed  to 
facilitate  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  as  well  as 
to  protect  investors  and  the  public 
interest  by  enhancing  efficiency  by 
allowing  the  delivery  via  AUTOM  of 
electronically  generated  orders. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Efliectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 


as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2003-37  and  should  be 
submitted  by  July  2,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 

|.  Lynn  Taylor, 

Assistant  Secretary. 

(FR  Doc.  0.3-14644  Filed  6-10-03;  8:45  am] 

mUJNO  COOC  M10-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

Qualification  of  Drivers;  Exemption 
Applications;  Vision 

agency:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA).  DOT. 
ACTION:  Notice  of  denials. 

SUMMARY:  The  FMCSA  announces  that 
41  individuals  were  denied  exemptions 
from  the  Federal  vision  standards 


>"15  U.S.C.  78flb). 
"15  U.S.C.  78fn))(5). 


'»  17  CFR  200.30-3(a)(12). 


applicable  to  interstate  truck  drivers  and 
the  reasons  for  the  denials.  The  FMCSA 
has  statutory  authority  to  exempt 
individuals  from  vision  standards  if  the 
exemptions  granted  will  not 
compromise  safety.  The  agency  has 
concluded  that  granting  these 
exemptions  does  not  provide  a  level  of 
safety  that  will  equal  or  exceed  the  level 
of  safety  maintained  without  the 
exemptions  for  these  commercial 
drivers. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Zywokarte,  Office  of  Bus  and 
Truck  Standards  and  Operations,  (MC- 
PSD),  202-366-2987,  Department  of 
Transportation,  FMCSA,  400  Seventh 
Street,  SW.,  Washington,  DC  20590- 
0001.  Office  hours  are  from  7:45  a.m.  to 
4:15  p.m..  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  31315  and  31136(e), 
FMCSA  may  grant  an  exemption  from 
the  Federal  vision  standard  for  a 
renewable  2-year  period  if  it  finds  such 
an  exemption  would  likely  achieve  a 
level  of  safety  that  is  equivalent  to,  or 
greater  than,  the  level  that  would  be 
achieved  absent  such  an  exemption.  (49 
CFR391.41(b)(10)) 

Accordingly.  FMCSA  evaluated  41 
individual  exemption  requests  on  their 
merits  and  made  a  determination  that 
these  applicants  do  not  satisfy  the 
criteria  established  to  demonstrate  that 
granting  an  exemption  is  likely  to 
achieve  an  equal  or  greater  level  of 
safety  that  exists  without  the  exemption. 
Each  applicant  has,  prior  to  this  notice, 
received  a  letter  of  final  disposition  on 
his/her  individual  exemption  request. 
Those  decision  letters  fully  outlined  the 
basis  for  the  denial  and  constitute  final 
agency  action.  The  list  published  today 
summarizes  the  agency's  recent  denials 
as  required  under  49  U.S.C.  31315(b)(4) 
by  periodically  publishing  names  and 
reason  for  denials. 

The  following  25  applicants  lacked 
sufficient  recent  driving  experience  over 
three  years:  Becotte,  Richard;  Bodiford, 
Jr.,  Cecil;  Cavendar,  David;  Clegg,  Jr., 
Henry;  Davidson,  Donald;  Day,  Larry;        ^ 
Floyd,  Jack;  Harper,  Norman;  Herrboldt, 
Nathan;  Johnson,  Robert;  Jones,  Joe; 
Longcrier,  Michael;  McCandless,  Jr., 
William;  Petersen,  Christian;  Petty, 
Clarence;  Phipps,  Gary;  Reed,  Donna; 
Rosborough,  Franklin;  Russell,  Michael; 
Shanks,  Jr.,  Willis;  Shaw  III,  Sam; 
Sheibley,  Thomas;  Wehner,  Peter; 
Winters,  Johnny;  Young,  Ronald. 

Three  applicants,  Mr.  Randall  Benson, 
Ms.  Darrlyn  Price,  and  Mr.  Steven 
Risley,  do  not  have  experience  operating 
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a  commercial  motor  vehicle  (CMV)  and 
therefore  presented  no  evidence  from 
which  FMCSA  can  conclude  that 
granting  the  exemption  is  likely  to 
achieve  a  level  of  safety  equal  to  that 
existing  without  the  exemption. 

The  following  6  applicants  do  not 
have  3  years  of  experience  driving  a 
CMV  on  public  highways  with  the 
vision  deficiency:  Dean,  Joseph; 
DiPasqua  III,  Louis;  Kirkland,  Willie; 
Osborne,  Hudson;  Pittman,  Larry; 
Storm,  Stacey. 

Four  applicants  do  not  have  3  years 
recent  experience  driving  a  CMV  with 
the  vision  deficiency:  Gerdes,  Donald; 
Webb,  William;  Moates,  Tommy; 
Thompson,  Ronald. 

One  applicant,  Mr.  Robert  Aurandt, 
had  more  than  two  CMV  moving 
violations  during  a  3-year  period  or 
while  the  application  was  pending. 
Each  applicant  is  only  allowed  two 
moving  citations. 

One  applicant,  Mr.  William  Whitson, 
license  was  suspended  during  the  3-year 
period  because  of  a  moving  violation. 
Applicants  do  not  qualify  for  an 
exemption  with  a  suspension  during  the 
3-year  period. 

One  applicant,  Mr.  Kenneth  Walker, 
had  two  serious  CMV  violations  within 
the  3-year  period.  Each  applicant  is 
allowed  a  total  of  two  moving  citations, 
of  which  only  one  can  be  serious. 

Issued  on:  Jime  6,  2003. 
Pamela  M.  Pelcovits, 

Acting  Associate  Administrator  for  Policy  and 
Program  Development. 

(FR  Doc.  03-14696  Filed  6-10-03;  8:45  am] 
BILUNG  CODE  4910-EX-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  No.  RSPA-oa-1S122;  Notice  1] 

Pipeline  Safety:  Petition  for  Waiver; 
Duke  Energy  Gas  Transmission 
Company 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice;  petition  for  waiver  for 
extension  of  time. 

summary:  Duke  Energy  Gas 
Transmission  Company  (DEGT) 
petitioned  the  Research  and  Special 
Programs  Administration's  (RSPA) 
Office  of  Pipeline  Safety  (OP^)  for  a  12- 
month  extension  of  time  to  comply  with 
the  provisions  of  49  CFR  192.611(d), 
which  require  pipeline  operators  to 
confirm  or  revise  the  maximum 
allowable  operating  pressure  within  18 
months  after  a  class  location  change. 


DATES:  Persons  interested  in  submitting 
written  comments  on  the  waiver 
proposed  in  this  notice  must  do  so  by 
July  11,  2003.  Late-filed  comments  will 
be  considered  so  far  as  practicable. 
ADDRESSES:  You  may  submit  written 
comments  by  mailing  or  delivering  an 
original  and  two  copies  to  the  Dockets 
Facility,  U.S.  Department  of 
Transportation,  Room  PL-401,  400 
Seventh  Stre«,  SW.,  Washington,  DC 
20590-0001.  The  Dockets  Facility  is 
open  from  10  a.m.  to  5  p.m.,  Monday 
through  Friday,  except  on  Federal 
holidays  when  the  facility  is  closed. 
Alternatively,  you  may  submit  written 
comments  to  the  docket  electronically  at 
the  following  Web  address: 
http://dms.dot.gov. 

All  vvritten  comments  shoidd  identify 
the  docket  and  notice  numbers  stated  in 
the  heading  of  this  notice.  Anyone  who 
wants  confirmation  of  mailed  comments 
must  include  a  self-addressed  stamped 
postcard.  To  file  written  comments 
electronically,  after  logging  on  to  http:/ 
/dms.dot.gov,  click  on  "Comment/ 
Submissions."  You  can  also  read 
comments  and  other  material  in  the 
docket  at  http://dms.dot.gov.  General 
information  about  our  pipeline  safety 
program  is  available  at  http:// 
ops.dot.gov. 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  imion,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Reynolds  by  phone  at  202-366- 
2786,  by  fax  at  202-366-4566,  by  mail 
at  DOT,  RSPA,  OPS,  400  Seventh  Street, 
SW.,  Washington,  DC,  20590,  or  by  e- 
mail  at  james.reynolds@rspa.dot.gov. 
SUPPLEMENTARY  INFORMATION:  DEGT 
petitioned  RSP A/OPS  for  a  waiver  bom 
comphance  vdth  49  CFR  192.611(d)  for 
selected  gas  transmission  pipeline 
segments  in  Pennsylvania.  DEGT  is 
asking  for  an  additional  12  months 
beyond  the  18  months  allowed  by 
§  192.611(d)  to  present,  discuss,  and 
Have  RSP  A/OPS  review  alternative 
actions  to  maintain  an  equal  or  higher 
level  of  safety. 

Section  192.611(d)  requires  an 
operator  to  complete  a  class  location 
change  study  whenever  it  believes  an 
increase  in  population  density,  may  have 
caused  a  change  in  class  location  as 
defined  in  §  192.5.  The  operator  must 


complete  a  study  and  confirm  or  revise 
its  maximum  authorized  operating 
pressure  within  18  months  of  the  class 
location  change.  The  operator  is 
required  to  either  reduce  pressure  or 
replace  the  pipe  with  thicker-walled 
pipe  to  lower  pipe  wail  stress  to 
acceptable  percentages  of  specified 
minimum  yield  strength. 

DEGT's  waiver  request  for  an 
extension  of  time  is  specific  to  four 
pipeline  segments  on  Line  12  and  Line 
19,  which  are  part  of  its  Texas  Eastern 
Pipeline  System  in  the  state  of 
Pennsylvania.  These  segments  are 
located  in  the  towns  of  Entriken, 
Perulack,  Bemville,  and  Bechtelsville. 
The  pipelines  are  24-inch  and  30-inch 
in  diameter  and  the  class  locations  have 
changed  from  Class  1  to  Class  2. 

When  these  pipelines  were  built 
between  1954  through  1963,  they  were 
hydrotested  to  at  least  100%  of  the 
pipe's  specified  minimum  yield  strength 
(SMYS)  with  the  exception  of  10  feet  of 
pipe  on  the  Bechtelsville  discharge  line, 
which  was  tested  to  90%  SMYS. 

DEGT  has  internally  inspected  each  of 
these  pipelines.  DECT  first  inspected 
the  pipelines  in  1986  using  Tuboscopje's 
conventional  magnetic  flux  leakage 
(MFL)  tool.  Between  1996  and  2002, 
DEGT  performed  a  second  inspection  of 
these  lines  using  Tuboscope's 
conventional  MFL  tool  and  Tuboscope's 
high  resohition  MFL  tool. 

During  the  same  years,  DEGT  also 
inspected  and  evaluated  the  condition 
of  the  coal  tar  enamel  pipeline  coatings 
and  evaluated  the  cathodic  protection 
current  demands  on  each  of  the 
pipelines.  DEGT  reported  that  the 
coatings  were  in  good  condition  and 
that  the  cathodic  protection  systems 
were  not  experiencing  excessive  current 
demands. 

Because  DEGT  has  internally 
inspected  its  pipelines  and  performed 
other  tests  in  excess  of  the  minimum 
requirements  of  49  CFR  part  192,  RSPA/ 
OPS  will  consider  granting  DEGT  a  12- 
month  extension  friom  the  requirements 
of  §192.611  (d). 

DEGT  further  seeks  to  present  an 
alternative  technical  proposal  for 
permanent  waiver  of  compliance  with 
§  192.611  by  September  2003.  RSPA/ 
OPS  will  determine  if  the  alternative 
will  yield  an  equal  or  higher  level  of 
safety  than  that  required  by  the 
regulation.  If  RSPA/OPS  decides  that 
the  alternative  will  yield  an  equal  or 
higher  level  of  safety,  we  will  issue  a 
Federal  Register  notice  by  December 
2003  aimouncing  the  proposed 
technical  waiver  of  §  192.611.  The 
notice  wiH  provide  an  opportunity  for 
public  comment.  If  RSPA/OPS  does  not 
believe  DEGT's  proposal  will  yield  an 
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equal  or  higher  level  of  safety,  DEGT 
will  be  required  to  fully  comply  with 
§  192.611  by  September  2004. 

Authority:  49  App.  U.S.C.  60118(c)  and 
2015;  and  49  CFR  1.53. 

Issued  in  Washington.  DC  on  )une  5,  2003. 
Slacey  L.  Gerard, 

Associate  Administrator  for  Pipeline  Safety. 
|FR  Doc.  03-14695  Filed  6-10-03;  8:45  am] 

BILLING  CODE  4910-60-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  34351  ] 

Sierra  Raiiroad  Company — Acquisition 
of  Control  Exemption — Yolo  Shortiine 
Railroad  Company 

Sierra  Railroad  Company  (SRC)  and 
Yolo  Shortiine  Railroad  Company 
(YSL),  Class  III  rail  carriers,  have  jointly 
filed  a  verified  notice  of  exemption  for 
SRC  to  acquire  control  of  YSL  through 
stock  purchase  of  YSL's  parent.  Midland 
Railroad  Enterprises  Corporation.' 

The  transaction  is  expected  to  be  ' 
consummated  by  June  3D,  2003. 

SRC  and  YSL  state  that:  (i)  The 
railroads  do  not  connect:  (ii)  the 
transaction  is  not  part  of  a  series  of 
anticipated  transactions  that  would 
connect  these  railroads  with  each  other 
or  any  railroad  in  their  corporate  family; 
and  (iii)  the  transaction  does  not  involve 
a  Class  I  carrier.  Therefore,  the 
transaction  is  exempt  from  the  prior 
approval  requirements  of  49  U.S.C. 
11323.  See  49  CFR  1180.2(d)(2). 

Under  49  U.S.C.  10502(g).  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  III  rail 
carriers.  Accordingly,  the  Board  may  not 
impose  labor  protective  conditions  here, 
because  all  of  the  carriers  involved  are 
Class  111  rail  carriers. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not  stay  the 
transaction. 


■  In  addition  to  this  acquisition,  the  parties  plan 
a  corporate  reorganization.  To  obtain  necessary 
Board  authorization  for  this  subsequent  transaction, 
on  June  3,  2003,  Ihe  parties  filed  a  notice  of 
exemption  under  49  CFR  1180.2(d)(3)  in  STB 
Finance  [)ocket  No.  34360.  Sierra  Railroad 
Company — Corporate  Family  Merger  Exemption — 
Yolo  Shortiine  Railroad  Company. 


An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34351,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on:  Michael  G. 
Hart,  220  Sierra  Avenue,  Oakdale,  CA 
95361  and  David  Magaw.  341  Industrial 
Way.  Woodland,  CA  95776. 

Board  decisions  and  notices  are  available 
on  our  Web  site  at  http://www.stb.dot.gov. 

Decided:  )une  5.  2003. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  03-14728  Filed  6-10-03:  8:45  am) 
BILUNO  COOE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

Proposed  Collection;  Comment 
Request 

action:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Alcohol 
and  Tobacco  Tax  and  Trade  Bureau 
within  the  Department  of  the  Treasury 
is  soliciting  comments  concerning  the 
Application  For  Transfer  of  Spirits  and/ 
or  Denatured  Spirits  in  Bond. 
DATES:  Written  comments  should  be 
received  on  or  before  August  1 1 ,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Alcohol  and  Tobacco   ' 
Tax  and  Trade  Bureau,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Kristi  Colon, 
Regulations  and  Procedures  Division, 
650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226.  (202)  927-8210. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  For  Transfer  of 
Spirits  and/or  Denatured  Spirits  in 
Bond. 

OA4B  Number:  1513-0038. 


Form  Number:  TTB  F  5100.16, 

Abstract:  TTB  F  510C.16  is  completed 
by  distilled  spirits  plant  proprietors 
who  wish  to  receive  spirits  in  bond  from 
other  distilled  spirits  plants.  TTB  uses 
the  information  to  determine  if  the 
applicant  has  sufficient  bond  coverage 
for  the  additional  tax  liability  assumed 
when  spirits  are  transferred  in  bond. 
Records  are  kept  as  long  as  the  approved 
application  remains  in  effect. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
250. 

Estimated  Total  Annual  Burden 
Hours:  300. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper . 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate  ■ 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  June  3.  2003. 
William  H.  Foster. 

Chief,  Regulations  and  Procedures  Division. 
[FR  Doc.  03-14554  Filed  6-10-03;  8:45  am) 

BILUNG  COOE  4810-31-P 


DEPARTIMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
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opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A}).  Currently,  the  Alcohol 
and  Tobacco  Tax  and  Trade  Bureau 
within  the  Department  of  the  Treasury 
is  soliciting  comments  concerning  the 
Distilled  Spirits  Plants  Warehousing 
Records  and  Reports. 
DATES:  Written  comments  should  be 
received  on  or  before  August  11,  2003 
to  be  assiu^d  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Alcohol  and  Tobacco 
Tax  and  Trade  Bureau,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Kristy  Colon, 
Regulations  and  Procedures  Division, 
650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
SUPPLEMENTARY  INFORMATION: 

Title:  Distilled  Spirits  Plants 
Warehousing  Records  and  Reports. 

OMB  Number:  1513-0039. 

Form  Number:  TTB  F  5110.11. 

Recordkeeping  Requirement  ID 
Number:  TTB  REC  5110/02. 

Abstract:  The  information  collected  is 
used  to  account  for  proprietor's  tax 
liability,  adequacy  of  bond  coverage  and 
protection  of  the  revenue.  The 
'  information  also  provides  data  to 
analyze  trends,  audit  operations, 
monitor  industry  activities  and 
compliance  to  provide  for  efficient 
allocation  of  field  personnel  plus 
provide  for  economic  analysis.  The 
record  retention  period  is  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  of  other  for- 
profit. 

Estimated  Number  of  Respondents: 
230. 

Estimated  Total  Annual  Burden 
Hours:  5,520. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
infomiation  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 


information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity^of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  June  3,  2003. 
William  H.  Foster, 

Chief,  Regulations  and  Procedures  Division. 
[FR  Doc.  03-14555  Filed  6-10-03;  8:45  am) 

BtLUNG  COOE  4610-31-P 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  TotMCco  Tax  and  Trade 
Bureau 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federed  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Alcohol 
and  Tobacco  Tax  and  Trade  Bureau 
within  the  Department  of  the  Treasury 
is  soliciting  comments  concerning  the 
Distilled  Spirits  Plants — Excise  Taxes. 
DATES:  Written  comments  should  be 
received  on  or  before  August  1 1 ,  2003 
to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Alcohol  and  Tobacco 
Tax  and  Trade  Bureau,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Kristy  Colon, 
Regulations  and  Procedures  Division, 
650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8210. 
SUPPLEMENTARY  INFORMATION: 

Title:  Distilled  Spirits  Plants — Excise 
Taxes. 

OMB  Number:  151 3-0045. 

Recordkeeping  Requirement  ID 
Number:  TTB  REC  5110/06. 

Abstract:  The  collection  of 
information  is  necessary  to  account  for 
and  verify  taxable  removals  of  distilled 


spirits.  The  data  is  used  to  audit  tax 
payments.  The  record  retention 
requirement  for  this  information 
collection  is  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is    - 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

AffectedTublic:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
133. 

Estimated  Total  Annual  Burden 
Hours:  3,458. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  fimctions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  biuden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  biu-den  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  June  3,  20Q3. 
William  H.  Foster, 

Chief,  Regulations  and  Procedures  Division. 
[FR  Doc.  03-14556  Filed  6-10-03:  8:45  am) 

BILUNG  COOE  4810-31-P 


DEPARTIMIENT  OF  THE  TREASURY 

Alcohol  and  Tot>acco  Tax  and  Trade 
Bureau 

Proposed  Collection;  Comment 
Request 


ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Alcohol 
and  Tobacco  Tax  and  Trade  Bureau 
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within  the  Department  of  the  Treasury 
is  soliciting  comments  concerning  the 
Formula  For  Distilled  Spirits  Under  the 
Federal  Alcohol  Administration  Act. 

DATES:  Written  comments  should  be 
received  on  or  before  August  11,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes.  Alcohol  and  Tobacco 
Tax  and  Trade  Bureau,  650 
Massachusetts  Avenue,  NW., 
,  Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Kristy  Colon, 
Regulations  and  Procedures  Division, 
650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8210. 
SUPPLEMENTARY  INFORMATION: 

Title:  Formula  For  Distilled  Spirits 
Under  the  Federal  Alcohol 
Administration  Act. 

OMB  Number:  1513-0046. 

Form  Number:  TTB  F  5110.38. 

Abstract:  TTB  F  5110.38  is  used  to 
determine  the  classiBcation  of  distilled 
spirits  for  labeling  and  for  consumer 
protection.  The  form  describes  the 
person  Hling.  type  of  product  to  be 
made  and  restrictions  to  the  label  and/ 
or  manufacturing  process.  The  form  is 
used  by  TTB  to  ensure  that  a  product  is 
made  and  labeled  properly  and  to  audit 
distilled  spirits  operations.  Records  are 
kept  indefinitely  for  this  information 
collection. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
200. 

Estimated  Total  Annual  Burden 
Hours:  4,000. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 


technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  June  3,  2003. 
William  H.  Foster, 

Chief,  Regulations  and  Procedures  Division. 
(FR  Doc.  03-14557  Filed  6-10-03;  8:45  am] 
BILUNG  CODE  4810-31 -P 

DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

Proposed  Collection;  Comment 
Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Alcohol 
and  Tobacco  Tax  and  Trade  Bureau 
within  the  Department  of  the  Treasury 
is  soliciting  comments  concerning  the 
Distilled  Spirits  Plant  (DSP) 
Denaturation  Records  and  Reports. 
DATES:  Written  comments  should  be 
received  on  or  before  August  11,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  v>rritten  comments 
to  Linda  Barnes,  Alcohol  and  Tobacco 
Tax  and  Trade  Bureau,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Kristy  Colon* 
Regulations  and  Procedures  Division, 
650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8210. 

SUPPLEMENTARY  INFORMATION: 

Title:  Distilled  Spirits  Plant  (DSP) 
Denaturation  Records  and  Reports. 

OMB  Number:  1513-0049. 

Form  Number:  TTB  F  5110.43. 

Recordkeeping  Requirement  ID 
Number:  TTB  RFC  510/04. 

Abstract:  This  information  collection 
is  necessary  to  account  for  and  verify 
the  denaturation  of  distilled  spirits.  It  is 
used  to  audit  plant  operations,  monitor 
the  industry  for  the  efficient  allocation 
of  personnel  resources,  and  compile 
statistics  for  government  economic 
planning.  The  record  retention 


requirement  for  this  information 
collection  is  4  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
98. 

Estimated  Total  Annual  Burden 
Hours:!, 176. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  June  3,  2003. 
William  H.  Foster, 

Chief,  Regulations  and  Procedures  Division. 
|FR  Doc.  03-14558  Filed  6-10-03;  8:45  am) 

BILLING  CODE  4810-31-P 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

Proposed  Collection;  Comment 
Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Alcohol 
and  Tobacco  Tax  and  Trade  Bureau 
within  the  Department  of  the  Treasury 
is  soliciting  comments  concerning  the 
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Distilled  Spirits  Plant  (DSP)— 
Transaction  and  Supporting  Records. 

DATES:  Written  comments  should  be 
received  on  or  before  August  11,  2003 
to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Alcohol  and  Tobacco 
Tax  and  Trade  Bureau,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Kristy  Colon, 
Regulations  and  Procedures  Division, 
650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8210. 

SUPPLEMENTARY  INFORMATION: 

Title:  Distilled  Spirits  Plant  (DSP)- 
Transaction  and  Supporting  Records. 

OMB  Number:  1 51 3-0056. 

Recordkeeping  Requirement  ID 
Number:  TTB  REC  5110/5. 

Abstract:  Transaction  records  provide 
the  source  data  for  accounts  of  distilled 
spirits  in  all  DSP  operations.  They  are 
used  by  TTB  to  verify  those  accounts 
and  consequent  tax  liabilities.  The 
record  retention  requirement  for  this 
information  collection  is  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
278. 

Estimated  Total  Annual  Burden 
Hours:  6,060. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Dated:  June  3.  2003. 
William  H.  Foster, 

Chief,  Regulations  and  Procedures  Division. 
(FR  Doc.  03-14559  Filed  6-10-03;  8:45  am] 
BILLING  CODE  4810-31-P 

.  DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasiuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Alcohol 
and  Tobacco  Tax  and  Trade  Bureau 
within  the  Department  of  the  Treasury 
is  soliciting  comments  concerning  the 
Equipment  and  Structures. 

DATES:  Written  comments  should  be 
received  on  or  before  August  1 1 ,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Alcohol  and  Tobacco 
Tax  and  Trade  Bureau,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Kristy  Colon, 
Regulations  and  Procedures  Division, 
650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8210. 
SUPPLEMENTARY  INFORMATION: 

Title:  Equipment  and  Structures. 

OMB  Number:  1513-0080. 

Recordkeeping  Requirement  ID 
Number:  TTB  REC  5110/12. 

Abstract:  Marks,  signs,  and 
calibrations  are  necessary  on  equipment 
and  structures  at  a  distilled  spirits  plant 
for  the  identification  of  major 
equipment  and  of  the  accurate 
determination  of  contents.  The  record 
retention  reqiiirement  for  this 
information  collection  is  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 


Estimated  Number  of  Respondents: 
281. 

Estimated  Total  Annual  Burden 
Hours:  One  (1). 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  acciu-acy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  June  3,  2003. 
William  H.  Foster, 

Chief,  Regulations  and  Procedures  Division. 
[FR  Doc.  03-14560  Filed  6-10-03:  8:45  am] 

BILUNG  CODE  4810-31-P 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  TotMcco  Tax  and  Trade  ^ 
Bureau 

Proposed  Collection;  Comment 
Request 

ACTION:  Ndtice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Alcohol 
and  Tobacco  Tax  and  Trade  Bureau 
within  the  Department  of  the  Treasury 
is  soliciting  comments  concerning  the 
Formula  and/or  Process  For  Articles 
Made  With  Specially  Denatured  Spirits. 

DATES:  Written  comments  should  be 
received  on  or  before  August  11,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  v\rritten  comments 
to  Linda  Barnes.  Alcohol  and  Tobacco 
Tax  and  Trade  Bureau,  650 
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Massachusetts  Avenue,  NW., 
Washington.  DC  20226,  (202)  927-8930. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Kristy  Colon. 
Regulations  and  Procedures  Division, 
650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8210. 

SUPPLEMENTARY  INFORMATION: 

Title:  Formula  and/or  Process  For 
Articles  Made  With  Specially  Denatured 
Spirits. 

OMB  Number  1513-0011. 

Form  Number:  TTB  F  5150.19. 

Abstract:  TTB  F  5150.19  is  completed 
by  persons  who  use  specially  denatured 
spirits  in  the  manufacture  of  certain 
articles.  TTB  uses  the  information 
provided  on  the  form  to  insure  the 
manufacturing  formulas  and  processes 
conform  to  the  requirements  of  U.S.C. 
5273. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
2,683. 

Estimated  Total  Annual  Burden 
Hours;  2,415. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Conmients  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  June  3.  2003. 
Williain  H.  Foster. 

Chief  Regulations  and  Procedures  Division. 
[FR  Doc.  03-14704  Filed  6-10-03;  8:45  ami 
BMJJNG  COOe  4t10-31-P 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Alcohol 
and  Tobacco  Teix  and  Trade  Bureau 
within  the  Department  of  the  Treasury 
is  soliciting  comments  concerning  the 
Users'  Report  of  Denatured  Spirits. 

DATES:  Written  comments  should  be 
received  on  or  before  August  11,  2003, 
to  be  assurea  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Alcohol  and  Tobacco 
Tax  and  Trade  Bureau,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Kristy  Colon, 
Regulations  and  Procedures  Division, 
650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8210. 
SUPPLEMENTARY  INFORMATION: 

Title:  Users'  Report  of  Denatured 
Spirits. 

OMB  Number:  1513-0012. 

Form  Number:  TTB  F  5150.18. 

Abstract:TrB  F  5150.18  is  submitted 
annually  by  holders  of  permits  to  use 
specially  denatured  spirits  to 
summarize  their  manufacturing 
activities  during  the  preceding  year.  The 
information  is  used  by  TTB  to  pinpoint 
unusual  activities  that  could  indicate  a 
threat  to  the  Federal  revenue  or  possible 
dangers  to  the  public.  The  record 
retention  period  for  this  information 
collection  is  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
2,765. 

Estimated  Total  Annual  Burden 
Hours:  830. 


Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  June  3,  2003. 
William  H.  Foster.  ^ 

Chief,  Regulations  and  Procedures  Division. 
[FR  Dor.  03-14705  Filed  6-10-03;  8:45  am] 

BILU»fG  COOE  4S10-31-P 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Alcohol 
and  Tobacco  Tax  and  Trade  Bureau 
within  the  Department  of  the  Treasury 
is  soliciting  comments  concerning  the 
Certification  of  Tax  Determination — 
Wine. 

DATES:  Written  comments  should  be 
received  on  or  before  August  1 1 ,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Alcohol  and  Tobacco 
Tax  and  Trade  Bureau,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
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copies  of  the  form(s)  and  instructions 
should  be  directed  to  Kristy  Colon,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8210. 
SUPPLEMENTARY  INFORMATION: 

Title:  Certification  of  Tax 
Determination — Wine. 

OMB  Number:  1513-0029. 

Form  Number:  TTB  F  5120.20 

Abstract:  Refund  of  tax  on  wine  that 
has  been  manufactured,  produced, 
bottled  or  packaged  in  bulk  containers 
in  the  U.S.  and  then  exported.  TTB  F 
5120.20  supports  the  exporter's  claim 
for  drawback,  as  the  producing  wrinery 
verifies  that  the  wine  being  exported 
was  in  fact  taxpaid. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit,  individuals  or  households. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Total  Annual  Burden 
Hours:  500. 

Request  for  comments:  Comments 
submitted  in  response  to  this  notice  wil^ 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  )une  3,  2003. 
William  H.  Foster. 

Chief,  Regulations  and  Procedures  Division. 
[FR  Doc.  03-14706  Filed  6-10-03;  8:45  am] 
BILUNG  COOE  4«10-31-P 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  ToImcco  Tax  and  Trade 
Bureau 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Alcohol 
and  Tobacco  Tax  and  Trade  Bureau 
within  the  Department  of  the  Treasury 
is  soliciting  comments  concerning  the 
Registration  and  Records  of  Vinegar 
Vaporizing  Plants. 
DATES:  Written  comments  should  be 
received  on  or  before  August  11,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Alcohol  and  Tobacco 
Tax  and  Trade  Bureau,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Kristi  Colon, 
Regulations  and  Procedures  Division, 
650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8210. 
SUPPLEMENTARY  INFORMATION: 

Title:  Registration  and  Records  of 
Vinegar  Vaporizing  Plants. 

OMB  Number:  1513-0081. 

Recordkeeping  Requirement  ID 
Number:  TTB  REC  5110/9. 

Abstract:  Data  is  necessary  to  identify 
persons  producing  and  using  distilled 
spirits  in  the  manufacttire  of  vinegar 
and  to  account  for  spirits  so  produced 
and  used.  The  record  retention 
requirement  for  this  information 
collection  is  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
One  (1). 

Estimated  Total  Annual  Burden 
Hours:  One  (1). 

Request  for  comments:  Conmients 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
perfonnance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 


information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  June  3,  2003. 
William  H.  Foster, 

Chief,  Regulations  and  Procedures  Division. . 
[FR  Doc.  03-14707  Filed  6-10-03;  8:45  am] 
BILUNG  COOE  M10-31-P 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Alcohol  "^ 
and  Tobacco  Tax  and  Trade-Bureau 
within  the  Department  of  the  Treasury 
is. soliciting  comments  concerning  the 
Alternate  Methods  or  Procedures  and 
Emergency  Variations  From 
Requirements  For  Exports  of  Liquors. 
DATES:  Written  comments  should  be 
received  on  or  before  August  1 1 ,  2003 
to  be  assured  of  co]:\sideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Alcohol  and  Tobacco 
Tax  and  Trade  Bureau,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Kristy  Colon,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8210. 
SUPPLEMENTARY  INFORMATION: 

Title:  Methods  or  Procedures  and 
Emergency  Variations  From 
Requirements  For  Exports  of  Liquors. 

OMB  Number:  1513-0082. 

Recordkeeping  Requirement  ID 
Number:  TTB  REC  51 70/7. 

Abstract:  When  an  exporter  seeks  to 
use  an  alternate  method  or  procedure  or 
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an  emergency  variation  from  regulatory 
requirements  of  27  CFR  Part  252.  such 
exporter  requests  a  variance  by  letter, 
following  the  procedure  in  27  CFR 
252.20.  TTB  uses  the  information  to 
determine  if  the  requested  variance  is 
allowed  by  statute  and  does  not  pose  a 
jeopardy  to  the  revenue.  The  applicant 
is  informed  of  the  approval  or 
disapproval  of  the  request.  TTB  also 
uses  the  information  to  analyze  what 
'changes  should  be  made  to  existing 
regulations.  Records  must  be 
maintained  only  while  the  applicant  is 
using  the  authorization. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 
.    Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for 
profit. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Total  Annual  Burden 
Hours:  200. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  0MB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c]  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  {une  .3.  2003. 
William  H.  Foster, 

Chief.  Regulations  and  Procedures  Division. 
|FR  Doc.  03-14708  Filed  6-10-03;  8:45  am] 
WLUNG  CODE  4810-31-P 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Alcohol 
and  Tobacco  Tax  and  Trade  Bureau  is 
soliciting  comments  concerning  the 
Labeling  of  Sulfites  in  Alcoholic 
Beverages. 

DATES:  Written  comments  should  be 
received  on  or  before  August  1 1 ,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Alcohol  and  Tobacco 
Tax  and  Trade  Bureau,  650 
Massachusetts  Avenue,  NW.. 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Kristy  Colon,  650 
Massachusetts  Ave.,  NW.,  Washington, 
DC  20226;  (202)  927-8210. 
SUPPLEMENTARY  INFORMATION: 

Title:  Labeling  of  Sulfites  in  Alcoholic 
Beverages. 

OMB  Number:  1513-0084. 

Abstract:  In  accordance  with  our 
consumer  protection  responsibilities,  as 
mandated  by  law,  TTB  requires  label 
disclosure  statements  on  all  alcoholic 
beverage  products  released  from  U.S. 
bottling  premises  or  customs  custody 
that  contain  10  parts  per  million  or 
more  of  sulfites.  Sulfiting  agents  have 
been  shown  to  produce  allergic-type 
responses  in  humans,  particularly 
asthmatics,  and  the  presence  of  these 
ingredients  in  alcohol  beverages  may 
have  serious  health  implications  for 
those  who  are  intolerant  of  sulfites. 
Disclosure  of  sulfites  on  labels  of 
alcohol  beverages  will  minimize  their 
exposure  to  these  ingredients. 

Current  Actions:  Tnere  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
4,787. 

Estimated  Total  Annual  Burden 
Hours:  3,159. 

Request  for  comments:  Comments 
submitted  in  response  to  this  notice  will 
be  sununahzed  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 


information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of> 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capita] 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  June  3.  2003. 
William  H.  Foster. 

Chief,  Regulations  and  Procedures  Division. 
[FR  Doc.  03-14709  Filed  6-10-03:  8:45  am) 

BILUNG  CODE  M10-31-P 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Alcohol 
and  Tobacco  Tax  and  Trade  Bureau 
within  the  Department  of  the  Treasury 
is  soliciting  comments  concerning  the 
Recordkeeping  Requirements  for 
Importers  of  Tobacco  Products. 

DATES:  Written  comments  should  be 
received  on  or  before  August  11,  2003 
to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Alcohol  and  Tobacco 
Tax  and  Trade  Bureau,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Kristy  Colon, 
Regulations  and  Procedures  Division, 
650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8210. 

SUPPLEMENTARY  INFORMATION: 
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Title:  Recordkeeping  Requirements 
for  Importers  of  Tobacco  Products. 

.OMB  Number:  1513-0106. 

Abstract:  Importers  of  tobacco 
products  are  required  to  maintain 
records  of  physical  receipts  and 
disposition  of  tobacco  products  to  be 
able  to  prepare  TTB  F  5220.6,  Importers 
Monthly  Report.  The  records  will  be 
maintained  to  allow  TTB  officers  to 
trace  tobacco  product  transactions  and 
determine  that  tax  liabilities  have  been 
accurately  determined  and  discharged 
by  the  importers.  The  record  retention 
requirement  for  this  information 
collection  3  years.  There  is  no  estimated 
time  required  of  the  respondent  as  these 
recordkeeping  requirements  involve 
usual  and  customary  business  records. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1,500. 

Estimated  Total  Armual  Burden 
Hours:  One  {1). 

Request  for  comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approved.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  June  3,  2003. 
William  H.  Foster, 

Chief,  Regulations  and  Procedures  Division. 
[FR  Doc.  03-14710  Filed  6-10^-03;  8:45  am] 

BILUfMS  CODE  4aiO-31-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  23 

AGENCY: 
TREASURY. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasiuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
23,  Application  for  Enrollment  to 
Practice  Before  the  Interned  Revenue 
Service. 

DATES:  Written  comments  should  be 
received  on  or  before  August  11,  2003 
to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  vn'itten  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form  should  be  directed  to 
Carol  Savage  at  Internal  Revenue 
Service,  room  6407, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224,  or 
at  (202)  622-3945,  or  through  the 
Internet  at  CAROL.A.SAVAGE@irs.gov. 
SUPPLEMENTARY  INFORMATK)N: 

Title:  Application  for  Enrollment  to 
Practice  Before  the  Internal  Revenue 
Service. 

OMB  Number:  1545-0950. 

Form  Number:  23. 

Abstract:  Form  23  must  be  completed 
by  those  who  desire  to  be  enrolled  to 
practice  before  the  Internal  Revenue 
Service.  The  information  on  the  form 
will  be  used  by  the  Director  of  Practice 
to  determine  the  qualifications  and 
eligibility  of  applicants  for  enrollment. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  and  the 
Federal  government. 

Estimated  Number  of  Respondents: 
2,400. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  2,400. 


The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piu-chase  of  services 
to  provide  information. 

Approved:  June  4,  2003. 
Glenn  P.  Kirkland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  03-14786  Filed  6-10-03;  8:45  am]      - 
BHJJNG  CODE  4S3O-01-P 


DEPARTMENT  OF  THE  TREASURY 

[FI-255-82] 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
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Paperwork  Reduction  Act  of  1995. 
Public  Law  10^-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  notice  of  proposed  rulemaking 
and  temporary  regulations,  Fl-255-82 
(TD  7852).  Registration  Requirements 
With  Respect  to  Debt  Obligations 
(§5f.l03-l(c)). 

DATES:  Written  comments  should  be 
received  on  or  before  August  11.  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224.* 
FOR  FURTHER  INFORMATION  CONTACT: 
RefjuHsts  for  additional  information  or 
copies  of  regulation  should  be  directed 
to  Carol  Savage  at  Internal  Revenue 
Service,  room  6407, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224,  or 
at  (202)  622-3945,  or  through  the 
Internet  at  CAROL.A.SAVAGE@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Registration  Requirements  With 
Respect  to  Debt  Obligations. 

OMB  Number  1545-0945. 

Regulation  Project  Number:  FI-255- 
.82. 

Abstract:  These  regulations  require  an 
issuer  of  a  registration-required 
obligation  and  any  person  holding  the 
obligation  as  a  nominee  or  custodian  on 
behalf  of  another  to  maintain  ownership 
records  in  a  manner  which  will  permit 
examination  by  the  Internal  Revenue 
Service  in  connection  with  enforcement 
of  the  Internal  Revenue  laws. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and,  state,  local  or 
tribal  governments. 

Estimated  Number  of  Recordkeepers: 
50,000. 

Estimated  Time  Per  Recordkeeper:  1 
hour.  ' 

Estimated  Total  Annual  Burden 
Hours:  50.000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 


Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  biu-den  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  4,  2003. 
Glenn  P.  Kirkland, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  03-14787  Filed  6-10-03:  8:45  am] 

■NJJNOCOOE  W3O-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Notice  97-34 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Notice 
97-34,  Information  Reporting  on 
Transactions  With  Foreign  Trusts  and 
on  Large  Foreign  Gifts. 
DATES:  Written  comments  should  be 
received  on  or  before  August  1 1 ,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  wrritten  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  notice  should  be  directed  to 


Carol  Savage  at  Internal  Revenue 
Service,  room  6407,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224,  or 
at  (202)  622-3945,  or  through  die 
hitemet  at  CAROL.A.SAVAGE@irs.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Information  Reporting  on 
Transactions  With  Foreign  Trusts  and 
on  Large  Foreign  Gifts. 

OMB  Number:  1545-1538. 

Notice  Number:  Notice  99-34. 

Abstract:  Notice  97-34  provides 
guidance  on  the  foreign  trust  and 
foreign  gift  information  reporting 
provisions  contained  in  the  Small 
Business  Job  Protection  Act  of  1996. 

Current  Actions:  There  are  no  changes 
being  made  to  the  notice  at  tliis  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
5.000. 

Estimated  Time  Per  Respondent:  45 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  3,750. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
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maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  4,  2003. 
Glenn  P.  Kirkland, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  03-14788  Filed  6-10-03:  8:45  ami 
BILUNG  COOE  4830-01 -P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8860 

AGENCY:  hitemal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opporttuiity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy,  the  IRS  is 
soliciting  comments  concerning  Form 
8860,  Qualified  Zone  Academy  Bond 
Credit. 

DATES:  Written  comments  sliould  be 
received  on  or  before  August  11,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411.  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Lamice  Mack  at 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224,  or  at  (202)  622- 
3179,  or  through  the  Internet  at 
Lamice.Mack@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Qualified  Zone  Academy  Bond 
Credit. 

OMB  Number:  1545-1606. 

Form  Number:  8860. 

Abstract:  Under  Internal  Revenue 
Code  section  1397E,  a  qualified  zone 
academy  bond  is  a  taxable  bond  issued 
after  1997  by  a  state  or  local 
government,  with  the  proceeds  used  to 
improve  certain  eligible  public  schools. 
In  lieu  of  receiving  interest  payments 
from  the  issuer,  an  eligible  holder  of  the 
bond  is  generally  allowed  an  annual 
income  tax  credit.  Eligible  holders  of 
qualified  zone  academy  bonds  use  Form 
8860  to  figure  and  claim  this  credit. 


Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currenUy  approved  collection. 

Affected  Public:  Business  or  other  for 
profit  organizations  and  state,  local  or 
tribal  governments. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Time  Per  Respondent:  7 
hours.,  40  min. 

Estimated  Total  Armual  Burden 
Hours:  383. 

The  foUowring  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retxmis  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  biurden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  4,  2003. 
Glenn  Kirldand,- 
[RS  Reports  Clearance  Officer. 
(FR  Doc.  03-14789  Filed  6-10-03:  8:45  am] 
BIUING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8844 

agency:  Internal  Revenue  Service  (IRS). 
Treasiuy. 


ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)>.  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8844,  Empowerment  Zone  Employment 
Credit.  DATES:  Written  comments 
shoidd  be  received  on  or  before  August 
11,  2003  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Lamice  Mack  at 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224,  or  at  (202)  622- 
3179,  or  through  the  Internet  at 
Lamice. Mack®  irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Empowerment  Zone 
Employment  Credit. 

OMB  Number:  1545-1444. 

Form  Number:  8844. 

Abstract:  Employers  who  hire 
employees  who  live  and  work  in  one  of 
the  eleven  designated  empowerment 
zones  can  receive  a  tax  credit  for  the 
first  $15,000  of  wages  paid  to  each 
employee.  The  credit  is  applicable  from 
the  date  of  designation  through  the  year 
2004. 

Current  Actions:  The  order  of  Part  II,  " 
Tax  Liability  Limit,  was  revised  for  this 
form.  Section  501  of  Public  Law  106- 
1 70  extended  the  provision  that  allows 
individuals  to  offset  the  regular  tax 
liability. in  full  for  personal  credits. 
Previously  filers  were  allowed  to  claim 
credits  to  the  extent  that  the  regular  tax 
liability  exceeded  the  tentative 
minimum  tax.  For  tax  years  beginning 
in  2000  and  2001.  personal 
nonrefundable  credits  may  offset  both 
the  regular  tax  and  the  minimum  tax. 
Also,  the  computation  was  changed  in 
Part  II  to  reflect  and  to  conform  to 
changes  that  were  made  to  the  tax  " 
computation  on  Form  1040.  A  new  line 
13  was  added  to  show  the  sum  of  the 
regular  tax  before  credits  and  the 
alternative  minimum  tax.  Also,  because 
the  alternative  minimum  tax  is  added  to 
the  regular  tax  (line  13),  we  no  longer 
need  to  differentiate  how  the  credit  is 
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applied  against  income  tax  and 
alternative  minimum  tax.  Therefore, 
lines  24  and  25  were  eliminated.  In 
addition,  the  instructions  were  revised 
to  include  two  new  urban 
empowerment  zones,  Cleveland,  OH, 
and  Los  Angeles,  CA. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households,  farms  and  non-profit 
institutions. 

Estimated  Number  of  Respondents: 
40,000. 

Estimated  Time  Per  Response:  15 
hours.,  40  minutes. 

Estimated  Total  Annual  Burden 
Hours:  586,800. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
'  unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  record^  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 


included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  4,  2003. 
GI91111  Kirldand, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  03-14790  Filed  6-10-03;  8:45  am] 
BILUNO  COOE  4S3(MI1-P 


UNITED  STATES  INSTITUTE  OF 
PEACE 

Sunshine  Act  Meeting 

OATE/nME:  Thursday— June  19,  2003  (11 
a.m.-9  p.m.),  Friday— June  20,  2003  (9 
a.m.-6  p.m.J. 


location:  Carter  Hall  Conference 
Center,  255  Carter  Hall  Lane,  Millwood, 
Virginia  22646. 

STATUS:  Open  Session — Portions  may  be 
closed  pursuant  to  Subsection  (c)  of 
Section  552(b)  of  Title  5,  United  States 
Code,  as  provided  in  subsection 
1706(h)(3)  of  the  United  States  Institute 
of  Peace  Act,  Public  Law  98-525. 

AGENDA:  Jime  2003  Board  Meeting; 
Approval  of  Minutes  of  the  One 
Hundred  Ninth  Meeting  (March  20, 
2003)  of  the  Board  of  Directors; 
Chairman's  Report;  President's  Report; 
Review,  Discussion  and  Approval  of 
Solicited  Topics  for  Grants;  Selection  of 
National  Peace  Essay  Contest  Winners; 
Committee  Reports;  Discussion  of 
Strategic  Plan;  Other  General  Issues. 

FOR  MORE  INFORMATION  CONTACT:  Mr. 
John  Brinkley,  Director,  Office  of  Public 
Outreach,  Telephone:  (202)  457-1700. 

Dated:  June  3.  2003. 
Harriet  Hentges, 

Executive  Vice  President,  United  States 
Institute  of  Peace. 

(FR  Doc.  03-14900  Filed  6-9-03;  3:04  pm) 
BHJJNQ  COOE  6a20-AR-M 
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■  DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

49  CFR  Parts  375  and  377 

[Dociwt  No.  FMCSA-97-2979] 

RIN  2126-AA32;  formerly  RIN  2125-AE30 

Transportation  of  Househoid  Goods; 
Consumer  Protection  Regulations 

agency:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA).  DOT. 

ACTION:  Interim  final  rule;  request  for 
comments. 

.  summary:  FMCSA  is  amending  its 
regulations  governing  the  interstate 
transportation  of  personal  effects  or 
property  used,  or  to  be  used,  in  a  private 
residence  (household  goods).  Our 
regulations  specify  how  motor  carriers 
who  transport  household  goods  by 
motor  vehicle  in  interstate  commerce 
(movers)  must  assist  their  individual 
customers  who  ship  household  goods. 
We  are  updating  the  regulations  to  make 
them  easier  to  understand  and  have 
made  several  changes  designed  to  assist 
consumers.  We  seek  additional  public 
conunent  on  the  information  collection 
requirements  for  this  interim  final  rule. 
We  will  not  enforce  the  information 
collection  requirements  of  this  interim 
final  rule  until  we  obtain  approval  for 
them  from  the  Office  of  Management 
and  Budget  lOMB). 

DATES:  Effective  Date:  This  interim  final 
rule  is  effective  on  September  9,  2003. 

Compliance  Date:  Mandatory 
compliance  with  this  interim  final  rule 
must  begin  on  March  1,  2004. 

Comment  Date:  You  must  submit 
comments  concerning  the  information 
collection  requirements  of  this  interim 
final  rule  on  or  before  August  11,  2003. 

If  you  submit  copies  of  your 
comments  to  the  Office  of  Management 
and  Budget  (OMB)  concerning  the 
information  collection  requirements  of 
this  document,  your  comments  to  OMB 
will  be  most  useful  if  received  at  OMB 
by  July  11,  2003.  The  OMB  prefers  to 
receive  them  by  July  11,  2003,  but  you 
can  submit  them  to  OMB  until  August 
11,  2003. 

ADDRESSES:  You  may  submit  comments 
identified  by  DOT  DMS  Docket  Number 
FMCSA-1 997-2979  by  any  of  the 
following  methods: 

•  Web  Site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 

•  Fax:  1-202-493-2251. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation.  400 


Seventh  Street,  SW.,  Nassif  Building, 
•Room  PL-401,  Washington.  DC  20590- 
0001. 

•  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street,  SW..  Washington. 
DC.  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal 
Holidays. 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.Tegulations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
number  or  Regulatory  Identification 
Number  (RIN)  for  this  rulemaking.  Note 
that  all  comments  received  will  be 
posted  without  change  to  http:// 
dms.dot.gov,  including  any  personal 
information  provided.  Please  see  the 
Privacy  Act  heading  for  further 
information. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  toUoom  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  Holidays. 

Privacy  Act:  Anyone  is  able  to  search 
the  electronic  form  of  all  conunents 
received  into  any  of  DOT's  dockets  by 
the  name  of  the  individual  submitting 
the  comment  (or  signing  the  comment, 
if  submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78).  This 
statement  is  also  available  at  http:// 
dms.dot.gov. 

Comments  to  OMB:  If  you  submit 
copies  of  comments  to  the  OMB 
concerning  the  information  collection 
requirements  of  this  document,  you 
should  mail,  hand  deliver,  or  fax  a  copy 
of  your  comments  to:  Attention:  Desk 
Officer  for  the  Department  of 
Transportation,  Docket  Library,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Room  10102,  725  17th  Street,  NW., 
Washington,  DC  20503,  fax:  (202)  395- 
6566. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Nathaniel  Jackson,  Household  Goods 
Enforcement  Team  Leader,  (202)  385- 
2423,  Insurance  Compliance  Division 
(MC-ECI),  FMCSA,  Suite  600,  400 
Virginia  Avenue,  SW.,  Washington,  DC 
20024. 

SUPPLEMENTARY  INFORMATION: 


Background 

In  1999  Congress  authorized  FMCSA 
to  regulate  household  goods  carriers 
engaged  in  interstate  operations  for 
individual  shippers  in  the  Motor  Carrier 
Safety  Improvement  Act  of  1999 
(MCSL\)  (Public  Uw  106-159, 
December  9,  1999,  113  Stat.  1749).  The 
Interstate  Commerce  Commission  (ICC) . 
administered  household  goods  - 
regulations  from  1940  to  1995.  In  the 
ICC  Termination  Act  of  1995  (ICCTA) 
(Pub.  L.  104-88),  Congress  terminated 
the  ICC  and  transferred  the  household 
goods  program  to  the  Federal  Highway 
Administration  (FHWA)  effective 
January  1,  1996.  The  FHWA 
administered  the  household  goods 
program  through  its  Office  of  Motor 
Carrier  and  Highway  Safety.  The 
regulations  governing  interstate 
household  goods  transportation  are  in 
49  CFR  part  375. 

The  FHWA  published  a  notice  of 
proposed  rulemaking  (NPRM)  on  May 
15,  1998  (63  FR  27126)  requesting 
comments  on  its  proposal  to  update  the 
household  goods  regulations.  These 
regulations  set  forth  regulatory 
requirements  for  moving  companies 
who  provide  transportation  for 
individual  shippers.  An  individual 
shipper  is  generally  a  retired  person  or 
someone  changing  jobs.  The  individual 
shipper  uses  for-hire  truck 
transportation  services  infrequently  and 
may  have  little  or  no  information  about 
the  regulations  movers  must  follow  and 
how  they  operate.  This  information  may 
be  essential  in  enabling  a  shipper  to 
make  informed  decisions  in  selecting  a  • 
mover  and  ensuring  a  satisfactory  move. 

On  March  5,  2001,  the  General 
Accounting  Office  (GAO)  released  its 
report  to  Congressional  Committees, 
"Consumer  Protection:  Federal  Actions 
Are  Needed  to  Improve  Oversight  of  the 
Household  Goods  Moving  Industry." 
No.  GAO-01-318.  Section  209  of  the 
MCSIA  directed  that  GAO  study  the 
effectiveness  of  DOT's  consumer 
protection  activities  for  the  interstate 
household  goods  moving  industry  and 
identify  alternative  approaches  for 
providing  consumer  protection  in  the 
industry.  A  copy  of  the  report  is  in  the 
docket.  The  GAO  findings  on  the 
FMCSA's  household  goods  program 
included  the  following:  (1)  The 
Department  of  Transportation  has  done 
little  to  oversee  the  Household  Goods 
moving  industry;  (2)  Consumer 
education  activities  have  been  minimal; 
(3)  The  Department  does  not  know  the 
extent  to  which  it  has  examined 
carriers'  compliance  with  Household 
Goods  rules;  and  (4)  The  Department 
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has  not  determined  whether  its  level  of 
enforcement  is  appropriate. 

These  regulations  represent  FMCSA's 
effort  to  provide  a  reasonable  level  of 
protection  to  consumers  of  household 
goods  moves.  Comments  to  the  NPRM 
and  FMCSA  enforcement  actions  have 
established  the  need  to  address 
weaknesses  in  the  system  for  movement 
of  household  goods.  Given  the  volume 
and  scope  of  household  goods 
movements  each  year,  FMCSA 
acknowledges  that  it  cannot  intervene  in 
individual  gases  to  assure  consumers 
their  desired  result.  With  these 
regulations,  FMCSA  attempts  to 
establish  parameters  of  fair  dealing  for 
household  goods  movers  and  a 
reasonable  level  of  protection  for 
consumers.  The  agency  seeks  to  equip 
consumers  with  information  adequate  to 
make  informed  decisions  about  moving 
their  household  goods. 

Interim  Final  Rule:  Request  for 
Comments  on  Information  Collection 
Requirements 

When  the  FHWA  published  the 
NPRM  on  May  15, 1998  (63  FR  27126) 
requesting  comments  on  its  proposal  to 
update  the  household  goods  regulations, 
it  failed  to  send  the  package  separately 
to  OMB  for  its  review  of  the  information 
collection  requirements.  Because  of  this 
error,  it  is  necessary  to  publish  this 
document  as  an  Interim  Final  Rule, 
rather  than  a  Final  Rule,  to  allow  OMB 
time  to  complete  its  review  and  to  allow 
the  public  additional  time  to  submit 
comments  on  the  information  collection 
requirements.  As  described  above  under 
"DATES:  Comment  Date:"  OMB  allows 
60  days  for  public  conmient,  but  the 
rule  becomes  effective  September  9, 
2003,  allowing  time  for  FMCSA  and 
OMB  to  resolve  any  concerns  about  the 
information  collection  requirements  in 
this  Interim  Final  Rule.  For  more 
information  on  FMCSA's  analysis  of  the 
paperwork  impact,  see  "Paperwork 
Reduction  Act"  later  in  this  preamble. 

Docket  Comments 

In  response  to  the  NPRM,  the  agency 
received  53  letters  from  48  different 
individuals  or  entities.  Twenty-four  (24) 
letters  did  not  comment  on  any  specific 
aspect  of  the  NPRM.  Each  of  these  24 
letters  told  of  alleged  abuses  the  authors 
had  suffered  in  past  moves  of  their  own 
household  goods.  Each  supported  in 
general  terms  the  goals  of  the  NPRM  to 
protect  individual  shippers. 

The  docket  received  substantive 
responses  from  the  following  entities: 

Action  Scale  &  Weighing  Systems,  Inc. 

(Action) 
Air  Weigh 


The  American  Moving  and  Storage 

Association,  Inc.  (AMSA) 

As  a  combined  comment,  the 
Attorneys  General  of  Alabama, 
Arkansas,  Arizona.  Florida.  Hawaii. 
Iowa.  Idaho,  Illinois.  Indiana.  Kansas, 
Massachusetts,  Maryland,  Missouri, 
New  Jersey,  Nevada,  New  York,  Ohio, 
Oklahoma,  Oregon,  Pennsylvania. 
Rhode  Island,  Tennessee,  Washington, 
Wisconsin,  and  West  Virginia  (25AG) 
The  Attorney  General  of  Connecticut 

(AGCT) 
Cat  Scale  Company  (Cat) 
The  Commonwealth  of  Pennsylvania's 

Department  of  Agricultiu* 
Deskin  Scale  Company,  Inc.  (Deskin) 
The  Natiohal  Association  of  Consumer 

Agency  Administrators  (NACAA) 
The  Oklahoma  Corporation  Commission 

(OCC) 
Sisson  Scale  and  Equipment  Co.,  Inc. 

(Sisson) 
Starving  Students 
The  State  of  California's  Department  of 

Agriculture 
The  State  of  Colorado's  Department  of 

Agricultiu* 
The  State  of  Idaho's  Department  of 

Agricultiu-e 
The  State  of  Michigan's  Department  of 

Agricultxue 
The  State  of  New  Hampshire's     " 

Department  of  Agriculture 
The  State  of  Oregon's  Department  of 

Agriculture 
The  State  of  New  York's  Department  of 

Transportation  (NYDOT) 
The  University  of  Minnesota's  Student 

Legal  Services 
Weighing  Consultants.  Inc.  (WCI) 

FMCSA  will  discuss  each  of  the 
substantive  comments  in  relation  to  the 
specific  sections  they  addressed. 

Section  375.101     Who  Must  Follow 
These  Regulations? 

AMSA  objected  to  the  use  of  the  term 
"motor  common  carrier  engaged  in  the 
transportation  of  household  goods"  in 
this  section  and  Appendix  A.  AMSA 
notes  the  ICCTA  deleted  reference  to 
"common"  carriers.  It  refers  to  section 
13102(12)  of  the  ICCTA.  AMSA  believes 
the  part  375  regulations  should  reflect 
the  terms  used  in  the  ICCTA  and  we 
should  strike  the  word  "common" 
wherever  it  appears  in  connection  with 
"motor  carrier(s)." 

Response  to  Comments 

Although  the  ICCTA  no  longer 
includes  a  definition  of  "common 
carrier,"  FMCSA  is  still  registering 
household  goods  carriers  subject  to 
these  regulations  as  "common"  carriers, 
under  Jhe  transitional  rule  of  49  U.S.C. 
13902(d).  However,  FMCSA.  in 
implementing  the  Uniform  Carrier 


Registration  System  required  by  49 
U.S.C.  13908  expects  to  eventually 
eliminate  the  distinction  between 
common  and  contract  carriers  in    ' 
registering  motor  carriers.  Consequentiy, 
we  are  adopting  AMSA's  suggestion  by 
.  applying  the  regulations  to  for-hire 
motor  carriers  engaged  in  the  interstate 
transportation  of  household  goods  for 
individual  shippers. 

Section  375.103    What  Are  the 
Definitions  of  Terms  Used  in  this  Part? 

AMSA  comments  that  the  term 
"advertisement"  isdefined  as  "any 
communication  to  the  public  in 
connection  with  an  offer  or  sale  of  any 
interstate  transportation  service."  It 
believes  we  should  define  this  term 
more  accurately  in  the  context  of  part 
375  by  adding  the  words  "household 
goods"  before  the  word 
"transportation."  The  revised  definition 
would  read  as  follows: 

"Advertisement"  means  any 
communication  to  the  public  in  connection 
with  an  offer  or  sale  of  any  interstate 
household  goods  transportation  service. 

The  AGCT  comments  that  the 
proposed  definition  of  "transportation 
of  household  goods"  should  include 
handling  of  a  shipper's  goods  by  the     - 
carrier  or  his  agent,  while  loading  at  the 
point  of  pickup,  unloading  at  the  point 
of  delivery,  and  all  handling  in  between, 
whether  in  storage  or  in  transit. 

AMSA  believes  that  FMCSA  should 
change  the  regulatory  definition 
"Transportation  of  household  goods"  by 
eliminating  subparagraph  (2),  reading 
"Another  party  arranges  and  pays  for 
the  transportation  of  household  goods." 
AMSA  believes  this  recommended 
change  is  also  consistent  with  the  clear 
intention  of  the  original  49  CFR  part 
1056  (1995)  regtdations  that  restricted 
their  application  to  transportation  paid 
for  by  the  householder,  specifically 
referencing  49  CFR  1056.1(b)(1)  (1995). 
AMSA  comments  that  we  should 
change  the  definition  to  read  as  follows: 

"Transportation  of  household  goods" 
means  the  householder  (an  individual 
shipper)  arranges  and  pays  for  (he 
transportation  of  household  goods.  This  may 
include  transportation  from  a  factor>'  or  store 
when  the  individual  shipper  purchases  the 
household  goods  with  the  intent  to  use  the 
goods  in  his  or  her  dwelling. 

AMSA  comments  on  the  AGCT's 
comments,  stating  that  it  believes  that 
such  a  change  is  not  necessary.  The 
definition  of  "Transportation" 
contained  in  49  U.S.C.  13102(19) 
includes  each  of  the  services    • 
enumerated  in  the  AGCT's 
recommendation  and,  for  piuposes  of 
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these  regulations,  the  statutory 
definition  is  controlling. 

AMSA  also  comments  about  this 
section's  definition  of  an  "individual 
shipper  or  householder,"  contending 
that  it  does  not  correspond  to  the 
definition  of  an  individual  ship{>er 
contained  in  49  U.S.C.  13102(10)(A).  It 
provides,  in  addition  to  owning  the 
goods  being  transported,  the  individual 
shipper  is  also  the  party  paying  for  the 
move.  This  "arranged  and  paid  for  by 
the  householder"  provision  serves  to 
distinguish  moves  on  behalf  of 
individual  shippers  from  those  paid  for 
by  national  accounts  "corporations"  for 
their  employees  as  identified  in  49 
U.S.C.  13102(10)(B).  AMSA  states  that 
national  account  shippers  differ  from 
individual  shippers  in  that  orders  for 
service  are  not  required  (purchase 
orders  or  other  similar  documents  are 
frequently  issued  in  lieu  of  orders  for 
service).  National  accounts  also  often 
have  relocation  policies  that  conflict 
with  or  supersede  certain  requirements 
of  the  existing  regulations.  Since  this  is 
an  important  distinction,  AMSA 
believes,  it  suggests  we  change  the 
wording  of  this  provision  to  accurately 
define  an  individual  shipper  as  follows: 

"Individual  shipper  or  householder" 
means  any  person  who  is  the  consignor  or 
consignee  of  a  household  goods  shipment 
identified  as  such  in  the  bill  of  lading 
contract,  who  also  owns  the  goods  being 
transported  and  pays  the  moving  charges. 

AMSA  believes  the  agency  should 
modify  the  definition  of  "reasonable 
dispatch"  to  make  it  clear  that  shippers 
are  liable  for  charges  related  to 
additional  services  they  request  or 
require,  as  follows: 

For  example,  if  you  deliberately  withhold 
any  shipment  from  delivery  after  an 
individual  shipper  offers  to  pay  the  binding 
estimate  or  110  percent  of  a  non-binding 
estimate,  plus  the  costs  for  additional 
services  that  were  performed  en  route  or  at 
destination  which  were  necessary  to 
complete  the  transportation,  you  have  not 
transported  the  goods  with  reasonable 
dispatch. 

Response  to  Comments 

We  agree  with  AMSA's  suggestion  to 
eliminate  proposed  subparagraph  (2) 
from  the  definition  of  "transportation  of 
household  goods."  In  the  interim  final 
rule  we  have  combined  the  definitions 
for  "household  goods"  and 
"transportation  of  household  goods." 
This  is  consistent  with  49  U.S.C. 
13102(10).  We  believe  the  AGCT 
recommendation  regarding 
^    "transportation  of  household  goods" 
could  have  an  unintended  consequence 
for  many  individual  shippers.  If  the 
agency  were  to  adopt  its 


recommendation,  a  mover  may  be  able 
to  convince  an  individual  shipper  that 
a  mover  or  its  agents,  and  only  a  mover 
or  its  agents,  coidd  handle  the  shipper's 
goods  for  loading  at  the  point  of  pickup, 
unloading  at  the  point  of  delivery,  and 
•  all  handling  in  between  whether  in 
storage  or  in  transit.  Depending  on  how 
the  individual  shipper  contracts  for 
moving  services,  other  companies  or  the 
shipper  herself  may  perform  the  other 
services. 

Movers  and  their  agents  perform 
many  services,  including  what  AMSA 
states  on  page  36  of  its  comments  as 
"the  precise  requirements  necessary  to 
properly  remove  the  contents  of  a 
residence,  secure  them  in  an  over-the- 
road  vehicle  and  effect  delivery  at  the 
new  residence"  that  "can  result  in 
additional  services  which,  in  turn, 
require  the  assessment  of  additional 
charges." 

The  individual  shipper  may 
determine  he/she  wants  to  perform  the 
additional  services  or  have  another 
party  do  them.  Adopting  the  AGCT's 
comments  may  have  the  unintended 
consequence  of  having  a  disreputable 
mover  claim  to  be  the  only  entity  that 
can  handle  the  shipper's  goods.  FMCSA 
does  not  question  that  reputable  movers 
and  their  reputable  agents  perform  these 
extra  services  with  value  to  the  shipper, 
but  the  shipper  may  be  on  a  tight 
budget,  and  the  shipper  may  choose  not 
to  have  the  mover  perform  those 
"precise  requirements  necessary  to 
properly"  effect  delivery. 

We  do  not  agree  with  AMSA's 
suggested  change  to  the  definition  of 
"reasonable  dispatch"  because  the 
change  would  imply  that  carriers  could 
demand  payment  for  additional  services 
before  delivery.  Under  this  interim  final 
rule,  the  most  that  a  carrier  could 
demand  before  delivery  is  100  percent 
of  a  binding  estimate  or  110  percent  of 
a  non-binding  estimate. 

The  agency  has  adopted  AMSA's 
comments  regarding  the  definition  of 
"advertisement"  and  "individual 
shipper."  We  also  removed  the 
exclusion  of  advertisements  on  radio 
and  television  from  the  definition  and 
clarified  that  Yellow  Pages  advertising 
is  included  in  the  definition.  FMCSA 
also  has  chosen  to  keep  the  definitions 
for  "Commercial  shipper"  and 
"Government  bill  of  lading  shipper"  the 
same  as  in  the  current  rules.  We  are 
moving  the  definition  of  "Certified 
scale"  bom  proposed  §  375.507  to  this 
section.  Finally,  we  are  adding  new 
definitions  to  explain  the  terms  "Tariff" 
and  "Surface  Transportation  Board." 


Section  375.201     What  Is  My  Normal 
Liability  for  Loss  and  Damage  When  I 
Accept  Goods  From  an  Individual 
Shipper? 

The  AGCT  recommended  the  title  of 
the  section  should  be  changed  from 
"loss  and  damage"  to  "loss  or  damage" 
to  clarify  the  differences  between 
contractually  agreed  upon  increases  in 
the  carrier's  liability  and  the  availability 
of  insinance  coverage.  The  AGCT 
believes  we  should  require  the  carrier  to 
disclose  the  limits  of  its  liability  in  a 
clear,  concise  manner  and  preclude  a 
carrier  from  characterizing  contractually 
agreed  upon  increases  in  liability  as 
"insurance."  AGCT  also  believes  the 
rules  should  provide  that  a  carrier  may 
have  additional  liability  if  it  sells  excess 
liability  insurance.  It  is  unclear  to  AGCT 
whether  the  proposed  rule  used  the 
term  "excess  liability  insurance"  as  it  is 
normally  used  in  the  insurance  industry 
or  as  a  term  of  art  meaning  insmance  in 
excess  of  the  carrier's  liability  as  limited 
by  its  released  rates.  If  FMCSA  intended 
to  define  insurance  in  excess  of  the 
carrier's  liability  as  limited  by  its 
released  rates,  AGCT  recommends  we 
should  simply  refer  to  it  as  "liability 
insurance." 

AMSA  believes  that  the  AGCT 
suggestion  that  we  clarify  language  in 
§  375.201  to  explain  the  difference 
between  carrier  liability  under  released 
rates  orders  (RRO)  and  the  availability 
of  excess  liability  insurance  is 
unnecessary.  Section  375.201  is  directed 
to  movers  and  AMSA  believes  we 
intended  to  restate  the  mover's 
imderstanding  of  the  parameters  of 
liability.  AMSA  believes  movers  do  not 
require  additional  explanations  along 
these  lines  to  understand  their  liability. 

AMSA  comments  that  paragraph  (a)  of 
this  section,  which  states  the  mover  is 
legally  liable  for  loss  or  damage 
occiuring  dining  the  transportation  of 
household  goods,  should  be  modified  to 
eliminate  confusion  as  to  the  full  extent 
of  a  mover's  liability.  Proposed 
paragraph  (a)  reads  as  follows: 

(a)  In  general,  you  are  legally  liable  for 
loss  or  damage  if  it  happens  dining 
performance  of  any  one  of  the  following  ' 
ihree  services  identified  on  your  lawful 
bill  of  lading: 

(1)  Transportation  of  household 
goods. 

(2)  Storage- in-transit  of  household 
goods,  including  incidental  pickup  or 
delivery  service. 

(3)  Servicing  of  an  appliance  or  other 
article,  if  you  or  your  agent  performs  the 
servicing. 

AMSA  proposes  revising  paragraph 
(a)  to  read  as  follows: 

(a)  In  general,  you  are  legally  liable  for 
loss  or  damage  if  it  happens  during 
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performance  of  any  transportation  of 
household  goods  and  all  related  services 
identified  on  your  lawful  bill  of  lading. 

AMSA  comments  that  paragraph  (c)  of 
this  section  provides  that  the  mover 
may  incur  additional  liability  if  it  sells 
excess  liability  insurance.  AMSA  states 
when  a  mover  arranges  for  the  purchase 
of  insurance  and  a  shipment  is 
transported  under  separate  liability 
insurance,  the  mover's  liability  is 
specifically  limited  to  60  cents  per 
pound  per  article.  AMSA  believes  the 
regulations  provide  for  no  additional 
coverage  by  the  mover  unless  the  mover 
fails  to  issue  a  copy  of  the  insurance 
policy  or  other  appropriate  evidence  of 
insurance  as  explained  in  proposed 
§  375.303(h).  Given  these  circumstances, 
AMSA  recommends  we  delete  this 
provision. 

Response  to  Comments  , 

We  do  not  agree  vnth  AGCT's 
suggestion  to  change  "loss  and  damage" 
in  the  title  of  the  section  to  "loss  or 
damage"  because  we  believe  the  words 
are  interchangeable  and  essentially 
mean  the  same  thing.  We  agree  with 
AMSA's  comments  on  paragraph  (a).  By 
using  the  phrase  "and  all  related 
services"  we  can  eliminate 
subparagraphs  (a)(l)-(a)(3).  This 
clarifies  that  the  mover  has  liability  for 
any  services  offered  in  the  bill  of  lading. 

We  are  also  adopting  the  AGCT's 
comments  to  change  "excess  liability 
insurance"  to  "liability  insurance."  We 
agree  with  AGCT  concerning  the  need 
for  additional  explanations  regarding 
carrier  liability  in  this  section  and  have 
included  appropriate  language  in 
§  375.201(d).  We  do  not  agree  with 
AMSA's  comments  concerning 
paragraph  (c).  Paragraph  (c)  builds  upon 
proposed  §  375.303(h)  by  noting  the  full 
liability  the  carrier  may  be  subject  to  if 
it  fails  to  issue  a  copy  of  the  insurance 
policy  or  other  appropriate  evidence  of 
insurance  as  explained  in  proposed 
§  375.303(h).  Thus,  we  are  keeping  the 
provision,  but  have  added  clarifying 
language  concerning  §  375.303(h) 
(§  375.303(g)  in  this  interim  final  rule). 

In  addition,  FMCSA  is  replacing  the 
reference  in  paragraph  (b)  to  the  1993 
released  rates  order  with  a  more  generic 
reference.  This  order  was  recently 
amended,  effective  May  12,  2002. 
Because  Surface  Transportation  Board 
released  rates  orders  may  change  over 
time,  the  regulations  should  not  be  date- 
specific  in  referencing  such  orders. 

Section  3  75.203     What  Actions  of  an 
Individual  Shipper  May  Limit  or  Reduce 
My  Normal  Liability? 

AMSA  comments  that  paragraph  (a) 
provides  that  the  inclusion  of  perishable 


household  goods  in  a  shipment  without 
notice  to  the  mover  relieves  the  mover 
of  liability.  It  suggests  that  to  comport 
with  generally  applicable  tariff 
provisions  that  allow  the  mover  to  limit 
liability  when  perishables  are  disclosed 
and  accepted  for  transportation,  this 
provision  should  be  expanded  to 
include  reference  to  hazardous  and 
dangerous  articles,  as  follows: 

If  an  individual  shipper  includes 
perishable,  dangerous  or  hazardous  articles 
in  the  shipment  without  your  knowledge, 
you  need  not  assume  liability  for  those 
articles  or  for  the  loss  or  damage  caused  by 
their  inclusion  in  the  shipment.  If  the 
shipper  requests  that  you  accept  such  articles 
for  transportation,  you  may  elect  to  limit 
your  liability  for  any  loss  or  damage  by 
appropriately  published  tariff  provisions. 

AMSA  believes  paragraph  (b),  by 
including  reference  to  units  of  weight 
and  measure  in  metric  terms  with  the 
Imperial  equivalent  expressed 
parenthetically,  will  prove  unduly 
confusing  to  both  individual  shippers 
and  the  moving  industry.  It 
recommends  that  until  such  time  as  the 
metric  system  is  more  commonly 
recognized  in  the  United  States,  the 
terms  should  be  reversed,  with  the 
metric  equivalent  shown  in  parenthesis. 

Response  to  Comments 

We  have  adopted  AMSA's  comments 
concerning  dangerous  and  hazardous 
articles.  This  change  also  comports  with 
49  CFR  175.25  concerning  passengers 
transporting  dangerous  or  hazardous 
materials  in  airline  baggage  and  18 
U.S.C.  1716  and  U.S.  Postal  publication 
number  52,  July  1999  (available  at 
http://www.usps.com/cpim/ftp/pubs/ 
pub52.pdf  and  http:// www,'. usps.com/ 
cpim/ftp/pubs/pub52.htm)  concerning 
hazardous,  restricted,  and  perishable 
articles  being  proper  for  mailing.  We 
have  also  placed  a  warning  similar  to 
§  175.25(a)(1)  in  Appendix  A  to  part 
375 — Your  Rights  and  Responsibilities 
When  You  Move  (YRRWYM),  noting 
that  the  mover  may  limit  its  liability  for 
the  transportation  of  such  materials  in 
household  goods. 

The  National  Institute  of  Standards 
and  Technology  (NIST)  has  advised 
FMCSA  that  we  should  primarily  use  SI 
(metric)  measurements.  The  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
cites  metric  units  before  inch-pound 
units  where  both  units  appear  together 
and  places  separate  sections  containing 
requirements  in  metric  units  before 
corresponding  sections  containing 
requirements  in  inch-pound  units.  In 
some  cases,  however,  trade  practice  is 
currently  restricted  to  the  use  of  inch- 
pound  units;  therefore,  some  NIST 
requirements  continue  to  specify  only 


inch-pound  units  until  the  National 
Conference  of  Weights  and  Measures 
achieves  a  broad  consensus  on  the 
permitted  metric  units.  In  accord  with 
NIST  policy,  FMCSA  will  use  trade 
practice  until  the  National  Conference 
on  Weights  and  Measures  achieves  a 
broad  consensus  on  the  permitted 
metric  units. 

Section  375.205    May  I  Have  Agents? 

The  AGCT  comments  that  we  should 
require  disclosure  of  any  agency 
relationships  to  a  shipper.  AMSA  does 
not  object  to  such  a  requirement  since 
it  is  normal  industry  practice  to  explain 
agency  relationships.  In  fact,  subpart  B 
of  YRRWYM  contains  an  explicit 
explanation  that  alerts  shippers  to  the 
existence  of  these  relationships. 

Response  to  Comments 

We  note  that  requiring  disclosure  of 
any  agency  relationships  to  a  shipper 
would  subject  us  to  additional 
information  collection  requirements  of  5 
CFR  part  120  for  that  disclosure.  We     • 
note  the  largest  motor  carriers  have 
agents  and  transport  the  most  household 
goods  shipments.  Since  we  explain  in 
the  YRRWYM  that  motor  carriers  may    - 
have  agents  and  AMSA  believes  it  is 
normal  industry  practice  to  make  such 
disclosures,  we  believe  it  is  not 
necessary  to  require  a  separate  notice  for 
shippers.  We  believe  shippers  have 
plenty  of  notice  that  agency 
relationships  may  exist  and  may  ask 
about  them.  If  a  mover  transports  a 
shipment  that  used  the  services  of  an 
agent,  and  the  agent  acted  upon,  or 
omitted,  items  in  its  performance  of 
such  transportation,  the  shipper  has  the 
right  to  file  a  complaint  with  us  against 
the  motor  carriCT  or  the  agent. 

Section  375.209    How  Must  I  Handle 
Complaints  and  Inquiries? 

NACAA  supports  the  requirement 
that  movers  maintain  a  procedure  for 
handling  complaints.  The  AGCT 
requested  that  FMCSA  impose  an 
explicit  affirmative  requirement  upon  a 
mover  to  respond  promptly  and 
appropriately  to  complaints  by  a 
shipper. 

AMSA  disagrees  with  the  AGCT 
because: 

*   *   *  as  the  [AGCT]  concedes,  the  proposed 
language  contemplates  that  movers  maintain 
internal  systems  that  are  responsive  to 
shippers'  complaints.  The  requirement  that 
telephone  numbers  be  furnished  to  shippers 
is  sufficient  to  ensure  ready  access  to  the 
mover's  system  and,  oTiviously,  what  "hiay 
constitute  an  "appropriate"  response  is 
dependent  upon  the  facts  of  each  situation. 
This  is  not  a  matter  that  warrants  a  more 
explicit  attempt  to  regulate. 
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Response  to  Comments 

We  believe  it  is  sufficient  to  ensure 
ready  access  to  the  carrier's  system  by 
requiring  a  telephone  number.  As 
AMSA  points  out,  what  may  constitute 
an  "appropriate"  response,  and  even  a 
prompt  response,  is  dependent  upon  the 
facts  of  each  situation.  We  do  not 
believe  explicit  regulation  is  warranted. 
We  believe  shippers  are  knowledgeable 
enough,  and  should  be  responsible 
enough,  to  inquire  with  better  business 
bureaus  and  us  if  they  are  dissatisfied 
with  a  mover's  complaint  handling. 
Better  business  bureaus  also  monitor  the 
number  of  and  types  of  complaints 
businesses  receive. 

Section  375.21 1     Must  I  Have  an 
Arbitration  Program? 

A  majority  of  household  goods 
complaints  we  receive  involve  loss  and 
damage  claims.  The  24  individual 
shippers  who  submitted  docket 
comments  generally  complain  about  the 
handling  of  their  loss  and  damage 
claims  rather  than  commenting  directly 
about  any  particular  aspect  of  the 
proposed  rule  or  solutions  to  correct 
such  problems.  The  ICCTA  imposes  an 
arbitration  requirement  for  the  handling 
of  most  loss  and  damage  claims  against 
interstate  movers.  See  49  U.S.C.  14708. 
We  proposed  to  amend  the  former 
"information  for  shippers"  section  of 
'    the  regulations,  formerly  49  CFR  375.2 
(proposed  §  375.213),  to  replace  the 
required  summary  of  the  carrier's 
dispute  settlement  program  with  a 
summary  of  its  arbitration  procedures 
and  results. 

As  we  discussed  in  the  NPRM, 
Congress  established  the  arbitration 
system  in  the  ICCTA  to  afford 
consumers  a  forum  for  resolving  loss 
and  damage  claims  arising  from 
transportation  of  household  goods  and 
to  replace  the  informal  dispute 
resolution  functions  previously  h^ded 
by  the  ICC.  The  ICC  conducted  the 
informal  dispute  resolution  functions 
under  its  general  authority  to  regulate 
movers,  but  did  not  have  a  specific 
statutory  requirement  to  perform  that 
function.  The  Congress  wanted  "private, 
commercial  disputes  to  be  resolved  the 
way  all  other  commercial  disputes  are 
resolved— by  the  parties."  See  H.R.  Rep. 
No.  104-311,  at  87-88  (1995).  See  also 
pages  117  and  121.  The  MCSIA 
expanded  the  availability  of  arbitration 
by  requiring  that  carriers  provide 
arbitration,  upon  shipper  request,  for 
claims  of  up  to  $5,000  (as  opposed  to 
the  $1,000  limit  in  the  ICCTA).  The 
GAO  report  also  studied  the  roles  of 
consumers  in  preventing  and  resolving 
disputes. 


NACAA  supports  having  movers 
maintain  an  arbitration  program  for  loss 
and  damage  claims. 

The  Consumers  Union  recommends 
we  require  each  mover  give  its 
arbitration  information  at  the  time  an 
estimate  is  made  rather  than  before 
executing  an  order  for  service. 

The  OCC  believes  arbitration  should 
be  expanded  to  include  a  format  for 
alternative  dispute  resolution. 
Arbitration  alone  limits  available 
dispute  resolution  means,  and  inasmuch 
as  alternative  dispute  resolution  enjoys 
widespread  recognition,  it  would  seem 
illogical  to  omit  it. 

The  AGCT  requests  FMCSA  require 
the  mover  to  provide  a  fair  and  prompt 
process  that  is  paid  for  by  the  mover.  By 
requiring  the  mover  to  bear  the  cost  of 
the  arbitration,  the  mover  has  an 
incentive  to  resolve  claims  and 
arbitration  proceedings  in  a  timely 
manner. 

The  25AG  suggest  modifying 
proposed  §  375.211(a)(2)  to  include  a 
paragraph  (iv)  to  require  conspicuous 
disclosure  of  the  right  to  the  information 
contained  in  §  375.211(a)(3).  They 
believe  that  §  375.211(a)(2)  and  (b)  are 
inadequate  as  disclosure  requirements 
because  they  provide  no  guidance  as  to 
either  the  timing  or  manner  of 
disclosure. 

The  25AG  also  believe  consumers 
need  to  know  of  their  right  to  forego 
arbitration  and  pursue  court  action 
under  49  U.S.C.  14704.  They  claim  that 
many  movers  refuse  to  participate  in 
their  own  program  or  do  so  in  a  dilatory 
fashion.  They  recommend  that  we 
require  arbitration  be  provided  at  a 
reasonable  cost  and  at  a  reasonable 
location,  without  undue  delay  before  a 
neutral  independent  third  party.  The 
arbitrator  should  be  empowered  to  grant 
whatever  relief  would  be  available  in 
court  under  law  or  in  equity. 

In  AMSA's  view,  a  requirement  that 
all  household  goods  carriers  file  annual 
arbitration  reports  would  likely  not  be 
useful  to  consumers,  itself,  and  the 
moving  industry.  AMSA  disagrees  that 
such  reports  would  assist  us  in  meeting 
our  statutory  responsibility  to  report  to 
Congress  regarding  arbitration,  and  in 
providing  individual  consumers  with 
relevant  claims  information. 

Details  regarding  arbitration  and  the 
relative  success  or  failure  of  the  single 
program  that  represents  virtually  all 
movers  are  readily  available  from 
AMSA,  it  asserts.  To  assist  us  in 
meeting  our  statutory  reporting 
requirements,  AMSA  stated  that  it  sent 
reports  to  FHWA  containing  the  results 
of  its  arbitration  program,  both  in 
advance  of  the  June  1997  due  date  of  the 


FHWA  report  to  Congress  and  after  June 
1997. 

AMSA  believes  that  the  information 
contained  in  the  periodic  AMSA  reports 
is  sufficient.  It  believes  we  can  use  its 
reports  to  monitor  the  moving  industry  • 
under  49  U.S.C.  14708(g).  From  a 
consumer  standpoint.  AMSA  is  not 
convinced  that  the  requested  claims 
handling  information  would  provide 
consumers  with  meaningful  claims  data. 
Furthermore,  it  also  is  not  convinced 
that  individual  consumers  are  interested 
in  claims  data  when  it  comes  to  their 
selection  of  a  mover.  Consumers  are 
more  interested,  AMSA  believes,  in 
whether  the  mover  is  properly  licensed, 
has  insurance,  has  a  good  professional 
reputation,  and  complies  with  the 
regulations.  AMSA  reported  the 
industry  has  a  claims  frequency  ratio  of 
roughly  21  percent,  i.e.,  only  one  in 
every  five  shipments  results  in  a  claim. 
AMSA  interprets  this  to  mean  that  the 
proposed  report  would  have  no 
relevance  to  alinost  80  percent  of  the 
consumer  shippers  whose  shipments  do 
not  sustain  loss  or  damage.  It  asserts 
that  the  incidence  of  arbitration  is  even 
less  frequent.  AMSA's  experience  is  that 
less  than  one  percent  of  all  claims  result 
in  arbitration:  thus  more  than  99  percent 
of  the  shipments  transported  will  not 
become  involved  in  the  arbitration 
process. 

From  a  technical  standpoint,  AMSA 
believes  the  proposed  report  only 
requires  the  reporting  of  the  total 
number  of  shipments  transported  and 
the  number  of  claims  less  than  and  over 
the  statutory  maximum  for  mandatory 
arbitration.  It  believes  the  meaning  of 
our  "total  shipments"  (all  household 
goods  shipments;  only  COD  shipments, 
excluding  civilian  government,  military 
and  national  accounts)  is  unclear,  as  is 
the  "number  of  claims"  (claims  filed; 
claims  paid,  emd  so  on).  AMSA 
presumes  that  it  would  be  left  to 
consumers  to  try  to  calculate  a  claims 
frequency  ratio  from  the  data  provided 
and.  if  they  get  that  far,  to  compare  their 
particular  mover's  frequency  with  that 
of  other  movers  or  with  industry  average 
data.  Complicating  this  situation  is  the 
fact  that  some  carriers  encourage  the  use 
of  arbitration,  while  others  do  not. 
Therefore,  individual  carrier  data  may 
be  entirely  misleading,  e.g.,  a  high 
number  of  arbitration  cases  could  be 
construed  to  mean  the  carrier  has  an 
unacceptable  claims  experience  when 
precisely  the  opposite  may  be  true  since 
the  number  of  arbitrations  may  bear  no 
relation  to  the  number  of  claims. 

In  addition,  AMSA  asserts  that  the 
language  of  the  proposal  makes  it  clear 
that  FMCSA  will  be  required  to  process 
and  maintain  over  2,000  carrier  annual 
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reports  in  order  to  respond  to  consumer 
requests  for  information.  Also,  FMCSA 
would  be  required  to  allocate  resources 
to  answer  consumer  questions  regarding 
the  reports  and  compile  aggregate 
statistics  to  be  in  a  position  to  answer 
consiuner  questions  regarding  the 
importance  and  meaning  of  a  given 
carrier's  data.  Consumers  will  be  unable 
to  make  informed  decisions  regarding 
report  data  unless  they  know  how 
specific  carrier  data  compares  to 
industry  average  data.  All  of  this 
assumes  that  we  have  the  necessary  staff 
to  collect,  process,  and  disseminate 
more  than  2.000  such  reports  each  year 
to  even  a  fraction  of  the  600.000 
individual  shippers  who  may  choose  to 
request  a  copy.  Since  experience  has 
shown  AMSA  that  considerably  less 
than  1,000  shippers  will  request 
arbitration  in  any  year,  any  benefits  that 
may  be  derived  from  this  system  will  be 
overshadowed  by  the  time,  effort,  and 
money  expended  preparing,  filing, 
copying,  and  disseminating  such 
reports. 

AMSA  also  comments  that  paragraph 
(a)(3)  would  require  that,  upon  an 
individual  shipper's  request  for 
arbitration,  the  mover  must  furnish 
forms  and  information  necessary  to 
initiate  an  action  to  resolve  a  dispute.  It 
believes  the  requirement  that  specific 
forms  be  furnished  will  be  imduly 
biudensome. 

Section  14703  of  the  Code,  it  argues, 
requires  that  movers  furnish  shippers 
with  written  information  explaining  the 
availability  of  their  dispute  settlement 
programs.  One  of  the  benefits  of  these 
programs  is  that  the  process  (at  least  the 
AMSA  version  of  the  process)  is  quite 
informal  and  easy  to  use.  No  forms  are 
required.  Instead,  shippers  need  only 
submit  a  written  request  for  arbitration 
by  letter  or  facsimile.  AMSA  believes 
requiring  the  use  of  specific  forms  to 
initiate  the  procediu^e  will  only  serve  to 
unduly  complicate  a  program  that  has 
been  running  effectively  without  such 
forms  for  more  than  two  years. 
Accordingly,  it  recommends  that  the 
words  "forms  and"  should  be  deleted 
from  paragraph  (a)(3). 

The  AGCT  recommends  that  the  cost 
of  arbitration  be  borne  entirely  by 
movers  to  provide  an  incentive  to 
resolve  claims  promptly. 

AMSA  believes  that  Congress  has 
addressed  this  point.  Shippers  may  not 
be  assessed  more  than  one-half  the  cost 
of  arbitration  and  arbitrators'  decisions 
may  include  cost  assessments.  See  49 
U.S.C.  14708(b)(5).  It  argues  that 
Congress  no  doubt  viewed  the  payment 
by  shippers  of  a  portion  of  the  expense 
of  arbitration  as  a  means  to  discourage 
the  presentation  of  frivolous  claims.  Of 


course,  movers  may  elect  to  bear  a 
greater  portion  or  all  of  these  costs  if 
they  so  elect. 

The  OCC  recommends  that  arbitration 
be  expanded  to  include  "Alternative 
Dispute  Resolution,"  arguing  that 
arbitration  alone  is  limiting.  AMSA 
believes  that  Congress  has  also 
addressed  this.point.  The  applicable 
statute,  49  U.S.C.  14708,  refers  to 
"arbitration"  as  a  means  of  settling 
disputes  between  movers  and  shippers. 
That  aside,  "Alternative  Dispute 
Resolution"  is  a  generic  term  that  refers 
to  a  wide  array  of  practices  which  are 
intended  to  resolve  disagreements  at 
lower  cost  than  would  be  incurred  in 
litigation  and  includes  arbitration. 

The  25AG  recommend  that  the 
proposed  arbitration  section  should  be 
strengthened  in  several  respects  by.  the 
addition  of  requirements  for  prominent 
disclosure  of  consumers'  rights  at  the 
outset  of  the  transportation  transaction 
and  expeditious  processing  of  requests 
for  arbitration  by  impartial  third  parties. 

AMSA  is  not  opposed  to  an  explicit 
recitation  of  mover  responsibilities 
related  to  disclosure  and  other  aspects 
of  statutorily  mandated  arbitration 
programs.  However,  it  argues  that  the 
predicate  for  the  25AG's  argiunent  is 
that  if  the  regulations  are  not  explicit, 
"*   *   *  many  movers  will  not 
participate  in  arbitration  in  good  faith 
otherwise."  Such  a  proposition  is 
obviously  inconsistent,  it  states. 

If  a  mover  is  intent  on  violating  the 
requirements  of  law,  AMSA  argues, 
explicit  regulatory  language  will  not  act 
as  a  deterrent.  This  is  a  matter  of 
enforcement.  To  the  extent  the  25AG 
have,  as  they  assert,  encountered 
movers  that  do  not  participate  in  an 
arbitration  program,  AMSA  argues  that 
those  movers  should  be  reported  to 
FMCSA  for  enforcement  action. 

Moreover,  AMSA  notes  that  the 
proposed  regulation  contains  no  less  - 
than  14  explicit  directives  that  will 
govern  all  aspects  of  mover  arbitration 
programs.  One  of  those  requirements 
states  that:  "You  must  produce  and 
distribute  a  concise,  easy-to-read, 
accurate  siunmary  Qf  your  arbitration 
program,  including  the  items  in  this 
section."  §  375.211(b).  In  addition, 
paragraph  (a)(2)  requires  that  "Before 
the  household  goods  are  tendered  for 
transport,  your  arbitration  program  must 
provide  notice  to  the  individual  shipper 
of  the  availability  of  neutral  arbitration. 
*   *   *"  Thus  AMSA  believes  these  and 
other  provisions  of  the  proposed 
regulations  clearly  address  the  25AG's 
concerns. 


Response  to  Cotiunents 

We  agree  with  AMSA.  We  believe  the 
annual  arbitration  report  (proposed 
§§  375.901-375.907)  will  not  be  a 
benefit  to  shippers,  the  industry,  or 
FMCSA.  We  also  believe  we  should  not 
retain  the  ICC's  annual  performance 
report  elements  for  a  combined  aimual 
report.  Consumers  will  have  to  make 
informed  decisions  regarding  movers' 
products  and  services  without  past 
performance  reports  that  have  been,  and 
most  likely  would  continue  to  be, 
inaccurate.  FMCSA  does  not  have  the 
necessary  staff  to  collect,  process,  verify, 
and  disseminate  such  reports  each  year 
to  all  individual  shippers,  consumer 
advocacy  organizations,  and  attorneys 
general  who  may  choose  to  request  a 
copy. 

AMSA  was  correct  that  FMCSA 
would  be  required  to  process  and 
maintain  over  4.000  carrier  annual 
reports  in  order  to  respond  to  consumer 
requests  for  information.  (The  NPRM 
used  the  figure  2,000  for  the  number  of 
motor  carriers,  but  we  are  using  4.000  in 
this  Interim  Final  Rule,  based  en  the 
FMCSA  Motor  Carrier  Management 
Information  System  and  Insurance 
Division's  best  estimate  in  March  2002 
of  the  number  of  active  household  goods 
carriers  authorized  to  operate  in 
interstate  commerce.)  Also,  the  agency 
would  have  to  allocate  resources  to 
answer  consumer  questions  regarding , 
the  reports  and  compile  aggregate 
statistics  if  we  were  to  be  in  a  position 
to  answer  consumer  questions  regarding 
the  importance  and  meaning  of  a  given 
carrier's  data.  Consumers  would  be 
imable  to  make  informed  decisions 
regarding  report  data  unless  they  know 
how  specific  carrier  data  compares  to 
industry  average  data.  All  of  this  would 
assume  that  FMCSA  would  have  the 
necessary  staff  to  collect,  process,  and 
'  disseminate  more  than  4,000  such 
reports  each  year  to  even  a  fraction  of 
the  600,000  individual  shippers  who 
may  choose  to  request  a  copy.  Any 
benefits  that  may  be  derived  from  a 
reporting  system  would  be  outweighed 
by  the  time,  effort,  and  money  expended 
preparing,  filing,  copying,  and 
disseminating  such  reports.  FMCSA 
cannot  justify  the  information  collection 
costs  in  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  Therefore,  FMCSA  is 
withdrawing  the  proposal  to  require  the  " 
filing  of  an  annual  arbitration  report. 

We  congratulate  AMSA  for  not 
needing  forms  to  initiate  its  arbitration 
programs.  As  AMSA  points  out, 
however,  it  does  not  represent  all 
interstate  movers.  FMCSA  does  not 
want  to  preclude  a  mover  who  finds  it 


9 

35070  Federal  Register/ Vol.  68.  No.  1 1 2 / Wednesday.  June  11,  2003 /Rules  and  Regulations 


necessary  to  have  a  form  from  requiring 
that  form  and  we  would  require  the 
mover  provide  it  upon  the  individual 
shipper's  request. 

We  note,  in  response  to  comments  by 
MACAA  and  OCC,  that  consumers  have 
numerous  remedies  available  to  them 
before  entering  the  arbitration  process  or 
if  carriers  fail  to  establish  and  maintain 
arbitration  processes.  As  the  25AG  note, 
consumers.  NACAA,  and  the  OCC 
should  know  of  the  consumer's  right  to 
decline  from  participating  in  arbitration, 
and,  instead,  pursue  court  action  under 
49  U.S.C.  14704.  We  believe  it  is  not 
necessary  to  inform  movers  of  this  right 
in  part  375  since  AMSA  has  shown 
through  its  comments  that  its  members 
have  a  good  understanding  of  the 
statute.  FMCSA  has  added  this 
information  to  the  YRRWYM  appendix, 
though,  to  be  provided  to  shippers  for 
their  benefit. 

NACAA  should  not  be  surprised 
about  our  position  regarding  our  limited 
role  in  dispute  resolution.  The  Congress, 
as  the  NPRM  noted,  provided  a  clear 
understandable  directive  against 
allocating  scarce  resources  to  resolve 
private  disputes  and  indicated  that  our 
primary  role  was  to  oversee  the 
regulations.  The  GAO  report  also  noted 
this  Congressional  directive. 
•    We  are  not  adopting  the  NACAA 
recommendation  that  the  regulations 
require  that  other  Federal,  State,  and 
local  agencies  retain  jurisdiction  over 
movers'  acts  and  practices.  This  can  be 
accomplished  only  by  statute,  not 
through  these  regulations. 

Section  375.213     What  Information 
Must  I  Provide  to  a  Prospective 
Individual  Shipper? 

NACAA  supports  requiring  movers  to 
provide  all  prospective  customers  with 
the  YRRWYM  booklet.  NACAA  further 
believes  movers  should  be  required  to 
insert  their  prior  two  years  arbitration 
reports  in  YRRWYM  to  enable 
consumers  to  examine  the  claims 
history  of  a  prospective  mover.  It      * 
believes  the  expense  to  movers  will  be 
negligible.  It  also  recommends  that  all 
movers  post  annual  arbitration  reports 
on  the  Internet  with  references  to  their 
web  site  in  YRRWYM  and  that  FMCSA 
audit  these  arbitration  reports. 

The  AGCT  suggests  requiring  movers 
to  provide  a  prospective  shipper  with  a 
copy  of  a  blank  uniform  bill  of  lading 
used  by  the  mover  before  loading  the 
shipment,  to  give  the  shipper  an 
opportunity  to  review  and  ask 
meaningful  questions  about  the  terms 
listed  on  the  form.  It  also  would  require 
movers  to  provide  copies  of  their  tariffs 
to  properly  inform  the  consumer  of 


possible  charges  that  may  be  levied  by 
the  mover. 

The  Consumers  Union  recommends 
that  the  information  required  by  this 
section  be  provided  at  the  time  an 
estimate  is  given  rather  than  before  an 
order  for  service  is  executed. 

AMSA  believes  the  AGCT's 
recommendation  that  movers  be 
required  to  provide  a  blank  bill  of  lading 
and  their  tariffs  to  prospective  shippers 
is  unrealistic  and  burdensome.  AMSA 
alleges  that  industry  data  indicates  that 
roughly  three  shipment  surveys  are 
performed  for  each  shipment  booked. 
AMSA  did  not  provide  the  data  for  the 
docket.  AMSA  believes  requiring  the 
distribution  of  bills  of  lading  and  tariffs 
containing  several  hundred  pages  of 
technical  matter  to  prospective  shippers 
would  burden  shippers  and  movers 
alike.  In  any  event,  Congress  has 
addressed  this  issue  by  requiring  in '49 
U.S.C.  13702(c)(1)  that  movers  provide 
notice  of  the  availability  of  their  tariffs 
for  shippers  who  would  elect  to 
examine  tariff  provisions  related  to  their 
move. 

Consumers  Union  strongly  urges 
FMCSA  to  redraft  YRRWYM  into  even 
plainer  language.  As  one  example  it 
states  that  subpart  K  should  be  at  the 
front  of  the  pamphlet. 

AMSA  disagrees  with  the  Consumers 
Union.  The  proposed  YRRWYM 
publication  is  a  substantial  revision  of 
the  former  ICC  publication.  AMSA 
believes  it  significantly  clarifies  many 
points  that  are  important  to  consumers 
in  language  that  represents  a  major 
improvement  over  the  former  ICC 
language. 

Response  to  Comments 

FMCSA  will  adopt  the  specific 
recommendation  provided  by  the 
Consumers  Union  by  moving  Subpart  K 
to  the  front  of  the  pamphlet. 

In  the  interim  final  rule,  FMCSA  has 
added  a  paragraph  (al(3)  requiring 
,  movers  to  provide  notice  of  the 
availability  of  the  applicable  sections  of 
their  tariffs  for  shippers'  examination  or 
have  copies  sent  to  them  upon  request. 
FMCSA  believes  this  addition  provides 
shippers  with  adequate  information  to 
assist  themselves  in  asking  informed 
questions. 

To  require  significant  additional 
consumer  information  be  provided  by 
carriers,  as  recommended  by  some 
commenters  (arbitration  reports,  blank 
bills  of  lading,  complete  copies  of  tariff) 
at  the  time  an  estimate  is  given,  would 
add  significant  burdens  on  carrier^ 
beyond  anything  proposed  in  the 
NPRM.  Since  shippers  frequently  obtain 
more  than  one  estimate,  the  additional 
burden  on  carriers  could  be  multiplied 


several  times.  Also,  because  most  tariffs 
are  voliuninous  documents,  FMCSA 
believes  that  it  is  beneficial  to  both 
shippers  and  carriers  to  limit  the 
additional  requirements  in  paragraph 
(a)(3)  to  the  applicable  sections  of  the 
tariff. 

Section  375.215    How  Must  I  Collect 
Charges? 

The  OCC  recommends  the  option  of 
pre-payment  be  made  available  at  the 
shipper's  election,  especially  for  weight- 
based  shipments.  The  mover  would 
insure  an  accurate  weight  before 
shipping  to  protect  its  weight-based 
revenues.  The  shipper,  in  turn,  would 
have  more  confidence  in  the  weight  and 
pre-payment  of  freight  charges  would 
eliminate  unexpected  destination  or 
other  charges. 

AMSA  questions  whether  OCC's 
recommendation  would  serve  the 
interests  of  shippers.  Section 
375.401(a)(1)  of  the  proposed 
regulations  provides  a  mechanism  for 
guaranteed  charges.  Shippers  have  the 
option  of  electing  to  tender  their  goods 
under  a  binding  estimate  and,  in  fact, 
many  exercise  that  option.  AMSA  states 
that  its  data  indicates  that  47.2  percent 
of  all  COD  consumer  shipments  were 
transported  under  binding  estimate 
tariff  provisions  in  1996.  (AMSA  did  not 
provide  this  data  for  the  docket.)  AMSA 
believes  that  authorizing  payment  of 
transportation  charges  in  advance  of  the 
actual  delivery  of  goods  could  provide 
unscrupulous  movers  with  the 
opportunity  to  deceive  shippers.  As  a 
case  in  point,  it  notes  the  experience  of 
Ms.  Josephine  Meany,  whose  complaint 
is  included  in  the  NACAA  comments. 
Unfortunately,  Ms.  Meany  paid 
thousands  of  dollars  to  an  unlicensed 
mover  for  what  amounted  to  essentially 
no  service.  Her  son's  goods  were  not 
transported  to  the  intended  destination 
and  she  was  forced  to  hire  and  pay  a 
second  mover  to  transport  the  goods. 
AMSA  urges  that  we  reject  the  OCC 
recommendation. 

Response  to  Comments 

FMCSA  agrees  with  AMSA.  The 
shipper  may  not  know  at  the  time  he  or 
she  contracts  for  transportation  whether 
circtunstances  related  to  the  move  may 
cause  additional  freight  charges  beyond 
those  agreed  upon  at  origin.  The  mover 
should  not  be  held  accountable  for  poor 
planning  on  the  shipper's  part.  FMCSA, 
however,  has  added  regulatory  text  to 
the  interim  final  rule  that  specifies  that 
all  rates  and  charges  for  the 
transportation  and  services  rendered 
must  be  in  accordance  with  the  mover's 
applicable  tariff  in  effect,  including  the 
method  of  payment. 
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Section  375.21 7    How  Must  I  Collect 
Charges  Upon  Delivery? 

NACAA  requests  a  modification 
stating  that  the  mover  "may  specify  two 
forms  of  payment  acceptable,  only  one 
being  cash  or  a  cash  equivalent." 

The  AGCT  suggested  FMCSA 
establish  nondiscriminatory  rules 
governing  cash-on-delivery  (COD) 
service  and  collection  of  COD  funds 
rather  than  allowing  movers  to  develop 
their  own  procedures  in  the  tariff.  It 
suggested  modifying  paragraph  (b)  to 
require  movers  to  relinquish  possession 
of  a  shipment  upon  payment  by  the 
consumer  of  an  amount  substantially 
less  than  the  binding  or  non-binding 
estimate.  This  provides  the  consumer 
with  some  leverage  over  the  mover  in 
the  event  of  a  dispute.  The  mover  would 
have  to  piu^ue  a  claim  against  the 
consumer  rather  than  requiring  full 
payment  by  the  consumer  and  forcing 
the  consumer  to  pursue  the  mover.  Such 
a  burden  shift  provides  greater 
protection  for  the  consumer. 
"  AMSA  comments  that  the  NACAA 
proposal,  if  adopted,  would  limit  the 
options  available  to  movers  and  their 
customers  to  effect  the  payment  of 
transportation  charges.  The  generally 
applicable  options  for  payment  are  cash, 
certified  check,  traveler's  check,  or  bank 
check  (drawn  by  a  bank  and  signed  by 
a  bank  officer).  See  HGB  Tariff  40O-M, 
Item  29.  In  addition,  the  existing  credit 
regulations  in  §377.215,  the  household 
goods  regulations  in  §  375.19,  and 
proposed  §  375.221,  authorize  the  credit 
card  option  for  payment  and  provide 
specific  requirements  related  to  the  use 
of  credit.  Taken  as  a  whole.  AMSA 
believes  these  provisions  adequately 
address  the  concerns  expressed  by 
NACAA. 

AMSA  believes  the  AGCT  proposal 
for  adopting  nondiscriminatory  rules  for 
the  collection  of  transportation  charges 
in  this  proceeding  is  addressed  in  the 
preceding  paragraph.  Add^onally, 
AMSA  asserts  that  the  A(XT  has 
apparently  neglected  to  consider  the 
discussibn  at  page  27128  of  the  NPRM 
that  outlines  the  FHWA  response  to  the 
moving  industry's  request  for 
amendment  of  die  existing  credit 
regulations.  AMSA  states  "obviously, 
household  goods  movers  are  not  at 
liberty  to  fashion  payment  and/or 
extension  of  credit  tariff  provisions  that 
would  violate  the  existing  or  proposed 
FHWA  regulations." 

The  25AG  argue  that  the  fonn  of 
payment  issue  is  directly  related  to 
consumer  overcharge  complaints.  The 
25AG  therefore  propose  that  §  375.221 
require  that,  if  a  mover  agrees  to  accept 
a  credit  card  at  the  beginning  of  the       ^ 


shipment  transaction,  the  credit  card 
should  be  accepted  at  delivery.  They 
^Iso  propose  a  related  amendment  to 
§  375.503(b)(9)  dealing  with  bill  of 
lading  contents,  which  would  require 
disclosure  of  the  form  of  payment 
required  upon  delivery  if  it  is  different 
bom  that  agreed  to  at  the  outset  of  the 
transaction. 

In  a  similar  vein,  the  AGCT  is 
opposed  to  permitting  movers  to  treat 
the  reversal  of  a  credit  card  transaction 
as  an  involuntary  extension  of  credit.  It 
argues  that  consimiers  should  be 
authorized  to  treat  a  mover's  failiu°e  to 
pay  a  claim  for  delay  or  loss/damage  as 
an  "involuntary  extension  of  the 
shipper's  credit  to  the  mover,"  thus 
subjecting  the  mover  to  the  same 
financial  penalties  as  the  consiuner 
bears  imder  the  credit  regulations  at 
§375.807. 

AMSA  asserts  that  each  of  these 
proposals  is  fraught  with  the  potential 
for  endless  controversies  between 
movers  and  shippers.  More  importantly, 
it  believes,  they  reflect  a 
misunderstanding  of  Congressional 
intent.  Section  13707  provides  that  a 
motor  carrier  "  *   *   *  shall  give  up 
possession  at  the  destination  of  the 
property  transported  by  it  only  when 
payment  for  the  transportation  or 
service  is  made."  Since  the  extension  of 
credit  by  movers  is  permissive,  it  would 
be  foolhardy  to  adopt  regulations  that 
would  attempt  to  address  these  issues 
since  they  cannot  adequately  anticipate 
the  many  circumstances  that  occur 
when  drivers  and  consumers  setUe 
accoimts  at  the  time  of  delivery.  AMSA 
argues  that  accepting  a  credit  card  af 
origin,  for  example,  provides  the 
consiuner  with  sufficient  time  to  seek 
alternative  means  of  payment  should 
the  charge  amount  be  declined  by  the 
card  issuer.  If  a  driver  delivers  on 
weekends  or  after  hours  and  the  mover's 
credit/collection  department  is  closed, 
the  driver  cannot  call  in  the  charges  and 
the  mover  will  not  be  in  a  position  to 
make  certain  that  the  card  issuer  will 
accept  the  charge.  Dealing  with  a  credit 
card  at  delivery  may  also  cause 
unnecessary  delays.  If  the  charge  is 
declined,  the  consumer  must  seek 
alternative  means  of  payment  that  could 
unnecessarily  delay  defivery.  In  the 
meantime,  the  mover  must  wait,  which 
could  result  in  additional  charges, 
vehicle  detention,  or  storage-in-transit. 
These  proposals  could  have  the 
unfortunate  result  of  forcing  movers  to 
limit  the  payment  alternatives  that  are 
presently  offered  to  shippers. 

AMSA  strongly  opposes  the  AGCT 
proposal  that  movers  should  be  required 
to  relinquish  possession  of  a  shipment 
upon  payment  of  an  amount 


"substantially  less  than  the  binding  or 
non-binding  estimate"  in  order  to 
provide  consumers  with  "leverage"  in 
the  event  a  dispute  arises.  AMSA 
believes  it  obviously  ignores  the 
requirements  of  49  U.S.C.  13707  and  the 
important  requirement  contained  in  49 
U.S.C.  13702(a)(2)  that: 

The  mover  may  not  charge  or  receive  a 
different  compensation  for  the  transportation 
or  service  than  the  rate  specified  in  the  tariff, 
whether  by  returning  a  part  of  that  rate  to  a 
person,  giving  a  person  a  privilege,  allowing 
the  use  of  a  facility  that  affects  the  value  of 
that  transportation  or  service,  or  another 
device. 

AMSA  believes  the  25AG  have 
approached  this  and  a  number  of  other 
issues  as  if  the  regulations  to  be 
promulgated  should  be  treated  in  a 
vacuum  with  no  consideration  given  to 
underlying  statutory  directives  or 
restraints.  They  also  ignore  the  fact  that 
movers  have  a  lien  on  the  goods  they 
transport  and  may  refuse  to  deliver  until 
their  charges  are  paid  or  guaranteed. 
Illinois  Steel  Co.  v.  Baltimore  &■  Ohio 
Railroad  Co..  320  U.S.  508  (1944). 

Response  to  Comments 

FMCSA  appreciates  the  comments -- 
received  regarding  this  section  and  has 
incorporated  the  recommendation  that 
we  require  the  mover  to  specify  the  form 
of  payment  when  the  mover  prepares 
the  estimate.  The  mover  and  its  agents 
must  honor  the  form  of  payment  at 
delivery,  except  when  a  shipper  agrees 
to  a  change.  The  mover  must  include 
the  same  information  on  the  order  for 
service  and  bill  of  lading.  It  is  important 
to  state  in  the  rule  that  the  carrier  must 
accept  the  method  of  payment  originally 
agreed  in  order  to  avoid  unnecessarily 
burdening  the  shipper,  who  may  not  be  - 
prepared  to  make  an  alternative  form  of 
payment.  For  example,  in  a  case  where 
a  cashier's  check  is  the  agreed  payment 
and  the  carrier  demands  cash  on  a 
Satiu-day  evening  when  the  bank  is 
closed,  a  serious  problem  would  be 
created  for  the  shipper,  most  likely 
resulting  in  the  driver  leaving  without 
unloading  the  shipment 

FMCSA  has  also  added  another 
requirement  to  the  interim  final  rule.  If 
the  mover  or  its  agent  agrees  to  accept 
a  charge  or  credit  card  payment  as  the 
method  to  pay  for  receipt  of  goods  at 
delivery,  then  the  mover  must  arrange 
for  delivery  during  the  time  the  mover's 
credit/collection  department  is  open  to 
seek  approval  of  payment  by  card 
issuer,  unless  the  vehicle  is  equipped  to 
process  credit  card  payments. 
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Section  375.221    May  I  Use  a  Charge  or 
Credit  Card  Plan  for  Payments? 

The  OCC  believes  the  term  "cashier's 
check"  should  not  supplant  the  term 
"money  order."  A  loss  of  an  open 
money  order  that  does  not  denote  a 
payee  can  result  in  a  stop  payment  of 
the  same.  No  stop  payment  is  available 
for  the  loss  of  cash.  A  shipper  may 
hesitate  to  carry  a  large  sum  of  cash  and 
may  want  to  go  to  a  convenience  store 
and  convert  the  cash  into  consecutive 
money  orders.  AMSA  agrees  that  both 
terms  should  be  used. 

The  25AG  believe  the  regulations 
should  mandate  that  the  mover's 
payment  policy  be  the  same  at  all  stages 
of  the  transaction.  If  charge  or  credit 
cards  are  permitted  at  the  order  for 
service,  the  cards  should  be  allowed  at 
the  time  of  delivery.  They  suggest  that 
carriers  should  inform  consumers  of 
their  payment  policies. 

The  AGCT  suggests  the  regulations 
should  not  allow  carriers  to  treat 
reversal  of  credit  card  transactions  as  an 
involuntary  extension  of  credit.  This  is 
not  consumer  protection,  it  believes.  If 
carriers  suffer  financial  loss  due  to 
actions  of  the  consumer,  carriers  should 
be  required  to  rely  on  the  same  avenues 
of  dispute  resolution  that  are  available 
to  the  shipper.  It  further  recommends 
that  FMCSA  should  allow  a  consumer  to 
treat  a  carrier's  failure  to  pay  a  claim  for 
untimely  shipments  or  damage  or  loss 
as  an  involuntary  extension  of  the 
shipper's  credit  to  the  carrier,  subjecting 
the  carrier  to  the  same  financial 
penalties  as  the  consumer  listed  in 
§375.807. 

Response  to  Conunents 

FMCSA  has  added  money  orders  as  a 
form  of  acceptable  payment  in  the 
interim  final  rule.  If  a  mover  accepts 
money  orders  as  an  acceptable  form  of 
payment,  the  mover  must  include  the 
provision  in  its  tariff. 

FMCSA  has  also  added  language  to 
§  375.221(a)  to  make  it  clear  that  a 
carrier  is  bound  by  the  payment 
provisions  in  its  tariff  from  the  time  it 
gives  an  estimate  until  completion  of 
any  transaction  that  results  from  that 
estimate,  unless  otherwise  agreed  with  a 
shipper  under  §  375.217(a). 

FMCSA  has  retained  the  rule  language 
that  allows  a  carrier  to  treat  a  reversal 
of  a  credit  card  transaction  as  an 
involuntary  extension  of  credit  because 
the  use  of  a  credit  card  is  considered  an 
alternative  to  payment  in  cash,  certified 
check,  money  order,  or  cashiers  check, 
which  are  payment  methods  that  cannot 
be  reversed. 

However,  FMCSA  has  not  added  a 
provision  allowing  a  consumer  to  treat 


an  unpaid  claim  against  a  carrier  as  an 
involuntary  extension  of  credit.  Adding 
such  a  provision  would  be  beyond  the 
scope  of  the  NPRM.  Resolution  of  a 
claim  that  may  be  in  dispute  is 
traditionally  resolved  in  a  State  court. 

Section  375.301     What  Service  Options 
May  I  Provide? 

The  AGCT  recommends  that  the 
regulations  should  require  carriers  to 
have  liability  insurance  covering 
casualty  losses  resulting  from  the 
actions  of  the  carrier. 

AMSA  conunents  that  the  rationale 
underlying  the  AGCT  recommendation 
is  not  clear.  AMSA  states  that  carriers 
are  liable  for  cargo  loss  and  damage 
under  49  U.S.C.  14706  and  must 
provide  evidence  of  insurance  pursuant 
to  49  U.S.C.  13906(a)(3).  As  a  general 
proposition,  casualty  insurance 
coverage  contemplates  personal  injury 
losses,  a  subject  that  is  not  related  to 
this  proceeding.  In  any  event,  carriers 
are  also  required  by  statute  to  maintain 
liability  insurance  in  amounts 
prescribed  by  the  Secretary  covering 
bodily  injury,  etc.  See  49  U.S.C. 
13906(a)(1). 

Response  to  Comments 

FMCSA  agrees  with  AMSA.  The 
AGCT's  recommendation  appears  to 
contemplate  requiring  personal  injury 
loss  coverage  in  these  regulations.  This 
is  not  within  the  scope  of  this 
rulemaking  and  is  already  required  by 
statute  and  regulation. 

Section  375.303    If  I  Sell  Liability 
Insurance  Coverage,  What  Must  I  Do? 

The  25AG  recommend  requiring  clear 
and  conspicuous  disclosure  to 
consumers  of  all  limitations  on  liability 
coverage  and  any  inventory 
requirements  needed  for  valuation  of 
their  shipments,  as  well  as  requiring 
disclosure,  at  the  time  of  delivery,  of 
whether  any  agents  were  used  during 
the  move  and  whether  the  consumer's 
goods  were  stored  during  the  shipment. 
They  further  recommend  that  upon  the 
consumer's  request,  carriers  should 
provide  numerous  pieces  of 
information.  Such  information  would 
include  the  agents  or  subcontractors 
used  during  the  move,  liability  coverage 
for  that  move,  identification  of  all 
storage  facilities  used,  and  liability 
coverage  attendant  to  that  storage.  They 
also  suggest  development  of  regulations 
that  will  sharply  limit  the  use  of 
disreputable  tactics  by  some  carriers  to 
avoid  legitimate  liability  coverage 
obligations. 

The  AGCT  suggested  the  regulations 
require  carriers  to  procure  insurance  on 
behalf  of  the  shipper.  If  a  carrier  sells  or 


offers  to  sell  liability  insiu'ance  to  the 
shipper,  the  carrier  must  comply  with 
any  applicable  licensing  requirements  of 
a  State  insurance  regulatory  body.  If  the 
carrier  sells  or  procures  insurance  on 
behalf  of  the  consumer,  the  consumer 
must  he  the  named  insured  on  the 
policy  and  the  carrier  must  provide  the 
consumer  with  a  copy  of  the  policy  and 
a  certificate  of  insurance  indicating  the 
period  of  coverage. 

AMSA  conunents  that  the  language 
proposed  in  §  375.303(a)(1)  and  (2)  is 
unclear  in  establishing  the  conditions 
under  which  carriers  may  sell  or 
procure  insurance  coverage  for  cargo 
loss  or  damage.  As  written,  paragraph 
(a)  provides  that  insurance  may  be 
procured  only  under  the  two  conditions 
set  out  in  paragraphs  (a)(1)  and  (2). 
However,  those  paragraphs  are  not 
connected  with  the  conjunctive  "and" 
or  the  disjunctive  "or."  Moreover, 
AMSA  believes  the  language  in 
paragraph  (a)(2)  is  confusing.  It 
describes  a  situation  where  the  shipper 
fails  to  declare  a  valuation  of  $1.25  per 
pound  and  pays  or  agrees  to  pay  the 
carrier  for  assuming  liability  equal  to 
"the  declared  value."  This  condition  is 
at  odds  with  itself. 

AMSA  points  out  that  imder  the 
outstanding  Surface  Transportation 
Board  released  rates  order  (RRO),  the 
failure  to  declare  a  lump  sum  value  or 
valuation  of  $1.25  per  pound  will  result 
in  the  shipment  being  deemed  to  have 
been  released  to  a  declared  lump  sum 
value  of  $1.25  per  pound  times  the 
weight  of  the  shipment.  See  9 1.C.C.  2d 
523. 

In  any  event,  AMSA  believes ' 
paragraph  (a)(2)  can  be  eliminated  as 
unnecesseuy.  Historically,  carriers  were 
authorized  to  sell  or  procure  excess 
insurance  only  when  the  shipment  was 
released  to  a  value  not  exceeding  60 
cents  per  pound.  Although  ciurent 
§  37^.1 1(a)  contains  the  additional 
condition  that  "the  shipper  does  not 
declare  a  valuation  of  $1.25  or  more,"  it 
is  clear  that  the  latter  condition  is 
superfluous.  Although  stated  as  two 
conditions,  they  are  actually  the  same. 
If  a  shipper  releases  a  shipment  at  60 
cents  per  pound,  he  could  not  declare 
a  valuation  at  $1.25  per  pound  or  more. 
Conversely,  if  he  declares  a  valuation  at 
$1.25  or  more,  he  could  not  release  the 
shipment  at  60  cents  per  pound.  This 
■mutual  exclusivity  is  made  clear  in  the 
RRO  giving  rise  to  this  language.  See 
RRO  No.  MC-505,  Released  Rates  of 
Motor  Conunon  Carriers  of  Household 
Goods.  June  7,  1966,  and  Released  Rates 
Decision  No.  MC-999,  9  ICC.  2d  523 
(1993).  AMSA  therefore  recommends 
that  paragraph  (a)(2)  be  deleted. 
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AMSA  further  argues  that  paragraphs 
(b)  and  (c)  are  duplicative  to  some 
extent.  Current  §  375.11(a)  is  limited  to 
insiutmce  for  loss  and  damage  just  as 
appears  in  proposed  paragraph  (c).  It 
therefore  recommends  that  paragraph 
(b)  be  deleted,  paragraph  (c)  be 
redesignated  as  (b),  and  the  remaining 
paragraphs  be  redesignated  accordingly. 

With  respect  to  the  25AG 
recommendation  that  more  explicit 
language  should  be  employed  to 
preclude  carrier  avoidance  of  payment 
of  loss  or  damage  claims,  AMSA 
believes  that  proposed  §  375.303  is  not 
intended  to  deal  with  this  issue. 
Carriers,  it  asserts,  are  required  to 
process  claims  for  loss  or  damage  in 
accordance  with  the  regulations 
contained  in  49  CFR  part  370.  If,  as  the 
2  SAG  argue,  they  encoiuiter  situations 
in  which  they  believe  carriers  have 
violated  part  370,  a  complaint  can  be 
made  to  FMCSA. 

AMSA  believes  that  the  AGCT 
recommendation  that  carriers  be 
required  to  procure  insiu'ance  on  behalf 
of  shippers  and,  if  appropriate,  comply 
with  any  applicable  State  licensing 
requirements,  confuses  the  carrier's  role 
in  procuring  insurance.  Carriers  do  not 
sell  insurance,  but  may  procure 
insurance  on  behalf  of  a  shipper  from  an 
insurance  entity  that  is  authorized  to 
issue  a  policy  under  applicable  State 
law. 

Response  to  Comments 

In  response  to  the  25AG,  we  believe 
that  the  carrier,  its  employees,  and 
agents  are  essentially  one  and  the  same, 
in  that  the  carrier  is  responsible  for  the 
acts  of  both  the  employees  and  agents. 
Therefore,  the  authorized  carrier  named 
in  the  bill  of  lading  would  be  primarily 
responsible  for  any  activity  involving 
the  move,  including  the  selling  of 
insurance  and  providing  the  shipper 
with  a  policy  from  the  insinance  carrier. 
If  the  authorized  carrier  used  an  owner- 
operator  under  lease  agreement,  the 
carrier  would  be  fully  liable  for  the 
move. 

The  Surface  Transportation  Board's 
revised  RRO  states  that  unless  the 
shipper  expressly  releases  the  shipment 
to  a  value  not  exceeding  60  cents  per 
pound  per  article,  the  carrier's 
maximum  liability  for  loss  and  damage 
•shall  be  either  the  lump  sum  value 
declared  by  the  shipper  or  an  amount 
equal  to  $4.00  times  the  actual  weight 
of  the  shipment,  whichever  is  greater. 
Additionally,  the  shipper  may  purchase 
additional  liability  insurance  coverage 
from  the  carrier.  "The  revised  RRO 
provides  that  the  $4.00  rate  may  be 
increased  annually  by  the  carrier  based 


on  the  Department  of  Commerce's  Cost 
of  Living  Adjustment. 

As  we  noted  in  our  response  to 
§  375.201,  we  have  added  regidatory 
text  to  §  375.201  concerning  the  full 
liability  to  which  the  carrier  may  be 
subject  if  it  fails  to  issue  a  copy  of  the 
insiuance  policy  or  other  appropriate 
evidence  of  insiuance.  Also,  we  have 
adopted  AMSA's  recommendation  to 
delete  proposed  paragraphs  (a)(2>  and 
(b)  in  §375.303. 

Section  375.401    Must  I  Estimate ' 
Charges? 

NACAA  supports  estimates  being 
given  in  writing.  The  AGCT  suggests 
changing  "binding  estimate" 
everywhere  in  the  proposed  regulations 
to  "guaranteed  delivery  price."  It 
believes  that  the  term  "estimate" 
implies  approximation  rather  than  a 
fixed  price.  It  further  suggests  changing 
paragraph  (b)  to  reflect  the  fact  that  the 
final  charges  will  be  based  on  the  actual 
weight  "or  volume"  because  this  is 
consistent  with  estimates  to  be  given 
based  on  weight  or  volume. 

Starving  Students  has  a  deep  concern 
about  jequiring  written  estimates.  It 
states  that  a  written  estimate  requires  a 
personal  visit  to  the  shipper's  residence, 
which  is  costly.  It  estimates  that 
requiring  a  prior  writteil  estimate  would 
add  $250  or  more  to  the  cost  of  the 
move  and  believes  adding  such  costs 
woidd  discourage  many  shippers  from 
hiring  a  mover  for  small  moves. 

Starving  Students  also  believes  that 
there  is  not  enough  advance  time  to 
perform  a  visual  inspection  for  a  written 
estimate.  Shippers  often  schedule 
moves  with  very  short  notice,  which 
does  not  permit  a  prior  visual 
inspection  to  be  performed.  The 
majority  of  Starving  Students'  bookings 
are  booked  within  seven  days  of  the 
schedided  move. 

Starving  Students  also  notes  that 
numerous  moves  occur  from  locations 
where  movers  do  not  have  a  locai  office 
in  the  vicinity.  A  prior  visual  inspection 
will  be  impossible  in  these  cases.  The 
consumer  would  have  to  select  a.mover 
not  based  on  price  or  service,  but  on  the 
proximity  of  a  field  estimator.  Small 
movers  offer  low  cost,  no  frills 
alternatives  to  the  large  van  lines.  It 
argues  that  excluding  small  movers,  like 
Starving  Students,  from  interstate  moves 
based  on  a  lack  of  a  national  network  of 
estimators  is  an  unfair  restraint  of  trade. 
In  summary.  Starving  Studfents  believes 
that  shippers  and  carriers  want  the  same 
thing,  i.e.,  for  the  consumer  to  pay,  and 
the  carrier  to  receive,  a  reasonable  price 
for  the  transportation  of  household 
goods  across  state  lines. 


AMSA  believes  this  section  provides 
that  individual  shippers  must  be  given 
a  written  estimate  before  an  order  for 
service  is  executed  and  commends 
FMCSA  for  including  these  provisions 
in  the  proposed  regulations.  Providing 
as  many  written  estimates  as  possible 
will  certainly  serve  to  reduce  shipper 
complaints  and  misunderstandings  over 
final  charges.  However,  AMSA  believes 
there  are  certain  aspects  of  this 
requirement  that  should  be  considered 
further. 

AMSA  believes  that  most  moves  are 
booked  at  least  two  weeks  in  advance 
with  the  majority  booked  a  month  or 
more  in  advance.  However,  situations 
arise  when  moves  are  booked  on  much 
less  than  two  weeks'  notice  or  sudden 
last-minute  changes  make  the 
preparation  of  a  vtoitten  estimate  in 
advance  of  the  move  impossible. 
Situations  brought  about  by  unusual 
circumstances  such  as  imexpected 
employment  changes,  domestic 
disputes,  evictions,  foreclosures,  or 
emergency  evacuations  do  not  always 
permit  much  in  the  way  of  advance 
notice.  AMSA  believes  that  requiring  a 
written  estimate,  which  is,  in  turn.     " 
subject  to  the  110  percent  rule,  will 
cause  some  movers  to  refuse  short 
notice  shipments  to  avoid  being  held  to 
the  110  percent  payment  provision 
because  there  is  no  opportimity  to 
perform  a  visual  inspection.  Shippers 
will  then  be  left  with  fewer  options  to 
accommodate  their  requirements,  e.g., 
move  on  thefr  own  or  use  unlicensed 
movers  who  ignore  FMCSA  regulations. 

AMSA  recommends  that  an 
alternative  procedure  be  adopted  for 
short  notice  shipments.  Shippers  would 
be  given  the  opportunity  to  waive  the 
requirement  for  a  written  estimate  (or  to 
waive  the  110  percent  rule)  in  short 
notice  situations.  The  shipper  will 
nonetheless  receive  service  from  a 
licensed  professional  mover  subject  to 
all  of  the  other  protections  provided  by 
the  proposed  regulations,  it  believes.  It 
suggests  that  paragraph  (a)(2)  should  be 
amended  by  revising  paragraph  (a)  and 
adding  a  new  paragraph  (e),  as  follows: 

(a)  Before  you  execute  an  order  for  ser\'i(;e 
for  a  shipment  of  household  goods  for  an 
individual  shipper,  you  must  estimate  the 
total  charges  in  writing,  except  as  provided   , 
in  paragraph  (e)  below.  The  written  estimate 
must  be  in  one  of  the  following  two  types: 
***** 

(e)  Waiver — Signatures  Required.  Subject 
to  the  shipper's  agreement  to  waive  the 
requirement  for  a  written  binding  or  non- 
binding  estimate,  pursuant  to  the  provisions 
of  §  375.407.  you  may  provide  a  price 
quotation  which  shall  be  your  reasonably 
accurate  estimate  of  the  approximate  costs 
the  individual  shipper  can  expect  to  pay.  The 
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shipper's  agreement  to  waive  the  written 
estimate  requirement  must  also  include 
collection  or  credit  arrangements  acceptable 
to  the  shipper  for  payment  of  the  total 
charges.  The  waiver  agreement  must  be  in 
writing  and  signed  by  the  shipper  before  the 
shipment  is  loaded,  and  a  copy  must  be 
retained  as  an  addendum  to  the  bill  of  lading. 

AMSA  believes  for  situations  other 
than  short-notice  shipments,  the 
provisions  of  §  375.407  that  have  been 
designed  to  deal  with  "hostage 
shipments"  are  a  welcome  addition  to 
the  proposed  regulations.  AMSA 
routinely  receives  complaints  from 
desperate  shippers  whose  shipments  are 
being  held  by  unscrupulous  movers  to 
be  exchanged  for  the  payment  of  charges 
in  excess  of  the  110  percent  maximum. 
If  the  government  enforces  these 
provisions,  AMSA  asserts,  many 
complaints  of  this  nature  will  be 
eliminated. 

In  response  to  AGCT's  suggestion  that 
the  term  "guaranteed  delivery  price"  be 
used  in  this  section  and  throughout  in 
lieu  of  "binding  estimate,"  AMSA  notes 
the  term  "binding  estimate"  is  rooted  in 
the  underlying  statute,  49  U.S.C. 
13704(a)(1). 

Response  to  Comments  "i 

We  did  not  require  that  a  personal 
visit  had  to  be  made  to,execute  the 
written  estimate  when  we  proposed  the 
section  regarding  written  estimates.  We 
believe  a  written  estimate  could  be 
executed  after  any  telephone  interview 
with  a  prospective  shipper.  Whatever 
the  estimator  estimates  the  total  to  be 
and  communicates  it  to  the  shipper,  the 
estimator  would  follow  it  up  in  writing. 

We  believe  that  the  requirement  to 
provide  a  written  non-binding  estimate, 
subject  to 'the  110  percent  rule,  would 
cause  some  movers  to  make  more 
accurate  estimates  for  short  notice 
shipments.  This  is  because  the  incentive 
to  add  charges  for  additional  services 
should  be  less  when  a  carrier  would  not 
have  to  be  paid  for  at  least  30  days  after 
delivery,  and  when  the  additional 
charges  could  be  disputed  by  the 
shipper.  This  should  provide  shippers 
with  a  more  accurate  estimate  to 
compare  to  other  movers.  Shippers 
would  then  be  in  a  better  position  to 
compare  and  pay  a  more  realistic 
amount  than  what  some  movers  have 
allowed  their  agents  to  estimate. 

In  the  interim  final  rule,  we  have 
added  a  requirement  that  the  mover 
provide  each  shipper  with  an 
explanation  in  writing  of  the  formula 
used  when  an  estimate  is  given  in  terms 
of  volume  and  then  converted  to  weight. 
We  have  added  a  requirement  that  the 
mover  specify  the  final  charges  will  be 
based  on  actual  weight  and  services. 


subject  to  the  110  percent  rule  at 
delivery. 

We  have  also  added  a  requirement 
that  the  mover  must  determine  charges  . 
for  any  accessorial  services  such  as 
elevators,  long  carries,  etc.,  before 
preparing  the  order  for  service  and  the 
bill  of  lading.  If  the  mover  fails  to  ask 
the  shipper  about  such  charges  and  fails 
to  determine  such  charges  before 
preparing  the  order  for  service  and  the 
bill  of  lading,  the  mover  must  deliver 
the  goods  and  bill  the  shipper  after  30 
days  for  the  additional  charges. 

In  addition  the  interim  final  rule 
contains  a  new  paragraph  (b)  specifying 
that,  at  the  time  the  estimate  is 
presented,  the  mover  must  specify  the 
form  of  payment  that  it  will  accept  at 
delivery. 

To  clarify  the  role  of  household  goods 
brokers  in  the  estimating  process, 
FMCSA  has  added  a  new  §  375.409, 
discussed  below. 

Section  375.403    How  Mfist  I  Provide  a 
Binding  Estimate? 

The  AGCT  suggests  requiring  all 
carriers  include  a  binding  estimate 
provision  in  their  tariffs  and  to  provide 
a  binding  estimate  if  requested  by  the 
consumer.  It  suggests  the  rules  should 
not  allow  carriers  to  unilaterally  refuse 
to  honor  the  binding  estimate  and 
carriers  should  be  required  to  provide 
the  service  as  originally  agreed  on.  It 
reconunends  that  carriers  be  permitted 
to  negotiate  with  the  consumer  for  any 
additional  services  requested  at  the  time 
of  pickup,  either  as  a  binding  or  non- 
binding  estimate,  and  that  the  rules 
should  affirmatively  require  carriers  to 
inquire  of  site  conditions  at  the 
destination  or  other  matters  which  may 
result  in  the  imposition  of  additional 
charges  at  the  delivery  point.  If  the 
carrier  fails  to  ask  whether  there  are  any 
long  flights  of  stairs.  AGCT  states,  the 
carrier  should  "not  be  permitted  to 
charge  for  any  additional  services  at  the 
destination  which  may  have  reasonably 
been  anticipated  and  not  listed  as  an 
additional  charge  in  its  estimate.  This  is 
reasonable,  since  the  carrier  has 
experience  in  this  area,  and  knows  such 
services  often  require  additional 
charges." 

The  AGCT  believes  carriers  should  be 
required  to  relinquish  possession  and 
bill  the  consumer  for  such  additional 
services  rather  than  demand  immediate 
payment  at  the  time  of  delivery. 

AMSA  comments  about  paragraph 
{a)(5),  which  provides  three  options  for 
the  carrier  if  the  shipper  tenders 
additional  household  goods  or  requests 
additional  services  that  were  not 
included  in  the  original  binding 
estimate.  While  the  first  three  options 


will  cover  most  situations,  AMSA 
writes,  other  circumstances  may  result 
in  a  failure  between  the  mover  and  the 
shipper  to  agree  to  a  price  for  the 
additional  services.  Therefore,  AMSA 
believes  it  is  appropriate  to  include  a 
foiulh  option  to  address  this  situation  as 
follows: 

(iv)  If  an  agreement  cannot  be  reached  as 
to  the  price  and/or  service  requirements  for 
the  additional  goods  or  services,  you  are  not 
required  to  service  the  shipment. 

Paragraph  (a)(7)  provides  that  the 
carrier  may  require  full  payment  for 
additional  services  requested  by  the 
shipper  or  required  to  be  performed  at 
destination  (such  as  stair  carry,  long 
carry,  storage,  etc.).  AMSA  notes  that 
during  a  typical  moving  scenario,  the 
shipper  may  also  request  additional 
services  while  a  shipment  is  en-route, 
such  as  a  diversion  with  an  extra  pick- 
up or  delivery  to  a  friend  or  relative  at 
an  intermediate  point.  AMSA  believes 
that  the  proposed  language  should  be 
clarifled  to  accommodate  such  requests 
as  follows: 

(7)  If  the  individual  shipper  adds  or 
requires  additional  services  en-route  or  at 
destination  to  complete  the  transportation, 
and  the  services  fail  to  appear  on  your 
estimate,  you  may  require  full  payment  at  the 
time  of  delivery  for  such  added  services. 

AMSA  states  that  AGCT's  proposal 
that  carriers  be  required  to  include  a 
binding  estimate  provision  in  their 
tariffs  conflicts  with  the  permissive 
authority  conferred  by  49  U.S.C. 
13704(a)  (1)  and  14104(b)(1),  which 
provide  that  carriers  "may"  provide 
binding  estimates  of  charges. 

AMSA  believes  that  the  AGCT's 
suggestions  reflect  a  failing  to 
understand  the  operational  conditions 
carriers  often  conft-ont  in  order  to 
properly  service  shipments.  During  a 
typical  move,  additional  services  may 
be  required  to  complete  the  move  or  the 
shipper  may  request  additional  services 
while  the  shipment  is  en-route  or  before 
delivery.  Since  the  transportation  of 
household  goods  is  a  labor  intensive 
process,  the  failure  of  the  shipper  to 
properly  inform  the  cjirrier  of  the 
precise  requirements  necessary  to 
properly  remove  the  contents  of  a 
residence,  secure  them  in  an  over-the- 
road  vehicle  and  effect  delivery  at  the 
new  residence,  can  result  in  additional 
services  which,  in  turn,  require  the 
assessment  of  additional  charges. 

AMSA  asserts  that  owner-operators 
perform  the  majority  of  the  labor 
services  that  are  required  to  load, 
transport,  and  unload  household  goods 
shipments.  These  individuals  cannot, 
nor  should  they  be  expected  to,  perform 
their  services  without  compensation  or 
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for  compensation  that  is  les$  than  is 
necessary  to  attract  their  services. 
AMSA  believes  that  it  should  be 
apparent  that  the  fact  that  the  costs  and 
related  charges  incurred  to  perform  a 
move  may  not  agree  with  an  estimate  of 
charges  is  not  the  exclusive  result  of 
carrier  misfeasance  or  deception  as 
certain  arguments  suggest. 

For  example,  AMSA  notes,  NACAA 
proposes  that,  by  paying  an  additional 
10  percent,  the  shipper  is  not  admitting 
the  legitimacy  of  the  expense  or  waiving 
any  rights  to  bring  a  private  action 
under  State  or  local  law.  NACAA  also 
proposes  that  the  regulations  state  that 
it  is  an  unfair,  misleading  or  deceptive 
act  or  practice  for  a  mover  to  fail  to 
deliver  the  goods  after  an  offer  to  pay 
110  percent  is  made. 

In  response  to  the  AGCT's 
recommendation  that  consumers  be 
allowed  to  reduce  the  amount  they  must 
pay  for  a  carrier  to  relinquish  a  COD 
shipment  to  "substantially"  less  than 
100  percent  of  the  estimate,  and  that 
they  be  allowed  to  offset  any  damages 
firom  the  balance  of  any  remaining 
charges  owed  to  the  carrier,  AMSA 
states  that  certain  AMSA  testimony  in 
1998  before  the  U.S.  House  of 
Representatives  Subcommittee  on 
Surface  Transportation  of  the 
Conunittee  on  Transportation  and 
Infiastructure  warrants  repeating: 

The  overwhelming  majority  of  all  movers 
are  reputable,  regulated  businesses.  They 
perform  an  essential  public  service  by 
complying  with  the  consumer  and  other 
regulations  that  govern  our  business  and 
were  put  in  place  by  the  former  ICC.  *  *  *    . 

In  its  evaluation  of  this  situati6n.  and  in  its 
consideration  of  possible  legislative 
solutions,  we  urge  Congress  not  to  lose  sight 
of  the  fact  that  the  moving  industry  performs 
1.3  million  interstate  moves  each  year,  the 
v^ist  majority  of  which  are  accomplished 
without  incidence  and  to  the  customer's 
satisfaction.  It  is  the  exceptional,  out  of  the 
norm  "horror  story  "  that  attracts  media 
attention  and  portrays  the  industry  in  a  bad 
light.  No  attention  is  paid  to  the  hundreds  of 
thousands  of  incident-free  moves  that  take 
place  each  year,  [footnote  omittedl  This  is 
somewhat  understandable  since  the  media 
concentrates  on  the  exception  rather  than  the 
rule  in  its  aUempt  to  alert  the  public  to  what 
it  perceives  to  be  potential  problems.  My 
industry  understands  that  motivation.  In  fact. 
we  also  firmly  believe  the  public  should  be 
encouraged  to  make  certain  they  are  selecting 
a  licensed,  reputable  mover  when  they 
require  moving  services.  My  point  is.  given 
the  existing,  somewhat  negative  climate  the 
moving  industry  is  dealing  with,  Congress 
should  not  react  in  a  manner  that  will  unduly 
burden  the  industry  by  imposing  regulatory 
obstacles  that  translate  into  less  efficient, 
more  costly  service  to  the  public.  (Testimony 
of  Joseph  M,  Harrison,  President,  AMSA. 
-  delivered  August  5,  1998.) 


Attached  to  Mr.  Harrison's  testimony 
were  copies  of  a  small  sampling  of 
congratulatory  letters  AMSA  members 
received  from  customers  expressing 
their  satisfaction  with  the  carrier's 
service.  AMSA  noted  those  letters 
reflect  the  high  level  of  service  all 
reputable  movers  strive  to  achieve. 
AMSA  also  noted  no  publicity  was  paid 
to  the  customer's  laudatory  comments. 

AMSA  comments  that  in  the  context 
of  estimates  of  charges  versus  actual 
lawful  charges,  changes  in  service 
requirements  usually  occur  either 
because  the  shipper  requested  the 
changes  or  because  the  mover 
determined  they  were  necessaty  to 
properly  service  a  shipment.  AMSA 
argues  that  one  needs  merely  to  review 
carrier  tariffs  to  understand  the  many 
services  carriers  must  perform  that  may 
result  in  changes  in  estimates  of 
charges.  These  include  vehicle 
detention,  distance  and  stair  carries, 
impracticable  operations,  pickup  or 
delivery  on  Satiudays.  Sundays  or 
Holidays,  stop-offs,  appliance  service, 
shuttle  service,  and  storage-in-transit. 
Available  industry  statistics  obtained 
from  the  AMSA  Continuing  Traffic 
Study  for  COD  shipments  transported  in 
1995  indicate  the  following: 

11.7  percent  of  COD  shipments 
required  either  an  extra  pick-up,  an 
extra  delivery,  or  both; 

14.2  percent  required  long  carry 
service  or  elevator  service; 

14.0  percent  required  stair  carries; 
and 

2.8  percent  required  shuttle  service  to 
complete  pickup  or  delivery  at 
inaccessible  locations  or  waiting  time  to 
accommodate  shippers'  schedules  when 
accomplishing  delivery. 

In  the  aggregate,  56.8  percent  of  the 
COD  shipments  required  these  or  other 
additional  services  either  at  the 
shippers'  specific  request  or  because 
such  service  was  required  to  accomplish 
delivery. 

AMSA  also  believes  it  is  appropriate 
to  consider  the  former  ICC's  analysis  of 
the  difficulties  associated  with 
estimating.  In  concluding  that  10 
percent  above  estimated  charges  is  the 
appropriate  margin  for  collection  by 
carriers  at  delivery,  the  Cotnmission 
stated: 

In  doing  so,  we  recognize  that  carriers 
should  be  permitted  some  leeway  in 
estimating  charges.  Calculating    - 
approximately  the  weights  of  various  items  of 
household  goods,  arriving  at  an  opinion  of 
the  total  weight  of  a  shipment,  and  working 
out  the  probable  costs  of  accessorial  services 
at  origin  and  destination,  all  coupled  with 
the  element  of  human  6rror.  should  not  be 
the  bases  for  establishing  the  amount  beyond 
which  the  carrier  should  be  required  to 


extend  credit  to  the  shipper.  We  therefore 
conclude  that  a  10  percent  margin  should  be 
'allowed  to  the  carrier  in  arriving  at  its 
reasoned  judgment  of  total  charges,  and  that 
such  a  variation  will  not  be  an  unreasonable 
burden  to  the  shipper.  Practices  of  Motor 
Common  Carriers  of  Household  Goods,  111 
M.C.C.  427,  468  (1970).  See  also  Practices  of 
Motor  Common  Carriers  of  Household  Goods. 
132  M.C.C.  599,  609  (1981). 

Response  to  Comments 

FMCSA  agrees  with  the  AGCT  that,  at 
the  time  of  pickup,  movers  should 
inquire  of  site  conditions  at  the 
destination  or  other  circumstances 
which  may  result  in  the  imposition  of 
additional  charges  at  the  delivery  point. 
If  the  mover  fails  to  ask  whether  there 
are  any  long  flights  of  stairs,  for 
example,  the  mover  would  relinquish 
possession  and  bill  the  shipper  for  such 
additional  services  rather  than  demand 
immediate  payment  at  the  time  of 
delivery.  We  have  added  appropriate 
language  to  the  interim  final  rule  to 
incorporate  these  comments. 

In  addition,  FMCSA  requires  in 
§  375.403(a)(8)  in  the  interim  final  rule* 
that  if  a  shipper  asks  for  additional 
services  after  the  goods  are  in-transit, 
the  mover  must  inform  the  shipper 
additional  money  must  be  paid.  If  a 
mover  believes  additional  services  are 
necessary  to  properly  service  a 
shipment  after  goods  are  in-transit,  the 
mover  must  inform  the  shipper  what  the 
additional  services  are  before 
performing  those  services.  The  mover 
must  allow  the  shipper  at  least  one  hour 
to  determine  whether  he/she  wants  the 
additional  services  performed.  If  the 
shipper  agrees  to  pay  for  the  additional 
services,  the  mover  must  execute  a 
written  attachment  to  the  bill  of  lading 
and  have  the  shipper  sign  the  written 
attachment.  This  could  be  accomplished 
through  faxes  between  the  parties. 

If  the  additional  services  are  not 
acceptable  by  the  shipper  and  the 
shipment  is  in  transit,  the  carrier  should 
deliver  for  the  amount  of  the  original 
estimate  and  bill  for  any  remainder  after 
30  days. 

FMCSA  believes  it  is  the  carrier's 
responsibility  to  ask  and  determine  at 
origin  if  the  conditions  at  the 
destination  require  additional  ser\'ices 
(i.e.,  shuttle,  long  carry,  elevator,  stairs, 
and  other  accessorial  services)  to  effect 
delivery,  and  to  advise  the  shipper  of 
the  cost  of  such  additional  services,  as 
well  as  method  of  payment  for  the 
services  at  the  time  of  delivery.  If  the 
shipper  refuses  to  pay  for  additional 
services  at  origin  and  before  loading,  the 
carrier  has  the  option  to  accept  or  deny 
the  shipment.  See  §  375.403(a)(5)  in  the  - 
interim  final  rule.  If  the  shipper  refuses 
to  pay  for  additional  services  at  the 
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destination  when  the  carrier  arrives  for 
delivery,  then  the  carrier  can  attempt  to 
negotiate  different  payment  terms  for 
the  cost  of  additional  services;  however, 
the  carrier  must  deliver  the  shipment. 
We  disagree  with  AMSA  that  when 
the  individual  shipper  adds  or  requires 
additional  services  en-route  or  at 
destination  to  complete  the 
transportation,  and  the  services  failed  to 
appear  on  the  mover's  binding  estimate, 
the  mover  may  require  full  payment  at 
the  time  of  delivery  for  such  added 
services.  We  believe  the  better  approach 
is  to'allow  the  binding  estimate  to  be 
paid  on  delivery  and  the  additional 
charges  be  billed  at  least  30  days  after 
delivery.  By  requiring  the  mover  to 
determine  the  appropriate  accessorial 
charges  before  loading  the  shipment  and 
permitting  the  carrier  to  refuse  servicing 
the  shipment  before  loading,  the 
problem  of  inaccurate  estimates  because 
of  surprise  charges  and  services  at 
destination  will  be  minimized.  If  new 
charges  or  services  do  occur,  we  will 
require  the  individual  shipper  to  pay 
them,  but  only  after  a  period  when  the 
individual  shipper  has  had  the 
opportunity  to  establish  his  or  her 
financial  relationships  in  the  new 
community.  Requiring  an  individual 
shipper  to  raise  hundreds,  if  not 
thousands,  of  dollars  at  the  destination 
in  a  very  short  time  can  cause  a  severe 
hardship. 

Section  375.405    How  Must  I  Provide  a 
Non-Binding  Estimate? 

NACAA  supports  movers  retaining 
shipping  records,  including  written  cost 
estimates,  for  a  period  of  one  year.  The 
Consumers  Union  believes  the  rules 
should  require  that  carriers  give 
consumers  a  maximum  price  with  a 
non-binding  estimate.  The  Union 
suggests  allowing  a  carrier  to  self- 
determine  how  it  provides  the 
maximum  price,  whether  through  a 
simplified  tariff'  schedule  handed  to  the 
consumer,  or  by  calculating  a  maximum 
price  above  the  estimate.  It  asserts  that 
information  about  a  maximum  price 
enhances  the  consumer's  ability  to 
compare  carriers. 

AMSA  believes  consistency  requires 
expanding  proposed  paragraph  (b)  to 
address  the  circumstances  presented 
when  changes  occur  in  the  services 
required  to  transport  a  shipment  that 
moves  on  a  non-binding  estimate  just  as 
is  provided  by  §  375.403(a)(5),  (6),  and 
(7)  for  binding  estimate  shipments. 
AMSA  recommends  adding  the 
following  similarly  worded  paragraphs 
to  paragraph  (b): 

(7)  If  it  appears,  before  loading,  that  an 
individual  shipper  has  tendered  additional 
hpusehold  goods  or  requires  additional 


services  not  identifled  in  the  non-binding 
estimate,  you  are  not  required  to  honor  that 
estimate.  However,  before  loading  the 
shipment,  you  must  do  one  of  the  following 
three  things: 

(i)  Reaffirm  your  initial  non-binding 
estimate; 

(ii)  Negotiate  a  revised  written  non-binding 
estimate  listing  the  additional  household 
goods  or  services; 

(iii)  If  an  agreement  cannot  be  reached  as 
to  price  and/or  service  requirements  for  the 
additional  goods  or  services,  you  are  not 
required  to  service  the  shipment. 

(8)  Once  you  load  a  shipment,  failure  to 
execute  a  new  non-binding  estimate  signifles 
you  have  reaffirmed  the  original  non-binding 
estimate.  You  may  not  collect  at  delivery 
more  than  110  percent  of  the  amount  of  the 
original  non-binding  estimate,  plus  the  full 
payment  for  additional  services  that  were 
performed  en-route  or  at  destination  that  do 
not  appear  on  your  non-binding  estimate. 

AMSA  believes  the  same  additions 
should  be  made  to  the  Your  Rights  and 
Responsibilities  When  You  Move 
publication,  under  the  explanation  of 
Non-Binding  Estimates. 

AMSA  also  believes  the  words  "best 
estimate"  contained  in  paragraph  (b) 
should  be  changed  to  "reasonably 
accurate  estimate"  because  estimates  are 
just  that  and  acciuacy  is  the  goal,  not 
best  or  worst  or  some  other  misnomer. 

AMSA  believes  that  the  proposed 
requirement  that  movers  retain  records 
of  all  non-binding  estimates  of  charges 
for  at  least  one  year  from  the  date  the 
estimate  was  prepared  will  be 
unnecessarily  burdensome.  As  part  of 
the  normal  course  of  arranging  for  a 
move,  shippers  are  encouraged  to  obtain 
multiple  estimates  before  their  move.  As 
a  result,  most  movers  perform  many 
more  estimates  than  moves.  AMSA 
believes  that  the  intent  of  paragraph  (c) 
is  to  ensure  that  estimates  are  preserved 
only  for  the  moves  that  are  actually 
performed.  Thus,  AMSA  suggests 
deleting  paragraph  (c)  and  adding  the  1- 
year  retention  requirement  paragraph 
(b)(4),  as  follows: 

(4)  You  must  retain  a  copy  of  the  non- 
binding  estimate  for  each  move  you  perform 
for  at  least  one  year  fcom  the  date  you  made 
the  estimate  as  an  addendum  to  the  bill  of 
lading. 

AMSA  also  recommends  that 
§  375.403(c)  and  §  3.75.407(d)  should  be 
amended  to  incorporate  these 
recommended  changes. 

AMSA  comments  that  the  Consumers 
Union  proposal  to  require  carriers  to 
give  consumers  a  maximum  price  with 
a  non-binding  estimate  has  been 
addressed  by  Congress  in  49  U.S.C. 
14104(b),  which  does  not  mandate 
binding  estimates.  According  to  AMSA, 
a  requirement  that  carriers  fixmish 
maximum  prices  would  be  tantamount 


to  a  mandated  binding  estimate  and 
inconsistent  with  the  statute. 

Response  to  Comments 

FMCSA  believes  that  whether  a  mover 
provides  an  estimate  via  telephone  or  a 
personal  visit,  the  estimate  must  be  in 
writing.  The  carrier  should  provide  an 
estimate  that  is  reasonably  accurate  and 
include  all  services  to  be  provided.  The 
estimate  should  also  be  based  on  the 
carrier's  applicable  tariff.  This  would 
not  be  a  new  biu-den,  as  the  carriers  are 
already  required  to  do  this.  The  estimate 
must  clearly  note  the  shipper  is  only 
required  to  pay  110  percent  of  the  non- 
binding  estimate  at  time  of  delivgry.  We 
have  added  the  following  provisions  to 
the  interim  final  rule  to  clarify  how  to 
handle  changes  to  non-binding 
estimates:  Any  changes  in  a  non-binding 
estimate  must  be  mutually  agreed  to  in 
a  written  attachment  to  the  bill  of 
lading.  If  a  shipper  asks  for  additional 
services  after  the  goods  are  in-transit, 
the  mover  must  inform  the  shipper 
additional  money  must  be  paid.  If  a 
mover  determines  additional  services 
are  necessary  to  properly  service  a 
shipment  after  the  goods  are  in-transit, 
the  mover  must  inform  the  shipper  what 
the  additional  services  are.  The  mover 
must  allow  the  shipper  at  least  one  hour 
to  determine  whether  he/she  wants  the 
additional  services  performed.  If  the 
shipper  agrees  to  pay  for  the  additional 
services,  the  mover  must  execute  a 
written  attachment  to  the  bill  of  lading 
and  have  the  shipper  sign  the  written 
attachment. 

FMCSA  agrees  with  AMSA  that  a 
requirement  that  carriers  furnish 
maximum  prices  would  be  tantamount 
to  a  mandatory  binding  estimate. 
FMCSA  also  agrees  with  AMSA  that 
paragraphs  (a)(7)  and  (8)  of  §  375.405 
should  parallel  §  375.403(a)(5)-(7)  and 
has  changed  the  interim  final  rule 
language  accordingly. 

FMCSA  also  agrees  with  AMSA's 
comment  on  paragraph  (b)  and  has 
changed  "best  estimate"  to  "reasonably 
accurate  estimate." 

FMCSA  also  agrees  that  requiring  the 
retention  of  all  estimates  for  one  year 
would  be  burdensome,  and  has  changed 
§§  375.403(c),  375.405(d),  and 
375.407(d)  so  that  a  mover  need  only 
retain  for  one  year  copies  of  estimates 
for  moves  actually  performed. 

Section  375.407    Under  What 
Circumstances  Must  I  Relinquish 
Possession  of  a  CoIIect-on-Delivery 
Shipment  Transported  Under  a  Non-   ., 
Binding  Estimate? 

NACAA  supports  the  requirement 
that  all  goods  be  released  upon  payment 
of  no  more  than  110  percent  of  the 
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estimated  charge.  It  also  suggests  that 
language  should  be  added  clarifying  that 
the  consumer,  in  accepting  delivery,  is 
not  waiving  any  rights  to  proceed 
against  the  iiiiover  in  a  private  action  to 
recover  transportation  charges,  or 
waiving  State  or  local  enforcement.  It 
argues  that  the  rules  should  provide  that 
it  is  unfair,  misleading  and  a  deceptive 
act  or  practice  to  fail  to  deliver 
household  goods  when  a  mover  is 
ofiiered  110  percent  of  the  written 
estimate. 

The  AGCT  recommends  the  rules 
substantially  reduce  the  amount  of 
money  that  the  consumer  must  pay  to 
the  carrier  in  order  for  the  carrier  to 
relinquish  possession  of  the  shipment. 
The  AGCT  strongly  supports  the 
deferred  payment  provision  of 
paragraph  (c)  and  believes  the  consumer 
should  be  permitted  to  offset  any 
damages  from  the  balance  of  any 
remaining  charges  owed  to  the  carrier. 

AMSA  recommends  that  to  avoid 
potential  misunderstandings,  the 
wording  of  paragraph  (a)  should  be 
changed  to  comport  with  the  language 
contained  in  current  §  375.3(d),  as 
follows: 

(a)  If  an  individual  shipper  pays  you  at 
least  110  percent  of  the  estimated  charges  on 
a  collect-on-delivery  shipment  on  which  a 
non-binding  estimate  of  the  approximate 
costs  was  furnished,  plus  the  costs  for 
additional  services  that  were  performed  en- 
route  or  at  destination  which  were  necessary 
to  complete  the  transportation,  you  must 
relinquish  possession  of  the  shipment  at  the 
time  of  delivery.  You  may  specify  the  form 
of  payment  acceptable  to  you. 

Paragraph  (c)  includes  an  explanation 
of  how  carriers  must  handle  the 
collection  of  balances  due  in  excess  of 
the  110  percent  amoimt  paid  on 
shipments  that  moved  under  non- 
binding  estimates.  Although  it  believes 
that  the  example  provided  in  the  NPRM 
is  clear,  AMSA  would  like  language 
added  to  avoid  any  misunderstandings 
concerning  the  assessment  of  authorized 
service  charges  on  delinquent  payments 
as  would  be  authorized  by  proposed 
§  375.807.  AMSA  reconmiends  adding 
the  following  sentence  at  the  conclusion 
of  paragraph  (c)  of  §  375.407: 

If  the  $400  is  not  paid  within  the  30-day 
period  following  issuance  of  your  freight  or 
expense  bill,  you  must  assess  a  service  charge 
of  one  percent  of  the  freight  bill,  subject  to 
a  S20  minimum  charge  for  each  subsequent 
30-day  period  or  fraction  thereof. 

AMSA  also  believes  it  is  necessary  to 
consider  the  language  contained  in 
proposed  §  375.801(b)  What  types  of 
charges  apply  to  subpart  H?,  and  the 
discussion  in  Subpart  H  of  the  Your 
Rights  and  Responsibilities  publication 


as  they  deal  with  the  extension  of  credit 
to  COD  shippers. 

AMSA  believes  the  existing  credit 
regulations  make  it  clear  that  they  do 
not  apply  to  COD  non-binding  estimate 
shipments  that  move  under  the  110 
percent  rule.  It  refers  to  49  CFR 
377.215(a),  and  its  reference  to  49  CFR 
375.3(d).  This  language  was  lifted  in  its 
entirety  fi-om  the  former  ICC  credit 
regulations,  49  CFR  1320.8(a),  which 
contained  the  same  inapplicability 
reference,  i.e.,  49  CFR  1056.3(d).  Under 
both  versions  of  these  regulations,  COD 
shippers  must  pay  not  less  than  110 
percent  of  the  estimated  charges  on  a 
non-binding  estimate  shipment  at  the 
time  of  delivery.  If  a  balance  remains 
beyond  the  110  percent  amouint  paid, 
the  carrier  may  request  payment  of  that 
amount  not  sooner  than  30  days  after 
the  date  of  delivery.  There  are  no  other 
credit  arrangements  available  for  the 
COD  customer.  The  extension  of  credit 
regulations  contained  in  49  CFR  377.215 
and  49  CFR  1320.8  apply  to  shippers, 
other  than  COD  shippers,  to  whom 
carriers  extend  credit.  For  example,  a 
national  account  shipper  may  arrange 
for  the  transportation  of  its  employees' 
goods  under  a  carrier's  tariff  rather  than 
under  a  contract.  Because  of  the 
repetitive  nature  of  that  shipper's 
business,  the  carrier  may  elect  to  extend 
credit  to  the  shipper  for  the  payment  of 
transportation  charges,  in  which  case 
the  provisions  of  §  377.215  would 
apply. 

AMSA  believes  that  in  the  drafting  of 
proposed  §  375.801  and  the  narrative 
contained  in  Subpart  H  of  Your  Rights 
and  Responsibilities,  we  incorrectly 
assumed  that  the  existing  credit 
regulations  apply  to  COD  shippers 
whose  goods  move  imder  the  110 
percent  rule.  AMSA  believes  the 
language  and  instructions  in  proposed 
§  375.801  are  boimd  to  create  confusion 
among  individual  shippers  who  may 
assume  that  their  mover  will  defer  its 
request  for  payment  and  extend  credit 
30  days  or  more  beyond  the  date  of 
delivery.  AMSA  recommends  rewriting 
§  375.801  and  subpart  H  to  avoid 
misunderstandings  between  individual 
shippers  and  movers.  It  believes  the 
regulations  and  shipper  guidance  must 
make  it  perfectly  clear  carriers  will 
expect  payment  of  not  more  than  110 
percent  of  the  estimated  charges  on  a 
COD  non-binding  estimate  shipment  at 
the  time  of  delivery.  It  also  believes  the 
mover  rule  and  shipper  guidance  must 
make  it  perfectly  clear  the  shipper  will 
be  billed  for  any  balance  due  not  sooner 
than  30  days  after  delivery. 


Response  to  Comments 

We  do  not  agree  with  the  AGCT 
proposal  to  reduce  the  amount  of 
payment  required  at  delivery  to 
substantially  less  than  110  percent  pf 
the  estimated  ch&rges.  We  believe  the 
110  percent  requirement  strikes  a  fair 
balance  between  the  carridt's  right  to 
receive  prompt  payment  for  its  services 
and  the  shipper's  right  to  pay  an  amount 
reasonably  close  to  the  estimated 
charges  at  the  time  of  delivery.  Allowing 
shippers  to  offset  damages  ft-om  any 
remaining  charges  owed  the  carrier 
would  violate  49  U.S.C.  13702,  which 
requires  household  goods  carriers  to 
charge  and  receive  the  rate  specified  in 
their  tariffs.  In  response  to  NACAA,  the 
right  to  take  claims  to  court  is 
established  by  law  and  does  not  need  to 
be  specifically  mentioned  in  these 
regulations. 

FMCSA  agrees  with  the  AMSA 
comments.  We  have  modified  the 

section  to  state  that  the  mover  may      

expect  payment  of  no  more  than  110 
percent  of  the  estimated  charges  on  a 
COD  non-binding  estimate  shipment  at 
the  time  of  delivery  and  that  the  shipper 
will  be  billed  for  any  balance  due  not 
sooner  than  30  days  after  delivery.  We 
have  also  modified  the  last  sentence  in 
paragraph  (a)  to  state  the  mover  must 
accept  the  form  of  payment  agreed  upon 
at  time  of  estimate,  including  credit 
card,  and  relinquish  the  shipment. 

Section  375.409    May  Household 
Goods  Brokers  Provide  Estimates? 

We  have  added  new  §  375.409  to 
eliminate  confusion  regarding  the 
authority  of  household  goods  brokers  to 
issue  estimates  of  transportation 
charges.  Twenty-five  years  ago,  the 
Interstate  Commerce  Commission 
concluded  that  brokers  were  prohibited 
from  providing  estimates  because  the 
duty  to  comply  with  the  household 
goods  regulations  rests  with  the  carrier, 
and  shippers  aggrieved  by  an  act  or 
omission  of  a  broker  would  be 
unprotected  by  the  regulations.  In  Entr\'  ■ 
Control  of  Brokers,  126  M.C.C.  476,  520 
(1977),  the  Commission  stated: 

For  example,  if  a  broker  provides  a  c.o.d. 
shipper  with  an  estimate  it  has  made,  on 
which  the  shipper  relies,  the  shipper  would    ' 
be  deprived  of  the  protection  of  49  CFR 
1056.8(b)  of  the  household  goods  regulations, 
which  provides  that  where  the  transportation 
charges  exceed  a  carrier-made  estimate  by 
more  than  10  percent,  the  shipper  must  pay 
only  110  percent  of  the  charges  upon 
delivery  and  is  given  a  {>eriod  of  15  days 
following  delivery  to  make  payment  in  full. 
Since  this  protection  applies  only  to  carrier- 
made  estimates,  a  c.o.d.  shipper  who  relies 
upon  an  incorrect  estimate  of  a  broker  will 
have  to  pay  the  carrier's  entire  freight  charges 
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upon  delivery,  regardless  of  the  extent  the 
actual  charges  might  exceed  the  broker's 
estimate. 

In  Exec- Van  Systems,  Inc.,  Broker 
Application.  128  M.C.C.  669,  678 
(1978),  the  ICC  noted  that  a  broker's 
proposal  to  make  estimates  "would 
appear  to  be  inconsistent  with  our 
established  regulations,  since  49  CFR 
1056.8(a)  places  the  obligation  for 
making  estimates  solely  upon  the 
carrier.  Applicant  would,  therefore,  be 
advised  not  to  interfere  with  the  carrier 
in  the  performance  of  his  obligations  in 
making  estimates,  as  this  responsibility 
is  intended  by  our  regulations  to  be 
performed  solely  by  the  carrier  or  his 
agent." 

Along  these  same  lines,  the 
Conunission,  in  Ward  Moving  &■  Storage 
Co.,  Inc.,  Household  Goods  Broker 
Application,  132  M.C.C.  589,  596 
(1981),  stated  that  "49  CFR  1045.7(b) 
*  *  *  implicitly  forbids  the  broker 
offering  services  or  making  contractual 
obligations  which  only  a  carrier  may 
offer.  It  must  be  clear  to  the  public  that 
the  broker  is  only  an  arranger  of 
transportation,  acting  only  in  an 
advisory  nature  and  offering  services 
ancillary  to  the  physical 
transportation."  The  rule  cited  in  this 
quotation,  now  codiHed  in  49  CFR 
371.7(b),  prohibits  brokers  from 
misrepresenting  themselves,  directly  or 
indirectly,  as  carriers. 

Although  brokers  may  not  enter  into 
agency  agreements  with  household 
goods  carriers  because  they  are  required 
to  exercise  discretion  in  allocating 
traffic  among  carriers,  we  believe  it 
would  be  permissible  for  a  carrier  to 
enter  into  a  more  limited  type  of 
agreement  authorizing  the  broker  to 
provide  estimates  on  behalf  of  the 
carrier.  Under  such  an  agreement,  the 
carrier  would  have  to  adopt  the  broker's 
estimate  as  a  carrier-issued  estimate  and 
incorporate  it  into  the  order  for  service 
and  bill  of  lading  for  purposes  of 
compliance  with  part  375,  particularly 
the  110  percent  rule.  We  believe  that 
under  these  circumstances,  the 
individual  shipper  would  not  be 
depnved  of  the  protections  provided  in 
part  375  because  the  carrier  would  still 
be  held  accountable  for  complying  with 
this  part.  However,  a  household  goods 
broker  may  not  issue  an  estimate 
without  entering  into  such  an  agreement 
with  a  carrier  because  otherwise  the 
requirements  of  part  375  would  not 
apply  to  the  broker-issued  estimate. 

Section  375.501    Must  I  Write  Up  an 
Order  for  Service? 

NACAA  supports  requiring  all  prices, 
terms  and  services  to  be  presented  in 
written  dociunents  signed  by  the  mover 


and  delivered  to  the  shipper  before  the 
household  goods  are  packed  and  loaded; 
and  that  these  documents  must  be 
retained  for  a  period  of  one  year. 
NACAA  also  urges  us  to  prohibit 
movers  from  requiring  shippers  to  sign 
blank  or  incomplete  documents,  such  as 
estimates,  orders  for  service,  or  bills  of 
lading. 

The  AGCT  suggests  the  rules  should 
allow  a  shipper  to  proceed  against  the 
mover  if  the  mover  fails  to  deliver  the 
shipment  in  accordance  with  the  time 
.  requirements  in  the  contract.  It  believes 
that  the  shipper  should  not  have  to  pay 
an  additional  fee  to  the  mover  to  ensure 
pickup  and  delivery  of  the  goods  on  the 
speciflc  dates  or  within  a  specific 
period.  The  AGCT  argues  that  we 
should  grant  the  shipper  a  three-day 
grace  period  allowing  the  shipper  to 
rescind  the  order  for  service  without 
any  penalty,  provided  the  ordered 
services  are  scheduled  more  than  three 
days  after  the  order  is  written  and  that 
the  mover  should  provide  shippers  with 
the  items  listed  in  §  375.503(b)(2).  (4), 
(9),  (10),  and  (11). 

The  AGCT  argues  that  paragraph 
(a)(5)  should  allow  the  shipper  to 
deduct  any  penalties  or  per  diem 
amount  due  to  the  shipper  from  any 
amounts  that  the  shipper  owes  to  the 
carrier.  Alternatively,  the  mover  should 
be  required  to  make  payment  to  the 
shipper  at  the  time  of  delivery  in  the 
manner  specified  by  the  shipper  to  level 
the  playing  field  and  allow  both  parties 
to  collect  amounts  due  them  at  the  same 
time.  Paragraph  {a)(6)  should  require  the 
carrier  to  affirmatively  note  the 
shipper's  denial  of  any  special  or 
accessorial  services  that  might  be 
reasonably  expected. 

In  response  to  the  AGCT  comments, 
AMSA  argues  that  shippers  do  not 
ordinarily  incur  additional  costs  for 
delivery  date  commitments  unless 
equipment  availability  is  limited  and  a 
specific  request  requires  special 
operations.  With  respect  to  the  shipper 
remedies  suggested  by  the  AGCT, 
AMSA  states  that:  (1)  Shippers  routinely 
cancel  orders  for  service  for  a  variety  of 
personal  reasons  and  incur  no  penalty 
for  doing  so;  (2)  as  a  general  rule,  the 
information  listed  in  §375. 503(b)(2),  (4). 
(9),  (10),  and  (11)  is  routinely  furnished 
when  an  order  for  service  is  executed; 
(3)  any  amount  that  may  be  due  a 
shipper  as  a  result  of  loss,  damage  or 
inconvenience  must  be  presented  and 
processed  piu-suant  to  the  regulations  at 
49  CFR  part  370,  or  the  carrier's  lawful 
|ariffs;  and  (4)  if  an  accessorial  service 
is  requested  or  required,  presumably 
performance  of  that  service  is  necessary 
to  safely  transport  a  shipment.  AMSA 
questions  the  advisability  of  a  rule  that 


would  permit  shippers  to  refuse  services 
that  "might  be  reasonably  expected." 

Response  to  Comments  ^ 

Although  carriers  may  routinely 
permit  shippers  to  cancel  orders  for 
service  without  penalty  and  furnish 
references  to  several  bill  of  lading 
provisions  when  an  order  for  service  is 
executed,  the  comments  from  the  AGCT 
indicate  that  not  all  carriers  adopt  such 
practices.  We  believe  that  mandating  a 
3-day  grace  period  and  reference  to  5ie 
bill  of  lading  provisions  provides 
additional  consumer  protection  [See 
new  paragraphs  (e)  and  (a)(6)  through 
(a)(10)  in  the  interim  final  rule). 

We  adopt  the  AGCT's  comment  about 
paragraph  (a)(6)  (which  is  codified  at 
{a)(ll)  in  the  final  rule)  and  agree  with 
AMSA  that  a  required  accessorial 
service  may  be  necessary  to  safely 
transport  a  shipment  if  the  mover  could 
reasonably  expect  it.  We  require,  in  new 
paragraph  (b)  of  the  interim  final  rule, 
that  if  an  accessorial  service  is  necessary 
to  safely  transport  a  shipment,  the 
mover  must  refuse  to  accept  the 
shipment.  As  a  safety  agency,  we  will 
not  allow  the  mover  to  provide  unsafe 
transportation  even  when  requested  by 
an  individual  shipper. 

In  response  to  comments  by  NACAA. 
in  new  paragraph  (d)  in  the  interim  final 
rule  we  are  prohibiting  movers  from 
requiring  shippers  to  sign  blank  or 
incomplete  estimates,  orders  for  service, 
bills  of  lading,  or  any  other  blank  or 
incomplete  documents  pertaining  to  the 
move. 

Must  I  Write  Up  an  Inventory? 

NACAA  believes  the  rules  should 
mandate  shipment  inventories  that 
itemize  every  box  and  item  consigned  to 
protect  shippers  and  movers  for  all 
weight-rated  and  hour-rated  moves, 
unless  the  shipper  signs  a  clear  and 
conspicuous  waiver  of  the  inventory. 
NACAA  recommends  that  an  inventory 
form  also  be  required. 

AMSA  concurs  in  the  NACAA 
recommendation  stating  that  detailed 
inventories  of  the  goods  tendered  for 
transportation  serve  to  protect  the 
interests  of  shippers  and  carriers.  AMSA 
recommends  inclusion  of  the  following 
provision: 

Proposed  §  375.502    Must  I  Write  Up  an 
Inventory? 

(a)  You  rhust  prepare  a  written,  itemized 
inventory  for  each  shipment  of  household 
goods  you  transport  for  an  individual 
shipper.  The  inventory  must  identify  every 
carton  and  every  uncartoned  item  that  is 
included  in  the  shipment.  When  you  prepare 
the  inventory,  an  identiHcation  number  that 
corresponds  to  the  inventory  must  be  placed 
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on  each  article  that  is  included  in  the 
shipment. 

(b)  You  must  prepare  the  inventory  before 
the  shipment  is  loaded  in  the  vehicle  for 
transportation  in  a  manner  that  provides  the 
individual  shipper  with  the  opportunity  to 
observe  and  verify  the  accuracy  of  the 
inventory  if  he  or  she  so  requests. 

(c)  You  must  furnish  a  complete  copy  of 
the  inventory  to  the  individual  shipper 
before  beginning  to  load  the  shipment.  A 
copy  of  the  inventory,  signed  by  both  you 
and  the  shipper,  must  be  provided  to  the 
shipper,  together  with  a  copy  of  the  bill  of 
lading,  before  you  begin  to  load  the 
shipment. 

(d)  Upon  delivery,  you  must  provide  the 
shipper  with  the  opportunity  to  observe  and 
verify  that  the  same  articles  are  being 
delivered  and  the  condition  of  those  articles. 
You  must  also  provide  the  shipper  the 
opportunity  to  note,  in  writing,  any  missing 
articles  and  the  condition  of  any  damaged  or 
destroyed  articles.  In  addition,  you  must  also 
provide  the  shipper  with  a  copy  of  all  such 
notations. 

(e)  You  must  retain  inventory  forms  for  at 
least  one  year  from  the  date  you  created  the 
form. 

AMSA  noted  its  recommended 
addition  would  also  entail  a  change  in 
that  portion  of  the  Your  Rights  and 
Responsibilities  publication  which 
deals  with  this  issue  (Subpart  E — Pick 
Up  of  My  Shipment  of  Household 
Goods).  , 

AMSA  therefore  reconunends 
adopting  the  following  language  in  lieu 
of  that  proposed: 

Should  my  mover  write  up  an  inventory  of 
the  shipment? 

Yes.  Your  mover  should  prepare  an 
inventory  of  your  shipment  before  loading. 
The  inventory  should  be  a  detailed  listing  of 
the  cartons  and  uncartoned  articles  included 
in  your  shipment  noting  any  damage  or 
unusual  wear  to  any  articles.  The  purpose  of 
the  inventoi^  is  to  make  a  list  of  the  articles 
included  in  your  shipment  and  a  record  of 
the  condition  of  each  article. 

After  completing  the  inventory  both  you 
and  the  driver  should  sign  each  page.  Before 
you  sign  it,  make  sure  that  the  inventory  lists 
every  item  in  the  shipment  and  that  the 
entries  regarding  the  condition  of  each  article 
are  accurate.  You  have  the  right  to  note  any 
disagreement  in  the  form.  When  your  mover 
delivers  your  shipment,  your  ability  to  prove 
that  any  articles  were  lost  or  damaged  may 
depend  on  the  accuracy  of  the  inventory. 
Your  mover  should  give  you  a  copy  of  the 
inventory.  Be  sure  to  keep  your  copy  in  a  safe 
place;  it  is  an  important  part  of  your 
shipment  records.  Your  mover  will  keep  the 
original.  If  your  mover's  driver  completed  the 
inventory,  the  mover  will  attach  the  complete 
inventory  to  the  bill  of  lading  as  an 
addendum. 

Response  to  Comments 

FMCSA  agrees  with  NACAA  and 
AMSA.  We  have  added  the  proposed 
requirements  in  §  375.503  of  the  interim 
final  rule  and  included  that  a  mover 


must  write  an  inventory  of  all  items 
involved  in  a  move,  assigning  each  item 
an  identification  number.  The  mover 
must  prepare  an  inventory  before  it 
allows  its  agents  or  drivers  to  load  the 
shipment.  The  mover  must  provide  a 
complete  copy  to  the  shipper  before 
loading  the  shipment.  Upon  delivery, 
the  mover  must  provide  the  shipper 
with  an  opportunity  to  verify  the  same 
articles  are  being  delivered  and  the 
condition  of  those  articles.  The  mover 
must  provide  the  shipper  the 
opportimity  to  note  any  missing  articles 
and  the  condition  of  any  damaged  or 
destroyed  articles.  Finally,  the  mover 
must  provide  the  shipper  with  a  copy  of 
all  such  notations. 

Section  375.503    Must  I  Write  Up  a  Bill 
of  Lading? 

NACAA  supports  the  requirement 
that  all  prices,  terms,  and  services  be 
presented  in  written  dociunents  signed 
by  the  mover  and  delivered  to  the 
shipper  before  the  household  goods  are 
packed  and  loaded  and  that  the 
allowable  form  of  payment  be  specified 
in  writing.  NACAA  supports  requiring 
movers  to  retain  shipping  records, 
including  bills  of  lading,  for  a  period  of 
one  year. 

The  2  SAG  recommend  that  the  rules 
should  require  clear  and  conspicuous 
disclosiu'e  on  all  documents,  including 
estimates  and  bills  of  lading,  of  what 
form  of  payment  will  be  required  upon 
delivery  of  household  goods,  if  different 
from  the  form  of  payment  received  at 
the  outset  of  the  transaction.  If  a  carrier 
accepts  a  credit  card  as  only  a 
guarantee,  the  25AG  assert,  the  carrier 
should  disclose  that  the  credit  card  is    ■ 
not  the  form  of  payment  that  will  be 
accepted  upon  delivery  and  also  must 
disclose  the  form  acceptable  at  delivery. 

Response  to  Comments 

FMCSA  has  modified  this  section 
(renumbered  as  §  375.505  in  the  interim 
final  rule)  based  on  the  conunents.  New 
paragraph  (b)(4)  requires  movers  to 
specify  on  the  bill  of  lading  the  form  of 
payment  acceptable  at  delivery,  which 
must  be  the  same  form  of  payment 
entered  on  the  estimate  and  order  for 
service.  New  paragraph  (b)(14)  specifies 
that  the  attachments  to  the  bill  of  lading 
are  an  integral  part  of  the  bill  of  lading 
contract.  Also,  proposed  paragraph 
(b)(4)  has  been  deleted  as  urmecessary. 

Section  375.505    Must  I  Determine  the 
Weight  of  a  Shipment? 

The  25AG  strongly  agree  with  the 
proposed  opposition  to  the  use  of  non- 
certified  on-board  trailer  scales. 

Air- Weigh  states  that  its  scales 
convert  truck  and  trailer  air-spring  air 


pressure  to  accurate  weight  display.  Its 
scale  determines  how  much  weight  per 
pound  of  air  pressure  the  suspension  is 
supporting  by  comparing  empty  and 
loaded  vehicle  weights  with  air  pressure 
required  to  support  the  weight.  It  states 
that  once  calibrated,  the  scale  displays 
the  on-the-ground  weight  of  each  axle 
group  to  within  200  to  300  pounds  of  an 
accinate  platform  scale.  Comparative 
statistical  research  is  being  conducted, 
which  Air  Weigh  intends  to  forward  to 
the  FMCSA  when  it  becomes  available. 

The  Cat  Scale  Company  believes  that 
on-board  weighing  is  not  in  the  best 
interest  of  the  shipper  when  addressing 
the  issue  of  shipper  protection.  It  stated 
that  "the  allowance  of  on-board 
weighing  would  eliminate  the  customer 
being  given  a  certified,  'legal  for  trade' 
weight  of  their  goods  as  performed  by  a 
third  party.  The  owner  of  the  on-board 
scale  would  actually  be  the  party 
transporting  the  goods  and  therefore 
have  an  interest  in  the  weight  of  those 
goods." 

Cat  Scale  states  further  that  full  length 
certified  scales  are  governed  by 
regulations  established  by  the  National 
Institute  of  Standards  and  Technology 
(NIST)  under  the  U.S.  Department  of 
Commerce.  Cat  states  these  regulations 
are  published  in  the  Handbook  44 
publication.  Most  States  have  adopted 
Handbook  44  as  thc*State's  governing 
regulations  or  have  regulations  in  force 
that  are  based,  in  large  part,  on 
Handbook  44.  Cat  asserts  that  each  State 
very  aggressively  checks  certified  scales 
to  insure  their  compliance  with 
Handbook  44  and  in  turn  seals  the  scale 
to  show  that  the  scale  may  be  used  to 
give  a  "legal  for  trade"  weight. 

Cat  also  states  that  significant  ongoing 
maintenance  of  a  certified  scale  is 
necessary  in  order  to  keep  it  100  percent 
accurate  and  able  to  meet  Handbook  44 
requirements.  For  example.  Cat  uses  a 
200,000  poimd  capacity  scale,  having 
10,000  graduations  of  20  poimds  each 
found  in  Table  6  Handbook  44  Section 
2.20,  Scales,  pages  2-23.  In  order  for  Cat 
to  maintain  proper  calibration  of  that 
scale,  when  Cat  applies  25,000  pounds 
of  test  weights  to  the  scale,  the 
maximum  deviation  tolerance  allowed 
by  NIST  would  be  three  graduations  or 
60  poimds.  When  Cat  initially  placed 
into  service  the  scale,  the  maximum 
allowable  deviation  was  one  half  that  or 
30  pounds.  It  is  Cat's  understanding  that 
the  deviation  of  an  on-board  scale  (using 
Air-Weigh's  model  5600  as  an  example) 
is  200-300  pounds  per  axle  group.  That 
equates  to  as  much  as  900  pounds  of 
potential  error  per  typical  load.  If  the 
average  household  goods  load  weighs 
6,023  pounds.  Cat  believes  900  pounds 
represents  a  significant  percentage  of 
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that  total  and  could  translate  into 
significant  unnecessary  costs  to  the 
shipper. 

Cat  re-calibrates  its  scale  every  90 
days  or  four  times  per  year.  Cat  states 
that  typically  a  State  will  check 
calibration  and  reseal  the  scale  once  per 
year.  However.  Cat's  scale  is  subject  to 
a  random  check  by  the  State  at  any  time. 

Important  to  the  certified  weighing 
process,  Cat  believes,  is  the  necessity  of 
the  scale  to  be  constructed  on  a  level 
plane  with  a  10- foot  level  approach  at 
each  end  of  the  scale.  If  the  scale  is  not 
absolutely  level,  the  potential  for  error 
exists  and  is  multiplied  the  more  out  of 
level  the  condition  is.  Cat  asserts  it  is 
very  difficult  to  achieve  a  level  siuface 
on  many  streets  or  driveways. 

Cat  states  the  remote  sensor  processor 
on  an  on-board  scale  converts  the 
pressure  readings  at  the  axle  group's  air 
spring  to  a  number  and  updates  the 
scale  every  4.8  seconds.  By  contrast,  on 
its  scale  unit,  the  scale  indicator  reads 
data  from  each  load  cell  16  times  per 
second,  or  76  times  more  often. 

In  addition.  Cat  states  Air  Weigh 's  on- 
board scale  systems  are  not  approved  by 
the  National  Type  Evaluation  Program 
of  the  NIST  and  are  totally  imregulated 
by  any  standards  organization.  Cat  states 
it  is  concerned  with  shipper  protection 
and  customer  satisfaction  and 
guarantees  its  weights  to  be  accurate.  If 
a  driver  weighs  legal  on  its  scale  and 
then  receives  an  overweight  citation,  Cat 
states  it  will  either  reimburse  the  driver 
or  trucking  company  for  the  amount  of 
the  fine,  or  it  will  appear  in  court  with 
the  driver  as  an  expert  witness.  Cat  also 
keeps  copies  of  all  of  its  scale  tickets  for 
seven  years  as  required  by  law.  This 
gives  the  shipper  the  opportunity  to 
request  a  copy  of  the  original  ticket  if 
he/she  suspects  fraud.  In  the  case  of  its 
weights  being  used  for  billing  purposes. 
Cat's  guarantee  still  applies  to  make 
sure  that  drivers  get  paid  for  what 
they've  hauled — no  more,  no  less. 

Cat  does  not  think  it  is  in  the  best 
interest  of  the  shipper  for  FMCSA  to 
approve  on-board  scales  for  the  moving 
and  storage  industry  because  of  the 
potential  for  error  and  the  lack  of  a 
governing  body  to  check  the  accuracy  of 
the  scale  system.  These  factors  could 
equate  to  shippers  incurring  additional 
unnecessary  expenses  in  connection 
with  their  household  moves. 

Weighing  Consultants,  Inc.,  (WCI) 
believes  that  on-board  weighing  systems 
for  trucks  and  trailers  are  available  that 
meet  the  tolerance  requirements  for 
commercial  application,  which  are  0.1 
percent  of  the  applied  (net)  load.  WCI 
attached  to  its  comments  the  National 
Type  Evaluation  Program  of  the  NIST 
Certificate  of  Conformance  99-091 


issued  to  NORAC  Systems  International 
for  an  on-board  weighing  system.  WCI 
stated  the  request  by  Air- Weigh  for 
FMCSA  to  accept  Air- Weigh 's 
technology  was  based  on  data  accurate 
at  best  to  1.0  percent  of  applied  load. 
WCI  recommends  rejecting  it  based  on 
product  already  available  that  meets 
commercial  requirements. 

A  WCI  representative  made  a 
household  move  and  the  net  weight  of 
the  household  goods  was  9.540  pounds. 
WCI  stated  that  this  represented  the 
contents  of  a  four-bedroom  house  and 
was  above  the  average  net  weight  of  a 
household  move.  On  a  certified  platform 
scale  the  tolerance  allowed  on  this  9,540 
pounds  would  be  plus  or  minus  20 
pounds.  (WCI  refers  to  Table  6 
Handbook  44  Class  IIIL  scale).  The  200- 
300  pound  weight  differential  stated  by 
Air- Weigh  is  10  to  15  times  greater.  WCI 
stated,  "If  in  fact  the  differential  of  the 
Air-Weigh  system  is  200-300  pounds 
per  axle  group,  the  differential  from  a 
certified  scale  would  be  20  to  30  times 
greater  than  the  presently  allowable 
tolerance.  Handbook  44  also  states  the 
allowable  tolerance  for  Class  nil  scales-, 
allowed  for  use  by  law  enforcement 
only,  at  a  maximum  of  5  divisions 
which  would  be  100  pounds  on  an  axle 
scale.  The  Air- Weigh  product  accuracy 
is  stated  as  2  to  3  times  the  generous 
Class  nil  tolerance." 

WCI  believes  FMCSA  should  continue 
the  policy  of  requiring  all  weights  to  be 
determined  on  scales  certified  by  a 
State's  Weights  and  Measures 
Department.  This  policy,  it  believes, 
will  continue  to  ensure  equity  in  the 
marketplace  and  leave  the  statutory 
authority  for  weights  and  measures  with 
the  states.  WCI  asserts  that  the  National 
Conference  on  Weights  and  Measures 
and  NIST  Office  of  Weights  and 
Measures  have  always  encoiuaged  the 
development  of  new  technology  and 
evaluate  many  new  weighing  device 
types  each  year  under  the  National  Type 
Evaluation  Program.  WCI  believes  Air- 
Weigh  should  be  encouraged  to  submit 
its  product  to  the  National  Type 
Evaluation  Program  for  evaluation  as  its 
competitor  NORAC  System 
International  did. 

The  Sisson  Scale  and  Equipment 
Company,  Inc.,  supports  the  ciurent 
regulation  requiring  the  use  of  certified 
scales  for  independent  shippers  by  the 
moving  and  storage  industry. 

The  Deskin  Scale  Company,  Inc. 
states  that  the  regulatory  guide  for  its 
industry  has  been  Handbook  44  since 
1949.  The  NIST  has  a  statutory 
responsibility  for  "cooperation  with 
States  in  securing  uniformity  of  weights 
and  measures  laws  and  methods  of 
inspection,"  Deskins  states. 


The  only  on-board  weighing  systems 
that  Deskin  was  aware  of  that  are 
actually  accepted  for  commercial  use 
are  fork  lift  scales  and  lifting  devices  for 
trash  haulers,  which  use  load  cells 
connected  to  the  forks  for  measuring 
and  do  not  in  any  way  derive  weight 
information  from  the  pressure  of 
hydraulics  or  air.  Deskin  stated  its 
experience  has  been  that  "those  who  do 
rely  on  hydraulics  or  air  pressure  do  not 
repeat  to  any  degree  of  acciuacy  which 
is  demanded  by  H— 44  and  therefore  in 
the  interest  of  the  shipper  should  not  be 
considered  for  use."  It  is  Deskin's 
opinion  that  the  shipper's  best  interest 
will  only  be  served  by  use  of  those 
devices  that  meet  the  requirements  of 
Handbook  44. 

The  Action  Scale  &  Weighing 
Systems.  Inc.,  states  Toledo,  Ohio  is  a 
"hub"  for  truck  traffic  coming  from  the 
North,  South,  East,  and  West,  including 
Michigan  "train  trucks"  and  grain 
vehicles  from  Canada.  It  is  Action's 
opinion  that  "on-board  weighing  would 
not  be  in  the  best  interest  of  the  public, 
as  the  fox  would  virtually  be  guarding 
the  hen  house.  The  only  way  to  insiue 
accurate  weights  is  on  a  static  scale 
operated  by  a  third  party." 

The  California,  Colorado,  Idaho, 
Michigan,  New  Hampshire,  Oregon,  and 
Pennsylvania  Departments  of 
Agriculture  strongly  support  the  use  of 
certified  scales  for  all  aspects  of 
commerce  done  by  weight.  They 
support  the  retention  of  the  regulation 
requiring  the  moving  and  storage 
industry  to  use  certified  scales  when 
conducting  commerce  where  cost  is 
determined  by  weight.  The 
Pennsylvania  Department  of  Agriculttire 
believes  the  use  of  on-board  non- 
certified  scales  will  be  an  invitation  for 
unscrupulous  operators  to  defraud 
shippers,  based  on  its  experience 
discovering  and  prosecuting  moving 
and  storage  companies  for  falsifying 
weighmaster  certificates  by  "biunping." 
"Bumping"  is  any  method  where 
additional  charges  to  the  customer  are 
claimed  by  the  moving  and  storage 
company  by  adding  additional  weight  to 
the  load  or  by  adding  weight  to  the  scale 
and  then  weighing  the  load. 

The  State  of  Id£mo  Department  of 
Agricultiu-e,  Bureau  of  Weights  & 
Measiues,  does  not  dictate  what  type  of 
scales  the  moving  and  storage  industry 
uses,  as  long  as  they  are  commercial 
type  scales,  and  are  therefore  capable  of 
being  certified.  It  believes  there  are  a 
myriad  of  devices  made  today  that  fall 
short  of  the  requirements  for 
commercial  use,  but  are  manufactured 
for  estimation,  internal  accounting, 
sorting,  or  other  non-commercial 
applications.  The  Idaho  Department  of 
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Agriculture  states  there  is  at  least  one 
on-board  weighing  system  for  semi- 
trailer use  (Weigh-Tronix,  model  STS- 
50,  50,000  times  20  pounds)  that  has  a 
certificate  of  compliance  on  the  market 
today. 

The  Idaho  Department  of  Agriculture 
is  concerned  that  non-commercial  type 
on-board  weighing  systems  are  being 
used.  It  is  alsa  concerned  that 
manufacturers  are  using  this  rulemaking 
to  try  to  circumvent  the  National  Type 
Evaluation  Program  of  the  NIST 
requirements  being  met  by  other  scale 
manufacturers.  The  Idaho  Department  of 
Agriculture  encourages  Air-Weigh  and 
Hi-Tech  Scale  to  work  to  get  their 
products  approved  throu^  the  National 
Type  Evaluation  Program  system. 

The  Idaho  Department  of  Agricultiwe  - 
notes  that  the  National  Conference  on 
Weights  and  Measures  along  with  NIST 
advisers  have  determined  the 
requirements  for  commercial  scales.  The 
tolerances  and  performance 
requirements  have  been  set  to  prevent 
either  the  buyer  or  seller  from  being 
damaged  in  transactions.  These 
standards  are  recognized  not  only  in 
every  jurisdiction  in  this  country  but 
throughout  the  world.  The  Idaho   • 
Department  of  Agriculture  luges 
FMCSA  to  ensure  any  rule  change 
continues  to  require  shipping  and 
storage  charges  be  determined  on  a 
commercial  scale — whatever  form  that 
scale  may  be,  a  vehicle  scale  or  on-board 
scale  system. 

The  Michigan  Department  of 
Agricultiu^  would  not  object  to  the  non- 
commercial use  of  non-certified  scales, 
provided  they  are  clearly  marked  "Not 
Legal  For  Trade"  and  could  thus  be 
used  for  estimates  only.  Otherwise,  the 
Michigan  Department  of  Agriculture 
strongly  supports  maintaining  the 
"certified  scale"  requirement  for    * 
commercial  sales. 

The  Handbook  44  serves  the 
California  Department  of  Agriculttire  as 
a  uniform  model  governing 
performance,  use,  and  testing  of 
conunercial  weighing  and  measuring 
devices.  The  California  Department  of 
Agricultiu«  urges  FMCSA  to  retain  a 
policy  of  requiring  weights  upon  which 
charges  'kre  based  to  be  determined  on 
scales  that  have  been  tested  and  sealed 
by  State  weights  and  measures  officials 
applying  the  requirements  of  Handbook 
44.  Companies  who  wish  to  offer 
weighing  and  measuring  devices  for  use 
in  determining  charges  for  goods  or 
services,  should  ensiu^  that  they 
comply  with  the  uniform  standards 
contained  in  Handbook  44,  and  should 
continue  to  be  required  by  FMCSA  to 
submit  such  devices  to  testing  and 


verification  by  weights  and  measiu-es 
officials. 

The  Oregon  Department  of 
Agricultiue  requires  that:  (1)  Any 
weighing  or  measiuing  device  must  be 
licensed,  tested  and  approved  by  the 
Oregon  Department  of  Agriculture 
Measurement  Standards  Division  when 
the  device  is  used  conunercially  for  the 
measurement  of  vehicles;  and  (2)  any 
commercial  weighing  or  measiu-ing 
instrument  or  device  must  be  issued  a 
Certificate  of  Conformance  traceable  to 
NIST. 

The  New  Hampshire  Department  of 
Agriculture  believes  that  on-board 
scales  are  not  in  the  best  interest  of 
shippers  and  competitors.  The  potential 
error  of  200—300  pounds  per  axle  group 
is  unacceptable,  as  well  as  its 
"incorrect"  status  under  Handbook  44. 

The  Colorado  Department  of 
Agriculture  does  not  have  a  problem 
with  on-board  weighing.  It  believes  any 
rules  that  are  adopted  must  take  into 
account  the  individual  State     , 
requirements  for  commercial  measuring 
devices.  All  states  currently  have 
requirements  for  commercial  measuring 
devices  that  are  rooted  in  years  of 
experience.  These  requirements 
manifest  themselves  as  Handbook  44. 

The  Colorado  Department  of 
Agriculture  states  that  if  FMCSA  elects 
to  allow  the  use  of  on-board  weighing 
systems,  it  must  (1)  ensure  that  the 
system  is  as  acciuate  as  the  certified 
scales  that  are  currently  used  for 
shipping;  and  (2)  ensure  the  on-board 
weiring  system  meets  the  same 
standards,  with  regard  to  specifications, 
as  other  commercial  devices,  i.e.,  that  it 
meets  the  criteria  of  Handbook  44.  The 
Colorado  Department  of  Agriculture 
believes  that  meeting  Handbook  44 
requirements  will  ensiue  that  both  the 
shipper  and  carrier  are  treated  equally, 
and  scale  manufactiuers  can  compete 
equitably. 

AMSA  urges  us  to  acknowledge  the 
advantages  of  advances  in  technology 
that  have  become  available  throughout 
the  moving  industry  for  the  weighing  of 
shipments.  It  asserts  that  the  use  of  on- 
board scales  promotes  shipper 
satisfaction  by  producing  immediate, 
on-site  shipment  weights  without  the 
need  to  follow  a  tractor-trailer  to  an 
available  scale.  It  proposed  adding  new 
§  375.523,  which  it  believes  will  protect 
shippers'  rights  by  requiring  that 
shippers  observe  the  weighing 
procedure,  and  allow  them  to  reject  the 
results  of  the  on-board  weighing 
procedure  and  elect  to  have  the 
shipment  weighed  on  a  traditional  scale. 
The  recommended  provision  would 
read  as  follows: 


If  a  trailer  is  so  equipped,  at  the  shipper's   - 
option,  shipment  weight  may  be  determined 
with  an  on-board  trailer  scale  if  the  shipper 
observes  the  weighing  of  the  trailer  both 
before  and  after  the  loading  of  the  shipment. 
If  the  shipper  accepts  the  final  weight 
determination,  you  must  obtain  a  signed 
statement  to  that  effect  and  retain  it  as  part 
of  the  shipment  file.  If  the  shipper  rejects  the 
on-board  scale  weight  determination,  the 
shipment  must  be  weighed  on  a  certified 
motor  vehicle  scale  in  accordance  with  the 
requirements  of  §  375.509. 

Response  to  Comments 

FMCSA  opposes  the  use  of  non- 
certified  on-board  trailer  scales.  The 
comments  show  they  are  not  in  the  best 
interest  of  shippers.  On-board  weighing 
has  the  potential  for  manipulation  of 
actual  weight.  While  we  acknowledge 
there  may  be  advantages  to  using  new 
technology  for  the  weighing  of 
shipments,  AMSA  and  its  device 
manufacturer  have  not  produced 
evidence  that  its  system  is  compliant 
with  Handbook  44. 

FMCSA  believes  the  issue  of  on-board 
trailer  scales  should  be  discussed  in  a 
separate  and  specific  rulemaking.  We 
believe  the  moving  industry  must  work 
with  the  NIST  and  the  States  before 
asking  us  to  allow  their  use.  The  NIST 
is  the  government  agency  responsible 
for  promoting  imiformity  in  United 
States  weights  and  measures  laws, 
regulations,  and  standards.  The  NIST 
regulations  achieve  equity  between 
buyers  and  sellers  in  the  marketplace 
and  enhance  shipper  confidence  in  the 
marketplace.  FMCSA  does  not  have  this 
expertise  and  will  defer  to  the  NIST  for 
its  opinions  in  this  matter.  The  NIST 
does  not  want  FMCSA  approving  a 
device  that  may  set  non-uniform  weight 
regulations  and  may  achieve  inequality 
between  buyers  and  sellers  in  the 
marketplace  and  degrade  shipper 
confidence  in  the  marketplace. 

The  moving  industry  may  also  want 
the  NIST  to  research  the  issue  as 
allowed  by  15  CFR  200.101 
Measurement  research.  The  NIST 
provides  basic  research  and 
development  activities  aimed  at  meeting 
broad  general  needs.  The  NIST  may  also 
undertake  investigations  or 
developments  to  meet  specialized 
physical  measurement  problems  of  an 
industrial  group  using  funds  supplied 
by  the  reouesting  organization. 

AMSA  nas  not  indicated  how  it  will 
safeguard  shippers'  rights  other  than 
requiring  that  shippers  observe  the  on- 
board weighing  procedure  and 
permitting  them  to  reject  the  results  of 
this  procediu^.  The  comments  by  the 
weighing  industry  and  State  regulatory 
agencies  suggest  that  AMSA's  methods 
and  device  may  provide  false  weights. 
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AMSA  does  not  specify  how  often  the 
device  would  be  calibrated,  who  would 
ensure  calibration  accuracy,  and  what 
happens  if  the  calibration  was  done  in 
another  State  and  the  shipper  wishes  to 
contest  the  weight  in  another  State. 

FMCSA  has  added  a  requirement  in 
the  interim  final  rule  that  the  mover 
must  provide  a  written  explanation  of 
volume  to  weight  conversions,  when  the 
mover  provides  an  estimate  by  volume 
and  converts  the  volume  to  weight. 
Also,  this  section  has  been  renumbered 
as  §  375.507. 

Section  375.507    What  Is  a  Certified 
Scale? 

The  regulatory  text  of  proposed 
§  375.507,  which  defined  "certified 
scale,"  has  been  moved  to  §375.103, 
where  it  is  more  appropriate. 

Section  375.509    How  Must  I  Determine 
the  Weight  of  a  Shipment? 

The  25AG  believe  the  proposed  rule 
fails  to  provide  the  shipper  disclosures 
necessary  to  assure  that  carriers  do  not 
double  bill  on  so-called  split  loads. 
They  allege  shippers  are  presented  with 
recently  issued  official  weight  tickets 
from  a  nearby  certified  public  scale  at 
the  time  of  delivery;  however,  the 
shipper  is  unaware  that  a  partial  load 
bound  for  another  destination  remains 
onboard,  and  that  it  formed  a  portion  of 
the  total  load  reflected  on  the  ticket. 
They  believe  the  rules  should  require 
that  each  shipper's  shipment  must  be 
weighed  separately. 

AMSA  states  that  a  requirement  that 
each  shipper's  shipment  be  weighed 
separately  would  result  in  operating 
gridlock.  To  comply  with  such  a  rule, 
carriers  would  be  required  to  unload 
one  shipment  that  is  on  a  van  to 
accommodate  a  second  shipment  solely 
for  weighing  purposes.  The 
impracticalities  of  coordinating  such 
operations  should  be  obvious. 

Response  to  Comments 

FMCSA  is  not  adopting  the  25AG's 
proposal.  FMCSA  believes  it  is 
economically  costly  and  time 
consuming  to  weigh  each  shipment 
sepeuately  as  suggested  by  the  25AG. 
The  rules  as  proposed  are  adequate.  The 
weight  must  be  determined  by  weighing 
the  shipment  at  origin  or  back  weighing 
the  shipment.  The  shipper  is  further 
protected  by  the  regulations  that  allow 
a  shipper  to  witness  the  weighing  and 
the  right  to  request  a  re-weigh.  Final 
transportation  charges  are  based  on 
actual  weight  in  accordance  with 
applicable  tariff  provisions. 


Section  375.51 1     May  I  Use  an 
Alternative  Method  for  Shipments 
Weighing  454  Kilograms  or  Less? 

AMSA  states  this  section  adopts  the 
provisions  of  the  current  regulations, 
which  provide  that  shipments  weighing 
1,000  pounds  or  less  may  be  weighed  on 
a  certified  platform  or  warehouse  scale 
in  lieu  of  a  scale  designed  for  weighing 
motor  vehicles.  AMSA  understands  the 
agency's  concerns  that  an  increase  in 
the  minimum  shipment  weight 
threshold  might  allow  movers  to  charge 
a  minimum  rate  at  the  higher  weight 
threshold  when  the  shipment  actually 
weighs  less  and  that  defining  a  small 
shipment  as  one  weighing  3,000  pounds 
or  less  could  be  perceived  as  giving  our 
blessing  to  an  increase  in  the  minimum 
rate  threshold  in  household  goods 
carriers'  tariffs.  However,  AMSA  does 
not  agree  that  these  concerns  will 
actually  occur  if  the  1,000  pound  small 
shipment  weight  is  increased.  AMSA 
argues  that  tariff  charges,  historically, 
have  not  been  linked  to  the  minimum 
weight  determination  threshold.  For 
more  than  40  years,  AMSA  states,  the 
tariff  minimum  weight  remained  at  500 
pounds  (even  though  the  minimum 
scale  weight  was  1 ,000  pounds)  as 
personal  effects  shipments  continued  to 
gradually  increase  in  weight.  As  a 
result,  in  June  1984.  the  tariff  minimum 
was  increased  to  1 ,000  pounds,  not 
because  the  increase  corresponded  to 
the  threshold,  but  because  of  increases 
in  the  fixed  administrative  costs 
associated  with  the  servicing  of  small 
shipments. 

As  a  matter  of  practice,  the  moving 
industry  already  considers  shipments 
weighing  less  than  3,000  pounds  to  be 
classified  as  small  shipments  and  has 
adjusted  its  principal  tariff  series 
accordingly.  A  small  shipment 
surcharge  applicable  to  shipments 
weighing  less  that  3,000  pounds  was 
initiated  in  May  1989  to  offset  the 
administrative  costs  associated  with 
handling  these  shipments.  This 
surcharge  remained  in  effect  until  May 
1996  when  it  was  incorporated  into  the 
line-haul  tariff  rates.  Therefore,  an 
increase  in  the  minimum  scale  weight 
would  not  impact  existing  tariff 
provisions  since  they  have  already  been 
adjusted  to  reflect  the  costs  associated 
with  the  handling  of  small  shipments. 

With  this  history  in  mind,  and 
because  the  minimum  scale  weight  and 
the  minimum  tariff  rate  have  been 
unrelated  to  one  another,  AMSA  does 
not  agree  that  an  increase  in  the 
minimum  scale  weight  to  3.000  pounds 
will  have  a  causal  effect  on  tariff  rates. 
Instead.  AMSA  believes  that  increasing 
the  weight  limit  to  3,000  pounds  would 


promote  greater  efficiency  in  the 
weighing  of  shipments  on  certified 
warehouse  and  platform  scales  which 
will,  in  turn,  help  reduce  tractor-trailer 
traffic  and  congestion  in  areas  where 
larger  motor  vehicle  scales  are  operated. 

AMSA  notes  that  the  proposed  and 
current  regulations  require  that  if 
shipment  charges  are  weight-based,  the 
carrier  must  obtain  a  gross  and  tare 
weight  for  each  shipment.  Separate 
weight  tickets  identifying  each  weighing 
of  a  shipment  are  required  to  be 
provided  to  the  shipper.  The  certificates 
list  the  scale  name,  location,  weighing 
date,  identification  of  tare,  gross  or  net 
weights,  vehicle  identifications,  and  the 
name  of  the  shipper.  Clearly,  this  is 
sufficient  to  ensure  that  carriers  obtain 
accurate  shipment  weights. 

Response  to  Comments 

We  agree  with  the  AMSA  comments 
on  this  section  and  have  modified  the 
interim  final  rule  to  raise  the  weight 
threshold  from  454  kilograms  (1.000 
pounds)  to  3,000  pounds. 

Section  375.513    Must  I  Give  the 
Individual  Shipper  an  Opportunity  to 
Observe  the  Weighing? 

NACAA  supports  requiring  movers  to 
afford  shippers  an  opportunity  to 
observe  weighing  of  their  shipments. 

Response  to  Comments 

The  proposed  observation 
requirement  is  adopted  without  change. 

Section  375.515    May  an  Individual 
Shipper  Waive  His /Her  Right  To 
Observe  Each  Weighing? 

AMSA  argues  this  provision  should 
be  modified.  AMSA  recommends  the 
provision  should  indicate  that  the 
shipper's  decision  not  to  observe 
weighings  constitutes  a  waiver  of  that 
right.  It  argues  that  proposed  §  375.513 
clearly  requires  that  carriers  "*   *   * 
must  give  the  person  who  will  observe 
the  weighings  a  reasonable  opportunity 
to  be  present  to  observe  the  weighings." 
Assuming  a  shipper  elects  not  to 
observe  the  weighings,  to  be  consistent. 
§  375.515  should  be  amended  to 
indicate  that  right  was  waived.  49 
IJ.S.C.  14104(c)  requires  that  shipper 
waiver  of  the  right  to  observe  re- 
weighings  must  be  accomplished  in 
writing.  Therefore,  to  accommodate 
both  situations,  AMSA  recommends 
revising  the  section  to  read  as  follows: 

If  an  individual  shipper  elects  not  to 
observe  a  weighing,  the  shipper  is  presumed 
to  have  waived  that  right.  If  an  individual 
shipper  elects  not  to  observe  a  re-weighing, 
the  shipper  shall  waive  that  right  in  writing. 
This  does  not  affect  any  other  rights  of  the 
individual  shipper  under  this  part  or 
otherwise. 
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Response  to  Comments 

FMCSA  agrees  with  AMSA  and  has 
added  language  to  the  interim  final  rule 
that  a  shipper's  waiver  of  the  right  to 
observe  a  re-weighing  must  be  in 
writing.  We  allow  the  shipper  to  send 
the  writing  via  fax,  e-mail,  or  any  other 
electronic  means. 

Section  375.521     What  Must  I  Do  if  an 
Individual  Shipper  Wants  To  Know  the 
Actual  Weight  or  Charges  for  a 
Shipment  Before  I  Tender  Delivery? 

NACAA  supports  requiring  movers  to 
comply  with  the  shipper's  requests  for 
notice  of  the  shipment  weight  and 
charges  before  delivery. 

Response  to  Conunents 

The  proposed  notification 
requirement  is  adopted  without  change. 

Section  375.601     Must  I  Transport  the 
Shipment  in  a  Timely  Manner? 

NACAA  supports  requiring  movers  to 
transport  goods  in  a  timely  manner. 

Response  to  Comments 

The  proposed  reasonable  dispatch 
requirement  is  adopted  without  change. 

Section  375.605    How  Must  I  Notify  an 
Individual  Shipper  of  Any  Service 
Delays? 

NACAA  supports  requiring  movers  to 
retain  notices  relating  to  service  delays 
for  a  period  of  one  year  and  supports 
requiring  movers  to  notify  shippers  of 
service  delays. 

AMSA  believes  there  is  a  basic 
problem  with  the  language  employed  in 
this  section.  The  section  states  that  a 
carrier  must  notify  a  shipper  of  service 
delays.  AMSA  believes  the 
inconsistency  lies  in  the  fact  that  if  a 
carrier  is  unable  to  pick  up  a  shipment 
on  the  agreed  upon  date(s),  it  must 
notify  the  shipper  of  the  delay  and 
amend  the  order  for  service.  It  makes 
little  sense  to  AMSA  to  amend  an  order 
for  service  for  delay  at  origin.  The 
practical  result  of  this  section,  as 
written,  is  that  carriers  will  never  be 
responsible  for  delays  at  origin  because 
the  order  for  service  will  reflect  that  the 
shipment  was  actually  loaded  on  the 
agreed  upon  pick-up  date.  Appropriate 
changes  should  be  made. 

In  addition,  AMSA  notes  that 
paragraph  (b)(6)  requires  the  mover,  in 
the  instance  of  delay  netification,  to 
furnish  the  shipper  with  a  "true  copy" 
of  the  notice  by  first  class  mail  or  in 
person.  AMSA  believes  this  provision, 
while  carried  over  from  the  existing 
regulations,  will  be  no  more  feasible  to 
perform  under  the  proposed  regulations 
than  it  is  imder  the  existing  regulations. 
During  the  course  of  a  move,  while  both 


the  shipment  and  the  shipper  are  in 
transit,  there  is  no  practice  benefit  in 
mailing  a  copy  of  the  delay  notification 
to  the  shipper.  Since  the  shipper,  who 
has  already  received  notice  of  a  delay  by 
telephone,  telegram,  or  in  person  is  not 
at  his  old  or  his  future  address,  no 
purpose  is  served  by  mailing  a  duplicate 
notice.  AMSA  submits  that  the  solution 
lies  in  simply  adding  the  words  "if  the 
shipper  requests  a  copy  of  the  notice." 
Such  a  revision  would  ensiu-e  that 
"interested  shippers"  who  desire  a  copy 
of  the  notice  for  their  records  or  to 
support  a  claim  for  delay  or 
inconvenience  will  be  furnished  a  copy, 
while  duplicate  copies  would  not  be 
automatically  forwarded  to  other 
shippers  who  have  already  received 
their  shipments  add  have  no  need  for 
the  notice. 

Response  to  Comments 

FMCSA  agrees  with  AMSA's 
comments  on  this  section  and  has  made 
appropriate  changes  in  the  interim  final 
rule  language. 

Section  375.607    What  Must  I  Do  if  I 
Am  Able  To  Tender  a  Shipment  for 
Final  Delivery  More  Than  24  Hours 
Before  a  Specified  Date  or  Period  of 
Time? 

The  AGCT  comments  that  carriers 
should  be  required  to  deliver  the 
shipment  in  accordance  with  the 
delivery  dates  or  periods  specified  in 
the  contract.  Paragraph  (c)  should 
preclude  a  carrier  from  limiting  its 
liability  for  storage-in-transit  to  the 
delivery  period.  It  is  inequitable  to 
allow  a  carrier  to  avoid  any  liability  for 
delays  in  shipment  while  providing  no 
similar  mechanism  to  excuse  a  shipper's 
delay,  even  if  the  delay  is  caused  by 
circimistances  beyond  the  shipper's 
control.  It  recommends  we  should 
permit  movers  only  limit  their  liability 
to  the  last  day  of  the  delivery  period 
specified  in  the  bill  of  lading. 

AMSA  comments  on  this  AGCT 
proposal  that  paragraph  (c)  preclude 
movers  from  limiting  their  "liability" 
for  storage-in-transit.  In  addition,  it  is 
suggested  that  this  subsection  be 
modified  to  only  permit  the  mover  to 
limit  its  "liability"  to  the  last  day  of  the 
period  specified  in  the  bill  of  lading. 
The  proposed  regulation  speaks  in  terms 
of  "responsibility"  and  not  "liability." 
The  rule  is  apparently  intended  to 
authorize  movers,  at  their  option,  to  not 
assess  storage  charges,  or.  alternatively, 
to  assess  charges  beyond  the  agreed 
date.  In  support  of  the  AGCT's  position, 
it  argues  that  it  is  "inequitable"  to  allow 
carriers  to  avoid  liability  for  delays  with 
no  similar  mechanism  to  excuse  shipper 
delays.  AMSA  believes  that  movers 


routinely  honor  delay  and/ or 
inconvenience  claims  in  accordance 
with  their  tariff  provisions  that  are  not 
intended  to  avoid  carrier  liability. 

Response  to  Comments 

FMCSA  agrees  with  the  comments  of 
this  section. 

Section  375.609    What  Must  I  Do  for 
Shippers  Who  Store  Household  Goods 
in  Transit? 

NACAA  supports  requiring  movers  to 
retain  notices  issued  under  this  section 
for  a  period  of  one  year. 

The  AGCT  comments  that  the  nine- 
month  limitation  on  a  shipper's  right  to 
file  a  claim  against  the  carrier  for 
damage  or  loss  of  goods  in  paragraph 
(b)(2)  runs  counter  to  a  shipper's  right 
to  bring  an  action  within  the  State  of 
Connecticut's  statutory  period.  It 
believes  the  rules  should  acknowledge 
the  shipper's  right  to  rely  on  a  State- 
established  statutory  period  for  bringing 
an  action  against  the  carrier.  Any  other 
action  is  not  shipper  protection  in  its 
opinion.  It  also  reconimends  that  we 
modify  paragraphs  (a)  and  (b)  to  impose 
liability  on  the  carrier  imtil  ten  day^ 
after  the  carrier  actually  gave  notice  to 
the  shipper  that  the  period  of  storage-in- 
transit  will  expire  and  the  shipment  will 
be  governed  by  rules  and  charges  of  the 
warehouseman.  It  believes  the  ten-day 
period  is  consistent  with  the  provisions 
in  paragraph  (c). 

AMSA  asserts  that  paragraph  (d)  will 
require  that  notifications  to  shippers 
regarding  the  expiration  of  storage-in- 
transit  (SIT)  be  accomplished  by 
certified  mail,  return  receipt  requested. 
This  provision  should  be  expanded  to 
include  notification  by  facsimile 
transmission  and  overnight  courier. 
Such  a  chshige  will  permit  movers  to 
take  advantage  of  faster  methods  of 
transmitting  the  required  notifications. 
This  is  particularly  important  for  SIT 
periods  of  less  than  10  days  when  only 
1-day  notice  is  required  as  contemplated 
by  §  375.609(e). 

In  connection  with  paragraph  (b)(2), 
AMSA  believes  that  the  AGCT's 
suggestion  conflicts  with  the  nine- 
month  statutory  period  provided  for  the 
filing  of  claims  for  loss  or  damage  in  49 
U.S.C.  14706(e)(1). 

In  response  to  the  AGCT  proposal  to 
retain  carrier  liability  until  10  days  after 
the  carrier  actually  gives  notice.  AMSA 
does  not  believe  that  a  notice  related  to 
the  expiration  of  storage-in-transit 
should  be  allowed  to  imduly  extend  the 
SIT  period.  AMSA  states  shippers  are 
advised  at  the  time  their  goods  are 
placed  in  storage  that  the  SIT  storage 
period  is  90  days  and  if  a  longer  period 
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applies  by  virtue  of  a  particular  carrier's 
tariff,  the  shipper  is  so  advised. 

Response  to  Comments 

In  the  interim  final  rule,  FMCSA  has 
added  to  paragraph  (d)  that  notification 
can  be  made  by  facsimile,  overnight 
courier,  e-mail,  or  certified  mail  return 
receipt.  All  of  these  methods  can 
confirm  delivery  notification  to  the 
shipper.  We  cannot  adopt  the  AGCT's 
comment  about  the  shipper's  right  to 
bring  an  action  within  a  State's  statutory 
limitation  period.  The  Federal  statute 
takes  precedence  for  interstate  moves. 
Also,  FMCSA  cannot  add  a  new 
requirement  that  would  impose  on 
carriers  a  potential  additional  9  days  of 
liability  when  it  has  failed  to  give  the  10 
day  notification  under  paragraph  (c). 
The  rule,  as  adopted,  imposes  liability 
on  a  carrier  for  an  indefinite  period  if 
it  does  not  give  notice  and  ensures  the 
shipper  of  at  least  24  hours  notice  that 
a  carrier  liability  for  goods  in  storage 
will  end. 

Section  375. 701     May  I  Provide  for  a 
Release  of  Liability  on  My  Delivery 
Receipt? 

NACAA  supports  the  requirement 
that  movers  must  not  include  in  their 
paperwork  a  release  from  liability  for 
damages,  but  believes  permitting 
carriers  to  include  the  "statement  the 
property  was  received  in  apparent  good 
condition  except  as  noted  in  the 
shipping  documents"  is  not  justified 
and  can  lead  to  serious  shipper  harm.  It 
suggests  that  proposed  §  375.701(b)  be 
removed.  It  also  proposes  requiring 
check  boxes  with  statements  such  as  "I 
have  not  had  an  opportunity  to  open  all 
boxes  to  verify  the  condition  of  their 
contents  or  determine  if  anything  is 
missing."  It  believes  the  rules  should 
mandate  inclusion  of  a  statement  that 
the  "mover  remains  liable  for  all  losses 
suffered  by  shipper"  with  an 
explanation  of  the  procedure  and  time 
limits  for  making  a  claim. 

The  AGCT  recommends  amending 
this  section  to  make  explicit  that  the 
"apparent  good  condition"  language  is 
not  binding  and  the  rules  should  not 
allow  a  carrier  to  include  a  statement 
that  the  property  was  received  in  good 
condition  unless  otherwise  noted.  It 
asserts  that  the  shipper  does  not  have 
the  time  to  inspect  all  goods  as  the 
carrier  unloads  them.  This  is  especially 
true  for  any  items  that  are  boxed  and 
unavailable  for  inspection  at  the  time  of 
delivery.  It  believes  the  regulation 
creates  a  barrier  to  the  shipper's  ability 
to  successfully  assert  damage  claims 
against  the  carrier. 

AMSA  argues  that  paragraph  (a) 
makes  it  clear  that  any  carrier  statement 


attempting  to  release  it  ht)m  liability  is 
not  permitted.  The  statement  NACAA 
objects  to  is  a  general  acknowledgment 
indicating  that  the  services  ordered  have 
been  accomplished  and  the  shipment 
has  been  delivered  in  "apparent"  good 
condition.  The  shipper  is  only  expected 
to  note  conspicuous  loss  or  damage  at 
the  time  of  delivery.  The  presimiption  of 
"apparent"  good  condition  is  routinely 
rebutted  by  shippers  after  they  have  had 
an  opportunity  to  unpack  and  perform 
a  more  thorough  inspection. 

Response  to  Comments 

FMCSA  agrees  with  AMSA's 
comments  on  this  section  and  believes 
no  changes  are  necessary. 

Section  375.703    What  Is  the  Maximum 
ColIect-on-Delivery  Amount  I  May 
Demand  at  the  Time  of  Delivery? 

The  AGCT  recommends  requiring 
carriers  to  relinquish  possession  of  the 
shipment  in  an  amount  substantially 
less  than  100  percent  of  the  estimate. 

AMSA  comments  that  the  maximum 
COD  amoimt  that  may  be  collected  on 
a  non-binding  estimate  shipment  is  110 
percent  of  the  estimated  amount.  It 
states  that  this  provision  should  be 
revised  to  mirror  its  earlier  suggested 
change  in  §  375.403(a)(7),  to  provide 
that  the  carrier  may  also  require  full 
payment  for  additional  services 
requested  or  required  by  the  shipper 
that  do  not  appear  on  the  estimate  and 
were  performed  by  the  mover  en-route 
or  at  destination.  The  proposed 
subsection  would  read  as  follows: 

(b)  On  a  non-binding  estimate,  the 
maximum  amount  is  110  percent  of  the  non- 
binding  estimate  of  charges,  except  that  full 
payment  may  be  collected  at  the  time  of 
delivery  for  any  added  additional  services 
that  were  performed  en-route  or  at 
destination  which  were  necessary  to 
complete  the  transportation  and  do  not 
appear  on  your  non-binding  estimate.  You 
may  specify  the  form  of  payment  acceptable 
to  you. 

Response  to  Comments 

We  have  not  made  the  changes  to  this 
section  suggested  by  AMSA  since  we 
are  providing  in  §  375.403(a)(7)  that  the 
carrier  may  not  require  full  payment  for 
additional  services  required  by  the 
shipper  that  do  not  appear  on  the 
estimate  and  were  performed  by  the 
mover  en-route  or  at  destination.  We 
believe  that  all  shipments  based  on  non- 
binding  estimates  should  be  released  to 
the  shipper  for  no  more  than  110 
percent  of  the  original  estimate  and  the 
remainder  billed  after  30  days. 


Section  375.705    If  a  Shipment  Is 
Transported  on  More  Than  One  Vehicle, 
What  Charges  May  I  Collect  at  Delivery? 

The  AGCT  requested  the  rules  should 
not  permit  demand  for  payment  until 
the  entire  shipment  is  delivered. 
Shipments  are  not  split  for  the  shipper's 
benefit,  but  only  for  the  convenience  of 
the  carrier.  Shippers  should  only  be 
required  to  tender  payment  upon  the 
carrier  delivering  the  entire  shipment. 

AMSA  comments  that  the  proposed 
section  is  patterned  after  the  existing 
regulation  and,  on  split  delivery 
shipments,  it  would  authorize  carriers 
to  defer  collection  of  transportation 
charges  imtil  final  delivery  or  collection 
of  a  pro-rata  portion  of  those  charges 
based  upon  the  quantity  of  goods 
included  in  the  first  delivery. 

AMSA  argues  the  AGCT  also  ignored 
the  requirements  of  49  U.S.C.  13707, 
that  provides  that  carriers  must  not 
relinquish  possession  of  goods  until 
transportation  charges  are  paid.  Thus, 
collection  of  a  pro-rata  portion  of 
transportation  charges  equal  to  the 
quantity  of  goods  delivered  is  required 
by  statute. 

From  an  operational  standpoint, 
AMSA  alleges,  industry  data  indicates 
that  less  than  2  percent  of  the  shipments 
transported  in  1994  moved  in  two  or 
more  vans.  This  percentage  is  nearly 
equal  to  the  number  of  shipments  (2 
percent)  that  weighed  more  than  18,000 
to  20,000  pounds,  the  normal  capacity 
of  a  moving  van,  and  required  the 
service  of  two  or  more  vans.  AMSA 
stated  this  data  came  £rom  the  latest 
year  for  which  such  data  was  available 
from  the  AMSA  Continuing  Traffic 
Study,  though  AMSA  did  not  submit  the 
study  as  part  of  its  comments. 
Therefore,  AMSA  contends  that, 
contrary  to  the  AGCT's  position,  most 
shipments  that  involve  split  deliveries 
are  not  the  result  of  carrier  convenience. 
They  are  dictated  by  operational 
requirements. 

Response  to  Comments 

FMCSA  agrees  with  the  AMSA 
comments  on  this  section  and  has  made 
no  changes  to  the  proposed  rule. 

Section  375.707    If  a  Shipment  Is 
Partially  Lost  or  Destroyed,  What 
Charges  May  I  Collect  at  Delivery? 

The  AGCT  continents  that  it  is 
unimaginable  that  a  carrier  can  lose  or 
destroy  part  of  a  shipment  and  yet 
demand  full  payment  before  being 
obligated  to  relinquish  possession  gf  the 
remainder  of  the  shipment.  It  believes 
this  provision  is  abhorrent  and  strongly 
anti-shipper.  The  proposed  regulation  is 
silent  as  to  when  the  carrier  must  refund 
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the  amount  of  the  lost  or  destroyed 
shipment  to  the  shipper.  The  AGCT 
argues  the  carrier  should  be  forced  to 
relinquish  possession  of  a  shipment  and 
only  bill  the  shipper  for  amounts  due 
and  owing  30  days  after  delivering  the 
shipment  to  the  shipper. 

AMSA  comments  Uiat  as  proposed,  in 
the  event  of  partial  loss  or  destruction 
of  a  shipment,  the  mover  must 
determine,  at  its  own  expense,  the 
portion  of  the  shipment  that  was 
delivered  intact.  It  recommends  that  the 
wording  of  this  provision  be  revised  for 
clarity  to  avoid  confusion  concerning 
the  basis  for  refunding  charges  that  were 
applicable  to  lost  or  destroyed  portions 
of  shipments,  as  follows: 

(b)(4)  You  must  determine,  at  your  own 
expense,  the  proportion  of  the  shipment, 
based  on  actual  or  constructive  weight,  not 
lost  or  destroyed  in  transit. 

AMSA  argues  that  the  AGCT's 
comments  evoke  the  same  degree  of 
incredulity  that  the  AGCT  professes 
regarding  the  proposed  rule.  AMSA 
argues  that  carriers  routinely  process 
claims  for  loss  or  damage,  the  sum  of 
which  includes  a  portion  of  the 
transportation  charge  related  to  lost 
goods.  It  is  difficult  to  understand  the 
rationale  that  would  deny  payment  on 
a  10,000  poimd  shipment  if,  for 
example,  cartons  weighing  500  pounds 
were  not  tendered  at  the  time  of 
delivery.  In  such  a  situation,  the  carrier 
is  liable  for  the  value  of  the  lost  goods 
and  a  pro-rata  portion  of  the 
transportation  charges.  As  AMSA  had 
commented  previously,  the  ICCTA 
requires  that  carriers  "*   *   *  shall  give 
up  possession  at  the  destination  of  the 
property  transported  by  it  only  when 
payment  for  the  transportation  or 
service  is  made." 

Response  to  Comments 

FMCSA  agrees  with  the  AMSA 
comments  on  this  section  and  has 
modified  paragraph  (b)(4)  in  the  interim 
final  rule  accordingly. 

Section  375.709    If  a  Shipment  Is 
Totally  Lost  or  Destroyed,  What  Charges 
May  I  Collect  at  Delivery? 

The  AGCT  comments  that  carriers 
should  be  required  to  pay  shippers  the 
declared  value  of  a  lost  or  destroyed 
shipment  on  or  before  the  last  day  of  the 
contractually  agreed  on  delivery  date, 
less  the  specific  valuation  charge. 

AMSA  comments  that  under  this 
section  as  proposed,  movers  will  not  be 
entitled  to  collect  or  require  shippers  to 
pay  freight  charges  (including  charges 
for  accessorial  or  terminal  services) 
when  a  shipment  is  totally  lost  or 
destroyed  in  transit.  The  provisions  of 


paragraph  (a)(2)  appear  to  be  in  conflict 
by  providing  that  "you  may  apply 
paragraph  (a)  of  this  section  only  to  the 
transportation  of  household  goods  and 
not  to  charges  for  other  services  the 
individual  shipper  ordered."  AMSA  is 
unclear  as  to  the  difference  between  the 
prohibited  "accessorial  services" 
charges  referred  to  in  paragraph  (a)  and 
the  permitted  "other  services"  charges 
referred  to  in  paragraph  (a)(2).  AMSA 
reconunends  Uiat  paragraph  {a)(2)  be 
deleted  to  avoid  confusion  concerning 
the  meaning  of  this,  section. 

AMSA  states  that  the  settlement  of 
claims  for  loss  or  damage  does  not  fall 
into  the  simple  scenario  presented  by 
the  AGCT.  All  such  claims  must  be 
substantiated.  If  a  claimant  declared  a 
shipment  value  of  $100,000,  that  does 
not  automatically  entitle  the  claimant  to 
that  amoimt  in  the  event  of  a  total  loss. 
If  the  goods  are  actually  valued  at 
$75,000  and  the  claimant  can 
substantiate  that  amount,  the  carrier 
will  honor  a  claim  for  the  same  amoimt. 
49  U.S.C.  14706  imposes  liability 
•<*   *   *  fjjj.  ^jjg  actual  loss  or  injury  to 
the  property  *  *  *••  The  regulations 
require  that  claims  for  loss  or  damage  be 
submitted,  in  writing  in  accordance 
with  the  requirements  of  49  CFR  part 
370,  and  that  they,  inter  alia,  include  a 
"certification  of  values  [and] 
depreciation  reflected  thereon."  49  CFR 
370.7(b).  Obviously,  the  processing  and 
settlement  of  claims  for  loss  or  damage 
by  carriers  must  follow  the  explicit 
requirements  of  the  regulations. 

Response  to  Comments 

FMCSA  agrees  with  AMSA's 
comments  for  this  section  and  has 
changed  the  interim  final  rule 
accordingly. 

Section  375.801     What  Types  of  , 
Charges  Apply  to  Subpart  H? 

The  AGCT  again  asserts  the  rules 
should  require  carriers  to  relinquish 
possession  of  shipments  in  an  amount 
substantially  less  than  100  percent  of 
the  estimate. 

Response  to  Comments 

FMCSA  does  not  agree  with  the  AGCT 
comments.  We  believe  that  all  binding 
estimates  should  be  released  to  the 
shipper  for  no  more  than  100  percent  of 
the  original  estimate.  Sections  375.801- 
375.807  do  not  apply  to  non-binding 
estimates. 

Section  375.805    If  I  Am  Forced  To  \ 
Relinquish  a  Collect-on-Delivery 
Shipment  Before  the  Payment  of  ALL 
Charges,  How  Do  I  Collect  the  Balance? 

The  AGCT  comments  that  carriers 
should  not  be  allowed  to  present  freight 


or  expense  bills  before  the  expiration  of 
a  30-day  period  after  delivery. 

AMSA  comments  that  in  order  to 
collect  the  balance  of  charges  due  on 
coUect-on-delivery  shipments,  proposed 
§  375.805  would  require  carriers  to 
present  the  Slight  bill  within  7  days 
from  the  date  the  shipment  was 
delivered  at  destination.  Such  a 
requirement  is  unreasonably  short  and 
unrealistic.  Typically,  a  freight  bill 
caimot  be  prepared  until  all  shipment 
paperwork  is  received  from  the 
delivering  driver.  It  is  not  uncommon 
for  this  process  to  consume  most  of  the 
proposed  7-day  period.  A  7-day 
requirement  is  also  inconsistent  with 
the  15-day  requirement  contained  in 
proposed  §  375.807,  and  there  is  no 
justification  for  the  two  different  time 
periods.  It  therefore  recommends  that 
§  375.805  be  revised  to  read: 

Ob  "collect-on-delivery"  shipments,  you 
must  present  your  freight  bill  for  all 
transportation  chaises  as  provided  in 
§  375.807(a). 

Response  to  Comments 

FMCSA  agrees  with  AMSA's 
comment  and  has  changed  the  rule  text 
to  be  15  days  as  required  by  §  375.807. 

Section  375.807  What  Actions  May  I 
Take  To  Collect  the  Charges  Upon  My 
Freight  Bill? 

The  AGCT  conunents  that  shippers 
should  not  be  automatically  subjected  to 
a  one  percent  service  charge  by  the 
operation  of  a  regulation  and  believes 
the  FMCSA  should  consider  imposing  a 
one  percent  ceiling  on  any  service 
charge  imposed  by  the  carrier. 

AMSA  conunents  that  as  proposed, 
individual  shippers  will  be  assessed  a 
service  charge  equal  to  one  percent  of 
the  amount  of  the  freight  bill,  subject  to 
a  $20  minimum  charge,  for  extension  of 
the  normal  credit  period.  AMSA 
believes  this  wording  should  be 
clarified  to  indicate  that  the  one-percent 
fee  applies  in  30-day  increments,  rather 
than  once  for  the  entire  extended  credit 
period.  For  example,  if  the  bill  remains 
unpaid  for  60  additional  days  following 
the  initial  30-day  period  (for  a  total  of 
90  days),  the  one  percent  service  charge 
would  be  applied  three  times,  once  for 
each  30-day  extension  or  fraction 
thereof. 

AMSA  believes  the  AGCT  suggestion 
that  the  regulation  should  limit  to  one 
percent  any  service  charge  imposed  by 
carriers  is  an  unreasonable  request. 
AMSA  asserts  the  cost  of  credit  and 
capital  and  the  cost  to  carriers  of 
carrying  delinquent  accounts  does  not 
equate  to  a  flat  one  percent  of  an 
outstanding  amount. 
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Response  to  Comments 

FMCSA  agrees  with  AMSA's 
comments  and  has  modified  paragraph 
(c)(2)  in  the  interim  final  rule  to  state 
the  service  charge  will  be  assessed  for 
each  30-day  extension  of  the  credit 
period  during  which  the  charges  go 
unpaid. 

Section  375.901     What  Is  An  Annual 
Arbitration  Report? 

We  discussed  the  comments 
concerning  the  arbitration  report  under 
§375,211  in  our  discussion  of  the 
arbitration  program  as  a  whole.  As  we 
have  decided  to  not  require  such  a 
report,  we  have  removed  proposed 
§§  375.901-375.907. 

Section  375.1001     What  Penalties  Do 
We  Impose  for  Violations  of  This  Part? 
(Section  375.901  in  Interim  Final  Rule) 

NACAA  supports  movers  being 
subject  to  statutory  penalties  for  failure 
to  comply  with  these  regulations.  In 
addition  to  these  penalties,  NACAA 
proposes  that  carriers  be  made  subject  to 
actions  brought  pursuant  to  State  unfair 
or  deceptive  trade  practices  laws  by 
adding  the  following  language  to  this 
section: 

The  regulations  are  supplementary  law; 
that  is,  the  remedies  provided  herein  shall  be 
cumulative  and  supplementary  to  all  other 
remedies  otherwise  provided  by  Federal, 
State  and  local  law. 

The  OCC  requests  this  section  include 
the  following  language.  "Not 
withstanding  the  above  civil  penalties, 
nothing  in  this  Section  shall  deprive 
any  holder  of  a  receipt  of  bill  of  lading 


any  remedy  or  right  of  action  under 
existing  law.  Where  litigation  is  pursued 
under  other  existing  rights,  the 
prevailing  party  shall  be  allowed 
attorney  fees,  trial  preparation  costs, 
and  court  costs."  The  CXIC  believes  its 
proposed  language  should  also  be 
paraphrased  in  YRRWYM  on  the  front 
page.  It  believes  that  shippers  should  be 
able  to  choose  the  choice  of  forum  in  the 
State  of  shipping  or  destination  and  that 
a  list  of  State  agencies  that  take 
complaints  concerning  household  goods 
moves  should  be  included. 

AMSA  comments  that  the  NPRM 
attempted  to  explain  and/or  define  the 
penalties,  civil  and  criminal,  arising 
from  violations  of  the  proposed 
regulations.  AMSA  believes  this  to  be 
inadvisable.  AMSA  notes  that  49  U.S.C. 
Chapter  149  consists  of  14  specific  laws 
that  require  36  pages  of  written  text 
(sections  and  related  statutory  and  case 
notes)  defining  the  scope  of  these 
penalty  provisions.  An  attempt  to 
restate  these  provisions  in  a  short-hand 
version  is  likely  to  lead  to 
misinterpretations  and  debate  over 
Congressional  intent.  AMSA  believes 
the  statutory  penalty  provisions  speak 
for  themselves  and,  if  invoked,  they  will 
prevail  and  not  the  proposed 
regulations.  Therefore,  AMSA 
recommends  that  all  but  the  first  two 
sentences  of  proposed  §375.1001  be 
eliminated. 

Response  to  Comments 

FMCSA  agrees  with  AMSA's 
comments  on  this  section  and  has 
removed  all  but  the  first  two  sentences 


of  §  375.1001  (renumbered  as  375.901  in 
the  interim  final  rule).  Regarding 
NACAA's  comments,  the  Cannack 
amendment,  now  codified  at  49  U.S.C. 
14706,  imposes  a  uniform  regime  of 
carrier  liability  for  interstate  shipments 
of  property  designed  to  eliminate  the 
uncertainty  resulting  from  potentially 
conflicting  State  laws.  Federal  and  State 
courts  have  consistently  held  that 
Cannack  preempts  (or  supercedes)  a 
broad  range  of  State  consumer 
protection  laws  potentially  applicable  to 
interstate  household  goods  carriers, 
regardless  of  whether  these  laws  are 
consistent  with  Carmack.  The  language 
proposed  by  NACAA  is  inconsistent 
with  prevailing  case  law  and  beyond  the 
authority  of  FMCSA  to  impose  in  this 
rulemaking  proceeding. 
We  agree  with  CXIC's 
recommendation  that  this  section 
include  the  following  language: 
"Notwithstanding  the  above  civil 
penalty,  nothing  in  this  section  shall 
deprive  any  holder  of  a  receipt  of  a  bill 
of  lading,  any  remedy  or  right  of  action 
imder  existing  law." 

Appendix  A     Your  Rights  and 
Responsibilities  When  You  Move 

FMCSA  has  modified  appendix  A  to 
be  consistent  with  the  interim  final 
rules  as  modified  by  the  above 
comments. 

Order  of  the  Final  Regulations 

The  following  table  specifies  the  new 
section  of  each  rule,  the  old  section  (if 
any)  where  the  rule  originated,  and  the 
title  of  the  new  section.     . 


Part  375.— Transportation  of  Household  Goods  in  Interstate  Commerce 


New  section 


Old  section 


Title  ot  new  section 


SUBPART  A— general  REQUIREMENTS 


375.101 
375.103 
375.105 


375.1(a) 
375.1(b) 
None  .... 


Who  must  follow  ttiese  regulations? 

What  are  the  definitions  of  tenns  used  in  this  part? 

What  are  the  information  collection  requirements  of  this  part? 


SUBPART  ^-BEFORE  OFFERING  SERVICES  TO  CUSTOMERS 


LiaMllty  Consideration* 


375.201 
375.203 

375.205 
375.207 
375.209 
375.21 1 
375.213 

375.215 


375.12 
375.12 


Wtiat  is  my  normal  liability  for  loss  or  damage  when  I  accept  goods  from  an  individual  ship- 
per? 
What  actions  of  an  individual  shipper  may  limit  or  reduce  my  normal  liability? 


General  Responsibilities 

375.205  

375.14 

May  1  have  agents? 

What  Items  must  be  in  my  advertisements?                                              ^ 

375.207  

375.17  

375  209      

375  13 

How  must  1  handle  complaints  and  inquiries? 

Must  1  have  an  arbitration  program? 

What  information  must  1  provide  to  a  prospective  individual  shipper? 

375.211    

375.213  

None 

375.2 

Collecting  Transportation  Charges 


373,  subpart  A I  h4ow  must  I  collect  cttarges? 
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Part  375.— Transportation  of  Household  Goods  in  Interstate  Commerce— Continued 

New  section 

Old  section 

Title  of  new  section    -                                             ? 

375.217  ^ 

377,  subpart  A  

May  1  cdtect  charges  upon  delivery? 

May  1  extend  credit  to  shippers? 

May  1  use  a  charge  card  plan  for  payments? 

375.219  

377.215(a)  and  (b) 

375.19 

375.221   

SUBPART  C— SERVICE  OPTIONS  PROVIDED 

375.301 

None  

375.11 .; 

What-  service  options  may  1  provide? 

lif  1  sen  liability  insurance  coverage,  wtiat  must  1  do?      * 

375.303  

SUBPART  D-ESTIMATING  CHARGES 

375.401    

375.3 

Must  1  estimate  charges? 

How  must  1  provide  a  binding  estimate? 

How  must  1  provide  a  non-binding  estimate? 

Under  what  circumstances  must  1  relinquish  possession  of  a  co«ect-on-delivery  shipff»ent 

transported  under  a  non-binding  estimate? 
May  household  goods  brokers  provide  estimates? 

375.403  

375.3 

375.405  

375.3 

375.407  

375.3  ..  . 

375.409  

None 

SUBPART  E-PICK-UP  OF  SHIPMENTS  OF  HOUSEHOLD  GOODS  BEFORE  LOADING 

375.501    

375.5  

Must  1  write  up  an  order  for  service?                                          i 

Must  1  write  up  an  inventory?                                                                                v 

Must  1  write  up  a  bill  of  lading?                                                                                          ^ 

375.503 

375.505  

None 

375.6 

■■ 

Weighing  the  Shipment 

375.507  

375.7  

Must  1  determine  the  weight  of  a  shipment? 
How  must  1  determine  the  weight  of  a  shipment? 

May  1  use  an  altemative  method  for  shipments  weighing  3,000  pounds  or  less?     ^ 
Must  1  give  the  individual  shipper  an  opjxxtunity  to  observe  the  weighing? 
May  an  individual  shipper  waive  his/her  right  to  observe  each  weighing'                     ^ 
May  an  individual  shipper  demand  re-weighing? 
Must  1  obtain  weight  tickets? 

What  must  1  do  if  an  individual  shipper  wants  to  know  the  actual  weight  or  charges  for  a 
shipnoent  before  1  tenc|er  delivery? 

375.509  

375.7 

375.7 

375.7 

375.511    

375.513  

375.515  

375.7 

375.517 

375.7 

375.7 

375.519 

375.521   

375.7 

SUBPART  F-TRANSPORTATION  OF  SHIPMENTS 

375.601 

375.8 

Must  1  transport  the  shipment  in  a  timely  manner? 

When  must  i  tender  a  shipment  for  delivery? 

How  must  1  notify  an  individual  shipper  of  any  service  delays? 

What  must  1  do  if  1  am  able  to  tender  a  shipment  for  final  delivery  more  than  24  fiours  be' 

fore  a  specified  date  or  period  of  time? 
What  must  1  do  for  shippers  who  store  household  goods  in  transit? 

375.603  

375.8  . 

375.605  

375.8 

375.607  

375.609  

375.8, 

375.12(c) 

SUBPART  G— DELIVERY  OF  SHIPMENTS                                        , 

375.701   .; 

375.10 

.375.3(d)  

375.16 

May  1  provide  for  a  release  of  liability  on  my  delivery  receipt? 
What  is  the  maximum  collect-on-delivery  amount  1  may  demand  at  the  time  of  delivery? 
If  a  shipment  is  transported  on  more  than  one  vehicle,  what  charges  may  1  collect  at  deliv- 
ery? 
If  a  shipment  is  partially  lost  or  destroyed,  what  charges  may  1  collect  at  delivery? 
If  a  shipment  is  totally  lost  or  destroyed,  what  charges  may  1  collect  at  delivery? 

375.703  

375.705  

375.707  

37515 

375.709  

375.15 

SUBPART  H-COLLECTION  OF  ACTUAL  CHARGES 

375.801    

None  

377.205 

What  types  of  charges  apply  to  subpart  H? 

How  must  1  present  my  freight  or  expense  bill? 

If  1  was  forced  to  relinquish  a  collect-on-delivery  shipment  before  the  payment  of  ALL 

charges,  hdw  do  1  collect  the  balance? 
What  actions  may  1  take  to  collect  the  charges  upon  my  freight  bill? 

375.803  

375.805 

375.3(d)  . 

375.807 

377  215(c) 

SUBPART  l-PENALTIES 

375.901   

None  

What  penalties  do  we  impose  for  violations  of  this  part? 

APPENDIX  A 

Part  375,  Appendix  A  .... 

Part  375  Form:  Office 
of  Compliance  and 
Enforcement  (OCE)- 
100. 

Your  Rights  and  Responsibilities  When  You  Move. 
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Compliance  and  Effective  Dates 

The  agency  is  specifying  when  motor 
carriers  and  drivers  must  comply  with 
this  interim  final  nile.  The  effective  date 
cited  in  the  DATES  heading  at  the  top  of 
this  document  is  the  date  that  this 
interim  final  rule's  amendments  affect 
the  current  Code  of  Federal  Regulations 
published  by  the  Office  of  the  Federal 
Register.  Motor  carriers  and  drivers 
transporting  household  goods  may  not 
begin  to  comply  with  this  interim  final 
rule  on  that  date. 

The  compliance  date  is  the  date  that 
motor  carriers  and  drivers  must  begin  to 
comply  with  this  interim  final  rule. 
Motor  carriers,  drivers,  and  the  FMCSA 
must  do  many  necessary  things  before 
the  rules  can  be  enforced.  The  FMCSA 
must  update  motor  carrier  information, 
compliance,  and  enforcement  computer 
systems  and  manuals.  The  FMCSA  has 
eight  computer  software  packages  where 
it  must  find  the  correct  code,  write  new 
code,  test  the  new  software,  and 
distribute  it  to  its  division  offices. 

The  agency  must  develop  training, 
distribute  training  materials,  and  ensure 
training  materials  are  read,  taught,  and 
understood  by  the  FMCSA's  inspectors, 
investigators,  and  auditcH's.  The  agency 
also  plans  to  provide  training  and 
presentations  to  the  public  about  the 
new  rules. 

Motor  carriers  must  develop  training 
or  use  FMCSA's  training  materials, 
distribute  training  materials,  and  ensiu^ 
training  materials  are  read,  taught,  and 
understood  by  the  drivers  engaged  in 
interstate  commerce  who  transport 
household  goods.  The  FMCSA  cannot 
do  its  part,  and  caimot  expect  motor 
carriers  to  do  their  part,  within  90  days 
after  today. 

The  agency  believes  a  compliance 
date  near  the  end  of  the  "off-season" 
will  be  the  least  biudensome  to  all 
carriers  and  enforcement  officials.  Most 
affected  carriers  subject  to  this  interim 
final  rule  have  fewer  household  goods 
shipments  between  October  and  March 
and  most  affected  carriers  would  suffer 
less  disruption  to  their  operations  if  the 
rule  took  effect  near  the  begiiuiing  of  a 
new  moving  season  (April  through 
September).  Therefore,  the  agency  is 
providing  a  compliance  date  when  all 
carriers,  drivers,  and  enforcement 
officials  will  switch  from  the  current 
rule  to  the  new  rule:  Monday,  March  1, 
2004. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

FMCSA  has  determined  that  this 
action  is  a  significant  regulatory  action 


within  the  meaning  of  Executive  Order 
12866  and  the  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034,  February  26,* 
1979)  because  there  is  substantial  public 
interest.  It  is  anticipated  that  the 
economic  impact  of  this  rulemaking  will 
be  minimal. 

The  rules  affect  a  broad  segment  of 
the  public.  In  addition,  the  agency 
received  comments  to  the  NPRM  fi'om 
the  California,  Colorado,  Idaho, 
Michigan,  New  Hampshire,  Oregon,  and 
Pennsylvania  Departments  of 
Agriculture,  the  elected  Attorney 
Generals  from  26  States,  and  numerous 
consiuner  groups. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  601-612).  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
and  Fairness  Act  (Pub.  L.  104-121). 
requires  federal  agencies  to  analyze  the 
impact  of  rulemakings  on  small  entities, 
unless  the  Agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities. 

The  changes  being  made  to  the 
existing  rule  by  FMCSA  do  not  impose 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  original  rule  issued  by  the  ICC 
imposed  paperwork  requirements  that 
would  take  785  hoius  for  each  entity. 
Today's  IFR  increases  that  burden  by 
458  hours;  the  new  total  of  the  burden 
hours  is  1,243  hours.  The  total  is  being 
added  to  FMCSA's  information 
collection  budget,  since  the  original 
amount  was  never  "transferred"  from 
the  ICC. 

The  interim  final  rule  bases  this 
estimate  of  1,243  hoiu's  upon  the 
estimated  costs  identified  to  create 
records,  duplicate  records,  store  the 
original  and  duplicated  copies  of 
records,  and  practice  inventory  control 
for  the  records. 

The  information  required  for 
preparing  these  documents  is  the  type  of 
information  already  developed  by  such 
entities  in  the  normal  course  of 
conducting  a  household  goods 
transportation  business.  The  time 
necessary  to  compile  the  incremental 
data  for  the  dociunents  required  in  these 
regulations  should  be  minimal  and 
would  vary  proportionately  with  the 
number  of  shipments  transported  by  the 
carrier. 

FMCSA  did  not  propose  any  different 
requirements  or  timetables  for  small 
entities.  As  noted  above,  we  do  not 
believe  these  requirements  will  be 
onerous,  with  many  caitiers  already 
having  to  comply  with  these 
requirements.  Furthermore.  FMCSA  has 


eliminated  existing  performance 
reporting  requirements  for  both  large 
and  small  carriers. 

As  explained  above,  FMCSA  caimot 
exempt  small  carriers  from  these 
proposals  without  seriously  diminishing 
the  agency's  ability  to  ensure  the 
protection  of  consiuners.  Exempting 
them  could  have  the  same  impact  as  not 
issuing  (or  enforcing)  these  proposals. 
Therefore,  FMCSA  certifies  that  this 
interim  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
niunber  of  small  entities. 

Executive  Order  13132  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132,  dated  August  4.  1999  (64  FR 
43255,  August  10, 1999).  State 
Attorneys  General  submitted  comments 
to  the  May  2, 1998  NPRM,  which  were 
considered  in  developing  this  interim 
final  regiUation.  The  FMCSA  has 
addressed  the  concerns  of  the  Attorneys 
General  in  the  interim  final  rule.  The 
FMCSA  certifies  that  this  interim  final 
rule  has  federalism  implications 
because  it  directly  impacts  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Federalism  Summary  Impact  Statement 

The  FMCSA  Position  Supporting  the 
Need  To  Issue  This  Regulation 

The  State  Attorneys  General  generally 
believe  they  hold  authority  to  enforce 
laws  and  regulations  governing  the 
interstate  transportation  of  household 
goods  and  want  FMCSA  to  acknowledge 
their  role.  However,  the  interstate 
transportation  of  household  goods 
involves  issues  that  are  national  in 
scope  that  have  been  regulated 
exclusively  by  the  Federal  government 
for  many  years.  Regulations 
implementing  the  Household  Goods 
Transportation  Act  of  1980  were 
promulgated  by  the  Interstate  Commerce 
Commission  (ICC)  in  1981  and  were 
subsequentiy  transferred  to  DOT  by  the 
ICC  Termination  Act  of  1995  where 
Congress,  in  49  U.S.C.  14104,  conferred 
authority  on  the  Secretary  of 
Transportation  to  'issue  regulations 
protecting  individual  shippers.'  The 
Secretary  subsequentiy  delegated  this 
authority  to  FMCSA  under  49  CFTl 
1.73(a)(6).  Thus,  the  Carmack 
Amendment,  now  codified  at  49  U.S.C. 
14706,  imposes  a  uniform  regime  of 
carrier  liability  for  interstate  shipments 
of  property  designed  to  eliminate  the 
imcertainty  resulting  fi'om  potentially 
conflicting  State  laws.  Federal  and  State 
courts  have  consistently  held  that 
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Carmack  preempts  a  broad  range  of 
State  consumer  protection  laws 
potentially  applicable  to  interstate 
household  goods  carriers.  As  was  the 
case  with  the  former  ICC  regulation 
amended  by  today's  interim  final  nile, 
under  current  case  law  this  rule 
preempts  all  State  regulations  that 
purport  to  regulate  the  interstate 
transportation  of  household  goods 
subject  to  Federal  jurisdiction. 

AMSA  commented  that  the  NPRM's 
conclusion  that  this  rule  is  not  intended 
to  preempt  any  State  law  or  regulation 
was  incorrect  and  is  likely  to  promote 
uncertainty  and  potential  conflicts  with 
States.  AMSA  wrote  "In  promulgating 
these  regulations  FHWA  has  expressly 
preempted  application  of  any  State  law 
that  would  impact  the  services  required 
to  perform  interstate  transportation  of 
household  goods.  States,  for  example, 
may  not  regulate  the  manner  in  which 
household  goods  carriers  are  required 
by  FHWA  to  execute  orders  for  service 
nor  may  they  enforce  any  State 
regulation  that  would  affect  any  other 
aspect  of  the  interstate  moving  service 
performed  by  household  goods  carriers 
regulated  by  FHWA.  See,  e.g..  Fidelity 
Federal  S.  SrL.  Assn.  v.  de  la  Cuesta, 
458  U.S.  141,  73  L.Ed.Zd  664  (1982) 
(Even  where  Congress  has  not 
completely  displaced  State  regulation  in 
a  specific  area.  State  law  is  nullified  to 
the  extent  that  it  actually  conflicts  with 
Federal  law.  Federal  regulations  have  no 
less  pre-emptive  effect  than  Federal 
statutes.)  FHWA  authority  to  issue  the 
proposed  regulations  is  without 
question.  As  the  NPRM  notes,  in 
enacting  section  14104  of  the 
Termination  Act,  the  enabling  statute  in 
this  proceeding-Congress  conferred 
authority  on  the  Secretary  to  'issue 
regulations  protecting  individual 
shippers.*  That  is  precisely  what  the 
Secretary  proposes  and  his  action  in 
doing  so  preempts  all  State  regulations 
that  would  purport  to  regulate  the  same 
activities.  For  these  reasons,  the  cited 
sentence  should  be  removed  or  clarified 
in  the  final  decision  in  this  proceeding. 
In  a  similar  vein,  it  is  appropriate  at  this 
point  to  address  certain  comments  of 
NACAA.  NACAA  urges  that  the 
proposed  regulations  should  announce 
that  they  are  supplementary  law  only 
and  that  violations  will  also  subject 
movers  to  remedies  provided  by  other 
Federal,  State  and  local  laws,  such  as 
State  deceptive  trade  practices  laws. 
(Comments,  p.  7).  This  suggestion 
reflects  a  fundamental  misconception  of 
the  Supremacy  Clause,  U.S. 
Constitutioit,  Art.  VI,  clause  2,  and 
Federal  preemption.  There  is  not  the 
slightest  suggestion  in  the  law  or  its 


precedent  that  Congress  ever  intended 
this  explicit  and  comprehensive 
regulatory  scheme  to  be  supplemental  to 
or  superseded  by  any  State  law  or 
regulation.  Congress  could  not  have 
been  clearer  in  expressing  its  intent  to 
occupy  the  field  of  interstate  household 
goods  transportation  regulation.  AMSA 
asserts  the  NACAA 's  contention  is  flatly 
wrong."  The  FMCSA  agrees  tiiat  AMSA 
has  correctly  stated  current  case  law  on 
the  preemption  issue. 

Prior  Consultations  With  State  and 
Local  Officials  ^. 

As  the  AMSA  pointed  out,  the 
NPRM's  conclusion  that  this  rule  is  not 
intended  to  preempt  any  State  law  or 
regulation  was  incorrect.  Thus,  the 
requirement  in  section  6(c)  to  consult 
"with  State  and  local  officials  early  in 
the  process  of  developing  the  proposed 
regulation"  in  accordance  with  OMB 
guidance  to  send  letters  to  State  and 
local  officials  or  their  regional  or 
national  representative  organizations, 
such  as  the  National  Association  of 
Governors*  did  not  occur.  The  agency 
did  receive  comments  to  the  docket 
from  State  and  local  officials. 

Summary  of  the  Nature  of  State  and 
Local  Officials'  Concerns 

State  officials  reconunended  that  the 
rules  incorporate  additional  consumer 
protection  provisions,  including:  (1) 
More  comprehensive  disclosure 
requirements,  particularly  with  respect 
to  insurance  and  carrier  liability;  (2) 
stronger  arbitration  requiremeiits;  (3) 
uniform  rules  governing  cash-on- 
delivery  service,  including  requiring 
movers  to  relinquish  possession  of  a 
shipment  upon  payment  of  an  amount 
substantially  less  than  the  amount  of  the 
estimate;  (4)  requiring  movers  to  offer 
guaranteed  delivery  prices  if  requested 
by  the  shipper;  (5)  restricting  billing  for 
additional  services  not  contained  in  the 
estimate;  (6)  establishing  a  three-day 
grace  period  allowing  a  shipper  to 
rescind  an  order  for  service  without 
penalty;  (7)  permitting  the  shipper  to 
deduct  penalties  for  late  deliveries  from 
the  transportation  charges;  (8)  relaxing 
limitations  on  a  shipper's  right  to  file 
loss  and  damage  claims,  including 
claims  for  loss  and  damage  occurring 
during  storage-in-transit;  and  (9) 
prohibiting  demands  for  payment  until 
the  entire  shipment  is  delivered. 

Statement  of  the  Extent  To  Which  the 
FMCSA  Has  Addressed  the  Concerns  of 
State  and  Local  Officials 

In  response  to  these  comments, 
FMCSA  modified  the  proposed  rules  by: 
(1)  Revising  the  consumer  information 
pamphlet  that  movers  must  give 


shippers  to  include  guidance  regarding 
their  right  to  decline  arbitration;  (2) 
clarifying  carrier  liability  disclosure 
requirements;  (3)  requiring  movers  to 
disclose  the  identity  of  subcontractors 
used  to  handle  the  move;  (4)  requiring 
movers  to  relinquish  delivery  and  defer 
demanding  payment  for  chafes  not  in 
the  estimate  which  the  mover  could 
have  reasonably  determined  at  the  time 
of  pick-up;  and  (5)  mandating  a  three- 
day  grace  period  for  shippers  to  cancel 
orders  for  service  without  penalty. 

Conclusion 

The  FMCSA  submitted  State  and  local 
official  comments  to  the  docket  and  this 
federalism  summary  impact  statement 
to  the  Directoc  of  the  Office  of 
Management  and  Budget. 

Unfunded  Mandates  Reform  Act  of 
1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4;  2  U.S.C.  1532) 
requires  each  agency  to  assess  the 
effects  of  its  regulatory  actions  on  State, 
local,  and  tribal  governments  and  the 
private  sector.  Any  agency  promulgating 
a  final  rule  likely  to  result  in  a  Federal 
mandate  requiring  expenditures  by  a 
State,  local,  or  tribal  government  or  by 
the  private  sector  of  $100  million  or 
more  in  any  one  year  must  prepare  a 
written  statement  incorporating  various 
assessments,  estimates,  and  descriptions 
that  are  delineated  in  the  Act.  FMCSA 
has  determined  that  the  changes  in  this 
interim  final  rule  will  not  have  an 
impact  of  $100  million  or  more  in  any 
one  year. , 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA)  (44  U.S.C.  3501-3520),  a 
Federal  agency  must  obtain  approval 
&"om  the  Office  of  Management  and 
Budget  (OMB)  for  each  collection  of 
information  it  conducts,  sponsors,  or 
requires  through  regulations.  The 
majority  of  the  information  collection 
(IC)  requirements  in  this  IFR  are  not 
new.  Yet,  the  FMCSA  has  determined, 
for  reasons  set  forth  below,  that  the 
information  collection  requirements  in 
this  IFR  would  technically  constitute  a 
new  collection  of  information 
undertaking,  thus  needing  a  new  OMB 
approval  and  control  number. 

"The  FMCSA  seeks  approval  of  the 
collection  of  information  requirements 
in  this  IFR  to  generate,  maintain,  retain, 
disclose,  and  provide  information  to,  or 
for,  the  agency  under  49  CFR  part  375. 
The  information  collected  will  assist 
individual  household  goods  shippers  in 
their  commercial  dealings  with 
interstate  household  goods  carriers, 
thereby  providing  a  desirable  consumer 
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protection  service.  The  collection  of 
information  would  be  used  by 
prospective  household  goods  shippers 
to  make  informed  decisions  about 
contracts  and  services  to  be  ordered, 
executed,  and  settled  within  the 
interstate  household  goods  carrier 
industry.  These  information  collection 
items  were  required  by  the  former  ICC 
regulations.  When  these  items 
transferred  from  the  ICC  to  the  FMCSA, 
however,  no  0MB  control  number  was 
assigned  to  cover  this  information 
collection  transfer.  It  is  therefore 
necessary  to  calculate  the  old 
information  collection  burden  hours  for 
these  items  approved  under  the  ICC 
rules  versus  the  new  burden  generated 
by  this  IFR..The  only  information 
collection  items  changing  from  the 


former  ICC's  rules  regarding  household 
goods  transportation  are  the  addition  of 
an  arbitration  program  summary, 
written  non-binding  estimates  and 
inventory,  and  the  elimination  of  the 
annual  performance  reporting 
requirement. 

Assumptions  used  for  calculations  in 
this  PRA  section  include  the  following: 
(1)  There  are  currently  approximately 
4,000  active  household  goods  carriers-^ 
up  from  the  2,000  estimated  in  the  1998 
NPRM;  (2)  an  estimated  75  new 
household  goods  carriers  will  start-up 
business  each  year;  (3)  over  the  next  3 
years,  two  large  van  lines  will  start-up 
business;  and  (4)  the  arbitration  report 
that  was  proposed  at  NPRM  stage  will 
not  be  required. 


The  following  table  summarizes  the 
information  collection  burden  hours  of   - 
this  IFR  by  setting  forth  the  appropriate 
section  of  part  375  that  is  affected.  The 
total  annual  burden  hour  estimate  in 
this  IFR  is  4.370,037  (the  estimate  at 
NPRM  stage  was  4.811,127  burden 
hours,  a  difference  of  441,090  burden 
hours).  The  chart  also  shows  which 
information  collection  activities  were 
required  under  the  former-ICC 
regulations  and  those  which  are  new, 
set  forth  for  the  first  time  in  this  IFR.  A 
detailed  analysis  of  the  burden  hours 
can  be  found  in  the  OMB  Supporting 
Statement  that  corresponds  with  this 
IFR.  The  Supporting  Statement  and  its 
attachments  are  in  the  docket  associated 
with  this  rule  (Docket  No.  FMCSA-97- 
2979). 


Type  of  burden 


Proposed 
section 


Hourly  burden 


New 
burden? 


Agency  Agreements  

Minimum  Advertising  Information  Soliciting  Prospective  Individual  Shippers 

Complaint  and  Inquiry  Handling  

Arbitration  Program  Summary 

Your  Rights  and  Responsibilities  When  You  Move  Booklet  ;... 

Selling  Insurance  Policies  

Estimates — Binding  ! 

Estimates — Non-binding 

Orders  for  Service  

Inventory 

Bills  of  Lading 

Volume  to  Weight  Conversions 

Weight  Tickets 

Notifications  of  Reasonable  Dispatch  Servtee  Delays  

Delivery  More  Than  24  Hrs.  Ahead  of  Time  

Notifkation  of  Storage-in-Transit  Liability  Assignments 


375.205 
375.207 
375.209 
375.211 
375.213 
375.303 
375.401 
375.401 
375.501 
375.503 
375.505 
375.507 
375.519 
375.605 
375.607 
375.609 


"Old"  Burden  Hours  . 
"New"  Burden  Hours 


Total  Burden  Hours  for  IC 


500, 

8, 

8, 

100, 

1.836, 

1,224, 

300, 

300, 

4, 

42, 

16, 

1, 

30, 


19 
684 
000 
000 
334 
000 
000 
000 
000 
0(11 
000 
000 
000 
000 
000 
000 


No 

No 

No 

Yes 

No 

No 

No 

Yes 

No 

Yes 

No 

No 

No 

No 

No 

No 


3,138,037 
1,232,000 


4,370.037 


^  Making  inventories  is  a  usual  and  customary  moving  industry  practice  that  the  FMCSA  is  adopting  at  ttie  suggestion  of  the  NACAA  and  the 
AMSA  The  PRA  regulations  at  5  CFR  1320  3(b)(2)  allow  the  FMCSA  to  calculate  no  burden  when  the  agency  demonstrates  that  the  activity 
needed  to  comply  is  usual  and  customary.  The  supporting  statement  in  the  docket  demonstrates  that  moving  Industry  drivers  usually  and  cus- 
tomarily write  inventories  before  loading  shipments,  although  drivers  have  not  been  required  by  law  to  do  so  before  today's  Federal  Register. 


We  particularly  request  your 
comments  on  whether  the  collection  of 
information  is  necessary  for  the  FMCSA 
to  meet  the  goal  of  49  CFR  part  375  to 
protect  consumers,  including:  (1] 
Whether  the  information  is  useful  to 
this  goal;  (2)  the  accuracy  of  the 
estimate  of  the  burden  of  the 
information  collection;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
'  of  the  information  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

You  may  submit  comments  on  the 
information  collection  burden 
addressed  by  this  interim  final  rule  to 
the  Office  of  Management  and  Budget 


(OMB).  The  OMB  must  receive  your 
comments  by  July  11,  2003.  You  must 
mail  or  hand  deliver  your  comments  te: 
Attention:  Desk  Officer  for  the 
Department  of  Transportation,  Docket 
Library,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Room  10102, 
725  17th  Street,  NW.,  Washington,  DC 
20503. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this 
rulemaking  for  purposes  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  does  not  have  any  effect 
on  the  quality  of  the  environment. 


Executive  Order  12630  (Taking  of 
Private  Property) 

This  final  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Executive  Order  12372    , 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 
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Executive  Order  13211  (Energy  Supply, 
Distribution,  or  Use) 

We  have  analyzed  this  action  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  This  action  is  not 
a  significant  energy  action  within  the 
meaning  of  section  4(b)  of  the  Executive 
Order  because  as  a  procedural  action  it 
is  not  economically  significant  and  will 
not  have  a  significant  adverse  effect  on 
the  supply,  distribution,  or  use  of 
energy. 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  action  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

List  of  Subjects 

49  CFR  Part  375 

Advertising,  Arbitration,  Consumer 
protection.  Freight,  Highways  and 
roads.  Insurance,  Motor  carriers.  Moving 
of  household  goods.  Reporting  and 
recordkeeping  requirements 

49  CFR  Part  377 

Credit,  Freight  forwarders,  Highways 
and  roads.  Motor  carriers. 

■  For  the  reasons  set  out  in  the  preamble, 
FMCSA  amends  49  CFR  parts  375  and 
377  as  set  forth  below: 

■  1.  Part  375  is  revised  to  read  as  follows: 

PART  375— TRANSPORTATION  OF 
HOUSEHOLD  GOODS  IN  INTERSTATE 
COMMERCE;  CONSUMER 
PROTECTION  REGULATIONS 

Subpart  A— General  Requirements 

Sec. 

375.101     Who  must  follow  these 

regulations? 
375.103    What  are  the  definitions  of  terras 

used  in  this  p^? 
375.105    What  are  the  information  collection 

requirements  of  this  part? 

Subpart  B— Before  Offering  Services  to  My 
Customers 

Liability  Considerations 

375.201     What  is  my  normal  liability  for  loss 

and  damage  when  I  accept  goods  from  an 

individual  shipper? 
375.203    What  actions  of  an  individual 

shipper  may  limit  or  reduce  my  normal 

liability? 

General  Responsibilities 

375.205    May  I  have  agents? 
375.207    What  items  must  be  in  my 

advertisements? 
375.209    How  must  I  handle  complaints  and 

inquiries? 


375.211    Must  I  have  an  arbitration 

program? 
375.213     What  information  must  I  provide  to 

a  prospective  individual  shipper? 

Collecting  Transportation  Charges 

375.215    How  must  I  collect  charges? 
375.217    May  I  collect  charges  upon 

delivery? 
375.219    May  I  extend  credit  to  shippers? 
375.221     May  I  use  a  charge  or  credit  ccird 

plan  for  payments? 

Subpart  C— Service  Options  Provided 

375.301     What  service  options  may  I 

provide? 
375.303    If  I  sell  liability  insurance  coverage, 

what  must  I  do? 

Subpart  D— Estimating  Charges 

375.401     Must  I  estimate  charges? 
375.403    How  must  I  provide  a  binding 

estimate? 
375.405    How  must  I  provide  a  non-binding 

estimate? 
375.407    Under  what  circumstances  must  I 

relinquish  possession  of  a  collect-on- 

delivery  shipment  transported  under  a 

non-binding  estimate? 
375.409    May  household  goods  brokers 

provide  estimates? 

Subpart  E— Picic  Up  of  Shipn>ente  of 
Household  Goods 

Before  Loading 

375.501     Must  1  write  up  an  order  for 

service? 
375.503    Must  I  write  up  an  inventory? 
375.505    Must  I  write  up  a  bill  of  lading? 

Weighing  the  Shipment 

375.507    Must  I  determine  the  weight  of  a 

shipment? 
375.509    How  must  I  determine  the  weight 

of  a  shipment? 
375.511     May  I  use  an  alternative  method  for 

shipments  weighing  3,000  pounds  or 

less? 
375.513    Must  I  give  the  individual  shipper 

an  opportunity  to  observe  the  weighing? 
375.515    May  an  individual  shipper  waive 

his/her  right  to  observe  each  weighing? 
375.517    May  an  individual  shipper  demand 

re-weighing? 
375.519    Must  I  obtain  weight  tickets? 
•375.521    What  must  I  do  if  an  individual 

shipper  wants  to  know  the  actual  weight 

or  charges  for  a  shipment  before  1  tender 

delivery? 

Subpart  F— Transportation  of  Shipments 

375.601    Must  I  transport  the  shipment  in  a 

timely  manner? 
375.603    When  must  I  tender  a  shipment  for 

delivery? 
375.605    How  must  I  notify  an  individual 

shipper  of  any  service  delays? 
375.607    What  must  1  do  if  I  am  able  to 

tender  a  shipment  for  final  delivery  more 

than  24  hours  before  aspecified  date? 
375.609    What  must  1  do  for  shippers  who 

store  household  goods  in  transit? 

Subpart  G— Delivery  of  Shipments 

375.701    May  I  provide  for  a  release  of 
liability  on  my  delivery  receipt? 


375.703    What  is  the  maximum  collect-on- 

delivery  amount  I  may  demand  at  the 

time  of  delivery? 
375.705    If  a  shipment  is  transported  on 

more  than  one  vehicle,  what  charges  may 

I  collect  at  delivery? 
375.707    If  a  shipment  is  partially  lost  or 

destroyed,  what  charges  may  I  collect  at 

delivery? 
37S.709    If  a  shipment  is  totally  lost  or 

destroyed,  what  charges  may  I  collect  at, 

delivery? 

Subpart  H— Collection  of  Cttarges 

375.801     What  types  of  charges  apply  to 

subpart  H? 
375.803     How  must  I  present  my  freight  or 

expense  bill? 
375.805    If  I  am  forced  to  relinquish  a 

collect-on-delivery  shipment  before  the 

payment  of  ALL  charges,  how  do  I 

collect  the  balance? 
375.807    What  actions  may  I  take  to  collect 

the  charges  upon  my  freight  bill? 

Subpart  I— Penalties 

375.901     What  penalties  do  we  impose  for 

violations  of  this  part? 
Appendix  A  to  Part  375 — Your  Rights  and 

Responsibilities  When  You  Move 

Authority:  5  U.S.C.  553;  49  U.S.C.  13301. 
13704,  13707,  14104,  14706;  and  49  CFR 
1.73. 

Sutipart  A— General  Requirements 

§  375.1 01    Who  must  follow  these 
regulations? 

You,  a  for-hire  motor  carrier  engaged 
in  the  interstate  transportation  of 
household  goods,  myst  follow  these 
regulations  when  offering  your  services 
to  individual  shippers.  You  are  subject 
to  this  part  only  when  you  transport 
household  goods  for  individual  shippers 
by  motor  vehicle  in  interstate 
commerce. 

§  375.1 03    What  are  the  definitions  of  terms 
used  in  this  part? 

■  Terms  used  in  this  part  are  defined  as 
follows.  You  may  find  other  terms  used 
in  these  regulations  defined  in  49  U.S.C. 
13102.  The  definitions  contained  in  this 
statute  control,  ff  terms  are  used  in  this 
part  and  the  terms  are  neither  defined 
here  nor  in  49  U.S.C.  13102,  the  terms 
will  have  the  ordinary  practical 
meaning  of  such  terms. 

Advertisement  means  any 
communication  to  the  public  in 
connection  with  an  offer  or  sale  of  any 
interstate  household  goods 
transportation  service.  This  includes 
written  or  electronic  database  listings  of 
your  name,  address,  and  telephone 
number  in  an  on-line  database.  This 
excludes  listings  of  your  name,  address, 
and  telephone  number  in  a  telephone 
directory  or  similar  publication. 
However,  Yellow  Pages  advertising  is 
included  in  the  definition. 
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Cashier's  check  means  a  check  that 
has  all  four  of  the  following 
characteristics: 

(1)  Drawn  on  a  bank  as  defined  in  12 
CFR  229.2. 

(2)  Signed  by  an  officer  or  employee 
of  the  bank  on  behalf  of  the  bank  as 
drawer. 

(3)  A  direct  obligation  of  the  bank. 

(4)  Provided  to  a  customer  of  the  bank 
or  acquired  from  the  bank  for  remittance 
purposes. 

Certified  scale  means  any  scale 
inspected  and  certified  by  an  authorized 
scale  inspection  and  licensing  authority, 
and  designed  for  weighing  motor 
vehicles,  including  trailers  or  semi- 
trailers not  attached  to  a  tractor,  or 
designed  as  a  platform  or  warehouse 
type  scale. 

Commercial  shipper  means  any 
person  who  is  named  as  the  consignor 
or  consignee  in  a  bill  of  lading  contract 
who  is  not  the  owner  of  the  goods  being 
transported  but  who  assumes  the 
responsibility  for  payment  of  the 
transportation  and  other  tariff  charges 
for  the  account  of  the  beneficial  owner 
of  the  goods.  The  beneficial  owner  of 
the  goods  is  normally  an  employee  of 
the  consignor  and/or  consignee.  A 
freight  forwarder  tendering  a  shipment 
to  a  carrier  in  furtherance  of  freight 
forwarder  operations  is  also  a 
commercial  shipper.  The  Federal 
government  is  a  government  bill  of 
lading  shipper,  not  a  commercial 
shipper. 

Force  majeure  means  a  defense 
protecting  the  parties  in  the  event  that 
a  part  of  the  contract  cannot  be 
performed  due  to  causes  which  are 
outside  the  control  of  the  parties  and 
could  not  be  avoided  by  exercise  of  due 
care. 

Government  bill  of  lading  shipper 
means  any  person  whose  property  is 
transported  under  the  terms  and 
conditions  of  a  government  bill  of 
lading  issued  by  any  department  or 
agency  of  the  Federal  government  to  the 
carrier  responsible  for  the  transportation 
of  the  shipment. 

Household  goods,  as  used  in 
connection  with  transportation,  means 
the  personal  effects  or  property  used,  or 
to  be  used,  in  a  dwelling,  when  part  of 
the  equipment  or  supplies  of  the 
dwelling.  Transportation  of  the 
household  goods  must  be  arranged  and 
paid  for  by  the  individual  shipper  or  by 
another  individual  on  behalf  of  the 
shipper.  Household  goods  includes 
property  moving  from  a  factory  or  store 
if  purchased  with  the  intent  to  use  in  a 
dwelling  and  transported  at  the  request 
of  the  householder,  who  also  pays  the 
transportation  charges. 


Individual  shipper  means  any  person 
who  is  the  consignor  or  consignee  of  a 
household  goods  shipment  identified  as 
such  in  the  bill  of  lading  contract.  The 
individual  shipper  owns  the  goods 
being  transported  and  pays  the 
transportation  charges. 

May  means  an  option.  You  may  do 
something,  but  it  is  not  a  requirement. 

Must  means  a  legal  obligation.  You 
must  do  something. 

Order  for  service  means  a  document 
authorizing  you  to  transport  an 
individual  shipper's  household  goods. 

Reasonable  dispatch  means  the 
performance  of  transportation  on  the 
dates,  or  diuing  the  period,  agreed  upon 
by  you  and  the  individual  shipper  and 
shown  on  the  Order  For  Service/Bill  of 
Lading.  For  example,  if  you  deliberately 
withhold  any  shipment  from  delivery 
after  an  individual  shipper  offers  to  pay 
the  binding  estimate  or  110  percent  of 
a  non-binding  estimate,  you  have  not 
transported  the  goods  with  reasonable 
dispatch.  The  term  "reasonable 
dispatch"  excludes  transportation 
provided  under  your  tariff  provisions 
requiring  guaranteed  service  dates.  You 
will  have  the  defenses  of  force  majeure, 
i.e.,  superior  or  irresistible  force,  as 
construed  by  the  courts. 

Should  means  a  recommendation.  We 
recommend  you  do  something,  but  it  is 
not  a  requirement.  ° 

Surface  Transportation  Board  means 
an  agency  within  the  Department  of 
Transportation.  The  Surface 
Transportation  Board  regulates 
household  goods  carrier  tariffs  among 
other  responsibilities. 

Tariff  means  an  issuance  (in  whole  or 
in  part)  containing  rates,  rules, 
regulations,  classifications  or  other 
provisions  related  to  a  motor  carrier's 
transportation  services.  The  Surface 
Transportation  Board  requires  a  tariff 
contain  specific  items  under  §  1312.3(a) 
of  this  title.  These  specific  items  include 
an  accurate  description  of  the  services 
offered  to  the  public  and  the  specific 
applicable  rates  (or  the  basis  for 
calculating  the  specific  applicable  rates) 
and  service  terms.  A  tariff  must  be 
arranged  in  a  way  that  allows  for  the 
determination  of  the  exact  rate(s]  and 
service  terms  applicable  to  any  given 
shipment. 

We,  us,  and  our  means  the  Federal 
Motor  Carrier  Safety  Administration 
(FMCSA). 

You  and  your  means  a  motor  carrier 
engaged  in  the  interstate  transportation 
of  household  goods  and  its  household 
goods  agents. 


§375.105    What ara ttw  information 
collection  requiramants  of  this  part? 

(a)  The  information  collection 
requirements  of  this  part  have  been 
reviewed  by  the  Office  of  Management 
and  Budget  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.)  and  have  been  assigned  OMB 
control  number  2126 . 

(b)  The  information  collection 
requirements  are  foimd  in  the  following 
sections: 

Section  375.205,  Section  375.207, 
Section  375.209,  Section  375.211. 
Section  375.213,  Section  375.215. 
Section  375.217,  Section  375.303, 
Section  375.401,  Section  375.403, 
Section  375.405,  Section  375.409, 
Section  375.501,  Section  375.503, 
Section  375.505,  Section  375.507. 
Section  375.515,  Section  375.519, 
Section  375.521,  Section  375.605, 
Section  375.607,  Section  375.609, 
Section  375.803,  Section  375.805,  and 
Section  375.807. 

Subpart  B — Before  Offering  Services 
to  My  Customers 

Liability  Considerations 

§  375^1    What  is  my  normal  liability  for 
loss  and  damage  when  I  accept  goods  from 
an  individual  shipper? 

(a)  In  general,  you  are  legally  liable  for 
loss  or  damage  if  it  happens  diuing 
performance  of  any  transportation  of 
household  goods  and  all  related  services 
identified  on  your  lawful  bill  of  lading. 

(b)  You  are  liable  for  loss  of,  or 
damage  to,  any  household  goods  to  the 
extent  provided  in  the  current  Surface 
Transportation  Board's  released  rates 
order.  Contact  the  Surface 
Transportation  Board  for  a  ciuxent  copy 
of  the  Released  Rates  of  Motor  Carrier 
Shipments  of  Household  Goods.  The 
rate  may  be  increased  annually  by  the 
ceurrier  based  on  the  Department  of 
Commerce's  Cost  of  Living  Adjustment. 

(c)  As  required  by  §  375.303(g),  you 
may  have  additional  liability  if  you  sell 
liability  insurance  and  you  fail  to  issue 
a  copy  of  the  insurance  policy  or  other 
appropriate  evidence  of  insurance. 

(d)  You  must,  in  a  clear  and  concise 
manner,  disclose  to  the  individual 
shipper  the  limits  of  your  liability.         v 

§  375.203    What  actions  of  an  individual 
shipper  may  limit  or  reduce  my  normal 
liabiiity? 

(a)  If  an  individual  shipper  includes 
perishable,  dangerous,  or  hazardous 
articles  in  the  shipment  without  your 
knowledge,  you  need  not  assiune 
liability  for  those  articles  or  for  the  loss 
or  damage  caused  by  their  inclusion  in 
the  shipment,  ff  the  shipper  requests 
that  you  accept  such  articles  for 
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transportation,  you  may  elect  to  limit 
your  liability  for  any  loss  or  damage  by 
appropriately  published  tariff 
provisions. 

(b)  If  an  individual  shipper  agrees  to 
ship  household  goods  released  at  a 
value  greater  than  60  cents  per  pound 
($1.32  per  kilogram)  per  article,  your 
liability  for  loss  and  damage  may  be 
limited  to  $100  per  pound  ($220  per 
kilogram)  per  article  if  the  individual 
shipper  fails  to  notify  you  in  writing  of 
articles  valued  at  more  than  $100  per 
pound  ($220  per  kilogram). 

(c)  If  an  individual  shipper  notifies 
you  in  writing  that  an  article  valued  at 
greater  than  $100  per  pound  ($220  per 
kilogram)  will  be  included  in  the 
shipment,  the  shipper  will  be  entitled  to 
full  recovery  up  to  the  declared  value  of 
the  article  or  articles,  not  to  exceed  the 
declared  value  of  the  entire  shipment. 

■  General  Responsibilities 

§375.205    May  I  have  agents? 

(a)  You  may  have  agents  provided  you 
comply  with  paragraphs  (b)  and  (c)  of 
this  section.  A  household  goods  agent  is 
defined  as  either  one  of  the  following 
two  types  of  agents: 

(1)  A  prime  agent  provides  a 
transportation  service  for  you  or  on  yoiu 
behalf,  including  the  selling  of,  or 
arranging  for,  a  transportation  service. 
You  permit  or  require  the  agent  to 
provide  services  imder  the  terms  of  an 
agreement  or  arrangement  with  you.  A 
prime  agent  does  not  provide  services 
on  an  emergency  or  temporary  basis.  A 
prime  agent  does  not  include  a 
household  goods  broker  or  freight 
forwarder. 

(2)  An  emergency  or  temporary  agent 
provides  origin  or  destination  services 
on  your  behalf,  excluding  the  selling  of, 
or  arranging  for,  a  transportation 
service.  You  permit  or  require  the  agent 
to  provide  such  services  under  the  terms 
of  an  agreement  or  arrangement  with 
you.  The  agent  performs  such  services 
only  on  an  emergency  or  temporary 
basis. 

(b)  If  you  have  agents,  you  must  have 
written  agreements  between  you  and 
your  prime  agents.  You  and  your 
retained  prime  agent  must  sign  the 
agreements. 

(c)  Copies  of  all  yoiu  prime  agent 
agreements  must  be  in  yoiu  files  for  a 
period  of  at  least  24  months  following 
the  date  of  termination  of  each 
agreement. 

§  375.207    What  items  must  be  in  my 
advertisements? 

(a)  You  and  your  agents  must  publish 
and  use  only  trirthful,  straightforward, 
and  honest  advertisements. 


(b)  You  must  include,  and  you  must 
require  each  of  your  agents  to  include, 
in  all  advertisements  for  all  services 
(including  any  accessorial  services 
incidental  to  or  part  of  interstate 
household  goods  transportation),  the 
following  two  elements: 

(1)  Your  name  or  trade  name,  as  it 
appears  on  oiu-  docimient  assigning  you 
a  U.S.  DOT  nimiber,  or  the  name  or 
trade  name  of  the  motor  carrier  under 
whose  operating  authority  the 
advertised  service  will  originate. 

(2)  Your  U.S.  DOT  number,  assigned 
by  us  authorizing  you  to  operate  as  a 
for-hire  motor  carrier  transporting 
household  goods. 

(c)  Your  FMCSA-assigned  U.S.  DOT 
number  must  be  displayed  only  in  the 
following  form  in  every  advertisement: 
U.S.  DOT  No.  [assigned  number). 

§  375.209    How  must  I  handle  complaints 
and  inquiries? 

(a)  You  must  establish  and  maintain 
a  procediuB  for  responding  to 
complaints  and  inquiries  frtim  your 
individual  shippers. 

(b)  Your  procedure  must  include  all 
four  of  the  following  items: 

(1)  A  communications  system 
allowing  individual  shippers  to 
communicate  with  your  principal  place 
of  business  by  telephone. 

(2)  A  telephone  number. 

(3)  A  clear  and  concise  statement 
about  who  must  pay  for  complaint  and 
inquiry  telephone  calls. 

(4)  A  written  or  electronic  record 
system  for  recording  all  inquiries  and 
complaints  received  from  an  individual 
shipper  by  any  means  of 
communication. 

(c)  You  must  produce  a  clear  and 
concise  written  description  of  your 
procedure  for  distribution  to  individual 
shippers. 

§  375.21 1     Must  I  have  an  arbitration 
program? 

(a)  You  must  have  an  arbitration 
program  for  individual  shippers.  You 
must  establish  and  maintain  an 
arbitration  program  with  the  following 
eleven  minimum  elements: 

(1)  You  must  design  your  arbitration 
program  to  prevent  you  from  having  any 
specied  advantage  in  any  case  where  the 
claimant  resides  or  does  business  at  a 
place  distant  fit)m  yoiu"  principal  or 
other  place  of  business. 

(2)  Before  the  household  goods  are 
tendered  for  transport,  your  arbitration 
program  must  provide  notice  to  the 
individual  shipper  of  the  availability  of 
neutral  arbitration,  including  all  three  of 
the  following  items: 

(i)  A  simmiary  of  the  arbitration  ' 
procedure. 


(ii)  Any  applicable  costs, 
(iii)  A  disclosure  of  the  legal  effects  of 
election  to  use  arbitration. 

(3)  Upon  the  individual  shipper's 
request,  you  must  provide  information 
and  forms  you  consider  necessary  for 
initiating  an  action  to  resolve  a  dispute 
xmder  arbitration. 

(4)  You  must  require  each  person  you 
authorize  to  arbitrate  to  be  independent 
of  the  parties  to  the  dispute  and  capable 
of  resolving  such  disputes,  and  you 
must  ensure  the  arbitrator  is  authorized 
and  able  to  obtain  from  you  or  the 
individual  shipper  any  material  or 
relevant  information  to  carry  out  aiair 
and  expeditious  decisionmaking 
process. 

(5)  You  must  not  charge  the 
individual  shipper  more  than  one-half 
of  the  total  cost  for  instituting  the 
arbitration  proceeding  against  you.  In 
the  arbitrator's  decision,  the  arbitrator 
may  determine  which  party  must  pay 
the  cost  or  a  portion  of  the  cost  of  the 
arbitration  proceeding,  including  the 
cost  of  instituting  the  proceeding. 

(6)  You  must  refrain  from  requiring 
the  individual  shipper  to  agree  to  use     . 
arbitration  before  a  dispute  arises. 

(7)  Arbitration  must  be  binding  for 
claims  of  $5 ,000  or  less ,  if  the 
individual  shipper  requests  arbitration. 

(8)  Arbitration  must  be  binding  for 
claims  of  more  than  $5,000,  if  the 
individual  shipper  requests  arbitration 
and  the  carrier  agrees  to  it. 

(9)  If  all  parties  agree,  the  arbitrator 
may  provide  for  an  oral  presentation  of 
a  dispute  by  a  party  or  representative  of 
a  party. 

(10)  The  arbitrator  must  render  a 
decision  within  60  days  of  receipt  of 
written  notification  of  the  dispute,  and 
a  decision  by  an  arbitrator  may  include 
any  remedies  appropriate  under  the 
circumstances. 

(11)  The  arbitrator  may  extend  the  60- 
day  period  for  a  reasonable  period  if  you 
or  the  individual  shipper  fail  to  provide, 
in  a  timely  manner,any  information  the 
arbitrator  reasonably  requires  to  resolve 
the  dispute. 

(b)  You  must  produce  and  distribute 
a  concise,  easy-to-read,  accurate 
summary  of  the  your  arbitration 
program,  including  the  items  in  this 
section. 

§  375.21 3    What  information  must  i  provide 
to  a  prospective  individual  shipper? 

(a)  Before  you  execute  an  order  for 
service  for  a  shipment  of  household 
goods,  you  must  furnish  to  your 
prospective  individual  shipper,  all  five 
of  the  following  documents: 

(1)  The  contents  of  appendix  A  of  this 
part,  "Your  Rights  and  Responsibilities 
When  You  Move." 
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(2)  A  concise,  easy-to-read,  accurate 
estimate  of  your  charges. 

(3)  A  notice  of  the  availability  of  the 
applicable  sections  of  your  tariff  for  the 
estimate  of  charges,  including  an 
explanation  that  individual  shippers 
may  examine  these  tariff  sections  or 
have  copies  sent  to  them  upon  request. 

(4)  A  concise,  easy-to-read,  accurate 
summary  of  the  your  arbitration 
program. 

(5)  A  concise,  easy  to  read,  accurate 
summary  of  your  customer  complaint 
and  inquiry  handling  procedures. 
Included  in  this  description  must  be 
both  of  the  following  two  items: 

(i)  The  main  telephone  number  the 
individual  shipper  may  use  to 
communicate  with  you. 

(ii)  A  clear  and  concise  statement 
concerning  who  must  pay  for  telephone 
calls. 

(b)  To  comply  with  paragraph  (a)(1)  of 
this  section,  you  must  produce  and 
distribute  a  dociunent  with  the  text  and 
general  order  of  appendix  A  to  this  part 
as  it  appears.  The  following  three  items 
also  apply: 

(1)  If  we,  the  Federal  Motor  Carrier 
Safety  Administration,  choose  to  modify 
the  text  or  general  order  of  appendix  A, 
we  will  provide  the  public  appropriate 
notice  in  the  Federal  Register  and  an 
opportiuiity  for  conunent  as  required  by 
part  389  of  this  chapter  before  making 
you  change  anything. 

(2)  If  you  publish  the  document,  you 
may  choose  the  dimensions  of  the 
publication  as  long  as  the  type  font  size 
is  at  least  10  point  or  greater  and  the 
size  of  the  booklet  is  at  least  as  large  as 
36  square  inches  (232  square 
centimeters). 

(3)  If  you  publish  the  document,  you 
may  choose  the  color  and  design  of  the 
front  and  back  covers  of  the  publication. 
The  following  words  must  appear 
prominently  on  the  front  cover  in  at 
least  12  point  or  greater  bold  or  full- 
faced  type:  "Your  Rights  And 
Responsibilities  When  You  Move. 
Furnished  By  Your  Mover,  As  Required 
By  Federal  Law."  You  may  substitute 
yoiu"  name  or  trade  name  in  place  of 
"Your  Mover"  if  you  wish  (for  example. 
Furnished  by  XYZ  Van  Lines,  As 
Required  Bv  Federal  Law). 

(c)  Paragraphs  (b)(2)  and  (b)(3)  of  this 
section  do  not  apply  to  exact  copies  of 
appendix  A  published  in  the  Federal 
Register  or  the  Code  of  Federal 
Regulations. 

Collecting  Transportation  Charges 

§  375.21 5    How  must  I  collact  charges? 
You  must  issue  an  honest,  truthful 
freight  or  expense  bill  in  accordance 
with  subpart  A  of  part  373  of  this 


chapter.  All  rates  and  charges  for  the 
transportation  and  related  services  must 
be  in  accordance  with  your 
appropriately  published  tariff 
provisions  in  effect,  including  the 
method  of  payment. 

§  375.21 7    How  must  I  collect  charges  upon 
delivery? 

(a)  You  must  specify  the  form  of 
payment  when  you  prepare  the 
estimate.  You  and  your  agents  must 
honor  the  form  of  payment  at  delivery, 
except  when  a  shipper  agrees  to  a 
change  in  writing. 

(b)  You  must  specify  the  same  form  of 
payment  provided  in  paragraph  (a)  of 
this  section  when  you  prepare  the  order 
for  service  and  the  bill  of  lading.  ' 

(c)  Charge  or  credit  card  payments: 

(1)  If  you  agree  to  accept  payment  by 
charge  or  credit  card,  you  must  arrange 
with  the  individual  shipper  for  the 
delivery  of  the  household  goods  during 
the  time  your  credit/ collection 
department  is  open  so  you  may  seek 
approval  of  payment  by  the  card  issuer. 

(2)  Paragraph  (c)(1)  of  this  section 
does  not  apply  to  you  when  you  have 
equipped  your  motor  vehicle(s)  to 
process  card  transactions. 

(d)  You  may  maintain  a  tariff  setting 
forth  nondiscriminatory  rules  governing 
coUect-on-delivery  service  and  the 
collection  of  collect-on-delivery  funds. 

(e)  If  an  individual  shipper  pays  you 
at  least  110  percent  of  the  approximate 
costs  of  a  non-binding  estimate  on  a 
collect-on-delivery  shipment,  you  must 
relinquish  possession  of  the  shipment  at 
the  time  of  delivery. 

§  375.21 9    May  I  extend  credH  to  shippers? 

You  may  extend  credit  to  shippers, 
but,  if  you  do,  it  must  be  in  accordance 
vdth  §  375.807. 

§  375.221     May  I  use  a  charge  or  credit  card 
plan  for  payments? 

(a)  You  may  provide  in  your  tariff  for 
the  acceptance  of  charge  or  credit  cards 
for  the  payment  of  freight  charges. 
Accepting  charge  or  credit  card 
payments  is  different  than  extending 
credit  to  shippers  in  §§  375.219  and 
375.807.  Once  you  provide  an  estimate 
you  are  bound  by  the  provisions  in  your 
tariff  regarding  payment  as  of  the 
estimate  date,  until  completion  of  any 
transaction  that  results  from  that 
estimate,  unless  otherwise  agreed  with  a 
shipper  under  §  375.217(a). 

(b)  You  may  accept  charge  or  credit 
cards  whenever  shipments  are 
transported  under  agreements  and  tariffs 
requiring  payment  by  cash,  certified 

•check,  money  order,  or  a  cashier's 
check. 

(c)  If  you  allow  an  individual  shipper 
to  pay  for  a  freight  or  expense  bill  by 


charge  or  credit  card,  you  are  deeming 
such  payment  to  be  the  same  as 
payment  by  cash,  certified  check, 
money  order,  or  a  cashier's  check. 

(d)  The  charge  or  credit  card  plans 
you  participate  in  must  be  identified  in 
your  tariff  rules  as  items  permitting  the 
acceptance  of  the  charge  or  credit  cards. 

(e)  If  an  individual  shipper  causes  a 
charge  or  credit  card  issuer  to  reverse  a 
charge  transaction,  you  may  consider 
the  individual  shipper's  action 
tantamount  to  forcing  you  to  provide  an 
involuntary  extension  of  your  credit.  In 
such  instances,  the  rules  in  §  375.807 
apply. 

Subpart  C — Service  Options  Provided 

§  375.301    What  service  options  may  I 
provide? 

(a)  You  may  design  yoiu*  household 
goods  service  to  provide  individual 
shippers  with  a  wide  range  of 
specialized  service  and  pricing  featiu^s. 
Many  carriers  provide  at  least  the 
following  five  service  options: 

(1)  Space  reservation. 

(2)  Expedited  service. 

(3)  Exclusive  use  of  a  vehicle. 

(4)  Guaranteed  service  on  or  between 
agreed  dates. 

(5)  Liability  insurance. 

(b)  If  you  sell  liability  insiu-ance,  you 
must  follow  the  requirements  in 
§375.303. 

S  375.303    If  I  sell  liability  insurance 
coverage,  wttat  must  i  do? 

(a)  You,  your  employee,  or  an  agent, 
may  sell,  offer  to  sell,  or  procure 
liability  insurance  coverage  for  loss  or 
damage  to  shipments  of  any  individual 
shippers  only  when  the  individual 
shipper  releases  the  shipment  for 
transportation  at  a  value  not  exceeding 
60  cents  per  pound  ($1.32  per  kilogram) 
per  article. 

(b)  You  may  offer,  sell,  or  procure  any 
type  of  insurance  policy  on  behalf  of  the 
individual  shipper  covering  loss  or 
damage  in  excess  of  the  specified  carrier 
liability. 

(c)  You  must  issue  to  the  individual 
shipper  a  policy  or  other  appropriate 
evidence  of  the  insurance  the  individual 
shipper  purchased. 

(d)  You  must  provide  a  copy  of  the 
policy  or  other  appropriate  evidence  to 
the  individual  shipper  at  the  time  you 
sell  or  procure  the  insurance. 

(e)  You  must  issue  policies  written  in 
plain  English. 

(f)  You  must  clearly  specify  the  natiue 
and  extent  of  coverage  under  the  policy. 

(g)  Your  failure  to  issue  a  policy,  or 
other  appropriate  evidence  of  insurance 
purchased,  to  an  individual  shipper  vdll 
subject  you  to  full  liability  for  any 
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claims  to  recover  loss  or  damage 
attributed  to  you. 

(h)  You  must  provide  in  your  tariff  for 
the  provision  of  selling,  offering  to  sell, 
or  procuring  liability  insurance 
coverage.  The  tariff  must  also  provide 
for  the  base  transportation  charge, 
including  your  assumption  for  full 
liability  for  the  value  of  the  shipment. 
This  would  be  in  the  event  you  fail  to 
issue  a  policy  or  other  appropriate 
evidence  of  insurance  to  the  individual 
shipper  at  the  time  of  purchase. 

Sutipart  D— Estimating  Charges 

§  375.401    Must  I  estimate  charges? 

•  (a)  Before  you  execute  an  order  for 
service  for  a  shipment  of  household 
goods  for  an  individual  shipper,  you 
must  estimate  the  total  charges  in 
writing.  The  written  estimate  must  be 
one  of  the  following  two  types: 

(1)  A  binding  estimate,  an  agreement 
made  in  advance  with  your  individual 
ship(}er.  It  guarantees  the  total  cost  of 
the  move  based  upon  the  quantities  and 
services  shown  on  your  estimate. 

(2)  A  non-binding  estimate,  what  you 
believe  the  total  cost  will  be  for  the 
move,  based  upon  the  estimated  weight 
or  volume  of  the  shipment  and  the 
accessorial  services  requested-  A  non- 
binding  estimate  is  not  binding  on  you. 
You  will  base  the  final  charges  upon  the 
actual  weight  of  the  individual  shipper's 
shipment  and  the  tariff  provisions  in 
effect. 

(b)  You  must  specify  the  form  of 
payment  you  and  your  agent  will  honor 
at  delivery.  Payment  forms  may  include, 
but  are  not  limited  to,  cash,  a  certified 
check,  a  money  order,  a  cashier  s  check, 
a  specific  charge  card  such  as  American 
ExpressTM,  a  specific  credit  card  such  as 
Visa^M,  or  your  credit  as  allowed  by 
§375.807. 

(c)  For  non-binding  estimates,  you 
must  provide  your  reasonably  accurate 
estimate  of  the  approximate  costs  the 
individual  shipper  should  expect  to  pay 
for  the  transportation  and  services  of 
such  shipments.  If  you  provide  an 
inaccurately  low  estimate,  you  may  be 
limiting  the  amount  you  will  collect  at 
the  time  of  delivery  as  provided  in 
§375.407. 

(d)  If  you  provide  a  shipper  with  an 
estimate  based  on  volume  that  will  later 
be  converted  to  a  weight-based  rate,  you 
must  provide  the  shipper  an 
explanation  in  v\Titing  of  the  formula 
used  to  calculate  the  conversion  to 
weight.  You  must  specify  the  final 
charges  will  be  based  on  actual  weight 
and  services  subject  to  the  110  percent 
rule  at  delivery. 

(e)  You  must  determine  charges  for 
any  accessorial  services  such  as 


elevators,  long  carries,  etc.,  before 
preparing  the  order  for  service  and  the 
bill  of  lading  for  binding  or  non-binding 
estimates.  If  you  fail  to  ask  the  shipper 
about  such  charges  and  fail  to  determine 
such  charges  before  preparing  the  order 
for  service  and  the  bill  of  lading,  you 
must  deliver  the  goods  and  bill  the 
shipper  after  30  days  for  the  additional 
charges. 

(f)  You  and  the  individual  shipper 
must  sign  the  estimate  of  charges.  You 
must  provide  a  dated  copy  of  the 
estimate  of  charges  to  the  individual 
shipper  at  the  time  you  sign  the 
estimate. 

(g)  Before  loading  a  household  goods 
shipment,  and  upon  mutual  agreement 
of  both  you  and  the  individual  shipper, 
you  may  amend  an  estimate  of  charges. 
You  may  not  amend  the  estimate  after 
loading  the  shipment. 

§  375.403    How  must  I  provide  a  binding 
estimate? 

(a)  You  may  provide  a  guaranteed 
binding  estimate  of  the  total  shipment 
charges  to  the  individual  shipper,  so 
long  as  it  is  provided  for  in  your  tariff. 
The  individual  shipper  must  pay  the 
amount  for  the  services  included  in 
your  estimate.  You  must  comply  with 
the  following  nine  requirements: 

(1)  You  must  provide  a  binding 
estimate  in  writing  to  the  individual 
shipper  or  other  person  responsible  for 
payment  of  the  freight  charges. 

(2)  You  must  retain  a  copy  of  each 
binding  estimate  as  an  attachment  to  be 
made  an  integral  part  of  the  bill  of 
lading  contract. 

(3)  You  must  clearly  indicate  upon 
each  binding  estimate's  face  the 
estimate  is  binding  upon  you  and  the 
individual  shipper.  Each  binding 
estimate  must  also  clearly  indicate  on 
its  face  the  charges  shown  are  the 
charges  being  assessed  for  only  those 
services  specifically  identified  in  the 
estimate. 

(4)  You  must  clearly  describe  binding 
estimate  shipments  and  all  services  you 
are  providing. 

(5)  If  it  appears  an  individual  shipper 
has  tendered  additional  household 
goods  or  requires  additional  services  not 
identified  in  the  binding  estimate,  you 
are  not  required  to  honor  the  estimate. 

If  an  agreement  cannot  be  reached  as  to 
the  price  or  service  requirements  for  the 
additional  goods  or  services,  you  are  not 
required  to  service  the  shipment. 
However,  if  you  do  service  the 
shipment,  before  loading  the  shipment, 
you  must  do  one  of  the  following  three 
things: 

(i)  Reaffirm  your  binding  estimate. 


(ii)  Negotiate  a  revised  written 
binding  estimate  listing  the  additional 
household  goods  or  services. 

(iii)  Agree  with  the  individual 
shipper,  in  writing,  that  both  of  you  will 
consider  the  original  binding  estimate  as 
a  non-binding  estimate  subject  to 
§375.405. 

(6)  Once  you  load  a  shipment,  failure 
to  execute  a  new  binding  estimate  or  a 
non-binding  estimate  signifies  you  have 
reaffirmed  the  original  binding  estimate. 
You  may  not  collect  more  than  the 
amount  of  the  original  binding  estimate. 

(7).If  you  believe  additional  services 
are  necessary  to  properly  service  a 
shipment  after  the  household  goods  are 
in-transit,  you  must  inform  the 
individual  shipper  what  the  additidnal 
services  are  before  performing  those 
services.  You  must  allow  the  shipper  at 
least  one  hour  to  determine  whether  he/ 
she  wants  the  additional  services 
performed.  If  the  individual  shipper 
agrees  to  pay  for  the  additional  services, 
you  must  execute  a  written  attachment 
to  be  made  an  integral  part  of  the  bill 
of  lading  contract  and  have  the 
individual  shipper  sign  the  written 
attachment.  This  may  be  done  through 
fax  transmissions.  You  must  bill  the 
individual  shipper  for  the  additional 
services  after  30  days  after  delivery.  If 
the  shipper  does  not  agree  to  pay  the 
additional  services  performed  by  the 
carrier  after  the  shipment  is  picked  up, 
the  carrier  should  perform  the 
additional  services  as  required  to 
complete  the  delivery  and  bill  the 
individual  shipper  for  the  additional ' 
services  after  30  days  after  delivery. 

(8)  If  the  individual  shipper  requests 
additional  services  after  the  household 
goods  are  in-transit,  you  must  inform 
the  individual  shipper  additional 
charges  will  be  billed.  You  must  require 
full  payment  at  destination  of  the 
original  binding  estimate  only.  You 
must  bill  for  the  payment  of  the  balance 
of  any  remaining  charges  after  30  days 
after  delivery.  For  example,  if  your 
binding  estimate  to  an  individual 
shipper  estimated  total  charges  at 
delivery  as  $1,000.  but  your  actual 
charges  at  destination  are  $1 .500.  you 
must  deliver  the  shipment  upon 
payment  of  $1,000.  You  then  must  issue 
freight  or  expense  bills  after  30  days 
after  delivery  for  the  remaining  $500. 

(9)  Failure  to  relinquish  possession  of 
a  shipment  upon  an  individual 
shipper's  offer  to  pay  the  binding 
estimate  amount  constitutes  a  failure  to 
transport  a  shipment  with  "reasonable 
dispatch"  and  subjects  you  to  cargo 
delay  claims  pursuant  to  part  370  of  this 
chapter. 

(b)  If  you  do  not  provide  a  binding 
estimate  to  an  individual  shipper,  you 
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must  provide  a  non-binding  estimate  to 
the  individual  shipper  in  accordance 
with  §  375.405. 

(c)  You  must  retain  a  copy  of  the 
binding  estimate  for  each  move  you 
perform  for  at  least  one  year  firom  the 
date  you  made  the  estimate  and  keep  it 
as  an  attachment  to  be  made  an  integral 
part  of  the  bill  of  lading  contract. 

§375.405    How  must  I  provide  a  non- 
Wnding  Mtimata? 

(a)  If  you  do  not  provide  a  binding 
estimate  to  an  individual  shipper  in 
accordance  with  §  375.403,  you  must 
provide  a  non-binding  written  estimate 
to  the  individual  shipper. 

(b)  If  you  provide  a  non-binding 
estimate  to  an  individual  shipper,  you 
must  provide  your  reasonably  accurate 
estimate  of  the  approximate  costs  the 
individual  shipper  should  expect  to  pay 
for  the  transportation  and  services  of  the 
shipment.  You  must  comply  with  the 
following  ten  requirements: 

'    (1)  You  must  provide  reasonably 
accurate  non-binding  estimates  based 
upon  the  estimated  weight  or  volume  of 
the  shipment  and  services  required.  If 
you  provide  a  shipper  with  an  estimate 
based  on  volume  that  will  later  be 
converted  to  a  weight-based  rate,  you 
must  provide  the  shipper  an 
explanation  in  writing  of  the  formula 
used  to  calculate  the  conversion  to 
weight. 

(2)  You  must  explain  to  the  individual 
shipper  Bnal  charges  calculated  for 
shipments  moved  on  non-binding 
estimates  will  be  those  appearing  in 
your  tariffs  applicable  to  the 
transportation.  You  must  explain  to  the 
individual  shipper  these  final  charges 
may  exceed  the  approximate  costs 
appearing  in  your  estimate.  ' 

(3)  You  must  furnish  non-binding 
estimates  without  charge  and  in  writing 
to  the  individual  shipper  or  other 
person  responsible  for  payment  of  the 
freight  charges. 

(4)  You  must  retain  a  copy  of  each 
non-binding  estimate  as  an  attachment 
to  be  made  an  integral  part  of  the  bill 
of  lading  contract. 

(5)  You  must  clearly  indicate  on  the 
foce  of  a  non-binding  estimate,  the 
estimate  is  not  binding  upon  you  and 
the  charges  shown  are  the  approximate 
charges  to  be  assessed  for  the  services 
identified  in  the  estimate.  The  estimate 
must  clearly  state  that  the  shipper  may 
not  be  required  to  pay  more  than  110 
percent  of  the  non-binding  estimate  at 
the  time  of  delivery. 

(6)  You  must  clearly  describe  on  the 
face  of  a  non-binding  estimate  the  entire 
shipment  and  all  services  you  are 
providing. 


(7)  If  it  appears  an  individual  shipper 
has  tendered  additional  household 
goods  or  requires  additional  services  not 
identified  in  the  non-binding  estimate, 
you  are  not  required  to  honor  the 
estimate.  If  an  agreement  cannot  be 
reached  as  to  the  price  or  service 
requirements  for  the  additional  goods  or 
services,  you  are  not  required  to  service 
the  shipment.  However,  if  you  do 
service  the  shipment,  before  loading  the 
shipment,  you  must  do  one  of  the 
foUowingtwo  things: 

(i)  Reamrm  your  non-binding 
estimate. 

(ii)  Negotiate  a  revised  written  non- 
binding  estimate  listing  the  additional 
household  goods  or  services. 

(8)  Once  you  load  a  shipment,  failure 
to  execute  a  new  non-binding  estimate 
signifies  you  have  reaffirmed  the 
original  non-binding  estimate.  You  may 
not  collect  more  than  110  percent  of  the 
amount  of  the  original  non-binding 
estimate  at  destination. 

(9)  If  you  believe  additional  services 
are  necessary  to  properly  service  a 
shipment  after  the  household  goods  are 
in-transit,  you  must  inform  the 
individual  shipper  what  the  additional 
services  are  before  performing  those 
services.  You  must  allow  the  shipper  at 
least  one  hour  to  determine  whether  he/ 
she  wants  the  additional  services 
performed.  If  the  individual  shipper 
agrees  to  pay  for  the  additional  services, 
you  must  execute  a  written  attachment 
to  be  made  an  integral  part  of  the  bill 

of  lading  contract  and  have  the 
individual  shipper  sign  the  written 
attachment.  This  may  be  done  through 
fax  transmissions.  You  must  bill  the 
individual  shipper  for  the  additional 
services  after  30  days  after  delivery.  If 
the  shipper  does  not  agree  to  pay  the 
additional  services  performed  by  the 
carrier  after  the  shipment  is  picked  up, 
the  carrier  should  perform  the 
additional  services  as  required  to 
complete  the  delivery  and  bill  the 
individual  shipper  for  the  additional 
services  after  30  days  after  delivery. 

(10)  If  the  individual  shipper  requests 
additional  services  after  the  household 
goods  are  in-transit,  you  must  inform 
the  individual  shipper  additional 
charges  will  be  billed.  You  may  require 
full  payment  at  destination  of  no  more 
than  110  percent  of  the  original  non- 
binding  estimate.  You  must  bill  for  the 
payment  of  the  balance  of  any 
remaining  charges  after  30  days  after 
delivery.  For  example,  if  your  non- 
binding  estimate  to  an  individual 
shipper  estimated  total  charges  at 
delivery  as  $1,000,  but  your  actual 
charges  at  destination  are  $1 ,500,  you 
must  deliver  the  shipment  upon 
payment  of  $1,100  (110  percent  of  the 


estimated  charges)  and  forego 
demanding  immediate  payment  of  the 
balance.  You  then  must  issue  a  freight 
or  expense  bill  for  the  remaining  $400 
after  the  30-day  period  expires. 

(c)  If  you  furnish  a  non-binding 
estimate,  you  must  enter  the  estimated 
charges  upon  the  order  for  service  and 
upon  the  bill  of  lading. 

(d)  You  must  retain  a  copy  of  the  non- 
binding  estimate  for  each  move  you 
perform  for  at  least  one  year  frt)m  the 
date  you  made  the  estimate  and  keep  it 
as  an  attachment  to  be  made  an  integral 
part  of  the  bill  of  lading  contract. 

§  375.407    Under  what  circumstances  must 
I  relinquish  possession  of  a  collect-on- 
delivery  shipment  transported  under  a  non- 
binding  estimate? 

(a)  If  an  individual  shipper  pays  you 
at  least  110  percent  of  the  approximate 
costs  of  a  non-binding  estimate  on  a 
collect-on-delivery  shipment,  you  must 
relinquish  possession  of  the  shipment  at 
the  time  of  delivery.  You  must  accept 
the  form  of  payment  agreed  to  at  the 
time  of  estimate,  unless  the  shipper 
agrees  in  writing  to  a  change  in  the  form 
of  payment. 

(b)  Failure  to  relinquish  possession  of 
a  shipment  upon  an  individual' 
shipper's  offer  to  pay  110  percent  of  the 
estimated  charges  constitutes  a  failure  to 
transport  the  shipment  with  "reasonable 
dispatch"  and  subjects  you  to  cargo 
delay  claims  pursuant  to  part  370  of  this 
chapter. 

(c)  You  must  defer  billing  for  the 
payment  of  the  balance  of  any 
remaining  charges  for  a  period  of  30 
days  following  the  date  of  delivery. 
After  this  30-day  period,  you  may 
demand  payment  of  the  balance  of  any 
remaining  charges,  as  explained  in 
§375.405. 

§  375.409    May  household  goods  brokers 
provide  estimates? 

A  household  goods  broker  must  not 
provide  an  individual  shipper  with  an 
estimate  of  charges  for  the 
transportation  of  household  goods 
unless  there  is  a  written  agreement 
between  the  broker  and  you,  the  carrier, 
adopting  the  broker's  estimate  as  your 
own  estimate.  If  you  make  such  an 
agreement  with  a  broker,  you  must 
ensure  compliance  with  all 
requirements  of  this  part  pertaining  to 
estimates,  including  the  requirement 
that  you  must  relinquish  possession  of 
the  shipment  if  the  shipper  pays  you 
110  percent  of  a  non-binding  estimate  at 
the  time  of  delivery. 
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Subpart  E— Pick  Up  of  Stiipments  of 
Household  Goods 

Before  Loading 

§  375.501     Must  I  write  up  an  order  for 
service? 

(a)  Before  you  receive  a  shipment  of 
household  goods  you  will  move  for  an 
individual  shipper,  you  must  prepare  an 
order  for  service.  The  order  for  service 
must  contain  the  information  described 
in  the  following  15  items: 

(1)  Your  name  and  address  and  the 
FMCSA  U.S.  DOT  number  assigned  to 
the  mover  who  is  responsible  for 
performing  the  service. 

(2)  The  individual  shipper's  name, 
address  and,  if  available,  its  telephone 
number(s). 

(3)  The  name,  address,  and  telephone 
number  of  the  delivering  mover's  office 
or  agent  located  at  or  nearest  to  the 
destination  of  the  shipment. 

(4)  A  telephone  number  where  the 
individual  shipper/consignee  may 
contact  you  or  your  designated  agent. 

(5)  One  of  the  following  three  entries 
must  be  on  the  order  for  service: 

(i)  The  agreed  pickup  date  and  agreed 
delivery  date  of  the  move. 

(ii)  The  agreed  period{s)  of  the  entire 
move. 

(iii)  If  you  are  transporting  the 
shipment  on  a  guaranteed  service  basis, 
the  guaranteed  dates  or  periods  for 
pickup,  transportation,  and  delivery. 
You  must  enter  any  penalty  or  per  diem 
requirements  upon  the  agreement  under 
this  item. 

(6)  The  names  and  addresses  of  any 
other  motor  carriers,  when  known,  who 
will  participate  in  interline 
transportation  of  the  shipment. 

(7)  The  form  of  payment  you  and  your 
agents  will  honor  at  delivery.  The 
payment  information  must  be  the  same 
that  was  entered  on  the  estimate. 

(8)  The  terms  and  conditions  for 
payment  of  the  total  charges,  including 
notice  of  any  minimum  charges. 

(9)  The  maximum  amount  you  will 
demand  at  the  time  of  delivery  to  obtain 
possession  of  the  shipment,  when  you 
transport  on  a  collect-on-delivery  basis. 

(10)  The  Surface  Transportation 
Board's  required  released  rates 
valuation  statement,  and  the  charges,  if 
any,  for  optional  valuation  coverage. 
The  released  rates  may  be  increased 
annually  by  the  carrier  based  on  the 
Department  of  Commerce's  Cost  of 
Living  Adjustment^ 

(11)  A  complete  description  of  any 
special  or  accessorial  services  ordered 
and  minimum  weight  or  volume  charges 
applicable  to  the  shipment,  subject  to 
the  following  two  conditions: 

(i)  If  you  provide  service  for 
individual  shippers  on  rates  based  upon 


the  transportation  of  a  minimum  weight 
or  volume,  you  must  indicate  on  the 
order  for  service  the  minimum  weight- 
or  volume-based  rates,  and  the 
minimum  charges  applicable  to  the 
shipment. 

(ii)  If  you  do  not  indicate  the 
minimum  rates  and  charges,  your  tariff 
must  provide  you  will  compute  the  final 
charges  relating  to  such  a  shipment 
based  upon  the  actual  weight  or  volunle 
of  the  shipment. 

(12)  Any  identification  or  registration 
number  you  assign  to  the  shipment. 

(13)  For  non-binding  estimates,  your 
reasonably  accurate  estimate  of  the 
amount  of  the  charges,  the  method  of 
payment  of  total  charges,  and  the 
maximum  amount  (no  more  than  110 
percent  of  the  non-binding  estimate) 
you  will  demand  at  the  time  of  delivery 
to  relinquish  possession  of  the 
shipment. 

(14)  For  binding  estimates,  the 
amount  of  charges  you  will  demand 
based  upon  the  binding  estimate  and  the 
terms  of  payment  under  this  estimate. 

(15)  Wnether  the  individual  shipper 
requests  notification  of  the  charges 
before  delivery.  The  individual  shipper 
must  provide  ^ou  with  the  telephone 
number(s)  or  address(es)  where  you  will 
transmit  the  notification. 

(b)  You,  your  agent,  or  your  driver 
must  inform  the  individual  shipper  if 
you  reasonably  expect  a  special  or 
accessorial  service  is  necessary  to  safely 
transport  a  shipment.  You  must  refuse 
to  accept  the  shipment  when  you 
reasonably  expect  a  special  or 
accessorial  service  is  necessary  to  safely 
■transport  a  shipment  and  the  individual 
shipper  refuses  to  purchase  the  special 
or  accessorial  service.  You  must  make  a 
written  note  if  the  shipper  refuses  any 
special  or  accessorial  services  that  you 
reasonably  expect  to  be  necessaiy. 

(c)  You  and  the  individual  shipper 
must  sign  the  order  for  service.  You 
must  provide  a  dated  copy  of  the  order 
for  service  to  the  individual  shipper  at 
the  time  you  sign  the  order. 

(d)(1)  You  may  provide  the  individual 
shipper  with  blank  or  incomplete 
estimates,  orders  for  service,  bills  of 
lading,  or  any  other  blank  or  incomplete 
documents  pertaining  to  the  move. 

(2)  You  are  forbidden  from  requiring 
the  individual  shipper  to  sign  any  blank 
or  incomplete  estimates,  orders  for 
service,  bills  of  lading,  or  any  other 
blank  or  incomplete  documents 
pertaining  to  the  move. 

(e)  You  must  provide  the  individual 
shipper  the  opportunity  to  rescind  the 
order  for  service  without  any  penalty  for 
a  three-day  period  after  the  shipper 
signs  the  order  for  service,  if  the  shipper, 
scheduled  the  shipment  to  be  loaded 


more  than  three  days  after  signing  the 
order. 

(f)  Before  loading  the  shipment,  and 
upon  mutual  agreement  of  both  you  and 
the  individual  shipper,  you  may  amend 
an  order  for  service. 

(g)  You  must  retain  a  copy  of  the 
order  for  service  for  each  move  you 
perform  for  at  least  one  year  from  the 
date  you  made  the  order  for  ser\'ice  and 
keep  it  as  an  attachment  to  be  made  an 
integral  part  of  the  bill  of  lading 
contract. 

§  375.503    Must  Twrite  up  an  inventory? 

(a)  You  must  prepare  a  written, 
itemized  inventory  for  each  shipment  of 
household  goods  you  transport  for  an 
individual  shipper.  The  inventory'  must 
identify  every  carton  and  every 
imcartoned  item  that  is  included  in  the 
shipment.  When  you  prepare  the 
inventory,  an  identification  number  that 
corresponds  to  the  inventory  must  be 
placed  on  each  article  that  is  included 
in  the  shipment. 

(b)  You  must  prepare  the  inventory 
before  the  shipment  is  loaded  in  the 
vehicle  for  transportation  in  a  manner 
that  provides  the  individual  shipper 
with  the  opportunity  to  observe  and 
verify  the  accuracy  of  the  inventory'  if  he 
or  she  so  requests. 

(c)  You  must  furnish  a  complete  copy 
of  the  inventory  to  the  individual 
shipper  before  beginning  to  load  the 
shipment.  A  copy  of  the  inventorv, 
signed  by  both  you  and  the  individual 
shipper,  must  be  provided  to  the 
shipper,  together  with  a  copy  of  the  bill 
of  lading,  before  you  begin  to  load  the 
shipment. 

(d)  Upon  delivery,  you  must  provide 
the  individual  shipper  with  the 
opportunity  to  observe  and  verify  that 
the  same  articles  are  being  delivered 
and  the  condition  of  those  articles.  You 
must  also  provide  the  individual 
shipper  the  opportunity  to  note  in 
writing  any  missing  articles  and  the 
condition  of  any  damaged  or  destroyed 
articles.  In  addition,  you  must  also 
provide  the  shipper  with  a  copy  of  all 
such  notations. 

(e)  You  must  retain  inventories  for 
each  move  you  perform  for  at  least  one 
year  from  the  date  you  made  the 
inventory  and  keep  it  as  an  attachment 
to  be  made  an  integral  part  of  the  bill 
of  lading  contract. 

§  375.505    Must  I  write  up  a  bill  of  lading? 

(a)  You  must  issue  a  bill  of  lading. 
The  bill  of  lading  must  contain  the 
terms  and  conditions  of  the  contract. 
You  must  furnish  a  complete  copy  of 
the  bill  of  lading  to  the  individual 
shipper  before  beginning  to  load  the 
shipment.  "  '  i 
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(b)  On  a  bill  of  lading,  you  must 
include  the  following  14  items: 

(I)  Your  name  and  address,  or  the 
name  and  address  of  the  motor  carrier 
issuing  the  bill  of  lading. 

'   (2)  The  names  and  addresses  of  any 
other  motor  carriers,  when  known,  who 
will  participate  in  transportation  of  the 
shipment. 

(3)  The  name,  address,  and  telephone 
number  of  your  office  (or  the  office  of 
your  agent)  where  the  individual 
shipper  can  contact  you  in  relation  to 
the  transportation  of  the  shipment. 

(4)  The  form  of  payment  you  and  your 
agents  will  honor  at  delivery.  The 
payment  information  must  be  the  same 
that  was  entered  on  the  estimate  and 
order  for  service. 

(5)  When  you  transport  on  a  collect- 
on-delivery  basis,  the  name,  address, 
and  if  furnished,  the  telephone  number 
of  a  person  to  notify  about  the  charges. 

(6)  For  non-guaranteed  service,  the 
agreed  date  or  period  of  time  for  pickup 
of  the  shipment  and  the  agreed  date  or 
period  of  time  for  the  delivery  of  the 
shipment.  The  agreed  dates  or  periods 
for  pickup  and  delivery  entered  upon 
the  bill  of  lading  must  conform  to  the 
agreed  dates  or  periods  of  time  for 
pickup  and  delivery  entered  upon  the 
order  for  service  or  a  proper  amendment 
to  the  order  for  service. 

(7)  For  guaranteed  service,  subject  to 
tariff  provisions,  the  dates  for  pickup 
and  delivery,  and  any  penalty  or  per 
diem  entitlements  due  the  individual 
shipper  under  the  agreement. 

(8)  The  actual  date  of  pickup. 

(9)  The  company  or  carrier 
identification  number  of  the  vehicle(s) 
upon  which  you  load  the  individual 
shipper's  shipment. 

(10)  The  terms  and  conditions  for 
payment  of  the  total  charges,  including 
notice  of  any  minimum  charges. 

(II)  The  maximum  amount  you  will 
demand  at  the  time  of  delivery  to  obtain 
possession  of  the  shipment,  when  you 
transport  under  a  collect-on-delivery 
basis. 

(12)  The  Surface  Transportation 
Board's  required  released  rates 
valuation  statement,  and  the  charges,  if 
any,  for  optional  valuation  coverage. 
The  released  rates  may  be  increased 
annually  by  the  carrier  based  on  the 
Department  of  Commerce's  Cost  of 
Living  Adjustment. 

(13)  Evidence  of  any  insurance 
coverage  sold  to  or  procured  for  the 
individual  shipper  from  an  independent 
insurer,  including  the  amount  of  the 
premium  for  such  insurance. 

(14)  Each  attachment  to  the  bill  of 
lading.  Each  attachment  is  an  integral 
part  of  the  bill  of  lading  contract.  "The 


following  three  items  must  be  added  as 
an  attachment  to  the  bill  of  lading. 

(i)  The  binding  or  non-binding 
estimate. 

(ii)  The  order  for  service. 

(iii)  The  inventory, 

(c)  A  copy  of  the  bill  of  lading  must 
accompany  a  shipment  at  all  times 
while  in  your  (or  your  agent's) 
possession.  When  you  load  the 
shipment  upon  a  vehicle  for 
transportation,  the  bill  of  lading  must  be 
in  the  possession  of  the  driver 
responsible  for  the  shipment. 

(d)  You  must  retain  bills  of  lading  for 
each  move  you  perform  for  at  least  one 
year  from  the  date  you  created  the  bill 
of  lading. 

Weighing  the  Shipment 

§  375.507    Must  I  determine  the  weight  of  a 
shipment? 

(a)  When  you  transport  household 
goods  on  a  non-binding  estimate 
dependent  upon  the  shipment  weight, 
you  must  determine  the  weight  of  each 
shipment  transported  before  the 
assessment  of  any  charges. 

(b)  You  must  weigh  the  shipment 
upon  a  certified  scalie. 

(c)  You  must  provide  a  written 
explanation  of  volume  to  weight 
conversions,  when  you  provide  an 
estimate  by  volume  and  convert  the 
volume  to  weight. 

§  375.509    How  must  I  determine  the  weight 
of  a  shipment? 

(a)  You  must  weigh  the  shipment  by 
using  one  of  the  following  two  methods: 

(1)  First  method — origin  weigh.  You 
determine  the  difference  between  the 
tare  weight  of  the  vehicle  before  loading 
at  the  origin  of  the  shipment  and  the 
gross  weight  of  the  same  vehicle  after 
loading  the  shipment. 

(2)  Second  method — back  weigh.  You 
determine  the  difference  between  the 
gross  weight  of  the  vehicle  with  the 
shipment  loaded  and  the  tare  weight  of 
the  same  vehicle  after  you  unload  the 
shipment. 

(b)  The  following  three  conditions 
must  exist  for  both  the  tare  and  gross 
weighings: 

(1)  The  vehicle  must  have  installed  or 
loaded  all  pads,  dollies,  hand  trucks, 
ramps,  and  other  equipment  required  in 
the  transportation  of  the  shipment. 

(2)  The  driver  and  other  persons  must 
be  off  the  vehicle  at  the  time  of  either 
weighing. 

(3)  The  fuel  tanks  on  the  vehicle  must 
be  full  at  the  time  of  each  weighing,  or, 
in  the  alternative,  when  you  use  the  first 
method — origin  weigh,  in  paragraph 
(a)(1)  of  this  section,  where  the  tare 
weighing  is  the  first  weighing 
performed,  you  must  refrain  from 
adding  fuel  between  the  two  weighings. 


(c)  You  may  detach  the  trailer  of  a 
tractor-trailer  vehicle  combination  from 
the  tractor  and  have  the  trailer  weighed 
separately  at  each  weighing  provided 
the  length  of  the  scale  platform  is 
adequate  to  accommodate  and  support 
the  entire  trailer  at  one  time. 

(d)  You  must  use  the  net  weight  of 
shipments  transported  in  containers. 
You  must  calculate  the  difference 
between  the  tare  weight  of  the  container 
(including  all  pads,  blocking  and 
bracing  used  in  the  transportation  of  the 
shipment)  and  the  gross  weight  of  the 
container  with  the  shipment  loaded  in 
the  container. 

§  375.51 1     May  I  Jse  an  alternative  method 
for  shipnwnts  weighing  3,000  pounds  or 
less? 

For  shipments  weighing  3,000  pounds 
or  less  (1,362  kilograms  or  less),  you 
may  weigh  the  shipment  upon  a 
platform  or  warehouse  certified  scale 
before  loading  for  transportation  or  after 
unloading. 

§  375.51 3    Must  I  give  the  individual 
shipper  an  opportunity  to  observe  the 
weighing? 

You  must  give  the  individual  shipper 
or  any  other  person  responsible  for  the 
payment  of  the  freight  charges  the  right 
to  observe  all  weighings  of  the 
shipment.  You  must  advise  the 
individual  shipper,  or  any  other  person 
entitled  to  observe  the  weighings,  where 
and  when  each  weighing  will  occur. 
You  must  give  the  person  who  will 
observe  the  weighings  a  reasonable 
opportunity  to  be  present  to  observe  the 
weighings. 

§  375.51 5    May  an  individual  shipper  waive 
his/her  right  to  observe  each  weighing? 

(a)  If  an  individual  shipper  elects  not 
to  observe  a  weighing,  the  shipper  is 
presumed  to  have  waived  that  right. 

(b)  If  an  individual  shipper  elects  not 
to  observe  a  re-weighing,  the  shipper 
must  waive  that  right  in  writing.  The 
individual  shipper  may  send  the  writing 
via  fax,  e-mail,  or  any  other  electronic 
means. 

(c)  Waiver  of  the  right  to  observe  a 
weighing  or  re-weighing  does  not  affect 
any  other  rights  of  the  individual 
shipper  under  this  part  or  otherwise. 

§  375.51 7    May  an  individual  shipper 
demand  re-waighing? 

After  you  inform  the  individual 
shipper  of  the  billing  weight  an.d  total 
charges  and  before  actually  beginning  to 
unload  a  shipment  weighed  at  origin 
[first  method  under  §  375.509(a)(1)),  the 
individual  shipper  may  demand  a  re- 
weigh.  You  must  base  your  freight  bill 
charges  upon  the  re-weigh  weight. 


Federal  Register /Vol,  68,  No.  112 /Wednesday,  June  11.  2003/Rule^  and  Regulations  35099 


§375.519    Must  I  oMain  weight  tickets? 

(a)  You  must  obtain  weight  tickets 
whenever  we  require  you  to  weigh  the 
shipment  in  accordance  with  this 
subpart.  You  must  obtain  a  separate 
weight  ticket  for  each  weighing.  The 
weigh  master  must  sign  each  weight 
ticket.  Each  weight  ticket  must  contain 
the  following  six  items: 

(1)  The  complete  name  and  location 
of  the  scale. 

(2)  The  date  of  each  weighing. 

(3)  The  identification  of  the  weight 
entries  as  being  the  tare,  gross,  or  net 
weights. 

(4)  The  company  or  carrier 
identification  of  the  vehicle. 

(5)  The  last  name  of  the  individual 
shipper  as  it  appears  on  the  bill  of 
lading. 

(6)  The  carrier's  shipment  registration 
or  bill  of  lading  number. 

(b)  When  both  weighings  are 
performed  on  the  same  scale,  one 
weight  ticket  may  be  used  to  record  both 
weighings. 

(c)  As  part  of  the  file  on  the  shipment, 
you  must  retain  the  original  weight 
ticket  or  tickets  relating  to  the 
determination  of  the  weight  of  a 
shipment. 

(d)  All  freight  bills  you  present  to  an 
individual  shipper  must  include  true 
copies  of  all  weight  tickets  obtained  in 
the  determination  of  the  shipment 
weight  in  order  to  collect  any  shipment 
charges. dependent  upon  the  weight 
transported. 

§  375.521     What  must  I  do  if  an  individual 
shipper  wants  to  know  the  actual  weight  or 
charges  for  a  shipment  before  I  tender 
delivery? 

(a)  You  must  comply  with  a  request . 
of  an  individud  shipper  of  a  shipment 
being  transported  on  a  collect-on- 
delivery  basis  who  specifically  requests 
notification  of  the  actual  weight  or 
voliune  and  charges  on  a  shipment.  This 
requirement  is  conditioned  upon  the 
individual  shipper  supplying  you  with 
an  address  or  telephone  number  where 
the  individual  shipper  will  receive  the 
communication.  You  must  make  your 
notification  by  telephone,  telegram,  or 
in  person. 

(b)  The  individual  shipper  must 
receive  your  notification  at  least  one  full 
24-hour  day  before  any  tender  of  the 
shipment  for  delivery,  excluding 
Saturdays,  Sundays  and  Federal 
holidays. 

(c)  You  may  disregard  the  24-hour 
notification  requirement  on  shipments 
in  any  one  of  the  following  three 
cimunstances: 

(1)  The  shipment  will, be  back 
weighed  (i.e.,  weighed  a*  dpstinationi.. 


(2)  Pickup  and  delivery  encompass 
two  consecutive  weekdays,  if  the 
individual  shipper  agrees. 

(3)  The  shipment  is  moving  under  a 
non-binding  estimate  and  the  maximum 
payment  required  at  time  of  delivery  is 
110  percent  of  the  estimated  charges, 
but  only  if  the  individual  shipper  agrees 
to  waive  the  24-hoiu'  notification 
requirement. 

Subpart  F— Transportation  of 
Shipments 

§  375.601    Must  I  transport  the  shipment  in 
a  timely  manner? 

Yes.  Transportation  in  a  timely 
manner  is  also  known  as  "reasonable 
dispatch  service."  You  must  provide 
reasonable  dispatch  service  to  all 
individual  shippers,  except  for 
transportation  on  the  basis  of 
guaranteed  pickup  and  delivery  dates. 

§  375.603    When  must  I  tender  a  shipment 
for  delivery? 

You  must  tender  a  shipment  for 
delivery  for  an  individual  shipper  on 
the  agreed  delivery  date  or  within  the 
period  specified  on  the  bill  of  lading. 
Upon  the  request  or  concurrence  of  the 
individual  shipper,  you  may  waive  this 
requirement. 

§  375.605    How  must  I  notify  an  individual 
shipper  of  any  service  delays? 

(a)  When  you  are  unable  to  perform 
either  the  pickup  or  delivery  of  a 
shipment  on  the  dates  or  during  the 
periods  specified  in  the  order  for  service 
and  as  soon  as  the  delay  becomes 
apparent  to  you,  you  must  notify  the 
individual  shippw  of  the  delay,  at  your 
expense,  in  one  of  the  following  three 
ways: 

(1)  By  telephone. 

(2)  By  telegram. 

(3)  In  person. 

(b)  You  must  advise  the  individual 
shipper  of  the  dates  or  periods  you 
expect  to  be  able  to  pick  up  and/or 
deliver  the  shipment.  You  must 
consider  the  needs  of  the  individual 
shipper  in  your  advisement.  You  also 
must  do  the  following  four  things: 

(1)  You  must  prepare  a  written  record 
of  the  date,  time,  and  manner  of 
notification. 

(2)  You  must  prepare  a  written  record 
of  your  amended  date  or  period  for  pick- 
up or  delivery. 

(3)  You  must  retain  these  records  as 
a  part  of  your  file  on  the  shipment.  The 
retention  period  is  one  year  from  the 
date  of  notification. 

(4)  You  must  frunish  a  copy  of  the 
notice  to  the  individual  shipper  by  first 
class  mail, or  in  person  if  the  individual 
sliipper  requests  &.  copy  of  the  no^ce,.    : 


§375.607  What  must  I  do  if  I  am  able  to 
tender  a  shipment  for  final  delivery  more 
ttian  24  hours  before  a  specified  date? 

(a)  You  may  ask  the  individual 
shipper  to  accept  an  early  delivery  date. 
If  the  individual  shipper  does  not 
concur  with  your  request  or  the 
individual  shipper  does  not  request  an 
early  delivery  date,  you  may,  at  your 
discretion,  place  a  shipment  in  storage 
under  your  own  account  and  at  yoxu- 
own  expense  in  a  warehouse  located 
near  the  destination  of  the  shipment.  If 
you  place  the  shipment  in  storage,  you 
must  comply  with  paragraph  (b)  of  this 
section.  You  may  comply  with 
paragraph  (c)  of  this  section,  at  your 
discretion. 

(b)  You  must  immediately  notify  the 
individual  shipper  of  the  name  and 
address  of  the  warehouse  where  you 
place  the  shipment.  You  must  make  and 
keep  a  i  ecord  of  your  notification  as  a 
part  of  your  shipment  records.  You  have 
responsibility  for  the  shipment  under 
the  terms  and  conditions  of  the  bill  of 
lading.  You  are  responsible  for  the 
charges  for  redelivery,  handling,  and 
storage  until  you  make  final  delivery. 

(c)  You  may  limit  your  responsibility 
under  paragraph  (b)  of  this  section  up  to 
the  agreed  delivery  date  or  the  first  day 
of  the  period  of  time  of  delivery  as 
specified  in  the  bill  of  lading. 

§  375.609    What  must  I  do  for  shippers  who 
store  household  goods  in  transit? 

(a)  If  you  are  holding  goods  for 
storage-in-transit  (SIT)  and  the  period  of 
time  is  about  to  expire,  you  must 
comply  with  this  section. 

(b)  You  must  notify  the  individual 
shipper,  in  writing  of  the  following  four 
items: 

(1)  The  date  of  conversion  to 
permanent  storage. 

(2)  The  existence  of  a  nine-month 
period  after  the  date  of  conversion  to 
permanent  storage  when  the  individual 
shipper  may  file  claims  against  you  for 
loss  or  damage  occiuring  to  the  goods  in 
transit  or  duiring  the  storage-in-transit 
period. 

(3)  The  fact  your  liability  is  ending. 

(4)  The  fact  the  individual  shipper'^ 
property  will  be  subject  to  the  rules, 
regulations,  and  charges  of  the 
warehouseman. 

(c)  You  must  make  this  notification  at 
least  10  days  before  the  expiration  date 
of  either  one  of  the  following  two 
periods: 

(1)  The  specified  period  of  time  when 
the  goods  are  to  be  held  in  storage. 

(2)  The  maximum  period  of-time 
provided  in  your  tariff  for  storage-in-    - 
transit. 

(d)  You  must  notify  t|ie  individual,,, 
shipper  by  facsimile  trsAsmission,       ,  ,.,- 
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overnight  courier,  e-mail,  or  certified 
mail,  return  receipt  requested. 

(e)  If  you  are  holding  household  goods 
in  storage-in-transit  for  a  period  of  time 
less  than  10  days,  you  must  give 
notification  to  the  individual  shipper  of 
the  information  specified  in  paragraph 
(b)  of  this  section  one  day  before  the 
expiration  date  of  the  specified  time 
when  the  goods  are  to  be  held  in  such 
storage. 

(f)  You  must  maintain  a  record  of 
notific9tions  as  part  of  the  records  of  the 
shipment. 

(g)  Your  failure  or  refusal  to  notify  the 
individual  shipper  will  automatically 
effect  a  continuance  of  your  carrier 
liability  according  to  the  applicable 
tariff  provisions  with  respect  to  storage- 
in-transit,  until  the  end  of  the  day 
following  the  date  when  you  actually 
gave  notice. 

Subpart  G — Delivery  of  Shipmenta 

§  375.701     May  I  provide  for  a  release  of 
liability  on  my  delivery  receipt? 

(a)  Your  delivery  receipt  or  shipping 
document  must  not  contain  any 
language  purporting  to  release  or 
discharge  you  or  your  agents  from 
liability. 

(b)  The  delivery  receipt  may  include 

a  statement  the  property  was  received  in 
apparent  good  condition  except  as  noted 
on  the  shipping  documents. 

§  375.703    What  is  the  maximum  collect-on- 
delivery  amount  I  may  demand  at  the  time 
of  delivery? 

(a)  On  a  binding  estimate,  the 
maximum  amount  is  the  exact  estimate 
of  the  charges. 

(b)  On  a  non-binding  estimate,  the 
maximum  amount  is  110  percent  of  the 
non-binding  estimate  of  the  charges. 

§  375.705  tf  a  shipment  is  transported  on 
more  than  one  vehicle,  what  charges  may 
I  collect  at  delivery? 

(a)  At  your  discretion,  you  may  do 
one  of  the  following  three  things: 

(1)  You  may  defer  the  collection  of  all 
charges  until  you  deliver  the  entire 
shipment. 

(2)  If  you  have  determined  the  charges 
for  the  entire  shipment,  you  may  collect 
charges  for  the  portion  of  the  shipment 
tendered  for  delivery.  You  must 
determine  the  percentage  of  the  charges 
for  the  entire  shipment  represented  by 
the  portion  of  the  shipment  tendered  for 
delivery. 

(3)  If  you  cannot  reasonably  calculate 
the  charges  for  the  entire  shipment,  you 
must  determine  the  charges  for  the 
portion  of  the  shipment  being  delivered. 
You  must  collect  this  amount.  The  total 
charges  you  assess  for  the  transportation 
of  the  separate  portions  of  the  shipment 


must  not  be  more  than  the  charges  due 
for  the  entire  shipment. 

(b)  In  the  event  of  the  loss  or 
destruction  of  any  part  of  a  shipment 
transported  on  more  than  one  vehicle, 
you  must  collect  the  charges  as 
provided  in  §375.707. 

§  375.707    If  a  shipment  is  partially  lost  or 
destroyed,  what  charges  may  I  collect  at 
delivery? 

(a)  If  a  shipment  is  partially  lost  or 
destroyed,  you  may  first  collect  your 
freight  charges  for  the  entire  shipment, 
if  you  choose.  If  you  do  this,  you  must 
refund  the  portion  of  your  published 
freight  charges  corresponding  to  the 
portion  of  the  lost  or  destroyed 
shipment  (including  any  charges  for 
accessorial  or  terminal  services),  at  the 
time  you  dispose  of  claims  for  loss, 
damage,  or  injury  to  the  articles  in  the 
shipment  under  part  370  of  this  chapter. 

(b)  To  calculate  the  amount  of  charges 
applicable  to  the  shipment  as  delivered, 
you  must  multiply  the  percentage 
corresponding  to  the  delivered 
shipment  by  the  total  charges  applicable 
to  the  shipment  tendered  by  the 
individual  shipper.  The  following  four 
conditions  also  apply: 

(1)  If  the  charges  computed  exceed  the 
charges  otherwise  applicable  to  the 
shipment  as  delivered,  the  lesser  of 
those  charges  must  apply..This  will 
apply  only  to  the  transportation  of 
household  goods  and  not  to  charges  for 
other  services  the  individual  shipper 
ordered. 

(2)  You  must  collect  any  specific 
valuation  charge  due. 

(3)  You  may  disregard  paragraph  (a)  of 
this  section  if  loss  or  destruction  was 
due  to  an  act  or  omission  of  the 
individual  shipper. 

(4)  You  must  determine,  at  your  own 
expense,  the  proportion  of  the 
shipment,  based  on  actual  or 
constructive  weight,  not  lost  or  ^ 
destroyed  in  transit. 

(c)  The  individual  shipper's  rights  are 
in  addition  to,  and  not  in  lieu  of,  any 
other  rights  the  individual  shipper  may 
have  with  respect  to  a  shipment  of 
household  goods  you  or  your  agent(s) 
partially  lost  or  destroyed  in  transit. 
This  applies  whether  or  not  the 
individual  shipper  exercises  its  rights 
provided  in  paragraph  (a)  of  this 
section. 

S  375.709  If  a  shipment  is  totally  lost  or 
destroyed,  what  charges  may  I  collect  at 
delivery? 

(a)  You  are  forbidden  from  collecting, 
or  requiring  an  individual  shipper  to 
pay,  any  freight  charges  (including  any 
charges  for  accessorial  or  terminal 
services)  when  a  household  goods 


shipment  is  totally  lost  or  destroyed  in 
transit.  The  following  two  conditions 
also  apply: 

(1)  You  must  collect  any  specific 
valuation  charge  due. 

(2)  You  may  disregard  paragraph  (a)  of 
this  section  if  loss  or  destruction  was 
due  to  an  act  or  omission  of  the 
individual  shipper. 

(b)  The  individual  shipper's  rights  are 
in  addition  to,  and  not  in  lieu  of,  any 
other  rights  the  individual  shipper  may 
have  with  respect  to  a  shipment  of 
household  goods  you  or  your  agent(s) 
totally  lost  or  destroyed  in  transit.  This 
applies  whether  or  not  the  individual 
shipper  exercises  its  rights  provided  in 
paragraph  (a)  of  this  section. 

Subpart  H — Collection  of  Chargea 

§  375.801    What  types  of  charges  apply  to 
subpart  H? 

(a)  This  subpart  applies  to  all 
shipments  subject  to  binding  estimates. 

(b)  This  subpart  does  not  apply  to 
collect-on-delivery  shipments  subject  to 
the  110  percent  rule  for  non-binding 
estimates.  You  may  expect  payment  of 
not  more  than  110  percent  of  the 
estimated  charges  on  a  collect-on- 
delivery  non-binding  estimate  at  the 
time  of  delivery.  You  must  bill  the 
individual  shipper  for  any  balance  due 
not  sooner  than  30  days  after  delivery. 

§  375.803    How  must  I  present  my  freight  or 
expense  bill? 

You  must  present  your  freight  or 
expense  bill  in  accordance  with 
§  377.205  of  this  chapter. 

§  375.805    If  I  am  forced  to  relinquish  a 
collect-on-delivery  shipment  before  the 
payment  of  ALL  charges,  how  do  I  collect 
the  balance? 

On  "collect-on-delivery"  shipments, 
you  must  present  your  freight  bill  for  all 
transportation  charges  within  15  days  as 
required  by  §  375.807. 

§375.807    What  actions  may  I  take  to 
collect  the  charges  upon  my  freight  bill? 

(a)  You  must  present  a  freight  bill 
within  15  days  (excluding  Saturdays, 
Sundays,  and  Federal  holidays)  of  the 
date  of  delivery  of  a  shipment  at  its 
destination. 

(b)  The  credit  period  must  be  seven 
days  (including  Saturdays,  Sundays, 
and  Federal  holidays). 

(c)  You  must  provide  in  yoQr  tariffs 
the  following  four  things: 

(1)  You  must  automatically  extend  the 
credit  period  to  a  total  of  30  calendar 
days  for  any  shipper  who  has  not  paid 
your  freight  bill  within  the  7-day  period. 

(2)  You  will  assess  a  service  charge  to 
each  individual  shipper  equal  to  one 
percent  of  the  amount  of  the  freight  bill, 
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subject  to  a  $20  minimum  charge,  for 
the  extension  of  the  credit  period.  You 
will  assess  the  service  charge  for  each 
30-day  extension  the  charges  go  unpaid. 

(3)  You  must  deny  credit  to  any 
shipper  who  fails  to  pay  a  duly- 
presented  freight  bill  within  the  30-day 
period.  You  may  grant  credit  to  the 
individual  shipper  when  the  individual 
shipper  satisfies  he/she  will  promptly 
pay  all  future  height  bills  duly 
presented. 

(4)  You  must  ensure  all  payments  of 
freight  bills  are  strictly  in  accordance 
with  the  rules  and  regulations  of  this 
part  for  the  settlement  of  your  rates  and 
charges. 

Subpart  1 — Penalties 

§  375.901    What  penalties  do  we  impose  for 
violations  of  this  part? 

The  penalty  provisions  of  49  U.S.C. 
Chapter  149,  Civil  and  Criminal 
Penalties  apply  to  this  part.  These 
penalties  do  not  overlap. 
Notwithstanding  these  civil  penalties, 
nothing  in  this  section  shall  deprive  any 
holder  of  a  receipt  or  a  bill  of  lading  any 
remedy  or  right  of  action  under  existing 
law. 

Appendix  A  to  Part  375 — Your  Rights 
and  Responsibilities  When  You  Move 

You  must  furnish  this  document  to 
prospective  IndividHal  shippers  as  required 
by  §375.213.  The  text  as  it  appears  in  this 
appendix  may  be  reprinted  in  a  form  and 
manner  chosen  by  you,  provided  it  complies 
with  §375.213(b)(2')  and  (b)(3).  You  do  not 
have  to  italicize  titles  of  sections. 

YOUR  RIGHTS  AND  RESPONSIBILITIES 
WHEN  YOU  MOVE 

OMB  No.  2126- . 

Furnished  By  Your  Mover,  As  Required  By 
Federal  Law 

Authority:  49  U.S.C.  13301.  13704.  13707, 
and  14104;  49  CFR  1.73. 

What  is  Included  in  This  Pamphlet? 

In  this  pamphlet,  you  will  find  a 
discussion  of  each  of  these  topics: 

Why  Was  I  Given  This  Pamphlet? 

What  Are  The  Most  Important  Points  I 
Should  Remember  From  This  Pamphlet? 

What  If  I  Have  More  Questions? 

Subpart  A — General  Requirements 

Who  must  follow  the  regulations? 
What  definitions  are  used  in  this 
pamphlet? 

Subpart  B — Before  Requesting  Services  From 
Any  Mover 

What  is  my  mover's  normal  liability  for  ' 
loss  or  damage  when  my  mover  accepts 
goods  from  me? 

What  actions  by  me  limit  or  reduce  my 
mover's  normal  liability? 


What  are  dangerous  or  hazardous  materials 
that  may  limit  or  reduce  my  mover's  normal 
liability? 

Ma'y  my  mover  have  agents? 

What  items  must  be  in  my  mover's 
advertisements? 

How  must  my  mover  handle  complaints 
and  inquiries?- 

Do  I  have  the  right  to  inspect  my  mover's 
tariffs  (schedules  of  charges)  applicable  to  my 
move? 

Must  my  mover  have  an  arbitration 
program? 

Must  my  mover  inform  me  about  my  rights 
and  responsibilities  under  Federal  law? 

What  other  information  must  my  mover 
provide  to  me? 

How  must  my  mover  collect  charges? 

May  my  mover  collect  charges  upon 
delivery? 

May  my  mover  extend  credit  to  me? 

May  my  mover  accept  charge  or  credit 
cards  for  my  payments? 

Subpart  C — Service  Options  Provided 

What  service  options  may  my  mover 
provide?      ^ 

If  my  mover  sells  liability  insurance 
coverage,  what  must  my  mover  do? 

Subpart  D — Estimating  Charges 

Must  my  mover  estimate  the  transportation 
and  accessorial  charges  for  my  move? 

How  must  my  mover  estimate  charges 
under  the  regulations? 

What  payment  arrangements  must  my 
mover  have  in  place  to  .secure  delivery  of  my 
household  goods  shipment? 

Subpart  E — Piciiup  of  My  Shipment  of 
Household  Goods 

Must  ray  mover  write  up  an^order  for 
service? 

Must  my  mover  write  up  an  inventory  of 
the  shipment? 

Must  my  mover  write  up  a  bill  of  lading? 

Should  I  reach  an  agreement  with  my 
mover  about  pickup  and  deliver}'  times? 

Must  my  mover  determine  the  weight  of 
my  shipment? 

How  must  my  mover  determine  the  weight 
of  my  shipment? 

What  must  my  mover  do  if  I-want  to  know 
the  actual  weight  or  charges  for  my  shipment 
before  delivery? 

Subpart  F — Transportation  of  My  Shipment 

Must  my  mover  transport  the  shipment  in 
a  timely  manner? 

What  must  my  mover  do  if  it  is  able  to 
deliver  my  shipment  more  than  24  hours 
before  I  am  able  to  accept  delivery? 

What  must  my  mover  do  for  me  when  I 
store  household  goods  in  transit? 

Subpart  G — Delivery  of  My  Shipment 

May  my  mover  ask  me  to  sign  a  delivery 
receipt  releasing  it  from  liability? 

what  is  the  maximum  collect-on-delivery 
amount  my  mover  may  demand  I  pay  at  the 
lime  of  delivery? 

If  my  shipment  is  transported  on  more  than 
one  vehicle,  what  charges  may  my  mover 
collect  at  delivery? 

If  my  shipment  is  partially  or  totally  lost 
or  destroyed,  what  charges  may  my  mover 
collect  at  delivery? 


How  must  my  mover  calculate  the  charges 
applicable  to  the  shipment  as  delivered? 

Subpart  H — Collection  of  Charges 

Does  this  subpart  apply  to  most  shipments? 

How  must  my  mover  present  its  freight  or 
expense  bill  to  me? 

If  r  forced  my  mover  to  relinquish  a  collect- 
on-delivery  shipment  before  the  payment  of 
ALL  charges,  how  must  my  mover  collect  the 
balance? 

What  actions  may  my  mover  take  to  collect 
from  me  the  charges  in  its  freight  bill? 

Do  I  have  a  right  to  file  a  claim  tojecover 
money  for  property  my  mover  lost  or 
damaged? 

Subpart  I— Resolving  Disputes  with  My 
Mover 

What  may  I  do  to  resolve  disputes  with  my 
mover? 

Why  Was  I  Given  This  Pamphlet? 

The  Federal  Motor  Carrier  Safety 
Administration's  IFMCSA)  regulations 
protect  consumers  on  interstate  moves  and 
define  the  rights  and  responsibilities  of 
consumers  and  household  goods  carriers. 

The  household  goods  carrier  (mover)  gave 
you  this  booklet  to  provide  information  about 
your  rights  and  responsibilities  as  an 
individual  shipper  of  household  goods.  Your 
primary  responsibility  is  to  select  a  reputable 
household  goods  carrier,  ensure  that  you 
understand  the  terms  and  conditions  of  the 
contract,  and  understand  and  pursue  the 
remedies  that  are  available  to  you  when 
problems  arise.  You  should  talk  to  your 
mover  if  you  have  further  questions.  The 
mover  will  also  furnish  you  with  another 
booklet  describing  its  procedure  for  handling 
your  questions  and  complaints.  The  other 
booklet  will  include  a  telephone  number  you 
can  call  to  obtain  additional  information 
about  your  move. 

What  Are  the  Most  Important  Points  I 
Should  Remember  From  This  Pamphlet? 

1.  Movers  must  give  written  estimates. 

2.  Movers  may  give  binding  estimates. 

3.  Non-binding  estimates  are  not  always 
accurate;  actual  charges  may  exceed  the 
estimate. 

4.  You  should  not  sign  blank  or  incomplete 
documents  or  allow  anyone  representing  you 
to  do  so. 

5.  You  may  request  from  the  mover  the 
availability  of  guaranteed  pick  up  and 
delivery  dates. 

6.  Be  siire  you  understand  the  mover's 
responsibility  for  loss  or  damage,  and  request 
an  explanation  of  the  difference  between 
valuation  and  actual  insurance. 

7.  You  have  the  right  to  be  present  each 
time  your  shipment  is  weighed. 

8.  You  may  request  a  re-weigh  of  your 
shipment. 

9.  If  you  agree  to  move  under  a  non- 
binding  estimate,  you  should  confirm  with 
your  mover — in  writing^-the  method  of 
payment  at  delivery  as  cash,  certified  check, 
cashier's  check,  money  order,  or  credit  card. 

10.  Movers  must  offer  a  dispute  settlement 
program  as  an  alternative  means  of  settling 
loss  or  damage  claims.  ASK  YOUR  MOVER 
FOR  DETAILS. 
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11.  You  should  ask  the  person  you  speak 
to  whether  he/she  works  for  the  actual  mover 
or  a  household  goods  broker.  A  household 
goods  broker  only  arranges  for  the 
transportation.  A  household  goods  broker 
must  not  represent  itself  as  a  mover.  A 
household  goods  broker  does  not  own  trucks 
of  its  own.  The  broker  is  required  to  find  an 
authorized  mover  to  provide  the 
transportation.  You  should  know  a 
household  goods  broker  generally  has  no 
authority  to  provide  you  an  estimate  on 
behalf  of  a  specific  mover.  If  a  household 
goods  broker  provides  you  an  estimate,  it 
may  not  be  binding  on  the  actual  mover  and 
you  may  have  to  pay  the  actual  charges  the 
mover  incurs.  A  household  goods  broker  is 
not  responsible  for  loss  or  damage. 

12.  You  may  request  complaint 
information  about  movers  from  the  Federal 
Motor  Carrier  Safety  Administration  under 
the  Freedom  of  Information  Act.  You  may  be 
assessed  a  feeto  obtain  this  information.  See 
49  CFR  part  7  for  the  schedule  of  fees. 

13.  You  should  seek  estimates  from  at  least 
three  different  movers.  You  should  not  ' 
disclose  any  information  to  the  different 
movers  about  their  competitors,  as  it  may 
affect  the  accuracy  of  their  estimates. 

What  If  I  Have  More  Questions? 

If  this  pamphlet  does  not  answer  all  of 
your  questions  about  your  move,  do  not 
hesitate  to  ask  your  movers  representative 
who  handled  the  arrangements  for  your 
move,  the  driver  who  transports  your 
shipment,  or  the  mover's  main  office  for 
additional  information. 

Subpart  A — General  Requirements 

The  primary  responsibility  for  your 
protection  lies  with  you  in  selecting  a 
reputable  household  goods  carrier,  ensuring 
you  understand  the  terms  and  conditions  of 
your  contract  with  your  mover,  and 
understanding  and  pursuing  the  remedies 
that  are  available  to  you  when  problems 
arise. 

Who  Must  Follow  the  Regulations? 

The  regulations  inform  motor  carriers 
engaged  in  the  interstate  transportation  of 
household  goods  (movers)  what  standards 
the  movers  must  follow  when  offering 
services  to  you.  You,  an  individual  shipper, 
are  not  directly  subject  to  the  regulations. 
However,  your  mover  may  be  required  by  the 
regulations  to  force  you  to  pay  on  time.  The 
regulations  only  apply  to  your  mover  when 
the  mover  transports  your  household  goods 
by  motor  vehicle  in  interstate  commerce,  i.e.. 
when  you  are  moving  from  one  State  to 
another.  The  regulations  do  not  apply  when 
your  interstate  move  takes  place  within  a 
single  commercial  zone.  A  commercial  zone 
is  roughly  equivalent  to  the  local 
metropolitan  area  of  a  city  or  town.  For 
example,  a  move  between  Brooklyn.  NY,  and 
Hackensack,  N|,  would  be  considered  to  be 
within  the  New  York  City  commercial  zone 
and  would  not  be  subject  to  these 
regulations.  Commercial  zones  are  defined  in 
49  CFR  part  372. 


What  Definitions  Are  Used  in  This 
Pamphlet? 

Accessorial  (additional)  services — These 
are  services  such  as  packing,  appliance 
servicing,  unpacking,  or  piano  stair  carries 
you  request  to  be  performed  (or  are  necessary 
because  of  landlord  requirements  or  other 
special  circumstances).  Charges  for  these 
services  are  in  addition  to  the  transportation 
charges. 

Advanced  charges — These  are  charges  for 
services  not  performed  by  the  mover,  but  by 
someone  else.  A  professional,  craftsman,  or 
other  third  party  may  perform  these  services 
at  your  request.  The  mover  pays  for  these 
services  and  adds  the  charges  to  your  bill  of 
lading  charges. 

Advertisement — This  is  any 
communication  to  the  public  in  connection 
with  an  offer  or  sale  of  any  interstate 
household  goods  transportation  .service.  This 
will  include  written  or  electronic  database 
listings  of  your  mover's  name,  address,  and 
telephone  number  in  an  on-line  database. 
This  excludes  listings  of  your  mover's  name, 
address,  and  telephone  number  in  a 
telephone  directory  or  similar  publication. 
However,  Yellow  Pages  advertising  is 
included  within  the  definition. 

Agent — A  local  moving  company 
authorized  to  act  on  behalf  of  a  larger, 
national  company. 

Appliance  service — The  preparation  of 
major  electrical  appliances  to  make  them  safe 
for  shipment.  Charges  for  these  services  are 
in  addition  to  the  transportation  charges. 

Bill  of  lading — The  receipt  for  your  goods 
and  the  contract  for  its  transportation. 

Carrier — The  mover  transporting  your 
household  goods. 

Cash  on  delivery  (COD) — This  means 
payment  is  required  at  the  time  of  delivery 
at  the  de.stination  residence  (or  warehouse). 

Certified  scale — Any  scale  designed  for 
weighing  motor  vehicles,  including  trailers  or 
semi-trailers  not  attached  to  a  tractor,  and 
certified  by  an.authorized  scale  inspection 
and  licensing  authority.  A  certified  scale  may 
also  be  a  platform  or  warehouse  type  scale 
properly  inspected  and  certified. 

Estimate,  binding — This  is  an  agreement 
made  in  advance  with  your  mover.  It 
guarantees  the  total  cost  of  the  move  based 
upon  the  quantities  and  services  shown  on 
the  estimate. 

Estimate,  non-binding — This  is  what  your 
mover  believes  the  cost  will  be  based  upon 
the  estimated  weight  of  the  shipment  and  the 
accessorial  services  requested.  A  non-binding 
estimate  is  not  binding  on  the  mover.  The 
final  charges  will  be  based  upon  the  actual 
weight  of  your  shipment,  the  services 
provided,  and  the  tariff  provisions  in  effect. 

Expedited  service — This  is  an  agreement 
with  the  mover  to  perform  transportation  by 
a  set  date  in  exchange  for  charges  based  upon 
a  higher  minimum  weight. 

Flight  charge — An  extra  charge  for  carrying 
items  up  or  down  flights  of  stairs. 

Guaranteed  pickup  and  delivery  service — 
An  additional  level  of  service  featuring 
guaranteed  dates  of  service.  Your  mover  will 
provide  reimbursement  to  you  for  delays. 
This  premium  service  is  of^en  subject  to 
minimum  weight  requirements. 


High  value  article — These  are  items 
included  in  a  shipment  valued  at  more  than 
SlOO  per  pound  (S220  per  kilogram). 

Household  goods  as  used  in  connection 
with  transportation,  means  the  personal 
effects  or  property  used,  or  to  be  used,  in  a 
dwelling,  when  part  of  the  equipment  or 
supplies  of  the  dwelling.  Transportation  of 
the  household  goods  must  be  arranged  and 
paid  for  by  you  or  by  another  individual  on 
your  behalf  This  may  include  items  moving 
from  a  factory  or  store  when  you  purchase 
them  to  use  in  your  dwelling.  You  must 
request  that  these  items  be  transported  and 
you  (or  another  individual  on  your  behalf) 
must  pay  the  transportation  charges  to  the 
mover. 

Inventory — The  detailed  descriptive  list  of 
your  household  goods  showing  the  number 
and  condition  of  each  item. 

Linehaul  charges — The  charges  for  the 
vehicle  transportation  portion  of  your  move. 
These  charge  app'y  >i  addition  to  the 
accessorial  service  charges. 

Long  carry — An  added  charge  for  carrying 
articles  excessive  distances  between  the 
mover's  vehicle  and  your  residence. 

May — An  option.  You  or  your  mover  may 
do  something,  but  it  is  not  a  requirement. 

Mover — A  motor  carrier  engaged  in  the 
transportation  of  household  goods  and  its 
household  goods  agents. 

Must — A  legal  obligation.  You  or  your 
mover  must  do  something. 

Order  for  service — The  document 
authorizing  the  mover  to  transport  your 
household  goods. 

Order  (bill  of  lading)  number — The  number 
used  to  identify  and  track  your  shipment. 

Peak  season  rates — Higher  linehaul 
charges  applicable  during  the  summer 
months. 

Pickup  and  delivery  charges — Separate 
transportation  charges  applicable  for 
transporting  your  shipment  between  the 
storage-in-transit  warehouse  and  your 
residence. 

Reasonable  dispatch — The  performance  of 
transportation  on  the  dates,  or  during  the 
period  of  time,  agreed  upon  by  you  and  your 
mover  and  shown  on  the  Order  For  Service/ 
Bill  of  Lading.  For  example,  if  your  mover 
deliberately  withholds  any  shipment  from 
delivery  after  you  offer  to  pay  the  binding 
estimate  or  110  percent  of  a  non-binding 
estimate,  your  mover  has  not  transported  the 
goods  with  reasonable  dispatch.  The  term 
"reasonable  dispatch"  excludes 
transportation  provided  under  your  mover's 
tariff  provisions  requiring  guaranteed  service 
dates.  Your  mover  will  have  the  defenses  of 
force  majeure,  i.e.,  that  the  contract  cannot  be 
performed  due  to  causes  which  are  outside 
the  control  of  the  parties  and  could  not  be 
avoided  by  exercise  of  due  care. 

Should— A  recommendation.  We 
recommend  you  or  your  mover  do  something, 
but  it  is  not  a  requirement. 

Shuttle  service — The  use  of  a  smaller 
vehicle  to  provide  service  to  residences  not 
accessible  to  the  mover's  normal  linehaul 
vehicles. 

Storage-in-transit  (SIT) — The  temporary 
warehouse  storage  of  your  shipment  pending 
further  transportation.  For  example,  you  may 
need  SIT  if  your  new  home  is  not  quite  ready 
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to  occupy.  You  must  specifically  request  SIT 
service,  this  may  not  exceed  a  total  of  180 
days  of  storage.  You  will  be  responsible  for 
the  added  charges.for  SIT  service,  as  well  as 
the  warehouse  handling  and  final  delivery 
charges. 

Surface  Transportation  Board — An  agency 
within  the  Department  of  Transportation  that 
regulates  household  good  carrier  tariffs 
among  other  responsibilities.  The  Surface 
Transportation  Board's  address  is  1925  K 
Street  NW.,  Washington,  DC  20423-0001 
Tele.  202-565-1674. 

rari]^— An  issuance  (in  whole  or  in  part) 
containing  rates,  rules,  regulations, 
classifications  or  other  provisions.  The 
Surface  Transportation  Board  requires  a  tariff 
contain  three  specific  items.  First,  an 
accurate  .Hascription  of  the  services  the 
mover  offers  to  the  public.  Second,  the 
specific  applicable  rates  (or  the  basis  for 
calculating  the  specific  applicable  rates)  and 
service  terms  for  services  offered  to  the 
public.  Finally,  the  mover's  tariff  must  be 
arranged  in  a  way  that  allows  you  to 
determine  the  exact  rate(s)  and  service  terms 
applicable  to  your  shipment. 

Valuation — The  degree  of  "worth"  of  the 
shipment.  The  valuation  charge  compensates 
the  mover  for  assuming  a  greater  degree -of 
liability  than  is  provided  for  in  its  base 
transportation  charges. 

Warehouse  handling — An  additional 
charge  applicable  each  time  SIT  service  is 
provided.  This  charge  compensates  the 
mover  for  the  physical  placement  and 
removal  of  items  within  the  warehouse. 

IV'e,  Us,  atid  Our — The  Federal  Motor 
Carrier  Safety  Administration  (FMCSA). 

You  and  Your — You  are  an  individual 
shipper  of  household  goods.  You  are  a 
consignor  or  consignee  of  a  household  goods 
shipment  and  your  mover  identifies  you  as 
such  in  the  bill  of  lading  contract.  You  own 
the  goods  being  transported  and  you  pav  the 
transportation  charges  to  the  mover. 

Where  may  other  terms  used  in  this 
pamphlet  be  defined?  You  may  find  other 
terms  used  in  this  pamphlet  defined  in  49 
U.S.C.  13102.  The  statute  controls  the 
definitions  in  this  pamphlet.  If  terms  are 
used  in  this  pamphlet  and  the  terms  are 
neither  defined  here  nor  in  49  U.S.C.  13102, 
the  terms  will  have  the  ordinary  practical 
meaning  of  such  terms. 

Subpart  B — Before  requesting  services  from 
any  mover 

What  Is  My  Mover's  Normal  Liability  for 
Loss  or  Damage  When  My  Mover  Accepts 
Goods  From  Me? 

In  general,  your  mover  is  legally  liable  for 
loss  or  damage  if  it  happens  during 
performance  of  any  transportation  of 
household  goods  and  all  related  services 
identified  on  your  mover's  lawful  bill  of 
lading. 

Your  mover  is  liable  for  loss  of  or  damage 
to,  any  household  goods  to  the  extent 
provided  in  the  current  Surface 
Transportation  Board's  Released  Rates  Order. 
You  may  obtain  a  copy  of  the  current 
Released  Rates  Order  by  contacting  the 
Surface  Transportation  Board  at  the  address 
in  the  deHnition  of  the  Surface 
Transportation  Board.  The  rate  may  be 


increased  annually  by  your  mover  based  on 
the  Department  of  Commerce's  Cost  of  Livi.ng 
Adjustment.  Your  mover  may  have 
additional  liability  if  your  mover  sells 
liability  insurance  to  you. 

All  moving  companies  are  required  to 
assume  liability  for  the  value  of  the  goods 
transported.  However,  there  are  different 
levels  of  liability,  and  you  should  be  aware 
of  the  amount  of  protection  provided  and  the 
charges  for  each  option. 

Basically,  most  movers  offer  two  different 
levels  of  liability  (options  1  and  two,  below) 
under  the  terms  of  their  tariffs  and  the 
Surface  Transportation  Board's  Released 
Rates  Orders.  These  orders  govern  the 
moving  industry. 

Option  i:  Released  Value 

This  is  the  most  economical  protection 
option  available.  This  no-additional  cost 
option  provides  minimal  protection.  Under 
this  option,  the  mover  assumes  liability  for 
no  more  than  60  cents  per  pound  (SI  .32  cents 
per  kilogram),  per  article.  Loss  or  damage 
claims  are  settled  based  upon  the  pound 
(kilogram)  weight  of  the  article  multiplied  by 
60  cents' per  pound  (S1.32  cents  per 
kilogram).  For  example,  if  your  mover  lost  or 
destroyed  a  10-pound  (4.54-kilogram)  stereo 
component  valued  at  SlOOO,  your  mover 
would  be  liable  fOr  no  more  than  S6.00. 
Obviously,  you  should  think  carefully  before  • 
agreeing  to  such  an  arrangement.  There  is  no 
extra  charge  for  this  minimal  protection,  but 
you  must  sign  a  specific  statement  on  the  bill 
of  lading  agreeing  to  it. 

Option  2:  Full  Value  Protection  (FVP) 

Under  this  option,  the  mover  is  liable  for 
the  replacement  value  of  lost  or  damaged 
goods  (as  long  as  it  doesn't  exceed  the  tslal 
declared  value  of  the  shipment).  If  you  elet:t 
to  purchase  full  value  profection,  when  your 
mover  loses,  damages  or  destroys  vour 
articles,  your  mover  must  repair,  replace  with 
like  items,  or  settle  in  cash  at  the  current 
market  replacement  value,  regardless  of  the 
age  of  the  lost  or  damaged  item.  The 
minimum  declared  value  of  a  shipment 
under  this  option  is  $5,000  or  S4.00  times  the 
actual  total  weight  (in  pounds)  of  the 
shipment,  whichever  is  greater.  For  example, 
the  minimum  declared  value  for  a  4.00d- 
pound  (1.814.4-kilogram)  shipment  would  be 
516,000.  Your  mover  may  offer  you  FVP  with 
a  $250  or  $500  deductible,  or  with  no 
deductible  at  all.  The  amount  of  the 
deductible  will  affect  the  cost  of  your  FVP 
coverage.  The  $4.00  per  pound  minimum  ' 
valuation  rate  may  be  increased  annually  by 
your  mover  based  on  changes  in  the 
household  furnishings  element  of  the 
Consumer  Price  Index  established  by  the  U.S. 
Department  of  Labor's  Bureau  of  Labor 
Statistics. 

Unless  you  specifically  agree  to  other 
arrangements,  the  mover  must  assume 
liability  for  the  entire  shipment  based  upon 
this  option.  The  approximate  cost  for  FVP  is 
$8.50  for  each  $1000  of  declared  value; 
however,  it  may  vary  by  mover.  In  the 
examftle  above,  the  valuation  charge  for  a 
shipment  valued  at  $16,000  would  be 
$136.00.  This  fee  may  be  adjusted  annually 
by  your  mover  based  on  changes  in  the 


household  furnishings  element  of  the 
Consumer  Price  Index. 

Under  these  two  options,  msvers  are 
permitted  to  limit  their  liability  for  loss  or 
damage  to  articles  of  extraordinary  value, 
■unless  you  specifically  list  these  articles  on 
the  shipping  documents.  An  article  of 
extraordinan,'  value  is  any  item  whose  value 
exceeds  $100  per  pound  ($220  per  kilogram). 
Ask  your  mover  for  a  complete  explanation 
of  this  limitation  before  your  mave.  It  is  your 
responsibility  to  study  this  provision 
carefully  and  to  make  the  necessary 
declaration. 

These  optional  levels  of  liability  are  not 
insurance  agreements  governed  by  State 
insurance  laws,  but  instead  are  authorized 
under  Released  Rates  Orders  of  the  Surface 
Transportation  Board  of  the  U.S.  Department 
of  Transportation. 

In  addition  to  these  options,  some  movers 
may  also  offer  to  sell,  or  procure  for  vou. 
separate  liability  insurance  from  a  third-party 
insurance  crompany  when  you  release  your 
shipment  for  transportation  at  the  minimum 
released  value  of  60  cents  per  pound  ($1.32 
per  kilogram)  per  article  (Option  1).  This  is 
not  valuation  coverage  governed  by  Federal 
law.  but  optional  insurance  regulated  under 
State  law.  If  you  purchase  this  separate 
coverage  and  your  mover  is  responsible  for 
loss  or  damage,  the  mover  is  liable  onlv  for 
an  amount  not  exceeding  60  cents  per  pound 
(Si. 32  per  kilogram)  per  article,  and  the 
balance  of  the  loss  is  recoverable  from  the 
insurance  company  up  to  the  amount  of 
insurance  purchased.  The  mover's 
representative  can  advise  vou  of  the 
availability  of  such  liability  insurance  and 
the  cost. 

If  you  purchase  liability  insurance  from  or 
through  your  mover,  the  mover  is  required  to 
issue  a  policy  or  other  written  record  of  the 
purchase  and  to  provide  you  with  a  copv  of 
the  policy  or  other  document  at  the  time  of 
purchase.  If  the  mover  fails  to  comply  with 
this  requirement,  the  mover  becomes  fully      • 
liable  for  any  claim  for  loss  or  damage 
attributed  to  its  negligence. 

What  Actions  by  Me  Limit  or  Reduce  My 
Mover's  Normal  Liability? 

Your  actions  may  limit  or  reduce  vour 
movers  normal  liability,  under  the  following 
three  circumstances: 

(1)  Y'ou  include  perishable,  dangerous,  or 
hazardous  materials  in  your  household  goods 
without  your  mover's  knowledge. 

(2)  You  ship  household  goods  valued  at 
more  than  60  cents  per  pound  ($1.32  per 
kilogram)  per  article. 

(3)  You  fail  to  notify-  your  mover  in  writing 
of  articles  valued  at  more  than  $100  per 
pound  ($220  per  kilogram).  (If  you  do  notify 
your  mover,  you  will  be  entitled  to  full 
recovery  up  to  the  declared  value  of  the 
article  or  articles,  not  to  exceed  the  declared 
value  of  the  entire  shipment.) 

What  Are  Dangerous  or  Hazardous 
Materials  That  May  Limit  or  Reduce  My 
Mover's  Normal  Liability? 

Federal  law  forbids  you  shipping 
hazardous  materials  in  your  household  goods 
boxes  or  luggage  without  informing  your 
mover.  A  violation  can  result  in  five  years' 
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imprisonment  and  penalties  of  $250,000  or 
more  (49  U.S.C.  5124).  You  may  also  lose  or 
damage  your  household  goods  by  fire, 
explosion,  or  contamination. 

If  you  offer  hazardous  materials  to  your 
mover,  you  are  considered  a  hazardous 
materials  shipper  and  must  comply  with  the 
hazardous  material  requirements  in  49  CFR 
parts  171. 172,  and  173,  including,  but  not 
limited  to  package  labeling  and  marking, 
shipping  papers,  and  emergency  response 
information.  Your  mover  must  comply  with 
49  CFR  parts  171,  172,  173,  and  177  as  a 
hazardous  materials  carrier. 

Hazardous  materials  include  explosives, 
compressed  gases,  flammable  liquids  and 
solids,  oxidizers,  poisons,  corrosives,  and 
radioactive  materials. 

Examples:  Nail  polish  remover,  paints, 
paint  thinners,  lighter  fluid,  gasoline, 
fireworks,  oxygen  bottles,  propane  cylinders, 
automotive  repair  and  maintenance 
chemicals,  and  radio-pharmaceuticals. 

There  are  special  exceptions  for  small 
quantities  (up  to  70  ounces  total)  of 
medicinal  and  toilet  articles  carried  in  your 
household  goods  and  certain  smoking 
materials  carried  on  your  person.  For  further 
information  contact  your  mover. 

May  My  Mover  Have  Agents? 

Yes,  your  mover  may  have  agents.  If  your 
mover  has  agents,  your  mover  must  have 
written  agreements  with  its  prime  agents. 
Your  mover  and  its  retained  prime  agent 
must  sign  their  agreements.  Copies  of  your 
mover's  prime  agent  agreements  must  be  in 
its  files  for  a  period  of  at  least  24  months 
following  the  date  of  termination  of  each 
agreement. 

What  Items  Musi  Be  in  My  Mover's 
Advertisements? 

Your  mover  must  publish  and  use  only 
truthful,  straightforward,  and  honest 
advertisements.  Your  mover  must  include 
certain  information  in  all  adverti.sements  for 
all  services  (including  any  accessorial 
services  incidental  to  or  part  of  interstate 
transportation).  Your  mover  must  require 
each  of  its  agents  to  include  the  same 
information  in  their  advertisements.  The 
information  must  include  the  following  two 
pieces  of  information  about  your  mover: 

(1)  Name  or  trade  name  of  the  mover, 
under  whose  U.S.  DOT  number  the 
advertised  service  will  originate. 

(2)  U.S.  DOT  number,  assigned  by  the 
FMCSA  authorizing  your  mover  to  operate. 
Your  mover  must  display  the  information  as: 
USDOT  No.  (assigned  number). 

You  should  compare  the  name  or  trade 
name  of  the  mover  and  its  U.S.  DOT  number 
to  the  name  and  USDOT  number  on  the  sides 
of  the  truck(s)  that  arrive  at  your  residence. 
The  names  and  numbers  should  be  identical. 
If  the  names  and  numbers  are  not  identical, 
you  should  ask  your  mover  immediately  why 
the  names  and  numbers  are  not  identical. 
You  should  not  allow  the  mover  to  load  your 
household  goods  on  its  truck(s)  until  you 
obtain  a  satisfactory  response  from  the 
mover's  local  agent.  The  discrepancies  may 
warn  of  problems  you  will  have  later  in  your 
business  dealings  with  this  mover. 


How  Must  My  Mover  Handle  Complaints 
and  Inquiries? 

All  movers  are  expected  to  respond 
promptly  to  complaints  or  inquiries  from' 
you,  the  customer.  Should  you  have  a 
complaint  or  question  about  your  move,  you' 
should  Tirst  attempt  to  obtain  a  satisfactory 
response  from  the  mover's  local  agent,  the 
sales  representative  who  handled  the 
arrangements  for  your  move,  or  the  driver 
assigned  to  your  shipment. 

If  for  any  reason  you  are  unable  to  obtain 
a  satisfactory  response  from  one  of  these 
persons,  you  should  then  contact  the  mover's 
principal  ofTice.  When  you  make  such  a  call, 
be  sure  to  have  available  your  copies  of  all 
the  documents  relating  to  your  move. 
Particularly  important  is  the  number 
assigned  to  your  shipment  by  your  mover 

Interstate  movers  are  also  required  to  offer 
neutral  arbitration  as  a  means  of  resolving 
consumer  loss  or  damage  disputes  involving 
loss  of,  or  damage  to,  household  goods.  Your 
mover  is  required  to  provide  you  with 
information  regarding  its  arbitration  program. 
You  have  the  right  to  pursue  court  action 
under  49  U.S.C.  14704  to  seek  judicial 
redress  directly  and  to  not  participate  in  your 
mover's  arbitration  program. 

All  interstate  moving  companies  are 
required  to  maintain  a  complaint  and  inquiry 
procedure  to  assist  their  customers.  At  the 
lime  you  make  the  arrangements  for  your 
move,  you  should  ask  the  mover's 
representative  for  a  description  of  the 
mover's  procedure,  the  telephone  number  to 
be  used  to  contact  the  mover,  and  whether 
the  mover  will  pay  for  such  telephone  calls. 
Your  mover's  procedure  must  include  the 
following  four  things: 

(1)  A  communications  system  allowing  you 
to  communicate  with  your  mover's  principal 
place  of  business  by  telephone. . 

(2)  A  telephone  number. 

(3)  A  clear  and  concise  statement  about 
who  must  pay  for  complaint  and  inquiry 
telephone  calls. 

(4)  A  written  or  electronic  record  system 
for  recording  all  inquiries  and  complaints 
received  from  you  by  any  means  of 
communication. 

Your  mover  must  give  you  a  clear  and 
concise  written  description  of  its  procedure. 
You  may  want  to  test  the  system  to  see  how 
it  works  for  you. 

Do  I  Have  the  Right  To  Inspect  My  Mover's 
Tariffs  (Schedules  of  Charges)  Applicable  to 
My  Move? 

Federal  law  requires  your  mover  to  advise 
you  of  your  right  to  inspect  your  mover's 
tariffs  (its  schedules  of  rates  or  charges) 
governing  your  shipment.  Mover  tariffs  are 
made  a  part  of  the  contract  of  carriage  (bill 
of  lading)  between  you  and  the  mover.  You 
may  inspect  the  tariff  at  the  mover's  facility, 
or,  upton  request,  the  mover  will  furnish  you 
a  free  copy  of  any  tariff  provision  containing 
the  mover's  rates,  rules,  or  charges  governing 
your  shipment. 

Tariffs  may  include  provisions  limiting  the 
mover's  liability.  This  would  generally  be 
described  in  a  section  on  declaring  value  on 
the  bill  of  lading.  A  second  tariff  provision 
may  set  the  periods  for  filing  claims.  This 
would  generally  be  described  in  Section  6  on 


the  reverse  side  of  a  bill  of  lading.  A  third 
tariff  provision  may  reserve  your  mover's 
right  to  assess  additional  charges  for 
additional  services  performed.  For  non- 
binding  estimates,  another  tariff  provision 
may  base  charges  upon  the  exact  weight  of 
the  goods  transported.  Your  mover's  tariff 
may  contain  other  provisions  that  apply  to 
your  move.  Ask  your  mover  what  they  might 
be. 

Must  My  Mover  Have  an  Arbitration 
Program? 

Your  mover  must  have  an  arbitration 
program  for  your  use  in  resolving  disputes 
concerning  loss  or  damage  to  your  household 
goods.  Yoii  have  the  right  not  to  participate 
in  the  arbitration  program.  You  may  pursue 
court  action  under  49  U.S.C.  14704  to  seek 
judicial  remedies  directly.  Your  mover  must 
establish  and  maintain  an  arbitration 
program  with  the  following  eleven  minimum 
elements: 

(1)  The  arbitration  program  offered  to  you 
must  prevent  your  mover  from  having  any 
special  advantage,  because  you  live  or  work 
in  a  pjace  distant  from  the  mover's  principal 
or  other  place  of  business. 

(2)  Before  your  household  goods  are 
tendered  for  transport,  your  mover  must 
provide  notice  to  you  of  the  availability  of 
neutral  arbitration,  including  the  following 
three  things. 

(a)  A  summary  of  the  arbitration  procedure. 

(b)  Any  applicable  costs. 

(c)  A  disclosure  of  the  legal  effects  of 
electing  to  use  arbitration. 

(3)  Upon  your  request,  your  mover  must 
provide  information  and  forms  it  considers 
necessary  for  initiating  an  action  to  resolve 
a  dispute  under  arbitration. 

(4)  Each  person  authorized  to  arbitrate 
must  be  independent  of  the  parties  to  the 
dispute  and  capable  of  resolving  such 
disputes  fairly  and  expeditiously.  Your 
mover  must  ensure  the  arbitrator  is 
authorized  and  able  to  obtain  from  you  or 
your  mover  any  material  or  relevant 
information  to  carry  out  a  fair  and 
expeditious  decision  making  process. 

(5)  You  must  not  be  required  to  pay  more 
than  one-half  of  the  arbitration's  cost.  The 
arbitrator  may  determine  the  percentage  of 
payment  of  the  costs  for  each  party  in  the 
arbitration  decision,  but  may  not  make  you 
pay  more  than  half. 

(6)  Your  mover  must  not  require  you  to 
agree  to  use  arbitration  before  a  dispute 
arises. 

(7)  You  will  be  bound  by  arbitration  for 
claims  of  S5,00C  or  less,  if  you  request 
arbitration.  . . 

(8)  You  will  be  bound  by  arbitration  for 
claims  of  more  than  $5,000,  only  if  you 
request  arbitration  and  your  mover  agrees  to 
it. 

(9)  If  you  and  your  mover  both  agree,  the 
arbitrator  may  provide  for  an  oral 
presentation  of  a  dispute  by  a  party  or  , 
representative  of  a  party. 

(10)  The  arbitrator  must  render  a  decision 
within  60  days  of  receipt  of  written 
notification  of  the  dispute,  and  a  decision  by 
an  arbitrator  may  include  any  remedies 
appropriate  under  the  circumstances. 

(11)  The  60-day  period  may  be  extended 
for  a  reasonable  period  if  you  or  your  mover 
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fail  to  provide  information  in  a  timely 
manner. 

Your  mover  must  produce  and  distribute  a 
concise,  easy-to-read,  accurate  summary  of 
its  arbitration  program. 

Must  My  Mover  Inform  Me  About  My  Rights 
and  Responsibilities  Under  Federal  Law? 

Yes,  your  mover  must  inform  you  about 
your  rights  and  responsibilities  under 
Federal  law.  Your  mover  must  produce  and 
distribute  this  document.  It  should  be  in  the 
general  order  and  contain  the  text  of 
appendix  A  to  49  CFR  part  375. 

What  Other  Information  Must  My  Mover 
Provide  to  Me? 

Before  your  mover  executes  an  order  for 
service  for  a  shipment  of  household  goods, 
your  mover  must  furnish  to  you  the  fallowing 
four  documents: 

(1)  The  contents  of  appendix  A,  "Your 
Rights  and  Responsibilities  When  You 
Move,"  this  pamphlet. 

(2)  A  concise,  easy-lo-read.  accurate 
summary  of  your  mover's  arbitration 
program. 

(3)  A  notice  of  the  availability  of  the 
applicable  sections  of  your  mover's  tariff  for 
the  estimate  of  charges,  including  an 
explanation  that  you  may  examine  the  tariff 
"sections  or  have  copies  sent  to  you  upon 
request. 

(4)  A  concise,  easy  to  read,  accurate 
summary  of  your  mover's  customer 
complaint  and  inquiry  handling  procedures. 
Included  in  this  summary  must  be  the 
following  two  items: 

(a)  The  main  telephone  number  you  may 
lise  to  communicate  with  vour  mover. 

(b)  A  clear  and  concise  statenieiil 
concerning  who  must  pay  for  telephone  calls. 

Your  mover  may,  at  its  discretion,  provide 
additional  information  to  vou. 

How  Must  My  Mover  Collect  Charges? 

Your  mover  must  issue  you  an  honest, 
truthful  freight  or  expense  hill  for  each 
shipment  transported.  Your  movers  freight 
or  expense  bill  must  contain  the  following  19 
items: 

( 1 )  Name  of  the  consignor. 

(2)  Name  of  the  consignees. 

(3)  Date  of  the  shipment. 

(4)  Origin  point. 

(5)  Destination  points. 

(6)  Nurftber  of  packages. 

(7)  Description  of  the  freight. 

(8)  Weight  of  iho  freight  (if  applicable  to 
the  rating  of  the  freight). 

(9)  The  volume  of  the  freight  (if  applicable 
to  the  rating  of  the  freight). 

(10)  The  measurement  of  the  freight  (if 
applicable  to  the  rating  of  the  freight). 

(11)  Exact  rate(s)  assessed. 

(12)  Disclose  the  actual  rates,  charges,  and 
allowances  for  the  transportation  service, 
when  your  mover  electronically  presents  or 
transmits  freight  or  expense  bills  to  you. 
These  rates  must  be  in  accordance  with  the 
movers  applicable  tariff. 

(13)  Indicate  whether  adjustments  may 
apply  to  the  bill. 

(14)  rota!  charges  due  and  acceptable 
methods  of  payment. 

(15)  The  nature  and  amount  of  any  special 
service  charges. 


(16)  The  points  WheH  special  services        •  I 
were  rendered. 

(17)  Route  of  movement  and  name  of  each 
mover  participating  in  the  transportation. 

(18)  "Transfer  points  where  shipments 
moved. 

(19)  Address  where  you  must  pay  or 
address  of  bill  issuer's  principal  place  of 
business. 

Your  mover  must  present  its  .freight  or 
expense  bill  to  you  within  15  days  of  the  date 
of  deliver^'  of  a  shipment  at  its  destination.      . 
The  computation  of  time  excludes  Saturdays, 
Sundays,  and  Federal  holidays. 

If  your  mover  lacks  sufficient  information 
to  compute  its  charges,  your  mover  must 
present  its  freight  bill  for  payment  within  15 
days  of  the  date  when  sufficient  information 
does  become  available. 

May  My  Mover  Collect  Charges  Upon 
Delivery? 

Yes.  Your  mover  must  specify  the  form  of 
payment  acceptable  at  delivery  when  the 
mover  prepares  an  estimate  and  order  for 
service.  The  mover  and  its  agents  must  honor 
the  form  of  payment  at  delivery,  except  when 
you  mutually  agree  to  a  change  in  writing. 
The  mover  must  also  specify  the  same  form 
of  payment  when  it  prepares  vour  bill  of 
lading,  unless  you  agree  to  a  change.  See  also 
"May  my  mover  accept  charge  or  credit  cards 
for  my  payments?" 

You  must  prepare  yourself  to  pay  10 
percent  more  than  the  estimated  amount,  if 
_V0ur  goods  are  moving  under  a  non-binding 
estimate.  Every  collect-on-deiivery  shipper 
must  have  available  110  percent  of  the 
estimate  at  the  lime  of  delivery. 

May  My  Mover  Extend  Credit  to  Me? 

Extending  credit  to  you  is  not  the  same  as 
at:cepting  your  charge  or  credit  card(s)  as 
payment.  Your  mover  may  relinquish 
possession  of  freight  before  you  [)ay  its  tariff 
charges,  at  its  discretion.  Your  mover  mav 
extend  credit  to  you  in  the  amount  of  the 
tariff  charges.  Your  mover  must  ensure  Vou 
will  pay  its  tariff  charges  within  the  credit 
period.  If  your  mover  extends  credit  to  you. 
your  mover  becomes  like  a  bank  offering  you 
a  line  of  credit,  whose  size  and  interest  rate 
are  determined  by  your  ability  to  pay  its  tariff 
charges  within  the  <;redit  period. 

The  credit  period  must  begin  on  the  day 
following  presentation  of  your  movers 
freight  bill  to  you.  Under  Federal  regulation, 
the  standard  credit  period  is  15  days, 
int;luding  Saturdays,  Sundays,  and  Federal 
holidays,  except  your  mover  may  establish  its 
own  standard  credit  period  of  up  to  .30 
calendar  days.  Your  mover  may  also  establish 
a  service  charge  for  extending  credit, 
including  a  minimum  service  charge.  Your 
mover's  ser\'ice  charge  only  applies  when 
your  payments  are  made  after  its  established 
standard  credit  period.  For  example,  if  your 
movers  established  standard  credit  period  is 
less  than  the  maximum  30-calendar-day 
period,  your  mover  may  extend  credit 
including  a  service  charge  for  the  additional 
time  up  to  the  maximum  30-calendar-day 
period.  If  your  mover  extends  such  credit, 
you  may^ elect  to  postpone  payment, 
including  the  service  charge  until  the  end  of 
the  extended  credit  period. 


Your  mover  may  establish  additional 
service  charges  for  payments  made  after  the 
expiration  of  the  SO-calendar-flay  period.  If 
your  mover  establishes  additional  service 
charges,  your  mover  must  begin  to  compute 
service  charges  on  the  day  following  thj;  last 
day  of  its  standard  credit  period.  If  your 
mover  establishes  service  charges,  your 
mover  must  notify  you  about  the  following 
three  things: 

(1)  The  only  purpose  of  the  ser\'ice  charge 
is  to  prevent  you  from  having  free  use  of  the 
mover's  funds. 

(2)  The  service  charge  encourages  your 
prompt  payment. 

(3)  Your  failure  to  pay  within  the  c:redit 
period  will  require  your  mover  to  determine 
whether  you  wilt  comply  with  the  Federal- 
household-goods-transportation  credit 
regulations  in  good  faith  in  the  future  before 
extending  credit  again. 

May  My  Mover  Accept  Charge  or  Credit 
Cards  for  My  Payments? 

Your  mover  may  allow  you  In  use  a  charge 
or  credit  card  for  payment  of  the  freight 
charges.  Your  mover  may  accept  charge  or 
credit  f.ards  whenever  you  ship  with  it  under 
an  agreement  and  tariff  retjuiring  payment  by 
cash  or  cash  equivalents.  Cash  equivalents 
are  a  certified  c:heck.  money  order,  or  a 
cashier's  check  (a  chet;k  drawn  by  a  financial 
institution — bank,  credit  union,  savings  & 
loan,  etc. — upon  itself  and  signed  bv  an 
officer  of  the  financial  institution). 

If  your  mover  allows  you  to  pay  for  a 
freight  or  expense  bill  by  c:harge  or  credit 
card,  your  mover  deems  such  a  payment  to 
be  equivalent  to  payment  by  cash,  certified 
check,  or  a  cashier's  check.  It  must  note  in 
writing  on  the  order  for  service  and  the  bill 
of  lading  whether  you  may  pay  for  the 
transportation  and  related  services  using  a 
charge  or  credit  card.  You  should  ask  your 
mover  at  the  time  the  estimate  is  written 
whether  it  will  accept  charge  or  credit  cards 
at  delivery. 

The  mover  must  specify  what  charge  or 
t;redit  cards  it  will  accept,  sut:h  as  American 
E^xpress^^".  Discover^^,  MasterCards^',  or 
Vi.sa^'^'.  The  mo\er  must  arrange  with  you  for 
delivery  during  the  time  when  the  mover's 
credit  or  collection  department  is  open  so  the 
mover  may  .seek  approval  of  the  payment  bv 
the  card  issuer.  The  mover  does  not  have  to 
make  these  delivery  arrangements  with  you 
when  it  has  equipped  its  motor  vehicle(s) 
with  card  transaction  processing  mac:hines. 
If  you  cause  a  charge  or  credit  card  issuer 
to  reverse  atransaction.  your  mover  mav 
consider  your  action  tantamount  to  forcing 
your  mover  to  provide  an  involuntary 
extension  of  its  credit. 

Subpart  C — Service  Options  Provided 

What  Service  Options  May  My  Mover 
Provide? 

Your  mover  may  provide  any  service 
options  it  chooses.  It  is  customary  for  movers 
to  offer  several  price  and  service  options. 

The  total  cost  of  your  move  may  increase 
if  you  want  additional  or  special  servjces. 
Before  you  agree  to  have  your  shipment 
moved  under  a  bill  of  lading  providing 
special  service,  you  should  have  a  clear 
understanding  with  yourmo\'er  what  the 
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additional  cost  will  be.  You  should  always 
consider  whether  other  movers  may  provide 
the  services  you  require  without  requiring 
you  to  pay  the  additional  charges. 

One  service  option  is  a  Space  Reservation. 
If  you  agree  to  have  your  shipment 
transported  under  a  space  reservatiorx 
agreement,  you  will  pay  for  a  minimum 
number  of  cubic  feet  of  space  in  the  moving 
van  regardless  of  how  much  space  in  the  van 
your  shipment  actually  occupies. 

A  second  option  is  Expedited  Service.  This 
aids  you  if  you  must  have  your  shipments 
transported  on  or  between  specific  dates 
when  the  mover  could  not  ordinarily  agree  to 
do  so  in  its  normal  operations. 

A  third  custon>ary  service  option  is 
Exclusive  Use  of  a  Vehicle.  \{  for  any  reason 
you  desire  or  require  your  shipment  be 
moved  by  itself  on  the  mover's  truck  or 
trailer,  most  movers  will  provide  such 
service. 

Another  servii:e  option  is  Guaranteed 
Service  on  or  Between  Agreed  Dates.  You 
enter  into  an  agreement  with  the  mover 
where  the  mover  provides  for  your  shipment 
to  be  picked  up.  transported  to  destination, 
and  delivered  on  specific  guaranteed  dales.  If 
the  mover  fails  to  provide  the  service  as 
agreed,  you  are  entitled  to  be  compensated  at 
a  predetermined  amount  or  a  daily  rate  (per 
diem)  regardless  of  the  expense  you  actually 
might  have  incurred  as  a  result  of  the  mover's 
failure  to  perform. 

Before  requesting  or  agreeing  to  any  of 
these  price  and  service  options,  be  sure  to  ask 
the  mover's  representatives  about  the  final 
costs  you  will  pay. 

Transport  of  Shipments  on  Two  or  More 
Vehicles 

Although  all  movers  try  to  move  each 
shipment  on  one  truck,  it  becomes  necessary, 
at  times,  to  divide  a  shipment  among  two  or 
more  trucks.  This  may  occur  if  your  mover 
has  underestimated  the  cubic  meters  of  space 
required  for  your  shipment  and  it  will  not  all 
fit  on  the  first  truck.  Your  mover  will  pick 
up  the  remainder  or  "leave  behind"  on  a 
second  truck  at  a  later  time  and  this  part  of 
your  shipment  may  arrive  at  the  destination 
at  a  later  time  than  the  first  truck.  When  this 
occurs,  your  transportation  charges  will  be 
determined  as  if  the  entire  shipment  moved 
on  one  truck. 

Ff  it  is  important  for  you  to  avoid  this 
inconvenience  of  a  "leave  behind,"  be  sure 
your  estimate  includes  an  accurate 
calculation  of  the  cubic  meters  required  for 
your  shipment.  Ask  your  estimator  to  use  a 
"Table  of  Measurements"  form  in  making 
this  calculation.  Consider  asking  for  a 
binding  estimate.  A  binding  estimate  is  more 
likely  to  be  conservative  with  regard  to  cubic 
meters  than  a  non-binding  estimate.  If  the 
mover  offers  space  reservation  service, 
consider  purchasing  this  service  for  the 
necessary  amount  of  space  plus  .some  margin 
for  error.  In  any  case,  you  would  be  prudent 
to  "prioritize"  your  goods  in  advance  of  the 
move  so  the  driver  w^ill  load  the  more 
essential  items  on  the  first  truck  if  some  are 
\ef\  behind.  ' 


If  My  Mover  Sells  Liability  Insurance 
Coverage,  What  Must  My  Mover  Do? 

If  your  mover  provides  the  service  of 
selling  additional  liability  insurance,  your 
mover  must  follow  certain  regulations. 

Your  mover,  its  employees,  or  its  agents, 
may  sell,  offer  to  sell,  or  procure  additional 
liability  insurance  coverage  for  you  for  loss 
or  damage  to  your  shipment,  if  you  release 
the  shipment  for  transportation  at  a  value  not 
exceeding  66  cents  per  pound  (SI. 32  per 
kilogram)  per  article. 

Your  mover  may  offer,  sell,  or  procure  any 
type  of  insurance  policy  covering  loss  or 
damage  in  excess  of  its  specified  liability. 

Your  mover  must  issue  you  a  poKcy  or 
other  appropriate  evidence  of  the  insurance 
you  purchased.  Your  mover  must  provide  a 
copy  of  the  policy  or  other  appropriate 
evidence  to  you  at  the  time  your  mover  sells 
or  procures  the  insurance.  Your  mover  must 
issue  policies  written  in  plain  English. 

Your  mover  must  clearly  specify  the  nature 
and  extent  of  coverage  under  the  policy.  Your 
mover's  failure  to  issue  you  a  policy,  or  other' 
appropriate  evidence  of  insurance  you 
purchased,  will  subject  your  mover  to  full 
liability  for  any  claims  to  recover  loss  or 
damage  attributed  to  it. 

Your  mover  must  provide  in  its  tariffs  for 
the  provision  of  liability  insurance  coverage. 
The  tariff  must  also  provide  for  the  base 
transportation  charge,  including  its 
a.ssumption  for  full  liability  for  the  value  of 
the  shipment.  This  would  be  in  the  event 
your  mover  fails  to  issue  you  a  policy  or 
other  appropriate  evidence  of^insurance  at 
the.time  of  purchase. 

Subpart  D — Estimating  Charges 

Must  My  Mover  Estimate  the  Transportation 
and  Accessorial  Charges  for  My  Move? 

We  require  your  mover  to  prepare  a  written 
estimate  on  every  shipment  transported  for 
you.  You  are  entitled  to  a  copy  of  the  written 
estimate  when  your  mover  prepares  it.  Your 
mover  must  provide  you  a  written  estimate 
of  all  charges,  including  transportation, 
accessorial,  and  advance  charges.  Your 
mover's  "rate  quote"  is  not  an  estimate.  You 
and  your  mover  must  sign  the  estimate  of 
charges.  Your  mover  must  provide  you  with 
a  dated  copy  of  the  estimate  of  charges  at  the 
time  you  sign  the  estimate. 

You  should  be  aware  that  if  you  receive  an 
estimate  from  a  household  goods  broker,  the 
mover  is  not  required  to  accept  the  estimate. 
Be  sure  to  obtain  a  written  estimate  from  the 
mover  if  a  mover  tells  you  orally  that  it  will 
accept  the  broker's  estimate. 

Your  mover  must  specify  the  form  of 
payment  it  and  its  delivering  agent  will  . 
honor  at  delivery.  Payment  forms  may 
include,  but  are  not  limited  to,  cash,  a 
certified  check,  a  money  order,  a  cashier's 
check,  a  specific  charge  card  such  as 
American  Express'""'**,  a  specific  credit  cArd 
such  as  Visa^M,  or  your  mover's  own  credit. 

If  your  mover  provides  you  with  an 
estimate  based  on  volume  that  will  later  be 
converted  to  a  weight-based  rate,  the  mover 
must  provide  you  an  explanation  in  writing 
of  the  formula  used  to  calculate  the 
conversion  to  weight.  Your  mover  must^ 
specify  that  the  final  charges  will  be  based 


on  actual  weight  and  services.  Before  loading 
your  household  goods,  and  upon  mutual 
agreement  of  both  you  and  your  mover,  your 
mover  may  amend  an  estimate  of  charges. 
Your  mover  may  not  amend  the  estimate  after 
loading  the  shipment. 

A  binding  estimate  is  an  agreement  made 
in  advance  with  your  mover.  It  guarantees 
the  total  cost  of  the  move  based  upon  the 
quantities  and  services  shown  on  your 
mover's  estimate. 

A  non-binding  estimate  is  what  your  mover 
believes  the  total  cost  will  be  for  the  move, 
based  upon  the  estimated  weight  of  the 
shipment  and  the  accessorial  services 
requested.  A  non-binding  estimate  is  not 
binding  on  your  mover.  Your  mover  will  base 
the  final  charges  upon  the  actual  weight  of 
your  shipment,  the  services  provided,  and  its 
tariff  provisions  in  effect.  You  must  prepare 
yourself  to  pay  \0  percent  more  than  the 
estimated  amount  at  delivery. 

How  Must  My  Mover  Estimate  Charges 
Under  the  Regulations? 

Binding  estimates.  Your  mover  may  charge 
you  for  providing  a  binding  estimate.  The 
binding  estimate  must  clearly  describe  the 
shipment  and  all  services  provided. 

When  you  receive  a  binding  estimate,  you 
cannot  be  required  to  pay  any  more  than  the 
estimated  amount  at  delivery.  If  you  have 
requested  the  mover  provide  more  services 
than  those  included  in  the  estimate,  the 
mover  may  not  demand  full  payment  for 
those  added  services  at  time  of  delivery. 
Instead  he  must  bill  for  those  services  later, 
as  explained  below.  Such  services  might 
include  destination  charges  often  not  known 
at  origin  [i.e..  long  carry  charges,  shuttle 
charges,  or  extra  stair  carry  charges). 

A  binding  estimate  must  be  in  writing  and 
a  copy  must  be  made  available  to  you  before 
you  move. 

If  you  agree  to  a  binding  estimate,  you  are 
responsible  for  paying  the  charges  due  by 
cash,  certified  check,  money  order,  or  a 
cashier's  check.  The  charges  are  due  your 
mover  at  the  time  of  delivery  unless  your 
mover  agrees,  before  you  move,  to  extend 
credit  or  to  accept  payment  by  a  specific 
charge  card  such  as  American  Express''"*'  or 
a  specific  credit  card  such  as  Visa"'"'^.  If  you 
are  unable  to  pay  at  the  time  the  shipment 
is  delivered,  the  mover  may  place  your 
shipment  in  storage  at  your  expense  until 
you  pay  the  charges. 

Other  requirements  of  binding  estimates 
include  the  following  eight  elements: 

(1)  Your  mover  must  retain  a  copy  of  each 
binding  estimate  as  an  attachment  to  the  bill 
of  lading. 

(2)  Your  mover  must  clearly  indicate  upon 
each  binding  estimate's  face  the  estimate  is 
binding  upon  you  and  your  mover.  Each 
binding  estimate  must  also  clearly  indicate 
on  its  face  the  charges  shown  are  the  charges 
to  be  assessed  for  only  those  services 
specifically  identified  in  the  estimate. 

(3)  Your  mover  must  clearly  describe 
binding  estimate  shipments  and  all  services 
to  be  provided. 

(4)  If.  before  loading  your  shipment,  your     ■ 
mover  believes  you  are  tendering  additional 
household  goods  or  are  requiring  additional 
services  not  identified  in  the  binding 
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estimate,  and  you  and  your  mover  cannot 
reach  an  agreement,  your  mover  may  refuse 
to  service  the  shipment.  If  your  mover  agrees 
to  service  the  shipment,  your  mover  must  do 
one  of  the  following  three  things: 

(a)  Reaffirm  the  binding  estimate. 

(b)  Negotiate  a  revised  written  binding 
estimate  listing  the  additional  household 
goods  or  services. 

(c)  Add  an  attachment  to  the  contract,  in 
writing,  stating  both  of  you  will  consider  the 
original  binding  estimate  as  a  non-binding 
estimate.  You  should  read  more  below.  This 
may  seriously  affect  how  much  you  may  pay 
for  the  entire  move. 

(5)  Once  your  mover  loads  your  shipment, 
your  mover's  failure  to  execute  a  new 
binding  estimate  or  to  agree  with  you  to  treat 
the  original  estimate  as  a  non-binding 
estimate  signifies  it  has  reaffirmed  the 
original  binding  estimate.  Your  mover  may 
not  collect  more  than  the  amount  of  the 
original  binding  estimate,  except  as  provided 
in  the  next  two  paragraphs. 

(6)  Your  mover  may  believe  additional 
services  are  necessary  to  properly  service 
your  shipment  after  your  household  goods 
are  in-transit.  Your  mover  must  inform  you 
what  the  additional  services  are-before 
performing  those  services.  Your  mover  must 
allow  you  at  least  one  hour  to  determine 
whether  you  want  the  additional  services 
performed.  Such  additional  services  include 
carrying  your  furniture  up  additional  stairs  or 
using  an  elevator.  If  these  services  do  not 
appear  on  yoUr  mover's  estimate,  your  mover 
must  deliver  your  shipment  and  bill  you  later 
for  the  additional  services. 

If  you  agree  to  pay  for  the  additional 
services,  your  mover  must  execute  a  written 
attachment  to  be  made  an  integral  part  of  the 
bill  of  lading  and  have  you  sign  the  written 
attachment.  This  may  be  done  through  fsix 
transmissions.  You  will  be  billed  for  the 
additional  services  30  days  following  the 
date  of  delivery. 

(7)  If  you  add  additional  services  after  your 
household  goods  are  in-transit,  you  will  be 
billed  for  the  additional  services,  but  will 
only  be  expected  to  pay  the  full  amount  of 
the  binding  estimate  to  receive  delivery. 
Thirty  days  after  delivery,  your  mover  must 
bill  you  for  the  balance  of  any  remaining 
charges.  For  example,  if  your  binding 
estimate  shows  total  charges  at  delivery 
should  be  $1,000,  but  your  actual  charges  at 
destination  are  $1,500,  your  mover  must 

■  deliver  the  shipment  upon  payment  of 
$1,000.  The  mover  must  bill  you  for  the 
remaining  $500  after  30  days  after  delivery. 

(8)  Failure  of  your  mover  to  relinquish 
possession  of  a  shipment  upon  your  offer  to 
pay  the  binding  estimate  amount  constitutes 
your  mover's  failure  to  transport  a  shipment 
with  "reasonable  dispatch"  and  subjects  your 
mover  to  cargo  delay  claims  pursuant  to  49 
CFR  part  370. 

Non-Binding  Estimates 

Your  mover  is  not  permitted  to  charge  you 
for  giving  a  non-binding  estimate. 

A  non-binding  estimate  is  not  a  bid  or 
contract.  Your  mover  provides  it  to  you  to 
give  you  a  general  idea  of  the  cost  of  the 
move,  but  it  does  not  bind  your  mqver  to  the 
estimated  cost.  You  should  Qxpect  t))e  final 


cost  to  be  more  than  the  estimate.  The  actual 
cost  will  be  in  accordance  with  your  mover's 
tariffs.  Federal  law  requires  your  mover  to 
collect  the  charges  shovyn  in  its  tarifl^s, 
regardless  of  what  your  mover  vmtes  in  its 
non-binding  estimates.  This  is  why  it  is 
impiortant  to  ask  for  copies  of  the  mover's 
tariffs  before  deciding  on  a  mover.  The 
charges  contained  in  mover's  tariffs  are 
essentially  the  same  for  the  same  weight 
shipment  moving  the  same  distance.  If  you 
obtain  differing  non-binding  estimates  from 
different  movers,  you  must  pay  only  the 
amount  specified  in  your  mover's  tariff. 
Therefore,  a  non-binding  estimate  may  have 
no  effect  on  the  amount  that  you  will 
ultimately  have  to  pay. 

You  must  prepare  yourself  to  pay  10 
percent  more  than  the  estimated  amount  at 
the  time  of  delivery.  Every  collect-on- 
delivery  shipper  must  have  available  110 
percent  of  the  estimate  at  the  time  of 
delivery.  If  you  order  additional  services 
from  your  mover  after  your  goods  are  in 
transit,  the  mover  will  then  bill  you  30  days 
after  delivery  for  any  remaining  charges. 

Non-binding  estimates  must  be  in  writing 
and  clearly  describe  the  shipment  and  all 
services  provided.  Any  time  a  mover 
provides  such  an  estimate,  the  amount  of  the 
charges  estimated  must  be  on  the  order  for 
service  and  bill  of  lading  relating  to  your 
shipment.  When  you  are  given  a  non-binding 
estimate,  do  not  sign  or  accept  the  order  for 
service  or  bill  of  lading  unless  the  amount 
estimated  is  entered  on  each  form  when 
prepared  by  the  mover.    • 

Other  requirements  of  non-binding 
estimates  include  the  following  nine 
elements: 

(1)  Your  mover  must  provide  reasonably 
accurate  non-binding  estimates  based  upon 
the  estimated  weight  of  the  shipment  and 
services  required. 

(2)  Your  mover  must  explain  to  you  that  all 
charges  on  shipments  moved  upon  non- 
binding  estimates  will  be  those  appearing  in 
your  mover's  tariffs  applicable  to  the 
transportation.  If  your  mover  provides  a  non- 
binding  estimate  of  approximate  costs,  your 
mover  is  not  bound  by  siich  an  estimate. 

(3)  Your  mover  must  furnish  non-binding 
estimates  without  charge  and  in  writing  to 
you. 

(4)  Your  mover  must  retain  a  copy  of  each 
non-binding  estimate  as  an  attachment  to  the 
bill  of  lading. 

(5)  Your  mover  must  clearly  indicate  on 
the  face  of  a  non-binding  estimate,  the 
estimate  is  not  binding  upon  your  mover  and 
the  charges  shown  are  the  approximate 
charges  to  be  assessed  for  the  services 
identified  in  the  estimate. 

(6)  Your  mover  must  clearly  describe  on 
the  face  of  a  non-binding  estimate  the  entire 
shipment  and  all  services  to  be  provided. 

(7)  If,  before  loading  your  shipment  your 
mover  believes  you  are  tendering  additional 
household  goods  or  are  requiring  additional 
services  not  identified  in  the  non-binding 
estimate,  and  you  and  your  mover  cannot 
reach  an  agreement,  your  mover  may  refuse 
to  service  the  shipment.  If  your  mover  agrees 
to  service  th^  shipment,  your  movef  must  do 
one  of  the  following  two  things: 

(a)  Reaffirm  the  non-binding  estimate. 


(b)  Negotiate  a  revised  written  non-binding 
estimate  listing  the  additional  household 
goods  or  services. 

(8)  Once  your  mover  loads  your  shipment, 
your  mover's  failure  to  execute  a  new 
estimate  signifies  it  has  reaffirmed  the 
original  non-binding  estimate.  Your  mover  • 
may  not  collect  more  than  110  percent  of  the 
amount  of  this  estimate  at  destination. 

(9)  Your  mover  may  believe  additional 
services  are  necessary  to  properly  service 
your  shipment  after  your  household  goods 
are  in-transit.  Your  mover  must  inform  you 
what  the  additional  services  are  before 
performing  those  services.  Your  mover  must 
allow  you  at  least  one  hour  to  determine 
whether  you  want  the  additional  services 
performed.  Such  additional  services  include 
carrying  your  furniture  up  additional  stairs  or 
using  an  elevator.  If  these  services  do  not 
appear  on  your  mover's  estimate,  your  mover 
must  deliver  your  shipment  and  bill  you  later 
for  the  additional  services. 

If  you  agree  to  pay  for  the  additional 
services,  your  mover  must  execute  a  written 
attachment  to  be  made  an  integral  part  of  the 
bill  of  lading  and  have  you  sign  the  written 
attachment.  This  may  be  done  through  fax 
transmissions.  You  will  be  billed  for  the 
additional^  services  after  30  days  after 
delivery. 

(10)  If  you  add  additional  services  after 
your  household  goods  are  in-transit,  you  will 
be  billed  for  the  additional  services,  but  will 
only  be  expected  to  pay  no  more  than  110 
percent  of  the  non-binding  estimate  to 
receive  delivery.  Thirty  days  after  delivery,  - 
your  mover  must  bill  you  for  the  balance  of 
any  remaining  charges.  For  example,  if  your 
non-binding  estimate  shows  total  charges  at 
delivery  should  be  $1,000,  but  your  actual 
charges  at  destination  are  $1,500,  your  mover 
must  deliver  the  shipment  upon  payment  of 
$1,100.  The  mover  must  bill  you  for  the 
remaining  $400  after  30  days  after  delivery. 

If  your  mover  furnishes  a  non-binding 
estimate,  your  mover  must  enter  the 
estimated  charges  upon  the  order  for  service 
and  upon  the  bill  of  lading. 

Your  mover  must  retain  a  record  of  all 
estimates  of  charges  for  each  move  performed 
for  at  least  one  year  from  the  date  your  mover 
made  the  estimate. 

What  Payment  Arrangements  Must  My 
Mover  Have  in  Place  To  Secure  Delivery  of 
My  Household  Goods  Shipment? 

If  your  total  bill  is  110  percent  of  the  non- 
binding  estimate  or  less,  the  mover  can 
require  payment  in  full  upon  delivery.  If  the 
bill  exceeds  110  percent  of  the  non-binding 
estimate,  your  mover  must  relinquish 
possession  of  the  shipment  at  the  time  of 
delivery  upon  payment  of  110  percent  of  the 
estimated  amount.  Your  mover  should  have 
specified  its  acceptable  form  of  payment  on 
the  estimate,  order  for  service,  and  bill  of 
lading.  Your  mover's  failtire  to  relinquish 
possession  of  a  shipment  after  you  offer  to 
pay  110  percent  of  the  estimated  charges 
constitutes  its  failure  to  transport  the 
shipment  with  "reasonable  dispatch"  and 
subjects  your  mover  to  your  cargo  delay 
claims  under  49  CFR  part  370. 

Your  mover  must  bill  for  the  payment  of 
the  balance  of  any  remaining  charges  after  30 
days  after  delivery. 
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Subpart  E— Pickup  of  My  Shipment  of 
Household  Goods 

Must  My  Mover  Write  Up  an  Order  for 
Service? 

We  require  your  mover  to  prepare  an  order 
for  service  on  every  shipment  transported  for 
you.  You  are  entitled  to  a  copy  of  the  order 
for  service  when  your  mover  prepares  it. 

The  order  for  service  is  not  a  contract. 
Should  you  cancel  or  delay  your  move  or  if 
you  decide  not  to  use  the  mover,  you  should 
promptly  cancel  the  order. 

If  you  or  your  mover  change  any  agreed 
dates  for  pick  up  or  delivery  of  your 
shipment,  o'r  agree  to  any  change  in  the  non- 
binding  estimate,  your  mover  may  prepare  a 
written  change  to  the  order  for  service.  The 
written  change  must  be  attached  to  the  order 
for  .service. 

The  order  for  service  must  contain  the 
following  fifteen  elements: 

(I)  Your  mover's  name  and  address  and  the 
U.S.  DOT  number  assigned  to  your  mover. 

(21  Your  name,  address  and.  if  available, 
your  telephone  number(s). 

(3)  The  name,  address,  and  telephone 
number  of  the  delivering  movers  office  or 
agent  located  at  or  nearest  to  the  destination 
of  your  shipment. 

(4)  A  telephone  number  where  you  may 
contact  your  mover  or  its  designated  agent. 

(5)  One  of  the  following  three  dates  and 
times: 

(a)  The  agreed  pickup  date  and  agreed 
delivery  date  of  your  move. 

(b)  The  agreed  period(s)  of  the  entire  move. 

(c)  If  your  mover  is  transporting  the 
shipment  on  a  guaranteed  service  basis,  the 
guaranteed  dates  or  periods  of  time  for 
pickup,  transportation,  and  delivery.  Your 
mover  must  enter  any  penalty  or  per  diem 
requirements  upon  the  agreement  under  this 
item. 

(6)  The  names  and  addresses  of  any  other 
motor  carriers,  when  known,  who  will 
participate  in  interline  transportation  of  the 
shipment. 

(7)  The  form  of  paymeiU  your  mover  will 
honor  at  delivery.  The  payment  information 
must  be  the  same  that  was  entered  on  the 
estimate. 

(8)  The  terms  and  conditions  for  payment 
of  the  total  charges,  including  notice  of  any 
minimum  charges. 

[9]  The  maximum  amount  your  mover  will 
demand  at  the  time  of  delivery  to  obtain 
possession  of  the  shipment,  when 
transported  on  a  collect-on-delivery  basis. 

(10)  The  Surface  Transportation  Board's 
required  released  rates  valuation  statement, 
and  the  charges,  if  any,  for  optional  valuation 
coverage.  The  STB's  required  released  rates 
may  be  increased  annually  by  your  mover 
based  on  the  Department  of  Commerce's  Cost 
of  Living  Adjustment. 

(II)  A  complete  description  of  any  special 
or  accessorial  services  ordered  and  minimum 
weight  or  volume  charges  applicable  to  the 
shipment. 

(12)  Any  identification  or  registration 
number  your  mover  assigns  to  the  shipment. 

(13)  For  non-binding  estimated  charges, 
your  mover's  reasonably  accurate  estimate  of 
the  amount  of  the  charges,  the  method  of 
payment  of  total  charges,  and  the  maximum 


amount  (110  percent  of  the  non-binding 
estimate)  your  mover  will  demand  at  the  time 
of  delivery  for  you  to  obtain  possession  of  the 
shipment. 

(14)  For  binding  estimated  charges,  the 
amount  of  charges  your  mover  will  demand 
based  upon  the  binding  estimate  and  the 
terms  of  payment  under  the  estimate. 

(15)  An  indication  of  whether  you  request 
notification  of  the  charges  before  delivery. 
You  must  provide  your  mover  with  the 
telephone  number(s)  or  address(es)  where 
your  mover  will  transmit  such 
communications. 

You  and  your  mover  must  sign  the  order 
for  service.  Your  mover  must  provide  a  dated 
copy  of  the  order  for  service  to  you  at  the 
time  your  mover  signs  the  order.  Your  mover 
must  provide  you  the  opportunity  to  rescind 
the  order  for  service  without  any  penalty  for 
a  three-day  period  after  you  sign  the  order  for 
service,  if  you  scheduled  the  shipment  to  be 
loaded  more  than  three  days  after  you  sign 
the  order. 

Your  mover  may  provide  you  with  blank 
or  incomplete  estimates,  orders  for  service, 
bills  of  lading,  or  any  other  blank  or 
incomplete  document;  pertaining  to  the 
move  for  informational  purposes.  However, 
your  mover  is  forbidden  from  requiring  you 
to  sign  any  blank  or  incomplete  estimates, 
orders  for  service,  bills  of  lading,  or  any  other 
blank  or  incomplete  documents  pertaining  to 
the  move. 

Before  loading  your  shipmept,  and  upon 
mutual  agreement  of  both  you  and  your 
mover,  your  mover  may  amend  an  order  for 
service.  Your  mover  must  retain  records  of  an 
order  for  service  it  transported  for  at  least  one 
year  from  the  date  your  mover  wrote  the 
order. 

Your  mover  must  inform  you  if  the  mover 
reasonably  expects  a  special  or  accessorial 
service  is  necessary  to  safely  transport  a 
shipment.  Your  mover  must  refuse  to  accept 
the  shipment  when  your  mover  reasonably 
expects  a  special  or  accessorial  service  is 
neces.sary  to  safely  transport  a  shipment  and 
you  refuse  to  purchase  the  special  or 
accessorial  service.  Your  must  make  a  written 
note  if  you  refuse  any  special  or  accessorial 
services  that  your  move  reasonably  expects  to 
be  necessary. 

Must  My  Mover  Write  Up  an  Inventory  of 
the  Shipment? 

Yes.  Your  mover  must  prepare  an 
inventory  of  your  shipment  before  loading.  If 
your  mover's  driver  fails  to  prepare  an 
inventory,  you  should  write  a  detailed 
inventory  of  your  shipment  listing  any 
damage  or  unusual  wear  to  any  items.  The 
purpose  is  to  make  a  record  of  the  existence 
and  condition  of  each  item. 

After  completing  the  inventory,  you  should 
sign  each  page  and  ask  the  mover's  driver  to 
sign  each  page.  Before  you  sign  it,  it  is 
important  you  make  sure  the  inventory  lists 
every  item  in  the  shipment  and  the  entries 
regarding  the  condition  of  each  item  are 
corre<:t.  You  have  the  right  to  note  Aiy 
disagreement.  When  your  mover  delivers  the 
shipment,  if  an  item  is  missing  or  damaged, 
your  ability  to  dispute  the  items  lost  or 
damaged  may  depend  upon  your  notations. 

You  should  retain  a  copy  of  the  inventory. 
Your  mover  may  keep  the  original  if  the 


driver  prepared  it.  If  your  mover's  driver 
completed  an  inventory,  the  mover  must 
attach  the  complete  inventory  to  the  bill  of 
lading  as  an  integral  part  of  the  bill  of  lading. 

Must  My  Mover  Write  Up  a  Bill  of  Lading? 

The  bill  of  lading  is  the  contract  between 
you  and  the  mover.  The  mover  is  required  by 
law  to  prepare  a  bill  of  lading  for  every 
shipment  it  transports.  The  information  on  a 
bill  of  lading  is  required  to  be  the  same 
information  shown  on  the  order  for  service. 
The  driver  who  loads  your  shipment  must 
give  you  a  copy  of  the  bill  of  lading  before 
Ipading  your  furniture  and  other  household 
goods. 

It  is  your  responsibility  to  read  the  bill  of 
lading  before  you  accept  it.  It  is  your 
responsibility  to  understand  the  bill  of  lading 
before  you  sign  it.  If  you  do  not  agree  with 
something  on  the  bill  of  lading,  do  not  sign 
it  until  you  are  satisfied  it  is  correct. 

The  bill  of  lading  requires  the  mover  to 
provide  the  service  you  have  requested.  You 
must  pay  the  charges  set  forth  in  the  bill  of 
lading. 

The  bill  of  lading  is  an  important 
document.  Do  not  lose  or  misplace  your 
copy.  Have  it  available  until  your  shipment 
is  delivered,  all  charges  are  paid,  and  all 
claims,  if  any,  are  settled. 

A  bill  of  lading  must  include  the  following 
14  elements: 

(1)  Your  mover's  name  and  address,  or  the 
name  and  address  of  the  motor  carrier  issuing 
the  bill  of  lading. 

(2)  The  names  and  addresses  of  any  other 
motor  carriers,  when  known,  who  will 
participate  in  the  transportation  of  the 
shipment. 

(3)  The  name,  address,  and  telephone 
number  of  the  office  of  the  motor  carrier  you 
must  contact  in  relation  to  the  transportation 
of  the  shipment. 

(4)  The  form  of  payment  your  mover  will 
honor  at  delivery.  The  payment  information 
must  be  the  same  that  was  entered  on  the 
estimate  and  order  for  service. 

(5)  When  your  mover  transports  your 
shipment  under  a  collect -On-delivery  basis, 
your  name,  address,  and  telephone  number 
where  the  mover  will  notify  you  about  the 
charges. 

(6)  For  non-guaranteed  service,  the  agreed 
date  or  period  of  time  for  pickup  of  the 
shipment  and  the  agreed  date  or  period  of 
time  for  the  delivery  of  the  shipment.  The 
agreed  dates  or  periods  for  pickup  and 
delivery  entered  upon  the  bill  of  lading  must 
conform  to  the  agreed  dates  or  periods  of 
time  for  (tickup  and  delivery  entered  upon 
the  order  for  service  or  a  proper  amendment 
to  the  order  for  service. 

(7)  For  guaranteed  service,  the  dates  for 
pickup  and  delivery  and  any  penalty  or  per 
diem  entitlements  due  ycu  under  the 
agreement. 

(8)  The  actual  date  of  pickup. 

(9)  The  identification  number(s)  of  the 
vehicle(s)  in  which  your  mover  loads  your 
shipment. 

(10)  The  terms  and  conditions  for  payment 
of  the  total  charges  including  notice  of  any 
minimum  charges. 

(11)  The  maximum  amount  your  mover 
will  demand  from  you  at  the  time  of  delivery 
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for  you  to  obtain  possession  of  your 
shipment,  when  your  mover  transports  under 
a  collect-on-delivery  basis. 

(12)  The  Surface  Transportation  Board's 
required  released  rates  valuation  statement, 
and  the  charges,  if  any,  for  optional  valuation 
coverage.  The  STB's  required  released  rates 
may  be  increased  annually  by  your  mover 
based  on  the  Department  of  Commerce's  Cost 
of  Living  Adjustment. 

(13)  Evidence  of  any  insurance  coverage 
sold  to  or  procured  for  you  from  an 
independent  insurer,  including  the  amount 
of  the  premium  for  such  insurance. 

(14)j;ach  attachment  to  the  bill  of  Jading. 
Each  attachment  is  an  integral  part  of  the  bill 
of  lading  contract.  The  following  three  items 
must  be  added  as  attachments: 

(i)  The  binding  or  non-binding  estimate. 

(ii)  The  order  for  service. 

(iii)  The  inventory. 

A  copy  of  the  bill  of  lading  must 
accompany  your  shipment  at  all  times  while 
in  the  possession  of  your  mover  or  its 
agent(s).  When  your  mover  loads  the 
shipment  upon  a  vehicle  fortransportation, 
the  bill  of  lading  must  be  in  the  possession 
of  the  driver  responsible  for  the  shipment. 
'  Your  mover  must  retain  bills  of  lading  for 
shipments  it  transported  for  at  least  one  year 
from  the  date  your  mover  created  the  bill  of 
lading. 

Should  i  Reach  an  Agreement  With  My 
Mover  About  Pickup  and  Delivery  Times? 

You  and  your  mover  should  reach  an 
agreement  for  pickup  and  deliver}'  times.  It 
is  your  responsibility  to  determine  on  what 
date,,  or  between  what  dates,  you  need  to 
have  the  shipment  picked  up  and  on  what 
date,  or,  between  what  dates,  you  require 
delivery.  It  is  your  mover's  responsibility  to 
tell  you  if  it  can  provide  service  oil  or 
between  those  dates,  or,  if  not,  on  what  other 
dates  it  can  provide  the' service. 

In  the  process  of  reaching  an  agreement 
with  your  mover,  you  may  find  it  necessary 
to  alter  your  moving  and  travel  plans  if  no 
mover  can  provide  service  on  the  specific 
dates  you  desire. 

Do  not  agree  to  have  your  shipment  picked 
up  or  delivered  '"as  soon  as  possible."  The 
dates  or  periods  you  and  your  mover  agree 
upon  should  be  definite. 

Once  an  agreement  is  reached,  your  mover 
must  enter  those  dates  upon  the  order  for 
.service  and  upon  the  bill  of  lading. 

Once  your  goods  are  loaded,  your  mover  is 
contractually  bound  to  provide  the  service 
described  in  the  bill  of  lading.  Your  mover's 
only  defense  for  not  providing  the  service  on 
the  dates  called  for  is  the  "Defense  of  Force 
Majeure.  "  This  is  a  legal  term.  It  means  when 
circumstances  change,  were  not  foreseen,  and 
are  beyond  the  control  of  your  mover, 
preventing  your  nnover  from  performing  the 
service  agreed  to  in  the  bill  of  lading,  your 
mover  is  not  responsible  for  damages 
resulting  from  its  non-performance. 

This  may  occur  when  ybu  do  not  inform 
your  moverof  the  exact  delivery 
requirements.  For  example,  because  of 
restrictions  trucks  must  follow  in  your  new 
city,  the  mover  may  not  be  able  to  take  its 
truck  down  the  street  of  your  residence  and 
must  find  helpers  to  provide  long  carries  to 


carry  your  furniture  and  other  household 
goods  down  a  street  where  it  can  drive  and 
park  its  trucks.  Another  example  would  be  if 
your  mover  is  not  aware  that  your  new 
residence  is  on  the  third  floor,  requiring  six 
flight  stair  carries  and  workmen  that  can 
carry  your  furniture  and  household  goods  up 
stairs. 

Must  My  Mover  Determine  the  W«ight  of  My 
Shipment? 

Generally  yes.  If  your  mover  transports 
your  household  goods  on  a  non-binding 
estimate  under  the  mover's  tariffs  based  upon 
weight,  your  mover  must  determine  the 
weight  of  the  shipment.  If  your  mover 
provided  a  binding  estimate  and  has  loaded 
your  shipment  without  claiming  you  have 
added  additional  items  or  services,  the 
weight  of  the  shipment  will  not  affect  the 
charges  you  will  pay.  If  your  mover  is 
transporting  your  shipment  based  upon  the 
volume  of  the  shipment  (i.e.,  a  set  number  of 
cubic  yards  or  meters),  the  weight  of  the 
shipment  will  also  not  affect  the  charges  you 
will  pay. 

Your  mover  must  determine  the  Vveight  of 
yourshipment  before  requesting  vou  pay  for 
any  charges  dependent  upon  your  shipment's 
weight. 

Most  movers  usually  have  a  minimum 
weight  or  volume  charge  forlransporting  a, 
shipment.  Usually  the  minimum  is  the 
charge  for  transporting  a  shipment  of  at  least 
3.000  pounds  (1,362  kilograms). 

If  yout  shipment  apf>ears  to  weigh  less 
than  the  mover's  minimum  weight,  your 
mover  must  advise  you  on  the  order  for 
service  of  the  minimum  cost  before 
transporting  your  shipment.  Should  your 
mover  fail  to  advise  you  of  the  minimum 
charges  and  your  shipment  is  less  than  the 
minimum  weight,  your  mover  must  base  your 
final  charges  upon  the  actual  weight  instead 
of  the  minimum  weight. 

How  Must  My  Mover  Determine  the  Weight 
of  My  Shipment? 

Your  mover  must  weigh  your  shipment 
upon  a  certified  scale. 

The  vveight  of  your  shipment  must  be 
obtained  by  using  one  qf  two  methods. 

Origin  weighing — Your  mover  may  weigh 
your  shipment  in  the  cityor  area  where  it 
loads  your  shipment.  If  it  elects  this  option, 
the  driver  must  weigh  the  truck  before 
coming  to  your  residence.  This  is  called  the 
.  tare  weight.  At  the  time  of  this  fir.st  weighing, 
the  truck  may  already  be  partiallv  loaded 
with  one  or  more  other  shipments.  This  will 
not  affect  the  weight  of  your  shipment.  The 
truck  should  also  contain  the  pads,  dollies, 
hand-trucks,  ramps,  and  other  equipment 
normally  used  in  the  transportation  of 
household  goods  shipments. 

After  loading,  the  driver  will  weigh  the 
truck  again  to  obtain  the  loaded  vveight. 
called  the  gross  weight'.  The  net  weight  of 
your  shipment  is  then  obtained  by 
subtracting  the  tare  iveight  before  loading 
from  the  gross  weight. 

Gross  weight  -  tare  weight  before  loading=net 
weight 

Destination  weighing  (Also  called  back 
weighing) — The  mover  is  also  pfermitted  to 
determine  the  weight  of  your  shipment  at  the 


destination  after  it  delivers  your  load.  The 
fact  your  mover  weighs  your  shipment  at  the 
destination  instead  of  the  origin  will  not 
affect  the  accuracy  of  the  weightof  your 
shipment.  The  most  important  difference  is 
your  mover  will  not  determine  the  exact 
charges  on  your  shipment  before  it  is 
unloaded. 

Destination  weighing  is  done  in  reverse  of 
origin  weighing.  After  arriving  in  the  city  or 
area  where  you  are  moving,  the  driver  will 
weigh  the  truck.  Your  shipment  will  still  be 
on  the  truck.  Your  mover  will  determine  the 
gross  weight  before  coming  to  your  new 
residence  to  unload.  After  unloading  your 
shipment,  the  driver  will  again  weigh  the 
truck  to  obtain  the  tare  weight.  The  net 
weight  of  your  shipment  will  then  be 
obtained- by  subtracting  the  tare  weight  after 
delivery  from  the  gross  weight. 

Gross  weight  -tare  weight  after  delivery=net 
weight 

At  the  time  of  both  weighings,  vour 
mover's  truck  must  have  installed  or  loaded 
all  pads,  dollies,  hand  trucks,  ramps,  and 
other  equipment  required  in  the 
transportation  of  your  shipment.  The  driver 
and  other  persons  must  be  off  the  vehicle  at 
the  time  of  both  weighings.  The  fuel  tanks  on 
the  vehicle  must  be  full  at  the  time  of  each 
weighing;  In  lieu  of  this  requirement,  your 
mover  must  not  add  fuel  between  the  two 
weighings  when  the  tare  weighing  is  the  first 
weighing  performed. 

Your  mover  may  detach  the  trailer  of  a 
tractor-trailer  vehicle  combination  from  the 
tractor  and  have  the  trailer  weighed 
separately  at  each  \veighing  provided  the 
length  of  the  scale  platform  is  adequate  to 
acconthiodate  and  support  the  entire  trailer  at 
one  time. 

Your  mover  may  use  an  alternative  method 
to  weigh  your  shipment  if  it  weighs  3.000 
pounds  or  less  (1.362  kilograms  or  less).  The 
only  alternative  method  allowed  is  weighing 
the  shipment  upon  a  platform  or  warehouse 
certified  scale  before  loading  your  shipment 
for  transportation  or  after  unloading. 

Your  mover  must  use  the  net  weight  of 
shipments  transported  in  large  containers, 
such  as  ocean  or  railroad  containers.  Your 
mover  will  calcujate  the  difference  between 
the  tare  vveight  of  the  conlaineriindudingall 
pads,  blocking  and  bracing  used  in  the 
transportation  of  your  shipment)  and  the 
gross  weight  of  the  container  with  your 
shipment  loaded  in  the  container. 

You  have  the  right,  and  your  mover  must 
inform  you  of  your  right,  to  observe  all 
weighings  of  your  shipment.  Your  mover 
must  tell  you  where  and  when  each  weighing 
will  occur.  Your  mover  must  give  vou  a 
reasonable  opportunity  to  be  present  to 
observe  the  weighings. 

You  may  waive  your  right  to  obser\'e  any 
weighing  or  re-weighing.  This  does  not  affect 
any  of  your  other  rights  you  have  under 
Federal  law. 

Your  mover  may  request  you  waive  your 
right  to  have  a  shipment  weighed  upon  a 
certified  scale.' Your  mover  may  want  to 
weigh  the  shipment  upon  a  trailer's  on-board 
non-certified  scale.  You  should  demand  vour 
right  to  have  a  certified  scale  used.  The  use 
of  a  non-certified  scale  may  cause  you.  to  pay 
a  higher  final  bill  for  your  move,  if  the  non- 
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certified  scale  does  not  accurately  weigh  your 
shipment.  Remember,  certified  scales  are 
inspecjted  and  approved  for  accuracy  by  a 
government  ifispet:tion  or  licensing  agency. 
Non-certified  scales  are  not  inspected  and 
approved  for  accurac:y  by  a  government 
inspection  or  licensing  agency. 

Your  mover  must  obtain  a  separate  weight 
ticket  for  each  weighing.  The  weigh  master 
must  sign  eacii  weight  ticket.  Each  weight 
ticket  must  contain  the  following  six  items: 

(1)  The  complete  name  and  location  of  the 
scale. 

(2)  The  date  of  each  weighing. 

(3)  Identification  of  the  weight  entries  as 
being  the  tare,  gross,  or  net  weights. 

(4)  The  company  or  mover  identification  of 
the  vehicle. 

(3)  Your  last  name  as  it  appears  on  the  Bill 
of  Lading. 

(6)  Your  mover's  shipment  registration  or 
Bill  oii  Lading  number. 

Yoiir  mover  must  retain  the  original  weight 
ticket  or  tickets  relating  to  the  determination 
of  the  weight  of  your  shipment  as  part  of  its 
file  on  your  shipment. 

When  both  weighings  are  performed  on  the 
same  scale,  one  weight  ticket  may  be  used  to 
record  both  weighings. 

Your  mover  must  present  all  freight  bills 
with  true  copies  of  all  weight  tickets.  If  your 
mover  does  not  present  its  freight  bill  with 
all  weight  tickets,  your  mover  is  in  violation 
of  Federal  law. 

Before  the  driver  actually  begins  unloading 
your  shipment  weighed  at  origin  and  after 
your  mover  informs  you  of  the  billing  weight 
and  total  charges,  you  have  the  right  to 
demand  a  re-weigh  of  your  shipment.' If  you 
believe  the  weight  is  not  accurate,  you  have 
the  right  to  reque.st  your  mover  re-weigh  your 
shipment  before  unloading. 

You  have  the  right,  and  your  mover  must 
inform  you  of  your  right,  to  observe  all  re- 
weighings  of  your  shipment.  Your  mover 
must  tell  you  where  and  when  each  re- 
weighing  will  occur.  Your  mover  must  give 
you  a  reasonable  opportunity  to  be  present  to 
observe  the  re-weighings. 

You  may  waive  your  right  to  observe  any 
re-weighing,  however,  you  must  waive  that 
right  in  writing.  You  may  send  the  written 
waiver  via  fax,  e-mail,  or  any  other  electronic 
means.  This  does  not  affect  any  of  your  other 
rights  you  have  under  Federal  law. 

Your  mover  is  prohibited  from  charging 
you  for  the  re-weighing.  If  the  weight  of  your 
shipment  at  the  time  of  the  re-weigh  is 
different  from  the  weight  determined  at 
origin,  the  mover  mu!«  recompute  the 
charges  based  upon  the  re-weigh  weight. 

Before  requesting  a  re-weigh,  you  may  find 
it  to  your  advantage  to  estimate  the  weight 
of  your  shipment  using  the  following  three- 
step  method: 

1.  Count  the  number  of  items  in  your 
shipment.  Usually  there  will  be  either  30  or 
40  items  listed  on  each  page  of  the  inventory. 
For  example,  if  there  are  30  items  per  page 
and  your  inventory  consists  of  four  complete 
pages  and  a  fifth  page  with  15  items  listed, 
the  total  number  of  items  will  be  135.  If  an 
automobile  is  listed  on  the  inventory  do  not 
include  this  item  in  the  count  of  the  total 
items. 

2.  Subtract  the  weight  of  any  automobile 
included  in  your  shipment  from  the  total 


weight  of  the  shipment.  If  the  automobile 
was  not  weighed  separately,  its  weight  can  be 
found  on  its  title  or  license  receipt. 

3.  Divide  the  number  of  items  in  your 
shipment  into  the  weight.  If  the  average 
weight  resulting  from  this  exercise  ranges 
between  35  and  45  pounds  (16  and  20 
kilograms]  per  article,  it  is  unlikely  a  re- 
weigh  will  prove  beneficial  to  you  and  could 
result  in  you  paying  higher  charges.  ' 

Experience  has  shown  the  average 
shipment  of  household  goods  will  weigh 
about  40  pounds  (18  kilograms)  per  Hem.  If 
a  shipment  contains  a  large  number  of  heavy . 
items,  such  as  cartons  of  books,  boxes  of  tools 
or  heavier  than  average  furniture,  the  average 
weight  per  item  may  be  45  pounds  or  more 
(20  kilograms  or  more). 

What  Musi  My  Mover  Do  if  I  Want  To  Know 
the  Actual  Weight  or  Charges  for  My 
Shipment  before  Delivery? 

If  you  request  notification  of  the  actual 
weight  or  volume  and  charges  upon  your 
shipment,  your  mover  must  comply  with 
your  request  when  it  is  moving  your  goods 
on  a  collect-on-delivery  basis.  This 
requirement  is  conditioned  upon  you 
supplying  your  mover  with  an  address  or 
telephone  number  where  you  will  receive  the 
communication.  Your  mover  must  make  its 
notification  by  telephone,  telegram,  or  in 
person. 

You  must  receive  its  notification  at  least 
one  full  24-hour  day  before  your  mover's 
delivery,  excluding  Saturdays,  Sundays  and 
Federal  holidays. 

Your  mover  may  disregard  this  24-hour 
notification  requirement  on  shipments 
subject  to  one  of  the  following  three  things: 

(1)  Back  weigh  (when  your  mover  weighs 
your  shipment  at  its  destination). 

(2)  Pickup  and  delivery  encompassing  two 
consecutive  weekdays,  if  you  agree. 

(3)  Maximum  payment  amounts  at  time  of 
delivery  of  1 10  pen:ent  of  the  estimated 
charges,  if  you  agree. 

Subpart  F — Transportation  of  My  Shipment 

Must  My  Mover  Transport  the  Shipment  in 
a  Timely  Manner? 

Yes,  your  mover  must  transport  your 
household  goods  in  a  timely  manner.  This  is 
also  known  as  "reasonable  dispatch  service." 
Your  mover  must  provide  reasonable 
dispatch  service  to  you,  except  for 
transportation  on  the  basis  of  guaranteed 
delivery  dates. 

When  your  mover  is  unable  to  perform 
either  the  pickup  or  delivery  of  your 
shipment  on  the  dates  or  during  the  peridds 
of  time  specified  in  the  order  for  service, 
your  mover  must  notify  you  of  the  delay  by 
telephone,  telegram,  or  in  person,  at  your 
mover's  expense.  As  soon  as  the  delay 
becomes  apparent  to  your  mover,  it  must  give 
you  notification  it  will  be  unable  to  provide 
the  service  specified  in  the  terms  of  the  order 
for  service. 

At  the  time  of  your  mover's  notification  of 
delay,  it  must  advise  you  of  the  dates  or 
periods  of  time  it  may  be  able  to  pickup  and/ 
or  deliver  the  shipment.  Your  mover  must 
consider  your  needs  in  its  advisement. 

Your  mover  must  prepare  a  written  record 
of  the  date,  time,  and  manner  of  its 


notification.  Your  mover  must  prepare  a 
written  record  of  its  amended  date  or  period 
for  delivery.  Your  mover  must  retain  these 
records  as  a  part  of  its  file  on  your  shipment. 
The  retention  period  is  one  year  from  the 
date  of  notification.  Your  mover  must  furnish 
a  copy  of  the  notification  to  you  by  first  class 
mail  or  in  person  if  you  request  a  copy  of  the 
notice. 

Your  mover  must  tender  your  shipment  for 
delivery  upon  the  agreed  delivery  date  or 
within  the  period  specified  on  the  bill  of 
lading.  Upon  your  request  or  concurrence, 
■your  mover  may  deliver  your  shipment  on 
another  day. 

The  establishment  of  a  delayed  pickup  or 
delivery  date  does  not  relieve  your  mover 
from  liability  for  damages  resulting  from  your 
mover's  failure  to  provide  service  as  agreed. 
However,  when  your  mover  notifies  you  of 
alternate  delivery  dates,  it  is  your 
responsibility  to  be  available  to  accept 
delivery  on  the  dates  specified.  If  you  are  not 
available  and  are  not  willing  to  accept 
delivery,  your  mover  has  the  right  to  place 
your  shipment  in  storage  at  your  expense  or 
hold  the  shipment  on  its  truck  and  assess 
additional  charges. 

•  If  after  the  pickup  of  your  shipment,  you 
request  your  mover  to  change  the  delivery 
date,  most  movers  will  agree  to  do  so 
providing  your  request  will  not  result  in 
unreasonable  delay  to  its  equipment  or 
interfere  with  another  customer's  move. 
However,  your  mover  is  under  no  obligation 
to  consent  to  amended  delivery  dates.  Your 
mover  has  the  right  to  place  your  shipment 
in  .storage  at  your  expense  if  you  are 
unwilling  or  unable  to  accept  delivery  on  the 
date  agreed  to  in  the  bill  of  lading. 

If  your  mover  fails  to  pick  up  and  deliver 
your  shipment  on  the  date  entered  on  the  bill 
of  lading  and  you  have  expenses  you 
otherwise  would  not  have  had,  you  may  be 
able  to  recover  those  expenses  from  your 
mover.  This  is  what  is  called  an 
inconvenience  or  delay  claim.  Should  your 
mover  refuse  to  honor  such  a  claim  and  you 
continue  to  believe  you  are  entitled  to  be 
paid  damages,  yoii  may  take  your  mover  to 
court  under  49  U.S.C.  14704.  The  Federal 
Motor  Carrier  Safety  Administration 
(FMCSA)  has  no  authority  to  order  your 
mover  to  pay  such  claims. 

While  we  hope  your  mover  delivers  your 
shipment  in  a  timely  manner,  you  should 
consider  the  possibility  your  shipment  may 
be  delayed  and  find  out  what  payment  you 
can  expect  if  a  mover  delays  service  through 
its  own  fault  before  you  agree  with  the  mover 
to  transport  your  shipment. 

What  Must  My  Mover  Do  if  It  Is  Able  To 
Deliver  My  Shipment  More  Than  24  Hours 
Before  I  Am  Able  To  Accept  Delivery? 

At  your  mover's  discretion,  it  may  place 
your  shipment  in  storage.  This  will  be  under 
its  own  account  and  at  its  own  expense  in 
a  warehouse  located  in  proximity  to  the 
destination  of  your  shipment.  Your  mover 
may  do  this  if  you  fail  to  request  or  concur 
with  an  early  delivery  date,  and  your  mover 
is  able  to  deliver  your  shipment  more  than 
24  hours  before  your  specified  date  or  the 
first  day  of  your  specified  period. 

If  your  mover  exercises  this  option,  your 
mover  must  immediately  notify  yciu  of  the 
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name  and  address  of  the  warehouse  where 
your  mover  places  your  shipment.  Your 
mover  must  make  and  keep  a  record  of  its 
notification  as  a  part  of  its  shipment  records. 
Your  mover  has  full  responsibility  for  the 
shipment  under  the  terms  and  conditions  of 
the  bill  of  lading.  Your  mover  is  responsible 
for  the  charges  for  redelivery,  handling,  and 
storage  until  it  makes  final  delivery.  Your 
mover  may  limit  its  responsibility  to  the 
agreed  delivery  date  or  the  first  day  of  the 
period  of  delivery  as  specified  in  the  bill  of 
lading. 

What  Must  My  Mover  Do  for  Me  When  I 
Store  Household  Goods  in  Transit? 

If  you  request  your  mover  to  hold  your 
household  goods  in  storage-in-transit  (SIT) 
and  the  storage  period  of  time  is  about  to 
expire,  your  mover  must  notify  you,  in 
writing,  about  the  four  following  items: 

(1)  The  date  when  storage-in-transit  will 
convert  to  permanent  storage. 

(2)  The  existence  of  a  nine-month  period 
after  the  date  of  conversion  to  permanent 
storage  when  you  may  file  claims  against 
your  mover  for  loss  or  damage  occurring  to 
your  goods  while  in  transit  or  during  the 
storage-in-transit  period. 

(3)  Your  mover's  liability  will  end. 
"(4)  Your  property  will  be  subject  to  the 

rules,  regulations,  and  charges  of  the 
warehouseman. 

Your  mover  must  make  this  notification  at 
least  10  days  before  the  expiration  date  of 
one  of  the  following  two  periods  of  time: 

(1)  The  specified  period  of  time  when  your 
mover  is  to  hold  your  goods  in  storage. 

(2)  The  maximum  period  of  time  provided 
in  its  tariff  for  storage-in-transit. 

Your  mover  must  notify  you  by  facsimile 
transmission,  overnight  courier,  e-mail,  or 
certified  mail,  return  receipt  requested. 

If  your  mover  hblds  your  household  goods 
in  storage-in-transit  for  a  period  of  time  less 
than  10  days,  your  mover  must  notify  you  of 
the  same  information  specified  above  one 
day  before  the  expiration  date  of  the 
specified  time  when  your  goods  are  to  be 
held  in  such  storage. 

Your  mover  must  maintain  4  record  of  all 
notifications  to  you  as  part  of  the  records  of 
your  shipment.  Your  mover's  failure  or 
refusal  to  notify  .you  will  automatically  effect 
a  continuance  of  your  mover's  liability 
according  to  the  applicable  tariff  provisions 
with  respect  to  storage-in-transit,  until  the 
end  of  the  day  following  the  date  when  your 
mover  actually  gives  you  notice. 

Subpart  G — Delivery  of  My  Shipment 

May  My  Mover  Ask  Me  To  Sign  a  Delivery 
Receipt  Purporting  To  Release  It  From 
Liability? 

At  the  tiine  of  delivery,  your  mover' will 
expect  you  to  sign  a  receipt  for  your 
^shipment.  You  generally  will  sign  each  page 
of  your  mcver's  copy  of  the  inventory. 

Your  mover's  delivery  receipt  or  shipping 
document  must  not  contain  any  language 
purporting  to  release  or  discharge  it  or  its 
agents  from  liability. 

Your  mover  may  include  a  statement  about 
your  receipt  of  your  property  in  apparent 
good  condition,  except  as  noted  on  the 
shipping  documents. 


DO  NOT  SIGN  the  delivery  receipt  if  it 
contains  any  language  purporting  to  release 
or  discharge  your  mover  or  its  agents  from 
liability.  Strike  out  such  language  before 
signing  or  refuse  delivery  if  the  driver  or 
■  mover  refuses  to  provide  a  proper  delivery 
receipt. 

What  Is  the  Maximum  Collect-on-Delivery 
Amount  My  Mover  May  Demand  I  Pay  at  the 
Time  of  Delivery? 

On  a  binding  estimate,  the  maximum 
amount  is  the  exact  estimate  of  the  charges. 
Your  mover  must  specify  on  the  estimate, 
order  for  service,  and  bilj  of  lading  the  form 
of  payment  acceptable  to  it  (e.g.,  a  certified 
check). 

On  a  non-binding  estimate,  the  maximum 
amount  is  110  percent  of  the  approximate 
costs.  Your  mover  must  specify  on  the 
estimate,  order  for  service,  and  bill  of  lading 
the  form  of  payment  acceptable  to  it  (e.g., 
cash). 

If  My  Shipment  Is  Transported  on  More 
Than  One  Vehicle,  What  Charges  May  My 
Mover  Collect  at  Delivery? 

Although  all  movers  try  to  mov6  each 
shipment  on  one  truck,  it  becomes  necessary 
at  times  to  divide  a  shipment  among  two  or 
more  trucks.  This  frequently  occurs  when  an 
automobile  is  included  in  the  shipment  and 
it  16  transpbrted  on  a  vehicle  specially 
designed  to  transport  automobiles.  When  this 
occurs  your  transportation  charges  are  the 
same  as  if  the  entire  shipment  moved  on  one 
truck. 

If  your  shipment  is  divided  for 
transportation  on  two  or  more  trucks,  the 
mover  may  require  payment  for  each  portion 
as  it  is  delivered. 

Your  mover  may  delay  the  collection  of  all 
the  charges  until  the  entire  shipment  is 
delivered,  at  its  discretion,  not  yours.  When 
you  order  your  move,  you  should  ask  the 
mover  about  its  policies  in  this  respect. 

If  My  Shipment  Is  Partially  Lost  or 
Destroyed,  What  Charges  May  My  Mover 
Collect  at  Delivery? 

Movers  customarily  make  every  "effort  to 
not  lose,  damage,  or  destroy  your  items  while 
your  shipment  is  in  their  possession  for 
transportation.  However,  despite  the 
precautions  taken,  articles  are  sometimes  lost 
or  destroyed  during  the  move. 

In  addition  to  any  money  you  may  recover 
from  your  mover  to  ccftnpensate  for  lost  or 
destroyed  articles,  you  may  also  recover  the 
transportation  charges  represented  by  the 
portion  of  the  shipment  lost  or  destroyed. 
Your  mover  may  only  apply  this  paragraph 
to  the  transportation  of  household  goods. 
Your  mover  may  disregard  this  paragraph  if 
loss  or  destruction  was  due  to  an  act  or 
omission  by  you.  Your  mover  must  require 
"  you  to  pay  any  specific  valuation  charge  due. 

For  example,  if  you  pack  a  hazardous 
material  (i.e.,  gasoline,  aerosol  cans,  motor 
pil,  etc.)  and  your  shipment  is  partially  lost 
or  destroyed  by  fire  in  storage  or  in  the 
mover's  trailer,  your  mover  may  require  you 
to  pay  for  the  full  cost  of  transportation. 

Your  mover  may  first  collect  it?  freight 
charges  for  the  entire  shipment,  if  your 
mover  chooses.  At  the  time  your  mover 
disposes  of  claims  for  loss,  damage,  or  injury 


to  the  articles  in  your  shipment,  it  must 
refund  the  portion  of  its  freight  charges 
corresponding  to  the  portion  of  the  lost  or 
destroyed  shipment  (including  any  charges 
ioT  accessorial  or  terminal  services). 

Your  mover  is  forbidden  from  collecting,  or 
requiring  you  to  pay,  any  freight  charges 
(including  anycharges  for  accessorial  or 
terminal  services)  when  your  household 
goods  shipment  is  totally  lost  or  destroyed  in 
transit,  unless  the  loss  or  destruction  was  due 
to  an  act  or  omission  by  you. 

How  Must  My  Mover  Calculate  the  Charges 
Applicable  to  the  Shipment  as  Delivered? 

Your  mover  must  multiply  the  percentage 
corresponding  to  the  delivered  shipment 
times  the  total  charges  applicable  to  the 
shipment  tendered  by  you  to  obtain  the  total 
charges  it  must  collect  from  you. 

If  your  mover's  computed  charges  exceed 
the  charges  otherwise  applicable  to  the 
shipment  as  delivered,  the  lesser  of  those 
charges  must  apply.  This  will  apply  only  to 
the  transportation  of  your  household  goods. 

Yo^r  mover  must  require  you  to  pay  any 
specific  valuation  charge  due. 

Your  mover  may  not  refund  the  freight 
charges  if  the  loss  or  destruction  was  due  to 
an  act  or  omission  by  yoii.  For  example,  you 
fail  to  disclose  to  your  mover  your  shipment 
contains  perishable  live  plants.  Your  mover 
may  disregard  its  loss  or  destruction  of  your 
plants,  befcause  you  failed  to  inform  your 
mover  you  were  transporting  live  plants. 

Your  mover  must  determine,  at  its  own 
expense,  the  proportion  of  the  shipment, 
based  on  actual  or  constructive  weight,  not 
lost  or  destroyed  in  transit. 

Your  rights  are  in  addition  to.  and  not  in 
lieu  of.  any  other  rights  you  may  have  with 
respect  to  youf  shipment  of  household  goods 
your  mover  lost  or  destroyed,  or  partially  lost 
or  destroyed,  in  transit.  This  applies  whether 
or  not  you  have  exercised  your  rights 
provided  above. 

Subpart  H — Collection  of  Charges 

Does  This  Subpart  Apply  to  Most 
Shipments? 

No,  this  subpart  does  not  apply  to  most 
shipments.  Most  movers  perform  COD 
service  subject  to  the  110  percent  rule  for 
•  non-binding  estimates.  Read  and  understand 
this  subpart  only  if  your  mover  is  providing 
a  shipment  subject  to  a  binding  estimate. 

How  Must  My  Mover  Present  Its  Freight  or 
Expense  Bill  to  Me? 

At  the  time  for  payment  of  transpdrtation 
charges,  your  mover  must  give  you  a  freight 
bill  identifying  the  service  provided  and  the 
charge  for  each  service.  It  is  customary  for 
most  movers  to  use  a  copy  of  the  bill  of 
lading  as  a  freight  bill;  however,  some 
movers  use  an  entirely  separate  document  for 
this  purpose. 

Except  in  those  instances  where  a 
shipment  is  moving  on  a  binding  estimate, 
the  freight  bill  must  specifically  identify,  each 
service  performed,  the  rate  per  unit  for  each 
service,  and  the  total  charges  for  each  service. 
If  this  information  is  not  on  the  freight  bill, 
DO  NOT  accept  or  pay  the  freight  bill. 

Movers  customarily  provide  in  tariffs  the 
freight  charges  must  be  paid  in  cash,  by 
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certified  check,  or  by  a  cashier's  check.  When 
this  requirement  exists,  the  mover  will  not 
accept  personal  checks.  At  the  time  you  order 
your  move,  you  should  ask  your  mover  about 
the  form  of  payment  your  mover  requires. 
Some  movers  permit  payment  of  freight 
charges  by  use  of  a  charge  or  credit  card. 
However,  do  not  assume  your  nationally 
recognized  charge,  credit,  or  debit  card  will 
be  acceptable  for  payment.  Ask  your  mover 
at  the  lime  you  request  an  estimate.  Your 
mover  must  specify  the  form  of  payment  it 
will  accept  at  delivery. 

If  you  do  not  pay  the  transportation 
charges  at  the  time  of  delivery,  vour  mover 
has  the  right,  under  the  bill  of  lading,  to 
refuse  to  deliver  your  goods.  The  mover  may 
place  them  in  storage,  at  your  expense,  until 
the  charges  are  paid.  However,  the  mover 
must  deliver  your  goods  upon  payment  of 
100  percent  of  a  binding  estimate. 

If.  before  payment  of  the  transportation 
charges,  you  discover  an  error  in  the  charges, 
you  should  attempt  to  correct  the  error  with 
the  driver,  the  mover's  local  agent,  or  by 
contacting  the  mover's  main  office.  If  an  error 
is  discovered  after  payment,  you  should 
write  the  mover  (the  address  will  be  on  the 
freight  bill)  explaining  the  error  and  request 
a. refund. 

Movers  customarily  check  all  shipment 
files  and  freight  bills  after  a  move  has  been 
completed  to  make  sure  the  charges  were 
accurate.  If  an  overcharge  is  found,  you 
should  be  notifled  and  a  refund  made.  If  an 
undercharge  occurred,  you  may  be  billed  for 
the  additional  charges  due. 

On  "to  be  prepaid"  shipments,  your  mover 
must  present  its  freight  bill  for  all 
transportation  charges  within  l.";  days,  from 
the  date  your  mover  received  the  shipment. 
This  period  excludes  Saturdays.  Sundays, 
and  Federal  holidays. 

On  "collect"  shipments,  your  mover  must 
present  its  freight  bill  for  all  transportation 
charges  on  the  date  of  delivery,  or,  at  its 
discretion,  within  l.";  days,  measured  from 
the  date  the  shipment  was  delivered  at  your 
destination.  This  period  excludes  Saturdays, 
Sundays,  and  Federal  holidays. 

Ytiur  mover's  freight  bills  and 
accompanying  written  notices  must  state  the 
follovying  Tive  items: 

(1)  Penalties  for  late  payment. 

(2)  Credit  time  limits. 

(.3)  Service  or  finance  charges. 

(4)  Collection  expense  charges. 

(5)  Discount  terms. 

If  your  mover  extends  credit  to  you,  freight 
bills  or  a  separate  written  notice 
accompanying  a  freight  bill  or  a  group  of 
freight  bills  presented  at  one  time  must  state 
"You  may  be  subject  to  tariff  penalties  for 
failure  to  timely  pay  freight  charges  "  or  a 
similar  statement.  Your  mover  must  state  on 
its  freight  bills  or  other  notices  when  it 
expects  payment,  and  any  applicable  service 
charges,  collection  expense  charges  and 
discount  terms. 

When  your  mover  lacks  sufficient 
information  to  compute  its  tariff  charges  at  its 
time  of  billing,  your  mover  must  present  its 
freight  bill  for  payment  within  15  days 
following  the  day  when  sufficient 
information  becomes  available.  This  period 
excludes  Saturdays,  Sundays,  and  Federal 
holidays. 


Your  mover  must  not  extend  more  credit 
to  you,  if  you  fail  to  furnish  sufficient 
information  to  your  mover.  Your  mover  must 
have  sufficient  information  to  render  a  freight 
bill  within  a  reasonable  time  after  the 
shipment. 

When  your  mover  presents  freight  bills  by 
mail,  it  must  deem  th^  time  of  mailing  to  be 
the  time  of  presentation  of  the  bills.  The  term 
"freight  bills,"  as  used  in  this  paragraph, 
includes  both  paper  documents  and  billing 
by  use  of  electronic  media  such  as  computer 
tapes,  disks,  or  the  Internet  when  the  mails 
(U.S.  mail,  e-mail)  are  used  to  transmit  them. 

When  you  mail  acceptable  checks  or  drafts 
in  payment  of  freight  charges,  your  mover 
must  deem  the  act  of  mailing  the  payment 
within  the  credit  period  to  be  the  proper 
collection  of  the  tariff  charges  within  the 
credit  period  for  the  purposes  of  Federal  law. 
In  the  case  of  a  dispute  as  to  the  date  of 
mailing,  your  mover  must..accept  the 
postmark  as  the  date  of  mailing. 

If.I  Forced  My  Mover  To  Relinquish  a 
Collect-on-Delivery  Shipment  Before  the 
Payment  of  All  Charges,  How  Must  My 
Mover  Collect  the  Balance? 

On  "collect-on-delivery"  shipments,  your 
mover  must  present  its  freight  bill  for  ail 
transportation  charges  within  15  days, 
measured  from  the  date  the  shipment  was 
delivered  at  your  destination.  This  period 
excludes  Saturdays,  Sundays,  and  Federal 
holidays. 

What  Actions  May  My  Mover  Take  To 
Collect  From  Me  the  Charges  Upon  Its 
Freight  Bill? 

Your  mover  must  present  a  freight  bill 
within  15  days  (excluding  Saturdays, 
Sundays,  and  Federal  holidays)  of  the  date  of 
delivery  of  a  shipment  at  your  destination. 

The  credit  period  must  be  15  days 
(including  Saturdays.  Sundays,  and  Federal 
holidays). 

Your  mover  must  provide  in  its  tariffs  the 
following  three  things: 

(1)  A  provision  automatically  extending 
the  credit  period  to  a  total  of  30  calendar 
days  for  you  if  you  have  not  paid  its  freight 
bill  within  the  15-day  period. 

(2)  A  provision  indicating  you  will  be 
a.s.se.ssed  a  service  charge  by  your  mover 
equal  to  one  percent  of  the  amount  of  the 
freight  bill,  subject  to  a  $20  minimum  charge, 
for  the  extension  of  the  credit  period.  The 
mover  will  assess  the  service  charge  for  each 
30-day  extension  that  the  charges  go  unpaid. 

(3)  A  provision  your  mover  must  deny 
credit  to  you,  if  you  fail  to  pay  a  duly 
presented  freight  bill  within  the  30-day 
period.  Your  mover  may  grant  credit  to  you, 
at  its  discretion,  when  you  .satisfy  your 
mover's  conditions  you  will  pay  all  future 
freight  bills  duly  presented.  Your  mover  must 
ensure  all  your  payments  of  freight  bills  are 
strictly  in  accordance  with  Federal  rules  and 
regulations  for  the  settlement  of  its  rates  and 
charges. 

Do  I  Have  a  Right  To  File  a  Claim  To 
Recover  Money  for  Property  My  Mover  Lost 
or  Damaged? 

Should  your  move  result  in  the  loss  or 
damage  to  any  of  your  property,  you  have  the 


right  to  file  a  claim  with  ypur  mover  to 
recover  money  for  such  loss  or  damage. 

You  have  nine  months  following  either  the 
date  of  delivery,  or  the  date  when  the 
shipment  should  have  been  delivered,  to  file 
a  claim.  You  should  file  a  claim  as  soon  as 
possible.  If  you  fail  to  file  a  claim  within  nine 
months  following  delivery  and  later  bring  a 
legal  action  against  the  mover  to  recover  the 
damages,  you  may  not  be  able  to  recover  your 
attorney  fees  even  though  you  win  the  court 
action. 

While  the  Federal  Government  maintains 
regulations  governing  the  processing  of  loss 
and  damage  claims  (49  CFR  part  370),  it 
cannot  resolve  those  claims.  If  you  cannot 
settle  a  claim  with  the  mover,  you  may  file 
a  civil  action  to  recover  your  claim  in  court 
under  49  U.S.C.  14704.  You  may  obtain  the 
name  and  address  of  the  mover's  agent  for 
service  of  legal  process  in  your  state  by 
contacting  the  Federal  Motor  Carrier  Safety 
Administration.  You  may  also  obtain  the 
name  of  a  process  agent  via  the  Internet  at 
http://www.fmcsa.dol.gov  and  click  on 
Licensing  and  Insurance  (L&I)  section. 

In  addition,  your  mover  mu.st  participate  in 
an  Arbitration  Program.  The  program, 
described  earlier  in  this  pamphlet,  provides 
you  with  the  opportunity  to  settle  certain 
types  of  unresolved  loss  or  damage  claims 
through  a  neutral  arbitrator.  You  may  find 
submitting  your  claim  to  arbitration  under 
such  a  program  to  be  a  less  expensive  and 
more  convenient  way  to  seek  recovery  of 
your  claim.  If  the  mover  does  not  provide 
you  with  information  about  its  arbitration 
program  before  you  move  as  it  must  do,  ask 
the  mover  for  the  details  of  the  program. 


Subpart  I- 
Mover 


-Resolving  Disputes  With  My 


What  May  I  Do  To  Resolve  Disputes  With 
My  Mover? 

The  Federal  Motor  Carrier  Safety 
Administration  does  not  help  you  settle  your 
dispute  with  your  mover. 

Generally,  you  must  resolve  your  own 
disputes  with  your  mover.  You  enter  a 
contractual  arrangement  with  vour  mover. 
You  are  bound  by  each  of  the  following  three 
things: 

(1)  The  terms  and  conditions  you 
negotiated  before  your  mov^. 

(2)  The  terms  and  conditions  you  accepted 
when  you  signed  the  bill  of  lading. 

(3)  The  terms  and  conditions  you  accepted 
when  you  signed  for  delivery  of  your  goods. 

You  have  the  right  to  lake  your  mover  to 
court.  We  require  your  mover  to  offer  you 
arbitration  to  settle  your  disputes  with  it. 

The  Federal  Motor  Carrier  Safety 
Administration  does  not  have  the  resources 
to  seek  a  court  injunction  on  your  behalf  to 
obtain  your  household  goods  if  your  mover 
is  holding  your  goods  "hostage."  , 

PART  377— PAYMENT  OF 
TRANSPORTATION  CHARGES 

■  2.  The  authority  citation  for  part  377 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13101.  13301,  13701- 
13702.  13706,  13707,  and  14101;  49  CFR 
1.73. 
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§  377.21 5    [Reinoved  and  Reserved] 

■  3.  Section  377.215  is  removed  and 
reserved. 


Issued  on:  June  4,  2003.  • 

Annette  M.  Sandberg, 
Acting  Administrator. 

(FR  Doc.  03-14439  Filed  6-10-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

36  CFR  Part  251 
RIN  0596-AB57 

Land  Uses;  Revenue-Producing  Visitor 
Services  in  Aiasica 

agency:  Forest  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  is  adopting' 
regulations  to  establish  procedures  by 
which  certain  persons  may  conduct 
revenue-producing  visitor  services  in 
Conservation  System  Units  within  the 
National  Forests  in  Alaska.  These 
regulations  are  required  by  section  1307 
of  the  Alaska  National  Interest  Lands 
Conservation  Act.  This  final  rule  will 
guide  the  solicitation,  selection  of 
applications,  and  issuance  of  permits  for 
visitor  services  within  Conservation 
System  Units  for  the  National  Forests  in 
Alaska.  The  intent  is  to  establish 
workable  procedures  for  recognizing 
and  administering  statutory  rights  and 
preferences  for  conducting  visitor 
services  within  these  units. 

EFFECTIVE  DATE:  This  rule  is  effective 
luly  11.  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Neil 
Hagadorn,  Recreation,  Lands,  and 
Minerals  Staff.  Alaska  Region.  P.O.  Box 
21628,  luneau,  Alaska  99802.  (907)  586- 
93.36. 

SUPPLEMENTARY  INFORMATION: 
Statutory  Requirements 

The  Alaska  National  Interest  Lands 
Conservation  Act  (ANILCA)  (16  U.S.C. 
3101  et  seq.)  provides  for  the 
disposition  and  use  of  a  variety  of 
federally  administered  lands  in  Alaska. 
Section  1307  (16  U.S.C.  3197)  contains 
two  provisions  concerning  persons  and 
entities  who  are  to  be  given  sp€K:ial 
rights  and  preferences  with  respect  to 
revenue-producing  visitor  services  on 
certain  lands  designated  by  AN1LC;A  as 
Conservation  Units  (CSUs)  under  the 
administration  of  the  Secretary  of 
Agriculture. 

Under  section  102(4)  of  ANILCA,  a 
CSU,  as  it  relates  to  the  National 
Forests,  means  any  unit  in  Alaska  of  the 
National  Wild  and  Scenic  Rivers 
System,  National  Trails  System,  and 
National  Wilderness  Preservation 
System,  or  a  National  Forest  Monument, 
including  existing  units  or  any  such 
unit  established,  designated,  or 
expanded  hereafter  (16  U.S.C.  3102(4)). 

Section  1307(a)  of  ANILCA  (16  U.S.C. 
3197(a))  provides  that,  notwithstanding 
any  other  provision  of  law,  the  Secretary 


of  Agriculture,  under  such  terms  and 
conditions  as  the  Secretary  deems 
reasonable,  shall  allow  any  person  who, 
on  or  before  January  1,  1979,  was 
engaged  in  adequately  providing  any 
type  of  visitor  service  within  any  area 
established  as,  or  added  to  a  CSU,  to 
continue  providing  that  type  of  service 
and  similar  types  of  visitor  services 
within  that  CSU,  if  those  services  are 
consistent  with  the  purposes  for  which 
the  CSU  was  established  or  expanded. 

Section  1307(b)  of  ANILCA  (16  U.S.C. 
3197(b))  provides  that  in  selecting  a 
person  to  provide  any  type  of  visitor 
service  for  any  CSU,  except  sport  fishing 
and  hunting  guiding  activities,  and 
except  as  provided  in  section  1307(a), 
the  Secretary  of  Agriculture  shall  (1) 
give  preference  to  the  Native 
Corporation  which  the  Secretary 
determines  is  most  directly  affected  by 
the  establishment  or  expansion  of  that 
CSU;  and  (2)  give  preference  to  persons 
determined  to  be  local  residents. 

Section  1307(c)  of  ANILCA  (16  U.S.C. 
3197(c))  defines  "visitor  service"  to 
mean  any  service  made  available  for  a 
fee  or  charge  to  persons  who  visit  a 
CSU.  including  such  services  as 
providing  food,  accommodations, 
transportation,  tours,  and  outfitting  and 
guiding,  except  the  guiding  of  sport 
hunting  and  fishing.  ; 

Summary  of  Public  Comments 

The  Forest  Service  proposed  rule  ai 
36  CFR  part  251.  subpart  E,  was 
published  in  the  Federal  Register  on 
April  25, 1997  (62  FR  20140)  and 
provided  for  a  60-day  comment  period 
ending  June  24,  1997.  Efforts  to  notify 
the  public  of  this  proposal  included 
news  releases,  published  legal  notices, 
and  notification  letters  to  permit 
holders,  Native  Corporations  in 
southeast  and  southcentral  Alaska,  and 
Federal.  State,  and  local  community 
officials.  Four  written  comments  on  the 
proposed  rule  were  received:  One  fi-om 
the  State  of  Alaska,  two  from  Native 
Corporations,  and  one  from  a  private, 
nonprofit  corporation. 

Most  of  the  comments  dealt  with  (1) 
§  251.120,  involving  the  scope  and 
applicability  of  the  regulations;  (2) 
§251.122,  the  process  of  how  historical 
rights  would  be  determined;  and  (3) 
§  251.123,  the  administration  of 
preferred  operator  preferences, 
including  the  effect  of  the  regulations  on 
other  operators  without  preferred  status. 
No  comments  were  received  on  the 
information  collection  requirements  or 
criteria  for  determining  the  most 
directly  affected  Native  Corporation 
status.  One  Native  Corporation 
responded  enthusiastically  about  the 
prospect  for  participating  in  the  visitor 


indi^stry  and  requested  a  determination 
of  most  directly  affected  status.  Minor 
changes  have  been  made  in  the  final 
rule  to  respond  to  the  comments 
received  and  to  achieve  clarity  and 
consistency  with  Forest  Service  policy. 
In  addition,  to  be  consistent  with 
section  1307  of  ANILCA,  the  final  rule 
will  apply  only  to  CSUs  on  the  Tongass 
and  Chugach  National  Forests  in  Alaska 
and  not  to  other  designations  of 
National  Forest  System  lands. 

Interagency  Coordination 

The  Forest  Service  has  coordinated 
with  the  National  Park  Service  and  the 
U.S.  Fish  and  Wildlife  Service  in  the- 
U.S.  Department  of  the  Interior  in  the 
development  of  this  final  rule.  While 
not  identical,  this  final  rule  is  consistent 
(insofar  as  is  practical  within  the 
framework  of  each  agency's  legal 
mandates)  with  provisions  of  the  final 
rules  of  the  U.S.  Department  of  the 
Interior  implementing  section  1307  of 
ANILCA  for  the  National  Park  Service  at 
36  CFR  part  13  (61  FR  54334,  Oct.  18, 
1996)  and  for  the  U.S.  Fish  and  Wildlife 
Service  at  50  CFR  part  36  (62  FR  1838, 
Jan.  14.  1997). 

Analysis  of  Public  Comments  and 
Section-by-Section  Description  of  Final 
Rule 

The  following  is  an  analysis  of  public 
comments  received  on  the  proposed 
rule  and  a  section-by-section 
description  of  the  final  rule  for  revenue- 
producing  visitor  services  in  Alaska. 

Section  251.120    Scope  and 
Applicability 

Section  251.120  of  the  proposed  rule 
explained  that  the  regulations  at  subpart 
E  would  implement  section  1307  of 
ANILCA  with  regard  to  the  continuation 
of  visitor  services  existing  as  of  January 
1,  1979.  It  also  explained  the 
preferences  granted  to  local  residents 
and  certain  Native  Corporations  for 
obtaining  special  use  authorizations  for 
visitor  services  on  designated  lands 
within  National  Forest  System  lands  in 
Alaska.  The  proposed  rule  stated  that 
the  provisions  of  subpart  E  would  apply 
only  to  existing  and  future  Forest 
Service-administered  CSUs  in  Alaska, 
not  to  all  National  Forest  System  lands, 
and  provided  a  comprehensive  list  of 
CSUs  within  the  Tongass  and  Chugach 
National  Forests. 

This  section  also  explained  that 
existing  regulations  in  36  CFR  part  25^1  ,• 
subpart  B,  apply  to  all  requests 
involving  revenue-producing  visitor 
services  in  Alaska  unless  expressly 
waived  by  subpart  E,  and  that  subpart 
E  would  not  apply  to  the  guiding  of      .. 
sport  hunting  and  fishing.  >;> 
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The  following  is  an  analysis  of  and 
response  to  conunents  received  on 
§  251.120  of  the  proposed  rule. 

Comment:  The  State  of  Alaska  wanted 
the  Forest  Service  to  clarify  that  the 
proposed  regulations  would  not  apply 
to  State-owned  lands  and  waters, 
including  navigable  waters,  shore  lands, 
tidelands,  and  submerged  lands  within 
the  boundaries  of  national  forests  in 
Alaska.  The  State  of  Alaska  contends 
that  these  lands  and  waters  are,  and  will 
continue  to  be,  managed  and  regulated 
by  the  State. 

Response:  The  regidations  at  36  CFR 
part  251,  subpart  E,  apply  only  to  CSUs, 
which,  in  accordance  with  section 
103(c)  of  ANILCA,  exclude  State  and 
private  lands.  To  provide  further 
clarification  of  the  application  of 
subpart  E,  the  words  "National  Forest 
System  lands"  have  been  added  to 
§  251.120(a)  in  the  final  rule. 

Comment:  The  State  of  Alaska 
believed  that  it  was  unclear  whether  the 
proposed  regulation  applied  to  the 
Nellie  Juan-College  Fiord  Wilderness 
Study  Area  and  to  rivers  identified  as 
eligible  for  inclusion  in  the  Wild  and 
Scenic  Rivers  System.  The  State  of 
Alaska  supported  application  of  these 
regulations  to  the  wilderness  study  area 
and  to  tfiese  rivers. 

Response:  Section  102(4)  of  ANILCA 
defines  CSUs  as  existing  units  or  units 
that  are  established,  designated,  or 
expanded  in  the  future.  Therefore,  the 
statutory  rights  and  preferences  created 
by  section  1307  of  ANILCA  do  not  apply 
to  study  areas  or  areas  identified  as 
eligible  units  of  the  Wild  and  Scenic 
Rivers  System.  To  clarify  the 
applicability  of  the  regulations,  the 
following  wording  based  on  section 
102(4)  of  ANILCA  has  been  added  to  the 
end  of  the  definition  of  "Conservation 
System  Unit"  in  §251.121  of  the  final 
rule:"*   *   *  including  existing  units 
and  any  such  unit  established, 
designated,  or  expanded  hereafter." 

Comment:  One  respondent  stated  that 
section  506  of  ANILCA  provides  certain 
Alaska  natives  specific  rights  on 
Admiralty  Island  in  addition  to  the 
more  general  rights  granted  by  section 
1307  of  ANILCA. 

Response:  Section  506  of  ANILCA 
addresses  a  number  of  specific  lands 
issues  associated  with  the  Admiralty 
Island  National  Moniunent  that  involve 
several  Native  Corporations,  including  a 
provision  for  consultation  and 
cooperation  in  the  management  of 
specific  lands  with  Kootznoowoo, 
Incorporated.  The  regulations  at  36  CFR 
part  251,  subpart  E,  are  not  intended  to 
diminish  or  supersede  the  provisions  of 
section  506  of  ANILCA;  therefore,  no 


change  has  been  made  in  the  final  rule 
with  regard  to  this  issue. 

In  the  final  rule,  the  Department  has 
added  a  sentence  to  §  251.120(b) 
providing  that  in  case  of  a  conflict 
between  subpart  B  and  subpart  E, 
subpart  E  controls. 

Section  251.121    Definitions 

Proposed  §  251.121  provided 
definitions  for  special  terms  used  in  the 
regulations.  No  public  conunents  were 
received  on  §  251.121.  However,  the 
Department  has  made  minor  changes  in 
the  final  rule  to  clarify  definitions, 
revise  references,  and  maintain  a  format 
consistent  with  subpart  B. 

The  term  best  offer  in  the  proposed 
rule  has  been  changed  to  best 
application  in  the  final  rule  for 
consistency  with  the  agency's 
competitive  application  process. 

The  definition  of  Conservation  System 
Unit  has  been  clarified  to  address  the 
applicability  of  the  rule  to  futiu^  CSUs 
and  to  additions  to  existing  CSUs, 
consistent  with  the  wording  in  section 
102(4)  of  ANILCA.  This  change  was 
made  in  response  to  a  comment  from 
the  State  of  Alaska  regarding  application 
of  the  rule  to  Wilderness  Study  areas 
and  areas  eligible  for  inclusion  in  the 
Wild  and  Scenic  Rivers  System. 

The  definition  of  controlling  interest 
has  been  revised  by  adding  the  phrase 
"or  its  capital"  following  "the  entity"  to 
clarify  that  a  controlling  interest 
includes  ownership  of  capital  assets. 
Additionally,  the  word  "business," 
which  preceded  the  word  "entity,"  has 
been  deleted  because  it  was 
unnecessary. 

The  definition  at  historical  operator 
has  been  simplified  to  remove  the  word 
"ciurent"  as  a  description  of  a  holder 
because  the  three  criteria  adequately 
describe  a  qualifying  holder. 
Additionally,  the  words  "revenue- 
producing"  as  a  description  of  visitor 
services  have  been  removed  because 
this  concept  applies  to  all  of  subpart  E 
and  is  addressed  in  its  title. 

Local  area  in  the  proposed  rule  was 
defined  as  "that  area  within  100  miles 
*   *   *"  In  the  final  rule,  the  definition 
has  been  modified  to  read  "any  site 
within  100  miles  *   *  *"  to  allow  for 
greater  specificity  in  determining  the 
point  to  which  a  measurement  willbe 
made. 

The  definition  of  local  resident  for 
individuals  has  been  changed  by  adding 
the  phrase  "Alaska  residents."  This 
revision  clarifies  the  intent  of  the 
proposed  xule  that  persons  otherwise 
qualifying  as  local  area  residents  must 
be  Alaska  residents.  Additionally,  the 
other  entities  in  which  a  controlling 
interest  may  be  held  that  are  referenced 


in  the  definition  for  controlling  interest 
have  been  added  to  paragraph  (2)  of  the 
definition  for  local  resident.  Finally,  the 
following  sentence  was  removed  from 
the  definition  for  local  resident  and 
inserted  at  §  251.124(d)  to  improve  the 
organization  and  clarify  of  the  rule: 
"Factors  demonstrating  the  location  of 
an  individual's  primary,  permanent 
residence  and  business  include,  but  are 
not  limited  to,  the  permanent  address 
indicated  on  licenses  issued  by  the  State 
of  Alaska,  tax  retvuns,  and  voter 
registration." 

In  the  definition  for  preferred 
operator,  the  reference  to  §  251.124  has 
been  changed  to  §  251.123,  and  the 
reference  to  §  251.123  has  been  changed 
to  §  251.124,  in  accordance  with  the 
renumbering  of  those  sections  in  the 
final  rule,  as  discussed  in  the  following 
descriptions  of  those  sections. 

Responsive  offer  has  been  changed  to 
responsive  application  in  the  final  rule 
for  consistency  with  nomenclature  in 
the  agency's  competitive  application 
process.  "The  phrase  "terms  and 
conditions"  was  replaced  with 
"requirements"  because  "terms  and 
conditions"  are  contained  in  a  permit, 
not  a  prospectus.  ^ 

Section  251.122    Historical  Operator 
Special  Use  Authorizations 

Section  251.122  of  the  proposed  rule 
provided  that  persons  who  were 
adequately  providing  visitor  services 
within  CSUs  on  National  Forest  System 
lands  in  Alaska  prior  to  January  1,  1979, 
would  be  permitted  to  continue  to 
provide  those  services  and  similar  types 
of  services  under  appropriate  terms  and 
conditions,  if  these  services  are 
consistent  with  the  purposes  for  which 
the  CSUs  were  established  or  expanded. 
Consequently,  persons  who,  on  or 
before  January  1,  1979,  were  engaged  in 
adequately  providing  any  type  of  visitor 
service  within  a  CSU  in  Alaska,  have 
continued  to  provide  that  visitor  service 
and  have  retained  the  controlling 
interest  in  the  business  providing  the 
visitor  service,  would  be  considered 
"historical  operators"  under  these 
regulations  and  would  be  entitled  to  the 
rights  conferred  by  section  1307(a)  of 
ANILCA.  However,  a  righi  to  conanue 
to  provide  visitor  services  under  section 
1307(a)  is  not  unlimited;  rather,  it  is 
subordinate  to  the  management  of  the 
CSU  and  does  not  grant  a  monopoly  to 
provide  all  visitor  services  in  a  given 
area  to  the  exclusion  of  other 
individuals  or  entities. 

This  section  of  the  proposed  rule  also 
specified  under  what  circiunstances  the 
rights  of  a  historical  operator  would  be 
lost.  These  included  revocation  due  to 
failure  to  comply  with  special  use 
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authorization  terms  and  conditions; 
refusal  of  an  offer  to  reissue  a  special 
use  authorization;  and  failure  to  provide 
authorized  services  for  24  consecutive 
months.  In  addition,  the  rights  of  a 
historical  operator  would  terminate 
upon  a  change  in  the  controlling  interest 
in  the  business  providing  the  visitor 
services,  unless  the  controlling  interest 
passed  to  those  who  otherwise  qualify 
as  historical  operators. 

The  following  is  an  analysis  of  and 
response  to  a  comment  on  §251.122  of 
the  proposed  rule. 

Comment:  One  respondent  suggested 
that  a  provision  be  added  to  §  251.122 
to  require  that  before  making  a  decision 
to  grant  historical  operator  status,  the 
authorized  officer  notify  any  Native 
Corporations  that  have  applied  for 
designation  as  the  most  directly  affected 
Native  Corporation  for  the  CSIJ  and  give 
them  the  opportunity  to  comment  before 
making  the  determination.  The 
respondent  stated  that  notice  and 
opportunity  to  comment  are  equitable 
and  consistent  with  due  process  because 
a  determination  granting  historical 
operator  status  for  a  particular  CSU  may 
defeat  the  most  directly  affected  Native 
Corporation's  preference  right  within 
the  same  CSU.  According  to  the 
respondent,  information  that  can  be 
provided  by  the  most  directly  affected 
Native  Corporation  should,  thereforos  be 
obtained  before  any  final  determination 
is  made  regarding  historical  operator 
rights  within  an  affected  CSU. 

Response:  The  Department  disagrees 
with  this  respondent  and  has  not 
revised  the  rule  to  require  notice  and 
comment  prior  to  granting  historical 
operator  status  because  the  Department 
disagrees  that  a  determination  granting 
historical  operator  status  for  a  particular 
CSU  may  defeat  a  most  directly  affected 
Native  Corporation's  preference  right 
within  the  same  CSU.  Historical 
operator  rights  conferred  by  section 
1307(a)  of  ANILCA  are  separate  from  the 
preferences  granted  to  local  residents 
and  most  directly  affected  Native 
Corporations  under  section  1307(b)  of 
ANILCA.  In  addition,  historical  operator 
determinations  are  based  on  objective, 
specific  statutory  criteria  applied  to 
information  contained  in  established 
special  use  authorization  files. 
Consequently,  the  Department  believes 
that  public  notice  and  comment  would 
be  an  unnecessary  administrative 
burden  and  would  not  greatly  aid  in 
making  historical  operator 
determinations.  Finally,  the  Department 
wants  its  rule  to  be  as  consistent  as 
possible  with  the  final  rules  published 
by  the  National  Park  Service  and  the 
U.S.  Fish  and  Wildlife  Service,  neither 
of  which  provides  for  public  notice  and 


comment  in  connection  with  historical 
operator  determinations. 

In  the  final  rule,  the  Department  has 
added  a  paragraph  to  §251.122  to 
address  a  concept  in  the  statute  that  was 
omitted  in  the  proposed  rule.  The  new 
paragraph  (c)  clarifies  that  a  historical 
operator  may  apply  for  an  authorization 
to  provide  visitor  services  similar  to  but 
in  lieu  of  those  provided  by  thaf 
historical  operator  before  January  1 , 
1979,  and  specifies  the  criteria  under 
which  that  type  of  application  will  be 
granted.  The  new  language  is  almost 
identical  to  the  language  governing  this 
subject  in  the  National  Park  Service 
rule.  Under  this  new  provision,  the 
authorized  officer  shall  approve  the 
application  if  the  visitor  services  to  be 
provided  are  (1)  similar  in  kind  and 
scope  to  the  visitor  services  provided  by 
the  historical  operator  before  January  1 , 
1979;  (2)  consistent  with  the  purposes 
for  which  the  applicable  CSU  was 
established  or  expanded;  and  (3) 
consistent  with  the  legal  rights  of  any 
other  person. 

A  corresponding  change  was  made  to 
paragraph  (i)  to  clarify  that  the 
preference  granted  to  historical 
operators  applies  only  to  the  use 
authorized  pursuant  to  paragraph  (d). 
Any  increase  in  the  scope  or  level  of  use 
authorized  pursuant  to  paragraph  (d)  for 
either  the  same  or  similar  services  is  not 
subject  to  the  preference  granted  to 
historical  operators. 

In  the  final  rule,  a  sentence  has  been 
added  to  paragraph  (e)(2)(ii)  to  make  it 
clear  that  when  only  historical  operators 
participate  in  a  competitive  process  to 
allocate  use  because  reductions  in 
visitor  capacity  make  it  necessary  to 
reduce  operators  in  an  area,  they  may 
not  claim  a  preference  as  a  preferred 
operator  under  §  124. 

Section  251.123— Most  Directly  Affected 
Native  Corporation  Determination 

Proposed  §  251.124  (which  has  been 
redesignated  at  §  251.123  in  the  final 
rule)  specified  the  process  for  making 
the  most  directly  affected  Native 
Corporation  determination. 

No  comments  were  received  on  this 
section,  and  no  comments  were  received 
on  the  related  information  requirements 
or  the  process  for  applying  for  most 
directly  affected  Native  Corporation 
status. 

In  addition  to  the  change  in  the 
numbering  of  this  section  in  the  final 
rule,  the  Department  is  replacing  the 
phrases  "more  than  one  Native 
Corporation  is"  with  "two  or  more 
Native  Corporations  are,"  and  "within 
the  meaning  of  this  section"  with  "for 
purposes  of  the  most  directly  affected 
Native  Corporation  determination 


pursuant  to  this  section."  These  changes 
clarify  that  if  two  or  more  Native 
Corporations  are  determined  to  be 
equally  affected  for  purposes  of  the  most 
directly  affected  Native  Corporation 
determination,  each  of  those  Native 
Corporations  is  considered  a  preferred 
operator. 

Section  251.124— Preferred  Operator 
Competitive  Special  Use  Authorization 
Procedures 

Section  251.123  of  the  proposed  rule, 
which  has  been  redesignated  at 
§  251.124  in  the  final  rule,  provided  for 
implementation  of  section  1307(b)  of 
ANILCA  and  would  grant  a  preference 
to  local  residents  (as  defined  in 
proposed  §  251.121)  and  to  most 
directly  affected  Native  Corporations,  as 
determined  under  proposed  §  251.124 
(§251.123  of  the  final  rule),  in  the 
competitive  issuance  of  special  use 
authorizations  to  provide  visitor 
services  in  CSUs.  In  the  proposed  and 
final  rules,  local  residents  and  most 
directly  affected  Native  Corporations  are 
collectively  referred  to  as  "preferred 
operators"  and  have  equal  preference  in 
the  issuance  of  a  special  use 
authorization. 

This  section  further  provided  that  if  a 
preferred  operators  offer  under  ihis 
subpart  was  in  the  form  of  a  joint 
venture,  the  offer  would  be  considered 
valid  only  when  it  is  documented  to  the 
satisfaction  of  the  authorized  officer  that 
the  preferred  operator  holds  the 
controlling  interest  in  the  joint  venture. 
Additionally,  Native  Corporations  and 
local  residents  who  submitted  an  offer 
in  the  form  of  a  joint  venture  with  other 
persons  would  retain  their  preferred 
operator  status  as  long  as  the  Native 
Corporations  or  local  residents  have  the 
controlling  interest  in  the  joint  venture. 
This  provision  would  allow  flexibility 
without  compromising  the  statutory 
intent  of  section  1307  of  ANILCA. 

Section  251.123  in  the  proposed  rule 
is  redesignated  §  251.124  in  the  final 
rule,  and  §  251.124  in  the  proposed  rule 
is  redesignated  §251.123  in  the  final 
rule.  The  new  sequence  in  the  final  rule 
is  more  logical  for  two  reasons:  (1)  The 
section  governing  the  determination  of 
most  directly  affected  Native 
Corporation  status  (§251.123)  now 
precedes  the  section  in  the  final  rule 
governing  the  competitive  selection  ^ 

process  (§251.124),  where  the 
preference  for  most  directly  affected 
Native  Corporations  is  applied;  and  (2) 
the  section  addressing  preferred 
operator  competitive  special  use 
authorization  procedures  (§251.124) 
now  precedes  the  section  governing 
preferred  operator  .privileges  and 
limitations  (§251.125). 
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Proposed  §  251.123(a)  (§  251.124(a)  in 
the  final  rule)  set  out  a  procedure  for  the 
solicitation  and  issuance  of  special  use 
authorizations  that  would  effectuate  the 
rights  of  preferred  operators  under 
section  1307(b)  of  ANILCA.  The 
proposed  rule  provided  that  an 
authorized  officer  must  publicly  solicit 
offers  to  provide  visitor  services  by 
issuing  a  prospectus,  when  the  Forest 
Service  determines  that: 

(1)  There  is  a  need  for  visitor  services 
within  the  area  of  a  CSU; 

(2)  There  is  a  need  to  limit  authorized 
visitor  use  in  the  area  and/or  the 
number  of  authorized  operators; 

(3)  There  is  an  opportunity  for 
competitive  bidding  to  provide  such 
services;  and 

(4)  The  proposed  visitor  services  are 
consistent  with  the  Forest  Plan  direction 
and  all  applicable  laws  and  regulations. 

In  all  otner  situations,  except  as 
provided  in  proposed  §  251.122  for 
historical  operators,  special  use 
authorizations  would  be  issued 
noncompetitively  on  a  first-come,  first- 
served  basis  upon  application  to  the 
authorized  officer  in  accordance  with 
the  provisions  at  36  CFR  part  251, 
subpart  B. 

Tne  following  is  an  analysis  of  and 
response  to  a  comment  received  on 
§  251.123(a)  of  the  proposed  rule  (now 
§  251.124(a)  of  the  final  rule). 

Comment:  One  respondent  was 
concerned  about  the  process  the  Forest 
Service  would  use  to  determine  when 
authorized  use  needs  to  be  restricted. 
The  respondent  stated  that 
determination  to  restrict  use  should  be 
made  only  as  part  of  the  public  planning 
process,  with  adequate  opportunity  for 
notice  and  comment  prior  to 
implementation  of  restrictions. 

Response:  The  Department  agrees 
with  this  respondent.  Existing  Forest 
Service  policy  provides  that  decisions  to 
limit  use  be  made  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1969,  its  implementing  regulations, 
and  Forest  Service  Manual  (FSM)  1950, 
which  provides  for  public  notice  and 
comment.  Additionally,  land  use 
allocations  are  made  through  the  forest 
planning  process  and  delineated  in 
Forest  land  and  resource  management 
plans.  Therefore,  no  changes  were  made 
in  the  final  rule  in  response  to  this 
comment. 

The  Department  has  made  the 
following  changes  to  proposed 
§  251.123(a),  which  has  been 
redesignated  as  §  251.124(a)  in  the  final 
rule.  The  requirement  for  public 
solicitation  through  issuance  of  a 
prospectus  has  been  moved  to 
§  251.124(b)  in  the  final  rule.  The 
remaining  provisions  in  §  251.123(a)  of 


the  proposed  rule  have  been  removed  in 
their  entirety  since  they  duplicate 
agency  policy  in  Forest  Service  Manual 
(FSM)  2712  and  2343  and  in  Forest 
Service  Handbook  (FSH)  2709.11, 
chapter  40,  that  applies  to  a  competitive 
selection  process  and  establishment  of 
limitations  on  use.  Section  251.124(a)  of 
the  final  rule  is  similar  to  §  13.85  of  the 
final  National  Park  Service  rule,  which 
provides  that  a  preference  shall  be  given 
to  a  preferred  operator  when  a 
competitive  selection  process  is  used  to 
select  a  provider  for  visitor  services. 

Proposed  §  251.123(b)  (§  251.124(b)  in 
the  final  rule)  specified  the  evaluation 
criteria  that  would  be  used  to  select  an 
applicant.  There  were  no  conunents  on 
proposed  §  251.123(b).  However,  the 
Department  has  made  the  following 
changes  in  the  final  §  251.124(b).  The 
provisions  contained  in  §  251.123(b)  of 
the  proposed  rule  have  been  removed  in 
their  entirety  since  they  duplicate 
policy  in  the  FSM  2712  and  2344  that 
establishes  evaluation  criteria  used  in  a 
competitive  evaluation  process.  Section 
251.124(b)  of  the  final  rule  includes  a 
requirement  for  public  solicitation 
through  issuance  of  a  prospectus  when 
the  opportunity  to  issue  authorizations 
is  limited.  This  section  also  provides 
that  when  authorizations,  including 
priority  use  permits,  expire  they  shall 
not  be  reissued  if  there  is  a  need  to  limit 
use  and  when  there  is  competitive 
interest  by  preferred  operators. 

Proposed  §251.123(c)  (§  251.124(c)  in 
the  final  rule)  specified  that  in  order  to 
be  a  preferred  operator  under  subpart  E, 
an  applicant  responding  to  a  prospectus 
must  be  a  local  resident  or  a  most 
directly  affected  Native  Corporation. 
There  were  no  comments  on  this 
provision,  and  no  substantive  changes 
have  been  made  in  §  251.124(c)  of  the 
final  rule. 

Proposed  §  251.123(d)  (§  251.124(f)  in 
the  final  rule)  specified  that  a  qualified 
preferred  operator  would  be  given 
preference  over  altother  operators, 
except  historical  operators.  The 
follovving  is  an  analysis  and  response  to 
comments  received  on  §  251.123(d)  of 
the  proposed  rule. 

Comment:  One  respondent  stated  that 
the  proposed  regulations  do  not  make 
clear  the  impacts  of  a  Forest  Service 
decision  to  restrict  access,  solicit 
applications,  and  grant  a  preference  on 
other  commercial  operators  in  the 
affected  area  and  questioned  whether 
existing  permits,  including  priority  use 
outfitter-guide  permits,  would  be 
revoked. 

Response:  Existing  special  use 
authorizations  in  CSUs  in  Alaska  will  be 
revoked  only  for  cause,  such  as  for 
noncompliance  with  their  terms  and 


conditions.  Except  for  permits  held  by 
historical  operators,  authorizations  will 
not  be  reissued  when  there  is  a  need  to  - 
limit  use  and  there  is  competitive 
interest  by  preferred  operators.  The 
business  opportunities  previously 
authorized  by  these  permits  will  be 
allocated  through  issuance  of  a 
prospectus,  as  provided  in  §  251.124  of 
the  final  rule. 

This  section  of  the  final  rule  will 
preempt  the  Forest  Service's  national 
outfitting  and  guiding  policy  in  FSH 
2709.11,  chapter  40  (60  FR  30830),  that 
authorizations  providing  for  priority  use 
are  subject  to  renewal.  To  make  the 
preemptive  effect  of  this  rule  clearer,  the 
Department  has  added  the  following 
sentence  at  the  end  of  §251. 124(b): 
"Notwithstanding  Forest  Service 
outfitting  and  guiding  policy  in  Forest 
Service  Handbook  (FSH)  2709.11, 
chapter  40,  when  authorizations, 
including  priority  use  permits  for 
activities  other  than  sport  hunting  and 
fishing,  expire  in  accordance  with  their 
terms,  they  shall  hot  be  reissued  if  there 
is  a  need  to  limit  use  and  when  there 
is  competitive  interest  by  preferred 
operators."  Preemption  of  agency  policy 
authorizing  reissuance  of  priority  use 
outfitting  and  guiding  permits  without 
competition  is  required  to  effectuate  the 
preferences  granted  to  Native 
Corporations  and  local  residents  under 
section  1307(b)  of  ANILCA. 

Additionally,  to  make  clear  that 
priority  use  permits  shall  not  be 
reissued  without  competition  if  the 
criteria  under  36  CFR  251.124(b)  are 
met,  the  Forest  Service  is  issuing 
Amendment  2709.11-2003-2  to  FSH 
2709.11,  chapter  40,  to  revise  direction 
at  sections  41.53c  and  4 1. 54  f  regarding 
priority  use  by  adding  a  reference  to  36 
CFR  part  251,  subpart  E.  This 
amendment  is  available  via  the  World 
Wide  Web/Internet  at  http:// 
wrww.fs.fed.  us/ im/ directives. 

Comment:  One  respondent  questioned 
if  the  Forest  Service  intended  that 
preferred  operators  would  have 
exclusive  rights  to  provide  visitor 
services  in  a  specific  area.  The 
respondent  further  stated  that  if  this 
were  so,  it  would  be  clearly  contrary  to 
the  intent  of  Congress  that  the 
preference  is  not  a  license  to  create  a 
monopoly,  and  that  public  policy  favors 
diversity  in  the  provision  of  visitor 
services. 

Response:  Section  1307(b)  of  ANILCA 
grants  a  preference,  rather  than 
exclusive  rights  or  a  monopoly,  to 
Native  Corporations  and  local  residents 
in  the  issuance  of  a  visitor  service 
authorization.  Where  the  need  exists, 
and  where  use  limits  allow,  the 
prospectus  may  provide  for  more  than 
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one  operator  to  be  allocated  a  portion  of 
the  available  use. 

Comment:  One  respondent  questioned 
how  the  Forest  Service  would  allocate 
permits  if  all  available  use  were  not 
allocated  to  a  preferred  operator.  The 
respondent  noted  that  the  preamble  to 
the  proposed  rule  suggested  that 
remaining  use  be  allocated  by  permits 
on  a  first-come,  first-served  basis,  which 
would  be  highly  unfair  to  operators  who 
have  provided  quality,  reliable  services 
for  a  number  of  years  and  who  have 
made  a  substantial  investment  in  the 
continuation  of  these  services. 

The  respondent  further  stated  that  in 
all  instances  where  use  is  restricted  but 
some  commercial  operators,  other  than 
those  with  a  statutory  preference,  will 
be  permitted  to  operate  in  the  area, 
priority  should  be  given  to  those  seeking 
reissuance  of  a  special  use 
authorization,  in  order  of  the  date  their 
authorization  was  first  issued  (assuming 
continuous  service). 

Response:  If  there  is  a  limit  on  the 
number  of  special  use  authorizations  for 
a  CSU  and  all  available  use  is  not 
allocated  to  a  preferred  operator,  the 
Forest  Service  will  allocate  the 
remaining  use  according  to  the 
competitive  process  set  forth  in 
§251.124  of  the  final  rule.  The 
commentary  about  first-come,  first- 
served  jn  the  preamble  of  the  proposed 
rule  discussing  §  251.123  refers  to 
situations  where  there  are  no  limitations 
on  the  number  of  special  use 
authorizations  being  issued  and 
therefore  no  competitive  issuance  of 
special  use  authorizations. 

In  CSUs  where  there  are  limits  on  the 
number  of  special  use  authorizations,  all 
authorizations,  other  than  those  for 
historic  operators  under  §  251.122,  will 
be  issued  competitively  in  accordance 
with  §251.124  of  the  final  rule. 
However,  commercial  operators  without 
a  statutory  preference  who  have 
performed  satisfactorily  under  a  special 
use  authorization  likely  will  be  more 
competitive  than  other  operators 
without  a  statutory  preference  who 
either  do  not  have  satisfactory 
evaluations  or  who  have  not  had  an 
authorization.  No  change  ft-om  the 
proposed  rule  is  warranted  based  on 
this  comment. 

The  Department  has  added  a  new 
§  251.124(d)  to  the  final  rule  to  clarify 
and  describe  factors  that  demonstrate 
local  residency  for  applicants  seeking 
preferred  operator  status.  This  new 
paragraph  incorporates  the  factors 
previously  set  out  in  the  definition  of 
/oca7  resident  at  §  251.121  of  the 
proposed  rule. 

Proposed  §  251.123(e)  {§  251.124(g)  in 
the  final  rule)  specified  that  if  the  best 


offer  to  a  prospectus  is  made  by  a  non- 
preferred  operator,  the  preferred 
operator  with  the  best  offer  would  be 
given  an  opportunity  to  amend  its  offer 
to  meet  the  offer  of  the  non-preferred 
operator.  No  comments  were  received 
on  this  provision.  However,  the 
Department  has  made  minor  changes  in 
the  final  rule.  The  word  "offer"  has 
been  changed  to  "application"  for 
consistency  with  the  definitions  and 
Forest  Service  policy,  and  the 
provisions  governing  application  of  the 
preference  have  been  modified  for 
clarity  and  consistency  with  the  final 
rules  promulgated  by  the  National  Park 
Service  and  the  U.S.  Fish  and  Wildlife 
Service. 

Proposed  §251. 123(f)  (§  251.124(e)  in 
the  final  rule)  required  a  preferred 
operator  to  document  that  it  holds  the 
controlling  interest  in  a  joint  venture 
su"bmitting  an  application.  No 
comments  were  received  on  this- 
provision  of  the  proposed  rule.  The 
Department  has,  however,  modified  and 
clarified  this  section  by  adding 
examples  of  the  types  of  entities  for 
which  documentation  of  a  controlling 
interest  might  be  required. 

Section  251.125    Preferred  Operator 
Privileges  and  Limitations 

Proposed  §  251.125  contained  a 
number  of  provisions  enumerating 
preferred  operator  privileges  and 
limitations. 

No  comments  were  received  on 
§  251.125,  and  no  substantive  changes 
were  made  to  this  section  in  the  final 
rule;  only  minor  changes  have  been 
made  in  this  section  for  consistency 
with  existing  Forest  Service  policy.  In 
addition,  the  order  of  the  paragraphs  in 
this  section  has  been  changed  for 
clarity.  Paragraph  (a)  in  the  proposed 
rule  has  been  removed  because  it 
repeats  a  provision  in  §  251.124(f)  in  the 
final  rule,  and  paragraph  (d)  in  the 
proposed  rule  has  been  removed 
because  it  repeats  a  provision  in 
§  251.124(e)  in  the  final  rule;  the     • 
remaining  paragraphs  have  been  re- 
designated (a)  through  (e)  in  the  final 
rule. 

Section  251.126    Appeals 

Proposed  §  251.126  provided  that 
decisions  related  to  the  issuance  of 
special  use  authorizations  in  response  to 
written  solicitations  by  the  Forest 
Service  or  to  the  modification  of  special 
use  authorizations  to  reflect  historical 
use  are  subject  to  administrative  appeal 
under  subpart  C  of  this  part. 

No  comments  were  received  on 
§  251.126,  and  no  substantive  changes 
were  made  from  the  proposed  rule. 


Regulatory  Certifications 

Environmental  Impact 

An  environmental  assessment  (EA) 
was  prepared  for  the  proposed  rule. 
Notice  of  the  availability  of  this  EA  was 
published  in  the  Federal  Register  notice 
of  the  proposed  rule  (62  FR  20143).  No 
comments  were  received  on  the  EA.  The 
Department  has  determined  that  there 
are  no  significant  environmental 
impacts  associated  with  adoption  of  this 
final  rule.  A  copy  of  the  EA  and  Finding 
of  No  Significant  Impact  may  be 
obtained  from  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT 
earL  3r  in  this  document. 

Regulatory  Impact 

This  final  rule  has  been  reviewed 
under  USDA  procedures  and  Executive 
Order  12866  on  regulatory  planning  and 
review.  It  has  been  determined  that  this 
is  not  a  significant  rule.  This  rule  will 
not  have  an  annual  effect  of  $100 
million  or  more  on  the  economy,  nor 
will  this  rule  adversely  affect 
productivity,  competition,  jobs,  the 
environment,  public  health  and  safety, 
or  State  and  local  governments.  This 
rule  will  not  interfere  with  an  action 
taken  or  planned  by  another  agency  or 
raise  new  legal  or  policy  issues.  Finally, 
this  rule  will  not  alter  the  budgetary 
'  impact  of  entitlements,  grants,  user  fees, 
loan  programs,  or  the  rights  and 
obligations  of  recipients  under  such 
programs.  Accordingly,  this  final  rule  is 
not  subject  to  OMB  review  under 
Executive  Order  12866. 

Proper  Consideration  of  Small  Entities 

This  final  rule  has  been  considered  in 
light  of  Executive  Order  13272  regarding 
proper  consideration  of  small  entities 
and  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  which  amended  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  It  has  been  determined  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
the  act.  Section  1307  of  ANILCA 
provides  a  competitive  advantage  for 
Native  Corporations  and  local  residents 
that  qualify  as  small  entities.  This  rule 
merely  implements  section  1307  and 
does  not  increase  or  decrease  any 
preference  granted  by  the  statute.  This 
final  rule  will  not  impose  record- 
keeping requirements;  will  not  affect  the 
competitive  position  of  small  entities  in 
relation  to  large  entities;  and  will  not 
affect  their  cash  flow,  liquidity,  or 
ability  to  remain  in  the  market. 
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Federalism 

The  Department  has  considered  this 
final  rule  under  the  requirements  of 
Executive  Order  13132  on  federalism 
and  has  determined  that  the  rule 
conforms  with  the  federalism  principles 
set  out  in  this  Executive  Order;  will  not 
impose  any  compliance  costs  on  the 
States;  emd  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  thelFederal 
Government  and  the  States,  or  on  the 
distribution  of  power  emd 
responsibilities  among  the  various 
levels  of  government.  No  further 
consultation  with  State  governments  is 
necessary  upon  adoption  of  this  final 
rule. 

No  Takings  Implications 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12630,  and  it  has  been  determined  that 
the  final  rule  does  not  pose  a  risk  of  a 
taking. 

Civil  Justice  Reform 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988  on  civil 
justice  reform.  Upon  adoption  of  this 
final  rule,  (1)  all  State  and  local  laws 
and  regulations  that  are  in  conflict  with 
this  final  rule  or  that  will  impede  its  full 
implementation  will  be  preempted;  (2) 
no  retroactive  effect  will  be  given  to  this 
final  rule;  and  (3)  this  final  rule  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  its  provisions. 

Unfunded  Mandates 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C. 
1531-1538),  which  the  President  signed 
into  law  on  March  22, 1995,  the 
Department  has  assessed  the  effects  of 
this  final  rule  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
This  rule  does  not  compel  the 
expenditure  of  $100  million  or  more  by 
any  State,  local,  or  tribal  governments  or 
anyone  in  the  private  sector.  Therefore, 
a  statement  under  section  202  of  the  act 
is  not  required.  ^ 

Energy  Effects 

This  final  rule  has  been  reviewed 
under  Executive  Order  13211  of  May  18, 
2001,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy 
Supply."  It  has  been  determined  that 
this  final  rule  will  not  have  an  adverse 
effect  on  the  supply,  distribution,  and 
use  of  energy. 

Consultation  With  Tribal  Governments 

This  final  rule  has  been  reviewed 
under  Executive  Order  13175  of 


November  6,  2000,  "Consultation  and 
Coordination  with  Indian  Tribal 
Governments."  It  has  been  determined 
that  this  final  rule  does  not  implicate 
the  consultation  provisions  of  that 
Executive  order.  Native  corporations  are 
not  Indian  tribes.  Providing  a  preference 
for  certain  providers  of  visitor  services 
in  CSUs  in  Alaska  does  not  directly 
affect  Indian  tribes  or  the  relationship 
between  the  Federal  government  and 
the  tribes  in  the  State  of  Alaska. 

Controlling  Paperwork  Burdens  on  the 
Public 

The  information  requirements 
associated  with  implementation  of  this 
regulation  were  set  out  in  the  proposed 
rule.  No  comments  were  received 
concerning  information  requirements 
associated  with  this  rule. 

The  information  collection  required  to 
determine  which  Alaska  Native 
Corporations  qualify  for  the  statutory 
preference  in  the  award  of  competitively 
issued  special  use  authorizations  for 
commercial  visitor  services  on 
designated  lands  within  the  National 
Forests  in  Alaska  is  currently  covered 
under  the  information  requirements  in 
subpart  B  of  this  part,  which  are 
assigned  OMB  control  number  0596- 
0082. 

List  of  Subjects  in  36  CFR  Part  251 

Administrative  practice  and 
procedure.  Electric  power.  National 
forests.  Public  lands — ^rights-of-way, 
Reporting  and  record-keeping 
requirements,  and  Water  resources. 

■  Therefore,  for  the  reasons  set  forth  in 
the  preamble,  amend  part  251  of  Title  36 
of  the  Code  of  Federal  Regulations  by 
adding  a  new  subpart  E  to  read  as 
follows: 

PART  251  —LAND  USE^ 

Subpart  E— Revenue-Producing  Visitor 
Services  In  Alaska 

Sec. 

251.120  Applicability  and  scope. 

251.121  Definitions. 

251.122  Historical  operator  special  use 
authorizations. 

251.123  Most  directly  affected  Native 
Corporation  determination. 

251.124  Preferred  operator  competitive 
special  use  authorization  procedures. 

251.125  Preferred  operator  privileges  and 
limitatioxis. 

251.126  Appeals. 

Subpart  E — Revenue-Producing  Visitor 
Services  In  Alaska 

Authority:  16  U.S.C.  3197. 


§  251 .1 20    ApplicatMltty  and  scope. 

(a)  These  regulations  implement 
section  1307  of  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA)'(16  U.S.C.  3197)  with  regard 
to  the  continuation  of  visitor  services 
offered  as  of  January  1,  1979,  and  the 
granting  of  a  preference  to  local 
residents  and  certain  Native 
Corporations  to  obtain  special  use 
authorizations  for  visitor  services 
provided  on  National  Forest  System 
lands  within  Conservation  System  Units 
of  the  Tongass  and  Chugach  National 
Forests  in  Alaska. 

(b)  Except  as  may  be  specifically 
provided  in  this  subpart,  the  regulations 
at  subpart  B  shall  apply  to  special  use 
authorizations  issued  under  this 
subpart.  However,  if  subpart  B  conflicts 
with  subpart  E,  subpart  E  controls. 

(c)  This  subpart  does  not  apply  to  the 
guiding  of  sport  hunting  and  fishing. 

§251.121     Definitions. 

In  addition  to  the  definitions  in 
subpart  B  of  this  part,  the  following 
terms  apply  to  this  subpart: 

Best  application — the  application,  as 
determined  by  the  authorized  officer, 
that  best  meets  the  evaluation  criteria 
contained  in  a  prospectus  to  solicit 
visitor  services. 

Conservation  System  Unit  (CSU)  as  it 
relates  to  the  Tongass  and  Chugach 
National  Forests  in  Alaska — a  National 
Forest  Monument  or  any  unit  of  the 
National  Wild  and  Scenic  Rivers 
System,  National  Trails  System,  or 
National  Wilderness  Preservation 
System,  including  existing  units  and 
any  such  unit  established,  designated, 
or  expanded  hereafter. 

Controlling  interest — in  the  case  of  a 
corporation,  an  interest,  beneficial  or 
otherwise,  of  sufficient  outstanding 
voting  securities  or  capital  of  the 
business  so  as  to  permit  the  exercise  of 
managerial  authority  over  the  actions  , 
and  operations  of  the  corporation  or 
election  of  a  majority  of  the  board  of 
directors  of  the  corporation.  In  the  case 
of  a  partnership,  limited  partnership, 
joint  venture,  or  individual 
entrepreneurship,  a  beneficial 
ownership  of  or  interest  in  the  entity  or 
its  capital  so  as  to  permit  the  exercise 
of  managerial  authority  over  the  actions 
and  operations  of  the  entity.  In  other 
circumstances,  any  arrangement  under 
which  a  third  party  has  the  ability  to 
exercise  management  authority  over  the 
actions  or  operations  of  the  business. 

Historical  operator — a  holder  of  a 
valid  special  use  authorization  to 
provide  visitor  services  in  a  CSU  under 
Forest  Service  jurisdiction  who: 
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(1)  On  or  before  January  1,  1979,  was 
lawfully  and  adequately  providing 
visitor  services  in  that  CSU; 

(2)  Has  continued  lawfully  and 
adequately  to  provide  the  same  or 
similar  types  of  visitor  services  within 
that  CSU;  and 

(3)  Is  otherwise  determined  by  the 
authorized  officer  to  have  a  right  to 
continue  to  provide  the  same  or  similar 
visitor  services. 

Local  area — any  site  within  100  miles 
of  the  location  within  a  CSU  where  any 
visitor  services  covered  by  a  single 
solicitation  by  the  Forest  Service  are  to 
be  authorized. 

Local  resident: 

(1)  For  individuals — Alaska  residents 
who  have  lived  within  the  local  area  for 
12  consecutive  months  prior  to  issuance 
of  a  solicitation  of  applications  for  a 
visitor  services  authorization  for  a  CSU; 
who  maintain  their  primary,  permanent 
residence  and  business  within  the  local 
cuea;  and  who,  whenever  absent  from 
this  primary,  permanent  residence,  have 
the  intention  of  returning  to  it. 

(2)  For  corporations,  partnerships, 
limited  partnerships,  joint  ventures, 
individual  entrepreneurships,  and  other 
circumstances — where  the  controlling 
interest  is  held  by  an  individual  or 
individuals  who  qualify  as  local 
residents  within  the  meaning  of  this 
section. 

(3)  For  nonprofit  entities — where  a 
majority  of  the  board  members  and  a 
majority  of  the  officers  qualify  as  local 
residents  within  the  meaning  of  this 
section. 

Native  Corporation  has  the  same 
meaning  as  under  section  102(6)  of 
ANILCA  (16  U.S.C.  3197). 

Preferred  operator— a  Native 
Corporation  that  is  determined, 
pursuant  to  §251.123,  to  be  most 
directly  affected  by  establishment  or 
expansion  of  a  CSU;  or  a  local  resident, 
as  defined  in  this  section,  who  competes 
for  a  visitor  service  special  use 
authorization  under  §  251.124  of  this 
subpart. 

Responsive  application — an 
application  that  is  received  in  a  timely 
manner  and  that  meets  the  requirements 
stated  in  the  prospectus. 

Visitor  service — any  servicR  nr  .ictivity 
for  which  persons  who  visit  a  CSU  pay 
a  fee,  commission,  brokerage,  or  other 
compensation,  including  such  services 
as  providing  food,  accommodations, 
transportatipn,  tours,  and  outfitting  and 
guiding,  except  the  guiding  of  sport 
hunting  and  fishing. 

f  251 .1 22    Historical  operator  speciai  um 
authorizations. 

(a)  A  historical  operator  has  the  right 
to  continue  to  provide  visitor  s«ryices 


imder  appropriate  terms  and  conditions 
contained  in  a  special  use  authorization, 
as  long  as  such  services  are  determined 
by  the  authorized  officer  to  be 
consistent  with  the  purposes  for  which 
the  CSU  was  established  or  expanded.  A 
historical  operator  may  not  operate 
without  such  an  authorization. 

(b)  Any  person  who  qualifies  as  a 
historical  operator  under  this  subpart 
and  who  wishes  to  exercise  the  rights 
granted  to  historical  operators  under 
section  1307(a)  of  ANILCA  (16  U.S.C. 
1397(a))  must  notify  the  authorized 
officer  responsible  for  the  CSU. 

(c)  A  historical  operator  may  apply  for 
a  special  use  authorization  to  provide 
visitor  services  similar  to  but  in  lieu  of 
those  provided  by  that  historical 
operator  before  January  1, 1979.  The 
authorized  officer  shall  grant  the 
application  if  those  visitor  services  are 
determined  by  the  authorized  officer  to 
be: 

(1)  Consistent  with  the  purposes  for 
which  the  applicable  CSU  was 
established  or  expanded; 

(2)  Similar  in  lund  and  scope  to  the 
visitor  services  provided  by  the 
historical  operator  before  January  1, 
1979;  and 

(3)  Consistent  with  the  legal  rights  of 
any  other  person. 

(d)  Upon  the  authorized  officer's 
determination  that  the  person  qualifies 
as  a  historical  operator,  under  either 
paragraph  (a)  or  paragraph  (c)  of  this 
section,  the  authorized  officer  shall 
amend  the  current  special  use 
authorization  or  issue  a  new  special  use 
authorization  to  identify  that  portion  of 
the  authorized  services  that  is  deemed 
to  be  historical  operations.  The  special 
use  authorization  shall  identify  the 
location,  type,  and  frequency  or  volume 
of  visitor  services  to  be  provided. 

(e)  When  a  historical  operator's 
special  use  authorization  expires,  the 
authorized  officer  shall  offer  to  reissue 
the  special  use  authorization  for  the 
same  or  similar  visitor  services,  as  long 
as  the  visitor  services  remain  consistent 
with  the  purposes  for  which  the  CSU 
was  established  or  expanded,  the 
historical  operator  was  lawfully  and 
adequately  providing  visitor  services 
under  the  previous  special  use 
authorization,  and  the  historical 
operator  continues  to  possess  the 
capability  to  provide  the  visitor  services 
adequately. 

(1)  If  the  operator  accepts  the  offer  to 
reissue,  the  authorized  officer  shall 
issue  a  new  special  use  authorization 
that  clearly  identifies  the  historical 
operations  as  required  by  paragraph  (d) 
of  this  section. 

(2)  If  the  authorized  officer 
determines  that  it  is  necessary  to  reduce, 


the  visitor  services  to  be  provided  by  a 
historical  operator,  the  authorized 
officer  shall  modify  the  historical 
operator's  special  use  authorization  to 
reflect  the  reduced  services  as  follows: 

(i)  If  more  than  one  historical  operator 
provides  services  in  the  area  where 
visitor  service  capacity  is  to  be  reduced, 
the  authorized  officer  shall  apportion 
the  reduction  among  the  historical 
operators,  taking  into  account  historical 
operating  levels  and  such  other  factors 
as  are  relevant  to  achieve  a 
proportionate  reduction  among  the 
operators. 

(ii)  If  thn  reductions  in  visitor  service 
capacity  make  it  necessary  to  reduce 
operators  in  an  area,  the  authorized 
officer  shall  select,  through  a 
competitive  process  that  is  limited  to 
historical  operators  only,  the  operator  or 
operators  to  receive  a  special  use 
authorization  from  among  the  historical 
operators.  Historical  operators 
participating  in  this  competitive  process 
may  not  claim  a  preference  as  a 
preferred  operator  under  §  251.124. 

(f)  Any  of  the  following  shall  result  in 
the  loss  of  historical  operator  status: 

(1)  Revocation  of  a  special  use 
authorization  for  historical  types  and 
levels  of  visitor  services  for  failure  to 
comply  with  the  terms  and  conditions 
of  the  special  use  authorization; 

(2)  A  historical  operator's  refiisal  of  an 
offer  to  reissue  a  special  use 
authorization  made  pursuant  to 
paragraph  (e)  of  this  section; 

(3)  A  change  in  the  controlling 
interest  of  a  historical  operator  through 
sale,  assignment,  devise,  transfer,  or 
otherwise,  except  as  provided  in 
paragraph  (g)  of  this  section;  or 

(4)  An  operator's  failure  to  provide 
the  authorized  services  for  a  period  of 
more  than  24  consecutive  months. 

(g)  A  change  in  the  controlling 
interest  of  a  historical  operator  that 
results  only  in  the  acquisition  of  the 
controlling  interest  by  an  individual  or 
individuals,  who  were  personally 
engaged  in  the  visitor  service  activities 
of  the  historical  operator  before  January 
1, 1979,  shall  not  be  deemed  a  change 
in  the  historical  operator's  controlling 
interest  for  the  purposes  of  this  subpart. 

(h)  Nothing  in  this  section  shall 
prohibit  the  authorized  officer  from 
authorizing  persons  other  than 
historical  operators  to  provide  visitor 
services  in  the  same  area,  as  long  as 
historical  operators  receive  ' 

authorization  to  provide  visitor  services 
that  are  the  same  as  or  similar  to  those 
they  provided  on  or  before  January  1, 
1979. 

(i)  If  an  authorized  officer  grants  to  a 
historical  operator  an  increase  in  the  ,,,rj 
scope  or  level  of . visitor.  sj^ryices,£rofit  h-.. 
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what  was  provided  on  or  before  January 
1, 1979.  beyond  what  was  authorized 
under  paragraph  (d)  of  this  section,  for 
either  the  same  or  similar  visitor 
services,  the  historical  operator  has  no 
right  of  preference  for  the  increased 
amount  of  authorized  services.  If 
additional  operations  are  authorized, 
the  special  use  authorization  shall 
explicitly  state  that  they  are  not  subject 
to  the  historical  operator  preference. 

§  251 .1 23    Most  directly  affected  Native 
Corporation  determination. 

(a)  Before  issuance  of  the  first  special 
use  authorization  for  a  specific  CSU 
pursuant  to  §  251.124  on  or  after  the 
effective  date  of  this  subpart,  the 
authorized  officer  shall  give  notice  to 
Native  Corporations  interested  in 
providing  visitor  services  within  the 
CSU  and  give  them  an  opportunity  to 
submit  an  application  to  be  considered 
the  Native  Corporation  most  directly 
affected  by  the  establishment  or 
expansion  of  the  CSU  under  section 
1307(b)  of  ANILCA  (16  U.S.C.  1397(b)). 
In  giving  notice  of  the  application 
procedure,  the  authorized  officer  shall 
make  clear  that  this  is  the  only 
opportunity  to  apply  for  most  directly 
affected  status  for  that  particular  CSU. 

(1)  At  a  minimum,  an  application 
from  an  interested  Native  Corporation 
shall  include  the  following: 

(i)  Name,  address,  and  telephone 
number  of  the  Native  Corporation;  date 
of  its  incorporation;  its  articles  of 
incorporation  and  structure;  and  the 
name  of  the  applicable  CSU  and  the 
solicitation  to  which  the  Native 
Corporation  is  responding; 

(ii)  Location  of  the  Native 
Corporation's  population  centers;  and 

(iii)  An  assessment  of  the 
socioeconomic  impacts  (including 
changes  in  historical  and  traditional  use 
and  landownership  patterns)  on  the 
Native  Corporation  resulting  from 
establishment  or  expansion  of  the 
applicable  CSU. 

(2)  In  addition  to  the  minimum 
information  required  by  paragraph  {a)(l) 
of  this  section.  Native  Corporations  may 
submit  such  additional  information  as 
they  consider  relevant. 

(b)  Upon  receipt  of  all  applications 
from  interested  Native  Corporations,  the 
authorized  officer  shall  determine  the 
most  directly  affected  Native 
Corporation  considering  the  following 
factors: 

(1)  Distance  and  accessibility  from  the 
Native  Corporation's  population  centers 
and/or  business  address  to  the 
applicable  CSU; 

(2)  Socioeconomic  impacts  (including 
changes  in  historical  and  traditional  use 
and  landownership  patterns)  on  Native 


Corporations  resulting  from 
establishment  or  expansion  of  the 
applicable  CSU;  and 

(3)  Information  provided  by  Native 
Corporations  and  other  information 
considered  relevant  by  the  authorized 
officer  to  assessment  of  the  effects  of 
establishment  or  expansion  of  the 
applicable  CSU. 

(c)  In  the  event  that  two  or  more 
Native  Corporations  are  determined  to 
be  equally  affected  for  purposes  of  the 
most  directly  affected  Native 
Corporation  determination  pursuant  to 
this  section,  each  Such  Native 
Corporation  shall  be  considered  a 

■  preferred  operator  imder  this  subpart. 

(d)  A  Native  Corporation  determined 
to  be  most  directly  affected  for  a  CSU 
shall  maintain  that  status  for  all  future 
visitor  service  solicitations  for  that  CSU. 

§  251 .1 24    Preferred  operator  competitive 
special  use  authorization  procedures. 

(a)  In  selecting  persons  to  provide 
visitor  services  for  a  CSU,  the 
authorized  officCT  shall,  if  the  number  of 
visitor  service  authorizations  is  to  be 

■  limited,  give  a  preference  (subject  to  any 
rights  of  historical  operators  under  this 
subpart)  to  preferred  operators  as 
defined  in  this  subpart  who  are 
determined  to  be  qualified  to  provide 
such  visitor  services. 

(b)  In  such  circumstances,  the 
authorized  officer  shall  solicit 
applications  competitively  by  issuing  a 
prospectus  for  persons  to  apply  for  a 
visitor  services  authorization. 
Notwithstanding  Forest  Service 
outfitting  and  guiding  policy  in  Forest 
Service  Handbook  2709.11,  chapter  40, 
when  authorizations,  including  priority 
use  permits  for  activities  other  than 
sport  hunting  and  fishing,  expire  in 
accordance  with  their  terms,  they  shall 
not  be  reissued  if  there  is  a  need  to  limit 
use  and  when  there  is  competitive 
interest  by  preferred  operators. 

(c)  To  qualify  as  a  preferred  operator 
under  this  subpart,  an  applicant 
responding  to  a  solicitation  made  under 
this  section  must  be  determined  by  the 
authorized  officer  to  be  a  local  resident 
as  defined  in  §  251.121  of  this  subpart, 
or  the  Native  Corporation  most  directly 
affected  by  establishment  or  expansion 
of  the  CSU  covered  by  the  solicitation 
pursuant  to  §251.123  of  this  subpart. 

(d)  Applicants  seeking  preferred 
operator  status  based  on  local  residency 
must  provide  documentation  verifying 
their  claim.  Factors  demonstrating  the 
location  of  an  individual's  primary, 
permanent  residence  and  business 
include,  but  are  not  limited  to,  the 
permanent  address  indicated  on 
licenses  issued  by  the  State  of  Alaska, 
tax  returns,  and  voter  registration. 


(e)  An  application  from  a  preferred 
operator  in  the  form  of  a  corporation, 
partnership,  limited  partnership,  joint 
venture,  individual  entrepreneiu-ship, 
nonprofit  entify,  or  other  form  of 
organization  shall  be  considered  valid 
only  when  the  application  documents  to 
the  satisfaction  of  the  authorized  officer 
that  the  preferred  operator  holds  the 
controlling  interest  in  the  corporation, 
partnership,  limited  partnership,  joint 
ventiue,  individual  entrepreneurship, 
nonprofit  entity,  or  other  form  of 
organization. 

(f)  A  qualified  preferred  operator  shall 
be  given  preference,  pursuant  to 
paragraph  (g)  of  this  section,  over  all 
other  applicants,  except  with  respect  to' 
use  allocated  to  historical  operators 
pursuant  to  §  251. 122'Df  this  subpart. 

(g)  If  the  best  application  from  a 
preferred  operator  is  at  least 
substantially  equal  to  the  best 
application  from  a  non-preferred 
operator,  the  preferred  operator  shall  be 
issued  the  visitor  service  authorization. 
If  an  application  from  an  applicant  other 
than  a  preferred  operator  is  determined 
to  be  the  best  application  (and  no 
preferred  operator  submits  a  responsive 
application  that  is  substantially  equal  to 
it),  the  preferred  operator  who 
submitted  the  best  application  from 
among  the  applications  submitted  by 
preferred  operators  shall  be  given  the 
opportunity,  by  amending  its 
application,  to  meet  the  terms  and 
conditions  of  the  best  application 
received.  If  the  amended  application  of 
that  preferred  operator  is  considered  by 
the  authorized  officer  to  be  at  least 
substantially  equal  to  the  best 
application,  the  preferred  operator  shall 
be  issued  the  visitor  service 
authorization.  If  a  preferred  operator 
does  not  amend  its  application  to  meet 
the  terms  and  conditions  of  the  best 
application,  the  authorized  officer  shall 
issue  the  visitor  service  authorization  to 
the  applicant  who  submitted  the  best 
application  in  response  to  the 
prospectus. 

§  251 .1 25    Preferred  operator  privileges 
and  limitations. 

(a)  A  preferred  operator  has  no 
preference  within  a  National  Forest  in 
Alaska  beyond  that  authorized  by 
section  1307  of  ANILCA  (16  U.S.C. 
1397)  and  by  §251.124  of  this  subpart. 

(b)  Local  residents  and  most  directly 
affected  Native  Corporations  have  equal 
priority  for  consideration  in  providing 
visitor  services  pursuant  to  §  251.124  of 
this  subpart. 

(c)  Nothing  in  this  subpart  shall 
prohibit  the  authorized  officer  from 
issuing  special  use  authorizations  to 
other  applicants  within  the  CSU,  as  long 
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as  the  requirements  of  §  251.124  are 
met. 

(d)  If  an  operator  qualifles  as  a  local 
resident  for  any  part  of  an  area 
designated  in  the  solicitation  for  a 
specific  visitor  service,  in  matters 
related  solely  to  that  solicitation,  the 
operator  shall  be  treated  as  a  local 
resident  for  the  entire  area  covered  by 
that  solicitation. 


(e)  The  preferences  described  in  this 
section  may  not  be  sold,  assigned, 
transferred,  or  devised,  either  directly  or 
indirectly,  in  whole  or  in  part. 

§251.126    Appeals. 

Decisions  related  to  the  issuance  of 
special  use  authorizations  in  response  to 
written  solicitations  by  the  Forest 
Service  under  this  subpart  or  related  to 


the  modification  of  special  use 
authorizations  to  reflect  historical  use 
are  subject  to  administrative  appeal 
under  subpart  C  of  this  part. 

Dated:  May  27.  2003. 

David  P.  Tenny. 

Deputy  Under  Secretary,  Natiirat  Resources 
and  Environment. 

(FR  Doc.  03-14630  Filed  6-10-03:  8:4.5  am] 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.  84.31 8A] 

Office  of  Elementary  and  Secondary 
Education — Evaluating  State 
Education  Technology  Programs  Grant 
Competition — Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  2003 

Purpose  of  Program:  The  purpose  of 
this  program  is  to  increase  the  capacity 
of  States  to  design,  conduct,  and 
procure  high-quality  evaluations  of 
educational  technology.  To  do  so,  this 
competition  supports  grants  to  States  to: 

(1)  Build  their  capacity  to  conduct 
scientiflcally  based  evaluations  of 
educational  technology  interventions, 
by  planning  and  conducting  an 
experimental  or  quasi-experimental 
evaluation  of  a  State-selected 
educational  technology  initiative;  and 

(2)  widely  disseminate  pertinent 
information,  based  on  what  is  learned 
about  the  evaluation  methods,  practices, 
analyses,  and  instruments  used,  that 
will  help  other  States  enhance  their 
ability  to  conduct  similar  empirical 
evaluations. 

States  receiving  awards  will: 

(1)  Develop  a  plan  to  conduct  a 
scientifically  based  evaluation  of  an 
educational  intervention  that  uses 
technology  applications  as  a  tool  to 
increase  student  achievement  in  one  or 
more  core  academic  subjects. 

(2)  Conduct  the  evaluation  in  a 
manner  that  tests  the  impact  of  the 
intervention  as  well  as  the  efficacy  of 
the  empirical  methods,  praotices,  and 
instruments  used  to  assess  the  impact  of 
the  intervention  on  student 
achievement. 

(3)  Disseminate  information  about  the 
evaluation  plan,  its  implementation, 
and  the  results  to  other  States  and  to 
school  districts  so  they  may  learn  from 
and  replicate  the  approach. 

For  FY  2003,  the  competition  for  new 
awards  focuses  on  projects  designed  to 
meet  the  priority  we  describe  in  the 
Priority  section  of  this  application 
notice. 

Eligible  Applicants:  The  Secretary 
seeks  to  fund  applications  that  are 
submitted  by  a  State  educational  agency 
(SEA),  or  an  SEA  on  behalf  of  a 
consortium  (partnership). 

Eligible  partnerships  are  comprised  of 
an  SEA  (that  must  serve  as  the  Hscal 
agent)  and  at  least  one  entity  from 
among  the  following  entities: 

(1)  Institutions  of  higher  education. 

(2)  Other  public  institutions. 

(3)  Research  organizations. 

(4)  Not-for-profit  organizations. 

(5)  For-profit  organizations. 


(6)  Other  State  educational  agencies 

(SEAs). 

(7)  Local  educational  agencies  (LEAs). 

(8)  Regional  educational  entities. 
Applications  Available:  ]une  11,  2003. 
Deadline  for  Transmittal  of 

Applications:  July  28,  2003. 

Estimated  Available  Funds: 
$4,200,000. 

Estimated  Range  of  Awards:  $300,000 
to  $650,000  (per  annum). 

Estimated  Average  Size  of  Awards: 
$475,000  (per  annum).' 

Maximum  Award:  We  will  reject  any 
application  that  proposes  a  budget  that 
exceeds  $650,000  for  any  of  the  three 
12-month  budget  periods. 

Estimated  Number  of  Awards:  6-9. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 
Applicable  Statute  and  Regulations: 

(a)  Section  2421(c)  of  part  D  of  the 
Elementary  and  Secondary  Education 
Act  (BSEA),  as  reauthorized  by  the  No 
Child  Left  Behind  Act  of  2001  (NCLB); 

(b)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75,  77.  80,  81,  82,  85, 
86,  97,  98,  and  99. 

SUPPLEMENTARY  INFORIMATION: 
Background 

Section  2421(c)  of  part  D  (Enhancing 
Education  Through  Technology  Act)  of 
the  ESEA  authorizes  the  Secretary  to 
award  competitive  grants  for  technical 
assistance  to  States  to  carry  out 
activities  to  achieve  the  purposes  of  that 
part.  Section  2402  (a)(7)  of  part  D 
provides  that  one  of  the  purposes  of  the 
Act  is  "To  support  the  rigorous 
evaluation  of  programs  funded  under 
this  part,  particularly  regarding  the 
impact  of  such  programs  on  student 
academic  achievement,  and  ensure  that 
timely  information  on  the  results  of 
such  evaluations  is  yvidely  accessible 
through  electronic  means." 

The  intent  of  this  competition  is  to 
help  States  learn  to  conduct  and  procure 
high-quality  evaluations  by  making 
funds  available  to  a  limited  number  of 
States  to  plan,  conduct,  and  report  such 
evaluations.  States  receiving  awards 
will  be  expected  not  only  to  benefit 
directly  from  the  experience,  but 
actively  share  their  work  with  other 
States.  Therefore,  grant  awards  from  this 
competition  are  for  States,  with 
assistance  from  their  grant  partners  or 
contractors,  to:  Plan  and  conduct 
rigorous,  scientifically  based 
evaluations  of  technology-enhanced 
educational  interventions;  test  and 
refine  the  methods,  practices,  analyses, 
and  instnmients  used;  document  project 
activities  and  outcomes:  and  to  inform 


the  evaluation  efforts  of  other  States  by 
making  available  to  those  States 
documented  information  about  the 
evaluation  plan,  its  implementation, 
and  results. 

The  Department  expects  that  the 
projects  it  funds  under  this  grant 
,  announcement  will  yield  the  following 
outcomes: 

(1)  Increased  capacity  within 
recipient  States  to  routinely  design  and 
conduct  scientifically  based  evaluations, 
particularly  in  carrying  out  directed 
State  technology  grant  competitions 
under  title  II,  part  D  of  the  ESEA. 

(2)  A  body  of  knowledge  that  can 
inform  other  States  about  effective 
methods,  practices,  instruments,  and 
conditions  for  conducting  scientifically 
based  evaluations,  including: 

a.  Replicable  methods,  practices, 
analyses,  and  instruments  States  and 
districts  can  use  to  conduct  rigorous 
scientifically  based  evaluations  of 
educational  interventions  that  use 
technology  as  a  tool  to  enhance  teaching 
and  learning. 

b.  Methodological  fi^meworks  States 
and  districts  can  use  to  identify 
technology-enhanced  educational 
interventions  that  measurably  increase 
student  academic  achievement,  improve 
instruction,  and  enhance  curriculum, 
including  interventions  that  integrate 
new  and  emerging  technologies  into  the 
curriculum. 

In  addition,  the  Department  expects 
the  evaluation  findings  that  result  from 
this  con)petition  will  yield  empirical 
evidence  about  the  conditions  and 
practices  under  which  educational 
technology  is  effective  in  helping 
students  meet  challenging  academic 
content  standards  and  in  increasing  ' 
student  academic  achievement. 

The  Department  expects  to  have 
substantial  involvement  with  applicants 
that  obtain  grants  under  this 
competition.  Therefore,  the  Department 
will  enter  into  a  cooperative  agreement 
with  each  grantee.  Under  the  agreement, 
the  Department  will  work  with  the 
grantee  to  refine  the  evaluation  and 
dissemination  plans  proposed  in  the 
application  and  will  review  plans  and 
other  deliverables  before  further  work 
proceeds.  (The  terms  "cooperative 
agreement"  and  "grant"  are  used 
interchangeably  in  this  solicitation.) 

In  applying  for  awards  under  this 
announcement,  applicants  must  propose 
a  plan  to  evaluate  the  impact  of 
technology-based  educational 
interventions  on  student  achievement  in 
the  core  academic  subjects.  Of  particular 
interest  to  the  Department  are 
elementary  and  secondary  school 
technology  interventions  that  are 
consistent  with  the  mission  and  goals  of 
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the  No  Child  Left  Behind  Act  of  2001. 
that  is,  interventions  to  help  students 
meet  challenging  State  academic 
content  standards  and  student  academic 
achievement  standards  and  to  close  the 
achievement  gap  between  low-income 
and  minority  students  and  their  peers. 
To  identify  and  select  an  intervention 
for  evaluation  applicants  might 
consider,  for  example: 

(a)  Innovative  distance  learning 
strategies  that  deliver,  particularly  to 
high-need  student  populations, 
specialized  or  rigorous  academic 
courses  and  curricula  through  the  use  of 
advanced  technologies,  including  video 
conferencing  and  virtual  instruction 
strategies. 

(b)  Professional  development 
programs  to  enable  teachers  to  integrate 
advanced  technologies,  including 
emerging  technologies,  into  curricula 
and  instruction  in  order  to  prepare 
students  to  meet  challenging  State 
academic  content  and  academic 
achievement  standards. 

(c)  Programs  that  use  technology  to 
connect  schools  and  teachers  with 
parents  and  students  in  order  to 
promote  meaningful  parental 
involvement;  foster  increased 
communication  (about  curricula, 
assignments,  and  assessments)  between 
students,  parents,  and  teachers;  and 
assist  parents  to  imderstand  the 
technology  being  applied  in  their  child's 
education,  so  that  parents  are  able  to 
reinforce  at  home  the  instruction  that 
their  child  receives  at  school. 

(d)  Classroom-based  courses  and 
curricula  that  include  integration  of 
technology  and  are  designed  to  help 
students  meet  challenging  State 
academic  content  and  student  academic 
achievement  standards. 

(e)  Programs  that  use  technology  to 
help  teachers  meet  the  high  standards  of 
teacher  quality  defined  in  ESEA. 

(f)  Programs  that  use  technology  to 
meet  the  educational  needs  of  students 
in  rural  areas. 

Examples  of  evaluation  activities  that 
may  be  funded  include,  but  are  not 
limited  to: 

(a)  Studies  that  compare  the 
achievement  of  students  who  take  high 
school  virtual  courses  with  the 
achievement  of  students  who  take  the 
same  courses  in  regular  classrooms  in 
order  to  determine  whether  the  virtual 
courses  result  in  the  saine  or  different 
levels  of  student  achievement  as  courses 
taught  in  the  regular  classroom;    , 

(b)  Studies  to  determine  the  relative 
effectiveness  of  various  locally  adopted, 
technology-enhanced  instructional 
programs  in  increasing  student 
achievement.  These  studies  might 
compare  the  academic  achievement  of 


students  in  classrooms  or  schools  where 
one  instructional  program  or  approach 
is  being  used  with  the  academic 
achievement  of  students  in  classrooms 
or  schools  where  another  technology- 
enhanced  instructional  program  or 
approach  is  being  used;  or 

(c)  Studies  to  determine  the  impact  on 
student  achievement  of  technology- 
enhanced  instruction  in  specific 
academic  content  areas  versus  academic 
content  area  instruction  without  the  use 
of  technology. 

Appliceuits,  in  developing  their 
proposals,  should  detail: 

1.  The  evaluation  approach  they 
propose  to  take,  including  the  methods, 
practices,  and  analyses  for:  (a)  Selecting 
the  intervention,  population,  and 
problem  for  study;  (b)  choosing  the 
sample;  and  (c)  collecting  and  analyzing 
data.         .     . 

2.  Provisions  for  assessing  the  efficacy 
of  the  evaluation  approach  and  making 
refinements  as  warranted. 

3.  Plans  for  documenting  project 
activities  and  disseminating  to  other 
States  and  school  districts  the 
knowledge  gained  over  the  course  of  the 
grant  about  how  and  under  what 
conditions  similar  evaluations  can  be 
replicated.  Proposed  strategies  should 
include,  but  not  be  limited  to,  the  use 
of  the  Internet  and  other  emerging 
technologies  and  venues.  At  a 
minimum,  dissemination  strategies 
should  include  the  establishment  and 
maintenance  of  a  project  Website  that 
will  host  continually  updated 
information  about:  (a)  The  technology 
intervention  being  evaluated;  (b)  the 
evaluation  methods,  practices,  and 
analyses  carried  out,  including  the  data 
collection  plans  and  instruments  used; 
(c)  any  modifications  that  occurred 
during  the  implementation  of  the 
project  along  with  the  rationale  for  those 
modifications;  (d)  the  processes  and 
conditions  necessary  for  other  States 
and  school  districts  to  replicate  the 
approach;  and  (e)  the  evaluation  results 
and  other  project  findings. 

Priority 

This  competition  focuses  on  projects 
designed  to  meet  the  following  priority. 
Under  34  CFR  75.105(c)(2)(i), 
applications  will  receive  up  to  20 
additional  points  depending  on  how 
well  they  meet  the  priority.  These 
points  are  in  addition  to  any  points  the 
application  earns  under  the  selection 
criteria. 

Competitive  Preference  Priority 

The  project  is  designed  to  determine 
whether  the  progrcim  implemented 
produces  meaningful  effects  on  student 
.  achievement  or  teacher  performance 


through  a' rigorous  evaluation. 
Evaluations  using  an  experimental 
design  are  the  strongest  for  determining 
program  effectiveness.  Thus,  the  project 
preferably  uses  an  experimental  design. 
An  evaluation  using  an  experimental 
design  is  one  where  subjects  (students, 
teachers,  classrooms,  or  schools)  are 
randomly  assigned  to  receive  the 
program  being  evaluated  or  to  be  in  a 
control  group  that  does  not  receive  the 
program.  Evaluations  using  an 
experimental  design  will  receive  up  to 
20  points. 

If  random  assignment  is  not  feasible, 
the  project  may  employ  a  quasi- 
experimental  design  with  carefully  - 
matched  comparison  conditions.  This 
alternative  design  attempts  to 
approximate  a  randomly  assigned 
control  group  by  matching  program 
participants  (students,  teachers, 
classrooms  or  schools)  with  non- 
participants  possessing  similar  pre- 
program characteristics.  Evaluations  of 
this  type  will  receive  up  to  10  points. 

Proposed  evaluations  that  use  neither 
experimental  designs  with  random 
assignment  or  quasi-experimental 
designs  using  a  matched  comparison 
group  will  receive  0  points  under  the 
competitive  preference  priority. 

Data  from  reliable  and  valid  measures 
of  the  intervention  that  the  program 
intends  to  implement  and  of  the 
outcomes  that  the  program  intends  to 
effect  should  be  collected  before  and 
after  participation  in  the  program  or  the 
comparison  condition. 

Points  awarded  under  this  priority 
will  be  determined  by  the  quality  of  the 
proposed  evaluation.  In  determining  the 
quality  of  the  evaluation,  we  will 
consider  the  extent  to  which  the 
applicant  presents  a  feasible,  credible 
plan  that  includes:  The  type  of  design 
to  be  used  (random  assignment  or 
matched  comparison);  outcomes  to  be 
measured;  a  discussion  of  how  students, 
teachers,  classrooms,  or  schools  will  be 
assigned  to  the  program  or  matched  for 
comparison  with  other  students, 
teachers,  classrooms,  or  schools;  and  a 
proposed  evaluator.  preferably 
independent,  with  the  necessary 
background  and  technical  expertise  to 
carrv  out  the  proposed  evaluation. 

Selection  Criteria 

We  will  use  the  following  selection 
criteria  to  evaluate  applications  for  new 
grants  under  this  program. 

The  maximum  score  for  all  of  these 
criteria  is  100  points. 

The  maximum  score  for  each  criterion 
is  indicated  in  parentheses. 

(a)  Significance  (20  points).  In 
determining  the  significance  of  the 
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proposed  project,  the  Secretary  will 
consider  the  following  factors: 

(1)  The  extent  to  which  the 
application  supports  the  Department's 
strategic  interests  embodied  in  the  No 
Child  Left  Behind  Act  of  2001:  greater 
accountability  for  student  achievement, 
increased  flexibility  and  local  control, 
more  parental  choice,  and  a  focus  on 
what  works. 

(2)  The  extent  to  which  the 
application  offers  a  reasonable  and 
sound  plan  that  likely  will  produce 
outcomes,  products,  or  publications  that 
will  inform  the  field  about  evaluation 
practice  to  determine  the  effectiveness 
of  new  and  advanced  technology  tools 
and  applications  in  education,  and  that 
are  easily  exportable  to  different 
settings,  including  urban,  rural,  and 
suburban  communities. 

(3)  The  extent  to  which  the 
application  proposes  to  disaggregate 
evaluation  results  so  that  the  impact  of 
the  intervention  on  the  academic 
achievement  of  sub-groups  of  students, 
such  as  students  who  are  ethnic  or 
language  minorities,  rurally  isolated,  or 
from  families  with  incomes  below  the 
poverty  line,  can  be  determined. 

(b)  Quality  of  the  project  design  (35 
points).  In  determining  the  quality  of 
the  design  of  the  proposed  project,  the 
Secretary  will  consider  the  following 
factors: 

(1)  The  extent  to  which  the 
methodology  proposed  is  thorough, 
feasible,  and  employs  a 
methodologically  sound  experimental  or 
quasi-experimental  design  to  determine 
the  effectiveness  of  the  educational 
technology  intervention  under  study. 

(2)  The  extent  to  which  the 
methodology  proposed  includes  the  use 
of  valid,  reliable,  and  objective 
performance  measures  that  are  clearly 
related  to  the  intended  outcomes  of  the 
intervention  being  evaluated. 

(3)  The  extent  to  which  the  proposed 
project  is  designed  to  build  evaluation 
capacity  and  practice  that  will  extend 
beyond  the  period  of  Federal  financial 
assistance. 

(4)  The  extent  to  which  the  design  for 
implementing  the  proposed  evaluation, 
documenting  evaluation  activities,  and 
disseminating  knowledge,  will  result  in 
information  to  guide  replication  of 
project  activities  or  strategies,  including 
information  about  the  effectiveness  of 
the  approach  or  strategies  employed  by 
the  project. 

(c)  Quality  of  project  personnel  (15 
points).  In  determining  the  quality  of 
project  personnel,  the  Secretary  will 
consider: 

(1)  The  extent  to  which  the  applicant 
encourages  applications  for  employment 
from  persons  without  regard  to  race, 


color,  national  origin,  gender,  age,  or 
disability. 

(2)  In  addition,  the  Secretary 
considers  the  following  factors: 

(i)  The  qualifications,  including 
relevant  training  and  experience,  of  the 
project  director  or  principal 
investigator. 

(ii)  The  qualifications,  including 
relevant  training  and  experience,  of 
project  consultants  or  subcontractors. 

(d)  Adequacy  of  resources  (15  points). 
In  determining  the  adequacy  of 
resources  for  the  proposed  project,  the 
Secretary  will  consider  the  following 
factors: 

(1)  The  extent  to  which  the 
partnership  members  contribute  to  the 
activities  assisted  under  the  grant  by 
providing  substantial  support  in  the 
form  of  non-Federal  funds  and/or  in- 
kind  contributions,  including  staff  and 
facilities. 

(2)  The  adequacy  of  support, 
including  facilities,  equipment, 
supplies,  and  other  resources,  from  the 
applicant  organization  or  the  lead 
applicant  organization. 

C3)  The  relevance  and  demonstrated 
commitment  of  each  partner  in  the 
proposed  project  to  the  implementation 
and  success  of  the  project. 

(4)  The  potential  for  the  incorporation 
of  project  purposes,  activities,  or 
benefits  into  the  ongoing  program  of  the 
agency  or  organization  at  the  end  of 
Federal  funding. 

(e)  Quality  of  the  management  plan 
(15  points).  In  determining  the  quality 
of  the  management  plan  for  the 
proposed  project,  the  Secretary  will 
consider  the  following  factors: 

(1)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks. 

(2)  The  adequacy  of  procedures  for 
ensuring  feedback  and  continuous 
improvement  in  the  operation  of  the 
proposed  project. 

Waiver  of  Proposed  Rulemaking 

Under  the  Administrative  Procedure 
Act  (5  U.S.C.  553),  the  Department 
generally  offers  interested  parties  the 
opportunity  to  comment  on  proposed 
priorities  and  other  program 
requirements.  Ordinarily,  this  practice 
would  have  applied  to  the  competitive 
priority,  selection  criteria,  and 
requirements  in  this  notice.  Section 
437(d)(1)  of  the  General  EducaUon 
Provisions  Act  (GEPA).  however, 
exempts  rules  that  apply  to  the  first 
competition  under  a  new  program  from 
this  requirement.  The  competition 


covered  by  this  notice  is  a  new  activity 
under  the  National  Technology 
Activities  authorized  by  the  ESEA.  as 
reauthorized  by  the  No  Child  Left 
Behind  Act  of  2001.  The  Secretary,  in 
accordance  with  section  437(d)(1)  of 
GEPA,  in  order  to  ensure  timely  grant 
awards,  has  decided  to  forego  public 
comment  with  respect  to  the 
competitiver  priority,  selection  criteria 
and  program  requirements.  The 
competitive  priority,  selection  criteria, 
and  requirements  of  this  grant  notice 
will  apply  only  to  the  FY  2003  grant 
competition. 

Application  Procedures 

The  Government  Paperwork 
Elimination  Act  (GPEA)  of  1998,  (Pub. 
L.  105-277)  and  the  Federal  Financial 
Assistance  Management  Improvement 
Act  of  1999,  (Pub.  L.  106-107) 
encourage  us  to  undertake  initiatives  to 
improve  our  grant  processes.  Enhancing 
the  ability  of  individuals  and  entities  to 
conduct  business  with  us  electronically 
is  a  major  part  of  our  response  to  these 
Acts.  Therefore,  we  are  taking  steps  to 
adopt  the  Internet  as  our  chief  means  of 
conducting  transactions  in  order  to 
improve  services  to  our  customers  and 
to  simplify  and  expedite  our  business 
processes. 

We  are  requiring  that  applications  to 
the  FY  2003  Evaluating  State  Education 
Technology  Programs  Grant 
Competition  be  submitted  electronically 
using  e-Application  available  through 
the  Education  Department's  e-GRANTS 
system.  The  e-GRANTS  system  is 
accessible  through  its  portal  page  at: 
http://e-gmnts.ed.gov. 

Applicants  who  are  unable  to  submit 
an  application  through  the  e-GRANTS 
system  may  apply  for  a  waiver  to  the 
electronic  submission  requirement.  To 
apply  for  a  waiver,  applicants  must 
explain  the  reason(s)  that  prevent  them 
from  using  the  Internet  to  submit  their 
applications.  The  reasons(s)  must  be 
outlined  in  a  letter  addressed  to:  Enid 
Simmons,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW.. 
room  3E215,  Washington,  DC  20202.  We 
must  receive  your  letter  no  later  than 
two  weeks  before  the  closing  date. 

Any  application  that  receives  a  waiver 
to  the  electronic  submission 
requirement  will  be  given  the  same 
consideration  in  the  review  process  as 
an  electronic  application. 

Pilot  Profect  for  Electronic  Submission 
of  Applications 

In  FY  2003,  the  U.S.  Department  of 
Education  is  continuing  to  expand  its 
pilot  project  for  electronic  submission  of 
applications  to  include  additional 
formula  grant  programs  and  additional 
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discretionary  grant  competitions.  The 
Evaluating  State  Education  Technology 
Programs  Grant  Competition  is  one  of 
the  programs  included  in  the  pilot 
project. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e- Application)  portion  of  the  Grant 
Administration  and  Payment  System 
(GAPS).  Users  of  e-Application  will  be 
entering  data  on-line  while  completing 
their  applications.  You  may  not  e-mail 
a  soft  copy  of  a  grant  application  to  us. 
The  data  you  enter  on-line  will  be  saved 
into  a  database.  We  shall  continue  to 
evaluate  the  success  of  the  electronic 
submission  of  applications  and  solicit 
suggestions  for  improvement. 

Ifyou  participate  in  e-Application, 
please  note  the  following: 

•  When  you  enter  the  e-Application 
system,  you  will  find  information  about 
its  hours  of  operation. 

•  You  must  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Education 
Assistance  (ED  424),  Budget 
Information — Non-Construction 
Programs  (ED  524),  and  all  necessary 
assurances  and  certifications. 

•  After  you  electronically  submit 
your  application,  you  will  receive  an 
automatic  acknowledgement,  which 
will  include  a  PR/ Award  number  (an 
identifying  number  unique  to  your 
application). 

•  Within  three  working  days  after 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Education  Assistance  (ED  424) 
to  the  Application  Control  Center  after 
following  these  steps: 

1.  Print  ED  424  from  the  e- 
Application  system. 

2.  The  institution's  Authorizing 
Representative  must  sign  this  form. 

3.  Place  the  PR/ A  ward  number  in  the 
upper  right  hand  comer  of  the  hard 
copy  signatiu-e  pagfe  of  the  ED  424. 

4.  Fax  the  signed  ED  424  to  the 
Application  Control  Center  at  (202) 
260-1349. 


•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

•  Closing  Date  Extension  in  Case  of 
System  Unavailability:  If  you  are 
prevented  frt)m  submitting  your 
application  on  the  closing  date  because 
the  e-Application  system  is  unavailable, 
we  will  grant  you  an  extension  of  one 
business  day  in  order  to  transmit  your 
application  electronically,  by  mail,  or  by 
hand  delivery.  For  us  to  grant  this 
extension — 

1 .  You  must  be  a  registered  user  of  e- 
Application,  and  have  initiated  an  e- 
Application  for  this  competition;  and 

2.  (a)  The  e-Application  system  must 
be  unavailable  for  60  minutes  or  more 
between  the  hours  of  8:30  and  3:30  p.m., 
Washington,  DC  time,  on  the  deadline 
date;  or 

(b)  The  e-Application  system  must  be 
unavailable  for  any  period  of  time 
during  the  last  hour  of  operation  (that  is, 
for  any  period  of  time  between  3:30  and 
4:30  p.m.,  Washington,  DC  time)  on  the 
deadline  date. 

The  Department  must  acknowledge 
and  confirm  these  periods  of 
unavailability  before  granting  you  an 
extension.  To  request  this  extension  you 
must  contact  either  (1)  the  person  listed 
elsewhere  in  this  notice  under  FOR 
FURTHER  INFORMATION  CONTACT  or  (2)  the 
e-GRANTS  help  desk  at  1-888-336- 
8930. 

You  may  access  the  electronic  grant 
application  for  the  Evaluating  State 
Education  Technology  Programs  at: 
http://e-grants.ed.gov. 

We  have  included  additional 
inforination  about  the  e-Application 
pilot  project  (see  Parity  Guidelines 
Between  Paper  and  Electronic 
Applications)  in  the  application 
package. 

FOR  FURTHER  INFORMATION  CONTACT:  Enid 
Simmons,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3E215,  Washington,  DC  20202: 


Telephone:  (202)  708-9499  or  via 
Internet:  enid.simmons@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TODD),  you  may 
call  the  Federal  Information  Relay 
Service  (FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  docimient  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 

-  of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 

.  index.html. 

Program  Authority:  20  U.S.C.  6771(c). 
Dated:  )une  5.  2003. 
Eugene  W.  Hickock, 

Under  Secretary  of  Education. 

(FR  Doc.  03-14716  Filed  6-10-03:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  579 

[Doclcet  No.  NHTSA  2001-6677;  Notice  5] 

RIN  2127-AI92 

Reporting  of  information  and 
Documents  About  Potentiai  Defects 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Final  rule;  response  to  petitions 
for  reconsideration. 

SUMMARY:  This  document  responds  to 
previously-unaddressed  issues  raised  in 
petitions  for  reconsideration  of  the  final 
rule  published  on  July  10.  2002.  that 
implemented  the  early  warning 
reporting  provisions  of  the 
Transportation  Recall  Enhancement, 
Accountability,  and  Documentation 
(TREAD)  Act.  Under  this  rule,  motor 
vehicle  and  motor  vehicle  equipment 
manufacturers  will  be  required  to  report 
information  and  to  submit  documents 
about  customer  satisfaction  campaigns 
and  other  activities  and  events  that  may 
assist  NHTSA  to  promptly  identify 
defects  related  to  motor  vehicle  safety. 
NHTSA  responded  to  some  of  the  issues 
raised  in  the  petitions  in  a  notice 
published  on  April  15.  2003,  and  stated 
that  it  would  respond  to  the  remaining 
issues  in  the  future. 

DATES:  Effective  Date:  The  effective  date 
of  the  amendments  made  by  this  final 
rule  is  July  11,  2003.  Petitions  for 
Reconsideration:  Petitions  for 
reconsideration  of  any  amendments 
made  by  this  final  rule  must  be  received 
not  later  than  July  28,  2003. 
ADDRESSES:  Petitions  for  reconsideration 
of  the  amendments  made  by  this  final 
rule  must  refer  to  the  docket  or 
Regulatory  Identification  Number  (RIN) 
for  this  rulemaking,  and  be  addressed  to 
the  Administrator,  National  Highway 
Traffic  Safety  Administration  (NHTSA). 
You  may  submit  a  petition  by  any  of  the 
following  methods: 

•  Web  site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 

•  Fax:  1-202-493-2251. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Nassif  Building, 
Room  PL-401,  Washington,  DC  20590- 
001. 

•  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street,  SW..  Washington, 
DC.  between  9  a.m.  and  5  p.m..  Monday 


through  Friday,  except  Federal 
Holidays. 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
petitions. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

non-legal  issues,  contact  Jonathan 
White.  Office  of  Defects  Investigation. 
NHTSA  (phone:  202-366-5226).  For 
legal  issues,  contact  Taylor  Vinson. 
Office  of  Chief  Counsel.  NHTSA  (phone: 
202-366-5263). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  July  10,  2002,  NHTSA  published 
a  final  rule  implementing  the  early 
warning  reporting  provisions  of  the 
Transportation  Recall  Enhancement, 
Accountability,  and  Documentation 
(TREAD)  Act,  established  by  49  U.S.C. 
30166(m)  (67  FR  45822).  The  reader  is 
referred  to  that  document,  and  the  prior 
Notice  of  Proposed  Rulemaking  (NPRM) 
(66  FR  66190)  for  further  information. 

Petitions  for  reconsideration  of  the 
rule  were  filed  on  or  before  August  26. 
2002,  by  the  Alliance  of  Automobile 
Manufacturers  (the  Alliance),  General 
Motors  Corporation  (GM),  the  National 
Association  of  Trailer  Manufacturers 
(NATM),  the  National  Truck  Equipment 
Association  (NTEA).  the  Recreational 
Vehicle  Industry  Association  (RVIA). 
and  the  Juvenile  Products 
Manufacturers  Association  (JPMA). 

GM  and  NATM  filed  untimely 
supplemental  comments  on  October  15. 
2002.  and  a  petition  for  rulemaking  was 
filed  by  the  National  Trailer  Dealers 
Association  (NTDA)  on  November  1. 
2002  relating  to  the  threshold  for  full 
reporting.  On  November  23.  2002. 
NATM  filed  a  petition  for  rulemaking  to 
delay  the  initial  reporting  date  under 
the  rule,  as  did  NTEA  and  RVIA  jointly, 
on  December  5,  2002.  Additional 
comments  were  filed  by  Public  Citizen 
on  November  26,  2002,  and  Stephen  E. 
Selander  on  November  27,  2002. 

On  October  10,  2002,  the  Alliance 
wrote  NHTSA  requesting  that  certain 
issues  it  had  raised  in  its  petition  be 
treated  on  a  prioritized  basis.  It 
separated  its  issues  into  three  groups 
and  explained  that  "Generally,  those 
issues  given  a  priority  "1"  rating  are 
those  that  require  resolution  to  allow 
Alliance  members  to  effectively  plan 
and  efficiently  execute  actions  needed 
to  develop  compliant  reporting 
systems."  These  issues  concerned  field 
reports,  in-plant  inspection  records  and 
other  documents,  one  time  historical 
reports,  and  multiple  "substantially 
similar"  platforms.  After  reviewing  the 
Alliance's  comments  and  letter  of 


October  10,  the  agency  concluded  that 
granting  this  request  would  aid  in  an 
orderly  implementation  of  the  final  rule 
and,  on  April  15,  2003,  we  published  a 
notice  addressing  the  Alliance's  priority 
"1"  issues  as  well  as  other  issues  (68  FR 
18136). 

This  notice  addresses  remaining 
issues  raised  by  the  Alliance  and  other 
persons  in  timely  filed  petitions  for 
reconsideration  of  the  final  rule.  Issues 
related  to  thresholds  for  reporting  will 
be  addressed  in  a  subsequent  notice. 

II.  Petitions  Concerning  the 
Recordkeeping  Requirements  of  49  CFR 
Part  576 

Each  manufacturer  of  motor  vehicles 
and  motor  vehicle  equipment  is 
required  to  retain  the  underlying 
records  on  which  the  information  that  it 
reports  to  NHTSA  under  the  final  early 
warning  reporting  rule  is  based.  These 
records  must  be  kept  for  a  period  of  five 
calendar  years  from  the  date  on  which 
they  were  generated  or  acquired  by  the 
manufacturer  (see  49  CFR  576.5(b)). 
Among  the  information  to  be  reported  to 
NHTSA  under  the  early  warning 
reporting  final  rule  is  the  one-time 
submission  by  certain  manufacturers  of 
certain  historical  information  for  a 
period  that  begins  April  1,  2000  (Section 
579.28(c)).  Section  576.5(b)  requires 
manufacturers  of  motor  vehicles  to 
retain  the  underlying  records  for  the 
one-time  historical  report,  which  covers 
the  12-quarterly  period  ending  March 
31,  2003,  until  the  same  date  in  2008. 
The  Alliance  asserted  that  these  two 
regulatory  provisions  have  the  effect  of 
requiring  manufacturers  to  retain 
records  for  periods  longer  than  five 
years,  "a  burden  that  was  not  identified 
or  estimated  in  connection  with  the 
adoption  of  the  final  rule  or  in  the 
Paperwork  Reduction  Act  clearance 
request  submitted  by  the  agency  to 
OMB."  The  Alliance  suggested  that 
"manufacturers  (could)  retain  the 
supporting  information  for  each  historic 
report  for  a  period  of  time  equal  to  five 
years  fi-om  the  beginning  of  the 
reporting  quarter.  Thus,  for  example,  the 
record  used  to  prepare  the  historic 
report  for  the  third  quarter  of  2002 
would  be  retained  until  the  third  quarter 
of  2007 — five  years  after  their  creation." 

The  Alliance's  interpretation  differs 
from  ours.  The  regulatory  requirement  is 
to  retain  the  underlying  records  for  a 
period  of  five  years  "ft-om  the  date  on 
which  they  were  generated,  br  acquired 
by  the  manufacturer"  not  five  years  after 
the  date  of  the  report  to  NHTSA.  Under 
the  existing  regulation,  as  we  interpret 
it,  the  records  uaderlying  the  oldest  data 
used  to  prepare  the  historical  report, 
those  for  the  second  quarter  of  2000, 
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would  be  retained  until  the  second 
quarter  of  2005.  five  years  after  the 
records  were  generated.  This  is 
consistent  with  the  outcome  that  the 
Alliance  requested. 

JPMA  asked  whether  it  was  necessary 
to  retain  "non-substantive  information 
(such  as  name,  address,  telephone 
number  of  claimant),  or  hard-copies  of 
incoming  or  outgoing  correspondence 
related  to  the  claim  (such  as  letters 
obtaining  additional  information  from 
the  claimant),  that  complete  the  entire 
underlying  claim  record."  The  answer  is 
yes,  it  is  necessary  to  retain  this 
information.  It  is  substantive  material. 
For  example,  we  may  wish  to  contact 
the  claimant.  The  records  underlying 
the  reports  to  NHTSA  will  not  be 
complete  without  the  information 
referred  to  by  JPMA. 

III.  Petitions  To  Clarify  Production 
Numbers  To  Be  Reported  Under  Part 
579 

The  final  rule  requires  reporting  of 
production  numbers  by  manufacturers 
who  sell  vehicles  in  the  United  States 
even  if  those  vehicles  are  made  outside 
the  United  States.  The  Alliance,  JPMA, 
and  RMA  viewed  the  production 
reporting  as  ambiguous,  that  it  could  be 
interpreted  as  requiring  a  manufacturer 
to  report  its  world-wide  production.  The 
Alliance  assumed. that  NHTSA  only 
wants  production  figures  for  units 
destined  for  sale  in  the  United  States, 
otherwise  NHTSA  could  be  comparing 
U.S.  trend-indicator  data  against  a 
world-wide  production  number.  The 
Alliance  is  correct,  with  the  caveat  that 
vehicles  destined  for  lease  in  the  United 
States  are  included  as  well.  Moreover, 
for  the  same  reason,  manufacturers 
producing  vehicles  in  the  United  States 
for  export  should  not  include  the 
exported  vehicles  in  their  production 
numbers. 

IV.  Petitions  To  Amend  or  To  Clarify 
Section  579.4(c),  Other  Terms 

Section  579.4(c)  contains  definitions 
of  terms  used  in  the  early  warning 
reporting  final  rule.  We  were  asked  to 
amend  or  to  clarify  a  number  of  these 
terms  as  well  as  to  add  definitions. 

1.  Affiliate.  The  final  rule  defines 
"affiliate"  in  pertinent  part  as  "a  person 
that  directly,  or  indirectly  through  one 
or  more  intermediates,  controls  or  is 
controlled  by,  or  is  under  common 
control  with,  the  person  specified." 
RMA  recognized  that  we  had  based  this 
definition  on  regulations  of  the 
Seciuities  and  Exchange  Commission 
(SEC)  (17  CFR  230.405),  which  also 
provide  a  separate  definition  of 
"control."  RMA  urged  us  to  adopt  the 
SEC  definition  "in  order  to  ensure  that 


the  term  'affiliate'  is  defined  with 
specificity."  We  concur  with  this 
recommendation,  and  are  defining  the 
term  "control"  as  follows: 

Control  (including  the  terms  controlling, 
controlled  by,  and  under  common  control 
with)  means  the  possession,  direct  or 
indirect,  of  the  power  to  direct  or  cause  the 
direction  of  the  management  and  policies  of 
a  person,  whether  through  the  ownership  of 
voting  securities,  by  contract,  or  otherwise. 

2.  Base.  JPMA  asked  whether  "base" 
means  only  a  detachable  base  used  with 
an  infant  seat  and  not  the  permanently- 
installed  base  associated  with  some 
designs  of  convertible  child  restraints 
that  allow  changing  positions  for  child 
comfort.  We  defined  "base"  as  "the 
detachable  bottom  portion  of  a  child 
restraint  system  that  may  remain  in  the 
vehicle  to  provide  a  base  for  securing 
the  system  to  a  seat  in  a  motor  vehicle." 
Thus,  this  term  applies  only  to  the 
detachable  base  used  with  an  infant 
seat. 

3.  Buckle  and  release  harness.  JPMA  - 
also  asked  whether  the  definition  of 
"buckle  and  restraint  harness"  included 
"harness  clips.".  See  Section 
579.25(b)(2).  Our  definition  included 
"the  components  that  are  intended  to 
restrain  a  child  seated  in  such  a 
system.  *   *   *"A  harness  clip  can  help 
ensure  that  the  harness  is  properly 
positioned  on  the  child's  shoulders  and 
chest  at  time  of  impact.  However,  under 
the  early  warning  rule,  we  do  not  view 
it  as  a  component  intended  to  restrain 

a  seated  child.  If  a  manufacturer 
receives  a  claim  or  notice  of  a  death  or 
injury  that  is  alleged  to  be  due  to  a 
problem  or  defect  in  a  harness  clip,  the 
incident  would  be  reported  under 
"other"  rather  than  "buckle  and 
restraint  harness." 

4.  Claim.  In  its  comments  on  the 
NPRM,  the  Alliance  recommended  that 
early  warning  reports  of  injuries  should 
not  include  claims  or  notices  about 
"emotional"  and  other  non-physical 
injuries  because  these  are  not  ordinarily 
the  type  of  injury  with  which  NHTSA 
is  concerned  under  the  Vehicle  Safety 
Act.  We  disagreed,  noting  that  a  claim 
for  emotional  distress  following  (for 
example)  an  inadvertent  airbag 
deployment  or  a  loss  of  vehicle  control 
would  be  of  interest  to  us  (p.  45840). . 
The  final  rule  requires  manufacturers  of 
500  vehicles  or  more,  and 
manufacturers  of  tires  and  child 
restraint  systems,  to  provide 
information  on  claims  of  injuries  and  on 
notices  of  injuries  occurring  in  the 
United  States  that  are  alleged  or  proven 
to  be  due  to  a  defect  in  the 
manufacturer's  product.  Reportable 
injuries  were  not  limited  in  the 
regulatory  text.  The  preamble  indicated 


that  NHTSA  intends  the  term  "injury" 
to  include  non-physical  as  well  as 
physical  injuries.  Saying  that  it  had  not 
been  clear  as  to  what  we  meant,  the 
Alliance  requested  that  we  exclude  from 
the  definitions  of  "claim"  and  "notice" 
any  injury  claim  "that  is  derivative  of  a 
fatality/injury  claim  that  is  separately 
reportable  under  the  early  warning 
system."  In  support  of  its  latest  request, 
the  Alliance  evoked  the  specter  of 
derivative  claims  by  persons  related  to 
persons  injured  in  a  crash  but  who 
themselves  were  not  physically  present 
when  the  injury  occurred.  The  Alliance 
asserted  that  reporting  of  derivative 
injury  claims  will  distort  the  real  injury 
accident  rate  for  a  particular  make/ 
model  of  vehicle. 

We  have  reviewed  the  Alliance's 
request  and  are  modifying  the 
regulations  in  part.  Claims  may  be 
asserted  until  the  statute  of  limitations 
runs.  In  some  cases,  the  initial  claim 
against  a  manufacturer  will  be  made  by 
a  person  physically  injured  as  a  direct 
result  of  a  crash,  whether  the  claimant 
is  inside  a  vehicle  or  outside  of  it.  But 
in  other  cases,  the  initial  claim  may  be 
filed  by  a  person  outside  the  vehicle 
who  was  not  physically  injured  by  the 
crash  or  physically  present  at  the  crash. 
There  could  be  a  considerable  difference 
in  time  between  the  submission  of  the 
two  claims.  We  want  to  be  aware  of 
claims  arising  out  of  alleged  defects  as 
soon  as  possible,  and  therefore  do  not 
want  to  broadly  exempt  all  derivative 
claims.  However,  a  derivative  injury 
claim  would  appear  to  provide  little 
benefit  for  early  warning  reporting 
purposes  when  an  incident  involving  a 
death  or  injury  that  is  the  predicate  for 
the  derivative  claim  has  been  reported 
to  NHTSA.  We  are  balancing  these 
concerns  by  retaining  the  general 
requirement  that  manufacturers  report 
claims  and  notices  by  vehicle  occupants 
and  people  outside  vehicles  who  were 
not  physically  injured  in  a  crash  but 
presented  claims  for  emotional  distress, 
but  are  adding  an  exclusion  that  these 
claims  and  notices  need  not  be  reported 
if  the  manufacturer  has  reported  the 
incident  as  an  incident  involving  a 
death  or  iAjur}'.  This  exclusion  includes 
a  claim  for  a  non  physical  injury 
presented  in  the  same  document  as  a 
claim  for  death  or  a  physical  injury,  and 
a  claim  for  a  non  physical  injury 
received  by  the  manufacturer  in  the 
same  reporting  period  as  the  claim  for 
death  or  physical  injury,  regardless  of 
which  was  received  first.  To  clarify  this 
point,  we  are  adding  a  subsec*ion  to 
Section  579.28  that  states  that  if  a 
manufacturer  has  reported  a  claim  or 
notice  relating  to  an  incident  involving 
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death  or  injury,  the  manufacturer  need 
not  report  a  claim  or  notice  arising  out 
of  the  incident  by  a  person  who  was  not 
injured  physically-  For  further 
discussion  of  this  subsection,  see 
Paragraph  VI  below  relating  to  property 
deunage  claims. 

,  RMA  also  urged  NHTSA  to  exclude 
non-physical  injuries.  It  was  concerned 
that  such  a  requirement  "could  lead  to 
the  filing  of  frivolous  or  baseless  claims 
that  may  be  part  of  a  campaign  designed 
solely  to  damage  the  reputation  of  a  tire 
manufacturer."  RMA  has  not 
demonstrated  that  in  reality  this  would 
be  a  likely  problem.  We  addressed  the 
issue  in  the  final  rule.  We  further  note 
that  the  rules  of  many  courts  preclude 
the  filing  of  frivolous  claims.  See,  e.g.. 
Rule  11(b),  Fed.  R.  Civ.  P.  In  any  event, 
we  will  be  able  to  deal  with  such 
matters  during  the  screening  process. 

5.  Field  report.  We  reviewed  our 
revised  redefinition  of  "field  report" 
after  its  publication  on  April  15,  2003 
(68  FR  18136  at  18142)  and  concluded 
that  it  could  be  clarified  and  simplified 
by  removal  of  some  commas.  We  have 
revised  the  definition  accordingly. 

6.  Fire.  The  final  rule  defined  "fire" 
to  mean  "combustion  or  burning  of  any 
material  in  a  vehicle  as  evidenced  by, 
but  not  limited  to,  flame,  smoke,  sparks, 
or  smoldering."  The  Alliance  objected 
to  the  definition  and  asserted  that  the 
definition  includes  events  which  may 
not  result  in  a  fire.  Consequently,  in 
their  view,  the  reporting  category  may 
overstate  "fires"  to  the  uninformed 
when  "they  may  involve  nothing  more 
than  reports  of  exhaust  smoke  *   *   *   ." 
The  Alliance  recommended  that  the  title 
of  the  reporting  category  be  changed  to 
"FSSS"  to  indicate  that  more  events  are 
included  than  just  fire  events,  i.e., 
"flame,  smoke,  sparks,  or  smoldering." 

We  agree  that  some  of  the  events 
referred  to  under  the  current  definition 
of  "fire"  are  not  generally  considered 
fires  as  that  term  is  normally  used  by 
the  public.  However,  many  of  the 
system  and  component  categories 
include  items  that  are  not  fully 
consistent  with  a  layman's  use  of  the 
word.  That  is  why  we  developed 
regulatory  definitions.  Therefore,  we  see 
no  need  to  revise  the  definition  as 
requested.  However,  we  will  make  a 
wording  change  to  clarify  that  not  all 
events  covered  by  the  definition  involve 
flame.  Moreover,  we  have  recently 
encountered  euphemistic  descriptions 
of  fires  by  manufacturers  as  "thermal 
events."  We  are  adding  a  reference  to 
"thermal  events"  to  assure  that  they  are 
not  omitted  in  reporting.  Of  course, 
thermal  events  would  not  include  heat 
generated  by  a  normally  operating 
engine  or  heating/cooling  by  a  vehicle's 


climate  control  system.  Therefore,  the 
term  "fire"  is  amended  to  mean 

combustion  er  burning  of  any  material  or  fuel 
in  or  from  a  vehicle  as  evidenced  by  flame. 
The  term  also  includes,  but  is  not  limited  to, 
thermal  events  and  fire-related  phenomena 
such  as  smoke,  sparks,  or  smoldering,  but 
does  not  include  events  and  phenomena 
associated  with  a  normally  functioning 
vehicle  such  as  combustion  of  fuel  within  the 
engine  or  exhaust  from  an  engine. 

7.  Handle.  JPMA  pointed  out  that  the 
final  rule  requires  child  restraint  system 
manufacturers  to  report  incidents 
involving  "handles."  Because  some 
child  restraints  do  not  have  separate 
handles,  and  are  designed  to  be  carried 
by  the  shell.  JPMA  asserted  that  it  is 
necessary  to  define  "handle"  as  a 
separate  element  of  a  child  restraint.  It 
suggested  a  definition  of  "handle."  with 
which  we  generally  concur.  We  are 
adopting  a  definition  of  "handle"  to 
read  as  follows: 

Handle  means  any  element  of  a  child 
restraint  system  that  is  designed  to  facilitate 
carrying  the  restraint  outside  a  motor  vehicle, 
other  than  an  element  of  the  seat  shell. 

8.  Minimal  specificity.  Under  the  final 
rule,  a  tire  manufacturer  must  report  the 
aggregate  number  of  property  damage 
claims  it  received  during  a  calendar 
quarter  that  identify  the  manufacturer, 
model,  and  tire  line.  The  reporting 
manufacturer  must  also  identify  the 
component  of  the  tire  allegedly  giving 
rise  to  the  claim.  However,  if  the 
property  damage  claim  fails  to  specify 
the  component,  the  manufacturer  is  not 
required  to  include  the  report  in  the 
aggregate  number  reported. 

RMA  reiterated  its  comment  to  the 
NPRM  that  the  tire  identification 
number  (TIN)  be  added  to  the  definition 
of  "minimal  specificity."  Its  request 
focused  on  property  damage  claims. 
RMA  argued  that  a  report  of  property 
damage  claims  is  meaningless  unless 
the  TIN  of  the  tire  involved  in  the  claim 
is  known,  and  that,  in  many  instances, 
the  TIN  and  other  information, 
including  the  component  code  to  be 
identified,  will  not  be  specified  in  a 
claim.  RMA  urged  us  to  "reconsider  this 
issue."  and  "require  the  inclusion  of  the 
TIN  information  for  purposes  of 
satisfying  the  'minimal  specificity' 
necessary  to  trigger  a  tire  manufacturer's 
obligation  to  report  property  damage 
claims."  In  support.  RMA  argued  that 
without  the  TIN,  manufacturers  will  not 
be  able  to  report  at  the  level  of  the  stock 
keeping  unit  (SKU)  number  for  a  tire, 
which  is  a  required  reporting  element 
under  Section  579.26.  Without  the  TIN, 
RMA  claimed  that  data  could  only  be 
completed  by  tire  line  and  size  and 
would  be  of  limited  benefit  to  NHTSA. 


With  respect  to  property  damage  claims, 
we  agree  and  are  amending  the  last 
sentence  of  Section  579.26(c)  to  state 
that  "No  reporting  is  necessary  if  the 
system  or  component  involved  is  not 
specified  in  such  codes,  or  if  the  TIN  is 
not  specified  in  any  property  damage 
claim."  As  elsewhere  under  the  early 
warning  rule,  the  term  "claim"  includes 
both  the  initial  document  received  by 
the  manufacturer  and  subsequent 
documents.  However,  we  are  not 
changing  the  definition  of  minimal 
specificity  with  respect  to  tires,  so 
claims  and  notices  of  deaths  or  injuries 
must  be  reported  under  Section 
579.26(b)  even  if  the  TIN  is  not  known. 
As  specified  in  Section  579.28(f)(2)(i),  if 
the  tire  manufacturer  subsequently 
became  aware  of  the  TIN.  it  must  submit 
an  updated  report. 

RMA  also  claimed  that  an  actual 
physical  inspection  is  necessary  to 
provide  meaningful  information  about 
potential  tire  problems.  However,  we 
decline  RMA's  suggestion  to  only  report 
property  damage  claims  involving  tires 
that  have  been  inspected.  For  early 
warning  reporting  purposes,  we  are 
collecting  information  on  the  basis  of 
what  is  "claimed"  rather  than  the 
manufacturer's  view  of  the  claim. 

9.  Model.  Under  the  final  rule,  a  child 
restraint  system  is  defined  as 
"equipment."  Under  Section  579.25(a). 
manufacturers  of  child  restraint  systems 
must  provide  information  on  each  make 
and  "model."  For  equipment,  we 
defined  "model"  as  "the  name  that  its 
manufacturer  uses  to  designate  it." 
JPMA  asserted  that  the  industry  uses 
model  designators  for  reasons  that  do 
not  always  correspond  with  structural 
or  material  differences  in  the  product. 
Manufacturers  may  assign  a  different 
"model  number"  to  identify  different 
patterns  on  the  pad  fabric  or  to  identify 
products  destined  for  different  retailers. 
Requiring  reporting  by  "model  number" 
could  result  in  separating  similar 
restraints  into  different  reports. 
Accordingly,  JPMA  recommended  that 
"model"  be  defined  "to  be  child 
restraints  with  the  same  shell  and  same 
restraint/harness  system."  Thus,  in  its 
opinion,  child  restraints  offered  with 
and  without  bases  would  be  the  same 
"model"  if  they  nevertheless  have  the 
same  shell  and  restraint/harness  system. 
If  two  restraints  use  the  same  shell  but 
different  restraint/harness 
configurations,  they  would  be  defined 
as  separate  "models." 

The  definitional  problem  is  that 
"model"  has  been  defined  to  mean  a 
"name"  that  a  manufacturer  uses  to 
designate  a  vehicle  or  equipment. 
JPMA's  comment  did  not  indicate  that 
child  restraint  system  manufacturers  use 
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the  same  name  to  identify  systems  with 
the  same  shell  and  restraint/harness  if 
they  otherwise  differ.  However,  it  is  our 
understanding  that  they  do.  We  have 
considered  whether  adopting  JPMA's 
suggested  definition,  which  does  not 
include  "base"  as  a  definitional 
criterion,  might  result  in  a  reduction  of 
reporting  that  could  lead  to  a  failure  "to 
receive  early  indicators  of  problems 
with  bases.  If  Model  X,  for  example, 
having  the  same  shell  and  restraint/ 
harness  is  manufactured  in  two 
configurations,  one  with  a  base  and  one 
without,  and  its  manufacturer  receives 
reportable  data  regarding  the 
configuration  with  a  base,  the  data 
cannot  be  realistically  evaluated  for 
early  warning  purposes  if  it  is 
considered  in  the  context  of  a  total  = 
production  that  includes  the 
configuration  without  a  base. 
Ordinarily,  it  should  be  considered  in 
the  context  of  the  total  production  of 
Model  X  systems  with  bases.  Therefore, 
we  have  concluded  that  it  is  necessary 
to  add  "base  (if  so  equipped)"  to  JPMA's 
suggested  definition.  Accordingly,  we 
are  amending  the  definition  of  "model" 
to  state  that,  for  child  restraint  systems, 
model  means  "the  name  that  the 
manufactvuer  uses  to  identify  child 
restraint  systems  with  the  same  seat 
shell,  buckle,  base  (if  so  equipped),  and 
restraint  system."  Under  this  definition 
of  "model,"  a  restraint  system  with  the 
same  seat  shell,  buckle,  and  re^raint 
system  would  nevertheless  be  divided  * 
into  different  models  for  reporting 
purposes  if  it  were  available  both  with 
a  base  and  without  a  base. 

10.  Model  year.  With  reference  to 
vehicles  and  equipment  to  which 
manufacturers  have  not  designated  a 
model  year,  the  definition  of  "model 
year"  in  the  final  rule  means  the  year  in 
which  the  vehicle  equipment  item  was 
produced.  This  year  is  generally 
understood  to  be  the  calendar  year. 
Because  the  final  rule  contains 
numerous  references  to  "production 
year"  [see,  e.g..  Section  579.25)  without 
a  definition  for  the  term,  we  have 
decided  to  revise  the  definition  of 
"model  year"  and  adopt  a  definition  of 
"production  year."  Under  the  revised 
definition,  "model  year"  means  "the 
year  that  a  manufacturer  uses  to 
designate  a  discrete  model  of  vehicle, 
irrespective  of  the  calendar  year  in 
which  the  vehicle  was  manufactured." 
The  added  term  "production  year" 
means  "for  a  vehicle,  the  calendar  year 
in  which  a  vehicle  is  produced  if  the 
vehicle's  manufacturer  has  not  assigned 
it  a  model  year.  For  equipment  and 
tires,  it  means  the  calendar  year  in 
which  the  item  was  produced." 


11.  Seat  shell.  JPMA  sought  assurance 
that  the  term  "seat  shell"  does  not 
include  "shell  accessories."  such  as  the 
tether,  the  label,  or  the  seat  pad.  The 
final  rule  defined  "seat  shell"  to  mean 
the  component,  be  it  plastic  or  other 
material,  which  forms  the  structural 
shape,  form,  and  support  for  the  child 
seating  system  and  other  components  to 
allow  the  seat  to  be  secured  to  a 
passenger  seat.  The  "accessories"  listed 
by  JPMA  are  not  any  of  these 
components.  JPMA  also  sought  our 
assurance  that  accessories  sold 
separately  from  child  restraint  systems 
(such  as  tether  strap  sets,  latch  retrofit 
units  and  bases)  are  not  covered  as  well. 
We  confirm  that  these  separately-sold 
accessories  are  not  covered  under 
Section  579.25(c).  However,  infiirmation 
about  claims  or  notices  of  deaths  and 
injuries  allegedly  due  to  a  defect  in 
accessories  such  as  tether  strap  sets, 
latch  retrofit  units  and  bases  would 
have  to  be  submitted  pursuant  to 
Section  579.27. 

12.  Service  brake  system.  The 
definition  of  "service  brake  system" 
includes  brake-related  "equipment 
installed  in  a  vehicle  in  order  to  comply 
with  FMVSS  Nos.  105.  121.  122.  or 
135."  The  Alliance  pointed  out  that 
certain  components  of  the  parking  brake 
system  (a  separate  defined  system  for 

.early  warning  reporting  purposes)  are 
covered  in  Standards  Nos.  105  and  135, 
and  that  the  definition  should  be 
amended  to  clarify  that  "service  brake 
system."  does  hot  include  peuking 
brakes.  The  point  is  well  taken,  and  we 
are  amending  the  definition  to  add  an 
exclusion  after  the  reference  to  "135"  to 
read  "(except  equipment  relating 
specifically  to  a  parking  brake)."  This 
will  clarify  that  dual  reporting  is  not 
required  with  respect  to  problems  with 
a  parking  brake  installed  pursuant  to 
either  FMVSS  No.  105  or  No.  135. 

13.  Tire.  RMA  took  issue  with  that 
portion  of  our  definition  of  "tire"  that 
includes  "the  tire  inflation  valves, 
tubes,  and  tire  pressure  monitoring 
regulating  systems,  as  well  as  all 
associated  switches,  control  units, 
connective  elements  (such  as  wiring 
harnesses,  hoses,  piping,  etc.)  and 
mounting  elements  (such  as  brackets, 
fasteners,  etc.)."  The  latter  included  tire 
pressure  monitoring  system    , 
components.  RMA  objected  "to 

"  including  non-tire  components"  on  the 
grounds  that  NHTSA  did  not  propose  a 
definition  of  "tire,"  and  thus  the 
industry  had  no  chance  to  comment  on 
it.  They  have  taken  the  opportunity  to 
comment  in  their  request  for 
reconsideration. 

Although  we  recognize  that  these 
components  are  not  actually  "tires"  in 


the  common  usage  of  the  word,  we 
believe  that  it'is  important  to  retain  the 
definition  as  adopted  in  order  to  capture 
tire-related  information  in  the 
possession  of  vehicle  manufacturers  that 
can  affect  the  performance  of  a  tire  on 
a  vehicle,  as  well  as  the  actual  tire  itself. 
Therefore,  we  are  denying  RMA's 
petition  on  this  point.  However,  to 
clarify  that  the  broad  definition  of  tire 
does  not  affect  the  reporting 
responsibilities  of  tire  manufacturers 
under  Section  579.26,  we  are  amending 
the  definition  to  state  that  it  only 
applies  to  Sections  579.21-.24  and 
579.27. 

14.  Warranty  claim.  The  definition  of 
"warranty  claim"  excludes  "work 
performed  .*   *   *  in  connection  with  an 
emissions-related  recall  under  the  Clean 
Air  Act."  The  Alliance  requested  us  to 
amend  this  definition  to  exclude  wofk 
performed  in  connection  with  any 
emissions-related  recall  under  state 
emissions  laws,  such  as  might  be 
required  by  the  California  Air  Resources 
Board  (CARB).  It  asserted  that  such  an 
exclusion  is  consistent  with  the 
exclusion  of  Federal  emission*  recall 
work.  We  agree  that  there  is  no  need  to 
report  work  to  satisfy  State  emissions- 
related  recalls  such  as  CARB  might 
require  on  the  so-called  California  car 
which  distinguishes  it  from  the  EPA- 
regulated  vehicles  for  initial  sale  in 
almost  all  other  states.  See  42  U.S.C. 
7543(b).  7507;  Motor  Vehicle 
Manufacturers  Ass'n  v.  N.Y.  State.  17 
F.3d  521  (2d  Cir.  1994).  Therefore,  we 
are  amending  the  definition  of 
"warranty  claim"  to  exclude  "claims  for 
reimbursement  *    *   *  in  connection 
with  a  motor  vehicle  emissions-related 
recall  under  the  Clean  Air  Act,  or,  in 
accordance  with  State  law  as  authorized 
under  42  U.S.C.  7543(b)  or  7507." 

V.  Petition  by  the  Alliance  Requesting 
Clarification  of  Property  Damage 
Claims  To  Be  Reported  by 
Manufacturers  of  Motor  Vehicles  and 
Tires 

With  respect  to  the  reporting  of 
property  damage  claims  with  associated 
fatalities/injuries,  the  NPRM  stated  (66 
FR  45846)  that  "If  the  incident  that 
allegedly  led  to  the  property  damage 
also  resulted  in  a  death  or  injury,  the 
manufacturer  would  only  report  the 
incident  as  one  involving  a  death  or 
injury,  and  it  would  not  be  required  to 
report  the  incident  under  the  property 
damage  requirement.  Othenvise  there 
could  be  a  misleading  'double  count.' " 
The  Alliance  noted  that  this 
clarification  was  not  repeated  in  the 
final  rule  and  asked  for  confirmation 
"that  property  damage  claims  are  not 
separately  reportable  if  the  same 
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incident  resulted  in  a  reported  death  or 
injury." 

Our  omission  in  the  final  rule  was 
unintentional.  However,  to  simplify 
reporting  by  manufacturers,  we  will  not 
require  such  property  damage  claims  to 
be  included.  Therefore,  we  are  adding 
new  subsection  (h)  to  Section  579.28, 
which  also  includes  the  exclusion  of 
derivative  claims  discussed  above,  and 
which  reads  as  follows: 

(h)  When  a  report  involving  a  claim  or 
notice  ur  is  not  required.  If  a  manufacturer 
has  reported  a  claim  or  notice  relating  to  an 
incident  involving  death  or  injury,  the 
manufacturer  need  not: 

(i)  report  a  claim  or  notice  arising  out  of 
the  incident  by  a  person  who  was  not  injured 
physically,  and 

(ii)  include  in  its  number  of  property 
damage  claims  a  property  damage  claim 
arising  out  of  the  incident. 

This  exemption  includes  property 
damage  claims  that  may  be  received 
during  or  subsequent  to  the  quarter  in 
which  a  claim  or  notice  of  death  or 
injury  is  reported. 

We  are  redesignating  existing 
subsections  (h)  through  (1)  as  (i)  through 
(m)  respectively. 

VI.  Petition  by  JPMA  To  Reconsider 
Some  Requirements  of  Section  579.25 
That  Apply  to  Manufacturers  of  Child 
Restraint  Systems 

JPMA  commented  that  the  preamble 
to  the  final  rule  indicated  that  child 
restraint  system  manufacturers  would 
have  to  identify  the  "type"  of  restraint 
.   (e.g.,  rear-facing  infant  seat,  booster  seat, 
or  other)  for  which  a  quarterly  report  is 
being  made.  However,  this  requirement 
was  not  contained  in  Section  579.25. 
When  NHTSA  posted  reporting 
templates  on  its  Web  site  on  August  14, 
2002,  only  the  production  template 
specified  that  the  "type"  of  child 
restraint  be  indicated.  This  requirement 
was  not  included  in  the  templates  for 
any  of  the  substantive  reporting 
categories  such  as  death/injury.  This  led 
JPMA  to  believe  that  it  was  unclear 
"what  value  it  is  to  NHTSA  to  require 
segregating  production  numbers  by 
■type." 

Our  omission  of  the  word  "type"  in 
Section  579.25(a)  was  inadvertent,  and 
we  are  correcting  that  omission  here  (we 
previously  included  "type"  in  Section 
579.21(a).  which  applies  to  light 
vehicles).  With  regard  to  JPMA's  other 
comment,  the  production  template  links 
the  make,  model,  and  production  year 
with  the  "type."  The  reporting 
templates  for  categories  of  death/injury, 
warranty /consumer  complaints,  etc., 
contain  the  make,  model,  and 
production  year.  The  data  reported  on 
the  production  template  provide  the 


information  which  will  allow  us  to  link 
the  make,  model,  and  production  year 
data  on  the  death/injury,  warranty/ 
consumer  complaints  etc.  to  a  particular 

JPMA  also  commented  that  the  three 
reporting  categories  of  "rear  facing 
infant  seat,"  "booster  seat,"  and  "other" 
do  not  cover  the  range  of  products 
available.  It  asked  how  its  members 
should  categorize  a  hybrid  product  that 
is  both  a  rear-facing  infant  seat  and  a 
toddler  seat.  We  believe  that  these  three 
categories  are  sufficient;  in  response  to 
the  specific  question,  hybrids  such  as 
infant/toddler  or  toddler/booster  should 
be  reported  under  "other." 

We  note  here  that  the  definitions  of 
"rear-facing  infant  seat,"  "booster  seat," 
and  "other"  were  revised  in  the  earlier 
final  rule  on  reconsideration,  published 
on  April  15,  2003  (68  FR  18136). 

Section  579.25(b)(1)  requires  a  child 
restraint  manufacturer  to  submit  "a 
report  on  each  incident  involving  one  or 
more  deaths  or  injuries  that  is  identified 
in  a  claim  against  and  received  by  the 
manufacturer  *  *  *."  JPMA  asked  for 
clarification  of  how  its  members  should 
report  to  NHTSA  "when  there  are 
injuries  to  adults  or  unrestrained 
children  in  a  collision  that  also  involved 
an  allegedly  restrained  child."  JPMA 
presented  the  following  example: 
Manufacturer  A  receives  a  claim  for  an 
injury  to  a  child  allegedly  restrained  in 
a  child  restraint  manufactured  by  A. 
The  same  claim  is  also  served  on  child 
restraint  manufacturer  B,  in  whose 
product  a  second  child  was  allegedly 
injured,  and  on  vehicle  manufacturer  C, 
in  whose  vehicle  the  two  restrained 
ch'Idren,  their  unrestrained  brother,  and 
their  two  parents  were  allegedly  injured. 
In  JPMA's  view,  it  would  contaminate 
the  data  base  if  JPMA  member  reports 
also  included  the  adult  injuries  or 
unrestrained  child  injuries  that  occurred 
in  the  same  motor  vehicle  collision,  or 
if  they  included  the  injuries  that 
allegedly  occurred  to  a  child  restrained 
in  a  competitor's  product.  JPMA 
members  will  likely  be  on  notice  of 
these  other  injuries  because  any  claim/ 
lawsuit  will  list  all  the  theories  on 
which  the  claimants  seek  relief  JPMA 
sought  our  concurrence  that  only  those 
injuries/fatalities  to  children 
purportedly  restrained  in  child 
restraints  manufactured  by  the  reporting 
manufacturer  should  be  reported  by  its 
members. 

We  do  not  concur  with  JPMA's 
interpretation.  The  hypothetical 
presented  by  JPMA  likely  would  result 
in  a  separate  claim  against  two  separate 
manufacturers  of  child  restraints  and 
the  manufacturer  of  the  motor  vehicle  in 
which  the  child  restraints  were 


installed.  Each  manufacturer  is  required 
to  report  only  the  claim  against  it;  other 
manufacturers  receiving  a  multiple- 
party  claim  will  report  the  claim  as  it 
applies  to  them,  which  would  relate  to 
their  products.  Also,  if  a  restraint  broke 
and  impacted  a  child  seated  in  a 
different  manufacturer's  restraint,  the 
mcmufacturer  of  the  broken  restraint 
would  have  to  report  a  claim  against  it 
by  the  child  in  the  other  restraint. 

Another  question  asked  by  JPMA  was 
whether  the  early  warning  reporting 
rule  requires  manufacturers  to  report 
warranty  claims/consumer  complaints 
related  to  lower  auchor/tether  issues. 
The  commenter  observed  that  under 
NHTSA's  definitions,  all  complaints/ 
claims  regarding  vehicle  components 
installed  in  accordance  with  FMVSS 
No.  225  are  reportable  by  the  vehicle 
manufacturer  as  "seat  belt"  issues.  We 
confirm  JPMA's  interpretation  is  correct, 
insofar  as  it  states  that  child  restraint 
manufacturers  are  not  required  to  report 
on  claims  that  by  their  terms  are  based 
on  lower  anchor/tether  anchorage  issues 
involving  vehicle  equipment.  However, 
if  a  child  restraint  manufacturer  receives 
a  claim  or  a  notice  of  death  or  injury 
alleging,  for  example,  that  a  defect  in 
the  child  restraint  caused  it  to  detach 
horn  such  an  anchorage,  that  claim  or 
notice  would  have  to  be  reported  under 
Section  579.25(b). 

JPMA  sought  NHTSA's  guidance  on 
"how  to  handle  the  situation  in  which 
a  consumer  complaint/warranty  claim 
comes  into  the  company  but  the 
production  date  is  not  ascertainable 
because  the  date  code  is  not  legible." 

For  child  restraint  systems,  "minimal 
specificity"  does  not  include  the 
production  year.  Thus,  the  absence  of  a 
statement  specifying  the  year  the 
restraint  was  produced  does  not  excuse 
the  manufacturer  from  reporting  a 
claim,  notice,  consumer  complaint, 
warranty  claim,  or  field  report  to  the 
agency.  This  issue  does  not  create  a 
problem  in  the  vehicle  or  tire  context 
since  the  model/production  year  is 
almost  always  known  by  the 
manufacturer  through  the  Vlhi  or  the 
TIN.  To  address  this  situation  in  the 
child  restraint  system  context,  we  will 
require  manufacturers  to  add  a  separate 
category  of  "unknown"  model  year 
(designated  by  the  number  "9999")  in 
addition  to  the  up-to-five  production 
years  on  which  they  currently  must 
report  the  number  of  consumer 
complaints/warranty  claims.  We  are 
amending  Section  579.25  appropriately. 
Moreover,  since  the  production  year 
may  not  be  specified  in  a  claim  or  notice 
involving  other  types  of  equipment 
(aside  from  tires)  we  are  making  a 
similar  addition  to  Section  579.27(c). 
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These  changes  will  also  be  reflected  in 
th^  reporting  templates. 

JPMA  conmiented  that  child  restl^nt 
systems  are  often  returned  to  the 
manufacturer  for  inspection  following  a 
consumer  complaint.  In  many  cases,  the 
inspection  may  also  cover  aspects  of  the 
system  not  directly  related  to  the 
complaint  of  the  customer  who  returned 
the  restraint.  JPMA  cited  as  an  example, 
"a  restraint  returned  for  a  customer 
complaint  of  a  'sticky  buckle'  may  be 
inspected  and  deemed  to  have  a 
properly  functioning  buckle,  but  the 
inspector  notes  a  deformation  in  the  seat 
she))  *hat  indicates  potential  misuse." 
JPM.\  asked  how  a  "field  report" 
describing  that  inspection  should  be 
categorized  in  the  quarterly  report. 

The  fact  that  the  employee  or 
representative  of  the  manufacturer  who 
conducted  the  inspection  believes  that 
the  buckle  functioned  properly  and  that 
the  shell  may  have  been  misused  in 
service  does  not  excuse  the 
manufacturer  from  reporting  both  of 
these  conditions  in  the  field  report 
category.  A  written  communication  does 
not  have  to  be  verified  or  assessed  to 
have  merit  to  be  reported  in  this 
category  (see  definition  of  "field 
report").  In  the  example  given,  the 
report  would  be  included  in  the  number 
of  field  reports  under  both  "buckle  and 
restraint  harness"  and  "seat  shell"  since 
there  was  an  indication  of  a  review  and 
assessment  related  to  both  components. 
However,  the  original  consumer 
complaint  would  only  have  to  be 
reported  in  the  "buckle  and  restraint 
harness"  category. 

Finally,  JPMA  pointed  out  that  the 
template  on  NHTSA's  Web  site  for 
reporting  incidents  of  death  or  injury 
contains  fiVe  spaces  for  entering  a  code  . 
number  corresponding  to  one  of  four 
component  codes,  one  for  "other"  and 
one  for  "unknown,"  a  total  of  six 
possibilities.  JPMA  asked  that  the 
templates  be  revised  to  add  a  sixth 
space. 

We  do  not  believe  that  this  is 
necessary.  The  spaces  in  the  template 
are  not  dedicated  to  particular 
component  categories,  and  'here  are  no 
circumstances  under  which  all  six 
spaces  would  be  required  (e.g.,  a 
manufacturer  reporting  problems  in  all 
four  component  categories,  and  "other" 
as  well,  will  not  be  reporting 
"unknown"). 

VII.  Petition  by  RMA  To  Reconsider 
Some  Requirements  of  Section  579.26 
That  Apply  to  Manufacturers  of  Tires 

RMA  asserted  that  the  vast  majority  of 
property  damage  claims  fail  to  provide 
information  needed  to  properly 
categorize  the  tire  or  assign  the  proper 


component  code  for  reporting.  It  cited  a 
recent  siuvey  in  which  each  of  its  six 
members  reviewed  ten  consecutive 
property  damage  claims;  of  the  60 
claims,  only  13  had  information 
concerning  the  condition  of  the  tire 
allegedly  associated  with  the  claim.  For 
this  reason,  it  asked  that  tire 
manufacturers  not  be  required  to  report 
a  property  damage  claim  until  it  had 
inspected  a  tire. 

Section  579.26(c)  requires  a  report  on 
the  nxmiber  of  property  damage  claims 
"which  involve  the  components 
specified  in  codes  71  through  73,  and 
98;"  that  is  to  say,  a  tire  manufacturer 
must  report  claims  involving  tread, 
sidewall,  bead,  or  a  component  other 
than  tread,  sidewall,  and  bead.  The 
operative  word  here  is  "involve."  A 
property  damage  claim  need  not  be 
reported  until  the  component 
"involved"  in  the  claim  is  identified  in 
some  fashion  (especially  for  code  98). 
However,  this  does  not  mean  that  the 
manufactiuer  can  wait  until  it  inspects 
the  tire,  since  the  claim  itself  may 
identify  an  alleged  problem  component, 
and,  in  any  event,  the  result  of  a 
manufacturer's  inspection  cannot  justify 
a  failure  to  report  based  on  a  claim.  The 
manufacturer  would  include  the  claim 
in  the  number  of  claims  for  the  quarter 
in  which  the  component  is  identified, 
even  if  that  is  a  different  quarter  from 
the  one  in  which  the  manufacturer 
initially  receives  the  claim.  If  the 
component  is  never  identified,  either  by 
the  claimant  or  upon  the  manufacturer's 
inspection  of  the  tire,  the  manufacturer 
would  not  have  to  report  the  claim. 

RMA  asked  us  to  reconsider  the 
decision  we  made  in  issuing  the  final 
rule  (67  FR  at  45853)  not  to  include 
"customer  satisfaction  conditions"  as  a 
reportable  category  under  "warranty 
adjustments."  We  have  re-examined  the 
discussion  of  this  issue  in  the  NPRM  (66 
FR  66190),  RMA's  comment  to  it,  and 
our  response  in  the  preamble  to  the  final 
rule,  cited  above.  We  have  concluded 
that  it  is  not  necessary  to  establish  a 
separate  category  to  address  RMA's 
concern.  To  explain:  in  the  NPRM, 
proposed  Section  579.27(c)  referred  to 
reporting  by  tire  manufacturers  of 
"warranty  claims  (adjustments)."  The 
NPRM  defined  "warranty  claim"  as 
including  any  claim  presented  to  a 
manufacturer  for  payment  pursuant  to 
"good  will."  "Good  will,"  in  turn,  was 
defined  in  the  NPRM  as  repair  or 
replacement  "not  covered  under 
warremty."  RMA  commented  that  not  all 
good  will  claims  would  be  captured  in 
the  categories  of  "warranty  claims 
(adjustment)  that  manufacturers  must 
report  on"  and  that  to  capture  all  good 


will  claims,  we  should  add  a  category  of 
"customer  satisfaction  conditions." 

The  final  rule  differed  from  the 
proposal.  With  respect  to  tire 
manufacturers,  the  final  rule  adopted 
the  term  "warranty  adjustment,"  which 
was  defined  without  reference  to  good 
will,  i.e.,  a  "warranty  adjustment"  is 
"payment  or  other  restitution"  by  a  tire 
manufacturer  made  pursuant  "to  a 
warranty  program  offered  by  the 
manufactiu«r."  The  definition  adopted 
for  "good  will,"  which  applies  to  all 
manufacturers,  included,  as  proposed, 
repair  or  replacement  "not  covered 
under  warranty."  The  issue  raised  by 
RMA  is  that  the  warranty  (adjustment) 
systems  of  tire  manufacturers  may  or 
may  not  have  separate  entries/ 
designations  for  "good  will."  Thus,  if  a 
manufacturer's  warranty  (adjustment) 
program  does  not  include  restitution 
where  the  tread,  bead,  sidewall,  or  other 
component  has  not  performed 
satisfactorily  due  to  adverse  operating 
conditions,  customer  abuse,  or  service 
abuse,  but  the  manufacturer 
nevertheless  compensates  for  them,  it 
would  not  have  to  report  these 
restitutions  as  "warranty  adjustments." 
However,  this  is  not  what  we  intended. 
To  address  this,  we  are  amending  the 
definition  of  "warranty  adjustment  '  to 
include  reference  to  "a  warranty 
program  offered  by  the  manufacturer  or 
good  will." 

Notwithstanding  this  chemge.  we  also 
want  to  confirm  that  we  adhere  to  our 
view  that  we  do  not  want  to  receive  data 
on  warranty  adjustments  that  do  not 
relate  to  one  or  more  of  the  four 
identified  component  categories. 
Information  about  adjustments  majde  for 
other  reasons  (e.g.,  replacing  three 
additional  tires  when  only  one 
experienced  a  problem)  would  not  help 
us  to  identify  potential  safety  defects. 

In  the  NPRM,  we  proposed  that  a 
manufacturer  of  tires"  need  only  report 
information  (other  than  incidents 
involving  a  death,  as  specified  in 
paragraph  (b)  of  this  section,  if  the  tires 
of  the  same  size  and  design  were  not 
manufactured  or  imported  in  quantities 
greater  than  15,000  in  any  single 
calendar  year.  However,  the  final  rule 
substituted  for  the  figure  15.000  "tires 
that  are  limited  production  tires  or  are 
otherwise  exempted  from  the  Uniform 
Tire  Quality  Grading  Standards 
(UTQGS]  by  Section  575.104(c)(1)"  (i.e., 
"deep  tread,  winter-type  snow  tires, 
spaceTsaver  or  temporary  use  spare  tires, 
tires  with  nominal  rim  diameters  of  1 2 
inches  or  less").  See  the  last  sentence  in 
the  introductory  paragraph  of  Section 
579.26.  A  'iimited  production  tire"  is 
one  that  meets  four  criteria,  "as 
applicable,"  which  are  posited  on 
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annual  limits  of  15,000, 10,000,  and 
35,000  tires.  In  its  petition  for 
reconsideration,  RMA  asserted  that 
"determining  whether  a  tire  meets  the 
UTQGS  exemption  is  not  a  simple 
matter  and  could  lead  to  vastly  different 
interpretations  by  tire  manufacturers. 
Whether  or  not  NHTSA  intended  the 
early  warning  reporting  exemption  to  be 
identical  to  the  UTQGS  exemption,  by 
doing  so  the  agency  has  introduced  a 
great  deal  of  complexity  into  what 
should  be  a  relatively  straightforward 
issue."  !n  light  of  this,  RMA  requested 
"that  the  Hnal  rule  be  revised  to  exempt 
all  tires  with  an  annual  production  of 
5,000  or  less  from  the  early  warning 
reporting  requirements  in  Sec.  579.26, 
and  to  delete  the  reference  to  UTQGS." 

Our  intent  through  this  rulemaking 
has  been  to  establish  a  threshold  for  full 
reporting  of  an  annual  production  or 
importation  of  15,000  tires,  as  originally 
proposed  (66  FR  at  66225).  Our  decision 
to  reference  the  UTQGS  was  an  effort  to 
simplify  the  process.  It  appears  from 
RMA's  statement  that  by  referring  to 
"limited  production  tires,"  we 
inadvertently  made  it  more 
complicated.  Therefore,  we  have 
decided  to  return  to  the  specific  number 
of  15,000  tires  per  year.  However,  we 
will  retain  the  exclusion  from  full 
reporting  for  the  types  of  tires  excepted 
by  Section  575.104(c)(1),  since  we 
believe  that  full  reports  on  such  tires 
would  be  unlikely  to  yield  valuable 
information.  Accordingly,  the  excepted 
phrase  has  been  amended  to  incorporate 
the  substance  of  Section  575.104(c)(1) 
without  referencing  UTQGS. 

Our  review  of  this  issue  revealed  that 
we  had  made  an  inadvertent  omission 
in  the  sentence  establishing  this 
exclusion.  We  stated  that,  with  respect 
to  the  excluded  tires,  a  manufacturer 
"need  only  report  information  on 
incidents  involving  a  death,  as  specified 
in  paragraph  (b)  of  this  section." 
However,  Section  579.26(b)  actually 
requires  reports  of  "incidents  involving 
death  or  injury''  (emphasis  supplied). 
Therefore,  we  will  add  the  words  "or 
injury"  to  the  sentence  allowing 
exclusions  from  full  reporting,  which 
will  now  read: 

For  each  group  of  tires  with  the  same  SKU, 
plant,  and  year  for  which  the  volume 
produced  or  imported  is  less  than  15.000.  or 
are  deep  tread,  winter-type  snow  tires,  space- 
saver  or  temporary  use  spare  tires,  tires  with 
nominal  rim  diameters  of  12  inches  or  less, 
or  are  not  passenger  car  tires,  light  \t\xcV.  tires, 
or  motorcycle  tires,  the  manufacturer  need 
only  report  information  on  incidents 
involving  a  death  or  injury,  as  specified  in 
paragraph  (b)  of  this  section. 

We  decline  to  adopt  RMA's 
suggestion  to  reduce  the  threshold  to 


5,000  tires  per  year.  While  a  lower 
threshold  would  result  in  additional 
reporting  (and  increase  the  reporting 
burden  on  manufacturers  producing 
between  5,000  and  15,000  of  a  given  tire 
annually),  it  is  unlikely  that  this 
additional  information  would  lead  to 
the  identification  of  significant  numbers 
of  safety  defects. 

Under  Section  579.26(d),  a  tire 
manufacturer  must  provide  NHTSA 
with  a  list  of  common  green  tires  on  a 
quarterly  basis.  Included  in  the 
information  to  be  provided  is  the  plant 
where  the  common  green  tire  was 
manufactured,  brand  names,  and  brand 
name  owners.  RMA  asserted  that  this 
would  not  enhance  the  value  of 
common  green  information,  which  is  to 
be  able  to  group  tires  "according  to 
common  internal  manufacturing 
specifications."  We  are  willing  to 
simplify  reporting  by  tire  manufacturers 
by  eliminating  the  requirement  identify 
the  tire  plant,  which  the  RMA  asserted 
is  repetitive  with  production  charts  and 
may  be  linked  through  the  SKU  number 
provided  in  common  green  tire 
reporting.  However,  we  believe  that  a 
tire  fabricator  must  identify  in  the 
common  green  listing  tire  brand  name 
and  brand  name  owners  for  the 
applicable  tire  line.  Otherwise,  we 
would  not  have  reports  of  who  is  a 
brand  nan.e  owner  and  should  be 
reporting  under  Subpart  C.  Accordingly, 
we  are  revising  the  second  sentence  of 
Section  579.26(d)  to  read  as  follows: 

(d)  Common  green  tire  reporting.  *   *   •  For 
each  specific  common  green  tire  grouping, 
the  list  shall  provide  all  relevant  tire  lines, 
tire  type  codes.  SKU  numbers,  and  brand 
name  owners. 

RMA  asked  how  manufacturers 
should  treat  tires  that  are  imported  as 
original  equipment  on  imported  motor 
vehicles,  or  imported  as  replacement 
tires.  With  respect  to  imported 
replacement  tires,  it  recommended  that 
the  final  rule  be  amended  to  allow  tire 
manufacturers  to  report  only  the 
quantity  of  tires  imported  during  the 
quarterly  reporting  period  for  purposes 
of  complying  with  Section  579.26(a). 
For  tires  that  are  imported  as  original 
equipment  on  motor  vehicles,  RMA 
asserted  that  tire  manufacturers  do  not 
have  access  to  all  information  required 
by  Section  579.26(a),  since  it  is 
proprietary  to  the  vehicle  manufacturer. 
For  such  imported  tires,  tire 
manufacturers  can  only  report  fatalities 
and  injuries  "for  which  they  receive 
notification."  RMA  recommended  that 
the  final  rule  be  revised  "to  require  tire 
manufacturers  to  report  only  injuries 
and  fatalities  associated  with  imported 
tires  on  OE  vehicles." 


The  final  rule  requires  reporting  by  a 
"manufacturer"  who  has  imported  tires 
into  the  United  States.  See  Section 
579.26(a).  Clearly,  this  covers  an 
importer  of  replacement  tires  who,  by 
virtue  of  being  an  importer  of  motor 
vehicle  equipment  for  resale,  is  a 
manufacturer  as  defined  by  statute.  See 
49  U.S.C.  30102(a)(5)(B). 

Under  Section  579.26(a),  a  tire 
manufacturer  must  report  "Information 
that  states  the  manufacturer's  name,  the 
quarterly  reporting  period,  the  tire  line, 
the  tire  size,  the  tire  type  code,  the  SKU, 
the  plant  where  manufactured,  whether 
the  tire  is  approved  for  use  as  original 
equipment  on  a  motor  vehicle,  if  so,  the 
make,  model,  and  model  year  of  each 
vehicle  for  which  it  is  approved,  the 
cumulative  warranty  production,  and 
the  cumulative  total  production  through 
the  end  of  the  reporting  period."  An 
importer  of  tires  for  resale  can 
determine  this  information  from  an 
examination  of  the  tires,  with  the 
possible  exception  of  the  SKU,  and  the 
make,  model,  and  model  year  of 
vehicles  for  which  the  tire  is  approved 
for  original  equipment.  As  the  statute 
equates  the  act  of  importation  with  the 
act  of  production,  the  importer  should 
not  report  total  worldwide  production, 
but  only  the  number  of  tires  of  each  tire 
line,  size,  etc.,  imported  cumulatively 
through  the  end  of  the  reporting  period. 

We  generally  do  not  consider 
importers  of  motor  vehicles  (with  tires 
manufactured  abroad)  to  be  importers  of 
the  tires  installed  as  OE  on  their 
vehicles,  even  though  such  tires  are 
considered  as  "replacement  equipment" 
for  purposes  of  defect  and 
noncompliance  responsibility.  See  49 
CFR  573.4.  Thus,  with  one  exception 
(discussed  below),  we  will  not  require 
importers  of  motor  vehicles  with 
foreign-made  tires  installed  on  the 
vehicle  when  imported  to  report  under 
Section  579.26  as  a  tire  manufacturer 
(though  they  would  be  required  to 
report  as  a  tire  manufacturer  if  they 
import  such  tires  separately  for 
replacement  purposes).  If  a  vehicle 
manufacturer  receives  a  claim, 
complaint,  or  field  report  about  a  tire  on 
one  of  its  vehicles  (whether  the  tire  was 
manufactured  in  the  United  States  or 
imported),  it  must  report  that  claim,  etc. 
in  the  "tire"  component  category  (code 
19).  Such  claims,  etc.,  would  have  to  be 
reported  to  us  even  if  the  vehicle 
manufacturer  forwarded  them  to  the  tire 
manufacturer  for  action  or  payment. 

Nor  would  we  expect  tire 
manufacturers  to  report 
comprehensively  on  tires  installed  on 
new  motor  vehicles  that  they  did  not 
import  themselves,  since  they  would 
not  have  complete  information  as  to 
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production  or  other  matters. 
Nevertheless,  tire  manufacturers  must 
report  information  that  they  do  receive, 
from  whatever  source,  regarding  claims 
or  notices  of  death  or  injury,  property 
damage  claims,  and  warranty 
adjustments  on  their  tires  in  the  United 
States,  whether  they  imported  them  or 
not.  If  such  information  were  not 
reported,  we  would  have  an  incoitiplete 
picture  of  emerging  safety  problems 
with  such  tires. 

Notwithstanding  the  above 
discussion,  an  importer/manufacturer  of 
vehicles  equipped  with  tires  at  the  time 
<of  importation  must  rieport  as  a  tire 
manufacturer  under  Section  579.26  with 
respect  to  the  tires  installed  as  original 
equipment  on  its  imported  vehicles 
under  the  rare  circumstance  where  the 
foreign  fabricator  of  the  tires  does  not 
itself  import  any  tires  into  the  United 
■  States  and  therefore  would  not  be  ■ 
reporting  any  early  warning  information 
to  us.  We  have  made  a  corresponding 
revision  to  Section  579.26. 

Turning  to  motorcycle  tires,  RMA 
asserted  that  because  of  the  way  they  are 
sold  and  distributed,  it  is  not  possible 
for  tire  manufacturers  to  identify  the 
manufacturer  of  the  motorcycle  on 
which  their  tires  will  be  OE,  "nor  to 
easily  obtain  this  information."  It  urged 
deletion  of  the  OEM  column  from  the 
early  warning  reporting  format  for 
motorcycle  tires.  We  are  retaining  the 
column  (for  all  tires)  because  where  a 
tire  manufacturer  does  know  the  make, 
model,  and  model  year  for  the  OE 
application(s)  of  a  tire,  that  information 
should  be  reported.  If  the  tire 
manufacturer  knows  that  a  particular 
tire  line,  size,  etc.  is  not  used  as  OE  on 
any  vehicles,  it  should  state  "N"  (for 
"none")  in  that  field  in  the  template.  If 
it  is  not  sure,  it  should  state  "U"  (for 
"unknown")  in  that  field. 

Section  579.26  requires  the  reporting 
of  early  warning  data  "for  each 
reporting  period."  The  format  that  RMA 
suggested  in  its  comment  to  the  NPRM 
would  provide  for  cumulative  (i.e..  to 
the  date  of  the  report)  reporting. 
Although  NHTSA  adopted  RMA's 
suggested  format  to  a  large  extent,  the 
final  rule  required  quarterly  rather  than 
cumulative  reporting.  In  its  petition, 
RMA  reiterated  its  view  that  Section 
579.26  should  require  the  reporting  of 
cumulative  early  warning  data  received 
by  a  manufacturer,  by  year  of 
manufacture,  through  the  end  of  each 
•  reporting  period.  We  are  denying  RMA's 
petition  on  this  point  for  the  reasons 
stated  in  the  final  rule  and  because  we 
want  consistency  in  the  manner  of 
reporting  among  all  manufacturers. 

Finally,  RMA  raised  several  concerns 
about  disclosure  of  early  warning  data. 


The  reconsideration  of  the  early 
warning  final  rule  is  not  the  appropriiate 
forum  for  resolving  issues  of  substance 
regarding  confidential  submissions  of  ^ 
early  warning  reporting  information, 
which  will  be  addressed  in  our  ongoing 
rulemaking  to  revise  49  CFR  Part  512. 

Vm.  Petition  by  the  Alliance 
Requesting  Reconsideration  and 
Clarification  of  Some  Requirements  of 
Sections  579.21  and  579.28 

In  its  petition  for  reconsideration,  the 
Alliance  contended  that  the  requirement 
imposed  by  Section  579.28(b)  to  file 
reports  "not  later  than  30  days  after  the 
last  day  of  the  reporting  period"  does 
not  take  into  account  that  the  30th  day 
could  be  a  Saturday,  Sunday,  or  Federal 
holiday.  It  suggested  that  the  rule 
should  explicitly  provide  that  the  due 
date  would  be  the  first  business  day 
following  the  weekend  or  Federal 
holiday.  We  are  granting  this  request, 
and  amending  Section  579.28(b) 
appropriately. 

Finally,  in  its  letter  of  October  10, 
2002,  the  Alliance  noted  an 
inconsistency  between  Section 
579.21(c),  and  Sections  579.21(b)  and 
(d).  Section  579.21(c)  requires 
submission  of  information  relating  to 
"the  nine  model  years  prior  to  the 
earliest  model  year  in  the  reporting 
period,"  whereas  the  information  to  be 
submitted  under  Sections  579.21(b)  and 
(d)  relates  to  vehicles  "less  than  Jen 
calendar  years  old  at  the  beginning  of 
the  reporting  period."  The  Alliance 
recommended  that  subsections  (b)  and 
(d)  be  revised  to  use  the  same  language 
as  subsection  (c).  We  are  granting  the 
Alliance's  request,  and,  as  well,  are 
revising  similar  subsections  in  Sections 
571.22-26. 

K.  Issues  Arising  at  NHTSA's  Artemis 
Workshop 

In  January  2003,  we  conducted  a 
workshop  to  familiarize  personnel  horn 
industry  with  the  data  collection  and 
retention  system  that  we  have 
established  for  the  submission  of  early    ' 
warning  reporting  data  (referred  to  as 
"Artemis").  The  workshop  indicated 
several  areas  where  clarifications  and 
simplifications  could  be  made,  and  we 
are  "fine  tuning"  the  final  rule  with 
some  minor  amendments. 

1 .  Cover  Sheets 

Based  on  our  previous  experience 
with  safety  recalls  and  from  a  canvass 
of  manufacturers  at  the  workshop,  some 
manufacturers  may  wish  to  provide 
cover  sheets  to  explain  or  clarify  one  or 
more  portions  of  the  data  they  submit. 
For  example,  a  manufacturer  may  wish 
to  provide  an  explanation  for  a  spike 


appearing  in  data  regarding  a  particular 
make,  model,  and  model  year  of  vehicle. 
We  are  willing  to  accept  cover  sheets 
provided  on  a  voluntary  basis.  They 
may  be  sent  to  the  Chief  of  the  Defect 
Assessment  Division,  Office  of  Defects 
Investigation,  NHTSA. 

2.  Reporting  of  Deaths  and  Injuries 

At  the  workshop,  some  manufacturers 
requested  that  a  new  field  be  added  to 
the  Death  and  Injury  Reporting 
Template  that  would  allow  a 
manufacturer  to  assign  a  unique 
alphanumeric  code  to  its  submission  of 
information  under  paragraph  (b)  of 
Sections  579.21-26.  We  are  adding  this 
field  to  the  data  template  but  wish  to 
emphasize  that  assigning  such  a  code  is 
voluntary  and  is  not  required.  If  a 
manufacturer  has  not  assigned  a  code,  it 
may  leave  the  field  blank. 

We  also  want  to  emphasize  that 
subsequent  submissions  of  information    . 
to  supplement  that  previously  reported 
is  required  only  for  reporting  of 
incidents  involving  death  or  injury.  See 
Section  579.28(f)  and  the  associated 
preamble  discussion  at  67  FR  45862-63. 

The  question  arose  whether  a 
manufacturer  who  reports  under  Section 
579.27(a)  must  file  a  report  on  deaths 
and  injuries  at  the  end  of  a  quarter  in 
which  it  received  no  claims  or  notices 
of  death  or  injury.  The  answer  is  no,  and 
we  are  amending  Section  579.27(b)  to 
make  this  clear.  To  require  such  a  report 
would  impose  an  unnecessary  burden 
upon  low-volume  vehicle  manufactures 
and  manufacturers  of  original  or 
replacement  equipment  other  than  child 
restraint  systems  and  tires.  On  the  other 
hand,  we  believe  that  reports  should  be 
required  of  all  manufacturers  reporting 
under  Sections  579.21-.26  and  cover  all 
categories  of  reporting,  even  when  no 
relevant  information  has  been  received 
during  a  quarter.  If  we  do  not  require  a 
"zero"  report,  we  will  not  know  at  the 
end  of  a  quarter  whether  a  report  is 
overdue.  This  will  assure  that  we  have 
an  uninterrupted  flow  of  reports.  We  are 
making  an  appropriate  amendment  to 
Section  579.28(b). 

3.  Field  Reports 

The  final  rule  requires  that  copies  of 
non-dealer  field  reports  be  submitted 
"alphabetically  by  make,  within  each 
make  alphabetically  by  model,  and 
within  each  model  chronologically  by 
model  year."  See,  e.g.,  Section 
579.21(d).  This  information  standing 
alone  will  not  allow  us  to  easily 
identify,  review,  and  analyze  the  subject 
of  these  field  repforts  in  any  organized 
maimer.  We  need  to  know  the 
applicable  system(s)  or  component(s) 
covered  by  a  given  field  report.  This 
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should  not  complicate  reporting  since 
manufacturers  already  have  to  review ' 
field  reports  to  sort  them  by  model  and 
model  year. 

To  accomplish  this  goal,  and  to  allow 
efficient  analysis  of  these  non-dealer 
field  reports,  we  have  developed  a 
naming  convention  for  them  and  have 
included  an  appropriate  template  on  our 
website.  That  template  will  include 
Helds  to  allow  identification  of  the 
manufacturer  submitting  the  field 
report,  the  make,  model,  and  model 
year{s)  of  the  vehicle(s)  covered  by  the 
field  report,  and  the  component(s)  or 
system(s)  addressed  in  the  report.  If  a 
non-dealer  field  report  refers  to  more 
than  one  system  or  component  category, 
the  manufacturer  must  identify  each 
such  category,  up  to  five  such 
categories. 

While  ordinarily  a  field  report  will 
address  a  single  make/model  of  vehicle, 
we  recognize  that  on  occasion  a  field 
report  may  address  more  than  one  - 
make/model.  For  example,  a  General 
Motors  field  report  could  address  a 
possible  problem  with  a  component  of 
the  fuel  system  and  specifically  mention 
certain  Buick  and  Pontiac  passenger 
cars.  In  order  to  assure  consistency  and 
to  simplify  reporting,  we  have  decided 
that,  for  vehicles,  when  a  field  report 
refers  to  more  than  one  model  built  on 
a  single  platform  (as  defined  in  Section 
579.4(c)),  in  the  submission  of  field 
reports  it  should  be  identified  by  that 
platform  rather  than  by  one  or  more  of 
the  particular  makes/models  referred  to 
in  the  field  report.  In  the  relatively  rare 
case  where  a  field  report  refers  to 
makes/models  built  on  more  than  one 
platform,  in  order  to  allow  us  to 
effectively  use  the  information, 
manufacturers  will  be  required  to 
submit  multiple  copies,  one  for  each 
platform. 

If  a  field  report  refers  to  more  than 
one  model  year  (or  production  year)  of 
a  given  make/model  or  platform,  the 
manufacturer  shall  submit  it  as  though 
it  applied  to  the  earliest  model  year 
covered  by  the  report.  (However,  when 
identifying  the  field  report  usipg  the 
template,  each  model  year  covered  by 
the  report  shall  be  specified.)  We  are 
making  appropriate  amendments  in  the 
sections  on  field  reports  to  implement 
these  changes. 

Electronic  submissions  of  field  reports 
must  be  submitted  as  one  report  per  file, 
so  that  we  will  be  able  to  identify  and 
review  them  individually.  However, 
where  a  number  of  files  are  involved, 
manufacturers  may  "Zip"  the  files 
together. 


4.  Designation  of  Types  of  Trailers  and 
Medium-Heavy  Trucks  and  Buses 

TTMA  requested  that  we  consider 
requiring  trailer  manufacturers  to 
identify  the  "model"  of  trailers  using 
the  DOT  VIN  code  designation,  and 
provided  a  list  of  nine  "models."  We 
have  accepted  this  suggestion,  but  note 
that  the  "models"  described  by  TTMA 
are  more  properly  considered  "types." 
We  are  making  an  appropriate 
amendment  to  Section  579.24,  adding  a 
"type"  field  to  the  template,  and 
amending  the  definition  of  "tjrpe"  in 
Section  579.4(c)  to  specify,  for  trailers, 
that  it  refers  to  one  of  the  ten  separate 
categories,  the  nine  suggested  by  TTMA 
(van  trailer,  flatbed,  trailer  converter 
dolly,  lowbed,  dump,  tank,  dry  bulk, 
live  stock,  boat,  auto  transporter,  and 
other),  plus  recreational  trailers. 

We  had  previously  required 
manufacturers  to  identify  the  "type"  of 
light  vehicles  and  of  child  restraint 
systems.  The  TTMA  request  has  led  us 
to  conclude  that  it  would  also  be 
appropriate  to  also  require 
manufacturers  of  medium-heavy 
vehicles  and  buses  to  identify  the 
"type"  of  such  vehicle.  Viewed  broadly, 
these  types  include  truck,  tractor,  school 
bus  as  defined  in  49  CFR  571.3,  transit 
bus  (a  bus  for  local  travel),  coach  (a  bus 
for  intercity  travel),  recreational  vehicle 
(a  motor  vehicle  other  than  a  trailer  that 
is  designed  and  equipped  for  leisure 
travel),  emergency  vehicle  (a  motor 
vehicle,  other  than  a  light  vehicle, 
designed  for  emergency  service,  such  as 
fire  fighting,  ambulance,  rescue,  police 
use,  and  similar  applications),  and  other 
(a  medium  heavy  vehicle  or  bus  not 
otherwise  included  in  the  types  listed 
above).  Therefore,  we  are  making 
appropriate  amendments  to  Sections 
579.22  and  579.4(c),  and  to  the  template 
for  this  category  of  vehicles. 

5.  Tires  , 

At  the  workshop,  some  tire 
manufacturers  asked  that  they  be 
allowed  to  use  the  EXDT  standardized 
plant  code  that  NHTSA  assigns  (see  49 
CFR  574.5(a)  and  574.6(b))  for  tires 
produced  for  sale  in  the  United  States 
as  an  identification  of  the  plant  where 
a  tire  was  manufactured  when  they 
submit  information  required  by  Section 
579.26(a)  and  (c).  We  have  concurred 
with  this.  If  a  tire  manufacturer  so 
chooses,  it  may  reference  the  two- 
character  DOT  alphanumeric  codes  for 
U.S. -located  production  plants. 
However,  the  full  plant  name  must  be 
provided  for  foreign  tire  production 
plants. 


6.  Correction  of  Section  579.23(c) 

The  reporting  requirements  for 
V  motorcycle  manufacturers  cover  20 
specific  systems  or  components 
identified  by  codes  01-20  in  Section 
579.23(b)(2).  Section  579.23(c) 
erroneously  refers  to  "codes  01  through 
22  in  paragraph  (b)(2)  of  this  section." 
We  are  correcting  the  reference  to  "22" 
in  subsection  (c)  to  "20." 

X.  Privacy  Act  Statement 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (65  FR 
19477)  or  you  may  visit  http.// 
dms.dot.gov. 

XI.  Rulemaking  Analyses 

Regulator}'  Policies  and  Procedures. 
Executive  Order  12866,  "Regulatory 
Planning  and  Review"  (58  FR  51735. 
October  4,  1993)  provides  for  making 
determinations  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  to  the 
requirements  of  the  Executive  Order. 
The  Order  defines  as  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  aHect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
tjr  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

We  have  considered  the  impact  of  this 
rulemaking  under  E.O.  12866  and  the 
Department  of  Transportation's 
regulatory  policies  and  procedures.  This 
rulemaking  has  been  determined  to  be 
significant  by  the  Office  of  Management 
and  Budget  under  E.O.  12866  because  of 
congressional  interest.  For  the  same 
reason,  this  action  has  also  been 
determined  to  be  significant  under 
DOT'S  regulatory  policies  and 
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procediues.  A  detailed  discussion  of 
impacts  can  be  found  in  the  Final 
Regulatory  Evaluation  (FRE)  that  the 
agency  has  prepared  for  this  rulemaking 
and  filed  in  the  docket.  This  action  does 
not  impose  requirements  on  the  design 
or  production  of  motor  vehicles  or 
motor  vehicle  equipment;  it  only 
requires  reporting  of  information  in  the 
possession  of  the  manufacturer. 

Regulatory  Flexibility  Act.  The 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  §  601  et  seq.)  requires  agencies  to 
evaluate  the  potential  effects  of  their 
proposed  and  final  rules  on  small 
businesses,  small  organizations  and 
small  governmental  jurisdictions. 
Business  entities  are  defined  as  small  by 
standard  industry  classification  for  the 
purposes  of  receiving  Small  Business 
Administration  (SBA)  assistance.  One  of 
the  criteria  for  determining  size,  as 
stated  in  13  CFR  121.201,  is  the  number 
of  employees  in  the  firm;  another 
criteria  is  annual  receipts.  For 
establishments  primarily  engaged  in 
manufacturing  or  assembling 
automobiles,  light  and  heavy  duty 
trucks,  buses,  motor  homes,  new  tires, 
or  motor  vehicle  body  manufacturing, 
the  firm  must  have  less  than  1,000 
employees  to  be  classified  as  a  small 
business.  For  establishments 
manufacturing  many  of  the  safety 
systems  for  which  reporting  will  be 
required,  steering,  suspension,  brakes, 
engines  and  power  trains,  or  electrical 
system,  or  other  motor  vehicle  parts  not 
mentioned  specifically  in  this 
paragraph,  the  firm  must  have  less  than 
750  employees  to  be  classified  as  a 
small  business.  For  establishments 
manufacturing  truck  trailers, 
motorcycles,  child  restraints,  lighting, 
motor  vehicle  seating  and  interior  trim 
packages,  alterers  and  second-stage 
manufacturers,  or  re-tread  tires  the  firm 
must  have  less  than  500  employees  to  be 
classified  as  a  small  business. 

The  changes  made  in  this  final  rule  on 
reconsideration  are  relatively  minor  and 
may  reduce  burdens  on  some  small 
manufacturers  although  not  in  a 
quantifiable  way. 

Based  on  the  best  information 
available  to  us  at  this  time,  I  certify  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  13132  (Federalism). 
Executive  Order  13132  on  "Federalism" 
requires  us  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  "regulatory 
policies  that  have  federalism 
implications."  The  Executive  Order 
defines  this  phrase  to  include 
regulations  "that  have  substantial  direct 


effects  on  the  States,  on  the  relationship 
between  the  national  govermnent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  The 
agency  has  analyzed  this  final  rule  in 
accordance  with  the  principles  and 
criteria  set  forth  in  Executive  Order 
13132  and  has  determined  that  it  will 
not  have  sufficient  federalism 
implications  to  warrant  consultation 
with  State  and  local  officials  or  the 
preparation  of  a  federalism  summary 
impact  statement.  This  final  rule 
regulates  the  manufacturers  of  motor 
vehicles  and  motor  vehicle  equipment 
and  will  not  have  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132. 

Civil  Justice  Reform.  This  final  rule 
will  not  have  a  retroactive  or 
preemptive  effect,  and  judicial  review  of 
it  may  be  obtained  pursuant  to  5  U.S.C. 
702.  "That.section  does  not  require  that 
a  petition  for  reconsideration  be  filed 
prior  to  seeking  judicial  review. 

Paperwork  Reduction  Act.  The  final 
rule  requires  manufacturers  of  motor 
vehicles  and  motor  vehicle  equipment 
to  report  information  and  data  to 
NHTSA  periodically.  While  we  have  not 
adopted  a  standardized  form  for 
r^orting  information,  we  will  be 
requiring  manufacturers  to  submit 
information  utilizing  specified 
templates.  The  provisions  of  this  rule, 
including  document  retention 
provisions,  are  considered  to  be 
information  collection  requirements,  as 
that  term  is  defined  by  the  Office  of 
Management  and  Budget  (OMB)  in  5 
CFR  part  1320.  To  obtain  a  three-year 
clearance  for  information  collection,  we 
published  a  Paperwork  Reduction  Act 
notice  on  June  25,  2002  (67  FR  42843) 
pursuant  to  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  We  received  clearance 
from  OMB  on  December  20,  2002, 
which  will  expire  on  December  31, 
2005.  The  clearance  number  is  2127- 
0616.  The  amendments  made  by  this 
final  rule  on  reconsideratibn  are 
relatively  minor  and  may  reduce 
paperwork  burdens  on  some 
manufacturers  though  not  in  a 
quantifiable  way. 

Data  Quality  Act.  Section  515  of  the 
FY  2001  Treasury  and  General 
Government  Appropriations  Act  (Pub. 
L.  106-554,  §515,  codified  at  44  U.S.C. 
§  3516  historical  and  statutory  note), 
commonly  referred  to  as  the  Data 
Quality  Act,  directed  OMB  to  establish 
government-wide  standards  in  the  form 


of  guidelines  designed  to  maximize  the 
"quality."  "objectivity,"  "utility."  and 
"integrity"  of  information  that  federal 
agencies  disseminate  to  the  public.  The 
Act  also  required  agencies  to  develop 
their  own  conforming  data  quality 
guidelines,  based  upon  the  OMB  model. 
OMB  issued  final  .guidelines 
implementing  the  Data  Quality  Act  (67 
FR8452,  Feb.  22,  2002).  On  October  1, 
2002,  the  Department  of  Transportation 
promulgated  its  own  final  information 
quality  guidelines  that  take  into  account 
the  luiique  programs  and  information 
products  of  DOT  agencies  (67  FR 
61719).  The  DOT  guidelines  were 
reviewed  and  approved  by  OMB  prior  to 
promulgation. 

NHTSA  made  information  quality  a 
primary  focus  well  before  passage  of  the 
Data  Quality  Act,  and  has  made 
implementation  of  the  new  law  a 
priority.  NHTSA  has  reviewed  its  data 
collection,  generation,  and 
dissemination  processes  in  order  to 
ensure  that  agency  information  meets 
the  standcirds  articulated  in  the  OMB 
and  DOT  guidelines,  and  plans  to 
review  and  update  these  procedures  as 
appropriate. 

Unfunded  Mandates  Reform  Act.  The 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4)  requires  agencies  to 
prepare  a  written  assessment  of  the 
costs,  benefits,  and  other  effects  of 
proposed  or  final  rules  that  include  a 
Federal  mandate  likely  to  result  in 
expenditures  by  State,  local  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
million  annually  (adjusted  annually  for 
inflation  with  base  year  of  1995). 
Adjusting  this  amount  by  the  implicit 
gross  domestic  product  price  deflator  for 
the  year  2000  results  in  $109  million 
(106.99/98.11  =  1.09).  The  assessment 
may  be  included  in  conjunction  with 
other  assessments. 

These  amendments  to  the  final  rule 
(67  FR  45822  at  45872^5883)  are  not 
estimated  to  result  in  expenditures  by 
State,  local  or  tribal  governments  of 
more  than  $109  million  annually.  It  is 
not  estimated  to  result  in  the 
expenditure  by  motor  vehicle  and  motor 
vehicle  equipment  manufacturers,  child 
restraint  system  manufacturers,  and  tire 
manufacturers  of  more  than  $109 
million  annually. 

List  of  Subjects  in  49  CFR  Part  579 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Reporting  and  recordkeeping 
requirements. 

■  For  the  reasons  set  out  in  the  preamble, 
49  CFR  part  579  is  amended  as  follows: 
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PART  579— REPORTING  OF 
INFORMATION  AND 
COMMUNICATIONS  ABOUT 
POTENTIAL  DEFECTS 

■  1 .  The  authority  citation  for  part  579 
continues  to  read  as  follows: 

Authority:  Sec.  ,'».  Pub.  L.  106-414.  114 
.SiHl.  1800  ('4<»  II.S.C.  30102-103.  .301 12. 
30l17-12k.301fiB-167);  delegHlion  of 
.iiithririlv  hI  49  CFK  l.iO. 

Subpart  A— General 

■  2.  Section  579.4(c)  is  amended  bv 
revising  the  deflnitions  of  "Field  repqrt." 
"Fire,"  the  second  sentence  of  "Model." 
"Model  year,"  the  first  sentence  of 
"Service  brake  system,"  "SKU  (Stock 
Keeping  UnitJ."  "Tire."  "Warranty 
adjustment."  and  the  second  sentence  of 
"Warranty  claim,"  and  adding  the 
deHnitions  of  "Control."  "Handle."  a 
third  sentence  to  "Model."  "Production 
year,"  and  two  new  sentences  in  the 
definition  of  "Type"  before  the  present 
second  sentence,  in  alphabetical  order, 
to  read  as  follows: 

§  579.4    Terminology. 

***** 

(c)  Other  terms.  *   *   • 

Control  (including  the  terms 
controlling,  controlled  by,  and  under 
common  control  with)  means  the 
possession,  direct  or  indirect,  of  the 
power  to  direct  or  cause  the  direction  of 
the  management  and  policies  of  a 
person,  whether  through  the  ownership 
of  voting  securities,  by  contract,  or 
otherwise. 
***** 

Field  report  means  a  communication 
in  writing,  including  communications 
in  electronic  form,  from  an  employee  or 
representative  of  a  manufacturer  qf 
motor  vehicles  or  motor  vehicle 
equipment  with  respect  to  a  vehicle  or 
equipment  that  has  been  transported 
beyond  the  direct  control  of  the 
manufacturer,  or  from  a  dealer,  an 
authorized  service  facility  of  such 
manufacturer,  or  an  entity  known  to  the 
manufacturer  as  owning  or  operating  a 
fleet,  to  a  manufacturer  regarding  the 
failure,  malfunction,  lack  of  durability, 
or  other  performance  problem  of  a 
motor  vehicle  or  motor  vehicle 
equipment  or  any  part  thereof  produced 
for  sale  by  that  manufacturer,  regardless 
of  whether  verified  or  assessed  to  be 
lacking  in  merit,  but  does  not  include  a 
document  covered  by  the  attorney-client 
privilege  or  the  work  product  exclusion. 

Fire  means  combustion  or  burning  of 
material  in  or  from  a  vehicle  as  evidence 
by  flame.  The  term  also  includes,  but  is 
not  limited  to,  thermal  events  and  fire- 
related  phenomena  such  as  smoke, 


sparks,  or  smoldering,  but  does  not 

include  events  and  phenomena 

associated  with  a  normally  functioning 

vehicle,  such  as  combustion  of  fuel 

within  an  engine  or  exhaust  from  an 

engine. 

*****  ' 

Handle  means  any  element  of  a  child 
restraint  system  that  is  designed  to 
facilitate  carrying  the  restraint  outside  a 
motor  vehicle,  other  than  an  element  of 
the  seat  shell. 
***** 

Model  *   *   *  For  equipment  other 
than  child  restraint  systems,  it  means 
the  name  that  the  manufacturer  uses  to 
designate  it.  For  child  restraint  systems, 
it  means  the  name  that  the  manufacturer 
uses  to  identify  child  restraint  systems 
with  the  same  seat  shell,  buckle,  base  (if 
so  equipped)  and  restraint  system. 

Model  year  means  the  year  that  a 
manufacturer  uses  to  designate  a 
discrete  model  of  vehicle,  irrespective  of 
the  calendar  year  in  which  the  vehicle 
was  manufactured.  If  the  manufacturer 
has  not  assigned  a  model  year,  it  means 
the  calendar  year  in  which  the  vehicle 
was  manufactured. 
***** 

Production  year  means,  for  equipment 
and  tires,  the  calendar  year  in. which  the 
item  was  produced. 

***** 

Service  brake  system  means  all 
components  of  the  service  braking 
system  of  a  motor  vehicle  intended  for 
the  transfer  of  braking  application  force 
from  the  operator  to  the  wheels  of  a 
vehicle,  including  the  foundation 
braking  system,  such  as  the  brake  pedal, 
master  cylinder,  fluid  lines  and  hoses, 
braking  assist  components,  brake 
calipers,  wheel  cylinders,  brake  discs, 
brake  drums,  brake  pads,  brake  shoes, 
and  other  related  equipment  installed  in 
a  motor  vehicle  in  order  to  comply  with 
FMVSS  Nos.  105,  121,  122,  oi  135 
(except  equipment  relating  specifically 
to  a  parking  brake).  *  *   * 
***** 

SKU  (Stock  Keeping  Unit)  means  the 
alpha-numeric  designation  assigned  by 
a  manufacturer  to  uniquely  identify  a 
tire  product.  This  term  is  sometimes 
referred  to  as  a  product  code,  a  product 
ID,  or  a  part  number. 

Tire  means  an  item  of  motor  vehicle 
equipment  intended  to  interface 
between  the  road  and  a  motor  vehicle. 
The  term  includes  all  the  tires  of  a 
vehicle,  including  the  spare  tire.  For 
purposes  of  §§579.21  through  579.24 
and  §579.27  of  this  part,  this  term  also 
includes  the  tire  inflation  valves,  tubes, 
and  tire  pressure  monitoring  and 
regulating  systems,  as  well  as  all 
associated  switches,  control  units, 


connective  elements  (such  as  wiring 
harnesses,  hoses,  piping,  etc.),  and 
mounting  elements  (such  as  brackets, 
fasteners,  etc.). 
***** 

Type  *   *    *  In  the  context  of  a 
medium  heavy  vehicle  ^nd  bus,  it 
means  one  of  the  following  categories: 
Truck,  tractor,  transit  bus,  school  bus, 
coach,  recreational  vehicle,  emergency  . 
vehicle,  or  other.  In  the  context  of  a 
trailer,  it  means  one  of  the  following 
categories:  Recreational  trailers,  van 
trailers,  flatbed  trailer,  trailer  converter 
dolly,  lowbed  trailer,  dump  trailer,  tank 
trailer,  dry  bulk  trailer,  livestock  trailer, 
boat  trailer,  auto  transporter,  or  other. 


Warranty  adjustment  means  any 
payment  or  other  restitution,  such  as, 
but  not  limited  to,  replacement,  repair, 
credit,  or  cash  refund,  made  by  a  tire 
manufacturer  to  a  consumer  or  to  a 
dealer,  in  reimbursement  for  payment  or 
other  restitution  to  a  consumer, 
pursuant  to  a  warranty  program  offered 
by  the  manufacturer  or  goodwill. 

Warranty  claim  *  *  *  It  does  not 
include  claims  for  reimbursement  for 
costs  or  related  expenses  for  work 
performed  to  remedy  a  safety-related 
defect  or  noncompliance  reported  to 
NHTSA  under  part  573  of  this  chapter, 
or  in  connection  with  a  motor  vehicle 
emissions-related  recall  under  the  Clean 
Air  Act  or  in  accordance  with  State  law 
as  authorized  under  42  U.S.C.  7543(b)  or 
7507. 

Sut)part  C— Reporting  of  Early 
Warning  Information 

■  3.  The  introductory  text  of  paragraph 
(b)  and  paragraph  (d)  of  §579.21  are 
revised  to  read  as  follows: 

§  579.21     Reporting  requirements  for  \ 

manufacturers  of  more  than  500  light 
vehicles  annually. 

*         *         *         *         * 

(b)  Information  on  incidents  involving 
death  or  injury.  For  all  light  vehicles 
manufactured  during  a  model  year 
covered  by  the  reporting  period  and  the 
nine  model  years  prior  to  the  earliest 
model  year  in  the  reporting  period: 
***** 

(d)  Copies  of  field  reports.  For  all  light 
vehicles  memufactured  during  a  model 
year  covered  by  the  reporting  period 
and  the  nine  model  years  prior  to  the 
earliest  model  year  in  the  reporting 
period,  a  copy  of  each  field  report  (other 
than  a  dealer  report)  involving  one  or 
more  of  the  systems  or  components 
identified  in  paragraph  (b)(2)  of  this 
section,  or  fire,  or  rollover,  containing 
any  assessment  of  an  alleged  failure, 
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malfunction,  lack  of  durability,  or  other 
performance  problem  of  a  motor  vehicle 
or  item  of  motor  vehicle  equipment 
(including  any  part  thereof)  that  is 
originated  by  an  employee  or 
representative  of  the  manufacturer  and 
that  the  manufacturer  received  during  a 
reporting  period.  These  documents  shall 
be  submitted  alphabetically  by  make, 
within  each  make  alphabetically  by 
model,  and  within  each  model 
chronologically  by  model  year.  For 
purposes  of  this  paragraph,  if  a  field 
report  refers  to  more  than  one  make  or 
model  of  light  vehicle  produced  by  a 
manufacturer  on  a  particular  platform, 
the  manufacturer  shall  submit  the  report 
alphabetically  by  platform  rather  than 
by  make  pr  model.  If  such  a  field  report 
refers  to  more  than  one  platform, 
separate  copies  shall  be  submitted  for 
each  such  platform.  If  a  field  report 
refers  to  more  than  one  model  year  of 
a  specified  make/model  or  platform,  the 
manufacturer  shall  submit  it  by  the 
earliest  model  year  to  which  it  refers. 
■  4.  In  §579.22,  the  first  sentence  of 
paragraph  (a),  the  introductory  text  of 
paragraph  (b),  ajid  paragraph  (d)  are 
revised  to  read  as  follows: 

§  579.22    Reporting  requirements  for 
manufacturers  of  500  or  more  medium 
heavy  vehicles  and  buses  annually. 

***** 

(a)  Production  information. 
Information  that  states  the 
manufacturer's  name,  the  quarterly 
reporting  period,  the  make,  the  model, 
the  model  year,  the  type,  and  the 
production.  *   *   * 

(b)  Information  on  incidents  involving 
death  or  injury.  For  all  medium  heavy 
vehicles  and  buses  manufactured  during 
a  model  year  covered  by  the  reporting 
period  and  the  nine  model  years  prior 
to  the  earliest  model  year  in  the 
reporting  period: 
***** 

(d)  Copies  of  field  reports.  For  all 
medium  heavy  vehicles  and  buses 
manufactured  during  a  model  year 
covered  by  the  reporting  period  and  the 
nine  model  years  prior  to  the  earliest 
model  year  in  the  reporting  period,  a 
copy  of  each  field  report  (other  than  a 
dealer  report)  involving  one  or  more  of 
the  systems  or  components  identified  in 
paragraph  (b)(2)  of  this  section,  or  fire, 
or  rollover,  containing  any  assessment 
of  an  alleged  failure,  malfunction,  lack 
of  durability,  or  other  performance 
problem  of  a  motor  vehicle  or  item  of 
motor  vehicle  equipment  (including  emy 
part  thereof)  that  is  originated  by  an 
employee  or  representative  of  the 
manufacturer  and  that  the  manufacturer 
received  during  a  reporting  period. 
These  documents  shall  be  submitted 


alphabetically  by  make,  within  each 
make  alphabetically  by  model,  and 
within  each  model  chronologically  by 
model  year.  For  purposes  of  this 
paragraph,  if  a  field  report  refers  to  more 
than  one  make  or  model  of  vehicle 
produced  by  a  manufacturer  on  a 
particular  platform,  the  manufacturer 
shall  submit  the  report  alphabetically  by 
platform  rather  than  by  make. or  model. 
If  such  a  field  report  refers  to  more  than 
one  platform,  separate  copies  shall  be 
submitted  for  each  such  platform.  If  a 
field  report  refers  to  more  than  one 
model  year  of  a  specified  make/model 
or  platform,  the  manufacturer  shall 
submit  it  by  the  earliest  model  year  to 
which  it  refers. 

■  5.  In  §579.23,  the  number  "22"  in 
paragraph  (c)  is  revised  to  read  "20",  and 
the  introductory  text  of  paragraph  (b)  and 
paragraph  (d)  are  revised  to  read  as 
follows: 

§  579,23    Reporting  requirements  for 
manufacturers  of  500  or  more  motorcycles 
annually. 

***** 

(b)  Information  on  incidents  involving 
death  or  injury.  For  all  motorcycles 
manufactured  during  a  mddel  year 
covered  by  the  reporting  period  and  the 
nine  model  years  prior  to  the  earliest 
model  year  in  the  reporting  period: 
***** 

(d)  Copies  of  field  reports.  For  all 
motorcycles  manufactured  during  a 
model  year  covered  by  the  reporting 
period  and  the  nine  model  years  prior 
to  the  earliest  model  year  in  the 
reporting  period,  a  copy  of  each  field 
report  (other  than  a  dealer  report) 
involving  one  or  more  of  the  systems  or 
components  identified  in  paragraph 
(bj(2)^  this  section  or  fire,  containing 
any  assessment  of  an  alleged  failure, 
malfunction,  lack  of  durability,  or  other 
performance  problem  of  a  motorcycle  or 
item  of  motor  vehicle  equipment 
(including  any  part  thereof)  that  is 
originated  by  an  employee  or 
representative  of  the  manufacturer  and 
that  the  manufacturer  received  during  a 
reporting  period.  These  documents  shall 
be  submitted  alphabetically  by  make, 
within  each  make  alphabetically  by 
model,  and  within  each  model 
chronologically  by  model  year.  For 
purposes  of  this  paragraph,  if  a  field 
report  refers  to  more  than  one  make  or 
model  of  motorcycle  produced  by  a 
manufacturer  on  a  particulcu  platform, 
the  manufacturer  shall  submit  the  report 
alphabetically  by  platform  rather  than 
by  make  or  model.  If  such  a  field  report 
refers  to  more  than  one  platform, 
separate  copies  shall  be  submitted  for 
each  such  platform.  If  a  field  report 
refers  to  more  than  one.  model  year  of 


a  specified  make/model  or  platform,  the 
manufacturer  shall  submit  it  by  the 
earliest  model  year  to  which  it  refers. 
■  6.  In  §579.24.  paragraph  (a),  the 
introductory  text  of  paragraph  (b).  and 
paragraph  (d)  are  revised  to  read  as 
follows: 

§  579.24  Reporting  requirements  for 
manufacturers  of  500  or  more  trailers 
annually. 

(a)  Production  information. 
Information  that  states  the 
manufacturer's  name,  the  quarterly 
reporting  period,  the  make,  the  model, 
the  model  year,  the  type,  and  the 
production.  The  production  shall  be 
stated  as  either  the  cumulative 
production  of  the  current  model  year  to 
the  end  of  the  reporting  period,  or  the 
total  model  year  production  for  each 
model  year  for  which  production  has 
ceasied.  For  each  model  that  is 
manufactured  and  available  with  more 
than  one  type  of  service  brake  system 
(i.e.,  hydraulic  and  air),  the  information 
required  by  this  subsection  shall  be 
reported  by  each  of  the  two  brake  types 
(i.e.,  "H"  for  hydraulic,  "A"  for  air).  If 
the  service  brake  system  in  a  trailer  is 
not  readily  characterized  as  either 
hydraulic  or  air,  the  trailer  shall  be 
considered  to  have  hydraulic  service 
brakes.  If  a  model  has  no  brake  system, 
it  shall  be  reported  as  "N,"  for  none. 

(b)  Information  on  incidents  involving 
death  or  injury.  For  all  trailers 
manufactured  during  a  model  year 
covered  by  the  reporting  period  and  the 
nine  model  years  prior  to  the  earliest 
model  year  in  the  reporting  period: 

*       *  *         *         *         * 

(d)  Copies  of  field  reports.  For  all 
trailers  manufactured  during  a  model 
year  covered  by  the  reporting  period 
and  the  nine  model  years  prior  to  the 
earliest  model  year  in  the  reporting 
period,  a  copy  of  each  field  report  (other 
than  a  dealer  report)  involving  one  or 
more  of  the  systems  or  components 
identified  in  paragraph  (b)(2)  of  this 
section  or  fire,  containing  any 
assessment  of  an  alleged  failure, 
malfunction,  lack  of  durability,  or  other 
performance  problem  of  a  trailer  or  item 
of  motor  vehicle  equipment  (including 
any  part  thereof)  that  is  originated  by  an 
employee  or  representative  of  the 
manufacturer  and  that  the  manufacturer 
received  during  a  reporting  period. 
These  documents  shall  be  submitted 
alphabetically  by  make,  within  each 
make  alphabetically  by  model,  and 
within  each  model  chronologically  by 
model  year.  For  purposes  of  this 
paragraph,  if  a  field  report  refers  to  more' 
than  one  make  or  model  of  trailer 
produced  by  a  manufacturer  on  a 
particular  platform,  the  manufacturer 
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shall  submit  the  report  alphabetically  by 
platform  rather  than  by  make  or  model. 
If  such  a  field  report  refers  to  more  than 
one  platform,  separate  copies  shall  be 
submitted  for  each  such  platform.  If  a 
field  report  refers  to  more  than  one 
model  year  of  a  specified  make/model 
or  platform,  the  manufacturer  shall 
submit  it  by  the  earliest  model  year  to 
which  it  refers. 

■  7.  §579.25  is  amended  by  adding  a 
sentence  at  the  end  of  the  introductory 
text,  by  revising  the  first  sentence  of 
paragraph  (a)  and  the  introductory  text  of 
paragraph  (b),  by  adding  a  sentence  at  the 
end  paragraph  (b)(2),  and  by  revising 
paragraph  (d)  to  read  as  follows:        ^ 

§  579.25    Reporting  requirements  for 
manufacturers  of  child  restraint  systems. 

*   *   *  For  paragraph  (c)  of  this 
section,  if  any  consumer  complaints  or 
warranty  claims  regarding  a  model  of 
child  restraint  system  do  not  specify  the 
production  year  of  the  system,  the 
manufacturer  shall  submit  information 
for  "unknown"  production  year  in 
addition  to  the  up-to-five  production 
years  for  which  the  manufacturer  must 
otherwise  report  the  number  of  such 
consumer  complaints/warranty  claims. 

(a)  Production  information. 
Information  that  states  the 
manufacturer's  name,  the  quarterly 
reporting  period,  the  make,  the  model, 
the  production  year,  the  type,  and  the 
production.  *   *   * 

(b)  Information  on  incidents  involving 
death  or  injury.  For  all  child  restraint 
systems  manufactured  during  a 
production  year  covered  by  the 
reporting  period  and  the  four 
production  years  prior  to  the  earliest 
production  year  in  the  reporting  period: 
*         *         *         *         * 

(2)  *   *   *  If  the  production  year  of  the 
child  restraint  system  is  unknown,  the 
manufacturer  shall  specify  the  number 
"9999"  in  the  field  for  production  year. 

***** 

(d)  Copies  of  field  reports.  For  all 
child  restraint  systems  manufactured 
during  a  production  year  covered  by  the 
reporting  period  and  the  four 
production  years  prior  to  the  earliest 
production  year  in  the  reporting  period, 
a  copy  of  each  field  report  (other  than 
a  dealer  report)  involving  one  or  more 
of  the  systems  or  components  identified 
in  paragraph  (b)(2)  of  this  section, 
containing  any  assessment  of  an  alleged 
failure,  malfunction,  lack  of  durability, 
or  other  peilprmance  problem  of  a  child 
restraint  sy*em  (including  any  part 
thereof)  that  is  originated  by  an 
employee  or  representative  of  the 
manufacturer  and  that  the  manufacturer 
received  during  a  reporting  period. 


These  documents  shall  be  submitted 
alphabetically  by  make,  within  each 
make  alphabetically  by  model,  and 
within  each  model  chronologically  by 
production  year.  For  purposes  of  this 
paragraph,  if  a  field  report  refers  to  more 
than  one  make  or  model  of  child 
restraint  system  produced  by  a 
manufacturer,  the  manufacturer  shall 
submit  the  report  under  the  first  such 
model  in  alphabetical  order.  If  a  field 
report  refers  to  more  than  one 
production  year  of  a  specified  make/ 
model,  the  manufacturer  shall  submit  it 
by  the  earliest  production  year  to  which 
it  refers. 

■  8.  In  §579.26,  the  introductory  text  is 
revised,  a  sentence  is  added  at  the  end 
of  paragraph  (a),  introductory  text  is 
added  in  paragraph  (b),  and  the  last  i 
sentences  of  paragraph  (c)  and  of 
paragraph  (d)  are  revised  to  read  as 
follows: 

§  579.26    Reporting  requirements  for 
manufacturers  of  tires. 

For  each  reporting  period,  a  \ 

manufacturer  (including  a  brand  name 
owner)  who  has  manufactured  for  sale, 
sold,  offered  for  sale,  introduced  or 
delivered  for  introduction  in  interstate 
commerce,  or  imported  tires  in  the 
United  States  shall  submit  the 
information  described  in  this  section. 
For  purposes  of  this  section,  an  importer 
of  motor  vehicles  for  resale  is  deemed 
to  be  the  manufacturer  of  the  tires  on 
and  in  the  vehicle  at  the  time  of  its 
importation  if  the  manufacturer  of  the 
tires  is  not  required  to  report  under  this 
section.  For  paragraphs  (a)  and  (c)  of 
this  section,  the  manufacturer  shall 
submit  information  separately  with 
respect  to  each  tire  line,  size,  SKU,  plant 
where  manufactured,  and  model  ysar  of 
tire  manufactured  during  the  reporting 
period  and  the  four  calendar  years  prior 
to  the  reporting  period,  including  tire 
lines  no  longer  in  production.  For  each 
group  of  tires  with  the  same  SKU,  plant 
where  manufactured,  and  year  for 
which  the  volume  produced  or 
imported  is  less  than  15.000,  or  are  deep 
tread,  winter-type  snow  tires,  space- 
saver  or  temporary  use  spare  tires,  tires 
with  nominal  rim  diameters  of  12 
inches  or  less,  or  are  not  passenger  car 
tires,  light  truck  tires,  or  motorcycle . 
tires,  the  manufacturer  need  only  report 
information  on  incidents  involving  a 
death  or  injury,  as  specified  in 
paragraph  (b)  of  this  section.  For 
purposes  of  this  section,  the  two- 
character  DOT  alphanumeric  code  for 
production  plants  located  in  the  United 
States  assigned  by  NHTSA  in 
accordance  with  §§574. 5(a)  and  574.6(b) 
of  this  chapter  may  be  used  to  identify 
"plant  where  manufactured."  If  the 


production  plant  is  located  outside  the 
United  States,  the  full  plant  name  must 
be  provided. 

(a)  Production  information.  *   *   *  If 
the  manufacturer  knows  that  a 
particular  group  of  tires  is  not  used  as 
original  equipment  on  a  motor  vehicle, 
it  shall  state  "N"  in  the  appropriate 
field,  and  if  the  manufacturer  is  not 
certain,  it  shall  state  "U"  in  that  field. 

(b)  Information  on  incidents  involving 
death  or  injury.  For  all  tires 
manufactured  during  a  production  year 
covered  by  the  reporting  period  arid  the 
four  production  years  prior  to  the 
earliest  production  year  in  the  reporting 
period: 
***** 

(c)  Numbers  of  property  damage 
claims  and  warranty  adjustments.  *   *   * 
No  reporting  is  necessary  if  the  system 
or  component  involved  is  not  specified 
in  such  codes,  or  if  the  TIN  is  not 
specified  in  any  property  damage  claim. 

(d)  Common  green  tire  reporting. 

*  *  *  For  each  specific  common  green 
tire  grouping,  the  list  shall  provide  all 
relevant  tire  lines,  tire  type  codes,  SKU 
numbers,  brand  names,  and  brand  name 
owners. 

■  9.  Section  579.27  is  amended  by 
adding  a  sentence  at  the  end  of  paragraph 
(b)  and  by  adding  a  new  paragraph  (c)(6) 
to  read  as  follows: 

§  579.27    Reporting  requirements  for 
manufacturers  of  fewer  than  500  vehicles 
annually,  for  manufacturers  of  original 
equipment,  and  for  manufacturers  of 
replacement  equipment  other  than  child 
restraint  systems  and  tires. 
***** 

(b)  Information  on  irjcidents  involving 
deaths.  *  *   *  If  a  manufacturer  has  not 
received  such  a  claim  or  notice  during 

a  reporting  period,  the  manufacturer 
need  not  submit  a  report  to  NHTSA  for 
that  reporting  period. 

(c)  *   *   *  '  ■ 
(6)  For  original  and  replacement 

equipment,  if  the  production  year  of  the 
equipment  is  unknown,  the 
manufacturer  shall  specify  the  number 
"9999"  in  the  field  for  model  or 
production  year. 

■  10.  Section  579.28  is  amended  by 
adding  two  sentences  at  the  end  of 
paragraph  (b),  by  redesignating 
paragraphs  (h).  (i).  (j).  (k),  and  (I)  as  (i), 
(j).  (k).  (1).  and  (m).  respectively,  and  by 
adding  new  paragraph  (h)  to  read  as 
follows: 

§  579.28    Due  date  of  reports  and  other 
miscellaneous  provisions. 

***** 

(b)  Due  date  of  reports.  *   *   *  Except 
as  provided  in  §579.27(b).  if  a 
manufacturer  has  npt  received  any  of 
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the  categories  of  information  or 
documents  during  a  quarter  for  which  it 
is  required  to  report  pursuant  to 
§§579.21  through  579.26,  the 
manufacturer's  report  must  indicate  that 
no  relevant  information  or  documents 
were  received  during  that  quarter.  If  the 
due  date  for  any  report  is  a  Saturday, 
Sunday,  or  a  Federal  holiday,  the  report 
shall  be  due  on  the  next  business  day. 
***** 

(h)  When  a  report  involving  a  claim  or 
notice  is  not  required.  If  a  manufacturer 
has  reported  a  claim  or  notice  relating 
to  an  incident  involving  death  or  injury, 
the  manufacturer  need  not: 

(1)  Report  a  claim  or  notice  arising  out 
of  the  incident  by  a  person  who  was  not 
injured  physically,  and 

(2)  Include  in  its  number  of  property 
damage  claims  a  property  damage  claim 
arising  out  of  the  incident. 
***** 

■  1 1.  Section  579.29(b)  is  amended  by 
adding  a  new  last  sentence  to  read  as 
follows: 

§579.29    Manner  of  reporting.     ^ 

***** 

(b)  Submission  of  documents.  *   *   * 
Each  document  shall  be  identified  in 
accordance  with  the  templates  provided 
at  NHTSA 's  early  warning  Web  site, 
which  is  identified  in  paragraph  (a)(1)  of 
this  section.  - 


Issued  on:  June  5,  2003.  ' 

Jefirey  W.  Runge, 
Administrator. 
[FR  Doc.  03-14702  Filed  6-6-03;  4:12  pml 
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Administration 

49  CFR  Part  579 

[Docket  No.  NHTSA  2001-8677;  Notice  6] 
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Reporting  of  Information  and 
Documents  AlxHrt  Potential  Defects 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  rule;  partial  response  to 
petitions  for  reconsideration. 

StiMMARY:  This  document  responds  to 
petitions  to  extend  the  initial  period  for 
quarterly  reporting  and  the  due  date  for 
one-time  historical  reports  established 
by  the  final  rule  published  on  July  10. 
2002,  and  implementing  the  early 
warning  reporting  provisions  of  the 


Transportation  Recall  Enhancement, 
Accountability,  and  Documentation 
(TREAD)  Act.  Under  this  rule,  motor 
vehicle  and  motor  vehicle  equipment 
manufacturers  will  continue  to  be 
required  to  report  information  and  to 
submit  documents  that  may  assist 
NHTSA  to  promptly  identify  defects 
related  to  motor  vehicle  safety. 

This  document  changes  the  initial 
reporting  period  for  quarterly  incident 
and  statistical  data  reports  from  the 
second  quarter  of  2003  to  the  third 
quartr    jf  2003,  changes  the  reporting 
period  for  one-time  historical  reports  by 
one  quarter,  and  makes  a  corresponding 
change  of  the  reporting  date  for  the  one- 
time historical  report  to  December  31, 
2003.  The  document  also  defers  the 
initial  reporting  period  for  copies  of 
non-dealer  field  reports  for  two  quarters 
until  the  first  quarter  of  2004,  and 
changes  the  due  dates  for  the 
submission  of  copies  of  non-dealer  field 
reports. 

The  agency's  response  to  petitions  for 
reconsideration  of  certain  other 
provisions  of  the  final  rule  appears  in 
.  another  notice  separately  published  in 
the  Federal  Register. 

DATES:  Effective  Date:  The  effective  date 
of  the  amendments  made  by  this  final 
rule  is  July  11,  2003.  Applicability 
Dates:  Various  provisions  of  this  final 
rule  are  applicable  on  the  dates  stated 
in  the  regulatory  text.  Petitions  for 
Reconsideration:  Petitions  for 
reconsideration  of  amendments  made  by 
this  final  rule  must  be  received  not  later 
than  July  28.  2003. 

ADDRESSES:  Petitions  for  reconsideration 
of  the  amendments  made  by  this  final 
rule  must  refer  to  the  docket  or 
Regulatory  Identification  Number  (RIN) 
for  this  rulemaking,  and  be  addressed  to 
the  Administrator.  National  Highway 
Traffic  Safety  Administi-ation  (NHTSA). 
You  may  submit  a  petition  by  any  of  the 
following  methods: 

•  Web  site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 

•  Fax:  1-202-493-2251.       * 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation.  400 
Seventh  Strieet,  SW.,  Nassif  Building, 
Room  PL-401,  Washington.  DC  20590- 
001. 

•  Hand  Delivery  :  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building. 
400  Seventh  Street.  SW.,  Washington, 
DC,  between  9  am  and  5  pm,  Monday 
through  Friday,  except  Federal 
Holidays. 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov. 


See  Section  IV  "Privacy  Act 
Statement"  for  electronic  access  and 
filing  addresses. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
non-legal  issues,  contact  Jonathan 
White,  Office  of  Defects  Investigation, 
NHTSA  (phone:  202-366-5226).  For 
legal  issues,  contact  Taylor  Vinson, 
Office  of  Chief  Counsel.  NHTSA  (phone: 
202-366-5263). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  July  10,  2002,  NHTSA  published 
a  final  rule  implementing  the  early 
warning  reporting  (EWR)  provisions  of 
the  Transportation  Recall  Enhancement, 
Accountability,  and  Documentation 
(TREAD)  Act,  established  by  49  U.S.C. 
30166(m)  (67  FR  45822).  The  reader  is 
referred  to  that  document,  and  the  prior 
Notice  of  Proposed  Rulemaking  (NPRM) 
(66  FR  66190)  for  further  information. 
The  reader  is  also  referred  to  a  response 
to  some  issues  raised  by  other  petitions 
for  reconsideration  of  the  final  rule.  68 
FR  18136  (April  15.  2003).  We  are 
responding  to  other  issues  raised  by 
such  petitions  in  a  separate  notice 
published  in  the  Federal  Register. 

The  EWR  provisions  addressed  by 
this  notice  appear  in  Subchapter  C  of  49 
CFR  part  579,  Reporting  of  Information 
and  Documents  About  Potential  Defects, 
specifically  Sections  571.21-29.  The 
final  rule  establishes  a  schedule  for  the 
reporting  of  information  and  documents 
by  calendar  quarters.  Under  that 
schedule,  the  first  reporting  quarter  is 
the  second  quarter  of  2003  (April  1-June 
30),  with  reports  and  copies  of.  non- 
dealer  field  reports  due  not  later  than  60 
days  after  the  end  of  the  quarter,  that  is 
to  say,  August  29.  2003.  See  Sections 
579.28(a)  and  (b).  In  addition,  not  later 
than  September  30,  2003.  all 
manufacturers  of  500  or  more  motor 
vehicles  annually,  manufacturers  of 
child  restraint  systems,  and 
manufacturers  of  tires  must  file  a  one- 
time report  of  historical  information  on 
the  numbers  of  warranty  claims  or 
warranty  adjustments  and  field  reports 
that  they  received  in  each  calendar 
quarter  from  April  1,  2000  to  March  31, 
2003.  See  Section  579.28(c).  as  amended 
(68  FR  18143  (April  15.  2003)). 

n.  Petitions  for  Extension  of  the  Date  of 
Reporting  Requirements 

NHTSA  has  received  a  number  of  - 
petitions  related  to  the  final  rule.  For 
example.  General  Motors  Corporation 
(CM)  submitted  a  petition  for 
reconsideration  raising  issues  about  the 
date  established  by  the  final  rule  for 
submission  of  the  one-time  historical 
reports.  Thereafter,  we  received  a 
number  of  related  petitions. . 
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On  November  22,  2002,  the  National 
Association  of  Trailer  Manufacturers 
(NATM)  filed  a  "Petition  for 
Postponement  of  Compliance  Date  for 
Certain  Trailers."  NATM  sought  delayed 
compliance  dates  for  reporting  of 
information.  vShortly  thereafter,  on 
December  5,  2002,  the  National  Truck 
Equipment  Association  (NTEA)  and  the 
Recreational  Vehicle  Industry 
Association  (RVIA)  jointly  petitioned 
NHTSA  to  "extend  /or  a  period  of  six 
months"  the  periods  for  and  the  dates 
that  manufacturers  of  motorhomes, 
multi-stage  vehicles,  alterers,  and 
trailers  and  trailer  equipment  would 
report,  or,  alternatively,  "all  affected 
manufacturers  that  meet  the  Small 
Business  Administration's  definition  of 
'small  entities'  as  stated  in  13  CFR  Sec. 
121.201."  This  petition  asked  that  the 
first  quarterly  reporting  period  begin 
October  1,  2003,  with  the  first  report 
due  not  later  than  February  29,  2004, 
and  that  the  one-time  historical  report 
be  due  on  March  31.  2004. 

Finally,  on  March  18,  2003,  the 
Rubber  Manufacturers  Association 
(RMA)  submitted  a  petition  to  postpone 
the  periods  for  which  reporting  is 
required  until  after  NHTSA  has 
responded  to  RMA's  timely  petition  for 
reconsideration  of  various  provisions  of 
the  final  rule.  We  are  responding  to 
RMA's  petition  for  reconsideration  in 
Notice  5. 

We  have  decided  to  extend  the 
reporting  dates,  for  the  reasons 
discussed  below,  which  we  regard  as  a 
partial  grant  of  these  petitions. 

III.  Revisions  to  the  Dates  in  the  EWR 

Regulation 

In  the  final  rule,  we  addressed  how 
NHTSA  plans  to  handle  and  utilize 
information  submitted  under  the  rule. 
See  67  FR  at  45865.  We  noted  that  49 
U.S.C.  30166(m)(4)(A)(i)  and  (ii)  require 
that  our  early  warning  rule  specify  how 
the  information  reported  to  us  will  be 
used.  Among  other  things,  we  stated 
that  data  submitted  by  manufacturers 
would  be  entered  into  a  new  computer 
system  and  data  warehouse  called 
ARTEMIS— Advanced  Retrieval  (Tire, 
Equipment,  Motor  vehicles)  Information 
System.  ARTEMIS  is  being  developed 
for  NHTSA's  Office  of  Defects 
Investigation  (ODI)  under  an  agreement 
with  the  Volpe  National  Transportation 
Systems  Center  (Volpe)  in  Cambridge, 
Massachusetts.  ARTEMIS  will  provide 
for  centralized  storage  of  information, 
include  a  document  management 
system,  use  data  analysis  tools,  and 
facilitate  the  provision  of  appropriate 
information  to  the  public. 

There  are  three  basic  types  of  EWR 
data  that  will  be  reported  quarterly 


(with  slight  variations  depending  on  the 
type  of  manufacturer):  (1)  Information 
about  incidents  involving  deaths  and 
injuries  in  claims  and  notices  received 
by  a  manufacturer;  (2)  statistical  data 
about  the  number  of  items  produced, 
property  damage  claims,  consumer 
complaints,  warranty  claims,and  field 
reports;  and  (3)  copies  of  non-dealer 
field  reports. 

Numerous  interpretation  questions 
have  been  submitted  by  manufacturers 
and  their  associations.  The  agency  has 
been  responding  to  these  questions.  In 
addition,  our  April  15,  2003,  notice 
(Notice  4)  responding  to  some  issues 
raised  in  petitions  for  reconsideration 
made  changes  to  some  requirements, 
and  other  changes  are  being  piade  in  the 
response  to  other  issues  raised  by  these 
petitions  (Notice  5).  To  ensure  that  we 
have  consistent  data  and  that 
manufacturers  have  time  to  incorporate 
all  needed  changes  into  their  data 
collection  systems,  in  response  to  these  ^ 
regulatory  changes  and  in  light  of 
NHTSA's  interpretations,  we  are 
extending  the  reporting  period  one 
quarter.  We  are  correspondingly 
extending  the  date  these  reports  are  due, 
to  Monday,  December  1,  2003.  (To  make 
it  more  convenient  for  manufacturers  to 
submit  their  data  and  to  protect  against 
a  possible  system  overload  that  could 
occur  if  every  manufacturer  tried  to 
submit  its  data  on  the  afternoon  of 
December  1 ,  we  plan  to  work  with  the 
larger  manufacturers  to  develop  a 
schedule  under  which  their  data  will  be 
submitted  over  several  days  at  the  end 
of  November  and/or  early  December.) 

We  are  extending  the  requirement  for 
the  submission  of  copies  of  non-dealer 
field  reports,  which  must  be  submitted 
to  ODI  pursuant  to  subsection  (d)  of 
Sections  579.21-579.25,  for  a  longer 
period.  Manufacturers  use  a  myriad  oi 
data  retention  and  transmission  tools 
and  procedures  to  generate,  describe, 
store,  and  submit  these  field  reports.  In 
view  of  the  different  approaches, 
various  issues  must  be  addressed  before 
manufacturers  transmit  these  field 
reports  electronically  to  assure  that  ODI 
will  be  able  tp  receive,  store,  access,  and 
effectively  utilize  these  reports.  To 
capture  the  unique  attributes  of  each 
specific  field  report  and  to  make  the 
field  report  data  retrievable  in  an 
effective  manner,  ODI  has  decided  to 
create  a  file  naming  convention  that  will 
allow  the  field  reports  to  be  stored  in  a 
relational  and  accessible  manner. 
Although  we  have  advised  the  industry 
that  we  plan  to  create  such  a 
convention,  we  have  not  yet  notified 
manufacturers  of  its  specific  terms.  We 
anticipate  that  we  will  be  able  to  do  so 


before  the  end  of  the  second  quarter  of 
2003. 

Because  each  non-dealer  field  report 
will  have  to  be  individually  reviewed 
and  coded  by  the  manufacturers,  to 
allow  manufacturers  time  to  become 
familiar  with  the  file  naming 
convention,  we  are  deferring  the  initial 
reporting  period  for  the  submission  of 
copies  of  non-dealer  field  reports  for 
two  calendar  quarters  beyond  the 
calendar  quarter  for  which  numerical 
reports  will  be  required,  i.e.,  until  the 
first  quarter  of  2004. 

In  addition,  since  transmission  of 
electronic  copies  of  field  reports  will 
utilize  a  great  deal  of  bandwidth,  which 
could  delay  or  interfere  with  the 
transmission  of  other  EWR  data,  we 
have  decided  that  the  submission  date 
for  these  documents  should  be  different 
fi'om  the  date  that  other  EWR 
information  is  due.  Thus,  we  are 
amending  the  regulation  to  provide  that 
copies  of  these  reports  will  be  due  30 
days  after  the  other  quarterly  EWR  data 
are  due.  This  amendment  will  reduce 
the  burden  on  the  manufacturers' 
computer  facilities  and  on  ARTEMIS.    , 

With  regard  to  one-time  historic 
reporting,  we  understand  that  the 
September  30,  2003  due  date  is 
presenting  a  challenge  to  some 
manufacturers,  notwithstanding  the  use 
of  temporary  staff.  In  its  petition  for 
reconsideration,  CM  represented  that 
many  of  the  documents  it  maintains  . 
exist  in  uncoded  systems,  requiring 
manual  retrieval,  review,  and  coding 
into  the  specified  system/component 
categories,  concluding  that  "CM 
estimates  that  it  will  take  multiple  labor 
years — just  to  compile  the  historical 
report."  We  note  that  NTEA/RVIA  asked 
for  a  six-month  delay  in  this 
requirement  as  well.  An  extension 
beyond  September  30  will  ease  the 
burden  on  manufacturers  and  will  also 
provide  ODI  with  additional  time  to 
complete  its  review  of  the  initial 
quarterly  submissions.  The  period 
covered  by  the  one-time  historical 
report  is  also  adjusted  by  one  quarter 
(e.g.,  for  motor  vehicles,  the  period  for 
which  data  must  be  reported  begins  on 
July  1,  2000  (rather  than  April  1,  2000), 
and  ends  on  June  30,  2003  (rather  than 
March  31,  2003).  Therefore,  the  due  date 
for  one-time  historical  reports  submitted 
pursuant  to  Section  579.28(c),  as 
amended,  will  be  December  31,  2003. 

rv.  Privacy  Act  Statement 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
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business,  labor  imion,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (65  FR 
19477)  or  you  may  visit  http:// 
dms.dot.gov. 

V.  Rulemaking  Analyses 

Regulatory  Policies  and  Procedures. 
Executive  Order  12866,  "Regulatory 
Planning  and  Review"  (58  FR  51735, 
October  4,  1993)  provides  for  making 
determinations  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  to  the 
requirements  of  the  Executive  Order. 
The  Order  defines  as  "significant 
regidatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  aimual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

We  have  considered  the  impact  of  this 
rulemaking  under  E.0. 12866  and  the 
Department  of  Transportation's 
regulatory  policies  and  procedures.  The 
underlying  rulemaking  has  been 
determined  to  be  significant  by  the 
Office  of  Management  and  Budget  under 
E.O.  12866  because  of  Congressional 
interest.  For  the  same  reason,  this  action 
has  also  been  determined  to  be 
significant  imder  DOT's  regulatory 
policies  and  procedures.  A  detailed 
discussion  of  impacts  of  the  underlying 
rulemaking  can  be  found  in  the  Final 
Regulatory  Evaluation  (FRE)  that  the 
agency  has  prepared  for  the  rulemaking 
completed  in  July  2002  and  filed  in  the 
docket.  The  changes  made  by  today's 
rule  simply  delay  the  reporting  and 
applicability  dates  of  the  provisions  of 
the  EWR  rule.  Except  for  this  short-term 
adjustment,  they  do  not  change  the 
reporting  requirements. 

Regulatory  Flexibility  Act.  The 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  §601  et  seq.)  requires  agencies  to 
evaluate  the  potential  effects  of  their 
proposed  and  final  rules  on  small 
businesses,  small  organizations  and 
small  governmental  jiuisdictions.  This 


was  addressed  in  the  final  rule.  67  FR 
45870-71.  The  changes  made  by  today's 
rule  simply  delay  the  reporting  and 
applicability  dates  of  the  provisions  of 
the  EWR  rule.  Based  on  the  best 
information  available  to  us  at  this  time, 
I  certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

Executive  Order  13132  (Federalism). 
Executive  Order  13132  on  "Federalism" 
requires  us  to  develop  an  accoiuitable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  "regulatory 
policies  that  have  federalism 
'  implications."  The  Executive  Order 
defines  this  phrase  to  include 
regulations  "that  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  The 
agency  has  analyzed  this  rule  in 
accordance  with  the  principles  and 
criteria  set  forth  in  Executive  Order 
13132  and  has  determined  that  it  will 
not  have  sufficient  federalism 
implications  to  warrant  consultation 
with  State  and  local  officials  or  the 
preparation  of  a  federalism  siunmary 
impact  statement.  This  rule  regulates 
the  manufacturers  of  motor  vehicles  and 
motor  vehicle  equipment  and  will  not 
have  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  13132. 

Civil  Justice  Reform.  This  rule  will  not 
have  a  retroactive  or  preemptive  effect, 
and  judicial  review  of  it  may  be 
obtained  pursuant  to  5  U.S.C.  702.  That 
section  does  not  require  that  a  petition 
for  reconsideration  be  filed  prior  to 
seeking  judicial  review. 

Paperwork  Reduction  Act.  The  final 
rule  requires  manufacturers  of  motor 
vehicles  and  motor  vehicle  equipment 
to  report  information  and  data  to 
NHTSA  periodically.  Provisions  of  the 
final  rule,  including  document  retention 
provisions,  are  considered  to  be 
information  collection  requirements,  as 
that  term  is  defined  by  the  Office  of 
Management  and  Budget  (OMB)  in  5 
CFR  part  1320.  To  obtain  a  three-year 
clearance  for  information  collection,  we 
published  a  Paperwork  Reduction  Act 
notice  on  June  25,  2002  (67  FR  42843) 
pursuant  to  the  requirements  of  that  Act 
(44  U.S.C.  3501  et  seq.).  We  received 
clearance  from  OMB  on  December  20, 
2002,  which  will  expire  on  December 
31,  2005.  The  clearance  number  is 
2127-0616.  The  amendments  made  by 


this  rule  do  not  change  the  overall 
paperwork  burden.  They  simply  delay 
the  reporting  and  applicability  dates  of 
the  provisions  of  the  EWR  rule. 

Data  Quality  Act  Section  515  of  the 
FY  2001  Treasury  and  General 
Government  Appropriations  Act  (Public 
Law  106-554,  §  515,  codified  at  44 
U.S.C.  §  3516  historical  and  statutor}' 
note),  commonly  referred  to  as  the  Data 
Quality  Act.  directed  OMB  to  establish 
government-wide  standards  in  the  form 
of  guidelines  designed  to  maximize  the 
"quality,"  "objectivity,"  "utility,"  and 
"integrity"  of  information  that  Federal 
agencies  disseminate  to  the  public.  As 
noted  in  the  final  rule,  NHTSA  has 
reviewed  its  data  collection,  generation, 
and  dissemination  processes  in  order  to 
ensure  that  agency  information  meets 
the  standards  articulated  in  the  OMB 
and  DOT  guidelines.  The  changes  made 
by  today's  rule  simply  delay  the 
reporting  and  applicability  dates  of  the 
provisions  of  the  EWR  rule  and  do  not 
have  any  effects  on  data  quality. 

Unfunded  Mandates  Reform  Act.  The 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4)  requires  agencies  to 
prepare  a  written  assessment  of  the 
costs,  benefits,  and  other  effects  of 
proposed  or  final  rules  that  include  a 
Federal  mandate  likely  to  result  in 
expenditures  by  State,  local  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
million  annually  (adjusted  aimually  for 
inflation  with  base  year  of  1995).  The 
rule  did  not  have  unfunded  mandates 
implications.  67  FR  49263  (July  30, 
2002).  The  changes  made  by  today's  rule 
simply  delay  the  reporting  and 
applicability  dates  of  the  provisions  of 
the  EWR  rule  and  do  not  create  any 
unfunded  mandates  within  the  meaning 
of  this  Act. 

List  of  Sub)ects  in  49  CFR  Part  579 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Reporting  and  recordkeeping 
requirements. 

■  In  consideration  of  the  foregoing,  49 
CFR  chapter  Vis  amended  as  follows: 

PART  579— REPORTING  OF 
INFORMATION  AND 
COMMUNICATIONS  ABOUT 
POTENTIAL  DEFECTS 

■  1.  The  authority  citation  for  part  579 
continues  to  read  as  follows: 

Authority:  Sec.  3,  Pub.  L.  106-414,  114 
Stat.  1800  (49  U.S.C.  30102-103,  30112, 
30117-121.  30166-167):  delegation  of 
authority  at  49  CFR  1.50. 

Subpart  A — General 

■  2.  hi  §  579.5(d),  the  date  of  "April  1, 
2003,"  is  revised  to  read  "July  1,  2003." 
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Subpart  C — Reporting  of  Early 
Warning  Information 

■  3.  In  §  579.28,  paragraphs  (a),  (b),  and 
(c)(1)  are  revisedm  and  paragraph  (n)  is 
added,  to  read  as  follows: 

§  579.28    Due  date  of  reports  and  other 
miscellaneous  provisions. 

(a)  Initial  submission  of  reports. 
Except  as  provided  in  paragraph  (n)  of 
this  section,  the  first  calendar  quarter 
for  which  reports  are  required  under 
§§579.21  through  579.27  of  this  subpart 
is  the  third  calendar  quarter  of  2003. 

(b)  Due  date  of  reports.  Except  as 
provided  in  paragraph  (n)  of  this 
section,  each  manufacturer  of  motor 
vehicles  and  motor  vehicle  equipment 
shall  submit  each  report  that  is  required 
by  this  subpart  not  later  than  30  days 
after  the  last  day  of  the  reporting  period. 
Notwithstanding  the  prior  sentence,  the 
due  date  for  reports  covering  the  third 
and  fourth  calendar  quarter  of  2003  and 
the  first  calendar  quarter  of  2004  shall 
be  60  days  after  the  last  day  of  the 
reporting  period. 


(c)  One-time  reporting  of  historical 
infonnation.  (1)  No  later  than  December 
31,2003: 

(i)  Each  manufacturer  of  vehicles 
covered  by  §§579.21  through  579.24  of 
this  part  shall  file  separate  reports 
providing  infonnation  on  the  numbers 
of  warranty  claims  recorded  in  the 
manufacturer's  warranty  system,  and 
field  reports,  that  it  received  in  each 
calendar  quarter  from  July  1,  2000,  to 
)une  30,  2003,  for  vehicles 
manufactured  in*  model  years  1994 
through  2003  (including  any  vehicle 
designated  as  a  2004  model): 

(ii)  Each  manufacturer  of  child 
restraint  systems  covered  by  §  579.25  of 
this  part  shall  file  separate  reports 
covering  the  numbers  of  warranty 
claims  recorded  in  the  manufacturer's 
warranty  system  and  consumer 
complaints  (added  together),  and  field 
reports,  that  it  received  in  each  calendar 
quarter  from  July  1.  2000,  to  June  30, 
2003,  for  child  restraint  systems 
manufactured  from  July  1,  1998,  to  Jiuie 
30,  2003,  and 


(iii)  Each  maublaclttivr  3Mf^: > '::  f\ 
covered  by  §  579.26  of  this  part  shall  file 
separate  reports  covering  the  numbers  of 
warranty  adjustments  recorded  in  the 
manufacturer's  warranty  adjustment 
system  for  tires  that  it  received  in  each 
calendar  quarter  from  July  1 ,  2000,  to 
June  30,  2003,  for  tires  manufactured 
from  July  1 ,  1998.  to  June  30,  2003. 
***** 

(n)  Submission  of  copies  of  field 
reports.  Copies  of  field  reports  required 
under  this  subpart  shall  bie  submitted 
not  later  than  30  days  after  reports  are 
due  pursuant  to  paragraphs  (a)  and  (b) 
of  this  section.  The  first  calendar  quarter 
for  which  copies  of  field  reports  are 
required  to  be  submitted  under 
§§  579.21(d),  579.22(d),  579.23(d). 
579.24(d),  and  579.25(d)  of  this  subpart 
is  the  first  calendar  quarter  of  2004. 

Issued  on:  lune  6,  2003. 
(effrey  W.  Runge. 
Administrator. 

(FR  Doc.  03-14703  Filed  6-6-03j  4:12  pm] 
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REMINDF.RS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  JUNE  11,  2003 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Raisins  produced  from  grapes 

grown  in — 

Califomia;  published  5-12- 
03;  comments  due  by  12- 
30-99;  published  5-12-03 
[FR  03-11704] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 

Atlantic  bluefish;  published 
5-12-03;  comments  due 
by  12-30-99;  published" 
5-12-03  [FR  03-11739] 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act),  natural  gas  companies 
(Natural  Gas  Act),  and  oil 
pipeline  companies 
(Interstate  Commerce  Act): 
Asset  retirement  obligations; 
accounting,  financial 
reporting,  and  rate  filing 
requirements 
Correction;  published  6- 
11-03;  comments  due 
by  12-30-99;  published 
6-11-03  [FR  03-14561] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Rhode  Isfand;  published  6- 
1 1  -03;  comments  due  by 
12-30-99;  published  6-11- 
03  [FR  03-14572] 
Vermont;  published  6-11-03; 
comments  due  by  12-30- 
99;  published  6-11-03  [FR 
03-14571] 
Hazardous  waste  program 
authorizations: 
Utah;  published  6-11-03; 
comments  due  by  12-30- 
99;  published  6-11-03  [FR 
03-14748] 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 


Methoprene;  published  6-11- 
03;  comments  due  by  8- 
11-03;  published  6-11-03 
[FR  03-14330] 

Water  pollution;  effluent 
guidelines  for  point  source 
categories: 

Pharmaceutical 
manufacturing;  published 
3-13-03;  comments  due 
by  5-12-03;  published  3- 
13-03  [FR  03-05716] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Administrative  practice  and 
procedure: 

Biologies,  confidential 
business  information; 
technical  amendment; 
published  6-11-03; 
comments  due  by  12-30- 
99;  published  6-11-03  [FR 
03-14621] 

Animal  drugs,  feeds,  and 
related  products: 

Carprofen;  injectable  or 
implantable;  published  6^ 
11-03;  comments  due  by 
12-30-99;  published  6-11- 
03  [FR  03-14544] 

Tepoxalin;  oral  dosage; 
published  6-11-03; 
comments  due  by  12-30- 
99;  published  6-11-03  [FR 
03-14678] 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Occupant  crash  protection- 
Smart  air  bags,  vehicles 
without;  warning  labels, 
manual  cutoff  switches, 
etc,  reduction  of 
dangerous  impacts  on 
children;  published  6- 
1 1  -03;  comments  due 
by  12-30-99;  published 
6-11-03  [FR  03-14694] 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Employment  taxes  and 
collection  of  income  taxes  at 
source: 

Automatic  time  extension  to 
file  certain  information 
retums  and  exempt 
organization  returns; 
published  6-11-03; 
comments  due  by  12-30- 
99;  published  6-11-03  [FR 
03-14603] 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT  c 

Agricultural  Marketing 
Service 

Nectarines  and  peaches 
grown  in — 

California;  comments  due  by 

6-20-03;  published  4-21- 

03  [FR  03-09672] 
Potatoes  (Irish)  grown  in — 
Colorado;  comments  due  by 

6-16-03;  published  5-30- 

03  [FR  03-13519] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 

animals  and  animal 

products: 

Portland  Intemational 
Airport,  OR;  livestock 
exportation  port 
designation;  comments 
due  by  6-18-03;  published 
5-19-03  [FR  03-12389] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Exotic  Newcastle  disease; 
quarantine  area 
designations — 
'Texas  and  New  Mexico; 
comments  due  by  6-16- 
03:  published  4-16-03 
[FR  03-09322] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 

domestic: 

Asian  longhomed  bettle; 
comments  due  by  6-18- 
03;  published  5-19-03  [FR 
03-12390] 

AGRICULTURE 
DEPARTMENT 

Food  Safety  and  Inspection 
Service 

Meat  and  poultry  inspection: 
Multi-serve  meal-type  meat 
and  poultry  products; 
nutrient  content  claims; 
comments  due  by  6-16- 
03;  published  4-16-03  [FR 
03-09258] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 


Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
South  Atlantic  pelagic 
sargassum  habitat: 
comments  due  by  6-16- 
03;  published  4-17-03 
[FR  03-09490]     - 

Northeastern  United  States 
fisheries — 

Atlantic  mackerel,  squid, 
and  buttertish: 
comments  due  by  6-19- 
03:  published  5-20-03 
[FR  03-12648] 
South  Atlantic  fishenes — 
South  Atlantic  pelagic 
sargassum  habitat; 
*      correction;  comments 
due  by  6-16-03; 
published  5-5-03  [FR 
03- 10802] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  6-17- 
03;  published  6-2-03 
[FR  03-13704] 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
TRICARE  program—  ■ 

National  Defense  "" 

Authorization  Act  for 
2002  FY: 

implementation:  medical 
t>enefits.  etc  :  comments 
due  by  6-16-03: 
published  4-16-03  [FR 
03-09153] 
Federal  Acquisition  Regulation 
(FAR): 
-     Federal  Supply  Schedules 
services  and  blanket 
purchase  agreements: 
comments  due  by  6-17- 
03:  published  4-18-03  [FR 
03-09554] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation:  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Colorado;  comments  due  by 
6-16-03;  published  5-15- 
03  [FR  03-12025]       • 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation:  various 
States;  air  quality  planning 
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purposes:  designation  of 

areas: 

Colorado;  comments  due  by 

6-16-03;  published  5-15- 

03  (FR  03-12026) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans:  approval  and 

promulgation;  various 

States: 

Pennsylvania;  comments 
due  by  6-19-03;  published 
5-20-03  [FR  03-124741 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

PennsylvanJa:  comments 
due  by  6-19-03;  published 
5-20-03  (FR  03-12475) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 
plans;  approval  and 
promulgation;  vahous 
States: 

Tennessee;  comments  due 
by  6-16-03;  published  5- 
16-03  (FR  03-12178] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation:  various 
States: 

Tennessee;  comments  due 
by  6-16-03:  published  5- 
16-03  (FR  03-12179] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 
plans,  approval  and 
promulgation;  various 
States: 
Utah;  comments  due  by  6- 

16-03;  published  5-15-03 

[FR  03-12027) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation:  various 
States 

Utah;  comments  due  by  6- 
16-03;  published  5-15-03 
[FR  03-12030)       ' 
Pesticides:  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Allethhn,  etc.;  nomenclature 
changes;  comments  due 
by  6-17-03;  published  4- 
18-03  [FR  03-09484) 
Propylene  oxide,  etc ; 
nomenclature  changes; 
comments  due  by  6-16- 
03;  published  4-17-03  (FR 
03-09483] 


FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
FinarKing  eligibility  and 
scope,  loan  policies  and 
operations,  and  general 
provisions — 
Credit  and  related 

services:  miscellaneous 

amendments;  comments 

due  by  6-20-03; 

published  5-21-03  (FR 

03-12631] 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  loan  bank 

system: 

Bank  director  eligibility, 
appointment,  elections: 
comments  due  by  6-17- 
03;  published  3-19-03  (FR 
03-06595) 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisitkxi  Regulation 

(FAR): 

Federal  Supply  Schedules 
services  and  t>lanket 
purchase  agreements; 
comments  due  by  6-17- 
03;  published  4-18-03  (FR 
03-09554) 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medical  devk»s: 
General  and  plastic  surgery 
devk:es — 
Silicone  sheeting; 
classification:  comments 
due  by  6-18-03; 
published  3-20-03  [FR 
03-06646) 
Reports  and  guidance 
documents;  availability,  etc : 
Developing  Medk:al  Imaging 
Drug  and  Biological 
Products:  comments  due 
by  6-18-03;  published  5- 
19-03  (FR  03-12370] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Health  insurance  reform: 
Health  Insurance  Portability 
and  Accountability  Act  of 
1996— 
Civil  money  penalties; 

investigations 

procedures,  penalties 

imposition,  and 

hearings;  comments 

due  by  6-16-03; 

published  4-17-03  [FR 

03-09497] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Port  Valdez  and  Vaklez 
Narrows,  AK;  security 


zone;  comments  due  by 
6-15-03;  published  5-16- 
03  (FR  03-12183] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Tampa  Bay.  FL;  security 
zones;  comments  due  by 
6-17-03;  published  4-18- 
03  (FR  03-09650) 
Regattas  and  marine  parades, 
and  drawbridge  operations: 
Toledo  Tall  Ships  Parade, 
OH;  comnf)ents  due  by  6- 
15-03;  published  5-20-03 
[FR  03-12492] 

HOMELAND  SECURITY 
DEPARTMENT 

CritKal  lnfrastnx:ture 
Informatkxi;  handling 
procedures;  comments  due 
by  6-16-03;  published  4-15- 
03  [FR  03-09126] 

JUSTICE  DEPARTMENT 
Prisons  Bureau 

Inmate  control,  custody,  care,' 

etc.: 

Emergency  operations; 
comments  due  by  6-16- 
03;  published  4-16-03  [FR 
03-09310] 

LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  ArbitratkMi  Royalty 
Panel  rules  and  procedures: 
Sound  recordings  and 

ephemeral  recordings; 

digital  performance  right; 

comments  due  by  6-19- 

03;  published  5-20-03  [FR 

03-12349] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Federal  Supply  Schedules 
servk:es  and  blanket 
purctiase  agreements; 
comments  due  by  6-17- 
03;  published  4-18-03  [FR 
03-09554] 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

NARA  facilities: 
Public  use;  threats  added 
as  prohibited  behavior; 
comments  due  by  6-17- 
03;  published  4-18-03  [FR 
03-09585] 

Correction;  comments  due 
by  6-17-03:  published 
5-2-03  [FR  03-10808] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Nasdaq-listed  securities; 
uniform  trading  rules; 


petition;  comments  due  by 
6-19-03;  published  5-20- 
03  [FR  03-12604) 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits  and 
supplemental  security 
income: 
Mental  disorders;  medk:al 

evaluation  criteria; 

comments  due  by  6-16- 

03;  published  3-17-03  [FR 

03-06278] 

STATE  DEPARTMENT 

Claims  and  stolen  property: 
Stolen  property  under  treaty 
with  Mexrco;  CFR  pari 
removed;  comments  due 
by  6-16-03;  published  5- 
16-03  [FR  03-12294) 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Bell;  comments  due  by  6- 
16-03;  published  4-16-03 
[FR  03-09011) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 
6-16-03;  published  5-1-03 
[FR  03-10728) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Dassault;  comments  due  by 
6-19-03;  published  5-20- 
03  [FR  03-12110) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 

Learjet;  comments  due  by 
6-20-03;  published  4-21- 
03  [FR  03-09430) 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Ainworthiness  directives: 
McDonnell  Douglas; 
comments  due  by  6-16- 
03;  published  4-15-03  [FR 
03-08892] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Raytheon;  comments  due  by 
6-20-03;  published  5-5-03 
[FR  03-10726) 
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TRANSPORTATION 
DEPARTMENT 
Federal  AviaHon 
Administration 

Ainworthiness  directives: 
Rolls-Royce  Deutschland 
Ltd.  &  Co.  KG;  comments 
due  by  6-16-03;  published 
4-15-03  [FR  03-09017] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  6-16-03;  published 
4-21-03  (FR  03-09729] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 

standards: 

Occupant  crash  protection — 
Future  air  bags  designed 
to  create  less  risk  of 
serious  injuries  for  small 
women  and  young 
children,  etc.; 
requirements  phase-in; 
comments  due  by  6-19- 


03;  published  5-5-03 
[FR  03-10945] 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  theft  prevention 
standard: 
Passenger  motor  vehk:le 

theft  data  (2001  CY); 

comments  due  by  6-16^ 

03;  published  4-15-03  [FR 

03-09186) 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

National  t}anks: 
Securities;  reporting  and 
disclosure  requirements; 
comments  due  by  6-20- 
03;  published  5-21-03  [FR 
03-12259) 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 


with  "PLUS"  (Publk:  Laws 
Update  Sen/k»)  on  202-741- 
6043.  This  list  is  also 
available  online  at  httpj/ 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not ' 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office.  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
iivallat>le  on  the  Internet  from 
GPO  Access  at  htpJ/ 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
rot  yet  t>e  available. 

S.  243/P.L.  108-28 

Conceming  partrcipatlon  of 
Taiwan  in  the  World  Health 
Organization.  (May  29,  2003; 
117  Stat.  769) 
S.  330/P.L.  108-29 
Veterans'  Merrrarial 
Presentation  and  Recognition 
Act  of  2003  (May  29.  2003; 
117  Stat.  772) 


S.  870/P.L.  108-30 

To  amend  the  Richard  B. 
Russell  National  School  Lunch 
Act  to  extend  the  availability 
of  funds  to  carry  out  the  fruit 
and  vegetable  pilot  program 
(May  29,  2003;  117  Stat.  774) 

Last  List  May  30,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronk;  mail 
notifrcation  sen/k:e  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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Federal  Registei' 

VoL  68,  No.  113 

Thursday,  June  12,  2003 


Title  3— 

The  President 


Presidential  Documents 


Notice  of  June  10,  2003 

Continuation  of  the  National  Emergency  with  Respect  to  the 
Risk  of  Nuclear  Proliferation  Created  by  the  Accumulation 
of  Weapons-Usable  Fissile  Material  in  the  Territory  of  the 
Russian  Federation 


On  June  21,  2000,  the  President  issued  Executive  Order  13159  (the  "Order") 
blocking  property  and  interests  in  property  of  the  Government  of  the  Russian 
Federation  that  are  in  the  United  States,  that  hereafter  come  within  the 
United  States,  or  that  are  or  hereinafter  come  within  the  possession  or 
control  of  United  States  persons  that  are  directly  related  to  the  implementa- 
tion of  the  Agreement  Between  the  Government  of  the  United  States  of 
America  and  the  Government  of  the  Russian  Federation  Concerning  the 
Disposition  of  Highly  Enriched  Uranimn  Extracted  fi-om  Nuclear  Weapons, 
dated  February  18,  1993,  and  related  contracts  and  agreements  (collectively, 
the  "HEU  A^eements").  The  HEU  Agreements  allow  for  the  downblending 
of  highly  enriched  uraniiun  derived  from  nuclear  weapons  to  low  enriched 
uranium  for  peaceful  commercial  purposes.  The  Order  invoked  the  authority, 
inter  alia,  of  the  International  Emergency  Economic  Powers  Act,  50  U.S.C. 
1701  et  seq.,  and  declared  a  national  emergency  to  deal  with  the  unusual 
and  extraordinary  threat  to  the  national  security  and  foreign  policy  of  the 
United  States  posed  by  the  risk  of  nuclear  proliferation  created  by  the 
accumulation  of  a  large  voliune  of  weapons-usable  fissile  matmal  in  the 
territory  of  the  Russian  Federation. 

A  major  national  security  goal  of  the  United  States  is  to  ensure  that  fissile 
material  removed  from  Russian  nuclear  weapons  pursuant  to  various  arms 
control  and  disarmament  agreements  is  dedicated  to  peaceful  uses  (such 
as  downbl ended  to  low  enriched  uranium  for  peaceful  commercial  uses), 
subject  to  transparency  measures,  and  protected  from  diversion  to  activities 
of  proliferation  concern.  Pursuant  to  the  HEU  Agreements,  weapons-p-ade 
uranium  extracted  from  Russian  nuclear  weapons  is  converted  to  low  en- 
riched uranium  for  use  as  fuel  in  commercial  nuclear  reactors.  The  Order 
blocks  and  protects  fit)m  attachment,  judgment,  decree,  lien,  execution,  gar- 
nishment, or  other  judicial  process  the  property  and  interests  in  property 
of  the  Government  of  the  Russian  Federation  that  are  directly  related  to 
the  implementation  of  the  HEU  Agreements  and  that  are  in  the  United 
States,  that  hereafter  come' within  the  United  States,  or  that  are  or  hereafter 
come  within  the  possession  or  control  of  United  States  persons. 

The  national  emergency  declared  on  June  21,  2000,  must  continue  beyond 
June  21,  2003,  to  provide  continued  protection  from  attachment,  judgment, 
decree,  lien,  execution,  garnishment,  or  other  judicial  process  for  the  property 
and  interests  in  property  of  the  Government  of  the  Russian  Federation  that 
are  dfrectly  related  to  the  implementation  of  the  HEU  Agreements  and 
subject  to  U.S.  jurisdiction.  Therefore,  in  accordance  with  section  202(d) 
of  the  National  Emergencies  Act  (50  U.S.C.  1622(d)),  I  am  continuing  for  - 
1  year  the  national  emergency  with  respect  to  weapons-usable  fissile  material 
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in  the  territory  of  the  Russian  Federation.  This  notice  shall  be  published 
in  the  Federal  Register  and  transmitted  to  the  Congress. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicabilrty  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t)y 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  HOMELAND 
SECURITY 

8CFRPart212 
[ICE  No.  2278'4n] 
RIN  1653  AA25 

Authority  Of  the  Secretary  Of  Homelancl 
Security;  Parole  Authority 

AGENCY:  Department  of  Homeland 

Security. 

ACTION:  Final  rule. 

^ t 

SUMMARY:  On  November  25,  2002,  the 
President  signed  into  law  the  Homeland 
Security  Act  of  2002  (Pub.  L.  107-296) 
(HSA),  which  created  the  new 
Department  of  Homeland  Security 
(Department  or  DHS).  The  functions  of 
the  Immigration  and  Naturalization 
Service  (Service)  and  all  authorities 
with  respect  to  those  functions, 
transferred  to  DHS  on  March  1,  2003, 
and  the  Service  was  abolished  on  that 
date,  pursuant  to  the  HSA  and  the 
Department  of  Homeland  Security 
Reorganization  Plan,  as  modified 
(Reorganization  Plan).  DHS  is 
promulgating  this  rule  to  continue  the 
process  of  conforming  the  text  of  Title 
8  of  the  Code  of  Federal  Regulations  to 
the  governmental  structures  established 
in  the  HSA  and  Reorganization  Plan. 
The  rule  addresses  parole  authority 
imder  section  212(d)(5)  of  the 
Immigration  and  Nationahty  Act.  With 
regard  to  parole  authority  the  rule 
implements  changes  in  the  field 
structiu«s  of  the  Bureau  of  Citizenship 
and  Immigration  Services  (BCIS),  the 
Bureau  of  Customs  and  Border 
Protection  (CBP),  and  the  Bureau  of 
Immigration  and  Customs  Enforcement 
(ICE)  by  amending  the  titles  of  officers 
given  parole  authority. 

DATES:  This  final  rule  is  effective  Jime 
12,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Muhletaler,  Bureau  of 


Immigration  and  Customs  Enforcement, 
Office  of  General  Counsel,  425  I  Street, 
NW.,  Room  6100,  Washington,  DC 
20536,  telephone  (202)  514-2895. 
SUPPLEMENTARY  INFORMATION: 

Explanation  of  Changes 

This  rule  amends  parole  authority 
under  8  CFR  212.5  to  reflect  the  new 
titles  under  the  organizational  structures 
of  the  BQS,  CBP,  and  ICE.  The  term 
"Commissioner"  has  been  replaced  with 
"Secretary"  to  reflect  the  transfer  of 
authority  over  parole  issues  from  the 
Service  to  DHS  and  the  component 
organizations  of  the  BCIS,  CBP,  and  ICE. 
Component  heads  of  the  three  bureaus 
are  the  Director  of  the  BCIS, 
Commissioner  of  CBP  and  Assistant 
Secretary  for  ICE.  The  rule  does  not 
make  any  substantive  changes  to  the 
standards  for  making  determinations 
regarding  requests  for  parole. 

Procedural  Requirements 

Good  Cause  Exception 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  or 
delayed  effective  date  is  unnecessary  as 
this  rule  relates  to  agency  organization 
and  management.  Accordingly,  it  is  not 
a  "rule"  as  that  term  is  used  by  the 
Congressional  Review  Act  (Subtitle  E  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)),  and  the  reporting 
requirement  of  5  U.S.C.  801  does  not 
apply. 

Executive  Order  12866 

This  rule  is  limited  to  agency 
organization,  management  or  personnel 
matters,  and  therefore  is  not  a  regidation 
or  rule  as  defined  by  Executive  Order . 
12866.  It  has  also  been  determined  that 
this  rulemaking  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866.  Accordingly,  a 
regulatory  impact  analysis  is  not 
required. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibihty  Act  (5 
U.S.C.  chapter  6)  do  not  apply. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 


1996.  This  rule  will  not  residt  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets.' 

Executive  Order  12988:  Civil  Justice 
Reform 

Hiis  rule  meets  the  appficable 
standards  set  forth.in  section  3(a)  and 
(b)(2)  of  Executive  Order  12988. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditme  by  state,  local  and  tribal 
government,  in  the  aggregate,  or  by  the 
private  sector  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  luiiquely  affect  small 
^  governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Executive  Order  13132 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  1 3 1 32 ,  the  Department  of 
Homeland  Security  has  determined  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  siunmary 
impact  statement. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  Public  Law  104-13,  all 
Departments  are  required  to  submit  to 
the  Office  of  Management  and  Budget 
(OMB),  for  review  and  approval,  any 
reporting  requirements  inherent  in  a 
final  rule.  This  rule  does  not  impose  any 
new  reporting  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act. 

List  of  Suli^ects  in  8  CFR  Part  212 

Administrative  practice  and 
procedure,  Ahens,  Immigration, 
Reporting  and  recordkeeping 
requirements. 
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■  Accordingly,  part  212  of  chapter  I  of 
title  8  of  the  Code  of  Federal  Regulations 
is  amended  as  follows: 

PART  212— DOCUMENTARY 
REQUIREMENTS:  NONIMMIGRANTS; 
WAIVERS;  ADMISSION  OF  CERTAIN 
INADMISSIBLE  AUENS;  PAROLE 

■  1.  The  authority  citation  for  part  212  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C.  1101  and  note.  1102. 
1103.  1182  and  note.  1184.  1187.  1225.  1226. 
1227.  1228;  Public  Law  107-296. 116  Stat 
2135  (6  U,S.C.  1.  et  seq.):  8  CFR  part  2. 

■  2.  Section  212.5  is  amended  by: 

■  a.  Revising  paragraph  (a); 

■  b.  Revising  paragraph  (b)(3) 
introductory  text; 

■  c.  Revising  paragraph  (b)(5); 

■  d.  Revising  paragraph  (c); 

■  e.  Revising  paragraph  (d)  introductory 
text; 

■  f.  Revising  paragraph  (d)  (1);  and  by 

■  g.  Revising  paragraph  (e)(2)(i). 
The  revisions  read  as  follows: 

S  21 2.5    Parol*  Of  alien*  into  the  Untted 
States. 

(a)  The  authority  of  the  Secretary  to 
continue  an  alien  in  custody  or  grant 
parole  under  section  212(d)(5)(A)  of  the 
Act  shall  be  exercised  by  the  Assistant 
Commissioner,  Ofhce  of  Field 
Operations;  Director.  Detention  and 
Removal;  directors  of  Held  eperations; 
port  directors;  special  agents  in  charge; 
deputy  special  agents  in  charge: 
associate  special  agents  in  charge; 
assistant  special  agents  in  charge; 
resident  agents  in  charge;  field  office 
directors;  deputy  field  office  directors; 
chief  patrol  agents;  district  directors  for 
services;  and  those  other  officials  as 
may  be  designated  in  writing,  subject  to 
the  parole  and  detention  authority  of  the 
Secretary  or  his  designees.  The 
Secretary  or  his  designees  may  invoke, 
in  the  exercise  of  discretion,  the 
authority  under  section  212(d)(5)(A)  of 
the  Act. 

(b)*  *  * 

(3)  Aliens  who  are  defined  as 
juveniles  in  §  236.3(a)  of  this  chapter. 
The  Director,  Detention  and  Removal; 
directors  of  field  operations;  field  office 
directors;  deputy  field  office  directors; 
or  chief  patrol  agents  shall  follow  the 
guidelines  set  forth  in  §  236.3(a)  of  this 
chapter  and  paragraphs  (b)(3)(i)  through 
(iii)  of  this  section  in  determining  under 
what  conditions  a  juvenile  shoiild  be 
paroled  from  detention: 
***** 

(5)  Aliens  whose  continued  detention 
is  not  in  the  public  interest  as 
determined  by  those  officials  identified 
in  paragraph  (a)  of  this  section. 
.  (c)  In  the  case  of  all  other  arriving 
aliens,  except  those  detained  under 


§  235.3(b)  or  (c)  of  this  chapter  and 
paragraph  (b)  of  this  section,  those 
officials  listed  in  paragraph  (a)  of  this 
section  may,  after  revinw  of  the 
individual  case,  parole  into  the  United 
States  temporarily  in  accordance  with 
section  212(d)(5)(A)  of  the  Act,  any 
alien  applicant  for  admission,  under 
such  terms  and  conditions,  including 
those  set  forth  in  paragraph  (d)  of  this 
section,  as  he  or  she  may  deem 
appropriate.  An  alien  who  arrives  at  a 
port-of-entry  and  applies  for  parole  into 
the  United  States  for  the  sole  purpose  of 
seeking  adjustment  of  status  under 
section  245A  of  the  Act,  without  benefit 
of  advance  authorization  as  described  in 
paragraph  (f)  of  this  section  shall  be 
denied  parole  and  detained  for  removal 
in  accordance  with  the  provisions  of 
§  235.3(b)  or  (c)  of  this  chapter.  An  alien 
seeking  to  enter  the  United  States  for  the 
sole  purpose  of  applying  for  adjustment 
of  status  under  section  210  of  the  Act 
shall  be  denied  parole  and  detained  for 
removal  under  §  235.3(b)  or  (c)  of  this 
chapter,  unless  the  aUen  has  been 
recommended  for  approval  of  such 
application  for  adjustment  by  a  consular 
officer  at  an  Overseas  Processing  Office. 

(d)  Conditions.  In  any  case  where  an 
alien  is  paroled  under  paragraph  (b)  or 
(c)  of  this  section,  those  officials  listed 
in  paragraph  (a)  of  this  section  may 
require  reasonable  assiuances  that  the 
alien  will  appear  at  all  hearings  and/or 
depart  the  United  States  when  required 
to  do  so.  Not  all  factors  listed  need  be 
present  for  parole  to  be  exercised.  Those 
officials  should  apply  reasonable 
discretion.  The  consideration  of  all 
relevant  factors  includes: 

(1)  The  giving  of  an  imdertaking  by 
the  appUcant,  coimsel,  or  a  sponsor  to 
ensm«  appearances  or  departure,  and  a 
bond  may  be  required  on  Form  1-352  in 
such  amount  as  may  be  deemed 
appropriate; 
***** 

(e)  *  *  * 

{2)(i)  On  notice.  In  cases  not  covered 
by  paragraph  (e)(1)  of  this  section,  upon 
accomplishment  of  the  purpose  for 
which  parole  was  authorized  or  when  in 
the  opinion  of  one  of  the  officials  listed 
in  paragraph  (a)  of  this  section,  neither 
humanitarian  reasons  nor  pubUc  benefit 
warrants  the  continued  presence  of  the 
alien  in  the  United  States,  parole  shall 
be  terminated  upon  written  notice  to  the 
alien  and  he  or  she  shall  be  restored  to 
the  status  that  he  or  she  had  at  the  time 
of  parole.  When  a  charging  document  is 
served  on  the  alien,  the  charging 
dociunent  will  constitute  written  notice 
of  termination  of  parole,  unless 
otherwise  specified.  Any  further 
inspection  or  hearing  shall  be 


conducted  under  section  235  or  240  of 
the  Act  and  this  chapter,  or  any  order 
of  exclusion,  deportation,  or  removal 
previously  entered  shall  be  executed.  If 
'  the  exclusion,  deportation,  or  removal 
order  cannot  be  executed  within  a 
reasonable  time,  the  alien  shall  again  be 
released  on  parole  unless  in  the  opinion 
of  the  official  listed  in  paragraph  (a)  of 
this  section  the  public  interest  requires 
that  the  alien  be  continued  in  custody. 
***** 

Dated:  June  3,  2003. 
Tom  Ridge, 

Secretary  of  Homeland  Security. 
[FR  Doc.  03-14932  Filed  6-10-03;  2:49  pm] 

BILUNQ  CODE  4410^ia-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docliet  No.  2003-NM-98-AD;  Amendment 
39-13191 ;  AD  2003-12-06] 

RIN2120-AA64 

Airworthiness  Directives;  BomiMrdler 
Model  CL-600-2C10  (Regional  Jet 
Series  700  &  701)  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Bombardier  Model 
CL-600-2C10  (Regional  Jet  Series  700  & 
701)  series  airplanes.  This  action 
requires  a  reviision  to  the  Airplane 
Flight  Manual  (AFM)  to  prohibit 
operations  into  known  or  forecast  icing 
conditions  under  certain  conditions. 
This  action  also  requires  an  inspection 
to  detect  damage  of  the  wing  anti-ice 
(WAI)  ducts  to  determine  if  the  external 
shrouds  of  the  ducts  are  open  or 
cracked,  and  replacement  of  any 
damaged  duct  with  a  new  duct  or  a  duct 
with  the  same  part  number.  This  action 
also  provides  for  an  optional 
terminating  action  for  the  AFM  revision 
and  inspection.  This  action  is  necessary 
to  prevent  the  WAI  ducts  from 
collapsing,  cracking,  or  rupturing, 
which  could  cause  leakage  of  hot  air  in 
the  under-floor  pressurized  area  of  the 
fuselage  when  the  anti-ice  system  is 
turned  on.  Such  leakage  of  hot  air 
results  in  insufficient  heat  for  the  anti- 
ice  system  and  consequent  aerodjmamic 
degradation.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  June  27,  2003. 
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The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  27, 
2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
July  14,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2003-NM- 
98-AD,  1601  Lind  Avenue,  SW., 
Rentoa,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  Q-anm- 
iaTcominent@faa.gov.  Conunents  sent 
via  the  Internet  must  contain  "Docket 
No.  2003-NM-98-AD"  in  the  subject 
line  and  need  not  be  submitted  in 
triplicate.  Comments  sent  via  fax  or  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCn  text. 

The  service  information  referenced  in 
this  AD  may  be.  obtained  from 
Bombardier,  Inc.,  Canadair,  Aerospace 
Group,  P.O.  Box  6087,  Station  Centre- 
ville,  Montreal,  Quebec  H3C  309, 
Canada.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register. 
800  North  Capitol  Street,  NW.,  suite 
700,  Washington.DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Parrillo,  Aerospace  Engineer,  Systems 
and  Flight  Test  Branch,  ANE-172,  FAA, 
New  York  Aircraft  Certification  Office, 
10  Fifth  Street.  Third  Floor,  Valley 
Stream,  New  York  11581;  telephone 
(516)  256-7505;  fax  (516)  568-2716. 
SUPPLEMENTARY  INFORMATION:  Transport 
Canada  Civil  Aviation  (TCCA),  which  is 
the  airworthiness  authority  for  Canada, 
notified  the  FAA  that  an  imsafe 
condition  may  exist  on  certain 
Bombardier  Model  CL-60(>-2ClO 
(Regional  Jet  Series  700  &  701)  series 
airplanes.  TCCA  advises  that  it  has 
received  several  reports  of  failure  of  the 
wing  anti-ice  (WAI)  ducts.  Failure 
analysis  indicates  that  the  WAI  ducts, 
located  in  the  imder-floor  pressurized 
area,  can  collapse  due  to  insufficient 
strength  for  the  applied  differential 
pressure.  This  condition,  if  not 
corrected,  could  residt  in  cracks  or 


rupture  of  the  WAI  ducts,  and 
consequent  leakage  of  hot  air  in  the 
under-floor  pressurized  area  of  the 
fuselage  when  the  anti-ice  system  is 
turned  on.  Such  leakage  of  hot  air 
results  in  insufficient  heat  for  the  anti- 
ice  system  and  consequent  aerodynamic 
degradation. 

TCCA  Airworthiness  Directive 

TCCA  issued  airworthiness  directive 
CF-2003-07,  effective  on  March  25, 
2003,  to  ensure  the  continued 
airworthiness  of  these  airplanes  in 
Canada.  The  Canadian  airworthiness 
directive  requires  an  amendment  to  the 
Master  Minimmn  Equipment  List 
(MMEL)/Minimum  Equipment  List 
(MEL)  to  prohibit  operations  into  known 
or  forecast  icing  conditions  imder 
certain  conditions,  and  accomplishment 
of  the  actions  specified  in  CRJ  700/900 
Series  Regional  Jet  (Bombardier)  Alert 
Service  Bulletin  A670BA-30-007 
(described  below). 

Explanation  of  Relevant  Service  ' 
Information 

The  mantifacttirer  has  issued  CRJ  700/ 
900  Series  Regional  Jet  (Bombardier) 
Alert  Service  Bulletin  A670BA-30-007. 
Revision  A,  dated  April  15,  2003.  The 
alert  service  bulletin  describes 
procediu^s  for  a  detailed  inspection  to 
detect  damage  of  the  fovu  WAI  ducts 
and  to  determine  if  the  external  shrouds 
of  the  ducts  are  open  or  cracked,  and 
replacement  of  any  damaged  duct  with 
a  new  duct  or  a  duct  with  the  same  part 
number  (P/N)  that  is  free  of  any  dent  or 
other  handling  damage.  The  alert 
service  bulletin  also  describes 
procedures  for  eventual  replacement  of 
all  four  WAI  ducts  with  new  ducts. 

TCCA  classified  this  service  bulletin 
as  mandatory  and  issued  Canadian 
airworthiness  directive  CF-2003-07  to 
ensure  the  continued  airworthiness  of 
these  airplanes  in  Canada. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
TCCA  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  TCCA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 


Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  the  WAI  ducts  from  collapsing, 
cracking,  or  rupturing,  and  consequent 
leakage  of  hot  air  in  the  under-floor 
pressurized  area  of  the  fuselage  when 
the  anti-ice  system  is  turned  on.  Such 
■  leakage  of  hot  air  results  in  insufficient 
heat  for  the  anti-ice  system  and 
consequent  aerodynamic  degradation. 
This  AD  requires  a  revision  to  the 
Limitations  Section  of  the  Airplane 
Flight  Manual  (AFM)  to  prohibit 
operations  into  known  or  forecast  icing 
conditions  under  certain  conditions. 
This  AD  also  requires  accomplishment 
of  the  actions  specified  in  the  service 
bulletin  described  previously,  except  as 
described  below. 

Differences  Between  This  AD  and 
Service  Bulletin/Canadian 
Airworthiness  Directive 

Operators  should  note  that,  although 
the  service  bulletin  specifies  that  the 
manufacturer  may  be  contacted  for 
disposition  of  certain  conditions  of  the 
siuToiuiding  equipment  and  structure  of 
the  external  shroud  of  the  WAI  ducts, 
this  AD  requires  the  inspection  of  those 
areas  to  be  accomplished  per  a  method 
approved  by  either  the  FAA  or  TCCA  (or 
its  delegated  agent).  In  light  of  the  type 
of  inspection  that  will  be  required  to 
address  the  identified  unsafe  condition, 
and  in  consonance  with  existing 
bilateral  airworthiness  agreements,  the 
FAA  has  determined  that,  for  this  AD, 
an  inspection  approved  by  either  the 
FAA  or  TCAA  (or  its  delegated  agent) 
will  be  acceptable  for  compliance  with 
this  AD. 

The  Canadian  airworthiness  directive 
requires  an  amendment  to  the  MMEL/ 
MEL  to  prohibit  operations  into  known 
or  forecast  icing  conditions  under 
certain  conditions.  In  the  United  States, 
the  MMEL  and  the  MEL  are  not 
developed  or  approved  as  part  of  the 
certification  requirements  of  the 
airplane.  Therefore,  in  order  to  prohibit 
operations  into  known  or  forecast  icing 
conditions  under  certain  conditions,  the 
FAA  has  determined  that  it  is  necessarj' 
to  address  the  identified  unsafe 
condition  by  requiring  a  revision  to  the 
Limitations  Section  of  the  AFM.  In 
accordance  with  14  CFR  121.628(b)(2), 
this  AD  has  the  effect  of  overriding  the 
MMEL/MEL,  so  it  has  the  same  effect  as 
the  Canadian  airworthiness  directive. 


35154  Federal  Register /Vol.  68,  No.  113 /Thursday,  June  12.  20037Riiles  and  Regulations 


Interim  Action 

The  FAA  is  considering  hirther 
rulemaking  action  to  supersede  this  AD 
to  require  replacement  of  all  four  WAI 
ducts  with  new  ducts  per  CRJ  700/900 
Series  Regional  Jet  (Bombardier)  Alert 
Service  Bulletin  A670BA-30-007, 
which  would  terminate  the  inspection 
and  AFM  requirements  of  this  AD. 
However,  the  planned  compliance  time 
for  the  replacement  is  sufficiently  long 
so  that  notice  and  opportiuiity  for  prior 
public  comment  will  be  practicable. 

Oianges  to  14  CFR  Part  39/E£fect  on  the 
AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance  (AMOC).  Because  we 
have  now  included  this  material  in  part 
39,  only  the  office  authorized  to 
approved  AMOCs  is  identified  in  each 
individual  AD. 

Determination  of  Rule's  Efiective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  cue  impracticable,  emd  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  conunents  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
siiggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 


request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  hiclude  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2003-NM-98-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regiilation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  ff  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 


amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
f  39.1 3    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-12-06    Bombardier,  Inc.  (Formerly 
Canadair):  Amendment  39-13191. 
Docket  2003-NM-98-AD. 

Applicability:  Model  CL-600-2C10 
(Regional  Jet  Series  700  &  701)  series 
airplanes,  serial  numbers  10004  through 
10119  inclusive;  certiBcated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  wing  anti-ice  (WAI)  ducts 
from  collapsing,  cracking,  or  rupturing, 
consequent  leakage  of  hot  air  in  the  under- 
floor  pressurized  area  of  the  fuselage  when 
the  anti-ice  system  is  turned  on,  insufBcient 
heat  for  the  anti-ice  system,  and  aerodynamic 
degradation,  accomplish  the  following: 

Referenced  Service  Information 

(a)  The  term  "service  bulletin."  as  used  in 
this  AD,  means  the  Accomplishment 
Instructions  of  CRJ  700/900  Series  Regional 
Jet  (Bombardier)  Alert  Service  Bulletin 
A670BA-30-007.  Revision  A.  dated  April  15. 
2003,  including  Appendices  A  and  B,  dated 
March  18,  2003. 

Airplane  Flight  Manual  (AFM)  Revision 

(b)  Within  48  hours  after  the  effective  date 
of  this  AD,  revise  the  Limitations  Section  of 
the  CRJ  700  AFM  to  include  the  following 
(this  may  be  accomplished  by  inserting  a 
copy  of  this  AD  into  the  AFM): 

"1.  Anti-Ice  Bleed  Leak  Detection 
Controller  (AILC)  Channels  (see  Note  1): 

Flight  with  "WING  A/I  FAULT"  status 
message  on  the  engine  indication  and  crew 
alerting  system  (EICAS)  is  not  authorized, 
except  as  follows: 

One  may  be  inoperative  as  indicated  by 
"WING  A/I  FAULT"  status  message  on 
EICAS  provided: 

(a)  Wing  Anti-Ice  switch  is  selected  OFF. 
and 

(b)  Operations  are  not  conducted  into 
known  or  forecast  icing  conditions. 

2.  Wing/Fuselage  Anti-Ice  Bleed  Leak 
Detection  Loops  (see  Note  1): 

Flight  with  Wing/Fuselage  Anti-Ice  Bleed 
Leak  Detection  Loops  inoperative  is  not 
authorized,  except  as  follows: 

One  loop  (A  or  B)  may  be  inoperative 
provided: 

(a)  Wing  Anti-Ice  switch  is  selected  OFF, 
and 

(b)  Operations  are  not  conducted  into 
known  or  forecast  icing  conditions. 

Note  1:  This  limitation  supersedes  the 
Master  Minimum  Equipment  List  (MMEL)." 
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Detailed  Inspection  and  Corrective  Actions  if 
Necessary 

(c)  Within  150  flight  hours  after  the 
effective  date  of  this  AD,  do  a  detailed 
inspection  to  detect  damage  of  the  four  WAI 
ducts  and  to  determine  if  the  external 
shrouds  of  the  WAI  ducts  are  open  or 
cracked,  per  the  alert  service  bulletin. 

(1)  If  no  discrepancy  is  found,  no  further 
action  is  required  by  this  AD. 

(2)  If  any  external  shroud  of  a  WAI  duct 
is  found  open  or  cracked,  before  further 
flight,  inspect  the  surrounding  equipment 
and  structure  per  a  method  approved  by  the 
Manager.  New  York  Aircraft  Certification 
Office,  FAA,  or  Transport  Canada  Civil 
Aviation  (TCCA)  (or  its  delegated  agent). 

(3)  If  any  damaged  WAI  duct  is  found, 
before  further  flight,  replace  the  WAI  duct 
with  a  new  duct  or  a  duct  with  the  same  part 
number  (P/N)  that  is  free  of  any  dent,  crease, 
or  other  handling  damage,  per  the  alert 
service  bulletin. 

Note  1:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
maybe  required." 

Optional  Terminating  Action 

(d)  Replacement  of  all  four  WAI  ducts  with 
new  ducts  having  P/N  GG670-80504-5  or  -6, 
or  P/N  GG670-80312-3  or  -4,  as  applicable, 
per  the  service  bulletin,  terminates  the 
requirements  of  this  AD.  After  doing  the 
replacement,  the  AFM  revision  required  by 
paragraph  (b)  of  this  AD  may  be  removed. 

Reporting  Requirement 

(e)  Submit  a  report  of  the  results  of  the 
inspection  required  by  paragraph  (c)  of  this 
AD  per  the  alert  service  bulletin  specified  in 
paragraph  (c)  of  this  AD.  Information 
collection  requirements  contained  in  this  AD 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.]  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(1)  If  the  inspection  was  done  after  the 
effective  date  of  this  AD:  Submit  the  report 
within  14  days  after  the  inspection. 

(2)  If  the  inspection  was  accomplished 
prior  to  the  effective  date  of  this  AD:  Submit 
the  report  within  14  days  after  the  effective 
date  of  this  AD. 

Alternative  Methods  of  Compliance 

(f)  In  accordance  with  14  CFR  39.19,  the 
Manager,  New  York  ACO,  FAA,  is  authorized 
to  approve  alternative  methods  of 
compliance  for  this  AD. 

lucurporation  by  Reference 

(g)  Unless  otherwise  specified  in  this  AD, 
the  actions  must  be  done  per  CRJ  700/900 
Series  Regional  Jet  (Bombardier)  Alert 
Service  Bulletin  A670BA-3D-007.  Revision 
A,  dated  April  15,  2003,  including 


Appendices  A  and  B,  dated  March  18,  2003. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Bombardier,  Inc.,  Canadair,  Aerospace 
Group,  P.O.  Box  6087,  Station  Centre-ville, 
Montreal,  Quebec  H3C  3G9,  Canada.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the  FAA, 
New  York  Aircraft  Certification  Office,  10 
Fifth  Street,  Third  Floor,  Valley  Stream,  New 
York;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
2003-07,  effective  on  March  25,  2003. 

Efifective  Date 

(h)  This  amendment  becomes  effective  on 
June  27,  2003. 

Issued  in  Renton,  Washington,  on  June  5, 
2003. 

All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Dpc.  03-14676  Filed  6-11-03;  8:45  am) 
BILLING  CODE  4910-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administlation 

14  CFR  Part  39 

[Docket  No.  97-ANE-06-AD;  Amendment 
39-13190;  AD  2003-12-05] 

RIN  2120-AA64 

Airworthiness  Directives;  McCauley 
Propeller  Systems  lAIOSH'CM  Series 
Propellers 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
that  is  applicable  to  McCauley  Propeller 
Systems  1A103/TCM  series  propellers. 
That  AD  currently  requires  an  initial 
inspection  for  cracks  in  the  propeller 
hub  in  accordance  with  a  dye  penetrant 
inspection  procedine,  replacement  of 
propellers  with  cracks  that  do  not  meet 
acceptable  limits,  rework  of  propellers 
with  cracks  that  meet  acceptable  limits, 
and  repetitive  inspections  of  all  affected 
propellers.  This  amendment  allows 
additional  rework  operations  to  be 
performed  at  more  than  one  bolt  hole 
location.  This  amendment  is  prompted 
by  the  need  to  clarify  the  requirement  to 
use  a  steel  backing  plate  and  Mylar 
gasket  during  installation  of  the 
propeller,  and  to  relax  the  replacement 
requirements.  The  actions  specified  in 


the  proposed  AD  are  intended  to 
prevent  propeller  separation  due  to  hub 
fatigue  cracking,  which  can  result  in 
loss  of  control  of  the  airplane. 
DATES:  Effective  July  17,  2003.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  July  17,  2003. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McCauley  Propeller  Systems,  3535 
McCauley  Drive,  PO  Drawer  5053, 
VandaUa,  OH  45377-5053;  telephone: 
937-890-5246;  fax:  937-890-6001.  This 
information  may  be  examined,  by 
appointment,  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
BurUngton,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  Smyth,  Aerospace  Engineer, 
Chicago  Aircraft  Certification  Office, 
FAA,  Small  Airplane  Directorate,  2350 
East  Devon  Avenue,  Room  323,  Des 
Plaines,  IL  60018;  telephone:  (847)  294- 
7132;  fax:  (847) 294-7834. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  97-06-16, 
Amendment  39-9973  (62  FR  16064, 
April  4,  1997),  which  is  applicable  to 
McCauley  E*ropeller  Systems  1A103/ 
TCM  series  propellers,  was  pubUshed  in 
the  Federal  Register  on  September  27, 
2002  (67  FR  61043).  That  action 
proposed  to  require: 

•  An  initial  inspection  for  cracks  in 
the  propeller  hub  in  accordance  with  a 
dye  penetrant  inspection  procedure. 

•  Replacement  of  propellers  with 
cracks  that  do  not  meet  acceptable 
limits. 

•  Rework  of  propellers  with  cracks 
that  meet  acceptable  limits. 

•  Painting  of  the  propeller  hub  before 
installation  of  the  propeller. 

•  Repetitive  inspections  of  all 
affected  propellers. 

•  Installation  of  a  steel  backing  plate 
and  Mylar  gasket  during  installation  of 
the  propeller. 

These  actions  must  be  done  in 
accordance  with  McCauley  Propeller 
Systems  Alert  Service  Bulletin  (ASB) 
221C,  dated  September  7,  1999. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  agrees  with  the 
NPRM  as  written. 
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After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Economic  Anal3r8iB 

There  are  approximately  6,100 
propellers  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
approximately  3,000  propellers  installed 
on  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD.  The  FAA  also 
estimates  that  it  will  take  approximately 
3  work  hours  per  propeller  to  perform 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $17  per  propeller.  Based 
on  these  figures,  the  total  cost  of  the  AD 
to  U.S.  operators  is  estimated  to  be 
$591,000  per  year. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Reg\ilations  (14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DfRECnVES 

■.  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
139.13    [Amended] 

■  2.  Section  39.13  is  amended  by 
removing  Amendment  39-9973  (62  FR 
16064,  April  4. 1997)  and  by  adding  a 
new  airworthiness  directive. 
Amendment  39-13190,  to  read  as 
follows: 

2003-12-05    McCauley  Propeller  Systems: 

Amendment  3»-13190.  Docket  No.  97- 
ANE-06-AD.  Supersedes  AD  97-06-16, 
Amendment  39-9973. 

Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  McCauley  Propeller 
Systems  1A103/TCM  series  propellers  with 
numeric  serial  numbers  770001  through 
777390;  and  propellers  with  alphanumeric 
serial  numbers  BCOOl  up  to,  but  not 
including  KCOOl.  These  propellers  are 
installed  on  but  not  limited  to  Cessna  152, 
Cessna  A1S2.  Reims  F1S2,  and  Reims  FA152 
series  airplanes.  All  alphanumeric  serial 
number  propellers  beginning  with  the  letters 
"B"  through  "J"  are  affected  by  this  AD.^ 

Note  1:  This  AD  applies  to  each  propeller 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
propellers  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated  below,  unless  already 
done. 

To  prevent  propeller  separation  due  to  hub 
fatigue  cracking,  which  can  result  in  loss  of 
control  of  the  airplane,  do  the  following: 

Inspection  and  Rework  Requirements 

(a)  Inspect  propellers,  rework  or  replace 
with  a  serviceable  propeller,  as  necessary, 
and  install  in  accordance  with  Sections  II,  QI, 
IV,  and  V  of  McCauley  Propeller  Systems 
Aleri  Service  Bulletin  (ASB)  No.  22lC,  dated 
September  7, 1999,  as  follows: 

(1)  For  propellers  with  3,000  or  more  hours 
time-in-service  (TIS),  or  unknown  TIS,  on  the 
effective  date  of  tliis  AD,  as  follows: 

(i)  If  not  already  done,  perform  an  initial 
dye  penetrant  inspection  in  accordance  with 
Section  II  of  the  ASB  before  further  flight. 

(ii)  Thereafter,  perform  repetitive  dye 
penetrant  inspections  in  accordance  with 
Section  IV  of  the  ASB  at  intervals  not  to 
exceed  800  hours  TIS,  or  12  calendar  months 
since  last  dye  penetrant  inspection, 
whichever  occurs  first. 


(iii)  If  cracks  are  discovered  tliat  are  not 
within  the  rework  limits  described  in  Section 
ni  of  the  ASB,  before  further  flight  remove 
the  propeller  from  service  and  replace  with 
a  serviceable  propeller. 

(iv)  If  cracks  are  discovered  that  are  within 
the  rework  limits  described  in  Section  QI  of 
the  ASB,  before  further  flight  rework  the 
propeller  in  accordance  with  Section  IH  of 
the  ASB,  and  resume  inspecting  repetitively 
in  accordance  with  paragraph  (a)(l)(ii)  of  this 
AD. 

(2)  For  propellers  with  less  than  3,000 
hoius  TIS  on  the  effective  date  of  this  AD, 
upon  accumulating  3.000  hours  TIS  perform 
the  steps  required  by  paragraph  (a)(l)(i) 
through  (a)(l)(iv]  of  this  AD. 

(b)  Paint  camber  side  of  the  propeller  in 
accordance  with  Section  n  or  Section  in  of 
the  ASB. 

(c)  Install  propeller  in  accordance  with 
Section  V  of  the  ASB. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Chicago 
Aircraft  Certification  Office  (CHIACO). 
Operators  must  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  CHIACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  CHIACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  thiS' AD 
can  be  done. 

Documents  That  Have  Been  Incorporated  by 
Reference 

(f)  The  inspections,  rework  and 
replacement  must  be  done  in  accordance 
with  McCauley  Propeller  Systems  Alert 
Service  Bulletin  (ASB)  No.  22lC,  dated 
September  7, 1999.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  McCauley  Propeller  Systems, 
3535  McCauley  Drive,  PO  Drawer  5053, 
Vandalia,  OH  45377-5053;  telephone:  937- 
890-5246:  fax:  937-890-6001.  Copies  may  be 
inspected  at  the  FAA,  New  England  Region, 
Office  of  the  Regional  Counsel,  12  New 
England  Executive  Park,  Burlington,  MA;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

Effisctive  Dale 

(g)  This  amendment  becomes  effective  on 
July  17,  2003. 
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Issued  in  Burlington,  Massachusetts,  on 
June  4,  2003. 

)ay  |.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 

Aircraft  Certification  Senice. 

(FR  Doc.  03-14675  Filed  6-11-03;  8:45  am) 

BHJJNQ  CODE  4»10-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Dodwl  No.  2002-NM-88^D;  Amehdmant 
39-13189;  AD  2003-12-04] 

RiN2120-AA64 

Airworthineee  CNrectlvee;  Empresa 
BrasHeira  de  Aeronaotica  S.A. 
(EMBRAER)  Model  EMB-135  and  -145 
Senee  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  EJkiBRAER  Model 
EMB-135  and  -145  series  airplanes,  that 
requires  replacing  the  four  Gamah 
clamp/sleeve  joints  on  an  engine  bleed 
^air  duct  with  new  threaded  coupling 
assemblies.  For  certain  airplanes,  this 
AD  also  requires  replacing  the  two 
supports  for  the  engine  bleed  air  duct 
with  two  new  supports.  The  actims 
specified  by  this  AD  are  intended  to 
prevent  hot  air  leaks  from  the  bleed  air 
duct  due  to  disconnection  of  the  duct 
joint,  which  could  result  in  heat  damage 
to  components  near  the  duct,  and 
consequent  increased  risk  of  fire  in  the 
rear  baggage  compartment.  This  action 
is  intended  to  address  the  identified 
unsafe  condition. 
DATES:  Effective  July  17,  2003.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  July  17,  2003. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Empresa  Brasileira  de  Aeronautica 
S.A.  (EMBRAER),  PO  Box  343— CEP 
12.225,  Sao  Jose  dos  Campos — SP, 
Brazil.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplcme  Directorate,  Rules  Docket, 
1601  land  Avenue.  SW..  Kenton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer, 
International  Branch.  ANM-116,  FAA, 


Transport  Airplane  Directorate,  1601 
land  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2125; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  EMBRAER 
Model  EMB-135  and  -145  series 
airplanes  was  published  in  the  Federal 
Register  on  January  30,  2003  (68  FR 
4725).  That  action  proposed  to  require 
replacing  the  four  Gamah  clamp/sleeve 
joints  on  an  engine  bleed  air  duct  with 
new  threaded  coupling  assemblies.  For 
certain  airplanes,  that  action  also 
proposed  to  require  replacing  the  two 
supports  for  the  engine  bleed  air  duct 
with  two  new  suppcHls. 

Commrats 

Interested  persons  bave  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Sappert  for  the  Proposed  AD 

One  commenter  has  no  objections  to 
the  proposed  AD. 

Requests  To  Qte  Recent  Service 
BuUetiB  VenrioBS 

The  proposed  AD  cited  EMBRAER    . 
Service  Bidletin  145-36-0024,  dated 
May  31,  2001,  as  the  appropriate  source 
of  service  information  for  the  proposed 
requirements.  Several  commenters 
request  that  the  FAA  revise  the 
proposed  AD  to  reflect  the  most  current 
revision  levels  of  the  service  bulletin 
revisions.  (Change  01  of  the  s^vice 
bulletin  was  issued  August  7,  2002,  and 
Change  02  was  issued  December  13, 
2002.)  One  commenter  requests  that  the 
proposed  AD  be  revised  to  also  allow 
future  revisions  of  the  service  bulletin 
for  compliance  with  the  AD  to  avoid  the 
need  for  requests  and  approvals  of 
alternative  methods  of  compliance. 

The  FAA  partially  agrees  with  the 
requests.  Because  the  actions  in  both 
revisions  are  essentially  the  same  as 
those  in  the  original  service  bulletin, 
paragraph  (a)  in  this  final  rule  has  been 
revised  to  cite  Change  02  and  to  provide 
credit  for  work  accomplished  in 
accordance  with  the  original  or  Change 
01  of  the  service  bulletin.  However,  to 
use  a  later  revision  of  the  cited  service 
bulletin,  affected  operators  must  request 
approval  of  an  alternative  method  of 
compliance  imder  the  provisions  of 
paragraph  (c)  of  this  final  rule.  In  an  AD, 
use  of  the  phrase  "or  later  FAA- 
approved  revisions"  in  reference  to  a 
specific  service  bulletin  violates  Office 
of  the  Federal  Register  regulations  for 


approving  materials  that  are 
incorporated  by  reference. 

Request  To  Revise  Applicability  of 
Proposed  AD 

One  conmienter  notes  that  in  Change 
02  of  the  service  bulletin  the  effectivity 
was  revised.  Because  the  applicability  of 
the  proposed  AD  excluded  certain 
airplanes  listed  in  the  original  version  of 
the  service  bulletin,  the  commenter 
requests  that  the  applicability  of  the 
proposed  AD  be  revised  to  refer  to 
Change  02  of  the  service  bulletin. 

The  FAA  agrees.  Certain  airplanes 
were  removed  from  the  effectivity  of  the 
revised  service  bulletin.  Therefore,  the 
applicability  statement  of  this  final  nde 
has  been  revised  accordingly. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Clianges  to  14  CFR  Put  39/EffM:t  on  Ac 
AD 

On  July  10,  2002.  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regxilation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  However,  for  clarity  and 
consistency  in  this  final  rule,  we  have 
retained  the  language  of  the  NPRM 
regarding  that  material. 

Cost  Impact 

.  The  FAA  estimates  that  346  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  3 
work  hours  per  airplane  to  accomplish 
the  replacement,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
between  $1,978  and  $2,007  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  of  these 
airplanes  is  estimated  to  be  between 
$746,668  and  $756,702;  or  between 
$2,158  and  $2,187  per  airplane. 

The  cost  impact  ngiu^s  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  pf 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
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necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"signiHcant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DfRECnVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

139.13    [AmwKlMl] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-1  ^-(H—EMPRESA  BRASILBRA  06 
ACRONAUnCA  SJK.  (EMBRAER):  Amendment 
3&-13189.  Docket  2002-NM-88-AD. 

Applicability:  Model  EMB-135  and  -145 
series  airplanes,  as  listed  in  EMBRAER 
Service  Bulletin  145-36-0024,  Change  02, 
dated  December  13,  2002;  excluding  those 
airplanes  listed  in  "In-production  effectivity" 
in  paragraph  I.A.,  "Effectivity,"  of  the 
service  bulletin;  certificated  in  any  category. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  l>een  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  hot  air  leaks  from  the  bleed  air 
duct  due  to  disconnection  of  the  duct  jo\^t, 
which  could  result  in  heat  damage  to 
components  near  the  duct,  and  consequent 
increased  risk  of  fire  in  the  rear  baggage 
compartment,  accomplish  the  following: 

Replacement 

(a)  Within  1.000  flight  hours  after  the 
effective  date  of  this  AD.  do  the  actions 
specified  in  paragraphs  (a)(1)  and  (a)(2)  of 
this  AD,  as  applicable,  per  EMBRAER  Service 
Bulletin  145-36-0024,  Change  02,  dated 
December  13,  2002.  Accomplishment  of 
those  actions  in  accordance  with  EMBRAER 
Service  Bulletin  145-36-0024.  dated  May  31, 
2001:  or  Change  01.  dated  August  7.  2002;  are 
acceptable  for  compliance  with  the 
requirements  of  this  paragraph. 

(1)  For  all  airplanes:  Replace  the  four 
Gamah  clamp/sleeve  joints  from  the  bleed 
line  at  the  baggage  compartment  between 
frames  68  and  69  with  new  threaded 
coupling  assemblies  (including  re- 
identifying,  cleaning,  and  lubricating  the 
bleed  ducts;  and  installing  protection 
sleeves). 

(2)  For  airplanes  having  serial  nuint>ers 
listed  in  paragraph  3.G.  of  the 
Act:omplishment  Instructions  of  the  service 
bulletin:  Replace  the  two  supports  for  the 
engine  bleed  air  duct  with  two  new  supports, 
having  part  number  145-35923-007. 

Parts  Installation 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  pans  listed  in  paragraphs 
.(b)(1)  and  (b)(2)  of  this  AD,  as  applicable. 

(1)  For  all  airplanes:  Gamah  clamp/sleeve 
joints,  fit)m  the  oleed  line  at  the  tMggage 
compartment  between  frames  68  and  69, 
having  part  number  G30020CD.  G30020TD, 
G30020C,  or  G30020T. 

(2)  For  airplanes  having  serial  numbers 
listed  in  paragraph  3.G.  of  the 
Accomplishment  Instructions  of  EMBRAER 
Service  Bulletin  145-36-0024,  Change  02, 
dated  December  13,  2002:  Supports  for  the 
engine  bleed  air  duct,  with  part  number  145- 
35923-007. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 


Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199]  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  Unless  otherwise  specified  in  this  AD, 
the  actions  must  be  done  in  accordance  with 
EMBRAER  Service  Bulletin  145-36-0024,  ^ 
Change  02,  dated  December  13,  2002.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Empresa  Brasilpira  de  Aeronautica  S.A. 
(EMBRAER),  PO  Box  343— CEP  12.225,  Sao 
Jose  dos  Campos — SP,  Brazil.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal     , 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Brazilian  airworthiness  directive  2001-09- 
03.  dated  October  2.  2001. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
July  17,  2003. 

Issued  in  Renton,  Washington,  on  )une  4, 
2003. 
Kalene  C.  Yanamura, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

[FR  Doc.  03-14524  Filed  6-11-03;  8:45  am) 

WUING  CODE  4ei»-13-P 


DEPARTMErfT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclwt  No.  2003-NIIIM)1-AD;  Amemlment 
39-13188;  AO  2003-12-03] 

RIN2120-AA64  ' 

Airworthiness  DIrecthws;  Israel 
Aircraft  Industries,  Ltd.,  Model  1124 
and  11 24 A  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT.  ^ 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
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applicable  to  all  Israel  Aircraft 
Industries,  Ltd.,  Model  1124  and  1124A 
series  airplanes,  that  requires  revising 
the  airplane  flight  manual  to  advise  ti^e 
flightcrew  to  don  oxygen  masks  as  a  first 
and  immediate  step  following  a  cabin 
altitude  alert.  This  action  is  necessary  to 
prevent  incapacitation  of  the  flightcrew 
due  to  lack  of  oxygen.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Effective  July  17.  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  17, 
2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Gulfstream  Aerospace  Corporation, 
PO  Box  2206,  Mail  Station  D25. 
Savannah,  (Georgia  31402.  This 
information  may  be  esxamined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2141; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Israel  Aircraft 
Industries,  Ltd.,  Model  1124  and  1124A 
series  airplanes  was  published  in  the 
Federal  Register  on  March  25,  2003  (68 
FR  14353).  That  action  proposed  to 
require  revising  the  airplane  flight 
manual  to  advise  the  flightcrew  to  don 
oxygen  masks  as  a  first  and  immediate 
step  following  a  cabin  altitude  alert. 

.Comments  ^ 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
conmients  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Changes  to  14  CFR  Part  39/Efifect  on  the 
AD 

On  July  10.  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 


FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  However,  for  clarity  and 
consistency  in  this  final  rule,  we  have 
retained  the  langi^e  of  the  NPRM 
regarding  that  material. 

Cost  Impact 

The  FAA  estimates  that  198  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be'$ll,880,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  Specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  (discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,^  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-12-03     ISRAEL  AIRCRAFTINOUSTRIES, 
LTD.:  Amendment  39-13188.  Docket  2003- 
NM-Ol-AD. 

Applicability:  All  Model  1124  and  1124A 
series  airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  incapacitation  of  the  flightcrew 
due  to  lack  of  oxygen,  accomplish  the 
following: 

Revision  to  Airplane  Flight  Manual  (AFM ) 

(a)  Within  1  month  after  the  effective  date 
of  this  AD,  revise  the  Emergency  Procedures 
section  of  the  AFM,  as  specified  in  paragraph 
(a)(1)  or  (a)(2>of  this  AD,  as  applicable. 

(1)  For  Model  1124  series  airplanes:  Insert 
Israel  Aircraft  Industries.  Ltd.  1124- 
Westwind  Temporary  Revision  3,  dated 
January  16,  2001,  into  the  1124  Westwind* 
AFM.  " 

(2)  For  Model  11 24 A  series  airplanes: 
Insert  Israel  Aircraft  Industries,  Ltd.  1 124A- 
Westwind  Temporary  Revision  5,  dated 
January  16,  2001,  into  the  1124A  Westwind 
AFM. 

(b)  When  the  information  in  the  temporary 
revisions  identified  in  paragraph  (a)  of  this 
AD  has  been  incorporated  into  the  general 
revisions  of  the  respective  AFM,  the  general 
revisions  may  be  incorporated  into  the 
AFMs,  and  these  temporary  revisions  may  be 
removed  from  the  AFM. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Operations  Inspector,  who 
may  add  conunents  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  1:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
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21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AO 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Israel  Aircraft  Industries,  Ltd.  1124- 
Westwind,  Airplane  Flight  Manual, 
Temporary  Revision  3,  dated  January  16, 
2001;  or  Israel  Aircraft  Industries,  Ltd. 
1124A-Westwind  Temporary  Revision  5, 
dated  January  16,  2001;  as  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Gulfstream  Aerospace  Corporation,  PO  Box 
2206,  Mail  Station  025,  Savaimah,  Georgia 
31402.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Ronton.  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  Israeli  airworthiness  directive  21-02-07- 
01.  dated  July  22,  2002. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
July  17,  2003. 

Issued  in  Renton,  Washington,  on  June  4. 
2003. 
All  Bakraau, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  03-14523  Filed  6-11-03;  8:45  am) 

MJJNQ  COOK  4«10-13-^ 


DEPARTMENT  OF  TRANSPOftTATION 
Federal  Aviation  AAninistratioft 

14  CFR  Part  39 

[Dockat  No.  2002-fM»-e4-AD;  AmendntMit 
39-1 31 M;  AO  2003-12-01] 

nm  2120-AA64 

Airwonhineee  Directivea;  Boeing 
Model  777  Seriee  Alrplanee 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Boeing  Model  777 
series  airplanes,  that  requires  either  a 
one-time  inspection  or  a  review  of  the 
airplane  maintenance  records  for  both 
stabilizer  trim  control  modules  (STCM) 
of  the  trim  system  of  the  horizontal 
stabilizer  to  determine  if  STCMs  having 
certain  serial  numbers  are  installed;  and 
follow-on  corrective  actions,  if 
necessary.  This  amendment  also 
requires  ev«ntual  replacement  of 
affected  STCMs  with  new  or  reworked 
STCMs,  which  would  terminate  the 


follow-on  actions.  The  actions  specified 
by  this  AD  are  intended  to  prevent  an 
imcommanded  stabilizer  trim  due  to 
simultaneous  failure  of  two  static  seals 
on  one  STCM,  combined  with  failure  of 
the  automatic  shutdown  function  of  the 
stabilizer  trim  system^  Such  failures 
could  result  in  loss  of  pitch  control  and 
consequent  loss  of  control  of  the 
airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  July  17.  2003.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  July  17.  2003. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue.  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Kenneth  J.  Fairhurst.  Aerospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-130S.  FAA.  Seattle 
Ainiraft  Certification  Office.  1601  Lind 
Avenue.  SW.,  Renton,  Washington 
98055-4056:  telephone  (425)  917-6456; 
fax  (425)  917-6590. 
SUPPLEMENTARY  MFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Boeing  Model 
777  series  airplanes  was  published  in 
the  Federal  Register  on  August  30.  2002 
(67  FR  55737).  That  action  proposed  to 
require  either  a  one-time  inspection  or 
a  review  of  the  airplane  maintenance 
records  for  both  stabi^zer  trim  control 
modules  (STCM)  of  the  trim  system  of 
the  horizontal  stabilizer  to  determine  if 
STCMs  having  certain  serial  numbers 
(S/N)  are  installed;  and  follow-on 
corrective  actions,  if  necessary.  That 
action  also  proposed  to  require  eventual 
replacement  of  affected  S'TCMs  with 
new  or  reworked  STCMs,  which  would 
terminate  the  follow-on  actions. 

Comments 

Interested  persons  have  been  afforded 
an  opporttmity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Requests  To  Change  Paragraphs  (b)  and 

(d) 

Three  commenters  ask  that  certain 
wording  in  paragraphs  (b)  and  (d)  of  the 


proposed  AD  be  changed.  Two 
commenters  ask  that  the  wording  be 
changed  to  specify  allowing  installation 
of  STCMs  having  S/Ns  006  through  556 
inclusive,  if  the  part  has  been  reworked 
and  marked  with  an  "R"  on  the 
nameplate,  or  if  MOOG  Aircraft  Group 
Service  Bulletin  Number  16030Q-27- 
124  is  marked  on  the  modification  plate. 
The  third  commenter  asks  that  the 
information  phrase  (modified  and 
marked  with  an  "R"  suffix)  be  removed 
from  paragraph  (b)  of  the  proposed  AD, 
and  that  "unless  reworked  per  Part  2  of 
the  Work  Instructions  of  Boeing  Service 
Bulletin  777-27A0047,  Revision  2, 
-dated  October  11,  2001."  be  added  to 
paragraph  (d)  of  the  proposed  AD. 

The  FAA  agrees  with  the  commenters 
because  Part  2  of  the  Work  Instructions 
of  the  referenced  service  bulletin 
specifies  procedures  for  the  installation 
of  STCMs  that  haye  been  reworked  and 
marked  with  an  "R"  on  the  nameplate. 
or  that  include  MOOG  Aircraft  Group 
Service  Bulletin  Number  160300-27- 
124  on  the  modification  plate.  We  also 
agree  to  remove  the  information  phrase 
(modified  and  marked  with  an  "R" 
stiffix)  from  paragraph  (b)  of  the  final 
rule,  because  the  STCM  also  can  be 
marked  with  the  MOOG  service  bulletin 
number.  Paragraphs  (b)  and  (d)  of  this 
final  rule  have  been  changed 
accordingly. 

Requests  To  Ckaage  STCM  Serial 


Niu^rs 

Two  commenters  state  that  the  range 
of  STCM  S/Ns  specified  in  the  proposed 
AD  section  titled  "Explanation  of 
Relevant  Service  Information"  is 
incorrect  and  should  be  changed.  The 
first  commenter  states  that  the  S/Ns  in 
that  section  should  be  corrected  to 
specify  006  through  556  inclusive.  The 
second  commenter  states  that  Part  2  of 
the  Work  Instructions  of  the  referenced 
service  bulletin  references  S/Ns  006 
through  549  inclusive  (however,  it 
actually  specifies  006  through  556 
inclusive).  The  commenter  states  that  S/ 
Ns  006  through  556  are  the  correct  ^/Ns 
and  recommends  those  numbers  be 
specified  throughout  the  proposed  AD 
to  eliminate  any  confusion.  The  , 

commenter  also  states  that  listing 
airplanes  having  S/Ns  2  through  266 
and  273.  excluding  line  numbers  256, 
258,  and  260  through  263  inclusive,  as 
being  subject  to  the  actions  specified  in 
service  bulletin,  could  be 
misinterpreted.  The  commenter 
recommends  that  the  S/Ns  in  the 
applicability  of  the  proposed  AD  should 
match  the  S/Ns  (006  through  556 
inclusive)  listed  in  MOOG  Aircraft 
Group  Service  Bulletin  Number 
160300-27-124. 
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Although  we  acknowledge  and  agree 
with  both  commenters'  remarks  on  the 
section  in  the  preamble  of  the  proposed 
AD  titled  ''Explanation  of  Relevant 
Service  Information,"  that  section  is  not 
restated  in  this  final  rule. 

We  do  not  agree  with  the  second 
commenter's  request  to  add  S/Ns  to  the 
applicability  specified  in  the  final  rule. 
In  the  section  of  the  proposed  AD  titled 
"Differences  Between  Service 
Information  and  This  Proposed  AD,"  we 
stated  that  we  have  determined  that  the 
proposed  AD  applies  to  all  Model  777 
series  airplanes.  The  reason  for  this  is 
that  the  subject  STCMs  are  line- 
replaceable  units  and  may  have  been 
installed  on  other  airplanes  not 
included  in  the  effectivity  of  the 
referenced  service  bulletin.  Therefore^ 
no  change  to  the  final  rule  is  necessary 
in  this  regard. 

Request  To  Reduce  Compliance  Time 
^r  Terminating  Action 

Two  commenters  ask  that  the 
compliance  time  for  the  terminating 
action  specified  in  paragraph  (b)  of  the 
proposed  AD  be  reduced  from  "Within 
2  years  after  the  effective  date  of  this 
AD"  to  "Within  1  year  after  the  effective 
date  of  this  AD."  The  first  commenter 
gives  no  reason  for  this  request.  The 
second  commenter.  the  STCM 
component  manufacturer,  states  that 
after  inspecting  83  percent  of  STCMs 
with  S/N  006  through  556,  the  only 
requirement  on  the  majority  of  the 
components  was  to  stamp  either  the 
identification  plate  or  the  modification 
plate  for  the  STCM.  The  commenter  also 
notes  that  it  has  accommodated 
operators  in  getting  their  units  inspected 
and  returned  within  10  days,  and  adds 
that  a  2-year  compliance  period  is  not 
warranted. 

We  do  not  agree  to  reduce  the 
compliance  time  to  "Within  1  year  after 
the  effective  date  of  this  AD."  In 
developing  an  appropriate  compliance 
time  for  this  terminating  action,  the 
FAA  considered  not  only  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  but  the 
practical  aspect  of  doing  the  terminating 
action  within  an  interval  of  time  that 
parallels  normal  scheduled  maintenance 
for  the  majority  of  affected  operators.  In 
addition,  we  fmd  that  the  repetitive 
tests  required  by  paragraph  (a)(1)  of  the 
final  rule,  along  with  adequate 
maintenance,  will  provide  an  acceptable 
level  of  safety  until  the  affected  STCMs 
are  replaced.  However,  operators  are 
always  permitted  to  accomplish  the 
actions  earlier  than  the  compliance  time 
specified  in  an  AD.  No  change  to  the 
final  rule  is  necessary  in  this  regard. 


Request -fiH-  Editorial  Changes 

One  commenter  suggests  that  the 
following  editorial  changes  should  be 
made  to  the  proposed  AD: 

•  Change  all  references  from  "the 
trim  system  of  the  horizontal  stabilizer" 
to  "the  horizontal  stabilizer  trim 
system." 

•  Discussion  section:  Add  the  word 
"airplane"  right  before  "nose-down," 
add  that  a  single  STCM  seal  failure  can 
result  in  an  uncommanded  valve  motion 
in  the  airplane  nose-doMm  direction, 
and  add  that  two  static  seals  in  one 
STCM  combined  with  failure  of  the 
automatic  shutdown  function  could 
result  in  loss  of  pitch  control  and 
consequent  loss  of  control  of  the 
airplane. 

•  Add  the  date  to  the  reference  to 
Revision  2  of  the  service  bulletin  in  the 
last  paragraph  of  the  Explanation  of 
Relevant  Service  Information  section. 

We  do  not  agree  that  these  are 
substantial  changes,  nor  do  they  make 
any  essential  change  to  the  unsafe 
condition  specified  in  the  proposed  AD. 
Therefore,  no  change  to  the  final  rule  is 
necessary  in  this  regard. 

Request  for  Clarification  of  Terminating 
Action 

One  commenter  recommends  that  the 
wording  specified  in  paragraph  (b)  of 
the  proposed  AD  be  clarified.  The 
commenter  states  that  there  has  been 
confusion  in  the  past,  since  the 
directions  have  been  unclear  to  several 
operators  and  maintenance  personnel  in 
the  field.  The  commenter  reiterates  the 
wording  on  page  5.  Note  2,  of  MOOG 
Aircraft  Group  Service  Bulletin  Number 
160300-^27-124,  and  recommends 
adding  it  to  paragraph  (b)  of  the 
proposed  AD  to  ensure  that  the  STCM 
units  that  have  already  been  modified 
are  not  removed  from  service. 

We  agree  with  the  commenter  and 
have  added  a  new  Note  3  to  this  final 
rule,  for  clarification,  which  specifies 
that  STCM  assemblies  that  have  been 
reworked  and  marked  per  Part  2  of  the 
Work  Instructions  of  Boeing  Service 
Bulletin  777-27A0047.  Revision  2. 
dated  October  11,  2001,  are  acceptable 
for  compliance  with  paragraph  (b)  of 
this  final  rule.  Subsequent  notes  have 
been  renumbered  accordingly. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adopnon  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 


on  any  operatw  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  404 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
131  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

It  will  take  approximately  1  work 
hoiu"  per  airplane  to  accomplish  the 
inspection/review,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspection/review  required  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$7,860,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accompUsh 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  i>erform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Should  an  operator  be  required  to  do 
the  functional  test,  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  pet  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  functional 
test'on  U.S.  operators  is  estimated  to  be 
$60  per  airplane,  per  test  cycle. 

Should  an  operator  be  required  to  do 
the  replacement,  it  will  take 
approximately  3  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  be  provided  by  the 
vendor  at  no  cost  to  operators.  Based  on 
these  figures,  the  cost  impact  of  the 
replacement  on  U.S.  operators  is 
estimated  to  be  $180  per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govemiflent.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
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FR  11034,  February  26.  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
S  39.1 3    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-12-ei— Boeing:  Amendment  39-13186. 
Docket  2002-NM-64-AD. 

Applicability:  All  Model  777  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For    " 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Campliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  uncommanded  stabilizer 
trim  due  to  simultaneous  failure  of  two  static 
seals  on  one  stabilizer  trim  control  module 
(STCM).  combined  with  fatture  of  the 
automatic  shutdown  function  of  the  stabilizer 
trim  system,  which  could  result  in  loss  of 
pitch  control  and  consequent  loss  of  control 
of  the  airplane,  accomplish  the  following: 

One-Time  Inspection/Review  of  Maintenance 
Records 

(a)  Within  30  days  after  the  effective  date 
of  this  AD:  Do  either  a  one-time  general 
visual  inspection  or  a  review  of  the  airplane 


maintenance  records  of  both  STCMs  of  the 
trim  system  of  the  horizontal  stabilizer  to 
determine  the  serial  numbers  (S/N),  per  Part 
2  of  the  Work  Instructions  of  Boeing  Service 
Bulletin  777-27A0047,  Revision  2,  dated 
October  11,  2001.  If  any  affected  S/N  (6 
through  556  inclusive)  is  found  on  either 
STCM,  within  150  flight  hours  after  doing  the 
inspection  or  review,  do  the  actions  specified 
in  either  paragraph  (a)(1)  or  (a)(2)  of  this  AD. 
If  no  affected  serial  number  is  found,  no 
further  action  is  required  by  this  AD. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

Follow-on  Corrective  Actions 

(1)  Do  a  functional  test  of  the  trim  system 
of  the  horizontal  stabilizer  per  Part  1  of  the 
Work  Instructions  of  the  service  bulletin. 

(i)  If  a  test  condition  of  PASSED  is  reported 
per  Part  l.A.l.  of  the  service  bulletin,  or 
considered  serviceable  per  Part  l.A.S.a.  of  the 
service  bulletin,  repeat  the  test  at  intervals 
not  to  exceed  150  flight  hours  until  the 
terminating  action  required  by  paragraph  (b) 
of  this  AD  is  done. 

(ii)  If  a  test  condition  of  FAILED  is 
reported,  or  if  the  stabilizer  does  not  move, 
correct  the  condition  as  specified  in  the 
Boeing  777  Airplane  Maintenance  Manual, 
and  repeat  the  functional  test  at  intervals  not 
to  exceed  150  flight  hours  until  the 
terminating  action  specified  in  paragraph  (b) 
of  this  AD  is  done.  If  failure  of  either  STCM 
is  found  during  the  test,  before  further  flight, 
replace  the  affected  STCM  with  a  new  or 
reworked  STCM  as  required  by  paragraph  (b) 
of  this  AD. 

(2)  Replace  any  affected  STCM  with  a  new 
or  reworked  STCM  as  required  by  paragraph 
(b)  of  this  AD. 

Terminating  Action 

(b)  Except  as  provided  by  paragraphs 
(a)(l)(ii)  and  (a)(2)  of  this  AD:  Within  2  years 
after  the  effective  date  of  this  AD,  replace  any 
STCM  having  an  affected  serial  number 
identified  in  paragraph  (a)  of  this  AD  with  a 
new  or  reworked  STCM  per  Part  2  of  the 
Work  Instructions  of  Boeing  Service  Bulletin 
777-27A0047,  Revision  2,  dated  October  11, 
2001.  Such  replacement  ends  the  repetitive 
functional  tests  required  by  paragraph  (a)(1)  - 
of  this  AD. 

Note  3:  STCM  assemblies  having  an 
affected  serial  number,  as  identified  in 
paragraph  (a)  of  this  AD,  that  have  been 
reworked  and  marked  per  Part  2  of  the  Work 
Instructions  of  Boeing  Service  Bulletin  777- 
27A0047,  Revision  2,  dated  October  11,  2001, 
are  acceptable  for  compliance  with  paragraph 
(b)  of  this  AD. 


Credit  for  ActioiM  Accomplished  Per 
Previous  Revisions  of  Service  Bulletin 

(c)  Replacement  of  affected  STCMs  before 
the  effective  date  of  this  AD  per  Boeing  Alert 
Service  Bulletin  777-27A0047,  dated 
September  21,  2000:  or  Boeing  Service 
Bulletin  777-27A0047,  Revision  1,  dated 
November  2,  2000;  is  considered  acceptable 
for  compliance  with  paragraph  (b)  of  this  AD. 

Part  Installation 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  may  install  on  any  airplane  a  STCM 
having  S/N  6  through  556  inclusive,  unless 
reworked  and  marked  per  Part  2  of  the  Work 
Instructions  of  Boeing  Service  Bulletin  777- 
27A0047.  Revision  2,  dated  Octoberll,  2001. 

Alternative  Nfethods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO).  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished,  provided  there  has 
been  no  known  failure  of  any  STCM  during 
any  functional  test  required  by  paragraph 
(a)(1)  of  this  AD. 

Incorporation  by  Reference 

(g)  Unless  provided  otherwise  in  this  AD, 
the  actions  shall  be  done  in  accordance  with 
Boeing  Service  Bulletin  777-27A0047, 
Revision  2,  dated  October  11,  2001.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may. 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Ronton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington.  DC. 

ECfective  Date 

(h)  This  amendment  becomes  effective  on 
July  17,  2003. 

Issued  in  Renton,  Washington,  on  June  4, 
2003. 

Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  03-14521  Filed  6-11-03;  8:45  am] 

BILLING  CODE  4910-13-P 
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DEPARTMENT  OF  TRANSPORTATION 
FMIeral  AvtaUon  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-162-AD;  Amendment 
39-13187;  AD  2003-12-02] 

RIN  2120-AA64 

Airworttiiness  Directives;  BAE 
Systems  (Operations)  Limited  Model 
ATP  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  BAE  Systems 
(Operations)  Limited  Model  ATP 
airplanes,  that  requires  installing  a 
baulking  device  for  the  pintle  pin  in  the 
nose  landing  gear  (NLG).  This  action  is 
necessary  to  prevent  failure  of  the  NLG 
due  to  an  unlocked  pintle  pin  migrating 
from  its  support  housings,  and 
consequent  januning  or  collapse  of  the 
NLG.  This  action  is  intended  to  address 
the  identified  unsafe  condition. 

DATES:  Effective  July  17,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  17, 
2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace  Regional 
Aircraft  American  Support,  13850 
Mclearen  Road,  Hemdon,  Virginia 
20171.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Gapitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Thompson,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1175; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  BAE  Systems 
(Operations)  Limited  Model  ATP 
airplanes  was  published  in  the  Federal 
Register  on  March  17,  2003  (68  FR 
12614).  That  action  proposed  to  require 
installing  a  baulking  device  for  the 
pintle  pin  in  the  nose  landing  gear. 


Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion  , 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Changes  to  14  CFR  Part  39/Efifiect  on  the 
AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  However,  for  clarity  and 
consistency  in  this  final  rule,  we  have 
retained  the  language  of  the  NPRM 
regarding  that  material.  .. 

Cost  Impact 

The  FAA  estimates  that  3  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  20  work 
hours  per  airplane  to  accomplish  the 
required  installation,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$900  per  airplane.  Based  on  these 
figiues,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be  $6,^300, 
or  $2,100  per  airplane. 

The  cost  impact  figine  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figines  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  govenunent  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 


"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  luider 
the  caption  ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pinsuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  3^)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows:  ^^- 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-12-02    BAE  Sy^ems  (Operations) 
Limited  (Formerly  British  Aerospace 
Regional  Aircraft):  Amendment  39- 
13187.  Docket  2002-NM-162-AD. 

Applicability:  All  Model  ATP  airplanes, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  installation,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  Include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  nose  landing  gear 
(NLG)  due  to  an  unlocked  pintle  pin 
migrating  from  its  supfKirt  housings,  and 
consequent  januning  or  collapse  of  the  NLG, 
accomplish  the  following: 
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Installation  • 

(a)  Within  3  years  after  the  effective  date 
of  this  AD,  install  a  baulking  device  for  the 
pintle  pin  in  the  ^4LG  by  accomplishing  the 
actions  specified  in  the  Accomplishment 
Instructions  of  BAE  Systems  (Operations) 
Limited  Service  Bulletin  ATP-32-105.  dated 
April  9,  2002.  The  actions  must  be  done  per 
the  service  bulletin. 

Allemative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Refierence 

(d)  The  actions  shall  be  done  in  accordance 
with  BAE  Systems  (Operations)  Limited 
Service  Bulletin  ATP-32-105,  dated  April  9, 
2002.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  British  Aerospace  Regional  Aircraft 
American  Support,  13850  Mclearen  Road. 
Herndon,  Virginia  20171.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  004-04— 
2002. 

EfEective  Dale 

(e)  This  amendment  becomes  effective  on 
July  17,  2003. 

Issued  inllenton,  Washington,  on  June  4. 
2003. 

All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  03-14522  Filed  6-11-03;  8:45  am) 

BnjJNQ  COOC  4ni>-13-P 


DEPARTMENT  OF  THE  INTERIOR 
Indian  Arts  and  Crafts  Board 

25  CFR  Part  309 
RIN  1076-AE16 

Protection  of  Products  of  Indian  Art 
and  Craftsmanship 

AGENCY:  Indian  Arts  and  Crafts  Board 
(lACB),  Department  of  the  Interior. 
action:  Final  rule. 

summary:  This  rule  implements  the 
Indian  Arts  and  Crafts  Enforcement  Act 
of  2000.  an  amendment  to  the  Indian 
Arts  and  Crafts  Act  of  1990.  The  rule 
provides  guidance  to  persons  who 
produce,  market,  or  purchase  arts  and 
crafts  marketed  as  Indian  products.  The 
nde  clarifies  the  regidatory  definition  of 
"Indian  product,"  as  defined  under  the 
Indian  Arts  and  Crafts  Act  of  1990,  by 
including  specific  examples  of  "Indian 
product,"  as  well  as  examples  of  what 
is  not  an  "Indian  product." 
EFFECTIVE  DATE:  September  10.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Meridith  Z.  Stanton.  Director,  Indian 
Arts  and  Crafts  Board,  Room  4004-MIB. 
1849  C  Street.  NW..  Washington.  DC 
20240,  telephone  202-208-3773  (not  a 
toll-free  call),  fax  202-208-5196.  or  e- 
mail  iacb@os.doi.gov. 

SUPPt.EMENTARY  INFORMATION: 
Background 

The  Indian  Arts  and  Crafts  Board 
(LACB)  was  created  by  Congress 
pursuant  to  the  Act  of  August  27, 1935 
(49  Stat.  891:  25  U.S.C.  305  et  seq.;  18 
U.S.C.  1158-59)  ("1935  Act").  The  lACB 
is  responsible  for  carrying  out  the 
Indian  Arts  and  Crafts  Act  of  1990, 
promoting  the  development  of 
American  Indian  and  Alaska  Native  arts 
and  crafts,  improving  the  economic 
status  of  members  of  federally 
recognized  Tribes,  and  helping  to 
establish  and  expand  marketing 
opportunities  for  arts  and  crafts 
produced  by  American  Indians  and 
Alaska  Natives. 

The  Indian  Arts  and  Crafts  Act  of 
1990,  Public  Law  101-644, 104  Stat. 
4662  (hereinafter  the  "1990  Act")  is 
essentially  a  truth-in-marketing  law 
designed  to  prevent,  through  both  civil 
and  criminal  sanctions,  marketing  of 
products  in  a  manner  that  falsely 
suggests  such  products  are  produced  b>' 
Indians  when  the  products  are  not,  in 
fact,  made  by  an  Indian  as  defined  by 
the  1990  Act.  As  used  herein, 
"marketing"  occurs  when  a  person 
offers  or  displays  for  sale  or  sells  a  good. 
Under  section  104(a)  of  the  1990  Act  (18 


U.S.C.  1159(c)(2)),  "the  terms  'Indian 
product'  and  'product  of  a  particular 
Indian  tribe  or  Indian  arts  and  crafts 
organization'  have  the  meaning  given 
such  term  in  regulations  which  may  be 
promulgated  by  the  Secretary  of  the 
Interior." 

Under  the  Secretary's  implementing  ~ 
regulations  for  the  1990  Act,  at  25  CFR 
part  309,  prior  to  these  amendments,  the 
term  "Indian  product"  was  defined  as: 

"(1)  In  general.  "Indian  product" 
means  any  art  or  craft  product  made  by 
an  Indian. 

"(2)  Illustrations.  The  term  Indian 
product  includes,  but  is  not  limited  to: 

"(i)  Art  works  that  are  in  a  traditional 
or  non-traditional  Indian  style  or 
medium; 

"(ii)  Crafts  that  are  in  a  traditional  or 
non-traditional  Indian  style  or  medium; 

"(iii)  Handcrafts,  i.e.  objects  created 
with  the  help  of  only  such  devices  as 
allow  the  manual  skill  of  the  maker  to 
condition  the  shape  and  design  of  each 
individual  product. 

"(3)  Exclusion  for  products  made 
before  1935.  The  provisions  of  this  part 
shall  not  apply  to  any  art  or  craft 
products  made  before  1935." 

This  definition  reflects  the  LACB's 
determination  that  "Indian  product" 
under  the  1990  Act  applies  to  Indian 
arts  and  crafts,  and  not  all  products 
generally.  This  determination  is 
consistent  with  the  LACB's  organic 
legislation  enacted  in  1935,  the  LACB's 
primary  mission  as  established  by 
Congress,  and  the  Congressional  intent 
of  the  1990  Act.  The  1935  cut-off  date 
for  products  regulated  by  the  1990  Act 
is  in  keeping  with  the  Congressional 
intent  of  the  1990  Act  and  the  legislated  ' 
mission  of  the  LACB — economic  growth 
through  the  development  and 
promotion  of  contemporary  Indian  arts 
and  crafts. 

The  "Indian  product"  definition 
under  the  1990  Act's  implementing 
regulations,  at  25  CFR  part  309,  focused 
on  the  nature  and  Indian  origin  of 
products  covered  by  the  1990  Act,  and 
did  not  provide  specific  arts  and  crafts 
examples.  The  Indian  Arts  and  Crafts 
Enforcement  Act  of  2000,  (hereinafter 
the  "2000  Act"),  an  amendment  to  the 
1990  Act,  was  enacted  on  November  9, 
2000.  Under  this  amendment.  Congress 
sought  to  strengthen  the  cause  of  action 
for  misrepresentation  of  Indian  arts  and 
crafts.  Section  2  of  the  2000  Act  directed 
the  LACB  to  "promulgate  regulations  to 
include  in  the  definition  of  the  term 
'Indian  product'  specific  examples  of 
such  product  to  provide  guidance  to 
Indian  artisans  as  well  as  to  purveyors 
and  consumers  of  Indian  arts  and  crafts, 
as  defined  imder  this  Act." 
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This  final  nde  carries  out  the  2000 
Act  by  clarifying  the  definition  of 
"Indian  product."  It  also  provides 
specific  examples  of  items  that  may  be 
marketed  as  Indian  products  and  those 
that  may  not,  thereby  informing  the 
public  as  to  when  an  individual  may  be 
subject  to  civil  or  criminal  penalties  for 
falsely  marketing  a  good  as  an  "Indian 
product."  . 

Public  Participation 

Prior  to  drafting  regulations  for  the 
2000  Act,  in  early  January,  2001,  the 
LACB  sent  out  individual  letters  to  the 
Tribal  leaders  of  all  federally  recognized 
Tribes  informing  them  of  the  2000  Act 
and  providing  them  with  copies  of  the 
legislation.  The  letters  invited  the  Tribal 
leaders  to  designate  a  member  of  their 
staff  or  Tribal  member  irom  their  arts 
and  crafts  community  with  whom  the 
LACB  could  discuss  their  Tribe's  interest 
in  specific  language  for  consideration  in 
the  further  clarification  of  "Indian 
product."  This  Tribal  involvement  was 
intended  to  ensure  that  the  amended 
definition  properly  encompasses  Indian 
art  and  craft  products  that  should  be 
protected  by  the  1990  Act. 

Following  written  and  telephone 
communications  and  subsequent 
teleconference  consultations  with 
designated  representatives  frt)m  a  broad 
range  of  interested  Tribes,  the  LACB 
published  the  proposed  rulemaking  for 
the  2000  Act  on  May  21,  2001.  66  Fed. 
Reg.  27915-27920.  In  addition  to 
publication,  several  thousand  copies  of 
the  proposed  rulemaking  were 
distributed  to  interested  parties, 
including  every  federally  recogni2»d 
Tribe,  members  of  the  Indian  arts  and 
crafts  industry,  key  offices  within  the 
Department  of  Justice,  including  U.S. 
Attorneys  and  the  Federal  Bureau  of 
Investigation,  State  Governors,  State 
Attorneys  General,  and  State  Arts 
Councils. 

The  LACB  received  25  public 
comments  on  the  proposed  rulemaking, 
and  each  was  carefully  reviewed, 
analyzed,  and  considered.  These 
comments  are  grouped  in  the  following 
stunmary. 

Summary  and  Analysis  of  Public 
Comments 

A  broad  range  of  Tribal,  federal,  State, 
and  Indian  arts  and  crafts  industry 
comments  were  received  in  response  to 
the  proposed  rulemaking  for  the  2000 
Act.  The  respondents  provided  a  variety 
of  comments,  including  concern  for  the 
protection  of  Indian  artists  and  artisans' 
economic  livelihood,  suggestions  for 
changes  to  the  proposed  product 
categories,  product  items,  and 
descriptions,  as  well  as  requests  to 


further  clarify  that  the  labor  component 
of  the  Indian  art  or.  craft  product  must 
be  entirely  Indian. 

Overall  Comments 

Definition  of  "Indian" 

One  respondent  requested  that  a 
working  definition  of  "Indian"  be 
developed  to  assist  in  the  definition  of 
"Indian  product,"  while  another 
respondent  questioned  whether  State- 
recognized  Tribes  met  the  definition  of 
"Indian."  One  comment  proposed  that, 
imder  the  "Background"  section's 
definition  of  "Indian  product,"  the 
terms  "American  Indian  or  Alaska 
Native"  be  substituted  for  "Indian." 
Another  respondent  requested  that  the 
definition  of  Indian  be  expanded  to 
permit  people  of  Indian  descent,  yet 
who  are  not  enrolled  in  State  or 
federally  recognized  Tribes,  to  sell  their 
work  as  Indian  art. 

The  final  nde  has  not  adopted  these 
comments.  The  term  "Indian"  and  the 
interrelated  term  "Indian  Tribe"  are 
defined  by  Congress  by  statute  in  the 
1990  Act  and  may  not  be  changed  by 
regulation.  As  defined  by  the  1990  Act, 
however,  the  terms  "Indian"  and 
"Indian  Tribe"  already  include,  for 
piuposes  of  sections  104, 105,  and  107 
of  the  1990  Act,  members  of  State- 
recognized  Tribes  and  Alaska  Natives, 
as  well  as  members  of  federally 
recognized  Tribes. 

Sections  104  and  105  of  the  1990  Act 
define  "Indian"  and  "Indian  Tribe"  as 
follows: 

"The  term  'Indian'  means  any 
individual  who  is  a  member  of  an 
Indian  tribe,  or  for  the  purposes  of 
this  section  is  certified  as  an  Indian 
artisan  by  an  Indian  tribe;" 
"The  term  'Indian  tribe'  means — 
"Any  Indian  tribe,  band,  nation,  Alaska 
Native  village,  or  other  organized 
group  or  commimity  which  is 
recognized  as  eligible  for  the  special 
programs  and  services  provided  by 
the  United  States  to  Indians  because 
of  their  status  as  Indians;  or 
"Any  Indian  group  that  has  been 
formally  recognized  as  an  Indian  tribe 
by  a  State  legislature  or  by  a  State 
commission  or  similar  organization 
legislatively  vested  with  State  tribal 
recognition  authority." 
In  response  to  the  comment  regarding 
the  sale  of  art  by  individuals  who  are 
not  members  of  federally  or  State- 
recognized  Tribes,  but  are  of  Indian 
descent,  it  should  be  noted  that  such 
individuals  may  market  their  goods  as 
an  Indian,  provided  they  are  certified  as 
an  "Indian  artisan"  by  an  Indian  Tribe. 
Certification  is  at  the  option  of  the 
Tribe.  Certification  by  a  Tribe,  under  25 


CFR  309.4,  requires  that  the  individual 
be  of  the  Indian  lineage  of  one  or  more 
members  of  that  Tribe.  As  a  result,  it  is 
not  necessary  to  adopt  this  conunent. 
Furthermore,  neither  the  1990  Act  nor 
the  2000  Act  prohibit  any  statements 
about  a  person's  Indian  heritage  in  the 
marketing  of  his  or  her  art  or  craft  work 
that  are  truthfid  and  that  do  not  falsely 
suggest  the  individual  is  a  member  of  an 
Indian  Tribe,  as  defined  by  the  1990 
Act. 

Materials  Used  To  Make  Indian  Arts  and 
Crafts 

One  respondent  expressed  concerns 
regarding  the  use  and  representation  of 
stabilized  turquoise  in  Indian  jewelry, 
as  well  as  the  need  for  information 
regarding  the  1990  Act  to  reach  markets 
and  businesses  violating  the  1990  Act. 
Issues  regarding  the  use  and 
representation  of  stabiUzed  tiuquoise  in 
Indian  jewelry  are  beyond  the  scope  of 
the  1990  Act,  which  focuses  on  Indian 
labor,  not  on  art  and  craft  base 
materials.  While  the  LACB  welcomes 
any  suggestions  to  improve  its  efforts  to 
educate  the  industry  and  public  about 
the  1990  Act,  as  well  as  any  information 
regarding  potential  \Molations  of  the 
1990  Act.  these  comments  have  not 
been  adopted  in  the  final  rule  as  they  do 
not  address  the  2000  Act's  statutory 
mandate  to  further  clarify  the  definition 
of  "Indian  product." 

One  respondent  recommended  that 
the  I.anham  Act  language,  15  U.S.C. 
1125(a).  which  addresses  strict  liability 
for  misleading  words  and  markings,  be 
adopted  to  further  clarify  what  kind  of 
conduct  the  LACB  will  interpret  as 
"falsely  suggests"  that  products  are 
Indian  for  purposes  of  civil  action. 
Another  comment  requested  that  the 
statutory  language  "In  a  manner  that 
'falsely  suggests'  it  is  Indian  produced," 
18  U.S.C.  1159(a),  be  changed  to  "In  a 
manner  that  'falsely  states'  it  is  Indian 
produced,"  to  narrow  the  gap  in  the 
proof  of  criminal  intent.  Another 
respondent  recommended  that  the  term 
"falsely  suggests"  be  used  consistently 
throughout  the  regidations,  rather  than 
the  word  "misrepresented"  to  avoid 
confusion. 

The  final  rule  has  not  incorporated 
the  first  comment  recommending 
adoption  of  the  Lanham  Act's  strict 
UabiUty  language  to  clarify  conduct  that 
"falsely  suggests"  an  art  or  craft  is  an 
Indian  product  or  the  second  comment 
regarding  a  change  in  statutory 
language.  Both  of  these 
recommendations  are  beyond  the  scope 
of  LACB's  Congressional  mandate  under 
the  2000  Act  to  promulgate  regulations 
to  fiulher  clarify  the  definition  of  Indian 
product.  However,  the  third 
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raconunendation  regarding  consistent 
use  of  "falsely  suggests"  has  been 
adopted  to  mirror  the  use  of  these  terms 
in  the  1990  Act. 

Section-by-Section  Comments 

SecUon  309.2    What  Are  the  Key 
Definitions  for  Purposes  of  the  Act? 

Definition  of  "Indian  Product," 
§  309.2(d) 

In  light  of  comments  to  §§  309.6  and 
309.7,  the  final  rule  contains  additional 
clarification  that  "made  by  an  Indian" 
includes  products  in  which  the  Indian 
has  provided  the  labor  necessary  to 
implement  an  artistic  design  through  a 
substantial  transformation  of  materials 
to  produce  the  art  or  craft  work.  The 
labor  component  of  the  product  must  be 
entirely  Indian  and  is  what  makes  the 
Indian  art  or  craft  object  an  "Indian 
product." 

One  comment  requested  that  the 
requirement  in  §  309. 7(h)  note  2 — that 
the  labor  component  of  an  "Indian 
product"  must  be  entirely  Indian — be 
stated  boldly  in  a  prominent  location  at 
the  beginning  of  the  final  rule  to 
emphasize  its  paramount  importance. 
This  conmient  has  b«en  adopted  and 
incorporated  in  the  key  definitions  of 
Indian  product  under  §  309.2(d). 

Several  respondents  requested  that  a 
range  of  items,  such  as  food  and 
agricultural  products,  music,  poetry, 
and  stories,  be  included  as  examples  of 
Indian  products.  Two  of  these 
respondents  also  requested  that  "Indian 
product"  be  defined  in  the  broadest  way 
possible.  One  respondent  stated  that 
"Indian  product"  includes  any 
"typically  Indian  product"  designed 
and  produced  by  Indians.  One 
respondent  requested  that  "Indian 
product"  be  defined  as  any  product 
made  by  an  Indian,  while  another 
respondent  requested  that  the  definition 
of  "Indian  product"  be  narrowed. 

The  final  rule  has  not  adopted  these 
comments.  As  explained  in  the 
"Section-by-Section  Comments — 
Definition  of  Indian  Product,  §  309.2"  of 
the  preamble  to  the  1990  Act's 
regulations,  the  "Supplementary 
Information;  Background"  for  the  2000 
Act's  Notice  of  Proposed  Rulemaking, 
and  the  Background  section  of  this 
document,  the  lACB  has  determined 
that  the  1990  and  2000  Acts  apply  to 
Indian  arts  and  crafts  and  not  all 
products  generally.  This  determination 
is  based  upon  the  lACB's  1935  organic 
legislation,  lACS's  primary  mission  as 
established  by  Congress,  and  the 
language  and  Congressional  intent  of  the 
1990  and  2000  Acts. 

One  respondent  requested  that  the 
final  rule  add  sacred  and  traditional 


Indian  cultural  symbols,  fmttems,  and 
designs  used  in  traditional  Indian 
weavlngs  imder  the  definition  of 
"Indian  product"  to  protect  against 
imported  products  that  appropriate 
Indian  cultural  symbols. 

Under  the  1990  Act,  the  lACB 
oversees  the  receipt,  analysis,  and 
referral  of  complaints  of  art  and  craft 
work  offered  or  displayed  for  sale  or 
sold  within  the  United  Slates  in  a 
manner  that  falsely  suggests  it  is  Indian 
produced,  an  Indian  product,  or  the 
product  of  a  particular  Indian  or  Indian 
Tribe,  or  Indian  arts  and  crafts 
organization  resident  within  the  United 
States.  While  the  LACB  acknowledges 
the  significant  concerns  cited  by  the 
respondent,  the  protection  of  Indian 
cultural  symbols,  patterns,  and  designs, 
and  related  cultural  property  of  an 
Indian  Tribe,  clan,  or  moiety  is  a  matter 
of  cultural  patrimony  and  beyond  the 
scope  of  the  1990  Act,  unless 
misrepresentation  is  involved. 
Therefore,  the  final  rule  has  not 
incorporated  this  request.  Of  course,  if 
the  art  or  craft  work  depicting  the 
Indian  cultural  symbols  is  marketed  in 
the  United  States  in  a  manner  that 
falsely  suggests  that  it  is  the  product  of 
a  particular  Tribe  or  as  Indian  made, 
then  a  violation  of  the  1990  Act  would 
occur. 

Illustration  of  "Handcrafts," 
§309.2(d)(l)(iii) 

Two  respondents  requested  that, 
under  §  309.2{d)(l)(iii),  the  terms 
"Indian  handmade  arts  and  crafts"  be 
substituted  for  'handcrafts'  made  by  an 
Indian."  This  request  has  not  been 
adopted  as  it  does  not  improve  the 
understanding  of  §  309.2(d)(1). 

Exclusions  From  Definition  of  Indian 
Product,  §  309.2(d)(2)(iii) 

Two  comments  expressed  concern 
that,  under  §  309.2(d)(2)(iii),  bronze 
castings  reproduced  fi'om  an  original 
Indian  stone  sculpture  in  a  commercial 
foimdry  by  non-Indians  would  be 
prohibited  from  being  sold  as  an  Indian 
product.  The  respondents  requested 
clarification  regarding  limited  editions 
of  original  Indian  art  works.  The  final 
rule  has  not  incorporated  these 
comments.  Under  the  regulations,  a 
product  in  the  style  of  Indian  arts  and 
crafts  that  is  designed  by  an  Indian  but 
produced  by  non-Indian  labor  is  not  an 
Indian  product  imder  the  1990  Act.  The 
original  stone  sculpture  is  an  Indian 
product.  The  limited  edition  bronze 
casting  by  non-Indian  labor  is  a  non- 
Indian  reproduction  of  an  original 
Indian  stone  sculpture. 


Exclusions,  §  309.2(d)(2)(v) 

One  respondent  requested 
clarification  regarding  the  use  of  the 
term  "without  a  'substantial  handcraft 
element'  provided  by  Indian  labor" 
under  §  309.2(d)(2)(v),  to  describe  a 
product  in  the  style  of  Indian  arts  and 
crafts  that  does  not  meet  the  definition 
of  Indian  product.  The  respondent 
viewed  this  definition  in  conflict  with 
the  definition  of  'handcrafts'  made  by  an 
Indian"  under  §309.2(d)(l)(iii),  "objects 
created  vrith  the  help  of  such  devices  as 
allow  the  manual  skill  •  *  *"  For 
clarification,  the  term  "substantial 
transformation"  has  been  substituted  for 
"substantial  handcraft  element"  imder 
§  309.2(d)(2)(v). 

Exclusions,  §  309.2(d)(2)(vi) 

One  comment  requested  that 
§  309.2(d)(2)(vi),  excluding  industrial 
products  firom  the  definition  of  Indian 
products,  be  removed  fit>m  the  final 
rule.  This  request  has  not  been  adopted 
because  it  is  inconsistent  with  the  scope 
and  intent  of  the  1990  Act. 

Exclusions,  §  309.2(d)(2)(vii) 

One  respondent  requested  that 
§  309.2(d)(2){vii)  regarding  assembly 
line  production  of  a  product  in  the  style 
of  Indian  arts  and  crafts  be  further 
clarified.  It  was  suggested  the  exainple 
provided  as  "not  an  Indian  product,"  a 
pipe  in  the  style  of  an  Indian  product, 
be  changed  to  another  example  that 
focused  more  on  the  requirement  of 
entirely  Indian  labor  for  Indian  * 

products.  While  the  previous  example 
remains  valid,  the  final  rule  has  adopted 
the  respondent's  reconmiended 
language  to  eliminate  potential 
confusion. 

Section  309.6     When  Does  a 
Commercial  Product  Become  an  Indian 
Product? 

One  commenter  requested  that 
beadwork  on  commercially  available 
items,  such  as  medicine  bottles  and 
combs,  not  be  considered  authentic 
"Indian  products."  The  subject  of 
transforming  commercial  products  into 
Indian  art  or  craft  products  is  addressed 
in  §§  309.6,  309.7.  and  309.14.  By 
adding  sufficient  art  and  craft  work  to 
a  commercial  product  through  Indian 
labor,  the  qualities  and  appearance  of 
the  commercial  product  can  be 
substantially  transformed  into  an  art  or 
craft  work.  Therefore,  this  request  has 
not  been  adopted  in  the  final  rule. 

One  respondent  expressed  concern 
that  the  provisions  provided  under 
§  309.6  exhibited  a  lack  of  support  for 
non-traditional  art  forms.  To  the 
contrary,  the  proposed  rulemaking  and 
the  final  rule  state,  in  §  302.2(d)(l)(ii), 


Federal  Register / Vol.  68,  No.  113 /Thursday,  June  12.  2003 /Rules  and  Regulations  35167 


that  the  key  definitions  of  Indian 
product  include  "crafts  made  by  an 
Indian  that  are  in  a  traditional  or  non- 
traditional  style  or  mediiun." 
Furthermore,  §  309.22  clarifies  that  the 
definition  of  Inckan  product  includes 
"art  forms  to  be  developed  in  the 
future."  The  final  rule  therefore  has  not 
incorporated  this  comment  regarding 
non-traditional  art  forms. 

One  respondent  requested 
clarification  about  when  a  commercial 
product  becomes  an  Indian  product.  For 
example,  if  an  Indian  artisan  were  to  use 
industrial  steel,  bottles,  and  cans  in  a 
sculpture,  at  what  point  does  it  change 
from  an  industrial  or  commercial 
product  into  an  Indian  product?  The 
final  rule  clarifies  that  once  commercial 
items,  such  as  cups  and  bottles,  kitchen 
utensils,  or  marble  components,  are 
substantially  transformed  entirely  by 
Indian  labor  into  an  art  or  craft  object, 
such  as  a  sculpture,  the  result  is  an 
Indian  product. 

One  comment  requested  clarification 
between  the  definition  of  commercial 
and  industrial  products.  This  comment 
has  been  adopted  in  part  by  adding 
explanatory  language  to  §  309.6  of  the 
final  rule.  The  rule  now  states  that 
commercial  products  are  goods 
designed  for  profit  and  mass 
distribution  that  lend  themselves  to 
Indian  embellishment,  for  example 
clothing  and  accessories.  For  purposes 
of  the  final  rule,  industrial  products,  on 
the  other  hand,  are  goods  that  have  an 
exclusively  functional  purpose,  do  not 
serve  as  a  traditional  artistic  medium, 
and  that  do  not  lend  themselves  to 
Indian  embellishment,  such  as 
appliances  and  vehicles.  An  industrial 
product  may  not  become  an  Indian 
product.  This  comment  has  been 
adopted  in  part  by  adding  descriptive 
language  to  §  309.6  of  the  final  rule. 

Section  309. 7    How  Should  a  Seller 
Disclose  the  Nature  and  Degree  of 
Indian  Labor  When  Selling,  Offering,  or 
Displaying  Art  or  Craft  Work  for  Sale? 

A  comment  requested  that  the  terms 
"Indian  style."  "Indian  design,"  "Indian 
inspired."  and  "Indian  assembled"  be 
removed  from  §  309.7  and  throughout 
the  final  rule  to  avoid  confusion  among 
consumers  and  to  avoid  substantial 
interpretive  problems.  The  final  rule 
makes  various  revisions  to  §  309.7(d), 
which  incorporate  the  comments  in 
part. 

Section  309. 7(a)    Indian  Production  of 
an  Indian  Product 

Two  respondents  expressed  concern 
that  §  309.7  may  lead  people  to  believe 
that  in  order  for  an  Indian  product  to  be 
marketed  as  such,  it  must  be  conceived 


and  designed  by  an  Indian.  We  believe, 
however,  that  §  309.6  makes  it  clear  that 
when  an  item  is  "substantially 
transformed"  by  Indian  artistic  or  craft 
work  labor,  it  becomes  an  Indian 
product.  Design  or  conception  by  an 
Indian  alone  is  insufficient  to  constitute 
substantial  transformation.  The  Indian 
labor  must  substantially  transform  the 
materials,  such  as  beads,  preciousi 
metals,  and  other  base  materials,  into  an 
Indian  product.  Thus,  even  commercial 
products  featiuing  Indian  arts  and  crafts 
embellishments  done  by  Indian  labor 
that  sufficiently  transform  the  natiu^, 
qualities,  and  appearance  of  the  original 
commercial  item  are  considered  "Indian 
products."  The  final  rule  has  not 
incorporated  the  comment. 

Section  309.7(d)    Indian  Designed  and 
Non-Indian  Made  Products 

One  commenter  requested  that  an 
Indian  designed  and  non-Indian  made 
product,  and  therefore  not  an  Indian 
product,  be  sold  as  "not  an  Indian 
product,"  without  the  option  to  market 
it  as  "Indian  designed."  This  conunent 
has  not  been  adopted  in  the  final  rule 
because  dictating  how  products  that  are 
not  Indian  products  may  be  marketed  is 
outside  the  scope  of  this  rule.  Also,  we 
will  retain  the  suggestion  to  market 
items  as  "Indian  designed"  because  we 
believe  that  providing  suggested 
alternatives  to  marketing  products  as 
Indian  products  will  enhance 
compliance  vtrith  the  rule. 

Section  309. 7(e)    A  Product  Assembled 
From  a  Substantial  Amount  of  Non- 
Indian  Made  Materials 

Several  respondents  requested 
clarification  regarding  guidelines  for 
characterizing  art  and  craft  work  when 
those  products  were  made  from  a 
substantial  amount  of  non-Indian  made 
products,  such  as  beads,  gold,  silver, 
and  purchased  basketry  materials. 
Although  §§  309.11  through  309.22 
address  a  v£ist  range  of  "Indian 
products,"  including  beadwork,  gold 
and  silver  jewelry  and  crafts,  basketry, 
and  textile  products,  the  respondents 
point  out  that  §  309.7(e)  could  create 
confusion. 

A  wide  variety  of  Indian  arts  and 
crafts  products  may  be  made  from  non- 
Indian  made  materials,  such  as  beads, 
precious  metals,  and  other  base 
materials,  provided  that  Indian  artistic 
creation  and  la:bor — as  opposed  to 
assembly  line  work — substantially 
transforms  these  materials  into  Indian 
products.  For  example,  a  piece  of  silver 
artistically  designed,  shaped,  and  finely 
engraved  by  an  Indian  becomes  a 
handcrafted  Indian  bracelet.  By  contrast, 
the  type  of  products  imder  §  309.7(e)  are 


essentially  those  products  that  are 
simply  assembled  from  "fit  together 
parts"  kits  and  related  products.  For 
example,  assembled  jewelry  that 
requires  non^artistic  Indian  labor,  such 
as  stringing  overseas  mass-produced 
fetishes  or  heshi  and  attaching  a  clasp, 
is  not  an  Indian  product.  Conversely,  for 
example,  Indian  artistically-crafted 
beadwork  products,  regardless  of  where 
the  beads  were  manufactured  and  the 
amount  of  non-Indian  materials,  such  as 
beaded  medallion  necklaces,  pouches, 
and  hair  clips,  as  well  as  gold  engraved 
bracelets,  and  silver  and  turquoise 
crafted  rings,  do  not  fall  under  the 
"assembled"  category  of  §  309.7(e)  and 
are  Indian  products. 

The  respondent's  requests  for 
clarification  have  been  adopted  in  the 
final  rule.  Section  309.7(e)  has  been 
revised  to  read  "A  product,  such  as 
jewelry,  made  with  non-artistic  Indian 
labor,  from  assembled  or  'fit  together 
parts,'  does  not  meet  the  definition  of 
Indian  product." 

One  comment  recommended  that 
§  309.7(e)  note  1  eliminate  the  term 
"Indian  assembled"  as  a  marketing 
guideline  and  replace  it  with  the  phrase 
"not  an  Indian  product."  The  comment 
has  not  been  adopted  in  the  final  rule. 
The  product  addressed  in  §  309.7(e) 
note  1  is  not  an  Indian  product  under 
the  1990  Act,  but  it  may  be  marketed  as 
"Indian  assembled"  without  violating 
the  1990  Act.  Thus,  rather  than 
attempting  to  dictate  affirmative 
marketing  representations  for  the 
manner  in  which  such  a  product  should 
be  marketed,  the  final  rule  only 
provides  an  example  of  how  it  may  be 
marketed.  (The  1990  Act  only  prohibits 
falsely  suggesting  that  a  product  is  an 
Indian  product.  It  does  not  affect  the 
marketing  of  non-Indian  products.) 

One  respondent  requested  that 
"kachina"  be  removed,  under  §  309.7(e) 
note  1,  and  another  product  be 
substituted  as  an  example  of  kit 
assembled  products.  The  intent  of  this 
request  was  to  prevent  the  generic  use 
of  a  religious  and  culturally  sensitive 
item  in  the  rulemaking.  This  request  has 
been  adopted  by  removing  the  kachina 
example  and  inserting  "dream  catcher" 
under  §  309.7(e)  note  1. 

Section  309. 7(f)    A  Product  Assembled 
by  Non-Indian  Labor  From  Kits 

In  keeping  with  the  request  for  further 
clarification  to  §  309.7(f),  the  guidelines 
state  that  a  product  assembled  by  non- 
Indian  labor  from  a  kit,  that  is  made  in 
the  style  of  an  Indian  product,  is  not  an 
Indian  product. 
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Section  309.8    Identifying  Authentic 
Indian  Products 

A  respondent  asked  that  an 
individual's  enrollment  number  be 
incorporated  in  the  recommended 
method  of  identifying  authentic  Indian 
products,  under  §  309.8.  The  final  rule 
has  incorporated  this  recommendation. 
The  addition  of  an  Indian  artist's  or 
artisan's  enrollment  number  under  the 
recommended  methods  of  identifying 
authentic  Indian  products,  along  with 
the  name  of  the  artist  or  artisan  and  the 
name  of  his  or  her  Tribe,  will  assist 
consimiers  in  identifying  authentic 
Indian  products,  contribute  to  consumer 
confidence,  and  help  raise  consumer 
appreciation  of  authentic  Indian  arts 
and  crafts. 

Sections 309. Sand 309. 9    Marketing 
Products  by  "Certified  Indian  Artisans" 

A  respondent  requested  that  §  309.8, 
regarding  identifying  authentic  Indian 
products,  include  reference  to  how  a 
"certified  Indian  artisan"  should 
identify  his  or  her  art  work.  The 
respondent  also  requested  that  §  309.9, 
regarding  how  non-Indians  can  market 
products  in  the  style  of  Indian  arts  and 
crafts,  take  the  "certified  Indian  artisan" 
issue  into  consideration.  The  request  to 
address  how  a  "certified  Indian  artisan" 
should  identify  his  or  her  art  work  has 
been  adopted  in  the  text  of  §  309.8.  The 
request  to  include  the  "certified  Indian 
artisan"  issue  under  §  309.9,  regarding 
non-Indian  products,  has  not  been 
adopted.  The  1990  Act's  definition  of 
"Indian,"  xinder  Sections  104  and  105, 
includes  any  individual  certified  as  an 
Indian  artisan  by  an  Indian  Tribe.  As  the 
art  and  craft  work  of  certified  Indian 
artisans  meet  the  definition  of  Indian 
product,  it  would  be  inappropriate  to 
include  their  art  and  craft  work  under 
non-Indian  products. 

Section  309. 9    Is  it  Illegal  for  a  Non- 
Indian  to  Make  and  Sell  Indian  Style  Art 
and  Craft  Products? 

Two  respondents  recommended  that 
the  heading  of  §  309.9  be  changed  to  the 
format  of  the  related  sections.  The  final 
rule  has  adopted  one  of  the  two 
recommendations.  The  former  heading 
for  §  309.9,  "Is  it  illegal .  .  .,"  is 
replaced  with  the  current  heading 
"When  can  non-Indians  make  and  sell 
products  in  the  sfyle  of  Indian  art  and 
craft  products?" 

One  respondent  commented  that, 
under  §  309.9,  products  in  the  style  of 
Indian  art  and  craft  products  that  are  not 
Indian  made  should  be  offered  for  sale 
as  "non-Indian  made"  only,  and  not 
"Indian  inspired."  The  request  has  been 
adopted  in  part.  In  response  to  this 


comment,  and  a  previously  addressed 
comment,  "Indian  inspired"  has  been 
struck  from  the  last  sentence  of  §  309.9, 
as  well  as  the  entire  text  of  the  final 
rule,  to  reduce  or  alleviate  consumer 
confusion. 

Section  309. 1 1     What  Are  Examples  of 
Jewelry  That  Are  Indian  Products? 

One  respondent  suggested  adding 
seashells  and  abalone  as  descriptive 
jewelry  examples  under  §  309.11.  These 
two  examples  have  not  been  adopted,  as 
shell  jewelry  is  listed  imder  Indian 
jewelry  products. 

Section  309. 12    What  Are  Examples  of 
Basketry  That  Are  Indian  Products? 

One  respondent  suggested  a  variety  of 
descriptive  terms  be  added  to  this 
section  on  basketry,  including  cedar 
capes  and  dresses.  A  nimiber  of  the 
recommended  descriptive  terms  have 
been  adopted  in  §  309.12  of  the  final 
rule. 

Sections  309. 12  and  309. 1 3    What  Are 
Examples  of  Basketry,  Weaving,  and 
Textile  Indian  Products? 

One  comment  requested  that  all 
references  to  hemp  be  removed  from  the 
final  rule,  which  occiirred  under 
§§  309.12  and  309.13.  In  line  virith 
federal  law  (the  Controlled  Substances 
Act,  21  U.S.C.  801  et  seq.]  the  final  rule 
has  adopted  this  request  by  substituting 
fiber  for  hemp  under  §§  309.12  and 
309.13. 

Section  309. 15    What  Are  Examples  of 
Apparel  That  Are  Indian  Products? 

One  respondent  requested  that 
wording  be  added  imder  §  309.15  to 
include  the  specific  reference  to  apparel 
items  made  from  both  traditional 
materials  and  designs  and  frt>m  modem 
textiles.  The  final  rules  have  not 
adopted  this  comment.  The  key 
definitions  of  Indian  product,  under 
§  309.2,  describe  art  works  and  crafts  as 
"made  by  an  Indian  that  are  in  a 
traditional  or  non-traditional  style  or 
medium."  Therefore,  it  is  understood 
that  traditional  and  modem  apparel,  as 
well  as  other  traditional  and  modem  art 
and  craft  works,  are  included  in  the 
range  of  Indian  products  provided  as 
examples. 

Section  309. 1 7    What  Are  Examples  of 
Woodwork  That  Are  Indian  Products? 

One  comment  requested  additional 
descriptive  terms  be  incorporated  under 
§  309.17,  including  red  and  yellow 
cedar  seagoing  canoe  paddles  and  broad 
leaf  maple  ladles,  spoons,  and  soup 
bowls.  This  request  has  been  adopted  in 
part. 


One  comment  requested  that 
traditional  ceremonial  Indian  structures 
be  included  under  §  309.17.  The  final 
mle  has  not  adopted  this  request.  While 
what  constitutes  an  Indian  art  or  craft 
product  is  potentially  very  broad,  the 
range  of  examples  of  woodwork 
products  ciurently  listed  under  §  309.17 
is  sufficient. 

Section  309.21     What  Are  Examples  of 
Dolls  and  Toys  That  Are  Indian 
Products? 

A  respondent  requested  that  kachina 
dolls  be  removed  from  §  309.21,  listing 
examples  of  dolls,  and  moved  to 
§  309.20,  listing  examples  of  carvings. 
This  request  has  been  adopted. 

Section  309.22  What  Are  Examples  of 
Painting  and  Other  Fine  Art  Forms  That 
Are  Indian  Products? 

One  respondent  requested  a  new 
section,  §  309.23,  be  added  to  the  final 
mle  to  give  "art  forms  to  be  developed 
in  the  future"  its  own  section,  rather 
than  included  in  §  309.22.  The  request 
has  not  been  adopted,  as  a  separate 
category  for  work  yet  to  be  defined  is 
unwarranted.  The  current  categories  of 
art  and  craft  work  are  sufficiently  broad 
to  reflect  evolution  of  art  forms. 

Section  309.23    Does  This  Part  Apply 
to  Products  Made  Before  1 935? 

On  conunent  suggested  adding  a  new 
§  309.23  for  other  Indian  products,  such 
as  pouches,  animal  fetishes,  and  pipes, 
and  moving  §  309.23  on  pre-1935 
products  to  §  309.24.  The  final  mle  has 
not  adopted  this  suggestion  as  the  other 
Indian  products  are  sufficiently  covered 
in  §§309.11-309.22. 

Draftiiig  Information 

This  final  rule  was  prepared  by 
Meridith  Z.  Stanton  (Director,  Indian 
Arts  and  Crafts  Board). 

Compliance  With  Other  Laws  and 
Directives 

1.  Regulatory  Planning  and  Review 
(Executive  Order  12866) 

This  dociunent  is  not  a  significant 
mle  and  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

(1)  This  rule  will  not  have  an  effect  of 
$100  million  or  more  on  the  economy. 
It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health,  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 
The  rule  is  simply  a  Congressionally 
mandated  further  clarification  of  an 
existing  regulatory  definition  of  "Indian 
.product." 
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(2)  This  rule  will  not  create  a  swious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency.  The  rule,  the  further 
clarification  of  an  existing  regulatory 
definition  of  "Indian  product,"  does  not 
involve  another  agency. 

(3)  This  rule  does  not  alter  the 
budgetary  effects  of  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients.  This 
rule  does  not  involve  any  budgetary  or 
entitlements  issues. 

(4)  Tliis  rule  does  not  raise  novel  legal 
or  policy  issues.  Again,  it  is  simply  the 
further  clarification  of  an  existing 
regulatory  definition  of  "Indian 
product,  "v 

2.  Regulatory  Flexibilify  Act 

The  Department  of  the  Interior 
certifies  that  this  document  will  not 
have  a  significant  economic  efiect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  A  number  of 
individuals,  small  businesses,  and  tribal 
governments  may  be  affected  in  some 
way.  As  this  rule  simply  clarifies  an 
existing  regiilatory  definition,  however, 
it  will  not  have  a  significant  economic 
effect  on  any  of  these  small  entities, 
either  through  increasing  compliance 
costs  or  otherwise. 

3.  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA) 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2).  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

(a)  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 
The  annual  effect  is  insignificant. 

(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consiuners, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions.  Clarification  of  the 
term  "Indian  product"  and  gmdance  on 
how  to  represent  Indian  products  in  the 
marketplace  will  not  cause  any 
significant  increase  in  the  costs  or  prices 
for  consiuners,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions. 

(c)  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  the  U.S.-based  enterprises 
to  compete  with  foreign-based 
enterprises.  Through  the  clarification  of 
the  term  "Indian  product,"  the  ability  of 
U.S.-based  enterprises  to  compete  with 
foreign-based  enterprises  will  not  be 
significantly  affected.  In  tad,  it  should 
assist  U.S.  Indian  arts  and  crafts 
producers  to  compete  with  counterfeit 


Indian  arts  and  crafts  produced 
overseas. 

4.  Unfunded  Mandates  Reform  Act 

This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  on  State,  local,  or  tribal 
governments  or  the  private  sector.  It 
simply  clarifies  an-existing  regulatory 
defijiition  of  "Indian  product."  A 
statement  containing  the  information 
required  by  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1531  et  seq.)  is  not 
required. 

5.  Takings  (Executive  Order  12630) 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  This  rule  does  not 
involve  government  action  or 
interference  with  Constitutionally 
protected  rights. 

6.  Federalism  (Executive  Order  12612) 

In  accordance  with  Executive  Order 
12612,  the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
This  rule  does  not  affect  the  relationship 
between  State  and  federal  governments. 
A  Federalism  Assessment  is  not 
required. 

7.  Qvil  Justice  Reform  (Executive  Order 
12988) 

In  accordance  with  Executive  Order 
1 2988 ,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

8.  Paperwork  Reduction  Act 

This  regulation  does  not  require  an 
information  collection  from  10  or  more 
parties  and  a  submission  under  the 
Paperwork  Reduction  Act  is  not 
required.  An  OMB  form  83-1  is  not 
required. 

9.  National  Environmental  Policy  Act 

This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

List  of  Sub|ect8  in  25  CFR  309 

Indians — arts  and  crafts.  Penalities, 
Trademarks. 

■  For  the  reasons  set  out  in  the  preamble, 
part  309  of  25  CFR  Chapter  II  is  amended 
as  follows: 

PART  30»— PROTECTION  OF  INDIAN 
ARTS  AND  CRAFTS  PRODUCTS 

■  1 .  The  authority  citation  for  part  309 
continues  to  read  as  follows: 


Authority:  18  U.S.C.  1159;  25  U.S.C.  305  et 
seq. 

■  2.  In  §  309.2,  paragraph  (d)  is  revised 
to  read  as  follows: 

f309^    What  are  the  key  dennWons  for      - 
purposes  of  the  Act? 

***** 

(d)  Indian  product — (1)  In  general. 
The  term  "Indian  product"  means  any 
art  or  craft  product  made  by  an  Indian. 
For  this  piupose,  the  term  "made  by  an 
Indian"  means  that  an  Indian  has 
provided  the  artistic  or  craft  work  labor 
necessary  to  implement  an  artistic 
design  through  a  substantial 
transformation  of  materials  to  produce 
the  art  or  craft  woric.  This  may  include 
more  than  one  Indian  working  together. 
The  labor  component  of  the  product, 
however,  must  be  entirely  Indian  for  the 
Indian  art  or  craft  object  to  be  an 
"Indian  product." 

(2)  Illustrations.  The  term  "Indian 
product"  includes,  but  is  not  limited  to: 

(i)  Art  made  by  an  Indian  that  is  in  a 
traditional  or  non-traditional  style  or 
medium: 

(ii)  Craft  work  made  by  an  Indian  that 
is  in  a  traditional  or  non-traditional 
style  or  medium; 

(iii)  Handcraft  made  by  an  Indian,  i.e. 
an  object  created  with  the  help  of  only 
such  devices  as  allow  the  manual  skill 
of  the  maker  to  condition  the  shape  and 
design  of  each  individual  product. 

{3)  Examples  of  non-qualifying 
products.  An  "Indian  product"  undel* 
the  Act  does  not  include  any  of  the 
following,  for  example: 

(i)  A  product  in  the  style  of  an  Indian 
art  or  craft  product  made  by  non-Indian 
labor; 

(ii)  A  product  in  the  style  of  an  Indian 
art  or  craft  product  that  is  designed  by' 
an  Indian  but  produced  by  non-Indian , 
labor; 

(iii)  A  product  in  the  style  of  an 
Indian  art  or  craft  product  that  is 
assembled  from  a  kit; 

(iv)  A  product  in  the  style  of  an 
Indian  art  or  craft  product  originating 
from  a  commercial  product,  without 
substantial -transformation  provided  by 
Indian  artistic  or  craft  work  labor; 

(v)  Industrial  products,  which  for  this 
piupose  are  defined  as  goods  that  have 
an  exclusively  functional  purpose,  do 
not  serve  as  a  traditional  artistic 
medium,  and  that  do  not  lend 
themselves  to  Indian  embellishment, 
such  as  appliances  and  vehicles.  An 
industrial  product  may  not  become  an 
Indian  product. 

(vi)  A  product  in  the  style  of  an 
Indian  art  or  craft  product  that  is 
produced  in  an  assembly  line  or  related 
production  line  process  using  multiple 
workers  not  all  whom  are  Indians.  For 
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example,  if  twenty  people  make  up  the 
labor  to  create  the  product(s),  and  one 
person  is  not  Indian,  the  product  is  not 
an  "Indian  product." 


Sf  309.3-309.6    [Redesignated  a* 
§§309.24-309.27] 

■  3.  Sections  309.3  through  309.6  are 
redesignated  as  §§309.24  through  309.27 

■  4.  Sections  309.6  through  309.23  are 
added  to  read  as  follows: 

%  309.6    When  does  a  commercial  proouct 
become  an  Indian  product? 

In  addressing  Indian  embellishments 
to  originally  commercial  products,  the 
Indian  labor  expended  to  add  art  or  craft 


work  to  those  objects  must  be  siifficient 
to  substantially  transform  the  qualities 
and  appearance  of  the  original 
commercial  item.  "Conmiercial 
products."  under  this  part,  are 
consumer  goods  designed  for  profit  and 
mass  distribution  that  lend  themselves 
to  Indian  embellishment,  for  example 
clothing  and  accessories.  Through 
substantial  transformation  due  to  Indian 
labor,  a  product  changes  from  a 
commercial  product  to  an  Indian 
product.  Examples  of  formerly 
commercial  products  that  become 
Indian  products  include  tennis  shoes  to 
which  an  Indian  applies  beadwork  and 
denim  jackets  to  which  an  Indian 
applies  ribbon  appliques. 


}309.7    How  Should  a  seller  disclosa  the 
nature  and  degree  of  Indian  labor  wtten 
selling,  offering,  or  displaying  art  and  craft 
work  for  sale? 

The  Indian  Arts  and  Crafts  Act  is  a 
truth-in-marketing  law.  Those  who 
produce  and  market  art  and  craft  work 
should  honestly  represent  and  clarify 
the  degree  of  Indian  involvement  in  the 
production  of  the  art  and  craft  work 
when  it  is  sold,  displayed  or  offered  for 
sale.  The  following  guidelines  illustrate 
the  way  in  which  art  and  craft  work  may 
be  characterized  for  marketing  purposes 
and  gives  examples  of  products  that 
may  be  marketed  as  Indian  products. 


If .  .  . 


then 


(a)  An  Indian  conceives,  designs,  and  makes  the  art  or  cratt  work  

(b)  An  Indian  produces  a  product  that  is  "handcratted,"  as  explained  in 
309.3(d)(iii). 

(c)  An  Indian  makes  an  art  or  craft  worV  using  some  ntachine  made 
parts. 

(d)  An  Indian  designs  a  product,  such  as  a  bracelet,  which  is  then  pro- 
duced t>y  non-Indians. 

(e)  A  product,  such  as  jewelry,  is  made  with  non-firtistk:  Indian  lat»r, 
from  assembled  or  "tit  together  parts". 

(f)  A  product  in  the  style  of  an  Indian  product  is  assembled  by  rvm-ln- 
dian  labor  from  a  kit. 

(g)  A  product  is  in  the  style  of  an  Indian  art  or  craft  product,  but  not 
made  by  an  Indian. 

(h)  An  Indian  and  a  non-Indian  jointly  undertake  the  art  or  craft  work  to 
produce  an  art  or  craft  product,  for  example  a  concho  belt. 


it  is  an  "Indian  product." 

it  can  be  marketed  as  such  and  it  meets  the  definition  of  "Indian  prod- 
uct." 
it  is  "Indian  made"  and  meets  the  definition  of  "Indian  product." 

it  does  not  meet  ttie  definition  of  "Indian  product"  under  the  Act. 

it  does  not  meet  ttie  definitk>n  of  "Indian  product"  under  the  Act.' 

it  does  not  meet  ttie  definitk>n  of  "Indian  product"  under  ttie  Act. 

it  does  not  meet  the  definition  of  "Indian  product"  under  the  Act. 

less  ttian  all  of  ttie  labor  is  Indian  and  hence  it  does  not  meet  the  defi- 
nitkxi  of  "Indian  product"  under  the  Act.^ 


'  For  example,  a  necklace  strung  with  overseas  manufactured  fetishes  or  heshi.  If  an  Indian  assembled  the  necklace,  in  keeping  with  the  truth- 
in-marketing  focus  of  ttie  Act,  it  can  be  marketed  as  "Indian  assembled "  It  does  not  meet  the  definition  of  "Indian  product"  under  the  Act.  Simi- 
larly, if  a  product,  such  as  a  dream  catcher  is  assembled  by  an  Indian  from  a  kit,  it  can  be  marketed  as  "Indian  assembled."  It  does  not  meet  the 
definition  of  "Indian  product "  under  the  Act. 

2  In  order  to  be  an  "Indian  product,"  the  labor  component  of  the  product  must  be  entirely  Indian.  In  keeping  with  this  truth-in-marketing  law,  a 
collaborative  work  should  be  marketed  as  such  Therefore,  it  should  be  marketed  as  produced  by  "X "  (name  of  artist  or  artisan),  "Y"  (Tribe  of  in- 
dividual's enrollment)  or  (name  of  Tribe  providing  offrcial  written  certifk»tk)n  the  indivkjual  is  a  non-member  Indian  artisan  and  date  upon  whKh 
such  certifk:ation  was  issued  by  the  Tribe),  and  "Z"  (name  of  artist  or  artisan  with  no  Tribe  listed)  to  avokl  providing  false  suggestkxis  to 
consumers. 


§  309.8    For  marketing  purposes,  what  is 
the  recommended  method  of  Identifying 
auttwntic  Indian  products? 

(a)  The  recommended  method  of 
marketing  authentic  Indian  products  is 
to  include  the  name  of  the  artist  or 
artisan,  the  name  of  the  Tribe  in  which 
the  artist  or  artisan  is  enrolled,  and  the 
individual's  Tribal  enrollment  number. 
If  the  individual  is  a  certified  non- 
member  Indian  artisan,  rather  than  an 
enrolled  Tribal  member,  the  product 
identification  should  include  the  name 
of  the  Tribe  providing  official  written 
certification  that  the  individual  is  a  non- 
member  Indian  artisan  and  the  date 
upon  which  such  certification  was 
issued  by  the  Tribe.  In  order  for  an 
individual  to  be  certified  by  an  Indian 
Tribe  as  a  non-member  Indian  artisan, 
the  individual  must  be  of  Indian  lineage 
of  one  or  more  members  of  such  Indian 
Tribe  and  the  certification  must  be 
issued  in  writing  by  the  governing  body 


of  an  Indian  Tribe  or  by  a  certifying 
body  delegated  this  function  by  the 
governing  body  of  the  Indian  Tribe. 

(b)  For  example,  the  Indian  product 
should  include  a  label,  hangtag, 
provenance  card,  or  similar 
identification  that  includes  W  (name  of 
the  artist  or  artisan),  and  X  (name  of  the 
Tribe  in  which  the  individual  is 
enrolled)  and  Y  (individual's  Tribal 
enrollment  number),  or  a  statement  that 
the  individual  is  a  certified  non-member 
Indian  artisan  of  Z  (name  of  the  Tribe 
providing  certification  and  the  date 
upon  which  the  certification  was  issued 
by  the  Tribe). 

« 

§  309.9    When  can  non-lndlans  make  and 
sell  products  in  the  style  of  Indian  arts  and 
crafts? 

A  non-Indian  can  make  and  sell 
products  in  the  style  of  Indian  art  or 
craft  products  only  if  the  non-Indian  or 
other  seller  does  not  falsely  suggest  to 


consumers  that  the  products  have  been 
made  by  an  Indian. 

§  309.1 0    What  are  some  sample  categories 
and  examples  of  Indian  products? 

What  constitutes  an  Indian  product  is 
potentially  very  broad.  However,  to 
provide  guidance  to  persons  who 
produce,  market,  or  purchase  items 
marketed  as  Indian  products,  §§  309.11 
through  309.22  contain  a  sample  listing 
of  "specific  examples"  of  objects  that 
meet  the  definition  of  Indian  products. 
There  is  some  repetition,  due  to  the 
interrelated  nature  of  many  Indian 
products  when  made  by  Indian  artistic 
labor.  The  lists  in  these  sections  contain 
examples  and  are  not  intended  to  be  all- 
inclusive.  Additionally,  although  the 
Indian  Arts  and  Crafts  Act  of  1990  and 
the  Indian  Arts  and  Crafts  Enforcement 
Act  of  2000  do  not  address  materials 
used  in  Indian  products,  some  materials 
are  included  for  their  descriptive  nature 
only.  This  is  not  intended  to  restrict 
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materials  used  or  to  exclude  materials 
not  listed. 

§309.11    What  are  examples  of  Jewelry  ttwt 
are  Indian  products? 

(a)  Jewelry  and  related  atxessories 
made  by  an  Indian  using  a  wide  variety 
of  media,  including,  but  not  limited  to, 
silver,  gold,  turquoise,  coral,  lapis,  jet, 
nickel  silver,  glass  bead,  copper,  wood, 
shell,  walrus  ivory,  whale  baleen,  bone, 
horn,  horsehair,  quill,  seed,  and  berry, 
are  Indiem  products. 

(b)  Specific  examples  include,  but  are 
not  limited  to:  ivory  and  baleen 
scrimshaw  bracelets,  abalone  shell 
necklaces,  nickel  silver  scissortail 
pendants,  silver  sand  cast  bracelets, 
silver  overlay  bolos,  turquoise  channel 
inlay  gold  rings,  cut  glass  bead  rosette 
earrings,  wooden  horse  stick  pins,  and 
medicine  wheel  quilled  medsdlions. 

§  309.'l  2    What  are  examples  of  basketry 
ttiat  are  Indian  products? 

(a)  Basketry  and  related  weavings 
made  by  an  Indian  using  a  wide  variety 
of  media,  including,  but  not  limited  to, 
birchbark,  black  ash,  brown  ash,  red 
cedar,  yellow  cedar,  alder,  vine  maple, 
willow,  palmetto,  honeysuckle,  river 
cane,  oak,  buck  brush,  sumac,  dogwood, 
cattail,  reed,  raffia,  horsehair,  pine 
needle,  spruce  root,  rye  grass,  sweet 
grass,  yucca,  bear  grass,  beach  grass, 
rabbit  brush,  fiber,  maidenhair  fern, 
whale  baleen,  seal  gut,  feathers,  shell, 
devil's  claw,  and  porcupine  quill,  are 
Indian  products. 

(b)  Specific  examples  include,  but  are 
not  limited  to:  double  weave  river  cane 
baskets,  jrucca  winnowing  trays,  willow 
burden  baskets,  honeysuckle  sewing 
baskets,  black  ash  picnic  baskets,  cedar 
capes  and  dresses,  pine  needle/raifia 
effigy  baskets,  oak  splint  and  braided 
sweet  grass  fancy  baskets,  birchbark 
containers,  baleen  baskets,  rye  grass 
dance  fans,  brown  ash  strawberry 
baskets,  sumac  wedding  baskets,  cedar 
hats,  fiber  basket  hats,  yucca  wicker 
basketry  plaques,  and  spruce  root 
tobacco  pouches. 

§  309.13    What  are  examples  of  ottier 
weaving  and  textiles  tturt  are  Indian 
products? 

(a)  Weavings  and  textiles  made  by  an 
Indian  using  a  wide  variety  of  media, 
including,  but  not  limited  to,  comhusk, 
raffia,  tule,  horsehair,  cotton,  wool, 
fiber,  linen,  rabbit  skin,  feather,  bison 
fur,  and  qiviut  (musk  ox)  wool,  are 
Indian  products. 

(b)  Specific  examples  include,  but  are 
not  limited  to:  com  husk  bags,  twined 
yam  bags,  cotton  mantas,  willow  cradle 
boards,  horsehair  hatbands,  Chiefs 
Blankets,  Two  Grey  Hills  mgs,  horse 
blankets,  finger  woven  sashes,  brocade 


table  runners,  star  quilts,  pictorial 
applique  wall  hangings,  fiber  woven 
bags,  embroidered  dance  shawls,  rabbit 
skin  blankets,  and  feather  blankets. 

§309.14    What  are  examples  of  beadwork, 
quilhwork,  and  moose  hair  tufting  that  are 
Indian  products? 

(a)  Beadwork,  quillwork,  and  moose 
hair  tufting  made  by  an  Indian  to 
decorate  a  wide  variety  of  materials, 
including,  but  not  limited  to,  bottles, 
baskets,  bags,  pouches,  and  other 
containers;  belts,  buckles,  jewelry, 
hatbands,  hair  clips,  barrettes,  bolos, 
and  other  accessories;  moccasins,  vests, 
jackets,  and  other  articles  of  clothing; 
and  dolls  and  other  toys  and 
collectibles,  are  Indian  products. 

(b)  Specific  examples  include,  but  are 
not  limited  to:  quilled  pipe  stems,  loom 
beaded  belts,  pictorial  bags  adorned 
with  cut  glass  beads,  deer  skin 
moccasins  decorated  with  moose  hair 
tufting,  beaded  miniature  dolls,  and     • 
quilled  and  beaded  amulets. 

§  309.1 5    What  are  examples  of  apparel  ttiat 
are  Indian  products? 

(a)  Apparel  made  or  substantially 
decorated  by  an  Indian,  including,  but 
not  limited  to,  parkas,  jackets,  coats, 
moccasins,  boots,  slippers,  mukluks, 
mittens,  gloves,  gauntlets,  dresses,  and 
shirts,  are  Indian  products. 

(b)  Specific  examples  include,  but  are 
not  limited  to:  seal  skin  parkas,  ribbon 
applique  dance  shawls,'smoked  moose 
hide  slippers,  deer  skin  boots, 
patchwork  jackets,  calico  ribbon  shirts, 
wing  dresses,  and  buckskin  shirts. 

§  309.1 6    What  are  examples  of  regalia  ttiat 
are  Indian  products? 

(a)  Regalia  are  ceremonial  clothing, 
modem  items  with  a  traditional  theme, 
and  accessories  with  historical 
significance  made  or  significantly 
decorated  by  an  Indian,  including,  but 
not  limited  to,  that  worn  to  perform 
traditional  dances,  participate  in 
traditional  socials,  used  for  dance 
competitions,  and  worn  on  special 
occasions  of  tribal  significance.  If  these 
items  are  made  or  significantly 
decorated  by  an  Indian,  they  are  Indian 
products. 

(b)  Specific  examples  include,  but  are 
not  limited  to:  hide  leggings,  buckskin 
dresses,  breech  cloths,  dance  shawls, 
frontlets,  shell  dresses,  button  blankets, 
feather  bwstles,  porcupine  roaches, 
beaded  pipe  bags,  nickel  silver  stamped 
armbands,  quilled  breast  plates,  coup 
sticks,  horse  sticks,  shields, 
headdresses,  dance  fans,  and  rattles. 


§309.17    What  are  examples  of  woodwork 
ttiat  are  Indian  products? 

(a)  Woodwork  items  made  by  an 
Indian,  including,  but  not  limited  to, 
sculpture,  drums,  furniture,  containers, 
hats,  and  masks,  are  Indian  products. 

(b)  Specific  examples  include,  but  are 
not  limited  to:  hand  drums,  totem  poles, 
animal  figurines,  folk  carvings, 
kachinas,  embellished  long  house  posts, 
clan  house  carved  doors,  chairs,  relief 
panels,  bentwood  boxes,  snow  goggles, 
red  and  yellow  cedar  seagoing  canoe 
paddles,  hunting  hats,  spirit  masks, 
bows  and  arrows,  atlatls,  redwood  dug 
out  canoes,  war  clubs,  flutes,  dance 
sticks,  talking  sticks;  shaman  staffs, 
cradles,  decoys,  spiral  pipe  stems, 
violins.  Native  American  Church  boxes, 
and  maple  ladles,  spoons,  and  soup  - 
bowls. 

§  309.1 8    What  are  examples  of  hide, 
leattierwork,  and  fur  that  are  Indian 
products? 

(a)  Hide,  leatherwork,  and  fur  made  or 
significantly  decorated  by  an  Indian, 
including,  but  not  limited  to,  parfleches, 
tipis,  horse  trappings  and  tack,  pouches, 
bags,  and  hide  paintings,  are  Indian 
products. 

(b)  Specific  examples  include,  but  are 
not  limited  to:  narrative  painted  hides, 
martingales,  saddles,  bonnet  cases, 
drapes,  quirts,  forelocks,  rosettes,  horse 
masks,  bridles,  head  stalls,  cinches, 
saddle  bags,  side  drops,  harnesses,  arm 
bands,  belts,  and  other  hand  crafted 
items  with  studs  and  tooling. 

§309.19    What  are  examples  of  pottery  and 
ceramics  that  are  Indian  products? 

(a)  Pottery,  ceramics,  and  related  arts 
and  crafts  items  made  or  significantly 
decorated  by  an  Indian,  including,  but 
not  limited  to,  a  broad  spectrum  of  clays 
and  ceramic  material,  are  Indian 
products. 

(b)  Specific  examples  include,  but  are 
not  limited  to:  ollas,  pitch  vessels, 
pipes,  raku  bowls,  pitchers,  canteens, 
effigy  pots,  wedding  vases,  micaceous 
bean  pots,  seed  pots,  masks,  incised 
bowls,  blackware  plates,  redware  bowls, 
polychrome  vases,  and  storytellers  and 
other  figures. 

§309^    What  are  examples  of  sculpture, 
carving,  and  pipes  ttiat  are  Indian 
products? 

(a)  Sculpture,  carving,  and  pipes 
made  by  an  Indian,  including,  but  not 
limited  to,  wood,  soapstone,  alabaster, 
pipestone,  argillite,  turquoise,  ivory, 
baleen,  bone,  antler,  and  shell,  are 
Indian  products. 

(b)  Specific  examples  include,  but  are 
not  limited  to:  kachina  dolls,  fetishes,  - 
animal  figiuines,  pipestone  pipes, 
moose  antler  combs,  aigillite  bowls. 
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ivory  cribbage  boards,  whalebone 
masks,  elk  bom  purses,  and  clamshell 
gorgets. 

§  309.21    What  arc  axamples  of  doll*  and 
toys  that  ara  Indian  products? 

Dolls,  toys,  and  related  items  made  by 
an  Indian,  including,  but  not  limited  to, 
no  face  dolls,  com  husk  dolls, 
patchwork  and  palmetto  dolls,  reindeer 
hom  dolls,  lacrosse  sticks,  stick  game 
articles,  gambling  sticks,  gaming  dice, 
miniature  cradle  boards,  and  yo-yos,  are 
Indian  products. 

§  309.22    What  are  axamplas  of  painting 
and  otttar  fine  art  forms  that  are  Indian 
products? 

Painting  and  other  fine  art  forms 
made  by  an  Indian  including  but,  not 
limited  to.  works  on  canvas, 
photography,  sand  painting,  mural, 
computer  generated  art,  graphic  art, 
video  art  work,  printmaking,  drawing, 
bronze  casting,  glasswork,  and  art  forms 
to  be  developed  in  the  future,  are  Indian 
products. 

§  309.23    Doe*  this  part  apply  to  products 
made  before  1935? 

The  provisions  of  this  part  do  not 
apply  to  any  art  or  craft  products  made 
before  1935. 

Dated:  March  26.  2003. 

Lynn  Scarlett, 

Assistant  Secretary — Policy,  Management, 
and  Budget. 

[FR  Doc.  03-14827  Filed  6-11-03;  8:45  am) 

BHXINO  CODE  4310-«4-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1926 
(Docket  No.  S-030] 
RIN  1218-AC01 

Safety  Standards  for  Cranes  and 
Derrlclcs 

agency:  Occupational  Safety  and  Health 

Administration  (OSHA),  Department  of 

Labor. 

ACTION:  Notice  of  Establishment  of 

Negotiated  Rulemaking  Advisory 

Committee. 

summary:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
announcing  its  decision  to  establish  a 
Crane  and  Derrick  Negotiated 
Rulemaking  Advisory  Committee  under 
the  Negotiated  Rulemaking  Act  (NRA). 
the  Occupational  Safety  and  Health  Act 
(OSH  Act)  and  the  Federal  Advisory 
Committee  Act  (FACA). 


DATES:  The  Charter  will  be  filed  on  June 
27,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Buchet,  Office  of  Construction 
Standards  and  Guidance,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3468, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  Telephone: 
(202) 693-2345. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  I),  the 
Occupational  Safety  and  Health  Act  (29 
U.S.C.  651  et  seq.)  and  the  Negotiated 
Rulemaking  Act  of  1990,  (5  U.S.C.  561 
et  seq.)  and  after  consultation  with  the 
General  Services  Administration  (GSA), 
the  Secretary  of  Labor  has  determined 
that  the  establishment  of  the  Crane  and 
Derrick  Negotiated  Rulemaking 
Advisory  Committee  is  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Department  by  the  Occupational  Safety 
and  Health  Act. 

The  Committee  will  function  as  a  part 
of  the  Department's  rulemaking  on 
revising  safety  standards  for  cranes  and 
derricks  in  construction.  It  will  attempt, 
using  face-to-face  negotiations,  to  reach 
consensus  on  the  coverage  and  the 
substance  of  these  mles,  which  can  be 
used  as  the  basis  of  a  Notice  of  Proposed 
Rulemaking.  The  Committee  is 
responsible  for  identifying  the  key 
issues,  gauging  their  importance, 
analyzing  the  information  necessary  to 
resolve  the  issues,  attempting  to  arrive 
at  a  consensus,  and  submitting  to  the 
Secretary  of  Labor  proposed  regulatory 
text  for  an  occupational  safety  standard 
governing  worker  safety  for  crane  and 
derrick  work  in  construction. 

Meetings  shall  be  held  as  necessary, 
however,  no  fewer  than  eight  meetings 
shall  be  held  over  a  two-year  period. 
The  Committee  will  terminate  two  years 
from  the  date  of  this  charter  or  upon  the 
publication  of  a  proposed  crane  and 
derricks  in  construction  rule,  whichever 
is  earlier. 

The  committee  will  be  composed  of 
no  more  than  25  members  and  a 
facilitator,  appointed  by  the  Secretary  of 
Labor.  Members  may  represent  the 
following  interests  in  appropriate 
balance:  Crane  and  derrick 
manufacturers,  suppliers,  and 
distributors;  companies  that  repair  and 
maintain  cranes  and  derricks;  crane  and 
derrick  leasing  companies;  owners  of 
cranes  and  derricks;  construction 
companies  that  use  leased  cranes  and 
derricks;  general  contractors;  labor 
organizations  representing  construction 
employees  who  operate  cranes  and 
derricks  and  who  work  in  conjimction 


with  cranes  and  derricks;  owners  of 
electric  power  distribution  lines;  civil, 
structural  and  architectural  engineering 
firms  and  engineering  consultants 
involved  with  the  use  of  cranes  and 
derricks  in  construction;  training 
organizations;  crane  and  derrick 
operator  testing  organizations:  insurance 
and  safety  organizations,  and  public 
interest  groups;  trade  associations; 
government  entities  involved  with 
construction  safety  and  with 
construction  operations  involving 
cranes  and  derricks,  and  other 
companies,  organizations,  and  trade 
associations  whose  interests  are  affected 
by  an  occupational  safety  standard 
governing  worker  safety  for  crane  and 
derrick  work  in  construction.  Also,  the 
Agency  is  a  member  of  this  committee. 

The  Committee  will  report  to  the 
Assistant  Secretary  for  Occupational 
Safety  and  Health  in  compliance  with 
the  applicable  provisions  of  the  FACA 
and  the  NRA.  Its  Charter  will  be  filed 
under  the  FACA  fifteen  (15)  days  from 
the  date  of  this  publication. 

OSHA  published  a  Federal  Register 
Notice  requesting  conunents  on  the 
advisability  of  establishing  this 
Negotiated  Rulemaking  Committee  (67 
FR  46612,  July  16,  2002).  Virtually  all . 
commenters  agreed  with  the  need  to 
establish  this  committee. 

Authority:  This  document  was  prepared 
under  the  direction  of  Elaine  L.  Chao. 
Secretary  of  Labor,  U.S.  Department  of  Labor, 
200  Constitution  Avenue.  NW..  Washington, 
DC  20210,  pursuant  to  section  6  and  7  of  the 
CDccupational  Safety  and  Health  Act  (29 
U.S.C.  655  and  656);  the  Negotiated 
Rulemaking  Act  of  1990  (5  U.S.C.  561  et 
seq.];  the  Federal  Advisory  Committee  Act  (5 
U.S.C.  Appendix  1);  41  FR  parts  101-6  and 
102-3  and  29  CFR  part  1911. 

Signed  at  Washington.  DC.  this  6th  day  of 
)une  2003. 

Elaine  L.  Chao, 

Secretary  of  Labor. 

[FR  Doc.  03-14856  Filed  6-11-03;  8:45  am] 

BILLING  CODE  4S10-26-U 


DEPARTIMENT  OF  HOMELAND 
SECURmr 

Coast  Guard 

33  CFR  Pan  165 

[CGD05-02-099] 

RIN  1625-AA11  (Formerly  RIN  211S-AE84) 

Regulated  Navigation  Area  in  Hampton 
Roads,  VA 

agency:  Coast  Guard,  DHS. 
ACTION:  Final  rule. 
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summary:  The  Coast  Guard  is  revising 
the  Regulated  Navigation  Area  in 
Hampton  Roads,  Virginia,  by  imposing 
vessel  reporting  requirements  and  speed 
limit  restrictions  in  certain  areas  of  the 
port.  These  measures  are  necessary 
because  of  the  unique  physical 
characteristics  and  resources  contained 
in  the  port.  These  regulations  will 
enhance  the  safety  and  security  of 
vessels  and  property  in  the  Hampton 
Roads  port  complex  while  minimizing, 
to  the  extent  possible,  the  impact  on 
commerce  and  legitimate  waterway  use. 
DATES:  This  rule  is  effective  June  15, 
2003. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
docimients  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGD05-02-O99  and  are  available 
for  inspection  or  copying  at  Marine 
Safety  Division,  Fifdi  Coast  Guard 
District,  431  Crawford  Street, 
Portsmouth,  Virginia  23704,  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Lewis  Fisher,  Jr.,  Marine 
Safety  Division,  Fifth  Coast  Guard 
District,  (757)  398-6387,  between  9  a.m. 
and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  April  29,  2003,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  Regiilated  Navigation  Area  in 
Hampton  Roads,  VA  in  the  Federal 
Register  (68  FR  22648).  We  received 
three  letters  commenting  on  the 
proposed  rule.  No  public  hearings  were 
requested,  and  none  were  held. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  This  rule  will  make  permanent 
the  two  temporary  final  rules  (68  FR 
2201  and  68  FR  2884)  discussed  below. 
The  temporary  final  rules  will  expire  on 
Jime  15,  2003.  During  the  effective 
period  of  these  temporary  final  rules, 
dating  back  to  October  and  December  of 
2001  respectfully,  we  have  received  no 
comments  concerning  the  proposed 
changes  to  the  Regulated  Navigation 
Area  in  Hampton  Roads,  VA.  This  final 
rule  is  necessary  to  ensure  the 
continued  safety  and  security  of  vessels 
operating  within  the  Port  of  Hampton 
Roads,  VA.  There  have  been  recent 
reports,.all  a  matter  of  public  record  that 
indicate  a  continuing  high  risk  of 
terrorist  activity  in  the  United  States. 
Delay  in  implementing  this  rule,  would 
therefore  be  contrary  to  public  interest. 


We  have  issued  a  notice  of  proposed 
rulemaking;  vtrithdrawal  (68  Fll  34370) 
which  was  published  on  June  9,  2003, 
for  a  duplicate  notice  of  proposed 
rulemaking  entitled  "Regulated 
Navigation  Area  in  Hampton  Roads, 
VA"  (68  FR  27948)  which  was 
published  on  May  22,  2003.  The  May 
22,  2003,  notice  of  proposed  rulemaking 
was  inadvertently  published  after  the 
initial  April  29,  2003,  publication  of  a 
substantially  similar  notice  of  proposed 
rulemaking  entided  "Regiilated 
Navigation  Area  in  Hampton  Roads, 
VA"  (68  FR  22648).  The  Coast  Guard 
l^as  only  withdrawn  the  May  22,  2003, 
notice  of  rulemaking.  The  April  29, 
2003,  notice  of  proposed  rulemaking  is 
the  basis  of  this  rule. 

Background  and  Purpose 

History 

Terrorist  attacks  on  September  11, 
2001,  inflicted  catastrophic  himian 
casualties  and  property  damage.  These 
attacks  highlighted  the  terrorists'  ability 
and  desire  to  utilize  multiple  means  in 
different  geographic  areas  to  increase 
their  opportimities  to  successfully  carry 
out  their  mission,  thereby  maximizing 
destruction  using  multiple  terrorist  acts. 

Since  the  September  11,  2001, 
terrorist  attacks  on  the  World  Trade 
Center  in  New  York,  the  Pentagon  in 
Arlington,  Virginia  and  Flight  93,  the 
Federal  Bureau  of  Investigation  (FBI) 
has  issued  several  warnings  concerning 
the  potential  for  additional  terrorist 
attacks  within  the  United  States.  The 
threat  of  maritime  attacks  is  real  as 
evidenced  by  the  October  2002  attack  on 
a  tank  vessel  off  the  coast  of  Yemen  and 
the  prior  attack  on  the  USS  COLE.  These 
attacks  manifest  a  continuung  threat  to 
U.S.  assets  as  described  in  the 
President's  finding  in  Executive  Order 
13273  of  August  21,  2002  (67  FR  56215, 
September  3,  2002),  that  the  security  of 
the  U.S.  is  endangered  by  the  September 
11,  2001,  attacks  and  that  such 
disttirbances  continue  to  endanger  the 
international  relations  of  the  United 
States.  See  also  Continuation  of  the 
National  Emergency  with  Respect  to 
Certain  Tenvrist  Attacks.  (67  FR  58317, 
September  13,  2002);  Continuation  of 
the  National  Emergency  With  Respect  to 
Persons  Who  Commit,  Threaten  To 
Commit,  or  Support  Terrorism,  (67  FR 
59447,  September  20,  2002).  The  U.S. 
Maritime  Administration  (MARAD)  in 
Advisory  02-07  advised  U.S.  shipping 
interests  to  maintain  a  heightened  state 
of  alert  against  possible  terrorist  attacks. 
MARAD  more  recently  issued  Advisory 
03-05  informing  operators  of  maritime 
interests  of  increased  threat  possibilities 
to  vessels  and  facilities  and  a  higher  risk 


of  terrorist  attack  to  the  transportation 
community  in  the  United  States.  The 
ongoing  hostilities  in  A^anistan  and 
Iraq  have  made  it  prudent  for  U.S.  ports 
and  waterways  to  be  on  a  higher  state 
of  alert  because  the  al  Qaeda 
organization  and  other  similar 
organizations  have  declared  an  ongoing 
intention  to  conduct  armed  attacks  on 
U.S.  Interests  worldwide. 

Due  to  increased  awareness  that        ' 
future  terrorist  attacks  are  possible,  the 
Coast  Guard  as  lead  Federal  agency  for 
maritime  homeland  security,  has 
determined  that  the  District  Commander 
must  have  the  means  to  be  aware  of, 
deter,  detect,  intercept,  and  respond  to 
asymmetric  threats,  acts  of  aggression, 
and  attacks  by  terrorists  on  the 
American  homeland  while  still 
maintaining  our  freedoms  and 
sustaining  the  flow  of  commerce.  A 
Regulated  Navigation  Area  is  a  tool 
available  to  the  Coast  Guard  that  may  be 
used  to  control  vessel  traffic  by 
specifying  times  of  vessel  entry, 
movement,  or  departure  to,  bom, 
vtrithin,  or  througjh  ports,  harbors,  or 
other  waters. 

On  October  24,  2001,  we  published  a 
temporary  final  rule  entitled, 
"Regulated  Navigation  Area; 
Chesapeake  Bay  Entrance  and  Hampton 
Roads,  VA  and  Adjacent  Waters,"  in  the 
Federal  Register  (66  FR  53712).  The 
temporary  final  rule  required  that  all 
vessels  of  300  gross  tons  or  greater 
reduce  speed  to  eight  knots  in  the 
vicinity  of  Naval  Station  Norfolk,  in 
order  to  improve  security  measures  and 
reduce  the  potential  threat  to  Naval 
Station  Norfolk  security  that  may  be 
posed  by  these  vessels.  In  June  2002, 
this  temporarv  final  rule  was  extended 
in  the  Federal  Register  (67  FR  41337). 
On  December  22,  2002,  we  republished 
this  temporary  final  rule  in  the  Federal 
R^nster  (68  FR  2201). 

On  December  27,  2001,  we  published 
a  temporary  final  nde  entiUed, 
"Regulated  Navigation  Area; 
Chesapeake  Bay  Entrance  and  Hampton 
Roads,  VA  and  Adjacent  Waters,"  in  the 
Federal  Register  (66  FR  66753).  The 
temporary  rule  expanded  the  geographic 
definitions  of  the  Hampton  Roads 
Regulated  Navigation  Area  to  include 
the  waters  of  the  1 2  nautical  mile  * 

territorial  sea  off  the  Coast  of  Virginia 
and  added  new  port  security  measures. 
The  port  security  measiires  require  that 
vessels  in  excess  of  300  gross  tons, 
including  tug  and  barge  combinations  in 
excess  of  300  gross  tons  combined, 
check-in  with  the  Captain  of  the  Port  or 
his  representative  at  least  30  minutes 
prior  to  entry  to  obtain  permission  to 
transit  the  R^ulated  Navigation  Area. 
The  vessel  may  enter  the  Regulated 
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Navigation  Area  upon  authorization  and 
approval  by  the  Captain  of  the  Port  or 
his  representative.  A  vessel  that  receives 
permission  to  enter  the  Regulated 
Navigation  Area  remains  subject  to  a 
Coast  Guard  port  security  boarding. 
Thirty  (30)  minutes  prior  to  getting 
underway,  vessels  departing  or  moving 
within  the  Regulated  Navigation  Area 
must  contact  the  Captain  of  the  Port  or 
his  representative  via  VHF-FM  channel 
13  or  16.  call  (757)  444-5209/5210  or 
(757)  668-5555  for  the  Captain  of  the 
Fort  Duty  Officer.  In  June  2002,  this 
temporary  final  rule  was  extended  in 
the  Federal  Register  (67  FR  41337).  On 
December  22,  2002,  we  republished  this 
temporary  final  rule  in  the  Federal 
Register  (68  FR  2201). 

On  April  29.  2003.  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  "Regulated  Navigation  Area  in 
Hampton  Roads,  VA"  in  the  Federal 
Register  (68  FR  22648).  We  received 
three  letters  commenting  on  the 
proposed  rule. 

Tnis  rule  will  make  permanent  the 
above  two  temporary  rides  as  well  as 
update  the  Regulated  Navigation  Area  to 
encompass  aspects  of  navigational 
safety  and  seciuity  in  a  post  September 
11,  2001,  environment.  The  reporting 
and  speed  limit  restrictions  will  enable 
the  COTP  to  closely  monitor  vessel 
movements  in  the  Regulated  Navigation 
Area. 

Discussion  of  Comments  and  Changes 

We  received  two  letters  on  the  eight 
knots  speed  limit  for  vessels  over  300 
gross  tons  in  the  Norfolk  Harbor  Reach 
channel.  The  comments  stated  that  in 
some  instances  it  is  difficult  for  vessels 
to  operate  at  this  reduced  speed. 
Depending  on  individual  ship 
construction  and  engine  type,  eight 
knots  may  be  near  or  at  the  lower  limit 
of  speed  necessary  to  maintain  positive 
control  of  a  vessel's  steering  system.  The 
comments  stated  that  when  a  vessel  is 
transiting  with  the  current,  it  may  be 
necessary  to  operate  at  a  "dead  slow" 
bell  to  maintain  an  eight  knot  speed, 
which  may  limit  steering  capability  and 
introduce  a  safety  concern.  The  Coast 
Guard  agrees  with  these  comments  and 
has  changed  the  speed  restriction  in  the 
Norfolk  Harbor  Reach  channel  from 
eight  knots  to  ten  knots. 

We  received  one  letter  with  four 
comments  on  specific  regulations.  The 
first  comment  regarded  the  expansion  of 
the  Regulated  Navigation  Area  to  twelve 
nautical  miles  offshore,  noting  that 
vessels  over  300  gross  tons  that  are 
transiting  the  coast  without  intent  to 
enter  the  Port  of  Hampton  Roads  would 
still  have  to  request  permission  bom  the 
Joint  Harbor  Operations  Center  if  they 


would  be  passing  within  12  nautical 
miles.  This  is  the  intent  of  the  rule.  To 
increase  maritime  domain  awareness, 
the  Coast  Guard  desires  that  all  vessels 
over  300  gross  tons  contact  the  Joint 
Harbor  Operations  Center  so  that  their 
intent  of  transit  may  be  ascertained. 
This  increases  the  Coast  Guard's  ability 
to  detect  potential  security  risks  to  the 
port  as  early  as  possible. 

The  second  comment  stated  that  the 
requirement  for  vessels  over  300  gross 
tons  to  contact  the  Joint  Harbor 
Operations  Center  for  permission  to 
enter  the  Regulated  Navigation  Area  is 
redundant  with  separate  advance  notice 
of  arrival  requirements.  The  comment 
stated  that  the  Coast  Guard  shoidd 
coordinate  local  and  national 
regulations.  The  Coast  Guard  believes 
that  these  regulations  are  both 
coordinated  and  complementary.  When 
vessels  over  300  gross  tons  give  advance 
notice  of  arrival,  their  expected  arrival 
date  and  time  are  provided  in  a  daily 
list  to  the  Joint  Harbor  Operations 
Center.  When  a  specific  vessel  calls  to 
request  permission  to  enter  the 
Regulated  Navigation  Area,  the  Joint 
Harbor  Operations  Center  is  able  to 
rapidly  verify  that  the  vessel  is 
expected.  This  procedure  provides  a 
positive  measure  of  security  to  the  port, 
in  that  the  Joint  Harbor  Operations 
Center  can  identify  an  unexpected 
arrival  of  a  vessel  over  300  gross  tons. 

The  third  comment  stated  that  the 
security  provisions  of  the  regidation 
seemingly  allow  members  of  the  Coast 
Guard  to  board  vessels  without  a  valid 
purpose  and  without  identification.  The 
Coast  Gucird  has  an  overall  methodology 
for  managing  security  in  the  port. 
Random  vessel  boardings  are  a  defined 
part  of  that  methodology.  Therefore,  all 
vessel  boardings  conducted  by  Coast 
Guard  boarding  teams  are  sanctioned 
and  valid  in  nature.  All  Coast  Guard 
personnel  will  have  proper 
identification  at  all  times,  and  Coast 
Guard  vessels  will  be  properly  marked 
and  will  be  flying  the  Coast  Guard 
ensign. 

The  fourth  comment  concerned  the 
requirement  to  provide  photo 
identification  and  a  valid  purpose  to 
board  vessels  over  300  gross  tons,  asking 
if  this  requirement  applied  at  dockside, 
shipyards  and  for  passenger  ferries.  This 
is  the  intent  of  the  rule.  We  do  expect 
this  requirement  to  be  fully  enforced  for 
vessels  over  300  gross  tons  at  dockside. 
Regarding  shipyards,  we  recognize  that 
persons  go  on  and  off  ships  in  repair 
status  constantly.  We  expect  that 
individual  shipyard  seciirity  programs 
will  manage  who  is  in  the  shipyard  at 
all  times  and  will  ensiue  compliance 
with  this  requirement.  The  rule  does 


apply  to  passenger  ferries,  recognizing 
that  there  are  currently  no  passenger 
ferries  over  300  gross  tons  that  make 
routine  stops  within  the  Regulated 
Navigation  Area.  It  is  possible  that  a 
passenger  ferry  over  300  gross  tons 
coidd  operate  within  the  Regulated 
Navigation  Area,  and  the  Coast  Guard 
would  expect  compliance  with  the 
regulation.  Operators  of  ferries  over  300 
gross  tons  that  anticipate  conducting 
passenger  operations  within  the 
Regulated  Navigation  Area  are 
encouraged  to  contact  the  Marine  Safety 
Office  Hampton  Roads  if  they  have 
concerns  with  this  rule. 

Finally,  we  have  re-arranged  the 
definitions  section  of  the  r^idations  so 
that  the  definitions  are  in  alphabetical 
order.  No  other  changes  were  made. 

Discussion  of  Rule 

On  April  29,  2003,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  Regulated  Navigation  Area  in 
Hampton  Roads,  VA  in  the  Federal 
Register  (68  FR  22648). 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulator}' 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  not  necessary.  The  speed  limit 
restriction  for  the  Norfolk  Harbor  Reach 
would  apply  to  vessels  300  gross  tons  or 
greater.  The  speed  limit  requirements 
would  only  be  in  effect  for  less  than  4 
miles,  and  based  on  the  typical  vessel 
speeds  we  expect  delays  for  vessels  to 
be  less  than  5  minutes  in  each  direction. 
The  port  security  measures  will  affect 
only  those  vessels  in  excess  of  300  gross 
tons  that  enter  or  move  within  the  Port     < 
of  Hampton  Roads.  The  additional 
changes  to  this  rule  clarify  and  simplify 
existing  regulations,  and  remove 
uimecessary  restrictions. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
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organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  does  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  rule  affects  the  following  entities, 
some  of  which  might  be  small  entities: 
Shipping  companies,  towing  companies, 
dredging  companies,  commercial  fishing 
vessels,  small  passenger  vessels  and 
recreational  vessels  that  operate  within 
the  Regulated  Navigation  Area. 

This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  for  the 
following  reasons:  It  will  limit  the  speed 
of  vessels  300  gross  tons  or  greater 
transiting  Norfolk  Harbor  Reach  to  10 
knots.  It  will  institute  additional  port 
■  security  measiu^s  for  vessels  in  excess 
of  300  gross  tons  that  enter  or  move 
within  the  Port  of  Hampton  Roads. 
Vessels  under  300  gross  tons  are 
exempt. 

Assistance  for  Small  Entities 

Under  section  213(a).of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  Local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfimded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Although  this  rule  will  not  result  in 
such  expenditure,  we  do  discuss  the 


effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  biuden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Enviromnental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
would  not  create  an  environmental  risk 
to  health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  woidd  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 


a  categoric^  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  {34)(g),  of  the 
Instruction,  from  further  environmental 
dociunentation.  A  final  "Environmental 
Analysis  Check  List"  and  a  final 
"Categorical  Exclusion  Determination" 
are  available  in  the  docket  where 
indicated  imder  ADDRESSES. 

List  of  Subjects  in  33  CFR  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  subpart  F  as  follows: 

PART  165— AEGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U-S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
Department  of  Homeland  Security  Delegation 
No.  0170.  ^ -^ 

■  2.  Revise  §  165.501  to  read  as  follows: 

§  1 65.501    Chesapeake  Bay  entrance  and 
Hampton  Roads,  VA  and  adjacent  waters — 
Regulated  Navigation  Area. 

(a)  Location.  The  waters  enclosed  by 
the  shoreline  and  the  following  lines  are 
a  Regulated  Navigation  Area: 

(1)  Offshore  zone.  A  line  drawn  due  .  ■ 
East  fit}m  the  mean  low  water  mark  at . 
the  North  Carolina  and  Virginia  border 
at  latitude  36°33'03''  N,  longitude 
75''52'00'  W,  to  the  Territorial  Seas 
boundar\-  line  at  latitude  36°33'05'  N, 
longitude  75°36'51''  W,  thence  generally 
Northeastward  along  the  Territorial  Seas 
boundary  line  to  latitude  38°01'39''  N, 
longitude  74°57'18''  W,  thence  due  West 
to  the  mean  low  water  mark  at  the 
Maryland  and  Virginia  border  at  latitude 
38°dl'39''  N,  longitude  75°14'30'  W, 
thence  South  along  the  mean  low  water 
mark  on  the  Virginia  coast,  and 
eastward  of  the  Colregs  Demarcation 
Lines  across  Chincoteague  Inlet, 
Assawomem  Inlet,  Gargathy  Inlet, 
Metompkin  Inlet,  Wachapreague  Inlet, 
Quinby  Inlet,  Great  Machipongo  Inlet, 
Sand  Shoal  Inlet,  New  Inlet,  Ship  Shoal 
Inlet  and  Littie  Inlet,  to  the  Colregs 
Demarcation  Line  across  the  mouth  of 
Chesapeake  Bay,  continuing  south  along 
the  Virginia  low  water  mark  and 
eastward  of  the  Colregs  Demarcation 
Line  across  Rudee  Inlet  to  the  point  of 
beginning.  All  positions  reference  NAD 
83. 

(2)  Inland  zone.  The  waters  enclosed 
l^  the  shoreline  and  the  following  lines: 
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(i)  A  line  drawn  across  the  entrance 
to  Chesapeake  Bay  between  Wise  Point 
and  Cape  Charles  Light,  and  then 
continuing  to  Cape  Henry  Light. 

(ii)  A  line  drawn  across  the 
Chesapeake  Bay  between  Old  Point 
Comfort  Light  and  Cape  Charles  City 
Range  "A"  Rear  Light. 

(iii)  A  line  drawn  across  the  James 
River  along  the  eastern  side  of  U.S. 
Route  1 7  highway  bridge,  between 
Newport  News  and  Isle  of  Wight 
County,  Virginia. 

(iv)  A  line  drawn  across  Chuckatuck 
Creek  along  the  northern  side  of  the 
north  span  of  the  U.S.  Route  17  highway 
bridge,  between  Isle  of  Wight  County 
and  Suffolk,  Virginia. 

(v)  A  line  drawn  across  the 
Nansemond  River  along  the  northern 
side  of  the  Mills  Godwin  (U.S.  Route  17) 
Bridge,  Suffolk,  Virginia. 

(vi)  A  line  drawn  across  the  mouth  of 
Bennetts  Creek,  Suffolk,  Virginia. 

(vii)  A  line  drawn  across  the  Western 
Branch  of  the  Elizabeth  River  along  the 
eastern  side  of  the  West  Norfolk  Bridge, 
Portsmouth,  Virginia. 

(viii)  A  line  drawn  across  the 
Southern  Branch  of  the  Elizabeth  River 
along  the  northern  side  of  the  1-64 
highway  bridge,  Chesapeake,  Virginia. 

(ix)  A  line  drawn  across  the  Eastern 
Branch  of  the  Elizabeth  River  along  the 
western  side  of  the  west  span  of  the 
Campostella  Bridge,  Norfolk,  Virginia. 

(x)  A  line  drawn  across  the  Lafayette 
River  along  the  western  side  of  the 
Hampton  Boulevard  Bridge,  Norfolk, 
Virginia. 

(xi)  A  line  drawn  across  Little  Creek 
along  the  eastern  side  of  the  Ocean  View 
Avenue  (U.S.  Route  60)  Bridge,  Norfolk, 
Virginia. 

(xii)  A  line  drawn  across  Lyimhaven 
Inlet  along  the  northern  side  of  Shore 
Drive  (U.S.  Route  60)  Bridge,  Virginia 
Beach,  Virginia. 

(b)  Definitions.  In  this  section: 

CBBT  means  the  Chesapeake  Bay 
Bridge  Tunnel. 

Coast  Guard  Patrol  Commander  is  a 
Coast  Guard  commissioned,  warrant  or 
petty  officer  who  has  been  designated 
by  the  Commander,  Coast  Guard  Group 
Hampton  Roads. 

Designated  representative  of  the 
Captain  of  the  Port  means  a  person, 
including  the  duty  officer  at  the  Coast 
Guard  Marine  Safety  Office  Hampton 
Roads,  the  Joint  Harbor  Operations 
Center  watchstander,  or  the  Coast  Guard 
or  Navy  Patrol  Commander  who  has 
been  authorized  by  the  Captain  of  the 
Port  to  act  on  his  or  her  behalf  and  at 
his  or  her  request  to  carry  out  such 
orders  and  directions  as  needed.  All 
patrol  vessels  shall  display  the  Coast 


Guard  Ensign  at  all  times  when 
underway. 

1-664  Bridge  Tunnel  means  the 
Monitor  Merrimac  Bridge  Tiuinel. 

Inland  waters  means  waters  within 
the  COLREGS  Line  of  Demarcation. 

Thimble  Shoal  Channel  consists  of 
the  waters  bounded  by  a  line  connecting 
Thimble  Shoal  Channel  Lighted  Bell 
Buoy  ITS,  thence  to  Thimble  Shoal 
Lighted  Gong  Buoy  17,  thence  to 
Thimble  Shoal  Lighted  Buoy  19,  thence 
to  Thimble  Shoal  Lighted  Buoy  21, 
thence  to  Thimble  Shoal  Lighted  Buoy 
22,  thence  to  Thimble  Shoal  Lighted 
Buoy  18,  thence  to  Thimble  Shoal 
Lighted  Buoy  2,  thence  to  the  beginning. 

Thimble  Shoal  North  Auxiliary 
Channel  consists  of  the  waters  in  a     ' 
rectangular  area  450  feet  wide  adjacent 
to  the  north  side  of  Thimble  Shoal 
Channel,  the  southern  boundary  of 
which  extends  from  Thimble  Shoal 
Channel  Lighted  Buoy  2  to  Thimble 
Shoal  Lighted  Buoy  18. 

Thimble  Shoal  South  Auxiliary 
Channel  consists  of  the  waters  in  a 
rectangular  area  450  feet  wide  adjacent 
to  the  south  side  of  Thimble  Shoal 
Channel,  the  northern  boimdary  of . 
which  extends  from  Thimble  Shoal 
Channel  Lighted  Bell  Buoy  ITS,  thence 
to  Thimble  Shoal  Lighted  Gong  Buoy 
17,  thence  to  Thimble  Shoal  Lighted 
Buoy  19,  thence  to  Thimble  Shoal 
Lighted  Buoy  21. 

(c)  Applicability.  This  section  appUes 
to  all  vessels  operating  within  the 
Regulated  Navigation  Area,  including 
naval  and  public  vessels,  except  vessels 
that  are  engaged  in  the  following 
operations: 

(1)  Law  enforcement. 

(2)  Servicing  aids  to  navigation. 

(3)  Surveying,  maintenance,  or 
improvement  of  waters  in  the  Regiilated 
Navigation  Area. 

(d)  Regulations. 

(1)  Anchoring  restrictions.  No  vessel 
over  65  feet  long  may  anchor  or  moor 
in  the  inland  waters  of  the  Regulated 
Navigation  Area  outside  an  anchorage 
designated  in  §  1 1 0. 1 68  of  this  title.     • 
with  these  exceptions: 

(i)  The  vessel  has  the  permission  of 
the  Captain  of  the  Port. 

(ii)  Only  in  an  emergency,  when 
unable  to  proceed  without  endangering 
the  safety  of  persons,  property,  or  the 
environment,  may  a  vessel  anchor  in  a 
channel. 

(iii)  A  vessel  may  not  anchor  within 
the  confines  of  Little  Creek  Harbor, 
Desert  Cove,  or  Little  Creek  Cove 
without  the  permission  of  the  Captain  of 
the  Port.  The  Captain  of  the  Port  shall 
consult  with  the  Commander,  Naval 
Amphibious  Base  Little  Creek,  before 


granting  permission  to  anchor  within 
this  area. 

(2)  Anchoring  detail  requirements.  A 
self-propelled  vessel  over  100  gross 
tons,  which  is  equipped  with  an  anchor 
or  anchors  (other  than  a  tugboat 
equipped  with  bow  fenderwork  of  a 
type  of  construction  that  prevents  an 
anchor  being  rigged  for  quick  release), 
that  is  imderway  within  two  nautical 
miles  of  the  CBBT  or  the  1-664  Bridge 
Tunnel  shall  station  its  personnel  at 
locations  on  the  vessel  from  which  they 
can  anchor  the  vessel  without  delay  in 
an  emergency. 

(3)  Secondary  towing  rig  requirements 
on  inland  waters. 

(i)  A  vessel  over  100  gross  tons  may 
not  be  towed  in  the  inland  waters  of  the 
Regulated  Navigation  Area  unless  it  is 
equipped  with  a  secondary  towing  rig, 
in  addition  to  its  primary  towing  rig, 
that: 

(A)  Is  of  sufficient  strength  for  towing 
the  vessel. 

(B)  Has  a  connecting  device  that  can 
receive  a  shackle  pin  of  at  least  two 
inches  in  diameter. 

(C)  Is  fitted  with  a  recovery  pickup 
line  led  outboard  of  the  vessel's  hull. 

(ii)  A  tow  consisting  of  two  or  more 
vessels,  each  of  which  is  less  than  100 
gross  tons,  that  has  a  total  gross  toimage 
that  is  over  100  gross  tons,  shall  be 
equipped  with  a  secondary  towing  rig 
between  each  vessel  in  the  tow,  in 
addition  to  its  primary  towing  rigs, 
while  the  tow  is  operating  within  this 
Regulated  Navigation  Area.  The 
secondary  towing  rig  must: 

(A)  Be  of  sufficient  strength  for  towing 
the  vessels. 

(B)  Have  coimecting  devices  that  can 
receive  a  shackle  pin  of  at  least  two 
inches-  in  diameter. 

(C)  Be  fitted  with  recovery  pickup 
lines  led  outboard  of  the  vessel's  hull. 

(4)  Thimble  Shoals  Channel  controls. 
(i)  A  vessel  drawing  less  than  25  feet 

may  not  enter  the  Thimble  Shoal 
Channel,  imless  the  vessel  is  crossing 
the  channel.  Masters  should  consider 
the  squat  of  their  vessel  based  upon 
vessel  design  and  environmental 
conditions.  Channel  crossings  shall  be 
made  as  perpendicular  to  the  channel 
axis  as  possible. 

(ii)  Except  when  crossing  the  channel, 
a  vessel  in  the  Thimble  Shoal  North 
Auxiliary  Channel  shall  proceed  in  a 
westbound  direction. 

(iii)  Except  when  crossing  the 
channel,  a  vessel  in  the  Thimble  Shoal 
South  Auxiliary  Channel  shall  proceed 
in  an  eastbound  direction. 

(5)  Restrictions  on  vessels  with 
impaired  maneuverability. 

(i)  Before  entry.  A  vessel  over  100 
gross  tons,  whose  ability  to  maneuver  is 


impaired  by  heavy  weather,  defective 
steering  equipment,  defective  main 
propulsion  machinery,  or  other  damage, 
may  not  enter  the  Regulated  Navigation 
Area  without  the  permission  of  the 
Captain  of  the  Port. 

(ii)  After  entry.  A  vessel  over  100 
gross  tons,  which  is  imderway  in  the 
Regulated  Navigation  Area,  that  has  its 
ability  to  maneuver  become  impaired 
for  any  reason,  shall,  as  soon  as 
possible,  report  the  impairment  to  the 
Captain  of  the  Port. 

(6)  Requirements  for  navigation 
charts,  radars,  and  pilots.  No  vessel 
over  100  gross  tons  may  enter  the 
Regulated  Navigation  Area,  imless  it  has 
on  board: 

(i)  Corrected  charts  of  the  Regulated 
Navigation  Area.  Instead  of  corrected 
paper  charts,  warships  or  other  vessels 
owned,  leased,  or  operated  by  the 
United  States  Government  and  used 
only  in  government  noncommercial 
service  may  carry  electronic  charting 
and  navigation  systems  that  have  met 
the  applicable  agency  regulations 
regarding  navigation  safety. 

(ii)  An  operative  radar  during  periods 
of  reduced  visibility; 

(iii)  When  in  inland  waters,  a  pilot  or 
other  person  on  board  with  previous 
experience  navigating  vessels  on  the 
waters  of  the  Regulated  Navigation 
Area. 

(7)  Emergency  procedures. 

(i)  Except  as  provided  in  paragraph 
(d)(7)(ii)  of  this  section,  in  an  emergency 
any  vessel  may  deviate  from  the 
regulations  in  this  section  to  the  extent 
necessary  to  avoid  endangering  the 
safety  of  persons,  property,  or  the 
environment. 

(ii)  A  vessel  over  100  gross  tons  with 
an  emergency  that  is  located  within  two 
nautical  miles  of  the  CBBT  or  1-664 
Bridge  Tunnel  shall  notify  the  Captain 
of  the  Port  of  its  location  and  the  nature 
of  the  emergency,  as  soon  as  possible. 

((B)  Vessel  speed  limits. 

(i)  Little  Creek.  A  vessel  may  not 
proceed  at  a  speed  over  five  knots 
between  the  Route  60  bridge  and  the 
mouth  of  Fishermans  Cove  (Northwest 
Branch  of  Little  Creek). 

(ii)  Southern  Branch  of  the  Elizabeth 
River.  A  vessel  may  not  proceed  at  a 
speed  over  six  knots  between  the 
junction  of  the  Southern  and  Eastern 
Branches  of  the  Elizabeth  River  and  the 
Norfolk  and  Portsmouth  Belt  Line 
Railroad  Bridge  between  Chesapeake 
and  Portsmouth,  Virginia. 

(iii)  Norfolk  Harbor  Reach.  Nonpublic 
vessels  of  300  gross  tons  or  more  may 
not  proceed  at  a  speed  over  10  knots 
between  the  Elizabeth  River  Channel 
Lighted  Gong  Buoy  5  of  Norfolk  Harbor 
Reach  (southwest  of  Sewells  Point)  at 


approximately  36°58'0O'  N,  076°20'O0'' 
W,  and  gated  Elizabeth  River  Channel 
Lighted  Buoys  17  and  18  of  Craney 
Island  Reach  (southwest  of  Norfolk 
International  Terminal  at  approximately 
36°54'17''  N,  and  076°20'11''  W. 

(9)  Port  security  requirements.  Vessels 
in  excess  of  300  gross  tons,  including 
tug  and  barge  combinations  in  excess  of 
300  gross  tons  (combined),  shall  not 
enter  the  Regulated  Navigation  Area, 
move  within  the  Regulated  Navigation 
Area,  or  be  present  within  the  Regulated 
Navigation  Area,  unless  they  comply 
with  the  following  requirements: 

(i)  Obtain  authorization  to  enter  the 
Regulated  Navigation  Area  from  the 
designated  representative  of  the  Captain 
of  the  Port  prior  to  entry.  All  vessels 
entering  or  remaining  in  the  Regulated 
Navigation  Area  may  be  subject  to  a 
Coast  Guard  boarding. 

(ii)  Ensure  that  no  person  who  is  not 
a  permanent  member  of  the  vessel's 
crew,  or  a  member  of  a  Coast  Guard 
boarding  team,  boards  the  vessel 
without  a  valid  purpose  and  photo 
identification. 

(iii)  Report  any  departure  from  or 
movement  within  the  Regulated 
Navigation  Area  to  the  designated 
representative  of  the  Captain  of  the  Port 
prior  to  getting  underway. 

(iv)  The  designated  representative  of 
the  Captain  of  the  Port  shall  be 
contacted  on  VHF-FM  channel  12,  or  by 
calling  (757)  444-5209,  (757)  444-5210, 
or  (757) 668-5555. 

(v)  In  addition  to  the  authorities  listed 
in  this  part,  this  paragraph  is 
promulgated  under  the  authority  under 
33  U.S.C.  1226. 

(e)  Waivers. 

(1)  The  Captain  of  the  Port  may,  upon 
request,  waive  any  regulation  in  this 
section. 

(2)  An  application  for  a  waiver  must 
state  the  need  for  the  waiver  and 
describe  the  proposed  vessel  operations. 

(f)  Control  of  vessels  within  the 
regulated  navigation  area: 

(1)  When  necessary  to  prevent 
damage,  destruction  or  loss  of  any 
vessel,  facility  or  port  infrastructure,  the 
Captain  of  the  Port  may  direct  the 
movement  of  vessels  or  issue  orders 
requiring  vessels  to  anchor  or  moor  in 
specific  locations. 

(2)  If  needed  for  the  maritime, 
commercial  or  security  interests  of  the 
United  States,  the  Captain  of  the  Port 
may  order  a  vessel  to  move  from  the 
location  in  which  it  is^chored  to 
another  location  within  the  Regulated 
Navigation  Area. 

(3)  The  master  of  a  vessel  within  the 
Regulated  Navigation  Area  shall  comply 
with  any  orders  or  directions  issued  to 


the  master's  vessel  by  the  Captain  of  the 
Port.  . 

Dated:  June  5,  2003. 

Sally  Brice-OHara, 

Rear  Admiral,  U.S.  Coast  Guard.  Commander, 
Fifth  Coast  Guard  District. 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 

RIN  2900-AL22 

Accelerated  Payments  Under  ttie 
Montgomery  Gl  Bill — Active  Duty 
Program 

AGENCY:  Department  of  Veterans  Affairs. 
action:  Final  rule. 

SUMMARY:  This  document  adopts  as  a 
final  rule,  with  a  minor  non-substantive 
change,  a  proposed  rule  amending  the 
regulations  governing  various  aspects  of 
the  educational  assistance  programs  the 
Department  of  Veterans  Affairs  (VA) 
administers.  The  final  rule  implements 
some  of  the  provisions  of  the  Veterans 
Education  and  Benefits  Expansion  Act 
of  2001.  These  provisions  include 
accelerated  payments  to  individuals 
under  the  Montgomery  GI  Bill — ^Active 
Duty  progreim  who  are  enrolled  in 
approved  training  programs  that  lead  to 
employment  in  hi^  tech  industries  and 
whose  charged  tuition  and  fees  exceed 
an  amount  equal  to  200  percent  of  the 
monthly  rate  of  basic  educational 
assistance  allowance  otherwise  payable. 
This  rule  also  amends  the  regulation 
defining  educational  institution  to 
include  certain  private  technology 
entities. 

DATES:  This  final  rule  is  effective  June 
12,  2003. 

Applicability  Dates:  The  revisions  to 
the  various  sections  of  the  Code  of 
Federal  Regulations  amended  in  this 
final  rule  are  applied  retroactively  to 
October  1,  2002,  to  conform  to  statutory 
requirements. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  M.  Cossette,  Education  Advisor, 
Education  Service  (225C),  Veterans 
Benefits  Administration,  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  202-273- 
7294. 

SUPPLEMENTARY  INFORMATION:  In  a 
document  published  in  the  Federal 
Register  on  September  11,  2002  (67  FR 
57543),  VA  published  a  proposed  rule 
amending  subparts  D  and  K  of  38  CFR 
part  21,  reg^ding  criteria  for  accelerated 
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payment  of  Montgomery  GI  Bill  benefits 
as  stated  in  the  SUMMARY  portion  of  this 
dociunent. 

Interested  persons  were  given  60  days 
to  submit  comments  on  the  proposed 
rule  and  the  proposed  information 
collections.  VA  received  one  comment 
concerning  the  proposed  rule.  The 
comment  came  from  a  director  of  a 
company  that  has  a  financial  interest  in 
a  construction  trade  school.  He 
requested  that  VA  include 
"Construction  Trades"  or  "Construction 
Crafts"  in  the  list  of  industries  an 
individual  must  intend  to  seek 
employment  in  to  qualify  for  the 
accelerated  payment  provisions.  The 
Veterans  Education  and  Benefits 
Expansion  Act  of  2001  (Public  Law  107- 
103)  allows  an  accelerated  payment 
only  for  courses  leading  to  employment 
in  a  "high  technology"  industry. 
Although  the  construction  trade  does 
offer  jobs  in  technical  fields,  the 
construction  trade  industry  did  not 
appear  as  a  "high  technology"  industry 
in  the  data  we  reviewed.  The 
SUPPLEMENTARY  INFORMATION  section  of 
the  proposed  rule  shows  the  data  we 
used  in  arriving  at  the  list  of  "high 
technology"  industries.  Because  the  law 
specifically  states  the  training  must  lead 
to  emplojrment  in  a  "high  technology" 
industry,  VA  cannot  offer  accelerated 
payment  for  courses  leading  to 
employment  in  other  industries.  Thus, 
we  did  not  amend  the  proposed  rule 
based  on  the  comment  received. 

Based  on  the  rationale  set  forth  in  the 
proposed  rule  and  in  this  document,  we 
are  adopting  the  provisions  of  the 
proposed  rule  as  a  final  rule,  except  as 
stated  below. 

We  amended  proposed  §  21.7151(c)  to 
include  information  inadvertently 
omitted.  The  amendment,  located  at 
§21.7151(c)(l)(vi).  applies  when  an 
individual  who  received  an  accelerated 
payment  applies  for  a  subsequent 
accelerated  payment.  This  amendment 
states  that  an  individual  must  make  all 
certifications  required  in  §  21.7154(d) 
for  any  previous  accelerated  payment 
before  we  make  a  subsequent 
accelerated  pajrment.  The  piupose  of 
this  amendment  is  to  ensure  proper 
payment  of  benefits  by  avoiding 
overpayments.  Generally,  Montgomery 
GI  Bill  payments  are  paid  at  the  end  of 
each  month  after  students  certify  their 
attendance  for  that  month.  However, 
imder  the  accelerated  payment 
provisions  individuals  can  receive  the 
payment  at  the  start  of  a  course  but  their 
certification  is  not  required  until  the 
end  of  the  course.  An  individual  could 
receive  a  payment  of  $6,000  at  the  start 
of  the  course.  After  receiving  payment 
he  or  she  might  drop  out  of  the  coiuse 


and  therefore  may  not  be  entitled  to  the 
full  $6,000  payment.  The  certification 
shows  whether  the  individual 
completed  the  course  or  not.  If  he  or  she 
dropped  the  course,  the  certification 
will  show  the  date  last  attended.  VA 
uses  the  certification  information  to 
recalculate  the  payment  and  determine 
if  an  overpayment  of  benefits  occurred. 
Before  we  release  another  accelerated 
payment,  we  must  be  certain  that  an 
overpayment  has  not  occtured.  If  an 
overpayment  has  occurred,  we  would 
notify  the  individual  of  the  amount 
owed  VA  and,  if  necessary  reduce  the 
subsequent  accelerated  payment  by  that 
amount. 

Additionally,  paragraph  (b)  of 
§  21.7140  has  been  changed  to  correct 
typographical  errors  that  were 
published  in  the  proposed  rule  on 
September  11,  2002,  at  67  FR  57543. 
The  first  error  was  an  incorrect  cite  to 
§  21.7151(d).  which  does  not  exist.  The 
second  error  was  an  incorrect  cite  to 
§  21.7154(c),  which  should  have  read 
§  21.7154(d).  This  dociunent  corrects 
those  errors. 

Paperwork  Reduction  Act 

The  final  rule  contains  new  reporting 
requirements.  We  described  the  new 
reporting  requirements  in  the  preamble 
of  the  proposed  rule  and  provided  a 
comment  period.  We  did  not  receive 
any  comments  concerning  the  new 
reporting  requirements.  The  Office  of 
Management  and  Budget  assigned 
control  number  2900-0636  to  the  new 
reporting  requirements. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532,  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  section, 
of  $100  million  or  more  in  any  given 
year.  This  final  rule  has  no 
consequential  effect  on  State,  local,  or 
tribal  governments. 

Executive  Order  12866 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Secretary  of  Veterans  Affairs 
hereby  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612.  This 
final  rule  affects  only  individuals  and 
will  not  directly  affect  small  entities. 
Piusuant  to  5  U.S.C.  605(b),  this  rule. 


therefore,  is  exempt  from  the  initial  and 
final  regulatory  flexibility  andysis 
requirements  of  sections  603  and  604. 

Catalog  of  Federal  Domestic  Assistance 
Program  Numbers 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs 
affected  by  this  proposed  nde  are 
64.117,  64.120,  and  64.124. 

List  of  Subjects  in  38  CFR  Part  21 

Administrative  practice  and 
procedure.  Armed  forces.  Civil  rights, 
Claims,  Colleges  and  universities. 
Conflicts  of  interests.  Defense 
Department,  Education,  Employment, 
Grant  programs-education.  Grant 
programs-veterans,  Health  care.  Loan 
programs-education.  Loan  programs- 
veterans.  Manpower  training  programs. 
Reporting  and  recordkeeping 
requirements.  Schools,  Travel  and 
transportation  expenses,  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  March  12,  2003. 
Anthony  J.  Principi, 

Secretary  of  Veterans  Affairs. 

■  For  the  reasons  set  out  in  the  preamble, 
38  CFR  part  21  (subparts  D  and  K)  is 
amended  to  read  as  follows: 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  D— Administration  of 
Educational  Assistance  Programs 

,  ■  1.  The  authority  citation  for  part  21, 
subpart  D  continues  to  read  as  follows: 

Authority:  10  U.S.C.  2141  note,  ch.l606;  38 
U.S.C.  501(a),  chs.  30,  32,  34,  35,  36,  unless 
otherwise  noted. 

■  2.  Section  21.4138  is  amended  by: 

■  a.  In  paragraph  (f)(l)(v),  removing 
"basis;  or"  and  adding,  in  its  place, 
"basis;". 

■  b.  In  paragraph  (f)(l)(vi),  removing 
"basis."  and  adding,  in  its  place,  "basis; 
or". 

■  c.  Adding  paragraph  (f)(l)(vii).  ' 
The  addition  reads  as  follows: 

S  21 .41 38    Certifications  and  release  of 
payments. 

***** 

(f)*   *   * 

(D*  *  * 

(vii)  The  veteran  receives  an 
accelerated  payment  for  the  term, 
quarter,  semester,  or  summer  session 
preceding  the  interval. 
***** 

■  3.  Section  21.4200  is  amended  by: 

■  a.  In  paragraph  (a)(4),  removing 
"section;  or",  and  adding,  in  its  place, 
"section;"; 


■  b.  In  paragraph  (a)(5),  removing 
"program.",  and  adding,  in  its  place, 
"program;  or";  and 

■  c.  Adding  paragraph  (a)(6);  and 
paragraphs  (aa)  through  (dd) 
immediately  after  the  authority  citation 
at  the  end  of  paragraph  (z). 

■  d.  Revising  the  authority  citation  at  the 
end  of  paragraph  (a). 

The  revisions  and  additions  read  as 
follows: 

§21.4200    Definitions. 

(a)*  *  *     , 

(6)  Any  private  entity  that  offers, 
either  directly  or  indirectly  under  an 
agreement  with  another  entity,  a  course 
or  coinses  to  fulfill  requirements  for  the 
attaiiunent  of  a  license  or  certificate  . 
generally  recognized  as  necessary  to 
obtain,  maintain,  or  advance  in 
emplojmient  in  a  profession  or  vocation 
in  a  high  technology  occupation. 

(Authority:  38  U.S.C.  3452,  3501(a)(6), 

368g(d)) 

***** 

(aa)  High  technology  industry:  The 
term  high  technology  industry  includes 
the  following  industries: 

(1)  Biotechnology; 

(2)  Life  science  technologies; 

(3)  Opto-electronics; 

(4)  Computers  and 
telecommunications; 

(5)  Electronics; 

(6)  Computer-integrated 
manufacturing; 

(7)  Material  design; 

(8)  Aerospace; 

(9)  Weapons; 

(10)  Nuclear  technology;  and 

(11)  Any  other  identified  advanced 
technologies  in  the  bieimial  Science  and 
Engineering  Indicators  report  published 
by  the  National  Science  Foimdation. 

(Authority:  38  U.S.C.  3014A,  3452(c), 
3501(a)(6)) 

(bb)  Employment  in  a  high  technology 
industry.  Employment  in  a  high 
technology  industry  means  employment 
in  a  high  technology  occupation  specific 
to  a  high  technology  industry. 
(Authority:  38  U.S.C.  3014A) 
(cc)  High  technology  occupqfion.  The 
term  high  technology  occupation  means 
an  occupation  that  leads  to  employment 
in  a  high  technology  industry.  These 
occupations  consist  of: 

(1)  Life  and  physical  scientists; 

(2)  Engineers; 

(3)  Mathematical  specialists; 

(4)  Engineering  and  science 
technicians; 

(5)  Computer  specialists;  and 

(6)  Engineering,  scientific,  and 
computer  managers. 

(Authority:  38  U.S.C.  3014A,  3452(c). 
3501(a)(6)) 


(dd)  Computer  specialists.  The  term 
computer  specialists  includes  the 
following  occupatioiis: 

(1)  Database,  system,  and  network 
administrators; 

(2)  Database,  system,  and  network 
developers; 

.  (3)  Computer  and  network  engineers: 

(4)  Systems  analysts; 

(5)  Programmers; 

(6)  Computer,  database,  and  network 
support  specialists; 

(7)  All  computer  scientists; 

(8)  Web  site  designers; 

(9)  Computer  and  network  service 
technicians; 

(10)  Computer  and  network 
electronics  specialists;  and 

(11)  All  certified  professionals, 
certified  associates  and  certified  * 
technicians  in  the  information 
technology  field. 

(Authority:  38  U.S.C.  3014A,  3452(c), 
3501(a)(6)) 


Subpart  K— All  Volunteer  Force 
Educational  Assistance  Program 
(Montgomery  GI  Bill— Active  Duty) 

■  4.  The  authority  citation  for  part  21 , 
subpart  K  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  chs.  30,  36, 
unless  otherwise  noted. 

■  5.  Section  21.7020  is  amended  by 
adding  paragraphs  (b)(47)  through 
(b)(51)  immediately  following  the 
authority  citation  at  the  end  of  the 
section. 

The  additions  read  as  follows: 

§21.7020    Definitions. 

***** 

(b)*  *  * 

(47)  High  technology  industry.  The 
term  high  technology  industry  has  the 
same  meaning  as  provided  in 
§21.4200(aa). 

(Authority:  38  U.S.C.  3014A,  3452(c). 
3501(a)(6)) 

(48)  Employment  in  a  high  technology 
industry.  Employme'itt  in  a  high 
technology  industry  has  the  same 
meaning  as  provided  in  §  21.4200(bb). 

(Authority:  38  U.S.C.  3014A) 

(49)  High  technology  occupation.  The 
term  high  technology  occupation  has  the 
same  meaning  as  provided  in 
§21.4200(cc). 

(Authority:  38  U.S.C.  3014A.  3452(c), 
3501(a)(6)) 

(50)  Computer  specialist.  The  term 
computer  specialist  has  the  same 
meaning  as  provided  in  §  21.4200(dd). 

(Authority:  38  U.S.C.  3014A,  3452(c). 
3501(a)(6)) 


(51)  Accelerated  payment.  An 
accelerated  payment  is  a  lump  siun 
payment  of  a  maximum  of  60  percent  of 
the  charged  tuition  and  fees  for  an 
individual's  enrollment  for  a  term, 
quarter,  or  semester  in  an  approved 
program  of  education  leading  to 
employment  in  a  high  technology 
industry.  In  the  case  of  a  program  of 
education  not  offered  on  a  term,  quarter, 
or  semester  basis,  the  accelerated 
payment  is  a  Itunp  sum  payment  of  a 
maximum  of  60  percent  of  the  charged 
tuition  and  fees  for  the  entire  such 
program. 

(Authority:  38^U.S.C.  3014A) 

■  6.  Section  21.7076  is  amended  by 
revising  paragraphs  (a),  (b)(1) 
introductory  text,  and  (b)(7)  to  read' as 
follows: 

§21.7076    Entitiement  charges. 

(a)  Oveniew.  VA  will  make  charges 
against  entitlement  as  stated  in  this  ' 
section. 

(1)  Charges  will  be  made  against  the 
entitlement  the  veteran  or 
servicemember  has  to  educational 
assistance  under  38  U.S.C.  chapter  30  as 
the  assistance  is  paid. 

(2)  There  will  be  a  charge  (for  record 
piuposes  only)  against  the  remaining 
entitlement,  under  38  U.S.C.  chapter  34,' 
of  an  individual  who  is  receiving  the 
educational  assistance  under  §  21.7137 
of  this  part.  The  record-purpose  charges 
against  entitlement  imder  38  U.S.C. 
chapter  34  will  not  count  against  the  48 
months  of  total  entitlement  under  both 
38  U.S.C.  chapters  30  and  34  to  which     - 
the  veteran  or  service  member  may  be 
entitled.  (See  §  21.4020(a)  of  this  part). 

(3)  Generally,  VA  will  base  those 
entitlement  charges  on  the  principle 
that  a  veteran  or  service  member  who 
trains  full  time  for  one  day  should  be 
charged  one  day  of  entitlement. 
However,  this  general  principle  does  not 
apply  to  a  veteran  or  servicemember 
who: 

(i)  Is  pursuing  correspondence 
training; 

(ii)  Is  pursuing  flight  training; 

(iii)  Is  pursuing  an  apprenticeship  or 
other  on-job  training;  or 

(iv)  Is  paid  an  accelerated  payment. 

(4)  The  provisions  of  this  section 
apply  to: 

(i)  Veterans  and  service  members 
training  under  38  U.S.C.  chapter  30;  and 

(ii)  Veterans  training  under  38  U.S.C. 
chapter  31  who  make  a  valid  election 
luider  §  21.21  of  this  part  to  receive 
educational  assistance  equivalent  to  that 
paid  to  veterans  under  38  U.S£.  chapter 
30. 

(Authority:  38  U.S.C.  3013,  3014(A),  3014(b)) 

(b)*  *   •. 
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(1)  ^cept  for  those  pursuing 
coiiespondeQce  training,  flight  training, 
apprenticeship  or  other  on-the-job 
training,  those  who  are  receiving 
tutorial  assistance,  and  those  who 
receive  an  accelerated  payment,  VA  will 
make  a  charge  against  entitlement: 
***** 

(7)  When  a  veteran  or  servicemember 
is  paid  an  accelerated  payment,  VA  will 
make  a  charge  against  entitlement  for 
each  accelerated  payment  made  to  him 
or  her.  The  charge — 

(i)  Will  be  made  in  months  and 
decimal  fractions  of  a  month;  and 

(ii)  Will  be  determined  by  dividing 
the  amount  of  the  accelerated  payment 
by  an  amount  equal  to  the  rate  of  basic 
educational  assistance  otherwise 
applicable  to  him  or  her  for  full-time 
institutional  training.  If  the  rate  of  basic 
educational  assistance  increases  during 
the  enrollment  period,  VA  will  charge 
entitlement  for  the- periods  covered  by 
the  initial  rate  and  the  increased  rate, 
respectively. 

(Authority:  38  U.S.C.  3014A) 
***** 

■  7.  Section  21.7140  is  amended  by: 

■  a.  Redesignating  paragraphs  (b) 
through  (f)  as  paragraphs  (c)  through  (g), 
respectively. 

■  b.  Adding  a  new  paragraph  (b). 

■  c.  Revising  newly  redesignated 
paragraph  (c)(1)  introductory  text. 

■  The  addition  and  revision  read  as 
follows: 

§21.7140    Certtficattons  and  retosM  of 
payment*. 

***** 

(b)  Accelerated  payments.  VA  will 
apply  the  provisions  of  §§  21.7151(a). 
(c),  and  21.7154(d)  in  making 
accelerated  payments. 

(c)  *  •  • 

(1)  VA  will  pay  educational  assistance 
to  a  veteran  or  servicemember  (other 
than  one  pursuing  a  program  of 
apprenticeship  or  other  on-job  training, 
a  correspondence  course,  one  who 
qualifies  for  advance  payment,  one  who 
qualifies  for  an  accelerated  payment,  or 
one  who  qualifies  for  a  lump  sum 
payment)  only  after — 


121.7142    [Radesignatad  as  121.7143] 

■  8.  Section  21.7142  is  redesignated  as 
§21.7143. 

■  9.  A  new  §  21.7142  is  added  to  read  As 
follows: 

121.7142    Accalaf alad  paymanta. 

The  accelerated  payment  will  be  the 
lesser  of— 

(a)  The  amount  equal  to  60  percent  of 
the  charged  tuition  and  fees  for  the 


term,  quarter  or  semester  (or  the  entire 
program  of  education  for  those  programs 
not  offered  on  a  term,  quarter,  or 
semester  iiasis),  or 

(b)  The  aggregate  amount  of  basic 
education  assistance  to  which  the 
individual  remains  entitled  luider  this 
chapter  at  the  time  of  the  payment. 

(Authority:  38  U.S.C.  3014A) 

■  10.  Section  21.7151  is  amended  by: 
a  a.  Revising  the  section  heading. 

■  b.  Adding  paragraph  (c)  and  the 
information  parenthetical  immediately 
following  the  authority  citation  at  the 
end  of  the  section. 

■  The  revision  and  additions  read  as 
follows: 

§^1 .71 51    Advance  payment  and 
accaleratad  payment  certifications. 

***** 

(c)  Accelerated  payments.  (1)  A 
veteran  or  servicemember  is  eligible  for 
an  accelerated  payment  only  if — 

(i)  The  veteran  or  servicemember 
submits  a  signed  statement  to  the  school 
or  to  VA  that  states  "I  request 
accelerated  payment"; 

(ii)  The  veteran  or  servicemember  is 
enrolled  in  a  coiu'se  or  program  of 
education  or  training  begiiming  on  or 
after  October  1,  2002; 

(iii)  The  veteran  is  enrolled  in  an 
approved  program  as  defined  in 
§2 1.4200  (aa): 

(iv)  The  charged  tuition  and  fees  for 
the  term,  quarter,  or  semester  (or  entire 
program  for  those  programs  not  offered 
on  a  term,  quarter  or  semester  basis) 
divided  by  the  number  of  months  (and 
fractions  Uiereof)  in  the  enrollment 
period,  exceeds  the  {unount  equal  to  200 
percent  of  the  monthly  rate  of  basic 
educational  assistance  allowance 
otherwise  payable  under  §§21.7136  or 
21.7137.  as  applicable; 

(v)  The  veteran  or  servicemember 
requesting  the  accelerated  payment  has 
not  received  an  advance  payment  under 
§  21.7140(a)  for  the  same  enrollment 
period;  and 

(vi)  The  veteran  or  servicemember  has 
submitted  all  certifications  required 
under  §  21.7154(d)  for  any  previous 
accelerated  payment  he  or  she  received. 

(2)  Except  as  provided  in  paragraph 
(c)(S)  of  this  section,  VA  will  make  the 
accelerated  payment  directly  to  the 
educational  institution,  in  the  veteran's 
or  servicemember's  name,  for  delivwy 
to  the  veteran  or  servicemember  if: 

(i)  The  educational  institution 
submits  the  enrollment  certification 
required  under  §  21.7152  before  the 
actual  start  of  the  term,  quarter  or 
semester  (or  the  start  of  the  program  for 
a  program  not  offered  on  a  term,  quarter 
or  semester  basis);  and 


(ii)  The  educational  institution  at 
which  the  veteran  or  servicemember  is 
accepted  or  enrolled  agrees  to — 

(A  j  Provide  for  the  safekeeping  of  the 
accelerated  payment  check  before 
delivery  to  the  veteran  or 
servicemember; 

(B)  Deliver  the  payment  to  the  veteran 
or  servicemember  no  earlier  than  the 
start  of  the  term,  quarter  or  semester  (or 
the  start  of  the  program  if  the  program 
is  not  offered  on  a  term,  quarter  or 
semester  basis); 

(C)  Certify  the  enrollment  of  the 
veteran  or  servicemember  and  the 
amount  of  tuition  and  fees  therefor;  and 

(D)  Certify  the  delivery  of  the 
accelerated  payment  to  Uie  veteran  or 
servicemember. 

(3)  VA  will  make  accelerated 
payments  directly  to  the  veteran  or 
servicemember  if  the  enrollment 
certification  required  under  §  21.7152  is 
submitted  on  or  after  the  first  day  of  the 
enrollment  period.  VA  will 
electronically  deposit  the  accelerated 
payment  in  the  veteran's  or 
servicemember's  bank  account  unless — 

(i)  The  veteran  or  servicemember  does 
not  have  a  bank  account;  or 

(ii)  The  veteran  or  servicemember 
objects  to  payment  by  electronic  funds 
transfer. 

(4)  VA  must  make  the  accelerated 
payment  no  later  than  the  last  day  of  the 
month  immediately  following  the 
month  in  which  VA  receives  a 
certification  from  the  educationed 
institution  regarding — 

(i)  The  veteran's  or  servicemember's 
enrollment  in  the  program  of  education; 
and 

(ii)  The  amount  of  the  charged  tuition 
and  fees  for  the  term,  quarter  or 
semester  (or  for  a  program  that  is  not 
offered  on  a  term,  quarter,  or  semester 
basis,  the  entire  program). 

(5)  The  Director  of  the  VA  field 
station  of  jurisdiction  may  direct  that 
accelerated  payments  not  be  made  in 
advance  of  the  first  day  of  the 
enrollment  period  in  the  case  of 
veterans  or  servicemembers  attending 
an  educational  institution  that 
demonstrates  its  inability  to  discharge 
its  responsibilities  for  accelerated  . 
payments.  In  such  a  case,  the 
accelerated  payment  will  be  made 
directly  to  the  veteran  or  servicemember 
as  provided  in  paragraph  (a)(3). 

(Authority:  38  U.S.C.  3014A) 
(The  Office  of  Management  and  Budget  has 
approved  the  information  collection 
requirements  in  this  section  under  control 
number  2900-0636.)  * 

■  11.  Section  21.7154  is  amended  by: 

■  a.  Revising  the  authority  citation  at  the 
end  of  paragraph  (a)  and  the  information 
parenthetical  at  the  end  of  the  section. 
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■  b.  Adding  paragraph  (a)(4) 
inunediately  following  the  authority 
citation  at  the  end  of  paragraph  (a)(3); 
and  by  adding  paragraph  (d) 
immediately  following  the  authority 
citation  at  the  end  of  the  section. 

■  The  revision  and  additions  read  as 
follows: 

§21.7154    Pursutt  and  absences. 

***** 

(a)*  *  * 

(4)  Has  received  an  accelerated 
payment  for  the  enrollment  period. 

(Authority:  38  U.S.C.  3014A,  3034.  3684) 
***** 

(d)  Additional  requirements  for 
individuals  receiving  an  accelerated 
payment. 

(1)  When  an  individual  receives  an 
accelerated  payment  as  provided  in 

§  21.7151(c)  and  (d),  he  or  she  must 
certify  the  following  information  within 
60  days  of  the  end  of  the  term,  quarter 
or  semester  (or  entire  program  when  the 
program  is  not  offered  on  a  term, 
quarter,  or  semester  basis)  for  which  the 
accelerated  payment  was  made: 
(i)  The  course  or  program  was 
successfully  completed,  or  if  the  course 
was  not  completed — 

(A)  The  date  the  veteran  or 
servicemember  last  attended;  and 

(B)  An  explanation  why  the  course 
was  not  completed; 

(ii)  If  the  veteran  or  servicemember 
increased  or  decreased  his  or  her 
training  time — 

(A)  The  date  the  veteran  or 
servicemember  increased  or  decreased 
training  time;  and 

(B)  The  number  of  credit/clock  hours 
pinsued  before  and  after  each  such 
change  in  training  time;  and 

(iii)  The  accelerated  payment  was 
received  and  used. 

(2)  VA  will  establish  an  overpayment 
equal  to  the  amount  of  the  accelerated 
pa)mnent  if  the  required  certifications  in 
paragraph  (c)(1)  of  this  section  are  not 
timely  received. 

(3)  VA  will  determine  the  amount  of 
the  overpayment  of  benefits  for  courses 
not  completed  in  the  following 
manner — 

(i)  For  a  veteran  or  servicemember 
who  does  not  complete  the  full  course, 
coinses,  or  program  for  which  the 
accelerated  payment  was  made,  and 
who  does  not  substantiate  mitigating 
circiunstances  for  not  completing,  VA 
will  establish  an  overpayment  equal  to 
the  amoimt  of  the  accelerated  payment. 

(ii)  For  a  veteran  or  servicemember 
who  does  not  complete  the  full  course, 
courses,  or  program  for  which  the 
accelerated  payment  was  made,  but  who 
substantiates  mitigating  circumstances 


for  not  completing,  VA  will  prorate  the 
amount  of  the  accelerated  payment  to 
which  he  or  she  is  entitled  based  on  the 
number  of  days  fi-om  the  beginning  date 
of  the  enrollment  period  through  the 
date  of  last  attendance.  VA  will 
determine  the  prorated  amount  by 
dividing  the  accelerated  payment 
amoimt  by  the  number  of  days  in  the 
enrollment  period,  and  multiplying  the 
result  by  the  number  of  days  from  the 
begiiming  date  of  the  enrollment  period 
through  the  date  of  last  attendance.  The 
result  of  this  calculation  will  equal  the 
amount  the  individual  is  due.  'The 
difference  between  the  accelerated 
payment  and  the  amount  the  individual 
is  due  will  be  established  as  an 
overpajrment. 

(Authority:  38  U.S.C.  3014A(g)) 
***** 

(The  Office  of  Management  and  Budget  has 
approved  the  information  collection 
requirements  in  this  section  under  control 
numbers  2900-0465  and  2900-0636.) 
(PR  Doc.  03-14860  Filed  6-11-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart62 
[IN156-1a;  FRL-7512-4] 

Approval  and  Promulgation  of  State 
Plans  for  Facilities  and  Pollutente: 
Indiana;  Plan  for  Controlling 
Emissions  from  Existing  Commercial 
and  Industrial  Solid  Waste  Incinerators 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  the  plan 
submitted  by  the  Indiana  Department  of 
Environmental  Management  (IDEM)  on 
December  20,  2002,  under  sections 
111(d)  and  129  of  the  Clean  Air  Act 
(Act).  This  plan  is  designed  to 
implement  and  enforce  the  federal 
Emission  Guidelines  (EG)  applicable  to 
existing  Commercial  and  Industrial 
Solid  Waste  Incineration  units  (CISWI) 
for  which  construction  commenced  on 
or  before  November  30, 1999. 
DATES:  This  rule  is  effective  on  August 
11,  2003  without  further  notice  unless 
EPA  receives  significant  adverse  written 
comment  by  July  14,  2003.  If  EPA 
receives  such  comments,  we  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  ruJe  will 
not  take  effect. 

ADDRESSES:  Comments  must  be 
submitted  to  J.  Elmer  Bortzer,  Chief, 


Regulation  Development  Section,  Air 
and  Radiation'Division  (AR-18J)  Region 
5,  U.S.  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  You  may 
examine  copies  of  materials  j-elevant  to 
this  action  during  normal  business 
hours,  by  appointment  at  the  following 
locations:  Environmental  Protection 
Agency,  Region  5,  18th  Floor  Docket 
Room,  77  West  Jackson  Boulevard, 
Chicago,  Ulinois,  60604. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Paskevicz,  Engineer,  at  (312)  886-6084, 
or  e-mail  at  paskevicz.john@epa.gov,  if 
you  intend  to  visit  the  Region  5  office. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  the  terms 
"you"  refer  to  the  reader  of  this  rule 
and/or  to  soinces  subject  to  the  State 
rule,  and  the  terms  "we",  "us",  or  "our" 
refers  to  EPA. 

Table  of  Contents 

I.  Background 

n.  What  does  the  State  plan  contain?    ' 
ni.  Does  the  State  plan  meet  EPA 
requirements? 

IV.  What  action  is  EPA  taking  today? 

V.  Statutory  and  Executive  Order  Reviews 

I.  background 

On  December  1,  2000,  in  accordance 
with  sections  111  and  129  of  the  Act, 
the  EPA  promulgated  CISWI  EGs  and 
compliance  schedules  for  the  control  of 
emissions  from  CISWI  imits.  See  65  FR 
75362.  EPA  codified  these  regulations  at 
40  CFR  part  60,  subpart  DDDD.  Under 
section  129(b)(2)  of  the  Act  and  the 
regulations  at  subpart  DDDD,  states  with 
subject  sources  must  submit  to  EPA 
plans  that  implements  the  EGs.  These 
plans  must  be  at  least  as  protective  as 
the  EGs,  which  are  not  federally 
enforceable  until  EPA  approves  a  State 
plan  (or  adopts  a  federal  plan  for 
implementation  and  enforcement). 

OnFebruary  23,  2001,  Region  5,  EPA 
sent  a  letter  to  Indiana,  as  well  as  other 
States  in  the  Region,  informing  the  State 
of  the  need  to  develop  a  CISWI  plan  for 
its  subject  sources.  We  also  identified 
the  nine  elements  necessary  for  an 
approvable  CISWI  plan,  as  contained  in 
40  CFR  60.2515. 

On  December  20,  2002,  IDEM 
submitted  to  EPA  its  CISWI  plan.  This 
submission  followed  public  hearings  on 
February  6,  2002  and  public  notice  of 
the  State  plan  on  October  7,  2002.  The 
State  adopted  the  rule  in  final  form  on 
May  1,  2002;  it  became  effective  on 
September  6,  2002.  The  plan  includes 
State  rule  326  lAC  11-8,  which 
establishes  emission  standards  for 
existing  CISWI  consistent  with  40  CFR 
part  60,  subpart  DDDD. 
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n.  What  Does  the  State  Plan  Contain? 

The  State  submittal  is  based  on  the 
CISWI  model  rule  (40  CFR  60.2575  to 
60.2875)  and  incorporates  by  reference 
signiHcant  portions  of  that  rule.  As 
indicated  in  Table  1,  the  State  plan 
contains  the  nine  required  elements. 

The  State  plan  contained  or  addressed 
all  of  the  elements  listed  in  Section 
60.2515  of  the  December  1.  2000,  model 
rule.  The  plan  contained: 

1.  An  inventory  of  affected  CISWI 
units. 

2.  An  inventory  of  the  emissions  from 
each  of  the  CISWI  units. 

3.  A  State  rule  (326  LAC  11-8-2) 
specifying  the  requirement  for  a  Hnal 
control  plan  and  specifying  when  the 
units  must  be  in  final  compliance. 

4.  Incorporation  by  reference  (IBR)  of 
EPA  emission  limitations,  operator 
training  and  qualification  requirements, 
a  waste  management  plan,  and 
operating  limits  for  affected  CISWI 
units. 

5.  IBR  for  performance  testing, 
recordkeeping,  and  reporting 
requirements. 

6.  Certification  that  a  hearing  on  the 
State  plan  was  held,  and  a  brief  written 
sununary  of  comments. 

7.  A  statement  that  the  State  will 
submit  data  and  information  using  the 
EPA  Aerometric  Emissions  Information 
Retrieval  System. 

8.  A  discussion  that  the  State  chose  as 
an  enforcement  mechanism,  a  State  rule 
(326  LAC  11-8)  which  contains  IBR  of 
the  EPA's  CISWI  EG. 

9.  A  detailed  list  which  demonstrates 
the  State  has  legal  authority  to  carry  out 
sections  111(d)  and  129  of  the  Clean  Air 
Act,  in  the  State  plan. 

The  Indiana  rule  details  the 
increments  of  progress  for  the  affected 
CISWI.  It  also  calls  for  final  compliance 
by  September  1,  2005,  and,  in  this 
regard,  is  somewhat  more  restrictive 
than  the  EPA  requirement. 

m.  Does  the  State  Plan  Meet  the  EPA 
Requirements? 

EPA  evaluated  the  CISWI  State  plan 
submitted  by  Indiana  for  consistency 
with  the  Act.  EPA  regulations  and 
policy.  EPA  has  determined  that  the 
plan  meets  all  applicable  requirements 
and,  therefore,  is  approving  it.  This 
approval  is  based  on  our  findings  that 
in  addition  to  the  technical  elements 
provided  by  IDEM,  that: 

(a)  Provided  adequate  public  notice  of 
public  hearings  for  the  proposed 
rulemaking  that  allows  Indiana  to  carry 
out  and  enforce  provisions  that  are  at 
least  as  protective  as  the  EGs  for 
aSWls;  and, 

(b)  Demonstrated  legal  authority  to: 
incorporate  by  reference  emission 


standards  and  compliance  schedules 
applicable  to  the  designated  facilities; 
enforce  applicable  laws,  regulations, 
standards  and  compliance  schedules; 
seek  injunctive  relief;  obtain 
information  necessary  to  determine 
compliance;  require  record  keeping: 
conduct  inspections  and  tests;  require 
the  use  of  monitors;  require  emission 
reports  of  owners  and  operators:  and, 
make  emission  data  publicly  available. 

Additional  details  concerning  EPA's 
evaluation  of  the  Indiana  plan  are 
included  in  the  technical  support  file 
available  for  inspection  from  the  EPA 
contact  listed  above. 

IV.  What  Action  Is  EPA  Taking  Today? 

EPA  is  approving  the  plan  which 
Indiana  submitted  on  December  20, 
2002,  for  the  control  of  emissions  from 
existing  CISWI  sources  in  the  State.  EPA 
is  publishing  this  approval  notice 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
action  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rule  section  of  today's  Federal  Register, 
EPA  is  publishing  a  separate  dociunent 
that  will  serve  as  the  proposal  to 
approve  the  State  plan  in  the  event 
adverse  comments  are  filed.  If  we  do  not 
receive  any  adverse  comments  by  July 
14,  2003  this  action  will  be  effective  on 
August  11,  2003. 

V.  Statutory  and  Executive  Order 
Reviews 

Executive  Order  12866;  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  i&  not  subject  to  review  by  the 
Office  of  Management  and  Budget. 

Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

For  this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001). 

Regulatory  Flexibility  Act 

This  action  merely  approves  state  law 
as  meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.). 


Unfunded  Mandates  Reform  Act 

Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4). 

Executive  Order  13175  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000). 

Executive  Order  13132  Federalism 

This  action  also  does  not  have 
federalism  implications  because  it  does 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act. 

Executive  Order  13045  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

This  rule  also  is  not  subject  to 
Executive  Order  13045  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997),  because  it  is  not 
economically  significant. 

National  Technology  Transfer 
Advancement  Act 

In  reviewing  plan  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  plan 
submission  that  otherwise  satisfies  the 
provisions  of  the  Clean  Air  Act.  Thus,  | 
the  requirements  of  section  12(d)  of  the 


Federal  Register/ Vol.  68,  No.  113 /Thursday,  June  12,  2003 /Rules  and  Regulations 


35183 


National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply. 

Paperwork  Reduction  Act 

This  rule  does  not  impose  an 
information  collection  burden  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  fixjm  section  801  the  following 
types  of  rules:  (1)  Rules  of  particular 
applicability;  (2)  rules  relating  to  agency 
management  or  persoimel;  (3)  rules  of 
agency  organization,  procedme,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  this  action  under  section  801 
because  this  is  a  rule  of  particular 
applicability. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  11,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedii^s  to 
enforce  its  requirements.  [See 
§  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  62 

Environmental  protection.  Air 
pollution  control.  Metals.  Sulfur  oxides. 
Particulate  matter.  Carbon  monoxide,  • 
Acid  gases.  Waste  treatment  and 
disposal.  Reporting  and  recordkeeping 
requirements. 

Dated:  May  29,  2003. 
Bharat  Mathur, 

Acting  Regional  Administrator,  Region  5. 

m  Part  62  of  chapter  1,  title  40,  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  62— {AMENDED] 

■  1 .  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 


Subpart  P— Indiana 

■  2.  A  new  undesignated  center  heading 
and  §  62.3660  are  added  to  Subpart  P  to 
read  as  follows: 

CONTROL  OF  AIR  EMISSIONS  FROM 
EXISTING  COMMERCIAL  AND 
INDUSnUAL  SOLID  WASTE 
INCINERATOR  UNITS 

§  62.3660    Identification  of  plan. 

On  December  20,  2002,  Indiana 
submitted  a  plan  to  control  emissions 
from  Commercial  and  Industrial  Solid 
Waste  Incinerators  (CISWI).  The  Indiana 
plan  incorporates  by  reference 
substantial  portions  of  40  CFR  part  60, 
subpart  DDDD,  Emission  Guidelines  and 
Compliance  Times  for  CISWI  units  built 
on  or  before  November  30,  1999. 

[FR  Doc.  03-14871  Filed  6-11-03;  8:45  am] 

BILUNG  CODE  6S60-50-P 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretaiy 

49  CFR  Part  1 

[Docket  Number:  OST-1 999-61 89] 
RIN  9991-AA38 

Organization  and  Delegation  of  Powers 
and  Duties;  Secretarial  Succession 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  will  revise 
the  order  of  Secretarial  succession  for 
the  Department,  including  changes  due 
to  recent  legislation. 
EFFECTIVE  DATE:  June  12,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Angermann-Stucker,  Office  of 
the  Assistant  General  Counsel  for 
Environmental,  Civil  Rights,  and 
General  Law,  Department  of 
Transportation,  400  Seventh  Street, 
SW..  Room  10102.  Washington.  DC 
20590;  Telephone:  (202)  366-9166. 
SUPPLEMENTARY  INFORMATION:  In  49  CFR 
1.26.  the  order  of  succession  to  act  as 
Secretary  of  Transportation  is  set  forth 
as  follows:  The  Deputy  Secretary, 
General  Coimsel,  Assistant  Secretary  for 
Budget  and  Programs,  Assistant 
Secretary  for  Govenunental  Affairs, 
Assistant  Secretary  for  Transportation 
Policy,  Assistant  Secretary  for  Aviation 
and  International  Affairs,  Assistant 
Secretary  for  Administration,  Associate 
Deputy  Secretary,  Under  Secretary  of 
Transportation  for  Security,  Federal 
Aviation  Administrator.  Federal 
Aviation  Administration  Regional 
Administrator.  Southwest  Region,   ~ 


Federal  Aviation  Administration 
Regional  Administrator,  Great  Lakes 
Region. 

Section  102(e)  of  title  49,  United 
States  Code,  authorizes  the  Secretary  to 
prescribe  the  order  of  succession  for  the 
Department's  Assistant  Secretaries  and 
the  General  Counsel.  Section  215  of  the 
Maritime  Transportatioii  Security  Act  of 
2002  amended  section  102  of  title  49, 
United  States  Code,  by  creating  the 
position  of  Under  Secretary  of 
Transportation  for  Policy,  who  is 
designated  to  act  for  the  Secretary  when 
the  Secretary  and  the  Deputy  Secretary 
are  absent  or  unable  to  serve,  or  when 
the  offices  of  Secretar>'  and  Deputy 
Secretary  are  vacant.  Section  215(c)  also 
amends  section  102(g)  of  title  49,  United 
States  Code,  as  redesignated  by  section 
215(a)(1),  by  deleting  the  position  of 
Associate  Deputy  Secretary,  on  the  date 
that  an  individual  is  appointed  to  the 
position  of  Under  Secretary  of 
Transportation  for  Policy.  Section  403  of 
the  Homeland  Security  Act  of  2002 
transfers  the  functions  of  the 
Transportation  Security  Administration, 
including  the  duties  and  responsibilities 
of  the  Under  Secretary  of  Transportation 
for  Security,  from  the  Department  of 
Transportation  to  the  Department  of 
Homeland  Security.  We  are  updating 
our  Secretarial  Order  of  Succession  to 
reflect  these  statutory  changes  as  well  as 
recent  Secretarial  decisions,  concerning 
the  order  of  succession  for  Assistant 
Secretaries  of  Transportation. 

Since  this  amendment  relates  to 
Departmental  management,  procedures, 
and  practice,  notice  and  comment  on 
this  rule  are  unnecessary  under  5  U.S.C. 
553(b)(3)(A).  In  addition,  the  Secretary 
finds  that  there  is  good  cause  to  make 
this  rule  effective  u{>on  publication 
pursuant  to  5  U.S.C.  553(d)(2),  as  a 
change  to  internal  policy. 

Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

The  final  rule  is  not  considered  a 
significant  regulatory  action  under 
Executive  Order  12866  and  the 
Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation  (44  FR 
11034).  There  are  no  costs  associated 
with  this  rule. 

B.  Executive  Order  13132 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132,  dated  August  4,  1999.  This  final 
rule  does  not  have  a  substantial  direct 
effect  on,  or  sufficient  federalism 
implications  for,  the  States,  nor  would 
it  limit  the  policymaking  discretion  of 
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the  States.  Therefore,  the  consultation 
and  funding  requirements  do  not  apply. 

C.  Executive  Order  13084 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13084  ("Consultation  and  Coordination 
with  Indian  Tribal  Governments"). 
Because  this  final  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  the  Indian  tribal 
governments  and  does  not  impose 
substantial  direct  compliance  costs,  the 
funding  and  consultation  requirements 
of  Executive  Order  13084  do  not  apply. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  an  agency  to 
review  regulations  to  assess  their  impact 
on  small  entities  unless  the  agency 
determines  that  a  rule  is  not  expected  to 
have  a  significant  impact  on  a 
substantial  number  of  small  entities.  I 
hereby  certify  this  final  rule,  which 
amends  the  CFR  to  reflect  a  delegation 
of  authority  from  the  Secretary  to  the 
FMCSA  Administrator  and  to  the 
Undersecretary  of  Transportation  for 
Security,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses. 

E.  Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

F.  Unfunded  Mandates  Reform  Act 

The  Department  has  determined  that 
the  requirements  of  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
do  not  apply  to  this  rulemaking. 

List  of  Subjects  in  49  CFR  Part  1 

Authority  delegations  (Government 
agencies),  Organization  and  functions 
(Government  agencies). 

■  In  consideration  of  the  foregoing,  Part 
1  of  Title  49,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  1— [AMENDED] 

■  1.  The  authority  citation  for  Part  1  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  322;  46  U.S.C. 
2104(a);  28  U.S.C.  2672;  31  U.S.C.  3711(a)(2j; 
Pub.  L.  101-552,  104  Stat.  2736;  Pub.  L.  106- 
159. 113  Stat.  1748;  Pub.  L.  107-71,  115  Stat. 
597;  Pub.  L.  107-295. 116  SUt.  2064  (2002); 
Pub  L.  107-296,  116  Stat.  2135  (2002). 

■  2.  In  §  1.26  remove  paragraphs  (a)(2) 
through  (a)(12)  and  add  paragraphs  (a)(2) 
through  (a)(ll)  to  read  as  follows: 

f  1 ,26    S«cratarial  succession, 
(a)  *   *   * 


(2)  Under  Secretary  of  Transportation 
for  Policy. 

(3)  General  Counsel. 

(4)  Assistant  Secretary  for  Aviation 
and  International  Affairs. 

(5)  Assistant  Secretary  for 
Transportation  Policy. 

(6)  Assistant  Secretary  for  Budget  and 
Programs. 

(7)  Assistant  Secretary  for 
Governmental  Affairs. 

(8)  Assistant  Secretary  for 
Administration. 

(9)  Federal  Aviation  Administrator. 

(10)  Federal  Aviation  Administration 
Regional  Administrator.  Southwest 
Region. 

(11)  Federal  Aviation  Administration 
Regional  Administrator.  Great  Lakes 
Region. 
***** 

Issued  this  28th  day  of  May,  2003,  in 
Washington,  DC. 
Norman  Y.  Mineta, 
Secretary  of  Transportation. 
(FR  Doc.  03-14697  Filed  6-11-03;  8:45  am] 

BILLING  COOE  4190-62-f> 


DEPARTMErfT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Pari  575 

[Docket  No.  NHTSA-b3-15366] 

Consumer  Information  Regulations;  . 
Uniform  Tire  Quality  Grading 
Standards;  Correction 

agency:  National  Highway  Traffic 
Safety  Administration,  EK3T. 
ACTION:  Correcting  amendment. 

SUMMARY:  On  November  15, 1991,  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  published  a 
final  rule  amending  the  treadwear 
testing  procedures  of  the  Uniform  Tire 
Quality  Grading  Standards  (UTQGS)  to 
permit  the  use  of  front-wheel  drive 
passenger  cars,  as  well  as  light  trucks, 
and  MPVs.  Previously,  UTQGS 
specified  testing  of  tires  using  only  rear- 
wheel  drive  passenger  cars.  The 
effective  date  of  the  amendment  was 
December  16, 1991.  However,  this  new 
language  was  later  inadvertently  deleted 
in  an  unrelated  amendment. 

This  document  corrects  NHTSA's 
inadvertent  deletion  of  that  regulatory 
language. 

DATES:  These  amendments  to  the  final 
rule  are  effective  July  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mc. 
George  Feygin,  Office  of  Chief  Counsel 
(Telephone:  (202)  366-2992)  (Fax:  (202) 


366-3820),  400  Seventh  Street,  SW., 
Washington.  DC  20590. 
SUPPLEMENTARY  INFORMATION:  The 
Uniform  Tire  Quality  Grading  Standards 
(UTQGS)  sets  forth  procedures  for 
treadwear  testing  in  49  CFR  575.104(e). 
The  purpose  of  the  treadwear  grades  is 
to  aid  consumers  in  the  selection  of  new 
tires  by  informing  them  of  the  relative 
amount  of  expected  tread  life  for  each 
tire  offered  for  sale.  This  allows  the  tire 
purchaser  to  compare  passenger  car  tires 
based  on  tread  life. 

On  November  15,  1991,  the  agency 
amended  section  575.104(e)(l)(iv)  of  the 
treadwear  grading  procedures  to  permit 
treadwear  convoys  to  consist  of  front- 
wheel  drive  passenger  cars  and  light 
trucks,  vans  and  multipurpose 
passenger  vehicles  (MPVs)  (or  any 
combination  thereof)  (56  FR  57988). 
Previously,  the  regulations  had 
specified  that  only  rear-wheel  drive 
passenger  cars  could  be  used  in  the 
testing  to  determine  treadwear  grades. 

In  drafting  the  November  15,  1991 
amendment,  NHTSA  inadvertently 
overlooked  the  fact  that  a  June  11, 1991 
final  rule;  response  to  a  petition  for 
reconsideration  amended  the  same 
section  of  the  regulation  with  a  later 
effective  date  of  September  1, 1993.  As 
a  result,  the  new  regulatory  language 
was  later  inadvertently  deleted  from  the 
CFR. 

NHTSA  is  publishing  this  correcting 
amendment  to  reinstate  regulation 
language  allowing  for  use  of  front-wheel 
drive  vehicles,  light  trucks,  and  MPVs 
in  treadwear  convoys  that  was 
inadvertently  deleted. 

This  amendment  to  the  final  rule  is 
effective  30  days  after  the  date  of 
publication  in  the  Federal  Register. 
Remedying  this  error  on  the  part  of  the 
agency  will  not  impose  any  additional 
substantive  requirements  or  burdens  on 
manufacturers.  Therefore,  NHTSA  finds 
for  good  cause  that  any  notice  of 
proposed  rulemaking  and  opportimity 
for  comment  on  these  amendments  are 
not  necessary. 

List  of  Subjects  in  49  CFR  Part  575 

Consumer  protection.  Labeling,  Motor 
vehicle  safety.  Motor  vehicles,  Rubber 
and  rubber  products.  Tires. 

PART  575-CONSUMER 
INFORMATION  REGULATIONS 

■  Accordingly.  49  CFR  Part  575  is 
corrected  by  making  the  following 
correcting  amendment: 

■  1.  The  authority  citation  for  Part  575  of 
Title  49  continues  to  read  as  follows: 

Aulliority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 


■  2.  Section  575.104  is  corrected  by 
revising  paragraph  (e)(l)(iv)  to  read  as 
follows: 

§575.104    Standard  No.  104  Uniform  tire 
quality  grading  standards. 

***** 

(e)  Treadwear  grading  conditions  and 
procedures — (1)  Conditions. 

***** 

(iv)  A  test  convoy  consists  of  two  or 
four  passenger  cars,  light  trucks,  or 
MPVs,  each  with  a  GVWR  of  10,000 
pounds  or  less. 

***** 

Issued:  June  5,  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  03-14693  Filed  6-11-03;  8:45  am] 
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Atlantic  Highly  Migratory  Species 
(HMS);  Fishing  Vessel  Permits;  Charter 
Boat  Operations;  Temporary  Rule 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

ACTION:  Final  rule;  temporary  rule. 

SUMMARY:  This  rule  provides  a  limited 
time  during  which  Atlantic  Tunas 
General  category  permit  holders  may 
change  to  the  new  Atlantic  HMS 
Angling  category.  This  one-time 
allowance  is  meant  ^^  alleviate 
confusion  resulting  from  the 
establishment  of  this  pew  permit 
category. 

DATES:  Effective  June  9.  2003,  through 
July  9.  2003.  All  permit  changes  must  be 
made  by  July  9,  2003. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Murray-Brown  or  Brad  McHale  at 
978-281-9260. 

SUPPLEMENTARY  INFORMATION:  A  final 
rule  published  on  December  18,  2002 
(67  FR  77434),  established  a  new  HMS 
AngUng  category  vessel  permit.  This 
new  permit  category  was  meant  to  allow 
recreational  fishers  to  fish  for,  possess, 
and  retain  HMS.  Further,  the  final  rule 
specified  that  Atlantic  Tunas  General 
category  permits  coidd  no  longer  be 
used  by  recreational  fishers  to  fish  for, 
possess,  or  retain  HMS  other  than 
bluefin  tima.  The  final  rule  also 
specified  that  vessel  category  changes 
could  not  be  made  after  a  permit  is 
issued  for  a  fishing  year. 

NMFS  has  recently  received 
comments  that  the  new  permit  category 
and  the  change  to  activities  formerly 
allowed  under  General  category  rules 
has  caused  confusion.  Due  to  this 
confusion,  many  permit  holders 
obtained  Atlantic  Tunas  General 
category  vessel  permits  in  error.  Due  to 
the  unique  circiunstances  of  the  new 
HMS  Angling  permit  requirement,  this 
rule  provides  a  30  day  period  for 
Atlantic  Timas  General  category  permit 
holders  to  change  their  permit  category 
and  obtain  Atlantic  HMS  Angling 
category  permits.  Pending  receipt  of  a 
new  permit,  permit  holders  are  subject 
to  the  regulations  applicable  to  their 
currently  held  permits. 

Permit  Category  Changes 

NMFS  maintains  an  automated 
permitting  system  for  the  issuance  of 
Atlantic  timas  vessel  permits  and  HMS 
Angling  vessel  permits.  To  make  a 
permit  category  change  under  this 
temporary  rule,  dial  (888)  872-8862  and 
press  "0"  from  the  main  menu  to  reach 
a  Customer  Service  representative. 

Classification 

This  rule  is  published  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  and  the 
Atlantic  Tunas  Convention  Act. 

The  Assistant  Administrator  for 
Fisheries.  NOAA  (AA),  has  determined 
that  this  rule  is  consistent  with  the 


Magnuson-Stevens  Act  and  other 
applicable  laws. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  finds  for  good 
cause  that  providing  prior  notice  and 
public  comment  for  this  temporary  rule; 
as  required  under  5  U.S.C.  553(b)(B),  is 
impracticable  and  contrary  to  the  public 
interest.  The  Atlantic  HMS  Fisher>' 
opened  on  Jime  1,  2003.  Over  the  past 
week,  fishermen  notified  NMFS  that,  as 
a  result  of  confusion  regarding  the  new 
HMS  recreational  Angling  permit 
requirement,  they  had  unintentionally 
applied  for  and  received  General 
category  permits.  Having  General 
category,  permits  precludes  them  from 
participating  in  recreational 
toiunaments.  Tournaments  are 
underway  now  and  are  scheduled 
throughout  the  summer.  Because  the 
fishery  has  already  begun  and 
tournaments  are  currently  taking  place, 
providing  prior  notice  and  an 
opportunity  for  public  comment  on 
allowing  fishermen  who  intended  to 
fish  under  the  new  Angling  category  to 
change  from  their  incorrect  permit 
category  would  effectively  prevent  these 
fishermen  from  being  allowed  to  fish. 

Because  this  rule  relieves  a  restriction 
by  allowing  an  otherwise  prohibited 
permit  change,  it  is  not  subject  to  a  30- 
day  delay  in  effective  date  pursuant  to 
5  U.S.C.  553(d)(1). 

NMFS  will  rapidly  communicate  this 
action  to  fishery  participants  through  its 
FAX  network  and  HMS  Information 
Line. 

Because  prior  notice  and  opportunity 
for  public  comment  are  not  required  for 
this  rule  by  5  U.S.C.  553,  or  by  emy  other 
law,  the  analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  are  inapplicable. 

This  action  is  not  significant  within 
the  meaning  of  Executive  Order  12866. 

Dated:  June,  9,  2003. 
William  T.  Hogarth, 

Assistant  Adminstrator  for  Fisheries,  National 

Marine  Fisheries  Service. 

[FR  Doc.  03-14863  Filed  6-9-03;  1^12  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  tt)e  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  In  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-302-AO] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  IModel 
A300  B2  and  B4  Series  Airplanes; 
Model  A300  B4-600,  A300  B4-600R, 
and  A300  F4-600R  Series  Airplanes 
(Collectiveiy  Called  A300-600);  Model 
A310  Series  Airplanes;  Model  A319, 
A320,  and  A321  Series  Airplanes; 
Model  A330-301.  -^21.  -322,  -341,  and 
-342  Series  Airplanes;  and  Model  A340 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  Airbus 
Model  A300  B2  and  B4  series  airplanes; 
Model  A300  B4-600,  A300  B4-600R, 
and  A300  F4-600R  series  airplanes 
(collectively  called  A300-600);  Model 
A3 10  series  airplanes;  Model  A3 19, 
A320,  and  A321  series  airplanes;  Model 
A330-301.  -321.  -322,  -341.  and  -342 
series  airplanes;  and  Model  A340  series 
airplanes;  that  would  have  required, 
among  other  actions,  replacement  of 
certain  pitot  probes  with  certain  new 
pitot  probes.  This  new  action  would 
revise  the  replacement  procedures  of  the 
proposed  AD  by  requiring  enlargement 
of  the  holes  for  the  pitot  probes.  The 
actions  specified  by  this  new  proposed 
AD  are  intended  to  prevent  loss  or 
fluctuation  of  indicated  airspeed,  which 
could  result  in  seriously  misleading 
information  being  provided  to  the 
flightcrew.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
July  7,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 


Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
302-AD.  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncoinment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-302-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.. 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Podina,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2125; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 


•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
'the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-302-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
2001-NM-302-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD)  applicable  to  certain 
Airbus  Model  A300  B2  and  B4  series 
airplanes;  Model  A300  B4-600.  A300 
B4-600R.  and  A300  F4-600R  series 
airplanes  (collectively  called  A300- 
600);  Model  A310  series  airplanes; 
Model  A319,  A320,  and  A321  series 
airplanes;  Model  A330-301,  -321,  -322, 
-341,  and  -342  series  airplanes;  and 
Model  A340  series  airplanes;  was 
published  as  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  December  4,  2002  (67  FR 
72115)  (hereafter  referred  to  as  the 
"original  NPRM").  That  original  NPRM 
would  have  required,  among  other 
actions,  replacement  of  certain  pitot 
probes  with  certain  new  pitot  probes. 
That  original  NPRM  was  prompted  by 
several  cases  of  loss  or  fluctuation  of 
indicated  airspeed  when  flying  through 
heavy  precipitation  or  freezing  weather 
conditions.  The  probable  cause  has  been 
attributed  to  the  presence  of  ice  crystals 
and/or  water  exceeding  the  weather 
limits  for  which  the  pitot  probes  are 
currently  certified.  Loss  or  fluctuation  of 


indicated  airspeed,  if  not  corrected, 
could  result  in  inadvertent  excursions 
outside  the  normal  flight  envelope. 

Actions  Since  Issuance  of  Previous 
Proposal 

Since  the  issuance  of  the  original 
NPRM,  the  Direction  Generale  de 
I'Aviation  Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France,  has 
issued  a  new  revision  to  French 
airworthiness  directive  2001-265(B)  Rl, 
dated  December  12,  2001,  which  was 
one  of  the  French  airworthiness 
directives  cited  in  the  original  NPRM. 
This  new  revision,  French  airworthiness 
directive  2001-265(8)  R2,  dated 
November  13,  2002, -among  other  things, 
specifies  enlarging  the  holes  for  the 
pitot  probes  and  clarifies  the  name  of  a 
parts  manufactiu-er. 

New  revisions  to  two  of  the  service 
bulletins  that  were  cited  in  the  original 
NPRM  were  issued  to  revise  certain 
procedures  to  specify  the  need  to 
enlarge  certain  holes  when  replacing  the 
pitot  probes.  The  various  revisions  to 
the  two  service  bulletins  are  described 
as  follows: 

•  A310-34-2154,  Revision  01,  dated 
April  19,  2000,  was  cited  in  the  original 
NPRM  as  an  appropriate  source  of 
service  information.  The  manufacturer 
later  issued  Revision  02,  dated 
November  5,  2001;  Revision  03,  dated 
January  2§,  2002;  Revision  04,  dated 
April  30,  2002;  Revision  05,  dated  July 
9,  2002;  and  Revision  06,  dated  August 
6,  2002.  All  of  these  revisions  add 
airplanes  in  the  effectivity  of  the  service 
bulletin.  However,  Revision  04  of  the 
service  bulletin  also  includes 
procedures  for  enlarging  the  holes  for 
installing  the  pitot  probes.  Revision  07, 
dated  October  8,  2002,  which  is  cited  in 
this  supplemental  NPRM  as  the 
appropriate  source  of  information  for 
Model  A310  series  airplanes,  also  adds 
airplanes  to  the  effectivity  of  the  service 
bulletin. 

•  A300-34-6141,  dated  December  3, 

2001,  was  cited  in  the  original  NPRM  as 
an  appropriate  source  of  service 
information.  The  manufacturer  later 
issued  Revision  01,  dated  February  20, 

2002,  to  add  airplanes  to  the  effectivity 
of  the  service  bulletin.  Revision  02, 
dated  April  30,  2002,  was  issued  to 
provide  procedures  for  enlarging  the 
holes  for  installing  the  pitot  probes. 
Revision  03,  dated  August  27,  2002. 
which  is  cited  in  this  supplemental 
NPRM  as  the  appropriate  source  of 
information  for  Model  A300  B4-600R 
series  airplanes,  was  issued  to  add 
airplanes  to  the  effectivity  of  the  service 
bulletin. 


Conunents 

Due  consideration  has  been  given  to 
the  comments  received  in  response  to 
the  NPRM. 

Support  for  the  Proposed  NPRM 

One  conunenter,  the  manu£actiu«r, 
supports  the  content  of  the  proposed 
NPRM. 

Request  to  Correct  Name  of  Parts 
Supplier 

One  commenter  suggests  changing  all 
references  throughout  the  original 
NPRM  from  BF  Goodrich  to  Rosemount 
Aerospace  Inc.  The  commenter  states 
that  Rosemount  Aerospace  is  the  correct 
legal  name.  The  FAA  concurs  with  this 
request  and  has  revised  this 
supplemental  NPRM  accordingly. 

Request  To  Delay  Issuance  of  Proposal 

One  commenter  states  that  it  has  no 
concerns  with  the  actions  required  by 
the  original  NPRM,  and  that  those 
actions  have  been  accomplished  on  all 
Model  A319  and  A320  series  airplanes. 
However,  since  this  accomplishment, 
the  commenter  has  experienced  a 
continuation  in  airspeed  anomalies.  For 
this  reason,  the  commenter  states  that  it 
will  share  such  data  with  us.  and 
suggests  that  we  conduct  a  more 
extensive  review  of  the  experience  of 
additional  operators  regarding  airspeed 
anomalies  before  mandating  any  actions 
in  an  AD. 

Although  we  acknowledge  the 
commenter's  concern,  we  do  not  concur 
that  issuance  of  this  proposed  AD 
should  be  delayed  until  we  receive 
additional  data  regarding  airspeed 
anomalies.  However,  based  on  these 
concerns,  we  encourage  that  additional 
data  be  submitted  to  us  by  the 
commenter  or  others.  We  have 
determined  that  to  delay  this  action 
would  be  inappropriate  since  an  unsafe 
condition  exists,  and  that  the  revised 
procedure  for  replacing  the  pitot  probes 
must  be  accomplished  to  ensure 
continued  safety.  Additional  rulemaking, 
may  be  considered  in  the  future,  if 
warranted  by  additional  data  regarding 
the  identified  unsafe  condition.  No 
change  to  this  supplemental  NPRM  is 
necessary  in  this  regard. 

Request  To  Expand  the  Applicability  of 
the  Proposed  NPRM 

One  commenter  is  concerned  about 
certain  requirements  in  the  original 
NPRM  regarding  the  pitot  probes  used 
on  certain  airplane  models.  The 
commenter  asks  whether  the  unsafe 
condition  identified  on  one 
manufacturer's  product  line  of  pitot 
probes  also  exists  on  the  product  lines 
of  other  manufacturers.  The  commenter 


states  that  one  of  the  manufecturers 
issued  an  alert  service  bulletin  regarding 
unauthorized  repairs  on  certain  pitot^ 
static  tubes  found  installed  on  a  number 
of  airplane  models.  The  commenter  is 
concerned  that  additional  airplane 
models  also  may  have  similar 
discrepant  pitot  probes  installed.  In 
addition,  if  a  serious  safety  issue  exists 
for  pitot  probes  manufactured  per  the 
requirements  of  Technical  Standard 
Order  TSO  C-16,  dated  September  1. 
1948,  and  amended  April  16,  1951,  the 
applicability  of  the  original  NPRM  may 
need  to  be  expanded. 

We  acknowledge  the  commenter's 
concern  and  may  consider  additional 
rulemaking  to  address  that  concern  in 
the  future  on  certain  airplanes.  While 
there  may  be  merit  to  the  commenter's 
suggestions,  ihis  supplemental  NPRM  is 
not  the  appropriate  context  in  which  to 
evaluate  those  suggestions.  Since  the 
suggested  changes  would  alter  the 
actions  currently  required  by  this 
supplemental  NPRM.  additional 
rulemaking  would  be  required.  We  find 
that  to  delay  this  action  would  be 
inappropriate  in  light  of  the  identified 
unsaJPe  condition.  We  do  not  concur  that 
we  should  expand  the  applicability  of 
this  supplemental  NPRM.  No  change  to 
the  applicability  of  this  supplemental 
NPRM  is  necessary'  in  this  regard. 

Request  to  Add  a  Service  Bulletin 
Reference 

One  commenter  states  that  a  reference 
to  Airbus  Ser\'ice  Bulletin  A320-34- 
1170,  Revision  05,  dated  September  11, 
2000,  should  be  added  to  certain 
paragraphs  in  the  original  NPRM.  for 
certain  airplanes.  That  ser\'ice  bulletin 
describes  procedures  for  replacing 
certain  Thales  (formerly  Sextant)  pitot 
probes  with  new  Rosemount  Aerospace 
pitot  probes. 

We  do  not  concur  for  several  reasons. 
First,  the  commenter  did  not  specify  any 
justification  for  adding  a  reference  to 
Airbus  Service  Bulletin  A32(>-34-1170. 
Second,  French  airworthiness  directive 
2001-265(8)  R2  does  not  include  a 
reference  to  that  service  bulletin.  In 
addition,  French  airworthiness  directive 
2001-362(8).  dated  August  8,  2001, 
states  that  airplanes  equipped  with 
certain  pitot  probes  per  Airbus  Service 
Bulletin  A320-34-1170  are  not 
applicable  to  the  requirements  of  that 
airworthiness  directive.  No  change  to 
this  supplemental  NPRM  is  necessary  in 
this  regard. 

Conclusion 

Since  these  changes  expand  the  scope 
of  the  original  NPRM,  we  have 
determined  that  it  is  necessary  to  reopen 
the  comment  period  to  provide 
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additional  opportunity  for  public 
conunent. 

Cost  Impact 

We  estimate  that  559  Model  A300  B2 
and  B4  series  airplanes;  Model  A300 
B4-600.  A300  B4-600R.  and  A300  F4- 


600R  series  airplanes  (collectively 
called  A300-600);  Model  A310  series 
airplanes;  Model  A319,  A320,  and  A321 
series  airplanes;  Model  A330-301,  -321, 
-322,  -341,  and  -342  series  airplanes  of 
U.S.  registry  would  be  affected  by  this 


proposed  AD.  The  "Table— Cost 
Figiu<es"  shows  the  estimated  cost 
impact  for  certain  airplanes  affected  by 
this  proposed  AD.  The  average  labor 
rate  is  $60  per  work  hour.  "Table — Cost 
Figures"  is  as  follows: 


Table— Cost  Figures 

Model 

U.S.-reo- 

istered 

airplanes 

Work  hours 
(estimated) 

Parts  cost  (estimated) 

Total  cost  (estimated) 

A300  B2  and  A300  B4 

24 
83 
46 

397 
9 

Between  3  and  631  ... 

3 

3  

3  

3  

Between  $120  and  $56,669  per 
aiq}lane  (depending  on  air- 
plane configuration). 

$5,700  

Between  $300  and  $94,529  per 
airplane  (depending  on  air- 
plane configuration). 

$488,040.  or  $5,880  per  airplane. 

Between  $270,480  and 
$277,656;  or  $5,880  and 
$6,036  per  airplane  (depending 
on  airplane  configuration). 

$2,453,460,  or  $6,180  per  air- 
plane. 

Between  $55,620  and  101,520; 
or  $6,180  and  $11,280  per  air- 
plane (depending  on  airplane 
configuration). 

A300    84-600,    A300    B4-600R. 

and    A300    F4-600R    (collec- 
tively called  A300-600). 
A310 

A319,  A320,  and  A321  

$5,700  or  $5,856  (depending  on 
airplane  configuration).. 

$6,000  

A330-301,     -321,     -322,    -341, 
and -342. 

$6,000  or  $11,100  (depending  on 
airplane  configuration). 

The  cost  impact  figures  in  the  table 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perfoim  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
plaiming  time,  or  time  necessitated  by 
other  administrative  actions. 

Currently,  there  are  no  Airbus  Model 
A340  series  airplanes  on  the  U.S. 
Register.  However,  should  an  affected 
airplane  be  imported  and  placed  on  the 
U.S.  Register  in  the  futiu«,  it  would 
require  approximately  3  work  hours  to 
accomplish  the  required  actions,  at  an 
average  labor  rate  of  $60  per  work  hour. 
The  cost  of  required  parts  would  be 
$6,000  or  $11,100  (depending  on 
airplane  configuration).  Based  on  these 
figiires,  the  cost  impact  of  this  AD 


would  be  $6,180  or  $11,280  per  airplane 
(depending  on  airplane  configuration). 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Goveriunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantisd  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 


location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority  :  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus:  Docket  2001-NM-302-AD. 

Applicability:  The  series  airplanes, 
certificated  in  any  category,  listed  in  Table — 
Applicability: 


• 

Table— Applicability 

Model  arMl  series 

Excluding  airplanes  modified  per— 

Excluding  airplanes  equipped  with—     * 

A300  B2  and  A300  B4 

Airtxjs  Modification  No.  12236  in  service  (ref- 
erence Airbus  Service  Bulletin  A300-34- 
0166,  dated  March  30,  2001,  in  service). 

None. 
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Table— Appucabiuty— Continued 


Model  and  series 


A300  B4-600,  A300  B4-600R,  arid  A300  F4- 
600R  (collectively  called  A300-600) 


Excluding  airplanes  modified  per- 


A310 


A319.  A320,  and  A321 


Airtxjs  Modification  No.  11858  in  production 
(reference  Airt>us  Service  Bulletin  A300- 
34-6116,  dated  June  19,  1998;  Revision 
01,  dated  August  7,  1998;  or  Revision  02, 
dated  May  25,  2000;  in  service), 
or 

Airtxjs  Modification  No.  12223  in  service  (ref- 
erence Airbus  Service  Bulletin  A300-34- 
6141,  dated  December  3,  2001;  or  Revision 
01 ,  dated  February  20,  2002);  and  on  which 
concurrent  incorporation  of  Airtxis  repair 
procedures  to  enlarge  the  holes  for  the  pitot 
probes  was  accomplished;  in  service; 
or 

Airbus  Modification  No.  12223  in  service  (ref- 
erence Airtxjs  Service  Bulletin  A300-34- 
6141,  Revision  02,  dated  April  30,  2002;  or 
Revision  03,  dated  August  27,  2002;  in 
service). 


Excluding  airplanes  equipped  witfi — 


None. 


A330-301,  -321,  -322,  -341,  and  -342 


Airtxjs  Modification  No.  11858  in  production 
(reference  Airtxis  Service  Bulletin  A310- 
34-2137,  dated  June  19,  1998;  Revision 
01,  dated  August  7,  1998;  or  Revision  02, 
dated  May  25,  2000;  In  service); 
or 

Airtxjs  Modification  No.  12223  in  service  (ref- 
erence Airbus  Service  Bulletin  A310-32- 
2154,  dated  January  13,  2000;  Revision  01, 
dat^  April  19,  2000;  Revision  02,  dated 
November  05,  2001;  or  Revision  03,  dated 
January  25,  2002);  and  on  which  concun-ent 
irKorporation  of  Airbus  repair  procedures  to 
enlarge  the  holes  for  the  pitot  probes  were 
accomplished;  in  service; 
or 

Airtxjs  Modification  12223  in  service  (ref- 
erence Airbus  A31 0-32-21 54,  Revision  04, 
dated  April  30,  2002;  Revision  05,  dated 
July  9,  2002;  Revision  06,  dated  August  6, 
2002;  or  Revision  07,  dated  October  8, 
2002;  in  service). 


None. 


Airbus  Modification  25998  In  production  (ref- 
erence Airbus  Service  Bulletin  A320-34- 
1127,  dated  April  24,  1^7,  in  service); 


A340-211,  -212,  -213,  -311,  -312,  and  -313 


Airtxjs  Modification  No.  44836  in  production 
(reference  Airtxjs  Service   Bulletin  A330- 
34-3038,   dated   November   19,    1996,   in 
service);       | 
or 

Airbus  Modification  No.  45638  in  production 
(reference  Airtxjs  Service  Bulletin  A330- 
34-3071,  dated  December  11,  1998,  in 
service). 


AosenrKMjnt  (formerly  BF  Goodrich  or  New 
Rosemount)  pitot  probes  part  number 
0851  HL  per  Airbus  Modification  No.  25578 
(reference  Airtxis  Service  Bulletin  A320- 
34-1170,  dated  April  12,  1979;  Revision  01, 
dated  March  14,  1980;  Revision  02,  dated 
April  10,  1980;  Revision  03,  dated  March 
23,  1981;  Revision  04,  dated  October  1, 
1981;  or  Revision  05,  dated  September  11, 
2000.) 


None. 


Airtxjs  Modification  44836  in  production  (ref- 
erence Airbus  Service  Bulletin  A340-34- 
4042,  dated  November  19,  1996,  in  serv- 
ice); 
or 


None. 
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Table— Applicability— Continued 


Model  and  series 


Excluding  airplanes  modified  per — 


Excluding  -airplanes  equipped  with — 


Airbus  Modification  45638  in  production  (ref- 
erence Airbus  Service  Bulletin  A340-34- 
4079,  dated  December  11.  1998;  Revision 
01,  dated  May  27,  1999;  or  Revision  02, 
dated  October  6,  1999;  in  service). 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (i)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modirication.  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AO:  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  or  fluctuation  of  indicated 
airspeed,  which  could  result  in  seriously 
misleading  information  being  provided  to  the 
flightcrew,  accomplish  the  following: 

For  Model  A300  B2  and  A300  B4  Series 
Airplanes;  Model  A300  B4-«00.  A300  84- 
600R,  and  A300  F4-600R  (collectively  called 
A300-600I  Series  Airplanes:  and  Model 
A310  Series  Airplanes:  Replacement  of  Pilot 
Probes  With  New  Pilot  Probes 

(a)  Within  30  months  after  the  effective 
date  of  this  AD,  do  the  action  specified  in 
paragraph  (a)(1)  or  (a)(2)  of  this  AD.  as 
applicable. 

(1)  For  Model  A300  B2  and  A300  B4  series 
airplanes;  Model  A300  B4-600,  A300  84- 
600R,  and  A300  F4-600R  (collectively  called 
A30O-600)  series  airplanes;  and  Model  A310 
series  airplanes:  Replace  the  Thales  (formerly 
Sextant)  pitot  probes  from  the  forward 
fuselage  panel  between  FR6  and  FR7  with 
new  Rosemount  (formerly  BF  Goodrich)  pitot 
probes  (including  O-rings,  gaskets,  and  nuts), 
per  Airbus  Service  Bulletin  A30O-34-0166, 
dated  March  30,  2001  (for  Model  A300  B2 
and  84  series  airplanes);  Airbus  Service 
Bulletin  A300-34-6116.  Revision  02.  dated 
May  25,  2000  (for  Model  A300  B4-600,  A300 
B4-600R,  and  A300  F4-600R  series, 
airplanes);  or  Airbus  Service  Bulletin  A310- 
34-2137.  Revision  02,  dated  May  25.  2000 
(for  Model  A3 10  series  airplanes);  as 
applicable. 

(2)  For  Model  A300  B4-600R.  A310-203, 
and  A310-304  series  airplanes:  Replace  the 
Thales  (formerly  Sextant)  pitot  probes  from 
the  forward  fuselage  panel  between  FR6  and 
FR7  with  Thales  or  Sextant  pitot  probes 
(including  O-rings,  gaskets,  and  nuts)  per 
Airbus  Service  Bulletin  A300-34-€141, 
Revision  03,  dated  August  27.  2002  (for 
Model  A300  B4-600R  series  airplanes);  or 
Airbus  Service  Bulletin  A310-34-2154, 
Revision  07,  dated  October  8.  2002  (for 
Model  A310  series  airplanes);  as  applicable. 


For  Model  A300  B2  and  A300  B4  Series' 
Airplanes:  Before  or  Concurrent 
Requirements 

(b)  For  Model  A300  82  and  A300  84  series 
airplanes:  Before  or  concurrently  with  the 
requirements  of  paragraphs  (a)(2)  of  this  AD. 
as  applicable,  replace  the  Captain's,  First 
Officer's,  and  standby  Badin  Crouzet  pitot 
probes  in  zones  121  and  122  between 
STA881/FR6  and  STA904FR7  with  new 
Badin  Crouzet  pitot  probes  (including 
replacement  of  O-rings.  gaskets,  and  nuts 
with  new  paris:  and  modification  of  electrical 
wiring  and  equipment  of  electrical  wiring): 
per  Airbus  Service  Bulletin  A300-34-069, 
Revision  05.  dated  April  8.  1982.  as  revised 
by  A300  Service  Bulletin  Change  Notice  5A. 
dated  February  16, 1987. 

(c)  For  Model  A300  82  and  A300  B4  series 
airplanes,  manufacturer's  serial  numbers  002, 

004  through  028  inclusive,  030  through  051 
inclusive:  Before  or  concurrently  with  the 
requirements  of  paragraph  (b)  of  this  AD. 
modify  the  relay  box  of  the  automatic  ground 
depression  systems  by  doing  all  the  actions 
specified  in  the  Accomplishment 
Instructions  of  Airbus  Service  Bulletin  A300- 
21-053,  Revision  2,  dated  )anuary  3,  1980; 
per  the  service  bulletin. 

(d)  For  Model  A300  82  and  A300  84  series 
airplanes,  manufacturer's  serial  numbers  002, 

005  through  007  inclusive,  009  through  014 
inclusive,  016,  and  017:  Before  or 
concurrently  with  the  requirements  of 
paragraph  (c)  of  this  AD,  do  the  actions 
specified  in  pacigraphs  (d)(1)  and  (d)(2)  of 
this  AD  per  Airbus  Service  Bulletin  A300- 
32-052,  dated  November  15.  1976. 

(1)  Clean,  restore  paint  coats,  and  apply 
mystik  tape  7355  to  shock  strut  (barrel)  of  the 
main  landing  gear. 

(2)  Replace  the  lower  arm  link  with  a  new, 
reidentified  lower  arm  lock  link. 

(e)  For  Model  A300  82  and  A300  84  series 
airplanes,  manufacturer's  serial  numbers  005 
through  007  inclusive,  009  through  012 
inclusive:  Before  or  concurrently  with  the 
requirements  of  paragraph  (b)  of  this  AD, 
modify  the  electronic  racks,  electrical  wiring, 
and  cable  routing  by  accomplishing  all  the 
actions  specified  in  the  Accomplishment 
Instructions  of  Airbus  Service  Bulletin  A300- 
22-031.  dated  June  25, 1979,  per  the  service 
bulletin. 

For  Model  A319,  A320,  and  A321  Series 
Airplanes:  Replacement  of  Thales  Pilot 
Probes 

(f)  For  Model  A319,  A320,  and  A3Z1  series 
airplanes:  Within  24  months  after  the 
effective  date  of  this  AD:  Replace  the  Thales 
(formerly  Sextant)  pitot  probes  in  zones  125. 
9DA2.  and  122  with  new  Thales  pitot  probes, 
per  Airbus  Service  Bulletin  A320-34-1127. 
dated  April  24, 1997. 


For  Model  A33O-301,  -321.  -322.  -341,  and 
-342  Series  Airplanes:  Replacement  of 
Rosemount  Pilol'Probes 

(g)  Within  30  months  after  the  effective 
date  of  this  AD.  do  the  action  specified  in 
paragraph  (g)(1)  or  (g)(2)  of  this  AD.  as 
applicable. 

(1)  For  Model  A330-301,  -321.  -322,  -341, 
and  -342  series  airplanes:  Replace  the 
Rosemount  pitot  probes  in  zones  121  and  122 
with  new  Rosemount  (formerly  BF  Goodrich) 
pitot  probes,  per  Airbus  Service  Bulletin 
A330-34-3038.  dated  November  19.  1996. 

(2)  For  Model  A330-301  series  airplanes: 
Replace  the  Rosemount  pitot  probes  in  zones 
121  and  122  with  new  Thales  (formerly 
Sextant)  pitot  probes,  per  Airbus  Service 
Bulletin  A330-34-3071,  dated  December  11. 
1998. 

For  Model  A34a-211,  -212,  -213,  -311,  -312, 
and  -313  Series  Airplanes:  Replace  the 
Rosemount  Pilot  Probes 

(h)  Within  30  months  after  the  effective 
date  of  this  AD,  do  the  actions  specified  in 
paragraph  (h)(1)  or  (h)(2)  of  this  AD,  as 
applicable. 

(1)  For  Model  A340-211.  -212.  -213.  -311, 
-312,  and  -313  series  airplanes:  Replace  the 
Rosemount  pitot  probes  in  zones  121  and  122 
with  new  Rosemount  (formerly  BF  Goodrich) 
pitot  probes,  per  Airbus  Service  Bulletin 
A340-34-4042,  dated  November  19,  1996. 

(2)  For  Model  A340-211.  -212.  and  -311     • 
series  airplanes:  Replace  the  Rosemount  pitot 
probes  in  zones  121  and  122  with  new  Thales 
(formerly  Sextant)  pitot  probes,  per  Airbus 
Service  Bulletin  A340-34-4079.  dated 
December  11,  1998.  This  replacement  must 
be  done  before  or  concurrently  with  the 
requirements  of  paragraph  (h)(1)  of  this  AD. 

Allemalive  Methods  of  Compliance 

(i)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Intemationaj  Branch, 
ANM-116. 

Special  Flight  Permits 

(j)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197and21.199ofthe 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
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location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  2001- 
362(8),  dated  August  8.  2001:  and  2001- 
265(B)  R2,  dated  November  23,  2002. 

Issued  in  Renton.  Washington,  on  June  6, 
2003. 
All  Bahrami. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  03-14849  Filed  6-11-03;  8:45  am) 

BIUJNG  CODE  4910-13-U 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1500 

Public  Meeting  Concerning  Bath  Seat 
Rulemaking 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Consumer  Product  Safety 
Commission  ("CPSC"  or  "Commission") 
will  conduct  a  public  meeting  on  July 
28,  2003  (possibly  extending  to  July  29) 
to  receive  comments  on  the  CPSC  staff 
briefing  package,  which  recommends 
that  the  Commission  issue  a  notice  of 
proposed  rulemaking  proposing  that 
bath  seats  meet  certain  requirements. 
The  Commission  invites  oral 
presentations  from  members  of  the 
public  with  information  or  comments 
related  to  the  briefing  package.  The 
Commission  will  consider  these 
.  presentations  in  its  deliberations  on  the 
rulemaking. 

DATES:  The  meeting  will  begin  at  9  a.m. 
on  July  28,  2003  and  may  continue  to 
July  29  if  necessary.  Requests  to  make 
oral  presentations,  and  10  copies  of  the 
text  of  the  presentation,  must  be 
received  by  the  CPSC  Office  of  the 
Secretary  no  later  than  July  21,  2003. 
Persons  making  presentations  at  the 
meeting  should  provide  an  additional 
25  copies  for  dissemination  on  the  date 
of  the  meeting. 

The  Commission  reserves  the  right  to 
limit  the  number  of  persons  who  make 
presentations  and  the  duration  of  their 
presentations.  To  prevent  duplicative 
presentations,  groups  will  be  directed  to 
designate  a  spokesperson. 

Written  submissions,  in  addition  to, 
or  instead  of,  an  oral  presentation  may 
be  sent  to  tlfe  address  listed  below  and 
will  be  accepted  until  August  28,  2003. 
ADDRESSES:  The  meeting  will  be  in  room 
420  of  the  East- West  Towers  Building, 
4330  East-West  Highway,  Bethesda,  MD. 
Requests  to  make  oral  presentations, 


and  texts  of  oral  presentations  should  be 
captioned  "Bath  Seat  NPR"  and  be 
mailed  to  the  Office  of  the  Secretary, 
Consiuner  Product  Safety  Commission, 
Washington,  DC  20207,  or  delivered  to 
that  office,  room  502,  4330  East-West 
Highway,  Bethesda,  Maryland  20814. 
Requests  and  texts  of  oral  presentations 
may  also  be  submitted  by  facsimile  to 
(301)  504-0127  or  by  e-mail  to  cpsc- 
os@cpsc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  purpose  or 
subject  matter  of  this  meeting  contact 
Patricia  L.  Hackett,  Project  Manager, 
Directorate  for  Engineering  Sciences, 
U.S.  Consumer  Product  Safety 
Commission,  Washington,  DC  20207; 
telephone  (301)  504-7577;  e-mail: 
phackett@cpsc.gov.  For  information 
about  the  schedule  for  submission  of 
requests  to  make  ored  presentations  and 
submission  of  texts  of  oral 
presentations,  contact  Rockelle 
Hammond,  Office  of  the  Secretary, 
Consiuner  Product  Safety  Commission, 
Washington,  DC  20207;  telephone  (301) 
504-6833;  fax  (301)  504-0127;  e-mail 
rhammond@cpsc.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  July  2000,  the  Commission 
received  a  petition  from  the  Consumer 
Federation  of  America  ("CFA")  and 
eight  other  organizations  requesting  that 
the  Commission  issue  a  rule  that  would 
ban  bath  seats  and  bath  rings  (hereafter 
"bath  seats")  under  the  Federal 
Hazardous  Substances  Act  ("FHSA"). 
The  Commission  evaluated  information 
from  the  CFA  petition,  a  staff  briefing 
package  and  public  comments  on  the 
petition.  On  May  30,  2001,  the 
Commission  voted  to  grant  the  CFA 
petition  and  begin  rulemaking.  On 
August  1,  2001,  the  Commission 
published  an  advance  notice  of 
proposed  rulemaking  ("ANPR")  in  the 
Federal  Register.  66  FR  39692.  The 
Commission  received  ten  comments 
from  nine  individuals  in  response  to  the 
ANPR. 

The  staff  reviewed  the  comments  and 
relevant  information  and  forwarded  a 
briefing  package  to  the  Commission. 

The  staff  recommends  that  the 
Commission  issue  a  notice  of  proposed 
rulemaking  ("NPR")  that  would  propose 
three  requirements  to  address  the  three 
main  hazard  scenarios  the  staff 
identified  from  the  reported  fatalities. 

The  staff  recommends  a  stability 
requirement  to  address  the  hazard  of 
bath  seats  tipping  over  while  in  use.  The 
staff  has  identified  30  fatalities  and  80 
non-fatal  incidents  or  complaints 
involving  bath  seats  tipping  over  that 


were  reported  bom  January  1983     " 
through  December -2002.  TTie  staff 
recommends  a  stability  requirement  that 
is  essentially  the  same  as  the  stability 
requirement  in  the  ASTM  voluntary 
standard  but  requires  testing  on  a  slip- 
resistant  siuface. 

The  staff  has  identified  3  deaths  and 
17  non-fatal  incidents  or  complaints 
involving  children  who  were  submerged 
or  entrapped  in  bath  seats  that  were 
reported  from  January  1983  through 
December  2002.  To  address  this  hazard, 
the  staff  recommends  a  performance 
requirement  specifying  that  the  bath 
seat's  leg  openings  not  allow  passage  of 
probes  that  represent  the  shoulder  and 
torso  of  an  infant.  This  requirement  is 
identical  to  one  that  ASTKT approved  in 
March  2003  for  inclusion  in  its  revised 
standard,  ASTM  F  1967-03. 

The  staff  has  identified  19  fatalities 
and  13  non-fatal  incidents  or  complaints 
involving  children  coming  out  of  bath 
seats  that  were  reported  from  January 
1983  through  December  2002.  The  staff 
has  not  been  able  to  develop 
performance  criteria  that  could 
effectively  address  this  hazard.  The  staff 
recommends  a  revised  warning  label  to 
better  alert  caregivers  to  the  danger  of 
leaving  a  child  alone  in  a  bath  seat. 

B.  The  Public  Meeting 

The  purpose  of  the  public  meeting  is 
to  provide  a  forum  for  oral  presentations 
on  the  CPSC  staff  briefing  package 
concerning  the  bath  seat  NPR. 

Participation  in  the  meeting  is  open. 
See  the  DATES  section  of  this  notice  for 
information  on  making  requests  to  give 
oral  presentations  at  the  meeting  and  on 
making  written  submissions. 

Dated:  June  3,  2003. 

Todd  A.  Stevenson, 

Secretary,  Consumer  Product  Safety 
Commission. 

(FR  Doc.  03-14482  Filed  6-11-03;  8:45  am) 

BILLING  CODE  6355-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  62 

[INI  56-1  b;  FRL-7512-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana;  Plan 
for  Controlling  Emissions  From 
Existing  Commercial  and  Industrial 
Solid  Waste  Incinerators 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to 
approve,  through  direct  final  procedure. 
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the  Commercial  and  Industrial  Solid 
Waste  Incineration  plan  submitted  by 
the  Indiana  Department  of 
Environmental  Management  (IDEM). 
The  implementation  plan  affects 
selected  incineration  units  and  was 
submitted  to  EPA  in  a  letter  from  Janet 
G.  McCabe,  IDEM  Assistant 
Commissioner  on  December  30.  2002, 
following  the  required  public  process. 
The  intent  of  Indiana's  action  is  to 
satisfy  a  Federal  requirement  to  develop 
a  plan  as  protective  as  the  emission 
guideline  contained  in  Subpart  DDDD, 
to  control  emissions  from  these 
categories  of  sources  in  order  to  protect 
public  health  and  reduce  exposure  to  air 
pollution  including  several  hazardous 
pollutants.  ES'A  is  approving  this  plan 
because  it  fulfills  the  requirements  of 
sections  111  and  129  of  the  Clean  Air 
Act. 

In  the  Final  Rules  section  of  this 
Federal  Register,  EPA  is  approving  the 
State  plan  for  CISWl  as  a  direct  final 
rule  without  prior  proposal  because  we 
view  this  action  as  noncontroversial  and 
anticipate  no  adverse  comments.  If  no 
written  adverse  comments  are  received 
in  response  to  the  direct  final  rule,  no 
further  activity  is  contemplated  in 


relation  to  this  proposed  rule.  If  EPA 
receives  meaningful  written  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  conunents 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  nde.  If  no  adverse  written 
comments  are  received,  the  direct  final 
rule  will  take  effect  on  the  date  stated 
in  that  document  and  no  further  activity 
will  be  taken  on  this  proposed  rule.  Any 
party  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 
DATES:  Comments  on  this  actioii  must  be 
received  by  July  14,  2003. 
ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  USEPA, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

A  copy  of  the  Indiana  request  for 
revision  to  the  State  plan  is  available  for 
inspection  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Paskevicz,  Environmental  Engineer, 
Regulation  Development  Section,  Air 
Programs  Branch  {AR-18J),  USEPA. 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  (312)  886-6084. 


SUPPLEMENTARY  INFORMATKM:     '  |  ^f    ' 

I.  What  action  is  EPA  taking  today? 

II.  Where  can  1  find  more  information  about 

this  proposal  and  corresponding  direct 
final  rule? 

I.  What  Action  Is  EPA  Taking  Today? 

The  EPA  is  proposing  to  approve  a 
revision  to  the  Indiana  plan  submitted 
by  the  State  which  demonstrates  the 
Indiana  plan  will  protect  the  public 
health  of  the  citizens  of  Indiana  by 
reducing  emissions  of  air  pollutants 
including  some  hazardous  pollutants 
from  CISWI  sources  in  the  State. 

n.  Where  Can  I  Find  More  Information 
About  This  Proposal  and 
Corresponding  Direct  Final  Rule? 

For  additional  information  see  the 
direct  final  rule  published  in  the  rules 
section  of  this  Federal  Register. 

Authority:  42  U.S.C.  4201-7601q.  et  seq. 

Dated:  May  29.  2003. 
Bharat  Mathur, 

Acting  Regional  Administrator,  Region  5. 
[FR  Doc.  03-14872  Filed  6-11-03;  8:45  am] 
BHJJNG  COOe  6860-SO-P 


35193 


Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  ttian  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

WTO  Agricultural  Safeguard  Trigger 
Levels 

AGENCY:  Foreign  Agricultural  Service, 
USDA. 

ACTION:  Notice  of  product  coverage  and 
trigger  levels  for  safeguard  measures 
provided  for  in  the  World  Trade 
Organization  (WTO)  Agreement  on 
Agricultiue. 


SUMMARY:  This  notice  lists  the  updated 
quantity  trigger  levels  for  products, 
which  may  be  subject  to  additional 
import  duties  under  the  safeguard 
provisions  of  the  WTO  Agreement  on 
Agriculture.  It  also  includes  the  relevant 
period  applicable  for  trigger  levels  on 
each  of  those  products. 

EFFECTIVE  DATE:  June  12,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  R.  Bertsch,  Multilateral  Trade 
Negotiations  Division,  Foreign 
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Agricultural  Service,  room  5530 — South 
Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
1022,  telephone  at  (202)  720-6278,  or  e- 
mail  charles.bertsch@usda.gov. 
SUPPLEMENTARY  INFORMATION:  Article  5 
of  the  WTO  Agreement  on  Agriculture 
provides  that  additional  import  duties 
may  be  imposed  on  imports  of  products 
subject  to  tariffication  as  a  result  of  the 
Uruguay  Round  if  certain  conditions  are 
met.  The  agreement  permits  additional 
duties  to  be  charged  if  the  price  of  an 
individual  shipment  of  imported 
products  falls  below  the  average  price 
for  similar  goods  imported  during  the 
years  1986-88  by  a  specified  percentage. 
It  also  permits  additional  duties  to  be 
imposed  if  the  volume  of  imports  of  an 
article  exceeds  the  average  of  the  most 
recent  3  years  for  which  data  are 
available  by  5,  10,  or  25  percent, 
depending  on  the  article.  These 
additional  duties  may  not  be  imposed 
on  quantities  for  which  minimum  or 
current  access  commitments  were  made 
during  the  Uruguay  Roimd  negotiations, 
and  only  one  type  of  safeguard,  price  or 
quantity,  may  be  applied  at  any  given 
time  to  an  article. 

Section  405  of  the  Uruguay  Round 
Agreements  Act  requires  that  the 
President  cause  to  be  published  in  the 
Federal  Register  information  regarding 
the  price  and  quantity  safeguards, 
including  the  quantity  trigger  levels, 
which  must  be  updated  annually  based 
upon  import  levels  during  the  most 

Quantity-Based  Safeguard  Trigger 


recent  3  years.  The  President  delegated 
this  duty  to  the  Secretary  of  Agriculture 
in  Presidential  Proclamation  No.  6763. 
QUANTITY  BASED  SAFEGUARD 
TRIGGER  dated  December  23,  1994.  The 
Secretary  of  Agricultiu«  further 
delegated  the  duty  to  the  Administrator 
of  the  Foreign  Agricultinal  Service  (7 
CFR  2.43(a)(2)}.  The  Annex  tathis 
notice  contains  the  updated  quantity 
trigger  levels. 

Additional  information  on  the 
products  subject  to  safeguards  and  the 
additional  duties  which  may  apply  can 
be  found  in  subchapter  IV  of  Chapter  99 
of  Lhe  Harmonized  Tariff  Schedule  of 
the  United  States  and  in  the  Secretary 
of  Agricultiue's  Notice  of  Safeguard 
Action,  published  in  the  Federal 
Register  at  60  FR  427,  January  4,  1995. 

Notice:  As  provided  in  section  405  of  the 
Uruguay  Round  Agreements  Act,  consistent 
with  Article  5  of  the  Agreement  on 
Agriculture,  the  safeguard  quantity  trigger 
levels  previously  notified  are  supeceded  by 
the  levels  indicated  in  the  Annex  to  this 
notice.  ■  ^ 

Issued  at  Washington,  X)C,  this  4  day  of 
June. 
K.J.  Roberts, 

Acting  Administrator,  Foreign  Agricultural 
Service,  Annex. 

The  definitions  of  these  products 
were  provided  in  the  Notice  of 
Safeguard  Action  published  in  the 
Federal  Register,  at  60  FR  427,  January 
4, 1995. 


Product 

Beef  

Mutton 

Cream 

Evaporated  or  Condensed  Milk  .... 

Nonfat  Drv  Milk 

Dried  Whole  Milk 

Dried  Cream  .'. 

Dried  Whey/Buttennilk  

Butter 

Butter  Oil  and  Butter  Substitutes  . 

Dairy  Mixtures  

Blue  Cheese 

Cheddar  Cheese  

American-Type  Cheese 

Edam/Gouda  Cheese  

Italian-Type  Cheese  

Swiss  Cheese  with  Eye  Formation 

Gaiyere  Process  Cheese  

Lowfat  Cheese  

NSPF  Cheese  

Peanuts 

Peanut  Butter/Paste  


Trigger  level 


1,186,106  mt 

17,117  mt 

5,534.383  liters  

7.455.620  kilograms  .. 
4,466.516  kilograms  .. 
3.564,465  kilograms  .. 

7,653  kilograms 

69.343  kilograms 

13,733.235  kilograms 
10.526.925  kilograms 
4,895.300  kilograms  ... 
4.218.407  kilograms  ... 
15,619,014  kik)grams  . 
21,653,472  kitograms. 
8,310,586  kilograms  ... 
18,789,008  kilograms  . 
37,381 ,545  kilograms  . 
8,092,469  kilograms  ... 
3,404,944  kilograms  ... 
58,201 ,906  kilograms  . 
64,394  mt  


Period 


January  1 ,  2003  to  December  31 ,  2003. 
January  1,  2003  to  December  31,  2003. 
January  1,  2003  to  December  31,  2003. 
January  1,  2003  to  December  31,  2003. 
January  1 ,  2003  to  December  31 ,  2003 
January  1,  2003  to  December  31,  2003. 
January  1,  2003  to  December  31,  2003 
January  1 ,  2003  to  December  31 .  2003. 
January  1,  2003  to  December  31,  2003. 
January  1 ,  2003  to  December  31 ,  2003. 
January  1,  2003  to  December  31,  2003. 
January  1,  2003  to  December  31,  2003 
January  1 ,  2003  to  December  31 ,  2003. 
January  1 ,  2003  to  December  31 .  2003 
January  1,  2003  to  December  31,  2003. 
January  1,  2003  to  December  31,  2003. 
January  1,  2003  to  December  31.  2003. 
January  1,  2003  to  December  31,  2003. 
January  1 ,  2003  to  December  31 ,  2003. 
January  1,  2003  to  December  31,  2003 
April  1,  2003  to  March  31 ,  2003. 
19,583  mt I  January  1,  2003  to  December  31,  2003. 


35194 


Federal  Register/ Vol.  68.  No.  113 /Thursday,  June  12,  2003 /Notices 


Quantity-Based  Safeguard  TniGGER— Continued 


Product 

Trigger  level 

Period 

Raw  Cane  Suoar          

1,358,418  mt  

October  1,  2002  to  September  30,  2003. 

1  292  926  mt 

October  1,  2003  to  September  30,  2004. 

RAfinnH  ^iiriAr  and  ^vruofi 

46  395  mt      '-. 

October  1 ,  2002  to  September  30.  2003. 

66  348  mt : 

October  1 ,  2003  to  September  30.  2004. 

Blended  Svruos     

2fnt  

October  1,  2002  to  September  30.  2003. 

0  mt   ' 

Octot>er  1 ,  2003  to  September  30,  2004. 

Articles  Over  65%  Sugar 

Artcles  Over  10%  Sugar 

10  mt    

October  1.  2002  to  September  30,  2003. 

80,886  mt  „ 

80  886  mt  : 

October  1.  2002  to  September  30.  2003. 
October  1 .  2003  to  September  30.  2004. 

0  mt      

October  1.  2003  to  September  30,  2004. 

!^wpetened  Cocoa  Po%vder 

759  mt     

October  1 ,  2002  to  September  30,  2003. 

Chocolate  Crumb  

84?mt  ;. .... 

22,524,a3a  kitograms 

460,521  kilograms 

125,000  kilograms .'. 

5,364  mt „ * 

5  358  mt  

October  1,  2003  to  September  30,  2004. 
January  1 ,  2003  to  December  31 ,  2003. 

Lowlat  Chocolate  Crumb ^ 

Infant  Formula  Containing  Oligosaccharides  

Mixes  and  Douohs 

January  1 ,  2003  to  December  31 ,  2003. 
January  1 ,  2003  to  December  31,  2003. 
October  1 ,  2002  to  September  30.  2003. 

October  1 ,  2003  to  September  30.  2004. 

Mixed  Condiments  and  Seasoninos 

523  mt   

October  1 ,  2002  to  September  30.  2003. 

554  mt       : 

October  1 ,  2003  to  September  30,  2004.       , 

Ice  Cream               

3,832,  905  liters  

5,772  kitograms 

5,273,740  kilograms 

328,762  kitograms 

Omt i 

Omt 

740,504  kilograms , 

175,688  kilograms 

6,562,505  kilograms , 

6,218,181  kilograms 

0  kitograms 

0  kilograms .-. ~ 

1,790  kitograms 

1,042  kitograms 

January  1 ,  2003  to  December  31 ,  2003. 

Animal  Feed  Containing  Milk  

Strort  Staole  Cotton              

January  1,  2003  to  December  31,  2003. 
September  20,  2002  to  September  19,  2003. 

Harsh  or  Rough  Cotton  

September  20.  2003  to  September  19,  2004. 
August  1,  2002  to  July  31.  2003. 

Medium  Staple  Cotton '. 

August  1 .  2003  to  July  31 ,  2004. 
August  1,  2002  to  July  31,  2003. 

Extra  Long  Staple  Cotton  \ 

August  1 ,  2003  to  July  31 ,  2004. 
August  1 .  2002  to  July  31 .  2003. 

Cotton  Waste :. 

Cotton,  Processed.  Not  Spun  

August  1 ,  2003  to  July  31 .  2004. 
September  20.  2002  to  September  19.  2003. 
September  20.  2003  to  September  19.  2004. 
September  11,  2002  to  September  10,  2003. 

September  11,  2003  to  September  10.  2004. 

(FR  Doc.  03-14550  Filed  6-11-03;  8:45  am) 
BHJJNQ  COOC  3410-10-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Newspapers  to  be  Used  for  Publication 
of  Legal  Notice  of  Appealable 
Decisions  and  Publication  of  Notice  of 
Proposed  Actions  for  Soutnern 
Region;  Alabama,  Kentucky,  Georgia, 
Tennessee,  Florida,  Louisiana, 
■Mississippi,  Virginia,  West  Virginia, 
Arlcansas,  Oldahoma,  Nortti  Carolina, 
South  Carolina,  Texas,  Puerto  Rico 

agency:  Forest  Service.  USDA. 
ACTION:  Notice. 

SUMMARY:  Deciding  Officers  in  the 
Southern  Region  will  publish  notice  of 
decisions  subject  to  administrative 
appeal  under  36  CFR  parts  215  and  217 
in  the  legal  notice  section  of  the 
newspapers  listed  in  the  SUPPLEMENTARY 
INFORMATION  section  of  this  notice.  As 
provided  in  36  CFR  part  215.5(a)  and  36 
CFR  part  217.5(d),  the  public  shall  be 
advised  through  Federal  Register 
notice,  of  the  newspaper  of  record  to  be 
utilized  for  publishing  legal  notice  of 


decisions.  Newspaper  publication  of 
notice  of  decisions  is  in  addition  to 
direct  notice  of  decisions  to  those  who 
have  requested  it  and  to  those  who  have 
participated  in  project  planning. 
Responsible  OfHcials  in  the  Southern 
Region  will  also  publish  notice  of 
proposed  actions  under  36  CFR  215  in 
the  newspapers  that  are  listed  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  notice.  As  provided  in  36  CFR  part 
215.5(a).  the  public  shall  be  advised, 
through  Federal  Register  notice,  of  the 
newspaper  of  record  to  be  utilized  for 
publishing  notices  on  proposed  actions. 
DATES:  Use  of  these  newspapers  for 
purposes  of  publishing  legal  notice  of 
decisions  subject  to  appeal  under  36 
CFR  parts  215  and  217.  and  notices  of 
proposed  actions  under  36  CFR  part  215 
shall  begin  on  or  after  the  date  of  this 
publication. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Herbster,  Regional  Appeals 
Coordinator.  Southern  Region,  Planning, 
1720  Peachtree  Road,  NW,  Atlanta, 
Georgia  30309,  Phono:  404-347-5235. 
SUPPLEMENTARY  INFORMATION:  Deciding 
Officers  in  the  Southern  Region  will 
give  legal  notice  of  decisions  subject  to 
appeal  luider  36  CFR  part  217  and  the 
Responsible  Officials  in  the  Southern 


Region  will  give  notice  of  decisions 
subject  to  appeal  under  36  CFR  part  215 
in  the  following  newspapers  which  are 
listed  by  Forest  Service  administrative 
imit.  Responsible  Officials  in  the 
Southern  Region  will  also  give  notice  of 
proposed  actions  under  36  CFR  part  215 
in  the  following  newspapers  of  record 
which  are  listed  by  Forest  Service 
administrative  unit.  The  timeframe  for 
comment  on  a  proposed  action  shall  be 
based  on  the  date  of  publication  of  the 
notice  of  the  proposed  action  in  the 
newspaper  of  record.  The  timeframe  for 
appeal  shall  be  based  on  the  date  of 
publication  of  the  legal  notice  of  the 
decision  in  the  newspaper  of  record  for 
both  36  CFR  parts  215  and  217. 

Where  more  than  one  newspaper  is 
listed  for  any  unit,  the  first  newspaper 
listed  is  the  newspaper  of  record  that 
will  be  utilized  for  publishing  the  legal 
notice  of  decisions  and  calculating     ■  , 
timeframes.  Secondary  newspapers 
listed  for  a  particular  unit  are  those 
newspapers  the  Deciding  Officer 
expects  to  use  for  piu'poses  of  providing 
additional  notice. 

The  following  newspapers  will  be 
used  to  provide  notice. 
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Southern  Region 

Regional  Forester  Decisions 

Affecting  National  Forest  System 
lands  in  more  than  one  state  of  the  14 
states  of  the  Southern  Region  and  the 
Commonwealth  of  Puerto  Rico 

Atlanta  Journal,  published  daily  in 
Atlanta,  GA. 

Affecting  National  Forest  System 
lands  in  only  one  state  of  the  14  states 
of  the  Southern  Region  and  the 
Commonwealth  of  Puerto  Rico  or  only 
one  Ranger  District  will  appear  in  the 
newspaper  of  record  elected  by  the 
National  Forest  of  that  state  or  Ranger 
District. 

National  Forests  in  Alabama,  Alabama 

Forest  Supervisor  Decisions 

Montgomery  Advertiser,  published  daily 
in  Montgomery,  AL 

District  Ranger  Decisions 

Bankhead  Ranger  District:  Northwest 

Alabamian,  published  bi-weekly 

(Wednesday  &  Saturday)  in 

Haleyville,  AL 
Conecuh  Ranger  District:  77?e  Andalusia 

Star  News,  published  Daily  (Tuesday 

through  Saturday)  in  Andalusia,  AL 
Oakmulgee  Ranger  District:  The 

Tuscaloosa  News,  published  daily  in 

Tuscaloosa,  AL 
Shoal  Creek  Ranger  District:  The 

Anniston  Star,  published  daily  in 

Anniston,  AL 
Talladega  Ranger  District:  The  Daily 

Home,  published  daily  in  Talladega, 

Al 
Tuskegee  Ranger  District:  Tuskegee 

News,  published  weekly  (Thursday) 

in  Tuskegee,  Al 

Caribbean  National  Forest,  Puerto  Rico 

Forest  Super\isor  Decisions 

El  Nuevo  Dia,  published  daily,  in 

Spanish  in  San  Juan,  PR 
San  Juan  Star,  published  daily  in 

English  in  San  Juan,  PR 

Chattahoochee>Oconee  National  Forest, 
Georgia 

Forest  Supervisor  Decisions 

The  Times,  published  daily  in 
Gainesville,  GA 

District  Ranger  Decisions 

Annuchee  Ranger  District:  Walker 
County  Messenger,  published  bi- 
weekly (Wednesday  &  Friday)  in 
LaFayette.  GA 

Toccoa  Ranger  District:  The  News 
Observer  (newspaper  of  record) 
published  bi-weekly  (Tuesday  & 
Friday)  in  Blue  Ridge,  GA 


The  Dahlonega  Nuggett,  (secondary) 
published  weekly  (Wednesday)  in 

Dahlonega,  GA 
Brasstown  Ranger  District:  North 
Georgia  News,  (newspaper  of  record) 

published  weekly  (Wednesday),  in 

Blairsville,  GA 
Towns  County  Herfild,  (secondary) 

published  weekly  (Thursday)  in 

Hiawassee,  GA 
-  The  Dahlonega  Nuggett,  (secondary) 

published  weekly  (Wednesday)  in 

Dahlonega,  GA 
Tallulah  Ranger  District:  Clayton 

Tribune,  published  weekly 

(Thursday)  in  Clayton,  GA 
Chattooga  Ranger  District:  Northeast 

Georgian,  (newspaper  of  record) 

published  bi-weekly  (Tuesday  & 

Friday)  in  Cornelia,  GA 
Chieftain  &  Toccoa  Record,  (secondary) 

published  bi-weekly  (Tuesday  & 

Friday)  in  Toccoa,  GA 
White  County  News  Telegraph, 

(secondary)  published  weekly 

(Thursday)  in  Cleveland,  GA 
The  Dahlonega  Nuggett,  (secondary) 

published  weekly  (Thursday)  in 

Dahlonega,  GA 
Chattooga  Ranger  District:  Chatsowrth 

Times,  published  weekly 

(Wednesday)  in  Chatsworth,  GA 
Oconee  Ranger  District:  Eatonton 

Messenger,  published  weekly 

(Thursday)  in  Eatonton,  GA 

Cherokee  National  Forest,  Tennessee 

Forest  Supervisor  Decisions 

Knoxyille  News  Sentinel,  published 
daily  in  Knoxville,  TN 

District  Ranger  Decisions 

■  Ocoee-Hiwassee  Ranger  District:  Polk 
County  News,  published  weekly 
(Wednesday)  in  Benton,  TN 

Tellico  Ranger  District:  Monroe  County 
Advocate,  published  tri-weekly 
(Wednesday,  Friday,  and  Sunday)  in 
Sweetwater,  TN 

Nolichucky-Unaka  Ranger  District: 
Greeneville  Sun,  publsiehd  daily 
(except  Sunday)  in  Greeneville,  TN 

Watauga  Ranger  District:  Johnson  City 
Press,  published  <iaily  in  Johnspn 
City,  TN 

Daniel  Boone  National  Forest, 
Kentucky 

Forest  Supervisor  Decisions 

Lexington  Herald-Leader,  published 
daily  in  Lexington,  KY 

District  Ranger  Decisions 

Morehead  Ranger  District:  Morehead 
News,  published  bi-weekly  (Tuesday 
and  Friday)  in  Morehead,  KY 

Stanton  Ranger  District:  The  Clay  City 
Times,  published  weekly  (Thursday) 
in  Stanton,  KY 


London  Ranger  District:  The  Sentinel- 
Echo,  published  tri-weekly  (Monday, 
Wednesday,  and  Friday)  in  London, 
KY 

Somerset  Ranger  District: 
Commonwealth-Journal,  published 
daily  (Sunday  through  Friday)  in 
Somerset,  KY 

Steams  Ranger  District:  McCreary 
County  Record,  published  weekly 
(Tuesday)  in  Whitley  City,  KY 

Redbird  Ranger  District:  Manchester 
Enterprise,  published  weekly 
(Thursday)  in  Manchester,  KY 

National  Forests  in  Florida,  Florida 

Forest  Supervisor  Decisions 

The  Tallahassee  Democrat,  published 
daily  in  Tallahassee,  FL 

District  Ranger  Decisions 

Apalachicola  Ranger  District:  Callioum- 

Liberty  Journal,  published  weekly 

(Wednesday)  in  Bristol,  FL 
Lake  George  Ranger  District:  The  Ocala 

Star  Banner,  published  daily  in  Ocala, 

FL 
Osceola  Ranger  District:  The  Lake  City 

Reporter,  published  daily  (Monday- 
Saturday)  in  Lake  City,  FL 
Seminole  Ranger  District:  The  Daily 

Commercial,  published  daily  in 

Leesburg,  FL 
Wakulla  Ranger  District:  The 

Tallahassee  Democrat,  published 

daily  in  Tallahassee,  FL- 

Francis  Marion  &  Sumter  National 
Forest,  South  Carolina 

Forest  Supervisor  Decisions 

The  State,  published  daily  in  Columbia, 
SC 

District  Ranger  Decisions 

Enoree  Ranger  District:  Newberry 

Observer,  published  tri-weekly 

(Monday,  Wednesday,  and  Friday), 

Newberry,  SC 
Andrew  Pickens  Ranger  District:  The 

DoiVy /oumai,  published  daily  in 

Seneca,  SC 
Long  Cane  Ranger  District:  The  Augusta 

Chronicle,  published  in  Augusta,  GA 
Wambaw  Ranger  District:  Post  and 

Courier,  published  daily  in 

Charleston,  SC 
Winterbee  Ranger  District:  Post  and 

Courier,  published  daily  in 

Charleston,  SC 

George  Washington  and  Jefierson 
National  Forests,  Virginia  and  West 
Virginia 

Forest  Supervisor  Decisions  •■ 

Roanoke  Times,  pubUshed  daily  in 
Roanoke,  VA 
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District  Ranger  Decisions 

Lee  Ranger  District:  Shenandoah  Valley 

Herald,  published  weekly 

(Wednesday)  in  Woodstock.  VA 
Wann  Springs  Ranger  District:  The 

Recorder,  published  weekly 

(Thursday)  in  Monterey,  VA 
James  River  Ranger  District:  Virginian 

Review,  published  daily  (except 

Sunday)  in  Convington.  VA 
Deerfield  Ranger  District:  Daily  News 

Leader,  published  daily  in  Staunton, 

VA 
Dry  River  Ranger  District:  Daily  News 

Record,  published  daily  (except 

Sunday)  in  Harrisonburg,  VA  . 
New  River  Ranger  District:  Roanoke 

Times,  published  daily  in  Roanoke," 

VA 
Glenwood/Pedlar  Ranger  District: 

Roanoke  Times,  published  daily  in 

Roanoke,  VA 
New  Castle  Ranger  District:  Roanoke 

Times,  published  daily  in  Roanoke. 

VA 
Mount  Rogers  National  Recreation  Area: 

Bristol  Herald  Courier,  published  in 

daily  in  Bristol,  VA 
Clinch  Ranger  District:  Kingsport-Times 

News,  published  daily  in  Kingsport, 

TN 

Kisatchie  National  Forest,  Louisiana 

Forest  Supervisor  Decisions 

The  Town  Talk,  published  daily  in 
Alexandria,  LA 

District  Ranger  Decisions 

Caney  Ranger  Distriction:  Minden  Press 

Herald,  (newspaper  of  record) 

published  daily  in  Minden,  LA 
Homer  Guardian  Journal,  (secondary) 

published  weekly  (Wednesday)  in 

Homer,  LA 
Catahoula  Ranger  District:  The  Town 

Talk  puublished  daily  in  Alexandria. 

LA 
Calcasieu  Ranger  District:  The  Town 

Talk,  (newspaper  of  record)  published 

in  daily  in  Alexandria,  LA 
The  Leesville  Ledger,  (secondary) 

published  tri-weekly  (Tuesday, 

Friday,  and  Sunday)  in  Leesville,  LA 
Kisatchie  Ranger  District:  Natchitoches 

Times:  published  daily  (Tuesday 

through  Friday  and  on  Sunday) 
Winn  Ranger  District:  Winn  Parish 

Enterprise,  by  Wednesday)  in 

Winnfield.  LA 

Land  Between  the  Lakes  National 
Recreation  Area,  Kentucky  and 
Tennessee 

Area  Supervisor  Decisions 

The  Paducah  Sun,  published  daily  in 
Paducah,  KY 


National  Forests  in  Mississippi, 
Mississippi 

Forest  Supervisor  Decisions 

Clarion-Ledger,  published  daily  in 
Jackson,  MS 

District  Ranger  Decisions 

Bienville  Ranger  District:  Clarion- 
Ledger,  published  daily  in  Jackspn, 
MS 

Chickasawhay  Ranger  District:  Clarion- 
Ledger,  published  daily  in  Jackson, 
MS 

Delta  Ranger  District:  Clarion-Ledger, 
published  daily  in  Jackson,  MS 

De  Soto  Ranger  District:  Clarion  Ledger, 
published  daily  in  Jackson,  MS 

Holly  Springs  Ranger  District:  Clarion- 
Ledger,  published  daily  in  Jackson, 
MS 

Homochitto  Ranger  District:  Clarion- 
Ledger,  published  daily  in  Jackson, 
MS 

Tombigbee  Ranger  District:  Clarion- 
Ledger,  published  daily  in  Jackson, 
MS 

National  Forests  in  North  Carolina, 
North  Carolina 

Forest  Supervisor  Decisions 

The  Asheville  Citizen-Times,  published 
daily  in  Asheville,  NC 

District  Ranger  Decisions 

Appalachian  Ranger  District:  The 

Asheville  Citizen-Times,  published 

daily  in  Asheville,  NC 
Cheoan  Ranger  District:  Graham  Star. 

published  weekly  (Thursday)  in 

Robbinsville,  NC 
Croatan  Ranger  District:  The  Sun 

Journal,  published  daily  (except 

Saturday)  in  New  Bern,  NC 
Grandfather  Ranger  District:  McDowell 

News,  published  daily  in  Marion,  NC 
Highlands  Ranger  District:  The 

Highlander,  published  weekly  (mid 

May-mid  Nov,  Tues  &  Fri;  mid  Nov- 

mid  May,  Tues  only)  in  Highlands, 

NC 
Fisgah  Ranger  District:  The  Asheville 

Citizen-Times,  published  daily  in 

Asheville,  NC 
Tusquitee  Ranger  District:  Cherokee 

Scout,  published  weekly  (Wednesday) 

in  Murphy,  NC 
Unwharrie  Ranger  District:  Montgomery 

Herald,  published  weekly 

(Wednesday)  in  Troy.  NC 
Wayah  Ranger  District:  The  Franklin 

Press,  published  bi-weekly  (Tuesday 

and  Friday)  in  Franklin,  NC 

Ouachita  National  Forest,  Arkansas 
and  Oklahoma 

Forest  Supervisor  Decisions 

Arkansas  Democrat-Gazette,  published 
daily  in  Little  Rock,  AR 


District  Ranger  Decisions 

Caddo  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock,  AR 
Fourche  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock,  AR 
Jessieville/Winona  Ranger  District: 

Arkansas  Democrat-Gazette, 

published  daily  in  Little  Rock,  AR 
Mena/Oden  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock.  AR 
Poteau/Cold  Springs  Ranger  District: 

Arkansas  Democrat-Gazette, 

published  daily  in  Little  Rock,  AR 
Womble  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock,  AR 
Oklahoma  Ranger  District  (Choctaw; 

Kiamichi;  and  Tiak):  Tulsa  World,. 

published  daily  in  Tulsa,  OK 

Ozark-St.  Francis  National  Forest,     '^ 
Arkansas 

Forest  Supervisor  Decisions 

The  Courier,  published  daily  (Tuesday 
through  Sunday)  in  Russellville,  AR 

District  Ranger  Decisions 

Sylamore  Ranger  District:  Stone  County 

Leader,  published  weekly  (Tuesday) 

In  Mountain  View,  AR 
Buffalo  Ranger  District:  Newton  County 

Times,  published  weekly  in  Jasper, 

AR 
Bayou  Ranger  District:  The  Courier, 

published  daily  (Tuesday  through 

Sunday)  in  Russellville,  AR 
Pleasant  Hill  Ranger  District:  Johnson 

County  Graphic,  published  weekly 

(Wednesday)  in  Clarksville,  AR 
Boston  Mountain  Ranger  District: 

Southwest  Times  Record,  published 

daily  in  Fort  Smith,  AR 
Magazine  Ranger  District:  Southwest 

Times  Record,  published  daily  in  Fort 

Smith,  AR 
St.  Francis  Ranger  District:  The  Daily 

World,  published  daily  (Sunday 

through  Friday)  in  Helena.  AR 

National  Forests  and  Grasslands  in 
Texas,  Texas 

Forest  Supervisor  Decisions 

The  Lufkin  Daily  News,  published  daily 
in  Lufkin.  TX 

District  Ranger  Decisions 

Angelina  National  Forest:  The  Lufkin 

Daily  News,  published  daily  in 

Lufkin,  TX 
Davy  Crockett  National  Forest:  The 

Lufkin  Daily  News,  published  daily  in 

Lufkin.  TX 
Sabine  National  Forest:  The  Lufkin 

Daily  News,  published  daily  in 

Lufkin,  TX 
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Sam  Houston  National  Forest:  The 

Courier,  published  daily  in  Conroe, 

TX 
Caddo  &  LB  J  National  Grasslands: 

Denton  Record-Chronicle,  published 

daily  in  Denton,  TX 

Dated:  June  6,  2003. 
Roberta  A.  Moltzen, 

Deputy  Regional  Forester. 

[FR  Doc.  03-14842  Filed  6-11-03;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMErfT  OF  AGRICULTURE 

Forest  Service 

Okanogan  and  Wenatchee  National 
Forests  Resource  Advisory  Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  alternate  meeting  date. 

SUMMARY:  An  alternate  date  of  June  24 
is  being  proposed  for  the  Okanogan  and 
Wenatchee  National  Forests  Resource 
Advisory  Committee  meeting  that  is 
scheduled  for  July  2, 2003.  If  a  quonmi 
is  not  available  for  the  July  2,  2003 
meeting,  then  this  alternate  meeting  will 
need  to  take  place.  The  alternate 
meeting  would  be  held  at  the  Chelan 
County  Rural  Fire  District  #1  office 
located  at  206  Easy  Street,  Wenatchee, 
Washington.  The  meeting  would  begin 
at  9  a.m.  and  continue  until  3  p.m. 
Committee  members  would  vote  on 
Kittitas  County  Project  selection,  and 
review  and  select  Chelan  County 
projects  proposed  for  Resoiut:e  Advisory 
Committee  consideration  under  Title  II 
of  the  Secure  Rural  Schools  and 
Community  Self-Determination  Act  of 
2000.  All  Okanogan  and  Wenatchee 
National  Forests  Resource  Advisory 
Committee  meetings  are  open  to  the 
public.  Interested  citizens  are  welcome 
to  attend.  To  verify  meeting  status 
please  call  509-662-4335. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Paul  Hart,  Designated  Federal 
Official,  USDA,  Wenatchee  National 
Forest,  215  Melody  Lane,  Wenatchee, 
Washington  98801,  509-662-4335. 

Dated:  June  5.  2003.  .  >» 

Darrel  L.  Kenops, 

Forest  Supervisor,  Okanogan  and  Wenatchee 
National  Forests. 

[FR  Doc.  03-14846  Filed  6-11-03;  8:45  am] 

BHJJNG  CODE  3410-11-M 


DATE  AND  TIME:  Friday,  Jime  20,  2003, 
9:30  a.m. 

PLACE:  U.S.  Commission  on  Civil  Rights, 
624  Ninth  Street,  NW.,  Room  540, 
Washington.  DC  20425. 

Agenda 

I.  Approval  of  Agenda 

n.  Approval  of  Minutes  of  May  9,  2003 

Meeting 
in.  Closed  Meeting  to  Discuss  Personnel 

Matter 
rv.  Staff  Director's  Report 

V.  Staff  Director's  Report 

VI.  State  Advisory  Committee  Report:  Civil 

Rights  Concerns  in  the  Metropolitan 
Washington,  DC  Area  in  the  Aftermath  of 
the  September  11,  2001.  Tragedies 
(Washington,  DC,  Maryland,  and 
Virginia) 

VII.  Ten-Year  Check-Up:  Have  Federal 
Agencies  Responded  to  Civil  Rights 
Recommendations?:  Volume  III 

IX.  Briefmg  on  Racial  and  Cross-National 

Disparities  in  Prisoner  Incarceration 
Rates 

X.  Future  Agenda  Items 
CONTACT  PERSON  FOR  FURTHER 

INFORMATION:  Les  Jin,  Press  and 
Communications,  (202)  376-7700. 

Oebra  A.  Carr, 

Deputy  General  Counsel. 

(FR  Doc.  03-15063  Filed  6-10-03;  4:00  pm] 

BILUNG  CODE  6335-01-M 


COMMISSION  ON  CIVIL  RIGHTS 

Sunshine  Act  Meeting 

AGENCY:  Commission  on  Civil  Rights. 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-552-801] 

Notice  of  Affirmative  Preliminary 
Determination  of  Critical 
Circumstances  for  Voluntary  Section  A 
Respondents:  Certain  Frozen  Fish 
Fillets  From  the  Socialist  Republic  of 
Vietnam;  Correction. 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Departmentof  Commerce. 
ACTION:  Notice;  Correction. 

SUMMARY:  The  Department  of  Commerce 
published  a  notice  in  the  Federal 
Register  on  May  28,  2003,  concerning 
preliminary  critical  circumstances  for 
Certain  Frozen  Fish  Fillets  from  the 
Socialist  Republic  ofVietnam.  The 
docimient  contained  incorrect 
information  at  Paragraph  2. 
EFFECTIVE  DATE:  Jime  12,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Alex 
Villanueva  or  James  C.  Doyle,  AD/CVD. 
Enforcement  Group  III,  Office  9,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 


telephone:  (202)  482-3208,  or  (202) 
482-0159,  respectively. 

Critical  Circumstances 

In  the  Federal  Register  of  May  28, 
2003.  in  68  FR  31681  in  the  second 
column,  correct  the  first  sentence  of  the 
second  paragraph  and  add  an  additional 
sentence  to  read: 

"On  January  24,  2003,  the 
Department,  pursuant  to  section  733(e) 
of  the  Tariff  Act  of  1930,  as  amended 
("the  Act"),  made  preliminary 
determinations  regarding  critical 
circumstances  for  the  four  mandatory 
respondents:  An  Giang  Fisheries  Import 
Export  Joint  Stock  Company  ("Agifish"), 
Can  Tho  Agricultural  and  Animal 
Products  Import  Export  Company 
("CATACO")  Nam  Viet  Company 
Limited  ("Nam  Viet"),  Vinh  Hoan 
Company  Limited  ("Vinh  Hoan"),  as 
well  as  for  the  Vietnam- wide  entity.  We 
made  affirmative  preliminary  critical 
circumstances  determinations  for  Nam 
Viet  and  the  Vietnam-wide  entity  only, 
and  we  did  not  find  a  sufficient  basis  to 
believe  or  suspect  critical  circiunstances 
with  respect  to  Agifish,  CATACO,  or 
Vinh  Hoan." 

Dated:  June  6,  2003. 

Barbara  Tillman, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration,  Group  III. 

[FR  Doc.  03-14886  Filed  6-11-03;  8:45  aip] 

BUJJNG  CODE  3S10-OS-S 


DEPARTMENT  OF  COMMERCE  - 
intemationai  Trade  Administration 

[A-57a-877] 

Notice  of  Antidumping  Duty  Order: 
Lawn  and  Garden  Steel  Fence  Posts 
from  the  People's  Republic  of  China 

AGENCY:  Import  Administration, 
Intemationai  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  antidumping  duty 
order. 

EFFECTIVE  DATE:  June  12,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Salim  Bhabhrawala  or  Chris  Welty, 
Group  II,  Office  5,  Import 
Administration,  Intemationai  Trade 
Administration,  U.S.  Department  of 
Conunerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-1784,  (202)  482- 
0186,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Case  History 

On  April  25,  2003,  the  Department  of 
Commerce  (the  Department)  published 
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its  final  determination  in  the 
antidumping  duty  investigation  of  lawn 
and  garden  steel  fence  posts  from  the 
People's  Republic  of  China  (PRC).  See 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Lawn  and 
Garden  Steel  Fence  Posts  from  the 
Peoples  Republic  of  China,  68  FR  20373 
(April  25,  2003)  (Final  Detennination). 

On  June  2.  2003.  the  International 
Trade  Commission  (the  ITC)  notified  the 
Department  of  its  final  determination 
pursuant  to  section  735(b)(l)(A)(i)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
that  an  industry  in  the  United  States  is 
materially  injured  by  reason  of  less- 
than-fair-value  imports  of  subject 
merchandise  from  the  PRC. 

Scope  of  Order 

For  purposes  of  this  order,  the 
products  covered  consist  of  all  "U" 
shaped  or  "hat"  shaped  lawn  and 
garden  fence  posts  made  of  steel  and/or 
any  other  metal,  weighing  1  pound  or 
less  per  foot,  and  produced  in  the  PRC. 
The  fence  posts  included  within  the 
scope  of  this  order  weigh  up  to  1  pound 
per  foot  and  are  made  of  steel  and/or 
any  other  metal.  Imports  of  these 
products  are  classified  under  the 
following  categories:  fence  posts, 
studded  with  corrugations,  knobs,  studs, 
notches  or  similar  protrusions  with  or 
without  anchor  posts  and  exclude  round 
or  square  tubing  or  pipes. 

These  posts  are  normally  made  in  two 
different  classes,  light  and  heavy  duty. 
Light  duty  lawn  and  garden  fence  posts 
are  normally  made  of  14  gauge  steel 
(0.068  inches  -  0.082  inches  thick).  1.75 
inches  wide,  in  3,  4,  5.  or  6  foot  lengths. 
These  posts  normally  weigh 
approximately  0.45  pounds  per  foot  and 
are  packaged  in  mini-bundles  of  10 
posts  and  master  bundles  of  400  posts. 
Heavy  duty  lawn  and  garden  steel  fence 
posts  are  normally  made  of  13  gauge 
steel  (0.082  inches  -  0.095  inches  thick). 


3  inches  wide,  in  5,  6,  7,  and  8  foot 
lengths.  Heavy  duty  posts  normally 
weigh  approximately  0.90  paunds  per 
foot  and  are  packaged  in  mini-bundles 
of  5  and  master  bundles  of  200.  Both 
light  duty  and  heavy  duty  posts  are 
included  within  the  scope  of  the  order. 

Imports  of  these  products  are 
classified  under  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
subheading  7326.90.85.35.  Fence  posts 
classified  under  subheading  7308.90  are 
also  included  within  the  scope  of  the 
order  if  the  fence  posts  are  made  of  steel 
and/ or  metal. 

Specifically  excluded  from  the  scope 
are  other  posts  made  of  steel  and/or 
other  metal  including  "tee"  posts,  farm 
posts,  and  sign  posts,  regardless  of 
weight.'  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
under  order  is  dispositive. 

Antidumping  Duty  Order 

On  June  2,  2003.  in  accordance  with 
section  735(d)  of  the  Act.  the  ITC 
notified  the  Department  of  its  final 
determination  that  the  industry  in  the 
United  States  producing  lawn  and 
garden  steel  fence  posts  is  materially 
injured  within  the  meaning  of  sectibn 
735(b)(l)(A)(i)  of  the  Act  by  reason  of 
imports  of  the  subject  merchandise  from 
the  PRC. 

Therefore,  in  accordance  with  section 
736(a)(1)  of  the  Act.  the  Department  will 
direct  the  U.S.  Bureau  of  Customs  and 
Border  Protection  (BCBP)  to  assess. 
upon  further  advice  by  the  Department, 
antidumping  duties  equal  to  the  amount 
by  which  the  normal  value  of  the 
subject  merchandise  exceeds  the  export 
price  or  constructed  export  price  of  the 
subject  merchandise  for  all  relevant 
entries  of  lawn  and  garden  steel  fence 
posts  from  the  PRC.  except  for  (1) 
subject  merchandise  exported  by  China 


Nanyang  Import  &  Export  Corporation, 
which  was  produced  by  Tianjin 
Shenyuan  Steel  Company.  Ltd.  or 
Tianjin  Sunny  Steel  Products  Company, 
Ltd.,  and  (2)  subject  merchandise 
exported  by  Shanghai  BaoSteel 
International  Economic  and  Trading 
Co..  Ltd..  which  was  produced  by 
Hail^zhou  Hongyuan  Sporting  Goods 
Co..  Ltd..  both  of  which  received  de 
minimis  antidumping  duty  margins. 
The  antidumping  duties  will  be 
assessed  on  all  unliquidated  entries  of 
lawn  and  garden  steel  fence  posts 
subject  to  this  order,  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  December  4, 
2002.  the  date  of  publication  of  the 
Department's  preliminary  determination 
in  the  Federal  Register.  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and  Postponement 
of  Final  Determination:  Lawn  and 
Garden  Steel  Fence  Posts  from  the 
Peoples  Republic  of  China,  67  FR  72141 
(December  4.  2002).  Finally,  we  will 
instruct  BCBP  to  liquidate  without 
regard  to  antidumping  duties  and  to 
refund  all  cash  deposits  or  bonds  posted 
on  subject  merchandise  exported  by 
China  Nanyang  Import  &  Export 
Corporation,  which  was  produced  by 
Tianjin  Shenyuan  Steel  Company,  Ltd. 
or  Tianjin  Sunny  Steel  Products 
Company,  Ltd. 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  the 
BCBP  must  require,  at  the  same  time  as 
importers  would  normally  deposit 
estimated  duties,  a  cash  deposit  equal  to 
the  estimated  weighted-average 
antidumping  duty  margins  as  noted 
below.  The  'PRC-Wide  Rate  "  rate 
applies  to  all  non-excluded  exporters  of 
subject  merchandise  not  specifically 
listed.  The  weighted-average  dumping 
margins  are  as  follows: 


Manufacturer/exporter 

Weighted-Average  Margin  (percent) 

Hebei  Metals  and  Minerals  Imports  and  Export  Corpofation 

PRC-Wtde  Rate  

6.60 
15.61 

>  Tw  posts  are  made  by  rolling  red  hot  steel  into 
a  "T"  shape.  These  peats  do  not  have  tabs  or  holes 


to  help  secure  fencing  to  them  and  have  primarily 
farm  and  industrial  uses. 


Federal  Register /Vol.  68,  No.  113 /Thursday,  June  12,  2003 /Notices 


This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
lawn  and  garden  steel  fence  posts  from 
the  PRC,  piu-suant  to  section  736(a)  of 
the  Act.  Interested  parties  may  contact 
the  Department's  Central  Records  Unit, 
Room  B-099  of  the  Main  Commerce 
Building,  for  copies  of  an  updated  list 
of  antidumping  duty  orders  currently  in 
effect. 

This  order  is  issued  and  published  in 
accordance  with  section  736(a)  of  Act 
and  19  CFR  351.211(b). 
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Dated:  June  6.  2003. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 

JFR  Doc.  03-14887  Filed  6-11-03;  8:45  am] 
BIUJNG  CODE  3510-OS-S 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-57&-601] 

Notice  of  Postponement  of  Final 
Results  of  2001-2002  Administrative 
Review:  Tapered  Roller  Bearings  and 
Parts  Thereof,  Finished  and 
Unfinished,  from  the  People's  Republic 
of  China 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
DATES:  June  12.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  Grasso  at  (202)  482-3853  or 
Andrew  Smith  at  202-482-1276.  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.  Washington,  DC  20230. 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  ("the  Act"), 
requires  the  Department  to  issue  the 
preliminary  results  of  an  administrative 
review  within  245  days  after  the  last  day 
of  the  anniversary  month  of  an  order  for 
which  a  review  is  requested  and  a  final 
determination  within  120  days  after  the 
date  on  which  the  preliminary  results 
are  published.  However,  if  it  is  not 
practicable  to  complete  the  review 
within  the  time  period,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  these  deadlines  to 
a  maximum  of  365  days  and  180  days, 
respectively.  Further,  the  Department 
may  extend  the  time  for  making  a  final 
determination  without  extending  the 
time  for  making  a  preliminary 
determination,  if  such  final 
determination  is  made  not  later  than 


300  days  after  the  date  on  which  the 
preliminary  determination  is  published. 

Postponement  of  Final  Results 

On  July  18,  2002.  the  Department 
published  a  notice  of  initiation  of 
administrative  review  of  the 
antidumping  duty  order  on  taperdd 
roller  bearings  and  parts  thereof, 
finished  and  unfinished,  from  the 
People's  Republic  of  China,  covering  the 
period  June  1,  2001  to  May  31,  2002  (67 
FR  48435).  On  February  14,  2003.  the 
Department  published  the  preliminary 
results  and  partial  rescission  of  this 
administrative  review  of  TRBs  from  the 
PRC.  See  Tapered  Roller  Bearings  and 
Parts  Thereof,  Finished  and  Unfinished, 
From  the  People's  Republic  of  China: 
Preliminary  Results  of  2000-2001 
Administrative  Review  and  Partial  . 
Rescission  of  Review,  68  FR  7500 
(February  14,  2003)  {"Preliminary 
Results').  In  the  Preliminary  Results  we 
stated  that  we  would  make  our  final 
determination  for  the  antidumping  duty 
investigation  no  later  than  120  days 
after  the  date  of  publication  of  the 
preliminary  results  (i.e.,  February  14, 
2003). 

Due  to  the  complexity  of  the  issues, 
the  Department  concludes  that  these 
reviews  are  extraordinarily  complicated. 
See  Memorandum  from  Team  to  Jeffrey 
May,  "Extension  of  Time  Limit  for  Final 
Results."  dated.  June  6.  2003.  Therefore, 
the  Department  is  extending  the  time 
limit  for  completion  of  these  final 
results  to  not  later  than  July  16,  2003, 
in  accordance  with  section  751(a)(3)(A) 
of  the  Act. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  and  777(i)(l)  of  the 
Act. 

Dated:  June  6,  2003. 

Jeffrey  May, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  03-14885  Filed  6-11-03;  8:45  am] 

BILUNG  CODE  3S1(M}S-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  030523132-3132-01;  1.0. 
051603B] 

Financial  Assistance  for  Fisheries 
Disasters;  Blue  Crab  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  solicitation  for 
applications. 


SUMMARY:  This  Fisheries  Disaster 
program  provides  assistance  for  the  blue 
crab  fishing  industry  which  has  been 
adversely  ajffected  by  reduced  harvests 
and  sales  of  blue  crab. 
DATES:  Your  application  must  be    ' 
received  by  close  of  business  5  p.m. 
eastern  daylight  time  on  June  27,  2003. 
ADDRESSES:  You  can  obtain  an 
application  package  from.  NMFS, 
Southeast  Region,  State/Federal  Liaison 
Office,  9721  Executive  Center  Drive  N., 
St.  Petersburg,  FL  33702;  (727-570- 
5324)  or  the  NMFS,  Northeast  Region, 
State.  Federal  and  Constituent  Programs 
Office,  One  Blackburn  Drive, 
Gloucester,  MA  01930;  (978-281-9243). 
You  may  also  obtain  forms  from:  http:/ 
/caldera. sero.nmfs.gov/grants/ 
grants.htm. 

FOR  FURTHER  INFORMATION  CONTACT:  EUie 
Francisco  Roche.  Chief.  State/Federal 
Liaison  Office.  NMFS  Southeast  Region 
at  727-570-5324;  Ellie.Roche@noaa.gov 
or  Harry  Mears.  Director.  State.  Federal 
and  Constituent  Programs  Office,  NMFS 
Northeast  Region  at  978-281-9243; 
Harry.Mears@noaa.gov 

SUPPLEMENTARY  INFORMATION: 

L  Authority 

We  are  soliciting  applications  for 
Federal  assistance  pursuant  to  Division 
N,  Title ,V,  Section  501  (Fisheries 
Disasters), of  the  Consolidated 
Appropriations  Resolution,  2003  Public 
Law  108-7.  Catalog  of  Federal  Domestic 
Assistance  Number:  11.452  Unallied 
Industry  Projects 

n.  Program  Description  and  Purpose 

Assistance,  as  described  below,  is 
being  provided  to  blue  crab  fisheries 
affected  by  reduced  harvests  and  sales 
of  blue  crab  in  proportion  to  the  amount 
of  the  catch  landed  by  each  State.  Funds 
may  be  used  only  for:  personal 
assistance  with  priority  given  to  food, 
energy  needs,  housing  assistance.  _ 

transportation  fuel,  and  other  urgent 
needs;  assistance  for  small  businesses 
including  fishermen,  fish  processors, 
and  related  businesses  serving  the 
fishing  industry;  domestic  product 
marketing  and  seafood  promotion;  and 
state  seafood  testing  programs. 

ni.  Funding  Availability 

Approximately  $5.0  million  will  be 
available  in  fiscal  year  (FY)  2003  for 
new  projects  for  blue  crab  fisheries 
affected  by  reduced  harvests  and  sales 
of  blue  crab  ia  proportion  to  the  amount 
of  the  catch  landed  by  each  state. 

IV.  Funding  Period  and  Restrictions 

Grants  will  be  awarded  for  a 
maximum  period  of  36  months.  Not 
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more  than  5  percent  of  grant  funds  may 
be  used  for  administrative  expenses, 
and  no  funds  may  be  used  for  lobbying 
activities  or  representational  expenses. 
Construction  is  not  an  allowable  activity 
under  this  program,  so  applications  will 
not  be  accepted  for  construction 
projects. 

V.  Cost  Sharing 

Cost-sharing  is  not  required  for  this 
fisheries  disaster  program. 

VI.  Eligibility  Information 

State,  local  and  Indian  tribal 
governments  and  institutions  of  higher 
education  are  eligible  to  apply. 

VU.  Application  Information 

Content.  Form  and  Submission  of 
Applications 

Project  applications  must  include  a 
narrative  project  description  to  include 
(1)  documentation  that  the  blue  crab 
fisheries  have  been  affected  by  reduced 
harvests  and  sales  of  blue  crab:  (2) 
documentation  of  the  amount  of  blue 
crab  landed  in  the  state  each  year  from 
1999  to  2001;  (3)  project  goals  and 
objectives  which  provide  a  clear 
presentation  of  the  proposed  work;  (4)  a 
statement  of  work  (project  design  and 
management,  including  who  is 
responsible,  expected  products,  and 
participants  other  than  the  applicant:  (5) 
methods  for  carrying  out  the  project: 
and  (6)  a  summary  of  the  existing  state 
of  knowledge  related  to  the  project,  and 
contribution  and  relevance  of  how  the 
proposed  activities  will  fulfill  the 
purposes  of  the  disaster  assistance,  as 
described  in  Section  II  above.  Project 
applications  must  identify  the  principal 
participants  and  include  copies  of  any 
agreements  describing  the  specific  tasks 
to  be  performed  by  those  participants.  A 
budget,  which  includes  a  detailed 
breakdown  by  category  of  expenditures, 
with  appropriate  cost  estimates  and 
justifications  as  they  relate  to  specific 
aspects  of  the  project,  must  be  provided. 

Applications  must  be  one-sided  and 
unbound.  You  must  submit  one  signed 
original  and  two  signed  copies  of  the 
completed  application  (including 
supporting  information).  We  will  accept 
neither  facsimile  applications,  nor 
electronically  forwarded  applications. 

The  three  copies  (one  original  and 
two  copies)  should  be  submitted  to 
either  the  NMFS  Southeast  Regional 
Office,  State/Federal  Liaison  Office  or 
the  NMFS  Northeast  Regional  Office, 
State,  Federal  and  constituent  Programs 
Office  (see  AOORESSCS).  We  must  receive 
your  application  by  close  of  business  5 
p.m.  eastern  daylight  time  on  June  27, 
2003.  Applications  received  after  that 


time  will  not  be  considered  for  funding. 
All  incomplete  applications  will  be 
returned  to  the  applicant. 

Applications  received  after  the 
deadline  (see  DATES)  will  not  be 
considered  for  funding.  Postmark  prior 
to  the  end  of  the  receipt  period  will  not 
be  sufficient.  Facsimile  applications 
will  not  be  accepted.  Generally, 
applicants  will  be  notified  within  45 
days  from  the  date  of  publication  of  this 
notice  whether  their  applications  have 
been  reconunended  for  funding.  It  may 
take  up  to  an  additional  30  days  for  the 
Grants  Office  to  process  the  awards. 
Applicants  should  consider  this 
processing  time  in  developing  requested 
start  dates  for  their  applications. 

VIII.  Application  Review  and  Selection 
Process 

When  we  receive  applications  we  will 
screen  them  to  ensure  the  following: 
that  they  were  received  by  the  deadline 
date  (see  DATES);  that  the  included  SF 
424  was  signed  and  dated  by  an 
authorized  and  eligible  representative; 
that  the  proposal  addresses  the  program 
purpose;  and  that  a  budget,  statement  of 
work,  milestones,  and  clearly  identified 
principal  investigators  and 
organizations  carrying  out  work  under 
the  proposed  project  are  included. 

Merit  Review  -  Applications 
responsive  to  this  solicitation  will  be 
evaluated  by  three  individuals  having 
expertise  in  fisheries  disaster  funding 
assistance  in  order  to  determine  their 
merit.  Reviewers  will  assess  the 
applications  on  the  criteria  listed  below, 
which  are  weighted  equally.  Each 
reviewer  will  provide  individual 
evaluations  of  the  proposals.  Based  on 
these  individual  evaluations,  NMFS,  as 
applicable,  will  rank  the  applications 
received  on  behalf  of  the  blue  crab 
fisheries  fishing  industries  of  each  the 
state. 

The  following  Evaluation  Criteria  will 
be  applied  by  the  reviewers:  (1) 
Importance/relevance  and  applicability 
of  the  application  -  how  the  application 
relates  to  the  accomplishments  of  the 
program's  purpose;  (2)  Technical  and/or 
scientific  merit  -  whether  the 
application  has  sufficient  technical  and 
scientific  merit  that  will  adequately 
address  project  goals  and  objectives:  (3) 
Overall  qualifications  of  the  applicant  - 
experience  with  the  fishing  industry:  (4) 
Project  costs  -  whether  the  proposed 
costs  are  reasonable  and  consistent  with 
Section  11,  Program  Description  and 
Purpose,  and  Section  III,  Funding 
Availability:  and  (5)  Outreach  and 
education  -  whether  the  scope  of  the 
applicant's  proposed  activities  are 
sufficient  to  disseminate  disaster  relief 
information. 


Following  the  merit  review,  the 
applications  will  be  provided  to  the 
Regional  Administrator,  Southeast 
Region  or  the  Regional  Administrator, 
Northeast  Region  who  are  the  selecting 
officials  for  their  respective  regions.  In 
determining  the  projects  to  be 
recommended  for  funding,  the  Regional 
Administrators  will  consider  the 
evaluation  and  rankings  of  the  review 
panel  members,  along  with  the 
following  selection  factors:  Availability 
of  funding:  balance/distribution  of 
funds  by  geography/institutions/project 
types:  duplication  of  effort  through 
other  projects  funded  or  considered  for 
funding  by  NOAA  or  other  federal 
agencies:  program  priorities  and  policy 
factors:  applicants'  prior  award 
performance:  and  partnerships  with/ 
participation  of  targeted  groups. 

IX.  Award  Administration  Information 

1 .  Award  Notices  -  Successful 
applicants  of  proposed  projects 
generally  will  be  notified  approximately 
within  30  days  from  the  date  of 
publication  of  this  notice.  Projects  must 
not  be  initiated  until  a  signed  award  is 
received  from  the  NOAA  Grants  Office. 
Unsuccessful  applications  will  be 
returned  to  the  applicant. 

2.  Administrative  Requirements  -  If 
you  are  selected  to  receive  a  grant  award 
for  a  project,  you  must: 

-  Manage  the  day-to-day  operations  of 
the  project,  be  responsible  for  the 
performance  of  all  activities  for  which 
funds  are  granted,  and  be  responsible 
for  the  satisfaction  of  all  administrative 
and  managerial  conditions  imposed  by 
the  award. 

-  Keep  records  sufficient  to  document 
any  costs  incurred  under  the  award,  and 
allow  access  to  these  records  for  audit 
and  examination  by  the  Secretary  of 
Commerce,  the  Comptroller  General  of 
the  United  States,  or  their  authorized 
representatives:  and,  submit  financial 
status  reports  (SF  269)  to  the  NOAA 
Grants  Office  in  accordance  with  the 
award  conditions. 

3.  Reporting  -  Successful  applicants 
will  be  required  to: 

-  Submit  semiannual  project  status 
reports  on  the  use  of  funds  and 
describing  the  progress  of  the  project 
and  other  acceptable  deliverable  to 
NMFS  within  30  days  after  the  end  of 
each  6-month  period.  You  will  submit 
these  reports  to  the  individual  identified 
as  the  NMFS  Program  Officer  in  the 
funding  agreement. 

-  Submit  a  final  report  within  90  days 
after  completion  of  each  project  to  the 
NMFS  Program  Officer.  The  final  report 
must  describe  the  project  and  include 
an  evaluation  of  the  work  you 
performed  and  the  results  and  benefits 
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in  sufficient  detail  to  enable  us  to  assess 
the  success  of  the  completed  project. 
Upon  request,  we  will  provide  you  with 
formats  for  the  semiannual  and  final 
reports. 

We  are  committed  to  using  available 
technology  to  achieve  the  timely  and 
wide  distribution  of  final  reports  to 
those  who  would  benefit  from  this 
information.  Therefore,  you  are 
encouraged  to  submit  final  reports  in 
electronic  format,  in  accordance  with 
the  award  terms  and  conditions.  The 
costs  associated  with  preparing  and 
transmitting  your  final  reports  in 
electronic  format  to  the  grant  award  are 
allowable  expenses. 

X.  Other  Requirements 

The  Department  of  Commerce  Pre- 
Award  Notification  Requirements  for 
Grants  and  Cooperative  Agreements 
contained  in  the  Federal  Register  notice 
of  October  1,  2001  (66  FR  49917),  as 
amended  by  the  Federal  Register  notice 
published  on  October  30,  2002  (67  FR 
55109),  are  applicable  to  this 
solicitation. 

Intergovenunental  Review  - 
Applications  under  this  program  are 
subject  to  the  provisions  of  Executive 
Order  12372,  Iniergoveromental  Review 
of  Federal  Programs.  Applicants  must 
contact  their  State's  Single  Point  of 
Contact  (SPOC)  to  find  out  about  and 
comply  with  the  State's  process  imder 
Executive  Order  12372.  The  names  and 
addresses  of  the  SPOCs  are  listed  in  the 
Office  of  Management  and  Budget's 
home  page  at  http:// 
www.  whitehouse.gov/omb/gmnts/ 
spoc.html. 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  the  purposes  of 
Executive  Order  12866. 

Prior  notice  and  an  opporttmity  for 
public  comment  are  not  required  by  the 
Administrative  Procediu-e  Act  for  rules 
concerning  public  property,  loans, 
grants,  benefits,  and  contracts  (5  USC 
553(a)(2)).  Because  notice  and 
opportimity  for  comment  are  not 


Category 


required  pursuant  to  5  USC  553  or  any 
other  law,  the  analjrtical  requirements  of 
the  Regulatory  Flexibility  Act  (5  USC 
601  et  seq.)  are  inapplicable.  Therefore, 
a  regulatory  flexibility  analysis  is  not 
required  and  has  not  been  prepared. 
Notwithstanding  any  other  provision  of 
law,  no  person  is  required  to  respond  to, 
nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act,  unless  that 
collection  displays  a  currently  valid 
Office  of  Management  and  Budget 
(OMB)  control  number.  This  notice 
contains  coUection-of-information 
requirements  subject  to  the  Paperwork 
Reduction  Act.  The  use  of  Standard 
Forms  424.  and  269  has  been  approved 
by  OMB  under  the  respective  control 
numbers  0348-0043,  and  0348-0039. 

Dated:  June  6,  2003. 
John  Oliver, 

Deputy  Assistant  Administrator  for 
Operations,  National  Marine  Fisheries 
Service. 

(FR  Doc.  03-14864  Filed  6-11-03;  8:45  am] 
BILLING  CODE  3S1»-22-S 


COMMITTEE  FOR  THE  ,     . 

IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  the 
People's  Republic  of  China 

June  5,  2003. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  adjusting  limits. 


EFFECTIVE  DATE:  June  12,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 


Sublevels  in  Group  I 
317/326 


335  ....... 

336 

338/339 


quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the 
Biueau  of  Customs  and  Border 
Protection  Web  site  at  http:// 
www.customs.gov.  For  information  On 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
Web  site  at  http://otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3. 1972.  as 
amended. 

The  ciurent  limits  for  certain 
categories  are  being  reduced  for 
carryforward  used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  -<- 

CORREUVnON:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599, 
published  on  January  13,  2002).  Also 
see  67  FR  63891.  published  on  October 
16, 2002.  -t 

James  C.  Leonard  m. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

June  5,  2003. 

Commissioner, 

Bureau  of  Customs  and  Border  Protection. 
Washington,  DC  20229. 

Dear  Conunissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  October  9,  2002.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products,      ; 
produced  or  manufactured  in  China  and  i/ 

exported  during  the  twelve-month  period 
which  began  on  January  1 ,  2003  and  extends 
through  December  31,  2003. 

Effective  on  June  12,  2003,  you  are  directed 
to  reduce  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Twelve-month  limit  ^ 


340 
341 


342 

347/348 


24,701,692  square  meters  of  which  not  more  ttian  4,589,417  square 
meters  shall  t>e  in  Category  326. 

387,745  dozen, 

194,035  dozen. 

2,334,524  dozen  of  wtiich  not  more  than  1 ,783,565  dozen  shall  be  in 
Categories  338-S/339-S  ». 

796,599  dozen  of  which  not  more  than  410,497  dozen  shall  be  in  Cat- 
egory 340-Z3. 

698,800  dozen  of  which  not  more  than  426,831  dozen  shall  be  in  Cat- 
egory 341-Y*. 

279,419  dozen. 

2.297,290  dozen. 
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351  

352  

361  

362  

363  

443  

445/446 

447  

614  

636  

638/639 

640  

641  

642  

644  

648  

651  


652  

666pt  « 


Twelve-month  limit  ^ 


639,733  dozen. 
1 .669,894  dozen. 
4,733,235  numbers. 
7,754,288  numbers. 
22,632,509  numbers. 
129,418  numbers 
280,700  dozen. 
72,004  dozen. 
13,495.825  square  meters. 
574,966  dozen. 
2,493.889  dozen. 
1,377.989  dozen. 
1,303.838  dozen. 
375,597  dozen. 
3,572,431  numbers. 
1.149,812  dozen. 

851,427  dozen  of  which  not  more  ttian  150.661  dozen  shall  be  in  Cat- 
egory 651-8*. 
3.200.952  dozen. 
516,784  kilograms. 


'  The  limits  have  not  been  adjusted  to  account  tor  any  imports  exported  after  December  31.  2002. 

2  Category  338-S:  all  HTS  numbers  except  6109  10.0012,  6109  10.0014,  6109.10.0018  and  6109.10.0023;  Category  339-S:  all  HTS  numbers 
except  6109.10.0040,  6109  10 0045,  6109  10 0060  and  6109.100065. 

3  Category  340-Z:  only  HTS  numbers  6205  20.2015.  6205  20.2020,  6205.20.2050  and  6205.20.2060. 
"Category  341-Y:  only  HTS  numbers  6204  22  3060.  6206  30  3010,  6206.30.3030  and  6211.42,0054. 
^Category  651-B:  only  HTS  numbers  6^07  22  0015  and  6108  32.0015. 

6  Category   666pt.:    all   HTS    numbers   except   5805  00  4010,    6301.10  0000,    6301.40.0010,    6301.40.0020,   6301.90.0010,    6302.53.0010, 

6302  53  0020     6302  53  0030,    6302  93.1000,    6302  93.2000,    6303.12.0000,    6303  19.0010,    6303  92.1000.    6303.92.2010,    6303.92.2020. 

6303  990010,   6304  112000,   6304.19  1500,   6304  19.2000,   6304,91.0040,   6304.93.0000,   6304.99.6020.   6307.90.9884.   9404.90.8522   and 
9404.90.9522 


The  Committee  for  the  Implementation  of 
Textile  Agreements  ha.s  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
lames  C.  Leonard  III, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.03-14826  Filed  6-11-03;  8:45  am] 

BILUfMj  CODE  3510-OR-S 


COMMrTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Request  for  Public  Comments  on 
Commercial  Availability  Petition  under 
the  African  Growth  and  Opportunity 
Act  (AGOA),  the  UnHed  States- 
Caribbean  Basin  Trade  Partnership  Act 
(CBTPA),  and  the  Andean  Trade 
Promotion  and  Drug  Eradication  Act 
(ATPDEA) 

lune  9,  2003. 

agency:  The  CommiHee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Request  for  public  comments 
concerning  a  petition  for  a 
determination  that  certain  ring  spun 
single  yarns,  made  of  micro  modal  Hber 
and  U.S.  pima  cotton,  cannot  be 
supplied  by  the  domestic  industry  iu 
commercial  quantities  in  a  timely 
manner  under  the  AGOA.  the  CBTPA, 
and  the  ATPDEA. 


summary:  On  June  5.  2003.  the 
Chairman  of  CITA  received  a  petition 
from  Alston  and  Bird,  L.L.P.,  on  behalf 
of  their  client,  Ge-Ray  Fabrics.  Inc., 
alleging  that  ring  spun  single  yam  of 
English  yarn  numbers  30  and  50, 
containing  50  percent  or  more,  but  less 
than  85  percent,  by  weight  of  0.9  denier 
or  finer  micro  modal  fiber,  mixed  solely 
with  U.S.  origin  extra  long  pima  cotton, 
classified  in  subheading  5510. 30. 000  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS),  cannot  be      . 
supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner.  The  petition  requests  that 
women's  and  girls'  knit  blouses,  shirts, 
lingerie,  and  underwear  from  such  yams 
or  from  U.S. -formed  fabrics  containing 
such  yams  be  eligible  for  preferential 
treatment  under  the  AGOA,  the  CBTPA, 
and  the  ATPDEA.  CITA  hereby  solicits 
public  comments  on  this  request,  in 
particular  with  regard  to  whether  such 
yams  can  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner.  Comments  must  be 
submitted  by  June  27.  2003  to  the 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
Room  3001 .  United  States  Department 
of  Commerce,  14th  and  Constitution 
Avenue,  NW.  Washington,  DC.  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-3400. 


SUPPLEMENTARY  INFORMATION: 

Authority:  Section  112(b)(5)(B)  of  the 
AG.OA:  Section  213(b)(2)(A)(v)(II)  of  the 
CBTPA,  as  added  by  Section  211(a)  of  the 
CBTPA;  Sections  1  and  6  of  Executive  Order 
No.  13191  of  January  17.  2001:  Section  204 
(b)(3)(B)(ii)  of  the  ATPDEA.  Presidential 
Proclamation  7616  of  October  31,  2002. 
Executive  Order  13277  of  November  19. 
2002.  and  the  United  States  Trade 
Representative's  Notice  of  Further 
Assignment  of  Functions  of  November  25, 
2002. 

Background 

The  AGOA.  the  CBTPA.  and  the 
ATPDEA  provide  for  quota-  and  duty- 
free treatment  for  qualifying  textile  and 
apparel  products.  Such  treatment  is 
generally  limited  to  products 
manufactured  from  yams  and  fabrics 
formed  in  the  United  States  or  a 
beneficiary  country.  The  AGOA,  the 
CBTPA.  and  the  ATPDEA  also  provide 
for  quota-  and  duty-free  treatment  for 
apparel  articles  that  are  both  cut  (or 
knit-to-shape)  and  sewn  or  otherwise 
assembled  in  one  or  more  beneficiary 
countries  from  fabric  or  yam  that  is  not 
formed  in  the  United  States,  if  it  has 
been  determined  that  such  fabric  or  yam 
cannot  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner.  In  Executive  Order  No. 
13191  (66  FR  7271)  and  piusuant  to 
Executive  Order  No.  13277  (67  FR 
70305)  and  the  United  States  Trade 
Representative's  Notice  of  Redelegation 
of  Authority  and  Fiuther  Assignment  of 


Functions  (67  FR  71606),  the  President 
delegated  to  CITA  the  authority  to 
determine  whether  yams  or  fabrics 
cannot  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  maimer  imder  the  AGOA,  the 
CBTPA,  or  the  ATPDEA.  On  March  6, 
2001,  CITA  published  procedures  that  it 
will  follow  in  considering  requests  (66 
FR  13502). 

On  June  5,  2003,  the  Chairman  of 
CITA  received  a  petition  from  Alston 
and  Bird,  L.L.P.,  on  behalf  of  their 
client,  Ge-Ray  Fabrics,  Inc..  alleging  that 
ring  spun  single  yam  of  English  yam 
numbers  30  and  50,  containing  50 
percent  or  more,  but  less  than  85 
percent,  by  weight  of  0.9  denier  or  finer 
micro  modal  fiber,  mixed  solely  with 
U.S.  origin  extra  long  pima  cotton, 
classified  in  subheading  5510.30.000  of 
the  HTSUS.  for  use  in  women's  and 
girls'  knit  blouses,  shirts,  lingerie,  and 
imderwear,  cannot  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  manner.  It 
requests  quota-  and  duty-free  treatment 
under  the  AGOA,  the  CBTPA,  and  the 
ATPDEA  for  these  apparel  articles  that 
are  both  cut  (or  knit-to-shape)  and  sewn 
in  one  or  more  AGOA,  CBTPA.  or 
ATPDEA  beneficiary  countries  from 
such  yams  or  U.S.-formed  fabrics 
containing  such  yams. 

CITA  is  soliciting  public  comments 
regarding  this  request,  particularly  with 
respect  to  whether  this  yam  can  be 
supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner.  Also  relevant  is  whether  other 
yams  that  are  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner  are  substitutable  for  this 
yam  for  purposes  of  the  intended  use. 
Comments  must  be  received  no  later 
than  Jime  27,  2003.  Interested  persons 
are  invited  to  submit  six  copies  of  such 
comments  or  information  to  the 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
room  3100,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW..  Washington,  DC  20230. 

If  a  comment  alleges  that  this  yam  can 
be  supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
maimer,  CITA  will  closely  review  any 
supporting  documentation,  such  as  a 
signed  statement  by  a  manufacturer  of 
the  yam  stating  that  it  produces  the  yam 
that  is  the  subject  of  the  request, 
including  the  quantities  that  can  be 
supplied  and  the  time  necessary  to  fill 
an  order,  as  well  as  any  relevant 
information  regarding  past  production. 

CITA  will  protect  any  business 
confidential  information  that  is  marked 
business  confidential  from  disclosure  to 
the  full  extent  permitted  by  law.  CITA 
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will  make  available  to  the  public  non- 
confidential versions  of  the  request  and 
non-confidential  versions  of  any  public 
comments  received  with  respect  to  a 
request  in  room  3100  in  the  Herbert 
Hoover  Building,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
Persons  submitting  comments  on  a 
request  are  encouraged  to  include  a  non- 
confidential version  and  a  non- 
confidential summary. 

James  C.  Leonard  m. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.03-14958  Filed  6-10-03;  12:47  pm] 
BILLING  CODE  3510-On-S 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Notice  of  Availability  of  Funds  for 
Parent  Drug  Corps  Program 

AGENCY:  Corporation  for  National  and 

Community  Service. 

ACTION:  Notice  of  funding  availability. 


SUMMARY:  The  Corporation  for  National 
and  Commimity  Service  (hereinafter  the 
"Corporation")  announces  the 
availability  of  approximately  $4,167,000 
in  grant  funds  for  a  nonprofit 
organization  to  implement  the  Parent 
Dmg  Corps  Program  ("the  Parent  Corps 
Program").  The  purpose  of  the  grant  is 
to  fund  a  national  training  system  and 
develop  a  network  of  volunteer  parents 
engaged  in  a  nationwide  substance 
abuse  prevention  effort.  This  estimate  is 
a  projection  for  the  guidance  of 
potential  applicants.  The  Corporation  is 
not  bound  by  any  estimate  in  this 
notice.  These  funds  are  available  under 
authority  provided  in  Public  Law  108- 
7,  the  Omnibus  Appropriations  Act  for 
fiscal  year  2003.  The  program  is  a 
special  volunteer  program  imder  section 
122  of  the  Domestic' Volunteer  Service 
Act  of  1973,  as  amended  (42  U.S.C. 
4992).  Applicable  regulations  include 
the  uniform  administrative 
requirements  for  grants  and  agreements 
with  institutions  of  higher  education, 
hospitals,  and  other  nonprofit 
organizations,  45  CFR  part  2543. 

Eligible  nonprofit  organizations, 
including  community  organizations 
(faith-based  and  secular),  are 
encouraged  to  apply.  The  Corporation 
anticipates  receiving  fewer  than  ten 
applications  for  this  solicitation,  and 
anticipates  making  one  grant  award 
under  this  announcement.  The 
Corporation  will  make  an  award 
covering  a  period  not  to  exceed  three 
years.  The  grant  proposal  must  include 
a  proposed  budget  and  proposed 


activities  for  the  performance  period. 
The  Corporation  is  uncertain  as  to 
whether  additional  funds  will  be  made 
available  for  Parent  Drug  Corps  program 
grants  in  subsequent  years,  and  has  no 
obligation  to  provide  additional  funding 
beyond  the  period  of  this  grant.  Future 
funding  is  contingent  on  perfoqnance 
and  the  availability  of  appropriations. 

Note:  This  Notice  is  not  a  complete 
description  of  the  activities  to  be  funded  or 
of  the  appllGation  requirements.  For 
supplementary  information  and  application 
guidelines  go  to  the  Corporation's  Web  site 
at  http://wwH'.cns.gov/whatshot/notices.html. 

DATES:  We  must  receive  your 
application  by  5  p.m.  on  July  14.  2003. 
We  anticipate  announcing  selections 
under  this  Notice  no  later  than  August 
20. 2003 

ADDRESSES:  Submit  your  application  to 
the  following  address:  Corporation  for 
National  and  Community  Service.  Attn: 
Nancy  Talbot,  1201  New  York  Avenue, 
NW.,  Box  PDC,  Washington,  DC  20525. 
Due  to  delays  in  delivery  of  regular  mail 
to  government  offices,  there  is  no 
guarantee  that  an  application  sent  by 
regular  mail  will  arrive  in  time  to  be 
considered.  We  therefore  suggest  that 
you  use  U.S.P.S.  priority  mail  or  a 
commercial  overnight  delivery  service 
to  make  sure  that  you  meet  the  deadline. 
We  will  not  accept  an  application  that 
is  submitted  via  email  or  facsimile. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Talbot  at  202-606-5000,  ext.  470 
{ntalbot@cns.gov).  The  TDD  number  is 
202-565-2799.  For  a  printed  copy  of 
this  NOFA  and  the  supplementary 
information  and  application  guidelines 
(available  on-line),  contact  Ms.  Shanika 
Ratliff  at  202-606-5000  ext.  164 
(sratliff@cns.gov).  Upon  request,  this 
information  will  be  made  available  in 
alternate  formats  for  people  with 
disabilities. 

Dated:  June  6,  2003. 
Robin  Dean, 

Program  Manager,  Department  of  Research 

and  Policy  Development. 

[FR  Doc.  03-14870  Filed  6-12-03:  8:45  am) 

BILUNG  CODE  G050-$S-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Privacy  Act  of  1 974;  System  of 
Records 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Notice  to  add  systems  of 
records. 

SUMMARY:  The  Office  of  the  Secretary  of 
Defense  proposes  to  add  a  system  of 
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records  notice  to  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 
DATES:  The  changes  will  be  effective  on 
July  14.  2003  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to 
Directives  and  Records  Division, 
Directives  and  Records  Branch, 
Washington  Headquarters  Services. 
1155  Defense  Pentagon,  Washington,  DC 
20301-1155. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dan  Cragg  at  (703)  601-4722. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  the  Secretary  of  Defense  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  proposed  systems  reports,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  were 
submitted  on  May  28.  2003,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Conunittee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,'  dated 
February  8.  1996  (February  20,  1996,  61 
FR  6427). 

Dated:  June  4,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

System  name: 

Qualihcation  of  Civilian  Defense 
Counsel  for  Military  Commissions. 

SYSTEM  location: 

Chief  Defense  Counsel,  Office  of 
Military  Commissions,  Office  of  the 
General  Counsel,  Department  of 
Defense,  1600  Defense  Pentagon, 
Washington,  DC  20301-1600. 

CATEQORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Civilian  Defense  Counsel  seeking 
admission  to  practice  before  Military 
Commissions  in  accordance  with 
Military  Commission  Instruction  No.  5. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  relating  to  the  professional 
qualifications  of  civilian  counsel  to 
practice  before  Military  Commissions. 
Records  include  full  name  of  the 
individual,  work  address  and  phone 
nimiber;  Social  Security  Niunber;  proof 
of  U.S.  citizenship;  certificate  showing 
good  standing  with  the  bar  of  a 


qualifying  jurisdiction;  statement 
detailing  all  sanctions  or  disciplinary 
actions  pending  or  final,  to  which  he/ 
she  has  been  subject;  information 
required  to  conduct  a  background 
investigation  for  security  clearance;  a 
properly  executed  'Authorization  for 
Release  of  Information'  and  'Affidavit 
and  Agreement  by  Civilian  Defense 
Counsel';  and  a  one-page  resume  hom 
the  civilian  defense  counsel  that  will  be 
provided  to  the  detainees. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations:  5  U.S.C.  113,  Secretary  of 
Defense;  Military  Commission 
Instruction  No.  5,  Qualification  of 
Civilian  Defense  Counsel;  section 
4C(3)(b)  of  Military  Commission  Order 
No.  1 ,  Procedures  for  Trials  by  Military 
Commissions  of  Certain  Non-United 
States  Citizens  in  the  War  Against 
Terrorism;  Military  Order  of  November 
13,  2001,  Detention,  Treatment,  and 
Trial  of  Certain  Non-Citizens  in  the  War 
Against  Terrorism;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

The  information  is  collected  for  the 
purpose  of  determining  whether  the 
individual  meets  prescribed  eligibility 
criteria  to  serve  as  civilian  defense 
counsel  for  an  accused  who  will  appear 
before  a  Military  Commission. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses:  In 
addition  to  those  disclosures  generally 
permitted  under  5  U.S.C.  552a(b)  of  the 
Privacy  Act,  these  records  or 
information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b){3)  as  follows: 

To  accused  for  purposes  of  furnishing 
information  on  individuals  who  are 
qualified  to  appear  before  a  Military 
Commission  as  a  civilian  defense 
counsel. 

The  DoD  "Blanket  Routine  Uses"  set 
forth  at  the  beginning  of  OSD's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

STORAGE: 

RECORDS  ARE  STORED  AS  PAPER  FILES  ONLY. 

RETRKV  ability: 

Retrieved  by  the  individual's  full 
name. 

Safeguards: 

Records  are  maintained  in  a  seciue, 
limited  access  or  monitored  area. 
Physical  entry  by  imauthorized  persons 
is  restricted  by  the  use  of  locks,  guards, 


or  administrative  procedures.  Access  to 
personal  information  is  limited  to  those 
who  require  the  records  to  perform  their 
official  duties.  All  personnel  whose 
official  duties  require  access  to  the 
information  are  trained  in  the  proper 
safeguarding  and  use  of  the  information. 

RETENTION  AND  DISPOSAL: 

Disposition  pending.  Until  the 
National  Archives  and  Records 
Administration  has  approved  the  . 
retention  and  disposition  of  these 
records,  treat  records  as  permanent. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Defense  Counsel,  Office  of 
Military  Commissions,  Office  of  the 
General  Counsel,  Department  of 
Defense,  1600  Defense  Pentagon. 
Washington,  DC  20301-1600. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Chief 
Defense  Counsel,  Office  of  Military 
Commissions,  Office  of  the  General 
Counsel,  Department  of  Defense,  1600 
Defense  Pentagon,  Washington,  DC 
20301-1600. 

Requests  for  information  should 
contain  the  individual's  full  name. 

RECORDS  ACCESS  PROCEDURES: 

Individuals  seeking  to  access 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  Chief  Defense 
Coiinsel,  Office  of  Military 
Commissions,  Office  of  the  General 
Counsel,  Department  of  Defense.  1600 
Defense  Pentagon,  Washington,  DC 
20301-1600. 

Requests  for  information  should 
contain  the  individual's  full  name. 

CONTESTING  RECORD  PROCEDURES: 

The  OSD  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  OSD  Administrative 
Instruction  81;  32  CFR  part  311;  or  may 
be  obtained  fi-om  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

The  source  of  record  is  from  the 
individuals  concerned  and  State  Bar 
Associations. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  03-14815  Filed  6-11-03;  8:45  am] 
BILUNC  CODE  S001-OS-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Docket  No.  RPOO-332-006] 

ANR  Pipeline  Company;  Notice  of 
Revised  Tariff  Sheet 

June  6,  2003. 

Take  notice  that  on  Jime  4,  2003,  ANR 
Pipeline  Company,  (ANR)  tendered  for 
filing  a  revised  tariff  sheet  to  correct  an 
inadvertent  error  on  proposed  Third 
Revised  Tariff  Sheet  No.  99.  The 
correction  preserves  the  right  of  ANR 
and  a  Shipper  to  agree  that  the  Shipper 
shall  have  the  right  to  change  its 
primary  point  to  another  primary  point 
at  a  discounted  rate. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
firee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  June  16,  2003. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  03-14893  Filed  &-11-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  RP03-299-002] 

Dominion  Cove  Point  LNG,  LP;  Notice 
of  Compliance  Rling 

June  6,  2003. 

Take  notice  that  on  May  15,  2003, 
Dominion  Cove  Point  LNG,  LP  (Cove 
Point)  tendered  for  filing  an  explanation 
of  its  filed  fuel  retainage  percentages  for 
transportation  service. 

Cove  Point  states  that  its  filing 
provides  the  additional  information  it 
was  directed  to  provide  in  the 
Commission's  April  30,  2002,  order  in 
this  proceeding. 

Cove  Point  states  that  copies  of  its 
filing  have  been  served  upon  all  parties 
to  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washmgton,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  rules  and  regulations. 
All  such  protests  must  be  filed  on  or 
before  the  protest  date  as  shovtrn  below. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  niunber  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toU- 
fi^e  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  June  13,  2003, 

Magalie  R.  Salas, 

Secretary. 

(PR  Doc.  03-14895  Filed  6-11-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

.    Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP0S-30&-000] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  HIing 

June  6,  2003. 

Take  notice  that  on  June  4,  2003,  East 
Tennessee  Natural  Gas  Company  (East 
Tennessee),  5400  Westheimer  Court, 
Houston,  Texas  77056-5310,  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
abbreviated  application  pursuant  tathe 
Natural  Gas  Act  (NGA)  to  utilize 
existing  vaporization  capacity  to 
provide  additional  vaporization  service 
at  its  liquefied  natiu^  gas  (LNG)  storage 
facility  located  near  Kingsport, 
Tennessee  (Kingsport  LNG  Facility),  all 
as  more  fully  set  forth  in  the 
application.  The  application  is  on  file 
with  the  Commission  and  open  for 
public  inspection.  The  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site-at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll 
bee  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659. 

Specifically,  East  Tennessee  states 
that  its  currently  effective  certificate  for 
the  Kingsport  LNG  Facility  authorizes 
East  Tennessee  to  use  100,000  Mcf/d  of 
the  facility's  daily  vaporization  capacity 
and  that  the  LNG  Vaporization  Project, 
the  subject  of  this  application,  will 
enable  East  Tennessee  to  utilize  the  full 
150,000  Mcf/d  of  vaporization  capacity 
available  at  Kingsport  LNG  Facility  to 
satisfy  the  daily  sendout  demands  of  its 
storage  customers.  East  Tennessee 
requests  that  the  Commission  act  on  this  " 
filing  expeditiously  and  issue  a  final 
certificate  granting  the  requested 
authorizations  on  or  before  September  1, 
2003,  to  allow  it  to  begin  using  the 
excess  sendout  deliverabilify  of  the 
Kingsport  LNG  Facility  in  time  to  meet 
the  demands  of  the  upcoming  winter 
withdrawal  season.  East  Teimessee 
states  that  since  no  construction  or 
facility  modifications  are  required  for 
this  project,  there  will  be  no 
environmental  or  landowner  impacts. 
East  Tennessee  also^tates  that  there  will 
be  no  new  facilities  installed  pursuant 
to  this  application  and  proposes  no  rate 
change.  East  Tennessee  also  states  that 
the  LNG  Vaporization  Project  will 
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increase  flexibility  and  improve  the 
reliability  of  East  Tennessee's  pipeline 
and  storage  facilities  by  increasing  the 
sendout  deliverability  of  the  Kingsport 
LNG  Facility.  And  finally  East  Tennesse 
states  that  it  has  executed  binding 
agreements  with  17  LNGS  shippers  for 
the  additional  sendout  deliverability. 

Any  questions  regarding  this 
application  may  be  directed  to  Steven  E. 
Tillman,  General  Manager,  Regulatory 
Affairs,  East  Tennessee  Natural  Gas 
Company.  5400  Westheimer  Court, 
Houston,  Texas,  77056-5310  at  (713) 
627-5113.  fax  (713)  627-5947. 

There  are  two  ways  to  become 
involved  in  the  Conunission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  the  below  listed 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE..  Washington,  DC  20426. 
a  motion  to  intervene  in  accordance 
with  the  requirements  of  the 
Commission's  rules  of  practice  and 
procedure  (18  CFR  385.214  or  385.211) 
and  the  regulations  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  ui  tHin^s  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in 
the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Conunission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 


associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
dociunents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Conunission's  final  order. 

Motions  to  intervene,  protests  and 
comments  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Conunission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  June  16.  2003. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-14890  Filed  6-11-03;  8:45  am] 

BILLING  COM  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP03-64-002] 

Gulf  South  Pipeline  Company,  LP; 
Notice  of  Compliance  Filing 


June  6,  2003. 

Take  notice  that  on  June  4,  2003.  Gulf 
South  Pipeline  Company.  LP  (Gulf 
South)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Sixth  Revised  Volume 
No.  1 .  the  tariff  sheets  listed  on 
Attachment  1  to  the  filing,  to  become 
effective  May  5.  2003. 

Gulf  South  states  that  this  compliance 
filing  includes  those  tariff  sheets 
necessary  to  reflect  the  requirements  of 
the  Commission's  May  5th  Order. 

Any  person  desiring  to  protest  said 
filing  should  file  a-protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  §  385.211  of 
the  Conunission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Conunission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Conunission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 


last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  June  16.  2003. 

Nfagalie  R.  Salas, 

Secretary. 

[PR  Doc.  03-14896  Filed  6-11-03;  8:45  ami 

BILLING  CODE  6717-01-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-221-000] 

High  Island  Offshore  System,  L.L.C.; 
Notice  of  Informal  Settlement 
Conference 

June  6,  2003. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  commencing  at  10 
a.m.  on  June  13,  2003.  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE., 
Washington,  DC  20426,  for  the  piupose 
of  exploring  the  possible  settlement  of 
the  above-referenced  dockets. 

Any  party  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  piusuant  to  the 
Conunission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Donald  Heydt  at  (202)  502- 
8740,  donald.heydt@ferc.gov  or  Irene 
Szopo  at  (202) 502-8323, 
Irene,  szopo@ferc.gov. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  03-14894  Piled  6-11-03;  8:45  amj 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Compliance  Filing  and 
Soliciting  Comments,  Motions  to. 
Intervene,  and  Protests 

June  6,  2003. 

Take  notice  that  the  following  report 
has  been  filed  with  the  Commission  and 
is  available  for  public  inspection: 

a.  Filing  Type:  Recreation  Plan 
Update. 

b.  Project  No:  2459-140. 

c.  Date  Filed:  March  28,  2003. 

d.  Applicant:  Allegheny  Energy 
Supply  Company,  LLC  (AE). 

e.  A/lame  of  Project:  Lake  Lynn 
Hydroelectric  Project. 

f.  Location:  On  the  Cheat  River,  in 
Monongalia  County,  West  Virginia,  and 
Fayette  County,  Pennsylvania. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Charles  L. 
Simon,  4350  Northern  Pike, 
Moiuoeville,  PA  15146-2841.  Phone: 
(412) 858-1675. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Shana  High  at  (202)  502-8674  or 
shana.high@ferc.gov. 

j.  Deadline  for  filing  comments 
and/or  motions:  July  7,  2003. 

All  dociunents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  ^l. 
Salas,  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE.,  Washington,  DC  20426. 
Please  include  the  project  number 
(2459-140)  on  any  conunents  or 
motions  filed. 

k.  Description  of  Proposal:  AE 
developed  an  Updated  Recreation  Plan 
(plan)  to  comply  with  article  417  of  the 
project  license.  The  plan  was  prepared 
follovting  an  evaluation  of  facility  usage 
data  and  addresses  recreation  use  as 
well  as  the  adequacy  of  facilities. 
Specifically,  the  update  addresses  safety 
and  security,  navigational  problems, 
swimming  use,  user  demand  patterns 
for  boating  use,  primitive  camping,  and 
privileged  permit  leases.  AE  states  that 
the  current  recreational  facilities  are 
meeting  the  demonstrated  demand  for 
recreation  at  the  project  and  no  changes 
are  proposed  in  the  update. 

1.  Locations  of  the  Application :Ttus 
filing  is  available  for  review  and 
reproduction  at  the  Conunission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.,  Room  2 A,  Washington, 
DC  20426,  or  by  calling  (202)  502-8371. 
This  filing  may  also  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.fero.gov  using  the  "FERRIS"  link. 


Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  niunber 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  call 
toll-free  l-«66-208-3676.  or  for  TTY, 
contact  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  (h) 
above. 

m.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests^r  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

n.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",' 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

o.  Agency  Comments:  Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  &t)m  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  conunents,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

p.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385. 2001  (a)(l)(iii)  and  the 
instructions  on  the  Conunission's  Web 
site  at  http://www.ferc.gov  under  the  "e- 
Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  03-14892  Piled  6-11-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  12033-001] 

Symbiotics,  LLC;  Notice  of  Surrender 
of  Preliminary  Permit 

June  6,  2003. 

Take  notipe  that  Symbiotics.  LLC. 
permittee  for  the  proposed  Helena 
Valley  Hydroelectric  Project,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  permit  was  issued  on 
November  6.  2001.  and  would  have 
expired  on  October  31,  2004.  The 
project  would  have  been  located  on  Ten 
Mile  Creek  in  Lewis  and  Clark  Coimty, 
Montana. 

The  permittee  filed  the  request  on 
April  30,  2003,  and  the  preliminary 
permit  for  Project  No.  12033  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday,  Sunday,  or 
holiday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  tuider  18  CFR 
part  4,  may  be  filed  on  the  next  business 
day. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  03-14891  Piled  6-11-03;  8:45  amJ 

BILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION  - 
AGENCY 

[OECA-2003-0018;  FRL-7512-3] 

Agency  Information  Collection 
Activities;  SutMnission  for  OMB  Review 
and  Approval;  Comment  Request; 
NESHAP  for  Mercury,  ICR  Number 
0113.08,  OMB  Number  2060-0097 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval;  NESHAP  for  Mercury,  OMB 
Control  Number  2060-0097,  EPA  ICR 
Number  0113.08.  The  ICR.  which  is 
abstracted  below,  describes  the  natureof 
the  information  collection  and  its 
estimated  burden  and  cost. 
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DATES:  Additional  comments  may  be 
submitted  on  or  before  July  14,  2003. 
ADDRESSES:  Follow  the  detailed 
instructions  in  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Learia  Williams,  Compliance 
Assessment  and  Media  Programs 
Division,  Office  of  Compliance,  (Mrfil 
Code  2223A),  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460;  telephone 
number:  (202)  564-4113;  fax  number: 
(202)  564-0050;  E-mail  address: 
wHliams.learia@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  September  26.  2002  (67  FR  60672). 
EPA  sought  comments  on  this  ICR 
pursuant  to  5  CFR  1320.8(d).  EPA 
received  no  comments. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  Number 
OECA-2003-0018,  which  is  available 
for  public  viewing  at  the  Enforcement 
and  Compliance  Docket  and  Information 
Center  in  the  EPA  Docket  Center  (EPA/ 
DC),  EPA  West,  Room  Bl 02,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566-1744,  and  the  telephone  number  for 
the  Enforcement  and  Compliance 
Docket  and  Information  Center  is:  (202) 
566-1514.  An  electronic  version  of  the 
public  docket  is  available  through  EPA 
Dockets  (EDOCKET)  at  http:// 
www.epa.gov/edocket.  Use  EDOCKET  to 
submit  or  view  public  comments,  access 
the  index  listing  of  the  contents  of  the 
public  docket,  and  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  When  in  the 
system,  select  "search,"  then  key  in  the 
docket  ID  number  identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
withiaSO  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Submit  your  comments 
to  EPA  online  using  EDOCKET  (our 
preferred  method),  by  E-mail  to 
docket.oeca@epa.gov,  or  by  mail  to:  EPA 
Docket  Center,  Environmental 
Protection  Agency,  Mail  Code:  2201T, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  and  (2)  mail 
your  comments  to  OMB  at:  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Attention:  Desk  Officer  for  EPA. 
725  17th  Street,  NW..  Washington.  DC 
20503. 


EPA's  policy  is  that  public  comment, 
whether  submitted  electronically  or  on 
paper,  will  be  available  for  public 
viewing  in  EDOCKET,  as  EPA  receives 
them  without  change,  unless  the 
comment  contains  copyrighted  material. 
Confidential  Business  Information  (CBI), 
or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  copyrighted  material,  will  be 
available  in  the  public  docket.  Although 
identified  as  an  item  in  the  official 
docket,  information  claimed  as  CBI,  or 
whose  disclosure  is  otherwise  restricted 
by  statute,  is  not  included  in  the  official 
public  docket,  and  will  not  be  available 
for  public  viewing  in  EDOCKET.  For 
further  information  about  the  electronic 
docket,  see  EPA"s  Federal  Register 
notice  describing  the  electronic  docket 
at  67  FR  38102  (May  31.  2002).  or  go  to 
http://www.epa.gov/edocket. 

Title:  NESHAP  for  Mercury  (40  CFR 
part  61,  subpart  E)  OMB  Control 
Number  2060-0097,  EPA  ICR  Number 
0113.08.  This  is  a  request  to  renew  an 
existing,  approved  collection  that  is 
scheduled  to  expire  on  June  30,  2003. 
Under  OMB  regulations,  the  Agency 
may  continue  to  conduct  or  sponsor  the 
collection  of  information  while  this 
submission  is  pending  at  OMB. 

Abstract:  The  NESHAP  for  Mercury, 
published  at  40  CFR  part  61,  subpart  E, 
were  proposed  on  December  7, 1971, 
promulgated  on  April  6,  1973.  and 
amended  on  October  14,  1975  and 
March  19, 1987.  These  standards  apply 
to  all  stationary  sources  which  process 
mercury  ore  to  recover  mercury,  use 
mercury  chlor-alkali  cells  to  produce 
chlorine  gas  and  alkali  metal  hydroxide, 
and  incinerate  or  dr>'  wastewater 
treatment  plant  sludge.  Approximately 
107  sources  (100  sludge  incineration 
and  drying  plants  and  seven  mercury- 
cell  chlor-alkali  plants)  are  currently 
subject  to  the  standard;  and  no 
additional  sources  are  expected  to 
become  subject  to  the  standard  in  the 
next  three  years.  Mercury  is  the 
pollutant  regulated  under  this  standard. 
This  information  is  being  collected  to 
assure  compliance  with  40  CFR  part  61. 
subpart  E. 

Owners  or  operators  of  affected 
facilities  described  must  make  the 
following  one-time-only  reports: 
Notification  of  the  date  of  construction 
or  reconstruction;  notification  of  the 
anticipated  and  actual  dates  of  startup; 
notification  of  any  physical  or 
operational  change  to  an  existing  facility 
which  may  increase  the  regulated 


pollutant  emission  rate;  notification  of 
the  date  of  the  initial  performance  test; 
and  the  results  of  the  initial 
performeince  test.  These  facilities  must 
also  maintain  records  of  performance 
test  results,  startups,  shutdowns,  and 
malfunctions.  In  order  to  ensure 
compliance  with  the  standards, 
adequate  recordkeeping  and  reporting  is 
necessary.  This  information  enables  the 
Agency  to:  (1)  Identify  the  sources 
subject  to  the  standard;  (2)  ensure  initial 
compliance  with  emission  limits;  and 
(3)  verify  continuous  compliance  with 
the  standard.  A  written  report  of  each 
period  for  which  hourly  monitored 
parameters  fall  outside  their  established 
limits  is  required  semiannually  for 
mercury-cell  chlor-alkali  facilities. 
Reporting  and  recordkeeping  is 
mandatory  under  section  114  of  the 
Clean  Air  Act  as  amended  in  40  CFR 
peut  61.  Records  of  emission  test  results 
and  other  data  needed  to  determine  total 
emissions  will  be  maintained  at  the 
source  and  made  available  for 
inspection  for  a  minimum  of  two  years. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
Control  Number.  The  OMB  Control 
Numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15, 
and  are  identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  156  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Stationary  Mercury  processing  facilities. 

Estimated  Number  of  Respondents: 
107. 

Frequency  of  Response:  Annually, 
Semiannually,  and  initially. 

Estimated  Total  Annual  Hour  Burden: 
17,818. 
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Estimated  Total  Annual  Cost:  $0 
includes  $0  annualized  capital  or  O&M 
costs. 

Changes  in  the  Estimates:  There  is  a 
decrease  of  8,686  hours  in  the  total 
estimated  burden  currently  identified  in 
the  OMB  Inventory  of  Approved  ICR 
Burdens.  This  decrease  in  burden  from 
the  most  recently  approved  ICR  is  due 
to  a  decrease  in  the  number  of  sources. 
We  have  determined  that  the  number  of 
sources  currently  subject  to  this 
standard  has  decreased  based  on  the 
most  recent  data  available  on  the  Air 
■•    Facility  System  database  for  NESHAP 
respondent  cost  is  due  to  a  labor  rate 
change  where  the  rate  was  increased; 
however,  the  total  overall  cost  is 
reduced  due  to  the  smaller  number  of 
sources  covered  by  the  rule. 

Dated:  June  5,  2003.   ' 
Doreen  Sterling, 

Acting  Director,  Collection  Strategies 
Division. 

|FR  Doc. 03-14874  Filed  6-11-03;  8:45  am] 
BILUNG  CODE  6560-SO-P 

ENVIRONMENTAL  PfiOTECTION 
AGENCY 

(OECA-2003-0048;  FRL-7512-2] 

Agency  Information  Collection 
Activities;  Submission  of  EPA  ICR  No. 
1060.12  (OMB  No.  2060-0038)  to  OMB 
for  Review  and  Approval;  Comment 
Request 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  NSPS  for  Steel  Plants:  Electric 
Arc  Furnaces  and -Argon-Oxygen 
Decarburization  Vessels  (Renewal).  This 
ICR  describes  the  nature  of  the 
information  collection  and  its  estimated 
burden  and  cost. 

DATES:  Additional  comments  may  be 
submitted  on  or  before  July  14.  2003. 
ADDRESSES:  Follow  the  detailed 
instructions  under  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maria  Malave.  Compliance  Assessment 
and  Media  Programs  Division,  Mail 
Code  2223A.  Office  of  Compliance. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  564-7027;  fax  number: 


(202)  564-O050;  e-mail  address: 
malave.maria@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  September  26,"'2002  (67  FR  60672), 
EPA  sought  comments  on  this  ICR 
pursuant  to  5  CFR  1320.8(d).  EPA 
received  no  comments. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  Number 
OECA-2003-0048,  which  is  available 
for  public  viewing  at  the  Enforcement 
and  Compliance  Docket  and  Information 
Center  in  the  EPA  Docket  Center  (EPA/ 
DC),  EPA  West.  Room  B102. 1301 
Constitution  Avenue,  NW.,  Washington. 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566-1744,  and  the  telephone  number  for 
the  Enforcement  and  Compliance 
Docket  and  Information  Center  is  (202) 
566-1514.  An  electronic  version  of  the 
public  docket  is  available  through  EPA 
Dockets  (EDOCKET)  at  http:// 
www.epa.gov/edocket.  Use  EDOCKET  to 
submit  or  view  public  comments,  access 
the  index  listing  of  the  contents  of  the 
public  docket,  and  to  access  those 
docimients  In  the  public  docket  that  are 
available  electronically.  Once  in  the 
system,  select  "search,"  then  key  in  the 
docket  ID  number  identified  above. 
Any  comments  related  to  this  ICR 
should  be  submitted  to  OMB  and  EPA 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Mail  your  coniments  to 
OMB  at:  Office  of  Information  and 
Regulator}'  Affairs,  Office  of 
Management  and  Budget  (OMB). 
Attention:  Desk  Officer  for  EPA,  725 
17th  Street,  NW.,  Washington.  DC 
20503.  and  (2)  Submit  your  comments 
to  EPA  online  using  EDOCKET  (our 
preferred  method),  by  e-mail  to 
docket.oeca@epa.gov,  or  by  mail  to:  EPA 
Docket  Center.  Environmental 
Protection  Agency.  Enforcement  and 
Compliance  Docket  and  Information 
Center.  Mail  Code  2201T.  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material. 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 


version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  copyrighted  material,  will  be 
available  in  the  public  docket.  Although 
identified  as  an  item  in  the  official  . 
docket,  information  claimed  as  CBI,  or 
whose  disclosure  is  otherwise  restricted 
by  statute,  is  not  included  in  the  official 
public  docket,  and  will  not  be  available 
for  public  viewing  in  EDOCKET.  For 
further  information  about  the  electronic 
docket,  see  EPA's  Federal  Register 
notice  describing  the  electronic  docket 
at  67  FR  38102  (May  31.  2002),  or  go  to 
http://www.epa.gov/edocket. 

Title:  NSPS  for  Steel  Plants:  Electric 
Arc  Furnaces  and  Argon-Oxygen 
Decarburization  Vessels  (40  CFR  part 
60.  subparts  AA  and  AAa)  (Renewal) 
(OMB  Control  Number  2060-0038,  EPA 
ICR  Number  1060.12).  This  is  a  request 
to  renew  an  existing  approved 
collection  that  is  scheduled  to  expire  on 
June  30,  2003.  Under  OMB  regulations,  . 
the  Agency  may  continue  to  conduct  or 
sponsor  the  collection  pf  information 
while  this  submission  is  pending  at 
OMB. 

Abstract:  The  New  Source 
Performance  Standards  (NSPS)  for 
electric  arc  furnaces  were  proposed  on 
October  21,  1974  (39  FR  37466)  and 
promulgated  on  September  23, 1975  (40 
CFR  43850).  These  standards  apply  to 
the  following  affected  facilities  in  steel 
plants  that  produce  carbon,  alloy,  or 
specialty  steels:  Electric  arc  furnaces 
(EAFs)  and  dust  handling  systems 
commencing  construction,  modification 
or  reconstruction  after  the  date  of 
proposal  and  on  or  before  August  1 7, 
1983.  A  review  of  subpart  AA  in  1980 
resulted  in  the  promulgation  of  a  new 
standard  (NSPS.  subpart  AAa).  The 
review  of  NSPS  subpart  AA  found  that 
fugitive  emissions  capture  technology 
had  improved  since  promulgation  of 
NSPS  subpart  AA.  and  that  argon- 
oxygen  decarburization  (AOD)  vessels 
are  a  significant  source  of  particulates  in 
specialty  steel  shops.  NSPS,  subpart 
AAa  was  proposed  on  August  17,  1983 
and  promulgated  on  October  31,  1984. 
The  new  standard  established  new  ■ 
standards  applicable  to  EAFs,  AOD 
vessels,  and  dust  handling  systems  • 

constructed,  modified,  or  reconstructed 
after  August  17,  1983.  On  March  2, 
1999,  the  Agency  promulgated  a  direct 
final  rule  to  amend  subparts  AA  and 
AAa  in  response  to  a  petition  made  by 
the  Common  Sense  Initiative  Council, 
established  under  a  charter  approved 
pursuant  to  the  Federal  Advisory 
Committee  Act  (FACA),  which 
approved  daily  visible  emissions 
observations  as  an  alternative  to  static 
pressure  monitoring  at  an  EAF  with  a 
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direct  shell  evacuation  system,  and 
clarified  some  definitions. 

In  general,  all  NSPS  standards  require 
initial  notifications,  performance  tests, 
and  periodic  reports.  Owners  or 
operators  are  also  required  to  maintain 
records  of  the  occurrence  and  duration 
of  any  startup,  shutdown,  or 
malfunction  in  the  operation  of  an 
affected  facility,  or  any  period  during 
which  the  monitoring  system  is 
inoperative.  These  notifications,  reports, 
and  records  are  essential  in  determining 
compliance,  and  are  required  of  all 
sources  subject  to  NSPS.  Any  owner  or 
operator  subject  to  the  provisions  of  this 
part  shall  maintain  a  file  of  these 
measurements,  and  retain  the  file  for  at 
least  two  years  following  the  date  of 
such  measurements,  maintenance 
reports,  and  records. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
and  are  identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  303  (rounded) 
hours  per  response.  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements:  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  Plants 
with  electric  arc  furqaces,  AOD  vessels, 
and  dust  handling  systems  that  produce 
carbon,  alloy,  or  specialty  steels. 

Estimated  Number  of  Respondents: 
95. 

Frequency  of  Response:  Initial  and 
semiannual. 

Estimated  Total  Annual  Hour  Burden: 
58.195  hours  (rounded). 

Estimated  Total  Capital  and 
Operations  &  Maintenance  (OS-M) 
Annual  Costs:  $289,890  which  includes 
$4,140  annualized  capital/startup  cost« 
and  $285,750  annual  O&M  costs. 


Changes  in  the  Estimates:  There  is  an 
increase  of  9.782  hours  in  the  total 
estimated  burden  currently  identified  in 
the  OMB  Inventory  of  Approved  ICR 
Burdens.  This  increase  is  due  to  an 
increase  on  the  number  of  sources  and 
revisions  to  the  assunrptions  made  to 
determine  the  industry  burden.  A  net 
increase  of  5  sources  (90  to  95)  was 
determined  due  to  the  inclusion  of  10 
steel  forging  facilities  that  use  electric 
arc  furnaces  to  develop  intermediate 
products  as  affected  facilities  which 
offset  the  decreased  (90  to  85)  number 
of  minimills.  In  addition,  the  increase  is 
due  to  corrections  made  to  the 
percentages  used  to  evaluate  the  burden 
associated  with  the  different  types  of 
activities  sources  are  conducting  to 
comply  with  the  monitoring  of  stack 
emissions  and  the  fugitive  emissions 
monitoring  requirements. 

Dated:  lune  5,  2003. 
Doreen  Sterling, 

Acting  Director.  Collection  Strategies 
Division. 
[KR  Doc.  03-14875  Filed  6-11-03;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY  j 

[OECA-2003-0042;  FRL-7512-1] 

Agency  Information  Collection 
Activities;  Submission  of  EPA  ICR 
Numt)er  1093.07  (OMB  Numt>er  2060- 
0162)  to  OMB  Review  and  Approval; 
Comment  Request 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  NSPS  for  the  Siuface  Coating 
of  Plastic  Parts  for  Business  Machines 
(Renewal).  The  ICR,  which  is  abstracted 
below,  describes  the  natiue  of  the 
information  collection  and  its  estimated 
biuden  and  cost. 

DATES:  Additional  comments  may  be 
submitted  on  or  before  July  14,  2003. 
ADDRESSES:  Follow  the  detailed 
instructions  under  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  Lazarus,  Office  of  Compliance, 
2223A,  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460;  telephone 
number:  (202)  564-6369;  fax  number: 


(202)  564-0050;  e-mail  address: 
lazarus.leonard@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  September  26,  2002  (67  FR  60672), 
EPA  sought  comments  on  this  ICR 
pursuant  to  5  CFR  1320.8(d).  EPA 
received  no  comments. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  Number 
OECA-2003-0042,  which  is  available 
for  public  viewing  at  the  Enforcement 
and  Compliance  Docket  and  Information 
Center  in  the  EPA  Docket  Center  (EPA/ 
DC),  EPA  West,  Room  B102,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566-1744,  and  the  telephone  number  for 
the  Enforcement  and  Compliance 
Docket  and  Information  Center  is  (202) 
566-1514.  An  electronic  version  of  the 
public  docket  is  available  through  EPA 
Dockets  (EDOCKET)  at  http:// 
www.epa.gov/edocket.  Use  EDOCKET  to 
submit  or  view  public  comments,  access 
the  index  listing  of  the  contents  of  the 
public  docket,  and  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  When  in  the 
system,  select  "search,"  then  key  in  the 
docket  ID  number  identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  OMB  and  EPA 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Mail  your  comments  to 
OMB  at:  Office  of  Information  and 
Regulator)'  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA.  725 
17th  Street.  NW.,  Washington,  DC 
20503.  and  (2)  Submit  your  comments 
to  EPA  online  using  EDOCKET  (our 
preferred  method),  by  e-mail  to 
docket.oeca@epa.gov,  or  by  mail  to:  EPA 
Docket  Center.  Environmental 
Protection  Agency,  Mail  Code:  2201T, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  on 
paper,  will  be  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
Confidential  Business  Information  (CBI), 
or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
J£PA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  placed  in         * 


EDOCKET.  The  entire  printed  comment, 
including  copyrighted  material,  will  be 
available  in  the  public  docket.  Although 
identified  as  an  item  in  the  official 
docket,  information  claimed  as  CBI,  or 
whose  disclosure  is  otherwise  restricted 
by  statute,  is  not  included  in  the  official 
public  docket,  and  vdll  not  be  available 
for  public  viewing  in  EDOCKET.  For 
further  information  about  the  electronic 
docket,  see  EPA's  Federal  Register 
notice  describing  the  electronic  docket 
at  67  FR  38102  (May  31,  2002),  or  go  to 
b  ttp  .//www.  epa  .gov/edocket. 

Title:  NSPS  for  the  Surface  Coating  of 
Plastic  Parts  for  Business  Machines  (40 
CFR  part  60,  subpart  TTT)  (Renewal) 
(OMB  Control  Number  2060-0162,  EPA 
ICR  Number  1093.07).  This  is  a  request 
to  renew  an  existing,  approved 
collection  that  is  scheduled  to  expire  on 
July  31,  2003.  Under  OMB  regulations, 
the  Agency  may  continue  to  conduct  or 
sponsor  the  collection  of  information 
while  this  ^bmission  is  pending  at 
OMB. 

Abstract:  Industrial  surface  coating 
operations  emit  volatile  organic 
compounds  (VOCs)  in  quantities  that 
the  Administrator  believes  cause  or 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  Consequently, 
New  Source  Performance  Standards  for 
the  surface  coating  of  plastic  parts  for 
business  machines  were  promulgated. 
VOC  enyssions  from  these  facilities  are 
the  result  of  operation  of  the  spray 
booths  that  apply  prime  coats,  color 
coats,  texture  coats  or  touch-up  coats. 
The  standards  ensure  that  owners  or 
operators  of  these  facilities  use  coatings 
that  contain  a  low  proportion  of  VOCs, 
and  coating  application  equipment  that 
provides  a  high  transfer  efficiency.  In 
addition,  or  as  an  alternative,  sources 
may  use  control  equipment  to  meet  the 
emission  limits.  In  order  to  ensure 
compliance  with  these  standards, 
adequate  recordkeeping  is  necessary.  In 
the  absence  of  such  information, 
enforcement  personnel  would  be  unable 
to  determine  whether  the  standards  are 
being  met  on  a  continuous  basis,  as 
required  by  the  Clean  Air  Act. 
Responses  to  the  collection  of 
information  are  mandatory.  The 
required  information  has  been 
determined  not  to  be  confidential. 
However,  any  information  submitted  to 
the  Agency  for  which  a  claim  of 
confidentiality  is  made  will  be 
safeguarded  according  to  the  Agency 
policies  set  forth  in  Title  40,  chapter  1, 
part  2,  subpart  B — Confidentiality  of 
Business  Information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 


unless  it  displays  a  currently  valid  OMB 
Control  Niunber.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
and  are  identified  on  the  form  and/or 
instnunent,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  biu-den  for 
this  collection  of  information  is 
estimated  to  average  35  (rounded)  hours 
per  response.  Burden  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Facilities  that  apply  coatings  to  plastic 
parts  for  business  machines. 

Estimated  Number  of  Respondents: 
10. 

Frequency  of  Response:  Quarterly  and 
semiannually. 

Estimated  Total  Annual  Hour  Burden: 
978  hours. 

Estimated  Total  Capital  and 
Operations  &■  Maintenance  (0&-M) 
Annual  Costs: SO. 

Changes  in  the  Estimates:  There  is  a 
decrease  of  2,661  hours  in  the  total 
estimated  burden  currently  identified  in 
the  OMB  Inventory  of  Approved  ICR 
Burdens.  This  decrease  is  due  to  a 
reduction  in  the  number  of  SDiut:es. 

Dated:  June  5,  2003. 

Doreen  Sterling, 

Acting  Director,  Collation  Strategies 
Division. 

[FR  Doc.  03-14876  Filed  6-11-03;  8:45  am] 

BILLING  CODE  G660-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7511-31 

Proposed  Settlement  Agreement 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  settlement 

agreement;  request  for  public  conunent. 

SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act,  as  amended. 


42  U.S.C.  7413(g),  notice  is  hereby  given 
of  a  proposed  settlement  agreement  in  . 
the  following  cases  filed  in  the  U.S: 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit:  Engine  Manufacturers 
Ass'n  v.  EPA,  No.  00-1066;  Engine 
Manufacturers  Ass'n,  et  al.  v.  EPA,  Nos. 
01-1129  and  02-1080;  International 
Truck  and  Engine  Corp.,  et  al.  v.  EPA, 
Nos.  00-1510  and  00-1512; 
International  Truck  and  Engine  Corp.  v. 
EPA,  No.  01-1137;  and  Engine 
Manufacturers  Ass'n  v.  EPA,  No.  03- 
1007.  These  cases  concern  the  U.S. 
Environmental  Protection  Agency's 
(EPA)  promulgation  of  regulations 
requiring  manufacturers  of  heavy-duty 
diesel  motor  vehicle  engines  and 
nonroad  marine  diesel  engines  to 
control  emissions  by  meeting  not-to- 
exceed  (NTE)  emission  standards  and 
test  procedures,  and  EPA's  issuance  of 
guidance  concerning  certification  of 
heavy-duty  diesel  motor  vehicle 
engines. 

DATES:  Written  comments  on  the 
proposed  settlement  agreement  must  be 
received  by  July  14.  2003. 
ADDRESSES:  Copies  of  the  proposed 
settlement  are  available  from  Phyllis 
Cochran,  Air  and  Radiation  Division 
t2344A).  Office  of  General  Counsel.  U.S. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20460.  (202)  564-7606. 
Written  comments  sheuld  be  sent  to 
Michael  Horowitz  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Horowitz  at  202-564-5583. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
promulgated  regulations  in  several 
separate  rules  requiring  manufacturers 
of  heavy-duty  diesel  motor  vehicle 
engines  and  nonroad  marine  engines  to 
control  emissions  by  meeting  not-to- 
exceed  (NTE)  emission  standards  and 
test  procedures.  64  FR  73300  (Dec.  29. 
1999).  65  FR  59896  (Oct.  6,  2000),  66  FR 
5002  (Jan;  18,  2001),  and  67  FR  68242 
(Nov.  8,  2002).  EPA  also  issued 
guidance  concerning  certification  of 
heavy-duty  diesel  motor  vehicle 
engines,  on  January  19.  2001.  EMA  and 
certain  member  companies 
(Manufacturer  Parties)  filed  petitions 
challenging  these  rules  and  guidance. 
EPA  and  Manufacturer  Parties  entered 
into  negotiations  and  have  reached  a 
proposed  settlement  of  this  litigation. 
The  proposed  settlement  agreement 
outlines  a  rulemaking  proposal  to 
establish  a  manufactiu«r-nm  in-use 
testing  program  for  heavy-duty  diesel 
motor  vehicles.  The  proposed 
settlement  also  calls  for  issuance  by 
EPA  of  guidance  regarding 
implementation  of  the  NTE  regulations 
for  heavy-duty  diesel  motor  vehicle 
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engines  and  nonroad  marine  diesel 
engines,  and  discusses  the  elements  of 
a  manufacturer-run  in-use  testing 
program  for  nonroad  diesel  engines. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  EPA  will  receive  written 
comments  relating  to  the  proposed 
settlement  agreement  from  persons  who 
were  not  named  as  parties  or  interveners 
to  the  litigation  in  question.  EPA  or  the 
Department  of  Justice  may  withdraw  or 
withhold  consent  to  the  proposed 
settlement  agreement  if  the  comments 
disclose  facts  or  considerations  that 
indicate  that  such  consent  is 
inappropriate,  improper,  inadequate,  or 
inconsistent  with  the  requirements  of 
the  Act.  Unless  EPA  or  the  Department 
of  Justice  determine,  based  on  any 
comment  which  may  be  submitted,  that 
consent  to  the  settlement  agreement 
should  be  withdrawn,  the  terms  of  the 
agreement  will  be  affirmed. 

Dated:  (une  4,  2003. 
Lisa  K.  Friedman. 

Associate  General  Counsel,  Air  and  Radiation 
Law  Office. 
[FR  Doc.  03-14873  Filed  6-11-03:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
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[FRL-7511-9] 

Clean  Air  Scientific  Advisory 
Committee,  Science  Advisory  Board: 
Clean  Air  Scientific  Advisory 
Committee  (CASAC)  Ozone  Review 
Panel;  Request  for  Nominations 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  The  Clean  Air  Scientific 
Advisory  Committee  (CASAC)  of  the 
Environmental  Protection  Agency  (EPA 
or  Agency)  is  announcing  the 
reconstitution  of  the  Ozone  Review 
Panel  (Panel)  and  is  hereby  soliciting 
nominations  for  this  Panel. 
DATES:  Nominations  should  be 
submitted  by  July  3,  2003. 
ADDRESSES:  Nominations  should  be 
submitted  in  electronic  format  through 
the  Form  for  Nominating  Individuals  to 
Panels  of  the  EPA  Science  Advisory 
Board  provided  on  the  SAB  Web  site. 
The  form  can  be  accessed  through  a  link 
on  the  blue  navigational  bar  on  the  SAB 
Web  site,  http://www.epa.gov/sab.  To  be 
considered,  all  nominations  must 
include  the  information  required  on  that 
form.  Anyone  who  is  unable  to  submit 
nominations  via  this  form  may  contact 
Mr.  Fred  Butterfield,  Designated  Federal 


Officer  (DFO),  EPA  Science  Advisory 
Board  Staff,  at  telephone/ voice  mail: 
(202)  564-4561;  or  via  e-mail  at:  , 
butterfield.fred@epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Any 

member  of  the  public  wishing  further 
information  regarding  this  Request  for 
Nominations  may  contact  Mr.  Fred 
flutterfield,  DFO,  as  indicated  above. 
General  information  concerning  the 
CASAC  or  the  EPA  Science  Advisory 
Board  can  be  found  at:  httpj/ 
www.epa.gov/sab. 
SUPPLEMENTARY  INFORMATION: 

Summary 

The  Clean  Air  Scientific  Advisory 
Committee  is  aimouncing  the 
reconstitution  of  its  Ozone  Review 
Panel  to  conduct  reviews  of  the  criteria 
and  national  ambient  air  quality 
standards  (NAAQS)  for  ozone.  The 
CASAC  is  hereby  soliciting  nominations 
to  establish  the  members  of  the  new 
Panel.  The  Ozone  Review  Panel  is 
intended  to  operate  for  two  to  five 
(nominally,  three)  years,  with  a  separate 
charge  to  be  issued  to  the  Panel  by  the 
Agency  for  each  review  or  project. 

The  CASAC.  which  comprises  seven 
members  appointed  by  the  EPA 
Administrator,  was  established  by 
section  109(d)(2)  of  the  Clean  Air  Act 
(42  U.S.C.  7409)  as  an  independent 
scientific  advisory  committee,  in  part  to 
provide  advice  and  recommendations 
related  to  the  Agency's  periodic  reviews 
of  the  criteria  and  NAAQS  required 
under  sections  108  and  109  of  the  Act. 
To  provide  the  appropriate  range  of 
expertise  needed  for  the  review  of  the 
criteria  and  standards  for  each  pollutant 
for  which  NAAQS  are  established,  a 
Panel  of  experts  is  typically  formed  by 
supplementing  the  expertise  provided 
by  the  seven  CASAC  members 
themselves.  As  the  Agency  is  now  in  the 
early  stages  of  its  review  of  the  criteria 
and  standards  for  ozone,  the  Ozone 
Review  Panel  is  being  reconstituted  at 
this  time.  The  CASAC,  which  is 
administratively  located  under  the  EPA 
Science  Advisory  Board,  reports  to  the 
EPA  Administrator.  All  seven  statutory 
members  of  the  CASAC  will  also  serve 
as  members  of  the  CASAC  Ozone 
Review  Panel.  Accordingly,  once  the 
CASAC  Ozone  Review  Panel  completes 
its  deliberations  on  a  given  activity,  its 
report  will  be  transmitted  directly  to  the 
Administrator. 

The  SAB  was  established  by  42  U.S.C. 
4365  to  provide  independent  scientific 
and  technical  advice,  consultation,  and 
recommendations  to  the  EPA 
Administrator  on  the  technical  basis  for 
Agency  positions  and  regulations.  Both 
the  CASAC  and  the  SAB  are  Federal 


advisory  committees  chartered  luider 
the  Federal  Advisory  Committee  Act 
(FACA).  as  amended  (5  U.S.C.  App.). 
The  CASAC  Ozone  Review  Panel  will 
comply  with  the  provisions  of  FACA 
and  all  appropriate  SAB  procedural 
policies,  including  the  process  for  panel 
formation  described  in  the  Overview  of 
the  Panel  Formation  Process  at  the 
Environmental  Protection  Agency 
•Science  Advisory  Board,  which  can 
found  at:  http://www.epa.gov/sab/pdf/ 
ec02010.pdf. 

Nominator's  Assessment  of  Expertise      * 

When  submitting  nominations  to  the 
CASAC  Ozone  Review  Panel,  please  - 
explicitly  indicate  the  specific  areas  of 
expertise  the  candidate  could 
contribute.  The  CASAC  requests 
nominees  who  are  recognized,  national- 
level  experts  in  one  or  more  of  the 
following  disciplines: 

(a)  Atmospheric  Science.  Expertise  in 
physical/chemical  properties  of  ozone 
and  other  photochemical  oxidants,  their 
precursor  substances,  and  atmospheric 
processes  involved  in  the  formation, 
transport,  and  degradation  of  ozone  and 
other  photochemical  oxidants  in  the 
atmosphere,  including  interaction  with 
global  climate  and  stratospheric  ozone. 
Also,  expertise  in  the  evaluation  of 
natiu'al  and  man-made  (anthropogenic) 
sources  and  emissions  of  precursors  of 
tropospheric  ozone  and  other 
photochemical  oxidants,  pertinent 
monitoring/measurement  methods  for 
such  substances,  and  spatial/ temporal 
trends  in  atmospheric  concentrations  of 
them. 

(b)  Exposure  and  Risk  Assessment/ 
Modeling.  Expertise  in  measuring 
human  population  exposure  to  ozone 
and/or  in  modeling  human  exposure  to 
ambient  and  indoor  pollutants.  Also, 
expertise  in  human  health  risk  analysis 
modeling  for  ozone  or  other  pollutants 
causing  respiratory  and/or  other  non- 
cancer  health  effects. 

(c)  Ecological  Effects  and  Resource 
Valuation.  Expertise  in  evaluation  of: 
Patterns  of  exposure  to  ozone  and/or 
other  photochemical  oxidants  of 
ornamental  and/or  agricultural  plants 
and/or  natural  ecosystems  and  their 
components;  effects  of  ozone  and  other 
photochemical  oxidants  on  natural 
ecosystems  (especially  terrestrial)  and 
their  components  (both  flora- and  faima), 
ranging  fi°om  biochemical/sub-cellular 
effects  and  identification  of  indicators  of 
pathophysiological  effects  at  the 
individual  plant  level,  to  effects  on 
species  and  populations,  on  up  to 
include  impacts  on  increasingly  more 
complex  (e.g..  landscape)  levels  of 
ecosystem  organization.  Also,  expertise 
in  (i)  ecosystem  risk  assessment  and  (ii) 
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ecological  resource  valuation/ 
economics. 

(d)  Dosimetry.  Expertise  in 
conducting  and/or  evaluation  of  the 
dosimetry  of  animal  and  human 
subjects,  including  identification  of 
factors  determining  differential  patterns 
of  inhalation  and/or  deposition/uptake 
in  respiratory  tract  regions  that  may 
contribute  to  differential  susceptibility 
of  hiunan  population  subgroups  and 
animal-to-human  dosimetry 
extrapolations. 

(e)  Toxicology.  Expertise  in 
conducting  and/or  evaluation  of 
experimental  laboratory  animal  studies 
of  the  effects  of  ozone  and/or  other 
photochemical  oxidants  on  respiratory 
and  non-respiratory  (e.g.,  lung  defense/ 
other  immime  function  mechanisms) 
endpoints. 

(fj  Controlled  Human  Exposure. 
Expertise  in  conducting  and/or 
evaluation  of  controlled  human 
exposure  studies  of  the  effects  of  such 
substances  on  healthy  and  compromised 
(having  pertinent  preexisting  chronic 
disease,  e.g.,  asthma)  human  adults  and 
children,  including  medical  doctors 
(M.D.)  with  experience  in  the  clinical 
treatment  of  asthma. 

(g)  Epidemiology  and  Biostatistics. 
Expertise  in  epidemiological  evaluation 
of  the  effects  of  exposures  to  ambient 
ozone  and/or  other  major  ambient  air 
co-pollutants  (e.g.,  particulate  matter, 
sulfur  dioxide,  nitrogen  dioxide,  carbon 
monoxide)  on  human  population 
groups,  including  effects  on  mortality 
and/or  morbidity  (e.g..  respiratory 
symptoms.  Iimg  function  decrements, 
asthma  medication  use.  respiratory- 
related  hospital  admissions)  endpoints. 
Also,  expertise  in  associated 
biostatistics  and/or  health  risk  analysis 
(including  Bayesian  statistical 
approaches). 

Process  and  Deadline  for  Submitting 
Nominations 

Any  interested  person  or  organization 
may  nominate  qualified  individuals  to 
add  expertise  to  the  Panel  in  the  areas 
of  expertise  described  above. 
Nominations  should  be  submitted  in 
electronic  format  through  the  Form  for 
Nominating  Individuals  to  Panels  of  the 
EPA  Science  Advisory  Board  provided 
on  the  SAB  Web  site.  The  form  can  be 
accessed  through  a  link  on  the  blue 
navigational  bar  on  the  SAB  Web  site. 
http://www.epa.gov/sab.  To  be 
considered,  all  nominations  must 
include  the  information  required  on  that 
form. 

Anyone  who  is  unable  to  submit 
nominations  using  this  form,  and  any 
questions  concerning  any  aspects  of  the 
nomination  process  may  contact  Mr. 


Fred  Butterfield,  DFO,  as  indicated 
above  in  this  Federal  Register  notice. 
Nominations  should  be  submitted  in 
time  to  arrive  no  later  tlian  July  3,  2003. 

To  be  considered,  all  nominations 
must  include:  (a)  A  current  biography, 
curriculum  vitae  (C.V.)  or  resiune, 
which  provides  the  nominee's 
backgroiuid,  experience  and 
qualifications  for  the  Panel;  and  (b)  a 
brief  biographical  sketch  ("biosketch"). 
The  biosketch  should  be  no  longer  than 
one  page  and  must  contain  the 
following  information  for  the  nominee: 

(i)  Current  professional  affiliations 
and  positions  held; 

(ii)  Area(s)  of  expertise,  and  research 
activities  and  interests; 

(iii)  Leadership  positions  in  national 
associations  or  professional  publications 
or  other  significant  distinctions; 
(iv)  Educational  background, 
especially  advanced  degrees,  including 
when  and  from  which  institutions  these 
were  granted; 

(v)  Service  on  other  advisory 
committees,  professional  societies, 
especially  those  associated  with  issues 
under  discussion  in  this  review;  and 

(vi)  Sources  of  recent  (i.e.,  vdthin  the 
preceding  two  years)  grant  and/or  other 
contract  support,  from  government, 
industry,  academia,  etc..  including  the 
topic  area  of  the  funded  activity. 

Please  note  that  even  if  there  is  no 
responsive  information  (e.g.,  no  recent 
grant  or  contract  funding),  this  must  be 
indicated  on  the  biosketch  (by  "N/A"  or 
"None").  Incomplete  biosketches  will 
result  in  nomination  packages  not  being 
accepted. 

The  EPA  Science  Advisory  Board  will 
acknowledge  receipt  of  the  nomination 
and  inform  nominators  of  the  panel 
selected.  From  the  nominees  identified 
by  respondents  to  this  Federal  Register 
notice  (termed  the  "Widecast"),  SAB 
Staff  will  develop  a  smaller  subset 
(knovra  as  the  "Short  List")  for  more 
detailed  consideration.  Criteria  used  by 
the  SAB  Staff  in  developing  this  Short 
List  are  given  at  the  end  of  the  following 
paragraph.  The  Short  List  will  be  posted 
on  the  SAB  Web  site  at:  http:// 
www.epa.gov/sab,  and  will  include,  for 
each  candidate,  the  nominee's  name  and 
their  biosketch.  Public  comments  will 
be  accepted  for  21  calendar  days  on  the 
Short  List.  During  this  comment  period, 
the  public  will  be  requested  to  provide 
information,  analysis  or  other 
documentation  on  nominees  that  the 
SAB  Staff  should  consider  in  evaluating 
candidates  for  the  CASAC  Ozone 
Review  Panel. 

For  the  EPA  SAB,  a  balanced  review 
panel  is  characterized  by  inclusion  of 
candidates  who  possess  the  necessary 
domains  of  knowledge,  the  relevant 


scientific  perspectives  (which,  among 
other  factors,  can  be  influenced  by  work 
history  and  affiliation),  and  the 
collective  breadth  of  experience  to 
adequately  address  the  charge.  Public  " 
responses  to  the  Short  List  candidates 
will  be  considered  in  the  selection  of 
the  Panel,  along  with  information 
provided  by  candidates  and  information 
gathered  by  EPA  SAB  Staff 
independently  on  the  backgroimd  of 
each  candidate  (e.g.,  financial  disclosure 
information  and  computer  searches  to 
evaluate  a  nominee's  prior  involvement 
with  the  topic  under  review).  Specific 
criteria  to  be  used  in  evaluating  an 
individual  Panel  member  include:  (a) 
Scientific  and/or  technical  expertise, 
knowledge,  and  experience  (primary 
factors);  (b)  availability  and  wilUngness 
to  serve;  (c)  absence  of  financial 
conflicts  of  interest;  (d)  scientific 
credibility  and  impartiality;  and  (e)  " 
skills  working  in  committees, 
subcommittees  and  advisory  panels. 
Ozone  Review  Panel  members  will 
likely  be  asked  to  attend  two  to  three 
public,  face-to-face  meetings  and  several 
public  teleconference  meetings  per  year 
over  the  anticipated  two-to  five-year 
course  of  the  Panel's  activity. 

Short  List  candidates  will  also  be 
required  to  fill-out  the  "Confidential 
Financial  Disclosure  Form  for  Special 
Government  Employees  Serving  on 
Federal  Advisory  Committees  at  the 
U.S.  Environmental  Protection  Agency" 
(EPA  Form  3110-48).  This  confidential 
form,  which  is  used  by  EPA  SAB 
Members  and  Consultants,  allows 
Government  officials  to  determine 
whether  there  is  a  statutory  conflict 
between  that  person's  public 
responsibilities  (which  includes 
membership  on  an  EPA  Federal 
advisor}'  committee)  and  private 
interests  and  activities,  or  the 
appearance  of  a  lack  of  impartiality,  as 
defined  by  Federal  regulation.  The  form 
may  be  viewed  and  downloaded  fiDm 
the  foUovkdng  URL  address:  http:// 
www.epa.gov/sab/pdf/epaform3110- 
48.pdf. 

Dated:  June  5.  2003. 

Vanessa  T.  Vu, 

Director.  EPA  Science  Advisory  Board  Staff 
Office. 

[FR  Doc.  03-14877  Filed  &-11-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-7511-2] 

Proposed  Administrative  Peripheral 
Party,  Inability  To  Pay,  Cash-out 
Agreement  Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980  Regarding  the  Meadowlands 
Plating  &  Finishing  Site,  East 
Rutherford,  NJ 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed 

administrative  cash-out  agreement  and 

opportunity  for  public  comment. 

SUMMARY:  The  Environmental  Protection 
Agency  ("EPA")  is  proposing  to  enter 
into  an  administrative  settlement  to 
resolve  claims  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  ("CERCLA"), 
42  U.S.C.  9601  et  seq.  In  accordance 
with  EPA  guidance,  notice  is  hereby 
given  of  a  proposed  administrative 
settlement  pursuant  to  section  122(h)(1) 
of  CERCLA  concerning  the 
Meadowlands  Plating  &  Finishing  Site, 
located  in  East  Rutherford,  New  Jersey. 
Notice  is  being  published  to  inform  the 
public  of  the  proposed  settlement  and  of 
the  opportunity  to  comment.  This 
settlement  is  intended  to  resolve  a 
responsible  party's  civil  liability  for 
response  costs  incurred  by  EPA  at  the 
Meadowlands  Plating  &  Finishing  Site. 
CERCLA  provides  EPA  the  authority  to 
settle  certain  claims  for  response  costs 
incurred  by  the  United  States  with  the 
approval  of  the  Attorney  General  of  the 
United  States. 

The  proposed  settlement  provides 
that  Andrew  Marchese.  will  pay  $30,000 
over  18  months,  in  reimbiu-sement  of 
response  costs  inciured  by  EPA  in 
remediating  the  Meadowlands  Plating  & 
Finishing  site  in  retiun  for  a  covenant 
not  sue  under  section  107  of  CERCLA 
from  the  United  States. 
DATES:  Comments  must  be  provided  by 
July  14,  2003. 

ADDRESSES:  Comments  should  be 
addressed  to  the  U.S.  Environmental 
Protection  Agency,  Office  of  Regional 
Counsel.  290  Broadway— 1 7th  Floor, 
New  York,  New  York  10007-1866  and 
should  refer  to:  In  the  Matter  of 
Meadowlands  Plating  &  Finishing  Site, 
Andrew  Marchese.  Settling  Party,  U.S. 
EPA  Region  U  Docket  No.  CERCLA-02- 
2003-2010. 

FOR  FURTHER  INFORMATION:  U.S. 
Environmental  Protection  Agency, 
Office  of  Regional  Counsel,  290 


Broadway — 17th  Floor,  New  York,  New 
York  10007-1866,  Attention:  Patricia  C. 
Hick,  Esq.  (212)  637-3137. 
SUPPLEMENTARY  INFORMATION:  A  copy  of 
the  proposed  administrative  settlement 
agreement,  as  well  as  background 
information  relating  to  the  settlement, 
may  be  obtained  in  person  or  by  mail 
from  EPA's  Region  II  Office  of  Regional 
Counsel,  290  Broadway — 17th  Floor, 
New  York,  New  York  10007-1866. 

Dated:  May  30.  2003. 
William  McCabe, 

Acting  Director,  Emergency  &■  Remedial 
Response  Division. 

[PR  Doc.  03-14878  Filed  6-11-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7512-9] 

New  Jersey  State  Prohibition  on 
Marine  Discharges  of  Vessel  Sewage; 
Final  Affirmative  Determination 

Notice  is  hereby  given  that  EPA  has 
made  a  final  affirmative  determination 
regarding  the  petition  dated  March  27, 
2002  that  was  received  from  the  State  of 
New  Jersey.  The  Regional 
Administrator,  Environmental 
Protection  Agency  (EPA),  pursuant  to 
section  312(f)  of  Public  Law  92-500,  as 
amended  by  Public  Law  95-217  and 
Public  Law  100-4  (the  Clean  Water  Act), 
has  found  that  adequate  facilities  for  the 
safe  and  sanitary  removal  and  treatment 
of  sewage  hom  all  vessels  are 
reasonably  available  for  the  waters  of 
the  Bamegat  Bay,  Ocean  County,  New 
Jersey.  This  petition  was  made  by  the 
New  Jersey  Department  of 
Environmental  Protection  (NJDEP)  in 
cooperation  with  the  Bamegat  Bay 
Estuary  Program,  New  Jersey  Marine 
Sciences  Consortium,  Ocean  County 
Planning  Board  and  Ocean  County 
Vocational-Technical  School.  Upon  the 
receipt  of  this  affirmative  determination, 
NJDEP  will  completely  prohibit  the- 
discharge  of  sewage,  whether  treated  or 
not,  from  any  vessel  in  the  Bamegat  Bay 
Complex  in  accordance  with  section 
312(f)(3)  of  the  Clean  Water  Act  and  40 
CFR  140.4(a). 

On  April  1,  2003,  EPA  published  a 
Receipt  of  Petition  and  Tentative 
Determination  and  accepted  comments 
from  the  public  for  a  thirty  (30)  day 
period.  EPA  received  letters  from  the 
following  individuals: 

1.  A.  Jerome  Walnut,  Chairman, 
Ocean  County  Planning  Department, 
P.O.  Box  2191,  Toms  River.  New  Jersey 
08754. 


2.  Christopher  Claus,  President, 
Ocean  Nature  and  Conservation  Society, 
21  Winding  River  Drive,  Toms  River,  NJ 
08755-5122. 

3.  David  J.  McKeon,  Assistant 
Plaiming  Director,  Ocean  County 
Planning  Board,  P.O.  Box  2191,  Toms 
River,  NJ  08754-2191. 

4.  William  deCamp,  Jr.,  President, 
Save  Bamegat  Bay,  906-B  Grand  Central 
Avenue,  Lavallette,  NJ  08735. 

5.  Angela  C.  Andersen,  South  Jersey 
Coordinator,  American  Littoral  Society, 
P.O.  Box  1306,  Tuckerton,  NJ  08097. 

6.  Cindy  Zipf,  Executive  Director, 
Clean  Ocean  Action,  P.O.  Box  305, 
Highlands,  NJ  07732-0505. 

EPA  received  emails  from  the 
following  individual: 

1.  Bob  Scro,  Bamegat  Bay  Estuary 
Program  Director,  Ocean  County 
Planning  Department,  P.O.  Box  2191, 
Toms  River,  New  Jersey  08754. 

Mr.  Scro  identified  some 
typographical  errors  made  in  the 
original  petition  submitted  to  EPA: 
"Ocean  Coimty  Vacation  and  Technical 
School"  should  read  as  "Ocean  County 
Vocational-Technical  School"  and 
"Ocean  Coimty  Municipal  Utilities 
Authority"  should  read  as  "Ocean 
County  Utilities  Authorities".  Mr.  Scro 
also  commented  that  since  the  petition 
was  submitted,  a  third  pumpout  boat 
had  been  purchased  and  is  servicing 
boaters  in  Bamegat  Bay.  These 
corrections  have  been  made  to  this  Final 
Determination. 

Several  of  the  commenters  expressed 
support  for  the  establishment  of  a  No 
Discharge  Zone  (NDZ)  and  commented 
that  this  Final  Determination  was  an 
important  step  in  protecting  the  water 
quality  of  Bamegat  Bay  and  its  marine 
resources.  The  Ocean  County  Planning 
Board  forwarded  a  Resolution,  passed 
by  the  Ocean  County  Board  of  Chosen 
Freeholders,  supporting  the  NDZ.  Many 
of  the  commenters,  especially  the  Ocean 
County  Planning  Board,  stated  that  there 
were  a  number  of  threats  to  Bamegat 
Bay  including  non-point  source 
pollution  and  that  this  designation  was 
just  one  of  many  action  items  in  the 
Bamegat  Bay  Comprehensive 
Conservation  and  Management  Plan. 

The  American  Littoral  Society  (ALS) 
expressed  support  for  the  establishment 
of  the  NDZ,  but  asked  several  questions 
regarding  education,  enforcement,  water 
quality  improvements  and  legislative 
issues.  Regarding  the  issues  of 
education,  ALS  commented  that  a 
mechanism  should  exist  to  inform 
boaters  about  the  requirements  of  a 
NDZ.  As  part  of  the  petition,  an 
education  program  is  outlined.  This 
program  is  part  of  the  New  Jersey  Clean 
Vessel  Act  Program  and  the  Bamegat 


Bay  Estuary  Program.  Regarding  the 
enforcement  of  the  NDZ,  the  U.S.  Coast 
is  responsible  for  the  enforcement  and 
the  State  of  New  Jersey  has  a 
Memorandum  of  Understanding,  with 
the  Coast  Guard,  designating  the  New 
Jersey  State  Police  as  the  lead  law 
enforcement  agency.  The  petition 
submitted  to  EPA  states  that  the  State 
Police  will  enforce  the  boating  safety 
standards  and  marine  sanitation  device 
regulations.  ALS  raises  a  question 
regarding  improvements  in  water 
quality  and  whether  EPA  or  NJDEP  will 
attempt  to  quantiiy  the  improvements  in 
water  quality  as  a  result  if  this 
designation  is  approved.  Certainly, 
improvements  in  water  quality  can  be 
demonstrated  through  routine  ambient 
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sampling.  Since  there  are  several 
ongoing  programs  to  improve  the  water 
quality  in  the  estuary,  it  is  difficult  to 
attribute  these  improvements  to  a 
specific  program.  Ciuxently,  EPA  is 
undertaking  a  national  study  to  evaluate 
the  efficacy  of  the  NDZ  designations  and 
will  publish  the  results  when  they  are 
available.  ALS  asked  whether  EPA  is 
aware  of  a  legislative  bill  that  was 
introduced  by  Congressman  Saxton  that 
would  eliminate  NDZ  restrictions  for 
vessels  that  use  state  of  art  treatment 
devices.  ALS  raised  certain  concerns 
about  this  bill  and  asked  if  EPA  had 
comments  or  concerns.  In  response, 
EPA  is  aware  of  the  legislative  bill  but 
chooses  not  to  comment  on  the  bill  at 
this  time. 


No  changes  to  the  determination  are 
necessary  based  on  the  comments 
received. 

Bamegat  Bay  is  a  shallow,  lagoon-ty|>e 
estuary  characteristic  of  a  back  bay 
system  of  a  barrier  island  coastline. 
Bamegat  Bay  is  bordered  by  two  barrier 
islands.  Island  Beach  and  Long  Beach 
Island.  These  islands  are  approximately 
64  km  in  total  length,  are  oriented 
north-south  and  separate  the  bay  from 
the  Atlantic  Ocean.  The  NDZ  will 
include  Bamegat  Bay  Complex  and  its 
navigable  tributaries.  The  boundary 
lines  have  been  defined  for  the  Point 
Pleasant  Canal,  Bamegat  Inlet  and  Egg 
Harbor  Inlet  as  lines  between  the 
following  points: 


Point  Pleasant  Canal  : ; ^ ^q  ^^^^^  ^ 

n  .  ,    ,   .  •  74  03.281  W 

Bamegat  Inlet  , Inside  South  Buoy 

39  45.457  N 

f      „    .       ,   ,  .  74  05.519  W 

Egg  Harbor  Inlet ^ gg  ^^^^l  N 

•  74  18.389  W 


40  04.068  .N 
74  03.278  W  " 
Inside  North  Buoy 
39  45.525  N 
74  05.519  W 
39  30.476  N 
74  17.322  W 


Bamegat  Bay  provides  recreational, 
economic,  and  aesthetic  benefits  to  the 
coastal  users  of  New  Jersey.  The  estuary 
is  productive  for  shellfish  harvesting, 
recreational  activities  such  as  fishing, 
kayaking,  swimming  and  boating.  The 
bay  supports  hard  clam  harvest  and  blue 
crab  landings.  NJDEP  Bureau  of  Marine 
Water  Classification  and  Analysis  has 
divided  the  State  into  36  Shellfish 
growing  water  reaches.  The  bay 
complex  is  identified  as  Reaches  7 
through  13  which  are  as  follows: 
Reach  7— Bamegat  Bay  (Bay  Head  to 

Seaweed  Point) 
Reach  8 — Bamegat  Bay  (Seaweed  Point 

to  Mathis  Bridge)  . 
Reach  9 — Toms  River 
Reach  10— Bamegat  Bay  (Mathis  Bridge 

to  Forked  River) 
Reach  11— Bamegat  Bay  (Forked  River 

to  Main  Point) 
Reach  12 — Manahawkin/Little  Egg 

Harbor  Bay  (Main  Point  to  Long  Point) 
Reach  13— Long  Point  to  Beach  Haven 

hilet 

Information  submitted  by  the  State  of 
New  Jersey  indicate  that  there  are  sixty- 
six  existing  pumpout  facilities  and  three 
pumpout  boats  available  to  service 
vessels  throughout  the  Bamegat  Bay 
Complex.  The  typical  facility  is 
available  to  the  boating  community  frx)m 
April  through  November  with  hours  of 
operation  from  8:0pAM  until  5:00PM, 
seven  days  a  week.  Seven  facilities  are 
available  all  year.  Sixty-three  of  the 
existing  pumpout  facilities  are 
connected  to  municipal  sewage  lines. 


Sewage  from  these  facilities  is  routed  to 
the  Ocean  County  Utilities  Authority 
where  it  undergoes  secondary  treatment. 
Three  piunpout  facilities  (Ocean  Gate 
Yacht  Basin,  Ocean  Beach  South  and 
Causeway  Boat  Rental  and  Marina)  store 
their  waste  in  holding  tanks  for  disposal 
by  a  septic  waste  hauler. 

According  to  the  State's  petition,  the 
vessel  population  for  the  waters  of 
Bamegat  Bay  Complex  is  approximately 
15,587  vessels  which  are  docked  at 
private  residences  and  12,900  vessels 
docked  or  moored  at  marinas  or  yacht 
clubs.  The  total  vessel  population  is 
28,487.  The  ratio  of  boats  to  pumpout 
facilities  has  been  based  on  lie  total 
nvunber  of  vessels  which  could  be 
expected.  With  sixty-six  shore-side 
pumpout  facilities  and  two  pumpout 
vessel  available  to  boaters,  the  ratio  of 
docked  or  moored  boats  ^including 
transients)  is  approximately  420  vessels 
per  piunpout.  Standard  guidelines  refer 
to  acceptable  ratios  falling  in  the  range 
of  300  to  600  vessels  per  pumpout.  If  the 
EPA  calculation  is  employed  (as  listed 
in  the  guidance  manual  entitled, 
"Protecting  Coastal  Waters  from  Vessel 
and  Marina  Discharges:  A  Guide  for 
State  and  Local  Officials— April  1994"), 
it  estimates  that  twenty-foiu-  piunpouts 
are  needed  to  provide  adequate 
facilities. 

Commercial  vessels  which  operate  in 
and  aroimd  Bamegat  Bay  are  engaged  in 
fishing  activities  exclusively.  Most  of 
the  operators  will  use  the  pumpout 
facilities  where  they  dock  or  obtain  fuel. 


The  larger  fishing  vessels  do  not  operate 
in  the  bay,  but  dock  in  the  vicinity  of 
Bamegat  Light  and  fish  the  Atlantic 
Ocean. 

The  EPA  hereby  makes  a  final 
affirmative  determination  that  adequate 
facilities  for  the  safe  and  sanitary 
removal  and  treatment  of  sewage  from 
all  vessels  are  reasonably  available  for 
the  Bamegat  Bay  Complex  in  Ocean 
Coimty,  New  Jersey. 

Dated:  May  30,  2003. 
Jane  M.  Kenny, 

Regional  Administrator.  Region  2. 
(FR  Doc.  03-14879  Filed  6-11-03;  8:45  am! 

BILLING  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collections 
Approved  by  Office  of  Management 
and  Budget 

June  4,  2003. 

SUMMARY:  The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number. 
FOR  FURTHER  INFORMATKM  CONTACT:  Paul 
J.  Laurenzano,  Federal  Communications 
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Commission,  445  12th  Street,  SW., 
Washington,  DC  20554,  (202)  418-1359 
or  via  the  Internet  at  plaurenz@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0810. 

OMB  Approval  Date:  05/23/2003. 

Expiration  Date:  05/31/2006. 

Title:  Procedures  for  Designation  of 
Eligible  Telecommunications  Carriers 
Pursuant  to  Section  214(e)(6)  of  the 
Communications  Act  of  1934,  as 
amended. 

Form  No.;  N/ A. 

Estimated  Annual  Burden:  100 
responses;  6,200  total  annual  hours:  62 
hours  per  respondent. 

Needs  and  Uses:  47  U.S.C.  214(e)(6) 
states  that  a  telecommunications  carrier 
that  is  not  subject  to  the  jurisdiction  of 
a'state  may  request  that  the  Commission 
determine  whether  it  is  eligible.  The 
Commission  must  evaluate  whether 
such  telecommunications  carriers  meet 
the  eligibility  criteria  set  forth  in  the 
Act.  In  this  Order,  the  Commission 
concludes  that  petitions  for  designation 
filed  under  section  214(e)(6)  relating  to 
"near  reservation"  areas  will  not  be 
considered  as  petitions  relating  to  tribal 
lands  and  as  a  result,  petitioners  seeking 
ETC  designation  in  such  areas  must 
follow  the  procedures  out-lined  in  the 
Twelfth  Report  and  Order  for  non-tribal 
lands  prior  to  submitting  a  request  for 
designation  to  this  Commission  under 
section  214(e)(6). 

OMB  Control  No.:  3060-0514. 

OMB  Approval  Date:  05/20/2003. 

Expiration  Date:  05/31/2006. 

Title:  Section  43.21  (b)— Holding 
Company  Annual  Report. 

FonnNo.;N/A. 

Estimated  Annual  Burden:  20 
responses;  20  total  annual  hours;  1  hour 
per  respondent. 

Needs  and  Uses:  TheSEC  lOK  form 
is  needed  from  holding  companies  of 
communications  common  carriers  to 
provide  the  Commission  with  the  data 
required  to  fulfill  its  regulatory 
responsibilities  and  by  the  public  in 
analyzing  the  industry.  Selected 
information  is  compiled  and  published 
in  the  Conunission's  annual  common 
carrier  statistical  publication. 

OMB  Control  No.:  3060-0400. 

OMB  Approval  Date:  05/20/2003. 

Expiration  Date:  05/31/2006. 

Title:  Tariff  Review  Plan. 

Form  No.  :N/ A. 

Estimated  Annual  Burden:  41 
responses;  2,501  total  annual  hours;  61 
hours  per  respondent. 

Needs  and  Uses:  Certain  local 
exchange  carriers  are  required  annually 
to  submit  Tariff  Review  Plan  in  partial 
fulfillment  of  cost  support  material 
required  by  47  CFR  part  61.  The 


information  used  by  FCC  and  the  public 
to  determine  the  justness  and 
reasonableness  of  rates,  terms  and 
conditions  in  tariffs  as  required  by  the 
Communications  Act  of  1934,  as 
amended. 

OMB  Control  No.:  3060-0894. 

OMB  Approval  date:  05/09/2003. 

Expiration  Date:  05/31/2006. 

Title:  Certification  Letter  Accounting 
for  Receipt  of  Federal  Support — CC 
Docket  Nos.  96-45  and  96-262. 

Form  No.  :N/ A. 

Estimated  Annual  Burden:  51 
responses;  153  total  annual  hours;  3 
hours  per  respondent. 

Needs  and  Uses:  The  Commission 
requires  states  to  certify  that  carriers 
within  the  state  had  accounted  for  its 
receipt  of  federal  support  in  its  rates  or 
otherwise  used  the  support  pursuant 
with  Section  254  (e). 

OMB  Control  No.:  3060-0755. 

OMB  Approval  Date:  05/09/2003. 

Expiration  Date:  05/31/2006. 

Title:  47  CFR  Sections  59.1-59.4— 
Infrastructure  Sharing. 

Form  No.:  N/ A. 

Estimated  Annual  Burden:  1,425 
responses;  2.325  total  annual  hours;  1- 
2  hours  per  respondent. 

Needs  and  Uses:  In  CC  Docket  No. 
96-237,  the  Commission  implemented 
the  infrastructure  sharing  provisions  of 
the  Conmiunicaitons  Act  of  1934.  as 
added  by  th«-Telecommunications  Act 
of  1996.  Section  259  requires  incumbent 
LECs  to  file  any  arrangements  showing 
the  conditions  under  which  they  share 
infrastructure  per  section  259.  Section 
259  also  requires  incumbent  LECs  to 
provide  information  on  depioyments  of 
new  services  and  equipment  to 
qualifying  carriers.  The  Commission 
also  requires  incumbent  LECs  to  provide 
60  day  notices  prior  to  terminating 
section  259  agreements. 

Federal  Communications  Commission. 

William  F.  Caton. 

Deputy  Secretary. 

|FR  Doc.  03-14814  Fijed  6-11-03;  8:45  am) 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  AUC-03-54-B  (Auction  No.  54); 
DA  03-1547] 

Closed  Broadcast  Auction  No.  54 
Construction  Permits  for  New 
Broadcast  Stations  Scheduled  for  July 
23, 2003;  Notice  and  Filing 
Requirements,  Minimum  Opening  Bids, 
Upfront  Payments  and  Other  Auction 
Procedures 

agency:  Federal  Communications 
Commission. 


ACnON:  Notice. 


SUMMARY:  This  document  annouinces  the 
procedures,  minimum  opening  bids, 
and  revised  inventory  for  the  upcoming 
auction  of  construction  permits  for  new 
full  power  television  (TV),  low  power 
television  (LPTV).  and  FM  broadcast 
stations  ("Auction  No.  54")  scheduled 
for  July  23,  2003.  This  document  is 
intended  to  familiarize  prospective 
bidders  with  the  procedures  and 
minimum  opening  bids  for  this  auction. 
DATES:  Auction  No.  54  is  scheduled  to 
begin  on  July  23.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Auctions  and  Industry  Analysis 
Division:  Kenneth  Burnley.  Legal 
Branch  at  (202)  418-0660;  Lyle  Ishida, 
Operations  Branch  at  (202)  418-0660  or 
Linda  Sanderson,  Operations  Branch  at 
(717)  338-2888.  Audio  Division:  Lisa 
Scanlan  at  (202)  418-2700.  Video 
Division:  Shaun  Maher  at  (202)  4^8- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Auction  No.  54 
Procedures  Public  Notice  released  on 
May  12,  2003.  The  complete  text  of  the 
Auction  No.  54  Procedures  Public 
Notice,  including  attachments,  is 
available  for  public  inspection  and 
copying  during  regular  business  hours    i 
at  the  FCC  Reference  Information  ' 

Center,  Portals  II,  445  12th  Street,  SW., 
Room  CY-A257,  Washington,  DC, 
20554.  The  Auction  No.  54  Procedures 
Public  Notice  may  also  be  purchased, 
from  the  Conunission's  duplicating 
contractor,  Qualex  International,  Portals 
II,  445  12th  Street,  SW.,  Room  CY-B402. 
Washington,  DC,  20554,  telephone  202- 
863-2893.  facsimile  202-863-2898.  or 
via  e-mail  qualexint@aol.com.  This 
document  is  also  available  on  the 
Internet  at  the  Commission's  Web  site: 
http://vnreless.fcc.gov/auctions/54/. 

I.  General  Information 

A. 'Introduction 

1.  The  Auction  No.  54  Procedures 
Public  Notice  announces  the  procedures 
and  minimum  opening  bids  for  the 
upcoming  auction  of  construction 
permits  for  new  full  power  television 
(TV),  low  power  television  (LPTV).  and 
FM  broadcast  stations  ("Auction  No. 
54").  scheduled  for  July  23.  2003.  On 
April  11.  2003.  in  accordance  with  the 
Balanced  Budget  Act  of  1997,  the  Media 
Bureau  ("MB")  and  the  Wireless 
Telecommunications  Bureau  ("WTB") 
(collectively,  the  "Bureaus")  released 
the  Auction  No.  54  Comment  Public 
Notice,  68  FR  19816  (April  22,  2003), 
seeking  comment  on  the  establishment 
of  reserve  prices  and/ or  minimum 
opening  bids  and  other  procedures  for 
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Auction  No.  54.  The  Bureaus  received 
no  comments  in  response  to  the  Auction 
No.  54  Comment  Public  Notice. 

i.  Construction  Permits  To  Be  Auctioned 

2.  Auction  No.  54  will  include 
construction  permits  for  one  TV,  two 
LPTV,  and  four  FM  broadcast  stations. 
These  broadcast  stations  are  the  subject 
of  pending,  mutually  exclusive  FCC 
Form  301  or  Form  346  applications  for 
construction  permits  for -the  referenced 
broadcast  services,  for  which  the 
Commission  has  not  approved  a 
settlement  agreement  that  obviates  the 
need  for  an  auction.  Pursuant  to  the 
Broadcast  First  Report  and  Order,  63  FR 
48615  (September  11,  1998). 
participation  in  this  auction  is  limited 
to  the  applicants  identified  in 
Attachment  A  of  the  Auction  No.  54 
Procedures  Public  Notice.  All 
applications  within  a  mutually 
exclusive  applicant  group  ("MX 
Group")  are  directly  mutually  exclusive 
with  one  another,  and  therefore  a  single 
construction  permit  will  be  auctioned 
for  each  MX  Group  identified  in 
Attachment  A  of  the  Auction  No.  54 
Procedures  Public  Notice.  Applicants 
will  be  eligible  to  bid  on  only  those 
construction  permits  selected  on  their 
previously  filed  FCC  Form  301  or  Form 
346.  The  minimum  opening  bids  and 
upfront  payments  for  these  broadcast 
construction  permits  are  also  included 
in  Attachment  A  of  the  Auction  No.  54 
Procedures  Public  Notice. 

3.  As  stated  in  the  Broadcast  First 
Report  and  Order,  all  pending  mutually 
exclusive  applications  for  broadcast 
services  must  be  resolved  through  a 
system  of  competitive  bidding.  When 
two  or  more  short-form  applications 
(FCC  Form  175)  are  accepted  for  filing 
within  an  MX  Group,  mutual 
exclusivity  exits  for  auction  purposes. 
Once  mutual  exclusivity  exists  for 
auction  piuposes,  even  if  only  one 
applicant  within  an  MX  Group  submits 
an  upfront  payment,  that  applicant  is 
required  to  submit  a  bid  in  order  to 
obtain  the  construction  permit. 

B.  Rules  and  Disclaimers 

i.  Relevant  Authority  . 

4.  Prospective  bidders  must 
familiarize  themselves  thoroughly  with 
the  Commission's  rules  relating  to 
broadcast  auctions,  contained  in  title  47, 
part  73  of  the  Code  of  Federal 
Regulations.  Prospective  bidders  must 
also  be  thoroughly  familiar  with  the 
procedures,  terms  and  conditions 
(collectively,  "terms")  contained  in  the 
Auction  No.  54  Procedures  Public 
Notice:  the  Auction  No.  54  Comment 
Public  Notice,  the  Broadcast  First 


Report  and  Order,  the  Broadcast 
Reconsideration  Order,  64  FR  24523 
(May  7, 1999),  and  the  New  Entrant 
Bidding  Credit  Reconsideration  Order, 
64  FR  44856  (August  18.  1999). 
Potential  bidders  must  also  familiarize 
themselves  with  part  1.  subpart  Q  of  the 
Commission's  rules  concerning 
competitive  bidding  proceedings.  In 
particular,  broadcasters  should  also 
familiarize  themselves  with  the 
Commission's  recent  amendments  and 
clarifications  to  its  general  competitive 
bidding  rules. 

5.  The  terms  contained  in  the 
Commission's  rules,  relevant  orders  and 
public  notices  are  not  negotiable.  The 
Commission  may  amend  or  supplement 
the  information  contained  in  our  public 
notices  at  any  time,  and  will  issue 
public  notices  to  convey  any  new  or 
supplemental  information  to  bidders.  It 
is  the  responsibility  of  all  prospective 
bidders  to  remain  current  with  all 
Commission  rules  and  with  all  public 
notices  pertaining  to  this  auction. 
Copies  of  most  Commission  documents, 
including  public  notices,  can  be 
retrieved  from  the  FCC  Auctions 
Internet  site  at  http://wireless.fcc.gov/ 
auctions.  Additionally,  documents  are 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center.  Portals  II.  445  12th  Street.  SW., 
Room  CY-A257,  Washington.  DC, 
20554.  or  may  be  purchased  from  the 
Conunission's  duplicating  contractor, 
Qualex  International.  Portals  II,  445 
12th  Street,  SW..  Room  CY-B402, 
Washington,  DC  20554.  telephone  202- 
863-2893,  facsimile  202-863-2898.  or 
via  e-mail  qualexint@aol.com.  When 
ordering  documents  from  Qualex,  please 
provide  the  appropriate  FCC  document 
number  (for  example,  FCC  98-194  for 
the  Broadcast  First  Report  and  Order 
and  FCC  99-74  for  the  Broadcast 
Reconsideration  Order). 

ii.  Prohibition  of  Collusion 

6.  To  ensure  the  competitiveness  of 
the  auction  process,  the  Commission's 
rules  prohibit  applicants  for  the  same 
market  from  communicating  with  each 
other  during  the  auction  about  bids, 
bidding  strategies,  or  settlements.  This 
prohibition  begins  at  the  short-form 
application  filing  deadline  and  ends  at 
the  down  pajnnent  deadline  after  the 
auction.  Bidders  competing  for 
construction  permits  in  the  same  market 
are  encom^ed  not  to  use  the  same 
individual  as  an  authorized  bidder.  A 
violation  of  the  anti-collusion  rule  could 
occur  if  an  individual  acts  as  the 
authorized  bidder  for  two  or  more 
competing  applicants,  and  conveys 
information  concerning  the  substance  of 


bids  or  bidding  strategies  between  the 
bidders  he  or  she  is  authorized  to 
represent  in  the  auction.  A  violation 
could  similarly  occur  if  the  authorized 
bidders  are  different  individuals 
employed  by  the  same  organization 
{e.g.,  law  firm  or  consulting  firm).  In 
such  a  case,  at  a  minimum,  applicants 
should  certify  on  their  applications  that 
precautionary  steps  have  been  taken  to 
prevent  communication  between 
authorized  bidders  and  that  applicants 
and  their  bidding  dgents  will  comply 
with  the  anti-collusion  rule. 

7.  However,  the  Bureaus  caution  that 
merely  filing  a  certifying  statement  as 
part  of  an  application  will  not  outweigh 
specific  evidence  that  collusive 
behavior  has  occurred,  nor  will  it 
preclude  the  initiation  of  an 
investigation  when  warranted.  The 
Commission's  anti-collusion  rules  allow 
applicants  to  form  certain  agreements 
during  the  auction,  provided  the 
applicants  have  not  applied  for 
construction  permits  in  the  same 
market.  In  Auction  No.  54,  for  example, 
the  rule  would  apply  to  any  applicants 
bidding  for  the  same  market  [i.e.,  Victor. 
ID.  MX  Groups  FM2  and  FM3). 
Therefore,  applicants  that  apply  to  bid 
for  any  construction  permit  in  the  same 
market  would  be  precluded  from 
communicating  after  filing  the  FCC 
Form  1 75  application  with  any  other 
applicant  for  a  construction  permit  in 
that  same  market.  However,  all 
applicants  may  enter  into  bidding 
agreements  before  filing  their  FCC  Form 
175,  as  long  as  they  disclose  the 
existence  of  the  agreement(s)  in  their 
FCC  Form  175.  If  parties  agree  in 
principle  on  all  material  terms  prior  to 
the  short-form  filing  deadline,  those 
parties  must  be  identified  on  the  short- 
form  application  pursuant  to 
§  1.2105(c).  even  if  the  agreement  has' 
not  been  reduced  to  writing.  If  the 
parties  have  not  agreed  in  principle  by 
the  filing  deadline,  an  applicant  would 
not  include  the  names  of  those  parties 
on  its  application,  and  may  not  continue 
negotiations  with  other  applicants  for 
the  same  market.  By  signing  their  FCC 
Form  175  applications,  applicants  are 
certifying  their  compliance  with 
§§  1.2105(c)  and  73.5002. 

8.  In  addition.  §1.65  of  the 
Commission's  rules  requires  an 
applicant  to  maintain  the  accuracy  and 
completeness  of  information  furnished 
in  its  pending  application  and  to  notify 
the  Commission  within  30  days  of  any 
substantial  change  that  may  be  of 
decisional  significance  to  that 
application.  Thus.  §  1.65  and  1.2105 
require  an  auction  applicant  to  notify 
the  Commission  of  any  violation  of  the 
anti-collusion  rules  upon  learning  of 
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such  violation.  Bidders  therefore  are 
required  to  make  such  notification  to 
the  Commission  immediately  upon 
discovery. 

9.  A  summary  listing  of  documents 
from  the  Commission  and  the  Bureaus 
addressing  the  application  of  the  anti- 
collusion  rules  may  be  found  in 
Attachment  F  of  the  Auction  No.  54 
Procedures  Public  Notice, 

iii.  Due  Diligence 

10.  Potential  bidders  are  reminded 
that  they  are  solely  responsible  for 
investigating  and  evaluating  all 
technical  and  market  place  factors  that 
may  have  a  bearing  on  the  value  of  the 
broadcast  facilities  in  this  auction.  The 
FCC  makes  no  representations  or 
warranties  about  the  use  of  this 
spectrum  for  particular  services. 
Applicants  should  be  aware  that  an  FCC 
auction  represents  an  opportunity  to 
become  an  FCC  permittee  in  the 
broadcast  service,  subject  to  certain 
conditions  and  regulations.  An  FCC 
auction  does  not  constitute  an 
endorsement  by  the  FCC  of  any 
particular  service,  technology,  or 
product,  nor  does  an  FCC  construction 
permit  or  license  constitute  a  guarantee 
of  business  success.  Applicants  should 
perform  their  individual  due  diligence 
before  proceeding  as  they  would  with 
any  new  business  venture. 

11.  Potential  bidders  are  strongly 
encouraged  to  conduct  their  own 
research  prior  to  Auction  No.  54  in 
order  to  determine  the  existence  of 
pending  proceedings  that  might  affect 
their  decisions  regarding  participation 
in  the  auction.  Participants  in  Auction 
No.  54  are  strongly  encouraged  to 
continue  such  research  during  the 
auction. 

12.  Bidders  are  solely  responsible  for 
identifying  associated  risks  and  for 
investigating  and  evaluating  the  degree 
to  which  such  matters  may  effect  their 
ability  to  bid  on,  otherwise  acquire,  or 
make  use  of  the  construction  permits 
available  in  Auction  No.  54. 

13.  Potential  bidders  for  the  new  full 
power  television  facility  should  note 
that,  in  November  1999,  Congress 
enacted  the  Community  Broadcasters 
Protection  Act  of  1999  (CBPA)  which 
established  a  new  Class  A  television 
service.  In  response  to  the  enactment  of 
the  CBPA,  the  Commission  adopted 
rules  to  establish  the  new  Class  A 
television  service.  In  the  Class  A  Report 
and  Order,  65  FR  29985  (May  10,  2000), 
the  Commission  adopted  rules  to 
provide  interference  protection  for 
eligible  Class  A  television  stations  from 
new  full  power  television  stations. 
Given  the  Commission's  ruling  in  the 
Class  A  Report  and  Order,  the  winning 


bidder  in  Auction  No.  54.  upon 
submission  of  its  long-form  application 
(FCC  Form  301),  will  have  to  provide 
interference  protection  to  qualified 
Class  A  television  stations.  Therefore, 
potential  bidders  are  encouraged  to 
perform  engineering  studies  to 
determine  the  existence  of  Class  A 
television  stations  and  their  effect  on 
the  ability  to  operate  the  full  power 
television  station  proposed  in  this 
auction.  Information  about  the  identity 
and  location  of  Class  A  television 
stations  is  available  from  the  Media 
Bureau's  Consolidated  Database  System 
(CDBS)  (public  access  available  at: 
http://www.fcc.gov/nrib)  and  on  the 
Media  Bureau's  Class  A  television  web 
page:  http://www.fcc.gov/mb/video/ 
files/classa  .html 

14.  Potential  bidders  for  the  new  full 
power  television  facility  are  also 
reminded  that  full  service  television 
stations  are  in  the  process  of  converting 
from  analog  to  digital  operation  and  that 
stations  may  have  pending  applications 
to  construct  and  operate  digital 
television  facilities,  construction 
permits  and/or  licenses  for  such  digital 
facilities.  Bidders  should  investigate  the 
impact  such  applications,  permits  and 
licenses  may  have  on  their  ability  to 
operate  the  facilities  proposed  in  this 
auction. 

15.  Potential  bidders  should  direct 
questions  regarding  the  search 
capabilities  of  CDBS  to  the  Media 
Bureau  help  line  at  (202)  418-2662,  or 
via  e-mail  at  mbinfo@fcc.gov. 

iv.  Bidder  Alerts 

16.  All  applicants  must  certify  on 
their  FCC  Form  175  applications  under 
penalty  of  perjury  that  they  are  legally, 
technically,  fmancially  and  otherwise 
qualified  to  hold  a  construction  permit, 
and  not  in  default  on  any  payment  for 
Commission  construction  permits  or 
licenses  (including  down  payments)  or 
delinquent  on  any  non-tax  debt  owed  to 
any  Federal  agency.  Prospective  bidders 
are  reminded  that  submission  of  a  false 
certification  to  the  Commission  is  a 
serious  matter  that  may  result  in  severe 
penalties,  including  monetary 
forfeitures,  construction  permit  or 
license  revocations,  exclusion  from 
participation  in  future  auctions,  and/or 
criminal  prosecution. 

17.  As  is  the  case  with  many  business 
investment  opportunities,  some 
unscrupulous  entrepreneurs  may 
attempt  to  use  Auction  No.  54  to 
deceive  and  defraud  unsuspecting 
investors.  Information  about  deceptive 
telemarketing  investment  schemes  is 
available  from  the  FTC  at  (202)  326- 
2222  and  from  the  SEC  at  (202)  942- 
7040.  Complaints  about  specific 


deceptive  telemarketing  investment 
schemes  should  be  directed  to  the  FTC, 
the  SEC,  or  the  National  Fraud 
Information  Center  at  (800)  876-7060. 
Consumers  who  have  concerns  about 
specific  proposals  regarding  Auction 
No.  54  may  also  call  the  FCC  Consumer 
Center  at  (888)  CALL-FCC  ((888)  225- 
5322). 

V.  National  Environmental  Policy  Act 
(NEPA)  Requirements 

18.  Permittees  must  comply  with  the 
Commission's  rules  regarding  the 
National  Environmental  Policy  Act 
(NEPA).  The  construction  of  a  broadcast 
facility  is  a  federal  action  and  the 
permittee  must  comply  with  the 
Commission's  NEPA  rules  for  each  such 
facility. 

C.  Auction  Specifics  ^ 

i.  Auction  Date 

19.  Auction  No.  54  will  begin  on 
Wednesday.  July  23.  2003.  The  initial 
schedule  for  bidding  will  be  announced 
by  public  notice  at  least  one  week  before 
the  start  of  the  auction.  Unless 
otherwise  announced,  bidding  on  all 
construction  permits  will  be  conducted 
on  each  business  day  until  bidding  has 
stopped  on  all  construction  permits. 

ii.  Auction  Title 

20.  Auction  No.  54 — Closed 
Broadcast. 

iii.  Bidding  Methodology 

21.  The  bidding  methodology  for 
Auction  No.  54  will  be  simultaneous, 
multiple  round  bidding. 

The  Commission  will  conduct  this 
auction  over  the  Internet,  and 
telephonic  bidding  will  be  available  as 
well. 

As  a  contingency  plan,  bidders  may 
also  dial  in  to  the  FCC  Wide  Area 
Network.  Qualified  bidders  are 
permitted  to  bid  telephonically  or 
electronically. 


IV, 


Pre-Auction  Dates  and  Deadlines 


22.  The  following  is  a  list  of  important 
dates  related  to  Auction  No.  54: 
Auction  Seminar — June  12,  2003 
Short-Form  (FCC  Form  175)  Filing 

Window  Opens— June  12,  2003;  12 

p.m.  ET 
Short-Form  (FCC  Form  175)  Application 

Deadline— June  20,  2003;  6  p.m.  ET 
Upfront  Payments  (via  wire  transfer) — 

July  3,  2003;  6  p.m.  ET 
Mock  Auction— July  18,  2003 
Auction  Begins— July  23,  2003 

i.  Requirements  for  Participation 

23.  Those  wishing  to  participate  in 
the  auction  must: 


•  Submit  a  short  form  application 
{FCC  Form  175)  electronically  by  6  p.m. 
ET,  June  20,  2003.  No  other  application 
may  be  substituted  for  the  FCC  Form 
175. 

•  Submit  a  sufficient  upfront 
payment  and  an  FCC  Remittance  Advice 
Form  (FCC  Form  159)  by  6  p.m.  ET,  July 
3,  2003. 

•  Comply  with  all  provisions 
outlined  in  this  public  notice  and 
applicable  Commission  rules. 

i.  General  Contact  Information 

24.  The  following  is  a  list  of  general 
contact  information  related  to  Auction 
No.  54: 

GENERAL  AUCTION  INFORMA-HON 
General  Auction  Questions,  Seminar 
Registration— FCC  Auctions  Hotline 
(888)  225-5322,  Press  Option  #2,  or 
direct  (717)  338-2888,  Hours  of 
service:  8  a.m.-5:30  p.m.  ET 

AUCTION  LEGAL  INFORMATION 

Auction  Rules,  Policies,  Regulations — 
'    Auctions  and  Industry  Analysis 

Division,  Legal  Branch  (202)  418- 

0660 

LICENSING  INFORMATION 

Rules,  Polices,  Regulations;  Licensing 
Issues;  Due  Diligence  Incumbency 
Issues — Audio  Division  (202)  418- 
2700;  Video  Division  (202)  418-2700 
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TECHNICAL  SUPPORT 

Electronic  Filing,  Automated  Auction 
System— FCC  Auctions  Technical 
Support  Hotline,  (202)  414-1250 
(Voice),  (202)  414-1255  (TTY);  Hours 
of  service:  Monday  through  Friday  8 
a.m.  to  6  p.m.  ET 

PAYMENT  INFORMATION 

Wire  Transfers,  Refunds — FCC  Auctions 
Accounting  Branch;  (202)  418-1995, 
(202) 418-2843 (Fax) 

TELEPHONIC  BIDDING 

Will  be  furnished  only  to  qualified 
bidders 

FCC  COPY  CONTRACTOR 

Qualex  International 

Additional  Copies  of  Commission 
documents— Portals  II,  445  12th 
Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  (202)  863- 
2893,  (202)  863-2898,  (Fax), 
quaIexint@aol.com  (E-mail) 

PRESS  INFORMATION 

Meribeth  McCarrick  (202)  418-0654 

FCC  FORMS 

(800)  418-3676  (outside  Washington, 
DC),  (202)  418-3676  (in  the 


Washington  Area),  http:// 
www.fcc.gov/formpage.html 

FCC  INTERN'ET  SITES 

http://www.fcc.gov 

http://wireless.fcc.gov/auctions 

http://www.fcc.gov/mb 

n.  Short-Form  Application  (FCC  Form 
175)  Requirements 

25.  Guidelines  for  completion  of  the 
short-form  application  (FCC  Form  175) 
are  set  forth  in  Attachment  D  of  the 
Auction  No.  54  Procedures  Public 
Notice. 

A.  License  Selection 

26.  The  Bureaus  notes  that  as  part  of 
the  FCC  Form  175  filing  process, 
applicants  must  identify  which 
construction  permits  they  may  bid  on  as 
part  of  the  auction.  While  the  electronic 
FCC  Form  175  will  allow  for  the 
selection  of  all  construction  permits, 
applicants  should  only  select  from 
among  those  construction  permits  that 
they  selected  on  their  previously  filed 
FCC  Form  301  or  Form  346.  Applicants 
that  select  construction  permits  on  their 
FCC  Fonn  1 75  that  were  not  selected  on 
the  FCC  Form  301  or  Form  346  will  not 
be  permitted  to  bid  on  those 
construction  permits  during  the  auction. 

B.  Ownership  Disclosure  Requirements 
(FCC  Form  1 75.  Exhibit  A) 

27.  The  Commission  indicated  in  the 
Broadcast  First  Report  and  Order  that, 
for  purposes  of  determining  eligibility  to 
participate  in  a  broadcast  auction,  the 
uniform  part  1  ovymership  disclosure 
standards  would  apply.  Specifically,  in 
completing  FCC  Form  175,  all 
applicants  will  be  required  to  provide 
information  required  by  §§  1.2105  and 
1.2112  of  the  Commission's  rules. 

C.  Consortia  and  foint  Bidding 
Arrangements  (FCC  Form  1 75  Exhibit  B) 

28.  Applicants  will  be  required  to 
identify  on  their  short-form  applications 
any  parties  with  whom  they  have 
entered  into  any  consortium 
arrangements,  joint  ventures, 
partnerships  or  other  agreements  or 
understandings  which  relate  in  any  way 
to  the  construction  permits  being 
auctioned,  including  any  agreements 
relating  to  post-auction  market 
structure.  Applicants  will  also  be 
required  to  certify  on  their  short-form 
appUcations  that  they  have  not  entered 
into  any  explicit  or  implicit  agreements, 
arrangements  or  understandings  of  any 
kind  with  any  parties,  other  than  those 
identified,  regarding  the  amount  of  their 
bids,  bidding  strategies,  or  the  particular 
construction  permits  on  which  they  will 
or  will  not  bid. 


29.  While  the  anti-collusion  rules  do 
not  prohibit  non-auction  related 
business  negotiations  among  auction 
applicants,  bidders  are  reminded  that 
certain  discussions  or  exchanges  could 
touch  upon  impermissible  subject 
matters  because  they  may  convey 
pricing  information  and  bidding 
strategies.  Such  subject  areas  include, 
but  are  not  limited  to,  issues  such  as 
management,  sales,  local  marketing 
agreements,  rebroadcast  agreements, 
and  other  transactional  agreements. 

D.  New  Entrant  Bidding  Credit  (Form 
175  Exhibit  Ch 

30.  To  fulfill  its  obligations  under 
section  309(j)  and  further  its  long- 
standing commitment  to  the 
diversification  of  broadcast  facility 
ownership,  the  Commission  adopted  a 
tiered  New  Entrant  Bidding  Credit  for 
broadcast  auction  applicants  with  no,  or 
very  few,  other  media  interests. 

i.  Eligibility 

31.  The  interests  of  the  bidder,  and  of 
any  individuals  or  entities  with  an 
attributable  interest  in  the  bidder,  in 
other  media  of  mass  coraffiunications 
shall  be  considered  when  determining  a 
bidder's  eligibility  for  the  New  Entrant 
Bidding  Credit.  The  bidder's  attributable 
interests  shall  be  determined  as  of  the 
short-form  application  (FCC  Form  175) 
filing  dead— June  20,  2003.  Bidders 
intending  to  divest  a  media  interest  or 
make  any  other  ownership  changes, 
such  as  resignation  of  positional 
interests,  in  order  to  avoid  attribution 
for  purposes  of  qualifying  for  the  New 
Entrant  Bidding  Credit  must  have 
consummated  such  divestment 
transactions  or  have  completed  such    . 
ownership  changes  by  no  later  than  the 
short-form  application  filing  deadline — 
June  20,  2003. 

32.  Generally,  media  interests  will  be 
attributable  for  purposes  of  the  New 
Entrant  Bidding  Credit  to  the  same 
extent  that  such  other  media  interests 
are  considered  attributable  for  purposes 
of  the  broadcast  multiple  ownership 
rules.  However,  attributable  interests 
held  by  a  winning  bidder  in  existing 
low  power  television,  television 
translator  or  FT»^  translator  facilities  will 
not  be  counted  among  the  bidders'  other 
mass  media  interests  in  determining  its 
eligibility  for  a  New  Entrant  Bidding 
Credit.  Full  service  noncommercial 
educational  stations,  on  both  reserved 
and  non-reserved  channels,  are 
included  among  "media  of  mass 
communications"  as  defined  in 
§  73.5008(b).  A  medium  of  mass 
communications  is  defined  in  47  CFR 
73.5008  (b)  and-includes  non- 
commercial broadcast  stations.  For  more 
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information,  see  section  II.C.  of  the 
Auction  No.  54  Procedures  Public 
Notice. 

ii.  AppHcation  Requirements 

33.  In  addition  to  the  ownership 
information  required  on  Exhibit  A, 
applicants  are  required  to  file 
supporting  documentation  on  Exhibit  C 
to  their  FCC  Form  175  applications  to 
establish  that  they  satisfy  the  eligibility 
requirements  to  qualify  for  a  New 
Entrant  Bidding  Credit.  In  those  cases 
where  a  New  Entrant  Bidding  Credit  is 
being  sought,  a  certification  under 
penalty  of  perjury  must  be  set  forth  in 
Exhibit  C. 

iii.  Bidding  Credits 

34.  Applicants  that  qualify  for  the 
New  Entrant  Bidding  Credit,  as  set  forth 
in  47  CFR  73.5007,  are  eligible  for  a 
bidding  credit  that  represents  the 
amoxmt  by  which  a  bidder's  winning 
bid  is  discounted.  The  size  of  a  New 
Entrant  Bidding  Credit  depends  on  the 
number  of  ownership  interests  in  other 
media  of  mass  communications  that  are 
attributable  to  the  bidder-entity  and  its 
attributable  interest-holders: 

•  A  35  percent  bidding  credit  will  be 
given  to  a  winning  bidder  if  it,  and/or 
any  individual  or  entity  with  an 
attributable  interest  in  the  winning 
bidder,  has  no  attributable  interest  in 
any  other  media  of  mass 
communications,  as  defined  in  47  CFR 
73.5008; 

•  A  25  percent  bidding  credit  will  be 
given  to  a  winning  bidder  if  it,  and/ or 
any  individual  or  entity  with  an 
attributable  interest  in  the  winning 
bidder,  has  an  attributable  interest  in  no 
more  than  three  mass  media  facilities,  as 
defined  in  47  CFR  73.5008; 

•  No  bidding  credit  will  be  given  if 
any  of  the  commonly  owned  mass 
media  facilities  serve  the  same  area  as 
the  proposed  broadcast  station,  as 
defined  in  47  CFR  73.5007,  or  if  the 
winning  bidder,  and/or  any  individual 
or  entity  with  an  attributable  interest  in 
the  winning  bidder,  has  attributable 
interests  in  more  than  three  mass  media 
facilities. 

35.  Bidding  credits  are  not 
cumulative;  qualifying  applicants 
receive  either  the  25  percent  or  the  35 
percent  bidding  credit,  but  not  both. 
Attributable  interests  are  defined  in  47 
CFR  73.3555  and  note  2  of  that  section. 
Bidders  should  note  that  unjust 
enrichment  provisions  apply  to  a 
winning  bidder  that  utilizes  a  bidding 
credit  and  subsequently  seeks  to  assign 
or  transfer  control  of  its  license  or 
construction  permit  to  an  entity  not 
qualiiying  for  the  same  level  of  bidding 
credit. 


D.  Provisions  Regarding  Defaulters  and 
Former  Defaulters  (Form  1 75  Exhibit  D) 

36.  Each  applicant  must  provide  a 
certification  on  its  FCC  Form  1 75 
application,  made  under  penalty  of 
perjury,  that  it  is  not  in  default  on  any 
Commission  licenses  and  that  it  is  not 
delinquent  on  any  non-tax  debt  owed  to 
any  Federal  agency.  In  addition,  each 
applicant  must  provide  a  certification 
on  its  FCC  Form  175  application,  made 
under  penalty  of  perjury,  indicating 
whether  or  not  the  applicant,  its 
affiliates,  its  controlling  interests,  or  the 
affiliates  of  its  controlling  interest,  have 
ever  been  in  default  on  any  Commission 
licenses  or  have  ever  been  delinquent 
on  any  non-tax  debt  owed  to  any  federal 
agency.  The  applicant  must  provide 
such  information  for  itself,  its  affiliates, 
its  controlling  interests,  and  the 
affiliates  of  its  controlling  interests,  as 
defined  by  §  1.2110  of  the  Commission's 
rules  (as  amended  in  the  Part  1  Fifth 
Report  and  Order).  Applicants  must 
include  this  statement  as  Exhibit  D  of 
the  FCC  Form  175. 

37."  Former  defaulters ' ' — i.  e. , 
applicants,  including  their  attributable 
interest  holders,  that  in  the  past  have 
defaulted  on  any  Commission  licenses 
or  been  delinquent  on  any  non-tax  debt 
owed  to  any  Federal  agency,  but  that 
have  since  remedied  all  such  defaults 
and  cured  all  of  their  outstanding  non- 
tax delinquencies — are  eligible  to  bid  in 
Auction  No.  54,  provided  that  they  are 
otherwise  qualified.  However,  as 
discussed  infra  in  section  III.D.iii, 
former  defaulters  are  required  to  pay 
upfront  payments  that  are  fifty  percent 
more  than  the  normal  upfront  payment 
amounts. 

E.  Installment  Payments 

38.  Installment  payment  plans  will 
not  be  available  in  Auction  No.  54. 

F.  Other  Information  (FCC  Form  175 
Exhibits  E  and  F) 

39.  Applicants  owned  by  minorities 
or  women,  as  defined  in  47  CFR 
1.2110(b)(2),  may  attach  an  exhibit 
(Exhibit  E)  regarding  this  status.  This 
applicant  status  information  is  collected 
for  statistical  purposes  only  and  assists 
the  Conunission  in  monitoring  the 
participation  of  "designated  entities"  in 
its  auctions.  Applicants  must  specify 
the  file  number  of  the  pending  FCC 
Form  301  or  Form  346  on  Exhibit  F 
(Miscellaneous  Information).  Applicants 
wishing  to  submit  additional 
information  may  do  so  on  Exhibit  F. 

G.  Minor  Modifications  to  Short-Form 
Applications  (FCC  Form  175) 

40.  After  the  short-form  application 
filing  deadline  (June  20,  2003), 


applicants  may  make  only  minor 
changes  to  their  FCC  Form  1 75 
applications.  Applicants  will  not  be 
permitted  to  make  major  modifications 
to  their  applications  (e.g.,  change  their 
construction  permit  selections,  change 
the  certifying  official,  changes  in 
ownership  of  the  applicant  that  would 
constitute  a  change  of  control  of  the 
applicant,  or  changes  affecting 
eligibility  for  the  new  entrant  bidding 
credit).  Permissible  minor  changes 
include,  for  example,  deletion  and 
addition  of  authorized  bidders  (to  a 
maximiun  of  three)  and  revision  of 
exhibits.  Applicants  should  make  these 
modifications  to  their  FCC  Form  175 
electronically  and  submit  a  letter, 
briefly  summarizing  the  changes,  by 
electronic  mail  to  the  attention  of 
Margaret  Wiener,  Chief,  Auctions  and 
Industry  Analysis  Division,  at  the 
following  address:  auction54@fcc.gov. 
The  electronic  mail  summarizing  the 
changes  must  include  a  subject  or 
caption  referring  to  Auction  No.  54.  The 
Biu-eaus  requests  that  parties  format  any 
attachments  to  electronic  mail  as 
Adobe®  Acrobat®  (pdf)  or  Microsoft® 
Word  documents. 

41.  A  separate  copy  of  the  letter 
should  be  faxed  to  the  attention  of 
Kathryn  Garland  at  (717)  338-2850. 

H.  Maintaining  Current  Information  in 
Short-Form  Applications  (FCC  Form 
175} 

42.  Applicants  have  an  obligation 
under  47  CFR  1.65,  to  maintain  the 
completeness  and  accuracy  of . 
information  in  their  short-form 
applications.  Amendments  reporting 
substantial  changes  of  possible 
decisional  significance  in  information 
contained  in  FCC  Form  175 
applications,  as  defined  by  47  CFR 
1.2105(b)(2),  will  not  be  accepted  and 
may  in  some  instances  result  in  the 
dismissal  of  the  FCC  Form  175 
application. 

QI.  Pre-Auction  Procedures 

A.  Auction  Seminar 

43.  On  June  12,  2003  the  FCC  will 
sponsor  a  free  seminar  for  Auction  No. 
54  at  the  Federal  Communications 
Commission,  located  at  445  12th  Street, 
SW.,  Washington,  DC.  The  seminar  will 
provide  attendees  with  information 
about  pre-auction  procedures,  conduct 
of  the  auction,  the  FCC  Automated    i 
Auction  System,  and  the  broadcast 
service  and  auction  rules. 

B.  Short-Form  Application  (FCC  Form 
1 75}— Due  June  20,  2003 

44.  In  order  to  be  eligible  to  bid  in  this 
auction,  applicants  must  first  submit  an 
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FCC  Form  175  application.  This 
application  must  be  submitted 
electronically  and  received  at  the 
Commission  no  later  than  6  p.m.  ET  on 
June  20,  2003.  Late  applications  will  not 
be  accepted. 

45.  There  is  no  application  fee 
required  when  filing  an  FCC  Form  175. 


,  i.  Electronic  Filing 

46.  Applicants  must  file  their  FCC 
Form  175  applications  electronically. 
Applications  may  generally  be  filed  at 
any  time  beginning  at  12  noon  ET  on 
June  12,  2003,  until  6  p.m.  ET  on  June 
20,  2003.  Applicants  are  strongly    ' 
encouraged  to  file  early  and  are 
responsible  for  allowing  adequate  time 
for  filing  their  applications.  Applicants 
may  update  or  amend  their  electronic 
applications  multiple  times  imtil  the 
filing  deadline  on  June  20,  2003. 

47.  Apphcants  must  press  the 
"SUBMIT  Application"  button  on  the 
"Submission"  page  of  the  electronic 
form  to  successfully  submit  their  FCC 
Form  175s.  Any  form  that  is  not 
submitted  will  not  be  reviewed  by  the 
FCC.  Information  about  accessing  the 
FCC  Form  175  is  included  in 
Attachment  C  of  the  Auction  No.  54 
Procedures  Public  Notice.  Technical 
support  is  available  at  (202)  414-1250 
(voice)  or  (202)  414-1255  (text 
telephone  (TTY));  hours  of  service  are 
Monday  through  Friday,  from  8  a.m.  to 
6  p.m.  ET.  In  order  to  provide  better 
service  to  the  public,  all  calls  to  the 
hotline  are  recorded. 

ii.  Completion  of  the  FCC  Form  1 75 

48.  Applicants  should  carefully 
review  47  CFR  1.2105  and  73.5002,  and 
must  complete  all  items  on  the  FCC 
Form  175.  Instructions  for  completing 
the  FCC  Form  175  are  in  Attachment  D 
of  the  Auction  No.  54  Procedures  Public 
Notice. 

iii.  Electronic  Review  of  FCC  Form  175 

49.  The  FCC  Form  175  electronic 
review  system  may  be  used  to  locate 
and  print  apphcants'  FCC  Form  175 
information.  There  is  no  fee  for 
accessing  this  system.  See  Attachment  C 
of  the  Auction  No.  54  Procedures  Public 
Notice  for  details  on  accessing  the 
review  system. 

50.  Applicants  may  also  view  other 
apphcants'  completed  FCC  Form  175s 
after  the  filing  deadline  has  passed,  and 
the  FCC  has  issued  a  public  notice 
explaining  the  status  of  the  applications. 
Note:  Applicants  should  not  include 
sensitive  information  (i.e..  Taxpayer 
Identification  Nimiber  or  Employer 
Identification  Number)  on  any  exhibits 
to  their  FCC  Form  175  applications. 


C.  Application  Processing  and  Minor 
Corrections 

51.  After  the  deadline  for  filing  the 
FCC  Form  175  applications  has  passed, 
the  FCC  will  process  all  timely 
submitted  applications  to  determine 
which  are  acceptable  for  filing,  and 
subsequently  will  issue  a  pubhc  notice 
identifying:  (i)  Those  applications 
accepted  for  filing  (including  FCC 
account  nimibers  and  the  construction 
permits  for  which  they  applied);  (ii) 
those  appUcations  rejected;  and  (iii) 
those  applications  which  have  minor 
defects  that  may  be  corrected,  and  the 
deadline  for  filing  such  corrected 
appUcations. 

D.  Upfront  Payments — Due  July  3,  2003 

52.  In  order  to  be  eligible  to  bid  in  the 
auction,  applicants  must  submit  an 
upfront  pa)n]ient  accompanied  by  an 
FCC  Remittance  Advice  Form  (FCC 
Form  159).  After  completing  the  FCC 
Form  175,  filers  will  have  access  to  an 
electronic  version  of  the  FCC  Form  159 
that  can  be  printed  and  faxed  to -Mellon 
Bank  in  Pittsburgh,  PA.  All  upfront 
payments  must  be  received  at  Mellon 
Bank  by  6  p.m.  ET  on  July  3,  2003.  For 
specific  instructions  regarding  upfront 
payments,  see  section  III.D.  of  the 
Auction  No.  54  Procedures  Public 
Notice. 

i.  Making  Auction  Payments  by  Wire 
Transfer 

53.  Wire  transfer  payments  must  be 
received  by  6  p.m.  ET  on  July  3,  2003. 
To  avoid  untimely  payments,  applicants 
should  discuss  arrangements  (including 

.bank  closing  schedules)  with  their 
banker  several  days  before  they  plan  to 
make  the  vdre  transfer,  and  allow 
sufficient  time  for  the  transfer  to  be 
initiated  and  completed  before  the 
deadline. 

54.  Apphcants  must  fax  a  completed 
FCC  Form  159  (Revised  2/00)  to  Mellon 
Bank  at  (412)  209-6045  at  least  one  hour 
before  placing  the  order  for  the  wire 
transfer  (but  on  the  same  business  day). 
On  the  cover  sheet  of  the  fax,  write 
"Wire  Transfer — Auction  Payment  for 
Auction  Event  No.  54."  Bidders  should 
confirm  the  receipt  of  their  upfront 
payment  at  Mellon  Bank  by  contacting 
their  sending  financial  institution. 
Detailed  instructions  for  completion  of 
FCC  Form  159  are  included  in 
Attachment  E  of  the  Auction  No.  54 
Procedures  Public  Notice. 

ii.  Amount  of  Upfront  Payment 

55.  The  Commission  delegated  to  the 
Bureaus  the  authority  and  discretion  to 
determine  appropriate  upfront 
payment(s)  for  each  auction.  In 
addition,  in  the  Part  1  Fifth  Report  and 


Order,  the  Commission  ordered  that 
"former  defaulters,"  i.e.,  applicants  that 
have  ever  been  in  default  on  any 
Commission  hcense  or  have  ever  been 
delinquent  on  any  non-tax  debt  owed  to 
any  Federal  agency,  be  required  to  pay 
upfront  payments  fifty  percent  greater 
than  non-"former  defaulters."  In  the 
Auction  No.  54  Comment  Public  Notice. 
the  Bureaus  proposed  that  the  amount 
of  the  upfront  payment  would 
determine  the  number  of  bidding  imits 
on  which  a  bidder  may  place  bids.  In 
order  to  bid  on  a  construction  permit, 
otherwise  qualified  bidders  that  applied 
for  that  construction  permit  on  FCC 
Form  175  must  have  an  eligibility  level 
that  meets  the  number  of  bidding  units 
assigned  to  that  construction  permit. 
(While  the  electronic  FCC  Form  175 
allows  for  the  selection  of  all 
construction  permits,  applicants  should 
only  select  from  among  those 
construction  permits  that  they  selected 
on  their  previously  filed  FCC  Form  301 
or  Form  346).  At  a  minimum,  an 
applicant's  total  upfront  payment  must 
be  enough  to  establish  efigibility  to  bid 
on  at  least  one  construction  permit 
applied  for  on  FCC  Form  175.  or  else  the 
applicant  will  not  be  ehgible  to 
participate  in  the  auction.  No  comments 
were  received;  therefore,  the  Bureaus 
adopt  its  proposal.  The  specific  upfront 
payments  and  bidding  units  for  each 
construction  permit  are  set  forth  in 
Attachment  A  of  the  Auction  No.  54 
Procedures  Public  Notice. 

56.  In  calculating  its  upfront  payment 
amoimt,  an  applicant  should  determine 
the  maximum  number  of  bidding  units 
on  which  it  may  wish  to  be  active 
(bidding  units  associated  with 
construction  permits  on  which  the 
bidder  has  the  standing  high  bid  from 
the  previous  round  and  construction 
permits  on  which  the  bidder  places  a 
bid  in  the  current  round)  in  any  single 
round,  and  submit  an  upfront  payment 
covering  that  number  of  bidding  units. 
In  order  to  make  this  calculation,  an 
applicant  should  add  together  the 
upfront  payments  for  all  construction 
permits  on  which  it  seeks  to  bid  in  any  ~ 
given  round.  Bidders  should  check  their 
calculations  carefully,  as  there  is  no 
provision  for  increasing  a  bidder's 
maximum  eligibility  after  the  upfront 
payment  deadline. 

57.  Former  defaulters  should  calculate 
their  upfront  payment  for  all 
construction  permits  by  multiplying  the 
number  of  bidding  units  they  wish  to 
purchase  by  1.5.  In  order  to  calculate 
the  nimiber  of  bidding  units  to  assign  to 
former  defaulters,  the  Commission  will 
divide  the  upfront  payment  received  by 
1.5  and  round  the  result  up  to  the 
nearest  bidding  unit. 
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Note:  An  applicant's  actual  bidding  in  any 
round  will  be  limited  by  the  bidding  units 
reflected  in  its  upfront  payment,  in 
conjunction  with  the  selections  made  on  the 
FCC  Form  175. 

iii.  Applicant's  Wire  Transfer 
Information  for  Purposes  of  Refunds  of 
Upfront  Payments 

58.  The  Commission  will  use  wire 
transfers  for  all  Auction  No.  54  refunds. 
To  ensure  that  refunds  of  upfront 
payments  are  processed  in  an 
expeditious  manner,  the  Commission  is 
requesting  that  all  pertinent  information 
as  listed  be  supplied  to  the  FCC. 
Applicants  can  provide  the  information 
electronically  during  the  initial  short- 
form  filing  window  after  the  form  has 
been  submitted.  Wire  Transfer 
Instructions  can  also  be  manually  faxed 
to  the  FCC,  Financial  Operations  Center, 
Auctions  Accounting  Group,  ATTN: 
Gail  Glasser  or  Tim  Dates,  at  (202)  418- 
2843  by  July  3,  2003.  All  refunds  wUl 
be  returned  to  the  payer  of  record  as 
identified  on  the  FCC  Form  159  unless 
the  payer  submits  written  authorization 
instructing  otherwise.  For  additional 
information,  please  call  Gail  Glasser  at 
202^18-0578  or  Tim  Dates  at  (202) 
418-0496. 

Name  of  Bank 

ABA  Number 

Contact  and  Phone  Number 

Account  Number  to  Credit 

Name  of  Account  Holder 

FCC  Registration  Number  (FRN) 

Taxpayer  Identification  Number 

Correspondent  Bank  (if  applicable) 

ABA  Number 

Account  Number 

E.  Auction  Registration 

59.  Approximately  ten  days  before  the 
auction,  the  FCC  will  issue  a  public 
notice  announcing  all  qualified  bidders 
for  the  auction.  Qualified  bidders  are 
those  applicants  whose  FCC  Form  175 
applications  have  been  accepted  for 
filing  and  that  have  timely  submitted 
upfront  payments  sufficient  to  make 
them  eligible  to  bid  on  at  least  one  of 
the  construction  permits  for  which  they 
applied. 

60.  All  qualified  bidders  are 
automatically  registered  for  the  auction. 
Registration  materials  will  be 
distributed  prior  to  the  auction  by  two 
separate  overnight  mailings,  each 
containing  the  conhdential  bidder 
identification  number  (BIN)  and  the 
other  containing  the  SecurlD  cards,  both 
of  which  are  required  to  place  bids. 
These  mailings  will  be  sent  only  to  the 
contact  person  at  the  contact  address 
listed  in  the  FCC  Form  175. 

61 .  Applicants  that  do  not  receive 
both  registration  mailings  will  not  be 


able  to  submit  bids.  Therefore,  any 
qualified  applicant  that  has  not  received 
both  mailings  by  noon  on  Wednesday, 
July  16.  2003.  should  contact  the 
Auctions  Hotline  at  (717)  338-2888. 
Receipt  of  both  registration  mailings  is 
critical  to  participating  in  the  auction 
and  each  applicant  is  responsible  for 
ensuring  it  has  received  all  of  the 
registration  material. 

62.  Qualified  bidders  should  note  that 
lost  bidder  identification  numbers  or 
SecurlD  cards  can  be  replaced  only  by 
appearing  in  person  at  the  FCC 
Headquarters  located  at  445  12th  Street, 
SW.,  Washington.  DC  20554.  Only  an 
authorized  representative  or  certifying 
official,  as  designated  on  an  applicant's 
FCC  Form  175,  may  appear  in  person 
with  two  forms  of  identification  (one  of 
which  must  be  a  photo  identification)  in 
order  to  receive  replacements.  Qualified 
bidders  requiring  replacements  must 
call  technical  support  prior  to  arriving 
at  the  FCC. 

F.  Remote  Electronic  Bidding 

63.  The  Commission  will  conduct  this 
auction  over  the  Internet,  and 
telephonic  bidding  will  be  available  as 
well.  As  a  contingency  plan,  bidders 
may  adso  dial  in  to  the  FCC  Wide  Area 
Network.  Qualified  bidders  are 
permitted  to  bid  telephonically  or 
electronically.  In  either  case,  each 
authorized  bidder  must  have  its  own 
SecurlD  card,  which  the  FCC  will 
provide  at  no  charge.  For  security 
purposes,  the  SecurlD  cards  and  the 
FCC  Automated  Auction  System  user 
manual  are  only  mailed  to  the  contact 
person  at  the  contact  address  listed  on 
the  FCC  Form  175.  Each  SecurlD  card  is 
tailored  to  a  specific  auction;  therefore, 
SecurlD  cards  issued  for  other  auctions 
or  obtained  from  a  source  other  than  the 
FCC  will  not  work  for  Auction  No.  54. 
The  telephonic  bidding  phone  number 
will  be  supplied  in  the  first  overnight 
mailing,  which  also  includes  the 
confidential  bidder  identification 
number.  Each  applicant  should  indicate 
its  bidding  preference — electronic  or 
telephonic — on  the  FCC  Form  175. 

64.  SecurlD  cards  can  be  recycled, 
and  the  Bureaus  encourages  bidders  to 
return  the  cards  to  the  FCC.  The 
Bureaus  will  provide  pre-addressed 
envelopes  that  bidders  may  use  to 
return  the  cards  once  the  auction  is 
over. 

G.  Mock  Auction 

65.  All  qualified  bidders  will  be 
eligible  to  participate  in  a  mock  auction 
on  Friday,  July  18,  2003.  The  mock 
auction  will  enable  applicants  to 
become  familiar  with  the  FCC 
Automated  Auction  System  prior  to  the 


auction.  Participation  by  all  bidders  is 
strongly  recommended.  Details  will  be 
announced  by  public  notice. 

IV.  Auction  Event 

66.  The  first  round  of  bidding  for 
Auction  No.  54  will  begin  on 
Wednesday.  July  23,  2003.  The  initial 
bidding  schedule  will  be  announced  in 
a  public  notice  listing  the  qualified 
bidders,  which  is  released 
approximately  10  days  before  the  start 
of  the  auction. 

A.  Auction  Structure 

i.  Simultaneous  Multiple  Round 
Auction 

67.  In  the  Auction  No.  54  Comment 
Public  Notice,  the  Bureaus  proposed  to 
award  all  the  construction  permits  in 
Auction  No.  54  in  a  simultaneous 
multiple  roimd  auction.  The  Biu^aus 
received  no  comments  on  this  issue. 
The  Bureaus  therefore  concludes  that  it 
is  operationally  feasible  and  appropriate 
to  auction  the  construction  permits 
through  a  simultaneous  multiple  round 
auction.  Unless  otherwise  announced, 
bids  will  be  accepted  on  all  construction 
permits  in  successive  rounds  of  bidding. 

ii.  Maximum  Eligibility  and  Activity 
Rules 

68.  In  the  Auction  No.  54  Comment 
Public  Notice,  the  Bureaus  proposed 
that  the  amount  of  the  upfront  payment 
submitted  by  a  bidder  would  determine 
thejnaximum  initial  eligibility  (as 
measured  in  bidding  units)  for  each 
bidder.  No  comments  were  received 
concerning  the  eligibility  rule. 

69.  For  Auction  No.  54.  the  Bureaus 
will  adopt  its  proposal.  The  amount  of 
the  upfront  payment  submitted  by  a 
bidder  determines  the  maximum  initial 
eligibility  (in  bidding  units)  for  each 
bidder.  The  total  upfront  payment 
defines  the  maximum  number  of 
bidding  units  on  which  the  applicant 
will  be  permitted  to  bid  and  hold  high 
bids  in  a  round.  As  there  is  no  provision 
for  increasing  a  bidder's  eligibility  after 
the  upfront  payment  deadline, 
prospective  bidders  are  cautioned  to 
calculate  their  upfront  payments 
carefully.  The  total  upfront  payment 
does  not  affect  the  total  dollar  amoimt 

a  bjdder  may  bid  on  any  given 
construction  permit. 

70.  In  addition,  the  Bureaus  received 
no  comments  on  its  proposal  for  a  single 
stage  auction.  Therefore,  in  order  to 
ensure  that  the  auction  closes  within  a 
reasonable  period  of  time,  the  Bureaus 
adopts  its  proposal  with  the  following 
activity  requirement:  a  bidder  is 
required  to  be  active  on  100  percent  of 
its  current  eligibility  diu-ing  each  round 
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of  the  auction.  That  is  a  bidder  must 
either  place  a  bid  and/or  be  the  standing 
high  bidder  during  each  round  of  the 
auction. 

71.  Failure  to  maintain  the  requisite 
activity  level  will  result  in  the  use  of  an 
activity  rule  waiver,  if  any  remain,  or  a 
permanent  reduction  in  the  bidder's 
bidding  eligibility,  possibly  eliminating 
them  from  the  auction. 

iii.  Activity  Rule  \yaivers  and  Reducing 
Eligibility  . 

72.  Each  bidder  will  be  provided  three 
activity  rule  waivers  that  may  be  used 
in  any  round  during  the  course  of  the 
auction.  Use  of  an  activity  rule  waiver 
preserves  the  bidder's  current  bidding 
eligibility  despite  the  bidder's  activity 
in  the  current  round  being  below  the 
required  level.  An  activity  rule  waiver 
applies  to  an  entire  round  of  bidding 
and  not  to  a  particular  construction 
permit. 

73.  The  FCC  Automated  Auction 
System  assumes  that  bidders  with 
insufficient  activity  wouid  prefer  to  use 
an  activity  rule  waiver  (if  available) 
rather  than  lose  bidding  eligibility. 
Therefore,  the  system  will  automatically 
apply  a  waiver  (known  as  an  "automatic 
waiver")  at  the  end  of  any  round  where 
a  bidder's  activity  level  is  below  the 
minimum  required  unless:  (i)  There  are 
no  activity  rule  waivers  remaining;  or 
(ii)  bidders  eligible  to  bid  on  more  than 
one  construction  permit  override  the 
automatic  application  of  a  waiver  by 
reducing  eligibility,  thereby  meeting  the 
minimum  requirements.  If  a  bidder  that 
is  eligible  to  bid  on  only  one 
construction  permit  has  no  activity  rule 
waivers  available,  the  bidder's  eUgibility 
will  be  reduced,  eliminating  it  &x)m  the 
auction.  If  a  bidder  that  is  eligible  to  bid 
on  more  than  one  construction  permit 
has  no  waivers  remaining  and  does  not 
satisfy  the  required  activity  level,  its 
current  eligibility  will  be  permanently 
reduced,  possibly  eliminating  the  bidder 
from  the  auction. 

74.  A  bidder  that  is  eligible  to  bid  on 
more  than  one  construction  permit  and 
has  insufficient  activity  may  wish  to 
reduce  its  bidding  eligibility  rather  than 
use  an  activity  rule  waiver.  If  so,  the 
bidder  must  affirmatively  override  the 
automatic  waiver  mechanism  during  the 
bidding  period  by  using  the  "reduce 
eligibility"  function  in  the  bidding 
system.  In  this  case,  the  bidder's 
eUgibility  is  permanently  reduced  to 
bring  the  bidder  into  compliance  with 
the  activity  rules.  Once  eligibility  has 
been  reduced,  a  bidder  will  not  be 
permitted  to  regain  its  lost  bidding 
eligibility. 

75.  Finally,  a  bidder  may  proactively 
use  an  activity  rule  waiver  as  a  means 


to  keep  the  auction  open  without 
placing  a  bid.  If  a  bidder  submits  a 
proactive  waiver  (using  the  proactive 
waiver  function  in  the  bidding  system) 
during  a  bidding  period  in  which  no 
bids  are  submitted,  the  auction  will 
remain  open  and  the  bidder's  eligibihty 
will  be  preserved.  An  automatic  waiver 
invoked  in  a  round  in  which  there  are 
no  new  bids  will  not  keep  the  auction 
open.  Note:  Once  a  proactive  waiver  is 
submitted  during  a  roimd.  that  waiver 
cannot  be  unsubmitted. 

iv.  Auction  Stopping  Rules 

76.  For  Auction  No.  54,  the  Bureaus 
proposed  to  employ  a  simultaneous 
stopping  rule.  Under  this  rule,  bidding 
will  remain  open  on  all  construction 
permits  imtil  bidding  stops  on  every 
construction  permit.  The  auction  will 
close  for  all  construction  permits  when 
one  round  passes  during  which  no 
bidder  submits  a  new  acceptable  bid  on 
any  construction  permit  or  applies  a 
proactive  waiver. 

77.  The  Bureaus  also  sought  comment 
on  a  modified  version  of  the  stopping 
rule.  The  modified  version  of  thie 
stopping  rule  would  close  the  auction 
for  ail  construfction  permits  after  the 
first  round  in  which  no  bidder  submits 
a  proactive  waiver  or  a  new  bid  on  any 
construction  permit  on  which  it  is  not 
the  standing  high  bidder. 

78.  The  Bureaus  further  proposed 
retaining  the  discretion  to  keep  an 
auction  open  even  if  no  new  bids  or 
proactive  waivers  are  submitted.  In  this 
event,  the  effect  will  be  the  same  as  if 

a  bidder  had  submitted  a  proactive 
waiver.  Thus,  the  activity  rule  will 
apply  as  usual,  and  a  bidder  with 
insufficient  activity  will  either  use  an 
activity  rule  waiver  (if  it  has  any  left)  or 
lose  bidding  eUgibility. 

79.  In  addition,  the  Bureaus  proposed 
that  it  reserve  the  right  to  declare  diat 
the  auction  will  end  after  a  designated 
number  of  additional  rounds  ("special 

-stopping  rule").  If  the  Bureaus  invoke 
this  special  stopping  rule,  it  will  accept 
bids  in  the  final  roimd(s)  only  for 
construction  permits  on  which  the  high 
bid  increased  in  at  least  one  of  the 
preceding  specified  niunber  of  rounds. 
The  Bureaus  proposed  to  exercise  this 
option  only  in  circumstances  such  as 
where  the  auction  is  proceeding  very 
slowly,  where  there  is  minimal  overall 
bidding  activity,  or  where  it  apj^ars 
likely  Uiat  the  auction  will  not  close 
within  a  reasonable  period  of  time. 

80.  The  Bureaus  adopt  all  of  the 
proposals  concemmg  the  auction 
stopping  rules.  Auction  No.  54  wrill 
begin  under  the  simultaneous  stopping 
rule,  and  the  Bureaus  will  retain  die 


discretion  to  invoke  the  other  versions 
of  the  stopping  rule. 

V.  Auction  Delay,  Suspension,  or 
Cancellation 

81.  By  public  notice  or  by 
announcement  during  the  auction,  the 
Bureaus  may  delay,  suspend,  or  cancel 
the  auction  in  the  event  of  natural 
disaster,  technical  obstacle,  evidence  of 
an  auction  security  breach,  unlawful 
bidding  activity,  administrative  or 
weather  necessity,  or  for  any  other 
reason  that  jiffects  the  fair  and 
competitive  conduct  of  competitive 
bidding.  In  such  cases,  the  Bureaus,  in 
their  sole  discretion,  may  elect  to 
resume  the  auction  starting  from  the 
beginning  of  the  current  round,  resume 
the  auction  starting  fixim  some  previous 
round,  or  cancel  the  auction  in  its 
entirety. 

B.  Bidding  Procedures 

i.  Round  Structure 

82.  The  initial  bidding  schedule  will 
he  announced  in  the  public  notice 
listing  the  qualified  bidders,  which  is 
released  approximately  10  days  before 
the  start  of  the  auction.  Each  bidding 
round  is  followed  by  the  release  of  the 
round  results.  Midtiple  bidding  rounds 
may  be  conducted  in  a  given  day. 
Details  regarding  roimd  result  formats 
and  locations  will  also  be  included  in 
the  qualified  bidders  public  notice. 

83.  The  FCC  has  discretion  to  change 
the  bidding  schedule  in  order  to  foster 
an  auction  .pace  that  reasonably 
balances  speed  with  the  bidders'  need  to 
study  round  results  and  adjust  their 
bidding  strategies.  The  Biu-eaus  may 
increase  or  decrease  the  amount  of  time 
for  the  bidding  rounds  and  review 
periods,  or  the  numl^er  of  rounds  per 
day,  depending  upon  the  bidding 
activity  level  and  other  factors. 

ii.  Reserve  Price  or  Minimum  Opening 
Bid 

84.  For  Auction  No.  54,  the  Bureaus 
proposed  establishing  minimum 
opening  bids  based  on  the  potential 
value  of  the  spectrum,  including  the 
type  of  service,  proposed  population 
coverage,  market  size,  industry  cash 
flow  data  and  recent  broadcast 
transactions.  The  Bureaus  received  no 
comments  on  this  issue  therefore,  it 
adopts  its  proposal.  The  specific 
minimiun  opening  bids  for  each 
construction  permit  are  set  forth  in 
Attachment  A  of  the  Auction  No.  54 
Procedures  Public  Notice. 

85.  The  minimiun  opening  bids  the 
Bureaus  adopts  for  Auction  No.  54  are 
reducible  at  its  discretion.  The  Bureaus 
emphasizes,  however,  that  such 
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discxetion  will  be  exercised,  if  at  all, 
sparingly  and  early  in  the  auction,  i.e., 
before  bidders  lose  all  waivers  and 
begin  to  lose  substantial  eligibility. 
During  the  course  of  the  auction,  the 
Bureaus  will  not  entertain  any  requests 
to  reduce  the  mininuun  opening  bid  on 
specific  construction  permits. 

iii.  Minimum  Acceptable  Bids  and  Bid 
Increments 

86.  In  the  Auction  No.  54  Comment 
Public  Notice,  the  Bureaus  proposed  to 
use  a  fixed  percentage  to  calculate 
minimum  acceptable  bids.  The  Bureaus 
further  proposed  to  retain  the  discretion 
to  change  the  minimum  acceptable  bids 
and  bid  increments  if  circumstances  so 
dictate. 

87.  The  Bureaus  adopts  the  proposal 
contained  in  the  Auction  No.  54 
Comment  Public  Notice.  Once  there  is  a 
standing  high  bid  on  a  construction 
permit,  the  FCC  Automated  Auction 
System  will  calculate  a  minimum 
acceptable  bid  for  that  construction 
permit  for  the  following  round.  The 
difference  between  the  minimum 
acceptable  bid  and  the  standing  high  bid 
for  each  construction  permit  will  define 
the  bid  increment — i.e.,  bid  increment  = 
(minimum  acceptable  bid)  -  (standing 
high  bid).  The  nine  acceptable  bid 
amounts  for  each  construction  permit 
consist  of  the  minimum  acceptable  bid 
(the  standing  high  bid  plus  one  bid 
increment)  and  additional  amounts 
calculated  using  multiple  bid 
increments  [i.e.,  the  second  bid  amount 
equals  the  standing  high  bid  plus  two 
times  the  bid  increment,  the  third  bid 
amount  equals  the  standing  high  bid 
plus  three  times  the  bid  increment,  etc.). 

88.  For  Auction  No.  54,  the  Bureaus 
will  use  a  10  percent  bid  increment. 
This  means  that  the  minimum 
acceptable  bid  for  a  construction  permit 
will  be  approximately  10  percent  greater 
than  the  previous  standing  high  bid 
received  on  the  construction  permit. 
The  minimum  acceptable  bid  amount 
will  be  calculated  by  multiplying  the 
standing  high  bid  times  one  plus  the 
increment  percentage — i.e.,  (standing 
high  bid)  *  (1.10). 

89.  Until  a  bid  has  been  placed  on  a 
construction  permit,  the  minimum 
acceptable  bid  for  that  construction 
permit  will  be  equal  to  its  minimum 
opening  bid.  The  additional  bid 
amounts  are  calculated  using  the    ' 
difference  between  the  minimum 
opening  bid  times  one  plus  the 
percentage  increment,  rounded  as 
described,  and  the  minimum  opening 
bid.  That  is,  the  increment  used  to 
calculate  additional  bid  amounts  = 
(minimum  opening  bid)(l  +  percentage 
increment){roimded}  -  (minimum 


opening  bid).  Therefore,  when  the 
percentage  increment  equals  0.1  (i.e., 
10%),  the  first  additional  bid  amoiut 
will  be  approximately  ten  percent 
higher  than  the  minimum  opening  bid; 
the  second,  twenty  percent  higher;  the 
third,  thirty  percent  hi^er;  etc. 

90.  The  Bureaus  retain  the  discretion 
to  compute  the  minimum  acceptable 
bids  through  other  methodologies  if 
they  determine  circumstances  so 
dictate.  Advanced  notice  of  the  Bureaus' 
decision  to  do  so  will  be  announced  via 
the  FCC  Automated  Auction  System. 

iv.  High  Bids 

91.  At  the  end  of  a  bidding  round,  the 
FCC  Automated  Auction  System 
determines  the  high  bid  for  each 
construction  permit  based  on  the 
highest  gross  bid  amount  received  for 
each  construction  permit.  A  high  bid 
from  a  previous  round  is  sometimes 
referred  to  as  a  "standing  high  bid."  A 
"standing  high  bid"  will  remain  the 
high  bid  until  there  is  a  higher  bid  on 
the  same  construction  permit  at  the 
close  of  a  subsequent  round.  Bidders  are 
reminded  that  standing  high  bids  confer 
bidding  activity. 

92.  A  Sybase®  SQL  pseudo-random 
number  generator  based  on  the  Lecuyer 
algorithm  will  be  used  to  select  a  high 
bid  in  the  event  of  identical  high  bids 
on  a  construction  permit  in  a  given 
round  (i.e.,  tied  bids).  The  tied  bid 
having  the  highest  random  numiber  will 
become  the  standing  high  bid.  The 
remaining  bidders,  as  well  as  the  high 
bidder,  will  be  able  to  submit  a  higher 
bid  in  a  subsequent  round.  If  no  bidder 
submits  a  higher  bid  in  a  subsequent 
roimd,  the  high  bid  from  the  previous 
round  will  win  the  construction  permit. 
If  any  bids  are  received  on  the 
construction  permit  in  a  subsequent 
roimd,  the  high  bid  will  once  again  be 
determined  on  the  highest  gross  bid 
amount  received  for  the  construction 
permit. 

V.  Bidding 

93.  Ehuing  a  bidding  round,  a  bidder 
may  submit  bids  for  any  or  all 
construction  permits  selected  on  its  FCC 
Form  1 75  (subject  to  its  eligibility  based 
on  previously  filed  FCC  Forms  301  or 
Form  346),  remove  bids  placed  in  the 
same  bidding  round,  or  if  eligible  to  bid 
on  more  than  one  construction  permit, 
permanently  reduce  eligibility.  Bidders 
also  havf  the  option  of  making  multiple 
submissions  in  each  round.  If  a  bidder 
submits  multiple  bids  for  a  single 
construction  permit  in  the  same  round, 
the  system  takes  the  last  bid  entered  as 
that  bidder's  bid  for  the  round.  Bidders 
should  note  that  the  bidding  units 
associated  with  construction  permits  for 


which  the  bidder  has  removed  its  bid  do 
not  coimt  towards  the  bidder's  activity 
at  the  close  of  the  round. 

94.  Please  note  that  all  bidding  will 
take  place  remotely  either  through  the 
FCC  Automated  Auction  System  or  by 
telephonic  bidding.  Telephonic  bidders 
are  therefore  reminded  to  allow 
sufficient  time  to  bid  by  placing  their 
calls  well  in  advance  of  the  close  of  a 
round.  Normally,  four  to  five  minutes 
are  necessary  to  complete  a  bid 
submission. 

95.  A  bidder's  ability  to  bid  on 
specific  construction  permits  in  the  first 
round  of  the  auction  is  determined  by 
two  factors:  (i)  The  construction  permits 
applied  for  on  FCC  Form  175 
(applicants  are  eligible  to  bid  on  only 
those  construction  permits  selected  on 
their  previously  filed  FCC  Form  301  or 
Form  346);  and  (ii)  the  upfront  payment 
amount  deposited.  The  bid  submission 
screens  will  allow  bidders  to  submit 
bids  on  only  those  construction  permits 
for  which  the  bidder  applied  on  its  FCC 
Form  175. 

96.  In  order  to  access  the  bidding 
functions  of  the  FCC  Automated 
Auction  System,  bidders  must  be  logged 
in  during  the  bidding  round  using  the 
bidder  identification  number  provided 
in  the  registration  materials,  and  the 
tokencbde  generated  by  the  SecurlD 
card.  Bidders  are  strongly  encouraged  to 
print  bid  confirmations  for  each  round 
after  they  have  completed  all  of  their 
activity  for  that  round. 

97.  In  each  round,  eligible  bidders 
will  be  able  to  place  bids  on  a  given 
construction  permit  in  any  of  nine 
different  amounts.  For  each 
construction  permit,  the  FCC 
Automated  Auction  System  interface 
will  list  the  nine  acceptable  bid 
amounts  in  a  drop-down  box.  Bidders 
may  use  the  drop-dowm  box  to  select 
from  among  the  nine  bid  amounts.  The 
FCC  Automated  Auction  System  also 
includes  an  import  function  that  allows 
bidders  to  upload  text  files  containing 
bid  information. 

98.  Until  a  bid  has  been  placed  on  a 
construction  permit,  the  minimiun       i 
acceptable  bid  for  that  construction 
permit  will  be  equal  to  its  minimum 
opening  bid.  Once  there  is  a  standing    . 
high  bid  on  a  construction  permit,  the 
FCC  Automated  Auction  System  will 
calculate  a  minimum  acceptable  bid  for 
that  construction  permit  for  the 
following  round,  as  described  in  section 
IV.B.iii. 

vi.  Bid  Removal  and  Bid  Withdrawal 

99.  In  the  Auction  No.  54  Comment 
Public  Notice,  the  Bureaus  proposed 
that  bidders  not  be  permitted  to 
withdraw  bids  in  any  round.  The 
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Bureaus  received  no  comments  on  this 
issue.  Therefore,  the  Bureaus  adopt  their 
proposal  and  will  not  permit  bidders  to 
withdrawal  bids  in  any  round  during 
the  auction. 

100.  Procedures.  Before  the  close  of  a 
bidding  round,  a  bidder  has  the  option 
of  removing  any  bids  placed  in  that 
roimd.  By  using  the  "remove  bid" 
function  in  the  bidding  system,  a  bidder 
may  effectively  "unsubmit"  any  bid 
placed  within  that  round.  Removing  a 
bid  will  affect  a  bidder's  activity  for  the 
roimd  in  which  it  is  removed,  i.e.,  a  bid 
that  is  subsequently  removed  does  not 
coimt  toward  the  bidder's  activity 
requirement.  Once  a  round  closes,  a 
bidder  may  no  longer  remove  a  bid.  No 
comments  were  received  on  this  issue, 
therefore,  the  Bureaus  adopts  these 
procedures  for  Auction  No.  54. 

vii.  Round  Results 

101.  Bids  placed  during  a  round  will 
not  be  made  public  until  the  conclusion 
of  that  bidding  period.  After  a  round 
closes,  the  Bureaus  will  compile  reports 
of  all  bids  placed,  current  high  bids, 
new  minimum  acceptable  bids,  and 
bidder  eligibility  status  (bidding 
eligibility  and  activity  rule  waivers), " 
and  post  the  reports  for  public  access. 
Reports  reflecting  bidders'  identities  for 
Auction  No.  54  will  be  available  before 
and  during  the  auction.  Thus,  bidders 
will  know  in  advance  of  this  auction  the 
identities  of  the  bidders  against  which 
they  are  bidding. 

viii.  Auction  Announcements 

102.  The  FCC  will  use  auction 
announcements  to  announce  items  such 
as  schedule  changes.  All  FCC  auction 
announcements  will  be  available  by 
clicking  a  link  on  the  FCC  Automated 
Auction  System. 

ix.  Maintaining  the  Accuracy  of  FCC 
Form  1 75  Information 

103.  After  the  short-form  filing 
deadline,  applicants  may  make  only 
minor  changes  to  their  "FCC  Form  1 75 
applications.  Applicants  must  make 
these  modifications  to  their  FCC  Form 
175  electronically  and  submit  a  letter, 
briefly  summarizing  the  changes,  by 
electronic  mail  to  the  attention  of 
Margaret  Wiener,  Chief,  Auctions  and 
Industry  Analysis  Division  at  the 
following  address:  auction54@fcc.gov. 
The  electronic  mail  sununarizing  the 
changes  must  include  a  subject  or 
caption  referring  to  Auction  No.  54.  The 
Bureaus  requests  that  parties  format  any 
attachments  to  electronic  mail  as 
Adobe®  Acrobat®  (pdf)  or  Microsoft® 
Word  documents. 

104.  A  separate  copy  of  the  letter 
should  be  faxed  to  the  attention  of 


Kathryn  Garland  at  (717)  338-2850. 
Questions  about  other  changes  should 
be  directed  to  Kenneth  Burnley  of  the 
Auctions  and  Industry  Analysis 
Division  at  (202)  418-0660. 

V.  Post-Auction  Procedures 


A.  Down  Payments 

105.  After  bidding  has  ended,  the 
Commission  will  issue  a  public  notice 
declaring  the  auction  closed,  identifying 
the  winning  bidders  and  down 
payments  due. 

106.  Within  ten  business  days  after 
release  of  the  auction  closing  pubUc 
notice,  each  winning  bidder  must 
submit  sufficient  funds  (in  addition  to 
its  upfront  payment)  to  bring  its  total 
amount  of  money  on  deposit  with  the 
Commission  for  Auction  No.  54  to  20 
percent  of  its  net  winning  bid  (actual 
bids  less  any  applicable  bidding  credit). 

B.  Long-Form  Application 

107.  The  auction  closing  public  notice 
will  specify  procedures  for  submitting 
any  necesskiy  minor  amendments  to  the 
winning  bidder's  previously  filed  long 
form  application.  In  accordance  with 
Commission  rules,  the  winning  bidder 
may  not  submit  amendments  that 
constitute  a  major  change  from  either 
the  technical  or  legal  proposal  specified 
in  the  previously  filed  long  form 
application.  Given  the  length  of  time 
that  the  long  form  applications  have 
been  pending,  the  winning  bidder 
should  take  into  account  any  relevemt 
rule  changes  in  amending  their  long 
form  applications  on  file. 

C.  Default  and  Disqualification 

108.  Any  high  bidder  that  defaults  or 
is  disqualified  after  the  close  of  the 
auction  (i.e.,  fails  to  remit  the  required 
dowm  pajrment  within  the  prescribed 
period  of  time,  fails  to  submit  a  timely 
long-form  application;  fails  to  make  full 
payment,  or  is  otherwise  disqualified) 
will  be  subject  to  the  payments 
described  in  47  CFR  1.2104(g)(2).  In 
such  event  the  Commission  will  offer 
the  construction  permit  to  the  next 
highest  bidder  (in  descending  order)  at 
their  final  bid.  In  addition,  if  a  default 
or  disqualification  involves  gross 
misconduct,  misrepresentation,  or  bad 
faith  by  an  applicant,  the  Commission 
may  declare  the  applicant  and  its 
principals  ineligible  to  bid  in  futiue 
auctions,  and  may  take  any  other  action 
that  it  deems  necessary,  including 
institution  of  proceedings  to  revoke  any 
existing  licenses  or  construction  permits 
held  by  the  applicant. 


D.  Refund  of  Remaining  Upfront 
Payment  Balance 

109.  All  applicants  that  submitted 
upfront  payments  but  were  not  winning 
bidders  for  a  construction  permit  in 
Auction  No.  54  may  be  entitled  to  a 
refund  of  their  remaining  upfront 
pajmient  balance  after  the  conclusion  of 
the  auction.  All  refunds  will  be  returned 
to  the  payer  of  record,  as  identified  on 
the  FCC  Form  159,  iinless  the  payer 
submits  written  authorization 
instructing  otherwise. 

110.  Qualified  bidders  that  have 
exhausted  all  of  their  activity  rule 
waivers,  have  no  remaining  bidding 
eligibility  must  submit  a  written  refund 
request.  If  you  have  completed  the 
rehmd  instructions  electronically,  then 
only  a  written  request  for  the  refund  is 
necessary,  ff  not,' the  request  must  also 
include  wire  transfer  instructions. 
Taxpayer  Identification  Number  ("TIN") 
and  FCC  Registration  Number  (FRN). 
Send  refund  request  to:  Federal 
Communications  Commission. 
Financial  Operations  Center,  Auctions 
Accounting  Group,  Gail  Glasser  or  Tim 
Dates,  445  12th  Street,  SW.,  Room  1- 
C863.  Washington,  EX]  20554. 

111.  Bidders  are  encouraged  to  file 
their  refund  information  electronically 
using  the  refund  information  portion  of 
the  FCC  Form  175,  but  bidders  can  also 
fax  their  information  to  the  Auctions 
Accounting  Group  at  (202)  418-2843. 
Once  the  information  has  been 
approved,  a  refund  will  be  sent  to  the 
party  identified  in  the  refund 
information. 

Note:  Refund  processing  generally  takes  up 
to  two  weeks  to  complete.  Bidders  with 
questions  about  refunds  sfiouid  contact  Gail , 
Glasser  at  (202)  418-0578  or  Tim  Dates  at 
(202)41«-O496. 

Federal  Communications  Commission. 

Margaret  Wiener, 

Chief.  Auctions  and  Industry  Analysis 
Division. 

|FR  Doc.  03-14813  Filed  &-11-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  ELECTION  COIIUyilSSION 
Sunshine  Act  Notices 

AGENCY:  Federal  Election  Commission. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Thursday,  June  12,  2003,  meeting  open 
to  the  public: 

The  following  item  was  withdrawn 
from  the  agenda:  Draft  Advisory 
Opinion  2103-05:  National  Association 
of  Home  Builders  of  the  United  States 
(NAHB)  by  counsel,  E.  Mark  Braden  and 
William  H.  Schweitzer. 
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DATE  AND  TIME:  Thursday,  June  19,  2003 

at  10  a.m. 

PLACE:  999  E  Street,  NW..  Washington, 

DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Draft  Advisory  Opinion  2003-14:  The 
Home  Depot,  Inc.  by  counsel,  Brett  G. 
Kappel. 

Routine  Administrative  Matters. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ron  Harris,  Press  Officer  Telephone: 
(202) 694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

[FR  Doc.  03-15043  Filed  6-10-03;  3:10  pm] 

BILUNG  COOE  671S-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

Office  of  Management  Services; 
Stocking  of  an  Optional  Form 

AGENCY:  General  Services 
Administration. 
ACTION:  Notice. 

SUMMARY:  Because  of  tighter  security 
throughout  the  Federal  Government, 
any  type  of  identification  Ccird  has  now 
been  removed  from  the  GSA  'orms  Web 
site. 

Since  the  form  is  authorized  for  local 
reproduction,  agencies  can  only  request 
a  camera  copy  to  use  for  printing  from: 
Forms  Management,  (202)  501-0581  or 
e-mail  to  barbm.williams@gsa.gov. 
DATES:  Effective  June  12,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  Williams,  General  Services 
Administration.  (202)  501-0581. 

Dated:  June  4.  2003. 

Barbara  M.  Williams, 

Deputy  Standard  and  Optional  Forms 
Management  Officer,  General  Services 
Administration. 

[FR  Doc.  03-14838  Filed  6-11-03;  8:45  am] 

BILUNG  COOE  6820-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Applications  Available  To  Request 
Waiver  of  ttie  Two- Year  Foreign 
Residence  Requirement  for  Physicians 
with  J-1  Visa  Who  Will  Delh/er  Health 
Care  Service 

ACTION:  Notice  of  Availability  of 
Applications. 


SUMMARY:  The  HHS  Exchange  Visitor 
Program  announces  the  availability  of 
applications  to  request  waiver  of  the 
two-year  foreign  residency  requirement 
for  physicians  with  J-1  visas  who  agree 
to  deliver  health  care  services  for  three 
years  in  primary  care  or  mental  health 
Professional  Shortage  Areas  (HPSAs)  or 
medically  underserved  areas  or 
populations  (MUA/Ps). 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Berry,  Bureau  of  Health 
Professions,  5600  Fishers  Lane,  Rm.  8- 
67.  Rockville,  MD  20857.  Telephone: 
301-443-4154;  Fax:  301-443-7904; 
MBeny@HRSA.gov. 

ADDRESSES:  Applications  to  request 
waivers  to  deliver  health  care  services 
are  available  at  bttp:// 
www.globaIhealth.gov  and  the  Office  of 
Global  Health  Affairs,  200 
Independence  Ave.,  SW..  Room  639-H, 
Washington,  DC  20201.  Telephone: 
202-690-6174;  Fax:  202-690-7127. 
SUPPLEMENTARY  INFORMATION:  On 
December  19,  2002,  the  Department  of 
Health  and  Human  Services  (HHS) 
published  in  the  Federal  Register  (67 
FR  77692)  an  interim-final  rule 
amending  the  regulations  at  45  CFR  part 
50  governing  the  HHS  Exchange  Visitor 
Program.  Under  this  program.  HHS  acts 
as  an  Interested  Government  Agency 
(IGA)  to  request  waivers,  on  the 
Exchange  Visitors'  behalf,  of  the  two- 
year  foreign  residency  requirement.  The 
amendments  expanded  the  program  to 
permit  institutions  and  health  care 
facilities  to  submit  to  HHS  requests  for 
waiver  of  the  two-year  home-country 
physical  presence  requirement  for 
physician  Exchange  Visitors  to  deliver 
primary  health  care  services  in 
underserved  areas,  in  addition  to 
waivers  to  perform  research. 

In  determining  whether  to  request  a 
waiver  for  an  Exchange  Visitor  to 
deliver  primary  health  care  services. 
HHS  will  consider  information  from  and 
coordinate  with  State  Departments  of 
Public  Health  (or  the  equivalent),  other 
IGAs.  HHS  programs  such  as  the 
National  Health  Service  Corps,  and 
other  relevant  government  agencies. 

HHS  will  process  applications  in  the 
order  received.  Please  note  that  HHS 
will  not. accept  applications  submitted 
by  Exchange  Visitors.  Applications  for 
waiver  requests  must  be  submitted  by 
private  or  non-federal  institutions, 
organizations,  or  agencies  or  by  a 
component  agency  of  HHS. 

In  orief.  the  criteria  for  a  waiver 
recommendation  by  HHS  acting  as  an 
IGA  are  as  follows: 

1.  Eligibility  to  apply  for  HHS  waiver 
requests  is  limited  to  primary  care 
physicians,  and  general  psychiatrists 


who  have  completed  their  primary  care 
or  psychiatric  residency  training 
programs.  Primary  care  physicians  are 
defined  as:  physicians  practicing 
general  internal  medicine,  pediatrics, 
family  practice  or  obstetrics/gynecology 
and  who  are  willing  to  work  in  a 
primary  care  HPSA  or  MUA/P;  and 
general  psychiatrists  willing  to  work  in 
a  Mental  Health  HPSA. 

Note:  The  regulations  restrict  eligibility  to 
primary  care  physicians,  and  general 
psychiatrists  who  have  completed  their 
primary  care  or  psychiatric  residency 
training  programs  no  more  than  12  months 
before  the  date  of  commencement  of 
employment  under  the  contract  described 
below.  45  CFR  50.5(b).  For  applications 
submitted  prior  to  October  1,  2003,  HHS  will 
ease  thisl2-month  eligibility  condition  to 
enable  physicians  who  completed  their 
training  programs  in  June  2002  to  be  eligible 
to  apply  for  a  waiver.  Without  this 
modification,  physicians  who  completed 
their  training  programs  in  June  2002  would 
be  unable  to  begin  employment  by  the 
required  date,  July  2003.  and  thus  would  be 
ineligible  to  seek  waivers.  Accordingly,  for 
applications  received  prior  to  October  1, 
2003,  the  physician  seeking  a  waiver  must 
have  completed  a  primary  care  or  general 
psychiatric  residency  no  earlier  than  June  1, 
2002. 

2.  The  petitioning  health  care  facility 
must  establish  that  it  has  recruited 
actively  and  in  good  faith  for  U.S. 
physicians  in  the  recent  past,  but  has 
been  unable  to  recruit  a  qualified  U.S.      ' 
physician. 

3.  The  head  of  a  petitioning  health 
care  facility  must  execute  a  statement  to 
confirm  that  the  facility  is  located  in  a 
specific,  designated  HPSA  or  MUA/P, 
and  that  it  provides  medical  care  to 
Medicaid  and  Medicare  eligible  patients 
and  the  uninsured  indigent. 

4.  The  Exchange  Visitor  must  execute 
a  statement  that  he  or  she  does  not  have 
pending,  and  will  not  submit,  other  IGA 
waiver  requests  while  HHS  processes 
the  waiver  request. 

5.  The  employment  contract  must 
require  the  Exchange  Visitor  to  practice 
a  specific  primary  care  discipline  or 
general  psychiatry  for  a  minimtun  of 
three  years,  40  hours  per  week  in  a 
specified  HPSA  or  MUA/P.  It  may  not 
include  a  non-compete  clause  that 
limits  the  Exchange  Visitor's  ability  to 
continue  to  practice  in  any  HHS- 
designated  primary  care  or  mental 
health  HPSA  or  MUA/P  after  the  period 
of  obligation.  The  contract  must  be 
terminable  only  for  cause  and  not 
terminable  by  mutual  agreement  until 
completion  of  the  three-year 
commitment,  except  that  the  contract 
may  be  assigned  to  another  eligible 
employer,  subject  to  approval  by  HHS 
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and  consistent  with  all  applicable  INS 
and  Department  of  Labor  requirements. 

Dated:  June  5,  2003. 
William  R.  Steiger. 

Director,  Office  of  Global  Health  Affairs. 
|FR  Doc.  03-14882  Filed  6-11-03;  8:45  am] 

BILLING  CODE  4165-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUIMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03-75] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summcu-ies  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 


is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  biuden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biu-den  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Dale 
Verell,  CDC  Assistant  Reports  Clearance 
Officer,  1600  Clifton  Road,  MS-D24, 
Atlanta,  GA  30333.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 

Proposed  Project:  Questionnaire 
Design  Research  Laboratory  (QDRL) 
2004-2007,  (OMB  No.  0920-0222)— 
Revision — National  Center  for  Health 
Statistics  (NCHS).  Centers  for  Disease 
Control  and  Prevention  (CDC).  The 
QDRL  conducts  questionnaire  pre- 
testing and  evaluation  activities  for  CDC 
siu^'eys  (such  as  the  NCHS  National 
Health  Interview  Sur\'ey)  and  other 
federally  sponsored  siuveys.  The  most 
common  questionnaire  evaluation 
method  is  the  cognitive  interview'.  In  a 
cognitive  interview,  a  questionnaire 
design  specialist  interviews  a  volunteer 
participant.  The  interviewer  administers 


the  draft  survey  questions  as  written, 
but  also  probes  the  participant  in  depth 
about  interpretations  of  questions,  recall 
processes  used  to  answer  them,  and 
adequacy  of  response  categories  to 
express  answers,  while  noting  points  of 
confusion  and  errors  in  responding. 
Interviews  are  generally  conducted  in  " 
small  rounds  of  about  12  interviews; 
ideally,  the  questionnaire  is  re-worked 
between  rounds  and  revisions  are  tested 
iteratively  until  interviews  yield 
relatively  few  new  insights.  When 
possible,  cognitive  inter\'iews  are 
conducted  in  the  svu^fey's  intended 
mode  of  administration.  For  example, 
when  testing  telephone  sur\'ey 
questionnaires,  participants  often 
respond  to  the  questions  via  a  telephone 
in  a  laboratory  room.  This  method 
forces  the  participant  to  answer  without 
face-to-face  interaction,  but  still  allows 
QDRL  staff  to  observe  response 
difficulties,  and  to  conduct  a  face-to- 
face  debriefing.  In  general,  cognitive 
interviewing  provides  useful  data  on 
questionnaire  performance  at  minimal 
cost  and  respondent  burden  (note  that 
respondents  receive  remuneration  for 
their  travel  and  effort).  Similar 
methodology  has  been  adopted  by  other 
federal  agencies,  as  well  as  by  academic 
and  commercial  sur\'ey  organizations. 
There  are  no  costs  to  respondents. 


Respondents                                       » 

NumhPr  rp          Average  bur- 
Number  of      :    irinsp.;  ^r            ^^"  f^'           Total  burden 
respondents    j    ^l^^f^^            response              (in  hrs.)  • 
^                        (in  hrs.) 

Test  Volunteers 

500 

1              i          72/60                      600 

Total : t 

600 

Dated:  June 6,  2003. 

Thomas  A.  Bartenfeld, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  03-14845  Filed  6-11-03:  8:45  am] 

BILUNG  COOE  4163-16-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03-68] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  «;ompliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 


proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biuden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 


or  other  forms  of  information     " 
technology.  Send  comments  to  Dale  ^ 
Verell.  CEJC  Assistant  Reports  Clearance 
Officer.  1600  Clifton  Road,  MS-D24. 
Atlanta,  GA  30333.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 

Proposed  Project:  Implementation  of  a 
Computer- Assisted  Telephone  Interview 
(CATl)  System  for  the  Pregnancy  Risk 
Assessment  Monitoring  System 
(PRAMS),— New—  NaUonal  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion  (NCCDPHP),  Centers  for 
Disease  Control  and  Prevention  (CDC). 

The  Pregnancy  Risk  Assessment 
System  (PRAMS)  is  part  of  the  CDC 
initiative  to  reduce  infant  mortality  and 
low  birthweight  and  promote  safe 
motherhood.  PRAMS  is  a  state-specific, 
population-based  risk  factor 
surveillance  system  of  women  who  have 
recently  deUvered  a  live-bom  infant. 
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PRAMS  is  designed  to  identify  and 
monitor  selected  maternal  experiences 
and  behaviors  that  occur  before  and 
during  pregnancy  and  during  the  child's 
early  infancy.  PRAMS  is  funded  through 
cooperative  agreements  between  CDC's 
Division  of  Reproductive  Health  (DRH) 
and  participating  state  and  local  health 
departments.  In  2003,  31  states  and  the 
city  of  New  York  (NYC)  are  funded  by 
CDC  to  conduct  PRAMS. 

CDC  is  proposing  to  contract  out  for 
the  development  of  a  standard 
Computer-Assisted  Telephone 
Interviewing  (CATI)  system  that  PRAMS 
programs  can  use  for  collecting 
telephone  interview  data.  Sampled 
women  are  contacted  by  mail  with 
telephone  follow-up  for 
nonrespondents.  Approximately  15 
percent  of  all  interviews  in  each 
program's  area  (state  or  NYC)  are 


conducted  by  telephone.  CDC  had 
provided  funds  for  programs  interested 
in  using  CATI  technology  to  develop 
CATI  systems  for  the  telephone 
interviews.  Some  programs  have 
developed  their  own  CATI  systems, 
while  many  continue  to  record 
telephone  interviews  on  paper.  The  dual 
modes  used  and  the  variations  in  CATI 
systems  developed  by  the  PRAMS 
programs  have  created  data  management 
problems  for  PRAMS  administrators  at 
CDC.  CDC  cleans  and  weights  the 
program  data  and  provides  each 
program  with  an  analysis  dataset.  The 
variations  in  data  Hies  have  resulted  in 
backlogs  in  providing  analysis  datasets 
to  PRAMS  programs.  The  proposed 
CATI  system  will  collect  telephone 
interview  data  in  a  similar  manner  and 
consistent  file  layout  across  all  PRAMS 
programs. 


The  new  CATI  system  will  also 
simplify  the  data  collection  process  in 
the  programs.  As  each  woman  is 
interviewed  by  telephone,  the 
interviewer  will  directly  record  her 
responses  into  the  CATI  system.  For 
programs  still  recording  telephone 
interviews  on  paper,  the  CATI  system 
will  eliminate  the  extra  step  of  keying 
the  survey  responses  after  the  interview 
is  completed.  In  addition,  the  CATI 
system  will  record  operational 
information  about  successful  call 
attempts  which  will  assist  programs  in 
contacting  women  more  efficiently.  For 
CDC,  receiving  telephone  interview  data 
in  a  standardized  format  will  simplify 
the  data  cleaning  process  and  allow  for 
provision  of  analysis  datasets  to 
programs  in  a  more  timely  manner. 
There  is  no  cost  to  respondents  for 
completing  the  survey. 


Respondents 

Number  of 
respondents 

Number  of  re- 
sponses per 
respondent 

Average  bur- 
den per 
response 
(in  firs.) 

Total  burden 
(in  firs.) 

PRAMS  Programs  .' 

32 

312.5 

20/60 

3.333 

Total '. : 

3,333 



Dated:  lune  6,  2003. 
Thomas  A.  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
(FR  Doc.  03-14847  Filed  6-11-03;  8:45  ami 

BILLING  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03-74] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 


Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Dale 
Verell,  CDC  Assistant  Reports  Clearance 


Officer,  1600  Clifton  Road.  MS-D24, 
Atlanta,  GA  30333.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 

Proposed  Project:  Healthy  People 
2010— National  Survey  of  Public  Health 
Agencies — New — Public  Health  Practice 
Program  Office  (PHPPO),  Centers  for 
Disease  Control  and  Prevention  (CDC). 
The  proposed  survey  is  designed  to 
collect  data  to  address  objectives  in 
Chapter  23;  Healthy  People  2010  focus 
area  23,  Public  Health  Infrastructure. 
The  Centers  for  Disease  Control  and 
Prevention  and  the  Health  Resources 
and  Services  Administration  are  co-lead 
agencies  for  focus  area  23.  The  overall 
goal  of  objectives  in  focus  area  23  is  to 
ensure  that  federal  tribal.  State  and  local 
health  agencies  have  the  infrastructure 
to  provide  essential  public  health 
services  effectively.  This  one-time 
survey  is  expected  to  take  place  over 
two  to  three  months.  There  is  no  cost  to 
respondents. 


Respor^dents                          * 

Number  of 
respondents 

Number  of  re- 
sponses per 
respondent 

Average  bur- 
den per 
response 
(in  firs.) 

Total  burden 
(in  hrs.) 

Local  fieattfi  Agencies  

1300 
250 

1 
1 

20/60 
20/60 

434 
84 

Tribal  Agencies 

Total 

535 

^ 1 
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Dated:  lune  4,  2003. 
Thomas  A.  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  03-14848  Filed  6-11-03;  8:45  am] 
BILLING  CODE  4163-18-4> 

DEPARTMEI4T  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[CMS-21fi] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

agency:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Organ 
Procurement  Organization/ 
Histocompatibility  Laboratory 
Statement  of  Reimbursable  Costs, 
Manual  Instructions  and  Supporting 
Regulations  in  42  CFR  413.20  and 
413.24;  Form  No.:  CMS-216  (OMB# 
0938-0102);  Use:  This  form  is  required 
by  statute  and  regulation  for 
participation  in  the  Medicare  program. 
The  information  is  used  to  determine 
payment  for  Medicare.  Organ 
Procurement  Organizations  and 
Histocompatibility  Laboratories  are  the 
users.;  Frequency:  Annually;  Affected 
Public:  Business  or  other  for-profit.  Not- 
for-profit  institutions,  and  State,  Local 
or  Tribal  Government;  Number  of 


Respondents:  106;  Total  Annual 
Responses:  108;  Total  Annual  Hours:  ^ 
4,860. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS  Web  site 
address  at  http://cms.hhs.gov/ 
regulations/pra/default.asp,  or  E-mail 
your  request,  including  your  address, 
phone  number,  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@cms.hhs.gov,  or  call  the 
Reports  Clearance  Office  on  (410)  786- 
1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch. 
Attention:  Brenda  Aguilar.  New 
Executive  Office  Building.  Room  10235. 
Washington.  DC  20503.  Fax  Number: 
(202)  395-6974. 

Dated:  June  5,  2003. 
Dawn  Willinghan, 

CMS  Reports  Clearance  Officer,  Division  of 
Regulations  Development  and  Issuances, 
Office  of  Strategic  Operations  and  Regulator}' 
Affairs. 

(FR  Doc.  03-14816  Filed  6-11-03;  8:45  am] 

BILUNG^OE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[CMS-2786] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services.  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(CMS)).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
infprmation  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 


automated  collection  techniques  or 
other  forms  of  information  technology'  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Fire  Safety 
Survey  Report  Forms  and  Supporting 
Regulations  in  42  CFR  416.44.  418.100. 
482.41.  483.70,  483.470:  Form  No.: 
CMS-2786  M.  R.  and  T-Y  (OMB#  0938- 
0242);  Use:  CMS  surveys  facilities  to 
determine  compliance  with  the  Life 
Safety  Code  of  2000.  The  providers  must 
make  documentation  proving 
compliance  available  to  the  surveyors; 
Frequency:  Annually;  Affected  Public: 
Business  or  other  for-profit.  Not-for- 
profit  institutions;  Number  of 
Respondents:  25  A9&;  Total  Annual 
Responses:  25,496;  Total  Annual  Hours: 
2125.  To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://cms.hhs.gov/ 
regulations/pra/default.asp,  or  E-mail 
your  request,  including  your  address, 
phone  number.  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@cms.hhs.gov,  or  call  the 
Reports  Clearance  Office  on  (410)  786-  ^ 
1326.  Written  conunents  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Strategic  Operations  and 
Regulatory  Affairs,  Division  of 
Regulations  Development  and 
Issuances,  Attention:  Dawn  Willinghan, 
Room:  C5-14-03,  7500  Security 
boulevard.  Baltimore.  Mar\'land  21244- 
1850. 

Dated;  June  5,  2003. 
Dawn  Willinghan, 

CMS  Reports  Clearance  Officer.  Division  of 

Regulations  Development  and  Issuances, 

Office  of  Strategic  Operations  and  Strategic 

Affairs. 

[FR  Doc.  03-14817  Filed  6^11-03:  8:45  am) 

BILLING  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Proiects 

Title:  Procediues  to  Use  Child  Care 
and  Development  Fund  (CCDF)  for 
Construction  or  Major  Renovation. 
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OMB  No.:  0970-0160. 

Description:  The  Child  Care  and 
Development  Block  Grant  Act,  as 
amended,  allows  Indian  Tribes  to  use 
Child  Care  and  Development  Fund 
(CCDF)  grant  awards  for  construction  or 
major  renovation  of  child  care  facilities. 
A  tribal  grantee  must  first  request  and 
receive  approval  from  the 
Administration  for  Children  and 


Families  (ACF)  before  using  CCDF  funds 
for  construction  or  major  renovation. 
This  information  collection  contains  the 
statutorily-mandated  uniform 
procedures  for  the  solicitation  and 
consideration  of  requests,  including 
instructions  for  preparation  of 
environmental  assessments  in 
conjunction  with  the  Natioucd 
Environmental  Policy  Act.  The 


proposed  draft  procedures  update  the 
procedures  that  were  originally  issued 
in  August  1997  and  first  updated  in 
February  2001.  Respondents  will  be 
CCDF  tribal  grantees  requesting  to  use 
CCDF  funds  for  construction  or  major 
renovation. 

Respondents:  Tribal  Child  Care  Lead 
Agencies  acting  on  behalf  of  Tribal 
Governments. 


Annual  Burden  Estimates 

( 

Instrument 

Numt)er  of 
respondents 

Number  of 
responses 

per 
respondent 

Averaoe  txjr- 

den  hours 
per  response 

Total  burden 
hours 

Construction  arxl  Renovation  ; 

to 

1 

20 

200 

Estimated  Total  Annual  Burden  Hours:  200 


In  compliance  with  the  requirements 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  conunent 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Administration, 
Office  of  Information  Services.  370 
L'Enfant  Promenade,  SW.,  Washington, 
DC  20447,  Attn:  ACF  Reports  Clearance 
Officer.  E-mail  address: 
rsargis@acf.hhs.gov.  All  requests  should 
be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (d) 


ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  June  5.  2003. 
Robert  Sargis, 

Reports  Clearance  Officer. 

|FR  Doc.  03-14742  Filed  6-11-03:  8:45^ml 

BILLING  CODE  41S4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  OMB  Review; 
Comment  Request 

.    Title:  (1 )  TANF  Data  Report.  ACF- 
199;  (2)  SSP-MOE  Data  Report,  ACF- 
209. 

OMB  No..  0970-0199. 

Description:  States,  the  District  of 
Coliunbia  and  certain  U.S.  territories  are 

Annual  Burden  Estimates 


required  by  42  U.S.C.  611  and  45  CFR 
Part  265  to  collect  on  a  monthly  basis 
and  report  to  HHS  on  a  quarterly  basis 
a  wide  variety  of  disaggregated  case 
record  information  for  their  programs 
funded  under  Temporary  Assistance  for 
Needy  Families  (TANF).  If  a  respondent 
wants  to  qualify  for  a  high  performance 
bonus  or  receive  a  caseload  reduction 
credit,  the  respondent  must  submit 
similar  data  for  its  separate  state 
programs.  A  respondent  may  comply 
with  these  requirements  by  collecting 
and  submitting  case  record  information 
for  its  entire  caseload  or  for  a  portion  of 
the  caseload  that  is  obtained  through  the 
use  of  scientifically  acceptable  sampling 
methods.  HHS  collects  the  information 
electronically  through  the  use  of  the 
TANF  Data  Report  (ACF-199)  and  the 
SSP-MOE  Data  Report  (ACF-209)  and 
their  associated  TANF  Sampling  and 
Statistical  Methods  Manual.  HHS  is 
proposing  to  extend  this  information 
collection  for  another  three  years. 

Respondents:  The  50  States  of  the 
United  States,  the  District  of  Columbia. 
Guam,  Puerto  Rico,  and  the  United 
States  Virgin  Islands. 


Instrument 


TANF  Data  Report  (ACF-199)  

SSP-MOE  Data  Report  (ACF-209) 


Numt>er  of 
respondents 


54 
29 


Estimated  Total  Annual  Burden  Hours:  543,382 


Numtwr  of 
responses 

per 
respondent 


Average  txjr- 

den  hours 
per  response 


Total  burden 
hours 


2,153.56 
674.25 


465,169 
78,213 


Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  the  Administration  for 
Children  and  Families.  Office  of 
Administration.  Office  of  Information 


Services.  370  L'Enfant  Promenade.  SW.. 
Washington.  DC  20447,  Attn:  ACF   " 
Reports  Clearance  Officer.  E-mail 
iAdiess:rsar^s®acf. hhs.gov. 


OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
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Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project.  725  17th  Street.  NW.. 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  ACF,  E-mail  address: 
lduren_wittenberg@omb.eop.gov. 

Dated:  June  5,  2003. 
Robert  Sargis, 
Reports  Clearance  Officer. 
(FR  Doc.  03-14743  Filed  6-11-03:  8:45  am], 

BILLING  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003N-021 3] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Reporting  and 
Recordkeeping  Requirements  and 
Availability  of  Sample  Electronic 
Products  for  Manufacturers  and 
Distributors  of  Electronic  Products 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA).  Federal' agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  information 
collection,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
information  collection  requirements  for 
reporting  and  recordkeeping,  general 
and  specific  requirements,  and  the 
availability  of  sample  electronic 
products  for  manufactiu«rs  and 
distributors  of  electronic  products. 
DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  August  11.  2003. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http://www.fda.gov/ 
dockets/ecomments.  Submit  written 
comments  on  the  collection  of 
information  to  the  Division  of  Dockets 
Management  (HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061,  Rockville,  MD  20852.  All 


comments  should  be  identified  with  the 
docket  niunber  foimd  in  brackets  in  the 
heading  of  this  dociunent. 

FOR  FURTHER  INFORMATION  CONTACT; 

Peggy  Robbins,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  MD  20857, 
301-627-1223. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520).  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Mcuiagement  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information,    , 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement.  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  dociunent. 

With  respect  to  the  following 
collection  of  information.  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
biuden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assiunptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Reporting  and  Recordkeeping 
.  Requirements  and  Availability  of 
Sample  Electronic  Products  for 
Manufacturers  and  Distributors  of 
Electronic  Products  (OMB  Control  No. 
0910-00i25) — Extension 

Under  sections  532  through  542  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360ii  throu^  360ss), 
FDA  has  the  responsibility  to  protect  the 
public  from  imnecessary  exposure  bora 
radiation  from  electronic  products.  The 
regulations  issued  under  Uiese 
authorities  are  listed  in  the  Code  of 
Federal  Regulations,  title  21,  chapter  I, 


subchapter  J.  Specifically,  subchapter  A 
regulations,  21  CFR  5.10(a)(3),  5.25(b). 
5.35(a)(4).  and  5.600  through  5.606, 
delegate  administrative  authorities  to 
FDA. 

Section  532  of  the  act  directs  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  (the  Secretary)  to   . 
establish  and  carry  out  an  electronic 
product  radiation  control  program, 
including  the  development,  issuance, 
and  administration  of  performance 
standards  to  control  the  emission  of 
electronic  product  radiation  from 
electronic  products.  The  program  is 
designed  to  protect  the  public  health 
and  safety  from  electronic  radiation,  and 
the  act  authorizes  the  Secretary  to 
procure  (by  negotiation  or  otherwise) 
electronic  products  for  research  and 
testing  purposes  and  to  sell  or  otherwise 
dispose  of  such  products. 

Section  534(g)  of  the  act  directs  the 
Secretary  to  review  and  evaluate 
industry  testing  programs  on  a 
continuing  basis;  and  section  535(e)  and 
(f)  of  the  act  directs  the  Secretary  to 
immediately  notify  manufacturers  of, 
and  ensure  correction  of,  radiation 
defects  or  noncompliances  with 
performance  standards. 

Section  537(b)  of  the  act  contains  the 
authority  to  establish  and  maintain 
records  (including  testing  records), 
make  reports,  and  provide  information 
to  determine  whether  the  manufacturer 
has  acted  in  compliance. 

Parts  1002  through  1010  (21  CFR  parts 
1002  through  1010)  specify  reports  to  be 
,  provided  by  manufacturers  and 
distributors  to  FDA  and  records  to  be 
maintained  in  the  event  of  an 
investigation  of  a  safety  concern  or  a 
product  recall. 

FDA  conducts  laboratory  compliance 
testing  of  products  covered  by 
regulations  for  product  standards  in 
parts  1020,  1030,  1040,  and  1050  (21 
CFR  parts  1020,  1030,  1040,  and  1050). 

FDA  details  product-specific 
performance  standards  that  specify 
information  to  be  supplied  with  the 
product  or  require  specific  reports.  The 
information  collections  are  either 
specifically  called  for  in  the  act  or  were 
developed  to  aid  the  agency  in 
performing  its  obligations  under  the  act. 
The  data  reported  to  FDA  and  the 
records  maintained  are  used  by  FDA 
and  the  industry  to  make  decisions  and 
take  actions  that  protect  the  public  from 
radiation  hazards  presented  by 
electronic  products.  This  information 
refers  to  the  identification  of,  location 
of,  operational  characteristics  of,  quality 
assiuance  programs  for,  and  problem 
identification  and  correction  of 
electronic  products.  The  data  provided 
to  users  and  others  are  intended  to 
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encourage  actions  to  reduce  or  eliminate 
radiation  exposures. 

,FDA  uses  the  following  forms  to  aid 
respondents  in  the  submission  of 
information  for  this  information 
collection:  (1)  Form  FDA  2767.  "Notice 
of  Availability  of  Sample  Electronic 


Product,"  (2)  Form  FDA  2877, 
"E)eclaration  for  Imported  Electronic 
Products  Subject  to  Radiation  Control 
Standards,"  and  (3)  Form  FDA  3147, 
"Application  for  a  Variance  From  21 
CFR  1040.11(c)  for  a  Laser  Light  Show, 
Display,  or  Device." 


The  most  likely  respondents  to  this 
information  collection  will  be  electronic 
product  and  x-ray  manufacturers, 
importers,  and  assemblers. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden' 

1 

21  CFR  Section 

Form 
Numtwr 

No.  of 
Respondents 

Annual  Frequency  per 
Response 

Total  Annual 
.  Responses 

Hours  per    - 
Response 

Total  Hours 

1002.3 

' 

10 

I 

10 

12 

120 

1002.10  and 
1010.3 

540 

1.6 

850 

24 

20.400 

1002.11 

1.000 

1.5 

1.500 

0.5 

750 

1002.12 

ISO 

1 

150 

5 

750 

1002.13  Annual 

900 

1      • 

900 

26 

23.400 

1002.13  Qlrty 

250 

2.4 

600 

0.5 

300 

1002.20 

40 

1 

40 

2 

80 

1002.50(a)  and 
1002.51 

% 

10 

1.5 

■ 

15 

1 

.      15 

FDA  2877 

600 

32 

19,200 

0.2 

3.840 

1010.2 

1 

1 

1 

5 

5 

1010.4(b). 

1 

1 

1 

120 

120 

1010.5  and 
1010.13 

3 

1 

3 

22 

66 

FDA  2767 

145 

11.03 

1.600 

0.09 

144        ' 

1020.20  (C)(4) 

1 

1 

1 

1 

1 

1020.30(d). 
(d)(1).  and 
(d)(2) 

FDA  2579 

2.345 

8.96 

21.000 

0.30 

6,300 

1020.30  (g) 

200 

1.33 

265 

35 

9,275 

1020.30(h)(1) 
through  (h)(4). 
1020.32(a)(1) 
and(g) 

200 

1.33 

265 

35 

9,275 

1020.32(g)  and 
1020.33(c),  (d). 
(g)(4),  a)(1).  and 
(j)(2) 

9  ' 

1 

9 

40 

360 

1020.40(c)(9)(i) 
and  (c)(9)(ii) 

8 

1 

8 

40 

320 

1030.10(c)(4) 

41 

1.61 

66 

20 

1,320 

1030  10(c)(5)(i) 
through  (c)(5)(iv) 

1 

41 

1.61 

66 

20 

1,320 

1030.10(c)(6)(iii) 
and  (c)(6)(iv) 

1 

1 

1 

1 

1 

1040.10(a)(3J(i) 

83 

1 

83 

3 

249 

1040.10(h)(1)(i) 

through 

(h)(l)(vi) 

805 

1 

9 

805 

8 

6,440 
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Table  1. — Estimated  Annual  Reporting  Burden^— (Continued 


21  CFR  Section 

Form 
Number 

No.  of 
Respondents 

Annual  Frequency  per 
Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

1040.10(h)(2)(i) 

and 

(h)(2)(ii) 

100 

1 

100 

.....               1 
8 

800 

1040.11(a)(2) 

190 

1 

190 

.  10 

1.900 

1040.11(c) 

FDA  3147 

53 

2.2 

115 

0.5 

58 

1040.20(d), 
(e)(1),  and  (e)(2) 

110 

1> 

110 

10 

1.100 

1040.30(c)(1) 

^1 

1 

1 

1 

1 

1040.30(c)(2) 

7 

"  1 

7 

1 

7 

1050.10(f)(1) 
through               i 
(f)(2)(iii) 

10 

1 

10 

56 

560 

Total  Annual  Re- 
porting Burden 

t 

89,278 

'There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 

Table  2.— Estimated  Annual  Recordkeeping  Burden  1 


21  CFR  Section 

No.  of 
Recordkeepers 

Annual  Frequency  per 
Recordkeeping 

Total  Annual 
Records 

Hours  per 
Recordkeeper 

Total  Hours 

1002.30  and 
1002.31(a) 

,1.150 

1,655.5    ' 

1,903,825 

198.7 

228,505 

1002.40  and 
1002.41 

2,950 

49.2 

145,140   ^ 

2.4 

7,080 

1020.30(g)(2) 

22 

1 

22 

0.5 

11 

1040.10(a)(3)(ii) 

83 

1 

83 

1.0 

83 

Totals 

" 

235,679 

'There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


The  burden  estimates  were  derived  by 
consultation  with  FDA  and  industry 
personnel  and  actual  data  collected 
from  industry  over  the  past  3  years.  An 
evaluation  of  the  type  and  scope  of 
information  requested  was  also  used  to 
derive  some  time  estimates.  For 
example,  disclosure  information 
primarily  requires  time  only  to  update 
and  maintain  existing  manuals.  Initial 
development  of  manuals  has  been 
performed  except  for  new  firms  entering 
the  industry.  When  information  is 
generally  provided  to  users,  assemblers, 
or  dealers  in  the  same  manual,  they 
have  been  grouped  together  in  the 
"Estimated  Annual  Reporting  Burden" 
table. 

The  following  information  collection 
requirements  are  not  subject  to  review 
by  0MB  because  they  do  not  constitute 
a  "collection  of  information"  imder  the 
PRA:  Sections  1002.31(c);  1003.10(a}, 
■(b),  and  (c);  1003.11(a)(3)  and  (b); 
1003.20(a)  through  (h);  1003.21(a) 


through  (d);  1003.22(a)  and  (b); 
1003.30(a)  andtb);  1003.31(a)  and  (b); 
1004.2(a)  through  (i);  1004.3(a)  through 
(i);  1004.4(a)  through  (h);  and  1005.21(a) 
through  (c).  These  requirements  "apply 
to  the  collection  of  information  during 
the  conduct  of  general  investigations  or 
audits"  (5  CFR  1320.4(b)).  The  following 
labeling  requirements  are  also  not 
subject  to  review  imder  the  PRA 
because  they  are  a  public  disclosure  of 
information  originally  supplied  by  the 
Federal  Government  to  the  recipient  for 
the  purpose  of  disclosure  to  the  public 
(5  CFR  1320.3(c)(2)):  Sections 
1020.10(c)(4),  1030.10(c)(6),  1040.10(g), 
1040.30(c)(1),  and  1050.10(d)(1). 

Dated:  June  5.  2003. 
Jeffrey  Shuren,  ■* 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-14821  Filed  5-11-03;  8:45  am] 

BILUNG  CODE  41G0-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  980-0727] 

Interpretation  of  On-Farm  Feed 
Manufacturing  and  Mixing  Operations; 
Withdrawal  of  Draft  Guidance 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice;  withdrawal  of  draft 
guidance. 

SUMMARY:  The  Food  and  Drug 
Administration«{FDA)  is  aimouncing  the 
withdrawal  of  a  draft  guidance  for 
industry  {#77)  entitled  "Interpretation  of 
On-farm  Feed  Manufacturing  and 
Mixing  Operations,"  that  was  issued  on 
September  23,  1998.  FDA  has  decided  to 
withdraw  the  draft  guidance.  FDA  has 
decided  that  the  draft  guidance  did  not 
address  adequately  the  industry 
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practices  of  on-farm  mixers.  Instead,  the 
agency  directs  you  to  FDA  guidance  for 
industry  (#69)  entitled  "Small  Entities 
Compliance  Guide  for  Feeders  of 
Ruminant  Animals  With  On-farm  Feed 
Mixing  Operations,"  which  addresses 
on-farm  mixing  practices  more 
completely. 

FOR  FURTHER  INFORMATION  CONTACT:  Neal 
Dataller,  Center  for  Veterinary  Medicine 
(HFV-214),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville.  MD  20855.  301-827-0163,  e- 
mail:  nbatalle@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  a  notice  published  in  the  Federal 
Register  of  September  23,  1998  (63  FR 
50918),  FDA  announced  the  availability 
of  a  draft  guidance  for  industry  (it77) 
entitled  interpretation  of  On-farm  Feed 
Manufacturing  and  Mixing  Operations." 
The  draft  guidance  discusses  the 
applicability  of  certain  paragraphs  of  21 
CFR  589.2000  Animal  proteins 
prohibited  in  ruminant  feed.  Written 
comments  were  to  be  received  by 
November  23,  1998. 

FDA  received  one  letter  containing 
several  comments  from  an  industry 
association  on  the  draft  guidance.  The 
comments  from  the  association 
expressed  that  they  were  "extremely 
concerned"  that  the  draft  guidance 
would  be  "extremely  difficult  to 
monitor  and  administer"  in  the  section 
concerning  commingling  or  cross- 
contamination  of  prohibited  with 
nonprohibited  mammalian  protein.  The 
comment  further  indicated  that  the  draft 
guidance  did  not  capture  the 
regulation's  requirements  regarding 
equipment  clean-out  procedures. 

After  further  consideration,  FDA  has 
decided  to  withdraw  the  draft  guidance. 
FDA  has  decided  that  the  draft  guidance 
did  not  address  adequately  the  industry 
practices  of  on-farm  mixers.  Instead,  the 
agency  directs  you  to  FDA  guidance  for 
industry  (#69)  entitled  "Small  Entities 
Compliance  Guide  for  Feeders  of 
Ruminant  Animals  With  On-farm  Feed 
Mixing  Operations,"  which  addresses 
on-farm  mixing  practices  more 
completely. 

n.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  FDA  guidance  for  industry 
#69  at  http://www.fda.gov/cvm/ 
guidance/guidance.html. 

Dated:  June  4.  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

|FR  Doc.  03-14820  Filed  6-11-03;  8:45  am] 

■NJJNO  cooc  4iao-oi-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Oockat  No.  03D-0051] 

International  Cooperation  on 
Harmonization  of  Technical 
Requirements  for  Registration  of 
Veterinary  Medicinal  Products  (VICH); 
Draft  Guidance  for  Industry  on  "Pre- 
Approval  Information  for  Registration 
of  New  Veterinary  Medicinal  Products 
for  Food-Producing  Animals  With 
Respect  to  Antimicrobial  Resistance" 
(VICH  GL27);  Request  for  Comments; 
Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  (#144)  entitled  "Pre-Approval 
Information  for  Registration  of  New 
Veterinary  Medicinal  Products  for  Food- 
Producing  Animals  with  Respect  to 
Antimicrobial  Resistance"  (VICH  GL27). 
This  draft  guidance  has  been  developed 
for  veterinary  use  by  the  International 
Cooperation  on  Harmonization  of 
Technical  Requirements  for  Registration 
of  Veterinary  Medicinal  Products 
(VICH).  This  draft  VICH  guidance 
document  is  an  initial  step  in 
developing  harmonized  technical 
guidance  in  the  European  Union,  Japan, 
and  the  United  States  for  approval  of 
therapeutic  antimicrobial  veterinary 
medicinal  products  intended  for  use  in 
food-producing  animals  with  regard  to 
characterization  of  antimicrobial 
resistance  selection  in  bacteria  of 
human  health  concern.  The  draft 
guidance  outlines  the  types  of  studies 
and  data  which  are  recommended  for 
assessing  the  potential  for  resistance  to 
develop  in  association  with  the  use  of 
antimicrobial  drugs  in  food-producing 
animals. 

DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  by  July 
14,  2003,  to  ensure  their  adequate 
consideration  in  preparation  of  the  Bnal 
document.  General  comments  on  agency 
guidance  docimients  are  welcome  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Communications  Staff  (HFV-12),  Center 
for  Veterinary  Medicine  (CVM),  Food 
and  Drug  Administration,  7519  Standish 
PI.,  Rockville,  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests.  See 
the  SUPPLEMENTARY  INFORMATION  section 


for  electronic  access  to  the  draft 
guidance  docimient. 

Submit  written  comments  on  the  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
Comments  should  be  identified  with  the 
full  title  of  the  draft  guidance  and  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Willicun  T.  Flynn,  Center  for  Veterinary 
Medicine  (HFV-2),  Food  and  Drug   ' 
Administration,  7519  Standish. PI., 
Rockville,  MD  20855,  301-827-4514,  e- 
mail:  wflynn@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  September 
13,  2002  (67  FR  58058),  FDA  announced 
the  availability  of  a  related  draft 
guidance  for  industry  (#152)  entitled 
"Evaluating  the  Safety  of  Antimicrobial 
New  Animal  Drugs  With  Regard  to 
Their  Microbiological  Effects  on 
Bacteria  of  Human  Health  Concern." 
Draft  guidance  #152  represents  FDA's 
current  thinking  on  an  approach  for 
using  data,  such  as  that  outlined  in  the 
VICH  draft  guidance,  for  completing  an 
assessment  on  the  safety  of 
antimicrobial  drugs  that  focuses  on 
antimicrobial  resistance  concerns.  The 
publication  of  the  draft  VICH  guidance 
(#144)  in  the  United  States  was  delayed 
until  FDA  developed  an  understanding 
of  how  the  outlined  data  could  be 
incorporated  into  an  assessment  process 
such  as  that  described  in  the  FDA  draft 
guidance  #152. 

In  recent  years,  many  important 
initiatives  have  been  undertaken  by 
regulatory  authorities  and  industry    . 
associations  to  promote  the 
international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  efforts  to  enhance 
harmonization  and  has  expressed  its 
commitment  to  seek  scientifically  based 
harmonized  technical  procedures  for  the 
development  of  pharmaceutical 
products.  One  of  the  goals  of 
harmonization  is  to  identify  and  then 
reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies  in  different 
countries. 

FDA  has  actively  participated  in  the 
International  Conference  on 
Harmonization  of  Technical 
Requirements  for  Approval  of 
Pharmaceuticals  for  Hvunan  Use  for 
several  years  to  develop  harmonized 
technical  requirements  for  the  approval 
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of  human  pharmaceutical  and  biological 
products  among  the  European  Union, 
Japan,  and  the  United  States.  The  VICH 
is  a  paredlel  initiative  for  veterinary 
medicinal  products.  The  VICH  is 
concerned  with  developing  harmonized 
technical  requirements  for  the  approval 
of  veterinary  medicinal  products  in  the 
European  Onion,  Japan,  and  the  United 
States,  and  includes  input  from  both 
regulatory  and  industry  representatives. 

The  VICH  Steering  Committee  is 
composed  of  member  representatives 
from  the  European  Commission, 
European  Medicines  Evaluation  Agency, 
European  Federation  of  Animal  Health, 
Committee  on  Veterinary  Medicinal  . 
Products,  the  U.S.  FDA,  the  U.S. 
Department  of  Agriculture,  the  Animal 
Health  Institute,  the  Japanese  VeteriuEuy 
Pharmaceutical  Association,  the 
Japanese  Association  pf  Veterinary 
Biologies,  and  the  Japanese  Ministry  of 
Agriculture,  Forestry  and  Fisheries. 

Four  observers  are  eligible  to 
participate  in  the  VICH  Steering 
Committee:  One  representative  from  the 
government  of  Australia/New  Zealand, 
one  representative  from  the  industry  in 
Australia/  New  Zealand,  one 
representative  from  the  government  of 
Canada,  and  one  representative  from  the 
industry  of  Canada.  TheVlCH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  Confederation 
Mondiale  de  L'Industrie  de  la  Sante 
Animale  (COMISA).  A  COMISA 
representative  also  participates  in  the 
VICH  Steering  Committee  meetings. 

n.  Draft  Guidance  on  Antimicrobial 
Resistance 

The  VICH  Steering  Committee  held  a 
meeting  on  June  28,  2001.  and  agreed 
that  the  draft  guidance  document 
entitled  "Pre-Approval  Information  for 
Registration  of  New  Veterinary 
Medicinal  Products  for  Food  Producing 
Animals  with  Respect  to  Antimicrobial 
Resistance"  (VICH  GL27)  should  be 
made  available  for  public  comment. 
However,  subsequent  to  the  June  2001 
Steering  Committee  meeting,  the  FDA 
decided  to  delay  the  publication  of  the 
draft  VICH  guidance  in  the  United 
States  until  the  FDA  draft  guidance 
(#152)  related  to  antimicrobial 
resistance  was  published.  FDA  believed 
that  it  was  important  to  first  develop  its 
thinking  on  how  data,  such  as  that 
described  in  the  draft  VICH  guidance, 
could  be  used  for  completing  an 
assessment  on  antimicrobial  resistance. 

The  draft  VICH  guidance  is  an  initial 
step  in  developing  harmonized 
technical  guidance  in  the  European 
Union,  Japan,  and  the  United  States  for 
approval  pf  therapeutic  antimicrobial 


veterinary  medicinal  products  intended 
for  use  in  food-producing  animals  with 
regard  to  characterization  of 
antimicrobial  resistance  selection  in 
bacteria  of  human  health  concern. 

This  draft  guidance  outlines  the  types 
of  studies  and  data  that  may  be  used  to 
characterize  the  potential  for  resistance 
to  develop  in  tlie  target  animal  when  an 
antimicrobial ^ug  product  is  used 
under  the  proposed  conditions.  This 
includes  information  which  describes 
the  drug  substance,  drug  product,  nature 
of  the  resistance,  and  potential  exposure 
of  gut  flora  in  the  target  animal  species. 

FDA  and  the  VICH  Expert  Working 
Group  on  Antimicrobial  Resistance  will 
consider  comments  about  the  draft 
guidance  document.  Information 
collection  is  covered  under  the  Office  of 
Management  and  Budget  control 
number  0910-0032. 

III.  Significance  of  Guidance 

This  draft  document, .developed 
under  the  VICH  process,  has  been 
revised  to  conform  to  FDA's  good 
guidance  practices  regulation  (21  CFR 
10.115).  For  example,  the  document  has 
been  designated  "guidance"  rather  than 
"guideline."  Because  guidance 
documents  are  not  binding,  mandatory 
words  such  as  "must,"  "shall,"  and 
"will"  in  the  original  VICH  document 
have  been  substituted  with  "should." 
Similarly,  words  such  as  "require"  or 
"requirement"  have  been  replaced  by 
"recommend"  or  "recommendation"  as 
appropriate  to  the  context. 

The  draft  VICH  guidance  (#144)  is 
consistent  with  the  agency's  current 
thinking,  described  in  draft  guidance 
#152,  on  the  type  of  preapproval 
information  that  should  be  considered 
for  new  veterinary  medicinal  products 
for  food-producing  animals  with  regard 
to  characterization  of  antimicrobial 
resistance  selection  in  bacteria  of 
human  health  concern.  This  guidance 
does  not  create  or  confer  any  rights  for 
or  on  any  person  and  will  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  method  may  be  used  as  long 
as  it  satisfies  the  requirements  of 
applicable  statutes  and  regulations. 

IV.  Comments 

This  draft  guidance  document  is  being 
distributed  for  comment  purposes  only 
and  is  not  intended  for  implementation 
at  this  time.  Interested  persons  may 
submit  written  or  electronic  comments 
regarding  this  draft  guidance  document 
to  the  Dockets  Management  Branch  (see 
ADDRESSES).  Submit  vn-itten  or 
electronic  comments  to  ensure  adequate 
consideration  in  preparation  of  the  final 
guidance.  Two  copies  of  any  mailed 
comments  are  to  be  submitted,  except 


that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
draft  guidance  and  received  comments 
are  available  for  public  examination  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p:m..  Monday 
through  Friday. 

V.  Electronic  Access 

Electronic  comments  may  also  be 
submitted  electronically  on  the  Internet 
at  http://www.fda.gov/dockets/ 
ecomments.  Once  on  thisintemet  site, 
select  Docket  No.  03D-0051  "Pre- 
Approval  Information  for  Registration  of 
New  Veterinary  Medicinal  Products  for 
Food-Producing  Animals  with  Respect 
to  Antimicrobial  Resistance"  and  follow 
the  directions. 

Copies  of  the  draft  guidance 
document  entitled  "Pre-Approval 
Information  for  Registration  of  New 
Veterinary'  Medicinal  Products  for  Food- 
Producing  Animals  with  Respect  to 
Antimicrobial  Resistance"  (VICH  GL27) 
may  be  obtained  on  the  Internet  from 
the  CVM  home  page  at  http:// 
vvrww.fda.gov/ cvm. 

Dated:  June  4.  2003. 
Jefli-ey  Shuren, 

Assistant  Commissioner  forPolicv. 

[FR  Doc.  03-14822  Filed  6-11-03:  8:45  amj 

BILLING  CODE  4160-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

HRSA-03-019  Fiscal  Year  2003 
Geriatric  Academic  Career  Awards 
(GACA)— CFDA  93.250 

AGENCY:  Health  Resoiuces  and  Services 

Administration. 

action:  Notice. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  applications  will  be 
accepted  for  the  second  of  two 
solicitations  for  the  Geriatric  Academic 
Career  Awards  Program  for  Fiscal  Year 
2003. 

Purpose:  The  purpose  of  this  program 
is  to  increase  the  number  of  junior 
faculty  in  geriatrics  at  accredited 
schools  of  medicine  and  osteopathic 
medicine  and  to  promote  their  careers 
as  academic  geriatricians.  The  GACA 
stipend  supports  the  career 
development  of  junior  faculty  members 
for  a  period  of  five  years. 

Authorizing  Legislation:  These 
applications  are  solicited  under  the 
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authority  of  Title  VII,  section  753  (c),  of 
the  Pubhc  Health  Service  Act  (PHS),  (42 
U.S.C.  294c). 

Eligible  Applicants:  Geriatric 
Academic  Career  Awards  are  provided 
for  individuals  who  meet  the  following 
criteria:  (1)  Are  board  certifled  or  board 
eligible  in  internal  medicine,  family 
practice,  or  psychiatry;  (2)  have 
completed  an  approved  fellowship 
program  in  geriatrics;  and  (3)  have  a 
junior  faculty  appointment  at  an 
accredited  school  of  medicine 
(allopathic  or  osteopathic). 

Funding  Priorities  and/or  Preferences: 
None. 

Service  Requirements:  Award 
recipients  agree  to  serve  as  members  of 
the  faculties  of  accredited  schools  of 
allopathic  or  osteopathic  medicine 
providing  teaching  services,  within  the 
service  requirements  under  this  award, 
for  up  to  5  years.  Prior  to  submitting  an 
application  for  the  Geriatric  Academic 
Career  Award,  individuals  must  have  an 
agreement  with  an  eligible  school 
setting  forth  the  terms  and  conditions  of 
the  award.  The  agreement  with  the 
school  must  permit  the  individual  to 
serve  as  a  full-time  (as  determined  by 
the  school)  member  of  the  faculty,  for 
not  less  than  the  period  of  the  award.  As 
provided  in  section  753  (c)(5),  an 
individual  who  receives  an  award  shall 
provide  training  in  clinical  geriatrics, 
including  the  training  of 
interdisciplinary  teams  of  health  care 
professionals.  The  provision  of  such 
training  shall  constitute  at  least  75 
percent  of  the  obligations  of  the 
individual  under  this  award.  Geriatric 
career  awards  are  made  directly  to 
individuals,  not  institutions. 

Review  Criteria 

(1)  Extent  to  which  the  applicant's 
career  goals  as  identihed  in  the  career 
development  plan  meet  the  purpose  of 
the  Geriatric  Academic  Career  Award — 
to  develop  into  an  academic  geriatrician 
who  emphasizes  teaching  geriatrics, 
including  teaching  interdisciplinary 
teams — and  the  quality  of  the 
applicant's  plan  for  assessing  his  or  her 
own  progress  toward  meeting  career 
goals;  (Maximum  Value:  20  points) 

(2)  Potential  of  the  applicant  to 
achieve  identified  goals  and  objectives 
based  on  past  training  and  experience; 
(Maximum:  20  points) 

(3)  Extent  to  which  specific  plans  will 
result  in  (a)  meeting  the  statutory 
service  requirement  (75%  time  pursuing 
the  goals  of  the  GACA).  (b)  interacting 
with  and  learning  from  other  clinician- 
educators  locally  and  nationally,  and  (c) 
obtaining  the  necessary  pedagogical 
skills  to  achieve  career  goals;  (Maximum 
Value:  20  points) 


(4)  Extent  to  which  specific  plans  will 
result  in  research  and/or  publication 
opportunities  and  productivity  in 
national  professional  societies: 
(Maximum  Value:  20  points) 

(5)  Extent  to  which  the  commitment 
of  the  mentor  and  institution  to  provide 
a  supportive  environment  for  the 
achievement  of  the  applicant's  career 
goals  and  willingness  to  meet  reporting 
requirements  are  demonstrated. 
(Maximum  Value:  20  points) 

Estimated  Amount  of  Available 
Funds:  It  is  estimated  that  $1  million 
will  be  available  for  this  second 
solicitation  in  fiscal  year  2003. 

Estimated  Number  of  Awards:  The 
estimated  number  of  awards  will  be  20. 

Estimated  or  Average  Size  of  Each 
Award:  The  estimated  size  of  each 
award  will  be  $55,000. 

Estimated  Project  Period: 
Applications  may  be  submitted  for  a 
five-year  grant  period.  The  first  budget 
period  is  September  1,  2003-August  31, 
2004;  the  second  budget  period  is 
September  1,  2004-September  29,  2005; 
the  third  budget  period  is  September  30, 
2005-September  29,  2006;  the  fourth 
budget  period  is  September  30,  2005- 
September  29,  2006;  the  fifth  budget 
period  is  September  30,  2006- 
September  29,  2007. 

Application  Requests,  Availability, 
Dates  and  Addresses:  Application 
materials  are  available  for  downloading 
via  the  Web  at  http://bhpr.hrsa.gov/ 
grants.htm.  In  order  to  be  considered  for 
competition,  applications  must  be 
postmarked  or  delivered  by  July  14, 
2003,  to  the  HRSA's  Grants  Management 
Office  ATTN:  GACA,  5600  Fishers  Lane, 
Room  llA-33,  Rockville.  MD  20857. 
Applicants  should  request  a  legibly 
dated  U.S.  Postal  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carriei*  or  U.S.  Postal  Service.  Private 
metered  Postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 
Applications  submitted  after  the 
deadline  date  will  be  returned  to  the 
applicant  and  not  processed.  Applicants 
should  note  that  IWSA  anticipates 
accepting  grant  applications  online  in 
the  last  quarter  of  the  Fiscal  Year  (July 
through  September).  Please  refer  to  the 
HRSA  grants  schedule  at  http:// 
www.hrsa.gov/grants.htm  for  more 
information. 

Projected  Award  Date:  September  30, 
2003. 

For  Further  Information  Contact: 
Kathleen  Bond,  Division  of  State, 
Community  and  Pubfic  Health,  Bureau 
of  Health  Professions,  HRSA,  Room  8- 
103,  Parklawn  Building.  5600  Fishers 
Lane,  Rockville,  Maryland  20857. 
Telephone  number:  (301)  443-8681.  E- 
mail:  kbond@hrsa.gov. 


Paperwork  Redaction  Act 

The  Application  for  the  Geriatric 
Academic  Career  Awards  Program  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act.  The  OMB 
clearance  number  is  0915-0060.  The 
program  is  not  subject  to  the  provisions 
of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100). 

Dated:  May  29,  2003. 
Elizabeth  M.  Duke, 

Administrator. 

(FR  Doc.  03-14859  Filed  6-11-03;  8:45  am] 

BILLING  CODE  416S-1S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

North  American  Wetlands 
Conservation  Council  (Council) 
■Meeting  Announcement 

agency:  U.S.  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Council  will  meet  to 
select  North  American  Wetlands 
Conservation  Act  (NAWCA)  grant 
proposals  for  recommendation  to  the 
Migratory  Bird  Conservation 
Commission  (Commission).  The  meeting 
is  open  to  the  public. 

DATES:  July  9,  2003,  1  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hotel  Loews  Le  Concorde,  1225 
Place  Montcalm,  Quebec  City,  Quebec, 
Canada.  The  Council  Coordinator  is 
located  at  U.S.  Fish  and  Wildlife 
Service,  4401  N.  Fairfax  Drive,  Mail 
Stop:  MBSP  4501^075,  Arlington. 
Virginia  22203. 

FOR  FURTHER  INFORMATION  CONTACT:  I 

David  A.  Smith,  Council  Coordinator, 
(703)  358-1784  or  dbhc@fws.gov. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  NAWCA  (Pub.  L.  101- 
233.  103  Stat.  1968,  December  13,  1989. 
as  amended),  the  State-private-Federal 
Council  meets  to  consider  wetland 
acquisition,  restoration,  enhancement 
and  management  projects  for 
recommendation  to,  and  final  funding 
approval  by,  the  Commission.  Proposal 
due  dates,  application  instructions,  and 
eligibility  requirements  are  available 
through  the  NAWCA  Web  site  at  http:/ 
/birdhabitat. fws.gov.  Proposals  require  a 
minimiun  of  50  percent  non-Federal 
matching  funds.  Canadian,  Mexican, 
U.S.  Standard  and  U.S.  Small  grant 
proposals  will  be  considered  at  the 
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Coimcil  meeting.  The  tentative  date  for  ' 
the  Commission  meeting  is  September 
10. 

Dated:  May  30,  2003. 
Paul  R.  Schmidt, 

Assistant  Director — Migratory  Birds  and  State 

Programs. 

(FR  Doc.  03-14839  Filed  6-11-03;  8:45  am] 

BILLING  CODE  431(l-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UTU  78566] 

Public  Land  Order  No.  7552; 
Withdrawal  of  National  Forest  System 
Lands  for  the  Trial,  Washington,  and 
Lost  Lake  Dams,  Bonneville  Unit, 
Central  Utah  Project;  Utah;  Correction 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Correction. 

SUMMARY:  This  action  corrects  an  error 
in  the  land  description  published  as  FR 
Doc.  03-3566  in  the  Federal  Register, 
68  FR  7388,  February  13,  2003,  for  a 
Bureau  of  Reclamation  withdrawal. 

On  page  7388,  column  2,  line  14  from 
the  bottom,  which  reads 
"NWV2NEV4SEV4,  SEV4NEV4SEV4,"  is 
hereby  corrected  to  read 
"WV2NEV4SEV4,  SE'ANE'ASE'/.." 

Dated:  June  6.  2003. 
Kent  Hoffinan, 

Deputy  State  Director,  Division  of  Lands  and 
Minerals. 

|FR  Doc.  03-14843  Filed  &-11-03;  8:45  am] 
BILLING  CODE  4310-94-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-958-143a-ET;  HAG-03-0011;  WAOR- 
57965] 

Notice  Of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Washington 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

summary:  The  Biu-eau  of  Land 
Management  proposes  to  withdraw 
approximately  276.41  acres  of  public 
lands,  for  a  period  of  20  years,  to  protect 
the  unique  natural,  scenic,  and 
recreation  values,  and  the  investment  of 
Federal  funds  on  1 1  tracts  in  the  San 
Juan  Archipelago.  This  notice  segregates 
the  lands  for  up  to  2  years  from  location 
and  entry  under  the  United  States 


mining  laws.  The  lands  will  remain 

open  to  the  public  land  and  mineral 

leasing  laws. 

DATES:  Comments  and  requests  for  a 

public  meeting  must  be  received  by 

September  10,  2003. 

ADDRESSES:  Comments  and  meeting 

requests  should  be  sent  to  the  Oregon/ 

Washington  State  Director,  BLM,  P.O. 

Box  2965,  Portland,  Oregon  97208- 

2965. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Schurger,  Wenatchee  Field 
Office,  509-665-2116,  or,  Charles  R. 
Roy,  BLM  Oregon/ Washington  State 
Office,  503-808-6189. 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Land  Management  has  filed 
an  application  to  withdraw  the 
following  described  public  lands  from 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights: 

Willamette  Meridian 

Tract  I  (Lopez  Island^  Chadwick  Hill/ 
Watmough  Bay): 

T.  34  N..  R.  1  W., 

Sec.  21,  lot  1,  NW'ANW'A. 

Tmct  L  (Lopez  Island:  Cape  St.  Mary): 

T.  34  N.,  R.  1  W., 
Sec.  15,  lot  1. 

Tract  M  (Lopez  Island:  Lopez  Pass): 
T.  35  N.,  R.  1  VV., 
Sec.  33,  loll. 

Tract  N  (Eliza  Island:  south  end): 

T.  36  N.,  R.  2  E.,       . 
Sec.  5,  unsurveyed  jjortion  of  Eliza  Island. 

Tract  O  (Lummi  Island:  Carter  Point): 

T.  36  N.,  R.  2  E., 
Sec.  6.  unsurveyed  portion  of  Lummi 
Island. 

Tract  P  (Lummi  Rocks): 

T.  37  N.,  R.  1  E.. 
Sec.  27.  unsurveyed  Lummi  Rocks  in  the 
NWV4  and  SWV4NEV4. 

Tract  Q  (Chuckanut  Rock): 

T.  37N..R.  2E., 

Sec.  24,  unsurveyed  Chuckanut  Rock. 

The  portions  of  the  following  lands  are 
more  particularly  identified  and  described  by 
metes  and  bounds  in  the  official  records  of 
the  Bureau  of  Land  Management: 

Tract  H  (Lopez  Island:  NW  Chadwick  Hill  &■ 
Wetland): 

T.  34N.,R.  1  VV., 
Sec.  17,  m&b  in  SE'A. 

Tract  J  (Lopez  Island:  Watmough  Bay): 

T.  34  N.,  R.  1  W., 
Sec.  21,  m&b  in  lot  2,  and  SWV4NWV4. 

Tract  K  (Lopez  Island:  Watmough  Head  &■ 
Watmough  Bay): 

T.  34N.,R.  1  W.. 

Sec.  21,  m&b  in  lot  2. 


Tract  R  (west  end  of  Patos  Island): 

T.  38N..R.  2W., 

Sec.  17,  most  westerly  5  acres  of  Patos 
Island. 

The  areas  described  aggregate 
approximately  276.41  acres  in  San  Juan  and 
VVhatcom  Counties. 

All  persons  who  wish  to  submit 
comments,  suggestions,  or  objections  in 
connection  with  the  proposed 
withdrawal  may  present  their  views  in 
writing,  by  the  date  specified  above,  to 
the  State  Director  at  the  address 
indicated  above. 

Notice  is  hereby  given  that  an  ' 
opportunity  for  a  pubUc  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
parties  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  State  Director  at 
the  address  indicated  above  within  90 
days  from  the  publication  of  this  notice. 
Upon  determination  by  the  authorized 
officer  that  a  public  meeting  will  be 
held,  a  notice  of  the  time  and  place  will 
be  published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  dale 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  land  uses  which 
may  be  permitted  during  this 
segregative  period  include  licenses, 
permits,  rights-of-way,  and  disposal  of 
vegetative  resources  other  than  under 
the  mining  laws. 

Dated:  May  29.  2003. 

Helen  L.  Honse. 

Acting  Chief.  Branch  of  Realty  and  Records 
Ser\'ices.  . 

(FR  Doc.  03-14862  Filed  6-11-03;  8:45  am] 
BILUNG  CODE  431&-33-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Settlement 
Agreement  Under  the  Resource 
Conservation  and  Recovery  Act 
(RCRA)  and  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 
(CERCLA) 

Notice  is  hereby  given  that  on  May  30. 
2003.  a  proposed  Consent  Decree  in 
United  States  and  State  of  Illinois  v. 
National  Steel  Corporation,  Case  No. 
I:03cv3338  was  lodged  with  the  United 
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States  District  Court  for  the  Northern 
District  of  Illinois. 

In  this  action  the  United  States  sought 
civil  penalties  and  injunctive  relief 
arising  from  National  Steel 
Corporation's  improper  characterization 
and  disposal  of  hazardous  wastes  in  an 
on-site  landfill  at  its  Cranite  City 
Division  facility  in  Granite  City,  Illinois. 
The  Consent  Decree  provides  diat 
National  Steel  Corporation  will  close  its 
on-site  landfill  and  increase  the 
monitoring  and  post-closure  care  of  its 
landfill.  In  addition,  the  Consent  Decree 
requires  payment  of  a  civil  penalty  of 
$500,000.  Payment  of  the  penalty  will 
be  subject  to  procedures  in  National 
Steel  Corporation's  Chapter  11 
Bankruptcy  proceeding.  In  Re:  National 
Steel  Corporation,  et  ai.  No.  02-08699 
(Bankr.  N.D.  111.,  filed  March  6.  2002). 

National  Steel  Corporation  is 
currently  negotiating  the  final  terms  for 
a  court-approved  transfer  of  its  assets  to 
the  United  States  Steel  Corporation. 
Therefore  the  Consent  Decree  provides 
a  procedure  for  United  States  Steel 
Corporation  to  assume  the  obligations  of 
National  Steel  Corporation  once  the 
Bankruptcy  Coiul  has  approved  the 
final  transfer  of  assets. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  firom  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
(Comments  should  be  addressed  to  the 
Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington.  DC 
20044-7611.  and  should  refer  to  United 
States  and  State  of  Illinois  v.  National 
Steel  Corporation.  D.J.  Ref.  90-11-3- 
07887.  Commenters  may  request  an 
opportunity  for  a  public  meeting  in  the 
affected  area,  in  accordance  with  section 
7003(d)  of  RCRA.  42  U.S.C.  6973(d). 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  Northern  District  of  Illinois, 
219  South  Dearborn  Street,  Suite  300, 
Chicago,  IL  60604  and  at  U.S.  EPA 
Region  5,77  West  Jackson  Boulevard. 
Chicago.  !L  60604.  During  the  public 
comment  period,  the  Consent  Decree 
may  also  be  examined  on  the  following 
Department  of  Justice  Web  site,  http:// 
www.usdoj.gov/enrd/open.html.  A  copy 
of  the  Consent  Decree  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Library.  P.O.  Box  7611.  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611  or  by  faxing  or  e-mailing  a 
request  to  Tonia  Fleetwood 
{tonia.fleetwood@usdoj.gov),  fax  no. 
(202)  514-0097.  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy  from  the  Consent  Decree  Library, 
please  enclose  a  check  in  the  amount  of 


$7.00  (25  cents  per  page  reproduction 
cost)  payable  to  the  U.S.  Treasury. 

William  D.  Brighton, 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

|FR  Doc.  03-14825  Filed  6-11-03;  8:45  am] 

nujNa  cooc  44io-is-m 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decrees 
Under  ttte  Clean  Water  Act  and  Under 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

Notice  is  hereby  given  that  on  June  2, 
2003,  two  (2)  proposed  Consent  Decrees 
in  United  States  and  State  of  Colorado 
v.  Rico  Development  Corporation,  fanice 
Graham,  Independent  Executor  of  the 
Estate  of  Wayne  Webster,  and  Gary  M. 
Sell,  Personal  Representative  of  the 
Estate  of  Virginia  Sell,  Civil  Action  No. 
99-MK-1386.  were  lodged  with  the 
United  States  District  Court  for  the 
District  of  Colorado. 

In  this  action.  Plaintiffs  United  States 
and  the  State  of  Colorado  sought 
injunctive  relief  pursuant  to  the  Clean 
Water  Act.  33  U.S.C.  1251  et  seq.,  and 
pursuant  to  the  Colorado  Water  Quality 
Control  Act.  Section  25-6-101  et  seq., 
Colorado  Revised  Statutes,  for  alleged 
violations  of  Rico  Development 
Corporation's  ("RDC")  Colorado 
Discharge  Permit  System  permit 
("Permit").  Plaintiffs  also  sought, 
pursuant  to  Section  7-114-108,  C.R.S.. 
recovery  of  assets  distributed  by  RDC  to 
its  shareholders.  Wayne  Webster  and 
Virginia  Sell.  Additionally,  the  United 
States  sought  to  recover  costs  incurred 
by  it  for  response  action  performed 
under  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act 
("CERCLA").  42  U.S.C.  9601  et  seq..  at 
RDC's  mine  wastewater  treatment 
facility  located  at  the  Rico  Argentine 
mine  site  near  Rico,  Colorado  (the 
"Site"). 

The  alleged  Clean  Water  Act 
violations  occurred  over  the  course  of 
several  years  during  which  RDC 
exceeded  its  Permit  limits  on  numerous 
occasions  and  discharged  at  another 
location  without  authorization.  The 
United  States  also  sought  compensation 
for  response  costs  inciured  by  it  in 
connection  with  a  cleanup  of  hazardous 
substances  performed  at  the  Site.  Under 
Section  107(a)(1)  of  CERCLA,  42  U.S.C. 
9607(a)(1),  the  United  States  alleged  that 
the  defendants,  as  ciurent  owners,  or  as 
past  owners  and  operators  at  the  time  of 
disposal,  are  liable  for  those  response 


cbsts  incurred  by  the  United  States  not 
inconsistent  with  the  national 
contingency  plan.  In  the  proposed 
Consent  Decrees.  Defendant  Janice 
Graham.  Independent  Executor  of  the 
Estate  of  Wayne  Webster,  and  Gary  M. 
Sell.  Personal  Representative  of  the 
Estate  of  Virginia  Sell,  agree, 
respectively,  to  pay  the  United  States 
$180,000  and  $110,000,  which  sums 
will  be  deposited  by  the  United  States 
Environmental  Protection  Agency 
("EPA")  in  the  Rico-Argentine  Special 
Account  within  the  EPA  Hazardous 
Substance  Superfund  to  be  retained  and 
used  to  conduct  or  finance  response 
actions  at  or  in  connection  with  the  Site, 
or  to  be  transferred  by  EPA  to  the  EPA 
Hazardous  Substance  Superfund. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the    ' 
date  of  this  publication  comments 
relating  to  the  Consent  Decrees. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  PO  Box  7611,  U.S.  Department 
of  Justice,  Washington.  DC  20044-7611. 
and  should  refer  to  United  States  and 
State  of  Colorado  v.  Rico  Development 
Corporation,  Janice  Graham, 
Independent  Executor  of  the  Estate  of 
Wayne  Webster,  and  Gary  M.  Sell, 
Persortal  Representative  of  the  Estate  of 
Virginia  Sell.  D.J.  Ref.  DJ#90-5-l-l- 
06498. 

The  Consent  Decrees  may  be 
examined  at  U.S.  EPA  Region  8.999  18th 
Street.  Suite  300.  Denver.  Colorado, 
80202.  During  the  public  comment 
period,  the  Consent  Decrees  may  also  be 
examined  on  the  following  Department 
of  Justice  website,  http:// 
www.usdoj.gov/enrd/open.html.  A  copy 
of  each  Consent  Decree  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Library.  PO  Box  7611.  U.S. 
Department  of  Justice.  Washington,  DC 
20044-7611  or  by  faxing  or  e-mailing  a 
request  to  Tonia  Fleetwood 
{,tonia.fle€twood@usdoj.gov),  fax  no. 
(202)  514-0097.  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy  from  the  Consent  Decree  Library, 
please  enclose  a  check  in  the  amount  of 
$3.00  for  the  Consent  Decree  with  Janice 
Graham.  Independent  Executor  of  the 
Estate  of  Wayne  Webster  and  $2.80  for 
the  Consent  Decree  with  Gary  M.  Sell. 
Personal  Representative  of  the  Estate  of 
Virginia  Sell. 

Robert  D.  Brook, 

Assistant  Chief,  Environmental,  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

IFR  Doc.  03-14824  Filed  6-11-03;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
for  Relief  Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  of  1980 

Under  28  CFR  50.7.  notice  is  hereby 
given  that  on  May  16,  2003,  a  proposed 
Consent  Decree  resolving  the  United 
States'  claims  in  United  States  of 
America  v.  Edward  Schwarz,  et  ah.  Civil 
Action  No.  l:02-CV-568,  was  lodged 
with  the  United  States  District  Court  for 
the  Western  District  of  Michigan. 

In  this  action  the  United  States  sought 
recovery  of  response  costs  inciured  in 
performing  a  removal  action  at  the  Orbit 
Enterprise  Superfund  Site  located  at  344 
through  368  Burnham  Street  in  Battle 
Creek.  Michigan  ("the  Site"),  piu^uant 
to  section  107(a)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  of  1980.  as 
amended  ("CERCLA  ").  42  U.S.C. 
9607(a).  The  United  States  asserts  that 
Donald  and  Charlotte  Walter,  whose 
estates  are  now  represented  by  the 
defendants,  owned  and  operated  the 
Site  during  the  time  that  hazardous 
substances  were  released  at  the  Site. 

Pursuant  to  the  Consent  Decree,  the 
defendants  will  pay  the  United  States 
$400,000  of  the  $725,202.97  in  past 
response  costs  inciured  by  the  EPA 
(including  administrative,  enforcement, 
and  indirect  costs)  in  performing  a 
removal  action  at  the  Site.  This  payment 
will  be  due  within  30  days  after  entry 
of  the  Consent  Decree,  and  will  resolve 
the  United  States'  cost  recovery  claim 
the  Walters'  liability  for  failing  to 
respond  to  an  EPA  information  request 
issued  pursuant  to  section  104(e)  of 
CERCLA,  and  the  EPA  lien  previously 
placed  on  the  Site  property. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division.  PO  Box  7611,  U.S.  Department 
of  Justice.  Washington,  DC  20044-7611, 
and  should  refer  to  United  States  of 
America  v.  Edward  Schwarz,  et  al.,  Civil 
Action  No.  l:02-CV-568.  DOJ  Ref.  No. 
90-11-3-07524. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  330  Ionia  Avenue  NW.,  Grand 
Rapids,  MI  49503,  and  at  U.S.  EPA, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago.  IL  60604.  Diuing  the  public 
comment  period,  the  Consent  Decree 
may  also  be  examined  on  the  following 
E)epartment  of  Justice  Web  site,  http:// 


www.usdoj.gov/enrd/open.html.  a  copy 
of  the  Consent  Decree  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Library.  PO  Box  7611.  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611.  or  by  faxing  or  e-mailing  a 
request  to  Tonia  Fleetwood 
(tonia.fleetwood@usdoj.gov),  fax  no. 
(202)  514-0097.  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $6.25  payable  to  the  U.S. 
Treasiuy. 

Wiliiam  Brighton, 

Assistant  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division . 

(PR  Doc.  03-14823  Filed  6-11-03;  8:45  am] 

BOXING  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  30-day  Notice  of  Information 
Collection  Under  Review:  Extension  of. 
a  Currently  Approved  Collection.  U.S. 
Official  Order  Forms  for  Schedules  I 
and  n  Controlled  Substances 
(Accountable  Forms).  Order  Form 
Requisition. 

The  Department  of  Justice  (DOJ),  Drug 
Enforcement  Administration  (DEA)  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register,  Volume  68,  Number  66,  page 
16830  on  April  7,  2003,  allowing  for  a 
60-day  comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  July  14.  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  The  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs. 
Attention  Department  of  Justice  Desk 
Officer.  Washington.  DC  20503. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 


information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

1.  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

2.  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  cissumptions  used; 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimizie  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  Currently  Approved 
Collection. 

(2)  Title  of  the  Form/Collection:  U.S. 
Official  Order  Forms  for  Schedules  I 
and  II  Controlled  Substances 
(Accountable  Forms),  Order  Form 
Requisition. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  DEA  Form 
222,  DEA  Form  222a.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration,  U.S.  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Other:  Federal  Government, 
State,  Locafor  Tribal  Government, 
nonprofit  entities.  Abstract:  DEA-222  is 
used  to  transfer  or  purchase  Schedule  I 
and  II  controlled  substances  and  data  is 
needed  to  provide  an  audit  of  transfer 
and  purchase.  DEA-222a  Requisition 
Form  is  used  to  obtain  the  DEA-222 
Order  Form.  Respondents  are  DEA 
registrants  eligible  to  handle  these 
controlled  substances. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  It  is  estimated  that  there  are  a 
total  of  100,870  respondents  to  this 
information  collection.  It  is  estimated  to 
take  0.05  hours  for  a  purchaser  to 
requisition  DEA  Forms  222,  using  DEA 
Form  222a.  It  is  estimated  to  take 
purchasers  0.333  hours  to  complete. 
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annotate  and  file  each  order.  It  is 
estimated  to  take  suppliers  0.333  hours 
to  enter  data  regarding  each  order  into 
a  computer  system,  annotate  the  order 
and  file  it.  It  is  estimated  to  take 
suppliers  9  hours  a  month  to  log  and 
track  DEA  Forms  222  and  prepare  the 
monthly  mailing  of  required 
information  to  DEA.  it  is  estimated  to 
take  0.25  hours  to  sign  and  execute  each 
power  of  attorney  letter.  The  annual 
average  time  spent  is  dependent  on  the 
number  of  orders  completed  and  filled. 

C6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection: 

The  average  annual  total  public 
burden  is  3.9  million  hours,  assuming  a 
6  percent  annual  growth  rate  in  the 
number  of  orders. 

If  additional  information  is  required 
contact:  Robert  B.  Briggs,  Department 
Clearance  Officer,  Information 
Management  and  Security  Staff.  Justice 
Management  Division,  United  States 
Department  of  Justice,  Patrick  Henry 
Building,  Suite  1600.  601  D  Street  NW.. 
Washington,  DC  20530. 

Dated:  |une  9.  2003. 
Robert  B.  Brigg§, 

Department  Clearance  Officer.  United  States 
Department  of  justice. 
IFR  Doc.  03-14884  Filed  6-11-03;  8:45  am) 

BILLING  CODE  4410-0»-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (0^-062)]  , 

Privacy  Act:  Report  of  New  System 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Notice  of  New  System  of 
Records. 

summary:  Each  Federal  agency  is 
required  by  the  Privacy  Act  of  1974  to 
publish  description  of  the  systems  of 
records  it  maintains  containing  personal 
information  when  a  system  is 
substantially  revised,  deleted,  or 
created.  In  this  notice.  NASA  provides 
the  required  information  for  a  new 
system  of  records  related  to  NASA's 
Integrated  Financial  Management 
Program  (IFMP)  Core  Financial  System. 
This  new  system  will  improve  NASA's 
financial  management  systems  in 
accordance  with  the  requirements  set 
forth  in  the  Chief  Financial  Officers  Act 
of  1990  and  the  Federal  Financial 
Management  Improvement  Act  of  1996. 
DATES:  Effective  date:  June  12,  2003. 
Submit  comments  on  or  before  July  14, 
2003. 


ADDRESSES:  Send  comments  to  Office  of 
the  Chief  Information  Officer,  Code  AO, 
NASA  Headquarters.  300  E  Street  SW.. 
Washington,  DC  20546-0001. 
FOR  FURTHER  INFORMATION  CONTACT:  Patti 
F.  Stockman,  202-358-4787. 

NASA  10IMF1 


SYSTEM  NAME: 

Integrated  Financial  Management 
(IFM)  Program — Core  Financial  System. 

SECURITY  CLASSIFICATION: 

This  system  is  categorized  in 
accordance  with  OMB  Circular  A-11  as 
a  Special  Management  Attention  Major 
Information  System.  A  security  plan  for 
this  system  has  been  established  in 
accordance  with  OMB  Circular  A-130, 
Management  of  Federal  Information 
Resources. 

SYSTEM  location: 

George  C.  Marshall  Space  Flight 
Center,  National  Aeronautics  and  Space 
Administration.  Marshall  Space  Flight 
Center,  AL  35812 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  the  NASA 
Core  Financial  (CF)  System  include 
former  and  current  NASA  employees 
and  nonNASA  individuals  requiring 
any  type  of  payment. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  this  system  may  include 
information  about  the  individuals 
including  Social  Security  Number  (Tax 
Identification  Number),  home  address, 
telephone  number,  e  mail  address,  and 
bank  account  information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

National  Aeronautics  and  Space  Act 
of  1958,  et  seq.  as  amended.  42  U.S.C. 
2473  (2003);  Federal  Records  Act.  44 
U.S.C.  3101  (2003);  Chief  Financial 
Officers  Act  of  1990  205(a).  31  U.S.C. 
901  (2003);  Financial  Management 
Improvement  Act  of  1996  802,  31  U.S.C. 
3512  (2003). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

The  following  are  routine  uses:  (1) 
Furnish  data  to  the  Department  of 
Treasury  for  financial  reimbursement  of 
individual  expenses,  such  as  travel, 
books,  and  other  miscellaneous  items; 
(2)  Process  payments  and  collections  in 
which  an  individual  is  reimbursing  the 
Agency;  (3)  Ongoing  administration  and 
maintenance  of  the  records,  which  is 
performed  by  authorized  NASA 
employees,  both  civil  servants  and 
contractors;  and  (4)  Standard  routine 
uses  1  through  4  inclusive  as  set  forth 


in  Appendix  B— STANDARD  ROUTINE 
USES— NASA. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Stored  as  electronic  media. 

retrievability: 

Records  may  be  searched  by  name  or 
SSN(TaxID).' 

SAFEGUARDS: 

An  approved  security  plan  for  this 
system  has  been  established  in 
accordance  with  OMB  Circular  A-130, 
Management  of  Federal  Information 
Resources.  Individuals  will  have  access 
to  the  system  only  in  accordance  with 
approved  authentication  methods.  Only 
key  authorized  employees  with 
appropriately  configured  system  roles 
can  access  the  system  and  only  from 
workstations  within  the  NASA  Intranet. 

RETENTION  AND  DISPOSAL: 

Records  are  stored  in  the  IFM 
database  and  managed,  retained  and 
dispositioned  in  accordance  with  the 
guidelines  defined  in  the  NASA 
Procedure  &  Guidelines  (NPG)  1441. ID, 
NASA  Records  Retention  Schedules, 
Schedule  9. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 
AD04/Manager  of  the  IFMP 
Competency  Center,  George  C.  Marshall 
Spiace  Flight  Center,  National 
Aeronautics  and  Space  Administration, 
Marshall  Space  Flight  Center,  AL  35812 

NOTIFICATION  PROCEDURE: 

Individuals  interested  in  inquiring 
about  their  records  should  notify  the 
System  Manager  at  the  address  given 
above. 

RECORD  ACCESS  PROCEDURE: 

Individuals  who  wish  to  gain  access 
to  their  records  should  submit  their 
request  in  writing  to  the  System 
Manager  at  the  address  given  above. 

CONTESTING  RECORD  PROCEDURES: 

The  NASA  regulations  governing 
access  to  records,  procedures  for 
contesting  the  contents  and  for 
contesting  the  contents  and  for 
appealing  initial  determinations  are  set 
forth  in  14  CFR  part  1212. 

RECORD  SOURCE  CATEGORIES: 

The  information  is  received  by  the 
IFMP  Core  Financial  System  through  an 
electronic  interface  fi-om  the  NASA 
Personnel  Payroll  System  (NPPS).  In 
certain  circumstances,  updates  to  this 
information  may  be  submitted  by  NASA 
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employees  and  recorded  directly  into   ~ 
the  IFMP  Core  Financial  System. 

Bobby  German, 

Deputy  Program  Director. 

[PR  Doc.  03-14053  Filed  6-11-03;  8:45  am] 

BILUNG  CODE  7S10-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  040-08006] 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact  for 
Kerr  McGee  Corporation's  Request  to 
Amend  Source  Materials  License 

I.  Introduction 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering  an 
amendment  to  Kerr  McGee. 
Corporation's  Source  Materials  License 
SUB-986.  The  proposed  amendment 
will  approve  the  Derived  Concentration 
Guideline  Levels  (DCGLs)  and 
Decommissioning  Plan  (DP)  with 
consideration  of  license  termination  for 
the  Kerr  McGee  Technical  Center 
located  in  Oklahoma  City,  Oklahoma. 
An  Environmental  Assessment  (EA)  was 
performed  by  the  NRC  staff  in  support 
of  its  review  of  Kerr  McGee's  license 
termination  request,  in  accordance  with 
the  requirements  of  10  CFR  part  51.  The 
conclusion  of  the  EA  is  a  Finding  of  No 
Significant  Impact  (FONSI)  for  the 
proposed  licensing  action.  ' 

n.  Environmental  Assessment 

Background 

This  EA  is  being  performed  to 
evaluate  the  environmental  impacts  of 
the  proposed  amendment  to  Kerr  McGee 
Corporation's  Source  Materials  License 
SUB-986.  to  approve  the  DCGLs  and  the 
DP  and  subsequent  termination  of  the 
source  materials  license  for  unrestricted 
release  of  facilities  used  under  the 
license  located  at  the  Technical  Center 
in  Oklahoma  City.  Oklahoma.  The 
license  termination  will  be  based  upon 
NRC  staff's  approval  of  the  licensee's 
Final  Status  Survey  Report  as  required 
by  the  DP. 

The  Technical  Center  was  established 
in  1963  to  provide  research  and 
development  for  conducting  chemical 
and  radiochemical  laboratory  analysis. 
The  primary  use  of  the  source  material 
was  for  the  development,  testing  and 
calibration  of  instruments  used  for  the 
company's  mineral  prospecting  business 
unit.  At  no  time  did  the  Technical 
Center  engage  in  the  degree  of 
production  activities  associated  with  a 
fuel  cycle  facility. 


The  Kerr-McGee  Corporation's  NRC 
License  SUB-986  is  managed  by  Kerr- 
McGee  Chemical.  LLC.  which  operates 
the  Technical  Center  to  conduct 
research  and  development  activities  in 
support  of  its  chemical  facilities.  In 
January  1999.  the  licensee  determined  it 
would  no  longer  require  source 
materials  use  authorizations,  provided 
by  NRC  License  SUB-986.  to  support 
any  work.  Additionally,  the  licensee 
had  been  notified  by  the  Oklahoma 
Department  of  Transportation  that  the 
department  would  be  expanding  State 
Highway  74  and  thus,  would  be 
expanding  the  existing  right-of-way 
which  may  include  the  area  where 
uraniiun  calibration  test  pits,  previously 
used  under  the  license,  were  located. 

The  licensee  has  completed  the 
remediation  of  the  test  pits  with 
"inspection  oversight  and  confirmatory 
in-process  surveys  by  the  Region  IV 
office  of  the  NRC.  The  NRC  staff 
conducted  three  inspections  (ADAMS 
Accession  Nos.  MLOl  1520263. 
ML023500440.  ML030370529)  and 
performed  split  sample  analyses  of  the 
soils  and  surface  water  to  assess  the 
levels  of  contamination  and  subsequent 
remediation  of  the  outdoor  areas. 

Identification  of  the  Proposed  Action 

The  proposed  action  is  to  issue  a 
license  amendment  to  Source  Materials 
License  SUB-986  for  approval  of  the  DP 
with  proposed  DCGLs  that  define  the 
maximum  amount  of  residual 
contamination  in  soils  andbuilding 
surfaces  that  would  satisfy  NRC's 
regulations  in  10  CFR  part  20,  subpart 
E,  "Radiological  Criteria  for  License 
Termination."  Additional  consideration 
for  license  termination  of  Source 
Materials  License  SUB-986  for 
unrestricted  release  of  the  site,  is 
contingent  on  NRC  staffs  approval  of 
the  licensee's  submittal  of  the  final 
status  survey  report,  as  required  by  the 
DP. 

Purpose  and  Need  for  the  Proposed 
Action 

The  purpose  of  the  proposed  action  is 
to  terminate  Source  Materials  License 
SUB-986  and  release  the  site  for 
unrestricted  use  in  accordance  with  the 
radiological  criteria  for  license 
termination  in  subpart  E,  10  CFR  part 
20,  "Radiological  Criteria  for  License 
Termination."  The  NRC  is  fulfilling  its 
responsibility  under  the  Atomic  Energy 
Act  to  make  a  decision  for  the  proposed 
license  termination  that  ensures 
protection  of  the  public  health  and 
safety  and  the  environment. 


Alternatives  to  the  Proposed  Action 

Final  approval  for  release  of  the  site 
for  unrestricted  use  would  be  contingent 
upon  NRC  staff's  approval  of  the 
licensee's  final  status  survey  report.  The 
no-action  alternative  would  be  to  keep 
the  facility  on  the  license.  Maintaining 
the  areas  under  a  license  would  provide, 
negligible,  if  any.  environmental  benefit, 
but  would  reduce  options  for  future  use 
of  the  property.  Furthermore,  this  no- 
action  alternative  is  not  acceptable 
because  it  would  conflict  with  NRC's 
requirement  in  10  CFR  40.42, 
"Expiration  and  termination  of  licenses 
and  decommissioning  of  sites  and 
separate  building  or  outdoor  areas."  of 
timely  remediation  at  facilities  or 
outdoor  areas  that  have  ceased  NRC 
licensed  operations.  Therefore,  the  no- 
action  alternative  is  not  considered  to  be 
reasonable  and  is  not  analyzed  further 
in  this  EA. 

The  Affected  Environment  and 
Environmental  Impacts 

The  facility  consists  of  approximately 
160  acres  of  land  in  which  the  facility 
buildings  are  located  on  approximately 
10  acres  of  land  with  the  rest  of  the  land 
area  consisting  of  grass  fields  or  water, 
and  not  used  for  the  facility's  activities. 
Since  the  site  would  be  surveyed  and 
meet  the  NRC  criteria  for  unrestricted 
use  in  accordance  with  10  CFR  part  20, 
the  environmental  impacts  resulting 
from  the  release  of  this  site  for 
unrestricted  use  are  expected  to  be 
insignificant.  There  are  no  additional 
activities  which  would  result  in 
cumulative  impacts  to  the  environment. 

Agencies  and  Persons  Contacted 

The  NRC  staff  has  prepared  this  EA 
with  input  from  the  Oklahoma  Natural 
Heritage  Inventory  by  letter  dated  April 
12,  2002.  and  the  U.S.  Fish  and  Wildlife 
Service  by  letter  dated  May  9.  2002.  and 
documented  that  the  proposed  action 
will  have  no  effect  on  listed  species, 
wetlands  or  other  important  wildlife 
resources.  By  letter  dated  May  2.  2002, 
after  reviewing  the  documentation 
concerning  the  referenced  project  in 
Oklahoma  Coimty',  the  Oklahoma 
Historical  Society  determined  that  there 
are  no  historic  properties  affected  by  the 
referenced  project.  In  its  letter  dated 
April  11.  2002.  the  Oklahoma 
Archaeological  Survey  indicated  that 
the  referenced  project  has  been 
reviewed  and.  cross-checked  with  the 
state  site  files  containing  approximately 
17.500  archaeological  sites  that  are    - 
currently  recorded  in  the  State  of 
Oklahoma  and  no  sites  are  listed  as 
occurring  within  the  project  area. 
Additionally,  the  Oklahoma 
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Archaeological  Survey  indicated  that 
based  on  the  topographic  and 
hydrological  setting,  no  archaeological 
materials  are  likely  to  be  encountered.  A 
draft  of  this  EA  was  provided  to  the 
State  of  Oklahoma  for  review.  The  State 
of  Oklahoma  is  in  agreement  with  the 
proposed  action  and  had  no  additional 
comments. 

References 

NRC,  "Radiological  Criteria  for  License 
Termination,"  10  CFR  part  20, 
subpart  E,  62  FR  39088,  July  28, 
1997. 
NRC,  "NMSS  Decommissioning 

Standard  Review  Plan,  "NUREG- 
1727,  August  1991. 

NRC,  "Multi-Agency  Radiation  Survey 
and  Site  Investigation  Manual 
(MARSSIM), "  NUREG-1575. 
December  1997. 

NRC,  "Consolidated  NMSS 

Decommissioning  Guidance," 
NUREG-1757,  Volume  1. 
September  2002. 

NRC.  Draft,  "Environmental  Review 
Guidance  for  Licensing  Actions 
Associated  with  NMSS  Programs," 
NUREG-1748,  September  2001. 

NRC,  Draft,  "Manual  for  Conducting 
Radiological  Survey  in  Support  of 
License  Termination,"  NUREG/CR- 
5849,  June  1992. 

NRC,  NMSS  Decommissioning  Standard 
Review  Plan,"  NUREG-1727, 
September  2000. 

FR  1997,  Radiological  Criteria  for 

License  Termination,  IV.  Summary 
of  Public  Comments,  Responses  to 
Comments,  and  Changes  from 
Proposed  Rule,  A. 2. 2.1,  page  39061, 
Federal  Register.  Vol  62,  Rules  and 
Regulations,  July  21.  1997. 

FR  2001.  Rules  and  Regulations,  pages 
55752-55753,  Federal  Register.  Vol 
66.  No.  213.  November  2.  2001. 

Kerr-McGee  Technical  Center.  "Revised 
Decommissioning  Plan,"  April  5, 
2001  (ADAMS  Accession  Nos. 
MLOl  1 8401 1 9  and  MLOl  1 840269). 

Kerr-McGee  Technical  Center. 
"Responses  to  NRC  Region  IV 
Request  for  Information  to  Support 
the  Environmental  Assessment  of 
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IIL  Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  staff  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly  the 
staff  has  determined  that  the 
preparation  of  an  environmental  impact 
statement  is  not  warranted. 


rV.  Further  Information 

These  references  listed  above  may  be 
examined  and/or  copied  for  a  fee  at  the 
NRC's  Public  Document  Room,  located 
at  One  White  Flint  North.  11555 
Rockville  Pike.  Rockville,  MD  20852. 
The  references  and  inspection  reports 
with  ADAMS  accession  numbers  may 
also  be  viewed  in  the  NRC's  Electronic 
Public  Document  Reading  Room  at 
http://www.nrc.gov/reading-rm/ 
adams.html.  Any  questions  with  respect 
to  this  action  should  be  referred  to  D. 
Blair  Spitzberg,  Ph.D..  Chief,  Fuel  Cycle 
and  Decommissioning  Branch,  Division 
of  Nuclear  Materials  Safety,  Region  IV, 
U.S.  Nuclear  Regulatory  Commission, 
61 1  Ryan  Plaza  Drive,  Suite  400, 
Arlington.  Texas,  76011-4005. 
Telephone:  (817)  860-8191,  FAX 
number  (817)  860-8188. 

Dated  at  Arlington,  Texas,  this  5th  day  of 
lune  2003. 

For  the  Nuclear  Regulatory  Commission.  . 
D.  Blair  Spitzberg, 

Chief.  Fuel  Cycle  Decommissioning  Branch. 
Division  of  Nuclear  Materials  Safety.  Region 
IV. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request.  Copies  Available 
From:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services.  Washington.  DC 
20549.. 
Extension: 

Form  F-3.  OMB  Control  No.  3235-0256, 

SEC  File  No.  270-251 
Form  F-7.  OMB  Control  No.  3235-0383, 

SEC  File  No.  270-331 
Form  F-8,  OMB  Control  No.  3235-0378, 

SEC  File  No.  270-332 
Schedule  14D-1F.  OMB  Control  No.  3235- 

0376,  SEC  File  No.  270-338 
.Schedule  14D-9F.  OMB  Control  No.  3235- 

0382.  SEC  File  No.  270-339 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  TheTZommission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  Budget  for  extension 
and  approval. 

Form  F-3  is  used  by  foreign  issuers  to 
register  securities  pursuant  to  the 
Securities  Act  of  1933.  The  information 
collected  is  intended  to  ensure  that  (he 


information  required  to  be  filed  by  the 
Commission  permits  verification  of 
compliance  with  securities  law 
requirements  and  assures  the  public 
availability  of  such  information.  Form 
F-3  takes  approximately  166  hours  per 
response  and  is  filed  by  approximately 
120  respondents  for  a  total  burden  of 
19,920  hours.  It  is  estimated  that  25% 
of  the  total  burden  hours  (4,980 
reporting  burden  hours)  is  prepared  by 
the  issuer. 

Form  F-7  may  be  used  to  register 
under  the  Securities  Act  securities 
offered  for  cash  upon  exercise  of  rights 
that  are  granted  to  its  existing 
shareholders  of  the  registrant  to 
purchase  or  subscribe  such  securities. 
The  information  collected  is  intended  to 
ensure  that  the  information  required  to 
be  filed  by  the  Commission  permits 
verification  of  compliance  with 
securities  law  requirements  and  assures 
the  public  availability  of  such 
information.  Approximately  5 
respondents  file  Form  F-7  and  it  takes 
approximately  4  hours  per  response  for 
a  total  burden  of  20  hours.  It  is 
estimated  that  25%  of  the  total  burden 
hours  (5  reporting  burden  hours)  is 
prepared  by  the  company. 

Form  F-8  may  be  used  to  register 
under  the  Securities  Act  securities  of 
certain  Canadian  issuers  to  be  used  in 
exchange  offers  or  business 
combinations.  The  information 
collected  is  intended  to  ensure  that  the 
information  required  to  be  filed  by  the 
Commission  permits  verification  of 
compliance  with  securities  law 
requirements  and  assures  the  public 
availability  of  sjuch  information. 
Approximately  10  respondents  file 
Form  F-8  and  it  takes  approximately  1 
hour  per  response  for  a  total  burden  of 
10  hours.  It  is  estimated  that  25%  of  the 
total  burden  hours  (2.5  reporting  burden 
hours)  is  prepared  by  the  company. 

Schedule  14D^1F  may  be  used  by  any 
person  making  a  cash  tender  or 
exchange  offer  (the  "bidder")  for 
securities  of  any  issuer  incorporated  or 
organized  under  the  laws  of  Canada  or 
any  Canadian  province  or  territory  that 
is  a  foreign  private  issuer,  where  less 
than  40%  of  the  outstanding  class  of 
such  issuer's  securities  that  is  the 
subject  of  the  offer  is  held  by  U.S. 
holders.  Schedule  14D-1F  is  designed 
to  facilitate  cross-border  transactions  in 
securities  of  Canadian  issuers.  The 
information  required  to  be  filed  with  the 
Commission  is  intended  to  permit 
verification  of  compliance  With  the 
securities  law  requirements  and  assures 
the  public  availability  of  such 
information.  Approximately  5 
respondents  file  Schedule  i4D-lF  and 
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it  takes  approximately  2  hours  per 
response  for  total  burden  of  10  hours. 

Schedule  14D-9F  is  used  by  any 
issuer  incorporated  or  organized  under 
the  laws  of  Canada  or  any  Canadian 
province  or  territory  that  is  foreign 
private  issuer  (the  "subject  company"), 
or  by  any  director  or  officer  of  such 
issuer,  where  the  issuer's  is  the  subject 
of  a  cash  tender  or  exchange  offer  for  a 
class  of  securities  filed  on  Schedule 
14D-1F.  The  information  required  to  be 
filed  with  the  Commission  is  intended 
to  permit  verification  of  compliance 
with  the  securities  law  requirements 
and  assures  the  public  availability  of 
such  information.  Approximately  5 
respondents  file  Schedule  14D-9F  and 
it  takes  approximately  2  hoiu's  per 
response  for  total  burden  of  10  hours. 

Written  comments  are  invited  on:  (a) 
Whether  these  proposed  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  yoiu"  written  comments 
to  Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director/CIO,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549. 

Dated:  June  2,  2003. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-14828  Filed  6-11-03;  8:45  am] 
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SECURUIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47991 ;  File  No.  SR-CBOE- 
2001-60] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Amendments  No.  1, 2, 3, 4, 5, 6, 7,  and 
8  by  the  Chicago  Board  Options 
Exchange,  Inc.  To  Initiate  a  Pilot 
Program  That  Allows  the  Listing  of 
Strike  Prices  at  One-Point  Intervals  for 
Certain  Stocks  Trading  Under  $20 

June  5,  2003. 

I.  Introduction 

On  December  12,  2001,  the  Chicago 
Board  Options  Exchange,  hic.  ("CBOE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  piu-suant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").i  and  Rule  19b-4 
thereimder,2  a  proposed  rule  change  to 
initiate  a  one-year  pilot  program  that 
will  allow  the  Exchange  to  list  options 
on  selected  stocks  trading  below  $20  at 
one-point  intervals  ("$1  Strike  Pilot 
Program"  or  "Pilot  Program").  The 
Exchange  filed  Amendments  No.  1,  2,  3, 
4,  5,  6,  7,  and  8  to  the  proposed  rule 
change  on  March  13,  2002,3  jung  21, 
2002,"  December  6,  2002,^  March  7, 
2003,6  March  25,  2003,^  April  16,  2003,8 
April  24,  2003,9  and  April  25,  2003,1° 
respectively.  The  proposed  rule  change, 
as  amended,  was  published  for 
comment  in  the  Federal  Register  on 


'  15  U.S.C.  78s(b)(l). 

2  17  CFR  240.19b-4. 

'  See  letter  from  Steve  Youlin,  Attorney,  CBOE.  to 
Deborah  Flynn,  Assistant  Director,  Division  of 
Market  Regulation  ("Division").  Commission,  dated 
March  12,  2002  C" Amendment  No.  1"). 

■*  See  letter  from  James  M.  Flynn,  Attorney  II, 
Legal  Division,  CBOE,  to  Elizabeth  King,  Associate 
Director,  Division,  Commission,  dated  lune  20. 
2002  ("Amendment  No.  2"). 

=  See  letter  from  Steve  Youhn.  Attorney,  Legal 
Division.  CBOE,  to  Deborah  Flynn.  Assistant 
Director,  Division.  Commission,  dated  December  5, 

2002  ("Amendment  No.  3"). 

»  See  letter  from  lames  M.  Flynn,  Attorney  11, 
Legal  Division,  CBOE,  to  Deborah  Flynn,  Assistant 
Director,  Division,  Commission,  dated  March  6, 

2003  ("Amendment  No.  4"). 

'On  March  25,  2003.  the  Exchange  filed 
Amendment  No.  5,  which  supercedes  the  original 
filing  and  Amendments  No.  1,  2,  3,  and  4  in4heir 
entirety. 

«  See  letter  from  James  M.  Flynn,  Attorney  H, 
Legal  Division,  CBOE,  to  Deborah  Flynn,  Assistant 
Director,  Division,  Commission,  dated  April  15, 
2003  ("Amendment  No.  6"). 

^-See  letter  bom  James  M.  Flynn.  Attorney  H, 
Legal  Division,  CBOE,  to  Deborah  Flynn,  Assistant 
Director,  Division,  Commission,  dated  Aprir22. 
2003  ("Amendment  No.  7"). 

'"See  letter  from  James  M.  Flynn,  Attorney  H, 
Legal  Division.  CBOE.  to  Deborah  Flynn,  Assistant 
Director,  J}ivision,  Commission,  dated  April  25, 
2003  ("Amendment  No.  8"). 


May  5,  2003."  The  Commission 
received  one  comment  letter  on  the 
proposed  rule  change. '^  This  order 
approves  the  proposed  rule  change,  as 
amended,  through  Jime  5,  2004. 

n.  Description  of  the  Proposal 

CBOE  proposes  to  amend  CBOE  Rule 
5.5,  Interpretation  and  Policy  .01  to 
implement  the  $1  Strike  Pilot  Program. 
The  Pilot  Program  will  operate  for  a 
one-year  period  banning  Jime  5,  2003. 
and  ending  on  Jime  5,  2004.  The  Pilot 
Program  will  allow  CBOE  to  list  options 
on  selected  stocks  trading  below  $20  at 
one-point  intervals,  provided  that  the 
strike  prices  are  $20  or  less,  but  not  less 
than  $3.  For  an  option  to  be  eligible  for 
inclusion  in  the  Pilot  Program,  the 
underlying  stock  must  close  below  $20 
in  its  primary  market  on  the  previous 
business  day.  CBOE  may  select  up  to 
five  individual  stocks  to  be  included  in 
its  Pilot  Program.  In  addition,  CBOE 
may  list  $1  strike  prices  in  any  equity 
option  included  in  the  $1  strike  pilot 
program  of  any  other  options  exchange. 
CBOE  will  only  list  $1  strike  prices  that 
fall  within  a  $5  range  of  the  underlying 
stock  price.  CBOE  will  not  list  long-term 
options  series  ("LEAPS")  at  $1  strike 
price  intervals,  nor  will  CBOE  list  $1 
strike  prices  at  levels  that  "bracket" 
existing  $2.50  intervals  (e.g.,  $7  and  $8 
strikes  aroimd  a  $7.50  strike^.  As  the 
$2.50  intervals  are  phased-out,  the 
Exchange  will  introduce  the  $1  prices 
that  bracket  the  phased-out  prices. 

CBOE  Rule  5.5,  Interpretation  and 
Policy  .03  will  govern  the  addition  of 
expiration  months  for.$l  strike  series. 
Upon  expiration  of  the  near-term 
month,  CBOE  may  list  an  additional* 
expiration  month  provided  that  the 
underlying  stock  closes  below  $20  on  its 
primary  market  on  expiration  Friday.  If 
the  underlying  stock  closes  at  or  above 
$20  on  expiration  Friday,  CBOE  will  not 
list  an  additional  month  for  a  $1  strike, 
series  until  the  stock  again  closes  below 
$20. 

At  any  time,  CBOE  may  cease  listing 
$1  strike  prices  on  existing  series  by 
submitting  a  cessation  notice  to  the 
Options  Clearing  Corporation  ("OCC"), 
As  discussed  above,  if  the  underlying 
stock  closes  at  or  above  $20  on 
expiration  Friday,  CBOE  will  not  list 
any  additional  months  with  $1  strike 
prices  imtil  the  stock  subsequenUy 
closes  below  $20.  If  the  underlying 
stock  does  not  subsequently  close  below 
$20,  thereby  precluding  the  listing  of 


"  See  Securities  Exchange  Act  Release  No.  47753 
(April  29,  2003).  68  FR  23784. 

'=^  See  letter  from  Steven  Dillinger.  Cornerstone 
Partners,  LP.  to  Margaret  H.  McFarland.  Deputy 
Secretary.  Commission,  dated  May  26,  2003 
("Cornerstone  Letter"). 
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additional  strike  prices  and  months,  the 
existing  $1  series  will  eventually  expire. 
When  the  near-term  month  is  the  only 
series  available  for  trading,  the 
Exchange  may  submit  a  cessation  notice 
to  OCC.  Upon  submission  of  the  notice, 
the  underlying  stock  will  no  longer 
count  towards  the  five  stocks  that  CBOE 
may  select  for  its  Pilot  Program.  Once 
the  Exchange  submits  the  cessation 
notice,  it  will  not  list  any  additional 
month  for  trading  with  strikes  below 
$20  unless  the  underlying  again  closes 
below  $20,  and  then,  only  if  the  CBOE 
has  not  already  selected  a  replacement 
stock. 

According  to  CBOE,  the  Options  Price 
Reporting  Authority  ("OPRA")  has  the 
capacity  to  acconunodate  the  increase  in 
the  number  of  series  that  would  be 
added  pursuant  to  the  Pilot  Program.  In 
addition,  CBOE  notes  that  it  listed 
approximately  109,000  series  in 
December  2000  and  approximately 
100,000  series  in  September  2001.  The 
CBOE  believes  that  the  increase  in  the 
number  of  series  resulting  from  the  Pilot 
Program  will  be  substantially  lower  than 
the  9.000  series  decrease  the  CBOE 
experienced. 

m.  Summary  of  Comments 

The  Commission  received  one 
comment  letter  on  the  proposed  rule 
change,  which  supports  the  proposal. '^ 
Specifically,  the  commenter  believes 
that  the  CBOE's  proposal  would  provide 
equity  investors  with  the  flexibility 
necessary  to  hedge  their  risk  as 
efficiently  as  possible. 

rv.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange. '■•  In  particular,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  of  the  Act,'*  which  requires, 
among  other  things,  that  the  rules  of  a 
national  securities  exchange  be 
designed  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest. 
Specifically,  the  Commission  believes 
that  the  proposed  listing  of  one  point 
strike  price  intervals  in  selected  equity 
options  on  a  pilot  basis  should  provide 
investors  with  more  flexibility  in  the 


"See Cornerstone  Letter,  supra  note  12. 

'♦  In  approving  this  proposed  rule  change,  the 
.  Comniis.sion  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

"  15  U.S.C.  78f[b)(5). 


trading  of  equity  options  overlying 
stocks  trading  at  less  than  $20,  thereby 
furthering  the  public  interest  by 
allowing  investors  to  establish  equity 
options  positions  that  are  better  tailored 
to  meet  their  investment  objectives.  The 
Commission  also  believes  that  the 
Exchange's  limited  Pilot  Program  strikes 
a  reasonable  balance  between  the 
Exchange's  desire  to  accommodate 
market  participants  by  offering  a  wide 
array  of  investment  opportimities  and 
the  need  to  avoid  unnecessary 
proliferation  of  options  series.  The 
Commission  expects  the  Exchange  to 
monitor  the  applicable  equity  options 
activity  closely  to  detect  any 
proliferation  of  illiquid  options  series 
resulting  from  the  narrower  strike  price 
intervals  and  to  act  promptly  to  remedy 
this  situation  should  it  occur.  In 
addition,  the  Commission  requests  that 
CBOE  monitor  the  trading  volume 
associated  with  the  additional  options 
series  listed  as  a  result  of  the  Pilot 
Program  and  the  effect  of  these 
additional  series  on  market 
fragmentation  and  on  the  capacity  of  the 
Exchange's.  OPRA's.  and  vendors' 
automated  systems. 

As  noted  above,  the  Commission  is 
approving  the  CBOE's  proposal  on  a 
one-year  pilot  basis.  In  the  event  that 
CBOE  proposes  to  extend  the  Pilot 
Program  beyond  June  5,  2004,  expand 
the  number  of  options  eligible  for 
inclusion  in  the  Pilot  Program,  or  seek 
permanent  approval  of  the  Pilot 
Program,  it  should  submit  a  Pilot 
Program  report  to  the  Commission  along 
with  the  filing  of  such  proposal.'^  The 
report  must  cover  the  entire  time  the 
Pilot  Program  was  in  effect,  and  must 
include:  (1)  Data  and  written  analysis  on 
the  open  interest  and  trading  volume  for 
options  (at  all  strike  price  intervals) 
selected  for  the  Pilot  Program;  (2) 
delisted  options  series  (for  all  strike 
price  intervals)  for  all  options  selected 
for  the  Pilot  Program;  (3)  an  assessment 
of  the  appropriateness  of  $1  strike  price 
intervals  for  the  options  the  CBOE 
selected  for  the  Pilot  Program;  (4)  an 
assessment  of  the  impact  of  the  Pilot 
Program  on  the  capacity  of  the  CBOE's, 
OPRA's,  and  vendors'  automated 
systems;  (5)  any  capacity  problems  or 
other  problems  that  arose  diuing  the 
operation  of  the  Pilot  Program  and  how 
the  CBOE  addressed  them;  (6)  any 
complaints  that  the  CBOE  received 
during  the  operation  of  the  Pilot 
Program  and  how  the  CBOE  addressed 


them:  and  (7)  any  additional 
information  that  would  help  to  assess 
the  operation  of  the  Pilot  Program. 

V.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  requirements  of  the  Act  and 
rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,'^  that  the 
proposed  rule  change  (SR-CBOE-2001- 
60)  is  approved,  on  a  pilot  basis, 
through  June  5,  2004. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

).  Lynn  Taylor, 

Assistant  Secretary. 

[FR  Doc.  03-14829  Filed  6-11-03:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^7998;  File  No.  SR-GSCC- 
00-1 2J 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Order  Granting  Approval 
of  a  Proposed  Rule  Change  Relating  to 
Insolvency  and  Clearing  Fund 
Requirements 

June  6,  2003. 
I.  Introduction 

On  October  5,  2000,  Government     ' 
Securities  Clearing  Corporation 
("GSCC")  1  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
proposed  rule  change  File  No.  SR- 
GSCC-00-12  piursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  2  and  on  December  14, 
2000,  amended  the  proposed  rule 
change.  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
June  17,  2002.3  No  comment  letters 
were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

n.  Description 

On  January  30. 1996.  the  Commission 
issued  an  order  approving  GSCC's 


>"The  Commission  expects  the  CBOE  to  submit 
a  proposed  rule  change  at  least  60  days  before  the 
expiration  of  the  Pilot  Program  in  the  event  the 
CBOE  wishes  to  extend,  expand,  or  seek  permanent 
approval  of  the  Pilot  Program. 


•M5  U.S.C.  78s(b)(2). 

»»17CFR200.30-3(a)(12). 

•On  January  1.  2003,  MBS  Clearing  Corporation 
was  merged  into  GSCC  under  New  York  law  and 
GSCC  was  renamed  the  Fixed  Income  Clearing 
Corporation.  Securities  Exchange  Act  Release  No. 
47015  (December  17,  2002).  67  FR  78531  (December 
24.  2002)  (File  No».  SR-GSCC-2002-10  and 
MBSCC-2002-01). 

MS  U.S.C.  78s(b)(]). 

^Securities  Exchange  Act  Release  No.  46053 
(June  10.  2002).  67  FR  41285. 
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proposed  rule  change -permitting  foreign 
entities  to  become  members  of  GSCC's 
netting  system.'*  The  rule  change  ° 
established  application  and  continuing 
membership  requirements  for  foreign 
entities,  including  the  delivery  to  GSCC 
of  an  opinion  of  foreign  covmsel 
addressing  the  particular  jurisdictional 
concerns  raised  by  the  admission  of  a 
foreign  entity  to  netting  system 
membership.^ 

Having  gained  experience  from 
reviewing  the  legal  opinions  regarding 
foreign  law  that  were  provided  in 
coimection  with  the  applications  of  the 
foreign  banks  that  GSCC  has  admitted  to 
its  netting  system  to  date,  GSCC  has 
determined  to  clarify  its  insolvency 
rule,  rule  22,  in  the  manner  described  in 
subsection  (i)  below  so  that  the 
insolvency  rule  more  appropriately 
references  the  types  of  insolvency 
proceedings  to  which  a  foreign  member 
might  become  subject.  GSCC  will  also 
m^e  conforming  language  changes  to 
GSCC's  rules  dealing  with  applications 
for  membership  standards  as  they  apply 
to  foreign  members. 

Some  of  the  legal  opinions  referred  to 
in  the  previous  paragraph  have 
indicated  that  GSCC  would  be  exposed 
to  "legal  risk"  as  a  result  of  the 
application  of  the  particular 
jurisdiction's  law  to  a  foreign  member's 
insolvency  or  bankruptcy.  The  legal  risk 
can  take  the  form  of  prohibiting  or 
delaying  GSCC  from:  Accessing  some  or 
all  of  the  clearing  fund  deposit  of  the 
member;  performing  its  netting,  close- 
out,  or  liquidation  of  transactions;  or 
setting  off  obligations  as  set  forth  in  its 
clearing  fund  rule  (rule  4).  its  ceasing  to- 
act  rule  (rule  21),  or  its  insolvency  rule 
(rule  22)  or  taking  any  other  action 
contemplated  by  these  rules.  GSCC  is 
amending  its  rules  to  better  protect  itself 
and  its  members  from  these  types  of 
legal  risk  in  the  circumstances  where' 
GSCC  reasonably  determines  based 
upon  factors  such  as  outside  legal 
advice  or  discussions  with  a  relevant 
regulator  that  such  legal  risk  exists.  The 
proposed  rule  changes  are  described 
more  fully  in  subsection  (ii)  below. 

GSCC's  experience  in  connection  with 
the  admission  of  U.S.  branches  of 
foreign  banks  has  also  indicated  that 
certain  issues  that  are  described  in  these 
opinions  could  affect  GSCC's  rights  in 
the  event  of  the  insolvency  or 
bankruptcy  of  a  domestic  member. 
GSCC  believes,  given  the  importance  of 
its  being  able  to  exercise  its  rights  as  set 


forth  in  its  clearing  fund  rule,  its  ceasing 
to  act  rule,  and  its  insolvency  rule  that 
the  proposed  rule  changes  discussed 
below  in  subsection  (ii)  should  also 
apply  to  domestic  members  that  present 
GSCC  with  legal  risk.  GSCC  would 
reasonably  determine  that  such  legal 
risk  exists  based  upon  factors  such  as 
outside  legal  advice  or  discussions  with 
a  relevant  regulator. 

GSCC  is  also  adding  language  to  its 
clearing  fund  rule  clarifying  its  right  to 
rehypothecate  the  cash  deposits  of  its 
clearing  fund. 

(i)  Changes  to  Insolvency  Rule 

GSCC's  insolvency  rule  contains  a 
section  that  lists  the  various  types  of 
.  events  or  proceedings  that  would  permit 
GSCC  to  treat  a  member  as  insolvent. 
The  rule  was  vnitten  utilizing  terms 
common  in  United  States  insolvency  or 
bankruptcy  proceedings.  GSCC  is 
amending  its  insolvency  rule  to  add 
language  so  that  the  rule  more 
appropriately  references  the  types  of    ~ 
insolvency  proceedings  to  which  a 
foreign  member  might  become  subject. 

GSCC's  foreign  membership 
agreements  have  already  been  expanded 
to  incorporate  the  insolvency  triggering 
events  that  GSCC  is  now  making  part  of 
its  rules.  The  changes  will  bring  the 
rules  into  conformity  with  the  foreign 
membership  agreements  and 
specifically  give  GSCC  the  right 
pursuant  to  its  rules  to  declare  a  foreign 
member  to  be  insolvent  imder  the 
requisite  circumstances.^ 

(ii)  Clearing  Fund  Requirements 

One  of  GSCC's  most  important  risk 
management  tools  is  its  clearing  fund, 
which  is  comprised  of  cash,  certain 
netting-eligible  seciuities,  and  eligible 
letters  of  credit.  The  purposes  served  by 
the  clearing  fund  are:  (1)  To  have  on 
deposit  from  each  netting  member  assets 
sufficient  to  satisfy  any  losses  that  may 
be  incurred  by  GSCC  as  the  result  of  the 
default  by  the  member  and  the  resultant 
close-out  of  that  member's  settlement 
positions;  (2)  to  maintain  a  total  asset 
amount  sufficient  to  satisfy  potential 
losses  to  GSCC  and  its  members 
resulting  from  the  failure  of  more  than 
one  member  (and  the  failure  of  such 
members'  counterparties  to  pay  their 
pro  rata  allocation  of  loss);  and  (3)  to 
ensure  that  GSCC  has  sufficient 
liquidity  at  all  times  to  meet  its  payment 
and  delivery  obligations. 

A  member's  clearing  fund  deposit,  to 
serve  its  intended  purpose,  should  be 


immediately  accessible  by  GSCC  in  the. 
event  of  the  member's  bankruptcy  or 
insolvency.  However,  the  application  of 
certain  domestic  or  foreign  laws  could 
delay  or  prevent  GSCC  from  accessing 
the  portion  of  the  member's  clearing 
fund  deposit  that  is  in  the  form  of  cash 
and  seciuities.  The  portion  of  the 
member's  clearing  hind  deposit  that  is 
in  the  form  of  letters  of  credit  ("LCs") 
is  generally  not  subject  to  the  same  risk 
because  LCs  are  typically  not 
considered  to  be  part  of  the  bankrupt/ 
insolvent  entity's  estate. 

The  rules  with  respect  to  the 
calculation  of  a  member's  clearing  fund 
deposit  do  not  currently  address  this 
legal  risk.  In  order  to  better  protect  itself 
and  its  members,  GSCC  is  amending  its 
rules  to  require  a  domestic  or  foreign 
member  that  in  management's 
reasonable  view  (which  may  be  based 
upon  factors  such  as  outside  legal 
advice  or  discussions  with  a  relevant 
regulator)  presents  heightened  legal  risk 
to  GSCC  to  deposit  additional  collateral 
over  what  would  normally  be  required 
imder  GSCC's  clearing  fund  rule  and/or 
to  post  some  additional  portion  of  its 
clearing  fund  deposit  requirement  in  the 
form  of  an  LC.^ 

(Hi)  Clarification  of  Rehypothecation 
Right  With  Respect  to  Cash  Deposits 

GSCC's  clearing  fund  rule  contains  a 
provision  that  permits  GSCC  to 
rehypothecate,  transfer,  or  assign  its 
clearing  fund  collateral  in  the  event  that 
GSCC  needs  to  secure  a  loan  or  to  satisfy 
an  obligation  incurred  by  it  incident  to 
its  clearance  and  settlement  business. 
GSCC  is  clarifying  the  provision  with 
respect  to  the  portions  of  the  clearing 
funds  that  may  be  rehypothecated, 
transferred,  or  assigned  by  GSCC.  The 
provision  refers  to  the  securities  and  the 
LCs  that  members  pledge  or  deposit  to 
the  clearing  fund  as  well  as  to  the 
"deposits  or  other  instruments  in  which 
the  cash  deposits"  are  invested.  GSCC 
believes  that  this  language  could  be  read 
to  not  actually  refer  to  the  cash  deposits 
themselves.  Therefore,  GSCC  believes 
that  it  is  prudent  to  specifically  add  a 
reference  in  the  rule  to  "cash  deposits" 
in  order  to  eliminate  any  doubt  as  to 
GSCC's  ability  to  use  the  cash  portion  of 
the  clearing  fund  in  the  manner  set  forth 
in  the  clearing  fund  rule. 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 


*  Securities  Exchange  Act  Release  No.  36788 
(January  10, 1996),  61  FR  4500  (February  6. 1996) 
(File  No.  SR-GSCC-95-05). 

^  GSCC  also  requires  each  prospective  foreign 
member  to  provide  a  legal  opinion  on  insolvency 
discussing  applicable  U.S.  Federal  and  State  laws. 


^  In  addition,  the  proposed  rule  change  makes 
conforming  language  changes  to  GSCC's  rule  2 
(Members)  and  rule  3  (Financial  Responsibility  and 
Operational  Capability  Standards)  as  they  apply  to 
foreign  members. 


'GSCC's  clearing  fund  rule  requires  that  LCs 
constitute  no  more  than  70  percent  of  a  member's 
clearing  fund  deposit.  GSCC  is  amending  its  rule  so 
that  it  may  ask  for  a  higher  percentage  in  the  form 
of  an  LC  if  circumstances  warrant. 
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rules  and  regulations  thereunder  and 
particularly  with  the  requirements  of 
section  17A(h){3)(F)  of  the  Act,  which 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  safeguard 
securities  and  funds  in  its  custody  or 
control  or  for  which  it  is  responsible." 
The  Commission  finds  that  by  having 
the  ability  to  require  an  additional 
clearing  fund  deposit  or  deposits  in  the 
form  of  letters  of  credit  in  circumstances 
as  described  above,  the  proposed  rule 
change  will  help  to  ensure  that  GSCC 
has  adequate  clearing  fund  assets 
available  to  it  in  the  event  that  it  must 
liquidate  the  collateral  of  an  insolvent 
participant.  Additionally,  the  change  to 
GSCC's  insolvency  rule  to  include 
references  to  certain  insolvency 
proceedings  against  foreign  members 
will  better  equip  GSCC  to  handle  the 
financial  difficulties  of  foreign  members 
and  should  help  GSCC  to  assure  the 
safeguarding  of  securities  and  funds  in 
the  its  custody  or  control  or  for  which 
it  is  responsible.  Therefore,  the 
proposed  rule  change  is  consistent  with 
GSCC  safeguarding  obligations  under 
section  17A{b)(3)(FI. 

rv.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  with  the  requirements  of 
section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder  applicable. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
GSCC-00-1 2)  be,  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. ** 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  03-14831  Filed  6-11-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47993;  File  No.  SR-NASD- 
2003-81] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
AmendnfYont  No.  1  Thereto  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Quote  Decrementation  in 
SuperMontage 

June  5,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  May  12, 
2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  subsidiary 
the  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  items  1, 11,  and 
III- below,  which  items  have  been 
prepared  by  Nasdaq.  On  May  29,  2003, 
Nasdaq  filed  Amendment  No.  1  to  the 
proposal. 3  The  Commission  is 
publishing  this  notice,  as  amended,  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  modify  how  the 
quotes  of  order-delivery  Electronic 
Communication  Networks  ("ECNs")  in 
Nasdaq's  National  Market  Execution 
System  ( "NNMS"  or  "SuperMontage") 
will  be  decremented  after  they  decline 
an  order  shipped  to  them,  or  partially 
fill  an  order  sent  to  them,  or  fail  to 
respond  to  the  delivery  within  30 
seconds.''  Under  the  proposal,  order- 
delivery  ECNs  that  decline  an  order, 
partially  fill  an  order,  or  fail  to  respond 
within  30  seconds  to  orders  sent  to  them 
("time-out")  by  SuperMontage  will  no 
longer  have  all  of  their  trading  interest 
at  or  better  than  the  declined  price  level 


"15U.S.C.  78q-l(b)(3)(F). 
»17CFR20O.3O-3(a)(12). 


'  15  U.S.C.  78s(b)(l).  . 

'17CrR240.19b-4. 

^  See  letter  from  Mary  M.  Dunbar.  Vice  President 
apd  Deputy  General  Counsel,  Nasdaq,  to  Katherine 
A.  England.  Assistant  Director,  Division  of  Market 
Regulation  ("Division").  Commission,  dated  May 
29.  2003  ("Amendment  No.  1").  In  Amendment  No. 
1,  Nasdaq  replaced  the  proposed  rule  change  in  its 
entirety. 

■*  Nasdaq's  original  target  date  for  implementation 
of  this  proposal,  if  approved  by  the  Commission, 
was  June  16,  2003:  Nasdaq  has  revised  its  intended 
implementation  time-frame  for  mid-July  2003,  and 
will  notify  the  Commission  and  market  participants 
when  a  firm  date  has  been  set.  Telephone 
conversation  between  Thomas  Moran.  Associate 
General  Counsel,  Nasdaq,  and  Marc  McKayle. 
Special  Counsel,  Division,  Commission  on  June  5, 
2003. 


removed  from  the  system.  Instead,  the 
system  after  a  decline,  partial  fill,  or 
time-out,  will  remove  the  entire  amount 
of  each  individual  quote(s)/order(s)  to 
which  the  orders  was  delivered  to  by 
NIMMS.  The  proposed  rule  text  is  as 
follows: 

Proposed  new  language  is  italicized; 
proposed  deletions  are  in  [brackets]. 

4710.  Participant  Obligations  in  NNMS 

(b)  Non-Directed  Orders 

(1)  General  Provisions — A  Quoting 
Market  Participant  in  an  NNMS 
Security,  as  well  as  NNMS  Order  Entry 
Firms,  shall  be  subject  to  the  following 
■  requirements  for  Non-Directed  Orders: 
(A)  through  (B)— No  Change. 
(C)  Decrementation  Procedures — The 
size  of  a  Quote/Order  displayed  in  the 
Nasdaq  Order  Display  Facility  and/or 
the  Nasdaq  Quotation  Montage  will  be 
decremented  upon  the  delivery  of  a 
Liability  Order  or  the  delivery  of  an 
execution  of  a  Non-Directed  Order  or 
Preferenced  Order  in  an  amount  equal 
to  the  system-delivered  order  or 
execution. 

(i)  If  an  NNMS  Auto-Ex  ECN  has  its 
bid  or  offer  Attributable  Quote/Order 
and  Reserve  Size  decremented  to  zero 
without  transmission  of  another 
Attributable  Quote/Order  to  Nasdaq,  the 
system  will  zero  out  the  side  of  the 
quote  that  is  exhausted.  If  both  the  bid 
and  offer  are  decremented  to  zero 
without  transmission  of  a  revised 
Attributable  Quote/Order,  the  ECN  will 
be  placed  into  an  excused  withdrawal 
state  until  the  ECN  transmits  to  Nasdaq 
a  revised  Attributable  Quote/Order. 

(ii)  If  an  NNMS  Order-Delivery  ECN 
declines  or  partially  fills  a  Non-Directed 
Order  without  immediately  transmitting 
to  Nasdaq  a  revised  Attributable  Quote/ 
Order  that  is  at  a  price  inferior  to  the 
previous  price,  or  if  an  NNMS  Order- 
Delivery  ECN  fails  to  respond  in  any 
manner  within  30  seconds  of  order 
delivery,  the  system  will  cancel  the 
delivered  order  and  send  the  order  (or 
remaining  portion  thereof)  back  into  the 
system  for  immediate  delivery  to  the 
next  [Quoting  Market  Participant] 
eligible  Quote/Order  in  queue.  The 
system  then  will  zero  out  [the]  those 
ECN['s]  Quote/Orders  to  which  the  Non- 
Directed  Order  was  delivered,  [at  that 
price  level  on  that  side  of  the  market,] 
If  there  are  no  other  Quote/Orders  at  the 
declined  price  level,  [and]  the  ECN's 
quote  on  that  side  of  the  market  will 
remain  at  zero  until  the  ECN  transmits 
to  Nasdaq  a  revised  Attributable  Quote/ 
Order.  If  both  the  bid  and  offer  are 
zeroed  out,  the  ECN  will  be  placed  into 
an  excused  withdrawal  state  until  the 
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ECN  transmits  to  Nasdaq  a  revised 
Attributable  Quote/Order. 

(iii)  If  an  NNMS  ECN's  Quote/Order 
has  been  zeroed  out  or  if  the  ECN  has 
been  placed  into  excused  withdrawal  as 
described  in  subparagraphs  (b)(l)(C)(i) 
and  (ii)  of  this  rule,  the  system  will 
continue  to  access  the  ECN's  Non- 
Attributable  Quotes/Orders  that  are  in 
the  NNMS,  as  described  in  rule  4707 

and  subparagraph  (b)  of  this  rule. 

***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  ihe  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Currently,  the  rules  of  the 
SuperMontage  provide  that  if  an  NNMS 
Order  Delivery  ECN  declines,^  partially 
fills,  or  fails  to  respond  within  30 
seconds  to  a  non-directed  order 
delivered  to  it  by  the  system,  without 
immediately  transmitting  a  revised 
Attributable  Quote/Order  at  an  inferior 
price,  NNMS  will  zero  out  all  the 
Quotes/Orders  of  that  ECN  on  the  same 
side  of  the  market  at  the  price  level  of 
the  declined  order  or  better.^  This 
processing  was  incorporated  into 
SuperMontage  to  ameliorate  locked  or 
crossed  markets  ^  that  had  previously 
occurred  in  Nasdaq  when  ECNs 
declined  to  trade  with  other  market 
participants,  usually  based  on  a  dispute 
over  the  imposition,  or  the  amoimt,  of 
an  ECN's  quote-access  fee.  The 
following  example  illustrates  how  the 
quote/order  reduction  process  currently 


'  An  ECN's  decline  to  a  delivered  order  must  be 
the  result  of  an  access  fee-dispute,  or  otherwise  be 
permitted  under  the  SEC  Firm  Quote  rule.  NASD 
Regulation  sur\'eils  for  violations  of  the  Firm  Quote 
rule. 

"  Nasdaq  notes  that  it  recently  filed  a  proposed 
rule  change  to  reduce  the  maximum  30-second 
response  time  to  a  7  second  response  time.  See 
Securities  Exchange  Act  Release  No.  34-47883 
(May  16,  2003),  68  FR  28312  (May  23,  2003)  (Notice 
of  File  No.  NASD-2003-72). 

'  See  Securities  Exchange  Act  Release  No.  34- 
43863  (January  19.  2001),  66  FR  8020  (January  26, 
2001). 


operates  for  an  ECN  alone  at  Ae  inside 

that  elected  to  enter  three  separate  bid 

quotes/orders  at  the  same  price  level  in 

SuperMontage: 

ECN  Quote  (#1)— 1000  shares  @  20.00 

ECN  Order  (#2)— 500  shares  @  20.00 

ECN  Order  (#3)— 300  shares  @  20.00 

The  inside  aggregated  bid  shows  1800 
shares  @  20.00. 

1.  SuperMontage  receives  an  800 
share  market  sell  order. 

2.  In  response,  SuperMontage  sends 
an  800  share  order  to  ECN  Quote  (#1). 
Upon  dispatch,  SuperMontage 
decrements  ECN  Quote  (#1)  by  the 
amount  of  the  delivery  (800  shares) 
leaving  a  display  quote  of  1000  shares 
(including  200  shares  in  ECN  Quote 
(#1))  that  remains  available  for 
execution. 

3.  The  ECN  declines  to  execute  the 
800  share  order  delivered  to  ECN  Quote 
(#1),  and  does  not  immediately  transmit 
a  revised  Attributable  Quote/Order  at  an 
inferior  price. " 

4.  If  not  yet  executed  against  by  a 
subsequent  incoming  order,  the  ECN's 
decline  results  in  the  removal  of  ECN 
Quote  (#1)  [i.e.,  the  800  shares  originally 
decremented  and  the  200  share 
remainder  of  ECN  Quote  (#1)),  and 
Orders  (#2)  and  (#3)  from  the  system. 

5.  The  inside  moves  to  the  next  best 
bid  less  than  20.00  and  the  system 
reallocates  the  800  shares  from  the 
incoming  order  received  in  Step  1. 

In  response  to  concerns  raised  by 
some  NNMS  Order  Delivery  ECNs  that 
the  above  quote  decrementation  method 
disadvantages  Quotes/Orders  entered  by 
them  that  would  otherwise  be  executed 
but  for  the  elimination  of  all  the  ECN's 
trading  interest  on  the  same  side  of  the 
market  at  the  declined  price  level,  * 
Nasdaq  has  determined  to  modify  the 
SuperMontage  quote/order  reduction 
process.  Under  the  new  approach  to 
ECN  quote/order  decrementation  after  a 
decline,  partial-fill,  or  time-out,  will  no 
longer  result  in  an  ECN's  entire  trading 
interest  at  the  declined  price  level  or 
better  being  removed  from  the  system. 
Instead,  SuperMontage  will  only  remove 
the  total  amount  of  each,  individual 
quote(s)/order(s)  to  which  the  orders 
were  delivered  by  SuperMontage.  That 
is,  SuperMontage  will  remove  in  their 
entirety  only  those  Quotes/Orders  with 
which  the  system  attempts  to  trade  with 
an  order  delivery  ECN,  but  fails  to  do 
because  of  a  decline,  partial  fill,  or  time- 
out. The  following  example  illustrates 


"For  example,  Nasdaq  notes  the  concern  that  the 
removal  of  all  the  ECN's  trading  interest  at  the 
declined  price  level  may  prevent  other  Quotes/ 
Orders  that  did  not  specifically  decline  a  delivery- 
from  SuperMontage  from  potentially  executing  with 
market  participants  that  have  arrangements  with  the 
ECN  to  pay  an  access  fee. 


how  the  new  quote/order  reduction 
process  would  operate  for  an  ECN  alone 
at  the  inside  that  elected  to  enter  three 
separate  bid  quotes/orders  at  the  same 
price  level  in  SuperMontage: 

ECN  Quote  (#1)— 1000  shares  @  20.00 
ECN  Order  (#2)— 500  shares  @  20.00 
ECN  Order  (#3)  300  shares  @  20.00 
The  inside  aggregated  bid  shows  1800 
shares  @  20.00. 

1 .  SuperMontage  receives  an  800 
share  market  sell  order. 

2.  In  response.  SuperMontage  sends 
an  800  share  delivery  to  ECN  Quote     < 
(#1).  Upon  dispatch,  SuperMontage 
decrements  ECN  Quote  (#1)  by  the 
amount  of  the  delivery  (800  shares) 
leaving  a  display  quote  of  1000  shares 
in  ECN  Quote  (#1)  that  remains 
available  for  execution. 

3.  The  ECN  declines  to  execute  the 
800  share  dehvery  to  ECN  Quote  (#1). 

4.  If  not  executed  against  by  a 
subsequent  incomihg  order,  the  ECN's  - 
decline  results  only  in  the  removal  of 
ECN  Quote  (#1),  i.e.,  the  800  shares 
originally  decremented  and  the  200 
share  remainder  of  ECN  Quote  (#1). 
Orders  (#2)  and  (#3)  remain  in  the 
system  and  continue  to  be  eligible  for 
execution. 

5.  The  system  reallocates  the  800 
shares  from  the  incoming  order  in  Step 
1  against  ECN  orders  (#2)  and  (#3) 
before  moving,  if  necessary,  to  the  next 
best  bid. 

In  short,  only  individual  Quotes/ 
Orders  are  removed  in  full  by  a  decline, 
partial-fill,  or  a  tinie-out  where  no 
revised  Attributable  Quote/Order  is 
immediately  transmitted  at  an  inferior 
price;  not  all  trading  interest  at  the 
declined  price  level  or  better.  Other 
ECN  Quotes/Orders  at  a  particular  price 
level  that  are  not  part  of  a 
SuperMontage  delivery  resulting  in  a 
decline  or  a  time-out  are  retained  in  the 
system  and  remain  available  for 
execution  and  are  not  traded  through. 
Nasdaq  notes  that  nothing  in  this  new 
processing  of  Order  Deliver^'  ECN 
Quotes/Orders  after  declines,  partial- 
fills,  or  time-outs  allows  the  creation  of 
a  locked  or  crossed  market  during  the 
trading  day  in  SuperMontage.  As  such, 
Nasdaq  believes  that  the  above  approach 
draws  an  appropriate  balance  between 
its  need  to  ensure  the  smooth  operation 
of  its  market  and  the  desire  of  NNMS 
Order  Delivery  ECNs  to  maximize  the 
potential  for  execution  for  Quotes/ 
Orders  they  submit  to  NNMS. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
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provisions  of.  section  15A  of  the  Act,"  in 
general  and  with  section  15A(b](6}  of 
the  Act,'"  in  particular,  in  that  the 
proposal  is  designed  to  promote  just  and 
equitable  principles  of  trade,  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Seciuities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.-Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written    , 
communications  relating  to  the 


proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2003-81  and  should  be 
submitted  by  July  3,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

I.  Lynn  Taylor, 

Assistant  Secretary: 

[FR  Doc.  03-14830  Filed  6-1 1-03;  8:45  am) 

BILUNG  CODE  MIO-OI-P 


SMALL  BUSINESS  ADMINISTRATION 


[License  No.  02/72-0623] 

Zon  Capital  Partners,  LP.;  Notice 
Seeking  Exemption  Under  Section  312 
of  the  Small  Business  Investment  Act, 
Conflicts  of  Interest 

Notice  is  hereby  given  that  Zon 
Capital  Partners,  L.P.  ("Zon"),  5  Vaughn 
Drive,  Suite  104,  Princeton,  New  Jersey 
08540,  a  Federal  Licensee  under  the 
Small  Business  Investment  Act  of  1958, 
as  amended  ("the  Act"),  in  connection 
with  the  proposed  financing  of  a  small 
concern  is  seeking  an  exemption  under 
section  312  of  the  Act  and  §  107.730, 
Financings  which  Constitute  Conflicts 
of  Interest  of  the  Small  Business 
Administration  ("SBA")  Rules  and 
Regulations  (13  CFR  107.730  (2002)). 
Zon  proposes  to  provide  equity 
financing  to  HR  Technologies,  2700 
Westchester  Avenue,  Purchase,  New 
York  10577.  The  financing  is 
contemplated  for  funding  growth  and 
acquisitions. 

The  financing  is  brought  within  the 
purview  of  §  107.730(a)(1)  of  the 
Regulations  because  Early  Stage 
Enterprises  L.P.,  an  Associate  of  Zon, 
owns  greater  than  10  percent  of  HRT 
and  therefore  HRT  is  considered  an 
Associate  of  Zon  as  defined  in  §  107.50 
of  the  Regulations. 

Notice  is  hereby  given  that  any 
interested  person  may,  not  later  than 
fifteen  (15)  days  from  the  date  of 
publication  of  this  notice,  submit 
written  comments  on  the  proposed 
transaction  to  the  Associate 
Administrator  for  Investment,  U.S. 
Small  Business  Administration,  409 


» 15  U.S.C.  780-3. 
"'15U.S.C.  78o-3(6). 


»« 17  CFR  20O.3O-3(aMl2). 


Third  Street,  SW.,  Washington,  DC 
20416. 

A  copy  of  this  notice  shall  be 
published,  in  accordance  with  §  107.730 
(g),  in  the  Federal  Register  by  SBA. 

Dated:  June  6.  2003. 
Jeflrey  D.  Pierson, 

Associate  Administrator  for  Investment. 
|FR  Doc.  03-14854  Filed  6-11-03;  8:45  am) 
BILUNG  CODE  a02S-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3496.  Amdt  3] 

State  of  Kansas 

In  accordance  with  notices  received 
ftt)m  the  Department  of  Homeland 
Security — Federal  Emergency 
Management  Agency,  effective  May  30 
and  June  2,  2003,  the  above  nimibered 
declaration  is  hereby  amended  to 
establish  the  incident  period  for  this 
disaster  as  beginning  on  May  4,  2003, 
and  continuing  through  May  30,  2003. 
This  declaration  is  also  amended  to         * 
include  Allen  County  in  the  State  of 
Kansas  as  a  disaster  area  due  to  damages 
caused  by  severe  storms,  tornadoes  and 
flooding  occurring  on  May  4,  2003,  and 
continuing  through  May  30,  2003. 

All  other  coimties  contiguous  to  the 
above  named  primary  county  have  been 
previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  July 
7,  2003,  and  for  economic  injury  the 
deadline  is  February  6,  2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008] 

Dated:  June  4.  2003. 
Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  03-14853  Filed  6-11-03;  8:45  am] 

BILUNG  CODE  802S-01-P  M 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3508] 

Commonwealth  of  Kentucky 

As  a  result  of  the  President's  major 
disaster  declaration  on  June  3,  2003, 1 
find  that  Anderson,  Boyd,  Breckinridge, 
Boyle,  Bullitt,  Caldwell,  Carter, 
Crittenden,  Elliott,  Fleming,  Garrard, 
Grayson,  Greenup,  Hardin,  Hart, 
Henderson,  Hopkins,  Jefferson, 
Jessamine,  Larue,  Lewis,  Lawrence, 
Mason,  McLean,  Meade,  Mercer, 
Nelson,  Rowan,  Union,  Washington, 
Webster  and  Woodford  Coimties  in  the 
Commonwealth  of  Kentucky  constitute 
a  disaster  area  due  to  damages  caused 
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by  severe  storms,  flooding,  mud  and 
rock  slides,  and  tornadoes  occurring  on 
May  4  through  May  27,  2003. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
August  4,  2003,  and  for  economic  injury 
until  the  close  of  business  on  March  3, 
2004,  at  the  address  listed  below  or 
other  locally  announced  locations:  U.S. 
Small  Business  Administration,  Disaster 
Area  2  Office,  One  Baltimore  Place, 
Suite  300,  Atlanta,  GA  30308. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Barren,  Bath, 
Bracken,  Butler,  Casey,  Christian, 
Daviess,  Edmonson,  Fayette,  Franklin, 
Green,  Hancock,  Johnson,  Lincoln, 
Livingston,  Lyon,  Madison,  Marion, 
Martin,  Menifee,  Metcalfe,  Morgan, 
Muhlenberg,  Nicholas,  Ohio,  Oldham, 
Robertson,  Rockcastle,  Scott,  Shelby, 
Spencer,  Taylor  and  Trigg  in  the 
Commonwealth  of  Kentucky;  Adams, 
Brown,  Lawrence  and  Scioto  counties  in 
the  State  of  Ohio;  Gallatin  and  Hardin 
counties  in  the  State  of  Illinois;  Clark, 
Crawford,  Floyd,  Harrison,  Perry,  Posey, 
Spencer,  Vanderburgh  and  Warrick 
counties  in  the  State  of  Indiana:  and 
Wayne  county  in  the  State  of  West 
Virginia. 

The  interest  rates  are: 


Dated:  June  4;  2003. 
Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  03-14855  Filed  6-11-03;  8:45  am] 

BILUNG  COOE  8025-01 -P 

SMALL  BUSINESS  ADMINISTRATION 

Advisory  Committee  on  Veterans 
Business  Affairs;  Public  Meeting 

The  U.S.  Small  Business 
Administration  (SBA),  pursuant  to  the 
Veterans  Entrepreneurship  and  Small 
Business  Development  Act  of  1999  (Pub. 
L.  106-50),  will  be  hosting  the  second 
meeting  of  the  Advisory  Committee  on 
Veter^s  Business  Affairs.  The  meeting 
will  be  held  at  409  3rd  Street,  SW., 
Washington,  DC  20416,  on  Tuesday, 
June  24,  2003,  from  9  a.m.  to  5  p.m.  and 
on  Wednesday,  June  25,  2003,  from  9 
a.m.  to  12  p.m. 

If  you  have  any  questions  or  concerns 
regarding  the  meeting,  please  contact 
Ms.  Cheryl  Clark  in  the  Office  of 
Veterans  Business  Development  (OVBD) 
at  (202)  619-1697. 

Candace  H.  Stoltz, 

Director  of  Advisory  Councils,  Office  of 

Communications. 

[FR  Doc.  03-14852  Filed  6-11-03;  8:45  ami 
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For  Physical  Damage: 

Homeowners       with       credit 

available  elsewhere  

'  5.625 

Homeowners    without    credit 

available  elsewhere  

2.812 

Businesses  with  credit  avail- 

able elsewhere 

5.906 

Businesses  and  non-profit  or- 

ganizations   without   credit 

available  elsewhere  

2.953 

Others    (including    non-profit 

organizations)    with    credit 

available  elsewfiere  

5.500 

For  Economic  Injury: 

Businesses  and  small  agricul- 
tural cooperatives  without 
credit  available  elsewhere 


The  number  assigned  to  this  disaster 
for  physical  damage  is  350811.  For 
economic  injury  the  number  is  9V7500 
for  Kentucky;  9V7600  for  Ohio;  9V7700 
for  Illinois;  9V7800  for  Indiana:  and 
9V7900  for  West  Virginia. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 


{    Percent      Federal  Transit  Administration 


Notice  of  Granted  Buy  America 
Waivers 

AGENCY:  Federal  Transit  Administration 

(FTA).  DOT. 

ACTION:  Notice  of  gremted  Buy  America 

waiver. 

SUMMARY:  The  following  waivers  allow 
New  Flyer  of  America  and  the  North 
American  Bus  Industries  (NABI)  to 
coimt  a  foreign-manufactured 
articulating  joint  system  used  in  low 
and  standard  floor  bus  as  a  domestic 
component  for  purposes  of  calculating 
the  aggregate  domestic  content  of  the 
vehicle  and  was  predicated  on  the  non- 
availability of  the  item  in  the  domestic 
market.  The  New  Flyer  waiver  was 
granted  on  April  24,  2003,  ^d  the  NABI 
waiver  on  May  9,  2003.  For  reasons 
discussed  in  the  text  of  the  waivers, 
both  expire  on  July  1,  2004.  This  notice 
shall  insure  that  the  public  is  aware  of 
the  waivers.  FTA  requests  that  the 
public  notify  it  of  any  relevant  changes 
in  the  doipestic  articulating  joint 
market. 


2.953 


FOR  FURTHER  INFORMATION  CONTACT: 

Meghan  G.  Ludtke.  FTA  Office  of  Chief 
Counsel,  Room  9316,  (202)  366-1936 
(telephone)  or  (202)  366-3809  (fax). 
SUPPLEMENTARY  INFORMATION:  See 
waivers  below. 

Issued:  lune  9,  2003. 
Jennifer  L.  Dom, 

Administrator. 

April  24.  2003. 

Mr.  Paul  Smith. 

Vice  President.  Sales  and  Marketing.  New 

Flyer  of  America.  711  Kemeghan  Avenue. 

Winnipeg.  Manitoba.  Canada  R2C  3T4. 

Mr.  Smith:  This  letter  responds  to  your 
correspondence  of  March  24.  2003.  in  which 
New  Flyer  of  America  (New  Flyer)  requests 
a  non-availability  waiver  of  the  Buy  America 
requirements  for  the  procurement  of  the 
Hubner  Manufacturing  Corporation  (Hubner) 
articulated  joint  system  for  New  Flyer's  low 
floor  buses. 

The  Federal  Transit  Administration's 
(FTA)  requirements  concerning  domestic 
preference  for  federally  funded  transit 
projects  are  set  forth  in  49  U.S.C.  5323(|). 
.  Section  5323(j)(2)(C}  addresses  the  general 
requirements  for  the  procurement  of  rolling 
stock.  This  section  provides  that  all  rolling 
stock  procured  with  FTA  funds  must  have  a 
domestic  content  of  at  least  60  percent  and 
must  undergo  final  assembly  in  the  U.S.  You 
request  a  waiver 'under  49  U.S.C. 
5323(j)(2)(B),  which  states  the  Buy  America 
requirements  shall  not  apply  if  the  item  or 
items  are  not  produced  in  the  U.S.  in 
sufficieut  and  reasonably  available  quantities 
or  are  not  of  a  satisfactory  quality.  The 
implementing  regulation  provides  that  non- 
availability waivers  may  be  granted  for  a 
component  of  rolling  stock.  49  CFR  661 .7(f}. 

FTA  post  a  summani-  of  this  waiver  request 
on  its  website  and  requested  comment.  We 
received  four  comments,  one  against  and 
three  in  favor  of  granting  the  waiver."  The 
comment  against  the  waiver  argues  that  the 
Buy  America  rules  for  rolling  stock  alreacjv 
allow  a  waiver  of  up  to  forty  percent  foreign 
content,  and  when  a  component  is 
unavailable  from  a  domestic. source,  the 
vehicle  maker  should  u.se  part  of  its  allotted 
foreign  content.  However,  as  noted  above,  the 
regulation  currently  allows  component 
waivers  for  rolling  stock  when  the  product  is 
not  available  from  a  domestic  source.  FTA 
received  no  comments  indicating  that  these 
articulating  joint  systems  are  available  from 
a  U.S.  source. 

Based  on  a  thorough  review  of  the 
industr\\'FTA  previously  granted  a  two-year 
non-availability  waiver  to  Newflyer  for  this 
articulated  joint  system  on  April  24.  2001. 
You  state  that  the  circumstances 
necessitating  the  current  waiver  remain 
unchanged  and  in  the  near  term,  New  Flyer 
must  still  use  the  Hubner  joint,  which  is  still 
not  available  from  a  domestic  source. 

In  response  to  the  original  waiver.  FTA 
received  a  comment  from  a  U.S.  bellows 


'  The  comment  against  the  waiver  was  from  Cillig 
Corporation.  The  comments  in  fav  or  of  the  waiver 
were  from  CAPjech,  Inc..  North  American  Bus 
Industries,  and  Hubner  Manufacturing. 
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manufacturer,  A&A  Manufacturing, 
expressing  concern  that  because  the 
articulated  joint  system  is  made  of  separate 
subcomponents  that  could  be  supplied 
separately  by  different  manufacturers,  the 
waiver  effectively  prevented  A&A  from 
selling  its  product,  the  bellows,  to  New 
Flyer's  response  stated  that  in  the  low  floor 
bus.  the  articulated  joints  are  purchased  as  an 
entire  unit  and  any  changes  or  integration  of 
a  subcomponent,  such  as  new  bellows, 
would  require  sufficient  time  to  design, 
integrate  and  test. 

On  January  17.  2001.  FTA  directed 
Newflyer  to  work  with  domestic  suppliers  for 
these  parts  to  develop  alternative  .sourc:es.  We 
noted  that  this  good  faith  effort  to  qualify 
■  new  domestic  suppliers  would  be  considered 
should  New  Flyer  request  a  renewal  of  the 
waiver.  Newflyer  now  informs  FTA  that  it 
plans  to  install  an  articulated  joint,  utilizing 
A&A's  bellows  and  manufactured  bv  a 
domestic  manufacturer,  in  August  200.1.  The 
requisite  testing  should  be  completed  by 
April  2004.  FTA  has  also  been  advised  by 
Hubner  Manufacturing,  that  it  plans  to 
relocate  the  entire  articulation  systems 
manufacturing  process  from  Germany  to 
South  Carolina  by  the  end  of  2003. 

Based  on  the  information  you  have 
provided,  I  have  determined  that  the  grounds 
for  a  non-availability  waiver  still  exist. 
Therefore,  pursuant  to  the  provisions  of  49 
U.S.C.  5323(j)(2)(B).  a  waiver  is  granted  for 
the  procurement  of  Hubner's  articulated  joint 
system  for  New  Flyer  low  floor  buses  until 
June  30,  2004,  as  requested.  The  waiver  will 
allow  time  for  Hubner's  relocation  to  the  U.S. 
and  completion  of  necessary  testing  for  the 
alternate  U.S.  joint  systern.  In  order  to  insure 
that  the  public  is  aware  of  this  waiver, 
particularly  potential  manufacturers,  this 
waiver  will  be  published  in  the  Federal 
Register. 

If  you  have  any  questions,  please  contact 
Meghan  G.  Ludtke  at  (202)  366-1935. 

Very  truly  yours,  ' 
Gregory  B.  McBride, 
Deputy  Chief  Counsel. 
May  9,  2003. 

Mr.  Bill  Coryell. 

Vice  President.  Marketing  and  Sales.  .Vort/i 
American  Bus  Industries.  Inc..  20350 
Ventura  Blvd..  Suite  205.  Woodland  Hills. 
California  91364. 

Dear  Mr.  Coryell:  This  letter  responds  to 
your  t:orrespondBnce  of  April  22.  2003.  in 
which  North  American  Bus  Industries.  Inc. 
(NABI)  requests  a  non-availability  waiver  of 
the  Buy  America  requirements  for  the 
procurement  of  the  Hubner  Manufacturing 
Corporation  (Hubner)  articulated  joint  system 
for  use  in  NABl's  low  floor  and  standard 
floor  articulated  buses.  The  system  is 
comprised  of  a  mechanical  articulating  joint 
incorporating  an  electronically  controlled, 
hydraulic  damping  subsystem. 

The  Federal  Transit  Administration's 
(FTA)  requirements  concerning  domestic 
preference  for  federally  funded  transit 
projects  are  set  forth  in  49  U.S.C.  5323(j). 
Section  5323(j)(2)(C)  addresses  the  general 
requirements  for  the  procurement  of  rolling 
stock.  This  section  provides  that  all  rolling 
stock  procured  with  FTA  funds  must  have  a 
domestic  content  of  at  least  60  pendent  and 


must  undergo  final  assembly  in  the  U.S.  You 
request  a  waiver  under  49  U.S.C. 
5323(j)(2)(B),  which  states  the  Buy  America 
requirements  shall  not  apply  if  the  item  or 
items  are  not  produced  in  the  U.S.  in 
sufficient  and  reasonably  available  quantities 
or  are  not  of  a  satisfactoPi'  quality.  The  ' 
implementing  regulation  provides  that  non- 
availability waivers  may  be  granted  for  a 
component  of  rolling  slock.  49  CFR  661.7(f). 

FTA  posted  a  request  for  comments  and 
rB<;eived  one  comment  against  the  waiver. 
Gillig  Corporation  argues  that  the  Buy 
America  rules  for  rolling  stock  already  allow 
a  waiver  of  up  to  forty  percent  foreign 
content,  and  when  a  component  is 
unavailable  from  a  domestic  source,  the 
vehicle  maker  should  use  part  of  its  allotted 
foreign  content.  However,  as  noted  above,  the 
regulation  currently  allows  component 
waivers  for  rolling  stock  when  the  product  is 
not  available  from  a  domestic  source.  FTA 
ret;eived  no  comments  indicating  that  these 
articulating  joint  systems  are  available  from 
a  U.S.  source.  We  received  two  comments  in 
favor  of  the  waiver,  one  from  Hubner.  the 
subject  joint  manufacturer,  and  the  other 
from  CAPtech.  Inc..  which  argues  that 
allowing  foreign  manufacturers  into  the 
market  place  will  result  in  better  U.S. 
products. 

FTA  issued  a  similar  waiver  to  New  Flyer 
of  America  on  April  24,  2001,  which  was 
valid  until  April  24,  2003.  Based  in  part  on 
the  waiver  issued  to  New  Flyer  in  2001, 
NABI  requested  a  similar  waiver  on  August 
9,  2002.  In  grating  NABl's  waiver,  we  wrote 
"we  will  grant  this  waiver  to  NABI  for  all- 
solicitations  responded  to  until  April  24, 
2003,  which  is  when  New  Flyer's  waiver 
expires.  We  will  then  evaluate  the  situation 
with  respect  to  all  vehicle  and  articulating 
joint  manufacturers."  New  Flyer  and  NABI 
have  both  requested  a  renewal  of  this  waiver 
and  on  April  24,  2003.  FTA  issued  another 
waiver  to  New  Fiver. 

You  state  that  the  circumstances 
necessitating  the  current  waiver  remain 
unchanged  and  in  the  near  term,  NABI  must 
still  use  the  Hubner  joint,  which  is  still  nqt 
available  from  a  domestic  source.  FTA  has 
been  advised  by  Hubner  Manufacturing  that 
it  plans  to  relocate  the  entire  articulation 
systems  manufacturing  process  from 
Germany  to  .South  Carolina  by  the  end  of 
2003.  Based  on  a  review  of  the  industrv  and 
the  information  provided  by  New  Flyer. 
NABI.  and  Hubner.  1  have  determined  that 
the  grounds  for  a  non-availability  waiver  still 
exist.  Therefore,  pursuant  to  the  provisions  of 
49  U.S.C.  5323(j)(2)(B).  and  consistent  with 
the  waiver  issued  to  New  Fiver  on  April  24. 
2003,  a  waiver  is  granted  for  the  procurement 
of  Hubner's  articulated  joint  system  for 
NABl's  low  floor  and  standard  buses  until 
June  30,  2004.  This  waiver  will  allow  time 
for  Hubner's  relocation  to  the  U.S.  In  order 
to  insure  that  the  public  is  aware  of  this 
waiver,  particularly  potential  manufacturers, 
this  waiver  will  be  published  in  the  Federal 
Register. 

II  you  have  any  questions,  please  contact 
Meghan  G.  Ludtke  at  (202)  .366-1936. 

Very  Truly  yours, 
Gregory  B.  McBriSe. 


Deputy  Chief  Counsel.      ^ 

(FR  Doc.  03-14888  Filed  6-11-03;  8:45  am] 

BILLING  CODE  4910-57-M 

DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD-2003-15377] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

agency:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
AMMERSEE. 

SUMI/tARY:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L.  107-295,  the  Secretary 
of  Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
luider  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-15377  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARAD's  regulations  at  46  CFR  part 
388  (68  FR  23084;  April  30,  2003),  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S. -vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels  in  that  business,  a  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  number  of  this  notice  and 
-the  vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 
DATES:  Submit  comments  on  or  hefore 
July  14,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003-15377. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets.  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW..  Washington.  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/ .  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
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Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street,  SW..  Washington. 
DC  20590.  Telephone  202-366-0760. 

SUPPLEMENTARY  INFORMATION:  As 

described  by  the  applicant  the  intended 
service  of  the  vessel  AMMERSEE  is: 

Intended  Use:  "Short  cruises  with 
campers." 

Geographic  Region:  "Maine  Coast." 

Dated:  June  6,  2003. 

By  order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary.  Maritime  Administration. 
[FR  Doc.  03-14834  Filed  6-11-03;  8:45  am] 

BILLING  CODE  4910-S1-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  NumlMr:  MARAD-2003-15378] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
BRISTOL  GOOSE. 

SUMMARY:  As  authorized  by  Public  Law 
105-383  and  Public  Law  107-295,  the 
Secretary  of  Transportation,  as 
represented'by  the  Maritime 
Administration  (MARAD).  is  authorized 
to  grant  waivers  of  the  U.S.-build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-15378  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  efiiect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Public  Law  105-383 
and  MARAD's  regulations  at  46  CFR 
part  388  (68  FR  23084;  April  30,  2003), 
that  the  issuance  of  the  waiver  will  have 
an  unduly  adverse  effect  on  a  U.S.- 
vessel  builder  or  a  business  that  uses 
U.S.-flag  vessels  in  that  business,  a 
waiver  will  not  be  granted.  Comments 
should  refer  to  the  docket  nimiber  of 
this  notice  and  the  vessel  name  in  order 


for  MARAD  to  properly  consider  the 
comments.  Comments  should  also  state 
the  commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 
DATES:  Submit  comments  on  or  before 
July  14.  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003-15378. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk. 
U.S.  DOTDockets,  Room  PL-401, 
Department  of  Transportation.  400  7th 
St..  SW..  Washington.  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
wiU  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  hoUdays.  An 
electronic  version  of  this  document  and 
all  dociunents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hokana.  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-0760. 
SUPPlfMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  Bristol  Goose  is: 

Intended  Use:  "Captained  cruises 
from  Baltimore  on  the  Chesapeake  Bay 
and  its  tributaries,  lasting  a  week  or  less. 
Vessel  will  not  carry  more  than  6 
passengers  at  a  time" 

Geographic  Region:  "Chesapeake  Bay 
and  its  tributaries;  Maryland  waters 
only." 

Dated:  June  6,  2003. 

By  order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  03-14835  Filed  6-11-03;  8:45  am] 
BILUNG  CODE  4910-81-^ 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD-2003-1S375] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

agency:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
OSCEOLA. 


SUMMARY:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L.  107-295,  the  Secretary 
of  Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  ser\'ice,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-15375  at 
http://dms.dot.gov.  Interested  parties 
may  conunent  oh  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARAD's  regulations  at  46  CFR  part 
388  (68  FR  23084;  April  30,  2003),  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S.-vessel, 
builder  or  a  business  that  uses  U.S.-flag 
vessels  in  that  business,  a  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regiUations  at  46  CFR  part  388. 

DATES:  Submit  comments  on  or  before 
July  14,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003-15375. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW..  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  JVlAR-830  Room  7201. 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-0760. 

SUPPLEMENTARY  INFORMATION:  As 

described  by  the  applicant  the  intended 
service  of  the  vessel  Osceola  is: 
Intended  use:  "6  pack  charters." 
Geographic  Region:  "Florida."  " 
Dated:  )une  6,  2003. 
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By  order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 

|FR  Doc.  03-14832  Filed  6-11-03;  8:45  am] 

BILLING  CODE  4910-«1-P 

DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  IMARAD-200^15379] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  L^ws 

agency:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
RAVEN. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L.  107-295.  the  Secretary 
of  Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-15379  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S. -flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARAD's  regulations  at  46  CFR  part 
388  (68  FR  23084;  April  30,  2003),  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S.-vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels  in  that  business,  a  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  qame  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
conunenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 

DATES:  Submit  comments  on  or  before 
July  14,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003-15379. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOTDockets,  Room  PL-^01, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 


be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hokana,  U.S.  Department  of 
Transportation.  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street.  SW.,  Washington, 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  Raven  is: 

Intended  Use:  "Recreational 
sightseeing  and  kayak  trip  support." 

Geographic  Region:  "Prince  William 
Soimd  and  Blying  Sound,  Alaska." 

Dated:  June  6.  2003. 

By  order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
(FR  Doc.  03-14836  Filed  6-11-03;  8:45  am] 
BILUNC  CODE  4910-«1-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Numlwr:  MARAD-2003-15376] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration. 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
VOYAGER. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L.  107-295,  the  Secretary 
of  Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-15376  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARAD's  regulations  at  46  CFR  part 
388  (68  FR  23084;  April  30,  2003),  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S.-vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels  in  that  business,  a  waiver  will 


not  be  granted.  Comments  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
conunenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 
DATES:  Submit  comments  on  or  before 
July  14.  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003-15376. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying, 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  Federal  holidays.  An 
electronic  version  of  this  dociunent  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hokana,  U.S.  Department  of 
Transportation.  Maritime 
Administration.  MAR-830  Room  7201, 
400  7th  St..  SW..  Washington,  DC 
20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  VOYAGER  is: 
Intended  Use:  "Occasional  Charter." 
Geographic  Region:  "US  West  Coast, 
including  Mexico  and  Canada." 

Dated:  June  6,  2003. 

By  order  of  the  Maritime  Administrator. 
loel  C.  Richard. 

Secretary.  Maritime  Administration. 
|FR  Doc.  03-14833  Filed  6-11-03;  8:45  am) 
BILUNO  CODE  4910-«1-^ 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD-2003-15374] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
VOYAGER. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L.  107-295.  the  Secretary 
of  Transportation,  as  represented  by  the 
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Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-15374  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARAD's  regulations  at  46  CFR  part 
388  (68  FR  23084;  April  30,  2003),  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S.-vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels  in  that  business,  a  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  niunber  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 

DATES:  Submit  comments  on  or  before 
July  14.  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  nmnber  MARAD-2003-15374. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation.  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  conunents 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  cop)ring 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Hokana.  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-0760. 

SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  Voyager  is: 

Intended  Use:  "Charter  party  fishing 
boat." 

Geographic  Region:  "Waters  off  the 
coast  of  North  Carolina." 

Dated:  June  6,  2003. 


By  order  of  the  Maritime  Administrator. 
Joel  C  Richard, 

Secretary,  Maritime  Administration. 

[FR  Doc.  03-14837  Filed  6-11-03;  8:45  am) 

BILUNG  CODE  4910-ei-P       '- 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[U.S.  DOT  Docket  Numtier  NHTSA-200»- 
15324] 

Reports,  Forms,  and  Record  Keeping 
Requirements 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Request  for  public  comment  on 
proposed  collection  of  information. 

SUMMARY:  Before  a  Federal  agency  can 
collect  certain  information  from  die 
public,  it  must  receive  approval  from 
the  Office  of  Management  and  Budget 
(OMB).  Under  procedures  established 
by  the  Paperwork  Reduction  Act  of 
1995,  before  seeking  OMB  approval. 
Federal  agencies  must  solicit  public 
comment  on  proposed  information 
collections,  including  extensions  and 
reinstatements  of  previously  approved 
collections.  This  dociunent  describes 
one  collection  of  information  for  which 
NHTSA  intends  to  seek  OMB  approval. 
DATES:  Comments  must  be  received  on 
or  before  August  11,  2003. 
ADDRESSES:  Comments  must  refer  to  the 
docket  notice  numbers  cited  at  the 
beginning  of  this  notice  and  be 
submitted  to  Docket  Management,  Room 
PL-401,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Please  identify 
the  proposed  collection  of  information 
for  which  a  comment  is  provided,  by 
referencing  its  OMB  clearance  number. 
It  is  requested,  but  not  required  that  2 
copies  of  the  comment  be  provided.  The 
Docket  Section  is  open  on  weekdays 
from  10  a.m.  to  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  M.  Levy,  Ph.D.,  NHTSA  400 
Seventh  Street,  SW.,  Room  6240,  NTI- 
131,  Washington,  DC  20590.  Dr.  Levy's 
telephone  niunber  is  (202)  366-5597. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995, 
before  an  agency  submits  a  proposed 
collection  of  information  to  OMB  for 
approval,  it  must  first  publish  a 
document  in  the  Federal  Register 
providing  for  a  60-day  comment  period 
and  otherwise  consult  members  of  the 
public  and  affected  agencies  concerning 
each  proposed  collection  of  information. 
The  OMB  has  promulgated  regulations 


describing  what  must  be  included  in 
such  a  document.  Under  OMB's 
regulations  (at  5  CFR  1320.8(d)),  an 
agency  must  ask  for  public  comment  on 
the  following: 

(i)  Whether  the  proposed  collection  of 
information  is  necesssiry  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methods  and 
assumptions  used; 

(iii)  How  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(iv)  How  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  approjJriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

In  response  to  these  requirements, 
NHTSA  asks  for  public  comment  on  the 
following  proposed  collection  of 
information: 

Title:  National  Survey  of  Drinking  and 
Driving  Attitudes  and  Behavior 

OMB  Clearance  Number.  None. 

Affected  Public:  Under  this  proposed 
collection,  a  telephone  interview  would 
be  administered  to  each  of  6,000 
randomly  selected  members  of  the 
general  public  age  16  and  older.  The 
respondent  sample  would  be  selected 
from  all  50  states  plus  the  District  of 
Columbia.  Interviews  would  be 
conducted  with  persons  at  residential 
phone  numbers  selected  using  random 
digit  dialing.  No  more  than  one 
respondent  per  household  would  be 
selected,  and  each  sample  member 
would  complete  just  one  interview. 
Businesses  are  ineligible  for  the  sample 
and  would  be  not  be  interviewed. 

Form  Number.  This  collection  of 
information  uses  no  standard  forms. 

Abstract:  The  National  Highway 
Traffic  Safety  Administration's 
(NHTSA)  has  a  central  role  in  the 
national  effort  to  reduce  motor-vehicle 
related  traffic  injiu-ies  and  deaths.  After 
years  of  steady  decline,  the  number  of 
alcohol-related  fatalities  in  the  U.S. 
reversed  direction  and  rose  to  1 7,448  in 
2001 .  The  agency's  goal  is  to  reduce  the 
rate  of  alcohol-related  crashes  from  0.63 
to  0.53  crashes  per  100  million  vehicle 
miles  traveled  by  the  end  of  2003. 

In  order  to  plan  and  evaluate 
programs  intended  to  reduce  alcohol-" 
impaired  driving.  NHTSA  needs  to 
periodically  update  its  knowledge  and 
understanding  of  the  public's  attitudes 
and  behaviors  with  respect  to  drinking 
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and  driving.  NHTSA  began  measuring 
the  driving  age  public's  attitudes  and 
behaviors  regarding  drinking  and 
driving  in  1991.  The  proposed  study,  to 
be  administered  in  the  3xd  quarter  of 
2003,  and  the  seventh  in  this  series  of 
biennial  surveys,  will  collect  data  on 
topics  included  in  the  first  six  studies. 
These  topics  include  the  frequency  of 
drinking  and  driving;  ways  to  prevent 
driving  after  drinking;  respondents' 
perceptions  of  enforcement  of  drinking 
and  driving  laws,  including  the  use  of 
sobriety  checkpoints;  and  crash  and 
injury  experience. 

The  survey  will  be  administered  by 
telephone  to  a  national  probability 
sample  of  the  driving-age  public  (aged 
16  years  or  older  as  of  their  last 
birthday).  The  interview  is  anticipated 
to  average  approximately  20  minutes: 
For  non-drinkers  and  non-drivers  the 
interview  will  average  below  20 
minutes;  while  for  drinker-drivers,  it 
will  average  slightly  over  20  minutes. 
Interviewers  will  use  a  computer 
assisted  telephone  interviewing 
technique  (CATI)  for  reducing  survey 
administration  time  and  to  minimize 
data  collection  errors.  A  Spanish- 
language  questionnaire  and  bi-lingual 
interviewers  will  be  used  to  reduce 
language  barriers  to  participation. 
Participation  by  respondents  will  be 
voluntary  and  all  respondents'  results 
will  reriiain  anonymous  and  completely 
confidential.  Participant  names  are  not 
collected  during  the  interview  and  the 
telephone  number  used  to  reach  the 
respondent  is  separated  from  the  data 
record  prior  to  its  entry  into  the 
analytical  database. 

The  findings  from  this  proposed 
collection  will  assist  NHTSA  in 
addressing  the  problem  of  alcohol- 
impaired  driving,  and  in  formulating 
programs  and  recommendations  to 
Congress.  NHTSA  will  use  the  findings 
to  help  focus  future  programs  and 
activities  to  achieve  improved 
efficiencies  and  outcomes.  This  may 
involve  modifying  existing  or 
developing  new  programs  that  can 
decrease  the  likelihood  of  drinking  and 
driving  behaviors,  and  to  provide 
informational  support  to  states, 
localities,  and  law  enforcement  agencies 
in  their  efforts  to  reduce  impaired 
driving  related  traffic  crashes  and 
injuries.  The  requested  expiration  date 
of  approval  is  December  31.  2005. 

Estimate  of  the  Total  Annual  Burden 
Resulting  from  the  Collection  of 
Information:  NHTSA  estimates  that 
respondents  in  the  sample  would 
require  an  average  of  20  minutes  to 
complete  the  telephone  interview.  Thus, 
estimated  reporting  burden  on  the 
general  public  would  be  a  total  of  2000 


hours  per  year  for  the  proposed  study. 
The  respondents  would  not  incur  any 
reporting  or  record  keeping  cost  from 
the  information  collection. 

Number  of  Respondents:  It  is 
anticipated  that  the  number  of 
respondents  will  be  6,000  persons  age 
16  or  older  living  in  the  United  States. 

Comments  are  invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhemce  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Marilena  Amoni. 

Associate  Administrator  for  Program 
Development  and  Delivery,  National  Highway 
Traffic  Safety  Administration. 

(FR  Doc.  03-14889  Filed  6-11-03;  8:45  ami 

BILUNG  CODE  4910-59-U 


DEPARTMErfT  OF  TRANSPORTATION 
Surface  Transportation  Board 
[STB  Finance  Docket  No.  34356] 

Gregory  B.  Cundiff,  Connie  Cundiff, 
CGX,  inc.,  and  Ironhorse  Resources, 
inc. — Continuance  in  Control 
Exemption— Mississippi  Tennessee 
Holdings,  LLC  and  IMississippi 
Tennessee  Railroad,  LLC 

Gregory  B.  Cundiff,  Connie  Cundiff. 
CGX,  Inc.  (CGX),  and  Ironhorse  ; 
Resources,  Inc.  (Ironhorse)  (collectively, 
applicants),  noncarriers.  have  filed  a 
verified  notice  of  exemption  to  continue 
in  control  of  Mississippi  Teimessee 
Holdings,  LLC  (MTH)  and  Mississippi 
Tennessee  Railroad,  LLC  (MTR),  upon 
MTH  and  MTR  becoming  rail  carriers. 

The  transaction  was  expected  to  be 
consummated  on  or  after  May  27.  2003. 
the  effective  date  of  the  exemption  (7 
days  after  the  notice  was  filed). 

This  transaction  is  related  to  the 
concurrently  filed  verified  notice  of 
exemption  in  STB  Finance  Docket  No. 
34355,  Mississippi  Tennessee  Holdings, 
LLC  and  Mississippi  Tennessee 
Railroad,  LLC — Acquisition  and 
Operation  Exemption — Rail  Line  of 
Mississippi  &■  Tennessee  Railnet,  Inc., 
betvireen  Houston.  MS,  and  Middleton, 
TN,  in  Chickasaw,  Pontotoc,  Union  and 
Tippah  Counties,  MS,  and  Hardeman 
County,  TN,  wherein  MTH  and  MTR 


seek  to  acquire  and  operate  87.7  miles 
of  rail  line  currently  owned  by 
Mississippi  Tennessee  Railnet.  Inc. 

MTH  and  MTR  are  currently  owned 
by  CGX.  a  noncarrier  holding  company, 
that  owns  three  carriers:  Crystal  City 
Railroad.  Inc.,  Lone  Star  Railroad.  Inc., 
and  Rio  Valley  Railroad.  Inc.  CGX  also 
owns  fronhorse.  a  noncarrier  holding 
company,  that  owns  four  carriers: 
Railroad  Switching  Service  of  Missouri, 
Texas  Railroad  Switching.  Inc..  Rio 
Valley  Switching  Company,  and 
Southern  Switching  Company.  CGX  is' 
owned  by  Mr.  and  Mrs.  Cundiff, 
noncarrier  individuals. 

Applicants  state  that:  (1)  The  railroads 
do  not  connect  with  each  other  or  any 
railroad  in  their  corporate  family;  (2)  the 
continuance  in  control  is  not  part  of  a 
series  of  anticipated  transactions  that 
would  connect  the  railroads  with  each 
other  or  any  railroad  in  their  corporate 
family;  and  (3)  the  transaction  does  not 
involve  a  Class  I  carrier.  Therefore,  the 
transaction  is  exempt  from  the  prior 
approval  requirements  of  49  U.S.C. 
11323.  See  49  CFR  1180.2(d)(2).  The 
purpose  of  the  transaction  is  to  enable 
MTH  and  MTR  to  improve  operating 
efficiency. 

Under  49  U.S.C.  10502(g).  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c).  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324-25 
that  involve  only  Class  III  rail  carriers. 
Accordingly,  the  Board  may  not  impose 
labor  protective  conditions  here, 
because  all  of  the  carriers  involved  are 
Class  III  carriers. 

If  the  verified  notice  contains  false  or  « 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34356,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington.  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Thomas  F. 
McFarland,  208  South  LaSalle  Street, 
Suite  1890.  Chicago.  IL  60604-1194. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
www.stb.dot.gov. 

Decided:  June  5,  2003. 
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By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  03-14869  Filed  6-11-03;  8:45  am] 
BILUNG  CODE  4915-00-f* 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34355] 

Mississippi  Tennessee  Holdings,  LLC 
and  Mississippi  Tennessee  Railroad, 
LLC — Acquisition  and  Operation 
Exemption — Rail  Line  of  Mississippi  & 
Tennessee  Railnet,  Inc.,  Between 
Houston,  MS,  and  Middleton,  TN,  in 
Chickasaw,  Pontotoc,  Union  and 
Tippah  Counties,  MS,  and  Hardeman 
County,  TN 

Mississippi  Teimessee  Holdings,  LLC 
(MTH)  and  Mississippi  Tennessee 
Railroad,  LLC  (MTR),  noncarriers.  have 
jointly  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.31  to 
acquire  and  operate  an  87.7-inile  line  of 
the  Mississippi  Tennessee  Railnet.  Inc. 
(Railnet).  extending  between  milepost 
GG  281.0  at  Houston,  in  Chickasaw, 
Poi^totoc,  Union  and  Tippah  Counties, 
MS.  and  milepost  GG  368.7  at 
Middleton  in  Hardeman  Coimty.  TN.* 

MTH  and  MTR  certify  that  MTR's 
projected  aimual  revenues  will  not 
exceed  those  that  would  qualify  it  as  a 
Class  in  rail  carrier  and  that  its  annual 
revenues  are  not  projected  to  exceed  $5 
million.2 

The  transaction  was  scheduled  to  be 
consummated  on  or  after  May  27,  2003 
(7  days  after  the  notice  was  filed). 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 


» This  proceeding  is  related  to  STB  Finance 
Docket  No.  34356.  Gregory  B.  Cundiff.  Connie 
Cundiff.  CGX,  Inc..  and  Ironhorse  Resources.  Inc. — 
Continuance  in  Control  Exemption — Mississippi 
Tennessee  Holdings,  LLC  and  Mississippi 
Tennessee  Railroad,  LLC,  wherein  Gregory  B. 
Cundiff,  Connie  Cundiff,  CGX.  Inc.,  and  Ironhorse 
Resources,  Inc.,  have  concurrently  filed  a  notice  of 
exemption  to  continue  in  control  of  MTH  and  MTR 
upon  their  becoming  rail  carriers. 

^  MTR  will  be  the  operator  of  the  line. 


exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  originsd  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34355,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street  NW.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Thomas  F. 
McFarland,  208  South  LaSalle  Street, 
Suite  1890,  Chicago,  IL  60604-1194. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
www.  stb.  dot.gov. 

Decided:  June  5,  2003. 

Bylhe  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

|FR  Doc.  03-14868  Filed  6-11-03;  8:45  am] 

BILLING  CODE  491 5-00-P 


DEPARTMENT-OP  VETERANS   « 
AFFAIRS 

VA  Vocational  Rehabilitation  and 
Employment  Task  Force;  Notice  of 
Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  imder  Public  Law  92- 
463  (Federal  Advisory  Committee  Act) 
that  a  meeting  of  the  VA  Vocational 
Rehabilitation  and  Employment  (VR&E) 
Task  Force  will  be  held  on  Monday, 
June  23.  2003.  from  9  a.m.  to  5  p.m.,  and 
on  Tuesday,  Jime  24.  2003,  from  9  a.m. 
to  4  p.m.,  in  Room  230.  Department  of 
Veterans  Affairs,  8J0  Vermont  Avenue, 
NW.,  Washington,  DC.  The  meeting  is 
open  to  the  public. 

The  purpose  of  the  Task  Force  is  to 
conduct  an  independent  review  of  the 
VR&E  program  within  the  Veterans 
Benefits  Administration  (VBA).  The 
Task  Force  will  provide 
recommendations  to  the  Secretary  of 
Veterans  Affairs  on  improving  the 
Department's  ability  to  provide 
comprehensive  services  and  assistance 
to  veterans  with  service-connected 
disabilities  and  employment  handicaps 
in  becoming  employable,  and  obtaining 


and  maintaining  suitable  employment. 
The  Task  Force  will  also  assess 
independent  living  services  provided  by 
VBA. 

On  June  23,  VBA  officials  will  make 
presentations  on  independent  living 
services,  self-employment  program,  and 
employment  placement  services.  There 
will  be  a  panel  discussion  with  VA 
Regional  Office  Directors  on 'the  status 
of  VR&E  progTcuns.  The  Small  Business 
Administration  and  VA  Office  of  Small 
and  Disadvantaged  Business  Utilization 
will  provide  comment  on  self- 
employment  opportunities  for  disabled 
veterans.  On  Jime  24,  presentations  will 
be  made  by  the  United  States  Postal 
Service,  AFL-CIO,  National  Council  on 
Independent  Living,  and  National 
Organization  on  Disability  with  a  focus 
on  employment  of  disabled  persbns. 
The  Task  Force  will  be  briefed  by  VBA 
on  the  G.I.  Bill.  The  Task  Force  will 
hear  remarks  from  senior  officials  from 
the  Department  of  Health  and  Human 
Services  and  the  Department  of 
Education  on  employing  individuals 
with  disabilities.  The  Commission  on 
Accreditation  of  Rehabilitation 
Facilities  will  also  provide  comment. 

No  time  will  be  allocated  for  receiving 
oral  presentations  from  the  public. 
Interested  parties  who  wish  to  attend 
the  meeting  should  have  adequate 
identification  for  entry  into  the  building 
and  will  be  subject  to  a  security 
screening  process.  Members  of  the 
public  may  submit  written  comments 
for  review  by  the  Committee  to:  Mr. 
John  O'Hara.  Executive  Director,  VA 
Vocational  Rehabilitation  and 
Employment  Task  Force.  VA  Office  of 
Policy.  Planning,  and  Preparedness 
(008B),  810  Vermont  Avenue,  NW., 
Washington,  DC  20420.  Mr.  O'Hara  can 
be  reached  at  (202)  273-5130;  fax 
number  (202)  273-5991  and  e-mail 
address  john.oharrMmail.va.gov. 

Dated:  June  4,  2003. 

By  Direction  of  the  Secretary'. 
E.  Philip  Riggin. 
Committee  Management  Officer. 
(FR  Doc.  03-14812  Filed  6-11-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary' 

7  CFR  Part  2 

Revision  of  Delegations  of  Auttiorlty 

Correction 

In  rule  document  03-12142  beginning 
on  page  27431  in  the  issue  of  Tuesday, 
May  20,  2003  make  the  following 
corrections: 


§2.24    [Corrected] 

1.  On  page  27439,  in  the  second 
column,  in  §2.24,  in  amendatory 
instruction  12.c.,  in  the  second  line, 
"2003"  should  read  "2000". 

§2.93    [Corrected] 

2.  On  page  27447,  in  the  third 
column,  in  §2.93,  in  amendatory 
instruction  39.a.,  in  the  third  line,  after 
"(a){12)"  add  "(a)(16),  and". 

[FR  Doc.  C3-12142  Filed  6-11-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Nos.  33-8236;  34-47972;  IC- 
26066;  File  No.  S7-12-03] 

RiN  3235-AH28 

Rating  Agencies  and  the  Use  of  Credit 
Ratings  Under  the  Federal  Securities 
Laws 

agency:  Securities  and  Exchange 
Conunission  ("Commission"). 
ACTION:  Concept  release;  request  for 
comments. 

SUMMARY:  As  part  of  the  Commission's 
review  of  the  role  of  credit  rating 
agencies  in  the  operation  of  the 
seciuities  markets,  the  Commission  is 
seeking  comment  on  various  issues 
relating  to  credit  rating  agencies, 
including  whether  credit  ratings  should 
continue  to  be  used  for  regidatory 
purposes  under  the  Federal  securities 
laws,  and,  if  so,  the  process  of 
determining  whose  credit  ratings  should 
be  used,  and  the  level  of  oversight  to 
apply  to  such  credit  rating  agencies. 
DATES:  Comments  should  be  received  on 
or  before  July  28,  2003. 
ADDRESSES:  To  help  us  process  and 
review  your  comments  more  efficiently, 
comments  should  be  sent  by  hard  copy 
or  e-mail,  but  not  by  both  methods. 
Comments  sent  by  hard  copy  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  at  the  following  electronic 
mail  address:  rule-comments@sec.gov. 
All  comment  letters  should  refer  to  File 
No.  S7-12-03.  This  file  number  should 
be  included  in  the  subject  line  if 
electronic  mail  is  used.  Comment  letters 
will  be  available  for  public  inspection 
and  copying  in  the  Commission's  Public 
Reference  Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Electronically 
submitted  comment  letters  will  be 
posted  on  the  Commission's  Internet 
Web  site  {bttp://www.sec.gov).^ 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  A.  Macchiaroli,  Associate 
Director,  at  (202)  942-0132;  Thomas  K. 
McGowan,  Assistant  Director,  at  (202) 
942-4886;  Mark  M.  Attar,  Special 
Counsel,  at  (202)  942-0766;  or  Mandy  B. 
Sturmfelz,  Attorney,  at  (202)  942-0085. 
SUPPLEMENTARY  INFORMATION: 


I.  Introduction  ' 

Since  1975,  the  Commission  has 
relied  on  credit  ratings  from  market- 
recognized  credible  rating  agencies  for 
distinguishing  among  grades  of 
creditworthiness  in  various  regulations 
under  the  Federal  securities  laws.  These 
credit  rating  agencies,  known  as 
"nationally  recognized  statistical  rating 
organizations,"  or  "NRSROs,"  are 
recognized  as  such  by  Conunission  staff 
through  the  no-action  letter  process. 
There  currently  are  foiu-  NRSROs  ^ — 
Moody's  Investors  Service,  Inc.;  Fitch, 
Inc.;  Standard  &  Poor's,  a  division  of  the 
McGraw-Hill  Companies,  Inc.;  and 
Dominion  Bond  Rating  Service  Limited 
("DBRS").-*  AlUiough  the  Commission 
originated  the  use  of  the  term  "NRSRO" 
for  a  narrow  purpose  in  its  own 
regulations,  ratings  by  NRSROs  today 
are  widely  used  as  benchmarks  in 
Federal  and  State  legislation,  rules 
issued  by  financial  and  other  regulators, 
foreign  regulatory  schemes,  and  private 
financial  contracts.  The  Commission's 
initial  regulatory  use  of  the  term 
"NRSRO"  was  solely  to  provide  a 
method  for  determining  capital  charges 
on  different  grades  of  debt  securities 
under  the  Conunission's  net  capital  rule 
for  broker-dealers,  rule  15c3-l  under 
the  Exchange  Act  (the  "Net  Capital 
rule").  Over  time,  as  the  reliance  on 
credit  rating  agency  ratings  increased,  so 
too  did  the  use  of  the  NRSRO  concept. 

In  recent  years,  the  Commission  and 
Congress  have  reviewed  a  number  of 
issues  regarding  credit  rating  agencies 
and,  in  particular,  the  subject  of 
regulatory  oversight  of  them.  In  1994, 


>  We  do  not  edit  personal  identifying  Information, 
such  as  names  or  electronic  mail  addresses,  from 
electronic  submissions.  You  should  submit  only 
information  that  you  wish  to  make  publicly 
available. 


^  For  a  detailed  discussion  on  credit  rating 
agencies  and  the  Commission's  use  of  credit  ratings 
under  the  Federal  securities  laws,  see  the  Report  on 
the  Role  and  Function  of  Credit  Rating  Agencies  in 
the  Operation  of  the  Securities  Markets,  As 
Required  by  Section  702(b}  of  the  Sarbanes-Oxley 
Act  of  2002,  U.S.  Securities  and  Exchange 
Commission,  January  2003  (hereinafter,  the 
"Report").  The  Report  is'available  on  the 
Commission's  Web  site  at  http://www.sec.gov/news/ 
studies/credmtingreport0103.pdf. 

'  Since  1975,  four  additional  rating  agencies  have 
been  recognized  as  NRSROs.  However,  each  of 
these  firms  has  since  merged  with  or  been  acquired 
by  other  NRSROs.  These  four  additional  rating 
agencies  were  [hiff  and  Phelps,  Inc..  McCarthy, 
Crisanii  &  Maffei,  Inc.,  IBCA  Limited  and  its 
subsidiary,  IBCA,  Inc.,  and  Thomson  Bank  Watch, 
Inc. 

*On  February  24,  2003,  the  Commission's 
Division  of  Market  Regulation  (the  "Division") 
responded  to  a  request  by  DBRS  that  the  Division 
will  not  recommend  enforcement  action  against 
broker-dealers  that  consider  ratings  by  DBRS  as 
NRSRO  ratings  when  computing  net  capital 
pursuant  to  rule  1Sc3-l  under  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act").  See  letter 
from  Annette  L.  Nazareth,  Director.  Division, 
Commission,  to  Mari-Anne  Pisarri,  Pickard  and 
Djinis  LLP  (February  24,  2003).  This  letter  is 
available  on  the  Commission's  Internet  Web  site  at 
http://www.sec.gov/divisions/inarketreg/mr- 
noaction/dominionbond022403-out.pdf. 


the  Commission  solicited  public 
comment  on  the  appropriate  role  of 
credit  ratings  in  rules  luider  the  Federal 
securities  laws,  and  the  need  to 
establish  formal  procedures  for 
recognizing  and  monitoring  the 
activities  of  NRSROs."*  Comments 
received  by  the  Commission  led  to  a 
rule  proposal  in  1997  which,  among 
other  things,  would  have  defined  the 
term  "NRSRO"  in  the  Net  Capital  rule.e' 
However,  the  Commission  has  not  acted 
upon  that  rule  proposal.  More  recently, 
the  initiation  of  broad-based 
Commission  and  Congressional  reviews 
of  credit  rating  agencies  following  the 
coUapse  of  Enron  has  resulted  in  the 
need  for  a  fi«sh  look  at  the  issue. 

On  January  24,  2003,  the  Commission 
submitted  to  Congress  its  Report  on  the 
role  and  function  of  credit  rating 
agencies  in  the  operation  of  the 
seciuities  markets  in  response  to  the 
Congressional  directive  contained  in 
section  702  of  the  Sarbanes-Oxley  Act  of 
2002  (the  "Sarbanes-Oxley  Act").^  The 
Report  was  designed  to  address  each  of 
the  topics  identified  for  Commission 
study  in  section  702,  including  the  role 
of  credit  rating  agencies  and  their 
importance  to  the  securities  markets, 
impediments  faced  by  credit  rating 
agencies  in  performing  that  role, 
measures  to  improve  information  flow 
to  the  market  from  credit  rating 
agencies,  barriers  to  entry  into  the  credit 
rating  business,  and  conflicts  of  interest 
faced  by  credit  rating  agencies.^  The 
Report  also  addresses  certain  issues 
regarding  credit  rating  agencies,  such  as 
allegations  of  anticompetitive  or  unfair 
practices,  the  level  of  due  diligence 
performed  by  credit  rating  agencies 
when  taking  rating  actions,  and  the 
extent  and  manner  of  Commission 
oversight  of  credit  rating  agencies,  that 
go  beyond  those  specifically  identified 
in  the  Sarbanes-Oxley  Act. 

As  the  Commission  enters  the  next 
phase  of  its  review,  a  fundamental 
threshold  matter  is  the  appropriate 
degree  of  regulatory  oversight  that 
should  be  applied  to  credit  rating 
agencies.  At  one  end  of  the  spectrum, 
the  Commission  could  cease  using  the 
NRSRO  designation,  exit  the  business  of 
rating  agency  oversight,  and  devise 
alternative  means  to  fulfill  its  regulatory 
objectives.  At  the  other,  the  Commission 


'  See  Nationally  Recognized  Statistical  Rating 
Organizations,  Release  No.  34-34616  (August  31, 
1994).  59  FR  46314  (September  7,  1994). 

^  See  Capital  Requirements  for  Brokers  or  Dealers 
Under  the  Securities  Exchange  Act  of  1934,  Release 
No.  34-39457  (December  17,  1997),  62  FR  68018 
(December  30. 1997). 

'  See  the  Report,  supra  note  2. 

•Sarbanes-Oxley  Act  of  2002,  Pub.  L.  107-204, 
§  702(b),  116  Stat.  745  (2002). 
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could  implement,  perhaps  with 
additional  legislative  authority,  a  much 
more  pervasive  regvdatory  scheme  for 
credit  rating  agencies  that  addresses  the 
full  range  of  issues  raised  in  the  Report. 
Discussed  below  are  broad  issues  that 
have  been  raised  during  the 
Commission's  ongoing  review  of  credit 
rating  agencies.  Following  the 
discussion  of  each  issue  is  a  possible 
approach  the  Commission  could 
develop  to  address  that  issue,  as  well  as 
a  series  of  questions,  the  answers  to 
which  would  assist  the  Commission  in 
its  review.  The  Commission  wishes  to 
encourage  comments  from  market 
participants,  other  regulators,  and  the 
public  at  large. 

n.  Discussion 

A.  Alternatives  to  the  NRSRO 
Designation 

Some  commenters  ^  believe  that  the 
NRSRO  designation  acts  as  a  barrier  to 
entry  into  the  credit  rating  business. 
Others  have  raised  concerns  about  the 
extent  of  the  Commission's  legal 
authority  to  regulate  or  impose 
requirements  on  NRSROs.  Commenters 
argue  that  the  Commission  does  not 
have  explicit  regulatory  authority  over 
NRSROs,  and  that  it  would  be 
inappropriate  for  the  Commission  to 
impose  a  more  comprehensive 
regulatory  framework  on  rating  agencies 
absent  legislation.  Others  have  argued 
that  NRSRO  rating  activities  are 
joiu-nalistic  and  are  consequently 
afforded  a  high  level  of  protection  under 
the  First  Amendment.  According  to 
these  commenters,  suggestions  that  the 
Commission  inspect  or  otherwise 
impose  regulatory  burdens  on  NRSROs 
would  implicate  the  NRSROs'  First 
Amendment  rights.  They  further  believe 
that  new  legislation  providing  the 
Commission  with  additional  authority 
over  NRSROs  would  face  the  same  First 
Amendment  challenges. 

In  light  of  these  concerns,  some 
commenters  have  recommended  that  the 
Commission  consider  ceasing  its  use  of 
the  NRSRO  designation.  Before  doing 
so,  however,  the  Commission  would 
need  to  identify  alternatives  capable  of 
achieving  the  regulator}'  objectives 
currently  served  by  use  of  the  NRSRO 
designation  in  certain  Commission 
rules.'"  (Other  regulatory  or  legislative 


"The  term  "commenters".includes  those  who 
formally  submitted  comments  in  re.sponse  to  the 
Commission's  1994  concept  release  and  1997  rule 
proposal,  as  well  as  those  contributing  to  the 
Commission's  recent  review  of  credit  rating 
agencies,  including  participants  at  the 
Commission's  November  2002  hearings. 

'"The  NRSRO  concept  is  currently  utilized  in  the 
following  Commission  rules;  17CFR  228.10(e). 
229.10(c),  230.134(a)(14).  230.436(g),  239.13, 


bodies  would  need  to  determine 
appropriate  substitutes  for  that 
designation  in  any  non-Commission 
rules  or  legislation.)  To  further  that 
discussion,  the  Commission  staff  has 
identified  possible  alternatives  to  the 
NRSRO  designation  for  significant 
Commission  rules  that  utilize  that 
concept.  For  example: 

•  Rule  15c3-l  under  the  Exchange 
Act.  The  Commission  could  allow 
broker-dealers  to  use  internally- 
developed  credit  ratings  for  purposes  of 
determining  the  capital  charges  on 
different  grades  of  debt  securities  under 
the  Net  Capital  rule.  Strict  firewalls 
could  be  required  between  the  broker- 
dealer  employees  who  develop  internal 
credit  ratings  and  those  responsible  for 
revenue  production.  In  addition,  a 
broker-dealer  could  be  required  to 
obtain  regulatory  approval  of  its  credit 
rating  procedures  and  rating  categories 
before  it  could  use  internal  credit 
ratings  for  calculating  capital  charges. 
The  Commission  also  could  allow 
broker-dealers  to  calculate  capital 
charges  using  model-based  statistical 
scoring  systems  and/ or  market-based 
alternatives,  such  as  credit  spreads. 
Finally,  the  Commission  could  require 
the  securities  industry  self-regulatory 
organizations  ("SROs")  to  set 
appropriate  standards  for  broker-dealers 
to  use  in  determining  rating  categories 
for  net  capital  purposes. 

•  Rule  2a-7  under  the  Investment 
Company  Act  of  1940.  Rule  2a-7  limits 
money  market  funds  to  investing  in 
"high  quality"  securities.  The  rule 
contains  minimum  quality  standards 
based  on  an  objective  test — ratings 
issued  by  NRSROs — and  on  a  subjective 
test — the  credit  analysis  performed  by 
the  adviser  to  the  money  maiket  fund. 
The  Commission  could  eliminate  the 
objective  test  from  rule  2a-7,  and  rely 
solely  on  the  subjective  test. 

•  Form  S-3  under  the  Securities  Act 
of  1933.  The  Commission  could  allow  a 
registrant  to  use  Form  S-3  for  offerings 
of  certain  nonconvertible  securities  and 
asset-backed  securities  where  specified 
investor  sophistication  or  large  size  . 
denomination  criteria  are  met.  With 
regard  to  asset-backed  securities,  the 
Commission  also  could  permit  Form  S- 
3  to  be  used  where  specified  asset  and 
structure  experience  criteria  are  met. 

The  Commission  seeks  commenters" 
views  in  evaluating  the  advisability  and 
feasibility  of  eliminating  the  NRSRO 
designation  from  Commission  rules,  the 
possible  alternatives  identified  above. 


239.32.  239.33.  240.3al-l(b)(3).  240. lOb-1 0(a)(8). 
240.15c3-l(c)(2)(vi)(E).  (F),  and  (H).  240.15c3- 
la(b)(l)(i)(C),  240.15c3-lf(d).  242.101(c)(2). 
242.102(d),  242.30O(k)(3)  and  (1)(3).  270.ia-7(a)(10). 
270.3a-7(a)(2).  270.5b-3(c).  and  270.10f-3(a)(3). 


and/or  any  other  possible  alternatives  to 
the  NRSRO  designation.  In  paMicular, 
the  Commission  seeks  commenters' 
views  in  response  to  the  following 
questions: 

Question  1 :  Should  the  Commission 
eliminate  the  NRSRO  designation  from 
Commission  rules? 

Question  2:  If  so,  what  alternatives 
could  be  adopted  to  meet  the  regulatory 
objectives  of  the  Commission  rules  that , 
currently  incorporate  the  NRSRO 
designation?  What  are  their  respective 
strengths  and  weaknesses? 

Question  3:  Specifically,  what  are  the 
advantages  and  disadvantages  of 
allowing  broker-dealers  to  use 
internally-developed  credit  ratings  to 
determine  capital  charges  under  the  Net 
Capital  rule?  Is  it  appropriate  to  require 
strict  firewalls  between  the  broker- 
dealer  employees  who  develop  internal 
credit  ratings  and  those  responsible  for 
revenue  production?  Should  a  broker- 
dealer  be  required  to  obtain  regulatory' 
approval  of  its  credit  rating  procedures 
and  rating  categories  before  it  could  use 
internal  credit  ratings  for  calculating 
capital  charges?  If  so,  what  factors 
should  the  Commission  review  in 
determining  whether  to  grant  such 
approval?  If  the  Commission  substitutes 
internal  credit  ratings  for  the  NRSRO 
designation  in  the  Net  Capital  rule,  what 
would  be  the  impact  on  broker-dealers, 
including  small  broker-dealers,  and 
what  costs  would  be  associated  with 
this  change?  If  there  would  be  an 
inordinate  financial  impact  on  small 
broker-dealers,  are  there  market-based 
solutions  that  could  reduce  the 
compliance  costs  for  them?  For 
example,  should  the  Commission  permit 
large  broker-dealers  to  sell  their  internal 
credit  ratings  to  small  broker-dealers  for 
these  purposes?  If  so,  would  this  help  to 
provide  a  more  competitive  marketplace 
for  credit  ratings?  To  what  extent  should 
the  Commission  exercise  additional 
regulatory  oversight  of  this  activity  (e.g.. 
to  control  potential  conflicts  of 
interest)? 

Question  4:  What  are  the  advantages 
and  disadvantages  of  allowing  broker- 
dealers  to  use  credit  spreads  to 
determine  capital  charges  under  the  Net 
Capital  rlile  and/or  other  Commission 
rules?  How  could  capital  charges  be 
determined  using  credit  spreads?  For 
example,  could  the  Commission  base 
capital  charges  on  the  yield  differential 
between  particular  debt  seciuities  and 
U.S.  Treasury  securities  of  comparable 
maturity,  such  that  a  larger  differential 
results  in  a  larger  haircut?  How  could 
credit  spreads  be  determined  for  newly- 
issued,  thinly-traded,  or  privately- 
issued  seciu-ities?  Or  for  variable  rate 
and  other  short-term  synthetic  securities 


35260 


Federal  Register/ Vol.  68,  No.  113 /Thursday,  June  12.  2003 /Notices 


held  by  money  market  funds?  Are  there 
readily  available  public  sources  of 
information  sufficient  to  calculate  credit 
spreads  on  domestic  and  foreign  debt 
securities?  Are  there  other  model-based 
statistical  scoring  systems  and/or 
market-based  alternatives  that  would  be 
viable  alternatives  to  NRSRO  ratings? 

Question  5:  What  are  the  advantages 
and  disadvantages  of  requiring  the  SROs 
to  set  appropriate  standards  for  broker- 
dealers  to  use  in  determining  rating 
categories  for  net  capital  purposes? 
What  form  might  these  standards  take? 

Question  6:  What  are  the  advantages 
and  disadvantages  of  eliminating  the 
"objective  test"  from  rule  2a-7,  and 
relying  solely  on  the  "subjective  test" — 
the  credit  analysis  performed  by  the 
adviser  to  the  money  market  fund — for 
the  purposes  of  determining  asset 
quality? 

Question  7:  What  are  the  advantages 
and  disadvantages  of  relying  upon 
specified  investor  sophistication,  large 
size  denomination,  or  asset  and 
structure  experience  criteria  for 
purposes  of  determining  Form  S-3 
eligibility?  Should  the  Commission 
explore  these  possibilities  in  more 
depth?  If  so.  what  specific  criteria 
should  be  considered? 

Question  8:  Are  there  alternatives 
other  than  those  discussed  above  that 
might  be  better  substitutes  for  the 
NRSRO  designation  in  particular 
Commission  rules? 

Question  9:  If  the  Commission 
discontinued  using  the  NRSRO 
designation,  should  an  entity  other  than 
the  Commission  recognize  NRSROs  for 
uses  other  than  Commission  rules?  If 
another  entity,  which  entity?  How 
would  the  transition  from  the 
Commission  to  that  entity  take  place? 

Question  10:  If.  on  the  other  hand,  the 
Commission  should  continue  to  use  the 
NRSRO  designation  in  some 
Commission  rules,  could  that 
designation  be  eliminated  from  other 
rules?  If  so,  which  rules? 

B.  Recognition  Criteria 

Since  the  Commission  adopted  the 
NRSRO  designation.  Commission  staff 
has  developed  a  number  of  criteria  for 
assessing  the  credit  rating  agencies 
whose  ratings  can  be  used  for  regulatory 
purposes.  Before  recognizing  a  credit 
rating  agency  as  an  NRSRO,  the 
Commission  staff  first  determines  that 
the  rating  agency  satishes  certain 
established  criteria.  The  single  most 
important  criterion  is  that  the  rating 
agency  is  widely  accepted  in  the  U.S.  as 
an  issuer  of  credible  and  reliable  ratings 
by  the  predominant  users  of  securities 
ratings.  The  staff  also  reviews  the 
operational  capability  and  reliability  of 


the  rating  agency,  including:  (1)  The 
organizational  structure  of  the  rating 
agency:  (2)  the  rating  agency's  financial 
resources  (to  determine,  among  other 
things,  whether  it  is  able  to  operate 
independently  of  economic  pressures  or 
control  from  the  companies  it  rates);  (3) 
the  size  and  experience  and  training  of 
the  rating  agency's  staff  (to  determine  if 
the  entity  is  capable  of  thoroughly  and 
competently  evaluating  an  issuer's 
credit);  (4)  the  rating  agency's 
independence  from  the  companies  it 
rates;  (5)  the  rating  agency's  rating 
procedures  (to  determine  whether  it  has 
systematic  procedures  designed  to 
produce  credible  and  reliable  ratings); 
and  (6)  whether  the  rating  agency  has 
internal  procedures  to  prevent  the 
misuse  of  non-public  information  and  to 
minimize  possible  conflicts  of  interest, 
and  whether  those  procedures  are 
followed.  These  criteria  are  intended  to 
reflect  the  view  of  the  marketplace  as  to 
the  credibility  of  the  credit  rating 
agency,  and  were  developed,  in  part, 
after  evaluating  public  comments 
received  by  the  Commission  on  the 
NRSRO  designation. 

While  some  commenters  believe  that 
the  current  NRSRO  recognition  criteria 
are  appropriate  given  the  objectives  of 
the  NRSRO  designation,  others  have 
commented  that  the  criteria  impose 
barriers  to  entry  into  the  business  of 
acting  as  a  credit  rating  agency. 
Commenters  have  also  indicated  that 
the  current  NRSRO  recognition  process 
is  not  sufficiently  transparent. 

In  addition,  in  light  of  recent 
corporate  failures,  some  have  criticized 
the  performance  of  the  credit  rating 
agencies.  Concerns  also  have  been 
raised  regarding  the  training  and 
qualiHcations  of  credit  rating  agency 
analysts. 

If  the  Commission  retains  the  NRSRO 
designation,  the  Commission  could  seek 
to  improve  the  transparency  of  the 
NRSRO  recognition  process  by 
developing  the  following  approach: 

•  The  Commission  could  specify  in 
more  detail  the  types  of  information 
applicants  need  to  provide  to 
demonstrate,  and  that  could  be 
reviewed  in  evaluating,  satisfaction  of 
the  various  NRSRO  criteria.  For 
example,  in  reviewing  the  general 
acceptance  of  a  rating  agency  as  an 
issuer  of  credible  and  reliable  ratings, 
the  Commission  could  clarify  that  the 
review  would  consider  evidence  such 
as:  (1)  Attestations  from  authorized 
officers  of  users  of  securities  ratings 
representing  a  substantial  percentage  of 
the  relevant  market  that  the  applicant's 
ratings  are  credible  and  actually  relied 
on  by  the  user;  (2)  interviews  with 
representatives  of  such  users  regarding 


the  same;  and  (3)  statistical  data 
demonstrating  market  reliance  on  the 
applicant's  ratings  {e.g.,  market 
movements  in  response  to  the 
applicant's  rating  changes). 

•  A  rating  agency  that  confines  its 
activity  to  a  limited  sector  of  the  debt 
market  could  be  recognized  as  an 
NRSRO.  The  appropriateness  of 
recognizing  as  an  NRSRO  a  rating 
agency  that  confines  its  activity  to  a 
limited,  or  largely  non-U. S.,  geographic 
area  also  could  be  considered. 

•  Recognition  of  NRSROs  could  occur 
through  Commission  action  (rather  than 
through  staff  no-action  letters). 

;•  Applications  for  NRSRO 
recognition  could  be  publicized  by  the 
Commission,  and  public  comment 
sought  on  the  credibility  and  reliability 
of  the  applicant's  ratings. 

•  The  Commission  could  develop 
supplemental  criteria  that  would  be 
used  to  evaluate  ratings  quality 
applicable  to  both  rating  agencies 
performing  traditional  fundamental 
credit  analysis  and  those  primarily 
reliant  on  statistical  models. 

•  A  rating  agency  could  be  required 
to  follow  generally  accepted  industry 
standards  of  diligence,  to  be  developed 
in  consultation  with  a  broad-based 
committee  of  market  participants,  in 
performing  its  ratings  analysis. 

•  The  Commission  could  establish  a 
time  period  (e.g.,  90  days  from  receipt 
of  all  required  information)  to  serve  as 
a  goal  for  action  on  NRSRO 
applications. 

"To  assist  the  Commission  in 
determining  whether  to  modify  the 
criteria  currently  used  to  recognize 
NRSROs  (assuming  the  Commission 
continues  to  utilize  the  NRSRO 
concept),  we  seek  commenters'  views  in 
response  to  the  following  questions: 

Existing  Substantive  Criteria  . 

Question  1 1 :  Are  the  criteria  currently 
used  by  Commission  staff  to  determine 
whether  a  credit  rating  agency  qualifies 
as  an  NRSRO  appropriate?  If  not.  what 
are  the  appropriate  criteria?  How  should 
a  determination  be  made  as  to  whether 
a  credit  rating  agency  has  met  each 
criterion? 

Question  12:  Is  it  appropriate  to 
condition  NRSRO  recognition  on  a 
rating  agency  being  widely  accepted  as 
an  issuer  of  credible  and  reliable  ratings 
by  the  predominant  users  of  securities 
ratings  in  the  United  States  [e.g., 
underwTiters.  dealers,  banks,  insurance 
companies,  mutual  funds,  issuers)? 
Would  this  general  acceptance  be 
verifiable  through  the  examples  set  forth 
above  (e.g.,  requiring  verification 
through  attestations  from,  and 
interviews  with,  authorized  officers  of 
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users  of  securities  ratings,  as  well  as 
using  statistical  data  to*  demonstrate, 
market  reliance  on  an  applicant's 
ratings)?  As  a  more  objective  way  of 
evidencing  market  reliance  and 
credibility,  should  NRSRO  recognition 
be  conditioned  on  a  credit  rating  agency 
documenting  that  it  has  been  retained  to 
rate  securities  issued  by  a  broad  group 
of  well-capitalized  firms? 

Question  13:  Should  the  Commission 
condition  NRSRO  recognition  on  a 
rating  agency  developing  and 
implementing  procedures  reasonably 
designed  to  ensure  credible,  reliable, 
and  ciurent  ratings?  At  a  minimum, 
should  each  NRSRO  have  rating 
procediu^s  designed  to  ensure  that  a 
similar  analysis  is  conducted  for 
similarly  situated  issuers  and  that 
current  information  is  used  in  the  rating 
agency's  analysts?  What  minimum 
standards  should  the  Commission  use  to 
determine  whether  the  agency's  ratings 
are  current?  Should  each  NRSRO  use 
uniform  rating  symbols,  as  a  means  of 
reducing  the  risk  of  marketplace 
confusion?  When  reviewing  a  rating 
agency's  procedures  for  obtaining 
information  on  which  to  base  a  rating 
action,  should  the  Commission  establish 
minimum  due  diligence  requirements 
for  rating  agencies?  How  could  these 
minimum  requirements  be  developed? 
By  the  Commission?  By  the  industry, 
with  Commission  oversight? 

Question  14:  Should  the  extent  of 
contacts  with  the  management  of  issuers 
(including  access  to  senior  level 
management  of  issuers)  be  a  criterion 
used  to  determine  NRSRO  status? 
Should  the  Commission  limit  the  credit 
ratings  that  can  be  used  for  regulatory 
purposes  to  credit  ratings  that  include 
access  to  senior  management  of  an 
issuer?  If  so,  why? 

Question  15:  To  the  extent  a  credit 
rating  agency  uses  computerized 
statistical  models,  what  factors  should 
be  used  to  review  the  models?  Could  a 
credit  rating  agency  that  solely  uses  a 
computerized  statistical  model  and  no 
other  qualitative  inputs  qualify  as  an 
NRSRO? 

Question  16:  Should  the  size  and 
quality  of  the  credit  rating  agency|s  staff 
be  considered  when  determining 
NRSRO  status?  Should  the  Commission 
condition  NRSRO  recognition  on  a 
rating  agency  adopting  minimum 
standards  for  the  training  and 
qualifications  of  its  credit  analysts?  If 
so,  what  entity  should  be  responsible  for 
oversight  of  qualifications  and  training? 
How  could  the  Commission  verify 
whether  a  member  of  a  rating  agency's 
staff  is  or  was  previously  subject  to 
disciplinary  action  by  a  financial  (or 
other)  regulatory  authority? 


Question  1 7:  Should  the  Commission 
condition  NRSRO  recognition  on  an 
entity's  meeting  standards  for  a 
minimum  number  of  rating  analysts  or 
a  maximum  average  number  of  issues 
covered  per  analyst?  For  example, 
should  the  Commission  question 
whether  a  single  analyst  can  credibly 
and  reliably  issue  and  keep  current 
credit  ratings  on  securities  issued  by 
himdreds  of  different  issuers?  Or  would 
this  level  of  scrutiny  involve  the 
Commission  too  deeply  in  the  business 
practices  of  rating  agencies? 

Qdestion  18:  Is  a  credit  rating 
agency's  organizational  structure  an 
appropriate  factor  to  consider  when 
evaluating  a  request  for  NRSRO  status? 
Should  the  agency  that  seeks 
recognition  consent  to  limiting  its 
business  to  issuing  credit  ratings  or 
could  it  conduct  other  activities,  such  as 
rating  advisory  services? 

Question  19:  Should  the  Commission 
consider  a  credit  rating  agency's 
financial  resources  as  a  factor  in 
determining  NRSRO  status?  If  so,  how? 
Should  NRSRO  recognition  be 
conditioned  on  a  rating  agency  meeting 
minimum  capital  or  revenue 
requirements? 

Other  Factors  To  Be  Considered 

Question  20:  Should  a  rating  agency 
that  confines  its  activity  to  a  limited 
sector  of  the  debt  market  be  considered 
for  NRSRO  recognition?  Should  a  rating 
agency  that  confines  its  activity  to  a 
limited  (or  largely  non-U.S.)  geographic 
area  also  be  considered? 

Question  21:  Should  the  Commission 
consider  a  provisional  NRSRO  status  for 
rating  agencies  that  comply  with 
NRSRO  recognition  criteria  but  lack 
national  recognition? 

Question  22:  Should  the  Commission 
develop  supplemental  criteria  to 
evaluate  ratings  quality  that  would  be 
applicable  to  both  rating  agencies 
performing  traditional  fundamental 
credit  analysis  and  those  primarily 
reliant  on  statistical  models? 

Question  23:  Should  the  Commission 
consider  other  criteria  in  making  the 
NRSRO  determination,  such  as  die 
existence  of  effective  procedures 
reasonably  designed  to  prevent  conflicts 
of  interest  and  alleged  anticompetitive, 
abusive,  and  unfair  practices,  and 
improve  information  flow  surroimding 
the  ratings  process?" 

Question  24:  Should  the  Commission 
expect  NRSROs  to  follow  generally 
accepted  industry  standards  of 
diligence?  If  so,  should  the  Commission 
encoiu-age  the  establishment  of  a 


'  1  See  sections  D,  E,  and  F  infia  for  additional 
discussion  of  these  issues. 


committee  of  market  participants  to 
develop  those  standards?  Or  should 
they  be  devised  through  other  means? 

Recognition  Process 

Question  25:  Should  recognition  of 
NRSROs  occur  through  Commission 
action  (rather  than  through  staff  no-  '^ 
action  letters)?  Should  the  Commission 
establish  an  appeal  process  if  the  staff 
remains  responsible  for  the  recognition 
of  NRSROs? 

Question  26:  Should, the  Commission 
publicize  applications  for  NRSRO 
recognition,  and  seek  public  comment 
on  the  credibility  and  reliability  of  the 
applicant's  ratings? 

Question  27:  Should  the  Commission 
establish  a  time  period  to  ser\'e  as  a  goal 
for  action  on  applications  for  NRSRO 
recognition?  If  so,  would  an  appropriate 
time  period  be  90  days  after  all  required 
information  has  been  received,  or  a 
shorter  or  longer  period? 

C.  Examination  and  Oversight  of 
NRSROs 

Each  of  the  current  NRSROs  is 
registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940  ("Advisers  Act").  The 
Commission's  1997  NRSRO  rule 
proposal  would  have  required  this 
registration.  Commenters  disagree  on 
whether  NRSROs  should  or  could  be 
subject  to  this  amount  of  regulatory 
oversight,  or  even  greater  regulatory 
"oversight.  Some  indicate  that  greater 
regulation  is  essential  given  the 
importance  of  their  credit  ratings  to 
investors,  and  the  influence  such  ratings 
can  have  on  the  securities  markets. 
Others  question  the  authority  and  the 
feasibility  of  the  Commission  to  impose 
greater  oversight.  Some  also  question 
whether  additional  regulatory 
oversight — particularly  the  burdens 
associated  with  the  possibility  of  a 
regulatory  assessment  of  the  quality  of 
ratings  analysis — is  justified  in  light  of 
the  performance  of  credit  rating 
agencies  over  the  past  decades. 

Assuming  the  Commission  can  and 
should  increase  its  ongoing  oversight  of 
NRSROs,  the  Commission  could 
develop  the  following  approach: 

•  The  Commission  could  condition 
NRSRO  recognition  on  a  rating  agency's 
agreeing  to  file  annual  certifications 
with  the  Commission  that  it  continues  • 
to  comply  with  all  of  the  NRSRO 
criteria. 

•  The  Commission  also  could  solicit 
public  comment  annually  on  the 
performance  of  each  NRSRO,  including 
whether  the  NRSRO's  ratings  continue 
to  be  viewed  as  credible  and  reliable. 

•  The  Commission  could  condition 
NRSRO  recognition  on  a  rating  agency's 
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agreeing  to  maintain  speciHed  records 
relating  to  its  ratings  business,  including 
those  relating  to  ratings  decisions. 

•  The  Commission  could  condition 
NRSRO  recognition  on  a  rating  agency's 
agreeing  to  submit  to  regular 
Commission  inspections  and 
examinations  to  determine  compliance 
with  the  appropriate  regulatory  regime 
for  NRSROs. 

•  The  Commission  could  condition 
NRSRO  recognition  on  a  rating  agency's 
agreeing  to  provide  Commission  staff 
with  access  to  all  personnel  and  books 
and  records. 

•  The  Commission  could  condition 
NRSRO  recognition  on  a  rating  agency's 
agreeing  to  cooperate  with  the 
Commission  in  relevant  investigations, 
including  providing  access  to  records 
and  personnel. 

To  seek  commenters'  views  on 
whether  credit  rating  agencies  should  be 
subject  to  ongoing  oversight,  the 
Commission  requests  responses  to  the 
following  questions: 

Question  28:  Should  NRSRO 
recognition  be  conditioned  on  an 
NRSRO's  meeting  the  original 
qualification  criteria  on  a  continuing 
basis?  If  so,  shiHild  a  failure  to  meet  the 
original  qualification  criteria  lead  to 
revocation  of  NRSRO  recognition? 
Should  some  other  standard  of 
revocation  apply? 

Question  29:  What  would  be  the 
appropriate  frequency  and  intensity  of 
any  ongoing  Commission  review  of  an     ~ 
NRSRO's  continuing  compliance  with 
the  original  qualification  criteria? 

Question  30:  Should  NRSRO 
recognition  be  conditioned  on  a  rating 
agency's  hling  annual  certifications 
with  the  Commission  that  it  continues 
to  comply  with  all  of  the  NRSRO 
criteria? 

Question  31:  Should  the  Commission 
solicit  public  comment  on  the 
performance  of  each  NRSRO,  including 
whether  the  NRSRO's  ratings  continue 
to  be  viewed  as  credible  and  reliable?  If 
so,  how  frequently  should  public 
comment  be  solicited  (e.g.,  annually)? 

Question  32:  Should  NRSROs  be 
subject  to  greater  regulatory  oversight?  If 
so,  what  form  should  this  additional 
oversight  take?  If  necessary,  should  the 
Commission  seek  additional 
jurisdictional  authority  from  Congress? 

Question  33:  Should  NRSRO 
recognition  be  conditioned  on  a  rating 
agency's  registering  as  an  investment 
adviser  under  the  Advisers  Act?  If  so, 
how  should  the  various  sections  of  the 
Advisers  Act  apply  to  NRSROs?  Could 
the  Advisers  Act  rules  be  amended  to 
make  them  more  relevant  to  the 
businesses  of  NRSROs?  Alternatively, 
would  it  be  more  appropriate  for  the 


Commission  to  adopt  a  separate 
registration  and  regulatory  regime  for 
NRSROs? 

Question  34:  Should  NRSRO 
recognition  be  conditioned  on 
recordkeeping  requirements  specifically 
tailored  to  the  ratings  business?  Should 
NRSRO  recognition  be  conditioned  on  a 
rating  agency's  maintaining  records 
relating  to  the  ratings  business, 
including  those  relating  to  rating 
decisions? 

Question  35:  Are  there  minimum 
standards  or  best  practices  to  which 
NRSROs  should  adhere?  If  so,  how 
should  these  be  established?  By  the 
Commission?  By  the  industry,  with 
Commission  oversight?  Should  they  be 
incorporated  into  the  conditions  for 
NRSRO  recognition?  Would  it,  or  would 
it  not,  be  a  productive  use  of 
Commission  resources  to  develop  the 
expertise  to  review,  e.g.,  issues  related 
to  the  quality  and  diligence  of  the 
ratings  analysis? 

Question  36:  If  a  currently  recognized 
NRSRO  gave  up  its  NRSRO  recognition 
because  of  concerns  regarding  the 
regulatory  and  liability  environment, 
what  effect,  if  any.  would  that  action 
have  on  the  market? 

D.  Conflicts  of  Interest 

Conflicts  of  interest  may  arise  in 
several  areas  within  a  credit  rating 
agency.  As  registered  investment 
advisers,  the  current  NRSROs  have  a 
legal  obligation  to  avoid  conflicts  of 
interest  or  disclose  them  fully  to 
subscribers.  Reliance  by  credit  rating 
agencies  on  issuer  fees  could  lead  to  a 
conflict  of  interest  and  the  potential  for 
rating  inflation.  While  many 
commenters  believe  that  NRSROs  have 
effectively  managed  this  conflict,  they 
stress  the  importance  of  NRSROs 
implementing  stringent  firewalls, 
independent  compensation,  and  other 
related  procedures.  The  NRSROs  have 
represented  that  they  have  implemented 
a  number  of  policies  and  procedures 
designed  to  assure  the  independence 
and  objectivity  of  the  ratings  process, 
such  as  requiring  ratings  decisions  to  be 
made  by  a  ratings  committee,  imposing 
investment  restrictions,  and  adhering  to 
fixed  fee  schedules.  In  addition,  they 
assert  that  rating  analyst  compensation 
is  merit-based  (e.g.,  based  on  the 
demonstrated  reliability  of  their  ratings), 
and  is  not  dependent  on  the  level  of  fees 
paid  by  issuers  the  analyst  rates. 
Further,  the  NRSROs  take  the  position 
that  their  reputation  for  issuing 
objective  and  credible  ratings  is  of 
paramount  importance  and  that  they 
would  not  jeopardize  their  reputation  by 
attempting  to  appease  an  issuer. 


Some  also  believe  that  conflicts  of 
interest  can  arise  when  credit  rating 
agencies  offer  consulting  or  other 
advisory  services  to  the  entities  they 
rate.  The  NRSROs  generally  represent 
that  they  have  established  extensive 
guidelines  to  manage  conflicts  in  this 
area,  including  firewalls  to  separate 
their  ratings  services  from  other 
ancillary  businesses.  They  also  indicate 
that  advisory  services  presently 
represent  a  very  small  portion  of  their  ■- 
total  revenues.  Commenters  have  also 
expressed  concern  that  conflicts  in  this 
area  could  become  much  greater  if  these 
ancillary  services  were  to  become  a 
substantial  portion  of  an  NRSRO's 
business,  and  suggestions  were  made 
that  their  percentage  contribution  to  the 
total  revenues  of  an  NRSRO  be  capped. 
Others  were  concerned  that  issuers 
could  be  unduly  pressured  to  purchase 
advisory  services,  particularly  in  cases 
where  they  were  solicited  by  a  rating 
analyst  at  an  NRSRO. 

Finally,  some  have  expressed  concern 
that  subscribers,  as  a  practical  matter, 
have  preferential  access  to  rating 
analysts  and,  as  a  result,  inappropriately 
may  learn  of  potential  rating  actions  or 
other  nonpublic  information. 

To  manage  these  potential  conflicts  of 
interest,  the  Commission  could  develop 
the  following  approach: 

•  NRSRO  recognition  could  be 
conditioned  on  a  rating  agency's 
developing  and  implementing 
procedures  to  address  issuer  influence 
(e.g.,  prohibiting  ratings  employees  from 
participating  in  the  solicitation  of  new 
business  or  fee  negotiations,  and  basing 
their  compensation  on  factors  other  than 
business  maintenance  or  development). . 

•  NRSRO  recognition  could  be 
conditioned  on  a  rating  agency's 
developing  and  implementing 
procedures  to  address  subscriber 
influence  (e.g.,  restricting  private 
contacts  between  ratings  employees  and 
subscribers,  to  help  prevent  intentional 
or  inadvertent  disclosure  of  confidential 
issuer  information  and  information 
regarding  forthcoming  rating  changes). 

•  NRSRO  recognition  could  be 
conditioned  on  a  rating  agency's 
developing  and  implementing 
procedures  to  address  issues  regarding 
ancillary  fee-based  services  (e.g., 
establishing  strict  firewalls  between 
ratings  employees  and  ancillary 
business  development,  and  prohibiting 
compensation  of  ratings  employees  from 
being  impacted  by  revenues  from  these 
services). 

•  NRSRO  recognition  could  be 
conditioned  on  a  rating  agency's  having 
adequate  financial  resources  (e.g.,  net 
assets  of  at  least  $100,000,  or  annual 
gross  revenues  of  at  least  $1,000,000)  to 


reduce  dependence  on  individual 
issuers  or  subscribers. 

•  NRSRO  recognition  could  be 
conditioned  on  a  rating  agency's 
deriving  less  than  a  certain  percentage 
of  its  revenues  fe.g.,  3%)  from  a  single 
source  to  help  assure  that  the  NRSRO 
operates  independently  of  economic 
pressures  from  individual  customers. 
To  address  the  concerns  raised  with 
regard  to  conflicts  of  interest,  the 
Commission  requests  commenters' 
views  in  response  to  the  following 
questions: 

Question  37:  Should  the  Commission 
condition  NRSRO  recognition  on  an 
NRSRO's  agreeing  to  document  its 
procedures  that  address  potential 
conflicts  of  interest  in  its  business 
including,  but  not  limited  to,  potential 
issuer  and  subscriber  influence?  If  so, 
what  other  potential  conflicts  should 
these  procedures  address? 

Question  38:  To  what  extent  could 
concerns  regarding  potential  conflicts  of 
interest  be  addressed  through  the 
disclosure  of  existing  and  potential 
conflicts  of  interest  when  an  NRSRO 
publishes  ratings? 

Question  39:  Should  NRSRO 
recognition  be  conditioned  on  an 
NRSRO  prohibiting  employees  involved 
in  the  ratings  process  (e.g.,  rating 
analysts  and  rating  committee  members) 
from  participating  in  the  solicitation  of 
new  business  and  from  fee  negotiations? 
Would  conditioning  NRSRO  recognition 
on  a  rating  agency's  establishing  strict 
firewalls  between  employees  in  these 
areas  and  credit  analysts  address 
potential  conflicts?  Should  the 
Commission  also  address  the  credit 
analyst  compensation  structure  to 
minimize  potential  conflicts  of  interest? 

Question  40:  Should  NRSRO 
recognition  be  conditioned  on  an 
agreement  by  a  rating  agency  not  to  offer 
consulting  or  other  advisory  services  to 
entities  it  rates?  Could  concerns 
regarding  conflicts  of  interest  be 
addressed  by  limiting  or  restricting 
consulting  or  advisory  services  offered 
by  rating  agencies? 

Question  41:  Should  NRSRO 
recognition  be  conditioned  on  a 
prohibition  on  credit  rating  analysts 
employed  by  NRSROs  from  discussing 
rating  actions  with  subscribers?  If  not 
prohibited,  should  the  Commission 
adopt  limits  on  contacts  between 
analysts  and  subscribers?  Or  are  existing 
remedies — antifraud,  contractual,  or 
otherwise — sufficient  to  deter 
inappropriate  disclosures  to 
subscribers? 

Question  42:  Should  NRSRO 
recognition  be  conditioned  on  a  rating 
agency  having  adequate  financial 
resources  (e.g.,  net  assets  of  at  least 


$100,000,  or  annual  gross  revenues  of  at 
least  $1,000,000)  to  reduce  dependence 
on  individual  issuers  or  subscribers? 

Question  43:  Should  NRSRO 
recognition  be  conditioned  on  a  rating 
agency  not  deriving  more  than  a  certain 
percentage  of  its  revenues  (e.g.,  3%) 
from  a  single  source  to  help  assure  that 
the  NRSRO  operates  independently  of 
economic  pressiues  from  individual 
customers? 

Question  44:  Are  there  other  ways  to 
address  potential  conflicts  of  interest  in 
the  credit  rating  business  or  to  minimize 
their  consequences? 

E.  Alleged  Anticompetitive,  Abusive, 
and  Unfair  Practices 

Some  have  alleged  that  certain  of  the 
larger  credit  rating  agencies  abused  their 
dominant  market  position  by  engaging 
in  certain  aggressive  competitive 
practices.  Fitch  complained  that  S&P 
and  Moody's  were  attempting  to 
squeeze  it  out  of  certain  structured 
finance  markets  by  engaging  in  the 
practice  of  "notching" — lowering  their 
ratings  on,  or  refusing  to  rate,  securities 
issued  by  certain  asset  pools  (e.g., 
collateralized  debt  obligations),  imless  a 
substantial  portion  of  the  assets  within 
those  pools  were  also  rated  by  them. 
With  respect  to  unsolicited  ratings, 
some  conunenters  have  questioned  the 
appropriateness  of  a  rating  agency's 
attempting  to  induce  an  issuer  to  pay  for 
a  rating  the  issuer  did  not  request  (e.g., 
sending  a  bill  for  an  imsolicited  rating, 
or  sending  a  fee  schedule  and 
"encouraging"  payment).         ' 
To  address  these  issues,  the 
Commission  could  develop  the 
following  approach: 

•  NRSRO  recognition  could  be 
conditioned  on  a  rating  agency's 
implementing  adequate  procedures  to 
prevent  anticompetitive  and  other 
unfair  practices,  including  prohibitions 
on:  (1)  Requiring  a  ratings  client  to 
purchase  an  ancillary  service  as  a 
precondition  for  performance  of  the 
ratings  service  and,  perhaps,  other 
anticompetitive  practices  (even  those 
that  would  not  violate  the  antitrust 
laws);  and  (2)  engaging  in  specified 
"strong-arm"  tactics  with  respect  to 
imsolicited  ratings. 

The  Commission  invites  commenters' 
views  concerning  the  existence  of  these 
practices  and  requests  commenters' 
views  on  the  following  questions: 

Question  45:  Should  tne  Commission 
identify  specific  einti-competitive 
practices  that  NRSROs  would  agree  to 
prohibit  as  a  condition  to  NRSRO 
recognition?  If  so,  what  are  those 
practices? 

Question  46:  Would  it  be  sufficient  to 
condition  NRSRO  recognition  on  the 


adoption  of  procedures  intended  to 
prevent  anticompetitive,  abusive,  and 
imfair  practices  from  occurring? 

Question  47:  Should  NRSRO 
recognition  specifically  be  conditioned 
on  an  NRSRO's  agreeing  to  forbear  from 
requiring  issuers  to  purchase  ancillary 
services  as  a  precondition  for 
performance  of  the  ratings  service? 

Question  48:  Should  NRSRO 
recognition  specifically  be  conditioned 
on  an  NRSRO's  not  engaging  in 
specified  practices  with  respect  to 
unsolicited  ratings  (e.g.,  sending  a  bill 
for  an  unsolicited  rating,  sending  a  fee 
schedule  and  "encouraging"  pa\Tnent, 
indicating  a  rating  might  be  improved 
with  the  cooperation  of  the  issuer)? 

F.  Information  Flow 

Several  commenters  have  stressed  the 
importance  of  transparency  in  the 
ratings  process.  Among  other  things, 
they  assert  that  fluctuations  in  security 
prices  in  response  to  rating  actions 
could  often  be  less  pronounced  if  credit 
rating  agencies  disclosed  more 
information  about  the  assumptions 
underlying  their  ratings  (e.g.,  specific 
events  that  might  prompt  a  rating 
change),  as  well  as  the  information  and 
documents  reviewed  by  them  in 
reaching  a  ratings  decision  (e.g., 
whether  the  issuer  participated  in  the 
rating  process). 

To  address  issues  that  have  been 
raised  with  regard  to  information  flow 
from  credit  rating  agencies,  the 
Commission  could  develop  the 
following  approach: 

•  NRSRO  recognition  could  be 
conditioned  on  a  rating  agency's 
implementing  procedures  to  assure 
appropriate  disclosure  of  key 
information  about  its  ratings  and  rating 
processes,  including:  (1)  Widespread 
public  dissemination  of  its  ratings;  (2) 
identifying  an  unsolicited  rating  as 
such;  (3)  annual  disclosure  of  specified 
ratings  performance  information;  and  (4) 
public  disclosure  of  the  key  bases  of, 
and  assumptions  underlying,  the  ratings 
decision  (pursuant  to  generally  accepted 
industry  standards  to  be  developed  by  a 
broad-based  committee  of  market 
participants). 

•  NRSRO  recognition  could  be 
conditioned  on  a  rating  agency's 
implementing  procedures  to  assure 
appropriate  public  notification  when  it 
ceases  rating/following  an  issuer. 

To  explore  ways  to  improve  the 
quality  of  information  available  to  users 
of  credit  ratings,  the  Commission 
requests  commenters'  views  on  the 
following  questions: 

Question  49:  Should  the  Commission 
address  concerns  about  information 
flow  from  rating  agencies?  If  so,  should 
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the  Commission  condition  NRSRO 
recognition  on  a  rating  agency's  agreeing 
to  establish  procedures  to  assure  certain 
disclosures  relating  to  its  ratings 
business,  such  as  those  described 
above?  Are  there  other  disclosures  that 
could  be  appropriate? 

Question  50:  Specifically,  should 
NRSRO  recognition  be  conditioned  on  a 
rating  agency  disclosing  the  key  bases 
of,  and  assumptions  underlying  its 
rating  decisions?  If  so,  should  these 
disclosures  be  made  pursuant  to 
standards  developed  by  the  industry,  or 
otherwise? 

Question  51:  Would  it  be  advisable  for 
the  Commission  to  condition  NRSRO 
recognition  on  a  rating  agency's  agreeing 
to  disclose  performance  information 
periodically?  If  so,  what  type  of 
performance  information  would  be  most 
useful?  How  often  should  itbe 
disclosed? 

Question  52:  Should  NRSRO 
recognition  be  conditioned  on  a  rating 
agency's  disclosing  whether  or  not  an 
issuer  participated  in  the  rating  process? 
Or,  could  issuers  be  required  to  make 
such  disclosures? 

Question  53:  Concerns  have  been 
raised  that  certain  credit  rating  agencies 
make  their  credit  ratings  available  only 
to  paid  subscribers,  and  that  it  would  be 
inappropriate  to  require  users  of  credit 
ratings  to  subscribe  for  a  fee  to  an 
NRSRO's  services  to  obtain  credit 
ratings  for  regulatory  purposes.  What 


steps,  if  any,  should  the  Commission 
take  to  address  these  concerns?  For 
example,  should  NRSRO  recognition  be 
conditioned  on  a  rating  agency's 
agreeing  to  public  dissemination  of  its 
ratings  on  a  widespread  basis  at  no  cost, 
as  is  currently  the  case? 

Question  54:  Should  NRSRO 
recognition  be  conditioned  on  a  rating 
agency's  implementing  procedures  to 
assure  public  notification  when  it  ceases 
rating/following  an  issuer.  If  so,  what 
form  of  public  notification  would  be 
appropriate? 

G.  Other 

Diuihg  the  Commission's  review  of 
credit  rating  agencies,  certain  issues 
were  raised  that  do  not  directly  relate  to 
the  topics  discussed  above,  but  on 
which  the  Commission  is  interested  in 
receiving  comment.  First,  the 
Commission  is  interested  in  exploring 
whether  there  are  types  of  information 
that,  if  disclosed  by  an  issuer,  or 
disclosed  in  a  more  meaningful  way, 
would  be  useful  to  rating  agencies  in 
making  their  credit  assessments.  In 
addition,  concerns  were  raised  that  a 
"ratings  cliff  exists  in  the  commercial 
paper  market,  such  that  a  slight 
downgrade  of  an  issuer's  commercial 
paper  rating  can  dramatically  restrict  its 
access  to  the  U.S.  money  markets. 

In  this  regard,  the  Commission  solicits 
commenters'  answers  to  the  following 
questions: 


Question  55:  What  steps,  if  any,  can 
the  Commission  take  to  improve  the 
extent  and  quality  of  disclosure  by 
issuers  to  rating  agencies  or  to  the 
public  generally,  and  in  particular, 
regarding:  (a)  Ratings  triggers  in 
financial  covenants  tied  to  downgrades; 
(b)  conditional  elements  of  material 
financial  contracts;  (c)  short-term  credit 
facilities;  (d)  special  purpose  entities; 
and  (e)  material  future  liabilities. 

Question  56:  Is  it  appropriate  for  the 
Commission  to  take  steps  to  minimize 
the  ratings  "cliff'  that  has  been 
represented  to  be  particularly 
pronounced  in  the  commercial  paper 
market?  If  so,  what  steps  should  the 
Commission  take? 

m.  Solicitation  of  Additional 
Comments 

In  addition  to  the  areas  for  comment 
identified  above,  we  are  interested  in 
any  other  issues  that  commenters  may 
wish  to  address  relating  to  credit  rating 
agencies.  Please  be  as  specific  as 
possible  in  your  discussion  and  analysis 
of  any  additional  issues. 

By  the  Commission. 

Dated:  June  4,  2003. 
Jill  M.  Peterson, 
Assistant  Secretary. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JUNE  12,  2003 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Shell  eggs,  voluntary  grading: 
■USDA  "Produced  From" 

grademark  requirements; 

published  5-13-03 
Tobacco  inspection; 
Flue-Cured  Tobacco 

Advisory  Committee; 

membership  regulations 

amendments;  published  5- 

13-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Water  pollution;  effluent 
guidelines  tor  point  source 
categories: 
Metal  products  and 

machinery;  published  5- 

13-03 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  broadcasting: 

World  Radiocommunication 
Conferences;  frequency 
bands  below  28  MHz;    . 
published  5-13-03 
Correction;  published  6-2- 
03 

HOMELAND  SECURITY  ^ 

DEPARTMENT 

Coast  Guard 

Anchorage  regulations; 

Texas;  published  5-13-03 

HOMELAND  SECURITY 
DEPARTMENT 

Organization,  functions,  and 
authority  delegations: 
Parole  authority; 

implementation;  published 

6-12-03 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Restricted  or  nonmailable 
articles  and  substances — 
Infectious  substances; 
mailing  and  packaging 
standards;  published  6- 
6-03 

TRANSPORTATION 
DEPARTMENT 

Organization,  functions,  and 
authority  delegations: 
Secretarial  successsion; 
published  6-12-03 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
General  Electric  Co.; 
published  5-8-03 

Class  E  airspace;  published  5- 
9-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Nectarines  and  peaches 
grown  in — 

Califomia;  comments  due  by 

6-20-03;  published  4-21- 

03  [FR  03-09672] 
Potatoes  (Irish)  grown  in — 
Colorado;  comments  due  by 

6-16-03;  published  5-30- 

03  (FR  03-13519] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products; 

Portland  International 
Airport,  OR;  livestock 
exportation  port 
designation;  comments 
due  by  6-18-03;  published 
5-19-03  [FR  03-12389] 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Exotic  Newcastle  disease; 
quarantine  area 
designations —  = 

Texas  and  New  Mexico; 
comments  due  by  6-16- 
03;  published  4-16-03 
[FR  03-09322] 
Plant-related  quarantine, 
domestic: 

Asian  longhorned  bettle; 
comments  due  by  6-18- 
03;  published  5-19-03  [FR 
03-12390] 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection; 
Multi-serve,  meal-type  meat 
and  poultry  prockicts; 
nutrient  content  claims; 
comments  due  by  6-16- 
03;  published  4-16-03  [FR 
03-09258] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration  ;^ 

Fishery  conservation  and  ' 

management: 


Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
South  Atlantic  pelagic 
sargassum  habitat; 
comments  due  by  6-16- 
03;  published  4-17-03 
[FR  03-09490] 
Northeastem  United  States 
fisheries — 

Atlantic  mackerel,  squid, 
and  butterfish; 
comments  due  by  6-19- 
03;  published  5-20-03 
[FR  03-12648] 
South  Atlantic  fisheries — 
South  Atlantic  pelagic 
sargassum  habitat;     ' 
correction;  comments 
due  by  6-16-03; 
published  5-5-03  [FR 
03-10802] 
West  Coast  States  and. 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  6-17- 
03;  published  6-2-03 
[FR  03-13704] 
DEFENSE  DEPARTMENT 
Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS); 
TRICARE  program- 
National  Defense 
Authorization  Act  for 
2002  FY; 

implementation;  medical 
benefits,  etc.;  comments 
due  by  6-16-03; 
published  4-16-03  [FR 
03-09153] 
Federal  Acquisition  Regulation 
(FAR): 

Federal  Supply  Schedules 
services  and  blanket 
..,      purchase  agreements: 
comments  due  by  6-17- 
03;  published  4-18-03  [FR 
03-09554] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  \A\approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
Colorado;  comments  due  by 

6-16-03:  published  5-15- 

03  [FR  03-12025] 
Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States: 
Pennsylvania;  comments 

due  by  6-19-03;  published 

5-20-03  [FR  03-12474] 
Tennessee;  comments  due 

by  6-16-03;  published  5- 

16-03  [FR  03-12178] 
Utah;  comments  due  by  6- 

16-03;  published  5-15-03 

[FR  03-12027] 


Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Allethrin,  etc.;  nomenclature 
changes;  comments  due 
by  6-17-03;  published  4- 
18-03  [FR  03-09484] 
Propylene  oxide,  etc.; 
nomenclature  changes; 
comments  due  by  6-16- 
03:  published  4-17-03  (FR 
..    03-09483] 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Financing  eligibility  and 
scope,  loan  policies  and 
operations,  and  general 
provisions — 

Credit  and  related 
services;  miscf  llaneous ' 
amendments;  comments 
due  by  6-20-03; 
published  5-21-03  [FR 
03-12631] 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  loan  bank 
system: 

Bank  director  eligibility.  - 
af)pointment,  elections: 
comments  due  by  6-17- 
03;  published  3-19-03  [FR 
03-06595] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Federal  Supply  Schedule^ 
services  and  blanket 
purchase  agreements; 
comments  due  by  6-17- 
03;  published  4-18-03  [FR 
03-09554] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medical  devices: 
General  and  plastic  surgery 
devices — 
Silicone  sheeting: 
classification:  comments 
due  by  6-18-03: 
published  3-20-03  [FR 
03-06646] 
Reports  and  guidance 
documents:  availability,  etc.: 
Developing  Medical  Imaging 
Drug  and  Biological 
Products;  comments  due 
by  6-18-03;  published  5- 
19-03  [FR  03-12370] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Health  insurance  reform: 
Health  Insurance  Portability 
and  Accountability  Act  of   ' 
1996— 

Civil  money  penalties; 
investigations 
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procedures,  penalties 
imposition,  and 
hearings;  comments 
due  by  6-16-03; 
published  4-17-03  [FR 
03-09497] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  watenways  safety: 
Port  Valdez  and  Valdez 
Narrows.  AK;  secunty 
zone:  comments  due  by 
6-15-03;  published  5-16- 
03  [FR  03-12183] 
Tampa  Bay.  FL;  security 
zones;  comments  due  by 
6-17-03;  published  4-18- 
03  [FR  03-09650] 
Regattas  and  marine  parades, 
and  drawbridge  operations: 
Toledo  Tall  Ships  Parade. 
OH;  comments  due  by  6- 
15-03;  published  5-20-03 
[FR  03-12492] 

HOMELAND  SECURITY 
DEPARTMENT 

Critical  Infrastructure 
Information:  handling 
procedures;  comments  due 
by  6-16-03;  published  4-15- 
03  [FR  03-09126] 
JUSTICE  DEPARTMENT 
Prisons  Bureau 
Inmate  control,  custody,  care, 
etc.: 

Emergency  operations: 
comments  due  by  6-16- 
03:  published  4-16-03  [FR 
03-09310] 

LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  Arbitration  Royalty 
Panel  rules  and  procedures: 
Sound  recordings  and 

ephemeral  recordings; 

digital  performance  right; 

comments  due  by  6-19- 

03;  published  5-20-03  [FR 

03-12349] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Federal  Supply  Schedules 
services  and  blanket 


purchase  agreements; 
comments  due  by  6-17- 
03;  published  4-18-03  [FR 
03-09554] 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

NARA  facilities: 
Public  use;  threats  added 
as  prohibited  behavior; 
comments  due  by  6-17- 
03;  published  4-18-03  [FR 
03-09585] 

Correction;  comments  due 
by  6-17-03;  published 
5-2-03  [FR  03-10808] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Nasdaq-listed  securities: 
uniform  trading  rules; 
petition;  comments  due  by 
,  6-19-03;  published  5-20- 
03  [FR  03-12604] 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits  and 
supplemental  security 
income: 
Mental  disorders;  medical 

evaluation  criteria; 

comments  due  by  6-16- 

03;  published  3-17-03  [FR 

03-06278] 

STATE  DEPARTMENT 

Claims  and  stolen  property: 
Stolen  property  under  treaty 
with  Mexico;  CFR  part 
removed;  comments  due 
by  6-16-03;  published  5- 
16-03  (FR  03-12294] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Bell;  comments  due  by  6- 
16-03;  published  4-16-03 
[FR  03-09011] 
Boeing;  comments  due  by 
6-16-03;  published  5-1-03 
[FR  03-10728) 
Dassault;  comments  due  by 
6-19-03;  published  5-20- 
03  [FR  03-12110] 
Learjet;  comments  due  by 
6-20-03;  published  4-21- 
03  [FR  03-09430] 


McDonnell  Douglas; 
comments  due  by  6-16- 
03;  published  4-15-03  [FR 
03-08892] 

Rayttwon;  comments  due  by 
6-20-03;  published  5-5-03 
[FR  03-10726] 

Rolls-Royce  Deutschland 
Ltd.  &  Co.  KG;  comments 
due  by  6-16-03;  published 
4-15-03  [FR  03-09017] 

Class  E  airspace;  comments 
due  by  6-16-03;  published 
4-21-03  [FR  03-09729] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Occupant  crash  protection — 
Future  air  bags  designed 
to  create  less  risk  of 
serious  Injuries  for  small 
women  and  young 
children,  etc  : 
requirements  phase-in; 
comments  due  by  6-19- 
03;  published  5-5-03 
[FR  03-10945) 
Motor  vehicle  theft  prevention 
standard: 

Passenger  motor  vehicle 
theft  data  (2001  CY); 
comments  due  by  6-16- 
03;  published  4-15-03  [FR 
03-09186] 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

National  banks: 
Securities;  reporting  and 
disclosure  requirements; 
comments  due  by  6-20- 
03;  published  5-21-03  [FR 
03-12259] 


UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  t)ecome  Federal  laws.  It 
may  be  used  In  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 


www.  nara.gov/fedreg/ 
plawcurT.html. 

The  text  of  laws  is  not 
published  in  the  Federal  ' 
Register  but  may  be  ordered 
In  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents. 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone.  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

S.  243/P.L.  108-28  . 

Concerning  participation  of 
Taiwan  in  the  Worid  Health 
Organization.  (May  29,  2003; 
117  Stat.  769) 

S.  33(VP.L.  108-29 

Veterans'  Memorial 
Preservation  and  Recognition 
Act  of  2003  (May  29,  2003; 
117  Stat.  772)  . 

S.  870/P.L.  10S-30 

To  amend  the  Richard  B. 
Russell  National  School  Lunch 
Act  to  extend  the  availability 
of  funds  to  carry  out  the  fruit 
and  vegetable  pilot  program. 
(May  29,  2003;  117  Stat.  774) 

Last  List  Mav  30,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  tittp:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service      ~ 
See  Commodity  Credit  Corporation 
See  Farm  Service  Agency 
See  Federal  Crop  Insurance  Corporation 
See  Food  and  Nutrition  Service 
*^       See  Forest  Service 

See  Grain  Inspection,  Packers  and  Stockyards 

Administration 
See  Rural  Business-Cooperative  Service 
See  Rural  Housing  Service 
See  Rural  Utilities  Service 

Air  Force  Department 

NOTICES 

Agency  information  Collection  activities:  proposals,    ' 
submissions,  and  approvals,  35391 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Viruses,  serums,  toxins,  etc.: 

Biological  products:  residual  free  formaldehyde  content 
determination;  standard  requirements,  .35282-35283 

Army  Department 

See  Engineers  Corps 
NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Amine  azide  propellant,  35391 
Controlled  debonding  of  elements  using  shape  memor\' 

alloy  actuators;  article  and  method,  35391 
Easy  access  dental  field  operating  and  treatment  system 

having  over-the-patient  delivery.  35391-35392 
Enzymatic  polymerization  of  anilines  or  phenols  around 

a  template,  35392 
Microfluidized  leishmania  lystate  andmethods  of  using 

and  making,  35392 
Shaped  charge  explosive  device  and  method  of  making 

same,  35392 
Spread  spectrum  image  steganography.  35392 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  35416-35418 
Meetings: 
Disease,  Disability,  and  Injury  Prevention  and  Control 

Special  Emphasis  Panels,  35418 
Injury  Prevention  and  Control  Advisory  Committee, 

35418-35419 
National  In.stitute  for  Occupational  Safety  and  Health—     - 
Safety  and  Occupational  Health  Study  Section,  35419 
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Civil  Rights  Commission    ^ 

NOTICES 

Meetings;  State  advison,-  committees: 
Alabama,  Arkansas,  Louisiana,  and  Mississippi,  35380- 

35381 
Florida,  Georgia.  Kentucky.  North  Carolina,  South 

Carolina,  and  Tennessee,  35381 
Penn.sylvania,  35381 

Coast  Guard 

RULES 

Drawbridge  operations: 
Florida.  35296-35297 

Commerce  Department 

See  Industry  and  Security  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list:  additions  and  deletions.  35379-35380 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Macau.  35388 
Macedonia.  35388-35389 
Malaysia,  35389-35390 
Textile  and  apparel  categories: 
African  Growth  and  Opportunity  Act;  short  supplv 
requests — 
Light-  and  medium-weight  dyed  warp  pile  cotton      • 
velvet  for  use  in  apparel  articles,  35390-35391 

Commodity  Credit  Corporation 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Grassland  Reserve  Program.  35360-35363 

Comptroller  of  the  Currency 

RULES 

Debt  cancellation  contracts  and  debt  suspension 

agreements;  national  bank  standards;  compliance  date 
,    change.  35283-35285 

Defense  Department 

See  Air  Force  Department 
See  Army  Department 
See  Engineers  Corps 
See  Navy  Department 

Drug  Enforcement  Administration 

RULES 

Schedules  of  controlled  substances:  "  ' 

Anabolic  steriod  products 
Suspension,  35293-35294 
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Education  Department  , 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Postsecondary  education — 
Strengthening  Institutions,  American  Indian  Tribally 
Controlled  Colleges  and  Universities,  and  other 
programs,  35393-35394 

Employment  and  Training  Administration 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Workforce  security  programs;  unemployment 

compensation  and  public  employment  services; 
Unemployment  Insurance  Program  Letters 
interpreting  Federal  law,  35429-35444 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
35444-35454 

* 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
See  Western  Area  Power  Administration 

Engineers  Corps 

NOTICES 

Environmental  statements;  notice  of  intent: 
,  Woodbridge  River  Basin.  Middlesex  County,  NJ;  flood 

control  and  aquatic  ecosystem  restoration  study, 

35392-35393 

Environmental  Protection  Agency 

RULES 

Air  programs;  approval  and  promulgation;  State  plans  for 
designated  facilities  and  pollutants: 
Various  States,  35299-35303 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Imidacloprid,  35303-35315 
Toxic  substances:  . 

SigniHcant  new  uses — 
Burkholderia  cepacia  complex.  35315-35320  • 
PROPOSED  RULES 

Air  programs;  approval  and  promulgation;  State  plans  for 
designated  facilities  and  pollutants: 
Various  States,  35348-35349 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Humates,  35349-35354 
NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 

Comment  availability,  35407-35408  ' 

Weekly  receipts,  35406-35407 
Water  pollution  control: 
National  Pollutant  Discharge  Elimination  System — 
Colorado;  Federal  facility  small  municipal  separate 
storm  sewer  systems;  storm  water  discharges; 
general  permit,  35408-35409 

Farm  Service  Agency 

PROPOSED  RULES 
Program  regulations: 
Value-added  producer  grants  and  agricultural  innovation 
centers.  35321-35334 


Federal  Aviation  Administration 

RULES 

Air  traffic  operating  and  flight  rules,  etc.: 

Iraq;  flights  within  territory  and  airspace;  prohibition 
removed,  35523-35524 
Airworthiness  directives: 

Pratt  &  Whitney,  35286-35287    ' 
Airworthiness  standards: 
Special  conditions — 
Raytheon  Aircraft  Co.  HS  125  Series  700A  and  700B 
airplanes;  correction,  35285 
Class  E  airspace,  35287-35288 
Commercial  space  transportation;,  licensing  regulations; 

technical  amendments,  35289-35290 
Federal  airways  and  jet  routes,  35288-35289 
PROPOSED  RULES 
Airworthiness  standardsr 
Special  conditions — 

Boeing  Model  777  series  airplanes,  35335-35345 
NOTICES 
Advisory  circulars;  availability,  etc.: 

Reusuable  software  components,  35472 
Meetirigs:  ' 

RTCA,  Inc.,  35473 

RTCA  Program  Management  Committee,  35472-35473 
Reports  and  guidance  documents;  availability,  etc.: 
Diesel  Engine  Installation;  policy  statement,  35473 
Multi-function  displays;  installation  approval  using 
Approved  Model  List  Supplemental  Type 
Certification  Process;  policy  statement,  35473-35474 

Federal  Communications  Commission 

NOTICES 

Common  carrier  services: 
Telecommunications  relay  services — 
Consumer  information  and  complaints;  office  or 
contact  person  requirement,  35409-35410 

Federal  Crop  Insurance  Corporation 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Risk  Management  Education  Commodity  Partnerships 
and  Crop  Insurance  Education  in  Targeted  States, 
35363-35372 
Risk  management  research  partnerships,  35372-35376 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
FPL  Energy  Seabrook,  LLC.  et  al.,  35394-35395 
Midwest  Independent  Transmission  System  Operator, 
Inc.,  et  al..  35395-35398 

* 
Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  35410-35411 
Formations,  acquisitions,  and  mergers,  35411 

Federal  Retirement  Thrift  Investment  Board 

RULES 

Thrift  Savings  Plan: 

New  record  keeping  system,  implementation  decisions, 
and  addition  of  post-employment  withdrawal 
methods;  miscellaneous  amendments,  35491-35521 
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Food  and  Drug  Administration 

RULES 
Human  drugs: 

Skin  protectant  products  (OTC) — 

Astringent  product.s;  final  monograph.  35290-35293 
PROPOSED  RULES 
Human  drugs: 

Skin  proteRtant  products  (OTC)— 

Astringent  products:  final  monograph.  35346-:j5348 
NOTICES 

Reports  and  {•uidanccj  docunnMits:  availability,  etc.: 

Juice  processing:  HAC:CP  principles  application: 

standardized  training  curricniuni.  35420 

Food  and  Nutrition  Service 

NOTICES 

Agency  information  collection  activities:  proposals, 
submissions,  and  approvals.  35376-35377 

Forest  Service 

NOTICES 

Environmental  statements:  notice  of  intent: 
Nez  Perce  National  Forest.  ID.  35377-35379 

General  Accounting  Office  ■ 

NOTICES 

Commercial  activities  performance  (OMB  Circular  A-76): 
Bid  protest  regulations,  etc..  35411-35413 

General  Services  Administration 

NOTICES 

Environmental  statements:  notice  of  intent: 
Silver  Spring,  MD:  Food  and  Drug  Administration; 
campus  expansion  and  new  eastern  access  road. 
35413-35414 

Grain  Inspection,  Packers  and  Stockyards  Administratid^n 

RULES 
Fees: 
Official  inspection  and  weighing  ser\'ices 
Correction.  35490 

Health  and  Human  Services  Department 

Sec  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

NOTICES 

Meetings: 

Vital  and  Health  Statistics  National  Committee.  35414 
Reports  and  guidance  documents:  availability,  etc.: 
Cystic  fibrosis;  mucus  and  mucins  in  bronchoalveolar  " 
lavage  fluids  from  infants:  characterization:  research 
protocol.  35414-35415 
Sleep  mechanism  in  children;  role  of  metabolism; 
research  protocol,  35415-35416 

Health  Resources  and  Services  Administration 

NOTICES  , 

Meetings: 
Infant  Mortality  Advisory  Committee,  35420-35421 

Homeland  Security  Department 

See  Coast  Guard 

RULES 

Organization,  functions,  and  authority  delegations: 
Immigration  powers  and  authority  for  officers  and 

employees;  Internal  review  process  for  standards  for 
enforcement  activities;  revisions.  35273-35282 


NOTICES 

Meetings: 
Homeland  Security  Advisory  Council.  35421 

Housing  and  Urban  Devetopment  Department 

NOTICES 

Agency  information  collection  activities;  proposals. 

submissions,  and  approvals.  35421-35422 
Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
.  Excess  and  surplus  Federal  property.  35422 
Meetings: 

Manufactured  Housing  Consensus  Committee:  conference 
call.  35423 

Industry  and  Security  Bureau 

NOTICES 

Export  transactions: 

Best  practices  for  expnrters/re-exporters  and  trade 

facilitation/freight  forwarding  companies  regarding' 
dual-use  items  transit,  transshipment,  and  reexport 
Correction.  35381 

Interior  Department 

See  Land  Management  Bureau 

Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities:  proposals.     ' 
submissions,  and  approvals.  35484-35485 

International  Trade  Administration 

NOTICES 

Antidumping:  ^  " 

Glycine  from — 
;    China.  35382-35383 
Saccharin  from — 

China.  35383 
Silicon  metal  from' — 

China.  35383-35384 
Welded  stainless  steel  pipe  from — 
Taiwan.  35384-35385 
Antidumping  and  countervailing  duties: 
Durum  wheat  and  hard  red  spring  wheat  from — 
Canada.  35381-35382 
Grants  and  cooperative  agreements;  availabilitv.  etc.: 
International  Buyer  Program;  domestic  trade  shows 
support  (2005  FY).  35385-35386 

Justice  Department 

See  Drug  Enforcement  Administration 
NOTICES 
■  Agency  information  collection  activities:  proposals, 
submissions,  and  approvals.  35427-35429 

Labor  Department 

See  Employment  and  Training  Administration 

See  Employment  Standards  Administration 

See  Occupational  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Horning  Seed  Orchard,  OR;  pest  management  program, 

35423-35424 
Provolf  and  Sprague  Seed  Orchards.  OR:  pest 

management  program.  35424-35425 
Southwest  Oregon:  Port-Orford-cedar  management,  35425 
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Tyrell  Seed  Orchard.  OR;  pest  management  program, 

35426 
West  Mojave  Plan.  CA.  35426-35427 

National  Aeronautics  and  Space  Administration 

RULES 

Grant  and  Cooperative  Agreement  Handbook: 

Unsolicited  proposals,  35290 
NOTICES 
Agency  information  collection  activities;  proposals. 

submissions,  and  approvals.  35455 
Meetings: 
Transformation  activities  and  initiatives;  forum  between 
agency's  senior  management  and  company 
representatives.  35455-35456 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Evergreen  Performance  &  Compliance,  Inc..  35456 
HyPerComp  Engineerings.  Inc..  35456 
Intellimotion.  Inc..  35456 
Phoenix  Systems  International.  Inc.,  35456-35457 

National  Highway  Traffic  Safety  Administration    ' 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 
Brake  hoses 
Correction.  35354 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
West  Coast  States  and  Western  Pacific  fisheries — 
Pacific  Coast  groundfish,  35354-35359 
NOTICES 

Marine  mammals: 
Commercial  fishing  operations;  incidental  taking — 
Atlantic  Large  Whale  Take  Reduction  Plan,  35386- 
35388 

Navy  Department 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing, 

35393 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 

exclusive: 
Star  Cyroelectronics,  35393 

Nuclear  Regulatory  Commission 

NOTICES 
Meetings: 

Nuclear  Waste  Advisory  Committee,  35457 
Reports  and  guidance  documents;  availability,  etc.: 
Panoramic  and  underwater  irradiators  authorized  to 
possess  greater  than  370  TerraBecquerels  of 
byproduct  material  in  form  of  sealed  sources,  35458- 
35462 

Occupational  Safety  and  Health  Administration 

NOTICES 

Meetings: 
Occupational  Safety  and  Health  National  Advisory 
Committee,  35454-35455 

Pension  Benefit  Guaranty  Corporation 

RULES 

Single-employer  plans: 
Allocation  of  assets — 
Interest  assumptions  for  valuing  and  paying  benefits, 
35294-35296 


NOTICES  "<r> 

Employee  Retirement  Income  Security  Act: 
International  Longshoremen's  and  Warehousemen's 
Union-Pacific  Maritime  Association  Pension  Plan; 
special  withdrawal  liability  rules;  approval.  35462- 
35466 
Multiemployer  plans: 
Interest  rates  and  assumptions.  35466 

Personnel  Management  Office 

RULES 

Employment: 
Homeland  Security  Act  of  2002;  implementation — 
Severe  shortage  of  candidates  and  critical  hiring  needs; 
Governmentwide  human  resources  flexibilities 
(direct-hire  authority,  etc.).  35265-35270 
Retirement: 
Homeland  Security  Act  of  2002— 
Voluntary  early  retirement.  35270-35273 

Postal  Service 

NOTICES 

Government  Performance  and  Results  Act: 
Five-year  strategic  plan  (2004-2008);  revision  and  update, 
35467-35468 

Public  Debt  Bureau 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals.  35485-35489 

Rural  Business-Cooperative  Service 

PROPOSED  RULES 
Program  regulations: 
Value-added  producer  grants  and  agricultural  innovation 
centers,  35321-35334 

Rural  Housing  Service 

PROPOSED  RULES 

Program  regulations: 
Value-added  producer  grants  and  agricultural  innovation 
centers,  35321-35334 

Rural  Utilities  Service 

PROPOSED  RULES 
Progrcun  regulations: 
Value-added  producer  grants  and  agricultural  innovation 
centers,  35321-35334 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  35468-35469 
Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange  LLC,  35469-35472 

Small  Business  Administration 

RULES 

Small  business  size  standards:  ^ 

Nonmanufacturer  rule;  waivers — 
Overhead  ftber  optic  groundwire  and  ancillary 
hardware  components,  35285    . 
PROPOSED  RULES 

Small  business  size  standards:  > 

Nonmanufacturer  rule;  waivers — 
Other  ordnance  and  accessories  manufacturing,  35334 
Small  arms  manufacturing,  35334-35335 
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Surface  Transportation  Board 

NOTICES 

Railroad  oporation.  ucquisititm.  construction,  v.U:.: 
Kansas  City  Sinitliirm  ot  .il..  3.'i474-.'l.'>480 

Textile  Agreements  Implementation  Committee 

See  Committ(H;  for  Iho  Implemtmtatiun  of  Toxlilo 
Agreemonis 

Transportation  Department 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  .Safrfx  Adiniiiislralieni 

See  Surface  Tran.sportalion  Hiuinl 

Treasury  Department 

See  C(miptrollor  of  lliu  fiurrmcv 
See  Internal  Revenue  Sorv  ic«! 
See  Public  Dnht  Bureau 
NOTICES 

Agency  information  colltjction  activitirs:  proposals, 
submissions,  and  approvals.  :{54H0-;}54a4 

Veterans  Affairs  Department 

RULES 

Privacy  Act;  implem«;ntation.  3.'i297-3."!2H9 


Western  Area  Power  Administration 

NOTICES  ^ 

P«i\v«!r  ^ati^  'idjustmi-nts:   ' 

Lovrliiud  Area  Prnjorts.  35398-35402 

Pick-Sli..in  Mis.souri  Basin  Program-Eastern  Division, 
.'ir»4()2-3.'j4l)H 


Separate  Parts  In  This  Issue , 

Part  II 

Fi;dt!ial  Rptin-nu-nt  Thrift  Investment  Board,  35491-35521 

Part  IR 

Tianspi.rlation  Department.  Federal  Aviation 
Administration.  3.5523-35524 


Reader  Aids 

Cnnsiill  th(!  Reader  Aids  .setrtion  at  the  end  of  this  is.sue  for 
piiiin.'  luimJH'rs.  online  resources,  finding  aids,  reminders, 
and  notice  uf  nuently  enacted  public  laws. 

To  suliscribi"  to  the  Federal  Register  Table  of  Contents 
LjSTSKK\'  i'l(<(:tronic  mailing  list,  go  to  http:// 
lisl.ser\  .accesi«.gpf).gov  and  .select  Online  mailing  list 
archives.  FI;DRE(,T0C-L.  Join  or  leave  the  list  (or  change 
settings):  then  follow  the  in.structions.  * 
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Rules  and  Regulations 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  230,  301,  316, 333,  337, 
and  410 

RIN  3206-AJ  99 

Organization  of  the  Government  for 
Personnel  Management,  Overseas 
Employment,  Temporary  and  Term 
Employment,  Recruitment  and 
Selection  for  Temporary  and  Term 
Appointments  Outside  the  Register, 
Examining  System,  and  Training 

agency:  Office  of  Personnel 
Management. 

ACTION:  Interim  rule  with  request  for 
comments. 


SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  interim 
regulations  to  implement  certain 
Governmentwide  human  resources 
flexibilities  contained  in  the  Homeland 
Security  Act  of  2002.  This  regulation 
provides  agencies  with:  increased 
flexibility  in  assessing  applicants  using 
alternative  (category-based)  rating  and 
selection  procedures;  the  ability  to 
select  qualified  candidates  for  positions, 
including  temporary  and  term  positions, 
in  the  competitive  service  using  direct- 
hire  procedures;  the  authority  to  pay  or 
reimburse  the  costs  of  academic  degree 
training  from  appropriated  or  other 
available  funds  under  specified 
conditions;  and  increased  flexibility  in 
the  use  of  academic  degree  training  to 
address  agency-specific  human  capital 
requirements  and  objective^.  This 
interim  regulation  will  also  remove  part 
333  of  title  5,  Code  of  Federal 
Regulations,  Recruitment  and  Selection 
for  Temporary  and  Term  Appointments 
Outside  the  Register,  and  all  related 
references  to  this  part,  including  the 
authority  to  appoint  using  temporary 
appointments  pending  establishment  of 
a  register  (TAPER). 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  t>ooks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week 


DATES:  These  regulations  are  effective 
June  13,  2003.  We  will  consider 
comments  received  on  or  before  August 
12,2003. 

ADDRESSES:  Send,  deliver  or  fax  written 
comments  to  Ms.  Ellen  E.  TunstalJ, 
Deputy  Associate  Director  for  Talent 
and  Capacity  Policy,  U.S.  Office  of 
Personnel  Management,  Room  6551, 
1900  E  Street,  NW.,  Washington,  DC 
20415-9700;  e-mail  employ@opm.gov, 
fax:  (202)  606-2329. 
FOR  FURTHER  INFORMATION  CONTACT:  On 
alternative  rating  and  selection 
procedures  and  direct-hire  authority, 
Ms.  Suzy  Barker  by  telephone  at  (202) 
606-0830,  fax  at  (202)  606-2329  or  by 
e-mail  at  smbarker@opm.gov.  On 
emergency  indefinite  appointments, 
overseas  employment,  TAPER,  and 
outside  the  register  appointments,  Ms. 
Diane  Tyrrell  by  telephone  at  (202)  606- 
0830,  fax  at  (202)  606-2329  or  by  e-mail 
at  dmtyrrei@opm.gov.  On  training,  Ms. 
La  Veen  M.  Ponds  by  telephone  at  (202) 
606-1394,  fax  at  (202)  606-2329  or  by 
e-mail  at  lmponds@opm.gov.  Ms. 
Barker,  Ms.  Tyrrell  and  Ms.  Ponds  may 
also  be  contacted  by  TTY  at  (202)  418- 
3134. 

SUPPLEMENTARY  INFORMATION:  On 
November  25,  2002,  the  President 
signed  the  Homeland  Security  Act  of 
2002  (Act),  Public  Law  107-296,  into 
law.  This  Act  provides  Federal  agencies 
with  a  number  of  human  resources  (HR) 
flexibilities.  These  flexibilities  include 
direct-hire  authority  and  alternative 
(that  is,  category)  rating  and  selection 
procedures,  which  will  aid  in 
recruitment  and  hiring.  The  Act  also 
provides  Federal  agencies  with  the 
authority  to  pay  or  reimburse  employees 
for  the  costs  of  academic  degree 
training. 

Direct-Hire  Authority 

Title  5  U.S.C.  3304  provides  agencies 
with  the  authority  to  appoint  candidates 
directly  to  jobs  for  which  OPM 
determines  that  there  is  a  severe 
shortage  of  candidates  or  a  critical 
hiring  need.  The  requirements  and 
justification  for  the  direct  hire 
authorities  are  presented  separately  and 
distinct  from  each  other  in  these  interim 
regulations. 

We  are  soliciting  comments  on 
whether  we  should  combine  the 
requirements  and  justification  for  a 
severe  shortage  of  candidates  and 
critical  hiring  needs  into  a  single  section 
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or  keep  them  in  separate  sections  as 
written. 

OPM  may  decide,  on  its  own,  that  a 
severe  shortage  of  candidates  or  a 
critical  hiring  need  exists,  either 
Governmentwide  or  in  specified 
agencies,  for  one  or  more  specific 
occupational  series,  grades  (or 
equivalent),  or  geographic  locations. 
Alternatively,  an  agency  may,  in  a 
written  request  to  OPM,  identif>'  the 
position(s)  for  which  it  believes  a  severe 
shortage  or  a  critical  hiring  need  exists. 
The  agency  must  include  relevant 
.  evidence,  as  described  below,  to  support 
its  request.  Agencies  that  use  this  direct- 
hire  authority  must  adhere  to  public 
notice  requirements,  as  set  forth  in  5 
U.S.C.  3327  and  3330,  and  5  CFR  part    , 
330,  subpart  G. 

To  demonstrate  that  a  severe  shortage 
of  candidates  exists  for  a  position  or 
group  of  positions,  an  agency  must 
provide  information  showing  that  it  is 
unable  to  identify  candidates  possessing 
the  competencies  required  to  perform 
the  necessary  duties  of  the  position 
despite  extensive  recruitment,  extended 
announcement  periods,  and  the  use,  as 
applicable,  of  hiring  flexibilities  such  as 
recruitment  and  relocation  incentives. 
In  determining  whether  there  is  a  severe 
shortage  of  candidates  for  a  position  or 
group  of  positions,  OPM  will  consider 
all  relevant  evidence,  including  an 
agency's  demonstrated  recruitment 
efforts,  human  capital  management 
strategic  plans  that  forecast  agency  ' 
workforce  needs,  relevant  analyses 
made  in  connection  with  an  agency's 
workforce  planning  efforts,  labor  market 
data,  and  employment  trends.  OPM  will 
also  consider  whether  a  nationwide  or 
geographical  skills  shortage  exists,  as 
well  as  the  extent  to  whic^  the 
position(s)  at  issue  are  located  in  an 
undesirable  geographic  location,  will 
require  the  incumbent  to  perform 
onerous  or  undesirable  duties,  or  will 
require  the  incumbent  to  work  under 
extraordinary  or  extreme  conditions. 
To  prove  that  a  critical  hiring  need 
exists,  an  agency  must  demonstrate  that 
it  has  a  critical  need  to  fill  the  position 
or  positions  to  meet  mission 
requirements  brought  about  by  an 
exigency  such  as  a  national  emergency, 
threat  or  potential  threat,  environmental 
disaster,  or  other  unanticipated  or 
unusual  event  or  mission  requirement. 
A  critical  hiring  need  may  also  be 
triggered  by  the  need  to  conform  to 
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requirements  of  law.  Presidential 
directive  or  Administration  initiative,  or 
a  congressional  or  other  mandate  to 
meet  new  or  expanded  mission 
requirements  by  a  particular  date.  In  a 
request  for  direct-hire  authority  due  to 
a  critical  hiring  need,  an  agency  must 
provide  sufficient  evidence  to 
demonstrate  that  filling  the  position(s) 
is  critical  to  the  agency's  mission  and 
that  the  use  of  other  hiring  authorities 
is  impracticable  or  ineffective. 

To  provide  agencies  with  the  ability 
to  use  the  new  direct-hire  authority,  as 
appropriate,  for  temporary  and  term 
appointments,  emergency-indefinite 
appointments  in  a  national  emergency, 
and  overseas  limited  appointments, 
OPM  is  revising  5  CFR  230.402,  Agency 
Authority  to  Make  Emergency-indefinite 
Appointments  in  a  National  Emergency; 
5  CFR  part  301,  subpart  B,  Overseas 
Limited  Appointments;  5  CFR  316.302, 
Selection  of  Term  Employees;  and  5 
CFR  316.402,  Procedures  for  Making 
Temporary  Appointments. 

This  interim  regulation  will  add 
subpart  B  to  5  CFR  part  337  and  amends 
5  CFR  parts  230,  301  and  316. 

Elimination  of  Outside-the-Register 
Procedures 

OPM  is  eliminating  5  CFR  part  333. 
Recruitment  and  Selection  for 
Temporary  and  Term  Appointments 
Outside  the  Register,  based  on  its 
"•  conclusion  that  this  hiring  authority  is 
now  obsolete. 

The  current  outside-the-register 
procedure  is  available  for  use  only  when 
there  is  an  insufficient  number  of 
eligibles  on  the  appropriate  register. 
OPM  initially  established  these 
procedures  to  give  agencies  an 
alternative  to  traditional  examining 
methods  when  there  were  not  enough 
qualified  eligibles  on  a  particular 
register.  The  Act,  however,  provides 
OPM  with  the  authority  to  permit 
agencies  to  utilize  an  alternative  to 
traditional  examining  methods  [i.e., 
direct-hire  authority)  when  there  is  a 
severe  shortage  of  candidates  possessing 
the  competencies  to  perform  the  job 
requirements  or  a  critical  hiring  need. 
Currently,  agencies  using  outside-the- 
register  procedures  are  required  to 
provide  public  notice,  apply  veterans' 
preference,  and  provide  selection 
priorities  to  certain  displaced 
employees.  These  requirements  are 
essentially  the  same  as  those  for  the  new 
direct-hire  authority.  Based  upon  the 
foregoing,  the  current  procedures  for 
outside-the-register  appointments  under 
5  CFR  part  333  are  duplicative  and  no 
longer  needed,  and  we  are  therefore 
eliminating  this  regulation. 


This  interim  regulation  removes  5 
CFR  part  333. 

Elimination  of  the  TAPER  Authority 

Based  on  the  elimination  of  the 
outside-the-register  authority,  OPM  is 
also  eliminating  the  Temporary 
Appointments  Pending  the 
Establishment  of  a  Register  (TAPER) 
authority.  The  TAPER  authority  was 
proposed  for  elimination  in  1996,  but 
was  ultimately  retained  to  provide 
agencies  with  a  simplified  examining 
process  when  filling  Worker-Trainee 
(GS-1  and  WG-1  and  2)  positions  with 
applicants  who  had  limited  education 
and  experience.  The  decision  to  retain 
this  authority  thus  was  in  response  to 
the  Goverrmientwide  need,  in 
connection  with  the  "Welfare  to  Work" 
initiative,  to  provide  opportunity  for 
welfare  recipients  to  enter  the 
workforce. 

Within  the  past  several  years,  OPM 
has  authorized  the  use  of  a  number  of 
alternative  hiring  flexibilities  to  assist 
agencies  when  recruiting  individuals 
with  limited  education  and  experience. 
For  example,  in  1999,  OPM  gave 
agencies  authority  to  use  alternatives  to 
the  written  test  normally  required  when 
making  appointments  to  clerical 
positions.  These  changes,  combined 
with  the  flexibilities  provided  by  the 
Act,  give  agencies  the  authority  to 
bypass  the  selection  procedures 
established  in  title  5  of  the  United  States 
Code  in  appropriate  circumstances,  and 
therefore  obviate  the  need  for  an 
authority  to  temporarily  appoint  an 
individual  pending  establishment  of  a 
register. 

Eliminating  this  regulation  will  not 
adversely  affect  employees  currently 
serving  under  TAPER  appointments. 
These  individuals  will  continue  to  work 
under  these  appointments  until  they 
have  completed  the  3  years  of  service 
that  entitles  them,  under  5  U.S.C.  3304a, 
to  be  converted  to  career  appointments. 
Based  on  the  foregoing,  there  is  no 
longer  a  need  to  retain  the  TAPER 
authority. 

This  interim  regulation  eliminates  5 
CFR  part  316,  subpart  B. 

Category  Rating  and  Selection 
Procedures 

Title  5  U.S.C.  3319  provides  agencies 
with  the  authority  to  develop  a  category- 
based  rating  method  as  an  alternative 
way  of  assessing  and  rating  job 
applicants  for  positions  filled  through 
the  competitive  examining  process. 
Traditionally,  applicants  for  Federal 
jobs  are  assigned  numerical  scores, 
including  veterans'  preference  points,  if 
appropriate,  and  are  considered  for 
selection  based  on  the  "rule  of  three"  (5 


U.S.C.  3318(a)).  The  category  rating 
system  prescribed  by  the  Act  does  not 
add  veterans'  preference  points  or  apply 
the  "rule  of  three"  but  protects  the 
rights  of  veterans  by  placing  them  ahead 
of  non-preference  eligibles  within  each 
category.  For  all  positions  other  than 
scientific  and  professional  positions  at 
GS-9  (and  equivalent)  or  higher, 
otherwise  qualified  preference  eligibles 
who  have  a  compensable  service- 
connected  disability  of  at  least  10 
percent  must  be  listed  in  the  highest 
quality  category.  This  requirement  is 
similar  to  the  provisions  of  5  U.S.C. 
3313,  which  are  used  in  numerical 
rating. 

Under  a  category  rating  system,  the 
agency  assesses  candidates  against  job- 
related  criteria  and  then  places 
candidates  into  two  or  more  pre-defined 
categories.  The  categories  are  defined 
through  a  job  analysis  conducted  in 
accordance  with  the  "Uniform 
Guidelines  on  Employee  Selection 
Procedures,"  at  29  CFR  part  1607  and  5 
CFR  part  300.  The  categories  must  be 
distinct  from  one  another  and  clearly 
differentiate  between  the  relative  quality 
of  candidates  in  each.  For  example,  an 
agency  could  adopt  a  two-category 
system  in  which  the  higher  category  is 
used  for  those  candidates  who  meet 
minimum  qualifications  and  are  highly 
proficient  in  all  the  requirements  of  the 
job,  while  the  lower  category  is  reserved 
for  those  candidates  who  meet  the 
minimum  qualifications  and  are 
proficient  in  some,  but  not  all,  of  the 
requirements  of  the  job.  For  each 
position  to  be  filled,  an  agency  must 
decide  in  advance  if  they  will  assess 
candidates  using  the  traditional 
numerical  ranking  and  "rule  of  three" 
procedures  or  category  rating,  and  must 
publish  this  information  in  the  job 
announcement.  When  using  the 
category  rating  procedure,  the  job 
announcement  must  then  clearly  define 
the  categories. 

Specific  guidance  on  using  the 
category  rating  process  will  be  included 
in  OPM's  Delegated  Examining 
Operations  Handbook  (www.opm.gov/ 
deu/). 

The  category  rating  process  provides 
for  selections  to  be  made  from  the 
highest  category  or,  if  fewer  than  three 
candidates  have  been  assigned  to  the 
highest  quality  category,  in  a  merged 
category  consisting  of  the  highest  and 
the  second-highest  quality  categories.  If 
a  preference  eligible  is  in  the  category, 
an  agency  may  not  select  a  non- 
preference  eligible  unless  the  agency 
requests  to  pass  over  the  preference 
eligible,  and  its  request  is  approved. 
Objections  to  a  preference  eligible  must 
be  processed  by  the  agency's  delegated 
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examining  office  in  accordance  with  5 
U.S.C.  3318(b)  and  5  CFR  332.406.  In 
addition,  agencies  are  required  to  follow 
the  provisions  of  5  CFR  330.606  and 
330.705,  pertaining  to  order  of  selection. 

The  Act  requires  agencies  to  submit 
an  annual  report  to  Congress  on  the  use 
of  their  categorv'  rating  and  selection 
procedures.  For  oversight  purposes. 
OPM  has  required  agencies  to  forward  a 
copy  of  these  reports  to  OPM. 

This  interim  regulation  adds  subpart 
C  to  5  CFR  part  337. 

Expanded  Academic  Degree  Training 
Authority 

Section  1331(a)  of  the  Act  amends  the 
provisions  of  .5  U.S.C.  4107  bv 
expanding  the  authority  of  an  agency  to 
pay  or  reimburse  employees  for  the  cost 
of  academic  degree  training  when  such 
training  contributes  significantly  to 
meeting  an  identified  agency  training 
need,  resolving  an  identified  agency 
.staffing  problem,  or  accomplishing  goals 
in  the  agency's  human  capital 
management  strategic  plan.  Such 
training  must  be  part  of  a  planned, 
systemic,  and  coordinated  agency 
employee  development  program  linked 
to  accomplishing  strategic  human 
capital  goals.  According  to  5  U.S.C. 
4107(b)(2)  agencies  may  not  provide 
such  training  for  the  sole  purpose 
providing  an  academic  degree  or  as  a 
means  of  qualifying  for  a  position  that 
requires  an  academic  degree.  However, 
an  agency  may  provide  an  employee 
with  the^ opportunity  to  obtain  an 
academic  degree  or  qualify  for  an 
appointment  to  a  particular  position  for 
which  the  degree  is  required  provided 
that  the  training  is  consistent  with  the 
agency's  human  capital  management 
strategic  plan  and  that  selection  for  such 
training  follows  established  competitive 
procedures.  The  academic  training 
program  must  be  provided  by  a  college 
or  university  that  is  accredited  by  a 
nationally  rec;ognized  body.  OPM  is 
amending  its  regulations  to  reflect  these 
changes. 

Agencies  that  pay  or  reimburse 
employees  for  academic  degree  training 
must  generally  require  the  employee 
benefiting  from  such  training  to  enter 
into  a  continued  service  agreement  with 
the  agency  prior  to  attending  the 
training.  Continued  service  agreement 
requirements  apply  to  both  tuition 
reimbursement  programs  and  academic 
degree  training  programs. 

"This  interim  regulation  revises 
subpart  C  of  5  CFR  part  410. . 

Executive  Order  12866,  Regulatory 
Review 

This  interim  rule  has  been  reviewed 
by  the  Office  of  Management  and 


Budget  in  accordance  with  Executive 
Order  12866.     " 

Waiver  of  Delay  of  Effective  Date 

Pursuant  to  5  U.S.C.  553(d)(3).  I  find 
that  good  cause  exists  to  waive  the  delay 
in  effective  date  and  make  these 
regulations  effective  in  less  than  30 
days.  The  delay  in  the  effective  date  is 
being  waived  because  the  program 
changes  do  not  mandate  but  will  give 
agencies  needed  flexibilities  to  recruit, 
hire  and  retain  high  quality  candidates 
quickly  and  effecti\ely  to  respond  to 
f:hanging  and  critical  mission 
requirements.  The  General  Accounting 
Office  has  designated  strategic  human 
capital  management  as  a 
Gnvernmentwide  high-risk  area  citing 
serious  human  capital  shortfalls  that 
erode  the  ability  of  agencies  to 
"economically,  efficiently  and 
effectively  perform  their  missions."  The 
Presidents  Management  Agenda  calls 
for  agencies  to  'flatten  the  Federal 
hierarchy,  reduce  the  time  to  make 
decisions,  and  increase  the  number  of 
employees  that  provide  ser\'ices  to 
citizens.  The  reform  also  will  pursue 
targeted  civil  service  reforms,  such  as 
performance-based  compensation  and 
management  flexibilities  to  recruit, 
retain,  and  reward  a  high-quality 
workforce."  With  50%  of  Federal 
employees  eligible  for  retirement  in  the 
coming  years',  agencies  must  have 
contemporary,  flexible  tools  for 
workforce  management.  Recent  media 
articles  have  highlighted  the  public 
perception  that  getting  a  Federal  job 
takes  too  long  and  is  far  too 
complicated.  The  Government  needs  the 
very  best  applicants:  in  turn  applicants 
deserve  a  streamlined,  understandable 
application  process.  The.se  changes  will 
accommodate  that  need. 

None  of  the  three  flexibilities 
proposed  by  these  regulations  are  new 
or  untried.  In  fact,  categor\'  rating  has 
been  used  successfully  by  some 
agencies  for  a  decade  or  more  under 
demonstration  authority  and  enabling 
legislation.  Studies  of  categor\'  rating  as 
implemented  by  the  Department  of 
Agriculture  indicate  that  employment  of 
veterans  increases  and  diversity  is  not 
reduced.  Private-sector  companies 
routinely  use  tuition  paymenlias  a 
strategy  to  attract  and  retain  high  quality 
employees. 

These  flexibilities  were  proposed  after 
broad  consultation  with  a  variety  of 
stakeholders  including  employees, 
managers  and  the  human  resources 
community.  They  long  have  been 
advocated  bj'  numerous  public  and 
private  groups  including  the  Merit 
Systems  Protection  Board  and  the 
Partnership  for  P,ublic  Service  as 


forward  thinking,  solid  human  capital 
strategies  that  should  be  available 
Governmentwide  rather  that  to  a  few 
select  agencies. 

Direct  hire,  in  particular,  is  critical  if 
agencies  aif>  to  respond  effectively  to  the 
needs  of  the  Nation,  With  a  nationwide 
shortage  of  nurses  and  other  healthcare 
workers,  the  Goyernmenl  must  be  able 
to  move  quickly  and  efficiently  to  hire 
excellent  candidates — direct  hire  would 
provide  that  flexibility.  Without  it.  the 
staffing  to  provide  care  to  veterans  and 
others  in  Federal  medical  facilities  is 
diminished.  Similarly,  the  critical  need 
to  hire  talented,  highly  skilled  workers 
to  respond  to  a  national  crisis  including 
an  environmental  threat  such  a  raging 
wildfire  can  nut  be  left  to  traditional 
hiring  methods  designed  decades  ago. 

The  alternatives  pro\id«Kl  bv  these 
regulations  are  not  mandatory  but  may 
be  used  strategically  by  agencies  to 
impro\'e  the  management  of  human 
capital,  to  meet  mission  ifiquirements 
and  to  respond  to  the  President  s  call  for 
a  Government  that  is  citizen  focus  and 
resuhs  oriented.  There  is  a  compelling 
need  to  provide  these  flexibilities 
without  dela\ . 

Finally.  OPM  will  issue  final 
regulations  within  1  year  of  the 
publication  of  these  interim  regulations 
or  these  regulations  will  sunset 

Regulator}'  Flexibility  Act 

1  certify  that  these  regulations  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
(including  small  businesses,  small 
organizational  units,  and  small 
governmental  jurisdictions)  because 
they  would  only  apply  to  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Parts  230.  301. 
316.  333.  337,  and  410 

Civil  defense.  Education.  Government 
employees. 

Office  of  Personnel  Managpnient. 
Kay  Coles  |ames,  i 

Director.  .  ^ 

■  Accordingly.  OPM  is  amending  parts 
230.  301.  310'.  333.  337.  and  410  of  title 
5  of  the  Code  of  Federal  Regulations,  as 
follows: 

PART  230— ORGANIZATION  OF  THE 
GOVERNMENT  FOR  PERSONNEL 
MANAGEMENT 

■  1.  The  authority  for  part  230  coqtinues 
to  read  as  follows: 

Authority:  .5  U.S.C.  1.102.  :<301.  3302;  E.O. 

10577;  3  CFR  1954-19.i8  Comp..  p.  218:  sec.-. 
230.401  also  issued  under  5  I'.S.C.  1104. 
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Subpart  D— Agency  Autttority  To  Take 
Personnel  Actions  in  a  National 
Emergency 

■  2.  Revise  §  230.402  paragraphs  (c), 
(h)(1),  and  (h)(2)  to  read  as  follows: 

§  230.402    Agency  auttiority  to  make 
emergency-indefinite  appointments  in  a 
national  emergency. 

***** 

(c)  Appointment  under  direct-hire 
authority.  An  agency  may  make 
emergency-indefinite  appointments 
under  this  section  using  the  direct-hire 
procedures  in  part  337  of  this  chapter. 
***** 

{h)(l)  The  term  indefinite  employee 
includes  an  emergency-indefinite 
employee  or  an  employee  under  an 
emergency  appointment  as  used  in  the 
following:  Parts  351.  353  of  this  chapter, 
subpart  G  of  part  550  of  this  chapter, 
and  part  752  of  this  chapter. 

(2)  The  selection  procedures  of  part 
337  of  this  chapter  apply  to  emergency- 
indefinite  appointments  that  use  the 
direct-hire  authority  under  paragraph  (c) 
of  this  section. 


PART  301— OVERSEAS  EMPLOYMENT 

■  3.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  5  U.S.C.  3301.  3302;  E.O.  10577, 
3  CFR  1954-1958  Comp.,  p.  218.  as  amended 
by  E.O.  10641.  3  CFR  1954-1958  Comp.,  p. 
274,  ur)less  otherwise  noted. 

Subpart  B — Overseas  Limited 
Appointntent 

■  4.  Revise  §  301 .201  to  read  as  follows: 

§  301 .201     Appointments  of  United  States 
citizens  recruited  overseas. 

When  there  is  a  shortage  of  eligible 
applicants  resulting  from  a  competitive 
announcement,  an  agency  may  give  an 
overseas  limited  appointment  to  a 
United  States  citizen  recruited  for  a 
position  overseas. 

■  5.  Revise  §  301.205  to  read  as  follows: 

§  301 .205    Requirements  and  restrictions. 

The  requirements  and  restrictions  in 
subpart  F  of  part  300  of  this  chapter 
apply  to  appointments  under  this 
subpart. 

PART  316— TEMPORARY  AND  TERM 
EMPLOYMENT 

■  6.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  5  U.S.C.  3301.  3302;  E.O.  10577. 
3  CFR.  1954-1958  Comp.,  p.  218. 


Subpart  B — [Reserved] 

■  7.  Remove  and  reserve  Subpart  B 
{§§316.201  and  316.202). 

Subpart  C — Term  Employment 

■  8.  Revise  §  316.302  paragraph  (a)  to 
read  as  follows: 

§  31 6.302    Selection  of  term  employees. 

(a)  Competitive  term  appointments. 
An  agency  may  make  a  term 
appointment  under  part  332  of  this  title, 
by  using  competitive  procedures,  or 
under  part  337  of  this  title,  by  using 
direct-hire  procedures,  as  appropriate. 


Subpart  D — Temporary  Limited 
Employment 

■  9.  Revise  §  316.402  paragraph  (a)  to 
read  as  follows: 

§  31 6.902    Procedures  for  making 
temporary  appointments. 

(a)  Competitive  temporary 
appointments.  In  accordance  with  the 
time  limits  in  §  316.401  of  this  chapter, 
an  agency  may  make  a  temporary 
appointment  under  part  332  of  this  title, 
by  using  competitive  procedures,  or 
under  part  337  of  this  title,  by  using 
direct-hire  procedures,  as  appropriate. 


PART  333— [REMOVED  AND 
RESERVED] 

■  10.  Remove  and  reserve  Part  333. 
PART  337— EXAMINING  SYSTEM 

■  11.  Remove  the  authority  citations  for 
§§  337.101  and  337.102  and  add  an 
authority  citation  for  part  337  to  read  as 
follows: 

Authority:  5  U.S.C.  1104(a)  (2),  1302.  3301. 
3302.  3304.  3319.  5364.  E.O.  10577  (3  CFR 
1954-1958  Comp..  p.  218);  33  FR  12423. 
Sept.  4.  1968;  and  45  FR  18365.  Mar.  21. 
1980. 

■  12.  Add  Subpart  B  to  part  337  to  read 
as  follows: 

Subpart  B — Direct-Hire  Authority 

Sec. 

337.201  Coverage  and  purpose. 

337.202  Definitions. 

337.203  Public  notice  requirements. 

337.204  Severe  shortage  of  candidates. 

337.205  Critical  hiring  needs. 

337.206  Terminations,  modifications, 
extensions  and  reporting. 

337.207  Sunset. 

Subpart  B— Direct-Hire  Authority 

§337.201     Coverage  and  purpose. 

OPM  will  permit  an  agency  with 
delegated  examining  authority  under  5 


U.S.C.  1104(a)  (2)  to  use  direct-hire 
authority  under  5  U.S.C.  3304  for  a    ^ 
position  or  group  of  positions  if  OPM 
determines  that  there  is  either  a  severe 
shortage  of  candidates  or  a  critical 
hiring  need  for  such  positions. 

§337.202    Definitions. 
In  this  subpart: 

(a)  A  direct-hire  authority  permits 
hiring  without  regard  to  the  provisions 
of  5  U.S.C.  3309  through  3318,  and  parts 
211  and  337,  subpart  A  of  this  chapter. 

(b)  A  severe  shortage  of  candidates  for 
a  particular  position  or  group  of 
positions  means  that  an  agency  is 
unable  to  identify  candidates  possessing 
the  competencies  required  to  perform 
the  job  requirements  despite  extensive 
recruitment,  extended  aimouncement 
periods,  and  the  use,  as  applicable,  of 
hiring  flexibilities  such  as  recruitment 
and  relocation  incentives. 

(c)  A  critical  hiring  need  for  a 
particular  position  or  group  of  positions 
means  that  an  agency  has  a  need  to  fill 
the  position(s)  to  meet  mission 
requirements  brought  about  by  an 
emergency,  potential  threat,  or 
unemticipated  or  unusual  mission 
requirement,  or  to  conform  to  the 
requirements  of  law,  a  Presidential 
directive  or  Administration  initiative,  or 
an  unexpected  event  outside  of  an 
agency's  control. 

§337.203    Public  notice  requirements. 

Agencies  must  comply  with  public 
notice  requirements,  as  prescribed  in  5 
U.S.C.  3327  and  3330,  and  part  330, 
subpart  G  of  this  chapter  with  respect  to 
any  position  that  an  agency  seeks  to  fill 
using  direct-hire  authority. 

§  337.204    Severe  shortage  of  candidates. 

(a)  OPM  will  determine  when  a  severe 
shortage  of  candidates  exists  for 
particular  occupations,  grades  (or 
equivalent),  and/or  geographic 
locations.  OPM  may  decide  on  its  own 
that  such  a  shortage  exists,  or  may  make 
this  decision  in  response  to  a  written 
request  from  an  agency. 

(b)  In  a  request  for  direct-hire 
authority  under  this  section,  an  agency 
must  identify  the  position(s)  it  is  unable 
to  fill  and  must  include  supporting 
evidence  that  demonstrates  the 
existence  of  a  severe  shortage  of 
candidates  with  respect  to  the 
position(s).  The  evidence  should 
include,  as  applicable,  information 
about: 

(1)  The  results  of  workforce  planning 
and  analysis; 

(2)  Employment  trends  including  the 
local  or  national  labor  market; 

(3)  The  existence  of  nationwide  or 
geographic  skills  shortages; 
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(4)  Agency  efforts  including 
recruitment  initiatives,  use  of  other 
appointing  authorities  (e.g.,  schedule  A. 
schedule  B)  and  flexibilities,  training 
and  development  programs  tailored  to 
the  position(s),  and  an  explanation  of 
why  these  recruitment  and  training 
efforts  have  not  been  sufficient; 

(5)  The  availability  and  quality  of 
candidates; 

(6)  The  desirability  of  the  geographic 
location  of  the  position(s); 

(7)  The  desirability  of  the  duties  and/ 
or  work  environment  associated  with 
the  position(s);  and 

(8)  Other  pertinent  information  such 
as  selective  placement  factors  or  other 
special  requirements  of  the  position,  as 
well  as  the  agency's  use  of  hiring 
flexibilities  such  as  recruitment  or 
retention  allowances. 

§  337.205    Critical  liiring  needs. 

(a)  OPM  will  determine  when  there  is 
a  critical  hiring  need  for  particular 
occupations,  grades  (or  equivalent)  and/ 
or  geographic  locations.  OPM  may 
decide  on  its  own  that  there  is  such  a 
need,  or  may  make  this  decision  in 
response  to  a  written  request  from  an 
agency. 

(b)  In  a  request  for  direct-hire 
authority  under  this  section,  an  agency 
must: 

(1)  Identify  the  position(s)  that  it  must 
fill; 

(2)  Describe  the  event  or  circumstance 
that  has  created  the  need  to  fill  the 
position(s); 

(3)  Specify  the  duration  for  which  the 
critical  need  is  expected  to  exist;  and 

(4)  Include  supporting  evidence  that 
demonstrates  why  the  use  of  other 
hiring  authorities  is  impracticable  or 
ineffective. 

§  337.206    Terminations,  modifications, 
extensions,  and  reporting. 

(a)  Termination  and  modification.  On 
a  periodic  basis,  for  each  direct-hire 
authority  that  it  previously  granted, 
OPM  will  review  the  appropriate 
agency's  use  of  the  authority  to  ensure 
that  the  agency  is  using  the  authority 
properly  and  to  determine  if  the 
agency's  continued  use  of  the  authority 
is  supportable.  OPM  will  terminate  or" 
modifj'  a  direct-hire  authority 
previously  granted  to  an  agency  if  OPM 
determines  that  there  is  no  longer  a 
severe  shortage  of  candidates  or  a 
critical  hiring  need.  OPM  may  also 
terminate  an  agency's  authority  when 
the  agency  has  used  its  authority 
improperly. 

(b)  Extension.  OPM  may  extend  an 
agency's  direct-hire  authority  if  OPM 
determines  that  there  is  or  will  continue 
to  be  a  severe  shortage  of  candidates  or 


a  critical  hiring  need  with  respect  to  a 
particular  position  as  of  the  date  on 
which  the  agency's  authority  is  Hue  to 
expire. 

(c)  Reporting  requirement.  On  a 
periodic  basis,  OPM  may  request 
information  from  agencies  regarding 
their  use  of  these  direct-hire  authorities. 

§337.207    Sunset. 

The  authority  to  use  direct  hire 
authority  terminates  June  14,  2004. 
■  13.  Add  Subpart  C  to  part  337  to  read 
as  follows: 

Subpart  C— Alternative  Rating  and 
Selection  Procedures 

Sec. 
3.'J7..301 
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3;i7..30.3 
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Subpart  C— Alternative  Rating  and 
Selection  Procedures 

§  337.301    Coverage  and  purpose. 

This  subpart  implements  the  categorv 
rating  and  selection  procedures  at  5 
U.S.C.  3319.  This  law  authorizes 
agencies  with  delegated  examining 
authority  under  5  U.S.C.  1104(a)(2)  to 
develop  a  category'  rating  method  as  an 
alternative  process  to  assess  applicants 
for  jobs  filled  through  competitive 
examining. 

§337.302    Definitions. 
In  this  subpart: 

(a)  Category  rating  is  synonymous 
with  alternative  rating  as  described  at  5 
U.S.C.  3319,  and  is  a  process  of 
evaluating  qualified  eligibles  by  quality 
categories  rather  than  by  assigning 
individual  numeric  scores.  The  agency 
assesses  candidates  against  job-related 
criteria  and  then  places  them  into  two 
or  more  pre-defined  categories. 

(b)  Quality  categories  are  groupings  of 
individuals  with  similar  levels  of  job- 
related  knowledge,  skills,  abilities,  or 
competencies. 

§337.303    Agency  riesponsibilities. 

To  use  a  category  rating  system, 
agencies  must: 

(a)  Establish  a  system  for  evaluating 
applicants  that  provides  for  two  or  more 
quality  categories; 

(b)  Define  each  quality  category 
through  job  analysis  conducted  in 
accordance  With  the  "Uniform 
Guidelines  on  Employee  Selection 
Procedures"  at  29  CFR  part  1607  and 
part  300  of  this  chapter.  Each  category 
must  have  a  clear  definition  that 
distinguishes  it  from  other  categories; 

(c)  Describe  each  quality  category  in 
the  job  announcement  and  apply  the 


provisions  of  part  330,  subparts  B.  F  and 
G  of  this  chapter; 

(d)  Place  applicants  into  categories 
based  upon  their  job-related  knowledge, 
skills,  abilities  or  competencies:  and 

(e)  Establish  documentation  and 
record-keeping  procedures  for 
reconstruction  purposes. 

§337.304    Veterans'  preference. 

In  this  subpart: 

(a)  Veterans'  preference  must  be 
applied  as  prescribed  in  section 
1312(a)(2)  of  Public  Law  107-296.  the. 
Homeland  Security  Act,  and  codified  at 
5  U.S.C.  3319:  and 

(b)  Veterans'  preference  points  as 
prescribed  in  §  337.101  are  not  applied 
in  categor\'  rating. 

§  337.305    Reporting  requirements. 

Any  agency  that  uses  categorv  rating 
must  forward  to  OPM  a  copy  of  the 
annual  report  that  it  must  submit  to 
Congress  pursuant  to  5  U.S.C.  3319. 

§337.306    Sunset. 

The  authority  to  use  categorv  rating 
terminates  June  14.  2004. 

PART  410— TRAINING 

■  14.  Revise  the  authority  citation  in  part 
410  to  read  as  follows: 

Authority:  T>  L.S.C.  4101.  el  seq..  4107; 
E.O.  11.348"  and  (3  CFR.  l<)fi7Comp..  p.  :i73). 

Subpart  C— Establishing  and 
implementing  Training  Programs 

■  15.  Revise  §  410.308  to  read  as  follows: 

§  41 0.308    Training  to  obtain  an  academic 
degree. 

(a)  An  agency  may  authorize  training 
for  an  employee  io  obtain  an  academic 
degree  under  conditions  as  prescribed  at 
5  U.S.C.  4107(a). 

(b)  Colleges  and  universities  used  in 
an  academic  degree  training  program 
must  be  accredited  by  a  nationally 
recognized  body.  A  "nationally 
recognized  body"  is  a  regional,  national, 
or  international  accrediting  organization 
recognized  by  the  U.S.  Department  of 
Education.  The  listing  of  accrediting 
bodies  is  available  at  the  Department. 

(c)  The  selection  of  employees  for  an 
academic  degree  training  program  must 
follow  the  requirements  of  §  335.103(b) 
(3)  and  part  300,  subpart  A  of  this 
chapter.  Subject  to  the  additional 
requirement  that  the  purpose  of  the    ■ 
selection  and  assignment  is  to 
accomplish  an  identified  goal  consistent 
with  the  agency's  human  capital 
management  strategic  plan,  an  agency 
may  competitively  select  and  assign  an 
employee  to  an  academic  degree 
training  program  that  qualifies  the 
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employee  for  promotion  to  a  higher 
graded  position  or  to  a  position  that 
requires  an  academic  degree. 

(d)  Agency  heads  must  assess  and 
maintain  records  on  the  effectiveness  of 
training  assignments  under  this  section. 

(e)  On  a  periodic  basis.  OPM  may 
request  agency  information  on  the  use 
and  effectiveness  of  training 
assignments  under  this  section. 

(f)  The  authority  to  authorize  training 
for  an  employee  to  obtain  an  academic 
degree  terminates  June  14,  2004. 

|FR  Doc.  0,3-14971  Kiled  6-10-03;  4:46  pm] 
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OFHCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  831  and  842 
RIN  320fr-AJ82 

Voluntary  Early  Retirement  Under  the 
Homeland  Security  Act  of  2002 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Interim  rule  with  request  for 

comments. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  interim 
voluntary  early  retirement  authority 
(VERA)  regulations.  These  regulations 
implement  the  VERA  provisions  of  the 
Homeland  Security  Act  of  2002,  which 
apply  to  most  executive  branch 
agencies.  These  interim  regulations 
explain  how  an  agency  lequests 
authority  from  OPM  to  offer  voluntary 
early  retirement  to  its  employees. 
DATES:  These  regulations  are  effective 
June  13,  2003.  OPM  will  consider 
written  comments  if  received  no  later 
than  August  12,  2003. 
ADDRESSES:  Send  written  comments  to 
Ellen  E.  Tunstall.  Deputy  Associate 
Director  for  Talent  and  Capacity  Policy, 
Office  of  Personnel  Management,  Room 
6500. 1900  E  Street  NW.,  Washington, 
DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  W.  Gray  at  202-606-0960,  FAX 
at  202-606-2329.  TTY  at  202-418- 
3134,  or  e-mail  at  cwgray®opm.gov. 
SUPPt.EMENTARY  mFORMATION  Section 
1313(b)  of  the  "Homeland  Security  Act 
of  2002"  (Public  Law  107-296,  116  Stat. 
2135)  provides  agencies  the  option  to 
offer  voluntary  early  retirement  when 
restructuring  as  well  as  when 
downsizing.  Previously,  voluntary  early 
retirement  was  only  available  in 
downsizing  situations. 

Subsection  1313(b)(l3  of  Public  Law 
107-296  covers  employees  under  the 
Civil  Service  Retirement  System  (CSRS). 


and  is  codified  in  5  U.S.C.  8336(d)(2). 
Section  ^31.114  is  revised  to  implement 
the  new  voluntary  early  retirement 
provisions  under  CSRS. 

Subsection  1313(b)(2)  of  Public  Law 
107-296  covers  employees  under  the 
Federal  Employees  Retirement  System 
(FERS).  and  is  codified  in  5  U.S.C. 
B414(b)(l).  Section  842.213  is  revised  to 
implement  the  new  voluntary  early 
retirement  provisions  under  FERS. 

The  voluntary  early  retirement 
provisions  are  the  same  under  CSRS  and 
FERS.  The  revised  regulations  explain 
which  employees  are  potentially  eligible 
for  voluntary  early  retirement,  how  an 
agency  requests  voluntary  early 
retirement  authority  from  OPM.  and 
how  the  agency  manages  the  voluntary 
early  retirement  authority  after 
approval. 

Under  the  interim  regulations,  an 
agency's  human  capital  plan  and/or 
voluntary  separation  incentive  plan  may 
be  used  to  satisfy  the  requirements  for 
requesting  a  voluntary  early  retirement 
authority  if  it  contains  the  information 
required  in  the  VERA  regulations. 

Waiver  of  Notice  of  Proposed 
Rulemaking  and  Delay  in  Effective  Date 

Pursuant  to  5  U.S.C.  553(b)(3)(B),  I 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking.  Also,  pursuant  to  5  U.S.C. 
553(d)(3),  I  find  that  good  cause  exists 
to  make  this  rule  effective  in  less  than 
30  days. 

OPM  has  already  promulgated  interim 
regulations  regarding  use  of  the 
Voluntary  Separation  Incentive  Payment 
(VSIP)  authority  pursuant  to 
Congressional  mandate.  While  agencies 
may  now  receive  OPM  approval  to  use 
VSIP  to  reshape  their  workforces,  they 
cannot  use  VERA  for  that  purpose  until 
these  regulations  are  available.  In  this 
case,  compliance  with  notice  and 
comment  procedures,  as  well  as  with 
the  30-day  waiting  period,  would 
severely  undercut  the  usefulness  of  the 
VSIP  authority  and  would  deny 
employees  who  have  not  attained  full 
retirement  eligibility  the  opportunity  to 
be  considered  for  VSIPs.  The  alternative 
to  reshaping  the  workforce  through 
voluntary  measures  such  as  early 
retirement  is  generally  reduction  in 
force — a  tool  that  is  disruptive  and 
costly  both  to  employees  and  agencies. 
The  inability  of  agencies  to  offer  this 
option  to  employees  undermines  the 
intent  of  Congress  and  the 
Administration  in  providing  agencies 
with  the  ability  to  use  both  the  VERA 
and  VSIP  flexibilities  for  workforce 
reshaping  and  impacts  employee 
options  for  "soft  landings." 


This  regulation  is  needed  to  allovV 
agencies  to  immediately  use  the  VERA 
flexibilities  that  Congress  accorded  to 
them  in  the  Homeland  Security  Act 
(Act).  Prior  to  the  enactment  of  this  Act, 
agencies  could  obtain  from  OPM  the 
authority  to  offer  individuals  voluntary 
early  retirement  based  on  a  need  to 
downsize.  Also,  if  they  had  their  own 
VSIP  law,  they  could  offer  VSIP  to  their 
employees  on  the  same  basis.  In  the  Act, 
however.  Congress  introduced  the 
ability  to  request  authority  from  OPM  to 
offer  VERA  or  VSIP.  or  both,  based  on 
a  need  for  workforce  reshaping.  This  is 
a  flexibility  that  Congress  deemed 
necessary  to  ensure  that  agencies  could 
accomplish  their  respective  missions, 
which,  in  many  cases,  have  changed 
significantly  since  September  11,  2001. 
The  VERA  flexibility  is  designed  so  that 
it  may  be  used  in  tandem  with  the  VSIP 
flexibility.  In  fact,  the  VSIP  authority 
may  be  ineffective  in  some  instances,  or 
not  fully  effective,  if  there  is  not  a 
corresponding  VERA  authority  to  allow 
employees  to  retire  early. 

Moreover,  delaying  the  effective  date 
for  OPM's  VERA  regulations  could 
lessen  the  usefulness  of  VSIPs  for 
reshaping  this  year.  The  financial 
advantage  of  VSIP  rapidly  diminishes 
the  later  it  is  used  in  a  fiscal  year, 
because  the  cost  of  the  VSIP  payment 
and  the  payout  for  accrued  leave  is  more 
likely  to  exceed  the  amount  of  the 
employee's  salary  for  the  remainder  of 
the  year.  Congress's  inclusion  of  the 
new  VERA  flexibilities  in  the  Homeland 
Security  Act  indicates  that  it  intended 
for  agencies  to  use  these  flexibilities  this 
year.  Waiver  of  the  requirements 
regarding  notice,  comment,  and  the 
effective  date  is  necessary  to  ensure  that 
Congress'  intent  is  honored. 

Finally,  OPM  will  issue  final 
regulations  within  1  year  of  the 
publication  of  these  interim  regulations 
or  th^se  regulations  will  sunset. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  affects  only  certain  Federal 
employees. 

Executive  Order  12868,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

List  of  Subiects 

5  CFR  Part  831 

Administrative  practice  and 
procedure.  Alimony,  Claims, 
Firefighters.  Government  employees, 
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Income  taxes.  Intergovernmental 
regulations.  Law  enforcement  officers. 
Pensions,  Reporting  and  recordkeeping 
requirements.  Retirement.  . 

5  CFR  Part  842 

Air  Traffic  Controllers,  Alimony. 
Firefighters.  Government  employees. 
Law  enforcement  officers.  Pensions. 
Retirement. 

Offic:e  of  Personnel  Management. 

Kay  Coles  James, 

Din^lor. 

■  Accordingly,  OPM  amends  parts  831 
and  842  of  title  5,  Code  of  Federal 
R^ulatiuns,  as  follows: 

PART  831— RETIREMENT 

■  1 .  The  authority  citation  for  part  831  is 
revised  to  read  as  follows: 

Authority:  .■>  D.S.C.  8.147:  .S«:.  831.102  also 
issiusd  under  .'»  U.S.C.  B.J.'M:  Set:.  B.'il.lUfi  also 
is.siietl  under  .>  U.S.C.  .■».'>2arS«!i:.  8.31. 10H  al.so 
i.ssued  under  ."J  U.S.C.  83.36(d)(2):  .Se«:. 
831.114  al.so  fs.siKjd  under  .=>  U.S.C. 
8.3.3fi(dH2).  ,»h\  stMilion  131.3(b)(.=j)  of  Puh.  L. 
107-2!Hi.  lUi  .Stat.  21.3.'J:  Sim:.  831.2()l(l>)(1) 
also  issuwl  under  ."i  U.S.C.  8347(}>):  Sei:. 
831.201(bKli)  also  is.sued  under  h  U.S.C:. 
7701(l))(2):  .S«t(:.  831.201(g)  also  i.ssued  under 
s«!<:tions  11202(0.  11232(e).  and  1124(i(b)  of 
Pub.  L.  10.'>-3.3.  Ill  Stal.  251:  Se<:.  831.201(g) 
al.so  i.ssuecl  under  sections  7(b)  aixl  7(e)  of 
Pub.  L.  10.5-274.  112  .Slal.  2410:  Sec:. 
831.201(i)  also  i.ssued  under  .sei:lions  3  and 
7(j;)  ol  Pub.  L.  10.5-274.  112  .Slat.  2410:  S^m:. 
831.204  also  i.ssued  under  sticlion  102(e)  of 
Pub.  L.  104-8.  109  Slal.  102.  as  amended  bv 
se<;lion  153  olPub.  L.  104-134.  110  Slal. 
1321:  .See.  831.205  also  issued  under  scMlioii 
2207  of  Pub.  L.  106-265.  114  .Slal.  784:  Sei:. 
831. .301  also  issuiid  under  SM:lion  22a3  of 
Pub.  L.  106-26S.  114  Slal.  780:  Set;.  831. .303 
al.so  Lssiied  under  3  U.S.C:.  83.34(fl)(2)  and 
.s.M:lion  2203  of  Pull.  L.  100-235.  114  Slal. 
780:  Set:.  831. .502  al.so  issued  under  5  U.S.C. 
8337:  .Sec.  831. .502  also  issued  under  .s«K;tion 
1(3).  E.d.  1 1228.  3  CFR  19n4-UKi5  Comp.  |). 
31 7:  .Set;.  831 .663  also  issued  under  .si!t;tions 
8339(j)  and  (k)(2):  StHs.  831.663  and  831.Wi4 
also  issued  under  st!«:lion  11004(i:)(2)  ofPub. 
L.  103-66.  107  .Slal.  412:  Sec.  831.682  al.so 
issued  under  stN;lion  201(d)  of  Pub.  L.  <)9- 
251.  100  Slal.  23:  .Set;.  831.912  also  is.sui!d 
untlt!r  Appenilix  C  lo  Pub.  L.  l(K>-5.54,  114 
Stal.  2763A-125:  sub])arl  V  also  issued  under 
5  U..S.C.  8.34;Ja  and  set:lion  6001  of  Pub.  L. 
100-203.  101  Slal.  1330-275:  Set;.  831.2203 
also  issiHul  untlt!r.st!t:li<)n  7001(a)(4)  of  Pub. 
L.  101-.5O8.  104  .Stal.  1388-328. 

Subpart  A— Administration  and 
General  Provisions 

■  2.  Section  831.114  is  revised  to  read  as 
follows: 

§  831 .114    Voluntary  early  retirement- 
substantial  delayering,  reorganization, 
reduction  in  force,  transfer  of  function,  or 
ottwr  worldorce  restructuring. 

(a)  A  "specific  designee"  is  defined  as 
a  senior  officer  or  ofiicial  within  an 


agency  who  has  been  specifically 
designated  to  sign  requests  for  voluntary 
early  retirement  authority  for  or  in  place 
of  the  head  of  the  agency.  Examples 
include  the  Chief  Human  Capital  Officer 
or  the  Assistant  Secretary  for 
Administration. 

(b)  5  U.S.C.  8336(d)(2)  covers  both  the 
basis  for  an  agency's  request  for 
voluntary  early  retirement  authority  and 
OPM's  subsequent  determination 
concerning  the  request. 

(c)  An  agency's  request  for  voluntary 
early  retirement  authority  must  be 
signed  by  the  head  of  the  agency  or  by 
a  specific  designee  with  that  authority. 

(d)  The  request  must  contain  the 
following  information: 

(1)  Identification  of  the  agency  or 
organizational  unit(s)  for  which  the 
agency  requests  the  authority; 

(2)  Reasons  why  the  agency  needs 
voluntary  early  retirement  authority. 
This  must  include  a  detailed  summary 
of  the  agency's  personnel  and/or 
budgetary  situation  that  will  result  in  an 
excess  of  personnel  because  of  a 
substantial  delayering.  reorganization, 
reduction  in  force,  transfer  of  function, 
or  other  workforce  restructuring  or 
reshaping,  consistent  with  agency 
human  capital  goals; 

(3)  The  date  on  which  the  agency 
expects  to  effect  the  substantial 
delayering.  reorganization,  reduction  in 
force,  transfer  of  function,  or  other, 
workforce  restructuring  or  reshaping; 

(4)  The  time  period  during  which  the 
agency  plans  to  offer  voluntary  early 
retirement; 

(5)  The  total  number  of  non- 
temporary  employees  in  the  agency  (or 
specified  component(s)); 

(6)  The  total  number  of  non- 
temporary  employees  in  the  agency  (or 
specified  component(s))  who  may  be 
involuntarily  separated,  downgraded, 
transferred,  or  reassigned  as  a  result  of 
the  substantial  delayering, 
reorganization,  reduction  in  force, 
transfer  of  functitm.  or  other  workforce 
restructuring  or  reshaping; 

(7)  The  total  number  of  employees  in 
the  agency  (or  specified  component(s)) 
who  are  eligible  for  voluntary  early 
retirement; 

(8)  An  estimate  of  the  total  number  of 
employees  in  the  agency  (or  specified 
component(s))  who  are  expected  to 
retire  early  during  the  period  covered  by 
the  rtiquest  for  voluntary  early 
retirement  authority;  and 

(9)  A  description  of  the  types  of 
personnel  actions  anticipated  as  a  result 
of  the  agency's  need  for  voluntarj'  early 
retirement  authority.  (Examples  include 
separations,  transfers,  reassignments, 
and  downgradings.) 


(e)  OPM  will  evaluate  a  request  for 
voluntary  early  retirement  basod  on: 

(1)  A  specific  requost  to  OPM  from  the 
agency  fo-  voluntary  early  retin;mont 
authority; 

(2)  A  vo'untary  separation  incentive 
payment  implementation  plan,  as 
discussed  in  part  576,  subpart  A.  of  this 
chapter,  which  must  outline  the 
intended  use  of  the  incentive  payments 
and  voluntary  early  retirement;  or 

(3)  The  agency's  human  capital  plan, 
which  must  outline  its  intended  use  of 
voluntary  separation  incentive 
payments  and  voluntary  earlv 
retirement  authority,  and  the  changes  in 
organizational  structure  it  expects  to 
make  as  the  result  of  projected 
separations  and  early  retirements. 

(f)  Regardless  of  the  method  used,  the 
request  must  include  all  of  the 
information  required  by  paragraph  (d)  of 
this  section. 

(g)  OPM  may  approve  an  agency's 
request  for  voluntary  early  retirement 
authority  to  cover  the  entire  period  of 
the  substantial  delayering, 
reorganization,  reduction  in  force, 
transfer  of  function,  or  other  workforce 
restructuring  or  reshaping  described  b\' 
the  agency,  or  the  initial  portion  of  that 
period  with  a  requirement  for 
subsequent  information  and  justification 
if  the  period  covers  multiple  ytjars. 

(h)  After  OPM  approves  an  agenc\'s 
request,  the  agency  must  immediatoly 
notify  OPM  of  any  subsequent  changes 
in  the  conditions  that  served  as  the  basis 
for  the  approval  of  the  voluntar\'  early 
retirement  authority.  Depending  upt)n 
the  circumstances  involved.  OPM  Vvill 
modify  the  authority  as  necessarj'  to 
better  suit  the  agency's  needs. 

(i)  The  agency  may  limit  voluntary- 
early  retirement  offers  based  on: 

(1)  An  established  opening  and 
closing  date  that  is  announced  to 
employees  at  the  time  of  the  offer:  or 

(2)  The  acceptance  of  a  specified 
number  of  applications  for  voluntary' 
early  retirement,  provided  that,  at  the 
time  of  the  offer,  the  agency  notified 
employees  that  it  retained  the  right  to 
limit  the  number  of  voluntary  earlv 
retirements. 

(j)  Within  the  timeframe  sptjcificd  for 
its  approved  VERA,  the  agency  ma\- 
subsequently  establish  a  new  or  revised 
closing  date,  or  reduce  or  increase  tho 
number  of  early,  retirement  applications 
it  will  accept,  if  management's 
downsizing  and/or  reshaping  needs 
change.  If  the  agency  issues  a  revised 
closing  date,  or  a  revised  number  of 
applications  to  be  accepted,  the  new 
date  or  number  of  applications  must  bt; 
announced  to  the  same  group  of 
employees  included  in  the  original 
announcement.  If  the  agency  issues  a 
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oew  window  period  with  a  new  closing 
date,  or  a  new  instance  of  a  speciflc 
number  of  applications  to  be  accepted, 
the  new  window  period  or  number  of 
applications  to  be  accepted  may  be 
announced  to  a  different  group  of 
employees  as  long  as  they  are  covered 
by  the  approved  VERA. 

(k)  An  employee  who  separates  from 
the  service  voluntarily  after  completing 
25  years  of  service,  or  becoming  age  50 
and  completing  20  years  of  service,  is 
entitled  to  an  annuity  if.  on  the  date  of 
separation,  the  employee: 

(1)  Is  serving  in  a  position  covered  by 
a  voluntary  early  retirement  offer;  and 

(2)  Meets  the  conditions  covered  in  5 
U.S.C.  8336(d)(2). 

(1)  Agencies  are  responsible  for 
ensuring  that  employees  are  not  coerced 
into  voluntary  early  retirement.  If  an 
agency  finds  any  instances  of  coercion, 
it  must  take  appropriate  corrective 
action. 

(m)  An  agency  may  not  offer  or 
process  voluntary  early  retirements 
beyond  the  stated  expiration  date  of  a 
VERA  or  offer  early  retirements  to 
employees  who  are  not  within  the  scope 
of  the  VERA  approved  by  OPM. 

(n)  OPM  may  terminate  a  voluntary 
early  retirement  authority  if  it 
determines  that  the  agency  is  no  longer 
undergoing  the  condition(s)  that  formed 
the  basis  for  its  approval. 

(o)  OPM  may  amend,  limit,  or 
terminate  a  voluntary  early  retirement 
authority  to  ensure  that  voluntary  early 
retirement  authority  regulations  are 
being  properly  followed. 

(p)  Agencies  must  provide  OPM  with 
interim  and  final  reports  for  each 
voluntary  early  retirement  authority,  as 
covered  in  OPM's  approval  letter  to  the 
agency.  OPM  may  suspend  or  cancel  a 
voluntary  early  retirement  authority  if 
the  agency  is  not  in  compliance  with  the 
reporting  requirements  or  reporting 
schedule  specified  in  OPM's  voluntary 
early  retirement  authority  approval 
letter. 

(q)  The  terms,  conditions,  and 
procedures  in  this  section  do  not  apply 
to  the  General  Accounting  Office. 

PART  842— FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEM— BASIC 
ANNUITY 

■  3.  The  authority  citation  for  part  842  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  8461(g):  Sees.  842.104 
dnd  842.106  also  issued  under  5  U.S.C. 
8461(n);  Sec.  842.104  also  issued  under 
sections  3  and  7(c)  of  Pub.  L.  105-274. 112 
Stat.  2419;  Sec.  842.105  also  issued  under  5 
U.S.C.  8402(c)(1)  and  7701(b)(2);  Sec. 
842.106  also  issued  under  section  102(e)  of 
Pub.  L.  104-8,  109  Stat.  102.  as  amended  by 


section  153  of  Pub.  L.  104-134. 110  Stat. 
1321;  Sec.  842.107  also  issued  under  .sections 
11202(f).  11232(e),  and  11246(b)  of  Pub.  L. 
105-33,  111  Stat.  251;  Sec.  842.107  also 
issued  under  section  7(b)  of  Pub.  L.  105-274. 
112  Stat.  2419;  Sec.  842.108  also  is.sued 
under  section  7(e)  of  Pub.  L.  105-274.  112 
Stat.  2419;  Sec.  842.213  aLso  issued  under  5 
U.S.C.  8414(b)(1)(B)  and  section  1313(b)(5)  of 
Pub.  L.  107-296.  1 16  Stat.  2135;  Sees. 
842.604  and  842.611  also  issued  under  5 
U.S.C.  8417;  Sec.  842.607  also  i.s.sued  under 
5  use.  8416  and  8417;  Sec.  842.614  also 
issued  under  5  U.S.C.  8419;  Sec.  842.615  also 
issued  under  5  U.S.C.  8418:  Sec.  842.703  also 
issued  under  section  7001(a)(4)  of  Pub.  L. 
101-508.  104  Stat.  1388;  Sec.  842.707  aLso 
issued  under  section  6001  of  Pub.  L.  100- 
203.  101  Stat.  1.300;  Sec.  842.708  also  issued 
under  section  4005  of  Pub.  L.  101-239,  103 
Stat.  2106  and  section  7001  of  Pub.  L.  101- 
.508.  104  Stat.  1.388;  subpart  H  also  issued 
under  5  U.S.C.  1104;  Sec.  842.810  also  issued 
under  Appendix  C  to  Pub.  L.  106-554,  114 
Stat.  2763A-125. 

Subpart  B— Eligibility 

■  4.  Section  842.213  is  revised  to  read  as 
follows: 

§842.213    Voluntary  early  retirement- 
substantial  delayering,  reorganization, 
reduction  in  force,  transfer  of  function,  or 
other  workforce  restructuring. 

(a)  A  "specific  designee"  is  defined  as 
a  senior  officer  or  official  within  an 
agency  who  has  been  specifically 
designated  to  sign  requests  for  voluntary 
early  retirement  authority  for  or  in  place 
of  the  head  of  the  agency.  Examples 
include  the  Chief  Human  Capital  Officer 
or  the  Assistant  Secretary  for 
Administration. 

(b)  5  U.S.C.  8414(b)(1)(B)  covers  both 
the  basis  for  an  agency's  request  for 
voluntary  early  retirement  authority  and 
OPM's  subsequent  determination 
concerning  the  request. 

(c)  An  agency's  request  for  voluntary 
early  retirement  authority  must  be 
signed  by  the  head  of  the  agency  or  by 
a  specific  designee  with  that  authority. 

(d)  The  request  must  contain  the 
following  information: 

(1)  Identification  of  the  agency  or 
organizational  unit(s)  for  which  the 
agency  requests  the  authority; 

(2)  Reasons  why  the  agency  needs 
voluntary  early  retirement  authority. 
This  must  include  a  detailed  summary 
of  the  agency's  personnel  and/or 
budgetary  situation  that  will  result  in  an 
excess  of  personnel  because  of  a 
substantial  delayering,  reorganization, 
reduction  in  force,  transfer  of  function, 
or  other  workforce  restructuring  or 
reshaping,  consistent  with  agency 
human  capital  goals; 

(3)  The  date  on  which  the  agency 
expects  to  effect  the  substantial 
delayering,  reorganization,  reduction  in 


force,  transfer  of  function,  or  other 
workforce  restructuring  or  reshaping; 

(4)  The  time  period  during  which  the 
agency  plans  to  offer  voluntary  early 
retirement; 

(5)  The  total  nOmber  of  non- 
temporary  employees  in  the  agency  (or 
specified  component(s)); 

(6)  The  total  number  of  non- 
temporary  employees  in  the  agency  (or 
specified  component(s))  who  may  be 
involuntarily  separated,  downgraded, 
transferred,  or  reassigned  as  a  result  of 
the  substantial  delayering, 
reorganization,  reduction  in  force, 
transfer  of  function,  or  other  workforce 
restructuring  or  reshaping; 

(7)  The  total  number  of  employees  in 
the  agency  (or  specified  component(s)) 
who  are  eligible  for  voluntary  early 
retirement; 

(8)  An  estimate  of  the  total  number  of 
employees  in  the  agency  (or  specified 
component(s))  who  are  expected  to 
retire  early  during  the  period  covered  by 
the  request  for  voluntary  early 
retirement  authority;  and 

(9)  A  description  of  the  types  of 
personnel  actions  anticipated  as  a  result 
of  the  agency's  need  for  voluntary  early 
retirement  authority.  (Examples  include 
separations,  transfers,  reassignments, 
and  downgradings.) 

(e)  OPM  will  evaluate  a  request  for 
voluntary  early  retirement  based  on: 

(1)  A  specific  request  to  OPM  from  the 
agency  for  voluntary  early  retirement 
authority; 

(2)  A  voluntary  separation  incentive 
payment  implementation  plan,  as 
discussed  in  part  576,  subpart  A,  of  this 
chapter,  which  must  outline  the 
intended  use  of  the  incentive  payments 
and  voluntary  early  retirement;  or 

(3)  The  agency's  human  capital  plan, 
which  must  outline  its  intended  use  of 
voluntary  separation  incentive 
payments  and  voluntary  early 
retirement  authority,  and  the  changes  in 
organizational  structure  it  expects  to 
make  as  the  result  of  projected 
separations  and  early  retirements. 

(fl  Regardless  of  the  method  used,  the 
request  must  include  all  of  the 
information  required  by  paragraph  (d)  of 
this  section. 

(g)  OPM  may  approve  em  agency's 
request  for  voluntary  early  retirement 
authority  to  cover  the  entire  period  of 
the  substantial  delayering, 
reorganization,  reduction  in  force, 
transfer  of  function,  or  other  workforce 
restructuring  or  reshaping  described  by 
the  agency,  or  the  initial  portion  of  that 
period  with  a  requirement  for 
subsequent  information  and  justification 
if  the  period  crosses  multiple  years. 

(h)  After  OPM  approves  an  agency's 
request,  the  agency  must  immediately 
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notify  OPM  of  any  subsequent  changes 
in  the  conditions  that  served  as  the  basis 
for  the  approval  of  the  voluntary  early 
retirement  authority.  Depending  upon 
the  circumstances  involved,  OPM  will 
modify  the  authority  as  necessary  to 
better  suit  the  agency's  needs. 

(i)  The  agency  may  limit  voluntary 
early  retirement  offers  based  on: 

(1)  An  established  opening  and 
closing  date  that  is  announced  to 
employees  at  the  time  of  the  offer;  or 

(2)  The  acceptance  of  a  specified 
number  of  applications  for  voluntary 
early  retirement,  provided  that,  at  the 
time  of  the  offer,  the  agency  notified 
employees  that  it  retained  the  right  to 
limit  the  number  of  voluntary  early 
retirements. 

(j)  Within  the  timeft-ame  specified  for 
its  approved  VERA,  the  agency  may 
subsequently  establish  a  new  or  revised 
closing  date,  or  reduce  or  increase  the 
number  of  early  retirement  applications 
it  will  accept,  if  management's 
downsizing  and/or  reshaping  needs 
change.  If  the  agency  issues  a  revised 
closing  date,  or  a  revised  number  of 
applications  to  be  accepted,  the  new 
date  or  number  of  applications  must  be 
announced  to  the  same  group  of 
employees  included  in  the  original 
aimouncement.  If  the  agency  issues  a 
new  window  period  with  a  new  closing 
date,  or  a  new  instance  of  a  specific 
number  of  applications  to  be  accepted, 
the  new  window  period  or  number  of 
.  applications  to  be  accepted  may  be 
announced  to  a  different  group  of 
employees  as  long  as  they  are  covered 
by  the  approved  VERA. 

(k)  An  employee  who  separates  from 
the  service  voluntarily  after  completing 
25  years  of  service,  or  becoming  age  50 
and  completing  20  years  of  service,  is 
entitled  to  an  annuity  if,  on  the  date  of 
separation,  the  employee: 

(1)  Is  serving  in  a  position  covered  by 
a  voluntary  early  retirement  offer;  and 

(2)  Meets  the  conditions  covered  in  5 
U.S.C.  8414(b)(1)(B). 

(1)  Agencies  are  responsible  for 
ensuring  that  employees  are  not  coerced 
into  voluntary  early  retirement.  If  an ' 
agency  finds  any  instances  of  coercion, 
it  must  take  appropriate  corrective 
action.  ' 

(m)  An  agency  may  not  offer  or 
process  voluntary  early  retirements 
beyond  the  stated  expiration  date  of  a 
VERA  or  offer  early  retirements  to 
employees  who  are  not  within  the  scope 
of  the  VERA  approved  by  OPM. 

(n)  OPM  may  terminate  a  voluntary 
early  retirement  authority  if  it 
determines  that  the  agency  is  no  longer 
undergoing  the  condition(s)  that  formed 
the  basis  for  its  approval. 


(o)  OPM  may  amend,  limit,  or 
terminate  a  volunteuy  early  retirement 
authority  to  ensure  that  voluntary  early 
retirement  authority  regulations  are 
being  properly  followed. 

(p)  Agencies  must  provide  OPM  with 
interim  and  final  reports  for  each 
voluntary  early  retirement  authority,  as 
covered  in  OPM's  approval  letter  to  the 
agency.  OPM  may  suspend  or  cancel  a 
voluntary  early  retirement  authority  if 
the  agency  is  not  in  compliance  with  the 
reporting  requirements  or  reporting 
schedule  specified  in  OPM's  voluntary 
early  retirement  authority  approval 
letter. 

(q)  "I^e  terms,  conditions,  and 
procedures  in  this  section  do  not  apply 
to  the  General  Accounting  Office. 

(r)  The  authority  to  VERA  to 
restructure  the  workforce  terminates 
June  14,  2004. 

[FR  Doc.  03-14970  Filed  6-10-03;  4:46  pml 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

8  CFR  Parts  1, 103, 239  and  287 

[ICE  No.  2274-03] 
RIN  1653  AA26 

Powers  and  Authority  of  Officers  and 
Employees;  Revisions  to  tt>e  Internal 
Review  Process  for  Alleged  Violations 
of  the  Standards  for  Enforcentent 
Activities 

agency:  Department  of  Homeland 

Security. 

action:  Final  rule. 

SUMMARY:  On  November  25,  2002,  the 
President  signed  into  law  the  Homeland 
Security  Act  of  2002  (Pub.  L.  107-296) 
(HSA),  which  created  the  new 
Department  of  Homeland  Security 
(Department  or  DHS).  Pursuant  to  the 
provisions  of  the  HSA,  DHS  came  into 
existence  on  January  24,  2003.  The 
functions  of  the  Immigration  and 
Naturalization  Service  (Service)  and  all 
authorities  with  respect  to  those 
functions,  transferred  to  DHS  on  March 
1,  2003,  and  the  Service  was  abolished 
on  that  date,  pursuant  to  the  HSA  and 
the  Departmentof  Homeland  Security 
Reorganization  Plan,  as  modified 
(Reorganization  Plan).  The  transition 
and  savings  provisions  of  the  HSA, 
including  sections  1512(d)  and  1517, 
provide  that  references  relating  to  the 
Service  in  statutes,  regulations, 
directives  or  delegations  of  authority 
shall  be  deemed  to  refer  to  the 
appropriate  official  or  component  of 
DHS.  DHS  is  promulgating  this  rule  to 


continue  the  process  of  conforming  the 
text  of  Title  8  of  the  Code  of  Federal     . 
Regulations  to  the  governmental 
structures  established  in  the  HSA  and 
Reorganization  Plan.  This  rule  is  not 
intended  to  and  does  not  restrict  or 
otherwise  limit  the  authority  of  any 
DHS  officer. 

DATES:  This  final  rule  is  effective  June 
13,2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Muhletaler,  Bureau  of 
Immigration  and  Customs  Enforcement, 
Office  of  General  Counsel,  425  I  Street, 
NW.,  Room  6100,  Washington,  DC 
20536,  telephone  (202)  514-2895. 
SUPPLEMENTARY  INFORMATION 

Explanation  of  Changes 

First,  the  final  rule  expands  the 
definitions  of  the  terms  "Service," 
"Commissioner,"  and  "director"  at  8 
CFR  1.1.  Definitions  for  the  terms 
"Department,"  "Secretary,"  and 
"Bureau"  have  been  added.  Definitions 
have  also  been  added  for  "BCIS," 
"CBP,"  and  "ICE, "  which  are  the 
acronyms  for  the  bureaus  within  DHS 
that  have  been  delegated  the  authorities 
of  the  former  Service.  The  definitions 
provide  clarification  that  the  functions 
of  the  legacy  components  of  the  Service 
continue  under  the  Department.  The 
definitions  refer  to  the  "Service"  in 
recognition  that  the  term  "Service" 
continues  to  be  used  throughout  Title  8 
of  the  Code  of  Federal  Regulations,  and 
this  final  rule  amends  only  limited 
portions  of  that  title. 

Second,  the  term  "immigration 
enforcement  agent"  has  been  added  to  8 
CFR  1 03 . 1  (b)  in  recognition  of  an 
ongoing  modification  to  the  field 
structure  of  the  Bureau  of  Immigration 
and  Customs  Enforcement  (ICE).  As  part 
of  a  position  reclassification  the 
immigration  agent  position  (within  the 
investigations  program  of  ICE)  and  the 
detention  enforcement  officer  position 
(within  the  detention  and  removal 
program  of  ICE)  will  be  combined  and 
reclass'fied  into  the  immigration 
enforcement  agent  position. 
Immigration  enforcement  agents  will 
have  responsihilities  that  include  the 
identification  and  processing  of 
detained  criminal  aliens  within  the 
institutional  removal  program. 

Third,  the  final  rule  revises  the 
regulation  at  8  CFR  239.1  that  delegates 
authority  to  issue  notices  to  appear.  In 
his  discretion,  the  Secretary  of 
Homeland  Security  has  published  this 
delegation  of  authority  to  issue  notices 
to  appear  in  the  Code  of  Federal 
Regulations,  cross-referencing  his 
general  delegation  authority  under  8 
CFR  2.1.  The  list  of  officers  authorized 
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to  issue  notices  to  appear  is  amended  to 
reflect  the  ongoing  reorganization  of 
functions  of  the  former  Service  among 
the  Bureau  of  Citizenship  and 
Immigration  Services,  the  Bureau  of 
Customs  and  Border  Protection,  and  the 
Bureau  of  Immigration  and  Customs 
Enforcement.  Removed  from  the  list  of 
those  authorized  to  issue  a  notice  to 
appear  is  the  Director  of  Juvenile 
Afl^airs,  based  on  the  transfer  of 
functions  with  respect  to  the  care  of 
unaccompanied  alien  children  to  the 
Department  of  Health  and  Human 
Services  pursuant  to  section  462  of  the 
Homeland  Security  Act  of  2002,  as 
amended,  6  U.S.C.  279. 

Fourth,  the  final  rule  revises  8  CFR 
287  part  1  with  respect  to  the  powers 
and  authority  of  officers  and  employees 
of  these  three  bureaus.  Deportation 
officers  have  been  provided  the 
authoritv  to  execute  search  warrants 
under  8  CFR  287.5(e)(1). 

In  recognition  of  the  position 
reclassification  of  detention 
enforcement  officers  to  immigration 
enforcement  agents,  the  term 
"immigration  enforcement  agent"  is 
added  to  the  existing  term  of  "detention 
enforcement  officer"  in  8  CFR  103.1(b), 
287.5(c)(6),  287.5(e)(3),  287.5(f), 
287.8(a)(l)(iv)  and  287.8(a)(2)(iii). 
Pursuant  to  their  duties  and 
responsibilities  within  the  institutional 
removal  program,  immigration 
enforcement  agents  are  delegated  the 
authority  to  make  arrests  under  8  CFR 
287.5(c)(1).  and  8  CFR  287.5(c)(2),  to 
conduct  searches  under  8  CFR  287.5(d). 
to  execute  search  warrants  under 
287.5(e)(1),  to  serve  warrants  of  arrest 
for  non-immigration  violations  under 
287.5(e)(4),  and  to  issue  detainers  under 
8  CFR  287.7(b). 

Fifth,  the  final  rule  revises  the 
regulation  at  8  CFR  287.10  regarding  the 
internal  review  process  for  alleged 
violations  of  the  standards  for 
enforcement  activities  to  replace  the 
references  to  offices  within  the 
Department  of  Justice  that  had  been 
responsible  for  reviewing  such 
allegations  with  the  appropriate  offices 
within  DHS. 

Sixth,  the  final  rule  revises  or 
removes  several  paragraphs  in  8  CFR 
239.2  (cancellation  of  notices  to  appear). 
8  CFR  287.3  (aliens  arrested  without 
warrant),  and  8  CFR  287.4  (subpoenas), 
to  reflect  the  rec:odification  of 
regulations  governing  immigration 
proceedings.  Under  the  HSA,  the 
Executive  Office  for  Immigration 
Review  (EOIR),  including  the 
immigration  judges  and  the  Board  of 
Immigration  Appeals,  remain  in  the 
Department  of  Justice,  and  the 
regulations  pertaining  to  proceedings 


before  EOIR  have  been  codified  in 
Chapter  V  of  8  CFR.  Accordingly,  this 
final  rule  makes  conforming  changes  to 
8  CFR  239.2,  287.3,  and  287.4  in 
recognition  that  the  regulations 
governing  immigration  proceedings 
before  the  immigration  judges  and  the 
Board  are  now  codified  at  8  CFR  1003 
et  seq.  (including  with  reference  to  this 
rule.  8  CFR  1003.14,  1239.2,  1287.4.  and 
1292.2). 

Finallv,  the  rule  revises  the  regulation 
at  8  CFR  287.8  by  adding  a  new 
subsection  (g)  which  states  that  the 
criminal  law  enforcement  activities 
authorized  under  this  rule  will  be 
exercised  in  a  manner  consistent  with 
all  applicable  DHS  and  Department  of 
Justice  guidelines  and  policies. 

Good  Cause  Exception 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  or 
delayed  effective  date  is  unnecessary  as 
this  rule  relates  to  agency  organizatidn 
and  management.  Accordingly,  it  is  not 
a  "rule"  as  that  term  is  used  by  the 
Congressional  Review  Act  (Subtitle  E  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)),  and  the  reporting 
requirement  of  5  U.S.C.  801  does  not 
apply. 

Executive  Order  12866 

This  rule  making  is  limited  to  agency 
organization,  management  or  personnel 
matters,  and  therefore  is  not  a  regulation 
or  rule  as  defined  by  Executive  Order 
12866.  It  has  also  been  determined  that 
this  rulemaking  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866.  Accordingly,  a 
regulatory  impact  analysis  is  not 
required. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  chapter  6)  do  not  apply. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more:  a  major  increase  in 
costs  or  prices:  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 


Executive  Order  12988:  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  set  forth  in  section  3(a)  and 
(bH2)  of  Executive  Order  1 2988. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
ex|)enditure  by  state,  local  and  tribal 
government,  in  the  aggregate,  or  by  the 
private  sector  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  afft^.t  small 
governments.  Therefore,  no  actions  were 
deemed  necessary'  under  th«!  pnivisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Executive  Order  13132 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  cm  the 
relationship  between  the  Natitmal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  the  Department  of 
Homeland  Security  has  determined  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  summary 
impact  statement. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  Public  Law  104-13,  all 
Departments  are  required  to  submit  to 
the  Office  of  Management  and  Budget 
(OMB),  for  review  and  approval,  any 
reporting  requirements  inherent  in  a 
final  rule.  This  rule  does  not  impose  any 
new  reporting  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act. 

List  of  Subiects 

8  CFR  Part  1 

■    Administrative  practice  and 
procedure.  Immigration. 

8  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delt!«ati(ms 
(Government  agencies).  Freedom  of 
.information.  Immigration.  Privacy. 
Reporting  and  recordkeeping 
requirements.  Surety  bcmds. 

8  CFR  Part  239 

Administrative  practice  and 
procedure.  Aliens,  Immigration. 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  287 

Administrative  practice  and 
procedure.  Aliens,  Immigration. 
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Reporting  and  recordkeepfrt^  "  ' 
requirements. 

■  Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Chapter  I — Department  of  Homeland 
Security  (Immigration  and  Naturalization) 

■  1.  The  chapter  heading  is  revised  to 
read  as  set  forth  above. 

PART  1— OEFINITIGNS 

■  2.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101,  1103:  5  U.S.C. 
301;  Pub.  L.  107-296.  116  Stat.  2135  (6  U.S.C. 
I.etseq.). 

■  3—4.  Section  1.1  is  amended  by 
revising  paragraphs  (c),  (d),  (o)  and  (p) 
and  adding  paragraphs  (u)  through  (z)  to 
read  as  follows: 

§1.1     Definitions. 

***** 

(c)  The  term  Service  means  the 
Immigration  and  Naturalization  Service, 
as  it  existed  prior  to  March  1,  2003. 
Unless  otherwise  specified,  references 
to  the  Service  after  that  date  mean  the 
Bureau  of  Citizenship  and  Immigration 
Services,  the  Bureau  of  Customs  and 
Border  Protection,  and  the  Bureau  of 
Inunigration  and  Customs  Enforcement. 

(d)  The  term  Commissioner  means  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  prior  to  March  1 . 
2003.  Unless  otherwise  specified, 
references  after  that  date  mean  the 
Director  of  the  Bureau  of  Citizenship 
and  Immigration  Services,  the 
Commissioner  of  the  Bureau  of  Customs 
and  Border  Protection,  emd  the  Assistant 
Secretary  for  the  Bureau  of  Immigration 
and  Customs  Enforcement 
***** 

(o)  The  terms  director  or  district 
director  prior  to  March  1,  2003,  mean 
the  district  director  or  regional  service 
center  director,  imless  otherwise 
specified.  On  or  after  March  1,  2003, 
pursuant  to  delegation  from  the 
Secretary  of  Homeland  Security  or  any 
successive  re-delegation,  the  terms 
mean,  to  the  extent  that  authority  has 
been  delegated  to  such  official:  service 
center  director;  special  agent  in  charge; 
field  office  director;  district  director  for 
services;  district  director  for  interior 
enforcement;  or  director,  field 
operations.  The  terms  also  mean  such 
other  official,  including  an  official  in  an 
acting  capacity,  within  the  Bureau  of 
Citizenship  and  Immigration  Services, 
the  Bureau  of  Customs  and  Border 
Protection,  the  Bureau  of  Immigration 
and  Customs  Enforcement,  or  other 
component  of  the  Department  of 
Homeland  Security  who  is  delegated  the 


function  or  authority  above  referenced 
for  a  particular  geographic  district, 
region,  or  area. 

(p)  The  term  lawfully  admitted  for 
permanent  residence  means  the  status 
of  having  been  lawfully  accorded  the 
privilege  of  residing  permanently  in  the 
United  States  as  an  immigrant  in 
accordance  with  the  immigration  laws, 
such  status  not  having  changed.  Such 
status  terminates  upon  entry  of  a  final 
administrative  order  of  exclusion. 
V  deportation,  or  removal. 
*        *        *         *         *        * 

(u)  The  term  Department,  unless 
otherwise  noted,  means  the  Department 
of  Homeland  Security. 

(v)  The  term  Secretary,  unless 
otherwise  noted,  means  the  Secretary  of 
Homeland  Security. 

(w)  The  term  Bureau  means  generally, 
unless  otherwise  noted,  the  Bureau  of 
Citizenship  and  Immigration  Services, 
the  Bureau  of  Customs  and  Border 
Protection,  and  the  Bureau  of 
Immigration  and  Customs  Enforcement, 
as  created  by  the  Homeland  Security 
Act  of  2002,  as  amended.  Pub.  L.  107- 
296,  November  25,  2002,  116  Stat.  2135, 
and  the  President's  Reorganization  Plan, 
as  modified. 

(x)  The  term  BCIS  means  the  Bureau 
of  Citizenship  and  Immigration 
Services. 

(y)  The  term  CBP  means  the  Bureau  of 
Customs  and  Border  Protection. 

(z)  The  term  ICE  means  the  Bureau  of 
Immigration  and  Customs  Enforcement. 

PART  103— POWERS  AND  DUTIES; 
AVAILABILITY  OF  RECORDS 

■  5.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

'  Authority:  5  U.S.C.  301.  552,  552a;  8  U.S.C. 
1101,  1103,  1304,  1356:  31  U.S.C.  9701;  Pub. 
L.  107-296,  116  Stat.  2135  (6  U.S.C.  1  et 
seq):  E.O.  12356,  47  PR  14874,  15557,  3  CFR. 
1982  Comp.,  p.  166;  8  CFR  part  2. 

■  6.  Section  103.1(b)  is  revised  to  read  as 
follows: 

§103.1     Delegations  of  authority; 
designation  of  immigration  officers. 

*         *   "     *         *         * 

(b)  Immigration  Officer.  The  following 
employees  of  the  Department  of 
Homeland  Security,  including  senior  or 
supervisory  officers  of  such  employees, 
are  designated  as  immigration  officers 
authorized  to  exercise  the  powers  and 
duties  of  such  officer  as  specified  by  the- 
Act  and  this  chapter  1:  Immigration 
officer,  immigration  inspector, 
immigration  examiner,  adjudications 
officer.  Border  Patrol  agent,  aircraft 
pilot,  airplane  pilot,  helicopter  pilot, 
deportation  officer,  detention 
enforcement  officer,  detention  officer. 


investigator,  special  agent,  investigative 
assistant,  immigration  enforcement 
agent,  intelligence  officer,  intelligence 
agent,  general  attorney  (except  with 
respect  to  CBP,  only  to  the  extent  that 
the  attorney  is  performing  any 
immigration  function),  applications 
adjudicator,  contact  representative, 
legalization  adjudic^or,  legalization 
officer,  legalization  assistant,  forensic 
document  analyst,  fingerprint  specialist, 
immigration  information  officer, 
immigration  agent  (investigations).  "^ 
asylum  officer,  other  officer  or  employee 
of  the  Department  of  Homeland  Security 
or  of  the  United  States  as  designated  by 
the  Secretary  of  Homeland  Security  as 
provided  in  §  2.1  of  this  chapter. 

PART  239— INITIATION  OF  REMOVAL 
PROCEEDINGS 

■  7.  The  authority  citation  for  part  239 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103.  1221.  1229: 
Homeland  Security  Act  of  2002.  Pub.  L.  107- 
296  (6  U.S.C.  1,  et'seq.y.  8  CFR  part  2. 

■  8.  Section  239.1  is  revised  to  read  as 
follows: 

§  239.1     Notice  to  appear. 

(a)  Issuance  of  notice  to  appear.  Any 
immigration  officer,  or  supervisor 
thereof,  performing  an  inspection  of  an 
arriving  alien  at  a  port-of-entry  may 
issue  a  notice  to  appear  to  such  alien. 
In  addition,  the  following  officers,  or 
officers  acting  in  such  capacity,  may 
issue  a  notice  to  appear: 

(1)  District  directors  (except  foreign); 

(2)  Deputy  district  directors  (except 
foreign); 

(3)  Chief  pattol  agents;     - 

(4)  Deputy  chief  patrol  agents; 

(5)  Assistant  chief  patrol  agents; 

(6)  Patrol  agents  in  charge; 

(7)  Assistant  patrol  agents  in  charge; 

(8)  Field  operations  supervisors; 

(9)  Special  operations  supervisors; 

(10)  Supervisory  border  patrol  agents; 

(11)  Service  center  directors; 

(12)  Deputy  service  center  directors; 

(13)  Assistant  service  center  directors 
for  examinations; 

(14)  Supervisory  district  adjudications 
officers; 

(15)  Supervisory  asylum  officers: 

(16)  Officers  in  charge  (except 
foreign); 

(17)  Assistant  officers  in  charge 
(except  foreign); 

(18)  Special  agents  in  charge: 

(19)  Deputy  special  agents  in  charge;  ^ 

(20)  Associate  special  agents  in 
charge; 

(21)  Assistant  special  agents  in 
charge; 

(22)  Resident  agents  in  charge; 

(23)  Supervisory  special  agents; 
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(24)  Directors  of  investigations: 

(25)  District  directors  for  interior 
enforcement; 

(26)  Deputy  or  assistant  district 
directors  for  interior  enforcement; 

(27)  Director  of  detention  and 
removal; 

(28)  Field  office  directors; 

(29)  Deputy  field  office  directors; 

(30)  Supervisory  deportation  officers; 

(31)  Supervisory  detention  and 
deportation  officers; 

(32)  Directors  or  officers  in  charge  of 
detention  facilities; 

(33)  Directors  of  field  operations; 

(34)  Deputy  or  assistant  directors  of 
field  operations: 

(35)  District  field  officers; 

(36)  Port  directors: 

(37)  Deputy  port  directors;  or 

(38)  Other  officers  of  employees  of  the 
Department  or  of  the  United  States  who 
are  delegated  the  authority  as  provided 
by  §  2.1  of  this  chapter  to  issue  notices 
to  appear. 

(b)  Service  of  notice  to  appear. 
Service  of  the  notice  to  appear  shall  be 
in  accordance  with  section  239  of  the 
Act. 

■  9.  Section  239.2  is  amended  by: 

■  a.  Revising  paragraphs  (c)  and  (d);  and 
by 

■  b.  Removing  paragraph  (f). 

•    The  revisions  read  as  follows: 

§  239.2    Cancellation  of  notice  to  appear. 

***** 

(c)  Motion  to  dismiss.  After 
commencement  of  proceedings  pursuant 
to  8  CFR  1003.14.  ICE  counsel,  or  any 
officer  enumerated  in  paragraph  (a)  of 
this  section,  may  move  for  dismissal  of 
the  matter  on  the  grounds  set  out  under 
paragraph  (a)  of  this  section. 

(d)  Motion  for  remand.  After 
commencement  of  the  hearing,  ICE 
counsel,  or  any  officer  enumerated  in 
paragraph  (a)  of  this  section  may  move 
for  remand  of  the  matter  to  district 
jurisdiction  on  the  ground  that  the 
foreign  relations  of  the  United  States  are 
involved  and  require  further 
consideration. 


PART  287— FIELD  OFFICERS; 
POWERS  AND  DUTIES 

■  10.  The  authority  citation  for  part  287 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103.  1182.  122.5.  1226. 
12.51.  1252.  1357;  Homeland  Security  Act  of 
2002.  Pub.  L.  107-296  (6  U.S.C.  t.  el'seq.); 
8  CFK  part  2. 

■  11.  Section  287.1  is  amended  by: 

■  a.  Revising  the  words  "district 
director"  to  read  "chief  patrol  agent  for 
GBP,  or  the  special  agent  in  charge  for 
ICE"  in  paragraph  (a)(2); 


■  b.  Revising  paragraphs  (b)  and  (g): 

■  c.  Removing  the  words  "aod  §  242.2(a) 
of  this  part"  in  paragraph  (e);  and  by 

■  d.  Adding  paragraphs  (h)  and  (i). 
The  revisions  and  additions  read  as 

follows: 

§287.1     Definitions. 

***** 

(b)  Reasonable  distance:  fixing  by 
chief  patrol  agents  and  special  agents  in 
charge.  In  fi.xing  distances  not 
exceeding  100  air  miles  pursuant  to 
paragraph  (a)  of  this  section,  chief  patrol 
agents  and  special  agents  in  charge  shall 
take  into  consideration  topography, 
confiuence  of  arteries  of  transportation 
leading  from  external  boundaries, 
density  of  population,  possible 
inconvenience  to  the  traveling  public, 
types  of  conveyances  used,  and  reliable 
information  as  to  movements  of  persons 
effecting  illegal  entry  into  the  United 
States:  Provided.  That  whenever  in  the 
opinion  of  a  chief  patrol  agent  or  special 
agent  in  charge  a  distance  in  his  or  her 
sector  or  district  of  more  than  100  air 
miles  from  any  external  boundary  of  the 
United  States  would  because  of  unusual 
circumstances  be  reasonable,  such  chief 
patrol  agent  or  special  agent  in  charge 
shall  forward  a  complete  report  with 
respect  to  the  matter  to  the 
Commissioner  of  CBP,  or  the  Assistant 
Secretary  for  ICE,  as  appropriate,  who 
may,  if  he  determines  that  such  action 
is  justified,  declare  such  distance  to  be 
reasonable. 
*        *        *  .      *        *       , 

(g)  Basic  immigration  law 
enforcement  training.  The  phrase  basic 
immigration  law  enforcement  training, 
as  used  in  §§  287.5  and'287.8,  means  the 
successful  completion  of  one  of  the 
following  courses  of  training  provided 
at  the  Immigration  Officer  Academy  or 
Border  Patrol  Academy:  Immigration 
Officer  Basic  Training  Course  after  1971; 
Border  Patrol  Basic  Training  Course 
after  1950;  Immigration  Detention 
Enforcement  Officer  Basic  Training 
Course  after  1977;  and  Immigration 
Customs  Enforcement  Special  Agent 
Training,  after  2002;  or  training 
substantially  equivalent  thereto  as 
determined  by  the  Commissioner  of  CBP 
or  the  Assistant  Secretary  for  ICE  with 
respect  to  personnel  in  their  respective 
bureaus.  The  phrase  basic  immigration 
law  enforcement  training  also  means  the 
successful  completion  of  the  Other  than 
Permanent  Full-Time  (OTP) 
Immigration  Inspector  Basic  Training 
Course  after  1991  in  the  case  of 
individuals  who  are  OTP  immigration 
inspectors.  Conversion  by  OTP 
immigration  to  any  other  status  requires 
training  applicable  to  that  position. 


(h)  References  to  specific  titles  of 
officers  mean  all  individuals  holding 
.such  positions  and  any  individual 
acting  in  such  position. 

(i)  Nothing  in  this  part  limits  the 
authority  of  any  DHS  officers  to  act 
pursuant  to  any  authorities  that  they 
may  otherwise  possess. 

§287.2    [Amended] 

■  12.  Section  287.2  is  amended  by: 

■  a.  Revising  the  words  "district 
director"  to  read  "special  agent  in 
charge,  port  director,": 

■  b.  Adding  the  phrase  "immigration 
and  nationality"  immediately  before  the 
phrase  "laws  administered  or  enforced"; 
and  by 

■  c.  Revising  the  word  "Service"  to  read 
"Department". 

§287.3    [Amended] 

■  1 3.  Section  287.3  is  amended  by: 

■  a.  Revising  the  words  "8  CFR  part  3" 
to  read  "8  CFR  part  1003"  in  paragraph 
(c):  and  by 

■  b.  Adding  the  phrase  "or  8  CFR 
1292.2"  immediately  after  the  phrase 
"§292.2  of  this  chapter"  in  paragraph  (c). 

■  14.  Section  287.4  is  amended  by: 

■  a.  Revising  paragraph  (a); 

■  b.  Adding  the  word  "immigration" 
immediately  before  the  word  "officer" 
and  by  revising  the  word  "Ser\'ice"  to 
read  "Department"  in  paragraph  (b)(1); 

■  c.  Revising  the  word  "making"  to  read 
"taking",  adding  the  word 
"immigration"  immediately  before  the 
word  "officer"  and  by  revising  the  word 
"Service"  to  read  "Department"  in 
paragraph  (b)(2);  and  by 

■  d.  Revising  paragraph  (c). 
The  revisions  read  as  follows: 

§287.4    Subpoena. 

(a)  Who  may  issue — (1 )  Criminal  or 
civil  investigations.  All  District 
Directors;  Deputy  District  Directors; 
Chief  Patrol  Agents;  Deputy  Chief  Patrol 
Agents;  Assistant  Chief  Patrol  Agents: 
Officers  in  Charge;  Patrol  Agents  in 
Charge;  Assistant  Patrol  Agents  in 
Charge:  Field  Operations  Supervisors; 
Special  Operations  Super\'isors; 
Supervisory  Border  Patrol  Agents; 
Assistant  District  Directors, 
Investigations;  Supervisory  Criminal 
Investigators,  Anti-Smuggling;  Regional 
Directors;  Service  Center  Directors; 
Assistant  District  Directors, 
Examinations;  Director,  Detention  and 
Removal;  Special  Agents  in  Charge;  all 
Special  Agents  in  supervisory  positions; 
Field  Office  Directors;  Deputy  Field 
Office  Directors;  and  any  other 
immigration  officer  who  has  been 
expressly  delegated  such  authority  as 
provided  by  8  CFR  2.1  may  issue  a 
subpoena  requiring  the  production  of 
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records  and  evidence  for  use  in  criminal 
or  civil  investigations. 

(2)  Proceedings  other  than 
naturalization  proceedings — (i)  Prior  to 
commencement  of  proceedings.  All 
District  Directors;  Deputy  District 
Directors;  Chief  Patrol  Agents;  Deputy 
Chief  Patrol  Agents;  Officers  in  Charge; 
Director,  Detention  and  Removal; 
Special  Agents  in  Charge;  Deputy 
Special  Agents  in  Charge;  Resident 
Agents  in  Charge;  District  Field  Officers; 
Field  Office  Directors;  Deputy  Field 
Office  Directors;  emd  Port  Directors  may 
issue  a  subpoena  requiring  the 
attendance  of  witnesses  or  the 
production  of  documentary  evidence,  or 
both,  for  use  in  any  proceeding  under 
this  chapter  I,  other  than  under  8  CFR 
part  335,  or  any  application  made 
ancillary  to  the  proceeding. 

(ii)  Subsequent  to  commencement  of 
any  immigration  court  proceeding. 
Procedures  for  the  issuance  of  a 
subpoena  after  the  commencement  of 
proceedings,  in  cases  other  than  those 
arising  under  part  335  of  this  chapter, 
are  set  forth  at  8  CFR  1003.35(b)  and 
1287.4. 
*****  , 

(c)  Service.  A  subpoena  issued  under 
this  section  may  be  served  by  any 
person,  over  18  years  of  age  not  a  party 
to  the  case,  designated  to  make  such 
service  by  the  District  Director;  Deputy 
District  Director;  Chief  Patrol  Agent; 
Deputy  Chief  Patrol  Agent;  Assistant 
Chief  Patrol  Agent;  Patrol  Agent  in 
Charge;  Officer  in  Charge;  A.ssistant 
District  Director,  Investigations; 
Supervisory  Criminal  Investigator,  Anti- 
Smuggling;  Regional  Director;  Special 
Agent  in  Charge;  Deputy  Special  Agent 
in  Charge;  Resident  Agent  in  Charge; 
District  Field  Officer;  Field  Office 
Director;  Deputy  Field  Office  Director; 
Supervisory  Deportation  Officer; 
Supervisory  Detention  and  Deportation 
Officer;  and  Port  Director  having 
administrative  jurisdiction  over  the 
office  in  which  the  subpoena  is  issued. 
The  Director,  Detention  and  Removal, 
shall  also  have  the  authority  to  make 
such  designation.  Service  of  the 
subpoena  shall  be  made  by  defivering  a 
copy  thereof  to  the  person  named 
therein  and  by  tendering  to  him/her  the 
fee  for  one  day's  attendance  and  the 
mileage  allowed  by  law  by  the  United 
States  District  Court  for  the  district  in 
which  the  testimony  is  to  be  taken. 
When  the  subpoena  is  issued  on  behalf 
of  the  Department,  fee  and  mileage  need 
not  be  tendered  at  the  time  of  service. 
A  record  of  such  service  shall  be  made 
and  attached  to  the  original  copy  of  the 
subpoena. 


■  15.  Section  287.5  is  revised  to  read  as 
follows: 

§  287.5    Exercise  of  power  by  immigration 
officers. 

(a)  Power  and  authority  to  interrogate 
and  administer  oaths.  Any  immigration 
officer  as  defined  in  8  CFR  103.1(b)  is 
hereby  authorized  and  designated  to 
exercise  anywhere  in  or  outside  the 
United  States  the  power  conferred  by:- 

(1)  Section  287(a)(1)  of  the  Act  to 
interrogate,  without  warrant,  any  alien 
or  person  believed  to  be  an  alien 
concerning  his  or  her  right  to  be,  or  to 
remain,  in  the  United  States,  and 

(2)  Section  287(b)  of  the  Act  to 
administer  oaths  and  to  take  and 
consider  evidence  concerning  the 
privilege  of  any  person  to  enter,  reenter, 
pass  through,  or  reside  in  the  United 

,  States;  or  concerning  any  matter  which 
is  material  or  relevant  to  the 
enforcement  of  the  Act  and  the 
administration  of  the  immigration  and 
naturalization  functions  of  the 
Department. 

(b)  Power  and  authority  to  patrol  the 
border.  The  following  immigration 
officers  who  have  successfully 
completed  basic  immigration  law 
enforcement  training  are  hereby 
authorized  and  designated  to  exercise 
the  power  to  patrol  the  border  conferred 
by  section  287(a)(3)  of  the  Act: 

(1)  Border  patrol  agents,  including 
aircraft  pilots; 

(2)  Special  agents; 

(3)  Inmiigration  inspectors  (seaport 
operations  only); 

(4)  Adjudications  officers  and 
deportation  officers  when  in  the 
uniform  of  an  immigration  inspector 
and  performing  inspections  or 
supervising  other  immigration 
inspectors  peribrming  inspections 
(seaport  operations  only); 

(5)  Supervisory  and  managerial 
persotmel  who  are  responsible  for 
supervising  the  activities  of  those 
officers  listed  in  this  paragraph;  and 

(6)  Immigration  officers  who  need  the 
authority  to  patrol  the  border  under 
section  287(a)(3)  of  the  Act  in  order  to 
effectively  accomplish  their  individual 
missions  and  who  are  designated, 
individually  or  as  a  class,  by  the 
Conunissioner  of  CBP,  or  the  Assistant 
Secretary  for  ICE. 

(c)  Power  and  authority  to  arrest — (1) 
Arrests  of  aliens  under  section  287(a)(2) 
of  the  Act  for  immigration  violations. 
The  following  immigration  officers  who 
have  successfully  completed  basic 
immigration  law  enforcement  training 
are  hereby  authorized  and  designated  to 
exercise  the  arrest  power  conferred  by 
section  287(a)(2)  of  the  Act  and  in 
accordance  with  8  CFR  287.8(c): 


(i)  Border  patrol  agents,  including 
aircraft  pilots; 

(ii)  Special  agents; 

(iii)  Deportation  officers; 

(iv)  Immigration  inspectors; 

(v)  Adjudications  officers; 

(vi)  Immigration  enforcement  agents; 

(vii)  Supervisory  and  managerial 
personnel  who  are  responsible  for 
supervising  the  activities  of  those 
officers  listed  in  this  paragraph;  and 

(viii)  Immigration  officers  who  need 
the  authority  to  arrest  aliens  under 
section  287(a)(2)  of  the  Act  in  order  to 
effectively  accomplish  their  individual 
missions  and  who  are  designated, 
individually  or  as  a  class,  by  the 
Commissioner  of  CBP,  the  Assistant 
Secretary  for  ICE,  or  the  Director  of  the 
BCIS. 

(2)  Arrests  of  persons  under  section 
287(a)(4)  of  the  Act  for  felonies 
regulating  the  admission  or  removal  of 
aliens.  The  following  immigration 
officers  who  have  successfully 
completed  basic  immigration  law 
enforcement  training  are  hereby 
authorized  and  designated  to  exercise 
the  arrest  power  conferred  by  section 
287(a)(4)  of  the  Act  and  in  accordance 
with  8  CFR  287.8(c): 

(i)  Border  patrol  agents,  including 
aircraft  pilots; 

(ii)  Special  agents; 

(iiil'Deportation  officers; 

(iv)  Immigration  inspectors; 

(v)  Adjudications  officers; 

(vi)  Immigration  enforcement  agents; 

(vii)  Supervisor}'  and  managerial 
personnel  who  are  responsible  for 
supervising  the  activities  of  those 
officers  listed  in  this  paragraph;  and 

(viii)  Immigration  officers  who  need 
the  authority  to  arrest  persons  under 
section  287(a)(4)  of  the  Act  in  order  to 
effectively  accomplish  their  individual 
missions  and  who  are  designated, 
individually  or  as  a  class,  by  the 
Commissioner  of  CBP,  the  Assistant 
Secretarv  for  ICE,  or  the  Director  of.the 
BCIS. 

(3)  Arrests  of  persons  under  section 
287(a)(5)(A)  of  the  Act  for  any  offense 
against  the  United  States.  The  following 
immigration  officers  who  have 
successfully  completed  basic 
immigration  law  enforcement  training 
are  hereby  authorized  and  designated  to 
exercise  the  arrest  power  conferred  by 
section  287(a)(5)(A)  of  the  Act  and  in 
accordance  with  8  CFR  287.8(c): 

(i)  Border  patrol  agents,  including 
aircraft  pilots; 

(ii)  Special  agents; 

(iii)  Deportation  officers; 

(iv)  Immigration  inspectors 
(permanent  full-time  immigration 
inspectors  only); 

(v)  Adjudications  officers  when  in  the 
uniform  of  an  immigration  inspector 
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and  performing  inspections  or 
supervising  other  immigration 
inspectors  performing  inspections: 

(vi]  Supervisors  and  managerial 
personnel  who  are  responsible  for 
supervising  the  activities  of  those 
officers  listed  in  this  paragraph:  and 

(vii)  Immigration  officers  who  need 
the  authority  to  arrest  persons  under 
section  287(a)(5)(A)  of  the  Act  in  order 
to  effectively  accomplish  their 
individual  missions  and  who  are 
designated,  individually  or  as  a  class,  by 
the  Commissioner  of  (]BP.  or  the 
Assistant  Secretary  for  ICE. 

(4>  Arrests  of  persons  under  section 
287(a)(5)(B)  of  the  Act  ff)r  anv  fehmv.  (i) 
Section  287(u)(5)(B)  of  the  Act 
aiilhorizes  designated  immigration 
officers,  as  listed  in  paragraph  (c)(4)(iii) 
of  this  section,  to  arrest  persons, 
without  warrant,  for  any  felony 
c:()gnizable  under  the  laws  of  the  United 
States  if; 

(A)  The  immigration  officer  has 
reasonable  grounds  to  believe  that  the 
person  to  bo  arrest»!d  has  committed  or 
is  committing  such  a  felony: 

(R)  The  immigration  officer  is 
performing  duties  relating  to  the 
enforcement  of  •the  immigration  laws  at 
the  time  of  the  arrest; 

((")  There  is  a  likelihood  of  the  person 
es(  aping  before  a  warrant  can  be 
obtained  for  his  or  her  arrest:  and 

(D)  The  immigration  officer  has  been 
certified  as  successfully  completing  a 
training  program  that  covers  such 
arrests  and  tht;  standards  with  respect  to 
the  immigration  enforcement  activities 
of  the  Department  as  defined  in  8  CFR 
2H7.8. 

(ii)  The  following  immigration  officers 
w  ho  have  successfully  completeil  basic 
immigration  law  enforcement  training 
are  hereby  authorized  and  designated  to 
exercise  the  arrest  power  conferred  by 
section  287(a)(5)(B)  of  the  Act  and  in 
accordance  with  8  CFR  287.8(c); 

(A)  Border  patrol  agents,  including 
aircraft  pilots: 

(B)  Special  agents: 

(C)  Deportation  officers; 

(D)  Immigration  inspectors' 
(permanent  full-time  immigration 
inspectors  only): 

(E)  Adjudications  officers  when  in  the 
uniform  of  an  immigration  inspector 
and  performing  inspections  or 
supervising  other  immigration 
inspectors  performing  inspections; 

(F)  Supervisory  and  managerial 
personnel  who  are  responsible  for 
supervising  the  activities  of  those 
officers  listed  in  this  paragraph:  and 

(G)  Immigration  officers  wno  need  the 
authority  to  arrest  persons  under  section 
287(a)(5)(B)  of  the  Act  in  order  to 
effectively  accomplish  their  individual 


missions  and  who  are  designated, 
individually  or  as  a  class,  by  the 
Commissioner  of  CBP  or  the  Assistant 
Secretary  for  ICE. 

(iii)  Notwithstanding  the 
authorization  and  designation  set  forth 
in  paragraph  (c){4)(ii)  of  this  section,  no 
immigration  officer  is  authorized  to    • 
make  an  arrest  for  any  felonv  under  the 
authority  of  section  2'87(a){.5)(B)  of  the 
Act  until  such  time  as  he  or  she  has 
been  certified  by  the  Director  of 
Training  as  successfully  completing  a 
training  course'  encompassing  sut:h 
arrests  and  the  standards  for 
enforcement  activities  as  defined  in  8 
CFR  287.8.  Such  certification  shall  be 
valid  for  the  duration  of  the  immigration 
officer's  continuous  emplovment,  unless 
it  is  suspended  or  revoked  bv  the 
Commissioner  of  CBP  or  the  As.sistant 
Secretary'"  for  IC;E,  or  their  respective 
designees,  for  just  cause. 

(5)  Arrests  of  persons  under  section 
274(a)  of  the  Act  who  bring  in. 
transport,  or  harbor  certain  aliens,  or 
induc:e  them  to  enter. 

(i)  Section  274(a)  of  the  Act  authorizes 
designated  immigration  offici^rs.  as 
listed  in  paragraph  (c)(5)(ii)  of  this 
section,  to  arrest  persons  who  bring  in. 
transport,  or  harbor  aliens,  or  induce 
them  to  enter  the  United  States  in 
violation  of  law.  When  making  an  arrest, 
the  designated  immigration  officer  shall 
adhere  to  the  provisions  of  the 
enforcement  standard  gov(;rning  the 
conduct  of  arrests  in  8  C;FR  287. a(c). 

(ii)  The  following  immigration  officers 
who  have  successfully  completed  basic 
immigration  law  enforcement  training 
are  authorized  and  designated  to 
exercise  the  arrest  power  conferred  by 
section  274(a)  of  the  Act: 

(A)  Border  patrol  agents,  including 
aircraft  pilots: 

(B)  Special  agents; 

(C)  Deportation  officers: 

(D)  Immigration  inspectors: 

(E)  Adjudications  officers  when  in  the 
uniform  of  an  immigration  inspector 
and  performing  inspections  or 
supervising  other  immigration 
inspectors  performing  inspc^ctions; 

(F)  Supervisory'  and  managerial 
personnel  who  are  responsible  for 
supervising  the  activities  of  those 
officers  listed  in  this  paragraph;  and 

(G)  Immigration  officers  who  need  the 
authority  to  arrest  persons  under  section 
274(a)  of  the  Act  in  order  to  effectively 
accomplish  their  individual  missions 
and  who  are  designated,  individualh'  or 
as  a  class,  by  the  Commissioner  of  CBP 
or  the  Assistant  Secretary  for  ICE. 

(6)  Custody  and  transportation  of 
previously  arrested  persons.  In  addition 
to  the  authority  to  arrest  pursuant  to  a 
warrant  of  arrest  in  paragraph  (e)(3)(iv) 


of  this  section,  detention  enforcement 
officers  and  immigration  enforcement 
agents  who  have  successfully  completed 
basic  immigration  law  enforcement 
training  are  hereby  authfirized  and 
designated  to  take  and  maintain  custody 
of  and  transport  any  person  who  has 
been  arrested  by  an  immigration  officer 
pursuant  to  paragraphs  (c)(1)  through 
(c)(5)  of  this  section. 

(d)  Power  and  authority  to  conduct 
searches.  The  following  immigration 
officers  who  have  successful  I  v 
completed  basic  immigration  law 
enforcement  training  are  hereby 
authorized  and  designated  to  exercise 
the  power  to  conduct  searches  conferred 
By  secticm  287(c)  of  the  Act: 

(1)  Border  patrol  agents,  including 
aircraft  pilots: 

(2)  Special  agents: 

(3)  Deportation  officers: 

(4)  Immigration  inspectors: 

(5)  AdjudicatioFis  officers: 

(6)  Immigration  enforcement  agents: 

(7)  Supervisory-  and  managerial 
persomiel  who  afe  responsible  for 
siSpervising  the  activities  of  those 
officers  listed  in  this  paragraph:  and 

(8)  Immigration  officers  who  need  the 
authority  to  conduct  searches  under 
.section  287(c)  of  the  Act  in  order  to 
effectively  accomplish  their  individual 
missions  and  who  are  designated, 
individually  or  as  a  class,  by  the 
Commissioner  of  CBP,  the  Assistant 
Secretary  tor  ICK,  or  the  Director  of  the 
BCIS. 

(e)  Power  and  authority  to  execute 
warrants — (1)  Search  warrants.  The 
following  immigration  officers  who 
have  s'uccessfidly  completed  basic 
immigration  law  enforcement  training 
are  hereby  authorized  and  designated  to 
exercise  the  power  conferred  by  section 
287(a)  of  the  Act  to  execute  a  search 
warrant: 

(i)  Border  patrol  agents,  including 
aircraft  pilots: 

(ii)  Special  agents; 

(iii)  Deportation  officers; 

(iv)  Immigration  enforcement  agents; 

(v)  Supervisor)'  and  managerial 
personnel  who  are  responsible  for 
supervising  the  activities  of  those 
officers  listed  in  this  paragraph,  and 

(vi)  Immigration  officers  who  need  the 
authority  to  execute  search  warrants 
under  section  287(a)  of  the  Act  in  order 
to  effectively  accomplish  their 
individual  missions  and  who  are 
designated,  individually  or  as  a  class,  by 
the'Commissioner  of  CBP  or  the 
Assistant  Secretary  for  ICE. 

(2)  Issuance  of  arrest  warrants  for 
immigration  violations.  A  warrant  of 
arrest  may  be  issued  by  an  immigration 
officer  who  has  been  authorized  or 
delegated  such  authority: 
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(i)  District  directors  (except  foreign); 

(ii)  Deputy  district  directors  (except 
foreign); 

(iii)  Assistant  district  directors  for 
investigations; 

(iv)  Deputy  assistant  district  directors 
for  investigations; 

(v)  Assistant  district  directors  for 
deportation; 

(vi)  Deputy  assistant  district  directors 
for  deportation; 

(vii)  Assistant  district  directors  for 
examinations; 

(viii)  Deputy  assistant  district 
directors  for  examinations; 

(ix)  Officers  in  charge  (except  foreign): 
■  (x)  Assistant  officers  in  charge  (except 
foreign); 

(xi)  Chief  patrol  agents; 

(xii)  Deputy  chief  patrol  agents; 

(xiii)  Assistant  chief  patrol  agents; 

(xiv)  Patrol  agents  in  charge; 

(xv)  Assistant  patrol  agents  in  charge; 

(xvi)  Field  operations  supervisors; 

(xvii)  Special  operations  supervisors; 

(xviii)  Supervisory  border  patrol 
agents; 

(xix)  The  Assistant  Commissioner, 
Investigations; 

(xx)  Institutional  Hearing  Program 
directors; 

(xxi)  Area  port  directors; 

(xxii)  Port  directors; 

(xxiii)  Deputy  port  directors; 

(xxiv)  Supervisory  deportation 
officers; 

(xxv)  Supervisory  detention  and 
deportation  officers; 

(xxvi)  Director.  Office  of  Detention 
and  Removal; 

(xxvii)  Special  Agents  in  Charge; 

(xxviii)  Deputy  Special  Agents  in 
Charge; 

(xxix)  Associate  Special  Agents  in 
Charge; 

(xxx)  Assistant  Special  Agents  in 
Charge; 

(xxxi)  Resident  Agents  in  Charge; 

(xxxii)  Field  Office  Directors; 

(xxxiii)  Deputy  Field  Office  Directors; 
or 

(xxxiv)  District  Field  Officers. 

(3)  Service  of  warrant  of  arrests  for 
immigration  violations.  The  following 
immigration  officers  who  have 
successfully  completed  basic 
inunigration  law  enforcement  training 
are  hereby  authorized  and  designated  to 
exercise  the  power  pursuant  to  section 
287(a)  of  the  Act  to  execute  warrants  of 
arrest  for  administrative  immigration 
violations  issued  under  section  236  of 
the  Act  or  to  execute  warrants  of 
criminal  arrest  issued  under  the 
authority  of  the  United  States: 

(i)  Border  patrol  agents,  including 
aircraft  pilots; 

(ii)  Special  agents; 

(iii)  Deportation  officers; 


(iv)  Detention  enforcement  officers  or 
inunigration  enforcement  agents 
(warrants  of  arrest  for  administrative 
immigration  violations  only); 

(v)  Inunigration  inspectors; 

(yi)  Adjudications  officers  when  in 
the  uniform  of  an  immigration  inspector 
and  performing  inspections  or 
supervising  other  immigration 
inspectors  performing  inspections; 

(vii)  Supervisory  and  managerial 
personnel  who  are  responsible  for 
supervising  the  activities  of  those 
officers  listed  in  this  paragraph;  and 

(viii)  Inunigration  officers  who  need 
the  authority  to  execute  arrest  warrants 
for  inunigration  violations  under  section 
287(a)  of  the  Act  in  order  to  effectively 
accomplish  their  individual  missions 
and  who  are  designated,  individually  or 
as  a  class,  by  the  Conunissioner  of  CBP 
or  the  Assistant  Secretary'  for  ICE. 

(4)  Service  of  warrant  of  arrests  for 
non-immigration  violations.  The 
following  immigration  officers  who 
have  successfully  completed  basic 
immigration  law  enforcement  training 
are  hereby  authorized  and  designated  to 
exercise  the  power  to  execute  warrants 
of  criminal  arrest  for  non-immigration 
violations  issued  under  the  authority  of 
the  United  States: 

(i)  Border  patrol  agents,  including 
aircraft  pilots; 

(ii)  Special  agents; 

(iii)  Deportation  officers; 

(iv)  Immigration  enforcement  agents; 

(v)  Supervisory  and  managerial 
personnel  who  are  responsible  for 
supervising  the  activities  of  those 
officers  listed  in  this  paragraph;  and 

(vi)  Immigration  officers  wno  need  the 
authority  to  execute  warrants  of  arrest 
for  non-immigration  violations  under 
section  287(a)  of  the  Act  in  order  to 
effectively  accomplish  their  individual 
missions  and  who  are  designated, 
individually  or  as  a  class,  by  the 
Commissioner  of  CBP  or  the  Assistant 
Secretary  for  ICE. 

(f)  Power  and  authority  to  carry 
firearms.  The  following  immigration 
officers  who  have  successfully 
completed  basic  immigration 
enforcement  training  are  hereby 
authorized  and  designated  to  exercise 
the  power  conferred  by  section  287(a)  of 
the  Act  to  carry  firearms  provided  that 
they  are  individually  qualified  by 
training  and  experience  to  handle  and 
safely  operate  the  firearms  they  are 
permitted  to  carry,  maintain  proficiency 
in  the  use  of  such  firearms,  and  adhere 
to  the  provisions  of  the  enforcement 
standard  governing  the  use  of  force  in  8 
CFR  287.8(a): 

(1)  Border  patrol  agents,  including 
aircraft  pilots; 

(2)  Special  agents; 


(3)  Deportation  officers; 

(4)  Detention  enforcement  officers  or 
immigration  enforcement  agents; 

(5)  Immigration  inspectors; 

(6)  Adjudications  officers  when  in  the 
uniform  of  an  immigration  inspector 
and  performing  inspections  or 
supervising  other  immigration 
inspectors  performing  inspections; 

(7)  Supervisory  and  managerial 
persoimel  who  are  responsible  for 
supervising  the  activities  of  those 
officers  listed  in  this  paragraph;  and 

(8)  Inimigration  officers  who  need  the 
authority  to  carry  firearms  under  section 
287(a)  of  the  Act  in  order  to  effectively 
accomplish  their  individual  missions 
and  who  are  designated,  individually  or 
as  a  class,  by  the  Commissioner  of  CBP 
or  the  Assistant  Secretary  for  ICE. 

■  16.  Section  287.7  is  revised  to  read  as 
follows; 

§287.7    Detainer  provisions  under  section 
287(dK3)  of  the  Act 

(a)  Detainers  in  general.  Detainers  are 
issued  piu-suant  to  sections  236  and  287 
of  the  Act  and  this  chapter  1.  Any 
authorized  immigration  officer  may  at 
any  time  issue  a  Fprm  1-247. 
Immigration  Detainer-Notice  of  Action, 
to  any  other  Federal.  State,  or  local  law 
enforcement  agency.  A  detainer  serves 
to  advise  another  law  enforcement 
agency  that  the  Department  seeks 
custody  of  an  alien  presently  in  the 
custody  of  that  agency,  for  the  piupose 
of  arresting  and  removing  the  aJien.  The 
detainer  is  a  request  that  such  agency 
advise  the  Department,  prior  to  release 
of  the  alien,  in  order  for  the  Department 
to  arrange  to  assume  custody,  in 
situations  when  gaining  immediate 
physical  custody  is  either  impracticable 
or  impossible. 

(b)  Authority  to  issue  detainers.  The 
following  officers  are  authorized  to 
issue  detainers: 

(1)  Border  patrol  agents,  including 
aircraft  pilots; 

(2)  Special  agents; 

(3)  Deportation  officers; 

(4)  Immigration  inspectors; 

(5)  Adjudications  officers; 

(6)  Immigration  enforcement  agents; 

(7)  Supervisory  and  managerial 
personnel  who  are  responsible  for 
supervising  the  activities  of  those 
officers  listed  in  this  paragraph:  and 

(8)  Immigration  officers  who  need  the 
authority  to  issue  detainers  under 
section  287(d)(3)  of  the  Act  in  order  to 
effectively  accomplish  their  individual 
missions  and  who  are  designated 
individually  or  as  a  class,  by  the 
Commissioner  of  CBP,  the  Assistant 
Secretary  for  ICE,  or  the  Director  of  the 
BCIS. 

(c)  Availability  of  records.  In  order  for 
the  Department  to  accurately  determine 
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the  propriety  of  issuing  a  detainer, 
serving  a  notice  to  appear,  or  taking 
custody  of  an  alien  in  accordance  with 
this  section,  the  criminal  justice  agency 
requesting  such  action  or  informing  the 
Department  of  a  conviction  or  act  that 
renders  an  alien  inadmissible  or 
removable  under  any  provision  of  law 
shall  provide  the  Department  with  all 
documentary  records  and  information 
available  from  the  agency  that 
reasonably  relates  to  the  alien's  status  in 
the  United  States,  or  that  may  have  an 
impact  on  conditions  of  release. 

(d)  Temporary  detention  at 
Department  request.  Upon  a 
determination  by  the  Department  to 
issue  a  detainer  for  an  alien  not 
otherwise  detained  by  a  criminal  justice 
agency,  such  agency  shall  maintain 
custody  of  the  alien  for  a  period  not  to 
exceed  48  hours,  excluding  Saturdays. 
Sundays,  and  holidays  in  order  to 
permit  assumption  of  custody  by  the 
Department. 

(e)  Financial  responsibility  for 
detention.  No  detainer  issued  as  a  result 
of  a  determination  made  under  this 
chapter  I  shall  incur  any  fiscal 
obligation  on  the  part  of  the 
Department,  until  actual  assumption  of 
custody  by  the  Department,  except  as 
provided  in  paragraph  (d)  of  this 
section. 

1 7.  Section  287.8  is  revised  to  read  as 
follows: 

§  287.8    Standards  for  enforcement 
activities. 

The  following  standards  for 
enforcement  activities  contained  in  this 
section  must  be  adhered  to  by  every 
immigration  offlcer  involved  in 
enforcement  activities.  Any  violation  of 
this  section  shall  be  reported  to  the 
Office  of  the  Inspector  General  or  such 
other  entity  as  may  be  provided  for  in 
8  CFR  287.10. 

(a)  Use  of  force — (1)  Non-deadly  force, 
(i)  Non-deadly  force  is  any  use  of  force 
other  than  that  which  is  considered 
deadly  force  as  deHned  in  paragraph 
(a)(2)  of  this  section. 

(ii)  Non-deadly  force  may  be  used 
only  when  a  designated  immigration 
officer,  as  listed  in  paragraph  (a)(l)(iv) 
of  this  section,  has  reasonable  grounds 
to  believe  that  such  force  iS  necessary. 

(iii)  A  designated  immigration  officer 
shall  always  use  the  minimum  non- 
deadly  force  necessary  to  accomplish 
the  offlcer's  mission  and  shall  escalate 
to  a  higher  level  of  non-deadly  force 
only  when  such  higher  level  of  force  is 
warranted  by  the  actions,  apparent 
intentions,  and  apparent  capabilities  of 
the  suspect,  prisoner,  or  assailant. 

(iv)  The  following  immigration 
officers  who  have  successfully 


completed  basic  immigration  law 
enforcement  training  are  hereby 
authorized  and  designated  to  exercise 
the  power  conferred  by  section  287(a)  of 
the  Act  to  use  non-deadly  force  should 
circumstances  warrant  it: 

(A)  Border  patrol  agents,  including 
aircraft  pilots: 

(B)  Special  agents; 

(C)  Deportation  officers: 

(D)  Detention  enforcement  officers  or 
immigration  enforcement  agents; 

(E)  Immigration  inspectors: 

(F)  Adjudications  officers  when  in  the 
uniform  of  an  immigration  inspector 
and  performing  inspections  or 
supervising  other  immigration  ' 
inspectors  performing  inspections; 

(G)  Supervisor)'  and  managerial 
personnel  who  are  responsible  for 
supervising  the  activities  of  those 
officers  listed  in  this  paragraph:  and 

(H)  Immigration  officers  who  need  the 
authority  to  use  non-deadly  force  under 
section  287(a}  of  the  Act  in  order  to 
effectively  accomplish  their  individual 
missions  and  who  are  designated, 
individually  or  as  a  class,  by  the 
Gommissioner  of  GBP  or  the  Assistant 
Secretary  for  IGE. 

(2)  Deadly  force,  (i)  Deadly  force  is 
any  use  of  force  that  is  likely  to  cause 
death  or  serious  physical  injury. 

(ii)  Deadly  force  may  be  used  only 
when  a  designated  immigration  officer, 
as  listed  in  paragraph  (a){2)(iii)  of  this 
section,  has  reasonable  grounds  to 
believe  that  such  force  is  necessary  to 
protect  the  designated  immigration 
officer  or  other  persons  from  the 
imminent  danger  of  death  or  serious 
physical  injury. 

(iii)  The  following  immigration 
officers  who  have  successfully 
completed  basic  immigration  law. 
enforcement  training  are  hereby 
authorized  and  designated  to  exercise 
the  power  conferred  by  section  287(a)  of 
the  Act  to  use  deadly  force  should 
circumstances  warrant  it: 

(A)  Border  patrol  agents,  including 
aircraft  pilots; 

(B)  Special  agents; 

(G)  Deportation  officers; 

(D)  Detention  enforcement  ofHcers  or 
immigration  enforcement  agents: 

(E)  Immigration  inspectors: 

(F)  Adjudications  officers  when  in  the 
uniform  of  an  immigration  inspector 
and  performing  inspections  or 
supervising  other  immigration 
inspectors  performing  inspections; 

(G)  Supervisory  and  managerial 
personnel  who  are  responsible  for 
supervising  the  activities  of  those 
officers  listed  above;  and 

(H)  Immigration  officers  who  need  the 
authority  to  use  deadly  force  under 
section  287(a)  of  the  Act  in  order  to 


effectively  accomplish  their  individual 
missions  and  who  are  designated, 
individually  or  as  a  class,  by  the 
Gommissioner  of  GBP  or  the  Assistant 
Secretary  for  IGE. 

(b)  Interrogation  and  detention  not 
amounting  to  arrest.  (1)  Interrogation  is 
questioning  designed  to  elicit  specific 
information.  An  immigration  officer, 
like  any  other  person,  has  the  right  to 
ask  questions  of  anyone  as  long  as  the 
immigration  officer  does  not  restrain  the 
freedom  of  an  individual,  not  under 
arrest,  to  walk  away. 

(2)  If  the  immigration  ofHcer  has  a 
reasonable  suspicion,  based  on  specific 
articulable  facts,  that  the  person  being 
questioned  is.  or  is  attempting  to  be, 
engaged  in  an  offense  against  the  United 
States  or  is  an  alien  illegally  in  the 
United  States;  the  immigration  officer 
may  briefly  detain  the  person  for 
questioning. 

(3)  Information  obtained  from  this 
questioning  may  provide  the  basis  for  a 
subsequent  arrest,  which  must  be 
effected  only  by  a  designated 
immigration  officer,  as  listed  in  8  GFR 
287.5(c).  The  conduct  of  arrests  is 
speciHed  in  paragraph  (c)  of  this 
section. 

(c)  Conduct  of  arrests — (1)  Authority. 
Only  designated  immigration  ofHcers 
are  authorized  to  make  an  arrest.  The 
list  of  designated  immigration  officers 
varies  depending  on  the  type  of  arrest  as 
listed  in  8  GFR  287.5(c)(1)  through 
(c)(5). 

(2)  General  procedures,  (i)  An  arrest 
shall  be  made  only  when  the  designated 
immigration  offlcer  has  reason  to 
believe  that  the  person  to  be  arrested 
has  committed  an  offense  against  the 
United  States  or  is  an  alien  illegally  in 
the  United  States. 

(ii)  A  warrant  of  arrest  shall  be 
obtained  except  when  the  designated 
immigration  officer  has  reason  to 
believe  that  the  person  is  likely  to 
escape  before  a  warrant  can  be  obtained. 

(iii)  At  the  time  of  the  arrest,  the 
designated  immigration  officer  shall,  as 
soon  as  it  is  practical  and  safe  to  do  so: 

(A)  Identify  himself  or  herself  as  an 
immigration  officer  who  is  authorized  to 
execute  an  arrest;  and 

(B)  State  that  the  person  is  under 
arrest  and  the  reason  for  the  arrest. 

(iv)  With  respect  to  an  alien  arrested 
and  administratively  charged  with  being 
in  the  United  States  in  violation  of  law, 
the  arresting  officer  shall  adhere  to  the 
procedures  set  forth  in  8  GFR  287.3  if 
the  arrest  is  made  without  a  warrant. 

(v)  With  respect  to  a  person  arrested 
and  charged  with  a  criminal  violation  of 
the  laws  of  the  United  States,  the 
arresting  officer  shall  advise  the  person 
of  the  appropriate  rights  as  required  by 
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law  at  the  time  of  the  arrest,  or  as  soon 
thereafter  as  practicable.  It  is  the  duty  of 
the  inmiigration  ofHcer  to  assure  that 
the  warnings  are  given  in  a  language  the 
subject  understands,  and  that  the 
subject  acknowledges  that  the  warnings 
are  understood.  The  fact  that  a  person 
has  been  advised  of  his  or  her  rights 
shall  be  documented  on  appropriate 
Department  forms  and  made  a  part  of 
the  arrest  record. 

(vi)  Every  person  arrested  and  charged 
with  a  criminal  violation  of  the  laws  of 
the  United  States  shall  be  brought 
without  unnecessary  delay  before  a 
United.  States  magistrate  judge,  a  United 
States  district  judge  or,  if  necessary,  a 
judicial  officer  empowered  in 
accordance  with  18  U.S.G.  3041  to 
commit  persons  charged  with  such 
crimes.  Accordingly,  the  immigration 
officer  shall  contact  an  Assistant  United 
States  Attorney  to  arrange  for  an  initial 
appearance. 

(vii)  The  use  of  threats,  coercion,  or 
physical  abuse  by  the  designated 
immigration  officer  to  induce  a  suspect 
to  waive  his  or  her  rights  or  to  make  a 
statement  is  prohibited. 

(d)  Transportation — (1)  Vehicle 
transportation.  All  persons  will  be 
transported  in  a  manner  that  ensures  the 
safety  of  the  persons  being  transported. 
When  persons  arrested  or  detained  are 
being  transported  by  vehicle,  each 
person  will  be  searched  as  thoroughly  as 
circumstances  permit  before  being 
placed  in  the  vehicle.  The  person  being 
transported  shall  not  be  handcuffed  to 
the  frame  or  any  part  of  the  moving 
vehicle  or  an  object  in  the  moving 
vehicle.'  The  person  being  transported 
shall  not  be  left  unattended  during 
transport  unless  the  immigration  officer 
needs  to  perform  a  law  enforcement 
function. 

(2)  Airline  transportation.  Escorting 
officers  must  abide  by  all  Federal 
Aviation  Administration, 
Transportation  Security  Administration, 
and  airline  carrier  rules  and  regulations 
pertaining  to  weapons  and  the 
transportation  of  prisoners. 

(e)  Vehicular  pursuit.  (1)  A  vehicular 
pursuit  is  an  active  attempt  by,  a 
designated  immigration  officer,  as  listed 
in  paragraph  (e)(2)  of  this  section,  in  a 
designated  pursuit  vehicle  to  apprehend 
fleeing  suspects  who  are  attempting  to 
avoid  apprehension.  A  designated 
pursuit  vehicle  is  deflned  as  a  vehicle 
equipped  with  emergency  lights  and 
siren,  placed  in  or  on  the  vehicle,  that 
emit  audible  and  visual  signals  in  order 
to  warn  others  that  emergency  law 
enforcement  activities  are  in  progress. 

(2)  The  following  immigration  officers 
who  have  successfully  completed  basic- 
immigration  law  enforcement  training 


are  hereby  authorized  and  designated  to 
initiate  a  vehicular  pursuit: 

(i)  Border  patrol  agents,  including 
aircraft  pilots; 

(ii)  Supervisory  personnel  who  are 
responsible  for  supervising  the  activities 
of  those  officers  listed  in  this  paragraph; 
and 

(iii)  Immigration  officers  who  need 
the  authority  to  initiate  a  vehicular 
pursuit  in  order  to  effecrtively 
accomplish  their  individual  mission 
and  who  are  designated,  individually  or 
as  a  class,  by  the  Gommissioner  of  GBP 
or  the  Assistant  Secretary  for  IGE. 

(f)  Site  inspections.  (1)  Site 
inspections  are  Border  and 
Transportation  Security  Directorate 
enforcement  activities  undertaken  to 
locate  and  identify  aliens  illegally  in  the 
United  States,  or  aliens  engaged  in 
unauthorized  employment,  at  locations 
where  there  is  a  reasonable  suspicion, 
based  on  articulable  facts,  that  such 
aliens  are  present. 

(2)  An  immigration  officer  may  not 
enter  into  the  non-public  areas  of  a 
business,  a  residence  including  the 
curtilage  of  such  residence,  or  a  farm  or 
other  outdoor  agricultural  operation, 
except  as  provided  in  section  287(a)(3) 
of  the  Act,  for  the  purpose  of 
questioning  the  occupants  or  employees 
concerning  their  right  to  be  or  remain  in 
the  United  States  unless  the  officer  has 
either  a  warrant  or  the  consent  of  the 
owner  or  other  person  in  control  of  the 
site  to  be  inspected.  When  consent  to 
enter  is  given,  the  immigration  officer 
must  note  on  the  officer's  report  that 
consent  was  given  and, if  possible,  by 
whom  consent  was  given.  If  the 
immigration  officer  is  denied  access  to 
conduct  a  site  inspection,  a  warrant  may 
be  obtained. 

(3)  Adequate  records  must  be 
maintained  noting  the  results  of  every 
site  inspection,  including  those  where 
no  illegal  aliens  are  located. 

(4)  Nothing  in  this  section  prohibits 
an  immigration  officer  from  entering 
into  any  area  of  a  business  or  other 
activity  to  which  the  general  public  has 
access  or  onto  open  fields  that  are  not 
farms  or  other  outdoor  agricultural 
operations  without  a  warrant,  consent, 
or  any  particularized  suspicion  in  order 
to  question  any  person  whom  the  officer 
believes  to  be  an  alien  concerning  his  or 
her  right  to  be  or  remain  in  the  United 
States. 

(g)  Guidelines.  The  criminal  law 
enforcement  authorities  authorized 
under  this  part  will  be  exercised  in  a 
manner  consistent  with  all  applicable 
guidelines  and  policies  of  the 
Department  of  Justice  and  the 
Department  of  Homeland  Security. 

■  18.  Section  287.9  is  amended  by: 


■  a.  Revising  the  word  "Gommissioner" 
to  read  "Gommissioner  of  GBP  and  the 
Assistant  Secretary  for  IGE"  in  peiragraph 
(a);  and  by 

■  b.  Revising  paragraph  (b). 

The  revisions  read  as  follows:    - 

§287.9    Criminal  searcti  warrant  and 
firearms  policies. 

*         *         *       '  *         * 

(b)  In  using  a  firearm,  an  immigration 
officer  shall  adhere  to  the  standard  of 
conduct  set  forth  in  8  GFR  287.8(a)(2). 
An  immigration  officer  may  earn,'  only 
firearms  (whether  Department  issued  or 
personally  owned)  that  have  been 
approved  pursuant  to  guidelines 
promulgated  by  the  Gommissioner  of 
GBP  or  the  Assistant  Secretary  for  IGE. 
These  officials  shall  promulgate 
guidelines  with  respect  to: 

(1)  Investigative  procedures  to  be 
followed  after  a  shooting  incident 
-involving  an  officer; 

(2)  Loss  or  theft  of  an  approved 
firearm: 

(3)  Maintenance  of  records  with 
respect  to  the  issuance  of  firearms  and 
ammunition;  and 

(4)  Procedures  for  the  proper  care, 
storage,  and  maintenance  of  firearms, 
ammunition,  and  related  equipment. 

■  19.  Section  287.10  is  revised  to  read  as 
follows: 

§287.10    Expedited  internal  review 
process. 

(a)  Violations  of  standards  for 
enforcement  activities.  Alleged 
violations  of  the  standards  for 
enforcement  activities  established  in 
accordance  with  the  provisions  of 

§  287.8  shall  be  investigated 
expeditiously  consistent  with  the 
policies  and  procedures  of  the 
Department  of  Homeland  Security  and 
pursuant  to  any  guidelines  issued  by  the 
Secretary. 

(b)  Complaints.  Any  persons  wishing 
to  lodge  a  complaint  pertaining  to 
violations  of  enforcement  standards 
contained  in  §  287.8  may  contact  the 
Department  of  Homeland  Security, 
Office  oT  the  Inspector  General,  245 
Murray  Drive — Building  410. 
Washington,  DC,  20548,  or  telephone  1- 
800-323-8603.  With  respect  to 
employees  of  the  former  INS,  persons 
may  contact  the  Office  of  Internal  Audit. 
Bureau  of  Immigration  ^nd  Gustoms 
Enforcement,  425  I  Street  NW., 
Washington,  DG,  20536. 

(c)  Expedited  processing  of 
complaints.  When  an  allegation  or 
complaint  of  violation  of  §  287.8  is 
lodged  against  an  employee  or  officer  of 
the  Department,  the  allegation  or 
complaint  shall  be  referred  promptly  for 
investigation  in  accordance  with  the 


35282  Federal  Register /Vol.  68,  No.  114 /Friday.  June  13.  2603/ Rules  and  Regulations 


pulicios  and  prucedures  of  the 
Department.  At  the  conclusion  of  an 
investigation  of  an  allegation  or 
complaint  of  violation  of  §  287.8.  the 
investigative  report  shall  be  referred 
promptly  for  appropriate  action  in 
accordance  with  the  policies  and 
procedures  of  the  Department. 

.   (d)  Unsubstantiated  complaints. 
When  an  investigative  report  does  not 
support  the  allegation,  the  employee  or 
officer  against  whom  the  allegation  was 
made  shall  be  informed  in  writing  that 
the  matter  has  bcH;n  clo.sed  as  soon  as 
practicable.  No  reference  to  the 
allegation  shall  be  Tiled  in  the  official's 
or  employee's  official  personnel  file. 

(c)  Jurisdiction  of  Department  of 
Justice  organizations.  Nothing  in  this 
section  alters  or  limits,  is  intended  to 
alter  or  limit,  or  shall  be  con.strued  to 
alter  or  limit,  the  jurisdiction  or 
authority  conferred  upon  the  Federal 
Bureau  of  Investigation,  the  United 
Stales  Attorneys,  the  Criminal  Division 
or  the  Civil  Rights  Division,  or  any  other 
component  of  the  Department  of  Justice 
that  may  have  juri.sdiction  regarding 
criminal  violations  nf  law. 

■  20.  Section  287.12  is  revised  to  read  as 
follows: 

§287.12    Scope. 

With  regard  to  this  part,  these 
regulations  provide  internal  guidance 
on  specific  areas  of  law  enforcement 
authority.  These  regulations  do  not,  are 
not  intended  to.  and  shall  not  be 
construed  to  exclude,  supplant,  or  limit 
otherwi.se  lawful  activities  of  the 
Department  or  the  Stjcretary.  These 
regulations  do  not,  are  not  intended  to. 
shall  not  be  construed  to,  and  may  not 
be  relied  upon  to  creati!  any  rights, 
substantive  or  proceiiural.  enforceable  at 
law  by  any  party  in  any  matter,  civil  or 
criminal.  Th«)  Secretary  shall  have 
exclusive  authority  to  enforce  these 
regulations  through  such  admini.strative 
and  other  means  as  he  may  deem 
appropriate. 

Diiltxl:  liillcO.  2(Ni:). 
rom  Ridfte. 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Healtti  Inspection 
Servica 

9  CFR  Part  113 

(DoclMt  No.  01-091-2] 

Virusas,  Sarums,  Toxins,  and 
Analogous  Products;  Standard 
RequiraitMnts  for  Determination  of 
Residual  Free  FormaMahyde  Content 
of  Biological  Products 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

summary:  We  arc  amending  the  Virus- 
Serum-Toxin  Act  regulations  for  the 
determination  of  residual  free 
formaldehyde  in  veterinary  biologies  to 
specify  that  such  determinations  be 
made  using  the  ferric  chloride  method, 
and  that  the  residual  free  formaldehyde 
coQtent  be  measured  in  grams  per  liter. 
The  ferric  chloride  method  has  been 
adopted  as  an  international  standard  by 
scientific  experts  and  regulator^' 
authorities  in  the  United  States,  Canada, 
Japan,  and  the  European  Union.  The 
effect  of  this  rule  will  be  to  reduce  the 
differences  in  technical  n^quirements  for 
veterinary  biologies  among  regulatory 
agencies  in  different  countries  and 
further  ensure  the  safety  and  shelf  life 
of  veterinary  biologies  by  adopting  a 
method  that  has  been  standardized  ?nd 
accepted  internationally. 
EFFECTIVE  DATE:  July  14,  2003.         i 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Albert  P.  Morgan,  Chief  Staff  Officer, 
Operational  Support  Section.  Center  for 
Veterinary  Biologies,  Licensing  and 
Policy  Development,  VS,  APHIS,  4700 
River  Road  Unit  148,  Riverdale,  MD, 
20737-1231: (301)  734-8245. 
SUPPLEMENTARY  INFORMATKH^ 

Background 

The  Virus-Scrum-Toxin  Act 
regulations  in  9  (-PR  part  113  (referred 
to  below  as  the  regulations)  prescribe 
standard  requirements  for  the 
preparation  and  testing  of  veterinary 
biological  products.  Standard 
requirements  consist  of  test  methods, 
procedures,  and  criteria  that  define  the 
standards  for  purity,  safety,  potency, 
and  efficacy  for  a  given  type  of 
veterinary  biological  pn)duet.  Wheji  a 
standard  pro<:edure  for  testing 
veterinary  biological  products  is  ■ 
validated  and  approved  by  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  for  general  use.  it  is  proposed 
for  codification  in  the  ntgulations. 
Sections  113.100  and  113.200  of  the 


regulations  prescrilM!  the  requiniment 
for  determination  oi  residual  free 
formaldehyde  content  in  inactivated 
bacterial  products  ami  killwl  virus 
vaccines,  n?spt!i:tivel\-. 

On  April  ."i.  2002.  \v.-  publishiid  in  the 
Federal  Register  (fir  PR  lf)327-H)329. 
Docket  No.  01-091-1)  a  pniposal  In 
amend  to  amend  the  regulations  for 
determination  of  residual  free 
formaldehyde  contttnl  in  inaclivaled 
bacterial  prodiu:ts  and  killed  virus 
vaccines  to  s^xfcily  that  such 
determinations  bt^  made  using  the  ferric 
chloride  method,  and  that  the  residual 
free  formaldehyde  content  Im;  measunMi 
in  grams  per  liter.  The  proposed  nilo 
was  intended  to  reduc;«!  the  ililferences 
in  technic:al  n^qtiircmenls  for  veterinary' 
biologies  among  regulatory  agcmcies  in 
different  countries  and  further  cnsun; 
the  safety  and  shelf  life  of  vHtirinarj' 
biologies  by  adopting  a  method  which 
has  been  standardixiHl  and  ac:cepted 
internationally 

We  solicited  comments  concerning 
our  pniposal  for  60  days  ending  on  June 
4,  2002.  We  nsi  eivi»d  om;  comment  by 
that  date,  from  »  national  trade 
association  n;presenling  v(jterinar\' 
biologies  manufacturers.  The 
commenter  expresstJil  support  for  lh<! 
efforts  of  APHIS  iuid  the  lnt(  rnntitmal 
Cooperation  on  Haniioni/ation  of 
Technical  Requirements  for  the 
Registration  of  Veterinary  Medicinal 
Products  (VICM)  lo  harinoni/(!  the 
technical  rtKjiiircinents  for  product 
registration  anicmg  the  partic  ipaling 
regions  and  i-e<:oniinended  that  APHI.S 
adept  the  pro\  isioiis  of  the  propo.sed 
rule. 

Therefore,  lor  the  nvisons  ;4iven  in  the 
proposetl  rule,  we  an  adopting  th(; 
proposed  rule  as  a  final  ruh;,  without 
change. 

Executive  Order  128<i6  and  Regulatory 
Flexibility  Act 

This  rule  has  Itren  reviev\(!«I  under 
Exe<:ulivo  Ordrr  ]2H(\C^.  The  rule  has 
b«!en  determined  to  !)•!  not  sii^nificant  for 
the  purpos(!S  ol  Executive  Order  12H(if) 
and,  therefore,  has  not  Imvu  reviewed  by 
the  Office  of  Maii,igeinent  and  Budget. 

We  are  ameniliiig  thcs  \'irus-Serum- 
Toxin  Act  regulations  for  determination 
of  residual  fnH'  formaldehyde!  content  in 
biological  products  tn  nH|uire  thai  such 
hce  formaldehyde  dclcrniinations  lie 
made  using  thi;  ferric  chloride  method, 
which  determines  re^i(lual  ln!e 
formaldehyde  coiiteni  In"  measuring  the 
quantity  of  coloiin;^  inaltiT  in  solution 
by  the  quantity  ol  li^lit  aiisoiixHl  in 
pa.ssing  through  tlic  >i))ulioii.  In 
addition.  Ihis  mlc  |irovidrs  that  the 
maximum  allow.ibii!  residual  fnM! 
formaldehvde  content  of  visterinarv 
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biologies  be  measured  in  grams  per  liter, 
rather  than  equivalent  percent  or  parts 
per  million.  The  effect  of  this  action  will 
be  to  provide  a  standardized  method 
that  has  been  shown  to  be  more  accurate 
than  the  basic  fuchsin  method  and  that 
has  been  standardized  and  adopted 
internationally. 

This  rule  will  affect  all  licensed 
manufacturers  of  veterinary  biologies 
that  test  inactivated  bacterial  products 
and  killed  virus  vaccines  for  free 
formaldehyde  content.  Currently,  there 
are  approximately  135  veterinary 
biologies  establishments,  including 
permittees.  According  to  the  standards 
of  the  Small  Business  Administration, 
most  veterinary  biologies  establishments 
would  be  classified  as  small  entities. 

We  do  not  expect  that  this  rule  will 
impose  any  additional  testing  or 
economic  burden  on  these 
manufacturers  because  manufacturers 
currently  test  their  products  for  free 
formaldehyde  content  using  the  basic 
fuchsin  and  other  methods,  and  the 
reagents  and  equipment  necessary  to 
perform  the  ferric  chloride  test  for  free 
formaldehyde  content  that  will  be 
required  under  this  rule  are  expected  to 
be  comparable  in  cost. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
catalog  of  Federal  Domestic  Assistance 
.  ilnder  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
iiot  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  The  Act  does  not  provide 
administrative  procedures  which  must 
be  exhausted  prior  to  a  judicial 
challenge  to  the  provisions  of  this  rule. 

Paperwork  Reduction  Act 

This  final  rule  contains  no  new 
information  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq). 


List  of  9fb|ects  id9<CFR  Part*  flA 

Animal  biologies.  Exports;  Imports, 
Reporting  and  recordkeeping 
requirements. 

■  Accordiijgly,  we  are  amending  9  CFR 
part  113  as  follows: 

PART  113— STANDARD 
REQUIREMENTS 

■  1^  The  authority  citation  for  part-113 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  151^159;  7  CFR  2.22, 
2.80.  and  371.4. 

■  2.  In  §  113.100,  paragraph  (f)  is  revised 
to  read  as  follows:  - 

§  1 1 3.1 00    General  requirements  for 
inactivated  l>acterial  products. 

***** 

(f)  If  formaldehyde  is  used  as  the 
inactivating  agent,  and  the  serial  has  not 
been  found  satisfactory  by  the  viricidal 
activity  test,  bulk  or  final  container 
samples  of  completed  product  from 
each  seried  must  be  tested  for  residual 
fi«e  formaldehyde  content  using  the 
ferric  chloride  test.^  Firms  currently 
using  tests  for  residual  free 
formaldehyde  content  other  than  the 
ferric  chloride  test  have  until  July  14, 
2004  to  update  their  Outline  of 
Production  to  be  in  compliance  with 
this  requirement. 

(1)  The  residual  free  formaldehyde 
content  of  biological  products 
containing  clostridial  antigens  must  not 
exceed  1.85  grams  per  liter  (g/L). 

(2)  The  residual  free  formaldehyde 
content  of  baeterins,  bacterin-toxoids. 
and  toxoids,  other  than  those  containing 
clostridial  antigens,  must  not  exceed 
0.74  grams  per  liter  (g/L). 

■  3.  In  §  113.200,  paragraph  (f)  is  revised 
to  read  as  follows: 

§  1 1 3.200    General  requirements  for  killed 
virus  vaccines. 

*        *     ,    *        *        * 

(f)  FormaldeJiyde  content.  If 
formaldehyde  is  used  as  the  killing 
agent,  the  residual  free  formaldehyde 
cdntent  must  not  exceed  0.74  grams  per 
liter  (g/L)  as  determined  using  the  ferric 
chloride  test.^  Firms  currently  using 
tests  for  residual  free  formaldehyde 
content  other  than  the  ferric  chloride 
test  have  until.July  14.  2004  to  update 


^  The  procedures  for  performing  the  ferric 
chloride  test  for  residual  free  formaldehyde  may  be 
obtained  from  USDA.  APHIS.  Center  for  Veterinary 
Biologics-L.aboratory.  1800  Dayton  Road.  P.O.  Box 
844.  Ames.  lA  SOCIO. 

'The  procedures  for  performing  the  ferric 
chloride  test  for  residual  free  formaldehyde  may  be 
obtained  from  USDA,  APHIS.  Center  for  Veterinary 
Biologics-Laboratorv.  1800  Dayton  Road.  P.O.  Box 
844,  Ames.  lA  SOCIO. 


their  Outline  of  Production  to  be  in  '  '!!" 
compliance  with  this  requirement. 

Done  in  VVa.shinglon,  DC.  this  10th  dav  of 
"June  200.3. 
Peter  Fernandez, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Sen,'ice. 
|FR  Dor.  03-14957  Filed  6-12^03:  8:45  amL 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  37 
[Docket  No.  03-11] 
RIN  1557-AB75 

Debt  Cancellation  Contracts  and  Debt 
Suspension  Agreements;  Change  in 
Compliance  Date  and  Request  for 
Comment 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 
ACTION:  Notice  of  delay  in  compliance 
date;  request  for  comment. 

summary:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  has  determined 
to  delay  the  date  when  compliance  is 
required  with  certain  provisions  of  the 
final  rule  governing  debt  cancellation 
contracts  (DCCs)  and  debt  suspension 
agreements  (DSAs)  in  order  to  allow  the 
OCC  to  consider  issues  that  have 
recently  been  brought  to  our  attention 
concerning  the  application  of  the  DCC/ 
DSA  rule  in  the  context  of  closed-end 
consumer  loan  transactions  where  DCCs 
and  DSAs  are  offered  through 
imaffiliated,  non-exclusive  agents.  The 
delay  of  the  compliance  date  applies 
only  to  the  extent  and  to  the  types  of 
transactions  described  in  this  document. 
In  all  other  circumstances,  national 
banks  are  required  to  comply  with  the 
DCC/DSA  rule  as  of  June  16,  2003, 
which  is  the  date  on  which  the  rule 
takes  effect.  The  OCC  also  is  inviting 
comment  on  issues  raised  by  national 
banks  related  to  the  sale  of  DCCs  and 
DSAs  in  connection  with  closed-end 
consumer  loans  offered  through  such 
.non-exclusive  agency  relationships.  ' 
DATES:  Compliance  date:  The 
compliance  date  for  certain  provisions 
in  12  CFR  part  37  published  at  67  FR 
58962  (September  19,  2002)  is  delayed 
indefinitely.  See  SUPPLEMENTARY 
INR)RMATION  for  details.  OCC  will 
publish  a  document  in  the  Federal 
Register  announcing  the  compliance 
date. 

Comment  date:  Comments  must  be 
received  by  July  14,  2003.  .  . 
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ADDRESSES:  Comments  should  be 
directed  to  Office  of  the  ('omptroller  of 
the  Currency.  Public  Information  Room. 
250  E  Street.  SW..  Mail  Stop  1-5. 
Washington.  DC  20219.  Attention: 
Docket  No.  03-11:  Pax  number  (202) 
874-4448  orinternet  address: 
regs.comiitHnts<(i'o<:i:. Irens.gov.  Due  to 
dcjlays  in  paper  mail  delivery  in  the 
Washington  area,  commenters  are 
encouraged  to  send  comments  by  fax  or 
e-mail  whcm  possible.  Comments  may 
be  inspected  and  photocopied  at  the 
OCCs  Public  Reference  Room.  250  E 
Street,  SW..  Washington.  DC.  You  may 
make  an  appointment  to  inspect  the 
comments  by  calling  (202)  874-5043. 
FOR  FURTHER  INFORMATION  CONTACT:  lean 
Campbell.  Attorney.  Legislative  and 
Regulatory  Activities  Division,  (202) 
874-5090;  or  Pamela  Mount. 
Compliance  Specialist.  Compliance 
Division,  (202)  874-4428.  Office  of  the 
Comptroller  of  the  Currency.  250  E 
Street.  SW  ,  Washington.  DC  20219. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  19.  2002,  the  OCC 
published  the  final  rule  governing  DCCs 
and  DSAs. '  The  final  rule  establishes 
consumer  protection  standards  and 
safety  and  soundness  requirements  that 
apply  with  respect  to  DCCs  and  DSAs 
entered  into  by  national  banks  in 
connection  with  extensions  of  credit 
they  make  to  customers.  The  rule 
prohibits  national  banks  from  engaging 
in  certain  practices,  such  as  tying  and 
misleading  marketing  or  advertising.  It 
also  requires,  among  other  things,  that 
national  banks  provide  standardized 
disclosures  about  the  DCC  and  DSA 
products  they  offer;  that  they  obtain  a 
customer's  acknowledgment  of  receipt 
of  those  disclosures;  and  that  they 
obtain  the  customer's  affirmative 
election  to  purchase  the  product.  In 
addition,  the  rule  requires  a  national 
bank  that  offers  a  customer  the  option 
to  pay  the  fee  for  a  DCC  or  DSA  in  a 
single  payment  also  to  offer  that 
customer  a  bona  fide  option  to  pay  the 
fee  on  a  periodic  basis  ("periodic 
payment  option").  The  final  rule  takes 
effect  on  June  16,  2003. 

The  OCC  recently  has  received 
information  that  the  periodic  payment 
option  requirement  jnay  present  unique 
issues,  of  which  the  OCC  was 
previously  unaware,  in  connection  with 
DCCs  and  DSAs  offered  by  national 
banks  through  unaffiliated,  non- 
exclusive agents,  with  respect  to  certain 
types  of  consumer  purchase 
transactions,  most  notably  car  loans 
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'  67  FR  58962.  The  rule  is  ccMlified  at  12  CFK  piirt 


made  available  through  automobile 
dealers. 

Accordingly,  we  have  determined  that 
it  is  appropriate  to  delay  the  mandatory 
compliance  date  for  the  periodic 
payment  option  iti  the  case  of., 
transactions  where  unaffiliated,  non- 
exclusive agents  of  a  national  bank  offer 
that  bank's  DCC  or  DSA  in  connection 
with  closed-end  consumer  credit,  until 
the  CXIC  has  an  opportunity  to  further 
evaluate  the  feasibility  of  approaches  to 
providing  appropriate  customer 
protections  in  connection  with  that  type 
of  transaction.  Because  the  availability 
of  the  periodic  payment  option  also 
triggers  certain  disclosures,  we  also  are 
delaying  the  time  for  compliance  with 
certain  other  provisions  in  the  DCC/ 
DSA  final  rule  that  afe  linked  to  the 
.requirement  to  offer  a  periodic  payment 
option,  including  the  requirement  to 
provide  the  long  form  disclosures. 

Banks  offering  DCCs  and  DSAs 
through  non-affiliated,  non-exclusive 
agents  thus  remain  subject  to  the 
following  requirements: 

•  The  oanK  may  not  extend  credit  or 
alter  the  terms  or  conditions  of  an 
extension  of  credit  conditioned  upon 
the  customer's  purchase  of  a  DCC  or 
DSA. 

•  The  bank  may  not  engage  in  any 
practice  or  use  any  advertisement  that 
could  mislead  or  otherwise  cause  a 
reasonable  person  to  reach  an  erroneous 
belief  with  respect  to  information  that 
must  be  disclosed  under  this  part. 

•  The  bank  may  not  offer  DCCs  or 
DSAs  that  contain  terms  giving  the  bank 
the  right  unilaterally  to  modify  the 
contract  unless  the  modification  is 
favorable  to  the  customer  and  is  made 
without  additional  charge  to  the 
customer;  or  the  customer  is  notiTied  of 
any  proposed  change  and  is  provided  a 
reasonable  opportunity  to  cancel  the 
contract  without  penalty  before  the 
change  goes  into  effect. 

•  If  a  DCC  or  DSA  is  terminated,  the 
bank  must  refund  to  the  customer  any 
unearned  fees  paid  for  the  contract 
unless  the  contract  provides  otherwise. 

•  The  bank  shall  calculate  the  amount  • 
of  a  refund  using  a  method  at  least  as 
favorable  to  the  customer  as  the 
actuarial  method. 

•  If  the  bank  offers  the  customer  the 
option  to  finance  the  fee  for  a  DCC  or 
DSA,  the  bank  must  disclose  to  the 
customer  whether  and,  if  so,  the  time 
period  during  which,  the  customer  may 
cancel  the  agreement  and  receive  a 
refund. 

•  A  national  bank  must  provide  to  the 
customer  at  the  time  of  the  initial 
solicitation  of  the  DCC  or  DSA,  the  short 
form  disclosures  described  in  Appendix 
A  to  part  37,  as  modifled  to  reflect  delay 


of  the  compliances  date  for  providing  the 
periodic  paymtrnt  option  and  related 
changes.  The  form  of  the  Short  form 
disclosures  must  be  rcadih' 
understandable  and  meaningful.  The 
short  form  disclosures  also  must  be 
included  in  advertisements  and  other 
promotional  material  ff)r  DCf^s  and 
DSAs,  unless  they  are  of  a  general 
nature. 

•  Before  entitring  into  a  contract,  the 
bank  must  obtain  a  customer's  written 
affirmative  election  to  purchase  the  DCC 
or  DSA.  The  written  (ilection  must  be 
conspicuous.  simpl)>.  direct,  readily 
understandable,  and  designed  to  call 
attention  to  its  signiflcance. 

•  A  national  bank  must  manage  the 
risks  associated  with  DCCs  and  DSAs  in 
accordance  with  safe  and  sound  banking 
principles. 

Description  of  Provisions  Affected 

As  a  result  of  today  s  actions, 
compliance  with  th«?  following 
provisions  will  not  be  required,  until 
further  notice,  when  a  national  bank,  in 
connection  with  closed-end  consumer 
credit  -  extended  by  that  bank,  offers  a 
•  DCC  or  DSA  through  an  unafHIiated, 
non-exclusive  ag^nt: 

•  The  requirement  to  offer  a  periodic 
payment  option  set  forth  in  12  CFR  37.5. 

•  The  requirement  set  forth  in  12  CFR 
37.4(a)  that  a  bank  that  offers  a  customer 
a  DCC  or  DSA  without  a  refund 
provision  also  must  offer  that  customer 
a  bona  fide  option  to  purchase  a 
comparable  DCC  or  DSA  that  provides 
for  a  refund. 

•  The  long-form  disclosure 
requirement  set  forth  in  12  CFR  37.6. 

•  The  second  disclosure  set  forth  in 
Appendix  A  to  part  37  (Short  Form 
Disclosures),  entitled  "Lump  sum 
payment  of  fee,"  informing  the  cu.stomer 
that  he  or  she  has  the  option  to  pay  the 
fee  in  a  single  lump  sum  or  in  periodic 
payments. 

•  The  third  disclosure  set  forth  in 
Appendix  A  to  part  37  (Short  Form 
Disclosures),  entitled  "Lump  sum 
payment  of  fee  with  no  refund," 
informing  the  customer  that  he  or  she 
has  the  option  to  purchase  a  DCC  or 
DSA  with  a  refund  provision. 

•  The  fifth  disclosure  set  forth  in 
Appendix  A  to  part  37  (Short  Form 
Disclosures),  entitled  "Additional 
disclosures,"  indicating  that  the 
customer  will  receive  additional 


•^  As  Uiiod  ill  this  noliot.  the  term  "ctose<l-end 
ronsiiniertreiiil"  hiicI  "cIusciI-cihI  cDiisuiimr  loan" 
refer  to  consumer  credit  other  than  cip<!n-<!nd  credit, 
as  deflned  in  the  final  IXX;/DSA  rule.  These  terms 
do  not  include  loans  siH:iired  bv  1-4  residential  real 
property.  See  12  CFR  37.2(a). 
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information  before  being  required  to  pay 
for  the  DCC  or  DSA.^ 

•  The  requirement  to  obtain  a 
customer's  written  acknowledgment  of 
receipt  of  disclosures  set  forth  at  12  CFR 
37.7(a). 

The  OCC  expects  that  national  banks 
that  do  not  provide  long  forms 
disclosures  will  conspicuously  inform 
customers  that  they  will  receive  a  copy 
of  the  contract  before  they  are  required 
to  pay  for  the  product. 

Request  for  Comment 

As  we  have  indicated,  the  purpose  of 
this  delay  in  the  time  for  compliance  is 
to  permit  the  OCC  to  consider  how  best 
to  address  compliance  issues  that  arise 
under  the  circumstances  described  in 
this  notice.  To  aid  our  review  of  these 
issues,  we  invite  comment  on  the 
following  specific  questions,  as  well  as 
on  any  other  aspect  of  this  notice  that 
commenters  wish  to  address: 

1.  Please  comment  on  any  compliance 
issues  or  problems  posed  by  providing 
the  periodic  payment  option  and  the 
associated  short  and  long  form 
disclosures  for  DCCs  or  DSAs  sold  by 
unaffiliated,  non-exclusive'agents  in 
cormection  with  closed-end  loans. 

2.  Please  explain  the  types  of  loan 
products,  e.g.,  car  loans,  where  this 
issue  arises. 

3.  What  alternative  approaches  are 
available  to  provide  appropriate  ^  < 
consumer  protections? 

4.  In  the  case  of  closed-end  loans, 
should  the  requirement  in  the  long  form 
disclosures  to  disclose  the  total  fee  for 

a  DCC  paid  on  a  monthly  or  periodic 
basis  be  modified?  Is  there  an 
alternative,  effective  way  to  disclose 
that  information  that  could  be  added  to 
the  rule? 

Dated:  June  10,  2003. 
John  D.  Hawke,  Jr., 

Comptroller  of  the  Currency. 

[FR  Doc.  03-14972  Filed  6-12-03;  8:45  am] 

BILUNG  CODE  4810-33-P 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Small  Business  Size  Standards; 
Waiver  of  the  Nonmanufacturer  Rule 

AGENCY:  Small  Business  Administration. 
ACTION:  Final  decision  to  waive  the 
Nonmanufacturer  Rule. 


^  The  sixth  disclosure  set  forth  in  Appendix  A  to 
part  37,  provides  banks  the  option  of  directing 
customers  either  to  the  long  form  disclosures  or  the 
contract  for  a  full  explanation  of  the  terms.  Clearly, 
since  the  long  form  is  not  required  for  the  time 
being,  the  bank  will  refer  customers  to  the  contract. 


SUMMARY:  This  document  advises  the 
public  that  the  U.S.  Small  Business 
Administration  (SBA)  is  establishing  a 
waiver  of  the  Nonmanufactxner  Rule  for 
Overhead  Fiber  Optic  Groundwire  and 
Ancillary  Hardware  Components.  The 
basis  for  waivers  is  that  no  small 
business  manufacturers  are  supplying 
these  classes  of  products  fo  the  Federal 
government.  The  effect  of  a  waiver 
would  be  to  allow  otherwise  qualified 
regular  dealers  to  supply  the  products  of 
any  domestic  manufacturer  on  a  Federal 
contract  set  aside  for  small  businesses  or 
awarded  through  the  SBA  8(a)  Program. 

EFFECTIVE  DATE:  June  16,  2003. 

Address  Comments  to:  Edith  Butler, 
Program  Analyst,  U.S.  Small  Business 
Administration,  409  3rd  Street,  SW., 
Washington,  DC  20416,  Tel:  (202)  619- 
0422. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edith  Butler,  Program  Analyst,  (202) 
619-0422,  FAX  (202)  205-7280.      . 

SUPPLEMENTARY  INFORMATION:  Public 
Law  100-656,  enacted  on  November  15, 
1988,  incorporated  into  the  Small 
Business  Act  the  previously  existing 
regulation  that  recipients  of  Federal 
contracts  set  aside  for  small  businesses 
or  SBA's  8(a)  Program  must  provide  the 
product  of  a  small  l)usiness 
manufacturer  or  processor,  if  the 
recipient  is  other  than.the  actual 
manufactiuer  or  processor.  This 
requirement  is  commonly  referred  to  as 
the  Nonmanufacturer  Rule.  The  SBA 
regulations  imposing  this  requirement 
are  foimd  at  13  CFR  121.406  (b).  Section 
303(h)  of  the  law  provides  for  waiver  of 
this  requirement  by  SBA  for  any  "class 
of  products"  for  which  there  are  no 
small  business  manufacturers  or 
processors  in  the  Federal  market. 

To  be  considered  available  to 
participate  in  the  Federal  market  on 
these  classes  of  products,  a  small 
business  manufacturer  must  have 
submitted  a  proposal  for  a  contract 
solicitation  or  received  a  contract  from 
the  Federal  government  within  the  last 
24  months.  The  SBA  defines  "class  of 
products"  based  on  a  six  digit  North 
American  Industry  Classification 
System  (NAICS)  and  the  four  digit 
Product  and  Service  Code  established 
by  the  Federal  ProCinement  Data 
System. 

Linda  G.  Williams, 

Associate  Administrator  for  Government 

Contracting. 

[FR  Doc.  03-14297  Filed  6-12-03;  8:45  am] 

BIUJNG  CODE  802S-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  25 

[Docket  No.  NM253,  Special  Conditions  No. 
25-235-SC] 

Special  Conditions:  Raytheon  Aircraft 
Company  HS  125  Series  700A  and 
700B  Airplanes;  Kigh  Intensity 
Radiated  Fields  (HIRF) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  special  conditions;  request 
for  comments;  Correction 

SUMMARY:  This  dociunent  makes 
corrections  to  a  Final  special  conditions; 
request  for  comment  document 
published  in  the  Federal  Register  on 
May  19,  2003  (68  FR  26991).  which 
issued  special  conditions  for  the 
Raytheon  Aircraft  Company  Model  HS 
125  Series  700A  and  700B  airplanes 
modified  by  Raytheon  Aircraft  Services. 
Inc.,  for  protection  from  HIRF. 

FOR  FURTHER  INFORMATION  CONTACT:  Jan     ■ 
Thor,  FAA,  Standardization  Branch, 
ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue,  SW., 
Renton,  Washington,  98055-4056; 
telephone  (425)  227-21271  facsimile 
(425)  227-1330;  or  e-mail: 
jan.thoi^faa.gov.  .    - 

Correction 

In  Final  special  conditions;  request 
for  comment  document  FR  Doc.  03- 
12376.  published  on  May  19,  2003  (68 
FR  26991),  make  the  following 
correction: 

1.  On  page  26991,  in  the  third 
column,  luider  the  DATES  section  of  the 
subject  Final  special  conditions;  request 
for  comments  document,  correct  "April 
18,  2002"  to  read  'April  18,  2003." 

Issued  in  Renton,  Washington,  on  ]une  4, 
2003. 

Kalene  C.  Yanamura, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  03-15000  Filed  6-12-03;  8:45  am) 
BIUJNG  CODE  4910-13-M 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-ANE-05-AD:  Amendment 
39-13192;  AD  2003-12-07] 

RIN  2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  JT8D  Series -Turt}ofan  Engines 

agency:  Fodoral  Aviation 
Adniinistrdlion.  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  supersedes 

an  tvvistin}^  airworthiness  direc;tive  (AD), 
that  is  applicablp  to  Pratt  &  Whitney 
1T8D-1 .  -1  A.  -1 B.  -7.  -7A.  -7B,  -9. 
-9A.  -11.-15.  -15A.  -17.  -17A.  -17R. 
and  -17AR  turbofan  engines.  That  AD 
currently  requires  a  determination  of  the 
utilization  rate  and  protective  coating 
type  of  the  7fh,  8th.  nth.  10th.  11th,  and 
12th  stage  high  pressure  compressor 
(HPC)  disks,  and  removal,  inspection  foe 
corrosion,  and  recoating  of  those  HPC; 
disks  based  on  utilization  rate.  This 
amendment  requires  removal  and 
replacement  of  protective  coating  of  7th, 
8th.  !Mh.  10th.  nth.  and  12lh  stage  HPC 
disks,  initial  antl  repetitive  inspections 
for  corrosion  pits  and  ( racks,  and 
removal  from  ser\ice  as  required.  This 
amendment  is  prompted  by  operator 
reports  of  cracks  found  on  several  IT8D 
steel  HPC  disks  since  the  existing  AD 
was  published.  Th«?  actions  specified  by 
this  AD  are  intended  to  prevent  fracture 
of  the  HP(;  disks,  which  can  result  in 
uncontained  release  of  engine 
•fragments,  inflight  engine  shutdown, 
and  airframe  damage. 
DATES:  Effective  July  18.  200.3.  The 
incorporation  bv  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  July  18.  2003. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Pratt  &  Whitney.  400  Main  St..  East 
Hartford.  CT  OK  108;  telephone  (860) 
5R5-r>600:  fax  (860)  565-4.'i03.  This 
information  may  be  examined,  by 
appointment,  at  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region.  (Iffice  of  the  Regional  Counsel. 
12  New  England  E.xecutive  Park, 
Burlington.  MA:  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Stre(!t.  NW..  suite  700.  Washington.  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Spinney.  Aerospace 
Engineer,  Engine  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park. 


Burlington.  MA  01803-5299;  telephone 
(781) 238-7175;  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the'Federal 
Aviation  Regulaticms  (14  CFR  part  39) 
by  superseding  AD  98-12-07, 
Amendment  39-10563  (63  FR  31340, 
[one  9,  1998).  which  is  applicable  to 
Pratt  &  Whitney  IT8D-1.-1A, -IB. -7. 
-7A.  -7B,  -9.  -9A.  -11.  -15.  -15A.  -17. 
-1 7A.  -1 7R.  and  -1 7AR  turbofan 
engines  was  pfublished  in  the  Federal 
Register  on  January  24.  2003  (68  FR 
3475).  That  action  proposed  to  require 
removal  and  replacement  of  protective 
coatingof  7th.  8th.  9th.  10th.  11th.  and 
12lh  stage  HPC  disks,  initial  and 
repetitive  inspections  for  corrosion  pits 
and  cracks,  and  removal  from  service  as 
requited  in  accordance  with  Pratt  & 
Whitney  (PW)  Alert  Servic  e  Bulletin 
(ASB)  No.  IT8D  .\6431.  dated  November 
27.  2002.  .Since  the  publication  of  the 
proposed  rule,  PW  ASB  No.  |T8D  Ali431 
was  reissued  as  Revision  1  on  March  7. 
2003. 

Comments 

,    Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  anu;ndment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Effective  Dates  Should  Coincide 

One  connnenter  states  that  the 
efftjctive  date  of  the  AD  should  coincide 
with  the  revision  of  the  Standard 
Practices  Manual  to  incorporate  the  disk 
preservation  and  storage  instructions. 

The  FAA  does  not  agree.  The 
Standard  Practice  Manual  will  be 
updated  to  incorporate  the  disk     > 
preservation  steps  specified  in  PW  ASB 
No.  IT8D  A6431 .  Revision  1 .  dated 
March  7.  2003;  however  until  that  time, 
the  steps  specified  in  the 
accomplishment  instructions, 
Paragraphs  8.  A.  through  8.H.  of  the 
ASB.  are  sufficient  to  properly  perform 
the  preservation  technique.  Therefore, 
no  changes  will  be  made  to  the  AD. 

Underestimated  Operational  Impact 

One  commenler  states  that  the  • 
operational  impact  on  the  operators  of 
the  proposed  requirements  is 
underestimated.  The  commenter  " 
believes  that  the  more  stringent 
inspection  requirements  on  certain  9th 
stage  HPC  disks  will  increase  the 
demand  on  other  9fh  stage  HPC  disks 
creating  industry  shortages. 

The  FAA  agrees.  The  FAA  and  the 
original  equipment  manufacturer  (OEM) 
are  aware  that  the  demand  for  new  9th 
stage  HPC  disks  will  increase  because  of 
the  more  stringent  re-inspection 
requirements  imposed  on  older  9th 


stage  disks.  As  a  result,  steps  have  been 
initiated  at  the  OEM  to  meet  the 
increased  demand.  The  Fi\.\  expects 
that  the  steps  the  OEM  has  taken  will 
prevent  industry  shortages  significant 
enough  not  to  change  the  economic 
impact  of  this  AD.  Therefore,  no 
fchanges  \vill  be  made  to  the  AD. 

Underestimated  Costs  of  Replacement 
Disks 

One  commenler  states  that  the  costs 
associated  with  a  new  HPC  disk  are 
underestimated.  The  commenter  notes 
that  the  .S7.000  cost  of  a  replacement 
disk  specified  in  the  proposed  rule  is 
too  low.  and  that  new  disk  prices  range 
from  SI  1.920  to  S23. 190. 

The  FAA  does  not  agree.  The  FAA 
believes  that  it  is  not  necessary  to 
include  the  full  cost  X){  the  disk  in  the 
economic  analysis  because  the  disks 
must  be  replaced  before  reaching  their 
certified  life,  which  would  be  part  of  the. 
normal  costs  of  operation.  The  S7.000 
figure  is  the  prorated  replacement  cost 
of  the  disk.  This  figure  is  the  estimated 
average  residual  value  of  disks  lost  due 
to  n?moval  before  reaching  the  full 
certified  life  of  the  disk.  Therefore,  no 
changes  will  b»!  mad(<  to  the  AD. 

Allowance  fur  Preservation  Status 

One  ( ommentnr  re(|uests  that  th(!  AD 
im:lude  a  provision  to  allow  spare 
engines  and  disks  not  to  accumulate 
time  if  placed  in  a  preservation  status  in 
accordance  with  the  IT8D  Maintenance 
Manual.  The  commenler  believes  that 
once  the  engine  is  installed,  then  time 
will  accumulate  from  the  installation 
date,  and  this  will  allow  the  operators 
to  maintain  spare  equipment  and 
comply  with  the  AD. 

The  FAA  agrees.  As  the  proposed  rule 
is  currently  worded,  an  engine  or  disk 
does  not  accumulate  time  while  in 
storage  if  preser\'ed  in  accordance  with 
procedures  described  in  the  compliance 
section  of  PW  ASB  No.  JT8D  A6431. 
Revision  1,  dated  March  7.  2003. 
Paragraphs  l.C.  and  l.D  of  the 
compliance  section  of  the  ASB  explain 
the  storage  requirements  for  the  full 
engine  and  disk  piece-parts 
respectively,  and  the  associated  time 
credits  allowed  for  each  storage  method. 
Therefore,  no  changes  will  be  made  to 
the  AD. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  propo.sed. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
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would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  considted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
.  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by 
removing  Amendment  39-10563  (63  FR 
31340,  June  9,  1998)  and  by  adding  a  new 
airworthiness  directive.  Amendment  39- 
13192,  to  read  as  follows: 

2003-12-07    Pratt  &  Whitney:  Amendment 
39-13192.  Docket  No.  97-ANE-05-AD. 
Supersedes  AD  98-12-07,. Amendment 
39-10563. 
Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  Pratt  &  Whitney  (PW) 
JT8D-1,  -lA.  -IB,  -7,  -7A,  -7B.  -9;  -9A, 
-11,  -15,  -15A.  -17,  -17A,  -17R,  and  -17AR 
turbofan  engines.  These  engines  are  installed 
on,  but  not  limited  to  Boeing  737  and  727 
series,  and  McDonnell  Douglas  DC-9  series 
airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 


repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliafice:  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 
To  prevent  fracture  of  the  7th,  8th,  9th,  10th, 
llfh.  and  12th  stage  high  pressure 
compressor  (HPC)  disks,  which  can  result  in 
uncontained  release  of  engine  fragments, 
inflight  engine  shutdown,  and  airframe 
damage,  do  the  following: 

(a)  Perform  initial  and  repetitive 
inspections  of  HPG  disks  for  corrosion  pits 
and  cracks  after  stripping  the  protective 
coating  in  accordance  with  the  intervals 
specified  in  the  compliance  section  and 
procedures  specified  in  the  accomplishment 
instructions  of  PW  Alert  Service  Bulletin 
(ASB)  No.  JT8D  A6431,  Revision  1,  dated 
March  7.  2003.  . 

(b)  Before  further  flight,  replace  HPC  disks 
found  with  corrosion  pits  or  cracks  beyond 
serviceable  limits  as  defined  by  PW  ASB  No. 
JT8D  A6431,  Revision  1,  dated  March  7. 
2003. 

(c)  For  the  purposes  of  this  AD.  use  the 
effective  date  of  this  AD  for  computing 
compliance  intervals  whenever.PW  ASB  No. 
JT8D  A6431,  Revision  1,  dated  March  7, 
2003,  refers  to  the  release  date  of  the  ASB. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  cornpliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplanes  to  a 
locaiion  where  the  requirements  of  this  AD 
can  be  done. 

Documents  That  Have  Been  Incorporated  by 
Reference 

(f)  The  actions  mflst  be  done  in  accordance 
with  Pratt  &  Whitney  Alert  Service  Bulletin 
No.  JTBD  A6431.  Revision  1.  dated  March  7. 
2003.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in.  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Pratt  &  Whitney,  400  Main  St.,  East 
Hartford,  CT  06108;  telephone  (860)  565- 
6600;  fax  (860)  565-4503.  Copies  may  be 
inspected  at  the  FAA,  New  England  Region. 
Office  of  the  Regional  Qounsel.  12  New 


England  Executive  Park.  Burlington.  MA;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW.,  suite  700, 
Washington.  DC. 

Effective  Date  . 

(g)  This  amendment  becomes  effective  on 
luly  18,  2003. 

Issued  in  Burlington,  Massachusetts,  on 
June  5.  2003. 

Peter  A.  White, 

Acting  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Ser\-ice. 
[FRT)oc.  03-14844  Filed  6-12-03;  845  am) 

BILUNG  CODE  4910-13-P 


DEPARTMEffr  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-2003-14343;  Airspace 
Docket  No.  03-ACE-28] 

Modification  of  Class  E  Airspace;  Rock 
Rapids,  lA 

AGENCY:  Federal  Aviation. 
Administration.  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  the  direct  final  rule 
which  revises  Class  E  Airspace  at  Rock 
Rapids.  LA. 

EFFECTIVE  DATE:  0901  UTC  August  7, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration.  901  Locust, 
Kansas  City.  MO  64106;  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  April  15,  2003  (68  FR 
18115).  The  FAA  uses  the  direct  final  - 
rulemaking  procedure  few  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
August  7,  2003.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final -rule  will 
become  effective  on  that  date. 
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Issued  in  Kansas  Crty.  MO  on  June  3.  2003. 

Anthony  D.  Roetzel, 

Actinf>  Manuffer,  Air  Traffic  Division,  Central 
Region. 

|FR  Doc.  03-14999  Filed  6-12-03;  8:45  am) 

BILLING  CODE  491fr-13-M 


DEPARTMENT  OF  TRANSPORTATION      DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration  Federal  Aviation  Administration 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

(Docket  No.  FAA-2003-14927;  Airspace 
Docket  No.  03-ACE-33] 

Modification  of  Class  E  Airspace; 
.  Crete,  NE 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Direct  final  rule:  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the' 
effective  date  of  the  direct  final  rule 
which  revises  Class  E  airspace  at  Crete, 

NE. 

EFFECTIVE  DATE:  0901  UTC,  July  10. 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mumper,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520A,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816)  32»-2524. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  April  23,  2003  (68  FR 
19945).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  o£  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
July  10.  2003.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule  will 
become  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  June  3,  2003. 

Anthony  D.  Roetzel, 

Acting  Manager.  Air  Traffic  Division.  Central 
Region. 

(FR  Doc.  03-14998  Filed  6-12-03;  8:45  am] 

BILUNO  COOC  4910-13-M 


14CFRPart71 

[Docket  No.  FAA-2003-14868;  Airspace 
Docket  No.  2003-ANE-103] 

Amendment  to  Class  E  Airspace; 
Windsor  Locks,  Bradley  International 
Airport,  CT 

agency:  Federal  Aviation 
Administration  (FAA)  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule 
revising  the  Class  E  airspace  area  at 
Windsor  Locks,  Bradley  International 
Airport,  Connecticut  (KBDL),  to  provide 
for  adequate  controlled  airspace  for 
those  aircraft  using  Instrument 
Approach  Procedures  to  the  airport. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  68  FR  18860  is  effective 
0901  UTC.  July  10.  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Donnelly,  Air  Traffic  Division,  Airspace 
Branch,  ANE-520,  Federal  Aviation 
Administration,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone:  (781)  238-7552;  fax 
(781) 238-7596. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  ^ 
request  for  comments  in  the  Federal 
Register  on  April  17,  2003  (Vol.  68,  No. 
74,  FR  18860).  The  FAA  uses  the  direct 
final  rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
July  10.  2003.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule  will 
become  effective  on  that  date. 

Issued  in  Burlington,  MA,  on  June  3,  2003. 
Thomas  R.  Davidson, 

Manager.  Air  Traffic  Division,  New  England 

Region. 

[FR  Doc.  03-14997  Filed  6-12-03;  8:45  am) 

BILUNO  COOC  4910-13-M 


14  CFR  Part  71 

[Docket  No.  FAA  2002-13362;  Airspace 
Docket  No.  02-ASO-7] 

BIN  2120-AA66 

Revision  of  VOR  Federal  Airways  and 
Jet  Routes  in  the  Vicinity  of  Savannah, 
GA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  a  final 
rule  published  in  the  Federal  Register 
on  May  15,  2003.  Due  to  an  error  in 
rounding  decimal  places,  the  legal 
description  of  Federal  Airway  V-437 
inadvertently  contained  an  incorrect 
radial.  This  action  corrects  that  error. 
EFFECTIVE  DATE:  June  13.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Gallant,  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington.  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION:  On  May 
15,  2003,  Docket  No.  FAA  2002-13362; 
Airspace  Docket  No.  02-ASO-7,  FR 
Doc.  03-12049,  was  published  revising 
seven  VOR  Federal  airways  and  four  jet 
routes  in  the  vicinity  of  Savannah,  GA. 
The  legal  description  of  Federal  Airway 
V-437  contained  an  incorrect  radial 
from  the  Savannah  VORTAC.  Due  to  an 
error  in  rounding  decimal  places,  the 
affected  radial  was  published  as  the 
"Savannah  053°"  radial  instead  of  the 
correct  value  which  is  the  "Savannah 
054°"  radial.  This  action  corrects  that 
error  by  inserting  the  correct  radial  in 
the  legal  description. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  legal 
description  for  V-437  as  published  in 
the  Federal  Register  on  May  15,  2003 
(68  FR  26202);  FR  Doc.  03-12049,  and 
incorporated  by  reference  in  14  CFR 
71.1.  is  corrected  as  follows: 

§71.1    [CorrMrtad] 

On  page  26204  in  the  first  column, 
correct  the  legal  description  of  V-437  to 
read  as  follows: 

Paragraph  60J  0(a)— Domestic  VOR  Federal 

Airways 

*  *  •  •  • 

V-437    [Corrected] 

From  Dolphin,  FL;  INT  Dolphin  354°  and 
Pahokee,  FL,  157°  radials;  Pahokee; 
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Melbourne.  FL:  INT  Melbourne  322°  and 
Ormond  Beach,  FL.  211°  radials:  Orniond 
Beach;  INT  Ormond  Beach  360°  and 
Savannah.  GA,  177°  radials;  Savannah:  INT 
Savannah  054"  and  Charleston.  SC.  231° 
radials;  Charleston:  to  Florence.  SC.  The 
airspace  within  R-2935  is  excluded. 
*  *  *    ■      *  * 

Issued  ill  Washington.  DC.  on  |une  9.  2003. 
Reginald  C.  Matthews, 
Manager.  Airspace  and  Rijles  Division. 
|FR  Uoc.  0.1-14996  Filed  6-12-03:  8:45  am] 
BILUNG  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  401,  404,  and  413 
[Amendment  No.  401-3,  404-2,  413-5] 

Commercial  Space  Transportation; 
Licensing  Regulations 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  technical 
amendment. 


SUMMARY:  The  FAA  is  amending  its 
commercial  space  transportation 
regulations  to  update  an  address  and 
certain  job  titles,  to  accurately  reflect 
the  current  organization  of  the 
regulations,  and  to  delete  some  non- 
essential information.  These 
administrative  changes  are  necessary  to 
keep  oiir  regulations  clear,  accurate,  and 
current.  The  intended  effect  is  to  make 
our  regulations  easier  for  the  public  and 
regulated  industry  to  use. 

DATES:  This  rule  is  effective  on  June  13, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Huet,  Office  of  Commercial 
Space  Transportation,  800 
Independence  Avenue,  Washington,  DC 
20591;  telephone (202) 385-4659. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
is  making  some  technical  or 
administrative  changes  to  its 
commercial  space  transportation 
regulations.  These  changes  do  not  affect 
the  substance  of  the  existing  regulations, 
impose  no  new  requirements,  and  have 
no  impact  on  activities  carried  out 
under  the  regulations. 

The  Secretary  of  Transportation  has 
delegated  commercial  space  licensing 
authority,  which  had  previously  been  a  , 
function  within  the  Office  of  the 
Secretary,  to  the  Federal  Aviation 
Administration.  As  a  result,  the  address 
of  the  Office  of  Commercial  Space 
Transportation  changed.  The  title  of  the 
head  of  the  office  changed.  Also,  the 
official  who  designates  a  legal  officer  for 


a  regulatory  hearing  changed.  Today's 
amendments  reflect  these  changes. 

The  Commercial  Space  Act  of  1998 
(Pub.L.  105-303)  expanded  the 
jurisdiction  of  the  Office  of  Commercial. 
Space  Transportation.  In  addition  to  its 
previous  responsibility,  the  office  now 
licenses  launch  of  a  reusable  launch 
vehicle,  operation  of  a  reentry  site,  and  • 
reentry  of  a  reentry  vehicle.  Previously, 
the  FAA  amended  the  regulations  to  add 
parts  addressing  these  areas.  The  FAA  is 
now  amending  14  CFR  413.1  by  adding 
a  chart  that  guides  the  applicant  to  the 
appropriate  part. 

Procedural  Matters 

Under  the  Administrative  Procedure 
Act  (APA),  5  U.S.C.  553,  agencies  must 
generally  publish  regulations  for  public 
comment  and  give  the  public  at  least  30 
days  notice  before  adopting  regulations. 
There  is  an  exception  to  these 
requirements  if  the  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  In  this  case,  the  FAA  finds  that 
notice  and  comment  requirements  are  . 
unnecessan,'  due  to  the  administrative 
nature  of  the  changes.  The  changes  do 
not  affect  the  rights  or  obligations  of  any 
regulated  entity.  It  is  in  the  public 
interest  that  the  changes  take  effect 
promptly. 

List  of  Subfects 

14  CFR  Part  401 

Organisation  and  functions 
(Government  agencies).  Space 
transportation  and  exploration. 

14  CFR  Part  404 

Administrative  practice  and 
procedure.  Space  transportation  and 
exploration. 

14  CFR  Part  413 

Confidential  business  information, 
Space  transportation  and  exploration. 

The  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  Chapter  1  of  Title  14,  Code  of 
Federal  Regulations  as  follows: 

PART  401— ORGANIZATION  AND 
DEFINITIONS 

■  1 .  The  authority  citation  for  part  401 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  70101-70121. 

■  2.  Revise  §401.1  to  read  as  follows: 

§  401 .1    The  Office  of  Commercial  Space 
Transportation. 

The  Office  of  Commercial  Space 
Transportation,  referred  to  in  these 


regulations  as  the  "Office."  is  a  line  oF  ~^ 
business  within  the  Federal  Aviation 
Administration  and  is  located  in  the 
Federal  Aviation  Administration 
Headquarters,  800  Independence 
Avenue.  SW.,  Room  331,  Washington. 
DC  20591. 

§401.3    [Amended] 

■  3.  Amend  §401.3  by  removing  th6 
words  "a  Director"  and  adding  in  its 
place  the  words  "an  Associate 
Administrator". 

PART  404— REGULATIONS  AND 
LICENSING  REQUIREMENTS 

■  4.  The  authoritycitation  for  part  404 
continues  to  read  as  follows: 

Authority:  49  I'.S.C.  70101-70121. 

§§404.3,  404.5.  404.11,  404.13,  404.17,  and 
404.19    [Amended] 

■  5.  In  14  CFR  part  404.  remove  the  word 
"Director  "  and  add.  in  its  place,  the 
words  "Associate  Administrator"  in  the 
following  places: 

■  a.  Section  404.3(c); 

■  b.  Section  404.5: 

■  c.  Section  404.11: 

■  d.  Section  404.13: 

■  e.  Section  404.1 7:  and 

■  f.  Section  404.19(b). 

■  6.  Revise  the  second  sentence  of 
§  404.19(b)  to  read  as  follows: 

§404.19    Hearings. 

***** 

(b)  *   *   *  The  FAA  Chief  Counsel- 
designates  a  legal  officer  forlhe  hearing. 

PART  413— LICENSE  APPLICATION 
PROCEDURES 

■  7.  The  authority  citation  for  part  413 
continues  to  read  as  follows:  • 

Authority:  49  U.S.C.  70101-70121. 

■  8.  Revise  §  413.1  to  read  as  follows: 

§413.1     Scope. 

(a)  This  part  prescribes  the  procedures 
applicable  to  applications  submitted 
under  this  chapter  to  conduct  licensed 
activities.  These  procedures  apply  to  all 
applications  for  issuance  of  a  license, 
transfer  of  an  existing  license,  and 
renewal  of  an  existing  license. 

(b)  Use  the  following  table  to  locate 
specific  requirements: 

Subject  Part 

(1)  Launch  License :.. 415 

(2)  License  to  Operate  a  Launch 

Site 420 

(3)  Launch  and  Reentry  of  a  Reus- 
able Launch  Vehicle  (RLV)  431 

(4)  License  to  Operate  a   Reenlry 

Site  i        433 
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Subject 


(5)  Reentry  of  a  Reentry  Vefiicle 
other  than  a  Reusable  LaufKh  Ve- 
hicle (RLV) , 


Part 


435 


Issued  in  Washington,  DC,  on  June  10. 
2003. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel,  Regulations 

Division. 

(FR  Doc,  03-14995  Filed  6-12-03:  8:45  am) 

BtLUNG  COOC  4910-13-<> 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1260 

NASA  Grant  and  Cooperative 
Agreement  Handl>ook — Unsolicited 
Proposals 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Final  rule. 

SUMMARY:  This  flnal  rule  amends  the 
NASA  Grant  and  Cooperative 
Agreement  Handbook  to  consolidate 
existing  coverage  regarding  unsolicited 
proposals  awarded  as  grants  or 
cooperative  agreements  under  a  single 
new  section. 

EFFECTIVE  DATE:  June  13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Brundage,  NASA  Headquarters,  Code 
HC,  Washington,  DC,  (202)  358-0481,  e- 
mail:  paul.brundage@hq.nasa.gov. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Coverage  regarding  unsolicited 
proposals  awarded  as  grants  or 
cooperative  agreements  is  set  out  in 
different  sections  of  NASA's  Grant  and 
Cooperative  Agreement  Handbook.  This 
change  consolidates  and  clarifies  that 
coverage  in  a  new  §  1260.17. 

B.  Regulatory  Flexibility  Act 

NASA  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq.. 
because  the  changes  merely 
consolidates  existing  guidance. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  final  rule  does 
not  impose  any  new  recordkeeping  or 
information  collection  requirements,  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
that  require  the  approval  of  the  Office  of 


Management  and  Budget  under  44 
U.S.C.  3501,  ef.  seq. 

List  of  Subjects  in  14  CFR  Part  1260 

Grant  programs — science  and 
technology. 

Tom  Luedtke, 

Assistant  Administrator  for  Procurement. 

Accordingly,  14  CFR  part  1260  is 
amended  as  follows: 

■  1.  The  authority  citation  for  14  CFR 
part  1260  continues  to  read  as  follows: 

Authority:  42  U.S.C.  2473(c)(1).  Pub.  L.  97- 
258.  96  Stat.  1003  (31  U.S.C.  6301.  et  seq..] 
and  OMB  Circular  A-110. 

PART  1260— GRANTS  AND 
COOPERATIVE  AGREEMENT 

■  1.  In  section  1260.10,  revise  paragraph 
(a)(2)  to  read  as  follows: 

§1260.10    Proposals. 

(a)  •   *   * 

(2)  An  unsolicited  proposal.  (See 
§1260.17.) 

■  2.  In  section  1260.1 1 ,  revise  paragraph 
(d)  to  read  as  follows: 

S 1 260. 1 1     Evaluation  and  selection. 

(d)  For  unsolicited  proposals,  see 
§1260.17. 

■  3.  Add  section  1260.17  to  read  as 
follows: 

§  1 260. 1 7    Evaluation  and  selection  of 
unsolicited  proposals. 

(a)  Unsolicited  proposals  are  for  new 
and  innovative  ideas.  Federal 
Acquisition  Regulation  (FAR)  48  CFR 
Subpart  15.6  and  NASA  FAR 
Supplement  (NFS)  48  CFR  Subpart 
1815.6  set  out  NASA's  procedures  for 
their  submission  and  evaluation. 
Consult  "Guidance  for  the  Preparation 
and  Submission  of  Unsolicited 
Proposals"  (see  http://ec.msfc.nasa.gov/ 
hq/ library/ unSol-Prop.html)  for 
additional  information.  NASA 
recommends  contact  with  NASA 
technical  personnel  before  submission 
of  an  unsolicited  proposal  to  determine 
if  preparation  is  warranted.  These 
discussions  should  be  limited  to        * 
understanding  NASA's  need  for 
research  and  do  not  jeopardize  the 
unsolicited  status  of  any  subsequently 
submitted  proposal. 

(b)  NASA  will  evaluate  unsolicited 
proposals  the  same  whether  awarded  as 
grants  or  contracts.  However,  the 
requirement  to  8)mopsize  set  out  in  FAR 
Part  5  does  not  apply  to  grants. 

(c)  All  unsolicited  proposals 
recommended  for  acceptance  as  grants 
shall  be  supported  by  a  Justification  for 
Acceptance  of  an  Unsolicited  Proposal 
(JAUP)  prepared  by  the  cognizant 
technical  office.  The  JAUP  shall  be 


submitted  for  the  approval  of  the  grant 
officer  after  review  and  concurrence  at 
a  level  above  the  technical  officer. 
However,  review  and  concurrence  are 
not  required  for  technical  officers  at  a 
division  chief  or  higher  level.  The  grant 
officer's  signature  awarding  the  grant 
constitutes  approval  of  the  JAUP. 

(d)  If  an  unsolicited  proposal  will  not 
be  funded,  NASA  will  notify  in  writing 
the  organization  or  person  that 
submitted  it.  The  method  of  notification 
is  at  the  discretion  of  the  grant  officer. 
Proposals  will  be  returned  only  when 
requested. 

(e)  Because  unsolicited  proposals  are 
awarded  without  competition,  written 
justifications  for  equipment  and  travel 
shall  be  submitted  by  the  technical 
office  to  the  grant  officer  when  more 
than  half  of  the  proposed  budget  is  for 
equipment,  travel,  and  their  associated 
indirect  costs.  The  grant  officer's 
signature  awarding  the  grant  constitutes 
approval  of  the  justification. 

(FR  Doc.  03-14935  Filed  5-12-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Pan  347 

[Docltet  No.  78rM)21A] 
RIN0910-AA01 

Skin  Protectant  Drug  Products  for 
Over-ttie-Counter  Hunuin  Use; 
Astrirtgent  Drug  Products;  Final 
Monograph;  Direct  Rnal  Rule 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Direct  final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulation  that  established  conditions 
under  which  over-the-counter  (OTC) 
skin  protectant  astringent  drug  products 
are  generally  recognized  as  safe  and 
effective  and  not  misbranded.  This 
action  revises  some  labeling  for 
astringent  drug  products  to  be 
consistent  with  the  final  rule  for  OTC 
skin  protectant  drug  products  (68  FR 
33362.  June  4,  2003)  and  adds  labeling 
for  certain  small  packages  (styptic 
pencils).  This  action  is  part  of  FDA's 
ongoing  review  of  OTC  drug  products. 
Elsewhere  in  this  issue  of  the  Federal 
Register.  FDA  is  publishing  a 
companion  proposed  rule,  imder  FDA 'si 
usual  procedure  for  notice-and-  I 

comment  rulemaking,  to  provide  a 
procedural  framework  to  finalize  the 
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rule  in  the  event  the  agency  receives  any 
significant  adverse  comments  and 
withdraws  this  direct  final  rule. 

DATES: 

Effective  Date:  This  rule  is  effective 
October  27.  2003. 

Compliance  Dates:  The  compliance 
dates  are  either  June  13.  2005.  or  the 
date  of  the  first  major  labeling  revision 
after  the  effective  date  of  October  27. 
2003,  whichever  occurs  first. 

Comment  Dates:  Submit  written 
comments  by  August  27,  2003.  If  no 
timely  significant  adverse  comments  are 
received,  the  agency  will  publish  a 
document  in  the  Federal  Register  before 
September  26,  2003,  confirming  the 
effective  date  of  the  direct  final  rule.  If 
timely  significant  adverse  comments  are 
received,  the  agency  will  publish  a 
document  of  significant  adverse 
comments  in  the  Federal  Register  and 
withdraw  this  direct  final  rule  before 
September  26,  2003. 
ADDRESSES:  Submit  written  comments 
on  the  direct  final  rule  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane.  rm.  1061.  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
www. f da  .gov/dockets/ecommen  ts. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  M.  Rachanow,  Center  for  Drug 
Evaluation  and  Research  (HFD-560), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
301-827-2307. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  October  21, 
1993  (58  FR  54458).  FDA  published  a 
final  monograph  for  OTC  skin 
protectant  astringent  drug  products  in 
part  347  (21  CFR  part  347),  subpart  A 
(the  1993  skin  protectant  final 
monograph).  In  the  Federal  Register  of 
June  4.  2003  (68  FR  33362),  FDA 
published  a  final  rule  for  OTC  skin 
protectant  drug  products  (the  2003  skin 
protectant  final  monograph)  and  revised 
the  format  of  part  347.  Subpart  A  was 
redesignated  as  "General  Provisions." 
and  the  astringent  active  ingredients 
(§  347.10)  and  labeling  (§  347.50)  were 
redesignated  as  §§  347.12  and  347.52, 
respectively. 

Two  ingredients  (colloidal  oatmeal 
and  sodium  bicarbonate)  added  to  the 
skin  protectant  monograph  are  used  as 
a  soak,  compress,  or  wet  dressing 
similar  to  the  astringent  active 
ingredient  aluminum  acetate.  In  the 
2003  skin  protectant  final  monograph, 
the  agency  included  a  warning  about 
soaking  too  long  (§  347.50(c)(7))  and 
included  directions  for  colloidal 
oatmeal  (§  347.50(d)(2))  and  sodium 


bicarbonate  (§  347.50(d)(3))  that  are 
shorter  than  the  directions  for 
aluminum  acetate  (§  347.52(d)(1))  and 
that  are  in  the  new  OTC  drug  labeling 
format.  In  this  direct  final  rule,  the 
agency  is  adding  this  warning, 
shortening  the  directions  for  aluminum 
acetate  drug  products,  and  arranging 
these  directions  in  the  new  OTC  drug 
labeling  format. 

Section  201.66(d)(10)  (21  CFR 
201.66(d)(10))  of  the  OTC  drug  labeling 
rule  (64  FR  13254  at  13286,  March  17, 
1999)  establishes  a  modified  labeling 
format  for  small  packages  that  need 
more  than  60  percent  of  their  total 
surface  area  available  to  bear  labeling  to 
meet  the  requirements  of  §  201.66(c)(1) 
through  (c)(9)  and  (d)(1)  through  (d)(9). 
The  agency  stated  in  that  rule  that  it 
would  consider  additional  approaches 
for  accommodating  certain  products  in  . 
their  respective  monographs,  taking  into 
consideration  the  risks  and  benefits  of 
the  drug,  the  intended  use,  and  the  need 
to  communicate  limitations  or 
restrictions  about  the  use  of  the  product 
to  the  target  population  (64  FR  13254  at 
13270,  March  17,  1999).  The  2003  skin 
protectant  final  monograph  included 
additional  labeling  exemptions  for 
certain  small  packages  (lip  protectant 
products)  that  meet  the  size  criteria 
estabhshed  in  §201.66(d)(10).  The 
agency  determined  that  lip  protectant/ 
lip  balm  products  are  typically 
packaged  in  small  amounts,  applied  to 
limited  areas  of  the  body,  have  a  high 
therapeutic  index,  carr\'  extremely  low- 
risk  in  actual  consumer  use  situations, 
provide  a  favorable  public  health 
benefit,  require  no  specified  dosage 
limitation,  and  require  few  specific 
warnings  and  no  general  warnings  (e.g., 
pregnancy  or  overdose  warnings). 

Consequently,  the  agency  is  now 
including  additional  labeling 
exemptions  for  certain  small  packages  of 
skin  protectant  astringent  drug  products 
(styptic  pencils)  that  meet  the  criteria 
estabhshed  in  §201.66(d)(10),  taking 
into  consideration  the  risks  and  benefits 
of  the  drug,  the  intended  use,  and  the 
need  to  communicate  limitations  or 
restrictions  about  the  use  of  the  product 
to  the  target  population.  For  the  safety 
profile  of  styptic  pencils,  the  agency 
considered  the  recommendations  of  the 
Advisory  Review  Panel  on  OTC 
Miscellaneous  External  Drug  Products 
(the  Panel).  The  Panel  noted  that  "In  75 
years  of  marketing  styptic  pencils  there 
have  been  [no]  reported  instances  of 
human  toxicity"  (47  FR  39412  at  39429. 
September  7.  1982).  (the  word  "no" 
was  inadvertently  left  out  of  the 
September  7,  1982,  publication,  ahd  the 
agency  corrected  this  error  in  its  notice 
of  proposed  rulemaking  for  OTC  skin 


protectant  astringent  drug  products  (54 
FR  13490  at  13493,  April  3,  1989).)  The 
Panel  also  stated  that  aluminum  sulfate 
(the  active  ingredient  in  styptic  pencils) 
"has  little,  if  any,  cell  permeability  and 
exerts  its  effect  on  the  cell  surface."  The 
only  side  effect  the  Panel  noted  was  that 
application  of  the  styptic  pencil  on  a  cut 
may  result  in  some  stinging.  Thus,  these 
products  have  an  extremely  low  risk  in 
actual  consumer  use  situations,  and  the 
monograpii  only  requires  two  general 
warnings  (§  347.50(c)(1))  and  no 
ingredient  specific  warnings. 

The  agency  also  considered  the 
factors  listed  previously  that  were  the 
basis  for  labeling  modifications  for  OTC 
lip  protectant/lip  balm  drug  products. 
Like  those  products,  styptic  pencils  are 
packaged  in  small  amounts,  have  a  high 
therapeutic  index  and  a  favorable  public 
health  benefit  (stop  bleeding),  would  be 
used  infrequently  and  on  very  limited 
areas  of  the  body  to  stop  bleeding  of 
minor  cuts  from  shaving,  require 
minimal  warnings  (there  is  no 
pregnancy  warning  because  this  is  a 
topical  product),  and  have  no  specified 
dosage  limitation  (the  directions  for  use 
are  to  apply  to  the  affected  area).  For 
these  reasons,  the  agency  is  including 
specific  labeling  provisions  for  certain 
small  packages  of  skin  protectant 
astringent  drug  products  (styptic 
pencils)  in  this  direct  final  rule. 

n.  Description  of  the  Labeling  Revisions 

The  warning  in  §  347.50(c)(7),  when 
the  colloidal  oatmeal  or  sodium 
bicarbonate  product  is  labeled  for  use  as 
a  soak,  compress,  or  wet  dressing,  states: 
"When  using  this  product  fbullet]  in 
some  skin  conditions,  soaking  too  long 
may  overdry."  The  agency  is  adding  this 
warning  in  new  §  347.52(c)(4)  for 
products  containing  aluminum  acetate 
when  labeled  for  use  as  a  soak, 
compress,  or  wet  dressing.  Our  decision 
to  revise  the  warning  set  forth  in  this 
direct  final  rule  is  based  upon  a  finding 
that  bathing  can  dry  the  skin  out  and 
exacerbate  some  conditions  (as 
discussed  in  the  2003  skin  protectant 
final  monograph,  68  FR  33362  at  33367). 
Mandating  a  warning  does  not  require  a 
finding  that  any  or  all  of  the  astringent 
drug  products  actually  caused  an       ^ 
adverse  event,  and  FDA  does  not  so 
find.  Nor  does  FDA's  mandate  of  a 
warning  repudiate  the  OTC  drug 
monograph  under  which  the  affected 
drug  products  have  been  lawfully 
marketed.  Rather,  as  a  consumer 
protection  agency,  FDA  has  determined 
that  this  revised  warning  is  necessarx'  to  . 
ensure  that  these  OTC  drug  products 
continue  to  be  safe  and  effective  for 
their  labeled  indications  under  ordinary 
conditions  of  use  as  those  terms  are  . 
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defined  in  the  Federal  Food,  E)rug,  and 
Cosmetic  Act. 

FDA's  decision  to  act  in  an  instance 
such  as  this  one  need  not  meet  the 
standard  of  proof  required  to  prevail  in 
a  private  tort  action  [Glastetter  v. 
Novartis  Pharmaceuticals,  Corp.,  252 
F.3d  986,  991  (8th  Cir.  2001)).  To 
mandate  a  warning,  or  take  similar 
regulatory  action,  FDA  need  not  show, 
nor  do  we  allege,  actual  causation. 

The  agency  is  revising  the  directions 
in  §  347.52(d){l)(i)  for  aluminum  acetate 
used  as  a  soak  to  read;  "For  use  as  a 
soak:  [bullet]  soak  affected  area  for  15  to 
30  minutes  as  needed,  or  as  directed  by 
a  doctor  (bullet]  repeat  3  times  a  day  or 
as  directed  by  a  doctor  [bullet]  discard 
solution  after  each  use"'.  The  agency  is 
revising  the  directions  in 
§  347.52(d)(l)(ii)  for  aluminum  acetate 
used  as  a  compress  or  wet  dressing  to 
read:  "For  use  as  a  compress  or  wet 
dressing:  [bullet]  soak  a  clean,  soft  cloth 
in  the  solution  [bullet)  apply  cloth 
loosely  to  affected  area  for  15  to  30 
minutes  [bullet]  repeat  as  needed  or  as 
directed  by  a  doctor  [bullet]  discard 
solution  after  each  use".  The  agency  is 
also  shortening  the  directions  in 
§  347.52(d)(3)  for  products  containing 
witch  hazel  to  read:  "apply  as  often  as 
needed". 

The  agency  is  adding  new  §  347.52(e) 
for  products  containing  aluminum 
sulfate  formulated  as  a  styptic  pencil. 
This  section  allows  products  that  meet 
.the  criteria  established  in 
§  201.66(d)(10)  to  be  marketed  with 
reduced  labeling. 

UI.  Direct  Final  Rulemaking 

FDA  has  determined  that  the  subject 
of  this  rulemaking  is  suitable  for  a  direct 
final  rule.  This  direct  final  rule  revises 
several  older  labeling  warnings  and 
directions  for  OTC  skin  protectant 
astringent  drug  products  for  consistency 
with  recently  issued  labeling  for  OTC 
skin  protectant  drug  products  and 
updates  the  labeling  to  the  new  OTC 
drug  labeling  format.  The  actions  taken 
should  be  noncontroversial.  and  the 
agency  does  not  anticipate  receiving  any 
significant  adverse  comment  on  this 
rule. 

If  FDA  does  not  receive  significant 
adverse  comment  by  75  days  after  the 
date  of  publication  in  the  Federal 
Register,  the  agency  will  publish  a 
document  in  the  Federal  Register 
confirming  the  effective  date  of  the 
direct  final  rule.  A  significant  adverse 
comment  is  one  that  explains  why  the 
rule  would  be  inappropriate,  including 
challenges  to  the  rule's  underlying 
premise  or  approach,  or  would  be 
ineffective  or  unacceptable  without  a 
change.  A  comment  recommending  a 


rule  change  in  addition  to  this  rule  will 
not  be  considered  a  significant  adverse 
comment  unless  the  comment  states 
why  this  rul^  would  be  ineffective 
without  the  additional  change.  If  timely 
significant  adverse  comments  are 
received,  the  agency  will  publish  a 
notice  of  significant  adverse  comment  in 
the  Federal  Register  withdrawing  this 
direct  final  rule. 

Elsewhere  in  this  issue  of  the  Federal 
Register.  FDA  is  publishing  a 
companion  proposed  rule,  identical  to 
the  direct  final  rule,  that  provides  a 
procedural  framework  within  which  the 
proposed  rule  may  be  finalized  in  the 
event  the  direct  final  rule  is  withdrawn 
because  of  significant  adverse  comment. 
The  comment  period  for  the  direct  final 
rule  runs  concurrently  with  that  of  the 
companion  proposed  rule.  Any 
comments  received  under  the 
companion  proposed  rule  will  be 
treated  as  comments  regarding  the  direct 
final  rule.  Likewise,  significant  adverse 
comments  submitted  to  the  direct  final 
rule  will  be  considered  as  comments  to 
the  companion  proposed  rule  and  the 
agency  will  consider  such  comments  in 
developing  a  final  rule.  FDA  will  not 
provide  additional  opportunity  for 
comment  on  the  companion  proposed 
rule. 

If  a  significant  adverse  comment 
applies  to  part  of  this  direct  final  rule 
and  that  part  may  be  severed  from  the 
remainder  of  the  rule.  FDA  may  adopt 
as  final  those  parts  of  the  rule  that  are 
not  the  subject  of  a  significant  adverse 
comment.  A  full  description  of  FDA's 
policy  on  the  direct  final  rule 
procedures  may  be  found  in  a  guidance 
document  published  in  the  Federal 
Register  of  November  21,  1997  (62  FR 
62466). 

IV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
direct  final  rule  under  Executive  Order 
12866.  the  Regulatory  Flexibility  Act  (5 
U.S.C  601-612).  and  the  Unfimded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages:  distributive 
impacts;  and  equity).  Under  the 
Regulatory  Flexibility  Act,  if  a  rule  has 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  an 
agency  must  analyze  regulatory  options 
that  would  minimize  any  significant 
impact  of  the  rule  on  small  entities. 
Section  202(a)  of  the  Unfunded 


Mandates  Reform  Act  of  1995  requires 
that  agencies  prepare  a  written 
statement  and  economic  analysis  before 
proposing  any  rule  that  may  result  in  an 
expenditure  in  any  one  year  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of        « 
$100  million  (adjusted  annually  for 
inflation).  The  rule  that  led  to  the 
development  of  this  direct  final  rule  was 
published  on  October  21.  1993.  before 
the  Unfunded  Mandates  Reform  Act  of 
1995  was  enacted.  The  agency  explains 
in  this  direct  final  rule  that  the  direct 
final  rule  will  not  result  in  an 
expenditure  in  any  one  year  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million. 

The  agency  concludes  that  this  direct 
final  rule  is  consistent  with  the 
principles  set  out  in  the  Executive  order 
and  in  these  two  statutes.  The  direct 
final  rule  is  not  a  significant  regulatory 
action  as  defined  by  the  Executive  order 
and  so  is  not  subject  to  review  under  the 
Executive  order.  FDA  has  determined 
that  the  direct  final  rule  does  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Unfunded  Mandates  Reform  Act 
does  not  require  FDA  to  prepare  a 
statement  of  costs  and  benefits  for  this 
final  rule,  because  the  final  rule  is  not 
expected  to  result  in  any  1  -year 
expenditure  that  would  exceed  $100 
million  adjusted  for  inflation.  The 
current  inflation  adjusted  statutory 
threshold  is  about  $110  million. 

The  purpose  of  this  direct  final  rule 
is  to  make  some  minor  labeling 
revisions  in  the  previously  issued 
astringents  portion  of  the  skin 
protectant  drug  products  monograph  to 
make  the  labeling  consistent  with  the 
rest  of  the  monograph  and  to  add  small 
package  labeling  provisions  for 
aluminum  sulfate  marketed  as  a  styptic 
pencil. 

Current  manufacturers  of  these 
products  should  incur  only  minor  costs 
to  relabel  their  products  to  meet  the 
monograph.  Some  manufacturers  will 
have  to  add  a  warning  and  revise  the 
directions  in  their  labeling.  The  agency 
is  providing  either  24  months  from  the 
date  of  publication  of  this  direct  final 
rule  or  the  date  of  the  first  major 
labeling  revision  after  the  135-day 
effective  date  of  this  direct  final  rule, 
whichever  occurs  first,  for  the 
manufacturers  to  use  up  existing 
labeling  and  print  new  labeling  that 
incorporates  the  labeling  in  this  direct 
final  rule.  Further,  the  labeling  in  the 
direct  final  rule  is  in  the  new  OTC  drug 
labeling  format.  Therefore,  no  additional 
professional  skills  are  needed  and 
manufacturers  will  not  incur  expenses 
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determining  how  to  state  the  product's 
labeling. 

The  agency  believes  that  relabeling 
costs  of  the  type  required  by  this  dire<:t 
final  rule  generally  average  about  52.000 
to  $3,000  per  stock  keeping  unit  (SKU) 
(individual  products,  packages,  and 
sizes).  Assuming  that  there  are  about  25 
affected  OTC  SKUs  in  the  marketplace, 
total  one-timc!  costs  of  njlabeling  would 
be  $50,000  to  575.000.  The  agency 
belitives  that  the  actual  cost  crould  be 
lower  for  the  reasons  stal(*d  in  th<? 
previous  paragraph. 

For  the  reasons  stated  previously  and 
under  the  Regulatory  Floxihility  Act  (."> 
U.S.C.  605(b)).  the  CommissioniT 
certifies  that  this  direct  final  rul«?  Avill 
not  have  a  signific:ant  oc  onomit  impact 
on  a  substantial  number  of  small 
entities. 

V.  Paperwork  Reduction  Act  of  1995 

FDA  con(:lud(?s  thai  the  lalu^ling 
requirements  in  this  document  are  not 
subject  to  r«vi(!\v  by  tiio  Office  of 
Management  and  Budget  because  thiiy 
do  not  constitute  a  "collection  of 
information"  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 'Rather,  the  labeling  statements 
are  a  "public  di.sclosure  of  information 
originally  supplied  by  the  Federal 
government  to  the  jecipient  for  the 
purpo.se  of  disclosure  to  the  public"  (5 
CFR  13'20.3(c)(2)). 

VI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.31  (a)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VII.  Federalism 

FDA  has  analyzed  this  direct  final 
rule  in  accordance  with  the  principles 
set  forth  in  Executive  Ord«!r  13132.  FDA 
has  determined  that  the  rule  does  not 
contain  pr)licies  that  ha\'c  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  rule  docs 
not  contain  policies  that  have 
federalism  implications  as  dfifined  in 
the  Executive  order  and,  consequently, 
a  federalism  summary  impact  statement 
is  not  required.  . 

VIII.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 


ADDRESSES)  written  orel(H:troni(: 
comments  regarding  this  document. 
Submit  a  single  c<jpy  of  electronic 
comments  to  hltp://ww\\.fda.gm/ 
dockets/evomments  or  three  hard  copies 
of  any  written  comments,  except  that 
individuals  may  submit  one;  hartl  c:opy. 
Comments  an;  to  be  identified  xvith  th(; 
docket  numb(!r  foiuicl  in  brackets  in  the 
heading  of  this  dociunent  and  may  be 
accompanied  by  a  supporting 
memorandum  or  brief.  R(!cei\  ed 
c;omm(!nts  may  be  seen  in  th(!  Dcjckets 
Management  Branch  bet\v«!en  9  a.m.  and 
4  p.m..  Monda\  through  Friday. 

List  of  Subjects  in  21  CFR  Part  347 

Labeling.  Over-the-counter  drugs. 

■  Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delej^atod  to  the  Ct»nimissionor 
(irFood  and  Drugs.  21  CFR  pari  34  7  is 
amended  to  n^ad  as  follows: 

PART  347— SKIN  PROTECTANT  DRUG 
PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

■  1.  The  authority  citation  for  21  CFR 
part  347  contrnutjs  to  read  as  follows: 

.\iilhorily:  21  I  S.C.  :«21. , ».".!.  :<.">2.  :\h:\. 
:i.'>,"i.  :HiO.  :t7l. 

■  2.  Section  347.52  is  amended  by 
adding  paragraphs  (c)(4)  and  (e)  and  by 
revising  paragraphs  (d)(l)(i).  (d)(l)(ii). 
and  (d)(3)  to  read  as  follows: 

§  347.52    Lat>eling  of  astringent  drug 
products. 

***** 

(c)  *  *  * 

(4)  For  products  containing  ahnninuni 
acetate  identified  in  §"3-47.12ln)  when 
labeled  for  use  as  a  soak,  compress,  or 
ivet  dressing.  "When  using  this  product 
(bullet)  in  some  skin  conditions,  soaking 
too  long  mav  overdrv". 

,(d)  *  *  *   " 

[1]  *  *  * — (i)  For  products  used  as  a 
soak.  "For  use  as  a  soak:  (bullet)  soak 
affectetl  area  for  15  to  30  minutes  as 
needed,  or  as  directed  by  a  doctor 
(bullet]  reptsat  3  times  a  day  or  as 
directed  by  a  dorior  jbullet]  discard 
solution  after  each  use". 

(ii)  For  products  used  as  a  compress 
or  wet  dressing.  "For  use  as  a  compress 
or  wet  dressing:  (bullet)  soak  a  clean, 
soft  cloth  in  the  solution  (bullct(  apply 
cloth  loosely  to  affected  area  for  15  to 
30  minutes  (bullet)  n^peat  as  needed  or 
as  directed  by  a  doctor  (bullet)  discard 
solution  after  eiich  use". 
*        *         *  .      *         * 

(3)  For  products  containing  witch 
hazel  identified  in  §347.12(cj.  "Apply 
as  often  as  needed". 

(e)  Products  formulated  and  labeled 
as  a  styptic  pencil  and  that  meet  the 


criteria  established  in  §201.66(d)(10]  of 
this  chapter.  The  title,  headings, 
subheadings,  and  information  described 
in  §  201.66(c)  of  this  chapter  shall  be 
printed  in  accordance  with  the 
following  specifications: 

(1 )  The  labeling  shall  meet  the 
n^quirements  of  §  201.66(c)  of  this 
i;hapter  except  that  the  headings  and 
information  described  in  §  201.66(c)(3) 
and  (c)(7)  may  be  omitted,  and  the 
headings,  subheadings,  and  information 
described  in  §  201 .66(c)(4)  and  (c)(5)      ^ 
may  be  presented  as  follows: 

(i)  The  heading  and  indication 
r(!quired  by  §  201.66(c)(4)  of  this  chapter 
may  be  limited  to:  "Use  (in  bold  type) 
stoj)s  bleeding  otminor  cuts  from 
shaving". 

(ii)  The  "external  use  onlv"  warning 
in  «}  347.52(c)(1)  and  in  §2dl.6(i(c)(5)(i) 
of  this  chapter  may  be  omitted.  The 
second  warning  in  §  347.52(c)(1)  may 
stale:  "avoid  contact  with  eyes".  The 
warning  in  S201.66(c)(5)(x)  may  be 
limited  to  the  following:  "Keep  out  of 
reach  of  children."  The  subheadings  in 
t}201.66(c)(5)(iii)  through  (c)(5)(vii)  may 
be  omitted,  provided  the  information 
after  the  heading  "Warning"  contains 
the  warnings  in  this  paragraph. 

(2)  The  labeling  shall  be  printed  in 
accordance  with  the  requirements  of 
§  201 .66(d)  of  this  chapter  except  that 
anv  requirements  related  to 

§  201.66(c)(3)  and  (c)(7).  and  the 
horizontal  barlines  and  hairlines 
described  in  §  201.66(d)(8).  may  be 
omitted. 

Ua(i!<l:  Mh\  27.  200.1. 
leffrt-'v  Shuren. 

.^  sv/s/(//)/  (JtnimissiDiu'r  for  Policy. 

IIR  L)<M..  o:»-1481«  Piliid  r>-12-03:  8:4.t  am) 

BILLING  CODE  41 60-01 -S 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

21  CFR  Part  1308 
[DEA-236S] 

Schedules  of  Controlled  Substances: 
Exempt  Anat)oiic  Steroid  Products 

AGENCY:  Drug  Enforcement 

Administration  (DEA).  Department  of 

Justice. 

ACTION:  Suspension  of  interim  rule. 


summary:  The  DEA  is  suspending  the 
order  published  Jahuary  15.  2003 
designating  two  pharmaceutical 
preparations  as  exempt  anabolic  steroid 
products  under  the  Controlled 
Substances  Act  (CSA).  This  suspension 
was  brought  about  by  the  receipt  of  two 
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comments  that  raised  significant  issues 
regarding  the  order.  This  action  is  part 
of  the  ongoing  implementation  of  the 
Anabolic  Steroid  Control  Act  (ASCA)  of 
1990. 

EFFECTIVE  DATE:  June  13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Sapienza,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
Telephone:  (202)  307-7183. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  ASCA  of  1990  (Title  XIX  of  Pub. 
L.  101-647)  placed  anabolic  steroids 
into  Schedule  III  of  the  CSA  (21  U.S.C. 
812).  Section  1903  of  the  ASCA 
provides  that  the  Attorney  General  may 
exempt  products  which  contain 
anabolic  steroids  from  all  or  any  part  of 
the  CSA  (21  U.S.C.  801  et  seq.)  if  the 
products  have  no  significant  potential 
for  abuse.  The  authority  to  exempt  these 
products  was  delegated  from  the 
Attorney  General  to  the  Administrator 
of  the  Drug  Enforcement  Administration 
(28  CFR  0.1009b).  who,  in  turn, 
redelegated  this  authority  to  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (28  CFR  appendix  to 
subpart  R,  Section  7,  paragraph  (g)).  The 
procedure  for  implementing  this  section 
of  the  ASCA  is  found  in  §  1308.33  of 
Title  21  of  the  Code  of  Federal 
Regulations. 

In  conformance  with  §  1308.33  of 
Title  21  of  the  Code  of  Federal 
Regulations,  an  application  was 
received  from  Syntho  Pharmaceuticals 
to  exempt  two  of  their  anabolic  steroid 
products,  Syntest  H.S.  and  Syntest  D.S. 
This  application  was  forwarded  to  the 
Secretary  of  Health  and  Human  Services 
(HHS)  for  his  evaluation.  Upon  the 
recommendation  of  HHS  and  other 
relevant  information,  the  DEA 
published  an  interim  rule  and  request 
for  comments  (68  FR  1964,  January  15, 
2003)  in  which  the  Deputy  Assistant 
Administrator  ordered  the  products  to 
be  added  to  the  list  of  exempt  anabolic 
steroids. 

Suspension  of  Order  To  Add  Anabolic 
Steroid  Products  to  the  List  of  Products 
Exempted  From  Application  of  the  CSA 

DEA  received  two  comments  from 
interested  persons  that  raised  significant 
issues  regarding  findings  of  fact  or 
conclusions  of  law  upon  which  this 
order  was  based.  As  set  forth  in  21  CFR 
1308.33(d),  the  Deputy  Assistant 
Administrator  hereby  immediately 
suspends  the  effectiveness  of  this  order 
until  she  may  reconsider  the  application 


in  light  of  the  comments  and  objections 
filed.  Thereafter,  the  Deputy  Assistant 
Administrator  will  reinstate,  revoke,  or 
amend  her  original  order  as  she 
determines  appropriate. 

Dated:  iune  4.  2003. 
Laura  M.  Nagel. 

Dupiity  Assistant  Administrator.  Office  of 
Di\'i>rsion  Control. 

IFR  Dor.  0.3-14901  Filed  fi-12-03:  8^45  am] 
BILLING  CODE  4410-09-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  4022  and  4044 

Benefits  Payable  in  Terminated  Single- 
Employer  Plans;  Allocation  of  Assets 
In  Single-Employer  Plans;  Interest 
Assumptions  for  Valuing  and  Paying 
Benefits 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation's  regulations  on  Benefits 
Payable  in  Terminated  Single-Employer 
Plans  and  Allocation  of  Assets  in 
Single-Employer  Plans  prescribe  interest 
assumptions  for  valuing  and  paying 
benefits  under  terminating  single- 
employer  plans.  This  final  rule  amends 
the  regulations  to  adopt  interest 
assumptions  for  plans  with  valuation 
dates  in  July  2003.  Interest  assumptions 
are  also  published  on  the  PBGC's  Web 
site  (http://wTMv.pbgc.gov). 
EFFECTIVE  DATE:  July  1.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street.  NW..  Washington,  DC 
20005,  202-326-4024.  (TTY/TDD  users 
may  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION:  The 
PBGC's  regulations  prescribe  actuarial 
assumptions — including  interest 
assumptions — for  valuing  and  paying 
plan  benefits  of  terminating  single- 
employer  plans  covered  by  title  IV  of 
the  Employee  Retirement  Income 
Security  Act  of  1974.  The  interest 
assumptions  are  intended  to  reflect   = 
current  conditions  in  the  financial  ^nd 
annuity  markets. 

Three  sets  of  interest  assumptions  are 
prescribed:  (1)  A  set  for  the  valuation  of 
benefits  for  allocation  purposes  under 
section  4044  (found  in  appendix  B  to 
part  4044),  (2)  a  set  for  the  PBGC  to  use 
to  determine  whether  a  benefit  is  . 


payable  as  a  lump  sum  and  to  determine 
lump-sum  amounts  to  be  paid  by  the 
PBGC  (found  in  appendix  B  to  part 
4022),  and  (3)  a  set  for  private-sector 
pension  practitioners  to  refer  to  if  they 
wish  to  use  lump-sum  interest  rates 
determined  using  the  PBGC's  historical 
methodology  (found  in  appendix  C  to 
part  4022). 

Accordingly,  this  amendment  (1)  adds 
to  appendix  B  to  part  4044  the  interest 
assumptions  for  valuing  benefits  for 
allocation  purposes  in  plans  with 
valuation  dates  during  July  2003,  (2) 
adds  to  appendix  B  to  part  4022  the 
interest  assumptions  for  the  PBGC  to 
use  for  its  own  lump-sum  payments  in 
plans  with  valuation  dates  during  July 
2003,  and  (3)  adds  to  appendix  C  to  part 
4022  the  interest  assumptions  for 
private-sector  pension  practitioners  to 
refer  to  if  they  wish  to  use  lump-sum 
interest  rates  determined  using  the 
PBGC's  historical  methodology  for 
valuation  dates  during  July  2003. 

For  valuation  of  benefits  for  allocation 
purposes,  the  interest  assumptions  that 
the  PBGC  will  use  (set  forth  in  appendix 
B  to  part  4044)  will  be  4.30  percent  for 
the  first  20  years  following  the  valuation 
date  and  5.25  percent  thereafter.  These 
interest  assumptions  represent  a 
decrease  (from  those  in  effect  for  June 
2003)  of  0.40  percent  for  the  first  20    ' 
years  following  the  valuation  date  and 
are  otherwise  unchanged. 

The  interest  assumptions  that  the 
PBGC  will  use  for  its  own  lump-sum 
payments  (set  forth  in  appendix  B  to 
part  4022)  will  be  3.00  percent  for  the 
period  during  which  a  benefit  is  in  pay 
status  and  4.00  percent  during  any  years 
preceding  the  benefit's  placement  in  pay 
status.  These  interest  assumptions 
represent  a  decrease  (from  those  in 
effect  for  June  2003)  of  0.50  percent  for 
the  period  dtiring  which  a  benefit  is  in 
pay  status  and  are  otherwise  unchanged. 

For  private-sector  payments,  the 
interest  assumptions  (set  forth  in 
appendix  C  to  part  4022)  will  be  the 
same  as  those  used  by  the  PBGC  for 
determining  and  paying  lump  sums  (set 
forth  in  appendix  B  to  part  4022).   . 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 
the  assumptions  can  reflect,  as 
accurately  as  possible,  current  market 
conditions. 

Because  6f  the  need  to  provide 
immediate  guidance  for  the  valuation 
and  payment  of  benefits  in  plans  with 
valuation  dates  during  July  2003,  the 
PBGC  finds  that  good  cause  exists  for 
making  the  assumptions  set  forth  in  this 
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amendment  effective  less  than  30  days 
after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatori' 
action"  under  the  criteria  sot  forth  in 
Executive  Order  12866. 

Because  no  genoral  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  Spe  5  U.S.C. 
601(2). 


List  of  Subiects 

29  CFR  Part  4022 

Employee  benefit  plans.  Pension 
insurance.  Pensions.  Reporting  and 
recordkeeping  requirements. 

29  CFR  Part  4044  ,       ' 

Employee  benefit  plans.  Pension 
insurance.  Pensions. 

■  In  consideration  of  the  forogoingv  29 
CFR  parts  4022  and  4044  are  amended  as 
follows: 


PART  4022-9ENEFITS  PAYABLE  IN 
TERMINATED  SINGLE-EMPLOYER 
PLANS 

■  1 .  The  authority  citation  for  part  4022 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1.302.  1.322.  1.322b. 
l;Ml(<:)(:{)(b).  and  1344. 

■  2.  In  appendix  B  to  part  4022.  Rate  Set 
117.  as  .set  forth  below,  is  added  to  the 
table.  (The  introductory  text  of  the  table 
is  omitted.) 

Appendix  B  to  Part  4022 — Lump  Sum 
Interest  Rates  For  PBGC  Payments 


Rate  set 

For  plans  with  a  valuation 
date 

On  or  after             Before 

Immediate 

annuity  rate 

(percent) 

/i 

/': 

Deferred  annuities 
(percent) 

/. 

n, 

": 

117 

« 

7-1-03                8-1-03 

• 

3.00 

• 

4.00 

4.00 

•                               • 
400 

7 

• 
8 

■  3.  In  appendix  C  to  part  4022.  Rate  Set 
117,  as  set  forth  below,  is  added  to  the 
table.  (The  introductory'  text  of  the  table 
is  omitted.) 


Appendix  C  to  Part  4022 — Lump  Sum 
Interest  Rates  For  Private-Sector 
Payments 


Rate  set 


For  plans  with  a  valuation 
date 


On  or  after 


Before 


Immediate 

cinuity  rate 

'percent) 


Deferred  annuities 
(percent) 


117 


7-1-03 


8-1-03 


300 


4.00 


4.00 


400 


PART  4044— ALLOCATION  OF 
ASSETS  IN  SINGLE-EMPLOYER 
PLANS 


Authority:  29  I  i.S.C.  i:H)i(a).  i.3()2(l))(3).         table.  (The  introductorj'  text  of  the  table 
1.341.  1;W4.  I3(i;j.  is  omitted.) 


■  5.  In  appendix  B  to  part  4044.  a  new  Appendix  B  to  Part  4044— Interest 

■  4.  The  authority  citaticm  for  part  4044        entry,  as  set  forth  below,  is  added  to  the      Rates  Used  to  Value  Benefits 
continues  to  read  as  follows:  .  ***** 


For  valuation  dates  occurring  in  the  month- 


Tbe  values  of  /,  are: 


July  2003 


* 

for  t  = 

* 

for  t  = 

i, 

forf  = 

• 

< 

• 

0430 

1-20 

0525 

>20 

N/A 

• 

N/A 
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Issued  in  Washington.  DC,  on  this  9th  day 
of  lune  200.3. 

Joseph  H.  Grant. 

Deputy  Executivn  Director  and  Chief 
Operating  Officer.  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  03-14952  Filed  6-12-03;  8:45  am] 

MLLING  CODE  7708-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
33  CFR  Part  117 

[CGD07-Oa-051] 
RIN  1625-AA09 

Drawrbridge  Operation  Regulations; 
Atlantic  Intracoastai  Waterway,  Mile 
1070.5  at  Hollywood,  Broward  County, 
FL 

agency:  Coast  Guard.  DHS. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
temporarily  changing  the  regulations 
governing  the  operation  of  the  Sheridan 
Street  Bridge,  mile  1070.5,  Hollywood, 
Broward  County,  Florida.  This 
temporary  rule  eillows  this  bridge  to 
limit  openings  to  a  single  leaf  not  more 
than  once  every  20  minutes.  Double-leaf 
openings  will  be  available  during 
certain  times  with  a  two-hour  advance 
notice  to  the  bridge  fender.  This 
temporary  rule  is  necessary  to  allow  the 
bridge  owner  to  safely  complete  repairs 
to  the  bridge. 

DATES:  This  rule  is  effective  from  7  a.m. 
on  June  5,  2003  to  6  p.m.  on  September 
26,  2003. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  (CGD07-03- 
051]  and  are  available  for  inspection  or 
copying  at  Commander  (obr).  Seventh 
Coast  Guard  District,  909  S.E.  1st 
Avenue,  Room  432,  Miami,  Florida 
33131  between  7:30  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  Lieberum,  Project  Officer, 
Seventh  Coast  Guard  District,  Bridge 
Branch  at  (305) 415-6744. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NRPM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Publishing 
an  NPRM  would  be  impracticable  and 


contrary  to  the  public  interest. 
Publishing  an  NPRM  and  delaying  the 
effective  date  of  the  rule  would 
adversely  affect  public  safety  by 
delaying  the  contractor's  ability  to  safely 
repair  the  bridge. 

For  the  same  reasons,  under  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

The  Sheridan  Street  Bridge,  mile 
1070.5  at  Hollywood.  Broward  County. 
Florida,  has  a  vertical  clearance  of  22 
feet  at  mean  high  water  and  a  horizontal 
clearance  of  45  feet  between  the  down 
span  and  the  fender  system.  The 
existing  operating  regulations  in  33  CFR 
117.5  require  the  bridge  to  open  on 
signal. 

On  February  28,  2003.  PCL 
Contractors  requested  that  the  Coast 
Guard  modify  the  bridge  opening 
schedule  because  of  safety  issues 
including,  but  not  limited  to,  welding 
deck  plates  and  modifying 
counterweight  girders.  Specifically,  they 
requested  that  the  bridge  open  only  a 
single  leaf  no  more  than  every  20 
minutes  with  double-leaf  openings 
available,  during  certain  periods,  with 
two  hours  advance  notice  given  to  the 
bridge  tender.  Double-leaf  openings, 
however,  will  not  be  available  from  June 
5  until  July  3,  2003,  because  painting 
tarps  will  be  in  position  to  catch  lead 
paint.  Also,  workers  will  be  modifying 
the  bridge's  counterweights  at  that  time. 
The  contractor  will  be  working  24  hours 
a  day,  seven  days  a  week  to  complete 
bridge  repairs  as  quickly  as  possible. 
This  rule  is  necessary  to  ensure  worker 
safety  during  repairs  to  the  bridge  and 
does  not  significantly  hinder  navigation. 
During  this  time  of  year,  the  majority  of 
vessels  that  would  normally  require  a 
double-leaf  opening  will  be  traversing 
the  open  ocean  and  not  using  the 
Intracoastai  Waterway. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS).  The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  is  unnecessary,  because  the 
regulations  affect  a  limited  amount  of 


marine  traffic  and  only  for  certain 
periods.  Most  vessels  will  be  able  to 
safely  transit  through  a  single  span  of 
the  bridge,  and  both  spans  of  the  bridge 
will  open  with  two  hours  advance 
notice  to  the  bridge  tender,  except  from 
June  5  until  July  3.  2003. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  temporary  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  Avith 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  temporary  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Most  vessels  will  be  able  to 
safely  transit  through  a  single  span  of 
the  bridge,  and  both  spans  of  the  bridge 
can  be  opened  with  two  hours  advanced 
notice  to  the  bridge  tender,  except  from 
June  5  to  July  3,  2003. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  temporary  rule  so 
that  they  can  better  evaluate  its  eflFects 
on  them  and  participate  in  the 
rulemaking.  If  this  temporary  rule  will 
affect  your  small  business,  organization, 
or  governmental  jurisdiction  and  you 
have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  the  person  listed  in  FOR 
FURTHER  INFORMATION  CONTACT. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  temporary  rule  calls  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 
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Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct - 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  Executive  Order  13132 
and  have  determined  that  this  rule  does 
not  have  implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  not  specifically 
required  by  law.  In  particular,  the  Act 
addresses  actions  that  may  result  in  the 
expenditure  by  a  State,  local,  or  tribal 
government,  in  the  aggregate,  or  by  the 
private  sector  of  $100,000,000  or  more 
in  any  one  year.  Although  this 
temporary  rule  would  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  the 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically^  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 


Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order,  befcause 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D. 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
{NEPA)(42  U.S.C.  4321-t370f).  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (32)(e),  of  the 
Instruction,  from  further  environmental 
documentation.  Under  figure  2-1, 
paragraph  (32)(e),  of  the  Instruction,  an 
"Environmental  Analysis  Check  List*^' 
and  a  "Categorical  Exclusion 
Determination"  are  notrequired  for  this 
rule. 

List  of  Subfects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499:  Department  <"jf 
Homeland  Security  Delogylion  No.  0170:  33 
CKR  1.05-l(g):  Section  117.253  also  issued 
under  aulhoritv  of  Pub.  L.  102-t87,  lOK  .Slat. 
.5039. 

■  2.  From  12:01  a.m.  on  June  5.  2003. 
until «  p.m.  on  September  26,  2003,  in 
§  117.261,  add  a  new  paragraph  (tt)  to 
read  as  follows: 

§  1 1 7.261     Atlantic  Intracoastai  Waterway 
from  St.  Marys  River  to  Key  Largo. 

*         *         *         ^         * 

(tt)  The  Sheridan  Street  Bridge,  mile 
1070.5  at  Hollywood,  need  only  open  a 
single  leaf  of  the  bridge  on  the  hour,  20 
minutes  after  the  hour,  and  40  minutes 
after  the  hour,  except  that  from  6:01 
p.m.  July  3,  2003,  until  6  p.m.  on 
September  26,  2003.  both  leaves  of  the 
bridge  will  open  at  these  times  if  the 


drawtender  receives  two  hours  advance 
notice  requesting  a  double-leaf  opening. 

Dated:  Ma\  .10.  200.1. 
James  S.  Carmichael, 

Rear  .■\dmim!.  (UhjsI  Guard.  Cammander. 
Seventh  Coast  Guard  District. 
|FR  Doc.  0,1-14087  Filed  (i-1 2-0.1:  8:4S  am! 
BILLiNG  CODE  491fr-1S^ 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Parti 
RIN  2900-AL33 

Privacy  Act  of  1974;  Implementation 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 


SUMMARY:  This  documenl  amends 
Department  of  Veterans  Affairs  (VA) 
regulations  governing  the 
confidentiality  and  release  of  VA 
records  subject  to  the  Privacy  Act,  5 
U.S.C.  552a.  It  revises  the  regulation 
which  exempts  certain  records  from  the 
provisions  of  the  Privacv  Act  authorized 
under  5  U.S.C.  552a(j)(2')  and  (k)(2).  This 
revision  permits  VA  to  exempt  a  new 
Privacy  Act  system  of  records.  Police" 
and  Security  Records— VA  (103VA07B). 
DATES:  This  final  rule  is  effective  August 
12.2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Director  Police  and  Security  Service 
•  (07B),  Department  of  Veterans  Affairs. 
810  Vermont  Avenue  N\V..  Washington, 
DC  20420.  telephone  (202)  273-5544. 
SUPPLEMENTARY  INFORMATION:  This 
document  sets  forth  the  VA  regulation 
to  exempt  from  certain  provisions  of  the 
Privacy  Act  an  additional  VA  Privacy 
Act  system  of  records  (see.  38  CFR 
1.582)  by  adding  a  new  system  of 
records.  "Police  and  Security  Records— 
VA  {103VA07B),"  to  that  VA  system  of 
records  already  exempt  under  §  1.582. 

In  a  document  published  in  the 
Federal  Register  on  December  1 9.  2002 
(67  FR  777'i7].  VA  proposed  to  amend 
VA  regulations  governing  the 
confidentiality  and  release  of  VA 
records  subject  to  the  Privacy  Act  to 
exempt  certain  records  from  the 
provisions  of  the  Privacv  Act  authorized 
under  5  U.S.C.  552a(i)(2")  and  {k){2).  This 
proposal  would  have  allowed  VA  to 
exeiiipt  a  new  Privacy  Act  system  of 
records  relating  to  police  and  security 
records.  The  public  comment  period 
ended  on  February  18,  2003.  Since  VA 
did  not  receive  any  comments  or 
response  on  the  proposed  rule  for  RIN' 
2900-AL33."we  are  now  adopting  this 
proposal  as  a  final  rule  without  change. 
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Under  title  5  United  States  Code 
(U.S.C.)  552a(j)(2),  the  head  of  any 
agency  may  exempt  any  system  of 
records  within  the  agency  from  certain 
provisions  of  the  Privacy  Act,  if  the 
agency  or  component  that  maintains  the 
system  of  records  performs  as  its 
principal  function  activities  pertaining 
to  the  enforcement  of  criminal  laws.  The 
function  of  the  Office  of  Security  and 
Law  Enforcement's  Police  and  Security 
Service  is  to  provide  for  the 
maintenance  of  law  and  order  and  the 
protection  of  persons  and  property  on 
VA  property. 

The  system  of  records  "Police  and 
Security  Records— VA  (103V A07B)" 
was  created  in  major  part  to  support  the 
criminal  law  related  activities  assigned 
to  the  Police  and  Security  Service  under 
the  authority  of  38  U.S.C.  901.  These 
activities  constitute  the  principal 
function  of  this  staff.  In  addition  to  the 
principal  functions  pertaining  to  the 
enforcement  of  criminal  laws,  the  Police 
and  Security  Service  may  receive  and 
investigate  complaints  or  information 
from  various  sources  concerning  the 
possible  existence  of  activities 
constituting  non-criminal  violations  of 
law,  rules  or  regulations  or  substantial 
and  specific  danger  to  public  safety. 

Based  upon  the  foregoing,  VA 
exempts  this  system  of  records  to  the 
extent  that  it  encompasses  information 
pertaining  to  criminal  law  related 
activities  from  the  following  provisions 
of  the  Privacy  Act  of  1974,  as  permitted 
by  5  U.S.C.  552a(j){2): 
5  U.S.C.  552a(c)(3)  and  (4) 
5  U.S.C.  552a(d) 
5  U.S.C.  552a{e)(l),  (2)  and  (3) 
5  U.S.C.  552a(e)(4)(G),  (H)  and  (I) 
5  U.S.C.  552a(e)(5)  and  (8) 
5  U.S.C.  552a(f) 
5  U.S.C.  552a(g) 

Also,  VA  exempts  this  system  of 
records  to  the  extent  that  it  does  not 
encompass  information  pertaining  to 
criminal  law  related  activities  under  5 
U.S.C.  552a(j)t2)  from  the  following 
provisions  of  the  Privacy  Act  of  1974  as 
permitted  by  5  U.S.C.  552a(k){2): 
5  U.S.C.  552a(c)  (3) 
5  U.S.C.  552a(d) 
5  U.S.C.  552a{e)(l) 
5  U.S.C.  552a(e)(4)(G),  (H)  and  (I) 
5  U.S.C.  552a(f) 

The  exemption  of  information  and 
material  in  this  system  of  records  is 
necessary  in  order  to  accomplish  the 
law  enforcement  functions  of  the  Police 
and  Security  Service,  to  prevent  subjects 
of  investigations  from  frustrating  the 
investigatory  process,  to  prevent  the 
disclosure  of  investigative  techniques, 
to  fulfill  commitments  made  to  protect 
the  confidentiality  of  sources,  to 


maintain  access  to  sources  of 
information  and  to  avoid  endangering 
these  sources  and  Police  and  Security 
personnel. 

Based  on  the  rationale  set  forth  in  the 
proposed  rule,  we  now  adopt  the 
proposed  rule  as  a  final  rule  without 
change. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532,  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector  of 
$100  million  or  more  in  any  given  year. 
This  rule  will  have  no  consequential 
effect  on  State,  local,  or  tribal 
governments. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3521). 

Executive  Order  12866 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612.  The  rule  applies 
only  to  individuals.  Accordingly, 
pursuant  to  5  U.S.C.  605(b),  this  rule  is 
exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  number  for  this 
final  rule. 

List  of  Subjects  in  38  CFR  Part  1 

Administrative  practice  and 
procediu^,  Archives  and  records. 
Cemeteries,  Claims,  Courts,  Flags, 
Freedom  of  information.  Government 
contracts,  Government  employees. 
Government  property.  Infants  and 
children.  Inventions  and  patents, 
Parking,  Penalties,  Postal  Service, 
Privacy,  Reporting  and  recordkeeping 
requirements.  Seals  and  insignia. 
Security  measures.  Wages. 

Approved:  May  16.  2003. 
Anthony  |.  Principi, 

Secretary  of  Veterans  Affairs. 

m  For  the  reasons  set  out  in  the  preamble, 
38  CFR  part  1  is  amended  as  follows: 


PART  >— GENERAL 

■  1 .  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  unless 
otherwise  noted. 

■  2.  Section  1.582  is  amended  by  adding 
paragraph  (d)  preceding  the  authority 
citation  at  the  end  of  the  section,  to  read 
as  follows: 

§1.582    Exemptions. 

***** 

(d)  Exemption  of  Police  and  Security 
Records.  VA  provides  limited  access  to 
one  Security  and  Law  Enforcement 
Svstem  of  Records,  Police  and  Seciu'ity 
Records— VA  (103VA07B). 

(1)  The  investigations  records  and 
reports  contained  in  this  System  of 
Records  are  exempted  [pursuant  to  5 
U.S.C.  552a(j)(2)  of  the  Privacy  Act  of 
1974)  from  Privacy  Act  subsections 
(c)(3)  and  (c)(4):  (d);  (e)(1)  through  (e)(3), 
(e)(4)(G)  through  (e)(4)(I),  (e)(5),  and 
(e)(8);  (f);  and  (g);  in  addition,  they  are 
exempted  [pursuant  to  5  U.S.C. 
552a(k)(2)  of  the  Privacy  Act  of  1974[ 
from  Privacy  Act  subsections  (c)(3);  (d); 
(e)(1),  {e)(4)(G)  through  (e)(4)(l):  and  (f). 

(2)  These  records  contained  in  the 
Police  and  Security  Records — VA 
(103VA076B)  are  exempted  for  the 
following  reasons: 

(i)  The  application  of  Privacy  Act 
subsection  (c)(3)  would  alert  subjects  to 
the  existence  of  the  investigation  and 
reveal  that  they  are  subjects  of  that 
investigation.  Providing  subjects  with 
information  concerning  the  nature  of  the 
investigation  could  result  in  alteration 
or  destruction  of  evidence  which  is 
obtained  from  third  parties,  improper 
influencing  of  witnesses,  and  other 
activities  that  could  impede  or 
compromise  the  investigation. 

(ii)  The  application  of  Privacy  Act 
subsections  (c)(4);  (d);  (e)(4)(G)  and 
(e)(4)(H);  (f);  and  (g)  could  interfere  with 
investigative  and  enforcement 
proceedings,  threaten  the  safety  of 
individuals  who  have  cooperated  with 
authorities,  constitute  an  unwarranted 
invasion  of  personal  privacy  of  others, 
disclose  the  identity  of  confidential 
sources,  reveal  confidential  information 
supplied  by  these  sources,  and  disclose 
investigative  techniques  and 
procedures. 

(iii)  The  application  of  Privacy  Act 
subsection  (e)(4)(I)  could  disclose 
investigative  techniques  and  procedures 
and  cause  sources  to  refrain  from  giving 
such  information  because  of  fear  of 
reprisal,  or  fear  of  breach  of  promises  of 
anonymity  and  confidentiality.  This 
could  compromise  the  ability  to  conduct 
investigations  and  to  identify,  detect 
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and  apprehend  violators.  Even  though 
the  agency  has  claimed  an  exemption 
from  this  particular  requirement,  it  still 
plans  to  generally  identify  the  categories 
of  records  and  the  sources  of  these 
records  in  this  system.  However,  for  the 
reason  stated  in  paragraph  (d)(2)(ii)  of 
this  section,  this  exemption  is  still  being 
cited  in  the  event  an  individual  wants 
to  know  a  specific  source  of 
information. 

(iv)  These  records  contained  in  the 
Police  and  Security  Records — VA- 
(103VA076B)  are  exempt  from  Privacy 
Act  subsection  {e)(l)  because  it  is  not 
possible  to  detect  the  relevance  or 
necessity  of  specific  information  in  the 
early  stages  of  a  criminal  or  other 
investigation.  Relevance  and  necessity 
are  questions  of  judgment  and  timing. 
What  appears  relevant  and  necessary 
may  ultimately  be  determined  to  be 
unnecessary.  It  is  only  after  the 
information  is  evaluated  that  the 
relevance  and  necessity  of  such 
information  can  be  established.  In  any 
investigation,  the  Office  of  Security  and 
Law  Enforcement  may  obtain 
information  concerning  violations  of 
laws  other  than  those  within  the  scope 
of  its  jurisdiction.  In  the  interest  of 
effective  law  enforcement,  the  Office  of 
Security  and  Law  Enforcement  should 
retain  this  information  as  it  may  aid  in 
establishing  patterns  of  criminal  activity 
and  provide  leads  for  those  law 
enforcement  agencies  charged  with 
enforcing  other  segments  of  civil  or 
criminal  law. 

(v)  The  application  of  Privacy  Act 
subsection  (e)(2)  would  impair 
investigations  of  illegal  acts,  violations 
of  the  rules  of  conduct,  merit  system 
and  any  other  misconduct  for  the 
following  reasons: 

(A)  In  order  to  successfully  verif\'  a 
complaint,  most  information  about  a 
complainant  or  an  individual  under 
investigation  must  be  obtained  from 
third  parties  such  as  witnesses  and 
informers.  It  is  not  feasible  to  rely  upon 
the  subject  of  the  investigation  as  a 
source  for  information  regarding  his/her 
activities  because  of  the  subject's  rights 
against  self-incrimination  and  because 
of  the  inherent  unreliability  of  the 
suspect's  statements.  Similarly,  it  is  not 
always  feasible  to  rely  upon  the 
complainant  as  a  source  of  information 
regarding  his/her  involvement  in  an 
investigation. 

(B)  The  subject  of  an  investigation 
will  be  alerted  to  the  existence  of  an 
investigation  if  an  attempt  is  made  to 
obtain  information  from  the  subject. 
This  would  afford  the  individual  the 
opportunity  to  conceal  any  criminal 
activities  to  avoid  apprehension. 


(vi)  The  reasons  for  exempting  these 
records  in  the  Police  and  Security 
Records— VA  (103VA07B)  from  Privacy 
Apt  subsection  {e)(3)  are  as  follows: 

(A)  The  disclosure  to  the  subject  of 
the  purposes  of  the  investigation  would 
provide  the  subject  with  substantial 
information  relating  to  the  nature  of  the 
investigation  and  could  impede  or 
compromise  the  investigation. 

(B)  Informing  the  complainant  or  the 
subject  of  the  information  required  by 
this  provision  could  seriously  interfere 
with  undercover  activities,  jeopardize 
the  identities  of  undercover  agents  and 
impair  their  safety,  and  impair  the 
successful  conclusion  of  the 
investigation. 

(C)  Individuals  may  be  contacted 
during  preliminary'  information 
gathering  in  investigations  before  any 
individual  is  identified  as  the  subject  of 
an  investigation.  Informing  the 
individual  of  the  matters  required  by 
this  provision  would  hinder  or 
adversely  affect  any  present  or 
subsequent  investigations. 

(vii)  Since  the  Privacy  Act  defines 
"maintain"  to  include  the  collection  of 
information, «complying  with  subsection 
(e)(5)  would  prevent  the  collection  of 
any  data  not  shown  to  be  accurate, 
relevant,  timely,  and  complete  at  the 
moment  of  its  collection.  In  gathering 
information  during  the  course  of  an 
investigation,  it  is  not  always  possible  to 
make  this  determination  prior  to 
collecting  the  information.  Facts  are  first 
gathered  and  then  placed  into  a  logical 
order  which  objectively  proves  or 
disproves  criminal  behavior  on  the  part 
of  the  suspect.  Material  that  may  seem 
unrelated,  irrelevant,  incomplete, 
untimely,  etc.,  may  take  on  added 
meaning  as  an  investigation  progresses. 
The  restrictions  in  this  provision  could 
interfere  with  the  preparation  of  a 
complete  investigative  report. 

(viii)  The  notice  requirement  of 
Privacy  Act  subsection  (e)(8)  could 
prematurely  reveal  an  ongoing  criminal 
investigation  to  the  subject  of  the 
investigation. 
*        *        *        *        *     *^ 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 
IFRL-7511-4] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants:  Louisiana,  New  Mexico, 
Oklahoma  and  Bernalillo  County,  NM; 
Negative  Declarations 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  EPA  is  approving  negative  - 
declarations  submitted  by  the  States  of 
Louisiana.  New  Mexico.  Oklahoma,  and 
the  City  of  Albuquerque  (Bernalillo 
County).  New  Mexico,  which  certify' 
that  there  are  no  existing  small 
municipal  waste  combustion  units  in 
Louisiana.  New  Mexico,  and  Oklahoma 
subject  to  the  requirements  of  sections 
111(d)  and  129  of  the  Clean  Air  Act 
(CAA).  EPA  is  also  approving  negative 
declarations  submitted  by  the  State  of 
New  Mexico  and  theX^ity  of 
Albuquerque  (Bernalillo  County)  which 
certify  that  there  are  no  existing 
hospital/medical/infectious  waste 
incinerators  subject  to  the  requirements 
of  sections  111(d)  and  1 29  of  the  CAA. 
In  addition,  EPA  is  approving  a  negative 
declaration  submitted  by  the  City  of 
Albuquerque  (Bernalillo  County)  which 
certifies  that  there  are  no  existing  large 
municipal  waste  combustion  units 
subject  to  the  requirements  of  sections 
111(d)  and  129  of  the  CAA.  Finally.  EPA 
is  approving  a  negative  declaration 
submitted  by  the  State  of  New  Mexico 
which  certifies  that  there  are  no  existing 
commercial  and  industrial  solid  waste 
incineration  units  subject  to  the 
requirements  of  sections  11 1(d)  and  129 
of  the  CAA.  This  is  a  direct  final'action 
without  prior  notice  and  comment 
because  this  action  is  deemed 
noncontroversial. 

DATES:  This  direct  final  rule  is  effective 
on  August  12.  2003  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  July  14.  2003.  If  EPA 
receives  such  comment.  EPA  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Air  Planning  Section 
(6PD-L).  at  the  EPA  Rogion-e  Office 
listed  below.  Copies  of  documents 
relevant  to  this  action  are  a\  ailable  for 
public  inspection  during  normal 
business  hours  at  the  following  location. 
Anyone  wanting  to  examine  these 
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documents  should  make  an 
appointment  with  the  EPA  Region  6 
Office  at  least  two  working  days  in 
advance. 

Environmental  Protection  Agency, 
1445  Ross  Avenue,  Suite  700,  Dallas, 
Texas  75202-2833. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Kenneth  \V.  Boyce.  Air  Planning  Section 
(6PD-L),  Multimedia  Planning  and 
Permitting  Division,  U.S.  EPA,  Region  6, 
1445  Ross  Avenue,  Dallas,  Texas  75202, 
(214) 665-7259. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we",  "us",  or  "our"  are  used  we  mean 
the  EPA. 

I.  What  Is  the  Background  for  This 
Action? 

Section  129  of  the  CAA  requires  us  to 
develop  new  source  performance 
standards  (NSPS)  and  emission 
guidelines  (EG)  for  each  category  of 
solid  waste  incineration  units  which 
includes  these  categories  addressed  in 
today's  notice:  (1)  Existing  large 
municipal  waste  combustion  units:  (2) 
existing  hospital/medical/infectious 
waste  incinerator  units,  (3)  existing 
small  municipal  waste  combustion 
units,  and  (4)  existing  commercial  and 
industrial  solid  waste  incinerator  units. 
Such  standards  shall  include  emissions 
limitations  and  other  requirements 
applicable  to  new  units  and  guidelines 
required  by  section  111(d)  of  the  CAA. 

Section  111(d)  of  the  CAA  requires 
states  to  submit  plans  to  control  certain 
pollutants  (designated  pollutants)  at 
existing  facilities  (designated  facilities) 
whenever  standards  of  performance 
have  been  established  under  section 
111(b)  for  new  sources  of  the  same  type, 
and  EPA  has  established  emission 
guidelines  for  such  existing  sources.  A 
designated  pollutant  is  "any  air 
pollutant,  emissions  of  which  are 
subject  to  a  standard  of  performance  for 
new  stationary  sources  but  for  which  no 
air  quality  criteria  has  been  issued,  and 
which  is  not  included  on  a  list 
published  under  section  108(a)  or 
section  112(b)(1)(A)  of  the  CAA."  40 
CFR  60.21(a).  -, 

Section  129(b)  of  the  CAA  also 
requires  us  to  develop  an  EG  for  each 
category  of  existing  solid  waste 
incineration  units.  Under  section  129  of 
the  CAA,  the  EG  is  not  federally 
enforceable.  Section  129(b)(2)  requires 
states  to  submit  State  Plans  to  EPA  for 
approval.  State  Plans  must  be  at  least  as 


protective  as  the  EG,  and  they  become 
Federally  enforceable  upon  EPA 
approval. 

Emission  guidelines  and  compliance 
times  for  large  municipal  waste 
combustion  units  constructed  on  or 
before  September  20,  1994,  were 
promulgated  on  December  19,  1995  (60 
FR  65387)  at  40  CFR  part  60.  subpart  Cb. 
The  Federal  plan  was  promulgated  on 
November  12,  1998  (63  FR  63191)  at  40 
CFR  Part  62,  subpart  FFF. 

Emission  guidelines  and  compliance 
times  for  hospital/medical/infectious 
waste  incinerators  constructed  on  or 
before  June  20,  1996,  were  promulgated 
on  September  17,  1997  (62  FR  48348)  at 
40  CFR  part  60,  subpart  Ce.  The  Federal 
plan  was  promulgated  on  August  15, 
2000  (65  FR  49868)  at  40  CFR  Part  62, 
subpart  HHH. 

Emission  guidelines  and  compliance 
standards  for  small  municipal  waste 
combustion  units  constructed  on  or 
before  August  30,  1999,  were 
promulgated  on  December  6,  2000  (65 
FR  76350)  at  40  CFR  part  60,  subpart  • 
BBBB.  The  Federal  plan  was 
promulgated  on  January  31,  2003  (68  FR 
5144)  at  40  CFR  part  62,  subpart  JJJ. 

The  emission  guidelines  and 
compliance  times  for  existing 
commercial  and  industrial  solid  waste 
incineration  units  that  commenced 
construction  on  or  before  November  30, 
1999,  were  promulgated  December  1, 
2000  (65  FR  75338)  at  40  CFR  part  60, 
subpart  DDDD.  The  Federal  plan  has  not 
been  promulgated  as  of  the  date  of  this 
notice.  EPA  proposed  approval  of  the 
Federal  plan  on  November  25,  2002  (67 
FR  70640). 

The  status  of  our  approvals  of  State 
plans  for  designated  facilities  (often 
referred  to  as  "111(d)  plans"  or  "111(d)/ 
129  plans")  is  given  in  separate  subparts 
in  40  CFR  part  62.  "Approval  and 
Promulgation  of  State  Plans  for 
Designated  Facilities  and  Pollutants." 
The  Federal  plan  requirements  for 
existing  solid  waste  incineration  units 
are  also  codified  in  separate  subparts  at 
the  end  of  part  62. 

Procedures  and  requirements  for 
development  and  submission  of  state 
plans  for  controlling  designated 
pollutants  are  given  in  40  CFR  part  60, 
"Standards  of  Performance  for  New 
Stationary  Sources,"  subpart  B, 
"Adoption  and  Submittal  of  State  Plans 
for  Designated  Facilities"  and  in  40  CFR 
part  62,  subpart  A,  "General 
Provisions."  If  a  State  does  not  have  any 


existing  sources  of  a  designated 
pollutant  located  within  its  boundaries, 
40  CFR  62.06  provides  that  the  State 
may  submit  a  letter  of  certification  to 
that  effect,  or  negative  declaration,  in 
lieu  of  a  plan.  The  negative  declaration 
exempts  the  state  from  the  requirements 
of  40  CFR  Part  60.  subpart  B.  for  that 
designated  facility.  In  the  event  that  a 
designated  facility  is  located  in  a  State 
after  a  negative  declaration  has  been 
approved  by  EPA,  40  CFR  62.13  requires 
that  the  Federal  plan  for  the  designated 
facility,  as  required  by  section  129  of  the 
CAA  and  40  CFR  62.02(g),  will 
automatically  apply  to  the  facility. 

This  Federal  Register  action  approves 
negative  declarations  for  the  following: 
existing  large  municipal  waste 
combustion  units,  existing  hospital/ 
medical/infectious  waste  incinerators, 
existing  small  municipal  waste 
combustion  units,  and  existing 
commercial  and  industrial  solid  waste 
incineration  units. 

II.  Slate  Submittals 

A.  Existing  Large  Municipal  Waste 
Combustion  Units  Negative  Declaration 
From  the  City  of  Albuquerque 
(Bernalillo  County),  New  Mexico 

The  City  of  Albuquerque  (Bernalillo 
County)  submitted  a  letter  dated 
September  10.  2002  certifying  there  are    . 
no  existing  municipal  waste  combustion 
units  in  Bernalillo  County  on  lands 
under  the  jurisdiction  of  the 
Albuquerque/Bernalillo  Coimty  Air 
Quality  Control  Board  subject  to  40  CFR 
part  60,  subpart  Cb.  This  negative 
declaration  meets  the  requirements  of 
40  CFR  62.06. 

B.  Hospital/Medical/Infectious  Wastes 
Incinerators  Negative  Declarations  From 
the  State  of  New  Mexico  and  the  City  of 
Albuquerque  (Bernalillo  County).  New 
Mexico 

The  New  Mexico  Environment 
Department  and  the  City  of 
Albuquerque  (Bernalillo  County)  have 
submitted  letters  certifying  that  there 
are  no  existing  hospital/medical/ 
infectious  waste  incinerators  subject  to 
40  CFR  part  62.  subpart  Ce,  under  their 
jurisdictions  in  the  State  of  New 
Mexico,  and  Bernalillo  County.  New 
Mexico.  These  negative  declarations  • 
meet  the  requirements  of  40  CFR  62.06. 
The  dates  that  these  letters  were 
submitted  are  identified  in  the  table 
below. 


State  agency  that  submitted  ttie  negative  declaration 


New  Mexico  Environment  Department 


Date  of  letter  to  EPA 
Region  6  Office 


Septemt>er  14,  1998. 
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State  agency  that  submitted  the  negative  declaration 


Date  of  tetter  to  EPA 
Region  6  Office 


City  of  Albuquerque  Environmental  Health  Department 


January  25.  2002 


C.  Small  Municipal  Waste  Combustion 
Units  Negative  Declarations  From  the 
States  of  Louisiana,  New  Mexico,  and 
Oklahoma,  and  the  City  of  Albuquerque 
(Bernalillo  County),  New  Mexico 

The  Louisiana  Department  of 
Environmental  Quality,  the  New  Mexico 


Environment  Department,  the  Oklahoma 
Department  of  Environmental  Quality, 
and  the  City  of  Albuquerque  (Bernalillo 
County)  have  submitted  letters 
certifying  that  there  are  no  existing 
small  municipal  waste  combustion  units 
under  their  jurisdictions  in  their 


respective  States  or  in  Bernalillo 
County,  New  Mexico  subject  to  40  CFR 
part  60.  subpart  BBBB.  These  negative 
declarations  meet  the  requirements  of 
40  CFR  62.06.  The  dates  that  these 
letters  were  submitted  are  identified  in 
the  table  below. 


State  agency  that  submitted  the  negative  declaration 


Date  of  letter  to  EPA 
Region  6  Office 


Louisiana  Department  of  Environmental  Quality Decemt)er  20,  2002 

New  Mexico  Environment  Department ^ .' '..  r  November  13.  2001 

Oklahoma  Department  of  Environmental  Quality j  October  2,  2001 

City  of  Albuquerque,  Environmental  Health  Department Septemt>er  10.  2002 


D.  Commercial  and  Industrial  Solid 
Waste  Incinerators  Negative  Declaration 
From  the  State  of  New  Mexico 

The  New  Mexico  Environment 
Department  submitted  a  letter  dated 
November  13,  2001,  certifying  that  there 
are  no  existing  commercial  and 
industrial  solid  waste  incinerators 
subject  to  40  CFR  part  62,  subpart 
DDDD,  under  its  jurisdiction  in  the  State 
of  New  Mexico  (excluding  tribal  lands 
and  Bernalillo  County).  This  negative 
declaration  meet  the  requirements  of  40 
CFR  62.06. 

III.  Final  Action 

We  are  approving  a  negative 
declaration  submitted  by  the  City  of 
Albuquerque  (Bernalillo  County),  New 
Mexico  certifying  that  there  are  no 
existing  municipal  waste  combustion 
units  in  Bernalillo  County  on  lands 
under  the  jurisdiction  of  the 
Albuquerque/Bernalillo  County  Air 
Quality  Control  Board  subject  to  40  CFR 
part  60,  subpart  Cb. 

We  are  approving  negative 
declarations  submitted  by  the  New 
Mexico  Environment  Department  and 
the  City  of  Albuquerque  Environmental 
Health  Department  certifying  that  there 
are  no  existing  hospital/medical/ 
infectious  waste  incinerators  subject  to 
40  CFR  part  60,  subpart  Ce. 

We  are  also  approving  negative 
declarations  submitted  by  the  Louisiana 
Department  of  Environmental  Quality, 
the  New  Mexico  Environment 
Department,  the  Oklahoma  Department 
of  Environmental  Quality,  and  the  City 
of  Albuquerque  Environmental  Health 
Department  certifying  that  there  are  no 
existing  small  municipal  waste 
combustion  units  subject  to  40  CFR  part 
60.  subpart  BBBB,  within  the 


jurisdictions  of  the  respective  State  and 
local  agencies. 

Finally,  we  are  also  approving  a 
negative  declaration  submitted  by  the 
New  Mexico  Environment  Department 
that  there  are  no  existing  applicable 
commercial  and  industrial  solid  waste 
incineration  units  subject  to  40  CFR  part 
60,  subpart  DDDD,  under  its  jurisdiction 
in  the  State  of  New  Mexico  (excluding 
tribal  lands  and  Bernalillo  Countv). 

If  a  designated  facility  is  later  found 
within  any  of  the  noted  jurisdictions 
after  publication  of  this  Federal  Register 
action,  then  the  overlooked  facility  will 
become  subject  to  the  requirements  of 
the  Federal  plan  for  that  designated 
facility,  including  the  compliance 
schedule.  The  Federal  plan  will  no 
longer  apply  if  we  subsequently  receive 
and  approve  the  Ill(d)/129  plan  from 
the  jurisdiction  with  the  overlooked 
facility. 

Since  the  States  of  Louisiana,  New 
Mexico,  and  Oklahoma  have  not 
submitted  a  demonstration  of  authority 
over  "Indian  Country,"  (as  defined  in  18 
U.S.C.  1151)  we  are  limiting  our 
approval  to  those  areas  that  do  not 
constitute  Indian  Country.  Under  this 
definition,  EPA  treats  as  reservations, 
trust  lands  validly  set  aside  for  the  use 
of  a  Tribe  even  if  the  trust  lands  have 
not  been  formally  designated  as  a 
reser\'ation.  Any  existing  designated 
facility  that  may  exist  on  "Indian 
Country"  is  subject  to  the  Federal  plan 
for  the  designated  facility.  See  40  CFR 
62.13. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroyersial 
action  and  anticipates  no  adverse 
comments.  However,  in  the  "Proposed 
Rules"  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 


separate  document  that  will  ser\'e  as  the 
proposal  to  approve  these  rules  should 
relevant  adverse  comments  be  filed. 
This  action  will  be  effective  August  12.. 
2003  unless  EPA  receives  adverse 
written  comments  by  July  14.  2003. 

If  EPA  receives  such  comments,  then 
it  will  publish  a  timely  withdrawal  in 
the  Federal  Register  informing  the 
public  that  this  direct  final  rule  will  not 
take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  August  12. 
2003  and  no  further  action  will  be  taken 
on  the  proposed  rule. 

IV.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  (EO)  12866 
(58  FR  51 73a.  October  4,  1993).  this 
action  is  not  a  "significant  regulator>' 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  action  is 
also  not  subject  to  EO  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energv  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  and  local  declarations  that  rules 
implementing  certain  federal  standards 
are  unnecessary.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  state  and  local 
declarations  that  rules  implementing 
certa'in  federal  standards  are 
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unnecessary,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Piib.  L.  104-4). 
This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  EO  13175  (65  FR  67249. 
November  9.  2000).  This  action  also 
does  not  have  Federalism  implications 
because  it  does  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in  EO 
13132  (64  FR  43255,  August  10,  1999). 
This  action  merely  approves  state  and 
local  declarations  that  rules 
implementing  certain  federal  standards 
are  unnecessary,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  EO  13045  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23.  1997),  because  it  is  not 
economically  significant. 

In  reviewing  State  plan  submissions, 
EPA's  role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  State  plan  submission 
for  failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  State  plan 
submission,  to  use  VCS  in  place  of  a 
State  plan  submission  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air 
Act.  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  note)  do  not  apply.  This 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  etseq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  nils  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptrollrr  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 


required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August  12.  2003.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (See  42  U.S.C. 
7607(b)(2)). 

List  of  Subjects  in  40  CFR  Part  62 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Dated:  May  22.  2003. 
Lawrence  E.  SlarPield. 

Dt^piily  Hi^'^ional  Administrator.  Hugion  R. 

m  Part  62,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  62— {AMENDED]      ° 

■  1.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  T — Louisiana 

■  2.  Subpart  T  is  amended  by  adding  a 
new  undesignated  center  heading  and  a 
new  §  62.4660  to  read  as  follows: 

Emissions  From  Existing  Small 
Municipal  Waste  Combustion  Units 

§62.4660    Identification  of  sources — 
negative  declaration. 

Letter  from  the  Louisiana  Department 
of  Environmental  Quality  dated 
December  20.  2002.  certifying  that  there 
are  no  existing  small  municipal  waste 
combustion  units  in  the  State  of 
Louisiana  subject  to  40  CFR  part  60, 
subpart  BBBB. 

Subpart  GG — New  Mexico 

■  3.  Subpart  GG  is  amended  by  adding 

a  new  undesignated  center  heading  and 
a  new  §  62.7860,  followed  by  a  new 
undesignated  center  heading  and  a  new 


§62.7870.  followed  by  a  new 
undesignated  center  heading  and  a  new 
§62.7880,  followed  by  a  new 
undesignated  center  heading  and  a  new 
§  62.7890  to  read  as  follows: 

Emissions  From  Existing  Large 
Municipal  Waste  Combustion  Units 

§  62.7860    Identification  of  sources- 
negative  declaration. 

Letter  from  the  City  of  Albuquerque 
Air  Pollution  Control  Division  dated 
September  10,  2002.  certifying  that  there 
are  no  existing  municipal  waste 
combustion  units  in  Bernalillo  County 
on  lands  under  the  jurisdiction  of  the 
Albuquerque/Bernalillo  county  Air 
Quality  Control  Board  subject  to  40  CFR 
part  60.  subpart  Cb. 

Emissions  From  Existing  Hospital/ 
Medical/Infectious  Wastes  Incinerators 

§62.7870    Identification  of  sources- 
negative  declaration. 

Letters  from  the  New  Mexico 
Environment  Department  and  the  City 
of  Albuquerque  Environmental  Health 
Department  dated  September  14,  1998, 
and  January  25,  2002,  respectively, 
certifying  that  there  are  no  existing 
Hospital/Medical/Infectious  Waste 
Incinerators  subject  to  40  CFR  part  60, 
subpart  Ce,  under  their  jui-isdictions  in 
the  State  of  New  Mexico. 

Emissions  From  Existing  Small 
Municipal  Waste  Combustion  Units 

§62.7880    Identification  of  sources — 
negative  declaration. 

Letters  from  the  New  Mexico 
Environment  Department  and  the  City 
of  Albuquerque  Environmental  Health 
Department  dated  November  13,  2001, 
and  September  10,  2002,  respectively, 
certifying  that  there  are  no  existing 
small  municipal  waste  combustion  units 
subject  to  40  CFR  part  60,  subpart  BBBB 
under  their  jurisdictions  in  the  State  of 
New  Mexico. 

Emissions  From  Existing  Commercial 
and  Industrial  Solid  Waste  Incineration 
(CISWI)  Units 

§62.7890    Identification  of  sources- 
negative  declaration. 

Letters  from  the  New  Mexico 
Environment  Department  dated 
November  13,  2001  certifying  that  there 
are  no  existing  commercial  and 
industrial  solid  waste  incinerators 
subject  to  40  CFR  part  60,  subpart  DDDD 
under  its  jurisdiction  in  the  State  of 
New  Mexico  (excluding  tribal  lands  and 
Bernalillo  County). 
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Subpart  LL — Oklahoma 

■  4.  Subpart  LL  is  amended  by  adding  a 
new  undesignated  center  heading  and  a 
new  §  62.9180  to  read  as  follows: 

Emissions  From  Existing  Small 
Municipal  Waste  Combustion  Units 

§  62.91 80    Identification  of  sources-^ 
negative  declaration. 

Letter  from  the  Oklahoma  Department 
of  Envirorunental  Quality  dated  October 
2,  2001,  certifying  that  there  are  no 
existing  small  municipal  waste 
combustion  units  subject  to  40  CFR  part 
60,  subpart  BBBB,  under  its  jurisdiction 
in  the  State  of  Oklahoma. 

|FR  Doc.  03-1  .■>007  Filed  6-12-03:  8:45  ami 

BILLING  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2003-0103;  FRL-7310-8] 

Imidacloprld;  Pesticide  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  combined  residues  of 
imidacloprid  and  its  metabolites 
containing  the  6-chloropyridinyl 
moiety,  all  expressed  as  the  parent  in  or 
on  acerola:  artichoke,  globe;  avocado; 
banana  (import):  canisfel;  corn,  pop, 
grain;  corn,  pop,  stover;  cranberry: 
currant;  elderberry;  feijoa;  fruit,  stone, 
group  12;  gooseberr}';  huckleberry; 
guava;  jaboticaba:  juneberry; 
lingonberry;  longan;  lychee;  mango; 
mustard,  seed;  okra;  papaya; 
passionfruit;  persimmon;  pulasan; 
rambutan;  salal;  sapodilla;  sapote.  black; 
sapote,  mamey;  Spanish  lime;  star 
apple;  starfruit:  strawberry;  vegetable, 
leaves  of  root  and  tuber,  group  2; 
vegetable,  legume,  group  6,  except 
soybean;  vegetable,  root  and  tuber, 
group  1.  except  sugar  beet;  watercress; 
wax  jambu.  EPA  is  also  deleting  certain 
imidacloprid  tolerances  that  are  no 
longer  needed  as  result  of  this  action. 
The  Interregional  Research  Project 
Number  4  (lR-4)  requested  these 
tolerances  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA)  ,  as 
amended  by  the  Food  Quality  Protection 
Actofl996(FQPA). 
DATES:  This  regulafion  is  effective  June 
13,  2003.  Objections  and  requests  for 
hearings,  identified  by  docket  ID 
number  OPP-2003-0103,  must  be 
received  on  or  before  August  12,  2003. 


ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VI.  of 
the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shaja  R.  Brothers,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
'  (703)  308-3194:  e-mail  address: 
brothers.shaja@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  an  are  agricultural 
producer,  food  manufacturer,  and 
pesticide  manufacturer  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0103.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action,    ' 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119,  "^ 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m.. 


Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "  Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtmlOO/Title  40/40cfrl  80  OO.html.  a 
beta  site  currently.under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

An  electronic  version  of  the  public 
docket  is  available  through  EPAs^ 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  pub'ic  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  tho  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  L'nit  I.B.I.  Once  in 
the  systera.  select  "se;j-ch."  then  key  in 
the  appropriate  dock'jt  ID  number. 

II.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  February  5. 
2003 (68  FR  5880)  (FRL-7287-5)  and 
March  5,  2003  (68  FR  10464)  (FRL- 
7291-1)  EPA  issued  notices  pursuant  to 
section  408  of  FFDCA.  21  U.S.C.  346a. 
as  amended  by  FQPA  (Public,Law  104- 
170),  announcing  the  filing  of  pesticide 
petitions  {PP1E6268,  1E6254,  1E6237, 
1E6225,  0E6203.  2E6403.  2E6406, 
2E6409.  2E641 7.  2E6421 .  2E6435. 
2E6414,  2E6458.  and  2E6506)  by  IR-^. 
681  U.S.  Highway  1  South.  North 
Brunswick.  N|  08902-3390  and  PP 
0E6074  Bayer  CropScience.  2  T.W. 
Alexander  Drive.  P.O.  Box  12014. 
Research  Triangle  Park.  NC  27709. 
Those  notices  included  summaries  of 
the  petitions  prepared  by  Bayer 
Crop.Science.  the  registrant.  One 
comment  was  received  in  response  to 
the  notice  of  filing  of  February  5,  2003. 
from  an  individual  who  requested  that 
information  about  pesticide  tolerancc»s 
be  available  in  grocery  stores  next  to  the 
food  labels. 

The  petitions  requested  that  40  CFR 
180.472  be  amended  by  establishing 
tolerances  for  residues  of  the  in.secticide 
imidacloprid.  l-|(6-chloro-3- 
pyridinyl)methyl)-Ar-nitro-2- 
imidazolidinimine,  and  its  metabolites 
containing  the  6-chloropyridinyl 
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moiety,  all  expressed  as  imidacloprid  in 
or  on  the  raw  agricultural  conunodities 
as  follows:  Bushberry  subgroup  13B, 
lingonberry,  juneberry  and  salal  at  3.5 
parts  per  million  (ppm)  (PP  1E6268), 
okra  at  1.0  ppm  (PP  1E6254).  watercress 
at  3.5  ppm  (PP  1E6237),  artichoke  at  2.5 
ppm  (PP  1E6225),  cranberry  at  0.05  ppm 
(PP  0E6203),  vegetable,  legume,  except 
soybean,  group  6  at  4.0  ppm  (PP 
2E6403),  avocado,  papaya,  star  apple, 
black  sapote,  mango,  sapodilla,  canistel, 
and  mamey  sapote  at  1.0  ppm,  and 
lychee,  longan,  Spanish  lime,  rambutan, 
pulasan  and  persimmon  at  3.0  ppm  (PP 
2E6406),  vegetable,  leaves  of  root  and 
tuber,  group  2  at  4.0  ppm  (PP  2E6409), 
strawberry  at  0.5  ppm  (PP  2E6417), 
fruit,  stone,  group  12  at  3.0  ppm  (PP 
2E6421),  guava,  feijoa,  jaboticaba.  wax 
jambu.  starfruit,  passionfruit.  and 
acerola  at  1.0  ppm  (PP  2E6435),  corn, 
pop,  grain  at  0.05  ppm  and  com,  pop, 
stover  at  0.2  ppm  (PP  2E6414),  mustard 
seed  at  0.05  ppm  (PP  2E6458),  and 
vegetable,  root  and  tuber,  except  sugar 
beet,  group  1,  except  sugar  beet,  at  0.4 
ppm  (PP  2E6506);  imported  banana  at 
0.01  ppm  (0E6074).  The  petition  for 
imported  banana  was  subsequently 
amended  to  propose  a  tolerance  at  0.02 
ppm. 

EPA  is  also  deleting  several 
established  tolerances  in  §  180.472(a) 
and  §  180.472(b)  that  are  no  longer 
needed,  as  a  result  of  this  action.  The 
tolerance  deletions  under  §  180.472(b) 
are  time-limited  tolerances  established 
under  section  18  emergency  exemptions 
that  are  superceded  by  the 
establishment  of  general  tolerances  for 
imidacloprid  and  its  metabolites  under 
§  180.472(a). 

The  revisions  to  §  180.472(a)  are  as 
follows: 

1.  Delete  bean,  edible,  podded  at  1.0 
ppm  and  bean,  succulent,  shelled  at  1.0 
ppm.  Replaced  with  vegetable,  legume, 
group  6,  except  soybean  at  4.0  ppm. 

2.  Delete  dasheen,  leaves  at  3.5  ppm 
and  turnip  greens  at  3.5  ppm.  Replaced 
with  vegetable,  leaves  of  root  and  tuber, 
group  2  at  4.0  ppm. 

3.  Delete  mango  at  0.2  ppm.  Replaced 
with  mango  at  1.0  ppm. 

4.  Delete  potato  at  0.3  ppm  and 
vegetable,  tuberous  and  corm,  subgroup 
at  0.3  ppm.  Replaced  with  vegetable, 
root  and  tuber,  group  1 ,  except  sugar 
beet  at  0.4  ppm. 

The  revisions  to  §  180.472(b)  are  as 
follows: 

1 .  Delete  the  time-limited  tolerance 
for  fruit,  stone  at  3.0  ppm.  Tolerance  for 
fruit,  stone,  group  12  at  3.0  ppm  is 
established  by  this  action  under 
180.472(a). 

2.  Delete  the  time-limited  tolerance 
for  strawberry  at  0.1  ppm.  Tolerance  for 


strawberry  at  0.5  ppm  is  established  by 
this  action  under  180.472(a). 

3.  Delete  the  time-limited  tolerance 
for  turnip,  roots  at  0.3  ppm.  Tolerance 
for  vegetable,  root  and  tuber,  group  1, 
except  sugar  beet  at  0.4  ppm  is 
established  by  this  action  under 
180.472(a). 

4.  Delete  the  time-limited  tolerance 
for  turnip,  tops  at  3.5  ppm.  Tolerance 
for  vegetable,  leaves  of  root  and  tuber, 
group  2  at  4.0  ppm  is  established  by  this 
action  under  180.472(a). 

EPA  has  received  objections  to  a  time- 
limited  tolerance  it  established  for 
residues  of  imidacloprid  on  blueberries 
in  connection  with  an  emergency 
exemption  for  such  use  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  7  U.S.C.  136 
et  seq.  published  in  the  Federar  Register 
of  January  18,  2002  (67  FR  2580)(FRL- 
6817-6).  The  objections  were  fded  by 
the  Natural  Resources  Defense  Council 
(NRDC)  and  raised  several  issues 
regarding  aggregate  exposure  estimates 
and  the  additional  safety  factor  for  the 
protection  of  infants  and  children. 
NRDC's  objections  raise  complex  legal, 
scientific,  policy,  and  factual  matters 
and  EPA  has  initiated  a  public  comment 
period  on  them  in  the  Federal  Register 
of  June  19.  2002  (67  FR  41628)  (FRL- 
7167-7),  which  ended  on  October  16, 
2002.  Although  that  proceeding  remains 
ongoing,  prior  to  acting  on  this  current 
tolerance  action,  EPA  reviewed  the 
imidacloprid-specific  objections  raised 
by  NRDC  and  has  addressed  them  at 
relevant  points  throughout  this 
preamble.  Since  EPA  review  of  the 
objections  to  the  time-limited  tolerance 
for  blueberry  is  ongoing,  EPA  is  not 
establishing  the  proposed  tolerance  for 
blueberry  at  this  time.  Individual 
commodity  tolerances  for  the  other 
members  of  the  bushberry  subgroup 
(currant,  elderberry,  gooseberry  and 
huckleberry)  are  established  by  this 
action. 

Section  408(b)(2)(A){i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that"  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 


pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances 
(62  FR  62961.  November  26,  1997) 
(FRL-5754-7). 

III.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess  • 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  tolerances  for  combined 
residues  of  imidacloprid  on  banana 
(import)  at  0.02  ppm;  cranberry; 
mustard,  seed;  corn,  pop,  grain  at  0.05 
ppm;  com,  pop,  stover  at  0.20  ppm; 
vegetable,  root  and  tuber,  group  1, 
except  sugar  beet  at  0.40  ppm; 
strawberry  at  0.50  ppm;  acerola; 
avocado;  canistel;  feijoa;  guava; 
jaboticaba;  mango;  okra;  papaya; 
passionfmit;  sapodilla;  sapote,  black; 
sapote,  mamey;  star  apple;  starftoiit;  wax 
jambu  at  1.0  ppm;  artichoke,  globe  at  2.5 
ppm;  fruit,  stone,  group  12;  lychee; 
longan;  Spanish  lime;  rambutan; 
pulasan;  persimmon  at  3.0  ppm; 
currant;  elderberry;  gooseberry; 
huckleberry;  juneberry;  lingonberry; 
salal;  watercress  at  3.5  ppm;  vegetable, 
leaves  of  root  and  tuber,  group  2; 
vegetable,  legume,  group  6,  except 
soybean  at  4.0  ppm. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also    ' 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  imidacloprid  are 
discussed  in  Table  1  of  this  unit  as  well 
as  the  no-observed-adverse-effect-level 
(NOAEL)  and  the  lowest-observed- 
adverse-effect-level  (LOAEL)  from  the 
toxicity  studies  reviewed. 
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Table  1 .— Subchronic,  Chronic,  and  Other  Toxicity 


Guideline  No. 

Study  Type 

Results 

870.3200 

21/28-Day  dermal  toxicity 
(rabbits) 

NOAEL  =  1,000  mg/kg/day  (highest  dose  tested  (HDT)) 
LOAEL  =  Not  identified 

870.3465 

4  Week  inhalation  toxicity 
(rat) 

NOAEL  =  0.191  mg/liter/day  (HDT) 
LOAEL  =  Not  identified 

870.3700 

Prenatal  developmental 
toxicity  (rats) 

Matemal  NOAEL  =  10  mg/kg/day 

LOAEL  =  30  mg/kg/day  based  on  decreased  body  weight  gain  and  decreased  cor- 
rected body  weight  gain. 
Developmental  NOAEL  =  30  mg/kg/day 
LOAEL  =  100  mg/kg/day  based  on  a  slight  increase  in  the  incidence  of  wavy  ribs. 

870.3700 

Prenatal  developmental 
toxicity  (rabbits) 

Matemal  NOAEL  =  24  mg/kg/day 

LOAEL  =  72  mg/kg/day  based  on  matemal  deaths  and  decreased  matemal  absolute 

body  weights,  body  weight  gains,  and  food  consumption. 
Developmental  NOAEL  =  24  mg/kg/day 
LOAEL   =   72   mg/kg/day  based   on   abortion,   total   litter  resorptions,   increased 

postimplantation  loss  due  to  increased  late  resorptions,  decreased  fetal  weights, 

and  very  low  incidences  of  skeletal  alterations. 

870.3800 

Reproduction  and  fertility 
effects  (rats) 

V 

Parental/Systemic  NOAEL  =  16.5  mg/kg/day 

LOAEL  =  47.3  mg/kg/day  based  on  decreased  premating  weight  gain  by  FO  males 

and  females  and  F1   females  and  decreased  gestational  weight  gain  by  F1 

females. 
Reproductive  NOAEL  =  47.3  mg/kg/day  (HDT) 
LOAEL  =  not  identified 
Offspring  NOAEL  =  16  5  mg/kg/day 
LOAEL  =  47.3  mg/kg/day  based  on  decreased  pup  body  weights  in  "both  litters  of 

both  generations. 

870.4100 

Chronic  toxicity  (dogs) 

NOAEL  =  72  mg/kg/day  (HDT) 
LOAEL  =  Not  identified 

870.4200 

Carcinogenicity  (mice) 

NOAEL  =  Males:  208  mg/kg/day;  Females:  274  mg/kg/day 

LOAEL  =  Males:  414  mg/kg/day;  Females:  424  mg/kg/day  tiased  on  decreased  txxJy 

weights,  food  consumption  and  water  intake. 
No  evidence  of  carcinogenicity. 

870.4300 

Combined  Chronic/Car- 
cinogenicity  (rats) 

NOAEL  -  Males:  5.7  mg/kg/day;  Females:  7.6  mg/kg/day 

LOAEL  =  Males:  16.9  mg/kg/day;  Females:  24.9  mg/kg/day  based  on  thyroid  toxicity 

(increased  incidence  of  mineralized  particles  in  thyroid  colloid)  in  males. 
No  evidence  of  carcinogenicity. 

870.5100 
870.5300 

Gene  Mutation 

Negative  in  a  battery  of  test. 

870.5375 

870.5380 
870.5385 
870.5395 
870.5900 

Chromosome  aberrations 

Negative  in  battery  of  tests,  except  at  cytoxic  doses  in  an  in  vitro  mammalian  chro- 
mosome aberration  test  and  an  in  vitro  sister  chromatid  exchange  test. 

870.5550 
870.5575 

Other  genotoxic  effects 

Negative  in  a  battery  of  tests 

870.6200 

Acute  neurotoxicity 
screening  battery  rat 

NOAEL  =  not  identified. 

LOAEL  =  42  mg/kg  based  on  decreased  motor  and  locomotor  activities  obsen/ed  in 
females. 

870.6200 

Subchronic  neurotoxicity 
screening  battery  rat 

NOAEL  =  9.3  mg/kg/day. 

LOAEL  =  63.3  mg/kg/day  based  on  decreased  body  weight  gain.           ^                     k 

870.6300 

Developmental 
neurotoxicity  (rat) 

Matemal  NOAEL  =  20  mg/kg/day. 

LOAEL  =  55  mg/kg/day  based  on  decreased  food  consumption  and  body  weight 
gain  during  lactation. 

Offspring  NOAEL  =  20  mg/kg/day. 

LOAEL  =  55  mg/kg/day  based  on  decreased  body  weight  and  body  weight  gain,  de- 
creased motor  activity  and  decreased  caudate/putamen  width  in  females. 
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Table  1.— Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Guideline  No. 

Study  Type 

Results 

870.7485 

Metatxjiism  and  phar- 
macol(inetics  rat 

1 

Methylene-lat)eled  imidacloprid  was  rapidly  absorbed  There  were  no  biologically  sig- 
nificant differences  between  sexes,  dose  levels,  or  route  of  administration  Urinary 
excretion  wa6  ttie  major  route  of  elimination,  witti  a  lesser  amount  eliminated  in 
feces.  Total  tissue  burden  after  48  hours  accounted  for  only  approximately  0.5% 
of  the  recovered  radioactivity,  with  major  sites  of  accumulation  being  the  liver,  kid- 
ney, lung,  skin,  and  plasma  and  minor  sites  being  the  brain  and  testes   There 
were  two  major  evident  routes  of  biotransfonnation.  The  first  included  an  oxidative 
cleavage  of  the  parent  compound  to  give  6-CNA  and  its  glycine  conjugate 
Dechlonnation  of  this  metatwlite  formed  the  6-hydroxynicotinic  acid  and  its  mer- 
capturic  acid  derivative   The  second  included  the  hydroxylation  of  imidazolidine 
followed  by  elimination  of  water  of  the  parent  compound  to  give  NTN  35884 

In  a  comparison  between  [Methylene- 14C]  Imidacloprid  and  [lmidazolidine-4,5-14Cl 
Imidacloprid,  the  rates  of  excretion  were  similar;  however,  the  renal  portion  was 
higher  with  the  imirtazolidine-labeled  test  material   The  imidazolidine-iatjeled  test 
material  also  demonstrated  higher  accumulation  in  the  tissues,  with  the  major 
sites  of  accumulation  being  the  liver,  kidney,  lung,  and  skin,  and  the  minor  sites 
being  brain  and  muscle. 

B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  idenUHed  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL  . 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intra  species  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 


the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factors 
(SF)  is  retained  due  to  concerns  unique 
to  the  FQPA,  this  additional  factor  is 
applied  to  the  RfD  by  dividing  the  RfD 
by  such  additional  factor.  The  acute  or 
chronic  Population  Adjusted  Dose 
(aPAD  or  cPAD)  is  a  modification  of  the 
RfD  to  accommodate  this  type  of  FQPA 
SF. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG. 

The  linear  default  risk  methodology 
(Q*)  is  the  priman,'  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 


assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10  '■  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  cur\'e. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOE,.,,,,..  =  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  imidacloprid  used  for  hinnan  risk 
assessment  is  shown  in  Table  2  of  this 
unit: 


Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  Imidacloprid  for  Use  in  Human  Risk 

Assessment 


Exposure  Scenario 


Acute  Dietary  all  populations 


Chronic  Dietary  all  populations 


Short-Term  Oral  (1-30  days) 


Dose  Used  in  Risk  Assess- 
ment. UF 


•  Special  FQPA  SF  and 

Level  of  Concern  for  Risk 

Assessment 


Study  and  Toxicological  Effects 


LOAEL  =  42  mg/kg/day         t  FQPA  SF  =  IX 

UF  =  300  1  aPAD  =  aRfD/  FQPA  SF 

Acute  RfD  =  0  14  mg/kg       ]  =  0.14  mg/kg 


N0AEL=  5.7  mg/kg/day 
UF=  100 

Chronic  FMD  =  0  057  mg/ 
kg/day 


I  /teute  neurotoxicity  -  rat 

LOAEL  =  42  mg/kg.  based  upon  the  decrease 
I      in  motor  and  locomotor  activities  observed 
in  females. 


FQPASF  =  IX 

cPAD  =  cRfD/FQPA  SF 

=  0.057  mg/kg/day 


oral  study  NOAEL=  10  mg/     LOC  for  MOE  =  100 
kg/day  (Residential,  includes  the 

FQPA  SF) 


Combined  chronic  tox/carcinogenicify  -  rat 
LOAEL   =    16.9   mg/kg/day.   based   upon   in- 
creased incidence  of  mineralized  particles  in 
thyroid  coltoid  in  males 


Developmental  toxrcily  -  rat 

Maternal  LOAEL  =  30  mg/kg/day.  based  upon 

decreased  body  weight  gain  and  corrected 

body  weight  gain. 
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Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  Imidacloprid  for  Use  in  Human  Risk 

AssESSMEPsiT— Continued 


Exposure  Scenario 


Intermediate-Term  Oral  (1-6 
months) 


Short-Term  Demial  (1-30 
days) 


Intemiediate-Term  DermaJ  (1-6 
months) 


Dose  Used  in  Risk  /Vssess- 
ment,  UF 


oral  study  NOAEL=  9.3 
mg/kg/day 


oral  study  NOAEL=  10  mg/ 

kg/day 
(dermal  absorption  rate  = 

7.2%)2 


Long-Term  Dermal  (>  6 
months)  ^ 


Short-Term  Inhalation  (1-30 
days) 


Intermediate-Term  Inhalation 
(1-6  months) 


oral  study  NOAEL=  9  3 

mg/kg/day 
(dermal  absorption  rate 

7.2%)2 


5.7 


oral  study  NOAEL= 

mg/kg/day 
(dermal  absorption  rate  = 

7.2%)2 


*  Special  FQPA  SF  and 

Level  of  Concern  for  Risk 

Assessment 


LOC  for  MOE  =  100 
(Residential,  includes  the 
FQPA  SF) 


LOC  for  MOEn=  100 
(Residential,  includes  the 
FQPA  SF) 


LOC  for  MOE  =  100 
(Residential,  includes  the 
FQPA  SF) 


oral  study  NOAEL=  10  mg/ 

kg/day 
(inhalation  absorption  rate 

=  100%) 


LOC  for  MOE  =  100  (Resi- 
dential, includes  the  FQPA 
SF) 


Long-Term  Inhalation  (>6 
months) 


Cancer  (oral,  dermal, 
inhalation) 


oral  study  NOAEL=  9.3 

mg/kg/day 
(inhalation  absorption  rate 
'  =  100%) 


oral  study  NOAEL=  5.7 

mg/kg/day 
(inhalation  absorption  rate 

=  100%) 


LOC  for  MOE  =  100 

(Residential,  includes  the 
FQPA  SF) 


LOC  for  MOE  =  100 
(Residential,  includes  the 
FQPA  SF) 


LOC  for  MOE  =  100 
(Residential,  includes  the 
FQPA  SF) 


Study  and  Toxicological  Effects 


Subchronic  neurotoxicity  -  rat 
LOAEL  =  63.3  mg/kg/day.   based  upon  de- 
creased txxly  weight  gain. 


Developmental  toxicity  -  rat 

Matemal  LOAEL  =  30  mg/kg/day.  based  upon 

decreased  body  weight  gam  and  con-ected 

txxJy  weight  gain. 


Subchronic  neurotoxicity  -  rat 
LOAEL  =  63.3  mg/kg/day,   based  upon  de- 
creased body  weigfit  gain. 


Combined  chronic  tox/carcinogenicity  -  rat 
LOAEL  =  16.9  mg/kg/day,  based  upon  in- 
creased incidence  of  mineralized  particles  in 
thyroid  colloid  in  males. 


Developmental  toxicity  -  rat 

Maternal  LOAEL  =  30  mg/kg/day.  based  upon 

decreased  txxly  weight  gam  and  corrected 

body  weight  gain. 


Sutx:hronic  neurotoxicity  -  rat 
LOAEL  =  63.3  mg/kg/day.   based  upon  de- 
creased tiody  weight  gain. 


no  evidence  of  carcino- 
genicity for  humans 


Not  applicable 


Combined  chronic  tox/carcinogenicity  -  rat 
LOAEL   =    16.9   mg/kg/day,   based   upon   in- 
creased incidence  of  mineralized  particles  in 
thyroid  colloid  in  males 


^ — — ^ I " 

*  The  reference  to  the  FQPA  SF  refers  to  any  additional  SF  retained  due  to  concerns  unique  to  the  FQPA 


No  evidence  of  carcinogenk:ity  in  rats  and 
mice. 


In  its  objections  to  a  separate 
imidacloprid  tolerance  action,  NRDG 
claims  that  EPA  erred  by  regulating  on 
the  basis  of  a  LOAEL  for  acute  and 
chronic  toxicity.  As  can  be  seen  from 
the  above  table,  NRDG  is  mistaken  with 
regard  to  use  of  a  LOAEL  for  estimating 
the  RfD  for  chronic  risk.  The  acute 
toxicity  endpoint  was  based  upon  a 
LOAEL  of  42  mg/kg/day  from  an  acute 
neurotoxicity  study  in  rats.  This  value 
was  adjusted  with  a  safety  factor  of  3X 
to  approximate  the  value  of  a  NOAEL. 
EPA  has  high  confidence  that  this  value 
of  3x  is  sufficient  for  several  reasons. 
The  effect  seen  at  the  LOAEL  in  the 
acute  neurotoxicity  study  (decreased 
motor  activity),  occurred  only  in  one  sex 
of  the  rat  (females),  was  characterized  as 
minimal,  and  may  have  been  a  result  of 
the  use  of  the  gavage  dosing  in  the 
study.  The  decreased  motor  activity  was 
not  replicated  following  repeated 
dietary  administration  (non-gavage)  at 
lower  and  higher  doses  (10,  70  or  200 
mg/kg/day)  in  the  subchronic 


neurotoxicity  study  in  the  same  species 
(rats).  Further,  using  a  safety  factor  of 
3X  produces  a  regulatory  endpoint 
lower  than  the  acute  effect  levels  in 
other  standard  studies  for  determining 
an  acute  endpoint,  developmental 
toxicity  studies  in  two  species,  and  in 
another  study  that  is  on  occasion  used 
for  such  a  purpose,  the  developmental 
neurotoxicity  study  in  rats. 

Also  in  these  objections.  NRDC  claims 
that  EPA  failed  to  calculate  residential 
risks  for  some  scenarios,  based  on  low 
toxicity  (no  endpoints  were  chosen).  On 
October  8,  2002,  the  Health  Effects 
Division  (HED),  Hazard  Identification 
Assessment  Review  Committee  (HIARG) 
reviewed  the  hazard  database  for 
imidacloprid  and  established  additional 
endpoints.  Endpoints  were  chosen  for 
each  of  the  following  exposure 
scenarios:  acute  dietary,  chronic  dietary, 
short-term  oral,  intermediate-term  oral, 
short-term  dermal,  intermediate-term 
dermal,  long- term  dermal,  short-term 
inhalation,  intermediate-term 


inhalation,  and  long-term  inhalation.  In 
the  current  risk  assessment  (Unit  E  of 
this  document),  EPA  calculated  short- 
term  residential  risks  (oral,  dermal,  and 
inhalation)  for  both  adults  and  children 
for  a  wide-range  of  representative 
scenarios,  including  applications  to 
lawns,  ornamental  plantings,  indoor  and 
outdoor  potted  plants,  and  dogs  and 
cats.  Based  on  current  j-esidential  use 
patterns  for  imidacloprid,  EPA  expects  ' 
the  duration  of  exposure  to  be  short- 
term  (1-30  days),  and  would  not  result 
in  intermediate  or  long-term  exposure. 
EPA  also  conducted  human  health 
aggregate  risk  assessments  for  the 
following  exposure  scenarios:  acute 
aggregate  (food  -t-  drinking  water),  short- 
term  aggregate  exposure  (food  + 
drinking  water  +  residential),  and 
chronic  aggregate  exposure  (food  + 
drinking  water). 

C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
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established  (40  CFR  180.472)  for  the 
combined  residues  of  imidacloprid,  in 
or  on  a  variety  of  raw  agricultural 
commodities.  Meat,  milk,  poultry  and 
egg  tolerances  have  also  been 
established  for  the  combined  residues  of 
imidacloprid.  In  conducting  dietary 
exposure  assessments  EPA  used  the 
Dietar}'  Exposure  Evaluation  Model 
software  with  the  Food  Commodity 
Intake  Database  (DEEM-FCID  r)  which 
incorporates  food  consumption  data  as 
reported  by  respondents  in  the  USDA 
[1994-1996  and  1998]  nationwide 
Continuing  Surveys  of  Food  Intake  by 
Individuals  (CSFII)  and  accumulated 
exposure  to  the  chemical  for  each 
commodity.  The  1994-96  and  1998  data 
are  based  on  the  reported  consumption 
of  more  than  20.000  individiials  over 
two  non-consecutive  survey  days. 
Consumption  data  are  averaged  for  the 
entire  U.S.  population  and  within 
population  subgroups  for  chronic 
exposure  assessment,  but  are  retained  as 
individual  consumption  events  for  acute 
exposure  assessment.  Risk  assessments 
were  conducted  by  EPA  to  assess 
dietar\'  exposures  from  imidacloprid  in 
food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  one 
day  or  single  exposure.  The  Dietary 
Exposure  Evaluation  Model  (DEEM  '^') 
analysis  evaluated  the  individual  food 
consumption  as  reported  by 
respondents  in  the  USDA  11994-1996/ 
1998]  nationwide  Continuing  Surveys  of 
Food  Intake  by  Individuals  (CSFH)  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  acute 
exposure  assessments:  A  Tier  1, 
deterministic  acute  dietary  exposure 
assessment  was  conducted  using 
tolerance-level  residues,  100%  crop 
treated  (CT)  information  for  registered 
and  proposed  commodities:  and 
modified  DEEMTM  (version  7.76) 
processing  factors  for  some  commodities 
based  on  guideline  processing  studies. 
EPA  estimated  exposure  based  on  the 
95th  percentile  value  from  this 
deterministic  exposure  assessment. 

In  its  objections  to  a  separate 
imidacloprid  tolerance  action,  NRDC 
asserts  that  EPA  erred  by  relying  on  the 
exposure  value  for  the  95th  percentile  of 
the  population  in  estimating  exposure. 
NRDC  claims  that  this  approach  leaves 
5  percent  of  the  population  unprotected. 
These  comments  by  NRDC  represent  a 
misunderstanding  of  EPA's  exposure 
assessments.  Although  EPA  estimated 
exposure  using  the  95th  percentile,  EPA 
most  definitely  was  not,  however,  acting 


in  a  manner  designed  to  protect  only  95 
percent  of  the  population.  To  the 
contrary,  EPA's  exposure  estimates  were 
designed  to  reasonably  capture  the  full 
range  of  exposures  in  each  population 
subgroup. 

As  explained  in  its  science  policy 
paper  on  this  subject,  EPA.  in  estimating 
exposure  for  population  subgroups, 
generally  considers  various  population 
percentiles  of  exposure  between  95  and 
99.99.  depending  on  the  extent  of 
overestimation  in  the  residue  data  used 
in  the  assessment.  In  each  exposure 
assessment  EPA  is  attempting  to 
reasonably  estimate  the  full  range  of 
exposures  in  a  subgroup.  Accordingly, 
as  EPA  noted  in  its  policy  paper,  just  as 
when  OPP  uses  the  95th  percentile  with 
non-probabilistic  exposure  assessments 
OPP  is  not  suggesting  that  OPP  is 
leaving  5  percent  of  the  population 
unprotected,  OPP  is  not  by  choosing  the 
99.9th  percentile  for  probabilistic 
exposure  assessments  concluding  that 
only  99.9  percent  of  the  population 
deserves  protection.  Rather,  it  is  OPP's 
view  that,  with  probabilistic 
assessments,  the  use  of  the  99.9th 
percentile  generally  produces  a 
reasonable  high-end  exposure  such  that 
if  that  exposure  does  not  exceed  the  safe 
level.  OPP  can  conclude  there  is  a 
reasonable  certainty  of  no  harm  to  the 
general  population  and  all  significant 
population  groups.  (Office  of  Pesticide 
Programs.  EPA.  Choosing  a  Percentile  of 
Acute  Dietary  Exposure  as  a  Threshold 
of  Regulatory  Concern  31  (March  22, 
2000)).  Importantly,  EPA  generally  uses 
a  population  percentile  of  95  when  EPA 
relies  on  worst  case  residue  values  -  i.e., 
all  crops  covered  by  the  tolerance 
contain  residues  at  the  tolerance  value. 
Even  at  the  95th  percentile  of  estimated 
exposure,  actual  exposure,  when  based 
on  this  assumption  tends  to  be 
significantly  overstated.  For  example, 
EPA  has  found  that  when  it  uses 
realistic  residue  information  (e.g.,  data 
from  monitoring  of  the  food  supply), 
that  exposure  estimates  are  generally 
substantially  lower  even  at  the  99.99th 
percentile. 

As  noted  above.  EPA  did  use  the 
worst  case  assumption  that  all  food 
covered  by  imidacloprid  tolerances 
would  bear  residues  at  the  tolerance 
level.  Hence,  EPA  believes  its  exposure 
estimate  is  unlikely  to  understate 
exposure;  rather,  in  all  likelihood,  the 
estimate  probably  substantially 
overstates  exposure. 

ii.  Chronic  exposure.  The  following 
assumptions  were  made  for  the  chronic 
exposure  assessments:  The  chronic 
dietary  exposure  assessment  was 
performed  using  published  and 
proposed  tolerance  levels.  DEEM  default 


prr)cessing  factors,  and  percent  crop 
treated  information  on  some; 
commodities. 

iii.  Gancer.  A  quantitative  cancer 
aggregate  risk  assessment  was  not 
performed  because  imidacloprid  is  not 
carcinogenic. 

Section  408(b)(2)(F)  of  the  FFDCA 
states  that  the  Agency  may  use  data  on 
the  actual  percent  of  food  treated  for 
assessing  chronic  dietan,'  risk  only  if  the 
Agency  can  make  the  following 
findings:  Condition  1,  that  the  data  used 
are  reliable  and  provide  a  valid  basis  to 
show  what  percentage  of  the  food 
derived  from  such  crop  is  likely  to 
contain  such  pesticide  residue: 
Condition  2,  that  the  exposure  estimate 
does  not  underestimate  exposure  for  any 
significant  subpopulation  group:  and 
Condition  3,  if  data  are  available  on 
pesticide  use  and  food  consumption  in 
a  particular  area,  the  exposure;  (jstimate 
does  not  understate  exposure  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of 
the  estimate  of  percent  CT  as  required 
by  section  408(b)(2)(F)  of  the  FFDCA. 
EPA  may  require  registrants  to  sulimit 
data  on  percent  CT. 

The  Agency  used  CT  information  as 
follows: 

For  the  acute  assessment.  100%  CT 
was  assumed  for  all  registered  and 
proposed  commodities.  For  the  chronic 
assessment,  average  weighted  percent 
CT  information  was  used  for  the 
following  commodities:  Apple  34%; 
brussels  sprouts  56%;  broccoli  35%; 
cabbage  14%:  cantaloupe  31%: 
cauliflower  52%:  collards  10%:  corn, 
field  1%:  cotton  3%;  cucumber  2%: 
eggplant  36%:  grapefruit  3%;  grape 
32%;  mustard  greensl6%;  honeydew 
26%;  kale  30%;  lemon  1%;  lettiico.  head 
49%;  lime  5%;  orange  1%:  pear  16%: 
pepper  62%:  pumpkin  7%;  spinach 
15%:  .squash  7%;  sugarbeet  1%; 
tangerine  9%;  tomato  9%;  watermelon 
6%:  wheat  1%.  A  default  value  of  1% 
was  used  for  all  commodities  which 
were  reported  as  having  <1%  CT. 

The  Agency  believes  that  the  three 
conditions  listed  in  Unit.  III.E.  have 
been  met.  With  respect  to  Condition  1, 
percent  CT  estimates  are  derived  from 
Federal  and  private  market  survey  data, 
which  are  reliable  and  have  a  valid 
basis.  EPA  uses  a  weighted  average 
percent  CT  for  chronic  dietary  exposure 
estimates.  This  weighted  average 
percent  CT  figure  is  derived  by 
averaging  State-level  data  for  a  period  of 
up  to  10  years,  and  weighting  for  the 
more  robust  and  recent  data.  A  weighted 
average  of  the  percent  CT  reasonably 
represents  a  person's  dietarj'  exposure 
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over  a  lifetime,  and  is  unlikely  to 
underestimate  exposure  to  an  individual 
because  of  the  fact  that  pesticide  use 
patterns  (both  regionally  and  nationally) 
tend  to  change  continuously  over  time, 
such  that  an  individual  is  unlikely  to  be 
exposed  to  more  than  the  average 
percent  CT  over  a  lifetime.  The  Agency 
is  reasonably  certain  that  the  percentage 
of  the  food  treated  is  not  likely  to  be  an 
underestimation.  As  to  Conditions  2  and 
3,  regional  consumption  information 
and  consumption  information  for 
significant  subpopulations  is  taken  into 
account  through  EPA's  computer-based 
model  for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  siu-veys,  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
imidacloprid  may  be  applied  in  a 
particular  area. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
imidacloprid  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
imidacloprid. 

The  Agency  uses  the  FQPA  Index 
Reservoir  Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone  Model/Exposure 
Analysis  Modeling  System  (PRZM/ 
EXAMS),  to  produce  estimates  of 
pesticide  concentrations  in  an  index 
reservoir.  The  SCI-GROW  model  is  used 
to  predict  pesticide  concentrations  in 
shallow  groundwater.  For  a  screening- 
level  assessment  for  surface  water  EPA 
will  use  FIRST  (a  tier  1  model)  before 
using  PRZM/EXAMS  (a  tier  2  model). 
The  FIRST  model  is  a  subset  of  the 
PRZM/EXAMS  model  that  uses  a 
specific  high-end  runoff  scenario  for 
pesticides.  FIRST  and  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment,  and  include  a  percent 
crop  area  factor  as  an  adjustment  to 
account  for  the  maximum  percent  crop 
coverage  within  a  watershed  or  drainage 
basin.   . 


None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
screen  for  sorting  out  pesticides  for 
which  it  is  unlikely  that  drinking  water 
concentrations  would  exceed  human 
health  levels  of  concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %Rff)  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
toted  aggregate  exposiu-e  to  imidacloprid 
they  are  further  discussed  in  the 
aggregate  risk  sections  in  Unit. III.E. 

Analysis  of  monitoring  data  for 
degradates  (ground  water  only)  shows 
that  imidacloprid  parent  is  the 
dominant  residue  with  imidacloprjd 
urea  the  most  likely  degradate.  Based  on 
the  available  information,  modeling  of 
total  residue  results  in  only  modest 
increases  over  the  exposure  estimates 
with  parent  alone.  Based  on  the  FIRST 
and  SCI-GROW  models  the  estimated 
enviroimiental  concentrations  (EECs)  of 
imidacloprid  (total  residue)  for  acute 
exposures  are  estimated  to  be  36.04 
parts  per  billion  (ppb)  for  surface  water 
and  2.09  ppb  for  ground  water.  The 
EECs  for  imidacloprid  (parent  only)  for 
acute  exposures  are  estimated  to  be 
35.89  parts  per  billion  (ppb)  for  surface 
water  and  1.43  ppb  for  ground  water. 
The  EECs  for  imidacloprid  (total 
residue)  for  chronic  exposures  sue 
estimated  to  be  17.24  ppb  for  surface 
water  and  2.09  ppb  for  ground  water. 
The  EECs  for  imidacloprid  (parent  only) 
for  chronic  exposures  are  estimated  to 
be  16.52  ppb  for  siuface  water  and  1.43 
ppb  for  ground  water. 

The  New  York  State  Department  of 
Environmental  Conservation.  Division 
of  Solid  and  Hazardous  Materials  has 
submitted  extensive  water  monitoring 
information  from  Nassau  and  Suffolk 
Counties  of  New  York.  Nassau  and 
Suffolk  counties'  have  ground  water  that 
is  exceptionally  vulnerable  to  pesticide 
contamination  and  have  a  long  history 
of  a  number  of  pesticides  being  banned 


from  use  in  these  counties  over  the 
years.  In  general,  the  kinds  of 
concentrations  of  imidacloprid  (parent 
only)  found  in  the  monitoring/ 
observation  and  private  drinking  water 
wells  are  in  the  range  expected  in  highly 
vulnerable  ground  water.  Imidacloprid 
has  been  detected  in  approximately  20 
(including  some  clusters  of  wells  in  the 
same  immediate  area)  out  of  about  2.000 
public  and  private  water  supply  and 
monitoring  wells.  Imidacloprid  was 
detected  in  24  of  the  approximately 
3.500  well  samples  analyzed  for 
imidacloprid  in  Nassau  and  Suffolk 
Counties.  Although  detection  of 
imidacloprid  in  about  20  of  2.000  wells 
in  an  area  with  highly  vulnerable 
ground  water  does  not  demonstrate 
particularly  widespread  ground  water 
contamination.  3  of  2000  wells  in  this 
highly  vulnerable  ground  water  have  at 
least  one  detection  greater  than  the  SCI- 
GROW  groundwater  screening 
concentration  for  imidacloprid  (parent 
only)  at  1.43  ppb.  The  three  samples 
that  exceed  the  SCI-GROW  groundwater 
ECs  are  reported  at  2.06  ppb.  5.98,  ppb 
and  6.69  ppb.  Since  the  surface  water 
•  model  screening  levels  are  greater  than 
the  ground  water  model  screening  levels 
and  the  detection  levels  reported  from 
the  water  monitoring  from  Nassau  and 
Suffolk  Counties,  New  York,  the  Agency 
will  use  the  surface  water  ECs  for 
imidacloprid  total  residue  as  a  worse 
case  estimate  for  drinking  water  in  the^ 
aggregate  risk  assessment. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  \o  non- 
occupational, non-dietary  exposure 
(e.g..  for  lawn  and  garden  pest  control, 
indoor  pest  control,  terniiticides.  and 
flea  and  tick  control  on  pets). 

Imidacloprid  is  currently  registered 
for  use  on  the  following  residential  non- 
dietar}'  sites:  Granular  products  for 
application  to  lawns  and  ornamental 
plants;  ready-to-use  spray  for 
application  to  flowers,  shrubs  and  house  • 
plants;  plant  spikes  for  application  to 
indoor  and  outdoor  residential  potted 
plants;  ready-to-use  potting  medium  for 
indoor  and  outdoor  plant  containers; 
liquid  concentrate  for  application  to 
lawns,  trees,  shrubs  and  flowers:  ready- 
to-use  liquid  for  directed  spot 
application  to  cats  and  dogs.  In 
addition,  there  are  numerous  registered 
products  intended  for  use  by 
commercial  applicators  to  residential 
sites.  These  include  gel  baits  for 
cockroach  control;  products  iatended 
for  commercial  ornamental,  lawn  and 
tiu-f  pest  control;  products  for  ant 
control;  and  products  used  as 
preservatives  for  wood  products, 
building  materials,  textiles  and  plastics. 
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As  these  products  are  intended  for  use 
by  commercial  applicators  only,  they 
are  not  be  addressed  in  terms  of 
residential  pesticide  handler.  The  risk 
assessment  was  conducted  using  the 
following  residential  exposure 
assumptions:  EPA  has  determined  that 
residential  handlers  are  likely  to  be 
exposed  to  imidacloprid  residues  via 
dermal  and  inhalation  routes  during 
handling,  mixing,  loading,  and  applying 
activities.  Based  on  the  current  use 
patterns,  EPA  expects  duration  of 
exposure  to  be  short-term  (1-30  days). 
EPA  does  not  expect  imidacloprid  to 
result  in  exposure  durations  that  would 
result  in  intermediate-  or  long-term 
exposure. 

The  scenarios  likely  to  result  in  adult 
dermal  and/or  inhalation  residential 
handler  exposures  are  as  follows: 

Dermal  and  inhalation  exposure  from 
using  a  granular  push-type  spreader. 

Dermal  exposure  from  using  potted 
plant  spikes. 

Dermal  exposure"  from  using  a  plant 
potting  medium. 

Dermal  and  inhalation  exposure  from 
using  a  garden  hose-end  sprayer  (dermal 
and  inhalation  exposure  from  using  a 
RTU  trigger  pump  spray  is  expected  to 
be  negligible). 

Dermal  and  inhalation  exposure  from 
using  a  water  can/bucket  for  soil  drench 
applications. 

Dermal  exposure  from  using  pet  spot- 
on. 

EPA  has  also  determined  that  there  is 
potential  for  short-term  (1  to  30  days), 
post-application  exposure  to  adults  and 
children/toddlers  from  the  many 
residential  uses  of  imidacloprid.  Due  to 
residential  application  practices  and  the 
half-lives  observed  in  the  turf 
transferable  residue  study,  intermediate- 
and  long-term  post-application 
exposures  are  not  expected.  The 
scenarios  likely  to  result  in  dermal 
(adult  and  child/toddler),  and  incidental 
non-dietary  (child/toddler)  short-term 
post-application  exposures  are  as 
follows: 

Toddler  oral  hand-to-mouth  exposure 
from  contacting  treated  turf. 

Toddler  incidental  oral  ingestion  of 
granules. 

Toddler  incidental  oral  ingestion  of 
pesticide-treated  soil. 

Toddler  incidental  oral  exposure  from 
contacting  treated  pet. 

Toddler  dermal  exposure  from 
contacting  treated  turf. 

Toddler  dermal  exposure  from 
hugging  treated  pet/contacting  treated 
pet. 

Adult  dermal  exposure  from 
contacting  treated  turf. 

Adult  golfer  dermal  exposure  from 
contacting  treated  turf. 


Adolescent  golfer  dermal  exposiue 
from  contactine  treated  turf. 

Adult  dermal  exposure  from 
contacting  treated  pet) 

4.  Cumulative  effects  from  substances 
with  a  common  mechanism  of  toxicity. 
Section  408{b)(2)(D)(v)  of  the  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
imidacloprid  has  a  common  mechanism 
of  toxicity  with  other  substances.  Unlike 
other  pesticides  for  which  EPA  has 
followed  a  cumulative  risk  approach 
based  on  a  common  mechanism  of 
toxicity,  EPA  has  not  made  a  common 
mechanism  of  toxicity  Finding  as  to 
imidacloprid  and  any  other  substances 
and  imidacloprid  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  imidacloprid  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  policy  statements 
released  by  EPA's  Office  of  Pesticide 
"Programs  concerning  common 
mechanism  determinations  and 
procedures  for  cumulating  effects  from 
substances  found  to  have  a  common 
mechanism  on  EPA's  website  at  http:// 
www.epa.gov/pesticides/cumulative/. 

D.  Safety  Factor  for  Infants  and 
Children 

1  .In  general.  Section  408  of  the 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  margin  of  safety- 
for  infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 

2.  Prenatal  and  postnatal  sensitivity. 
There  is  no  quantitative  or  qualitative 
evidence  of  increased  susceptibility  of 
rat  and  rabbit  fetuses  to  in  utero 
exposure  in  developmental  studies. 


There  is  no  quantitative  or  qualitative 
evidence  of  increased  susceptibility  of 
rat  offspring  in  the  multi-generation 
reproduction  study.  There  is  evidence  of 
increased  qualitative  susceptibility  in 
the  rat  developmental  neiu-otoxicity 
study,  but  the  concern  is  low  since: 

i.  "The  effects  in  pups  are  well- 
characterized  with  a  clear  NOAEL; 

ii.  The  pup  effects  occur  in  the 
presence  of  maternal  toxicity  with  the 
same  NOAEL  for  effects  in  pups  and 
dams;  and, 

iii.  The  doses  and  endpoints  selected 
for  regulatory  purposes  are  protective  of 
the  pup  effects  noted  at  higher  doses  in 
the  developmental  neurotoxicity  study. 
Therefore,  there  are  no  residual 
uncertainties  for  pre-/post-natal  toxicity 
in  this  study. 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  imidacloprid  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  EPA 
determined  that  the  lOX  SF  to  protect 
infants  and  children  should  be  reduced 
to  IX  for  the  following  reasons: 

The  toxicological  database  is 
complete  for  FQPA  assessment. 

The  acute  dietary  food  exposure 
assessment  utilizes  existing  and 
proposed  tolerance  level  residues  and 
100%  CT  information  for  all 
commodities.  By  using  these  screening- 
level  assessments,  actual  exposures/ 
risks  will  not  be  underestimated. 

The  chronic  dietary  food  exposiu-e 
assessment  utilizes  existing  and 
proposed  tolerance  level  residues  and  % 
CT  data  verified  by  the  Agency  for 
several  existing  uses.  For  all  proposed 
uses,  100%  CT  is  assumed.  The  chronic 
assessment  is  somewhat  refined  and 
based  on  reliable  data  and  will  not 
underestimate  exposure/risk. 

The  dietary  drinking  water 
assessment  utilizes  water  concentration 
values  generated  by  model  and 
associated  modeling  parameters  which ' 
are  designed  to  provide  conservative, 
health  protective,  high-end  estimates  of 
water  concentrations  which  will  not 
likely  be  exceeded. 

The  residential  handler  assessment  is 
based  upon  the  residential  standard 
operating  procedures  (SOPs)  in 
conjunction  with  chemical-specific 
study  data  in  some  cases  and  the 
Pesticide  Handlers  Exposure  Database 
(PHED)  unit  exposures  in  other  cases. 
"The  majority  of  the  residential  post- 
application  assessment  is  based  upon 
chemical-specific  turf  transferrable 
residue  data  or  other  chemical-specific 
post-application  exposure  study  data. 
The  chemical-specific  study  data  as  well 
as  the  surrogate  study  data  used  are 
Reliable  and  also  are  not  expected  to 


underestimate  risk  to  adults  as  well  as 
to  children.  In  a  few  cases  where 
chemical-specific  data  were  not 
available,  the  SOPs  were  used  alone. 
The  residential  SOPs  are  based  upon 
reasonable  worst-case  assumptions  and 
are  not  expected  to  imderestimate  risk. 
These  assessments  of  exposiue  are  not 
likely  to  underestimate  the  resulting 
estimates  of  risk  from  exposure  to 
imidacloprid. 

In  its  objections  to  a  separate 
imidacloprid  tolerance  action.  NRDC 
argues  that  in  light  of  the  outstanding 
data  requirement  for  prospective 
groundwater  monitoring  studies.  EPA 
should  have  retained  a  lOX  FQPA  factor 
for  imidacloprid.  EPA  disagrees.  Two 
small-  scale  prospective  ground-water 
monitoring  studies  were  originally 
requested  by  the  Agency  in  1994.  This 
request  predates  the  development  of  the 
Tier  1  ground-water  screening  model  in 
1997  and  the  Food  Quality  Protection 
Act  of  1996.  The  field  phase  of  these 
prospective  ground-water  monitoring 
studies  commenced  in  1996.  Results 
from  these  studies  have  now  been 
received  and  the  levels  of  imidacloprid 
observed  (0.1  ppb)  are  below  the 
screening  concentration  of  2.09  ppb 
calculated  on  the  basis  of  the  SCI- 
GROW.  the  Tier  1  ground-water 
screening  model.  In  any  event,  as  noted 
above,  since  higher  values  are  predicted 
for  imidacloprid  residues  in  siuface 
water,  these  higher  values  were  used  in 
conducting  the  risk  assessment.  _ 


E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposiu-e 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC.  the 
Agency  determines  hoW  much  of  the 
acceptable  exposure  (i.e..  the  PAD)  is 
available  for  exposiu^  through  drinking 
water  [e.g..  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  H-  residential  exposure)^.  This 
allowable  exposiu^  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2  liter 
{L)/70  kg  (adult  male).  2L/60  kg  (adult 
female),  and  lL/10  kg  (child).  Default 
body  weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 


calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  siuiace  water  and 
groundwater  are  less  than  the  calculated 
DWLOCs.  OPP  concludes  with 
reasonable  certainty  that  exposures  to 
the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  woidd  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  OPP  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  imit  for 
acute  exposure,  the  acute  dietary 
exposure  fitjm  food  to  imidacloprid  will 
occupy  25%  of  the  aPAD  for  the  U.S. 
population.  17%  of  the  aPAD  for 
females  Jl  3  to  49  years,  54%  of  the  aPAD 
for  infants  <  1  year  old  and  64%  of  the 
aPAD  for  children  1-2  years.  In  addition, 
there  is  potential  for  acute  dietary 
exposiu^  to  imidacloprid  in  drinking 
water.  After  calculating  DWLOCs  and 
comparing  them  to  the  EECs  for  siuface 
and  groimd  water,  EPA  does  not  expect 
the  aggregate  exposm^  to  exceed  100% 
of  the  aPAD,  as  shown  in  T^ble  3  of  this 
imit: 


Table  3.— Aggregate  Risk  Assessment  for  /(cute  Exposure  to  Imidacloprid 


Population  Subgroup 

aPAD  (mg/ 
kg) 

%aPAD 
(Food) 

Surface 

Water  EEC 

(ppb) 

Ground 

Water  EEC 

(ppb) 

Acute 

DWLOC 

(ppb) 

U.S.  Population 

0.14 

25 

36.04 

2.09 

3,700 

Females  13-49  years 

0.14 

17 

36,04 

2.09 

3,500 

Infants  <1  year 

0.14 

54 

36.04 

2.09 

650 

Children  1-2  years 

0.14 

64 

36.04 

2.09 

510 

2.  Chronic  risk.  Using  the  exposiu« 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  imidacloprid  fit>m  food 
vrill  utilize  11%  of  the  cPAD  for  the 
U.S.  population.  26%  of  the  cPAD  for 
infants  <  1  year  and  35%  of  the  cPAD 


for  children  1-2  years.  Based  the  use 
pattern,  chronic  residential  exposure  to 
residues  of  imidacloprid  is  not 
expected.  In  addition,  there  is  potential 
for  chronic  dietary  exposure  to 
imidacloprid  in  drinking  water.  After 
calculating  DWLOCs  and  comparing 


them  to  the  EECs  for  siu'face  and  ground 
water,  EPA  does  not  expect  the 
aggregate  exposiu«  to  exceed  100%  of  _ 
the  cPAD.  as  shown  in  Table  4  of  this 
unit: 
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Table  4.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Imidacloprid 

Population  Subgroup 

cPADmg/ 
kg/day 

%  cPAD 
(Food) 

Sudace            Ground            Chronic 
Water  EEC      Water  EEC         DWLOC 
(ppb)              (ppb)       j       (ppb) 

U.S.  Population 

0.057 

11 

17.24 

2.09 

1.800 

Infants  <1  year 

0.057 

.26 

17.24 

2.09 

420 

Children  1-2  years 

0.057 

35 

17.24 

2.09 



370 

Females  13-49  years 

0.057 

8.3 

17.24  ,                20.9 

1 

1,600 

3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  bo  a  background  exposure  level). 

Short-term  aggregate  risk  assessments 
are  needed  for  adults  as  there  is 
potential  for  both  dermal  and  inhalation 
handier  exposure,  and  dermal  post- 
application  exposure  from  the 
residential  uses  of  imidacloprid  on  turf 
and  pets.  In  addition,  short-term 
aggregate  risk  assessments  are  needed 
lor  children/toddjers  because  there  is  a 
potential  for  oral  and  dermal,  post- 
application  exposure  resulting  from  the 
residential  uses  of  imidacloprid  on  turf 
and  pets.  The  pet-treatment  scenario 
resulted  in  the  lowest  combined  MOE 


for  adults  (MOE  =  400:  handler  and 
post-application)  and  children  (MOE  = 
260;  post-application).  The  turf- 
treatment  resulted  in  much  lower 
exposures  for  both  adults  (MOE  = 
15.000:  handler  and  post-application) 
and  children  (MOE  =  1,500:  post- 
applicaticm).  Therefore,  the  pet- 
treatment  exposure  e.stimates  were 
aggregated  with  the  chronic  dietary 
(food)  to  provide  a  worst-case  estimate 
of  short-term  aggregate  risk  for  the  U.S. 
population  and  children  1-2  years  old 
(the  child  population  subgroup  with  the 
highest  estimated  chronic  dietary  food 
exposure). 

Using  the  exposure  assumptions 
described  in  this  unit  for  short-term 
exposures,  EPA  has  concluded  that  food 


and  residential  exposures  aggregated 
result  in  aggregate  MOEs  of  320  for  the 
U.S.  population,  and  170  for  children  1- 
2  years.  These  aggregate  MOEs  do  not 
exceed  the  Agency's  level  of  concern  for 
aggregate  exposure  to  food  and 
residential  uses.  In  addition,  short-term 
DVVLOCs  were  calculated  and  compared 
to  the  EECs  for  chronic  exposure  of 
imidacloprid  in  ground  and  surface 
water.  After  calculating  DVVLOCs  and 
comparing  them  to  the  EECs  for  surface 
and  ground  water.  EPA  does  not  expect 
short-term  aggregate  exposure  to  exceed 
the  Agency's  level  of  concern,  as  shown 
in  Table  5  of  this  unit: 


TABLE  5.— AGGREGATE  RiSK  ASSESSMENT  FOR  SHORT-TERM  EXPOSURE  TO  IMIDACLOPRID 


.    Aggregate        Aggregate 
„      ,  .      o  K                                                  MOE  (Food        Level  of 
Population  Subgroup                                     j          ;               Concern 

Residential)  ;        (LOC) 

■        1 
Sudace            Ground 
Water  EEC      Water  EEC 
(ppb)        1        (ppb) 

Shod-Term 

DWLOC 

(ppb) 

US  Population                                                                  .          .  ,              320 

100 

17.24 

2.09 

2,400 

Children  1-2  years  old     '                                                                               170 

100 

.    17.24 

209 

410 

4.  Aggregate  cancer  risk  for  U.S. 
population.  There  is  no  evidence  of 
carcinogenicity  to  humans  based  on 
carcinogenicity  studies  in  male  and 
female  rats  and  mice.  The  Agency 
concludes  that  pesticidal  uses  of 
imidacloprid  are  not  likely  to  pose  a 
cancer  risk  to  humans. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  imidacloprid 
residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methods  are 
available  for  determination  of 
imidacloprid  residues  of  concern  in 
plant  (Bayer  Gas  Chromatography/Mass 
Spectrometry  (GC/MS)  Method  00200) 


and  livestock  commodities  (Bayer  GC/ 
MS  Method  00191).  These  methods 
have  undergone  successful  EPA  petition 
method  validations  (PMVs),  and  the 
registrant  has  fulfilled  the  remaining 
requirements  for  additional  raw  data, 
method  validation,  independent 
laboratory'  validation  (ILV).  and  an 
acceptable  confirmatory  method  (high 
performance  liquid  chromatography/ 
ultraviolet  (HPLC/UV)  Method  00357). 
The  methods  may  be  requested  from: 
Chief,  Analytical  Chemistry  Branch, 
Environmental  Science  Center,  701 
Mapos  Rd.,  Ft.  Meade.  MD  20755-5350: 
telephone  number:  (410)  305-2905:  e- 
mail  address:  resi(iuemethod's@epa.gov. 

B.  International  Residue  Limits 

There  are  no  established  Codex 
maximum  residue  limits  (MRLs)  for 
imidacloprid  in/on  the  commodities  in 
the  subject  petitions.  There  are  currently 
Canadian  and  Mexican  MRLs  for 


imidacloprid  and  metabolites 
containing  the  6-chloropicolyl  moiety  in 
potatoes  at  0.3  ppm.  The  Mexican  and 
Canadian  MRLs  are  not  equivalent  to 
the  US-recommended  tolerance  level. 
Therefore,  harmonization  is  not  possible 
at  this  time. 

V.  Conclusion 

Therefore,  the  tolerances  are 
established  for  combined  residues  of 
imidacloprid.  its  metabolites  containing 
the  6-chloropyridinyl  moiety,  all 
expressed  as  the  parent,  in  or  on  banana 
(import)  at  0.02  ppm:  cranberry: 
mustard,  seed:  com,  pop,  grain  at  0.05 
ppm:  corn.  pop.  stover  at  0.20  ppm: 
vegetable,  root  and  tuber,  group  1, 
except  sugar  beet  at  0.40  ppm; 
strawberry  at  0.50  ppm;  acerola; 
avocado;  canistel;  feijoa;  guava: 
jaboticaba;  mango;  okra;  papaya: 
passionfruit;  sapodilla;  sapote,  black; 
sapote,  mamey;  star  apple;  starfruit;  wax 


jambu  at  1.0  ppm;  artichoke,  globe  at  2.5 
ppm;  fruit,  stone,  group  12;  lychee; 
longan;  Spanish  lime;  rambutan; 
pulasan;  persimmon  at  3.0  ppm; 
cvurant;  elderberry;  gooseberry; 
huckleberry;  juneberry;  lingonberry; 
salal;  watercress  at  3.5  ppm;  vegetable, 
leaves  of  root  and  tuber,  group  2; 
vegetable,  legume,  group  6,  except 
soybean  at  4.0  ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
fot  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the  ' 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  of  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2003-0103  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  August  12,  2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procediues  set  forth  in 
40  CFR  part  2.  A  copy  of  the 


information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
yoiu-  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04;  Crystal  Mall  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA-. 
The  Office  of  the  Hearing  Clerk  is  open 
ft-om  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the. 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you    ^ 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
idehtify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resotuces 
and  Services  Division  {7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in  - 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  yoiu- 
copies,  identified  by  docket  ID  number 
OPP-2003-0103,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001.  In  person 


or  by  courier,l)ring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  eledtronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6:1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  o  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following; 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FfDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  Because  this  rule  has 
been  exempted  firom  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
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Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23.  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  Law  104-113.  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  section  408(d)  of  the  FFDCA. 
such  as  the  tolerance  in  this  final  rule, 
do  not  require  the  issuance  of  a 
propo.sed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  entitled 
Federalism{64  FR  43255.  August  10. 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  40H(n)(4)  of  the 
FFDCA.  For  these  .same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  de.scribed  in  Executive  Order  13175. 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249.  November  6.  2000).  Executive 
Order  13175.  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implicati(ms."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 


Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus.  Executive  Order  13175  does  not 
apply  to  this  rule. 

VIII.  Congressional  Review  Act 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule'  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Datiul:  lime  2.  ^UIK). 
Debra  Edwards, 

Diivctor.  Ri'f>islntlion  Divisian.  Officn  of 
PHsllricIf  Profimms. 

■  Therefore,  40  CFR  chapter  1  is 
amended  as  follows: 

PART  180— {AMENDED] 

■  1 .  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  IL.S.C.  :i21(ii).  :i4r.(a)  iiiul 
;»71. 

■  2.  Section  180.472  is  amended: 

i.  In  paragraph  (a),  in  the  table,  by 
removing  the  commodities,  '"bean, 
edible,  podded."  ""  bean,  succulent, 
.shelled,"  "dasheen,  leaves."  '"mango," 
"potato."  "turnip,  greens."  and 
"vegetable,  tuberous  and  corm. 
subgroup;"  and  by  alphabetically 
adding  the  following  commodities. 

ii.  In  paragraph  (b).  in  tha  table,  by 
removing  the  commodities,  "fruit, 
stone,"  "strawberry,"  "turnip,  roots," 
and  "turnip,  tops." 

The  additions  read  as  follows: 


§  1 80.472    Imidacloprid;  tolerances  for 
residues. 

(a)  *  *  * 


Commodity 


Parts  per  million 


Acerola 


Artichoke,  globe 
Avocado 
Bananna^ 


Canistel 


Com,  pop.  grain  .. 
Com,  pop,  stover 


Crant)erry 
Currant  .... 


Eldert)erry 


Feijoa 


Fruit,  stone,  group  12 
Gooseberry  


Guava 


Huckleberry 
Jaboticaba  . 
Juneberry  ... 


Lingonl)erry 

Longan  

Lychee  

Mango  


Mustard,  seed 

Okra  

Passionfruit  .... 
Papaya  


Persimmon 


Pulasan  

Rambutan  

Salal 

Sapodilla  

Saiwte,  black  .... 
Sapote.  mamey 


Spanisti  lime 
Star  apple  .... 

StartruJt  

Strawberry  ... 


Vegetable,  leaves  of  root 
and  tuber,  group  2       .. 

Vegetable,  legume  ex- 
cept soyt)ean.  group  6 


1.0 


25 
10 

002 


1.0 


005 
0.20 


0.05 
3.5 


3.5 
1.0 


3.0 
3.5 


10 


35 
1.0 
3.5 


35 
3.0 
3.0 

i.o 


0.05 
1.0. 
1.0 
1.0 


3.0 


30 
3.0 
35 
1.0 
1.0 
10 


30 

10 

1.0 

0.50 


40 
4.0 


Commodity 


Vegetable,  root  and 
tuber,  group  1 ,  except 
sugar  beet  


Watercress 
Wax  jambu 


Parts  per  million 


0.40 


3.5 
1.0 


'  There  are  no  U.S.  registration  as  of  June 
13,  2003  for  use  on  banana. 

***** 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  725 
[OPPT-2002-0041;  FRL-7200-3] 
RIN  207a-AD43 

Burkholderia  Cepacia  Complex; 
Significant  New  Use  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Final  rule. 


SUMMARY:  EPA  is  issuing  a  significa.nt 
new  use  rule  (SNUR)  under  section 
5(a)(2)  of  the  Toxic  Substances  Control 
Act  (TSCA)  for  Burkholderia  cepacia 
complex  (Bcc).  a  group  of  naturally- 
occurring  microorganisms.  Bcc 
microorganisms,  when  encountered  in 
sufficient  numbers  through  an 
appropriate  route  of  exposure  by  a 
member  of  a  sensitive  population,  such 
as  a  cystic  fibrosis  (CF)  patient,  have  the 
potential  to  cause  a  severe  infection; 
resulting  in  significantly  increased  rates 
of  mortality.  This  rule  would  require 
persons  who  intend  to  manufacture, 
import,  or  process  any  individual 
member  of  Bcc  for  a  significant  new  use 
to  notify  EPA  at  least  90  days  before 
commencing  the  manufacturing 
(including  import)  or  processing  of  Bcc 
for  a  use  designated  by  this  SNUR  as  a 
significant  new  use.  The  required  notice 
vrauld  provide  EPA  with  the 
opportunity  to  evaluate  the  intended 
new  use  and  associated  activities  and,  if 
necessary,  to  prohibit  or  limit  that 
activity  before  it  occurs. 
DATES:  This  final  rule  is  effective  on 
August  12.  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Barbara 
Cunningham,  Director.  Environmental 
Assistance  Division  (7408M),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 


DC  20460-0001;  telephone  number: 
(202)  554-1404;  e-mail  address:  TSCA- 
Hotline@epa.gpv. 

For  technical  information  contact: 
James  Alwood,  Chemical  Control 
Division,  Office  of  Pollution  Prevention 
and  Toxics  (7405M),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  (202)  564- 
8974;  e-mail  address: 
alwood.jim@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  manufacture 
(including  import),  process,  or  use 
products  that  contain  living 
microorganisms  subject  to  jurisdiction 
under  TSCA,  especially  if  you  know 
that  your  products  contain  or  may 
contain  members  of  Bcc.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Chemical  manufacturers  (NAICS 
325),  e.g..  Persons  manufacturing, 
iniporting,  or  processing  products  for 
commercial  purposes  containing  Bcc  for 
biofertilizers:  biosensors;  biotechnology 
"reagents;  commodity  or  specialty 
chemical  production;  energy 
applications;  and  other  TSCA  uses. 

•  Waste  management  and 
remediation  (NAICS  562),  e.g..  Waste 
treatment  or  pollutant  degradation. 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  thi^  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  To  determine  whether 
you  or  your  business  may  be  affected  by 
this  action,  you  should  carefully 
examine  the  list  of  substances  excluded 
by  TSCA  section  (3)(2)(B).  and  the 
applicability  provisions  in  40  CFR 
725.105(c)  for  SNUR  related  obligations. 
If  you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  technical 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPPT-2002-0041.  The  official  public 
docket  consists  of  the  documents 


specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center.  Rm.  Bl02-Reading 
Room.  EPA  West,  1301  Constitution 
Ave.,  NW..  Washington,  DC.  The  EPA 
Docket  Center  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  EPA 
Docket  Center  Reading  Room  telephone 
number  is  (202)  566-1744  and  the 
telephone  number  for  the  OPPT  Docket, 
which  is  locatedin  EPA  Docket  Center.  • 
is  (202)  566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
.http://www.epa.gov/fedrgstr/.  The 
OPPTS  harmonized  test  guideline 
referenced  in  this  document  is  available 
athttp:/www.epa.gov/opptsfrs/home/ 
guidelin.htm.  A  frequently  updated 
electronic  version  of  40  CFR  part  725  is 
available  at  http://www.access.gpo.gov/ 
nara/cfr/cfrhtml_00/Title_40/ 
40cfr725_00.html.  a  beta  site  currently 
under  development. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://vvww.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
■docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,."  then  key  in 
the  appropriate  docket  identification 
number. 

II.  Background 

A.  What  Action  is  the  Agency  Taking? 

This  SNUR  will  require  persons  to 
notify  EPA  at  least  90  days  before 
commencing  the  manufacture,  import, 
or  processing  of  any  member  of  Bcc.  a 
group  of  naturally  occurring 
microorganisms,  for  any  use  other  than 
research  and  development  in  the 
degradation  of  chemicals  via  injection 
into  subsurface  groundwater. 


35316  Federal  Register/ Vol.  68.  No.  114 /Friday.  June  13.  2003 /Rules  and  Regulations 


<k  Federal  Register /Vol.  68,  No.  114 /Friday,  June  13,  2003 /Rules  and  Regulations  35317 


B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

TSCA  section  5(a)(2)  authorizes  EPA 
to  determine  that  a  use  of  a  chemical 
substance  is  a  "significant  new  use." 
See  also.  40  CFR  part  725.  subparts  L- 
M.  EPA  must  make  thi.s  determination 
by  rule  after  considering  all  relevant 
factors,  including  those  listed  in  section 
5(a)(2)  of  TSCA.  Section  5(a)(2)  of  TSCA 
lists  the  following  as  potentially 
relevant  factors  for  EPA  to  consider: 

(A)  tin;  piojtiiltHl  VDliinii-  of  niHiuifiKlin  iiig 
riiid  processing  ol  it  iluMiiiiiil  sulisliinct!. 

(U)  Iht;  i!\li;iil  III  wliich  ci  use  ( luingos  Ihc 
Ivpt!  or  form  of  Hxposiirn  to  Iuiiuhh  Intiiigs  or 
liu!  ttiu'iroiiineiil  to  a  (  lioniical  sut)s(Hni:t!. 

{{'.]  Ihi!  iixliMil  lo  \Vlii<.h  ft  use  inc  roastts  ihn 
mii<>nilu(lf  and  diiralion  of  evposuri"  of 
liiinian  f)oings  or  Mii;  tMivironnit-nl  to  a 
(Inimical  sul)stanc:i>.  and 

(Ij)  till!  rnasonalilv  aiilii  ipalod  miinner  and 
tniilhods  of  manufai'.luring.  procitssing. 
(lislril)iilinn  in  comniitrct.'.  am\  disposid  ol  a 
chitmii.al  siibslanct). 

Once  EPA  promulgates  a  rule 
designating  "significant  new  uses"  for  a 
given  chemical  substance,  section 
5(a)(1)(B)  of  TSCA  requires  persons  to 
submit  a  notice  to  EPA  at  least  90  days 
before  they  manufacture,  import,  or 
process  the  substanct^  for  that  use.  The 
mechanism  for  reporcing  under  this 
requirem»?nt  is  estahiishtid  under  40 
CFR  725.105(c). 

EPA  has  interpreted  the  TSCA  section 
3(2)  definition  of  "chemical  substance  " 
as  authorizing  EPA  to  regulate 
micronrganisms  under  TSCA.  See  the 
Federal  Register  of  April  11.  1997  (62 
FR  17910  and  17913)  (FRL-5577-2). 
Microorganisms  that  are  not  intergeneric 
are  implicitly  included  on  the  TSCA 
Inventory,  which  would  include 
naturally-occurring  microorganisms 
such  as  Bcc  (40  CFR  725.8(b)).  Thus, 
such  microorganisms  are  only  subject  to 
TSCA  section  5  notification 
requirements  upon  promulgation  of  a 
SNUR.  pursuant  to  TSCA  section 
5(a)(2). 

C.  Which  General  Provisions  Apply? 

General  provisions  for  SNURs  appear 
under  subpart  L  of  40  CFR  part  725. 
These  provisions  describe  persons 
subject  to  the  rule,  recordkeeping 
requirements,  exemptions  to  reporting 
requirements,  and  applicability  of  the 
rule  to  uses  occurring  before  the 
effective  date  of  the  final  rule. 
Provisions  relating  to  user  fees  appear  at 
40  CFR  part  700.  Persons  subject  to  this 
SNUR  must  comply  with  the  same 
notice  requirements  and  EPA  regulatory 
procedures  as  submitters  of  Microbial 
Commercial  Activity  Notices  (MCANs) 
or  TSCA  Experimental  Release 
Applications(TERAs)  under  section 


5(a)(1)(A)  of  TSCA.  In  particular,  these 
requirements  include  the  information 
submission  requirements  of  TSCA 
section  5(b)  and  5(d)(1).  the  conditions 
necessary  to  qualify  for  the  exemptions 
under  TSCA  section  5(h)(1),  (h)(2). 
(h)(3).  and  (h)(5).  as  codified  in  the 
regulations  at  40  CFR  part  725.  In 
contrast  to  the  provisions  of  40  CFR  part 
721.  under  40  CFR  part  725.  EPA  has 
adopted  a  narrow  interpretation  of  the 
TSCA  section  5(h)(3)  exemption  for 
small  quantities  used  in  research.  Under 
40  CFR  725.3.  EPA  has  defined  small 
quantities  solely  for  research  and 
development  as  "quantities  of  a 
microorganism  manufactured,  imported, 
or  processed  or  proposed  to  be 
manufactured,  imported,  or  processed 
solely  for  research  and  development 
that  meet  the  requirements  of 
§  725.234."  Any  other  research  and 
development  activity  of  a 
microorganism  subject  to  a  SNUR  must 
comply  with  the  section  5(a)(1)(A) 
notification  requirements  unless  that 
activity  has  been  excluded  from 
coverage  under  the  SNUR.  See  40  CFR 
725.3.  subparts  E  and  F  of  40  CFR  part 
725.  and  the  Federal  Register  of  April 

II.  1997  (62  FR  17921-17926). 
Once  EPA  receives  an  MCAN  or 

TERA.  EPA  may  take  regulatory  action 
under  TSCA  section  5(e).  5(f).  6.  or  7  to 
control  the  activities  on  which  it  has 
received  the  MCAN  or  TERA.  If  EPA 
does  not  take  action.  EPA  is  required 
under  TSCA  section  5(g)  to  explain  in 
the  Federal  Register  its  reasons  for  not 
taking  action. 

Persons  who  intend  to  export  a 
substance  identified  in  a  proposed  or 
final  SNUR  are  subject  to  the  export 
notification  provisions  of  TSCA  section 
12(b).  The  regulations  that  interpret 
TvSCA  section  12(b)  appear  at  40  CFR 
part  707.  Persons  who  intend  to  import 
a  chemical  substance  identified  in  a 
final  SNUR  are  subject  to  the  TSCA 
section  13  import  certification 
requirements,  which  are  codified  at  19 
CFR  12.118  through  12.127  and  127.28. 
Such  persons  must  certify  that  they  are 
in  compliance  with  SNUR  requirements. 
The  EPA  policy  addressing  the  import 
certification  appears  at  40  CFR  part  707. 

III.  Summary  of  the  Final  Rule 

A.  Final  Rule 

On  July  31.  2001.  the  Cystic  Fibrosis 
Foundation  (CFF)  submitted  a  petition 
under  section  21  of  TSCA  which 
requested  EPA  to  "establish  regulations 
prohibiting  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
improper  disposal  of  bacterial  species 
within  the  Burkholderia  cepacia 
complex."  On  November  6,  2001  (66  FR 


56105)  (FRL-6808-7).  EPA  published  in 
the  Federal  Register  .i  notice  denying 
that  petition.  EPA  also  stated  in  the 
notice  that  it  intended  to  issue  a  SNUR 
for  Bcc.  On  Januarv  9.  2002  (1)7  FR  1179) 
(FRL-6809-2)  EPA  propused  a  SNUR 
for  Bcc.  where  the  significant  new  use 
for  Bcc  was  designated  as  an\  use  other 
than  research  and  development  in  the    . 
degradation  of  chemicals  via  injection 
into  subsurface  ground\vat»?r.  EPA 
received  comments  regarding  the 
proposed  SNUR  nniy  from  CFF.  EPA's 
response  to  thnsi;  cmimients  is 
contained  in  the  next  paragraph.  No  one 
identified  any  other  ongoing 
commercial  u.stis  of  Bcc  other  than  thcKst; 
identified  by  EPA.  In  addition,  no  new 
data  were  subniitled  or  identified  that 
would  change  EP.As  findings  regarding 
the  SNUR  for  Bcc.  Therefore.  EPA  is 
issuing  the  SNUR  as  proposed.  This 
final  rule  requires  pj'rsims  who  intend 
to  manufactuni.  import  or  process  Bcc 
for  any  ust;  olh-^i  Ihan  rt  ^earch  and 
developnKint  in  the  ilegrad  it  ion  of 
chemicals  via  injection  into  subsurface 
groundwater  notify  EPA  at  least  90  days 
before  commencing  such  activity. 

B.  Response  to  (Comments 

As  noted  earlier,  the  only  comments 
submitted  on  the  proposed  SNUR  were 
from  CFF.  CFF  did  not  challenge  or 
object  to  any  ol  the  provisions  proposed 
by  the  Agency  in  the  proposed  SNUR. 
but  instead  suggested  that  the  final  rule 
should  be  expanded  beyond  what  was 
proposed  in  two  ways.  First.  CFF  staled 
that  EPA  should  designate  as  a 
significant  new  use  all  research  and 
development  activities  that, result  in 
potential  en\ironmental  reh^ase  of  Bcc. 
Second.  CFF  stated  that  EPA  should 
require  manufacturers  of  microoganisms 
that  may  contain  Bcc  to  test  their 
products  for  the  presence  of  Bcc. 
Leaving  aside  the  fact  that  these 
comments  go  Ixjyond  the  scope  of  the 
proposed  SNUR.  the  changes  proposed 
by  CFF  are  not  appropriate  for  inclusion 
in  a  Significant  New  Use  Rule  under 
section  5  of  TS(;A. 

As  to  CFFs  first  comment.  CFF  asks 
the  Agency  to  require  notification  even 
for  "research  and  development  in  the 
degradation  of  chemicals' via  injection 
into  subsurface  groundwater."  In  the 
proposed  SNUR.  EPA  identified 
"research  and  ■de\'elopment  in  the 
degradation  of  chemicals  via  injection 
into  subsurface  groundwater"  as  an 
existing  use.  CFF  did  not  present  any 
information  to  suggest  that  this 
particular  use  is  not  an  existing  use.  or 
that  new  research  and  development 
activities  would  be  significantly 
different  in  kind  or  quantity  than 
existing  activities.  Under  the 


circumstances,  the  Agency  continues  to 
believe  that  the  particular  research  and 
development  activities  excluded  from 
the  proposed  SNUR  constitute  an 
ongoing  use  of  Bcc,  and  therefore  do  not 
.    constitute  a  "significant  new  use"  for 
purposes  of  section  5(a)(2)  of  TSCA. 
Only  significant  new  uses  may  be 
included  in  a  Significant  New  Use  Rule. 

As  to  CFF's  request  that  the  SNUR 
require  manufacturers  of 
microorganisms  to  test  their  products  to 
determine  whether  they  contain  Bcc. 
EPA  concurs  that  manufacturers  of 
microorganisms  are  responsible  for 
knowing  whether  their  products  contain 
Bcc  and  EPA  encourages  manufacturers 
to  test  their  products  if  they  are 
uncertain  whether  the  products  contain 
Bcc.  EPA's  regulations  exempt 
"chemical"  impurities  from  SNUR 
reporting  requirements  (40  CFR 
721.45(d)),  but  those  regulations  do  not 
provide  a  similar  exemption  for 
"microorganisms"  produced  as 
impurities  (see  40  CFR  725.912).  When 
this  SNUR  becomes  a  final  effective 
rule,  all  commercial  uses  of  Bcc,  except 
research  and  development  in  the 
degradation  of  chemicals  via  injection 
into  subsurface  groundwater,  will 
require  notification  to  EPA  at  least  90 
days  before  commencing  the 
manufacturing  (including  import)  or 
processing  of  Bcc.  Any  manufacturer, 
importer,  or  processor  of 
microorganisms  that  actually  contain 
Bcc.  even  if  the  Bcc  is  present 
unintentionally  as  an  impurity,  will  be 
required  to  submit  a  notification  before 
commencing  activities  subject  to  this 
final  SNUR.  However,  the  Agency  does 
not  believe  that  a  requirement  to  test 
products  is  appropriate  for  inclusion  in 
a  SNUR  under  section  5  of  TSCA. 
If  a  manufacturer,  importer,  or 
processor  does  decide  to  test  its 
products,  the  Agency  encourages 
conformity  with  OPPTS  Product 
Analysis  Test  Guideline  885.1100  for 
product  identity.  Because  identification 
of  members  of  the  Bcc  may  be  difficult 
due  to  complexities  of  the  taxonomy  of 
this  group,  EPA  believes  it  advisable  to 
consult  experts  in  this  matter  prior  to 
testing.  EPA  encourages  any 
manufacturer,  importer,  or  processor 
considering  such  testing  to  consult  the 
Agency  for  further  guidance  or 
questions. 

IV.  Objectives  and  Rationale  of  the  Rule 

In  determining  what  would  constitute 
a  significant  new  use  for  the 
microorganisms  that  are  the  subject  of 
this  SNUR,  EPA  considered  relevant 
information  on  the  toxicity  of  the 
microorganisms,  likely  exposures 
associated  with  potential  uses, 


information  provided  by  industry 
sources,  and  the  relevant  factors  listed 
in  TSCA  section  5(a)(2)  and  Unit  II.B. 
Based  on  these  considerations,  EPA  has 
determined  that  all  uses  other  than 
research  and  development  in  the 
degradation  of  chemicals  via  injection 
into  subsuirface  groundwater,  are 
significant  new  uses. 

EPA's  considerations  under  each  of 
the  relevant  factors  are  discussed  below: 
1.  Projected  volume  of  manufacturiag 
and  processing  of  a  chemical  substance. 
At  present  there  is  little  manufacturing 
and- processing  of  Bcc,  so  almost  all 
exposure  to  Bcc  today  is  from  its 
presence  in  the  natural  environment. 
Any  new  use  of  Bcc  could  result  in  a 
significant  increase  in  manufacturing 
and  processing  of  the  compound,  and  of 
exposure  to  it.  Microorganisms  may 
reproduce  and  increase  beyond  the 
number  initially  introduced  and  may 
spread  beyond  the  site  of  manufacture 
or  processing.  Thus,  what  begins  as  a 
small  localized  population  of 
microorganisms  may  become  a  large 
widespread  population  which  could 
contribute  to  increased  exposure 
potential  for  Bcc  beyond  that  which 
occurs  natiu-ally.  These  facts  complicate 
the  Agency's  ability  to  project  the 
potential  volume  and  processing  of  Bcc. 
However,  Bcc  is  typically  found  in  the 
environment  in  soils  at  a  concentration 
of  102  to  W*  colony  forming  units  (cfu)/ 
g.  Manufacture  of  Bcc  would  result  in 
production  of  batches  of  lO^*'  cfu  of  Bcc. 
Depending  on  the  type  and  duration  of 
use  these  batches  could  be  even  larger. 
(See  Reference  16,  67  FR  1185.  January 
9,  2002<FRL-6809-2)) 

2.  Extent  to  which  a  use  changes  the 
type  or  form  of  exposure  to  human 
beings  or  the  environment  to  a  chemical 
substance.  Currently,  human  beings  are 
exposed  to  Bcc  because  of  its  .presence 
in  soil,  where  it  is  found  at 
concentrations  significantly  lower  than 
might  be  seen  if  it  is  cultivated  for 
commercial  use.  In  addition  to  the  fact 
that  these  uses  would  likely  involve 
much  higher  concentrations  of  Bcc  than 
are  naturally  found  in  the  enviroiunent. 
some  of  the  potential  uses  identified  for 
Bcc,  Including  bioremediation 
(degradation  of  toxic  chemicals), 
degradation  of  grease  in  drains,  turf 
management,  and  specialty  chemicals 
production,  could  also  significantly 
increase  direct  dermal  and  inhalation 
exposures  of  Bcc  to  human  beings  and 
release  of  Bcc  to  the  enviroimient.  (See 
Reference  16,  67  FR  1185,  January  9, 
2002).  This  would  be  especially  true  for 
individuals  involved  directly  in  or  near 
the  manufacturing  or  application  of 
formulations  containing  Bcc.  These  are 
types  and  forms  of  exposures  to  which 


human  beings  and  the  envirorunent  are 
exposed  on  a  limited  basis  during  field 
studies  of  Bcc  in  the  biodegradation  of 
chlorinated  solvents  in  groundwater. 

3.  Extent  to  which  a  use  changes  the 
magnitude  and  duration  of  exposure  to 
human  beings  or  the  environment  to  a 
chemical  substance.  Currently,  human 
beings  are  exposed  to  Bqc  because  of  its 
presence  in  soil,  where  it  is  found  at 
concentrations  significantly  lower  than 
might  be  seen  if  it  is  cultivated  for 
commercial  use.  In  addition  to  the  fact 
that  these  uses  would  likely  involve 
much  higher  concentrations  of  Bcc  than 
are  naturally  found  in  the  environment, 
some  of  the  potential  uses  identified  for 
Bcc,  including  bioremediation 
(degradation  of  toxic  chemicals), 
degradation  of  grease  in  drains,  turf 
management,  and  specialty  chemicals 
production,  could  also  significantly 
increase  direct  dermal  and  inhalation 
exposures  of  Bcc  to  human  beings  and 
release  of  Bcc  to  the  environment. 
Releases  from  typical  manufacturing 
could  result  in  releases  to  surface  waters 
of  10"  to  101 '  cfu  in  water  and  10"*  cfu 
in  the  air.  Inhalation  exposures  of  450 
cfu  and  dermal  exposures  of  10"  cfu  to 
exposed  workers  could  also  result  from 
typical  manufacturing.  (See  Reference 
16,  67  FR  1185,  Januar>'  9,  2002) 
Exposures  from  various  uses  would  be 
the  same  or  higher  depending  on  the 
method  of  application.  For  example,  if 
spray-applied,  the  potential  for 
inhalation  exposure  would  be  higher 
due  to  potential  inhalation  of  mist.  All 
Bcc  produced  for  uses  such  as 
bioremediation  (degradation  of  toxic 
chemicals),  degradation  of  grease  in 
drains,  and  turf  management  would 
eventually  be  released  to  the 
environment.  New  uses  could  also 
significantly  increase  the  duration  of 
exposure.  Use  in  bioremediation  for 
research  and  development  could  be 
limited  to  a  few  days/yr.  In  instances 
where  manufacturing  and  application  of 
formulations  containing  Bcc  are 
repeated  or  continuous  this  increased 
level  of  exposure  could  occur  on  a  daily 
basis  throughout  the  year.  In  addition, 
repeated  or  continuous  applications  of 
formulations  containing  Bcc  at  the  same 
location  would  increase  the  likelihood 
that  a  small  localized  population  could 
become  a  larger  and  more  widespread 
population.  All  of  these  factors  would 
contribute  to  a  change  in  the  magnitude 
and  duration  of  exposure  to  which 
human  beings  and  the  environment  are 
not  currently  exposed. 

4.  The  reasonably  anticipated  manner 
and  methods  of  manufacturing, 
processing,  distribution  in  commerce, 
and  disposal  of  a  chemical  substance.     . 
EPA  has  not  currently  identified  any 
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general  commercial  use  of  Bcc.  EPA  has 
identified  field  studies  of  Bcc  in  the 
biodegradation  of  chlorinated  solvents 
in  groundwater.  (S6e  Reference  15,  67 
FR  1185,  January  9,  2002)  EPA  expects 
only  limited  exposures  from  the 
identified  field  studies  of  Bcc  as  only 
technically  qualified  individuals  are 
growing  and  injecting  Bcc  directly  into 
groundwater.  Other  potential  uses 
identified  for  Bcc  which  include 
bioremediation  (degradation  of  toxic 
chemicals),  degradation  of  grease  in 
drains,  turf  management,  and  specialty 
chemicals  production,  could 
significantly  increase  dermal  and 
inhalation  exposures  of  Bcc  to  human 
beings  as  well  as  releases  to  the 
environment.  Currently,  there  are  no 
exposures  to  human  beings  and  no 
releases  to  the  environment  from  these 
uses.  In  most  cases  these  exposures 
would  be  higher  than  typically  found  in 
nature  and  more  likely  to  be 
encountered  by  a  member  of  a  sensitive 
population. 

EPA  wants  to  achieve  the  following 
objectives  with  regard  to  the  significant 
new  uses  that  are  designated  in  this 
rule.  EPA  wants  to  ensure  that: 

•  EPA  will  receive  notice  of  any 
company's  intent  to  manufacture, 
import,  or  process  Bcc  for  a  significant 
new  use  before  that  activity  begins. 

•  EPA  will  have  an  opportunity  to 
review  and  evaluate  data  submitted  in 
an  MCAN  or  TERA  before  the  notice 
submitter  begins  manufacturing, 
importing,  or  processing  Bcc  for  a 
significant  new  use. 

•  EPA  would  be  able  to  regulate 
prospective  manufacturers,  importers, 
or  processors  of  Bcc  before  a  significant 
new  use  occurs,  provided  such 
regulation  is  warranted  pursuant  to 
TSCA  section  5{e)  or  section  (5)(f). 

V.  Alternatives 

Before  issuing  this  SNUR.  EPA 
considered  the  following  alternative 
regulatory  actions  for  Bcc.  In  addition. 
EPA  determined  that  Bcc  is  currently 
not  subject  to  Federal  notification 
•requirements. 

1 .  Promulgate  a  TSCA  section  8(a) 
reporting  rule  for  Bcc.  Under  a  TSCA 
section  8(a)  rule.  EPA  could  require  any 
person  to  report  information  to  the 
Agency  when  they  intend  to 
manufacture  jir  import  Bcc.  However, 
the  use  of  T.SCA  .section  8(a)  rather  than 
the  SNUR  authority,  would  not  provide 
the  opportunity  for  EPA  to  review 
human  and  environmental  hazards  and 
exposures  associated  with  the  new  uses 
of  these  substances  and.  if  necessary',  to 
take  immediate  regulatory  action  under 
TSCA  section  5(e)  or  section  5(f)  to 
prohibit  or  limit  the  activity  before  it 


begins.  In  addition,  EPA  may  not 
receive  important  information  from 
small  businesses,  because  those  firms 
generally  are  exempt  from  TSCA  section 
8(a)  reporting  requirements.  In  view  of 
EPA's  concerns  about  Bcc  and  its 
interest  in  having  the  opportunity  to 
review  these  substances  and  regulate 
them  as  appropriate,  pending  the 
development  of  exposure  and/or  hazard 
information  should  a  significant  new 
use  be  initiated,  the  Agency  believes 
that  a  TSCA  section  8(a)  rule  for  Bcc 
would  not  meet  all  of  EPA's  regulatory 
objectives. 

2.  Regulate  Bcc  under  TSCA  section  6. 
EPA  must  regulate  under  TSCA  section 
6  if  there  is  a  reasonable  basis  to 
conclude  that  the  manufacture,  import, 
processing,  distribution  in  commerce, 
use,  or  disposal  of  a  chemical  substance 
or  mixture  "presents  or  will  present"  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment.  Based  on 
EPA's  findings  that  there  is  currently  no 
general  commercial  use  of  Bcc,  EPA 
concluded  that  risk  management  action 
under  TSCA  section  6  is  not  necessary 
at  this  time.  This  SNUR  will  allow  the 
Agency  to  address  the  potential  risks 
associated  with  any  intended  significant 
new  use  of  Bcc. 

VI.  Test  Data  and  Other  Information 

EPA  recognizes  that  section  5  of 
TSCA  does  not  require  the  development 
of  any  particular  test  data  before  , 
submission  of  a  MCAN  or  TSCA 
Experimental  Release  Application 
(TERA)  Persons  are  required  only  to 
submit  test  data  in  their  possession  or 
control  and  to  describe  any  other  data 
known  to  or  reasonably  ascertainable  by 
them  (15  U.S.C.  2604(d):  40  CFR  . 
725.160). 

However,  in  view  of  the  potential 
health  risks  posed  by  the  significant 
new  uses  of  Bcc.  EPA  requests  that 
potential  MCAN  or  TERA  submitters 
include  data  that  would  permit  a 
reasoned  evaluation  of  risks  posed  by 
Bcc  when  used  for  an  intended 
significant  new  use.  EPA  also  requests 
that  potential  MCAN  or  TERA 
submitters  include  data  that 
demonstrate  that  the  bacteria  which 
would  be  the  subject  of  the  MCAN  or 
TERA  are  in  fact  in  the  Bcc.  EPA 
encourages  persons  to  consult  with  the 
Agency  before  submitting  an  MCAN  or 
TERA  for  Bcc.  As  part  of  this  optional 
pre-notice  consultation.  EPA  will 
discuss  specific  data  it  believes  are 
necessarv  to  evaluate  a  significant  new 
use  of  Bcc.  EPA  urges  MCAN  or  TERA 
submitters  to  provide  detailed 
information  on  human  and 
environmental  exposures  that  would 
result  or  could  reasonably  be 


anticipated  to  result  from  the  significant 
new  uses  of  Bcc.  In  addition,  EPA 
encourages  persons  to  submit 
information  on  risks  posed  by  Bcc 
compared  to  risks  posed  by  possible 
substitutes.  An  MCAN  or  TERA 
submitted  without  sufficient  data  to 
reasonably  evaluate  risks  posed  by  a 
significant  new  use  of  Bcc  may  increase 
the  likelihood  that  EPA  will  take  action 
under  TSCA  section  5(e). 

Vn.  Applicability  of  Rule  to  Uses 
Occurring  Before  Effective  Date  of  the 
Final  Rule 

EPA  believes  that  the  intent  of  section 
5(a)(1)(B)  of  TSCA  is  best  served  by 
designating  a  use  as  a  significant  new 
use  as  of  the  proposal  date  of  the  SNUR, 
rather  than  as  of  the  effective  date  of  the 
-final  rule.  If  uses  begun  after  publication 
of  the  proposed  SNUR  were  considered 
to  be  ongoing,  rather  than  new.  it  would 
be  difficult  for  EPA  to  establish 
notification  requirements,  because  any 
person  could  defeat  the  SNUR  by 
initiating  the  proposed  significant  new 
use  before  the  proposed  rule  became 
final,  and  then  argue  that  the  use  was 
ongoing. 

Any  person  who.  after  publication  of 
the  proposed  SNUR.  began  commercial 
manufacture,  import,  or  processing  of 
Bcc.  for  the  significant  new  use  in  this 
SNUR.  must  stop  such  activity  before 
the  effective  date  of  the  final  rule.  To 
resume  commercial  manufacture, 
import  or  processing  of  Bcc,  those 
persons  will  have  to  meet  all  applicable 
MCAN  or  TERA  requirements  and  wait 
until  the  notice  review  period, 
including  all  extensions,  expires  before 
engaging  in  any  commercial 
manufacture,  import,  or  processing  of 
Bcc  for  a  significant  new  use.  If, 
however,  persons  who  began 
commercial  manufacture  or  import  of 
Bcc  for  a  significant  new  use  between 
the  proposal  and  the  effective  date  of 
the  final  SNUR  met  the  conditions  of 
advance  compliance  as  codified  at  40 
CFR  725.912,  those  persons  would  be 
considered  to  have  met  the 
requirements  of  the  final  SNUR  for 
those  activities. 

VIII.  Economic  Considerations 

EPA  has  evaluated  the  potential  costs 
of  establishing  a  SNUR  for  potential 
manufacturers,  importers,  and 
processors  of  Bcc.  These  potential  costs 
are  related  to  the  submission  of  MCANs. 
TERAs.  and  the  export  notification 
requirements  of  TSCA  section  12(b). 
EPA  nbtes  that,  the  costs  of  submission 
of  MCANs  or  TERAs  will  not  be 
incurred  by  any  company  unless  that 
company  decides  to  pursue  a  significant 
new  use  as  defined  in  this  SNUR.  The 


Agency's  economic  analysis  is  available 
in  the  public  docket  for  this  rule. 

A.  MCANs  and  TERAs    • 

Because  of  uncertainties  related  to 
predicting  the  number  of  MCANs  or 
TERAs  that  will  be  submitted  as  a  result 
of  this  SNUR,  EPA  is  unable  to  calculate 
the  total  annual  cost  of  compliance  with 
the  final  rule.  However,  EPA  estimates 
that  the  cost  for  preparation  and 
submission  of  an  MCAN  ranges  from 
approxirnately  $7,582  to  $42,736,  which 
includes  the  $2,500  user  fee  required  by 
the  Agency.  EPA  notes  that  small 
businesses  with  aimual  sales  of  less 
than  $40  million  are  subject  to  a 
reduced  user  fee  of  $100.  The  cost  of  a 
TERA  is  estimated  to  range  bom  $6,905 
to  $73,562. 

Based  on  past  experience  with  SNURs 
and  the  low  number  of  Significant  New 
Use  Notices  (SNUNs)  which  are 
submitted  on  an  annual  basis,  EPA 
believes  that  there  would  be  few,  if  any, 
MCANs  or  TERAs  submitted  as  a  result 
of  this  SNUR.  Furthermore,  no  company 
is  required  to  submit  an  MCAN  or  TERA 
for  Bcc  unless  the  company  decides  to 
begin  manufacture,  import,  or 
processing  of  Bcc  for  any  use  other  than 
research  and  development  in  the 
degradation  of  chemicals  via  injection 
into  subsurface  groundwater.  As  a 
result,  EPA  expects  that  companies 
woidd  be  able  to  determine  if  the 
burden  of  submitting  an  MCAN  or 
TERA  would  be  likely  to  create 
significant  adverse  economic  impacts 
for  the  company  prior  to  incurring 
MCAN/TERA-related  costs. 

B.  Export  Notification 

As  noted  in  Unit  n.C,  persons  who 
intend  to  export  a  microorganism 
identified  in  a  proposed  or  final  SNUR 
are  subject  to  the  export  notification 
provisions  of  TSCA  section  12(b)  (15 
U.S.C.  2611(b)).  These  provisions 
require  that  a  company  notify  EPA  of 
the  first  shipment  to  a  particular 
country  of  an  affected  microorganism. 
The  estimated  tost  of  the  TSCA  section 
12(b)(1)  export  notification,  which 
would  be  required  for  the  first  export  to 
a  particular  country  of  a  micjoorganism 
subject  to  this  rule,  is  estimated  to  be 
$158.35  for  the  first  time  that  an 
exporter  must  comply  with  TSCA 
section  12(b)(1)  export  notification 
requirements,  and  $14.43  for  each 
subsequent  export  notification 
submitted  by  that  exporter. 

EPA  is  unable  to  estimate  the  total 
number  of  TSCA  section  12(b) 
notifications  that  will  be  received  as  a 
result  of  this  SNUR,  or  the  total  number 
of  companies  that  will  file  these  notices. 
However.  EPA  expects  that  the  total  cost 


of  complying  with  the  export 
notification  provisions  of  TSCA  section 
12(b)  will  be  limited  based  on  historical 
experience  with  TSCA  section  12(b) 
notifications  and  the  fact  that  no 
companies  have  currently  been 
identified  that  ciurently  market  Bcc 
commercially.  If  companies  were  to 
manufacture  the  microorganisms 
covered  by  this  SNUR  for  export  only, 
these  companies  would  incur  costs 
associated  with  export  notification  even 
if  these  companies  decided  to  forgo  any 
domestic  significant  new  use.  EPA  is 
not  aware  of  any  companies  in  this 
situation,  and  expects  that  any  potential 
impact  would  be  limited  to  the  small 
burden  of  export  notification. 

IX.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4,  1993), 
the  Office  of  Management  and  Budget 
(OMB)  has  determined  that^NURs  are 
not  a  "significant  regulatory  action" 
subject  to  review  by  OMB,  because  they 
do  not  meet  the  criteria  in  section  3(f) 
of  the  Executive  Order. 

B.  Paperwork  Reduction  Act 

According  to  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  an  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
that  requires  OMB  approval  under  the 
PRA,  unless  it  has  been  approved  by 
OMB  and  displays  a  currently  valid 
OMB  control  niunber.  The  OMB  control 
numbers  for  EPA's  regulations,  after 
initial  display  in  the  preamble  of  the 
final  rule  and  in  addition  to  its  display 
on  any  related  collection  instrument,  are 
listed  40  CFR  part  9. 

The  information  collection 
requirements  related  to  this  action  have 
already  been  approved  by  OMB 
piu-suant  to  the  PRA  under  OMB  control 
number  2070-0012  (EPA  ICR  No. 
1188.06).  This  action  does  not  impose 
any  burden  requiring  additional  OMB 
approval.  If  an  entity  were  to  submit  an 
MCAN  or  TERA  to  the  Agency,  the 
annual  burden  is  estimated  to  average 
between  98.96  and  118.92  hours  per 
response  at  an  estimated  reporting  cost 
between  $5,957  and  $7,192  per  MCAN. 
This  burden  estimate  includes  the  time 
needed  to  review  instructions,  search 
existing  data  sources,  gather  and 
maintain  the  data  needed,  and 
complete,  review  and  submit  the 
required  MCAN  or  TERA.  This  burden 
estimate  does  not  include  the  $2,500 


user  fee  submission  of  an  MCAN  ($100 
for  businesses  with  less  than  $40 
million  in  annual  sales). 

Send  any  comments  about  the 
accuracy  of  the  burden  estimate,  and 
any  suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques,  to  the  Director,  OP 
Regulatory  Information  Division  (2137), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  Please  remember  to 
include  the  OMB  control  number  in  «ny 
correspondence,  but  do  not  submit  any 
completed  forms  to  this  address. 

C.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the  . 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  the  Agency  hereby 
certifies  that  promulgation  of  this  SNUR 
will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rationale 
supporting  this  conclusion  is  as  follows. 
A  SNUR  applies  to  any  person 
(including  small  or  large  entities)  who 
intends  to  engage  in  any  activity 
described  in  the  rule  as  a  "significant 
new  use."  By  definition  of  the  word 
"new,"  and  based  on  all  information 
ciurently  available  to  EPA,  it  appears 
that  no  small  or  large  entities  presently 
engage  in  such  activity.  Since  a  SNUR 
only  requires  that  any  person  who 
intends  to  engage  in  such  activity  in  the 
future  must  first  notify  EPA  by 
submitting  an  MCAN  or  TERA,  no 
economic  impact  will  even  occur  until 
someone  decides  to  engage  in  those 
activities.  Although  some  small  entities 
may  decide  to  conduct  such  activities  in 
the  future,  EPA  cannot  presently 
determine  how  many,  if  any,  there  may 
be.  However,  EPA's  experience  to  date 
is  that,  in  response  to  the  promulgation 
of  over  1000  SNURs,  the  Agency 
.receives  fewer  than  10  SNUNs  per  year. 
Of  those  SNUNs  submitted,  none  appear 
to  be  from  small  entities  in  response  to 
any  SNUR.  In  addition,  the  estimated 
reporting  cost  for  submission  of  an 
MCAN  or  TERA  (see  Unit  Vm. A.)  are 
minimal  regardless  of  the  size  of  the 
firm.  Therefore,  EPA  believes  that  the 
potential  economic  impact  of  complying 
with  this  SNUR  is  not  expected  to  be 
significant  or  adversely  impact  a 
substantial  niunber  of  small  entities. 
This  rationale  has  been  provided  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration. 

D.  Unfunded  Mandates  Reform  Act 

Based  on  EPA's  experience  with 
SNURs,  State,  local,  and  tribal 
governments  have  not  been  impacted  by 
these  rulemakings,  and  EPA  does  not  . 
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have  any  reasons  to  believe  that  any 
State,  local,  or  tribal  government  will  be 
impacted  by  this  rulemaking.  As  such. 
EPA  has  determined  that  this  regulatory 
action  does  not  impose  any  enforceable 
dutv,  contain  any  unfunded  mandate,  or 
otherwise  have  any  effect  on  small 
governments  subject  to  the  requirements 
of  sections  202.  203.  204.  or  205  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  {Public  Law  104-4). 

E.  Executive  Order  13132:  Federalism 

This  action  will  not  have  a  substantial 
direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255.  August  10, 
1999). 

F.  Executive  Order  131 75:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

This  rule  does  not  have  tribal 
implicati(ms  because  it  is  not  expected 
to  have  substantial  direct  effects  on 
Indian  Tribes.  This  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments,  nor  does  it  involve  or 
impose  any  requirements  that  affect 
Indian  Tribes.  Accordingly,  the 
requirements  of  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
vvith.lndi(m  Tribal  Governmeiits  (65  FR 
67249.  November  6.  2000).  which  took 
effect  (m  )anuary  6,  2001  do  not  apply 
to  this  rule. 

G.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

This  action  is  not  subjiK;t  to  Executive 
Order  13045.  entitled  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885. 
April  23.  1997).  because  this  is  not  an 
economically  significant  regulatory- 
action  as  defined  by  Executive  Order 
12866.  and  this  action  does  not  address 
environmental  health  or  safety  risks 
disproportionately  affecting  children. 

H.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211.  Actions  Concerning 


Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use  (66 
FR  28355,  May  22.  2.001)  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

/.  National  Technology  Transfer 
Advancement  Act 

In  addition,  since  this  action  does  not 
involve  any  technical  standards,  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note),  does  not 
apply  to  this  action. 

/.  Executive  Order  12898:  Federal 
Actions  to  Address  Environmental 
lustice  in  Minority  Populations  and 
Low-Income  Populations 

This  action  does  not  entail  special 
considerations  of  environmental  justice 
related  issues  as  delineated  by 
Executive  Order  12898,  entitled  Federal 
Actions  to  Address  Environmental 
lustice  in  Minority  Populations  and 
Low-Income  Popidations  (59  FR  7629, 
February  16.  1994). 

K.  Executive  Order  12630: 
Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights 

EPA  has  complied  with  Executive 
Order  12630,  entitled  Governmental 
Actions  and  Interference  with 
Constitutionallv  Protected  Property 
Rights  (53  FR  8859,  March  15,  1988),  by 
examining  the  takings  implications  of 
this  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk  • 
and  Avoidance  of  Unanticipated 
Takings'"  issued  under  the  Executive 
Order. 

L.  Executive  Order  12988:  Civil  Justice 
Reform 

In  issuing  this  rule,  EPA  has  taken  the 
neces.sar>-  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct,  as 
required  by  section  3  of  Executive  Order 
12988.  entitled  Civil  Justice  Reform  (61 
FR  4729,  Februar\  7,  1996). 

M.  Congressional  Review  Act 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  199iB,  generally  provides 


that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  or  Subjects  in  40  CFR  Part  725 

Environmental  protection.  Chemicals. 
Hazardous  substances,  Reporting  and 
recordkeeping  requirements. 

Ualod:  )iine  f>.  2003. 
Charles  M.  Auer. 

Diri'clor.  Office  of  Pnllution  Prevention  and 
Toxics. 

m  Therefore,  40  CFR  part  725  is  amended 
as  follows: 

PART  725— [AMENDED] 

■  1.  TKe  authority  citation  for  part  725 
continues  to  read  as  follows: 

Aulhority:  IS  U.S.C.  2604.  2H07.  2013.  and 
2(i2,'v 

■  2.  By  adding  new  §  725.1075  to  subpart 
M  to  read  as  follows: 

§  725.1 075    BurKholderia  cepacia  complex. 

(a)  Microorganism  and  significant  new 
uses  subject  to  reporting.  (1)  The 
microorganisms  identified  as  the 
Burkholderia  cepacia  complex  defined 
as  containing  the  following  nine 
species,  Burkholderia  cepacia, 
Burkholderia  multivorans,  Burkholderia 
stabilis,  Burkholderia  vietnamiensis, 
Burkholderia  ambifaria.  Burkholderia' 
pyrrocinia.  Burkholderia  cepacia 
genomovar  VIII  {Burkholderia  anthina], 
and  Burkholderia  cepacia  genomovars 
III  and  VI  are  subject  to  reporting  under 
this  section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  use  is  any  use 
other  than  research  and  development  in 
the  degradation  of  chemicals  via 
injection  into  subsurface  groundwater. 
'  (b)  (Reserved! 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Business-Cooperative  Service 

Rural  Housing  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

7  CFR  Parts  1951  and  4284 

RIN  057O-AA4O 

Value-Added  Producer  Grants  and 
Agriculture  Innovation  Centers 

AGENCY:  Rural  Business-Cooperative 
Service,  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Rural  Business- 
Cooperative  Service  proposes  to 
implement  new  regulations  for  value- 
added  producer  grants  (Value-Added 
Producer  Grants)  and  a  new 
demonstration  program  whereby 
agriculture  innovation  centers  provide 
technical  and  other  assistance  to 
agricultural  producers  to  help  them 
establish  businesses  that  produce  and 
sell  value-added  agricultural 
commodities  or  products  (Agriculture 
Innovation  Centers).  The  Agricultural 
Innovation  Center  program  is  authorized 
under  the  Farm  Security  and  Rural 
Investment  Act  of  2002  (2002  Farm 
Bill).  The  2002  Farm  Bill  also  modified 
and  extended  the  authority  of  the 
Secretary  of  the  U.S.  Department  of 
Agriculture  (Secretary)  (USDA)  to  make 
Value-Added  Producer  Grants. 

This  proposed  rule  also  implements 
regulations  in  one  central  location  to 
consolidate  requirements  that  are 
common  to  all  grant  programs 
administered  by  Cooperative  Services 
within  the  Rural  Business-Cooperative 
Service  (RBS).  thereby  avoiding  the 
necessity  of  repeating  elements  shared 
in  common. 

This  proposed  rule  also  amends  the 
regulations  to  reduce  the  matching 
requirement  required  of  certain 
institutions  of  higher  education  with 
respect  to  Rural  Cooperative 


Development  Grants  from  25  percent  to 
5  percent  and  to  adjust  the  scoring 
criteria  to  reflect  this  change. 

Finally,  this  proposed  rme  amends 
the  regulations  to  add  Value-Added 
Producer  Grants  and  Agricultvue 
Innovation  Center  Grants  to  the  list  of 
RBS  programs  covered  by  the  servicing 
regulation. 

DATES:  Written  or  email  comments  on 
this  proposed  rule  must  be  submitted  on 
or  before  August  12.  2003.  The  comment 
period  for  information  collections  under 
the  Paperwork  Reduction  Act  of  1995 
continues  through  August  12.  2003. 
ADDRESSES:  Submit  written  comments, 
in  duplicate,  via  either  the  U.S.  Postal 
Service  or  express  courier.  Comments 
sent  via  the  U.S.  Postal  Service  should 
be  addressed  to  the  Branch  Chief. 
Regulations  and  Paperwork 
Management  Branch.  Rural 
Development.  U.S.  Department  of 
Agriculture,  STOP  0742.  1400 
Independence  Ave..  SW..  Washington. 
DC  20250-0742.  Written  conunents  via 
Federal  Express  Mail,  or  via  another 
mail  courier  service  requiring  a  street 
address,  should  be  addressed  to  the 
same  attention  at  300  7th  Street.  SW., 
3rd  Floor,  Room  701.  Washington,  DC 
20024.  Also,  comments  may  be 
submitted  via  the  Internet  by  addressing 
them  to  comments@rus.usda.gov  and 
must  contain  the  word  "Value-Added" 
in  the  subject  line.  All  written 
conunents  will  be  available  for  public 
inspection  during  regular  work  hours  at 
the  300  7th  Street.  SW..  address  listed 
above. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Haskell.  Assistant  Deputy 
Administrator.  Rural  Business- 
Cooperative  Service,  USDA.  Stop  3250. 
Room  4016, 1400  Independence  Ave.. 
SW..  Washington,  DC  20250-3250, 
telephone  (202)  720-8460,  or  Internet  e- 
mail  James. haskell@usda.^ov. 
SUPPLEMENTARY  INFORMATION: 

Qassificatioii 

This  rule  has  been  reviewed  under 
Executive  Order  12866  and  has  been 
determined  to  be  a  significant  regulatory 
action  by  the  Office  of  Management  and 
Budget. 

Programs  A£fected 

The  Catalog  of  Federal  Domestic 
Assistance  Program  numbers  assigned  to 
these  programs  are  10.352  (Value-Added 
Grants).  10.771  (Rural  Cooperative 


Development  Grants)  and  10.776 
(Agriculture  Innovation  Centers). 

Program  AdmiDistration 

These  programs  are  administered 
through  the  Cooperative  Services 
Program  of  the  Rural  Business- 
Cooperative  Services  Agency  within  the 
Rural  Development  mission  area  of 
USDA  and  delivered  via  the  USDA 
Rtual  Development  state  directors. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  the  Agency  will 
seek  OMB  approval  of  the  collection 
requirements  contained  in  these 
proposed  regulations  for  the  Agriculture 
Innovation  Center  Grant  program. 

The  information  collection 
requirements  associated  with  Value- 
Added  Producer  Grants  and  Rural 
Development  Cooperative  Grants  were 
granted  standard  OMB  approval  under 
control  numbers  0570-0039  and  0570- 
0006. 

Title:  Agriculture  Irmovation  Centers. 

OMB  No.:  New  Collection. 

Abstract:  This  program  will  be 
administered  by  Cooperative  Services 
within  the  Rural  Business-Cooperative 
Service.  The  Farm  Security  and  Rural 
Investment  Act  of  2002  (Pub.  L.  107- 
171,  signed  May  13,  2002)  authorized 
the  Secretary  of  the  U.S.  Department  of 
Agriculture  (USDA)  to  award  grant 
funds  for  a  demonstration  program 
under  which  agricultural  producers  are 
provided  technical  and  business 
development  assistance  enabling  them 
to  produce  and  market  value-added 
products. 

This  is  a  competitive  grant  program 
with  a  matching  funds  requirement.  The 
rulemaking  sets  forth  the  policies  and 
procedures  associated  with  the  grant 
application  and  evaluation  procedures 
and  ongoing  administration 
requirements  for  the  program.  The 
paperwork  burden  associated  with  the 
application  process  and  ongoing 
reporting  is  included  in  this  collection. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  10  hours  per 
response. 

Respondents:  Public  and  private 
entities  engaged  in  research  and 
technical  assistance  for  developing 
value  added  agricultural  products. 

Estimated  Number  of  Respondents: 
25. 
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Estimated  Number  of  Responses  per 
Respondent:  2. 
Estimated  Number  of  Responses:  43. 

Estimate  of  Total  Annual  Burden  on 
Respondents:  416. 

Copies  of  this  information  collection 
can  be  obtained  friun  Cheryl  Thompson, 
Regulations  and  Paperwork 
Management  Branch.  Support  Services 
Division  ai  (202)  692-0043. 

Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  RBS,  including 
whether  the  information  will  have 
practical  utility:  (b)  the  accuracy  of  RBS" 
estimate  of  the  burden  of  the  proposed 
collection  of  information  including  the 
validity  of  the  methodology  and 
assumptions  used:  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Cheryl 
Thompson.  Regulations  and  Paperwork 
Management  Branch,  Support  Services 
Division,  U.S.  Department  of 
Agriculture,  Rural  Development,  STOP 
0742,  1400  Independence  Ave..  SW.. 
Washington.  DC  20250.  All  responses  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  GMB 
approval.  All  comments  will  also 
become  a  matter  of  public  record. 

Environmental  Impact  Statement 

It  is  the  determination  of  the  Secretary 
that  this  action  is  not  a  major  Federal 
action  significantly  affecting  the 
environment.  Therefore,  in  accordance 
with  the  National  Environmental  Policy 
Act  of  1969,  an  Environmental  Impact 
Statement  is  not  required. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  E.O.  12988,  Civil 
Justice  Reform.  In  accordance  with  this 
rule:  (1)  All  state  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted:  (2)  no 
retroactive  effect  will  be  given  to  this 
rule:  and  (3)  administrative  proceedings 
in  accordance  with  7  CFR  part  1 1  must 
be  exhausted  before  bringing  suit  in 
court  challenging  action  taken  under 
this  rule  unless  those  regulations 
speciHcally  allow  bringing  suit  at  an 
earlier  time. 


The  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  state,  local,  and  tribal 
governments  and  the  private  sector. 
Under  section  202  of  the  UMRA.  USDA 
must  prepare  a  written  statement, 
including  a  cost  benefit  analysis,  for 
proposed  and  final  rules  with  "Federal 
mandates"  that  may  result  in 
expenditures  to  state,  local  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  When  such  a  statement 
is  needed  for  a  rule,  section  205  of 
UMRA  generally  requires  USDA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  more  cost 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  II  of  the  UMRA)  for 
state,  local,  and  tribal  governments  or 
the  private  sector.  Therefore  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  UMRA. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
undersigned  has  determined  and 
certified  by  signature  t)f  this  document 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
Regulatory  Flexibility  Act  is  intended  to 
encourage  Federal  agencies  to  utilize 
innovative  administrative  procedures  in 
dealing  with  individuals,  small 
businesses,  small  organizations,  and 
small  governmental  bodies  that  would 
otherwise  be  unnecessarily  adversely 
affected  by  Federal  regulations.  The 
provisions  included  in  this  rule  will  not 
impact  a  substantial  number  of  small 
entities  to  a  greater  extent  than  large 
entities.  Therefore,  no  regulatory 
flexibility  analysis  under  the  Regulatory 
Flexibility  Act  is  necessary. 

Executive  Order  13132,  Federalism 

The  policies  contained  in  this  rule  do 
not  have  any  substantial  direct  effect  on 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Nor  does  this  rule 
impose  substantial  direct  compliance 
costs  on  state  and  local  governments. 
This  rule  is  intended  to  foster 
cooperation  between  the  Federal 
Government  and  the  states  and  local 


governments,  and  reduces,  where 
possible,  any  regulatory  burden 
imposed  by  the  Federal  Government 
that  impedes  the  ability  of  states  and 
local  governments  to  solve  pressing 
economic,  social  and  physical  problems 
in  their  state. 

I.  Background 

Section  6402  of  the  Farm  Security  and 
Rural  Investment  Act  of  2002  (Pub.  L. 
107-171)  (2002  Farm  Bill)  authorized  a 
new  grant  initiative  to  establish  up  to  15 
agriculture  innovation  demonstration 
centers  (Agriculture  Innovation  Centers 
or  AICs)  with  the  intent  of  fostering  the 
ability  of  agricultural  producers  to  reap 
the  benefits  of  producing  and  marketing 
value-added  products.  Section  6401  of 
the  2002  Farm  Bill  expanded  a  value- 
added  producer  grant  program  initially 
established' by  section  231  of  the 
Agricultural  Risk  Protection  Act  of  2000 
(Pub.  L.  106-224).  These  two  provisions 
of  the  2002  Farm  Bill  are  the  subject  of 
this  proposed  rulemaking. 

The  Value-Added  Producer  Grant 
program  was  authorized  in  2000.  Over 
$57,000,000  in  value-added  producer 
grants  have  been  awarded  since  this 
program  was  first  authorized.  This 
proposed  rule  incorporates  the  broader 
standards  for  eligibility  for  future 
producer  grants  and  reflects  some  of  the 
lessons  learned  from  the  experiences  of 
the  U.S.  Department  of  Agriculture  in 
implementing  this  program  over  the 
past  two  years.  For  .example,  we  have 
clarified  that  two  separate  types  of 
grants  are  available,  i.e.,  planning  and 
working  capital  grants,  with  slight 
differences  in  the  respective  application 
requirements  and  evaluation  criteria. 

The  grant  purposes  for  Value-Added 
Producer  grants  are  primarily  to  support 
the  development  and  implementation  of 
business  plans  and  marketing  strategies 
for  value-added  products  and  are  made 
directly  to  agricultural  producers.  The 
2002  Farm  Bill  added  a  new  dimension 
to  value-added  efforts  with  the 
authorization  of  grants  for  a  third  value- 
added  program,  namely  a  demonstration 
program  whereby  the  grant  recipients 
are  to  be  centers  that  provide  technical 
assistance  and  marketing  and 
development  assistance  to  producers. 
The  proposed  rule  contemplates  that  the 
centers  in  question  are  not  new 
buildings,  per  se.  but  may  be  research 
and  resource  centers  operating  under 
the  umbrella  of  an  established  entity. 

The  eligibility  requirements  for  the 
Agriculture  Innovation  Centers 
authorized  in  section  6402  of  the  2002 
Farm  Bill  place  an  emphasis  on  the 
recipients'  capabilities  and  a  plan  and 
board  management  that  reflect  the  needs 
of  the  agricultural  community  in  their 
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state.  Their  mandate  is  to  provide 
technical  assistance  for  marketing  and 
business  development  assistance  to 
enable  agricultural  producers  to 
produce  value-added  agricultural 
products. 

II.  Program  Descriptions 

A.  Value-Added  Producer  Grants 

Value-Added  Agricultural  Product 

The  term  value-added  agricultural 
product  means  any  agricultural 
commodity  or  product  that  has  been 
changed,  produced,  or  segregated  such 
that  the  market  for  the  product  has 
expanded  and  where  the  greater  portion 
of  the  revenue  derived  from  the  value- 
added  activity  accrues  to  the  producer 
of  the  commodity  or  product. 

Use  of  Grant  Funds 

The  purpose  of  this  program  is  to 
enable  producers  of  agricultural 
commodities  to  participate  in  the 
economic  returns  to  be  found  in  the 
value-added  market.  Grants  are  to  be" 
used  to  develop  business  plans  and 
develop  strategies  for  creating  marketing 
opportunities.  Grants  may  also  be  used 
for  feasibility  studies  and  to  provide 
capital  to  establish  alliances  or  business 
ventures  that  allow  the  producers  of  the 
value-added  agricultural  product  to 
better  compete  in  domestic  and 
international  markets. 

Grant  funds  may  not  be  used  for 
planning,  repair,  rehabilitation, 
acquisition,  or  construction  of  a 
building  or  a  facility  (including  a 
processing  facility),  or  for  the  purchase, 
rental,  or  installation  of  fixed 
equipment. 

Eligibility 

Grants  will  be  awarded  only  to 
independent  producers,  eligible 
agricultural  producer  groups,  farmer  or 
rancher  cooperatives  or  majority- 
controlled  producer  based  business 
ventures.  Independent  producers 
include  agricultural  producers,  steering 
committees  of  producers  and  producer- 
owned  corporations  and  associations 
who  do  not  product  the  agricultural 
product  under  contract  or  joint 
ownership  with  any  other  organization. 

Matching  Funds 

Grant  recipients  will  provide 
matching  non-Federal  funds  equal  to  the 
amount  of  the  grant  received.  These 
matching  funds  must  be  provided  in 
advance  of  grant  funding,  such  that  for 
every  dollar  of  grant  that  is  advanced, 
an  equal  amount  of  match  funds  shall 
have  been  funded  prior  to  submitting 
the  request  for  reimbursement. 


B.  Agriculture  Innovation  Centers 
Use  of  Grant  Funds 

Grant  funds  are  to  be  used  for  a 
demonstration  program  whereby  centers 
are  established  to  provide  agricultural 
producers  with  technical  and  business 
development  assistance  for  establishing 
businesses  producing  and  selling  value- 
added  agricultural  products,  assistance 
in  mcu-keting,  market  development  and 
business  planning  and  organizational 
and  development  assistance  to  increase 
the  viability,  growth  and  sustainability 
of  value-added  businesses. 

Grants  may  be  used  for  the  following 
purposes:  applied  research,  consulting 
services,  hiring  of  employees,  the 
making  of  matching  grants,  legal 
services  and  other  related  costs  of 
conducting  the  above  activities.  Funds 
for  these  purposes  may  not  be  used  to 
plan,  repair,  rehabilitate,  acquire,  or 
construct  a  building  or  a  facility 
(including  a  processing  facility)  or  to 
purchase,  rent,  or  install  fixed 
equipment. 

Eligibility 

A  grant  may  be  made  to  an  entity  that 
demonstrates  the  capacity  and  technical 
expertise  to  conduct  the  activities 
described  above.  In  addition  to  the 
capacity  factor,  the  entity  must  provide 
a  plan  with  specific  goals  to  be  met  and 
support  for  the  entity  in  the  agricultural 
community.  Also,  the  entity  must 
demonstrate  that  adequate  resources  (in 
cash  or  in  kind)  are  available,  or  have 
been  committed  for  this  purpose  which 
will  allow  the  grant  recipient  to  achieve 
the  goals  established.  Finally,  the  entity 
must  have  a  board  of  directors  such  that 
there  are  representatives  of  each  of  the 
following  groups  on  the  board:  (a)  The 
two  general  agricultural  organizations 
with  the  greatest  number  of  membejs  in 
the  State  in  which  the  entity  is  located, 
(b)  the  applicable  State  department  of 
agriculture  and  (c)  entities  representing 
the  four  highest  grossing  commodities 
produced  in  the  State,  determined  on 
the  basis  of  annual  gross  cash  sales. 
Trade  associations  are  eligible  to  apply. 

III.  Rural  Cooperative  Development 
Grants  and  Conforming  Amendments 

Section  6015  of  the  2002  Farm  Bill 
reduced  the  match  funding 
requirements  for  rural  cooperative 
development  grants  imposed  on  certain 
institutions  of  higher  learning  from  25 
percent  to  5  percent.  These  institutions 
are  defined  as  "1994  Institutions"  and 
are  listed  by  nanje  in  the  Equity  in 
Educational  Land-Grant  Status  Act  of 
1994  (7  U.S.C.  301  note).  This 
rulemaking  proposes  to  amend  the 
regulation  applicable  to  this  grant 


program  to  provide  for  this  targeted 
reduced  match  funding  requirement. 

The  amendments  proposed  for 
subpart  F  within  7  CFR  part  4284 
conform  the  regulations  for  the  rural ' 
cooperative  development  grant  program 
with  the  newly  implemented  subpart  A 
that  consolidates  provisions  common  to 
all  grant  programs  administered  by 
Cooperative  Ser\'ices  within  RBS. 

List  of  Subjects 

7  CFR  Part  1951 

Grant  programs — Housing  and 
community  development.  Reporting 
requirements.  Rural  development. 

7  CFR  Part  4284 

Agricultural  commodities.  Agriculture 
innovation  centers.  Agricultural 
marketing  research.  Business  and 
industry.  Grant  programs — housing  and 
community  development.  Rural  areas, 
Kural  development.  Value-added. 

Accordingly,  RBS  proposes  to  amend 
Chapters  XVIII  and  XLII.  title  7.  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  4284— <3RANTS 

1 .  The  authority  citation  for  part  4284 
is  revised  to  read  as  follows: 

Authority:  h  U.S.C.  .JOl  and  7  U.S.C.  1989. 
Subpart  F  also  issued  under  7  U.S.C  1932(e) 
Subpart  G  also  issued  under  7  U.S.C 

192R(a)(ll) 
Subpart  |  also  issued  under  7  U.S.C  1621 

note 
Subpart  K  also  issued  under  7  U.S.C.  1621 

note 

2.  Subpart  A  of  part  4284.  consisting 
of  §§4284.1  through  4284.100  is  added 
to  read  as  follows: 

Subparts  B  Through  E — [Reserved] 

Subpart  A — General  Requirements  for 
Cooperative  Services  Grant  Programs 


Sec. 

4284.1  Purpose. 

4284.2  Policv". 
"4284.,<  Definitions. 

4284.4  Appeals. 

4284.5  IReservedj 
4284.0  Applicant  (iligibility. 

4284.7  Electronic  submission. 

4284.8  Grant  approval  and  obligation  of 
fluids. 

4284.9  Grant  (disbursement. 

4284.10  hieligible  grant  purposes. 

4284.11  Award  ro(|iurements. 

4284.12  Reporting  requirements. 

4284.13  Confidentialit\  of  reports. 

4284.14  Grant  sen  icing. 
4284. l.T     Performance  n!\ie\vs. 

4284.15  Otber  considerations. 

4284.17  Member  deliigate  clause. 

4284.18  Audit  re(|uirenients. 

4284.19  Programmatic  cbanges. 
4284.20-4284.log     jReservedj 
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§4284.1     PurpoM. 

The  purpose  of  this  subpart  is  to  set 
forth  definitions  and  requirements 
which  are  common  to  all  grant  programs 
set  forth  in  this  part  administered  by 
Cooperative  Services  within  the  Rural 
Business-Cooperative  Service  (RBS). 
Programs  administered  by  the  Business 
Programs  within  RBS  are  not  affected  by 
this  subpart. 

§4284.2     Policy. 

It  is  the  policy  of  Cooperative  Services 
to  administer  grant  programs  as 
uniformly  as  possible  to  minimize 
unnecessary  inconsistencies  in  the 
administration  of  the  grant  programs 
provided  for  in  this  part.  The  specific 
provisions  or  definitions  provided  in 
the  subparts  that  are  specific  to 
Cooperative  Services  are  supplemental 
to  these  general  provisions.  Where  a 
specific  program  provision  is  expressly 
different  from  what  is  provided  in  this 
subpart,  the  program  specific  subpart 
shall  prevail. 

§4284.3     Definitions. 

Agency — Rural  Business-Cooperative 
Service  (RBS),  an  agency  of  the  United 
States  Department  of  Agriculture 
(USDA),  or  a  successor  agency. 

Agriculture  Producer  Group — An 
organization  that  represents 
Independent  Producers,  whose  mission 
includes  working  on  behalf  of 
Independent  Producers  and  the  majority 
of  whose  membership  and  board  of 
directors  is  comprised  of  Independent 
Producers. 

Agricultural  Product — Plant  and 
animal  products  and  their  by-products 
to  include  forestry  products,  fish  and 
seafood  products. 

Cooperative — A  user-owned  and 
controlled  business  fi'om  which  benefits 
are  derived  and  distributed  equitably  on 
the  basis  of  use. 

Cooperative  Services"  The  office 
within  RBS,  and  its  successor 
organization,  that  administers  programs 
authorized  by  the  Cooperative 
Marketing  Act  of  1926  (7  U.S.C.  451  et 
seq.)  and  such  other  programs  so 
identified  in  USDA  regulations. 

Economic  development — The 
economic  growth  of  an  area  as 
evidenced  by  increase  in  total  income, 
employment  opportunities,  decreased 
out-migration  of  population,  value  of 
production,  increased  diversification  of 
industry,  higher  labor  force 
participation  rates,  increased  duration 
of  employment,  higher  wage  levels,  or 
gains  in  other  measurements  of 
economic  activity,  such  as  land  values. 

Emerging  Market — A  new  or 
developing  market  for  the  applicant. 


which  the  applicant  has  not  « 

traditionally  supplied. 

Farmer  or  Rancher  Cooperative — A 
duly  recognized  farmer  or  rancher 
cooperative  in  good  standing  under 
State  law. 

Fixed  equipment — Tangible  personal 
property  used  in  trade  or  business  that 
would  ordinarily  be  subject  to 
depreciation  under  the  Internal  Revenue 
Code,  including  processing  equipment, 
but  not  including  property  for 
equipping  and  furnishing  offices  such  as 
computers,  office  equipment,  desks  or 
file  cabinets. 

Independent  Producers — Agricultural 
producers,  to  include  individuals,  for 
profit  and  not  for  profit  corporations, 
LLCs,  partnerships  or  LLPs,  solely 
owned  or  controlled  by  producers  who 
do  not  produce  the  agricultural  product 
under  contract  or  joint  ownership  with 
any  other  organization.  An  independent 
producer  can  also  be  a  steering 
committee  composed  of  independent 
agricultural  producers  in  the  process  of 
organizing  an  association  to  operate  a 
value-added  venture  that  will  be  owned 
and  controlled  by  the  independent 
producers  supplying  agricultural 
product  to  the  market. 

Majority-Controlled  Producer-Based 
Business  Venture — A  venture  where 
more  than  50%  of  the  ownership  and 
control  is  held  by  Independent 
Producers  and  or  partnerships,  LLCs, 
LLPs,  corporations  or  cooperatives  that 
are  themselves  100  percent  owned  and 
controlled  by  Independent  Producers. 

Matching  Funds — Cash  or  confirmed 
funding  commitments  from  non-Federal 
sources  unless  otherwise  provided  by 
law.  Unless  otherwise  provided, 
matching  funds  must  be  at  least  equal  to 
the  grant  amount.  Unless  otherwise 
provided,  in-kind  contributions  that 
conform  to  the  provisions  of  7  CFR 
3015.50  and  7  CFR  3019.23,  as 
applicable,  can  be  used  as  matching 
funds.  Examples  of  in-kind 
contributions  include  volunteer  services 
furnished  by  professional  and  technical 
personnel,  donated  supplies  and 
equipment,  and  donated  office  space. 
Matching  funds  must  be  provided  in 
advance  of  grant  funding,  such  that  for 
every  dollar  of  grant  that  is  advemced, 
not  less  than  an  equal  amount  of  match 
funds  shall  have  been  funded  prior  to 
submitting  the  request  for 
reimbursement.  Matching  funds  are 
subject  to  the  same  use  restrictions  as 
grant  funds.  Funds  used  for  an  ineligible 
purpose  will  not  be  considered 
matching  funds. 

National  Office— VSDA  RBS 
headquarters  in  Washington,  D.C. 

Nonprofit  institution — Any 
organization  or  institution,  including  an 


accredited  institution  of  higher 
education,  no  part  of  the  net  earnings  of 
which  may  inure,  to  the  benefit  of  any 
private  shareholder  or  individual. 

Product  segregation — Physical 
separation  of  a  product  or  commodity 
from  similar  products.  Physical 
separation  requires  a  barrier  to  prevent 
mixing  with  the  similar  product. 

Public  body — Any  state,  county,  city, 
township,  incorporated  town  or  village, 
borough,  authority,  district,  economic 
development  authority,  or  Indian  tribe 
on  federal  or  state  reservations  or  other 
federally  recognized  Indian  tribe  in 
rural  areas. 

RFP — Request  for  Proposals. 

Rural  and  rural  area — includes  all  the 
territory  of  a  state  that  is  not  within  the 
outer  boundary  of  any  city  or  town 
having  a  population  of  50,000  or  more 
and  the  urbanized  area  contiguous  and 
adjacent  to  such  city  or  town,  as  defined 
by  the  U.S.  Bureau  of  the  Census  using 
the  latest  decennial  census  of  the  United 
States. 

Rural  Development — A  mission  area 
within  the  USDA  consisting  of  the 
Office  of  Under  Secretary  for  Rural 
Development,  Office  of  Community 
Development,  Rural  Business- 
Cooperative  Service,  Rural  Housing 
Service  and  Rural  Utilities  Service  and 
their  successors. 

State — includes  each  of  the  several 
States,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands  of  the  United 
States,  Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and,  as  may  be  determined  by 
the  Secretary  to  be  feasible,  appropriate 
and  lawful,  the  Freely  Associated  States 
and  the  Federated  States  of  Micronesia. 

State  Office— VSDA  Rural 
Development  offices  located  in  each 
state. 

Value-Added — The  incremental  value 
that  is  realized  by  the  producer  from  an 
agricultural  commodity  or  product  as 
the  result  of  a  change  in  its  physical 
state,  differentiated  production  or 
marketing,  as  demonstrated  in  a 
business  plan,  or  product  segregation. 
Also,  the  economic  benefit  realized  from 
the  production  of  farm  or  ranch-based 
renewable  energy.  Incremental  value 
may  be  realized  by  the  producer  as  a 
result  of  either  an  increase  in  value  to 
buyers  or  the  expansion  of  the  overall 
market  for  the  product.  Examples 
include  milling  wheat  into  flour, 
slaughtering  livestock  or  poultry, 
making  strawberries  into  jam,  the 
marketing  of  organic  products,  an 
identity-preserved  marketing  system, 
and  collecting  and  converting  methane 
from  animal  waste  to  generate  energy. 
Identity-preserved  marketing  systems 
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include  labeling  that  identifies  how  the 
product  was  produced  and  by  whom. 

§4284.4    Appeals. 

Any  appealable  adverse  decision 
made  by  the  Agency  may  be  appealed  in 
accordance  with  USDA  appeal 
regulations  found  at  7  CFR  part  1 1  and 
subpart  B  of  part  1900.  If  the  Agency 
makes  a  determination  that  a  decision  is 
not  appealable,  a  participant  may 
request  that  it  be  reviewed  by  the 
Director  of  the  National  Appeals 
Division. 

§4284.5    [Reserved] 

§4284.6    Applicant  eligibility. 

An  outstanding  judgment  obtained 
against  an  applicant  by  the  United 
States  in  a  Federal  Court  (other  than  in 
the  United  States  Tax  Court),  which  has 
been  recorded;  shall  cause  the  applicant 
to  be  ineligible  to  receive  any  assistance 
until  the  judgment  is  paid  in  full  or 
otherwise  satisfied.  RBS  grant  funds 
may  not  be  used  to  satisfy  the  judgment. 

§  4284.7    Electronic  submission. 

Applicants  and  grant  awardees  are 
encouraged,  but  not  required,  to  submit 
applications  and  reports  in  electronic 
form  as  prescribed  in  requests  for 
proposals  issued  by  USDA  and  in  the 
applicable  grant  agreements. 

§  4284.8    Grant  approval  and  obligation  of 
funds. 

(a)  The  following  statement  will  be 
entered  in  the  comment  section  of  the 
Request  for  Obligation  of  Funds,  which 
must  be  signed  by  the  grantee: 

The  grantee  certifies  that  it  is  in 
compliance  with  and  will  continue  to 
comply  with  all  applicable  laws,  regulations. 
Executive  Orders  and  other  generally 
applicable  requirements,  including  those 
contair  ed  in  7  CFR  pari  4284  and  7  CFR 
parts  3015.  3016,  3017.  3018.  3019  and  3052 
in  effec:t  on  the  date  of  grant  approval,  and 
the  approved  Letter  of  Conditions. 

(b)  (Reserved] 

§4284.9    Grant  disbursement. 

The  Agency  will  determine,  based  on 
7  CFR  parts  3015,  3016  and  3019,  as 
applicable,  whether  disbursement  of  a 
grant  will  be  by  advance  or 
reimbursement.  The  Agency  may  limit 
the  ft^uency  in  which  a  Request  for 
Advance  or  Reimbursement  may  be 
submitted. 

§  4284. 1 0    Ineligible  grant  purposes. 
Grant  funds  may  not  be  used  to: 
(a)  Duplicate  current  services  or 
replace  or  substitute  support  previously 
provided.  If  the  current  service  is 
inadequate,  however,  grant  funds  may 
be  used  to  expand  the  level  of  effort  or 


services  Jbeyond  what  is  currently  being 
provided; 

(b)  Pay  costs  of  preparing  the 
application  package  for  funding  under 
tliis  program; 

(c)  Pay  costs  of  the  project  incurred 
prior  to  the  date  of  grant  approval; 

(d)  Fund  political  activities; 

(e)  Pay  for  assistance  to  any  private 
business  enterprise  which  does  not  have 
a  least  51  percent  ownership  by  those 
who  are  either  citizens  of  the  United 
States  or  reside  in  the  United  States 
after  being  legally  admitted  for 
permanent  residence; 

(f)  Pay  any  judgment  or  debt  owed  to 
the  United  States; 

(g)  Plan,  repair,  rehabilitate,  acquire, 
or  construct  a  building  or  facility 
(including  a  processing  facility); 

(h)  Purchase,  rent  or  install  Fixed 
.  Equipment;  or 

(i)  Pay  for  the  repair  of  privately 
owned  vehicles.  , 

§4284.11    Award  requirements. 

In  addition  to  specific  grant 
requirements,  all  approved  applicants 
will  be  required  to  do  the  following: 

(a)  Enter  into  a  grant  agreement  with 
USDA  in  form  and  substance  similar  to 
the  form  of  agreement  as  may  be 
published  within  or  as  an  appendix  to 
the  applicable  RFP; 

(b)  Submit  a  feasibility  study  and 
business  plan  showing  the  viability  of 
the  venture,  if  any  Federal  grant  and 
matching  funds  are  to  be  used  as 
working  capital: 

(c)  Use  "Request  for  Advance  or 
Reimbursement"  to  request  advances  or 
reimbursements,  as  applicable,  but  not 
more  frequently  than  once  a  month; 

(d)  Maintain  a  financial  management 
system  that  is  acceptable  to  the  Agency; 
and 

(e)  Collect  and  maintain  data  on  race, 
sex  and  national  origin  of  the 
beneficiaries  of  the  project. 

§4284.12    Reporting  requirements. 

Grantees  must  submit  the  following  to 
USDA: 

(a)  A  "Financial  Status  Report"  listing 
expenditures  according  to  agreed  upon 
budget  categories,  on  a  semi-annual 
basis.  Reporting  periods  end  each  March 
31  and  September  30.  Reports  are  due 
30  days  after  the  reporting  period  ends. 

(b)  Semi-annual  performance  reports 
that  compare  accomplishments  to  the 
objectives  stated  in  the  proposal. 
Identify  all  tasks  completed  to  date  and 
provide  documentation  supporting  the 
reported  results.  If  the  original  schedule 
provided  in  the  work  plan  is  not  being 
met,  the  report  should  discuss  the 
problems  or  delays  that  may  affect 
completion  of  the  project.  Objectives  for 


the  next  reporting  period  should  be 
listed.  Compliance  with  any  special 
condition  on  the  use  of  award  funds 
should  be  discussed.  Reports  are  due  as 
provided  in  paragraph  (a)  of  this 
section.  The  supporting  documentation 
for  completed  tasks  include,  but  are  not 
limited  to,  feasibility  studies,  marketing 
plans,  business  plans,  articles  of 
incorporation  and  bylaws  and  an 
accounting  of  how  working  capital 
funds  were  spent. 

(c)  Final  project  performance  reports, 
inclusive  of  supporting  documentation. 
The  final  performance  report  is  due 
within  30  days  of  the  completion  of  the 
project. 

§4284.13    Confidentiality  of  reports. 

All  reports  submitted  to  the  Agency 
will  be  held  in  confidence  to  the  extent 
•  permitted  by  law! 

§4284.14    Grant  servicing. 

Grants  will  be  serviced  in  accordance 
with  7  CFR  part  1951.  subparts  E  and  O. 
Grantees  will  permit  periodic  inspection 
of  the  program  operations  by  a 
representative  of  the  Agency.  All  non- 
confidential information  resulting  ft-om 
the  Grantee's  activities  shall  be  made 
available  to  the  general  public  on  an 
equal  basis. 

§4284.15    Performance  reviews. 

(a)  USDA  will  incorporate 
performance  criteria  in  grant  award 
documentation  and  will  regularly 
evaluate  the  progress  and  performance 
of  grant  awardees. 

(b)  USDA  may  elect  to  suspend  or 
terminate  a  grant  in  all  or  part,  or 
funding  of  a  particular  workplan 
activity,  but  nevertheless  fund  the 
remainder  of  a  request  for  advance  or 
reimbursement,  as  applicable,  where 
USDA  has  determined: 

(1)  That  the  grantee  or  subrecipient  of~ 
grant  funds  has  demonstrated 
insufficient  progress  in  complying  with 
the  terms  of  the  grant  agreement; 

(2)  There  is  reason  to  believe  that 
other  sources  of  joint  funding  have  not 
been  or  will  not  be  forthcoming  on  a 
timely  basis;  or 

(3)  Such  other  cause  as  USDA 
identifies  in  writing  to  the  grantee 
(including  but  not  limited  to  the  use  of 
federal  grant  funds  for  ineligible 
purposes). 

§4284.16    Ottier  considerations. 

(a)  Environmental  review.  All  grants 
made  under  this  subpart  are  subject  to 
the  requirements  of  7  CFR  part  1940, 
subpart  G.  Applications  for  technical 
assistance  or  planning  projects  are 
generally  excluded  from  the 
environmental  review  process  by 
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§  1940.333,  provided  the  assistance  it 
not  rolatod  to  the  development  of  a 
spoc.ifit:  site.  Applicants  for  grant  funds 
must  consider  and  document  within 
their  plans  the  important  environnientiil 
factors  within  the  planning  area  and  the 
potential  environmental  impacts  of  the 
plan  on  the  planning  area,  as  well  as  the 
alternative  planning  strategies  that  were 
reviewed. 

(b)  C7vi7  rights.  All  grants  made  under 
this  subpart  are  subject  to  the 
requirements  of  title  VI  of  the  Civil 
Rights  Act  of  1964,  which  prohibits 
discrimination  on  the  basis  of  race, 
color  and  national  origin  as  outlined  in 
7  CFR  part  1901,  subpart  E.  In  addition, 
the  grants  made  under  this  subpart  are 
subject  to  the  requirements  of  section 
504  of  the  Rehabilitation  Act  of  1973,  as 
amended,  which  prohibits 
discrimination  on  the  basis  of  disability: 
the  requirements  of  the  Age 
Discrimination  Act  of  1975,  which 
prohibits  discrimination  on  the  basis  of 
age;  and  title  III  of  the  Americans  with 
Disabilities  Act,  which  prohibits 
discrimination  on  the  basis  of  disability 
by  private  entities  in  places  of  public 
accommodations.  This  program  will 
also  be  administered  in  accordance  with 
all  other  applicable  Civil  Rights  Law. 

(c)  Other  USDA  regulations.  The  grant 
programs  under  this  part  are  subject  to 
the  provisions  of  the  following 
regulations,  as  applicable: 

(1)  7  CFR  part  3015,  Uniform  Federal 
Assistance  Regulations: 

(2)  7  CFR  part  3016,  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments: 

(3)  7  CFR  part  3017,  Govemmentwide 
Debarment  and  Suspension 
(nonprocurement)  and  Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants): 

(4)  7  CFR  part  3018,  New  Restrictions 
on  Lobbying: 

(5)  7  CFR  part  3019,  Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals  and  Other 
Non-profit  Organizations:  and 

(6)  7  CFR  part  3052,  Audits  of  States, 
Local  Governments  and  Non-profit 
Organizations. 

§4284.17    Member  delegate  clause. 

No  member  of  Congress  shall  be 
admitted  to  any  share  or  part  of  a  grant 
program  or  any  benefit  that  may  arise 
there  from,  but  this  provision  shall  not 
be  construed  to  bar  as  a  contractor 
under  a  grant  a  publicly  held 
corporation  whose  ownership  might 
include  a  member  of  Congress. 


§4284.18    Audit  requirements. 

Grantees  must  comply  with  the  audit 
requirements  of  7  CFR  part  30."»2.  The 
audit  requirements  apply  to  the  years  in 
which  grant  funds  are  rci:eived  and 
years  in  which  work  is  accomplished 
using  grant  funds. 

§4284.19    Programmatic  changes. 
The  Grantee  shall  obtain  piior 
approval  for  any  change;  to  the  scope  or  • 
objectives  of  the  approved  project. 
Failure  to  obtain  prior  approval  of 
changes  to  the  scope  of  work  or  budget 
may  result  in  suspension,  termination 
and  recover}'  of  grant  funds. 

§§4284.204-284.100    [Reserved] 

3.  Subpart  I  of  part  4284.  consisting  of 
§§4284.901  through  4284.1000  is  added 
to  read  as  follows: 

Subpart  J— Value-Added  Producer 
Grants 

Sec. 

4284.001  Purpose. 

4284.002  Policy. 

4284.00:)     Program  udniiiilslralion. 
4284.004     Definilions. 
4284.00.5-006     |  Reserved  | 

4284.007  Eligibilily  lor  grant  iissisfance. 

4284.008  list!  ofgrHiit  Hiul  iiiaU  liii)}>  I'unds. 
4284. OUO     Lin)italioes  on  use  of  fiiiids. 

4284.010  Application  pr(M:essing. 

4284.011  KvaluHlion  screening. 
4,i84.012     Evaiiialion  process. 
4'J84.01.1     Evaluation  criteria  and  weights. 
4284.014     Crant  closing. 
4284.01.5-4284.000     IReserved]  ' 
4284.1000    OMB  control  number. 

§4284.901     Purpose. 

This  subpart  implements  the  value-, 
added  agricultural  product  market 
development  grant  program  (Value- 
Added  Producer  Grants)  administered 
by  the  Rural  Business-Cooperative 
Service  whereby  grants  are  made  to 
enable  producers  to  develop  businesses 
that  produce  and  market  value-added 
agricultural  products. 

§4284.902    Policy. 

It  is  the  policy  of  the  Secretary  of 
Agriculture  to  fund  a  broad  diversity  of 
projects  that  help  increase  the 
agricultural  producers'  customer  base 
and  share  of  the  food  and  agricultural 
system  profit,  including  projects  likely 
to  increase  the  profitability  and  viability 
of  small  and  medium-sized  farms  and 
ranches. 

§  4284.903    Program  Administration. 

The  Value-Added  Producer  Grant 
program  is  administered  by  Cooperative 
Services  within  the  Agency, 

§4284.904    Definitions. 

Planning  Grants.  Grants  to  facilitate 
the  development  of  a  deHned  program 


of  economic  activities  to  determine  the 
viability  of  a  pottintial  value-added 
venture,  including  feasibility  studies, 
marketing  strategies,  business  plans  and 
legal  evaluations. 

Working  Capital  Grants.  Grants  to 
provide  funds  to  operate  ventures  and 
pay  the  normal  e.xpen.ses  of  the  venture 
that  are  eligible  uses  of  grant  funds. 

§§4284.905-906    [Reserved] 

§  4284.907    Eligibility  for  grant  assistanc«>. 

(a)  The  proposed  project  must 
generate  Value-Added  for  an 
Agricultural  Product. 

(b)  Independent  Producers, 
Agricultural  producer  groups.  Farmcjr  or 
Rancher  cooperatives  and  Majority- 
Controlled  Producer-Based  BusintJss 
Ventures,  are  eligible  for  grants  under 
this  subpart. 

(c)  Applicants  that  are  a  Farmer  or 
Rancher  cooperative,  an  Agriculture 
producer  group  or  a  Majority-Controlled 
Producer-Based  Business  Venture  must 
be  entering  into  an  Emerging  Market  as 
a  result  of  the  proposed  project. 
Independent  Producers  do  not  have  to 
be  entering  into  an  Emerging  Market. 

(d)  No  project  may  be  the  subject  of 
more  than  one  Planning  Grant  or  more 
than  one  Working  Capital  Grant.  The 
same  project  may,  however,  be  awarded 
one  Planning  Grant  and  subsequently 
apply  for  and  receive  a  Working  Capital 
Grant. 

(e)  Not  more  than  one  project  per 
applicant  may  receive  grant  funding 
under  this  subpart. 

(f)  The  total  amount  provided  to  any 
grant  recipient  shall  not  exceed 
$500,000. 

§  4284.908    Use  of  grant  and  matching 
funds. 

(a)  An  application  may  be  for  either 
a  Planning  Grant  or  a  Working  Capital 
Grant,  but  not  both. 

(b)  Grant  funds  may  be  used  to  pay  up 
to  50  percent  of  the  costs  for  carrying 
out  relevant  projects.  Matching  funds 
must  be  provided  for  the  balance  of 
costs. 

(c)  Matching  funds  may  only  be  used 
for  the  same  purposes  allowed  for  grant 
funds. 

(d)  Planning  Grant  funds  may  be  used 
to  develop  a  business  plan  or  perform  a 
feasibility  study  to  establish  a  viable 
marketing  opportunity  for  a  value-added 
producer.  These  uses  include,  but  are 
not  limited  to,  the  following: 

(1)  Conduct,  or  hire  a  qualified 
consultant  to  conduct,  a  feasibility 
analysis  of  the  proposed  value  added 
project  to  help  determine  the  potential 
success  of  the  project: 

(2)  Develop,  or  hire  a  qualified 
consultant  to  develop,  a  business 
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operations  plan  that  provides 
comprehensive  detail  on  the 
management,  planning  and  other 
operational  aspects  of  the  proposed 
project:  and 

(3)  Develop,  or  hire  a  qualiHed 
consultant  to  develop,  a  marketing  plan 
for  the  proposed  value-added  product(s) 
including  the  identiflcation  of  a  market 
window,  potential  buyers,  a  description 
of  the  distribution  system  and  possible 
promotional  campaigns; 

(e)  Working  Capital  Grant  funds  may 
be  used  to  provide  capital  to  establish 
alliances  or  business  ventures  that  allow 
the  producer  of  the  value-added 
agricultural  product  to  better  compete  in 
domestic  or  international  markets. 
These  uses  include,  but  are  not  limited 
to,  the  following: 

(1)  Establish  a  working  capital  » 
account  to  fund  operations  prior  to 
obtaining  sufficient  cash  flow  from 
operations: 

(2)  Hire  counsel  to  provide  legal 
advice  and  to  draft  organizational  and 
other  legal  documents  related  to  the 
proposed  venture; 

(3)  Hire  a  Certified  Public  Accountant 
or  other  qualified  individual  to  design 
an  accounting  system  for  the  proposed 
venture;  and 

(4)  Pay  salaries,  utilities  and  other 
operating  costs  such  as  inventory 
financing,  the  purchase  of  office 
equipment,  computers  and  supplies  and 
finance  other  related  activities. 

§  4284.909    Limitations  on  use  of  funds. 

In  addition  to  the  limitations 
provided  in  7  CFR  subpart  A,  neither 
grant  nor  matching  funds  may  be  used 
to  fund  architectural  or  engineering 
design  work,  or  other  planning  work,  for 
a  physical  facility. 

§  4284.91 0    Application  processing. 

(a)  Applications.  USDA  will  solicit 
applications  on  a  competitive  basis  by 
publication  of  one  or  more  RFPs.  Unless 
otherwise  specified  in  the  applicable 
RFP.  applicants  must  file  an  original 
and  one  copy  of  the  required  forms  and 
a  proposal. 

(b)  Required  forms.  The  following 
forms  must  be  completed,  signed  and 
submitted  as  part  of  the  application 
package.  Other  forms  may  be  required. 
This  will  be  published  in  the  applicable 
RFP. 

(1)  "Application  for  Federal 
Assistance." 

(2)  "Budget  Information — Non- 
Construction  Programs." 

(3)  "Assurances — Non-Construction 
Programs." 

(c)  Proposal.  Each  proposal  must 
contain  the  following  elements. 
Additional  elements  may  be  published 
in  the  applicable  RFP. 


(1)  Title  page. 

(2)  Table  of  contents. 

(3)  Executive  summary.  A  summary  of 
the  proposal  should  briefly  describe  the 
project  including  goals,  tasks  to  be 
completed  and  other  relevant 
information  that  provides  a  general 
overview  of  the  project.  In  this  section 
the  applicant  must  clearly  state  whether 
the  application  is  for  a  Planning  Grant 
or  a  Working  Capital  Grant  and  the 
amount  requested. 

(4)  Eligibility.  The  narrative  must 
include  a  detailed  discussion  of  how  the 
applicant  meets  the  eligibility 
requirements. 

(5)  Proposal  narrative.  The  narrative 
portion  of  the  proposal  must  include, 
but  is  not  limited  to,  the  following: 

(i)  Project  title.  The  title  of  the 
proposed  project  must  be  brief  not  to 
exceed  75  characters,  yet  describe  the 
essentials  of  the  project. 

(ii)  Information  sheet.  A  separate  one 
page  information  sheet  listing  each  of 
the  evaluation  criteria  referenced  in  the 
RFP  followed  by  the  page  numbers  of  all 
relevant  material  and  documentation 
contained  in  the  proposal  that  address 
or  support  the  criteria. 

(iii)  Goals  of  the  project.  A  clear 
statement  of  the  ultimate  goals  of  the 
project.  There  must  be  an  explanation  of 
how  a  market  will  be  expanded  and  the 
degree  to  which  incremental  revenue 
will  accrue  to  the  benefit  of  the 
agricultural  producer(s). 

(iv)  Work  plan.  The  narrative  must 
contain  a  description  of  the  project  and 
set  forth  the  tasks  involved  in 
reasonable  detail. 

(v)  Performance  evaluation  criteria. 
Performance  criteria  suggested  by  the 
applicant  for  incorporation  in  the  grant 
award  in  the  event  the  proposal  receives 
grant  funding  under  this  subpart.  These 
suggested  criteria  are  not  binding  on 
USDA. 

(vi)  Proposal  evaluation  criteria.  Each 
of  the  proposal  evaluation  criteria 
referenced  in  the  RFP  must  be 
addressed,  specifically  and 
individually,  in  narrative  form. 

(6)  Verification  of  matching  funds. 
Applicants  must  provide  a  budget  to 
support  the  work  plan  showing  all 
sources  and  uses  of  funds  during  the 
project  period.  Applicants  will  be 
required  to  verify  matching  funds,  both 
cash  and  in-kind.  Sufficient  information 
should  be  included  such  that  USDA  can 
verify  all  representations. 

(7)  Certification.  Applicants  must 
certify  that  matching  funds  will  be 
available  at  the  same  time  grant  funds 
are  anticipated  to  be  spent  and  that 
matching  funds  will  be  spent  in  advance 
of  grant  funding,  such  that  for  every 
dollar  of  grant  that  is  advanced,  not  less 


than  an  equal  amount  of  match  funds 
will  have  been  funded  prior  to 
submitting  the  request  for 
reimbursement. 

§4284.911     Evaluation  screening. 

The  Agency  will  conduct  an  initial 
screening  of  all  proposals  to  determine 
whether  the  applicant  is  eligible  and 
whether  the  application  is  complete  and 
sufficiently  responsive  to  the 
requirements  set  forth  in  the  RFP  to 
allow  for  an  informed  review.  Failure  to 
address  any  of  the  required  evaluation 
criteria  will  disqualify  the  proposal. 
Submissions  which  do  not  pass  the 
initial  screening  may  be  returned  to  the 
Applicant.  If  the  submission  deadline 
has  not  expired  and  time  permits, 
returned  applications  may  be  revised 
and  re-submitted. 

§4284.912    Evaluation  process. 

(a)  Applications  will  be  evaluated  by 
agricultural  economists  or  other 
technical  experts  appointed  by  the 
Agency. 

(b)  After  all  proposals  have  been 
evaluated  and  scored  in  accordance 
with  the  point  allocation  specified  in 
the  applicable  RFP.  Agency  officials 
will  present  to  the  Administrator  of  RBS 
a  list  of  all  applications  in  rank  order, 
together  with  funding  level 
recommendations. 

(c)  The  Administrator  reserves  the 
right  to  award  additional  points,  as 
specified  in  the  applicable  RFP,  to 
accomplish  agency  objectives  (eg-  to 
ensure  geographic  distribution, 
distribution  of  a  commodity  or 
accomplish  presidential  initiatives.)  The 
maximum  number  of  points  that  can  be 
added  to  an  application  cannot  exceed 
ten  percent  of  the  total  points  of  the    « 
original  score. 

(d)  After  giving  effect  to  the     v 
Administrator's  point  awards, 
applications  will  be  funded  in  rank 
order  until  all  available  funds  have  been 
obligated. 

(e)  In  the  event  an  insufficient  number 
of  eligible  applications  are  received  in 
response  to  a  given  RFP,  time 
permitting,  subsequent  rounds  of 
competition  will  be  initiated  by 
publishing  subsequent  RFPs. 

(f)  Unless  a  proposal  is  withdrawn, 
eligible  but  unfunded  proposals  from 
preceding  competitions  in  a  given  fiscal 
year  will  be  considered  for  funding  in 
subsequent  competitions  in  the  same 
fiscal  year. 

§  4284.91 3    Evaluation  criteria  and  weights. 

Unless  supplemented  in  a  RFP,  the 
Criteria  listed  in  this  section  will  be 
used  to  evaluate  proposals  submitted 
under  this  subpart.  "The  distribution  of 
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points  to  be  awarded  per  criterion  will 
be  identified  in  the  applicable  RFP. 

(a)  Planning  grants.  (1)  Nature  of  the 
proposed  venture.  Projects  will  be 
evaluated  for  technological  feasibility, 
operational  efficiency,  profltability. 
sustainability  and  the  likely 
improvement  to  the  local  rural 
economy.  Points  will  be  awarded  based 
on  the  greatest  expansion  of  markets 
and  increased  returns  to  producers. 
Evaluators  may  rely  on  their  own 
knowledge  and  examples  of  similar 
ventures  described  in  the  proposal  to 
form  conclusions  regarding  this 
criterion. 

(2)  Qualifications  of  those  doing  work. 
Proposals  will  be  reviewed  for  whether 
the  personnel  who  are  responsible  for 
doing  proposed  tasks,  including  those 
hired  to  do  studies,  have  the  necessary 
qualifications.  If  a  consultant  or  others 
are  to  be  hired,  more  points  may  be 
awarded  if  the  proposal  includes 
evidence  of  their  availability  and 
commitment  as  well. 

(3)  Project  leadership.  The  leadership 
abilities  of  individuals  who  are 
proposing  the  venture  will  be  evaluated 
as  to  whether  they  are  sufficient  to 
support  a  conclusion  of  likely  project 
success.  Credit  may  be  given  for 
leadership  evidenced  in  community  or 
volunteer  efforts. 

(4)  Commitments  and  support. 
Producer  commitments  will  be 
evaluated  on  the  basis  of  the  number  of 
Independent  Producers  currently 
involved  as  well  as  how  many  may 
potentially  be  involved,  and  the  nature, 
level  and  quality  of  their  contributions. 
End  user  commitments  will  be 
evaluated  on  the  basis  of  potential 
markets  and  the  potential  amount  of 
output  to  be  purchased.  Proposals  will 
Be  reviewed  for  evidence  that  the 
project  enjoys  third  party  support  and 
endorsement,  with  emphasis  placed  on 
financial  and  in  kind  support  as  well  as 
technical  assistance. 

(5)  Work  plan/Budget.  The  work  plan 
will  be  reviewed  for  to  whether  it 
provides  specific  and  detailed  planning 
task  descriptions  that  will  accomplish 
the  project's  goals  and  the  budget  will 
be  reviewed  for  a  detailed  breakdown  of 
estimated  costs  associatcsd  with  the 
planning  activities.  The  budget  must 
present  a  detailed  breakdown  of  all 
estimated  costs  associated  with  the 
planning  activities  and  allocate  these 
costs  among  the  listed  tasks.  Points  may 
not  be  awarded  unless  sufficient  detail 
is  provided  to  determine  whether  or  not 
funds  are  being  used  for  qualified 
purposes.  Matching  funds  as  well  as 
grant  funds  must  be  accounted  for  in  the 
budget  to  receive  points. 


(6)  Amount  requested.  Points  will  be 
awarded  based  on  the  size  of  the  grant 
request.  (Generally,  requests  for  lower 
amounts  will  receive  a  higher  score  for 
this  criterion  than  higher  requests.  The 
points  to  bo  awarded  and  request  ranges 
will  be  established  in  the  applicable 
RFP. 

(7)  Project  cost  per  owner- producer. 
This  is  calculated  by  dividing  the 
amount  of  Federal  funds  requested  by 
the  total  number  of  producers  that  are 
owners  of  the  venture.  Points  to  be 
awarded  will  be  established  in  the 
applicable  RFP. 

(8)  Presidential  initiatives.  Points  may 
be  awarded  for  proposals  that  focus  on 
Presidential  initiatives.  Descriptions  of 
these  initiatives  and  the  points  to  be 
awarded  will  be  established  in  the 
applicable  RFP. 

(b)  Working  capital  grants.  (1) 
Business  viability.  Proposals  will  be 
evaluated  on  the  basis  of  the  technical 
and  economic  feasibility  and 
sustainability  of  the  venture  and  the 
efficiency  of  operations. 

(2)  Customer  base/increased  returns. 
Proposals  that  dem<mstrate  strong 
growth  in  a  market  or  customer  base  and 
greater  value-added  revenue  accruing  to 
producer-owners  will  receive  more 
points  than  those  that  demonstrate  less 
growth  in  markets  and  realized  Value- 
Added  returns. 

(3)  Commitments  and  support. 
Producer  commitments  will  be 
evaluated  on  the  basis  of  the  number  of 
Independent  Producers  currently 
involved  as  well  as  how  many  may 
potentially  be  involved,  and  the  nature 
and  level  and  quality  of  their 
contributions.  End  user  commitments 
will  be  evaluated  on  the  basis  of 
identified  markets,  letters  of  intent  or 
contracts  from  potential  buyers  and  the 
amount  of  output  to  be  purchased. 
Proposals  will  be  revi<;wed  for  evidence 
that  the  project  enjoys  third  party 
support  and  endorsement,  with 
emphasis  placed  on  financial  and  in 
kind  support  as  well  as  technical 
assistance. 

{4}  Management  team/work  force.  The 
education  and  capabilities  of  project 
managers  and  those  who  will  operate 
the  venture  must  reflect  the  skills  and 
experience  necessary  to  effect  project 
success.  The  availability  and  quality  of 
the  labor  force  needed  to  operate  the 
venture  will  also  be  evaluated. 
Proposals  that  reflect  successful  track 
records  managing  similar  projects  will 
receive  higher  points  for  this  criterion 
than  those  that  do  not  reflect  successful 
track  records. 

(5)  Work  plan/Budget.  The  work  plan 
will  be  reviewed  for  whether  it  provides 
specific  and  detailed  planning  task 


descriptions  that  will  accomplish  the 
project's  goals  and  the  budget  will  be 
reviewed  for  a  detailed  breakdown  of 
estimated  costs  associated  with  the 
planning  activities.  The  budget  must 
present  a  detailed  breakdown  of  all 
estimated  costs  associated  with  the 
venture's  operations  and  allocate  these 
costs  among  the  listed  tasks.  Points  may 
not  be  awarded  unless  sufficient  detail 
is  provided  to  determine  whether  or  not 
funds  are  being  used  for  qualified 
purposes.  Matching  funds  as  well  as 
grant  funds  must  be  accounted  for  in  the 
budget  to  receive  points. 

(6)  Amount  requested.  Points  will  be 
awarded  based  on  the  size  of  the  grant 
request.  Requests  for  lower  amounts 
will  receive  a  higher  score  for  this 
criterion  than  higher  requests.  The 
points  to  be  awarded  and  request  ranges 
will  be  established  in  the  applicable 
RFP. 

(7)  Project  cost  per  owner-producer. 
This  is  calculated  by  dividing  the 
amount  of  Federal  funds  requested  by 
the  total  number  of  producers  that  are 
owners  of  the  venture.  Points  to  be 
awarded  will  be  established  in  the 
applicable  RFP. 

(8)  Presidential  initiatives.  Points  may 
be  awarded  for  proposals  that  focus  on 
Presidential  initiatives.  Descriptions  of 
these  initiatives  and  the  points  to  l)e 
awarded  will  be  established  in  the 
applicable  RFP. 

§  4284.91 4    Grant  closing. 

(a)  Letter  of  conditions.  The  Agency 
will  notify  an  approved  applicant  in 
writing,  setting  out  the  conditions  under 
which  the  grant  will  be  made. 

(b)  Applicant's  intent  to  meet 
conditions.  Upon  reviewing  the 
conditions  and  requirements  in  the 
letter  of  conditicms,  the  applicant  must 
complete,  sign  and  return  the  Agency's 
"Letter  of  Intent  to  Meet  Conditions." 
or.  if  certain  conditions  cannot  be  met. 
the  applicant  may  propose  alternate 
conditions  to  the  Agency.  The  Agency 
must  concur  with  any  changes  proposed 
to  the  letter  of  conditions  by  the 
applicant  before  the  application  will  be  ' 
further  processed. 

(c)  Grant  agreement.  The  Agency  and 
the  grantee  must  sign  the  Agency's 
"Value-Added  Producer  Grant 
Agreement"  prior  to  the  advance  of 
funds. 

§§4284.915-999   JReserved] 

§4284.1000    OMB  control  numt>er. 

The  reporting  and  recordkeeping 
requirements  contained  in  this  subpart 
have  been  approved  by  the  Office  of 
Management  and  have  been  assigned 
OMB  control  number  0570-0039  in 
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accordance  with  the  Paperwork 
Reduction  Act  of  1995. 

4.  Subpart  K  of  part  4284.  consisting 
of  §§4284.1001  through  4284.1100  is 
added  to  read  as  follows: 

Sul>part  K— Agriculture  Innovation 
Demonstration  Centers 

Sec. 

4284.1001  Purpose. 

4284.1002  Policy. 

4284.1003  Program  administration. 

4284.1004  Definitions. 
4284.1005-1006     (Reserved) 

4284.1007  Eligibility  for  grant  assistance. 

4284.1008  Use  of  grant  funds. 

4284.1009  Application  processing. 

4284.1010  Evaluation  screening. 

4284.1011  Evaluation  process. 

4284.1012  Evaluation  criteria  and  weights. 

4284.1013  Grant  closing. 
4284.1014—4284.1100     (Reserved) 

§4284.1001     Purpose. 

This  subpart  implements  a 
demonstration  program  administered  by 
the  Rural  Business-Cooperative  Service 
whereby  g?  ants  are  made  to  innovation 
centers  responsible  for  providing 
technical  and  business  development 
assistance  to  agricultural  producers 
seeking  to  engage  in  the  marketing  or 
the  production  of  value-added  products. 

§4284.1002    Policy. 

It  is  the  policy  of  the  Secretary  of 
Agriculture  to  fund  centers  which 
evidence  broad  support  from  the 
agricultural  community  in  the  state  or 
region,  significant  coordination  with 
end  users  (processing  and  distribution 
companies  and  regional  grocers), 
strategic  alliances  with  entities  having 
technical  research  capabilities  and  a 
focused  delivery  plan  for  reaching  out  to 
the  producer  community.  It  is  also  the 
policy  of  the  Secretary,  using  the 
research  and  technical  services  of  the 
U.S.  Department  of  Agriculture,  to  assist 
the  grantees  in  establishing  Centers. 
This  program  is  not  intended  to  fund 
scientific  research. 

§  4284.1 003    Program  administration. 

The  Agriculture  Innovation 
Demonstration  Center  program  is 
administered  by  Cooperative  Services 
within  the  Agency. 

§4284.1004    Definitions. 

Board  of  Directors — The  group  of 
individuals  that  govern  the  Center. 

Center — The  Agriculture  Innovation 
Center  to  be  established  and  operated  by 
the  grantees.  It  may  or  may  not  be  an 
independent  legal  entity,  but  it  must  be 
independently  governed  in  accordance 
with  the  requirements  of  this  subpart. 

Qualified  Board  of  Directors — A 
Board  of  Directors  that  includes 


representatives  from  each  of  the 
following  groups: 

(1)  The  two  general  agricultural 
organizations  with  the  greatest  number 
of  members  in  the  State  in  which  the 
Center  is  located. 

(2)  The  State  department  of 
agriculture,  or  equivalent,  of  the  State  in 
which  the  Center  is  located  and 

(3)  Entities  representing  the  four 
highest  grossing  commodities  produced 
in  the  State  in  which  the  Center  is 
located,  as  determined  on  the  basis  of 
annual  gross  cash  sales. 

Producer  Services — are  those  services 
to  be  provided  by  the  Centers  to 
agricultural  producers.  Producer 
services  consist  of  the  following  types  of 
services: 

(1)  Technical  assistance,  consisting  of 
engineering  services,  applied  research, 
scale  production,  and  similar  services, 
to  enable  the  agricultural  producers  to 
establish  businesses  to  produce  value- 
added  agricultural  commodities  o'r 
products; 

(2)  Assistance  in  marketing,  market 
development  and  business  planning, 
including  advisory  services  with  respect 
to  leveraging  capital  assets;  and 

(3)  Organizational,  outreach  and 
development  assistance  to  increase  the 
viability,  growth  and  sustainability  of 
businesses  that  produce  value-added 
agricultural  commodities  or  products. 

§§4284.1005-1006    [Reserved] 

§  4284.1 007    Eligibility  for  grant  assistance. 

Non-profit  and  for-profit  corporations, 
institutions  of  higher  learning  and  other 
entities,  including  a  consortium  where  a 
lead  entity  has  been  designated  and 
agrees  to  act  as  funding  agent,  that  meet 
the  following  requirements  are  eligible 
for  grant  assistance: 

(a)  The  entity — 

(1)  Has  provided  services  similar  to 
those  listed  for  Producer  Services;  or 

(2)  Demonstrates  the  capability  of 
providing  Producer  Services; 

(b)  The  application  includes  a  plan 
that  meets  the  requirements  of 
§4284.1009(c)(5)(iv)  that  also  outlines— 

(1)  The  support  for  the  entity  in  the 
agricultural  community; 

(2)  The  technical  and  other  expertise 
of  the  entity; 

(3)  Thegoals  of  the  entity  for 
increasing  and  improving  the  ability  of 
local  agricultural  producers  to  develop 
markets  and  processes  for  value-added 
agricultural  commodities  or  products; 

(c)  The  entity  demonstrates  that 
adequate  resources  (in  cash  or  in  kind) 
are  available,  or  have  been  committed  to 
be  made  available  to  the  entity,  to 
increase  and  improve  the  ability  of  local 
agricultural  producers  to  develop 


markets  and  processes  for  value-added 
agricultural  commodities  or  products; 
and 

(d)  The  proposed  Center  has  a 
Qualified  Board  of  Directors. 

§  4284.1008    Use  of  grant  funds. 

Grant  funds  may  be  used  to  assist 
eligible  recipients  in  establishing 
Centers  that  provide  Producer  Ser\'ices 
and  may  only  be  used  to  support 
operations  of  the  Center  that  directly 
relate  to  providing  Producer  Services. 
Grant  funds  may  be  used  for  the 
following  purposes,  subject  to  the 
limitations  set  forth  in  §4284.10: 

(a)  Consulting  services  for  legal, 
accounting  and  technical  services  to  be 
used  by  the  grantee  in  establishing  and 
operating  a  Center; 

(b)  Hiring  of  employees,  at  the 
discretion  of  the  Qualified  Board  of 
Directors; 

(c)  The  making  of  matching  grants  to 
agricultural  producers,  individually  not 
to  exceed  $5,000,  where  the  aggregate 
cimount  of  all  such  matching  grants 
made  by  the  grantee  does  not  exceed 
$50,000; 

(d)  Applied  research; 

(e)  Legal  services;  and 

(f)  Such  other  related  purposes  as  the 
Agency  may  announce  in  the  RFP. 

§4284.1009    Application  processing. 

(a)  Applications.  USDA  will  solicit 
applications  on  a  competitive  basis  by 
publication  of  one  or  more  Requests  for 
Proposals  (RFPs).  Unless  otherwise 
specified  in  the  applicable  RFP, 
applicants  must  file  an  original  and  one 
copy  of  the  required  forms  and  a 
proposal. 

(b)  Required  forms.  The  following 
forms  must  be  completed,  signed  and 
submitted  as  part  of  the  application     . 
package.  Other  OMB  approved  forms 
may  be  required.  This  will  be  published 
in  the  applicable  RFP. 

(1)  "Application  for  Federal 
Assistance." 

(2)  "Budget  Information — Non- 
Construction  Programs." 

(3)  "Assurances — Non-Construction 
Programs." 

(c)  Proposal.  Each  proposal  must 
contain  the  following  elements. 
Additional  elements  may  be  published 
in  the  applicable  RFP. 

(1)  Title  page. 

(2)  Table  of  contents. 

(3)  Executive  summary.  A  summary  of 
the  proposal  should  briefly  describe  the 
project  including  goals,  tasks  to  be 
completed  and  other  relevant 
information  that  provides  a  general 
overview  of  the  project  and  the  amount 
requested. 
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(4)  Eligibility.  A  detailed  discussion 
describing  how  the  applicant  meets  the 
eligibility  requirements. 

(5)  Proposal  narrative.  The  narrative 
portion  of  the  proposal  must  include, 
but  is  not  limited  to,  the  following: 

(i)  Project  title.  The  title  of  the 
proposed  project  must  be  brief,  not  to 
exceed  75  characters,  yet  describe  the 
essentials  of  the  project. 

(ii)  Information  sheet.  A  separate  one 
page  information  sheet  listing  each  of 
the  evaluation  criteria  referenced  in  the 
RFP  followed  by  the  page  numbers  of  all 
relevant  material  and  documentation 
contained  in  the  proposal  that  address 
or  support  the  criteria. 

(iii)  Goals  of  the  project.  The  first  part 
of  this  section  should  list  each  Provider 
Service  to  be  offered  by  the  Center.  The 
second  part  of  this  section  should  list 
one  or  more  specific  goals  relating  to 
increasing  and  improving  the  ability  of 
identified  local  agricultural  producers  to 
develop  a  market  or  process  for  value- 
added  agricultural  commodities  or 
products. 

(iv)  Work  plan.  Actions  that  must  be 
taken  in  order  for  the  Provider  Services 
to  be  available  from  the  Center.  Each 
action  listed  should  include  a  target 
date  by  which  it  will  be  completed. 
General  start  up  tasks  should  be  listed, 
followed  by  specific  tasks  listed  for  each 
Provider  Service  to  be  offtiod.  as  well 
as  tasks  associated  with  the  start  of 
operations.  The  tasks  associateil  with 
the  start  of  operatic>ns  should  include  a 
focused  marketing  and  delivery  plan 
directed  to  the  local  agiiculiural 
producers  that  were  identified  in 
paragraph  (c){5)(iii)  of  this  section.  The 
actions  to  be  taken  should  include  steps 
for  identifying  customers,  acquiring 
personnel  and  contracting  for  services  to 
the  Center,  including  arrangements  for 
strategic  alliances. 

(v)  Performance  evaluation  criteria. 
Performance  criteria  suggested  by  the 
applicant  for  incorporation  in  the  grant 
award  in  the  event  the  proposal  receives 
grant  funding  under  this  subpart.  These 
suggested  criteria  are  not  binding  on 
USDA. 

(vi)  Agricultural  community  support. 
Evidence  of  support  from  the  local 
agricultural  community  should  be 
included  in  this  section.  Letters  in 
support  should  reflect  that  the  writer  is 
familiar  with  the  provisions  of  the  Plan 
for  the  Center,  including  the  stated 
goals.  Evidence  of  support  can  take  the 
form  of  making  employees  available  to 
the  Center,  service  as  a  board  member 
and  other  in-kind  contributions. 

(vii)  Strategic  coordination  and 
alliances.  Describe  arrangements  in 
place  or  planned  with  end  users 
(processing  and  distribution  companies 


and  regional  grocers)  as  well  as 
arrangements  with  entities  having 
technical  research  capabilities,  broad 
support  from  the  agricultural 
community  in  the  State  or  region, 
significant  coordination  with  end  users 
(processing  and  distribution  companies 
and  regional  grocers),  strategic  alliances 
with  entities  having  technical  research 
capabilities  and  a  focused  delivery  plan 
for  reaching  out  to  the  producer 
community. 

(viii)  Capacity.  Evidence  of  the  ability 
of  the  grantee{s)  to  successfully 
establish  and  operate  a  Center.  A 
description  of  the  grantee's  track  record 
in  providing  services  similar  to  those 
listed  for  Producer  Services  or  evidence 
that  the  entity  has  the  capability  to 
provide  Producer  Services.  Resumes  of 
key  personnel  should  be  included  in 
this  section.  Past  successes  should  be 
described  in  detail,  with  a  focus  on 
lessons  learned,  best  practices, 
familiarity  with  producer  problems  in 
value-added  ventures,  and  how  these 
barriers  are  best  overcome  should  be 
elaborated  on  in  this  section.  For  every 
challenge  identified,  the  applicant 
should  demonstrate  how  they  are 
addressed  in  the  Work  Plan  (see 
paragraph  (c)(5)(iv)  of  this  section).  All 
successes  should  include  a  monetary 
estimate  of  the  value-added  achieved. 

(ix)  Legal  structure.  Provide  a 
description  of  the  legal  relationship 
between  the  grantee(s)  and  the  proposed 
Center.  If  the  Cente^  is  to  be  an 
independent  corporate  entity,  provide 
copies  of  the  corporate  charter,  bylaws 
and  other  relevant  organizational 
documents.  Describe  how  funds  for  the 
Center  will  be  handled  and  include 
copies  of  the  agreements  documenting 
the  legal  relationships  between  the 
Center  and  related  parties.  If  the  Center 
is  not  to  be  an  independent  legal  entity, 
provide  copies  of  the  corporate 
governance  documents  that  describe 
how  members  of  the  Board  of  Directors 
for  the  Center  are  to  be  determined. 

(x)  Evaluation  criteria.  Each  of  the 
evaluation  criteria  referenced  in  the  RFP 
must  be  specifically  and  individually 
addressed  in  narrative  form.  Supporting 
documentation,  as  applicable,  should  be 
included  in  this  section,  or  a  cross 
reference  to  other  sections  in  the 
application  should  be  provided,  as 
applicable. 

(xi)  Verification  of  adequate 
resources.  Present  a  budget  to  support 
the  work  plan  showing  sources  and  uses 
of  funds  during  thestart  up  period  prior 
to  the  start  of  operations  and  for  the  first 
year  of  full  operations.  Present  a  copy  of 
a  bank  statement  evidencing  sources  of 
funds  equal  to  amounts  required  in 
excess  of  the  grant  requested,  or,  in  the 


alternative,  a  copy  of  confirmed  funding 
commitments  from  credible  sources 
such  that  USDA  is  satisfied  that  the 
Center  has  adequate  resources  to  ^ 

complete  a  full  year  of  operation. 
Include  information  sufficient  to 
facilitate  verification  by  USDA  of  all 
representations. 

(xii)  Certification  of  adequate 
resources.  Applicants  must  certif\'  that 
non-Federal  funds  identified  in  the 
budget  pursuant  to  paragraph  {c)(5)(xi) 
of  this  section  will  be  available  and 
funded  commensurately  with  grant 
funds. 

§4284.1010    Evaluation  screening. 

The  Agency  will  conduct  an  initial 
screening  of  all  proposals  to  determine 
whether  the  applicant  is  eligible  and 
whether  the  application  is  complete  and 
sufficiently  responsive  to  the 
requirements  set  forth  in  the  applicable 
RFP  so  as  to  allow  for  an  informed 
review.  Incomplete  or  non-responsive 
applications  will  not  be  evaluated 
further,  and  may  be  returned  to  the 
applicant.  Applicants  may  revise  their 
applications  and  re-submit  them  prior  to 
the  published  deadline  if  there  is 
sufficient  time  to  do  so. 

§4284.1011    Evaluation  process. 

(a)  Applications  will  be  evaluated  by 
qualified  reviewers  appointed  by  the 
Agency.  ^ 

(b)  After  all  proposals  have  been 
evaluated  using  the  evaluation  criteria 
and  scored  in  accordance  with  the  point 
allocation  specified  in  the  applicable 
RFP,  Agency  officials  will  present  to  the 
Administrator  of  RBS  a  list  of  all 
applications  in  rank  order,  together  with 
funding  level  recommendations. 

(c)  The  Administrator  reserves  the 
right  to  award  additional  points,  as 
specified  in  the  applicable  RFP,  to 
accomplish  agency  objectives  (e.g.,  to 
ensure  geographic  distribution,  put 
emphasis  on  a  specific  commodity,  or  to 
accomplish  presidential  initiatives.)  The 
maximum  number  of  points  that  can  be 
added  to  an  application  under  this 
paragraph  cannot  exceed  ten  percent  of 
the  total  points  the  application 
originally  scored. 

(d)  After  giving  effect  to  the 
Administrator's  point  awards, 
applications  will  be  funded  in  rank 
order  until  all  available  funds  have  been 
obligated. 

§4284.1012    Evaluation  criteria  and 
weights. 

Unless  supplemented  in  a  RFP.  the 
criteria  listed  in  this  section  will  be 
used  to  evaluate  grants  under  this 
subpart.  The  distribution  of  points  to  be 
awarded  per  criterion  will  be  identified 
in  the  applicable  RFP. 
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(a)  Ability  to  deliver.  The  application 
will  be  evaluated  as  to  whether  it 
evidences  unique  abilities  to  deliver 
Producer  Services  so  as  to  create 
sustainable  value-added  ventures. 
Abilities  that  are  transferable  to  a  wide 
range  of  agricultural  value-added 
commodities  are  preferred  over  highly 
specialized  skills.  Strong  skills  must  be 
accompanied  by  a  credible  and 
thoughtful  plan. 

(b)  Successful  track  record.  The 
applicant's  track  record  in  achieving 
value-added  successes. 

(c)  Work  plan/Budget.  The  work  plan 
will  be  reviewed  for  detailed  actions 
and  an  accompanying  timetable  for 
implementing  the  proposal.  Clear, 
logical,  realistic  and  efficient  plans  will 
result  in  a  higher  score.  Budgets  will  be 
reviewed  for  completeness  and  the 
strength  of  non  Federal  funding 
commitments. 

(d)  Qualifications  of  personnel. 
Proposals  will  be  reviewed  for  whether 
the  key  personnel  who  are  to  be 
responsible  for  performing  the  proposed 
tasks  have  the  necessary  qualifications 
and  whether  they  have  a  track  record  of 
performing  activities  similar  to  those 
being  proposed.  If  a  consultant  or  others 
are  to  be  hired,  points  may  be  awarded 
for  consultants  only  if  the  proposal 
includes  evidence  of  their  availability 
and  commitment  as  well.  Proposals 
using  in-house  employees  with  strong 
track  records  in  innovative  activities 
will  receive  higher  points  relative  to 
proposals  that  out-source  expertise. 

(e)  Local  support.  Proposed  Centers 
must  show  local  support  and 
coordination  with  other  developmental 
organizations  in  the  proposed  service 
area  and  with  state  and  local 
institutions.  Support  documentation 
should  include  recognition  of  rural 
values  that  balance  employment 
opportunities  with  environmental 
stewardship  and  other  rural  amenities. 
Proposed  Centers  that  show  strong 
support  from  potential  beneficiaries  and 
coordination  with  other  developmental 
organizations  will  receive  more  points 
than  those  not  evidencing  such  support. 

(f)  Future  support.  Applicants  that 
can  demonstrate  financial  independence 
in  future  years  will  receive  more  points 
for  this  criterion.  Points  will  be  awarded 
only  where  future  funding  sources  are 
documented  by  letters  of  commitment. 

§4284.1013    Grant  closing. 

(a)  Letter  of  conditions.  The  Agency 
will  notify  an  approved  applicant  in 
writing,  setting  out  the  conditions  under 
which  the  grant  will  be  niade. 

(b)  Applicant's  intent  to  meet 
conditions.  Upon  reviewing  the 
conditions  and  requirements  in  the 


letter  of  conditions,  the  applicant  must 
complete,  sign  and  return  the  Agency's 
"Letter  of  Intent  to  Meet  Conditions," 
or,  if  certain  conditions  cannot  be  met, 
the  applicant  may  propose  alternate 
conditions  to  the  Agency.  The  Agency 
must  concur  with  any  changes  proposed 
to  the  letter  of  conditions  by  the 
applicant  before  the  application  will  be 
further  processed. 

(c)  Grant  agreement.  The  Agency  and 
the  grantee  must  enter  into  an 
"Agriculture  Innovation  Center  Grant 
Agreement"  prior  to  the  advance  of 
funds. 

§§4284.1014-^4284.1100    [Reserved] 

5.  Subpart  F  of  part  4284,  consisting 
of  §§  4284.501  through  4284.600  is 
revised  to  read  as  follows: 

Subpart  F — Rural  Cooperative 
Development  Grants 

Sec:.  '  :: 

4284. .501  Purpose. 

4284..';02  Policy,     i 

4284. .50.3  Program  administration 

4284. ."104  Definilion.s. 

4284..'j0.5-.'>06     [Reserved  1 

4284. .507  Eligibililv  for  grant  a.ssistan(:e. 

4284. SOS  Use  of  grant  funds. 

4284. .509  Limilalions  on  grants.  ■  ^ 

4284. .510  Application  pro<:essing. 

4284.511  Evaluation  screening. 

4284.512  Evaluation  process. 

4284. 51.'}     Evaluation  criteria  and  weights. 
4284.514  '  Grant  closing. 
4284.51.5-4284.599     IRe.served] 
4284.G00     OMB  control  number. 

§4284.501     Purpose. 

This  subpart  outlines  the  Agency's 


in 


1  nis  suopan  outimes  tne  Agency 
polices  and  procedures  for  making 
grants  for  cooperative  development 
rural  areas. 

§4284.502    Policy. 

Rural  cooperative  development  grants 
v^ill  be  used  to  facilitate  the  creation  or 
retention  of  jobs  in  rural  areas  through 
the  development  of  new  rural 
cooperatives,  Value-Added  processing 
and  rural  businesses. 

§  4284.503    Program  administration. 

The  rural  cooperative  development 
grant  program  is  administered  by 
Cooperative  Services  within  the  Agency. 

§4284.504    Definitions. 

Center — The  entity  established  or 
operated  by  the  grantee  for  rural 
cooperative  development.  It  may  or  may 
not  be  an  independent  legal  entity 
separate  from  the  grantee. 

Cooperative  development — The 
startup,  expansion  or  operational 
improvement  of  a  cooperative  to 
promote  development  in  rural  areas  of 
services  and  products,  processes  that 
can  be  used  in  the  marketing  of 


products,  or  enterprises  that  create 
value-added  tc  farm  products  through 
processing  or  markeimg  activities. 
Development  activities  may  include,  but 
are  not  limited  to,  technical  assistance, 
research  services,  educational  services 
and  advisory  serviLes.  Operational 
improvement  includes  making  the 
cooperative  more  efficient  or  better 
managed. 

1994  Institutions — means  those 
colleges  identified  as  such  for  purposes 
of  the  Equity  in  Educational  Land-Grant 
Status  Act  of  1994  (7  U.S.C.  301  note). 
Contact  the  Agency  for  a  list  of  currently 
eligible  cqlleges. 

Project — A  planned  undertaking  bv  a 
Center  that  utilizes  the  funds  provided 
to  it  to  promote  economic  development 
in  rural  areas  through  the  creation  and 
enhancement  of  cooperatives. 

§4284.505-506    [Reserved] 

§  4284.507    Eligibility  for  grant  assistance. 

Grants  may  be  made  to  Nonprofit 
corporations  and  institutions  of  higher 
education.  Grants  may  not  be  made  to 
Public  bodies. 

§  4284.508    Use  of  grant  funds. 

Grant  funds  may  be  used  to  pav  up  to 
75  percent  (95  percent  where  the 
grantee  is  a  1994  Institution)  of  the  cost 
of  establishing  and  operating  centers  for 
rural  cooperative  development. 
Matching  funds  contributed  bv  the 
applicant  may  include  a  loan  from 
another  federal  source.  Grant  funds  may 
be  used  for.  but  are  not  limited  to. 
providing  the  following  to  individuals, 
cooperatives,  small  businesses  and  other 
similar  entities  in  Rural  areas  served  by 
the  Center: 

(a)  Applied  research,  feasibility, 
environmental  and  other  studies  that 
may  be  useful  for  the  purpose  of 
cooperative  development. 

(b)  Collection,  interpretation  and  ■ 
dissemination  of  principles,  facts, 
technical  knowledge,  or  other  '^ 
information  for  the  purpose  of 
cooperative  development. 

(c)  Providing  training  and  instruction 
for  the  purpose  of  cooperative 
development. 

(d)  Providing  loans  and  grants  for  the 
purpose  of  cooperative  development  in 
accordance  with  the  subpart. 

(e)  Providing  technical  assistance, 
research  services  and  advisory  ser\'ices 
for  the  purpose  of  cooperative 
development. 

§  4284.509    Limitations  on  grants. 

Grants  m%de  pursuant  to  this  subpart 
shall  be  for  one  vear  or  less. 
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§  4284.51 0    Applieation  processing. 

(a)  Applications.  USDA  will  solicit 
applications  on  a  competitive  basis  by 
publication  of  one  or  more  Requests  for 
Proposals  (RFPs).  Unless  otherwise 
speciHed  in  the  applicable  RFP, 
applicants  must  file  an  original  and  one 
hard  copy  of  the  required  forms  and  a 
proposal. 

(b)  Required  forms.  Th^  following 
forms  must  be  completed,  signed  and 
submitted  as  part  of  the  application 
package.  Other  forms  may  be  required. 
This  will  be  published  in  the  applicable 
RFP. 

(1)  "Application  for  Federal 
Assistance" 

(2)  "Budget  Information — Non- 
Construction  Programs" 

(3)  "Assurances — Non-Construction 
Programs" 

(c)  Proposal.  Each  proposal  must 
contain  the  following  elements. 
Additional  elements  may  be  published 
in  the  applicable  RFP. . 

(1)  Title  page. 

(2)  Table  of  contents. 

(3)  Executive  summary.  A  summary  of 
the  proposal  should  briefly  describe  the 
Center,  including  goals  and  tasks  to  be 
accomplished,  the  amount  requested, 
how  the  work  will  be  performed  and 
whether  organizational  staff,  consultants 
or  contractors  will  be  used. 

I4)  Eligibility.  A  detailed  discussion 
describing  how  the  applicant  meets  the 
eligibility  requirements. 

(5)  Proposal  narrative.  The  narrative 
portion  of  the  proposal  must  include, 
but  is  not  limited  to,  the  following: 

(i)  Project  title.  The  title  of  the 
proposed  project  must  be  brief,  not  to 
exceed  75  characters,  yet  describe  the 
essentials  of  the  project. 

(ii)  Information  sheet.  A  separate  one- 
page  information  sheet  listing  each  of 
the  evaluation  criteria  referenced  in  the 
RFP,  followed  by  the  page  numbers  of 
all  relevant  material  and  documentation 
contained  in  the  proposal  that  address 
or  support  the  criteria. 

(iii)  Goals  of  the  project.  This  section 
must  include  the  following: 

(A)  A  provision  that  substantiates  that 
the  Center  will  effectively  serve  rural 
areas  in  the  United  States; 

(B)  A  provision  that  the  primary 
objective  of  the  Center  will  be  to 
improve  the  economic  condition  of  rural 
areas  through  cooperative  development; 

(C)  A  description  of  the  contributions 
that  the  proposed  activities  are  likely  to 
make  to  the  improvement  of  the 
economic  conditions  of  the  rural  areas 
for  which  the  Center  will  provide 
services. 

(D)  Provisions  that  the  Center,  in 
carrying  out  the  activities,  will  seek, 
where  appropriate,  the  advice, 


participation,  expertise,  and  assistance 
of  representatives  of  business,  industry, 
educational  institutions,  the  Federal 
Government,  and  State  and  local 
governments. 

(iv)  Work  plan.  Applicants  must 
discuss  the  specific  tasks  to  be 
completed  using  grant  and  matching 
funds.  The  work  plan  should  show  how 
customers  will  be  identiHed,  key 
personnel  to  be  involved,  and  the 
evaluation  methods  to  be  used  to 
determine  the  success  of  specific  tasks 
and  overall  objectives  of  Center 
operations.  The  budget  must  present  a 
breakdown  of  the  estimated  costs 
associated  with  cooperative 
development  activities  as  well  as  the 
operation  of  the  Center  and  allocate 
these  costs  to  each  of  the  tasks  to  be 
undertaken.  Matching  funds  as  well  as 
grant  funds  must  be  accounted  for  in  the 
budget. 

(v)  Performance  evaluation  criteria. 
Performance  criteria  suggested  by  the 
applicant  for  incorporation  in  the  grant 
award  in  the  event  the  proposal  receives 
grant  funding  under  this  subpart.  These 
suggested  criteria  are  not  binding  on 

USDA. 

(vi)  Undertakings.  The  applicant 
should  expressly  undertake  to  do  the 
following: 

(A)  Take  all  practicable  steps  to 
develop  continuing  sources  of  financial 
support  for  the  Center,  particuleuly  from 
sources  in  the  private  sectors; 

(B)  Make  arrangements  for  the 
activities  by  the  nonprofit  institution 
operating  the  Center  to  be  monitored 
and  evaluated;  and 

(C)  Provide  an  accounting  for  the 
money  received  by  the  grantee  under 
this  subpart. 

(vii)  Delivery  of  Cooperative 
development  assistance.  The  applicant 
must  describe  its  previous 
accomplishments  and  outcomes  in 
Cooperative  development  activities  and/ 
or  its  potential  for  effective  delivery  of 
Cooperative  development  services  to 
rural  areas.  The  applicant  should  also 
describe  the  type(s)  of  assistance  to  be 
provided,  the  expected  impacts  of  that 
assistance,  the  sustainability  of 
cooperative  organizations  receiving  the 
assistance,  and  the  transferability  of  its 
Cooperative  development  strategy  and 
focus  to  other  areas  of  the  U.S. 

(viii)  Qualifications  of  personnel. 
Applicants  must  describe  the 
qualifications  of  personnel  expected  to 
perform  key  center  tasks,  and  whether 
these  personnel  are  to  be  full/part-time 
center  employees  or  contract  personnel. 
Those  personnel  having  a  track  record 
of  positive  solutions  for  complex 
Cooperative  development  or  marketing 
problems,  or  those  with  a  record  of 


conducting  feasibility  studies  that  later 
proved  to  be  accurate,  business 
planning,  marketing  analysis,  or  other 
activities  relevant  to  the  Center's 
success  should  be  highlighted. 

(ix)  Support  and  commitments. 
Applicants  must  describe  the  level  of 
support  and  commitment  in  the 
community  for  the  proposed  Center  and 
the  services  it  would  provide.  Plans  for 
coordinating  with  other  developmental 
organizations  in  the  proposed  service 
area,  or  with  state  and  local  government 
institutions  should  be  included.  Letters 
supporting  cooperation  and 
coordination  from  potential  local 
customers  should  be  provided. 

(x)  Future  support.  Applicants  should 
describe  their  vision  for  Center 
operations  beyond  the  first  year, 
including  issues  such  as  sources  and 
uses  of  alternative  funding;  reliance  on 
Federal,  state,  and  local  grants;  and  the 
use  of  in-house  personnel  for  providing  , 
services  versus  contracting  out  for  that 
expertise.  To  the  extent  possible, 
applicants  should  document  future 
funding  sources  that  will  help  achieve 
long-term  sustainability  of  the  Center. 

(xi)  Evaluation  criteria.  Each  of  the 
evaluation  criteria  referenced  in  the  RFP 
must  be  specifically  and  individually 
addressed  in  narrative  form. 

(6)  Verification  of  matching  funds. 
Applicants  must  provide  a  budget  to 
support  the  work  plan  showing  all 
sources  and  uses  of  funds  during  the 
project  period.  Applicants  will  be 
required  to  verify  matching  funds,  both 
cash  and  in-kind.  Sufficient  information 
should  be  included  such  that  USDA  can 
verify  all  representations. 

(7)  Certification.  Applicants  must 
certify  that  matching  funds  will  be 
available  at  the  same  time  grant  funds 
are  anticipated  to  be  spent  and  that 
matching  funds  will  be  spent  in  advance 
of  grant  funding,  such  that  for  every 
dollar  of  grant  that  is  advanced,  not  less 
than  an  equal  amount  of  match  funds 
will  have  been  funded  prior  to 
submitting  the  request  for  advance. 

§  4284.51 1     Evaluation  screening. 

The  Agency  will  conduct  an  initial 
screening  of  all  proposals  to  determine 
whether  the  applicant  is  eligible  and 
whether  the  application  is  complete  and 
sufficiently  responsive  to  the 
requirements  set  forth  in  the  applicable 
RFP  so  as  to  allow  for  an  informed 
review.  Incomplete  or  non-responsive 
applications  will  not  be  evaluated 
further.  Applicants  may  revise  their 
applications  and  re-submit  them  prior  to 
the  published  deadline  if  there  is 
sufficient  time  to  do  so. 
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§4284.512    Evaluation  process. 

(a)  Applications  will  be  evaluated  by 
qualified  reviewers  appointed  by  the 
Agency. 

(b)  After  all  proposals  have  been 
evaluated  using  the  evaluation  criteria 
and  scored  in  accordance  with  the  point 
allocation  specifled  in  the  applicable 
RFP,  the  Agency  will  present  to  the 
Administrator  of  RES  a  list  of  all 
applications  in  rank  order,  together  with 
funding  level  recommendations. 

§  4284.51 3    Evaluation  criteria  and  weights. 

Unless  supplemented  in  a  RFP,  the 
criteria  listed  io  this  section  will  be 
used  to  evaluate  grants  under  this 
subpart.  Preference  will  be  given  to 
items  in  paragraphs  (a)  through  (f).  The 
distribution  of  points  to  be  awarded  per 
criterion  will  be  identified  in  the 
applicable  RFP. 

(a)  Administrative  capabilities.  The 
application  will  be  evaluated  to 
determine  whether  the  subject  Center 
has  a  track  record  of  administering  a 
nationally  coordinated,  regional  or  state- 
wide operated  project.  Centers  that  have 
capable  financial  systems  and  audit 
controls,  personnel  and  program 
administration  performance  measures 
and  clear  rules  of  governance  will 
receive  more  points  than  those  not 
evidencing  this  capacity. 

(b)  Technical  assistance  and  other 
services.  The  Agency  will  evaluate  the 
applicant's  demonstrated  expertise  in 
providing  technical  assistance  in  Rural 
areas. 

(c)  Economic  development.  The 
Agency  will  evaluate  the  applicant's 
demonstrated  ability  to  assist  in  the 
retention  of  businesses,  facilitate  the 
establishment  of  cooperatives  and  new 
cooperative  approaches  and  generate 
employment  opportunities  that  will 
improve  the  economic  conditions  of 
Rural  areas. 

(d)  Linkages.  The  Agency  will 
evaluate  the  applicant's  demonstrated 
ability  to  create  horizontal  linkages 
among  businesses  within  and  among 
various  sectors  in  rural  areas  of  the 
United  States  and  vertical  linkages  to 
domestic  and  international  markets. 

(e)  Commitment.  The  Agency  will 
evaluate  the  applicant's  commitment  to 
providing  technical  assistance  and  other 
services  to  underserved  and 
economically  distressed  areas  in  Rural 
areas  of  the  United  States. 

(f)  Matching  Funds.  All  applicants 
must  demonstrate  Matching  Funds 
equal  to  at  least  25  percent  (5  percent 
for  1994  Institutions)  of  the  grant 
amount  requested.  Applications 
exceeding  these  minimum  commitment 
levels  will  receive  more  points. 


(g)  Delivery.  The  Agency  will  evaluate 
whether  the  Center  has  a  track  record  in 
providing  technical  assistance  in  Rural 
areas  and  accomplishing  effective 
outcomes  in  Cooperative  development. 
The  Center's  potential  for  delivering 
effective  Cooperative  development 
assistance,  the  expected  effects  of  that 
assistance,  the  sustainability  of 
cooperative  organizations  receiving  the 
assistance,  and  the  transferability  of  the 
Center's  Cooperative  development 
strategy  and  focus  to  other  States  will 
also  be  assessed. 

(h)  Work  plan/Budget.  The  work  plan 
will  be  reviewed  for  detailed  actions 
and  an  accompanying  timetable  for 
implementing  the  proposal.  Clear, 
logical,  realistic  and  efficient  plans  will 
result  in  a  higher  score.  Budgets  will  be 
reviewed  for  completeness  and  the 
quality  of  non  Federal  funding 
commitments. 

(i)  Qualifications  of  those  performing 
the  tasks.  "The  application  will  be 
evaluated  to  determine  if  the  personnel 
expected  to  perform  key  center  tasks 
have  a  track  record  of  positive  solutions 
for  complex  Cooperative  development 
or  marketing  problems,  or  a  successful 
record  of  conducting  accurate  feasibility 
studies,  business  plans,  marketing 
analysis,  or  other  activities  relevant  to 
Cooperative  development  center 
success. 

(j)  Local  support.  Applications  will  be 
reviewed  foi' previous  and  expected 
local  support  for  the  Center,  plans  for 
coordinating  with  other  developmental . 
organizations  in  the  proposed  service 
area  and  coordination  with  state  and 
local  institutions.  Support 
documentation  should  include 
recognition  of  rural  values  that  balance 
employment  opportunities  with 
environmental  stewardship  and  other 
positive  rural  amenities.  Centers  that 
demonstrate  strong  support  from 
potential  beneficiaries  and  formal 
evidence  of  the  Center's  intent  to 
coordinate  with  other  developmental 
organizations  will  receive  more  points 
than  those  not  evidencing  such  support 
and  formal  intent. 

(k)  Future  support.  Applications  that 
demonstrate  financial  independence 
beyond  the  year  for  which  grant  funding 
is  sought  will  receive  more  points  for 
this  criterion.  Points  will  be  awarded  • 
only  where  future  funding  sources  are 
documented  by  letters  of  commitment. 

(1)  Amount  requested.  Points  may  be 
awarded  based  on  the  size  of  the  grant 
request.  Lower  requested  amounts  will 
receive  more  points.  The  points  to  be 
awarded  and  request  ranges  will  be 
established  in  the  applicable  RFP. 


§4284.514    Grant  closing. 

(a)  Letter  of  Conditions.  The  Agency 
will  notify  an  approved  applicant  in 
writing,  setting  out  the  conditions  under 
which  the  grant  will  be  made. 

(b)  Applicant's  intent  to  meet 
conditions.  Upon  reviewing  the 
conditions  and  requirements  in  the 
letter  of  conditions,  the  applicant  must 
complete,  sign  and  return  the  Agency's 
"Letter  of  Intent  to  Meet  Conditions," 
or,  if  certain  conditions  cannot  be  met, 
the  applicant  may  propose  alternate 
conditions  to  the  Agency.  The  Agency 
must  concur  with  any  changes  proposed 
to  the  letter  of  conditions  by  the 
applicant  before  the  application  will  be 
further  processed. 

(c)  Grant  agreement.  The  Agency  and 
the  grantee  must  enter  into  the  Agency's 
"Agriculture  Innovation  Center  Grant 
Agreement"  prior  to  the  advance  of 
funds. 

§§4284.515-4284.599    [Reserved] 

§4284.600    OMB  control  number. 

The  reporting  and  recordkeeping 
requirements  contained  in  this  subpart 
have  been  approved  by  the  Office  of 
Management  and  Budget  and  have  been 
assigned  OMB  control  number  0570- 
0006  in  accordance  with  the  Paperwork 
Reduction  Act  of  1 995. 

PART  1951— SERVICING  AND 
COLLECTIONS 

6.  The  authority  citation  for  part  1951 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  .101:  7  U.S.C.  1932 
Note:  7  U.S.C.  1989:  31  V.S.C.  3716:  42 
U.S.C.  1480. 

7.  Revise  §  1951.201  to  read  as 
follows: 

Sutipart  E— Servicing  of  Community 
and  Direct  Business  Programs  Loans 
and  Grants . 

§1951.201     Purposes. 

This  subpart  prescribes  the  Rural 
Development  mission  area  policies, 
authorizations  and  procedures  for 
servicing  the  following  programs:  Water 
and  Waste  Disposal  System  loans  and 
grants.  Community  Facility  loans  and 
grants.  Rural  Business  Enterprise/ 
Television  Demonstration  grants:  loans 
for  Grazing  and  other  shift-in-land-use 
projects;  Association  Recreation  loans; 
Association  Irrigation  and  Drainage 
loans;  Watershed  loans  and  advances; 
Resource  Conservation  and 
Development  loans;  Direct  Business 
loans;  Economic  Opportunity 
Cooperative  loans:  Rural  Renewal  loans; 
Energy  Impacted  Area  Development 
Assistance  Program  grants;  National 
Nonprofit  Corporation  grants;  Water  and 
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Waste  Disposal  Technical  Assistance 
and  Training  grants;  Emergency 
Coniniunity  Water  Assistance  grants: 
System  for  Delivtiry  of  CiTtain  Rural 
Development  Programs  panel  grants: 
section  306C  WWD  loans  and  grants; 
and.  in  part  4284  of  this  title.  Rural  and 
Cooperative  Development  Grants, 
Value-Added  Producer  Grants  and 
Agriculture  Innovation  Genler  Grants. 
Rural  Development  .State  {)fric:es  act  on 
behalf  of  the  Rural  Utiliti"s  Service,  the 
Rural  Business-Coo,jerative  Service  and 
the  Farm  Service  Agency  as  to  loan  and 
grant  programs  foimerly  administered 
by  the  Farmers  Home  Administration 
and  the  Rural  Development 
Administration.  Loans  sold  without 
insurance  to  the  private  sector  will  be 
serviced  in  the  private  sector  and  will 
not  be  serviced  under  this  subpart.  The 
provisions  of  this  subpart  are  not 
applicable  to  such  loans.  Future  changes 
to  this  subpart  will  not  be  made 
applicable  to  such  loans. 

UiiliMl:  Iiine  '>.  20UH. 
Thomas  C  Dorr. 

/  'iitliT Sfi  ri'lan  .  Utiml I)r\f1()i)nu'nt. 

|IK  Dot  .  (i:{-UH40  Filed  0-12-03:  8:4.i  ani| 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Small  Business  Si;e  Standards; 
Waiver  of  the  Nonn:anufacturer  Rule 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  intent  to  grant  the 
Nonmanufacturer  Rule  for  Other 
Ordnance  and  Accessories 
Manufacturing. 


summary:  The  U.S.  Small  Business 
Administration  (S!iA)  is  consioering 
granting  a  waiver  of  the 
Nonmanufacturer  Rule  for  Other 
Ordnance  and  Accessoiies 
Manufacturing.  The  basis  for  waivers  is 
that  no  small  business  manufacturers 
are  supplying  these  classes  of  products 
to  the  Federal  government.  The  effect  of 
a  waiver  would  be  to  allow  otherwise 
qualified  regular  dealers  to  supply  the 
products  of  any  domestic  manufacturer 
on  a  Federal  contract  set  aside  for  small 
businesses  or  awarded  through  the  SBA 
8(a)  Program.  The  purpose  of  this  notice 
is  to  solicit  comments  and  potential 
source  information  from  interested 
parties. 

DATES:  Comments  and  sources  must  be 
submitted  on  or  before  June  25,  2003. 
Address  Comments  to:  Edith  Butler, 
Program  Analyst,  U.S.  Small  Business 
Administration,  409  3rd  Street,  SW., 


Washington,  DC  20416,  Tel:  (202)  619- 
0422. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edith  Butler.  Program  Analyst,  (202) 
Gl 9-0422  FAX  (202)  205-7280. 
SUPPLEMENTARY  INFORMATION:  Public 
Law  100-65(j.  enacted  on  November  15. 
1988.  incorporated  into  the  Small 
Business  Act  the  previously  existing 
regulation  that  recipients  of  Federal 
contracts  s«!t  aside  for  small  businesses 
or  SBA  8(a)  Program  procurement  must 
provide  the  product  of  a  small  business 
manufacturer  or  processor,  if  the 
recipient  is  other  than  the  actual 
manufacturer  or  processor.  This 
requirement  is  comm<mly  referred  to  as 
the  Nonmanufacturer  Rule.  The  SBA 
regulations  imposing  this  requirement 
are  found  at  13  CFR  121.406(b).  Section 
303(h)  of  the  law  provides  for  waiver  of 
this  requirement  by  SBA  for  any  "class 
of  products"  for  which  there  are  no 
small  business  manufacturers  or 
processors  in  the  Federal  market. 

To  be  considered  available  to 
participate  in  the  Federal  market  on 
these  cla.ss<;s  of  products,  a  small 
business  manufacturer  must  have 
submitted  a  proposal  for  a  contract 
solicitation  or  received  a  contract  from 
the  Federal  government  within  the  last 
24  months.  The  SBA  defines  "class  of 
products"  based  on  six  digit  North 
American  Industry  Classification 
System  (NAICS)  and  the  four  digit 
Product  and  Service  Code  established 
by  the  Federal  Procurement  Data 
System. 

The  U.S.  Small  Business 
Administration  is  currently  processing  a 
request  to  waive  the  Nonmanufacturer 
Rule  for  Other  Ordnance  and 
Accessories  Manufacturing,  North 
American  Industry  Classification 
System  (NAICS)  332995.  The  public  is 
invited  to  comment  or  provide  source 
information  to  SBA  on  the  proposed 
waiver  of  the  nonmanufacturer  rule  for 
this  NAICS  code. 

Barry  Mellz, 

Duptily  AssDcinlf^  Adiiiinistmlor,  Office  of 
Cuni-rnmcnt  CDiUrartiiig. 
\VR  Doc.  (n-148.->l  Filud  r>-12-03:  8:4.5  ami 
BILUNC  CODE  a02$-«1-P 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Small  Business  Size  Standards; 
Waiver  of  ttie  Nonmanufacturer  Rule 

AGENCY:  Small  Business  Administratipn. 
ACTION:  Notice  of  intent  to  grant  the 
Nonmanufacturer  Rule  for  Small  Arms 
Manufacturing. 


SUMMARY:  The  U.  S.  Small  Business 
Administration  (SBA)  is  considering 
granting  a  waiver  of  the 
Nonmanufacturer  Rule  fur  Small  Arms 
Manufacturing.  The  basis  for  waivers  is 
that  no  small  business  manufacturers 
are  supplying  these  classes  of  products 
to  the  Federal  government.  The  effect  of 
a  waiver  would  be  to  allow  otherwise 
qualified  regular  dealers  to  supply  the 
products  of  any  domestic  manufacturer 
on  a  Federal  contract  set  aside  for  small 
businesses  or  awarded  through  the  SBA 
8(aJ  Program.  The  purpose  of  this  notice 
is  to  solicit  conments  and  potential 
source  information  from  interested 
parlies. 

DATE:  Comments  and  sources  must  be 
submitted  on  or  before  June  25,  2003. 

Address  Comments  to:  Edith  Butler, 
Program  Analyst,  U.S.  Small  Business 
Administration.  409  3rd  Street.  SW 
Washington  DC.  20416,  Tel:  (202)  619- 
0422. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edith  Butler.  Program  Analyst.  (202) 
619-0422  FAX  (202)  205-7280. 
SUPPLEMENTARY  INFORMATION:  Public 
Law  100-656,  enacted  on  November  15, 
1988.  incorporated  into  the  Small 
Business  Act  the  previously  existing 
regulation  that  recipients  of  Federal 
contracts  set  aside  for  small  businesses 
or  SBA  3(a)  Program  procurement  must 
provide  the  product  of  a  small  business 
manufacturer  or  processor,  if  the 
recipient  is  other  than  the  actual 
manufacturer  or  processor.  This 
requirement  is  commonly  referred  to  as 
the  Nonmanufacturer  Rule.  The  SBA 
regulations  imposing  this  requirement 
are  found  at  13  CFR  121.406  (b).  Section 
303(h)  of  the  law  provides  for  waiver  of 
this  requirement  by  SBA  for  any  "class 
of  products"  for  which  there  are  no 
small  business  manufacturers  or 
processors  in  the  Federal  market. 

To  be  considered  available  to 
participate  in  the  Federal  market  on 
these  classes  of  products,  a  small 
business  manufacturer  must  have 
submitted  a  proposal  for  a  contract 
solicitation  or  received  a  contract  from 
the  Federal  government  within  the  last 
24  months.  The  SBA  defines  "class  of 
products"  based  on  six  digit  North 
American  Industry  Classification 
System  (NAICS)  and  the  four  digit 
Product  and  Service  Code  established 
by  the  Federal  Procurement  Data 
System. 

The  U.S.  Small  Business 
Administration  is  currently  processing  a 
request  to  waive  the  Nonmanufacturer 
Rule  for  Small  Arms  Manufacturing, 
North  American  Industry  Classification 
System  (NAICS)  332994!  The  public  is 
invited  to  comment  or  provide  source 
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information  to  SBA  on  the  proposed 
waiver  of  the  nonmanufacturer  rule  for 
this  NAICS  code. 

Barry  Meltz, 

Deputy  Associalff  Aihninistnitor,  Office  of 

Government  Coutnir.lin>i. 

IFR  Dor.  0.3-148.50  Filwl  (>-12-0;<:  «:4.'>  ain| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Doclcet  No.  NRMI;  Notice  No.  25-03-04- 
SC]        ^ 

Special  Conditions:  Boeing  Model  777 
Series  Airplanes;  Revision  to  Special 
Conditions  25-ANM-84 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  action  proposes  to  revise 
Special  Conditions  25-ANM-84. 
applicable  to  Boeing  Model  777  series 
airplanes.  The  proposed  special 
conditions  revise  the  extended  range 
operations  with  two-engine  airplanes 
(referred  to  as  "ETOPS")  test 
requirements  defined  in  the  existing 
special  conditions.  These  revisions 
include  changing  the  airplane 
demonstration  test  requirement  from  a 
required  1000  flight  cycles  to  a 
demonstration  of  capability  in  ETOPS 
flight  conditions,  and  allowing  more 
than  one  airplane  to  be  used  for  the 
airplane  demonstration  test.  In  addition, 
the  FAA  proposes  to  add  post-test 
inspection  requirements  for  both  the 
engine  demonstration  test  and  the 
airplane  demonstration  test  articles. 
DATES:  Comments  must  be  received  on 
or  before  July  28,  2003. 
ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration.  Transport 
Airplane  Directorate.  Attention:  Rules 
Docket  (ANM-113),  Docket  No.  NM81, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington.  98055-4056;  or  delivered 
in  duplicate  to  the  Transport  Airplane 
Directorate  at  the  above  address. 
Comments  must  be  marked:  Docket  No. 
NM81.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Clark,  FAA,  ETOPS  Project 
Manager,  Seattle  Aircraft  Certification 
Office,  Propulsion  Branch,  ANM-140S, 
Transport  Airplane  Directorate,  1601 


Lind  Avenue,  SW.,  Renton,  Washington, 
98055-4056;  telephone  (425) 917-6496; 
facsimile  (425)  227-1180. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  invites  interested  persons  to 
participate  in  this  rulemaking  by 
submitting  written  comments,  data,  or 
views.  The  most  helpful  comments 
reference  a  specific  portion  of  the 
special  conditions,  explain  the  reason 
for  any  recommended  change,  and 
include  supporting  data.  We  ask  that 
you  send  us  two  copies  of  written 
comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  these  special  conditions. 
The  docket  is  available  for  public 
inspection  before  and  after  the  comment 
closing  date.  If  \'ou  wish  to  review  the 
docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  7:30  a.m.  and  4  p.m.,  Monday  . 
through  Friday,  except  Federal  holidays. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  these  special  conditions  in 
light  of  the  comments  we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
proposal,  include  with  your  comments 
a  pre-addressed,  stamped  postcard  on 
which  the  docket  number  appears.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  back  to  you. 

Background 

Because  of  concerns  over  engine  and 
airplane  reliability,  for  many  years,  14 
CFR  121.161  has  generally  prohibited 
operations  of  two-engine  airplanes  on 
routes  including  segments  that  are  more 
than  one  hour  flight  time  from  a 'suitable 
airport.  This  regulation  contains  an 
exception  that  allows  such  operations 
when  specifically  authorized  by  the 
Administrator.  These  extended  range 
operations  with  two-engine  airplanes 
are  referred  to  as  ETOPS.  Advisory 
Circular  (AC)  120-42 A  describes  a 
method  for  obtaining  ETOPS 
authorization  if  an  operator  can 
demonstrate  sufficient  engine  and 
airplane  reliability.  This  method  is 
based  on  a  combination  of  various 
design  features  and  operational  and 
maintenance  procedures.  The  AC  states 
that  eligibility  for  120-minute  ETOPS 
authorization  is  normally  based  on  a 
showing  of  reliable  operation  for  a 
minimum  of  250,000  engine  hours  of 
service  in  the  world  fleet.  Eligibility  for 


180-minute  ETOPS  authorization  is 
normally  based  c:?  a  showing  of  reliable 
operation  for  at  least  one  vear  in  120- 
minute  ETfOPS.  The  AC  also  describes 
an  option  for  reducing  the  number  of 
hours  of  service  if  ado-quate 
compensating  factors  are  identified  to 
give  a  reasonably  equivalent  database. 

On  May  18.  1994.  the  FAA  issued 
Special  Conditions  Number  25-ANM- 
84  for  the  Boeing  Model  777  airplane 
(59  FR  28234).  These  special  conditions 
define  requirements  for  180-minute 
ETOPS  approval  concurrent  with  basic 
type  certification  of  the  airplane  without 
the  service  experience  outlined  in  AC 
120-42 A  that  would  normally  be 
necessarj'.  These  special  conditions 
define  additional  safety  standards  that 
the  FAA  considered  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  provided  by  the  airworthiness 
standards  for  non-ETOPS  airplanes. 

The  current  777  ETOPS  special 
conditions  consist  of  five  main  elements 
needed  to  provide  adequate 
compensation  for  the  service  experience 
normally  required  for  180-minute 
ETOPS  eligibility  described  in  AC  120- 
42A.  No  single  element  is  considered 
sufficient  by  itself,  but  the  FAA  has 
found  that  the  five  elements  combined 
provide  an  acceptable  substitute  for 
actual  airline  service  experience.  The 
five  elements  are: 

1.  Design  for  reliability. 

2.  Lessons  learned. 

3.  Test  requirements. 

4.  Demonstrated  reliability. 

5.  Problem  tracking  system. 

A  description  of  each  of  these  five 
elements  is  contained  in  the  preamble  to 
the  777  ETOPS  special  conditions. 

On  December  13.  1999,  Boeing 
Commercial  Airplane  Group  applied  for 
an  amendment  to  Type  Certificate  No.  • 
TOOOOISE  to  include  the  new  Model  No. 
777-200LR  and  777-300ER  airplanes. 
The  Model  No.  77  7-200LR,  which  is  a 
derivative  version  of  the  existing  Model 
777-200  series  airplanes,  has  the 
following  differences  from  the  777-200: 

•  The  wingspan  is  increased  from  199 
feet.  11  inches  to  212  feet.  7  inches. 

•  Maximum  intended  takeoff  weight 
is  750,000  pounds. 

•  It  is  capable  of  carrying  from  301  to 
440  passengers. 

•  It  has  provisions  for  overhead  crew 
and  attendant  rest  areas. 

•  Its  range  capability  will  be  up  to 
8.800  nautical  miles  (16.298  kilometers). 

•  It  has  110,100  pounds  thrust  GE90 
engines. 

•  It  has  a  supplemental  elecfronic  tail 
skid.  \ 

•  It  has  provisions  for  up  to  3 
auxiliary  fuel  tanks  in  the  forward  area 
of  the  aft  cargo  bay. 
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The  777-30OER,  which  is  a  derivative 
of  the  Model  777-300  airplanes,  has  the 
following  differences  from  the  Model 
777-300: 

•  The  wingspan  is  increased  from  199 
feet.  11  inches  to  212  feet,  7  inches. 

•  Maximum  intended  takeoff  weight 
is  750.000  pounds. 

•  It  is  capable  of  carrying  from  359  to 
550  passengers. 

•  It  has  provisions  for  overhead  crew 
and  attendant  rest  areas. 

•  Its  range  capability  will  be  up  to 
7,250  nautical  miles  (13,427  kilometers). 

•  It  has  115.300  pound  thrust  GE90 
engines. 

•  It  has  a  supplemental  electronic  tail 
skid. 

•  It  has  a  semi-levered  main  landing 
gear. 

Both  models  are  currently  approved 
under  Type  Certificate  No.  TOOOOlSE. 

For  the  Model  777-300ER  and  Model 
777-200LR,  Boeing  ha.s  proposed 
certain  changes  to  the  ETOPS  special 
conditions  in  order  to  take  into  account 
the  experience  from  the  original 
baseline  Model  777  engine  programs 
and  to  eliminate  any  unnecessary 
burden  from  the  airplane  demonstration 
testing  required  by  paragraph  (e)(7)  of 
those  special  conditions. 

Type  Certification  Basis 

Under  the  provisions  of  §  21.101, 
Amendment  21-69.  effective  September 
16,  1991,  for  a  change  to  a  type 
certificate  Boeing  must  show  th.it  the 
Boeing  Model  777  series  airplane,  as 
changed,  continues  to  meet  the 
applicable  provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  TOOOOlSE  or  the 
applicable  regulations  in  effect  on  the 
date  of  application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  TOOOOlSE  for  the  Boeing 
Model  m  series  airplanes  include  14 
CFR  part  25.  as  amended  by 
Amendments  25-1  through  25-82.  The 
original  type  certification  basis  is  listed 
in  Type  Certificate  Data  Sheet  No. 
TOOOOlSE. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
{i.e.,  14  CFR  part  25)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Model  777  series  airplanes 
because  of  a  novel  or  unusual  design 
feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  Boeing  Model  717  series 


airplanes  must  comply  with  the  fuel 
vent  and  exhaust  emission  requirements 
of  14  CFR  part  34  and  the  noise 
certification  requirements  of  14  CFR 
part  36. 

Special  conditions,  as  defined  in 
§  11.19,  are  issued  in  accordance  with 
§  1 1.38  and  become  part  of  the  type 
certification  basis  in  accordance  with 
§  21.101(b)(2),  Amendment  21-69, 
effective  September  16,  1991. 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  or  should  any  other 
model  already  included  on  the  same 
type  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21 .  101  (a)(1). 

ETOPS  Certification 

All  two-engine  airplanes  operating 
under  14  CFR  part  121  are  required  to 
comply  with  §121.161.  which  states,  in 
pertinent  part,  that  "Unless  authorized 
by  the  Administrator  *  *   *  no 
certificate  holder  may  operate  two- 
engine  airplanes  *   *   *  over  a  route  that 
contains  a  point  farther  than  one  hour 
flying  time  *   *   *  from  an  adequate 
airport."  Advisory  Circular  (AC)  120- 
42A,  "Extended  Range  Operation  With 
Two-Engine  Airplanes  (ETOPS)," 
provides  an  acceptable  means  for 
obtaining  FAA  approval  for  two-engine 
airplanes  to  operate  over  a  route  that 
contains  a  point  farther  than  one  hour 
flying  time  from  an  adequate  airport. 
The  two  basic  objectives  of  this  advisory 
circular  are  to  establish  that  the  airplane 
and  its  supporting  systems  are  suitable 
for  the  extended  range  mission  and  that 
the  maintenance  and  procedures  to  be 
employed  in  conducting  ETOPS 
operations  are  adequate.  This  is 
accomplished  by  acquiring  a  substantial 
amount  of  service  experience  during 
non-ETOPS  operation  and  then 
extensively  evaluating  this  experience 
in  the  areas  of  systems  reliability, 
maintenance  tasks,  and  operating 
procedures.  When  it  is  determined  that 
the  appropriate  reliabilities  and 
capabilities  have  been  achieved,  the 
airplane  is  found  eligible  to  be 
considered  for  use  in  ETOPS  operation 
by  an  airline. 

When  Boeing  was  developing  the 
Model  777  series  airplane,  it  proposed 
that  the  Model  777  be  approved  for 
ETOPS  operation  simultaneously  with 
the  issuance  of  the  basic  type  certificate. 
At  that  time  procedures  did  not  exist  for 
a  finding  of  this  type.  The  proposed 


issuance  of  ETOPS  type  design  approval 
at  certification  would  have  precluded 
using  accumulation  of  service 
experience,  as  outlined  in  AC  120-42A, 
as  a  means  to  meet  ETOPS  approval 
requirements.  So  an  alternative  method 
was  devised  that  provided  an  adequate 
level  of  inherent  airplane  reliability  for 
ETOPS.  It  is  important  to  note  that  the 
requirements  for  certification  of  the 
airplane  regarding  the  design's 
suitability  for  ETOPS  operation,  as 
described  in  those  special  conditions, 
relate  to  type  certification  approval 
only.  Advisory  Circular  120-42 A 
contains  guidance  regeu-ding  operational 
and  maintenance  practices  criteria  that 
must  be  met  by  the  operator  before 
ETOPS  operations  can  be  conducted.  It 
is  incumbent  upon  the  operator  to  apply 
for  operational  approval  in  accordance 
with  appropriate  guidance  issued  by  the 
FAA  for  such  approvals.  Satisfaction  of 
the  requirements  of  these  special 
conditions  does  not  constitute 
operational  approval. 

Special  Conditions  25-ANM-84 
contained  the  additional  safety 
standards  that  the  Administrator 
considered  necessary  to  establish  a  level 
of  safety  equivalent  to  that  provided  by 
the  airworthiness  standards  for 
transport  category  airplanes  for  non- 
ETOPS  airplanes.  Experience  with  these 
special  conditions  since  issuance  has 
provided  the  FAA  with  additional  data 
to  justify  a  revision  to  those  special 
conditions  as  described  in  this  notice. 

Discussion  of  the  Proposed  Special 
Conditions 

Boeing  has  requested  the  FAA  to 
revise  certain  parts  of  the  test 
requirements  of  Special  Conditions  25- 
ANM-84  defined  in  paragraph  (e).  The 
FAA  has  concurred  that  some  changes 
are  justified  based  on  an  analysis  of 
previous  experience  applying  those 
special  conditions  to  the  original  three 
engine  types  approved  for  installation 
on  the  Model  m  airplane.  The  specific 
changes  to  those  requirements  and  the 
justification  for  each  proposed  change 
are  discussed  below. 

Paragraph  (e)(6)  Engine  Demonstration 
Test 

The  FAA  has  concluded  from  a 
review  of  in-service  experience  of  the 
Model  m  series  airplanes  that  the 
3000-cycle  engine  and  propulsion 
system  test  required  by  paragraph  (e)(6) 
of  Special  Conditions  25-ANM-84 
provides  an  adequate  opportunity  to 
discover  cyclic-related  failure  modes 
associated  with  the  design,  provided 
that  an  adequate  post-test  evaluation  is 
conducted  to  find  conditions  that  could 
result  in  an  inflight  shutdown,  power 
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loss,  or  inability  to  control  engine 
thrust.  An  FAA  review  of  the  test  data 
from  the  3000-cycle  tests  for  the  three 
original  engine  types  installed  on  the 
Model  m  series  airplanes  has  shown 
that  most  of  the  early  in-service  777 
engine  failure  modes  could  have  been 
discovered  had  Boeing  and  the  engine 
manufacturers  conducted  a  more 
thorough  teardown  inspection  and 
analysis  of  the  3000-cycle  test  engine 
and  propulsion  system  hardware.  Part 
conditions  noted  in  the  teardown 
inspection  reports  for  the  three  baseline 
777  engine  types  did  later  occur  in 
service,  and  they  resulted  in  engine 
inflight  shutdowns  or  airplane 
diversions.  Because  the  specific 
condition  of  those  3000-cycle  test  parts 
had  been  characterized  as  minor 
deviations  from  normal  however,  no 
specific  investigations  into  how  they 
might  progress  in  service  had  been 
required  as  a  prerequisite  for  ETOPS 
approval. 

Special  Conditions  25-ANM-84 
currently  do  not  require  a  post-test 
teardown  inspection.  However,  all  three 
engine  companies,  in  cooperation  with 
Boeing,  conducted  post-test  teardown 
inspections  on  the  original  baseline 
engines  installed  on  the  Model  777 
series  airplanes  based  on  their  own 
experience  of  what  would  constitute  an 
adequate  evaluation.  In  order  to  provide 
a  consistent  standard  for  a  post-test 
evaluation  of  the  3000-cycle  test 
hardware,  the  FAA  is  proposing  a 
change  to  paragraph  (e)(6)  to  require  a 
complete  teardown  inspection  of  the 
engine  and  airplane  nacelle  test 
hardware  after  completion  of  the  test. 
The  inspection  must  include  an  analysis 
of  any  abnormal  conditions  found.  The 
analysis  must  consider  the  possible 
consequences  of  similar  occurrences  in 
service  to  determine  if  they  might 
become  sources  of  engine  inflight 
shutdowns,  power  loss,  or  inability  to 
control  engine  thrust.  The  intent  of  this 
change  to  paragraph  (e)(6)  is  to  require 
further  design  analysis  to  catch 
potential  sources  of  engine  inflight 
shutdowns  or  diversions. 

For  similar  reasons,  we  are  proposing 
to  add  a  new  subparagraph  (e)(7)(v)  to 
require  a  post-test  external  and  internal 
visual  inspection  of  the  airplane 
demonstration  test  engines  and 
propulsion  system  hardware.  An 
analysis  of  the  inspection  results  must 
identify  any  potential  sources  of  engine 
inflight  shutdown.  Appropriate 
corrective  actions  must  be  performed  in 
accordance  with  the  provisions  of  the 
special  conditions. 

Boeing  proposed  to  delete  the  word 
complete  from  the  description  of  the 
airplane  nacelle  package  required  for 
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the  3000-cycle  test.  The  rationale  for 
this  proposed  change  was  that  without 
the  term  complete,  it  is  still  understood 
that  the  test  is  intended  to  be  a 
propulsiim  system  test  inclusive  of  the 
engine  buildup  items,  but  some 
allowance  is  made  for  configuration 
differences  necessary  to  accommodate 
the  test  setup.  The  FAA  is  concerned 
that,  without  this  qualifier,  it  is  not  clear 
what  nacelle  hardware  must  be  installed 
for  this  test.  It  could  be  misinterpreted 
in  such  a  way  that,  for  instance,  a 
functioning  thrust  reverser  need  not  be 
installed.  Therefore,  the  FAA  has 
concluded  that  the  word  complete  must 
remain  in  the  requirement.  However,  we 
agree  with  Boeing  that  those 
configuration  differences  associated 
with  test  instrumentation  and  test  stand 
interfaces  with  the  engine  nacelle 
package  may  be  excluded,  and  we 
propose  to  add  that  qualification  to  the 
requirement  in  order  to  cUu-ify  this 
intent. 

Paragraph  (e)(7)  Airplane 
Demonstration  Test 

Number  of  Test  Airplanes:  Boeing  has 
proposed  a  change  to  paragraph  (e)(7)  to 
allow  the  use  of  more  than  one  airplane 
to  comply  with  the  airplane 
demonstration  test  requirement  (three 
test  airplanes  for  the  current  Model 
777-300ER  program).  Boeing's 
justification  includes  the  argument  that 
using  multiple  airplanes  is  an 
enhancement  to  the  ETOPS  validation 
program  that  takes  into  account 
airplane-to-airplane  variation.  The  value 
of  obtaining  ETOPS  data  on  multiple 
airplanes  versus  one  is  the  increased 
sample  size.  The  FAA  agrees  that 
increasing  the  number  of  test  airplanes 
in  the  airplane  demonstration  test 
would  provide  a  better  evaluation  of 
airplane-to-airplane  variability.  The 
limited  experience  obtained  during  the 
airplane  demonstration  test  program  is 
not  really  sufficient  to  evaluate  end-of- 
life  wear-out  failure  modes,  so 
accumulating  all  of  the  time  and  cycles 
on  one  airplane  is  not  really  necessary. 
The  main  program  schedule  benefit 
from  using  multiple  flight  test  airplanes 
is  that  testing  can  be  completed  in  a 
shorter  period.  The  FAA  is  proposing  a 
c:hange  to  paragraph  (e)(7)  to  require 
that  one  or  more  airplanes  mtist 
complete  the  airplane  demonstration 
test  required  by  that  paragraph. 
Capability  Demonstration  vs. 
Reliability  Demonstration:  The  1000- 
cycle  airplane  demonstration  test 
requirement  was  developed  with  the 
intent  of  exposing  the  airplane  to  the 
conditions  where  the  greatest  numbers 
of  inflight  shutdowns  occur.  Most 
inflight  shutdowns  occur  during  takeoff 


and  climb.  The  failure  modes  associated 
with  these  takeoff-  and  climb-related 
shutdowns  tend  to  be  cyclic  in  nature 
for  a  couple  of  reasons. '  For  failure 
modes  where  the  risk  of  failure 
increases  with  engine  thrust,  the  takeoff 
portion  of  the  flight  is  most  critical. 
Failure  modes  that  occur  due  to  • 
improper  maintenance  or  engine 
servicing,  for  instance  loss  of  engine  oil 
due  to  improper  assembly  of  an  oil  tube 
connection,  also  tend  to  occur  early  in 
the  flight.  A  larger  number  of  airplane 
flights  increases  the  exposure  to  these 
t>'pes  of  fliilures.  Therefore,  the  FAA 
considered  a  cyclic  test  to  be  the  most 
appropriate  airplane  validation  test  for 
the  original  777  ETOPS  special 
conditions.  However,  as  stated  above, 
we  now  consider  that  the  3000-cycle 
engine  and  propulsion  system  test 
required  by  paragraph  (e)(6)  provides  an 
adequate  opportunity  to  discover  cyclic- 
related  failure  modes  associated  with 
the  design  when  the  test  hardware  goes 
through  an  appropriate  level  of  post-test 
teardown  and  inspection. 

For  inflight  shutdowns  where 
improper  maintenance  is  a  main  causal 
factor,  the  1000-cycle  airplane 
demonstration  test  provides  multiple 
opportunities  for  these  types  of  failures 
to  occur.  However,  the  maintenance 
procedure  validation  program  required 
by  paragraph  {d){2)  is  intended  to 
minimize  the  probability  of  these 
occurrences.  The  airplane 
demonstration  test  airplane  provides 
opportunities  to  demonstrate  those 
maintenance  tasks  associated  with  the 
normal  operatibn  of  the  airplane.  The 
FAA  considers  that  these 
demonstrations  can  be  accomplished  in 
fewer  than  1000  cycles. 

Although  the  fewest  inflight 
shutdowns  occur  during  cruise,  this  is 
the  phase  of  flight  that  is  most 
important  to  an  ETOPS  operation. 
Traditionally,  the  FAA  and  industry 
have  avoided  trying  to  differentiate 
between  those  inflight  shutdowns  that 
may  occur  during  cruise  from  those  that 
would  only  occur  in  a  non-ETOPS 
environment.  The  main  reason  for  this 
approach  in  existing  ETOPS  policy  is 
that  by  correcting  all  causes  of  inflight 
shutdowns,  the  overall  integrity  of  the 
propulsion  system  is  assured.  Since 
adequate  cyclic  exposure  would  be 
evaluated  by  an  enhanced  3000-cycle 
engine  demonstration  test,  as  proposed 
for  paragraph  (e)(6)  of  these  special 


'  Oata  pro\  idiHl  to  llic  Aviatiim  Kulomnkiiig 
.Advisory  dimmiltisi!  (ARAC)  ETOI'.S  Working 
Cmiip  confirm  thai  Ihfi  innight  shutdown  ratp 
(hiring  the  lakoofT  flight  phasi;  is  on  the  order  of  6 
to  1(j  limes  the  fleet  average  inflight  shutdown  rate 
and  during  the  climb  phase  is  2.5  to  4.5  tini(!s  the 
fl<!i!t  average. 
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conditions,  the  FAA  has  concluded  that 
the  airplane  validation  program  should 
emphasize  exposure  to  the  cruise  phase 
of  flight.  During  the  three  1000-cycle 
tests  conducted  for  the  original  777 
engine  installation  certification 
programs,  only  91  of  the  total  1000 
cycles  were  of  durations  of  two  hours  or 
more.  Since  the  intent  of  paragraph 
(e)(7)  is  to  simulate  an  actual  airline 
operation,  this  would  better  be 
accomplished  through  longer  duration 
flight  cycles.  Long  duration  flight 
exposure  provides  additional 
confidence  in  the  design  against  those 
cruise-related  failure  modes  that  cannot 
be  evaluated  in  a  cyclic  test 
environment.  Such  failure  modes  could 
include  fireezing  of  entrapped  water 
condensation  or  binding  of  propulsion 
system  components,  neither  of  which 
would  likely  occur  in  a  sea  level  test 
facility. 

Based  on  these  considerations,  the 
FAA  has  determined  that  the  airplane 
demonstration  test  requirement  should 
be  refocused  on  those  conditions  that 
are  most  prevalent  in  an  ETOPS 
operating  environment.  Those 
conditions  include  long  flights  to  a 
variety  of  airports  with  broad  variations 
of  airport  elevation,  temperature,  and 
humidity.  It  is  also  important  that  these 
flights  expose  the  airplane  to  several 
enroute  climbs,  such  as  may  occur  with 
a  fully  loaded  777-300ER  on  a  long- 
range  flight,  and  a  number  of  single 
engine  diversions.  As  such,  the  FAA 
proposes  that  the  airplane 
demonstration  test  requirement  of 
paragraph  (e)(7)  be  revised  to  more 
clearly  state  the  objectives  of  the  test 
program.  Those  objectives  include 
demonstrations  that  the  aircraft,  its 
components,  and  equipment  are  capable 
of  and  function  properly  during  long- 
range  operations  and  airplane 
diversions,  including  engine-inoperative 
diversions.  This  change  in  focus 
constitutes  a  signiflcant  departure  from 
the  original  purpose  of  the  1000-cycle 
airplane  demonstration  test 
requirement,  as  discussed  in  the 
preamble  to 'Special  conditions  25- 
ANM-84. 

Reliability  of  777 

In  order  to  further  justify  this  change 
in  philosophy  for  the  airplane 
demonstration  test  requirement  from 
being  a  demonstration  of  "reliability"  to 
a  demonstration  of  "capability,"  the 
FAA  reviewed  the  original  intent  of 
Special  Conditions  25-ANM-84,  as 
documented  in  the  preamble  to  those 
special  conditions.  The  purpose  of  this 
review  was  to  assess  whether  the 
assumptions  we  made  in  justifying  the 
special  conditions  are  still  valid,  or 


whether  they  should  be  revised  based 
on  ETOPS  certification  experience  since 
their  issuance  in  June  1994. 

In  the  preamble  to  Special  Conciitions  2.5- 
ANM-84.  the  FAA  stated  that:  "existing 
pra<:ti«;es  to  achieve  airplane  certification 
.salelv  objectives  have  involved  definiliiin  nf 
performance  rcc|uirements.  incorporation  of 
safelv  margins,  and  prediction  of  failure 
probabilities  through  analysis  and  test. 
However,  historical  evidence,  in  general, 
indicates  that  a  period  ot  actual  revenue 
servic:u  experience  is  nec:e.ssary  to  identify 
and  resolve  problems  not  observed  during 
the  normal  certifi<;ation  proc:ess.  Successful 
achievement  of  this  experience  has  been  a 
prerequisite  lor  granting  KTOPS  type  design 
approval  for  a  specific  airplane  engine 
combination.  However,  several  recent 
airplane  engine  combinations  incorporating 
new  or  substantially  modified  propulsion 
systems  have  demonstrated  a  high  level  of 
reliability  consistent  with  ETOPS  operation 
upon  entrv  into  revenue  service.  In  addition, 
this  high  level  of  reliability  was 
demonstrated  by  the  small  numlwr  of 
problems  en<:ountered  during  basic 
certification  activity."  Based  on  these 
successful  airplane  and  engine  development 
and  certification  programs,  the  special 
conditions  were  designeil  to  "result  in  a  level 
of  airplane  reliability  that  is  equivalent  to  the 
level  of  reliability  previously  found  to  be 
acceptable  based  upon  .service  experience." 

The  basic  premise  behind  the  engine , 
and  airplane  demonstration  tests 
required  by  paragraphs  (e)(6)  and  (e)(7) 
of  the  special  conditions  was  that  those 
tests  would  provide  a  final  validation  of 
an  "inherent"  level  of  reliability  that 
was  the  product  of  an  enhanced  design 
and  test  process.  This  is  similar  to  the 
purpose  of  the  function  and  reliability 
testing  required  by  §21. 35(b)(2).  The 
FAA's  expectation  for  these  tests  was 
that  no  significant  failures  would  occur. 
The  probability  of  significant  design 
failures  occurring  on  a  one-airplane 
flight  test  is  so  low  that  if  any  DO  occur, 
that  would  be  indicative  of  a  design  that 
is  not  suitable  for  ETOPS  approval.  This 
expectation  is  contained  in  the  "type 
and  frequency"  requirement  of  special 
conditions  paragraph  (h)(1).  Statistical 
reliability  studies  have  shown  that  a 
much  larger  database  would  be  required 
to  validate  a  design's  true  reliability 
with  a  signihcant  degree  of  confidence. 

No  major  engine  failures  occurred 
during  the  1000-cycle  airplane 
demonstration  tests  for  any  of  the  three 
engine  types  certified  on  the  Model  777 
series  airplane,  although  several  engine 
design  problems  were  discovered  during 
other  certification  testing  that  affected 
the  start  and  conduct  of  those  tests.  The 
Reliability  Assessment  Board  (RAB) 
evaluated  each  of  these  design  problems 
in  compliance  with  paragraph  (g)  of  the 
special  conditions,  and  found  the  777  to 
be  suitable  for  ETOPS  type  design 


approval  with  the  incorporation  of 
corrective  actions  identified  in 
Appendix  1  of  the  RAB  final 
recommendation  reports  for  the  three 
engine  types.  There  were  hardware 
similarities  between  engines  with  the 
original  certified  thrust  ratings  and 
follow-on  higher-thrust-rated  engines, 
and  the  FAA  certified  each  of  those 
follow-on  engine  derivatives  for  ETOPS 
in  consideration  of  those  hardware 
similarities.  The  FAA  accepted  the 
original  baseline  engine  test  programs  as 
showing  compliance  to  the  3000-cycle 
propulsion  system  ground  test  and 
1000-cycle  airplane  demonstration  test 
requirements  for  the  follow-on 
derivative  engines.  Although  the  3000- 
cycle  and  1000-cycle  tests  were  not 
repeated  for  those  follow-on  derivative 
engines,  Boeing  and  the  engine 
companies  completed  reduced  ground 
and  flight  test  demonstrations  tailored 
to  the  design  changes  being  introduced 
in  compliance  with  the  "Test  Features" 
requirement  of  special  conditions 
paragraph  (c)(4).  Therefore,  the  follow- 
on  engine  derivatives  are  not  included 
in  this  analysis  of  the  1000-cycle 
airplane  demonstration  test 
requirement. 

The  Boeing  Model  777-200  series 
airplane  powered  by  Pratt  &  Whitney 
PW4077  engines  was  approved  for 
ETOPS  on  May  30,  1995  and  entered 
service  in  June  1995.  By  all  accounts,  it 
was  a  very  successful  new  model 
introduction.  This  was  followed  by 
ETOPS  approval  of  the  777-200 
powered  by  General  Electric  GE90-77B 
and  Rolls-Royce  RB211-Trent  877-17 
engines  in  October  1996.  The  inflight 
shutdown  (IFSD)  rate  for  all  three 
engine  types  was  zero  for  at  least  the 
first  year  in  service.  The  Pratt  & 
Whitney  PW4000  reached  a  peak  12- 
month  rolling  average  engine  IFSD  rate 
of  .018/1000  hours  in  October  1996.  The 
General  Electric  GE90  reached  a  peak  of 
.021  for  one  month  in  July  1998  and  the 
Rolls-Royce  Trent  reached  a  peak  of 
.016  in  December  1997.  Although  the 
inflight  shutdown  rates  stayed  within    ■ 
the  allowable  .02/1000  hour  standard 
for  180-minute  ETOPS,  significant 
design  problems  were  discovered  on 
each  engine  type  after  ETOPS  approval. 

During  the  first  two  years  after  ETOPS 
approval  of  each  engine  type  on  the 
Model  777  series  airplanes,  the  FAA 
was  concerned  that  the  design  problems 
being  discovered  may  have  indicated  a 
failure  of  the  early  ETOPS  process  to 
identify  those  failure  modes  before  they 
occurred  in  service.  Some  failure  modes 
had  the  potential  to  result  in  inflight 
shutdowns  had  they  occurred  under 
different  circumstances  or  had  they  not 
been  detected  during  maintenance  for 
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unassociated  reasons.  A  summa?y  of  the 
actual  problem  reports  for  these  inflight 
shutdowns  and  other  events,  which 
were  submitted  in  compliance  with 
paragraph  (f)  of  these  special  conditions, 
is  contained  in  Table  1.  Had  every  onu 
of  those  events  resulted  in  an  engine 


inflight  shutdown,  the  resulting  IFSD 
rates  for  each  engine  type  would  have 
been  significantly  higher.  Boeing,  the 
engine  manufacturers,  the  FAA,  and 
other  regulatory  authorities  worked 
together  to  prevent  additional  inflight 
occurrences  of  these  failure  types.  The 

Table  1 


actual  inflight  shutdown  rates  prove 
that  these  early  in-service  problems 
were  successfully  managed  to  maintain 
the  safety  of  777  ETOPS  operations 
worldwide. 


Date  occuired 

10/1/1995 

5/19/1996 

5/30/1996 

8/24/1996 

10/5/1996  '. 

10/11/1996  .... 
3/26/1997  

2/24/1997 

11/4/1997  ..:... 

11/9/1997 

3/12/1998 

6/22/1998 

7/1/1998 

7/22/1998 

11/20/1998  .... 

10/11/1996  .... 
10/11/1996.... 

10/25/1996  .... 
11/12/1996  .... 
1/26/1997 

5/24/1997 

7/7/1997 

7/26/1997 


EE-1  U  Engine  type    I     Affected  system 


101     PW 


179 
181 


254 

261 
385 

G-65 

G-84 

G-87 

G-96 

G-108 

G-110 

G-1 12 

G-120 

R-63 
R-64 

R-65 
R-67 
R-91 

R-109 
R-112 


PW 
PW 


233    PW 


PW 

PW 
PW 

GE  . 

GE  . 

GE  . 

GE  . 

GE  . 

GE  . 

GE  .. 

GE  .. 

RR  .. 
RR  .. 

RR  .. 
RR  .. 
RR  .. 

RR  .. 

RR  ... 
RR  ... 


Event  description 


ENGI.ME— OIL 

PUMP 
ENGINE  


ENGINE 
ENGINE 

ENGINE 

ENGINE 
ENGINE 


ENGINE  GEAR- 
BOX. 

ENGINE  


ENGINE  

ENGINE  

ENGINE  

ENGINE  

ENGINE  

IDG  installation 


ENGINE— RADIAL 
DRIVE  SHROUD 

ENGINE— FUEL 
NOZZLE. 

ENGINE— RADIAL 
DRIVE  SHROUD. 
ENGINE  

ENGINE— STEP 
ASIDE  GEAR- 
BOX. 

E^JGINE  


ENGINE"^ 


ENGINE 


Airplane  diversion  due  to  low  ol!  quantity.  Er>gine  not  shut  dovyn,  tjut  oil 
quantity  indication  went  to  zero.  Related  to  LP01  problem 

Takeoff  aborted  due  to  EGT  exceedance.  A  loose  B-nut  was  found  on  the 
PS3  line  to  the  2,95  Weed  valve,  which  caused  erratic  op)eration 

Air  turnback  due  to  high  oil  consumption.  Oil  wetness  noted  and  corrected 
from  previous  flights.  Consumption  continued  to  be  high 

IFSD— Inflight  shutdown  due  to  low  oil  pressure  indication  Plastic  shipping 
cap  was  left  in  the  LPOl  oil  line  auring  installation  as  part  of  fleet  up- 
grade. 

IFSD — Engine  was  shut  down  due  to  low  oil  quantity  and  low  oil  pressure 
Loose  main  oil  line  at  filter  housing  Repeat  of  oil  line  shipping  cap  prob- 
lem. 

Air  turnback  Engine  experienced  high  vitwation  during  cruise.  Vibration  in- 
dication exceeded  EICAS  "Pop-up"  level  at  4.06 

Twelve  quarts  of  oil  lost  after  a  series  of  training  flights  due  to  a  leak  of  an 
oil  line  to  the  fuel/oil  cooler  Oil  loss  took  place  over  approximately  3 
hours  of  flight  time. 

Air  turnback  due  to  loss  of  nghf  backup  generator  followed  by  engine  oil  fil- 
ter EICAS  message  Root  cause  was  a  failed  geartxix  t)ackup  generator 
pad  bearing. 

IFSD — Engine  experienced  a  power  loss  dunng  approach  A  restart  at- 
tempt was  unsuccessful.  Root  cause  was  a  sticking  bypass  valve  in  the 
hydromechanical  unit  (HMU). 

Flight  crew  heard  a  surge  toward  the  end  of  the  takeoff  roll  and  tower  re- 
ported seeing  flames  from  the  engine  At  600  feel  the  engine  surged 
again  The  flight  crew  reduced  power  and  returned  to  the  airpon 

Pilot  heard  a  bang  and  a  tower  reported  fire  from  the  tailpipe  after  power 
was  set  for  takeoff.  The  takeoff  was  aborted  h^etal  was  found  in  ttre  tail- 
pipe. 

IFSD — After  takeoff,  the  pilot  received  low  oil  pressure  atSd  low  oil  quantity 
indications.  The  pilot  shut  down  the  engine.  Two  of  four  oil  filter  cover 
bolts  were  loose  due  to  inserts  pulling  out  of  the  filter  housing  casting 

IFSD — Uncommanded  engine  inflight  shutdown  during  cruise  at  flight  level 
370.  Flight  crew  noted  a  rapid  loss  of  oil  pressure  and  N2  Root  cause 
was  a  Number  3  beanng  failure 
IFSD — During  cruise,  EICAS  indication  of  low  oil  quantity.  Pitot  shut  down 
the  engine.  Oil  filter  housing  cover  bolts  were  over-torqued  resulting  in 
stripped  threads  in  the  oil  filter  housing  inserts. 
IFSD— Crew  started  return  to  departure  airport  due  to  indication  of  com- 
plete oil  loss.  Engine  was  subsequently  shut  down  when  oil  pressure 
dropped  to  10  psi.  The  integrated  drive  generator  (IDG)  packing  was 
damaged  during  installation. 
Flight  diverted  after  crew  observed  right  engine  oil  quantify  loss  approx.  5 

hours  into  flight  Found  cracked  upper  radial  drive  shroud. 
Fuel  found  leaking  from  Zone  2  during  investigation  of  R-63  oil  loss 
Source  of  fuel  leak  was  a  cracked  weld  on  the  No  24  fuel  nozzle  (top 
dead  center). 
After  engine  shutdown  at  the  gate,  the  right  engine  oil  quantity  indicated  9 

qts.  Upper  radial  drive  shroud  found  cracked 
"ENGINE  OIL  PRESS  R '  EICAS  message  displayed  after  landing  Engine 

shut  down.  Oil  pump  drive  shaft  found  sheared. 
Low  oil  quantity  caused  by  crack  in  step  aside  geartx)x  housing  approxi- 
mately 4  to  5  inches  long.  ' 

Engine  was  shut  down  on  takeoff  following  high  power  surge  Subsequent 
borescope  inspection  revealed  HPC  rotor  1  blade  failure  caused  by  for- 
eign object  damage  that  was  consistent  with  blade  damage  noted  on  5/ 
20/97  inspection. 

Aircraft  diversion  caused  by  excessive  oil  leakage  due  to  irKorrectly  in- 
stalled lower  bevel  t>ox  0-nng  seal  following  radial  drive  shaft  replace- 
ment. 

Aircraft  diversion  due  to  high  oil  consumption.  Not  related  to  step  aside 
geartxix  housing  cracking  problem. 
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Table  1— Continued 

Dale  occurred 

EE-1  # 

Engine  type 

Affected  system 

Event  description 

9/16/1997 

R-113 

RR 

ENGINE  

IFSD— Engine  shutdown  at  400  feet  after  takeoff  due  to  high-  pressure 
compressor  failure. 

Reliability  of  737NG 

As  part  of  the  process  of  reviewing 
existing  methods  for  ETOPS  approval, 
the  FAA  also  analyzed  data  from  the 
initial  in-service  period  for  Boeing 
Models  737-600,  737-700.  and  737-800 
powered  by  CFM56-7  engines.  As  a 
group,  these  variants  of  the  737  were 
referred  to  as  the  737  Next  Generation, 
or  •'737NG."  Even  though  early  ETOPS 
special  conditions  were  not  issued,  the 
737NG  was  chosen  for  this  analysis 
because  it  followed  an  ETOPS  approval 
process  program  that  was  very  similar  to 
what  Boeing  is  proposing  for  the  777- 
300ER.  Several  months  after  entry  into 
service,  however,  the  737NG  did  not 
exhibit  an  acceptable  level  of 
propulsion  system  reliability  for  ETOPS 
approval.  Early  ETOPS  special 
conditions  were  intended  to  identify  a 
design  not  suitable  for  ETOPS  approval 
prior  to  type  certification. 

Boeing  proposed  in  1994,  prior  to  the 
777's  type  certification,  that  the  737NG 
be  certified  as  an  early  ETOPS  airplane 
in  a  manner  similar  to  the  777,  but 
without  aJJ  of  the  testing  required  in  fhe 
777  special  conditions.  Since  the 
success  of  the  777  program  was  still  an 
unknown  at  the  time  of  Boeing's  request 
for  the  737NG,  the  FAA  did  not  agree 
to  Boeing's  proposed  changes  to  the 
airplane  demonstration  test 
requirement.  Early  ETOPS  special 
conditions  for  the  737NG  were  never 
issued.  Even  so,  Boeing  proceeded  with 
those  elements  of  the  777  special 
conditions  that  the  company  had 
proposed  to  accomplish.  These  included 
the  relevant  experience  assessment, 
design  requirements  assessment,  3000- 
cycle  propulsion  system  ground  test, 
and  enhanced  problem  reporting  and 
resolution. 

Although  the  FAA  never  issued 
special  conditions  for  the  737NG 
program,  we  agreed  that  the  elements 
from  the  777  special  conditions  that 
Boeing  did  accomplish  justified  a 
reduction  in  the  service  experience 
normally  required  for  ETOPS  type 
design  approval,  as  outlined  in  AC  120- 
42A.  Boeing  presented  the  following 
information  in  support  of  its  request  for 
a  reduction  in  service  experience 
required  for  ETOPS  certification. 

•  "Design  involved  lessons  learned, 
similar,  to  777  Early  ETOPS  process. 


•  "APU  most  thoroughly  tested  in 
Allied  Signal  history — more  than  3000- 
cycle  ground  test,  including  hot/cold 
exposure. 

•  "Propulsion  system  subjected  to 
3000-cycle  ground  test,  intentionally 
unbalanced,  with  three  180-minute 
diversion  cycles. 

•  "Flight  testing  included  a 
Southwest  Airlines  50-cycle 
demonstration,  using  airline  crews  and 
maintenance.  During  the  Function  and 
Reliability  testing,  61  ETOPS  cycles 
were  conducted  with  three  single  engine 
180-minute  diversions. 

•  "A  proposed  ETOPS  problem 
tracking  and  resolution  system,  similar 
to  that  used  on  the  777  that  will  remain 
in  effect  until  the  fleet  attains  250,000 
engine  fleet  hours." 

In  its  analysis  of  the  737NG  approval 
process,  the  FAA  noted  that  these 
program  elements,  at  the  time,  had  been 
accomplished  with  good  results.  The 
engines  and  airplane  system  had 
performed  well  during  the  test 
programs,  with  results  comparable  to 
the  777  test  fleet  (all  engines).  The  in- 
service  737NG  airplanes  had  achieved  a 
98.96%  dispatch  reliability  rate  after  45 
days  in  service,  better  than  any  previous 
Boeing  airplane.  Boeing's  proposal 
included  an  accumulation  of  15,000 
fleet  engine  hours  of  service  experience 
before  requesting  ETOPS  approval.  At 
that  time,  there  would  be  three  airplanes 
with  more  than  1000  flight  cycles,  the 
total  737NG  fleet  would  have 
accumulated  more  than  20,000  flight 
cycles,  and  the  high-time  airplane/ 
engines  would  have  more  than  2000 
flight  cycles.  During  the  737  NG 
approval  process,  the  FAA  concurred 
with  Boeing's  proposal  to  require  15,000 
hours  of  service  experience  based  on  the 
following: 

•  "The  FAA  has  agreed  to  the  concept 
that  ETOPS  at  entry  into  service  can  be 
achieved  by  appropriate  design  and 
testing  as  evidenced  by  the  777  special 
conditions,  which  have  now  been 
validated  through  actual  service 
experience, 

•  "The  737NG/CFM56-7B  airft-ame/ 
engine  configuration  is  a  derivative/ 
evolution  of  the  existing  737-300/400/ 
500  which  through  extensive  service 
experience  has  demonstrated 
exceptional  reliability,  and,  is  approved 
for  120-minute  ETOPS, 


•  "Except  for  the  lack  of  a  dedicated 
1000-cycle  ETOPS  test  program,  design 
and  testing  of  the  737NG/CFM56-7B 
mirrors  what  was  done  on  the  777  to 
satisfy  Early-ETOPS  approval. 

•  "The  additional  15,000  engine  hour 
in-service  evaluation  plus  the  fact  that 
three  180-minute  single  engine 
diversions  were  performed  during 
Function  and  Reliability  testing  more 
than  compensates  for  the  omission  of  a 
1000-cycle  test, 

•  "The  satisfactory'  performance  of 
the  737NG/CFM56-7B  airframe/engine 
configuration  during  the  certification 
testing,  and 

•  "The  proven  ability  of  Boeing  to 
satisfactorily  manage  ETOPS 
airworthiness  of  the  777  fleet  in  the  face 
of  problems  encountered  in  service.  The 
737NG  proposal  includes  a  problem 
tracking  and  resolution  system  that  will 
remain  in  effect  for  a  full  250,000  engine 
hours." 

The  Model  737-700  was  the  first 
variant  of  the  737NG  to  enter  service,  in 
December  1997.  Section  4.2  of  the  FAA- 
approved  120-minute  ETOPS  Airplane 
Assessment  Report  for  the  737-700. 
Boeing  Document  Number  D033A003, 
Revision  B,  states  that  the  Model  737- 
700  was  designed,  manufactured,  and 
tested  for  extended  range  operations  at 
entry  into  service.  The  following 
additional  supporting  statements  were    ' 
also  made. 

a.  "The  737-700  airplanes  have  been 
designed  and  manufactiued  based  on 
regimented  application  of  lessons 
learned  from  other  ETOPS  program 
experience  as  well  as  the  in-service 
experience  of  earlier  737  models. 

b."The  737-700  airplane  was 
subjected  to  a  rigorous  test  program  as 
described  in  following  paragraphs. 
Production  equivalent  equipment  where 
appropriate,  was  used  to  support  test 
objectives.  Equipment  was  production 
equivalent  as  defined  at  the  time  of  the 
test." 

No  significant  propulsion  system 
design  problems  occurred  during  any  of 
the  testing  described  above.  Two 
inflight  shutdowns  did  occur  during 
certification  flight  testing.  One  was 
caused  by  an  indication  fault  within  the 
electronic  engine  control  that  was 
corrected  with  a  simple  software 
change.  The  other  was  caused  by  an 
inappropriate  flight  test  condition. 
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Boeing  stated  in  the  737-700's  120- 
minute  ETOPS  Airplane  Assessment 
Report  that  the  fleet  reached  the  15,000- 
hour  mark  during  the  month  of  April 
1998.  At  that  time,  there  had  been  no 
inflight  shutdowns  in  service.  However, 
on  May  9, 1998,  before  the  FAA  had 
completed  its  assessment  of  the  airplane 
for  ETOPS  approval,  the  first  inflight 
shutdown  occurred.  A  second  inflight 
shutdown  occurred  during  the  month  of 
May,  and  the  fleet  exceeded  the 
accepted  120-minute  ETOPS  standard  of 
.05  inflight  shutdowns  per  1000  engine 
hours.  Three  inflight  shutdowns 
occurred  in  June  1998,  and  one  in  July 
1998.  The  peak  inflight  shutdown  rate 
during  this  period  was  .085/1000  hours 
at  the  end  of  June  1998,  which  clearly 
did  not  meet  the  minimum  standard  for 
ETOPS  type  design  approval. 

The  six  engine  inflight  shutdowms 
were  caused  by  three  different  failure 
root  causes.  Boeing  and  CFMI,  the 
engine  manufacturer,  undertook 
aggressive  actions  to  correct  each  of 
these  design  problems  as  they  occurred. 
The  high  rate  of  fleet  hourly 
accumulation  during  this  period, 
however,  resulted  in  new  ETOPS 
reportable  events  occurring  faster  than 
the  known  problems  could  be  corrected. 
This  delayed  FAA  consideration  of  the 
737-700  for  ETOPS  approval  until  the 
problems  were  brought  under  control.  A 
consequence  of  the  high  rate  of  fleet 
hourly  accumulation  was  that,  with  no 
additional  inflight  shutdowns;  the 
inflight  shutdown  rate  decreased 
rapidly  and  was  within  the  ETOPS  type 
design  approval  standard  by  the  end  of 
1998.  The  FAA  approved  the  737-600/ 
-700/-800  (737NG)  for  120-minute 
ETOPS  approximately  one  year  after 
entry  into  service  widi  over  300,000 
engine-hours  of  service  experience  and 
an  inflight  shutdown  rate  of  .020/1000 
hours. 

Conclusions  From  Comparison  of  777 
and  737NG 

In  comparing  the  737NG  experience 
with  that  of  the  777,  the  FAA  observes 
that  there  is  a  fleet  hourly  accumulation 
rate  above  which  aggressive  problem 
management  to  qualify  for  early  ETOPS 
certification  may  become  resource 
prohibitive.  Therefore,  when  certifying 
an  airplane/engine  combination  that 
will  be  entering  service  with  a  high 
production  rate  resulting  in  a  rapid 
accumulation  of  engine  hours, 
manufacturers  may  find  it  more  cost- 
effective  to  use  the  service  experience 
criteria  of  AC  120-42A  than  to  follow 
the  rigorous  requirements  of  the  early 
ETOPS  process. 

As  stated  earlier,  the  777  ETOPS 
special  conditions  were  designed  to 


"result  in  a  level  of  airplane  reliability 
that  is  equivalent  to  the  level  of 
reliability  previously  found  to  be 
acceptable  based  upon  service 
experience."  As  previously  noted,  the 
current  777  ETOPS  special  conditions 
consist  of  five  main  elements  needed  to 
provide  adequate  compensation  for  the 
service  experience  normally  required  for 
180-minute  ETOPS  eligibility  described 
in  AC  120-42A.  No  single  element  is 
considered  sufficient  by  itself,  but  the 
FAA  has  found  that  the  five  elements 
combined  provide  an  acceptable 
substitute  for  actual  airline  service 
experience.  The  five  elements  are: 

1 .  Design  for  reliability. 

2.  Lessons  learned. 

3.  Test  requirements.  * 

4.  Demonstrated  reliability. 

5.  Problem  tracking  system. 

Even  though  the  overall  objective  is  a 
level  of  airplane  and  propulsion  system 
reliability  that  is  equivalent  to  that 
achieved  through  service  experience,  we 
considered  the  uncertainty  of  actually 
achieving  that  goal  in  the  development 
of  these  special  conditions.  The  first 
three  elements  focus  on  designing  an 
airplane  to  eliminate  sources  of  engine 
inflight  shutdowns  and  diversions  to  the 
greatest  practical  extent.  This  is 
accomplished  by  an  overall  design 
philosophy  to  preclude  sources  of 
engine  inflight  shutdowns  and 
diversions  using  the  manufacturer's 
experience  with  earlier  designs  to 
identify  successful  and  unsuccessful 
design  features.  The  additional  testing 
required  by  the  special  conditions 
focuses  on  exposing  the  design  to 
conditions  that  in  the  past  have 
contributed  to  engine  failures,  such  as 
high  engine  vibration  or  repeated 
exposure  to  humid  and  inclement 
weather  on  the  ground  followed  by 
long-range  operation  at  the  extreme  cold 
temperatures  at  high  altitude.  These 
design  and  test  elements  do  not  assure 
a  level  of  reliability  that  is  equivalent  to 
that  based  on  service  experience. 
Instead,  they  result  in  an  acceptable 
level  of  inherent  design  reliability  from 
which  we  can  successfully  manage 
ETOPS  fleet  safety  once  the  airplane 
enters  service. 

The  fourth  element,  "demonstrated 
reliability,"  provides  the  FAA  with  a 
standard  by  which  to  judge  a  design 
against  existing  ETOPS-approved 
airplanes.  This  gives  the  FAA  a  standard 
from  which  to  withhold  ETOPS 
approval  ft-om  airplanes  that  experience 
significant  failures  during  certification 
testing,  demonstrating  that  they  are  not 
suitable  for  ETOPS.  However,  it  does 
not  by  itself  guarantee  that  designs 
showing  no  significant  failures  during 


flight  testing  will  have  adequate 
reliability  for  ETOPS. 

To  manage  fleet  safety  after  ETOPS 
approval,  we  rely  on  the  fifth  element  of 
the  ETOPS  special  conditions. 
Paragraph  (0  of  the  special  conditions 
requires  a  problem  tracking  system  for 
the  prompt  identification  of  those 
problems  that  could  impact  ETOPS 
safety.  The  FAA  uses  this  enhanced 
problem  reporting  system  to  work  with 
the  airplane  and  engine  manufacturers 
to  aggressively  manage  and  correct 
significant  design  problems  identified 
after  ETOPS  approval.  This  requirement 
is  the  "catch-all"  for  those  design  flaws 
that  are  not  caught  by  the  other  special 
conditions  elements  during  airplane 
design  and  testing. 

The  first  in-service  inflight  shutdown 
of  the  737-700  variant  of  the  737NG  did 
not  occur  until  the  fleet  had 
accumulated  approximately  30.000 
engine-hours.  "The  FAA  could  not  have 
expected  that  a  complete  1000-cycle 
airplane  demonstration  test  would  have 
had  a  better  chance  of  discovering  the 
types  of  problems  that  occurred  in 
service  on  the  737NG  than  the  nearly 
30,000  hours  accumulated  on  multiple 
airplanes  and  engines  prior  to  the  first 
inflight  engine  shutdown.  While 
significant  propulsion  system  failures 
occurring  during  type  certification 
testing,  including  the  additional  testing 
required  by  the  ETOPS  special 
conditions,  may  indicate  that  a  design  is 
not  yet  ready  to  enter  ETOPS  service, 
the  737NG  experience  shows  that  the 
reverse  cannot  be  stated  with  a 
significant  degree  of  confidence.  A  lack 
of  significant  failures  during 
certification  testing  does  not  in  itself 
assure  an  ETOPS-suitable  design  at 
entry' into  service. 

The  777  experience  shows  that  a 
relatively  small  fleet  can  be  managed 
successfully  during  the  initial  service 
period  based  on  the  data  provided  by 
the  enhanced  problem  tracking  system 
required  by  special  conditions 
paragraph  (f).  The  737NG  experience 
shows  that  a  larger  fleet  may  require  a 
much  more  resource-intensive  fleet 
management  program.  However,  had  the 
737NG  received  its  ETOPS  approval  as 
originally  proposed  prior  to  its  first 
inflight  shutdown  in  service,  the 
problem  reporting  system  that  Boeing 
had  in  place  gave  the  FAA  timely 
identification  of  the  problems  causing 
inflight  shutdowns  so  that  we  could 
have  required  appropriate  corrective 
action  through  Uie  airworthiness 
directive  process  to  maintain  ETOPS 
safety.  Such  airworthiness  directives 
could  have  required  the  operators  to 
incorporatfe  design  changes  prior  to 
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further  ETOPS  flight  or  withdrawn 
ETOPS  approval. 

Since  we  cannot  be  certain  that  an 
airplane  approved  for  ETOPS  under  the 
special  conditions  will  have  the  same 
maturity  at  original  type  certification  as 
an  airplane  that  we  have  approved 
based  on  service  experience,  our 
experience  with  the  777  and  737NG 
confirms  that  the  five  elements  of  the 
special  conditions,  in  conjunction  with 
the  FAA's  normal  safety  oversight 
processes,  adequately  compensate  for 
that  uncertainty. 

The  changes  we  propose  for  the 
engine  demonstration  test  and  the 
airplane  demonstration  test,  including 
enhanced  post-test  inspection 
requirements,  are  intended  to  address 
our  experience  with  the  existing  ETOPS 
special  conditions,  which  identified 
several  shortcomings  in  the  original  test 
requirements.  We  are  proposing  these 
changes  to  more  clearly  focus  the  testing 
on  the  objective  of  exposing  the  engines 
and  airplane  to  those  operating 
conditions  that  give  us  the  best  chance   * 
of  identifying  underlying  major  design 
flaws  that  could  jeopardize  ETOPS 
safety  in  service.  These  proposed 
changes  would  provide  a  better 
evaluation  of  the  design  than  the 
existing  requirements,  including  the 
1000-cycle  airplane  flight  test  as 
previously  conducted. 

The  FAA  therefore  proposes  to  change 
the  purpose  of  the  airplane 
demonstration  test  requirement  of 
paragraph  (e)(7)  from  being  a 
demonstration  of  reliability  to  a 
demonstration  of  airplane  capability 
under  the  types  of  ETOPS  operational 
and  diversion  scenarios  being  proposed 
in  this  notice.  The  requirements  of  that 
airplane  demonstration  test  have  been 
changed  accordingly. 

Aged  Engine  Requirement 

In  response  to  Boeing's  request,  the 
FAA  is  proposing  to  delete  paragraph 
(e)(7)(ii),  which  currently  requires  the 
installation  of  the  engine  and 
propulsion  system  from  the  3000-cycle 
engine  demonstration  test  required  by 
paragraph  (e)(6).  or  another  suitable 
aged  engine,  on  the  1000-cycle 
demonstration  test  airplane  for  a 
minimum  of  500  cycles.  Boeing 
provided  the  following  information  in 
support  of  its  request  for  deleting  the 
aged  engine  requirement: 

Review  of  the  aged  engine  data  from 
the  baseline  777  program  showed  that 
the  nature  of  the  findings,  which 
occurred  on  the  aged  engines,  was  not 
related  to  the  aging  of  the  engines.  The 
findings  were  related  to  the  variation 
that  occurs  during  manufacturing, 
assembly,  etc.  This  lesson  learned  on 


the  aged  engines  is  consistent  for  each 
engine  manufacturers'  baseline  777 
ETOPS  test  program. 

The  lack  of  findings  related  to  the 
aging  of  an  engine  in  the  ETOPS  flight 
test  program  has  been  demonstrated 
three  times.  Based  on  this  consistent 
demonstration,  there  is  no  further  need 
to  maintain  the  requirement  for  an  aged 
engine  in  the  flight  test  program. 
Additionally,  flying  more  airplane/ 
engine  combinations  will  provide 
increased  opportunities  for  evaluating 
potential  problem  areas. 

Boeing  reported  nine  events  (EE-1 
Reports)  which  occurred  during  the 
"aged"  engine  portions  of  the  1000- 
cycle  tests  for  the  three  baseline  engine 
types,  with  an  explanation  of  why  the 
aged  engine  requirement  was  not 
necessary  in  order  to  identify  each 
failure.  Boeing  stated  that  the  lack  of 
any  EE-1  reports  from  the  post-test 
inspections  is  an  indication  that  there 
were  no  significant  flndings  from  the 
aged  engine  testing. 

FAA  Analysis  of  Boeing's  Proposal: 
The  original  intent  of  the  aged  engine 
requirement  was  to  expose  the  3000- 
cycle  test  engine,  or  equivalent,  to 
inflight  conditions  that  cannot  be 
simulated  in  a  ground  test  environment. 
This  would  further  validate  the 
propulsion  system  design  out  to  an  age 
beyond  3000  cycles.  Boeing  data 
available  at  the  time  the  ETOPS  special 
conditions  were  developed  indicated 
that  95%  of  all  new  significant  failure 
modes  occur  on  airplane  propulsion 
systems  with  3000  cycles  or  less.  That 
concept  is  still  valid.  The  lack  of 
specific  findings  on  the  aged  engine 
during  the  1000-cycle  airplane 
validation  test  only  confirms  the 
validity  of  the  Reliability  Assessment 
Board's  conclusion  that  those  baseline 
777  engine  installations  were  suitable 
for  180-minute  ETOPS.  A  number  of 
significant  events  during  the  lOOO-cycle 
test  program  would  have  jeopardized 
that  conclusion. 

The  question  that  the  FAA  considers 
to  be  more  relevant  is  whether  or  not  a 
greater  benefit  would  come  from  a  more 
thorough  teardown  inspection  and 
analysis  of  the  3000-cycle  test  engine 
and  propulsion  system  hardware  than 
from  this  additional  level  of  validation. 
In  this  regard,  the  FAA  agrees  with 
Boeing  that  other  test  articles  may 
provide  sufficient  experience  to  uncover 
the  majority  of  age-related  problems 
independent  of  the  additional  exposure 
provided  by  the  lOOO-cycle  test  inflight 
exposure. 

In  consideration  of  the  need  to 
perform  a  detailed  analysis  of  the  3000- 
cycle  test  engine  and  the  extra  expense 
of  using  a  parallel  3000-cycle  test  engine 


as  "another  suitable  aged  engine,"  the 
FAA  agrees  that  the  requirement  for 
installation  of  an  aged  engine  on  the 
ETOPS  test  airplane  can  be  eliminated 
provided  significantly  improved 
processes  are  used  to  analyze  the       v 
condition  of  the  3000-cycle  test  and 
airplane  demonstration  test  engines  at 
the  conclusion  of  these  tests,  as  being 
proposed  for  paragraph  (e)(6). 

Miscellaneous  Amendments 

We  are  also  proposing  the  following 
revisions. 

Re-identification  of  paragraph 
(e)(7)(iii)  as  (e)(7)(iv)  and  revision  of  the 
requirement  that  the  lOOO-cycle  test 
airplane  be  operated  and  maintained 
using  the  recommended  operations  and 
maintenance  procedures  to  recognize 
that  more  than  one  test  airplane  may  be 
used. 

Replacement  of  the  reference  to  the 
"lOOO-cycle  ETOPS  test"  with 
"Airplane  Demonstration  Test"  in 
paragraph  (g)(2)  in  order  to  be  consistent 
with  the  changes  being  proposed  for 
paragraph  (e)(7). 

Replacement  of  the  reference  to  the 
"lOOO-flight-cycle  ETOPS  test  "  with 
"Airplane  Demonstration  Test"  in 
paragraph  (h)(1)  in  order  to  be 
consistent  with  the  changes  being 
proposed  for  paragraph  (e)(7). 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  Boeing 
Model  777  series  airplanes.  Should  The 
Boeing  Company  apply  at  a  later  date 
for  a  change  to  the  type  certificate  to 
modify  any  model  included  on  Type 
Certificate  No.  TOOOOlSE  to  incorporate 
the  same  novel  or  unusual  design 
feature,  the  special  conditions  would 
apply  to  that  model  as  well  under  the 
provisions  of  §21. 101(a)(1), 
Amendment  21-69.  effective  September 
16,  1991. 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  Boeing 
Model  777  series  airplanes.  It  is  not  a   v 
rule  of  general  applicability,  and  it 
affects  only  the  applicant  who  applied 
to  the  FAA  for  approval  of  these  features 
on  the  airplane. 

List  of  Subjects  in  CFR  Part  25 

Aircraft.  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  4()  ll.S.C.  106(g).  40113.  44701, 
44702.  44704. 
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PART  25— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  revisions  to  Special 
Conditions  25-ANM-84  as  part  of  the 
type  certification  basis  for  Boeing  Model 
777  series  airplanes.  The  existing 
special  conditions  are  printed  in  their 
entirety  for  clarity.  Your  comments  are 
invited  on  the  proposed  revisions: 
Sections  (e)(6),  (e)(7),  and  the  word 
substitutions  in  sections  (g)(2)  and 
(h)(1). 

In  addition  to  the  airworthiness 
requirements  of  14  CFR  part  25,  the 
Model  777  airplane  must  comply  with 
the  following  requirements  in  order  to 
be  eligible  for  Extended  Remge 
Operation  with  Two-Engine  Airplanes 
(ETOPS)  without  the  requisite  operating 
experience  specified  in  Advisory 
Circular  (AC)  120-42A: 

(a)  Introduction.  An  approved  ETOPS 
Type  Design  Assessment  Plan  covering 
the  engine  and  each  applicable  airplane 
system  must  be  established.  The  specific 
methods  that  will  be  used  to 
substantiate  compliance  with  the 
requirements  of  these  special  conditions 
must  be  defined  in  the  plan.  Specific 
systems  that  will  undergo  the  complete 
analysis,  testing,  and  development 
program  tracking  defined  in  paragraph 
(c)  of  these  special  conditions  must  be 
identified.  Other  airplane  systems  that 
may  contribute  to  the  overall  safety  of 
an  ETOPS  operation,  but  that  do  not 
warrant  the  rigorous  type  design 
requirements  and  relevant  experience 
assessments  defined  in  paragraph  (c)  of 
these  special  conditions,  must  be 
identified  and  agreed  to  by  the  FAA. 
Compliance  must  be  shown  for  these 
other  systems  with  all  provisions  of 
these  special  conditions,  except 
paragraph  (c).  In  showing  compliance 
with  these  special  conditions,  tests  and 
analyses  conducted  to  substantiate 
compliance  with  the  basic  airworthiness 
standards  of  part  25  may  be  referenced, 
if  applicable. 

(b)  Engine  Assessment. 

(1)  The  ETOPS  eligibility  of  the 
engine  must  be  determined  specifically 
for  the  airplane  installation  for  which 
early  ETOPS  type  design  approval  is 
requested. 

[2]  Procedures  for  an  engine  condition 
monitoring  program  must  be  defined 
and  validated  at  the  time  of  ETOPS  type 
design  approval.  The  engine  condition 
monitoring  program  must  be  able  to 
predict  when  an  engine  is  no  longer 
capable  of  providing,  within  certified 
engine  operating  limits,  the  maximum 


thrust  required  for  a  single  engine 
diversion. 

(c)  ETOPS  Type  Design  Assessment. 

(1)  Design  Requirements  Assessment. 
14  CFR  part  25,  including  applicable 
amendments,  defines  most  of  the 
requirements  necessary  to  design  an 
airplane  that  is  suitable  for  ETOPS 
operation,  as  long  as  the  ETOPS  mission 
is  considered  in  applying  these 
requirements  for  all  anticipated 
dispatch  configurations.  In  addition  to 
these  requirements,  the  propulsion 
system  must  be  designed  to  preclude 
failures  or  malfunctions  that  could 
result  in  an  engine  inflight  shutdown. 
The  applicant  must  identify  and  list 
methods  of  compliance  for  each  of  the 
applicable  ETOPS  requirements, 
including  those  specific  part  25 
requirements  for  which  methods  of 
compliance  relative  to  the  ETOPS 
mission  are  different  from  those 
traditionally  used  for  two-engine 
airplanes.  Paragraph  (c)(3)  of  these 
special  conditions  lists  certain  design 
feature  categories  that  may  be  affected 
by  a  consideration  of  the  ETOPS 
mission  in  the  design  of  these  systems. 
The  effects  of  the  applicable  ETOPS 
requirements  on  the  design  of  any  of 
those  design  feature  categories  listed  in 
paragraph  (c)(3)  must  be  specifically 
addressed  by  this  assessment. 

(2)  Relevant  Experience  Assessment. 
For  each  system  covered  by  the  ETOPS 
Type  Design  Assessment,  there  must  be 
an  assessment  of  the  relevant  design, 
manufacturing,  and  operational 
problems  experienced  on  previous 
airplanes  built  by  the  applicant.  The 
assessment  must  include  the  applicable 
relevant  service  experience  of  vendor 
supplied  systems  or,  to  the  extent 
possible,  the  service  experience  of 
components  on  aircraft  built  by  other 
manufacturers.  Specific  corrective 
actions  taken  to  preclude  similar 
problems  from  occurring  on  the  new 
airplane  must  be  identified. 

(3)  Design  Features. 

(i)  The  applicant  must  define  any 
design  features  implemented  to  comply 
with  the  design  requirements  listed  in 
paragraph  (c)(1).  Consideration  of  the 
following  design  feature  categories  must 
be  specifically  addressed: 

(A)  Airplane  capabilities  and 
capacities  of  the  ETOPS  mission; 

(B)  Fuel  system  integrity,  including 
consideration  of  uncontained  main 
engine  rotor  burst  and  fuel  availability 
as  affected  by  cross-feed  capability  and 
electrical  power  to  pumps  and  other 
components; 

(Cj  Fuel  quantity  indication  to  the 
flightcrew,  including  alerts  that 
consider  the  "fuel  required  to  complete 
the  mission,  abnormal  fuel  management 


or  transfer  between  tanks,  and  possible 
fuel  leaks  between  the  tanks  and  the 
main  engines; 

(D)  Communication  systems  for  the 
ETOPS  environment; 

(E)  Navigation  systems  for  the  ETOPS 
environment; 

(F)  Minimum  single  engine  cruise    . 
altitude  capability;  and 

(G)  Failure  tolerant  designs  of  cockpit 
indicating  systems  or  avionics  systems 
to  prevent  unnecessary  airplane 
diversions. 

(ii)  The  applicant  must  define  the 
specific  design  features  used  to  address 
problems  identified  in  the  relevant 
service  experience  assessment  of 
paragraph  (c)(2). 

(4)  Test  Features.  The  applicant  must 
define  specific  new  tests,  of  enhanced 
tests,  that  will  be  used  to  assure  engine 
and  airplane  system  design  integriU'. 
These  test  features  may  be  derived  from 
the  requirements  assessment  of 
paragraph  (c)(1)  and  the  relevant  service 
experience  assessment  of  paragraph 
(c)(2). 

(5)  Analysis  Features.  The  applicant 
must  define  specific  new  analyses,  or 
enhanced  analyses,  that  will  be  used  to 
assure  engine  and  airplane  system 
design  integrity.  These  analysis  features 
may  be  derived  from  the  requirements 
assessment  of  paragraph  (c)(1)  and  the 
relevant  service  experience  assessment 
of  paragraph  (c)(2). 

(6)  Manufacturing,  Maintenance,  or 
Operational  (Other)  Features.  The 
applicant  must  define  specific  new,  or 
enhanced,  manufacturing  processes  or 
procedures,  and  maintenance  or 
operational  procedures  that  are  being 
implemented  to  assure  engine  and 
airplane  system  integrity.  These  "other" 
features  may  be  derived  from  the 
requirements  assessment  of  paragraph- 
(c)(1)  of  this  section  and  the  relevant 
service  experience  assessment  of 
paragraph  (c)(2). 

(d)  Additional  ETOPS  Analysis 
Requirements. 

(1)  Performance  and  Failure  Analyses. 
Engine  and  airplane  performance  and 
failure  analyses  required  for 
certification  must  be  expanded  to 
consider  ETOPS  mission  requirements, 
including  exposure  times  associated 
with  a  180-minute  single-engine 
diversion  and  a  subsequent  15-minute 
hold  in  the  terminal  airspace  at  the 
diversion  airport.  Consideration  must  be 
given  to  crew  workload  and  operational 
implications  of  continued  operation 
with  failure  effects  for  an  extended 
period  of  time.  The  rationale  and  all 
assumptions  used  in  the  analyses  must 
be  documented,  justified,  and  validated, 
including  maintenance  interval  and 
maintainability  assumptions. 
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(2)  Maintenance  and  Flight 
Operations  Evaluation.  The  Type  Design 
Assessment  Plan  must  contain  a 
program  to  systematically  detect  and 
correct  problems  occurring  as  a  result  of 
improper  execution  of  maintenance  or 
flight  operations.  Corrective  actions  for 
any  problems  found  must  be  identified 
and  implemented  through  the  Problem 
Tracking  and  Resolution  System 
required  by  paragraph  (f)- 

(3)  Manufacturing  Variability.  The 
Type  Design  Assessment  Plan  must 
contain  a  program  to  minimize  potential 
manufacturing  problems.  The  plan 
should  address  early  validation  of 
tooling  and  procedures,  as  well  as  any 
related  problems,  as  identiHed  in 
paragraph  (c)(2).  Corrective  actions  for 
problems  that  impact  the  safe  operation 
of  the  airplane  must  be  identified  and 
implemented  through  the  problem 
tracking  and  resolution  system  required 
by  paragraph  (f). 

'  (e)  Additional  ETOPS  Test 
Requirements.  As  part  of,  or  in  addition 
to,  the  testing  identified  in  paragraph 
(c)(4),  the  following  specific  test 
requirements  apply: 

(1)  Configuration  Requirements.  All 
testing  defined  in  paragraph  (e)  must  be 
conducted  with  the  configuration 
proposed  for  certification,  and  must 
include  sufficient  interfacing  system 
hardware  and  software  to  simulate  the 
actual  airplane  installation. 

(2)  Completion  of  Applicable  Failure 
Analyses.  Failure  analyses  required  for 
ETOPS  type  design  approval  must  be 
submitted  to  the  FAA  prior  to  the  start 
of  the  testing  defined  in  paragraph  (e). 

(3)  Vibration  Testing,  vibration 
testing  must  be  conducted  on  the 
complete  installed  engine  conflguration 
to  demonstrate  that  no  damaging 
resonances  exist  within  the  operating 
envelope  of  the  engine  that  could  lead 
to  component,  part,  or  fluid  line 
failures.  The  complete  installed  engine 
configuration  includes  the  engine, 
nacelle,  engine  mounted  components, 
and  engine  mounting  structure  up  the 
strut  to  wing  interface. 

(4)  New  Technology  Demonstration 
Testing.  Testing  must  be  conducted  to 
substantiate  the  suitability  of  any 
technology  new  to  the  applicant, 
including  substantially  new 
manufacturing  techniques. 

(5)  Auxiliary  PowerVnit 
Demonstration  Test.  If  requesting  credit 
for  APU  backup  electrical  power 
generation,  one  auxiliary  power  unit 
(APU),  of  the  type  to  be  certificated  with 
the  airplane,  must  complete  3000 
equivalent  airplane  operational  cycles. 

(6)  Engine  Demonstration  Test.  One 
engine  of  each  type  to  be  certiHcated 
with  the  airplane  must  complete  3000 


equivalent  airplane  operational  cycles. 
The  engine  must  be  configured  with  a 
complete  airplane  nacelle  package  for 
this  demonstration,  including  engine- 
mounted  equipment  except  for  any 
configuration  differences  necessary  to 
accommodate  test  instrumentation  and 
test  stand  interfaces  with  the  engine 
nacelle  package.  At  completion  of  the 
engine  demonstration  test,  the  engine 
and  airplane  nacelle  test  hardware  must 
undergo  a  complete  teardown 
inspection.  This  inspection  must  be 
conducted  in  a  manner  to  identify 
abnormal  conditions  that  could  become 
potential  sources  of  engine  inflight 
shutdown.  An  analysis  of  any  abnormal 
conditions  found  must  consider  the 
possible  consequences  of  similar 
occurrences  in  service  to  determine  if 
they  may  become  sources  of  engine 
inflight  shutdowns,  power  loss,  or 
inability  to  control  engine  thrust.  Any 
potential  sources  of  engine  inflight 
shutdown  identified  must  be  corrected 
in  accordance  with  paragraph  (g)(2). 

(7)  Airplane  Demonstration  Test.  In 
addition  to  the  function  and  reliability 
testing  required  by  14  CFTl  21.35(b)(2), 
for  each  engine  type  to  be  certificated 
with  the  airplane,  one  or  more  airplanes 
must  complete  flight  testing  which 
demonstrates  that  the  aircraft,  its 
components,  and  equipment,  are 
capable  of  and  function  properly  during 
long  range  operations  and  airplane 
diversions,  including  engine-inoperative 
diversions. 

(i)  The  flight  conditions  must  expose 
the  airplane  to  representative 
operational  variations  based  on  the 
airplane's  system  and  equipment  design 
and  the  intended  use  of  the  airplane 
including: 

(A)  Engine  inoperative  maximum 
length  diversions  to  demonstrate  the 
airplane  and  propulsion  system's 
capability  to  safely  conduct  a  diversion. 

(B)  Non-normal  conditions  to 
demonstrate  the  airplane's  capability  to 
safely  divert  under  worst  case  probable 
system  failure  conditions. 

(C)  Simulated  airline  operations 
including  normal  cruise  altitudes,  ^ep 
climbs,  and  maximum  expected  flight 
durations  out  of  and  into  a  variety  of 
departure  and  arrival  airports. 

(D)  Diversions  to  worldwide  airports 
representative  of  those  intended  as 
operational  alternates. 

(E)  Repeated  exposure  to  humid  and 
inclement  weather  on  the  ground 
followed  by  long-range  operation  at 
normal  cruise  altitude. 

(ii)  The  flight  testing  must  validate 
expected  airplane  flying  qualities  and 
performance  considering  engine  failure, 
electrical  power  losses,  etc.  The  testing 
must  demonstrate  the  adequacy  of 


remaining  airplane  systems  and 
performance  and  flightcrew  ability  to 
deal  with  an  emergency  considering 
remaining  flight  deck  information 
following  expected  failure  conditions. 

(iii)  The  engine-inoperative  diversions 
must  be  evenly  distributed  among  the 
number  of  engines  in  the  applicant's 
flight  test  program. 

(iv)  The  test  airplane(s)  must  be 
operated  and  maintained  using  the 
recommended  operations  and 
maintenance  manual  procedures  during 
the  airplane  demonstration  test. 

(v)  At  completion  of  the  airplane 
demonstration  test,  the  test  engines  and 
engine-mounted  equipment  must 
undergo  a  complete  external  on-wing 
visual  inspection.  The  engines  must  also 
undergo  a  complete  internal  visual 
inspection.  These  inspections  must  be. 
conducted  in  a  manner  to  identify 
abnormal  conditions  that  could  become 
potential  sources  of  engine  inflight 
shutdowns.  An  analysis  of  any 
abnormal  conditions  found  must 
consider  the  possible  consequences  of 
similar  occurrences  in  service  to 
determine  if  they  may  become  sources 
of  engine  inflight  shutdowns.  Any 
potential  sources  of  engine  inflight 
shutdown  that  are  identified  must  be 
corrected  in  accordance  with  paragraph 

(g)(2). 

(f)  Problem  Tracking  System.  An 
FAA-approved  problem  tracking  system 
must  be  established  to  address  problems 
encountered  on  the  engine  and  airplane 
systems  that  could  affect  the  safety  of 
ETOPS  operations. 

(1)  The  system  must  contain  a  means 
for  the  prompt  identification  of  those 
problems  that  could  impact  the  safety  of 
ETOPS  operations  in  order  that  they 
may  be  resolved  in  a  timely  manner. 

(2)  The  system  must  contain  the 
process  for  the  timely  notification  to  the 
responsible  FAA  office  of  all  relevant 
problems  encountered,  and  corrective 
actions  deemed  necessary,  in  a  manner 
that  allows  for  appropriate  FAA  review 
of  all  planned  corrective  actions. 

(3)  "The  system  must  be  in  effect 
during  the  phases  of  airplane 
development  that  will  be  used  to  assess 
early  FTOPS  eligibility,  and  for  at  least 
the  first  250,000  engine-hours  of  fleet 
operating  experience  after  the  airplane 
enters  revenue  service.  For  the  revenue 
service  period,  this  system  must  define 
the  sources  and  content  of  in-service 
data  that  will  be  made  available  to  the 
manufacturers  in  support  of  the  problem 
tracking  system.  The  content  of  the  data 

.  provided  must  include,  as  a  minimum, 
the  data  necessary  to  evaluate  the 
specific  cause  of  all  service  incidents 
reportable  under  §  21.3(c)  of  part  21,  in 
addition  to  any  other  failure  or 
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malfunction  that  could  prevent  safe 
flight  and  landing  of  the  airplane,  or 
affect  the  ability  of  the  crew  to  cope 
with  adverse  operating  conditions. 

(4)  Corrective  actions  for  all  problems 
discovered  during  the  development  and 
certification  test  program  that  could 
affect  the  safety  of  ETOPS  operations,  or 
the  intended  function  of  systems  whose 
use  is  relied  upon  to  accomplish  the 
ETOPS  mission,  must  be  identified  and 
implemented  in  accordance  with 
paragraph  (g)(2).  If,  during  the 
certification  program,  it  is  discovered 
that  a  fault  has  developed  that  requires 
significant  rework  of  manufacturing, 
maintenance,  and/or  operational 
procedures,  the  FAA  will  review  the 
ETOPS  suitability  of  the  affected  system 
and  interfacing  hardware  and  identify 
any  additional  actions  to  be 
accomplished  to  substantiate  the 
corrective  actions. 

(5)  For  each  engine  type  to  be 
certificated  with  the  airplane,  the 
system  must  include  provisions  for  an 
accelerated  engine  cyclic  endurance  test 
program  that  will  accumulate  cycles  on 
one  representative  production- 
equivalent  propulsion  system  in 
advance  of  the  high-cycle  revenue  fleet 
engine.  This  test  program  will  assist  the 
applicant  and  the  FAA  in  identifying 
and  correcting  problems  before  they 
occur  in  revenue  service.  This  program 
must  be  in  place  for,  at  a  minimum,  the 
first  250,000  engine-hours  of  fleet 
operating  experience  after  the  airplane 
enters  revenue  service.  The 
representative  production-equivalent 
propulsion  system  may,  at  the 
manufacturer's  discretion,  be  used  for 
other  fleet  support  activities. 

(g)  Reliability  Assessment  Board. 

(1)  An  FAA  Reliability  Assessment 
Board  will  be  formed  to  evaluate  the 
suitability  of  the  airplane  for  ETOPS 
approval  and  make  a  recommendation 
to  the  Manager,  Transport  Airplane 
Directorate,  regarding  the  adequacy  of 
the  type  design  for  180-minute  ETOPS 
operation.  The  purpose  of  this  board 
will  be: 

(i)  To  periodically  review  the 
development  and  certification  flight  test 
program  accomplishments  from  both 
type  design  and  operational 
perspectives; 

(ii)  To  ensure  that  all  specific 
problems,  as  well  as  their  implications 
on  the  effectiveness  of  the  Early  ETOPS 
process,  are  resolved;  and 

(iii)  To  assess  the  design  suitability 
for  ETOPS.  The  board  will  consider 
design,  maintenance,  manufacturing, 
and  operational  aspects  of  the  type 
design  when  finding  suitability  for 
ETOPS  approval. 


(2)  The  FAA  Reliability'  Assessment 
Board  will  review  and  evaluate  the  data 
from  the  problem  tracking  and 
resolution  system  to  establish 
compliance  with  the  requirements  of 
paragraph  (h).  The  board  will  evaluate 
the  overall  type  design  for  ETOPS 
suitability  as  demonstrated  in  flight  test, 
and  the  Airplane  Demonstration  Test, 
considering  all  resolutions  of  problems. 
The  following  suitability  criteria  will  be 
applied: 

(i)  Sources  of  engine  shutdown/thrust 
loss,  engine  anomalies,  or  airplane 
system  problems  that  have  a  potential 
significant  adverse  effect  on  in-service 
safety  will  be  resolved. 

(ii)  Resolutions'are  identified  for  all 
items  in  paragraph  (i)  with  analysis  and/ 
or  testing  to  show  all  resolutions  are 
effective.  These  resolutions  may  be 
accomplished  through  one  or  more  of 
the  following  categories:  Design  change. 
Operating  procedure  revision. 
Maintenance  procedure  revision. 
Manufacturing  change. 

(iii)  The  resolutions  of  paragraphs  (i) 
and  (ii)  will  be  incorporated  prior  to 
entry  into  service. 

(iv)  The  engine  shutdown  history  of 
the  test  program  indicates  that  the 
engine  reliability  of  the  configuration  is 
suitable  for  the  ETOPS  approval  being 
considered. 

(v)  Where  interim  resolutions  having 
operational  impact  are  defined,  the 
cumulative  effect  must  be  determined  to 
be  acceptable. 

(vi)  System  or  component  failures 
experienced  during  the  program  are 
consistent  with  the  assumptions  made 
in  the  failure  analyses. 

(h)  Reliability  Demonstration 
Acceptance  Criteria. 

(1)  For  the  engine  and  airplane 
systems,  the  type  and  frequency  of 
failures  that  occur  during  the  airplane 
flight  test  program  and  the  Airplane 
Demonstration  Test  must  be  consistent 
with  the  type  and  frequency  of  failures 
or  malfunctions  that  would  be  expected 
to  occur  on  presently  certified  180-  • 
minute  ETOPS  airplanes.  The  failures  to 
be  considered  are  those  associated  with 
system  components  that  conform  to  the 
type  design  requested  for  certification. 
The  Reliability  As.sessment  Board  will 
determine  compliance  with  this 
requirement  based  on  an  evaluation  of 
the  problem  reporting  system  data, 
considering  system  redundancies, 
failure  significance,  problem  resolution, 
and  engineering  judgment. 

(2)  Corrective  action  for  any  of  the 
following  classes  of  problems  occurring 
during  the  testing  identified  in 
paragraph  (h)(1)  that  requires  a  major 
system  redesign  would  delay  ETOPS 
type  design  approval,  or  result  in 


approval  of  a  reduced  single-engine 
diversion  time,  unless  corr<?ctive  action 
has  been  substantiated  to,  and  accepted 
by,  the  FAA  Reliability  Assessment 
Board: 

(i)  Any  source  of  unplanned  inflight 
shutdown  or  loss  of  thrust. 

(ii)  Any  problem  that  jeopardizes  the 
safety  of  an  airplane  diversion. 

(3)  The  FAA  Reliability  Assessment 
Board  must  determine  that  the 
suitability  criteria  of  paragraph  (g)(2) 
have  been  met. 

(i)  Demonstration  of  Compliance.  In 
order  to  be  eligible  for  180-minute 
ETOPS  type  design  approval,  the 
following  conditions  apply: 

(1)  The  engine  assessment  has  been 
completed  and  eligibility  for  ETOPS 
operation  has  been  approved  by  the 
FAA  Engine  Certification  Office. 

(2)  All  design,  manufacturing, 
maintenance,  operational,  and  other 
features  necessary  to  meet  the  ETOPS 
requirements  of  paragraph  (c)(1),  and  to 
resolve  the  problems  identified  in 
paragraph  (c)(2),  have  been  successfully 
implemented. 

(3)  The  identified  test  and  analysis 
features  in  paragraph  (c)(4)  and  (c)(5) 
have  been  shown  to  be  effective  in 
validating  the  successful 
implementation  of  the  features  in 
paragraph  (i)(2). 

(4)  The  additional  analysis 
requirements  of  paragraph  (d)  have  been 
completed  and  the  results  have  been 
approved. 

(5)  The  additional  test  requirements  of 
paragraph  (e)  have  been  successfully 
c;ompleted. 

(6)  All  significant  problems  identified 
in  accordance  with  paragraph  (f)  have 
been  resolved,  and  fixes  substantiated  to 
be  effective  have  been  implemented. 

(7)  The  accelerated  engine  cyclic: 
endurance  test  program  of  paragraph 
(f)(5)  must  be  in  place. 

(8)  Compliance  with  the  reliability 
demonstratitm  acceptance  criteria  of 
paragraph  (h)  has  been  found  by  the 
Reliability  Assessment  Board. 

Issiitnl  in  Kenlon,  Wiishin<;lon  on  )iiin!  4. 
200.1. 

Kalene  C.  Yanamura. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  347 

[Docket  No.  78N-021A] 

RIN  0910-AA01 

Skin  Protectant  Drug  Products  for 
Over-ttie- Counter  Human  Use; 
Astringent  Drug  Products;  Final 
Monograph;  Proposed  Rule 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Proposed  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  tho  regulation  that  established 
conditions  under  which  over-the- 
counter  (OTC)  skin  protectant  astringent 
drug  products  arc  generally  recognized 
as  safe  and  effective  and  not 
mi.sbranded.  This  action  would  revise 
some  labeling  for  astringent  drug 
products  to  be  consistent  with  the  final 
rule  for  OTC  skin  protectant  drug 
products  (68  FR  33362.  June  4.  2003) 
and  would  add  labeling  for  certain  small 
packages  (styptic  pencils).  This  action  is 
part  of  FDA's  ongoing  review  of  OTC 
drug  products.  This  proposed  rule  is  a 
companion  document  to  the  direct  final 
rule  published  elsewhere  in  this  issue  of 
the  Federal  Register. 
DATES:  Submit  written  comments  on  the 
proposed  rule  by  August  27.  2003. 
ADDRESSES:  .Submit  written  comments 
on  the  proposed  rule  to  the  Dockets 
Management  Branch  {HFA-305).  Fo(kI 
and  Drug  Administration,  5630  Fishers 
Lane.  rm.  1061.  Rockville.  MD  20852. 
Submit  el€K:tronic  comments  to  http:// 
www.f da. ^ov/ dockets/ ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  M.  Rachanow.  Center  for  Drug 
Evaluation  and  Research  (HFD-560), 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville.  MD  20857. 
301-827-2307. 

SUPPLEMENTARY  INFORMATION: 

i.  Background 

In  the  Federal  Register  of  October  21, 
1993  (58  FR  54458).  FDA  published  a 
final  monograph  for  OTC  skin 
protectant  astringent  drug  products  in 
part  347  (21  CFR  pari  347),  subpart  A. 
In  the  Federal  Register  of  June  4,  2003 
(68  FR  33362),  FDA  published  a  fmal 
rule  for  OT(".  skin  protectant  drug 
products  and  revised  the  format  of  part 
347.  Subpart  A  was  redesignated  as 
"General  Provisions,"  and  the  astringent 
active  ingredients  (§  347.10)  and 


labeling  (§  347.50)  were  redesignated  as 
§§  347.12. and  347.52,  respectively. 

Two  ingredients  (colloidal  oatmeal 
and  sodium  bicarbonate)  added  to  the 
skin  protectant  monograph  are  used  as 
a  soak,  compress,  or  wet  dressing 
similar  to  the  astringent  active 
ingredient  aluminum  acetate.  In  the  skin 
protectant  final  monograph,  the  agency 
included  a  warning  about  soaking  too 
long  (§  347.50(c)(7))  and  included 
directions  for  colloidal  oatmeal 
(§  347.50(d)(2))  and  sodium  bicarbonate 
(i)  347.50(d)(3))  that  are  shorter  than  the 
directions  for  aluminum  acetate 
(§  347.52(d)(1))  and  that  are  in  the  new 
OTC  drug  labeling  format.  In  this 
proposed  rule,  the  agency  is  adding  this 
warning,  shortening  the  directions  for 
aluminum  acetate  drug  products,  and 
stating  the.se  directions  in  the  new  OTC 
drug  labeling  format. 

Section  201.66(d)(10)  (21  CFR 
201.66(d)(10))  of  the  OTC  drug  labeling 
rule  (64  FR  13254  at  13286,  March  17, 
1999)  establishes  a  modified  labeling 
format  for  small  packages  that  need 
more  than  60  percent  of  their  total 
surface  area  available  to  bear  labeling  to 
meet  the  requirements  of  §201. 66(c)(1) 
through  (c)(9)  and  (d)(1)  through  (d)(9). 
The  agency  stated  in  that  rule  that  it 
would  consider  additional  approaches 
for  accommodating  certain  products  in 
their  respective  monographs,  taking  into 
consideration  the  risks  and  benefits  of 
the  drug,  the  intended  use,  and  the  neod 
to  communicate  limitations  or 
restrictions  about  the  use  of  the  product 
to  the  target  population  (64  FR  13254  at 
13270,  March  17,  1999).  The  2003  skiP 
protectant  final  monograph  included 
additional  labeling  exemptions  for 
certain  small  packages  (lip  protectant 
products)  that  meet  the  size  criteria 
established  in  §  201.66(d)(10).  The 
agency  determined  that  lip  protectant/ 
lip  balm  products  are  typically 
packaged  in  small  amounts,  applied  to 
limited  areas  of  the  body,  have  a  high 
therapeutic  index,  carry  extremely  low 
risk  jn  actual  consumer  use  situations, 
provide  a  favorable  public  health 
benefit,  require  no  specified  dosage 
limitation,  and  require  few  specific 
warnings  and  no  general  warnings  (e.g.. 
pregnancy  or  overdose  warnings). 

Consequently,  the  agency  is  now 
proposing  to  include  additional  labeling 
exemptions  for  certain  small  packages  of 
skin  protectant  astringent  drug  products 
(styptic  pencils)  that  meet  the  criteria 
established  in  §201.66(d)(10).  taking 
into  consideration  the  risks  and  benefits 
of  the  drug,  the  intended  use,  and  the 
need  to  communicate  limitations  or 
restrictions  about  the  use  of  the  product 
to  the  target  population.  For  the  safety 
profile  of  styptic  pencils,  the  agency 


considered  the  recommendations  of  the 
Advisory  Review  Panel  on  OTC 
Miscellaneous  External  Drug  Products 
(the  Panel).  The  Panel  noted  that  "In  75 
years  of  marketing  styptic  pencils  there 
have  been  [no]  reported  instances  of 
human  toxicity"  (47  FR  39412  at  39429. 
September  7,  1982).  (The  word  "no" 
was  inadvertently  left  out  of  the 
September  7,  1982.  publication,  and  the 
agency  corrected  this  error  in  its  notice 
of  proposed  rulemaking  for  OTC  skin 
protectant  astringent  drug  products  (54 
FR  13490  at  13493,  April  3,  1989).)  The 
Panel  also  stated  that  aluminum  sulfate 
(the  active  ingredient  in  styptic  pencils) 
"has  little,  if  any,  cell  permeability  and 
exerts  its  effect  on  the  cell  surface."  The 
only  side  effect  the  Panel  noted  was  that 
application  of  the  styptic  pencil  on  a  cut 
may  result  in  some  stinging.  Thus,  those 
products  have  an  extremely  low  risk  in 
actual  consumer  use  situations,  and  the 
monograph  only  requires  two  general 
warnings  (§  347.50(c)(1))  and  no 
ingredient  specific  warnings. 

The  agency  also  considered  the 
factors  listed  above  that  were  the  basis 
for  labeling  modifications  for  OTC  lip 
protectant/lip  balm  drug  products.  Like 
those  products,  styptic  pencils  are 
packaged  in  small  amounts,  have  a  high 
therapeutic  index  and  a  favorable  public 
health  benefit  (stop  bleeding),  would  be 
used  infrequently  and  on  very  limited 
areas  of  the  body  to  stop  bleeding  of 
mn:or  cuts  from  shaving,  require 
minimal  warnings  (there  is  no 
pregnancy  warning  because  this  is  a 
topical  product),  and  have  no  specified 
do<^age  limitation  (the  directions  for  use 
are  to  apply  to  the  affected  area).  For 
these  reasons,  the  agency  is  including 
specific  labeling  provisions  for  certain 
small  packages  of  skin  protectant 
astringent  drug  products  (styptic 
pencils)  in  this  proposed  rule. 

II.  Description  of  the  Labeling  Revisions 

The  warning  in  §  347.50(c)(7).  when 
the  colloidal  oatmeal  or  sodium 
bicarbonate  product  is  labeled  for  use  as 
a  soak,  compress,  or  wet  dressing,  states: 
"When  using  this  product  [bullet]  in 
some  skin  conditions,  soaking  too  long 
may  overdry."  The  agency  is  proposing 
to  add  this  warning  in  new 
§  347.52(c)(4)  for  products  containing 
aluminum  acetate  when  labeled  for  use 
as  a  soak,  compress,  or  wet  dressing. 
Our  decision  to  revise  the  warning  set 
forth  in  this  direct  final  rule  is  based 
upon  a  finding  that  bathing  can  dr>'  the 
skin  out  and  exacerbate  some  conditions 
(as  discussed  in  the  2003  skin  protectant 
final  monograph  (68  FR  33362  at 
33367).  Mandating  a  warning  does  not 
require  a  finding  that  any  or  all  of  the 
astringent  drug  products  actually  caused 
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an  adverse  event,  and  FDA  does  not  so 
find.  Nor  does  FDA's  mandate  of  a 
warning  repudiate  the  OTC  drug 
monograph  under  which  the  affecteil 
drug  products  have  been  lawfully 
marketed.  Rather,  as  a  consumer 
protection  agency,  FDA  has  dotorinined 
that  this  revised  warning  is  necossarx'  to 
ensure  that  these  OTC  drug  product.s 
continue  to  be  safe  and  efft;ctive  for 
their  labeled  indications  under  ordinary 
conditions  of  use  as  those  terms  are 
defined  in  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

FDA's  decision  to  act  in  an  instance 
such  as  this  one  need  not  meet  the 
standard  of  proof  required  to  prevail  in 
a  private  tort  action  (Glastetter  v. 
Novartis  Pharmaceuticals,  Corp..  252  ' 
F.3d  986,  991  (8th  Cir.  2001)).  To 
mandate  a  warning,  or  take  similar 
regulatory  action^  FDA  need  not  show, 
nor  do  we  allege,  actual  causation. 

The  agency  is  proposing  to  revise  the 
directions  in  §  347.52(d)(l  )(i)  for 
aluminum  acetate  used  as  a  soak  to 
read:  "For  use  as  a  soak:  (bulletj  soak 
affected  area  for  15  tq  30  minutes  as 
needed,  or  as  directed  by  a  doctor 
[bullet]  repeat  3  times  a  day  or  as 
directed  by  a  doctor  [bullet]  discard 
solution  after  each  use".  The  agency  is 
proposing  to  revise  the  directions  in 
§  347.52(d)(l)(ii)  for  aluminum  acetate 
used  as  a  compress  or  wet  dressing  to 
read:  "For  use  as  a  compress  or  wet 
dressing:  [bullet]  soak  a  clean,  soft  cloth 
in  the  solution  [bullet]  apply  cloth 
loosely  to  affected  area  for  15  to  30 
minutes  [bullet]  repeat  as  needed  or  as 
directed  by  a  doctor  [bullet]  discard 
solution  after  each  use".  The  agency  is 
also  proposing  to  shorten  the  directions 
in  §  347.52(d)(3)  for  products  containing 
witch  hazel  to  read:  "apply  as  often  as 
needed". 

The  agency  is  proposing  to  add  new 
§  347.52(e)  for  products  containing 
aluminum  sulfate  formulated  as  a 
styptic  pencil.  This  section  allows 
products  that  meet  the  criteria 
established  in  §201.66(d)(10)  to  be 
marketed  with  reduced  labeling. 

III.  Additional  Information 

This  proposed  rule  is  a  companion  to 
the  direct  final  rule  published  in  the 
final  rules  section  of  this  issue  of  the 
Federal  Register.  This  companion 
proposed  rule  and  the  direct  final  rule 
are  identical.  This  companion  proposed 
rule  will  provide  the  procedural 
framework  to  finalize  the  rule  in  the 
event  the  direct  final  rule  receives 
significant  adverse  comments  and  is 
withdrawn.  The  comment  period  for    , 
this  companion  proposed  rule  runs 
concurrently  with  the  comment  period 
of  the  direct  iinal  rule.  Any  comments 


received  under  llie  companion  proposed 
rule  will  be  treated  as  comments 
regarding  the  direct  final  rule. 

If  no  significant  adverse  comment  is 
received  in  response  to  the  direct  final 
rule^  no  further  action  will  be  taken 
related  to  this  proposed  rule.  Instead, 
FDA  will  publish  a  confirmation 
document  stating  that  the  direct  final  is 
effective  as  of  135  days  after  the  date  of 
publication  in  the  Federal  Register.  If 
FDA  receives  significant  adverse 
comments,  the  agency  will  withdraw 
the  direct  final  rule.  FDA  will  proceed 
to  respond  to  all  of  the  comments 
received  regarding  the  rule  and,  if 
appropriate,  the  rule  will  be  finalized 
under  this  companion  rule  using  usual 
notice-and-comment  procedures. 

For  additional  information,  see  the 
corresponding  direct  final  rule 
published  in  the  final  rules  section  of 
this  issue  of  the  Federal  Register.  FDA 
will  not  provide  additional  opportunity 
for  comment.  A  significant  adverse 
comment  is  one  that  explains  why  the 
rule  would  be  inappropriate,  including 
challenges  to  the  rule's  underlying 
premise  or  approach,  or  would  be 
ineffective  or  unacceptable  without  a 
change.  A  comment  recommending  a 
rule  change  in  addition  to  this  rule  will 
not  be  considered  a  significant  adverse 
comment,  unless  the  comment  slates 
why  this  rule  would  be  ineffective 
w^ithout  the  additional  change. 

IV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866.  the  Regulator}'  Flexibility  Act  (5 
U.S.C.  601-612),  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C. 
1501  et  seq.).  Executive  Order  12866 
directs  agencies  to  assess  a|l  costs  and 
benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safetv, 
and  other  advantages:  distributive 
impacts;  and  equity).  Under  the 
Regulatory  Flexibility  Act,  if  a  rule  has 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  an 
agency  must  analyze  regulatoiy  options 
that  would  minimize  any  significant 
impact  of  the  rule  on  small  entities. 
Section  202(a)  of  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
that  agencies  prepare  a  written 
statement  and  economic  analysis  before 
proposing  any  rulfe  that  may  result  in  an 
expenditure  in  any  one  year  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  (adjusted  annually  for 
inflation). 


The  agency  concludes  that  this 
l)roposecl  rult!  ii.  consistent  with  the 
principles  set  nut  in  the  Exe<:uti\e  or<ler 
and  in  Iht'.se  two  statutes.  The  proposed 
rule  is  not  a  significant  regulatory  action 
as  dofint^d  by  the  Executive  order  and  so 
is  not  subject  to  review  under  the 
Executive  order.  FDA  has  determined 
that  the  proposed  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entili«!s. 
The  Unfunded  Mandates  Reform  Art 
does  not  require  FDA  to  prepare  a 
statement  of  costs  a'ld  benefits  for  this 
proposed  rule,  because  the  pro|)osed 
rule  is  not  <;xpecte(i  to  result  in  anv  1- 
year  expenditure  that  would  exceed 
SlOO  million  adjusted  for  fnflation.  The 
current  inflation  adjusted  statutory 
threshold  is  about  Si  10  million. 

The  purpose  of  this  proposed  rule  is 
to  make  some  minor  labeling  revisions 
in  the  previously  issued  astringents 
portion  of  the  skin  protectant  drug 
products  monograph  to  make  the 
•  labeling  consistent  with  the  rest  of  the 
monograph  and  to  add  small  package 
labeling  provisions  for  aluminum 
sulfate  marketed  as  a  styptic  pencil. 

Current  manufacturers  of  these 
products  should  incur  only  minor  costs 
to  relabel  their  produc:ls  to  meet  the 
monograph.  Some  manufacturers  will 
have  to  add  a  warning  and  revise  the 
directions  in  their  labeling.  The  agency 
will  provide  either  24  months  from  the 
date  of  publication  of  a  final  rule  or  the 
date  of  the  first  major  labeling  revision 
after  the  effective  date  of  the  final  rule, 
whichever  occurs  first,  for  the 
manufacturers  to  use  up  existing 
labeling  and  to  print  new  labeling  that 
incorporates  the  labeling  included  in 
any  final  rule  that  may  publish  ba.sed  on 
this  proposal.  Further,  th''  labeling  in 
the  proposed  rule  is  in  the  ne\v-  OTC 
drug  labeling  format.  Therefore,  no 
additional  professional  skills  art  needed 
and  manufacturers  will  not  incur 
expenses  determining  how  to  state  the 
products  labeling. 

The  agency  believes  that  relabeling  - 
costs  of  the  type  required  by  this 
proposed  rule  generally  average  about 
S2.000  to  S3. 000  per  stock  keeping  unit 
(SKU)  (individual  products,  packages, 
and  sizes).  Assuming  that  there  are 
about  25  affected  OTC  SKUs  in  the 
marketplace,  total  one-time  costs  of 
relabeling  would  be  SSO.OOO  to  S75.000. 
The  agency  believes  that  the  actual  cost 
could  be  lower  for  the  reasons  stated  in 
the  previous  paragraph. 

For  the  reasons  stated  above  and 
under  the  Regulator)-  Flexibility  Act  (5 
U.S.C.  605(b)),  the  Commissioner 
certifies  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
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V.  Paperwork  Redaction  Act  of  1995 

FDA  concludes  that  the  labeling 
requirements  in  this  document  are  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  because  they 
do  not  constitute  a  "collection  of 
information"  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  Rather,  the  labeling  statements 
are  a  "public  disclosure  of  information 
originally  supplied  by  the  Federal 
government  to  the  recipient  for  the 
purpose  of  disclosure  to  the  public"  (5 
CFR  1320.3(c)(2)). 

VI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.31(a)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VII.  Request  for  Comments 

This  comment  period  runs 
concurrently  with  the  comment  period 
for  the  direct  final  rule;  any  comments 
received  will  be  considered  as 
comments  regarding  the  direct  final 
rule.  Interested  persons  may  submit  to 
the  Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  this  document. 
Submit  a  single  copy  of  electronic 
comments  to  http://www.fda.gov/ 
dockets/ecomments  or  three  hard  copies 
of  any  written  comments,  except  that 
individuals  may  submit  one  hard  copy. 
Comments  are  to  be  identified  with  the 
docket  number  forund  in  brackets  in  the 
heading  of  this  document  and  may  be 
accompanied  by  a  supporting 
memorandum  or  brief.  Received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday.  In  the 
event  the  direct  final  rule  is  withdrawn, 
all  comments  received  will  be 
considered  comments  on  this  proposed 
rule. 

List  of  Subiects  in  21  CFR  Part  347 

Labeling,  Over-the-counter  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  347  be  amended  to  read  as 
follows: 

PART  347— SKIN  PROTECTANT  DRUG 
PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

1.  The  authority  citation  for  21  CFR 
part  347  continues  to  read  as  follows: 


Authority:  21  U.S.C.  321,  351.  352,  353, 
355,360.371. 

2.  Section  347.52  is  amended  by 
adding  paragraphs  (c)(4)  and  (e)  and  by 
revising  paragraphs  (d)(l)(i),  (d)(l)(ii), 
and  (d)(3)  to  read  as  follows: 

§347.52    Labeling  of  astringent  drug 
products. 

***** 

(c)  *  *  * 

(4)  For  products  containing  aluminum 
acetate  identified  in  §347.12(aj  when 
labeled  for  use  as  a  soak,  compress,  or 
wet  dressing.  "When  using  this  product 
[bullet]  in  some  skin  conditions,  soaking 
too  long  may  overdry". 

(d)  *  *  • 

(1)  *  *  * — (i)  For  products  used  as  a 
soak.  "For  use  as  a  soak:  [bullet]  soak 
affected  area  for  15  to  30  minutes  as 
needed,  or  as  directed  by  a  doctor 
[bullet]  repeat  3  times  a  day  or  as 
directed  by  a  doctor  [bullet]  discard 
solution  after  each  use". 

(ii)  For  products  used  as  a  compress 
or  wet  dressing.  "For  use  as  a  compress 
or  wet  dressing:  (bullet]  soak  a  clean, 
soft  cloth  in  the  solution  (bullet]  apply 
cloth  loosely  to  affected  area  for  15  to 
30  minutes  [bullet]  repeat  as  needed  or 
as  directed  by  a  doctor  [bullet]  discard 
solution  after  each  use". 
***** 

(3)  For  products  containing  witch 
hazel  identified  in  § 347.12(c).  "Apply 
as  often  as  heeded". 

(e)  Products  formulated  and  labeled 
as  a  styptic  pencil  and  that  meet  the 
criteria  established  in  §201.66(d)(10)  of 
this  chapter.  The  title,  headings, 
subheadings,  and  information  described 
in  §  201 .66(c)  of  this  chapter  shall  be 
printed  in  accordance  with  the 
following  specifications: 

(1)  The  labeling  shall  meet  the  • 
requirements  of  §  201.66(c)  of  this 
chapter  except  that  the  headings  and 
information  described  in  §  201.66(c)(3) 
and  (c)(7)  may  be  omitted,  and  the 
headings,  subheadings,  and  information 
described  in  §201. 66(c)(4)  and  (c)(5) 
may  be  presented  as  follows: 

(i)  The  heading  and  indication    ' 
required  by  §201. 66(c)(4)  of  this  chapter 
may  be  limited  to:  "Use  [in  bold  type] 
stops  bleeding  of  minor  cuts  from 
shaving". 

(ii)  The  "external  use  only"  warning 
in  §  347.52(c)(1)  and  in  §  201.66(c)(5)(i) 
of  this  chapter  may  be  omitted.  The 
second  warning  in  §  347.52(c)(1)  may 
state:  "Avoid  contact  with  eyes".  The 
warning  in  §  201.66(c)(5)(x)  may  be 
limited  to  the  following:  "Keep  out  of 
reach  of  children."  The  subheadings  in 
§  201.66(c)(5)(iii)  through  (c)(5)(vii)  may 
be  omitted,  provided  the  information 


after  the  heading  "Warning"  contains 
the  warnings  in  this  paragraph. 

(2)  The  ladling  shall  b«  printed  in 
accordance  with  the  requirements  of 
§  201.66(d)  of  this  chapter,  except  that 
any  requirements  related  to 
§  201.66(c)(3)  and  (c)(7)  and  the 
horizontal  barlines  and  hairlines 
described  in  §  201.66(d)(8),  may  be 
omitted. 

Dated:  May  27.  2003. 
Jeflrey  Shuren, 

Assistant  Commissioner  for  Policy. 
|FR  Doc:.  03-14819  Filed  6-12-03:  8:45  am) 
BILLING  CODE  4160-01-S 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 
IFRL-7511-5] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants:  Louisiana,  New  Mexico, 
Oklahoma  and  Bernalillo  County,  NM; 
Negative  Declarations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
negative  declarations  submitted  by  the 
States  of  Louisiana,  New  Mexico, 
Oklahoma,  and  the  City  of  Albuquerque 
(Bernalillo  County),  New  Mexico,  which 
certify  that  there  are  no  existing  small 
municipal  waste  combustion  units  in 
Louisiana,  New  Mexico,  and  Oklahoma 
subject  to  the  requirements  of  sections 
111(d)  and  129  of  the  Clean  Air  Act 
(CAA).  EPA  is  also  proposing  to  approve 
negative  declarations  submitted  by  the 
State  of  New  Mexico  and  the  City  of 
Albuquerque  (Bernalillo  County)  which 
certify  that  there  are  no  existing 
hospital/medical/infectious  waste 
incinerators  subject  to  the  requirements 
of  sections  111(d)  and  1 29  of  the  CAA. 
In  addition,  EPA  is  proposing  to 
approve  a  negative  declaration 
submitted  by  the  City  of  Albuquerque 
(Bernalillo  County)  which  certifies  that 
there  are  no  existing  large  municipal 
waste  combustion  units  subject  to  the 
requirements  of  sections  111(d)  and  129 
of  the  CAA.  Finally,  EPA  is  proposing 
to  approve  a  negative  declaration 
submitted  by  the  State  of  New  Mexico 
which  certifies  that  there  are  no  existing 
commercial  and  industrial  solid  waste 
incineration  units  subject  to  the 
requirements  of  sections  111(d)  and  129 
of  the  CAA. 

DATES:  Written  comments  must  be 
received  by  July  14,  2003. 
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ADDRESSES:  Written  comments  should 
be  addressed  to  Mr.  Thomas  H.  Diggs, 
Chief,  Air  Planning  Section  (6PD-L),  at 
the  EPA  Region  6  Office  listed  below. 
Copies  of  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  location.  Anyone 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
EPA  Region  6  Office. 

Environmental  Protection  Agency, 
1445  Ross  Avenue,  Suite  700,  Dallas, 
Texas  75202-2733. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kenneth  W.  Boyce,  Air  Planning  Section 
(6PD-L),  Multimedia  Planning  and 
Permitting  Division,  U.S.  EPA,  Region  6, 
1445  Ross  Avenue,  Dallas,  Texas  75202, 
(214) 665-7259. 

SUPPLEMENTARY  INFORMATION:  In  the 

"Rules  and  Regulations"  section  of  this 
Federal  Register,  EPA  is  approving  the 
submittals  as  a  direct  final  rule  without 
prior  proposal  because  EPA  views  this 
as  a  noncontroversial  revision  and 
anticipates  no  adverse  comment.  The 
EPA  has  explained  its  reasons  for  this 
approval  in  the  preamble  to  the  direct 
final  rule.  If  EPA  receives  no  relevant 
adverse  comment,  EPA  will  not  take 
further  action  on  this  proposed  rule.  If 
EPA  receives  relevant  adverse  comment, 
EPA  will  withdraw  the  direct  final  rule 
and  it  will  not  take  effect.  The  EPA  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 
Please  note  that  if  EPA  receives  adverse 
comment  on  an  amendment,  paragraph, 
or  section  of  this  rule  and  if  that 
provision  may  be  severed  ftttm  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

For  additional  information,  see  the 
direct  final  rule  located  in  the  "Rules 
and  Regulations"  section  of  this  Federal 
Register. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  May  16,  2003. 
Lawrence  E.  Slarfield, 
Deputy  Regional  Administrator.  Region  6. 
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Requirement  of  a  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  Jisted  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 


SUMMARY:  The  Agency  is  proposing,  on 
its  on  initiative,  to  amend  the  existing 
tolerance  exemption  for  humic  acid, 
sodium  salt  to  include  humic  acid, 
potassium  salt  and  humic  acid.  Such 
humate  materials  would  be  used  as  inert 
ingredients  in  pesticide  formulations 
applied  to  growing  crops  uiider  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 
DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0182,  must  be 
received  on  or  before  July  14,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:     • 
Kerry  Leifer,  Registration  Division 
(7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001:  telephone  number: 
(703)  308-8811;  fax  number:  (703)  305- 
0599;  e-mail  address: 
leifer.kerry@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  ate  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  producttion  (NAICS  code 
111) 

•  Animal  production  (NAICS  code 
112) 

•  Food  manufacturing  (NAICS  code 
311) 

•  Pesticide  manufacturing  (NAICS 
code  32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also  ^ 
be  affected.  The  North  American 
Industrial  Classification  System 


1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0182.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action," 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  internet 
under  the  "Federal  Register"  listings  at 
http://wrww.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfi-htmlOO/Title  40/40cft-180  OO.html.  a 
beta  site  currently  under  development. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public  " 
docket  but  will  be  available  only  in 
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printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI.  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA.  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  U*e  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 


not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/  edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0182.  The 
svstem  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  sinless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2003-0182.  In  contrast  to  EPA's 
electronic  public  docket.  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 


the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C).  Office 
of  Pesticide  Programs  (OPP). 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2003-0182. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA.,  Attention: 
Docket  ID  Number  OPP-2003-0182. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.A.I. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  he 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does  - 
not  contain  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
conunents: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

'  3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 
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4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  docket  ID 
number  in  the  subject  line  on  the  first 
page  of  your  response.  It  would  also  be 
helpful  if  you  provided  the  name,  date, 
and  Federal  Register  citation  related  to 
your  comments. 

II.  Background 

In  the  Federal  Register  of  April  12, 
2000  (65  FR  19759)  (FRL-6498-8),  EPA 
issued  a  notice  pursuant  to  section  408 
for  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a. 
as  amended  by  the  Food  Quality 
Protection  Act  (FQPA)  (Public  Law  104- 
170)  announcing  the  filing  of  a  pesticide 
petition  (PP  6E4705)  by  LignoTech 
USA.  Inc..  100  Highway  51  South. 
Rothschild.  WI  54474-1198.  This  notice 
included  a  summary  of  the  petition 
prepared  by  the  petitioner  LignoTech 
USA,  Inc.  This  petition  requested  that 
40  CFR  180.1001(c)  and  (e)  be  amended 
by  establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  humic  acid,  sodium  salt. 
Subsequently,  the  petitioner  revised  the 
petitioq  to  request  the  establishment  of 
an  exemption  from  the  requirement  of  a 
tolerance  for  residues  of  humic  acid, 
sodium  sah  under  40  CFR  180.1001(c) 
only.  There  were  no  comments  received 
in  response  to  the  Notice  of  Filing.  In 
the  Federal  Register  of  July  18,  2000  (65 
FR  44469)  (FRL-6595-9),  the  Agency 
established  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  humic  acid,  sodium  salt  when  used 
as  an  inert  ingredient  (adjuvant,  UV 
protectant)  in  pesticide  formulations 
applied  to  growing  crops  and  raw 
agricultural  commodities  after  harvest. 

In  the  Federal  Register  of  March  6, 
2002  (67  FR  10203)  (FRL-6825-9),  the 
Agency  published  a  Notice  of  Filing  to 
amend  the  above  pesticide  petition 
6E4705  from  Arctech,  Inc.  located  at 
14100  Park  Meadow  Drive.  Chantilly, 
VA  20151.  to  amend  the  existing 
exemption  from  the  requirement  of  a 
tolerance  to  include  residues  of  humic 
acid,  potassium  salt  when  used  as  an 
inert  ingredient  in  pesticide 
formulations  applied  to  growing  crops, 
raw  agricultural  commodities  (RAC) 
after  harvest,  or  to  animals.  The  notice 
included  a  summary  of  the  petition 
prepared  by  the  petitioner,  Arctech,  Inc. 


There  were  no  comments  received  in 
response  to  this  Notice  of  Filing. 

m.  What  Action  is  the  Agency  Taking? 

EPA  on  its  own  initiative,  under 
section  408(e)  of  the  FFDCA.  21  U.S.C. 
346a,  is  proposing  to  establish  an 
unlimited  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  humic  acid,  sodium  salt  (CAS  Reg. 
No.  68131-04-04);  humic  acid, 
potassium  salt  (CAS  Reg.  No.  68514-28- 
3);  and  humic  acid  (CAS  Reg.  No.  1415- 
93-6)  when  used  as  an  inert  ingredient 
in  pesticide  formulations  that  are 
applied  to  growing  crops  under  40  CFR 
180.1001(d). 

The  Agency  has  not  issued  a -final  rule 
on  the  petition  seeking  the 
establishment  of  a  tolerance  exemption 
for  humic  acid,  potassium  salt,  but 
rather  is  issuing  this  proposed  rule  to 
amend  the  existing  tolerance  exemption 
for  humic  acid,  sodium  salt  to  also 
include  humic  acid,  potassium  salt;  and 
humic  acid.  Based  on  a  review  and 
evaluation  of  the  available  data,  which 
includes  a  90-day  toxicity  study  using 
humic  acid,  the  Agency  believes  that  the 
tolerance  exemption  should  also 
include  humic  acid,  not  just  the  two 
salts,  as  requested  by  the  petitioners. 
The  existing  tolerance  exemption  for 
humic  acid,  sodium  salt  will  also  be 
shifted  from  40  CFR  180.1001(c)  to  40 
CFR  180.1001(d).  Given  that  the  nature 
of  the  substances  considered  are 
naturally  occurring  materials,  and 
ubiquitous  in  the  environment,  but 
essentially,  a  component  of  soil,  the 
Agency  believes  that  40  CFR 
180.1001(d).  i.e.,  application  to  growing 
crops  to  be  more  appropriate.  The 
Agency  has  determined  that  there  are  no 
existing  products  containing  humic 
acid,  sodium  salt  having  post-harvest 
uses.  Therefore,  this  action  will  not 
have  an  effect  on  any  currently 
registered  pesticide  product. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  an  exemption 
from  the  requirement  of  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 


pesticide  chemical  residue  in 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  and  to 
"ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  resuh  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  .  .  ." 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  the  establishment  of  an 
exemption  from  the  requirement  of  a 
tolerance  for  humate  materials.  EPA's 
assessment  of  exposures  and  risks 
associated  with  establishing  the 
exemption  from  the  requirement  of  a 
tolerance  follows. 

IV.  Toxicological  Profile    . 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
"completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  humate  materials 
are  discussed  in  this  unit. 

Humate  materials  or  humic   ' 
subst^ces  occur  naturally  in  the  . 
environment.  They  are  part  of  the 
environment  in  which  we  grow  our 
food.  The  use  of  the  term  humus  is  said 
to  have  occurred  when  Rome  was  an 
empire.  The  term  has  also  been  found  in 
18th  century  writings.  Hnmic 
substances  are  used  as  soil  conditioners 
to  increase  the  amount  of  organic  matter 
in  the  soil;  thus,  increasing  the 
workability  of  the  soil.  They  are  widely 
regarded  as  being  beneficial  to  plants. 

The  formation  of  humic  substances  is 
not  completely  understood.  It  is  known 
that  humic  substances  arise  during  the 
decay  of  organic  materials,  which  is  the 
reason  that  humic  substances  are  often 
associated  with  coal,  lignite,  and 
mudstones.  There  are  several  theories  as 
to  possible  formation  pathways  (lignin 
theory,  polyphenol  theory,  and  sugar- 
amine  condensation).  Generally,  humic 
substances  can  be  further  subdivided 
into  three  categories:  humic  acids,  fulvic 
acids,  and  humins.  Humic  acid  is  the 
major  extractable  component.  With 
humates  being  natural  substances,  there  ' 
is  some  variation  in  composition  of  the 
various  materials. 

There  is  some  confusion  as  to  an  exact 
definition  of  humic  acid.  According  to 
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various  information,  humic  acids  are 
colloids,  that  behave  somewhat  like 
clays.  Humic  acids  are  macromolecules 
that  are  soluble  in  dilute  alkali.  They 
vary  from  dark  brown  to  black  in  color. 
They  are  amorphous,  polymeric 
substances  with  molecular  weights 
ranging  from  5,000  to  50.000.  The  cation 
exchange  capacity  (the  total  amount  of 
exchangeable  cations  a  soil  can  retain) 
ranges  h'om  200  to  500  milliequivalents 
per  100  grams  of  soil  at  pH  7.  When  the 
cation  exchange  sites  are  mostly 
hydrogen,  then  the  material  is  referred 
to  as  humic  acid.  When  the 
predominant  cation  is  sodium,  then  the 
material  is  referred  to  as  humic  acid, 
sodium  salt.  Similarly,  material  would 
be  referred  to  as  humic  acid,  potassium 
salt  if  the  predominant  cation  were 
potassium. 

A.  Subchronic  Toxicity 

The  following  subchronic  toxicity 
data  (National  Technical  Information 
Service  (NTIS)  PB92-1 64946)  was 
located  through  an  internet  search  using 
humic  as  search  term.  An  abstract  is 
located  on  the  National  Library  of 
Medicine  Specialized  Information 
Services  (NLM/SIS).  According  to  the 
abstract: 

Male  and  female  Sprague-Dawley  rats  were 
administered  drinking  water  containing 
humic:  acids  either  non-disinfected  or 
following  ozonation  (03)  ozonation/ 
chlorination  (032)  for  90  consecutive  days. 
Test  animals  drank  either  of  two 
concentration  of  humic  acids.  0.25  and  1.0  g/ 
L  total  organic  carbon  (TOC),  while  controls 
feceived  phosphate-buffered,  distilled  water. 
No  consistent  signiTicant  treatment-related 
effects  were  observed  in  body  weight  gain, 
organ  weight^,  food  or  water  consumption,  or 
hematological  and  clinical  chemistry 
parameters.  No  target  organs  were  identiHed 
from  the  histopathological  examination  of  the 
tissues.  The  most  signiflcant  observation,  an 
increase  in  liver  to  body  weight  ratio  for  the 
'  male  animals  in  the  1.0  g/L03/CL2  humic 
-acid  group,  was  not  observed  in  any  other 
group,  nor  was  it  corroborated  via  any 
biochemical  measurements  or 
histopathological  analysis. 

B.  Mutagenicity 

An  abstract  discussing  the 
mutagenicity  of  two  coal-derived  humic 
substances  (Sulcis  and  South  Africa, 
Eniricerche,  Italy)  was  located  through 
the  NLM/SIS.  Their  mutagenic  activity 
on  TA98  and  TAlOO  Salmonella 
typhimurium  strains,  both  in  the 
presence  or  the  absence  of  metabolic 
acitivation  (S9)  was  discussed.  Both 
compounds  showed  no  effect  on  the  two 
strains,  as  observed  with  natural  humic 
acid. 


V.  Aggregate  Exposures 

In  examining  aggregate  exposure, 
FFDCA  section  408  directs  EPA  to 
consider  available  information 
concerning  exposures  from  the  pesticide 
residue  in  food  and  all  other  non- 
occupational exposures,  including 
drinking  water  h°om  ground  water  or 
surface  water  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indooor 
uses). 

EPA  establishes  exemptions  from  the 
requirement  of  tolerances  only  in  those 
cases  where  it  can  be  demonstrated  that 
the  risks  from  aggregate  exposure  to 
pesticide  chemical  residues  under 
reasonable  foreseeable  circumstances 
will  pose  no  appreciable  risks  to  human 
health.  In  order  to  determine  the  risks 
from  aggregate  exposure  to  pesticide 
inert  ingredients,  the  Agency  considers 
the  toxicity  of  the  inert  in  conjunction 
with  possible  exposure  to  residues  of 
the  inert. ingredient  through  food, 
drinking  water,  and  through  other 
exposures  that  occur  as  a  result  of 
pesticide  use  in  residential  settings.  If 
EPA  is  able  to  determine  that  a  flnite 
tolerance  is  not  necessary  to  ensure  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  the  inert  ingredient,  an 
exemption  from  the  requirement  of 
tolerance  may  be  established. 

A.  Dietary  Exposure 

1 .  Food.  Not  only  are  humic 
substances  abundant  in  nature,  but  they 
have  been  used  in  commercial 
agriculture  for  years  to  condition  soils. 
Therefore,  there  is  likely  a  substantial 
ongoing  human  dietary  exposure  to 
humate  materials  from  these  sources 
and  increased  dietary  exposures  from 
the  use  of  humate  materials  as  an  inert 
ingredient  in  pesticide  formulations  is 
expected  to  be  minimal. 

2.  Drinking  water  exposure.  Humic 
substances  occur  in  abundance  in 
nature,  including  soils,  fresh  water,  and 
oceans.  Increased  drinking  water 
exposure  from  the  use  of  humate 
materials  in  pesticide  formulations 
would  not  be  expected. 

B.  Other  Non-Occupational  Exposure 

Humic  substances  occur  in  abundance 
in  nature,  including  soils  that  are  in  and 
around  the  home.  The  potential  for  an 
increase  in  the  existing  non-dietary 
exposure  to  the  general  population, 
including  infants  and  children,  is 
unlikely  as  these  pestcide  formulations 
containing  humate  materials  would  be 
used  in  agricultural  and  horticultural 
settings. 


VI.  Cumulative  Effects 

Section  408(b)(2)(v)  of  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify  or  revoke  a 
tolerance  or  tolerance  exemption,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  particular  chemical's  residues 
and  "other  substances  that  have  a 
common  mechanism  of  toxicity."  The 
Agency  has  not  made  any  conclusions 
as  to  whether  or  not  humic  acid, 
potassium  salt  shares  a  common 
mechanism  of  toxicity  with  other 
chemicals.  However,  humic  acid, 
potasssium  salt  is  expected  to  be 
practically  non-toxic  to  mammals.  Due 
to  the  expected  lack  of  toxicity,  a 
cumulative  risk  assessment  is  not 
necessary. 

Vn.  Determination  of  Safety  for  U.S. 
Population,  Infants,  and  Children 

Humic  substances  are  present  in 
abundance  in  the  soil  and  the 
environment.  Humic  substances  have 
been  used  in  commercial  agriculture  for 
years  to  condition  soils.  Based  on 
available  information  on  these 
chemically  related  substances,  the 
Agency  believes  that  humic  acid;  humic 
acid,  postassium  salt;  and  humic  acid, 
sodium  salt  are  practically  non  toxic  to 
mammals.  Due  to  the  ubiquitous  nature 
of  these  naturally  occurring  materials, 
and  the  high  molecular  weights  of  the 
humic  materials,  no  chronic  or  acute 
effects  are  expected  to  occur.  There  is 
no  available  information  to  indicate  that 
these  naturally  occurring  substances  are 
carcinogenic,  mutagenic,  or  expected  to 
have  any  effect  on  the  immune  or 
endocrine  systems.  Because  of  its 
abundance  in  nature  and  lack  of 
toxicity,  the  Agency  did  not  use  the 
safety  factor  analysis  in  evaluating  the 
risk  posed  by  humate  substances  and 
did  not  apply  an  additional  tenfold 
safety  factor  to  protect  infants  and 
children. 

Based  on  the  information  in  the 
preamble,  EPA  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  from 
aggregate  exposure  to  residues  of  humic 
acid;  humic  acid,  potassium  salt;  emd 
humic  acid,  sodium  salt.  Accordingly, 
EPA  finds  that  exempting  these  humate 
materials  from  the  requirement  of  a 
tolerance  will  be  safe. 

K.  Other  Considerations 

A.  Endocrine  Disruptors 

FQPA  requires  EPA  to  develop  a 
screening  program  to  determine  whether 
certain  substances,  including  all 
pesticide  chemicals  (both  inert  and 
active  ingredients),  "may  have  an  effect 
in  humans  that  is  similar  to  an  effect 
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produced  by  a  naturally  occuring 
estrogen,  or  such  other  endocrine 
effect...."  EPA  has  been  working  with 
interested  stakeholders  to  develop  a 
screening  and  testing  program  as  well  as 
a  priority  setting  scheme.  As  the  Agency 
proceeds  with  implementation  of  this 
program,  further  testing  of  products 
containing  humic  acid,  potassium  salt 
for  endocrine  effects  may  be  required. 

B.  Analytical  Method(s) 

An  analytical  method  is  not  required 
for  enforcement  purposes  since  the 
Agency  is  establishing  an  exemption 
from  the  requirement  of  a  tolerance 
without  any  numerical  limitatipn. 

C.  Existing  Exemptions 

An  exemption,  from  the  requirement 
of  a  tolerance  does  exist  for  humic  acid, 
sodium  salt  (40  CFR  180.1001(c))  for  use 
as  an  adjuvant,  UV  protectant. 

D.  International  Tolerances 

The  Agency  is  not  aware  of  any 
country  requiring  a  tolerance  for  humic 
substances  nor  have  any  CODEX 
Maximum  Residue  Levels  (MRLs)  been 
established  for  any  food  crops  at  this 
time. 

X.  Conclusions 

Based  on  the  information  in  this 
preamble,  EPA  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  from 
aggregate  exposure  to  residues  of  humic 
acid;  humic  acid,  potassium  salt;  and 
humic  acid,  sodium  salt.  Accordingly, 
EPA  finds  that  exempting  humate 
materials  from  the  requirement  of  a 
tolerance  will  be  safe. 

XI.  Statutory  and  Executive  Order 
Reviews 

This  proposed  rule  establishes  a 
consolidated  and  expanded  exemption 
from  the  requirement  for  a  tolerance 
under  section  408(d)  of  the  FFDCA.  The 
Office  of  Management  and  Budget 
(0MB)  has  exempted  these  types  of 
actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  proposed 
rule  has  been  exempted  from  review 
under  Executive  Order  12866  due  to  its 
lack  of  significance,  this  proposed  rule 
is  not  subject  to  Executive  Order  13211, 
Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 


Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  proposed  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045. 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  The 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  generally  requires  an 
agency  to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
organizations.  After  considering  the 
economic  impacts  of  today's  proposed 
rule  on  small  entities,  I  ceWify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Establishing 
an  exemption  from  the  requirement  of  a 
pesticide  tolerance  (or,  expanding  and 
consolidating  a  tolerance  exemption,  as 
is  proposed  today),  is  in  effect,  the 
removal  of  a  regulatory  restriction  on 
pesticide  residues  in  food  and  thus  such 
an  action  will  not  have  any  negative 
economic  impact  on  any  entities, 
including  small  entities.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between- 
the  national  government  and  the  States. 


or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  entitled 
Federalism  (64  FR  43255,  August  10, 
.  1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  proposed 
rule  directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  semne  reasons,  the 
Agency  has  determined  that  this 
proposed  rule  does  not  have  any  "tribal/ 
implications"  as  described  in  Executive 
Order  13175,  entitled  Consultation  and 
Coordination  with  Indian  Tribal 
Governments  (65  FR  67249,  November 
6,  2000).  Executive  Order  13175, 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  tribal  officials  in  the 
development  of  regulator}'  policies  that 
have  tribal  implications."  "Policies  that 
have  tribal  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  one  or  more  Indian  tribes,  on 
the  relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
proposed  rule  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between^ the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  proposed  rule. 
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List  of  Subfects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  |une4.  200.3. 
Peter  Caulkins, 

Acting  Diivrlor.  Rt^islmlion  Division.  Office 
ofPfislicidn  Prngmms. 

Therefore,  it  is  proposed  that  40  CFR 
chapter  I  be  amended  as  follows: 


PART  IMMAMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

2.  Section  180.1001  is  amended  as 
follows: 

i.  The  table  to  paragraph  (c)  is 
amended  by  removing  the  entry  for 
"humic  acid,  sodium  salt." 


ii.  The  table  in  paragraph  (d)  is 
amended  by  adding  alphabetically  three 
inert  ingredients  to  read  as  follows: 

§  1 80. 1 001     Exemptions  from  ttie 
requirement  of  a  tolerance. 

***** 

(d)  *     *     *       • 


Inert  ingredients 

Limits 

Uses 

Humic  Acid,  CAS  Reg.  No.  1415-93 

•  •                              • 

•  *                             • 

* 

Adjuvant,  UV  Protectant 
Adjuvant,  UV  Protectant    , 
Adjuvant,  UV  Protectant 

Humic  Acid,  Potassium  salt  CAS  Reg  No  68514-28-3 

Humic  Acid,  Sodium  Salt  CAS  Reg  No  68131-04-4  

•                              *                             • 

|FR  Do<:.  0,J-14881  Filed  r>-12-03;  8:4.5  am] 

BILLING  CODE  6560-SO-S 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety ' 
Administration 

49  CFR  Part  571 

[Docket  No.  03-14483,  Notice  No.  2] 

RIN  2127-AH79 

Federal  Motor  Vehicle  Safety 
Standards;  Brake  Hoses;  Correction 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 

ACTION:  Notice  of  proposed  rulemaking; 
correction. 

SUMMARY:  This  document  corrects  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
published  in  the  Federal  Register  on 
May  15,  2003.  The  NPRM  proposed  to 
update  the  Federal  motor  vehicle  safety 
standard  on  brake  hoses  to  incorporate 
the  substantive  specifications  of  several 
Society  of  Automotive  Engineers  (SAE) 
Recommended  Practices  relating  to 
hydraulic  brake  hoses,  vacuum  brake 
hoses,  air  brake  hoses,  and  plastic  air 
brake  tubing.  This  correction  adds  a 
proposed  effective  date  to  the  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Feygin  at  (202)  366-3992. 

Correction 

* 

In  the  notice  of  proposed  rulemaking 
FR  Doc.  03-11292  (68  FR  28384)  make 
the  following  correction.  On  jjage  26406 
in  the  first  column,  add,  before  the 
beginning  of  the  first  paragraph  the 
following: 


"Effective  Date 

The  agency  believes  that  most,  if  not 
all,  hoses,  tubing,  and  fittings  affected 
by  Standard  No.  106  are  already 
designed  to  meet  the  SAE  speciHcations 
we  are  proposing  to  add  to  the  standard. 
The  agency  is  proposing  that 
compliance  with  the  updated  version  of 
the  standard  become  mandatory  two 
years  after  publication  of  the  final  rule. 
NHTSA  believes  that  this  date  will 
provide  manufacturers  with  sufficient 
leadtime  to  redesign  the  small 
proportion  of  brake  hose  products  that 
may  need  modification." 

Is.siied:  |une  6.  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
|FR  [)oc:.  0.3-14865  Filed  6-12-03;  8:45  ami 

BILUNG  CODE  4910-S9-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  030602142-3142-01;  I.D. 
051403C] 

RIN0648-AO68 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Groundfish  Fishery;  Amendment  17 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  Amendment  17  to  the 


Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP).  Amendment 
17  would  revise  the  Pacific  Fishery 
Management  Council's  (Council's) 
annual  groundfish  management  process 
so  that  it  would  become  a  biennial 
process.  Amendment  17  is  intended  to 
ensure  that  the  specifications  and 
management  measures  process  comports 
with  a  Court  ruling,  to  make  the 
Council's  development  process  for 
specifications  and  management 
measures  more  efficient  so  that  more 
time  is  available  for  other  management 
activities,  and  to  streamline  the  NMFS 
regulatory  process  for  implementing  the 
specifications  and  management 
measures. 

DATES:  Comments  must  be  submitted  in 
writing  by  July  28.  2003. 
ADDRESSES:  Comments  on  Amendment 
17  or  supporting  documents  should  be 
sent  to  D.  Robert  Lohn.  Administrator, 
Northwest  Region.  NMFS,  Sand  Point 
Way  NE.,  BIN  C15700.  Seattle.  WA 
98115-0070. 

Copies  of  Amendment  1 7  and  the 
environmental  assessment/  regulatory 
impact  review/initial  regulatory 
flexibility  analysis  (EA/RIR/IRFA)  are 
available  from  Donald  Mclsaac. 
Executive  Director.  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Ave.,  Suite  224,  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  deReynier  (Northwest  Region, 
NMFS),  phone:  206-526-6140;  fax:  206- 
526-6736  and;  e-mail: 
yvonne.dereyniei^noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

This  Federal  Register  document  is 
also  accessible  via  the  Internet  at  the 
website  of  the  Office  of  the  Federal 
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Register's  website  at:  http://www/ 
access/gpo.gov/su docs/acesl40.html 

Background 

NMFS  is  proposing  this  rule  to 
implement  Amendment  17  to  the  FMP, 
which  would  set  the  Council's 
groundfish  management  process  and  the 
NMFS  implementation  process  for 
specifications  and  management 
measures  for  a  biennial  period. 
Amendment  1 7  would  also  structure 
Council  development  of  specifications 
and  management  measures  so  that 
NMFS  has  adequate  time  to  implement 
the  biennial  specifications  and 
management  measures  through  a  notice- 
and-comment  rulemaking.  The 
regulations  to  implement  Amendment 
1 7  would  primarily  revise  references  in 
the  Federal  groundfish  regulations  at  50 
CFR  660.301-360  to  the  annual 
specifications  and  management 
measures  process  so  that  they  reflect  the 
new  biennial  specifications  and 
management  measures  process.  This 
proposed  rule  is  based  on 
recommendations  of  the  Council,  under 
the  authority  of  the  Pacific  Coast 
Groundfish  FMP  and  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  (Magnuson-Stevens 
Act).  The  background  and  rationale  for 
the  Council's  recommendations  cU« 
summarized  below.  Further  detail     . 
appears  in  the  EA/RIR/IRFA  prepared 
by  NMFS  for  Amendment  17. 

Since  1990,  the  Council  has  set 
Pacific  coast  groundfish  harvest  levels 
through  an  annual  regulatory  process. 
This  annual  process  establishes  harvest 
"specifications."  which  are  harvest 
levels  or  limits  such  as  acceptable 
biological  catches  (ABCs).  optimum 
yields  (OYs),  or  allocations  for  different 
user  groups.  Management  measures, 
such  as  trip  limits,  closed  times  and 
areas,  and  gear  restrictions  are  also  set 
in  the  annual  regulatory  process. 
Management  measures  are  partnered 
with  the  specifications  in  the  annual 
process  because  these  measures  are 
specifically  designed  to  allow  the 
fisheries  to  achieve,  but  not  to  exceed, 
harvest  levels  established  in  the 
specifications. 

The  Council  has  historically 
developed  its  recommendations  for  the 
annual  specifications  and  management 
measures  in  a  two-meeting  process 
(usually  its  September  and  November 
meetings),  followed  by  a  NMFS  final 
action  effective  January  1  and  published 
in  the  Federal  Register.  Following 
publication,  this  final  action  was  made 
available  for  public  comment  and 
correction  after  the  effective  date  of  the 
action.  In  2001,  NMFS  was  challenged 
on  this  process  in  Natural  Resources 


Defense  Council,  Inc.  v.  Evans  and  the 
Court  found  that  the  process  violated 
the  Administrative  Procedure  Act 
requirement  for  notice  and  comment. 
NMFS  responded  in  both  2002  and 
2003  by  publishing  the  specifications 
and  management  measures  as  a 
proposed  rule,  followed  by  a  public 
comment  period  and  a  final  rule.  In 
neither  year  was  NMFS  able  to  publish 
the  proposed  rule,  take  public  comment, 
and  publish  the  final  rule  between  the 
Council's  final  decision  and  January  1. 
Thus  for  both  years,  the  proposed  rule 
had  to  be  accompanied  by  an  emergency 
rule  to  implement  groundfish 
management  measures  for  the  period 
between  January  1  and  the  effective  date 
of  the  final  rule,  March  1. 

During  2002,  the  Council  considered 
how  it  might  revise  its  specifications 
and  management  measiu-es  development 
process  consistent  with  the  court's 
ruling  in  order  to  allow  prior  public 
notice  and  comment  on  the 
specifications  and  management 
measures  regulatory  package.  In 
addition  to  needing  to  revise  the  notice 
and  comment  procedure  associated  with 
the  specifications  and  management 
measures,  the  Council  wished  to  take  a 
new  look  at  efficiency  in  the  annual 
management  process.  Groundfish 
management  workload  levels  have 
grown  in  recent  years,  particularly  those 
associated  with  setting  annual  harvest 
levels  for  both  depleted  and  healthy 
stocks.  Because  of  the  increasing 
workload  associated  with  developing 
specifications  and  management 
measures,  the  Council  and  NMFS  have 
had  less  time  for  addressing  many  other 
important  groundfish  fishery 
management  issues. 

NMFS  has  recently  asked  all  of  the 
fishery  management  councils  to 
consider  how  they  might  streamline 
their  processes  for  developing 
regulatory  recommendations.  To  meet 
this  agency-wide  request,  the  Council 
decided  that  it  would  consider  whether 
specifications  and  management 
measures  could  be  published  for  multi- 
year,  rather  than  single  year,  periods.  To 
initially  investigate  both  expanded 
public  notice  and  comment  for  NMFS 
specifications  regulations  and  multi- 
year  management  periods,  the  Council 
created  the  Ad-Hoc  Groundfish  Multi- 
Year  Management  Committee 
(Committee.)  The  Committee  included 
representatives  ft-om  the  fishing 
industry,  the  conservation  community, 
the  states  of  Washington,  Oregon,  and 
California  and  NMFS. 

The  Committee  held  public  meetings 
in  Portland,  OR  over  December  13-14, 

2001,  and  over  January  31  -  February  1, 

2002.  During  those  meetings,  the 


Committee  discussed  the  many  issues 
associated  with  changing  the 
specifications  and  management 
measiu^s  notice  and  comment  process 
and  with  the  possibility  of  making  a 
transition  to  multi-year  management.  In 
its  meetings,  the  Committee  developed 
a  suite  of  options  to  address  its  two 
management  challenges  in  a  potential 
FMP  amendment.  At  its  March  2002 
meeting,  the  Council  requested  that 
NMFS  analyze  the  Committee's 
management  options  as  draft 
Amendment  1 7  to  the  FMP.  These 
options  were  analyzed  and  made 
available  to  the  public  for  broader 
comment.  Amendment  17  and  its 
associated  EA/RIR/IRFA  were  available 
for  public  consideration  and  discussed 
by  the  Council  at  its  June  and 
September  2002  meetings.  In  November 
2002,  the  Council  finalized  its 
recommendations  on  Amendment  17. 
The  Council's  recommendation  was  for 
a  three-meeting  Council  process  for 
developing  specifications  and 
management  measures,  a  notice  and 
comment  period  for  the  harvest 
specifications,  and  a  biennial 
management  period.  Amendment  17  is 
essentially  administrative  in  nature,  and 
is  intended  to  revise  Council  and  NMFS 
processes  associated  with  the 
specifications  and  management 
measures.  Under  Amendment  17,  the 
Council  will  develop  its 
recommendations  for  specifications  and 
management  measures  in  a  three- 
meeting  process,  at  their  November- 
April-June  meetings  for  implementation  . 
the  January  1  following  their  final 
decision  in  June.  Once  a  specifications  - 
and  management  measures  package 
were  implemented,  it  would  apply  for  a 
two-year  period.  Harvest  specifications 
like  acceptable  ABCs  and  OYs  would 
continue  to  apply  for  1-year  periods. 
For  each  biennial  management  period, 
the  ABC/OY  for  a  particular  species 
would  be  set  for  each  of  the  two  years 
within  that  period.  However,  the 
management  measures  established 
during  the  biennial  process  will  still  be 
adjusted  as  the  season  progresses,  in 
order  to  achieve  but  not  exceed  OYs.  If 
Amendment  17  is  approved,  the  first 
biennial  management  period 
implemented  by  this  FMP  amendment 
would  be  2005-2006.  Thus  by  example, 
specifications  and  management 
measures  for  2005-2006  would  be 
developed  by  the  Council  between 
November  2003  and  June  2004,  with 
notice  and  comment  rulemaking 
occurring  between  July  2004  and 
November  2004,  and  a  final  rule 
becoming  effective  by  Januar)'  1,  2005. 
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NMFS  and  the  states  conduct  stock 
assessments  on  a  schedule  intended  in 
part  to  complement  the  Council's 
annual  speciflcations  and  management 
measures  process.  Not  all  groundfish 
stocks  have  stock  assessments.  In 
general,  assessment  authors  conduct 
new  assessments  each  year  on  one-third 
of  those  species  that  have  stock 
assessments.  Thus,  each  assessed 
species  will  have  a  new  assessment 
roughly  every  three  years.  Assessment 
models  and  results  are  independently 
■reviewed  by  the  Council's  Stock 
Assessment  Review  (STAR)  panels, 
which  are  made  up  of  scientific 
professionals  and  reviewers  from  the 
Council's  groundflsh  advisory  bodies.  It 
is  the  responsibility  of  the  STAR  panels 
to  review  draft  stock  assessment 
documents  and  relevant  information  to 
determine  if  they  use  the  best  available 
scientific  data  effectively  to  provide  a 
good  quality  assessment  of  the 
condition  of  the  stock.  In  addition,  the 
STAR  panels  review  the  assessment 
documents  to  see  that  they  are 
sufficiently  complete  and  to  identify 
research  that  may  be  needed  to  improve 
assessments  in  the  future.  The  STAR 
process  is  a  key  element  in  an  overall 
process  designed  to  make  timely  use  of 
new  fishery  and  survey  data,  to  analyze 
and  understand  these  data  as 
completely  as  possible,  to  provide 
opportunity  for  public  comment,  and  to 
assure  that  the  assessment  results  are  as 
accurate  and  error-free  as  possible. 

Amendment  17's  2-year  management 
schedule  would  allow  stock  assessment 
authors  to  revise  their  assessment 
schedules  such  that  they  deliver 
assessments  on  all  assessed  stocks  every 
other  year.  New  and  updated  stock 
assessments  would  be  reviewed  through 
the  STAR  process  prior  to  the  November 
Council  meeting  at  the  start  of  the 
Council's  management  process.  In 
alternate  years  when  stock  assessment 
authors  are  not  delivering  assessments 
to  the  Council  process,  they  would  have 
time  to  revise  and  enhance  stock 
assessment  models,  as  well  as  to 
develop  new  models  on  habitat  and 
ecosystem  functions  as  they  affect 
groundfish  stock  status.  Under  the 
current  process,  models  and  stock 
assessments  are  evaluated  by  the  STAR 
process  every  year,  giving  stock 
assessment  authors  little  time  away 
from  the  process  to  consider  model 
refinement. 

One  of  the  challenges  the  Council 
faced  in  developing  Amendment  17  was 
how  to  create  a  biennial  management 
process  that  still  allowed  an  annual 
review  of  harvest  levels  against  the  most 
recent  scientific  information.  To  address 
this  issue,  the  Council  has      • 


recommended  a  process  that  would  take 
advantage  of  the  initial  November    ' 
specifications  development  meeting  to 
check  current  management  levels 
against  the  most  recently  available 
scientific  information.  For  example:  The 
first  biennial  management  cycle  would 
be  January  1,  2005,  through  December 
31,  2006,  with  the  second  management 
cycle  being  January  1,  2007,  through 
December  31,  2008.  In  2005,  the  Council 
would  begin  developing  specifications 
and  management  measures  for  2007- 
2008.  The  Council  would  review  the 
new  stock  assessments  intended  for  the 
2007-2008  cycle  and  check  them 
against  the  harvest  levels  they  had  set 
for  2006  to  ensure  that  they  were 
adequate  to  meet  rebuilding  goals  for 
overfished  species  and  not  result  in 
overfishing.  The  Council  will  be 
discussing  this  process  further  during 
2003  to  set  parameters  for  what  portions 
of  the  specifications  and  management 
measures  may  or  may  not  be  revised 
through  this  mid-cycle  checkpoint 
process.  Depending  on  the  checkpoint 
process  the  Council  develops,  there  may 
be  an  additional  rulemaking  associated 
with  Amendment  17. 

Revisions  to  FMP  and  Federal 
Regulations  Under  Amendment  17  . 

Because  Amendment  1 7  deals  only 
with  the  process  by  which  the  Council 
recommends  the  specifications  and 
management  measures,  revisions  to  the 
FMP  and  to  Federal  regulations  are 
fairly  minimal.  In  the  FMP,  references  to 
the  annual  specifications  process  are 
revised  and  the  biennial  fishing  period 
is  defined  as  being  the  new  time  unit  for 
specifications  and  management 
measures  implementation.  Similarly, 
Federal  regulations  are  proposed  to  be 
amended  via  this  rule  so  that  references 
to  the  annual  management  cycle  are 
replaced  with  references  to  a  biennial 
management  cycle.  Amendment  1 7  does 
not  introduce  new  regulations  or 
revisions  to  existing  regulations  that 
affect  how  the  groundfish  fleets  conduct 
their  fishing  operations,  which  is  the 
primary  focus  of  Federal  groundfish 
fishery  regulations. 

Classification 

At  this  time,  NMFS  has  not 
determined  whether  Amendment  17. 
which  this  proposed  rule  would 
implement,  is  consistent  with  the 
national  standards  of  the  Magnuson- 
Stevens  Act  and  other  applicable  laws. 
NMFS,  in  making  that  determination, 
will  take  into  account  the  data,  views, 
and  comments  received  during  the 
comment  period. 


This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  tif  Executive  Order  12866. 

NMFS  prepared  an  IRFA  that 
describes  the  economic  impact  this 
proposed  rule,  if  adopted,  would  have 
on  small  entities.  The  IRFA  is  available 
from  NMFS  (see  ADDRESSES).  A 
summary  of  the  IRFA  follows: 

A  description  of  the  action,  why  it  is 
being  considered,  and  the  legal  basis  for 
this  action  are  contained  in  the  SUMMARY 
and  at  the  beginning  of  this  section  of 
this  proposed  rule.  There  are  no 
recordkeeping,  reporting,  or  other 
compliance  issues  forthcoming  from 
this  proposed  rule.  Thjs  proposed  rule 
does  not  duplicate,  overlap,  or  conflict 
with  other  Federal  rules. 

A  fish-harvesting  business  is 
considered  a  "small"  business  by  the 
Small  Business  Administration  (SBA)  if 
it  has  annual  receipts  not  in  excess  of 
$3.5  million.  Approximately  2,000 
commercial  vessels  participate  in  the 
West  Coast  groundfish  fisheries.  Of 
those,  about  500  vessels  are  registered  to 
limited  entry  permits  issued  for  either 
trawl,  longline,  or  pot  gear.  About  1,500 
vessels  land  groundfish  against  open 
access  limits  while  either  directly 
targeting  groundfish  or  taking 
groundfish  incidentally  in  fisheries 
directed  at  non-groundfish  species.  All 
but  10-20  of  those  vessels  are 
considered  small  businesses  by  the 
SBA.  Since  this  is  an  administrative 
action,  this  proposed  rule  is  not 
expected  to  yield  disproportionate 
economic  impacts  between  those  small 
and  large  entities.  In  the  2001 
recreational  fisheries,  there  were  77 
Washington  charter  vessels  engaged  in 
salt  water  fishing  outside  of  Puget 
Sound.  232  charter  vessels  active  on  the 
Oregon  coast  and  415  charter  vessels 
active  on  the  California  coast. 

This  rule  is  administrative  in  nature 
and  is  expected  to  have  only  a  minimal 
economic  impact  on  small  entities.  The 
proposed  rule  would  maximize  time  for 
stock  assessment  scientists.  Council 
staff,  and  NMFS  staff  to  prepare 
documentation  needed  to  implement 
specifications  and  management 
measures  without  disrupting  the 
historic  January  1  season  start  date. 
Und^r  the  proposed  measure,  vessel 
operators  should  be  able  to  take 
advantage  of  whichever  seasonal 
markets  best  fit  their  needs.  Small  vessel 
operators  should  not  be  forced  to  fish 
during  inclement  weather  because  of 
concerns  about  fishery  closures  during 
spring  and  summer  months.  Vessel 
operators  afforded  the  privilege  of 
fishing  for  both  Dungeness  crab  and 
groundfish,  or  groundfish  and  shrimp, 
should  be  able  to  time  their  fishing  trips 
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based  on  the  migratory  patterns  of  their 
target  species  and  the  needs  of  their 
own  marketing  strategies  and  those  of 
their  associated  processors.  While 
implementing  multi-year  groundfish 
management  will  not  alleviate  all 
season-related  management  problems 
for  fisheries  participants,  it  should  be  a 
positive  step  toward  improving  the 
stability  and  certainty  of  seasonal 
groundfish  allocations  for  participating 
harvesters.  The  improved  science  and 
management  made  possible  with  multi- 
year  planning  will  help  mitigate  the 
closure  cycle  by  stabilizing  groundfish 
allocations  and  landings  throughout  the 
season. 

The  Council  considered  4  alternatives 
to  the  proposed  measure  including  a 
status  quo  alternative.  All  alternatives, 
with  the  exception  of  the  status  quo, 
would  implement  biennial 
specifications.  Two  of  these  alternatives 
considered  a  March  1  start  date  with 
different  Council  meeting  schedules, 
and  one  alternative  considered  a  May  1 
start  date.  Given  closure  trends  under 
the  status  quo,  a  March  1  start  date 
would  likely  result  in  early  allocation 
attainment  and  closures  during 
December-February.  The  negative  effects 
of  this  closed  period  would  primarily  be 
felt  by  vessels  and  processors  that  rely 
on  the  mid-winter  flatfish  fisher>'.  Many 
West  Coast  flatfish  species  aggregate 
more  closely  during  the  winter  months, 
lowering  the  bycatch  rates  of  non- 
flatfish  species  in  flatfish-directed 
fisheries.  As  with  the  status  quo, 
recreational  fishing  tends  to  be  slow 
during  the  winter  months.  Given  closure 
trends  under  the  status  quo,  a  May  1 
start  date  would  likely  result  in  early 
allocation  attainment  and  closures , 
during  February-April  period.  This 
schedule  would  keep  the  fisheries  open 
through  stronger  flatfish  montJks  and 
allow  participants  to  switch  between 
flatfish  and  Dungeness  crab  at  will.  A 
February-April  groundfish  closure  could 
also  have  the  negative  effect  of  a  very 
lean  3-month  period  behyeen 
Dungeness  crab  fishing/processing 
season  and  the  shrimp,  salmon  and 
albacore  seasons.  For  some  of  the  small 
boat  fishers,  this  alternative  could  also 
mean  a  lack  of  fishing  opportunity  in 
their  traditional  start-up  fishing  months. 
Early  spring  recreational  fishing 
opportunities  could  also  be  curtailed 
under  this  schedule. 

The  economic  effects  of  changing  the 
fishing  year  start  date  vary  with  each 
option  and  vary  by  which  fishery 
sectors  they  affect.  In  general,  the 
difference  between  the  economic  effects 
of  a  January  1  start  date  and  a  March  1    . 
start  date  are  neutral.  A  Mayl  start  date, 
however,  would  notably  shift  fishing 


effort  and  could  result  in  small 
businesses  having  to  reconsider  their 
business  practices  and  reschedule  their 
fishing  operations. 

-The  Council  will  retain  a  one-year 
specification  of  ABC  and  OY.  This 
represents  no  change  and  will  have  no 
economic  impact  to  vessels  affected  by    " 
the  proposed  rule.  The  Council  also 
considered  a  two-year  specification 
period.  However,  since  early  attainment 
of  OY  could  lengthen  closure  periods 
under  a  two-year  specification  of  these 
targets,  this  alternative  would  be 
expected  to  have  a  potentially  adverse 
economic  impact  on  vessel  profitability. 
With  two-year  OYs,  management 
measures  would  need  to  be  more 
conservative  at  the  start  of  the  two-year 
fishing  period  to  hedge  against  early 
closures  during  the  second  year  in  the 
fishing  period.  The  Council  also 
considered  a  mixture  of  one-year  and 
two-year  specifications  for  different 
groundfish  species.  This  approach  could 
also  have  a  potentially  adverse 
economic  impact  on  vessel  profitability 
for  vessels  fishing  under  two-year 
specifications  for  the  reasons  listed 
above. 

List  of  Subjects  in  50  CFR  Part  660 

Administrative  practice  and 
procedure,  -American  Samoa,  Fisheries, 
Fishing,  Guam,  Hawaiian  Natives, 
Indians,  Northern  Mariana  Islands, 
Reporting  and  recordkeeping 
requirements. 

Dated:  June  9.  2003. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs.  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  660  is  proposed 
to  be  amended  as  follows: 

PART  660— FISHERIES  OFF  WEST 
COAST  STATES  AND  IN  THE 
WESTERN  PACIFIC 

1.  The  authority  citation  for  part  660 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  ef  seq. 

2.  In  §  660.302,  a  new  definition  for 
"Biennial  fishing  period"  is  added  and 
the  definitions  for  "Fishing  year,"  and 
■'Reserve,"  are  revised  to  read  as 
follows: 


§660.302    Definitions. 

***** 

Biennial  fishing  period  means  a  24- 
month  period  beginning  at  0001  local 
time  on  January  1  and  ending  at  2400 
local  time  on  December  31  of  the 
subsequent  year. 


Fishing  year  is  the  year  beginning  at 
0001  local  time  on  January  1  and  ending 
at  2400  local  time  on  December  31  of 
the  same  year.  There  are  two  fishing 
years  in  each  biennial  fishing  period. 
*         *         *         *         * 

Resen'e  means  a  portion  of  the  harvest 
guideline  or  quota  set  aside  at  the 
beginning  of  the  fishing  year  or  biennial 
fishing  period  to  allow  for  uncertainties 
in  preseason  estimates. 
***** 

3.  In  §660.321.  paragraphs  (a)  through 
(c)  are  revised  to  read  as  follows: 

§660.321     Specifications  and  management 
measures. 

(a)  General.  NMFS  will  establish  and 
adjust  specifications  and  management 
measures  biennially  or  annually  and 
during  the  fishing  year.  Management  of 
the  Pacific  Coast  groundfish  fisher\'  will 
be  conducted  consistent  with  the 
standards  and  procedures  in  the 
PCGFMP  and  other  applicable  law.  The 
PCGFMP  fs  available  from  the  Regional 
Administrator  or  the  Council. 

(b)  Biennial  actions.  The  Pacific  Coast 
Groundfish  fishery  is  managed  on  a 
biennial,  calendar  year  basis.  Har\'est 
specifications  and  management 
measures  will  be  announced  biennially, 
with  the  harvest  specifications  for  each 
species  or  species  group  set  for  two 
sequential  calendar  years.  In  general, 
management  measures  are  designed  to 
achieve,  but  not  exceed,  the 
specifications,  particularly  optimum 
yields  (harvest  guidelines  and  quotas), 
commercial  harvest  guidelines  and 
quotas,  limited  entry  and  open  access 
allocations,  or  other  approved  fishery 
allocations,  and  to  protect  overfished 
and  depleted  stocks. 

(c)  Routine  management  measures. 
Management  measures  designated 
"routine"  at  §  660.323(b)  may  be 
adjusted  during  the  fishing  year  after 
recommendation  from  the  Council, 
approval  by  NMFS,  and  publication  in 
the  Federal  Register. 
***** 

4.  In  §660.323,  paragraph? 
(a)(2)(ii)(C){2),  {a)(3)(i)(A)(l),  (a)(3){vi) 
introductory  text,  paragraph  (b) 
introductory  text,  and  paragraphs 
{b)(l)(i)  introductory  text  and  (b)(l){ii) 
are  revised  to  read  as  follows: 

§660.323    Catch  restrictions. 

(a).*  *  * 

(2)*  *  * 

(ii)*  *  * 

(C)  Cumulative  limits.  {1]  A  vessel 
participating  in  the  primary  season  will 
be  constrained  by  the  sablefish 
cumulative  limit  associated  with  each  of 
the  permits  registered  for  use  with  that 
vessel.  The  Regional  Administrator  will 
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biennially  or  annually  calculate  the  size 
of  the  cumulative  trip  limit  for  each  of 
the  throe  tiers  associated  with  the 
sablefish  endorsement  such  that  the 
ratio  of  limits  between  the  tiers  is 
approximately  1:1.75:3.85  for  Tier  3:Tier 
2:Ticr  1,  respectively.  The  size  of  the 
cumulative  trip  limits  will  vary 
depending  on  the  amount  of  sableFish 
available  for  the  primary  Fishery  and  on 
estimated  discard  mortality  rates  within 
the  fishery.  The  size  of  the  cumulative 
trip  limits  for  the  three  tiers  in  the 
primary  fi.shery  will  be  announced  in 
the  Federal  Register. 


***** 


(3)*  *  * 

(i)*  *  * 

(A)*  *  * 

( 1 )  Procedures.  The  primary  seasons 
for  the  whiting  fishery  north  of  40°30'  N. 
lat.  generally  will  be  established 
according  to  the  procedures  of  the 
PCGFMP  for  developing  and 
implementing  harvest  specifications  and 
apportionments.  The  season  opening 
dates  remain  in  effect  unless  changed, 
generally  with  the  harvest  specifications 
and  management  measures. 
***** 

(vi)  Bycatph  reduction  and  full 
utilization  program  for  at-sea  processors 
(optional).  If  a  catcher/processor  or 
mothership  in  the  whiting  fishery 
carries  more  than  one  NMFS-approved 
observer  for  at  least  90  percent  of  the 
fishing  days  during  a  cumulative  trip 
limit  period,  then  groundfish  trip  limits 
may  be  exceeded  without  penalty  for 
that  cumulative  trip  limit  period,  if  the 
conditions  in  paragraph  (a)(3)(vi)(A)  of 
this  section  are  met.  For  purposes  of  this 
program,  "fishing  day"  means  a  24- 
hour  period,  from  0001  hours  through 
2400  hours,  local  time,  in  which  fishing 
gear  is  retrieved  or  catch  is  received  by 
the  vessel,  and  will  be  determined  from 
the  vessel's  observer  data,  if  available. 
Changes  to  the  number  of  observers 
required  for  a  vessel  to  participate  in  the 
program  will  be  announced  prior  to  the 
start  of  the  fishery,  generally  concurrent 
with  the  harvest  specifications  and 
management  measures.  Groundfish 
consumed  on  board  the  vessel  must  be 
within  any  applicable  trip  limit  and 
recorded  as  retained  catch  in  any 
applicable  logbook  or  report.  [Note:  For 
a  mothership.  non-whiting  groundfish 
landings  are  limited  by  the  cumulative 
landings  limits  of  the  catcher  vessels 
delivering  to  that  mothership.) 
•        *        *        •   '     * 

(b)  Routine  management  measures.  In 
addition  to  the  catch  restrictions  in  this 
s(x:tion.  other  catch  restrictions  that  are 
likely  to  be  adjusted  on  a  biennial  or 
mure  frequent  basis  may  be  imposed 


and  announced  by  a  single  notification 
in  the  Federal  Register  if  good  cause 
exists  under  the  APA  to  waive  notice 
and  comment,  and  if  they  have  been 
designated  as  routine  through  the  two- 
meeting  process  described  in  the 
PCGFMP.  The  following  catch 
restrictions  have  been  designated  as 
routine: 

( 1 )  Commercial  limited  entry  and 
open  access  fisheries — (i)  Trip  landing 
and  frequency  limits,  size  limits,  all 
gear.  Trip  landing  and  frequency  limits 
have  been  designated  as  routine  for  the 
following  species  or  species  groups: 
widow  rockfish.  canary  rockfish. 
yellowtail  rockfish.  Pacific  ocean  perch, 
yelloweye  rockfish,  splitnose  ro<:kfish, 
bocaccio,  cowcod.  minor  nearshore 
rockfish  or  shallow  and  deeper  minor 
nearshore  rockfish.  shelf  or  minor  shelf 
rockfish.  and  minor  slope  rockfiidi;  DTS 
complex  which  is  composed  of  Dover 
sole,  sablefish.  shortspine  thornyheads, 
and  longspine  thornyheads;  petrale  sole, 
rex  sole,  arrowtooth  flounder,  Pacific 
sanddabs.  and  the  flatfish  complex, 
which  is  composed  of  those  species  plus 
any  other  flatfish  species  listed  at 
§660.302;  Pacific  whiting:  lingcod;  and 
"other  fish"  as  a  complex  consisting  of 
all  groundfish  species  listed  at  §660.302 
and  not  otherwise  listed  as  a  distinct 
species  or  species  group.  Size  limits 
have  been  designated  as  routine  for 
sablefish  and  lingcod.  Trip  landing  and 
frequency  limits  and  size  limits  for 
species  with  those  limits  designated  as 
routine  may  be  imposed  or  adjusted  on 
a  biennial  or  more  frequent  basis  for  the 
purpose  of  keeping  landings  within  the 
harvest  levels  announced  by  NMFS,  and 
for  the  other  purposes  given  in 
paragraph  (b)(l)(i)(A)  and  (B)  of  this 
section. 
*         *         *    .,    *         * 

(ii)  Differential  trip  landing  and 
frequency  limits  based  on  gear  type, 
closed  seasons.  Trip  landing  and 
frequency  limits  that  differ  by  gear  type 
and  closed  seasons  may  be  imposed  or 
adjusted  on  a  biennial  or  more  frequent 
basis  for  the  purpose  of  rebuilding  and 
protecting  overfished  or  depleted  stocks. 
***** 

5.  In  §660.324.  paragraphs  (d)  and  (j) 
are  revised  to  read  as  follows: 

§660.324    Pacific  Coast  treaty  Indian 
fisheries. 

***** 

(d)  Procedures.  The  rights  referred  to 
in  paragraph  (a)  of  this  section  will  be 
implemented  by  the  Secretary,  after 
consideration  of  the  tribal  request,  the 
recommendation  of  the  Council,  and  the 
comments  of  the  public.  The  rights  will 
be  implemented  either  through  an 
allocation  of  fish  that  will  be  managed 


by  the  tribes,  or  through  regulations  in 
this  section  that  will  apply  specifically 
to  the  tribal  fisheries.  An  allocation  or 
a  regulation  specific  to  the  tribes  shall 
be  initiated  by  a  written  request  from  a  ' 
Pacific  Coast  treaty  Indian  tribe  to  the 
Regional  Administrator,  prior  to  the  first 
Council  meeting  in  which  biennial 
harvest  specifications  and  management 
measures  are  discussed  for  an  upcoming 
biennial  management  period.  The 
Secretary  generally  will  announce  the 
annual  tribal  allocations  at  the  same 
time  as  the  announcement  of  the  harvest 
specifications.  The  Secretary  recognizes 
the  sovereign  status  and  co-manager  role 
of  Indian  tribes  over  shared  Federal  and 
tribal  fishery  resources.  Accordingly, 
the  Secretary  will  develop  tribal 
allocations  and  regulations  under  this 
paragraph  in  consultation  with  the 
affected  tribe(s)  and,  insofar  as  possible, 
with  tribal  consensus. 
***** 

(j)  Black  rockfish.  Harvest  guidelines 
for  commercial  harvests  of  black 
rockfish  by  members  of  the  Pacific  Coast 
Indian  tribes  using  hook  and  line  gear 
will  be  established  biennially  for  two 
subsequent  one  year  periods  for  the 
areas  between  the  U.S. -Canadian  border 
and  Cape  Alava  (48°09'30''  N.  lat.)  and     . 
between  Destruction  Island  (47°40'00'' 
N.  lat.)  and  Leadbetter  Point  (46°3810' 
N.  lat.),  in  accordance  with  the 
procedures  for  implementing  harvest 
specifications  and  management 
measures.  Pacific  Coast  treaty  Indians 
fishing  for  black  rockfish  in  these  areas 
under  these  harvest  guidelines  are 
subject  to  the  provisions  in  this  section, 
and  not  to  the  restrictions  in  other 
sections  of  this  part. 
***** 

6.  In  §660.332,  paragraphs  (a),  (b)(3), 
and  (c)  are  revised  to  read  as  follows: 

§660.332    Allocations. 

(a)  General.  The  commercial  portion 
of  the  Pacific  Coast  groundfish  fishery, 
excluding  the  treaty  Indian  fishery,  is 
divided  into  limited  entrj'  and  open 
access  fisheries.  Separate  allocations  for 
the  limited  entry  and  open  access 
fisheries  will  be  established  biennially 
or  annually  for  certain  species  and/or 
areas  using  the  procedures  described  in 
this  subpart  or  the  PCCJFMP. 

*         *         *         *         *  ' 

(b)  *  *  * 

(3)  The  guidelines  in  this  paragraph 
(b)(3)  apply  to  recalculation  of  the  open 
access  allocation  percentage.  Any 
nK:alcuIated  allocation  percentage  will 
be  used  in  calculating  the  following 
biennial  fishing  period's  open  access 
allocation. 
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(e)  Treaty  Indian  fisheries.  Certain 
amounts  of  groimdfish  may  be  set  aside 
biennially  or  annually  for  tribal  fisheries 
prior  to  dividing  the  balance  of  the 
allowable  catch  between  the  limited 
entry  and  open  access  fisheries.  Tribal 
fisheries  conducted  under  a  set-aside 
are  not  subject  to  the  regulations 
governing  limited  entry  and  open  access 
fisheries. 
***** 

7.  In  §  660.333,  paragraph  (c)(2)  is 
revised  to  read  as  follows: 

§  660.333    Limited  entry  fishery  eHgtt>iiity 
and  registration. 


(c) 


(2)  The  major  limited  entry 
ciunulative  limit  periods  will  be 
announced  in  the  Federal  Register  with 
the  harvest  specifications  and 
management  measures,  and  with  routine 
management  measures  when  the 
cumulative  limit  periods  are  changed. 
***** 

8.  In  §  660.350,  paragraph  (a)(6)  is 
revised  to  read  as  follows; 

§660.350    Compensation  wMi  fish  for 
coNecting  resource  information — exempted 
fishing  permits  off  Washington,  Oregon, 
andCalHomia. 

.  (a)  *  *  * 


(6)  Accounting  for  the  compensation 
catch.  As  part  of  the  har\'est 
specifications  process  (§660.321). 
NMFS  will  advise  the  Council  of  the 
amount  of  fish  authorized  to  be  retained 
under  a  compensation  EFP,  which  then 
will  be  deducted  from  the  next  harvest 
specifications  (ABCs)  set  by  the  Council. 
Fish  authorized  in  an  EFP  too  late  in  the 
year  to  be  deducted  from  the  following 
year's  ABCs  will  be  accounted  for  in  the 
next  management  cj'cle  practicable. 
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proposed  rules  that  are  applicable  to  the 
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petitions  and  applications  and  agency 
statements  of  organization  and  furictions  are 
examples  of  documents  appeanng  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Coiporation 

Grassland  Reserve  Program 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Notice  of  availability  of  program 

funds  for  the  Grassland  Reserve 

Program. 

SUMMARY:  The  Commodity  Credit 
Corporation  (CCC)  announces  the 
availability  of  $49,492,000  to  implement 
the  Grassland  Reserve  Program  (GRP)  in 
fiscal  year  2003.  Section  2401  of  the 
Farm  Security  and  Rural  Investment  Act 
of  2002  (Pub.  L.  107-171)  amended  the 
Food  Security  Act  of  1985  to  authorize 
this  program.  The  Secretary  of 
Agriculture  delegated  the  authority  to 
administer  GRP  on  behalf  of  the  CCC,  to 
the  Administrator,  Farm  Service  Agency 
(FSA)  and  the  Chief,  Natural  Resources 
Conservation  Service  (NRCS).  These 
agency  leaders  are  officers  of  the  CCC. 
Although  this  notice  applies  only  to 
funds  made  available  in  FY2003,  CCC 
will,  at  a  later  date,  issue  a  regulation 
for  FY  2004  through  FY  2007  program 
implementation.  The  rule  will  address 
and  seek  comment  on  a  number  of 
issues  including:  the  process  for 
establishing  program  priorities  and 
driteria;  the  administration  of  easements 
and  long-term  contracts;  the  process  of 
allocating  and  focusing  funding  at  State 
and  local  levels;  and  the  process  for 
private  organizations  and  State  agencies 
to  apply  to  hold  and  enforce  GRP 
easements. 

DATES:  Funds  will  be  available  from 
)une  30.  2003  through  September  30, 
2003. 

ADDRESSES:  Address  all  comments  to 
Charles  Whitmore,  Acting  Director, 
Conservation  Operations  Division, 
Natural  Resources  Conservation  Service, 
P.O.  Box  2890,  Washington,  DC  20013, 
(202)  720-1845,  fax  202-720-4265; 
Submit  electronic  comments  to 


FarmBillRules@usda.gov;  Attn: 
Grassland  Reserve  Program.         * 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  Deavers,  Watersheds  and 
Wetlands  Division,  Natural  Resources 
Conservation  Service,  P.O.  2890, 
Washington.  DC  20013,  (202)  720-1067, 
fax  (202)  720-2143.  e-mail: 
leslie.deavers@usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Grasslands  constitute  the  largest  land 
cover  on  America's  private  lands. 
Privately-owned  grasslands  and 
shrublands  cover  more  than  525  million- 
acres  in  the  United  States.  These  lands 
contribute  significantly  to  the 
economies  of  many  regions,  provide 
biodiversity  of  plant  and  animal 
populations,  and  play  a  key  role  in 
environmental  quality.  SpeciHcally, 
grasslands  and  shrublands  impact  water 
quantity  and  quality  and,  when  properly 
managed,  can  result  in  cleaner  water    . 
supplies,  healthy  riparian  areas,  reduce 
potential  for  flooding,  and  control 
sediment  loadings  in  streams  and  other 
water  bodies.  These  lands  are  vital  for 
the  production  of  forage  for  domestic 
livestock,  and  provide  forage  ahd 
habitat  for  maintaining  healthy  wildlife 
populations.  These  lands  also  improve 
the  aesthetic  character  of  the  landscape, 
provide  scenic  vistas  and  open  space, 
provide  recreational  opportunities,  and 
protect  the  soil  from  water  and  wind 
erosion. 

Large  expanses  of  grassland  acreage 
are  annually  threatened  by  conversion 
to  other  land  uses  such  as  cropland  and 
urban  development.  Approximately  23 
million  acres  of  grassland  and 
shnibland  were  converted  to  cropland 
between  1982  and  1997,  and  about  six 
million  acres  were  converted  to  urban 
and  other  uses  (1997  NRI). 

Background 

Section  2401  of  the  Farm  Security  and 
Rural  Investment  Act  of  2002  (Pub.  L. 
107-171)  amended  the  Food  Security 
Act  of  1985  to  authorize  GRP  (16  U.S.C. 
3838n-3838q).  The  purpose  of  the 
program  is  to  assist  landowners  with 
restoring  and  conserving  grassland, 
rangeland,  pastureland,  and  certain 
other  lands.  The  statute  provides  that  no 
more  than  two  million  acres  of  restored 
or  improved  grassland,  rangeland,  and 
pastureland  can  be  enrnlled  in  the 
program  through  FY  2007.  The  program 
offers  landowners  the  option  to  grant  an 
easement  to  the  Secretary  or  enter  into 


a  long-term  agreement  to  preserve  and 
protect  the  ecological  benefits  of  eligible 
land. 

The  GRP  statute  requires  the  Secretary 
to  consider  grazing  operations, 
biodiversity,  and  grassland  under  the 
greatest  threat  of  conversion  when 
evaluating  and  ranking  applications.  In 
FY  2003,  CCC  plans  to  use  GRP  to 
protect  grazing  lands  from  conversion 
and  support  efforts  to  maintain  or 
enhance  biodiversity. 

Although  CCC  is  implementing  the 
program  nationwide  in  FY2003,  it 
recognizes  that  with  limited  funding 
and  large  pool  of  eligible  acreage, 
nationwide  implementation  may  n^sult 
in  a  large  number  of  applications 
remaining  unfunded.  Therefore,  the 
application  selection  criteria  are  critical 
to  ensure  only  the  highest  priority  areas 
are  protected. 

Definitions 

For  the  purposes  of  this  notice,  the 
following  definitions  apply. 

Conservation  plan  means  a  record  of 
the  decisions,  and  supporting 
information,  for  the  conservation 
treatment  of  a  unit  of  land  or  water.  The 
conservation  plan  includes  the  schedule 
of  operations,  activities,  and  estimated 
expenditures,  if  needed  to  solve 
identified  natural  resource  concerns. 

Eligible  applicant  means  the 
landowner(s)  for  easement  applications  . 
because  only  a  landowner  can  transfer 
land  rights.  Easement  applications  will 
only  be  considered  when  the  applicant 
can  provide  evidence  of  ownership.  For 
annual  rental  agreements,  eligible 
applicant  means  both  landowners  and 
operators  who  have  evidence  of  control 
of  the  land  for  the  agreement  period. 

Eligible  practices  means  any  practice 
identified  in  the  NRCS  Field  Office 
Technical  Guide  (FOTG)  that  enhances 
or  restores  native  grasses,  forbs,  or 
shrubs  as  determined  by  the  NRCS  State 
Conservationist. 

Fair  market  value  for  easement 
acquisition  means  the  amount 
determined  through  a  real  property 
appraisal  that  will  be  used  to  calculate 
the  offer  to  the  participant.  Fair  market 
value  is  the  amount  in  cash,  or  on  terms 
reasonably  equivalent  to  cash,  for  which 
in  all  probability  the  property  would 
have  sold  on  the  effective  date  of  the 
appraisal,  after  a  reasonable  exposure 
time  on  the  open  competitive  market, 
from  a  willing  and  reasonably 
knowledgeable  seller  to  a  willing  and 
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reasonably  knowledgeable  buyer,  with 
neither  acting  under  any  compulsion  to 
buy  or  sell,  giving  due  consideration  to 
all  available  economic  uses  of  the 
property  at  the  time  of  the  appraisal.  For 
the  purposes  of  GRP,  the  fair  market 
value  will  be  determined  by  an 
appraisal,  or  other  method  determined 
reasonable  by  CCG,  less  the  grazing 
value.  Grazing  values  will  be 
determined  by  CCC  based  on  appraised 
grazing  values. 

Forb  means  any  herbaceous  plant 
other  than  those  in  the  grass  family. 

Grassland  means  land  on  which  the 
vegetation  is  dominated  by  grasses, 
grass-like  plants  and/or  forbs. 

Grazing  values  for  rental  agreements 
will  be  determined  by  CCC  based  on 
local  prevailing  grazing  values. 

Rangeland  means  land  on  which  the 
native  vegetation  (climax  or  natural 
potential)  is  predominantly  grasses, 
grass-like  plants,  forbs,  or  shrubs 
suitable  for  grazing  or  browsing  use. 
Rangelands  include  natural  grassland, 
savaimas,  most  deserts,  tundra,  alpine 
plant  communities,  coastal  marshes,  wet 
meadows  and  introduced  plant 
communities  managed  like  rangeland. 

Restored  grassland  means  acreage 
restored  from  cropland,  non-native 
grasses,  or  some  other  vegetative  cover 
to  native  grass,  forbs  or  shrubs.  When 
native  seed  is  not  available,  plants  that 
provide  similar  functions  and  values  for 
the  intended  use  are  permitted. 

Shrubland  means  a  type  of  rangeland 
dominated  by  small  woody  perennial 
plants. 

Program  Requirements 

Effective  upon  the  publication  date  of 
this  notice,  CCC  announces  the 
availability  of  $49,942,000  for  GRP, 
from  June  30,  2003  until  September  30, 
2003.  Applications  for  participation  will 
be  accepted  on  a  continual  basis 
throughout  this  period  at  local  USDA 
Service  Centers  from  landowners  of 
private  land.  NRCS  State 
Conservationists  will  establish  funding 
cut-off  periods  throughout  FY  2003  to 
batch  and  select  applications.  These  cut- 
off periods  will  be  available  in  program 
outreach  material  provided  by  CCC. 
Once  funding  levels  have  been 
exhausted,  eligible  applicants  will 
remain  on  file  until  additional  funding 
becomes  available  or  the  applicant 
chooses  to  be  removed  from 
consideration. 

GRP  contracts  and  easements 
prohibit:  (1)  The  production  of  crops 
(other  than  hay),  fruit  trees,  vineyards, 
or  any  other  agricultural  commodity 
that  requires  breaking  the  soil  surface; 
and  (2)  any  other  activity  that  would 
disturb  the  surface  of  the  land  except  for 


appropriate  land  management  activities 
identified  in  the  easement  or  agreement. 
For  applicants  who  are  interested  in 
restoring  grasslands,  forbs,  and 
shrublands,  the  program  offers  an 
opportunity  to  enroll  in  restoration 
agreements. 

The  GRP  statute  provides  that  eligible 
land  includes  grasslands;  land  that 
contains  forbs;  shrubland,  including 
improved  rangeland  and  pastureland; 
or,  land  that  is  located  in  an  area  that 
has  been  historically  dominated  by 
grassland,  forbs  or  shrubland  when 
these  lands  have  the  potential  to 
enhance  plant  and  animal  biodiversity. 
Other  eligible  land  includes  land  that  is 
incidental  to  the  eligible  land  when  it  is 
considered  necessary  by  CCC  for  the 
efBcient  administration  of  an  agreement 
or  easement. 

Applicants  may  submit  Applications 
for  easements,  rental  agreements,  and 
restoration  agreements.  Offers  for 
participation  must  include  no  less  than 
40  contiguous  acres,  unless  CCC 
determines  a  small  parcel  is  appropriate 
to  achieve  the  purposes  of  the  program. 
When  selecting  offers  of  eligible  lands, 
CCC  shall  emphasize  support  for  grazing 
operations;  plant  and  animal 
biodiversity;  and  other  eligible  land 
under  the  greatest  threat  of  conversion. 
The  conversion  threat  may  include 
conversion  to  agriculture  or  non- 
agriculture  uses. 

Pursuant  to  section  1604  of  the  Farm 
Security  and  Rural  Investment  Act  of 
2002,  benefits  under  this  part  shall  not 
be  available  to  a  person  whose  adjusted 
gross  income  exceeds  $2.5  million,  as 
determined  under  the  standards  set 
forth  in  7  CFR  part  1400. 

Enrollment  Options 

The  GRP  offers  applicants  multiple 
enrollment  options.  Landowners  may 
submit  applications  for  permanent 
easements  or  30-year  easements. 
Landowners  and  others  who  have 
general  control  of  the  acreage  being 
offered  may  submit  applications  for  10- 
year,  15-year,  20-year,  or  30-year  rental 
agreements.  Each  enrollment  option 
permits:  (1)  Common  grazing  practices, 
including  maintenance  and  necessary 
cultural  practices,  that  are  consistent 
with  maintaining  the  viability  of 
grassland,  forb  and  shrub  species 
common  to  the  local  area;  (2)  haying, 
mowing,  or  harvesting  for  seed 
production,  subject  to  certain 
restrictions,  such  as  restrictions  during 
the  nesting  season  of  bird  species  that 
are  in  signiffcant  decline  or  those  that 
are  required  to  be  protected  under 
Federal  or  State  law,  as  determined  by 
NRCS  or  its  designee;  and  (3)  fire 
rehabilitation  and  the  construction  of 


fire  breaks  and  fences.  Participants  will 
be  required  to  follow  a  conservation 
plan,  developed  by  NRCS  or  its 
designee,  and  the  participant,  to 
preserve  the  integrity  of  the  grassland 
enrolled  in  the  program. 

For  easement  offers,  land  is 
considered  enrolled  after  CCC  makes  a 
tentative  offer  of  acceptance,  and  the 
landowner  signs  an  intent  to  continue  in 
the  program.  For  rental  agreement 
offers,  the  land  is  considered  enrolled 
after  a  GRP  contract  is  approved  by 
CCC. 

Additional  Requirements  for  Easeiqents 

CCC  shall  use  a  standard  easement 
deed  that  is  available  on-line  at  http:// 
www.sc.egov.usdd.gov. 

In  addition  to  the  requirements  < 
identified  in  the  "Program 
Requirements"  section,  landowners  who 
participate  in  an  easement  enrollment 
option  agree  to:  » 

(1)  Provide  written  statement  of 
consent 'to  the  easement  signed  by 
persons  holding  a  security  interest  or 
any  vested  interest  in  the  land; 

(2)  Provide  proof  of  clear  title: 

(3)  Comply  with  other  terms  of  the 
easement;  and 

(4)  Provide  access  to  NRCS  or  its 
representative  for  easement 
administration  and  monitoring  activities 
on  the  property. 

Funding  Allocations 

The  GRP  statute  requires  that  of  the 
total  amount  of  funds  expended  under 
the  program  to  acquire  easements  and 
rental  agreements,  60  percent  of  the 
program  funds  are  to  be  used  for 
easements  and  30-year  agreements  and 
40  percent  of  the  funds  are  to  be  used 
for  10-year,  15-year,  and  20-year  rental 
agreements. 

CCC  may  divide  the  $49,942,000  into 
two  equal  pools.  Fifty  percent  of  the 
funds  will  be  distributed  to  the  USDA 
State  office  in  proportion  to  the  number 
of  grazing  operations,  the  acres  of 
pasture  and  rangeland  under  the  threat 
of  conversion,  and  biodiversity 
considerations.  The  remaining  funds 
may  be  held  in  a  national  reserve.  This 
reserve  will  be  distributed  after  program 
demand,  expressed  in  terms  of  the 
number  of  applicants, -acres,  and 
estimated  cost  to  enroll  the  land,  and, 
ecological  considerations,  such  as 
biodiversity  and  threat  of  grassland 
conversion,  are  known.  If  the  State 
office  is  unable  to  use  its  allocation,         _ 
CCC  may  redistribute  funds  to  other 
States  that  can  obligate  the  funds  to 
eligible  projects  prior  to  September  30. 
2003. 
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Application  Process 

CCC  will  consider  for  funding  under 
this  notice  applications  received 
throughout  FY  2003.  USDA  will  widely 
distribute  information  on  the 
availability  of  assistance  through  GRP. 
State,  and  National  goals,  and 
information  needed  to  submit 
applications.  Applicants  must  submit  an 
application.  Form  AD-1153. 
Application  for  Long-Term  Contracted 
Assistance,  to  CCC  to  be  considered  for 
participation.  Program  applications  can 
be  obtained  from  any  local  USDA 
Service  Center  or  on  the  USDA  website 
at  hhp://www.sc.egov.usda.gov. 
Applications  should  be  submitted  to  the 
office  that  administers  the  records  for 
the  area  in  which  the  land  being  offered 
for  participation  is  located.  Applications 
may  be  submitted  by  mail,  fax,  or 
electronically  to  a  USDA  Service  Center. 
USDA  will  evaluate  the  application  for 
eligibility  and  complete  an  application 
ranking  process.  Selection  of  individual 
applications  will  be  made  at  the  State 
level  as  described  below. 

Application  Selection 

CCC  is  required  by  statute  to 
emphasize  support  for  grazing 
operations;  plant  and  animal 
biodiversity;  and  grassland,  land  that 
contains  forbs,  and  shrubland  under  the 
greatest  threat  of  conversion.  Selection 
criteria  which  incorporates  these  areas 
of  emphasis,  will  be  developed  at  the 
State  level  by  the  NRCS  State 
Conservationist  and  the  FSA  State 
Executive  Director,  with  advice  from  the 
State  Technical  Committee.  Individual 
application  selection  will  be  made  at  the 
State  level  by  the  NRCS  State 
Conservationist  and  the  FSA  State 
Executive  Director.  Selection  criteria  for 
each  State  will  be  made  available  to  the 
public  prior  to  signup  upon  request. 
Each  State's  application  selection 
criteria  will  be  available  on  the  NRCS 
Web  site  at  http://www.nrcs.usda.gov/ 
farmbill  and  http://www.fsa.usda.gov/ 
dafp/grp. 

Selection  criteria  will,  at  a  minimum, 
consider  the  following  national  criteria: 
the  threat  of  conversion  from  grass  to 
cropland;  the  threat  of  conversion  from 
grass  to  non-agriculture  use;  location 
significance;  whether  the  land  is  part  of 
an  existing  grazing  operation;  and 
whether  the  site  serves  as  habitat  that 
promotes  and  enhances  plant  and 
animal  biodiversity,  as  determined  by 
the  NRCS  State  Conscivatiopist,  with 
advice  from  the  Stale  Technict'l 
Committee. 

State  offices  hava  the  flexibility  to 
determine  state-specific  criteria  that 
eniphasizes  grasslands  of  state 


significance  or  locations  of  critical  need 
based  on  the  threat  of  conversion  or 
biodiversity  of  plant  or  wildlife 
populations. 

Payments 

For  permanent  easement  acquisition, 
CCC  will  provide  payment  equal  to  the 
fair  market  valueof  the  land,  less  the 
grazing  value  of  the  land  encumbered  by 
the  easement.  Market  values  will  be 
determined  using  an  appraisal  process. 
In  addition.  CCC  will  provide  all  the 
administrative  costs  associated  with 
recording  the  easement,  including 
appraisal  fees,  survey  costs,  title 
insurance,  and  recording  fees.  For  30- 
year  easements.  CCC  will  provide 
payment  equal  to  30  percent  of  the  fair 
market  value  of  the  land,  less  the 
grazing  value  of  the  land  for  the  period 
during  which  the  land  is  encumbered  by 
the  easement.  Easement  payments  may 
be  provided,  at  the  participant's  request, 
in  lump  sum  or  annual  payments  (equal 
or  unequal  amounts)  for  no  more  than 
10  years. 

For  long-term  rental  agreements, 
annual  rental  payments  will  be  an 
amount  not  more  than  75  percent  of  the 
grazing  value  of  the  land  covered  by  the 
agreement  for  the  life  of  the  agreement, 
as  determined  by  CCC.  Payments  will  be 
disbursed  on  the  agreement  anniversary 
date  of  each  Federal  fiscal  year. 

For  restoration  agreements,  CCC  wilF 
provide  up  to  90  percent  of  the 
restoration  costs  on  lands  that  have 
never  been  cultivated,  and  up  to  75 
percent  of  the  cost  on  restored 
grasslands.  Restoration  agreements  can 
be  entered  into  in  conjunction  with 
either  easement  projects  or  rental 
agreements.  Participants  will  be  paid 
upon  certification  of  the  completion  of 
the  approved  practice(s)  by  NRCS  or  an 
approved  third  party.  Participants  may 
contribute  to  the  application  of  a  cost- 
share  practice  through  in-kind 
contributions.  Eligible  in-kind 
contributions  include:  personal  labor; 
use  of  personal  equipment;  donated 
labor  or  materials:  and  use  of  on-hand 
or  used  materials  that  meet  the 
requirements  for  the  practice  to  be 
installed.  The  participant's  share  of  the 
project  may  be  provided  by  a  public  or 
private  third  party. 

Participants  may  assign  the  right  to 
receive  any  payments  described  in  this 
notice,  in  whole  or  in  part,  as  provided 
in  7  CFR  part  1404. 

Subject  to  7  CFR  part  1403,  any 
payment  under  this  notice  or  portion 
thereof  due  any  person  under  this  part 
shall  be  allowed  without  regard  to 
questions  of  title  under  State  law,  and 
without  regard  to  any  claim  or  lien  in 


favor  of  any  creditor,  except  agencies  of 
the  United  States  Government. 

Delegation  of  Easement  Administration 
to  Private  Organizations 

The  GRP  statutory  authority  provides 
that  the  Secretary  may  permit  a  private 
conservation  or  land  trust  organization 
or  a  State  agency  to  hold  and  enforce  an 
easement  provided  that:  (1)  Granting 
permission  will  promote  protection  of 
eligible  land;  (2)  the  owner  authorizes 
the  private  organization  or  State  agency 
to  hold  and  enforce  the  easement;  and 
(3)  the  private  organization  or  State 
agency  agrees  to  assume  the  costs 
incurred  in  administering  and  enforcing 
the  easement,  including  costs  of 
restoration  or  rehabilitation  of  the  land, 
as  specified  by  the  owner  and  the 
private  organization.  In  addition, 
permission  is  contingent  upon  the 
Secretary  having  the  right  to  conduct 
periodic  inspections,  and  provide 
enforcement  action,  if  the  private 
organization  is  unable  to  effectively 
implement  enforcement  action.  The 
provisions  for  implementing  this 
authority  will  be  addressed  in  a 
proposed  rule  to  be  published  later  this 
year.  The  GRP  authority  is  different  than 
the  authority  provided  for  the  Farm  and 
Ranchland  Protection  Program  (FRPP). 
Under  FRPP  the  Secretary  has  the 
authority  to  acquire  an  interest  in 
property  that  is  subject  to  a  pending 
offer  by  another  entity.  In  GRP,  the 
Secretary  is  the  holder  of  the  easement 
and  may  delegate  the  easement 
administration  responsibilities  to  a 
private  organization. 

Violations   • 

When  the  terms  or  conditions  of  an 
easement,  rental  agreement,  or 
restoration  agreement  are  violated,  the 
easement  or  rental  agreement  will 
remain  in  force.  For  rental  agreements 
or  restoration  agreements,  CCC  may 
require  the  participant  to  refund  all  or 
part  of  any  payments  received,  with 
interest.  For  easement  violations,  USDA 
reserves  the  right  to  enter  upon  the 
easement  area  at  any  time  to  remedy 
deficiencies  or  easement  violations, 
even  under  situations  where  a  third 
party  assumed  administrative 
responsibility  for  the  easement.  Such 
entry  may  be  made  at  the  discretion  of 
USDA  when  such  actions  aire  deemed 
necessary  to  protect  important  grassland 
areas. 

Civil  Rights 

CCC  and  USDA  have  collected  civil 
rights  data  on  farmers  and  ranchers  who 
participate  in  conservation  programs. 
Based  on  past  participation,  it  is 
estimated  that  the  funding  being  made 


Federal  Register /Vol.  68,  No.  114/Friday,  June  13,  2003/Notices 


35363 


available  with  this  notice  will  not 
negatively  or  disproportionately  affect 
minorities,  women,  or  persons  with 
disabilities  who  are  program 
beneficiaries  or  applicants  for  program 
benefits. 

Environmental  Evaluation 

On  each  farm  or  ranch,  during  the 
application  evaluation  process,  the 
environmental  effects  of  any  proposed 
actions  are  evaluated  on  a  case-by-case 
basis.  That  evaluation  is  used  to 
determine  whether  further 
environmental  analysis  is  required. 
Accordingly,  neither  an  EA  nor  an  EIS 
has-been  prepared  for  this  notice. 

Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  USDA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

'  (1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  the  Executive 
Order  12866,  it  has  been  determined 
that  this  Notice  of  Fund  Availability  is 
not  a  "significant  regulatory  action". 

Sigiuid  in  Wnshinglon.  [X;.  on  )une  1, 
200.3. 

Bruce  I.  Knight, 

\7r«  Pmsidont.  Commudily  Credit 
Corporation.  Cliiof^Maltiral Resources 
Conserxation  Si!r\-icn. 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Request  for  Applications  (RFA):  Risk 
Management  and  Crop  Insurance 
Education 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Announcement  of  availability  of 
funds  and  request  for  applications 
under  two  programs — (1)  Commodity 
Partnerships  for  Risk  Management 
Education  and  (2)  Crop  Insurance 
Education  in  Targeted  States. 

SUMMARY:  In  accordance  with  sections 
5"52(d)  and  524(a)  of  the  Federal  Crop 
Insurance  Act  (Act),  the  Federal  Crop 
Insurance  Corporation  (FCIC),  operating 
through  the  Risk  Management  Agency 
(RMA),  announces  the  availability  of 
funding  for  two  educational  and 
informational  programs: 

1.  Commodity  Partnerships  for  Risk 
Management  Education  (Commodity 
Partnerships  program).  FCIC  announces 
the  availability  of  up  to  $3.5  million  for 
partnership  agreements  for  risk 
management  training  and  informational 
activities,  with  a  priority  for  reaching 
agricultural  producers  of  (a)  agricultural 
commodities  covered  by  section  196  of 
the  Agricultural  Market  Transition  Act 
(7  U.S.C.  7333);  (b)  specialty  crops;  and 
(c)  underserved  commodities.  (For 
purposes  of  these  announcements,  these 
commodities  are  collectively  referred  to 
as  "Priority  Commodities.")  A 
maximum  of  thirty-nine  partnership 
agreements  will  be  funded:  One  in  each 
of  thirty-five  specific  States,  one  in 
Puerto  Rico,  and  one  in  each  of  three 
multi-state  areas.  Recipients  of  awards 
must  demonstrate  non-financial  benefits 
ft-om  a  partnership  agreement  and  must 
agree  to  the  substantial  involvement  of 
RMA  in  the  project. 

2.  Crop  Insurance  Education  in 
Targeted  States  (Targets  States  program). 
FCIC  announces  the  availability  of  up  to 
$4.25  million  for  cooperative 
agreements  that  will  be  used  to  conduct 
crop  insurance  education  and 
information  programs  in  fifteen  States 
that  have  been  determined  to  have  low 
participation  or  are  underserved  by  the 
Federal  crop  insurance  program.  The 
fifteen  States  are  Connecticut.  Delaware, 
Maine,  Maryland,  Massachusetts, 
Nevada,  New  Hampshire,  New  jersey. 
New  York,  Pennsylvania,  Rhode  Island, 
Utah,  Vermont,  West  Virginia,  and 
Wyoming.  Funding  will  be  limited  for 
each  of  the  fifteen  States  and  a 
maximum  of  one  cooperative  agreement 
will  be  funded  for  each  State.  Recipients 
of  awards  must  agree  to  the  substantial 
involvement  of  RMA  in  the  project. 


Awards  under  both  of  these  programs 
wfill  be  made  on  a  competitive  basis  for 
projects  of  up  to  one  year.  This 
announcement  lists  the  information 
needed  to  submit  an  application  under 
either  of  these  programs.     . 

CLOSING  DATES:  The  closing  date  and 
time  for  receipt  of  applications  for  both 
programs  is  5  p.m.  EDT  on  July  28. 
2003.  Applications  received  after  the 
deadline  will  not  be  evaluated  by  the 
technical  review  panel. 

FOR  FURTHER  INFORMATION  CONTACT: 
Applicants  and  other  interested  parties 
are  encouraged  to  contact:  Michelle 
Fuller,  USDA-RMA-RME,  1400 
Independence  Ave.  SW.,  Stop  0808, 
(Portals  Bldg.,  Suite  508),  Washington. 
DC  20250-0808,  phone:  202-720-6356, 
fax:  202-690-3605,  e-mail:  michelle. 
fullei^wdc.usda.gov.  You  may  also 
obtain  information  regarding  this 
announcement  from  the  RMA  website 
at:  http://wTvw.rma.usda.gov. 

Applicants  may  download  an 
application  package  for  either  of  the  two" 
programs  from  the  RMA  Web  site  at: 
http://www.rma.usda.gov.  Applicants 
may  also  request  an  application  package 
from:  Michelle  Fuller.  USDA-RMA- 
RME,  1400  Independence  Ave.  SW.. 
Stop  080fi,  (Portals  HI Igs..  Suite  508),      - 
Washington,  DC  2025  J-0808,  phone: 
202-720-6356.  fax:  '202-690-3605. 
em9i\.michellc.fiilier@wdc. usda.gov. 
<mailto  .michelle. fuUei^wdc.  usda.gov.> 

Applicants  are  strongly  encouraged  to 
submit  completed  and  signed 
application  packages  using  overnight 
mail  or  delivery  service  to  ensure  timely 
receipt  by  the  USDA.  The  applicable 
address  for  such  submissions  is:  RME 
Agreement  Programs,  c/o  Michelle 
Fuller.  USDA-RMA-RME.  1250 
Marv'land  Ave.  SW..  Suite  508. 
Washington,  DC  20024. 

Completed  and  signed  application 
packages  sent  via  the  U.S.  Postal  Service 
must  be  sent  to  the  following  address: 
RME  Agreement  Programs,  c/o  Michelle 
Fuller,  USDA-RMA-RME,  1400 
Independence  Ave.  SW.,  Stop  0808. 
(Portals  Bldg.  Suite  508),  Washington, 
DC  20250-0808.  Applicants  using  the 
U.S.  Postal  Service  should  allow  for 
extra  security-processing  time  for  mail 
delivered  to  government  offices. 

Paperwork  Reduction  Act 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995.  as  • 
amended  (44  U.S.C.  chapter  25).  the 
collection  of  information  requirements 
contained  in  this  announcement  have 
been  approved  under  OMB  Document 
Nos.  0348-0043,  0348-0044.  0348- 
0046,  and  0348-0040. 
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The  Catalog  of  Federal  Domestic 
Assistance  Number  for  these  programs 
is  10.450. 

SUPPLEMENTARY  INFORMATION:  This 
announcement  consists  of  five  parts: 

Part  I — Information  for  the  Commodity 
Partnerships  Program 

A.  General  Information 

1.  Legislative  Authority 

2.  Bacl(ground 

3.  Project  Goal 

4.  Purpose 

5.  Dennition  of  Priority  Commodities 

B.  Eligibility/Funding 

1.  Eligible  Applicants 

2.  Non-rmancial  Benefits 

3.  Pro)e<:l  Period 

4.  Availability  of  Funds  and  Amounts 

C.  Program  Description 

1.  Recipient  Activities 

2.  RMA  Activities 

3.  Other  Activities 

Part  II — Information  for  the  Targeted  States 
Program 

A.  General  Information 

1.  Legislative  Authority . 

2.  Background 

3.  Project  Goal 

4.  Purpose 

B.  Eligibility/Funding 

1.  Eligible  Applicants 

2.  Proje<:t  Period 

3.  Availability  of  Funds  and  Amounts 

C.  Program  Description 

1.  Recipient  Activities 

2.  RMA  Activities 

3.  Other  Activities 

Part  III — Preparation  of  an  Application 

A.  Program  Application  Materials 

B.  Content  of  Applications 

C.  Submission  of  Applications 

D.  Acknowledgment  of  Applications 

Part  IV — Review  Process 

A.  General 

B.  Evaluation  Criteria  and  Weights 

C.  Confidentiality 

Part  V — Additional  Information 

A.  Requirement  to  Use  Program  Logo 

B.  Requirement  to  Provide  Proje<:t 

information  to  an  RMA-selqcted 
Contractor 

C.  Private  Crop  Insurance  Organizations  and 

Potential  Conflicts  of  Interest 

D.  Access  to  Panel  Review  Information 

E.  Notification  of  Cooperative  Agreement 

Awards 

F.  Confidential  Aspects  of  Proposals  and 

Awards 

G.  Reporting  Requirements 
H.  Audit  Requirements 

I.  Prohibitions  and  Requirements  with 

Regarding  to  Lobbying 
|.  Applicable  OMB  Circulars 


Part  I — Information  for  the  Commodity 
Partnership  Program 

A.  General  Information 

1.  Legislative  Authority 

The  Commodity  Partnership  program 
is  authorized  under  section  552(d)(3)(F) 
of  the  Federal  Crop  Insurance  Act  (Act). 

2.  Background 

RMA  promotes  and  regulates  sound 
risk  management  solutions  to  improve 
the  economic  stability  of  American 
agriculture.  On  behalf  of  FCIC,  RMA 
does  this  by  offering  Federal  crop 
insurance  products  through  a  network 
of  private-sector  partners,  overseeing  the 
creation  of  new  risk  management 
products,  seeking  enhancement  in 
existing  products,  ensuring  the  integrity 
of  crop  insurance  programs,  offering 
outreach  programs  aimed  at  equal 
access  and  participation  of  underserved 
communities,  and  providing  risk 
management  education  and  information. 

One  of  RMA's  four  strategic  goals  is 
to  ensure  that  its  customers  are  well 
informed  as  to  the  risk  management 
solutions  available.  This  educational 
goal  is  supported  by  section  522(d)(3)(F) 
of  the  Act,  which  authorizes  FCIC 
funding  for  risk  management  training 
and  informational  efforts  for  agricultural 
producers  through  the  formation  of 
partnerships  with  public  and  private 
organizations.  With  respect  to  such 
partnerships,  a  priority  is  to  be  given  to 
producers  of  Priority  Commodities  (as 
specified  in  subsection  5  of  this 
section).  ' 

3.  Project  Goal 

The  goal  of  this  program  is  to  ensure 
that"*   *   *  producers  will  be  better 
able  to  use  financial  management,  crop 
insurance,  marketing  contracts,  and 
other  existing  and  emerging  risk 
management  tools." 

4.  Purpose 

The  purpose  of  this  program  is  to 
provide  U.S.  farmers  and  ranchers  (with 
an  emphasis  on  producers  of  Priority 
Commodities)  with  training  and 
informational  opportunities  to  be  able  to 
understand: 

•  The  kinds  of  risks  addressed  by 
existing  and  emerging  risk  manageqient 
tools; 

•  The  features  and  appropriate  use  of 
existing  and  emerging  risk  management 
tools:  and 

•  How  to  make  sound  risk 
management  decisions. 

Eacn  partnership  agreement  awarded 
through  this  program  will  provide  the 
applicant  with  funds,  guidance,  and  the 
substantial  involvement  of  RMA  to  carry 
out  a  risk  management  education  and 


information  program  for  producers  in  a 
specilic  geographical  area.  RMA 
envisions  that  most  of  the  training  and 
informational  activitiers  under  these 
partnership  agreements  will  be 
conducted  during  the  November  2003 
through  March  2004  period,  which  will 
be  the  best  time  to  reach  producers  with 
educational  programs  in  most  areas. 
However,  activities  are  not  restricted  to 
this  time  period  because  certain  groups 
of  producers  might  benefit  from  a 
different  schedule  of  educational 
activities.  RMA  anticipates  that  project 
leaders  will  have  sufficient  time  to 
organize  and  schedule  events,  commit 
funds  to  reserve  event  facilities,  gather 
materials,  raise  awareness,  and 
otherwise  make  the  preparations  needed 
to  ensure  good  producer  participation  in 
all  planned  educational  activities.  Most 
of  all,  RMA  anticipates  that  project 
leaders  will  prepare  by  fostering  the 
cooperation  and  active  support  of 
organizations  with  close  ties  to  local 
producers.  Support  from  such 
organizations  is  essential  in  influencing 
local  producers  to  participate  in  the 
type  of  activities  envisioned  in  this 
educational  program.  A  maximum  of 
thirty-nine  partnership  agreements  will  -. 
be  awarded:  One  each  in  thirty-five 
specific  States  and  one  in  Puerto  Rico 
(collectively  referred  to  as  the  "States"), 
and  one  each  in  three  multi-state  areas 
(referred  to  as  the  "area").  A  maximum 
amount  of  funding  will  be  available  for 
each  of  the  States  and  area.  The  specific 
States  and  areas  are  identified  in  part 
I.B.4. 

Projects  funded  through  this  program 
are  envisioned  to  include  the 
participation  of  multiple  and  diverse 
partners  within  the  specific  States  and 
areas.  Partners  should  include  public 
and  private  agricultural  organizations  in 
the  State  or  area  with  a  state  in  ensuring 
that  agricultural  producers  have 
increased  knowledge  and  skill  in 
dealing  with  production,  price,  and 
financial  risk.  RMA  specifically 
encourages  applicants  to  address  the 
needs  of  beginning  farmers  and  ranchers 
as  an  important  element  of  the  project. 
Over  the  past  year,  livestock  and  forage 
producers  and  livestock  producers  who 
use  rangeland  in  certain  regions  of  the 
U.S.  have  suffered  unusually  large 
financial  losses  from  the  effects  of 
prolonged  drought.  These  producers  are 
in  special  need  of  education  and 
information  on  the  programs,  tools,  and 
risk  management  strategies  that  will 
assist  them  in  dealing  with  drought. 
Therefore,  RMA  is  specifically  seeking 
projects  for  these  producers  in  the  States 
of  Montana,  South  Dakota,  Arizona, 
Multi-state  Area  1  (Utah,  Nevada,  and 
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Wyoming),  New  Mexico,  Texas.  Idaho, 
Oregon,  Colorado.  Louisiana,  and 
Nebraska.  The  selection  of  these  States 
and  areas  was  based  on  those  States  and 
area  experiencing  severe,  extreme,  or 
exceptional  drought  over  a  significant 
area,  as  identified  by  the  U.S.  Drought 
Monitor  of  June  3,  2003.  Consequently, 
projects  directed  to  producers  of 
livestock  and  forage  and  livestobk 
producers  who  use  rangeland  with 
respect  to  drought  risk  mitigation  in  the 
above  States  and  areas  will  be  awarded 
bonus  points  in  the  evaluation  process. 
Details  are  provided  in  part  IV.B.5. 

5.  Definition  of  Priority  Commodities 

For  purposes  of  this  program.  Priority 
Commodities  are  defined  as: 

Agricultural  commodities  covered  by 
(7  U.S.C.  7333).  Commodities  in  this 
group  are  commercial  crops  that  are  not 
covered  by  catastrophic  risk  protection 
crop  insurance,  are  used  for  food  or 
fiber  (except  livestock),  and  specifically 
include,  but  are  not  limited  to, 
floricultural,  ornamental  nurserj', 
Christmas  trees,  turf  grass  sod, 
aquaculture  (including  ornamental  fish), 
and  industrial  crops. 

Specialty  crops.  Commodities  in  this 
group  may  or  may  not  be  covered  under 
a  Federal  crop  insurance  plan  and 
include,  but  are  not  limited  to,  fruits, 
vegetables,  tree  nuts,  syrups,  honey, 
roots,  herbs,  and  highly  specialized 
varities  of  traditioinal  crops. 

Underserved  commodities.  This  group 
includes:  (a)  Commodities  including 
livestock  and  forage,  that  are  covered  by 
a  Federal  crop  insurance  plan  but  for 
which  participation  in  an  area  is  below 
the  national  average;  and  (b) 
commodities,  including  livestock,  with 
inadequate  crop  insurance  coverage. 
A  project  is  considered  as  giving 
priority  to  Priority  Commodities  if  the 
majority  of  the  educational  activities  of 
the  project  are  directed  to  producers  of 
any  of  the  three  classes  of  commodities 
listed  above  or  any  combination  of  the 
three  classes. 

B.  Eligibility/Funding 

1.  Eligible  Applicants 

Eligible  applicants  include  State 
departments  of  agriculture,  universities, 
non-profit  agricultural  organizations, 
and  other  public  or  private 
organizations  with  the  capacity  to  lead 
a  local  program  of  risk  management 
education  for  farmers  and  ranchers  in  a 
specific  State  or  area.  Individuals  are 
not  eligible  applicants.  Applicants  may 
apply  to  deliver  education  in  more  than 
one  State  or  area,  but  a  separate 
application  must  be  submitted  for  each 
State  or  area. 


Although  an  applicant  may  be  eligible 
to  compete  for  an  award  based  on  its 
status  as  an  eligible  entity,  other  factors 
may  exclude  an  applicant  from 
receiving  Federal  assistance  under  this 
program  [e.g.,  debarment  and 
suspension;  a  determination  of  non- 
performance on  a  prior  contract, 
cooperative  agreement,  grant  or  ' 
partnership;  a  determination  of  a   • 
violation  of  applicable  ethical 
standards). 

2.  Non-Financial  Benefits 

To  be  eligible,  applicants  must  also  be 
able  to  demonstrate  that  they  will 
receive  a  non-financial  benefit  as  a 
result  of  a  partnership  agreement.  Non- 
financial  benefits  must  accrue  to  the 
applicant  and  must  include  more  than 
the  ability  to  provide  employment 
income  to  the  applicant  or  for  the 
applicant's  employees  or  the 
community.  The  applicant  must 
demonstrate  that  performance  under  the 
partnership  agreement  will  further  the 
specific  mission  of  the  applicant  (such 
as  providing  research  or  activities 
necessary  for  graduate  or  other  students 
to  complete  their  educational  program). 

3.  Project  Period 

Each  project  will  be  funded  for  a 
period  of  up  to  one  year  from  the  project 
starting  date  for  the  activities  described 
in  this  announcement. 

4.  Availability  of  Funds  and  Amounts 

Up  to  $3,500,000  is  available  in  fiscal 
year  2003  to  fund  up  to  39  partnership 
agreements.  A  maximum  of  one 
agreement  will  be  funded  for  each  of  35 
specific  States,  Puerto  Rico,  and  three 
multi-state  areas.  It  is  expected  that  the 
awards  will  be  made  approximately  60 
days  after  the  application  deadline.  All 
awards  will  be  made  and  agreeihents 
approved  and  signed  no  later  than 
September  30.  2003. 

Partnership  or  cooperative  agreement 
funds  may  not  be  used  to: 

a.  Plan,  repair,  rehabilitate,  acquire,  or 
construct  a  building  or  facility  including 
a  processing  facility; 

b.  To  purchase,  rent,  or  install  fixed 
equipment; 

c.  Repair  or  maintain  privately  owned 
vehicles; 

d.  Pay  for  the  preparation  of  the 
partnership  or  cooperative  agreement 
application; 

e.  Fund  political  activities; 

f.  Pay  costs  incurred  prior  to  receiving 
a  partnership  or  cooperative  agreement: 

g.  Fund  any  activities  prohibited  in  7 
CFR  Parts  3015  and  3019.  as  applicable. 

The  approximate  funding  amount 
available  for  each  State,  Puerto  Rico, 
and  multi-state  area,  along  with  the 


RMA  Regional  Office  assigned  to  those 
States  or  areas  for  purposes  of  providing 
substantial  involvement,  is  as  follows: 

Billings.  MT  Regional  Office: 

Montana "^   .S45.0()0 

North  Dakota 50.U(M) 

South  Dakota .57.000 

Davis.  C;A  Regional  Officer: 

Arizona  .57.000 

California  S.se.OOO 

Hawaii    37.000 

Multi-state  Area  !•  (UT, 

NV.  \VY)  118.000 

lackson,  MS  Regional  Office: 

Arkansas  83.U()U 

Kentucky  ..'. .-  61.00U 

Louisiana  47.000 

Mississippi R3.000 

Tennessee  .    49,UUU 

Oklahoma  Citv.  OK  Regional 
Office: 

New  Mexico  .55.000 

Oklahoma  77.000 

Texas  177.000 

Raleigh.  NC  Regional  Office: 

North  CaroliHa   103.000 

Virginia  .Se.OOO 

Mu  Hi -state  Area  2  (ME.  NH. 

VT.  CT.  RI.  MA.  NY)  ....:...  279.000 
Multi-.state  Area  3  (PA.  N], 

DE,  MD.  WV)  245.000 

Spokane.  \VA  Regional  Office: 

Alaska  31.000 

Idaho (>7.0O0 

Oregon   70.000 

Washington   92.000 

Springfield,  IL  Regional  Of- 
fice: 

Illinois  53.000 

Indiana 56.000 

Michigan 64.(H)0 

Ohio  58.000 

St.  Paul,  MN  Regional  Office: 

Iowa   92.000 

Minnesota  ....; 79.000 

Wisconsin  93.000 

Topeka.  KS  Regional  Office: 

Colorado  81.000 

Kansas  101.000 

Mi.ssouri  69.000 

Nebraska  106.000 

Valdosta.  GA  Regional  Office: 

Alabama 73.000 

Florida 126.000 

Georgia  89.000 

Puerto  Rico  .30.000 

South  Carolina  45.000 

^   

Total    S3..500.000 

'The  jiartnership  agreement  for  Multi- 
state  area  1  will  also  be  supported  with  sub- 
stantial involvement  from  RMA's  Billings. 
MT  Regional  Office. 

The  funding  amount  for  each  State 
and  area  was  determined  by  first 
allocating  $30,000  to  each  State  and 
Puerto  Rico,  for  a  total  of  $1,530,000. 
The  amount  remaining  from  the 
$3,500,000  available  for  this  program      _, 
($1,970,000)  was  then  allocated  pro  rata 
to  each  State'^s  share  of  cash  receipts  for 
Priority  Commodities.  Receipts  for 
Priority  Commodities  were  estimated  by 
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subtracting  major  program  crop  receipts 
from  total  agricultural  receipts  for  each 
State  using  1999  data. 

In  the  event  that  additional  funds 
become  available  under  this  program  or 
in  the  event  that  no  application  for  a 
given  Stale  or  area  is  recommended  for 
funding  by  the  evaluation  panel,  these 
additional  funds  may,  at  the  discretion 
of  the  Manger  of  FCIC.  be  allocated  pro- 
rata to  State  or  area  award  recipients  by 
mutual  consent  for  use  in  broadening 
the  size  or  scope  of  awarded  projects  or 
may  be  used  to  fund  more  than  one 
project  in  a  State  or  area. 

In  the  event  that  the  Manager  of  FCIC 
determines  that  available  RMA 
resources  cannot  support  the 
administrative  and  substantial 
involvement  requirements  of  all 
agreements  recommended  for  funding, 
the  Manager  may  elect  to  fund  fewer 
agreements  than  the  available  funding 
might  otherwise  allow. 

C.  Program  Description 

In  conducting  activities  to  achieve  the 
purpose  and  goal  of  this  program  in  a 
specific  State  or  area,  the  award 
recipient  will  be  responsible  for  the 
activities  listed  under  paragraph  1  of 
this  part.  FCIC,  working  through  RMA, 
will  be  substantially  involved  in  each 
project  through  one  of  RMA's  ten 
Regional  Offices  and  will  be  speciflcally 
responsible  for  the  activities  listed 
under  paragraph  2. 

1.  Recipient  Activities 

Award  recipients  will  be  required  to 
perform  the  following  activities: 

•  Finalize  a  risk  management 
education  delivery  plan  that  will 
accomplish  the  purpose  of  this  program 
in  the  designated  State  or  area.  The  plan 
must  describe  the  manner  in  which 
various  tasks  for  the  project  will  be 
completed,  the  dates  by  which  each  task 
will  be  completed,  and  the  partners  that 
will  have  responsibility  for  each  task. 
Task  milestones  must  be  listed  so  as  to 
ensure  that  progress  can  bo  measured  at 
various  stages  throughout  the  life  of  the 
project.  The  plan  must  also  provide  for 
the  substantial  involvement  of  RMA  in 
the  project.  (Note:  All  partnership 
agreements  resulting  from  this 
announcement  will  include  delivery 
plans  prepared  in  a  specific  table 
format.  All  applicants  are  strongly 
encouraged  to  refer  to  this  table  format 
when  preparing  a  delivery  plan  as  part 
of  the  application  narrative.  Copies  of 
the  table  format  are  a-,  aiiabio  from  the 
RMA  Web  site  {ww'^.v.rma.usdi,  gov]  or 
upon  request). 

•  Assemble  risk  management 
instructional  materu'ls  approoriate  for 
producers  in  the  State  ui  aica  to  be  used 


in  delivering  education  and 
information.  This  will  include:  (a) 
Gathering  existing  instructional 
materials  that  meet  the  local  needs  of 
agricultural  producers  of  agricultural 
commodities;  (b)  identif>'ing  gaps  in 
existing  instructional  materials:  and  (c) 
developing  new  materials  or  modifying 
existing  instructional  materials  to  fill 
existing  gaps. 

•  Develop  and  conduct  a  promotional 
program.  This  program  will  include 
activities  using  media,  newsletters, 
publications,  or  other  informational 
dissemination  techniques  that  are 
designed  to:  (a)  Raise  awareness  for  risk 
management;  (b)  inform  producers  of 
the  availability  of  risk  management 
tools;  and  (c)  inform  producers  in  the 
State  or  area  of  the  training  and 
informational  opportunities  being 
offered. 

•  Deliver  risk  management  training 
and  informational  opportunities  to 
agricultural  producers  and  agribusiness 
professionals.  This  will  include 
organizing  and  delivering  educational 
activities  using  the  instructional 
materials  identified  earlier.  Activities 
should  be  directed  primarily  to 
agricultural  producers,  but  may  include 
those  agribusiness  professionals  that 
have  frequent  opportunities  to  advise 
farmers  on  risk  management  in  the  State 
or  area. 

•  Document  all  educational  activities 
conducted  under  the  partnership 
agreement  and  the  results  of  such 
activities,  including  criteria  and 
indicators  used  to  evaluate  the  success 
of  the  program.  The  recipient  will  also 
be  required  to  provide  information  to  an 
RMA-selected  contractor  to  evaluate  all 
educational  activities  and  advise  RMA 
as  to  the  effectiveness  of  activities. 

2.  RMA  Activities 

RMA  will  be  responsible  for  the 
following  activities: 

•  Review  and  approve  in  advance  the 
recipient's  project  delivery  plan. 

•  Collaborate  with  the  recipient  in 
assembling  risk  management  materials 
for  producers.  This  will  include:  (a) 
Reviewing  and  approving  in  advance  all 
educational  materials  for  technical 
accuracy;  (b)  serving  on  curriculum 
development  workgroups;  (c)  providing 
curriculum  developers  with  fact  sheets 
and  other  risk  management  publications 
that  have  been  prepared  by  RMA;  (d) 
advising  the  applicant  on  the  materials 
available  over  the  internet  through  the 
AgRisk  Education  Library;  (e)  advising 
the  applicant  on  technical  issues  related 
to  crop  insurance  instructional 
materials;  and  (f)  advising  the  applicant 
on  the  use  of  the  standardized  design 


and  layout  formats  to  be  used  on 
program  materials. 

•  Collaborate  with  the  recipient  on  a 
promotional  program  for  raising 
awareness  for  risk  management  and  for 
informing  producers  of  training  and 
informational  opportunities.  This  will 
include:  (a)  Reviewing  and  approving  in 
advance  all  promotional  plans, 
materials,  and  programs;  (b)  serving  on 
workgroups  that  plan  promotional 
programs;  (c)  advising  the  applicant  on  ' 
technical  issues  relating  to  the 
presentation  of  crop  insurance  products 
in  promotional  materials;  and  (d) 
participating,  as  appropriate,  in  media 
programs  designed  to  raise  general 
awareness  or  provide  farmers  with  risk 
management  education. 

•  Collaborate  with  the  recipient  on 
the  delivery  of  education  to  agricultural 
producers  and  agribusiness  leaders. 
This  will  include:  (a)  Reviewing  and 
approving  in  advance  all  producer  and 
agribusiness  educational  delivery  plans; 
(b)  advising  the  applicant  on  technical 
issues  related  to  the  delivery  of  crop 
insurance  education  and  information; 
and  (c)  assisting  the  applicant  in 
informing  crop  insurance  professionals 
about  educational  plans  and  scheduled 
meetings. 

•  Review  and  approve  recipient's 
documentation  of  risk  management 
educational  activities. 

3.  Other  Activities 

In  addition  to  the  speciHc,  required 
activities  listed  above,  the  applicant 
may  suggest  other  activities  that  would 
contribute  directly  to  the  purpose  of  this 
program.  For  any  additional  activity 
suggested,  the  applicant  should  identify 
the  objective  of  the  activity,  the  specific 
tasks  required  to  meet  the  objective, 
specific  time  lines  for  performing  the 
tasks,  and  the  specific  responsibilities  of 
partners.  The  applicant  must  also 
identify  specific  ways  in  which  RMA 
could  have  substantial  involvement  in 
the  proposed  educational  activity. 

Part  II — Information  for  the  Targeted 
States  Program 

A.  General  Information 

1.  Legislative  Authority 

The  Targeted  States  program  is 
authorized  under  section  524(a)(2)  of 
the  Federal  Crop  Insurance  Act  (Act). 

2.  Background 

RMA  promotes  and  regulates  sound 
risk  manageiTient  solutions  to  improve 
the  economic  stability  of  American 
agriculture.  On  behalf  of  FCIC,  RMA 
does  this  by  offering  Federal  crop 
insurance  products  through  a  network 
of  private-sector  partners,  overseeing  the 
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creation  of  new  risk  management 
products,  seeking  enhancements  in 
existing  products,  ensuring  the  integrity 
of  crop  insurance  programs,  offering 
outreach  programs  aimed  at  equal 
access  and  participation  of  underserved 
communities,  and  providing  risk 
management  education  and  information. 

One  of  RMA's  four  strategic  goals  is 
to  ensure  that  its  customers  are  well 
informed  as  to  the  risk  management 
solutions  available.  This  educational 
goal  is  supported  by  section  524(a)  of 
the  Act.  This  section  authorizes  funding 
for  the  establishment  of  crop  insurance 
educational  and  outreach  efforts  in 
States  that  have  historically  been 
underserved  by  Federal  crop  insurance 
program.  In  accordance  with  the  Act, 
the  Secretary  of  Agrigulture  determined 
that  fifteen  States  met  the  criteria  for 
"underserved"  and  they  are 
Connecticut,  Delaware,  Maine, 
Maryland,  Massachusetts,  Nevada,  New 
Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island,  Utah, 
Vermont,  West  Virginia  and  Wyoming 
(collectively  referred  to  as  "Targeted 
States"). 

3.  Project  Goal 

The  goal  of  the  Targeted  States 
program  is  to  ensure  that  fanners  and 
ranchers  in  the  Targeted  States  are 
sufficiently  informed  so  as  to  take  full 
advantage  of  existing  and  emerging  crop 
insurance  products. 

4.  Purpose 

The  purpose  of  the  Targeted  States 
program  is  to  provide  farmers  and 
ranchers  in  Targeted  States  with 
education  and  information  to  be  able  to 
understand: 

•  The  kinds  of  risk  addressed  by  crop 
insurance; 

•  The  features  of  existing  and 
emerging  crop  insurance  products; 

•  The  use  of  crop  insurance  in  the 
management  of  risk;  and 

•  How  the  use  of  crop  insurance  can 
affect  other  risk  management  decisions, 
such  as  the  use  of  marketing  and 
flnancial  tools. 

Each  cooperative  agreement  awarded 
through  this  program  wil'  provide  the 
recipient  with  funds,  guidance,  and  the 
substantial  involvement  of  RMA  to  carry 
out  a  program  to  achieve  this  purpose  in 
a  Targeted  State. 

For  some  farms  in  Targeted  States, 
existing  crop  insurance  products  are 
either  not  available  or  require 
enhancements  to  provide  effedive 
protection.  The  Act  envisions  new  and 
enhanced  insurance  products  that  will 
meet  the  needs  of  these  farmers  and 
ranchers.  Until  these  new  products  are 
available,  producers  would  still  benefit 


from  an  educational  program  that 
provides  an  understanding  of  crop 
insurance  and  the  basic  sldlls  required 
for  making  a  sound  crop  insurance 
decision. 

RMA  envisions  that  most  of  the 
training  and  informational  activities 
under  these  cooperative  agreements  will 
be  conducted  during  the  November 
2003  through  March  2004  period,  which 
will  be  the  best  time  to  reach  producers 
with  educational  programs  in  most 
areas.  However,  activities  are  not 
restricted  to  this  time  period  because 
certain  groups  of  producers  might 
benefit  from  a  different  schedule  of 
educational  activities.  RMA  anticipates 
that,  through  these  cooperative 
agreements,  project  leaders  will  have 
sufficient  time  to  organize  and  schedule 
events,  commit  funds  to  reserve  event 
facilities,  gather  materials,  raise 
awareness,  and  otherwise  make  the 
preparations  needed  to  ensure  good 
producer  participation  in  all  plaimed 
educational  activities.  Most  of  all,  RMA 
anticipates  that  project  leaders  will 
prepare  by  fostering  the  cooperation  and 
active  support  of  organizations  with 
close  ties  to  local  producers.  Support 
from  such  organizations  is  essential  in 
influencing  local  producers  to 
participate  in  the  type  of  activities 
envisioned  in  this  educational  program. 

Projects  funded  through  this  program 
are  envisioned  to  include  the 
participation  of  multiple  and  diverse 
partners  within  the  specific  Targeted 
State.  Partners  should  include  public 
and  private  agricultural  organizations  in 
the  Targeted  State  with  a  stake  in 
ensuring  that  agricultural  producers 
have  increased  knowledge  and  skill  in 
using  crop  insurance.  RMA  specifically 
encourages  applicants  to  address  the 
needs  of  beginning  farmers  and  ranchers 
as  an  important  element  of  the  project. 

B.  Eligibility/Funding 

1 .  Eligible  Applicants 

Eligibility  applicants  include  State 
departments  of  agriculture,  universities, 
non-proflt  agricultural  organizations, 
and  other  public  or  private 
organizations  with  the  capacity  to  lead 
a  local  program  of  crop  insurance 
education  for  farmers  and  ranchers 
within  a  Targeted  State.  Individuals  are 
eligible  applicants.  Applicants  may 
apply  to  deliver  education  in  more  than 
one  Targeted  State,  but  a  separate 
application  must  be  submitted  for  each 
State.  Applications  for  projects  directed 
to  producers  outside  of  the  Targeted 
States  will  not  be  considered  for 
funding. 

Although  an  applicant  may  be  eligible 
to  compete  for  an  award  based  on  its 


status  as  an  eligible  entity,  other  factors 
may  exclude  an  applicant  from 
receiving  Federal  assistance  under  this 
program  (e.g.  debarment  and 
suspension;  a  determination  of  non-  - 
performance  on  a  prior  contract, 
cooperative  agreement,  grant  or 
partnership;  a  determination  of  a 
violation  of  applicable  ethical 
standards). 

2.  Project  Period 

Each  project  will  be  funded  for  a 
period  of  up  to  one  year  from  the  project 
starting  date  for  the  activities  described 
in  this  armoimcement. 

3.  Availability  of  Funds  and  Amounts . 

Approximately  $4,250,000  is  available 
in  fiscal  year  2003  to  fund  up  to  15 
projects,  a  maximum  of  one  project  for 
each  of  the  Targeted  States.  It  is 
expected  that  the  awaids  will  be  made 
approximately  60  dayi  after  the 
application  deadline.  All  awards  will  be 
made  and  agreements  approved  and 
signed  no  later  than  September  30, 
2003.  Partnership  or  cooperative 
agreement  funds  may  not  be  used  to: 

a.  Plan,  repair,  rehabilitate,  acquire,  or 
construct  a  building  or  facility  including 
a  processing  facility; 

b.  To  purchase,  ren. ,  or  install  fixed 
equipment; 

c.  Repair  or  maintron  privately  owned 
vehicles. 

d.  Pay  for  the  preparation  of  the 
partnership  or  cooperative  agreement 
application; 

e.  Fund  political  activities; 

f  Pay  costs  incurred  prior  to  receiving 
a  partnership  or  cooperative  agreement; 

g.  Fund  any  activities  prohibited  in  7 
CFR  Parts  3015  and  3019,  as  applicable. 

The  approximate  funding  amount 
available  for  each  Targeted  State's 
project  is  as  follows: 

Maine   :... .S217.000 

New  Hampshire  171.000 

Vermont 218.000 

Connecticut 217.000 

Rhode  Island  l.Sfi.OOO 

Massachusetts 202.000 

New  York  56.5.000 

New  Jersey  258.000 

Penn.sylvaliia  .      687.000 

Maryland  .346.000 

Delaware   '  249.000 

West  Virginia  202.000 

Nevada   : : 201.000 

Utah  : 284.000 

Wyoming 277.000 

Total    : 4.250.000 

These  State  funding  amounts  were 
determined  by  flrst  allocating  an  equal 
amount  of  $150,000  to  each  "Targeted      v 
State.  The  remaining  funds  were 
allocated  on  a  pro  rata  basis  according 
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to  each  Targeted  State's  share  of  1999 
agricultural  cash  receipts  relative  to  the 
total  for  all  Targeted  Sales.  Both 
allocations  were-totaled  for  each 
Targeted  State  and  rounded  to  the 
nearest  $1,000. 

In  the  event  that  additional  funds 
become  available  under  this  program  or 
in  the  event  that  no  application  for  a 
given  Targeted  State  is  recommended 
for  funding  by  the  evaluation  panel, 
these  additional  funds  may,  at  the 
discretion  of  the  Manager  of  FCIC,  be 
allocated  pro-rata  to  State  award 
recipients  by  agreement  between  RMA 
and  the  award  recipient  for  use  in 
broadening  the  size  or  scope  of  awarded 
projects  within  the  Targeted  State  or 
may  be  used  to  fund  more  than  one 
project  in  a  Targeted  State. 

In  the  event  that  the  Manager  of  FCIC 
determines  that  available  RMA 
resources  cannot  support  the 
administrative  and  substantial 
involvement  requin^ments  of  all 
agreements  recommer.ded  for  funding, 
the  Manager  may  elect  to  fund  fewer 
agreements  that  the  available  funding 
might  otherwise  allow. 

C.  Program  Description 

In  conducting  activities  to  achieve  the 
purpose  and  goal  of  this  program  in  a 
Targeted  State,  the  award  recipient  will 
be  responsible  for  t.he  activities  listed 
under  paragraph  1  of  this  part.  FCIC, 
working  through  RMA,  will  be 
substantially  involved  in  the  project  and 
will  be  specifically  responsible  for  the 
activities  listed  under  paragraph  2. 

1.  Recipient  Activities 

Award  recipients  will  be  required  to 
perform  the  following  activities: 

•  Finalize  the  crop  insurance 
education  delivery  plan  that  will 
accomplish  the  purpose  of  this  program 
in  the  Targeted  State.  The  plan  must 
describe  the  manner  in  which  various 
tasks  for  the  project  will  be  completed, 
the  dates  by  which  each  task  will  be 
completed,  and  the  partners  that  will 
have  responsibility  for  each  task.  Task 
milestones  must  be  listed  so  as  to  ensure 
that  progress  can  be  measured  at  various 
stages  throughout  the  life  of  the  project. 
The  plan  must  also  provide  for  the 
substantial  involvement  of  RMA  in  the 
project.  (Note:  All  cooperative 
agreements  resulting  from  this 
announcement  will  include  delivery 
plans  prepared  in  a  specific  table 
format.  All  applicants  are  strongly 
encouraged  to  refer  to  this  table  format 
when  preparing  a  delivery  plan  as  part 
of  the  application  narrative.  Copies  of 
the  table  format  are  available  from  the 
RMA  website  [wiviv.rma.usda]  or  upon 
request.) 


•  Assemble  crop  insurance 
instructional  materials  for  producers  in 
the  Targeted  State.  This  will  include:  (a) 
Gathering  existing  instructional 
materials  that  meet  the  local  crop 
insurance  needs  of  agricultural 
producers;  (b)  identifying  instructional 
gaps  in  existing  materials;  and  (c) 
development  new  materials  or 
modifying  existing  materials  to  fill 
existing  gaps. 

•  Develop  and  conduct  a  promotional 
program.  This  program  will  include 
activities  using  media,  newsletters, 
publications,  or  other  appropriate 
informational  dissemination  techniques 
that  are  designed  to:  (a)  Raise  awareness 
for  crop  insurance;  (b)  inform  producers 
of  the  availability  of  crop  insurance;  and 
(c)  inform  producers  and  agribusiness 
leaders  in  the  Targeted  State  of  the 
educational  activities  being  offered. 

•  Deliver  education  and  information 
to  producers  and  agribusienss 
professionals.  This  will  include 
organizing  and  delivery  educational 
activities  using  the  instructional 
materials  identified  earlier.  Activities 
should  be  directed  primarily  to 
agricultural  producers,  but  may  include 
those  agribusiness  professionals  that 
have  frequent  opportunities  to  advise 
producers  on  crop  insurance  in  the 
Targeted  State. 

•  Document  all  educational  activities 
conducted  under  the  cooperative 
agreement  and  the  results  of  such 
activities,  including  criteria  and 
indicators  used  to  evaluate  the  success 
of  the  program.  The  recipient  will  also 
be  required  to  provide  information  to  an 
RMA-selected  contractor  to  evaluate  all 
educational  activities  and  advise  RMA 
as  to  the  effectiveness  of  activities. 

2.  RMA  Activities  t 

RMA  will  be  responsible  for  the 
following  activities: 

•  Review  and  approve  in  advance  the 
recipient's  project  delivery  plan. 

•  Collaborate  with  the  recipient  in 
assembling  crop  insurance  educational 
materials  for  producers  in  the  Targeted 
State.  This  will  include:  (a)  Reviewing 
and  approving  in  advance  all 
educational  materials  for  technical 
accuracy;  (b)  serving  on  curriculum 
development  workgroups;  (c)  providing 
curriculum  developers  with  fact  sheets 
and  other  crop  insurance  publications 
from  RMA;  (d)  advising  the  applicant  on 
the  materials  available  over  the  internet 
through  the  AgRisk  Education  Library; 
(e)  advising  the  applicant  on  technical 
issues  related  to  crop  insurance 
instructional  materials;  and  (f)  advising 
the  applicant  on  the  use  of  the 
standardized  design  and  layout  formats 
to  be  used  on  program  materials. 


•  Collaborate  with  the  recipient  on  a 
promotional  program  for  raising 
awareness  on  crop  insurance  and  for 
informing  producers  of  educational 
opportunities  in  the  Targeted  States. 
This  will  include:  (a)  Reviewing  and 
approving  in  advance  all  promotional 
plans,  materials,  and  programs;  (b) 
serving  on  workgroups  that  plan 
promotional  programs;  (c)  advising  the 
applicant  on  technical  issues  relating  to 
the  presentation  of  crop  insurance 
products  in  promotional  materials;  and 
(d)  participating,  as  appropriate,  in 
media  programs  designed  to  raise 
general  awareness  or  provide  farmers 
with  crop  insurance  education. 

•  Collaborate  with  the  recipient  on 
the  delivery  of  education  to  producers 
and  agribusiness  leaders.  This  will 
include:  (a)  Reviewing  and  approving  in 
advance  all  educational  delivery  plans: 
(b)  advising  the  applicant  on  technical 
issues  related  to  crop  insurance 
education  and  information;  and  (c) 
assisting  the  applicant  in  informing  crop 
insurance  professionals  about  program 
delivery  plans  and  scheduled  meetings. 

•  Review  and  approve  recipient's 
documentation  of  crop  insurance 
educational  activities. 

3.  Other  Activities 

In  addition  to  the  specific,  required 
activities  listed  above,  the  applicant 
may  suggest  other  activities  that  would 
contribute  directly  to  the  purpose  of  this 
program.  For  any  additional  activity 
suggested,  the  applicant  should  identify 
the  objective  of  the  activity,  the  specific 
tasks  required  to  meet  the  objective, 
specific  time  lines  for  performing  the 
ta^ks,  and  specific  responsibilities  of  the 
partners.  The  applicant  must  also 
identify  specific  ways  in  which  RMA 
could  have  substantial  involvement  in 
the  proposed  educational  activity. 

Part  II — Preparation  of  an  Application 

A.  Program  Application  Materials 

Program  application  materials  for 
both  the  Commodity  Partnerships  and 
Targeted  States  programs  under  this 
announcement  may  be  downloaded 
ft-om-the  RMA  Web  site  at:  http:// 
www.rma.usda.gov.  Applicants  may 
also  request  application  materials  from: 
Michelle  Fuller,  USDA-RMA-RME, 
1400  Independence  Ave.  SW.,  Stop 
0808,  (Portals  Bldg.,  Suite  508), 
Washington,  DC  20250-0808,  phone: 
(202)  720-6356.  fax:  (202)  690-3605,  e- 
mail:  michelle.fuller@wdc. usda.gov 
<mailto:michelle.fuller@wdc.  usda.gov> . 

B.  Content  of  Applications 

A  complete  and  valid  application 
package  must  include  an  electronic 
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copy  (Microsoft  Word  format)  of  the 
narrative  portion  of  the  application 
package  on  diskette  or  compact  disc  and 
an  original  and  two  paper  copies  of  the 
complete  application  package,  which 
must  include  the  following: 

1.  A  completed  and  signed  OMB 
Standard  Form  424,  "Application  for 
Federal  Assistance." 

2.  A  completed  and  signed  OMB 
Standard  Form  424-A,  "Budget 
Information — Non-construction 
Programs."  Indirect  costs  allowed  for 
projects  submitted  under  this 
announcement  will  be  limited  to  10 
percent  of  the  total  direct  cost  of  the 
partnership  or  cooperative  agreement.  If 
applying  under  the  Commodity 
Partnerships  program.  Federal  funding 
requested  (the  total  of  direct  and 
indirect  costs)  must  not  exceed  the  level 
for  the  respective  State  or  area,  as 
specified  in  part  I.B.4.  If  applying  under 
the  Targeted  states  program.  Federal 
funding  requested  (the  total  of.direct 
and  indirect  costs)  must  not  exceed  the 
level  for  the  respective  Targeted  State, 
as  specified  in  part  II.B.3. 

3.  A  budget  and  detailed  narrative  in 
support  of  the  budget  that  shows  all 
funding  sources  and  itemized  costs  for 
each  line  item  contained  on  the  SF- 
424-A.  All  budget  categories  must  be 
individually  listed  (with  costs)  in  the 
same  order  as  the  budget  and  justified 
on  a  separate  sheet  of  paper  and  placed 
immediately  behind  the  SF-424-A. 
There  must  be  a  detailed  breakdown  of 
all  costs,  including  indirect  costs. 
Include  budget  notes  on  each  budget 
line  item  detailing  how  each  line  item 
was  derived.  Also  provide  a  brief 
narrative  description  of  any  costs  that 
may  require  explanation  (i.e.,  why 
specific  costs  may  be  higher  than  market 
costs).  Only  items  or  services  that  are 
necessary  for  the  successful  completion 
of  the  project  will  be  funded  as 
permitted  under  the  Act,  the  applicable 
Federal  cost  principles,  and  are  not 
prohibited  under  any  other  Federal 
statute.  Salaries  of  project  personnel 
should  be  requested  in  proportion  to  the 
effort  that  they  will  devote  to  the 
project. 

4.  A  completed  and  signed  OMB 
Standard  Form  424-B.  "Assurances. 
Non-constructive  programs." 

5.  [For  the  Commodity  Partnerships 
program  only]:  A  "Statement  of  Non- 
financial  Benefits."  (Refer  to  part  I.B.2, 
"Non-financial  Benefits")  This 
requirement  does  not  apply  to 
applications  submitted  under  the 
Targeted  States  program. 

6.  A  narrative  title  page.  This  single' 
page  can  provide:  (a)  The  name  of  the 
project;  (b)  the  Jiame  of  the  program 
under  which  funding  is  being  requested. 


either  Commodity  Partnerships  or 
Targeted  States;  (c)  the  specific  State  or 
area  for  which  the  project  will  be 
directed;  (d)  the  organization  submitting 
X  the  application;  (e)  a  listing  of  project 
partners;  (f)  a  brief  project  summary; 
and  (g)  information  needed  to  contact 
the  project's  leader,  including  an  e-mail 
address. 

7.  A  written  narrative  (limited  to  ten 
single-sided  pages)  that  describes  the 
educational  project  in  detail,  including 
the  program  delivery  plan.  The  narrative 
should  provide  reviewers  with 
sufficient  information  to  effectively 
evaluate  the  merits  of  the  application 
under  the  criteria  contained  in  part 
IV.B.  In  preparing  narratives,  applicants 
are  strongly  encouraged  to  carefully 
review  and  understand  the  specific 
features  and  authorities  governing  the 
specific  program  for  which  funds  are 
being  requested,  as  described  in  this 
announcement.  The  narrative  should 
include  the  circumstances  giving  rise  to 
the  proposed  activity;  a  clear,  concise 
statement  of  the  objectives;  the  steps 
necessary  to  implement  the  program  to 
attain  the  objectives;  an  evaluation  plan 
for  the  activities;  and  the  management 
and  work  plan  that  describes  how  the 
activities  will  be  managed  by  the 
applicant.  The  work  plan  should 
identify  each  objective  and  the  key  tasks 
to  achieve  the  objective,  the  entity 
responsible  for  the  task,  the  completion 
date,  the  task  location,  and  RMA's  role. 
Although  the  two  programs  have  a 
number  of  similarities,  there  eire  also 
some  important  differences.  The 
Commodity  Partnership  program,  for 
instance,  allows  education  regarding 
financial  management,  crop  insurance, 
marketing  contracts  and  other  existing 
and  emerging  risk  management  tools. 
And  it  requires  an  emphasis  on  the 
training  of  producers  of  Priority 
Commodities,  as  described  in  this 
announcement.  The  Targeted  States 
program,  on  the  other  hand,  seeks  to 
reach  producers  of  all  commodities  in 
the  fifteen  Targeted  States,  but  restricts 
training  and  informational  activities  to 
crop  insurance.  The  narrative  should 
reflect  these  differences.  Also,  all 
partnership  and  cooperative  agreements 
resulting  ft-om  this  announcement  will 
have  delivery  plans  that  are  prepared  in 
a  specific  table  format.  Therefore, 
applicants  are  strongly  encouraged  to 
refer  to  this  table  format  when  preparing 
a  deliverj'  plan  and  to  use  it  in  that 
portion  of  the  application  narrative  that 
addresses  the  delivery  plan.  A  sample 
narrative,  including  the  table  format,  is 
available  from  the  RMA  Web  site 
{http://wivw.rmo. usda.gov<http:// 
\vww.rma.usda.go\'>)  or  upon  request. 


8.  An  appendix  containing  exhibits 
that  the  applicant  believes  will  directly 
support  the  information  provided  in  the 
narrative.  (Optional  under  either  of  the 
two  programs  contained  in  this  notice.) 

9.  A  completed  and  signed  OMB 
Standard  From  LLL,  "Disclosure  of 
Lobbying  Activities." 

10.  A  completed  and  signed  ADt1047, 
"Certification  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters  (Primary  Covered 
Transactions)." 

11.  A  completed  and  signed  AD-1049, 
"Certification  Regarding  Drug-Free 
Workplace." 

Applicants  are  responsible  for 
ensuring  the  application  materials  are 
received  by  the  closing  date.  Incomplete 
application  packages  will  not  receive 
further  consideration. 

C.  Submission  of  Applications 

1.  An  original  and  two  paper  copies 
of  the  completed  and  signed 
application,  and  one  electronic  copy 
(Microsoft  Word  Format)  of  the  project 
narrative  on  diskette  or  compact  disc 
must  be  submitted  in  one  package  at  the 
time  of  initial  submission. 

2.  All  applications  must  be  submitted 
by  the  deadline.  Applications  that  do 
not  meet  all  the  requirements  in  this 
announcement  are  considered  as  late 
applications.  Late  or  incomplete 
applications  will  not  be  considered  and 
will  be  returned  to  the  applicant. 

3.  Applications  submitted  through 
express,  overnight  mail  or  another 
delivery  service  will  be  considered  as 
meeting  the  announced  deadline  if  they 
are  received  in  the  mailroom  at  the 
address  stated  above  for  express, 
overnight  mail  or  another  delivery 
service  on  or  before  the  deadline. 
Applicants  are  cautioned  that  express, 
overnight  mail  t>r  other  delivery  services 
do  not  always  deliver  as  agreed. 
Applicants  should  take  this  into  account 
because  failure  of  such  delivery  services 
will  not  extend  the  deadline.  The 
address  must  appear  on  the  envelope  or 
package  containing  the  application  with 
the  not  "Attention:  Risk  Management 
Education  Program." 

4.  Mailed  applications  will  be, 
considered  as  meeting  the  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  in  the  mailroom  at 
the  address  stated  above  for  mailed 
applications.  Applicants  are  responsible- 
for  mailing  applications  well  in 
advance,  to  ensure  that  applications  are 
received  on  or  before  the  deadline  time 
and  date.  Applicants  using  the  U.S. 
Postal  Service  should  allow  for  the  extra 
time  for  delivery  due  to  the  additional 
security  measures  that  mail  delivered  to 


35370 


Federal  Register / Vol.  68,  No.  114/Friday,  June  13., 200a/ Notices 


government  offices  in  the  Washington, 
DC  area  now  requires. 

5.  RMA  cannot  acconunodate 
transmissions  of  applications  by 
facsimile  or  through  other  electronic 
media.  Therefore,  applications 
transmitted  electronically  will  not  be 
accepted  regardless  of  the  date  or  time 
of  submission  or  the  time  of  receipt. 

6.  The  deadline  for  receipt  of  an 
application  is  5  p.m.  EDT  on  July  28, 
2003.  The  application  deadline  is  firm 
as  to  date  and  hour  and  applies  to 
submission  of  the  original  application 
and  two  copies. 

D.  Acknowledgement  of  Applications 

Receipt  of  applications  will  be 
acknowledged  by  e-mail,  whenever 
possible.  Therefore,  applicants  are 
encouraged  to  provide  e-mail  addresses 
in  the  application.  If  an  e-mail  address 
is  not  indicated  on  an  application, 
receipt  will  be  acknowledged  by  letter. 
There  will  be  no  notification  of 
incomplete,  unqualified  or  unfunded 
applications  until  the  awards  have  been 
made. 

When  received  by  RMA,  applications 
will  be  assigned  an  identification 
number.  This  number  will  be 
communicated  to  applicants  in  the 
acknowledgement  of  receipt  of 
applications.  An  application's 
identification  numbier  should  be 
referenced  in  all  correspondence 
regarding  the  application.  If  the 
applicant  does  not  receive  an 
acknowledgement  within  15  days  of  the 
submission  deadline,  the  applicant 
should  contact  Michelle  Fuller  at  (202) 
720-6356. 

Part  rv — Review  Process 

A.  General 

Each  application  will  be  evaluated 
using  a  two-part  process.  First,  each 
application  will  be  screened  by  RMA 
personnel  to  ensure  that  it  meets  the 
requirements  in  this  announcement  and 
sorted.  RMA  will  first  sort  applications 
by  program  (either  Commodity 
Partnership  or  Targeted  States)  then  by 
States,  area,  or  Targeted  State  in  which 
the  applicant  proposes  to  conduct  the 
project.  Applications  that  do  not  meet 
the  requirements  of  this  announcement 
or  are  incomplete  will  not  receive 
further  consideration. 

Second,  a  review  panel  will  consider 
the  merits  of  all  applications  that  meet 
the  requirements  in  the  announcement. 
The  evaluation  of  each  application  will 
be  conducted  by  a  panel  of  not  less  than 
three  independent  reviewers.  Reviewers 
will  be  drawn  from  USDA,  other  federal 
agencies,  and  others  representing  public 
and  private  organizations  as  needed. 


The  narrative  and  any  appendixes 
provided  by  each  applicant  wiU  be  used 
by  the  review  panel  to  evaluate  the 
merits  of  the  project  that  is  being 
proposed  for  funding. 

Ine  panel  will  examine  and  score 
applications  for  each  program 
(Commodity  Partnerships  and  Targeted 
States)  and  for  each  State  or  area  within 
each  program  based  on  the  "Evaluation 
Criteria  and  Weights"  contained  in  this 
paragraph  B  of  this  part.  Each  State  or 
area's  applications  will  be  evaluated 
and  scored  independently. 

Applications  for  each  State  or  area 
within  each  program  will  be  evaluated 
and  scored  in  each  of  the  criteria  listed 
below.  The  panel  will  be  looking  for  the 
specific  elements  listed  with  each 
criterion  when  evaluating  the 
applications  and  scoring  them.  For  each 
application,  panel  members  will  assign 
a  point  value  up  to  the  maximum  for 
each  criterion.  After  all  reviewers  have 
evaluated  and  scored  each  of  the 
applications,  the  scores  for  the  entire 
panel  will  be  averaged  to  determine  an 
application's  final  score.  After  all 
applications  have  been  rated  and 
scored,  a  lottery  will  be  used  to  resolve 
any  instances  of  a  tie  total  score  for  the 
vanning  application  for  a  given  State  or 
area.  If  such  a  lottery  is  required  for  a 
given  State  or  area  within  a  program,  the 
names  of  edl  tied  applicants  will  be 
entered  into  a  drawing.  The  first 
applicant  drawn  will  be  recommended 
to  received  a  partnership  or  cooperative 
agreement  for  that  State  or  area  under 
the  program.  The  review  panel  will 
report  to  the  Manager  of  FCIC  on  the 
results  of  the  evaluation  for  both  the 
Commodity  Partnerships  and  Targeted 
States  program.  For  the  Commodity 
Partnership  program,  the  panel's  report 
will  include  the  recommended 
applicant  to  receive  a  partnership 
agreement  for  each  State  or  area.  For  the 
Targeted  States  program,  the  panel's 
report  will  include  the  recommended 
applicant  to  receive  a  cooperative 
agreement  for  each  Targeted  State.  If  the 
final  score  for  the  highest  rated 
application  for  a  State,  area,  or  Targeted 
State  is  less  than  50,  the  panel  may,  at 
its  discretion,  recommend  that  the 
Manager  not  provide  funding  for  that 
States,  area,  or  Targeted  State.  The 
Manager  of  FCIC  will  make  the  final 
determination  on  those  applications  that , 
will  be  awarded  funding. 

An  organizations,  or  group  of 
organizations  in  partnership,  may  apply 
for  funding  under  other  FCIC  or  RMA 
programs,  in  addition  to  the  programs 
described  in  this  announcement. 
However,  if  the  Manager  of  FCIC 
determines  that  an  application 
recommended  for  funding  under  either 


of  the  two  programs  of  this 
announcement  is  sufficiently  similar  to 
a  project  that  has  been  funded  or  has 
been  recommended  to  be  funded  under 
another  RMA  or  FQC  education  or 
outreach  program,  then  the  Manager 
may  elect  to  not  fund  that  application  in 
whole  or  in  part. 

B.  Evaluation  Criteria  and  Weights 

Applications  submitted  under  both 
the  Commodity  Partnerships  and 
Targeted  States  programs  will  be 
evaluated  according  to  the  following 
criteria: 

1.  Project  Management — Maximum  25 
Points 

The  applicant  must  demonstrate  an 
ability  to  implement  sound  and  effective 
project  management  practices.  Higher 
scores  will  be  awarded  to  applicants 
that  can  demonstrate  organizational 
skills,  leadership,  and  experience  in 
delivering  services  or  programs  that 
assist  agricultvu'al  producer  in  the  State 
or  area.  If  the  applicant  has  been  a 
recipient  of  other  Federal  or  other 
government  grants,  cooperative 
agreements,  or  contracts,  the  applicant 
must  also  detail  that  they  have 
consistently  complied  with  financial 
and  program  reporting  and  auditing 
requirements.  Applicants  that  will 
employ,  or  have  access  to,  personnel 
who  have  experience  in  directing 
agricultural  programs  or  prqviding 
educations  programs  that  benefit 
producers  in  the  State  or  area  will 
receive  higher  rankings. 

2.  Partnering — Maximum  25  Points 

The  applicant  must  demonstrate 
experience  and  capacity  to  partner  with 
and  gain  the  support  of  grower 
organizations,  agribusiness 
professionals,  and  agricultural  leaders  to 
carry  out  a  local  program  of  education 
and  information  in  the  State  or  area. 
Applicants  will  receive  higher  scores  to 
the  extent  that  they  can  docimient  and 
demonstrate:  (a)  That  partnership 
commitments  are  in  place  for  the 
express  purpose  of  delivering  the 
program  in  this  announcement;  (b)  thaj 
a  broad  and  diverse  group  of  farmers 
and  ranchers  will  be  reached;  and  (c) 
that  a  substantial  effort  has  been  made 
to  partner  with  organizations  that  can 
meet  the  needs  of  producers  that  are 
small,  have  limited  resources,  are 
minorities,  or  are  beginning  farmers  and 
ranchers. 

3.  Delivery  Plan — Maximum  25  Points 

The  applicant  must  demonstrate  that 
its  program  delivery  plan  is  clear  and 
specific.  For  each  of  the  applicant's 
responsibilities  contained  in  the 


description  of  the  program  for  which 
funds  are  requested  (either  part  I.C.I  for 
the  Commodity  Partnerships  program  or 
part  n.C.l  for  the  Targeted  States 
program),  the  applicant  must 
demonstrate  that  it  can  identify  specific 
tasks  and  provide  reasonable  time  lines 
that  further  4hc  purpose  ef  this  program. 
Applicants  will  obtain  a  higher  score  to 
the  extent  that  the  tasks  of  the  proj(K:t 
are  specific,  measurable,  and 
reasonable,  have  specific  time  frames  for 
completion,  relate  directly  to  the 
required  activities  and  program 
objectives  described  in  this 
announcement,  and  are  sensitive  to  the 
needs  of  producers  that  are  small,  have 
limited  resources,  are  minorities,  or  are 
beginning  in  the  farming  or  ranching 
business.  For  guidance  on  a  delivery 
plan  format,  applicants  are  encouraged 
to  refer  to  a  table  format  available  from 
the  RMA  Web  site  (/ittp.// 
www.rma.  usda.gov<http:// 
wivw.rma.usda.gov>)  or  upon  request. 

4.  Project  Benefits— Maximum  25  Points 

The  applicant  must  demonstrate  that 
the  project  benefits  to  farmers  and 
ranchers  in  the  State  or  area  warrant  the 
funding  requested.  Applicants  will  be 
scored  according  to  the  extent  they  can: 

(a)  Reasonably  estimate  the  number  of 
producers  reached  through  the  project; 

(b)  justify  the  estimates  with  clear 
specifics  related  to  the  delivery  plan;  (c) 
identify  the  actions  producers  will 
likely  be  able  to  take  as  a  result  of  the 
project;  and  (d)  identify  specific 
measures  for  evaluating  the  success  of 
the  project.  Reviewers'  scoring  will  be 
based  on  the  scope  and  reasonableness 
of  the  applicants'  estimates  of  producers 
reached  through  the  project,  clear 
descriptions  of  specific  expected  project 
benefits  for  producers,  and  well- 
constructed  plans  for  measuring  the 
project's  effectiveness. 

5.  Bonus  (Drought  Mitigation  in 
Selected  Areas)— Maximum  20  Points 

[Limited  to  applications  under  the 
Commodity  Partnership  program.  Bonus 
scoring  does  not  apply  to  applications 
submitted  under  the  Targeted  States 
program.]  Bonus  points  will  be  awardod 
for  those  applications  under  the 
Commodity  Partnership  program  that 
address  the  educational  needs  of 
producers  of  livestock  and  forage  and 
livestock  producers  who  use  rangeland 
with  respect  to  drought  risk  mitigation. 
Bonus  points  will  be  awarded  based  on 
the  extent  that  the  project  focuses  on 
helping  these  producers  understand  the 
programs,  tools,  and  risk  management 
strategies  for  effectively  managing  their 
operations  in  the  face  of  drought  in  the 
States  of  Montana,  South  Dakota, 
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Arizona,  Multi-state  Area  1  (Utah, 
Nevada,  Wyoftiing),  New  Mexico,  Texas, 
Idaho,  Oregon,  Colorado,  Louisiana,  and 
Nebraska. 

C.  Confidentiarity 

The  names  of  applicants,  the  names  bf 
individuals  identified  in  the 
applications,  the  content  of 
applications,  and  the  panel  evaluations 
of  applications  will  all  be  kept 
confidential,  except  to  those  involved  in 
the  review  process,  to  the  extent 
permitted  by  law.  In  addition,  the 
identities  of  review  panel  members  will 
remain  confidential  throughout  the 
entire  review  process  and  will  not  be 
released  to  applicants.  At  the  end  of  the 
fiscal  year,  name.s  of  panel  members 
will  be  made  available.  However, 
panelists  will  not  be  identified  with  the 
review  of  any  particular  application. 

Part  V — Additional  Information 

A.  Requirement  To  Use  Progmm  Logo 

Applicants  awarded  partnership  or 
cooperative  agreements  will  be  required 
to  use  a  program  logo  and  design 
provided  by  RMA  for  all  instructional 
and  promotional  materials. 

B.  Requirement  To  Provide  Project 
Information  to  an  RMA-Selected 
Contractor 

Applicants  awarded  partnership  or 
cooperative  agreements  will  be  required 
to  assist  RMA  in  evaluating  the 
effectiveness  of  its  education  programs 
by  providing  documentation  of 
educational  activities  and  related 
information  to  any  contractor  selected 
by  RMA  for  program  evaluation 
purposes. 

C.  Private  Crop  Insurance  Organizations 
and  Potential  Conflicts  of  Interest 

Private  organizations  that  are 
involved  in  the  sale  of  Federal  crop 
insurance,  or  that  have  financial  ties  to 
such  organizations,  are  eligible  to  apply 
for  funding  under  either  of  the  two 
educational  programs  described  in  this 
announcement.  However,  such  entities 
will  not  be  allowed  to  receive  funding 
to  conduct  activities  that  would 
otherwise  be  required  under  a  Standard 
Reinsurance  Agreement  or  any  other 
agreement  in  effect  between  FCIC  and 
the  entity.  Such  entities  will  also  not  be 
allowed  the  receive  funding  to  conduct 
activities  that  could  be  perceived  by 
producers  as  promoting  one  company's 
services  or  products  over  another's.  If 
applying  for  funding,  such  organizations 
are  encouraged  to  be  sensitive  to 
potential  conflicts  of  interest  and  to 
describe  in  their  application  the  specific 
actions  they  will  take  to  avoid  actual 
and  perceived  conflicts  of  interest. 


D.  Access  to  Panel  Review  Information 

Upon  written  request  from  the 
applicant,  scores  from  the  evaluation 
panel,  not  including  the  identify  of 
reviewers,  will  be  sent  to  the  applicant 
after  the  review  and  awards  process  has 
been  completed. 

E.  Notification  of  Cooperative  or 
Partnership  Agreement  Awards 

Following  approval  by  the  awarding 
official  of  RMA  of  the  applications 
selected  for  funding,  project  leaders 
whose  applications  have  been  selected 
for  funding  will  be  notified.  Within  the 
limit  of  funds  available  for  such  a 
purpose,  the  awarding  official  of  RMA 
shall  enter  into  partnership  or 
cooperative  agreements  with  those 
applicants  whose  applications  are 
judged  to  be  most  meritorious  under  the 
procedures  set  forth  in  this 
announcement.  The  agreements  provide 
the  amount  of  Federal  funds  for  use  in 
the  project  period,  the  terms  and 
conditions  of  the  award,  and  the  time 
period  for  the  project.  The  effective  date 
of  the  agreement  shall  be  on  the  date  the 
agreement  is  executed  by  both  parties 
and  it  shall  remain  in  effect  for  up  to 
one  year.  RMA  will  then  extend  to 
award  recipients,  in  writing,  the 
authority  to  draw  down  funds  for  the 
purpose  of  conducting  the  activities 
listed  in  the  agreement.  All  funds 
provided  to  the  applicant  by  FCIC  must 
be  expended  solely  for  the  purpose  for 
which  the  funds  are  obligated  in 
accordance  with  the  approved 
agreement  and  budget,  the  regulations, 
the  terras  and  conditions  of  the  award, 
and  the  apxplicability  of  Federal  costs 
■  principles.  No  commitment  of  Federal 
assistance  beyond  the  project  period  is 
made  or  implied  for  any  award  resulting 
fi-om  this  notice.  Notification  of  denial 
of  funding  will  be  sent  to  applicants 
after  final  funding  decisions  have  been 
made.  Reasons  for  denial  of  funding  can 
include  incomplete  proposals,  scored 
low  or  were  duplicative. 

F.  Confidential  Aspects  of  Proposals 
and  Awards 

When  an  application  results  in  a 
partnership  or  cooperative  agreement,  it 
becomes  a  part  of  the  official  record  of 
RMA  transactions,  available  to  the 
jjublic  upon  specific  request. 
Information  that  the  Secretary  of 
Agriculture  determines  to  be  of  a 
confidential,  privileged,  or  proprietary 
nature  will  be  held  in  confidence  to  the 
extent  permitted  by  law.  Therefore,  any 
informaion  that  the  applicant  wishes  to 
be  considered  confidential,  privileged, 
or  proprietary  should  be  clearly  marked 
within  an  application,  including  the 
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basis  for  such  designation.  The  original 
copy  of  a  proposal  that  does  not  result 
in  an  award  will  be  retained  by  RMA  for 
a  period  of  one  year.  Other  copies  will 
be  destroyed.  Copies  of  proposals  not 
receiving  award^  will  be  relea-sed  only 
with  the  express  written  consent  of  the 
applicant  or  to  the  extent  required  by 
law.  A  proposal  may  be  withdrawn  at 
any  time  prior  to  award. 

G.  Reporting  Requirements 

Applicants  awarded  partnership  or 
cooperative  agreements  will  be  required 
to  submit  quarterly  progress  and 
financial  reports  (OMB  Standard  Form 
269)  throughout  the  project  period,  as 
well  as  a  final  program  and  financial 
report  not  later  than  90  days  after  the 
end  of  the  project  period. 

H.  Audit  Requirements 

Applicants  awarded  partnership  or 
cooperative  agreements  are  subject  to 
audit. 

/.  Prohibitions  and  Requirements  With 
Regard  to  Lobbying 

Section  1352  of  Public  Law  101-121. 
enacted  on  October  23,  1989.  imposes 
prohibitions  and  requirements  for 
disclosure  and  certification  related  to 
lobbying  on  recipients  of  Federal 
contracts,  grants,  cooperative 
agreements,  and  loans.  It  provides 
exemtions  for  Indian  Tribes  and  tribal 
organizations.  Current  and  prospective 
recipients,  and  any  subcontractors,  are 
prohibited  from  using  Federal  funds, 
other  than  profits  from  a  Federal 
contract,  for  lobbying  Congress  or  any 
Federal  agency  in  connection  with  the 
award  of  a  contract,  grant,  cooperative 
agreement,  or  loan.  In  addition,  for  each 
award  action  in  excess  of  $100,000 
($150,000  for  loans]  the  law  requires 
recipients  and  any  subcontractors:  (1) 
To  certify  that  they  have  neither  used 
nor  will  use  any  appropriated  funds  for 
payment  of  lobbyists:  (2)  to  disclose  the 
name,  address,  payment  details,  and 
purpose  of  any  agreements  with 
lobbyists  whom  recipients  of  their 
subcontractors  will  pay  with  profits  or 
other  nonappropriated  funds  on  or  after 
December  22,  1989;  and  (3)  to  file 
quarterly  up-dates  about  the  use  of 
lobbyists  if  material  changes  occur  in 
their  use.  The  law  establishes  civil 
penalties  for  non-compliance.  A  copy  of 
the  certification  and  disclosure  forms 
must  be  submitted  with  the  application 
and  are  available  from  Michelle  Fuller 
at  the  above  stated  address  and 
telephone  number. 

/.  Applicable  OMB  Circulars 

All  partnership  and  cooperative 
agreements  funded  as  a  result  of  this 


notice  will  be  subject  to  the 
requirements  contained  in  all  applicable 
OMB  circulars. 

Signed  in  Washington,  DC;,  on  May  10. 
2003. 

Ross  |.  Davidson,  Jr.. 
jV/w;iojl,'«.t.  Ferfera/  Crop  Insuranrv  • 

Corponition. 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Request  for  Applications  (RFA):  Risk 
Management  Research  Partnerships 

agency:  Federal  Crop  Insurance 
Corporation.  USDA. 

ACTION:  Announcement  of  availability  of 
funds  and  request  for  application  for 
risk  management  research  partnerships. 

SUMMARY:  In  accordance  with  section 
522(d)  of  the  Federal  Crop  Insurance 
Act  (Act),  the  Federal  Crop  Insurance 
Corporation  (FCIC)  announces  the 
availability  of  approximately  $4  million 
for  partnership  agreements  that  will 
fund  risk  management  research 
activities.  Priority  will  be  given  to  those 
activities  addressing  the  need  for  risk 
management  tools  for  producers  of 
agricultural  commodities  currently 
covered  by  section  196  of  the 
Agricultural  Market  Transition  Act  (7 
U.S.C.  7333).  specialty  crops,  livestock, 
rangeland  and  underserved 
commodities  (For  purposes  of  this 
announcement,  these  commodities  are 
collectively  referred  to  as  "Priority 
Commodities").  Applications  requesting 
funding  for  the  specific  development  or 
modification  of  insurance  products, 
plans  of  insurance  or  policies  are 
excluded  from  consideration  under  this 
announcement.  Awards  under  this 
program  will  be  made  on  a  competitive 
basis  for  projects  of  up  to  three  years. 
Recipients  of  awards  ihust  demonstrate 
non-financial  benefits  from  a 
partnership  agreement  and  must  agree 
to  substantial  involvement  of  RMA  in 
the  project.  This  announcement  lists  the 
information  needed  to  submit  an 
application  for  these  funds. 

Closing  Date:  The  closing  date  and 
time  for  receipt  of  an  application  is  5 
p.m.  CDT  on  July  28,  2003.  Applications 
received  after  the  deadline  will  not  be 
evaluated  by  the  technical  review  panel. 
FOR  FURTHER  INFORMATION  CONTACT: 
Applicants  may  download  an 
application  package  fi-om  the  Risk 
Management  Agency  Web  site  at  http:/ 
/wivw.rma. usda.gov.  Applicants  may 
also  request  an  application  package 


ft-om:  USDA,  RMA/  RED.  6501  Beacon 
Drive,  Stop  0813,  Kansas  City,  Missouri 
64133-4676.  phone:  (816)  926-6343. 
fax:  (816)  926-7343,  e-mail: 
RMARED.Application@rma.usda.gov. 

Applicants  are  encouraged  to  submit 
completed  and  signed  application 
packages  using  overnight  mail  or 
delivery  service  to  ensure  timely  receipt 
by  the  USDA.  The  applicable  address 
for  such  submissions  is:  RMA/RED 
Partnership  Agreement  Program.  USDA, 
RMA/RED.  6501  Beacon  Drive.  Stop 
0813.  Kansas  City,  Missouri  64133- 
4676.  Completed  and  signed  application 
packages  sent  via  the  U.S.  PostaJ  Service 
must  be  sent  to  the  same  address. 
Applicants  using  the  U.S.  Postal  Service 
should  allow  for  extra  security- 
processing  time  for  mail  delivered  to 
government  offices. 

Papem-ork  Reduction  Act 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995,  as 
amended  (44  U.S.C.  chapter  25),  the 
collection  of  information  requirements 
contained  in  this  announcement  have 
been  approved  under  OMB  Document 
Nos.  0348-0043,  0348-0044,  0348- 
0046,  and  0348-0040. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is   . 
10.450. 

SUPPLEMENTARY  INFORMATION:  This 
announcement  consists  of  six  parts: 

Part  1 — General  Information 

A.  Legislative  Authority 

B.  Background 

C.  Project  Ob)ec:tives 

D.  Purpose 

fcl.  Definition  of  Priority  Commodities 
Part  II — Eligibility/Funding 

A.  Eligible  Applicants 

B.  Non-financial  Benefits 

C.  Project  Period 

D.  Availability  of  Funds 

Part  III — f^esearch  Program  Description 

A.  Recipient  Activities 

B.  RMA  Activities 

C.  Other  Ac:tivities 

Part  IV — Preparation  of  an  Application 

A.  Research  Program  Application  Materials 

B.  Content  of  Applications 

C.  Submission  of  Applications 

D.  Acknowledgement  of  Applications 
Part  V — Review  Process 

A.  General 

B.  Evaluation  Criteria  and  Weights 
G.  Confidentiality 

Part  VI — Additional  Information 

A.  Access  to  Panel  Review  Information 

B.  Notification  of  Partnership  Agreement 
Awards 

C.  Confidential  Aspects  of  Proposals  and 
Awards 

D.  Reporting  Documents 

E.  Audit  Requirements 

F.  Prohibitions  and  Requirements  with 
Regard  to  Lobbying 

G.  Applicable  OMB  Circulars 


\ 
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Part  I — General  Information 

A.  Legislative  Authority 

This  program  is  authorized  under 
section  522(d)  of  the  Federal  Crop 
Insurance  Act  (Act). 

B.  Background 

RMA  is  committed  to  meeting  the  risk 
management  needs  and  improving  or 
developing  risk  management  tools  for 
the  nation's  farmers  and  ranchers.  It 
does  this  by  offering  Federal  crop 
insurance  and  other  risk  management 
products  and  tools  through  a  network  of 
private-sector  entities  and  by  overseeing 
the  creation  of  new  products,  seeking 
enhancements  in  existing  products  and 
by  expanding  the  use  of  a  variety  of  risk 
management  tools.  Risk  management 
tools  are  not  limited  to  insurance 
products.  Risk  management  tools 
include  a  variety  of  risk  management 
options  and  strategies  developed  to 
assist  producers  in  mitigating  the  risks 
inherent  in  agricultural  production.  Risk 
management  tools  may  include: 
Financial  management  tools  to  mitigate 
price  and  production  risks;  tools  to 
enhance  measurement  and  prediction  of 
risks  in  order  to  facilitate  risk 
diversification;  tools  to  improve 
production  management,  harvesting, 
record  keeping  or  marketing.  For  the 
purposes  of  this  announcement,  risk, 
management  tools  do  not  include 
insurance  products,  plans  of  insurance, 
policies,  modifications  thereof  or  any 
related  material. 

Section  552(b)  of  the  Act  authorizes 
RMA  to  enter  into  partnerships  with 
public  and  private  organizations  for  the 
purpose  of  increasing  the  availability  of 
loss  mitigation,  financial,  and  other  risk 
management  tools  for  producers  with  a 
priority  given  to  risk  management  tools 
for  producers  of  Priority  Commodities 
as  defined  in  part  I.E. 

C.  Project  Objectives 

RMA  is  only  seeking  applications  that 
meet  the  following  objectives: 

1.  To  develop  risk  management  tools 
to  assist  livestock  producers  in 
improving  techniques  for  one  or  more  of 
the  following:  Planning  and  managing 
the  production  of  livestock,  including 
disease  management  and  control; 
improving  techniques  for  breeding  of 
livestock;  managing  price,  revenue,  or 
production  and  market  risks. 

2.  To  develop  risk  management  tools 
to  assist  forage  and  rangeland  producers 
in  improving  techniques  for  one  or  more 
of  the  following:  Managing  production. 
e.g.,  optimization  of  grazing  patterns; 
establishing  and  maintaining  forage 
production  records;  drought  mitigation; 
harvesting  or  marketing  production. 


3.  To  develop  risk  management  tools 
"  to  assist  organic  producers  in  improving 

techniques  for  one  or  more  of  the 
following:  Assessing  market  risks, 
including  price;  marketing  of 
production;  and  comparing  organic  and 
conventional  production  risks. 

4.  To  clarify  labor  requirements  and 
assist  producers  in  complying  with 
requirements  to  better  meet  the 
physically  intense  and  time-compressed 
planting,  tending,  and  harvesting 
requirements  associated  with  the 
production  of  specialty  crops  and 
underserved  agricultural  commodities. 

5.  To  develop  risk  management  tools 
to  assist  producers  in  reducing  the 
impact  of  multiple-year  losses. 

6.  To  develop  risk  management  tools 
to  further  increase  the  economic  and 
production  stability  of  wild  salmon 
fishermen. 

D.  Purpose 

The  purpose  of  this  program  is  to 
fund  partnership  agreements  that  assist 
producers,  minimize  their  production 
risks,  and  improve  and/or  develop  risk 
management  tools  for  the  nation's 
producers.  The  agreements  are  for  the 
development  of  risk  management  tools 
for  use  directly  by  agricultural 
producers.  To  aid  in  meeting  these  goals 
each  partnership  agreement  awarded 
through  this  program  will  provide  the 
recipient  with  funds,  guidance,  and  the 
substantial  involvement  of  RMA  to  carry 
out  these  risk  management  initiatives. 
Applications  requesting  funding  for  the 
development  of  insurance  products, 
plans  of  insurance,  policies, 
modifications  thereof  or  related 
materials  are  excluded  from 
consideration  under  this  announcement. 

E.  Definition  of  Priority  Commodities 

For  purposes  of  this  program,  Priority 
Commodities  are  defined  as: 

•  Agricultural  commodities  covered 
by  (7  U.S.C.  7333).  Commodities  in  this 
group  are  commercial  crops  that  are  not 
covered  by  catastrophic  risk  protection 
crop  insurance,  are  used  for  food  or 
fiber  (except  livestock),  and  specifically 
include,  but  are  not  limited  to, 
floricultural.  ornamental  nursery. 
Christmas  trees,  turf  grass  sod, 
aquaculture  (including  ornamental  fish), 
and  industrial  crops. 

•  Specialty  crops.  Commodities  in 
this  group  may  or  may  not  be  covered 
under  a  Federal  crop  insurance  plan  and 
include,  but  are  not  limited  to,  fruits, 
vegetables,  tree  nuts,  syrups,  honey, 
roots,  herbs,  and  highly  specialized 
varieties  of  traditional  crops. 

•  Underserved  commodities.  This 
group  includes:  (a)  commodities, 
including  livestock,  that  are  covered  by 


a  Federal  crop  insurance  plan  but  for 
which  participation  in  an  area  is  below 
the  national  average;  and  (b) 
commodities,  including  livestock,  with 
inadequate  crop  insurance  coverage. 

Part  II— Eligibility/Funding 

A.  Eligible  Applicants 

Proposals  are  invited  from  qualified 
public  and  private  entities.  Eligible 
applicants  include  all  colleges  and 
universities.  Federal.  State,  and  local 
agencies,  nonprofit  and  for-profit 
private  organizations  or  corporations, 
and  other  entities.  Individuals  are  not 
eligible  applicants.  Although  an 
applicant  may  be  eligible  to  compete  for 
an  award  based  on  its  status  as  an 
eligible  entity,  other  factors  may 
exclude  an  applicant  from  receiving 
Federal  assistance  under  this  program ' 
[e.g.,  debarment  and  suspension;  a 
determination  of  non- performance  on  a 
prior  contract,  cooperative  agreement, 
grant  or  partnership;  a  determination  of 
a  violation  of  applicable  ethical 
standards). 

B.  Non-Financial  Benefits 

Applicants  must  be  able  to 
demonstrate  they  will  receive  non- 
financial  benefits  as  a  result  of  the 
partnership  agreement.  Non-financial 
benefits  must  accrue  to  the  applicant 
and  must  include  more  than  the  ability 
to  provide  employment  income  to  the 
applicant  or  for  the  applicant's 
employees  or  the  community.  The 
applicant  must  demonstrate  that 
performance  under  the  partnership 
agreement  will  further  the  specific 
mission  of  the  applicant  (siich  as 
providing  research  or  activities 
necessary  for  graduate  or  other  students 
to  complete  educational  programs). 

C.  Project  Period 

Each  project  will  be  funded  for  a 
period  of  up  to  three  years  for  the 
activities  described  in  this 
announcement.  Projects  can  also  be  in 
two  parts  with  the  first  part  including 
the  research  and  feasibility  studies  and 
the  second  part  including  the 
development,  implementation,  delivery 
and  maintenance  of  the  risk 
management  tool.  If  the  development  of 
the  tool  is  determined  not  to  be  feasible, 
the  partnership  may  be  terminated  by 
RMA  after  completion  of  the  first  part 
with  funding  reduced  accordingly. 

D.  Availability  of  Funds 

Appro>cimately  $4,000,000  is  available 
in  FY2003  to  fund  partnership 
agreements.  There  is  no  commitment  by 
USDA/RMA  to  fund  any  particular 
project  or  to  make  a  specific  number  of 
awards.  Applicants  awarded  a 
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partnership  agreement  for  an  amount 
tiiat  is  less  than  the  amount  requested 
will  be  required  to  modify  their 
application  to  conform  to  the  reduced 
amount  before  execution  of  the 
partnership  agreement.  No  maximum  or 
minimum  funding  levels  have  been 
established  for  individual  projects.  It  is 
expected  that  the  awards  will  begin  to 
be  made  on  or  about  September  11, 
2003.  All  awards  will  be  made  and 
agreements  completed  no  later  than 
September  30,  2003. 

Partnership  agreement  funds  may  not 
be  used  to: 

1.  Plan,  repair,  rehabilitate,  acquire,  or 
construct  a  building  or  facility  including 
a  processing  facility: 

2.  To  purchase,  rent,  or  install  fixed 
equipment; 

3.  Repair  or  maintain  privately  owned 
vehicles; 

4.  Pay  for  the  preparation  of  the 
partnership  application; 

5.  Fund  political  activities; 

6.  Pay  costs  incurred  prior  to 
receiving  this  partnership  agreement; 

7.  Fund  any  activities  pronibited  in  7 
CFR  parts  3015  and  3019,  as  applicable. 

Pail  III — Research  Program  Description 

In  conducting  activities  to  achieve  the 
purpose  of  this  proposed  research,  the 
recipient  will  be  responsible  for  the 
activities  listed  under  paragraph  A  of 
this  part.  RMA  will  be  responsible  for 
the  activities  listed  under  paragraph  B 
of  this  part. 

A.  Recipient  Activities 

The  applicant  will  be  required  to 
perform  the  following  activities: 

1.  Finalize,  in  cooperation  with  RMA, 
the  partnership  agreement. 

2.  Define  non-financial  benefits  and 
the  substantial  involvement  of  the  RMA. 

3.  Coordinate,  manage,  document  and 
implement  the  timely  completion  of  the 
approved  research  and  development 
activities. 

4.  Abide  by  the  plans  and  provisions 
contained  in  the  partnership  agreement. 

5.  Report  on  program  performance  in 
accordance  with  OMB  Circular  A-102 
and  A-110. 

6.  The  recipient  may  be  required  to 
make  a  presentation  to  the  FCIC  Board 
of  Directors. 

7.  Adhere  to  RMA  guidelines  for 
systems  development  and  information 
technology  development. 

8.  In  cooperation  with  RMA. 
determine  the  feasibility  and  if 
necessary  collaborate  in  the 
development  of  a  plan  to  administer, 
maintain,  and  update  the  risk 
management  tool  in  the  future. 

B.  RMA  Activities 

1.  Collaborate  on  the  research  plan; 


2.  Advise  the  recipient  on  the 
materials  available  over  the  internet  and 
through  the  RMA  Web  site  (http:// 
www.rma.usda.gov]  and  be  involved  in 
the  gathering  of  any  additional 
information  that  may  be  required; 

3.  Work  with  the  recipient  in  all 
phases  of  the  research  and  development 
of  the  risk  management  tool,  and  the 
educational  efforts  to  enable  producers 
to  utilize  the  risk  management  tool;  and 

4.  Collaborate  with  the  recipient  in 
the  development  of  all  materials 
associated  with  the  research  and 
development  program  as  it  relates  to 
publication  or  presentation  of  the 
results  and  the  risk  management  tools  to 
the  public,  any  producer  groups,  RMA, 
and  the  FCIC  Board  of  Directors. 

5.  Collaborate  with  the  recipient  in 
the  development  of  a  proposal  to 
administer,  maintain  and  update  the 
risk  management  tool  in  the  future. 

C.  Other  Activities 

In  addition  to  the  specific  activities 
listed  above,  the  applicant  may  suggest 
other  activities  that  would  contribute 
directly  to  the  purpose  of  this  program. 
For  any  additional  activity  suggested, 
the  applicant  should  identify  the 
objective  of  the  activity,  the  specific 
tasks  required  to  meet  the  objective, 
specific  time  lines  for  performing  the 
tasks,  and  specific  responsibilities  of  the 
partners.  For  any  additional  activity 
suggested,  the  applicant  should  identify 
specific  ways  in  which  RMA  could  or 
should  have  substantial  involvement  in 
that  activity. 

Part  IV — Preparation  of  an  Application 

A.  Research  Program  Application 
Materials 

Applicant  may  download  an 
application  package  from  the  Risk 
Management  Agency  Web  site  at: 
http://www.rma.usda.gov.  Applicants 
may  also  request  an  application  package 
from:  David  W.  Fulk,  USDA,  RMA/RED. 
6501  Beacon  Drive,  Stop  0813,  Kansas 
City,  Missouri  64133-4676,  phone:  (816) 
926-6343,  fax:  (816)  926-7343,  e-mail: 
RMARED_Application@rma.usda.gov. 

B.  Content  of  Applications 

A  complete  and  valid  application 
package  must  include  an  original,  two 
paper  copies,  and  one  electronic  copy 
(Microsoft  Word  format  preferred)  of  the 
application  package  on  diskette  or  , 
compact  disc,  and: 

1.  A  completed  and  signed  OMB 
Standard  Form  424,  "Application  for 
Federal  Assistance". 

2.  A  completed  and  signed  OMB 
Standard  Form  424-A.  "Budget 
Information — Non-construction 


Programs".  Reviewers  will  need 
sufficient  information  to  effectively 
evaluate  the  budget.  Indirect  cost  for 
projects  submitted  in  response  to  this 
solicitation  are  limited  to  10  percent  of 
the  total  direct  cost  of  the  agreement.  A 
sample  budget  narrative,  including 
suggestions  for  format  and  content,  is 
available  on  the  RMA  Web  site  (http:// 
www.rma.usda.gov)  or  upon  request. 

3.  A  completed  and  signed  OMB 
Standard  Form  424-B — "Assurances, 
Non-construction  Programs". 

4.  Any  narrative  submitted  with  the 
application  package  should  be  limited 
to  10  single-sided  pages.  Reviewers  will 
need  sufficient  information  to 
effectively  evaluate  the  application 
under  the  criteria  contained  in  part  V.B. 
A  sample  narrative,  including 
suggestions  for  format  and  content,  is 
available  on  the  RMA  Web  site  (http:// 
www.rma.usda.gov}  or  upon  request. 

5.  An  appendix  containing  any 
attachments  that  may  support 
information  in  the  narrative  (Optional). 

6.  A  statement  of  the  non-financial 
benefits  of  any  partnership  agreement  to 
the  recipient.  (Refer  to  Part  II. B  "Non- 
financial  Benefits"). 

7.  A  completed  and  signed  OMB 
Standard  Form  LLL,  "Disclosure  of 
Lobbying  Activities." 

8.  A  completed  and  signed  AI>-1047. 
"Certification  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters  {Primary  Covered 
Transactions.") 

9.  A  completed  and  signed  AD-1049, 
"Certification  Regarding  Drug-Free 
Workplace."  Applicants  are  responsible 
for  ensuring  the  application  materials 
are  received  by  the  closing  date. 
Incomplete  application  packages  will 
not  receive  further  consideration. 

C.  Submission  of  Applications 

1 .  An  original  and  two  paper  copies 
of  the  completed  and  signed 
application,  and  one  electronic  copy 
(Microsoft  Word  format  preferred)  on 
diskette  or  compact  disc  must  be 
submitted  in  one  package  at  the  time  of 
initial  submission. 

2.  All  applications  must  be  submitted 
and  received  by  the  deadline. 
Applications  that  do  not  meet  all  of  the 
requirements  in  this  announcement  are 
considered  incomplete  applications. 
Late  or  incomplete  applications  will  not 
be  considered  in  this  competition  and 
will  be  returned  to  the  applicant. 

3.  Applicants  submitted  through 
express,  overnight  mail  or  another 
delivery  service  will  be  considered  as 
meeting  the  announced  deadline  if  they 
are  received  in  the  mailroom  at  the 
address  stated  above  for  express, 
overnight  mail  or  another  deliver}' 


service  on  or  before  the  deadline. 
Applicants  are  cautioned  that  express, 
overnight  mail  or  other  delivery  services 
do  not  always  deliver  as  agreed. 
Applicants  should  take  this  into  account 
because  failure  of  such  delivery  services 
will  not  extend  the  deadline.  TTie 
address  must  appear  on  the  envelope  or 
package  containing  the  application  with 
the  note  "Attention:  RMA/RED 
Partnership  Application." 

Mailed  applications  will  be 
considered  meeting  the  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  in  the  mailroom  at 
the  address  stated  above  for  mailed 
applications.  Applicants  are  responsible 
for  mailing  applications  well  in 
advance,  to  ensure  that  applications  are 
received  on  or  before  the  deadline  time 
and  date.  Applicants  using  the  U.S. 
Postal  Service  should  allow  for  the  extra 
time  for  delivery  due  to  the  additional 
security  measures  that  mail  delivered  to 
government  offices  in  the  Washington, 
DC  area  now  requires. 

4.  RMA  cannot  accommodate 
transmissions  of  applications  by 
facsimile  or  through  other  electronic 
media.  Therefore,  applications 
transmitted  electronically  will  not  be 
accepted  regardless  of  the  date  or  time 
of  submission  or  the  time  of  receipt. 

5.  The  deadline  for  receipt  of  an 
application  is  5  p.m.  Central  Daylight 
Time  on  July  28,  2003.  The  application 
deadline  is  firm  as  to  date  and  hour  and 
applies  to  submission  of  the  original 
application  and  two  copies. 

D.  Acknowledgement  of  Applications 

Receipt  of  applications  will  be 
acknowledged  by  e-mail,  whenever 
possible.  Therefore,  each  applicant  is 
encouraged  to  provide  an  e-mail  address 
in  the  application.  If  an  e-mail  address 
is  not  indicated  on  an  application, 
receipt  will  be  acknowledged  by  letter. 
There  will  be  no  notification  of 
incomplete,  unqualified  or  unfunded 
applications  until  the  awards  have  been 
made. 

When  received  by  RMA,  applications 
will  be  assigned  an  identification 
number.  This  number  will  be 
communicated  to  applicants  in  the 
acknowledgement  of  receipt  of 
applications.  An  application 
identification  number  should  be 
referenced  in  all  correspondence 
regarding  the  application.  If  the 
applicant  does  not  receive  an 
acknowledgement  within  15  days  of  the 
submission  deadline,  the  applicant 
should  contact  David  Fulk  at  (816)  926- 
6343. 
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Part  V — Review  Process 

A.  General 


Each  application  will  be  evaluated 
using  a  two-part  process.  First,  each 
application  will  be  screened  by  RMA 
personnel  to  ensure  that  it  meets  the 
objectives  stated  in  part  I.C  and  part  IV. 
Applications  that  do  not  meet  the 
objectives  stated  in  part  I.C  and  all  other 
requirements  in  this  announcement  or 
are  incomplete  will  not  receive  further 
consideration. 

Second,  a  review  panel  will  consider 
the  merits  of  all  applications  that  are 
complete  and  meet  the  objectives  in  part 
I.C  and  all  other  requirements  in  this 
announcement.  The  evaluation  of  each 
application  will  be  conducted  by  a 
panel  of  not  less  than  three  independent 
reviewers.  The  panel  will  be  comprised 
of  representatives  bom  USDA,  other 
federal  agencies,  and  others 
representing  public  and  private 
organizations,  as  needed.  The  narrative 
and  any  appendixes  provided  by  each 
applicant  will  be  used  by  the  review 
panel  to  evaluate  the  merits  of  the 
project  that  is  being  proposed  for 
funding.  The  panel  will  examine  and 
score  applications  based  on  the 
"Evaluation  Criteria  and  Weights" 
contained  in  this  paragraph  B  of  this 
part. 

All  eligible  applications  will  be 
evaluated  using  the  criteria  in  part 
V.B.I.  Applications  must  score  at  least 
32  points  under  these  criteria  in  order 
to  be  to  be  evaluated  further.  All 
applications  scoring  the  required  32 
points  will  be  evaluated  further  under 
part  V.B. 2  through  5.  After  assigning 
points  upon  those  criteria,  applications 
will  be  listed  in  initial  rank  order  and 
presented,  along  with  funding  level 
recommendations,  to  the  Manager  of 
FCIC,  who  will  make  the  final  decision 
on  awarding  of  a  partnership  agreement. 
However,  if  the  Manager  of  FCIC 
determines  that  any  lower  rated 
application  is  sufficiently  similar  to  a 
project  that  has  been  funded  or  has  been 
recommended  to  be  funded  under  this 
announcement  or  any  other  research 
and  development  program,  then  the 
Manager  may  elect  to  not  fund  that 
application  in  whole  or  in  part. 

B.  Evaluation  Criteria  and  Weights 

1.  Research  Objectives — Maximum  40 
points 

The  application  must  receive  a 
minimum  score  of  32  points  under  this 
criterion  in  order  to  be  considered  for 
further  evaluation  and  funding. 
Applications  receiving  less  than  32 
points  will  be  eliminated  and  will  not 
be  evaluated  under  criteria  2  through  5. 


The  proposal  clearly  defines  the 
development,  management  and 
implementation  of  a  risk  management 
tool  designed  to  meet  the  needs  of  the 
producers  outlined  in  the  objectives  in 
part  I.C.  Proposals  that  best  meet  the 
objectives  in  part  I.C  and  are 
innovative,  clear,  concise,  useful  and 
easy  to  understand  will  be  given  the 
highest  score. 

2.  Indication  of  RMA  Involvement  and 
Non-financial  Benefits — Maximum  10 
points 

The  proposal  clearly  indicates  areas  of 
substantial  involvement  by  RMA  and 
clearly  indicates  benefits  derived  from 
the  partnership  that  extends  beyond  the 
financial  benefits  or  funding  of  the 
research  proposal.  Those  proposals  that 
cle^ly  outline  the  involvement  of  RMA 
i|p^l  aspects  of  the  project  and 
demonstrate  non-financial  benefit  will 
receive  the  highest  score.  Examples  of 
non-financial  benefits  would  be  the 
benefits  derived  by  an  educational 
institution  by  providing  research 
opportunities  to  students  or  benefits 
derived  through  the  furtherance  of  an 
organization's  mission. 

3.  Research  Approach,  Methodology,     .i 
Development  and  Implementation — 
Maximum  40  points 

The  proposal  clearly  demonstrates  a 
sound  research  approach  and  defines 
the  methodology  to  be  used  as  well  as 
describes  the  development  and 
implementation  of  the  risk  management 
tool.  Proposals  that  demonstrate  a  clear, 
concise  and  generally  accepted  research 
methodology  and  iimovative  approach 
will  receive  the  highest  number  of 
points. 

4.  Management — Maximum  10  points 

The  proposal  clearly  demonstrates  the 
applicant's  ability  and  resources  to 
coordinate  and  manage  all  aspects  of  the 
.  proposed  research  project.  The 
applicant  whose  approach  is  the  most 
cost  effective  and  optimizes  the  use  and 
effective  application  of  the  funding  will 
receive  the  highest  score. 

5.  Bonus  Points — Maximum  35  points 

Because  sections  522(d)  and  523  of 
the  Act  require  RMA  to  give  priority  for 
risk  management  tools  for  specific    •. 
producers  or  commodities.  15  bonus 
points  are  available  for  proposals  that 
meet  one  or  more  of  these  priorities.  The 
priorities  are  for  projects  that  cover  the 
Priority  Commodities  (defined  in  part 
I.E),  and  wild  salmOn. 

Due  to  the  administrative  burden  of 
administering  these  partnerships,  the 
substantial  involvement  required  and 
RMA's  limited  resources,  20  bonus 
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points  are  available  for  proposals  that 
have  geographic  diversity.  Geographic 
diversity  means  multiple  states  or 
regions  as  defined  by  the  National 
Agricultural  Statistics  Service  and  have 
the  broadest  number  of  producers 
impacted. 

C.  Confidentiality  •    • 

The  names  of  applicants,  the  names  of 
individuals  identified  in  the 
applications,  the  content  of 
applications,  and  the  panel  evaluations 
of  applications  will  all  be  kept 
confidential,  except  to  those  involved  in 
the  review  process,  to  the  extent 
permitted  by  law.  In  addition,  the 
identities  of  review  panel  members  will 
remain  confidential  throughout  the 
entire  review  process  and  will  not  be 
released  to  applicants.  At  the  end  of  the 
fiscal  year,  names  of  panel  members 
will  be  made  available.  However, 
panelists  will  not  be  identified  with  the 
review  of  any  particular  application. 

Part  VI — Additional  Information 

A.  Access  to  Panel  Review  Information 

Upon  written  request,  scores  from  the 
evaluation  panel,  not  including  the 
identity  of  reviewers,  will  be  sent  to  the 
applicant  after  the  review  and  awards 
process  has  been  completed. 

B.  Notification  of  Partnership 
Agreement  Awards  and  Notification  of 
Non-Selection 

Following  approval  of  the 
applications  selected  for  funding,  notice 
of  project  approval  and  authority  to 
draw  down  funds  will  be  made  to  the 
selected  applicants  in  writing.  Within 
the  limit  of  funds  available  for  such 
purpose,  the  awarding  official  of  RMA 
shall  enter  into  partnership  agreements 
with  those  applicants,  whose 
applications  are  judged  to  be  most 
meritorious  under  the  procedures  set 
forth  in  this  announcement.  The 
partnership  agreement  provides  the 
amount  of  Federal  funds  for  use  in  the 
project  period,  the  terms  and  conditions 
of  the  award,  and  the  time  period  for  the 
project. 

The  effective  date  of  the  partnership 
agreement  shall  be  the  date  the 
agreement  is  executed  by  both  parties. 
All  funds  provided  to  the  applicant  by 
FCIC  must  be  expended  solely  for  the 
purpose  for  which  funds  are  obligated 
in  accordance  with  the  approved 
application  and  budget,  the  regulations, 
the  terms  and  conditions  of  the  award, 
and  the  applicability  of  Federal  cost 
principles.  No  commitment  of  Federal 
assistance  beyond  the  project  period  is 
made  or  implied,  as  a  result  of  any 


award  made  pursuant  to  this 
announcement. 

Notification  of  denial  of  funding  will 
be  sent  to  applicants  after  final  funding 
decisions  have  been  made.  Reasons  for 
denial  of  funding  can  include 
incomplete  proposals,  proposals  that 
did  not  meet  the  objectives,  scored  low 
or  were  duplicative. 

C.  Confidential  Aspects  of  Proposals 
and  Awards 

When  an  application  results  in  a 
partnership  agreement,  it  becomes  a  part 
of  the  official  record  of  RMA 
transactions,  available  to  the  public 
upon  specific  request.  Information  that 
the  Secretary  of  Agriculture  determines 
to  be  of  a  confidential,  privileged,  or 
proprietary  nature  will  be  held  in 
confidence  to  the  extent  permitted  by 
law.  Therefore,  any  information  that  the 
applicant  wishes  to  be  considered 
confidential,  privileged,  or  proprietary 
should  be  clearly  marked  within  the 
application,  including  the  basis  for  such 
designation.  The  original  copy  of  a 
proposal  that  does  not  result  in  an 
award  will  be  retained  by  RMA  for  a 
period  of  one  year.  Other  copies  will  be 
destroyed.  Such  a  proposal  will  be 
released  only  with  the  express  written 
consent  of  the  applicant  or  to  the  extent 
required  by  law.  A  proposal  may  be 
withdrawn  at  any  time  prior  to  award. 

D.  Reporting  Document 

Applicants  awarded  a  partnership 
agreement  will  be  required  to  submit 
monthly  progress  and  financial  reports 
(SF-269)  throughout  the  project  period, 
as  well  as  a  final  program  and  financial 
report  not  later  than  90  days  after  the 
end  of  the  project  period. 

E.  Audit  Requirements      " 

Applicants  awarded  the  partnership 
agreements  are  subject  to  audit. 

F.  Prohibitions  and  Requirements  With 
Regard  to  Lobbying 

Section  1352  of  Public  Law  101-121, 
enacted  on  October  23,  1989,  imposes 
prohibitions  and  requirements  for 
disclosure  and  certification  related  to 
lobbying  on  recipients  of  Federal 
contracts,  grants,  cooperative 
agreements,  and  loans.  It  provides 
exemptions  for  Indian  Tribes  and  tribal 
organizations.  Current  and  prospective 
recipients,  and  any  subcontractors,  are 
prohibited  from  using  Federal  funds, 
other  than  profits  from  a  Federal 
contract,  for  lobbying  Congress  or  any 
Federal  agency  in  connection  with  the 
award  of  a  contract,  grant,  cooperative 
agreement,  or  loan.  In  addition,  for  each 
award  action  in  excess  of  $100,000 
($150,000  for  loans}  the  law  requires 


recipients  and  any  subcontractors  (1)  to 
certify  that  they  have  neither  used  nor 
will  use  any  appropriated  funds  for 
payments  of  lobbyists;  (2)  to  disclose  the 
name,  address,  payment  details,  and 
purpose  of  any  agreements  with 
lobbyists  whom  recipients  or 
subcontractors  will  pay  with  profit  or 
other  nonappropriated  funds  on  or  after 
December  22, 1989;  (3)  to  file  quarterly 
updates  about  the  use  of  lobbyists  if 
material  changes  occur  in  their  use.  The 
law  establishes  civil  penalties  for  non- 
compliance. A  copy  of  the  certification 
and  disclosure  forms  must  be  submitted 
with  the  application  and  are  available 
from  David  Fulk  at  the  above  stated 
address  and  telephone  number. 

G.  Applicable  OMB  Circulars 

All  partnership  and  cooperative 
agreements  funded  as  a  result  of  this 
notice  will  be  subject  to  the 
requirements  contained  in  all  applicable 
OMB  circulars. 

Signed  in  Washington.  DC,  on  May  10. 
200.3. 

Ross  I-  Davidson,  Jr., 
Manager.  Federal  Crop  Insurance 
Corporation. 
|FR  Doc.  0.3-14954  Filed  6-12-0;J:  8:45  ain] 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request — FNS-380, 
Worksheet  for  Food  Stamp  Program 
Quality  Control  Reviews 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

action:  Notice. 

SUMMARY:  As  required  by  the  Paperwork 
Reduction  Act  of  1995,  this  notice 
invites  the  general  public  and  other 
public  agencies  to  comment  on  the 
proposed  information  collection  of 
FNS-380,  Worksheet  for  Food  Stamp 
Program  Quality  Control  Reviews. 
DATES:  Written  comments  must  be 
submitted  on  or  before  August  12,  2003. 
ADDRESSES:  Comments  are  invited  on: 
(a)  Whether  the  proposed  collection  of  | 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility;  (b)  the 
■accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 


collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to:  Daniel 
Wilusz,  Chief,  Quality  Control  Branch, 
Program  Accountability  Division,  Food 
and  Nutrition  Service,  U.S.  Department 
of  Agriculture,  3101  Park  Center  Drive, 
Alexandria,  VA  22302. 

All  responses  to  this  notice  will  be 
included  in  the  request  for  OMB's 
approval.  All  comments  will  also 
become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
form  and  instruction  should  be  directed 
to  Daniel  Wilusz,  (703)  305-2460. 
SUPPLEMENTARY  INFORMATION: 

Title:  Worksheet  for  Food  Stamp 
Program  Quality  Control  Reviews. 
OMB  Number  0584-0074. 
Form  Number:  FNS-380. 
Expiration  Date:  November  30,  2003. 
Type  of  Request:  Revision  of  an 
existing  information  collection. 
Abstract:  Form  FNS-380  is  a 
worksheet  used  in  the  Food  Stamp 
Program  to  determine  eligibility  and 
benefits  for  households  selected  for 
review  in  the  quality  control  sample  of 
active  cases.  We  estimate  the  reporting 
burden  for  this  collection  of  information 
averages  8.9764  hours  per  each  States' 
response.  This  includes  the  time  for 
analyzing  the  household  case  record; 
planning  and  carrying  out  the  field 
investigation;  gathering,  comparing, 
analyzing  and  evaluating  the  review 
data  and  forwarding  selected  cases  to 
the  Food  and  Nutrition  Service  for 
Federal  validation.  In  addition  to  the 
State  agency's  burden,  we  also  estimate 
the  average  burden  on  each  household 
to  be  0.50  hours  for  each  of  the 
estimated  54,703  households  being 
interviewed.  This  includes  a  face-to-face 
interview  with  the  Quality  Control 
Reviewer  to  verify  the  identity  and 
existence  of  the  household  and  explore 
the  household  circumstances  affecting 
the  eligibility  and  benefit  level.  We 
estimate  that  the  total  reporting  burden 
associated  with  this  information 
collection  for  both  State  agencies  and 
the  households  is  518,388  hours.  The 
total  recordkeeping  burden  for  the  State 
agency  is  0.0236  hours  per  record. 

We  previously  cleared  the  reporting 
and  recordkeeping  burden  for  this  form 
under  Office  of  Management  and  Budget 
(OMB)  clearance  number  0584-0074. 
OMB  approved  the  burden  through 
November  30,  2003.  Based  on  the  most 
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recent  table  of  active  case  sample  sizes 
and  completion  rates  (FY  2001),  we 
estimate  54,703  FNS-380  worksheets 
and  interviews  will  now  be  completed 
annually.  This  is  an  increase  of  40 
responses  from  the  estimate  made  to 
substantiate  the  current  collection.  This 
estimate  will  also  cause  a  corresponding 
increase  in  the  reporting  and 
recordkeeping  burden.  The  increase  in 
responses  is  a  result  of  an  augmented 
participation  rate  and  is  based  on  a 
statistical  formula.  We  are  requesting  a 
three-year  approval  from  OMB  for  this 
information  collection.  • 

Affected  Public:  Individuals  or 
households;  State  or  local  governments. 

Estimated  Number  of  Respondents:  53 
State  agencies  and  54,703  households. 

Estimated  Total  Number  of  Responses 
Pec  Year:  54,703  responses. 

Estimated  Time  per  Response:  8.9764 
hours  per  State  agency  and  0.50  hours 
per  household. 

Estimated  Total  Annual  Reporting 
Burden:  518,388  hours. 

Estimated  Number  of  Records:  54,703. 

Estimated  Time  per  Recordkeeping: 
.0236  hours. 

Estimated  Total  Annual 
Recordkeeping  Burden:  1,291  hours. 

Estimated  Total  Annual  Reporting 
and  Recordkeeping  Burden:  519.679 
hours. 

Dated:  lune  2.  200.1. 
Roberto  Salazar, 

Administrator,  Food  and  Nutrition  Service. 
|FR  Dof:.  03-14956  Filed  6-12-03;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Red  Pines  EIS  Project,  Nez  Perce 
National  Forest,  Idaho  County,  ID 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice;  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  to  disclose  the  environmental 
impacts  of  implementing  fuel  hazard 
reduction  and  watershed  improvement 
activities  within  the  Red  Pines  project 
area  in  the  Red  River  watershed. 
Individuals  interested  in  actions  of  this 
nature  are  encouraged  to  submit 
comments  and  become  involved  in  the 
planning  process. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  at  the 
address  below  on  or  before  July  14, 
2003. 


ADDRESSES:  Send  written  comments  to 
Bruce  Bernhardt,  Forest  Supervisor, 
Route  2,  Box  475,  Grangeville,  ID  83530. 
FOR  FURTHER  INFORMATION  CONTACT:  Kara 
Chadwick,  Project  Coordinator,  and 
(208) 983-1950. 

SUPPLEMENTARY  INFORMATION:  The  Red 
Pines  project  area  is  located  on  the  Nez 
Perce  National  Forest  in  northern  Idaho 
within  Idaho  County.  The  project  area 
lies  about  34  air  miles  southeast  of 
Grangeville  Idaho  and  three  air  miles 
southeast  of  Elk  City  Idaho.'The  project 
area  encompasses  31,466  acres  and 
includes  Dawson,  Little  Moose,  Blanco 
and  Ditch  Creeks  and  Lower  and  Main 
Red  River  subwater^heds,  and  small 
portions  of  Trail,  Soda  and  Moose  Butte 
Cj^eks  subwatersheds,  which  drain  into 
Red  River,  which  drains  directly  into 
the  South  Fork  Clearwater  River. 

The  actions  proposed  for 
implementation  would  reduce  existing 
and  potential  fuel  loads  through  the 
following  activities: 

A  combination  of  thinning  and/or 
salvaging  and  underbuming  on 
approximately  4,760  acres.  This 
combination  would  result  in  some 
regeneration  (clearcut)  harvest.  A 
combination  of  tractor  and  cable  yarding 
systems  would  be  used. 

Approximately  1 ,645  acres  of 
plantations,  20-50  years  in  age,  would 
be  thinned  and  unde.-burned,  fa^  oring 
fire  resistant  species.  A  combination  of 
tractor  and  cable  yarding  systems  would 
be  used. 

Approximately  100  acres  of  15-20 
year  old  plantations  would  be 
precommercially  thinned. 

Approximately  25  miles  of  temporary 
road  would  be  constructed  to  access  the 
fuel  hazard  reduction  areas  described 
above.  These  roads  would  be 
decommissioned  following  activities. 
Approximately  18  miles  of  existing 
roads  would  be  reconditioned  prior  to 
use  for  fuel  hazard  reduction  activities. 

As  part  of  this  project,  activities 
would  be  implemented  to  meet  Forest 
Plan  requirements  for  upward  trend  in 
fish  habitat  and  water  quality.  The 
following  activities  would  maintain  or 
improve  aquatic  conditions  in  the 
subwatersheds  in  the  project  area: 

Restore  soil  productivity  on  175  to 
350  acres  tlu'ough  soil  restoration 
techniques,  such  as  decompaction, 
revegetation,  and  reestablishing  natural 
drainage  features. 

Reduce  erosion  and  water  quality 
impacts  at  four  inactive  mine  sites, 
using  techniques  such  as  reshaping  of 
disturbed  areas,  soil  amendments, 
revegetation,  and  possibly  treatment  of 
water  draining  from  adits. 

Reduce  sediment  production  from 
existing  and  temporary  roads  planned 
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for  use  in  this  project.  These  activities 
would  include  improving  the  road 
surface,  improving  draiaage  and 
stabilizing  eroding  areas. 

Decommission  40  to  45  miles  of 
existing  road  that  do  not  improve  access 
to  the  area  for  public  recreation  or 
administrative  use,  using  techniques 
ranging  from  abandonment  to 
recontouring. 

Reduce  erosion  and  water  quality 
impacts  from  an  existing  rock  pit. 

Replace  three  culverts  identified  as 
barriers  to  fish  passage. 

Replace  as  many  culverts  (85 
identified)  as  possible  to  prevent  them 
from  becoming  plugged  with  debris. 

Add  large  woody  aebris  to  stream 
channels  where  they  have  been 
determined  to  be  debris  deficient. 

Plant  riparian  areas  with  native 
grasses,  forbs  and  woody  species  where 
needed  to  promote  bank  stability  and/or 
streamsitife  shade. 

Maintain  existing  fish  habitat 
improvement  atiactures  in  the  main 
stem  of  Red  River.  This  would  involve 
mostly  handwork,  but  could  include 
machine  work. 

Improve  two  miles  of  Red  River  and 
one  mile  of  Little  Moose  Creek  by 
placing  large  woody  debris  or  other 
structures  in  the  stream,  remeandering 
selected  channel  reaches,  stabilizing 
banks  and  planting  riparian  areas. 

Improve  dispersed  sites  in  the  Blanco 
area  along  Red  River  by  defining  and 
hcirdening  campsites  to  reduce  sediment 
runoff,  providing  vault-type  toilets  to 
reduce  pollutants  into  Red  River,  and 
providing  a  parking  area,  an  unloading 
ramp,  hitching  rails  and  a  feed  bunk. 

Two  Forest  Plan  amendments  are 
necessary  to  implement  fuel  hazard 
reduction  activities. 

Past  activities  have  caused 
detrimental  soil  disturbance  in  some 
areas  proposed  for  fuel  hazard  reduction 
activities.  The  proposed  amendment 
would  state.  "Where  detrimental  soil 
conditions  from  past  activities  affect  15 
percent  or  less  of  the  activity  area,  a 
cumulative  minimum  of  85  percent  of 
the  activity  area  shall  not  be 
detrimentally  compacted,  displaced,  or 
puddled  upon  completion  of  activities" 
and  "Where  detrimental  soil  conditions 
from  past  activities  affect  more  than  15 
percent  of  the  activity  area,  the 
cumulative  detrimental  soil  disturbance 
from  project  implementation  and  past 
activities  shall  not  exceed  the 
conditions  prior  to  the  planned  activity 
and  shall  provide  a  net  improvement  in 
soil  quality." 

A  second  Forest  Plan  amendment  is 
necessarj'  to  implement  projects  in 
Ditch.  Trail,  Bridge.  Baston  and  Soda 
Creeks  and  in  Upper  and  Main  Red 


River.  Appendix  A  of  the  Frfrest  Plan 
states  that  "Management — derived 
sediment  which  could  affect  fish  habitat 
will  not  be  allowed  until  monitoring 
indicates  that  habitat  has  recovered  to 
planned  levels."  The  proposed 
activities,  including  the  aquatic 
improvement  activities,  are  expected  to 
produce  some  sediment  in  the  short 
term  that  could  affect  fish  habitat, 
however,  the  activitiss  would  be 
designed  to  result  in  an  upward  trend  in 
fish  habitat  conditions  over  time. 

The  following  footnote  would  apply 
to  Siegel,  Deadwood,  Redhorse, 
Dawson,  Moose  Butte.  Ditch.  Trail. 
Otterson.  Bridge,  Upper  Baston.  Soda, 
Shcooner  and  Trapper  Creeks  and 
Upper  Main,  Main,  Lower,  Lower  South 
Fork,  Upper  South  Fork,  Middle  Fork 
and  West  Fork  of  Red  River,  as  listed  in 
Appendix  A  of  the  Nez  Perce  Forest 
Plan: 

"Aquatic  conditions  in  these 
watersheds  have  been  determined  to  fall 
below  levels  needed  to  meet  fish/water 
quality  objectives.  General  forest 
management  activities  can  occur 
concurrently  with  aquatic 
improvements  in  these  watersheds  as 
long  as  an  upward  trend  in  habitat 
carrying  capacity  is  indicated.  Upward 
trend  is  indicated  using  multiple 
sources  of  information  including  stream 
surveys,  monitoring  data,  predictive 
modeling,  literature  reviews  and/or 
professional  judgment.  It  is  not 
specifically  required  that  an  upward 
trend  be  demonstrated  through 
monitoring  prior  to  initiation  of  general 
forest  management  activities." 

Five  subwatersheds  (French  Gulch, 
Lowest  Red  River,  and  Campbell,  Little 
Moose  and  Blanco  Creeks)  within  the 
Red  River  watershed  have  not  been 
rated  for  water  quality  conditions.  Water 
quality  ratings  for  these  subwatersheds 
need  to  be  completed  on  a  site-  or 
project-specific  basis.  If  these 
subwatersheds  are  determined  to  be 
below  objective,  the  footnote  described 
above  would  apply. 

A  scoping  letter  outlining  these 
actions  described  here  is  being  mailed 
to  over  200  interested  individuals  and 
organizations.  In  addition,  the  Red  River 
District  will  host  an  informal,  open 
house  session  the  evening  of  June  17. 
2003  to  answer  questions  and  solicit 
comments  on  the  proposal.  A  field  trip 
to  the  project  area  is  being  planned  for 
August  2003.  The  Draft  Environmental 
Impact  Statement  will  be  mailed  to  all     - 
those  who  responded  during  the 
scoping  period. 

Tne  Intcrdisciplinar\°  Team  has 
identified  five  preliminan*'  issues 
associated  with  potential  effects  on  the 
proposed  activities:  Potential  effects  of 


the  activities  on  lynx  and  lynx  habitat: 
potential  effects  of  the  activities  on  the 
Region  One  listed  sensitive  plant  known 
as  candystick:  potential  effects  of  the 
activities  on  soil  productivity:  potential 
effects  of  the  activities  on  threatened, 
endangered  and  sensitive  fish,  fish 
habitat  and  water  quality:  consistency 
with  the  anticipated  Total  Maximum 
Daily  Load  (TMDL)  for  the  303(d)  listed 
South  Fork  Clearwater  River:  and 
reduction  in  miles  of  road  and  access  to 
the  area. 

The  decision  to  be  made  in  response 
to  this  analysis  include:  (1)  Are  fuel 
hazard  reduction  activities  needed,  and 
if  so,  where,  when  and  how  would  they 
be  implemented?  (2)  What 
transportation  system  is  necessar}'  in  the 
analysis  area  and  how  will  it  be 
managed?  (3)  Are  the  fish  habitat  and 
water  quality  improvement  activities  for 
Forest  Plan  upward  trend  requirements 
needed,  and  if  so,  where,  when  and  how 
would  they  be  implemented?  (4)  What 
mitigation  is  needed  to  assure  forest 
management  activities  are  consistent 
with  the  Nez  Perce  Forest  Plan  and 
environmental  law?  (5)  Are 
amendments  to  the  Nez  Perce  Forest 
Plan  necessary  to  implement  the 
proposed  actions?  (6)  What 
implementation  and  effectiveness 
monitoring  is  needed? 

The  responsible  official  for  this 
project  is  the  Nez  Perce  Forest 
Supervisor.  Comments  to  this  notice 
should  be  sent  to  the  address  and 
contacts  identified  above  and  should  be 
submitted  within  30  days  of  publication 
of  this  notice  in  the  Federal  Register.  A 
Draft  Environmental  Impact  Statement 
(EIS)  is  expected  to  be  available  in 
January  2004  and  a  Final  EIS  in  April 
2004.  Should  an  action  alternative  be 
selected,  implementation  could  be 
initiated  in  fall/winter  2004. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register.  ^ 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agenc;y  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
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until  after  completion  of  the  Rrikl 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts. 

Wisconsin  Heritages.  Inc.  v.  Harris.  490 
F.  Supp.  1334,  1338  (ED.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Ser\ice 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement. 

To  assist  the  Forest  Ser\'ice  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  during  this  scoping  and  on 
the  draft  environmental  impact 
statement  should  be  as  specific  as 
possible.  It  is  also  helpful  if  comments 
refer  to  specific  pages  or  chapters  of  the 
draft  statement.  Comments  may  also 
address  the  adequacy  of  the  draft 
environmental  impact  statement  or  the 
merits  of  the  alternatives  formulated 
and  discussed  in  the  statement. 
(Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  Natior  al 
Environmental  Policy  Act  at  40  CFK 
1503.3  in  addressing  these  points.). 

Dated:  June  .3,  2003. 
Bruce  E.  Bernhardt. 

Fomst  Sufifirvi.-ior.  .Vpz  Purrn  .\ationnl  Fomsl. 
IFR  Doc:.  03-14727  Filed  6-12-O.J:  8:4.")  iiinj 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions 

agency:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

action:  Additions  to  Procurement  List. 


SUMMARY:  This  action  adds  to  the 
Procurement  List  products  and  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  July  13,  2003. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly.  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
November  29,  2002,  March  2«,  and 
April  11,  2003,  the  Committee  for 


Purchase  Froni  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(67  FR  71133,  68  FR  15150.  and  17770/ 
17771)  of  proposed  additions  to  the 
Procurement  List. 

Regulatory  Flexibility  Act  Certification 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  products  emd  services  and  impact  of 
the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  products  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 1  certify  that  the  following  action 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  ^for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
products  and  services  to  the 
Government. 

2  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
products  and  services  to  the 
Government. 

-    3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  and 
services  proposed  for  addition  to  the 
Procurement  List. 
(End  of  Certification) 

Accordingly,  the  following  products 
and  services  are  added  to  the 
Procurement  List: 

Products 

Pnxliii  t/\S.\:  AUiud  Digital  Audio  Labeling 
Sy.stom. 
().>iri-OO-NllJ-022r). 
Pro(lu(l/\S.\:  Aloud  Audio  Liibels. 

().'i).i-00-NIB-0227. 
.VP/\.C:i!nlml  A.s.so(:iiilion  lor  Ihi;  Hliiid  *i 
Visually  Impairod.  Ulica.  Nou  York. 
Contract  Activity  :  Velornns  Alfaiis  N.ilional 

A(  quisilioii  Center.  Mines.  Illinois. 
I^ro(hict/\S.\:  Rough  and  Keadv. 
7fl20-00-NIB-040<)  (Medium). 
7«2()-()0-NIB-0410  (Lirgt). 
.\PA:  New  York  City  Industries  for  the  Blind. 

Inc..  Brooklyn.  New  Yoik. 
Contract  .4(7/\  //y.-OITice  Supplies  St  Paper 
Products  Ac<|uisilion  C;«!iiler.  New  York. 
New  S'ork. 

Services 

Sen  ice  7>7«','Z.oro//t>M. Ciistodial  Service 
(.SH) 
Federal  Building  #2.  Food  Court 
Federal  Building  #2.  live  .Star  Evpresso 

ClolToe  Bar 
Pentagon  Building,  Au  Boil  Pain 


Pentagon  Building.  BC  Cafe 
Pentiigon  Building.  f:omn)oii  area 

rest  looms 
Pentagon  Building.  Corridor  1  I'ooil  Court 
Pentagon  BuiUling.  Corridor  10  Food  Court 
Pentagon  Building.  Coiridor  O'lO  .\pirv. 

Five  .StarF^xpresso  Colftje  Bin- 
Pentagon  Building.  (Jreaseand  Caih.ige 

Room 
Pentagon  Building.  Loading  do(  k.  1st 

Floor.  Wiidge  1 
Pentagon  Building.  Pentagon  Dining  Rooni 

and  Kile  hen 
Pentagon  Building.  Production  Kitchen 
Pt!ntag<}n  Building.  Wedge  1  Food  Court 
Pentagon  Buililing.  Common,an!a  .stairs 
and  corridors.  Isl  Floor.  2ntl  Floor.  .Jrd 
Floor.  Washington.  IX-.. 
.VP/^.Tlie  Chimes.  Inc..  Baltimore.  Marvland. 
Contract  Aclivily:  Na\  v  Exchange  Serv  ic:e 
Command  (NEXCOM).  Virginia  Beai:h. 
Virginia. 
Sonicc  Tyi>c/lxM:atinn: Oounds 

Maintenanct!.  IISD.A.  Forest  Service 
Offii  0.  Beaverhead-Deerlodge  National 
Forest.  Butte.  Montana. 
XPA:  BSWs  Inc..  Butte.  Montana. 
Contract  Activity:  CSDA-l  IS  Fimi^t  i>ei  v  ice. 

Butte.  Montana. 
Si!r\i(f;  Typif/U)cation:  Installatio'i  Support 

Services.  Fort  Hood.  Texas. 
XPA:  Training.  Rehabilitation.  & 
Development  Institute.  In«:..  Saii 
Antonio.  Texas. 
Contract  Activity:  III  Corps  and  lorl  Hi»d 
Contracting  Command.  Fort  Hood. 
Texas. 
Srnici^  Tyfn'/Lncation:  )anitorial/( aistodial. 
.Armed  I'ones  Reserve  C:eiiter.  Yakima. 
Washington. 
XPA:  Yakima  Specialties.  Inc..  Yakima. 

Washington. 
Contract  Activity:  *inyn\  Facilities 

Engineering  Command — Evcrell.  Everett. 
Washington. 
Si'niic  T\ pc/Ijocation:  Janitorial/Ciustodial. 
U.S.  Ceological  Survey.  Klamath  Field 
Office;.  Klam.ith  F«lls.  ()ri!gon. 
.YPA.  Klamath  County  Mental  Health. 

Klamath  Falls.  Oregon. 
Contrait  .\(livity:  L.S.  t;eol<.gi(  ,d  Suive>. 

Sacramento.  Califonii.t 
Sonici;  Typc^Localion:  Operation  of 

Masking/ Taping  .Serviciu  Tolnhanna 
.\rmy  Depot.  Tobvhanna.  Pcnnsv  Ivania. 
.VR4.  The  Bmnlt;y  Workshop  of  the  Pixitmos. 

Inc..  .Stroiidshurg.  Pennsv  Ivania. 
Control  t .  \cli\  ity:  I'ohv  hauna  .\rmv  Depot.    . 
Tolivhanna.  Pennsylvania. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  mav 
be  exercised  under  those  contracts. 

Sheryl  D.  Kennerly. 

Dircttor.  infornuition  ManagvmcHt. 

II  R  D()<  .  1)  t-l,-,022  Filed  0-12-0.1:  8.4.»  ani| 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletions 

agency:  {^iommittee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to  and 

deletions  from  Procurement  List. 


SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  products 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  products  previously  furnished  by 
such  agencies. 

Comments  Must  Be  Received  On  or 
Before:  ]uly  13.2003. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Jefferson  Plaza  2.  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly.  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C 
47(a)(2)  ind  41  CFR  .'il-2.3.  Its  purpose 
is  to  prox'ide  interested  persons  an 
opportunity  to  submit  comments  on  the 
proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  for  each  product  or  service  will 
be  required  to  procure  the  products 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

Regulatory  Flexibility  Act  Certification 

•     I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  products  to  the  Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  products  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited. 


Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 
(End  of  Clause) 

The  following  products  are  proposed 
for  addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Products 

Produrl/NSX:  Candio 

:r  X  ;r  Pillnr.  Gardenia/M.R.  4H1 
3'  X  3"  Pillar.  Vanilla/M.R.  480 
(i"  X  3"  Pillar.  (Jardenia/M.R.  483 
fi"  X  3"  Pillar.  Vanilla/M.R.  482 
lar.  L,avendnr/M.R.  48.5 
jar.  Vanilla/M.R.  484 
SPA:  South  Texas  Lighthouse  for  Ihi;  filiiul. 

Corpus  Christi.  Texas. 
Contract  Activity:  Defense  Commissary 

Agency  (DeC;A),  Ft.  Lee.  Virginia. 
Producl/MSS:  Pen.  Gel  Ink,  Aristocrat. 
7.i20-00-NIB-14fil  (Bla<  k  Ink). 
7.520-00-N1B-1481  (Dlue  Ink).  . 

NPA:  Industries  of  the  Blind.  Inr... 

Greensboro.  North  C;arolina. 
Contract  Activity:  Office  Supplies  &  Paper 
Products  Acquisition  Center.  New  York. 
New  York. 
Prorfi/r/AVSV.  Pen.  Gel.  Executive. 

7.S20-00-NIB-14«)l. 
NPA:  VVe.st  Texas  Lighthou.se  for  the  Blind. 

San  Angelo.  Texas. 
Contract  Aclivily:  Office  Supplies  &  Paper 
Products  Acquisition  Center.  New  York, 
New  York. 

Deletions 

Regulatory  Flexibility  Act  Certification 

1  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  products  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  proposed 
for  deletion  from  the  Procurement  List. 
(End  of  Clause) 

The  following  products  are  proposed 
for  deletion  from  the  Procurement  List: 

Products 

Producl/NSN:  Cleaning  Compound/7930-01- 
37.3-8846 

Product/NSN:  Gleaning  Compound/7930-01- 
373-8847 

Product/NSN:  C:ieaning  Gompound/7930-01- 
373-8850 

Prodiict/\SN:  Cleaning  Compound/7930-01- 
398-0943 

Pruducl/NSS:  Cleaning  Compound/7930-01- 


398-0«Mfi 
Pimluct/NSN:  Detergent.  General  Purpose/ 

7930-00-.'>l  5-2477 
Pmdiict/NSN:  Detergent.  (General  Purpose/ 

7930-00-526-2919 
Pmduct/NSN:  Detergent.  General  Purpose/ 

7930-00-526-2920 
Prnducl/NSN:  Detergent.  General  Purpose/, 

7930-00-527-1207 
Prorfi/rf/iVSN;  Detergent.  General  Purpose/ 

79.30-00-.527-1237 
Product/NSN:  Detergent.  General  Purpose/ 

79.30-00-530-8067 
Prodtirt/NSN:  Diitergent.  General  Purprise/ 

7930-00-985-6945 
Product/NSN:  Detergent.  General  Purpo.se/ 

7930-00-985-6946 
Product/NSN:  Detergent.  Laundry/7930-01- 
045-3515 
Product/NSN:  Detergent,  Laundrv/7030-01- 

045-3517 
NPA:  Lighthouse  for  the  Blind.  St.  Ixiuis. 

Missouri. 
Contract  Activity:  GSA.  Southwe.st  Supply 

Center.  Fort  Worth,  Texas. 

Sheryl  D,  Kennerly, 

Din^ctor.  Information  Managf^niHnt. 

(FR  Doc.  03-1.5023  Filed  6-12-03;  8:45  am| 

BILUNG  CODE  6353-01 -P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Publib  Meeting 
of  the  Central  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and  ^ 

regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  conference  call  of  the 
(Alabama.  Arkansas.  Louisiana  and 
Mississippi)  will  convene  at  1:30  p.m. 
and  adjourn  at  3  p.m.  on  Monday,  June 
30.  2003.  The  purpose  of  the  conference 
call  is  to  meet  regarding  meaningful/ 
measurable  outcomes. 

This  conference  call  is  available  to  the 
public  through  the  following  call-in 
number:  1-800-659-8294,  access  code 
17430346.  Any  interested  member  of  the 
public  may  call  this  number  and  listen 
to  the  meeting.  Callers  can  expect  to 
incur  charges  for  calls  not  initiated 
using  the  supplied  call-in  number  or 
over  wireless  lines  and  the  Commission 
will  not  refund  any  incurred  charges. 
Callers  will  incur  no  charge  for  calls 
using  the  call-in  number  over  land-line 
connections.  Persons  with  hearing 
impairments  may  also  follow  the 
proceedings  by  first  calling  the  Federal 
Relay  Service  at  1-800-977-8339  and 
providing  the  Service  with  the 
conference  call  number  and  access  code. 

To  ensure  that  the  Commission 
secures  an  appropriate  number  of  lines 
for  the  public,  persons  are  asked  to 
register  by  contacting  Farella  Robinson, 
Civil  Rights  Analyst  of  the  Central 
Regional  Office,  913-551-1400  (TDD 


Federid  Register  /  Vol.  68,  No.  1147  Friday,  June  13/2003/Nolicei 


35381 


913-551-1414).  by  4  p.m.  on  Friday, 
June  27.  2003. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  in  Washington,  IX],  June  5,  2003. 
Ivy  L.  Davis, 

C/jie/.  Regional  Programs  Coordination  Unit. 
[FR  Doc.  03-14944  Filed  6-12-03;  8:45  am] 
atUJNG  CODE  633S-01-P 


COMMISSION  ON  aVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Southeastern  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  conference  call  of 
subcommittees  of  the  Advisory 
Committees  to  the  Commission  from  the 
southern  region  (Florida,  Georgia, 
Kentucky,  North  Carolina,  South 
Carolina  and  Tennessee)  will  convene  at 
2  p.m.  and  adjourn  at  3  p.m.  on 
Thursday,  June  12,  2003.  The  purpose  of 
the  conference  call  is  to  discuss  ways  in 
which  the  Advisory  Committees  can 
achieve  meaningful  outcomes  when 
considering  civil  rights  issues  in  their 
respective  states. 

This  conference  call  is  available  to  the 
public  through  the  following  call-in 
number:  1-800-659-1145,  access  code 
17256829.  Any  interested  member  of  the 
public  may  call  this  number  and  listen 
to  the  meeting.  Callers  can  expect  to 
incur  charges  for  calls  not  initiated 
using  the  supplied  call-in  number  or 
over  wireless  lines  and  the  Commission 
will  not  refund  any  incurred  charges. 
Callers  will  incur  no  charge  for  calls 
using  the  call-in  number  over  land-line 
connectioYis.  Persons  with  hearing 
impairments  may  also  follow  the 
proceedings  by  first  calling  the  Federal 
Relay  Service  at  1-800-977-8339  and 
providing  the  Service  with  the 
conference  call  number  and  access  code. 

To  ensure  that  the  Commission 
secures  an  appropriate  number  of  lines 
for  the  public,  persons  are  asked  to 
register  by  contacting  Bobby  Doctor, 
Director  of  the  Southern  Regional 
Office,  404-562-7000  (TDD  400-562- 
7004),  by  4  p.m.  on  Wednesday,  June 
11,2003. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  in  Washington,  DC,  June  2,  2003. 
Ivy  L.  Davis, 

Ctiief  Regional  Programs  Coordination  Unit. 
[FR  Doc.  03-14946  Filed  6-12-03;  8:45  am] 
BILUNG  CODE  6335-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Pennsylvania  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  press  conference  and 
briefing  session  of  the  Pennsylvania 
Advisory  Committee  will  convene  at 
9:30  a.m.  and  adjourn  at  3:30  p.m. 
(e.d.t)  on  Thursday,  June  26,  2003,  at 
the  City  Council  Chambers,  City-County 
Building,  414  Grant  Street,  Pittsburgh, 
Pennsylvania  15219.  The  Advisory 
Committee  will  hold  a  press  conference 
to  promote  the  dissemination  in  the 
Pittsburgh  region  of  its  report.  Barriers 
Facing  Minority  and  Women  Owned 
Businesses  in  Pennsylvania,  released  in 
Philadelphia  in  August  2002.  The 
Committee  will  also  hold  a  briefing 
session  with  community 
representatives,  state  and  local  officials, 
and  minority-  and  women-owned 
business  owners  to  discuss  issues  raised 
in  the  report  that  are  unique  to  the 
Pittsburgh/Allegheny  county  area. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Marc 
Pentino  of  the  Eastern  Regional  Office  at 
202-376-7533  (TDD  202-376-8116). 
Hearing  impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  office  at 
least  ten  (10)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  in  Washington,  DC,  June  5.  2003. 
Ivy  L.  Davis, 

Chief.  Regional  Programs  Coordination  Unit.    " 
[FR  Doc.  03-14945  Filed  6-12-03;  8:45  amj 

BILUNG  CODE  6335-01-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 
[Doclcet  No.  030505114-3144-02] 

Best  Practices  for  Exporters/Re- 
Exporters  and  Trade  Facilitation/ 
Freight  Forwarding  Companies 
Regarding  the  Transit,  Transshipment, 
and  Reexport  of  Dual-Use  Hems; 
Correction 

agency:  Bureau  of  Industry  and 
Security,  Department  of  Commerce. 
ACTION:  Notice  of  inquiry;  correction. 

SlrtlMARY:  The  Bureau  of  Industry  and 
Security  published  a  notice  in  the 


Federal  Register  of  May  16.  2003  (63  FR 
26567)  requesting  comments  on  the 
proposed  "Best  Practices  for  Exporters/ 
Reexports  and  Trade  Facilitation/ 
Freight  Forwarding  Companies 
Regarding  the  Transit,  Transshipment, 
and  Reexport  of  Dual-Use  Items."  That 
notice  cdntained  an  incorrect  date 
within  which  comments  were  to  be 
submitted.  This  document  corrects  the 
date  for  the  submission  of  comments. 
DATES:  Comments  on  the  proposed  Best 
Practices  must  be  received  by  July  16. 
2903. 

ADDRESSES:  Comments  on  the  proposed 
Best  Practices  may  be  submitted  by  e- 
mail  to  rcupitt@bis.doc.gov,  by  fax  at 
(202)  482-2387, or  on  paper  to  Rick 
Cupitt,  Office  of  the  Under  Secretary'  for 
Industry  and  Security,  Bureau  of 
Industry  and  Security,  Room  H3898, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington.  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Cupitt.  Office  of  the  Under  Secretary  for 
Industry  and  Security  at 
rcupitt@bis.doc.gov  or  (202)  482-1459. 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Industry  and  Security 
published  a  document  in  the  Federal 
Register  of  May  16.  2003  (63  FR  26567). 
requesting  comments  on  the  proposed 
"Best  Practices  for  Exporters/Reexports 
and  Trade  Facilitation/Freight 
Forwarding  Companies  Regarding  the 
Transit,  Transshipment,  and  Reexport  of 
Dual-Use  Items."  The  notice 
inadvertently  stated  that  comments 
were  to  submitted  by  June  16,  2003. 
That  date  was  incorrect  and  the  public 
is  advised  that  the  comment  period  will 
close  on  July  16,  2003. 

Dated:  June  9,  2003. 
Kenneth  I.  Juster, 

Under  Secretary  for  Industry  and  Security. 
[FR  Doc.  03-15024  Filed  6-12-03:  8:45  amJ 

BILUNG  CODE  3S10-33-W 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-1 22-845;  A-1 22-847;  C-1 22-846;  C-122- 
848] 

Notice  Of  Postponement  of  Final 
Antidumping  Determinations  and 
Extension  of  Provisional  Measures  and 
Postponement  of  Final  Countervailing 
Duty  Determinations:  Certain  Durum 
Wheat  and  Hard  Red  Spring  Wheat 
from  Canada 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


35382 


Federal  Register / Vol.  68.  No.  114 /Friday.  June  13,  2003 /Notices 


EFFECTIVE  DATE:  June  13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Santoboni  (AD)  or  Geoffrey  Craig  (CVD). 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.  Washington, 
DC  20230;  telephone:  (202)  482^194 
and  (202)  482-5256,  respectively. 

Postponement  of  Final  Determinations 
and  Extension  of  Provisional  Measures 

On  May  1,  2003,  the  Department  of 
Commerce  ("the  Department")  issued  its 
affirmative  preliminary  determinations 
in  the  antidumping  duty  investigations 
of  certain  durum  wheat  and  hard  red 
spring  wheat  from  Canada  (see  Notice  of 
Preliminary  Determinations  of  Sales  at 
Less  Than  Fair  Value:  Certain  Durum 
Wheat  and  Hard  Red  Spring  Wheat  from 
Canada,  BS  FR  24707  (May  8,  2003)). 
This  notice  stated  we  would  issue  our 
final  deliirminations  in  these 
investigations  within  75  days  of  the  date 
of  these  preliminary  determinations. 

On  May  16.  2003,  in  accordance  with 
section  735(a)(2)(A)  of  the  Tariff  Act  of 
1930,  as  amended  ("the  Act ')  and  19 
CFR  351. 210(b)(2)(ii),  the  sole 
respondent  in  these  investigations,  the 
Canadian  Wheat  Board  ("CWB "), 
requested  a  37-day  postponement  of  the 
final  determinations  in  the  antidumping 
duty  investigations  of  durum  wheat  and 
hard  red  spring  wheat  from  Canada.  The 
CWB  also  requested  that  the  Department 
extend  provisional  measures  from  four 
months  for  an  additional  37  days,  in 
accordance  with  section  733(d)  of  the 
Act  and  19  CFR  351.210(e)(2). 
Furthermore,  the  CWB  reserved  the 
right  to  request  an  additional  extension 
of  the  final  determinations  for  up  to  the 
full  60  days,  or  135  days  after  the 
publication  date  of  the  preliminary 
determinations,  under  section  735(a)(2) 
of  the  Act.  Because  the  preliminary 
determinations  for  Canada  were 
affirmative,  the  CWB's  request  serves  as 
an  adequate  basis  upon  which  the 
Department  may  extend  the  final 
determinations. 

As  no  compelling  reason  exists  for 
denying  the  request  for  postponement, 
we  are  extending  these  final 
determinations  to  not  later  than  112 
days  after  the  date  of  publication  of  the 
preliminary  determinations  (i.e..  not 
later  than  August  28,  2003).  Suspension 
of  liquidation  will  be  extended 

accordingly- 
Further,  because  the  final 
determinations  in  the  countervailing 
duty  investigations  of  durum  wheat  and 
hard  red  spring  wheat  from  Canada  have 
been  aligned  with  the  final 
determinations  in  the  antidumping  duty 
investigations  of  durum  wheat  and  hard 


red  spring  wheat  from  Canada  (see 
Preliminary  Affirmative  Countervailing 
Duty  Determinations  and  Alignment  of 
Final  Countervailing  Duty 
Determinations  With  Final  Antidumping 
Duty  Determinations:  Certain  Durum 
Wheat  and  Hard  Red  Spring  Wheat  from 
Canada,  68  FR  11374  (March  10,  2003)), 
we  are  postponing  the  final 
determinations  in  the  countervailing 
duty  investigations  until  August  28, 
2003,  accordingly. 

This  notice  of  postponement  is 
published  pursuant  to  section  735(a)  of 
the  Act  and  19  CFR  351.210(g). 

Dated:  May  29.  2003. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

IFR  Do<:.  03-14981  Filed  6-12-0.1;  8:45  am) 

BILUNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-«36] 

Notice  of  Extension  of  Time  Limit  of 
Final  Results  of  New  Stiipper  Review: 
Glycine  from  the  People's  Republic  of 
China 

agency:  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  final  results  of  the  new 
shipper  review  of  the  antidumping  duty 
order  on  glycine  from  the  People's 
Republic  of  China  (PRC)  until  no  later 
than  August  8,  2003.  The  period  of 
review  is  March  1,  2001,  through 
February  28.  2002.  This  extension  is 
made  pursuant  to  section 
751(a)(2)(B)(iv)ofthe  Tariff  Act  of  1930, 
as  amended  (the  Act). 
EFFECTIVE  DATE:  June  13,  2003 
FOR  FURTHER  INFORMATION  CONTACT:  Scot 
Fullerton  or  Matthew  Renkey,  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington  DC.  20230;  telephone: 
(202) 482-1386  or  (202) 482-2312. 
respectively. 

SUPPLEMENTARY  INFORMATION: 

Statutory  Time  Limits 

Se<;tion  751(a)(2)(B)(iv)  of  the  Act 
requires  the  Department  to  issue  the 
final  results  of  a  new  shipper  review 
within  90  days  after  the  date  On  which 
the  preliminary  results  were  issued. 
However,  if  the  Department  determines 
the  issues  are  extraordinarily 


complicated,  section  751(a)(2)(B)(iv)  of 
the  Act  allows  the  Department  to  extend 
the  deadline  for  the  final  results  to  up 
to  150  days  after  the  date  on  which  the 
preliminary  results  were  issued. 

Background 

On  May  1,  2002,  the  Department 
received  a  properly  filed  request  for  a 
new  shipper  review  from  Tianjin 
Tiancheng  Pharmaceutical  Co.,  Ltd. 
(TTPC)  for  the  antidumping  duty  order 
on  glycine  from  the  PRC.  On  May  24, 

2002,  the  Department  published  its 
initiation  of  this  new  shipper  review  for 
the  period  March  1,  2001,  through 
February  28,  2002.  See  Glycine  from  the 
People's  Republic  of  China:  Initiation  of 
Antidumping  New  Shipper  Review,  67 
FR  36572  (May  24,  2002).  The 
Department  completed  the  preliminary 
results  of  this  new  shipper  review  on 
March  11,  2003.  See  Notice  of 
Preliminary  Results  of  Antidumping 
Duty  New  Shipper  Review:  Glycine  from 
the  People's  Republic  of  China,  68  FR 
13669  (March  20,  2003).  Without  an 
extension,  the  final  results  of  this  new 
shipper  review  would  be  due  on  June  9, 
2003. 

Extension  of  Time  Limits  for 
Preliminary  Results 

Pursuant  to  section  751(a)(2)(B)(iv)  of 
the  Act,  the  Department  may  extend  the 
deadline  for  completion  of  the  final 
results  of  a  new  shipper  review  if  it 
determines  that  the  case  is 
extraordinarily  complicated.  The 
Department  has  determined  that  this 
case  is  extraordinarily  complicated 
because  of  the  issues  that  must  be 
addressed,  and  the  final  results  of  this 
new  shipper  review  cannot  be 
completed  within  the  statutory  time 
limit  of  90  days. 

Both  respondent  and  petitioner 
submitted  new  factual  information  in 
their  case  and  rebuttal  briefs  past 
established  deadlines.  After  reviewing 
the  briefs  and  deciding  what  constituted 
new  factual  information,  the 
Department  instructed  parties  to  refile  . 
their  case  and  rebuttal  briefs  on  May  16, 

2003.  In  addition,  the  Department 
became  aware  of  a  clerical  filing  error  in 
petitioners'  April  25,  2003  submission. 
Tho  correction  of  this  error  on  May  19, 
2003,  which  resulted  in  new  factual 
information  submitted  with  the 
agreement  of  the  Department, 
necessitated  the  opportunity  for 
respondent  to  rebut  this  information 
within  10  days. 

The  refiling  of  a  number  of  documents 
in  this  review  pre.sent  the  Department 
with  limited  time  in  which  to  evaluate 
the  arguments  contained  therein  and 
come  to  a  decision  by  the  current 
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deadline  of  June  9,  2003.  These 
arguments  pertain  to,  among  other 
things,  the  bona  fides  of  TTPC's  U.S. 
sales,  and  the  selection  from  a  multitude 
of  potential  sources  of  the  appropriate 
surrogate  values  to  be  used  for  the 
financial  ratios  in  calculating  normal 
value.  Therefore,  in  accordance  with 
section  751(a)(2)(B)(iv)  of  the  Act  and  19 
CFR  351.214(i)(2),  the  Department  is 
extending  the  time  limit  for  the 
completion  of  final  results  for  an 
additional  60  days.  The  final  results  will 
now  be  due  no  later  than  August  8, 
2003. 

This  notice  is  published  pursuant  to 
sections  751(a)(2)(B)  and  777(i)(l)  of  the 
Act. 


Dated:  June  6,  2003. 
Barbara  E.  Tillman, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration.  Group  III. 
IFR  Doc.  03-14978  Filed  6-12-03;  8:45  am] 
BILUNG  CODE  351(M}S-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-«78] 

Notice  of  Amended  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Saccharin  From  the 
People's  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  June  13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Hoadley  (Suzhou  Fine  Chemicals 
Group  Co.,  Ltd.)  at  (202)  482-3148, 
Javier  Barrientos  or  Jessica  Burdick 
(Shanghai  Fortune  Chemical  Co.,  Ltd.) 
^t  (202)  482-2243  and  (202)  482-0666, 
or  Sally  C.  Gannon  at  (202)  482-0162; 
Office  of  AD/CVD  Enforcement  VII, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W.,  Washington 
D.C.  20230. 

CORRECTION 

On  May  20,  2003,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  the  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Saccharin  From  the 
People's  Republic  of  China  (68  FR 
27530)  (Final  Determination).  In  the 
Final  Determination,  the  Department 
inadvertently  typed  an  incorrect  rate  for 
the  People's  Republic  of  China  (PRC)- 
wide  rate.  The  PRC-wide  rate  of  329.94 
percent,  as  set  forth  in  the  Final 
Determination  of  Saccharin  from  the 


People's  Republic  of  China:  Analysis  of 
Adverse  Facts  Available  Rate, 
Memorandum  from  Javier  Barrientos, 
through  Mark  Hoadley,  to  the  File  (May 
12,  2003),  and  its  attachments,  is  the 
correct  PRC-wide  rate,  rather  than  the 
rate  of  329.33  percent  published  in  the 
Final  Determination. 

Thus,  we  are  issuing  this  amended 
final  in  accordance  with  section 
351.224(e)  of  the  Department's 
regulations,  which  states  that  the 
Department  will  correct  any  ministerial 
error  by  amending  the  final 
determination.  See  19  CFR  351.224(e). 
Under  the  regulations,  a  ministerial 
error  includes  mistakes  in  "addition, 
subtraction,  or  other  arithmetic 
function,  clerical  error  resulting  from 
inaccurate  copying,  duplication,  or  the 
like."  See  19  CFR  351.224(f).  Therefore, 
the  clerical  error  in  the  PRC-wide  rate 
in  the  Final  Determination  qualifies  as 
a  ministerial  error  and  will  be  corrected 
in  accordance  with  section  351.224(e)  of 
the  Department's  regulations. 

Suspension  of  Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  we  are  directing  the 
U.S.  Bureau  of  Customs  and  Border 
Protection  (BCBP)  to  continue  to 
suspend  liquidation  of  all  entries  of 
saccharin  from  the  PRC.  For  the  PRC- 
wide  entity,  the  BCBP  shall  require  a 
cash  deposit  or  the  posting  of  a  bond 
based  on  the  estimated  weighted- 
average  dumping  margin  shown  above. 
These  suspension-of-liquidation 
instructions  will  remain  in  effect  until 
further  notice. 

International  Trade  Commission 
Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  of  our 
amended  determination. 

We  are  issuing  and  publishing  this 
determination  in  accordance  with 
sections  735(d)  and  777(i)(l)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 

Dated:  June  6,  200.3. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  03-14980  Filed  6-12-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

tA-570-806] 

Notice  of  Final  Results  of 
Administrative  Review:  Silicon  Metal 
from  the  People's  Republic  of  China 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce 
SUMMARY:  SUMMARY:  On  March  10. 
2003,  the  Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  review  of  the  antidumping 
duty  order  on  silicon  metal  from  the 
People's  Republic  of  China  (PRC)  (68  FR 
11369).  The  review  covers  one 
manufacturer,  Groupstars  Chemical  Co., 
Ltd.  (Shandong)  (Groupstars),  and  its 
exports  of  the  subject  merchandise  to 
the  United  States  during  the  period  June 
1,2001  through  May  31.  2002. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  of  review.  We 
received  no  comments  from  any  of  the 
parties. 

EFFECTIVE  DATE:  June  13,  2003 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Renkey.  Office  of  AD/CVD 
Enforcement  VII,  Import 
Administration,  International  Trade 
^  Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington  DC.  20230; 
telephone:  (202)  482-2312. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  published  in  the 
Federal  Register  an  antidumping  duty 
order  on  silicon  metal  from  the  PRC  on 
June  10,  1991.  See  Antidumping  Duty 
Order:  Silicon  Metal  from  the  People's 
Republic  of  China.  56  FR  26649  (June 
10,  1991).  On  June  21,  2002,  Groupstars. 
a  Chinese  exporter  of  silicon  metal, 
submitted  a  timely  request  for  the 
Department  to  conduct  an 
administrative  review  for  the  period 
June  1,  2001  through  May  31,  2002.  On 
July  18,  2002,  the  Department  initiated 
an  administrative  review  covering  the 
period  June  1,  2001  through  May  31, 
2002.  See  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part,  67  FR  48435  (July  24,  2002). 

On  August  21,  2002^  the  Department 
sent  Groupstars  the  standard  non- 
market-economy  antidumping 
questionnaire.  The  deadline  for 
responding  to  the  questionnaire  was 
September  27,  2002.  As  of  October  18,    • 
2002,  the  Department  still  had  not 
received  a  response  from  Groupstars,  or 
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a  letter  requesting  an  extension  of  the 
deadline.  See  Memorandum  to  File 
through  Maureen  Flannery,  Program 
Manager,  from  Matthew  Renkey. 
Analyst:  Status  of  Questionnaire 
Response:  SiHcon  Metal  from  the 
Peoples  Republic  of  China  (PRC), 
Administrative  Review  6/1/01-5/31/02. 
dated  October  18.  2002.  On  October  30, 
2002,  the  Department  received  a  letter 
from  counsel  for  Groupstars  informing 
us  that  they  were  withdrawing  from 
representation  of  Groupstars  because 
they  were  also  unsuccessful  in  eliciting 
a  response  from  the  company  regarding 
the  substantive  nature  of  this  ca.se. 

On  March  10,  2003,  the  Department 
published  the  preliminary  results  of 
review  of  the  antidumping  duty  order 
on  silicon  metal  from  the  PRC  (68  FR 
11369).  The  Department  has  now 
completed  this  review  in  accordance 
with  Section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

Scope  of  the  Antidumping  Duty  Order 

The  product  covered  by  the  order 
consists  of  silicon  metal  containing  at 
least  96.00  but  less  than  99.99.  percent 
of  silicon  by  weight,  and  silicon  metal 
with  a  higher  aluminum  content 
containing  between  89  and  96  percent 
silicon  by  weight. 

The  merchandise  is  currently 
classifiable  under  item  numbers 
2804.69.10  and  2804.69.50  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  as  a  chemical 
product,  but  is  commonly  referred  to  as 
a  metal.  Semiconductor-grade  silicon 
(silicon  metal  containing  by  weight  not 
less  than  99.99  percent  of  silicon  and 
provided  for  in  subheading  2804.61.00 
of  the  HTSUS)  is  not  subject  to  this 
order.  This  order  is  not  limited  to 
silicon  metal  used  only  as  an  alloy  agent 
or  in  the  chemical  industry.  Although 
the  HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
is  dispositive. 

Final  Results  of  Review 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  The  Department 
received  no  comments.  Accordingly,  we 
continue  to  find  that  a  margin  of  139.49 
percent  should  be  assigned  to 
Groupstars  for  the  period  June  1 ,  2001 
through  May  31,  2002.  The  Department 
will  issue  assessment  instructions 
directly  to  the  U.S.  Bureau  of  Customs 
and  Border  Protection  (BCBP). 

Duty  Assessment  and  Cash  Deposit 
Requirement 

The  Department  shall  determine,  and 
BCBP  shall  assess,  antidumping  duties 


on  all  appropriate  entries.  The 
Department  will  issue  appropriate 
assessment  instructions  directly  to 
BCBP  within  15  days  of  publication  of 
the  final  results  of  review.  Furthermore, 
the  following  deposit  rates  will  be 
effective  with  respect  to  all  shipments  of 
silicon  metal  from  the  PRC  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this  review, 
as  provided  for  by  section  751(a)(2)(C) 
of  the  Act:  (1)  the  cash  deposit  rate  for 
the  reviewed  company  listed  above  will 
be  the  rate  for  that  firm  established  in 
the  final  results  of  this  review;  (2)  for 
companies  previously  found  to  be 
eligible  for  a  separate  rate  and  for  which 
no  review  was  requested,  the  cash 
deposit  rate  will  be  the  rate  established 
in  the  most  recent  review  of  that 
company;  (3)  for  all  other  PRC  exporters 
of  subject  merchandise,  the  cash  deposit 
rate  will  be  the  PRC-wide  rate  of  139.49 
percent;  and  (4)  the  cash  deposit  rate  for 
non-PRC  exporters  of  subject 
merchandise  from  the  PRC  will  be  the 
rate  applicable  to  the  PRC  supplier  of 
that  exporter.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Notification  of  Interested  Parties 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  section  351.402(f)(2)  of  the 
Department's  regulations  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  section  351.305(a)(3)  of  the 
Department's  regulations.  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(3)(A)  and  777(i)(l)  of  the  Act. 


Dated:  fiine  6.  200.3. 
loseph  A.  Spetrini, 

Acting  AssislanI  St^crftnry  for  Inifiort 

Adminisli^lion. 

|FR  Do«:.  03-14979  Filed  0-12-0.1:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-583-815] 

Certain  Welded  Stainless  Steel  Pipe 
From  Taiwan;  Notice  of  Amended  Final 
Results  of  Antidumping  Duty 
Administrative  Review  Pursuant  to 
Rnal  Court  Decision 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  amended  final  results 
of  antidumping  duty  administrative 
review  pursuant  to  final  court  decisions. 

EFFECTIVE  DATE:  June  13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Doyle,  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-0159. 

SUMMARY:  The  United  States  Court  of 
Appeals  for  the  Federal  Circuit  ("the 
CAFC  ")  and  the  United  States  Court  of 
International  Trade  ("CIT")  have 
affirmed  the  Department  of  Commerce's 
("the  Department")  final  remand  results 
affecting  final  assessment  rates  for  the 
administrative  review  of  the 
antidumping  duty  order  of  certain 
welded  stainless  steel  pipe  ("steel 
pipe")  from  Taiwan.  The  period  of 
review  ("POR")  is  December  1.  1994. 
through  November  30, 1995.  As  there  is 
now  a  final  and  conclusive  court 
decision  in  this  case,  we  are  amending 
our  final  results  of  review  and  we  will 
instruct  the  U.S.  Bureau  of  Customs  and 
Border  Protection  ("Customs  Service") 
to  liquidate  entries  subject  to  this 
review. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  July  14,  1997,  the  Department 
published  its  final  results  in  the  third 
administrative  review  of  steel  pipe  from 
Taiwan.  See  Final  Results  of 
Antidumping  Administrative  Review; 
Certain  Welded  Stainless  Steel  Pipe 
From  Taiwan.  62  FR  37543  (July  14, 
1997)  ["Final  Results").  The  review 
covered  one  manufacturer/exporter  of 
the  subject  merchandise,  Ta  Chen 
Stainless  Steel  Pipe  Ltd.  ("Ta  Chen"). 
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Ta  Chen  challenged  certain  aspects  of 
the  Department's  Final  Results.  On 
October  28,  1999,  the  CIT  remanded  the 
Final  Results  to  the  Department  on  two 
issues:  (1)  To  give  a  Ta  Chen  an 
opportunity  to  submit  information  on 
Sun  Stainless,  Inc.'s  ("Sun")  U.S.  sales; 
and  (2)  to  give  Ta  Chen  an  opportunity 
to  submit  evidence  on  any  sales  to 
Company  C  that  were  made  during  the 
POR  and  on  which  commissions  were 
paid  to  Anderson  Alloys  ("Anderson"). 
See  Ta  Chen  Stainless  Steel  Pipe,  Ltd.  v. 
United  States.  NO.  97-08-01344  1999 
Ct.  Infs  Trade  LEXIS  IW  (CIT  1999).  On 
February  25,  2000,  we  provided  the  CIT 
with  our  final  results  of  redetermination 
pursuant  to  court  remand.  See  Final  . 
Results  of  Redetermination  Pursuant  to 
Court  Remand:  Ta  Chen  Stainless  Steel 
Pipe,  Ltd.  v.  United  States.  Court  No. 
97-08-01344  {"Remand  Results").  In 
the  remand  redetermination  the 
Department  determined:  (1)  An  adverse 
inference  was  appropriate  for  the  Sun 
sales,  and  assigned  the  highest 
calculated  margin  calculated  in  the  final 
remand  results  to  Ta  Chen's  sales  to 
Sun;  and  (2)  not  to  apply  our  facts 
available  methodology  to  the  Anderscm 
sales  based  on  Ta  Chen's  statement  that 
it  paid  no  commissions  to  Anderson  on 
Company  C  sales.  Upon  review,  the  CIT 
sustained  our  Remand  Results.  See  Ta 
Chen  Stainless  Steel  Pipe,  Inc.  v.  United 
States.  No.  97-08-01344,  Slip.Op. 
2000-107  (CIT  2000).  Ta  Chen  appealed 
the  CIT's  judgment  with  respect  to  the 
application  of  adverse  facts  available  to 
Ta  Chen's  sales  to  Sun.  On  August  1, 

2002,  the  CAFC  affirmed  the  CIT's 
decision.  See  Ta  Chen  Stainless  Steel 
Pipe,  Inc.  V.  United  States,  298  F.3d 
1330(Fed.  Cir.  2002). 

On  January  6,  2003,  Ta  Chen 
submitted  an  application  to  the  Chief 
Justice  of  the  U.S.  Supreme  Court  for  an 
extension  of  time  to  file  a  petition  for  a 
writ  of  certiorari.  The  Chief  Justice 
extended  the  time  to  file  until  the 
requested  new  deadlihe  of  January  18. 

2003.  Because  the  deadline  occurred  on 
Saturday,  Ta  Chen  filed  the  petition  for 
writ  of  certiorari  January  21,  2003.  On 
February  28,  2003.  an  order  was  given 
extending  the  response  time  to  file 
comments  responding  to  the  petition 
until  April  7,  2003.  On  April  7,  2003,  Ta 
Chen  filed  an  .opposition  brief.  On  May 

29,  2003,  the  Supreme  Court  denied  the 
petition  filed  by  Ta  Chen. 

There  is  a  final  and  conclusive  court 
decision  in  this  case.  We  are  amending 
our  final  results  of  review  for  the  period 
December  1, 1994  through  November 

30,  1995.  and  we  will  instruct  the 
Customs  Service  to  liquidate  entries 
subject  to  this  review. 


The  revised  weighted-average 
percentage  margin  is  as  follows: 


Manufacturer/exporter 


Margin  (percent) 


TaChen  I  2.60 


Accordingly,  the  Department  will 
determine,  and  the  Customs  Service  will 
assess,  antidumping  duties  on  all 
appropriate  entries  of  subject 
merchandise  in  accordance  with  these 
amended  final  results.  For  assessment 
purposes,  we  have  calculated  importer- 
specific  duty  assessment  rates  on  the 
ratio  of  the  total  amount  of  antidumping 
duties  calculated  for  the  examined  sales 
to  the  total  value  of  sales  examined  for 
such  importer.  The  Department  will 
issue  appraisement  instructions  to  the 
Customs  Service  after  publication  of  this 
amended  final  results  of  review. 

This  notice  is.published  in 
accordance  with  section  751(a)(1)  of  the 
Tariff  Act  (19  U.S.C.  1675(1))  and  19 
CFR  351.211. 

Dated:  June  6.  2003. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  0.^-14082  Filed  6-12-03:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[Docket  No.  030529137-3137-011 

International  Buyer  Program  Support 
for  Domestic  Trade  Shows 

agency:  International  Trade 

Administration,  Commerce. 

ACTION:  Notice  and  call  for  applications 

for  the  FY  2005  International  Buyer 

Program. 

SUMMARY:  This  notice  sets  forth 
objectives,  procedures  and  application 
review  criteria  associated  with  the 
International  Buyer  Program  (IBP)  of  the 
U.S.  Department  of  Commerce  (DOC),  to 
support  domestic  trade  shows.  Selection 
is  for  the  International  Buyer  Program 
for  Fiscal  Year  2005  (October  1,  2004 
through  September  30,  2005). 

The  IBP  was  established  to  bring 
international  buyers  together  with  U.S. 
firms  by  promoting  leading  U.S.  trade 
shows  in  industries  with  high  export 
potential.  The  IBP  emphasizes 
cooperation  between  the  DOC  and  trade 
show  organizers  to  benefit  U.S.  firms 
exhibiting  at  selected  events  and 
provides  practical,  hands-on  assistance 
such  as  export  counseling  and  market 
analysts  to  U.S.  companies  interested  in 
exporting.  The  assistance  provided  to 


show  organizers  includes  worldwide 
overseas  promotion  of  selected  shows  to 
potential  international  bovers.  end- 
users,  representatives  and  distributors. 
The  worldwide  promotion  is  executed 
through  the  offices  of  the  DOC  United 
States  and  Foreign  Commercial  Service 
(hereinafter  referred  to  as  the 
Commercial  Ser\'ice)  in  74  countries 
representing  Americas  major  trading 
partners,  and  also  in  U.S.  Embassies  in 
countries  where  the  Commercial  Service 
does  not  maintain  offices.  The 
Department  expects  to  select 
approximately  32  shows  for  FY2005 
from  among  applicants  to  the  program. 
Shows  selected  for  the  IBP  will  provide 
a  venue  for  U.S.  companies  intere.sted  in 
expanding  their  sales  into  international 
markets. 

DATES:  Applications  must  be  received 
by  August  12,  2003.  Contributions 
(discussed  below)  are  for  shows  selected 
and  promoted  during  the  period 
between  October  1.  2004.  and 
September  30,  2005. 
ADDRESSES:  Export  Promotion  Services/ 
International  Buyer  Program,- 
Commercial  Service.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  &  Constitution  Avenue. 
NW.,  H2107.  Washington,  DC  20230. 
Telephone:  (202)  482-0481  (For 
deadline  purposes,  facsimile  or  email 
applications  will  be  accepted  as  interim 
applications,  to  be  followed  by  signed 
original  applications). 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Boney,  Product  Manager.  International 
Buyer  Program,  Room  2107.  Export 
Promotion  Services.  U.S.  and  Foreign 
Commercial  Service,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  &  Constitution  Avenue. 
NW..  Washington.  DC  20230. 
Telephone:  (202)  482-0146;  Fax:  (202) 
482-0115;  E-mail: 
fim.Boney@mail.doc.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Commercial  Service  is  accepting 
applications  for  the  International  Buyer 
Program  (IBP)  for  events  taking  place 
between  October  1,  2004.  and 
September  30.  2005.  A  contribution  of 
$8,000  for  shows  of  five  days  or  less  is 
required.  For  shows  more  than  five  days 
in  duration,  or  requiring  more  than  one 
International  Business  Center,  a 
contribution  of  $10,000  is  required. 
Under  the  IBP.  the  Commercial    ' 
Service  seeks  to  bring  together 
international  buyers  with  U.S.  firms  by 
selecting  and  promoting,  in 
international  markets,  U.S.  domestic 
trade  shows  covering  industries  with 
high  export  potential.  Selection  of  a 
trade  show  for  the  IBP  is  valid  for  one 
event,  i.e.,  a  trade  show  organizer 
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seeking  selection  for  a  recurring  event 
must  submit  a  new  IBP  application  to  be 
considered  for  each  occurrence  of  the 
event.  Even  if  the  event  occurs  more 
than  once  in  the  12-month  period 
covering  this  announcement,  the  trade 
show  organizer  must  submit  a  separate 
application  for  each  event. 

The  Commercial  Service  will  select 
approximately  32  events  to  support 
between  October  1.  2004,  through 
.September  30,  2005.  The  Commercial 
Service  will  select  those  events  that,  in 
its  judgment,  most  clearly  meet  the 
Commercial  .Service's  statutory  mandate 
to  promote  U.S.  exports,  especially 
those  of  small  and  medium  size 
enterprises  and  that  best  meet  the 
selection  criteria  articulated  below. 

Successful  show  organizer  applicants 
will  be  required  to  enter  into  a 
Memorandum  of  Understanding  (MoU) 
with  the  DOC.  The  MoU  constitutes  an 
agreement  between  the  DOC  and  the 
show  organizer  specifying  which 
responsibilities  are  to  be  undertaken  by 
D()C  as  part  of  the  IBP  and,  in  turn, 
which  responsibilities  are  to  be 
undertaken  by  the  show  organizer. 
Anyone  who  requests  information 
regarding  applying  will  be  sent  a  copy 
of  the  MoU  along  with  the  application 
package.  The  responsibilities  to  be 
undertaken  by  DOC  will  be  carried  out 
by  the  Commercial  Service. 

The  Department  selects  trade  shows 
to  be  IBP  partners  that  it  determines  to 
be  leading  international  trade  shows 
appropriate  for  participation  by  U.S. 
exporting  firms  and  for  promotion  in 
overseas  markets  by  U.S.  Embassies  and 
Consulates.  Selection  as  an  IBP  partner 
does  not  constitute  a  guarantee  by  the 
U.S.  Government  of  the  show's  success. 
IBP  partnership  status  is  not  an 
endorsement  of  the  show  organizer 
except  as  to  its  international  buyer 
activities.  Non-selection  should  not  be 
viewed  as  a  fmding  that  the  event  will 
not  be  successful  in  the  promotion  of 
U.S.  exports. 

Exclusions:  Trade  shows  that  are 
either  first-time  or  horizontal  (non- 
industry  specific)  events  will  not  be 
considered. 

General  Selection  Criteria:  The 
Department  will  select  shows  to  be  IBP 
partners  that,  in  the  judgment  of  the 
Department,  best  meet  the  following 
criteria: 

(a)  Export  Potential:  The  trade  show 
promotes  products  and  services  from 
U.S.  industries  that  have  high  export 
potential,  as  determined  by  DOC 
sources,  e.g..  Commercial  Service  best 
prospects  lists  and  U.S.  export  statistics 
(certain  industries  are  rated  as  priorities 
by  our  domestic  and  international 


commercial  officers  in  their  Country 
Commercial  Guides). 

(b)  International  Interest:  The  trade 
show  meets  the  needs  of  a  significant 
number  of  overseas  markets  and 
corresponds  to  marketing  opportunities 
as  identified  by  the  posts  in  their 
Country  Commercial  Guides  {e.g.,  best 
prospect  lists).  Previous  international 
attendance  at  the  show  may  be  used  as 
an  indicator. 

(c)  U.S.  Content  of  Show  Exhibitors: 
Trade  shows  with  exhibitors  featuring  a 
high  percentage  of  U.S.  products  or 
products  with  a  high  degree  of  U.S. 
content  will  be  preferred.  To  be 
considered  "U.S.",  products  and 
services  to  be  exhibited  must  be 
produced  or  manufactured  in  the  U.S., 
or  if  produced  or  manufactured  outside 
of  the  U.S.,  the  products  or  services 
must  contain  more  than  50%  U.S. 
content  and  must  be  marketed  under  the 
name  of  a  U.S.  firm. 

(d)  Stature  of  the  show:  The  trade 
show  is  clearly  recognized  by  the 
industry  it  covers  as  a  leading  event  for 
the  promotion  of  that  industry's 
products  and  services,  both 
domestically  and  internationally,  and  as 
a  showplace  for  the  latest  technology  or 
services  in  that  industry  or  sector. 

(e)  Exhibitor  Interest:  There  is 
demonstrated  interest  on  the  part  of  U.S. 
exhibitors  in  receiving  international  • 
business  visitors  during  the  trade  show. 
A  significant  number  of  U.S.  exhibitors 
should  be  new-to-export  or  seeking  to 
expand  sales  into  additional 
international  markets. 

(f)  Overseas  Marketing:  There  has 
been  a  demonstrated  effort  to  market 
prior  shows  overseas.  In  addition,  the 
applicant  should  describe  in  detail  the 
international  marketing  program  to  be 
conducted  for  the  event,  explaining  how 
efforts  should  increase  individual  and 
group  international  attendance.  Planned 
cooperation  with  Visit  USA  Committees 
overseas  is  desirable. 

(g)  Logistics:  The  trade  show  site, 
facilities,  transportation  services,  and 
availability  of  accommodations  are  in 
the  stature  of  an  international-class 
trade  show. 

(h)  Cooperation:  The  applicant 
demonstrates  a  willingness  to  cooperate 
with  the  Commercial  Service  to  fulfill 
the  program's  goals  and  to  adhere  to 
target  dates  set  out  in  the  MoU  and  the 
event  timetable,  both  of  which  are 
available  from  the  program  office  (see 
FOR  FURTHER  INFORMATION  section  above 
on  when,  where,  and  how  to  apply). 
Past  experience  in  the  IBP  will  be  taken 
into  account  in  evaluating  current 
applications  to  the  program. 

Legal  Authority:  The  Commercial 
Service  has  the  legal  authority  to  enter 


into  MoUs  with  for-profit  show 
organizers  and  other  groups  (partners) 
under  the  provisions  of  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961  ((MECEA),  as  amended  122 
U.S.C.  Section  2455(0)  MECEA  allows 
the  Commercial  .Service  to  accept 
contribution  of  funds  and  services  fi-om 
firms  for  the  purposes  of  furthering  its 
mission.  The  statutory  program 
authority  for  the  Commercial  Service  to 
conduct  the  International  Buyer 
Program  is  15  U.S.C.  4724. 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  of  the 
application  to  this  program  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3512  et  seq.) 
(OMB  Control  No.  0625-0151). 
Notwithstanding  any  other  provision  of 
law,  no  person  is  required  to  respond  to 
nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 

Don  Huber. 

Aitinii  Director.  Office  of  Trade  Event 
Proffmms.  I  '.S.  and  Fonfif>n  Comnwrrial 
Sfr\'iie.  Intt'rnationul  Tradu  Administration. 
Department  of  Commerce. 
|FR  Do(    03-15027  Filed  B-12-03:  8:4.'i  am) 
BILUNG  CO0E*3510-FP-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.0.  060503C] 

Taking  of  Marine  Mammals  Incidental 
to  Commercial  Fishing  Operations; 
Atlantic  Large  Whale  TaKe  Reduction 
Plan(ALWTRP) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  voluntary  restrictions 

on  anchored  gillnet  and  lobster  trap/pot 

fishing  gear. 

summary:  The  Assistant  Administrator 
for  Fisheries  (AA),  NOAA,  requests  that 
lobster  trap/pot  and  anchored  gillnet 
fishermen  remove  their  gear  on  a 
voluntary  basis  from  an  area  totaling 
approximately  1,265  square  nautical 
miles  (nm2)  (4.339  km2).  east  of  Cape 
Ann,  MA  for  15  days.  Fishermen  are 
also  asked  not  to  set  additional  gear 
during  this  period.  The  purpose  of  this 
action  is  to  provide  protection  to  an 
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aggregation  of  North  Atlantic  right 
whales  (right  whales). 
DATES:  Effective  beginning  at  0001  hours 
■June  10.  2003.  2003,  through  2400  hours 
June  25,  2003,  2003. 
ADDRESSES:  Copies  of  the  proposed  and 
final  Dynamic  Area  Management  rules. 
Environmental  Assessment  (EA), 
Atlantic  Large  VWiale  Take  Reduction 
Team  (ALVVTRT)  meeting  summaries, 
and  progress  reports  on  implementation 
of  the  ALWTRP  may  also  be  obtained  by 
writing  Diane  Borggaard.  NMFS/ 
Northeast  Region,  One  Blackburn  Drive, 
Gloucester,  MA  01930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Borggaard,  NMFS/Northeast 
Region,  978-281-9328;  or  Kristy  Long, 
NMFS.  Office  of  Protected  Resources, 
301-713-1401. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Several  of  the  background  documents 
for  the  ALWTRP  and  the  take  reduction 
planning  process  can  be  downloaded 
from  the  ALWTRP  web  site  at  http:// 
www.nero.nntfs.gov/whaletrp/ . 

Background 

The  ALWTRP  was  developed 
pursuant  to  section  118  of  the  Marine 
Mammal  Protection  Act  (MMPA)  to 
reduce  the  incidental  mortality  and 
serious  injury  of  three  endangered 
species  of  whales  (right,  fin,  and 
humpback)  as  well  as  provide 
conservation  benefits  fo  a  fourth  non- 
endangered  species  (minke)  due  to 
incidental  interaction  with  commercial 
fishing  activities.  The  ALWTRP, 
implemented  through  regulations 
codified  at  50  CFR  229.32,  relies  on  a 
combination  tif  fishing  gear 
modifications  and  time/area  closures  to 
reduce  the  risk  of  whales  becoming  « 
entangled  in  commercial  fishing  gear 
(and  potentially  suffering  serious  injury 
or  mortality  as  a  result). 

On  January'  9,  2002,  NMFS  published 
the  final  rule  to  implement  the 
ALWTRP's  Dynamic  Area  Management 
(DAM)  program  (67  FR  1133).  The  DAM 
program  provides  specific  authority  for 
NMFS  to  restrict  temporarily  on  an 
expedited  basis  the  use  of  lobster  trap/ 
pot  and  anchored  gillnet  fishing  gear  in 
areas  north  of  40°  N.  lat.  to  protect  right 
whales.  Under  the  DAM  program, 
NMFS  may:  (1)  require  the  removal  of 
all  lobster  trap  and  anchored  gillnet 
fishing  gear  for  a  15-day  period;  (2) 
allow  lobster  trap  and  anchored  gillnet 
fishing  within  a  DAM  zone  with  gear 
modifications  determined  by  NMFS  to 
sufficiently  reduce  the  risk  of 
entanglement;  and/or  (3)  issue  an  alert 
to  fishermen  requesting  the  voluntary 


removal  of  all  lobster  trap  and  anchored 
gillnet  gear  for  a  15-day  period,  and 
asking  fishermen  not  to  set  any 
additional  gear  in  the  DAM  zone  during 
the  15-day  period. 

A  DAM  zone  is  triggered  when  NMFS 
receives  a  reliable  report  from  a 
qualified  individual  of  three  or  more 
right  whales  sighted  within  an  area  (75 
nm-  (139  km^))  such  that  right  whale 
density  is  equal  to  or  greater  than  0.04 
right  whales  per  nm2  (1.85  km2).  A 
qualified  individual  is  an  individual 
ascertained  by  NMFS  to  be  reasonably 
able,  through  training  or  experience,  to 
identify  a  right  whale.  Such  individuals 
include,  but  are  not  limited  to,  NMFS 
staff.  U.S.  Coast  Guard  and  Navy 
personnel  trained  in  whale 
identification,  scientific  research  surx'ey 
personnel,  whale  watch  operators  and 
naturalists,  and  mariners  trained  in 
whale  species  identification  through 
disentanglement  training  or  some  other 
training  program  deemed  adequate  by 
NMFS.  A  reliable  report  would  be  a 
credible  right  whale  sighting. 

On  May  30,  2003,  NMFS  Aerial 
Survey  Team  reported  a  sighting  of  3 
right  whales  in  the  proximity  of  42"  39' 
N  lat.  and  69°  09'  W  long.  This  position 
lies  east  of  Cape  Ann,  MA  in  an  area 
called  Cashes  Ledge.  Thus,  NMFS  has 
received  a  reliable  report  from  a 
qualified  individual  of  the  requisite 
right  whale  density  to  trigger  the  DAM 
provisions  of  the  ALWTRP. 

Once  a  DAM  zone  is  triggered,  NMFS 
determines  whether  to  impose 
restrictions  on  fishing  and/or  fishing 
gear  in  the  zone.  This  determination  is 
based  on  the  following  factors, 
including  but  not  limited  to:  the 
location  of  the  DAM  zone  with  respect 
to  other  fishery  closure  areas,  weather 
conditions  as  they  relate  to  the  safety  of 
human  life  at  sea,  the  type  and  amount 
of  gear  already  present  in  the  area,  and 
a  review  of  recent  right  whale 
entanglement  and  mortality  data. 

Because  the  Seasonal  Area 
Management  (SAM)  East  zone  overlaps 
a  portion  of  the  DAM  zone,  this  area  is 
excluded  from  the  DAM  zone. 

NMFS  has  reviewed  the  factors  and 
management  options  noted  above 
relative  to  the  IDAM  under 
consideration.  NMFS  requests  the 
voluntary  removal  of  lobster  trap/pot 
and  anchored  gillnet  gear  and  asks 
lobster  trap/pot  and  anchored  gillnet 
fishermen  not  to  set  any  new  gear  in  this 
area  during  the  1.5-day  restricted 
period.  The  DAM  zone  is  bound  by  the 
following  coordinates: 
42°59'N,  69°36'W  (NW  Corner) 
42°59'N,  68°42'W 
42°30'N,  68=42'VV 
42°30'N,  69°24'W 


42"17TSI.  69°24'W 

42°17X69°36'W 

NMFS  requests  voluntary  action 
within  the  DAM  zone  because  of  the 
minimal  amount  of  fishing  gear  in  these 
waters  during  this  time  of  year  and, 
based  on  what  we  know  about  right 
whale  migration,  the  animals  will  likely 
move  into  other  protected  areas,  such  as 
the  SAM  East  zone.  The  request  for 
removal  of  gear  and  appeal  to  avoid  the 
setting  of  additional  gear  will  be  in 
effect  beginning  at  0001  hours  June  10. 
2003.  through  2400  hours  June  25,  2003, 
unless  terminated  sooner  or  extended  by 
NMFS,  through  another  notification  in 
the  Federal  Register. 

The  request  for  voluntary  action  will 
be  announced  to  state  officials, 
fishermen,  Atlantic  Large  Whale  Take 
Reduction  Team  (ALWTRT)  members, 
and  other  interested  parties  through  e- 
mail.  phone  contact.  NOAA  website, 
and  other  appropriate  media 
immediatoly  upon  filing  with  the 
Federal  Register. 

Classification 

In  accordance  with  section  11 8(f)(9)  of 
the  MMPA,  the  Assistant  Administrator 
(AA)  for  Fisheries  has  determined  that 
this  action  is  necessary  to  implement  a 
take  reduction  plan  to  protect  North 
Atlantic  right  whales. 

This  action  falls  within  the  scope  of 
alternatives  and  impacts  analyzed  in  the 
Final  EA  prepared  for  the  ALWTRP's 
DAM  program.  Further  analysis  under 
the  National  Environmental  Policy  Act 
(NEPA)  is  not  required. 

NMFS  determined  that  the  regulations 
establishing  the  DAM  program  and 
actions  such  as  this  one  taken  pursuant 
to  those  regulations  are  consistent  to  the 
maximum  extent  practicable  with  the 
enforceable  policies  of  the  approved 
coastal  management  program  of  the  U.S. 
Atlantic  coastal  states.  This 
determination  was  submitted  for  review 
by  the  responsible  state  agencies  under 
section  307  of  the  Coastal  Zone 
Management  Act.  Following  state 
review  of  the  regulations  creating  the 
DAM  program,  no  state  disagreed  with 
NMFS'  conclusion  that  the  DAM 
program  is  consistent  to  the  maximum 
extent  practicable  with  the  enforceable 
policies  of  the  approved  coastal 
management  program  for  that  state. 
The  DAM  program  under  which 
NMFS  is  taking  this  action  contains 
policies  with  federalism  implications 
warranting  preparation  of  a  federalism 
assessment  under  Executive  Order 
13132.  Accordingly,  in  October  2001. 
the  Assistant-Secretar\'  for 
Intergovernmental  and  Legislative 
Affairs.  DOC,  provided  notice  of  the 
DAM  program  to  the  appropriate  elected 
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officials  in  states  to  be  affected  by 
actions  taken  pursuant  to  the  DAM 
program.  Federalism  issues  raised  by 
state  officials  were  addressed  in  the 
final  rule  implementing  the  DAM 
program.  A  copy  of  the  federalism 
Summary  Impact  Statement  for  that 
final  rule  is  available  upon  request 
(ADDRESSES). 

The  rule  implementing  the  DAM 
program  has  been  determined  to  be  not 
significant  under  Executive  Order 
12866. 

Authority:  15  ll.S.C.  i:<iil  vl  si-q.  aiiil  50 
CFR  220..12(g)|3). 

DhIh(I:  lunn  <!.  20(1.1. 
Rebecca  Lent, 

DffHity  Assistant  Adininislmlorfor 
Rof>ulatoiy  Pro<inims.  XaliDiuil  mtirinr 
Fishnrios  Snxicc. 
It'K  Doc.  O.t-l.-.Ul.l  KiliMl  (i-l()-o;J:  :J:44  |>m| 

BILUNO  CODE  3$10-22-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustinent  of  Import  Limits  for  Certain 
Cotton  Textile  Products  Produced  or 
Manufactured  in  Macau 

lunt;  <),  2(H):i 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner.  Bureau  of  Customs  and 

Border  Protection  adjusting  limits. 


EFFECTIVE  DATE:  [une  16.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist. 
Office  of  Textiles  anil  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  Bureau  of 
Customs  and  Border  Protection  website 
at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Soction  204  nl  ll)e  AgriciillurHl 
Act  of  1  «.')(■..  as  anuiiuiiid  (7  IJ.S.C.  I«.i4); 
Exe<:iilivi;  Ordor  1 10.51  of  March  3,  in72.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  reduced  for 
carryforward  used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 


Categories  with  the  Harmonized  Tariff 
ScheduJe  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599. 
published  on  January  13,  2003).  Also 
see  67  FR  68571.  published  on 
December  12.2002. 

James  C.  Leonard  ill. 

Chairman.  Commitltm  for  Ihn  Implfnwntation 

of  Ti^\lilr  Affn-firi-nls. 

Cnmmillee  for  the  Implementation  of  Textile 
Agreements 

lime  •1.2003. 

(Commissioner. 

Ihin-aii  1)1  Customs  ami  Bonivr  Pmtvclion. 
Wasliinfilon.  DC  2tl2Jf) 

l)«!ar  Cionimissiontir:  This  direclivi; 
Hniends.  bill  duos  nol  caiicKl.  (h«  dir«<:tivH 
issiiiMJ  to  von  on  NovttmlMT  1.  2002.  by  the 
Chairman.  Commillee  lor  the  ImplimKtntatioM 
of  Textile  Agr»;«menls.  That  directive 
conc;erns  imports  of  certain  cotton,  wool  and 
man-made  filMsr  li;xtiles  and  textile  products. 
|)r()diu:eil  or  numnlactured  in  Macau  and 
t!X|)orttHl  during  the  twelve-month  period 
which  Ixigan  on  |aniiary  1.  2003  and  extends 
through  December  31.  2003. 

Effeclixi!  on  June  10.  2003.  you  are  dire«:ted 
to  reduce  the  limits  for  the  following 
categories,  as  providiid  lor  under  the  Uruguay 
Roimd  Agr«Hfm(!nt  on  Textile:;  and  Clolhing: 


Category 


Adjusted  twelve-month 
limit  ^ 


Levels  in  Group  I 
333/334/335 


338 

339 

342 

345- 

347/348 
351  


476,671  dozen  of 
which  not  more  than 
252.153  dozen  shall 
t>e  in  Categories 
333/335. 

618,443  dozen 

2,511,934  dozen. 

168,851  dozen. 

106,033  dozen. 

1,407.689  dozen. 

131,689  dozen. 


^  The  limits  have  not  t)een  adjusted  to  ac- 
count tor  any  imports  exported  after  Decemt)er 
31,  2002 

The  ('ummiltee  for  ihe  Implementation  of 
Textile  ;\gn;emenls  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  Ihe  rulemaking  provisions  of  ri 
H.S.C.  .'i.->3(a)(l). 

Sincerelv. 
lames  C.  Leonard  III. 
Cljdirmitn.  Cnmmitlf;t^  for  thif 
Implrmfnintinn  of  Tttxtih  Afirnemfints. 
|IR  !)<»    03-14002  Filed  6-12-03:  8:45  ami 
BILLING  CODE  3510-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Wool  Textile  Products  Produced  or 
Manufactured  in  the  Former  Yugoslav 
Republic  of  Macedonia 

June  10.  2003. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner.  Bureau  of  Customs  and 

Border  Protection  adjusting  limits. 


EFFECTIVE  DATE:  June  13.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
•biillctin  boards  of  each  Customs  port, 
call  (202)  927-5850.  or  refer  to  the 
Bureau  of  Customs  and  Border 
Protection  website  at  http:// 
www.cusfoms.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
website  at  hftp://otexa. ita.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Station  204  of  tlu;  Agricultural 
Act  of  lost),  as  amended  (7  ll.S.C.  1854); 
Executive  Order  11051  of  March  3.  1972.  as 
amended. 

The  current  lihiits  for  certain 
categories  are  being  adjusted  to  reflect 
Macedonia's  accession  to  the  World 
Trade  Organization  (WTO).  Also,  limits 
adjusted  for  swing  and  special  shift  in 
previous  Federal  Register  notices  and 
letters  to  Customs  are  also  being  revised 
to  reflect  WTO  accession.  In  addition, 
carryover  is  being  applied. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599, 
published  on  )anuary  13,  2003).  Also 
see  67  FR  63895,  published  on  October 
16,  2002:  67  FR  65956.  published  on 
October  29,  2002;  68  FR  7509.  published 
on  February  14,  2003. 

lames  C.  Leonard  III, 

Chairman.  Committer  for  tht;  Implirmf^nlalion 
of  Ti^xtih;  Afin^emi  -nls. 

Committee  for  the  Implementation  of  Textile 
Agreements 

hine  10,  2003. 

Commissioner. 

fli/nwiii  of  Customs  and  Border  PmltKtion. 
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Wa.shington.  DC  20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directives 
issued  to  you  on  October  9,  2002;  October  23, 
2002;  and" February  7,  2003  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  These  direcrtives  concern 
imports  of  certain  wool  textile  products, 
produced  or  manufactured  in  the  Former 
Yugoslav  Republic  of  Macedonia  and 
exported  during  the  twelve-month  period 
beginning  on  January  1,  2003  and  extending, 
through  December  31,  2003. 

Effective  on  June  13.  2003.  you  are  directed 
to  adjust  Ihe  current  limits  for  the  following 
categories  to  reflect  Macedonia's  accession  to 
the  World  Trade  Organization  (WTO),  as 
pro\  ided  for  under  Ihe  Uruguay  Round 
Agreement  on  Textiles  and  Clothing: 


Category 

adjusted  twelve-month 
limit  1 

433 

434 

435 

443 

448 

28.429  dozen. 
11,417  dozen. 
31,163  dozen. 
181,069  numbers. 
65,064  dozen. 

'The  limits  have  not  been  adjusted  to  ac- 
count for  anyimporls  exported  after  December 
31,2002. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  C.  Leonard  III, 
Acting  Chairman.  Committee  for  the 
Imple  nentation  of  Textile  Agreements. 
(FR  Doc.  03-14965  Filed  6-12-03:  8:45  am] 
BILLING  CODE  3510-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

AdJuMment  of  Import  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textiles  and  Textile  Products  and  Silk 
Blend  and  Other  Vegetable  Fiber 
Apparel  Produced  or  Manufactured  In 
Malaysia 

June  9,- 2003. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner,  Bureau  of  Customs  and 

Border  Protection  adjusting  limits. 

EFFECTIVE  DATE:  June  13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel.  US. 
Department  of  Commerce,  (202)  482- 
4212.  For  infoimation  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 


927-5850,  or  refer  to  the  Bureau  of 
Customs  and  Border  Protection  website . 
at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY.  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3.  1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  special  swing,  special  shift, 
carryover,  carryforward,  and 
carryforward  used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599, 
published  on  January  13,  2003).  Also 
see  67  FR  63896,  published  on  October 
16  2002. 

James  C,  Leonard  III, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

June  9,  2003. 
Commissioner. 

Bureau  of  Customs  and  Border  Protection. 
Washington.  DC  20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  October  9,  2002.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  .Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products 
and  silk  blend  and  other  vegetable  fiber 
apparel,  produced  or  manufactured  in 
Malaysia  and  exported  during  the  twelve- 
month period  vvhich  began  on  January  1. 
2003  and  extends  through  December  31, 
2003. 

Effective  on  June  13.  2003.  you  are  directed 
to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguav 
Round  Agreement  on  Textiles  and  Clothing: 


Category 


Fabric  Group 

218-220,  225-227, 
313-326,611-02, 
613/614/615/617, 
619  and  620,  as  a 
group 

Other  specific  limits 

237 

300/301  

338/339 

340/640 


Adjusted  twelve-month 
limit ' 


193,066.083  square 
meters  equivalent. 


608,922  dozen. 
5,682,835  kilograms. 
2,146,105  dozen. 
2,190,188  dozen. 


Category 


Adjusted  twelve-month 
limit  1 


341/641 


347/348 
351/651 

604 

638/639 
645/646 
647/648 


Group  II 

201.  224,  239pt5, 
332,  352,  359pt.  e, 
360-362,  369pt.  ^ 
400-414,  433, 
434,  436,  438-0« 
440,  443,  444, 
447,  448,  459pt.9, 
469pt  10,  603, 
618,  624-629, 
633,  643,  644, 
652.  659pt.'i, 
666pt.  12,  845,  846 
and  852,  as  a 

"  group 


2,760,483  dozen  of 
which  not  more  than 
1 ,026,503  dozen 
shall  t)e  in  Category 
341. 

1,074.332  dozen. 

496.069  dozen. 

1,811.407  kilograms. 

973,052  dozen. 

496,865  dozen. 

2,726.277  dozen  of 
which  not  more  than 
1,993,206  dozen 
shall  t>e  in  Category 
647-K  3  and  not 
more  than  1 ,993.206 
dozen  shall  t)e  in 
Category  648-K " 

35,240,443  square 
meters  equivalent. 


647-K:     only 
6103.23.0045, 
610343.1520. 
6103.43.1570. 
6103.49.8014. 


61 12.20,. 1060 


HTS  numbers 
6103.29  1020, 
6103  43  1540. 
6103  49  1020, 
6112  12  0050, 


and 


iThe  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,2002. 

2  Category  611-0:  all  HTS  numliers  except 
5516.14.0005,  5516.14.0025  and 
5516.14.0085. 

3  Category 
6103  230040, 
6103.29.1030, 
6103.43.1550, 

6103  49.1060, 
6112.19.1050, 
6113.00.9044. 

^  Category 
6104.23.0032, 
6104.29.1040, 
6104.63  2011. 

6104  63  2030. 
6104.69.2060. 
6112.19.1060. 
and  61 17. 90.9070 

5  Category     239pt.: 
6209.20.5040  (diapers). 

6  Category  359pt.:  all  HTS  numbers  except 
6115.198010,  6117.106010,  6117.20.9010, 
6203.22.1000,  6204.22  1000,  6212.90.0010, 
6214.90.0010,  6406.99.1550,  6505.90  1525, 
6505.90.1540,  6505.90.2060  and 
6505.90.2545. 


648-K:  only 
6104  23.0034. 
6104  29  2038. 
6104  63.2026. 
6104  63.2060, 
6104.69.8026, 
6112.20.1070. 


HTS  numt)ers 
6104.291030, 
6104.63.2006, 
6104  63  2028, 
6104  69  2030, 
6112  12.0060, 
6113  00  9052 


only     HTS     numtier 


33390 
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^  Category  369pt.:  all  HTS  numbers  except 
4202  12  4000.  4202  12  8020  4202  12  8060. 
4202  22  4020.  4202  22  4500.  4202  22  8030. 
4202  32  4000,  4202  32  9530.  4202  92  0505. 
4202  92  1500,  4202  92  3016  4202  92  6091, 
560110  1000,  5601210090,  570190  1020, 
570190  2020,  5702  10  9020.  5702  39  2010. 
5702  49  1020.  5702  49  1080  5702  59  1000, 
5702  99  1010.  5702  99  1090,  5705  00  2020, 
5805003000,  5807100510.  5807900510. 
630130  0010,  630130  0020,  6302  511000, 
6302  51  2000,  6302  51  3000  6302  51  4000, 
6302  60  0010,    6302  60  0030,    6302  910005, 

6302  910025,  6302  910045,  6302  910050, 
6302910060,    6303  110000,    6303910010, 

6303  910020,  6304  910020,  6304  92  0000, 
6305200000,  6306  110000,  6307  10  1020, 
6307  10  1090,  6307  90  3010  6307  90  4010, 
6307  90  5010.    6307  90  8910.     6307  90  8945, 

6307  90  9882,  6406  10  7700.  9404  90  1000. 
9404  90  8040  and  9404  90  9505 

9  Category  438-0:  only  HTS  numbers 
6103.210050,  6103230025.  610520  1000, 
610590.1000.  610590  8020,  610990  1520, 
6110.110070.  6110  12  2070,  6110  19  0070, 
6110  30  1550.  6110  90  9072,  6114.10  0020 
and  6117  90  9025 

8  Category  459pt :  all  HTS  numbers  except 
6115198020,  6117101000,  6117102010, 
6117  20  9020,  6212  90  0020,  6214  20  0000, 
6405206030,  6405206060,  6405  20  6090, 
6406  99  1505,  6406  99  1560 

'0  Category  469pl  all  HTS  numbers  except 
5601290020,  560394  1010.  6304  193040. 
6304910050.    6304991500.    6304996010. 

6308  00  0010  and  6406  10  9020 
"Category  659pt    ail  HTS  numbers  except 

6115110010,  6115122000,  6117102030, 
6117  20  9030,  6212  90.0030.  6214  30  0000. 
6214400000  6406991510  and 

6406  99  1540 

'^Category  666pt  all  HTS  numbers  except 
5805  00  4010.  630110  0000.  630140  0010, 
630140.0020,    6301900010,    6302530010, 

6302  53  0020,  6302  53  0030,  6302  93  1000, 
6302932000.  6303  120000.  6303  190010. 
6303921000.    6303922010.    6303  92  2020, 

6303  99  0010,    6304  112000,    6304  19  1500, 

6304  19  2000,  6304  910040,  6304  93  0000, 
6304  99  6020.  6307  90  9884,  9404.90  8522 
and  9404.90  9522. 

The  Committee  for  the  Implementation  of 
Textile  Agreement!!  ha.s  determined  ttiat 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
D.S.C.  .553(a)(1). 

Sincerely. 
James  C.  Leonard  III. 
Chairman.  Committee  for  thu 
Implementation  of  Textile  Agreements. 
|FR  Doc:.  03-14963  Filed  6-12-03;  tt:4.S  am) 
BHXINO  COOC  3S10-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

DmM  of  Commercial  Availability 
Requaat  under  ttie  United  States  - 
African  Growth  and  Opportunity  Act 
(AGOA) 

lune  10.  2003. 

AGENCY:  The  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Denial  of  the  request  alleging 

that  certain  cotton  velvet  fabrics,  for  use 


in  apparel  articles,  cannot  be  supplied 
by  the  domestic  industry  in  commercial 
quunlities  in  a  timely  manner  under  the 
A(;OA. 


summary:  On  April  8.  2003  the 
Chairman  of  CITA  received  a  petition 
from  Crystal  Apparel  Limited,  of  Hong 
Kong  and  Sinotex  Mauritius  Limited  in 
Mauritius  alleging  that  certain  light-  and 
medium- weight  dyed  cotton  warp  pile 
velvet  fabrics  (see  Annex  I  for  product 
specifications)  classified  in  subheading 
5801.25.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS), 
f(jr  use  in  apparel  articles  including 
men's  and  boys'  jackets  and  pants, 
women's  and  girls'  jackets,  dresses, 
skirts,  shorts,  and  pants,  cannot  be 
supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner  and  requesting  that  apparel  of 
such  fabrics  be  eligible  for  preferential 
treatment  under  the  AGOA.  Based  on 
currently  available  information,  CITA 
has  determined  that  these  subject  fabrics 
can  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner  and  therefore  denies  the 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anna  Flaaten.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)482-3400. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Se«:tion  112  (b)(5)(B)  of  the 
AGOA.  Section  1  of  the  Executive  Order  No. 
i:)l«)l  oflanuarv  17.2001. 

BACKGROUND: 

The  AGOA  provides  for  quota-  and 
duty-free  treatment  for  qualifying  textile 
and  apparel  products.  Such  treatment  is 
generally  limited  to  products 
manufactured  from  yams  and  fabrics 
formed  in  the  United  States  or  a 
beneficiary  country.  The  AGOA  also 
provides  for  quota-  and  duty-free 
treatment  for  apparel  articles  that  are 
both  cut  (or  knit-to-shape)  and  sewn  or 
otherwise  assembled  in  one  or  more 
AGOA  beneficiary  countries  from  fabric 
or  yarn  that  is  not  formed  in  the  United 
States  or  a  beneficiary  country,  if  it  has 
been  determined  that  such  fabric  or  yam 
cannot  be  supplied  by  the  domestic 
industry  in  conunercial  quantities  in  a 
timely  manner.  Pursuant  to  Executive 
Order  No.  13191,  the  President's 
authority  to  determine  whether  yams  or 
fabrics  cannot  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  manner  under  the 
AGOA  is  exercised  by  CITA. 

On  April  8,  the  Chairman  of  CITA 
received  a  petition  from  Crystal  Apparel 
Limited,  of  Hong  Kong  and  Sinotex 
Mauritius  Limited,  in  Mauritius  alleging 
that  certain  light-  and  medium-weight 


dyed  colton  warp  pile  velvet  fabt-icsCsee 
Annex  I  for  product  specifications), 
classified  in  subheading  5801.25.00  of   . 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  for  use  in 
apparel  articles  including  men's  and 
boys'  jackets  and  pants,  women's  and  | 
girls'  jackets,  dresses,  skirts,  shorts,  arid 
pants,  cannot  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  manner.  The 
petitioner  requested  quota-  and  duty- 
free treatment  under  the  AGOA  for 
apparel  articles  that  are  both  cut  and 
sewn  in  one  or  more  AGOA  beneficiary  ■ 
countries  from  such  fabrics. 

On  April  14.  2003.  CITA  solicited 
public  comments  regarding  this  request, 
particularly  with  respect  to  whether 
these  fabrics  can  be  supplied  by  the 
domestic  industry  in  commercial, 
quantities  in  a  timely  manner.  On  April 
30.  2003.  CITA  and  the  Office  of  the 
U.S.  Trade  Representative  offered  to 
hold  consultations  with  the  relevant 
Congressional  committees.  We  also 
requested  the  advice  of  the  U.S. 
International  Trade  Commission  and  the 
relevant  Industry  Sector  Advisory 
Committees. 

CITA  has  determined  that  certain 
light-  and  medium-weight  dyed  cotton 
warp  pile  velvet  fabrics,  classified  in 
subheading  5801 .25.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS),  for  use  in 
apparel  articles  including  men's  and 
boys'  jackets  and  pants,  women's  and 
girls'  jackets,  dresses,  skirts,  shorts,  and 
pants,  can  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner.  Crystal  Apparel  Limited 
and  Sinotex  Mauritius  Limited's  request 
is  denied. 

Annex  1 

Product  SpecificatKxis:  .  .    . 

1  Name;  hght-nveigtit  dyed  warp  pile  velvet 
HTS  subhe<tdir>g  5801  25  00 

Fiber  Composition  100  percent  co(nt>ed  cotton 

Yam  230  g/m2  to  260  g/m2 

Constnx:tion; 

Woven  Fabric  -  96  x  98 

Warp  -  42/2  ply  ♦  42/2  ply 

Weft  -  32  single  yam 

Woven  Fabnc  -  96  x  102 
Warp  -  42/2  ply  4^  6(y2  ply 
Weft  -  32  single  yam 

2  Name:  medium-weight  dyed  waip  pile  veivel 
HTS  subheading  5801.25  00 

Fiber  Composition  97  lo  98  percent  cotton,  up  to 

3  percent  spandex  yam 
Yam  280  9^m2  lo  330  glmi 
Construclion: 

Woven  Fabric-  1t0xS4 

Warp  -  42/2  ply  *  SOK  ply 

Weft  -  30  single  yam  +  40  denier  spandex 

Woven  Fabhc-  126x84 

Waip  -  42/2  ply  *  50/2  ply 

Waft  -  30  single  yam  ♦  40  denier  spandex 
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James  C.  Leonard  III. 

'^'lairman.  Committee  for  the  Implementation 
of  'I  <  ylile  Agmementx. 

|FR  D(.f:.  03-14<)04  Filed  li-12-03;  8:45  am] 

BIUJNC  CODE  3S10-OR-S 


DEPARTMENT  OF  DEFENSE  ' 

Department  of  the  Air  Force 

Proposed  Collection;  Comment 
Request 

agency:  Headquarters  Air  Force 
Personnel  Center. 
action:  Notice. 

In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  United 
States  Air  Force  Personnel  Center, 
Personnel  Procurement  and 
Development  Divisions,  announces  the 
proposed  reinstatement  of  a  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
claj  ity  of  the  information  to  be 
coUetfed;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  the  use  of 
autnmated  collection  techniques  or  ■ 
other  forms  of  information  technology. 
DATES:  Considerations  will  be  given  to 
all  comments  received  by  August  12, 
2003. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
United  States  Air  Force  Personnel 
Center,  Line  Officer  Programs  Section, 
550C  Street  West,  Ste  10.  Randolph  AFB 
TX  78150. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposed  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
United  States  Air  Force  Personnel 
Center,  Line  Officer  Programs  Section. 
(210)665-2102. 

Title,  Associated  Form,  and  OMB 
Number:  Application  &  Evaluation  For 
Training  Leading  To  A  Commission  In 
The  United  States  Air  Force.  Air  Force 
Form  56,  OMB  Number  0701-0001. 

Needs  and  t/ses;  The  information 
collection  requirement  is  necessar}'  to 


obtain  data  on  candidate's  background 
and  aptitude  in  determining  eligibility 
and  selection  to  the  Air  Force  Academy. 

Affected  Public:  Individuals  or 
households. 

Annual  Burden  Hours:  21 ,000. 

Number  of  Respondents:  7,000. 

Responses  Per  Respondent:  1. 

Average  Burden  Per  Response:  180 
minutes. 

Frequency:  On  Occasion. 
SUPPLEMENTARY  INFORMATION: 
Summary  of  Information  Collection 

Information  contained  on  Air  Force 
Form  56  supports  the  Air  Force's 
selection  for  officer  training  programs- 
for  civilian  and  militciry  applicants. 
Each  student's  background  and  aptitude 
is  reviewed  to  determine  eligibility.  If 
the  information  on  this  form  is  not 
collected  the  individual  cannot  be 
considered  for  admittance  to  a 
commissioning  program.  Data  ftt>m  this 
form  is  used  to  select  fully  qualified 
persons  for  the  training  leading  to 
commissioning.  Data  supports  the  Air 
Force  in  verifying  the  eligibility  of 
applicants  and  in  the  selection  of  those 
best  qualified  for  dedication  of  funding 
and  training  resources.  Eligibility 
requirements  are  outlined  in  Air  Force 
Instruction  36-2013. 

Pamela  Fitzgerald. 

Air  Force  FederafBegister  Liaison  Officer 
IFR  Doc.  0.1-1490.5  Filed  f>-12-<W:  8:4.5  am| 

BILUNG  CODE  5001-05-^ 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  a  Novel  Propellent 
Technology  for  Exclusive,  Partially 
Exclusive  or  Non-Exclusive  Licenses 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  availability. 


SUMMARY:  The  Department  ofthe  Army 
announces  the  general  availability  of 
exclusive,  partially  exclusive  or  non- 
exclusive licenses  relative  to  novel 
propellant  formulation  as  described  in 
U.S.  Patent  application  "Amine  Azide 
Propellant"  (U.S.  Patent  Application 
No.  10/389885).  Any  license  shall 
comply  with  35  U.S.C.  209  and  37  CFR 
404. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  D.  Rausa.  U.S.  Army  Research 
Laboratory.  Office  of  Research  and 
Technology  Applications,  ATTN: 
AMSRL-DP-T/Bldg.  459.  Aberdeen 
Proving  Ground,  MD  21005-5425. 
telephone:  (410)  278-5028. 


SUPPLEMENTARY  INFORMATION:  None. 

Luz  D.  Ortiz, 

Army  Federal  Registef  Liaison  Officer 

IFR  Don.  0.3-1.5017  Filed  6-12-03:  8:45  am) 

ALUNG  COOE  3710-ee-M 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  a  Novel  Composite 
Detwnding  Technology  for  Exclusive, 
Partially  Exclusive  or  Non-Exclusive 
Licenses 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  availability. 


SUMMARY:  The  Department  of  the  Army 
announces  the  general  availability  of 
exclusive,  partially  exclusive  or  non- 
exclusive licenses  relative  to  novel 
composite  debonding  technology  as 
described  in  U.S.  Patent  application 
"Article  and  Method  for  Controlled 
Debonding  of  Elements  Using  Shape 
Memory  Alloy  Actuators"  (U.S.  Patent 
Application  No.  10/376629).  Any 
license  shall  comply  with  35  U.S.C.  209 
and  37  CFR  part  404. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  D.  Rausa,  U.S.  Army  Research 
Laboratory.  Office  of  Research  and  - 
Technology  Applications,  ATTN: 
AMSRL-DP-T/Bldg.,  459.. Aberdeen 
Proving  Ground.  MD  21005-5425.     • 
telephone:  (410)  278-5028. 
SUPPLEMENTARY  INFORMATION:  None. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

IFR  Doc.  0.3-1.5015  Filed  6-12-03:  8:45  aiiij 

BIUJNG  CODE  3710-08-41 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  for  Non-Exclusive, 
Exclusive,  or  Partially  Exclusive 
Licensing  of  U.S.  Patent  Application 
Concerning  East  Access  Dental  Field 
Operating  and  Treatment  System 
Having  Over-the-Patient  Delivery 

agency:  Department  of  the  Army.  DoD. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6  and  404.7,  announcement  is  made 
of  the  availability  for  licensing  of  U.S. 
Patent  Application  No.  09/828.601 
entitled  "Easy  Access  Dental  Field 
Operating  and  Treatment  System 
Having  Over-the-Patient  Delivery."  filed 
April  6,  2001.  Foreign  rights  are  also 
available  (PCT/US02/02283).  The 
United  States  Government,  as 
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represented  by  the  Secretary  of  the 
Army,  has  rights  in  this  invention. 

ADDRESSES:  Commander.  U.S.  Army 
Medical  Research  and  Materiel 
Command.  ATTN:  Command  Judge 
Advocate.  MCMR-|A.  504  Scott  Street. 
Fort  Derrick.  Frederick.  MD  21702- 
5012. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
patent  issues.  Ms.  Elizabeth  Arwin. 
Patent  Attorney.  (301)  619-7808.  For 
licensing  issues.  Dr.  Paul  Mele.  Office  of 
Research  &  Technology  Assessment, 
(301)  619-6664.  both  at  telefax  (301) 
619-5034. 

SUPPLEMENTARY  INFORMATION:  Dental 
treatment  systems  are  systems  which 
facilitate  the  delivery  of  dental  services 
to  patients.  The  application  relates,  in 
general,  to  portable  dental  treatment 
systems. 

Luz  D.  Ortiz, 

Army  Fudeml  Register  Liaison  Officer. 

|FR  Do<:.  O.-J-LSOIO  Kiled  5-12-03;  »:4.">  ami 

BILLING  CODE  3710-(»-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  Non-Exclusive, 
Exclusive  License  or  Partiatly 
Exclusive  Licensing  of  U.S.  Patent 
Enzymatic  Polymerization  of  Anilines 
or  Phenols  Around  a  Template 

AGENCY:  Department  of  the  Army.  DoD. 
ACTION:  Notice. 

summary:  In  accordance  with  37  CFR 
Part  404.6,  announcement  is  made  of 
the  availability  for  licensing  of  U.S. 
Patent  No.  US  6.569.651  Bl  entitled 
"Enzymatic  Polymerization  of  Anilines 
or  Phenols  around  a  Template"  issued 
May  27.  2003.  This  patent  has  been 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Army. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Robert  Rosenkrans  at  U.S.  Army  Soldier 
and  Biological  Chemical  Command. 
Kansas  Street.  Natick.  MA  01760. 
Phone:  (508)  233-4928  or  E-mail: 
Robert.Rosenkrans@natick.army.mil. 

SUPPLEMENTARY  INFORMATION:  Any 
licenses  granted  shall  comply  with  35 
use.  209  and  37  CFR  part  404. 

Luz  D.  Ortiz, 

Army  Federal  Registffr  Liaison  Officer. 

[FR  DtK:.  03-1S014  Filed  »i-12-03;  8:45  ami 

BMJJNO  CODE  3710-0»-M  » 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  for  Non-Exclushre, 
Exclusive,  or  Partially  Exclushw 
Licensing  of  U.S.  Patent  Application 
Concerning  Microfluidized  Leishmania 
Lysate  and  Methods  of  Making  and 
Using  Thereof 

AGENCY:  Department  of  the  Army.  DoD. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6  and  404.7.  announcement  is  made 
of  the  availability  for  licensing  of  U.S. 
Patent  Application  No.  09/975.020 
entitled  "Microfluidized  Leishmania 
Lysate  and  Methods  of  Making  and 
Using  Thereof."  filed  October  12.  2001. 
Foreign  rights  are  also  available  (PCT/ 
USOl/31894).  The  United  States 
Government,  as  represented  by  the 
Secretary  of  the  Army,  has  rights  in  this 
invention. 

ADDRESSES:  Commander.  U.S.  Army 
Medical  Research  and  Materiel 
Command.  ATTN:  Command  Judge 
Advocate.  MCMR-JA,  504  Scott  Street. 
Fort  Detrick.  Frederick.  MD  21702- 
5012. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
patent  issues.  Ms.  Elizabeth  Arwine. 
Patent  Attorney,  (301)  619-7808.  For 
licensing  issues,  Dr.  Paul  Mele.  Office  of 
Research  &  Technology  Assessment. 
(301)  619-6664.  both  at  telefax  (301) 
619-5034 

SUPPLEMENTARY  INFORMATION:  This 
invention  relates  generally  to 
microfluidized  Leishmania  lysate 
preparations.  In  particular,  the  present 
invention  relates  to  microfluidized 
Leishmania  lysate  preparations  for 
assays  and  immunogenic  compositions. 

Luz  D.  Ortiz, 

Army  FrdrmI  Register  Liaison  Officer.     ^ 
IKK  Uch;.  0.3-1.'>020  Filed  6-12-03:  8:45  am) 
8ILUNG  COOC  3710-(»-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  a  Novel  Shaped  Charge 
Technology  for  Exclusive,  Partially 
Exclusive  or  Non-Exclusive  Licenses 

AGENCY:  Department  of  the  Army.  DoD. 
ACTION:  Notice  of  availability. 

summary:  The  Department  of  the  Army 
announces  the  general  availability  of 
exclusive,  partially  exclusive  or  non- 
exclusive licenses  relative  to  novel 
shaped  charge  technology  as  described 
in  U.S.  Patent  application  "Shaped 


Charge  Explosive  Device  and  Method  of 
Making  Same"  (U.S.  Patent  Application 
No.  10/421899).  Any  license  shall 
comply  with  35  U.S.C.  209  and  37  CFR 
part  404. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  D.  Rausa.  U.S.  Army  Research 
Laboratory,  Office  of  Research  and 
Technology  Applications.  ATTN: 
AMSRL-DP-T/Bldg..  459.  Aberdeen 
Proving  Ground.  MD  21005-5425. 
telephone:  (410)  278-5028. 
SUPPLEMENTARY  INFORMATION:  None. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

(FR  Dtx:.  0.3-15016  Filed  6-12-03;  8:45  am) 

BKJJNQ  COOE  3710-06-11 


DEPARTMENT  OF  DEFENSE 

Department  of  tf>e  Army 

Availability  of  a  Novel  Steganography 
TechrK)logy  for  Exclusive,  Partially 
Exclusive,  or  Non-Exclusive  Licenses 

agency:  Department  of  the  Army.  DOD. 
ACTION:  Notice  of  availability. 

summary:  The  Department  of  the  Army 
announces  the  general  availability  of 
exclusive,  partially  exclusive,  or  non- 
exclusive licenses  relative  to  a  novel 
stenography  technology  as  described  in 
U.S.  Patent  "Spread  Spectrum  Image 
Steganography"  (U.S.  Patent  No. 
6.557,103).  April  29.  2003;  Marvel,  ef  al. 
Any  license  shall  comply  with  35  U.S.C. 
209  and  37  CFR  404. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  D.  Rausa  U.S.  Army  Research 
Laboratory,  Office  of  Research  and    . 
Technology  Applications,  ATTN: 
AMSRL-DP-T/Bldg..  459.  Aberdeen 
Proving  Ground.  MD  21005-5425. 
telephone:  (410)  278-5028. 
SUPPLEMENTARY  INFORMATION:  None. 

Luz  D.  Ortiz, 

A  rmy  Federal  Register  Liaison  Officer. 

|FR  D<k:.  0.3-1.'>018  Filed  5-12-03;  8:45  am) 

BILLING  COOE  3710-OS-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  for 
the  Woodbridge  River  Basin, 
Middlesex  County,  NJ,  Flood  Control 
and  Aquatic  Ecosystem  Restoration 
Study 

AGENCY:  Department  of  the  Army.  U.S. 
Army  Corps  of  Engineers,  DoD. 
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ACTION:  Notice  of  intent. 


SUMMARY:  In  accordance  with  the 
President's  Council  of  Environmental 
Quality  (CEQ)  Rules  and  Regulations,  as 
defined  and  amended  in  40  Code  of 
Federal  Regulations  (CFR).  Parts  1500- 
1508.  the  U.S.  Army  Corps  of  Engineers 
(USAGE).  New  York  District  (District),  is 
preparing  a  Draft  Environmental  Impact 
Statement  (DEIS)  to  determine  the 
feasibility  of  implementing  flood 
damage  protection  and  aquatic 
ecosystem  restoration  measures  along 
the  Woodbridge  River  Basin  in 
Middlesex,  NJ.  The  Woodbridge  River 
Basin  (Basin)  is  approximately  5  miles 
in  length  with  a  drainage  area  of 
approximately  10  miles.  Tidal  surges 
and  inadequate  channel  capacities  to 
contain  increased  stormwater  runoff 
account  for  flooding  problems  within 
the  Basin.  The  Basin  has  experienced 
numerous  flood  events  that  have 
incurred  damages  to  homes,  businesses 
and  pubic  infrastructure;  the  latest 
occurring  in  October  of  1996  during 
which  the  Township  of  Woodbridge 
sustained  damages  in  excess  of  $1 
million.  Direct  impacts  to  the  Basin's 
aquatic  ecosystem  as  a  result  of 
urbanization  include  the  loss  of  wetland 
acreage,  floodplain  encroachment, 
stream  bank  erosion,  increased 
sedimentation  and  nutrient  and 
pollutant  loading.  The  District  will 
develop  and  evaluate  various  structural 
and  non-structural  flood  damage 
reduction  measures  and  will  investigate 
opportunities  to  restore  aquatic 
ecosystem  structure  and  functions. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kimberly  Rightler,  Project  Biologist. 
Planning  Division.  U.S.  Army  Corps  of 
Engineers,  New  York  District.  NY 
10278-0090.  (212)  264-9846  or 
kimberly.a.rightler@usace.army.mil. 

SUPPLEMENTARY  INFORMATION: 

1.  This  study  is  authorized  by  U.S. 
House  of  Representatives  Resolution 
Docket  2552  dated  May  1998. 

2.  Scoping:  Public  scoping  meeting(s) 
arte  anticipated  to  occur  in  September 
2003.  Results  from  the  public  scoping 
meeting(s)  with  the  District  and  Federal, 
state,  and  local  agencies  will  be 
addressed  in  the  DEIS.  A  separate 
notice,  in  local  area  newspapers, 
indicating  the  location,  date  and  time  of 
the  scoping  meeting(s)  will  be  released 
at  a  later  date  and  a  scoping  document 
will  be  prepared  and  made  available 
prior  to  the  scoping  meeting(s).  Parties 
interested  in  receiving  notices  of  public 
scoping  meeting(s)  or  copies  of  the 
scoping  document  should  contact  Ms. 
Rightler  at  the  above  address. 


3.  Date  of  DEIS  Release:  The  DEIS  is 
scheduled  to  be  available  April  2005. 

Frank  Santomaura, 

Chief.  Planning  Division. 

(FR  Doc.  03-15021  Filed  6-12-03;  8:45  am] 

BILUNG  COOE  3710-06-M 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Government- 
Owned  Inventions;  Available  for 
Licensing 

agency:  Department  of  the  Navy.  DOD. 
ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  available 
for  licensing  by  the  Department  of  the 
Navy.  U.S.  Patent  No.  5.976,284: 
Patterned  Conducting  Polymer  Surfaces 
and  Process  for  Preparing  the  Same  and 
Devices  Containing  the  Same,  Navy 
Case  No.  78.825.//U.S.  Patent  No. 
5.828.432:  Conductii^  Substrate,  Liquid 
Crystal  Device  Made  Therefrom  and 
Liquid  Crystalline  Composition  in 
Contact  Therewith,  Navy  Case  No. 
77,014.//  Navy  Case  No.  84.102:  Highly 
Conducting  Transparent  Thin  Polymers 
Films  Formed  from  Double  and 
Multiple  Layers  of  Poly(3.4  Ethylene 
Dioxythiophene)  and  its  Perivatives.// 
Navy  Case  No.  84,103:  Highly 
Conducting  and  Transparent  Thin  Films 
Formed  from  New  Fluorinated 
Perivatives  of  3.4  Ethylene 
Dioxythiophene. 

ADDRESSES:  Requests  for  copies  of  the 
inventions  cited  should  be  directed  to 
the  Naval  Research  Laboratory.  Code 
1004,  4555  Overlook  Avenue.  SW.. 
Washington,  DC  20375-5320.  and  must 
include  the  Navy  Case  number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Catherine  M.  Cotell.Ph.D..  Head, 
Technology  Transfer  Office.  NRL  Code 
1004.4555  Overlook  Avenue,  SW.. 
Washington.  EX]  20375-5320,  telephone 
(202)  767-7230.  Due  to  temporary  U.S. 
Postal  Service  delays,  please  fax  (202) 
404-7920.  E-Mail:  cotell@nri.navy.mil 
or  use  courier  delivery  to  expedite 
response. 

(Authority:  35  U.S.C.  207.  37  CFR  Part  404). 

Dated:  June  9,  2003. 

E.F.  McDonnell, 

Major,  U.S.  Marine  Corps,  Federal  Register 
Liaison  Officer. 

(FR  Doc.  03-14924  Filed  6-12-03;  8:45  am] 

BILUNG  COOE  3«10-^-P  " 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Grant  Exclusive 
Patent  License;  Star  Cyroelectronics 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  Star  Cyroelectronics,  a  revocable, 
nonassignable,  exclusive  license  in  the 
United  States  to  practice  the 
Government-owned  invention  described 
in  U.S,  Patent  No.  6.051.846  entitled 
"Monolithic  Integrated  High-Tc 
Superconductor-Semiconductor 
Structure"  and  U.S.  Patent  No. 
6.165.801  entitled  "Method  for  Making 
a  Monolithic  Integrated  High-Tc 
Superconductor-Semiconductor 
Structure". 

DATES:  Anyone  wishing  to  o'Dject  to  the 
granting  of  this  license  has  (15)  days 
from  the  date  of  this  notice  to  file 
written  objections  along  with 
supporting  evidence,  if  anv. 
ADDRESSES:  Written  objections  are  to  be 
filed  with  the  Office  of  Patent  Counsel. 
Space  and  Naval  Warfare  Systems 
Center.  Code  20012,  53510  Silvergate 
Ave..  Room  103.  San  Diego,  CA  92152- 
5765. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  A.  Ward,  Space  and  Naval 
Warfare  Systems  Center,  Code  20012. 
53510  Silvergate  Ave.  Room  103,  San 
Diego,  CA  92152-5765,  telephone  (619) 
553-3823. 

(Authority:  35  U.S.C.  207.  37  CFR  pari 
404.7(a)). 

Dated:  June  4.  2003. 

E.F.  McDonnell, 

Major.  U.S.  .Marine  Corps.  Federal  Register 
Liaison  Officer. 

[FR  Doc.  03-14906  Filed  6-12-03;  8:45  ani| 

BILLING  COOE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

-  Office  of  Postsecondary  Education; 
Strengthening  Institutions  (SIP), 
American  Indian  Tribally  Controlled 
Colleges  and  Universities  (TCCU),  and 
Alaska  Native  and  Native  Hawaiian- 
Serving  Institutions  (ANNH)  Programs; 
Developing  Hispanic-Serving 
Institutions  (HSIs)  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  reopening  application 
deadline  dates  for  certain  applicants. 

SUMMARY:  The  Secretary  reopens  the 
deadline  dates  for  certain  applications 
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for  the  Strengthening  Institutions 
Program.  American  Indian  Trihally 
Controlled  Colleges  and  Universities 
Program,  and  Alaska  Native  and  Native 
Hawaiian-Serving  Institutions  Programs 
announced  in  the  Federal  Register  on 
January  31,  2003  (R8  FR  500»)).  and  lor 
the  Developing- Hispanic-Serving 
Institutions  Program  announced  in  the 
Federal  Register  on  [anuary  29.  2003 
(68  FR  4454).  We  are  reopening  the 
competitions  for  certain  applicants  due 
to  conflicting  information  given  at  a 
Department-sponsored  technic:al 
assistance  workshop.  At  the  workshop, 
potential  applicants  were  given 
information  about  which  parts  of  the 
application  would  not  be  included  in 
the  page  limitation  that  conflicted  with 
the  information  in  the  Federal  Register 
notices.  As  a  result  of  this  itmfusion,  we 
are  allowing  those  applicants  who 
submitted  timely  applications  that 
exceeded  the  published  page  limit 
requirements  to  resubmit  their 
applications  by  the  deadline  date  below. 
The  resubmitted  applications  must  meet 
the  page  limit  requirements  published 
in  the  original  closing  date  notices  for 
the  respective  programs.  Applicants 
whose  original  applications  exceeded 
the  page  limit  requirements  who  do  not 
resubmit  a  new  application  that 
complies  with  the  page  limit 
requirements  by  the  dijadiiuc  below  will 
not  be  considered  for  funding. 

Deadline  for  Tra  ismittal  of 
Applications:  Applications  mu<t  be 
postmarked  no  later  »han  Junr  23.  2003. 

Transmittal  of  Appticutions: 
Resubmitted  applications  should  be  sent 
by  hardcopy  to  the  individuals  and 
addresses  noted  below:  Darlene  Collins 
(Title  III.  Part  A  Programs).  U.S. 
Department  of  Education,  1990  K  Street, 
NW.,  6th  Floor,  Washington,  DC  20006- 
8513.  Or,  Louis  Venuto  (Title  V 
Program).  U.S.  Department  of 
Education,  1990  K  Street.  NW  .  6th 
floor.  Washington.  DC  20006-8513. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
title  in.  part  A  programs:  Darlene  B. 
Collins.  U.S.  Department  of  Education. 
1990  K  Street.  NW..  6th  Floor. 
Washington,  DC  20006-8513. 
Telephone:  (202)  502-7576  or  Thomas 
Kcyes,  U.S.  Department  of  Education, 
1990  K  Street.  NW..  6th  Floor. 
Washington.  DC  20006-8513. 
Telephone:  (202)  502-7577  or  via 
Internet:  darlene.collins@ed.gov, 
thomas.keyes@ed.gov. 

For  title  V  program:  Louis  Venuto, 
U.S.  Department  of  Education,  1990  K 
Street,  NW..  6th  floor.  Washington.  DC 
20006-8513.  Telephone:  (202)  502-7763 
or  via  Internet:  louis.venuto@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 


the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  wvx-w.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498:  or  in  the  Washington. 
DC  area  at  (202)  512-1530. 

Note:  The  ufncial  version  of  this  ilociiment 
is  lilt!  (iocumeal  puhlishbd  in  the  Fecle^a^ 
Register.  Friw  Inlernet  acrtsss  Id  ihu  otfu  iiil 
i!(iili(>n  (it  ihc  Federal  Register  ami  the  Codo 
of  Federal  Regulations  is  available  <in  (IPO 
Aci  ess  al:  bllp:/h\\ii<Aicctyss.gi)0.go\/nam/ 
indi!\.html. 

Dated:  lune  9.  2003. 
Sally  L.  Siroup, 

Assistant  Secrnlary.T)fficH  of  Postsfcondary 
Education. 
jFR  Doc.  03-149.51  Filed  &-12-03:  8:4.'>  am] 
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DEPARTMENT  OF  ENERGY  . 

Federal  Energy  Regulatory        , 
Commission 

[Docket  No.  EC03-69-001 ,  et  al.] 

FPL  Energy  Seabrook,  LLC,  et  al.; 
Electric  Rate  and  Corporate  Filings 

lune  ."j.  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  FPL  Energy  Seabrook.  LLC  and  FPL 
Energy  New  England  Transmission, 
LLC 

IDocket  No.  ECQ3-69-001] 

Take  notice  that  on  May  30.  2003.  FPL 
Energy  Seabrook.  LLC  and  FPL  Energy 
New  England  Transmission,  LLC 
submitted  a  notice  of  withdrawal  of 
their  joint  application  for  authorization 
to  transfer  jurisdictional  facilities  filed 
on  March  21.  2003,  and  their  joint 
answer  to  protests  and  comments  filed 
on  April  28.  2003. 


Comment  Date:  June  20.  2003. 

2.  U.S.  Department  of  Energy, 
Bonneville  Power  Administration 

|D(K;kel  No.  EF03-202 1-000) 

Take  notice  that  on  lune  3.  2004.  the 
Bonneville  Power  Administration 
(Bonneville)  submitted  for  filing 
Bonneville's  proposed  2004 
Transmission  and  Ancillary  Services 
Rates.  Bonneville  requests  that  the 
Commir.sion  confirm  and  approve  the 
rates  pursuant  to  Sections  7(a)(2)  and 
7(I)(6)  of  the  Pacific  Northwest  Electric 
Power  Planning  and  Conservation  Act. 
16  U.S.C.  §§  839(a)(2)  and  839e(I)(6). 
and  Subpart  B  of  part  300  of  the 
Coifnmission's  regulations.  18  CFR  part 
300.  Bonneville  requests  that  the 
Commission  grant  interim  approval  of 
the  proposed  rates  by  September  30. 
2003.  followed  by  final  approval,  with 
the  rates  to  be  effective  October  1 ,  2003 
through  September  30,  2005. 

Comment  Date:  June  24,  2003. 

3.  New  York  Independent  System 
Operator,  Inc. 

jDfxkel  No.  FRO  1-300 1-000 1 

Take  notice  that  on  June  2,  2003,  the 
Neyv  York  Independent  System 
Operator,  Inc.  (NYISO)  submitted  a 
report  on  the  status  of  its  demand  side 
management  programs  and  the  status  of 
the  addition  of  new  generation 
resources  in  New  York  State  in 
compliance  with  the  Commission's 
previous  orders  in  the  above-captioned 
proceeding. 

The  NYISO  states  it  has  served  a  copy 
of  this  filing  upon  all  {>arties  that  have 
executed  service  agreements  under  the 
NYISO's  Open  Access  Transmission 
Tariff  and  Market  Administration  and 
Control  Area  Services  Tariff. 

Comment  Date:  June  23,  2003. 

4.  Michigan  Electric  Transmission 
Company,  LLC 

[Do<:ket  No.  b;R03-68«-<)01| 

Take  notice  that  on  June  3,  2003, 
Michigan  Electric  Transmission 
Company,  LLC  submitted  revisions  to 
its  proposed  amendment  to  the  "Project 
I  Transmission  Ownership  and 
Operating  Agreement  Between 
Consumers  Power  Company  and 
Michigan  South  Central  Power  Agency," 
to  comply  with  the  Federal  Energy 
Regulatory  Commission's  May  19,  2003  ' 
Order  in  Docket  No.  ER03-688-000. 
Comment  Date:  June  24,  2003. 

5.  Northeast  Utilities  Service  Company 

[Docket  No.  ER03-907-000] 

Take  notice  that  on  May  30.  2003, 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  its  operating 
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company  affiliates,  The  Cormecticut 
Light  and  Power  Company.  Wester 
Massachusetts  Electric  Company, 
Holyoke  Power  and  Electric  Company 
and  Holyoke  Water  Power  Company  ( 
the  NU  Companies)  tenders  for  filing  a 
Second  Amendment  (Second 
•    Amendment)  to  the  Settlement 
Agreement  approved  by  the 
Commission  in  88  FERC  •61.006  (the 
Settlement)  to  extend  the  rates,  terms 
and  conditions  of  the  Settlement  for  an 
additional  period  of  sixty  days  to  allow 
additional  time  to  complete  negotiations 
of  amendments  to  underlying 
transmission  service  agreements. 

NUSCO  states  that  a  copy  of  the  filing 
has  been  mailed  to  the  service  list. 
NUSCO  requests  an  effective  date  of . 
May  30,  2003  and  requests  any  waiver 
of  the  Commission  's  regulations  that 
may  be  necessary  to  permit  such  an 
effective  date. 

Comment  Date:  June  20,  2003. 

6,  Fulcrum  Power  Marketing  LLC 

I  Docket  No.  ER0.3-908-000|     ^ 

Take  notice  that  on  June  2,  2003. 
Fulcrum  Power  Marketing  LLC 
petitioned  the  Commission  for 
acceptance  of  its  Rate  Schedule  FERC 
No.  1.  the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-based  rates, 
and  the  waiver  of  certain  of  the 
Commission's  Regulations. 
Comment  Date:  June  23.  2003. 

7,  New  Energy  Partners,  L.L.C.  , 

I  Docket  No.  ER03-909-0001 

Take  notice  that  on  June  2,  2003.  New 
Energy  Partners,  L,L.C.  tendered  for 
filing  a  Notice  of  Cancellation  pursuant 
to  18  CFR  35.15  to  reflect  the 
cancellation  of  its  Market  Rate  Tariff, 
designated  as  Rate  Schedule  FERC  No. 
1,  and  code  of  conduct,  designated  as 
Supplement  No.  1  to  Rate  Schedule  No. 
1,  both  originally  accepted  for  filing  in 
Docket  No.  ER99-181 2-000. 

Comment  Date:  June'23,  2003. 

8,  New  England  Power  Pool 

IDocket  No.  ER03-910-()0()| 

Take  notice  that  on  June  2.  2003.  the 
New  England  Power  Pool  (NEPOOL) 
Participants  Committee  filed  for 
acceptance  changes  to  NEPOOL  Market 
Rule  1  and  its  Appendices,  The 
Participants  Committee  requests  an 
Augu.st  1,  2003  effective  date  for  the 
filed  changes. 

The  Participants  Committee  states 
that  copies  of  these  materials  were  sent 
to  the  New  England  state  governors  and 
regulatory  commissions  and  the 
Participants  in  NEPOOL. 

Comment  Date:  June  23,  2003. 


9.  Deseret  Generation  &  Transmission 
Co-operative,  Inc. 

[Docket  No.  ER03-91 1 -<J00) 

Take  notice  that  on  June  3,  2003, 
Deseret  Generation  &  Transmission  Co- 
operative, Inc.  submitted  a  filing 
detailing  a  Supplemental  2002  Rebate  to 
each  of  its  six  member  cooperatives 
under  Serx'ice  Agreement  Nos.  1 
through  6  of  FERC  Electric  Tariff.       • 
Original  Volume  No.  1. 

Comment  Date:  ]une  24,  2003. 

10,  Perryville  Energy  Partners,  L.L,C. 

[Docket  No.  ERO.3-91 2-000) 

Take  notice  that  on  June  3.  2003. 
,  Perryville  Energy  Partners.  L.L.C. 
(Perryville)  tendered  for  filing  a  First 
Revised  Sheet  No.  1  superseding 
Original  Sheet  No.  1  of  its  FERC  Electric 
Tariff.  Original  Volume  No.l.  Perryville 
states  that  the  revisions  reflect  the 
change  in  ownership  that  occurred  June  • 
20.  2002.  and  the  resulting  termination 
of  Perryville's  status  as  an  affiliate  of 
Alabama  Power  Company,  Georgia 
Power  Company.  Gulf  Power  Company. 
Mississippi  Power  Company,  and 
Savannah  Electric  and  Power  Company. 
Comment  Date:  June  24.  2003. 


11.  Avista  Corporation 

[Docket  No.  ERO.3-9], 3-000) 

Take  notice  that  on  June  3.  2003. 
Avista  Corporation  (Avista)  submitted  a 
Notice  of  Cancellation  of  TXU  Energy 
Trading  Company,  LP  formerly  Eqserch 
Energv  Services.  Inc..  Rate  Schedule  No. 
260.   ' 

Avista  seeks  all  waivers  necessai%'  to 
allow  the  cancellation  to  be  effective  as 
of  May  31,  2003.  Avista  also  states  that 
a  copy  of  the  filing  has  been  provided 
to  TXU  Energy  Trading  Company. 
Comment  Date:  June  24,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding: 
Any  person  wishing  to  become  a  partv 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  ser\'ice  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 


Commission's  Web  site  at  http:// 
ixivw.ferc.gov  ,  using  the  -FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  for  TTY. 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper:  see  18 
CFR  385.2001(a)(l)(iii)  and'the 
instructions  on  the  Commission's  Web 
site  under  the  'e-Filing"  link.  The 
Commission  strongly  encourages  * 

electronic  filings. 

Magalie  R.  Salas. 

SHcrctarx: 

[FR-Doc .  o:<-14922  Filed  (i-12-03;  8:45  anil 

BILUNG  CODE  6717-81-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-2233-O04.  et  al] 

Midwest  Independent  Transmission 
System  Operator,  Inc..  et  al.;  Electric 
Rate  and  Corporate  Filings 

lune  4.  200:i. 

The  following  filings  ha\e  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Midwest  Independent  Transmission 
System.  Operator.  Inc..  GridAmerira 
Participants 

IDocket  Nos.  KR()2-223:<-(1()4  and  l.(;():i-14- 
004| 

Take  notice  that  on  Ma\  3(1.  2003.  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
and  the  GridAmerica  Participants  filed: 
(1)  a  Second  Amended  and  Restated 
Appendix  1  ITC  Agreeni(;nt  between 
GridAmerica  LLC  and  llie  Midwest  ISO: 
and  (2)  revised  protocols  describing  the 
fimctions  to  be  performed  bv 
GridAmerica,  the  Midwest  ISO  and  the 
GridAmerica  Companies  pursuant  to  the 
May  15,  2003  Order  of  the  Federal 
Energy  Regulator}'  Commission, 
Midwest  Independent  Transmission 
System  Operator  Inc..  103  FERC  •61.178 
(2003). 

The  Midwest  ISO  has  requested 
waiver  of  the  requirfemfmts  set  forth  in 
18  CFR  385.2010.  The  Midwest  ISO 
states  that  it  has  electronically  served  a 
copy  of  this  filing,  with  attachments, 
upon  all  Midwest  ISO  Alembers. 
Member  representativ'es  of  Transmission 
Owners  and  Non-Transmission  Owners, 
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the  Midwest  ISO  Advisory  Committr*! 
participants.  Policy  Subcommittee 
participants,  as  well  as  all  state 
commissions  within  the  region.  In 
addition.  Midwest  ISO  states  that  the 
filing  has  been  electronically  posted  on 
the  Midwest  ISO's  Web  site  at  bitp:// 
www. midwestiso.org  under  the  heading 
"Filings  to  FERC"  for  other  interested 
parties  in  this  matter. 
Comment  Date:  June  20.  2003. 

2.  Southern  Company  Services,  Inc. 

lUni  k.!t  No.  b:Ro:)-:i.5.^.-(H);t| 

Take  notice  that  on  May  3D.  2003, 
Southern  (Company  Services,  Inc.  (SCS), 
acting  on  behalf  of  Alabama  Power 
(Company.  Georgia  Power  Company, 
Gulf  Power  (Company,  Mississippi 
Power  Company,  and  Savannah  Electric 
and  Power  Company  (collectively 
Southern  Companies),  resubmitted  one 
rollover  transmission  service  agreement 
under  the  Open  Access  Transmission 
Tariff  of  Southern  Companies  (FERC 
Electric  Tariff.  Fourth  Revised  Volume 
No.  5).  Southern  Companies  state  that 
the  agreement  is  for  firm  point-to-point 
rollover  transmission  service  with 
Oglethorpe  Power  Corporation  (OPC) 
(First  Revised  Service  Agreement  No. 
431).  and  it  is  being  refiled  to  comply 
with  the  Commission's  Order  in  this 
proceeding  dated  May  2.  2003. 

Comment  Date:  |une  20.  2003. 

3.  Devon  Power  LLC 

|l)<)(  kpl  No.  KRO.J-.'ifi^-OO?!  ' 

Take  notice  that  on  May  30.  2003.  ISO 
New  England  Inc..  submitted  a 
compliance  filing  in  accordance  with 
the  Commission's  April  25.  2003  Order 
in  Docket  No.  ER03-563-000. 

ISO  Now  England  Inc..  stated  that 
copies  of  said  filing  have  been  served 
upon  all  parties  to  this  proceeding,  and 
upon  NEPOOL  Participants,  as  well  as 
upon  the  utility  regulatory  agencies  of 
the  six  New  England  States. 

Comment  Date:  June  20,  2003. 

4.  Midwest  Independent  Transmission 
System  Operator,  Inc.,  GridAmerica 
Companies 

|U<M:ket  Nos.  b:Ro:J-.i»0-002  and  ELOl-ll'J- 
U()2| 

Take  notice  that  on  May  30,2003,  the 
GridAmerica  Companies  and  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  proposed  revisions  to  the 
Midwest  ISO  Open  Access 
Transmission  Tariff  (OATT).  FERC 
Electric  Tariff,  Second  Revised  Volume 
No.  1.  in  compliance  with  the 
Commission's  Order  in  Midwest  ' 


Independent  Transmission  System 
Operator  Inc..  103  FERC  1161,090  (2003). 

The  Applicants  have  requested  that 
the  proposed  revisions  become  effective 
upon  the  commencement  of  service  over 
the  GridAmerica  transmission  facilities 
under  the  Midwest  ISO  OATT. 

The  Applicants  have  also  requested 
waiv«?r  of  the  service  requirements  set 
forth  in  18  CFR  385.2010.  The 
Applicants  state  that  they  have 
electronically  served  a  copy  of  this 
filing,  with  attachments,  upon  all 
Midwest  ISO  Members,  Member 
representatives  of  Transmission  Owners 
and  Non-Transmission  Owners,  the 
Midwest  ISO  Advisory  Committee 
participants.  Policy  Subcommittee 
participants,  as  well  as  all  state 
commissions  within  the  region.  In 
addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  Web  site  at />«p.// 
www.midwestiso.orf;  under  the  heading 
"Filings  to  FERC"  for  other  interested 
parties  in  this  matter.  The  Applicants 
will  provide  hard  copies  to  any 
interested  parties  upon  request. 

Comment  Dote:  June  20,  2003. 

5.  FPL  Energy  New  England         ^ 
Transmission,  LLC 

ID(M:kel  No.  EKO;J-«0«-000| 

Take  notice  that  on  May  30,  2003,  FPL 
Energy  New  England  Transmission,  LLC 
submitted  a  Notice  of  Withdrawal  of  the 
proposed  interconnection  agreement 
filed  on  Mav  2,  2003. 

Comment  Date:  lune  20.  2003. 

6.  N|R  Natural  Energy  Company 

|U(M  kri  Nil.  i;RO:J-8n2-00()| 

Take  notice  that  on  May  27.  2003,  NJR 
Natural  Energy  Company  (NJRNE) 
tendered  for  filing  a  Notice  of 
Cancellation  of  its  FERC  Electric  Rate 
Schedule  No.  1 .  which  provides  for  the 
purchase  and  resale  of  electricity  at 
market-based  rates. 

Comment  Date:  June  17.  2003. 

7.  Central  Vermont  Public  Service 
Corporation 

|Dix:ket  No.  ER0.<-8«W-000| 

Take  notice  that  on  May  30.  2093. 
Central  Vermont  Public  Service 
Corporation  (CVPS)  tendered  for  filing 
the  Actual  2002  Cost  Report  required 
under  Paragraph  Q-1  on  Original  Sheet 
No.  18  of  the  Rate  Schedule  FERC  No. 
135  (RS-2  Rate  Schedule)  under  which 
Central  Vermont  Public  Service 
Corporation  sells  electric  power  to 
Connecticut  Valley  Electric  Company 
Inc.  (Customer).  The  Actual  2002  Cost 
Report  supports  a  refund  to  the 
Customer  in  the  amount  of  $202,975.01, 
including  interest,  as  provided  by  the 


RS-2  Rate  Schedule.  The  Actual  2002 
Cost  Report  reflects  changes  to  the  RS- 
2  Rate  Schedule  which  were  approved 
by  the  Commission's  June  6,  1989  Order 
in  Docket  No.  ER88-456-000. 

CVPS  states  that  copies  of  the  filing 
were  served  upon  the  Customer,  the 
New  Hampshire  Public  Utilities 
Commission,  and  the  Vermont  Public 
Ser\'ice  Board. 

Comment  Date:  June  20,  2003.. 

8.  New  England  Power  Pool 

[Docket  No.  ER0.3-«94-000| 

Take  notice  that  on  May  29.  2003.  the 
New  England  Power  Pool  (NEPOOL). 
jointly  with  ISO  New  England  Inc.  (the 
ISO)  submitted  for  filing  the  Hydro- 
Quebec  Interconnection  Capability 
Credit  (HQICC)  values  established  by 
the  Participants  Committee  pursuant  to 
the  Restated  NEPOOL  Agreement  for  the 
2003/2004  NEOOL  Power  Year.  This 
filing  is  made  pursuant  to  section  205  of 
the  Federal  Power  Act.  16  U.S.C.  824(d). 
in  accordance  with  the  Commission's 
direction  in  the  April  30,  2003  order  on 
rehearing  in  Docket  Nos.  EL03-25-001, 
-002,  and  -003,  NSTAR  Electric  &■  Gas 
Corporation,  et  al.  v.  New  England 
Power  Pool.  103  FERC  ^  61 ,093.  A  June 
1.  2003  effective  date  is  requested  for 
implementation  of  these  HQICC  values. 
NEPOOL  and  the  ISO  have  also 
requested  expedited  Commission  action 
with  respect  to  this  filing. 

NEPOOL  states  that  copies  of  these 
materials  were  sent  to  the  NEPOOL 
Participants.  Non-Participant 
Transmission  Customers  and  the  New 
England  state  governors  and  regulatory 
commissions. 

Comment  Date:  June  19,  2003. 

9.  White  Pine  Copper  Refinery,  Inc. 

|Do<:kHt  No.  KRO.J-Ha.-i-OOOOl 

Take  notice  that  on  May  30,  2003, 
White  Pine  Copper  Refinery,  Inc.  (White 
Pine)  petitioned  the  Commission  for 
acceptance,  on  a  limited  and  temporary 
basis,  of  White  Pine's  Rate  Schedule 
FERC  No.  1 :  the  granting  of  certain     ^ 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  regulations. 

White  Pine  states  that  it  intends  to 
engage  in  wholesale  electric  power  and 
energy  purchases  and  sales  as  a 
marketer.  White  Pine  also  states  that  it 
is  not  in  the  business  of  generating  or 
transmitting  electric  power. 

Comment  DatS:  June  13,  2003. 

10.  Southwest  Power  Pool,  Inc. 

IDockiM  No.  t;R0.'i-H9(>-0()0| 

Take  notice  that  on  May  30.  2003, 
Southwest  Power  Pool,  Iric.  (SPP) 


submitted  for  filing  an  unexecuted 
service  agreement  for  Firm  Point-to- 
Point  Transmission  Service  with  Kansas 
Municipal  Energy  Agency  (KMEA).  SPP 
seeks  an  effective  date  of  May  1 ,  2003 
for  the  service  agreement. 

SPP  states  that  KMEA  was  served 
with  a  copy  of  this  filing. 

Comment  Date:  June  20,  2003. 

11.  Southwest  Power  Pool,  Inc. 

[Docket  No.  ER03-«97-000) 

Take  notice  that  on  May  30,  2003. 
Southwest  Power  Pool,  Inc.  (SPP) 
submitted  for  filing  an  executed  service 
agreement  for  Firm  Point-to-Point 
Transmission  Service  with  Western 
Resources  d/b/a  Westar  Energy  (Westar). 
SPP  seeks  an  effective  date  of  May  1, 
2003  for  the  service  agreement. 

SPP  states  that  Westar  was  served 
with  a  copy  of  this  filing. 

Comment  Date:  June  4,  2003. 

12.  Bangor-Hydro  Electric  Company 

[Docket  No.  ER03-898-O00| 

Take  notice  that  on  May  30,  2003, 
Bangor-Hydro  Electric  Company  (BHE) 
submitted  for  filing  proposed  revisions 
to  its  open  access  transmission  tariff 
(OATT)  that  respond  to  the  Maine 
Public  Utilities  Commission's  (MPUC) 
request  that  BHE  coordinate  retail  rate 
changes  with  BHE's  annual  distribution 
rate  changes.  The  effect  of  the  proposed 
revisions  is  to  change  the  effective  date 
for  BHE's  annual  retail  rate  changes 
(calculated  pursuant  to  the  Rate 
Formula  in  BHE's  OATT)  from  June  1  to' 
July  1.  BHE  requests  an  effective  date  of 
June  1,  2003  for  the  proposed  tariff 
revisions. 

BHE  states  that  copies  of  this  filing 
were  served  on  BHE's  jurisdictional 
customers  and  affected  s'.ate 
commissions,  including  the  MPUC. 

Comment  Date:  June  20,  2003. 

13.  New  England  Power  Pool 

[Docket  No.  ER03-899-0001 

Take  notice  that  on  May  30,  2003,  the 
New  England  Power  Pool  (NEPOOL) 
Participants  Committee  filed  for 
acceptance  materials  to  permit  NEPOOL 
to  expand  its  membership  to  include 
SESCO  Enterprises,  LLC  (SESGO).  The 
Participants  Committee  requests  a  June 
1,  2003  effective  date  for 
commencement  of  participation  in 
NEPOOL  by  SESCO. 

NEPOOL  Participants  Committee 
states  that  copies  of  these  materials  were 
sent  to  the  New  England  state  governors 
and  regulatory  commissions  and  the 
Participants  in  NEPOOL. 

Comment  Date:  June  20,  2003. 


Federal  Register /Vol.  68.  No.  114 /Friday,  June  13,  2003 /Notices 


35397 


14.  Duke  Energy  Corporation 

[Docket  No.  ER03-900-O00) 

Take  notice  that  on  May  30,  2003, 
Duke  Energy  Corporation,  on  behalf  of 
Duke  Electric  Transmission, 
(collectively,  Duke)  tendered  for  filing 
executed  Service  Agreements  between 
Duke  and  Split  Rock  Energy  LLC  for 
Firm  and  Non-Firm  Point-to-Point 
Transmission  Service  under  Duke's 
Open  Access  Transmission  Tariff.  Duke 
seeks  an  effective  date.for  the  Service 
Agreements  of  May  12.  2003. 

Comment  Date:  ]une  20,  2003. 

15,  Midwest  Independent  Transmission 

[Docket  No.  ER03-901-000  System  Operator, 
Inc.] 

Take  notice  that  on  May  30,  2003,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
tendered  for  filing  proposed 
amendments  to  transmission  service 
agreements  (Service  Agreements) 
between:  (1)  Midwest  ISO  and  the 
Michigan  Public  Power  Agency  (MPPA). 
.for  itself  and  as  agent  for  Wolverine 
Power  Supply  Cooperative,  Inc. 
(Wolverine),  for  Network  Integration 
Transmission  Service  (NITS)  for  load 
located  within  the  Michigan  Electric 
Transmission  Company,  LLC  (METC) 
pricing  zone;  (2)  the  Midwest  ISO  and 
MPPA  for  Non-Firm  Point-to-Point 
Transmission  Service;  (3)  the  Midwest 
ISO  and  MPPA  for  Short-Term  Firm 
Point-to-Point  Transmission  Service;  (4) 
the  Midwest  ISO  and  MPPA  for  Long- 
Term  Firm  Point-to-Point  Transmission 
Service;  (5)  the  Midwest  ISO  and  City  of 
Holland  (Holland)  for  Long-Term  Firm 
Point-to-Point  Transmission  Service;  (6) 
the  Midwest  ISO  and  Holland  for  Short- 
Term  Firm  Point-'lo-Point  Transmission 
Service  and  (7)  the  Midwest  ISO  and 
Holland  for  Non-Firm  Point-to-Point 
Transmission  Serx'ice  under  the 
Midwest  ISO  open  access  transmission 
tariff  (OATT  or  Tariff).  Midwest  ISO 
states  that  the  Service  Agreements 
amend  the  existing  agreements  between 
those  parties,  and  will  allow  for  the 
recovery  of  certain  charges  historically 
recovered  from  these  customers  that 
were  omitted  from  the  current  versions 
of  the  Service  Agreements  currently  on 
file  with  the  Commission. 

The  Applicants  have  also  requested 
waiver  of  the  service  requirements  set 
forth  in  18  CFR  385.2010.  The 
Applicants  states  that  they  have 
electronically  served  a  copy  of  this 
filing,  with  attachments,  upon  all 
Midwest  ISO  Members,  Member 
representatives  of  Transmission  Owners 
and  Non-Transmission  Owners,  the 
Midwest  ISO  Advisory  Committee 
participants.  Policy  Subconunittee 


participants,  as  well  as  all  state 
commissions  within  the  region.  In 
addition.  Midwest  ISO.ihdicates  that  the 
filing  has  been  electronically  posted  on 
the  Midwest  ISO's  Web  site  at  http:// 
www.midwestiso.org  under  the  heading 
"Filings  to  FERC  "  for  other  interested 
parties  in  this  matter.  The  Applicants 
states  that  they  will  provide  hard  copies 
to  any  interested  parties  upon  request.- 
Comment  Date:  June  20.  2003. 

16.  Commonwealth  Edison  Company 

[Docket  No.  ER03-902-'J00| 

Take  notice  that  ori  May  30,  2003. 
Commonwealth  Edison  Company 
(ComEd)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  seven  Service  Agreements 
entered  into  between  ComEd  and 
Wisconsin  Electric  Power  Marketing 
and  associated  Dynamic  Scheduling 
Agreement  entered  into  between  ComEd 
and  Wisconsin  Electric  Power  Company 
under  ComEd's  Open  Access 
Transmission  Tariff. 

ComEd  requests  effective  dates  of 
June  1,  2003,  and  June  1,  2004,  and 
accordingly,  requests  waiver  of  the 
notice  requirements. 

ComEd  states  that  copies  of  the  filing 
were  served  upon  Wisconsin  Electric 
Power  Marketing.  Wisconsin  Electric 
Power  Company,  the  Wisconsin  Public 
Service  Coinmissioi'  and  the  Illinois 
Commerce  Commissi  m. 

Comment  Date:  Juna  20.  2003. 

17.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ERU3-903-O00| 

Take  notice  that  on  May  30,  2003, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  the  2001  true- 
up  to  rates  pursuant  to  Contract  No.  14- 
06-200-294aA  (Contract  2948A),  PG&E 
First  Revised  Rate  Schedule  FERC  No. 
79,  between  PG&E  an('  the  Western  Area 
Power  Acministratior  (Western). 

PG&  E  sntes  that  f  jpies  of  this  filing 
have  been  seivcd  upon  Western  and  the 
California  Public  Utilities  Commission. 

Comment  Date:  June  20.  2003. 

18.  Riverside  Canal  Power  Company, 
Inc. 

[Docket  No.  ER03-904-000| 

Take  notice  that  on  May  30,  2003. 
Riverside  Canal  Power  Company 
(Riverside)  filed  a  Notice  of  Cancellation 
of  its  FERC  Electric  Tariff,  First  Revised 
Volume  No.  1.  Riverside  indicates  that 
it  has  been  unmanned  and  the  units 
have  been  offline  since  October  2000. 
Riverside  requests  that  its  Notice  of 
Cancellation  be  effective  as  of  May  29, 
2003. 

Riverside  states  that  copies  of  the 
filing  were  served  upon  the  parties  of 
record  in  this  docket. 
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Comment  Do/p.'June  20.  2003. 

19.  Xcel  Energy  Services,  Inc. 

il)i><  k.i  N.I.  KI«i:i-'t().-|-OOU| 

Take  notice  thai  on  May  .30.  200.3. 
Xc;rl  Energy  Sorvicus.  Inc.  (XES).  on 
bohalf  jf  Soulhwostom  Public  .Service 
Company  (SP.S),  .submitted  for  filinH  an 
Exhibit  A  to  the  Wholesale  Full 
Rcquiremtmts  Electrit;  Power  Service 
Asrecnii^nt  between  SPS  and  Farmers' 
Electric  (Cooperative.  Inc.  of  New 
Mexico  (Farmers'). 

XE.S  requests  that  this  agretunent 
b<;come  effective  on  May  30,  2003. 

Comment  Dnte:  lune  30.  2003. 

20.  Southwestern  Electric  Power 
Company 

|lJ.»(ki'l  No.  liKdlMMMMMM). 

Take  notice  that  on  May  30.  2003. 
Southwestern  Electric  Power  Company 
(SWEPCO)  submitted  for  filing  actuarial 
reports  in  support  of  the  amounts  to  be 
ccillected  in  SVVEPCO's  2002  actual  and 
2003  projected  formula  rates-for  post- 
employment  benefits  other  than 
pensions  as  directed  by  the  Statement  of 
Financial  Accounting  Standard  No.  106 
(SFAS  106).  issued  by  the  Financial 
Accounting  Standards  Board,  and  the 
collection  in  such  formula  rates  of  other 
post-employment  benefits  as  directed  by 
SFAS  112. 

SWEPCO  seeks  an  effectivR  date  of 
January  1,  2002  and.  accordingly, 
requests  waiver  of  ihe  Commis.sion's 
notice  requirements.  SWEPCO  states  it 
has  served  copies  of  the  transmittal 
letter  on  all  of  its  formula  fate 
customers,  the  Arkansas  Public  Service 
Commission,  the  Louisiana  Public 
Service  Commission  and  the  Public  . 
Utility  Commission  of  Texas. 

Comment  Date:  June  20.  2003. 

Standard  Paragraph 

Any  person  desiring  to  inter\eneor  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Cx)mmission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and.  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 


uww.fprc.gov.  using  the  "FERRIS"  link. 
■Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
.Support  at 

FERCOnlineSupport®ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY. 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  tiled  electronically 
via  the  Internet  in  lieu  of  paper,  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
(Commission  strongly  encourages 
electronic  filings. 

MaKalie  R.  Salas. 

•  Sccrflary 
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DEPARTMENT  OF  ENEnCY 

Western  Area  Power  Administration 

Proposed  Rates  for  Loveland  Area 
Projects  Transmission  and  Ancillary 
Services 

agency:  Western  Area  Power 

Administration,  DOE. 

ACTION:  Notice  of  proposed  rates. 


summary:  The  Western  Area  Power 
Administration  (Western)  is  proposing 
rates  for  Loveland  Area  Projects  (LAP) 
transmission  and  ancillary  services. 
Current  rates  have  been  extended 
through  March  31,  2004.  The  proposed 
rates,  which  are  formula  based,  will 
provide  sufficient  revenue  to  pay  all 
annual  costs,  including  interest 
expense,  and  repayment  of  required 
investment  within  the  allowable  period. 
Rate  impacts  are  detailed  in  a  brochure 
to  be  made  available  to  all  interested 
parties.  The  proposed  rates  are 
scheduled  to  go  into  effect  on  January  1 , 
2004,  and  will  remain  in  effect  through 
December  31 ,  2008.  This  Federal 
Register  notice  begins  the  formal 
process  for  the  proposed  rates. 
DATES:  The  consultation  and  comment 
period  begins  today  and  will  end 
September  11,  2003.  Western  will 
present  a  detailed  explanation  of  the 
proposed  rates  at  the  following  public 
information  forums: 

1.  July  14.  2003, 9  a.m.  MOT,  Denver. 
(Colorado. 

2.  July  15,  2003, 1  p.m.  CDT.  Lincoln, 
Nebraska. 

Western  will  receive  oral  and  written 
comments  at  the  following  public 
comment  forum: 

3.  August  6,  2003, 11  a.m.  MOT. 
Denver,  CColorado. 


ADDRESSES:  The  public  infomiti^iy'  '" 
forums  will  be  held  at  the  following 
locations: 

1 .  Denver,  Radisson  Stapleton  Plaza 
Hotel,  3333  Quebec  Street,  Denver, 
Colorado. 

2.  Lincoln,  Southeast  Community 
(Allege,  11th  and  O  Street,  Lincoln. 
Nebraska. 

The  public  comment  forum  will  btj 
held  at  the  following  location: 

3.  Denver,  Radisson  Stapleton  Plaza 
Hotel,  3333  Quebec,  Denver,  Colorado. 

Written  comments  should  be  sent  to: 
Joel  K.  Bladow,  Regional  Manager, 
RiM:ky  Mountain  Customer  Service 
Region.  Western  Area  Power 
Administration,  5555  East  Crossroads 
Boulevard,  Loveland,  CO  80538-8986, 
e-mail:  LAPTmnsAdj@wapa.gov. 
Official  comments  received  via  letter 
and  e-mail,  as  well  as  other  pertinent 
information,  will  be  posted  to  our  Web 
site  located  at  http://www.wapa.gov/rm/ 
rm.htm  after  the  comment  period  has 
closed.  To  assure  consideration  of 
written  comments.  Western  must 
receive  them  by  the  end  of  the 
consultation  and  comment  period. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Daniel  T.  Payton,  Rates  Manager.  Rocky 
Mountain  Customer  Service  Region, 
Western  Area  Power  Administration, 
5555  East  Crossroads  Boulevard, 
Loveland,  CO  80538-8986,  telephone 
(970)  461-7442,  e-mail: 
dpayton@wapa  gov. 

SUPPLEMENTARY  INFORMATION: 

Proposed  Rates  for  LAP  Transmission 

Western  does  not  propose  to  change 
the  formula-based  rate  methodology  for 
calculating  the  revenue  requirement  for 
Network,  Firm,  and  Non-Firm 
transmission  services.  Rates  for  these 
services  will  be  recalculated  each  year 
to  incorporate  the  most  recent  financial 
and  load  information  and  will  be 
applicable  to  all  transmission 
customers. 

Proposed  Revenue  Requirement  for 
Transmission  Service 

An  annual  fixed  charge "ratei 
methodology  is  used  to  determine  the 
revenue  requirement  to  be  recovered 
from  Network,  Firm,  and  Non-Firm 
transmission  services.  The  annual 
transmission  costs  included  are 
operation  and  maintenance  expenses, 
administrative  and  general  expenses, 
interest  expense,  and  depreciation 
expense.  Transmission  expenses,  which 
increase  transmission  capacity,  are  also 
included  in  the  revenue  requirement. 
These  expenses  are  estimated  to  be 
$500,000  for  FY  2004. 
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Proposed  Rate  for  Network 
Transmission  Service 

The  methodology  for  ca'julating  the 
Network  Transmission  Service  rate  i.s 
unchanged  from  Western  s  previously 
approved  filing  with  the  Federal  Energy 
Regulatory  Commission  (FEKC).  The 
current  methodology  derives  a  network 
customer's  monthly  charge  by 
multiplying  a  customer's  load  ratio 
share  times  one-twelfth  (Via)  of  the 
annual  network  transmission  revenue 
requirement.  The  proposed  revenue 
requirement  for  Fiscal  Year  2004  is 
decreasing  from  $40,570,808  to 
$38,776,237  or  4.4  percent,  based  on  FY 
2002  financial  data. 

Proposed  Rate  for  Firm  Point-to-Point 
Transmission  Service 

The  proposed  rate  for  Firm  Point-to- 
Point  Transmission  Service  is 
decreasing  from  $2.88  per 
kilowattmonth  (kW-month)  to  $2.68  per 
kW-month,  or  6.9  percent.  The  proposed 
rate  for  this  service  is  the  annual 
revenue  requirement  for  transmission 
divided  by  the  12-month  coincident 
monthly  peak  ( 1 2-cp)  of  the  LAP 
transmission  system,  and  divided  again 
by  12  months.  The  12-cp  for  the  LAP 
transmission  system  for  Fiscal  Year 
2004,  is  1,206,771  kW,  based  on  FY 
2002  load  data. 

Proposed  Rate  for  Non-Firm  Point-to- 
Point  Transmission  Service 

Non-Firm  Point-to-Point 
Transmission  Service  is  available  for 
periods  ranging  from  1  hour  to  1  mondi. 
The  proposed  maximum  ral'  is  3.75 
mills/kWh. 

Proposed  Rates  for  Ancillary  Services 

There  is  no  change  in  the  proposed 
formula-based  rate  methodologies  for 
calculating  revenue  requirements  for 
Scheduling,  System  Control,  and 
Dispatch  Service,  or  the  Reactive 
Supply  and  Voltage  Control  Service 
from  (feneration  Sources.  The  rates  for 
Operating  Reserves,  both  Supplemental 
and  Spinning,  are  also  unchanged. 

The  proposed  rates  do  include 
changes  to  the  formula-based  rate 
methodologies  for  Regulation  and 
Frequency  Response  Service  and  Energy 
Imbalance  Service  as  outlined  below. 
Additionally,  a  separate  rate  for 
Regulation  and  Frequency  Response 
Service  for  Intermittent  Renewable 
Resources  has  been  added. 

Two  ancillary  service  rates,  not  part  of 
the  original  portfolio  of  ancillary 
services  filed  in  1998,  are  also  being 
proposed  under  this  filing:  (1) 
Unauthorized  Use  of  Transmission  and 
Control  Area  Resources  service,  and  (2) 
Transmission  Losses  ser\'ice. 


The  rates  for  all  of  these  services,  as 
proposed,  are  applicable  to  all 
customers  within  the  Western  Area 
Colorado  Missouri  (WACM)  control 
area. 

Proposed  Rate  for  Scheduling,  System 
Control,  and  Dispatch  Service 

The  rate  methodology  for  calculating 
the  revenue  requirement  for  the 
Scheduling,  System  Control,  and 
Dispatch  Service  is  unchanged  from 
Western's  previously  approved  filing 
with  FERC.  However,  the  charging  basis 
for  this  rate  will  change  from  per- 
schedule-per-day,  to  per-tag-per-day. 
The  rate  for  this  service,  as  proposeid,  is 
ap(^licable  to  those  operating  within  the 
control  area  with  schedules/tags  that  do 
not  include  any  segment  of  the  Federal 
transmission  system. 

The  revenue  requirement  for  this 
service  in  Fiscal  Year  (FY)  2004  will 
decrease  from  $3,970,226  to  $3,  796,470, 
a  decrease  of  4  percent.  This,  combined 
with  the  change  in  the  charging  basis 
from  schedule  to  tag,  will  reduce  the 
rate  from  $43.09  per  schedule  per  day, 
to  $25.22  per  tag  per  day. 

Western  will  continue  to  apply  this 
rate  against  the  number  of  daily  tags 
submitted  for  transmission  transactions 
that  are  off  the  Federal  system;  i.e.,  other 
than  LAP  or  (Colorado  River  Storage, 
Project  transmission,  and  charge  the 
transmission  provider. 

Proposed  Rate  for  Reactive  Supply  and 
Voltage  Control  Service  From 
Generation  Sources 

The  rate  methodology  for  calculating 
the  revenue  requirement  for  the 
Reactive  Supply  and  Voltage  Control 
Service  from  Generation  Sources  is 
unchanged  from  Western's  previously 
approved  filing  with  FERC.  The  rate  is 
applicable  to  all  transmission 
transactions  within  WACM.  Customers 
agreeing  to  respond  to  WACM's  request 
for  Reactive  Supply  and  Voltage  Control 
Service  from  Generation  Sources  will 
receive  a  waiver  from  this  charge. 

The  revenue  requirement  for  this 
service  in  FY  2004  is  proposed  to 
increase  from  $1,644,071  to  51.682,672, 
or  2  percent.  In  addition,  the  percentage 
of  LAP  capacity  used  to  provide 
Reactive  Supply  emd  Voltage  Control 
Service  from  Generation  Sources  is  also 
proposed  to  increase  from  2.3  percent  to 
2.5  percent,  resulting  in  a  slight  increase 
in  the  FY  2004  rate,  from  $0.103/kVV- 
month  to  $0.108/kW-month,  or  4.9%. 

Proposed  Rate  for  Regulation  and 
Frequency  Response  Service 

Western  proposes  several  changes  to 
the  rate  methodology  for  Regulation  and 
Frequency  Response  Service.  The  rate  is 


applicable  to  all  transmission 
transactions  v"*'-  load  ser\'ed  within 
WACM. 

Westen  is  proposii  g  a  revised  annual 
operation  il  analysis  t.  more  accurately 
determine  !he  amour  i  of  capacity 
needed  to  m.-'t  W  \CM's  regulation 
requirements.  The  current  analysis 
determined  that  WACM  needs  75 
megawatts  (MW)  or  regulating  capacity. 
Due  to  the  limited  availability  of 
hydroelectric  capacity.  Western  -has 
determined  that  purchases  must  become 
a  substantial  part  of  the  revenue 
requirement  for  regulation.  Therefore, 
Western  is  proposing  a  mix  of  Federal 
resources  and  non-Federal  purchases  to 
provide  this  capacity.  The  amount  of 
regulation  and  cost  of  these  purchases 
will  be  revised  annually  to  accurately 
reflect  the  capacity  needed  to 
supplement  hydroelectric  resources. 
The  unit  cost  and  revenue  requirement 
for  Federal  facilities  will  continue  to  be 
calculated  each  year  using  the  existing 
methodology's  annual  fixed  charge  rate. 

Using  the  proposed  methodology,  the 
revenue  requirement  for  Regulation  and 
Frequency  Response  Ser\'ice  will 
increase  from  $3,727,782  to  $5,031,873, 
an  increase  of  35  percent.  The  current 
rate  for  this  service  is  $0.1 64/kW- 
month,  and  the  proposed  rate  will  be 
$0.185/kW-month.  an  increase  of  13 
percent. 

Proposed  Ratp  Tr.r  Regulation  and 
Frequency  Response  Service  for 
Intermittent  Renewal  le  Resources 

Western  supports  t'e  installation  of 
renewable  sources  ri  energy,  but 
recognizes  certain  operational 
constraints  exist  in  managing  the    .. 
significant  fluctuations  that  are  a  normal 
part  of  their  operation.  These 
fluctuations  require  that  a  rate  be 
developed  and  implemented  that  will 
recover  the  expenses  associated  with 
such  variation  in  capacity.  Therefore, 
Western  is  also  proposing  a  rate  for  the 
regulation  requirement  associated  with 
intermittent  renevvable  resources.  "^ — 

The  rate  would  be  derived  from  the 
revenue  requirement  established  for 
load-based  Regulation  and  Frequency 
Response  Ser\'ice.  $5,031,873;  however, 
the  basis  would  be  a  charge  per  unit  of 
capacity.  The  rate  is  proposed  to  be 
$5.59/kW-month,  and  would  be  applied 
against  the  amount  of  capacity  used. 

An  analysis  done  by  Western  to 
measure  the  variation  of  intermittent 
renewable  resources  within  WACM 
indicates  that  27  percent  of  the 
nameplate  capacity  of  those  units  is 
required  for  regulation. 

Western  plans  to  offer  resource 
owners  a  credit  for  more  closely 
matching  generation  schedules  with 
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actual  output.  Also.  Western  is 
proposing  additional  charges  for 
resource  owners  utilizing  more  than  the 
27  percent  of  nameplate  capacity. 

Proposed  Rate  for  Energy  Imbalance 
Service 

No  significant  changes  are  proposed 
for  Energy  Imbalance  Service,  but  minor 
modifications  are  being  proposed  as  a 
result  of  public  feedback  since 
implementation  in  July  2002.  The  rate  is 
applicable  to  customers  with  resources 
and  obligations  within  WACM.  Three 
modifications  to  the  existing  rate  are 
being  proposed. 

The  first  proposed  modification  is  the 
expansion  of  the  minimum  deviation 
from  2  MW  TO  4  MW. 

The  second  proposed  modification  is 
that  the  hourly  energy  imbalance  will  be 
rounded  to  the  nearest  whole  number; 
e.g.,  0.4  and  below  will  be  rounded 
down  to  the  nearest  whole  number,  and 
0.5  and  above  will  be  rounded  up  to  the 
nearest  whole  number. 

The  third  proposed  modification  is  a 
reduction  of  the  penalty  associated  with 
excursions  for  over  or  under  deliveries 
outside  of  the  bandwidth.  The  penalty 
will  be  reduced  from  50  percent  to  25 
percent. 

Western  will  continue  to  use  a  ±5 
percent  bandwidth,  the  application  of 
aggregate  control  area  pricing  to  under 
or  over  deliveries  within  the  bandwidth, 
and  LAP  average  real-time  pricing  for 
Energy  Imbalance  Service. 


Proposed  Rates  for  Operating  Reserves 
Service — Spinning  and  Supplemental 

This  proposed  rate  is  unchanged. 
Western  is  only  able  to  meet  its  own 
internal  requirements  for  reserves,  and 
has  no  long-term  reserves  available  for 
sale.  At  a  customer's  request.  Western 
will  purchase  and  piass  through  the  cost 
of  reserves  and  any  activation  energy, 
plus  a  fee  for  administration.  For  all 
reserves  purchased,  the  customer  will 
be  responsible  for  purchasing  adequate 
transmission  to  support  the  purchase. 

Proposed  Rate  for  Unauthorized  Use  of 
Transmission  and  Control  Area 

Resources  Service 

This  rate,  currently  approved  as  a  rate 
for  short-term  sales  by  Western's 
Administrator  through  March  31.  2004. 
is  proposed  to  be  included  in  Western's 
ancillary  services  portfolio. 

The  proposed  rate  will  be  applicable 
to  all  transmission  customers  utilizing 
Western-managed  facilities  without 
adequate  reservation.  The  charge  will  be 
150  percent  of  the  transmissions  service 
at  issue;  i.e.,  hourly,  daily,  weekly, 
monthly,  with  a  maximum  levy  of  a 
monthly  charge. 

Proposed  Rate  for  Transmission  Losses 
Service 

This  rate  was  also  approved  as  a  rate 
for  short-term  sales  by  Western's 
Administrator  through  March  31.  2004. 
and  is  proposed  for  transition  into 
Western's  ancillary  service  portfolio. 


Transmission: 

Poinl-to-Poinl  Rates: 

Firm  Transmission 

Non-Firm  Transmission 

Network  Revenue  Requirement 

Scheduling,    System    Control,    and    Dispatch 

Service. 
Reactive  Supply  and  Voltage  Control  Service 

from  Generation  Sources 
Regulation  and  Frequency  Response  Service 

Regulation  and  Frequericy  Response  Service 

(or  Intermittent  Renewable  Resources 
Energy  Imbalance  Service  


Operating  Reserves  Service  (Spinning/Supple- 
mental) 

Unauthonzed  Use  of  Transmission  and  Control 

Area  Resources  Service 
Transmission  Losses  Service 


No  significant  changes  are  proposed 
for  this  service.  The  only  modification 
will  be  a  pricing  change  to  calculate  the 
cost  of  the  loss  energy.  Currently,  the 
pricing  used  for  this  valuation  is  Palo- 
Verde  on-  and  off-peak  daily  pricing. 
Western  proposes  changing  to  LAP 
average  real-time  purchase  prices. 

These  transmission  and  ancillary 
service  rates  for  LAP  are  being 
established  pursuant  to  the  Department 
of  Energy  Organization  Act,  42  U.S.C. 
7101-7352;  the  Reclamation  Act  of 
1902,  ch.  1093,  32  Stat.  388,  as  amended 
and  supplemented  by  subsequent 
enactments,  particularly  section  9(c)  of 
the  Reclamation  Project  Act  of  1939.  43 
U.S.C.  485h(c);  and  other  acts 
specifically  applicable  to  the  projects 
involved. 

By  Delegation  Order  No.  00-037.00, 
approved  December  6.  2001.  the  DOE 
Secretary  of  Energy  delegated  (1)  the 
authority  to  develop  power  and 
transmission  rates  on  a  nonexclusive 
basis  to  Western's  Administrator;  (2)  the 
authority  to  confirm,  approve,  and  place 
such  rates  into  effect  on  an  interim  basis 
to  the  Deputy  Secretary;  and  (3)  the 
authority  to  conHrm.  approve,  and  place 
into  effect  on  a  final  basis,  to  remand, 
or  to  disapprove  such  rates  to  FERC. 
Existing  DOE  procedures  for  public 
participation  in  power  rate  adjustments 
(10  CFR  part  903)  became  effective  on 
September  18.  1985  (50  FR  37835). 

Comparison  of  Rates  and  Revenue 
Requirements 


Proposed  January  2004  rate 


$2.68/kW-month  ..: 

3.75  mills/kWh '.... 

$38,776,237 

$25.22/tag/day        Revenue        Requirement: 

$3,796,470 
$0 108/kW-month      Revenue      Requirement; 

$1,682,672 
$0 1 85/kW-month       Revenue       Requirement 

$5,031,873. 
$5  59/kW-month       Revenue       Requirement: 

$5,031,873 

Bandwith:  ±5%  

Minimum  Deviation:  4  MW 

Outside  Bandwidth  Penalty:  25%  

Pricing:  LAP  average  real-time  purchase/sales 

pricing  with  defaults 
None  available  for  long-term  purchase.  West- 
ern will  offer  to  purchase  and  pass  through 

cost,  plus  10%  for  administration 
150%  of  monthly  demand  charge  for  service- 

at-issue 
Assessed  WACM  postage-stamp  loss  rate  to 

all  scheduled  transmission  transactions 
Phcing   LAP  average  real-time  purchase/sale 

pncing  with  defaults. 


FY  2003  rate 


$2.88/kW-month. 

3.75  mills/kWh 

$40,570,808. 

$43.09/schedule/day   Revenue   Requirement: 

$3,970,226. 
$0.103/kW-month      Revenue      Requiren>ent: 

$1,644,071 
$0.164/kW-month      Revenue      Requirement: 

$3,727,782. 
No  rate  developed. 

Bandwith:  ±5%. 

Minimum  Deviation:  2  MW 

Outside  Bandwidth  Penalty:  50%. 

Pricir>g:  LAP  average  real-time  purchase/sales 
pncing  with  defaults 

None  available  for  long-term  purchase  West- 
em  will  offer  to  purclnase  and  pass  through 
cost,  plus  10%  for  administration. 

150%  of  monthly  demand  charge  for  service- 
at-issue 

Assessed  WACM  postage-stamp  loss  rate  to 
all  sctieduled  transmission  transactions. 

Pncing:  Palo  Verde  daily  on-/off-peak  phcing. 
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Availability  of  Information 

All  brochures,  studies,  comments, 
letters,  memorandums,  or  other 
documents  made  or  kept  by  Western  in 
developing  the  proposed  rates  are 
available  for  inspection  and  copying  at 
the  Rocky  Mountain  Customer  Service 
Regional  OfRce,  located  at  5555  East 
Crossroads  Boulevard,  Loveland. 
Colorado.  Many  of  these  documents,  as 
well  as  supporting  information,  are  also 
available  on  our  website  at  the  following 
address:  http://www.wapa.gov/rm/ 
rm.htm. 

Regulatory  Procedure  Requirements 
Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601,  et  seq.)  requires  Federal 
agencies  to  perform  a  regulatory 
flexibility  analysis  if  a  Hnal  rule  is  likely 
to  have  a  signiffcant  economic  impact 
on  a  substantial  number  of  small  entities 
and  there  is  a  legal  requirement  to  issuer 
a  general  notice  of  proposed 
rulemaking.  This  action  does  not  require 
a  regulatory  flexibility  analysis  since  it 
is  a  rulemaking  involving  rates  or 
services  applicable  to  public  property. 

Environmental  Compliance 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321 .  et  seq.); 
Council  on  Environmental  Quality 
Regulations  (40  CFR  parts  1500-1508); 
and  DOE  NEPA  Regulations  (10  CFR 
part  1021),  Western  has  determined  that 
this  action  is  categorically  excluded 
from  preparing  an  environmental 
assessment  or  an  environmental  impact 
statement. 

Determination  Under  Executive  Order 
12866 

Western  has  an  exemption  from 
centralized  regulatory  review  under 
Executive  Order  12866;  so  this  notice 
requires  no  clearance  by  the  Office  of 
Management  and  Budget. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

Western  has  determined  that  this  rule 
is  exempt  from  congressional 
notification  requirements  under  5  U.S.C. 
801  because  the  action  is  rulemaking  of 
particular  applicability  relating  to  rates 
or  services  and  involves  matters  of 
procedure. 

Dated:  May  .10.  200:J. 
Michael  S.  Hacskaylo, 
Admini.strator. 
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DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Proposed  Rates  for  Loveland  Area 
Projects  Hrm  Eiectaic  Service 

agency:  Western  Area  Power 

Administration.  DOE. 

ACTION:  Notice  of  proposed  rates. 

SUMMARY:  The  Western  Area  Power 
Administration  (Western)  is  proposing 
revised  rates  for  Loveland  Area  Projects 
(LAP)  firm  electric  service.  Current 
rates,  under  Rate  Schedule 'L-F4,  have 
been  extended  through  March  31,  2004. 
The  proposed  rates  will  provide 
sufficient  revenue  to  pay  all  annual 
costs,  including  interest  expense  and 
repayment  of  required  investment 
within  the  allowable  period.  The  rate 
impacts  will  be  detailed  in  a  brochure 
to  be  made  available  to  all  interested 
parties.  The  proposed  rates,  under  Rate 
Schedule  L-F5,  are  scheduled  to  go  into 
effect  on  January  1,  2004,  and  will 
remain  in  effect  through  December  31, 
2008.  Publication  of  this  Federal 
Register  notice  begins  the  formal 
process  for  the  proposed  rates. 
DATES:  The  consultation  and  comment 
period  begins. today  and  will  end 
September  11.  2003. 

Western  will  present  a  detailed 
explanation  of  the  proposed  rates  at  the 
following  public  information  forums: 

1.  July  14.  2003. 1  p.m.  MDT  in 
Denver,  Colorado. 

2.  July  15,  2003,  9  a.m.  CDT  in 
Lincoln.  Nebraska. 

Western  will  receive  oral  and  written 
comments  at  the  following  public 
comment  forum: 

1.  August  6.  2003. 1  p.m.  MDT  in 
Denver.  Colorado. 
ADDRESSES:  The  public  information 
forums  will  be  held  at  the  following 
locations: 

1 .  Denver.  Radisson  Stapleton  Plaza 
Hotel.  3333  Quebec  Street.  Denver. 
Colorado. 

2.  Lincoln,  Southeast  Community 
College,  11th  and  O  Street,  Lincoln, 
Nebraska. 

The  public  comment  forum  will  be 
held  at  the  following  location: 

1 .  Denver,  Radisson  Stapleton  Plaza 
Hotel,  3333  Quebec.  Denver.  Colorado. 

Written  comments  should  be  sent  to: 
Joel  K.  Bladow,  Regional  Manager, 
Rocky  Mountain  Region,  Western  Area 
Power  Administration.  5555  East 
Crossroads  Boulevard,  Loveland,  CO 
80538-8986,  or  email: 
lapf irmadj@wapa.gov.  Official 
comments  received  via  letter  and  e-mail 
will  be  posted  to  our  Web  site  located 


under  the  "2004  Rate  Adjustments" 
section  at  http://www.wapa.gov/rm/ 
rm.htm  after  the  close  of  the  90-day 
consultation  and  comment  period. 
Western  must  receive  written  comments 
by  the  end  of  the  consultation  and 
comment  period  to  be  assured 
consideration. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Daniel  T.  Payton,  Rates  Manager,  Rocky 
Mountain  Region,  Western  Area  Power 
Administration.  5555  East  Crossroads 
Boulevard,  Loveland,  CO  80538-8986, 
telephone  (970)  461-7442,  email: 
dpayton@wapa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  rates  for  LAP  firm  electric 
service  are  designed  to  recover  an 
annual  revenue  requirement  that 
includes  investment  repayment, 
interest,  purchase  power,  operation  and 
maintenance,  and  other  annual 
expenses.  The  projected  annual  revenue 
requirement  for  firm  electric  service  is 
allocated  equally  between  capacity  and 
energy. 

The  Department  of  Energy  (DOE) 
Deputy  Secretary  approved  Rate 
Schedule  L-F4  for  LAP  firm  electric 
service  on  an  interim  basis  on  January 
6.  1994  (Rate  Order  No.  WAPA-61,  59 
FR  3339.  January  21.  1994).  and  the 
Federal  Energy  Regulatory  Commission 
(FERC)  confirmed  and  approved  the  rate 
schedule  on  a  final  basis  on  July  14. 
1994.  under  FERC  Docket  No.  EF94- 
5181-000  (68  FERC  62.040).  Rate 
Schedule  L-F4  was  approved  for  a  5- 
year  period  beginning  on  February  1 . 
1994.  ending  on  January  31.  1999.  Rate 
Order  No.  WAPA-82  extended  the 
existing  rate  for  2  years,  beginning 
February  1, 1999,  through  January  31, 
2001.  Rate  Order  No.  WAPA-89   . 
extended  the  rate  again  beginning 
February  1 ,  2001 ,  through  September 
30,  2003.  FERC  confirmed  and  approved 
the  rate  schedule  on  August  4,  2000, 
under  FERC  Docket  No.  EFOO-5181-000 
(92  FERC  62.093).  Rate  Order  No. 
WAPA-1 03  extended  the  rate  a  third 
time  beginning  October  1.  2003,  through 
March  31,  2004. 

Under  Rate  Schedule  L-F4,  the 
composite  rate  effective  on  October  1 . 
1994,  is  21.70  mills  per  kilowatthour 
(mills/kWh);  the  energy  rate  is  10.85 
mills/kWh  and  the  capacity  rate  is  $2.85 
per  kilowattmonth  (kW-month).  Under 
Rate  Schedule  L-F5.  the  proposed  rates 
for  LAP  firm  electric  service  will  result 
in  an  overall  composite  rate  increase  of 
approximately  9.7  percent  effective  on 
January  1.  2004.  The  proposed  rates  for 
LAP  firm  electric  service  are  listed  in 
Table  1. 


35402 


Federal  Register /Vol.  68,  No.  114 /Friday.  June  13.  2003 /Notices 


Table  1.— Proposed  Firm  Electric  Service  Revenue  Requirement  and  Rates 


Firm  etectnc  service 


LAP  Revenue  Requirement 
Total  LAP  Composite  Rate 

Firm  Energy  

Firm  Capacity 


Existing  revenue  requiremer  i  rates 


Proposed  rev  req/rales 
Jan  1 .  2004 


$44.3  million  $48.6  million  

21  70  mills/kWh 23.81  mills/kWh 

10  85  mills/kWti  11  91  mills/kWh 

2.85/kW-month  3.14/kW-month  . 


Percent 
change 


9.7 

9.7 

98 

10.2 


Although  a  one-step  rate  adjustment 
method  is  the  option  being  proposed. 
Western  is  interested  in  receiving 
comments  on  a  two-step  rate  adjustment 
option.  Under  a  two-step  method,  the 


rates  for  LAP  firm  electric  service  will 
result  in  an  overall  composite  rate 
increase  of  approximately  7.8  percent 
effective  on  January  1,  2004,  and 
another  1 .9  percent  effective  on  October 


1,  2004,  for  a  total  increase  of 
approximately  9.7  percent.  The  rates 
under  this  option  for  LAP  Arm  electric 
service  are  listed  in  Table  2. 


Table  2.— Two-Step  Option— Firm  Electric  Service  Revenue  Requirement  and  Rates 


Firm  electric  service 

Existing  rates 

First  step  rates 
Jan  1.2004 

Percent           Second  step  rates 
change               Oct.  1.2004 

Percent 
change 

LAP  Revenue  Requirement 

$44.3  miNion 

$47.7  million 

7.7    $48.6  million 

1  9 

Total  LAP  Composite  Rate 

21  70  mills/kWti   

23  39  mills/kWh  

7.8    23  84  mills/kWh 

1  9 

Firm  Er>ergy  

10.85  mills/kWh  

11  69  mills/kWh  

7.7  1  11  92  mills/kWh    

20 

Firm  Capacity 

2  85/kW-month 

3.08/kW-month 

8.1     3.14/kW-month 

1  9 

Since  the  proposed  rates  constitute  a 
major  adjustment  as  defined  by  the 
procedures  for  public  participation  in 
general  rate  adjustments,  as  cited  below. 
Western  will  hold  public  information 
forums  and  a  public  comment  forum. 
After  review  of  public  comments,  and 
possible  amendments  or  adjustments. 
Western  will  recommend  the  proposed 
rates  for  approval  on  an  interim  basis  by 
the  DOE  Deputy  Secretary. 

These  firm  electric  service  rates  for 
LAP  are  being  established  pursuant  to 
the  Department  of  Energy  Organization 
Act.  42  U.S.C.  7101-7352;  the 
Reclamation  Act  of  1902,  ch.  1093.  32 
Stat.  388,  as  amended  and 
supplemented  by  subsequent 
enactments,  particularly  section  9(c)  of 
the  Reclamation  Project  Act  of  1939,  43 
U.S.C.  485h(c):  and  other  acts 
specifically  applicable  to  the  projects 
involved. 

By  Delegation  Order  No.  00-037.00, 
approved  December  6,  2001,  the 
Secretary  of  Energy  delegated  (1)  the 
authority  to  develop  power  and 
transmission  rates  on  a  nonexclusive 
basis  to  Western's  Administrator;  (2)  the 
authority  to  confirm,  approve,  and  place 
such  rates  into  effect  on  an  interim  basis 
to  the  Deputy  Secretary;  and  (3)  the 
authority  to  confirm,  approve,  and  place 
into  effect  on  a  final  basis,  to  remand, 
or  to  disapprove  such  rates  to  FERC. 
Existing  DOE  procedures  for  public 
participation  in  power  rate  adjustments 
(10  CFR  part  903)  became  effective  on 
September  18,  1985  (50  FR  37835). 


Availability  of  Information 

All  brochures,  studies,  comments, 
letters,  memorandums,  or  other 
documents  made  or  kept  by  Western  in 
developing  the  proposed  rates  are 
available  for  inspection  and  copying  at 
the  Rocky  Mountain  Regional  Office, 
located  at  5555  East  Crossroads 
Boulevard,  Loveland,  Colorado.  M-uiy  of 
these  documents,  as  well  as  supporting 
information,  are  also  available  on  our 
Web  site  under  the  "2004  Rate 
Adjustments"  section  located  at  http:// 
H'ww.wapa.gov/rm/rm.htm. 

Regulatory  Procedure  Requirements 

Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.Cr  601,  et  seq.)  requires  Federal 
agencies  to  perform  a  regulatory 
flexibility  analysis  if  a  final  rule  is  likely 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
and  there  is  a  legal  requirement  to  issue 
a  general  notice  of  proposed 
rulemaking.  This  action  does  not  require 
a  regulatory  flexibility  analysis  since  it 
is  a  rulemaking  involving  rates  or 
services  applicable  to  public  property. 

Environmental  Compliance  | 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321,  et  seq.): 
Council  on  Environmental  Quality 
Regulations  (40  CFR  parts  1500-1508); 
and  DOE  NEPA  Regulations  (10  CFR 
part  1021),  Western  has  determined  that 
this  action  is  categorically  excluded 
from  preparing  an  environmental 


assessment  or  an  environmental  impact 
statement. 

Determination  Under  Executive  Order 
12866 

Western  has  an  exemption  from 
centralized  regulatory  review  under 
Executive  Order  12866;  so  this  notice 
requires  no  clearance  by  the  Office  of 
Management  and  Budget. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

Western  has  determined  that  this  rule 
is  exempt  from  congressional 
notification  requirements  under  5  U.S.C. 
801  because  the  action  is  rulemaking  of 
particular  applicability  relating  to  rates 
or  services  and  involves  matters  of 
procedure. 

Dalinl:  Mhv  .10.  200.3. 
Michael  S.  Hacskaylo, 

Aclministmtor. 

IFR  Doc.  0.1-14048  Filed  6-12-O.t:  8:4.'>  am) 
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DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Proposed  Rates  for  Pick-Sloan 
Missouri  Basin  Program-Eastern 
Division 

AGENCY:  Western  Area  Power 

Administration,  DOE. 

ACTION:  Notice  of  proposed  rates. 

SUIMMARY:  The  Western  Area  Power 
Administration  (Western)  is  proposing 
revised  rates  for  Pick-Sloan  Missouri 
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Basin  Program-Eastern  Division  (P- 
SMBP-ED)  firm  electric  and  firm 
peaking  power  service.  Current  rates, 
under  Rate  Schedules  P-SED-F6  and  P- 
SED-FP6,  have  been  extended  through 
March  31,  2004.  The  proposed  rates  will 
provide  sufficient  revenue  to  pay  all 
annual  costs,  including  interest 
expense,  and  repayment  of  required 
investment  within  the  allowable  period. 
The  rate  impacts  will  be  detailed  in  a 
brochure  to  be  made  available  to  all 
interested  parties.  The  proposed  rates, 
under  Rate  Schedules  P-SED-F7  and  P- 
SED-FP7,  are  scheduled  to  go  into  effect 
on  January  1,  2004.  and  will  remain  in 
effect  through  December  31,  2008. 
Publication  of  this  Federal  Register 
notice  begins  the  formal  process  for  the 
proposed  rates. 

DATES:  The  consultation  and  comment 
period  begins  today  euid  will  end 
September  11,  2003.  Western  will 
present  a  detailed  explanation  of  the 
proposed  rates  at  public  information 
forums.  The  public  information  forum 
dates  are: 

1.  July  14.  2003.  1  p.m.  to  4  p.m. 
MDT.  Denver.  CO. 

2.  July  15,  2003.  9  a.m.  to  12  noon 
CDT,  Lincoln.  NE. 

3.  July  16,  2003,  9  a.m.  to  12  noon 
CDT,  Sioux  Falls,  SD. 

4.  July  17,  2003,  9  a.m.  to  12  noon 
CDT,  Fargo,  ND. 

Western  will 'receive  oral  and  written 
comments  at  public  comment  forums. 
The  public  comment  forums  will  be 
held  on  the  following  dates: 

1.  August  6,  2003,  1  p.m.  to  4  p.m. 
MDT,  Denver,  CO. 

2.  August  7,  2003,  9  a.m.  to  12  noon 
CDT.  Sioux  Falls,  SD. 

Western  will  receive  written 
comments  anytime  during  the 
consultation  and  comment  period. 


ADDRESSES:  Written  comments  should 
be  sent  to  Robert  J.  Harris,  Regional 
Manager,  Upper  Great  Plains  Region, 
Western  Area  Power  Administration, 
2900  4th  Avenue  North,  Billings,  MT 
59101-1266.  email: 

ugp2004rateadj@wapa.gov.  Information 
pertaining  to  the  rate  process  will  be 
posted  on  our  Web  site  at  http:// 
www.wapa.gov/ugp/rates/2004RateAdj/ 
Default.html.  Official  comments 
received  via  letter  and  e-mail,  will  be 
posted  to  our  Web  site  after  the  close  of 
the  comment  period.  Western  must 
receive  written  comments  by  the  end  of 
the  consultation  and  comment  period  to 
be  assured  consideration.  . 

The  public  information  forum 
locations  are: 

1.  Denver — Radisson  Stapleton  Plaza, 
3333  Quebec  Street,  Denver,  CO. 

2.  Lincoln — Southeast  Community 
College  (1st  Floor  of  the  Energy  Plaza), 
1 1th  and  O  Street,  Lincoln,  NE. 

3.  Sioux  Falls — Ramkota  Hotel  and 
Conference  Center,  2400  North  Louise 
Avenue,  Sioux  Falls,  SD. 

4.  Fargo — Doublewood  Inn,  3333  13th 
Avenue  South,  Fargo,  ND. 

The  public  comment  forum  locations 
are: 

1.  Denver — Radisson  Stapleton  Plaza, 
3333  Quebec  Street,  Denver,  CO. 

2.  Sioux  Falls — Ramkota  Hotel  and 
Conference  Center,  2400  North  Louise 
Avenue,  Sioux  Falls,  SD. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  F.  Riehl,  Power  Marketing 
Manager,  Upper  Great  Plains  Region, 
Western  Area  Power  Administration, 
2900  4th  Avenue  North,  Billings.  MT 
59101-1266,  telephone  (406)  247-7394, 
email:  riebl@wapa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  rates  for  P-SMBP-ED  firm 
electric  and  firm  peaking  service  are 
designed  to  recover  an  annual  revenue 


requirement  that  includes  investment 
repayment,  interest,  purchase  power, 
operation  and  maintenance  expense, 
and  other  expenses.  The  projected 
annual  revenue  requirement  for  firm 
electric  service  is  allocated  equally 
between  capacity  and  energy. 

The  Department  of  Energy  (DOE) 
Deputy  Secretary  approved  Rate 
Schedules  P-SEb-F6  and  P-SED-FP6 
for  P-SMBP-ED  firm  electric  and  firm 
peaking  service  on  January  6,  1994  (Rate 
Order  No.  WAPA-60.  59  FR  3348, 
January  21.  1994),  and  the  Federal 
Energy  Regulatory  Commission  (FERC) 
confirmed  and  approved  the  rate 
schedules  on  July  14,  1994.  under  FERC 
Docket  No.  EF94-5031-000  (68  FERC 
62,040).  Rate  Schedules  P-SED-F6  and 
P-FED-FP6  were  approved  for  a  5-year 
period  begiiming  on  February  1,  1994. 
ending  on  January  31,  1999.  Rate  Order 
No.  WAPA-83  extended  the  rate  for  2 
years,  beginning  February  1,  1999. 
through  January  31,  2001.  Rate  Order 
No.  WAPA-90  extended  the  rate  again 
beginning  February  1.  2001,  through 
September  30,  2003.  Rate  Order  No. 
WAPA-102  extended  the  rate  a  third 
time  beginning  October  1,  2003,  through 
March  31,  2004. 

Under  Rate  Schedule  P-SED-Fe  ,  the 
second  step  of  the  composite  rate 
effective  on  October  1,  1994.  is  14.23 
mills  per  kilowatthour  (mills/kWh),  the 
energy  rate  is  8.32  mills/kWh  and  the 
capacity  rate  is  $3.20  per  kilowattmonth 
(kW  month).  Under  Rate  Schedule  P- 
SED-F7,  the  proposed  rates  for  P- 
SMBP-ED  firm  electric  service  will 
result  in  an  overall  composite  rate 
increase  of  approximately  15.4  percent 
and  the  firm  peaking  rate  will  increase 
approximately  15.6  percent  effective  on 
January  1,  2004.  The  proposed  rates  for 
P-SMBP-ED  firm  electric  and  firm 
peaking  service  are  listed  in  Table  1 . 


Table  1  .—Proposed  Firm  Electric  Service  Revenue  Requirement  and  Rates 


Firm  electric  service 


Existing  rates 


Proposed  rates 
Jan.  1.2004 


Percent 
change 


P-SMBP-ED  Revenue  Requirement 

P-SMBP-ED  Composite  Ftate  

Finn  Capacity 

Firm  Energy 

Tiered  >  60  Percent  Load  Factor  

Firm  Peaking  Capacity 

Rrm  Peaking  Energy*  


$135.2  millnn  . ... 
14.23  mills/kWh  . 
$3.20/kW  month 
8.32  miUs/kWh  ... 
3.38  mills/kWh  ... 
$3.20/kW  month 
8.32  miHs/kWh  ... 


$159.2  million  ... 
16.42  mills/kWh  . 
$3.70/kW  month 
9.57  mills/kWh  ... 
7.23  miMs/kWh  ... 
$3.70/kW  month 
9.57  mflls/kWh  ... 


17.8 
15.4 
15.6 
15.0 
113.9 
15.6 
15.0 


'  Rrm  Pe^ong  Energy  is  normally  returned.  This  rate  win  be  assessed  in  the  event  Firm  Peaking  Energy  is  not  relumed. 


Although  a  one-step  rate  adjustment 
is  the  option  being  proposed.  Western  is 
interested  in  receiving  comments  on  a 
two-step  rate  adjustment  option.  Under 
a  two-step  adjustment,  the  rates  for  P- 


SMBP-ED  firm  electric  service  will 
result  in  an  overall  composite  rate 
increase  of  approximately  12.3  percent 
effective  on  January  1,  2004.  and 
another  3.3  percent  effective  on  October 


1,  2004,  for  a  total  increase  of 
approximately  15.6  percent.  The  rates 
under  this  option  for  P-SMBP-ED  firm 
electric  service  are  fisted  in  Table  2. 
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Table  2.— Two-Step  Option— Firm  Electric  Service  Revenue  Requirement  and  Rates 


Firm  electric  service 

Exisfinn  ratPs                      ^*'^^  ^tejj  rates 
bxisting  rates           ^            Jan.  1.2004 

Percent           Second  step  rates 
change                Oct  1 .  2004 

Percent 
change 

P-SMBP-ED  Revenue  Requirement 

$135.2  milfion 

$154.9  million 

14.6    $159  5  million 

34 

P-SMBP-ED  Composite  Rate  

14.23  mills/kWh  

15  98  mills/kWh  

12.3  1  16.45  mills/kWh 

33 

Firm  Capacity 

$3  20/kW  month 

$3  60/kW  month 

12  5  i  $3  71/kW  month 

34 

Firm  Energy  

8.32  mills/kWh  

9.31  mills/kWh  

119    9  58  mills/kWh 

33 

3.38  mills/kWh  

7.23  mills/kWh 

113.9    7  23  mills/kWh 

•  00 

Firm  Peaking  Capacity  

$3  20/kW  month 

$3  60/kW  month 

12  5    $3  71/kWmonrh 

34 

Firm  Peaking  Energy'  

8.32  mills/kWh  ': 

9.31  mills/kWh  

119  1  q  <M  mill<^l(\A/h 

33 

'  Firm  Peaking  Energy  is  normally  returned.  This  rale  will  be  assessed  in  the  event  Firm  Peakinc  Energy  is  not  returned. 


Since  the  proposed  rates  constitute  a 
major  adjustment  as  defined  by  the 
procedures  for  public  participation  in 
general  rate  adjustments,  as  cited  below, 
Western  will  hold  both  a  public 
information  forum  and  a  public 
comment  forum.  After  review  of  public 
comments,  and  possible  amendments  or 
adjustments,  Western  will  recommend 
the  proposed  rates  for  approval  on  an 
interim  basis  by  the  DOE  Deputy 
Secretary. 

These  firm  electric  service  rates  for  P- 
SMBP-ED  are  being  established 
pursuant  to  the  Department  of  Energy 
Organization  Act,  42  U.S.C.  7101-7352: 
the  Reclamation  Act  of  1902,  ch.  1093, 
32  Stat.  388,  as  amended  and 
supplemented  by  subsequent 
enactments,  particularly  section  9(c)  of 
the  Reclamation  Project  Act  of  1939,  43 
U.S.C.  485h(c);  and  other  acts 
specifically  applicable  to  the  projects 
involved. 

By  Delegation  Order  No.  00-037.00. 
approved  December  6,  2001 ,  the  DOE 
Secretary  of  Energy  delegated:  (1)  The 
authority  to  develop  power  and 
transmission  rates  on  a  nonexclusive 
basi^to  Western's  Administrator:  (2)  the 
authority  to  confirm,  approve,  and  place 
such  rates  into  effect  on  an  interim  basis 
to  the  Deputy  Secretary:  and  (3)  the 
authority  to  confirm,  approve,  and  place 
into  effect  on  a  final  basis,  to  remand, 
or  to  disapprove  such  rates  to  FERC. 
Existing  DOE  procedures  for  public 
participation  in  power  rate  adjustments 
(10  CFR  part  903)  became  effective  on 
September  18,  1985  (50  PR  37835). 

Availability  of  Information 

All  brochures,  studies,  comments, 
letters,  memorandums,  or  other 
documents  made  or  kept  by  Western  in 
developing  the  proposed  rates  are 
available  for  inspection  and  copying  at 
the  Upper  Great  Plains  Regional  Office, 
located  at  2900  4th  Avenue  North, 
Billings,  Montana.  Many  of  these 
documents  and  supporting  information 
are  also  available  on  our  Web  site  under 
the  ",2004  Rate  Adjustment"  section 


located  at  http://www.wapa.gov/ 'tgp/ 
rates/2004RateAdj/Defauh.htm. 

Regulatory  Procedure  Requirements 

Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601,  et  seq.)  requires  Federal 
agencies  to  perform  a  regulatory 
flexibility  analysis  if  a  final  rule  is  likely 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
and  there  is  a  legal  requirement  to  issue 
a  general  notice  of  proposed 
rulemaking.  This  action  does  not  require 
a  regulatory  fiexibility  analysis  since  it 
is  a  rulemaking  involving  rates  or 
services  applicable  to  public  property. 

Environmental  Compliance 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321,  et  seq.); 
Council  on  Environmental  Quality 
Regulations  (40  CFR  parts  1500-1C08): 
and  DOE  NEPA  Regulations  (10  CFR 
part  1021),  Western  has  determined  that 
this  action  is  categorically  excluded 
from  preparing  an  environmental 
assessment  or  an  environmental  impact 
statement. 

Determination  Under  Executive  Order 
12866 

Western  has  an  exemption  from 
centralized  regulatory  review  under 
Executive  Order  12866:  so  this  notice 
requires  no  clearance  by  the  Office  of 
Management  and  Budget. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

Western  has  determined  that  this  rule 
is  exempt  from  congressional 
notification  requirements  under  5  U.S.C. 
801  because  the  action  is  a  rulemaking 
of  particular  applicability  relating  to 
rates  or  services  and  involves  matters  of 
procedure. 

Dated:  May  30,  2003. 
Michael  S.  Hacskaylo, 
Administrator. 

!FR  Doc.  03-14949  Filed  6-12-03;  8:45  am] 
MLUNO  COO*.  MSO-OI-P 


DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Pick-Sloan  Missouri  Basin  Program — 
Eastern  Division — Order  Confirming 
and  Approving  an  Extension  of  the 
Transmission  Service  Rate 
Schedules— Rate  Order  No.  WAPA-100 

AGENCY:  Western  Area  Power 
Administration.  DOE. 
ACTION:  Notice  of  rate  order.   . 

SUMMARY:  This  action  is  to  extend  the 
existing  Pick-Sloan  Missouri  Basin 
Program — Eastern  Division  (P-SMBP- 
ED)  Transmission  Service  Rate 
Schedules  (UGP-ASl.  UGP-AS2,  UGP- 
AS3,  UGP-AS4.  UGP-AS5.  UGP-AS6, 
UGP-FTPl,  UGP-NFPTl,  and  UGP- 
NTl  of  Rate  Order  No.  WAPA-79. 
;lirough  September  30,  2005-  The 
xisting  Transmission  Service  Rate 
Schedules  will  expire  on  July  31,  2003. 
These  Transmission  Service  Schedules 
contain  formulary  rates  that  are 
recalculated  from  yearly  updated 
financial  and  load  data.  Rate  Order  No. 
WAPA-79  is  extended  under  Rate  Order 
No.  WAPA-100. 

f=OR  FURTHER  INFORMATION  CONTACT:  Mr. 
I'obert  F.  Riehl,  Power  Marketing 
Manager,  Upper  Great  Plains  Customer 
Service  Region.  Western  Area  Power 
Administration,  P.O.  Box  35800. 
Billings,  MT  59107-5800,  (406)  247- 
7388.  or  e-mail  riehl@wapa.gov. 
SUPPLEMENTARY  INFORMATION:  By 
Delegation  Order  No.  00-037.00 
effective  December  6,  2001,  the 
Secretary  of  Energy  delegated  (1)  The 
authority  to  develop  power  and 
transmission  rates  on  a  non-exclusive 
basis  to  Western's  Administrator;  (2)  the 
authority  to  confirm,  approve,  and  place 
such  rates  into  effect  on  an  interim  basis 
to  the  Deputy  Secretary;  and  (3)  the 
authority  to  confirm,  approve,  and  place 
into  effect  on  a  final  basis,  to  remand, 
or  to  disapprove  such  rates  to  the 
Federal  Energy  Regulatory  Commission 
(FERC). 

Pursuant  to  Delegation  Order  No. 
0204-108  and  existing  Department  of 
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Energy  procedures  for  public 
participation  in  rate  adjustments  at  10 
CFR  part  903.  Westerns  P-SMBP-ED 
Transmission  Service  Rate  Schedules 
were  submitted  to  FERC  for 
confirmation  and  approval  on  August  3, 
1998.  On  November  25,  1998,  in  Docket 
No.  EF98-503 1-000  at  85  FERC 
H  61,273,  the  FERC  issued  an  order 
confirming,  approving,  and  placing  into 
effect  on  a  final  basis  the  current 
Transmission  Service  Rate  Schedules 
for  the  P-SMBP-ED.  The  FERC  issued 
an  order  denying  rehearing  and  rejecting 
an  untimely  request  for  rehearing  on  the 
Transmission  Ser\'ice  Rate  Schedules  on 
April  12,  2002.  in  Docket  No.  EF98- 
5031-001  at  99  FERC  ^  61,055.  The 
Transmission  Service  Rate  Schedules, 
Rate  Order  No.  VVAPA-79,  were 
approved  for  5  years  beginning  August 
1,  1998,  and  ending  July  31,  2003. 

Western  is  currently  evaluating 
several  options  for  joining  a  FERC- 
approved  Regional  Transmission 
Organization.  That  decision  could 
redefine  our  current  rate  provisions. 
Therefore.  Western  believes  it  is 
premature  to  proceed  with  a  formal  rate 
process  at  this  time.  Extending  the 
existing  Transmission  Service  Rate 
Schedules  UGP-ASl,  UGP-AS2.  UGP- 
AS3.  UGP-AS4,  UGP-AS5,  UGP-AS6. 
UGP-FTPl.. UGP-NFPTl,  and  UGP- 
NTl  to  September  30,  2005,  should 
provide  enough  time  to  complete  our 
evaluation  process.  Western  proposes  to 
extend  the  current  rate  schedules 
pursuant  to  10  CFR  part  903.23.  Upon 
its  approval.  Rate  Order  No.  WAPA-79 
will  be  extended  under  Rate  Order  No. 
WAPA-100. 

Western's  existing  formulary 
Transmission  Service  Rate  Schedules, 
which  are  recalculated  annually,  would 
sufficiently  recover  project  expenses 
(including  interest)  and  capital 
requirements  through  September  30, 
2005. 

Consistent  with  10  CFR  903.23(a), 
Western  did  not  have  a  consultation  and 
comment  period.  The  notice  of  an 
extension  of  the  Transmission  Service 
Rate  Schedules  was  published  in  the 
Federal  Register  on  March  4,  2003. 

Following  review  of  Western's 
proposal  within  the  Department  of 
Energy,  I  approved  Rate  Order  No. 
WAPA-100,  which  extends  the  existing 
Transmission  Service  Rate  Schedules 
UGP-ASl.  UGP-AS2,  UGP-AS3,  UGP- 
AS4.  UGP-AS5.  UGP-AS6.  UGP-FTPl, 
UGP-NFPTl .  and  UGP-NTl  on  an 
interim  basis  through  September  30, 
2005.  Rate  Order  No.  WAPA-100  will 
be  submitted  to  FERC  for  confirmation 
and  approval  on  a  final  basis. 


Dated:  June  4,  2003. 
Kyle  E.  McSlarrow, 

Deputy  Sec wtaiy.  -, 

In  the  matter  of:  Western  Area  Power 
Administration  Rate  Extension  for 
Pick-Sloan  Missouri  Basin  Program- 
Eastern  Division  Transmission 
Service  Rate  Schedules 
This  rate  extension  was  established 
following  section  302(a)  of  the 
Department  of  Energy  (DOE) 
Organization  Act.  42  U.S.C.  7152(a), 
(Act).  This  Act  transferred  to  and  vested 
in  the  Secretary  of  Energy  (Secretary) 
the  power  marketing  functions  of  the 
Secretary  of  the  Department  of  the 
Interior  and  the  Bureau  of  Reclamation 
under  the  Reclamation  Act  of  1902,  (ch. 
1093,  32  Stat.  388),  as  amended  and 
supplemented  by  subsequent 
enactments,  particularly  seciton  9(c) 
and  other  acts  that  specifically  apply  to 
the  project  involved. 

By  Delegation  Order  No.  00-037.00 
effective  December  6,  2001,  the 
Secretary'  of  Energy  delegated  (1)  the 
authority  to  develop  long-term  power 
and  transmission  rates  on  a  non- 
exclusive basis  to  the  Administrator  of 
the  Western  Area  Power  Administration 
(Western):  (2)  the  authority  to  confirm, 
approve,  and  place  such  rates  into  effect 
on  an  interim  basis  to  the  Deputy 
Secretary:  and  (3)  the  authority  to 
confirm,  approve,  and  place  into  effect 
on  a  final  basis,  to  remand,  or  to 
disapprove  such  rates  to  the  Federal 
Energy  Regulatory  Commission  (FERC). 
This  rate  extension  is  issued  following 
the  Delegation  Order  and  the  DOE  rate 
extension  procedures  at  10  CFR  part 
903. 

Background 

On  November  25,  1998.  in  Docket  No. 
EF98-5031-000  at  85  FERC  \  61,273, 
the  FERC  issued  an  order  confirming, 
approving,  and  placing  into  effect  on  a 
final  basis  the  Transmission  Service 
Rate  Schedules  UGP-ASl.  UGP-AS2. 
UGP-AS3.  UGP-AS4.  UGP-AS5.  UGP- 
AS6.  UGP-FTPl.  UGP-NFPT,  and 
UGP-NTl  for  the  Pick-Sloan  Missouri 
Basin  Program — Eastern  Division  (P- 
SMBP-ED).  The  Transmission  Service 
Rate  Schedules.  Rate  order  No.  WAPA- 
79.  were  approved  for  5  years  beginning 
August  1.  1998.  through  July  31,  2003. 
The  FERC  issued  an  order  denying 
rehearing  and  jejecting  an  untimely 
request  for  rehearing  on  the 
Transmission  Service  Rate  Schedules  on 
April  12.  2002.  in  Docket  No.  EF98- 
5031-001  at  99  FERC  \  61.055.  On  Julv 
31.  2003,  the  P-SMBP-ED  Transmission 
Service  Rate  Schedules  will  expire.  This 
makes  it  necessary  to  ex-tend  the  current 
rates  pursuant  to  10  CFR  part  903.  With 


this  approval.  Rate  Order  No.  WAPA-79 
'will  be  e.xtended  under  Rate  Order 
WAPA-100.  A  notice  of  an  extension  of 
the  Transmission  Ser\'ice  Rate 
Schedules  was  published  in  the  Federal 
Register  on  March  4.  2003.  Therefore. 
Western  is  extending  P-SMBP-ED 
Transmission  Ser\'ice  Rate  Schedules 
under  Rate  Order  No.  WAPA-100. 

Discussion 

On  July  31,  2003,  the  Western's  P- 
SMBP-ED  Transmission  Ser\ice  Rate 
Schedules  expire.  This  makes  it 
necessary  to  extend  the  current  Rate 
Schedules  .  UGP-ASl,  UGP-AS2.  UGP- 
AS3.  UGP-AS4,  UGP-AS5.  UGP-AS6. 
UGP-FTPl,  UGP-NFPTl.  and  UGP- 
NTl,  under  10  CFR  part  903.23(a). 
Western's  existing  formulary 
Transmission  Service  Rate  Schedules, 
which  are  recalculated  annually,  would 
sufficiently  recover  project  expenses 
(including  interest)  and  capital 
requirements  through  September  30. 
2005. 

Western  proposes  to  extend  the 
existing  the  P-SMBP-ED  Transmission 
Service  Rate  Schedules  through 
September  30,  2005.  Western  is 
currently  evaluating  several  options  for 
joining  a  FERC-approved  Regional 
Transmission  Organization.  That 
decision  could  redefine  our  current  rate 
provisions.  Therefore.  Western  believes 
it  is  premature  to  proceed  with  a  formal 
rate  process  at  this  time.  Extending  the 
existing  Transmission  Ser\ice  Rate 
Schedules  to  September  30,  2005. 
should  provide  enough  time  to  complete 
our  evaluation  process. 

Consistent  with  10  CFR  part 
903.23(a).  Western  did  not  have  a 
consultation  and  comment  period.  The 
notice  of  proposed  extension  of  the 
Transmission  Service  Rate  Schedules 
was  published  in  the  Federal  Register 
on  March  4.  2003. 

Order 

In  view  of  the  above  and  under  the 
authority  delegated  to  me  by  the 
Secretar}'.  I  hereby  extend  for  a  period 
effective  from  August  1.  2003.  and 
ending  September  30.  2005,  the  existing 
Transmission  Rate  Schedules  UGP-ASl . 
UGP-AS2,  UGP-AS3.  UGP-AS4.  UGP- 
AS5.  UGP-AS6,  UGP-FTPl,  UGP- 
NFPTl,  and  UGP-NTl  on  an  interim 
basis  for  transmission  ser\'ice  for  the  P- 
SMBP-ED.  The  existing  Transmission 
Rate  Schedules  UGP-ASl,  UGP-AS2. 
UGP-AS3,  UGP-AS4,  UGP-AS5,  UGP- 
AS6.  UGP-FTPl ,  UGP-NFPTl .  and 
UGP-NTl  for  transmission  service  for 
the  P-SMBP-ED.  shall  remain  in  effect 
pending  FERC  confirmation  and 
approval  of  their  extension  or  substitute 
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rates  on  a  Final  ba.sis  through  September 
30,  2005. 

Dated:  lunu  4.  2I)U3. 
Kyle  E.  McSlarrow. 

Pfpiily  SM:n:lar\ . 

|KR  Dm:.  Oa-Mfl.'iO  Kiled  0-1 2-<);i:  8:45  ami 

BILLING  COO£  6450-01 -M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6640-9] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsib)fi  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  or  http://epa.gov/compliance/ 
nepa/.  Weekly  receipt  of  Environmental 
Impact  Statements,  filed  June  2,  2003, 
through  June  6.  2003.  Pursuant  to  40 
CFR  1506.9.      . 

EIS  No.  030258.  FINAL  SUPPLEMENT. 
AFS,  MT,  Keystone-Quartz  Ecosystem 
Management  Plan,  Implementation, 
updated  information  on  alternatives. 
Beaverhead-Deerlodge  National 
Forest,  Wise  River  Ranger  District, 
Beaverhead  County.  MT,  wait  period 
ends:  July  14,  2003,  contact:  Greg 
Clark (406)  683-3935. 
EIS  No.  030259.  DRAFT  EIS.  FHW.  NJ. 
Penns  Neck  Area  Project,  Phase  I 
Archeological  Survey,  located  in  West 
Windsor  and  Princeton  Townships, 
Mercer  County,  and  Plainboro 
Township,  Middlesex  County,  NJ, 
due:  comment  period  ends:  August  1, 
2003,  contact:  Young  Kim  (609)  637- 
4233. 
EIS  No.  030260,  DRAFT  EIS,  FHW,  OH, 
Butler  County,  OH-63  Extension  to 
U.S.  127  (Trenton  area  ac:cess), 
construction  of  a  multi-lane  limited 
access,  divided  highway  on  new 
alignment  from  east  of  OH-41 /OH-63 
interchange  in  the  city  of  Monroe, 
Butler  County,  OH,  comment  period 
ends:  July  28,  2003,  contact:  Larrv 
Anderson  (614)  469-6896. 
EIS  No.  030261:  DRAFT  EIS.  NPS.  MT, 
Glacier  National  Park  Commercial 
Ser\'ices  Plan,  General  Management 
Plan,  implementation.  Glacier 
National  Park,  a  portion  of  Waterton- 
Glacier  International  Peace  Park, 
Flathead  and  Glacier  Counties,  MT, 
comment  period  ends:  July  30,  2003, 
contact:  Mary  Riddle  (406)  888-7898. 
EIS  No.  030262.  FINAL  EIS.  NPS,  MO. 
Wilson's  Creek  National  Battlefield 
General  Management  Plan, 
implementation.  Battle  of  Wilson's 
Creek  commemoration  and  associated 
battlefield  preservation,  Greene  and 
Christian  Counties.  MO,  wait  period 
ends:  July  14,  2003,  contact:  Nick 


Chevance  (402)  221-7286.  This 
document  is  available  on  the  Internet 
at:  http://www.nps.gov/glac/ 
plans.htm. 

EIS  No.  030263.  DRAFT  SUPPLEMENT, 
AFS,  CA,  NV,  Sierra  Nevada  Forest 
Plan  Amendment,  new  information 
on  a  range  of  alternatives  for 
amending  land  and  resource 
management  plans,  Modoc,  Lasser, 
Plumas,  Tahoe,  Eldorado.  Stanislaus. 
Sequoia.  Sierra.  Inyo  and  Humboldt- 
Toiyabe  National  Forests,  and  the 
Lake  Tahoe  Basin  Management  Unit, 
several  counties,  CA  and  NV, 
comment  period  ends:  September  12. 
2003,  contact:  Kathleen  Morse  (907) 
562-8822. 

EIS  No.  030264.  DRAFT  EIS,  AFS.  CO. 
Upper  Blue  Stewardship  Project, 
vegetation  management,  travel 
management,  and  dispersed  camping 
sites  designation,  implementation, 
U.S.  Army  COE  404  permit.  White 
River  National  Forest.  Dillon  Ranger 
District.  Summit  County.  CO. 
comment  period  ends:  julv  28.  2003. 
contact:  Peech  Keller  (970)  468-5400. 

EIS  No.  030265,  DRAFT  EIS.  AFS.  SD. 
Prairie  Project  Area.  (Lower  Rapid 
Creek  Area)  multiple  restjurce 
management  actions,  implementation. 
Black  Hills  National  Forest.  Mystic 
Ranger  District.  Pennington  County. 
ID.  comment  period  ends:  July  28. 
2003.  contact:  Robert  Thompson  (605) 
343-1567. 

EIS  No.  030266.  DRAFT  EIS.  EPA.  OSM. 
SFW,  COE.  WVEP.  WV.  KY.  VA,  TN. 
Programmatic  EIS — Mountaintop 
Mining  and  Valley  Fills  program 
guidance,  policies  or  regulations  to 
minimize  adverse  environmental 
effects  to  waters  of  the  U.S.  and  fish 
and  wildlife  resources, 
implementation.  Appalachiu, 
Appalachian  study  area,  WV,  KY,  VA 
and  TN,  comment  period  ends: 
August  29,  2003.  contacts:  John 
Forren  (EPA)  (215)  814-2705, 
Katherine  Trott  (COE)  202-761-4617. 
Michael  Robinson  (DOI/OSM)  412- 
937-2882.  Cindy  Tibbott  (DOI/FWS) 
814-234-4090  and  Russell  Hunter 
(WV  Dept.  of  EP)  304-759-0510.  This 
document  is  available  on  the  Internet 
at:  http://www.epa.gov/region3/ 
mtntop/index.htm.  U.S.  Army  Corps 
of  Engineers.  U.S.  Department  of  the 
Interior's  Office  of  Surface  Mining 
and  Fish  and  Wildlife  Service.  U.S. 
Environmental  Protection  Agency  and 
the  West  Virginia  Department  of 
Environmental  Protection  are  joint 
lead  agencies  for  the  above  project. 

EIS  No.  030267.  Draft  EIS.  BLM,  CA, 
West  Mojave  Plan,  Habitat 
Conservation  Plan  and  Federal  Land 


Use  Plan  Amendment, 
implementation,  California  Desert 
Conser\'ation  Area,  portions  of..San 
Bernardino,  Kern,  Inyo,  and  Los 
Angeles  Cos..  CA,  comment  period 
ends:  September  12,  2003,  contact: 
William  Haigh  (760)  252-6080. 
EIS  No.  030268.  FINAL  SUPPLEMENT. 
AFS,  ID,  Brown  Creek  Timber  Sale 
Project,  reviewing  and  updating 
information  regarding  the  pileated 
woodpecker  and  soil  impacts,  Payette 
National  Forest,  New  Meadow  Ranger 
District,  Adam  County,  ID,  wait 
period  ends:  Julv  14,  2003,  contact: 
Bob  Giles  (208)  634-0700.  This 
document  is  available  on  the  Internet 
at:  http://www.fs.fed.us/r4/payette/ 
main. html. 
EIS  No.  030269.  FINAL  SUPPLEMENT, 
AFS,  ID,  Little  Weiser  Landscape 
Vegetation  ManagemtJnt  Project, 
reviewing  and  updating  information 
regarding  the  pileated  woodpecker 
and  soil  impacts,  Payette  National 
Forest,  Adam  County.  ID,  wait  period 
ends:  Julv  14,  2003.  contact:  Bob  Giles 
(208)  634-0700.  This  document  is 
available  on  the  Internet  at:  http:// 
www.fs.fed.us/r4/pavette/main.html. 
EIS  No.  030270.  FINAL  SUPPLEMENT. 
AFS.  ID.  Slf)an-Kennally  Timber  Sale 
Project,  reviewing  and  updating 
information  regarding  the  pileated 
woodpecker  and  soil  impacts.  Payette 
National  Forest,  McCall  Ranger 
District,  Adam  County.  ID.  waif 
period  ends:  July  14,  2003.  contact: 
Bob  Giles  (208)  634-0700.  This 
document  is  available  on  the  Internet 
at:  http://w\\'w.fs.fed.us/r4/Payette/ 
main.html. 
EIS  No.  030271.  FINAL  SUPPLEMENT. 
AFS,  ID,  Middle  Fork  Weiser  River 
Watershed  Project,  reviewing  and 
updating  information  regarding  the 
pileated  woodpecker  and  soil 
impacts.  Payette  National  Forest. 
Council  Ranger  District.  Adam 
County.  ID.  wait  period  ends:  Julv  14. 
2003,  contact:  C:urt  Spalding  (208) 
634-0700.  This  document  is  available 
on  the  Internet  at:  http:// 
www.fs.fed.us/r4/Pavette/main.htmI. 
EIS  No.  030272,  FINAL  SUPPLEMENT. 
AFS.  ID,  Goose  Creek  Watershed 
Project,  reviewing  and  updating 
information  regarding  the  pileated 
woodpecker  and  soil  impacts,  Payette 
National  Forest,  New  Meadows 
Ranger  District,  Adam  County,  ID, 
wait  period  ends:  July  14,  2003, 
contact:  Curt  Spalding  (208)  634- 
0700.  This  document  is  available  on 
the  Internet  at:  http://\\A\-w.fs.fed.us/ 
r4/Pavette/ main. html. 
EIS  No.'030273.  DRAFT  SUPPLEMENT. 
AFS,  CA,  OR,  Port-Orford-Cedar 
Management  Plan,  implementation. 
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Coos  Bay,  Medford,  and  Roseburg 
Bureau  of  Land  Management  districts 
and  the  Siskiyou  National  Forest, 
Southwest  Oregon,  comment  period 
ends:  September  12,  2003.  contact: 
Ken  Denton  (503)  326-2368.  The  U.S. 
Department  of  Agriculture.  Forest 
Service  and  the  U.S.  Department  of 
the  Interior.  Bureau  of  Land 
Management  are  joint  lead  agencies 
on  the  above  project.  This  document 
is  available  on  the  Internet  at  http:// 
www.or.blm.gov/planning/Port- 
Orford-CedarSEIS/. 

Amended  Notices 

EIS  No.  030154,  Draft  EIS,  FHW,  UT, 
Southern  Corridor,  extending  ft-om  I- 
15  at  reference  post  2  in  St.  George  to 
UT-9  near  Hurricane,  Endangered 
Species  Act  review  section  7,  right-of- 
way  and  U.S.  Army  Corps  section  404 
permits,  St.  George,  Washington  and 
Hurricane.  Washington  County,  UT, 
comment  period  ends:  July  11,  2003, 
contact:  Gregory  Punske  (801)963- 
0182.  Revision  of  FR  notice  published 
on  4/11/2003:  CEQ  comment  period 
ending  5/30/2003  has  been  extended 
to  7/11/2003. 

13ated:  Iiine  10.  200.1. 

loseph  C.  Montgomery, 

Dirrcloi:  .\'EPA  Compliance  Division.  Office 
of  Federal  Activities. 

(FR  Do( .  0;J-l.i()ll  Filed  6-12-03:  8:45  am] 

BILUNG  CODE  6S60-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRl,-5541-1] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (ElSs)  was  published 
in  FR  dated  April  4,  2003  (68  FR  16511). 

Draft  EISs 

ERP  No.  D-AFS-J65379-CO  Rating 
EC2,  Green  Ridge  Mountain  Pine  Beetle 
Analysis  Project,  Proposal  to  Reduce  the 
Spread  of  Mountain  Pine  Beetle  and 
Associated  Tree  Mortality,  Medicine 
Bow-Routt  National  Forest  &  Thunder 
Basin  National  Grassland,  Parks  Ranger 
District,  Jackson  County,  CO. 


Summary:  EPA  expressed 
environmental  concerns  with  harvest 
activities  and  road  construction  because 
of  potential  adverse  impacts  to  aquatic 
resources  and  contiguous  terrestrial 
habitat.  The  final  EIS  should  include 
additional  information  regarding  the  use 
of  adaptive  management  techniques, 
mitigation  measures  for  soil 
compaction,  habitat  fragmentation  and 
impacts  from  new  roads. 

ERP  No.  D-COE-F36164-IL  Rating 
LO,  Programmatic  EIS — East  St.  Louis 
and  Vicinity,  Illinois  Ecosystem 
Restoration  and  Flood  Damage 
Reduction  Project,  Implementation, 
Madison  and  St.  Clair  Counties,  IL. 

Summary:  EPA  has  no  objections  to 
this  multi-objective,  multi-agency 
ecological  restoration  and  flood  control 
project. 

ERP  No.  D-COE-K36136-CA  Rating 
EC2,  Lower  Cache  Creek  Flood  Damage 
Reduction  Project,  Implementation,  City 
of  Woodland  and  Vicinity,  Yolo  County. 
CA. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
project's  lack  of  integration  and 
consistency  with  the  Sacramento/San 
Joaquin  River  Basins  Comprehensive 
Study,  impacts  on  sediment  loading,  air 
quality,  water  quality  and 
transportation,  as  well  as  direct  impacts 
from  future  operation  and  maintenance 
of  existing  levees,  risks  from  reasonably 
foreseeable  flooding  and  the  costs  of 
residual  flood  risk. 

ERP  No.  D-COE-K39077-CA  Rating 
LO,  East  Cliff  Drive  Bluff  Protection  and 
Parkway  Project,  Alternatives 
Evaluation  for  Coastal  Bluff  Erosion 
Protection.  City  of  Santa  Cruz,  Santa 
Cruz  County,  CA. 

Summary:  EPA  has  a  lack  of 
objections  to  this  project.  EPA  provided 
recommendations  to  ensure  full 
disclosure  of  potential  PM2.5  and  ozone 
air  quality  effects,  other  potential 
mitigation  measures  for  visual  impacts 
and  project  costs. 

ERP  No.  D-FRC-G03020-LA  Rating 
EC2,  Hackberry  Liquified  Natural  Gas 
(LNG)  Terminal  and  Natural  Gas 
Pipeline  Facilities,  Construction  and 
Operation,  Cameron,  Calcasieu,  and 
Beauregard  Parishes,  LA 

Summary:  EPA  expressed 
environmental  concerns  over  potential 
impacts  and  requested  that  additional 
information  be  provided  in  the  FEIS. 
Additional  information  requested 
included  analyses  of  air  quality  impacts, 
availability  of  alternatives  and 
cumulative  impacts. 

ERP  No.  D-FRC-K05228-CA  Rating 
EC2,  Pit  3,  4,  5  Hydroelectric  Project. 
(FERC  No.  233-081),  Application  for 
New  License.  Pit  River.  Pit  River  Basin, 


Shasta-Trinity  National  Forest  and 
Lassen  National  Forest.  Shasta  County. 
CA. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
impacts  to  water  quality  and  cultural 
resources.  EPA  also  requested 
additional  information  on  impacts  of 
minimum  flow  on  aquatic  resources  and 
measures  fdr  avoiding  the  use  of 
herbicides- to  control  noxious  weeds. 

ERP  No.  D-SFW-K91011-CA  Rating 
EC2,  Programmatic  EIS — San  Francisco 
Estuary  Invasive  Spartina  Project. 
Sp^rtina  Control  Program  to  Preserve 
and  Restore  Ecological  Integrity  of  the 
Estuary's  Intertidal  Habitats,  Alameda. 
Contra  Costa.  Marin,  Napa,  San 
Francisco  and  San  Mateo,  CA. 

Summary:  EPA  expressed 
environmental  concerns  and 
recommended  the  PFEIS  include 
additional  evaluation  and  disclosure  of 
Clean  Water  Act  Section  404 
requirements;  mitigation  measures  for 
biological  resources  and  visual  effects; 
the  program  approach  for  managing 
dredged  material  reuse,  outside  seed 
sources  of  Spartina,  peer  reviews,  and 
funding;  cumulative  impacts  and 
Endangered  Species  Act  section  7 
consultation. 

ERP  No.  D-TVA-E29001-TN  Rating 
EC2.  Rarity  Pointe  Commercial 
Recreation  and  Residential 
Development  on  Tellico  Reservoir 
Project.  Request  for  T\'A's  Land  and 
Approval  of  Water  Use  Facilities. 
Tellico  Reservoir.  Loudon  County.  TN. 

Summary:  EPA  expressed 
environmental  concerns  regarding  water 
quality  impacts  for  the  Tellico 
Reservoir. 

Final  EISs 

ERP  No.  F-COE-E30040-FL  Lee 
County  Beach  Erosion  Control  Project, 
Shore  Protection,  Gasparilla  and  Estero 
Islands,  Lee  County,  FL. 

Summary:  EPA  has  no  objections  to 
the  proposed  project. 

ERP  NO.  F-FRC-D03004-00 
Greenbrier  Pipeline  Project,  (Docket 
Nos.  CPO  2-396-000  and  PF  01-1-00), 
Proposal  to  Construct  and  Operate  a 
Natural  Gas  Pipeline  and  Associated 
Above  Ground  Facilities  extending  from 
east  of  Clendenin,  Kanawha  County. 
WV,  VA  and  Granville  County,  NC' 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
proposed  project,  including  weUands 
losses.  In  light  of  the  potential  loss  of 
wetlands,  EPA  also  requested  additional 
information  regarding  the  proposed 
wetlands  mitigation  plan. 

ERP  No.  F-FRC-L05225-OR  North 
Umpqua  Hydroelectric  Project  (FERC 
Project  1927),  New  License  Issuance  for 
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the  existing  185.5-megawatt  (MW) 
Facility,  North  Umpqua  River,  Douglas 
County,  OR. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-FRC-L05228-ID  Bear  River 
Hydroelectric  Project,  Application  for  a 
New  License  for  Three  Existing 
Hydroelectric  Projects:  Soda  (FERC  No. 
20-019),  Grace-Cove  (FERC  No.  2401- 
007)  and,  Oneida  (FERC  No.  472-017) 
Bear  River  Basin,  Caribou  and  Franklin 
Counties,  ID. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  FSFW-K64021-CA  Natomas 
Basin  Habitat  Conservation  Plan, 
Issuance  of  Incidental  Take  Permit  and 
the  Adoption  of  an  Implementing 
Agreement  or  Agreements,  Natomas 
Basin,  Sacramento  and  Sutter  Counties, 
CA.  . 

Summary:  EPA  expressed  continuing 
environmental  concerns  regarding  the 
mitigation  ratio  and  cumulative  effects 
analysis.  EPA  recommended  the  ROD 
summarize  the  scientific  basis  for  the 
0.5:1  mitigation  ratio,  include  a  table 
demonstrating  that  the  habitat  values  of 
habitats  lost  and  conserved  are 
equivalent,  include  a  commitment  to 
and  list  of  all  other  mitigation 
requirements,  and  summarize 
cumulative  impacts.  EPA  also 
recommended  that  the  ROD  address 
triggers  for  new  effects  analysis  or 
revisions  to  the  Natomas  Basin  HCP  and 
ITPs,  and  possible  suspension  of 
applicable  ITPs. 


Dated:  June  lU.  2003. 
foseph  C.  Montgomery, 

Dirf'flor.  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-7512-«] 

Public  Notice  Of  Final  National 
Pollutant  Discharge  Elimination 
System  (NPDES)  General  Permit  for 
Storm  Water  Discharges  From  Federal 
Facility  Small  Municipal  Separate 
Storm  Sewer  Systems  (MS4s)  in 
Colorado 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  issuance  of  NPDES 
general  permit. 

summary:  Region  VIII  of  EPA  is  hereby 
giving  notice  of  its  issuance  of  the 
NPDES  general  permit  for  storm  water 
discharges  from  regulated  small 
municipal  separate  storm  sewer  systems 
(MS4s).  This  general  permit  will  apply 
to  federal  facilities  in  urbanized  areas 
(as  defined  by  the  2000  U.S.  Census)  in 
the  State  of  Colorado  that  apply  for 
coverage  under  this  permit.  The  federal 
facilities  that  EPA  currently  knows  to 
exist  in  urbanized  areas  in  Colorado,  all 
of  which  have  applied  for  coverage 
under  this  permit,  include:  Fort  Carson; 
the  General  Services  Administration's 
Denver  Federal  Center;  Peterson  Air 
Force  Base;  the  U.S.  Air  Force  Academy; 
the  U.S.  Department  of  Commerce — 
National  Institute  of  Standards  and 
Technology,  Boulder  Campus:  the  U.S. 


Bureau  of  Prisons  Federal  Correctional 
Institution,  Englewood;  and  the 
Veterans  Affairs  Medical  Center, 
Denver.  Additional  federal  facilities 
may  need  to  apply  for  permit  coverage 
at  a  later  date  if  justified  by  subsequent 
Census  data. 

NPDES  permit  coverage  is  required 
for  small  MS4s  in  accordance  with  final 
EPA  regulations  for  Phase  II  storm  water 
discharges  (64  FR  68722,  December  8, 
1999).  Operators  of  Phase  Il-designated 
small  MS4s  (regulated  small  MS4s)  are 
required  to  submit  a  Notice  of  Intent 
(NOl)  to  EPA  Region  VIII  to  be  covered 
under  the  general  permit.  In  accordance 
with  the  general  permit,  each  regulated 
small  MS4  operator  must  develop, 
implement,  and  enforce  a  program 
designed  to  reduce  the  discharge  of 
pollutants  from  its  MS4  to  the 
maximum  extent  practicable  (MEP)  to 
protect  water  quality  and  to  satisfy  the 
appropriate  water  qualitv  requirements 
of  the  Clean  Water  Act.  the  small  MS4 
program  must  include  the  following  six 
minimum  control  measures:  Public 
education  and  outreach;  public 
involvement  and  participation;  illicit 
discharge  detection  and  elimination; 
construction  site  runoff  control;  post- 
construction  runoff  control;  and 
pollution  prevention/good 
housekeeping.  The  permit  assumes  the 
use  of  narrative,  rather  than  numeric, 
effluent  limitations  achieved  through 
the  implementation  of  best  management 
practices  (BMPs).  Operators  must 
establish  BMPs  and  measurable  goals  for 
each  minimum  measure  in  the  permit 
application.  However,  applicants  will 
have  up  to  iive  years  to  fully  develop 
and  implement  their  storm  water 
management  programs. 


State 


Colorado 


Permit  No. 


Areas  covered  by  the  general  permit 


COR042000  ..._ I  Federal  Facilities  in  the  State  of  Colorado,  except  those  located  in  In- 
dian Country 


DATES:  The  general  permit  becomes 
effective  on  June  13,  2003,  and  will 
expire  five  years  from  that  date.  For 
appeal  purposes,  the  120  day  time 
period  for  appeal  to  the  U.S.  Federal 
Courts  will  begin  on  June  13,  2003. 
ADDRESSES:  The  general  permit  and 
other  related  documents  in  the 
administrative  record  are  on  file  in  the 
EPA  Region  VIII  NPDES  file  room  and 
may  be  inspected  upon  request  £my  time 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  Requests  to  view  these  files  in 
the  Region  VIII  NPDES  file  room  should 
be  made  to  Greg  Davis  (8EPR-EP):  U.S. 
EPA,  Region  VIII;  999  18th  Street.  Suite 


300;  Denver,  CO  80202-2466,  by  phone 
at  303-312-6082,  or  by  E-mail  at 
davis.gregory@epa.gov.  Copies  of  the 
general  permit  and  fact  sheet  may  also 
be  downloaded  from  the  EPA  Region 
VIII  Web  site  at  http://www.epa.gov/ 
regionS/water/stormwater/ 
downloads.html. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  regarding  the  specific  permit 
requirements  may  be  directed  to  Greg 
Davis,  telephone  (303)  312-6082.  or  E- 
mail  at  davis.gregory®epa.gpv. 

SUPPt-EMENTARY  INFORMATION:  EPA 
Region  VIII  proposed  and  solicited 
comments  on  the  general  permit  at  68 


FR  8902  (February  26,  2003).  In 
addition,  EPA  Region  VIII  sent  notices 
and  copies  of  the  draft  general  permit 
and  fact  sheet  to  the  seven  Federal 
Facilities  designated  for  permit 
coverage.  EPA  did  not  receive  any 
comments  on  the  draft  general  permit. 
Region  VIII  is  not  issuing  NPDES 
General  Permits  for  Storm  Water 
Discharges  from  Small  Municipal 
Separate  Storm  Sewer  Systems  (MS4s) 
located  in  Indian  counti^.  No  MS4s  in 
Indian  country  have  been  determined  to 
require  small  MS4  permit  coverage  at 
this  time. 

Appeal  of  Permit:  Any  interested 
person  may  appeal  the  "NPDES  General 
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Permit  for  Storm  Water  Discharges  from 
Federal  Facility  Small  Municipal 
Separate  Storm  Sewer  Systems  (MS4s) 
in  Colorado"  in  the  appropriate  federal 
Circuit  Court  of  Appeals  in  accordance 
with  section  509(b)(1)  of  the  Clean 
Water  Act.  This  appeal  must  be  filed 
within  120  days  of  the  effective  date  of 
the  permit.  Persons  affected  by  a  general 
NPDES  permit  may  not  challenge  the 
conditions  of  the  general  permit  in  EPA 
administrative  proceedings.  Instead, 
they  may  either  challenge  the  general 
permit  in  court  or  apply  for  an 
individual  permit  (under  40  CFR  122.21 
as  authorized  in  40  CFR  122.28)  and 
then  petition  the  EPA's  Environmental 
Appeals  Board  (as  provided  in  40  CFR 
124.19). 

Paperwork  Reduction  Act:  This  action 
does  not  impose  any  new  information 
collection  burden.  This  general  permit 
does  not  impose  any  information 
collection  requirements  beyond  those 
required  by  EPA  regulations  (40  CFR 
122.26,  122.28.  122.30-.37. 122.41.  and 
122.48).  However,  the  Office  of 
Management  and  Budget  (OMB)  has 
previously  approved  the  information 
collection  requirements  contained  in 
these  regulations  under  the  provisions 
of  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  and  has  assigned 
OMB  control  number  2040-0211.  EPA 
ICR  number  1820.03.  A  copy  of  each 
OMB  approved  Information  Collection 
Request  (ICR)  may  be  obtained  from 
Susan  Auby,  Collection  Strategies 
Division;  U.S.  Environmental  Protection 
Agency  (2822T);  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460,  (202) 
566-1672. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  fchapter  15. 


Executive  Order  12866:  Under 
Executive  Order  12866  (58  FR  51735, 
October  4.  1993)  an  agency  must 
determine  whether  its  regulatory  action 
is  "significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
Executive  Order  12866.  This  Order 
defines  "significant  regulatory  action" 
as  one  that  is  likely  to  result  in  a  rule 
that  may  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities;  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
.  rights  and  obligations  of  recipients 
thereof;  or  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order.  OMB 
has  waived  review  of  NPDES  general 
permits  under  the  terms  of  Executive 
Order  12866. 

Regulatory  Flexibility  Act  (RFA): 
Issuance  of  an  NPDES  general  permit  is 
not  subject  to  rulemaking  requirements, 
including  the  requirement  for  a  general 
notice  of  proposed  rulemaking,  under  5 
U.S.C.  Section  553  (Administrative 
Procedure  Act)  or  any  other  law.  and  is 
thus  not  subject  to  the  RFA  requirement 
to  prepare  a  regulatory  flexibility 
analysis.  The  APA  defines  two  broad, 
mutually  exclusive  categories  of  agency 
action — "rules"  and  "orders."  Its 
definition  of  "rule"  encompasses  "an 
agency  statement  of  general  or  particular 
applicability  and  future  effect  designed 
to  implement,  interpret,  or  prescribe  law 
or  policy  or  describing  the  organization, 
procedure,  or  practice  requirements  of 
an  agency  *   *   *  '  APA  section  551(4). 
Its  definition  of  "order"  is  residual:  "a 
final  disposition  *   *   *  of  an  agency  in 
a  matter  other  than  rule  making  but 
including  licensing."  APA  section 
551(6).  The  APA  defines  "license"  to 
"include  *   *   *  an  agency  permit 
*   *   *"  APA  section  551(8).  The  APA 
thus  categorizes  a  permit  as  an  order, 
which  by  the  APA's  definition  is  not  a 
rule.  Section  553  of  the  APA  establishes 
"rule  mciking"  requirements.  The  APA 
defines  "rule  making"  as  "the  agency 
process  for  formulating,  amending,  or 
repealing  a  rule."  APA  section  551(5). 
By  its  terms,  then,  section  553  applies 
only  to  "rules"  and  not  also  to  "orders," 
which  include  permits. 

Unfunded  Mandates  Reform  Act: 
Section  201  of  the  Unfunded  Mandates 
Reform  Act  (UMRA),  Public  Law  104-4, 


generally  requires  Federal  agencies  to 
assess  the  effects  of  their  "regulatory 
actions"  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
UMRA  uses  the  term  "regulatory  " 
actions"  to  refer  to  regulations.  (See, 
e.g.,  UMRA  section  201,  "Each  agency 
shall  •   *   *  assess  the  effects  of  Federal 
regulatory  actions  *  *   *  (other  than  to 
the  extent  that  such  regulations 
incorporate  requirements  specifically 
set  forth  in  law).")  UMRA  section  102  '' 
defines  "regulation"  by  reference  to  2 
U.S.C.  658  which  in  turn  defines 
"regulation"  and  "rule"  by  reference  to 
section  601(2)  of  the  RFA.  That  section 
of  the  RFA  defines  "rule"  as  "any  rule 
for  which  the  agency  publishes  a  notice 
of  proposed  rulemaking  pursuant  to 
section  553(b)  of  [the  APA],  or  any  other 
law.  *   *  *"  As  discussed  in  the  RFA 
section  of  this  notice,  NPDES  general 
permits  are  not  "rules"  under  the  APA 
and  thus  not  subject  to  the  APA 
requirement  to  publish  a  notice  of 
proposed  rulemaking.  NPDES  general 
permits  are  also  not  subject  to  such  a 
requirement  under  the  CWA.  While  EPA 
publishes  a  notice  to  solicit  public 
comment  on  draft  general  permits,  it 
does  so  pursiiant  to  the  CWA  section 
402(a)  requirement  to  provide  "an 
opportunity  for  a  hearing."  Thus, 
NPDES  general  permits  are  not  "rules." 

Authority:  Clean  Water  Act.  33  U.S.C:.  12.'>1 
et  seq. 

Dated:  May  23,  2003. 
Stephen  S.  Tuber, 

Assistant  Regional  Administrator.  Office  of  .  - 
Partnerships  and  Regulatorx'  Asf-i.-itance. 
(FR  Doc.  0.3-15009  Filed  B-12-03:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CO  Docket  9&-67;  DA  03-1B62] 

Notice  to  State  Telecommunications 
Relay  Service  (TRS)  Programs  and 
Interstate  TRS  Providers  to  Notify  ttte 
Commission  of  Any  Ctiange  of  Contact 
Person  Information  and  Substantive 
Changes  in  TRS  service 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  document 
is  to  notify  state  Telecommunications 
Relay  Service  (TRS)  programs  and 
interstate  TRS  Providers  that  they  are 
required  to  submit  to  the  Commission  a 
contact  person  or  office  for  TRS 
consumer  information  and  complaints 
and  to  notify  the  Commission  of  any 
changes  in  this  information.  This 
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document  also  reminds  state  programs 
to  notify  the  C.-T^mission  of  substantive 
changes  i..  their  IKS  program. 
DATES:  Effective  Ma'  30.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Erica  MyiTs,  Cons'iiner  &  Governmental 
Affairs  BureuU.  Disability  Rights  Ofrice, 
(202)  418-2429  (voice).  (202)  418-0464 
(TTY),  or  e-mail  emyers@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Public 
Notice.  DA  03-1862.  released  May  30. 
2003.  State  TRS  programs  and  interstate 
TRS  providers  may  file  this  information 
by  using  the  Commission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  See  Electronic  Filing 
of  Documents  in  Rulemaking 
Proceedings,  63  FR  24121  (1998). 
Comments  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
When  filing  changes,  please  reference 
CC  Docket  No.  98-67.  In  completing  the 
transmittal  screen,  parties  should 
include  their  full  name.  Postal  Service 
mailing  address,  and  the  applicable 
docket  or  rulemaking  number.  Parties 
may  also  submit  an  electronic  document 
by  Internet  e-mail.  To  get  filing 
instructions  for  e-mail  documents, 
parties  should  send  an  e-mail  to 
ecfs@fcc.gov,  and  should  include  the 
following  w.'ii  .!.•>  in  the  body  of  the 
message,  "get  form  <your  e-mail 
address>.'  A  sample  form  and 
directions  will  be  sent  in  reply. 

State  TXS  programs  and  interstate 
TRS  prbviduis  who  choose  to  submit  by 
paper  must  submit  an  original  and  four 
copies  of  each  filing  addressed  to  the 
Commission's  Secretary,  Marlene  H. 
Dortch,  Office  of  the  Secretary,  Federal 
Communications  Commission,  445  12th 
Street,  SW..  Room  TW-B204, 
Washington,  DC  20554.  State  TRS 
programs  and  interstate  TRS  providers 
are  encouraged  to  submit  an  additional 
copy  to  Attn:  Erica  Myers,  Federal 
Communications  Commission, 
Consumer  &  Governmental  Affairs 
Bureau.  445  12th  Street.  SW.,  Room  6- 
A432,  Washington,  DC  20554  or  by  e- 
mail  at  emyers@fcc.gov.  States  and 
interstate  TRS  providers  should  also 
submit  electronic  disk  copies  of  their 
filing  on  a  standard  3.5  inch  diskette 
formatted  in  an  IBM  compatible  format 
using  Word  97  or  compatible  software. 
The  diskette  should  be  submitted  in 
"read-only"  mode  and  must  be  clearly 
labeled  with  the  State  or  interstate  TRS 
provider  name,  the  filing  date  and 
captioned  "Change  in  Contact 
Information"  or  "Substantive  Change  in 
TRS  Service'. 


Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  we  continue  to  experienci 
delays  in  receiving  U.S.  Postal  Service 
mail).  The  Commission's  contractor, 
Vistronix,  Inc.,  will  receive  hand- 
delivered  or  messenger-delivered  paper 
filings  for  the  Commission's  Secretary  at 
236  Massachusetts  Avenue,  NE.,  Suite 
110,  Washington.  DC  20002.  The  filing 
hours  at  this  location  are  8  a.m.  to  7 
p.m.  All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 
Any  envelopes  must  bo  disposed  of 
before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street, 
SW.,  Washington.  DC  20554. 

The  filings  will  be  available  for  public 
inspection  and  copying  during  regular 
business  hours  at  the  FCC  Reference 
Information  Center.  Portals  II.  445  12th 
Street.  SW..  Room  CY-A257. 
Washington.  DC  20554.  They  may  also 
be  purchased  from  the  Commission's 
duplicating  contractor.  Qualex 
International.  Portals  II.  44512th  Street. 
SW..  Room  CY-B402.  Washington.  DC 
20554.  telephone  (202) 863-2893. 
facsimile  (202)  863-2898,  or  via  e-ma*l 
qualexint@aol.com.  Filings  may  alsr  be 
viewed  on  the  Consumer  & 
Governmental  Affairs  Bureau,  Disab.  lity 
Rights  Office  homepage  at  http:// 
www.fcc.gov/cgb/dro. 

To  request  materials  in  accessible 
formats  for  people  with  disabilities 
(braille,  large  print,  electronic  files,  auto 
format),  send  an  e-mail  to 
fcc504@fcc.gov  or  call  the  Consumer  & 
Governmental  Affairs  Bureau  at  202- 
418-0531  (voice),  202-418-7365  (tty). 
This  Public  Notice  can  also  be 
downloaded  in  Text  and  ASCII  formats 
at  http://www.fcc.gov/cgh/dro: 

Synopsis 

The  purpose  of  this  Public  Notice  is 
to  remind  state  Telecommunications 
Relay  Service  (TRS)  programs  that 
pursuant  to  47  CFR  64.604(c)(2)(i)  they 
must  submit  to  the  Commission  a 
contact  person  or  office  for  TRS 
consumer  information  and  complaints 
about  intrastate  service.  The  submission 
shall  include  the  name  and  address  of 
the  state  office  that  receives  complaints, 
grievances,  inquiries  and  suggestions: 
the  voice.  TTY.  and  fax  numbers  for  that 
office;  the  e-mail  address;  and  the 
physical  address  to  which 
correspondence  should  be  sent. 


Similarly,  interstate  TRS  providers  are 
™minded  that  pursuant  to  47  CFR 
64..  04(c)(2)(ii)  they  must  submit  to  the 
Com  nission  a  contact  person  or  office 
for  T;^S  consumer  information  and 
coir.plaints  about  the  provider's  service. 
The  submission  shall  include  the  name 
and  address  of  the  office  that  receives 
complaints,  grievances,  inquiries  and 
suggestions:  the  voice,  TTY  and  fax 
numbers  for  that  office;  the  e-mail 
address;  and  the  physical  address  to 
which  correspondence  should  be  sent. 
The  Commission  must  be  notified  each 
time  there  is  a  change  in  any  of  this 
required  information. 

The  Commission  also  reminds  state 
TRS  programs  that  pursuant  to  47  CFR 
64.605  (0  state  TRS  programs  must 
notify  the  Commission  of  any 
substantive  changes  in  their  TRS. 
programs  within  60  days  of  when  they 
occur,  and  must  certify  that  the  state 
TRS  program  continues  to  meet  Federal 
minimum  standards  after  implementing 
the  substantive  change. 

Finleral  Coninumlciitions  Commi.ssion. 

Margaret  M.  Eglur, 

Dt^puty  Chwf.  Consumer  &  Governmental 
Affairs  Runtiu. 

IFR  U(>(  .  0.t-14<):J0  Piled  6-12-0.3;  8:45  am) 

BILLING  COOE  6712-01-P 


FEDERAL  RESERVE  SYSTEM 

Char  ge  in  Bank  Control  Notices; 
Acqu  srtion  of  Shares  of  Bank  or  Bank 
Hoid.ng  Companies 

The  notificants  listed  below  have  * 

applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41 )  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  181 7(j)(7)). 
-    The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reser\'e  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  recoivf'd  not  later  than  June  27, 
2003. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Richard  M.  Todd,  Vice 
President  and  Community  Affairs 
Officer)  90  Hennepin  Avenue, 
Minneapolis,  Minnesota  55480-0291: 

1.  Heidi  Re  Gesell.  St.  Paul, 
Minnesota,  and  Andrew  )ohn  Gesell, 
Woodbury,  Minnesota;  a  group  acting  in 
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concert,  to  acquire  voting  shares  of 
Cherokee  Bancsharos.  Inc..  St.  Paul. 
Minnesota,  and  thereby  indirectly 
acquire  Cherokee  State  Bank  of  St.  Paul. 
St.  Paul.  Minnesota. 

Board  otGovoriiuis  ol  iIm;  I'ciIihhI  Rij.sorve 
Syslffm,  )une9.  2U0:i. 
Robert  deV.  Frierson, 
Deputy  Secmfaiy  oftlu-  Hnnnl. 
(KK  Doc.  O.J-14')(H»  riled  O-IZ-IKJ:  8:4.'i  am] 

BILUNG  COOE  6210-01-3 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  ef  seq.] 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  ^t  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  8.  2003. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt.  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198-0001: 

1.  AllNations  Bancorporation,  Inc., 
Shawnee,  Oklahoma;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  First 
National  Bank  of  Calumet,  Calumet, 
Oldahoma. 


B.  Federal  Reserve  Bank  of  Dallas 

~(VV.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  The  Ginger  Murchison  Foundation, 
Athens,  Texas;  to  become  a  bank 
holding  company  by  acquiring  85.9 
percent  of  the  voting  shares  of  The  First 
National  Bank  of  Athens,  Athens,  Texas. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1 .  Eggemeyer  Advisory  Corp,  WJR 
Corp.,  Castle  Creek  Capital  LLC,  Castle 
Creek  Capital  Partners  Fund  1,  LP,  Castle 
Creek  Capital  Partners  Fund  Ila,  LP.  and 
Castle  Creek  Capital  Partners  Fund  lib. 
all  of  Rancho  Santa  Fe.  California;  to 
acquire  directly  and  indirectly  more 
than  25  percent  of  State  National 
Bancshares.  Inc.,  Lubbock,  Texas,  State 
National  Bancshares  of  Delaware,  Inc., 
Dover,  Delaware,  Independent 
Bankshares,  Inc.,  Lubbock,  Texas,   - 
Independent  Financial  Corporation, 
Dover,  Delaware,  and  State  National 
Bank,  Lubbock,  Texas. 

In  connection  with  these  applications, 
the  Applicants  also  have  applied  to 
acquire,  directly  and  indirectly,  ANB 
Financial  Corporation,  Arlington,  Texas, 
ANB  Delaware  Financial  Corporation, 
Dover,  Delaware,  and  Arlington 
National  Bank,  Arlington,  Texas. 

Board  of  Governors  of  the  Federal  Re.serve 
System.  lune  9.  200.3. 

Robert  deV.  Frierson, 

Dvputy  Secretary  of  the  Board. 

IFR  Doc.  0.3-14908  Filed  6-12-03:  8:45  am) 

BILUNG  COOE  6210-01-S 


GENERAL  ACCOUNTING  OFFICE 

Administrative  Practice  and 
Procedure;  Bid  Protest  Regulations, 
Government  Contracts 

AGENCY:  General  Accounting  Office. 
ACTKM:  Notice. 

summary:  The  Office  of  Management 
and  Budget  (OMB)  recently  announced 
major  revisions  to  Circular  A-76.  which 
governs  how  Federal  agencies  determine 
whether  to  transfer  performance  of 
commercial  activities  from  the  public  to 
the  private  sector,  or  vice  versa. 
Performance  of  Commercial  Activities, 
68  FR  32134  (May  29,  2003).  As  relevant 
here,  the  revisions  would  make 
competitions  involving  in-house 
government  competitors  more  similar  to 
private/private  competitions  conducted 
under  the  Federal  Acquisition 
Regulation  (FAR)  than  has  beeii  the  case 
with  the  competitive  sourcing  process. 
This  notice  solicits  comments  regarding 


two  key  legal  questions,  namely, 
whether  the  revisions  made  to  the 
Circular  affect  the  standing  of  an  in- 
house  entity  to  file  a  bid  protest  at  the 
General  Accounting  Office  (GAO).  and 
who  would  have  the  representational 
capacity  to  file  such  a  protest.  This 
notice  also  solicits  comments  on  other 
procedural  issues  raised  by  the 
Circular's  revisions. 
DATES:  Conmients  should  be  subntitted 
on  or  before  July  16,  2003. 
ADDRESSES:  Comments  concerning  these 
matters  may  be  submitted  by  e-mail  at 
A76Comments@gao.gov,  or  by  facsimile 
at  202-512-9749.  Due  to  delivery 
delays,  submission  by  regular  mail  is 
discouraged.  Comments  may  be  sent  by 
Federal  Express  or  United  Parcel 
Service  to*  Michael  R.  Golden,  Assistant 
General  Counsel.  General  Accounting 
Office.  441  G  Street.  NW..  Washington. 
DC  20548. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  I.  Gordon  (Managing  Associate 
General  Counsel).  Michael  R.  Golden 
(Assistant  General  Counsel)  or  Linda  S. 
Lebowitz  (Senior  Attorney):  all  three 
can  be  reached  on  202-512-9732. 
SUPPLEMENTARY  INFORMATION:  GAOs 
Statutory  authority  to  hear  bid  protests 
is  found  in  the  Competition  in 
Contracting  Act  of  1984  (CICA).  31 
U.S.C.  3551-56  (2000).  CICA  establishes 
the  standard  for  standing  to  file  a  protest 
by  stating  that  a  protest  may  be  filed  by 
an  "interested  party."  which  is  defined 
in  the  statute  as  "an  actual  or 
prospective  bidder  or  offeror  whose 
direct  economic  interest  would  be 
affected  by  the  award  of  the  contract  or 
by  failure  to  award  the  contract."  31 
U.S.C.  3551(2);  see  also  Bid  Protest 
Regulations.  4  CFR  21.0(a)  f2003). 

Under  this  definition,  GAO  hears  bid 
protests  filed  by  private-sector  firms  that 
have  participated  in  A-76  cost 
comparisons,  since  a  private  finn  that 
participated  in  an  A-76  cost  comparison 
is  an  actual  offeror  whose  direct 
economic  interest  would  be  affected  by 
the  award  of  the  contract  or  by  failure 
to  award  the  contract.  Over  the  past 
three  years,  private  firms  have  filed 
more  than  50  protests  at  GAO 
challenging  the  conduct  of  A-76 
competitions. 

In  contrast,  GAO  consistently  has 
found  that  Federal  employees  and  their 
unions  cannot  protest  any  aspect  of  the 
A-76  competition,  because  they  do  not 
meet  CICA's  definition  of  an  "interested 
party,"  so  that,  as  a  matter  of  law,  GAO 
lacks  authority  to  consider  their 
protests.  In  American  Fed'n  of  Gov't 
Employees,  AFL-CIOet  al.,  B-282904.2. 
June  7,  2000.  2000  CPD  \  87  at  3-4, 
GAO  identified  a  number  of  reasons  for 
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this  conclusion.  It  pointed  out  that 
neither  individual  Federal  employees, 
nor  the  in-house  plan  (the  "Most 
Efficient  Organization."  or  MEO),  nor 
the  employees'  union  representatives 
are  offerors.  In  addition,  GAO  found 
that  the  MEO  plan  submitted  in  an  A- 
76  competition  is  not  an  offer  as  defined 
under  the  FAR,  because  the  MEO  does 
not  constitute  a  response  to  a 
solicitation  (the  solicitation  currently 
applies  only  to  private-sector 
competitors),  nor  v\  ould  the  MEO,  if 
adopted,  lead  to  formation  of  a  contract, 
which  is  a  mutually  binding  legal 
relationship  to  perform  the  services. 
Indeed,  as  GAO  pointed  out,  no  contract 
is  awarded  where  the  MEO  prevails  in 
the  cost  comparison.  See  also  American 
Fedn  of  Gov  t  Employees.  B-223323, 
June  18,  1986,  86-1  CPD  H  572: 
American  Fed'n  of  Gov't  Employees — 
Recon..  B-219590.3,  May  6,  1986,  86-1 
CPD  H  436  (affirming  an  earlier 
dismissal). 

The  April  2002  report  of  the 
Commercial  Activities  Panel 
recommended  that,  in  the  context  of 
improvements  to  the  Federal 
government's  process  for  making 
sourcing  decisions,  a  way  be  found  to 
level  the  playing  field  by  allowing  in- 
house  entities  to  protest  at  GAO,  as 
private-sector  rompetitors  are  allowed 
to  do.  Th^  report  j.oted  that,  if  a 
decisior.  were  made  to  permit  the 
public-;  ector  competitor  to  protest  A-76 
procureifients,  the  duestion  of  who 
would  havo  representational  capacity  to 
file  such  a  protest  would  need  to  be 
carefully  considered. 

By  making  a  number  of  changes  from 
the  predecessor  Circular,  the  revised 
Circular  may  justify  GAO  reaching  a 
different  cojiciusion  regarding  the 
compliance  of  the  in-house  entity  with 
CICA's  definition  of  an  "interested 
party."  '  Inlike  under  the  predecessor 
Circular,  the  revised  A-76  framework 
contemplates  that  the  in-house 
government  entity  will  submit  an 
"agency  tender" in  response  to  the 
solicitation  that  will  be  evaluated  along 
with  private-sector  proposals  for 
purposes  of  ultimately  deciding  which 
competitor,  public  or  private,  should  be 
selected  to  perform  the  work.  The 
agency  tender  will  be  developed  by  an 
Agency  Tender  Official  (ATO),  defined 
as  an  agency  official  with  decision- 
making authority  who  "represents  the 
agency  tender  during  source  selection." 
Revised  Circular  at  D-2.  If  the  agency 
tender  prevails  in  the  competition,  the 
revised  Circular  provides  that  an  "MEO 
letter  of  obligation"  will  be  issued  to  an 
official  responsible  for  performance  of 
the  MEO.  Revised  Circular  at  B-18. 
Under  the  revised  Circular,  this  letter  of 


obligation  is  required  to  incorporate 
appropriate  portions  of  the  solicitation 
and  tender.  Id.  Under  the  revised 
Circular,  the  public  sector  source's 
failure  to  perform  in  accordance  with  its 
obligations  can  result  in  a  termination 
action.  Revised  Circular  at  B-20. 

The  ATO  is  among  those  defined 
under  the  revised  Circular  as  a  "directly 
interested  party"  for  purposes  of  filing 
an  agency-level  protest  of  the 
performance  decision.  Revised  Circular 
at  D-4.  The  revised  Circular  also  defines 
a  "directly  interested  party"  to  include 
a  "single  individual  appointed  by  a 
majority  of  directly  affected  employet-s 
as  their  agent."  Id.  In  contrast  to  the 
ATO's  defined  role  in  the  competition, 
the  revised  Circular  does  not  define  a 
role  for  this  individual,  other  than  in 
contesting  agency  actions  taken  in 
connection  with  an  A-76  competition. 

It  is  the  cumulative  legal  impact  of 
these  changes  that  GAO  is  considering 
in  assessing  whether  an  in-house  entity 
should  have  standing  to  file  a  bid 
protest  at  GAO  when  a  competition  is 
conducted  under  the  revised  Circular. 
Under  the  revised  Circular,  the  agency 
tender  appears  to  be  treated  more  as  an 
offer  than  under  the  predecessor 
Circular,  and,  if  the  source  selection 
results  in  a  decision  to  accept  an  agency 
tender,  there  will  be  a  letter  of 
obligation,  which  appears  intended  to 
bind  the  in-house  entity,  in  at  least  a 
quasi-contractual  way,  to  the  terms  of 
the  solicitation  and  tender.  In  this 
regard,  it  may  be  viewed  as  relevant  that 
GAO  recently  found  that  a  public  entity 
could  be  an  interested  party  under 
QCA,  even  though,  if  successful  in  a 
competition,  it  would  not  be  obtaining 
a  contract.  Federal  Prison  Indus.,  Inc., 
B-290546,  July  15,  2002,  2002  CPD 
H  112.  Further,  as  discussed  in 
Department  of  the  Navy — Recon.,  B- 
286194.7,  May  29,  2002,  2002  CPD  11  76 
at  4,  GAO  reiterated  that  the  in-houso 
entity  is  essentially  a  competitor  and 
that  in  preparing  the  in-house  plan  for 
performance,  the  MEO  team  members 
"functioned  *  *   *  as  competitors." 

GAO  recognizes  that  there  are  various 
ways  to  resolve  the  legal  question  of 
interested-party  status  for  in-house 
entities  under  the  revised  Circular.  One 
way  would  be  through  case  law.  That  is. 
GAO  could  simply  wait  until  a  protest 
is  filed  by  an  ATO  or  another  individual 
or  entity  representing  in-house  interests; 
in  response  to  a  request  for  dismissal  on 
standing  grounds  (or  at  its  own 
initiative),  GAO  could  ask  the  parties  to 
address  the  matter  in  submissions  and 
GAO  could  then  issue  a  decision 
resolving  the  protester's  interested-party 
status.  Alternatively,  GAO  could  amend 
its  bid  protest  regulations  to  address  the 


impact  of  the  revised  Circular,  or  it 
could  issue  a  notice  in  the  Federal 
Register  announcing  its  legal 
conclusion.  Another  alternative  would 
be  for  Congress  to  amend  CICA's 
definition  of  an  interested  party  for 
purposes  of  the  filing  of  protests. 
Obviously,  Congress  could  act  even  if 
GAO  does  not,  and.  indeed,  legislative 
action  would  override  action  by  GAO 
through  its  regulations  or  its  case  law. 
Finally,  if  it  is  found  that  GAO  does  not 
have  authority  under  GIGA  to  consider 
such  protests,  GAO  could  potentially 
consider  protests  by  the  ATO  or  another 
individual  or  entity  representing  in- 
house  interests  as  "non-statutory 
protests,"  if  agencies  agree  in  writing  to 
have  GAO  decide  the  protests. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  as  to  which 
action,  if  any,  GAO  should  take.  GAO 
would  welcome  comments  from 
contracting  agencies,  other  Federal 
agencies,  individual  Federal  employees. 
Federal  employee  unions,  contractors 
and  other  private-sector  firms,  attorneys 
(from  all  sectors),  and  others  wishing  to 
express  a  view.  The  most  helpful  views 
will  be  clear  and  concise,  and  will 
reflect  familiarity  with  GAO's  bid 
protest  regulations,  practice,  and  case 
law,  as  well  as  with  the  Circular  A-76 
framework.  The  key  questions  GAO  is 
seeking  views  on  are:  (1)  What  method 
of  deciding  the  matter  GAO  should  use: 
case  law  (that  is,  wait  for  a  protest 
presenting  the  question  to  be  decided  by 
GAO),  amendment  to  the  bid  protest 
regulations,  a  notice  in  the  Federal 
Register  announcing  GAO's  legal 
conclusion,  or  no  action  by  GAO;  and 
(2)  if  GAO  should  act,  what  its  decision 
should  be — specifically,  whether  the  in- 
li.^use  competitor  should,  or  should  not. 
be  considered  an  interested  party,  and. 
if  so.  who  should  be  viewed  as  having, 
repr*  sentational  capacity  to  file  a 
protest  at  GAO  on  behalf  of  the  in-house 
competitor. 

It  would  also  be  helpful  to  know  the 
commenters'  views  on  whether  counsel 
for  the  ATO  or  the  appointed  individual 
would  need  to  apply  for  admission  (and 
what  conditions  might  affect  the 
likelihood  of  that  counsel  being 
admitted)  to  a  protective  order  that  GAO 
would  issue  (as  it  normally  does)  to 
limit  access  to  nonpublic  information 
regarding  the  procurement.  See  4  CFR 
21.4. 

Finally,  commenters  may  wish  to 
address  the  impact,  if  any,  on  their  view 
of  the  holding  fi-om  the  Court  of  Appeals 
for  the  Federal  Circuit  (consistent  with 
GAO's  view,  as  explained  above)  that 
Federal  employees  and  their  union  do 
not  qualify  as  interested  parties  to 
protest  a  decision  pursuant  to  Circular 
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A-76.  American  Fed'n  of  Gov't 
Employees,  AFL-CIO  et  al.  v.  United 
States.  258  F.3d  1294  (Fed.  Cir.  2001). 

Another  revision  to  the  Circular- 
appears  to  affect  the  procedures  GAO 
follows  in  handling  protests  of  A-76 
competitions.  Under  the  predecessor 
Circular,  parties  affected  by  the  cost 
comparison  decision  were  able  to 
challenge  the  results  of  the  decision 
under  an  A-76  administrative  appeal 
process.  In  light  of  the  availability  of 
this  A-76  appeals  process,  GAO  had  a 
longstanding  rule,  based  on  comity  and 
efficiency,  that  it  would  generally  not 
hear  a  protest  against  the  propriety  of 
the  cost  comparison  until  the  A-76 
administrative  appeals  procedure 
provided  by  the  agency  had  been 
exhausted.  See  Intelcom  Support  Servs., 
Inc.,  B-234488.  Feb.  17,  1989,  89-1  CPD 
11 174:  Direct  Delivery^  Svs.,  B-198361, 
May  16,  1980.  80-1  CPD  %  343.  This  is 
so.  even  though  GAO  has  recognized 
that  there  is  no  statutory'  or  regulatory 
requirement  that  an  offeror  exhaust 
available  agencv-level  remedies  before 
protesting  to  CAO.  See  BAE  Svs.,  B- 
287189,  B-287189.2,  May  14.  2001. 
2001  CPD  1186  at  17. 

The  revised  Circular  abolishes  the 
administrative  appeals  process,  and 
instead  provides  that  a  "directly 
interested  party"  may  contest  various 
aspects  of  a  standard  competition  by 
filing  an  agency-level  protest.  Under 
GAO's  Bid  Protest  Regulations, 
protesters  are  not  required  to  file  an 
agency-level  protest  before  filing  a 
protest  at  GAO.  In  light  of  the  revised 
Circular's  abolition  of  the  special  A-76 
administrative  appeal  process,  GAO 
solicits  comments  on  whether  it  would 
be  appropriate  to  continue  to  apply  the 
exhaustion  doctrine  to  A-76  protests  or 
whether  protesters  should  now  be 
permitted  to  file  their  A-76  challenges 
directly  with  GAO. 

Finally,  the  revised  Circular  states 
that  "no  party  may  contest  any  aspect  of 
a  streamlined  competition."  Revised 
Circular  at  B-20.  Under  the  revised 
Circular,  a  streamlined  competition  may 
entail  issuance  of  a  solicitation  for 
proposals  from  the  private  sector,  but 
that  is  not  required.  Revised  Circular  at 
B-4.  GAO  solicits  comments  on  whether 
it  would  have  a  legal  basis  to  consider 
a  protest,  from  either  the  private  or  the 
public  sector,  regarding  a  streamlined 
competition. 

Anthony  H.  Gamboa,  ' 

Ccncnil  Counsel.    ' 

|FR  Doc.  03-140:14  Filed  6-12-0.3^8:4.')  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

Notice  of  Intent  To  Prepare  a 
Supplemental  Environmental  Impact 
Statement 

AGENCY:  General  Services 
Administration  (GSA):  National  Capital 
Region. 
ACTION:  Notice. 

SUMMARYf  Pursuant  to  the  requirements 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPA),  the  Council  on  ' 
Environmental  Quality  Regulations  (40 
CFR  part?  1500-1508)",  GSA  Order  PBS 
P1095.1F  (Environmental 
considerations  in  decisionmaking,  dated 
October  19,  1999),  and  the  GSA  Public 
Buildings  Service  NEPA  Desk  Guide, 
GSA  plans  to  prepare  a  Supplemental 
Environmental  Impact  Statement  (SEIS) 
for  the  proposed  campus  expansion  and 
new  eastern  access  road  to  support  the 
consolidation  of  the  Food  and  Drug 
Administration  (FDA)  on  the  Federal 
Research  Center  at  White  Oak  in  Silver 
Spring,  Maryland. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Debes,  Project  Executive,  General 
Services  Administration.  National 
Capital  Region,  at  (202)  260-9583. 
Please  also  call  this  number  if  sp>ecial 
assistance  is  needed  to  attend  and 
participate  in  the  scoping  meeting. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  intent  is  as  follows: 

Notice  of  Intent  To  Prepare  a 
Supplemental  Environmental  Impact 
Statement  for  the  Proposed  Campus 
Expansion  and  New  Eastern  Access 
Road  to  Support  the  Consolidation  of 
the  Food  and  Drug  Administration  at 
the  Federal  Research  Center  at  White 
Oak  in  Silver  Spring,  Maryland 

The  General  Services  Administration 
intends  to  prepare  a  Supplemental 
Ehvironmental  Impact  Statement  (SEIS) 
to  analyze  the  potential  impacts 
resulting  from  the  proposed  campus 
expansion  and  new  eastern  access  road 
to  support  the  FDA  consolidation  at  the 
Federal  Research  Center  (FRC)  at  White 
Oak  in  Silver  Spring,  Maryland. 

This  SEIS  is  an  update  and 
supplement  to  the  analyses  presented  in 
the  U.S.  Food  and  Drug  Administration 
Consolidation,  Montgomery  County, 
Final  Environmental  Impact  Statement. 
April  1997  (1997  Final  EIS). 

Proposed  Campos  Expansion 

In  1997,  GSA  completed  an 
environmental  impact  statement  that 
analyzed  the  impacts  from  the 
consolidation  of  5,974  FDA  employees 
at  the  FRC.  In  July  2002.  new  legislation 


was  enacted  that  expanded  FTJA's 
mandate  to  support  the  Prescription 
Drug  User  Fee  Act  (PDUFA)  and  the 
Medical  Device  User  Fee  and 
Modernization  Act  (MDUFMA).  The 
new  legislation  and  the  growth  of  other 
programs  will  likely  result  in  an 
increase  of  emplovees  at  the  FRC:  from 
5,947  (studied  in  the  1997  Final  EIS]  to 
7,720. 

Eastern  Access  Road 

In  the  environmental  analysis 
performed  in  1996-1997  for  the  1997 
Final  EIS.  GSA  considered  traffic 
impacts  and  patterns  iijto  the  FDA 
facility.  It  was  determined  in  the  Draft 
EIS,  that  a  new  access  point  was  needed 
from  Cherry  Hill  Road  through  the    » 
eastern  portion  of  the  FRC  to  relieve 
traffic  on  New  Hampshire  Avenue.  In 
order  to  maintain  this  access  and 
provide  a  secure  site  for  the  Air  Force 
(located  on  the  northern  edge  of  the 
FRC),  two  optional  road  alignments 
were  studied  for  the  crossing  of  Paint 
Branch  Creek  within  the  FRC.  The  road 
alignment  within  the  FRC  was  to  be 
selected  based  on  the  structural  integrity 
of  the  existing  bridge  on  Dahlgren  Road 
and  on  the  costs  associated  with  each  of 
the  alternatives. 

After  the  release  of  the  Draft  EIS.  the 
security  requirements  of  the  Air  Force 
changed,  and  an  initial  structural 
investigation  found  the  existing  bridge 
to  be  sound  pending  some  repair  work. 
Therefore,  the  two  alternative  '   - 

alignments  were  dropped  from  the  1997 
Final  EIS.  The  1997  Final  EIS  still 
proposed  a  new  entrance  at  Chern,'  Hill 
Road  because  the  existing  entrance  at 
Dahlgren  Road  is  too  close  to  the  Cherr\' 
Hill  Road/Powder  Mill  Road 
intersection  to  operate  safely  and 
efficientlv. 

In  February  2001,  the  Federal 
Highway  Administration  (FHWA — 
Virginia  office),  as  GSA's  agent, 
prepared  a  bridge  inspection  report  on 
Dahlgren  Road  crossing  Paint  Branch 
Creek.  In  its  report.  FHWA  concluded 
that  "this  structure  is  in  poor  condition 
overall,  and  should  be  replaced  in  the 
near  future.'" 

Due  to  the  deteriorating  conditions  of 
the  existing  bridge  on  Dahlgren  Road 
and  the  increased  traffic  demands 
anticipated  from  the  FDA  consolidation. 
GSA  has  decided  to  reevaluate  the 
construction  of  a  new  access  point  to 
and  through  the  eastern  portion  of  the 
FRC. 

Alternatives  Under  Consideration 

GSA  will  analyze  the  proposed  action 
and  no  action  alternatives  for  the 
proposed  expansion  of  the  FDA 
headquarters  to  include  PDUFA  and 
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MDUFMA  and  other  expanded 
programs.  GSA  will  also  analyze  a  range 
of  alternatives  for  the  eastern  road 
access  to  and  through  the  site  including 
the  no  action  alternative. 

As  part  of  the  SEIS.  GSA  will  study 
the  impacts  of  each  alternative  on  the 
human  environment. 

Scoping  Process 

In  accordance  with  NEPA.  a  scoping 
process  will  be  conducted  lo  aid  in 
determining  the  alternatives  to  be 
considered  and  the  scope  of  issues  to  be 
addressed,  as  well  as  for  identifying  the 
significant  issues  related  to  the 
proposed  expansion  and  new  road 
construction  to  and  through  the  FRC 
Scoping  will  be  accomplished  through  a 
public  scoping  meeting,  direct  mail 
correspondence  to  potentially  interested 
persons,  agencies,  and  organizations, 
and  meetings  with  agencies  having  an 
interest  in  the  FRC.  It  is  important  that 
Federal,  regional.  State,  and  local 
agencies,  and  interested  individuals  and 
groups  take  this  opportunity  to  identify' 
environmental  concerns  that  should  be 
addressed  during  the  preparation  of  the 
Draft  SEIS. 

Public  Scoping  Meeting 

The  public  scoping  meeting  will  be 
held  on  Thursday.  |une  2(j.  2003.  from 
6:30  p.m.  to  8:30  p.m.  at  the  CHI  Center 
(Multipurpose  Room)  located  at  10501 
New  Hampshire  Avenue.  Silver  Spring. 
Maryland.  The  meeting  will  be  an 
informal  open  house,  where  visitors 
may  come,  receive  information,  and  give 
comments.  GSA  will  publish  notices  in 
the  Washington  Post  and  local 
newspapers  announcing  this  meeting 
approximately  two  weeks  prior  ti)  the 
meeting.  GSA  will  prepare  a  scoping 
report,  available  to  the  public,  that  will 
summarize  the  comments  niceived  and 
facilitate  their  incorporation  into  the 
SEIS  process. 

Written  Comments:  Agencies  and  the 
public  are  encouraged  to  provide 
written  comments  on  the  scoping  issues 
in  addition  to  or  in  lieu  of  giving  their 
comments  at  the  public  scoping 
meeting.  Written  comments  rc;garding 
the  environmental  analysis  for  the 
proposed  expansion  and  construction  of 
a  new  eastern  access  road  to  and 
through  the  FRC  must  be  postmarked  no 
later  than  July  28.  2003,  and  .sent  to  the 
following  address:  General  Services 
Administration,  Attention:  Harry  Debes, 
Project  Executive,  7th  and  D  Streets, 
SW.,  Room  2120,  Washington,  DC 
20407.  (202)  708-4730  Fax. 
Harry.Debes@gsa.gov. 


OatiHJ:  liine  fi.  200:». 
Thomas  E.  fames, 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statistics:  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  the  Department  of 
Health  and  Human  Services  (HHS) 
announces  the  following  advisory 
committee  meeting. 

.Vajni.-:  NHliunal  ((iininillin)  on  VitHJ  hikI 
Hi'iillli  Slalislics  (NC;VHS). 

Time  and  dali':  June  24.  20t);t.  <l  a.m.-2 
|)  m.;  lunt!  25.  2()():».  10  n.m.-12::«)  p.m. 

Phirr:  Hiilhirt  H   Humphrev  Uiiilding.  20U 
ln(l«;|)eiHit' ni:e  A\  eiiiie  SW..  Room  70."»A. 
Wa.shinglon.  tX:  20201. 

Slalus:  Open. 

Piirpnsr:  At  this  nii't'ling  iht!  rtiminillue 
will  hear  presitnlalions  and  hold  discussions 
on  several  health  data  policv  topic  s.  (Jn  the 
niornin;;  of  Ihi;  firsl  day  the  full  Coniniilltte 
will  hear  updates  and  slalus  reports  From  the 
DirpartmenI  on  several  topics  in(:liidin}>  an 
update  on  HHS  Data  Council  acli\  ilitjs.  Ihi! 
iinpletnenlalion  olthe  .Adniinistralive 
Siniplitication  |)rovisions  ol  ihi;  Health 
Insurance  Portabililv  and  Accounlahilitv    '\ct 
of  1<)f»fi  (HIPAA)  as  well  as  on 
iniplenmnlalion  of  the  HIPAA  Priva«:\  K  de. 
A  report  on  the  Consolidated  Ht'altli 
Informatics  Inilialivt^  is  also  planned.  In  tlu' 
afternoon  there  will  bv  reports  from 
Snbcommillees  on  selei:ted  ai  liviti(!S. 
.Sul)c:onmiillee  breakout  sessions  art; 
schiMJuled  for  late  in  (he  afternoon  of  the  first 
day  and  prior  to  the  full  Oonniiiltee  meeting 
on  the  second  day.  Agendas  for  these 
breakout  .sessions  will  l)e  posted  on  the 
NCVHS  VVel)  site  (I  IRL  below)  when 
available.  On  the  second  day  the  Commitlui! 
will  hear  presentations  on  the  HHS  (),ilewa\ 
lo  Data  and  Statistics  on  Ihi^  web.  and  on 
ri!sulls  of  a  (>allup  .Survey  on  l-'edttral 
Advisory  Committee,  followed  hx.reporls 
from  .Sub<:ommitti!es.  Fiiiallv.  the  agendas  for 
future  N(;VH.S  meetings  will  he  discussed. 

For  Fiirliicr  Infornuition  ClonUut: 
Substantive  program  information  as  well  as 
summaries  of  meetings  and  a  roster  of 
committee  memlx^rs  may  bt?  obtained  from 
Marjorie  S.  Croenherg.  K\eculi\e  Secn!lar\-. 
NC:VHS.  National  Center  for  Health  .Slalislics. 
Centers  for  Di.sease  Ciontrol  and  Prevention. 
Xn\  Toledo  Road.  Room  2402.  Hyatlsville. 
Maryland  20782.  telephone  (;t01)  4."»8-424.t. 
Information  also  is  .ivailable  on  IIh;  NCVHS 
home  page  of  the  HHS  Web  site:  hitp// 
\\\n\.nr\hs.hhs.f>o\/.  where  further 
information  including  an  agenda  will  be 
posted  when  available. 


Dated:  lune  0.  20(»:». 
lames  Sranlon. 

Acting  Dinfctor.  Office  ofScitmrt;  and  Data 
Policy.  Office  oflhr  Assislcnil  Sccmtnry  for 
Plannin>>  and  Evniuiition. 
|FR  IJ(M  .  (I.t-H<l4:t  Filed  (i-12-<)3:  8:4.'>  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Solicitation  of  Public  Review  and 
Comment  on  Research  Protocol: 
Characterization  of  Mucus  and  Mucins 
in  Bronchoalveolar  Lavage  Fluids 
From  Infants  With  Cystic  Fibrosis 

agency:  Department  of  Health  and 
Human  Services,  Office  of  the  Secretary. 
Office  of  Public  Health  and  Science. 
Office  for  Human  Research  Protections. 
ACTION:  Notice. 

SUIMIMARY:  The  Office  for  Human 
Research  Protections  (OHRP),  Office  of 
Public  Health  and  Science.  Department 
of  Health  and  Human  Ser\'ices  (HHS)  is 
soliciting  public  review  and  comment 
on  a  proposed  research  protocol  entitled 
"Characterization  of  Mucus  and  Mucins 
in  Bronchoalveolar  Lavage  Fluids  from 
Infants  with  Cystic  Fibrosis."  The 
proposed  research  would  be  supported 
by  a  grant  awarded  by  the  National 
Heart.  Lung,  and  Blood  Institute, 
i\c;»ional  Institutes  of  Health.  Public 
review  and  comment  are  solicited 
regarding  the  proposi;d  research 
protocol  pursuant  to  the  requirements  of 
HHS  regulations  at  45  CFR  46.407. 

DATES:  To  be  considered,  written  or 
electronic  comments  on  the  proposed 
research  must  be  received  on  or  before 
4:30  p.m.  July  28.  2003. 

ADDRESSES:  Submit  written  comments 
to:  Ms.  Kelley  Booher.  Division  of 
Policy.  Planning,  and  Special  Projects, 
Office  for  Human  Research  Protections, 
1101  Wootton  Parkway,  Suite  200,  The 
Tower  Building.  Rockville.  MD  208.'i2. 
telephone  number  (301)  402-5942  (not 
a  toll-free  number).  Comments  also  may 
be  sent  via  facsimile  at  (301)  402-0527 
or  by  email  to: 
407panel02&osophs  Hhhs.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Leslie  K.  Ball.  Office  for  Human 
Research  Protections,  The  Tower 
Building,  1101  Wootton  Parkway,  Suite 
200.  Rockville.  MD  20852;  telephone 
(301)  496-7005:  fax  (301)  402-0527; 
email  LBall&osophs.Hhhs.gov. 
SUPPLEMENTARY  INFORMATION:  All 
studies  conducted  or  supported  by  HHS 
which  are  not  otherwise  exempt  and 
which  propose  to  involve  children  as 
subjects  require  institutional  review 


board  (IRB)  review  in  accordance  with 
the  provisions  of  HHS  regulations  for 
the  protection  of  human  subjects  at  45 
CFT?  part  46.  subpart  D.  Pursuant  to 
HHS  regulations  at  45  CFR  46.407,  if  an 
IRB  reviewing  a  protocol  to  be 
conducted  or  supported  by  HHS  does 
not  believe  that  the  proposed  research 
involving  children  as  subjects  meets  the 
requirements  of  HHS  regulations  at  45 
CFR  46.404,  46.405.  or  46.406.  the 
research  may  proceed  only  if  the 
following  conditions  are  met:  (a)  The 
IRB  finds  that  tbe  research  presents  a 
reasonable  opportunity  to  further  the 
understanding,  prevention,  or 
alleviation  of  a  serious  problem 
affecting  the  health  or  welfare  of 
children:  and  (b)  the  Secretary,  after 
consultation  with  a  panel  of  experts  in 
pertinent  disciplines  (for  example: 
science,  medicine,  education,  ethics, 
law)  and  following  opportunity  for 
public  review  and  comment,  determines 
either:  (1)  That  the  research  in  fact 
satisfies  the  conditions  of  45  CFR 
46.404.  46.405.  or  46.406,  or  (2)  that  the 
following  conditions  are  met:  (i)  The 
research  presents  a  reasonable 
opportunity  to  further  the 
understanding,  prevention,  or 
alleviation  of  a  serious  problem 
affecting  the  health  or  welfare  of 
children;  (ii)  the  research  will  be 
conducted  in  accordance  with  sound 
ethical  principles;  and  (iii)  adequate 
provisions  are  made  for  soliciting  the 
assent  of  children  an.d  the  permission  of 
their  parents  or  guardians,  as  set  forth 
in  45  CFR  46.408. 

HHS  received  a  request  from  the 
University  of  North  Carolina  at  Chapel 
Hill's  (UNO  Office  of  Human  Research 
Studies  and  Dr.  Terry  Noah  pursuant  to 
the  provisions  of  HHS  regulations  at  45 
CFR  46.407.  The  proposed  research 
protocol  would  be  funded  by  the 
National  Heart,  Lung,  and  Blood 
Institute,  National  Institutes  of  Health 
(NIH),  under  grant  number  P50  HL 
60280  (SCOR  in  Pathogenesis  of  Cystic 
Fibrosis),  principal  investigator.  Dr. 
Richard  Boucher,  and  has  been  adapted 
from  a  sub-study  contained  within  this 
grant,  entitled,  "Project  IV:  Airway 
Surface  Liquid  Composition  of  Humans 
In  Vivo."  Dr.  Terry  Noah,  the  principal 
investigator  of  the  adapted  sub-study, 
proposes  a  longitudinal  study  of  the 
changes  in  bronchoalveolar  lavage  fluid 
(BALF)  of  infants  diagnosed  with  cystic 
fibrosis  in  the  neonatal  period.  The 
proposed  study  would  enroll  infants 
with  a  clinical  diagnosis  of  cystic 
fibrosis  in  the  neonatal  period  and 
would  obtain  BALF  from  these  infants 
via  flexible  fiberoptic  bronchoscopy  at  3 
time  points:  (1)  After  diagnosis,  within 


the  first  6  weeks  after  birth;  (2)  at  6 
months  of  age;  and  (3)  at  12  months  of 
age.  The  goals  of  the  proposed  study  are 
to:  (a)  Quantify  mucin  in  BALF  and 
compare  quantities  before  infection  vs. 
after  infection  onset  in  cystic  fibrosis; 
(b)  correlate  mucin  quantity  with 
measures  of  infection  (quantitative 
baQteriology)  and  inflammation  (cell 
numbers,  neutrophil  products,  and 
inflammatory  cytoldnes);  and  (c)  isolate 
mucus  plugs  and  characterize  their 
histology  before  and  after  infection,  in 
order  to  more  accurately  describe  early 
relationships  among  mucus  obstruction, 
infection  and  inflammation. 

After  reviewing  this  research  proposal 
UNC's  Committee  on  the  Protection  of 
the  Rights  of  Human  Subjects  (CPRHS). 
which  serves  as  UNC's  IRB,  determined 
that  this  research  could  not  be  approved 
under  45  CFR  46.404,  46.405,  or  46.406, 
but  was  suitable  for  review  under  45 
CFR  46.407.  The  UNC  CPRHS  found 
that  the  research  represented  more  than 
a  minor  increase  over  minimal  risk  and 
did  not  appear  to  offer  the  prospect  of 
direct  benefit  to  subjects,  but  found  that 
the  research  presented  a  reasonable 
opportunity  to  further  the 
understanding,  prevention  or  alleviation 
of  a  serious  problem  affecting  the  health 
or  welfare  of  children. 

Experts  in  relevant  disciplines  have 
reviewed  this  protocol  and  each  have 
provided  recommendations  to  the 
Secretary  of  HHS.  Public  review  and 
comment  are  hereby  solicited  pursuant 
to  the  requirements  of  45  CFR  46.407. 
The  Secretary  of  HHS  will  consider  the 
experts'  recommendations  and  the 
public  comments  in  making  a  final 
determination  regarding  whether  or  not 
HHS  should  support  this  research. 

In  particular,  comments  are  solicited 
on  the  following  questions:  (1)  What  are 
the  types  and  degrees  of  risk  that  this 
research  presents  to  the  subjects;  (2) 
what  are  the  potential  benefits,  if  any, 
to  the  subjects  and  to  children  in 
general;  (3)  does  the  research  present  a 
reasonable  opportunity  to  further  the 
understanding,  prevention,  or 
alleviation  of  a  serious  problem 
affecting  the  health  or  welfare  of 
children;  (4)  if  conducted  as  proposed 
in  the  above-cited  protocol,  would  the 
research  be  conducted  in  accordance 
with  sound  ethical  principles;  and  (5) 
have  adequate  provisions  been  made  for 
soliciting  the  assent  of  children  and  the 
permission  of  their  parents  or 
guardians?  In  formulating  a  response  to  . 
question  (4),  commenters  may  wish  to 
consider  whether  the  proposed  protocol 
satisfies  all  the  requirements  under  HHS 
regulations  at  45  CFR  46.111  {criteria  for 
IRB  approval  of  research). 


All  written  comments  concerning  this 
matter  should  be  submitted  to  Ms. 
Kelley  Booher,  Division  of  Policy, 
Planning,  and  Special  Projects,  Office 
for  Hitman  Research  Protections.  1101 
Wootton  Parkway.  Suite  200.  Thfe  Tower 
Building.  Rockville,  MD  20852, 
telephone  number  (301)  402-5942  (not 
a4oIl-free  number).  Comments  also  may 
be  sent  via  facsimile  at  (301)  402-2071 
or  by  email  to: 

407pariel02@osophs.dhhs.gov.  Materials 
available  for  review  on  the  OHRP  web 
'  page  (available  at:  http:// 
ohrp.osophs.dhhs.gov/panels/407- 
02pnl/pindex.htm)  include: 
Correspondence  from  the  principal 
investigator  and  UNC  referring  the 
proposed  research  protocol  to  the 
Secretary'  of  HHS  for  consideration 
under  45  CFR  46.407:  correspondence 
between  the  UNC  CPRHS  and  the 
principal  investigator:  the  UNC  CPRHS 
deliberations  on  the  f>roposed  research;  - 
correspondence  between  OHRP  and 
UNC;  relevant  excerpts  of  the  NIH  grant 
application;  the  parental  permission 
document;  review  of  proposed  research 
by  the  Cystic  Fibrosis  Foundation's  Data 
and  Safety  Monitoring  Board;  UNC's 
bronchoscopy  complication  data;  and 
reports  from  each  of  experts  pursuant  to 
45  CFR  46.407.  A  paper  copy  of  the- 
information  referenced  here  is  available 
upon  request. 

Dated:  lune  5.  2003. 

Cristina  V.  Beato, 

Principal  Deputy  Assistant  Secretary  for 
Health.  ■  ■        - 

|FR  Do( .  0.'«-14<)41  Filed  6-12-03:  8:4.'>  ami 

BILUNG  CODE  4150-36-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Solicitation  of  Public  Review  and 
Comment  on  Research  Protocol:  Sleep 
Mechanism  in  Children:  Role  of 
Metabolism 

AGENCY:  Department  of  Health  and 
Human  Services.  Office  of  the  Secretary, 
Office  of  Public  Health  and  Science. 
Office  for  Human  Research  Protections. 
ACTION:  Notice. 


SUMMARY:  The  Office  for  Human 
Research  Protections  (OHRP).  Office  of 
Public  Health  and  Science.  Department 
of  Health  and  Human  Services  (HHS)  is 
soliciting  public  review  and  comment 
on  a  proposed  research  protocol  entitled 
"Sleep  Mechanisms  in  Children:  Role  of 
Metabolism."  The  proposed  research 
would  be  supported  by  a  grant  awarded 
by  the  National  Heart,  Lung,  and  Blood 
Institute,  National  Institutes  of  Health. 
Public  review  and  comment  are 
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solicited  regarding  the  proposed 
research  protocol  pursuant  to  the 
requirements  of  HHS  regulations  at  45 
CFR  46.407. 

DATES:  To  he  considered,  written  or 
electronic  comments  on  the  proposed 
research  must  be  received  on  or  before 
4:30  p.m.  luly  28.  2003. 
ADDRESSES:  Submit  written  comments 
to:  Ms.  Kelley  Booher.  Division  of 
Policy,  Planning,  and  Special  Projects, 
Office  for  Human  Research  Protections, 
1101  Wootton  Parkway.  Suite  200,  The 
Tower  Building,  Rockville,  MD  20852, 
telephone  number  (301)  402-5942  (not 
a  toll-free  number).  Comments  also  may 
be  sent  via  facsimile  at  (301)  402-0527 
or  by  email  to: 
407panel03@osophs.dbhs.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Leslie  K.  Ball,  Office  for  Human 
Research  Protections,  The  Tower 
Building,  1101  Wootton  Parkway,  Suite 
200.  Rockville,  MD  20852;  telephone 
(301)  496-7005;  fax  (301)  402-0527; 
email  LBaU@osophs.dhhs.gov. 
SUPPLEMENTARY  INFORMATION:  All 
studies  conducted  or  supported  by  HHS 
which  are  not  otherwise  e.\empt  and 
which  propose  to  involve  children  as 
subjects  require  institutional  review 
board  (IRB)  review  in  accordance  with 
the  provisions  of  HHS  regulations  for 
the  protection  of  human  subjects  at  45 
CFR  part  46,  subpart  D.  Pursuant  to 
HHS  regulations  at  45  CFR  46.407,  if  an 
IRB  reviewing  a  protocol  to  be 
conducted  or  supported  by  HHS  does 
not  believe  that  the  proposed  research 
involving  children  as  subjects  meets  the 
requirements  of  HHS  regulations  at  45 
CFR  46.404,  46.405,  or  46.406,  the 
research  may  proceed  only  if  the 
following  conditions  are  met:  (a)  The 
IRB  finds  that  the  research  presents  a 
reasonable  opportunity  to  further  the 
understanding,  prevention,  or 
alleviation  of  a  serious  problem 
affecting  the  health  or  welfare  of 
children;  and  (b)  the  Secretary,  after 
consultation  with  a  panel  of  experts  in 
pertinent  disciplines  (for  example: 
science,  medicine,  education,  ethics, 
law)  and  followitig  opportunity  for 
public  review  and  comment,  determines 
either:  (1)  That  the  research  in  fact 
satisfies  the  conditions  of  45  CFR 
46.404.  46.405,  or  46.406,  or  (2)  that  the 
following  conditions  are  met:  (i)  The 
research  presents  a  reasonable 
opportunity  to  further  the 
understanding,  prevention,  or 
alleviation  of  a  serious  problem 
affecting  the  health  or  welfare  of 
children;  (ii)  the  research  will  be 
conducted  in  accordance  with  sound 
ethical  principles;  and  (iii)  adequate 
provisions  are  made  for  soliciting  the 


assent  of  children  and  the  permission  of 
their  parents  or  guardians,  as  set  forth 
in  45  CFR  46.408. 

HHS  received  a  request  from  the 
Albert  Einstein  College  of  Medicine's 
Committee  on  Clinical  Investigations 
(the  Albert  Einstein  CCI,  which  serves 
as  Albert  Einstein's  IRB)  pursuant  to  45 
CFR  46.407.  The  principal  investigator. 
Dr.  Gabriel  Haddad,  proposes  to 
measure  glycogen,  glutamate  turnover 
rate,  and  glutamate-glutamine  cycling  in 
wakefulness  and  sleep  in  adolescent 
children  ages  13  to  17  years.  The 
investigator  also  proposes  to  study  a 
subset  of  children  in  the  same  manner 
following  sleep  deprivation.  The  study 
would  involve  three  visits  to  the 
Children's  Hospital  at  Montefiore 
Medical  Center.  Measurements  will  be 
made  using  NMR  spectroscopy 
following  intravenous  infusion  of  ' '  C- 
acetate  and  '  'C-glucose.  The  long  term 
aims  of  the  study  are  to  better 
understand  (a)  sleep;  and  (b)  the 
diseases  afflicting  children  and  adults 
that  impact  on  their  sleep;  and  (c)  sleep- 
related  diseases  that  impact  on 
neurocognitive,  cardiovascular, 
behavioral,  and  other  functions.  This 
study  would  be  funded  by  the  National 
Heart,  Lung,  and  Blood  Institute, 
National  Institutes  of  Health  (NIH), 
under  grant  number  HL  070919. 

After  reviewing  this  research 
proposal,  the  Albert  Einstein  CCI 
determined  that  this  research  could  not 
be  approved  under  45  CFR  46.404, 
46.405,  or  46.406  but  was  suitable  for 
review  under  45  CFR  46.407.  The  Albert 
Einstein  CCI  found  that  the  research 
presented  more  than  minimal  risk  and 
did  not  offer  the  prospect  of  direct 
benefit  to  subjects,  but  found  that  the 
research  presented  a  reasonable 
opportunity  to  further  the 
understanding,  prevention  or  alleviation 
of  a  serious  problem  affecting  the  health 
or  welfare  of  children. 

Experts  in  relevant  disciplines  have 
reviewed  this  protocol  and  each  have 
provided  recommendations  to  the 
Secretary  of  HHS.  Public  review  and 
comment  are  hereby  solicited  pursuant 
to  the  requirements  of  45  CFR  46.407. 
The  Secretary  will  consider  the  experts' 
recommendations  and  the  public 
comments  in  making  a  final 
determination  regarding  whether  HHS 
may  support  this  research. 

In  particular,  comments  are  solicited 
on  the  following  questions:  (1)  What  are 
the  types  and  degrees  of  risk  that  this    . 
research  presents  to  the  subjects;  (2) 
what  are  the  potential  benefits,  if  any, 
to  the  subjects  and  to  children  in 
general;  (3)  does  the  research  present  a 
reasonable  opportunity  to  further  the 
understanding,  prevention,  or 


alleviation  of  a  serious  problem 
affecting  the  health  or  welfare  of 
children;  (4)  if  conducted  as  proposed 
in  the  above-cited  protocol,  would  the 
research  be  conducted  in  accordance 
with  sound  ethical  principles;  and  (5) 
have  adequate  provisions  been  made  for 
soliciting  the  assent  of  children  and  the 
permission  of  their  parents  or 
guardians?  In  formulating  a  response  to 
question  (4),  commenters  may  wish  to 
consider  whether  the  proposed  protocol 
satisfies  all  the  requirements  under  HHS 
regulations  at  45  CFR  46.111  (criteria  for 
IRB  approval  of  research). 

All  written  comments  concerning  this 
matter  should  be  submitted  to  Ms. 
Kelley  Booher,  Division  of  Policy, 
Planning,  and  Special  Projects,  Office 
for  Human  Research  Protections,  1101 
Wootton  Parkway,  Suite  200,  The  Tower 
Building,  Rockville,  MD  20852, 
telephone  number  (301)  402-5942  (not 
a  toil-free  number).  Comments  also  may 
be  sent  via  facsimile  at  (301)  402-2071 
or  by  email  to: 
407panel03@osophs.dhhs.gov. 

Materials  available  for  review  on  the 
OHRP  web  page  (available  at:  http:// 
ohrp.osophs.dhhs.gov/panels/407- 
OSpnl/pindex.htm)  include: 
correspondence  from  the  research 
institution  referring  the  proposed 
protocol  to  the  Secretary  of  HHS  for 
consideration  under  45  CFR  46.407;  the 
Albert  Einstein  CCI  protocol 
application;  the  Albert  Einstein  CCI 
deliberations  on  the  proposed  research; 
the  parental  permission  and  assent 
forms;  relevant  excerpts  of  the  NIH  grant 
application;  and  reports  from  each  of 
the  experts  pursuant  to  45  CFR  46.407. 
A  paper  copy  of  the  information 
referenced  here  is  available  upon 
request. 

Daled:  June  5.  200.3. 

Cristina  V.  Beato. 

Principal  Deputy  Assistant  Secrptarx'  for 
Health. 

|FR  Doc.  03-14942  Filed  6-12-03;  8:45  am| 

BHJJNG  CODE  41S0-3»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03-76] 

Proposed  Data  Collections  Submitted 
for  Public  Comntent  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2){Al  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
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proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 


Clearance  Officer.  1600  Clifton  Road. 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Youth  Risk 
Behavior  Survey  (YRBS)  Methodological 
Study — New — National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion  (NCCDPHP).  Centers  for 
Disease  Control  and  Prevention,  (CDC). 
CDC  intends  to  conduct  a 
methodological  study  in  the  Spring  of 
2004  to  assess  the  effects  of  setting  and 
mode  of  survey  administration  on  the 
reporting  of  health-risk  behaviors  among 
adolescents,  and  thereby,  to  provide 
methodological  guidance  for  future 
surveys,  especially  surveys  of 
adolescents.  In  2000,  the  Office  of  the 
Assistant  Secretary  for  Planning  and 
Evaluation  (ASPE)  commissioned  live 
expert  papers  written  on  the  topic 
"Examining  Substance  Abuse  Data 
Collection  Methodologies."  The  papers 
focused  on  the  YRBS.  the  National 
Survey  on  Drug  Use  and  Health 


(NSDUH,  formerly  the  National 
Household  Sur\'ey  on  Drug  Abuse,  or 
NHSDA).  and  Monitoring  the  Future 
(MTF).  A  consensus  among  the  authors 
was  that  disparate  results  across  the 
studies  are  most  likely  a  product  of 
methodological  differences  across  the 
sur\'eys.  This  YRBS  Methodological 
Study  is  designed  to  measure  the  extent 
to  which  the  prevalence  of  health-risk 
behaviors  among  students  varies  by 
whether  the  survey  is  administered  in 
schools  vs.  students'  homes  (setting), 
and  by  whether  the  survey  is 
administered  using  paper-and-pencil 
questionnaire  booklets  vs.  computer- 
assisted  self-interviewing  (mode). 
Approximately  5.376  high  school 
students  will  be  given  questionnaires  in 
one  of  the  four  setting/mode 
combinations.  Elucidation  of  the  impact 
of  these  factors  on  prevalence  will  assist 
in  reducing  response  effects  and 
improving  the  quality  of  the  YRBS  data' 
There  are  not  costs  to  respondents. 


T" 


Respondents 


Number  ot 
respondents 


Numt)er  of 

responses  per 

respondent 


Average 

burden  per 

response 

(in  hrs.) 


Total  burden 
(in  tirs.) 


High  school  students 
School  administrators 

Total  


5,376 
104 


45/60 
45/60 


4.032 
78 


4.110 


Dated:  June  9.  2003. 

Thomas  A.  Bartenfeid, 

Acting  Associnte  Director  for  Policy.  Planning 
and  Evaluation.  Centers  far  Disease  Control 
and  Prevention. 

|FR  Doc.  0.3-14911  Filed  6-12-03:  8:4.'>  ami 

BILLING  CODE  4163-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

(60Day-03-77] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 


instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
-practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer.  1600  Clifton  Road. 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice.    - 

Proposed  Project:  Hemophilia 
Treatment  Center  Laborator}'  Sur\'ey — 
New — National  Center  for  Infectious 
Diseases  (NCID),  Centers  for  Disease 
Control  and  Prevention  (CDC).  Up  to 
two  million  women  in  the  United  States 
may  have  an  inherited  bleeding  disorder 
and  not  know  it.  Many  w'omen  learn  to 


live  with  the  problems  their  bleeding 
causes,  such  as  heavy  periods,  and  not 
realize  that  they  could  have  a  bleeding 
disorder.  Other  women  may  have  more 
serious  bleeding  problems  such  as 
hemorrhages  after  childbirth  or  surgery, 
and  some  have  hysterectomies  to  end 
their  heavy  periods.  With  proper 
diagnosis,  women  with  bleeding    * 
disorders  could  avoid  these 
complications  and  surgeries. 
Management  of  bleeding  in  these 
women  can  decrease  heavy  periods  and 
can  improve  quality  of  life. 

The  most  common  bleeding  disorder 
is  called  Von  Willebrand  dist;ase 
(VWD).  VWD  is  caused  by  a  deficiency 
or  defect  In  the  body's  ability  to  make 
a  protein,  von  Willebrand  factor,  which 
helps  blood  clot.  The  symptoms  of  VWD 
can  range  in  severity:  however.  90 
percent  of  people  who  have  this  disease 
have  the  mild  form.  VWD  occurs  in  men 
and  women  equally,  but  women  are 
more  likely  to  notice  the  symptoms  of 
V^WD  due  to  heavy  or  abnormal  bleeding 
during  their  menstrual  periods  and  after 
childbirth.  There  are  many 
gynecological  and  physical  causes  for 
heavy  periods,  such  as  endometriosis, 
thyroid  problems  and  cancer;  however. 
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the  cause  is  not  identifled  in  half  the 
cases.  A  CDC-Emory  University  survey 
found  that  gynecologists  rarely 
considered  bleeding  disorders  as  a  cause 
of  heavy  menstrual  bleeding.  However, 
recent  research  from  Europe  and  CDC 
has  shown  that  15-20  percent  of  women 
with  heavy  periods  have  inherited 
bleeding  disorders.  Women  with  VVVD 
interviewed  by  CDC  reported  an  average 
of  16  years  between  the  onset  of 
bleeding  symptoms  and  diagnosis  of  a 
bleeding  disorder.  CDC  and  the  National 
Hemophilia  Foundation  have  been 
working  to  encourage  gynecologists  to 
consider  bleeding  disorders  in  women 
who  have  menorrhagia.  As  a  result,  the 
American  College  of  Obstetricians  and 
Gynecologists  has  recently 
recommended  screening  for  VVVD  in 
these  women. 

An  important  part  of  increasing  the 
awareness  among  physicians  and  their 


patients  with  heavy  periods  who  may 
have  an  underlying  bleeding  disorder  is 
referral  for  appropriate  diagnosis. 
Federally  funded  Hemophilia  Treatment 
Centers  (HTCs)  are  thought  to  be  the 
best  source  for  appropriate  laboratory 
diagnosis,  however,  the  following 
concerns  have  been  raised:  (1) 
Anecdotal  reports  from  HTC  providers 
describe  reduced  capacity  of  in-house 
laboratory  support  and  accass  to 
specialty  coagulation  laboratory  tests 
that  are  essential  for  appropriate 
diagnosis  of  bleeding  disorders;  (2)  A 
CDC'.  Public  Health  Practice  Program 
Office  (PHPPO),  study  demonstrated 
reduced  capacity  to  perform  specific 
coagulation  tests  through  their  survey  of 
hospital  laboratories,  but  it  is 
impossible  to  know  if  HTCs  have  higher 
capacity  than  the  hospitals  studied;  (3) 
HTCs  report  that  changes  in  third  party 


payer  policies,  especially  health 
maintenance  organizations,  are  dictating 
the  source  of  laboratory  testing  requiring 
shipment  of  laboratory  specimens  to 
sites  away  from  the  hospital  that  reduce 
the  quality  of  the  sample  and  effect  the 
reliability  of  the  results.  It  is  important 
to  assess  the  HTCs  and  determine  their 
capabilities  and  barriers  to  delivering 
compreherisive  care  to  patients  with 
bleeding  disorders. 

The  proposed  studv  will  involve  the 
135  federally  funded  HTCs.  The  study 
participants  are  composed  of  medical 
directors,  adult  hematologists.  pediatric 
hematologists.  and  coagulation 
laboratory  technicians.  A  survey  will  be 
distributed  to  the  above  personnel  to 
ascertain  their  perceptions  of  lab 
capabilities  and  procedures.  There  will 
be  no  cost  to  respondents. 


Respondents 


Number  of 
respondents 


Number 

responses  per 

respondent 


Average 

burden  per 

response 


Total  burden 
(in  hrs.) 


— I- 

1 

(in  hrs.) 

HTC  medical  directors  &  coagulation  technicians 

325 

:  M  _ 

20/60 

108 

Total  

! 

108 

■••■•  1 

Dated:  [iiiu-n.  2()();i. 

Thomas  A.  Bartenfeld. 

Actinfi  Assoi:iali!  Dirrrlor  for  Policy.  Planning 
and  Evaluation.  Ccntfis  for  Disrasr  Control 
and  Prcvvntion. 

|FK  Uoc.  ();<-14<)12  Kil(!(l  (i-12-0.1;  8:4.'i  am] 
BILUNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel:  Cooperative 
Agreement  for  Development  of  the 
National  Violent  Death  Reporting 
System,  Program  Announcement 
M3038 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting: 

Nanw:  Disease.  Disability,  anil  Injury 
Prevention  and  Control  Special  Einpha.sis 
Panel  (SEP):  C:(io|)erativu  Agreement  for 
Development  of  the  National  Violent  Death 
Reporting  System.  Program  Announcement 
«U30:)H. 

Timns  and  Datfs:  8:,t0  a.m.-«:.50  a.m..  June 
30.  2003.  (Open):  «:50  a.m.-l  p.m..  )une  30. 
2003.  (Clo.sed) 


P/rir«,Tlie  Weslin  Atlanta  North  at 
Perimeter.  7  Concourse  Parkway.  Atlanta.  GA 
3032H.  Telephone  770.39.5.3900. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  |)ublic  in  ac:(:ordan(:e  with 
provisions  set  forth  in  .sw:tion  .'>.52b((:)(4)  and 
(G).  Title  .S  II..S.C..  and  the  Determination  of 
the  Director.  Management  Analysis  and 
Services  Office,  CDC,,  pursuant  to  Public  Law 
92-403. 

Mat  turn  To  Hn  D/.sf:ii.s-.s('f/:  The  meeting  will 
include  the  review,  di.scussion.  and 
evaluation  of  applications  received  in 
response  to  Program  Announc:ement  #03038. 

For  Furtlu'r  Information  Contact:  lames 
Belloni.  Deputy  Dire<  lor.  Office  of  Program 
Management  and  Operations,  National  Center 
For  Injury  Prevention  and  Control.  CDC.  4770 
Buford  Highway  NE..  MS-K-r.2.  Atlanta.  GA 
30;J41.  Telephone  770.488.4.5.38. 

The  Director.  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  annoimcements  of  meetings  and 
other  committee  management  activities,  for 
both  CDC  and  the  Agency  for  Toxic; 
Substances  and  Disease  Registry. 

Dated:  June  5,  2003. 
Alvin  Hall, 

Dirnclor.  Managnmunt  Analysis  and  Surx-irns 
Officn.  CHutars  for  Disf^st;  Control  and 
Prwffntion  (CDC). 

IFR  D(m;.  03-14927  Filed  6-12-03;  8:4.'J  am) 
BILUNG  CODE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Science  and  Program  Review 
Subcommittee  (SPRS)  and  the 
Advisory  Committee  for  Injury 
Prevention  and  Control  (ACIPC): 
Meetings 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  Subcommittee 
and  Committee  meetings. 

Nanw:  .Science  and  Program  Review 
Sid>committee  to  AC;iPC;. 

Tinw  and  Datus:  0:30  p.m. -9  p.m..  June  22, 
2003;  9  a.m.-12  p.m..  |une  23.  2003. 

Plare:Th(!  Westin  Atlanta  Airport,  473G 
Best  Road,  Atlanta,  Georgia  30337.  telephone 
(404)  7(>2-7fi76. 

Status:  Open:  fi:30  p.m. -7  p.m..  June  22. 
2003. 

Closed:  7  p.m. -9  p.m..  June  22.  through  12 
p.m..  June  23.  2003. 

Pur/jasf.-;  The  Sul)c()mmittee  pcovides 
advice  on  the  needs,  structure,  progress,  and 
performance  of  the  National  Clenter  for  Injury 
Prevention  and  Clontrol  (NCIPC!)  programs. 
They  also  provide  se<:ond-level  .scientific  and 
programmatic  review  for  applications  for 
research  grants,  cooperative  agreements,  and 
training  grants  related  to  injury  control  and 
violent:e  prevention,  and  recommends 
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approval  of  projects  that  merit  further 
consideration  for  fimding  support.  The 
Subcommittee  advises  on  priorities  for 
research  to  be  supported  by  contracts,  grants, 
and  cooperative  agreements,  and  provides 
c:oncept  review  of  program  proposals  and 
announcements. 

Matters  To  Be  Discussed:  Agenda  items 
include  updates  on  research  and  review 
activities,  the  role  of  .secondary  reviewers, 
and  date  for  secondary  review  of  Special 
Emphasis  Panels  (SEPs).  Beginning  at  7  p.m.. 
June  22.  tlirough  12  p.m.,  )une  23.  2003,  the 
Subcommittee  will  begin  the  secondary 
review  which  includes  discussion  and 
evaluation  of  results  of  the  Injury  Re.search 
Grant  Review  Committee's  (IRGRC)  review  of 
a  new  application  received  from  the 
University  of  Pitt.sburgh  Injury  Control 
Resear{:h  Center  (Announcement  #03008): 
and  R49s  (individual  research  grant 
applications  received  and  reviewed  by 
IRGRC  in  response  to  Program 
Announcements  #03023.  Acute  Care, 
Rehabilitation  and  Disability  Prevention 
Resean:h;  #03024.  Violence-Related  Injury 
Prevention  Resean:h  (Intimate  Partner 
Violence  and  Sexual  Violence);  #03027,  New 
Investigator  Training  Awards  for 
Unintentional  Injury.  Violence  Related 
Injury.  Biomec:hanics.  Acute  Care.  Disability, 
and  Rehabilitation-Related  Research;  #03028. 
Traumatic  Injury  Biome<;hanii:s  Prevention 
Research;  #03033.  Dissemination  Research  of 
Effective  Interventions:  #0.3030.  Dissertation 
Awards  for  Doctoral  Candidates  for  Violenc;e- 
Related  Injury  Prevention  Research  in 
Minority  Communities;  #0303.5.  National 
Academic  Centers  of  Excellence  on  Youth 
Violence  Prevention:  and  .secondary  review, 
discussion,  and  evaluation  of  Small  Business 
Innovation  Research  applications  reviewed 
by  the  National  Institutes  of  Health.  This 
portion  of  the  meeting  will  be  closed  to  the 
public  in  accordance  with  provisions  set 
forth  in  section  .'j.52b(c)(4)  and  (R).  title  ."j 
U.S.C.  and  the  Determination  of  the  Director, 
Management  Analysis  and  Services  Offir:e. 
CDC,  pursuant  to  Public  Law  92-463. 

yame:  Advisory  Committee  for  Injury 
Prevention  and  Control. 

Time  and  Date:  1  p.m. -2:30  p.m..  |une  23, 
2003. 

Place:  The  Westin  Atlanfa.Airport.  4736 
Best  Road.  Atlanta.  (Jeorgia  30337.  telephone 
(404)  762-7670. 

Status:  0[ien:  1  p.m.-1:4.'>  p.m..  June  23. 
2003. 

Ctosed:  1:4.t  p.m.-2:3l)  p.m..  lune  23.  2003. 

Purpose:  Th(!  Committee  advises  and 
makes  recommendations  to  the  Secretary. 
Health  and  Human  Servictvs.  the  Director. 
CDC.  and  the  Director,  NCIPC,  regarding 
feasible  goals  lor  the  prt!ventif)n  and  control 
ol  injuries.  The  Committee  mak(!S 
reconmiendations  regarding  policies, 
strategies.  objiM:ti\es.  and  priorities,  and 
reviews  progress  toward  injury  prevention 
and  control.  The  Clommittee  provide.s  advice 
on  the  appropriate I)Hlnnce  of  intramural  and 
extramural  rusean:h.  and  provides  guidance 
on  the  neiids.  structurt;.  progress  and 
performance  of  intramural  programs,  and  on 
tixtramural  s<:ientinc  program  matters.  The 
(^onnnittee  provides  second-levi^l  .scientific 
and  programmatic  review  for  applications  for 


research  grants,  rxjoperative  agreements,  and 
training  grants  related  to  injury  control  and 
violence  prevention,  and  recommends 
approval  of  projects  that  merit  further 
consideration  for  funding  support.  The 
Committee  also  recommends  areas  of 
research  to  be  suppwrted  by  contracts  and 
cooperative  agreements,  and  provides 
concept  review  of  program  proposals  and 
announcements. 

Matters  To  Be  Discussed:  Agenda  items 
include  an  update  on  Center  activities  from 
the  Deputy  Director.  NCIPC.  Beginning  at 
1:45  p.m..  June  23.  2003.  through  2:30  p.m.. 
the  Committee  will  vote  on  results  of  the 
.secondary  review.  This  portion  of  the 
meeting  will  be  closed  to  the  public:  in 
accordanc:e  with  provisions  set  forth  in 
sec:tion  5.52b(c:)(4)  and  (6).  title  3  U.S.t;..  and 
the  Determination  of  the  Dire<:tor. 
Management  Analysis  and  Servic:es  Offic:e, 
CDC.  pursuant  to  Public:  Law  92—403.  Agenda 
items  are  subject  to  c:hange  as  priorities 
dic:tate. 

Note:  Due  to  program  oversight,  this 
Federal  Register  Notice  is  being  published 
less  than  15  days  before  the  date  of  the 
meeting. 

■   Contact  Person  for  More  Information:  Ms. 
Louise  Galasica,  Executive  Sec:retarv.  ACIPC, 
NCIPC.  CDC.  4770  Buford  Highwav.  NE..  M/ 
S  K02.  Atlanta.  Georgia  30341-3724. 
telephone  770/488-4694. 

The  Direc:tor.  Management  Analysis  and 
Servic;es  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notic:es 
pertaining  to  announcements  of  meetings  and 
other  c:ommittee  management  ac:ti\itios.  for 
both  CDC  and  the  Agenc:y  for  Toxic 
Substanc:es  and  Disease  Registry . 

Dated:  |une  6.  2003. 
Alvin  Hall, 

Director.  Management  Analysis  and  Senices 

Office.  Ct^nters  for  Disea.ie  Control  and 

Prevention. 

jFR  Doc.  0,3-14925  Filed  6-12-03:  8:43  ami 

BILLING  CODE  4163-1ft-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Safety  and  Occupational  Health  Study 
Section  (SOHSS),  National  Institute  for 
Occupational  Safety  and  Health 
(NiOSH) 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisorv  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committet; 
meeting. 

Same:  Safely  and  Oc:c:upational  Health 
.Study  .Section  (.SOHSS).  .National  Instiliile  for 
Occupational  .Safely  and  Hi-allh  (NIOSH). 

Times  and  Dates:  8  a.ni.-9  a.m..  |inie  24. 
2003:  9:10  a.m.-3:;»0  p.m.,  juiU!  24.  2003;  8 
a.m.-3  p.m..  |une  25,  2003. 


P/ore:The  Embassy  Suites,  1900  Diagonal 
Road.  Alexandria.  Virginia  22314,  telephone 
(703)684-5900. 

Status:  Open  8  a.m.-9  a.m..  lune  24.  2003. 

Closed  9:10  a.m.-5:30  p.m..  June  24.  2003: 
8  a.m.-5  p.m.,  )une  25,  2003. 

Purpose:  The  Safety  and  Occupational 
Health  Study  Sec:tion  will  review,  di.scuss. 
and  evaluate  grant  applic:ation(s)  received  in 
response  to  NIOSH's  standard  grants  review 
and  funding  c:ycles  pertaining  to  resean:h 
issues  in  oc:c:upational  safety  and  health,  and 
allied  areas.  It  is  the  intent  of  NIOSH  to 
support  "broad-based  research  endeavors  in 
keeping  with  their  program  goals.  TJiis  will 
lead  to  improved  understanding  and 
apprec:iation'  for  the  magnitude  of  the 
aggregate  health  burden  assoc:iated  with 
CK:cupational  injuries  and  illnesses,  as  well  as 
to  support  more  focused  researc:h  projects. 
whic:h  will  lead  to  improvements  in  the 
delivery  of  oc:cupational  safety  and  health 
servic:es  and  the  prevention  of  work-related 
injury  and  illness.  It  is  anticipated  that  the' 
researc:h  funded  will  promote  these  program 
goals. 

Matters  To  Be  Discussed:  The  meeting  will 
convene  in  open  session  from  8-9  a.m.  on 
lune  24.  2003.  to  address  matters  related  to 
the  conduc:t  of  SOHSS  business.  The 
.remainder  of  the  meeting  will  prcx;eed  in 
c:losed  session.  The  purpose  of  the  t:losed 
sessions  is  for  SOHSS  to  consider  safety  and 
occ:upational  health-related  grant 
applic:ations.  These  portions  of  lln^  meeting 
will  be  c:losed  to  the  public  in  Hccorclanc:e 
with  provisions  set  forth  in  se<:tion  552b(c:)(4) 
and  (6)  title  3  U.S.C  and  the  Determination 
of  the  Direc:tor.  Management  Ana|ysis-and 
Servic:es  Office.  Cienters  for  Disease  ('onlrol 
and  Prev  ention.  pursuant  to  Public  L.avv  92- 
463. 

AgiHida  items  are  subjtx:t  to  c:hange  as 
prioritit!s  dictate!. 

Note:  Due  to  program  oversight,  this 
Federal  Register  Notice  is  being  |)ublished 
less  than  15  dav  s  before  the  dale  of  the 
nickeling. 

Contact  Person  for  More  Information: 
Mil  hael  (;hK  in.  Ph.D..  NIOSH  Hc^allh 
.Scientist.  KiOO  Clillon  Road.  NE..  Mail.stop 
E-20.  Atlanta,  (icorgia  30333.  ttjlephone  404/ 
49H-2524.  fax  404/498-25fi9. 

Tilt'  U'wfi  lor.  ManagenuMit  Analvsis  and 
Servici?^  Ol'fict!.  has  Immmi  deUsgaled  the 
aulhoritv  In  sign  Federal  Register  notices 
ptM'laining  to  annoimcements  of  metitings  and 
olhiM' ( (innnill*!e  managcrment  ac;tivitit!S  for 
CIX'  and  the  .\gt!ncv  for  Toxic:  Substanc:os 
and  Disi-ase  Ke4;islrv. 

Daled:  |lMlf6.2003. 
Alvin  Hall. 

Director.  .\l(uui'ienu:nt  Analysis  and  Sen  ices 
Office.  Centers  lor  Disi:ase  Control  and 
Pre\  ention. 

UK  l)o(  .  (I3-I4'l2(i  filed  0-12-03:  8:45  ami 
BILLING  CODE  4163-19-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  02D-0384] 

Guidance  for  Industry:  Standardized 
Training  Curriculum  for  Application  of 
Hazard  Analysis  Critical  Control  Point 
Principles  to  Juice  Processing; 
Availability 

agency:  Food  and  Drug  Administraliun, 

HHS. 

ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  tlie 
availat)ility  of  a  Hnal  guidance 
document  entitled  "Guidance  for 
Industry:  Standardized  Training 
Curriculum  for  Application  of  HACCP 
Principles  to  Juice  Proce.ssing"  (the 
guidance).  The  guidance  advises  juice 
processors  of  FDA's  view  that  the  1st 
Edition  of  the  Juice  i-Iazard  Analysis 
Critical  Control  Point  (HACCP)  training 
Curriculum  of  the  Juice  HACCP 
Alliance  (the  standardized  curriculum) 
is  adequate  for  use  in  training 
individuals  to  meet  the  requirements  of 
the  juice  HACCP  regulation.  The 
guidance  also  advises  processors  and 
educators  on  how  the  requirements  of 
the  juice  HACCP  regulation  may  be  met 
using  the  standardized  curriculum  or 
alternative  curricula  for  training 
individuals  and  on  how  they  can  view, 
download,  or  purchase  the  standardized 
curriculum. 

DATES:  You  may  submit  written  or 
electronic  comments  on  the  guidance 
document  at  any  time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  to  Michael 
E.  Kashtock,  Center  for  Food  Safety  and 
Applied  Nutrition  (CFSAN)  (see  FOR 
FURTHER  INFORMATION  CONTACT).  Include 
a  self-addressed  adhesive  label  to  assist 
that  office  in  processing  your  request. 

Submit  written  comments  on  the 
document  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061,  Rockville.  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.fiov/dockets/ecomments.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  guidance 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  E.  Kasht(jck,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
305),  Food  and  Drug  Administration. 
5100  Paint  Branch  Pkwy.,  College  Park. 
MD  20740-3835,  301-436-2022.  FAX: 
301-436-2651.  e-mail: 
mkashtoc@cfsan.fda.gov. 


SUPPLEMENTARY  INFORMATION: 
L  Background 

FDA"s  juice  HACCP  regulation  in  part 
120  (21  CFR  part  120)  includes  in 
§  120.13  a  requirement  that  individuals 
who  perform  certain  specified 
functions,  e.g..  developing  the  hazard 
analysis  or  the  HACCP  plan,  "shall  have 
succe.ssfully  completed  training  in  the 
application  of  HACCP  principles  to 
juice  processing  at  least  equivalent  to 
that  received  under  standardized 
curriculum  recognized  as  adequate  by 
the  Food  and  Drug  Administration,'or 
shall  be  o^herwise  qualified  through  job 
experience  to  perform  these  functions.  " 
The  guidance  advises  juice  processors  of 
FDA's  view  that  the  1st  Edition  of  the 
Juice  HACCP  Training  Curriculum  of 
the  Juice  HACCP  Alliance  (coordinated 
through  the  efforts  of  the  National 
Center  for  Food  Safety  and  Technology 
at  the  Illinois  Institute  of  Technology) 
(the  standardized  curriculum)  is 
adequate  for  use  in  training  individuals 
to  meet  the  requirements  of  the  juice 
HACCP  regulation.  This  guidance  also 
advises  processors  and  educators  on 
how  the  requirements  of  the  juice 
HACCP  regulation  may  be  met  using  the 
standardized  curriculum  or  alternative 
curricula  for  training  individuals  and  on 
how  they  can  view,  download,  or 
purchase  the  standardized  curriculum. 

The  guidance  document  is  a  level  1 
guidance  issued  consistent  with  FDA's 
good  guidance  practices  regulation  (21 
CFR  10.115)  relating  to  the 
development,  issuance,  and  use  of 
guidance  documents. 

In  the  Federal  Register  of  Oc:tober  7, 
2002  (67  FR  62489),  FDA  announced  the 
availability  of  a  draft  guidance 
document  entitled  "Guidance  for 
Industry:  Standardized  Training 
Curriculum  for  Application  of  HACCP 
Principles  to  Juice  Processing."  The 
agency  solicited  public  comment  on  the 
draft  guidance  document.  FDA  did  not 
receive  any  comments  and  is  finalizing 
the  draft  guidance  document  without 
revision. 

This  guidance  represents  the  agency's 
current  thinking  on  curricula  for 
training  juice  processing  personnel  in 
the  application  of  HACCP  principles  to 
juice  processing.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public, 

II.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  the  guidance 
document.  Submit  a  single  copy  of 
electronic  comments  or  two  paper 


copies  of  any  mailed  comments,  except 
that  individuals  may  submit  one  paper 
copy.  Comments  are  to  be  identifled 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

III.  Electronic  Access 

A  copy  of  the  guidance  document  is 
available  on  the  Internet  at  http:// 
ivH-w.cfsan.fda.gov/guidance.htmL 

Unlod:  June  4.  2003.         ^ 
JefTrey  Shuren, 

AssislonI  (.'.ommissioiwr for Policv. 
IFK  Doc.  U;i-14H^I7  Filed  (i-12-0.1:  8:4.S  am) 

BILUNG  COOE  41S0-O1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Committee  on  Infant 
Mortality;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  notice  is  hereby  given 
of  the  following  meeting: 

.Vonip;  Advi.sorv  Commilte«  on  Infant 
Mortality  (ACIM)! 

IMt's  and  Tinws:  July  16,  2003.  9  a.m.-.T 
p.m.  luly  17.  21)03.  8:30  a.m.-3  p.m. 

P/f)(  c.  Tilt!  Latham  Hotel,  3000  M  Street. 
N\V..  Wa.shJMHlcjn.  IX:  20007.  (202)  720-.1000. 

.S7«^/.s; The  mt^etlng  is  open  lo'the  puljjic. 

Piirposr:  Tlie  (Committee  provides  advice 
and  re(:omnn!ndalif)ns  to  the  Sticretarv  of 
Health  and  Ihiinan  .Services  on  the  following: 
Department  pn)giams  which  are  directed  at 
reducing  infant  mortality  and  improving  the 
health  status  of  pregnant  women  and  infants: 
(actors  affecting  the  continuum  of  care  with 
res|)ect  to  maternal  and  child  health  care. 
in(  hiding  outcomes  following  childbirth: 
strategies  to  cjoordinate  the  variety  of  Federal. 
Stale,  lo(-al  and  private  programs  and  efforts 
that  are  designed  to  deal  with  the  health  and 
social  problems  impacting  on  infant 
mortalil\:  ami  the  implementation  of  the 
Healthy  Start  initiative  and  infant  mortalit]^ 
objectives  from  Haolthy  Pituiilv  2010. 

.^•{wn/o;  Topics  that  will  be  discus.sed 
in(  hide  the  following:  Low-Birth  Weight  and 
Preterm  Birth:  Birth  Defects  and  Other 
Neonatal  (Conditions:  and  the  Hiialthy  Start 
Program.  AgtMida  items  are  subject  to  change 
as  priorities  are  further  determined. 

For  Further  Infnrnuition  Contact:  Anyynu 
retiiiiring  inlbrinalion  regarding  the 
Conunittei!  should  conta<:t  Peter  ().  van  Dvck, 
M.D..  M.P.H..  E.xecutive  Secretary.  ACIM. 
Health  Resoun:es  and  .Services 
Administration  (HRSA).  Room  Ib-O.S. 
Parklawn  Building.  .'itiOO  Fishers  Lane. 
Ro(  kville.  MD  208.">7,  telephone  (.301)  443- 
2170. 
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Individuals  who  are  interested  in  attending 
any  portion  of  the  meeting  or  who  have 
questions  rt^garding  the  meeting  should 
contact  Ann  M.  Koontz.  C.N.M..  Dr.P.H.. 
HRSA.  Maternal  and  Child  Health  Bureau. 
Jelephone  (301)  44.3-6327. 

Dated:  June  5.  2003. 

Jane  M.  Harrison, 

nircclor.  Division  of  Policy  Ih'viriv  and 
Coordination. 

jFR  Doc.  0.3-148n8  Filed  6-12-03:  8:4.5  am) 

BILLING  CODE  416S-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Office  of  the  Secretary 

Homeland  Security  Advisory  Council 

AGENCY:  Office  of  the  Secretary, 
Department  of  Homeland  Security. 
ACTION:  Notice  of  Federal  Advisory 
Committee  meeting. 

summary:  The  Homeland  Security 
Advisory  Council  (HSAC  or  Council) 
will  hold  its  inaugural  meeting  on 
Monday  June  30,  2003  in  Washington, 
DC.  The  HSAC  will  meet  for  the 
purposes  of:  (1)  Welcoming  and 
introflucing  the  members  of  the  Council; 
(2)  announcing  the  Chairs  and  Vice 
Chairs  of  the  HSAC's  Senior  Advisory 
Committees;  (3)  receiving  briefings  by 
senior  government  ofHcials  on  the 
Department's  TOPOFF  II  exercise:  and 
(4)  holding  roundtable  discussions  with 
and  among  Council  members.  This 
meeting  will  be  partially  closed;  the 
open  portion  of  the  meeting,  for 
purposes  of  (1),  (2),  and  (3)  above  will 
be  held  at  the  Renaissance  Mayflower 
Hotel,  1127  Connecticut  Avenue,  NW., 
from  10  a.m.  to  12:15  p.m.  The  closed 
portion  of  the  meeting,  for  purposes  of 
(4)  above,  will  be  held  at  the 
Renaissance  Mayflower  Hotel  from 
12:30  to  3  p.m. 

Public  Attendance:  Due  to  limited 
availability  of  seating,  members  of  the 
public  will  be  admitted  on  a  first-come, 
first-served  basis.  In  addition,  due  to 
security  concerns,  any  member  of  the 
public  who  wishes  to  attend  the  meeting 
must  provide  his  or  her  name,  social 
security  number  and  date  of  birth  no 
later  than  5  p.m.  EDT,  Wednesday,  June 
25,  2003,  to  Mike  Miron,  member  of  the 
HSAC  staff,  via  email  at  HSAC@dhs.gov. 
or  via  phone  at  (202)  786-0279.  Persons 
with  disabilities  who  requh-e  special 
assistance  should  indicate  so  in  their 
admittance  request.  Photo  identification 
will  be  required  for  entry  into  the 
building,  and  everyone  in  attendance 
must  be  present  and  seated  by  9:40  a.m. 

Basis  for  Closure:  In  accordance  with 
section  10(d)  of  the  Federal  Advisory 


Committee  Act.  Public  Law  92— 46  J,  as 
amended  (5  U.S.C.  App.  2),  the 
Secretary  has  issued  a  determination 
that  portions  of  this  HSAC  meeting  will 
concern  matters  sensitive  to  homeland 
security  within  the  meaning  of  5  U.S.C. 
552b(c)(7)  and  (c)(9)(B)  and  that, 
accordingly,  these  portions  of  the 
meeting  will  be  closed  to  the  public. 
Public  Comments:  Members  of  the 
public  who  wish  to  file  a  written 
statement  with  the  HSAC  may  do  so  by 
mail  to  Mike  Miron  at  the  following 
address:  Homeland  Security  Advisory 
Council,  Department  of  Homeland 
Security,  Washington,  DC  20528. 
Comments  mav  also  be  sent  via  email  to 
HSAC@dhs.gov  or  via  fax  to  (202)  772- 
9718. 

Tom  Ridge, 

Secretary  of  Homeland  Security. 

jFR  Doc.  0.3-15089  Filed  6-11-03:  10:30  am) 

BILLING  CODE  4410-10-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4815-N-32] 

Notice  of  Proposed  Information 
Collection:  Comment  Request 
Standardized  Form  for  Collecting 
Information  Regarding  Race  and 
Ethnic  Data 

AGENCY:  Office  of  the  Administration  for 
Chief  Information  Officer,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  August  12,  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
SW.,  L'Enfant  Plaza  Building,  Room 
8001,  Washington,  DC  20410,  or 
Wayne_Eddins@hud.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Gauff,  AJT,  Office  of  Departmental 
Grants  Management  and  Oversight, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410;  telephone  (202) 
708-0667  (this  is  not  a  toU-free  number) 


for  copies  of  the  proposed  forms  and 
other  available  information. 

SUPPLEMENTARY  INFORMATION:  The 

Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  bv  the  Paperwork 
Reduction  Act  of  1995  C44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessarx' 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Standardized  Form 
for  Collecting  Information  Regarding 
Collection  of  Race  and  Ethnic  Data. 

OMB  Control  Number:  2535-0113. 

Description  of  the  need  for  the 
information  and  proposed  use:  HUD's 
standardized  form  for  the  Collection  of 
Race  and  Ethnic  Data  complies  with 
OMB's  revised  standards  for  Federal 
agencies  issued,  October  30,  1997. 
These  standards  apply  to  HUD  program 
office  and  partners  that  collect, 
maintain,  and  report  Federal  data  on 
race  and  ethnicity  for  program 
administrative  reporting,  and  civil  rights 
compliance  reporting.  The  new- 
standards  are  intended  to  give  Federal 
agencies  enhanced  ability  to  collect 
information  that  reflect,  the  growing 
diversity  of  the  U.S.  population. 

Agency  Form  Numbers,  if  Applicable: 
HUD-27061. 

Members  of  Affected  Public: 
Individuals  or  Households.  Business  or 
other  for-profit,  not-for-profit 
institutions,  State,  Local  or  Tribal 
government. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  This  proposal  will 
result  in  no  significant  increase  in  the 
current  information  collection  burden. 
An  estimation  of  the  total  number  of 
hours  needed  to  provide  the  information 
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for  each  grant  application  is  0.01  hour 
(approximately  on  minute),  however, 
the  burden  will  be  assessed  against  each 
individual  grant  program  submission 
under  the  Paperwork  Reduction  Act; 
number  of  respondents  is  an  estimated 
11.000:  60%  of  responses  will  be 
quarterly  and  40%  annually. 

Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 

Authority:  Secition  '.i^Oti  of  llie  t'apHrwork 
Ruduction  Act  rtf  1993.  44  II.S.C.  Chapter  .!.'>. 
as  (iiiKincled. 

Dated:  liine  9.  200.1. 

Wayne  Eddins. 

DvpartnwnUil  Reports  Stdiui^fiiH-nt  Officrr. 
Offire  oftlw  ('.h'wflnfoimation  Offirvr. 

IFR  Doc.  O.t-14899  Filed  (i-12-0.»:  8:4.")  hiiiI 
BILLING  CODE  4210-72-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-481 4-^4-04] 

Notice  of  Proposed  Information 
Collection:  Comment  Request  HOPE 
for  Homeownership  of  Single  Family 
Homes  (HOPE  3) 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 

ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comment  Due  Date:  August  12. 
2003. 

ADDRESSES:  Interested  persons  arc 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Shelia  E.  Jones,  Reports  Liaison  Officer. 
Department  of  Housing  and  Urban 
Development.  451  7th  Street.  SW.. 
Room  7232.  Washington.  DC  20410- 
7000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Mason.  Department  of  Housing 
and  Urban  Development.  451  7th  Street, 
SW.,  Washington.  DC  20410.(202)  708- 
0614.  ext  4588  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  The 

Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 


Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necesseuy 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  HOPE  for 
Homeownership  of  Single  Family 
Homes  (HOPE  3). 

OMB  Control  Numbej;  if  applicable: 
2506-0128. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
Homeownership  Opportunities  for 
People  Everywhere  (HOPE  3)  Program 
provides  Federal  grants  to  develop  and 
implement  homeownership  programs 
for  low  income  people.  This  information 
is  needed  to  assist  HUD  monitor 
grantees  previously  awarded  HOPE  3 
Program  Implementation  Grants  through 
the  collection  of  data  in  the  Program's 
Cash  and  Management  Information 
System,  environmental  review 
assessments  and  annual  performance 
report  requirements.  The  Department 
does  not  anticipate  additional  awards 
for  the  HOPE  3  Program. 

Agency  form  numbers,  if  applicable: 
SF  424,  HUD  40086,  40102-A,  40101- 
B,  40103.  40104, and  40105. 

Members  of  affected  public:  State  and 
local  governments,  nonprofit 
organizations. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection,  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  Department 
estimates  that  the  158  respondents  will 
require  15.490  hours.  Annually 
(approximately  100  per  respondent)  to 
prepare  the  Information  collection. 

Status  of  the  proposed  information 
collection:  Reinstatement,  with  change, 
of  a  previously  approved  collection  for' 
which  approval  has  expired. 


Authority:  Section  S.'iOe  of  the  Paperwork 
Reduction  Act  of  199.'>.  44  U.S.C.  Ciiapter  :}4. 
a.s  amended. 

Dated:  [line  9.  200.1. 
Roy  Bernardi, 

Assistant  Sucivlnry  for  Community  Planninfi 

and  Di'wiopmcnt. 

[PR  Doc.  0:J-I.'i028  Filed  6-12-03;  8:45  am) 

BILLING  CODE  421(>'2»-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4809-N-24] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 

ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

DATES:  lune  13,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development.  Room  7262. 
451  Seventh  Street  SW..  Washington. 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565.  (th^se 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  December  12.  1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-(Xi  (D.D.C.).  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless. 

Today's  Notice  is  for  the  purpose  of 
announcing  that  no  additional 
properties  have  been  determined  * 
suitable  or  unsuitable  this  week. 

Dalt!(l:  lune  5.  2003. 
fohn  D.  Garrily. 

Dinrctor.  Offica  of  Special  Netids  Assistancu 

Pro'innns. 

IFR  D(m:.  0.3-14.'>9ri  Filed  6-12-03:  8:45  ami 

BILLING  CODE  4210-2»-M 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4665-N-09] 

Conference  Call  for  the  Manufactured 
.Housing  Consensus  Committee 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  HUD. 
ACTION:  Notice  of  upcoming  meeting  via 
conference  call. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  an 
upcoming  meeting  of  the  Manufactured 
Housing  Consensus  Committee  (the 
Committee)  to  be  held  via  telephone 
conference.  This  meeting  is  open  to  the 
public. 

DATES:  The  conference  call  will  be  held 
on  Fiiday.  June  27,  2003,  from  11  a.m. 
to  1  p  m. 

ADDRF.SSES:  Information  concerning  the 
conierence  call  can  be  obtained  from  the 
Department's  Consensus  Committee 
Administering  Organization,  the 
National  Fire  Protection  Association 
(NFPA).  Interested  parties  can  log  onto 
NFPA's  Web  site  for  instructions  on 
how  to  participate  and  for  contact 
infoimation  for  the  conference  call: 
http:/  'www.nfpa.org/ECommittee/ 
HUDManufacturedHousing/ 
bud.nanufacturedhousing.asp. 
/i.iternately  you  may  contact  Jill 
McGovern  of  NFPA  by  phone  at  (617) 
984-7404  (this  is  not  a  toll-free  number) 
for  conference  call  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  W.  Matchneer  III. 
Administrator.  Office  of  Manufactured 
Housing  Programs,  Office  of  the  Deputy 
Assistant  Secretary  for  Regulatory 
Affairs  aad  Manufactured  Housing. 
Department  of  Housing  and  Urban 
Development.  451  7th  Street  SW.. 
Washington.  DC  20410.  telephone  (202) 
708-6409  (this  is  not  a  toll-free 
number).  Persons  who  have  difficulty 
hearing  or  speaking  may  access  this 
number  via  TTY  by  calling  the  toll-free 
li.  1'^ral  Information  Relay  Service  at 
(800)  377-8339.     . 

SUPPLIMENTARY  INFORMATION:  Notice  of 
this  n'.ieting  is  provided  in  accordance 
with  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
2)  and  41  CFR  102-3.150.  The 
Manufactured  Housing  Consensus 
Committee  was  established  under 
section  604(a)(3)  of  the  National 
Manufactured  Housing  Construction 
and  Safety  Standards  Act  of  1974.  42 
U.S.C.  45b3(a)(3).  The  Consensus 
Committee  is  charged  with  providing 
recommendations  to  the  Secretary-  to 
adopt,  revise,  and  interpret 


manufactured  housing  construction  and 
safety  standards  and  procedural  and 
enforcement  regulations,  and  with 
developing  proposed  model  installation 
standards.  The  purpose  of  this 
conference  call  is  to  discuss  the 
Consensus  Committee's  review  and 
recommendations  to  the  Secretary'  on 
the  Department's  draft  Proposed  Rule 
for  the  on-site  completion  of 
manufactured  homes. 

Tentative  Agenda 

A.  Roll  Call 

B.  Discussion  of  draft  on-site  rule 

C.  Balloting  on  Consensus  Committee 
actions 

A.  Adjournment 

Dated:  June  .1.2003. 

Sean  Cassidy,    " 

General  Deputy  Assistant  Secretary  fur 
Housing. 

(PR  Dot:.  0.3-15029  Filed  6-12-03;  8:45  am) 

BILUNG  CODE  4210-27-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-931-6320  HAG3-0055] 

Notice  of  Availability  of  Draft 
Integrated  Pest  Management  Program 
Environmental  Impact  Statement  for 
the  Homing  Seed  Orchard 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Availability  of  the 
Draft  Integrated  Pest  Management 
Environmental  Impact  Statement  (EIS) 
for  the  Horning  Seed  Orchard. 


SUMMARY:  In  accordance  with  Section 
202  of  the  National  Environmental 
Policy  Act  of  1969,  a  Draft  Integrated 
■  Pest  Management.EIS  has  been  prepared 
for  the  Bureau  of  Land  Management's 
Horning  Seed  Orchard  in  the  Bureau's 
Salem  District.  The  Draft  EIS  describes 
and  analyzes  options  for  integrated  pest 
management  to  control  the  insect,  weed, 
animal,  and  disease  problems  at  the 
orchard  and  to  maintain  healthy, 
vigorous  crop  trees  for  the  production  of 
seed  and  other  vegeta!ive  materials  used 
for  reforestation  and  a  variety- of  land 
management  actions.  Preparation  of  this 
EIS  precedes  a  final  decision  regarding 
the  selection  of  an  integrated  pest 
management  alternative  at  Horning  Seed 
Orchard 

DATES:  Written  comments  on  the  Draft 
EIS  will-be  accepted  for  eodays 
following  the  date  the  Environmental 
Protection  Agency  publishes  the  Notice 
of  Availability  in  the  Federal  Register 
Written  comments  may  also  be 


presented  at  a  public  meeting/open 
house,  which  will  be  announced  at  least 
15  days  in  advance  through  public 
notices,  media  news  releases,  and/or 
mailings. 

ADDRESSES:  Written  comments  on  the 
document  should  be  addressed  to:  Mr.  - 
Greg  Tyler.  Manager  Homing  Seed 
Orchard  at  27004  Shecklv  Road.  Colton, 
OR  97017.  or  by  fax  at  503-630-6888. 
or  by  e-mail  to  orhsoipmeis@or.blm.gov. 
Copies  will  be  available  at  all  13  city 
and  county  public  libraries  located  in 
Clackamas  County.  OR.  and  on  the  BLM 
Salem  District  Web  site  at  http:// 
www.or.blm.gov/salem/html/planning/ 
homing_ipm.htm.  Copies  will  also  be 
available  from  the  Salem  District  Office. 
1717  Fabry  Road.  Sii,  Salem.  OR  97306: 
503-375-5626.  Public  reading  copies 
will  be  available  for  review  at  the 
following  BLM  locations:  BLM  Oregon 
State  Office.  Portland.  OR;  and  BLM- 
Office  of  Public  Affairs.  Washington, 
DC.  Background  information  and  maps 
used  in  developing  the  EIS  are  available 
at  the  Salem  District  Office  and  the 
Oregon  State  Office  in  Portland. 

Pursuant  to  7  CFR  part  1.  subpart  B, 
§  1.27.  all  written  and  electronic 
submissions  in  response  to  this  notice, 
public  scoping  letters,  and  draft  and 
final  Environmental  Impact  Statements 
will  be  made  available  for  public 
inspection  at  the  Salem  District  office 
(1717  Fabry  Road  SE,  Salem.  OR)  during 
regular  hours  (7:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  except 
holidays)  including  the  submitter's 
name  and  address,  unless  the  submitter 
specifically  requests  confidentiality.  If 
you  wish  to  withhold  your  name  or 
address  from  public  review  or  from 
disclosure  under  the  Freedom  of 
Information  Act.  you  must  state  this 
prominently  at  the  beginning  of  your 
written  comment.  Such  requests  will  be 
honored  to  the  extent  allowed  by  law. 
All  submissions  from  organizations  or 
businesses,  submitted  on  official 
letterheads,  and  from  individuals    . 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  Ijo 
made  available  for  public  inspection  in 
their  entirety. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Greg  Tyler,  Manager  Horning  Seed 
Orchard  at  27004  Sheckley  Road. 
Colton,  OR  97017,  503-630-8406, 
orhsoipmeis@or.blm.gov. 

SUPPLEMENTARY  INFORMATION:  The  draft 
EIS  analyzes  four  action  alternatives  and 
the  No  Action  alternative  to  manage 
pests  at  Homing  Seed  Orchard.  The 
alternatives  can  be  summarized  as 
follows: 
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Alternative  A — Maximum  Production 
Integrated  Pest  Management.  Pests 
would  be  managed  using  all  identified 
biological,  chemical,  prescribed  fire, 
cultural  and  other  pest  control  methods, 
including  aerial  application  of 
esfenvalerate  by  helicopter. 

Alternative  B — Integrated  Pest 
Management  with  Environmental 
Protection  Emphasis.  Pests  would  be 
managed  using  all  of  the  methods  in 
Alternative  A.  with  special  restrictions 
to  protect  workers'  health  and  safety 
and  the  environment.  The  restrictions 
are  based  on  the  results  of  the  human 
health  and  ecological  risk  assessment, 
scoping  comments,  and  anticipated 
consultation  issues  with  the  National 
Marine  Fisheries  Service  under  the 
Endangered  Species  Act. 

Alternative  C — Ground-Based 
Integrated  Pest  Management.  This 
alternative  is  identical  to  Alternative  B 
except  for  the  exclusion  of  helicopter 
application. 

Alternative  D — Non-Chemical  Pest 
Management.  Pests  would  be  managed 
using  only  the  biological,  prescribed 
fire,  cultural,  and  other  non-chemical 
pesticide  methods  listed  under 
Alternative  A.  No  chemical  methods 
would  be  permitted. 

Alternative  E — No  Action: 
Continuation  of  Current  Management 
Approach.  The  current  management 
system  uses  all  non-chemical  pest 
control  practices  at  the  seed  orchard,  as 
well  as  the  use  of  limited  chemicals  on 
a  specific  case-by-case  basis.  All 
biological,  prescribed  fire,  cultural,  and 
other  non-chemical  pesticide  methods 
would  be  available  for  use.  When  a 
speciHc  need  is  identified  for  a  chemical 
pesticide,  the  action  would  be  reviewed 
to  determine  whether  it  is  encompassed 
by  an  existing  NEPA  document,  or 
whether  an  environmental  assessment 
or  EIS  is  required. 

The  preferred  alternative  is 
Alternative  B. 

Public  participation  has  occurred 
throughout  the  NEPA  process.  Two 
Notices  of  Intent  were  filed  in  the 
Federal  Register  (FR)  on  March  26.  1999 
(64  FR  14747)  and  March  29.  2001  (66 
FR  17192).  An  open  house,  mail-outs, 
and  a  site  visit  also  have  been 
conducted  to  solicit  comments  and 
ideas.  All  comments  presented 
throughout  the  process  have  been 
considered  in  developing  the  Draft  EIS. 

Denis  Williamson, 

District  Manager. 

(FR  Doc.  03-1428.'i  Filed  6-12-03;  8:45  am) 

8IU.INC  CODE  S320-HL-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-931-6320  HAG3-0056] 

Notice  Of  Availability  of  Draft 
Integrated  Pest  Management  Program 
Environmental  Impact  Statement  for 
the  Provolt  and  Sprague  Seed 
Orchards 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Availability  of  the 

Draft  Integrated  Pest  Management 

Environmental  Impact  Statement  (EIS) 

for  the  Provolt  and  Sprague  Seed 

Orchards. 

SUMMARY:  In  accordance  with  Section 
202  of  the  National  Environmental 
Policy  Act  of  1969,  a  Draft  Integrated 
Pest  Management  EIS  has  been  prepared 
for  the  Bureau  of  Land  Management's 
Provolt  and  Sprague  Seed  Orchards  in 
the  Bureau's  Medford  District.  The  Draft 
EIS  describes  and  analyzes  options  for 
integrated  pest  management  to  control 
the  insect,  weed,  animal,  and  disease 
problems  at  the  orchards  and  to 
maintain  healthy,  vigorous  crop  trees  for 
the  production  of  seed  and  other 
vegetative  materials  used  for 
reforestation  and  a  variety  of  land 
management  actions.  Preparation  of  this 
EIS  precedes  a  fmal  decision  regarding 
the  selection  of  an  integrated  pest 
management  alternative  at  Provolt  and 
Sprague  Seed  Orchards. 

DATES:  Written  comments  on  the  Draft 
EIS  will  be  accepted  for  60  days  bom 
the  date  the  Environmental  Protection 
Agency  publishes  the  Notice  of 
Availability  in  the  Federal  Register. 
Written  comments  may  also  be 
presented  at  public  meetings/open 
houses  and  will  be  announced  at  least 
15  days  in  advance  through  public 
notices,  media  news  releases,  and/or 
mailings. 

ADDRESSES:  Written  comments  on  the 
document  should  be  addressed  to:  Mr. 
Harvey  Koester,  Manager  Provolt  and 
Sprague  Seed  Orchards,  3040  Biddle 
Road,  Medford.  OR  97504.  or  by  fax  to 
541-618-2400,  or  by  e-mail  to 
Medford_SPOEIS_Mail@or.blm.gov. 
Copies  will  be  available  at  Medford  and 
Grants  Pass  public  libraries  located  in 
Jackson  and  Josephine  Counties,  OR, 
and  on  the  BLM  Medford  District  Web 
site  at  http://www.or.blm.gov/medford/ 
planning/ medpest_eis_main.html. 
Copies  will  also  be  available  ft-om  the 
Medford  District  Office.  3040  Biddle 
Road,  Medford,  OR  97504;  541-618- 
2200.  Public  reading  copies  will  be 
available  for  review  at  the  following 


BLM  locations:  BLM  Oregon  State 
Office,  Portland,  OR;  and  BLM  Office  of 
Public  Affairs,  Main  Interior  Building, 
Washington,  DC.  Background 
information  and  maps  used  in 
developing  the  EIS  are  available  at  the 
Medford  District  Office  and  the  Oregon 
State  Office  in  Portlemd. 

Pursuant  to  7  CFR  part  1,  subpart  B, 
§  1.27,  all  written  and  electronic 
submissions  in  response  to  this  notice, 
public  scoping  letters,  and  draft  and 
final  Environmental  Impact  Statements 
will  be  made  available  for  public 
inspection  at  the  Medford  District  office 
(3040  Biddle  Road,  Medford.  OR)  during 
regular  hours  (7:45  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays)  including  the  submitter's 
name  and  address,  unless  the  submitter 
specifically  requests  confidentiality.  If 
you  wish  to  withhold  your  name  or 
address  from  public  review  or  from 
disclosure  under  the  Freedom  of 
Information  Act,  you  must  state  this 
prominently  at  the  beginning  of  your 
written  comment.  Such  requests  will  be 
honored  to  the  extent  allowed  by  law. 
All  submissions  from  organizations  or 
businesses,  submitted  on  official 
letterheads,  and  from  individuals 
identifying  themselves  as 
representatives  or  offtcials  of 
organization  or  businesses,  will  be  made 
available  for  public  inspection  in  their 
entirety. 

FOR  FURTHER  INFORMATtON  CONTACT:  Mr. 
Harvey  Koester,  Manager  Provolt  and 
Sprague  Seed  Orchards,  3040  Biddle 
Road,  Medford,  OR  97504,  541-618- 
2401, 
Medford_SPOEIS_Mail@or.blm.gov. 

SUPPLEMENTARY  INFORMATION:  The  draft 
EIS  analyzes  three  action  alternatives 
and  the  No  Action  alternative  to  manage 
pests  at  Provolt  and  Sprague  Seed 
Orchards.  The  alternatives  can  be 
summarized  as  follows: 

Alternative  A — Maximum  Production 
Integrated  Pest  Management.  Pests 
would  be  managed  using  all  identified    " 
biological,  chemical,  prescribed  fire, 
cultural  and  other  pest  control  methods. 

Alternative  B — Integrated  Pest 
Management  with  Environmental 
Protection  Emphasis.  This  is  the 
preferred  alternative.  Pests  would  be 
managed  using  all  of  the  methods  in 
Alternative  A,  with  special  restrictions 
to  protect  workers'  health  and  safety 
and  the  environment.  The  restrictions 
are  based  on  the  results  of  the  human 
health  and  ecological  risk  assessment, 
scoping  comments,  and  anticipated 
consultation  issues  with  the  Fish  and 
Wildlife  Service  and  the  National 
Marine  Fisheries  Service  under  the 
Endangered  Species  Act. 
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Alternative  C — Non-Chemical  Pest 
Management.  Pests  would  be  managed 
using  only  the  biological,  prescribed 
fire,  cultural,  and  other  non-chemical 
pesticide  methods  listed  under 
Alternative  A.  No  chemical  methods 
would  be  permitted. 

Alternative  D — No  Action: 
Continuation  of  Current  Management 
Approach.  The  current  management 
system  uses  all  non-chemical  pest 
control  practices  at  the  seed  orchard,  as 
well  as  the  use  of  limited  chemicals  on 
a  specific  case-by -case  basis.  All 
biological,  prescribed  fire,  cultural  and 
other  non-chemical  pesticide  methods 
available  for  use.  When  a  specific  need 
is  identified  for  a  chemical  pesticide, 
the  action  would  be  reviewed  to 
determine  whether  it  is  encompassed  by 
an  existing  NEPA  document,  or  whether 
an  environmental  assessment  or  EIS  is 
required. 

Public  participation  has  occurred 
throughout  the  NEPA  process.  Two 
Notices  of  Intent  were  filed  in  the 
Federal  Register  (FR)  on  March  26.  1999 
(64  FR  14747)  and  March  29,  2001  (66 
FR  17192).  Open  hou.ses,  mail-outs,  and 
site  visits  also  have  been  conducted  to 
solicit  comments  and  ideas.  All 
comments  presented  throughout  the 
process  have  been  considered  in 
developing  the  Draft  EIS. 

Mary  Smelcer, 

Actin)>  Di.<itrict  Managnr. 

|FK  Doc.  03-14280  Filed  6-12-03:  8:4.5  am] 

BILLING  CODE  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Notice  of  Availability  of  the 
Supplemental  Environmental  impact 
Statement  for  Management  of  Port- 
Orford-Cedar  in  Southwest  Oregon 

AGENCIES:  USDI,  Bureau  of  Land 
Management. 

ACTION:  Notice  of  availability  of  the  draft 
supplemental  environmental  impact 
statement  (SEIS)  for  management  of 
Port-Orford-cedar  in  Southwest  Oregon. 

SUMMARY:  The  Forest  Service  (FS)  and 
Bureau  of  Land  Management  (BLM)  (the 
Agencies)  have  prepared  a  Draft  SEIS  to 
supplement  the  analyses  contained  in 
the  Final  EIS  for  the  Resource 
Management  Plans  for  the  Coos  Bay. 
Medford,  and  Roseburg  BLM  Districts 
(1995)  and  the  Land  and  Resource 
Management  Plan  for  the  Siskiyou 
National  Forest  (1988).  These  areas  are 
located  in  southwest  Oregon.  The  Draft 
SEIS  is  now  available  for  public  review. 


DATES:  Written  comments  on  the  Draft 
SEIS  will  be  accepted  for  90  days 
following.the  date  that  Environmental 
Protection  Agency  publishes  their 
Notice  of  Availability  of  the  Draft  SEIS 
in  the  Federal  Register.  The  Agencies 
ask  that  those  submitting  comments  on 
the  Draft  SEIS  make  them  as  specific  as 
possible,  with  reference  to  page 
numbers  and  chapters  of  the  document, 
and  meaningful  so  as  to  alert  the 
agencies  to  the  reviewer's  position  and 
contention. 

ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  by  any 
one  of  several  methods.  You  may  mail 
your  comments  to  Port-Orford-cedar 
SEIS  Team,  PO  Box  2965,  Portland,  OR 
97208.  You  may  also  comment  via  e- 
mail  to  ORPOCEIS@or.blm.gov. 
Comments  received  in  response  to  this 
solicitation,  including  names  and  horne 
addresses,  will  be  considered  part  of  the 
public  record  on  this  proposal  and  are 
available  for  public  review  during 
regular  business  hours.  Comments, 
including  names  and  home  addresses, 
may  be  published  as  part  of  the  Final 
SEIS.  Requests  to  receive  copies  of  the 
Draft  SEIS  should  be  sent  to  the  address 
listed  above.  Alternately,  the  Draft  SEIS 
is  available  on  the  Internet  at  http:// 
wivw.or.blm.gov/pIanning/Port-Orford- 
cedarSEIS/.  Copies  are  also  available 
for  inspection  at  Forest  Service  and 
BLM  offices  in  southwestern  Oregon 
and  northwestern  California.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
and  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety.  Comments  submitted 
anonymously  will  be  accepted  and 
considered.  Anonymous  comments  do 
not  create  standing  or  a  record  of 
participation. -All  submissions  from 
organizations  and  business,  and  from    - 
individuals  identif>'ing  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Denton,  SEIS  Team  Leader,  P.O.  Box 
2965,  Portland,  Oregon  97208. 
telephone  (503)  326-2368. 
SUPPLEMENTARY  INFORMATION:  The  tree 
species  Port-Orford-cedar  is  killed  by  an 


exotic  root  disease  (Phxiophthora 
lateralis)  that  is  linked,  at  least  in  part, 
to  transport  of  spore-infested  soil  hv 
human  and  other  vectors.  Wator-borne 
spores  then  readily  spread  thedisea.sc! 
down  slope  and  down  stream. 

Five  alternatives  are  considered  in 
detail  in  the  Draft  SEIS.  Alternative  1. 
no  action,  continues  the  current 
direction  of  implementing  available 
disease-management  practices  based  on 
site-specific  analysis.  Alternative  2 
specifically  describes  available  control 
practices  and  adds  a  risk  key  to  clarify 
the  environmental  conditions  that 
require  implementation  of  additional 
site-specific  practices.  Alternative  3 
includes  all  elements  of  Alternative  2., 
and  adds  additional  protections  for  32 
currently  uninfested  6th-field 
watersheds.  Alternative  4  removes 
existing  disease  management  practices, 
but  accelerates  the  resistant  breeding 
program  to  provide  resistant  stock  for  all 
areas  within  10  years.  Alternative  5  also 
removes  existing  disease  management 
practices,  and  stops  development  of 
resistant  seed  for  remaining 
undeveloped  breeding  zones.  The 
preferred  alternative  is  Alternative  2.  A 
decision  to  select  one  of  the  action 
alternati^^es  would  amend  the 
management  direction  in  the  three  BLM 
and  one  FS  land  and  resource 
management  plans  and  BLM  resource 
management  plans  in  the  planning  area. 

The  SEIS  addresses  deficiencies 
identified  in  a  February  12.  2003  U.S. 
District  Court  decision,  which  held  the 
Resource  Management  Plan 
Environmental  Impact  Statement  for  the 
Coos  Bay  District  and  a  related  project 
Environmental  Assessment  did  not 
adequately  analyze  the  cumulative 
effects  of  management  activities  on  the 
health  of  Port-Orford-cedar  outside  the 
project  area. 

The  analysis  considers  the  entire 
natural  range  of  Port-Orford-cedar.  but 
only  land  and  resource  management  . 
plans  within  the  Oregon  portion  of  the 
range  are  proposed  for  amendment  at 
this  time. 

The  responsible  official  for  lands 
administered  by  the  Forest  Service  will 
be  the  Regional  Forester,  Region  6.  The 
responsible  official  for  public  lantls 
administered  by  the  BLM  will  be  (he 
State  Director.  Oregon/Washington  State 
Office. 

No  public  hearings  or  meetings  are 
planned. 

Charles  E.  Wassinger, 

Associate  Stain  Director.  ()rf<Jon/\Vashingtnn. 
Bureau  ofLandManagrmt'iit. 
[FR  Doc.  0;i-151]q  Filed  fi-12-0;<:  8:4.5  ani| 
BILUNG  CODE  4310-33-P 


I.' 
35426 


Federal  Register /Vol.  68.  No.  114 /Friday,  June  13,  2003 /Notices 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-931-6320  HAG3-0057] 

Notice  Of  Availability  of  Draft 
Integrated  Pest  Management  Program 
Environmental  Impact  Statement  for 
the  Tyrrell  Seed  Orchard 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  Availability  of  the 

Draft  Integrated  Pest  Management 

Environmental  Impact  Statement  (EIS) 

for  the  Tyrrell  Seed  Orchard. 


summary:  In  accordance  with  section 
J()2  of  the  National  Environmental 
Policy  Act  of  1969.  a  Draft  Integrated 
Pest  Management  Environmental  Impact 
Statement  (EIS)  has  been  prepared  for 
the  Burerau  of  Land  Management's 
Tyrrell  Seed  Orchard  in  the  Bureau's 
Eugene  District.  The  Draft  EIS  describes 
and  analyzes  options  for  integrated  pest 
management  to  control  the  insect,  weed, 
animal,  and  di.sease  problems  at  the 
orchard  and  to  maintain  healthy, 
vigorous  crop  trees  for  the  production  of 
seed  and  other  vegetative  materials  used 
for  reforestation  and  a  variety  o^and 
management  actions.  Preparation  of  this 
EIS  precedes  a  final  decision  regarding 
the  selection  of  an  integrated  pest 
management  alternative  at  Tyrrell  Seed 
Orchard. 

« 

DATES:  Written  comments  on  the  Draft 
EIS  will  be  accepted  for  60  days 
following  the  date  the  Environmental 
Protection  Agency  publishes  the  Notice 
of  Availability  in  the  Federal  Register. 
Written  comments  may  also  be 
presented  at  a  public  meeting/open 
house,  which  will  be  announced  at  least 
15  days  in  advance  through  public 
notices,  media  news  releases,  and/or 
mailings. 

ADDRESSES:  Written  comments  on  the 
document  should  be  addressed  to:  Mr. 
Glenn  Miller,  Manager  Tyrrell  Seed 
Orchard,  26350  Siuslaw  River  Road  (PO 
Box  121),  Lorane,  OR  97451.  or  by  fax 
to  541-683-6597.  or  by  e-mail  to 
OR  Eugene  TSOEIS@or.blm.gov. 

Copies  will  be  available  at  Eugene 
{Eugene  city  library-downtown  branch), 
Springfield,  Cottage  Grove,  and  Veneta 
public  libraries  located  in  Lane  County. 
OR,  and  on  the  BLM  Eugene  District 
Web  site  at  http://www.edo.or.blm.gov/ 
planning/seedorchard/ 
pest_mgmt_eis.htm.  Copies  will  also  be 
available  from  the  Hugene  Disi'ict 
Office.  2890  Chad  Drive,  Eugene.  OR 
97440;  541-683-6f.00.  Public  reading 
copies  will  be  available  for  review  at  the 
following  BLM  locations:  DlM  Oregon 


State  Office,  Portland.  OR;  and  BLM 
Office  of  Public  Affairs.  Washington. 
DC.  Background  information  and  maps 
used  in  developing  the  EIS  are  available 
at  the  Eugene  District  Office  and  the 
Oregon  State  Office  in  Portland. 

Pursuant  to  7  CFR  part  1.  subpart  B. 
§  1.27,  all  written  and  electronic 
submissions  in  response  to  this  notice, 
public  scoping  letters,  and  draft  and 
final  Environmental  Impact  Statements 
will  be  made  available  for  public 
inspection  at  the  Eugene  District  office 
(2890  Chad  Drive.  Eugene.  OR)  during 
regular  hours  (7:45  a.m.  to  4:15  p.m.. 
Monday  through  Friday,  except 
holidays)  including  the  submitter's 
name  and  address,  unless  the  submitter 
specifically  requests  confidentiality.  If 
you  wish  to  withhold  your  name  or 
address  from  public  review  or  from 
disclosure  under  the  Freedom  of 
Information  Act,  you  must  state  this 
prominently  at  the  beginning  of  vour 
written  comment.  Such  requests  will  be 
honored  to  the  extent  allowed  by  law. 

All  submissions  from  organizations  or 
businesses,  submitted  on  official 
letterheads,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organization  or  businesses,  will  be  made 
available  for  public  inspection  in  their  " 
entirety. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Glenn  Miller,  Manager  Tvrrell  .Seed 
Orchard,  26350  Siuslaw  River  Road  (PO 
Box  121),  Lorane,  OR  97451,  541-683- 
MA^,OR_Eugene  TSOEIS@or.blm.gov. 
SUPPLEMENTARY  INFORMATION:  The  draft 
EIS  analyzes  four  action  alternatives  and 
the  No  Action  alternative  to  manage 
pests  at  Tyrrell  Seed  Orchard.  The 
alternatives  can  be  summarized  as 
follows: 

Alternative  A — Maximum  Production 
Integrated  Pest  Management.  Pests 
would  be  managed  using  all  identified 
biological,  chemical,  prescribed  fire, 
cultural  and  other  pest  control  methods, 
including  aerial  application  of 
esfenvalerate  by  helicopter. 

Alternative  B — Integrated  Pest 
Management  with  Environmental 
Protection  Emphasis.  Pests  would  be 
managed  using  all  of  the  methods  in 
Alternative  A,  with  special  restrictions 
to  protect  workers'  health  and  safety 
and  the  environment.  The  restrictions 
are  based  on  the  results  of  the  human 
health  and  ecological  risk  assessment, 
scoping  comments,  and  anticipated 
consultation  issues  with  the  National 
Marine  Fisheries  Service  under  the 
Endangered  Species  Act. 

Alternative  C — Ground-Based 
Integrated^est  Management.  This 
alternative  is  identical  to  Alternative  B 


except  for  the  exclusion  of  helicopter 
application. 

Alternative  D — Non-Chemical  Pest 
Management.  Pests  would  be  managed 
using  only  the  biological,  prescribed 
fire,  cultural,  and  other  non-chemical 
pesticide  methods  listed  under 
Alternative  A.  No  chemical  methods 
would  be  permitted. 

Alternative  E — No  Action: 
Continuation  of  Current  Management 
Approach.  The  current  management 
system  uses  all  non-chemical  pest 
control  practices  at  the  seed  orchard,  as 
well  as  the  use  of  limHed  chemicals  on 
a  specific  case-by-case  basis.  All 
biological,  prescribed  fire,  cultural,  and 
other  non-chemical  pesticide  methods 
would  be  available  for  use.  When  a 
specific  need  is  identified  for  a  chemical 
pesticide,  the  action  would  be  reviewed 
to  determine  whether  it  is  encompassed 
by  an  existing.NEPA  document,  or 
whether  an  environmental  assessment 
or  EIS  is  required. 

The  preferred  alternative  is 
Alternative  B. 

Public  participation  has  occurred 
throughout  the  NEPA  process.  Two 
Notices  of  Intent  were  filed  in  the 
Federal  Register  (FR)  on  March  26.  1999 
(64  FR  14747}  and  March  29.  2001  (66 
FR  17192).  An  open  house,  mail-outs, 
and  a  site  visit  also  have  been 
conducted  to  solicit  comments  and 
ideas.  All  comments  presented 
throughout  the  process  have  been 
cbnsidered  in  developing  the  Draft  EIS. 

Pat  Russell. 

Acting  District  Manager. 

|FK  Doc.  03-14287  Filed  6-12-0.1:  8:45  am| 

BILLING  CODE  4310-33-^ 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-610-161Q-DP1 

Notice  of  Availability  for  the  Draft  West 
Mojave  Plan  (DWMP)  and  Draft 
Environmental  Impact  Statement 
(DEIS) 

AGENCY:  California  Desert  District 
(California).  Bureau  of  Land 
Management. 

ACTION:  Notice  of  availability  of  the 
Draft  West  Mojave  Plan  (DWMP)  and 
Draft  Environmental  Impact  Statement 
(DEIS). 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  National 
Environmental  Policy  Act  (NEPA).  this 
document  provides  notice  that  the 
Bureau  of  Land  Management  (BLM)  has 
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prepared  a  Dreift  West  Mojave  Plan 
(DWMP)  and  Draft  Environmental 
Impact  Statement  (DEIS)  for  public 
review  and  comment.  This  planning 
activity  encompasses  approximately  3.3 
million  acres  of  public  land  managed  by 
the  BLM's  California  Desert  District, 
located  in  Inyo,  Kem.  Los  Angeles  and 
San  Bernardino  Counties  in  southern 
California. 

The  Draft  West  Mojave  Plan  was 
prepared  in  collaboration  with  state  and 
local  governments,  which  takes  into 
account  local,  regional  and  national 
needs  and  concerns. 

The  conservation  strategy  to  be 
implemented  on  public  lands  include 
measures  that  would  be  compatible  with 
the  development  of  a  habitat 
conservation  plan  on  3  million  acres  of 
private  and  local  government  lands 
within  the  planning  area. 

This  notice  initiates  the  public  review 
process  on  the  DWMP  and  DEIS.  The 
public  is  invited  to  review  and  comment 
on  the  range  and  adequacy  of  the  draft 
alternatives  and  associated 
environmental  effects. 
DATES:  The  comment  period  will  end  90 
days  following  publication  of  the 
Environmental  Protection  Agency's 
Notice  of  Availability  of  the  DWMP  emd 
DEIS  in  the  Federal  Register.  Comments 
on  the  Draft  RMP/EIS  should  be 
received  on  or  before  the  end  of  the 
comment  period  at  the  address  listed 
below. 

Public  Meetings:  Public  meetings  will 
be  held  during  the  comment  period.  In 
order  to  ensure  local  community 
participation  and  input,  public  meetings 
will  be  held  at  selected  locations  in 
Inyo.  Kern.  Los  Angeles  and  San 
Bernardino  Counties,  California.  Early 
participation  by  all  those  interested  is 
encouraged.  Meeting  locations  and  dates 
will  be  announced  at  least  15  days  in 
advance  through  local  media  and  online 
at  http://v\'ww.ca.blm.gov/nevvs/ 
meetjngs.html.  All  individuals, 
organizations,  agencies,  and  tribes  with 
a  known  interest  in  this  planning  effort 
have  been  sent  a  copy  of  the  document 
for  review. 

Written  comments  will  be  accepted 
throughout  the  planning  process  at  the 
address  shown  below.  For  comments  to 
be  most  helpful  they  should  relate  to 
specific  concerns  or  conflicts  that  are 
within  the  legal  responsibilities  of  the 
BLM  and  are  feasible  to  be  resolved  in 
this  planning  process. 

Written  comments  should  be  sent  to 
the  Bureau  of  Land  Management, 
California  Desert  District  Office,  Attn. 
West  Mojave  Plan  Staff,  22835  Calle  San 
Juan  De  Los  Lagos,  Moreno  Valley,  CA 
92553. 


Documents  pertinent  to  this  proposal 
may  be  examined  at  the  BLM  California 
Desert  District  Office,  the  BLM 
Ridgecrest  Field  Office,  300  South 
Richmond  Road,  Ridgecrest,  California 
93555,  and  the  BLM  Barstow  Field 
Office,  2601  Barstow  Road,  Barstow, 
California  92311  during  regular  business 
hoius  from  7:45  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  holidays.  The 
draft  documents  also  are  available 
online  at  http://www.ca.blm.gov/cdd/ 
wemo.html.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  or  street  address 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  and  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety. 

FOR  FURTHER  INFORMATION:  For  further 
information  and/or  to  have  your  name 
added  to  our  mailing  list,  contact 
William  Haigh,  Project  Manager,  at  (760) 
252-6080  (Phone),  e-mail  at 
whaigh@ca.blm.gov. 

SUPPLEMENTARY  INFORMATION:  The 

DWMP  addresses  the  management  of  3.3 
million  acres  of  public  lands 
administered  by  the  BLM  in  eastern 
Kern  County,  southern  Inyo  County, 
northern  Los  Angeles  County  and 
western  San  Bernardino  County,  all  of 
which  are  within  the  State  of  California. 
The  BLM's  Ridgecrest  and  Barstow 
Field  Offices  administer  most  of  these 
public  lands.  A  small  amount  of  acreage 
administered  by  the  BLM's  Needles  and 
Palm  Springs  Field  Offices  is  also 
affected.  All  public  lands  are  within  the 
California  Desert  Conser\'ation  Area, 
and  all  lie  within  the  jurisdiction  of  the 
BLM's  California  Desert  District. 
The  DWMP  is  being  prepared 
collaboratively  with  local  jurisdictions, 
state  and  other  federal  agencies.  The 
purpose  of  the  West  Mojave  Plan  is  to 
develop  conservation  strategies  for  over 
100  listed  and  sensitive  plant  and 
animal  species  that  are  found  within  the 
western  Mojave  Desert,  including  the 
threatened  desert  tortoise  and  the 
California-listed  Mojave  Ground 
Squirrel,  and  to  simplify  procedures  for 
complying  with  the  California  and 
federal  Endangered  Species  Acts.  Other 
issues  being  addressed  include  the 
development  of  a  motorized  vehicle  > 
access  network  for  public  lands  in  the 
region,  and  effects  of  the  program  on 
regional  economics,  growth-inducing 


impacts,  livestock  grazing,  mining, 
cultural  resources  and  recreation.  The 
Plan  would  be  implemented  on  public 
lands  through  amendments  to  BLM's 
California  Desert  Conservation  Area 
Plan. 

The  DEIS  considers  and  analyzes 
seven  (7)  alternatives  (A-C).  including 
the  No  Action  alternative,  with 
Alternative  A  identified  as  the  agency's 
Preferred  Alternative.  These  alternatives 
have  been  developed  based  on  extensive 
public  input  following  an  initial  round 
of  scoping  meetings  in  Januan,'  1992, 
extensive  biological  and  field  sur\;ey 
work  in  the  late  1990's,  nearly  50  "task 
group"  attended  by  representatives  of 
the  participating  agencies  and 
jurisdictions  and  the  general  public 
between  December  1999  and  May  2002. 
numerous  other  public  meetings,  and  a 
final  round  of  scoping  meetings  in  June 
and  July  2002.  The  proposed  action  and 
alternatives  were  based  on  comments 
and  suggestions  offered  during  those 
meetings. 

The  alternatives  provide  for  a  wide 
array  of  land  uSe  allocations  and 
management  direction.  The  alternatives 
provide  for  variable  levels  of  commodity 
production,  resci'rce  protection,  special 
areas,  and  authorized  land  and  resource 
uses,  including  endangered  species 
conservation,  motorizad  vehicle  access 
to  public  lands,  liveslock  grazing  and 
various  fornis  of  recreation.  Any 
necessar\'  amendments  to  the  BLM's 
CDCA  Plan  will  be  addressed.  A  final 
Environmental  Impact  Statement  and 
proposed  West  Mojave  Plan'are 
expected  to  be  available  for  public 
review  in  October  2003. 

Dated:  February  14.  2()0;r 
Linda  Hansen. . 

District  .\lana;.>fr.  California  Desert  District. 
|FR  Doc.  0:<-14niO  Filod  (i-12-0.<:  H:4.">  itm| 

BILLING  CODE  4310-40-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  60-Day  Notice  of  Information 
Collection  Under  Review:  Revision  of  a 
currently  approved  colltfction:  COI'.S 
Tribal  Resources  Grant  Program  (TR(JP) 
Hiring  Progress  Report: 

The  Department  Justice  (DOf)  Olfi(  e 
of  Community  Oriented  Polirinj; 
Services  (COPS)  has  submittt>d  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
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(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
sixty  days  until  August  12.  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

If  you  have  comments,  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collections  instrument  with 
instructions  or  additional  information, 
please  contact  Gretchen  DePasquale, 
(202)  305-7780.  Office  of  Community 
Oriented  Policing  Services,  1100 
Vermont  Avenue.  NW..  Washington  DC 
20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  addre'ss  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  o.''  the  burden  oj  the 
proposed  collection  uf  information, 
including  the  validity  of  ttie 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clariH'  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  ur  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electrimic  submission  of  respon.ses. 

Overview  of  this  informatitm 
collection: 

(1)  Typp  of  Information  Collection: 
Revision. 

(2)  Title  of  the  Form/Collection:  C:OPS 
Tribal  Resources  Grant  Program  Hiring 
Progrtjss  Report. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  fust  ice  sponsoring  the 
collection:  COPS.  Form  Number:  Not 
applicable.  Office  of  Community 
t)riented  Policing  Services.  Department 
of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  TRGP  Hiring  award 
recipients  Other:  None  Abstract;  The 
currently  approved  collection 
instrument  targets  TRGP  award 


recipients  to  gather  data  on  officer 
positions  received  under  the  Tribal 
Resources  Grant  Program.  The  data  will 
be  used  by  the  COPS  Office  to  monitor 
the  progress  of  the  TRGP  award 
recipients  in  implementing  their  grant 
and  for  compliance  monitoring  efforts. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  will  be  an  estimated  200 
responses.  The  estimated  amount  of 
time  required  for  the  average  respondent 
to  respond  is  half  an  hour. 

(6)  An  estimate  of  the  additional 
public  burden  (in  hours)  associated  with 
the  collection:  The  total  estimated 
burden  on  the  public  is  100  hours 
annually. 

If  additional  information  is  required 
contact:  Brenda  Dyer.  Deputy  Clearance 
OfHcer  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  United  States  Department  of 
Justice,  601  D  Street  NW.,  Patrick  Henry 
Building.  Suite  1600,  NW..  Washington. 
DC  20530. 

Udted:  June  10.  2003 

Brenda  Dyer, 

Dffiiily  Ch'timnci'  Officer,  Dt^partmentbf 
liisticp. 

|FR  Dn(    o:?-150()4  Filed  r>-12-0:J:  8:45  ami 

BILLING  CODE  4410-AT-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 

Services 

> 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  60-Day  Notice  of  Information 
Collection  Under  Review:  Revision  of  a 
currently  approved  collection;  COPS 
Tribal  Resources  Grant  Program  (TRGP) 
Equipment  and  Training  Progress 
Report. 


The  Department  of  Justice  (DOJ) 
Office  of  Community  Oriented  Policing 
Services  (COPS)  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  iri 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
si.xty  days  until  August  12,  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

If  you  have  comments,  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions. 


or  need  a  copy  of  the  proposed 
information  collections  instrument  with 
instructions  or  additional  information, 
please  contact  Gretchen  DePasquale, 
(202)  305-7780.  Office  of  Community 
Oriented  Policing  Services.  1100 
Vermont  Avenue,  NW.,  Washington  DC 
20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Over\'iew  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection 

(2)  Title  of  the  Form/Collection:  COPS 
Tribal  Resources  Grant  Program 
Equipment  and  Training  Progress 
Report 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Office  of  Community 
Oriented  Policing  Services  (COPS). 
Form  Number:  Not  applicable. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respdnd.  as  well  as  a  brief 
abstract:  Primary:  TRGP  Equipment/ 
Training  award  recipients  Other:  None. 
Abstract:  The  currently  approved 
collection  instruments  targets  TRGP 
award  recipients  to  gather  data  on 
equipment  purchased  and/or  training 
received  under  the  Tribal  Resources 
Grant  Program.  The  data  will  be  used  by 
the  (;OPS  Office  to  monitor  the  progress 
of  the  TRGP  award  recipients  in 
implementing  their  grant  and  for 
compliance  monitoring  efforts. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
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respond:  There  will  be  an  estimated  200 
responses.  The  estimated  amount  of 
time  required  for  the  average  respondent 
to  respond  is  half  an  hour. 

(6)  An  estimate  of  the  additional 
public  burden  (in  hours)  associated  with 
the  collection:  The  total  estimated 
burden  on  the  public  is  100  hours 
annually. 

If  additional  information  is  required 
contact:  Brenda  Dyer,  Deputy  Clearaiu:e 
Officer  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  United  States  Department  of 
Justice,  601  D  Street,  NW.,  Patrick 
Henry  Building.  Suite  1600.  NW., 
Washington,  DC  20530. 

Dated:  (line  lU.  2003. 
Brenda  Dyer, 

Deputy  Clearance  Officer.  Department  of 
Justice. 

I  PR  Doc.  0,3-1. SOO.")  Filed  fi-12-03;  8:45  am] 

BM.UNG  CODE  4410-AT-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Worlcforce  Security  Programs: 
Unemployment  Insurance  Program 
Letter  Interpreting  Federal  l^w 

The  Employment  and  Training 
Administration  interprets  federal  law 
requirements  pertaining  to 
unemployment  compensation  (UC). 
These  interpretations  are  issued  in 
Unemployment  Insurance  Programs 
Letters  (UIPLs)  to  State  Workforce 
Agencies.  The  UIPL  described  below  is 
published  in  the  Federal  Register  in 
order  to  inform  the  public. 

UIPL  30-02,  Changes  2  and  3 

UIPL  30-02,  Changes  2  and  3  and 
their  attachments  provide  the  states 
with  the  requirements  of  the  Temjiprary 
Extended  Unemployment  Compen^atVon 
(TEUC)  Act  of  2002',  as  deemed      ' 
amended  by  Section  4002  of  Public  Law 
108+11,  as  operating  instructions  and 
responses  to  questions  pertaining  to  the 
TEUC  available  to  certain  displaced 
airline  and  airline  related  workers. 


Dated:  June  5.  2003. 
Emily  Stover  DeRocco, 

Assistant  Secretar\: 

Employment  and  Training  Administration 
Advisory  System 

U.S.  Department  of  Labor,  Washington.  DC 
20210 

Classification:  OWS  i 

Correspondence-Symbol:  Dl  lO 
Date:  April  25.  2003 

Advisory:  Unemployment  Insui^nce  P;ogram 
Letter  No.  30-02,  Change  2. 


To:  All  State  Workforce  Agencies. 

f ro/n:  Cher>'l  Atkinson  s/s.  Administrator. 
Office  of  Workforce  StH:uritv. 

Subject:  Temporary  Extended 

Unemployment  Compen.salion  (TEUC) 
Act  of  2062— Additional  TEUC  for 
Displaced  Airline  and  Related  Workers. 

1.  Purpose.  To  provide  State  Workforce 
Agencies  (SWAs)  instructions  for 
implementing  the  changes  to  the  TEUC 
program  rejated  to  displaced  airline  and 
related  workers. 

2.  References.  Title  II  of  the  |6b  Creation 
and  Worker  Assistance  A<:t  of  2002  (The 
Temporary  Extended  Unemployment 
Compensation  Act  of  2002).  Public  Law  107- 
147;  Public  Law  108-1:  UIPL  No.  .30-02 
dated  July  5.  2002;  UiPL  No.  30-02.  Change 

I.  dated  fanuary  9.  2003;  Sectidn  4002  of 
Public  Law  108-11.  signed  by  the  President 
on  April  16.  2003:  Section  205  of  the  Federal- 
State  Extended  Unemployment 
Compensation  Act  of  1970.  as  amended: 
Section  233  of  the  Trade  Act  of  1974;  20  CFR 
Part  615;  ET  Handbook  No.  401:  ET 
Handbook  No.  410. 

3.  Summon'.  Section  4002  of  P.L.  108-11 
creates  special  rules  for  determining  TEUC 
eligibility  for  certain  displaced  airline  and 
related  workers,  who  were  separated  for  one 
of  the  spe<:iried  reasons  from  a  qualifying 
base  period  employer  on  or  after  September 

II,  2001.  In  brief,  such  workers  will  (jualify 
for  up  to  39  weeks  of  basic  TEUC  (henceforth 
"TEUC-A"),  plus  up  to  13  weeks  of  TEUC- 
X  (henceforth  "TEUC-AX").  TEUC-A  is 
payable  for  weeks-of  unemployment 
beginning  with  the  first  week  beginning  after 
April  16.  2003,  through  the  week  ending  no 
later  than  December  28.  2003.  Individuals 
with  TEUC-A  or  TEUC-AX  balances 
remaining  on  December  28,  2003.  can  claim 
those  balances  during  the  transition  period 
which  end.s  with  the  last  week  that  begins  on 
or  before  December  26.  2004.  TEUC-A  claims 
cannot  be  augmented  with  TEUC-AX  (that  is. 
TEUC-AX  entitlement  cannot  be  established] 
during  the  transition  period. 
Re.scissions:  None 

Expiration  Date:  Continuing 

4.  Summary'  of  ttie  Mew  Provisions.  For 
weeks  of  unemployment  beginning  after 
April  16,  2003.  the  new  provisions  (see 
Attachment  A  to  this  UIPL)  do  the  following 
for  displaced  airline  and  lvlated^vorl<ers: 

a.  Prescribes  that  TEUC-A  is  payable  and 
monetary  determinations  and 
redeterminations  may  be  effective  through 
the  last  week  ending  before  December  29. 
2003; 

b.  Prescribes  a  basic-  TEUC-A  benefit 
amount  that  is  the  lesser  of  150  pert;enl  of  the 
maximum  benefit  amount  (MBA)  of  regular 
tjenefits  of  the  parent  claim  or  39  times  the 
individual's  average  weekly  benefit  amount 
(AWBA);  ^ 

c.  Provides  a  TEUC-AX  augmentation  of  'A 
of  the  basic  TEUC-A  MBA  for  "eligible 
individuals." 

d.  Provides  a  transition  period  during 
which  benefits  may  be  paid  to  each  eligible 
individual  who  has  "an  amount  remaining" 
in  his/her  TEUC-A  or  AX  account  as  of  ^ 
December  28,  2003.  The  transition  period 
ends  with  the  last  week  beginning  on  or 
before  December  26,  2004. 


5.  Interpretation.  .SWAs  are  required  to 
continue  to  follow  the  Department  of  L,al)or"s 
interpretation  of  the  TEUC  Act  and  the 
operating  instrut:tions  previously  published 
in  UIPL  No.  .30-02.  and  UIPL  No.  30-02. 
Change  1.  to  guide  states  in  administering  the 
TEUC;  program,  except  as  c:hanged  by  this 
advisory  with  respe<:t  to  the  determination  of 
eligibility  for  "eligible  individuals"  as 
defined  in  Section  4002(a)(1)  of  Public  Law 
108-11. 

These  instructions  are  issued  to  the  stales 
and  cooperating  state  agencies  as  guidance 
provided  by  tlfe  Department  in  its  role  as  the 
■  principal  \n  the  TEUC  program.  As  agents  of 
the  United  States,  the  slates  and  cooperating 
state  agencies  may  not  vary  from  the 
operating  insrructions  without  the  prior 
approval  of  the  Department.  The 
interpretations  and  procedures  issued  in  this 
document  are  in  addition  to  ihose  previously 
Issued  as  UIPL  Ncr.  :»0-02.  and  UIPL  No.  30- 
02.  Change  1.  and  npply  only  with  respml  to 
the  TEUC  determination  in  accordance  with 
the  provisions  of  Pubiit.  Law  108-1 1 . 

6.  TEUC  Agrremimts.  TEUC.  including 
TEUC-A.  is  administered  through  voluntary 
agreements  between  states  and  the 
Department  of  Labor.  All  states  have 
agreements  with  the  Secretary  to  administer 
the  TEUC  program  under  provisions  of  the 
TEUC  Act.  The  existing  agreements  remain  in 
effe<:l.  and  no  new  Mgreements  are  necessiuy. 

7.  Notifications. 

a.  Identification  and  Xotifiration  of 
Potentially  Eligible  Claimants. 
Implement, I'ion  of  the  riKjuireiTients  of 
Sei:tion  400.:  Public  Law  108-11,  requires 
identification  oi  ecich  potentialix'  "eligible 
individual."  including  each  interstate 
claimant.  To  satrsfy  this  requiremenh  SWAs 
must  .send  written  notification  to  each 
individual  who  was  laid-off  from  a  base 
period  employer  on  or  after  September  11. 
2001.  SWAs  must  .send  immediate  writttiii 
notification  to  each  such  individual  who  has 
exhausted  all  available  TEUC  benefits  from 
the  beginning  of  the  TEUC  program.  (SWAs 
are  not  required  to  contact  individuals  whose 
separation  was  not  due  to  a  lay-off.  As 
discussed  in  item  8.b.  below,  these 
individuals  are  not  eligible  for  TEUC-,A.)  We 
provide  the  following  draft  noiit:e; 

Notice 

Additional  benefits  are  now  available 
under  the  Temporarx  Emergency 
Unemployment  Compensation  program  for 
unemployed  airline  and  related  workers. 

If  you  are  currently  unemployed,  vou 
should  coatact  us  if  you  worked  in  an  airlirre 
or  related  industry  and  you  believe  that  you 
lost  your  job  with  a  base  period  employer,  at 
least  partially,  as  a  result  of  terrorist  actions 
of  September  11.  2001.  as  a  result  of  se<:urity 
responses  to  these  attacks  or  the  closing  of  an 
airport,  or  as  a  result  of  tlw  military  conflict 
in  Iraq. 

Airline  and  related  industries  are:  air 
carriers,  businesses  operating  at  an  airport. 
businesse.s  that  perform  additional,  value- 
added  production  pro'  esses  for  air  carriers  or 
businesses  providing  pmducts.  supplies  and 
services  th.it  are  receive    or  utilized  by  an 
airline. 

To  distribute  ;He  wo'Moad  associated  with 
making  TEUC-A  nonmonetary 
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d«turnii nations  and  resulting  munutary 
rK(i(>li!rminations.  SWAs  should  consider 
staggering  noliticalions  to  such  individuals 
who  iire  in  current  TKUC)  or  Tfclll(;-X  benefit 
sliitiis.  iillowing  sufficient  time  to  determine-  , 
whethtM'  or  not  liie  claimant  is  an  "eligible 
individual"  for  TElKl-A  purposes  prior  to 
i!\hHusti()n.  'i'iie  notification  of  claimants  that 
■u'l!  currently  in  regular,  additional,  or 
extended  benefit  (KB)  status  (under  the 
permanent  LlH  program)  can  be  accomplished 
as  a  notice  included  with  a  TLUO  monetary 
detiirmination. 

b.  XDlifhafion  of  SU-dia.  To  assure  pid)lic 
kn'owltulgc-  of  this  sjiecial  extension  of  the 
TL'IK!  program  for  airline  and  related     • 
workers,  the  SWA  nuist  notils  appropriate 
news  media  having  coxerage  throughout  the 
slate  and  provide  appropriate  information  on 
its  website. 

8.  Qtialifyinti  Host-  Pnrinil  Employmenl. 
Kstablishing  bast?  period  employment  as 
"(|ualilying  enijilov  nuMil"  lor  TfciUC-A 
purposes  is  three-fold,  l-'irsl.  the  emplovment 
must  ha\e  occurred  "in  whole  or  in  part" 
diu-ing  till'  base  period  of  the  "applicable 
l)enefit  vear "  for  tin;  TElKl-A  claim.  Second, 
the  emplo\  riietil  must  be.  will)  the  type  of 
employer(s)  or  at  thi!  location  specified 
below.  Third,  tht;  separation  from  such 
i!niplo\  nienl.  whi<  h  may  baMMxcurred 
during  the  bas<!  period  or  later,  must  be  "in 
whole  or  in  part"  due  to  a  qualifying  rea.son 
spe<  ified  in  'b"  below. 

a.  Qiialilyiiii'  Enntldynwnt.  To  satisfy  the 
r(M|uiremt!nl  for  "(jualifying  emplovmtfni." 
some  base  pmiod  tMnploymenI  must  l)e  with 
the  l\  pe  of  employer(s)  or  at  ihe  location 
specified  a.<  follows: 

( 1 )  Air  ('(iriivrs.  Air  carritTs  for  purposes  of 
TEUCl-A  are  limited  lo  thost?  that  hold  a 
lertificatt)  issued  under  chapltn'  41 1  of  t^ith; 
40.  United  Stales  Code,  by  the  Kederal 
Aviation  Adniinislralion  of  the  U.S. 
L)(!pai1ment  of  Transportation,  ('irrlincales 
issued  under  thisc.ha|)ter  include  those 
issueil  lor  charter  air  carriers  and  all-cargo  air 
carrit!ts.  AltachmenI  (;  provides  a  listing  of 
all  such  carriers. 

(2)  Al  a  facility  al  an  aiifioii.  A  "facility 
at  an  airport"  includi^s  any  employer  that  is 
physically  located  on  Ihe  grounds  of  an 
airport  such  as: 

•  Retail  lood  facilities  such  as  restaurants, 
bars,  last-food  shops,  and  popcorn  stands. 

•  Other  retail  fa(  ililies  such  as  gift  shcjps. 
n(!wsslands.  (  lolhing  stores,  and  kk)sks. 

•  Hotels  lo(  ated  on  the  air|)orl  grounds. 

•  Aircraft  niaintenan<:e  and  service 
facilities. 

•  Parking  facilities. 

•  Car  rental  facilities. 

•  .Any  olh(!r  business  physically  located  on 
lilt!  airport  groun<ls.  regard  Je.ss  of  its  business 
activities. 

A  "facility  at  an  airport"  also  includes  anv 
airline  related  business  which,  although 
oflsite,  i)rovides  hmclions  that  are  integrally 
rtdated  to  the  r)peratioii  of  tin;  airport.. These 
in<;lude  airport  parking  oi<  i;ri>'ately  owned 
land,  car  rental  service.-^,  orairi:ra!'l 
maintenance  and  ser-  ice  fa(:ililies. 
Employment  with  th  !  .same  eniploxer  at  a 
facility  that  do»;s  not  ne«l  this  definition  of 
"lai  ility  at  an  airport"  's  not  "qu  difying 
employment"  for  purposes  uf  lEUC-A. 


(3)  Supplier  for  an  Air  Carriar.  A       ' 
"supplier"  is  an  employer  that  produces 
component  parts  for.  or  arti<:les  and  contract 
services  considered  to  be  a  part  of  the 
pro(iu<:lion  pro<:ess  or  services  for.  an  air 
carrier  or  for  another  supplier  or  upstrttam 
produojr  whose  supplies,  products  or 
services  are  re«:eiyed  or  utilized  by  an  air 
carrier  and  used  for  airline  industry 
purposes. 

Esampit'  1 :  A  catering  service  that  supplies 
an  air  carrier  with  food  purchased  from 
another  firm  is  a  supplier.  The  firm  from 
which  the  food  is  purchased  is  also  a 
supplier  becau.se  it  is  supplying  products  to 
a  supplier  that  are  ret:eived  by  an  air  carriei'. 

Esamplf  2:  /\n  employer  manufactures 
commercial  aircraft  for  air  carriers  and 
private  aircraft  for  individuals  and  non- 
airlini?  corporations.  As  a  residt  of  the 
terrorist  action,  the  employer  suffers  a, loss  of 
business  in  its  private  aircraft  business.  It 
loses  no  .sales  to  air  ciirriers.  The  employer 
separates  some  workers,  including  those  who 
inaiud'actured  commercial  aircraft.  Because  of 
Ihe  lost  revenues.  Even  though  the  employer 
supplies  air  carriers  and  even  though  workers 
who  worked  on  those  supplies  were 
separated,  the  separated  workers  are  not 
eligible  for  TEIK^-A  Infcause  ihenf  is  no  loss  ■ 
in  air  I  arrittr-rc^fated  business. 

E\ampli^  :i:  A  janitorial  company  provides 
services  lot  an  aircraft  manufacturer.  It  does 
not  provide  servictrs  to  an  air  carrier.  Due  to 
a  lf)ss  in  air  (.arrier  busine.ss.  Ihe  aircraft 
manuf:)cturer  no  longtT  has  a  neecf  for  these 
janitorial  sttrvices.  As  a  result,  the  janitorial 
<  oinpany  sttparates  several  workers.  Even 
though  these  workers  were  separated  due  lo 
a  loss  of  businiiss  by  the  aircraft  ■    ■ 

manufacturer  that  could  be  traced  back  to  the 
air  carrier,  thijy  are  nobeligible  for  TEUC;-A 
because  they  did  4iot  su|)ply  any  item  or 
service  which  was  used  or  received  by  an  air 
carrier.  For  eligibility,  services  nnist  always 
(ixlend  to  an  air  carrier., 

Examplf  -i:  An  accounting  firm  provides 
accounting  services  for  a  caterer  to  an  air 
carrier.  The  air  carrier  goes  out  of  business 
becau.se  of  Ihe  terrorist  action.  The  caterer 
closes  because  the  air  carrier  was  its  sole 
customer.  TIk;  (Caterer's  closing  cau.ses  the 
accounting  firm  lo  separate  one  of  its 
employees  who  provided  services  for  Ihe 
caterer.  Thai  individual  does  not  have 
"(|ualif\'ing  employment"  biniau.se  thi! 
accounting  firm  is  not  a  "supplier"  within 
till!  meaning  of  the  statute.  The  accounting 
firm's  service  to  the  caterer  did  not  extend  to 
llie  air  carritir. 

[4]'  Cpslmam  Producer  for  an  Air  Carrier. 
An  "upstream  producer"  is  an  employer  that 
■performs  additional,  value-added, 
produc  lion  pro<:esses.  including  firms  thai 
perform  final  assembly,  finishing,  or 
packaging  of  arlic  les.  for  another  firm." 

We  are  liot  providing  an  example  of  an 
"upstream  producer"  because  Ihe  definition 
of  supplier  appears  to  cover  all  entities 
tiligible  un<ler  the  two  definitions. 

b.  Qiialifyinfi  Separations.  To  be  in 
qualified  employnmnt  the  separation  from 
base  period  employment  must  be  due — in 
w  hole  or  in  pari — lo  one  or  more  of  Ihe 
following  rea.sons: 

•  Ki;duclions  in  service  by  an  air  carrier  as 
a  result  of  the  terrorist  actions  on  September 


11,  2001.  or  a  security  measure  taken  in 
response  lo  suc:h  ac:tions.  • 

•  A  closure  of  an  airport  in  Ihe  United 
Slates  as  a  rcisull  of  the  terrorist  ac:tions  on 
September  1 1,  2001 .  or  a  se<:urity  measure 
taken  in  response  lo  suc;h  ac:lions. 

•  The  military  c:onnic:t  with  Irac|. 
The  separation  from  "qualifying 

employment"  that  e.stablishes  a  claimant  as 
an  "eligible  individual"  may  oc:c:ur  during 
the  base  period  or  lag  period  and  does  not 
have  lo  l)e  Ihe  most  rec:ent  separation  when 
Ihe  "applicable  benefit  yirnr"  was 
established. 

A  separation  from  lag  period  only 
employment  with  a  qualified  employer  does 
not  establish  an  individual  as  an  "eligible 
individual."  Also,  any  .separation  from  a 
qualified  employer  due  to  a  voluntary  quit  or 
cli.sc:harge  for  any  rim.son  is  not  a  separation 
for  a  qualifying  reason:  the  separation  must 
be  a  "lack-of-work"  .separation  due  lo  one  or 
more  of  Ihe  reasons  slated  above. 

c:.  nelermining  Whether  a  Claimant  Has 
"Qualifying  Employment"  and  is  an  "Eligible 
Individual".  To  determine  if  a  claimant  is  an 
"eligible  individual"  for  TEUC^-A  purposes, 
SWAs  must  determine  if  the  c:laimanl  has 
"qualifying  emplcjyment"  during  the  base 
period  of  tlie  "applicable  benefit  \ear"  that 
was  used'in  Ihe  monetary  determination  for 
regular  bt-nr^fits.  In  making  this 
determination.  SWAs  will  follow  their  usual 
fac:t-fincling  proc:edures.  This  will  require  the 
SWA  lo  c:onlac:t  employers  lo  determine;  if  the 
employment  was  of  the  type,  or  performed  at  - 
the  loc:alion.  spec;ified  above,  and  if  the 
reason  (or  separation  was  one  of  the  reasons 
specificid  above.  We  have  attached  a  sample 
form  that  SWAs  may  elect  to  use  for  this 
purpose.  SWAs  may  use  an  altered  design  as 
long  as  the  rcx^uired  information  is  so|ic:ited 
from  the  employer.  Where,  after  rea.sonabic 
efforts  to  obtain  information  from  the 
employer,  the  SWA  does  not  have  suffic:ient 
information  to  make  a  determination,  then 
SWAs  should  evaluate  Ihe  c:laimanrs 
slalerhent  and  follow  standard  proc:edures  for 
issuing  nonmonetary  determinations.  SVVAs 
will  be  expe<:ted  to  prciserve  all  documents 
relating  to  the  determination  for  audit 
pin-poses. 

In  the  ca.se  of  larger  employers,  it  may  be 
evident  that  the  employer  is  an  air  c:arriHr 
(ba.sed  on  the  attac:hed  listing),  another  type 
of  easily  idcinlifiable  large  employer,  or  a 
fac:ilily  loc:atc!d  at  an  airport:  it  will  not  be 
necessary  to  verilv  Ihe  nature  of  the  base  , 
period  ^^mployment  in  such  cases.  As  a 
result,  when  suc:h  an  employer  is  identified, 
SWAs  arc-  enc:ouraged,  in  lieu  of  sending  a 
form  for  eac:h  c:laiinant.  lo  c:ontac:l  the 
cMnployer  as  .soon  as  possible  to  obtain  a 
listing  of  all  individuals  laid-off.  in  whole  or 
in  part,  due  lo  Ihe  reasons  desc:ribed  above. 

If  the  SWA  delermijies  that  the  claimant  is 
not  an  "eligible  individual"  for  TEUC-A 
purpo.ses.  an  appealable  nonmonetary 
determination  must  be  issued. 

n.  Calculating  Entitlement  to  TEVC-A  and 
TEl  'C-AX.  Onc:e  an  individual  has  been    , 
identified  as  an  ".eligible  individual" 
qualifying  for  TEUC-A.  the  SWA  will  issue 
a  monetary  determination  (or 
redetermination  as  the  c:ase  may  be) 
establishing  TEUCl-A  eligibility.  Anv  TEUC- 
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A  balance  will  be  payable  only  for  weeks  of 
unemployment  beginning  after  April  16, 
200.1. 

a.  TEUC-A  Entitlement.  TEUC-A 
enlillemei}t  will  equal  the  lesser  of  150 
percent  of  the  MBA  of  regular  benefits 
payable  to  the  individual  during  the  benefit 
year  or  39  limes  the  individual's  AWBA 
payable  during  the  benefit  year  for  a  week  of 
total  unemployment.  If  Ihe  state  includes 
dependents'  allowances  in  the  c:alc:ulalion  of 
the  weekly  benefit  amount  (WBA)  for  regular 
benefits,  Ihe  same  rule  applies  to  the 
calculation  of  TEUC  benefits.  If  the  state 
calculates  dependents'  allowances  separately 
from  Ihe  WBA.  Ihe  slate  will  apply  the  same 
rule  to  the  TEUC  determination. 

If  an  individual  has  already  been  paid 
TEUC  or  TEUft-X.  Ihe  available  TEUC-A 
balance  will  be  reduced  bv  the  amount 
already  paid  in  TEUC  or  TEUC-X  benefits. 
Anv  TEUC-X  previously  paid  is  c:onverted  to 
TEUC-A  and  the  TEUC-X  determip  .tion  is 
disregarded. 

b.  TEUC-AX  Entitlement.  "■  he  amount  c  f  -. 
TEUC-AX  payable  equals  oi  j-third  of  the 
TEUC-A  entitlement.  This  n.  ans  TEUC-  vX 
is  payable  up  lo  13  limes  Ihe  \.^.\.  VV^  >her 
an  individual  qualifies  for  TEUC-rvA  will  be 
determined  by  using  the  same  criteria  that 
apply  to  TEUC-X.  Specifically,  an  individual 
must  exhaust  TEUC-A  during  an  EB  or 
TEUC-X  period  as  authorized  by  the  TEUC 
Act. 

10.  Transition  Payments.  TF'_/L.-A  d-d 
TEUC-AX  continue  lo  be  pa'  able  to 
individuals  with  a  balance  ii>  their  TEUC 
act;ount  as  of  Dec:ember  28.  :003,  during  he 
transition  period  which  ends  with  the  1  .it 
week  beginning  on  or  before  Dei.fi-L^ir  26.  . 
2004. 

11.  Reporting  TEUC-A  and  TEUC-AX 
Activity.  TEUC-A  and  TEUC-AX  activity  is 
reportable  under  the  existing  TEUC  reporting 
requirements  for  Ihe  ETA  207,  ETA  218.  ETA 
227,  ETA  .539,  ETA  2112,  ETA  .51.30  and  ETA 
.SI 59.  Please  note  that  form  ETA  2112  has 
c:hanged  rec:ently.  Previously,  TEUC  payment 
totals  had  been  reported  on  line  39.  The 
totals  are  now  reportable  pn  line  41.  For 
reporting  purposes,  no  separation  of  TEUC- 
A  and  AX  from  other  TEUC  program  ac:liyity 
is  recpiired.  with  the  following  exc:eplion: 
States  are  to  report  the  total  numljer  of  new  ly 
qualified  TBUC-A  claimants  determined 
during  the  month  in  the  c:on>ments  section  of 
Ihe  TEUC  ETA  51.i9  report.  This  total  should 
be  the  sum  of  new  TEUC-A  determinations 

.  for  n!c,ent  exhaustees  (of  regular    ^li'i^'onal 
or  extended  benefits,  as  appro  .riate)  plu-  the 
redeterminations  of  existing    r  previousK 
exhausted  TEUC/TEUC-X  c:l  urns. 

The  .separate  financ:ial  state  ■;  report 
(Standard  Form  209)  for  admit.' »lraliv<' 
grants  and  costs  a.sso<;iated  with  the  tEUC 
program  is  to  inc:lude  costs  as.sociated  with 
this  extension  related  to  displac:ed  airline 
and  related  workers  (TEUC-A  and  TEUC- 
AX). 

12.  Administrative  Funding.  The  pa\  ment 
of  TEUC-A  and  TEUC-AX  will  involve  an 
increa.se  in  c:laims  activity  and  one-time 
implementation  c:osts. 

a.  Claims.  The  111-3  report  will  compile 
workload  data  from  the' TEUC  versions  of  Ihe 
ETA  5159.  ETA  207.  and  ETA  5130.  In 


addition.  SWAs  should  enter  Ihe  number  of 
monetary  redeterminations  in  column  (a)  of 
line  12,  and  a  minutes  per  unit  value  of 
05.000  in  colnmn  (b). 

b.  Implementation  Sttpplemental  Budget 
Requests  (SBRs).  SWAs  may  submit  an  SBR 
for  reimbursement  of  TEUC-A 
implementation  costs.  SBRs  should  be 
limited  lo  one-time  c:osls  for  the  items  listed 
below  that  are  attributable  to  implementation 
of  TEUC-A: 
(f)  Forms  and  supplies  (e.g..  printed  notices 

mailed  to  exhaustees) 

(2)  Computer  programming 

(3)  Training  and  travel  * 

(4)  Public  notic:es  on  television,  radio,  or  in 
the  newspapers 

(5)  Overhead  related  only  to  the  above 
C^alculations  for  c:osts  of  SWA  staff  and 
c:ontrac:tors  should  be  shown  in  ac:cordance 
with  the  SBR  instruc:tions  in  ET  Handbook 
No.  336.  Costs  for  SWA  staff  should  be 
included  only  if  they  are  for  overtime  or  if 
the  positions  were  bai;k-filled. 

13.  OMB  Approval.  The  reporting 
instructions  for  the  TEUC  program  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  OMB  Approval  No. 
1205-0433.  expiratign  dale  December  31, 
2004.  However,  OMB  approval  is  being 
sought  for  approval  of  Ihe  burden  hours 
as.sociated  with  the  request  for  employer 
information  that  is  nec.essary  for  determining 

■eligibility  for  TEUC-A.  ETA  will  notify  states 
upon  OMB  approval. 

14.  Action  Required.  Administrators  are 
requested  to  provide  this  information  and 
instructions  to  the  appropriate  staff. 

15.  Inquiries.  Direct  questions  to  the 
appropriate  regional  office. 

16.  Attachment  A:  Text  of  Section  4002. 
Public  Law  108-11  ' 

Attachment  B:  Questions  and  Answers 
Attachment  C:  List  of  Certified  Air  Carriers 
Attachment  D:  Sample  Employer  Notic:e 

Attachment  B  to  UIPL  No.  30-02.  Change  2— 
Questions  and  Answers 

/.  Administrative 

a.  Question:  \re  new  agreements  between 
the  state  and  the  Department  of  Labor 
nec.essary  for  this  extension'/ 

Answer:  No.  The  existing  agreement 
remains  in  effect. 

b.  Question:  What  is  the-firsi  week  payable; 
under  this  extension  for  TEUC-A'? ' 

Ansiver:T\\e  first  week  payable  is  the  first 
week  whic:h  begins  after  April  16.  2003. 

c.  Question:  What  is  an   "air  c:arrit;r"  fcjr 
purposes  of  TEUC-A':* 

Answer:  A  qualifying  air  c:arrier  is  "an  aii; 
carrier  that  holds  a  c:erlific:ate  issued  under 
c:hapler411  of  title  49.  U.S.C.  "  That  sec:tion 
provides  that  an  air  c:arri(;r  may  pro\  ide  air 
transportation  only  if  it  holds  a  c  itrtificate 
i.ssued  under  c:hapter  41 1 .  Certificates  may  be 
issued  for  charter  air  c:arric;rs  and  all-c:iugo  air 
transportations.  See  AltachmenI  C  for  a 
fisting  of  all  c:erlific;d  air  c:arriers. 

d.  Question:  How  will  stales  determine  if 
the  individual  has  "qualifying  employment'.'" 


'  AltncluiKMil  A  is  ii\  nilalili:  in  llm 
II  MH.iyniLlonfsi-itirHy.iinlrlii.'im  Wi-li  siti>  iiinli;r 
Dirwrtivcis/Aclvi.surie.s.  * 


Answer:  Unlike  other  emergency 
extensions,  including  the  basic:  TEUC 
program,  for  TEUC-A  it  will  be  nec:essary  lo 
verify'  whether  al  least  one  ba.se  period 
employer  provided  qualifying  employment. 
We  have  prepared  and  attac:hed  a  diafi  form 
that  SWAs  may  ele<:t  to  use  in  c:ontac:ling 
employers  (See  Attachment  D). 

The  employer's  failure  to  respond  lo  the 
notic:e  does  not  absolve  the  agenc:\  from  the 
responsibility  to  pursue  Ihe  nec;essary 
information  to  verify  the  qualifv  ing 
employment.  The  c:laimrint's  statement  may 
be  evaluated  if  the  employer  does  not 
respond,  but  the  state  must  meet  the;  same 
standards  required  for  an\  nonmonetary 
determination  as  slated  in  the  Sec:relar\  of 
Labor's  "Standards  for  ("laim 
Determinations  ".  Pari  V  of  Ihe  Employment 

Sec:uril\-  Manual.  This  inc:ludc;s  gathering 

evidentiary  fac:ls  rather  than  c:ciiu:lusions. 
gixing  the  claimant  a  reasonable  opportunit\' 
to  provide  inf>'.,ii<i(i.  i  when  requested  lo  do 
so.  and  obtaning  the  information  promptly 
so  that  ben  fits  will  not  i  e  unduly  delaved. 

2.  Claiman.  •;  Potentially  Eligible  for  TEl  C 
Benefits  Uni.  r  This  F^  .ension 

a.  Question:  What  is  Ihe  u.niver.se  of 
claimants  who  are  potentially  eligible  for 
TElKl-A  under  this  extension? 

An.swer:  All  claimants  that  meet  the; 
definition  of  "eligible  individual"  as  delhied 
by  Public:  Law  108-11  and  otherwise  meet 
the  requireh'  iits  tor  .■  TEL'C  benefit 
extension. 

b.  Que.st  on:  Does  the  i  xtended  period  for 
which  TEl  C-A  is  payal  le  apply  to  all  TEUC 
claims'.' 

Answer:  No-.O.:!;.   fEUC-A  and  TEUC-AX 
are  payable  during  llie  extended  period 
ending  with  Ihe  last  week  beginning  on  or 
before  December  26.  2004. 

c.  Question:  Does  an  individual  who  was 
separated  from  a  C(;rtifi<!d  air  carrier  prioi  lo 
Septembt;r  11.  2001.  salisfv  Jhe  definilioo  of 
an  "eligible  individual"? 

Answer:  No.  The  definition  of  an  "eligible 
indixidual"  inc:lucles  a  requirt;ment  that  (4ie 
indixidual's  regular  benefits  for  the 
"applicable  benefit  year"  be  parliallv  or 
wholly  basi;d  on  "c|uafil\  ing  employment." 
To  be  deemed  "c|ualil\'ing  emplciv  nienl."  the 
separation  from  sue  h  (;mploymenl  nuist  have; 
oi:c:urred  on  or  aftc;r  Si!ptc;mber  1 1.  2001 
bec:ause  of:  (1)  r4;cluc1ii>ns  in  serv  ic;e  by  an  air 
carrier  a.s  a  result  of  a  terrorist  attac:k  on  the 
United  States  on  .Seplember  11.  2001.  or 
security  ineasuv  '   '  "n  in  rcsjionsi;  lo  suc:h 
atlac:k:  (2)  a  c  iosureot .  i  airport  in  the; 
United  Slat  -s  as  a  result   if  suc:h  l(;rroris1 
ac:tion  or  sc  urity  measu   ;:  or  (3)  a  milil.iry 
c:onnic:t  wit.   Iraq  that  h  ..'i  IxH^n  aulhoriziid  by 
Congress. 

d.  Question:  Doc;s  an  indiv  idu'al  who 
satisfies  the;  definition  of  "eligible 
indix'iduril  "  bul  xvlio  i'\liausli;cl  TEUC  in  lune 
2002  and  is  still  unemployed  |)olentiallx 
qualify  for  benefits  under  this  e\ti;nsionV 

Ansu  (.•/■;  ^'(!s. 

e.  Question:  Doi;s  an  "c-ligible  individual"  ' 
with  inlerxening  employini;nt  sinc:e 
separation  from  "qualifx  ing  employ  mi;nt"  ■ 
whotloes  not  cpialify  for  a  nexx  regidar  cdaim. 
based  on  the  inlerxening  emplox  nienl. 
continue  to  meet  the  definition  of  an 
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"eligible  individual"  for  purposes  of  this 
extension? 

Answer:  Yes. 

f.  Question:  Does  an  individual  who  is 
separated  from  an  air  carrier  or  from 
otherwise  qualifying  airline  related 
employment  but  whose  regular  benefits  were 
not  based,  in  whole  or  in  part,  on  such 
employment,  meet  the  definition  of  an 
"eligible  individual"  for  purposes  of  TEUC- 
A? 

Answer:  No.  To  meet  the  derinition  of  an 
"eligible  individual"  for  purposes  of  TEUC- 
A.  the  claimant's  regular  benefits  must  have 
been  based,  in  whole  or  in  part,  on 
"qualifying  employment."  In  the  case 
described,  there  is  no  "qualifying 
employment"-in  the  base  period. 

.7.  Applicable  Benefit  Year  for  Airline  and 
Related  Workers  TEi'C  Extension  Purposes 

a.  Question:  Does  an  individual  with  a 
prior  benefit  year,  where  regular  benefits 
were  based  on  "qualifying  employment," 
who  is  eligible  for  regular  benefits  in  a 
subsequent  benefit  yoar  have  the  option  to 
re<:eive  TEUC-A  bastid  on  the  first  benefit 
year? 

Answer:  No.  An  individual  with  existing 
entitlement  to  regular  compen.sation  is  not  an 
exhaustee  for  TEUC-A  purposes. 

4.  Monetary  Eligibility 

a.  Question:  What  is  the  maximum  Amount 
of  TEUC-A  benefits  available  to  an  "eligible 
individual?" 

Answer:  Basic  TEU(--A  entitlement  for 
"eligible  individuals"  will  be  determined  as 
the  lesser  of  150  percent  of  the  MBA  of 
regular  benefits  payable  to  the  individual 
during  the  benefit  year  or  39  times  the 
individual's  AVVBA  payable  during  the 


benefit  year  for  a  week  of  total 
unemployment.  If  the  state  includes 
dependents'  allowances  in  the  calculation  of 
the  weekly  benefit  amount  (WBA)  for  regular 
benefits,  the  same  rule  applies  to  the 
c:alculation  of  TEUC-A  benefits.  If  the  slate' 
calculates  dependents'  allowances  separate 
from  the  WBA.  the  state  will  apply  the  same 
rule  to  the  determination  for  TEUC-A. 

The  TEUC-A  account  of  an  individual 
exhausting  basic  TEUC-A  with  payment  for 
a  week  of  unemployment  beginning  after 
April  10.  200.1.  and  during  an  extended 
benefit  (EB)  period  or  TEUC-X  period  in  the 
slate,  will  be  augmented  by  an  amount  equal 
to  one-third  ('/•)  of  the  basic  TEUC-A 
amount. 

b.  Qi/es/;on.- When  an  "eligible  individual" 
is  in  i:urrent  claim  status  with  an  existing 
basic  TEUC  or  TEUC-X  balance  what  should 
the  state  do? 

Answer:  The  SWA  will  is.sue  a  TEUC-A 
monetary  redetermination  to  each  "eligible 
individual"  who  has  an  existing  TEUC 
balance,  as  of  the  effective  date  of  TEUC-A. 
in  an  amount  that  is  the  lesser  of  150  percent 
of  the  regular  benefit  MBA  or  39  times  the 
AVVBA.  All  TEUC  benefits,  including  TEUC- 
X.  previously  paid  will  reduce  the  available 
basic  TEUC-A  balance  available.  The 
available  balance  attributable  to  the 
redetermination  is  payable  for  weeks  of 
unemployment  beginning  after  Apr)!  16. 
2003.  Any  TEUC-X  previously  paid  becomes 
basic  TEUC-A  payments  under  the 
redetermination. 

c.  Question:  When  an  "eligible  individual" 
has  exhausted  basic  TEUC  prior  to  the 
effective  date  of  this  extension,  what  should 
the  slate  do  other  than  providing  notification 
of  the  extension? 


Answer:  When  this  claimant  files  an 
additional  or  reopened  claim,  the  SWA  will 
issue  a  basic  TEUC-A  monetary 
redetermination  in  an  amount  that  is  the 
lesser  of  150  percent  of  the  regular  benefit 
MBA  or  39  limes  the  AWBA.  All  TEUC 
benefits  previously  paid  will  reduce  the 
available  TEUC-A  bafance  available.  The 
basic  TEUC-A  balance  available  as  a  result 
of  the  redetermination  is  payable  for  weeks 
of  unemployment  beginning  after  April  16,  ^ 
2003. 

d.  Question:  When  an  "eligible  individual" 
has  exhausted  TEUC-X  prior  to  the  effective 
date  of  this  extension,  what  should  the  state 
do  other  than  providing  notification  of  the 
extension? 

Answer:  When  this  claimant  files  an 
additional  or  reopened  claim,  the  SWA  will 
issue  a  TEUC-A  monetary  redetermination  in 
the  amount  of  the  lesser  of  150  percent  of  the 
regular  benefit  MBA  benefit  amount  or  39 
times  the  AWBA  effective  for  weeks  of 
unemployment  beginning  after  April  16, 
2003.  All  basic  TEUC  and  TEUC-X  benefits 
previously  paid  will  reduce  the  available 
TEUC-A  balance  available  and  are 
considered  basic  TEUC-A  payments.  The 
basic  TEUC-A  balance  available  as  a  result 
of  the  redetermination  is  payable  for  weeks 
of  unemployment  beginning  after  April  16, 
2003. 

e.  Question:  Can  TEUC-AX  augmentations 
continue  to  be  made  during  the  transition 
period? 

Ansn-er:  No. 

f.  Question:  Can  a  new  TEUC-A  monetary 
determination  be  issued  effective  for  a  week 
ending  on  or  after  December  29.  2003? 

Answer:  No.  ■;  ' 
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Attachment  C  to  UIPL  No.  30-02,  Change  2 

Certified  Air  Carriers 


Carrier 

Address 

City 

State 

Zip 

Telephone 

ABX  Air,  Inc. 
d/b/a  Airborne  Express,  Inc. 

145  Hunter  Dnvc,  Airtx)me  Air 
Parte 

Wilmington 

OH 

45177 

937-382-5591 

Active  Aero  Charter 

•see  USA  Jet  Airlines* 

Aero  Micronesia,  inc. 
d/b/a  Asia  Pacific  Airlines 

1 56  Diablo  Road,  Suite  20.^ 

Danville 

CA 

94526 

Aerodynamics 
Incorporated 

6544   Highland  Road, 
P.O.    Box  270100 

Waterford 

MI 

48327 

248-666-3500 

Air  Micronesia,  Inc. 

Box  8778-G,  A.B  Won  Pal  Intl 
Airport 

Tamuning 

GU 

%931 

671-646-5125 

Air  Midwest,  Inc. 
d/b/a  US  Airways  Express 

Box  7724,  22.10  Air  Cargo 
Road 

Wichita 

KS 

67209 

316-942-8137 

Air  Transport  international  LLC 

One  Cantiell  Center 
2800CantrellRd.    . 

Linle  Rock 

AR 

.72202 

501-615-3500 

Air  Wisconsin  AirNaes  Corp- 
d/b/a  AirTraa  JctConncct 
d/b/a  United  Express 

W6390  Challenger  Drive.  Suite 
203 

Appleton 

Wl 

54915 

920-739-5123 

AirlMimc  Express,  lac. 

•see  ABX  Air* 

Air-S«rv.,    Inc.   d/b/« 
AirServ 

d/b/a  Indigo.    L.L.C. 

d/b/a  Indigo  Corporate 
Jet  Airline 

d/b/a  MewWorldAir 
Holdings 

44S  H.    Wells  Street, 
Suite  203 

Chicago 

IL 

60610 

312-467-1545 
\   - 

AirTran  Airways,  lac. 

9955  AirTran  Blvd 

Oriando 

n. 

32827 

407-251-5558 

AirTraa  JetCoaacct 

•see  Air  Wisconsin* 

Alaska  Airiiaes,  lac. 

Box  68900  Sea-Tac  Intl  Airport 

Seanle 

WA 

98168 

206-433-3200 

Alaska  Central  Exprrss,  Inc. 

355 1  Postmark  Drive 

Anchorage 

AlC 

99517 

907-245-023 1 

Alaslia  Juneau  Aeronaatics,  inc. 
d/b/a  Wings  of  Alaska 

8421  Uvingston  Way 

Juneau 

AK 

99801 

907-789-9863 

Alaska  Seaplane  Service,  LLC 

1873  Shell  Simmons  Drive 

Juneau 

AK 

99801 

907-789-7880 

Allegheny  Airlines,  Inc. 
d/b/a  US  Airways  Express 

BIdg  601  Harrisburg 
International  Airport 

Middletown 

PA 

17057 

717-948-5400 

AllegUat  Air,  Inc. 

4955  East  Andersen  Avenue, 
Suite  120 

Fresno 

CA 

93727 

559-455-5715 

Aloha  Airiiaes,  Inc. 

Box  .30028 

Honolulu 

HI 

96820 

808-836-4101 

America  Rising 

•see  Glenwood  Aviation^ 

America  West  Airlines,  inc. 

4000  E.  Sky  Hattwr  Blvd. 

Phoenix 

AZ 

85034 

602-693-0800 

America  West  Express 

•see  Freedom  Airlines^ 

America  West  Express 

•see  Mesa  Airlines^ 

American  Airiiaes 

•see  TWA  Airiines^ 

*- 

American  Airlines,  Inc. 

Box  6I%I6,MD  5621     . 
4330  Amon  Carter  Blvd. 

DFW  Airport 

TX 

75261 

8l7-%3-l2.34 

American  Connection 

•see  Trans  Stales  Airlines^ 

American  Eagle 

•see  Executive  Airlines* 

American  Eagle  Airiines,  lac. 

Box  619616.  MD  5475 

DFW  Airport 

TX 

75261 

972-425-1500 

American  Intcrnatioaal  Airwavs 

•see  Kalitta  Air* 

American  Trans  Air 

•see  ATA  Airlines^ 

498  SW  34th  Street 

Ft  L.auderdale 

FL 

33315 

954-359-0077 

Aneristar  Air  Cargo, 
Inc. 

4400  Glenn  Curtiss 
Drive,    Suite  202 

Addison 

TX 

75001 

972-248-2478, 
ext .    9375 

Arctic  Circle  Air  Service,  inc. 

Box  190228 

Anchorage 

AK 

99519 

907-243-1.380 

Arctic  Traasporution  Services, 
inc. 

5701  Silverado  Way.  Unit  L 

Anchorage 

AK 

99518 

907-562-2227 

Arrow  Air,  Inc. 
d/b/a  Arrow  Air 
d/b/a  Fine  Air 
d/b/a  Fine  Air  Services 
d/b/a  Fine  Airlines 

2261  NW  6/"  Ave.  BIdg  700 

Miami 

FL 

33122 

305-871-6606 

Asia  Pacific  Airlines 

•see  Aero  Micronesia,  Inc.* 

ATA 

•see  Amencan  Trans  Air* 

ATA  Airiines,  lac. 
d/b/a  ATA 
d/b/a  American  Trans  Air 

Box  51609,  Indianapolis  Int1 
Airport 

Indianapolis 

IN 

46251 

317-247-4000 
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Atlantic  Coast  Airlines.  Inc. 
d/b/«  Delta  Connection 
d/b/a  United  Express 

5 ISA  Shaw  Road 

Sterling 

VA 

20166 

703-925-6000 

Atlantic  Coast   J«t,    LLC 
d/b/a  D«lta  Connection 

5 ISA  Shaw  Road 

Dulles 

VA 

20166 

703-925-6000 

Atlantic  Southeast  Airlines,  inc. 

100  Hansfield  Center  Parkway. 
Suite  800 

Atlanta 

GA 

30354 

404-766-1400 

Atlas  Air.  Inc. 

538  CommonN  Dnve 

Golden 

(() 

80401 

303-526-5050 

Baker  Aviation,  Inc. 

Bnx  708 

Koi/ebi)e 

AK 

99752 

907-442-3108 

Bellair.  Inc. 

Box  60.1 1 1 

Fairbanks 

AK 

99707 

W7-457-8359 

B«rine  Air.  Inc. 

IJox  1650 

Nome 

AK 

99762 

907-443-5464 

Bidzy  Ta  Hot'  Aana.  Inc. 
d/l»/a  Tanana  Air  -Service 

Box  60713 

Fairbanks 

AK 

99706 

907-474-0301 

Bif>  Sky  Transportation  Co. 
d/b/a  Bif!  Sky  Airlinev  Inc. 
d/b/a  Northwest  Airlink 

160!  Aviaiion  Place 

Billings 

MT 

59105 

406-245-9449 

BNJ  Charter  Company 
L.L.C. 

130  Signature  Way 

East   Granby 

CT 

06026 

860-292-1191 

Boston-Maine  Airways 
Corp. 

d/b/a   Pan  A^  Clipper 
Connection 

Pease    International 

Tradeport, 

14    Aviation   Avenue 

Portsmouth 

NH 

03801 

603-766-2000 

Brendan   Airways,     LLC 

d/b/a   USA   3000 
Airlines 

335  Bishop  Hollow  Road,  Suite 
100 

Newtow 
Square 

PA 

19073 

610-325-1280 

Camai  Air 

•see  Vjllajje  Aviation* 

Cape  Smvthe  Air  Service.  Inc. 

Box  549 

Barrovk 

AK 

99723 

907-852-8333 

Capital  Car|;o  International 
Airlines,  Inc. 

6200  Hazelline  National  Dr 
Suite  100 

Orlando 

FL 

32822 

407-855-2004 

Caribbean   Sun  Airlines, 
Inc. 

580   SW   34'    Street, 
Suite    580 

Ft  l.auderdale 

FL 

33315 

954-359-7846 

Casino  Express  Airlines 

•see  TtM  fcnierpnses* 

CCAir,  Inc. 
d/b/a  Piedmont  Charter 
d/b/a  Piedmont  Commuter 
d/b/a  IIS  Airways  Express 

Box  19929 

Charlotte 

N(" 

28219 

704-359-8W0 

Centurion  Air  Cargo,  Inc. 

1 800  NW  89'"  Place 

Miami 

n 

33172 

305-392-2593 

<'hanipiun  Air 

•see  Grand  Holdings^ 

Charter  America 

•sec  Custom  Air  1  ransp«)n^ 

Comair,  Inc. 
d/b/a  Delta  Connection 

Box  75021,  Cincinnati' 
Northern  Ky  Infl  Airport 

Cincinnati 

OH 

45275 

606-767-2550 

Continental  Airlines.  Inc. 

1600  Smith  Si.  19th  Floor 

Houston 

TX 

77002 

713-324-5468 

Continental  Connection 

•see  Sky  West  Airlines^ 

Continental  Express 

•see  ExpressJei  Airlines^ 

Continental  Micronesia,  Inc. 
d/b/a  Continental/Air  Micronesia 

Guam  Ini'l  Airpon 
PO  Box  8778 

Tamuning 

GU 

96931 

671-647-6595 

Custom  Air  Transport,  Iik. 
d/b/a  Charier  America 

3305  SW9ih  Ave  Jnd  Fl 

Ft  Lauderdale 

FL 

33315 

954-523-4211 

Daystar  Airways,  Ltd. 
d/b/a  Nevis  Express 

l470Seppala  Drive 

Nome 

AK 

99762 

907-443-5919  (fax) 

Delta  Air  Lines,  Inc. 
d/b/a  DelU  Express 
d/b/a  Sonc 

Box  20706.  Hartsricld-Atlania 
Ini'l  Airport 

Atlanta 

(iA 

30320 

404-715-2600 

Delta  Connection 

•see  Atlantic  t  oasl  Airlines^ 

Delta  Connection 

•sec  Ailaniic  (oasl  Jei^ 

Delta  C  onnection 

•see  Comair^ 

Delta  Connection 

•see  SkyWcsi  Airlines* 

Delta  Express 

•see  Delia  Air  lines* 

DHL  Airways.  Inc. 

d/b/a  DHL  Worldwide  Express 

333  Twin  D«)lphm  Drive 

Redwood  C  'v 

(    . 

94065 

415-593-7474 

Eagle  Canyon  Airlines,  Inc. 
d/b/a  Scenic  Airlines 

275  basi  Tropicana  Avenue 
Sie.  220 

Las  Vegas 

NV 

89109 

702-736-3333 

Eagle  Jet  Charter,  Inc. 
d/b/a  Eagle  Air 
d/b/a  Scenic  Airlines 

275  East  Tropicana  Avenue 
Sie  130 

Las  Vegas 

NV 

89  lO'^ 

702-736-1182 

Empire  Airlines,  Inc. 

2115  GovemriKnl  Way 

Coeurd'Alepe 

ID 

83814 

208-667-5400 
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ft 

Era  Aviation,  Inc. 
d/b/a  Era  Classic  Airiines 
d/b/a  Era  Helicopters 

6160Carl  Brady  Dnve 

Anchorage 

AK 

99502 

907-248-4422 

Evergreen  International  Airlines, 
Inc. 

3850  Three  Mile  Lane 

McMinnvillc 

OR 

97128 

503-472-001 1 

Everts  Air  Alaska 
Everts  Air  Cargo 

*see  Taionduk  Outfitters* 

Executive  Airliiies,  Inc. 
d/b/a  American  Eagle 

Box  38032  Aiipon  Station 

San  Juan 

PR 

00937 

787-253-6401 

Express  One  International,  Inc. 

8051  Jelslar  Drive.  Suite  180 

Irving 

TX 

75063 

214-902-2500 

■ 

Exprcss.net  Airlines,  LLC 

101  Aviaiion  Dr.  N 

Naples 

FL 

34104 

941-4.^0-7080 

ExpressJet  Airlines,  Inc. 
d/b/a  Continental  Express 

1600  Smith  St.,  Suite  1 100 

Houston 

TX 

77002 

713-324^21 

^ 

F.S.  Air  Service,  Inc. 

6121  S  Airpark  Place 

Anchorage 

AK 

99502 

907-248-9595 

• 

Falcon  Air  Express,  Inc. 

7270  N.W.  12th  Street.  Suite 
680 

Miami 

FL 

33126. 

305-592-5672 

Federal  Express  Corporation 

2005  Corporate  Avenue.  Thind 
Floor 

Memphis 

TN 

38132 

901-395-3.367 

Fine  Air/Fine  Airlines/ 
Fine  Air  Services 

•see  Arrow  Air* 

■ 

Flight  Alaska,  Inc. 
d/b/a  Yute  Air  Alaska 

Box  190169 

Anchorage 

AK 

99519 

907-342-3009    • 

- 

Florida  West  International 
Airways,  Inc. 

7500  NW  25lh  Street.  Suite 
237.  PO  Box  025752 

Miami 

FL 

33J02 

305-341-9000 

Forty  Mile  Air.  Ltd. 

Box  539 

Tok 

AK 

99780 

907-883-5191 

, 

Freedom  Airlines,    Inc. 

d/b/a  America  West 
Express 

5605    N.    MacArthur 
Blvd. ,    Suite    1062 

Irving 

TX 

75038 

602-797-1951 

' 

Frontier  Airlines,  Inc.  , 

12015  East  46th  Avenue,  Suite 
200 

Denver 

CO 

802.39 

303-371-7400 

Frontier  FIving  Service.  Inc. 

3820  University  Avenue 

Fairbanks 

AK 

99709 

907-474-0014 

Frontier  Jet  Express 

•see  Mesa  Airlines^ 

Gemini  Air  Cargo,  Inc. 

44965  Aviation  Dr.  . 

Dulles 

VA 

20166 

703-260-8100 

9 

Glenwood  Aviation,    LLC 
d/b/a  America  Rising 

3060   Washington   Road 
(Rt.    97)' 

Glenwood 

MD 

21738 

301-854-685C 

Grand  Holdings,  Inc. 
d/b/a  Champion  Air 

8009  34th  Ave..  South. 

Suite  700 

Bloominglon 

MN 

55425 

612-814-871K 

Grant  Aviation,  Inc. 

Box  92200 

Anchorage 

AK 

99509 

907-278-7025 

Great  Plains  Airlines 

•see  Ozark  Air  Lines 

GulFand  Caribbean  Cargo,  Inc. 
d/b/a  Gulfand  Caribbean  Air 

1 100  Lee  Wagener  Blvd.  Suite 
317 

Ft.  Lauderdale 

FL 

33315 

954-359-7776 

Hageland  Aviation  Services.  Inc. 

Box  220610 

Anchorage 

AK 

99'>22 

907-522-8684 

Hawaiian  Airlines.  Inc. 

Box  30008 

Honolulu 

HI 

%820 

808-835-3700 

Hooters  Air 

•see  Pace  Airlines* 

Horizon  Air  Industries,  Inc. 
d/b/a  Horizon  Air 

19521  International  Blvd 

SEATAC 

WA 

98188 

206-241-6757 

lliamna  Air  Taxi,  Inc. 

Box  109 

lliamna 

AK 

99606 

907-571-1248 

. 

Indigo  Corporate  Jet  AiHine 

•see  AirServ^ 

Indigo.  L.L.C. 

♦see  AirServ* 

Inland  Aviation 
Services,    Inc. 

P.O.    Box    244 

Aniak 

AK 

99557 

907-675-4624 

Island  Air  Service 

•see  Redemption,  Inc. 

,' 

JetBlue  Airways 
Corporation 

80-02    Kew  Gardens 
Road 

Kew  Gardens 

NY 

11415 

718-286-7900 

Kalitta  Air,    L.L.C. 

d/b/a   American 
International  Airways 

818   Willow  Run 
Airport 

Ypsilanti 

MI 

48198 

734-484-0088 

Katmai  Air,  LLC 
d/b/a  Katmai  Air 

45.50  AincraH  Dnve 

Anchorage 

AK 

99502 

907-243-5448 

Kitty  Hawk  Aircargo,  Inc. 

Box  61.2787.  1515  W.  20th 
Street 

DFW  Inti  AP 

TX 

75261 

972-456-2200 

_ 

L.A.B.  Flying  Service,  Inc. 

Box  272 

Haines 

AK 

99827 

907-766-2222 

_ 

Larry's  Flying  Service,  Inc. 

Box  2348 

Fairbanks 

AK     . 

99707 

907-474-9169 

_ 

Lynden  Air  Cargo,  LLC 

6441  South  Airpark  Place 

Anchorage 

AK 

99502 

907-245-0641 

Mesa  Airlines,  Inc. 
d/b/a  America  West  Express 
d/b/a  Frontier  Jet  Express 
d/b/a  US  Airways  Express 

410N.  44th  St..  Suite  700 

Phoenix 

AZ 

85008 

602-685-4010 

V 
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Mesaba  Aviation.  Inc. 
d/b/a  Mesaba  Airlines 
d/b/i  Mrsaba  Norlhwnl  Airlink 

7501  26th  Avenue.  St>ulh 

Minneapolis 

MN 

55450 

612-726-5151 

M«lroJ(l 

•see  US  Airways* 

Miami  Air  International,  Inc. 
d/b/a  QCI 
d/b/a  Quest  Camo  International 

Box  660880 

Miami  Springs 

Fl. 

33266 

305-876-3600 

Midway  Airlines  Corp. 

5151  McCnmrriDn  Parkway 

Momsville 

N( 

27560 

916-595-6030 

Midwest  Airlines,  Inc. 
d/b/a  MidMrst  Express  Airlines 

6744  South  Mowcll  Avenue 

Oak  C  reek 

Wl 

53154 

414-570-4000 

Midwest  Connect 

•sec  Skyway  Airlines* 

Midwest  Express  Airlines 

•see  Midwest  Airlines* 

M>  Airlines,  LLC 
d/b/a  Sun  Country  Airlines 

2520  Pilot  Knob  Road.  Suite 
250 

Mendoia  Heights 

MN 

55120 

612-681-3900 

National  Airlines,  Inc. 

6020  Spencer  Street 

1  as  Vegas 

NV 

891 19 

702-944-2842 

Nevis    Express 

•see  Daystar  Airways^ 

NewVNorldAir  Holdingv  Inc. 

•see  AirServ^ 

North  American  Airlines,  inc. 

BIdg  75.  JFK  Inti  Airpon. 
Suite  250 

Jamaica 

NY 

1 1430 

718-656-2650 

Northern  Air  Cargo,  inc. 

3900  W  Intehiational  Airport 
Road 

Anchorage 

AK 

99502 

907-243-3331 

Northwest  Airlines,  inc. 

5101  Northwest  Dnve 

St.  Paul 

MN 

55111 

612-726-2111 

Northwest  Airlink 

•see  Big  Skv  Transportation^ 

Olson  Air  .Service,  Inc. 

Box  142.  NE  Ramp.  Airport 

Nome 

AK 

99762 

907-443-2229 

Omni  Air  Express 

•see  Omni  Air  International^ 

Omni  Air  Inlernational.  Inc. 
d/b/a  Omni  Air  Express 

Box  582527.  Tuls.!  IntM  Airport 

Tulsa 

OK 

74158 

918-836-5393 

Osark  Air   Linen,    Inc. 
d/b/a  Oreat   Plaina 
Airlines 

6501    E.    Apache 

Street . 

Tulsa   International 

Airport 

Tulsal 

OK 

74115 

918-835-3500 

Pace  Airlines,  inc. 
d/b/a  Hooters  Air 

3800  Nonh  Liberty  Street 

Winston-Sjiem 

N( 

27102 

800-548-1978 

Pacific  Winjs,  L.L.C. 

PC  Box  791537 

Paia 

III 

96779 

808-873-0877 

Pan  Am  Clipper  Connection 

•see  Boston-Maine  Airways* 

Pan  American  Airways  Corp. 

14  Aviation  Avenue.  Pease 
Iniemaiional  Tradeport 

Portsmouth 

NH 

03801 

603-766-2000 

Penair 

•see  Peninsula  Airways^ 

Peninsula  Airways,  Inc. 
d/b/a  Penair 

6100  Boeing  Avenue 

Anchorage 

AK 

99502 

907-243-2485 

Piedmont  Charter/Cnmmuler 

•see  CCAiif* 

Planet  Airways,  Inc. 

7380  Sand  Uke  Road.  Suite 
350 

Orlando 

FL 

32819 

407-363-1800 

Polar  Air  Cargo,  Inc. 

15ih  Floor.  IOO(Veangate 

long  Beach 

(A 

90802 

562-436-7471 

Promcch,  Inc. 
d/b/a  Promcch  Air 
d/b/a  Seaborne  Seaplane 

Adventures 

1515  Tongass  Avenue 

Ketchikan 

AK 

99901 

907-225-3845 

QCI 

•see  Miami  Air  Inlemational^ 

Quest  Cargo  International 

•see  Miami  Air  International^ 

Redemption,  inc. 
d/b/a  Island  Air  Service 

PC  Box  125 

Kodiak 

AK 

9%15 

907-486-6196 

Reliant  Airlines,  Inc. 

Willow  Run  Aiipon.  Box  827 

Ypsilanti 

Ml 

48198 

734-483-3616 

Ryan  Inlernational  Airlines,  inc. 
d/b/a  SunTrips 

266  N  Mam 

Wichita 

KS 

67202 

316-265-7400 

Scenic  Airlines 

•see  Eiagle  Canyon  Airlines^ 

Scenic  Airlines 

•see  F.aple  Jet  Charter* 

Seaborne  Airlines 

*see  Seabtime  Virgin  Islands* 

Seaborne  Seaplane  Adventures 

*see  Promcch* 

Seaborne  Virgin  Islands,  Inc. 
d/b/a  Seaborne  Airlines 

34  Strand  Street 

Christiansted.  St 
Croix 

US 
VI 

00820 

340-773-5991 

Servant  Air,  Inc. 

PC  Box  91186 

Fairbanks 

AK 

99706 

907-456-3140 

Shuttle  America  Corporation 
d/b/a  IS  Airways  Express 

11102  West  PenmeterRoad 

Ft  Wayne 

IN 

46819 

260-179-6200 

Sierra  PaciTic  Airlines,  iiK. 

7700  North  Business  Park  Drive 

Tucson 

AZ 

85743 

520-744-1144 

Skagway  Air  Service,  Inc. 

Box  357 

Skagway 

AK 

99840 

907-983-2218 

Sky  King,  Inc. 

3600  Power  Inn  Road 

Sacra  mentr 

^■^ 

95826 

916-736-6821 
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Skyway  Airlines,  inc. 
d/b/a  Midwest  Connect 
d/b/a  Skyway  Airlines,  The 

Midwest  Airlines  Connection 
d/b/a  Skyway  Airlines,  The 

Midwest  Express  Connection 

1 190  W.Rawson  Avenue 

Oak  Ciwfk 

4. 

Wl 

• 

53154 

414-570-2300 

SkyWest  Airlines,  Inc. 
d/b/a  Continental  Connection 
d/b/a  Delta  Connection 
d/b/a  United  Express 

444  S.  River  Road 

St  George 

UT 

84790 

801-634-3000 

Smokey  Bay  Air,    Inc. 

P.O.     Box    4  57 

Homer 

AK 

99603 

907-235-1511' 

Song 

*see  Delta  Air  Lines* 

Southeast  Airlines,  Inc. 

12552  Belcher  Road 

Largo 

FL 

33773 

727-532-1632 

Southern  Air,    Iqc. 

4323   Eastpoint   Drive 

Columbus 

OH 

43232 

614-759-5000 

Southwest  Airlines  Co. 

Box  366 n.  2702  Love  Field 
Drive 

Dallas 

TX 

75235 

214-792-4000 

Spernak  Airways,    Inc. 

1707  Merrill   Field 
Drive 

Anchorage 

AK 

99501 

907-272-9475 

Spirit  Airlines,  Inc. 

1400  Lee  WapenerBlvd 

Ft  Lauderdale 

FL 

33315 

954-447-7%5 

Sun  Country  Airlines 

♦see  Sun  Country  Airlines* 

SunTrips 

•see  Ryan  International^ 

Sunworld  International  Airlines, 
Inc. 

207  Grandview  Drive 

Fori  Mitchell 

KV 

41017 

606-331-0091 

Tanana  Air  Service 

•see  Bidzy  Ta  Hot"  Aana^ 

Taquan  Air 

■  •see  Venture  1  ravel^ 

Tatonduk  Outfitters,  Limited 
d/b/a  Everts  Air  Alaska 
d/b/a  Everts  Air  Cargo 

Box  61680 

Fairbanks 

AK 

99706 

907-474-4699 

TEM  Enterprise,  inc. 
d/b/a  Casino  Express  Airlines 

976  Mountain  City  Highway 

FIko 

NV 

89801 

702-738-6040 

TPI  International  Airwavs,  inc. 

550  Connole  Street 

Brunswick 

GA 

31520 

912-262-9405 

TradeWinds  Airlines,  Inc. 

243-A  Burgess  Road 

Cireensboro 

NC 

27409 

910-668-7500 

Trans  Stales  Airlines,  Inc. 
d/b/a  American  Connection 
d/b/a  LIS  Airways  Express 

9275  Genaire  Drive 

St.  Louis 

MO 

63134 

314-895-8700 

Trans-Air-Link  Corporation 

3305  SW  9th  Ave  Ste  110 

Ft  Lauderdale 

FL 

33315 

954-523-2123 

>.  TransMeridian  Airlines,  Inc. 

680  Thorton  Way 

Lithia  Spnngs 

GA 

30122 

770-732-6901 

TWA  Airlines    LLC 

4  3  33    Amon   Carter 
Blvd. 

Ft .    Worth 

TX 

76155 

817-967-1254 

I'nited  Air  Lines,  Inc. 

Box  66919 

Chicago 

IL 

60666 

847-700-4000 

I'niled  Express 

•see  Air  Wisconsin  Airlines* 

Lnited  Express 

•see  Atlantic  Coast  Airlines* 

United  Express 

•see  SkyWest  Airlines* 

United  Parcel  .Service  Co. 

1400  N  Hurstbome  PkvKy 

Louisville 

KV 

400223 

502-329-3000 

UPS 

•see  United  Parcel  Service* 

US  Airwavs  Express 

*see  Air  Midwest* 

(  S  Airways  Express 

*see  Ailefihenv  Airiines* 

US  Airwavs  Express 

*see  CCAir* 

US  Airwavs  Express 

*see  Mesa  Airlines* 

US  Airwavs  Express 

•see  Shuttle  America  Airiines* 

US  Airways  Express 

*see  Trans  States  Airiines* 

US  Airwavs  Shuttle 

*see  US  Airways* 

US  Airways,  Inc. 
d/b/a  MetroJel 
d/b/a  US  Airways 
d/b/a  US  Airways  Shuttle 

2345  Crystal  Drive. 
Crystal  Park  4 

Ariington 

VA 

22227 

703-418-7000 

USA  .3000  Airlines 

*sec  Brendan  Airways* 

USA  Jet  Airiines,  Inc. 
d/b/a  Active  Aero  Charter 

2068  E  Street 
Willow  Run  Airpon 

Belleville 

Ml 

48111 

734-547-7200 

N  anguard  Airlines,  Inc. 

533  Mexico  City  Avenue 

Kansas  Citv 

MO 

64153 

816-243-2100 

Venture  Travel,    LLC 
d/b/a  Taquan  Air 

P.O.    Box    84  95 

Ketchikan 

AK 

99901 

907-225-8800 

Village  Aviation,  Inc. 
d/b/a  Camai  Air 

Box  787 

Bethel 

AK 

99559 

907-543-4040 

Warbelow's  Air  Ventures,  inc. 

Box  60649.  3758  S.  University 
Avenue 

Fairbanks 

AK 

99709 

907-474-05 1 8 

Westward  Airways,    Inc. 

250027   Airport 
Terminal    Street 

Scottsbluff 

NE 

69361 

308-220-3838 
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Wines  of  Alaska 

*see  Alaska  iuneau 
Aeronautics* 

World  Airwavs,  Inc. 

101  World  Drive 

Peachtree  City 

GA 

:?026') 

770-632-8240 

Wrixht  Air  Service,  Ik. 

Box  60142.  Kairbanks  Inl1 
Airport 

Fairbanks 

AK 

99700 

907-474-0502 

Yule  Air  Alaska 

•see  Flight  Alaska.  Inc  • 

Zaniop  International  Airlines,  inc. 

840  DctrDii-Willow  Run  Airport 

Ypsilanii 

Ml 

48198 

313^85-8900 
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Attachment  D  to  UIPL  No.  30-02,  Change  2 


Request   for  Employer  Information   -    (Sample) 


Employer  Name  euid  Address: 


Claimeuit  Name: 

Social  Security  Ntimber: 


The  above-named  claimant  has  filed  a  claim  for  Temporary  Emergency  Unemployment 
Compensation,  which  is  available  to  displaced  airline  and  related  workers.   To 
determine  this  individual's  eligibility,  we  need  information  from  you  concerning 
the  nature  of  your  business  and  the  cause  of  the  individual's  separation  from 
employment  with  you  during  the  following  period:   linsert  base  period] 

SECTION  I  -  TYPE  OF  EMPLOYMENT 

Please  answer  -yes"  or  "no"  to  the  following  questions/statements  and  also 
complete  Section  II  below: 

1.  If  you  are  an  Air  Carrier  with  a  certificate  issued  under  Chapter  411  of 
Title  49  of  the  United  States  Code,  check  "yes"  and  proceed  to  Section  II,. 

Yes  No  

2.  Does  this  company/business  have  facilities  on-site  at  an  airport  or  off -site 
nearby  that  are  integrally  connected  to  operations  at  the  airport?  Yes     No 


If  "yes"  describe 


3.   This  company/business  provides  one  of  the  following  to  an  airline  or  to  a 
supplier  or  upstream  producer  to  an  airline  for  the  airline's  use: 

a.   Value-added  production  processes,  including  final  asseirJDly,  finishing,  or 
packaging  of  articles.  yes     No' 


b.  Comporient  parts  or  other  articles. 

c.  Contreict  services. 


Yes 
Yes 


No 
No 


If  you  answered  "yes"  to  any  statement  above,  please  name  at  least  one  airline  or 

company  that  you  provided  the  product  or  service  to._ 

If  you  name  a  company,  please  name  at  least  one  air  carrier  they  supply. 


SECTION  II  -  REASON  FOR  SEPARATION 


1.   Was  the  above-named  individual  laid-off  because  of  a  loss  of  business,  in 
whole  or  in  part,  because  of: 

a.  The  reductions  in  airline  service  following  the  terrorist  actions  of 
September  11,  2001  or  resulting  security  measures.  Yes     No 

b.  The  closure  of  an  airport  in  the  U.S.  as  a  result  of  such  terrorist 
action  or  security  measures.  yes     No 


c.   The  conflict  with  Iraq. 


Yes 


No 


Please  provide  any  facts  supporting  your  answers.   Attach  additional  sheet  if 
necessary.  


Name : 


Title: 


Date: 
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BILLING  CODE  4510-3(M: 


Employment  and  Training  Administration 
Advisory  System 

.U.S.  Department  of  Labor.  Washington.  D.C. 
20210 

Clas-sification:  OVVS 


Corre.spondence  .symlx)!:  DHIO 
Date:  May  7.  2003 

Advisory:  Unemployment  Insuranc:e  Program 
Letter  No.  30-02.  Change  3. 
To:  All  State  Workforce  Agencies. 
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From  .Cheryl  Atkinson  .s/s.  Administrator. 

(Office  of  VVorkfori :»;  Security. 

SiibjiTt:  TemporHry  txlended 

Unemplovmiint  Compensation  (TEl'C:) 
Act  of  2002— Additional  TKLIC  for 
Displaced  Airlijie  and  Related  Workers. 

1.  Piirposf.  To  respond  t«  questions 
concerning  implcmenlalion  of  the  TEHC 
extension  for  displaced  airline  and  related 
workers. 

2.  Beff^nrnces.  Title  II  of  the  )oh  Creation 
and  Worker  Assistance  Act  of  2002  (The 
Temporarv  Exteutled  Unemployment 
Compensation  Act  of  2002).  Pid)lic  Law  107- 
147.  signed  by  the  President  on  March  9. 
2002;  Public  Law  lOH-1.  signed  by  the 
President  on  laruiarv  8.  200.1:  UIPL  No.  30- 
02  dated  |uiv  'k  2002:  UIPL  No.  .10-02. 
Change  1  dated  January  fl.  200;i:  UIPL  No. 
:iO-02.  Change  2  dated  April  2."».  200.1: 
Section  4002  of  Public  Law  108-11.  signed 
bv  the  President  on  April  Hi.  200:i:  Section 
205  of  the  Federal-State  Extended 
Unemployment  Compensation  .Act  of  1970. 
as  amended:  Section  2:i:i  of  the  Trade  Act  of 
1974:  20  CFR  Part  (il.i:  ET  Handbook  No. 
401:  ET  Handbook  No.  410. 

3.  Background.  This  advisory  continues  the 
Department's  guidance  concerning  the  TEUC 
program  extension  for  airline  and  related 
workers  (hereafter  referred  lo  .)s  TEl  IC-A)  by 
answering  questions  submitted  by  states.  The 
answers  address  specific  circumstances 
consistent  with  llic  Department's 
interpretation  of  St-(  tion  4002  of  Public  Law 
108-11  whitli  creates  special  rules  for 
determining  eligibility  for  TEUC-A.  Please 
note:  There  is  a  tviiographical  error  in 
Attachment  A  to  tMPL  No.  30-02.  C;hange  2. 
page  3.  Section  (3)  ADDITIONAL  WEEKS  OF 
BENEFITS,  (B)  should  read  as  follows:  "in 
subsection  (c)(1).  by  inserting  "''i  of"  after 
"equal  to".  • 

Rescissions:  None 
Expiration  Dati;:  Continuing. 

The  attac;he<l  qutistions  and  answers  are 
•organized  by  category  in  order  to  make  it 
easier  to  find  questions  and  answers  of 
interest. 

4.  Action  Rr<iuin!il.  .Administrators  are 
requested  to  provide  this  advisory  to 
appropriate  staff  and  ensure  adherence  to  the 
guidance. 

5.  Inquiries.  Inquiries  should  be  directed  to 
your  Regional  Office. 

t>.  Altachnwnt.  Questions  and  Answers  for 
Clarification  of  Section  4002  of  Public  Law 
108-11. 

Attachment  lo  UIPL  No.  30-02.  Change  ;1— 
Questions  and  Answers  for  Clarific:ation  of 
Sm:tion  4002.  of  Public  Uw  108-11 

;.  Adminislmtivf 

a.  Qimstion:  Item  7.a.  of  UIPL  No.  .10-02. 
C:hange  2,  indicates  that  "To  satisfy  this 
re<]uirement,  Stale  Workfor«:e  Agencies 
(SWAs)  must  senti  written  notifications  to 
each  individual  who  was  laid  off  from  a  base 
period  employer  on  or  afler  September  1 1 . 
2001.  SWAs  must  send  immediate  written 
notifit:ation  lo  each  such  individual  who  has 
exhausted  all  available  TEUC  benefits  from 
the  beginning  of  the  TEUC  program." 
Shouldn't  a  notif;e  be  sent  to  anyone  laid  off 
after  September  11.  2001,  regardless  of 
whether  he/she  exhausted  TEU(;? 


Answur  No.  If  a  claimants  most  riM:ent 
separation  from  each  base  period  employer 
was  prior  to  .September  11.  2001,  written 
notice  is  not  sent  because  the  claimant  is  not 
eligible  for  TEUC^A.  Written  notices  must  be 
sent  to  individuals  who  were  laid  off  from  a 
base  period  employer  on  or  afler  September 
11.  2001.  and  who  are  exhaustees  for  TEUC 
purposes,  because  whether  or  not  they 
exhausted  rEUC.  they  are  potentially  eligible 
for  TEUC-A.  The  statement  pertaining  lo 
immediate  nolifii  ation  of  TEUC  exhaustees 
was  intended  to  identify  potentially  eligible 
claimants  thai  should  be  notified  ijuickly 
because  they  may  still  Im  imemployed  and 
without  benefits.  Other  potentially  ttligible 
claimants  that  must  be  provided  written 
notice  as  soon  as  possible  are  those  claimants 
laid  off  by  a  base  period  employer  after 
.Septemb«!r  1 1 ,  2001 ,  that  have  a  remaining 
balance  on  their  TEUf;  claim.  These! 
claimants  are  generally  in  benefit  status  or 
have  returned  to  work  and  are  not  in  need 
of  an  immediate  TEUC-A  determination  in 
order  to  have  benefits  available. 

b.  Question:  For  TEUC  or  TEUC-X 
exhaustees,  are  initial  claims  n-quired  to 
iniliate  a  determination  of  TEUC-A 
oligibilMy'/ 

Answer:  Yes,  defending  on  em;h 
individual  «:laimant's  situation,  f?.^.,  quarter 
c:hange,  benefit  year  ending,  intervening 
emplovment.  eti:.  The  slate  must  follow  the 
same  pro<:edures  as  apply  when  there  is  a 
break  or  quarter  change  during  the  TEUC 
claim.  The  state  must  determine  if  the 
claimant  still  meets  the  basic  requirements 
for  TEUC. 

i:.  Qiirslion:  Must  stales  determine  if  an 
individual  has  "qualifying  employment" 
prior  to  making  any  TEUC-A  payments?  If 
so,  should  they  allow  their  standard  lime  for 
employers  lo  respond'? 

/•i;i.surT.  Yes  to  both  questions.  Until  the 
slate  has  determined  that  the  claimant  is  an 
"eligible  individual."  no  TEUC-A  account 
mav  be  established.  However,  if  the  claimant 
has  not  previously  received  a  TEUC 
determination,  the  state  must  issue  a  TEUC 
determination  and  make  payments  pending 
redetermination  lo  TEUC-A,  if  appropriate. 
Employers  are  to  be  given  the  same  amount 
of  time  lo  respond  to  the  request  for 
information  as  they  are  normally  given  under 
stale  law. 

d.  Question:  If  a  claimant  is  currently  in 
basic:  TEUC  status,  must  the  slate 
aulomaticallv  commence  converting  the 
individual  to  TEUC-.A'? 

Answer:  No.  Claims  may  not  be 
automatically  converted  to  TEUC-A.  The 
slate  must  first  determine  if  the  claimant  is 
an  "eligible  individual"  for  FEUCI-A 
purposes.  Potentially  eligible  claimants 
re«.eiving  basic  TEUC  or  TEUOX  must  be 
advised  of  the  TEUC-A  option.  States  should 
advise  claimants  in  current  claim  status  of 
the  TEUC-A  option  early  enough  tJ)  allow  for 
the  TEUC-A  determination  lo  be  made  before 
the  claimant  exhausts  to  prevent  an 
interruption  of  payments  to  TEUC-A  eligible 
i:laimants. 

e.  Question:  Do  all  ba.se  period  employers 
need  to  be  notified  or  just  the  employer  that 
the  claimant  identifies  as  being  in 
"((ualifying  employment^' 


Answer:  In  general,  each  base  period 
employer  from  which  the  claimant  was  laid 
off  on  or  after  September  11,  2001.  must  l)e 
contacted  because  the  stale  may  not  issue  an 
ineligible  determination  without  establishing 
that  the  claimant  does  not  have  "qualifying 
emploviTKint."  However,  in  casirs  where  the 
claimant  appears  on  a  qualified  employer's 
list  of  individuals  that  were  separated  for  one 
of  the  qualifying  reasons,  there  is  no  need  lo 
contact  other  employers  because  the  state  has 
suffic:ient  informatiim  to  detorrttine  thai  the 
claimant  Ls  an  "eligible  individual." 

f.  Qiieslinn:  An  individual  is  about  to 
exhaust  regular  benefits  and  the  state  is 
prepared  to  notify  the  indi\  idual  of  the  TEUC 
program.  Bef:au.se  tht;  indiv  idual  will  be 
eligible  ff)r  basic  TEtlC.  is  il  ner.essarx  to 
immediately  inve.stigate  the  claimant's 
eligibility  for  TEUC-A'.' 

Answer:  No.  However,  states  should  notify 
individuals  of  the  TEUC^-A  option  at  the  time 
of  the  TEUC-  initial  claim  in  order  lo  identify 
(laims  needing  TEUC-A  determinations. 
Notice  of  TEUC-A  should  be  given  no  later 
than  at  the  lime  of  the  issuance  of  the  basic 
TEUC  monetary  determination.  This  notice 
will  provide  enough  time  for  a  TEUC-A 
determination  before  exhaustion  of  TEUC;  lo 
avoid  interruptions  in  payments  lo  TEL!C-A 
eligible  claimants. 

Upon  finding  that  the  individual  is  eligible 
for  TEUC-A.  the  stale  will  redetermine  tlu! 
claim  to  TEUC-A  and  ri^Mjrl  a 
redetermination  in  the  corrmients  se<:tion  of 
the  ETA  ,'i1.'i9  as  a  TEUC-A  redetermination. 

g.  Quejition:  What  is  the  last  date  that  a 
new  TEUC-A  claim  can  be  effw  live'? 

Answer:  The  last  week  for  which  a  TEUC— 
.A  determination  can  be  effective  is  the  week 
that  ends  prior  to  December  29,  2003.  That 
is  the  week  ending  December  27.  2003.  for  all 
slates  except  New  York  w  here  it  is  December 
28,  2003. 

h.  Question:  \\\vM  is  the  last  wtiek  for 
which  TEUC-A  can  be  paid? 

Answer:The  la.sl  week  a  TEUC-.A  daim 
i;an  be  paid  is  the  last  week  beginning  on  or 
before  Dec:ember  20,  2004.  That  is  the  week 
beginning  December  2ti.  2004,  for  all  stales 
ext:ept  New  York  where  it  is  Dec  embi^r  20. 
2004. 

2.  AfjplicMe  Benefit  Year  for  TEl'C-A 
Purposes 

.  a.  Question:  If  an  individual  has  re<.eivc(l 
TEUC  based  on  a  prior  benefit  year  and  has 
also  ret.eived  TEUC  ha.sed  on  a  subsequent 
benefit  year  that  is  redetermined  to  TEUC-A. 
must  the  amounts  of  TEUC  previously  paid 
for  both  TEUC  claims  be  dedui:led  to 
establish  the  remaining  TEUC-A  balance? 

Answer:  No.  Only  the  TEUC  benefits  paid 
based  on  the  same  benefit  year  as  the  TEUC- 
A  claini  are  deductible. 

b.  Question:  An  individual  who  has  a 
TEUC-A  claim  is  determined  eligible  for 
regular  benefits  for  a  new  benefit  year.  Upon 
exhaustion  of  the  regular  benefits  based  on 
the  new  benefit  year,  may  the  claimant  elect 
lo  receive  "TEUC-A  ha.sed  on  the  prior  claim 
instead  of  the  most  re<;ent  benefit  year? 

Answer:  No.  The  determination  of  TELIC- 
A  eligibility  must  be  based  on  the 
"applicable  benefit  year."  whic:h  in  the 
scenario  cited  above  is  the  most  recent 


benefit  year.  Also,  whether  or  not  the 
claimant  is  an  "eligible  individual"  for 
TEUC-A  purposes  must  be  based  on  the  base 
period  employment  for  the  "applicable 
benefit  year"  and  the  associated 
separation(s).  , 

3.  Monetary  Eligibility 

a.  Question:  An  individual  has  two  base 
period  employers.  Employment  with  one 
employer  is  "qualifying  employment."  while 
employment  with  the  other  is  not.  Which 
employment  is  the  individual's  monetary 
eligibility  based  on? 

Answer:  The  TEUC-A  monetary 
calculation  formula  uses  other  factors  and  is 
not  based  on  the  amount  of  the  base  period 
wages  from  "qualifying  employment." 
TEUC-A  monetary  entitlement  is  based  on 
the  calculation  of  the  lesser  of  150  percent  of 
the  regular  benefit  maximum  benefit  amount 
(MBA)  or  39  times  the  average  weekly  benefit 
amount  (AWBA). 

b.  Ques/;on.  TEUC-A  benefits  are 
applicable  only  to  weeks  beginning  on  or 
after  the  date  of  enactment,  but  all  TEUC  and 
TEUC-X  benefits  previously  paid  are  to  be 
deducted  from  the  TEUC-A  calculated  MBA 
to  create  the  TEUC-A  account  balance.  Some 
TEUC  and/or  TEUC-X  weeks  claimed  prior 
to  enactment  of  Public  Ljiw  108-11  may  not 
be  paid  until  after  the  TEUC-A  account 
balance  has  been  established.  May  these 
weeks  be  paid  from  the  balance  available  in 
the  TEUC-A  account? 

Answer  Yes.  The  amount  paid  for  all 
TEUC  and  TEUC-X  compensable  weeks  is 
deductible  from  the  redetermined  TEUC-A 
MBA.  When  the  payments  are  issued  is 
immaterial.  However,  the  MBA  payable  as 
TEUC  and  TEUC-X  for  weeks  of 
unemployment  ending  prior  to  April  16. 
2003.  may  not  exceed  the  original  TEUC 
amount  of  the  lesser  of  50  percent  of  the 
MBA  or  13  limes  the  AWBA,  plus  an 
additional  amount  up  to  13  times  the  AWBA 
in  high  unemployment  states.  Therefore,  after 
the  TEUC-A  determination  is  made,  if  there 
are  weeks  of  unemployment  prior  to  the  first 
week  beginning  after  April  16.  2003,  for 
which  the  claimant  is  determined  eligible, 
payments  can  be  made  but  only  up  to  the 
MBA  payable  for  TEUC  (and  TEUC-X,  if 
applicable). 

c.  Question:  The  claimant  has  exhausted 
TEUC  in  a  state  that  has  not  been  and  is  not 
in  an  extended  benefit  (EB)  or  TEUC-X 
period.  What  is  the  MBA  payable  based  on 
a  TEUC-A  determination? 

Answer:  The  TEUC-A  monetary 
determination  is  calculated  at  the  lesser  of 
150  percent  of  the  MBA  of  the  regular  claim 
or  39  times  the  AWBA  minus  the  TEUC 
previously  paid  based  on  the  "applicable 
benefit  year,"  creating  a  TEUC-A  balance 
payable  of  up  to  26  times  the  AWBA.  If  the 
claimant  exhau.sts  TEUC-A  while  the  state  is 
in  an  EB  or  TEUC-X  period,  the  claimant's 
account  will  be  augmented  by  an  amount 
equal  to  Vi  of  the  TEUC-A  MBA,  thereby 
creating  a  TEUC-AX  balance. 

d.  Question:  The  claimant  has  exhausted 
TEUC  and  TEUC-X  in  a  state  that  is  currently 
not  in  an  EB  or  TEUC-X  period.  What  is  the 
MBA  payable  based  on  a  TEUC-A 
determination? 
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Answer:  The  TEUC-A  monetary  is 
calculated  at  the  lesser  of  150  percent  of  the 
MBA  of  the  regular  claim  or  39  times  the 
AWBA  minus  the  TEUC  and  TEUC-X 
previously  paid  based  on  the  "applicable 
benefit  year."  creating  a  balance  payable  of 
up  to  13  times  the  AWBA.  If  the  claimant 
exhausts  TEUC-A  while  the  state  is  in  an  EB 
or  TEUC-X  period,  the  claimant's  account 
will  be  augmented  by  an  amount  equal  to  Vi 
of  the  TEUC-A  MBA.  thereby  creating  a 
TEUC-X  balance. 

e.  Question:  The  claimant  has  exhausted 
TEUC  and  TEUC-X  in  a  state  that  is  currently 
in  an  extended  benefit  or  TEUC-X  period. 
What  is  the  MBA  payable  based  on  a  TEUC- 
A  determination? 

Answer:  The  TEUC-A  monetary 
determination  is  calculated  at  the  lesser  of 
150  percent  of  the  MBA  of  the  regular  claim 
or  39  times  the  AWBA  minus  the  TEUC  and 
TEUC-X  previously  paid  based  on  the 
"applicable  benefit  year."  creating  a  T£UC- 
A  balance  of  up  to  13  times  the  AWBA.  If  the 
claimant  exhausts  TEUC-A  after  the  state's 
EB  or  TEUC-X  period  has  triggered  "off."  no 
additional  TEUC-A  benefits  are  payable.  If 
the  claimant  exhausts  while  the  state  is  in  an 
EB  or  TEUC-X  period,  the  claimant's  account 
will  be  augmented  by  an  amount  equal  to  1/ 
3  of  the  TEUC-A  MBA.  thereby  creating  a 
TEUC-X  balance. 


4.  Base  Period  Twenty— Weeks  of  WoHc 
Requirement 

a.  Question:  To  be  eligible  for  TEUC-A. 
must  the  individual's  "qualifying 
employment"  in  the  base  period  meet  the  20 
weeks  of  full-time  work  or  the  equivalent  in 
insured  wages  requirement? 

Answer:  No.  The  claimant's  total  base 
period  employment  and  wages  must  meet  the 
"20  weeks  of  work  "  requirement. 

5.  Determining  if  an  Individual  Is  an  "Eligible 
Individual"  for  TEUC-A  Purposes 

a.  Question:  The  individual  had 
"qualifying  employment  "  during  the  base 

period  of  the  prior  benefit  year.  The  new 
benefit  year  has  no  ""qualifying 
employment."  Is  this  individual  an  "eligible 
individual?" 

y4nsH'er;  No.  For  purposes  of  determining 
TEUC.  and  therefore  TEUC-A  eligibility,  the 
"applicable  benefit  year  "  is  the  current  or 
most  recent  benefit  year.  (See  UIPL  No.  30- 
02.  pages  H-1  and  111-2). 

b.  Question:  The  state  has  completed  its 
TEUC-A  fact-finding  and  is  ready  to  issue  a 
determination.  What  type  of  determination 
should  be  issued? 

Answer:  If  the  state  determines  an 
individual  is  eligible  for  TEUC-A,  the  state 
will  issue  or  document  an  eligible 
nonmonetary  determination  and  issue  a 
TEUC-A  monetary  determination  or 
redetermination,  as  appropriate.  If  the  state 
determines  an  individual  is  ineligible  for 
TEUC-A,  the  state  will  issue  an  ineligible 
nonmonetary  determination  only.  In  either 
case,  the  nonmonetary  determination  is 
reportable  under  "Miscellaneous  "  on  the 
TEUC  ETA  207  report. 

c.  Question:  The  individual  had  no 
"qualifying  employment"  in  the  base  period, 
but  did  have  "qualifying  employment"  in  the 


lag  period.  Is  this  individual  an  "eligible 
individual?' 

Answer:  No.  In  order  for  a  claimant  to  be 
determined  an  "eligible  individual  "  for 
TELIC-A  purposes,  "qualifying  employment  " 
must  have  been  used  in  the  determination  of 
regular  compensation  for  the  "applicable 
benefit  year." 

d.  Question:  Do  claimants  have  appeal 
rights  if  determined  not  eligible  for  TEUC-A? 

Answer:  Yes.  States  must  provide  the  same 
appeal  rights  provided  for  determinations  for 
regular  benefits. 

e.  Question:  Is  a  monetary  determination 
notice  sufficient  to  advise  claimants  they  are 
not  eligible  for  TEUC-A? 

Answer:  No.  An  appealable  nonmonetary 
determination  is  required  if  a  claimant  is 
determined  ineligible  for  TEUC-A. 

f.  Question:  Since  employers  are  being 
contacted  to  determine  "qualifying 
employment."  are  they  interested  parties  to 
the  determination? 

Answer:  No.  Employers  are  not  interested 
parties  because  their  accounts  are  not 
potentially  chargeable  for  TEUC-A. 

g.  Question:  After  i.ssuing  an  eligible 
determination,  the  state  receives  late 
information  from  an  employer  that 
contradicts  the  claimant's  statement.  Is  the 
state  required  to  issue  a  redetermination  or 
does  the  stale  follow  its  regular  procedures? 

Answer:  Late  information  received  from  the 
employer  must  be  considered.  If  it  supports 
a  denial  of  benefits,  a  redetermination  must 
be  issued.  This  procedure  may  differ  from 
state  law  provisions  prohibiting  the  use  of 
information  received  after  a  decision  has- 
been  issued.  Such  state  provisions  are 
intended  to  penalize  an  employer  who  has 
not  complied  with  state  law  provisions  • 
tx)ncerning  employer  respon.se.  However,  the 
employer  is  not  an  interested  party  to  a 
TEUC-A  determination  and  these  state 
provisions  must  not  be  applied. 

6.  Determining  if  the  Employment  is 
■  'Qualifying  Employment ' ' 

a.  QuRsf/on.  Qualifying  separations  include 
those  due  to  "military  conflict  with  Iraq." 
Must  separations  due  to  the  "military  conflict 
with  Iraq"  be  related  to  employment  with  a 
certified  air  carrier,  employment  at  a  fat:ilily 
at  an  airport,  or  employment  with  an 
upstream  producer  or  supplier  for  an  air     ., 
c:arrier? 

Answer:  Yes.  The  separation  has  to  be  from 
employment  with.a  certified  air  carrier, 
employment  at  a  facility  at  an  airport,  or 
employment  with  an  upstream  producer  or 
supplier  for  a  certified  air  carrier.  A 
separation  due  "in  whole  or  in  part"  to  the  < 

military  conflict  with  Iraq  is  a  qualifying 
separation  for  purposes  of  establishing 
"qualifying  employment.  " 

b.  Question:  Eight  thousand 
servicemembers  from  a  local  military  base 
were  sent  to  Iraq.  Are  the  local  businesses 
thai  have  suffered  a  loss  of  business  due  to 
the  deployment  considered  to  have  provided 
"qualifying  employment  "  or  is  that 
designation  limited  to  airline-related 
employment? 

Answer:  The  designation  '"qualifying 
employment"  is  limited  to  airline-related 
employment  from  which  the  individual  was 
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separated  for  a  qualifying  reason.  Therefore. 
Knipioyment  with  a  non-airline  related 
employers  who  have  suffered  a  loss  of 
business  due  to  the  deployment  of  large 
number  of  military  servii:emembers  from  the 
community  is  not  "qualifying  employment." 

c.  Qutistion:  If  the  claimants  regular 
benefit  entillement  is  determined  using  an 
alternate  ba.se  period,  aro  the  normally  lag 
period  wages  that  are  used  in  the 
determination  "(pialifying  employment"  if  all 
other  conditions  are  met? 

/In.sirf' n  Yes.  H  regular  entitlement  is 
determined  using  the  alternate  base  period, 
thai  is  the  base  jjeriod  for  purposes  of 
determining  "qualifying  employment." 

d.  Qurstion:  During  the  base  period,  the 
claimanl  was  employed  with  an  air  carrier 
and  was  separated  for  a  nonqualifying 
reason.  Subst!<|uent  to  establishing  the 
"applicable  benefit  year."  the  claimant 
returned  to  work  with  that  employer  and  was 
separaleil  for  '  L),..;'ifving  reason.  Would  this 
separation    stablish  ll  h  base  period 
employm  iit  as  "qualii   ing  employment.'" 

/^/i.siif?)   Yes.  The  qu.  lifying  separation 
does  not  h  've  to  occui  during  the  base 
period.  In  n..  <:f  ra«'- .  it  will  probably  occur 
during  the  lag  period. 

e.  Q(;c.sf/(j;i.The  term  "qualifying 
employment"  as  expressed  in  the  law 
provides  thai  separation  from  the 
employment  must  be  due  "in  whole  or  in 
pari"  to  one  of  three  conditions.  Is  it  possible 
thai  an  ind-v  idual  i.an  have  employment 
with  mop  than  one  b.ise  period  employer 
that  can  '  e  considered  qualifying 
employn,  -nt? 

Answvr.  Yes. 

f.  Question:  Tli«.Ve  are  .several  hotels 
"offsile"  along  the  main  road  of  the  airport. 
Would  these  hotels  qualify  as  hotels  at  the 
facility? 

Ansurr:  No.  kimploymeni  with  a  hotel  that 
is  nol  phxsically  located  on  the  grounds  of 
ihe  airport  and  Ihal  does  nol  provide 
functions  that  are  integrally  related  lo  the 
operalion  of  Ihe  airport,  is  nol  "employment 
at  a  facility  at  an  airport."  A  "facility  al  an 
airport"  includes  any  facility  that  is 
physii:ally  lo<:ale(l  «)n  the  grounds  of  an 
airport  or  those  offsile  businesses/fa(.ilities 
Ihal  provide  functions  that  are  integrally 
related  lo  Ihe  operalion  of  Ihe  airport.  An 
offsile  holel  may  be  convenient,  bul  il  is  nol 
"integrally  related  lo  ihe  operation  of  the 
airport." 

g.  Question:  A  holel  loc:ated  offsihf  near  an 
airport  had  a  ((■••!•  ii:t  with  a  certifiiKl  air 
carrier  lo  si',)ply  a  cei'  lin  number  of  r(M)ms 
each  nighl  tor  airline  p  rsonnel.  Uue  to  a 
reduction   n  theair<:ar  ier's  flights,  the 
contract  with  the  hole'  was  canceletl.  Does 
the  hotel  njii.'i  the  H   .milion  of  a  "supplier" 
forTElK'-A  puipos»;s? 

Answvr:  Yes.  This  holel  is  a  "supplier"  Ihal 
prov  ided  .stirvices  l«)  a  certified  air  carrier. 

h.  Quvslion:  An  individual  worked  as  a 
security  s«:reener  al  an  airport.  In  response  lo 
Ihe  terrorist  actions  of  .September  11.  2001. 
this  function  was  transferred  to  the  newly 
creatiid  federal-Transportation  Se<;urily 
Administration  (TSA).  The  individual  was 
nol  hired  by  the  TSA  anil  is.  as  a  residt.  now 
unemployed.  Is  this  a  cpialrfying  reason  for 
separation  forTLll(;-A  pur|)o.se.s? 


Answer:  No.  The  above  individual  worked 
at  a  facility  al  an  airport  and  was  separated 
from  employment  due  to  a  set;urity  measure 
taken  in  response  to  the  terrorist  actions  of 
September  11.  2001.  However,  to  have 
"qualifying  employment."  the  individual 
must  have  been  separated  be<:au.se  of 
reductions  in  service  by  an  air  t;arrier  or  ihe 
closure  of  an  airport  in  the  United  States. 
This  did  nol  occur  under  the  scenario 
described.  Rather,  the  individual  was 
separated  becau.se  Ihe  TSA  look  over  .security 
al  the  airport. 

i.  Qi;e.s//on;  The  claimant  has  a  qualifying 
employer  during  the  base  period  and  a 
cpialifying  separation  from  thai  employer. 
The  claimant  is  subse(|uently  reemployed  by 
Ihe  employer  and  has  a  disqualifx  ing 
separation.  Is  this  claimants  first  separation 
from  this  employer  a  qualifying  separation 
for  TEUC-A  purposes? 

Answer:  No.  The  tlefinilion  of  an  "eligible 
individual"  requires  the  individual  to  be 
separated  from  "qualifying  emplov  nienl." 
The  determination  that  base  period 
employment  constitutes  "(jualifying 
employment"  includes  a  determination  lii?it 
Ihe  claimant  was  separated  from  Ihe  base 
pi;riod  employment  for  a  qualifying  reason, 
in  this  case,  although  this  claimant  was 
separated  after  September  11.  2001.  for  a 
qualifying  rea.son.  when  the  employer 
rtM:alled  the  claimant,  the  claimanl  was  no 
longer  separated  from  this  employer.  The 
claimant's  subsequent  separation  from  tlii- 
ba.se  period  employer  is  nol  for  one  of  tb  . 
three  qualifying  reasons. 

j.  Quest  ion  :Thv:  claimanl  has  ba.se  per  od 
employment  with  two  potentially  qualif\  ng 
employers.  One  employer  laid  Ihe  individuo! 
off  after  September  11.  2001.  for  a  qualifying 
rea.son;  the  other  employer  fired  Ihe  claimant 
after  September  11.  2001.  for  gross 
mi.sconduct.  Does  this  claimanl  have  a 
qualifying  separation,  and  is  he/she  ('ligible 
for  TEUC-A? 

Answer:  Whether  this  claimant  is 
"eligible"  to  receive  TEUC-A  depends  on 
ivhether  he/she  has  requalified  if  there  was 
a  mi.sconduct  disqualification.  However,  this 
claimanl  has  "qualifying  employment"  and 
meets  the  definition  of  "eligible  indiiidual" 
for  TEUC-A  monetary  determination 
purposes  because  he/she  is  separated  from  a 
base  period  employment  for  a  qualilying 
reason.  'I'his  situation  is  different  froni  Ihe 
individual  with  two  .separations  from  the 
same  employer  in  Ihal  the  non-<|ualil\  ing 
separation  from  one  base  period  employer 
does  nol  nullify  Ihe  (]ualifying  separation 
from  another  base  period  employer.  Thi! 
issue  is  not  whellHT  Ihe  claimant's  .sitpai   lion 
from  hi.s/her  most  n!«:enl  potentially 
(jualifying  employment  is  (|uatifying.  it  is 
whether  Ihe  claimanl  has  "qualifying 
employment."  and  this  claimant  dotis. 
However,  to  receiv(t  TEUC-A  benefits,  the 
individual  nuisl  still  meet  all  olht>r  eligH)ilit\ 
riKpiirements.  Therefore,  il  the  claimant  h.is 
been  dis(|ualiried.  no  TEUC-A  is  paxable 
until  the  claimant  has  re(|ualifit!d. 

k.  Q(ir-.s'f/oi).'Th(M:laimant  wdrkeil  al  an 
airport  cnnslruclioii  site  building  a  parking 
ramp  or  remodeling  a  building.  Would  this 
employment  be  considered  "employnumt  al 
a  facilitx  at  an  airport?" 


Answer:  Yes.  Although  the  employers 
office  may  have  l»een  located  offsite.  Ihe 
claimant's  employment  at  the  construction 
site  on  the  airport  grounds  constitutes 
"employfTient  at  a  facility  at  an  airport." 
However,  in  order  for  the  claimanl  to  be  an 
"eligible  individual."  he/she  mu.st  have  been 
laid  off  from  work  al  Ihe  airport  construction 
site  for  one  of  the  three  qualifying  rea.sons. 

1.  Question:  Is  a  company  that  makes  and 
supplies  parts  lo  an  aircraft  manufacturer 
Ihal  sells  airplanes  to  a  certified  air  carrier  a 
"supplier"  for  purposes  of  TEUC-A? 

Answer:  Yes.  biicause  Ihe  air  carrier  is 
certified.  However,  to  satisfy  the  dermition  of 
"qualifying  employment."  the  separation 
from  the  base  period  employment  must  be  for 
a  qualifying  reason. 

m.  Question:  Is  a  company  that  is 
contracted  to  install  phones  or  computer 
ec|uipment  at  an  airport  considered  a 
"supplier"  for  an  air  carrier? 

Answer:  Yes.  if  the  conlrai:t  is  with  a 
cer. Tied  air  carrier.  Also,  the  individual(s) 
insta  MUg  the  equipment  on  the  airport 
group  Is  is  performing  services  "at  a  facility 
al  an  .irport.  '  Therefore,  the  employment 
sat'  lies  Ihe  definition  of  "qualifying 
uMiploymenl"  if  Ihe  separation  was  for  one  of 
the  three  qualifying  rea.sons. 

n.  Question:  A  foreign  air  carrier  has 
suffered  a  loss  in  business  asso<:iated  with 
Ihe  terrorist  actions  of  September  1 1 .  2001 . 
and  has  laid  off  workers  at  airports 
•'iroughoul  the  United  States.  Does  this 
enij  lover  meet  Ihe  definition  of  an  "air 
carrii  r"  for  purjjoses  of  TEUC-A? 

An  :wer:  No.  An  "air  carrier"  for  purposes 
of  T'  UC-A  is  defined  as  "an  air  carrier  that 
hrMsa  certificate  issued  under  chapter  411 
of  title  49.  United  States  Code."  We  have 
been  advised  In  ihe  Federal  Aviation 
Administration  that  foreign  air  carriers  are 
not  issued  such  cert ifit:ales.  However,  if  this 
employer  is  located  at  an  airport,  then 
services  performed  for  II  al  the  airport 
represent  "employment  al  a  facility  at  the 
airport."  To  qualify,  however,  the  individual 
must  have  a  (pialifying  separation.  Becau.se 
the  reduction  in  service  was  not  by  a  certified 
air  carrier,  the  la\off  must  be  due  to  one  of 
the  other  two  qualifying  reasons,  i.e..  due  to 
an  airport  closuiv  as  a  result  of  the  terrorist 
actions  of  Septi;mber  11.  2001,  or  due  lo  the 
militarv  ronflii  t  in  Iraq. 

o.  Question:  Due  lo  a  drop  in  business  after 
the  terrorist  actions  of  September  11.  2001. 
a  foreign  air  carrier  cancels  its  contract  with 
the  local  caterer  whose  sole  contract  was 
..  ''h  this  air  carrier.  Thi;  caterer  goes  out  of 
busi.  "fss.  laying  off  all  of  its  workers.  Does 
the  ci  '.erer  meet  the  definition  of  an 
"upsi  nam  producer"  or  "supplier"  for 
TEl".-.\  piuposes? 

uisw<T  No.  The  caterer  does  not  meet  Ihe 
(li;nnilioii  of  "supplier"  becau.se  the  products 
and  services  were  nol  provided  to  a 
qualifying  "air  carrier"  as  defined  in  .stsction 
4()02(a)(:t)  of  Pid)li(  Law  108-11. 

p.  Question:  A  m.mufaclurer  or  supplier  of 
private  aircraft  exclusively  to  indiviiiuals  and 
non-airlinit  rtilated  businesses  laid  off- 
workers  after  Ihe  terrorist  actions  on 
Seplenilier  11.  2001.  when  s<ilesof  the 
private  ainraft  were  reduced.  Does  this 
constitute  "qualifv  ing  employment"  for 
purposes  of  TEl  'C-A? 
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Answfrr:  No.  Section  4002{a)(.3)  of  Public 
Law  108-11  is  clear  in  its  definition  of  an 
"air  carrier'  for  purposes  of  TEUC;-A. 
Therefore,  if  the  reduction  in  business  is  not 
due  lo  reduction  in  service  by  a  certified  air 
carrier.  Ihe  emplov  meut  does  not  meet  the 
definition  of  "qualifying  emplovment." 

q.  Question:  The  TSA  aiuiounced  that  later 
this  year  it  will  cut  11%  of  Ihe  security 
scTeeners  at  the  nation's  airports.  Does  this 
employment  at  airports  with  Ihe  TSA 
constitute  'qualifying  employment  "  for 
TEUC-A  purposes? 

Answer:  No.  These  layoffs  are  nol  due  to 
a  qualifying  reason  for  se|)aration.  ;.(?..  layoffs 
due  to  a  reduction  in  service  by  the  cerlijicjd 
air  carrier  due  to  Ihe  September  1 1 .  2001 . 
terrorist  actions  or  security  measures  taken  in 
respon.se  thereto;  closure  of  ail  airport  for  that 
reason;  or  the  military  conflict  with  Iraq. 

r.  Question:  The  meaning  of  the  term 
"qualifying  employment  "  includes 
"employment  at  a  facility  at  an  airport." 
What  is  an  airport?, 

Answer:  Title  49.  Section  40102(g)  of  the 
United  States  Code  dtsfines  "airport  "  as  "a 
landing  area  u.sed  regularly  by  aircraft  for 
receiving  or  discharging  passengers  or 
cargo." 

7.  Determining  if  the  Sei>umtion  Is  a 
Qualifying  Se/joralion 

a.  Question:The  clalniaiil  worked  in 
employment  with  a  supplier  of  .services 
utilized  by  a  certified  air  carrier  and  was 
disqualified  for  a  volunlarv  (|ult  at  Ihe  time 
the  benefit  year  was  established.  On  appeal. 
the  determination  was  reversed  because  l!'e 
employer  failed  to  appear  and  Ihe  claimanl 
maintained  that  the  separation  was  due  to  a 
lay-off  for  lack  of  work.  Tlx;  claimant  has 
now  filed  for  TEUC-A  and  the  employiJr  has 
re.sponded  to  the  TEUC-A  request  for 
Information  staling  that  the  claimant  vVas  not 
separated  for  a  (|uallfylng  reason.  How  Is  this 
determination  handled? 

Answer:  Determining  whether  or  not  the 
claimant's  separation  was  for  a  qualifying 
reason  for  TEUC-A  pur|)os(!s  is  nol  the  issue 
that  was  previously  determined.  Here,  the 
appellate  body  found  that  Ihe  lay-off  was  yor 
lack  of  work.  The  stale  need  ijnly  determine 
for  TEUC-A  qualifying  purposes  If  the  lack 
of  work  was  for  a  (|ualifying  rea.son.  A 
determination  that  Ihe  claimanl  was  not  laid 
off  for  one  of  Ihe  TEUC-A  qualifv  ing  reasons 
does  nol  contradict  Ihe  appellate  decision. 

b.  Question:  Stales  are  re(|iiln'd  to 
determine  if  the  claimant  is  an  "eligible 
individual"  for  TEUC-A  purposes.  Making 
this  determination  involves  determining  If 
Ihe  claimants  ba.se  period  employment  used 
in  the  monetary  determination  for  regular 
benefits  meets  the  definition  of  ■(|ualllvijig 
employment"  which  includes  a 
determination  of  whether  or  not  Ihe  claimanl 
was  separated  for  a  qualifv  ing  rea.son.  What 
section  of  law  does  the  stale  cite  in  Its 
nonmonetary  determination  and  where  are 
the.se  determinations  reported  on  Ihe  TEUC 
ETA  207? 

Answer:  The  slate  should  cite  Section 
4002(a)  of  Public  Law  108-11.  Ihe 
nonmonetary  delermlnalion  is  reportable  as 
"Mi.scellaneous"  in  column  17.  line  202  of 
the  ETA  207  TEUC  report.  (See  Items  14.(;. 
and  d.) 


c.  Question:  Information  provided  hv  the 
employer  indicates  that  the  employment  is 

■qualifying  employment,"  but  the  state  has 
reason  to  doubt  Ihe  accuracy  of  this 
information.  Is  the  state  required  lo  ac:cept 
the  employers  .statement? 

Answer:  No.  However,  the  slate  must  have 
credible  information  lo  refute  Ihe  employers 
assertion  and  to  support  a  delermlnalion  of 
TEUC-A  ineligibility. 

d.  Question:  Slate  National  Guard  and  Air 
vNational  Guard  members  were  activated  by 

Ihe  stale  and  deployed  to  guard  the  airports. 
Does  their  deactivaiion  c:on.stitute  a 
■qualifying  .separation  "  for  TEUC-A 
|)urposes? 

Answer:  No.  The  deac:livation  of  the  State 
National  Guard  and  Air  National  Guard  was 
nol  due  to  a  qualifying  rea.son  for  separation. 
i.e..  layoffs  due  to  a  reduction  in  service  by 
the  certified  air  carrier  due  to  the  Septembtir 
11  terrorist  actions  or  security  measures 
taken  in  response  thereto;  closure  of  an 
airport  for  the  .same  reason(s);  or  the  military 
confiict  with  Iraq. 

e'.  Question:  State  National  Guard  and  Air 
National  Guard  members  were  activated  and 
deployed  by  the  federal  government  during 
the  military  confiict  with  Iraq.  Does  their 
deaclivatlon  c:onslltute  a  qualifying 
separation  for  TEUC-A  purposes? 

Answer:  No.  "The  federal  government 
ca.Miot  be  construed  as  a  certified  air  c:aiTier. 
a  tac'lity  al  an  airport,  or  a  su|)plier  to  a 
certired  air  carrier.  Nor  is  the  federal 
government  a  "firm."  The.se  are  the  terms 
useri  in  the  TEUC-A  provisions  to  describe 
!!iu  emplov  er  or  type  of  employment  that 
potentially  c:onslitute  "qualifying 
iMuployment."  Because  military  servic:e  to  Ihe 
government  is  not  potentially  •qualifying 
employment."  the  reason  for  separation  Is 
not  a  potentially  qualifying  separation. 
(.  Qi/e.s7/o/i.- Military  re^servists  were 
activated  and  deployed  clue  lo  Ihe  militarv 
conflict  vvlih  Iraq.  When  they  are  unable  to 
return  to  their  prev  ious  employment  with  an 
air  carrier,  employment  at  a  facility  al  an 
airport,  or  vyith  an  upstream  producer  or 
supplier  for  an  air  carrier  for  one  of  the 
qualifying  reascms  for  separation,  are  thev 
considered  to  he  separated  from  "quallfvlng 
(imployment"  for  TEUC-A  })urposes? 

Answer:  Yes.  Such  re.servlsts'  Inability  lo 
rtJturn  lo  their  |)rior  employer/employment 
for  a  reason  that  satisfies  the  requirements  of 
Section  4002(a)(2)(A)  of  P.L.  108-11. 
constitutes  a  "qualifv  Ing  separation"  from 
Ihal  employer.  If.that  employment  was  used 
in  the  determination  of  eligibility  for  regular 
benefits,  il  constitutes  "qualifying 
employmenf  for  TEUC-A  purposes, 

g.  Question:  Would  individuals  who 
worked  as  travel  agents  or  rtiservation  agents 
who  in  whole  or  in  part  book  passengers  for. 
certified  air  c;arrier  flights  be  considered  as 
"suppliers  "  or  employees  of  "suppliers"  for 
TEUC-A  pin-poses?  ■ 

Answer:  Yes.  Travel  and  reservation 
ag(!nts/agencies  perform  written  or  implied 
c:onlract  .serv  ices  for  certified  air  ciarriers  by 
booking  passengers'  filghts.  If  travel  agents 
did  not  book  the  certified  air  carrier's  filghts. 
thec:ertified  air  carriers  themselves  wouW  be 
re<|uired  to  book  Ihe  flights. Thus,  these 
agents  supply  services  to  c:erlified  air 


carriers.  If  their  separation  is  for  a  qualifying 
reason,  they  have  'qualifying  employment.  " 

H.  Adjudication  of  Issues  Arising  Subsequml 
lo   'Qualifying  Employment" 

a.  Question:  An   ■eligible  indiviilual  "  has 
had  subsequent  employment  since  the 
"qualifying  employment"  and.is  terminated 
from  the  subsequent  employment  for  a 
disqualifving  reason.  Does  this  affect  the 
indiyidual's  eligibility  for  TEUC-A? 

Answer:  Maybe.  When  an  individual  has 
been  determlntid  lo  be  an   "eligible 
individual"  for  TEUC-.A  purposes,  thai 
determination  only  means  that  the  .individual 
Is  entitled  to  a  monetary  determination  using 
the  formula  that  applies  to  TEUC-A.  "To^ 
receive  TEUC-A  benefits,  the  individual 
must  still  meet  all  other  eligibility 
requirements.  Therefore.  If  Ihe  claimanl  has 
been  di.squalified.  no  TEUC-A  is  payable 
until  Ihe  claimant  has  re{|ualifiecl. 

!).  Interstate  Benefits/Combined  Wage/ICON 
Applications 

a.  Question:  How  will  ■"eligible 
individuals"  lie  identified  In  the  |»aying  stale 
if  potentially  ""qualilying  employment  "  on  a 
c:ombined-wage  claim  Is  from  a  liansferring  ■ 
slatt!? 

Answer:  If  the  claimanl  responds  to  a 
notice  of  potential  eligibility  to  TEl  IC-A.  the 
requcist  for  Information  will  be  sent  directly 
to  tb'  employer  In  the  dther  state.  If  the 
employer  i.s.an  obvious  'large  emplover'^ 
(such  as  a  i:erllfiecl  air  carrier)  that  may  haver 
already  prcnkUd  the  transferring  state  with 
information  about  the  claimant,  the  paving 
slate  may  Instead  arrange  to  check  with  the 
transferring  state. 

1).  Qut;sliun:  A  claimanl  has  employment  In 
more  than  one  stale  and  has  base  period 
employment  that  would  satisfy  the  definition 
of  -qualifying  emplovment."  However,  it  was 
not  used  in  the  monetarv  determination  of 
the  regular  claim  because  Ihe  i  lalmani  was, 
eligible  for  the  maximum  btrnefit  amount 
payable  under  Ihe  liable!  state's  law  without 
filing  a  combined  wage  i:lalm  (CWC),  Does 
thisc  laimant  have  "qualifying  employment" 
for  'TEUOA  purposes? 

Answer:  Under  the  TEUC-A  law.  an 
"eligible  individual"  is  one  whose  eligibility 
for  TEIK;  "is  or  would  be  based  on  the 
exhaustion  of  regular  compensation  undcM" 
state  law.  eullllement  to  vvhlc;h  was^based  in 
whole!  or  in  part  on  qualifying  (!mplov  meni 
perform(!d  during-such  indiv  idual's  base 
period."  The  language  "would  bc!  "  |)ermlts 
consideration  of  employment,  fur  purposes  of 
determining  (|ualifylng  employment,  ihal  llie 
individual  <;ho.se  to  exclude  from  bast!  pi-riod 
employnient  under  a  CWC. 

10.  T5l'C-A  Eligibility  for  Individual  Filing 
Fivm  Canada 

€>.. Question:  Mav  individuals  filing  from 
Canada  qualify  for  1EUC-A? 

Answer:  Yes,  if  they  mc!et  Ihe  definition  of 
an  "(illgibre  Indiv  idual." 

1 1.  TEl 'C-A  Effect  on  Trade  Read'/ustmenf 
Assistance  (THA) 

a.  Q(/(!.s//o/T.- Original  TEUC  benefits  vvert; 
deducted  from  claimants"  "basic  ■  TRA 
tMititlemenl.  Is  TEUC-A  also  deductible  from 
IRA  entillement? 
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•  Answer  Yes.  Thtt  same  rules  apply. 
12.  ShorfTimi!  Compunsation  Program 

a.  Qin-slion:  Employers  opted  Ici  participate 
in  the  stale's  short-time  compeiisiition  (or 
workshariiig  program)  or  t)ther%vise  reduced 
workers'  hours  in  lieu  of  lay  offs.  Would 
these  situations  be  consideretl  "(lualifying 
separations  ■  for  TEUC-A  purpo.ses.' 

HnsiK'r:  Yes.  if  the  reduction  in  work 
hours  or  weeks  by  a  qualifying  employer  was 
caused  by  one  of  the  three  qualifying  reasons. 

I  J.  TEl'C-A  liinwfit  Funding 

a.  Qtu'slion:  Will  TEUC-A  be  fimded 
stjparately  from  TEUC? 
Ansivrr:  No. 

14.  Report  inn  neqiiimmenls 

a.  Question:  How  will  TEUCl-A  and  AX 
claims  and  benefit  aclivitv  be  reported'? 

Answer:  See  the  reporting  instructions  ih 
UIPL  ,10-02.  Change  2.  Item  11. 

b.  Question:  Must  TEUCI-A  benefit  a«;tivity 
bt!  reported  separately  from  other  TEIIC 
activity':" 

Answer:  No.  TEUC:.  TEHCl-X.  TEUC-A  and 
TEUC-AX  are  all  reported  together  on  the 
TEIJC:  reports.  However,  states  are  to  report 
a  breakout  in  the  comments  section  of  the 
ETA  .Sl.iOof  the  number  of  TEl'C-A 
determinations  and  redeterminations.  See 
r»^orting  instnii  iions  in  I'IPL  No.  ,'U)-02. 
Change  2.  !ium  11. 

c.  yiif?s//on:  Will  noiinionelar\ 
delermin.itions  of  "eligible  individuals'  for 
FEUC-A  !•(!  reported  on  the  ETA  207  as 
countable  cu  termini''. ions'? 

Answer:  Yes. 

d.  Que.'ition:  Does  the  outcome  of  the 
"eligible  individual"  nonmonetary 
determination  (eligible/not  eligible)  affect 
what  type  of  issue  is  reported  on  the  ETA 
TEUC-A  207  and  would  it  be  reported  the 
same  on  all  reports':" 

Answer:  Whether  or  not  the  claimant  is  an 
"eligible  individual"  is  a  nonseparation 
nonmonetary  determination  reportable  in  the 
miscellaneous  column  of  the  TEIK^-A  ETA 
207  regardless  of  the  outcome  of  the 
determination.  The  TEUC-A  ETA  207  is  the 
only  report  where  TEUC  nonmonetary 
determinations  will  be  reported. 

e.  Question:  Is  a  separate  SF-26fl  requirtid 
for  reporting  TEUC-A  administrative  costs'? 

Answer:  No.  There  is  only  one  TEUC 
program.  The  TEUC-A  and  AX  <;osts  are 
iniluded  on  the  SF  269  for  the  TEUC 
program. 

IFR  Doc.  O^-UH.";?  Filed  6-12-03:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  deti*rinination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  witli  applicable  law  and  are 


based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  ae  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3.  1931. 
as  amended  (46  Stat.  1494.  as  amended. 
40  U.S.C.  27a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary'  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  teh 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  teh  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effectibve  date  as  prescribed  in- 
that  section,  because  the  necessity  to 
issue  current  construction  industry 
wage  determination  frequently  and  in 
large  volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  effective  from  their 
date  of  notice  in  the  Federal  Register,  or 
on  the  date  written  notice  is  received  by 
the  agency,  whichever  is  earlier.  These 
decisions  are  to  be  used  in  accordance 
with  the  provisions  of  29  CFR  parts  1 
and  5.  Accordingly,  the  applicable 
decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 


"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
government  agency  having  an  interest  in 
the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  infomration  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatoPi'  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW..  Room  S-3014. 
Washington.  DC  20210. 

Supersedeas  Decisions  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  being 
superseded  and  their  date  of  notice  in 
the  Federal  Register  are  listed  with  each 
State.  Supersedeas  decision  numbers  are 
in  parentheses  following  the  number  of 
decisions  being  superseded.' 

Volume  I 

Connecticut 

Cr02-01  (Mar. 

(."r02-02  (Mar. 

CT02-o:i  (Mar. 

CT02-04  (Mar. 

CT02-O.S  (Mar. 

CT02-06  (Mar. 

CT02-07  (Mar. 

CT02-08  (Mar. 
Massachusetts 

MA02-01  (Mar. 

MA02-02  (Mar. 

MA02-O3  (Mar. 

MA02-O4  (Mar. 

MA02-0.S  (Mar. 

MA02-O6  (Mar. 

MA02-O7  (Mar. 

MA02-08  (Mar. 

MA02-09  (Mar. 

MA02-10  (Mar. 

MA02-11  (Mar. 

MA02-12  (Mar. 

MA02-i:MMar. 

MA02-14  (Mar. 

MA02-l.S(Mar. 

MA02-16  (Mar. 

MA02-17(Mar. 

MA02-18  (Mar 

MA02-19(Mar 

MA02-20  (Mar 

M.\02-21  (Mar 
Maine 

ME02-01  (Mar. 

ME02-O2  (Mar. 

ME02-0.3  (Mar. 

ME02-04  (Mar. 

ME02-05  (Mar. 
,     MK02-06  (Mar. 

Mi:02-O7  (Mar. 

Mt02-08  (Mar. 

ME02-09  (Mar. 

ME02-10  (Mar. 


1.2002)(CT0.'1-01) 
l,2002)(CT03-02) 
1.2002)(CT03-03) 
1.2002)(CT0.3-O4) 
1 .  2002)(CT03-0.=i) 
1.2002)(CT0.3-06) 
1.20O2)(CTO3-O7) 
1.2002)(CT0.3-08) 

1.2002)(MA0.3-01) 

l,2002)(MA0,3-02) 

1.2002)(MA0.3-03) 

1.2002)(MAO.'1-04) 

1.2002)(MA03-0.5) 

1.2002)(MA03-06) 

1.2002)(MA03-07) 

1.2002)(MAa3-08) 

l,2002)(MA03-O9) 

1.2002)(MA03-10) 

.  1.2002)(MA03-11) 

,  1.2002)(MA0.3-12) 

.  1.2002)(MA0.3-13) 

.  1.2002)(MA03-14) 

.  1.2002)(MA0.3-15) 

.  1.2002)(MA0.3-16) 

.  1.2002)(MA03-17) 

.  1.20O2)(MA03-18) 

.  1.2002)(MA0.3-19) 

.  1.2002)(MA0.3-20) 

.  1.2002)(MA03-21) 

1.2002)(ME03-01) 
1.2002)(ME03-02) 
1.2002)(ME03-03) 
l,20O2)(ME0.3-O4) 
1.20O2)(ME0.3-O5) 
1.20O2)(ME0.3-O6) 
1.2002)(ME03-07) 
1.2002)(ME03-O8) 
1.2002)(ME03-O9) 
1.2002)(ME03-10) 
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ME02-1 1  (Mar 

MEO^-12  (Mar 

ME02-13  (Mar 

ME02-14  (Mar 

ME02-15  (Mar 

ME02-16  (Mar 
New  Hampshire 

NH02-01  (Mar. 

NH02-02  (Mar. 

NH02-<)3  (Mar. 

NH02-04  (Mar. 

NH02-O.T  (Mar. 
*•        NH02-06  (Mar. 

NH02-07  (Mar. 

NH02-08  (Mar. 

NH02-09  (Mar. 

NH()2-10(Mar. 

NH02-1 1  (Mar. 

NH02-12(Mar. 
New  Jersey 

Nl02-oi  (Mar. 

NI02-02  (Mar. 

NI02-03  (Mar. 

N|02-04  (Mar. 

NI02-0.S  (Mar. 

Nl02-0fi  (Mar. 

N[02-07  (Mar. 

NI02-08  (Mar. 

NI02-09  (Mar. 
New^  York 

NY02-01  (Mar 

NY02-02  (Mar 

NY02-03  (Mar 

NY02-04  (Mar 

NY02-0.1  (Mar 

NY02-(»fi  (Mar 

NY02-O7  (Mar, 

NY02-08  (Mar. 

NY02-09  (Mar. 

NY02-10  (Mar. 

NY02-1 1  (Mar. 

NY02-12(Mnr. 
NY02-13  (Mar. 
NY02-14  (Mar. 
NY02-l.i  (Mar. 
NY02-lfi  (Mar. 
NY02-17(Miir. 
NY02-18  (Mar. 
NY02-19(Mar. 
NV02-20  (Mar. 
NY02-21  (Mar. 
NY02-22  (Mar. 
NY02-23  (Mar. 
N^'02-24  (Mar. 
NY02-2.-)  (Mar. 
NY02-2(i  (Mar. 
NY02-27  (Mar. 
NY02-2H  (Mar. 
NY02-29  (Mar. 
NY02-.30  (Mar. 
NY()2-31  (Mar. 
NY02-32  (Mar. 
NY02-33  (Mar, 
NYU2-34  (Mar. 
NYl»2-3.-.  (M,)r. 
NY02-3f>(Mar. 
NY()2-37  (.Mar 
NYl)2-3a  (Mar 
NY()2-39  (Mar, 
NY02-40(Mai. 
NY02-41  (Mar. 
NY02-42  (Mar. 
NY02-43  (Mar. 
NY02-44  (Mar. 
NY02-4.->  (Mar. 
NY02-4rj  (Mar. 


1.2002)(ME03-11) 
1,2002){ME03-12) 
1.2002)(ME03-13) 
1.  2002)(ME03-14) 
1,2002)(ME03-15) 
1.  2002)(ME03-16) 

1.2002)(NH0.3-01) 
1.2002)(NH0.3-02) 
1.2002)(NH0.3-O3) 
1.20O2)(NH0.3-O4) 
1.2002)(NH03-05) 
1.2002)(NH0.3-06) 
1.  2002)(NH03-07) 
1.  2002)(NH03-O8) 
1.2002)(NH0.3-O9) 
1.2002){NH03-10) 
1.2002)(NH0.3-11) 
1.2002)(NH03-12) 

1.2002)(N|0.3-01) 
1.20()2)(NIO;)-02) 
1.  2002)(Nf0.3-O3) 
1.  20O2)(N|03-O4) 
1,2002)(N|0.3-0.5) 
1.20O2)(NI0.3-O6) 
1..2OO2)(NJ03-O7) 
1.2002)(NI03-08) 
1 .  2002)(NJ0.3-09) 


1.2002)(NY0.3-01) 
1.2002)(NY03-02) 
1.  2OO2)(NY0.3-O3) 
1.2002)(NY03-04) 
1.2002)(NY0.3-0.=i) 
1.2002){NY03-Ori) 
1.2002)(NY0.3-07) 
1.2002)(NY0,3-O8) 
.  1.2002)(NY03-09) 
.  1.2002)(NY0.3-10) 
.  1.  2002)(NY0,3-11) 
.  ].2002)(NY0.'{-12) 
.  1.2002)(NY03-13) 
.  1.2002)(NY0.3-14) 
.  1.2002)(NY.03-l.=i)  , 
.  1.2002)(NY03-iri| 
.  1.2002)(NYO;j-17) 
1.2()02)(NY03-18) 
1.2002)(NY03-19) 
1.2002)(NY03-20) 
1.20O2)(NY0;j-21) 
1.2002)(NY0.3-22) 
1.2002)(NY0.3-23) 
1.2002)(NY0.'»-24) 
1.20(r2)(NY0.3-2.i) 
1.20()2)(NY0.'l-2r)) 
1.  2002){NY0.3-27) 
1.2002)(NY03-28) 
1.2002)(NY03-2<I) 
1.2002)(NY0;<-30) 
1.2002)(NY03-31) 
1.2002J(NY0.3-32) 
1.2002)(NY0.3-33) 
1.2002)(NYO:}-34) 
1.2002)(NY03-3.5) 
1.2002)(NYn.3-30) 
1.2002)(NY0;j-37) 
1.2002)(NY0;{-38) 
1.2002)(NY0.3-.39) 
1 .  2002)(NY03-»0)^ 
1.2002)(NY0:J-41) 
1.2002)(NY03-42) 
1.  2002)(NY03-43) 
1.20l)2)(NY0.3-44) 
1.2002)(NY03-45) 
1.2002)(NY03-46) 


NY02-47  (Mar.  1 
NY02-48  (Mar.  1 
•NY02-49  (Mar.  1 
NY02-.';0  (Mar.  1 
NY02-51  (Mar.  1 
NYQ2-.52  (Mar.  1 
NY02-.53  (Mar.  1 
NY02-54  (Mar.  1 
NY02-55  (Mar.  1 
NY02-5B(Mar.  1 
NY02-57(Mar.  1 
NY02-58(Mar.  1 
NY02-.')9  (Mar.  1 
NY02-60(Mar.  1, 
NY02-61  (Mar.  1, 
NY02-62(Mar.  1, 
NY02-63.(Mar.  1. 
NY02-64(Mar.  1, 
NY02-65(Mar.  1. 
NY82-66(Mar.  1. 
NY02-67(Mar.  1. 
NY02-68(Mar.  1. 
NY02-69(Mac.  1. 
NY02-70(Mar.  1, 
NV02-71  (Mar.  1, 
NY02-72(Mar.  1. 
NY02-73(Mar.  1. 
NY02-74(Mar.  1. 
NY02-75(Mar.  1. 
NY02-70(Mar.  1. 
NY02-77(Mar.  1. 

Guam 

GU02-01  (Mar.  1. 

Puerto  Rico 

PR02-01  (Mar.  1. 
PR02-02  (Mar.  1. 
PR02-03(Mar.  1. 

Rhode  Island 
RI02-01  (Mar.  1. 
Rl02-02(Mar.  1, 
RI02-03(Mar.  1. 
RI02-04  (Mar.  1. 
Rl02-()5(Mar.  1. 


2002)(NY03^7) 

2002)(NY03-^8) 

2002)(NY03-49) 

2O02)(NY03-50) 

2002)(NY03-51) 

2002)(NY03-52) 

2002)(NY03-53) 

2002){NY03-54) 

2002)(NY03-5.'i) 

2002)(NY0.3-56). 

2002)(NY0.3-.57) 

2002)(NY03-.58) 

2002)(NY0.3-59) 

2002)(NY03-60) 

2002)(NY0.3-61) 

2002)(NY0.3-62) 

2002)(NY03-63) 

,  2002)(NY03-64) 

.  2002)(NY03-6.'i) 

.  2002)(NY03-66) 

.  2002)(NY03-67) 

.  2002)(NY03-«8) 

.  2002)(NY0.3-69) 

,  2002)(NY03-70) 

,  2OO2)(NY03-71) 

.  2002)(NY03-72) 

.  2002)(NY03-73) 

.  2002)(NY03-74) 

.  2002)(NY0.3-7.'i) 

.  2002)(NY0,3-76) 

.  2002)(NY03-77) 

.  2002)(GU03-4)1) 

2002)(PR0.3-01) 
2002)(PR0.3-02) 
2002)(PR0.3-03) 


Virgin  Islands 
V 102-01  (Mar.  1. 
VI02-02  (.Mar.  1. 

Vermont 

VT02-01  (Slar.  1 
VT02-02  (Mar.  1 
VT02-03  (Mar.  1 
Vl'02-04  (Mar.  1 
VT02-0.5  (Mar.  1 
Vr02-0r.  (Mar.  1 
\'T02-07  (Mar.  1 
V'r02-O8  (Mar.  1 
VT02-()f)  (Mar.  1 
VT02-10(Mar.  1, 
VT02-ll(Mar.  1. 
VT02-12(Mar.  1. 
VT02-13(Mar.  1. 
V'r«2-14(Mar.  1. 
VT02-l.'5(Mar.  1. 
VT02-16(Mar.  1. 
VT02-17(Mar.  1. 
VT02-18(Mar.  1. 
VT02-19(Mar.  1. 
VT02-20(Mar.  1. 
VT02-21  (Mar.  1. 
VT02-22(Mar.  1. 

,  V'r02-23  (Mar.  1. 
VT02-24  (Mar.  1. 
VT02-2.1(Mar.  1. 
V'r02-20  (Mar.  1. 
VT02-27  (.Mar.  1. 
V  102-28  (Mar.  1. 
VT02-29(Mar.  1. 


2002)(RI03-01) 
2002)(R103-02) 
2OO2)(RI03-O3) 
2002)(RI03-()4) 
2002)(RI03-0.5) 


2002)(VIO;i-01) 
2O02)(VIO3-O2) 

.  2002)(VT0.3-6]) 
.  2002)(VT03-02) 
.  2002)(VT03-O3) 
.  2O02)(VT03-O4) 
.  20O2)(VT03-O.i) 
.  2002)(VT03-06) 
.  2002)(VT03-07) 
.  2002)(\'T03-08) 
.  2()02){\'T03-09) 
,  2002)(VT03-10) 
,  2002)(VT03-11) 
,  2002)(VT0,3-12) 
2002)(VT03-13) 
2002)(VT0.3-14) 
2002)(VT0.3-1.5) 
2002)(VT03-16) 
2002)(VT0.3-17) 
2002)(VT03-18) 
20()2)(VT03-19) 
2002)(VT03-20) 
2002)(VT03-21) 
2002)(VT03-22) 
26o2)(VT03-23) 
2002)(VT0,3-24) 
2002)(VT03-2.5) 
2002)(VT03-2B) 
2002)(VTy3-27) 
2002)(\'T03-28)' 
2002)(VT0,t-29) 


VT02-30  (Mar.  1 . 
VT02-3l'(Mar.  1. 
VT02-32(Mar.  1. 
VT02-33(Mar.  1, 
VT02-34(Mar.  1. 
VT02-3.T  (Mar.  1. 
VT02-36  (Mar.  1 . 
VT02-37(Mar.  1. 
.VT02-38(Mar.  1. 
VT02-39(Mar.  1. 
Vr02-40(Mar.  1. 
VT02-41  (Mar.  1. 
VT02-42(Mar.  1. 
VT02-43(Mar.  1, 

Volume  II 

Di.slrictofCol 
DC02-O1  (Mar.  1. 
i3C02-O2  (Mar.  1. 
DC02-03(Mar.  1. 
Delavvare 
DE02-<)1  (Mar.  1. 
DE02-02(Mar.  1. 
-  DE02-03  (Mar.  1. 
DE02-O4(Mar.  1. 
DE02-0.'>  (Mar.  1. 
DE02-O6(Mar.  1. 
DE02-07(Mar.  1. 
DE02-08(Mar.  1. 
DE02-09(Mar.  1. 
DE02-10(Mar.  1. 
DE02-11  (Mar.  1. 
Maryland 

MD02-01  (Mar.  1 
MD02-02(Mar.  1 
MD02-03  (Mar.  1 
MD02-04  (Mar.  1 
.    MD02-O.5  (Mar.  1 
MDU2-0fi  (Mar.  1 
MD02-07  (Mar.  1 
MD02-08  (Mar.  1 
MD02-09  (Mar.  1 
MD02-10  (Mar.  1 
MD02>-1 1  (Mar.  1 
MD02-12(Mar.  1 
MD02-13  (Mar.  1 
MD02-14  (Mar.  1 
MD02-l.T(Mar.  1 
MD02-lfi  (Mar.  1 
MD02-17(.Mar.  1 
MD02-18  (Mar.  1 
.MD02-lfl  (Mar.  1 
MD02-20  (Mar.  1 
MD02-21  (Mar.  1 
.MD02-22  (Mar.  1 
MD02-23  (Mar.  1 
MD02-24  (Mar.  1 
MD02-25  (Mar.  1 
MD02-2fi  (Mar.  1 
MD02-27  (Mar.  1 
MD02-28  (Mar!  1 
MD02-29  (.Mar.  1 
MD02-30  (.Mar,  1 
MD02-31  (Mar.  1 
MD«2-32  (Mar.  1 
MD02-33  (.Mar.  1 , 
MD02-34(Mar.  1. 
MD02-3,i  (Mar.  1. 
MD02-.'^)  (Mar.  1. 
MD02-37  (Mar.  1. 
MD02-38(Mar.  1. 
MD02-30(Mar.  1. 
^lD02-40  (Mar.  1. 
MD02-41  (Mar.  1. 
MD02-42(Mar.  1. 
MD02-t3(Mar.  1. 


2002)(VT03-30) 
2002)(VT03-31) 
2002)(VT03-32) 
2002)(VT03-33) 
2002)(VT03-34) 
2002)(VT03-3.S) 
2002)(VT0.3-36) 
2002)(VT03-37) 
2002)(VT03-38) 
2002j(VT03-39) 
2002)(VT03^O) 
2002)(VT0.3-41) 
2002)(VT03-42) 
2002)(VT03-43) 


2O02)(DC0.3-Ol) 
2002)(DC03-02) 
2002)(DC03-03) 

20a2)(DC03-01) 
2002)(DE03-02] 
2002)(DE03-03) 
2002)(DE03-O4) 
2002)(DE03-0.5) 
2002)(DE03-O6) 
2002)(DE03^7; 
2002)(DE03-tJ8) 
2002)(DE03-09) 
2002)(DE03-10) 
2002)(DE0.3-ll) 


2002)(MD03-0]) 
2002)(MD03-02) 
.  20n2)(MD03-0.!) 
.  2(02)(MD0.3-04; 
.  2L02)(MD0.3-O.T' 
.  2002)(MD03-Of.] 
.2002)(MD03-t)<) 
.  2002)(MD03-08) 
.  2002)(NtD()3-09) 
.  2002)(MD03-10) 
.2002)(.MD0.'{-1]) 
.2002)(MU03-12) 
.2002)(MD0.3-13) 
.2002)(MD03-]4) 
.2002)(MD03-l.'i) 
.  2002)(MD03-l(i) 
.  2002)(.V1DU.'{-17) 
.  2002)(.MD03-18) 
.  2002^MD0.3-19) 
.  2()02)(MD03-20) 
.  2002)(MD03-21) 
.  2002)(MD03-22) 
.  2002)(MD03-23) 
.  2002)(.MD03-24) 
.  2()02)(MD03-2.i) 
.  2002)(MD03-2H) 
.  2002)(M1303-27) 
.  21)02)(MD03-2K) 
.  2t)02)(MD03-29) 
,  2002)(MD03-30) 
2002)(MD03-31) 
2002)(MD03-32) 
2002)(MD03-.^3) 
2002)(MD03-34) 
2()02)(MD03-3.5) 
2002)(MD03-36) 
2002)(MU03-37) 
2002)(.MD()3-38) 
2002)(MD03-39) 
2002)(MD03-40) 
2OO2)(.MD0.3-l]) 
2002){MD03-12)    = 
2002)(MDO3-43) 


35446 


Federal  Register /Vol.  68.  No.  114 /Friday.  June  13,  2003 /Notices 


.  MD02-44  (Mar. 

■1.2002)(MD03-44) 

PA02-61  ( 

Mar.  1 

.  2002)(PA03-61) 

VA02-71  (Mar.  1 

2002)(VA03-71) 

MD02-45  (Mar. 

1.  2002)(MDO:i-45) 

PA02-62  ( 

Mar.  1 

.  2002)(PA03-62) 

VA02-72  (Mar.  1 

2002)(VA03-72) 

MD02-46  (Mar. 

1.2002)(MD03-46) 

PA02-63  1 

Mar.  1 

.  2002)(PA0.3-63) 

VA02-73  (Mar.  1 

2002)(VA03-73) 

MD02-47  (Mar. 

1.2002)(MD0.3-47) 

PA02-64  I 

Mar.  1 

.  2002)(PA0.3-64) 

VA02-74  (Mar.  1 

2002)(VA03-74) 

MD02-48  (Mar. 

1.2002)(M[X)3-*8) 

PA02-65  ( 

Mar.  1 

.  2002)(PA03-65) 

VA02-75  (Mar.  1 

2002)(VA03-75) 

MD02-49  (Mar. 

l,20O2)(MD03-49) 

Virginia 

VA02-76  (Mar.  1 

2OO2)(VA03-76) 

MD02-50  (Mar. 

1.2002)(MD03-50) 

VA02-01 

Mar.  1 

.  2002)(VA03-01)    *       « 

VA02-77  (Mar.  1 

20O2)(VA03-77) 

MD02-51  (Mar. 

1.20O2)(MDO3-51) 

VA02-02 

Mar.  1 

.  20O2)(VA03-O2) 

VA02-78  (Mar.  1 

2002)(VA03-78) 

MD02-52  (Mar. 

1.2002)(MD03-52) 

VA02-03 

Mar.  1 

.  2002)(VA03-03) 

VA02-79  (Mar.  1 

2002)(VA03-79) 

MD02-53  (Mar. 

1.2002)(MD03-53) 

•      VA02-O4 

Mar.  1 

.  2002)(VA03-04) 

VA02-80  (Mar.  1 

20O2)(VAO3-8O) 

MD02-54  (Mar. 

l,2002)(MD03-54) 

VA02-O5 

Mar.  1 

.  2OO2)(VA03-O5) 

VA02-81  (Mar.  1 

2002)(VA03-81) 

MD02-55  (Mar. 

1.2002)(MD03-55) 

VA02-06 

Mar.  1 

.  2002)(VA03-Or.) 

VA02-«2  (Mar.  1 

2002)(VA03-82) 

MD02-56  (Mar. 

1.2002)(MD0.3-3fi) 

VA02-07 

Mar.  1 

.  2002)(VA0.3-07) 

VA02-83  (Mar.  1 

2002)(VA03-83) 

MD02-57  (Mar. 

1.2tK)2)(ML)03-57) 

VA02-08 

Mar.  1 

.  2002)(VA03-O8) 

VA02-84  (Mar.  1 

2O02)(VA03-84) 

MD02-58  (Mar. 

1.20O2)(MDO3-58) 

VA02-09 

Mar.  1 

.  2002)(VA03-O0)   , 

VA02-8.3  (Mar.  1 

2002)(VA03-85) 

Pennsylvania 

VA02-10 

Mar.  1 

.  2002)(VA1).3-10) 

VA02-86  (Mar.  1 

2002)(VA03-86) 

PA02-01  (Mar. 

1.2002)(PA0.3-01) 

VA02-11 

Mar.  1 

.2002)(VA03-11) 

VA02-87  (Mar.  1 

2002)(VA03-87) 

PA02-02  (Mar. 

1.20O2)(PA03-O2) 

VA02-12 

Mar.  1 

.2002)(VA()3-12) 

VA02-88  (Mar.  1 

2002)(VA03-88) 

PA02-03  (Mar. 

l,2002)(PA0.3-03) 

VA02-13 

Mar.  1 

.  2l)02)(VA03-13) 

VA02-89  (Mar.  1 

20O2)(VA03-89) 

PA02-O4  (Mar. 

1.2002)(PA03-<)4) 

VA02-14 

Mar.  1 

.  2002)(VA03-14) 

VA02-90  (Mar.  1 

20()2)(VA03-90) 

PA02-05  (Mar. 

1.2002)(PA03-05) 

VA02-1.S 

Mar.  1 

.  2002)(VA0.3-l.'i) 

VA02-91  (Mar.  1 

2002)(VA03-91) 

PA02-O6  (Mar. 

1.2002)(PA03-06) 

VA02-10 

Mar.  1 

.  2002)(VA03-lf>) 

VA02-92  (Mar.  1 

2002)(VA03-92) 

PA02-07  (Mar. 

1.  2002)(PA03-07) 

VA02-17 

Mar.  1 

.  2002)(VA0.3-17) 

VA02-93  (Mar.  1 

2002)(VA0,3-93) 

PA02-0H  (Mar. 

1.2002)(PA03-O8) 

VA02-t8 

Mar.  1 

.  2002)(VA0.3-18) 

VA02-94  (Mar.  1 

2002)(VA03-94) 

PA02-()9  (Mar. 

1.20O2)(PA0.3-0fl) 

VA02-19 

Mar.  1 

.  2002)(VA03-19) 

VA02-95  (Mar.  1 

20()2)(VA03-95) 

PA02--.0(Mar. 

1.2002)(PA<)3-10) 

VA02-20 

Mar.  1 

.  2002){VA03-20) 

VA02-96  (Mar.  1 

2002)(VA0.1-96) 

PA02-n  (Mar. 

1,  2002)(PA03-11) 

VA02-21 

Mar.  1 

.2002)(VA()3-21) 

VA02-97  (Mar.  1 

2002)(VA03-97) 

PA02-12  (Mar. 

1.2002)(PA0.3-12) 

VA02-22 

Mar.  1 

.  2OO2)(VA0.3-22) 

VA02-9B  (Mar.  1 

2002)(VA03-98) 

PA02-1;}  (Mar. 

1.2002)(PAO;i-13) 

VA02-23 

Mar.  1 

.  2002)(VA03-23) 

VA02-99  (Mar.  1 

2002)(VA03-99) 

PA02-14  (Mar. 

1.  2002)(PA0.J-14) 

VA02-24 

Mar.  1 

.  2002)(VA03-24)    ; 

VA02-100  (Mar. 

1.  2002)(VA03-100) 

PA02-15  (Mar. 

1.20()2)(PA03-15) 

VA02-2.'i 

Mar.  1 

.  2002)(VA03-2.'i) 

VA02-101  (Mar. 

1.  2OO2)(VA03-101) 

PA02-lfi  (Mar. 

1.2002)(PA03-16) 

VA02-26 

Mar.  1 

.  2002)(VA().3-2r>) 

VA02-102  (Mar. 

1.2()02MVA03-102) 

PA02-17(MHr. 

!.  20()2)(PAO,3-17) 

VA02-27 

Mar.  1 

.  2002)(VA03-27) 

West  Virginia 

. 

PA02-18  (Mar. 

1.  2002)(['A03-18) 

VA02-28 

Mar.  1 

,  2002)(VAO,3-28) 

VVV02-01  (Mar.  1 

.  2002)(\VV0.3-01) 

PA02-19(Mar. 

1.2002)(PA03-H)) 

VA02-29 

Mar.  1 

.  2002)(VA03-29) 

WV02-O2  (Mar.  1 

.  2(M)2)(\VV03-02) 

PA02-20  (Mar. 

1.2002)(PA03-20) 

VA02-.30 

Mar.  1 

.  2002)(VA03-30) 

\VV02-03  (Mar.  1 

.  20()2)(\VVp3-03) 

PA02-21  (Mar. 

1.2002)(PA03-21) 

VA02-31 

Mar.  1 

,2002)(VA().3-31) 

VVV02-04  (Mar.  1 

.  2U02)(WV03-04) 

l'A02-22  (Mar. 

1.20()2)(PA03-22) 

•VA02-32 

Mar.  1 

.  2002)(VAn3-32) 

WV02-O5  (Mar.  1 

.  2(M)2)(WV03-O5) 

PA02-23  (Mar. 

1.20()2)(PA03-23) 

VA02-33 

Mar.  1 

.  20()2)(VAt)3-33) 

\VV02-0rj  (Mar.  1 

.  2()()2)(\VV03-06) 

PA02-24  (Mar. 

1.2002)(PA0.3-24) 

VA02-34 

Mar.  1 

.  2002)(VAU3-.34) 

\VV02-07  (Mar.  1 

.  2(H)2)(VVV03-O7) 

PA02-2.'i  (Mar. 

i.  2002)(PA03-2.5) 

VA02-3.'i 

Mar.  1 

.  2002)(VA03-3.'">) 

\VV02-08  (Mar.  1 

.  20U2)(VVV03-08) 

^ 

PA02-2K  (Mar. 

1.  20()2)(PA03-26) 

VA02-36 

Mar.  1 

,  2002)(VA0.3-3fi) 

WV02-09  (Mar.  1 

.  20()2)(\VV03-09) 

PA02-27  (Mar. 

1.2O02)(PAO3-27) 

VA02-37 

Mar.  1 

.  2()02)(VA03-37) 

WV02-10  (Mar.  1 

.  2U02)(\VV03-10) 

PA02-28  (Mar. 

1.  2002)(PA03-28) 

VA02-38 

Mar.  1 

.  20()2)(VA03-38) 

VVV02-11  (MiM.  1 

.2U()2)(\VV0.3-11) 

^ 

PA02-29  (Mar. 

1.2002)(PA()3-2n) 

VA02-39 

Marl 

.  2002)(VA()3-39) 

l'o/i//n«,'  /// 

PA02-30  (Mar. 

1 .  2002)(PA03-30) 

VA02-4() 

Mar.  1 

.  20()2)(VA0.3-40) 

PA02-;n  (Mar. 

1.20()2)(PA03-31) 

VA02-41 

Mar.  1 

.2002)(VA()3-41) 

Alabama 

PA02-;i2  (Mar. 

1.2002)(PA03-32) 

VA()2-42 

Mar.  1 

.  2002)(VA0.3-42) 

AL()2-<)1  (Mar.  1. 

2(I()2)(AL03-01) 

PA02-3;)  (Mar. 

1.20O2)(PAO3-33) 

VA02-43 

Mar.  1 

.  2002)ivA()3-43l 

AL02-02  (Mar.  1 

2(M12)(AL0.3-O2) 

PA()2-34  (Mar. 

1.2l)()2)(PA03-34) 

VA02-44 

Mar.  1 

.  2002)(VA03-44) 

AL02-O3  (Mar.  1 

2()()2)(AL(13-03) 

PA()2-35  (Mar. 

1.  2002)(PA03-35) 

VA02-4,'> 

Mar.  1 

.  2002)(VAl)3-^3) 

AL02-«4  (Mar.  1 

2()()2)(AL03-<)4) 

PA02-.36  (Mar. 

1.2002)(PA0;»-3fi) 

VAl)2-46 

(Mar.  1 

.  2002)(VA()3-4r.) 

AL02-().3  (Mar.  1 

2()()2)(AL03-0.'>) 

PA02-37  (Mar. 

1.20O2)(PA03-37) 

VA02-47 

Mar.  1 

.  2002)(VA()3-47) 

AL()2-(M>  (Mar.  1 

2()02)(AL();»-or.) 

HA02-38  (Mar. 

1.  20()2)(PA03-38) 

VA()2-48 

Mar.  1 

.  2(H)2)(VA()3-48) 

ALII2-07  (Mar.  1 

20(l2)(AL03-07) 

l'A02-39  (Mar. 

1.  2002)(PA03-.3n) 

VA02-49 

Mar.  1 

.  20()2)(V.\()3-^9) 

AL()2-(»H  (Mar.  1 

2()(»2)(AL03-08) 

PA02-40  (Mar. 

1.2O02)(PA0.3— »())    • 

VA02-.10 

Mar.  1 

.  20(I2)(VA()3-30) 

■  AL02-09  (Mar    1 

2()O2)(AL03-O0) 

PA02-41  (Mar. 

1.2002)(PAO.t-41) 

VA02-.'i« 

Mar.  1 

.2()()2)(VA(I3-.51) 

AL02-10(Mar.  1 

2()()2)(AL03-1()) 

PA()2-42  (Mar. 

1.20()2)(PA03-42) 

VA()2-52 

;Mar.  1 

.  2002)(VA()3-.')2) 

Al,02-1 1  (Mar.  1 

20(l2)(ALU3-n) 

PA02-43  (Mar. 

1.20«2)(PA0:»-43) 

VA02-..3 

(Mar.  1 

.  20()2)(VA()3-.'i:»i 

AL02-12(Mar.  1 

20(12  )(ALl)3-12) 

PA02-44  (Mar. 

l,2002)(PA03-44) 

VA02-34 

(Mar.  1 

.  2002)(VA()3-.=>4) 

AL()2-13(Mnr.  1 

2()()2)(AL03-13) 

PA02-4,".  (Mar. 

1.2(K)2)(PA()3-4.=i) 

VA02-.i.'> 

(Mar.  1 

.  20()2)(VAl)3-.'i.l)' 

AL()2-14(Mar.  1 

2(HI2)(AL03-14) 

PA02-4(i  (Mar. 

1.20()2)(PA().3-4<i) 

VA02-.S(i 

(Mar. 

.  2(M)2)(VA()3-.'>(i) 

AL()2-15  (Mar.  1 

2()(12)(AL03-1.'>) 

PAl)2-47  (Mar. 

1.  20()2)(PA()3-47) 

.  VA02-.i7 

(Mar.  1 

.  2tM)2)(VA03-.37) 

AL()2-l(i(Mar    1 

2(M)2)(AL03-1H) 

PA02-4H  (Mar. 

1.  2()l)2)(PA(J3-4H) 

VA02-3H 

(Mar.  1 

.  2(K)2)(VAt)3-5H) 

,            Al.()2-17  (Mar.  1 

20()2)(AL0.3-17) 

PA02-4')  (Mar. 

1.20()2)(PA03-4»)) 

VA02-.19 

(Mar.  1 

.  2(M)2)(VA03-.'i9) 

AL02-18(Mar.  1 

2(I(I2)(AI.03-1«) 

PA02-.'iO(Mar. 

1.20()2)(PA().t-..l)) 

VA()2-li() 

(Mar.  1 

.  20()2)(VA(»3-^tO) 

AU)2-19(Mar.  1 

2(«)2)(AL()3-19) 

PA(l2-5t  (Mar. 

1.2002)(PA(l3-.il) 

VA02-61 

(Mar. 

.2002)(VA()3-f.l) 

.    AL(l2-2()  (Mar.  1 

2(M)2)(AL().3-20) 

PA()2-.=i2  (Mar. 

1.2002)(PA03-.-i2) 

VA02-fi2 

(Mar.  1 

.  2(M)2)(VA()3-f>2) 

AL02-21  (Mar.  1 

2(H)2)(AL03-21)     . 

PA02-."i3  (Mar. 

1.2002){PA()3-.-)3) 

VA02-fi3 

(Mar.  1 

.  2()02)(\'A(l3-fi3) 

AU)2-22.(Mar.  1 

20(l2)(AL03-22) 

PA()2-.'>4  (Mar. 

1.2002)(PA03-.->4) 

VA02-«4 

(Mar.  1 

.  2002)(VA03-«4) 

AI.H2-23  (Mar.  1 

20(l2)(AL0;»-23) 

PA02-5.'^  (Mar. 

1.2(K)2)(PA03-:>.ij 

VA02-r>.'i 

(Mar.  1 

.  20()2)(VA03-r.r>) 

AUI2-24  (Mai    1 

2002 )( A  1.0.3-24) 

PA02-.=iri  (Mar. 

1.2002)(PAU3-.-j(i) 

VA()2-<J(i 

(Mar.  1 

.  2(H)2)(VA03-Wi) 

ALn2-2.'>  (Mar.  1 

20()2)(AL03-2.'>) 

PA()2-57  (Mar. 

1.  2(M)2)(PA03-.-)7) 

VA02-<>7 

(Mar. 

.  2lH)2)(VAtl3-fi7) 

AU»2-2(i  (Mar.  I 

2002)(/\Ll)3-2(i) 

PA02-.iH  (Mar. 

l,2(M)2)(l'A03-.->8) 

VA02-(>H 

(Mar. 

.  2(M)2)(VA().3-(iH) 

AL()2-27  (Mar  1 

20(12 )( A  1.03-2  7) 

PA02-,=i()  (Mar. 

1.20()2)(PA().l-.-.<)) 

VA()2-««) 

(Mar. 

.  2002)(VA()3-«9) 

AL02-2H  (Mar    1 

20()2)(AL03-28) 

PA02-«0  (Mar. 

1.20()2)(PA03-f.O) 

VA02-70 

(Mar. 

l.2002)(V.'\()3-7()) 

AL02-29  (Miu    1 

2(MI2)(AL03-29) 
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AL02-30  (Mar.  1 
AL02-31  (Mar.  1 
AL02-32  (Mar.  1 
AL02-33  (Mar.  1 
AL02-34  (Mar.  1 
AL02-3.->  (Mar.  1 
AL02-3(i  (Mar.  1 
AL02-37  (Mar.  1 
AL02-3H  (Mar.  1 
AL02-3!)  (Mar.  1 
AL02-40  (Mar.  1 
AL02-41  (Mar.  1 
AL02^2  (Mar.  1 
AL()2-43(Mar.  1 
AL()2-44(Mar.  1 
AL02-4.T  (Mar.  I 
AL02-4(i{Mar.  1, 
AL02-47(Mar.  1. 
AL02-4H(Mar.  1, 
AL02-49(Mar.  1, 
AL02-.50  (Mar.  1, 
AL02-,51  (Mar.  1. 
AL02-52(Mar.  1, 
AL02-,->3  (Mar.  1. 
AL02-.54  (Mar.  1. 
AL02-,-),i  (Mar.  1 . 
Florida 

FL02-01  (Mar.  1. 
FL02-()2  (Mar.  1 . 
FL02-03  (Mar.  1. 
FL02-O4  (Mar.  1. 
FL02-().'>  (Mar.  1 . 
FL02-0r>  (Mar.  1. 
FL02-07(Mar.  1. 
FL02-08  (.Mar.  1 , 
FL02-0rf(Mar,  1. 
FL02-10(Mar.  1. 
FL02-n  (Mar.  1. 
FL02-12(Mar.  1, 
FL02-13(Mar.  1. 
FL02-14(Mar.  1. 
FL02-l.i  (Mar.  1. 
FL02-]6(Mar.  1. 
FL02-17(Mar.  1. 
FL02-18(Mar.  1. 
FL02-19(Mar.  1. 
FL02-20(Mar.  1, 
FL02-21  (Mar.  1. 
FL02-22(Mar.  1. 
FL02-23  (Mar.  1 , 
FL02-24(Mar.  1. 
FL02-2.'>  (Mar.  1 . 
FL02-2fi(Mar.  1. 
FL02-27(Mar.  1. 
FL02-28  (Mar.  1 . 
FL02-2n  (Mar.  1 . 
FL02-.30  (Mar.  1. 
FL02-31  (Mar.  1. 
FL02-32(Mar.  1. 
FL02-33(Mar.  1. 
FL02-34(Mar.  1. 
FL02-3.T  (Mar.  1, 
FL02-.3r>  (Mar.  1. 
FL02-37(Mar.  1. 
FL02-38  (Mar.  1 . 
FL02-39(Mar.  1. 
FL02^0(Mar.  1. 
FL02-41  (Mar.  1. 
FL02-*2(Mar.  1. 
FL02^3(Mar.  1. 
FL02-44(Mar.  1. 
FL02-».'>  (Mar.  1, 
FL02-ir>  (Mar.  I. 
FL02-47(Mar.  1. 
FL02-48(Mar.  1, 
FL02-49(Mar.  1. 


.  2()O2)(AL03-30) 

.  2002)(AL0.3-31) 

.  2002)(AL0.3-32) 

.  2002)(AL0.3-33) 

.  2()02)(AL0.3-34) 

,  20()2)(AL0.3-33) 

.  2002)(AL()3-3r>) 

2002)(AL03-37) 

2002)(AL03-38) 

2002)(Al.0,3-39) 

2002)(AL0.'?-4b) 

2002)(AL0.3-41) 

2002)(AL03-42) 

2002)(AI.03-43) 

2002)(AL0.3-^4) 

2002)(AL03-43) 

2002)(AL03-4r.) 

2002)(AL().3-47) 

2002)(AL03-48) 

2002)(AL03-49) 

2002)(AL03-50) 

2002)(AL0.3-31) 

2002)(AL03-52) 

2002)(AL0.3-33) 

2()02)(AL0,3-54) 

2002)(AL03-55) 


2002)(FL03-01) 

2002)(FL03-02) 

2002)(FL03-03) 

20O2)(FL03-d4) 

2002)(FL03-03) 

2002)(FL03-06) 

2002)(FL03-07) 

2002)(FL03-O8) 

2002)(FL03-09) 

2002)(FL0.3-10) 

2002)(FL03-n) 

2002)(FL03-i2) 

2002)(FL03-13) 

2002)(FL0.3-14) 

2002)(FL03-15) 

20()2)(FL03-16) 

2002)(FL03-17) 

2002i(FL03-18) 

2002)(FL03-19) 

2002)(FL03-20) 

2002)(FL03-21) 

2002)(FL03-22) 

2002)(FL03-23) 

2002)(FL03-24) 

2()02)(FL03-25) 

2002)(FL03-26) 

2002)(FL03-27) 

2002)(FL03-28) 

2002)(FL03-29) 

2002)(FL03-30) 

20(J2)(FL03-31) 

2002)(FL03-32) 

2002)(FL03-33) 

2002)(FL03-34) 

2P02)(FL03-35) 

2002)(FL03-36) 

2002)(FL03-37) 

2002)(FL03-38) 

2002)(FL03-39) 

2002)(FL03^0) 

2002)(FL03-41) 

2002)(FL03-42) 

2002)(FL03-43) 

2002)(FL03-44) 

2002)(FL03-45) 

2002)(FL03-46) 

2002)(FL03-47) 

2002)(FL03-48) 

2002)(FL03-49) 


FL02-50(Mar.  1. 
FL02-51  (Mar.  1, 
FL02-52(Mar,  1. 
FL02-.i3  (Mar.  1 , 
FL02-54(Mar.  1. 
FL02-53(Mar.  1. 
FL02-5fi  (N^ar.  1, 
FL02-57(Mar.  1, 
■  FL02-58  (Mar.  1, 
FL02-59(Mar.  1. 
FL02-60(Mar.  1, 
FL02-61  (Mar.  1. 
FL02-62(Mar.  1. 
FL02-fi3  (Mar.  1 , 
FL02-64  (Mar.  1 . 
FL02-r.5  (Mar.  1. 
FL()2-6r.  (Mar.  1. 
FL02-67(Mar.  1, 
FL02-f.8  (Mar.  1, 
FL02-69  (Mar.  1 . 
FL02-70  (Mar.  1 , 
FL()2-71  (Mar.  i. 
FL02-72(Mar.  1, 
FL02-73(Mar.  1. 
FL02-74(Mar.  1. 
FL02-73  (Mar.  1. 
FL02-7(i  (Mar.  1, 
FL02-77(MaK.  1. 
FL02-78  (Mar.  1 , 
F102-7n(Mar.  1. 
FL02-80(Mar.  1, 
FL02-81  (Mar.  1. 
;'L02-82  (Mar.  1. 
FL02-83(Mar.  1. 
FL02-84  (Mar.  1. 
FL02-8S  (Mar.  1. 
FL02-8(>  (Mar.  1.- 
FL02-87(Mar.  1. 
FL02-88(Mar.  1, 
FL02-8n(Mar.  1. 
FL02-90(Mar.  1, 
FL02-91  (Mar.  1, 
FL02-92(Mar.  1. 
FL02-93(Mar.  1. 
FL02-94(Mar.  1, 
FL02-93  (Mar.  1 . 
FL02-n()  (Mar.  1. 
FL02-97  (Mar.  t. 
FL02-98(Mar.  1. 
FL02-9fl(Mar.  1, 
'      FL02-100  (Mar.  1 
FL02-101  (Mar.  1 
FL02-102  (Mar.  1 
FL02-103  (Mar.  1 
FL02-104  (Mar.  1 
Georgia 

GA02-0t(Mar.  1. 
GA02-O2(Mar.  1. 
GA02-03(Mar.  1. 
GA02-04(Mar.  1. 
GA02-O5  (Mar.  1. 
GA02-O6(Mar.  1, 
GA02-07(Mar.  1. 
GA02-08(Mar.  1. 
GA02-09(Mar.  1. 
GA02-10(Mar.  1, 
GA02-11  (Mar.  1. 
GA02-12(Mar.  1. 
GA02-13(Mar.  1, 
GA02-14(Mar.  1. 
GA02-15(Mar.  1. 
GA02-16(Mar.  1. 
GA02-17(Mar.  1, 
GA02-18  (Mar.  1. 
GA02-19(Mar.  1. 
GA02-20(Mar.  1, 


2002){FL0.3-50) 

2002)(FL03-51) 

2002)(FL03-52) 

20O2)(FL03-53) 

2002)(FL0.3-54) 

2002)(FL03-35) 

2002)(FL03-36) 

20O2)(FL03-57) 

2002)(FL03-58)   , 

2002)(FL0.3-59) 

2002)(FL03-60) 

2002)(FL03-61) 

2002)(FL03-62) 

2002)(FL03-63) 

2002)(FL03-64) 

2002)(FL0,3-65) 

2002)(FL03-r>6) 

2002)(FL0.3-67) 

2002)(FL03-68) 

2002)(FL03-69) 

2002)(FL03-76) 

2002)(FL0.3-71) 

2002)(FL03-72) 

2002)(FL03-73) 

2O02)(FL03-74) 

2002)(FL0.3-75) 

2002)(FL03-76) 

2002)(FL03-77)   . 

2O02)(FL03-78) 

2002)(FL03-79) 

2002)(Fll03-80) 

2002)(FL0.3-81) 

2002)(FL03-«2) 

2002)(FL0,3-83) 

2002)(FL0.3-84) 

2002)(FL0,3-83) 

2002)(FL03-8fi) 

2002)(FL03-87) 

2002)(FL03-88) 

2002)(FLQ3-8<)) 

2O02)(FL0.3-9O) 

2002)(FL0.3-91) 

2002)(FL03-92) 

2002)(FL03-93) 

2002)(FL03-94) 

2002)(FL03-95) 

2002)(FL03-96) 

2002)(FL03-97) 

2002)(FL03-98) 

2002)(FL03-99) 

.  2002)(FL03-100) 

.2002)(FL0.3-101) 

.  2002)(FL03-102) 

.  2002)(FL03-103) 

,  2002)(FL03-104) 


2002)(GA0.3-01) 

2002)(GA03-02) 

2002)(GA03-O3) 

2002)(GA03-04) 

2002)(GA03-05) 

2002)(GA03-O6) 

2OO2)(GA03-O7) 

2002)(GA03-08) 

2002)(GA03-09) 

2002)(GA03-10) 

2002)(GA03-1 1) 

2002)(GA03-12) 

2002)(GA03-1.S) 

2002)(GA03-14) 

2002)(GA03-15) 

2002)(GA03-16) 

20Q2)(GA03-17) 

2002)(GA03-18) 

2002)(GA03-19) 

2002)(GA03-20) 


CA02-21- 
GA02-22 
GA02-23 
GA02-24 
GAt)2-25 
GA02-2f) 
GA02-27 
GA02-28 
'  GA02-29 
GA02-30 
GA02-31 
GA02-32 
GA02-33 
GA02-34 
GA02-35 
G.\02-3fi 
GA02-37 
GA02-38 
GA02-39 
GA02-40 
GA02-41 
GA02-42 
GA02-43 
GA02-44 
GA02-43 
GA02-tr> 
GA02^7 
'      GA02-48 
GA02^9 
GA02-30 
GA02-51 
GA02-32 
GA02-.13 
GA02-34 
GA02-.i3 
GA02-3fi 
GA02-37 
GA02-58 
GA02-S9 
GA02-r)0 
GA02-r.l 
GA02-62 
GA02-63 
'      GA02-64 
GA02-65 
GA02-66 
GA02-r.7 
GA02-68 
GA02-(i9 
GA02-70 
GA02-71 
GA02-72 
GA02-73 
GA02-74 
GA02-73 
GA02-7fi 
GA02-77 
■GA02-78 
JGA02-79 
GA02-B0 
GA02-81 
GA02-82 
GA02-83 
GA02-84 
GA02-85 
GA02-86 
GA02-87 
GA02-88 
Kenliickv 
KY02H)1 
KY02-02 
KY02-O3 
KY02-04 
KY02-03 
KY02-06 
KY02-07 


(Mar.  1. 
(Mar.  1. 
(Mar.  1. 
(Mar.  1. 
(Mar.  1. 
(Mar.  1. 
(Mar.  1. 
(Mar.  1. 
(Mar.  a. 
(Mar.  1. 
(Mar.  1. 
(Mar.  1. 
(Mar.  1. 
(Mar.  1. 
(Mar.  1. 
(Mar.  1. 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1- 
(Mar.  1 
(Mar.  1 
(Mar.  1 , 
(Mar.  1, 
{Mar.  1. 
(Mar.  1. 
(Mar.  1. 
(Mar.  1. 
(Mar.  1. 
(Mar.  1. 
(Mar.  1. 


2002)(GA03-21) 
2002)(GA03-22) 
2002)(GA03-23) 
.  2002)(GA03-24) 
.  2O02)(GAO3-25) 
.  20()2)(GA03-2r>) 
.  20O2)(GA03-27) 
.  2()02)(CiA03-28) 
.  2002)(GA03-29) 
.  2002)(GA03-30J 
.2002)(GA0.3-31) 
.  2002)(GA03-32) 
.  2002)(GAQ3-33) 
.  2002)(GA03-34) 
.  2002)(GA03-33) 
.  2002)(GA03-3fi) 
,  2002)(GA03-371 
2O02)(GA03-38) 
2002)(GA03-39) 
2002)(GA03^0) 
2002)(GA0.3-41) 
2002)(GA03-42) 
2002)(GA03-43) 
2002)(GA03-44) 
2002)(GA03-45) 
2002)(GA03-t6) 
2002)(GA0.3-47) 
2002)(GA03-48) 
2002)(GA03-49) 
2()02)(GA03-.S0) 
2002)(GA0.3-51) 
2002)(GAn3-32) 
2O02)(GA03-.i3) 
2(M)2)(GA03-.34) 
2il02)(GA03-53l 
2002)(GA03-.3fi) 
2002)(GA03-37) 
(Mar.  l.-2002)(GA03-58) 
(Mar.  1.2002)(GA03-59) 
(Mar.  1.  2002)(GA03-(iO) 
(Mar.  1.2002)(CA03-H1) 
(Mar.  1.2002)(GA0.t-62) 
(Mar.  1.  2002)(GA03-63) 
(Mar.  1.  2OO2)(GA03-f>4) 
(Mar.  1.2O02)(GA0.3-fi5) 
(Mar.  1.  2002)(GA03-r>r>) 
(Mar.  1.2002)(GA03-fi7) 
(Mar.  1.  2002)(GA03-68) 
(Mar.  1 .  2002)(GA03-fi9) 
(Mar.  1.2O02)(GA03-70) 
(Mar.  1.2002)(GA03-71) 
(Mar.  l,2002)(GA0.3-72) 
(Mar.  1.2002)(GA03-73) 
(Mar.  1.2002)(GA0.3-74) 
(Mar.  1.2O02)(GA03-75) 
(Mar.  l,2002)(G.'\03-76) 
(Mar.  1.2002)(GA0.3-77) 
(Mar.  1.  2002){GA03-78) 
(Mar.  1.2002j(GA0.3-79) 
(Mar.  1.  2O02)(GA0.3-«O) 
(Mar.  1.  2002)(GA03-8lj 
(Mar.  1.2002)(GA03-82i 
(Mar.  1,  2002){GA03-83) 
(Mar.  1.  2002)(GA03-84) 
(Mar.  1.  2002)(GA03-83) 
(Mar.  1 .  2002)(GA03-86)' 
(Mar.  1.2002)(GA0.3-B7) 
(Mar.  1.2002  KG  A0.3-«8) 

(Mar.  1.2002)fKY0.3-01) 
(Mar.  1,  2002)(ICY0.3-<)2) 
(Mar.  1,  2002)(KY03-03J 
(Mar.  l,2O02)(KYO3-O4) 
(Har.  l,.2002)(KY03-05) 
(Mar.  1.2002)(KY03-(K)) 
(Mar.  l,2002)(KY0;i-07) 
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KY02-08(Mar.  1. 
KY()2-(«)  (M.ir.  1. 
KY02-1U  (Mhi-.  1. 
KY02-11  (Mhp.  1. 
KY()2-12  (Mar.  1. 
KY02-i:i(M.if.  1. 
KY()2-14(Miir.  1. 
KY02-1.''.  (Mar.  1. 
KY()2-Mi(Mar.  1. 
KY02-17(Mar.  1. 
KY(»2-18(Mar.  1. 
KY02-l'>(Mar.  1. 
KY()2-2l)  (Mar.  1. 
kY()2-21  (Mar.  1. 
KYl)2-22  (Mar.  1. 
KY02-2;i  (Mar.  1. 
KY02-24(Mdr.  1. 
KY02-2.'i  (Mar.  1. 
KY02-2(i  (Mar.  1. 
KY02-27(Mar.  1. 
KY02-2«(Mar.  1. 
KY()2-2«)  (Mar.  1, 
KY02-.«)  (Mar.  1. 
KY02-:n  (Mar.  1. 
KY02-a2(Mar.  1, 
KY02-;j:»  (Mar.  1, 
KY02-;»4  (Mnr.  1. 
KYl)2-3.=>  (Mar.  1. 
KY02-;<6  (Mar.  1, 
KY02-:i7  (Mar.  1. 
KY02-38(Mar.  1, 
KY()2-:<n  (Mar.  1. 
KY02-40(Mar.  1. 
KY02-41  (Mar.  1. 
KY()2-42  (Mar.  1. 
KY()2-4;MMar.  1, 
KY()2-44-(Mar.  1, 
KY()2-4,'i  (Mar.  1 
KY02-46(Mar.  1. 
KY02-47(Mar.  1. 
KY02-48  (Mar.  1. 
KY02-4n(Mar.  1, 
KY(»2-.iO  (Mar.  1, 
KYt)2-51  (Mar.  1. 

.  KY02-52(Mar.  1. 
KY02!-5;MMar.  1. 

Mississippi 
MS02-01  (Mar.  1. 
MS02-02  (Mar.  1. 
MS02-0:i  (Mar.  1. 
MS02-{)4  (Map.  1. 
MS02-0;i  (Mar.  1, 
MS02-OH(Mar.  1. 
MS02-07  (Mar.  1. 
MSl)2-08  (Mar.  1. 
MS02-09(Mar.  1, 
MS02-10(Mar.  1. 
MS02-n  (Mar.  1. 
MS()2-12(Mar.  1. 
MS02-i:J  (Mar.  1, 
MS02-14  (Mar.  1, 
MS02-l.'i  (Mar.  1, 
MSU2-16(Mar.  1. 
MS02-17(Mar.  1. 
MS02-18  (Mar.  1, 
MS02-19  (Mar.  1, 
MS02-20(Mar.  1, 
MS()2-21  (Mar.  1 
MS02-22  (Mar.  1 
MS02-2:)  (Mar.  1 
MS02-24  (Mar.  1 
MS02-25  (Mar.  1 
MS()2-2(i  (Mar.  1 
MS02-27  (Mar.  1 
MS02-28  (Mar.  1 
MS02-29  (Mar.  1 


2002)(KY0:M)8) 

2002)(KY0.1-(M) 

2U02)(KY0;{-10) 

20(12)(K.Y():J-1I) 

20()2)(KYlt.<-12) 

2002)(KY()3-1;J) 

2002)(KY();{-14) 

2()()2)(KY0:i-l.'))    • 

2002)(KYO;<-1(i) 

2002)(KYO;J-17) 

2002)(KY0:<-18) 

2002)(KY0:i-19) 

2()02)(KY0;«-20) 

2002)(KY0.3-2I) 

2002)(KY0H-22J 

20()2)(KYtU-2;J) 

20O2)(KY(l.<-24) 

2()02)(KYO;»-23) 

2002)(KY():i-2()) 

2002)(KYO;»-27) 

2002)(KY(n-28) 

2002)(KY0:i-29) 

20()2)(KY0;»-:»0) 

2()()2)(KY(),-J-:U) 

2002)(KYu;i-;J2) 

2002)(KY();J-33) 

2002)(KY0:i-;<4) 

2002)(KY():<-;<.i) 

2002)(KYo:»-;»ri) 

2002)(KY0;i-:<7) 
2002)(KY0.'<-U8) 

2002)(KYo:)-;io) 

2002)(KYo;i-40) 
2002)(KYo:t-41) 
2002)(KY0:»-42) 
2U(I2)(KY0;J-4;J) 
2()02)(KY03-44) 
2002)(KY0;i-45) 
2002)(KY0;j-4fi) 
2002)(KY0,J-47) 
2002)(KY03-48) 
2002)(KY03-4<)) 
2002)(KY()3-^.=S(I) 
2002)(KY0.3-.=i1) 
2002)(KY0;t-.'i2) 

2002)(KYo:j-.'j:j) 

2002)(M.So:J-«1) 
20()2)(MS03-02) 
,  2()02)(MS03-();») 
.  2002)(M.S{):M)4) 
,  2002)(MS0:t-0.'i) 
.  20()2)(MSO,1-O6) 
,  2(M)2)(M.S0a-07) 
.  2002)(MS03-08) 
,  2002)(MS();i-09) 
.  20()2)(MS03-1()) 
.  20()2)(MSOH-ll) 
.  20()2)(MSO;j-12) 
,  2OO2)(MSO3-i:0 
,  2()02)(MSOH-14) 
,  2002)(MS0;»-13) 
.  2002)(MS()3-ir>) 
.  2002)(MSO:)-17) 
.  2002)(MS03-1H) 
.  2002)(MS0.1-10) 
.  2OO2)(MS03-20) 
.  2002)(MS03-21) 
.  2002)(MS03-22) 
.  2002)(MS0.3-23) 
,  2002)(MS0.3-24) 
.  2002)(MS()3-25) 
.  20O2)(MSO3-2r>) 
,  2002)(MS03-27) 
,  2002)(M.SO,3-28) 
,  2002)(MS03-29) 


MS02-30{Mar.  1. 

MS02-31  (Mar.  1. 

MS02-32(Mar.  1. 

MS02-33  (Mar.  1. 

MS02-)4  (Mar.  1. 

M,S02-3.'>(Mar.-1. 

MS02-.»r>  (Mar.  1. 

MS02-37  (Mar.  1 . 

MS()2-38  (Mar.  1. 

MS02-30(Mar.  1. 

MS02-40(Mar.  1. 

MS02-41  (Mar.  1. 

MS02-42  (Mar.  1. 

MS02-43(Mar.  1. 

MS02-44  (Mar.  1. 

MS02-4.'i  (Mar.  1. 

MS02-4(i  (Mar.  1. 

MS02-47  (Mar.  1. 

MS02-4«(Mar.  1. 

MS02-49  (Mar.  1. 

M.S02-.10  (Mar.  1. 

MS02-51  (Mar.  1. 

MS02-.'i2  (Mar.  1. 

MS02-53  (Mar.  1. 

M.S02-34  (Mar.  1 . 

MS02-.'v5  (Mar.  1. 

MS02-.'i6  (Mar.  I. 
North  Carolina 

NC02-01  (Mar.  1. 

NC02-02  (Mar.  1. 

NCU2-03  (Mar.  1 , 

NC02-<)4  (Mar.  1 . 

NC()2-0."S  (Mar.  1. 

NC02-0fi  (Mar.  1. 

N(;02-07  (Mar.  1. 

N(:02-O8(Mar.  1. 
•  NC:02-09  (Mar.  1. 

N(:02-10(Mar.  1. 

NC02-11  (Mar.  1. 

NC:02-12(Mar.  1. 

NC02-13(Mar.  1. 

NC()2-14  (Mar.  1. 

N(;()2-15  (Mar.  1. 

Na)2-l(>(Mar.  1. 

NC02-17  (Mar.  1. 
,     NC02-18(Mar.  1. 

NC02-in(Mar.  1. 

N(;02-20  (Mar.  1. 

NC02-21  (Mar.  1. 

N(;02-22  (Mar.  1. 

N{:02-23  (Mar.  1, 

NC;02-24  (Mar.  1. 

Nr.02-2.'i  (Mar.  1. 

NC02-2fi  (Mar.  1. 

NC02-27(Mar.  1. 

NC02-28  (Mar.  1 . 

■NC02-2«)  (Mar.  1. 
;   NC02-30{Mar.  1. 

NC02-31  (Mar.  1, 

NC02-32  (Mar.  1 . 

N(:02-33  (Mar.  1. 

NC02-34{Mar.  1. 

NC02-35  (Mar.  1, 
.    N{;02-.36  (Mar.  1. 

NC02-37(Mar.  1. 

NC02-38(Mar.  1. 

NC;02-39(Mar.  1. 

NC02-40(Mar.  1. 

NC:02-41  (Mar.  1. 

NC02-42(Mar.  1. 

NC02^3  (Mar.  1. 

NC02-44  (Mar.  1. 

NC02-45(Mar.  1. 

NC02-46(Mar.  1. 

NC02-»7(Mar.  1. 

NC02-48(Mar.  1. 


2(K)2)(MS03-.10) 

2()02)(MS0.3-31) 

2002)(M.S03-32) 

2()02)(MS03-33) 

2()02)(MS0,3-34) 

2()02)(MS()3-.'^.'i) 

20O2)(MSO.f-.3G)  ■ 

2()02)(MS03-37) 

2()02)(MS03-38) 

2002)(M,S03-30) 

2(X)2)(M.S03-4()) 

2002)(MS0.3-41) 

2002)(MS0.3-42) 

2002)(M.S03-43) 

2lK)2){MS03-44) 

2(K)2)(MSU3-4.'i) 

2002)(MSn3-4ri) 

2l)02)(M.S0.3-47) 

2U()2)(M.S03-4H) 

20()2)(MS03-4n) 

2l)02)(MS03-.50) 

2()()2)(MS03-51) 

2002)(MS0.3-.'>2) 

2002)(MSU3-.=)3) 

20()2)(MS03-,'>4) 

2002)(MS03-5.ii 

2002)(MS03-3(i) 

2002)(NC:03-01) 
2002)(N(;03-<)2) 
2002)(N(;03-O3) 
20()2){N(:o.3-04) 
2OO2)(NC:0.3-O.i) 
2O()2)(NC03-()fi) 
2002)(N(;o.3-<)7) 
20()2)(N(:03-08) 

20o2)(Nc:o.i-on) 

2002)(NC03-10) 

2002)(N{:0.3-11) 

2002)(N(:()3-12) 

2002)(N(;03-13) 

2002)(N(;o.3-14) 

20()2)(N(;().i-l.S) 

200a)(NC03-l(i)' 

2()()2)(NC03-17) 

2002)(N(;03-1H) 

20O2)(N(;03-10) 

2002)(N(".U3-20) 

2002)(N(:03-21) 

20()2)(N(:03-22) 

2002)(NC0.»-23) 

20()2)(N(;03-24) 

2002)(NC:o.3-2.i) 

2002)(NC03-2(i) 

2002)(N(;03-27) 

2OO2)(NC03-28) 

2l)()2)(NC:03-2fl) 

2002)(NC,03-30) 

2002)(N(:03-31) 

20()2)(NC;o.3-32) 

2002)(NC0,3-33) 

2n02)(NC03-34) 

20()2)(NC;03-3.'i) 

2002)(NC:03-3(i) 

2002)(N(;03-37) 

2002)(N(;03-38) 

20()2)(N(:03-39) 

2002)(NC03-40) 

2002)(NC()3-41) 

2(K)2)(Nr.03-42) 

2002)(NC03-4.3) 

20()2)(NC03-44) 

2002)(N(;03-45) 

2002)(N(;03-4r.) 

20()2)(N(:03-47) 

2002J(NC03-48) 


N(;02-49  (Mar. 

N(:02-.'>0  (Mar. 

NC02-.'>1  (Mar. 

NC02-52  (Mar. 

NC:()2-.'>.3  (Mar. 

N(:02-.S4  (Mar. 

NC:()2-.'i.-.  (Mar." 

N{:02-,'>(i  (Mar. 
Soulli  Carolina 

.S(:02-01  (Mar. 

.S(;02-02  (Mar. 

S(:02-03  (Mar. 

.SC:02-04  (Mar. 

S(;02-0.'i  (Mar. 

SC:i)2-06  (Mar. 

SC02-07  (Mar. 

S(:()2-08  (Mar. 

SC:02-()9  (Mar. 

S(:02-10  (Mar. 

S(:02-ll  (Mar. 

S(:02-12  (Mar. 

.SC02-13  (Mar. 

S(;02-14  (Mar. 

S('.02-l.'>(Mar. 

SC02-lB(Mar. 

S(;02-17(Mar. 

S(:02-18  (Mar. 

S(:02-19(Mar. 

S(:02-20  (Mar. 

Sa)2-21  (Mar. 

.S(;02-22  (Mar. 

St:02-23  (Mar. 

SC:()2-24  (Mar. 
.    SC.02-2.)  (Mar. 

Sr.)2-2r.  (Mar. 

SC:02-27  (Mar. 

SC:02-28  (Mar. 

.Sf:02-2n  (Mar. 
,       SC02-30  (Mar. 

SC;02-31  (Mar. 

SC02-32  (Mar. 

SC;02-33  (Mar. 

.S(;62-34  (Mar. 

SC02-33  (Mar. 
i^         SC:02-3r.  (Mar. 

SC;02-37  (Mar. 

St;02-38  (Mar. 
Tennessee 

TN02-01  (Mar. 

TN02-02  (Mar. 
.      TN02-O3  (Mar. 

TN02-()4  (Mar. 

TN02-<).'i  (Mar. 

TNU2-«6  (Mar. 

TN02-07  (Mar. 

TN02-08  (Mar. 
rN02-09  (Mar. 

TN02-10  (Mar. 

TN()2-11  (Mar. 

TN02-12  (Mar. 

TN02-13(Mar. 

TN02-14  (Mar. 

TN()2-1.'>  (Mar. 
,  TN02-ir.  (Mar. 
'  TN02-17(Mar. 

TN02-18(Mar. 

TN02-19  (Mar. 

TN02-20  (Mar. 

TN02-21  (Mar. 

TN02-22  (Mar. 

TN02-23  (Mar. 

TN02-24  (Mar. 

TNO^-25  (Mar. 

TN02-2f)  (Mar. 

TN02-27  (Mar. 

TN02-28  (Mar. 


1.2(M)2)(NC03-49) 
1.  2(«)2)(NC:03-.=iO) 
1.2002)(NC03-31) 
1.  20()2)(N(:03-.'i2) 
1.  2(M)2)(N(:03-.'i3) 
1.20«2)(NC:03-34) 
1.  2002)(Na).3-.55) 
1.  2(MI2)(N(:03-3fi) 

1.20()2)(SC:()3-<J1) 

1.2002)(SC03-02) 

1.2«)02)(SC0.)-fl3) 

1.  2{H)2)(S(;03-O4) 

1.20O2)(S(;03-05)- 

1.2(M)2)(SC03-Ofi) 

1.2<M)2)(SC03-O7) 

1.2002)(S('.()3-08) 

1.  2002 )( 80)3-09) 

1.  2002)(SC;03-10) 

1.2(KI2)(SC0.3-11) 

1.  2OO2)(S(;03-12) 

1.2002)(S(:03-13) 

I.2(M)2)(SC03-14) 

1.2002)(SC:03-15) 

1.2002)(SC03-lfi) 

1.2002)(S{'.03-17) 

1.2002)(SC03-18) 

1.2002)(S(  .03-19) 

1.2002)(SC03-20) 

1.  2002)(S(:03-21) 

1 ,  2()02)(S(:0.3-22) 

1.2002)(SC0.3-23) 

1.  2002)(SC03-24) 

1.2002)(SC0.3-2.'i) 

1 .  2002)(SC:03-2r.) 

1.2002)(SC03-27) 

1.2()02)(SC03-28) 

1.  2(H)2l(SC:03-29) 

1.2002)(.S(:03-.30) 

1.  2002)(.SC03-31) 

1.2002)(S(;03-32) 

1 .  2002)(SC03-33) 

1.2002)(Sr.0.3-.34) 

1.2002)(.SC;03-3.')) 

1.2002)(SC03-3fi) 

1.2002)(.S(:03-37)    , 

1 .  2002)(St;o;i-38) 

1.2002)(IN0.3-01) 
1.2002)(TN03-O2) 
I.  2(M)2)(TN03-03) 
1.  2002)(TN0.3-()4) 
1.2002)(TN03-05) 
1.2()02)(TN0.3-06) 
1.2002)(TN0.3-O7) 
l,20()2)(TN0.3-08) 
1.2002)(TN03-09) 
1.  2002)(TN0.3-10) 
1.2002)(TN03-11) 
1.  2002)(TN03-12) 
1.  20()2)(TN03-13) 
1.2002)(TN03-14) 
1.2002)(TN03-l.'i) 
1.  2OO2)(TN03-lh) 
1.2002)(TN0.3-17) 
1.  2002)(TN0.3-18) 
1.2002)(TN03-19) 
1.2002)(TN03-20) 
1.20()2)(TN03-21) 
1.2002)(TN03-22) 
1.2002)('rN03-23) 
1.  2002)(TN0.3-24) 
1.2OO2)(TN03-2.3) 
1.20O2)(TN03-2r.) 
1.20i)2)(TN03-27) 
1.2002)(TN03-28) 
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TNd2-29  (Mar.  1 

TN02-30  (Mar.  1 

TN02-31  (Mar.  1 

TN02-32  (Mar.  1 

TN02-33  (Mar.  1 

TN02-34  (Mar.  1 

TN02-35  (Mar.  1 

TN02-36  (Mar.  1 

TN02-37  (Mar.  1 

TN02-38  (Mar.  1 

TN02-39(Mar.  1 

TN02-40  (Mar.  1, 

TNOi-41  (Mar.  1. 

TN02-42  (Mar.  1. 

TN02-43(Mar.  1, 

TN02-44  (Mar.  1. 

TN02-45(Mar.  1, 

TN02-46(Mar.  1, 

TN02^7  (Mar.  1, 

TN02-48  (Mar.  1, 

TN02-49  (Mar.  1, 

TN02-50(Mar.  1. 

TN02-51  (Mar.  1. 

TN02-52(Mar.  1, 

TN02-53  (Mar.  1, 

TN02-54  (Mar.  1, 

TN02-55(Mar.  1, 

TN02-56  (Mar.  1, 

TN02-57  (Mar.  1, 

TN02-58  (Mar.  1, 

TN02-59(Mar.  1, 

TN02-60  (Mar.  1, 

TN02-61  (Mar.  1, 

TN02-62  (Mar.  1, 

TN02-63(Mar.  1, 

TN02-64  (Mar.  1, 

TN02-65  (Mar,  1. 


2002)(TN03-29) 

2002)(TN03-30) 

2002)(TN03-31) 

,  2002)(TN03-32) 

.  2002)(TN03-33) 

2002)(TN03-34) 

.  2002)(TN03-35) 

2002)(TN03-36) 

,  2002)(TN03-37) 

.  2002)(TN03-38) 

2002)(TN03-39) 

2002)(TN03-40) 

2002)(TN03-41) 

2002)(TN03-42) 

2002)(TN03-43) 

2002)(TN03^4) 

2002)(TN03-45) 

2002)(TN03-46) 

2002)(TN03-47) 

20Q2)(TN03-48) 

2002)(TN03-49) 

2002)(TN03-50) 

2002)(TN03-51) 

2002)(TN03-52) 

2002)(TN03-53) 

2002)(TN03-54) 

2002)(TN03-55) 

2002)(TN03-56) 

2002)(TN03-57) 

2002)(TN03-58) 

2002)(TN03-59) 

2002)(TN03-60) 

2002)(TN03-61) 

2002)(TN03-62) 

2002)(TN03-63) 

2002)(TN03-64) 

2002)(TN03-65) 


Volume  rV 

Illinois 
IL02-01 
IL02-02 
IL02-03 
IL02-O4 
IL02-05 
IL02-06 
IL02-07 
IL02-08 
IL02-09 
IL02-10 
IL02-11 
IL02-12 
IL02-13 
1L02-14 
IL02-15 
IL02-16 
IL02-17 
IL02-18 
IL02-19 
IL02-20 
IL02-21 
IL02-22 
IL02-23 
IL02-24 
IL02-25 
IL02-26 
IL02-27 
IL02-28 
IL02-29 
IL02-30 
IL02-31 
IL02-32 
IL02-33 
IL02-34 
IL02-35 
IL02-36 


(Mar.  1 

(Mar.  1 

(Mar.  1 

(Mar.  1 

(Mar.  1 

(Mar.  1 

(Mar.  1 

(Mar.  1 

(Mar.  1 

(Mar.  i 

(Mar.  1 

(Mar.  1 

(Mar.  1 

(Mar.  1 

(Mar.  1 

(Mar.  1 

(Mar.  1 

(Mar.  1 

(Mar.  1 

(Mar.  1 

(Mar.  1 

(Mar.  1 

(Mar.  1 

(Mar.  1, 

(Mar.  1, 

(Mar.  1, 

(Mar.  1, 

(Mar.  1, 

(Mar.  1, 

(Mar.  1, 

(Mar.  1, 

(Mar.  1, 

(Mar.  1. 

(Mar.  1, 

(Mar.  1, 

(Mar.  1, 


,  2002)(IL03-01) 
,  2O02)(ILO3-O2) 
,  2002)(IL03-O3) 
,  2O02)(IL03-O4) 
,  2002)(IL03-05) 
,  2002)(IL03-06) 
.  2002)(IL03-07) 
,  2002)(IL03-08) 
.  2002)(IL03-O9) 
.  2002)(IL03-10) 
.  2002)(IL03-11) 
,  2002)(IL03-12) 
.  2002)(IL03-13) 
.  2002)(IL03-14) 
.  2002){IL03-15) 
.  2002)(IL03-16) 
.  2002)aL03-17) 
,  2002)(IL03-18) 
.  2002)(IL03-19) 
,  2002)(IL03-20) 
,  2002)(IL03-21) 
2002)(IL03-22) 
,  2002)(IL03-23) 
2002)(IL03-24) 
2002)(IL03-25) 
2002)(IL03-26) 
2002)(IL03-27) 
2002)(IL03-28) 
2002)(IL03-29) 
2002)(IL03-30) 
2002)(IL03-31) 
2002)(IL03-32) 
2002)(IL03-33) 
2002)(IL03-34) 
2002)(IL03-35) 
2002)(IL03-36) 


IL02-37  (Mar. 
IL02-38  (Mar. 
IL02-39  (Mar. 
IL02-40  (Mar. 
IL02-41  (Mar. 
•     IL02-42  (Mar. 
IL02-43  (Mar. 
IL02-44  (Mar. 
IL02-45  <Mar. 
IL02-46  (Mar. 
IL02-47  (Mar. 
IL02-48  (Mar. 
IL02-49  (Mar. 
IL02-50  (Mar. 
IL02-51  (Mar. 
IL02-52  (Mar. 
IL02-53  (Mar. 
IL02-54  (Mar. 
IL02-55  (Mar. 
IL02-56  (Mar. 
IL02-57  (Mar. 
IL02-58  (Mar. 
IL02-59(Mar. 
IL02-60  (Mar. 
IL02-61  (Mar. 
IL02-62  (Mar. 
IL02-63  (Mar. 
IL02-64  (Mar. 
IL02-65  (Mar.' 
IL02-66  (Mar. 
IL02-67  (Mar. 
IL02-68  (Mar. 
IL02-69  (Mar. 
IL02-70  (Mar. 
Indiana 
IN02-01  (Mar. 
IN02-02  (Mar. 
IN02-03  (Mar. 
IN02-O4  (Mar. 
IN02-05  (Mar. 
IN02-O6  (Mar. 
IN02-07  (Mar. 
IN02-08  (Mar. 
IN02-09  (Mar. 
IN02-10  (Mar. 
IN02-11  (Mar. 
IN02-12  (Mar. 
IN02-13  (Mar. 
IN02-14  (Mar. 
IN02-15  (Mar. 
IN02-16  (Mar. 
IN02-17  (Mar. 
IN02-18  (Mar. 
IN02-19  (Mar.. 
IN02-20  (Mar. 
IN02-21  (Mar. 
Michigan 

MI02-01  (Mar. 
MI02-O2  (Mar. 
MI02-03  (Mar. 
MI02-O4  (Mar. 
MI02-05  (Mar. 
MI02-06  (Mar. 
MI02-07  (Mar. 
MI02-08  (Mar. 
MI02-09  (Mar. 
MI02-10  (Mar. 
MI02-11  (Mar. 
MI02-12  (Mar. 
MI02-13  (Mar. 
MI02-14  (Mar. 
MI02-15  (Mar. 
MI02-16  (Mar. 
MI02-17  (Mar. 
MI02-18  (Mar. 
MI02-19  (Mar. 


1,  2002)(IL03-37) 
1.  2002)(IL03-38) 
1,  2002)(IL03-39) 
1.  2002)(IL03-^0) 
1,  2O02)(IL03-41) 
1.  2002)(IL03-42) 
1,  2002)(IL03-43) 
1,  2002)(IL03-44) 
l,2002)(IL03-45) 
l,2002)(IL03-46) 
l,2002)(IL03-47) 
1.  2002)(IL03-48) 
1.2002)(ILQ3^9) 
1.  2002)(IL03-50) 
1,  2OO2)(IL03-51) 
l,2002)(IL03-52) 
1.  2002)(IL03-53) 
l,2002)(IL03-54) 
1,  2002){IL03-55) 
1.  2002)(IL03-56) 
l,2002)(IL03-57) 
1.  2002)(IL03-58) 
1.2002)(IL03-59) 
1,  2002)(rL03-€0) 
1,  2002)(IL03-61) 
1.2002)(IL03-62) 
1,  2002)(IL03-63) 
l,2002)(IL03-64) 
1.  2002)(IL03-65)  ' 
1.  2002)(IL03^6) 
1.  2002)(IL03-67) 
1,  2002)(IL03-68) 
l,2002)(IL03-69) 
1,  2002)(IL03-70) 

1.2002)(IN03-Ol) 
1.  2002)(IN03-02) 
1.2002)(IN03-Q3) 
1.  2O02)(IN03-O4) 
1.  2OO2)(IN03-O5) 
1,  2002)(IN03-06) 
1.  20q2)(IN03-07) 
1.20b2)(IN03-08) 
1,  2002)(IN03-09) 
1,  2002)(IN03-10) 
1,2002)(IN03-11) 
1.2002)(IN03-12j 
1,  2002)(IN03-13) 
1,2002)(IN03-14) 
1.  2002)(ING3-15) 
1.2002)(IN03-16) 
1,  2002)(IN03-17) 
1.  20O2)(IN03-18) 
1,  2002)(IN03-19) 
1.  2002)(IN03-20) 
1.  2002)(IN03-21) 


1,  2002)(MI03-01) 
1,  2002)(MI03-02) 
l,2002)(MI03-03) 
1,  2002)(MI03-04) 
1,  2002)(MI03-05) 
1.  2002)(MI03-06) 
1,  2002)(MI03-07) 
1,  2002)(Ml03-08) 
l,2002)(MI03-09) 
1,  2002)(MI03-10) 
1.  2002)(MI03-11) 
1,2002)(MI03-12} 
1,  2002i(MI03-13) 
1,  2002)(MI03-14) 
1,2002)(MI03-15) 
1,  2002)(MI03-16) 
1.  2002)(MI03-17) 
1.2002)(MI03-18) 
1.  2002J(M103-19) 


MI02-20  (Mar. 

MI02-21  (Mar. 

MI02-22  (Mar. 

MI02-23  (Mar. 

MI02-24  (Mar. 

MI02-25  (Mar. 

MI02-26  (Mar. 

MI02-27  (Mar. 

MI02-28  (Mar. 

MI02-29  (Mar. 

MI02-30  (Mar. 

MI02-31  (Mar. 

MI02-32  (Mar. 

.MI02-33  (Mar. 

MI02-34  (Mar. 

MI02-35  (Mar. 

MI02-36  (Mar. 

MI02-37  (Mar. 

MI02-38  (Mar. 

MI02-39  (Mar. 

MI02-40  (Mar. 

MI02^1  (Mar. 

MI02-42  (Mar. 

MI02-43  (Mar. 

MI02-44  (Mar. 

MI02-45  (Mar. 

MI02-46  (Mar. 

MI02-17  (Mar. 

MI02-48  (Mar. 

MI02-49  (Mar. 

MI02-50  (Mar. 

MI02-51  (Mar. 
Ml02-52(Mar. 
MI02-53  (Mar. 
MI02-54  (Mar. 
MI02-55  (Mar. 
MI02-56  (Mar. 
MI02-57  (Mar. 
"    MI02-58  (Mar. 
MI02-59  (Mar. 
MI02-60  (Mar. 
MI02-«1  (Mar. 
MI02-62  (Mar. 
MI02-63  (Mar. 
MI02-64  (Mar. 
MI02-65  (Mar. 
MI02-66  (Mar. 
MI02-67  (Mar. 
MI02-68  (Mar. 
MI02-69  (Mar. 
MI02-70  (Mar. 
Ml02-7t  (Mar. 
MI02-72  (Mar. 
MI02-73  (Mar. 
.  MI02-74  (Mar. 
MI02-75  (Mar. 
MI02-76  (Mar. 
MI02-77  (Mar. 
MI02-78  (Mar. 
MI02-79  (Mar. 
M102-80  (Mar. 
MlG2-fll  (Mar. 
.MI02-82  (Mar. 
MI02-83  (Mar. 
MI02-84  (Mar 
*  M102-85  (Mar 
MI02-86  (Mar. 
MI02-87  (Mar 
MI02-68  (Mar 
MI02-89  (Mar. 
MI02-90  (Mar 
MI02-91  (Mar. 
MI02-92  (Mar. 
MI02-93  (Mar. 
MI02-94  (Mar. 
MI02-95  (Mar. 


1.  2002)(MI03-20) 

1.  2002)(MI03-21) 

1.2002)(MI03-22) 

].2002)(MI03-23) 

1.  2002)(MI03-24) 

l,2002)(MI03-25) 

1.2002)(MI03-26) 

l,2002)(MI03-27) 

1.2002)(MI03-28) 

l,2002)(MI03-29) 

1,2002)(MI03-30) 

l,20O2)(MI03-3l) 

1.2002)(MI03-32) 

1,  2002j(M103-33) 

1.  2002)(MI03-34) 

1.2002)(MI03-35) 

1,  2002)(MI03-36) 

l,2002)(MI03-37) 

1,  2002)(MI03-38) 

l,2002)(MI03-39) 

1.2002)(MI03-40) 

1.2002)(MI03-41) 

l,2002)(MI03-42) 

1.2002)(MI03-43) 

l,2002)(MI03-44) 

1.2002)(M103-45) 

l,2002)(MI03-46) 

1.2002)(MI03-47) 

1.2002)(M103-48) 

l,2002)(MI03-49) 

l,2002)(MI03-50) 

1,  2002)(MI03-51) 

1.2002)(Ml03-52) 

l,2002){MI03-53) 

1.  2002)(MI03-54) 

l,2O02)(Ml03-55)- 

1,  2002){MI03-56) 

1,  2002)(MI03-57) 

l,2002)(MI03-58) 

l,2002)(MI03-59) 

1.2002)(MI03-60) 

1,2002)(MI03-61) 

1.  2002)(MI03-62) 

1.2002)(MI03-63) 

1,  2002)(MI03-64) 

1.2002)(MI03-65) 

l,2002)(MI03-66) 

1.2002)(MI03-67) 

1.  2002)(Ml03-68) 

l,2002)(MI03-69) 

l,2002)(MI03-70) 

1.  2002)(MI03-71) 

l,2002)(MI03-72i 

l,2OO2)(MI03-73) 

1.2002)(MI03-74) 

1.  2002)(MI03-75) 

1.  2002)(MI03-76) 

1.  2002)(M103-77) 

1,  2002)(MI03-78) 

i.  2002)(MI03-79) 

1.  2002)(MI03-80) 

1.2002)(MI03-81) 

1,  2002)(MI03-82) 

1,  2002)(MI03-83) 


2002)(M103-84) 
2002)(MI03-85) 
2002)(MI03-e6) 
2002)(MI03-87) 
2002)(MI03-88) 
2002)(MI03-89) 
2002)(MI03-90) 
2002)(MI03-91) 
2002)(MI03-92) 
2002)(M]03-93) 
1,  2002)(MI03-94) 
1.2002)(MI03-95) 
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MI02-96  (Mar.  1,  2002)(MI03-96) 
MI02-97  (Mar.  1.  20O2)(M103-97) 
MI02-98  {Mar.  1.  2OO2)(MI03-98) 
MI02-99  (Mar.  1.  20O2)(M103-99) 
MI02-100  (Mar.  1,  2002)(M103-100) 
MI02-101  (Mar.  1,  2002)(M103-101) 
MI02-102  (Mar.  1,  2OO2)(MI03-lO2) 
MI02-103  (Mar.  1,  2002){MI03-103) 
MI02-104  (Mar.  1.  2002)(MI03-104) 
M102-105  (Mar.  1.  20O2)(MI03-105) 
MI02-106  (Mar.  1,  20O2)(MI03-106) 
Minnesota 

MN02-O1  (Mar.  1.  20O2)(MN03-01) 
MN02-O2  (Mar.  1.  2002)(MN03-02) 
MN02-03  (Mar.  1.  20O2)(MN03-03) 
MN02-04  (Mar.  1.  2002)(MN03-04) 
MN02-05  (Mar.  1.  2002)(MN03-05) 
MN02-O6  (Mar.  1.  2002)(MN03-O6) 
MN02-07  (Mar.  1,  2O02)(MN03-O7) 
MN02-08  (Mar.  1.  2002)(MN03-08) 
MN02-09  (Mar.  t.  2002)(MN03-09) 
MN02-10  (Mar.  1.  2002)(MN03-10) 
MN02-11  (Mar.  1,  2002)(MN03-11) 
MN02-12  (Mar.  1.  2002)(MN03-12) 
MN02-13  (Mar.  1,  2002)(MN03-13) 
MN02-14  (Mar.  1,  2002)[MN03-14) 
MN02-15  (Mar.  1,  2002){MN03-15) 
MN02-16  (Mar.  1,  2O02)(MNO3-16) 
MN02-17  (Mar.  1,  2002)(MN03-17) 
MN02-18  (Mar.  1.  2OO2)(MN03-18) 
MN02-19  (Mar.  1.  2002)(MN03-19) 
MN02-20  (Mar.  1.  2OO2)(MN03-2O) 
MN02-21  (Mar.  1.  2002)(MN03-21) 
MN02-22  (Mar.  1.  2002)(MN03-22) 
MN02-23  (Mar.  1,  2002)(MN03-23) 
MN02-24  (Mar.  1.  2002)(MN03-24) 


,  2002)(MN03-25) 
2002)(MN03-26) 
20O2)(MN03-27) 
2002)(MN03-28) 
2002)(MN03-29) 
2002)(MN03-30) 
2002)(MN03-31) 


MN02-25(Mar.  1. 
MN02-26(Mar.  1. 
MN02-27(Mar.  1, 
MN02-28  (Mar.  1 . 
MN02-29(Mar.  1, 
MN02-30(Mar.  1. 
MN02-31(Mar.  1. 
MN02-32  (Mar.  1.  2002)(MN03-32) 
MN02-33  (Mar.  1,  2002)(MN03-33) 
MN02-34  (Mar.  1,  2002)(MN03-34) 
MN02-35  (Mar.  1.  2OO2)(MN03-35) 
MN02-36  (Mar.  1.  2002){MN03-36) 
MN02-37  (Mar.  1.  2002)(MN03-37) 
MN02-38  (Mar.  1,  2002)(MN0.1-38) 
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MO02-47  (Mar.  1 
MO02-48  (Mar.  1 
MO02-49  (Mar.  1 
MC)02-50  (Mar.  1 


2002)(LA03-30) 
2002)(LA03-31) 
2002)(LA03-32) 
2002)(LA03-33) 
2002)(LA03-34) 
2002)(LA03-351 
2002)(LA03-36) 
2002)(LA03-37) 
2002)(LA03-38) 
2002)(LA03-39) 
2002)(LA03-40) 
2002)(LA03-41) 
2002)(LA03-42) 
2002)(LA03-43) 
2002){LA03-M) 
2002)(LA03-45) 
2002)(LA03-46) 
2OO2)(LA03-47) 
2002)(LA03-48) 
2002)(LA03-49) 
2002)(LA03-50) 
2002)(LA03-51) 
2002){LA03-52) 
2002)(LA03-53) 
2002)(LA03-54) 


,  2d02)(MO03-01) 
.  2002)(MO03-02) 
.  2002)(MO03-03) 
.  2002)(MO03-04) 
.  2002)(MC)03-05) 
2002)(MO03-06) 
.  2002)(MO03-07} 
.  2002)(MO03-08) 
.  2002)(MO03-09) 
2002)(MC)03-10) 
.-2002)(MO03-ll) 
2002)(MO03-12) 
.  2002)(MO03-13) 
2002)(MO03-14) 
.  2002)(MO03-15) 
,  2002)(MO03-16) 
,2002)(MO03-17) 
,  2002)(MO03-18) 
.  2002)(MO03-19) 
2002)(MO03-20) 
2002)(MC)03-21) 
,  2002)(MO03-22) 
,  2002)(MO03-23) 
2002)(MO03-24) 
2002)(MC)03-25) 
2002)(MO03-26) 
2002)(M003-27) 
,  2002)(MO03-28) 
,  2002j(MO03-29) 
,  2002)(MO03-30) 
.  2002)(MO03-31) 
.  2002)(MO03-32) 
.  2002)(MC)03-33) 
.  2002)(MC)03-34) 
,  2002)(MO03-35) 
,  2002)(Md03-36) 
,  2002)(MC)03-37) 
.  2002)(MO03-38) 
,  2002)(MO03-39) 
,  2002)(MO03-40) 
,  2002)(MO03-41) 
,  2002)(MC)03-42) 
2002)(MO03-43) 
.  2002)(MC)03-44) 
2002)(MO03-45) 
2002^(MO03-46) 
2002)(MC>03-47) 
2002)(MO03-48) 
2002)(MO03-49) 
2002)(MO03-50) 
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MO02-51  (Mar.  1 
MO02-52  (Mar.  1 
MO02-53  (Mar.  1 
MO02-54  (Mar.  1 
MO02-55  (Mar.  1 
MO02-56  (Mar.  1 
MC)02-57  (Mar.  1 
MO02-58  (Mar.  1 
MO02-59  (Mar.  1 
MO02-60  (Mar.  1 
MO02-61  (Mar.  1 

Nebraska 

NE02-01  (Mar.  1. 
NE02-02  (Mar.  1. 
NE02-03(Mar.  1, 
NE02-04  (Mar.  1, 
NE02-05(Mar.  1, 
.  NE02-06(Mar.  1. 
NE02-07  (Mar.  1. 
NE02-08(Mar.  1. 
NE02-09(Mar.  1. 
NE02-10(Mar.  1, 
NE02-11  (Mar.  1. 
NE02-12(Mar.  1, 
NE02-13(Mar.  1, 
NE02-14(Mar.  1, 
NE02-15(Mar.  1, 
NE02-16(Mar.  1, 
NE02-17(Mar.  1. 
NE02-18(Mar.  1. 
NE02-19  (Mar.  1, 
NE02-20  (Mar.  1 . 
NE02-21  (Mar.  1. 
NE02-22(Mar.  1, 
NE02-23  (Mar.  1, 
NE02-24  (Mar.  1. 
NE02-25(Mar.  1. 
NE02-26(Mar.  1. 
NE02-27(Mar.  1, 
NE02-28  (Mar.  1. 
NE02-29(Mar.  1. 
NE02-30(Mar.  1. 
NE02-31  (Mar.  1. 
NE02-32(Mar.  1. 
NE02-33(Mar.  1. 
NE02-34(Mar.  1. 
^4E02-35  (Mar.  1. 
NE02-36(Mar.  1, 
NE02-37(Mar.  1. 
NE02-38{Mar.  1. 
r4E02-39  (Mar.  1, 
NE02-40(Mar.  1. 
NE02-41  (Mar.  1. 
NE02-42(Mar.  1. 
NE02-43  (Mar.  1. 

New  Mexico 
NM02-01  (Mar.  1 
NM02-02  (Mar.  1 
NM02-O3  (Mar.  1 
NM02-04  (Mar.  1 
NM02-05  (Mar.  1 
NM02-06  (Mar.  1 
NM02-07  (Mar.  1 
NM02-08  (Mar.  1 
NM02-09  (Mar.  1 
NM02-10  (Mar.  1 
NM02-11  (Mar.  1 

Oklahoma 
OK02-01  (Mar.  1. 
OK02-02(Mar.  1. 
OK02-03(Mar.  1, 
OK02-04(Mar.  1, 
OK02-O5  (Mar.  1. 
OK02-06(Mar.  1, 
OK02-07  (Mar.  1, 
OK02-O8  (Mar.  1, 


2002)(MO03-51) 
2002)(MO03-52) 
2002)(MC)03-53) 
2002)(MO03-54) 
2002)(MO03-55) 
2002)(MO03-56) 
2002)(MO03-57) 
2002)(MC)03-58) 
2002)(MC)03-59) 
2002)(MO03-«0) 
2002)(MO03-61) 

20O2)(NE03-Ol) 
2002)(NE03-02) 
2OO2)(NE03-O3) 
2002){NE03-04) 
2002)(NE03-05) 
2002)(NE03-06) 
2002)(NE03-07) 
2002)(NE03-08) 
2002)(NE03-09) 
2002)(NE03-10) 
2002)(NE03-11) 
2002)(NE03-12) 
2002)(NE03-13) 
2002)(NE03-14) 
2002)(NE03-15) 
2002)(NE03-16) 
2002)(NE03-17) 
2002)(NE03-18) 
2002)(NE03-19) 
2002)(NE03-20) 
2002)(NE03-21) 
2002)(NE03-22) 
2002)(NE03-23) 
2002)(NE03-24) 
2002)(NE03-25) 
2002)(NE03-26) 
2002)(NE03-27) 
2002)(NE03-28) 
2002)(NE03-29) 
2002)(NE03-30) 
2002)(NE03-31) 
2002)(NE03-32) 
20O2)(NE03-33) 
2002)(NE03-34) 
2002)(NE03-35) 
2002)(NE03-36) 
2002)(NE03-37) 
20O2)(NE03-38) 
2002)(NE03-39) 
2002)(NE03-40) 
2002)(NE03-41) 
2002)(NE03-42) 
2002)(NE03-43) 

.  2002)(NM03-01) 

.  20O2)(NM03-O2) 

,  2002)(NM03-03) 

.  2002)(NM03-04) 

.  2002)(NM03-O5) 

.  2002)(NM03-06) 

2002)(NM03-07) 

2002)(NM03-08) 

20O2)(NM03-O9) 

2002)(NM03-10) 

2002)(NM03-11) 

2002)(OK03-01) 
2002)(OK03-02) 
2002)(OK03-03) 
2002)(OK03-04) 
2002)(OK03-05) 
2002){OK03-O6) 
2002)(OK03-07) 
2002)(OK03-08) 


OK02-09 
OK02-10 
OK02-11 
OK02-12 
OK02-13 
OK02-14 
OK02-15 
OK02-16 
OK02-17 
OK02-18 
OK02-19 
OK02-20 
OK02-21 
OK02-22 
OK02-23 
OK02-24 
OK02-25 
OK02-26 
OK02-27 
OK02-28 
OK02-29 
OK02-30 
OK02-31 
OK02-32 
OK02-33 
OK02-34 
OK02-35 
OK02-36 
OK02-37 
OK02-38 
OK02-39 
OK02-40 
OK02^1 
OK02-42 
OK02-43 
OK02-44 
OK02-45 
OK02-46 

Texas 
TX02-01 
TX02-O2 
TX02-O3 
TX02-04 
TX02-O5 
TX02-06 
TX02-07 
TX02-08 
TX02-09 
TX02-10 
TX02-11 
TX02-12 
TX02-13 
TX02-14 
TX02-15 
TX02-16 
TX02-17 
TX02-18 
TX02-19 
TX02-20 
TX02-21 
TX02-22 
TX02-23 
TX02-24 
TX02-25 
TX02-26 
TX02-27 
TX02-28 
TX02-29 
TX02-30 
TX02-31 
TX02-32 
TXQ2-33 
TX02-34 
TX02-35 
TX02-36 

•    TX02-37 


(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 

(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 


2002)(OK03-09) 
20O2)(OK03-10) 
2002)(OK03-11) 
2002)(OK03-12) 
2002)(OK03-13) 
20O2)(OK03-14) 
2002)(OK03-15) 
2002)(OK03-16) 
2002)(OK03-17) 
2002)(OK03-18) 
2002)(OK03-19) 
2002)(OK03-20) 
2002)(OK03-21) 
2002)(OK03-22) 
2002)(OK03-23) 
2002)(OK03-24) 
2002)(OK03-25) 
2002)(OK03-26) 
2002)(OK03-27) 
2002)(OK03-28) 
2002)(OK03-29) 
2002)(OK03-30) 
2002)(OK03-31) 
2002)(OK03-32) 
2002)(OK03-33) 
2002)(OK03-34) 
2002)(OK03-35) 
2002)(OK03-36) 
2002)(OK03-37) 
2002)(OK03-38) 
2002)(OK03-39) 
2002)(OK03-40) 
2002)(OK03^1) 
2002)(OK03-42) 
2002)(OK03-43) 
2002)(OK03-44) 
2002)(OK03-45) 
2002)(OK03-46) 

2002)(TX03-01) 
2002)(TX03-02) 
2OO2)(TX03-O3) 
2002)(TX03-O4) 
2OO2)(TX03-O5) 
2002)(TX03-06) 
2002)(TX03-07) 
2002)(TX03-08) 
2002)(TX03-O9) 
2002)(TX03-10) 
2002)(TX03-11) 
2002)(TX03-12) 
2002)(TX03-13) 
2002)(TX03-14) 
2002)(TX03-15) 
2002)(TX03-16) 
2002)(TX03-17) 
2002)(TX03-18) 
2002)(TX03-19) 
2002)(TX03-20) 
2002)(TX03-21) 
2OO2)(TX03-22) 
2002)(TX03-23) 
2002)(TX03-24) 
2002)(TX03-25) 
2002)(TX03-26) 
2002)(TX03-27) 
2002)(TX03-28) 
2OO2)(TX03-29) 
2002)(TX03-30) 
2002)(TXD3-31) 
2002)(TX03-32) 
2002)(TX03-33) 
2002)(TX03-34) 
2002)(TX03-35) 
2002)(TX03-36) 
2002)(TX03-37) 


TX02-38  (Mar.  1 
TX02-39(Mar.  1 
TX02-40  (Mar.  1 
TX02-41  (Mar.  1 
TX02-42  (Mar.  1 
TX02-43  (Mar.  1 
TX02-44  (Mar.  1 
TX02-^5  (Mar.  1 
TX02^6  (Mar.  1 
TX02-47  (Mar.  1 
TX02-48  (Mar.  1 
TX02-49  (Mar.  1 
TX02-50  (Mar.  1 
TX02-51  (Mar.  1 
TX02-52  (Mar.  1 
TX02-53  (Mar.  1 
TX02-54  (Mar.  1 
TX02-55  (Mar.  1 
TX02-56  (Mar.  1 
TX02-57  (Mar.  1 
TX02-58  (Mar.  1 
TX02-59  (Mar.  1 
'TX02-60  (Mar.  1 
TX02-61  (Mar.  1 
TX02-62  (Mar.  1 
TX02-63  (Mar.  1 
TX02-64  (Mar.  1 
TX02-65  (Mar.  1 
TX02-66  (Mar.  1 
TX02-67  (Mar.  1 
TX02-68  (Mar.  1 
TX02-69  (Mar.  1 
TX02-70  (Mar.  1 
TX02-71  (Mar.  1 
TX02-72  (Mar.  1 
TX02-73  (Mar.  1 
TX02-74  (Mar.  1 
TX02-75  (Mar.  1 
TX02-76  (Mar.  1 
TX02-77  (Mar.  1 
TX02-78  (Mar.  1 
TX02-79  (Mar.  1 
TX02-80  (Mar.  1 
TX02-81  (Mar.  1 
TX02-82  (Mar.  1 
TX02-83  (Mar.  1 
TX02-84  (Mar.  1 
TX02-85  (Mar.  1 
TX02-86  (Mar.  1 
TX02-87  (Mar.  1 
TX02-88  (Mar.  1 
TX02-89  (Mar.  1 
TX02-90  (Mar.  1 
TX02-91  (Mar.  1 
TX02-92  (Mar.  1 
TX02-93  (Mar.  1 
TX02-94  (Mar.  1 
TX02-95  (Mar.  1 
TX02-96  (Mar.  1 
TX02-97  (Mar.  1 
TX02-98  (Mar.  1 
TX02-99  (Mar.  1 
TX02-100  (Mar. 
TX02-101  (Mar. 
TX02-102  (Mar. 
TX02-103  (Mar. 
TX02-104  (Mar. 
TX02-105  (Mar. 
TX02-106  (Mar. 
TX02-107  (Mar. 
TX02-108  (Mar. 
TX02-109  (Mar. 
TXQ2-110(Mar. 
TX02-111  (Mar. 
TX02-112(Mar. 
TX02-113  (Mar. 


.  2002)(TX03-38) 
.  2002)(TX03-39) 
,  2002)(TX03-40) 
.  2002)(TX03-41) 
.  2002)(TX03-42) 
,  2002)(TX03-43) 
.  2002)(TX03-44) 
,  2002)(TX03-35) 
.  2002)(TX03-46) 
,  2002)(TX03-47) 
,  20O2)(TX03-*8) 
,  2002)(TX03-49) 
.  2002)(TX03-50) 
.  2002)(TX03-51) 
,  2002)(TX03-52) 
,  2OO2)(TX03-53) 
,  2002)(TX03-54) 
,  2O02)(TX03-55) 
,  2002)(TX03-56) 
,  2002)(TX03-57) 
.  2002)(TX03-58) 
.  2002j(TX03-59) 
,  2002)(TX03-60) 
.  2002)(TX03-61) 
,  2002)(TX03-62) 
.  2002)(TX03-63) 
,  2002)(TX03-64) 
.  2002)(TX03-65) 
,  2002)(TX03-66) 
,  2002)(TX03-67) 
,  2002)(TX03-68) 
,  20O2)(TX03-69) 
.  2002)(TX03-70) 
.  2OO2)(TX03-71)  . 
.  2002)(TX03-72) 
,  2002)(TX03-73) 
,  2002)(TX03-74) 
,  2002)(TX03-75) 
,  2002)(TX03-76) 
,  2002)(TX03-77) 
,  2002)(TX03-78) 
,  2002)(TX03-79) 
,  2002)(TX03-80) 
.  20O2)(TX03-81) 
.  2002)(TX03-a2) 
,  2002)(TX03-83) 
.  2002)(TX03-84) 
,  2002)(TX03-85) 
,  2002)(TX03-86) 
,  2002)(TX03-87) 
.  2002)(TX03-88) 
,  2002)(TX03-89) 
.  2002)(TX03-90) 
,  2002)(TX03-91) 
,  2002)(TX03-92) 
,  2002)(TX03-93) 
,  2002)(TX03-94) 
.  20O2)(TX03-95) 
.  2002)(TX03-96) 
.  2002)(TX03-97) 
,  2002)(TX03-98) 
,  2002X7X03-99) 
1.2002)(TX03-100) 
1.  2002)(TX03-101) 
1.  2002)(TX03-102)  v 
1.2002)(TX03-103) 
1.  2002)(TX03-104) 
1.  2002)(TX03-105) 
1,2002)(TX03-106) 
1.2002)(TX03-107) 
1,  2002)(TX03-108) 
1,  2002)(TX03-109) 
1.  2002)(TX03-110) 
1,2002)(TX03-111) 
1.2002)(TX03-112) 
1,  2002)(TX03-113) 
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TX02- 
TX02- 
TX02- 
TX02- 
TX02- 
TX02- 
TX02- 
TX02- 


■114  (Mar.  1, 
■115  (Mar.  1, 
■116  (Mar.  1. 

117  (Mar.  1, 

118  (Mar.  1. 

119  (Mar.  1, 

120  (Mar.  1, 

121  (Mar.  1, 


2002)(TX03-114) 
2002)(TX03-115) 
2002)(TX03-116) 
2002)(TX03-117) 
20Q2)(TX03-118) 
2002)(TX03-119) 
2002)(TX03-120) 
2002)(TX03-121) 


Volume  VI 

Alaska 
AK02-01  (Mar.  1 
AK02-02  (Mar.  1 
AK02-O3  (Mar.  1 
AK02-O4  (Mar.  1 
AK02-05  (Mar.  1 
AK02-06  (Mar.  1 
AK02-07  (Mar.  1 
AK02-08  (Mar.  1 
Colorado 
CO02-01  (Mar.  1 
CO02-02(Mar.  1 
CO02-03  (Mar.  1, 
CO02-04  (Mar.  1, 
CO02-05  (Mar.  1, 
CO02-06  (Mar.  1, 
CO02-07  (Mar.  1, 
CO02-08(Mar.  1, 
CO02-09(Mar.  1, 
CO02-10(Mar.  1, 
CO02-11  (Mar.  1, 
CO02-12  (Mar.  1. 
CO02-13  (Mar.  1, 
CO02-14  (Mar.  1. 
CO02-15  (Mar.  1, 
CO02-16  (Mar.  1, 
CO02-17  (Mar.  1, 
Idaho 
ID02-01  (Mar.  1, 
ID02-O2(Mar.  1, 
ID02-03(Mar.  1, 
ID02-G4  (Mar.  1, 
ID02-05  (Mar.  1, 
ID02-06(Mar.  1. 
ID02-O7(Mar.  1, 
ID02-08  (Mar.  1, 
ID02-09  (Mar.  1 , 
ID02-10(Mar..l, 
ID02-ll(Mar.  1. 
ID02-12  (Mar.  1, 
ID02-13  (Mar.  1, 
ID02-14  (Mar.  1. 
Montana 
MT02-01  (Mar.  1 
MT02-02  (Mar.  1 
MT02-03  (Mar.  1 
MT02-04  (Mar.  1 
MT02-05  (Mar.  1 
MT02-06  (Mar.  1 
MT02-O7  (Mar.  1 
MT02-08  (Mar.  1 
MT02-09  (Mar.  1 
MT02-10  (Mar.  1 
MT02-11  (Mar.  1 
MT02-12  (Mar.  1 
MT02-13  (Mar.  1 
MT02-14  (Mar.  1 
MT02-15  (Mar.  1 
MT02-16  (Mar.  1 
MT02-17(Mar.  1 
MT02-18  (Mar.  1 
MT02-19  (Mar.  1 
MT02-20  (Mar.  1 
MT02-21  (Mar.  1 
MT02-22  (Mar.  1 
MT02-23  (Mar.  1 


,  2002)(AK03-Ol) 
,  2002)(AK03-02) 
.  2O02)(AK03-O3) 
.  2002)(AK03-O4) 
,  20O2)(AK03-05) 
,  2002){AK03-06) 
,  2002)(AK03-O7) 
,  2002)(AK03-08) 

2002)(CO03-01) 
2O02)(CC)03-O2) 
2002)(CO03-03) 
2002)(CO03-04) 
2«02)(CC)03-05) 
2002)(CO03-O6) 
2002)(CO03-07) 
2002)(CO03-08) 
2002)(CO03-09) 
2002)(CO03-10) 
2002)(CC)03-11) 
2002)(CO03-12) 
2002)(CO03-13) 
2002)(CO03-14) 
2002)(CO03-15) 
2002)(CO03-16) 
2002)(CO03»-17) 

2002)(ID03-01) 
2002)(ID03-02) 
2002)(ID03-03) 
2002)(ID03-O4) 
2002)(ID03-O5) 
2002)(ID03-O6) 
2002)(ID03-07) 
2002)(ID03-08) 
2002)(ID03-09) 
2002)(ID03-10) 
2002)(ID03-11) 
2002)(ID03-12) 
2002)(ID03-13) 
2002)(ID03-14) 


2002)(MT03-01) 
,  20O2)(MT03-O2) 
.  2002)(MT03-03) 
.  2002){MT03-04) 

2002)(MT03-05) 
,  2002)(MT03-06) 

2002)(MT03-07) 
.  2002)(MT03-08) 

2002)(MT03-09) 
,  2002)(MT03-10) 
,  2O02)(MTO3-ll) 
,  2002)(MT03-12) 

2002)(MT03-13) 
.  2002)(MT03-14) 
,  2OO2)(MT03-15) 
,  2002)(MT03-16) 
,  2002)(MT03-17) 
.  2002)(MT03-18) 
.  2002)(MT03-19) 
.  2002)(MT03-20) 
.  2OO2)(MT03-21) 
,  2002)(MT03-22) 
,  2002)(MT03-23) 


MT02-24  (Mar.  1 
MT02-25  (Mar.  1 
MT02-26  (Mar.  1 
MT02-27  (Mar.  1 
MT02-28  (Mar.  1 
MT02-29  (Mar.  1 
MT02-30  (Mar.  1 
.  MT02-31  (Mar.  1 
MT02-32  (Mar.  1 
MT02-33  (Mar.  J 
MT02-34(Mar.  1 
MT02-35  (Mar.  1 
North  Dakota 

ND02-01  (Mar.  1, 
ND02-O2(Mar.  1, 
ND02-03  (Mar.  1, 
ND02-04  (Mar.  1, 
ND02-05  (Mar.  1, 
ND02-06  (Mar.  1, 
ND02-07(Mar.  1, 
ND02-O8  (Mar.  1, 
ND02-09  (Mar.  1, 
ND02-10(Mar.  1, 
ND02-11  (Mar.  1, 
ND02-12  (Mar.  1, 
ND02-13  (Mar.  1, 
ND02-14  (Mar.  1, 
ND02-15  (Mar.  1, 
ND02-16(Mar.  1, 
ND02-17(Mar.  1, 
ND02-18  (Mar.  1, 
ND02-19  (Mar.  1, 
Oregon 
OR02-01  (Mar.  1, 
•      OR02-02(Mar.  1, 
OR02-03  (Mar.  1, 
ORQ2-04  (Mar.  1, 
OR02-05  (Mar.  1, 
OR02-06(Mar.  1, 
OR02-07  (Mar.  1, 
OR02-08  (Mar.  1. 
OR02-09(Mar.  1, 
OR02-10(Mar.  1, 
.  OR02-n  (Mar.  1, 
OR02-12  (Mar.  1, 
OR02-13(Mar.  1, 
OR02-14  (Mar.  1, 
OR02-15  (Mar.  1, 
OR02-16(Mar.  1, 
South  Dakota 
SD02-01  (Mar.  1, 
SD02-02  (Mar.  1, 
SD02-03(Mar.  1, 
SD02-04  (Mar.  1, 
SD02-05  (Mar.  1, 
SD02-06(Mar.  1, 
SD02-07  (Mar.  1, 
SD02-08  (Mar.  1, 
SD02-09  (Mar.  1, 
SD02-10  (Mar.  1, 
Utah 
UT02-01  (Mar.  1. 
UT02-02  (Mar.  1, 
UT02-03  (Mar.  1. 
UT02-04(Mar.  1, 
UT02-05  (Mar.  1, 
UT02-06(Mar.  1, 
*  UT02-07  (Mar.  1, 
UT02-08(Mar.  1, 
UT02-O9(Mar.  1, 
UT02-10(Mar.  1, 
UT02-11  (Mar.  1, 
UT02-12  (Mar.  1, 
UT02-13  (Mar.  1, 
UT02-14  (Mar.  1, 
UT02-15  (Mar.  1, 


,  2002)(MT03-24) 

,  2002)(MT03-25) 

,  2002)(MT03-26) 

,  2002)(MT03-27) 

,  2002)(MT03-28) 

,  2002)(MT03-29) 

,  2OO2)(MT03-3O) 

2002)(MT03-31) 

2002)(MT03-32) 

2002)(MT03-33) 

2002)(MT03-34) 

20O2)(MT03-35) 

2002)(ND03-01) 
2O02)(NDO3-02) 
20G2)(ND03-03) 
2002)(ND03-04) 
2002)(ND03-05) 
2002)(ND03-06) 
2002)(ND03-07) 
20G2)(ND03-08) 
2002)(ND03-09) 
2002)(ND03-10) 
2002)(ND03-11) 
2002)(ND03-12) 
2002)(ND03-13) 
2O02)(NDO3-14) 
2002)(ND03-15) 
2002)(ND03-16) 
2002)(ND03-17) 
2002)(ND03-18) 
2002)(ND03-19) 

2002)(OR03-01) 
2002)(OR03-02) 
2002)(OR03-03) 
2002)(OR03-04) 
2002)(OR03-05) 
2002)(OR03-06) 
2002)(OR03^7) 
2002)(OR03^8) 
2002)(OR03-O9) 
2002)(OR03-10) 
2002)(OR03-11) 
2002)(OR03-12) 
2002)(OR03-13) 
2002)(OR03-14) 
2002)(OR03-15) 
2002)(OR03-16) 

2002)(SD03-01) 
2O02)(SDO3-O2) 
2002)(SD03-03) 
2002)(SD03-O4) 
2002)(SD03-O5) 
2002)(SD03-06) 
2002)(SD03-07) 
2002)(SD03-08) 
2002)(SD03-09) 
2002)(SD03-10) 


2OO2)(UT03-01) 
2002)(UT03-02) 
2002)(UT03-03) 
2002)(UT03-04) 
2002)(UT03-05) 
2002)(UT03-O6) 
20O2)(UT03-O7) 
2002)(UT03-O8) 
2002)(UT03-09) 
2002)(UT03-10) 
2002)(UT03-11) 
2002)(UT03-12) 
2002)(UT03-13) 
2002)(UT03-14) 
2002)(UT03-15) 


UT02-16(Mar.  1, 
UT02-17(Mar.  1, 
UT02-18(Mar.  1, 
17^02-19  (Mar.  1, 
UT02-20(Mar.  1, 
UT02-21  (Mar.  1, 
UT02-22(Mar.  1, 
UT02-23  (Mar.  1. 
UT02-24  (Mar.  1, 
UT02-25(Mar.  1. 
UT02-26(Mar.  1, 
UT02-27(Mar.  1. 
UT02-28(Mar.  1, 
UT02-29(Mar.  1, 
UT02-30(Mar.  1, 
UT02-31  (Mar.  1, 
UT02-31  (Mar.  1. 
UT02-33  (Mar.  1. 
UT02-34  (Mar.  1, 
UT02-35(Mar.  1, 
UT02-36(Mar.  1. 
Washington 

WA02-01  (Mar.  1 
.  WA02-02  (Mar.  1 
WA02-O3  (Mar.  1 
WA02-04  (Mar.  1 
WA02-05  (Mar.  1 
WA02-O6  (Mar.  1 
WA02-07  (Mar.  1 
WA02-08  (Mar.  1 
WA02-09  (Mar.  1 
WA02-10  (Mar.  1 
WA02-]  1  (Mar.  1 
WA02-12  (Mar.  1 
WA02-13  (Mar.  1 
WA02-14  (Mar.  1 
WA02-15  (Mar.  1 
WA02-16  (Mar.  1 
WA02-17  (Mar.  1 
WA02-18  (Mar.  1 
WA02-19  (Mar.  1 
WA02-20  (Mar.  1 
WA02-21  (Mar.  1 
WA02-22  (Mar.  1 
WA02-23  (Mar.  1 
WA02-24  (Mar.  1 
WA02-25  (Mar.  1 
WA02-26  (Mar.  1 
WA02-27  (Mar.  1 
Wyoming 
WY02-01)(Mar.  1 
WY02-02)(Mar.  1 
WY02-03)(Mar.  1 
WY02-04)(Mar.  1 
WY02-05)(Mar.  1 
WY02-06)(Mar.  1 
WY02-07)(Mar.  1 
WY02-08)(Mar.  1 
WY02-09)(Mar.  1 
WY02-10)(Mar.  1 
WY02-ll)(Mar.  1 
WY02-12)(Mar.  1 
WY02-13)(Mar.  1 
WY02-14)(Mar.  1 
'    WY02-15)(Mar.  1 
WY02-16)(Mar.  1 
WY02-17)(Mar.  1 
WY02-18)(Mar.  1 
WY02-19)(Mar.  1 
WY02-20)(Mar.  1 
WY02-21)(Mar  1 
WY02-22){Mar.  1 
WY02-23)(Mar.  1 
WY02-24)(Mar.  1 

Volume  VII 
Arizona 


2002)(UT03-16) 
2002)(UT03-17) 
2002)(UT03-18) 
2O02)(UT03-19) 
20O2)(UT03-20) 
2002)(UT03-21) 
2002)(UT03-22) 
2002)(UT03-23) 
2002)(L]T03-24) 
2O02)(UT03-25) 
2002)(UT03-26) 
2002)(UT03-27) 
2002)(UT03-28i 
2002)(UT03-29) 
2O02)(UT03-30) 
2002)(UT03-31) 
2002)(UT03-32) 
2002)(UT03-33) 
2002)(Lrr03-34) 
2002)(UT03-35) 
2002)(UT03-36) 

.  2002)(WA03-01) 

,  2002)(WA03-02) 

,  2002)(WAe3-03) 

,  20O2)(WA03-O4) 

,  2002)(WA03-05) 

,  2002)(WA03-06) 

.  2002)(WA03-07) 

,  2002)(WA03-08) 

,  2002)(WA03-09) 

.  2002)(WA03-10) 

2002)(WAO3-ll) 

,  2002)(WA03-12) 

2O02)(WA03-13) 

,  2002)(WA03-14) 

2002)(WA03-15) 

2002)(WA03-16J 

2002)(WA03-17) 

,  2002)(WA03-18) 

,  2002)(WA03-19) 

,  2002)(VVA03-20) 

.  2002)(WA03-21) 

,  2002)(WA03-22) 

,  2002)(WA03-23) 

,  2002)(WA03-24) 

.  2002){WA03-25) 

.  2002)(WA03-26) 

,  2002)(WA03-27) 


.2002)(WY03-01) 

,  2002)(WY03-02j 

,  2OO2)(WY03-O3) 

,  2002)(WY03-04) 

.  20O2)(WY03-O5) 

,  2002)(WY03-06) 

,  2002)(WY03-07) 

,  2002)(WY03-08) 

,  2002)(WY03-09) 

.  2002)(WY03-10) 

,  2002)(WY03-11) 

.  2002)(WY03-12) 

.  2002)(WY03-13) 

,  2002)(WY03-14) 

,  2002)(WY03-15) 

,  2002)(WY03-16) 

,2002)(WY03-17) 

,  2002)(WY03-18) 

,  2002)(WY03-19) 

,  2002)(WY03-20) 

.  2002)(WY03-21) 

,  2002)(WY03-22) 

.  2002)(WY03-23) 

.  2002)(WY03-24) 
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AZ02-01  (Mar.  1. 

AZ02-02(Mar.  1. 

AZ02-O3  (Mar.  1. 

AZ02-04  (Mar.  1, 

AZ02-05  (Mar.  1, 

AZ02-O6(Mar.  1. 

AZ02-07(Mar.  1. 

AZ02-08(Mar.  1. 

AZ02-09(Mar.  1. 

AZ02-10(Mar.  1, 

AZ02-11  (Mar.  1. 

AZ02-12(Mar.  1. 

AZ02-13(Mar.  1, 

AZ02-14(Mar.  1. 

AZ02-15(Mar.  1. 

AZ02-16(Mar.  1. 

AZ02-17(Mar.  1, 

AZ02-18(Mar.  1. 

AZ02-i9{Mar.  1, 

AZ02-20(Mar.  1. 
California 

CA02-01  (Mar.  1. 

CA02-02(Mar.  1. 

CA02-O3  (Mar.  1, 

CA02-04(Mar.  1. 
,  CA02-O5  (Mar.  1, 

CA02-06(Mar.  1. 

CA02-07(Mar.  1. 

CA02-08(Mar.  1. 

CA02-09(Mar.  1. 

CA02-10(Mar.  1, 

CA02-11  (Mar.  1. 

CA02-12(Mar.  1. 

CA02-13(Mar.  1, 

CA02-14(Mar.  1. 

CA02-15(Mar.  1. 

CA02-16(Mar.  1, 

CA02-17(Mar.  1. 

CA02-18(Mar.  1. 

CA02-19(Mar.  1, 

CA02-20(Mar.  1, 

CA02-21  (Mar.  1. 

CA02-22(Mar.  1, 

CA02-23(Mar.  1. 

CA02-24  (Mar.  1 . 

CA02-25(Mar.  1. 

CA02-26(Mar.  1. 

CA02-27(Mar.  1. 

CA02-28(Mar.  1, 

CA02-29(Mar.  1. 

CA02-30(Mar.  1. 

CA02-31  (Mar.  1. 

CA02-32  (Mar.  1. 

CA02-33(Mar.  1. 

CA02-34  (Mar.  1. 

CA02-35(Mar.  1. 

CA02-36(Mar.  1. 

CA02-37(Mar.  1. 
Hawaii 

HI02-01  (Mar.  1, 
Nevada 

NV02-01  (Mar.  1 

NV02-02  (Mar.  1 

NV02-O3  (Mar.  1 

NV02-04  (Mar.  1 

NV02-05  (Mar.  1 

NV02-06  (Mar.  1 

NV02-O7  (Mar.  1 

NV02-08  (Mar.  1 

NV02-09(Mar.  1 
Mariana  Islands 

CM02-01  (Mar.  1 


2002)(AZ03-01) 
2002)(AZ03-02) 
20O2)(AZ03-O3) 
2002)(AZ03-04) 
2002)(AZ03-05) 
2002)(AZ03-O6) 
20O2)(AZ03-O7) 
2002)(AZ03-O8) 
2002)(AZ03-09) 
20O2)(AZ03-10) 
2002)(AZ03-11) 
2002)(AZ03-12) 
2002)(AZ03-13) 
20O2)(AZ03-14) 
20O2)(AZ03-15) 
20O2)(AZ03-16) 
20O2)(AZ03-17) 
2002)(AZ03-18) 
2002)(AZ03-19) 
2002)(AZ03-20) 

2002)(CA03-01) 
20O2)(CA03-O2) 
2002)(CA03-03) 
2002)(CA03-04) 
2002)(CA03-05) 
2002)(CA03-06) 
20O2)(CA03-O7) 
2002)(CA03-08) 
2002)(CA03-09) 
2002)(CA03-10) 
2002)(CA03-11) 
2002)(CA03-12) 
2002)(CA03-13) 
2002)(CA03-14) 
2002)(CA03-15) 
2002)(CA03-16) 
2002)(CA03-17) 
2002){CA03-18) 
2002)(CA03-19) 
2002)(CA03-20) 
2002)(CA03-21) 
2002)(CA03-22) 
2002)(CA03-23) 
2002)(CA03-24) 
2002)(CA03-25) 
2002)(CA03-26) 
2OO2)(CA03-27) 
2002)(CA03-28) 
2002)(C.A03-29) 
2002)(CA03-30) 
20O2)(CAO3-31) 
2002)(CA03-32) 
2OO2)(CA03-33) 
2002)(CA03-34) 
2002)(CA03-35) 
20O2)(CA03-36) 
2002)(CA03-37) 

2002)(H103-01) 

,  2002){NV03-01) 
,  2OO2)(NV03-O2) 
,  2002)(NV03-O3) 
,  2002)(NV03-04) 
.  2002)(NV0.3-05) 
.  2002)(NV03-06) 
.  2002)(NV03-O7) 
.  2O02)(NVO3-O8) 
,  20O2)(NV03-O9) 

.  2002)(CM03-01) 


General  Wage  Determination 
Publication 

General  Wage  Determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 


including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
http://www.access.gpo.gov/davisbacon. 
They  are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  [http:// 

davisbacon.fedworld.gov)  of  the 
National  Technical  Information  Service 
(NTIS)  of  the  Department  of  Commerce 
at  1-800-363-2068.  This  subscription 
offers  value-added  features  such  as 
electronic  delivery  of  modified  wage 
decisions  directly  to  the  user's  desktop, 
the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  Desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State{s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  Jemuary  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  14th  day  of 
May  7,  2003. 
Carl  I.  Polesky. 

Chief.  Branch  of  Construction  Wage 
Determinations. 
jFR  Doc.  0.3-12713  Filed  6-12-03;  8:45  am] 

BILUNO  CODE  4S10-27-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

National  Advisory  Committee  on 
Occupational  Safety  and  Health;  Notice 
of  Meeting 

Notice  is  hereby  given  of  the  date  and 
location  of  the  next  meeting  of  the 
National  Advisory  Committee  on 
Occupational  Safety  and  Health 
(NACOSH),  established  under  Section 
7(a)  of  the  Occupational  Safety  and 


Health  Act  of  1970  (29  U.S.C.  656)  to 
advise  the  Secretary  of  Labor  and  the 
Secretary  of  Health  and  Human  Services 
on  matters  relating  to  the  administration 
of  the  Act.  NACOSH  will  hold  a  meeting 
on  July  9  and  10,  in  Room  N3437  {A- 
C),  U.S.  Department  of  Labor,  located  at 
200  Constitution  Avenue  NW., 
Washington,  DC.  The  meeting  is  open  to 
the  public  and  will  begin  at  8:30  a.m.  on 
July  9  until  approximately  4:30  pjn. 
The  meeting  will  reconvene  on  July  10 
at  8:30  a.m.  and  end  at  approximately 
12  noon. 

Agenda  items  will  include  updates  of 
activities  of  both  the  Occupational 
Safety  and  Health  Administration's 
(OSHA)  and  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  as  well  as  reports  from  three 
workgroups.  Workgroups  will  meet 
during  the  afternoon  of  July  9. 
Workgroup  sessions  will  be  open  to  the 
public  from  1  p.m.  until  approximately 
2  p.m.  Presentations  will  also  be  made 
on  the  following  subjects:  the  National 
Personal  Protective  Technology 
Laboratory,  OSHA's  Targeting  Program, 
Hispanic  and  Immigrant  Workers,  and 
Information  Dissemination. 

Written  data,  views  or  comments  for 
consideration  by  the  committee  may  be 
submitted,  preferably  with  20  copies,  to 
Vivian  Allen  at  the  address  provided 
below.  Any  such  submissions  received 
prior  to  the  meeting  will  be  provided  to 
the  members  of  the  committee  and  will 
be  included  in  the  record  of  the 
meeting.  Because  of  the  need  to  cover  a 
wide  variety  of  subjects  in  a  short 
period  of  time,  there  is  usually 
insufficient  time  on  the  agenda  for 
members  of  the  public  to  address  the     • 
committee  orally.  However,  any  such 
requests  will  be  considered  by  the  Chair 
who  will  determine  whether  or  not  time 
permits.  Any  request  to  make  an  oral 
presentation  should  state  the  amount  of 
time  desired,  the  capacity  in  which  the 
person  would  appear,  and  a  brief 
outline  of  the  content  of  the 
presentation.  Individuals  with  • 
disabilities  who  need  special 
accommodations  should  contact  Veneta 
Chatmon  (phone:  202-693-1912;  fax 
202-693-1634)  one  week  before  the 
meeting. 

An  omcial  record  of  the  meeting  will 
be  available  for  public  inspection  in  the 
OSHA  Technical  Data  Center  (TDC) 
located  in  Room  N2625  at  the 
Department  of  Labor  Building  (202- 
693-2350).  For  additional  information 
contact:  Vivian  Allen,  Occupational 
Safety  and  Health  Administration 
(OSHA);  Room  N3641,  200  Constitution 
Avenue  NW.,  Washington,  DC.  20210 
(phone:  202-693-1935;  fax:  202-693- 
1641;  e-mail  Allen.Vivian@dol.gov];  or 
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check  the  National  Advisory  Committee 
on  Occupational  Safety  and  Health 
information  pages  located  at  http:// 
www.osha.gov. 

Signed  at  Washington.  DC  this  9th  day  of 
June  2003. 
John  L.  Henshaw, 

Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health. 

IFR  Doc.  03-14933  Filed  6-12-03:  8:45  amj 

BILUNG  CODE  4S10-26-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[03-067] 

Notice  of  Information  Collection  Under 
OMB  Review 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Notice  of  information  collection 
under  OMB  review. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13,  44  U.S.C. 
3506(c)(2)(A)). 

DATES:  All  comments  should  be 
submitted  within  30  calendar  days  from 
the  date  of  this  publication. 
ADDRESSES:  All  comments  should  be 
addressed  to  Desk  Officer  for  NASA; 
Office  of  Information  and  Regulatory 
Affairs;  Office  of  Management  and  . 

Budget:  Room  10236;  New  Executive 
Office  Building;  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancy  Kaplan,  NASA  Reports  Officer, 
(202)  358-1372. 

Title:  l^ASA  Small  Business 
Innovation  Research  Commercial 
Metrics. 

OMB  Number:  2700-0095. 

Type  of  review:  Revision. 

Need  and  Uses:  This  collection  is 
used  to  assess  the  contributions  of 
NASA  funded  Small  Business 
Innovation  Research  (SBIR)  technology. 

Affected  Public:  Qusiness  or  other  for- 
profit. 

Number  of  Respondents:  1000. 
Annual  Responses:  200. 
Hours  Per  Request:  1 . 
Annual  Burden  Hours:  200. 
Frequency  of  Report:  Every  three 
years. 


Dated:  June  9,  2003. 

Patricia  L.  Dunnington, 

Chief  Information  Officer.  Office  of  the 
Administrator. 

[FR  Doc.  03-14983  Filed  6-12-03;  8:45  am] 

BILUNG  CODE  751(M)1-f> 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 


[03-068] 

Notice  Of  Information  Collection  Under 
OMB  Review 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Notice  of  information  collection. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  iriformation  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  19954Pub.  L.  104-13,  44  U.S.C. 
3506(c)(2)(A)). 

DATES:  All  comments  should  be 
submitted  within  60  calendar  days  from 
the  date  of  this  publication. 

ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  Eric  Raynor,  Code  QS, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Nancy  Kaplan,  NASA  Reports  Officer, 
(202) 358-1372. 

Title:  NASA  Safety  Reporting  System. 
.  OAfBJVuin6er:  2700-0063. 

Type  of  review:  Revision. 

Need  and  Uses:  This  collection 
provides  a  means  by  which  NASA 
employees  and  contractors  can 
voluntarily  and  confidentially  report 
any  safety  concerns  or  hazards 
pertaining  to  NASA  programs,  projects,  - 
or  operations. 

Affected  Public:  Federal  Government; 
business  or  other -for-profit. 

Number  of  Respondents:  75. 

Responses  Per  Respondent:  1. 

Annual  Responses:  75. 

Hours  Per  Request:  15  min. 

Annual  Burden  Hours:  Iff. 

Frequency  of  Report:  As  needed. 

Dated:  June  9,  2003. 
Patricia  L.  Dunnington. 
Chief  Information  Officer,  Office  of  the 
Administrator. 

(PR  Doc.  03-14984  Filed  6-12-03;  8:45  amJ 
BILUNG  CODE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Notice  of  Meeting  f- 

SUMMARY:  NASA  will  conduct  an  open 
forum  to  discuss  the  Agency's 
transformation  activities  and  initiatives. 
This  is  a  chance  for  members  of  NASA's 
Senior  Management  to  discuss  key 
Agency  activities  with  senior  level 
corporate  and  operations  officials  and  to 
provide  an  opportunity  for  interaction. 
The  fonlm  is  open  to  all  companies 
currently  doing  business  or  that  are 
considering  doing  business  with  NASA. 

Note:  This  is  not  a  meeting  about  'how  to 
do  business  with  NASA  "  for  new  firms,  nor 
will  it  focus  on  small  businesses  or  specific 
contracting  opportunities.  Position  papers  are 
not  being  solicited. 

DATES:  Thursday,  June  26,  2003,  from  9 
to  11:30  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  NASA  Headquarters  Auditorium, 
300  E  Street,  SW.,  Washington,  DC 
20546. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yolande  Harden,  NASA  Headquarters, 
Code  HK,  Washington,  DC  20546.  (202) 
358-1279,  or  email:  yharden@nasa.gov. 
Auditorium  capacity  is  limited  to  236 
persons.  To  ensure  adequate  seating,  a 
maximum  of  two  representatives  per 
firm  is  requested.'  Registration  is 
requested.  Interested  parties  can  register 
at  the  following  Web  site:  http:// 
www.hq.nasa.gov/office/procurement/ 
hqforum.html.  j 

SUPPLEMENTARY  INFORMATION: 

Admittance:  Admittance  will  be  on  a 
first-come,  first-served  basis.  Doors  will 
open  a  half-hour  prior  to  the 
presentation. 

Format:  Remarks  will  be  made  by  the 
Deputy  Administrator,  Chief  of  Staff, 
Chief  Financial  Officer,  Deputy  General 
Coimsel,  and  the  Assistant 
Administrator  for  Procurement  followed 
by  a  question  and  answer  period. 

Key  topics  of  discussion  include: 
Agency  Strategic  Plan 
Overview — changes  in  the  Agency  since 

December  2000 
Agency  Transformation/Initiatives 

President's  Management  Agenda 

One  NASA 

Full  Cost 

Integrated  Financial  Management 

Information  Technology 

Human  Capital 

Program/Project  Management 
Ethics/Code  of  Conduct 
Procurement  Activities 

Competitive  Sourcing/FAIR  Act 
Inventory 

A-76 


35456 


Federal  Register / Vol.  68.  No.  114 /Friday.  June  13,  2003 /Notices 


Safety 

Acquisition  Planning/Early  Industry 

Involvement 
NASA  Shared  Services  Center 
Small  Business 
Incentives 
Initiatives 
Property  Issues/Reporting 

Tom  Luedtke, 

Assistant  Administrator  for  Procurement. 
[FR  Doc.  03-14936  Filed  6-12-03:  8:45  ami 
MLLINO  COM  7S10-01-r 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notice  (03-064)] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  prospective  patent 
license. 

summary:  NASA  hereby  giveis  notice 
that  Evergreen  Performance  & 
Compliance,  Inc.,  of  Ohio,  has  applied 
fqr  an  exclusive  license  to  practice  the 
invention  described  and  claimed  in 
NASA  Case  No.  KSC-12540  entitled 
"High  Performance  Immobilized  Liquid 
Membranes  for  Carbon  Dioxide 
Separations,"  which  is  assigned  to  the 
United  States  of  America  as  represented 
by  the  Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  an  exclusive  license  to 
Evergreen  Performance  &  Compliance, 
Inc.  should  be  sent  to  Assistant  Chief 
Counsel/Patent  Counsel,  NASA,  Mail 
Code:  CC-A,  Office  of  the  Chief 
Counsel.  John  F.  Kennedy  Space  Center, 
Kennedy  Space  Center.  FL  32899. 

DATES:  Responses  to  this  Notice  must  be 
received  within  June  30,  2003. 

FOR  FURTHER  INFORMATKW  CONTACT: 
Randall  M.  Heald,  Patent  Counsel/ 
Assistant  Chief  Counsel,  NASA,  Office 
of  the  Chief  Counsel,  John  F.  Kennedy 
Space  Center,  Mail  Code:  CC-A, 
Kennedy  Space  Center,  FL  32899, 
telephone  (321)  867-7214. 

Dated:  May  30,  2003. 
Robert  M.  Stephens, 

Deputy  General  Counsel. 

(FR  Doc.  03-14938  Filed  6-12-03:  8:45  am) 

BtLUNQ  CODE  7S10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-066)] 

Notice  Of  Prospective  Patent  License. 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice 
that  HyPerComp  Engineering,  Inc,  of 
Brigham  City,  Utah,  has  applied  for  a 
partially  exclusive  license  to  practice 
the  inventions  disclosed  in  NASA  Case 
No.  MFS-31 727-1  entitled  "Impact  And 
Fire  Resistant  Coating  For  Pressure 
Vessels."  NASA  Case  No.  MFS-31838- 
1  entitled  "Improved  Pressure  Vessel 
Impact  Resistance  Utilizing  Filament 
Wound  Hybrid  Fibers,"  and  MFS- 
31841-1  entitled  "Composite  Over- 
Wrap  Material  For  Impact  Resistant 
Pressure  Vessels  At  Low  Temperature." 
HyPerComp  Engineering,  Inc.  may 
practice  the  invention  in  the  field  of  use 
to  design,  manufacture  and  sell 
specialty  high-pressure  aluminum  lined 
filament  wound  composite  over- 
wrapped  vessels.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  Mr.  James  J.  McGroary,  Patent 
Counsel/LSOl,  (Mareb  shall  Space 
Flight  Center.  Huntsville,  AL  35812. 
NASA  has  not  yet  made  a  determination 
to  grant  the  requested  license  and  may 
deny  the  requested  license  even  if  no 
objections  are  submitted  within  the 
comment  period. 

DATES:  Responses  to  this  notice  must  be 
received  by  June  30.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sammy  A.  Nabors.  Technology  Transfer 
Department/CD30,  Marshall  Space 
Flight  Center,  Huntsville.  AL  35812. 
(256) 544-5226. 

Dated:  May  30.  2003. 
Robert  M.  Stephens. 

Deputy  General  Counsel. 

(FR  Doc.  03-14940  Filed  6-12-03;  8:45  am) 

BILUNO  COOe  7S10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-065)1 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Intellimotion,  Inc.,  of  Moffett  Field, 
CA,  has  applied  for  an  exclusive  license 


to  practice  the  invention  described  and 
claimed  in  United  States  Patent  No. 
6.167,097  and  6.278,965.  "Automated 
Traffic  Management  System  and 
Method,"  and  "Real-Time  Surface 
Traffic  Advisor,"  which  are  both 
assigned  to  the  United  States  of  America 
as  represented  by  the  Administrator  of 
the  National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  NASA  Ames  Research  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  June  30,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Rob 
M.  Padilla,  Patent  Counsel.  NASA  Ames 
Research  Center.  Mail  Stop  202 A-4, 
Moffett  Field.  CA  94035-1000. 
telephone  (650)  604-5104. 

Dated:  May  30.  2003. 
Robert  M.  Stephens, 

Deputy  General  Counsel. 

[FR  Doc.  03-14939  Filed  6-12-03:  8:45  am) 

BILUNO  COOe  7S10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-063)] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Phoenix  Systems  International.  Inc. 
of  McDonald.  OH.  has  applied  for  an 
exclusive  license  to  practice  the 
invention  described  and  claimed  in 
NASA  Case  No.  KSC-12518  entitled 
."Hydrogen  Peroxide  Catalytic 
Decomposition."  which  is  assigned  to 
the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  an  exclusive 
license  to  Phoenix  Systems 
International,  Inc.  should  be  sent  to 
Assistant  Chief  Coimsel/Patent  Counsel, 
NASA.  Mail  Code:  CC-A.  Office  of  the 
Chief  Counsel,  John  F.  Kennedy  Space 
Center.  Kennedy  Space  Center,  FL 
32899. 

DATES:  Responses  to  this  notice  must  be 
received  within  June  30.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randall  M.  Heald,  Patent  Counsel/ 
Assistant  Chief  Counsel,  NASA,  Office 
of  the  Chief  Counsel.  John  F.  Kennedy 
Space  Center,  Mail  Code:  CC-A, 
Kennedy  Space  Center,  FL  32899, 
telephone  (321)  867-7214. 
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Dated:  June  6,  2003. 
Robert  M.  Stephens, 

Deputy  General  Counsel. 

[FR  Doc.  03-14937  Filed  6-12-03;  8:45  am] 

BILUNG  COOE  7510-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Notice  of  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  143rd 
meeting  on  June  24-25,  2003.  11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  schedule  for  this  meeting  is  as 
follows: 

Tuesday,  June  24,  2003 

10:30  a.m.-10:40  a.m.:  Opening 
Statement  (Open) — The  Chairman  will 
open  the  meeting  with  brief  opening 
remarks,  outline  the  topics  to  be 
discussed,  and  indicate  items  of 
interest. 

10:40  a.m.-12  Noon:  DOE  Strategy  for 
Resolving  Key  Technical  Issue  (KTI) 
Agreements  (Open) — The  Committee 
will  be  briefed  by  DOE  representatives 
on  their  approach  to.grouping  and 
resolving  all  KTI  Agreements  for  the 
Yucca  Mountain  Project,  including 
status  and  path  forward. 

1  p.m.-2:30  p.m.:  Use  of  Risk 
Information  as  Basis  for  DOE/NRC 
Agreement  Closure  (Open) — The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  Office  of 
Nuclear  Materials  Safety  and  Safeguards 
(NMSS)  and  DOE  representatives  on  the 
use  of  risk  information  as  the  basis  for 
closure  of  technical  agreements  for  the 
Yucca  Mountain  Project. 

2:45  p.m.-4:15  p.m.:  NRC  Staff  Report 
on  the  Risk  Significance  Ranking  of  the 
293  KTI  Agreements  (Open)— The 
Committee  will  hear  an  update  by  the 
NRC/NMSS  staff  on  how  the  293  KTI 
agreements  were  ranked  into  high, 
medium,  and  low  risk  significance. 

4:15  p.m.-6  p.m.:  Proposed  ACNW 
Reports  (Open)— The  Committee  will 
discuss  proposed  ACNW  reports  on 
matters  considered  during  this  meeting, 
as  well  as  the  proposed  ACNW  report 
on  Status  of  KTI  Agreement  Resolution 
for  the  Proposed  Yucca  Mountain  High 
Level  Waste  Repository  (Tentative). 

Wednesday,  June  25,  2003 

8:30  a.m.-8:35  a.m.:  Opening 
Statement  (Open) — The  Chairman  will 
make  opening  remarks  regarding  the 
conduct  of  today's  sessions. 


8:35  a.m.-10:30  a.m.:  Spent  Fuel 
Characterization  Project  (Open) — The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  Office  of 
Nuclear  Regulatory  Research  (RESJ  on  a 
■    project  involving  spent  fuel  loaded  in 
1985  in  a  dry  cask  and  opened  and 
inspected  in  1999. 

10:45 a.m. -11:45  a.m.:  Update  on 
Waste  Management  Related  Research 
(Open) — The  Committee  will  receive  an 
update  from  NRC/RES  staff  on  the  status 
of  the  radionuclide  transport  research  as 
well  as  other  waste-related  research 
activities. 

1  p.m.-l  .30  p.m.:  Plans  for 
Performance  Confirmation  Working 
Group  (Open)— The  Committee  will 
discuss  the  final  agenda,  and  plans  for 
the  Performance  Confirmation  Working 
Group  scheduled  for  the  next  (144th) . 
meeting. 

1 .30  p.m.-2  p.m.:  2003-04  ACNW 
Research  Report  (Open) — An  outline 
and  potential  plan  for  the  next  ACNW 
Research  Report  will  be  discussed. 

2  p.m.-2:15  p.m.:  Election  of  Officers 
(Open) — The  members  will  nominate 
and  elect  members  to  the  positions  of 
Chairman  and  Vice  Chairman  for  the 
period  July  1.  2003  through  June  30. 
2004. 

2:30  p.m.-5:45  p.m. :  Proposed  ACNW 
Reports  (Open)— The  Committee  will 
continue  to  discuss  proposed  ACNW 
reports. 

5:45  p.m.-S  p.m.:  Miscellaneous 
(Open)— The  Committee  will  discuss 
matters  related  to  the  conduct  of 
Committee  activities  and  matters  and 
specific  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
October  11,  2002  (67  FR  63459).  In 
accordance  with  these  procedures,  oral 
or  vmtten  statements  may  be  presented 
by  members  of  the  public.  Electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public.  Persons 
desiring  to  make  oral  statements  should 
notify  Mr.  Howard  J.  Larson,  ACNW 
(Telephone  301/415-6805),  between 
7:30  a.m.  and  4  p.m.  ET,  as  far  in 
advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  schedule  the  necessary  time  during 
the  meeting  for  such  statements.  Use  of 
still,  motion  picture,  and  television 
cameras  during  this  meeting  will  be 
limited  to  selected  portions  of  the 
meeting  as  determined  by  the  ACNW 
Chairman.  Information  regarding  the 
time  to  be  set  aside  for  taking  pictures 
may  be  obtained  by  contacting  the 


ACNW  office  prior  to  the  meeting.  In 
view  of  the  possibilit>  that  the  schediUe 
for  ACNW  meetings  may  be  adjusted  by 
the  Chairman  as  necessary'  to  facilitate 
the  conduct  of  the  meeting,  persons 
planning  to  attend  should  notify  Mr. 
Howard  J.  Larson  as  to  their  particular 
needs. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefore  can  be 
obtained  by  contacting  Mr.  Howard  J. 
Larson. 

ACNW  meeting  agenda,  meeting 
transcripts,  and  letter  reports  are 
available  through  the  NRC  Public 
Document  Room  at  pdr@nrc.gov,  or  by 
calling  the  PDR  at  1-800-397-4209,  or 
from  the  Publicly  Available  Records 
System  (PARS)  component  of  NRC's 
dociunent  system  (ADAMS)  which  is 
accessible  from  the  NRC  Web  site  at 
http://www.nrc.gov/reading-rm/ 
adams.html  or  http://www.nrc.gov/ 
reading-rm/ doc-collection's/  (ACRS  & 
ACNW  Mtg  schedules/agendas). 

Videoteleconferencing  service  is 
available  for  observing  open  sessions  of 
ACNW  meetings.  Those  wishing  to  use 
this  service  for  observing  ACNW 
meetings  should  contact  Mr.  Theron 
Brown,  ACNW  Audiovisual  Technician 
(301/415-8066),  between  7:30  a.m.  and 
3:45  p.m.  ET,  at  least  10  days  before  the 
meeting  to  ensure  the  availability  of  this 
service.  Individuals  or  organizations 
requesting  this  service  will  be 
responsible  for  telephone  line  charges 
and  for  providing  the  equipment  and 
facilities  that  they  use  to  establish  the 
video  teleconferencing  link.  The 
availability  of  video  teleconferencing 
services  is  not  guaranteed. 

Dated:  June  9,  2003. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  03-14959  Filed  6^12-03;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos:  (Redacted),  License  Nos: 
(Redacted).  EA-XX-XXX  (Redacted)] 

In  the  Matter  of  All  Panoramic  and 
Underwater  Irradiators  Authorized  to 
Possess  Greater  than  370 
TerraBecquerels  (10,000  Curies)  of 
Byproduct  Material  in  the  Form  of 
Sealed  Sources;  Order  Imposing 
Compensatory  Measures  (Effective 
Immediately)  <    . 

I 

The  Licensees  identified  in 
Attachment  1  to  this  Order  hold  licenses 
issued  in  accordance  with  the  Atomic 
Energy  Act  of  1954  and  10  CFR  part  36 
or  comparable  Agreement  State 
regulations  by  the  U.S.  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  or  an  Agreement  State 
authorizing  possession  of  greater  than 
370  TerraBecquerels  (TBq)  (10.000 
curies  (Ci)]  of  byproduct  material  in  the 
form  of  sealed  sources  either  in 
panoramic  irradiators  that  have  dry  or 
wet  storage  of  the  sealed  sources  or  in 
underwater  irradiators  in  which  both 
the  source  and  the  product  being 
irradiated  are  under  water.  Commission 
regulations  at  10  CFR  20.1801  or 
equivalent  Agreement  State  regulations, 
require  Licensees  to  secure,  from 
unauthorized  removal  or  access, 
licensed  materials  that  are  stored  in 
controlled  or  unrestricted  areas. 
Commission  regulations  at  10  CFR 
20.1802  or  equivalent  Agreement  States 
regulations,  require  Licensees  to  control 
and  maintain  constant  surveillance  of 
licensed  material  that  is  in  a  controlled 
or  unrestricted  area  and  that  is  not  in 
storage. 

n 

On  September  11.  2001,  terrorists 
simultaneously  attacked  targets  in  New 
York.  NY.  and  Washington.  DC. 
utilizing  large  commercial  aircraft  as 
weapons.  In  response  to  the  attacks  and 
intelligence  information  subsequently 
obtained,  the  Commission  issued  a 
number  of  Safeguards  and  Threat 
Advisories  to  its  Licensees  in  order  to 
strengthen  Licensees'  capabilities  and 
readiness  to  respond  to  a  potential 
attack  on  a  nuclear  facility.  The 
Commission  has  also  communicated 
with  other  Federal.  State  and  local 
government  agencies  and  industry 
representatives  to  discuss  and  evaluate 
the  current  threat  environment  in  order 
to  assess  the  adequacy  of  security 
measures  at  licensed  facilities.  In 
addition,  the  Commission  has  been 
conducting  a  review  of  its  safeguards 


and  security  programs  and 
requirements. 

As  a  result  of  its  consideration  of 
current  safeguards  and  license 
requirements,  as  well  as  a  review  of 
information  provided  by  the  intelligence 
community,  the  Commission  has 
determined  that  certain  compensatory 
measures  are  required  to  be 
implemented  by  Licensees  as  prudent, 
measures  to  address  the  current  threat 
environment.  Therefore,  the 
Commission  is  imposing  the 
requirements,  as  set  forth  in  Attachment 
2  on  all  Licensees  identified  in 
Attachment  1  of  this  Order  >  who 
currently  possess,  or  have  near  term 
plans  to  possess,  greater  than  370  TBq 
(10.000  Ci)  of  byproduct  material  in  the 
form  of  sealed  sources.  These 
requirements,  which  supplement 
existing  regulatory  requirements,  will 
provide  the  Commission  with 
reasonable  assurance  that  the  public 
health  and  safety  and  common  defense 
and  security  continue  to  be  adequately 
protected  in  the  current  threat 
envirormient.  These  requirements  will 
remain  in  effect  until  the  Commission 
determines  otherwise. 

The  Commission  recognizes  that 
Licensees  may  have  already  initiated 
many  measures  set  forth  in  Attachment 
2  to  this  Order  in  response  to  previously 
issued  advisories  or  on  their  own.  It  is 
also  recognized  that  some  measures  may 
not  be  possible  or  necessary  at  some 
sites,  or  may  need  to  be  tailored  to 
accommodate  the  Licensees'  specific 
circumstances  to  achieve  the  intended 
objectives  and  avoid  any  unforeseen 
effect  on  the  safe  use  and  storage  of  the 
sealed  sources. 

Although  the  additional  security 
measures  implemented  by  the  Licensees 
in  response  to  the  Safeguards  and 
Threat  Advisories  have  been  adequate  to 
provide  reasonable  assurance  of 
adequate  protection  of  public  health  and 
safety,  the  Commission  concludes  that 
the  security  measures  must  be  embodied 
in  an  Order  consistent  with  the 
established  regulatory  framework.  The 
security  measures  contained  in 
Attachment  2  of  this  Order  contain 
safeguards  information  and  will  not  be 
released  to  the  public.  The  Conmiission 
has  broad  statutory  authority  to  protect 
and  prohibit  the  unauthorized 
disclosure  of  safeguards  information. 
Section  147  of  the  Atomic  Energy  Act  of 
1954.  as  amended,  grants  the 
Commission  explicit  authority  to  "issue 
such  orders,  as  necessary  to  prohibit  the 


'  Attachment  1  contains  OFnOAL  USE  ONLY 
seii!>itive  information  and  Attachment  2  contains 
SAFEGUARDS  INFORMATION  and  will  not  be 
released  to  the  public. 


imauthorized  disclosure  of  safeguards 
information*  *  *."  This  authority 
extends  to  information  concerning 
special  nuclear  material,  source 
material,  and  byproduct  material,  as 
well  as  production  and  utilization 
facilities.  Licensees  must  ensure  proper 
handling  and  protection  of  safeguards 
information  to  avoid  imauthorized 
disclosure  in  accordance  with  the 
specific  requirements  for  the  protection 
of  Scifeguards  information  contained  in 
Attachment  3.  The  Commission  hereby 
provides  notice  that  it  intends  to  treat 
all  violations  of  the  requirements 
contained  in  Attachment  3.  applicable 
to  the  handling  and  unauthorized 
disclosure  of  safeguards  information  as 
serious  breaches  of  adequate  protection 
of  the  public  health  and  safety  and  the 
common  defense  and  security  of  the 
United  States.  Access  to  safeguards 
information  is  limited  to  those  persons 
who  have  established  the  need  to  know 
the  information,  and  are  considered  to 
be  trustworthy  and  reliable.  A  need  to 
know  means'a  determination  by  a 
person  having  responsibility  for 
protecting  Safeguards  Information  that  a 
proposed  recipient's  access  to 
Safeguards  Information  is  necessary  in 
the  performance  of  official,  contractual, 
or  licensee  duties  of-employment. 
Licensees  must  ensure  that  they 
develop,  maintain  and  implement  strict 
policies  and  procedures  for  the  proper 
handling  and  unauthorized  disclosure 
of  safeguards  information  in  accordance 
with  the  requirements  in  Attachment  3. 
All  licensees  must  ensure  that  all 
contractors  whose  employees  may  have 
access  to  safeguards  information  either 
adhere  to  the  licensee's  policies  and 
procedures  on  safeguards  information  or 
develop,  maintain  and  implement  their 
own  acceptable  policies  and  procedures, 
but  the  licensees  remain  responsible  for 
the  conduct  of  their  contractors.  The 
policies  and  procedures  necessary  to 
ensure  compliance  with  applicable 
requirements  contained  in  Attachment  3 
must  address,  at  a  minimiun.  the 
following:  the  general  performance 
requirement  that  each  person  who 
produces,  receives,  or  acquires 
Safeguards  Information  shall  ensiire  that 
Safeguards  Information  is  protected 
against  unauthorized  disclosure; 
protection  of  safeguards  information  at 
fixed  sites,  in  use  and  in  storage,  and 
while  in  transit;  inspections,  audits  and 
evaluations;  correspondence  containing 
safeguards  information;  access  to 
safeguards  information;  preparation, 
marking,  reproduction  and  destruction 
of  documents;  external  transmission  of 
documents;  use  of  automatic  data 


processing  systems;  and  removal  of  the 
Safeguards  Infonnatioo  category. 

In  order  to  provide  assurance  that  the 
Licensees  are  implementing  prudent 
measures  to  achieve  a  consistent  level  of 
protection  to  address  the  current  threat 
environment,  all  Licensees  who  hold 
licenses  issued  by  the  U.S.  Nuclear 
Regulatory  Commission  or  an 
Agreement  State  authorizing  possession 
greater  than  370  TBq  (10.000  Ci)  of 
byproduct  material  in  the  form  of  sealed 
sources  in  a  panoramic  or  underwater 
irradiator  shall  implement  the 
requirements  identified  in  Attachment  2 
to  this  Order.  In  addition,  pursuant  to 
10  CFR  §  2.202. 1  find  that  in  light  of  the 
common  defense  and  security  matters 
identified  above,  which  warrant  the 
issuance  of  this  Order,  the  public 
health,  safety  and  interest  require  that 
this  Order  be  effective  immediately. 
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in  -  • 

Accordingly,  pursuant  to  Sections  81. 
161b,  161i.  161o.  182  and  186  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202, 10  CFR  part  30.  and  10  CFR 
part  36.  it  is  hereby  prdered,  effective 
immediately,  that  all  licensees 
identified  in  Attachment  1  to  this  order 
shall  comply  with  the  requirements  of 
this  order  as  follows: 

A.  All  licensees  shall, 
notwithstanding  the  provisions  of  any 
Commission  or  Agreement  State 
regulation  or  license  to  the  contrary, 
comply  with  the  requirements  described 
in  Attachment  2  to  this  Order.  The 
licensee  shall  immediately  start 
implementation  of  the  requirements  in 
Attachment  2  to  the  Order  and  shall 
complete  implementation  by  December 
3,  2003  [180  days  from  date  of  this 
Order),  or  the  first  day  that  greater  than 
370  TBq  (10.000  Ci)  of  byproduct 
material  in  the  form  of  sealed  sources  is 
possessed,  which  ever  is  later. 

B.  1.  The  Licensee  shall,  within 
twenty  (20)  days  of  the  date  of  this 
Order,  notify  the  Conunission,  (1)  if  it  is 
unable  to  comply  with  any  of  the 
requirements  described  in  Attachment 
2.  (2)  if  compliance  with  any  of  the 
requirements  is  urmecessary  in  its 
specific  circumstances,  or  (3)  if 
implementation  of  any  of  the 
requirements  would  cause  the  Licensee 
to  be  in  violation  of  the  provisions  of 
any  Commission  or  Agreement  State 
regulation  or  its  license.  The 
notification  shall  provide  the  Licensee's 
justification  for  seeking  relief  from  or 
variation  of  any  specific  requirement. 

B.  If  the  Licensee  considers  that 
implementation  of  any  of  the 
requirements  described  in  Attachment  2 
to  this  Order  would  adversely  impact 


safe  operation  of  the  facility,  the 
Licensee  must  notify  the  Commission, 
within  twenty  (20)  days  of  this  Order,  of 
the  adverse  safety  impact,  the  basis  for 
its  determination  that  the  requirement 
has  an  adverse  safety  impact,  and  either 
a  proposal  for  achieving  the  same 
objectives  specified  in  the  Attachment  2 
requirement  in  question,  or  a  schedule 
for  modifying  the  facility  to  address  the 
adverse  safety  condition.  If  neither 
approach  is  appropriate,  the  Licensee 
must  supplement  its  response  to 
Condition  B.l  of  this  Order  to  identify 
the  condition  as  a  requirement  with 
which  it  cannot  comply,  with  attendant 
justifications  as  required  in  Condition 
B.l. 

C.  1.  The  Licensee  shall,  within 
twenty  (20)  days  of  the  date  of  this 
Order,  submit  to  the  Commission  a 
schedule  for  completion  of  each 
requirement  described  in  Attachment  2. 

2.  The  Licensee  shall  report  to  the 
Commission  when  they  have  achieved 
full  compliance  with  the  requirements 
described  in  Attachment  2. 

D.  Notwithstanding  any  provisions  of 
the  Commission's  or  Agreement  State's 
regulations  to  the  contrary,  all  measures 
implemented  or  actions  taken  in 
response  to  this  order  shall  be 
maintained  until  the  Conunission 
determines  otherwise. 

Licensee  response  to  Conditions  B.l. 
B.2.  C.l.  and  C.2  above  shall  be 
submitted  to  the  Director.  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  In 
addition.  Licensee  submittals  that 
contain'specific  physical  protection  or 
security  information  considered  to  be 
safeguards  information  shall  be  put  in  a 
separate  enclosure  or  attachment  and. 
marked  as  "SAFEGUARDS 
INFORMATION— MODIFIED 
HANDLING"  and  mailed  (no  electronic 
transmittals  i.e.,  no  e-mail  or  FAX)  to 
the  NRC  in  accordance  with  Attachment 
3.- 

The  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  may.  in 
"writing,  relax  or  rescind  any  of  the 
above  conditions  upon  demonstration 
by  the  Licensee  of  good  cause. 

IV 

In  accordance  with  10  CFR  2.202,  the 
Licensee  must,  and  any  other  person 
adversely  affected  by  this  Order  may. 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Chrder, 
within  twenty  (20)  days  of  the  date  of 
this  Order.  Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  in  which  to  submit 
an  answer  or  request  a  hearing  must  be 


made  in  writing  to  the  Director.  Office 
of  Nuclear  Material  Safety  and 
Safeguards.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
and  include  a  statement  of  good  cause 
for  the  extension.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  under  oath  or 
affirmation,  specifically  set  forth  the 
matters  of  fact  and  law  on  which  the 
Licensee  or  other  person  adversely 
affected  relies  and  the  reasons  as  to  why 
the  Order  should  not  have  been  issued. 
Any  answer  or  request  for  a  hearing 
shall  be  submitted  to  the  Secretary.    - 
Office  of  the  Secretary  of  the 
Commission.  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Rulemakings  and 
Adjudications  Staff,  Washington,  DC 
20555-0001.  Copies  also  shall  be  sent  to 
the  Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  to  the  Assistant  General 
Counsel  for  Materials  Litigation  and 
Enforcement  at  the  same  address,  and  to 
the  Licensee  if  the  answer  or  hearing 
request  is  by  a  person  other  than  the 
Licensee.  Because  of  possible 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  answers  and  requests  for 
hearing  be  transmitted  to  the  Secretary 
of  the  Conunission  either  by  means  of 
facsimile  transmission  to  (301)  415- 
1101  or  by  e-mail  to 
hearingdocket@nrc.gov  and  also  to  the 
Office  of  the  General  Counsel  either  by 
means  of  facsimile  transmission  to  (301) 
415-3725  or  by  e-mail  to 
OGCMaiiCenter@nrc.gov.  If  a  person 
other  than  the  Licensee  requests  a 
hearing,  that  person  shall  set  forth  with 
particularity  the  manner  in  which  his 
interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  the 
Licensee  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i),  the 
Licensee  may.  in  addition  to  demanding 
a  hearing,  at  the  time  the  answer  is  filed 
or  sooner,  move  the  presiding  officer  to 
set  aside  the  immediate  effectiveness  of 
the  Order  on  the  ground  that  the  Order, 
including  the  need  for  immediate 
effectiveness,  is  not  based  on  adequate 
evidence  but  on  mere  suspicion, 
unfounded  allegations,  or  error. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a- 
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hearing,  the  provisions  specified  in 
Section  III  above  shall  be  final  twenty 
(20)  days  from  the  date  of  this  Order 
without  further  order  or  proceedings.  If 
an  extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  III  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  order. 

Dated  this  6th  day  of  lune.  2(N)a. 

For  the  Nuclear  Regulatory  Commission 
Margaret  V.  Fedtrline, 
Deputy  Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 

Attachments  1  and  2 — Redacted 
Attachment  3— Modified  Handling 
Requirements  for  the  Protection  of 
Certain  Safeguards  Information  (SGI- 
M) 

General  Requirement 

Information  and  material  that  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
determines  are  safeguards  information 
must  be  protected  from  unauthorized 
disclosure.  In  order  to  distinguish 
information  needing  modified 
protection  requirements  from  the 
safeguards  information  for  reactors  and 
fuel  cycle  facilities  that  require  a  higher 
level  of  protection,  the  term  "Safeguards 
Information-Modified  Handling"  (SGI- 
M)  is  being  used  as  the  distinguishing 
marking  for  certain  materials  licensees. 
Each  person  who  produces,  receives,  or 
acquires  SGI-M  shall  ensure  that  it  is 
protected  against  unauthorized 
disclosure.  To  meet  this  requirement, 
licensees  and  persons  shall  establish 
and  maintain  an  information  protection 
system  that  includes  the  measures 
specified  below.  Information  protection 
procedures  employed  by  state  and  local 
police  forces  are  deemed  to  meet  these 
requirements. 

Persons  Subject  to  These  Requirements 

Any  person,  whether  or  not  a  licensee 
of  the  NRC,  who  produces,  receives,  or 
acquires  SGI-M  is  subject  to  the 
requirements  (and  sanctions)  of  this 
document.  Firms  and  their  employees 
that  supply  services  or  equipment  to 
materials  licensees  would  fall  under  this 
requirement  if  they  possess  facility  SGI- 
M.  A  licensee  must  inform  contractors 
and  suppliers  of  the  existence  of  these 
requirements  and  the  need  for  proper 
protection.  (See  more  under  Conditions 
for  Access.) 

State  or  local  police  units  who  have 
access  to  SGI-M  are  also  subject  to  these 
requirements.  However,  these 
organizations  are  deemed  to  have 
adequate  information  protection 


systems.  The  conditions  for  transfer  of 
information  to  a  third  party,  i.e.,  need- 
to-know,  would  still  apply  to  the  police 
organization  as  would  sanctions  for 
imlawful  disclosure.  Again,  it  would  be 
prudent  for  licensees  who  have 
arrangements  with  local  police  to  advise 
them  of  the  existence  of  these 
requirements. 

Criminal  and  Civil  Sanctions 

The  Atomic  Energy  Act  of  1954,  as 
amended,  explicitly  provides  that  any 
person,  "whether  or  not  a  licensee  of  the 
Commission,  who  violates  any 
regulations  adopted  under  this  section 
shall  be  subject  to  the  civil  monetary 
penalties  of  section  234  of  this  Act." 
Section  147a.  of  the  Act.  Fiulhermore, 
willful  violation  of  any  regulation  or 
order  governing  safeguards  information 
is  a  felony  subject  to  criminal  penalties 
in  the  form  of  fines  or  imprisonment,  or 
both.  (See  sections  147b.  and  223  of  the 
Act.) 

Conditions  for  Access 

Access  to  SGI-M  beyond  the  initial 
recipients  of  the  order  will  be  governed 
by  the  background  check  requirements 
imposed  by  the  order.  Access  to  SGI-M 
by  licensee  employees,  agents,  or 
contractors  must  include  both  an 
appropriate  need-to-know 
determination  by  the  licensee,  as  well  as 
a  determination  concerning  the 
trustworthiness  of  individuals  having 
access  to  the  information.  Employees  of 
an  organization  affiliated  with  the 
licensee's  company,  e.g.,  a  parent 
company,  may  be  considered  as 
employees  of  the  licensee  for  access 
purposes. 

Need-to-Know 

Need-to-know  is  defined  as  a 
determination  by  a  person  having 
responsibility  for  protecting  SGI-M  that 
a  proposed  recipient's  access  to  SGI-M 
is  necessary  in  the  performance  of 
official,  contractual,  or  licensee  duties 
of  employment.  The  recipient  should  be 
made  aware  that  the  information  is  SGI- 
M  and  those  having  access  to  it  are 
subject  to  these  requirements  as  well  as 
criminal  and  civil  sanctions  for 
mishandling  the  information. 

Occupational  Groups 

Dissemination  of  SGI-M  is  limited  to 
individuals  who  have  an  established 
need-to-know  and  who  are  members  of 
certain  occupational  groups.  These 
occupational  groups  are: 

1.  An  employee,  agent,  or  contractor 
of  an  applicant,  a  licensee,  the 
Commission,  or  the  United  States 
Government; 


2.  A  member  of  a  duly  authorized 
committee  of  the  Congress; 

3.  The  Governor  of  a  State  or  his 
designated  representative; 

4.  A  representative  of  the 
International  Atomic  Energy  Agency 
(IAEA)  engaged  in  activities  associated 
with  the  US/IAEA  Safeguards 
Agreement  who  has  been  certified  by 
the  NRC; 

5.  A  member  of  a  state  or  local  law 
enforcement  authority  that  is 
responsible  for  responding  to  requests 
for  assistance  during  safeguards 
emergencies; 

6.  A  person  to  whom  disclosure  is 
ordered  pursuant  to  10  CFR  2.744(e);  or 

7.  State  Radiation  Control  Program 
Directors  (and  State  Homeland  Security 
Directors)  or  their  designees. 

In  a  generic  sense,  the  individuals 
described  above  in  (II)  through  (VII)  are 
considered  to  be  trustworthy  by  virtue 
of  their  employment  status.  For  non- 
governmental individuals  in  group  (1) 
above,  a  determination  of  reliability  and 
trustworthiness  is  required.  Discretion 
must  be  exercised  in  granting  access  to 
these  individuals.  If  there  is  any 
indication  that  the  recipient  would  be 
unwilling  or  unable  to  provide  proper 
protection  for  the  SGI-M,  they  are  not 
authorized  to  receive  SGI-M. 

Information  Considered  for  Safeguards 
Information  Designation 

Information  deemed  SGI-M  is 
information  the  disclosure  of  which 
could  reasonably  be  expected  to  have  a 
significant  adverse  effect  on  the  health 
and  safety  of  the  public  or  the  common 
defense  and  security  by  significantly 
increasing  the  likelihood  of  theft, 
diversion,  or  sabotage  of  materials  or 
facilities  subject  to  NRC  jurisdiction. 
SGI-M  identifies  safeguards  information 
which  is  subject  to  these  requirements. 
These  requirements  are  necessary  in 
order  to  protect  quantities  of  nuclear 
material  significant  to  the  health  and 
safety  of  the  public  or  common  defense 
and  security. 

The  overall  measure  for  consideration 
of  SGI-M  is  the  usefulness  of  the 
information  (security  or  otherwise)  to  an 
adversary  in  planning  or  attempting  a 
malevolent  act.  The  specificity  of  the 
information  increases  the  likelihood 
that  it  will  be  useful  to  an  adversary. 

Protection  While  in  Use 

While  in  use,  SGI-M  shall  be  under 
the  control  of  an  authorized  individual. 
This  requirement  is  satisfied  if  the  SGI- 
M  is  attended  by  an  authorized 
individual  even  though  the  information 
is  in  fact  not  constantly  being  used. 
SGI-M,  therefore,  within  alarm  stations, 
continuously  manned  guard  posts  or 
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ready  rooms  need  not  be  locked  in  file 
drawers  or  storage  containers. 

Under  certain  conditions  the  general 
control  exercised  over  security  zones  or 
areas  would  be  considered  to  meet  this 
requirement.  The  primary  consideration 
is  limiting  access  to  those  who  have  a 
need-to-know.  Some  examples  would 
be: 

Alarm  stations,  guard  posts  and  guard 
ready  rooms; 

Engineering  or  drafting  areas  if 
visitors  are  escorted  and  information  is 
not  clearly  visible; 

Plant  maintenance  areas  if  access  is 
restricted  and  information  is  not  clearly 
visible;  and 

Administrative  offices  (e.g.,  central 
records  or  purchasing)  if  visitors  are 
escorted  and  information  is  not  clearly 
visible. 

Protection  While  in  Storage 

While  unattended,  SGI-M  shall  be 
stored  in  a  locked  file  drawer  or 
container.  Knowledge  of  lock 
combinations  or  access  to  keys 
protecting  SGI-M  shall  be  limited  to  a 
minimum  number  of  personnel  for 
operating  purposes  who  have  a  "need- 
to-know"  and  are  otherwise  authorized 
access  to  SGI-M  in  accordance  with 
these  requirements.  Access  to  lock 
combinations  or  keys  shall  be  strictly 
controlled  so  as  to  prevent  disclosure  to 
an  unauthorized  individual. 

Transportation  of  Documents  and  Other 
Matter 

Documents  containing  SGI-M  when 
transmitted  outside  an  authorized  place 
of  use  or  storage  shall  be  enclosed  in 
two  sealed  envelopes  or  wrappers.  The 
irmer  envelope  or  wrapper  shall  contain 
the  name  and  address  of  the  intended 
recipient,  and  be  marked  both  sides,  top 
and  bottom  with  the  words  "Safeguards 
Information — Modified  Handling."  The 
outer  envelope  or  wrapper  must  be 
addressed  to  the  intended  recipient, 
must  contain  the.address  of  the  sender, 
and  must  not  bear  any  markings  or 
indication  that  the  document  contains 
SGI-M. 

SGI-M  may  be  transported  by  any 
commercial  delivery  Company  that 
provides  nation-wide  overnight  service 
with  computer  tracking  featiu-es,  U.S. 
first  class,  registered,  express,  or 
certified  mail,  or  by  any  individual 
authorized  access  pursuant  to  these 
requirements. 

Within  a  facility,  SGI-M  may  be 
transmitted  using  a  single  opaque 
envelope.  It  may  also  be  transmitted 
within  a  facility  without  single  or 
double  wrapping,  provided  adequate 
measures  are  taken  to  protect  the 
material  against  unauthorized 


disclosure.  Individuals  transporting 
SGI-M  should  retain  the  documents  in 
their  personal  possession  at  all  times  or 
ensure  that  the  information  is 
appropriately  wrapped  and  also  secured 
to  preclude  compromise  by  an 
.  imauthorized  individual. 

Preparation  and  Marking  of  Documents 

While  the  NRC  is  the  sole  authority 
for  determining  what  specific 
information  may  be  designated  as  "SGI- 
M,"  originators  of  documents  are 
responsible  for  determining  whether 
those  documents-  contain  such 
information.  Each  document  or  other 
matter  that  contains  SGI-M  shall  be 
marked  "Safeguards  Information — 
Modified  Handling"  in  a  conspicuous 
manner  on  the  top  and  bottom  of  the 
first  page  to  indicate  the  presence  of 
protected  information.  The  first  page  of 
the  docimient  must  also  contain  (i)  the 
name,  title,  and  organization  of  the 
individual  authorized  to  make  a  SGI-M 
determination,  and  who  has  determined 
that  the  docimient  contains  SGI-M,  (ii) 
the  date  the  docimient  was  originated  or 
the  determination  made,  (iii)  an 
indication  that  the  document  contains 
SGI-M,  and  (iv)  an  indication  that 
unauthorized  disclosure  would  be 
subject  to  civil  and  criminal  sanctions. 
Each  additional  page  shall  be  marked  in 
a  conspicuous  fashion  at  the  top  and 
bottom  with  letters  denoting 
"Safeguards  Information — Modified 
Handling." 

In  additional  to  the  "Safeguards 
Information — Modified  Handling" 
markings  at  the  top  and  bottom  of  page, 
transmittal  letters  or  memoranda  which 
do  not  in  themselves  contain  SGI-M 
shall  be  marked  to  indicate  that 
attachments  or  enclosures  contain  SGI- 
M  but  that  the  transmittal  does  not  (e.g., 
"When  separated  from  SGI-M 
enclosure(s),  this  document  is 
decontrolled"). 

In  additien  to  the  information 
required  on  the  face  of  the  document, 
each  item  of  correspondence  that 
contains  SGI-M  shall,  by  marking  or 
other  means,  clearly  indicate  which 
portions  (e.g.,  paragraphs,  pages,  or 
appendices)  contain  SGI-M  and  which 
do  not.  Portion  marking  is  not  required 
for  physical  security  and  safeguards 
contingency  plans. 

All  documents  or  other  matter 
containing  SGI-M  in  use  or  storage  shall 
be  marked  in  accordance  with  these 
requirements.  A  specific  exception  is 
provided  for  documents  in  the 
possession  of  contractors  and  agents  of 
licensees  that  were  produced  more  than 
one  year  prior  to  the  effective  date  of  the 
order.  Such  documents  need  not  be 
marked  unless  they  are  removed  from 


file  drawers  or  containers.  The  same 
exception  applies  to  old  documents 
stored  away  from  the  facility  in  central 
files  or  corporation  headquarters. 

Since  iniormation  protection 
procedures  employed  by  state  and  local 
police  forces  are  deemed  to  meet  NRC 
requirements,  documents  in  the 
possession  of  these  agencies  need  not  be 
marked  as  set  forth  in  this  document. 

Removal  From  SGI-M  Category 

Documents  containing  SGI-M  shall  be 
removed  from  the  SGI-M  category 
(decontrolled)  only  after  the  NRC 
determines  that  the  information  no 
longer  meets  the  criteria  of  SGI-M. 
Licensees  have  the  authority  to  make 
determinations  that  specific  documents 
which  they  created  no  longer  contain 
SGI-M  information  and  may  be 
decontrolled.  Consideration  must  be 
exercised  to  ensure  that  any  document 
decontrolled  shall  not  disclose  SGI-M 
in  some  other  form  or  be  combined  with 
other  unprotected  information  to 
disclose  SGI-M.  The  authority  to 
determine  that  a  document  may  be 
decontrolled  may  be  exercised  only  by, 
or  with  the  permission  of,  the 
individual  (or  office)  who  made  the 
original  determination.  The  document 
should  indicate  the  name  and 
organization  of  the  individual  removing 
the  document  from  the  SGI-M  category 
and  the  date  of  the  removal.  Other 
persons  who  have  the  document  in  their 
possession  should  be  notified  of  the 
decontrolling  of  the  document. 

Reproduction  of  Matter  Containing 
SGI-M 

SGI-M  may  be  reproduced  to  the 
niinimum  extent  necessary  consistent 
with  need  without  permission  of  the 
originator.  Newer  digital  copiers  which 
scan  and  retain  images  of  documents 
represent  a  potential  security  concern.  If 
the  copier  is  retaining  SGI-M 
information  in  memory,  the  copier 
caimot  be  coimected  to  a  network.  It 
should  also  be  placed  in  a  location  that 
is  cleared  and  controlled  for  the 
authorized  processing  of  SGI-M 
information.  Different  copiers  have 
different  capabilities,  including  some 
which  come  with  features  that  allow  the 
memory  to  be  erased.  Each  copier  would 
have  to  be  examined  from  a  physical 
security  perspective. 

Use  of  Automatic  Data  Processing 
(AOP)  Systems 

SGI-M  may  be  processed  or  produced 
on  an  ADP  system  provided  that  the 
system  is  assigned  to  the  licensee's  or 
contractor's  facility  and  requires  the  use 
of  an  entry  code/password  for  access  to 
stored  information.  Licensees  are 
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encouraged  to  process  this  information 
in  a  computing  environment  that  has 
adequate  computer  security  controls  in 
place  to  prevent  unauthorized  access  to 
the  information.  An  ADP  system  is 
defmed  here  as  a  data  processing  system 
having  the  capability  of  long  term 
storage  of  SGI-M.  Word  processors  such 
as  typewriters  are  not  subject  to  the 
requirements  as  long  as  they  do  not 
transmit  information  off-site.  (Note:  if 
SGl-M  is  produced  on  a  typewriter,  the 
ribbon  must  be  removed  and  stored  in 
the  same  manner  as  other  SGI-M 
information  or  media.)  The  basic 
obfective  of  these  restrictions  is  to 
prevent  access  and  retrieval  of  stored 
SGI-M  by  unauthorized  individuals, 
particularly  from  remote  terminals. 
Specific  files  containing  SGI-M  will  be 
password  protected  to  preclude  access 
by  em  unauthorized  individual.  The 
National  Institute  of  Standards  and 
Technology  (NIST)  maintains  a  listing  of 
all  validated  encryption  systems  at 
http://csrc.nist.gOv/cryptval/l  40- 1  / 
1401val.htm.  SGI-M  files  may  be 
transmitted  over  a  network  if  the  file  is 
encrypted.  In  such  cases,  the  licensee 
will  select  a  commercially  available 
encryption  system  that  NIST  has 
validated  as  conforming  to  Federal 
Information  Processing  Standards 
(FIPS).  SGI-M  files  shall  be  properly 
labeled  as  "Safeguards  Information- 
Modified  Handling"  and  savecHo 
removable  media  and  stored  in  a  locked 
file  drawer  or  cabinet. 

Telecommunications 

SGI-M  may  not  be  transmitted  by 
unprotected  telecommunications 
circuits  except  under  emergency  or 
extraordinary  conditions.  For  the 
purpose  of  this  requirement,  emergency 
or  extraordinary  conditions  are  defined 
as  any  circumstances  that  require 
immediate  communications  in  order  to 
report,  summon  assistance  for.  or 
respond  to  a  security  event  (or  an  event 
that  has  potential  security  significance). 

This  restriction  applies  to  telephone, 
telegraph,  teletype,  facsimile  circuits, 
and  to  radio.  Routine  telephone  or  radio 
transmission  between  site  security 
personnel,  or  between  the  site  and  local 
police,  should  be  limited  to  message 
formats  or  codes  that  do  not  disclose 
facility  security  features  or  response 
procedures.  Similarly,  call-ins  during 
transport  should  not  disclose 
information  useful  to  a  potential 
adversary.  Infrequent  or  non-repetitive 
telephone  conversations  regarding  a 
physical  security  plan  or  program  are 
permitted  provided  that  the  discussion 
is  general  in  nature. 

Individuals  should  use  care  when 
discussing  SGI-M  at  meetings  or  in  the 


presence  of  others  to  insure  that  the 
conversation  is  not  overheard  by 
persons  not  authorized  access. 
Transcripts,  tapes  or  minutes  of 
meetings  or  hearings  that  contain  SGI— 
M  should  be  marked  and  protected  in 
accordance  with  these  requirements. 

Destruction 

Documents  containing  SGI-M  should 
be  destroyed  when  no  longer  needed. 
They  may  be  destroyed  by  tearing  into 
small  pieces,  burning,  shredding  or  any 
other  method  that  precludes 
reconstruction  by  means  available  to  the 
public  at  large.  Piece  sizes  one  half  inch 
or  smaller  composed  of  several  pages  or 
documents  and  thoroughly  mixed 
would  be  considered  completely 
destroyed. 

|FR  Doc.  03-14961  Filed  6-12-03:  8:45  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Pendency  of  Request  for  Approval  of 
a  Second  Amendment  to  Special 
Withdrawal  Liability  Rules  for 
International  Longshoremen's  and 
Warehousemen's  Union-Pacific 
Maritime  Association  Pension  Plan 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  pendency  of  request. 

SUMMARY:  The  International 
Longshoremen's  and  Warehousemen's 
Union-Pacific  Maritime  Association 
Pension  Plan  has  asked  the  Pension 
Benefit  Guaranty  Corporation  ("PBGC") 
to  review  and  approve  a  second 
amendment  to  a  special  withdrawal 
liability  rule  that  PBGC  approved  in 
initial  and  amended  form  in  1984  and 
1998.  See  Approval  of  Special 
Withdrawal  Liability  Rules  ("Notice  of 
Approval"),  49  FR  6043  (February  16. 
1984)  and  Notice  of  Approval  at  63  FR 
27774  (May  20.  1998).  Under  section 
4203(f)  of  the  Employee  Retirement 
Income  Security  Act  of  1974.  as 
amended  ("ERISA  ").  PBGC  may 
prescribe  regulations  under  which  plans 
in  industries  other  than  the  construction 
or  entertainment  industries  may  be 
amended  to  provide  for  special 
withdrawal  liability  rules,  and  PBGC 
has  prescribed  such  regulations  at  29 
CFR  Part  4203.  The  regulations  provide 
that  PBGC  approval  is  required  for  a 
plan  amendment  establishing  special 
withdrawal  liability  rules,  as  well  any 
modification  to  a  previously  approved 
plan  amendment.  This  notice  describes 
the  amendment  and  invites  any 


interested  person  to  submit  written 
comments  about  it  to  PBGC. 
DATES:  Comments  must  be  submitted  on 
or  before  July  28.  2003. 
AOOnESSES:  Conunents  may  be  mailed  to 
the  Office  of  the  General  Counsel. 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street.  NW..  Washington.  DC 
20005-4026.  or  delivered  to  Suite  340  at 
the  same  address.  Comments  also  may 
be  sent  by  Internet  e-mail  to 
reg.comments@pbgc.gov.  The  PBGC  will 
make  the  comments  received  available 
on  its  Web  site,  http://www.pbgc.gov. 
Copies  of  the  comments  and  the  request 
for  approval  may  be  obtained  by  writing 
the  PBGC's  Communications  and  Public 
Affairs  Department  (CPAD)  at  Suite  240 
at  the  above  address  or  by  visiting  or 
calling  CPAD  during  normal  business 
hours  (202-325^040). 
FOR  FURTHER  INFORMATION  CONTACT: 
Gennice  D.  Brickhouse,  Office  of  the 
General  Counsel.  Pension  Benefit 
Guaranty  Corporation,  1200  K  Street. 
NW.,  Washington.  DC  20005-4026;  202- 
326-4020.  (For  TTY/TDD  users,  call  the 
Federal  Relay  Service  toll-free  at  1-800- 
877-8339  and  ask  to  be  connected  to 
I  202-326^020). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  4201  of  ERISA,  an 
employer  that  withdraws  from  a 
multiemployer  pension  plan  incurs 
liability  for  a  share  of  the  plan's 
unfunded  vested  benefits.  Section 
4203(a)  of  ERISA  provides  that  a 
complete  withdrawal  from  a 
multiemployer  plan  occurs  if  an 
employer  either  (1)  Permanently  ceases 
to  have  an  obligation  to  contribute 
under  the  plan;  or  (2)  permanently 
ceases  all  covered  operations  under  the 
plan.  Section  4205(a)(2)  of  ERISA  states 
that  a  partial  withdrawal  occurs  if  an 
employer  either:  (1)  Permanently  ceases 
to  have  an  obligation  to  contribute 
under  one  or  more  but  fewer  than  all 
collective  bargaining  agreements  under 
which  the  employer  has  been  obligated 
to  contribute  under  the  plan,  while 
continuing  to  perform  work  in  the 
jurisdiction  of  the  collective  bargaining 
agreement  of  the  type  for  which 
contributions  were  previously  required 
or  transfers  such  work  to  another 
location:  or  (2)  permanently  ceases  to 
have  an  obligation  to  contribute  under 
the  plan  for  work  performed  at  one  or 
more  but  fewer  than  all  of  its  facilities, 
while  continuing  to  perform  work  at  the 
facility  of  the  type  for  which  the 
obligation  to  contribute  ceased.  Under 
section  4^05(a)(l).  a  partial  withdrawal 
will  also  occiu-  if  the  employer  reduces 
its  contribution  base  units — the  factors 
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that  determine  plan  contributions,  such 
.as  hours  worked  by  employees — by 
seventy  percent  or  more  for  three 
consecutive  plan  years. 
'  A  complete  or  partial  withdrawal  of 
an  employer  from  a  pension  plan 
reduces  the  plan's  contribution  base  and 
shifts  the  burden  of  funding  plan 
benefits  to  remaining  employers.  The 
increased  costs  of  maintaining  the  plan 
will  in  turn  encourage  other  employers 
to  withdraw,  and  the  cumulative 
damage  to  the  contribution  base  may 
eventually  cause  the  plan  to  fail. 
"Withdrawal  liability  responds  to  these 
concerns  by  deterring  wiUidrawals  and 
by  shoring  up  the  contribution  base  of 
a  *   *  *  plan  when  withdrawals 
nevertheless  occur  [and]  thus  protects 
the  interlocking  interests  of  the  PBGC, 
its  premium  payers,  the  non-withdrawn 
employers"  and  workers  and  retirees 
with  vested  benefits.  Peick  v.  PBGC,  539 
F.Supp.l025,  1046-47  {N.D.Ill.  1982), 
affd.  724  F.2d  1247  (7th  Cir.  1983). 
Indeed,  "it  would  be  analytically 
unsound  to  adopt  an  approach"  that 
allows  a  withdrawn  employer  to  escape 
the  costs  of  reparation  to  the  plan's 
contribution  base.  Calvert  & 
Youngblood  Coal  Co.  v.  UMWA  1950 
Pension  Trust,  6  Employee  Benefit  Cas. 
(BNA)  1106,  1112  (N.D.  Ala. 
1985)(Pointer,  C.J.). 

Congress  nevertheless  allowed  for  the 
possibility  that,  in  certain  industries, 
the  fact  that  particular  employers  go  out 
of  business  (or  cease  operations  in  a 
specific  geographic  region)  might  not 
result  in  permanent  damage  to  the 
pension  plan's  contribution  base.  In  the 
case  of  the  construction  industry,  for 
example,  the  work  must  necessarily  take 
place  at  the  construction  site;  if  that 
work  generates  contributions  to  the 
pension  plan,  it  does  not  much  matter 
which  employer  performs  the  work.  Put 
another  way.  if  a  construction  employer 
goes  out  of  business,  or  stops  operations 
in  a  geographic  area,  pension  plan 
contributions  will  not  diminish  if  a 
second  employer  who  contributes  to  the 
plan  fills  the  void.  The  plan's 
contribution  base  is  damaged,  therefore, 
only  if  the  employer  stops  contributing 
to  the  plan  but  continues  to  perform 
construction  work  in  the  jurisdiction  of 
the  collective  bargaining  agreement. 

This  reasoning  led  Congress  to  adopt 
a  special  definition  of  the  term 
"withdrawal"  for  construction  industry 
plans.  Section  4203(b)(2)  of  ERISA 
provides  that  a  complete  withdrawal 
occurs  only  if  an  employer  ceases  to 
have  an  obligation  to  contribute  under 
a  plan,  but  the  employer  nevertheless 
performs  previously  covered  work  in 
the  jurisdiction  of  the  collective 
bargaining  agreement  at  any  time  within 


five  years  after  the  employer  ceased  its 
contributions.!  There  is  a  parallel  rule 
for  partial  withdrawals  from 
construction  plans.  Under  section 
4208(d)(1)  of  ERISA,  "(ajn  employer  to 
whom  section  4203(b)  (relating  to  the 
building  and  construction  industry)    . 
applies  is  liable  for  a  partial  withdrawal 
only  if  the  employer's  obligation  to 
contribute  under  the  plan  is  continued 
for  no  more  than  an  insubstantial 
portion  of  its  work  in  the  craft  and  area 
jurisdiction  of  the  collective  bargaining 
agreement  of  the  type  for  which 
contributions  are  required." 

Section  4203(f)  of  ERISA  provides 
that  PBGC  may  prescribe  regulations 
under  which  plans  that  are  not  in  the 
construction  industry  may  be  amended 
to  use  special  withdrawal  liability  rules 
similar  to  those  that  apply  to 
construction  plans.  Under  the  statute, 
the  regulations  "shall  permit  the  use  of 
special  withdrawal  liability  rules  *   *  * 
only  in  industries'  that  PBGC 
determines  share  the  characteristics  of 
the  construction  industry.  In  addition, 
each  plan  application  must  demonstrate 
that  the  special  rule  "will  not  pose  a 
si^ificant  risk  to  the  [PBGC]  insurance 
system."  Section  4208(e)(3)  of  ERISA 
provides  for  parallel  treatment  of  partial 
withdrawal  liability  rules. 

The  regulation  on  Extension  of 
Special  Withdrawal  Liability  Rules  (29 
CFR  Part  4203),  prescribes  the 
procedures  a  multiemployer  plan  must 
follow  to  request  PBGC  approval  of  a 
plan  amendment  that  establishes  special 
complete  or  partial  withdrawal  liability 
rules.  Under  29  CFR  4203.3(a),  a 
complete  withdrawal  rule  must  be 
similar  to  the  statutory  provision  that 
applies  to  construction  industry  plans 
under  section  4203(b)  of  ERISA.  Any 
special  rule  for  partial  withdrawals 
must  be  consistent  with  the 
construction  industry  partial 
withdrawal  provisions. 

Each  request  for  approval  of  a  plan 
amendment  establishing  special 
withdrawal  liability  rules  must  provide 
PBGC  writh  detailed  financial  and 
actuarial  data  about  the  plan.  In 
addition,  the  applicant  must  provide 
PBGC  virith  information  about  the  effects 
of  withdrawals  on  the  plan's 
contribution  base.  As  a  practical  matter, 
the  plan  must  demonstrate  that  the 
characteristics  of  employment  and  labor 
relations  in  its  industry  are  sufficiently 
similar  to  those  in  the  construction 
industry  that  use  of  the  construction 


1  Section  4203(c)(1)  of  ERISA  applies  a  similar 
definition  of  complete  withdrawal  to  the 
entertainment  industry,  except  that  the  pertinent 
jurisdiction  is  the  jurisdiction  of  the  plan  rather 
than  the  jurisdiction  of  the  collective  bargaining 
agreement. 


rule  would  be  appropriate.  Relevant 
factors  include  the  mobility  of  the 
employees,  the  intermittent  nature  of 
the  employment,  the  project-by-project 
nature  of  the  work,  extreme  fluctuations 
in  the  level  of  an  employer's  covered 
work  imder  the  plan,  the  existence  of  a 
consistent  pattern  of  entry  and 
withdrawal  by  employers,  and  the  local 
nature  of  the  work  performed. 
PBGC  will  approve  a  special 
withdrawal  liability  rule  only  if  a 
review  of  the  record  shows  that: 

(1)  The  industry  has  characteristics 
that  would  make  use  of  the  special 
construction  withdrawal  rules 
appropriate;  and 

(2)  The  plan  in  question  would  not  be 
aversely  affected  by  the  adoption  of  the 
special  rule.  After  review  of  the 
application  and  all  public  comments, 
PBGC  may  approve  the  amendment  in 
the  form  proposed  by  the  plan,  approve 
the  application  subject  to  conditions  or 
revisions;  or  deny  the  application. 

Request  For  Comments 

On  March  28,  2003,  the  International 
Longshoremen's  and  Warehousemen's " 
Union-Pacific  Maritime  Association 
Pension  Plan  ( "Plan")  asked  PBGC  to 
approve  a  second  modification  to  a 
previously  approved  plan  amendment 
that  adopted  special  withdrawal 
liability  rules.^  The  regulation  on 
Extension  of  Special  Withdrawal 
Liability  Rules  provides  that  any 
interested  party  may  file  comments  with 
PBGC  about  the  request.  See  29  CFR 
4203.5(b). 

The  remainder  of  this  Notice  contains 
a  synopsis  of  the  application  and  the 
various  legal  arguments  and  factual 
representations  that  were  submitted  in 
support  of  the  application. 

Applicant 

The  Plan  is  a  multiemployer  plan 
whose  headquarters  are  in  San 
Francisco,  California.  The  Plan  was 
established  in  1951  pursuant  to 
collective  bargaining  agreements 
between  the  International 
Longshoremen's  &  Warehousemen's 
Union  ("ILWU")  and  the  Pacific  - 
Maritime  Association  ("PMA"). 

ThePMA 

The  PMA  is  an  employer  association 
whose  principal  business  is  to  negotiate 
and  administer  maritime  labor 
agreements  with  ILWU.  The  PMA  is 
composed  of  American  and  foreign  flag 
vessel  operators,  and  stevedore  and 
terminal  companies  that  operate  in 


^  PBGC  approved  to  the  original  plan  amendment 
in  1984.  and  the  agency  approved  a  revised 
amendment  in  1998.  See  49  FR  6043  (1984)  and  63 
FR  27774  (1998). 
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California,  Oregon  and  Washington 
ports. 

ThelLWU 

In  1938,  the  National  Labor  Relations 
Board  certified  the  ILWU  as  the 
exclusive  bargaining  representative,  for  a 
bargaining  unit  that  includes  all 
longshore  workers  employed  by  PMA 
members  on  the  Pacific  Coast.  See 
Shipowners'  Association  of  the  Pacific 
Coast,  7  NLRB  1002,  1041  (1938), 
review  dismissed,  103  F.2d  933  (D.C. 
Cir.  1939),  affirmed,  308  U.S.  401  (1940) 
(certifying  the  ILWU  as  the  exclusive 
bargaining  representative  for  "all 
workers  who  do  longshore  work  in  the 
Pacific  Coast  ports  of  the  United 
States").  Thus,  the  PMA-ILWU 
bargaining  agreements  cover  all  workers 
employed  in  the  loading  and  unloading 
of  all  dry  cargo  for  ocean-going  vessels 
arriving  at  or  departing  from  ports  along 
the  Pacific  coast  of  the  United  States, 
including  all  ports  in  the  states  of 
California,  Oregon  and  Washington.^ 

The  Plan 

The  Plan  was  established  in  1951. 
Plan  benefits  are  established  as  part  of 
the  collective  bargaining  process.  Plan 
contributions  are  determined  under  a 
system,  established  in  1983,  that 


governs  all  fringe  benefit  costs  under  the 
PMA-ILWU  agreement.  The  system 
allocates  assessments  between  man- 
hours  and  tonnage  based  on  a 
membership  agreement  filed  with  the 
Federal  Maritime  Commission.  The 
system  works  as  follows.  A  man-hour 
rate  is  established  by  dividing  a  divisor 
that  is  established  by  the  agreement  into 
the  total  annual  projected  cost  for  all 
ILWU-PMA  benefits.  The  result  is  a 
man-hour  rate  that  is  then  multiplied  by 
the  total  hours  expected  to  be  worked 
during  the  year  to  determine  the  amount 
of  the  benefits  and  costs  that  will  be 
funded  by  man-hours.  The  remaining 
funds  are  collected  from  tonnage.  To  the 
extent  that  man-hours  are  less  than  the 
divisor,  assessments  are  collected  on 
tonnage  to  fund  the  benefits  in  an  order 
of  priority  established  by  the  agreement. 
The  pension  benefits  have  the  highest 
priority  on  man-hour  contributions. 
Contributions  on  tonnage  would  not  be 
used  to  fund  pensions  unless  the  annual 
assessments  on  man-hours  were 
insufficient  to  meet  the  annual  pension 
funding  obligation  required  by  the 
Internal  Revenue  Code. 

The  total  number  of  contributing 
employers,  based  on  federal  tax 
identification  numbers,  has  remained 
stable  over  several  decades.  There  were 


100  contributors  in  1972,  107  in  1979, 
114  in  1996  and  114  in  2002.  The 
contributors  in  1996  that  remain 
contributors  in  2002  represent  over  99% 
of  the  total  contributions  to  the  Plan. 

Current  Financial  Status  of  the  Plan 

The  Plan  operates  on  a  July-June  fiscal 
year.  The  Form  5500  filed  for  the  2001- 
02  plan  year  reports  the  Plan  covered 
10,526  active  workers,  paid  benefits  to 
4547  pensioners  and  3759  survivors, 
and  had  only  9  inactive  participants  (or 
survivors)  with  vested  entitlements.  The 
Plan  received  $23.9  million  in 
contributions,  and  paid  out  $134 
million  in  benefits,  as  well  as  $7.8 
million  in  administrative  expenses.  At 
year  end,  plan  assets  were 
approximately  $1,943  billion. 

Under  the  current  version  of  the 
special  rule,  the  Plan  actuary  must 
provide  the  PBGC  with  annual 
certifications  that  at  least  85%  of  the 
Plan's  liabilities  for  vested  benefits 
(determined  using  specified  set  actuarial 
assumptions]  are  covered  by  Plan  assets. 
The  certification  must  also  show  other 
information  about  plan  contributions 
and  benefit  payments.  The  following 
table  presents  this  data  for  the  plan 
years  since  the  PBGC  last  considered  the 
withdrawal  liability  exemption. 


■ 

Plan  year  ending 
June  30,  1997 

Plan  year  ending 
June  30,  1998 

Plan  year  ending      Plan  year  ending 
June  30,  1999          June  30,  2000 

Plan  year  ending      Plan  year  ending 
June  30.  2001      !     June  30,  2002 

Assets  

Vested  Benefits       

$1.63  billion  

$1.69  billion  

8  315 

$1.91  billion  

$1.66  billion  

8  859 

$2.16  billion  

$1 .63  billion  

9,572  

$2.40  billion  

$1.83  billion  

9,395  

$2.22  billion  

$1.99  billion  

10,070  

$1.93  billion 
$1 .84  billion 

Active  Participants  

Contributions 

Benefit  Payments  

Plan  Aq^aI^  A^  Mill- 

10,113 

$104  million  

$101.5  mtlllon  

16  1 

$35.0  million  

$108.0  million  

17  7 

$28.8  million  

$110.6  million  

19.6  

$32.5  million  

$126.4  million  

19.0  

$26.9  million  

$132.9  million  

16.6 

$23.5  million 
$154  million 
12.5 

tiple  of  Benefits. 

Future  Industry  Prospects 

The  application  lays  great  emphasis 
upon  the  fact  that  PMA  members 
handled  "virtually  all  of  the  over  263 
million  revenue  tons  of  dry  cargo  that 
went  through  West  Coast  ports  in  2002. 
It  is  estimated  that  this  cargo  had  a 
value  of  $320  billion  and  generated 
ocean  shipping  revenues  of 
approximately  $14.7  billion."  The 
application  asserts  that  the  financial 
health  of  the  Plan  "is  not  tied  to  the 
fortunes  of  any  one  member.  Rather, 
Plan  contributions  are  dependent  only 
on  the  amount  of  cargo  shipped  through 
West  Coast  ports.  The  Plan  is  thus  not 
at  risk  even  if  some  of  its  largest 
employers  both  cease  operations  and  are 
not  replaced  by  another  contributing 


employer  (which  *  *  *  is  highly 
unlikely  in  any  event). 

The  application  reported  that  "the 
West  Coast  shipping  industry  has  grown 
steadily  over  the  past  five  decades.  Total 
dry  cargo  at  all  covered  ports  amounted 
to  29  million  revenue  tons  in  1960,  114 
million  revenue  tons  in  1980, 182 
million  revenue  tons  in  1990  and  263 
million  revenue  tons  in  2002.  This 
change  is  reflected  in  the  number  of 
covered  hours  by  ILWU-represented 
employees.  Such  hours  increased  from 
15.6  million  in  1992  to  more  than  24 
million  in  2002."  Thus,  the  application 
contends  that  the  PMA-ILWU  "lock"  on 
all  shipping  imports  resembles  the 
geographic  coverage  that  is  said  to 
typify  the  construction  industry. 


The  application  asserts  that  "the 
mobility  of  longshore  workers  is  quite 
similar  to  that  of  many  construction 
industry  workers.  Many  West  Coast 
longshore  workers  do  not  typically  work 
for  the  same  employer  on  a  regular 
basis."  The  application  uses  the  payroll 
system  to  illustrate  the  extent  of 
employment  mobility.  "[WJithin  a 
single  week,"  the  application  states,  "a 
longshore  worker  often  has  more  than 
one  employer."  For  this  reason,  "PMA 
acts  as  the  payroll  agent  for  all  of  its 
members.  "The  employers  remit  cash 
wages  and  collectively  bargained-for 
employee  benefit  contributions  to  PMA, 
which  in  turn  issues  weekly  payroll 
checks  to  ILWU  members  and  transmits 
contributions  to  various  benefit  funds. 
Because  of  this  system,  a  worker  tends 


>  Vessel  operators  who  are  not  PMA  members 
must  contract  with  a  stevedoring  company  or 


terminal  operator  that  belongs  to  PMA  in  order  to 
unload  cargo. 
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to  regard  PMA  as  his  or  her  employer, 
and  may  have  little  awareness  of  who  is 
his  or  her  actual  employer." 

Special  Withdrawal  Liability  Rules 

When  approving  the  amended  special 
withdrawal  liability  rule,  PBGC  gave  the 
following  sjnaopsis  of  the  original 
special  rule. 

Under  the  special  rules,  a  complete 
withdrawal  occurs  if  an  employer  who 
makes  contributions  to  the  Plan  for 
longshore  work  permanently  ceases  to 
have  an  obligation  to  make 
contributions  to  the  Plan,  and:  (1) 
Continues  to  perform  work  of  the  type 
for  which  contributions  to  the  Plan  are 
currently  or  were  previously  required  at 
any  Pacific  Coast  port  in  the  United 
States.  (2)  resumes  such  work  at  any 
time  during  the  Plan  Year  in  which  the 
contribution  obligation  ceased  through 
the  end  of  the  fifth  succeeding  Plan  Year 
without  renewing  the  contribution 
obligation,  (3)  sells  or  otherwise 
transfers  a  substantial  portion  of  its 
business  or  assets  to  another  person  that 
performs  longshore  work  without 
having  an  obligation  to  make 
contributions  to  the  Plan  under  the 
collective  bargaining  agreements  under 
which  the  Plan  is  maintained,  or  (4) 
ceases  to  have  an  obligation  to 
contribute  in  connection  with  the 
withdrawal  of  every  employer  from  the 
Plan  or  substantially  all  of  the 
employers  within  the  meaning  of 
section  4219(c)(1)(D)  of  ERISA.  A  partial 
withdrawal  occurs  if  an  employer  incurs 
a  partial  withdrawal  within  the  meaning 
of  section  4205  of  ERISA  and,  in 
addition,  at  any  time  from  the  date  of 
the  partial  withdrawal  through  the 
succeeding  five  Plan  Years:  (1)  Performs 
work  of  the  type  for  which  contributions 
to  the  Plan  are  currently  or  were 
previously  required  at  any  Pacific  Coast 
port  in  the  United  States  without  having 
an  obligation  to  contribute  to  the  Plan 
for  such  work,  or  (2)  sells  or  otherwise 
transfers  a  substantial  portion  of  its 
business  or  assets  to  another  person  that 
performs  longshore  work  without 
having  an  obligation  to  make 
contributions  to  the  Plan  under  the 
collective  bargaining  agreements  under 
which  the  Plan  is  maintained. 

The  special  withdrawal  liability  rules 
were  subject  to  the  Plan's  satisfying 
certain  funding  requirements.  In  1998, 
PBGC  approved  the  Plan's  request  to 
modify  the  funding  requirements  in 
■  connection  with  an  amendment  adopted 
by  the  PMA  and  the  ILWU.  The  funding 
requirement,  as  amended  in  1998,  is  as 
follows: 

PBGC  hereby  grants  the  Plan's  request 
for  approval  of  a  plan  amendment 
modifying  special  withdrawal  liability 


rules,  as  set  forth  herein.  PBGC  grants 
approval  under  the  condition  that  such 
approval  will  expire,  and  the  Plan's 
special  withdrawal  liability  rules  will  be 
void  as  of  the  first  day  of  the  Plan  Year 
following  a  Plan  Year  for  which  the  Plan 
is  not  at  least  eighty-five  percent  (85%) 
funded,  and  during  said  following  Plan 
Year  the  Contributions  are  less  than  the 
least  of  (a)  total  administrative  cost  and 
benefits  for  said  following  Plan  Year  or 
(b)  the  amount  required  to  increase  the 
Funding  Percentage  to  eighty-five 
percent  (85%)  for  said  following  Plan 
Year  or  (c)  the  maximum  tax-deductible 
contribution  to  the  Plan.  The  Plan  has 
agreed  to  certify  to  these  conditions 
annually.  Should  the  Plan  wish  to  again 
amend  these  rules  at  any  time,  PBGC 
approval  of  the  amendment  will  be 
required. 

The  2002  Collective  Bargaining 
Agreement 

After  protracted  disagreements  and 
work  stoppages,  the  PMA  and  ILWU 
solicited  and  obtained  the  assistance  of 
the  Chairman  of  the  Federal  Mediation 
and  Conciliation  Service  in  an  effort  to 
reach  a  new  labor  agreement.  With  his 
assistance,  the  parties  reached  a  six-year 
labor  contract  that  allows  for  cost 
savings  due  to  improvements  in 
technology.  The  new  labor  contract 
provided  for  a  gradual  increase  in  Plan 
benefits  from  $95  per  month  per  year  of 
service  (for  a  maximum  of  35  years  of 
service)  to  $150  per  month  per  yecir  of 
service.  The  entire  labor  contract  (and 
not  just  the  increase  in  pension  benefits) 
is  contingent  on  PBGC  approval  of  the 
pending  request.  The  application 
represents  that  the  labor  agreement  must 
be  renegotiated  from  scratch  in  the 
event  PBGC  denies  the  request. 

The  Proposed  Amendment 

The  Plan  has  requested  approval  of 
several  amendments  to  the  existing  rule. 
In  particular,  the  Plan  seeks  to: 

(1)  Revise  certain  actuarial 
assumptions  (relating  to  mortality, 
disability,  marital  status,  and  expected 
retirement  dates)  in  order  to  reflect 
emerging  actuarial  experience.  The  Plan 
does  not  propose  to  change  other 
assimiptions  used  for  the  annual 
actuarial  certification  to  PBGC. 

(2)  modify,  on  a  temporary  basis,  the 
85%  funding  requirement  instituted  in 
1998.  The  Plan  requests  that  this 
requirement  be  lowered  to  65%  through 
the  end  of  the  plan  year  ending  June  30, 
2008.  The  percentage  would  then 
increase  by  3%  per  plan  year  imtil  it 
again  reaches  85%. 

(3)  modify,  on  a  temporary  basis,  the 
Plan's  80%  fimding  requirement 
instituted  in  1984.  That  requirement 


provides  for  additional  contributions  as 
of  plan  valuation  date  if  the  Plan's 
fimded  status  is  projected  to  fall  below 
80%  in  the  5th  year  following  the 
valuation  date.  The  Plan  requests  that 
this  requirement  be  lowered  to  65% 
through  the  end  of  the  plan  year  ending 
June  30,  2008.  The  percentage  funded 
status  requirement  would  then  increase 
by  3%  per  plan  year  until  it  again 
reaches  80%. 

The  Plan  acknowledges  that  the 
benefit  increases  promised  under  the 
2002  collective  bargaining  agreement, 
combined  with  "the  disappointing  stock 
market  performance  in  the  past  few 
years"  will  be  likely  to  cause  the  Plan 
tafall  below  the  85%  funding 
requirement  set  in  the  1998  agreement 
with  the  PBGC.  This  would  evidently 
require  substantial  contribution 
increases  over  the  next  several  years, 
and  these  costs  would  reduce 
investment  needed,  among  other  things, 
to  reduce  shipping  costs  and  thereby 
improve  the  long-term  funding  base  of 
the  Plan.  The  PMA  and  the  ILWU 
jointly  posit  that  this  "temporary  • 
reduction"  in  the  85%  funding 
requirement  "will  help  the  West  Coast 
ports  to  obtain  long-term  benefits  that 
will  long  outlast  the  six-year  term  of  the 
collective  bargaining  agreement". 

The  Plan  also  maintains  that 
experience  from  1984  through  the 
present  confirms  the  accuracy  of  the 
PBGC  determination  that  the  West  Coast 
shipping  industr\'  shares  the  salient 
characteristics  of  a  construction  plan.  In 
the  words  of  the  application: 

So  long  as  the  work  of  ILWU  members 
is  necessary  for  the  movement  of  all 
types  of  cargo,  the  contribution  base  of 
the  Plan  rests  upon  the  amount  of  cargo 
shipped.  The  amount  of  cargo  shipped 
through  West  Coast  ports  is 
independent  of  the  existence  of  any 
particular  longshore  employer. 

In  addition,  like  the  construction 
industry,  the  work  is  local,  performed  at 
the  port  of  embarkation  or  debarkation. 
An  employer  cannot  withdraw  from  the 
Plan  while  continuing  to  perform 
longshore  work  at  West  Coast  ports, 
because  longshore  work  along  the  entire 
West  Coast  for  all  ocean-going  dry  cargo 
work  is  covered  under  collective 
bargaining  agreements  that  require 
contributions  to  the  Plan.  Given  that  the 
entire  West  Coast  is  one  bargaining  unit, 
it  is  not  possible  for  cargo  to  be  loaded 
or  unloaded  at  any  point  on  the  coast 
without  contributions  being  paid'to  the 
Plan.  Thus,  as  a  practical  matter,  it  is 
not  realistic  to  expect  noncontributory, 
covered  work.  Nonetheless,  if  a  former 
contributing  employer  were  to  compete 
against  the  Plan's  other  employers  in 
this  way,  thereby  diminishing  the  Plan's 
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contribution  base,  withdrawal  liability 
would  be  imposed  pursuant  to  the 
special  liability  rules  previously 
approved  by  the  PBGC.  Because  of  the 
local  nature  of  the  work  and  the 
requirement  that  contributions  be  made 
to  the  Plan  for  all  longshore  work  done 
on  the  West  Coast,  the  comings  and 
goings  of  employers  do  not  have  an 
adverse  effect  on  the  Plan's  contribution 
base,  which  is  dependent  upon  the 
vitality  of  the  West  Coast  shipping 
industry  as  a  whole.  Thus,  the  covered 
industry  evidences  characteristics  that 
indicate  that  cessations  by  employers  do 
not  have  a  weakening  effect  on  the 
Plan's  contribution  base. 

The  Plan  further  contends  that  past 
experience  and  reasonable  future 
projections  show  that  the  relaxation  of 
the  current  rule  will  not  pose  an 
unacceptable  risk  of  loss  to  PBGC  or 
participants. 

The  Plan's  funded  status  has 
improved  dramatically  since  1984, 
underscoring  the  ability  of  the  industry 
to  fund  the  Plan  *   *   *.  And,  even 
though  the  Plan's  funded  status  will 
decline  for  a  time  once  the  amendment 
fully  takes  effect,  the  Plan  and  the 
covered  industry  have  unique 
characteristics  that  suggest  that  the 
Plan's  contribution  base  is  likely  to 
remain  stable  *   *   *  (Actuarial 
projections,  show  that]  the  Plan's 
funding  policy  will  return  the  Plan  to 
85%  funding  in  a  little  over  ten  (10) 
years  *   *   *.  The  Plan's  continuation  is 
dependent  only  on  the  continued 
activity  in  the  West  Coast  shipping 
industry  as  a  whole.  Consequently,  the 
Plan's  contribution  base  is  secure  and 
the  departure  of  one  employer  from  the 
Plan  is  highly  unlikely  to  have  an 
adverse  effect  on  the  contribution  base 
so  long  as  the  level  of  shipping  does  not 
decline. 

Comments 

All  interested  persons  are  invited  to 
submit  written  comments  concerning 
the  pending  request  to  PBGC  at  the 
above  address,  on  or  before  July  28, 
2003.  All  comments  will  be  made  a  part 
of  the  record.  The  PBGC  will  make  the 
comments  received  available  on  its  Web 
site,  http://www.pbgc.gov.  Copies  of  the 
comments  and  the  pending  request  may 
be  obtained  by  writing  the  PBGC's 
Communications  and  Public  Affairs 
Department  (CPAD)  at  Suite  240  at  the 
above  address  or  by  visiting  or  calling 
CPAD  during  normal  business  hours 
(202-325-4040). 


Issued  in  Washington.  E)C,  on  this  10th  day 
of  June  2003. 
Steven  A.  Kandarian, 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 

(FR  Dot;.  03-14969  Filed  6-12-03;  8:45  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Required  Interest  Rate  Assumption  for 
Determining  Variabie-Rate  Premium; 
Interest  Assumptions  for 
Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  interest  rktes  and 

assumptions. 

SUMMARY:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 
rates  and  assumptions  are  published 
elsewhere  (or  can  be  derived  from  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  Web 
site  (http://www.pbgc.gov). 
DATES:  The  required  interest  rate  for 
determining  the  variable-rate  premium 
under  part  4006  applies  to  premium 
payment  years  beginning  in  Jime  2003. 
The  interest  assumptions  for  performing 
multiemployer  plan  valuations 
following  mass  withdrawal  under  part 
4281  apply  to  valuation  dates  occurring 
in  July  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  ).  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202-326-4024.  (TTY/TDD  users 
may  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPVI.EMENTARY  INFORMATION: 

Variable-Rate  Premiums  ^ 

Section  4006(a)(3)(E)(iii)(II)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  §  4006.4(b)(1) 
of  the  PBGC's  regulation  on  Premium 
Rates  (29  CFR  part  4006)  prescribe  use 
of  an  assumed  interest  rate  (the 
"required  interest  rate")  in  determining 
a  single-employer  plan's  variable-rate 
premium.  The  required  interest  rate  is 
the  "applicable  percentage"  (currently 
100  percent)  of  the  annual  yield  on  30- 
year  Treasury  securities  for  the  month 
preceding  the  beginning  of  the  plan  year 
for  which  premiums  are  being  paid  (the 


"premium  payment  year").  (Although 
the  Treasury  Department  has  ceased 
issuing  30-yecU'  securities,  the  Internal 
Revenue  Service  announces  a  surrogate 
yield  figure  each  month — based  on  the 
30-year  Treasury  bond  maturing  in 
February  2031— which  the  PBGC  uses  to 
determine  the  required  interest  rate.) 

The  required  interest  rate  to  be  used 
in  determining  variable-rate  premiums 
for  premium  payment  years  beginning 
in  June  2003  is  4.53  percent. 

The  following  table  lists  the  required 
interest  rates  to  be  used  in  determining 
variable-rate  premiums  for  premium 
payment  years  beginning  between  July 
2002  and  June  2003. 


For  premium  payment  years 
t)eginning  in — 


July  2002  

August  2002  

September  2002 
October  2002  .... 
November  2002 
December  2002 
January  2003  .... 
FetJruary  2003  .. 

March  2003 

April  2003  

May  2003  

June  2003 


The  required 
interest 
rate  is — 


5.52 
5.39 
5.08 
4.76 
4.93 
4.96 
4.92 
4.94 
4.81 
4.80 
4.90 
4.53 


Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  under  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-Employer  Plans  (29  CFR  part 
4044).  The  interest  assumptions 
applicable  to  valuation  dates  in  July 
2003  under  part  4044  are  contained  in 
an  amendment  to  pari  4044  published 
elsewhere  in  today's  Federal  Register. 
Tables  showing  the  assumptions 
applicable  to  prior  periods  are  codified 
in  appendix  B  to  29  CFR  part  4044. 

Issued  in  Washington,  DC,  on  this  9th  day 
of)une,  2003. 
loseph  H.  Grant, 

Deputy  Executive  Director  and  Chief 

Operating  Officer,  Pension  Benefit  Guaranty 

Corporation. 

(FR  Doc.  03-14953  Filed  6-12-03;  8:45  am] 
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POSTAL  SERVICE 

Request  for  Comments  on  Revising 
and  Updating  the  2004-2008  Five-Year 
Strategic  Plan,  Pursuant  to  the 
Government  Performance  and  Results 
Act  of  1993 

agency:  Postal  Service. 
ACTION:  Request  for  comments. 

SUMMARY:  The  Government  Performance 
and  Results  Act  of  1993  (GPRA) 
mandated,  in  1997,  that  the  Postal 
Service  "t"^  publish  a  5-year  plan 
outlining  its  goals,  targets,  and 
strategies,  and  that  the  Postal  Service 
update  and  revise  its  5-year  plan  at 
intervals  of  no  less  than  3  years.  In  so 
doing,  GPRA  states  that  the  Postal 
Service  must,  as  an  aspect  of  its  strategic 
planning  process,  solicit  and  consider 
the  ideas,  knowledge,  and  opinions  of 
those  potentially  affected  by  or 
interested  in  its  2004-2008  Five-Year 
Strategic  Plan.  This  notice,  therefore, 
asks  for  public  comment  concerning  the 
development  and  drafting  of  the  Postal 
Service's  2004-2008  Five-Year  Strategic 
Plan. 

DATES:  Comments  must  be  received  by 
July  18,  2003. 

ADDRESSES:  Written  comments  should 
be  directed  to  Julie  S.  Moore,  Acting 
Vice  President,  Strategic  Planning, 
United  States  Postal  Service,  475 
L'Enfant  Plaza,  SW.,  Room  5016, 
Washington,  DC  20260-5142. 
Comments  may  also  be  sent  to 
5  YearStrategicPIan@usps.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Van  Coverden,  (202)  268-8130. 
SUPPLEMENTARY  INFORMATION: 

Statutory  Background  ■ 

The  Government  Performance  and 
Results  Act  of  1993  (GPRA),  Public  Law 
103-62  was  enacted  to  make  Federal 
programs  more  effective  and  publicly 
accountable  by  requiring  agencies  to 
institute  results-driven  improvement 
efforts,  service-quality  metrics,  and 
customer  satisfaction  programs.  Other 
statutory  goals  were  to  improve 
Congressional  decisionmsjdng  and  the 
internal  management  of  the  United 
States  government,  as  cited  in  Public 
I^w  103-62,  section  2(b),  107  Stat  285. 
Because  of  the  Postal  Service's  role  as 
an  independent  establishment  of  the 
Executive  Branch  of  the  government  of 
the  United  States,  section  7  of  the  law 
establishes  separate  provisions  that 
apply  to  the  Postal  Service.  (See  39 
U.S.C.  2801-2805.) 

Section  2802  of  title  39,  United  States 
Code,  required  that  the  Postal  Service 
submit  to  the  President  and  Congress  a 


strategic  plan  for  its  program  activities 
no  later  than  September  30, 1997. 
Additionally,  section  2802  requires  the 
Postal  Service  to  update  and  revise  its 
strategic  plan  at  least  every  3  years.  This 
plan  is  to  contain  the  following:        ^ 

(1)  A  comprehensive  mission 
statement  covering  the  major  functions 
and  operations  of  the  Postal  Service. 

(2)  General  goals  and  objectives," 
including  outcome-related  goals  and 
objectives,  for  the  major  functions  and 
operations  of  the  Postal  Service. 

.    (3)  Descriptions  of  how  these  goals 
and  objectives  are  to  be  achieved  and  of 
the  operational  processes;  skills  and 
technology;  and  the  human,  capital, 
information,  and  other  resources 
required  to  meet  the  goals  and 
objectives. 

(4)  A  description  of  how  the 
performance  goals  included  in  the 
annual  performance  plan  required 
under  section  2803  will  be  related  to  the 
general  goals  and  objectives  in  the 
strategic  plan. 

(5)  An  identification  of  the  key  factors 
external  to  the  Postal  Service  and 
beyond  its  control  that  could 
significantly  affect  the  achievement  of 
its  general  goals  and  objectives. 

(6}  A  description  of  the  program 
evaluations  used  in  establishing  or 
revising  general  goals  and  objectives, 
with  a  "schedule  for  future  program 
evaluations.  (See  39  U.S.C.  2802(a).) 

GPRA  also  requires  the  preparation  of 
annual  performance  plans  covering  each 
program  activity  set  forth  in  the  Postal 
Service  budget.  (See  39  U;S.C.  2803.) 
These  plans  link  the  organizational 
goals  in  the  Strategic  Plan  with  ongoing 
operations.  Finally,  the  law  requires  the 
preparation  of  annual  performance 
reports,  which  review  and  compare 
actual  performance  with  the 
performance  targets  stated  in  the  annual 
plans.  (See  39  U.S.C.  2804.) 

In  order  to  continue  to  involve  the 
public  in  this  planning  process,  GPRA 
also  requires  the  Postal  Service,  as  it 
develops  each  new  iteration  of  the 
Strategic  Plan,  to  "solicit  and  consider 
the  views  and  suggestions  of  those 
entities  potentially  affected  by  or 
interested  in  such  a  plan,  and  shall 
advise  the  Congress  of  the  contents  of 
tlie  plan."  (See  39  U.S.C.  2802(d).) 

Discussion  of  the  Postal  Service 
Mission,  Vision,  and  Obiectives 

In  1970,  Congress  enacted  the  Postal 
Reorganization  Act,  transforming  the 
former  Post  Office  Department  into  the 
United  States  Postal  Service.  Its  intent 
was  to  ensure  that  the  former 
department  became  a  self-sustaining 
Federal  entity,  which  operates  more  like 
a  business.  V^hile  fulfilling  its  basic 


mission  of  providing  affordable  and 
universal  service,  the  Postal  Service,  as 
a  unique  Government  enterprise,  would 
also  focus  more  clearly  on  all  its 
customers'  needs  than  had  its 
predecessor  Executive  Branch 
department. 

The  Postal  Reorganization  Act  states 
that  the  Postal  Service  will  have  the 
"basic  and  fundamental"  responsibility 
to  provide  postal  services  to  bind  the 
nation  together  through  the  personal* 
educational,  literary,  and  business 
correspondence  of  the  people.  Prompt, 
reliable,  and  efficient  postal  services. 
the  legislation  mandates,  will  be 
extended  to  patrons  in  all  areas  and  to 
all  communities. 

In  recent  years,  the  historic  mission  of 
the  Postal  Service,  as  described  in  39 
U.S.C.  101,  has  been  amplified  by 
additional  organizational  statements  of 
purpose  published  most  recently  in  the 
April  2002  Transformation  Plan.  In  the 
Plan's  opening  message  the  then- 
Chairman  of  the  Board  Robert  F.  Rider 
and  the  current  Postmaster  Genera]  and 
CEO  John  E.  Potter  note  that  the  Postal 
Service  must  transform  "to  successfully 
carry  out  its  long-standing  mission  of 
providing  universal  service."  They  state 
that  transformation  "is  about 
maintaining  a  fundamental  principle 
and  vision  that  delivery  of  mail  is  an 
important  government  service, 
regardless  of  where  one  lives  or  what 
one's  station  in  life  might  be.  Equal 
access  and  opportunity  to  communicate 
through  the  mail  to  meet  personal  and 
commercial  needs  support  a  basic 
American  value  of  equality."  In  the 
introduction  to  the  Plan,  the  Postal 
Service  explains  that  "At  stake  is  the 
future  of  what  has  been,  since  this  . 
nation's  founding,  the  right  of  every 
American  to  send  and  receive  mail.  The 
Postal  Service  exists  as  a  governmental 
entity  whose  mission  is  universal 
service  to  all.  That  mission  is  a  direct 
reflection  of  the  values  on  which  this 
countiy  was  founded,  and  it  is  those 
values  of  equality  of  opportunity  that 
drive  Postal  Service  management  today 
just  as  they  drove  the  managers  of  the 
Post  Office  Department." 

The  authors  of  the  Transformation 
Plan  further  say  that  "In  developing  this 
report,  we  gratefully  acknowledge  the 
assistance  of  the  full  range  of 
stakeholders  in  the  postal  industry.  At 
the  outset,  therefore,  we  would  like  to 
articulate  a  firm  commitment  to  all  of 
these  stakeholders,  and  especially  to  our 
customers.  During  this  crucial  -.^  - 

transformation  period,  in  order  to 
maintain  our  financial  viability  and 
fulfill  our  universal  service  mission,  we 
commit  that  we  will: 
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•  Foster  growth  by  increasing  the 
value  of  postal  products  and  services  to 
our  customers; 

•  Improve  operational  efficiency;  and 

•  Ennance  the  performance-based 
culture." 

In  their  opening  message  Mr.  Rider 
and  Mr.  Potter  recognize  their 
responsibility  "to  take  definitive  action 
to  offer  the  citizens  of  America  a  clear 
and  compelling  view  of  current  and 
planned  actions  and  our  vision  of  where 
we  are  headed.  At  the  same  time  we 
want  to  encourage  all  our  stakeholders 
to  remain  actively  engaged  in 
discussions  about  postal  issues  and  the 
Postal  Service's  future." 

It  is  in  this  spirit,  as  the  Postal  Service 
develops  the  2004-2008  Five- Year 
Strategic  Plan,  that  we  ask  stakeholders 
to  once  again  share  their  views  on  its 
future. 

Solicitation  of  Comments 

The  United  States  Postal  Service 
solicits  identification  of  and  comment 
on  the  key  factors  external  to  the  Postal 
Service  and  beyond  its  control  which 
could  significantly  affect  the 
achievement  of  its  mission,  vision,  and 
goals.  During  development  of  the 
Transformation  Plan  and  during 
subsequent  Postal  Service  testimony 
before  the  President's  Commission  on 
the  Postal  Service  the  following 
fundamental  changes  were  identified  as 
those  reshaping  the  delivery  services 
marketplace: 

•  Changing  customer  needs.  With 
access  to  more  information  and  options 
than  ever  before,  customers  have  a 
broad  range  of  choices  for  delivery  of 
messages,  money,  and  merchandise — 
our  three  businesses.  Customer 
requirements  for  postal  services  and 
entrenched  network  structures  and 
service  patterns  may  be  changing. 

•  Eroding  mail  volumes.  Electronic 
alternatives,  particularly  bill 
presentment  and  payment,  pose  a 
definite  and  substantial  risk  to  First- 
Class  MailcS)  volume  and  revenue  within 
the  next  5-10  years.  This  could,  in  turn, 
have  a  negative  impact  on  First-Class 
Mail  rates. 

•  Rising  costs.  Despite  major  gains  in 
efficiency  and  productivity  through 
letter  mail  automation,  the  costs  of 
maintaining  an  ever-expanding  postal 
network  are  rising  faster  than  revenue, 
especially  costs  outside  the  direct 
control  of  the  Postal  Service,  such  as 
retirement  and  health  benefit  liabilities. 

•  Fixed  costs.  Universal  service 
requires  a  significant  infrastructure  to 
deliver  postal  services.  Almost  half  of 
current  Postal  Service  costs  are  spent  on 
these  resources,  and  that  level  does  not 
change  when  volume  or  productivity 


increases  or  decreases.  This  makes  cost 
containment  challenging. 

•  Merging  of  public  and  private 
operators  into  global  networks.  Former 
national  foreign  postal  services,  some 
privatized,  have  entered  the  U.S. 
domestic  market;  giant  private  firms  that 
dominate  global  parcel  and  express 
markets  are  entering  an  increasing 
portion  of  the  postal  value  chain. 

•  Increasing  security  concerns.  Rising 
security  concerns  will  require  expensive 
and  sophisticated  countermeasures. 

Are  these  factors  still  relevant?  Which 
ones  are  relevant  and  which  are  not? 
Are  some  more  important  than  others? 
Is  the  rate  of  change  for  each  factor 
increasing  or  decreasing?  Are  there 
other  factors  that  warrant  consideration? 
What  are  they?  In  developing  the  2004- 
2008  Five- Year  Strategic  Plan,  the  Postal 
Service  would  like  to  receive 
stakeholders'  views  and  comments  on 
these  and  other  long-term  external 
changes,  issues,  and  trends. 

Finally,  stakeholders  should  include 
their  comments  that  were  made  to  the 
President's  Commission  on  the  Postal 
Service  regarding  the  United  States 
Postal  Service  if  reviewing  such 
comments  would  help  the  Postal 
Service  in  developing  its  2004-2008 
Five- Year  Strategic  Plan. 

The  Postal  Service  also  invites 
comment  on  its  long-range 
organizational  goals,  or  objectives, 
published  most  recently  in  the 
Preliminary  Annual  Performance  Plan 
for  2004  as  part  of  the  FY  2002 
Comprehensive  Statement  on  Postal 
Operations.  The  Postal  Service  has 
employed  long-range  goals,  or 
objectives,  as  part  of  a  strategic  planning 
process  for  over  two  decades,  along  with 
systematic  performance  assessments. 
The  Postal  Service  has  developed  a 
disciplined  process  to  establish  the 
goals,  objectives,  indicators,  and  targets; 
assign  resources  to  programs  that 
support  achievement  of  the  targets; 
implement  the  programs;  and  review 
performance.  Stakeholder  input  will 
support  and  enhance  both  the 
performance  process  and  the  new  2004- 
2008  Five- Year  Strategic  Plan. 

Specifically,  the  Postal  Service 
solicits  stakeholder  comment  on  the 
following  long-range  organizational 
goals  and  objectives: 


FY  2004  preliminary  per- 

Xioai 

formance  objective  (sut)- 

goals) 

•  Express  Mail®  On 

Tinr>e. 

•  Ovemigfit  First-Class 

Mail  On  Time. 

•  Two-Day  First-Class 

Mail  On  Time. 

•  Three-Day  First-Class 

Mail  On  Time. 

Motivated,  pro- 

• Minimize  impacts  from 

ductive  and  in- 

accidents and  at>- 

clusive  work- 

sences. 

force.    • 

•  Employees  committed 

to  Postal  Service  suc- 

cess. 

Affordability  

•  Improve  productivity  to 

control  costs,  improve 

. 

contribution  levels,  and 

grow  ttie  business. 

Goal 

FY  2004  prolimtoary  per- 
formance objective  (s«it>- 
goals) 

Growtti 

•  Timeliness  and  consist- 
ency. 

•  Priority  Mail®  (Air)  On 
Time. 

•  Priority  Mail  (Surface)  ' 
On  Time. 

Any  comments  pertaining  to  the 
means  by  which  the  Postal  Service  can 
best  achieve  these  goals  are  welcome. 
Comments  on  other  aspects  of  strategic 
planning,  goal-definition,  and 
performance  measurement  are  also 
welcome. 

This  request  for  conunents  initiates  a 
formal  process  for  the  development  of 
the  2004-2008  Five- Year  Strategic  Plan, 
and  offers  an  opportunity  for 
stakeholder  comments  to  be  given 
careful  consideration  in  the 
development  of  the  plan's  goals,  targets, 
and  strategies.  While  its  July  18 
deadline  corresponds  with  a  need  and 
requirement  for  formality  in  the 
development  of  this  plan,  the  strategic 
planning  process  itself  is  continuous 
and  welcomes  ongoing  input  from  all 
stakeholders  in  the  development  of 
annual  business  environmental 
assessments,  and  annual  performance 
plans  and  reports. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[PR  Doc.  03-15066  Filed  6-12-03;  8:45  am] 

BNJJNG  COOe  7710-12-^ 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review;  < 

Comment  Request 

Upon  written  request,  copies  available 
firom:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  450  Fifth  Street, 
l^W.,  Washington,  DC  20549. 

Extension: 

Rule  489  and  Form  F-N;  SEC  File  No.  27(K 
361;  OMB  Control  No.  3235-0411. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
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("Act")  (44  U.S.C.  3501  et  seq.),  the 
Securities  and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
("OMB")  a  request  for  extension  of  the 
previously  approved  collection  of 
information  discussed  below. 

Rule  489  under  the  Securities  Act  of 
1933,  Filing  of  Form  by  Foreign  Banks 
and  Certain  of  their  Holding  Companies 
and  Finance  Subsidiaries;  and  Form  F- 
N,  Appointment  of  Agent  for  Service  of 
Process  by  Foreign  Banks  emd  Foreign 
Insiuance  Companies  and  Certain  of 
Their  Holding  Companies  and  Finance 
Subsidiaries  Making  Public  Offerings  of 
Securities  in  the  United  States. 

Rule  489  under  the  Securities  Act  of 
1933  requires  foreign  banks  and  foreign 
insurance  companies  and  holding 
companies  and  finance  subsidiaries  of 
foreign  banks  and  foreign  insurance 
companies  that  are  excepted  from  the 
definition  of  "investment  company"  by 
virtue  of  rules  3a-l,  3a-5,  and  3a-6 
under  the  Investment  Company  Act  of 
1940  to  file  Form  F-N  to  appoint  an 
agent  for  service  of  process  United 
States  when  making  a  public  offering  of 
securities.  Approximately  t^our  entities 
are  required  by  rule  489  to  file  Form  F- 
N,  which  is  estimated  to  require  an 
average  of  one  hour  to  complete.  The 
estimated  annual  burden  of  complying 
with  the  rule's  filing  requirement  is 
approximately  five  hours,  as  one  of  the 
entities  has  submitted  multiple  filings. 

The  estimates  of  average  burden  hours 
are  made  solely  for  the  purposes  of  the 
Act  and  are  not  derived  from  a 
comprehensive  or  even  representative 
survey  or  study  of  the  cost  of 
Commission  rules  and  forms. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

C^neral  conunents  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Conunission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Room  10102, 
New  Executive  Office  Building, 
Washington.  DC  20503;  and  (ii)  Kenneth 
A.  Fogash,  Acting  Associate  Executive 
Director/CIO,  Office  of  Information 
Technology.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Comments  must 
be  submitted  to  OMB  within  30  days  of 
this  notice. 


Dated:  June  9.  2003. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-14966  Filed  6-12-03;  8:45  am] 

BILUNG  COOE  tOIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  Written  Request.  Copies  Available 
From:  Securities  emd  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 

Extenshsn: 
Rule  17a-6,  SEC  File  No.  270-433,  OMB 
Control  No.  3235-0489. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
request  for  extension  of  the  previously 
approved  collection  of  information  ' 
discussed  below. 

Rule  17a-6  (17  CFR  240.17a-6) 
permits  national  securities  exchanges, 
national  seciuities  associations, 
registered  clearing  agencies,  and  the 
Miuiicipal  Securities  Rulemaking  Board 
(collectively,  "SROs")  to  destroy  or 
convert  to  microfilm  or  other  recording 
media  records  maintained  under  Rule 
1 7a-l,  if  they  have  filed  a  record 
destruction  plan  with  the  Conunission 
and  the  Conunission  has  declared  such 
plan  effective. 

There  are  26  SROs^  9  national  ■■ 
securities  exchanges,  1  national 
securities  association,  15  registered 
clearing  agencies,  and  the  Municipal 
Seciuities  Rulemaking  Board.  These 
respondents  file  no  more  than  one 
record  destruction  plan  per  year,  which 
requires  approximately  160  hours  for 
each  plan.  However,  we  are  discounting 
that  figure  by  a  factor  of  20  given  our 
experience  to  date  with  the  number  of 
plans  that  have  been  filed<  Thus,  the 
total  annual  compliance  biuden  is 
estimated  to  be  8  hours.  The 
approximate  cost  per  hour  is  $200, 
resulting  in  a  total  cost  of  compliance 
for  these  respondents  of  $1,600  per  year 
(8  hours  @  $200  per  hour). 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  niunber. 

General  comments  regarding  the 
estimated  burden  hoius  should  be 
directed  to  the  Desk  Officer  for  the 
Securities  and  Exchange  Commission  at 


the  address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hoius  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Kenneth  A. 
Fogash,  Acting  Associate  Executive 
Director/CIO.  Office  of  Information 
Technology.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC  20549  and  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building, 
Washington.  DC  20503.  Comments  must 
be  submitted  to  OMB  within  30  days  of 
this  notice. 

Dated:  June  5,  2003. 
Margaret  H.  McFarland.  T 

Deputy  Secretary. 

(FR  Doc.  03-14967  Filed  6-42-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48000;  File  No.  SR-Amex- 
2003-55] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC 
Relating  to  Auxiliary  Opening 
Procedures  for  Nasdaq  National 
Martcet  Securities 

June  6,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
( "Act ").'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  May  30. 
2003,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  vrith  the 
Seciuities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II. 
and  III  below,  which  Items  have  been 
prepared  by  Amex.^  Amex  filed  the 
proposed  rule  change  pursuant  to 
section  19(b)(3)(A)  of  the  Act  ^  and  Rule 
19b-4(f)(6)  thereunder,^  which  renders 
the  proposal  effective  upon  filing  with 
the  Conunission.  The  Commission  is 
publishing  this  notice  to  solicit 


'  15  U.S.C.  78s(b)(i). 

2  17CFR240.19b-4. 

3  Commission  staff  made  non-substance 
typographical  changes  to  the  text  of  the  proposed 
rule  change  with  the  permission  of  Amex. 
Telephone  conversation  between  Michael  Cavalier, 
Associate  General  Counsel,  Amex,  and  Andrew 
Shipe,  Special  Counsel.  Division  of  Market 
Regulation,  Commission,  June  6,  2003. 

♦  IS  U.S.C.  78s(b)(3)(A). 
5 17  CFR  240:19b-4(f)(6). 
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comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  adopt  Rule 
118(k)  relating  to  implementation  of 
auxiliary  opening  procedures  on 
expiration  days  in  Nasdaq  National 
Market  securities  traded  pursuant  to 
unlisted  trading  privileges  ("UTP"). 
Below  is  the  text  of  the  proposed  rule 
change.  New  text  is  in  italics. 


Trading  in  Nasdaq  National  Market 
Securities 

Rule  118. 
(a)  through  (j)  No  change. 

(k)  Expiration  Day  Auxiliary  Procedures 
for  the  Opening 

The  Exchange  has  adopted  auxiliary 
procedures  for  expiration  days  in  order 
to  integrate  stock  orders  in  Nasdaq 
securities  relating  to  expiring  index 
contracts  into  the  Amex's  opening 
procedures  in  a  manner  that  will  assure 
an  efficient  market  opening  in  each 
stock  as  close  to  9:30  a.m.  as  possible. 
An  expiration  day  is  a  trading  day  prior 
to  the  expiration  of  index-related 
derivative  products  (futures,  options  or 
options  on  futures),  whose  settlement 
pricing  is  based  upon  opening  or  closing 
prices  in  the  underlying  security,  as 
identified  by  a  qualified  clearing 
corporation  e.g.,  the  Options  Clearing 
Corporation)  and  the  four  end-of- 
calendar-quarter  trading  days  when 
index  options  expire.  The  twelve 
expiration  Fridays  are  "Expiration 
Fridays"  which  fall  on  the  third  Friday 
in  every  month.  If  that  Friday  is  an 
Exchange  holiday,  there  will  be  an 
expiration  Thursday  in  such  a  month. 
Orders  relating  to  index  contracts  whose 
settlement  pricing  is  based  upon  the 
"Expiration  Friday's"  or  the  end-of- 
calendar-quarter  trading  day's  opening 
prices  must  be  received  by  the  Amex 
Order  File  ("AOF")  or  by  the  specialist 
by  9  a.m.  These  orders  may  be  cancelled 
or  reduced  in  size.  Firms  canceling 
these  orders  or  reducing  them  in  size 
shall  prepare  contemporaneously  a 
written  record  describing  the  rationale 
for  the  change  and  shall  preserve  it  as 
Rule  153  provides.  Stock  orders  relating 
to  index  contracts  whose  settlement 
pricing  is  not  based  upon  the 
"Expiration  Friday's"  or  the  end-of- 
calendar-quarter  trading  day's  opening 
prices  may  be  entered  before  or  after  9 
a.m.  To  facilitate  early  order  entry,  AOF 
(a)  will  begin  accepting  orders  at  7:30 


a.m.  and  (b)  will  accept  orders  of  99.900 
shares  or  less. 

"Limit  at  the  opening"  ("limit  OPG") 
orders  are  permitted,  including  delivery 
through  Exchange  systems.  Ordinary 
limit  orders  may  also  be  entered. 

Order  Identification 

Stock  orders  relating  to  opening-price 
settling  contracts  must  be  identified 
"OPG".  Firms  entering  these  orders 
through  AOF,  but  unable  to  identify 
orders  as  "OPG,"  may  use  a  unique 
branch  code  or  firm  identifier 
(mnemonic)  to  identify  these^rders. 
Firms  unable  to  identify  these  orders  in 
either  way,  and  firms  not  using  AOF, 
must  submit  a  list  of  all  these  orders 
and  related  details  to  the  Amex  Market 
Surveillance  Department. 

Dissemination  of  Order  Imbalances 

On  expiration  days,  for  any  stocks 
having  a  market  order  imbalance  of 
25,000  shares  or  more  at  9  a.m.,  the 
Exchange  will  disseminate  the  size  of 
the  order  imbalance  via  a  structured 
communication  process  established 
with  major  news  vendors  as  promptly  as 
practicable  after  9  a.m.  Imbalances  of 
less  than  25,000  shares  may  be 
disseminated  at  that  time  with  Floor 
Official  approval.  A  "no  imbalance" 
status  will  not  be  published  for  any 
stock. 

Except  for  the  auxiliary  procedures 
described  above,  all  stocks  are  subject  to 
the  regular  Amex  opening  procedures, 
including  price  indications  where  a 
substantial  price  change  is  anticipated. 
Ten  minutes  must  elapse  between  a  first 
indication  and  a  stock  s  opening. 
However,  when  more  than  one 
indication  is  necessary,  a  stock  may 
open  five  minutes  after  the  last 
indication  provided  that  ten  minutes 
must  have  elapsed  from  the 
dissemination  of  the  first  indication. 

Indications 

Indications  before  the  opening  should 
be  disseminated  at  9:15  a.m.,  if  possible, 
but  any  indications  disseminated  prior 
to  9:30  a.m.  require  the  approval  of  a 
Floor  Governor  or  Exchange  Official,  or 
the  approval  of  a  Floor  Official  if  it 
relates  to  a  spin-off  or  if  trading  had 
been  halted  and  not  resumed  the  prior 
day.  Indications  will  be  disseminated 
via  a  structured  communication  process 
established  with  major  news  vendors. 
•        *        •        •        * 

n.  Self-Regulatory  Organization's 
Statement  of  the  INirpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Amex  included  statements  concerning 


the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  siunmaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  provide 
procedures  to  accommodate  handling 
opening-price  orders  on  expiration  days 
in  Nasdaq  National  Market  seciuities. 
The  Exchange  believes  that  this  will 
enhance  the  Exchange's  Nasdaq  UTP 
program  by  facilitating  the  handling  of 
orders  routed  to  the  Exchange  before  the 
Exchange  opening  in  Nasdaq  stocks  on 
expiration  days.  Expiration  days  include 
Expiration  Fridays  (when  some  stock 
index  options,  index  futures  and 
options  on  index  futures  expire  or  settle 
concurrently),  and  the  four  end-of- 
calendar-quarter  trading  days  when 
index  options  expire. 

Nasdaq  stocks  are  not  currently 
subject  to  auxiliary  opening  procedures 
in  any  market  trading  Nasdaq  securities. 
According  to  the  Exchange,  the  New 
York  Stock  Exchange  ("NYSE")  has  long 
implemented  such  procedures  for 
NYSE-listed  issues  with  the  expressed 
aims  of  minimizing  excess  volatility 
associated  with  expiration  days  and 
allowing  market  participants  the 
opportunity  to  react  to  the  additional 
market  information  provided  under 
NYSE's  auxiliary  opening  procedures  as 
set  forth  in  NYSE  Rule  123C.e  The 
Exchange  believes  similar  procedures 
applicable  to  Nasdaq  securities  will 
provide  market  participants,  including 
off-Floor  participants,  with  useful 
information  relating  to  the  potential 
impact  of  index-related  orders  on 
opening  prices  of  securities  on 
expiration  days.^  The  Exchange  believes 
that  this  will  provide  a  model  that  will 
increase  transparency,  reduce  volatility 
and  facilitate  a  fair  and  orderly  opening 


"  See  e.g.  Securities  Exchange  Act  Release  No. 
31733  (January  14.  1993).  58  FR  6034  (January  25, 
1993). 

'The  Exchange  also  has  filed  with  the 
Commission  another  proposed  rule  change  relating 
to  auxiliary  opening  procedures  (SR-Amex-2003- 
21).  Those  procedures  will  apply  to  Amex-listed 
securities  and  the  Exchange  intends  to  clarify  in  an 
amendment  to  SR-Amex-2003-21  that  auxiliary 
opening  procedures  fgr  Nasdaq  securities  would  be 
governed  by  Amex  Rule  118(k). 
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process  in  Nasdaq  securities  on 
expiration  days. 

Under  current  Amex  procedures 
applicable  to  all  securities  traded  on  the 
Amex,  including  Nasdaq  securities,  an 
order  imbalance  before  the  opening  may 
result  in  a  delayed  opening,  with  price 
indications  disseminated  where  a 
substantial  price  change  is  anticipated. 
The  Exchange  believes  that  providing 
auxiliary  opening  procedures  for 
Nasdaq  securities  traded  on  the 
Exchange  will  provide  a  valuable 
additional  service  for  market 
participants  engaging  in  index-related 
trading  on  expiration  days,  by  allowing 
them  to  better  gauge  trading  interest  in 
Nasdaq  stocks  traded  on  the  Exchange 
on  days  when  there  is  the  potential  for 
additional  market  pressure  resulting 
from  index  trading.  The  Nasdaq 
National  Market  stocks  traded  on  the 
Amex  are  among  the  largest  Nasdaq 
stocks  and  the  ones  most  likely  to  be  the 
subject  of  inde^^-related  trading  on 
expiration  days. 

Proposed  Amex  Rule  118(k)  will 
provide  for  acceptance  on  expiration 
days  of  opening  price  orders  of  99,900 
shares  or  less  in  Nasdaq  stocks  through 
the  Amex  Order  File  ("AOF")  beginning 
at  7:30  a.m.  (Eastern  Time).  Orders 
relating  to  index  contracts  whose 
settlement  pricing  is  based  upon  the 
"Expiration  Friday's"  or  the  end-of- 
calendar-quarter  trading  day's  opening 
prices  would  be  required  to  be  received 
by  the  AOF  or  by  the  specialist  by  9'a.m. 
These  orders  could  be  cancelled  or 
reduced  in  size.  Firms  canceling  these 
orders  or  reducing  them  in  size  would 
be  required  to  prepare 
contemporaneously  a  written  record 
describing  the  rationale  for  the  change 
and  to  preserve  it  as  Amex  Rule  153 
provides. 

On  expiration  days,  for  Nasdaq  stocks 
liaving  a  market  order  imbalance  on  the 
Amex  of  ^5,000  shares  or  more,  the 
Exchange  will  disseminate  the  size  of 
the  order  imbalance  as  promptly  as 
practicable  after  9  a.m.  Stock  orders  on 
expiration  days  relating  to  opening- 
price  settling  contracts  would  have  to  be 
identified  "OPG."  Firms  entering  these 
orders  through  AOF,  but  unable  to 
identify  orders  as  "OPG,"  may  use  a 
unique  branch  code  or  firm  identifier 
(mnemonic)  to  identify  these  orders. 
Firms  luiable  to  identify  these  orders  in 
either  way,  and  firms  not  using  AOF, 
must  submit  a  list  of  all  these  orders  and 
related  details  to  the  Amex  Market 
Surveillance  Department.  Imbalance 
information  would  be  disseminated  by 
means  of  a  structured  communication 
process  established  with  major  news 
vendors  (e.g.,  Bloomberg,  Dow  Jones) 
utilizing,  among  other  things.  File 


Transfer  Protocol  to  permit  public 
dissemination  of  order  imbalance 
information  at  9  a.m.  or  as  soon 
thereafter  as  practicable.  With  Floor 
Official  approval,  imbalances  of  less 
than  25,000  shares  may  be  disseminated 
as  soon  as  practicable  after  9  a.m. 

With  the  exception  of  these  auxiliary 
procedures  for  expiration  days,  regular 
Amex  opening  procedures  for  all  trading 
days  (not  only  expiration  days)  would 
apply,  including  price  indications 
where  a  substantial  price  change  is 
anticipated.  Indications,  as  well  as 
messages  for  "opening  delay"  and 
"trading  resimied,"  will  also  be 
communicated  by  means  of  the 
structured  communication  process 
referenced  above.  Ten  minutes  would  be 
required  to  elapse  between  a  first 
indication  and  the  stock's  opening. 
When  more  than  one  indication  is 
necessary,  a  stock  may  open  five 
minutes  after  the  last  indication 
provided  that  ten  minutes  must  have 
elapsed  ft-om  the  dissemination  of  the 
first  indication.  Indications  before  the 
opening  would  have  to  be  disseminated 
at  9:15  a.m.,  if  possible.  An  indication 
disseminated  before  9:30  a.m.  would 
require  Floor  Governor  or  Exchange 
Official  approval,  or  Floor  Official 
approval  if  it  relates  to  a  spin-off  or  if 
trading  had  been  halted  and  not 
resumed  the  prior  day. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,^  in  general,  and 
furthers  the  objectives  of  section  6(b)(5) 
of  the  Act  ,8  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  JFoster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanisms  of  a  fi«e  and 
open  market  and  a  national  market 
system,  to  protect  investors  and  the 
public  interest  and  is  not  designed  to 
permit  unfair  4iscrimination  between 
customers,  issuers,  brokers,  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  biu-den  on  competition  that  is  not 
necessary  or  appropriate  in  fortherance 
of  the  purposes  of  the  Act. 


C.  Self-Regulatory  Organization's 
Statement  oh  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  in  response  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Amex  has  stated  that  because  the 
proposed  rule  change  does  not:  (i) 
Significantly  affect  the  protection  of 
investors  or  the  public  interest;  (ii) 
impose  any  significant  burden  on 
competition;  and  (iii)  become  operative 
for  30  days  after  filing  (or  such  shorter 
time  as  the  Commission  may  demgnate 
if  consistent  with  the  protection  of 
investors  and  the  public  interest),  and 
because  Amex  provided  the 
Commission  with  written  notice  of  its 
intent  to  file  the  proposed  rule  change 
at  least  five  business  days  prior  to  the 
filing  date,  the  proposed  rule  change  has 
become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  »o  and  Rule  19b- 
4(f)(6)  thereunder."  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  sununarily 
abrogate  the  rule  change  if  it  appears  to 
the  Commission  that  the  action  is 
necessary  or  appropriate  in  the  public 
'  interest,  for  the  protection  of  investors, 
or  would  otherwise  further  the  purposes 
of  the  Act. 

IV.  Solicitation  of  Conunents 

Interested  persons,  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  othet  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be      •  * 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 


•15  U.S.C.  78f(b). 
915  U.S.C.  78f[b)(5). 


"•15  U.S.C.  78s(b)(3)(A). 
"  17  CFR  240.19b-4(f)(6). 
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Ainex-2003-55  and  should  be 
submitted  by  July  7.  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  03-14968  Filed  6-12-03;  8:45  am) 
WLUNQ  COM  M10-01-r 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circular — Reusable 
Software  Components 

agency:  Federal  Aviation 
Administration,  EKDT; 
ACTION:  Notice  of  availability  and 
request  for  public  comment. 

SUMMARY:  This  notice  announces  the 
availability  of,  and  requests  comments 
on,  a  proposed  Advisor  Circular  that 
guides  Reusable  Software  Component 
(RSC)  developers,  integrators,  and 
applicants  to  gain  Federal  Aviation 
Administration  (FAA)  acceptance  of 
software  components  that  may  makeup 
a  part  of  the  system's  software 
application.  This  proposed  AC  also 
provides  a  means  of  FAA  acceptance  for 
obtaining  credit  to  use  previously 
approved  RSC  in  follow-on  projects. 
DATES:  Submit  comments  on  or  before 
July  15,  2003. 

ADDRESSES:  Send  all  comments  on  the 
proposed  Advisory  Circular  to:  Federal 
Aviation  Administration,  Aircraft 
Certification  Service,  AIR-120,  Room 
835,  800  Independence  Avenue,  SW., 
Washington,  DC  20591.  You  may  deliver 
comments  to:  Federal  Aviation 
Administration  (FAA),  800 
Independence  Avenue,  SW.,  Room  835, 
Washington,  DC  20591.  Your  comments 
must  identify  the  Advisory  Circular  file 
number. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Lewis,  Federal  Aviation 
Administration,  Aircraft  Certification 
Service,  AIR-120,  Federal  Aviation 
Administration.  Room  835,  800 
Indepandence  Avenue,  SW., 
Washington.  DC  20591;  Telephone: 
(202)  493-4841,  FAX:  (202)  267-5340; 
E-mail  address:  1ohn.Lewis@faa.gov. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited  ,^ 

You  are  invited  to  comment  on  the 
proposed  Advisory  Circular  by 
submitting  written  data,  views,  or 
arguments  to  the  address  listed  above. 


"  17  CFR  200.30-3(a)(12). 


You  can  examine  comments  received  on 
the  proposed  Advisory  Circular  before 
and  after  the  comment  closing  date  at 
the  FAA's  Headquarters  Building.  Room 
835,  800  Independence  Avenue.  SW.. 
Washington,  DC  20591.  weekdays 
except  Federal  holidays,  between  8:30 
a.m.  and  4:30  p.m.  The  Director  of  the 
Aircraft  Certification  Service  will 
consider  all  communications  received 
on  or  before  the  closing  date  before 
issuing  the  final  Advisory  Circular. 

Background 

Currently,  there  are  no  procedures  for 
Reusable  Software  Components  (RSC) 
developers  to  directly  transfer  their 
accepted  data  from  one  project  to  the 
next  and  across  company  boundaries. 
Traditionally,  RSC  developers  provided 
substantiation  in  one  of  two  ways.  First, 
by  resubmitting  the  data  package  and 
repeating  the  work  for  each  system's 
application'  Secondly,  by  providing 
traceability  through  the  TC,  ATC,  STC, 
ASTC.  or  TSO  approval  back  to  the 
desired  data  and  defending  the  validity 
of  the  original  approval  basis  for  each 
application.  This  AC  builds  upon  that 
reuse  concept  by  considering 
components  that  are  reused  company 
boundaries. 

Economic  incentives  and  technical 
advances  in  software  development  have 
made  it  desirable  to  the  integrator  or 
applicant  to  develop  a  RSC  that  can  be 
integrated  into  a  number  of  target 
computers,  environments,  or  both.  In 
these  cases,  the  RSC  developer  may 
partially  meet  the  applicable  RTCA/DO- 
178B  objectives,  while  the  integrator, 
applicant  (or  both)  is  responsible  for 
completing  the  software  and 
certification  compliance  activities. 
Examples  of  potential  RSCs  include 
software  libraries,  input  and  output  data 
files,  operating  systems,  and 
communication  protocols. 

How  To  Obtain  Copies 

You  may  get  a  copy  of  the  proposed 
AC  ftt)m  the  FAA  Web  site  at:  http:// 
www.airweb.faa.gov/rg}.  You  may  also 
request  a  copy  from  Mr.  John  Lewis,  see 
section  entitled  FOR  FURTHER 
INFORMATION  CONTACT  for  the  complete 
address.  You  may  inspect  the  RTCA 
document  at  the  FAA  office  location 
listed  under  ADDRESSES.  However. 
RTCA  documents  are  copyrighted  and 
may  not  be  reproduced  without  the 
written  consent  of  RTCA.  Inc.  You  may 
purchase  copies  of  Document  No. 
RTCA/DO-178B  from:  RTCA  Inc..  1828 
L  Street,  NW..  Suite  807.  Washington. 
DC  20036  (Web  site:  http:// 
www.rtca.org). 


Issued  in  Washington.  DC,  on  June  5,  2003. 
Nancy  C.  Lane. 

Acting  Manager,  Aircraft  Engineering     ■ 
Division.  Aircraft  Certification  Service. 
(FR  Doc.  03-15001  Filed  6-12-03;  8:45  am) 
BtLUNQ  COOC  4«10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Program  Management 
'  Committee 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  RTCA  Program 
Management  Committee  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
RTCA  Program  Management  Committee. 
DATES:  The  meeting  will  be  held  June 
25,  2003  starting  at  9  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
RTCA.  Inc..  1828  L  Street.  NW.,  Suite 
805,  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat,  1828  L  Street  NW., 
Suite  850,  Washington,  DC  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  Web  site  http://www.rtca.org. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C.  Appendix  2),  notice  is 
hereby  given  for  a  Program  Management 
Committee  meeting.  The  agenda  will 
include: 

•  June  25 

•  Opening  Session  (Welcome  and 

Introductory  Remarks,  Review/ 
Approve  Summary  of  Previous 
Meeting). 

•  Publication  Consideration/ Approval: 

•  Final  Draft,  Plans  and  Principles  for 
the  Implementation  of  Aeronautical 
Data  Link  System  (ADLS)  Edition  1. 
Aeronautical  Telecommunications 
Network  (ATN)  Baseline  1.  RTCA 
Paper  No.  083-O3/PMC-277. 
prepared  by  SC-194. 

•  Final  Draft.  NEXCOM  Plan.  U.S. 
National  Airspace  System  (NAS) 
Plan  for  Transition  to  Air/Ground 
ICAO  VDL  Mode  3  Based  Integrated 
Voice  and  Data  Communications, 
RTCA  Paper  No.  067-03/PMC-274. 
prepared  by  SC-198. 

•  Final  Draft,  Change  1  to  DO-284. 
Next  Generation  Air/Ground 
Communications  System 
(NEXCOM)  Safety  and  Performance 
Requirements  (SPR).  RTCA  Paper 
No.  097-03/PMC-278,  prepared  by 
SC-198. 

•  Discussion: 
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•  Special  Committee  202,  Portable 
Electronic  Devices. 

•  Update  Terms  of  Rfeference. 

•  Special  Committee  Chairman's 
Reports. 

•  Action  Item  Review: 

•  Review/ Status — All  open  action 
items. 

•  Closing  Session  (Other  Business, 

Document  Production,  Date  and 
Place  of  Next  Meeting,  Adjourn). 
,  Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  June  3,  2003. 
Janice  L.  Peters. 

FAA  Special  Assistant,  RTCA  Advisory 
Committee. 
[FR  Doc.  03-15003  Filed  6-12-03;'8:45  am] 

BILLING  CODE  4910-1 3-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  201 : 
Aeronautical  Operation  Control  (AOC) 
Message  Hazard  Mitigation  (AMHM> 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  RTCA  Special 
Committee  201  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  201 : 
Aeronautical  Operational  Control  (AOC) 
Message  Hazard  Mitigation  (AMHM). 
DATES:  The  meeting  will  be  held  on  July 
8-10.  2003.  beginning  at  10  a.m. 
ADDRESSES:  The  meeting  wTll  be  held  at 
RTCA,  1828  L  Street  NW.,  Suite  805. 
Washington.  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT:  (1) 
RTCA  Secretariat,  1828  L  Street.  NW.. 
Suite  805,  Washington,  DC  20036-5133; 
telephone  (202)  fl33-9339;  fax  (202) 
833-9434;  Web  site  http://www.rtca.org. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  1 0(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C.  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
201  meeting.  The  agenda  will  include: 

•  July  8-10: 

•  Opening  Session  (Welcome, 
Introductory  and  Administrative 
Remarks,  Review  Agenda,  Background}. 


•  Review  comments  to  Draft 
Document  Version  D2. 

•  Drafting  group  work  on  other 
sections  of  the  dociunent. 

•  Subgroup  A  Section  2,  Airline 
Operational  Control  (AOC),  Data  Link 
Services. 

•  Subgroup  B  Section  3.  Guidelines 
for  Application  of  AOC  Data  Link 
Services. 

•  Subgroup  C  Section  4,  Affected 
AOC  Data  Link  Services. 

•  Closing  Session  (Other  Business, 
Date  and  Place  of  Next  Meeting.  Closing 
Remarks.  Adjourn). 

Note:  This  agenda  wiM  be  followed  as 
appropriate  over  the  course  of  3  days. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  June  4,  2003. 
Janice  L.  Peters. 

FAA  Special  Assistant,  RTCA  Advisory 
Committee. 

(FR  Doc.  03-15002  Filed  6-12-03;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Final  Policy  Statement,  Diesel  Engine 
Installation,  PS-ACE1 00-2002-004 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  issuance  of  policy. 

SUMMARY:  This  notice  announces  the 
issuance  of  policy  PS-ACElOO-2002- 
004.  Final  Policy  Statement.  Diesel 
Engine  Installation.  The  purpose  of  this 
policy  statement  is  to  identify 
appropriate  certification  requirements 
for  installation  of  a  diesei  engine  into  a 
small  airplane.  It  also  includes  guidance 
related  to  methods  of  compliance  as 
well  as  items  that  may  require 
equivalent  level  of  safety  findings 
(ELOS)  or  special  conditions. 

DATES:  PS-ACElOO-2002-004  was 
issued  by  the  Acting  Manager  of  the 
Small  Airplane  Directorate  on  May  15^ 
2003. 

How  To  Obtain  Copies:  A  paper  copy 
of  the  policy  PS-ACEl  00-2002-004 
may  be  obtained  by  contacting  Mr.  Pete 
Rouse.  (816)  329-4135.  Small  Airplane 
Directorate,  Standards  Office  (ACE- 


110),  Aircraft  Certification  Office, 
Federal  Aviation  Administration,  901 
Locust,  Room  301,  Kansas  City,  MO 
64106,  or  by  faxing  your  request  to  (816) 
329-4090.  The  policy  will  also  be 
available  on  the  Internet  at  http:// 
www.airweb.faa.gov/policy. 

Issued  in  Kansas  City,  Missouri  on  May  22. 
2003.  , 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate. 

[FR  Doc.  03-14993  Filed  6-12-03;  8:45  am) 

BILUNG  CbOE  4910-13-l> 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Policy  Statement  PS-ACEl  00-2002- 
002,  Installation  Approval  of  Multi- 
Function  Displays  Using  the  Approved 
Model  List  (AML)  Supplemental  Type 
Certification  (STC)  Process 

AGENCY:  Federal  Aviation 
Administration  (FAAJ,  DOT. 

ACTION:  Notice  of  issuance  of  poll^         ~~^^ 

SUMMARY:  This  notice  announces  a 
revision  to  Policy  Statement  PS- 
ACElOO-2002-002,  Installation 
Approval  of  Multi-Function  Displays 
Using  the  Approved  Model  List  {AML) 
Supplemental  Type  Certification  (STC) 
Process.  Appendix  A  has  been  added  to 
the  original  policy  to  describe  a  process 
for  approval  of  multi-function  displays 
that  provide  supplemental  navigation 
information  diuing  Instrument  Flight 
Rules  (IFR)  operation.  Minor  editorial 
changes  to  the  policy  statement  have 
been  incorporated. 

DATES:  Policy  Statement  Number  PS- 
ACElOO-2002-002  with  Revision  A  was 
issued  by  the  Manager,  Small  Airplane 
Directorate,  ACE-100,  Aircraft 
Certification  Service,  on  May  21,  2003. 

How  To  Obtain  Copies:  A  paper  copy 
of  the  Policy  Statement  Number  PS- 
.ACElOO-2002-002  with  the  appendix 
may  be  obtained  by  contacting  Barry 
Ballenger,  Aerospace  Engineer,  FAA. 
Small  Airplane  Directorate,  Continued 
Operational  Safety,  ACE-113,  901    ^,__ 
Locust,  Room  301.  Kansas  City, 
Missouri  64106;  telephone:  (816)  329- 
4152;  facsimile:  (816)  329-^149;,e-mail: 
barry.ballengei%faa.gov.  The  policy 
revision  with  the  appendix  will  also  be 
available  soon  on  the  Internet  at: 
http://www.airweb.faa.gov/policy. 

SUPPLEMENTARY  INFORMATION:  The  FAA~ 
encourages  the  use  of  the  AML  STC 
process  for  installation  approval  of 
MFDs. 
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Discussion 

This  appendix  and  policy  statement 
do  not  introduce  new  policy  or 
regulation  but  provide  a  compilation  of 
existing  regulation,  guidance,  and 
procedures  in  the  application  of  the 
AML  STC  process  for  certification 
projects.  The  AML  STC  process  may  be 
used  whenever  the  AGO  and  applicant 
agree  that  it  is  appropriate.  The  AML 
STC  process  may  also  be  effective  for  a 
certiHcation  project  of  an  aircraft  under 
another  certification  basis.  The 
applicant  should  coordinate  with  the 
appropriate  ACQ  for  final 
determination. 

Issued  in  Kansas  City,  Missouri  on  May  21, 
2003, 

Michael  Gallagher, 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

|FR  Dot.  03-14994  Filed  6-12-03;  8:45  am) 
BILUMa  COOC  4010-13-F 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  34342] 

Kansas  City  Souttiem — Control — The 
Kansas  City  Southern  Railway 
Company,  Gateway  Eastern  Railway 
Company,  and  The  Texas  Mexican 
Railway  Company 

agency:  Surface  Transportation  Board. 

DOT. 

action:  Decision  No.  2  in  STB  Finance 

Docket  No.  343*42;  Notice  of  Acceptance 

of  Railroad  Control  Application: 

Issuance  of  Procedural  Schedule. 

SUMMARY:  The  Surface  Transportation 

Board  (Board)  is  accepting  for 
consideration  the  KCS-3/TM-3  railroad 
control  application  (referred  to  as  the 
KCS/TM  application)  filed  May  14, 
2003.  by  Kansas  City  Southern  (KCS), 
The  Kansas  City  Southern  Railway 
Company  (KCSR),  Gateway  Eastern 
Railway  Company  (GWER),  The  Texas 
Mexican  Railway  Company  (Tex  Mex  or 
TM).  and  Mexrail,  Inc.  (Mexrail).'  The 
KCS/TM  application  seeks  Board 
approval  and  authorization  under  49 
U.S.C.  11321-26  for  KCS,  which  already 
controls  KCSR  and  GWER.  to  acquire 
control  of  Tex  Mex.  The  Board  finds 
that  the  transaction  proposed  in  the  , 


<  KCS.  KCSR.  GWER.  Tex  Mex,  and  Mexrail  are 
referred  to  collectively  as  "applicants."  The 
application  does  not  list  Mexrail  as  an  applicant, 
but  Mexrail  clearly  is  a  party  to  the  transaction. 
Consistent  with  our  practice,  we  will  treat  Mexrail 
as  an  applicant.  See.  e.g..  Union  Pacific/Southern 
Pacific  Merger.  1  S.T.B.  233.  241  n.3  (1996);  CSX 
Corp.  et  al. — Control — Coniail  Incet  at..  3  S.T.B. 
196.  207  n.3  (1998). 


KCS/TM  application  is  a  "minor 
transaction"  under  49  CFR  1180.2(c), 
although  the  applicants  are  subject  to 
the  expanded  and  enhanced 
requirements  discussed  herein. 

The  Board  has  considered  applicants' 
petition  to  establish  a  procedural 
schedule,  also  filed  May  14,  2003.  With 
a  modification  to  reflect  that  the  KCS/ 
TM  application  was  filed  on  May  14, 
2003,  and  with  further  modifications 
principally  intended  to  allow  time  for  a 
public  hearing  and  to  allow  interested 
parties  additional  time  to  file  comments, 
the  Board  is  adopting  applicants' 
proposed  procedural  schedule,  as 
modified.  This  will  allow  the  Board  to 
issue  a  decision  45  days  after  the  close 
of  the  record  and  24  days  prior  to  the 
statutory  deadline,  assuming  that  no 
unanticipated  environmental  review  is 
required  and  that  no  oral  argument  is 
held. 

DATES:  The  effective  date  of  this 
decision  is  June  13,  2003.  Applicants 
must  submit  their  Environmental 
Appendix  and  Safety  Integration  Plan 
(SIP)  to  the  Board,  and  must  supplement 
their  application  in  the  manner 
indicated  below,  by  June  23,  2003.  Any 
person  who  wishes  to  participate  in  this 
proceeding  as  a  party  of  record  (POR) 
must  file,  no  later  than  June  27,  2003, 
a  notice  of  intent  to  participate. 
Applicants  must  distribute  their 
Environmental  Appendix  and  SIP  to 
parties  of  record  and  other  designated 
entities,  and  must  initiate  publication  of 
newspaper  notices,  by  July  1,  2003.  A 
public  hearing  will  be  held  in  late  July 
2003;  the  precise  date  and  the  location 
will  be  announced  later.  All  comments 
on  applicants'  Environmental  Appendix 
and  SIP  must  be  filed  by  July  31,  2003. 
All  comments,  protests,  requests  for 
conditions,  and  any  other  evidence  and 
argument  in  opposition  to  the  KCS/TM 
application,  including  filings  by  the 
U.S.  Department  of  Justice  (DOJ)  and  the 
U.S.  Department  of  Transportation 
(DOT),  must  be  filed  by  August  4,  2003. 
Responses  to  comments,  protests, 
requests  for  conditions,  and  other 
opposition,  responses  to  comments  of 
DOJ  and  DOT,  and  rebuttal  in  support 
of  the  KCS/TM  application  must  be  filed 
by  September  2.  2003.  For  further 
information  respecting  dates,  see 
Appendix  A  (Procedural  Schedule). 
ADDRESSES:  Send  an  original  and  25 
copies  of  all  pleadings  referring  to  STB 
Finance  Docket  No.  34342  to:  Surface 
Transportation  Board,  1925  K  Street, 
NW.,  Washington,  DC  20423-0001.2  In 


addition,  one  copy  of  all  documents  in 
this  proceeding  must  be  sent  to:  (1) 
Secretary  of  the  United  States 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590;  (2)  Attorney  General  of  the 
United  States,  c/o  Assistant  Attorney 
General,  Antitrust  Division,  Room  3645, 
Department  of  Justice,  Washington,  E)C 
20530;  (3)  William  A.  Mullins,  Esq., 
Troutman  Sanders  LLP,  401  Ninth 
Street,  NW.,  Suite  1000,  Washington, 
DC  20004-2134:  and  (4)  Richard  H. 
Streeter,  Esq.,  Barnes  &  Thomburg,  750 
Seventeenth  Street,  NW.,  Suite  900, 
Washington.  DC  20006. 

In  addition  to  submitting  an  original 
and  25  copies  of  all  paper  documents 
filed  with  the  Board,  parties  also  must 
submit,  on  3.5-inch  IBM-compatible 
floppy  diskettes  (disks)  or  compact  discs 
(CDs),  copies  of  all  textual  materials, 
electronic  workpapers,  data  bases,  and 
spreadsheets  used  to  develop 
quantitative  evidence.  Textual  materials 
must  be  in,  or  compatible  with, 
WordPerfect  10.0.  Electronic 
spreadsheets  must  be  in,  or  compatible 
with.  Lotus  1-2-3  Release  9  or 
Microsoft  Excel  2002.  A  copy  of  each 
disk  or  CD  submitted  to  the  Board 
should  be  provided  to  any  other  party 
upon  request.  Further  details  are 
discussed  below. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
M.  Farr,  (202)  565-1655. 

(Assistance  for  the  hearing  impaired  is 
available  through  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339.) 

SUPPLEMENTARY  INFORM ATK)N:  The  KCS/ 
TM  common  control  for  which 
applicants  seek  approval  in  the  KCS/TM 
application  involves  the  acquisition  by 
KCS  of  control  of  Tex  Mex. 

Kansas  City  Southern.  KCS,  a 
noncarrier  holding  company,  currently 
controls  two  rail  carriers:  KCSR  and 
GWER. 

The  Kansas  City  Southern  Railway 
Company.  KCSR,  a  Class  I  railroad,^  is 
a  wholly  owned  direct  subsidiary  of 
KCS.  KCSR  owns  and  operates 
approximately  3,100  miles  of  main  and 


'  For  a  document  to  be  considered  a  formal  filing, 
the  Board  must  receive  an  original  and  25  copies 
of  the  document,  which  must  show  that  it  has  been 
properly  served.  Documents  transmitted  by 


facsimile  (FAX)  will  not  be  considered  formal 
filings  and  are  not  encouraged  because  they  will 
result  in  unnecessarily  burdensome,  duplicative 
processing.  In  addition,  each  forma!  filing  must  be 
accompanied  by  an  electronic  submission  per  the 
Board's  requirements  as  discussed  in  detail  in  this 
decision. 

^The  Board's  regulations  divide  railroads  into 
three  classes  based  on  annual  carrier  operating 
revenues.  Class  I  railroads  are  those  with  annual 
carrier  operating  revenues  of  S250  million  or  more 
(in  1991  dollars);  Class  II  railroads  are  those  with 
annual  carrier  operating  revenues  of  more  than  S20 
million  but  less  than  S250  million  (in  1991  dollars); 
and  Class  III  railroads  are  those  with  annual  carrier 
operating  revenues  of  S20  million  or  less  (in  1991 
dollars).  See  49  CFR  Part  1201,  General  histruction 
l-l|a). 
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branch  lines  in  10  midwestem  and 
southern  states  (Kansas,  Missouri  ,^ 
Illinois,  Oklahoma,  Arkansas, 
Tennessee,  Texas,  Louisiana, 
Mississippi,  and  Alabama).  KCSR's 
principal  routes  extend  from  Kansas 
City,  MO,  via  Shreveport,  LA,  to 
Beaumont/Port  Arthur,  TX,  Lake 
Charles,  LA,  and  New  Orleans,  LA. 
KCSR  also  has  a  route  extending  from 
Dallas,  TX,  via  Shreveport,  LA,  to 
Meridian,  MS,  and  a  branch  line  route 
extending  north  out  of  Alexandria,  LA, 
to  Hope,  AR.  KCSR's  major  terminals 
are:  Kansas  City  and  St.  Louis,  MO; 
Shreveport,  Lake  Charles,  Baton-Rouge, 
and  New  Orleans,  LA;  Beaumont,  Port 
Arthur,  and  Dallas,  TX;  and  Vicksburg, 
Jackson,  Meridian,  and  Gulfport,  MS. 
KCSR  also  provides  service,  via  haulage 
rights,  over  1,200  miles  of  lines  of  other 
railroads,  most  prominently  over  lines 
of  Union  Pacific  Railroad  Company  (UP) 
between  Springfield  and  Chicago,  IL, 
between  Omaha,  NE/Council  Bluffs,  lA, 
Lincoln,  NE,  Topeka  and  Atchison,  KS, 
and  Kansas  City,  MO,  and  between 
Beaumont  and  Houston/Galveston,  TX, 
and  over  lines  of  The  Burlington 
Northern  and  Santa  Fe  Railway 
Company  (BNSF)  between  Kansas  City,  ' 
MO,  and  Council  Bluffs,  lA.  KCSR  also 
owns  a  non-controlling  16.6%  interest 
in  the  Kansas  City  Terminal  Railway 
Company  and  a  non-controlling  50% 
interest  in  the  Kansas  City  Joint  Agency, 
both  of  which  are  located  in  Kansas 
City,  MO. 

Gateway  Eastern  Railway  Company. 
GWER,  a  Class  III  railroad,  is  a  wholly 
owned  direct  subsidiary  of  KCSR. 
GWER  owns  and  operates 
approximately  17  miles  of  rail  lines 
between  East  Alton,  IL,  and  East  St. 
Louis,  IL.  GWER  also  operates  via 
trackage  rights  over  5  miles  of  Terminal 
Railroad  Association  of  St.  Louis  track 
between  WR  Tower  and  Willows  Tower, 
IL,  and  over  11.07  miles  of  The  Alton 
and  Southern  Railway  Company  track 
between  Lenox  Tower  and  Rose  Lake, 
IL.  See  KCS-3  at  217.  GWER  is 
primarily  engaged  in  industrial 
switching  in  the  Alton  and  Wood  River, 
IL  areas. 

The  Texas  Mexican  Railway 
Company.  Tex  Mex,  a  Class  11  railroad, 
is  a  wholly  owned  direct  subsidiary  of 
Mexrail.  Tex  Mex  owns  and  operates 
157  miles  of  rail  line  between  Laredo 
and  Corpus  Christi,  TX.  Pursuant  to  a 
1996  Board  order,  see  Union  Pacific/ 
Southern  Pacific  Merger,  1  S.T.B.  at 
421-26,  Tex  Mex  also  operates  via 
trackage  rights  over  approximately  379 
miles  of  UP  lines  between  Robstown  « 
and  Beaumont,  TX,  via  Placedo, 
Victoria,  Flatonia,  Rosenberg,  and 
Houston,  TX.  Tex  Mex  interchanges 


with  KCSR  at  Beaumont,  TX;  with  The 
Houston  Belt  &  Terminal  Railway 
Company  and  The  Port  Terminal 
Railway  Association  at  Houston,  TX; 
with  BNSF  at  Corpus  Christi,  Houston, 
and  Robstown,  TX;  with  UP  at  Corpus 
Christi,  Houston,  Laredo,  Robstown,  and 
Victoria,  TX;  and  with  TFM,  S.A.  de 
C.V.  (TFM),  on  the  International  Rail 
Bridge  that  spans  the  Rio  Grande  River 
between  Laredo,  TX,  and  Nuevo  Laredo, 
Tamaulipas,  Mexico.^ 

Mexrail.  Prior  to  May  9,  2003, 
Mexrail,  a  noncarrier,  was  a  wholly 
owned  direct  subsidiary  of  TFM. 
Mexrail  owns  two  assets:  (1)  100%  of 
the  shares  of  Tex  Mex;  and  (2)  100%  of 
the  U.S.  portion  of  the  bridge  structure 
(but  not  the  track,  which  is  owned  by 
Tex  Mex,  see  KCS-3  at  220)  of  the 
International  Rail  Bridge  that  runs 
between  Laredo  (on  the  U.S.  side  of  the 
border)  and  Nuevo  Laredo  (on  the 
Mexican  side  of  the  border). ^ 

TFM.  TFM,  a  railroad  located  entirely 
in  Mexico,  operates  from  Nuevo  Laredo 
south  to  Monterrey,  San  Luis  Potosi, 
Querataro,  and  Mexico City,and.  from 
the  Querataro-Mexico  City  area,  west  to 
Lazero  Cardenas  and  east  to  Veracruz. 
TFM  owns  no  U.S.  property  and  does 
not  operate  in  thfe  U.S.e  (1)  TFM,  which 
(prior  to  May  9,  2003)  held  a  100% 
ownership  interest  in  Mexrail,  is  owrned 
by  Grupo  Transportacion  Ferroviaria 
Mexicana,  S.A.  de  C.V.  (Grupo  TFM, 
which  owns  an  80%  interest  in  TFM) 
and  the  Mexican  Federal  Government 
(which  owns  a  20%  interest  in  TFM).^ 
(2)  Grupo  TFM  is  owned  by  NAFTA 
Rail,  S.A.  de  C.V.  ("NAFTA  Rail  #1," 
which  owns  a  36.9%  interest  in  Grupo 


•*  Over  50%  of  all  rail  freight  interchanged 
between  the  U.S.  and  Mexico  passes  over  the 
International  Rail  Bridge  at  Laredo. 

^  Applicants  advise  that  Mexrail  has  been  treated 
as  a  noncarrier  since  its  creation,  and  that  thev  are 
aware  of  only  one  instance  in  which  there  has  ever 
been  even  so  much  as  a  suggestion  that  Mexrail  is 
a  carrier.  The  one  instance  they  cite,  see  KCS-3  at 
19  n.l2.  was  a  "passing  statement"  by  th^  Board 
that  "Mexrail  is  a  carrier."  See  .Mexrail.  Inc.  v. 
Union  Pacific  Railroad  Company  and  Missouri 
Pacific  Railroad  Company.  STB  Finance  Docket  No. 
32980  [Mexrail)  (STB  served  July  13.  2000),  slip  op. 
at  5  n.9  (whereas  Tex  Mex  owns  the  track  on  the 
U.S.  half  of  the  bridge.  Mexrail  owns  the  underlying 
"superstructure"  of  the  bridge).  Under  these 
circumstances,  applicants  are  justified  in  treating 
Mexrail  as  a  noncarrier ^and  they  are  therefore 
justified  in  not  seeking  authority  for  KCS  to  control 
Mexrail). 

•■TFM  connects,  on  the  International  Rail  Bridge 
that  runs  between  Laredo  and  Nuevo  Laredo,  with 
two  U.S.  railroads:  Tex  Mex  and  UP.  Traffic  is 
interchanged,  at  the  middle  of  the  Bridge,  between 
TFM.  on  the  Mexican  side,  and  Tex  Mex  and  UP, 
on  the  U.S.  side.  See  KCS-3  at  221. 

'  Applicants  have  advised  that  Grupo  TFM's 
owners  are  under  an  obligation  to  acquire  the 
Mexican  Government's  20%  interest  in  TFM  in 
2003  unless  the  Mexican  Government  "prior  to  that 
date  sells  shares  in  a  public  offering."  KCS^3  at  12 
n.4. 


TFM),  TMM  Multimodal  (which  owns  a 
38.5%  interest  in  Grupo  TFM),  and  TFM 
(which  holds  a  24.6%  interest,  with 
limited  voting  rights,  in  Grupo  TFM,  its 
80%  parent).  (3)  NAFTA  Rail  #1  is  a 
wholly  owned  indirect  subsidiary  of 
KCS.8  (4)  TMM  Multimodal  is  a  96.3%- 
ovraed  direct  subsidiary  of  TMM 
Holdings,  S.A.  de  C.V.,  which  is  itself  a 
wholly  owned  direct  subsidiary  of 
Grupo  TMM,  S.A.  (Grupo  TMM,  a 
noncarrier).^ 

Two  Transactions:  KCS/TM  and  KCS/ 
TFM.  On  April  21,  2003,  KCS  and 
Grupo  TMM  announced  a  series  of 
agreements  that  contemplate  two 
"separate"  transactions,  which  are 
referred  to  as  the  KCS/TM  transaction 
(this  transaction  contemplates  the 
acquisition,  by  KCS,  of  control  of  Tex 
Mex)  and  the  KCS/TFM  transaction  (this 
transaction  contemplates  the 
acquisition,  by  KCS,  of  control  of  TFM). 
Neither  of  these  two  transactions  is 
contingent  upon  the  other.  The  KCS/TM 
transaction  has  been  submitted  to  the 
Board  for  regulatory  approval,  and  is  the 
subject  of  this  decision.  The  KCS/TFM 
transaction  has  not  been,  and  will  not 
be,  submitted  to  the  Board  for  regulatory 
approval.  If  these  two  transactions  are 
consummated,  KCS — which,  as  part  of 
the  KCS/TFM  transaction,  will  change 
its  name  to  "NAFTA  Rail"  (referred  to 


"Two  points  respecting  the  indirect  interest  that 
KCS  holds  in  Grupo  TFM  are  addressed  in  this 
footnote.  (1)  Applicants  have  indicated  that  NAFTA 
Rail  #1  is  a  wholly  owned  indirect  subsidiary  not 
only  of  KCS  but  also  of  KCSR.  which  (as  has  already 
been  noted)  is  itself  a  wholly  owned  direct 
subsidiar\' of  KCS.  SeeKCS^3at  13.  If  NAFTA  Rail 
#1  were  owned  by  KCS  in  a  single  corporate  chain 
that  ran  through  KCSR.  NAFTA  Rail  #1  would 
indeed  be  a- wholly  owned  indirect  subsidiary  of 
both  KCS  and  KCSR.  Applicants  have  also 
indicated,  however,  that  NAFTA  Rail  #1  is  owned 
by  KCS  via  two  corporate  chains,  only  one  of  which 
runs  through  KCSR.  See  KCS-3  at  13.  The  two 
claims  (the  claim  that  NAFTA  Rail  #1  i«  a  wholly 
owned  indirect  subsidiar\-  of  KCSR.  and  the  claim 
that  NAFTA  Rail  #1  is  owned  by  KCS  via  two 
corporate  chains,  only  one  of  which  runs  through 
KCSR)  cannot  both  be  true.  (2)  Applicants  have 
indicated  that  KCS  currently  owns  "an  approximate 
47%  stake"  in  Grupo  TFM.  See  KCS-3  at  12.  See 
also  KCS-3  at  55  n.l  (applicants  indicate  that 
Grupo  TFM  is  "effectively  owned"  46.5%  by  KCS) 
and  KCS-3  at  73  (applicants  indicate  that  KCS  has 
"an  economic  interest"  in  Grupo  TFM  of 
approximately  46.5%).  It  is  not  clear  how  ttiis 
calculation  was  derived.  It  may.  perhaps,  have  been 
derived  by  dividing  36.9%  (the  interest  in  Grupo 
TFM  held  by  KCS  through  intermediaries)  by  the 
sum  of  36.9%  and  38.5%  (the  interests  in  Gnipo 
TFM  not  held  by  Grupo  TFM's  80'in-owned 
subsidiary),  which  would  yield  approximately 
48.9%.  "         . 

^  Although  applicants  generally  refer  to  Grupo 
TMM,  S.A.,  as  "TMM."  see  KCS^3  at  8.  this 
decision  refers  to  Grupo  TMM.  S.A..  as  "Grupo 
TMM,"  to  avoid  confiision  (by  using  a  consistent 
naming  practice  that  reflects  the  fact  that  each 
"Grupo"  entity  sits  at  the  top  of  its  respective 
corporate  chain,  see  KCS-3  at  13). 
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as  NAFTA  Rail  #2) »»— will  control, 
directly  or  through  one  or  more 
corporate  intermediaries,  four  railroads 
(KCSR.  GWER.  Tex  Mex,  and  TFM),  all 
of  which  will  be  operated  as  separate 
subsidiaries  under  common  control. 

The  KCS/TM  Transaction;  Purchase 
Price:  Voting  Trust.  One  of  the 
agreements  announced  on  April  21, 
2003  (referred  to  as  the  KCS/TM  Stock 
Purchase  Agreement)  contemplated  the 
acquisition  by  KCS.  from  TFM.  of  51% 
of  TFM's  100%  interest  in  Mexrail,  in 
exchange  for  approximately  $32.7 
million  in  cash.  On  May  9,  2003.  KCS 
consummated  the  acquisition  (the 
purchase  price  was  apparently  paid  on 
May  9th)  and  acquired  a  51%  interest  in 
Mexrail."  KCS  advises  that,  to  avoid 
any  violation  of  49  U.S.C.  11323  et  seq., 
it  immediately  placed  the  shares  of 
Mexrail  and  Tex  Mex  [i.e.,  KCS's  51% 
interest  in  Mexrail,  and  Mexrail's  100% 
interest  in  Tex  Mex).  see  KCS-3  at  19 
n.l2,  into  an  independent  irrevocable 
voting  trust  that  was  established 
pursuant  to  an  agreement  (referred  to  as 
the  KCS/TM  Voting  Trust  Agreement) 
that,  KCS  claims,  is  consistent  with  49 
CFR  part  1013.  KCS  advises  that,  ifand 
when  the  Board  approves  the 
acquisition  by  KCS  of  control  of  Tex 
Mex,  the  voting  trust  will  be  dissolved, 
KCS  will  take  full  ownership  of  its  51% 
interest  in  Mexrail,  and  Mexrail  will 
reassume  full  ownership  of  its  100% 
interest  in  Tex  Mex. '  ^ 

The  KCS/TFM  Transaction;  Purchase 
Price:  Several  Contingencies.  Two  or 
more  of  the  agreements  announced  on 
April  21,  2003,  contemplate  the 
acquisition  by  KCS  of  control  of  TFM. 
The  KCS/TFM  transaction  envisioned 
by  these  agreements  contemplates  that 
Kansas  City  Southern  will  be  renamed 
"NAFTA  Rail"  (referred  to  as  NAFTA 
Rail  #2);  that  NAFTA  Rail  #2  will 
acquire TMM  Multimodals  38.5% 
interest  in'Grupo  TFM,  which,  when 
combined  with  NAFTA  Rail  #2's  (i.e.. 
KCS's)  present  36.9%  interest,  will  give 
NAFTA  Rail  #2  a  controlling  interest  in 
Grupo  TFM,  and,  therefore,  a 


'"The  new  ■NAFTA  Rail"  {i.e.,  the  renamed 
Kansas  Qty  Southern  referred  to  as  NAFTA  Rail-#2) 
should  be  distinguished  from  the  old  "NAFTA 
Rail"  ("NAFTA  Rail.  S.A.  deC.V.."  the  wholly 
owned  indirect  subsidiary  of  KCS  that  is  referred  to 
as  NAFTA  Rail  #1). 

■■Although  KCS  has  already  purchased  51%  of 
TFM's  100%  interest  in  Mexrail.  KCS  also  has  a  call 
on  the  remaining  49%  of  TFM's  100%  interest  in 
Mexrail.  This  call  apparently  allows  KCS  to 
purchase  the  remaining  49%  interest.  See  KCS-3  at 
14. 

■'The  KCS/TM  transaction  (i.e..  the  acquisition, 
by  kCS.  of  a  51%  interest  in  Tex  Mex)  is  subject 
to  the  jurisdiction  of  the  Board  under  §  11323(a)(5) 
("Acquisition  of  control  of  a  rail  carrier  by  a  person 
that  is  not  a  rail  carrier  but  that  controls  any 
number  of  rail  carriers."). 


controlling  interest  in  TFM;  ^^  and  that 
TMM  Multimodal  will  receive  18 
million  shares  of  NAFTA  Rail  #2 
representing  an  approximately  22% 
(20%  voting.  2%  subject  to  voting 
restrictions)  interest  in  NAFTA  Rail  #2, 
plus  $200  million  in  cash  and  a 
potential  incentive  payment  of  between 
$100  million  and  $180  million  based  on 
the  resolution  of  certain 
contingencies."*  The  KCS/TFM 
transaction,  including  the  change  of 
name  from  Kansas  City  Southern  to 
NAFTA  Rail,  is  contingent  upon 
obtaining  adequate  financing,  the 
approval  of  the  shareholders  of  KCS,  the 
approval  of  the  shareholders  of  Grupo 
TMM,  the  Hart-Scott-Rodino  process  at 
the  U.S.  Department  of  Justice  (DOJ),  the 
approval  of  the  Mexican  Competition 
Commission,  and  the  approval  of  the 
Mexican  Foreign  Investment 
Commission.'^ 

The  KCS/TM  Transaction:  Public 
Interest  Considerations.  Applicants 
contend  that  bringing  the  KCSR/GWER 
and  Tex  Mex  systems  under  common 
control  represents  one  more  step  in 
KCS's  efforts  to  develop  a  "NAFTA 
J^ailroad"  that  will  connect  Canada,  the 
U.S.,  and  Mexico  and  provide  seamless, 
efficient,  and  competitive  rail  service  in 
all  of  North  America. '^  Common  control 
of  KCSR/GWER  and  Tex  Mex. 
applicants  argue,  will  provide  more 
efficient  routing  and  service  options  to 
shippers;  it  will  make  possible  better 
coordination  of  marketing,  improved 
customer  service,  and  improved  single- 
line  service;  it  will  allow  KCSR/GWER 


■^The  KCS/TM  application  does  not  appear  to 
state  explicitly  that  NAFTA  Rail  #2  will  acquire  all 
of  TMM  Multimodal's  38.5%  interest  in  Grupo 
TFM.  The  context,  however,  suggests  that  NAFTA 
Rail  #2  will  indeed  acquire  ail  of  TMM 
Multimodal's  38.5%  interest. 

■^  Applicants  indicate  that  the  contingencies 
mainly  involve  a  value  added  tax  dispute  in 
Mexico.  See  KCS-3  at  54. 

■'Although  section  11323(a)(5)  ("Acquisition  of 
control  of  a  rail  carrier  ITFMj  by  a  person  that  is 
not  a  rail  carrier  (KCS)  but  that  controls  any  number 
of  rail  carriers  IKCSR  and  GWER,  and,  after  the 
termination  of  the  voting  trust.  Tex  Mex|")  might 
suggest  the  applicability  of  this  provision  to 
acquisition  of  control  of  TFM  by  KCS.  this 
provision  is  not  applicable  in  this  context  because 
the  Board  has  no  jurisdiction  over  the  acquisition 
of  control  of  a  rail  carrier — like  TFM — that  is 
located  entirely  outside  the  United  States. 
Similarly,  although  §  1 1323(a)(4)  ("Acquisition  of 
control  of  at  least  2  rail  carriers  (KCSR.  GWER.  and. 
after  the  termination  of  the  voting  trust,  Tex  Mex) 
by  a  person  that  is  not  a  rail  carrier  (Grupo  TMM|") 
might  conceivably  be  applicable  to  the  acquisition 
of  a  20%  (or  22%)  interest  in  KCS  by  Grupo  TMM. 
it  has  long  been  understood  that  acquisition  of 
control  by  a  noncarrier  of  any  number  of  carriers 
operating  as  a  "single  established  system"  is  not 
subject  to  S 1 1323(a)(4).  Fox  Valley  B-  Western 
Ltd.— Exempt.,  Acq.  and  Oper.  9  l.C.C.2d  209.  217- 
18  (1992)  (citing  cases). 

■"The  North  American  Free  Trade  Agreement  is 
referred  to  as  NAFTA. 


and  Tex  Mex  to  reduce  expenses  and 
rationalize  operations;  it  will  make 
possible  full  integration  of  KCS's 
Management  Control  System  (MCS),*' 
improved  freight  car  utilization, 
improved  performance  of  the 
locomotive  fleet,  reduced  time-keeping 
and  payroll-processing  costs,  and 
consolidation  of  general  and 
administrative  fimctions;  it  will  provide 
financial  stability  to  Tex  Mex,  which 
(applicants  note)  has  from  time  to  time 
in  recent  years  found  itself  hard  pressed 
to  keep  pace  with  the  increasing  traffic 
volumes  available;  and,  finally,  it  will 
help  position  KCSR  to  remain  a 
competitive,  independent,  and  viable 
carrier.  Applicants  argue  that  the 
combined  KCSR/GWER-Tex  Mex  system 
will  be  stronger,  financially  and 
operationally,  than  either  system  could 
be  separately.  Applicants  assert  that 
they  will  be  in  a  better  position  to 
provide  an  effective  competitive 
alternative  at  Laredo,  and  better  able  to 
compete  with  other  railroads,  motor 
carriers,  and  barges  in  providing 
effective  and  efficient  service  to  the 
shipping  public.'^ 

Applicants  further  contend  that 
common  control  of  KCSR/GWER  and 
Tex  Mex  will  not  result  in  any  loss  of 
competitive  rail  options  for  any  shipper 
or  any  receiver.  There  are,  applicants 
argue,  no  shippers  or  receivers  receiving 
rail  service  from  KCSR/GWER  and  Tex 
Mex  for  which  common  control  would 
reduce  the  number  of  independent 
railroads  serving  them  from  three  to  two 
or  from  two  to  one.  Applicants  advise 
Ihat  KCSR/GWER  and  Tex  Mex  share 
only  one  common  coimection  (at 
Beaumont,  TX).  The  KCS/TM 
transaction,  applicants  maintain, 
involves  an  end-to-end  connection 
whereby  two  carriers  that  already  share 
common  ownership  and  operating 
practices  will  finally  be  combined  under 
a  unified  management  team.  Applicants 
contend  that  common  control  of  KCSR/ 
GWER  and  Tex  Mex  will  not  result  in 
a  substantial  lessening  of  competition, 
creation  of  a  monopoly,  or  restraint  of 
trade  in  freight  surface  transportation  in 


"MCS  is  a  computerized  shipment  and  billing 
management  system. 

■o  Applicants  anticipate  that,  as  a  result  of 
common  control  of  KCSR/GWER  and  Tex  Mex, 
approximately  6,313  carloads  of  traffic  will  be 
diverted  to  the  combined  KCSRVGWER-Tex  Mex 
system  annually  (by  the  end  of  the  third  year 
following  the  consummation  of  common  control), 
generating  additional  annual  revenues  of 
approximately  S14.3  million.  Applicants  predict 
that  much  of  the  diverted  traffic  will  be 
interchanged  with  eastern  carriers  CSX 
Transportation.  Inc.  and  Norfolk  Southern  Railway 
Company  (NS).  See  KCS-3  at  221.  Applicants 
further  anticipate  that  common  control  will  result 
in  net  operating-expense  savings  of  approximately 
$3.3  million  annually. 
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any  region  of  the  United  States.  And, 
applicants  add.  in  view  of  the  fact  that 
the  KCS/TM  transaction  occurs  in  a 
market  in  which  motor  carriers  are  the 
dominant  mode  of  transportation,  this 
transaction  cannot  have  an  adverse 
impact  on  competition.^^ 

Applicants  also  contend  that  the  KCS/ 
TM  transaction  is  not  anticompetitive 
because  it  does  not  call  for  cancellation 
of  any  cooperative  agreements  with 
other  carriers.  These  agreements  include 
a  1997  NS-KCSR-Tex  Mex  marketing 
agreement  (renewed  in  2000  for  3  years) 
■  for  traffic  moving  into  Texas  and 
Mexico,  the  KCSR-CN/IC  Alliance,2o 
and  a  2002  BNSF-KCSR  marketing 
agreement.  Applicants  add  that  these 
agreements  provide  valuable  carloads  to 
the  KCSR  and  Tex  Mex  systems  and 
form  the  backbone  of  the  competitive 
alternative  currently  provided  by  KCSR 
and  Tex  Mex  for  NAFTA  traffic.  "They 
further  contend  that,  because  of  these 
agreements,  shippers  have  a  choice  and 
do  not  have  to  depend  solely  upon  UP 
or  the  trucking  industry  for  shipment  of 
their  NAFTA  traffic.  Applicants  state 
that,  to  improve  Tex  Mex's  financial 
stability.  KCSR  intends  to  work  with  all 
of  its  connecting  carriers  to  increase  the 
amount  of  traffic  flowing  over  Tex  Mex. 
Applicants  acknowledge  that,  although 
they  will  honor  all  Tex  Mex  agreements 
pursuant  to  the  terms,  any  agreement 
that  does  not  provide  adequate  revenues 
will  be  reviewed,  and,  upon  expiration, 
will  be  renegotiated  or  not  renewed.  See 
KCS-3  at  60  n.  3. 

Labor  Protection.  Applicants 
acknowledge  that  the  applicable  level  of 
labor  protection  for  the  proposed  KCS/ 
"TM  transaction  is  that  set  forth  in  New 
York  Dock  Ry. — Control— Brooklyn 
Eastern  Dist.,  360  I.C.C.  60.  84-90 
(1979).  Applicants  state  that  the  existing 
collective  bargaining  agreements  for 
KCSR  and  Tex  Mex  will  remain  in  force. 
They  explain  that  the  implementation  of 
KCSR's  MCS  on  Tex  Mex  will  result  in 
the  elimination  of  a  limited  number  of 
employee  positions  and  that  other 
anticipated  operating  economies  will 
result  in  the  elimination  of  a  limited 
number  of  positions  in  marketing 
management,  time-keeping  and  pa)nroll 
processing,  and  a  limited  number  of 


■«  Applicants  also  maintain  that  KCSR/CWER- 
Tex  Mex  common  control  will  not  adversely  impact 
the  essential  services  provided  by  any  rail  carrier. 
Applicants  estimate  that  common  control  wiH 
result  in  losses  of  4,1 23  cars  a  year  to  UP  (allegedly 
representing  1,7%  of  all  cars  delivered  or  picked  up 
by  UP  at  Laredo,  TX)  and  1,692  cars  a  year  to  BNSF 
(allegedly  representing  17%  of  all  cars  delivered  or 
picked  up  by  BNSF  at  Brownsville,  TX).  See  KCS- 
3  at  122. 

'"■  Canadian  National  Railway  Company  is 
referred  to  as  CN.  Illinois  Central  Railroad  Company 
is  referred  to  as  IC. 


positions  involved  with  car  and 
locomotive  pool.  The  applicants  further 
acknowledge  the  possibility  that 
significant  changes  may  occur  as  they 
gain  experience  in  the  course  of 
implementing  common  control  of  KCS 
and  TM.  See  KCS-3  at  158. 

KCS/TM  Application  Accepted.  The 
Board  agrees  with  appUcants  that  the 
KCS/'TM  common  control  transaction 
may  be  considered  as  a  "minor 
transaction"  under  49  CFR  1180.2(c), 
and  the  Board  accepts  the  KCS/TM 
application  for  consideration  because  it 
is  in  substantial  compliance  with  the 
applicable  regulations  governing  minor 
transactions.  See  49  U.S.C.  11321-26;  49 
CFR  part  1180.21 

But  while  the  KCS/TM  transaction 
may  be  designated  as  "minor"  from  a 
regulatory  standpoint,  the  broader 
transaction,  incorporating  the  related 
KCS/TFM  component,  could  be  very 
significant.  Indeed,  if  the  KCS/TFM 
transaction  were  subject  to  the 
jurisdiction  of  the  Board — which  it  is 
not — it  would  be  categorized  as  a 
"major"  transaction  because  TFM's  size 
would  make  it  a  Class  I  railroad  if  it 
were  in  the  U.S.  Moreover,  the 
significance  of  the  role  played  by  TFM 
in  the  U.S.-Mexico  NAFTA  corridor 
cannot  be  ignored. 

Thus,  UP  has  asked  that  applicants 
nevertheless  be  required  to  supplement 
their  application  to  address  the 
implications  of  the  KCS/TFM 
transaction  on  the  KCS/TM  transaction 
(UP-1  pleading,  filed  May  27,  2003).22 
UP  expressed  concern  that  TFM  will  not 
remain  an  independent  and  neutral 
coimection  at  Laredo.  UP  argues  that  the 
KCS/TTM  transaction  must  be  evaluated 
on  a  record  that  includes  the  effect  of 
the  KCS/TFM  transaction  on  the  KCS/ 
TM  transaction  and  on  competition 
within  the  U.S. 

Notwithstanding  that  the  two 
transactions  nominally  are  separate  and 
independent  of  each  other,  in  reality 
they  are  two  components  of  a  single, 
larger  transaction  with  broader  potential 
implications  in  the  U.S.  Thus,  as  UP  has 
pointed  out,  the  Board  should  be 
prepared  to  address  these  effects. 
Accordingly,  the  Board  will  require  that, 
by  June  23,  2003,  applicants  must 
supplement  the  KCS/TM  application  to 
reflect  the  implications  of  die  broader 


"  The  Board  reserves  the  right  to  require  the 
filing  of  supplemental  information  from  applicants 
or  any  other  party  or  individual,  if  necessary  to 
complete  the  record  in  this  matter. 

22  UP's  request  that  applicants  be  required  to 
supplement  the  KCS/TM  application  has  been 
endorsed  by  E.I.  du  Pont  de  Nemours  and  Company 
(DuPont)  in  a  pleading  filed  June  2,  2003.  BNSF  has 
also  requested  supplementation.  See  BNSF-1  (filed 
)une  3,  2003)  at  2-10. 


transaction  for  competition  within  the 
U.S.  In  particular,  applicants  should 
submit  the  information  specified  in  49 
CFR  1180.1(k)(l)  and  1180.11.  Because 
the  applicants  likely  have  already 
prepared  much,  if  not  all,  of  this 
information  for  other  purposes  or  after 
receiving  UP's  filing,  they  should  be 
able  to  submit  the  necessary 
supplemental  information  by  that 
date.23 

Public  Inspection.  The  KCS/'TM 
application  is  available  for  inspection  in 
the  Docket  File  Reading  Room  (Room 
755)  at  the  offices  of  the  Surface 
Transportation  Board,  1925  K  Street, 
NW.,  in  Washington,  DC.  In  addition,  it 
may  be  obtained  from  applicants' 
representatives  (Mr.  Mullins,  for  KCS, 
KCSR,  and  GWER;  Mr.  Streeter,  for  Tex 
Mex  and  Mexrail)  at  the  addresses 
indicated  above. 

Procedural  Schedule.  Applicants  have 
indicated  that  they  would  like  to  release 
Tex  Mex  from  the  voting  trust  as  soon 
as  possible.  They  have  tiberefore 
proposed  a  128-day  procedural  schedule 
that  provides  for  issuance  of  a  decision 
by  the  Board  on  September  19,  2003, 
with  an  effective  date  of  September  24, 
2003.24 

The  Board  is  adopting  a  156-day 
procedural  schedule  25  that,  although  28 
days  longer  than  applicants  suggest,  still 
provides  for  less  total  time  than  the  180- 
day  procedural  schedule  (30  days  +  105 
days  +  45  days)  established  by  the 
deadlines  set  forth  at  49  U.S.C.  11325(a), 
(d)(2). 26  Applicants'  suggested 


^^  Should  applicants  need  additional  time  to   ' 
prepare  the  necessary  supplemental  information, 
they  may  request  appropriate  revisions  to  this 
schedule. 

^*  Applicants  contend  that,  because  Tex  Mex  is 
now  operating  under  a  voting  trust  arrangement,  the 
KCS/TM  application  should  be  approved  and  made 
effective  on  as  expeditious  a  schedule  as  is  possible. 

2^  The  schedule  adopted  here  is  similar,  in  key 
respects,  to  the  schedule  proposed  bv  UP  (in  its 
UP-1  pleading,  filed  May  27.  2003).  which  is 
endorsed  by  DuPont  (in  its  pleading  filed  )une  2. 
2003).  Likewise,  the  schedule  is  also  similar  to  that 
proposed  by  The  National  Industrial  Transportation 
League  (in  its  NITL-2  pleading,  filed  June  3,  2003). 
Tde  adopted  schedule  should  afford  all  non- 
applicant  parties  sufficient  time  to  seek  discovery 
regarding  all  relevant  impacts  of  the  Tex  Mex 
transaction  and  to  prepare  and  submit  comments  on 
the  impacts  of  the  transactions  as  requested  bv  CN 
(in  its  CN-2  pleading,  filed  June  3,  2003).  The     ' 
Board  realizes  that,  although  the  adopted  schedule 
does  not  give  non-applicant  parties  the  45  days  one 
of  them  seeks  for  filing  comments  after  the 
applicants'  submission  of  supplemental  information 
(see  BNSF-1  at  13,  filed  June  3,  2003).  in  affording 
them  42  days,  it  has  essentially  accommodated  that 
request. 

2«The  Board  expects  that  applicants  have 
adhered  to  their  promise  to  provide  copies  of  the 
KCS/TM  application  to  certain  parties  that  had 
previously  requested  copies  of  the  application  and 
to  all  parties  required  by  regulation.  The  Board 
further  expects  that  applicants  have  also  adhered 

Continued 


35478 


Federal  Register/Vol,  68.  No.  114/Friday,  June  13.  2003/Notices 


procedural  schedule  for  this  transaction 
would  be  shorter  than  others  of  its 
scope.  The  schedule  announced  today  is 
consistent  with  the  schedule  for  similar 
prior  transactions.  Applicants  must 
submit  their  Environmental  Appendix 
and  Safety  Integration  Plan  (SIP)  to  the 
Board,  and  supplement  the  KCS/TM 
application  to  reflect  the  implications, 
for  KCS/TM  common  control,  of  KC9/ 
TFM  common  control,  by  June  23.  2003. 
Any  person  who  wishes  to  participate  in 
this  proceeding  as  a  party  of  record 
(FOR)  must  file,  no  later  than  June  27. 
2003.  a  notice  of  intent  to  participate. 
Applicants  must  distribute  their 
Environmental  Appendix  and  SIP  to 
parties  of  record  and  other  designated 
entities,  and  must  initiate  publication  of 
newspaper  notices,  by  July  1,  2003.  A 
public  hearing  will  be  held  in  July  2003 
(the  precise  date  and  the  location  will 
be  announced  later).  All  comments  on 
applicants'  Environmental  Appendix 
and  SIP  must  be  filed  by  |uly  31.  2003. 
Comments,  protests,  requests  for 
conditions,  and  any  other  evidence  and 
argument  in  opposition  to  the  KCS/TM 
application,  including  Hlings  by  the 
U.S.  Department  of  Justice  (EMDJ)  and  the 
U.S.  Department  of  Transportation 
(DOT),  must  be  filed  by  August  4. 
2003.2^  Responses  to  comments, 
protests,  requests  for  conditions,  and 
other  opposition,  responses  to 
comments  of  DOJ  and  DOT.  and  rebuttal 
in  support  of  the  KCS/TM  application 
must  be  filed  by  September  2.  2003.  The 
Board's  decision  will  be  issued  on 
October  17.  2003  (the  156th  day  after 
the  date  on  which  the  KCS/TM 
application  was  filed,  and  the  45th  day 
after  the  close  of  the  record).  If, 
however,  it  is  determined  that  an 
Environmental  Assessment  or 
Environmental  Impact  Statement  is 
required,  the  procedural  schedule  will 
be  adjusted  as  necessary.  Also,  if  an  oral 
argument  is  held,  the  Board's  decision 
will  be  issued  no  later  than  the  45th  day 


(and  will  continue  to  adhere)  to  their  promise  to 
provide,  promptly  upon  request,  copies  of  the  KCS/ 
TM  application  to  any  other  party.  The  Board 
understands  that  applicants'  promises  rest  on  the 
assumption  that  the  parties  requesting  the  KCS/TM 
application  have  complied  with  the  protective  order 
granted  in  Decision  No.  1  (served  May  13,  2003). 
See  applicants'  procedural  schedule  petition  at  6 
n.3. 

"  DOT,  in  its  DOT-1  pleading  (filed  |une  2, 
2003),  has  asked  that  the  procedural  schedule  be 
modified  to  accommodate  its  past  practice  of  filing 
comments  not  only  in  response  to  the  application 
itself  but  also  in  response  to  the  comments  filed  by 
other  parties.  As  in  past  proceedings.  DOT  will  be 
allowed  to  file  its  comments  in  response  to  other 
parties'  comments  on  the  reply  due  date  (here, 
September  2,  2003).  Applicants  will  be  allowed  to 
late-file  (as  quickly  as  possible)  a  reply  to  DOT's 
responsive  comments.  In  this  manner,  the 
procedural  schedule  will  not  be  extended 
unnecessarily. 


after  the  date  on  which  the  oral 
argument  is  held.^'" 

Notice  of  Intent  to  Participate.  Any 
person  who  wishes  to  participate  in  this 
proceeding  as  a  POR  must  file  with  the 
Board,  no  later  than  June  27.  2003.  an 
original  and  25  copies  of  a  notice  of 
intent  to  participate,  accompanied  by  a 
certificate  of  service  indicating  that  the 
notice  has  been  properly  served  on  the 
Secretary  of  the  United  States 
Department  of  Transportation,  the 
Attorney  General  of  the  United  States, 
and  applicants'  representatives.  In 
addition,  as  previously  noted,  parties 
must  submit  one  electronic  copy  of  each 
dociiment  filed  with  the  Board.  Further 
details  respecting  such  electronic 
submissions  are  provided  below. 

The  Board  will  serve,  as  soon  as 
practicable,  a  notice  containing  the 
official  service  list  (the  service  list 
notice).  Each  POR  will  be  required  to 
serve  upon  all  other  PORs,  within  10 
days  of  the  service  date  of  the  service 
list  notice,  copies  of  all  filings 
previously  submitted  by  that  party  (to 
the  extent  such  filings  have  not 
previously  been  served  upon  such  other 
parties).  Each  POR  also  will  be  required 
to  file  with  the  Board,  within  10  days  of 
the  service  date  of  the  service  list  notice, 
an  original  plus  10  copies  of  a  certificate 
of  service,  along  with  an  electronic 
copy,  indicating  that  the  service 
required  by  the  preceding  sentence  has 
been  accomplished.  Every  filing  made 
by  a  POR  after  the  service  date  of  the 
service  list  notice  must  have  its  own 
certificate  of  service  indicating  that  all 
PORs  on  the  service  list  have  been 
served  with  a  copy  of  the  filing. 
Members  of  the  United  States  Congress 
(MOCs)  and  Governors  (GOVs)  are  not 
parties  of  record  (PORs).  and  therefore, 
need  not  be  served  with  copies  of 
filings,  unless  any  such  Member  or 
Governor  has  requested  to  be.  and  is 
designated  as,  a  POR. 

The  Board  will  serve  copies  of  its 
decisions,  orders,  and  notices  only  on 
those  persons  who  are  designated  on  the 
official  service  list  as  either  POR,  MOC. 
or  GOV.  All  other  interested  persons  are 
encoiuaged  to  make  advance 
arrangements  with  the  Board's  copy 
contractor,  Da  2  Da  Legal  Copy  Service, 
to  receive  copies  of  Boetrd  decisions, 
orders,  and  notices  served  in  this 
proceeding.  Da  2  Da  Legal  Copy  Service 
will  handle  the  collection  of  charges 
and  the  mailing  and/or  faxing  of 
decisions,  orders,  and  notices  to  persons 
who  request  this  service.  The  telephone 


number  for  Da  2  Da  Legal  Copy  Service 
is  (202)  293-7776.29 

Public  Hearing.  A  hearing  at  which 
members  of  the  public  may  voice  their 
views  regarding  the  KCS/'TM  transaction 
will  be  held  in  July  2003.  The  precise 
date  and  location  of  the  public  hearing 
will  be  announced  later.  A  public 
hearing  is  somewhat  informal  and  the 
views  expressed  are  not  expected  to  be 
"legal"  arguments.  On  the  other  hand, 
an  oral  argument  is  more  formal  and  the 
lawyers  representing  the  parties  in  a 
proceeding  are  expected  to  express 
"legal"  views  regarding  any  matters  that 
are  in  dispute.  It  is  possible  that  an  oral 
argiunent  may  be  held  in  this 
proceeding  at  a  later  date. 

Comments,  Protests,  Requests  for 
Conditions,  and  Other  Opposition 
Evidence  and  Argument,  Including 
Filings  by  DOJ  and  DOT.  All  comments, 
protests,  requests  for  conditions,  and 
any  other  evidence  and  argiunent  in 
opposition  to  the  KCS/TM  application, 
including  filings  by  DO)  and  DOT,  must 
be  filed  by  August  4,  2003. 

Parties  (including  DOJ  and  DOT) 
filing  such  comments,  etc.,  must  submit 
an  original  and  25  copies  thereof.  Each 
such  submission:  must  be  filed  with  the 
Surface  Transportation  Board,  1925  K 
Street.  NW..  Washington.  DC  20423- 
0001;  must  refer  to  STB  Finance  Docket 
No.  34342;  and  must  be  clearly  labeled 
with  an  identification  acronym  and 
number  [e.g.,  the  KCS/TM  application 
was  labeled  "KCS-3").  see  49  CFR 
1180.4(a)(2).  In  addition,  as  previously    . 
noted,  parties  must  submit  one 
electronic  copy  of  each  document  filed 
with  the  Board.  Further  details 
respecting  such  electronic  submissions 
are  provided  below. 

Comments,  etc.,  must  be  concurrently 
served  by  first  class  mail  on  the  U.S. 
Attorney  General  and  the  U.S.  Secretary 
of  Transportation,  applicants' 
representatives,  and  all  other  PORs,  and 
should  include  the  docket  number  and 
title  of  the  proceeding,  and  the  name, 
address,  and  telephone  number  of  the 
commenting  party  and  its  representative 
upon  whom  service  shall  be  made. 


'■  If  the  Board  ultimately  approves  the  KCS/TM 
application,  consideration  will  be  given  to 
applicants'  request  that  the  decision  take  effect  on 
the  5th  day  (and  not,  as  is  customary,  the  30th  day) 
after  the  date  of  service. 


■"  An  interested  person  does  not  need  to  be  on  the 
service  list  to  obtain  a  copy  of  the  KCS/TM 
application  or  any  other  filing  made  in  this 
proceeding.  The  Board's  Railroad  Consolidation 
Procedures  provide:  "Any  document  filed  with  the 
Board  (including  applications,  pleadings,  etc.)  shall 
be  promptly  furnished  to  interested  persons  on 
request,  unless  subject  to  a  protective  order."  49 
CFR  1180.4(a)(3).  The  KCS/TM  application  and 
other  filings  in  this  proceeding  will  also  be 
available  on  the  Board's  Web  site  at  "bttp:// 
www.stb.dol.gpv"  under  "Filings."  Furthermore,  Da 
2  Da  Legal  Copy  Service  will  provide,  for  a  charge, 
copies  of  the  KCS/TM  application  or  any  other 
filing  made  in  this  proceeding,  except  to  the  extent 
any  such  filing  is  subject  to  the  protective  order 
previously  entered  in  this  proceeding. 


Federal  Register/Vol.  68.  No.  114/Friday.  June  13,  2003 / Notices 


35479 


Because  the  KCS/TM  common  control 
transaction  proposed  in  the  KCS/TM 
application  has  been  determined  to  be  a 
minor  transaction,  no  responsive 
applications  will  be  permitted.  See  49 
CFR  1180.4(d)(1). 

Protesting  parties  are  advised  that,  if 
they  seek  either  the  denial  of  the  KCS/ 
TM  application  or  the  imposition  of 
conditions  upon  any  approval,  on  the 
theory  that  approval  (or  approval 
without  imposition  of  conditions)  will 
harm  competition  and/or  their  ability  to 
provide  essential  services,  they  must 
present  substantial  evidence  in  support 
of  their  positions.  See  Lamoille  Valley 
R.R.  Co.  V.  ICC.  711  F.2d  295  (DC  Cir. 
1983). 

Responses  to  Comments,  Protests, 
Requests  for  Conditions,  and  other 
Opposition,  Including  DO}  and  DOT; 
Rebuttal  in  Support  of  KCS/TM 
Application.  Responses  to  comments, 
protests,  requests  for  conditions,  and 
other  opposition  submissions,  responses 
to  comments  of  DOJ  and  DOT,  and 
rebuttal  in  support  of  the  KCS/TM 
application  must  be  filed  by  September 
2.  2003. 

Environmental  Matters.  Applicants 
assert  in  their  application  that  the 
proposed  KCS/TM  transaction  will  have 
insignificant  environmental  effects  and 
therefore  does  not  require  a  formal 
environmental  review  imder  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  Applicants  state  that  the 
transaction  will  not  result  in  changes  in 
carrier  operations  that  would  exceed  the 
thresholds  triggering  environmental 
review  established  in  the  Board's 
environmental  rules  at  49  CFR 
1105.7(e)(4)  or  (5).3»  Applicants  further 
state  that,  under  49  CFR  1105.8(b)(1) 
and  (3),  the  transaction  is  exempt  from 
historic  preservation  reporting 
requirements  because  rail  operations 
will  continue  after  consummation  of 
common  control,  further  Board  approval 
would  be  required  to  abandon  any 
service,  and  there  are  no  plans  to 
dispose  of  or  alter  properties  subject  to 
Board  jiu-isdiction  that  are  50  years  old 
or  older.  Finally,  applicants  explain  that 
the  transaction  is  subject  to  a 
"categorical  exclusion"  from 
environmental  analysis  under  NEPA 
and  the  Board's  environmental  rules. ^i 


3"  Applicants  explain  that  KCS/TM  common 
control  will  generate  less  than  a  1%  increase  in 
KCSR  traffic  and  less  than  a  7%  increase  in  Tex 
Mex  traffic.  Applicants  add  that,  although  there  are 
significant  rehabilitation  and  improvement  plans 
that  will  take  place  on  Tex  Mex  property  if  KCS 
obtains  control  authority,  such  improvements  do 
not  require  Board  approval  or  environmental  review 
under  NEPA.  See  KCS-3  at  41. 

■"  Under  the  regulations  of  the  President's 
Council  on  Environmental  Quality  implementing 
NEPA  and  the  Board's  environmental  regulations. 


The  information  set  forth  in  the 
application  is  sufficient  to  create  a 
presumption  that  this  transaction  is 
covered  by  a  categorical  exclusion. 
However,  the  Board's  Section  of 
Environmental  Analysis  (SEA)  must 
independently  determine  whether 
applicants'  transaction  is  appropriately 
exempt  from  NEPA.  To  assist  SEA  in 
determining  whether  formal 
environmental  review  of  the  transaction 
is  necessary,  the  Board  has  directed 
applicants  to  prepare  an  Environmental 
Appendix  providing  additional  details 
and  explanation,  including  maps, 
supporting  applicants'  conclusion  that 
this  transaction  does  not  warrant 
environmental  documentation. 
Applicants  shall  submit  the 
Environmental  Appendix  to  SEA  by 
June  23,  2003. 

Applicants  also  have  been  working 
with  the  Federal  Raifroad 
Administration  (FRA)  to  develop  a 
Safety  Integration  Plan  (SIP),  pursuant 
to  the  joint  regulations  adopted  by  FRA 
cind  the  Board  to  ensure  adequate  and 
coordinated  consideration  of  safety 
integration  issues  by  both  the  Board  and 
FRA.  See  49  CFR  Parts  244  and  1106. 
The  SIP  will  specifically  address  the 
process  of  safely  combining  applicants' 
systems,  if  the  proposed  transaction  is 
approved.  Applicants  shall  submit  their 
SIP  to  SEA  by  June  23,  2003. 

To  facilitate  public  review  and 
comment  on  all  aspects  of  the 
Environmental  Appendix  and  the  SIP, 
applicants  must,  by  July  1,  2003, 
distribute  the  Environmental  Appendix 
and  the  SIP  to  all  parties  of  record  and 
to  appropriate  agencies  (consisting  of 
the  regional  offices  of  the  U.S. 
Environmental  Protection  Agency  and 
the  Governor's  Office  and  state 
equivalent  of  EPA  in  each  state  in  which 
KCS  owns  track).  Applicants  must  also, 
by  July  1,  2003,  publish  a  notice  in 
major  newspapers  in  communities 
between  Beaiunont,  TX,  and  Laredo,  TX, 
with  populations  more  than  5,000 
people,  alerting  the  public  that  the 
Environmental  Appendix  and  SIP  are 
available  and  explaining  how  to  obtain 


actions  are  separated  into  three  classes  that 
prescribe  the  level  of  documentation^required  in  the 
NEPA  process.  Actions  that  may  significantly  affect 
the  environment  generally  require  the  agency  to 
prepare  a  full  Environmental  Impact  Statement 
(EIS).  40  CFR  1501.4(a)(1);  49  CFR  1105.4(f), 
1105.6(a).  Actions  that  may  or  may  not  have  a 
significant  environmental  impact  ordinarily  require 
the  agency  to  prepare  a  more  limited  Environmental 
Assessment  (EA).  40  CfR  1501.4(c);  49  CFR 
1105.4(d),  1105.6(b).  Finally,  actions  whose 
environmental  effects  are  ordinarily  insignificant 
may  be  excluded  from  NEPA  review  across  the 
board,  without  a  case-by-case  review.  Such 
activities  are  said  to  be  covered  by  a  categorical 
exclusion.  40  CFR  1500.4(p),  1501.4(a)(2),  1508.4; 
49  CFR  1105.6(c). 


copies  and  submit  comments.  Interested 
parties  will  have  30  days — until  July  31, 
2003 — ^to  submit  comments  on  the 
Environmental  Appendix  and  the  SIP  to 
SEA.  Applicants  shall  certify  that  they 
have  met  these  distribution  and 
newspaper  notice  requirements.  The 
Board  will  further  ensure  broad  access 
to  the  Environmental  Appendix  and  the 
SIP  by  making  them  available  oh  the 
Board's  Web  site  at  "http:// 
www.stb.dot.gov" 

As  discussed  above,  the  information 
provided  by  applicants  is  sufficient  to 
create  a  presumption  that  this  action 
does  not  require  formal  environmental 
review.  Accordingly,  comments 
challenging  the  presiunption  that  this 
matter  is  categorically  excluded  from 
NEPA  must  demonstrate  with 
specificity  why  an  EA  or  EIS  .appears  to 
be  warranted  in  this  case. 

Based  on  its  consideration  of  all 
timely  comments  and  its  own 
independent  review  of  all  available 
environmental  information,  including 
the  SIP,  SEA  will  then  recommend  to 
the  Board  whether  there  is  a  need  for 
formal  environmental  review  in  this 
case.  The  Board  will  then  determine 
whether  this  transaction  is  categorically" 
excluded  from  NEPA  or,  alternatively, 
whether  an  EA  or  an  EIS  should  be 
prepared.  If  it  appears  that  an  EA  or  an 
EIS  is  required  to  meet  the  Board's 
obligations  under  NEPA,  the  procedural 
schedule  set  forth  in  this  decision  will 
be  adjusted  accordingly.  Even  if  no  EA 
or  EIS  is  warranted,  the  Board  intends 
to  include  in  any  decision  approving  the 
KCS/TM  transaction  a  condition 
requfring  applicants  to  comply  with 
their  SIP.  See  49  CFR  1106.4(b)(4). 

Discovery.  Discovery  may  begin 
immediately.  The  parties  are 
encoiuaged  to  resolve  all  discovery 
matters  expeditiously  and  amicably. 

Electronic  Submissions:  In  General. 
As  already  mentioned,  in  addition  to 
submitting  an  original  and  25  paper 
copies  of  each  dociunent  filed  with  the 
Board,  parties  must  submit,  on  3.5-inch 
IBM-compatible  floppy  diskettes  (disks) 
or  on  conlpact  discs  (CDs),  copies  of  all 
textual  materials,  electronic 
workpapers,  data  bases,  and 
spreadsheets  used  to  develop 
quantitative  evidence.  ^^  Textual 
materials  must  be  in,  or  compatible 
with.  WordPerfect  10.0.  Electronic 
spreadsheets  must  be  in,  or  compatible 
with,  Lotus  1-2-3  Release  9  or 
Microsoft  Excel  2002.  Each  disk  or  CD 
should  be  clearly  labeled  with  the 
identification  acronym  and  number  of 


■'■^  Parties  unable  to  comply  with  the  electronic 
submission  requirement  can  seek  a  waiver  from  the 
Board. 
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the  corresponding  paper  document,  see 
49  CFR  1180.4(a)(2),  and  a  copy  of  such 
disk  or  CD  should  be  provided  to  any 
other  party  upon  request.  Also,  each 
disk  or  CO  should  be  clearly  labeled  as 
containing  confidential  or  redacted 
materials.  The  data  contained  on  the 
disks  and  CDs  submitted  to  the  Board 
will  be  subject  to  the  protective  order 
granted  in  Decision  No.  1  (served  May 
13,  2003),  and  will  be  for  the  exclusive 
use  of  Board  employees  reviewing 
substantive  and/or  procedural  matters 
in  this  proceeding.  The  flexibility 
provided  by  computer  data  will 
facilitate  timely  review  by  the  Board 
and  its  staff. '^ 

Electronic  Submissions:  Workpapers, 
Data  Bases,  and  Spreadsheets.  In  the 
past,  the  Board  has  encountered 
problems  with  the  "links"  in 
spreadsheets  functioning  properly  when 
the  spreadsheets  are  installed  on 
desktop  computers  or  network  servers. 
To  avoid  such  problems,  parties 
submitting  electronic  workpapers,  data 
bases,  and/or  spreadsheets  should  use 
naming  and  linking  conventions  that 
will  permit  the  spreadsheets  to  operate 
on  the  Board's  computers.'"  Electronic 
data  bases  should  be  compatible  with 
the  Microsoft  Open  Database 
Connectivity  (ODBC)  standard.  '^  The 
Board  currently  uses  Microsoft  Access 
2000,  and  data  bases  submitted  should 
be  either  in  this  format  or  another 
ODBC-compatible  format.  Otherwise, 
submitters  should  explain  why  it  is  not 
possible  to  submit  the  data  base  in  this 
format  and  seek  a  determination  as  to 
whether  it  is  feasible  for  the  Board  to 
accept  the  data  base  in  another  format. 

Excessive  Use  of  Confidentiality 
Designations.  Applicants  have  included, 
in  their  KCS-3  application,  copies  of  the 
KCS/TM  Stock  Purchase  Agreement  and 
the  KCS/TM  Voting  Trust  Agreement. 
See  KCS-3  at  160-91  and  192-209, 
-respectively.  Initially,  however,  neither 
agreement  was  included  in  the  "Public 


''The  electronic  submission  requirements  set 
forth  in  this  decision  supersede,  for  the  purposes 
of  this  proceeding,  the  otherwise  applicable 
electronic  submission  requirements  set  forth  in  the 
Board's  regulations. 

"The  Board  will  not  specify  a  particular  naming 
and  linking  convention.  It  is  incumbent  upon  the 
submitter  to  use  generic  naming  and  linking 
conventions  that  will  permit  the  spreadsheets  to 
operate  on  desktop  computers  or  h-om  a  network 
server.  Questions  concerning  naming  and  linking 
matters  and/or  compatibility  with  the  Board's 
computers  can  be  addressed  to  William  H. 
Washburn,  Office  of  Economics,  Environmental 
Analysis,  and  Administration,  at  (202)  56S-1SS0. 

^^ODBC  is  a  Windows  technology  that  allows  a 
data  base  software  package,  such  as  Microsoft 
Access,  to  import  data  from  a  data  base  created 
using  a  different  software  package.  All  data  bases 
must  be  supported  with  adequate  documentation  on 
data  attributes.  SQL  queries,  programmed  reports, 
etc. 


Version"  of  the  KCS-3  application 
because,  initially,  each  agreement  was 
designated  "Highly  Confidential"  in  its 
entirety.^**  Subsequently,  applicants 
filed  a  "Public  Version"  of  the  KCS/TM 
Stock  Piuchase  Agreement,  see  the  KCS 
submission  dated  May  29,  2003,  but 
they  have  not  filed  a  "Public  Version" 
of  the  KCS/TM  Voting  Trust  Agreement. 
As  respects  the  KCS/TM  Voting  Trust 
Agreement,  the  continuing  use  of  the 
"Highly  Confidential"  designation 
provided  for  in  the  protective  order 
granted  in  Decision  No.  1  appears  to  be 
excessive.  There  may,  perhaps,  be  bits 
and  pieces  of  the  KCS/TM  Voting  Trust 
Agreement  that  should  be  protected 
under  either  the  "Confidential" 
designation  or  the  "Highly 
Confidential"  designation.  It  is  highly 
unlikely,  however,  that  this  agreement 
in  its  entirety  merits  such  protection. 
Applicants  will  therefore  be  required  to 
file,  no  later  than  June  20,  2003,  either 
a  redacted  version  of  the  KCS/TM 
Voting  Trust  Agreement  or  a  persuasive 
explanation  of  why  it  is  that  this 
agreement  requires  protection  in  its 
entirety  under  either  the  "Confidential" 
designation  or  the  "Highly 
Confidential"  designation.^^ 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

/( is  ordered: 

1.  The  KCS/TM  application  in  STB 
Finance  Docket  No.  34342  is  accepted 
for  consideration. 

2.  The  parties  to  this  proceeding  must 
comply  with  the  Procedural  Schedule 
adopted  by  the  Board  in  this  proceeding 
as  shown  in  Appendix  A. 

3.  The  parties  to  this  proceeding  must 
comply  with  the  procedural 
requirements  described  in  this  decision. 

4.  Applicants  must  file,  no  later  than 
June  20,  2003.  either  a  redacted  version 
of  the  KCS/TM  Voting  Trust  Agreement 
or  a  persuasive  explanation  of  why  this 
agreement  requires  protection  in  its 
entirety  under  either  the  "Confidential" 
designation  or  the  "Highly 
Confidential"  designation.^* 


'*  Although  there  is  one  indication  in  the  KCS- 
3  application  that  the  KCS/TM  Stock  Purchase 
Agreement  was  designated  "Confidential."  see 
KCS-3  at  34,  it  seems  more  likely  that  this 
agreement  was  actually  designated  "Highly 
Confidential,  "  see  KCS-3  at  160. 

"  If  applicants  choose  to  file  an  explanation  in 
lieu  of  a  redacted  version,  the  explanation,  if 
applicants  think  it  appropriate,  may  be  designated 
either  "Confidential  "  or  "Highly  Confidential." 

"As  respects  the  KCS/TM  Stock  Purchase 
Agreement,  applicants  should  also  file  a  redacted 
version  of  the  items  referred  to  as  Annex  1  and 
Annex  II,  see  KCS-3  at  163  (these  items,  although 
noted  in  the  Table  of  Contents,  do  not  appear  to 
have  been  included  in  either  the  "Highly 
Confidential""  version  or  the  "Public"  version  of  the 


5.  This  decision  is  effective  on  June 
13.  2003. 

Decided:  June  9,  2003. 

By  the  Board.  Chairman  Nober. 
Vernon  A.  Williams. 
Secretary. 

Appendix  A:  Procedural  Schedule 

May  14,  2003     KCS/TM  application  and 

petition  to  establish  procedural  schedule 
filed 

June  13,  2003    Board  notice  of  acceptance  of 
the  KCS/TM  application  published  in 
the  Federal  Register 

June  23,  2003     Environmental  Appendix  and 
Safety  Integration  Plan  (SIP)  due. 
Supplementation  of  the  KCS/TM 
application  to  reflect  the  implications  of 
KCS/TFM  common  control  on  the  KCS/ 
TM  transaction  and  on  competition 
within  the  U.S.  due 

June  27.  2003    Notices  of  intent  to 
participate  due 

July  1,  2003     Applicants  distribute 

Environmental  Appendix  and  SIP  to 
parties  of  record  and  other  designated 
entities,  and  initiate  publication  of 
newspaper  notices 

July  2003    Public  hearing  to  be  scheduled: 
date  and  location  to  be  announced 

July  31,  2003    Comments  on  Environmental 
Appendix  and  SIP  due 

August  4,  2003    Ail  comments,  protests, 
requests  for  conditions,  and  any  other 
evidence  and  argument  in  opposition  to 
the  KCS/TM  application,  including 
filings  of  the  U.S.  Department  of  Justice 
(DOJ)  and  the  U.S.  Department  of 
Transportation  (DOT),  due 

September  2,  2003     Responses  to  comments, 
protests,  requests  for  conditions,  and 
other  opposition  due.  Responses  to 
comments  of  DOJ  and  DOT  due.  Rebuttal 
in  support  of  KCS/TM  application  due 

October  17.  2003     Date  of  service  of  final 
decision  (if  no  environmental  review  is 
required  and  no  oral  argument  is  held) 

(FR  Doc.  03-14902  Filed  6-12-03;  8:45  am| 

BILUNO  CODE  491S-O0-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

June  5,  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 


KCS/TM  Stock  Purchase  Agreement).  If,  however, 
applicants  believe  that  these  items  should  be 
treated  as  either  ""Confidential"  or  "Highly 
Confidential,"'  applicants  may  submit  these  items 
under  seal. 
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addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  11000, 1750 
Pennsylvania  Avenue.  NW,, 
Washington,  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  July  14,  2003  to  be 
assured  of  consideration. 

Financial  Crimes  Enforcement  Network 
(FinCEN) 

t 

OMB  Number:  1506-0014. 

Form  Number:  FinCEN  105  (Formerly 
Customs  Form  4790). 

Type  of  Review:  Extension. 


Title:  Report  of  Financial 
Transportation  of  Currency  or  Monetary 
Instruments. 

Description:  FinCEN.  and  the 
Department  of  Homeland  Security 
(DHS)  and  the  DHS  Bureaus  are 
required  under  31  U.S.C.  5316(a)  to 
collect  information  regarding  the 
transportation  of  monetary  instruments 
of  more  than  $10,000  in  value  into  or 
out  of  the  United  States. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households,  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeeping:  180,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  11  minutes. 


Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  33.000  hours. 

Clearance  Officer:  Steve 
Rudzinski(703)  905-3845.  Financial 
Crimes  Enforcement  Network,  2070 
Chain  Bridge  Road.  Suite  200,  Vienna. 
VA  22182. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building.  Washington. 
DC  20503. 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 

BILUNG  CODE  4810-02-P 


35482 


Federal  Register /Vol.  68,  No.  114 /Friday.  June  13,  2003 /Notices 


FmCEMFoim  lUO 

(Fomwfty  Cudonw  Fonn  4790) 

(Rev  J^if  2003) 

OipartiMnl  of  Ot  Tiaawiy 
FtnCEN 


^  PMtts#  typ9  or  pffwit. 


D6RARTMENT  OF  THE  TREASURY 
FINANCIAL  CRIMES  ENFORCEMENT  NETWORK 

REPORT  OF  INTERNATIONAL 

TRANSPORTATION  OF  CURRENCY 

OR  MONETARY  INSTRUMENTS 


OMe  NO  1SO»4014 


^  To  be  flM  with  tha  Bureau  of 
Custom*  and  Border  Protoctkyi 

^  For  Paperwork  Reduction  Act 
Noboe  and  Privacy  Act  Notioe. 
aaa  back  of  form. 


31  use  $318.  31  CFR  103.23 and  103.27 


PARTI 

FOR  A  PERSON  DEPARTING  OR  ENTERING  THE  UNITED  STATES.  OR  A  PERSON  SHIPPING  MAILING  OR  RECEIVING  CURRENCY  OR 
MONETARY  INSTRUMENTS  (IF  ACTING  FOR  ANYONE  ELSE.  ALSO  COMPLETE  PART  II  BELOW.) 

1.  NAME  (LmsI or turmfy.  tnl,  aodnrnkt*) 

2.  IDENTIFICATION  NO    (See  nstructiont) 

3.  DATE  OF  BIRTH  (MoJOtyTfr.) 

1           1 

4.  PERMANENT  ADDRESS  IN  UMTEO  STATES  OR  ABROAD 

5.  YOUR  COUNTRY  OR  COUNTRIES  OF 
CITIZENSHIP 

6.  ADDRESS  WHILE  IN  THE  LMITEO  STATES 

• 

7  RASSPORT  NO.  &  COUNTRY 

8.  US  VISA  DATE  (UoJDty/Yr) 

1        1 

9  PLACE  UNITED  STATES  VISA  WAS  ISSUED 

10  IMMIGRATION  AUEN  NO 

11   IF  CURRENCY  OR  MONETARY  INSTRUMENT  IS  ACCOMPANIED  BY  A  PERSON.  COMPLETE  11a  OR  lib 


A.  EXPORTED  FROM  THE  UNITED  STATES 


B  IMPORTED  INTO  THE  UNITED  STATES 


12  IF  CURRENCY  OR  MONETARY  INSTRUMENT  WAS  MAILED  OR  OTHERWISE  SHIiyD.  COMPLETE  12a  THROUGH  12f 


12a  DATE  SHIPPED  (MoMaym) 


J L 


12b  DATE  RECEIVED  (MDiO^O^J 

j I 


12c.  METHOD  OF  SMPMENT  (:g  u  *. 


Mm.  WKfnD  TO  (Nun*  and  M*mO 


12(  RECEIVED  FROM  (Nwna  tnd*dc*9U) 


INFORMATION  ABOUT  PERSON(S)  OR  BUSII 


13.  NAME  (Laal  or  family,  first,  and  middle  or  Business  Name) 


14  PERMANENT  ADDRESS  IN  UNITED  STATES  OR 


camtr.tic) 


12d  NAME  OF  CARRIER 


IMPORTATION  OR  EXPORTATION  WAS  CONDUCTED 


15  TYPE  OF  BUSINESS  ACTIVITY,  OCCUPATION.  OR 


15a.  IS  THE  BUSINESS  A  BANK? 
□  Ye«  n    No 


CURRENCY  AND  MONETARY  INSTRUMENT  INFORMATION  (SEE  INSTRUCTIONS  ON  REVERSEKTo  tw  compMad  by  •varyona) 


16  TYPE  AND  AMOUNT  OF  CURRENCY/MONETARY  INSTRUMENTS 

17  IF  OTHER  THAN  US  CURRENCY 
IS  INVOLVED.  PLEASE  COMPLETE 
BLOCKS  A  AND  B 

Cunancy  and  Coin* 

► 

$ 

A.  Currency  Name 

► 

$ 

B.  Country 

rTOTAt; 

► 

$ 

P  A  R  T  IV 

SKSNATURE  OF  PERSON  COMPLETINO  THIS  REPORT 

Umtor  panaMaa  of  pMjtMy,  I  declare  that  I  have  axaminad  Ihla  raport  and  to  the  l>aat  of  my  knoiwladga  and  baliaf  H  is  tnie,  correct  and  compMe. 


IS  NAME  AND  TITLE  (Print) 


19  SKjNATURE 


20.  DATE  OF  REPORT  (UoJDay/yr.) 


CUSTOMS  AND  BORDER  PROTECTION  USE  ONLY 

COUNT  VERIFIED 
Ye*    □  No  □ 

VOLUNTARY 

REPORT 

Yee  □  No  n 

DATE 

AIRUNE/FUGHT/VESSEL 

UCENSI 

E PLATE 

INSPECTOR  rName  and  Sadbe  Number)     1 

STATEAXHJNTRY 

NUMBER 

FnCEN  FORM  105 
(Formerty  Cuetoms  Fonn  4790) 
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GENERAL  INSTRUCTIONS 

This  report  is  required  tiy  31  U.S.C  5316  and  Treasury  Department  regulations  (31  CFR 
103). 

WHO  MUST  FlU: 

(1 )  Each  person  who  physically  transfXMts,  mails,  or  ships,  or  causes  to  be  physically 
transported,  mailed,  or  shipped  currerKy  or  other  monetary  instruments  in  an  aggregate 
amount  exceeding  $1 0,000  at  orte  time  from  the  United  States  to  any  place  outside  the 
United  Slates  or  into  the  United  States  from  any  place  outside  the  United  States,  and 

(2)  Each  person  who  receives  in  the  United  States  currerxy  or  other  monetary 
instruments  In  an  aggregate  annount  exceeding  $10,000  at  one  time  which  have  t>een 
transported,  mailed,  or  shipped  to  the  person  from  any  place  outside  the  United  States. 

A  TRANSFER  OF  FUNDS  THROUGH  NORMAL  BANKING  ntOaOURES,  WHICH 
DOES  NOT  INVOLVE  THE  PHYSICAL  TRANSPORTATION  OF  CURRENCY  OR 
MONETARY  INSTRUMENTS,  IS  NOT  REQUIRED  TO  BE  REPORTED. 

Exccptiom:  Reports  are  not  required  to  be  filed  by: 

(1)  a  Federal  Reserve  bank, 

(2)  a  bank,  a  foreign  bank,  or  a  broker  or  dealer  in  securities  in  respect  to  currency 
or  other  monetary  instruments  mailed  or  shipped  through  the  postal  service  or  by  common 
carrier, 

(3)  a  contmercial  bank  or  trust  company  organized  under  the  laws  of  any  State  or  of 
the  United  States  with  respect  to  overland  shipments  of  currency  or  monetary  instruments 
shipped  to  or  received  from  an  established  customer  maintaining  a  deposit  relationship 
witfi  the  bank,  in  amounts  which  the  bank  may  reasonably  conclude  do  not  exceed 
amounts  commertsurate  with  the  customary  conduct  of  the  business,  industry,  or  profession 
of  the  customer  concerr>ed, 

(4)  a  person  who  is  not  a  citizen  or  resident  of  the  United  States  in  respect  to 
currency  or  other  monetary  instruments  mailed  or  shipped  from  abroad  to  a  bank  or 
broker  or  dealer  in  securities  through  the  postal  service  or  by  common  carrier, 

IS)  a  common  carrier  of  passengers  in  respect  to  currency  or  other  monetary 
instrumerits  in  the  possession  of  its  passengers, 

(6)  a  common  carrier  of  goods  in  respect  to  shipments  of  currency  or  monetary 
instruments  not  declared  to  be  such  by  the  shipper, 

(7)  a  travelers'  check  issuer  or  its  agent  in  respect  to  the  transportation  of  tra' 
checks  prior  to  their  delivery  to  selling  agents  for  eventual  sale  to  the  puMic. 


instruments  in  the 

of  the  cunerKy  or 

of  entry  or  departure 

urrency  Transportation 


(8)  a  person  with  a  restrictively  endorsed  traveler's  check  that  is  in  the  collecti 
and  reconciliation  process  after  the  traveler's  check  has  been  negotii 

(9)  a  person  engaged  as  a  business  in  the  transportation  ol 
instruments  and  other  commercial  papers  with  respect  to  the  tran: 
or  other  monetary  instruments  overland  between  establish^^l^cs  of 
or  dealers  in  securities  and  foreign  persons. 

WHEN  AND  WHERE  TO  FILE: 

A.  Recipients — Each  person  who  receives  currency  or  oti 
United  States  shall  file  FinCEN  Form  105,  within  1 S  days  al 
monetary  instruments,  with  the  Customs  officer  in  charge  at 
or  by  mail  with  the  Commissioner  of  Customs,  Attenti 
Reports,  Washington  DC  20229. 

B.  Shippers  or  Mailers — If  the  currency  or  other  monetary  instrument  does  not  accompany 
the  person  entering  or  departing  the  United  Sutes,  FinCEN  Form  105  may  t)e  filed  by 
mail  on  or  t>efore  the  date  of  entry,  departure,  mailing,  or  shipping  with  the  Commissioner 
of  Customs,  Attention:  Currency  Transportation  Reports,  Washington  DC  202^. 

C.  Travelers — Travelers  carrying  currency  or  other  monetary  instruments  with  them  shall 
file  FinCEN  Form  1 05  at  the  time  of  entry  into  the  United  States  or  at  the  time  of  departure 
from  the  United  States  with  the  Customs  officer  in  charge  at  any  Customs  port  of  entry  or 
depaitufe. 

An  additional  report  of  a  particular  transportation,  mailing,  or  shipping  of  currency  or 
the  ntonetary  instruments  is  r)ot  required  if  a  complete  and  truthful  report  has  already 
been  filed.  However,  no  person  othenvise  required  to  file  a  report  shall  be  excused  from 
liability  for  failure  to  do  so  if,  in  fact,  a  complete  and  truthful  report  has  not  been  filed. 
Forms  may  be  obtained  from  any  Bureau  of  Customs  and  Border  Protection  office. 

PENALTIES:  Cvil  and  criminal  penalties,  including  under  certain  drcumtiances  a 
fine  of  not  more  than  $500,000  and  Imprisonment  of  nol^nore  than  ten  yean,  are 
provided  for  failure  to  file  a  report,  filing  a  report  containing  a  material  omission  or 
misstatement,  or  filing  a  false  or  fraudulent  report.  In  addition,  the  currency  or 
monetary  instrument  may  be  subject  to  seizure  and  forfeiture.  See  31  U.S.C.5321 
and  31  CFR  103.57;  31  U.$.C  5322  and  31  CFR  103.59;  31  U.S.C  5317  and  31  CFR 
103.58,  and  U.S.C  5332. 

DEFINITIONS: 

Bank — Each  agem,  agency,  branch  or  office  within  the  United  States  of  any  person  doing 
business  in  one  or  more  cif  the  capacities  listed:  (Da  conmiercial  bank  or  trust  company 
organized  under  the  laws  of  any  State  or  of  the  United  States;  (2)  a  private  bank;  (3)  a 


savings  association,  savings  and  ban  association,  and  buikling  and  loan  association 
organized  under  the  laws  of  any  Sute  or  of  the  United  States:  (4)  an  insured  instKution  as 
defined  in  section  401  of  the  National  Housing  Act;  (5)  a  savings  bank,  industrial  bank  or 
other  thrift  institution;  (6)  a  credit  union  organized  under  the  laws  of  any  State  or  of  the 
United  States;  (7)  any  other  organization  chartered  under  the  banking  laws  of  any  State 
and  subject  to  the  supervision  of  ttie  bank  supervisory  authorities  of  a  State  other  th«i  a 
moriey  service  business;  (8)  a  bank  or^nized  under  foreign  law;  and  (9)  any  rtatiortal 
banking  association  or  corporation  acting  under  the  provisions  of  section  25A  of  the 
Federal  Reserve  Act  (1 2  U.S.C.  Sections  611  -632). 

Foreign  Bank— A  bank  organized  under  foreign  law,  or  an  agency,  branch  or  office  k>caled 
outside  the  United  States  of  a  bank.  The  term  does  not  include  an  agent.  ager«cy.  txanch 
or  office  within  the  United  States  of  a  bank  organized  under  foreign  law. 

Broiler  or  Dealer  in  Sccuritie* — A  broker  or  dealer  in  securities,  registered  or  required 
to  be  registered  with  the  Securities  and  Exchange  Commission  urtder  the  Securities 
Exchange  Act  of  1934. 

Identification  Number — Individuals  must  enter  their  sodal  security  number,  if  any. 
However,  aliens  wlm  do  not  have  a  social  security  number  should  enter  passport  or  aKen 
registration  numtier.  All  others  shook)  enter  tJieir  empkiyer  identification  number. 

Monetary  Instiuinenl* — (1)  Coin  or  currerKy  of  the  United  States  or  of  any  other  country, 
(2)  traveler's  checks  in  any  form,  (3)  negotiable  instruments  (indudirtg  checks,  promissory 
notes,  and  money  orders)  in  bearer  form,  endorsed  without  restriction,  made  out  to  a 
fictitious  payee,  or  otherwise  in  such  form  tt«t  title  ttiereto  passes  upon  delivery.  (4) 
incomplete  instruments  (including  checks,  promissory  notes,  arid  money  orders)  tt«t  are 
signed  but  on  which  the  name  of  the  payee  has  tieen  omitted,  and  (5)  securities  or  stock 
in  bearer  form  or  otherwise  in  such  form  that  title  thereto  passes  upon  delivery.  Monetary 
instruments  do  not  include  (i)  checks  or  money  orders  made  payable  to  ttie  order  of  a 
named  person  which  hav«  not  been  endorsed  or  which  bear  restrictive  endorsements, 
(ii)  warehouse  receipts,  or  (iii)  bills  of  lading. 

Penon-^An  irtdividual.  a  corporation,  a  partnership,  a  trust  or  estate,  a  joint  stock 
company,  an  association,  a  syndicate,  joint  venture  or  other  unirKX>rporated  organization 
or  group,  an  Indian  Tribe  (as  dut.term  is  tlefined  in  the  Indian  Gaming  Regulatory  Act), 
and  all  entities  sgBizable  as  legal  persortalities. 

UCTIONS: 

te  each  line  that  applies  to  you.  PART  II.  -Bkick  1 3;  provide  ttie 
shipper  or  recipient  on  whose  befialf  the  exportation  or 

PART  III.  —  Specify  type  of  instrument,  issuing  entity,  and 
ifying  number,  and  payee  (if  any).  PiUIT  IV.  —  Bkx*  22A  and 
date  you  shipped  or  received  currency  or  monetary  instrument(s). 
if  currency  or  monetary  instruments  of  more  than  one  country  is  involved, 
showing  each  type,  country  or  origin  and  amount 


PRIVACY  ACT  AND  PAPERWORK  REDUCTION  ACT  NOTICE: 

Pursuant  to  the  requirements  of  FNit>lic  law  93-579  (Privacy  Act  of  1 974),  notice  is  hereiiy 
given  that  the  authority  to  collect  information  on  Form  4790  in  accordance  with  5  U.S.C. 
S52a(e)(3)  is  Public  law  91-508;  31  U.S.C  5316;  5  U.S.C.  301;  Reorganization  PUn 
No.1  of  1950;  Treasury  Department  Order  No.  165,  revised,  as  amended,  31  CFR  103; 
and44U.S.C.  3501. 

The  principal  purpose  for  collecting  the  information  is  to  assure  mainterurKe  of  reports 
or  records  where  such  reports  or  records  haw  a  high  degree  of  usefulness  in  cnminaL 
tax,  or  regulatory  investigations  or  proceedings.  The  information  collected  may  be  provided 
to  those  officers  and  employees  of  the  Buresu  of  Customs  and  Border  Protection  and  any 
other  constituent  unit  of  the  Department  of  the  Treasury  who  have  a  need  for  the  records 
in  the  performance  of  their  duties.  The  records  rrtay  be  referred  to  any  other  department 
or  agency  of  the  Federal  Government  upon  the  request  of  the  head  of  sudi  department 
or  agency.  The  information  collected  may  also  be  provided  to  appropriate  state,  kxal, 
and  foreign  criminal  law  enforcement  and  regulatory  personnel  in  the  performance  of 
their  official  duties.  ', 

Disckisure  of  this  information  is  mandatory  pursuant  to  31  U.S.C  5316  and  31  CFR  f^rt 
103.  Failure  to  provide  all  or  any  part  of  the  requested  information  may  subject  tiie 
currency  <k  monetary  instruments  to  seizure  and  forfeiture,  as  well  as  sut>jea  the  individual 
to  civil  and  criminal  liabilities. 

DisckKure  of  the  social  security  number  is  mandatory.  The  authority  to  collect  this  number 
is31  U,S.CS316(b)and31  CFR  103.27(d).  The  social  security  number  will  be  used  as  a 
means  to  identify  the  individual  who  files  the  record.. 

An  agency  may  not  conduct  or  sponsor,  and  a  person  is  not  required  to  respoivi  to,  a 
collection  of  information  unless  it  displays  a  currendy  valid  OM8  control  number.  The 
collection  of  this  information  is  mandatory  pursuant  to  31  U.S.C.  5316.  of  Title  II  of  the 
Bank  Secrecy  Act,  which  is  administered  by  Treasury's  Firtancial  Crimes  Enforcement 
Networii  (FINCEN). 

Statement  required  by  5  CFR  1 320.8(bH3)(iii):  The  estimated  average  burden  assodaled 
with  this  collection  of  information  is  11  minutes  per  respondent  or  record  keeper 
depending  on  individual  circumstances.  Comments  corKeming  the  accuracy  of  this  burden 
estimate  and  suggestions  for  reducing  this  burden  shouM  be  directed  to  the  Department 
of  the  Treasury,  Financial  Crimes  Enforcement  Network,  PC.  Box  39  Vietma,  Virginia 
22183.  DO  NOT  lend  completed  forms  to  this  office— See  When  and  Where  Ttofile 
above. 
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[FR  Doc.  03-14903  Filed  6-12-03;  8:45  am) 
BiLUNO  cooe  Mio-oa-c 

DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

June  5.  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
OfBcer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  11000,  1750 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  July  14,  2003  to  be 
assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0745. 

Regulation  Project  Number:  LR-27-83 
Temporary  and  LR-54-85  Temporary. 

Type  of  Review:  Extension. 

Title:  Floor  Stocks  Credits  or  Refunds 
and  Consumer  Credits  or  Refunds  with 
Respect  to  Certain  Tax-Repealed 
Articles;  Excise  Tax  on  Heavy  Trucks 
(LR-27-83);  and  Excise  Tax  on  Heavy 
Trucks,  Truck  Trailers  and  Semitrailers, 
and  Tractors;  Reporting  and 
Recordkeeping  Requirements  (LR-54- 
85). 

Description:  LR-27-83  requires  sellers 
of  trucks,  trailers  and  semitrailers,  and 
tractors  to  maintain  records  of  the  gross 
vehicle  weights  of  articles  sold  to  verify 
taxability.  LR-54-85  requires  that  if  the 
sale  is  to  be  treated  as  exempt,  the  seller 
and  the  piut:haser  must  be  registered 
and  the  purchaser  must  give  the  seller 
a  resale  certificate. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
4,100. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour.  1  minute. 

Estimated  Total  Recordkeeping 
Burden:  4,140  hours. 

OKfB  Number:  1545-1418. 

Regulation  Project  Number:  REG- 
119227-97  Final  and  Temporary. 

Type  of  Review:  Extension. 

Title:  Kerosene  Tax;  Aviation  Fuel 
Tax;  Taxable  Fuel  Measurement  and 
Reporting;  Tax  on  Heavy  Trucks  and 
Trailers;  Highway  Vehicle  Use  Tax. 


Description:  The  regulation  finalizes 
proposed  and  temporary  regulations 
relating  to  the  tax  on  kerosene,  the 
refund  for  certain  aviation  fuel 
producers,  and  the  registration  rules  for 
certain  truck  dealers. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  346,080. 

Estimated  Burden  HoUrs  Per 
Respondent/Recordkeeper:  1 7  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  97,583  hours. 

OMB  Number:  1545-1438. 

Regulation  Project  Number:  CO-8-91 
Final. 

Type  of  Review:  Extension. 

Title:  Distributions  of  Stock  and  Stock 
Rights. 

ZJescripfion;  The  requested 
information  is  required  to  notify  the 
Service  that  a  holder  of  preferred  stock 
callable  at  a  premium  by  the  issuer  has 
made  a  determination  regarding  the 
likelihood  of  exercise  of  the  right  to  call 
that  is  different  &x>m  the  issuer's 
determination. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents: 
2,000. 

Estimated  Burden  Hours  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
333  hours. 

Clearance  Officer:  Glenn  Kirkland, 
(202)  622-3428,  Internal  Revenue 
Service,  Room  6411-03, 1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 

OMB  flevjewer:  Joseph  F.  Lackey,  Jr., 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Mary  A.  Able, 

Departmental  Reports  Management  Officer. 
[FRDoc.  03-14904  Filed  6-12-03;  8:45  am) 

BILUNO  COOE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1 120-FSC  and 
Schedule  P  (Form  1 120-FSC) 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 


to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  conunent  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1 120-FSC,  U.S.  Income  Tax  Return  of  a 
Foreign  Sales  Corporation,  and 
Schedule  P  (Form  1120-FSC),  Transfer 
Price  or  Commission. 
DATES:  Written  conunents  should  be 
received  on  or  before  August  12,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  conunents 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage  at 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224,  or  at  (202)  622- 
3945,  or  through  the  Internet  at 
CAROL  A.  SA  VAGE@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Form  1120-FSC,  U.S.  Income 
Tax  Return  of  a  Foreign  Sales 
Corporation,  and  Schedule  P  (Form 
1120-FSC),  Transfer  Price  or 
Commission. 

OMB  Number:  1545-0935. 

Form  Number:  1120-FSC  and 
Schedule  P  (Form  1120-FSC). 

Abstract:  Form  1120-FSC  is  filed  by 
foreign  corporations  that  have  elected  to 
be  FSCs  or  small  FSCs.  The  FSC  uses 
Form  1120-FSC  to  report  income  and    . 
expenses  and  to  figiu^  its  tax  liability. 
IRS  uses  Form  1120-FSC  and  Schedule 
P  (Form  1120-FSC)  to  determine 
whether  the  FSC  has  correctly  reported 
its  income  and  expenses  and  figured  its 
tax  liability  correctly. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Time  Per  Respondent:  217 
hours,  59  minutes. 

Estimated  Total  Armual  Burden 
Hours.  1,089,900. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  coUkrtion  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
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Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  retxun  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  sununarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciuBcy  of  the  agency's  estimate 
of  the  biu-den  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  6,  2003. 
Glenn  P.  Kirkland, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  03-15025  Filed  6-12-03;  8:45  am] 

BILUNG  COOE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  5500-EZ 

AGENCY:  hitemal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for  , 
comments. 

SUMMARY:  The  Department  of  the 
Treasiuy ,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biu-den,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
5500-EZ,  Annual  Return  of  One- 
Participant  (Ovkmers  and  Their  Spouses) 
Retirement  Plan. 


DATES:  Written  comments  should  be 
received  on  or  before  August  12,  2003, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
shoidd  be  directed  to  Carol  Savage  at 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224,  or  at  (202)  622- 
3945,  or  through  the  Internet  at 
CAROL.A.SAVAGE@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Annual  Return  of  One- 
Participant  (Owners  and  Their  Spouses) 
Retirement  Plan. 

OMB  Number:  1545-0956." 

Form  Number:  5500-EZ. 

Abstract:  Form  5500-EZ  is  an  annual 
return  filed  by  a  one-participant  or  one- 
participant  and  spouse  pension  plan. 
The  IRS  uses  this  data  to  determine  .if 
the  plan  appears  to  be  operating 
properly  as  required  under  the  Internal 
Revenue  Code  or  whether  the  plan 
should  be  audited. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  and  farms. 

Estimated  Number  of  Respondents: 
250,000. 

Estimated  Time  Per  Respondent:  26 
hoiu^,  38  minutes. 

Estimated  Total  Annual  Burden 
Hours:  6,660,000. 

The  following  paragraph  applies  to*all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  niunber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retiun  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  wrill 
be  sununarized  and/or  included  in  the 
request  for  OMB  approval.  All 
conunents  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 


(b)  the  accuracy  of  the  agency's  estimate 
of  the  biu-den  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  infontiation. 

Approved:  June  6,  2003.  - 
Glenn  P.  Kirkland, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  03-15026  Filed  6-12-03;  8:45  am] 

HLLMG  COOE  483(M)1-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request  * 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biu'den,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Special  Form  of  Request 
For  Payment  of  United  States  Savings 
and  Retirement  Securities  Where  Use  of 
-a  Detached  Request  is  Authorized. 
DATES:  Written  comments  should  be 
received  on  or  before  August  13,  2003, 
to  be  assured  of  consideration. 
ADDRESS:  Direct  all  written  comments  to 
Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328,  or 
Vicki.Thorpe@bpd.treas.gov.         ^^-^- 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Biu^eau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304) 480-6553. 
SUPPLEMENTARY  INFORMATION: 

Title:  Special  Form  of  Request  for    . 
Payment  of  United  States  Savings  and 
Retirement  Seciuities  Where  Use  of  A 
Detached  Request  is  Authorized. 

OMB  Number:  1535-0004. 
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Form  Number:  PD  F  1522. 

Abstract:  The  information  is 
requested  to  establish  ownership  and 
request  for  payment  of  United  States 
Savings  Bonds/Retirement  Securities. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
56.000. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  14.000. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  0MB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  |une  9,  2003. 

Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 

(FR  Doc.  03-14913  Filed  6-12-03;  8:45  am] 

8HJJNG  CODE  4«10-3»-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 


concemmg  the  Exchange  Application  . 
For  U.S.  Savings  Bonds  of  Series  HH. 

DATES:  Written  comments  should  be 
received  on  or  before  August  13,  2003 
to  be  assured  of  consideration. 

ADDRESS:  Direct  all  written  comments  to 
Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328,  or 
Vicki.Thorpe@bpd.treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street.  Parkersburg.  WV  26106-1328, 
(304) 480-6553. 

SUPPLEMENTARY  INFORMATION: 

Title:  Exchange  Application  For  U.S. 
Savings  Bonds  of  Series  HH. 

OMB  Number:  1535-0005. 

Form  Number:  PD  F  3253. 

Abstmct:  The  information  is  used  to 
support  a  request  to  exchange  Series  EE/ 
E  bonds  or  notes  for  Series  HH  Savi.ngs 
Bonds. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
60.000. 

Estimated  Time  Per  Respondent:  40 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  39,960. 

Request  for  Comments:  Comments  . 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piuchase  of  services 
to  provide  information. 

Dated:  )une  9,  2003. 

Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 

(FR  Doc.  03-14914  Filed  6-12-03;  8:45  am) 

Ba.LMO  CODE  4610-30-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  ttie  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently  the  Bureau  of 
the  Public  Debt  within  die  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Certificate  of  Entitlement 
United  States  Savings  Bonds  and/or 
Checks  After  Administration  of 
Decedent's  Estate. 

DATES:  Written  comments  should  be 
received  on  or  before  August  13.  2003, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe.  200  Third  Street.  Parkersburg, 
WV  26106-1328,  or 
Vicki.Thorpe@bpd.treas.gov.  j 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304) 480-6553. 
SUPPLEMENTARY  INFORMATION: 

Title:  Certificate  of  Entitlement  United 
States  Savings  Bonds  and/or  Checks 
After  Administration  of  Decedent's 
Estate. 

OMB  Number:  1 535-0006. 

Form  Number:  PD  F  2458. 

Abstract:  The  information  is 
requested  to  establish  entitlement  of 
United  States  Savings  Bonds  and 
Checks  After  Administration  of  a 
Decedent's  Estate. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
7,000. 

Estimated  Time  Per  Respondent:  8 
minutes. 

Estimated  Total  Armual  Burden 
Hours:  938. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
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public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  June  9,  2003. 

Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 

(FR  Doc.  03-14915  Filed  6-12-03;  8:45  am] 

BILUNG  CODE  4«10-39-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  ttie  Public  Det>t 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  CurrenUy  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Request  for  Reissue  of 
United  States  Savings  Bonds  To  Remove 
Name  of  One  or  More  Living 
Registrants. 

DATES:  Written  comments  should  be 
received  on  or  before  August  13,  2003, 
to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt.  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg,' 
WV  26106-1328.  or 
Vicki.  Thorpe@bpd.  treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 


Street,  Parkersburg,  WV  26106-1328, 
(304) 480-6553. 
SUPPLEMENTARY  INFORMATION: 

Title:  Request  For  Reissue  of  United 
States  Savings  Bonds  To  Remove  Name 
Of  One  Or  More  Living  Registrants. 

OMB  Number:  1535-0008. 

Fonn  Number:  PD  F  1938. 

Abstract:  The  information  is 
requested  to  establish  ownership  and 
request  reissue  of  United  States  Savings 
Bonds. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
87,000. 

Estimated  Time  Per  Respondent:  10 
minutes. 

Estimated  Total  Armual  Burden 
Hours:  14,529. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
fequest  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  June  9,  2003. 

Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 

[FR  Doc.  03-14916  Filed  6-12-03;  8:45  am]  . 

MIXING  CODE  4810-39-P 


DEPARTMEIfT  OF  THE  TREASURY 

Bureau  of  ttw  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 


and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currentiy  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Claim  For  Lost,  Stolen, 
or  Destroyed  United  States  Registered 
Securities. 

DATES:  Written  comments  should  be 
received  on  or  before  August  13,  2003, 
to  be  assured  of  consideration.  . 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Sti^t,  Parkersburg, 
WV  26106-1328.  or 
Vicki.  Thorpe@bpd.  treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third- 
Street,  Parkersburg,  WV  26106-1328. 
(304) 480-6553. 
SUPPLEMENYaRY  INFORMATION: 

Title:  Claim  For  Lost.  Stolen,  or 
Destroyed  United  States  Registered 
Securities. 

OAfB  Number:  1535-0014.  ^^ 

Form  Number:  PD  F  1025.  ^ 

Abstract:  The  information  is 
requested  to  establish  ownership  and 
support  a  request  for  relief  because  of 
the  loss,  theft,  or  destruction  of  United 
States  Registered  Securities. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
businesses. 

Estimated  Number  of  Respondents:  . 
500. 

Estimated  Time  Per  Respondent:  55 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  460. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated" collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
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or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  |une  9.  2003. 

Vicki  S.  Thorpe, 

Manager.  Graphics.  Printing  and  Records 
Branch. 

IFR  Doc.  03-14917  Filed  6-12-03;  8:45  am) 

BILLING  CODE  4810-3»-P 

DEPARTMENT  OF  THE  TREASURY 

Buroau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biu-den,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Report/ Application  For 
Relief  on  Account  of  Loss,  Theft,  or 
Destruction  of  United  States  Bearer 
Securities  (Organizations). 
DATES:  Written  comments  should  be 
received  on  or  before  August  13,  2003, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt.  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328.  or 
Vicki.  Thorpe@bpd.  treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt.  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304) 480-6553. 
SUPPt.EMENTARY  INFORMATION: 

Title:  Report/ Application  For  Relief 
on  Account  of  Loss,  Theft,  or 
Destruction  of  United  States  Bearer 
Securities  (Organizations). 

OMB  Number:  1535-0015. 

Fonn  Number:  PD  F  1022. 

Abstract:  The  information  is 
requested  to  establish  ownership  and 
support  a  request  for  relief  because  of 
the  loss,  theft,  or  destruction  of  United 
States  Bearer  Securities. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Organizations. 


Estimated  Number  of  Respondents: 
100. 

Estimated  Time  Per  Respondent:  55 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  92. 

Request  for  Comments:  Conmients 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including  . 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  June  9,  2003. 

Vicki  S.  Thorpe, 

Manager.  Graphics,  Printing  and  Records 
Branch. 

[FR  Doc.  03-14918  Filed  6-12-03;  8:45  am] 

BILUKG  CODE  4S10-39-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasiuy  is  soliciting  comments 
concerning  the  Report/ Application  For 
Relief  on  Account  of  Loss,  Theft,  or 
Destruction  of  United  States  Bearer 
Securities  (Individuals). 

DATES:  Written  comments  should  be 
received  on  or  before  August  13,  2003, 
to  be  assured  of  consideration. 


ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328,  or 
Vicki.  Thorpe@bpd.  treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304)  480-6553. 

SUPPLEMENTARY  INFORMATION: 

Title:  Report/ Application  For  Relief 
on  Account  of  Loss,  Theft,  or 
Destruction  of  United  States  Bearer 
Securities  (Individuals). 

OMB  Number:  1535-0016. 

Form  Number:  PD  F  1022-1. 

Abstract:  The  information  is 
requested  to  establish  ownership  and 
support  a  request  for  relief  because  of 
the  loss,  theft,  or  destruction  of  United 
States  Bearer  Securities  owned  by 
individuals. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Time  Per  Respondent:  55 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  92. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All  , 

comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  June  9,  2003. 

Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 

[FR  Doc.  03-14919  Filed  6-12-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  conmient  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasiuy  is  soliciting  comments 
concerning  the  Affidavit  of  Forgery  for 
United  States  Savings  Bonds. 
DATES:  Written  comments  should  be 
received  on  or  before  August  13,  2003, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328,  or 
Vicki.  Thorpe@bpd.treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg.  WV  26106-1328, 
(304) 480-6553. 
SUPPLEMENTARY  INFORMATION: 

Title:  Affidavit  of  Forgery  for  United 
States  Savings  Bonds. 

OMB  Number:  153  5-006  7. 

Form  iVumber;  PD  F  0974.  '     ' 

Abstract:  The  information  is 
requested  to  establish  whether  the 
registered  owner  signed  the  request  for 
payment  or  if  the  signature  was  a 
forgery. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
3,000. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  750. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 


be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  acciuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  he  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  June  9,  2003. 

Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing,  and  Records 
Branch. 

[FR  Doc.  03-14920  Filed  6-12-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by.  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Claim  For  Relief  on 
Account  of  the  Nonreceipt  of  United 
States  Savings  Bonds. 
DATES:  Written  comments  should  be 
received  on  or  before  August  13,  2003, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 


WV  26106-1328,  or 
Vicki.Thorpe@bpd.treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304)  480-6553. 

SUPPLEMENTARY  INFORMATION: 

Title:  Claim  For  Relief  on  Account  of 
the  Nonreceipt  of  United  States  Savings 
Bonds. 

OMB  Number:  1535-0098. 

Form  Number:  PD  F  3062-4. 

Abstract:  The  information  is  used  to 
support  a  request  for  substitute  savings 
bonds  in  lieu  of  savings  bonds  not 
received. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
30,000. 

Estimated  Time  Per  Respondent:  10 
minutes. 

Estimatect  Total  Annual  Burden 
Hours:  5,010. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information-shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  June  9,  2003. 

Vicki  S.  Thorpe, 

Manager,  Graphics.  Printing  and  Records 
Branch. 

(FR  Doc.  03-14921  Filed  6-12-03:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential.  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropnate  document  categones 
elsewhere  in  the  issue. 


June  2,  2003,  make  the  following 
correction: 

§800.71    [Corrected] 

On  page  32626,  in  §800.71,  Table  2  is 
corrected  in  part  to  read  as  set  forth 
below. 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

7CFRPart800 
RiN0580-AA81 

Fees  for  Official  Inspection  and  Official 
Weighing  Services  , 

Correction 

In  rule  document  03-13679  beginning 
on  page  32623  in  the  issue  of  Monday, 

Table  2.— Services  PERFORfwiED  at  Other  Than  an  Applicant's  Facility  in  an  FGIS  Laboratory  ^  2 


(2)  Appeal  inspection  and  review  of  weighing  service^ 
(i)  Board  Appeals  and  Appeals  (grade  and  factor) 

(a)  Factor  only  (per  factor — max  2  factors)  

(b)  Sampling  service  for  Appeals  additional  (hourly  rates  from  Table  1) 


82.00 
43.00 


(FR  Doc.  C3-13679  Filed  6-12-03;  8:45  am] 

BILLING  CODE  150S-01-O 


«    F=l 


Friday, 
June  13,  2003 


Part  n 

Federal  Retirement 
Thrift  Investment 
Board 

5  CFR  Part  I6OO  et  aL 
Thrift  Savings  Plan — Employee 
Investments,  Participant's  Choices,  and 
Miscellaneous  Amendments;  Interim  Rule 


35492 


Federal  Register/ Vol.  68,  No.  114 /Friday,  June  13,  2003 /Rules  and  Regulations 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

5  CFR  Parts  1600. 1601, 1603. 1604, 
1605. 1606. 1640. 1645, 1650. 1651, 
1653. 1655, 1690 

Employee  Elections  To  Contribute  to 
the  Thrift  Savings  Plan,  Participants' 
Choices  of  Investment  Funds,  Vesting. 
Uniformed  Services  Accounts, 
Correction  of  Administrative  Errors, 
Lost  Earnings  Attributable  to 
Employing  Agency  Errors,  Participant 
Statements,  Calculation  of  Share 
Prices,  Methods  of  Withdrawing  Funds 
From  the  Thrift  Savings  Plan,  Death 
Benefits,  Domestic  Relations  Orders 
Affecting  Thrift  Savings  Plan 
Accounts,  Loans,  Miscellaneous 

AGENCY:  Federal  Retirement  Thrift 
Investment  Board. 

ACTION:  Interim  rule,  with  request  for 
comments. 

SUMMARY:  The  Executive  Director  of  the 
Federal  Retirement  Thrift  Investment 
Board  (Board)  is  amending  the  Board's 
regulations  to  reflect  the  processes  and 
terminology  of  the  Thrift  Savings  Plan's 
(TSP)  new  record  Iceeping  system,  to 
codify  several  policy  decisions  related 
to  the  implementation  of  this  new 
system,  to  permit  the  making  of  catch- 
up contributions  by  TSP  participants 
who  are  age  50  and  over,  and  to  add 
new  methods  of  post-employment 
withdrawals.  This  rule  also  will  allow 
participants  more  options  and  greatei 
flexibility  with  which  to  manage  their 
TSP  accounts. 

EFFECTIVE  DATE:  This  interim  rule  is 
effective  June  13,  2003. 

ADDRESSES:  Comments  may  be  sent  to: 
Elizabeth  S.  Woodruff,  General  Counsel, 
Federal  Retirement  Thrift  Investment 
Board,  1250  H  Street.  NW..  Washington, 
DC  20005.  The  Boards  FAX  is  (202) 
942-1676. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Forrest  on  (202)  942-1659.  or 
Merritt  A.  Willing  on  (202)  942-1666. 
SUPPt.EMENTARY  INFORMATION:  The  Board 
administers  the  TSP,  which  was 
established  by  the  Federal  Employees' 
Retirement  System  Act  of  1986 
(FERSA),  Public  Law  99-335,  100  Stat. 
514.  The  TSP  provisions  of  FERSA  have 
been  codified,  as  amended,  largely  at  5 
U.S.C.  8351  and  8401-8479.  The  TSP  is 
a  tax-deferred  retirement  savings  plan 
for  Federal  civilian  employees  and 
members  of  the  uniformed  services, 
which  is  similar  to  cash  or  deferred 
arrangements  established  under  section 
401  (k)  of  the  Internal  Revenue  Code  (26 
U.S.C.  401  (k)).  Sums  in  a  TSP 


participant's  account  are  held  in  trust 
for  the  participant.     

Congress  amended  FERSA  in  1996  by 
enacting  the  Thrift  Savings  Plan  Act  of 
1996,  Public  Law  104-208,  110  Stat. 
3009,  which  permitted  the  Executive 
Director  to  offer,  among  other  things, 
new  withdrawal  options  to  TSP 
participants.  In  order  to  accommodate 
these  new  withdrawal  options  and  to 
make  a  number  of  benefits  arising  from 
recent  technological  advances  available 
to  TSP  participants,  the  Board 
redesigned  its  record  keeping  system. 

Thus,  the  Executive  Director  is 
amending  the  TSP  regulations  that  will 
be  affected  by  the  implementation  of  the 
new  record  keeping  system.  As 
explained  below,  the  final  rule  also 
adopts  uniform  definitions,  eliminates 
obsolete  regulations,  and  reorganizes 
various  sections  of  the  regulations  to 
make  them  more  easily  understood. 

The  Board  published  these 
regulations  in  proposed  form  in  the 
Federal  Register  (67  FR  42856)  on  Jime 
25,  2002.  The  Board  received  no 
comment  on  the  proposed  rule. 

After  the  Board  published  the 
proposed  regulations.  Congress 
amended  FERSA  to  permit  participants 
who  are  age  50  and  older  to  make 
supplemental  contributions  to  the  TSP 
called  "catch-up"  contributions.  See 
Federal  Thrift  Savings  Plan  Catch-up 
Contributions  Act,  Public  Law  107-304, 
116  Stat.  2363  (November  27.  2002).  The 
Board  will  offer  qualified  participants 
the  opportunity  to  make  these  catch-up 
contributions  in  the  second  half  of  2003. 
Therefore,  on  April  4.  2003.  the  Board 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  (68 
FR  16449),  proposing  to  amend  the 
Board's  regulations  to  permit  these 
contributions.  The  April  4  notice  also 
proposed  additional  changes  to  the 
Board's  regulations  to  accommodate  the 
operation  of  the  new  record  keeping 
system.  The  Board  received  no  comment 
on  this  notice. 

Accordingly,  the  Board  is  adopting 
the  June  25,  2002.  proposed  rule  as  an 
interim  rule  with  a  few  substantive 
revisions,  which  are  described  below. 

Catch-Up  Contributtons 

The  Federal  Thrift  Savings  Plan 
Catch-up  Contributions  Act  amended  5 
U.S.C.  8351(b).  8432(a).  and  8440f(a)  to 
authorized  TSP  participants  who  are  age 
50  or  older  to  make  additional  TSP 
contributions.  These  additional 
contributions  exceed  the  amoimt  the 
participant  could  otherwise  make  by 
law  and  are  known  as  "catch-up 
contributions."  Congress"  initial  reason 
for  permitting  these  contributions  was 
to  allow  participants  to  catch  up  for 


years  when  they  were  not  employed, 
took  time  away  from  work  to  raise  a       '^ 
family,  or  were  otherwise  unable  to 
contribute  their  retirement  plans. 
Congress  later  decided  to  allow  anyone 
age  50  or  over  to  make  these 
contributions,  but,  nevertheless, 
retained  the  name  "catch-up."  Thus, 
"catch-up"  contributions  are 
supplemental  contributions  from 
taxable  basic  pay  made  by  TSP 
participants  who  are  age  50  and  over. 
These  contributions  exceed  the 
maximum  that  a  participant  could  make 
by  law.  This  interim  rule  adds  a  new 
paragraph  (b)  to  §  1600.22  to  explain 
how  eligible  participants  can  make 
these  catch-up  contributions. 

Specifically,  a  participant  is  eligible 
to  make  catch-up  contributions  as  long 
as  he  or  she  is:  (1)  At  least  50  years  of 
age  during  the  calendar  year  (even  if  the 
participant's  birthday  is  December  31,  of 
that  year);  and  (2)  currently  contributing 
the  maximum  amount  allowed 
according  to  the  TSP  percentage  of  basic 
pay  limitations,  or  the  Internal  Revenue 
Code  elective  deferral  limit. 

In  addition,  under  5  U.S.C.  8351(b), 
8432(a)  and  8440f(a),  TSP  catch-up 
contributions  must  be  made  from  basic 
pay.  Therefore,  members  of  the 
uniformed  services  may  not  make  catch- 
up contributions  from  special,  bonus,  or 
incentive  pay.  In  addition.  TSP  catch-up 
contributions  must  comply  with  section 
414(v)  of  the  Internal  Revenue  Code  (26 
U.S.C.  414(v)).  which  requires  catch-up 
contributions  to  be  elective  deferrals. 
Because  elective  deferrals  are,  by 
definition,  made  from  taxable  pay,  the 
law  also  does  not  allow  members  of  the 
imiformed  services  to  make  catch-up 
contributions  from  tax-exempt  basic  pay 
(for  example,  from  the  basic  pay  that  is 
fully  exempt  due  to  service  in  a  combat 
zone).  Finally,  catch-up  contributions 
are  not  eligible  for  agency  matching 
contributions.  See  5  U.S.C.  8432(c)(2); 
37  U.S.C.  211(d). 

Breakage 

The  TSP  will  credit  late  contributions, 
and  in  some  cases  makeup 
contributions,  with  the  investment  gains 
and  losses  they  would  have  earned  had 
the  contributions  been  timely  made.  The 
loss  incurred  or  the  gain  realized  on  late 
or  makeup  contributions  is  called 
"breakage."  The  proposed  rule  explains 
how  breakage  will  be  computed  after 
implementation  of  the  new  record 
keeping  system,  with  one  exception. 

Specifically,  the  proposed  rule  states 
that  late  contributions  (and  some 
makeup  contributions]  will  be  credited 
with  breakage  based  on  the  contribution 
allocation  for  the  participant's  account 
at  the  time  the  contributions  should 
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have  been  made.  However,  when  the 
new  record  keeping  system  is 
implemented,  it  will  contain  only  three 
and  one-half  years  of  converted 
contribution  allocation  history  and 
contribution  records  for  each 
participant.  Therefore,  if  the  TSP 
corrects  an  error  that  occiured  more 
than  three  years  before  implementation 
of  the  new  system,  the  TSP  will 
compute  breakage  based  on  a  calculated 
rate  of  ihvestment  return  derived  by  the 
record  keeping  system,  instead  of  basing 
breakage  on  the  participant's 
contribution  allocation  as  of  the  time  of 
the  error.  The  calculated  rate  of  return 
will  be  either  the  Government  Securities 
Investment  Fund  (G  Fund)  rate,  or  the 
average  of  the  rates  of  retiuu  for  all  of 
the  TSP  investment  funds,  whichever 
rate  is  greater.  The  interim  rule  codifies 
this  procedure  in  §  1605.2  and 
§1605.13. 

In  addition,  because  the  TSP  will  not 
have  a  record  of  the  participant's 
contribution  history  before  January  1 , 
2000,  it  will  be  unable  to  determine  the 
actual  present  value  of  an  erroneous 
contribution  made  to  a  participant's 
account  before  January  1,  2000. 
Therefore,  as  explained  in  interim 
§  1605.12  and  §  1605.14,  the  TSP  will 
not  process  an  agency-submitted 
negative  adjustment  to  remove 
erroneous  contributions  from  a 
participant's  account  if  the 
contributions  were  made  before  January 
1.2000. 

Agency  Submission  of  Contribution  and 
Loan  Pajrments 

Employing  agencies  are  required  to 
submit  contributions  and  loan  payments 
to  the  TSP  record  keeper  within  30  days 
after  the  pay  date  associated  with  their 
submissions.  Contributions  and  loan 
payments  submitted  beyond  the  30-day 
period  are  subject  to  lost  earnings. 
Proposed  §  1605.15(c)  contemplated 
reducing  that  time  period  to  2  days. 
However,  §  1605.15(c)  of  the  interim 
rule  retains  the  30-day  period;  therefore, 
contributions  and  loan  payments 
submitted  more  than  30  days  after  the 
pay  date  associated  with  the  agency's 
submission  will  be  subject  to  breakage. 

Hardship  In-Service  Withdrawals 

Under  5  U.S.C.  8433(h)(1)(B).  a 
participant  who  is  still  employed  by  the 
Federal  Government  can  obtain  a 
financial  hardship  withdrawal  bom  the 
TSP  to  meet  certain  specified  financial 
obligations.  Hardship  withdrawals  are 
governed  by  5  CFR  part  1650.  The 
regulations  in  effect  under  the  old 
record  keeping  system  required  a 
participant  to  dociunent  income  and 
expenses  on  a  hardship  withdrawal 


application,  which  the  TSP  woidd  use 
to  calculate  how  much  the  participant 
could  withdraw  from  his  or  her  account. 
This  procedure  was  retained  by 
proposed  §§  1650.32  and  1650.42. 
However,  interim  §§  1650.32  and 
1650.42  require  the  participant  to 
perform  the  calculation  with  the  use  of 
a  worksheet  provided  with  the  hardship 
withdrawal  application,  and  to  request 
a  withdrawal  amount  based  on  that 
calculation. 

Death  Benefits 

If  the  TSP  learns  that  a  separated 
participant  died  after  making  a 
withdrawal  request,  the  TSP  will  not 
process  the  withdrawal.  Instead,  the 
TSP  will  pay  the  funds  as  a  death 
benefit  according  to  the  order  of 
precedence  found  at  5  U.S.C.  8424(d).  If 
the  participant  chose  to  withdraw  his  or 
her  account  as  a  joint  life  annuity  or  an 
annuity  with  a  refund  or  10-year  option, 
the  TSP  will  pay  the  account  to  the  joint 
annuitant  or  to  the  beneficiary  or 
beneficiaries  of  the  annuity  as 
designated  by  the  participant. 

The  TSP  considered  a  change  to  this 
process  in  the  proposed  rule. 
Specifically,  proposed  §  1651.2(b)  and 
(c)  stated  that  the  TSP  would  give  effect 
to  a  participant's  withdrawal  request  in 
limited  circumstances.  The  Board  has 
decided  to  retain  the  current  policy 
because  of  issues  regarding  the 
negotiability  of  a  payment  made  to  a 
deceased  participant. 

TSP  Loans 

This  interim  rule  codifies  two  new 
loan  processes  not  discussed  in  the 
proposed  rule.  Under  the  old  record 
keeping  system,  if  a  participant  missed 
TSP  loan  payments,  but  resiuned  the 
payments  within  90  days  of  the  first 
missed  pa5mient.  the  missed  payments 
would  be  added  to  the  end  of  the 
participant's  loan  term.  If  the 
participant  resumed  making  loan 
payments  more  than  90  days  after  the 
first  missed  payment,  the  participant 
was  required  to  reamortize  the  loan. 

Proposed  §  1655.14re)  stated  that  a 
participant  who  missed  loan  payments 
would  be  required  to  make  up  that 
missed  payment  by  the  end  of  the  next 
calendar  quarter,  or  the  TSP  would 
declare  the  loan  a  taxable  distribution. 
Proposed  §  1655.14(f)  also  provided  that 
interest  would  not  accrue  on  a  missed 
loan  payment,  as  long  as  the  participant 
made  up  the  payment  within  a  sf>ecified 
time. 

Section  1655.14(e)  of  the  interim  rule 
instead  requires  a  participant  to  become 
current  in  his  or  her  loan  by  making  up 
all  missed  payments  by  the  end  of  the 
next  calendar  quarter  (even  those 


payments  missed  in  the  second  calendar 
quarter).  In  addition,  interim 
§  1655.14(f)  provides  that  interest  will 
accrue  on  all  missed  loan  payments 
from  the  time  they  were  due. 

Funfis  Returned  to  the  TSP  as 
Undeliverable 

This  TSP  is  adopting  new  procedures 
for  the  processing  of  funds  that  are 
disbursed  fitim  the  TSP  but  retxuned  as 
imdeliverable.  The  new  procedures  are 
codified  by  the  interim  rule  at  §  1650.5 
(regarding  withdrawals).  §  1651.14(g) 
(court  ordered  payments),  §  1653. 5(k) 
(death  benefits),  and  §  1655.13(e)  and 
§  1655.14(b)  (loans).  If  a  withdrawal,  a 
refunded  loan  overpayment,  court- 
ordered  payment,  or  death  benefit 
payment  is  retiuned  to  the  TSP  as 
imdeliverable.  the  TSP  will  attempt  to 
locate  the  participant  or  payee  in  order 
to  reissue  the  funds.  If  the  TSP  cannot 
locate  the  participant  or  payee  within  60 
days,  the  funds  will  be  forfeited  to  the 
TSP.  The  participant  or  payee  may 
reclaim  the  funds,  but  investment 
earnings  will  not  accrue  on  them  after 
they  are  first  disbursed  from  the  TSP.  In 
the  case  of  a  returned  loan 
disbursement,  the  TSP  will  use  the 
returned  proceeds  to  repay  the 
participant's  loan  if  the  TSP  is  unable  to 
locate  the  participant  and  reissue  the 
loan. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
They  will  affect  only  employees  and 
former  employees  of  the  Federal 
Government. 

Paperwork  Reduction  Act 

1  certify  that  these  regulations  do  not 
require  additional  reporting  under  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980. 

Unfunded  Mandates  Reform  Act  of 
1995 

Piu-suant  to  the  Unfunded  Mandates 
Reform  Act  of  1995,  Public  Law  104-4, 
section  201,  109  Stat.  48,  64,  the  effects 
of  this  regulation  on  state,  local,  and 
tribal  governments  and  the  private 
sector  have  been  assessed.  "This 
regulation  will  not  compel' the 
expenditure  in  any  one  year  of  $100 
million  or  more  by  state,  local,  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector.  Therefore,  a 
statement  imder  section  202,  109  Stat. 
48,  64-65,  is  not  required. 
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Submission  to  Congress  and  the 
General  Accounting  OflBce 

Pursuant  to  5  U.S.C.  801(a)(1)(A),  the 
Board  submitted  a  report  containing 
these  rules  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  These  rules  are 
not  major  rules  as  defined  at  5  U.S.C. 
804(2). 

Waiver  of  30-Day  Delay  of  Effective 
Date 

Pursuant  to  5  U.S.C.  553(d)(3l,  I  find 
good  cause  for  making  this  interim  rule 
effective  in  less  than  30  days.  This  rule 
explains  the  processes  of  the  new  TSP 
record  keeping  system  and  codifies 
policy  decisions  made  in  connection 
with  its  development.  It  was  impossible 
to  establish  in  advance  an  effective  date 
for  this  rule  because  it  was  impossible 
to  predict  the  implementation  date  of 
the  new  system  until  it  was  imminent. 
However,  because  the  new  system 
replaced  the  old  system,  the  Board's 
regulations  must  be  amended  to 
accurately  describe  the  TSP  processes  to 
participants,  beneficiaries,  agencies  and 
the  uniformed  services.  Therefore,  the 
Board  has  decided  to  make  this  rule 
effective  immediately,  on  an  interim 
basis,  and  to  request  comments  fi'om 
interested  parties. 

List  of  Subjects 

5  CFR  Parts  1600,  1601.  1603.  1606, 
1645.  1650.  1651,  1653,  1690 

Employee  benefit  plans.  Government 
employees,  Pensions,  Retirement. 

5  CFR  Parts  1604.  1655 

Employee  benefit  plans.  Government 
employees.  Military  personnel, 
Pensions,  Retirement. 

5  CFR  Part  1605 

Administrative  practice  and 
procedure.  Employee  benefit  plans. 
Government  employees,  Pensions, 
Retirement. 

5  CFR  Part  1640 

Employee  benefit  plans.  Government 
employees.  Pensions.  Reporting  and 
recordkeeping  requirements. 
Retirement. 

Gary  A.  Amelio, 

Executive  Director,  Federal  Retirement  Thrift 
Investment  Board. 

■  For  the  reasons  set  out  in  the  preamble, 
the  Executive  Director  of  the  Federal 
Retirement  Thrift  Investment  Board 
amends  5  CFR  chapter  VI  as  follows: 


PART  1600— EMPLOYEE  ELECTIONS 
TO  CONTRIBUTE  TO  THE  THRIFT 
SAVINGS  PLAN 

■  1.  The  authority  citation  for  part  1600 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  8351.  8432(a), 
8432(b)(1)(A).  8432(j),  8474(b)(5)  and  (c)(1). 

■  2.  Section  1600.1  is  revised  to  read  as 
follows: 

§1600.1    DefinitiDns. 

Definitions  generally  applicable  to  the 
Thrift  Savings  Plan  are  set  forth  at  5 
CFR  1690.1. 

■  3.  Section  1600.11  is  amended  by 
revising  paragraph  (a),  introductory  text, 
to  read  as  follows: 

S 1 600.1 1    Types  of  elections. 

(a)  Contribution  elections.  A 
contribution  election  must  be  made 
pursuant  to  §  1600.14  and  includes  the 
following  types  of  elections: 

***** 

■  4.  Section  1600.12  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read  as 
follows: 

§  1 600. 1 2    Period  for  making  contribution 
elections. 

(a)  Participation  upon  initial 
appointment  or  reappointment.  An 
employee  appointed,  or  reappointed 
following  a  separation  from  Government 
service,  to  a  position  covered  by  FERS 
or  CSRS  may  make  a  TSP  contribution 
election  within  60  days  after  the 
effective  date  of  the  appointment. 

(b)  Open  season  elections.  Any 
employee  may  make  a  contribution 
election  during  an  open  season.  Each 
year,  an  open  season  will  begin  on  April 
15  and  will  end  on  June  30;  a  second 
open  season  will  begin  on  October  15 
and  end  on  December  31.  If  the  last  day 
of  an  open  season  falls  on  a  Saturday, 
Sunday,  or  legal  holiday,  the  open 
season  will  be  extended  through  the  end 
of  the  next  business  day. 
***** 

■  5.  Section  1600.13  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 600.1 3    Effective  dates  of  contriiiution 
elections. 

(a)  Participation  upon  initial 
appointment  or  reappointment.  TSP 
contribution  elections  made  pursuant  to 
§  16po.  12(a)  will  become  effective  no 
later  than  the  first  full  pay  period  after 
the  election  is  received  by  the 
employing  agency  or  uniformed  service. 
***** 

■  6.  Section  1600.14  is  amended  by 
revising  paragraphs  (a),  (b)  introductory 
text,  and  (b)(1)  to  read  as  follows: 


S  1600.14    Metttod  of  etoction. 

(a)  A  participant  must  submit  a 
contribution  election  to  his  or  her 
employing  agency.  Employees  may  use 
either  the  paper  "TSP  election  form  (i.e., 
Form  TSP-1 ,  TSP-l-C,  TSP-U-1 ,  or 
TSP-U-1-C)  or,  if  available  from  their 
employing  agency,  electronic  media  to 
make  an  election.  If  an  electronic 
medium  is  used,  all  relevant  elements 
contained  on  the  paper  form  must  be 
included  in  the  electronic  medium.  i 

(b)  A  contribution  election  must: 

(1)  Be  completed  in  accordance  with 
the  instructions  on  the  form,  if  a  paper 
form  is  used; 
***** 

■  7.  Section  1600.22  is  revised  to  read  as 
follows: 

§  1 600.22    Rtaximum  contributions. 

(a)  Regular  employee  contributions. 
The  amoimt  a  participant  can  contribute 
to  the  TSP  under  this  paragraph  is 
subject  to  the  Internal  Revenue  Code 
(I.R.C.)  limitations  described  in 
paragraphs  (a)(3)  and  (4)  of  this  section. 

(1)  FERS  percentage  limit.  The 
maximiun  employee  contribution  from 
basic  pay  for  a  FERS  participant  for 
December  2002  through  November  2003 
is  13  percent  per  pay  period.  The 
maximum  contribution  will  increase 
one  percentage  point  in  December  of 
each  year  imtil  December  2005,  after 
which  the  percentage  of  basic  pay  limit 
will  not  apply  and  the  maximum 
contribution  will  be  limited  only  as 
provided  in  paragraphs  (a)(2)  and  (3)  of 
this  section. 

(2)  CSRS  and  uniformed  services 
percentage  limit.  The  maximum 
employee  contribution  from  basic  pay 
for  a  CSRS  or  uniformed  services 
participant  for  December  2002  through 
November  2003  is  8  percent  per  pay 
period.  The  maximum  contribution  will 
increase  one  percent  in  December  of 
each  year  until  December  2005,  after 
which  the  percentage  of  basic  pay  limit 
will  not  apply  and  the  maximum 
contribution  will  be  limited  only  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section. 

(3)  I.R.C.  limit  on  elective  deferrals. 
Section  402(g)  of  the  I.R.C.  (26  U.S.C. 
402(g))  places  a  dollar  limit  on  the 
amount  an  employee  may  save  on  a  tax- 
deferred  basis  through  regular 
contributions  to  the  TSP.  The  TSP  will 
not  accept  any  regular  employee 
contributions  that  exceed  this  limit.  If  a 
participant  contributes  to  the  TSP  and 
another  plan,  and  the  combined 
contributions  exceed  the  section  402(g) 
limit,  he  or  she  may  request  a  refund  of 
employee  contributions  from  the  TSP  to 
coiiform  to  the  limit. 
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(4)  I.R.C.  limit  on  contributions  to 
qualified  plans.  Section  415(c)  of  the 
I.R.C.  (26  U.S.C.  415(c))  also  places  a 
limit  on  the  amount  an  employee  may 
save  on  a  teix-deferred  basis  through  the 
TSP.  Regular  employee  contributions 
and  employer  contributions  made  to  the 
TSP  v«ll  be  restricted  to  the  I.R.C. 
section  415(c)  limit.  No  regular 
employee  contributions  may  be  made  to 
the  TSP  for  any  year  to  the  extent  that 
the  sum  of  the  regular  employee 
contributions  and  the  employer 
contributions  for  the  year  will  exceed 
the  section  415(c)  limit. 

(b)  Catch-up  contributions.  (1)  A 
participant  may  make  tax-deferred 
catch-up  contributions  from  basic  pay  at 
any  time  during  the  calendar  year  if  he 
or  she: 

(i)  Is  at  least  age  50  by  the  end  of  the 
calendar  year;  and 

(ii)  Is  making  regular  TSP 
contributions  at  either  the  maximum 
TSP  contribution  percentage  or  a  dollar 
amoimt  that  will  result  in  reaching  the 
Internal  Revenue  Code  elective  deferral 
limit  by  the  end  of  the  year. 

(2)  Elections  to  make  catch-up 
contributions  shall  be  separate  from  the 
participant's  regular  contribution 
election. 

(3)  A  participant  who  has  both  a 
civilian  and  a  luiiformed  services 
account  can  make  catch-up 
contributions  to  both  accounts,  as  long 
as  he  or  she  does  not  exceed  the  limit 
for  the  year. 

(4)  Catch-up  contributions  are  not 
eligible  for  matching  contributions. 
■  8.  Section  1600.32  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

§  1 600.32    Methods  for  transferring  eligible 
rollover  distribution  to  TSP. 

***** 

(b)*   *   * 

(3)  The  participant  must  submit  the 
completed  Form  TSP-60  or  TSP-U-60, 
together  with  a  certified  check,  cashier's 
check,  cashier's  draft,  money  order, 
treasurer's  check  from  a  credit  union,  or 
personal  check,  made  out  to  the  "Thrift 
Savings  Plan,"  for  the  entire  amount  of 
the  rollover.  A  participant  may  roll  over 
the  full  amount  of  the  distribution  by 
making  up,  from  his  or  her  ovkrn  funds, 
the  amount  that  was  withheld  from  the 
distribution  for  the  payment  of  Federal 
taxes. 


PART  1601— PARTiaPANTS' 
CHOICES  OF  INVESTMENT  FUNDS 

■  9.  The  authority  citation  for  part  1601 
continues  to  read  as  follows: 


Authority:  5  U.S.C.  8351,  8438.  8474(b)(5) 
and  (c)(1). 

Subpart  A— General 

■  10.  Section  1601.1  is  revised  to  read  as 
follows: 

§1601.1     Definitions. 

(a)  Definitions  generally  applicable  to 
the  Thrift  Savings  Plan  are  set  forth  at 

5  CFR  1690.1. 

(b)  As  used  in  this  part: 
Acknowledgment  of  risk  means  an 

acknowledgment  that  any  investment  in 
the  F  Fund,  C  Fund,  S  Fund,  or  I  Fund 
is  piade  at  the  participant's  risk,  that  the 
participant  is  not  protected  by  the 
United  States  Govenunent  or  the  Board 
against  any  loss  on  the  investment,  and 
.that  neither  the  United  States 
Government  nor  the  Board  guarantees 
any  return  on  the  investment. 

■  11.  Subparts  B  and  C  are  revised  to 
re^d  as  follows: 

Subpart  B — Investing  Future  Deposits 

Sec. 

1601.11  Applicability 

1601.12  Investing  future  deposits  in  the 
TSP  investment  funds. 

1601.13  Elections. 

Subpart  C— Redistributing  Participants' 
Existing  Account  Balances  (Interfund 
Transfers) 

1601.21  Applicability. 

1601.22  Methods  of  requesting  an  interfund 
transfer. 

Subpart  B— Investing  Future  Deposits 

§1601.11    Applicability. 

This  subpart  applies  only  to  the 
investment  of  future  deposits  to  the 
TSP's  investment  funds,  including 
contributions,  loan  payments,  and 
transfers  or  rollovers  from  traditional 
IRAs  and  eligible  employer  plans;  it 
does  not  apply  to  redistributing 
participants'  existing  account  balances 
among  the  investment  fimds,  which  is 
covered  in  subpart  C  of  this  part. 

§  1601.12    Investing  future  deposits  in  ttie 
TSP  investment  funds. 

(a)  Allocation.  Future  deposits  in  the 
TSP,  including  contributions,  loan 
pajnnents,  and  transfers  or  rollovers 
from  traditional  IRAs  and  eligible 
employer  plans,  will  be  allocated  among 
the  investment  funds  based  on  the  most 
recent  contribution  allocation  on  file  for 
the  participant. 

(b)  Investment  fund  availability.  All 
participants  may  elect  to  invest  all  or 
any  portion  of  their  deposits  in  any  of 
the  "TSP's  five  investment  funds. 

§1601.13    Elections. 

(a)  Contribution  allocation.  Each 
participant  may  indicate  his  or  her 


choice  of  investment  funds  for  the 
allocation  of  future  deposits  by  using 
the  TSP  Web  site  or  the  ThriftLine,  or 
by  completing  Form  TSP-50  (for 
civilians)  or  Form  TSP-U-50  (for 
imiformed  services).  Investment 
Allocation.  The  following  rules  apply  to 
contribution  allocations: 

(1)  Contribution  allocations  must  be 
made  in  one  percent  increments.  The 
sum  of  the  percentages  elected  for  all  of 
the  investment  funds  must  equal  100 
percent; 

(2)  The  percentage  elected  by  a 
participant  for  investment  of  future 
deposits  in  an  investment  fund  will  be 
applied  to  all  soiux;es  of  contributions 
and  transfers  (or  rollovers)  bom 
traditional  IRAs  and  eligible  employer 
plans.  A  participant  may  not  make 
different  percentage  elections  for 
different  sources  of  contributions; 

(3)  A  participant  who  elects  for  the 
first  time  to  invest  in  the  F  Fund,  C 
Fund,  S  Fimd,  or  I  Fund  must  execute 
an  acknowledgment  of  risk  in 
accordance  with  §  1601.33.  In  addition, 
a  participant  who,  before  June  2003,  has 
only  acknowledged  the  risk  of  investing 
in  the  F  Fund  or  C  Fund  must  execute  • 
an  acknowledgment  of  risk  in 
accordance  with  §  1601.33  before 
making  any  new  election  to  invest  in  the 
F  Fund,  C  Fund,  S  Fund,  or  I  Fund; 

(4)  All  deposits  made  on  behalf  of  a 
participant  who  does  not  have  a 
contribution  allocation  in  effect  will  be 
invested  in  the  G  Fund;  and 

(5)  Once  a  contribution  allocation 
becomes  effective,  it  remains  in  effect 
until  it  is  superseded  by  a  subsequent 
contribution  allocation.  If  a  separated 
participant  is  rehired  and  had  not 
withdrawn  his  or  her  entire  TSP 
account,  the  participant's  last 
contribution  allocation  before 
separation  from  service  will  be  effective 
imtil  a  new  allocation  is  made. 

(b)  Effect  of  rejection  of  contribution 
allocation.  If  a  contribution  allocation 
on  a  Form  TSP-50  or  Form  TSP-U-50 
is  found  to  be  ineffective  pursuant  to 

§  1601.34,  the  attempted  allocation  will 
have  no  effect.  The  TSP  will  provide  the 
participant  with  a  written  statement  of 
the  reason  the  transaction  was  rejected. 

(c)  Contribution  elections.  A 
participant  may  designate  the  amount  of 
employee  contributions  he  or  she 
wishes  to  make  to  the  TSP  or  may  stop 
contributions  only  in  accordance  with  5 
CFR  part  1600. 
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Subpart  C— Redistributing 
Participants'  Existing  Account 
Baiances  (Interfund  Transfers) 

§1601.21    Applicability. 

This  subpart  applies  only  to  interfund 
transfers,  which  involve  redistributing 
participants'  existing  account  balances 
among  the  TSP's  investment  funds;  it 
does  not  apply  to  the  investment  of 
future  deposits,  which  is  covered  in 
subpart  B  of  this  part. 

§  1601 .22    Methods  of  requesting  an 
interfund  transfer. 

(a)  Participants  may  make  an 
interfund  transfer  using  the  TSP  Web 
site  or  the  ThriftLine,  or  by  completing 
a  Form  TSP-50  pr  Form  TSP-U-50, 
Investment  Allocation.  The  following 
rules  apply  to  an  interfund  transfer 
request: 

(1)  Interfund  transfer  requests  must  be 
made  in  whole  percentages  (one  percent 
increments).  The  sum  of  the  percentages 
elected  for  all  of  the  investment  funds 
must  equal  100  percent. 

(2)  The  percentages  elected  by  the 
participant  will  be  applied  to  the 
balances  in  each  source  of  contributions 
and  to  both  tax-deferred  and  tax-exempt 
balances  on  the  effective  date  of  the 
interfund  transfer. 

(3)  Any  participant  who  elects  to 
invest  in  the  F  Fund,  C  Fund,  S  Fund, 
or  I  Fund  for  the  first  time  must  execute 
an  acknowledgment  of  risk  in 
accordance  with  §  1601.33.  In  addition, 
a  participant  who.  before  June  2003,  has 
only  acknowledged  the  risk  of  investing 
in  the  F  Fund  or  C  Fund,  must  execute 
an  acknowledgment  of  risk  in 
accordance  with  §  1601.33  before 
making  any  new  election  to  invest  in  the 
F  Fund,  C  Fund,  S  Fund,  or  I  Fund. 

(b)  An  interfund  transfer  request  has 
no  effect  on  deposits  made  after  the 
effective  date  of  the  interfund  transfer 
request;  subsequent  deposits  will 
continue  to  be  allocated  among  the 
investment  funds  in  accordance  with 
the  participant's  contribution  allocation 
made  under  subpart  B  of  this  part. 

(c)  If  an  interfund  transfer  on  a  Form 
TSP-50  or  Form  TSP-U-50  is  found  to 
be  invalid  pursuant  to  §  1601.34.  the 
purported  transfer  will  not  be  made. 
The  TSP  will  provide  the  participant 
with  a  written  statement  of  the  reason 
the  transaction  was  rejected. 

Sulipart  D — Contribution  Aiiocations 
and  interfund  Transfer  Requests 

■  12.  Section  1601.32  is  revised  to  read 
as  follows: 

§1601.32    Timing  and  posting  dates. 

(a)  Posting  dates.  (1)  A  contribution 
allocation  or  an  interfund  transfer 


entered  into  the  TSP  record  keeping 
system  by  a  participant  who  uses  the 
TSP  Web  site  or  the  ThriftLine,  or  by  a 
TSP  Service  Office  participant  service 
representative  at  the  participant's 
request,  at  or  before  11  a.m.  central  time 
of  any  business  day,  will  ordinarily  be 
posted  that  business  day.  A  contribution 
allocation  or  an  interfund  transfer 
request  made  on  the  TSP  Web  site,  the 
ThriftLine,  or  with  a  TSPSO  participant 
service  representative,  after  1 1  a.m. 
central  time  of  any  business  day  will 
ordinarily  be  posted  on  the  next 
business  day. 

(2)  A  contribution  allocation  or  an 
interfund  transfer  request  made  on  the 
TSP  Web  site  or  the  ThriftLine  on  a  non- 
business day  will  ordinarily  be  posted    . 
on  the  next  business  day. 

(3)  A  contribution  allocation  or  an 
interfund  transfer  request  made  on  Form 
TSP-50  or  Form  TSP-U-50  will 
ordinarily  be  posted  under  the  rules  in 
paragraph  (a)(1)  of  this  section,  based  on 
when  the  form  is  entered  into  the  TSP 
system  by  the  TSP  record  keeper.  The 
TSP  record  keeper  ordinarily  enters 
such  forms  into  the  system  within  24 
hours  of  their  receipt. 

(4)  In  most  cases,  the  share  price(s) 
applied  to  an  interfund  transfer  request 
is  the  value  of  the  shares  on  the  date  the 
relevant  transaction  is  posted.  In  some 
circumstances,  such  as  error  correction, 
the  share  price(s)  for  an  earlier  date  will 
be  used. 

(b)  Limit.  There  is  no  limit  on  the 
number  of  contribution  allocations  or 
interfund  transfer  requests  that  may  be 
made  by  a  participant. 

(c)  Multiple  contribution  allocations 
or  interfund  transfer  requests.  (1)  If  two 
or  more  contribution  allocations  or  two 
or  more  interfund  transfer  requests  are 
received  for  a  participant  and  would  be 
posted  on  the  same  day,  the  following 
rules  will  apply: 

(i)  If  one  or  more  of  the  contribution 
allocations  or  interfund  transfer  requests 
are  submitted  through  the  Web  site  or 
the  ThriftLine  and  one  or  more  are  made 
on  Form  TSP-50  or  Form  TSP-U-50 
and  would  be  posted  on  the  same  day, 
only  the  latest  contribution  allocation  or 
interfund  transfer  request  made  through 
the  Web  site  or  the  ThriftLine  will  be 
posted. 

(ii)  If  one  or  more  of  the  contribution 
allocations  or  interfund  transfer  requests 
are  made  through  the  TSP  Web  site  or 
the  ThriftLine,  only  the  contribution 
allocation  or  interfund  transfer  request 
entered  at  the  latest  time  will  be  posted. 

(iii)  If  the  contribution  allocations  or 
interfund  transfer  requests  are 
submitted  using  Form  TSP-50  or  Form 
TSP-U-50,  the  forms  will  be  posted  in 


the  order  the  TSP  record  keeper  receives 
them. 

(2)  For  purposes  of  determining  the 
date  and  time  of  a  contribution 
allocation  or  an  interfund  transfer 
request  in  applying  the  rules  of  this 
paragraph  (c),  the  following  rules  apply: 

(i)  The  date  and  time  of  a  contribution 
allocation  or  interfund  transfer  request 
made  through  the  TSP  Web  site  or  the 
ThriftLine  is  the  date  and  time  the 
participant  confirms  the  percentages. 

(ii)  Central  time  is  usea  for 
determining  the  date  and  time  on  which 
a  transaction  is  entered  and  confirmed 
through  the  TSP  Web  site  or  the 
ThriftLine. 

(d)  Cancellation  of  contribution 
allocation  or  interfund  transfer  request. 
(1)  A  contribution  allocation  or  an 
interfund  transfer  request  may  be 
cancelled  through  the  TSP  Web  site  or 
the  ThriftLine,  through  written 
correspondence,  or  by  contacting  a 
participant  service  representative. 

(2)  A  contribution  allocation  or  an 
interfund  transfer  request  may  be 
cancelled  by  entering  the  cancellation 
on  the  TSP  Web  site  or  the  ThriftLine 
only  up  to  the  deadline,  described  in 
paragraph  (a)  of  this  section,  which 
applies  to  the  original  request.  If  a 
change  or  cancellation  is  received  after 
the  deadline,  the  original  request  will  be 
processed  as  scheduled.  Any 
subsequent  request  will  then  be 
processed  in  turn. 

03)  A  participant  may  also  cancel  a 
contribution  allocation  or  an  interfund 
transfer  request  by  submitting  a  letter  to 
the  TSP  record  keeper  that  requests 
cancellation  and  meets  the  following 
requirements: 

(i)  The  cancellation  letter  must  be 
signed  and  dated  and  must  contain  the 
participant's  name,  Social  Security 
number,  and  date  of  birth. 

(ii)  The  cancellation  for  the  pending 
transaction  must  be  received  and 
entered  into  the  system  before  the  cutoff 
for  the  day  the  relevant  transaction  is 
submitted  for  processing  in  order  to  be 
effective  to  cancel  the  transaction. 

(iii)  The  letter  must  state 
unambiguously  the  specific  contribution 
allocation  or  interfund  transfer  request 
it  seeks  to  cancel. 

(A)  If  it  does  not  identify  the  specific 
contribution  allocation  or  interfund 
transfer  request  it  seeks  to  cancel,  the 
written  cancellation  will  apply  to  any 
pending  contribution  allocation  or 
interfund  transfer  request  with  a  date  (as 
determined  under  this  paragraph  (d)(3)) 
before  the  date  of  the  cancellation  letter. 

(B)  If  the  date  of  a  cancellation  letter 
is  the  same  as  the  date  of  a  pending 
contribution  allocation  or  an  interfund 
transfer  request  and  the  request  was 
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made  on  Form  TSP-50  or  Form  TSP-U- 
50,  the  form  will  be  cancelled. 

(C)  If  the  request  was  made  on  the 
TSP  Web  site  or  ThriftLine,  it  will  only 
be  cancelled  if  the  written  cancellation 
specifies  the  date  of  the  TSP  Web  site 
or  ThriftLine  request  to  be  cancelled. 

(D)  If  there  is  no  contribution 
allocation  or  interfund  transfer  pending 
when  the  written  cancellation  is 
processed  by  the  TSP  record  keeper,  the 
cancellation  will  have  no  effect. 
Cancellation  letters  will  not  be  held 
until  a  contribution  allocation  or 
interfund  transfer  request  is  received. 

■  13.  Section  1601.34  is  revised  to  read 
as  follows: 

§  1 601 .34    Effectiveness  of  Form  TSP-50  or 
Form  TSP-U-50. 

A  Form  TSP-50  or  Form  TSP-U-50 
will  not  be  effective  if: 

(a)  It  is  not  signed  and  dated  or  if  it 
contains  a  future  date,  a  date  more  than 
one  year  before  the  TSP's  receipt  of  the 
form,  or  an  invalid  date. 

(b)  It  is  missing  a  Social  Security 
number,  date  of  birth,  or  the 
participant's  first  or  last  name. 

(c)  The  participant's  date  of  birth  does 
not  match  the  information  in  the  TSP 
records. 

(d)  The  contribution  allocation  or 
interfund  transfer  percentages  do  not 
total  100  percent,  or  the  percentages  are 
not  entered  as  whole  numbers.  An  error 
to  one  of  the  transactions  under  this 
paragraph  (d)  will  not  invalidate  the 
other  transaction,  but  only  the 
transaction  for  which  the  error  occurred. 

(e)  Any  other  reasons  that  may  be 
determined  by  the  Executive  Director. 

PART  1603— VESTING 

■  14.  The  authority  citation  for  part  1603 
continues  to  read  as  follows: 

Autliority:  5  U.S.C.  8432(g),  8432b(h)(l), 
8474(b)(5)  and  (c)(1). 

■  15.  Section  1603.1  is  revised  to  read  as 
follows: 

§1603.1     Definitions. 

(a)  Definitions  generally  applicable  to 
the  Thrift  Savings  Plan  are  set  forth  at 

5  CFR  1690.1. 

(b)  As  used  in  this  part: 
Service  means: 

(1)  Any  non-military  service  that  is 
creditable  under  either  5  U.S.C.  chapter 
83,  subchapter  III,  or  5  U.S.C.  8411. 
However,  that  service  is  to  be 
determined  without  regard  to  any  time 
limitations,  any  deposit  or  redeposit 
requirements  contained  in  those 
statutory  provisions  after  performing  the 
service  involved,  or  any  requirement 
that  the  individual  give  written  notice  of 
that  individual's  desire  to  become 


subject  to  the  retirement  system 
established  by  5  U.S.C.  chapters  83  or 
84;  or 

(2)  Any  military  service  creditable 
imder  the  provisions  of  5  U.S.C. 
8432b{h)(l)  and  the  regulations  at  5  CFR 
part  1620,  subpart  H. 

Uniformed  services  means  the  Army, 
Navy,  Air  Fqrce,  Marine  Corps,  Coast 
Guard,  Public  Health  Service,  and 
National  Oceanic  and  Atmospheric 
Administration,  as  well  as  members  of 
the  Ready  Reserve  including  the 
National  Guard. 

Vested  means  those  amounts  in  an 
individual  accoimt  which  are 
nonforfeitable. 

Year  of  service  means  one  full 
calendar  year  of  service. 

■  16.  Section  1603.2  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§1603.2    Basic  vesting  rules. 

(a)  All  amounts  in  a  CSRS  employee's 
or  uniformed  service  member's 
individual  accoimt  are  immediately 
vested. 


PART  1604— UNIFORIMED  SERVICES 
ACCOUNTS 

■  1 7.  The  authority  citation  for  part  1604 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  8440e,  8474(b)(5)  and 
(c)(1). 

■  18.  Section  1604.4(a)(1)  is  revised  to 
read  as  follows: 

§  1 604.4    Contributions. 

(a)  *   *   * 

(1)  Temporary  percentage  limitations. 
Subject  to  paragraph  (a)(2)  of  this 
section,  the  maximum  TSP  regidar 
employee  contribution  (including 
contributions  from  pay  earned  in  a 
combat  zone)  a  service  member  may 
make  for  January  through  November 
2003  is  8  percent  of  basic  pay  per  pay 
period.  The  maximum  contribution  will 
increase  one  percent  in  December  of 
each  year  until  December  2005,  after 
which  the  percentage  of  basic  pay  limit 
will  not  apply  and  the  maximum 
contribution  will  be  limited  only  as 
provided  in  paragraph  (a)(2)  of  this 
section. 


PART  1605— CORRECTION  OF 
ADMINISTRATIVE  ERRORS 

■  19.  The  authority  citation  for  part  1605 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  8351,  8432a,  and 
8474(b)(5)  and  (c)(1). 


Subpart  A— General 

■  20.  Section  1605.1  is  revised  to  read  as 
follows: 

§1605.1     Definitions. 

(a)  Definitions  generally  applicable  to 
the  Thrift  Savings  Plan  are  set  forth  at 

5  CFR  1690.1. 

(b)  As  used  in  this  part: 

"As  of  date  means  the  date  on  which 
a  TSP  contribution  or  other  transaction 
entailing  acquisition  of  investment  fund 
shares  should  have  taken  place. 
Employing  agencies  use  this  date  on 
payment  records  to  report  makeup  or 
late  contributions  or  late  loan  payments. 

Attributable  pay  date  ordinarily 
means  the  pay  date  of  an  erroneous 
contribution  for  which  a  negative 
adjustment  is  being  made  or,  in  the  case 
of  the  uniformed  services,  the  pay  date 
of  a  contribution  that  is  being 
recharacterized  from  tax-deferred  to  tax- 
exempt,  or  vice  verea.  However,  if  the 
erroneous  contribution  was  a  makeup  or 
late  contribution,  the  attributable  pay 
date  is  the  "as  of  date  of  the  erroneous 
makeup  or  late  contribution. 

Board  error  means  any  act  or 
omission  by  the  Board  that  is  not  in 
accordance  with  applicable  statutes, 
regulations,  or  the  Board's 
administrative  procedures  that  are  made 
available  to  employing  agencies  and/or 
TSP  participants. 

Breakage  means  the  loss  incurred  or 
the  gain  realized  on  makeup  or  late 
contributions.  It  is  the  difference 
between  the  value  of  the  shares  of  the 
applicable  investment  fund(s)  that 
would  have  been  purchased  had  the 
contribution  been  made  on  the  "as  of ' 
date  and  the  value  of  the  shares  of  the 
same  investment  fund(s)  on  the  date  the 
contribution  is  posted  to  the  account. 

Employing  agency  error  means  any  act 
or  omission  by  an  employing  agency, 
which  is  not  in  accordance  with  all 
applicable  statutes,  regulations,  or 
administrative  procedures,  including 
internal  procedures  promulgated  by  the 
employing  agency  and  TSP  procedures 
provided  to  employing  agencies  by  the 
Board. 

FEBCCA  correction  means  the 
correction  of  a  retirement  coverage  error 
pursuant  to  the  Federal  Erroneous 
Retirement  Coverage  Corrections  Act, 
title  II,  Pubhc  Law  106-265,  114  Stat. 
770. 

Late  contributions  means: 

(1)  Employee  contributions  that  were 
timely  deducted  fi-om  a  participant's 
basic  pay  but  were  not  timely  reported 
to  the  TSP  record  keeper  for  investment; 

(2)  Employee  contributions  that  were 
timely  reported  to  the  TSP  but  were  not 
timely  posted  to  the  participant's 
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account  by  the  TSP  because  the 
payment  record  on  which  they  were 
submitted  contained  errors; 

(3)  Agency  matching  contributions 
attributable  to  employee  contributions 
referred  to  in  paragraphs  (1)  or  (2)  of 
this  definition;  and 

(4)  Delayed  agency  automatic  (1%) 
contributions. 

Makeup  contributions  are  employee 
contributions  that  should  have  been 
deducted  from  a  participant's  basic  pay 
or  employer  contributions  that  should 
have  been  charged  to  an  employing 
agency  on  an  earlier  date,  but  were  not 
deducted  or  charged  and,  consequently, 
are  being  deducted  or  charged  currently. 

Negative  adjustment  means  the 
removal  of  money  from  a  participant's 
TSP  account  by  an  employing  agency. 

Negative  adjustment  record  means  a 
data  record  submitted  by  an  employing 
agency  to  remove  from  a  participant's 
TSP  account  money  that  the  agency  had 
previously  submitted  in  error. 

Pay  date  means  the  date  established 
by  an  employing  agency  for  paying  its 
employees  or  service  members. 

Payment  record  means  a  data  record 
submitted  by  an  employing  agency  to 
report  contributions  or  loan  payments  to 
a  participant's  TSP  account. 

Record  keeper  error  means  any  act  or 
omission  by  the  TSP  record  keeper, 
which  is  not  in  accordance  with 
applicable  statutes,  regulations,  or 
administrative  procedures  made 
available  to  employing  agencies  and/or 
TSP  participants. 

■  21.  A  new  §  1605.2  is  added  to  Subpart 
A  to  read  as  follows: 

S  1605.2    Calculating,  posting,  and 
charging  braalcaga. 

(a)  Breakage  will  be  calculated  on 
makeup  agency  contributions  that  are 
reported  on  current  payment  records, 
and  on  makeup  and  late  contributions 
from  all  sources  that  are  reported  on  late 
payment  records. 

(b)  Calculating  breakage.  The  TSP 
will  calculate  breakage  as  follows: 

(1)  For  contributions  with  "as  of 
dates  after  December  31,  2000.  the  TSP 
will  use  three  steps  to  calculate 
breakage: 

(i)  The  TSP  will  use  the  participant's 
contribution  allocation  on  Ble  for  the 
"as  oF'  date  to  determine  how  the 
contributions  would  have  been 
invested.  If  there  is  no  contribution 
allocation  on  file,  or  one  caimot  be 
derived  based  on  the  investment  of 
contributions,  the  TSP  will  consider  the 
contributions  to  have  been  invested  in 
the  G  Fund; 

(ii)  The  TSP  will  then  determine  the 
number  of  shares  of  the  applicable 
investment  funds  the  participant  would 


have  received  had  the  contributions 
been  made  on  time.  If  the  "as  of  date 
is  before  TSP  account  balances  were 
converted  to  shares,  this  determination 
will  be  the  number  of  shares  the 
participant  would  have  received  on  the 
conversion  date,  and  will  include  the 
monthly  earnings  the  participant  would 
have  received  had  the  contributions 
been  made  on  the  "as  of  date;  and 

(iii)  The  TSP  will  next  determine  the 
dollar  value  on  the  posting  date  of  the 
number  of  shares  the  participant  would 
have  received  had  the  contributions 
been  made  on  time.  The  difference 
between  the  dollar  value  of  the 
contribution  on  the  posting  date  and  the 
dollar  value  of  the  contribution  on  the 
"as  of  date  is  the  breakage. 

(2)  For  contributions  with  an  "as  of 
date  before  January  1.  2000,  the  TSP 
will  use  two  steps  to  calculate  breakage: 

(i)  The  TSP  will  value  the 
contributions  from  the  "as  of  date 
through  the  date  TSP  accoujits  were 
converted  to  shares,  by  using  the  greater 
of  either  the  G  Fund  monthly  rate  of 
retvun  or  the  average  monthly  rate  of 
retiun  for  all  TSP  investment  funds;  and 

(ii)  The  TSP  will  determine  the  dollar 
value  of  the  contributions  on  the  posting 
date  by  using  the  greater  of  either  the  G 
Fund  share  price  or  the  average  share 
price  for  all  five  TSP  investment  funds. 
The  difference  between  the  dollar  value 
of  the  contribution  on  the  posting  date 
and  the  dollar  value  of  the  contribution 
on  the  "as  of  date  is  the  breakage. 

(c)  Posting  contributions.  Makeup  and 
late  contributions,  as  well  as  breakage, 
will  be  posted  to  the  participant's 
account  according  to  his  or  her 
contribution  allocation  on  file  for  the 
posting  date.  If  there  is  no  contribution 
allocation  on  file  for  the  posting  date, 
they  will  be  posted  to  the  G  Fund. 

(d)  Charging  breakage.  If  the  dollar 
amount  posted  to  the  participant's 
accoimt  is  greater  than  the  dollar 
amount  of  the  makeup  or  late 
contribution  (i.e.,  the  value  of  the  shares 
is  higher  on  the  posting  date),  the 
agency  will  be  charged  the  additional 
amount.  If  the  dollar  amount  posted  to 
the  participant's  account  is  less  than  the 
dollar  amount  of  the  makeup  or  late 
contribution  (i.e.,  the  value  of  the  shares 
is  lower  on  the  posting  date),  the 
difference  between  the  amount  of  the 
contribution  and  the  amount  posted  will 
be  forfeited  to  the  TSP. 

(e)  Posting  of  multiple  contributions. 
If  the  TSP  posts  multiple  makeup  or  late 
contributions  with  different  "as  of 
dates  for  a  participant  on  the  same 
business  day,  the  amount  of  breakage 
charged  to  the  employing  agency  or 
forfeited  to  the  TSP  will  be  determined 
separately  for  each  contribution, 


without  netting  any  gains  or  losses 
attributable  to  different  "as  of  dates.  In 
addition,  gains  and  losses  from  different 
sources  of  contributions  or  different 
investment  funds  will  not  be  netted 
against  each  other.  Instead,  breakage 
will  be  determined  separately  for  each 
as-of  date,  investment  fund,  and  source 
of  contributions. 

Subpart  B — Employing  Agency  Errors 

■  22.  Section  1605.11  is  revised  to  read 
as  follows: 

§  1605.1 1    Malceup  of  missed  or  insufficient 
contributions. 

(a)  Applicability.  This  section  applies 
whenever,  as  the  result  of  an  employing 
agency  error,  a  participant  does  not 
receive  all  of  the  TSP  contributions  to 
which  he  or  she  is  entitled.  This 
includes  situations  in  which  an 
employing  agency  error  prevents  a 
participant  from  making  an  election  to 
contribute  to  his  or  her  TSP  accoimt,  in 
which  an  employing  agency  fails  to 
implement  a  contribution  election 
properly  submitted  by  a  participant,  in 
which  an  employing  agency  fails  to 
make  agency  automatic  (1%) 
contributions  or  agency  matching 
contributions  that  it  is  required  to  make, 
or  in  which  an  employing  agency 
otherwise  erroneously  contributes  less 
to  the  TSP  for  a  participant's  accoimt 
than  it  should  have.  The  corrections 
required  by  this  section  must  be  made 
in  accordance  with  this  part  and  the 
procedures  provided  to  employing 
agencies  by  the  Board  in  bulletins  or 
other  guidance.  It  is  the  responsibility  of 
the  employing  agency  to  determine 
whether  it  has  made  an  error  that 
entitles  a  participant  to  error  correction 
under  this  section. 

(b)  Employer  makeup  contributions.  If 
an  employing  agency  has  failed  to  make 
agency  automatic  (1%)  contributions 
that  are  required  under  5  U.S.C. 
8432(c)(1)(A),  agency  matching 
contributions  that  are  required  under 
section  8432(c)(2),  or  matching 
contributions  that  are  authorized  under 
37  U.S.C.  211(d),  the  following  rules 
apply: 

(1)  The  employing  agency  must 
promptly  submit  all  missed 
contributions  to  the  TSP  record  keeper 
on  behalf  of  the  affected  participant.  For 
each  pay  date  involved,  the  employing 
agency  must  submit  a  separate  payment 
record  showing  the  "as  oV  date  for  the 
contributions. 

(2)  The  TSP  will  calculate  the 
breakage  due  to  the  participant  and  post 
both  the  contributions  and  the 
associated  breakage  to  the  participant's 
account  in  accordance  with  §  1605.2. 
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(c)  Employee  makeup  contributions. 
Within  30  days  of  receiving  information 
from  his  or  her  employing  agency 
indicating  that  the  employing  agency 
acknowledges  that  an  error  has  occurred 
which  has  caused  a  smaller  amount  of 
employee  contributions  to  be  made  to 
the  participant's  account  than  should 
have  been  made,  a  participant  may  elect 
to  establish  a  schedule  to  make  up  the 
deficient  contributions  through  future 
pajrroU  deductions.  Employee  makeup 
contributions  can  be  made  in  addition 
to  any  TSP  contributions  that  the 
participant  is  otherwise  entitled  to 
make.  The  following  rules  apply  to 
employee  makeup  contributions: 

(1)  The  schedule  of  makeup 
contributions  elected  by  the  participant 
must  establish  the  dollar  amount  of  the 
contributions  to  be  made  each  pay 
period  over  the  duration  of  the 
schedule.  The  contribution  amount  per 
pay  period  may  vary  during  the  course 
of  the  schedule,  but  the  total  amount  to 
be  contributed  must  be  established 
when  the  schedule  is  created.  After  the 
schedule  is  created,  a  participant  may, 
with  the  agreement  of  his  or  her  agency, 
elect  to  change  his  or  her  payment 
amount  (e.g.,  to  accelerate  payment). 
The  length  of  the  schedule  may  not 
exceed  four  times  the  number  of  pay 
periods  over  which  the  error  occurred. 

(2)  At  its  discretion,  an  employing 
agency  may  set  a  ceiling  on  the  length 
of  a  schedule  of  employee  makeup 
contributions  which  is  less  than  four 
times  the  number  of  pay  periods  over 
which  the  error  occurred.  The  ceiling 
may  not,  however,  be  less  than  twice  the 
number  of  pay  periods  over  which  the 
error  occurred. 

(3)  The  employing  agency  must 
implement  the  participant's  schedule  of 
makeup  contributions  as  soon  as 
practicable. 

(4)  For  each  pay  date  involved,  the 
employing  agency  must  submit  a 
separate  payment  record  showing  the 
"as  of  date  for  which  the  employee 
contribution  should  have  been  made. 
An  employee  is  not  eligible  to  make  up 
contributions  with  an  "as  of  date 
occurring  during  a  period  of  six  months 
following  a  financial  hardship  in-service 
withdrawal,  as  provided  in  5  CFR 
1650.33.  An  employee  may  make  up 
contributions  during  a  period  of 
ineligibility  due  to  a  hardship 
withdrawal  as  long  as  the  "as  of  date 

is  for  an  earlier  period. 

(5)  Employee  makeup  contributions 
will  be  invested  in  accordance  with  the 
participant's  current  contribution 
allocation.  The  number  of  shares  of  each 
investment  fund  that  will  be  purchased 
will  be  determined  by  dividing  the 
amount  of  the  makeup  contributions  by 


the  share  price  of  the  applicable 
investment  fund(s)  on  the  posting  date. 

(6)  Employee  makeup  contributions 
will  not  be  considered  in  applying  the 
maximum  amount  per  pay  period  that  a 
participant  is  permitted  to  contribute  to 
the  TSP,  but  will  be  included  for 
purposes  of  applying  the  annual  limit 
contained  in  section  402(g)  of  the 
Internal  Revenue  Code  (26  U.S.C. 
402(g)(1)).  For  purposes  of  applying  the 
annual  limit  of  section  402(g),  employee 
makeup  contributions  will  be  applied 
against  the  limit  for  the  year  of  the  "as 
of  date. 

(i)  Before  establishing  a  schedule  of 
employee  makeup  contributions,  the 
employing  agency  must  review  any 
schedule  proposed  by  the  affected 
participant,  as  well  as  the  participant's 
prior  TSP  contributions,  if  any,  to 
determine  whether  the  makeup 
contributions,  when  combined  with 
prior  contributions  for  the  same  year, 
would  exceed  the  annual  contribution 
limit(s)  contained  in  section  402(g)  for 
the  year(s)  with  respect  to  which  the 
contributions  are  being  made. 

(ii)  "Hie  employing  agency  must  not 
permit  contributions  that,  when 
combined  with  prior  contributions, 
would  exceed  the  applicable  annual 
contribution  limit  contained  in  section 
402(g). 

.(7)  A  schedule  of  employee  makeup 
contributions  may  be  suspended  if  a  ^ 
participant  has  insufficient  net  pay  to 
permit  the  makeup  contributions.  If  this 
happens,  the  period  of  suspension 
should  not  be  counted  against  the 
maximum  number  of  pay  periods  to 
which  the  participant  is  entitled  in 
order  to  complete  the  schedule  of 
makeup  contributions. 

(8)  A  participant  may  elect  to 
terminate  a  schedule  of  employee 
makeup  contributions  at  any  time,  but  a 
termination  is  irrevocable.  A  participant 
may  not  elect  to  make  partial  payments 
under  the  schedule.  If  a  participant 
separates  from  Government  service,  the 
participant  may  elect  to  accelerate  the 
payment  schedule  by  a  lump  sum 
contribution  from  his  or  her  final 
paycheck. 

(9)  At  the  same  time  that  a  participant 
makes  up  missed  employee 
contributions,  the  employing  agency 
must  make  any  agency  matching 
contributions  that  would  have  been 
made  had  the  error  not  occurred. 
Agency  matchiiig  contributions  must  be 
submitted  pursuant  to  the  rules  set  forth 
in  paragraph  (b)  of  this  section.  A 
participant  may  not  receive  matching 
contributions  associated  with  any 
employee  contributions  that  are  not 
actually  made  up.  If  employee  makeup 
contributions  are  suspended  in 


accordance  with  paragraph  (c)(7)  of  this 
section,  the  payment  of  agency 
matching  contributions  must  also  be 
suspended. 

(10)  ff  a  participant  transfers  to  an 
employing  agency  different  from  the  one 
by  which  the  participant  was  employed 
at  the  time  of  the  missed  contributions, 
it  remains  the  responsibility  of  the 
former  employing  agency  to  determine 
whether  employing  agency  error  was 
responsible  for  the  missed 
contributions.  If  it  is  determined  that 
such  an  error  has  occurred,  the  current 
agency  must  take  any  necessary  steps  to 
correct  the  error.  The  current  agency 
may  seek  reimbursement  from  the 
former  agency  of  any  amount  that  would 
have  been  paid  by  the  former  agency 
had  the  error  not  occurred. 

(11)  Employee  makeup  contributions 
may  be  made  only  by  payroll  deduction 
from  basic  pay  or,  for  uniformed 
services  participants,  from  basic  pay, 
incentive  pay,  or  special  pay,  including 
bonus  pay.  Contributions  by  check, 
money  order,  cash,  or  other  form  of 
pajmient  directly  from  the  participant  to 
the  TSP,  or  from  the  participant  to  the 
employing  agency  for  deposit  to  the 
TSP,  are  not  permitted. 

■  23.  Section  1605.12  is  amended  by 
revising  paragraphs  (a),  (b)(1),  (c),  (f)(1). 
and  (f)(2)  to  read  as  follows: 

§  1605.12    Removal  of  erroneous 
contributions. 

(a)  Applicability.  This  section  applies 
"to  the  removal  of  funds  erroneously 
contributed  to  the  TSP.  The  TSP  calls 
this  action  a  negative  adjustment,  and  it 
is  only  available  to  remove  erroneous 
contributions  made  after  December  31, 
2000.  Erroneous  contributions  made  on 
or  before  December  31,  2000.  will 
remain  in  the  participant's  account. 
Excess  contributions  addressed  by  this 
section  include,  for  example,  excess 
employee  contributions  that  result  fitim 
employing  agency  error  and  excess 
employer  contributions.  This  section 
does  not  address  excess  contributions 
resulting  from  a  FERCCA  correction; 
those  contributions  are  addressed  in 

§  1605.14. 

(b)  *   *   * 

(1)  To  remove  money  from  a 
participant's  account,  the  employing 
agency  must  submit,  for  each 
attributable  pay  date  involved,  a 
negative  adjustment  record  stating  the 
amount  of  the  erroneous  contribution 
being  removed,  the  attributable  pay  date 
with  respect  to  which  the  erroneous 
contribution  was  made,  and  the 
source(s)  of  the  contributions. 
***** 

(c)  Processing  negative  adjustments.  A 
negative  adjustment  will  be  allocated 
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among  investment  funds  in  the  same 
manner  as  the  original  contribution.  The 
current  value  of  the  contributions  that 
the  agency  seeks  to  remove  by  the 
negative  adjustment  will  be  calculated 
in  accordance  with  the  following  rules: 

(1)  If  the  attributable  pay  date  for  the 
erroneous  contribution  is  on  or  before 
the  date  TSP  accounts  were  converted  to 
shares  (and  after  December  31,  2000), 
the  TSP  will: 

(i)  For  each  source  of  contributions, 
determine  the  dollar  value  of  the 
amount  to  be  removed  from  each 
investment  fund,  as  of  the  last  monthly 
valuation  date  before  TSP  accounts  were 
converted  to  shares,  by  crediting  the 
contribution  with  TSP  investment  fund 
returns; 

(ii)  For  each  source  of  contributions 
and  each  investment  fund,  convert  the 
dollar  value  determined  in  paragraph 
(c)(l)(i)  of  this  section  to  shares;  and 

(iii)  Multiply  the  price  per  share  for 
the  date  the  adjustment  is  posted  by  the 
number  of  shares  calculated  in 
paragraph  (c)(l)(ii)  of  this  section. 

(2)  If  the  attributable  pay  date  of  the 
negative  adjustment  is  after  the  date 
TSP  accounts  were  converted  to  shares, 
the  TSP  will: 

(i)  For  each  source  and  type  of 
contributions  and  for  each  investment 
fund,  determine  the  number  of  shares 
that  represent  the  amount  of  the 
contribution  to  be  removed  from  the 
investment  fund  based  upon  the  share 
price  on  the  attributable  pay  date;  and 

(ii)  Multiply  the  price  per  share  on  the 
date  the  adjustment  is  posted  by  the 
number  of  shares  calculated  in 
paragraph  (c)(2)(i)  of  this  seqtion. 
***** 

(f)  *   *  * 

(1)  If  multiple  negative  adjustments 
for  the  same  attributable  pay  date  for  a 
participant  are  posted  on  the  same 
business  day,  the  amount  removed  from 
the  participant's  account  and  used  to 
offset  TSP  administrative  expenses  or 
returned  to  the  employing  agency  will 
be  determined  separately  for  each 
adjustment.  Earnings  and  losses  for 
erroneous  contributions  made  on 
different  dates  will  not  be  netted  against 
each  other.  In  addition,  for  a  negative 
adjustment  for  any  attributable  pay  date, 
gains  and  losses  firom  different  sources 
of  contributions  or  different  investment 
funds  will  not  be  netted  against  each 
other.  Instead,  for  each  attributable  pay 
date  each  source  of  contributions  and 
each  investment  fund  will  be  treated 
separately  for  purposes  of  these 
calculations; 

(2)  The  amount  computed  by 
application  of  the  rules  in  this  section 
will  be  removed  from  the  participant's 


accoimt  pro  rata  from  all  investment 
funds,  by  source,  based  on  the 
allocation  of  the  participant's  most 
recent  account  balance;  and 

***** 

■  24.  Section  1605.13  is  amended  by 
removing  paragraph  (a)(4)  and  by 
^revising  paragraphs  (a)(3),  (b)(3),  and  (d) 
to  read  as  follows: 

§  1605.13    Back  pay  awards  and  other 
ratroactive  pay  adjustments. 

(a)  *  *  * 

(3)  All  makeup  contributions  under 
this  paragraph  (a)  and  associated 
breakage  will  be  invested  according  to 
the  participant's  contribution  allocation 
on  the  posting  date.  However,  breakage 
will  be  calculated  using  the  breakage 
rule  described  in  §  1605.2  for  the  G 
Fimd  share  prices  and,  if  applicable, 
rates  of  return  requested  by  the 
participant,  unless  the  court  or  other 
tribunal  with  jurisdiction  over  the  back 
pay  case  orders  otherwise. 

(b)  •   *   * 

(3)  AH  makeup  contributions  under 
this  paragraph  (b)  and  associated 
breakage  will  be  posted  to  the 
participant's  account  based  on  the 
participant's  contribution  allocation  on 
the  posting  date.  Breakage  will  be 
calculated  either  of  two  ways: 

(i)  If  the  retroactive  adjustment  relates 
to  an  "as  of  date  after  December  31, 
2000,  the  TSP  will  use  the  participant's 
contribution  allocation  on  the  "as  of 
date;  or 

(ii)  If  the  retroactive  adjustment 
relates  to  an  "as  of  date  on  or  before 
December  31 ,  2000,  the  rate  of  return 
will  be  either  the  G  Fund  rate  or  the 
average  of  the  rates  of  return  for  all  of 
the  TSP  investment  funds,  whichever 
rate  is  greater. 
***** 

(d)  Prior  withdrawal  of  TSP  account. 
If  a  participant  has  withdrawn  his  or  her 
TSP  account  other  than  by  piuchasing 
an  annuity,  and  the  separation  from 
Government  employment  upon  which 
the  withdrawal  was  based  is  reversed, 
resulting  in  reinstatement  of  the 
participant  without  a  break  in  service, 
the  participant  will  have  the  option  to 
restore  the  amount  withdrawn  to  his  or 
her  TSP  account.  The  right  to  restore  the 
withdrawn  funds  will  expire  if  the 
participant  does  not  provide  notice  to 
the  Board  within  90  days  of 
reinstatement.  If  the  participant  retiuns 
the  funds  that  were  withdrawn,  the 
number  of  shares  purchased  will  be 
determined  by  using  the  share  price  of 
the  applicable  investment  fund  on  the 
posting  date.  No  breakage  will  be 
incurred  on  any  restored  funds. 


■  25.  Section  1605.14  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a)  and  (b)  to  read  as  follows: 

S 1 605.1 4    Misclassif iad  retirement  system 
coverage. 

(a)  If  a  GSRS  participant  is 
misclassified  by  an  employing  agency  as 
a  FERS  participant,  when  the 
misclassification  is  corrected: 

(1)  Employee  contributions  that 
exceed  the  applicable  contribution 
percentage  for  the  pay  period(s) 
involved  may  remain  in  the 
participant's  account.  The  participant 
may  request  the  retvun  of  excess 
employee  contributions  made  after 
December  31,  2000;  those  contributed 
on  or  before  December  31,^2000,  must 
remain  in  the  participant's  account.  If 
the  participant  requests  a  refund  of 
excess  employee  contributions,  the 
employing  agency  must  submit  a 
negative  adjustment  records  to  remove 
these  funds,  under  the  procedure 
described  in  §  1605.12. 

(2)  The  TSP  will  forfeit  all  agency 
contributions  that  were  made  to  a  GSRS 
participant's  accoimt.  An  employing 
agency  may  submit  a  negative 
adjustment  record  to  request  the  retiun 
of  an  erroneous  contribution  that  has 
been  in  the  participant's  account  for  less 
than  one  year. 

(b)  If  a  FERS  participant  is 
misclassified  by  an  employing  agency  as 
a  GSRS  participant,  when  the 
misclassification  is  corrected: 

(1)  The  participant  may  not  elect  to 
have  the  contributions  made  while 
classified  as  GSRS  removed  from  his  or 
her  account; 

(2)  The  participant  may,  under  the 
rules  of  §1605.11,  elect  to  make  up 
contributions  that  he  or  she  would  have 
been  eligible  to  make  as  a  FERS 
participant  diuing  the  period  of 
misclassification; 

(3)  The  employing  agency  must, 
under  therulesof§l  605. 11,  make 
agency  automatic  (1%)  contributions 
and  agency  matching  contributions  on 
employee  contributions  that  were  made 
while  the  participant  was  misclassified; 

(4)  If  the  retirement  coverage 
correction  is  a  FERGCA  correction,  the 
employing  agency  must  submit  makeup 
employee  contributions  on  late  payment 
records.  The  participant  is  entitled  to 
breakage  (or  lost  earnings)  on 
contributions  from  all  three  sources. 
Breakage  (or  lost  earnings)  will  be 
calculated  pursuant  to  §  1605.2.  If  the 
retirement  coverage  correction  is  not  a 
FERGGA  correction,  the  employing 
agency  must  submit  makeup  employee 
contributions  on  current  payroll 
records;  in  such  cases,  the  employee  is 
not  entitled  to  breakage.  Agency 
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makeup  contributions  may  be  submitted 
on  either  current  or  late  payment 
records;  and 

(5)  If  employee  contributions  were 
made  up  before  the  Office  of  Personnel 
Management  implemented  its 
regulations  on  FERGGA  correction,  and 
the  correction  is  considered  to  be  a 
FERGCA  correction,  an  amount  to 
replicate  TSP  lost  earnings  will  be 
calculated  by  the  Office  of  Personnel 
Management  pursuant  to  its  regulations 
and  provided  to  the  employing  agency 
for  transmission  to  the  "TSP  record 
keeper. 
*        *        *    .     *        • 

■  26.  A  new  §  1605.15  is  added  to  read 
as  follows: 

§  1 605.1 5    Reporting  and  processing  iate 
contributions  and  late  loan  payments. 

(a)  The  employing  agency  must 
promptly  submit  late  contributions  to 
the  TSP  record  keeper  on  behalf  of  the 
affected  participant  on  late  payment 
records  as  soon  as  the  error  is 
discovered.  For  each  pay  date'  involved, 
the  employing  agency  must  submit  a 
separate  record  showing  the  "as  of  date 
for  the  contributions.  Breakage  for  both 
employee  and  agency  contributions  will 
be  calculated,  posted,  and  charged  to 
the  agency  or  forfeited  to  the  TSP  in 
accordance  v\ith  §  1605.2. 

(b)  If  an  employing  agency  deducts 
loan  payments  from  a  participant's  pay, 
but  fails  to  submit  those  payments  to  the 
TSP  for  the  pay  date  for  which  they 
were  deducted  (or  submits  them  in  a 
manner  that  prevents  them  from  being 
timely  credited  to  the  participant's 
accoiuit),  the  employing  agency  will  be 
responsible  for  paying  breakage  using 
the  procedure  described  in  §  1605.2. 
The  loan  payment  record  must  contain 
the  "as  of  date  for  which  the  loan 
payment  was  deducted. 

(c)  All  contributions  or  loan  payments 
on  payment  records  contained  in  a 
payroll  submission  that  was  received 
&t>m  an  employing  agency  more  than  30 
days  after  the  pay  date  associated  with 
the  payroll  submission  (as  reported  on 
the  appropriate  journal  voucher),  will  be 
subject  to  breakage  calculated,  posted, 
and  charged  to  the  employing  agency  (or 
forfeited  to  the  TSP)  in  accordance  with 
§  1605.2.  The  employing  agency  will  be 
apprised  of  the  breakage  due  for  each 
record  reported  on  the  late  submission. 

PART  1606— LOST  EARNINGS 
ATTRIBUTABLE  TO  EMPLOYING 
AGENCY  ERRORS 

■  27.  The  authority  citation  for  part  1606 
continues  to  read  as  follows: 


Authority:  5  U.S.C.  8432a,  8474(b)(3)  and 
(c)(1).  Section  1606.5  also  issued  under  Title 
II,  Pub.  L.  106-265,  114  Stat.  770. 

Subpart  A— General  Provisions 

■  28.  Section  1606.1  is  revised  to  read  as 
follows: 

§1606.1    Definitions. 

(a)  Definitions  generally  applicable  to 
the  Thrift  Savings  Plan  are  set  forth  at 

5  GFR  1690.1. 

(b)  Definitions  generally  applicable  to 
employing  agency  errors  and  their 
correction  are  set  forth  at  5  GFR  1605.1. 

(c)  As  used  in  this  part: 

Lost  earnings  record  means  a  data 
record  containing  information  enabling 
the  TSP  system  to  compute  lost 
earnings. 

■  29.  Section  1606.2  is  revised  to  read  as 
follows: 

§1606.2    Purpose. 

(a)  With  the  implementation  of  the 
TSP's  daily  valued  record  keeping 
system,  losses  suffered  by  participants 
arising  out  of  employing  agency  errors 
will  be  corrected  by  calculating  and 
posting  breakage  to  an  affected 
participemt's  account.  Breakage  will  be 
calculated  as  described  in  5  GFR  1605.2. 
However,  in  some  cases,  an  employing 
agency  may  have  submitted 
contributions  subject  to  lost  earnings 
before  implementation  of  the  daily 
valued  record  keeping  system,  but  did 
not  submit  the  requisite  lost  efimings 
record.  Therefore,  until  September  1, 
2003,  employing  agencies  may  submit 
separate  lost  earnings  records  for 
makeup  and  late  contributions 
submitted  before  implementation  of  the 
new  record  keeping  system.  All 
payments  posted  after  implementation 
of  the  new  record  keeping  system  are 
covered  under  5  GFR  part  1605. 

Cb)  After  August  31,  2003.  the  use  of 
lost  earning  records  will  be 
discontinued. 

■  30.  Section  1606.4  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§1606.4    Applicability. 

***** 

(c)  As  explained  in  §  1606.2,  this  part 
applies  to  errors  that  occurred  before 
September  1,  2003. 


Subpart  B— Lost  Earnings  Attributable 
to  Delayed  or  Erroneous  Contributions 

■  31.  Section  1606.5  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 


§  1 606.5    Failure  to  timely  make  or  deduct 
TSP  contrilMJtions  when  participant 
received  pay. 

(a)  *  *  * 

(4)  The  lost  earnings  will  be  posted  to 
the  participant's  account  based  on  the 
contribution  allocation  in  effect  on  the 
posting  date. 


§§1606.7  and  1606.8    [Removed] 

■  32.  Sections  1606.7  and  1606.8  are 
removed. 

Subpart  C— Lost  Earnings  Not 
Attributable  to  Delayed  or  Erroneous 
Contributions 

■  33.  Section  1606.9  is  removed.    " 

Subpart  E— Processing  Lost  Earnings 
Records 

■  34.  Section  1606.13  is  revised  to  read 
as  follows: 

§  1 606.1 3    Calculation  and  crediting  of  lost 
earnings. 

(a)  Lost  earnings  records  submitted 
pursuant  to  this  part  will  be  processed 
daily  by  the  TSP  record  keeper. 

(b)  In  calculating  lost  earnings 
attributable  to  a  lost  earnings  record, 
earnings  and  losses  for  different  sources 
of  contributions  or  investment  funds 
within  a  source  will  not  be  offset  against 
each  other. 

(c)  Notwithstanding  any  other 
provision  of  this  part,  where  the  net  lost 
earnings  computed  in  accordance  with 
this  part  on  any  lost  earnings  record  are 
less  than  zero  within  a  source  of 
contributions,  the  employing  agency 
will  not  be  creditpd  with  respect  to  that 
source  of  contributions.  The  amount  of 
the  negative  lost  earnings  will  be 
removed  from  the  participant's  account 
and  applied  against  TSP  administrative 
expenses. 

Subpart  F— (Removed] 

■  35.  Subpart  F  of  part  1606  is  removed. 

■  36.  Part  1640  is  revised  to  read  as 
follows: 

PART  1640— PERIODIC  PARTICIPANT 
STATEMENTS 

Sec. 

1640.1  Definitions. 

1640.2  Infonnation  regarding  account. 

1640.3  Statement  of  individual  account, 

1640.4  Account  transactions. 

1640.5  Investment  fund  information. 

1640.6  Methods  of  providing  information. 

Authority:  5  U.S.C.  8439(c)(1)  and  (c)(2),  5 
U.S.C.  8474(b)(5)  and  (c)(1). 


35502  Federal  Register / Vol.  68,  No.  114 /Friday,  June  13,  2003 /Rules  and  Regulations 


S  1640.1    DaflnKlons. 

Deflnitions  generally  applicable  to  the 
Thrift  Savings  Plan  are  set  forth  at  5 
CFR  1690.1. 

f  1640.2    Information  regarding  account 

The  Board  will  provide  to  each 
participant  four  (4)  times  each  calendar 
year  the  information  described  in 
§§  1640.3. 1640.4,  and  1640.5.  Plan 
participants  can  obtain  account  balance 
information  on  a  more  frequent  basis 
ft-om  the  TSP  Web  site  and  the 
ThriftLine. 

§  1640.3    Statamant  of  individuai  account 
In  the  quarterly  statements,  the  Board 
will  furnish  each  participant  with  the 
following  information  concerning  the 
participant's  individual  account: 

(a)  Name,  Social  Security  number, 
and  date  of  birth  under  which  the 
account  is  established; 

(b)  Retirement  system  coverage  and 
employment  status  of  the  participant,  as 
provided  by  the  employing  agency; 

(c)  Statement  whether  the  participant 
has  a  beneflciary  designation  on  Hie 
with  the  TSP  record  keeper; 

(d)  Contribution  allocation  that  is 
current  at  the  end  of  the  statement 
period; 

(e)  Beginning  and  ending  dates  of  the 
period  covered  by  the  statement; 

(f)  The  following  information  for  and, 
as  of  the  close  of  business  on  the  ending 
date  of,  the  period  covered  by  the 
statement: 

(1)  The  total  account  balance  and  tax- 
exempt  balance,  if  applicable: 

(2)  The  account  balance  and  activity 
for  each  source  of  contributions; 

(3)  The  account  balance  and  activity 
in  each  of  the  investment  funds, 
including  the  dollar  amount  of  the 
transaction,  the  share  price,  and  the 
number  of  shares;  and 

(4)  Loan  information  and  activity,  if 
applicable; 

(g)  Any  other  information  concerning 
the  account  that  the  Board  determines 
should  be  included  in  the  statement. 

§  1 640.4    Account  transactions. 

(a)  Where  relevant,  the  following 
transactions  will  be  reported  in  each 
individual  account  statement: 

(1)  Contributions; 

(2)  Withdrawals: 

(3)  Forfeitures; 

(4)  Loan  disbursements  and 
repayments; 

(5)  Transfers  among  investment  funds; 

(6)  Adjustments  to  prior  transactions; 

(7)  Transfers  or  rollovers  from 
traditional  individual  retirement 
accounts  (IRAs)  and  eligible  employer 
plans;  and 

(8)  Any  other  transaction  that  the 
Executive  Director  determines  will 


affect  the  status  of  the  individual 
account. 

(b)  Where  relevant,  the  statement  will 
contain  the  following  information 
concerning  each  transaction  identiHed 
in  paragraph  (a)  of  this  section: 

(1)  Type  of  transaction; 

(2)  Investment  funds  affected; 

(3)  Date  the  transaction  was  posted 
and,  where  relevant,  any  earlier  dates  on 
which  the  transaction  should  have  been 
posted  or  from  which  the  calculation  of 
the  amount  of  the  transaction  was 
derived; 

(4)  Source  of  the  contributions 
affected  by  the  transaction; 

(5)  Amount  of  the  transaction  (in 
dollars  and  in  shares); 

(6)  The  share  price{s)  at  which  the 
transaction  was  posted;  and 

(7)  Any  other  information  the 
Executive  Director  deems  relevant. 

§  1640.5    Investment  fund  information. 

Each  open  season,  the  Board  will 
furnish  each  participant  a  statement 
concerning  each  of  the  investment 
funds.  This  statement  will  contain  the 
following  information  concerning  each 
investment  fund: 

(a)  A  summary  description  of  the  type 
of  investments  made  by  the  fund, 
written  in  a  maimer  that  will  allow  the 
participant  to  make  an  informed 
decision;  and 

(b)  The  performance  history  of  the 
type  of  investments  made  by  the  fund, 
covering  the  five-year  period  preceding 
the  date  of  the  evaluation. 

§  1640.6    Methods  of  providing  information. 

(a)  Individual  account  statement.  The 
information  concerning  each 
participant's  individual  account 
described  in  §§  1640.3  and  1640.4  will 
be  sent  to  the  participant  at  the 
participant's  address  of  record  in  the 
TSP  system  by  first  class  mail,  unless 
otherwise  elected  under  paragraph  (b)  of 
this  section.  It  is  the  participant's 
responsibility  to  provide  his  or  her 
current  address  to  his  or  her  agency  or 
service  or,  in  the  case  of  a  separated 
participant,  to  the  TSP  record  keeper. 
For  employed  participants,  the 
employing  agency  must  provide  the 
current  address  to  the  TSP  record 
keeper. 

(b)  Individual  account  statements 
available  from  the  TSP  Web  site.  As  an 
alternative  to  receiving  an  account 
statement  by  mail  as  provided  in 
paragraph  (a)  of  this  section, 
participants  may  elect  to  receive  their 
individual  account  statements  by 
accessing  the  TSP  Web  site.  Participants 
who  elect  to  receive  their  statements 
fitjm  the  TSP  Web  site  will  not  receive 

a  statement  by  mail. 


(c)  Investment  information.  The 
investment  information  described  in 
§  1640.5  will  be  furnished  to  each 
participant  by: 

(1)  Mailing  the  information  to  the 
participant  by  the  method  described  in 
paragraph  (a)  of  this  section; 

(2)  Making  the  information  available 
to  the  participant  on  the  TSP  Web  site 
as  described  in  paragraph  (b)  of  this 
section;  or 

(3)  Including  the  information  in 
material  published  by  the  Board  and 
distributed  in  a  manner  reasonably 
designed  to  reach  the  participant.  This 
includes  distributing  the  material 
through  the  participant's  employing 
agency  or  service,  or,  in  the  case  of  a 
separated  employee,  through  the  TSP 
record  keeper. 

■  37.  Part  1645  is  revised  to  read  as 
follows: 

PART  1645— CALCULATION  OF 
SHARE  PRICES 

Sec. 

1645.1  De^nitions. 

1645.2  Posting  of  transactions. 

1645.3  Calculation  of  total  net  earnings  for 
each  investment  fund. 

1645.4  Administrative  expenses  attributable 
to  each  investment  fund. 

1645.5  Calculation  of  share  prices. 

1645.6  Basis  for  calculation  of  share  prices. 

Authority:  5  U.S.C.  843g(a)(3)  and  8474. 

§1645.1    Definitions. 

(a)  Definitions  generally  applicable  to 
the  Thrift  Savings  Plan  are  set  forth  at 

5  CFR  1690.1. 

(b)  As  used  in  this  part: 
Accrued  means  that  income  is 

accounted  for  when  earned  and 
expenses  are  accounted  for  when 
incurred.  ' , 

Administrative  expenses  means 
expenses  described  in  5  U.S.C. 
8437(c)(3). 

Basis  means  the  number  of  shares  of 
an  investment  fund  upon  which  the 
calculation  of  a  share  price  is  based. 

Business  day  means  any  calendar  day 
for  which  share  prices  are  calculated. 

Forfeitures  means  amounts  forfeited 
to  the  TSP  pursuant  to  5  U.S.C. 
8432(g)(2)  and  other  non-statutory 
forfeited  amoimts,  net  of  restored 
forfeited  amounts. 

§  1 645.2    Posting  of  transactions. 

Contributions,  loan  payments,  loan 
disbursements,  withdrawals,  interfund 
transfers,  and  other  transactions  will  be 
posted  in  dollars  and  in  shares  by 
source  and  by  investment  fund  to  the 
appropriate  individual  account  by  the 
TSP  record  keeper,  using  the  share  price 
for  the  date  the  transaction  is  posted. 
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§1645.3    Calculation  of  total  net  earnings 
for  each  investment  fund. 

(a)  Each  business  day,  net  earnings 
will  be  calciilated  separately  for  each 
investment  fund. 

(b)  Ket  earnings  for  each  investment 
fund  will  equal: 

(1)  The  smn  of  the  following  items,  if 
any,  accrued  since  the  last  business  day: 

(i)  Interest  on  money  of  that 
investment  fund  which  is  invested  in 
the  Government  Securities  Investment 
Fund; 

(ii)  Interest  on  other  short-term 
investments  of  the  investment  fund; 

(iii)  Other  income  (such  as  dividends, 
interest,  or  securities  lending  income) 
on  investments  of  the  investment  fund; 
and 

(iv)  Capital  gains  or  losses  on 
investments  of  the  investment  fund,  net 
of  transaction  costs. 

(2)  Minus  the  accrued  administrative 
expenses  of  the  investment  fund, 
determined  in  accordance  with  §  1645.4. 

(c)  The  net  earnings  for  each 
investment  fund  determined  in 
accordance  with  paragraph  (b)  of  this 
section  will  be  added  to  the  residual  net 
earnings  for  that  investment  fund  frt>m 
the  previous  business  day,  as  described 
in  §  1645.5(b),  to  produce  the  total  net 
earnings.  The  total  net  earnings  will  be 
used  to  calculate  the  share  price  for  that 
business  day. 

§  1645.4    Administrative  expenses 
attributable  to  each  in-vestment  fund. 

A  portion  of  the  administrative 
expenses  accrued  during  each  business 
day  will  be  charged  to  each  investment 
fund.  An  investment  fund's  respective 
portion  of  administrative  expenses  will 
be  determined  as  follows: 

(a)  Accrued  administrative  expenses 
(other  than  those  described  in  paragraph 
(b)  of  this  section)  will  be  reduced  by 
accrued  forfeitures  and  accrued  earnings 
on  forfeitures,  abandoned  accounts,  and 
unapplied  deposits; 

(b)  Investment  management  fees  and 
other  accrued  administrative  expenses 
attributable  only  to  the  F  Fund,  C  Fund, 
S  Fund,  or  I  Fujid  will  be  charged  solely 
to  the  F  Fund,  C  Fund,  S  Fund,  or  I 
Fimd,  respectively; 

(c)  The  amoimt  of  accrued 
administrative  expenses  not  covered  by 
forfeitures  under  paragraph  (a)  of  this 
section,  and  not  described  in  paragraph 
(b)  of  this  section,  will  be  charged  on  a 
pro  rata  basis  to  all  investment  funds, 
based  on  the  respective  investment  fund 
balances  on  the  last  business  day  of  the 
prior  month  end. 

§  1 645.5    Calculation  of  share  prices. 

(a)  Calculation  of  share  price.  The 
shares  of  each  investment  fund  will 


have  an  initial  value  of  $10.00.  The 
share  price  for  each  investment  fund  for 
each  business  day  will  apply  to  all 
sources  of  contributions  for  that 
investment  fund.  The  total  net  earnings 
(as  computed  under  §  1645.3)  for  each 
investment  fund  will  be  divided  by  the 
total  fund  basis  (as  computed  under 
§  1645.6)  for  that  investment  fund.  The 
resulting  number,  computed  to  ten 
decimal  places,  represents  the 
incremental  change  for  the  current 
business  day  in  the  value  of  that 
investment  fund  from  the  last  business 
day.  The  share  price  for  that  investment 
fund  for  the  current  business  day  is  the 
sum  of  the  incremental  change  in  the 
share  price  for  the  current  business  day 
plus  the  share  price  for  the  prior 
business  day,  truncated  to  two  decimal 
places. 

(b)  Residual  net  earnings.  When  the 
total  net  earnings  for  each  business  day 
for  each  investment  fund  are  divided  by 
the  total  fund  basis  in  that  investment 
fund,  there  will  be  residual  net  earnings 
attributable  to  the  truncation  described 
in  paragraph  (a)  of  this  section  that  will 
not  be  included  in  the  incremental 
change  in  the  share  price  of  the 
investment  fund  for  that  business  day. 
The  residual  net  earnings  that  are  not 
included  in  the  incremental  share  price 
for  the  investment  fund  may  be  added 
to  the  earnings  for  that  investment  fund 
on  the  next  business  day. 

§  1645.6    Basis  for  calculation  of  share 
prices. 

The  total  fund  basis  for  each 
investment  fund  will  be  the  sum  of  the 
number  of  shares  in  all  individual 
accounts  from  all  sources  of 
contributions  in  that  investment  fund  as 
of  the  opening  of  business  on  each 
business  day. 

■  38.  Part  1650  is  revised  to  read  as 
follows: 

PART  1650— METHODS  OF 
WITHDRAWING  FUNDS  FROM  THE 
THRIFT  SAVINGS  PLAN 

Subpart  A— General 

Sec. 

1650.1  Definitions. 

1650.2  Eligibility  for  a  TSP  withdrawal. 

1650.3  Frozen  accounts. 

1650.4  Certification  of  truthfulness. 

1650.5  Returned  funds 

Subpart  B— Post-Employment  Withdrawals 

1650.11  Withdrawal  elections. 

1650.12  Single  payment. 

1650.13  Monthly  payments. 

1650.14  Annuities. 

1650.15  Abandonment  of  inactive  accounts. 

1650.16  Required  withdrawal  date. 

1650. 1 7  Changes  and  cancellation  of  a 
withdrawal  request. 


Subpart  C— Procedures  for  Post- 
Employment  Withdrawals 

1650.21  Infonnation  provided  by 
employing  agency. 

1650.22  Accounts  of  $200  or  more. 

1650.23  Accounts  of  less  than  $200. 

1650.24  How  to  obtain  a  post-employment 
withdrawal. 

1650.25  Taxes  related  to  post-employment 
withdrawals. 

Subpart  O— In-Service  Withdrawals 

1650.31  Age-based  withdrawals. 

1650.32  Financial  hardship  withdrawals. 

1650.33  Contributing  to  the  TSP  after  an  in- 
service  withdrawal. 

1650.34  Uniqueness  of  loans  and 
withdrawals. 

Subpart  E— Procedures  for  In-Service 
Withdrawals 

1650.41  How  to  obtain  an  age-based 
withdrawal. 

1650.42  How  to  obtain  a  financial  hardship 
withdrawal. 

1650.43  Taxes  related  to  in-service 
withdrawals. 

Subpart  F— [Reserved] 

Subpart  G— Spousal  Rights 

1650.61  Spousal  rights  applicable  to  post- 
employment  withdrawals. 

1650.62  Spousal  rights  applicable  to  in- 
service  withdrawals. 

1650.63  Executive  Director's  exception  to 
the  spousal  notification  requirement. 

1650.64  Executive  Director's  exception  to 
the  spousal  consent  requirement. 

Authority:  5  U.S.C.  8351.  8433,  8434,  8435, 
8474(b)(5),  and  8474(c)(1). 

Subpart  A — General    . 

§1650.1     Definitions. 

(a)  Definitions  generally  applicable  to 
the  Thrift  Savings  Plan  are  set  forth  at 

5  CFR  1690.1. 

(b)  As  used  in  this  part: 

Eligible  employer  plan  means  a  plan 
qualified  under  I.R.C.  section  401(a)  (26 
U.S.C.  401(a)),  including  a  section 
401(k)  plan,  profit-sharing  plan,  defined 
benefit  plan,  stock  bonus  plan,  and 
money  purchase  plan;  an  aimuity  plan 
described  in  I.R.C.  section  403(a)  (26 
U.S.C.  403(a));  an  aimuity  contract 
described  in  I.R.C.  section  403(b)  (26 
U.S.C.  403(b));  and  an  eligible  deferred 
compensation  plan  described  in  I.R.C. 
section  457(b)  (26  U.S.C.  457(b))  which 
is  maintained  by  an  eligible  employer 
described  in  I.R.C.  section  457(e)(l)(A4 
(26  U.S.C.  457(e)(1)(A)). 

In-service  withdravral  means  an  age- 
based  or  financial  hardship  withdrawal 
from  the  TSP  that  may  be  available  to 
a  participant  who  has  not  yet  separated 
from  Government  service. 

Post-employment  withdrawal  means  a 
withdrawal  from  the  TSP  that  is 
available  to  a  participant  who  is 
separated  hova  Government  service. 
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Traditional  IRA  means  an  individual 
retirement  account  described  in  I.R.C. 
section  408(a)  (26  U.S.C.  408(a))  and  an 
individual  retirement  annuity  described 
in  I.R.C.  section  408(b)  (26  U.S.C. 
408(b))  (other  than  an  endowment 
contract).  (It  does  not  include  a  Roth 
IRA,  a  SIMPLE  IRA.  or  a  Coverdell 
Educational  Savings  Account  (formerly 
known  as  an  educational  IRA).) 

i  1650.2    Eligibility  for  a  TSP  withdrawal. 

(a)  A  participant  who  is  separated 
from  Government  service  can  elect  to 
withdraw  a  portion  of  his  or  her  account 
balance  in  a  single  payment,  or  the 
entire  account  balance  by  one  or  a 
combination  of  the  withdrawal  methods 
described  in  subpart  B  of  this  part. 

(b)  A  post-employment  withdrawal 
will  not  be  paid  unless  TSP  records 
indicate  that  the  participant  is  separated 
from  Government  service.  The  TSP  will 
cancel  a  post-employment  withdrawal 
election  upon  receiving  information 
from  an  employing  agency  that  a 
participant  is  no  longer  separated. 

(c)  A  participant  caimot  make  a  post- 
employment  withdrawal  until  any 
outstanding  TSP  loan  has  either  been 
repaid  in  full  or  declared  to  be  a  taxable 
distribution.  An  outstanding  TSP  loan 
will  not  affect  a  participant's  eligibility 
for  an  in-service  withdrawal. 

(d)  A  separated  participant  who  is 
reemployed  in  a  position  in  which  he  or 
she  is  eligible  to  participate  in  the  TSP 
is  subject  to  the  following  rules: 

(1)  A  participant  who  is  reemployed 
in  a  TSP-eligible  position  on  or  before 
the  31st  full  calendar  day  after 
separation  is  not  eligible  to  withdraw 
his  or  her  TSP  account  in  accordance 
with  subpart  B  of  this  part. 

(2)  A  participant  who  is  reemployed 
in  a  TSP-eligible  position  more  than  31 
full  calendar  days  after  separation  and 
who  made  a  post-employment 
withdrawal  while  sejparated  may  not 
withdraw  any  remaining  portion  of  his 
or  her  account  balance  in  accordance 
with  subpart  B  of  this  part  until  he  or 
she  again  separates  from  Government 
service. 

(e)  A  participant  who  has  not 
separated  from  Government  service  may 
be  eligible  to  withdraw  all  or  a  portion 
of  his  or  her  account  in  accordance  with 
subparts  D  and  E  of  this  part. 

(f)  A  participant  can  elect  to  have  any 
portion  of  a  single  or  monthly  payment 
that  is  not  transferred  to  an  eligible 
employer  plan  or  traditional  IRA 
deposited  directly,  by  electronic  funds 
transfer,  into  a  savings  or  checking 
account  at  a  Bnancial  institution  in  the 
United  States. 

(g)  If  a  participant  has  a  civilian  TSP 
account  and  a  uniformed  services  TSP 


account,  the  rules  in  this  part  apply  to 
each  account  separately.  For  example, 
the  participant  is  eligible  to  make  one 
age-based  in-service  withdrawal  from 
each  account. 

S 1 650.3    Frozwi  accounts. 

(a)  All  withdrawals  from  the  TSP  are 
subject  to  the  rules  relating  to  spousal 
rights  (found  in  subpart  G  of  this  part) 
and  to  domestic  relations  orders, 
alimony  and  child  support  legal 
process,  and  child  abuse  enforcemeht 
orders  (found  in  5  CFR  part  1653). 

(b)  A  participant  may  not  withdraw 
any  portion  of  his  or  her  account 
balance  if  the  account  is  frozen  due  to 
a  pending  retirement  benefits  court 
order,  an  alimony  or  child  support 
enforcement  order,  or  a  child  abuse 
enforcement  order,  or  because  a  freeze 
has  been  placed  on  the  account  by  the 
TSP  for  another  reason. 

§1650.4    Certification  of  truthfulnaaa. 

(a)  By  signing  a  TSP  withdrawal  form, 
electronically  or  on  paper,  the 
participant  certifies,  under  penalty  of 
perjury,  that  all  information  provided  to 
the  TSP  during  the  withdrawal  process 
is  true  and  complete,  including 
statements  concerning  the  participant's 
marital  status  and,  where  applicable,  the 
spouse's  address  at  the  time  the 
application  is  filed  or  the  current 
spouse's  consent  to  the  withdrawal. 

(b)  If  the  Board  receives  a  written 
allegation  from  the  spouse  that  the 
participant  may  have  misrepresented 
his  or  her  marital  status  (in  the  case  of 
a  GSRS  participant),  the  spouse's 
address,  or  that  the  signature  of  the 
spouse  of  a  FERS  participant  or 
uniformed  services  member  was  forged, 
the  Board  will  submit  the  information  or 
document  in  question  to  the  spouse  and 
request  that  he  or  she  state  in  writing 
that  the  information  is  false  or  that  the 
spouse's  signature  was  forged.  In  the 
event  of  an  alleged  forgery,  the  Board 
will  also  request  the  spouse  to  provide 
at  least  three  samples  of  his  or  her 
signature. 

(c)  If  the  spouse  affirms  the  allegation, 
the  Board  will  conduct  an  investigation. 
If,  during  its  investigation,  the  Board 
finds  evidence  to  suggest  that  the 
participant  misrepresented  his  or  her 
marital  status  or,  in  the  case  of  a  GSRS 
participant,  his  or  her  spouse's  address, 
or  submitted  the  withdrawal  form  with 
a  forged  spousal  signature,  the  Board 
will  refer  the  case  to  the  Department  of 
Justice  for  criminal  prosecution  and,  if 
the  participant  is  still  employed,  to  the 
Inspector  General  or  other  appropriate 
authority  in  the  participant's  employing 
agency  for  administrative  action. 


11650^    RaturrMd  funds. 

If  a  withdrawal  is  returned  as 
undeliverable.  the  TSP  record  keeper 
will  attempt  to  locate  the  participant.  If 
the  participant  does  not  respond  within 
60  days,  the  TSP  will  forfeit  the 
retiuned  funds  to  the  Plan.  The 
participant  can  claim  the  forfeited 
funds,  although  they  will  not  be 
credited  with  TSP  investment  fund 
returns. 

SubfMrt  B — Post-Emptoyment 
WHhdravvals 

§1650.11    Withdrawal  atections. 

(a)  Subject  to  the  restrictions  in  this 
subpart,  participants  may  elect  to 
withdraw  all  or  a  portion  of  their  TSP 
accounts  in  a  single  payment,  a  series  of 
monthly  payments,  a  life  aimuity,  or 
any  combination  of  these  options. 

(b)  If  a  participant's  account  balance 
is  less  than  $5.00  when  he  or  she 
separates  from  Government  service,  the 
balance  will  automatically  be  forfeited 
to  the  TSP.  The  participant  can  reclaim 
the  money  by  writing  to  the  TSP  record 
keeper  and  requesting  the  amount  that 
was  forfeited;  however,  TSP  investment 
earnings  will  not  be  credited  to  the 
account  after  the  date  of  the  forfeiture. 

§1650.12    Singia  payment. 

(a)  Partial  withdrawal.  A  participant 
can  elect  to  withdraw  a  portion  of  his 
or  her  account  balance  in  a  single 
payment  and  leave  the  rest  in  the  TSP 
until  a  later  date,  subject  to  §  1650.16 
and  the  following  requirements: 

(1)  The  participant  is  eligible  for  a 
partial  withdrawal  only  if  he  or  she  did 
not  make  an  age-based  in-service 
withdrawal  from  that  account. 

(2)  The  participant  may  not  elect  a 
partial  withdrawal  of  less  than  $1,000. 

(3)  Only  one  partial  withdrawal  from 
that  account  is  permitted. 

(b)  Full  witharawal.  A  participant  can 
elect  to  withdraw  his  or  her  entire 
account  balance  in  a  single  payment. 

§1650.13    Monthly  payments. 

(a)  A  participant  electing  a  full  post- 
employment  withdrawal  (i.e.,  a 
withdrawal  of  his  or  her  entire  account) 
can  elect  to  withdraw  all  or  a  portion  of 
the  account  balance  in  a  series  of 
substantially  equal  monthly  payments, 
to  be  peud  in  one  of  the  following 
manners: 

(1)  A  specific  dollar  amount.  The 
amount  elected  must  be  at  least  $25  per 
month;  if  the  amount  elected  is  less  than 
$25  per  month,  the  request  will  be 
rejected.  Payments  will  be  made  in  the 
amoimt  requested  each  month  until  the 
account  balance  is  expended. 

(2)  A  monthly  payment  amount 
calculated  based  on  life  expectancy. 
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Payments  based  on  life  exf)ectancy  are 
determined  using  the  factors  set  forth  in 
the  Internal  Revenue  Service  life 
expectancy  tables  codified  at  26  CFR 
1.401(a){9)-9,  Q&A  1  and  2.  The 
monthly  payment  amount  is  calculated 
by  dividing  the  account  balance  by  the 
factor  from  the  IRS  life  expectancy 
tables  based  upon  the  participant's  age 
as  of  his  or  her  birthday  in  the  year 
payments  are  to  begin.  This  amount  is 
then  divided  by  12  to  yield  the  monthly 
payment  amount.  In  subsequent  years, 
the  monthly  payment  amount  is 
recalculated  each  January  by  dividing 
the  prior  December  31  account  balance 
by  the  factor  in  the  IRS  life  expectancy 
tables  based  upon  the  participant's  age 
as  of  his  or  her  birthday  in  the  year 
payments  will  be  made.  There  is  no 
minimum  amount  for  a  monthly 
payment  calculated  based  on  this 
method. 

(b)  A  participant  receiving  monthly 
payments  calculated  based  upon  life 
expectancy  can  make  one  election, 
during  a  period  to  be  determined  by  the 
Executive  Director,  to  change  to  a  fixed 
monthly  payment.  A  participant  can 
change  the  aihount  of  his  or  her  fixed 
payments  annually.  A  participant  who 
is  receiving  monthly  payments  based  on 
a  fixed  dollar  amount,  however,  cannot 
elect  to  change  to  an  amount  calculated 
based  on  life  expectancy. 

(c)  A  participant  receiving  monthly 
payments,  regardless  of  the  calculation 
method,  can  elect  at  any  time  to  receive 
the  remainder  of  his  or  her  account 
balance  in  a  final  single  payment. 

(d)  The  TSP  will  ensure  that  the 
annual  total  monthly  payments  satisfy 
any  applicable  minimum  distribution 
requirement  of  the  Internal  Revenue 
Code  by  making  a  supplemental 
payment  no  later  than  the  last  date 
required  by  the  Internal  Revenue 
Service. 

(e)  A  participant  receiving  monthly 
pajrments  may  change  the  investment  of 
his  or  her  account  balance  among  the 
TSP  investment  funds  as  provided  in  5 
CFR  part  1601. 

(f)  Participants  who  elect  to  withdraw 
their  account  balances  in  a  series  of 
monthly  payments  cannot  transfer  or 
roll  over  money  from  a  traditional  IRA 
or  eligible  employer  plan  into  their  TSP 
accounts.  Participants  who  have  both  a 
civilian  TSP  account  and  a  uniformed 
services  TSP  account  cannot  combine 
the  two  accounts  if  they  are  already 
receiving  monthly  payments  from  one  of 
the  accounts. 

§1650.14    Annuities. 

(a)  A  participant  electing  a  full  post- 
employment  withdrawal  can  use  all  or 
a  portion  of  his  or  her  account  balance 


to  purchase  a  life  annuity.  The  portion 
of  the  participant's  account  balance 
elected  and  available  for  the  aimuity 
purchase  must  be  at  least  $3,500.  The 
TSP  will  purchase  the  annuity  from  the 
TSP's  annuity  vendor  using  the 
participant's  entire  account  balance  or 
the  portion  specified,  unless  an  amount 
must  be  paid  directly  to  the  participant 
to  satisfy  any  applicable  minimum 
distribution  requirement  of  the  Internal 
Revenue  Code.  In  the  event  that  a 
minimum  distribution  is  required  before 
the  date  of  the  first  annuity  payment, 
the  TSP  will  compute  that  amount  and 
pay  it  directly  to  the  participant. 

(b)  An  annuity  will  provide  a 
payment  for  life  to  the  participant  and, 
if  applicable,  to  the  participant's 
survivor,  in  accordance  with  the  type  of 
annuity  chosen.  The  TSP  annuit}' 
vendor  will  make  the  first  annuity 
payment  approximately  30  days  after 
the  TSP  purchases  the  annuity. 

(c)  The  amount  of  an  aimuity  payment 
will  depend  on  the  type  of  annuity 
chosen,  the  participant's  age  when  the 
annuity  is  purchased  (and  the  age  of  the 
joint  annuitant,  if  applicable),  the 
amoimt  used  to  purchase  the  annuity, 
and  the  interest  rate  available  when  the 
annuity  is  purchased. 

(d)  Participants  may  choose  among 
the  following  ^mes  of  annuities: 

{1)  A  sin^e  life  annuity  with  level 
payments.  This  annuity  provides 
monthly  payments  to  the  participant  as 
long  as  the  participant  lives.  The 
amoimt  of  the  monthly  pajrment 
remains  constant. 

(2)  A  joint  life  annuity  for  the 
participant  and  spouse  with  level 
payments.  This  annuity  provides 
monthly  payments  to  the  participant,  as 
long  as  both  the  participant  and  spouse 
are  alive,  and  monthly  payments  to  the 
survivor,  as  long  as  the  survivor  is  alive. 
The  amount  of  the  monthly  pajrment 
remains  constant,  although  the  amount 
received  will  depend  on  the  type  of 
survivor  benefit  elected. 

(3)  A  joint  life  annuity  for  the 
participant  and  another  person  with 
level  payments.  This  annuity  provides 
monthly  payments  to  the  participant  as 
long  as  both  the  participant  and  the 
joint  annuitant  are  alive,  and  monthly 
payments  to  the  survivor  as  long  as  the 
survivor  is  alive.  The' amount  of  the 
monthly  pa}maent  remains  constant.  The 
joint  annuitant  must  be  either  a  former 
spouse  or  a  person  who  has  an  insurable 
interest  in  the  participant. 

(i)  A  person  nas  an  "insurable  interest 
in  the  participant"  if  the  person  is 
financially  dependent  on  the  participant 
and  could  reasonably  expect  to  derive 
financial  benefit  from  the  participant's 
continued  life. 


(ii)  A  relative  (either  blood  or 
adopted,  but  not  by  marriage)  who  is 
closer  than  a  first  cousin  is  presumed  to 
have  an  insurable  interest  in  the 
participant. 

(iii)  A  participant  can  establish  that  a 
person  not  described  in  paragraph 
(d)(3)(ii)  of  this  section  has  an  insurable 
interest  in  him  or  her  by  submitting, 
with  the  annuity  request,  an  affidavit 
from  a  person  other  than  the  participant 
or  the  joint  annuitant  that  demonstrates 
that  the  designated  joint  annuitant  has 
an  insurable  interest  in  the  participant 
(as  described  in  paragraph  (d)i3)(i)  of 
this  section). 

(4)  Either  a  single  life  or  joint  (with 
spouse)  life  annuity  with  increasing 
payments.  This  annuity  provides 
monthly  payments  to  the  participant 
only,  or  to  the  participant  and  spouse, 
as  applicable.  "The  monthly  payments 
are  adjusted  once  each  year  on  the 
anniversary  of  the  first  payment,  based 
on  the  Federal  Bureau  of  Labor  Statistics 
Consumer  Price  Index  for  Urban  Wage 
Earners  and  Clerical  Workers  (CPI-W). 
Each  year,  the  percentage  change  in  the 
monthly  imadjusted  CPI-W  index  for 
July,  August,  and  September  over  the 
monthly  unadjusted  CPI-W  index  for 
July,  August,  and  September  of  the  prior 
year  is  calculated.  The  following 
calendar  year,  the  amount  of  the 
monthly  payment  is  adjusted  by  the 
lesser  of  3  percent  or  the  percentage 
increase  in  the  CPI-W,  if  any.  In  no  case 
will  the  amount  of  the  monthly  payment 
be  decreased  based  on  the  CPI-W.  If  the 
participant  chooses  a  joint  life  annuity, 
the  annual  increase  also  applies  to 
benefits  received  by  the  survivor. 

(e)  A  participant  who  chooses  a  joint 
life  emnuity  (with  a  spouse,  a  former 
spouse,  or  a  person  with  an  insurable 
interest)  must  choose  either  a  50  percent 
or  a  100  percent  survivor  benefit.  The 
survivor  benefit  applies  when  either  the 
participant  or  the  joint  annuitant  dies. 

(1)  A  50  percent  survivor  benefit    * 
provides  a  monthly  payment  to  the 
survivor  which  is  50  percent  of  the 
amount  of  the  payment  that  is  made 
when  both  the  participant  and  the  joint 
annuitant  are  alive. 

(2)  A  100  percent  siuvivor  benefit 
provides  a  monthly  payment  to  the 
survivor,  which  is  equal  to  the  amount 
of  the  payment  that  is  made  when  both 
the  participant  and  the  joint  annuitant 
are  alive. 

(3)  Either  the  50  percent  or  the  100 
percent  survivor  benefit  may  be 
combined  with  any  joint  life  annuity 
option.  However,  the  100  percent 
survivor  benefit  can  only  be  combined 
with  a  joint  aimuity  with  a  person  other 
than  the  spouse  (or  a  former  spouse,  if 
required  by  a  retirement  benefits  court 
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order)  if  the  joint  annuitant  is  not  more 
than  10  years  younger  than  the 
participant. 

(0  The  following  features  are 
mutually  exclusive,  but  can  be 
combined  with  certain  types  of 
annuities,  as  indicated: 

(1)  Cash  refund.  This  feature  provides 
that,  if  the  participant  (and  joint 
annuitant,  where  applicable)  dies  before 
an  amount  equal  to  the  balance  used  to 
purchase  the  annuity  has  been  paid  out, 
the  difference  between  the  balance  used 
to  purchase  the  annuity  and  the  sum  of 
monthly  payments  already  made  will  be 
paid  to  the  beneficiary(ies)  designated 
by  the  participant  (or  by  the  joint 
annuitant,  where  applicable).  This 
feature  can  be  combined  with  any  type 
of  annuity. 

(2)  Ten-year  certain.  This  feature 
provides  that,  if  the  participant  dies 
before  annuity  payments  have  been 
made  for  10  years  (120  payments), 
monthly  payments  will  be  made  to  the  • 
beneficiary(ies)  until  120  payments  have 
been  made.  This  feature  can  be 
combined  with  any  single  life  annuity, 
but  cannot  be  combined  with  a  joint  life 
annuity. 

(g)  Once  an  annuity  has  been 
purchased,  the  type  of  annuity,  the 
annuity  features,  and  the  identity  of  the 
joint  annuitant  cannot  be  changed,  and 
the  annuity  cannot  be  terminated. 

§  1650.15    Abandonment  of  inactive 
accounts. 

A  separated  participant  must  select  a 
full  withdrawal  option  by  the  time  he  or 
she  reaches  age  70'/l>.  If  the  participant 
does  not  do  so  and  the  TSP  is  unable  to 
locate  the  participant,  the  inactive 
account  will  be  declared  abandoned  in 
accordance  with  §  1650.16. 

§  1 650. 1 6    Required  witlidra wai  date. 

(a)  A  participant  must  withdraw  his 
or  her  account  under  §  1650.12.  or  begin 
receiving  payments  under  §§  1650.13  or 
1650.14,  by  April  1  of  the  year  following 
the  year  in  which  the  participant 
reaches  7OV2  years  of  age  or  separates 
from  Government  service,  whichever  is 
later. 

(b)  For  account  balances  of  $200  or 
more,  a  separated  participant  may  elect 
to  withdraw  his  or  her  account  or  to 
begin  receiving  payments  before  the 
date  described  in  paragraph  (a)  of  this 
section,  but  is  not  required  to  do  so. 

(c)  In  the  event  that  a  participant  does 
not  withdraw  his  or  her  account  or 
begin  receiving  payments  in  accordance 
with  paragraph  (a)  of  this  section,  the 
Board  will  transfer  all  of  the  funds  in 
the  participant's  account  not  already 
invested  in  the  Government  Securities 
Investment  (G)  Fund  to  that  fund.  A 


notice  of  this  action  will  be  sent  to  the 
participant  with  a  warning  that  his  or 
her  account  will  be  declared  abandoned 
and  forfeited  unless  the  participant 
comes  into  compliance  with  paragraph 
(a)  by  a  date  certain  specified  in  the 
notice. 

(d)  If  the  participant  does  not  take  the 
appropriate  withdrawal  action 
described  in  paragraph  (c)  of  this 
section,  the  Board  will  purchase  an 
aiuiuity  for  the  participant  after  the 
following  steps  have  been  taken: 

(1)  The  account  has  been  declared 
abandoned  and  the  funds  in  the  account 
have  btwn  forfeited: 

(2)  A  notice  of  this  action  has  been 
sent  to  the  participant: 

(3)  The  participant  reclaims  the 
account  balance  that  was  abandoned, 
but  decides  against  a  withdrawal 
pursuant  to  §§  1650.12  or  1650.13:  and 

(4)  The  participant  provides  the 
information  that  the  Board  needs  to 
purchase  an  annuity  pursuant  to 
§1650.14. 

§  1 650. 1 7    Changes  and  cancellation  of  a 
wittidrawal  request. 

(a)  Before  processing.  A  pending 
withdrawal  request  can  be  cancelled  if 
the  cancellation  is  processed  before  the 
TSP  processes  the  withdrawal  request. 
However,  the  TSP  processes  withdrawal 
requests  each  business  day.  Withdrawal 
requests  that  are  entered  into  the  record 
keeping  system  by  1 1:00  a.m.  central 
time  ordinarily  will  ordinarily  be 
processed  that  night;  those  entered  after 
11:00  a.m.  central  time  will  be 
processed  the  next  business  day. 
Consequently,  a  cancellation  request 
must  be  received  and  entered  into  the 
system  before  the  cut-off  for  the  day  the 
withdrawal  request  is  submitted  for 
processing  in  order  to  be  effective  to 
cancel  the  withdrawal. 

(b)  After  processing.  A  withdrawal 
election  cannot  be  changed  or  cancelled 
after  the  withdrawal  request  has  been 
processed.  Consequently,  funds 
disbursed  cannot  be  returned  to  the  TSP 
record  keeper. 

(c)  Change  in  monthly  payments.  If  a 
participant  is  receiving  a  series  of 
monthly  payments,  the  participant  can 
change  at  any  time:  His  or  her 
withdrawal  election  to  request  a  final 
single  payment,  the  address  to  which 
the  payments  are  mailed,  whether  or  not 
a  payment  will  be  transferred  (if 
permitted)  and  the  portion  to  be 
transferred,  the  method  by  which  direct 
payments  to  the  participant  are  being 
sent  (EFT  or  check),  the  identity  of  the 
financial  institution  to  which  payments 
are  transferred  or  sent  by  EFT,  or  the 
identity  of  the  EFT  account.  Once  a 
year,  during  a  period  determined  by  the 


Executive  Director,  the  participant  may 
also  elect  to  change  the  payment 
amount  or  to  change  from  a  monthly 
payment  based  on  life  expectancy  to  a 
final  payment  amount. 

Subpart  C — Procedures  for  Post- 
Employment  Withdrawals 

§  1650.21     Information  provided  by 
employing  agency. 

(a)  Information  to  be  provided  to  the 
TSP.  When  a  TSP  participant  separates 
from  Government  service,  his  or  her 
employing  agency  must  report  the 
separation  and  the  date  of  separation  tO' 
the  TSP  record  keeper.  Until  the  TSP 
record  keeper  receives  this  information 
from  the  employing  agency,  it  will  not 
pay  a  post-employment  withdrawal. 
-    (b)  Information  to  be  provided  to  the 
participant.  When  a  TSP  participant 
separates  from  Government  service,  his 
or  her  employing  agency  must  furnish 
the  participant  with  information 
regarding  the  participant's  withdrawal 
options  {e.g.,  the  withdrawal  booklet 
and  information  about  the  TSP  Web 
site).  The  employing  agency  is  also 
responsible  for  counseling  participants 
concerning  TSP  withdrawal  options. 

§  1650.22    Accounts  of  $200  or  more. 

A  participant  whose  account  balance 
is  $200  or  more  must  submit  a  properly 
completed  withdrawal  election  to 
request  a  post-employment  withdrawal 
of  his  or  he;;  account  balance. 

§  1650.23    Accounts  of  less  than  S200. 

Upon  receiving  information  from  the 
employing  agency  that  a  participant  has 
been  separated  for  more  than  31  days 
and  that  any  outstanding  loans  have 
been  closed,  the  TSP  record  keeper  will 
send  the  participant  a  check  for  the 
'entire  amount  of  his  or  her  account 
balance  if  the  account  balance  is  $5.00 
or  more  but  less  than  $200.  The 
participant  may  not  elect  to  leave  this 
amount  in  the  TSP,  nor  will  the  TSP 
transfer  this  amount  to  an  eligible 
employer  plan  or  traditional  IRA,  or  pay 
it  by  EFT.  However,  the  participant  may 
elect  to  roll  over  this  payment  into  an 
eligible  employer  plan  or  traditional 
IRA. 

§  1 650.24    How  to  obtain  a  post- 
employment  witttdrawal. 

To  request  a  post-employment 
withdrawal  under  this  subpart,  a 
participant  must  submit  to  the  TSP 
record  keeper  a  properly  completed 
post-employment  withdrawal  request 
Form  TSP-70  or  Form  TSP-U-70.  or 
request  the  withdrawal  on  the  TSP  Web 
site.  (A  participant's  ability  to  complete 
a  post-employment  withdrawal  on  the 
Web  will  depend  on  his  or  her 
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retirement  system  coverage,  withdrawal 
election,  account  balance,  marital  status, 
and  whether  or  not  the  withdrawal  will 
be  transferred  to  an  eligible  employer 
plan  or  traditional  IRA.) 

§  1 650.25    Taxes  related  to  post- 
employment  witlKlrawals. 

(a)  When  a  payment  is  made  directly 
to  a  participant  from  the  TSP  after  the 
participant  has  separated  from 
Government  service,  the  money  is 
subject  to  Federal  income  tax 
withholding  (except  contributions  fix»m 
pay  subject  to  the  combat  zone  tax 
exclusion).  However,  a  participant  does 
not  pay  taxes  on  money  that  the  TSP 
transfers  directly  to  (or  that  the 
participant  rolls  over  to)  an  eligible 
employer  plan  or  traditional  IRA  until 
the  money  is  withdrawn  from  the  plan 
or  IRA.  In  addition,  any  portion  of  a 
participant's  TSP  account  that  is  used  to 
purchase  an  annuity  is  not  taxed  at  the 
time  the  annuity  is  purchased;  monthly 
annuity  payments  are  taxable  income  in 
the  year  in  which  they  are  paid. 

(b)  A  participant  may  request  that  the 
TSP  transfer  directly  to  an  eligible 
employer  plan  or  traditional  IRA  all  or 
part  of  any  withdrawal  that  is  an 
"eligible  rollover  distribution"  under 
the  Internal  Revenue  Code.  A 
withdrawal  that  is  not  an  eligible 
rollover  distribution  cannot  be 
transferred  to  an  eligible  employer  plan 
or  traditional  IRA.  If  an  eligible  rollover 
distribution  is  not  transferred,  it  is 
subject  to  mandatory  20  percent 
withholding. 

(c)  A  traditional  IRA  or  an  eligible 
employer  plan  that  can  accept  a  transfer 
must  be  an  IRA  or  a  plan  maintained  in 
the  United  States,  which  means  one  of 
the  50  States  or  the  District  of  Columbia. 

(d)  The  following  TSP  withdrawal 
methods  are  considered  eligible  rollover 
distributions  under  the  Internal 
Revenue  Code,  26  U.S.C.  402(c)(4): 

(1)  A  single  payment,  as  described  in 
§1650.12; 

(2)  Monthly  payments,  as  described  in 
§  1650.13,  where  payments  are  expected 
to  last  less  than  10  years  at  the  time  they 
begin.  This  means  that  if  the  participant 
elects  a  iponthly  payment  amount,  that 
amount,  when  divided  into  the 
participant's  account  balance  at  the  time 
of  the  first  payment,  must  yield  a 
number  less  than  120.  If  the  participant 
elects  to  change  the  payment  amount 
after  payments  begin,  future  payments 
may  not  continue  to  qualify  as  eligible 
rollover  distributions  if  they  do  not  also 
meet  the  requirements  of  this  section; 
and 

(3)  A  final  single  payment,  as 
described  in  §  1650.13(c). 


(e)  The  following  withdrawal  methods 
are  not  eligible  rollover  distributions: 

(1)  An  annuity  purchased  by  the  TSP; 

(2)  Monthly  payments  that  do  not 
meet  the  criteria  set  forth  in  paragraph 
(d)(2)  of  this- section; 

(3)  A  minimum  distribution  payment 
or  any  portion  of  a  payment  which 
represents  a  minimum  distribution; 

(4)  A  plan  loan  that  is  deemed  to  be 

a  taxable  distribution  because  of  default; 
and 

(5)  A  return  of  excess  elective 
deferrals. 

Subpart  D— tn-Servlce  WWtdrawals 

§  1 650.31     Age-based  withdrawals. 

(a)  A  participant  who  has  reached  age 
59  V2  and  who  has  not  separated  from 
Government  employment  is  eligible  to 
withdraw  all  or  a  portion  of  his  or  her 
vested  TSP  account  balance  in  a  single 
payment.  The  amount  of  ,an  age-based 
withdrawal  request  must  be  at  least 

$1 ,000,  unless  the  withdrawal  request  is 
for  the  entire  vested  account  balance. 

(b)  An  age-based  withdrawal  is  an 
eligible  rollover  distribution,  so  a 
participant  may  request  that  the  TSP 
transfer  all  or  a  portion  of  the 
withdrawal  to  a  tradition  IRA  or  an 
eligible  employer  plan. 

(c)  A  participant  is  permitted  only  one 
age-based  withdrawal  for  an  account. 

(d)  A  participant  who  makes  an  age- 
based  vvithdrawal  is  not  eligible  to  make 
a  partial  withdrawal  after  separating 
from  Government  service. 

§  1650.32    Financial  hardship  withdrawals. 

(a)  A  participant  who  has  not 
separated  from  Government " 
employment  and  who  can  certify  that  he 
or  she  has  a  financial  hardship  is 
eligible  to  withdraw  all  or  a  portion  of 
his  or  her  own  contributions  to  the  TSP 
(and  their  attributable  earnings)  in  a 
single  payment  to  meet  certain  specified 
financial  obligations.  The  amount  of  a 
financial  hardship  withdrawal  request 
must  be  at  least  $1,000. 

(b)  To  be  eligible  for  a  financial 
hardship  withdrawal,  a  participant  must 
have  a  financial  need  that  results  from 
at  least  one  of  the  following  four 
conditions: 

(1)  The  participant's  monthly  cash 
flow  is  negative  [i.e.,  the  participant's 
income  is  less  than  his  or  her  monthly 
expenses  on  a  recurring  basis); 

(2)  The  participant  has  incurred 
medical  expenses  as  a  result  of  a 
medical  condition,  illness,  or  injury  to 
the  participant,  the  participant's  spouse, 
or  the  participant's  dependents. 
Genersilly.  eligible  expenses  are  those 
that  would  be  eligible  for  deduction  as 
medical  expenses  for  Federal  income 


tax  purposes.  Eligible  medical  expenses 
include -the  cost  of  household 
improvements  required  as  a  result  of  a 
medical  condition,  illness  or  injury. 
Household  improvements  are  structural 
improvements  to  the  participant's  living 
quarters  or  the  installation  of  special 
equipment  that  is  necessary  to 
accommodate  the  circumstances  of  the 
incapacitated  person. 

(3)  The  participant  must  have  paid  the 
cost  of  repair  or  replacement  resulting 
from  a  personal  casualty  loss  that  would 
be  eligible  for  deduction  for  Federal 
income  tax  purposes,  but  without  regard" 
to  the  ERS  income  limitations  on 
deductibility,  fair  market  value  of  the 
property,  or  number  of  events.  Personal 
casualty  loss  includes  damage, 
destruction,  or  loss  of  property  resulting 
from  a  sudden,  unexpected,  or  unusual 
event,  such  as  an  earthquake,  hurricane, 
tornado,  flood,  storm,  fire,  or  theft. 

(4)  The  participant  must  have  paid 
attorney  fees  and  coyrt  costs  associated 
with  separation  or  divorce.  Court- 
ordered  payments  to  a  spouse  or  former 
spouse  and  child  support  payments  are 
not  allowed,  nor  are  costs  of  obtaining 
prepaid  legal  services  or  other  coverage 
for  legal  services. 

(c)  When  determining  financial 
hardship  needs,  a  participant  cannot  use 
any  expenses  that  are  already  paid  or 
are  reimbursable  to  the  participant  by 
insurance  or  otherwise. 

(d)  The  amount  of  a  participant's 
financial  hardship  withdrawal  cannot 
exceed  the  smallest  of  the  following: 

(1)  The  amount  requested:  or 

(2)  The  amount  in  the  participant's 
account  that  is  equal  to  his  or  her  own 
contributions  and  attributable  earnings. 

(e)  The  participant  must  certify  that 
he  or  he  has  a  financial  hardship  as 
described  on  thie  hardship  withdrawal 
form,  and  that  the  dollar  amount  of  the 
withdrawal  request  does  not  exceed  the 
actual  amount  of  the  financial  hardship. 

(0  A  participant  is  not  eligible  for  an 
in-service  hardship  withdrawal  during 
the  time  he  or  she  has  pending  a 
petition  in  bankruptcy  under  Chapter  1 3 
of  the  Bankruptcy  Code  (11  U.S.C. 
chapter  13). 

§  1 650.33    Contributing  to  the  TSP  after  an 
in-service  withdrawal. 

(a)  A  participant's  TSP  contribution 
election  will  not  be  affected  by  an  age- 
based  in-service  withdrawal:  therefore, 
his  or  her  TSP  contributions  will 
continue  without  interruption. 

(b)  A  participant  who  obtains  a 
financial  hardship  in-service 
withdrawal  may  not  contribute  to  the 
TSP  for  a  period  of  six  months  after  the 
withdrawal  is  processed.  Therefore,  the 
participant's  employing  agency  will 
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discontinue  his  or  her  contributions 
(and  any  applicable  agency  matching 
contributions)  for  six  months  after  the 
agency  is  notified  by  the  TSP:  in  the 
case  of  a  FERS  participant,  agency 
automatic  (1%)  contributions  will 
continue.  A  participant  whose  TSP 
contributions  are  discontinued  by  his  or 
her  agency  after  a  financial  hardship 
withdrawal  can  resume  contributions 
any  time  after  expiration  of  the  six- 
month  period  by  submitting  a  new  TSP 
contribution  election.  Contributions  will 
not  resume  automatically. 

§  1650.34    Uniqueness  of  loans  and 
witttdrawals. 

An  outstanding  TSP  loan  caiuiot  be 
converted  into  an  in-service  withdrawal 
or  vice  versa.  Funds  distributed  as  an 
in-service  withdrawal  cannot  be 
returned  or  repaid. 

Subpart  E — Procadures  for  In-Service 
Withdrawals 

§  1650.41     How  to  obtain  an  age-t>ased 
withdrawal. 

To  request  an  age-based  in-service 
withdrawal,  a  participant  must  submit 
to  the  TSP  record  keeper  a  properly 
completed  age-based  withdrawal 
request.  Form  TSP-75  or  TSP-U-75.  or 
use  the  TSP  Web  site  to  initiate  a 
request.  A  participant's  ability  to 
complete  an  age-based  withdrawal  on 
the  Web  will  depend  on  his  or  her 
retirement  system  coverage,  marital 
status,  and  whether  or  not  part  or  all  of 
the  withdrawal  will  be  transferred  to  an 
eligible  employer  plan  or  traditional 
IRA. 

§  1 650.42    How  to  otitain  a  financial 
hardship  withdrawal. 

(a)  To  request  a  financial  hardship  in- 
service  withdrawal,  a  participant  must 
submit  to  the  TSP  Service  Office  a 
properly  completed  Hnancial  hardship 
withdrawal  form.  Form  TSP-76  or  Form 
TSP-U-76,  or  use  the  TSP  Web  site  to 
initiate  a  request.  A  participant's  ability 
to  complete  a  financial  hardship 
withdrawal  on  the  Web  will  depend  on 
his  or  her  retirement  system  coverage 
and  marital  status. 

(b)  There  is  no  limit  on  the  number 
of  financial  hardship  withdrawals  a 
participant  can  make;  however,  the  TSP 
will  not  accept  a  Hnancial  hardship 
withdrawal  request  for  a  period  of  six 
months  after  a  financial  hardship 
disbursement  is  made. 

11650.43    Taxes  related  toin-service 
withdrawals. 

(a)  When  an  in-service  withdrawal  is 
paid  directly  from  the  TSP  to  a 
participant,  the  money  is  taxable 
income  in  the  year  in  which  the 


payment  is  made  (except  contributions 
from  pay  subject  to  the  combat  zone  tax 
exclusion).  However,  a  participant  does 
not  pay  taxes  on  an  age-based 
withdrawal  that  the  TSP  transfers 
directly  or  the  participant  r^lls  over  to 
a  traditional  IRA  or  an  eligible  employer 
plan  until  the  money  is  withdrawn. 

(b)  An  age-based  in-service 
withdrawal  from  the  TSP  is  an  eligible 
rollover  distribution,  and  a  participant 
may  request  the  TSP  to  transfer  all  or  a 
portion  of  an  age-based  in-service 
withdrawal  to  a  traditional  IRA  or  an 
eligible  employer  plan,  consistent  with 
§  1650.25.  If  the  withdrawal  is  not 
transferred,  it  is  subject  to  mandatory  20 
percent  withholding.  The  participant 
may  increase  the  amount  of  withholding 
by  submitting  IRS  Form  W-4P. 
Withholding  Certificate  for  Pension  or 
Annuity  Payments,  to  the  TSP  with  the 
withdrawal  request. 
.  (c)  A  financial  hardship  in-service 
withdrawal  from  the  TSP  is  not  an 
eligible  rollover  distribution,  and  a 
participant  therefore  may  not  request 
the  TSP  to  transfer  a  financial  hairdship 
in-service  withdrawal  to  a  traditional 
IRA  or  an  eligible  employer  plan.  A 
financial  hardship  in-service 
withdrawal  is  subject  to  10  percent 
withholding.  The  withholding  is  not 
mandatory;  the  participant  may  either 
avoid  the  withholding  or  increase  the 
amount  of  withholding  by  submitting 
IRS  Form  W^P,  Withholding 
Certificate  for  Pension  or  Annuity 
Payments,  to  the  TSP  with  the 
withdrawal  request. 

Subpart  F — [Reserved] 

Subpart  G — Spousal  Rights 

§1650.61     Spousal  rights  applicable  to    - 
post-employinent  witlidrawals. 

(a)  The  spousal  rights  described  in 
this  section  apply  to  full  post- 
employment  withdrawals  when  the 
married  participant's  vested  TSP 
account  balance  exceeds  $3,500,  and  to 
partial  post-employment  withdrawals 
without  regard  to  the  amount  of  the 
participant's  account  balance. 

(b)  The  spouse  of  a  CSRS  participant 
is  entitled  to  notice  when  the         , 
participant  applies  for  a  post- 
employment  withdrawal,  unless  the 
participant  was  granted  an  exception 
under  §  1650.64  to  the  spousal 
notification  requirement  within  90  days 
of  the  date  the  withdrawal  request  is 
processed  by  the  TSP.  The  participant 
must  provide  the  TSP  record  keeper 
with  the  spouse's  correct  address.  The 
TSP  record  keeper  will  send  the 
required  notice  by  first  class  mail  to  the 


spouse  at  the  most  recent  address 
provided  by  the  participant. 

(c)  The  spouse  of  a  FfcRS  or 
uniformed  services  participant  has  a 
right  to  a  joint  and  survivor  annuity 
with  a  50  percent  survivor  benefit,  level 
payments,  and  no  cash  refund  based  on 
the  participant's  entire  account  balance 
when  the  participant  elects  a  full  post- 
employment  withdrawal.  The 
participant  may  make  a  different 
withdrawal  election  only  if  his  or  her 
spouse  waives  the  right  to  this  annuity. 

(1)  To  show  that  the  spouse  has 
waived  the  right  to  this  annuity,  the 
participant  must  submit  to  the  TSP    . 
record  keeper  a  properly  completed 
withdrawal  request  form,  signed  by  his 
or  her  spouse  in  the  presence  of  a 
notary,  unless  the  TSP  granted  the 
participant  an  exception  under 

§  1650.65  to  the  spousal  notification 
requirement  within  90  days  of  the  date 
the  withdrawal  form  is  processed  by  the 
TSP.  If  the  TSP  granted  the  participant 
an  exception  to  the  signature 
requirement,  the  participant  should 
enclose  a  copy  of  the  TSP's  approval 
letter  with  the  withdrawal  form. 

(2)  Because  a  partial  post-employment 
withdrawal  will  diminish  the  amount  in 
the  account  which  is  available  for  a  joint 
and  survivor  annuity,  a  spouse's 
consent  is  required  before  a  partial 
withdrawal  will  be  approved,  regardless 
of  the  amount  to  be  withdrawn. 

(3)  Both  a  spouse's  waiver  of  a  joint 
and  survivor  annuity  and  a  spouse's 
consent  to  a  partial  withdrawal  must  be 
properly  notarized. 

(4)  The  spouse's  waiver  or  consent  is 
irrevocable  for  that  withdrawal  once  the 
TSP  record  keeper  has  received  it. 

f  1 650.62    Spousal  rights  applicable  to  in- 
service  withdrawals. 

(a)  The  spousal  rights  described  in 
this  section  apply  to  all  in-service 
withdrawals  and  do  not  depend  on  the 
amount  of  the  participant's  vested 
account  balance  or  the  amount 
reauested  for  withdrawal. 

(b)  The  spouse  of  a  CSRS  participant 
is  entitled  to  notice  when  the 
participant  applies  for  an  in-service 
withdrawal,  unless  the  participant  was 
granted  an  exception  under  §  1650.64  to 
the  spousal  notification  requirement 
within  90  days  of  the  date  on  which  the 
withdrawal  request  is  processed  by  the 
TSP.  If  the  TSP  granted  the  participant 
an  exception  to  the  notice  requirement, 
the  participant  should  enclose  a  copy  of 
the  TSP's  approval  letter  with  the 
withdrawal  form.  The  participant  must 
provide  the  TSP  record  keeper  with  the 
spouse's  correct  address.  The  TSP 
record  keeper  will  send  the  required 
notice  by  first  class  mail  to  the  spouse 
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at  th9  most  recent  address  provided  by 
the  participant. 

(c)  A  participant  who  is  covered  by 
FERS  or  who  is  a  member  of  the 
uniformed  services  must  obtain  the 
consent  of  his  or  her  spouse  before 
obtaining<an  in-service  withdrawal, 
unless  the  participant  was  granted  an 
exception  under  §  1650.65  to  the 
signature  requirement  within  90  days  of 
the  date  the  withdrawal  form  is 
processed  by  the  TSP.  To  show  the 
spouse's  consent,  a  participant  must 
submit  to  the  TSP  record  keeper  a 
properly  completed  withdrawal  request 
form,  signed  by  his  or  her  spouse  in  the 
presence  of  a  notary.  Once  a  form 
containing  the  spouse's  consent  has 
been  submitted  to  the  TSP  record 
keeper,  the  spouse^s  consent  is 
irrevocable  for  that  withdrawal. 

S 1 650.63    Executive  Director's  exception 
to  ttie  spousal  notification  requirement 

(a)  Whenever  this  subpart  requires  the 
Executive  Director  to  give  notice  of  an 
action  to  the  spouse  of  a  CSRS 
participant,  an  exception  to  this 
requirement  may  be  granted  if  the 
participant  establishes  to  the 
satisfaction  of  the  Executive  Director 
that  the  spouse's  whereabouts  cannot  be 
determined.  A  request  for  an  exception 
to  the  notification  requirement  based  on 
imknown  whereabouts  must  be 
submitted  to  the  Executive  Director  on 
Form  TSP-16  or  Form  TSP-U-16, 
Exception  to  Spousal  Requirements, 
accompanied  by  one  of  the  following: 

(1)  A  court  order  stating  that  the 
spouse's  whereabouts  cannot  be 
determined; 

(2)  A  police  or  governmental  agency 
determination,  signed  by  the 
appropriate  department  or  division 
head,  which  states  that  the  spouse's 
whereabouts  cannot  be  determined;  or 

(3)  Statements  by  the  participant  and 
two  other  persons,  which  meet  the 
following  requirements: 

(i)  The  participant's  statement  must 
give  the  full  name  of  the  spouse,  declare 
the  participant's  inability  to  locate  the 
spouse,  state  the  last  time  the  spouse's 
location  vyas  known,  explain  why  the 
spouse's  location  is  not  known 
currently,  and  describe  the  good  faith 
efforts  the  participant  has  made  to 
locate  the  spouse  in  the  90  days  before 
the  request  for  an  exception  was 
received  by  the  TSP.  Examples  of 
attempting  to  locate  the  spouse  include, 
but  are  not  limited  to,  checking  with 
relatives  and  mutual  fiiends  or  using 
telephone  directories  and  directory 
assistance  for  the  city  of  the  spouse's 
last  known  address.  Negative 
statements,  such  as,  "I  have  not  seen  nor 


he»d  from  him,"  or  "I  have  not  had 
contact  with  her,"  are  not  sufficient. 

(ii)  The  statements  from  two  other 
persons  must  support  the  participant's 
statement  that  he  or  she  does  not  know 
the  spouse's  whereabouts,  and 
substantiate  the  participant's 
description  of  the  efforts  he  or  she  made 
to  locate  the  spouse,  including  the  dates 
the  participant  made  those  efforts. 

(iii)  All  statements  must  be  signed 
and  dated  and  must  include  the 
following  certification:  "I  understand 
that  a  false  statement  or  willful 
misrepresentation  is  ptmishable  under 
Federal  law  (18  U.S.C.  1001)  by  a  fine 
or  imprisonment  or  both.". 

(b)  A  withdrawal  election  will  be 
processed  within  90  days  of  an 
approved  exception  so  long  as  the 
spouse  named  on  the  form  is  the  spouse 
for  whom  the  exception  has  been 
approved.  The  spouse's  SSN  must  be 
included  on  the  withdrawal  request. 

(c)  The  TSP,  in  its  discretion,  may 
require  a  participant  to  provide 
additional  information  before  granting  a 
waiver.  The  TSP  may  use  any  of  the 
information  provided  to  conduct  its 
own  search  for  the  spouse. 

S 1 650.64    Executive  Director's  exception 
to  tfw  spousal  consent  requirement 

(a)  Whenever  this  subpart  requires  the 
consent  of  a  spouse  of  a  FERS  or 
uniformed  services  participant  to  a  loan 
or  withdrawal  or  a  waiver  of  the  right 
to  a  siuvivor  annuity,  an  exception  to 
this  requirement  may  be  granted  if  the 
participant  establishes  to  the 
satisfaction  of  the  Executive  Director 
that: 

(1)  The  spouse's  whereabouts  cannot 
be  determined  in  accordance  with  the 
provisions  of  §  1650.64;  or 

(2)  Due  to  exceptional  circimistances, 
requiring  the  spouse's  signature  would 
be  inappropriate. 

(i)  An  exception  to  the  requirement 
for  a  spouse's  signature  may  be  granted 
based  on  exceptional  circumstances 
only  when  the  participant  presents  a 
court  order  or  government  agency 
determination  that  contains  a  finding  or 
a  recitation  of  exceptional 
circiunstances  regarding  the  spouse 
which  would  warrant  an  exception  to 
the  signatiire  requirement. 

(ii)  Exceptional  circumstances  are 
narrowly  construed,  but  are  exemplified 
by  a  court  order  or  government  agency 
determination  that: 

(A)  Indicates  that  the  spouse  and  the 
participant  have  been  maintaining 
separate  residences  with  no  financial 
relationship  for  three  or  more  years; 

(B)  Indicates  that  the  spouse 
abandoned  the  participant,  but  for 
religious  or  similarly  compelling 


reasons,  the  parties  chose  not  to  divorce; 
or 

(C)  Expressly  states  that  the 
participant  may  obtain  a  loan  from  his 
or  her  TSP  account  or  withdraw  his  or 
her  Thrift  Savings  Plan  account  balance 
notwithstanding  the  absence  of  the 
spouse's  signature. 

(b)  A  post-employment  withdrawal 
election  or  an  in-service  withdrawal 
request  processed  within  90  days  of  an 
approved  exception  will  be  accepted  by 
the  TSP  so  long  as  the  spouse  named  on 
the  form  is  the  spouse  for  whom  the 
exception  has  been  approved.  The 
spouse's  SSN  must  be  included  on  the 
withdrawal  request  form. 

PART1651— DEATH  BENEFITS 

■  39.  The  authority  citation  for  part  1651 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  8424(d).  8432(j). 
8433(e),  8435(c)(2),  8474(b)(5)  and  8474(c)(1). 

■  40.  Section  1651.1  is  revised  to  read  as 
follows: 

§1651.1     Definitions. 

(a)  Definitions  generally  applicable  to 
the  Thrift  Savings  Plan  are  set  forth  at 

5  CFR  1690.1. 

(b)  As  used  in  this  subpart: 

Death  benefit  means  the  portion  of  a 
deceased  participant's  accoimt  that  is 
payable  imder  FERSA's  order  of 
precedence. 

Domicile  means  the  participant's 
place  of  residence  for  purposes  of  state 
income  tax  liability. 

Order  of  precedence  means  the 
priority  of  entitlement  to  a  TSP  death 
benefit  specified  in  5  U.S.C.  8424(d). 

TIN  means  a  taxpayer  identification 
number.  A  TIN  may  be  a  Social  Security 
number  (SSN),  an  employer 
identification  number  (EIN),  or  an 
individual  taxpayer  identification 
nimiber  (ITIN). 

■  41.  Section  1651.2  is  revised  to  read  as 
follows: 

§  1651 .2    Entitientent  to  funds  in  a 
deceased  participant's  account 

(a)  Death  benefits.  Except  as  provided 
in  paragraph  (b)  of  this  section,  the 
account  balance  of  a  deceased 
participant  will  be  paid  as  a  death 
benefit  to  the  individual  or  individuals 
surviving  the  participant,  in  the 
following  order  of  precedence: 

(1)  To  the  beneficiary  or  beneficiaries 
designated  by  the  participant  on  the 
TSP  designation  of  beneficiary  form  that 
has  been  properly  completed  and  filed 
in  accordance  with  §  1651.3; 

(2)  If  there  is  no  designated 
beneficiary,  to  the  spouse  of  the 
participant  in  accordance  with  §  1651.5; 

(3)  If  there  are  no  beneficiaries  or 
persons  as  described  in  paragraphs 
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(a)(1)  and  (a)(2)  of  this  section,  to  the 
child  or  children  of  the  participant  and 
descendants  of  deceased  children  by 
representation  in  accordance  with 
§1651.6; 

(4)  If  there  are  no  beneficiaries  or 
persons  as  described  in  paragraphs 
(a)(1)  through  (a)(3)  of  this  section,  to 
the  parents  of  the  participant  in  equal 
shares  or  entirely  to  the  surviving  parent 
in  accordance  with  §  1651.7; 

(5)  If  there  are  no  beneHciaries  or 
persons  as  described  in  paragraphs 
(a)(1)  through  {a)(4)  of  this  section,  to 
the  duly  appointed  executor  or 
administrator  of  the  estate  of  the 
participant  in  accordance  with  §  1651.8; 
or 

(6)  If  there  are  no  beneficiaries  or 
persons  as  described  in  paragraphs 
(a)(1)  through  (a)(5)  of  this  section,  to 
the  next  of  kin  of  the  participant  who 
is  or  are  entitled  under  the  laws  of  the 
state  of  the  participant's  domicile  on  the 
date  of  the  participant's  death  in 
accordance  with  §  1651.9. 

(b)  TSP  withdmwals.  If  the  TSP 
processes  a  notice  that  a  participant  has 
died,  it  will  cancel  any  pending  request 
by  the  participant  to  withdraw  his  or 
her  account.  The  TSP  will  also  cancel 
an  annuity  purchase  made  on  or  after 
the  participant's  date  of  death  but  before 
annuity  payments  have  begun,  and  the 
annuity  vendor  will  return  the  funds  to 
the  TSP.  The  funds  designated  by  the 
participant  for  the  withdrawal  will  be 
paid  as  a  death  benefit  in  accordance 
with  paragraph  (a)  of  this  section,  unless 
the  participant  elected  to  withdrawal 
his  or  her  account  in  the  form  of  an 
annuity,  in  which  case  the  funds 
designated  for  the  purchase  of  the 
annuity  will  be  paid  as  described  below: 

(1)  If  the  participant  requested  a 
single  life  annuity  with  no  cash  refund 
or  10-year  certain  feature,  the  TSP  will 
pay  the  funds  as  a  death  benefit  in 
accordance  with  paragraph  (a)  of  this 
section. 

(2)  If  the  participant  requested  a 
single  life  annuity  with  a  cash  refund  or 
10-year  certain  feature,  the  TSP  will  pay 
the  funds: 

(i)  As  a  death  benefit  to  the 
beneficiary  or  beneficiaries  designated 
by  the  participant  on  the  annuity 
portion  of  a  withdrawal  request,  Form 
TSP-70  or  Form  TSP-U-70;  or 

(ii)  As  a  death  beneftt  in  accordance 
with  paragraph  (a)  of  this  section  if  no 
beneflciary  designated  on  the 
withdrawal  request  survives  the 
participant. 

(3)  If  the  participant  requested  a  joint 
life  annuity  without  additional  features, 
the  TSP  will  pay  the  funds: 


(i)  As  a  death  benefit  to  the  joint  life 
annuitant  if  he  or  she  survives  the 
participant;  or 

(ii)  As  a  death  benefit  in  accordance 
with  paragraph  (a)  of  this  section  if  the 
joint  life  annuitant  does  not  survive  the 
participant. 

(4)  If  the  participant  requested  a  joint 
life  annuity  with  a  cash  refund  or  10- 
year  certain  feature,  the  TSP  will  pay 
the  funds: 

(i)  As  a  death  benefit  to  the  joint  life 
annuitant  if  he  or  she  survives  the 
participant,"- 

(ii)  As  a  death  benefit  to  the 
beneficiary  or  beneficiaries  designated 
by  the  participant  on  the  annuity 
portion  of  Form  TSP-70  or  Form  TSP- 
U-70,  if  the  joint  life  annuitant  does  not 
survive  the  participant;  or 

(iii)  As  a  death  benefit  in  accordance 
with  paragraph  (a)  of  this  section  if 
neither  the  joint  life  annuitant  nor  any 
designated  beneficiary  survives  the 
participant. 

(5)  If  a  participant  dies  after  an 
annuity  has  been  purchased,  the 
annuity  vendor  will  make  or  stop  the 
payments  in  accordance  with  the 
annuity  method  selected. 

(c)  TSP  loans.  If  the  TSP  processes  a 
notice  that  a  participant  has  died,  any 
pending  loan  disbursement  will  be 
cancelled  and  the  funds  designated  for 
the  loan  will  be  distributed  as  a  death 
benefit  in  accordance  with  paragraph  (a) 
of  this  section.  If  a  TSP  loan  has  been 
disbursed,  but  the  check  has  not  been 
negotiated  (or  an  electronic  funds 
transfer  (EFT)  has  been  returned),  the 
loan  proceeds  will  be  used  to  pay  off  the 
loan.  If  the  loan  check  has  been 
negotiated  (or  the  EFT  has  been 
processed),  the  funds  cannot  be 
returned  to  the  TSP  and  the  TSP  will 
declare  the  loan  balance  as  a  taxable 
distribution  in  accordance  with  5  CFR 
1655.15. 

(d)  Investment  of  a  TSP  account  upon 
notice  of  death.  If  a  participant  dies 
with  any  portion  of  his  or  her  TSP 
account  in  an  investment  fund  other 
than  the  G  Fund,  the  TSP  will  transfer 
the  entire  account  into  the  G  Fund  after 
it  processes  a  notice  that  the  participant 
has  died,  or  a  death  code  indicating  the 
participant's  death  from  the 
participant's  agency  or  service.  The 
account  will  accrue  earnings  at  the  G 
Fund  rate  in  accordance  with  5  CFR  part 
1645  until  it  is  paid  under  this  part. 

■  42.  Section  1651.14  is  amended  by 
revising  paragraph  (f).  and  by  adding  a 
new  paragraph  (g)  to  read  as  follows: 

f  1651.14    How  payment  i*  made. 

•         •         •         •         • 

(f)  Payment  to  trust.  If  payment  is  to 
a  trust,  the  payment  will  be  made 


payable  to  the  trust  and  mailed  in  care 
of  the  trustee.  A  TIN  must  be  provided 
for  the  trust. 

(g)  If  a  death  benefit  payment  is 
returned  as  undeliverable,  the  TSP 
record  keeper  will  attempt  to  locate  the 
beneficiary  by  writing  to  his  or  her  TSP 
database  address.  If  the  beneficiary  does 
not  respond  within  60  days,  the  TSP 
will  forfeit  the  death  benefit  payment  to 
the^Plan.  The  beneficiary  can  claim  the 
forfeited  funds,  although  they  will  not 
be  credited  with  TSP  investment  fund 
returns. 

■  43.  Section  1651.17  is  revised  to  read 
as  follows: 

§1651.17    Disclaimer  of  baneftts. 

(a)  Right  to  disclaim.  The  beneficiary 
of  a  TSP  account  may  disclaim  his  or 
her  right  to  receive  all  or  part  of  a  TSP 
death  benefit.  If  the  disclaimant  is  a 
minor,  the  parent  or  guardian  of  the 
minor  must  sign  the  disclaimer. 

(b)  Valid  disclaimer.  The  disclaimer 
must  expressly  state  that  the  beneficiary 
is  disclaiming  his  or  her  right  to  receive 
either  all  or  a  stated  percentage  of  the 
death  benefit  payable  from  the  TSP 
account  of  the  named  participant  and 
must  be: 

(1)  Submitted  in  writing; 

(2)  Signed  by  the  person  (or  legal 
representative)  disclaiming  the  benefit; 
and 

(3)  Received  before  the  TSP  pays  the 
death  benefit. 

(c)  Invalid  disclaimer.  A  disclaimer  is 
invalid  if  it  is  revocable  or  directs  to 
whom  the  disclaimed  bene^t  should  be 
paid. 

(d)  Disclaimer  effect.  The  disclaimed 
share  will  be  paid  as  though  the 
beneficiary  predeceased  the  participant, 
according  to  the  rules  set  forth  in    . 
§1651.10. 

■  44.  Part  1653  is  revised  to  read  as 
follows: 

PART  1653— COURT  ORDERS  AND 
LEGAL  PROCESSES  AFFECTING 
THRIFT  SAVINGS  PLAN  ACCOUNTS 

Subpart  A — Ratiramant  Banafits  Court 
Ordar* 

Sec. 

1653.1  Dennitions. 

1653.2  Qualifying  retirement  benefits  court 
orders. 

1653.3  Processing  retirement  benefits  court 
orders. 

1653.4  Calculating  entitlements. 

1653.5  Payment. 

Sutipart  B — Legal  Process  for  ttw 
Enforcamant  of  a  Participant's  Legal 
Ot>li5|ations  to  Pay  CfiHd  Support  or 
Alimony  Currantty 

1653.11  Definitions. 

1653.12  Qualifying  legal  processes. 


Federal  Register/Vol.  68.  No.  114/Friday.  June  13,  2003/Rules  and  Regulations  355 1 1 


1653.13  Processing  legal  processes. 

1654.14  Calculating  entitlements. 

1653.15  Payment. 

Subpart  C— CMM  Abuse  Court  Orders 

1653.21  Definitions. 

1653.22  Purpose. 

1653.23  Processing  and  payment. 

Authority:  5  U.S.C.  8435,  8436(b). 
8437(e)(3).  8467.  8474(b)(5)  and  8474(c)(1). 

Subpart  A— Retirement  Benefits  Court 
Orders 

§1653.1    DafinWons. 

(a)  Definitions  generally  applicable  to 
the  Thrift  Savings  Plan  are  set  forth  at 

5  CFR  1690.1. 

(b)  As  used  in  this  subpart: 

Court  means  any  court  of  any  State, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  Guam, 
the  Northern  Mariana  Islands,  or  the 
Virgin  Islands,  and  any  Indian  court  as 
defined  by  25  U.S.C.  1301(3). 

Effective  date  of  a  court  order  means 
the  date  it  was  entered  by  the  clerk  of 
the  court  or,  if  the  order  does  not  show 
a  date  entered,  the  date  it  was  filed  by 
the  clerk  of  the  court  or,  if  the  order 
does  not  contain  a  date  entered  or  a  date 
,  filed,  the  date  it  yvas  signed  by  the 
judge. 

Retirement  benefits  court  order  or 
order  means  a  court  decree  of  divorce, 
annulment  or  legal  separation,  or  a  court 
order  or  court-approved  property 
settlement  agreement  incident  to  such  a 
decree.  Orders  may  be  issued  at  any 
stage  of  a  divorce,  annulment,  or  legal 
separation  proceeding. 

f  1653.2    Qualifying  ratiramant  banafita 
court  ordars. 

(a)  To  be  qualifying,  and  thus 
enforceable  against  the  TSP,  a 
retirement  benefits  court  order  must 
meet  the  following  requirements: 

(1)  The  order  must  expressly  relate  to 
the  Thrift  Savings  Plan  account  of  a  TSP 
participant.  This  means  that: 

(i)  The  order  must  expressly  refer  to 
the  "Thrift  Savings  Plan"  or  describe 
the  TSP  in  such  a  way  that  it  caimot  be 
confused  with  other  Federal 
Government  retirement  benefits  or  non- 
Federal  retirement  benefits; 

(ii)  The  order  must  he  written  in  terms 
appropriate  to  a  defined  contribution 
plan  rather  than  a  defined  benefit  plan. 
For  example,  it  should  generally  refer  to 
the  participant's  TSP  account  or  TSP 
account  balance  rather  than  a  benefit 
formula  or  the  participant's  eventual 
benefits;  and 

(iii)  If  the  participant  has  a  civilian 
TSP  account  and  a  uniformed  services 
TSP  account,  the  order  must  expressly 
identify  the  accoimt  to  which  it  relates. 

(2)  The  order  must  either  require  the 
TSP  to- freeze  the  participant's  account 


to  preserve  the  status  quo  pending  final 
resolution  of  the  parties'  rights  to  the 
participant's  TSP  account,  or  to  make  a 
payment  from  the  participant's  account 
to  a  permissible  payee. 

(3)  If  the  order  requires  a  payment 
from  the  participant's  account,  the 
award  must  be  for: 

(i)  A  specific  dollar  amount; 

(ii)  A  stated  percentage  or  fraction  of 
the  account; 

(iii)  A  portion  of  the  account  to  be 
calculated  by  applying  a  formula  that 
yields  a  mathematically  possible  result. 
All  of  the  variables  in  die  formula  must 
have  values  that  are  readily 
ascertainable  from  the  face  of  the  order 
or  from  TSP  records;  or 

(iv)  A  survivor  annuity  as  provided  in 
5  U.S.C.  8435(d). 

(4)  A  court  order  can  only  require  a 
payment  to: 

(i)  Current  or  former  spouses  of  the 
participant; 

(ii)  Attorneys  of  current  or  former 
spouses  of  a  participant  (as  fees); 

(iii)  Dependents  of  the  participant; 
and 

(iv)  Attorneys  of  dependents  of  the 
participant  (as  fees). 

(b)  TTie  following  retirement  benefits 
court  orders  sre  not  qualifying  and  thus 
are  not  enforceable  against  the  TSP: 

(1)  An  order  relating  to  a  TSP  account 
that  has  been  closed; 

(2)  An  order  relating  to  a  TSP  account 
that  contains  only  nonvested  money, 
unless  the  money  will  become  vested 
within  30  days  of  the  date  the  TSP 
receives  the  order  if  the  participant  were 
to  remain  in  Federal  service; 

(3)  An  order  requiring  the  return  to 
the  TSP  of  money  that  was  properly 
paid  pursuant  to  an  earlier  court  order; 

(4")  An  order  requiring  the  TSP  to 
make  a  payment  in  the  future,  unless 
the  present  value  of  the  payee's 
entitlement  can  be  calculated,  in  which 
case  the  TSP  will  make  the  payment 
currently;  and 

(5)  An  order  that  does  not  specify  the 
accoimt  to  which  the  order  applies,  if 
the  participant  has  both  a  civilian  "TSP 
account  and  a  uniformed  services  TSP 
account. 

§  1 653.3    l>rocassing  ratiramant  banafrts 
court  ordars. 

(a)  The  payment  of  a  retirement 
benefits  court  order  from  the  TSP  is 
governed  solely  by  FERSA  and  by  the 
terms  of  this  subpart.  The  TSP  will 
honor  retirement  benefits  court  orders 
properly  issued  by  a  court  (as  defined  in 
§  1653.1).  However,  those  courts  have 
no  jurisdiction  over  the  TSP  and  the 
TSP  cannot  be  made  a  party  to  the 
underlying  domestic  relations 
proceedings. 


(b)  The  TSP  will  review  a  retirement 
benefits  court  order  to  determine 
whether  it  is  enforceable  against  the 
TSP  only  after  the  TSP  has  received  a 
complete  copy  of  the  document.  Receipt 
by  an  employing  agency  or  any  other 
agency  of  the  Government  does  not 
constitute  receipt  by  the  TSP. 
Retirement  benefits  court  orders  should 
be  submitted  to  the  TSP  record  keeper 
at  the  following  address:  Thrift  Savings 
Plan  Service  Office,  National  Finance 
Center,  P.O.  Box  61500,  New  Orleans, 
Louisiana,  70161-1500.  Receipt  by  the 
TSP  record  keeper  is  considered  receipt 
by  the  TSP.  To  be  complete,  a  court     -^- 
order  must  contain  all  pages  and 
attachments;  it  must  also  provide  (or  be 
accompanied  by  a  document  that 
provides): 

(1)  The  participant's  Social  Security 
number  (SSN); 

(2)  The  name  and  last  known  mailing 
address  of  each  payee  covered  by  the 
order;  and 

(3)  The  payee's  SSN  and  state  of  legal 
residence  if  he  or  she  is  the  current  or 
former  spouse  of  the  participant. 

(c)  As  soon  as  practicable  after  the 
TSP  receives  a  document  that  purports 
to  be  a  qualifying  retirement  benefits 
court  order,  whether  or  not  complete, 
the  participant's  account  will  be  frozen. 
After  the  account  is  frozen,  no 
withdrawal  or  loan  disbursements 
(other  than  a  required  minimum 
distribution  pursuant  to  section 
401(a)(9)  of  the  Internal  Revenue  Code, 
26  U.S.C.  401(a)(9))  will  be  allowed 
until  the  account  is  unfrozen.  All  other 
account  activity  will  be  permitted. 

(d)  The  following  documents  do  not 
purport  to  be  qualifying  retirement 
benefits  court  orders,  and  accounts  of 
participants  to  whom  such  orders  relate 
will  not  be  frozen: 

(1)  A  document  that  does  not  indicate 
on  its  face  (or  is  not  accompanied  by  a 
document  that  establishes)  that  it  has 
been  issued  or  approved  by  a  court; 

(2)  A  court  order  relating  to  a  TSP 
account  that  has  been  closed; 

(3)  A  court  order  dated  before  June  6, 
1986; 

(4)  A  court  order  that  does  not  award 
all  or  any  part  of  the  TSP  account  to 
someone  other  than  the  participant;  and 

(5)  A  court  order  that  does  not 
mention  retirement  benefits. 

(e)  After  the  participant's  account  is 
frozen,  the  TSP  will  review  the 
document  further  to  determine  if  it  is 
complete;  if  the  document  is  not 
complete,  the  TSP  will  request  a 
complete  document.  If  a  complete  copy 
is  not  received  within  30  days  of  that 
request,  the  account  will  be  unfrozen 
and  no  further  action  will  be  taken  with 
respect  to  the  document. 
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(f)  The  TSP  will  review  a  complete 
copy  of  an  order  to  determine  whether 
it  IS  a  qualifying  retirement  benefits 
court  order  as  described  in  §  1653.2.  The 
TSP  will  mail  a  decision  letter  to  all 
parties  containing  the  following 
information: 

(1)  A  determination  regarding 
whether  the  court  order  is  qualifying; 

(2)  A  statement  of  the  applicable 
statutes  and  regulations; 

(3)  An  explanation  of  the  effect  the 
court  order  has  on  the  participant's  TSP 
account;  and 

(4)  If  the  qualifying  order  requires 
payment,  the  letter  will  provide: 

(i)  An  explanation  of  how  the 
payment  will  be  calculated  and  an 
estimated  amount  of  payment; 

(ii)  The  anticipated  date  of  payment; 

(iii)  Tax  information  and  income  tax 
withholding  forms  to  the  person 
responsible  for  paying  Federal  income 
tax  on  the  payment; 

(iv)  Information  and  the  form  needed 
to  transfer  the  payment  to  an  eligible 
employer  plan  or  traditional  IRA  (if  the 
payee  is  the  current  or  former  spouse  of 
the  participant);  and 

(v)  Information  and  the  form  needed 
to  receive  the  payment  through  an 
electronic  funds  transfer  (EFT). 

(g)  The  TSP  decision  letter  is  a  final 
determination  of  the  parties'  rights  in 
the  account.  There  is  no  administrative 
appeal  from  the  TSP  decision. 

(h)  An  account  frozen  under  this 
section  will  be  unfrozen  as  follows: 

(1)  If  the  account  was  frozen  upon 
receipt  of  an  incomplete  order,  the 
account  will  be  unfrozen  if  a  complete 
order  is  not  received  within  30  days  of 
the  date  of  the  request  described  in 
paragraph  (e)  of  this  section; 

(2)  If  the  account  was  frozen  in 
response  to  an  order  issued  to  preserve 
the  status  quo  pending  final  resolution 
of  the  parties'  rights  to  the  participant's 
TSP  account,  the  account  will  be 
unfrozen  if  the  TSP  receives  a  court 
order  that  vacates  or  supersedes  the 
previous  order  (unless  the  order 
vacating  or  superseding  the  order  itself 
qualifies  to  place  a  &«eze  on  the 
account).  A  court  order  that  purports  to 
require  a  payment  from  the  TSP 
supersedes  an  order  issued  to  preserve 
the  status  quo,  even  if  it  does  not 
qualify  to  require  a  payment  frt>m  the 
TSP: 

(3)  If  the  account  was  frozen  in 
response  to  an  order  purporting  to 
require  a  payment  from  the  TSP,  the 
freeze  will  be  lifted: 

(i)  Once  payment  is  made,  if  the  court 
order  is  qualifying;  or 

(ii)  Forty-five  (45)  days  after  the  date 
of  the  TSP  decision  letter  if  the  court 
order  is  not  qualifying.  The  45-day 


period  will  be  terminated,  and  the 
account  will  be  unfrtizen,  if  both  parties 
submit  to  the  TSP  a  written  request  for 
such  a  termination. 

(i)  The  TSP  will  hold  in  abeyance  the 
processing  of  a  court-ordered  payment  if 
the  TSP  is  notified  in  writing  that  the 
underlying  court  order  has  been 
appealed,  and  that  the  effect  of  the  filing 
of  the  appeal  is  to  stay  the  enforceability 
of  the  order. 

(1)  In  the  notification,  the  TSP  must 
be  provided  with  proper  documentation 
of  the  appeal  and  citations  to  legal 
authority,  which  address  the  effect  of 
the  appeal  on  the  enforceability  of  the 
underlying  court  order. 

(i)  If  the  TSP  receives  proper 
documentation  and  citations  to  legal 
authority  which  demonstrate  that  the 
underlying  court  order  is  not 
enforceable,  the  TSP  will  inform  the 
parties  that  the  payment  will  not  occur 
until  resolution  of  the  appeal,  and  the 
account  will  remain  frozen  for  loans  and 
withdrawals. 

(ii)  In  the  absence  of  proper 
documentation  and  citations  to  legal 
authority,  the  TSP  will  presume  that  the 
provisions  relating  to  the  TSP  in  the 
court  order  remain  valid  and  will 
proceed  with  the  payment  process. 

(2)  The  TSP  must  be  notified  in 
writing  of  the  disposition  of  the  appeal 
before  the  freeze  will  be  removed  from 
the  participant's  account  or  a  payment 
will  be  made.  The  notification  must 
include  a  complete  copy  of  an  order 
from  the  appellate  court  explaining  the 
effect  of  the  appeal  on  the  participant's 
account. 

(j)  Multiple  qualifying  court  orders 
relating  to  the  same  TSP  account  and 
received  by  the  TSP  will  be  processed 
as  follows: 

(1)  If  the  orders  make  awards  to  the 
same  payee  or  payees  and  do  not 
indicate  that  the  awards  are  cumulative, 
the  TSP  will  only  honor  the  order 
bearing  the  latest  effective  date. 

(2)  If  the  orders  relate  to  different 
former  spouses  of  the  participant  and 
award  survivor  annuities,  the  TSP  will 
honor  them  in  the  order  of  their 
effective  dates. 

(3)  If  the  orders  relate  to  different 
payees  and  award  fixed  dollar  amounts, 
percentages  or  fractions  of  an  account, 
or  portions  of  an  account  calculated  by 
the  application  of  formulae,  the  orders 
will  be  honored: 

(i)  In  the  order  of  their  receipt  by  the 
TSP,  if  received  by  the  TSP  on  different 
days;  or 

(li)  In  the  order  of  their  effective 
dates,  if  received  by  the  TSP  on  the 
same  day. 

(4)  In  all  other  cases,  the  TSP  will 
honor  multiple  qualifying  court  orders 


relating  to  the  same  TSP  account  in  the 
order  of  their  receipt  by  the  TSP. 

§  1 653.4    Calculating  entitlemanto. 

(a)  For  purposes  of  computing  the 
amount  of  a  payee's  entitlement  under 
this  section,  a  participant's  TSP  account 
balance  will  include  any  loan  balance 
outstanding  as  of  the  date  used  for 
calculating  the  payee's  entitlement, 
unless  the  court  order  provides 
otherwise. 

(b)  If  the  court  order  awards  a 
percentage  or  fraction  of  an  account  as 
of  a  specific  date,  the  payee's 
entitlement  will  be  calculated  based  on 
the  account  balance  as  of  that  date.  If 
the  date  specified  in  the  order  is  not  a 
business  day,  the  TSP  will  use  the 
participant's  account  balance  as  of  the 
last  preceding  business  day. 

(c)  If  the  court  order  awards  a 
percentage  or  fraction  of  an  account  but 
does  not  contain  a  specific  date  as  of 
which  to  apply  that  percentage  or 
fraction,  the  TSP  will  use  the  effective 
date  of  the  order. 

(d)  If  the  court  order  awards  a  specific 
dollar  amount,  the  payee's  entitlement 
will  be  the  lesser  of: 

(1)  The  dollar  amount  stated  in  the 
court  order;  or 

(2)  The  vested  account  balance  on  the 
date  of  disbursement. 

(e)  If  a  court  order  describes  a  payee's 
entitlement  in  terms  of  a  fixed  dollar 
amount  and  a  percentage  or  fraction  of 
the  account,  the  TSP  will  pay  the  fixed 
dollar  amount,  even  if  the  percentage  or 
fraction,  when  applied  to  the  accoimt 
balance,  would  yield  a  different  result. 

(f)  The  payee's  entitlement  will  be 
credited  with  TSP  investment  earnings 
as  described: 

(1)  The  entitlement  calculated  under 
this  section  will  not  be  credited  with 
TSP  investment  earnings  imless  the 
court  order  specifically  provides 
otherwise. 

(2)  If  earnings  are  awarded  and  a  rate 
is  specified,  the  rate  must  be  expressed 
as  an  annual  percentage  rate  or  as  a  per 
diem  dollar  amount  added  to  the 
payee's  entitlement. 

(3)  If  earnings  are  awarded  and  the 
rate  is  not  specified,  the  TSP  will  credit 
the  payee's  entitlement  with  the  rate  of 
return  for  the  G  Fund. 

(4)  Earnings  at  the  G  Fund  rate  will 
accrue  on  a  monthly  basis  through  May 
31,  2003,  beginning  with  the  month 
following  the  entitlement  date; 
thereafter,  G  Fund  earnings  will  accrue 
on  a  daily  basis,  beginning  with  the 
business  day  following  the  date  used  for 
calculating  the  payee's  entitlement  (or 
beginning  June  1 ,  2003,  if  interest  or 
earnings  commence  before  June  1 ,  2003) 


Federal  Register/ Vol.  68,  No.  114/Friday,  June  13.  2003 /Rules  and  Regulations  35513 


and  ending  2  business  days  before 
.  payment  is  made. 

(g)  The  TSP  will  estimate  the  amount 
of  a  payee's  entitlement  when  it 
prepares  the  court  order  decision  letter 
and  will  recalculate  the  entitlement  at 
the  time  of  payment.  The  recalculation 
may  differ  from  the  initial  estimation 
because: 

(1)  The  estimation  of  the  payee's 
entitlement  includes  both  vested  and 
nonvested  amounts  in  the  participant's 
account.  If,  at  the  time  of  payment,  the 
nonvested  portion  of  the  account  has 
not  become  vested,  the  recalculated 
entitlement  will  apply  only  to  the 
participant's  vested  accoiuit  balance; 

(2)  After  the  estimate  of  the  payee's 
entitlement  is  prepared,  the  TSP  may 
process  account  transactions  that  have 
an  effective  date  on  or  before  the  date 
used  to  compute  the  payee's 
entitlement.  Those  transactions  will  be 
included  when  the  payee's  entitlement 
is  recalculated  at  the  time  of  payment; 
and 

(3)  The  amoimt  available  for  pajrment 
from  the  account  may  be  reduced  due  to 
changes  in  share  price  (i.e.,  investment 
losses). 

§1653.5    Payment 

(a)  Payment  pursuant  to  a  qualifying 
retirement  benefits  court  order 
ordinarily  will  be  made  60  days  after  the 
date  of  the  TSP  decision  letter.  This  is 
intended  to  permit  the  payee  sufficient 
time  to  consider  decisions  about  tax 
withholding,  payment  by  EFT,  and 
transfer,  if  applicable,  under  paragraph 
(e)  of  this  section.  An  earlier 
distribution  may  be  made  as  follows: 

(1)  If  the  payee  is  the  current  or 
former  spouse  of  the  participant,  the 
payee  can  request  to  receive  the 
payment  sooner  than  60  days  by  making 
a  tax  withholding  election,  by 
requesting  a  payment  by  EFT,  or  by 
requesting  a  transfer  described  in 
paragraph  (e)(1)  of  this  section.  The  TSP 
decision  letter  will  provide  the  forms  a 
payee  can  use  to  request  an  earlier 
disbursement. 

(2)  If  the  payee  is  someone  other  than 
the  current  or  former  spouse  of  the 
participant,  the  participant  can  request 
a  disbursement  sooner  than  60  days  by 
making  the  tax  withholding  election 
described  in  paragraph  (e)(2)  of  this 
section  (on  forms  provided  to  the 
participant  with  the  TSP  decision 
letter). 

(3)  If  the  court  order  makes  an  award 
to  multiple  payees,  a  disbursement  may 
be  made  earlier  than  60  days  only  if 
requests  for  expedited  pa)anent  are 
received  bom  all  of  the  payees. 


(4)  In  no  event  will  payment  be  made 
earlier  than  31  days  after  the  date  of  the 
TSP  decision  letter. 

(b)  In  no  case  will  payment  exceed  the 
participant's  vested  account  balance, 
minus  any  outstanding  loan  balance. 

(c)  The  entire  amount  of  a  court  order 
payee's  entitlement  must  be  disbursed 
at  one  time.  A  series  of  payments  will 
not  be  made,  even  if  the  court  order 
provides  for  such  a  method  of  payment. 
A  payment  pursuant  to  a  court  order 
extinguishes  all  rights  to  any  further 
payment  imder  that  order,  even  if  the 
entire  amount  of  the  entitlement  cannot 
be  paid.  Any  further  award  must  be 
contained  in  a  separate  coiui  order. 

(d)  Payment  will  be  made  pro  rata 
from  all  TSP  investment  funds  in  which 
the  account  is  invested,  based  on  the 
balance  in  each  fund  on  the  date 
payment  is  made,  and  from  both  tax- 
deferred  and  tax-exempt  balances,  if 
any.  The  TSP  will  not  honor  provisions 
of  a  court  order  that  require  payment  to 
be  made  from  specific  investment  funds 
or  contribution  sources.  A  coiu^  orde^ 
may,  however,  specify  a  particular 
payment  from  the  tax-exempt  balance  of 
a  uniformed  services  TSP  account. 

(e)  Payment  will  be  made  only  to  the 
person  or  persons  specified  in  the  court 
order. 

(1)  If  payment  is  made  to  the  current 
or  former  spouse  of  the  participant,  the 
distribution  will  be  reported  to  the 
Internal  Revenue  Service  (IRS)  as 
income  to  the  payee. 

(i)  A  ciurent  or  former  spouse  of  a 
participant  may  request  that  the  TSP 
transfer  all  or  a  portion  of  the  payment 
to  an  eligible  employer  plan  or 
traditional  IRA.  A  retirement  benefits 
court  order  cannot  prevent  the  TSP  from 
providing  this  transfer  option  to  a 
current  or  former  spouse  of  a 
participant. 

(ii)  Any  amount  thai  is  not  so 
transferred  will  be  distributed  to  the 
payee.  That  distribution  will  be  subject 
to  mandatory  Federal  income  tax 
withholding.  The  payee  may  elect  to 
have  an  additional  amount  withheld  by 
filing  with  the  TSP  the  forms  provided 
to  the  payee  with  the  decision  letter. 

(iii)  Any  distribution  directly  to  the 
payee  will  be  made  under  the  following 
rules: 

(A)  If  the  court  order  specifies  a  third- 
party  mailing  address  for  the  payment, 
the  TSP  will  mail  to  the  address 
s^>ecified  any  portion  of  the  payment 
that  is  not  transferred  to  an  eligible 
employer  plan  or  traditional  IRA.  That 
portion  will  be  disbursed  in  the  form  (rf 
a  United  States  Treasury  check  made 
payable  solely  to  the  court  order  payee, 
and  mailed  in  care  of  the  third  party 
addressee. 


(B)  If  the  court  order  does  not  specify 
a  third  party  addressee,  the  payee  can 
choose  to  receive  the  distribution  by 
United  States  Treasury  check  or  by 
electronic  funds  transfer  (EFT)  to  a 
checking  or  savings  account  at  a 
financial  institution. 

(2)  If  the  payment  is  made  to  anyone 
other  than  the  current  or  former  sjiouse 
of  the  participant,  the  following  rules 
apply: 

(i)  The  payment  is  taxable  to  the 
participant  and  is  subject  to  Federal 
income  tax  withholding.  The  participant 
can  elect  the  amount  to  be  widiheld  by 
filing  with  the  TSP  the  forms  provided 
to  the  participant  with  the  decision 
letter.  If  the  participant  does  not  make 
a  withholding  election,  the  TSP  will 
withhold  10  percent  fit)m  the  payment. 
The  tax  withholding  will  be  taken  horn 
the  payee's  entitlement  and  the  gross 
amount  of  the  pajrment  (i.e.,  the  net 
payment  distributed  to  the  payee  plus 
the  amount  withheld  from  the  payment 
for  taxes)  will  be  reported  to  the  IRS  as 
income  to  the  participant. 

(ii)  The  payment  will  be  made  under 
the  same  rules  described  in  paragraph 
(e){l){iii)  of  this  section. 

(f)  Payment  will  not  be  made  jointly 
to  two  or  more  persons.  If  the  court 
order  requires  payments  to  more  than 
one  person,  the  order  must  separately 
indicate  the  amount  to  be  paid  to  each. 

(g)  If  there  are  insufficient  funds  to 
pay  each  court  order  payee,  payment 
will  be  made  as  follows: 

(1)  If  the  order  specifies  an  order  of 
precedence  for  the  payments,  the  TSP 
will  honor  it. 

(2)  If  the  order  does  not  specify  an 
order  of  precedence  for  the  payments, 
the  TSP  will  pay  a  current  or  former 
spouse  first,  a  dependent  second,  and  an 
attorney  tlrird. 

(h)  If  the  payee  dies  before  a  payment 
is  disbursed,  payment  will  be  made  to 
the  estate  of  the  payee,  unless  otherwise 
specified  by  the  court  order.  A 
distribution  to  the  estate  of  a  deceased 
court  order  payee  will  be  reported  as 
income  to  the  decedent's  estate.  If  the 
participant  dies  before  payment  is 
made,  the  order  will  be  honored  so  long 
as  it  is  submitted  to  the  TSP  before  the 
TSP  account  has  been  closed. 

(i)  If  the  parties  to  a  divorce  or 
annulment  have  remarried  each  other, 
or  a  legal  separation  is  terminated,  a 
new  court  order  will  be  required  to 
prevent  payment  pursuant  to  a 
previously  submitted  qualifying 
retirement  benefits  court  order. 

(j)  Payment  to  a  person  (including  the 
estate  of  the  payee)  pursuant  to  a 
qualifying  retirement  benefits  court 
order  made  in  accordance  with  this 
subpart  bars  recovery  by  any  other 
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person  claiming  entitlement  to  the 
payment. 

(k)  If  a  court  ordered  payment  is 
returned  as  undeliverable,  the  TSP 
record  keeper  will  attempt  to  locate  the 
payee  by  writing  to  his  or  her  TSP 
database  address.  If  the  payee  does  not 
respond  within  60  days,  the  TSP  will 
forfeit  the  funds  to  the  Plan.  The  payee 
can  claim  the  forfeited  funds,  although 
they  will  not  be  credited  with  TSP 
investment  fund  returns. 

Subpart  B — Legal  Process  for  the 
Enforcement  of  a  Participant's  Legal 
Obligations  To  Pay  Child  Support  or 
Alimony  Currently 

§1653.11     Definitions. 

(a)  Definitions  generally  applicable  to 
the  Thrift  Savings  Plan  are  set  forth  at 
5CFR  1600.1. 

(b)  As  used  in  this  subpart: 
Alimony  means  the  payment  of  funds 

for  the  support  and  maintenance  of  a 
spouse  or  former  spouse.  Alimony 
includes  separate  maintenance,  alimony 
pendente  lite,  maintenance,  and  spousal 
support.  Alimony  can  also  include 
attorney  fees,  interest,  and  court  costs, 
but  only  if  these  items  are  expressly 
made  recoverable  by  qualifying  legal 
process,  as  described  in  §  1653.12. 

Child  support  means  payment  of 
funds  for  the  support  aiid  uiaintenance 
of  a  child  or  children  of  the  participant. 
Child  support  includes  payments  to 
provide  for  health  care,  education, 
recreation,  clothing,  or  to  meet  other 
specific  needs  of  a  child  or  children. 
Child  support  can  also  include  attorney 
fees,  interest,  and  court  costs,  but  only 
if  these  items  are  expressly  made 
recoverable  by  qualifying  legal  process, 
as  described  in  §  1653.12. 

Competent  authority  means  a  court  or 
an  administrative  agency  of  competent 
jurisdiction  in  any  State,  territory  or 
possession  of  the  United  States:  a  court 
or  administrative  agency  of  competent 
jurisdiction  in  any  foreign  country  with 
which  the  United  States  has  entered 
into  em  agreement  that  requires  the 
United  States  to  honor  the  process;  or  an 
authorized  official  pursuant  to  an  order 
of  such  a  court  or  an  administrative 
agency  of  competent  jurisdiction 
pursuant  to  state  or  local  law. 

Legal  process  means  a  writ,  order, 
summons,  or  other  similar  process  in 
the  nature  of  a  garnishment,  which  is 
brought  to  enforce  a  participant's  legal 
obligations  to  pay  child  support  or 
alimony  currently. 

S 1 653.1 2    Qualifying  legal  processes. 

(a)  The  TSP  will  only  honor  the  terms 
of  a  legal  process  that  is  qualifying 
under  paragraph  (b)  of  this  section. 


(b)  A  legal  process  must  meet  each  of 
the  following  requirements  to  be 
considered  qualifying: 

(1)  A  competent  authority  must  have 
issued  the  legal  process: 

(2)  The  legal  process  must  expressly 
relate  to  the  Thrift  Savings  Plan  account 
of  a  TSP  participant,  as  described  in 

§  1653.2(a)(1): 

(3)  The  legal  process  must  require  the 
TSP  to: 

(i)  Pay  a  stated  dollar  amount  from  a 
participant's  TSP  account:  or 

(ii)  Freeze  the  participant's  account  in 
anticipation  of  an  order  to  pay  from  the 
account. 

(c)  The  following  legal  processes  are 
not  qualifying: 

( 1 )  A  legal  process  relating  to  a  TSP 
account  that  has  been  closed: 

(2)  A  legal'process  relating  to  a  TSP 
account  that  contains  only  nonvested 
money,  unless  the  money  will  become 
vested  within  30  days  of  the  date  the 
TSP  receives  the  order  if  the  participant 
were  to  remain  in  Federal  service; 

(3)  A  legal  process  requiring  the 
return  to  the  TSP  of  money  that  was 
properly  paid  pursuant  to  an  earlier 
legal  process; 

(4)  A  legal  process  requiring  the  TSP 
to  make  a  payment  in  the  future;  and 

(5)  A  legal  process  requiring  a  series 
of  payments. 

§1653.13    Processing  legal  processes. 

(a)  The  payment  of  legal  processes 
from  the  TSP  is  governed  solely  by  the 
Federal  Employees'  Retirement  System 
Act,  5  U.S.C.  chapter  84,  and  by  the 
terms  of  this  subpart.  Although  the  TSP 
will  honor  legal  processes  properly 
issued  by  a  competent  authority,  those 
entities  have  no  jurisdiction  over  the 
TSP  and  the  TSP  cannot  be  made  a 
party  to  the  underlying  proceedings. 

(b)  The  TSP  will  review  a  legal 
process  to  determine  whether  it  is 
enforceable  against  the  TSP  only  after 
the  TSP  has  received  a  complete  copy 
of  the  document.  Receipt  by  an 
employing  agency  or  any  other  agency 
of  the  Government  does  not  constitute 
receipt  by  the  TSP.  Legal  processes 
should  be  submitted  to  the  TSP  record 
keeper  at  the  following  address:  Thrift 
Savings  Plan  Service  Office,  National 
Finance  Center,  P.O.  Box  61500,  New 
Orleans,  LA  70161-1500.  Receipt  by  the 
TSP  record  keeper  is  considered  receipt 
by  the  TSP.  To  be  complete,  a  legal 
process  must  contain  all  pages  and 
attachments;  it  must  also  provide  (or  be 
accompanied  by  a  document  that 
provides): 

(1)  The  participant's  Social  Security 
number  (SSN); 

(2)  The  name  and  last  known  mailing 
address  of  each  payee  covered  under  the 
order;  and 


(3)  The  SSN  and  state  of  legal 
residence  of  the  payee  if  he  or  she  if  the 
current  or  former  spouse  of  the 
participant. 

(c)  As  soon  as  practicable  after  the 
TSP  receives  a  document  that  purports 
to  be  a  qualifying  legal  process,  whether 
or  not  complete,  the  participant's 
account  will  be  frozen.  After  the 
account  is  frozen,  no  withdrawal  or  loan 
disbursements  will  be  allowed  until  the 
account  is  unfrozen.  All  other  account 
activity  will  be  permitted,  including 
contributions,  loan  repayments, 
adjustments,  contribution  allocations 
and  interfund  transfers. 

(d)  The  following  documents  will  not 
be  treated  as  purporting  to  be  a 
qualifying  legal  processes,  and  accounts 
of  participants  to  whom  such  orders 
relate  will  not  be  frozen: 

(1)  A  document  that  does  not  indicate 
on  its  face  (or  accompany  a  document 
that  establishes)  that  it  has  been  issued 
by  a  competent  authority; 

(2)  A  legal  process  relating  to  a  TSP 
account  that  has  been  closed;  and 

(3)  A  legal  process  that  does  not  relate 
either  to  the  "TSP  or  to  the  participant's 
retirement  benefits. 

(e)  After  the  participant's  account  is 
frozen,  the  TSP  will  review  the 
document  further  to  determine  if  it  is 
complete;  if  the  document  is  not 
complete,  the  TSP  will  request  a 
complete  document.  If  a  complete  copy 
is  not  received  by  the  TSP  within  30 
days  of  that  request,  the  account  will  be 
unfrozen  and  no  further  action  will  be 
taken  with  respect  to  the  document. 

(f)  As  soon  as  practicable  after  receipt 
of  a  complete  copy  of  a  legal  process,  • 
the  TSP  will  review  it  to  determine 
whether  it  is  a  qualifying  legal  process 
as  described  in  §  1653.12.  The  TSP  will- 
mail  a  decision  letter  to  all  parties 
containing  the  same  information 
described  at  §  1653.3(f). 

(g)  The  TSP  decision  letter  is  final. 
There  is  no  administrative  appeal  from 
the  TSP  decision. 

(h)  An  account  frozen  under  this 
section  will  be  unfrozen  as  follows: 

(1)  If  a  complete  document  has  not 
been  received  within  30  days  of  the  date 
of  a  request  described  in  paragraph  (e) 
of  this  section; 

(2)  If  the  account  was  frozen  pursuant 
to  a  legal  process  requiring  the  TSP  to 
freeze  the  participant's  account  in 
anticipation  of  an  order  to  pay  from  the 
account,  the  account  will  be  unfrozen  if 
any  one  of  the  following  events  occurs: 

(i)  As  soon  as  practicable  after  the 
TSP  receives  a  complete  copy  of  an 
order  vacating  or  superseding  the 
preliminary  order  (unless  the  order 
vacating  or  superseding  the  preliminary 
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order  qualifies  to  place  a  freeze  on  the 
account); 

(ii)  Upon  payment  pursuant  to  the 
order  to  pay  from  the  account,  if  the 
TSP  determines  that  the  order  is 
qualifying;  or 

.  (iii)  As  soon  as  practicable  after  the 
TSP  issues  a  decision  letter  informing 
the  parties  that  the  order  to  pay  from  the 
account  is  not  a  qualiiying  legal  process; 

(3)  If  the  account  was  frozen  after  the 
TSP  received  a  document  that  purports 
to  be  a  legal  process  requiring  payment 
from  the  participant's  account,  the 
account  will  be  unfrozen:. 

(i)  Upon  payment  pursuant  to  a 
qualifying  legal  process;  or 

(ii)  As  soon  as  practicable  after  the 
TSP  informs  the  parties  that  the 
document  is  not  a  qualifying  legal 
process. 

(i)  The  TSP  will  hold  in  abeyance  the 
processing  of  a  payment  required  by 
legal  process  if  the  TSP  is  notified  in 
writing  that  the  legal  process  has  been 
appealed,  and  that  the  effect  of  the  filing 
of  the  appeal  is  to  stay  the  enforceability 
of  the  legal  process.  The  notification 
must  be  accompanied  by  the 
documentation  and  citations  to  legal 
authority  described  at-§  1653. 3(i). 

(j)  Multiple  qualifying  legal  processes 
relating  to  the  same  TSP  account  and 
received  by  the  TSP  will  be  processed 
as  follows: 

(1)  If  the  legal  processes  make  awards 
to  the  same  payee  or  payees  and  do  not 
indicate  that  the  awards  are  cumulative, 
the  TSP  will  only  honor  the  legal 
process  bearing  the  latest  effective  date. 

(2)  If  the  legal  processes  relate  to 
different  payees,  the  legal  process  will 
be  honored: 

(i)  In  the  order  of  their  receipt  by  the 
TSP,  if  received  by  the  TSP  on  different 
days;  or 

(ii)  In  the  order  of  thefr  effective 
dates,  if  received  by  the  TSP  on  the 
same  day. 

§  1653.14    Calculating  entitlements. 

A  qualifying  legal  process  can  only 
require  the  payment  of  a  specified  dollar 
amount  from  the  TSP.  Payment 
pursuant  to  a  qualifying  legal  process 
will  be  calculated  in  accordance  with 
§  1653.4(a),  (d),(f)  and  (g). 

§1653.15    Payment 

Payment  pursuant  to  a  qualifying 
legal  process  will  be  made  in 
accordance  with  §  1653.5. 

Subpart  C— Child  Abuse  Court  Orders- 

§1653.21     Definitions. 

(a)  Definitions  generally  applicable  to 
the  Thrift  Savings  Plan  are  set  forth  at 
5  CFR  1690.1. 


(b)  As  used  in  this  subpart: 
Child  means  an  individual  less  than 
18  years  of  age. 

Judgment  against  a  participant  for 
physically,  sexually,  or  emotionally 
abusing  a  child  means  any  legal  claim 
perfected  through  a  final  enforceable 
judgment  which  is  based  in  whole  or  in 
part  upon  the  physical,  sexual,  or 
emotional  abuse  of  a  child,  whether  or 
not  that  abuse  is  accompanied  hy  other 
actionable  wrongdoing,  such  as  sexual 
exploitation  or  gross  negligence. 

§1653.22    Purpose. 

Under  5  U.S.C.  8437(e)(3)  and 
8467(a)(2),  the  TSP  will  honor  a  court 
order  or  other  similar  process  in  the 
nature  of  a  garnishment  that  is  brought 
to  enforce  a  judgment  against  a 
participant  for  physically,  sexually,  or 
emotionally  abusing  a  child. 

§  1 653.23    Processing  and  payment 

To  the  maximum  extent  consistent 
with  sections  8437(e)(3)  and  8467(a)(2), 
child  abuse  court  orders  will  be 
processed  by  the  TSP  under  the 
procedures  described  in  subparts  A  and 
B  of  this  part. 

■  45.  Part  1655  is  revised  to  read  as 
follows: 

PART  1655— LOAN  PROGRAM 

"^  * 

Sec. 

1655.1  Definitions. 

1655.2  Eligibility  for  loans. 

1635.3  Information  concerning  the  cost  of  a 
loan. 

1655.4  Number  of  loans. 

1655.5  Loan  repayment  period. 

1655.6  Amount  of  loan. 

1655.7  Interest  rate. 

1655.8  Quarterly  statements. 

1655.9  Effect  of  loans  on  individual 
account. 

1655.10  Loan  application  process. 

1655.11  Loan  acceptance. 

1655.12  Loan  agreement. 

1655.13  Loan  approval  and  issuance. 

1655.14  Loan  payments. 
1^55.15  Taxable  distributions. 

1655.16  Reamortization. 

1655.17  Prepayment. 

1655.18  Spousal  rights. 

1655.19  Effect  of  court  order  onloan. 

1655.20  Residential  loans. 

Authority:  5  U.S.C.  B433(g)  and  8474. 

§1655.1     Definitions. 

(a)  Definitions  generally  applicable  to 
the  Thrift  Savings  Plan  are  set  forth  at 

5  CFR  1690.1. 

(b)  As  used  in  this  part: 
Amortization  means  the  reduction  in 

a  loan  by  periodic  payments  of  principal 
and  interest  according  to  a  schedule  of 
payments. 

Date  of  application  means  the  day  on 
which  the  TSP  record  keeper  receives 
the  loan  application,  either 


electronically  on  the  TSP  Web  site  or  on 
Form  TSP-20  or  Form  TSP-U-20. 

General  purpose  loan  means  any  TSP 
loan  other  than  a  loan  for  the  purchase 
or  construction  of  a  primar\'  residence. 

Guaranteed  funds  means  a  cashier's 
check,  money  order,  certified  check  {i.e., 
a  check  certified  by  the  financial 
institution  on  which  it  is  drawn), 
cashier's  draft,  or  treasurer's  check  from 
a  credit  union. 

Loan  issue  date  means  the  date  on 
which  the  TSP  record  keeper  disburses 
fimds  from  the  participant's  account  for 
the  loan  amount. 

Loan  repayment  period  means  the  • 
time  over  which  payments  that  are 
required  to  repay  a  loan  in  full  are 
scheduled. 

Principal  or  principal  amount  means 
the  amount  borrowed  by  a  participant 
from  his  or  her  individual  account,  or. 
after  reamortization,  the  amount 
financed. 

Reamortization  means  the 
recalculation  of  periodic  payments  of 
principal  and  interest. 

Residential  loan  means  a  TSP  loan  for 
the  purchase  or  construction  of  a     . 
primary  residence. 

Taxable  distribution  means  the 
amount  of  outstanding  principal  and 
interest  on  a  loan  which  must  be 
reported  to  the  Internal  Revenue  Service 
as  taxable  income  as  a  result  of  the 
failure  of  a  participant  to  repay  a  loan 
in  full,  according  to  the  terms  of  the 
loan  agreement. 

§  1 655.2    Eligibility  for  loans. 

A  participant  who  is  eligible  to 
contribute  to.the  TSP  and  who  is  in  pay 
status  is  eligible  to  apply  for  a  loan  from 
his  or  her  TSP  account.  Only  a 
participant  who  has  at  least  $1,000  in 
employee  contributions  and  attributable 
earnings  in  his  or  her  account  may 
receive  a  loan  (subject  to  the  other  terms 
and  conditions  set  forth  in  this  part).  A 
participant  who  is  separated  from 
Government  service  may  not  receive  a 
loan  from  his  or  her  TSP  account. 

.§  1 655.3    Information  concerning  the  cost 
of  a  loan. 

Information  concerning  the  cost  of  a 
loan  is  provided  in  the  booklet  TSP 
Loan  Program  (available  on  the  TSP 
Web  site,  from  the  participant's 
personnel  office  or  service,  or  from  the 
TSP  record  keeper).  From  this 
information,  a  participant  can  determine 
the  effects  of  a  loan  on  his  or  her  final 
account  balance  and  can  compare  the 
cost  of  a  loan  to  that  of  other  sources  of 
financing. 

§  1 655.4    Numl>er  of  loans. 

A  participant  may  have  no  more  than 
two  loans  outstanding  from  his  or  her 
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TSP  account  at  any  time.  Only  one  of 
the  two  outstanding  loans  may  be  a 
residential  loan.  A  participant  with  both 
a  civilian  TSP  account  and  a  uniformed 
services  TSP  account  may  have  two 
outstanding  loans  h°om  each  account. 

§1655.5    Loan  rapayment  period. 

(a)  Minimum.  The  minimum 
repayment  period  a  participant  may 
request  for  a  loan  is  one  year  of 
scheduled  payments. 

(b)  Maximum.  The  maximum 
repayment  period  a  participant  may 
request  for  a  general  purpose  loan  is  five 
years  of  scheduled  payments.  The 
maximum  repayment  period  a 
participant  may  request  for  a  residential 
loan  is  15  years  of  scheduled  payments. 

§1655.6    Amount  of  loan. 

(a)  Minimum  amount.  The  initial 
principal  amount  of  any  loan  may  not 
be  less  than  $1,000. 

(b)  Maximum  amount.  The  principal 
amount  of  a  new  loan  must  be  less  than 
of  equal  to  the  smallest  of  the  following: 

(1)  The  portion  of  the  participant's 
individual  account  balance  that  is 
attributable  to  employee  contributions 
and  attributable  earnings  (not  including 
any  outstanding  loan  principal); 

(2)  50  percent  of  the  participant's 
vested  account  balance  (including  any 
outstanding  loan  balance)  or  $10,000, 
whichever  is  greater,  minus  any 
outstanding  loan  balance:  or 

(3)  $50,000  minus  the  participant's 
highest  outstanding  loan  balance  (if  any) 
during  the  last  12  months. 

(c)  If  a  participant  has  both  a  civilian 
TSP  account  and  a  uniformed  services 
TSP  account,  the  maximum  loan 
amount  available  will  be  based  on  a 
calculation  that  takes  into  consideration 
the  account  balances  and  outstanding 
loan  balances  for  both  accounts. 

§  1655.7    Interest  rate. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  loans  will  bear 
interest  at  the  monthly  G  Fund  interest 
rate  established  by  the  Department  of 
the  Treasury  in  effect  on  the  date  the 
TSP  record  keeper  processes  the  paper 
application  or  on  the  date  the  request  is 
entered  on  the  TSP  Web  site. 

(b)  The  interest  rate  calculated  under 
this  section  remains  fixed  until  the  loan 
is  repaid,  unless  a  civilian  participant 
informs  the  TSP  record  keeper  that  he 
or  she  entered  into  active  duty  military 
service,  and,  as  a  result,  requests  that 
the  interest  rate  on  a  loan  issued  before 
entry  into  active  duty  military  service  be 
reduced  to  an  annual  rate  of  6  percent 
for  the  period  of  such  service.  The 
civilian  participant  must  provide  the 
record  keeper  with  the  begiiming  and 


ending  dates  of  active  duty  military 
service. 

§1655.8    Quarterly  Statements. 
Information  relating  to  any 
outstanding  loan  will  be  included  on 
the  quarterly  participant  statements. 

§  1655.9    Effect  of  loans  on  individual 
account. 

(a)  The  amount  borrowed  will  be 
removed  from  the  participant's  account 
when  the  loan  is  disbursed. 
Consequently,  these  funds  will  no 
longer  generate  earnings. 

(b)  The  loan  principal  will  be 
disbursed  from  that  portion  of  the 
account  represented  by  employee 
contributions  and  attributable  earnings, 
pro  rata  from  each  investment  fund  in 
which  the  accoimt  is  invested  and  pro 
rata  from  tax-deferred  and  tax-exempt 
balances. 

(c)  Loan  payments,  including  both 
principal  and  interest,  will  be  credited 
to  the  participant's  individual  account. 
Loan  payments  will  be  credited  to  the 
appropriate  investment  fund  in 
accordance  with  the  participant's  most 
recent  contribution  allocation. 

§  1655.10    Loan  application  process. 

(a)  Any  participant  may  apply  for  a 
loan  by  submitting  a  completed  loan 
application  (Form  TSP-20  or  Form 
TSP-U-20)  to  the  TSP  record  keeper. 

(b)  The  following  participants  may 
also  apply  for  and  complete  a  loan 
request  on  the  TSP  Web  site: 

(1)  FERS  participants  or  members  of 
the  uniformed  services  requesting  a 
general  purpose  loan  if  they  are: 

(i)  Unmarried;  or 

(ii)  Married  and  have  been  granted  an 
exception  to  the  spousal  requirements 
described  in  §  1655.18. 

(2)  CSRS  participants  requesting  a 
general  purpose  loan  if  they  are: 

(i)  Unmarried; 

(ii)  Married  and  provide  a  current 
address  for  their  spouse;  or 

(iii)  Married  and  have  been  granted  an 
exception  to  the  spousal  requirements 
described  in  §  1655.18. 

(c)  Persons  not  described  in  paragraph 
(b)  of  this  section  may  use  the  TSP  Web 
site  to  submit  a  loan  application'  and 
obtain  a  loan  agreement,  but  must 
complete  the  process  by  submitting  the 
resulting  loan  agreement  and  any 
related  documentation  on  paper. 

§  1 655.1 1     Loan  acceptance. 

The  TSP  record  keeper  will  reject  a 
loan  application  if: 

(a)  The  participant  is  not  qualified  to 
apply  for  a  loan  under  §  1655.2  or  has 
failed  to  provide  all  required 
information  on  the  loan  application; 


(b)  The  participant  has  the  maximum 
number  of  loans  outstanding  or,  if  the 
application  is  for  a  residential  loan,  the 
participant  has  a  residential  loan 
outstanding  from  the  same  account; 

(c)  The  participant  has  a  pending  loan 
agreement  or  in-service  withdrawal 
request; 

(d)  The  amount  of  the  requested  loan 
is  less  than  the  minimum  amount  set 
forth  in  §  1655.6(a); 

(e)  A  hold  has  been  placed  on  the 
account  pursuant  to  5  CFR  1653.3(c);  or 

(f)  The  pafticipant  has  received  a 
taxable  loan  distribution  ft-om  the  TSP 
within  the  12-consecutive-month  period 
preceding  the  date  of  the  application, 
unless  the  taxable  distribution  was  the    - 
result  of  the  participant's  failure  to 
repay  the  loan  upon  his  or  her 
separation  bom  Government  service. 

§1655.12    Loan  agreement. 

(a)  Upon  determining  that  a  loan 
application  meets  the  requirements  of 
this  part,  the  TSP  record  keeper  will 
provide  the  participant  with  the  terms 
and  conditions  of  the  loan,  as  follows: 

(1)  If  the  participant  submits  a  paper 
loan  application,  the  TSP  record  keeper ' 
will  mail  the  loan  agreement  (Form 
TSP-21-G.  TSP-U-21-G,  TSP-21-R,  or 
TSP-U-21-R.  as  applicable),  and  other 
information  as  appropriate,  to  the 
participant. 

(2)  If  the  participant  initiates  ai  loan 
request  on  the  TSP  Web  site,  which 
cannot  be  completed  on  the  Web  site, 
the  participant  must  print  the  partially 
completed  loan  agreement  directly  from 
the  Web  site,  provide  any  missing 
information  (including  spouse's 
signature  or  documents  supporting  a 
residential  loan  request,  if  applicable), 
and  submit  it  to  the  TSP  record  keeper. 

(b)  By  signing  the  loan  agreement, 
either  electronically  or  on  the  form,  the 
participant  agrees  to  be  bound  by  all  of 
its  terms  and  conditions,  agrees  to  repay 
the  loan  by  payroll  deduction,  and 
certifies,  under  penalty  of  perjury,  to  the 
truth  and  completeness  of  all  statements 
made  in  the  loan  application  and  loan 
agreement  to  the  best  of  his  or  her 
knowledge. 

(c)  For  loans  submitted  on  paper  and 
those  that  cannot  be  completed  on  the 
TSP  Web  site,  the  TSP  record  keeper 
must  receive  the  completed  loan 
agreement  (including  any  required 
supporting  documentation)  before  the 
expiration  date  stated  on  the  loan 
agreement  or  the  agreement  will  not  be 
processed. 

(d)  The  signed  loan  agreement  must 
be  accompanied  by: 

(1)  In  the  case  ojf  a  residential  loan, 
supporting  materials  that  document  the 
purchase  or  construction  of  the 
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residence  and  the  amount  requested  (as 
described  in  §  1655.20);  and 

(2)  Any  other  information  that  the 
Executive  Director  may  require. 

(e)  A  participant  may  request  that  the 
loan  be  disbursed  by  direct  deposit  to  a 
checking  or  savings  account  maintained 
by  the  participant  in  a  financial 
institution  by  properly  completing  the 
required  information  on  the  loan 
agreement  or  on  the  TSP  Web  site,  if  the 
loan  request  can  be  completed  on  the 
Web  site. 

§  1 655.1 3    Loan  approval  and  issuance. 

(a)  When  the  completed  loan 
agreement  is  signed  electronically  or 
returned  by  the  participant  to  the  TSP 
record  keeper,  together  with  any 
documentation  required  to  be 
submitted,  the  loan  will  be  initially 
approved  or  denied  by  the  TSP  record 
keeper  based  upon  the  requirements  of 
this  part,  including  the  following 
conditions: 

(1)  The  participant  has  signed  the 
promise  to  repay  the  loan,  has  agreed  to 
repay  the  loan  through  payroll 
deductions,  and  has  certified  that  the 
information  given  is  true  and  complete 
to  the  best  of  the  participant's 
knowledge; 

(2)  Processing  of  the  loan  would  not 
be  prohibited  by  §  1655.19  relating  to 
court  orders; 

(3)  The  spouse  of  a  FERS  or     ■ 
uniformed  services  participant  has 
consented  to  the  loan  or.  if  the  spouse's 
whereaboiits  are  unknown  or 
exception^  circumstances  make  it 
inappropriate  to  secure  the  spouse's 
consent,  an  exception  to  the  spousal 
requirement  described  in  §  1655.18  has 
been  granted; 

(4)  The  spouse  of  a  CSRS  participant 
has  been  given  notice  or,  if  the  spouse's 
whereabouts  are  unknown,  an  exception 
to  the  spousal  requirement  described  in 
§  1655.18  has  been  granted; 

(5)  When  a  paper  agreement  is 
required,  the  completed  loan  agreement, 
including  all  required  supporting 
documentation,  was  received  by  the 
TSP  record  keeper  before  the  expiration 
date  specified  on  the  loan  agreement; 
and 

(6)  The  participant  has  met  any  other 
conditions  that  the  Executive  Director 
may  require. 

(b)  If  approved,  the  loan  will  be 
issued  unless: 

(1)  The  participant's  employing 
agency  has  reported  the  participant's 
separation  fi^om  Government  service; 

(2)  The  TSP  receives  written  notice 
that  the  participant  has  died; 

(3)  The  participant's  accoimt  balance 
on  the  loan  issue  date  does  not  contain 
sufficient  employee  contributions  and 


associated  earnings  to  make  a  loan  of  at 
least  $1,000; 

(4)  A  hold  on  the  account  is  processed 
before  the  loan  is  disbursed;  or 

(5)  A  taxable  distribution  on  an 
outstanding  loan  is  declared  before  the 
new  loan  is  issued. 

(c)  If  the  loan  is  otherwise  acceptable 
but  the  amount  available  to  borrow  is 
less  than  the  requested  amount  (but  is 
at  least  $1,000),  the  loan  will  be  issued 
in  the  maximum  amount  available  at  the 
time  of  the  disbursement.  In  such  a  case, 
the  periodic  payment  amount  will 
remain  the  same  and  the  loan  term  may 
be  shortened. 

^    (d)  The  loan  issue  date  is  considered 
to  be  the  date  the  loan  was  made. 

(e)  If  a  loan  disbursement  is  returned 
as  imdeliverable.  the  TSP  record  keeper 
will  attempt  to  locate  the  participant.  If 
the  participant  does  not  respond  within 
60  days,  the  TSP  will  repay  the  loan 
with  the  returned  loan  proceeds. 

§  1 655.1 4    Loan  payments. 

(a)  Loan  payments  must  be  made 
through  payroll  deduction  in 
accordance  with  the  loan  agreement. 
Once  loan  payments  begin,  the 
employing  agency  cannot  terminate  the 
payroll  deductions  at  the  employee's 
request,  unless  the  TSP  instructs  it  to  do 
so.  For  example,  employing  agencies 
must  stop  loan  payments  if  the 
participant  becomes  a  debtor  in  a 
chapter  13  bankruptcy  action,  unless  the 
bankruptcy  court  expressly  permits  the 
pajonents  to  continue. 

(b)  The  participant  may  make 
additional  payments  by  mailing  a 
personal  check  or  guaremteed  funds  to 
the  TSP  record  keeper.  If  the  TSP 
receives  a  payment  that  repays  the 
outstanding  loan  amount  and  overpays 
the  loan  by  $10.00  or  more,  the 
overpayment  will  be  refunded  to  the 
participant.  Overpayments  of  less  than 
$10  will  be  applied  to  the  participant's 
account  and  will  not  be  refunded.  If  a 
loan  overpayment  refund  is  returned  as 
undeliverable.  the  TSP  record  keeper 
will  attempt  to  locate  the  participant.  If 
the  participant  does  not  respond  within 
60  days,  the  TSP  will  forfeit  the 
overpayment  refund  to  the  Plan.  The 
participant  can  claim  the  forfeited 
funds,  although  they  will  not  be 
credited  with  TSP  investment  fund 
returns. 

(c)  The  initial  payment  on  a  loan  is 
due  on  or  before  the  60th  day  following 
the  loan  issue  date.  Interest  accrues  on 
the  loan  from  the  date  of  issuance. 

(d)  Subsequent  payments  are  due  at 
regular  intervals  as  prescribed  in  the 
loan  agreement,  or  most  recent 
amortization,  according  to  the 
participant's  pay  cycle. 


(e)  If  a  payment  is  not  made  when 
due,  the  TSP  will  notify  the  participant 
of  the  missed  payment  and  the 
participant  must  make  up  the  payment 
in  full.  If  the  participant  does  not  make 
up  all  missed  payments  by  the  end  of 
the  calendar  quarter  following  the 
calendar  quarter  in  which  the  first 
payment  was  missed,  the  TSP  will 
declare  the  loan  to  be  a  taxable 
distribution  in  accordance  with 

§  1655.15.  The  participant's  make-up 
payment  must  be  in  the  form  of  a 
personal  check  or  guaranteed  funds. 

(f)  Interest  will  accrue  on  all  missed 
payments  and  will  be  included  in  the 
calculation  of  any  taxable  distribution 
subsequently  declared  in  accordance 
with  §  1655.15.  Interest  will  also  accrue 
on  payments  missed  While  a  participant 
is  in  nonpay  status. 

§  1655.1 5    Taxable  distributions. 

(a)  The  Board  may  declare  any  unpaid 
loan  principal,  plus  unpaid  interest,  to 
be  a  taxable  distribution  from  the  Plan 
if: 

(1)  A  participant  is  in  a  confirmed   - 
nonpay  status  for  a  period  of  one  year 
or  more,  has  not  advised  the  TSP  that 
he  or  she  is  serving  on  active  military 
duty,  and  payments  are  not  resumed 
after  the  participant  is  notified  the  loan 
has  been  reamnrtized; 

(2)  A  participant  separates  from 
Government  service  and  does  not  repay 
the  outstanding  loan  principal  and 
interest  inTull  within  the  period 
specified  by  the  notice  to  the  participant 
from  the  TSP  record  keeper  explaining 
the  participant's  repayment  options; 

(3)  The  "TSP  record  keeper  advises  the 
participant  that  there  are  missing 
payments  and  the  participant  fails  to 
make  (by  personal  check  or  guaranteed 
funds)  a  direct  payment  of  the  entire 
missing  amount  or  repayment  in  full  by 
the  deadline  established  in  accordance 
with  §  1655.14(e); 

(4)  Any  material  information  provided 
in  accordance  with  §  1655.10,  §  1655.12, 
or  §  1655.18  is  foimd  to  be  false; 

{5)  With  the  exception  of  a  loan 
described  in  5  CFR  1620.45,  the  loan  is 
not  repaid  in  full  (including  interest 
due)  within  five  years,  in  the  case  of  a 
general  purpose  loan,  or  within  15 
years,  in  the  case  of  a  residential  loan, 
from  the  loan  issue  date; 

(6)  The  participant  dies;  or 

(7)  The  participant's  loan  payments  ' 
were  stopped  when  he  or  she  because  a 
debtor  in  a  chapter  13  bankruptcy 
action,  and  the  bankruptcy  court  did  not 
expressly  permit  the  payments  to 
recommence. 

(b)  If  a  taxable  distribution  occurs  in 
accordance  with  paragraph  (a)  of  this 
section,  the  Board  will  notify  the- 
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participant  of  the  amount  and  date  of 
the  distribution.  The  Board  will  report 
the  distribution  to  the  Internal  Revenue 
Service  as  income  for  the  year  in  which 
it  occurs.  That  portion  of  a  loan  that 
represents  a  uniformed  services 
participant's  contributions  from  pay 
subject  to  the  combat  zone  tax  exclusion 
will  not  be  included  in  this  calculation. 

(c)  If  a  participant  dies  and  a  taxable 
distribution  occurs  in  accordance  with 
paragraph  (a)  of  this  section,  the  Board 
will  notify  the  participant's  estate  of  the 
amount  and  date  of  the  distribution. 
Neither  the  estate  nor  any  other  person, 
including  a  beneficiary,  may  repay  the 
loan  of  a  deceased  participant,  nor  can 
the  funds  be  returned  to  the  TSP. 

(d)  If,  because  of  Board  or  TSP  record 
keeper  error,  a  TSP  loan  is  declared  a 
taxable  distribution  under 
circumstances  that  make  such  a 
declaration  inconsistent  with  this  part, 
or  inconsistent  with  other  procedures 
established  by  the  Board  or  TSP  record 
keeper  in  connection  with  the  TSP  loan 
program,  the  taxable  distribution  will  be 
reversed.  The  participant  will  be 
provided  an  opportunity  to  reinstate 
loan  payments  or  repay  in  full  the 
outstanding  balance  on  the  loan. 

§1655.16    Reamortization. 

(a)  A  participant  may  request 
reamortization  of  a  lo:in  at  any  time  to 
change  the  amount  of  the  payments, 
unless  the  loan  is  ia  a  default  status. 

(b)  Upon  reamortization,  the 
outstanding  principal  balance  remains 
the  same.  Any  accrued  inlerest  is  paid 
off  Brst  before  payments  are  applied  to 
principal  and  current  interest. 

(c)  The  interest  rate  on  a  reamortized 
loan  will  be  the  same  as  the  interest  rate 
on  the  original  loan. 

(d)  A  participant  :nay  request 
reamortization  by  using  the  TSP  Web 
site  or  by  contacting  a  TSPSO 
participant  service  representative. 

(e)  When  a  participant's  pay  cycle 
changes  for  any  reason,  he  or  she  should 
request  a  reamortization  to  adjust  the 
scheduled  payment  to  an  equivalent 
amount  in  the  new  pay  cycle.  If  the  new 
pay  cycle  results  in  fewer  payments  per 
year  and  the  participant  does  not 
reamortize  the  loan,  the  loan  may  be 
declared  a  taxable  distribution  pursuant 
to  §  1655.15(a)(3). 

§1655.17    Prepayment. 

(a)  A  participant  may  repay  a  loan  in 
full,  without  a  penalty,  at  any  time 
before  the  declaration  of  a  taxable 
distribution  under  §  1655.15,  unless  the 
participant  has  separated  from 
Government  service  and  has  submitted 
a  signed  statement  that  he  or  she  has 
forfeited  the  right  to  repay  the  loan  in 


full.  Repayment  in  full  means  receipt  by 
the  TSP  record  keeper  of  a  payment,  by 
personal  check  or  guaranteed  funds 
made  payable  to  the  Thrift  Savings  Plan, 
of  all  principal  and  interest  due  on  the 
loan. 

(b)  If  a  participant  returns  a  loan 
check  to  the  TSP  record  keeper,  it  will 
be  treated  as  a  repayment;  however, 
additional  interest  may  be  owed,  which, 
if  not  paid,  could  result  in  a  taxable 
distribution.  The  loan,  even  though 
repaid,  will  also  be  taken  into  account 
in  determining  the  maximum  amount 
available  for  future  loans,  in  accordance 
with  §  1655.6(b). 

(c)  The  amount  outstanding  on  a  loan 
can  be  obtained  from  the  TSP  Web  site, 
the  ThriftLine,  or  a  TSPSO  participant 
service  representative,  or  by  a  written 
request  to  the  TSP  record  keeper. 

§  1 655. 1 8    Spousal  rights. 

(a)  Spouse  of  CSRS  participant,  (t) 
Before  a  loan  is  disbursed  to  a  CSRS 
participant,  the  TSP  record  keeper  will 
send  a  notice  to  the  peuticipant's  current 
spouse  that  the  participant  has  applied 
for  a  loan. 

(2)  A  CSRS  participant  may  obtain  an 
exception  to  the  requirement  described 
in  paragraph  (a)(1)  of  this  section  if  the 
participant  establishes,  to  the 
satisfaction  of  the  Executive  Director, 
that  the  spouse's  whereabouts  are 
unknown  as  described  in  paragraph  (c) 
of  this  section. 

(b)  Spouse  ofFERS  or  uniformed 
services  participant.  (1)  Before  a  loan 
agreement  is  approved  for  a  FERS  or 
uniformed  services  participant,  the 
spouse  must  consent  to  the  loan  by 
signing  the  loan  agreement. 

(2)  A  FERS  or  uniformed  services 
participant  may  obtain  an  exception  to 
the  requirement  described  in  paragraph 
(b)(1)  of  this  section  if  the  participant 
establishes,  to  the  satisfaction  of  the 
Executive  Director,  that: 

(i)  The  spouse's  whereabouts  are 
unknown:  or 

(ii)  Exceptional  circumstances  prevent 
the  participant  from  obtaining  the 
spouse's  consent. 

(c)  Exception  to  spousal  requirements. 
The  procedures  for  obtaining  an 
exception  to  the  spousal  requirements 
described  in  paragraphs  (a)(1)  and  (b)(1) 
of  this  section  are  the  same  as  the 
procedures  described  in  5  CFR  1650.64 
and  1650.65. 

(d)  Certification  of  truthfulness.  (1)  By 
signing  the  loan  application  and  the 
loan  agreement,  electronically  or  on 
paper,  the  participant  certifies,  under 
penalty  of  perjury,  that  all  information 
provided  to  the  TSP  during  the  loan 
process  is  true  and  complete,  including 
statements  concerning  the  participant's 


marital  status,  the  spouse's  address  at 
the  time  the  application  is  filed,  or  the 
current  spouse's  consent  to  the  loan. 

(2)  If  the  Board  receives  a  written 
allegation  trom  the  spouse  that  the 
participant  may  have  misrepresented 
his  or  her  marital  status  or  the  spouse's 
address  (in  the  case  of  a  CSRS 
participant),  or  that  the  signature  of  the 
spouse  of  a  FERS  participant  was 
forged,  the  Board  will  submit  the 
information  or  document  in  question  to 
the  spouse  and  request  that  he  or  she 
state  in  writing  that  the  information  is 
false  or  that  the  spouse's  signature  was 
forged.  In  the  event  of  an  alleged 
forgery,  the  Board  will  also  request  the 
spouse  to  provide  at  least  three  samples 
of  his  or  her  signature. 

(3)  If  the  spouse  affirms  the  allegation, 
in  accordance  with  the  procedure  set 
forth  in  paragraph  (d)(2)  of  this  section, 
and  the  loan  has  been  disbursed,  the 
Board  will  give  the  participant  an 
opportunity  to  repay  the  unpaid  loan 
principal  and  interest  within  60  days.  If 
the  loan  is  repaid  during  this  period,  the 
Board  will  not  investigate  the  spouse's 
allegation. 

(4)  Paragraph  (d)(3)  of  this  section 
will  not  apply  if  the  participant  has 
received  a  final  divorce  decree  before 
the  Thrift  Savings  Plan  receives  the 
funds. 

(5)  If  the  unpaid  loan  principal  and 
interest  are  not  repaid  to  the  Plan  in  full 
within  the  time  period  provided  in 
paragraph  (d)(3)  of  this  section,  the 
Board  will  conduct  an  investigation  into 
the  allegation.  If  the  participant  has 
received  a  final  divorce  decree  before 
the  Thrift  Savings  Plan  receives  the 
funds,  the  Board  will  begin  its 
investigation  immediately. 

(6)  IiT during  its  investigation,  the 
Board  finds  evidence  to  suggest  that  the 
participant  misrepresented  his  or  her 
marital  status  or  spouse's  address  (in  the 
case  of  a  CSRS  participant),  or 
submitted  the  loan  agreement  with  a 
forged  signature,  the  Board  will  refer  the 
case  to  the  Department  of  Justice  for 
criminal  prosecution  and,  if  the 
participant  is  still  employed,  to  the 
Inspector  General  or  other  appropriate 
authority  in  the  participant's  employing 
agency  for  administrative  action. 

(7)  Upon  receipt  of  an  allegation 
described  in  paragraph  (d)(2)  of  this 
section,  the  participant's  account  will  be 
frozen  and  no  loan  will  be  permitted 
until  after: 

(i)  Thirty  (30)  days  have  elapsed  since 
the  participant's  spouse  was  sent  a  copy 
of  the  information  or  document  in 
question,  and  the  Board  has  received  no 
written  affirmation  of  the  alleged  false 
information  or  forgery  (together  with 
signature  samples,  if  required); 
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(ii)  The  loan  is  repaid  pursuant  to 
paragraph  (d)(3)  of  this  section; 

(iii)  The  Executive  Director  concludes 
that  the  Board's  investigation  did  not 
yield  persuasive  evidence  that  supports 
the  spouse's  allegation; 

(iv)  The  Executive  Director  has  been 
assured  in  writing  by  the  spouse  that 
any  future  request  for  a  loan  or 
withdrawal  comports  with  the 
applicable  requirement  of  notice  or 
consent;  or 

(v)  The  participant  is  divorced. 

§1655.19    Effect  of  court  order  on  loan. 

Upon  receipt  of  a  document  that 
purports  to  be  a  qualifying  retirement 
benefits  court  order,  qualifying  legal  • 
process  relating  to  a  participant's  legal 
obligation  to  provide  child  support  or  to 
make  alimony  payments,  or  a  qualifying 
child  abuse  order,  the  participant's  TSP 
account  will  be  frozen.  After  the 
account  is  fitjzen,  no  loan  will  be 
allowed  until  the  account  is  unfrozen. 
The  Board's  procedures  for  processing 
court  orders  and  legal  processes  are 
explained  in  5  CFR  part  1653. 

§  1 655.20    Residential  loans. 

(a)  A  residential  loan  will  be  made 
only  for  the  purchase  or  construction  of 
the  primary  residence  of  the  participant, 
or  for  the  participant  and  his  or  her 
spouse,  and  for  related  purchase  costs. 
The  participant  must  actually  bear  all  or 
part  of  the  cost  of  the  purchase.  If  the 
participant  purchases  a  primary 
residence  with  someone  other  than  his 
or  her  spouse,  only  the  portion  of  the 
purchase  costs  that  is  borne  by  the 
participant  will  be  considered  in 
making  the  loan.  A  residential  loan  will 
not  be  made  for  the  purpose  of  paying 
off  an  existing  mortgage  or  otherwise 
providing  financing  for  a  primary 
residence  purchased  more  than  2  years 
before  the  date  of  the  loan  application. 

(b)  The  participant's  primary 
residence  is  his  or  her  principal 
residence.  A  primary  residence  may 
include  a  house,  a  townhouse,  a 
condominium,  a  share  in  a  cooperative 
housing  corporation,  a  mobile  homQ,  a 
boat,  or  a  recreational  vehicle;  a  primary 
residence  does  not  include  a  second 
home  or  vacatio^i  home.  A  participant 
cannot  have  more  than  one  primary 
residence. 

(c)  Purchase  of  a  primary  residence 
means  acquisition  of  the  residence 
through  the  exchange  of  cash  or  other 
property  or  through  the  total 
construction  of  a  new  residence.  A 
residential  loan  will  not  be  made  for  a 
lease-to-buy  option,  unless  the  option  to 
buy  is  being  exercised.  Construction  of 
an  addition  to  or  the  renovation  of  a 
residence  or  the  purchase  of  land  only 


does  not  constitute  the  piux:hase  of  a 
primary  residence. 

(d)  Related  purchase  costs  are  any 
costs  that  are  incurred  directly  as  a 
result  of  the  purchase  or  construction  of 
a  residence  and  which  can  be  added  to 
the  basis  of  the  residence  for  Federal  tax 
purposes.  Points  or  loan  origination  fees 
charged  for  a  loan,  whether  or  not  they 
are  treated  as  part  of  the  basis,  are  not   - 
considered  a  purchase  cost.  Real  estate 
taxes  cannot  be  included. 

(e)  The  documentation  required  for  a 
loan  under  this  section  is  as  follows: 

(1)  For  all  purchases,  except  for 
construction,  a  copy  of  a  home  purchase 
contract  or  a  settlement  sheet;  or 

(2)  For  construction,  a  home 
construction  contract.  If  a  single  home 
construction  contract  is  unavailable, 
other  contracts,  building  permits.    - 
receipts,  assessments,  or  other 
documentation  that  demonstrates  the 
construction  of  an  entire  primary 
residence  and  expenses  in  the  amount 
of  the  loan  may  be  accepted  at  the 
discretion  of  the  Executive  Director. 

(f)  The  documentation  provided 
under  this  section  must: 

(1)  Be  from  a  third  party; 

(2)  Show  the  participant  as  the 
purchaser  or  builder; 

(3)  Show  the  purchase  price  or 
construction  price; 

(4)  Show  the  full  address  of  the 
residence;  and 

(5)  Bear  a  date  that  is  no  more  than 

24  months  preceding  the  expiration  date 

of  the  loan  agreement. 

■  46.  Part  1690  is  revised  to  read  as 

follows: 

» 

PART  1690— THRIFT  SAVINGS  PLAN 
Subpart  A— General 

1690.1     Definitions. 
Sulipart  B— Miscellaneous 

1690.11  Plan  year. 

1690. 12  Power  of  attorney. 

1690.13  Guardianship  and  conservatorship 
orders. 

Authority:  5  U.S.C.  8474. 

Subpart  A— General 

§1690.1     Definitions. 

As  used  in  this  chapter: 

Account  or  individual  account  means 
the  account  established  for  a  participant 
in  the  Thrift  Savings  Plan  under  5 
U.S.C.  B439(a). 

Account  balance  means  the  sum  of 
the  dollar  balances  for  each  source  of 
contributions  in  each  investment  fund 
for  an  individual  account.  The  dollar 
balance  in  each  investment  fund  on  a 
given  day  is  the  product  of  the  total 
number  of  shares  in  that  investment 


fund  multiplied  by  the  share  price  for 
the  investment  fund  on  that  day. 

Agency  automatic  (1  %)  contributions 
means  any  contributions  made  under  5 
U.S.C.  84  ?2(c)(l)  and '.c)(3). 

Agency  matching  contributions  means 
any  contributions  made  under  5  U.S.C. 
8432(c)(2). 

Basic  pay  means  basic  pav  as  defmed 
in  5  U.S.C.  8331(3).  For  CSRS  and  FERS 
employees,  it  is  the  rate  of  pay  used  in 
computing  any  amount  the  individual  is 
otherwise  required  to  contribute  to  the 
Civil  Service  Retirement  and  Disability 
Fund  as  a  condition  of  participating  in 
the  Civil  Service  Retirement  System  or 
the  Federal  Employees'  Retirement 
System,  as  the  case  may  be.  For 
members  of  the  uniformed  services,  it  is 
basic  pay  payable  under  37  U.S.C.  204 
and  compensation  received  under  37 
U.S.C.  chapter  206. 

Board  means  the  Federal  Retirement 
Thrift  Investment  Board  established 
under  5  U.S.C.  8472. 
C  Fund  means  the  Common  Stock     - 
•  Index  Investment  Fund  established 
under  5  U.S.C.  8438(b)(1)(C). 

Catch-up  contributions  mean  TSP 
contributions  from  taxable  basic  pay  • 
that  are  made  by  participants  age  50  and 
over,  which  exceed  either  the  elective 
deferral  limit  of  26  U.S.C.  402(g).  or  the 
maximum  contribution  percentage  limit 
of  5  U.S.C.  8351(b)  (for  CSRS 
participants),  5  U.S.C.  8432(a)  (for  FERS 
participants),  or  5  U.S.C.  8440fia)  (for  all 
other  participants). 

Contribution  allocation  means  the 
participant's  apportionment  of  his  or 
her  future  contributions,  loan  payments, 
and  transfers  or  rollovers  from  eligible 
employer  plans  or  traditional  IRAs 
among  the  TSP  investment  funds. 

Contribution  election  means  a  request 
by  an  employee  to  start  contributing  to 
the  TSP,  to  change  the  amount  of 
contributions  made  to  the  TSP  each  pay 
period,  or  to  terminate  contributions  to 
the  TSP. 

Court  of  competent  jurisdiction  means 
the  court  of  any  state,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  Guam,  the  Northern  Mariana 
Islands,  or  the  Virgin  Islands,  and  any 
Indian  coiu^  as  defined  by  25  U.S.C. 
1301(3). 

CSRS  means  the  Civil  Service 
Retirement  System  established  by  5 
U.S.C.  chapter  83,  subchapter  III,  or  any 
equivalent  Federal  retirement  system. 
CSRS  employee  or  CSRS  participant 
means  any  employee  or  participant 
covered  by  CSRS. 

Date  of  appointment  means  the 
effective  date  of  an  employee's 
accession  as  established  by  the  current 
employing  agency. 
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Day  means  calendar  day,  unless 
otherwise  stated. 

Eligible  employer  plan  means  a  plan 
qualified  under  I.R.C.  section  401(a)  (26 
U.S.C.  401(a)),  including  a  section 
401  (k)  plan,  profit-sharing  plan,  defined 
benefit  plan,  stock  bonus  plan,  and 
money  purchase  plan;  an  annuity  plan 
described  in  I.R.C.  section  403(a)  (26 
U.S.C.  403(a));  an  annuity  contract 
described  in  I.R.C.  section  403(b)  (26 
U.S.C.  403(b));  and  an  eligible  deferred 
compensation  plan  described  in  I.R.C. 
section  457(b)  (26  U.S.C.  457(b))  which 
is  maintained  by  an  eligible  employer 
described  in  I.R.C.  section  457(e)(1)(A) 
(26  U.S.C.  457(e)(1)(A)). 

Employer  contributions  means  agency 
automatic  (1%)  contributions  under  5 
U.S.C.  8432(c)(1)  or  8432(c)(3),  and 
agency  matching  contributions  under  5 
U.S.C.  8432(c)(2)  or  5  U.S.C.  8440e{e). 

Employing  agency  means  the 
organization  that  employs  an  individual 
eligible  to  contribute  to  the  TSP  and  that 
has  authority  to  make  personnel 
compensation  decisions  for  the 
individual.  It  includes  the  uniformed 
services. 

Executive  Director  means  the 
Executive  Director  of  the  Federal 
Retirement  Thrift  Investment  Board 
under  5  U.S.C.  8474. 

F  Fund  means  the  Fixed  Income 
Investment  Fund  established  under  5 
U.S.C.  8438(b)(1)(B). 

FERS  means  the  Federal  Employees' 
Retirement  System  established  by  5 
U.S.C.  chapter  84  or  any  equivalent 
Federal  retirement  system. 

FERS  employee  or  FERS  participant 
means  any  employee  or  TSP  participant 
covered  by  FERS. 

FERSA  means  the  Federal  Employees' 
Retirement  System  Act  of  1986 
(FERSA),  Public  Uw  99-335,  100  Stat. 
514.  The  provisions  of  FERSA  that 
govern  the  TSP  are  codified  primarily  in 
subchapters  III  and  VII  of  Chapter  84  of 
Title  5,  United  States  Code. 

Former  spouse  means  (as  defined  at  5 
U.S.C.  8401(12))  the  former  spouse  of  a 
TSP  participant  if  the  participant 
performed  at  least  18  months  of  civilian 
service  creditable  under  5  U.S.C.  8411 
as  an  employee  or  member,  and  if  the 
participant  and  former  spouse  were 
married  to  one  another  for  at  least  nine 
months. 

G  Fund  means  the  Government 
Securities  Investment  Fund  established 
under  5  U.S.C.  8438(b)(1)(A). 

G  Fund  interest  rate  means  the 
interest  rate  computed  under  5  U.S.C. 
8438(e)(2). 

/  Fund  means  the  International  Stock 
Index  Investment  Fund  established 
under  5  U.S.C.  8438(b)(1)(E). 


In-service  withdrawal  request  means  ^ 
properly  completed  withdrawal  election 
for  either  an  age-based  in-service 
withdrawal  or  a  financial  hardship  in- 
service  withdrawal,  on  any  form 
required  by  the  TSP,  together  with  the 
supporting  documentation  required  by 
the  application. 

Investment  fund  means  any 
investment  fund  established  pursuant  to 
5  U.S.C.  8438. 

Open  season  means  the  period  during 
which  employees  may  elect  to  make 
contributions  to  the  TSP,  change  the 
amount  of  contributions,  or  terminate 
contributions  (without  losing  the  right 
to  resume  contributions  during  the  next 
open  season). 

Plan  participant  or  participant  means 
any  person  with  an  accoiuit  in  the  Thrift 
Savings  Plan  or  who  would  have  an 
account  but  for  an  employing  agency 
error. 

Post-employment  withdrawal  request 
means  a  properly  completed  withdrawal 
election  on  any  form  required  by  the 
TSP  in  order  for  a  participant  to  elect  a 
post-employment  withdrawal  of  his  or 
her  account  balance. 

Posting  means  the  process  of  crediting 
or  debiting  transactions  to  an  individual 
account. 

Posting  date  means  the  date  on  which 
a  transaction  is  credited  or  debited  to  a 
participant's  account. 

Regular  employee  contributions  mean 
TSP  contributions  from  taxable  basic 
pay  that  are  subject  to  the  Internal 
Revenue  Code  limits  on  elective 
deferrals  and  contributions  to  qualified 
plans  (26  U.S.C.  402(g)  and  415(c), 
respectively),  and  the  maximum 
contribution  percentage  limits  of  5 
U.S.C.  8351(b),  5  U.S.C.  8432(a),  or  5 
U.S.C.  8440f(a). 

S  Fund  means  the  Stnall 
Capitalization  Stock  Index  Investment 
Fund  established  under  5  U.S.C. 
8438(b)(1)(D). 

Separation  from  Government  service 
means  generally  the  cessation  of 
employment  with  the  Federal 
Government.  For  civilian  employees  it 
means  termination  of  employment  with 
the  U.S.  Postal  Service  or  with  any  other 
employer  ft'om  a  position  that  is  deemed 
to  be  Government  employment  for 
purposes  of  participating  in  the  TSP,  for 
31  or  more  full  calendar  days.  For 
uniformed  services  participants  it 
means  the  discharge  from  active  duty  or 
the  Ready  Reserve  or  the  transfer  to 
inactive  status  or  to  a  retired  list  as  more 
fully  described  in  5  CFR  1604.2. 

Snare  means  a  portion  of  an 
investment  fund.  Transactions  are 
posted  to  accounts  in  shares  at  the  share 
price  of  the  date  the  transaction  is 
posted.  The  number  of  shares  for  a 


transaction  is  calculated  by  dividing  the 
dollar  amount  of  the  transaction  by  the 
share  price  of  the  appropriate  date  for 
the  investment  fund  in  question.  The 
number  of  shares  is  computed  to  four 
decimal  places. 

Share  price  means  the  value  of  a  share 
in  an  investment  fund.  The  share  price 
is  calculated  separately  for  each 
investment  fund  for  each  business  day. 
The  share  price  includes  the  cumulative 
net  earnings  or  losses  for  each 
investment  fund  through  the  date  the 
share  price  is  calculated. 

Source  of  contributions  means  regular 
employee  contributions,  agency 
automatic  (1%)  contributions,  or  agency 
matching  contributions.  All  amounts  in 
a  participant's  account  are  attributed  to 
one  of  these  three  sources.  (Catch-up 
contributions,  transfers,  rollovers,  and 
loan  payments  are  included  in  the 
regular  employee  contribution  source.)    ' 

Spouse  means  the  person  to  whom  a 
TSP  participant  is  married  on  the  date 
he  or  she  signs  a  form  on  which  the  TSP 
requests  spousal  information,  including 
a  spouse  from  whom  the  participant  is 
legally  separated,  and  a  person  with 
whom  a  participant  is  living  in  a 
relationship  that  constitutes  a  common 
law  marriage  in  the  jurisdiction  in 
which  they  live.  [Where  a  participant  is 
seeking  to  reclaim  an  account  that  has 
been  forfeited  pursuant  to  5  CFR 
1650.16,  spouse  also  means  the  person 
to  whom  the  participant  was  married  on 
the  withdrawal  deadline.] 

Tax-deferred  balance  means 
employee  or  employer  contributions 
that  would  otherwise  be  includible  in 
gross  income  if  paid  directly  to  the      , 
participant  and  earnings  on  those 
contributions. 

Tax-exempt  balance  means  employee . 
contributions  that  are  made  by 
uniformed  services  participants  from 
pay  subject  to  the  combat  zone  tax 
exclusion.  It  does  not  include  earnings 
on  such  contributions. 

Thrift  Savings  Fund  or  Fund  means 
the  Fund  described  in  5  U.S.C.  8437. 

Thrift  Savings  Plan,  TSP,  or  Plan 
means  the  Thrift  Savings  Plan 
established  under  subchapters  III  and 
VII  of  the  Federal  Employees' 
Retirement  System  Act  of  1986,  5  U.S.C. 
8351  and  8401-8479. 

Thrift  Savings  Plan  Service  Office  or 
TSPSO  means  the  office  of  the  TSP 
record  keeper,  which  provides  service  to 
participants.  The  TSPSO's  address  is: 
Thrift  Savings  Plan  Service  Office, 
National  Finance  Center,  P.O.  Box 
61500,  New  Orleans,  Louisiana  70161- 
1500. 

ThriftLine  means  the  automated  voice 
response  system  by  which  TSP 
participants  may,  among  other  things, 
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access  their  accounts  by  telephone.  The 
ThriftLine  can  be  reached  at  (504)  255- 
8777. 

♦  Traditional  IRA  means  an  individual 
retirement  account  described  in  I.R.C. 
section  408(a)  (26  U.S.C.  408(a))  and  an 
individual  retirement  annuity  described 
in  I.R.C.  section  408(b)  (26  U.S.C. 
408(b))  (other  than  an  endowment 
contract). 

TSP  record  keeper  means  the  entity 
that  is  engaged  by  the  Board  to  perform 
record  keeping  services  for  the  Thrift 
Savings  Plan.  The  TSP  record  keeper  is 
the  National  Finance  Center,  Office  of 
Finance  and  Management,  United  States 
Department  of  Agriculture,  located  in 
New  Orleans,  Louisiana. 

TSP  Web  site  means  the  Internet 
location  maintained  by  the  Board, 
which  contains  information  about  the 
TSP  and  by  which  TSP  participants 
may,  among  other  things,  access  their 
accounts  by  computer.  The  TSP  Web 
site  address  is  www.tsp.gov. 

Uniformed  services  means  the  Army, 
Navy,  Air  Force,  Marine  Corps,  Coast 
Guard,  Public  Health  Service,  and  the 
National  Oceanic  and  Atmospheric 
Administration. 

Vested  account  balance  means  that 
portion  of  an  individual's  account 
which  is  not  subject  to  forfeiture  imder 
5  U.S.C.  8432(g). 


Subpart  B— Miscellaneous 

§1690.11     Plan  year. 

The  Thrift  Savings  Plan's  plan  year  is 
established  on  a  calendar-year  basis  for 
all  purposes,  except  where  another 
applicable  provision  of  law  requires  that 
a  fiscal  year  or  other  basis  be  used.  As 
used  in  this  section,  the  term  "calendar- 
year  basis"  means  a  twelve-month 
period  beginning  on  Janualy  1  and 
ending  on  December  31  of  the  same 
year. 

§1690.12    Power  of  attorney. 

This  section  applies  to  all  regulations 
in  this  chapter  that  require  a  signatiue 
by  the  participant  on  a  TSP  form,  where 
the  participant  desires  to  effect 
transactions  through  an  agent  (i.e.,  an 
attorney-in-fact).  Before  an  attorney-in- 
fact  may  sign  a  TSP  form  on  behalf  of 
a  participant,  the  TSP  must  have 
approved  either  a  general  power  of 
attorney  which  authorizes  the  attorney- 
in-fact  to  act  on  behalf  of  the  participant 
with  respect  to  the  participant's 
personal  property  or  in  Federal 
Government  retirement,  financial,  or 
business  transactions,  or  a  special 
power  of  attprney  which  audiorizes  the 
attorney-in-fact  to  effect  transactions  in 
the  TSP  on  behalf  of  the  participant.  For 
the  TSP  to  approve  a  pdwer  of  attorney, 
it  must  be  authenticated,  attested, 
acknowledged,  or  certified  by  the 
principal  before  a  notary  public  or  other 
official  authorized  by  law  to  administer 
oaths  or  affirmations.  The  TSP  will 


advise  the  person  submitting  a  power  of 
attorney  whether  it  is  valid  to  effect 
transactions  in  the  TSP. ' 

§1690.13    Guardianship  and 
conservatorship  orders. 

This  section  applies  to  all  regulations 
in  this  chapter  that  require  a  signature 
by  the  participant  on  a  TSP  form,  where 
the  participant  is  legally  unable  to  sign 
his  or  her  name  because  of  physical  or 
mental  incapacity.  Before  a  guardian  or 
conservator  may  sign  a  TSP  form  on 
behalf  of  such  a  participant,  the  Board 
must  have  approved  a  guardianship  or 
conservatorship  order  issued  by  a  court 
of  competent  jurisdiction,  as  defined  in 
§  1690.1,  which  generally  authorizes  the 
guardian  or  conservator  to  manage  the 
participant's  estate,  personal  property, 
business  or  financial  affairs,  or 
retirement  benefits,  or  which 
specifically  authorizes  the  guardian  or 
conservator  to  act  on  behalf  of  the 
participant  to  effect  transactions  in  the 
TSP.  For  a  guardianship  or 
conservatorship  order  to  be  acceptable 
to  affect  TSP  transactions, 
documentation  must  be  submitted- 
establishing  that  any  bonding 
requirement  or  other  preconditions 
specified  in  the  court  order  have  been 
satisfied.  The  Board  will  advise  the 
guardian  or  conservator  whether  the 
order  is  valid  to  effect  transactions  in 
the  TSP. 

[PR  Doc.  03-14647  Filed  6-12-03;  8:45  am] 

BILLING  CODE  676(M)1-P 


Friday, 
June  13,  2003 


Part  in 


Department  of 
Transportation 


Federal  Aviation  Administration 


14  CFR  Part  91 

Prohibition  Against  Certain  Flights 
Between  the  United  States  and  Iraq;  Final 
Rule;  Removal 


35524  Federal  Register / Vol.  68.  No.  114/Friday.  June  13,  2003/Rules  and  Regulations 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  91 

[Docket  No.  FAA-2003-15269  (Old  Docket 
No.  26380);  SFAR  No.  61-2] 

Prohibition  Against  Certain  Fligtits 
Between  the  United  States  and  Iraq 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  removal. 

SUMMARY:  This  action  removes  Special 
Federal  Aviation  Regulation  (SFAR)  No. 
61-2,  which  prohibits  flight  operations 
between  the  United  States  and  Iraq, 
except  under  certain  conditions.  SFAR 
61-2  is  removed  because  the  United 
Nations  Security  Council  has  lifted 
sanctions  on  Iraq  and  has  encouraged  all 
countries  to  participate  in  the 
reconstruction  of  that  country,  to 
include  providing  humanitarian  flights. 
This  final  rule  informs  the  public  that 
the  restrictions  on  flights  between  the 
United  States  and  Iraq,  which  are 
contained  in  SFAR  61-2,  are  lifted. 

This  action  does  not  remove  the  Iraq 
flight  prohibition  of  SFAR  77,  which 
affects  certain  operations  by  U.S.  air 
carriers  and  commercial  operators,  by 
any  person  exercising  the  privileges  of 
an  airman  certificate  issued  by  the  FAA 
except  persons  operating  U.S. -registered 
aircraft  for  a  foreign  air  carrier,  or  by  an 
operator  using  an  aircraft  registered  in 
the  United  States  unless  the  operator  of 
such  aircraft  is  a  foreign  air  carrier.  The 
flight  prohibition  under  SFAR  77, 
which  was  imposed  for  safety  reasons, 
remains  in  effect.  ^^ 

EFFECTIVE  DATE:  June  10,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Catey,  Air  Transportation 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  Telephone: 
(202)  267-3732  or  267-8166. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Rulemaking  Documents 

You  can  get  an  electronic  copy  of  this 
final  rule  using  the  Internet  through  the 
FAA's  web  page  at  http://www2.faa.gov/ 
avr/arm/index.cfm 

You  can  get  a  paper  copy  by 
submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Rulemaking,  ARM-1 ,  800  Independence 


Ave,  SW.,  Washington,  DC  20591,  or  by 
calling  (202)  267-9680.  Make  sure  to 
identify  the  docket  number  of  this 
rulemaking. 

Small  Entity  Inquiries 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)  requires  the  FAA  to  comply 
with  small  entity  requests  for 
information  and  advice  about 
compliance  statutes  and  regulations 
within  the  FAA's  jurisdiction. 
Therefore,  any  small  entity  that  has  a 
question  regarding  this  document  may 
contact  its  local  FAA  official.  Internet 
users  can  find  additional  information  on 
SBREFA  on  the  FAA's  web  page  at 
h  tip  ://www.faa  .gov/avr/arm/sbrefa .  h  tm 
and  send  electronic  inquiries  to  the 
following  Internet  address:  9-AWA- 
SBREFA@faa.dot.gov. 

Background 

On  September  25, 1990,  the  United 
Nations  Security  Council  adopted 
Resolution  670,  which,  among  other 
things,  mandated  an  embargo  of  air 
traffic  with  Iraq  on  the  part  of  all 
member  nations  except  to  provide  food 
and  medical  supplies  in  humanitarian 
circumstances  or  in  support  of  the  UN 
Military  Observer  Group.  In  support  of 
this  action,  the  United  States  issued 
Executive  Orders  12722  and  12724, 
which  prohibited  certain  transactions, 
including  air  transportation,  between 
the  United  States  and  Iraq.  In  support  of 
Resolution  670  and  Executive  Orders 
12722  and  12724,  the  FAA  adopted 
SFAR  61  on  November  9. 1990.  SFAR 
61  prohibited  the  takeoff  fi-om.  landing 
in,  or  overflight  of  the  territory  of  the 
United  States  by  an  aircraft  on  a  flight 
to  or  fi'om  the  territory  of  the  Iraq.  SFAR 
61  expired  on  November  9,  1991.  SFAR 
61-2  replaced  SFAR  61,  and  has 
continued  to  support  the  ban  on  flights 
between  the  United  States  and  Iraq 
throughout  the  recent  hostilities. 

On  May  22,  2003,  the  United  Nations 
Security  Council  by  unanimous  vote 
adopted  Resolution  1483.  which,  among 
other  things,  lifted  the  sanctions 
imposed  by  Resolution  670,  including 
the  flight  prohibitions  described  above. 
Because  of  tlie  UN  action,  the  FAA  finds 
that  the  underlying  legal  basis  for  SFAR 
61-2  has  been  removed.  Accordingly, 
SFAR  61-2  should  be  terminated 
immediately. 

This  action  does  not  remove  the  Iraq 
flight  prohibition  of  SFAR  77,  which 
affects  certain  operations  by  U.S.  air 


carriers  and  commercial  operators,  by 
any  person  exercising  the  privileges  of 
an  airman  certificate  issued  by  the  FAA 
except  persons  operating  U.S.-registered 
aircraft  for  a  foreign  air  carrier,  or  by  an 
operator  using  an  aircraft  registered  in 
the  United  States  unless  the  operator  of 
such  aircraft  is  a  foreign  air  carrier.  The 
flight  prohibition  under  SFAR  77, 
which  was  imposed  for  safety  reasons, 
remains  in  effect. 

Immediate  Adoption 

On  the  basis  of  the  above,  I  am 
ordering  the  removal  of  SFAR  61-2. 
Because  this  action  lifts  a  prohibition  on 
certain  flight  operations  conducted  by 
U.S.  air  carriers  and  commercial 
operators,  and  persons  exercising  the 
privileges  under  FAA  issued  certificates 
with  limited  exception,  I  find  that 
notice  and  public  comment  under  5 
U.S.C.  533(b)  are  urmecessary  and 
contrary  to  the  public  interest.  Further, 
I  find  that  good  cause  exists  under  5 
U.S.C.  533(d)  for  making  this  rule 
effective  immediately  upon  issuance. 

List  of  Subjects  in  14  CFR  Part  91 

Air  traffic  control.  Aircraft,  Airmen, 
Airports,  Aviation  safety.  Freight,  Iraq. 

The  Amendment 

■  For  the  reasons  set  forth  above,  the 
Federal  Aviation  Administration 
amends  part  91  of  Title  14  of  the  Code 
of  Federal  Regulations,  by  removing 
SFAR  61-2  as  follows: 

PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

■  1 .  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  1155.  40103, 
40113.  40120,  44101,  44111,  44701.  44709. 
44711,  44712,  44715,  44716.  44717,  44722, 
46306,  46315,  46316,  46504,  46506-46507, 
47122,  47508,  47528-47531,  articles  12  and 
29  of  the  Convetition  on  International  Civil 
Aviation  (61  stat.  1180). 

SFAR  61-2    [Removed]     ' 

■  2.  Special  Federal  Aviation  Regulation 
No.  61-2 —  Prohibition  Against  Certain 
Flights  Between  the  United  States  and 
Iraq  is  removed. 

Issued  in  Washington.  DC'  on  June  10, 
2003. 

Marion  C.  Blakey, 
Administrator. 
[FR  Doc.  03-14973  Filed  6-10-03;  3:44  pm] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JUNE  13,  2003 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Florida;  published  4-14-03 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Imidacioprid;  published  6-13- 
03 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Repetitious  or  conflicting 
applications;  published  5- 
14-03 
FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  Savings  Plan: 
New  record  keeping  system, 
implementation  decisions, 
and  addition  of  post- 
employment  withdrawal 
methods;  miscellaneous 
amendments;  published  6- 
13-03  « 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Testimony  by  employees  and 
production  of  documents  in 
proceedings  where  U.S.  is 
not  party;  published  5-14-03 
HOMELAND  SECURITY 
DEPARTMENT 
Organization,  functions,  and 
authority  delegations: 
Immigartion  powers  and 
authority  for  officers  and 
employees;  Internal  review 
process  for  standards  for 
enforcement  activities; 
revisions;  published  6-13- 
03 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Plant  species  from  Maui 
and  Kahoolawe,  HI; 
published  5-14-03 
JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 
Schedules  of  controlled 
substances: 


Anabolic  steriod  products; 
suspension;  published  6- 
13-03 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Grant  and  Cooperative 
Agreement  Haridt>ook: 
Unsolicited  proposals; 
published  6-13-03 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment: 
Homeland  Security  Act  of 
2002;  implementation- 
Severe  shortage  of 
candidates  and  critical 
hiring  needs; 
Governmentwide  human 
resources  flexibilities 
(direct-hire  authority, 
etc.);  published  6-13-03 
Retirement: 

Homeland  Security  Act  of 
2002— 

Voluntary  early  retirement; 
published  6-13-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 

Bombardier;  published  5-29- 
03 

Commercial  space 
transportation;  licensing 
regulations;  published  6-13- 
03 

Jet  routes;  published  6-13-03 

VETERANS  AFFAIRS 
DEPARTMENT 

Disabilities  rating  schedule: 

Tinnitus;  put)lished  5-14-03 

RULES  GOING  INTO 
EFFECT  JUNE  14,  2003 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  watenways  safety: 
Grosse  Point  Shores,  Ml; 

safety  zone;  published  6- 

10-03 
Lake  Michigan,  Chicago,  IL; 

safety  zone;  published  6- 

11-03 

RULES  GOING  INTO 
EFFECT  JUNE  15.  2003 

HOMELAND  SECURITY 

DEPARTMENT 

Coast  Guard  n 

Drawbridge  operations: 

Connecticut;  published  6-2- 
03 

Ports  and  watenvays  safety: 


Hampton  Roads,  VA— 
Regulated  navigation 
area;  published  6-12-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Nectannes  and  peaches 
grown  in — 

California;  comments  due  by 
6-20-03;  published  4-21- 
03  [FR  03-09672] 
Potatoes  (Irish)  grown  in — 
Colorado;  comments  due  by 
6-16-03;  published  5-30- 
03  [FR  03-13519] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importation  of 
animals  and  animal 
products: 

Portland  International 
Airport,  OR;  livestock 
exportation  port 
designation;  comments 
due  by  6-18-03;  published 
5-19-03  [FR  03-12389] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
inspection  Service 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Exotic  Newcastle  disease; 
quarantine  area 
designations — 
Texas  and  New  Mexico; 
<»mments  due  by  6-16- 
03;  published  4-16-03 
[FR  03-09322] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Plant-related  quarantine, 
domestic: 

Asian  longhorned  bettle; 
comments  due  by  6-18- 
03;  published  5-19-03  [FR 
03-12390] 
AGRICULTURE 
DEPARTMENT 
Food  Safety  and  Inspection 
Service 

Meat  and  p)Oultry  insp)ection: 
Multi-serve,  meal-type  meat 
and  poultry  products; 
nutrient  content  claims; 
comments  due  by  6-16- 
03;  published  4-16-03  [FR 
03-09258] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 


Caribt>ean,  Gulf,  and  South 
Atlantk:  fisheries — 
South  Atlantic  [selagic 
sargassum  habitat: 
commerHs  due  by  6-16- 
03;  published  4-17-03 
[FR  03-09490] 
Norfheastem  United  States 
fisheries — 

Atlantic  mackerel,  squid, 
and  buttertish; 
comments  due  by  6-19- 
X)3;  published  5-20-03 
[FR  03-12648] 
South  Atlantic  fistieries— 

South  Atlantic  pelagic 
sargassum  habitat: 
correction;  comments 
due  by  6-16-03: 
published  5-5-03  [FR 
03-10802] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
West  Coast  States  and 

Westem  Pacific  — 

fisheries —  ■ 

Pacific  Coast  groundfish; 
comments  due  by  6-17- 
03;  published  6-2-03 
[FR  03-13704] 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
TRICARE  program- 
National  Defense 
Authorization  Act  for 
2002  FY; 

implementation:  medical 
l)enefits.  etc  ;  comments 
due  by  6-16-03; 
published  4-16-03  [FR 
03-09153] 
Federal  Acquisition  Regulation 
(FAR): 

Federal  Supply  Schedules 
services  and  blanket 
purchase  agreements: 
comments  due  by  6-17- 
03:  published  4-18-03  [FR 
03-09554] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
Colorado;  comments  due  by 

6-16-03;  published  5-15- 

03  [FR  03-12025] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
,  States;  air  quality  planning 


IV 
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purposes;  designation  of 

areas: 

Colorado;  comments  due  by 

6-16-03;  published  5-15- 

03  [FR  03-12026) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Pennsylvania;  comments 
due  by  6-19-03;  published 
5-20-03  (FR  03-12474) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Pennsylvania;  comments 
due  by  6-19-03;  published 
5-20-03  (FR  03-12475) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Tennessee;  comments  due 
by  6-16-03;  published  5- 
16-03  (FR  03-12178] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Tennessee;  comments  due 
by  6-16-03;  published  5- 
16-03  [FR  03-12179) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Utah;  comments  due  by  6- 
16-03;  published  5-15-03 
(FR  03-12027) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Utah;  comments  due  by  6- 
16-03;  published  5-15-03 
(FR  03-12030) 
Pesticides;  tolerances  in  food, 
anintal  feeds,  and  raw 
agricultural  commodities: 
Allethrin,  etc.;  nomerKlature 
changes;  comments  due 
by  6-17-03;  published  4- 
18-03  (FR  03-09484) 

Propylerw  oxide,  etc.; 
nomenclature  changes; 
comments  due  by  6-16- 
03;  published  4-17-03  (FR 
03-09483] 


FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Financing  eligibility  and 
scope,  loan  policies  and 
operations,  and  general 
provisions — 
Credit  and  related 

services;  miscellaneous 

amendments;  comments 

due  by  8-20-03; 

published  5-21-03  [FR 

03-12631) 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  loan  bank 
system: 
Bank  director  eligibility, 

appointment,  electiorw; 

comments  due  by  6-17- 

03;  published  3-19-03  (FR 

03-06595) 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisitk>n  Regulatk>n 

(FAR): 

Federal  Supply  Schedules 
servk:es  and  blanket 
purchase  agreements; 
comments  due  by  6-17- 
03;  published  4-18-03  (FR 
03-09554] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medk^al  devk:es: 
General  and  plastk:  surgery 
devrces — 
Silk;one  sheeting; 
classif nation;  comments 
due  by  6-18-03; 
published  3-20-03  (FR 
03-06646] 
Reports  and  guidance 
documents;  availability,  etc.: 
Devek}ping  Medical  Imaging 
Drug  and  Biotogical 
Products;  comments  due 
by  6-18-03;  published  5- 
19-03  [FR  03-12370) 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  insurance  reform: 
Health  Insurance  Portability 
and  Accountability  Act  of 
1996— 

CivH  money  penalties; 
investigations 
procedures,  penalties 
imposition,  and 
hearings;  comments 
due  by  6-16-03; 
published  4-17-03  (FR 
03-09497) 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Port  Valdez  and  VakJez 
Narrows,  AK;  security 


zone;  comments  due  by 
6-15-03;  published  5-16- 
03  (FR  03-12183) 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 

Tampa  Bay,  FL;  security 
zones;  comments  due  by 
6-17-03;  published  4-18- 
03  (FR  03-09650] 
Regattas  and  marine  parades, 
and  drawbridge  operatkins: 
Toledo  Tall  Ships  Parade, 
OH;  comnrients  due  by  6- 
15-03;  published  5-20-03 
(FR  03-12492] 

HOMELAND  SECURITY 
DEPARTMENT 

Critnal  Infrastructure 
Infomiation;  handling 
procedures;  comments  due 
by  6-16-03;  published  4-15- 
03  [FR  03-09126] 

JUSTICE  DEPARTMENT 
Prisons  Bureau 

Inmate  control,  custody,  care, 

ek:.: 

Emergency  operatkins; 
conrwnents  due  by  6-16- 
03;  published  4-16-03  (FR 
03-09310] 

UBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  Arbitratkjn  Royalty 
Panel  rules  and  procedures: 
Sound  recordings  and 

ephemeral  recordings; 

digital  performance  right; 

comments  due  by  6-19- 

03;  published  5-20-03  [FR 

03-12349] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Federal  Supply  Schedules 
services  and  t>lanket 
purchase  agreements; 
comments  due  by  6-17- 
03;  published  4-18-03  (FR 
03-09554) 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

NARA  facilities: 
PubUc  use;  threats  added 
as  prohibited  behavior, 
comments  due  by  6-17- 
03;  published  4-18-03  [FR 
03-09585] 

Correction;  comments  due 
by  6-17-03;  published 
5-2-03  (FR  03-10808] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Nasdaq-listed  securities; 
uniform  trading  rules; 


petition;  comments  due  by 
6-19-03;  published  5-20- 
03  (FR  03-12604) 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits  and 
supplemental  security 
inconte: 
Mental  disorders;  medrcal 

evaluation  criteria; 

comments  due  by  6-16- 

03;  published  3-17-03  (FR 

03-06278] 

STATE  DEPARTMENT 

Claims  and  stolen  property: 
Stolen  property  under  treaty 
with  Mexico;  CFR  part 
removed;  comments  due 
by  6-16-03;  published  5- 
16-03  [FR  03-12294) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Bell;  comments  due  by  6- 
16-03;  published  4-16-03 
(FR  03-09011) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comnnents  due  by 
6-16-03;  published  5-1-03 
[FR  03-10728) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Dassault;  comments  due  by 
6-19-03;  published  5-20- 
03  [FR  03  12110) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration  ^ 

Airworthirrass  directives: 
Learjet;  comments  due  by 
6-20-03;  published  4-21- 
03  [FR  03-09430] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
McDonnell  Douglas; 
comments  due  by  6-16- 
03;  published  4-15-03  (FR 
03-08892] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Rayttieon;  comments  due  by 
6-20-03;  published  5-5-03 
(FR  03-10726) 
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TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Rolls-Royce  Deutschland 
Ltd.  &  Co.  KG;  comments 
due  by  6-16-03;  published 
4-15-03  (FR  03-09017) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  6-16-03;  published 
4-21-03  [FR  03-09729) 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehk:ie  safety 

standards: 

Occupant  crash  protection — 
Future  air  bags  designed 
to  create  less  risk  of 
serious  injuries  for  small 
women  and  young 
children,  etc.; 

i     requirements  phase-in; 
comments  due  by  6-19- 


03;  put>lishied  5-5-03 
[FR  03-10945) 

TRANSPORTATION 
DEPARTMENT 

National  Highvvay  Traffic 
Safety  Administration 

Motor  vehicle  theft  prevention 
standard: 
Passenger  motor  vehk:le 

theft  data  (2001  CY); 

comments  due  by  6-16- 

03;  published  4-15-03  [FR 

03-09186) 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

National  banks: 

Securities;  reporting  and 
disck>sure  requirements; 
comments  due  by  6-20- 
03;  published  5-21-03  (FR 
03-12259) 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
put>lk:  bills  from  the  current 
session  of  Congress  which 
have  t)ecome  Federal  laws.  It 
may  be  used  in  conjunction 


with  "PLUS"  (Publk;  Laws 
Update  Sendee)  on  202-741- 
6043.  This  list  is  also 
available  online  at  httpj/ 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Offk»,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

S.  243/P.L.  108-28 

Concerning  partk:ipatk}n  of 
Taiwan  in  the  Worid  Health 
Organization.  (May  29,  2003; 
117  Stat.  769) 
S.  33(VP.L.  108-29 
Veterans'  Memorial 
Preservation  and  Recognition 
Act  of  2003  (May  29,  2003; 
117  Stat.  772) 


S.  8nVP.L.  108-30 

To  amend  the  Richard  B 
Russell  National  School  Lunch 
Act  to  extend  the  availability 
of  funds  to  carry  out  the  fruit 
and  vegetable  pitot  program. 
(May  29,  2003;  117  Stat.  774) 

Last  List  May  30,  2003 


Pui9nc  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notifk:ation  service  of  r>ewly 
enacted  put>lk:  laws.  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  servk»  is  strictly 
for  E-mail  notification  of  new 
laws  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiiies  sent  to  this 
address. 


^ 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  t>een  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  LM  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  ttie  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes— 
such  as  revised,  removed,  or  corrected. 
$35  per  year 

Federal  Register  IrKlex 

The  index,  covering  the  contents  of  ttie 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  earned 
primarily  under  the  names  of  ttte  issuing 
agencies.  Significant  subiects  are  carried 
as  cross-references. 
$30  per  year 


A  finding  aid  a  included  m  aac/i  publication  whKh  lists 
Federal  Register  pag^  numtxrs  with  the  date  of  publication 
in  the  Federal  Register 


Superintendent  of  Documents  Subscription  Order  Form 


Ord«  PtocMsmg  Cedt: 

*5421 


I I  YES,  enter  the  following  indicated  subscriptions  for  one  year 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $.15  per  year. 
Federal  Register  Index  (FRUS)  $30  per  year. 


Charge  your  order. 

It's  Easyl 

To  fax  yoor  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


..  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City,  State.  ZIP  code 


Daytime  phone  including  area  code 


(Please  type  or  print) 


Purchase  order  number  (optional) 

VKS     NO 

May  wc  mhe  your  name^ddres  available  to  Other  nuilers?      I |  | | 


Please  Choose  Method  of  Payment: 

I    i  Check  Payable  to  the  Superintendent  of  Doc»mients 


I     I  GPO  Deposit  Account         [ 

I     I  VISA       O  MasterCard  Account 


l-D 


1        (Credit  card  expiration  dale)                  v^„f  /i«vf«f-/ 

Authorizing  Signature  *' 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh.  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  rvnewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  nionih/ycar  code  on 
the  top  line  of  your  label  as  shown  in  thus  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
beftore  the  shown  date.    . 


•••••••     /•••••• 

:   AFH     KM-  TH9  :  7.T 

DEC97R  1 

:  JOHN    SM  "TK 

:  ?12    MAIN    STREET 

:  FORHiSTVII.hl--   MD    20704 

A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


•••••••••••••••••*•• 


/ 

• 

/               : 
DEcv7Ri            : 

• 

:  SOl'M    SMITH 

• 

:  212    MAIN    STP.Ei:T 

• 

:  FORESTVILLE  MO   20" 

04 

• 

•••••••••••••••••••••I 

To  be  sure  that  your  service"  continues  without  interruption,  please  return  your  rcncwal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  chan^  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief.  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with   - 
your  correspondence,  to  the  Superintendent  of  Documents.  Attn:  Chief,  Mail  List  Branch  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Ordar  Procusswtg  Code- 

*5468 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 
It's  Easy! 
n  YES,  enter  my  subsciiption(s)  as  follows:  ^  To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA).  at  $764  each  per  year. 

.subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  S699  each  per  year. 


The  loial  cost  of  my  order  is  $ 

International  customers  please  add  2S%. 


Price  indndes  regular  domestic  postage  and  handling,  and  is  subject  to  chaiip'* 


Company  or  personal  name 


Addilional  addres.<i/alleiilion  line 


Street  addteiu 


City.  State,  ZIP  code 


Daytime  phone  including  ana  code 


(Please  type  or  prim) 


Purchase  order  numtier  (optional) 

YFS     NO 

May  we  imkeyMriianwteldrBKataMiie  10  odicr  mailers?      [^  |     | 


Heasc  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


CD  VISA       CD  MasterCaid  Account 


-n 


X 


(Credil  card  expuation  date) 


Thank  you  for 
your  order! 


Authorizing  signalure  i< 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954.  Pitt.shurph.  PA  1S7'iO-7Q54 


Public  Laws 


108th  Congress 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  tfie  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  108th  Congress. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Governnnent  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enapted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara1/nara005.html 


Superintendent  of  Documents  Subscriptions  Order  Form 

I I   I  ES,  enter  my  subscription(s)  as  follows: 


Od*r  PRKMsmg  Cod* 

*6216 


r— ^ 

i^^' 


Chargt  your  ordmr. 
ir»EM»yt\ 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  108th  Congress  for  $285  per  subscription. 


The  total  cost  of  my  order  is  $   

International  customers  please  add  2S%. 


Price  inchides  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  penonal  name 


(Please  type  or  pruii) 


Additional  address/attention  line 


Street  address 


City.  State.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 
Mqr  we  aMbe  yaari 


YES  NO 


Please  Choose  Metliod  oi  Payment: 

1 I  (Theck  Payable  to  the  Superintendent  of  Documents 


I I  GPO  Deposit  Account 

1    I  VISA       LJ  MasteiCard  Account 


i-n 


I  I  I  I  I  I  I  I 


Thank  you  for 
(Credit  card  expiration  dale)  y^^  order! 


Authorizing  signature  2«3 

Mail  To:  Superintendent  of  Documents 

FO.  Box  371954,  Pittsburgh.  PA  15250-7954 


Microfiche  Editions  Available... 


Federal  Register 

Ttie  Federal  Register  is  published  daily  in 
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Administration  on  Aging 

See  Aging  Administration 

Aging  Administration 
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Agency  information  collection  activities;  proposes, 
submissions,  and  approvals,  35676-35677 

Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 
See  Commodity  Credit  Corporation 
See  Forest  Service 

NOTICES 

Agency  information  collection  activities;  proposals,, 
submissions,  and  approvals,  35618 

Air  Force  Department 
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Privacy  Act:  j 

Systems  of  records,  35646-35652  ' 

Animai  and  Plant  Health  Inspection  Service    - 
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Coast  Guard 

PROPOSED  RULES 

Ports  and  waterways  safety:  • 
Milwaukee  Harbor,  WI;  safety  zone,  35615-35617 

Commerce  Department 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Institute  of  Standards  and  Technology 

See  National  Oceanic  and  Atmospheric  Administration 

Commodity  Credit  Corporation 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  35619-35620 

Commodity  Futures  Trading  Commission 

NOTICES 

Meetings;  Sunshine  Act,  35631-35632 

Comptroller  of  the  Currency 

PROPOSED  RULES 

Economic  Growth  and  Regulatory  Paperwork  Reduction  Act 
of  1996;  implementation: 
Regulatory  publication  and  review,  35589-35612 


Consumer  Product  Safety  Commission   • 

PROPOSED  RULES 
Poison  prevention  packaging: 
Child-fesistant  package  requirements — 

Unit  dose  packaging;  pass/fail  criterion;  petition,  35614 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  35632 

Defense  Department 

See  Air  Force  Department 

See  Defense  Logistics  Agency 

See  Navy  Department  '~~~ 
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Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  35632-35633 
Environmental  statements;  availability,  etc.: 

Airborne  Laser  Program,  35635 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  35633-35634 
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Military  Personnel  Testing  Advisory  Committee,  35635 
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Privacy  Act: 
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Inspector  General,  35636-35640 
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Boards;  membership,  35634 
Travel  per  diem  rates,  civilian  personnel;  changes,  35640- 
35646 

Defense  Logistics  Agency 

NOTICES 

Privacy  Act: 
Systems  of  records,  35652-35655 

Delaware  River  Basin  Commission 

NOTICES 

Meetings  and  hearings,  35669-35671 

Disability  Employment  Policy  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Mentoring  Youth  with  Disabilities;  intermediary  grants, 

35704-35721 
Youth  with  disabilities;  improving  transition  outcomes 

through  use  of  intermediaries;  innovative  State 
'      alignment  grants,  35721-35740 

Education  Department 

NOTICES 

Elementary  and  secondary  education: 
Elementary  and  Secondary  Education  Act; 
implementation — 
Unsafe  School  Choice  Option;  implementation 
deadline,  35671-35672 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 
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NOTICES 
Meetings: 
Fusion  Energy  Sciences  Advisory  Committee,  35672- 
35673 

Erwrgy  Efficiency  and  Renewable  Energy  Office 

NOTICES  > 

Meetings: 
Biomass  Research  and  Development  Technical  Advisory 

Committee,  35673 
State  Energy  Advisory  Board.  35673 

Environmental  Protection  Agency 

NOTICES 
Meetings: 
Environmental  Policy  and  Technology  National  Advisory 
Council,  35674 

Executive  Office  of  the  President 

See  Presidential  Documents  , 
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PROPOSED  RULES 
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PROPOSED  RULES 

Economic  Growth  and  Regulatory  Paperwork  Reduction  Act 
of  1996;  implementation: 
Regulatory  publication  and  review,  35589-35612 
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New  York.  35687 
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Federal  Housing  Finance  Board 

NOTICES 

Meetings;  Sunshine  Act.  35674-35675 
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NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership.  35675 

Federal  Motor  Carrier  Safety  Administration 

NOTICES 
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35772-35773 

Federal  Reserve  System 
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NOTICES 
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Foreign-Trade  Zones  Board 
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Applications,  hearings,  determinations,  etc.: 
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NOTICES 

Environmental  statements;  notice  of  intent: 
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(General  Services  Administration 

NOTICES 

Acquisition  regulations: 
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Catalog  of  Federal  Domestic  Assistance;  discontinuance  of 

printing  and  distribution  of  printed  version,  35676 
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The  President 
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Presidential  Documents 


Presidential  Detenninatioii  No.  2003-24  of  May  29,  2003 

Determination  Under  Subsection  402(d)(1)  of  the  Trade  Act 
of  1974,  as  Amended — Continuation  of  Waiver  Authority  for 
Vietnam 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  imder  the  Trade  Act  of  1974,  as 
amended,  Public  Law  93-618,  88  Stat.  1978  (hereinafter  the  "Act"),  I  deter- 
mine, pursuant  to  section  402(d)(1)  of  the  Act,  19  U.S.C.  2432(d)(1),  that 
the  further  extension  of  the  waiver  authority  granted  by  section  402  of 
the  Act  will  substantially  promote  the  objectives  of  section  402  of  the 
Act.  I  further  determine  that  continuation  of  the  waiver  applicable  to  Vietnam 
will  substantially  promote  the  objectives  of  section  402  of  the  Act. 

You  are  authorized  and  directed  to  publish  this  determination  in  the  Federal 
Register. 


(^ 


THE  WHITE  HOUSE, 
Washington,  May  29,  2003. 


IFR  Doc.  03-15277 
Filed  6-13-03;  8:45  amj 
Billing  code  4710-10-P 
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Presidential  Documents 


Presidential  Determination  No.  2003-25  of  May  29,  2003 

Determination  Under  Subsection  402(d)(1)  of  the  Trade  Act 
of  1974,  as  Amended — Continuation  of  Waiver  Authority  for 
the  Republic  of  Belarus 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  under  the  Trade  Act  of  1974,  as 
amended,  Public  Law  93-618,  88  Stat.  1978  (hereinafter  the  "Act"),  I  deter- 
mine, pvursuant  to  section  402(d)(1)  of  the  Act,  19  U.S.C.  2432(d)(1),  that 
the  further  extension  of  the  waiver  authority  granted  by  section  402  of 
the  Act  will  substantially  promote  the  objectives  of  section  402  of  the 
Act.  I  further  determine  that  continuation  of  the  waiver  applicable  to  Belarus 
will  substantially  promote  the  objectives  of  section  402  of  the  Act.  You 
are  authorized  and  directed  to  publish  this  determination  in  the  Federal 
Register. 


U^ 


THE  WHITE  HOUSE, 
Washington,  May  29,  2003. 


|FR  Doc.  03-15278 
Filed  6-13-03;  8:45  ami 
Billing  code  471&-10-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  «ncl  Plant  Health  Inspection 
Service 

9  CFR  Part  93 

[Docket  No.  00-102-2] 

Tuberculosis  Testing  for  Imported 
Cattle 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  animal 
import  regulations  to  require  that  an 
import  permit  be  obtained  for  the 
importation  of  cattle  from  Mexico;  to 
require  certification  regarding  the 
tuberculosis  history  of  the  herds  from 
which  a  group  of  cattle  is  assembled  for 
export  to  the  United  States;  to  require 
information  regarding  each  premises 
where  cattle  intended  for  export  to  the 
United  States  have  resided;  and  to  add 
a  definition  for  herd  of  origin  and  revise 
the  definitions  of  herd,  official 
tuberculin  test,  and  whole  herd  test. 
This  action  is  necessary  to  help  us  better 
ensure  that  imported  cattle  are  free  of 
tuberculosis,  thereby  protecting  against 
the  spread  of  tuberculosis  within  the 
United  States. 

DATES:  This  interim  rule  is  effective 
Jime  16,  2003.  We  will  consider  all 
comments  that  we  receive  on  or  before 
August  15,  2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  uSte  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  00-102-2, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  00-102-2.  If  you 
use  e-mail,  address  your  comment  to 


regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  00-102-2"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
rooin.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue, 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Glen  I.  Garris,  Senior  Staff  Officer, 
Assistant  to  the  Associate  Deputy 
Administrator,  Animal  Health  Programs, 
VS,  APHIS,  4700  River  Road  Unit  33, 
Riverdale,  MD  20737-1231;  (301)  734- 
5875. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  part  93 
prohibit  or  restrict  the  importation  of 
certain  animals  and  birds  into  the 
United  States  to  prevent  the 
introduction  of  commimicable  diseases 
of  livestock  and  poultry.  Subpart  D  of 
part  93  (referred  to  below  as  Uie 
regulations)  governs  the  importation  of 
ruminants. 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
April  20,  2001  (66  FR  20187-20190, 
Docket  No.  00-102-1),  we  amended  the 
regulations  to  require  that  all  cattle 
imported  into  the  United  States,  except 
cattle  imported  for  immediate  slaughter, 
and  except  cattle  from  Canada,  be  tested 
twice  with  negative  results  for 
tuberculosis.  (The  interim  rule  provided 
that  Canada  would  have  the  option  of 
following  the  new  requirements  or  the 
existing  requirements  m  §  93.418.) 
These  new  requirements  were  located  in 
amended  §  93.406,  and  all  previous 
tuberculosis  testing  requirements  for 
imported  cattle,  except  cattle  from 
Canada,  were  removed. 


We  solicited  comments  concerning 
the  interim  rule  for  60  days  ending  Jime 
19,  2001.  We  received  four  comments  by 
that  date.  The  comments  generally 
supported  the  establishment  of  more 
stringent  tuberculosis  testing 
requirements  for  cattle  imported  into 
the  United  States.  Some  of  the 
commenters,  however,  expressed 
concern  that  the  provisions  of  our 
interim  rule  were  not  stringent  enough. 
Others  suggested  specific  changes  to  the 
interim  rule. 

In  this  interim  rule,  we  are  making 
additional  amendments  to  the 
regulations  based  on  some  of  the 
comments  we  received.  Specifically, 
this  interim  rule  amends  the  regulations 
to  require  that  an  import  permit  be 
obtained  for  the  importation  of  cattle 
from  Mexico;  to  require  certification 
regarding  the  tuberculosis  history  of  the 
herds  from  which  a  group  of  cattle  is 
assembled  for  export  to  the  United 
States;  to  require  information  regarding 
each  premises  where  cattle  intended  for 
export  to  the  United  States  have  resided; 
^  and  to  add  a  definition  for  herd  of  origin 
and  revise  the  definitions  of  herd, 
official  tuberculin  test,  and  whole  herd 
test.  These  changes  are  necessary  to 
help  us  better  ensure  that  imported 
cattle  are  free  of  tuberculosis,  thereby 
protecting  against  the  spread  of 
tuberculosis  within  the  United  States. 
Our  rationale  for  each  of  these  changes 
is  presented  below  in  the  discussion  of 
the  comments. 

Cattle  Imported  from  Canada 

One  commenter  objected  to  the 
provision  in  the  interim  rule  that 
allowed  importers  of  cattle  from  Canada 
to  import  animals  imder  either  the 
requirements  of  the  interim  rule  or  the 
provisions  of  §  93.418,  which  were  in 
place  prior  to  the  interim  rule.  Under 
the  existing  provisions  in  §  93.418, 
cattle  from  Canada  may  be  imported 
without  being  quarantined  in  the  United 
States  or  being  held  at  the  border  for 
additionar  testings  The  commenter 
recommended  that  cattle  imported.from 
Canada  be  subject  to  the  same 
requirements  as  cattle  from  other  foreign 
coimtries. 

We  are  making  no  changes  based  on 
this  comment  at  this  time.  However,  we 
will  review  the  status  of  Canada  and 
other  countries  or  regions  regarding 
their  approach  to  managing  tuberculosis 
as  part  of  a  proposed  rulemaking  we 
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intend  to  undertake  regarding  the 
importation  of  cattle  into  the  United 
States.  Currently,  we  consider  the 
conditions  in  §  93.418  under  which 
cattle  may  be  imported  from  Canada 
into  the  United  States  to  be  adequate. 

Reliable  Testing 

One  commenter  expressed  concern 
about  the  reliability  of  the  tuberculosis 
testing  within  Mexico  and  urged  that 
such  testing  be  reviewed  by  the  U.S./ 
Mexico  Bi-National  Tuberculosis 
Committee. 

From  our  long  history  of  cooperation 
with  Mexico,  we  are  confident  that  the 
tuberculosis  testing  protocols  used  in 
Mexican  States  for  the  export  of  cattle 
to  the  United  States  are  reliable.  Those 
testing  protocols  are  reviewed  by  the 
U.S./Mexico  Bi-National  Tuberculosis 
Committee,  which  was  created  in  1994 
to  assist  Mexico  with  its  tuberculosis 
eradication  efforts.  Furthermore,  in  an 
effort  to  implement  its  tuberculosis 
eradication  program,  Mexico's 
Secretariat  of  Agriculture,  Livestock, 
Rural  Development,  Fisheries,  and  Food 
(SAGARPA)  conducts  an  annual  review 
of  testing  procedures  in  Mexico.  The 
eradication  program  has  been  successful 
to  the  point  where  there  has  been  a 
reduction  in  the  prevalence  of 
tuberculosis  in  cattle  in  certain  regions 
of  Mexico. 

Permit  Requirement 

One  commenter  stated  that  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  should  hold  SAGARPA 
accountable  for  the  accuracy  of 
certificates  of  origin  issued  in  Mexico 
for  cattle  intended  for  export,  and  that 
APHIS  should  work  with  SAGARPA  to 
ensure  that  certificates  of  origin  are  not 
endorsed  by  SAGARPA  for  cattle  that 
originate  from  Mexican  States  that  do 
not  meet  minimum  standards^quivalent 
to  those  for  the  "accreditation 
preparatory"  classification  in  the  United 
States.  The  commenter  expressed 
concern  that  the  process  for  disease  risk 
classification  of  cattle  in  Mexico  may  be 
unreliable. 

Mexican  authorities  have 
demonstrated  that  certiHcates  of  origin 
are  issued  in  many  Mexican  States 
according  to  an  assurance  program 
equivalent  to  that  applied  in  the  United 
States.  Under  this  program,  all 
certificates  of  origin  must  be  signed  by 
an  accredited  veterinarian  and  endorsed 
by  SAGARPA.  APHIS  and  SAGARPA 
have  been  working  together  in  an  effort 
to  identify  and  control  the  movement  of 
cattle  from  Mexican  States  and  regions 
that  are  at  high  risk  of  containing 
tuberculosis-infected  animals  to  reduce 
the  likelihood  that  these  animals  will  be 


moved  into  the  United  States  or  into 
States  in  Mexico  at  lower  risk  of 
containing  tuberculosis  infected    . 
animals. 

However,  not  all  Mexican  States  have 
adopted  and  are  implementing  an 
eradication  program.  Therefore,  APHIS 
is  in  the  process  of  developing 
rulemaking  that  would  create 
tuberculosis  risk  classifications  for 
foreign  regions  that  are  equivalent  to  the 
domestic  risk  classifications  that  have 
been  established  in  the  United  States. 
The  requirements  for  importing  cattle 
from  a  particular  foreign  region  would 
be  based  on  the  level  of  tuberculosis  risk 
in  that  region,  as  indicated  by  its  risk 
classification. 

In  the  meantime,  we  are  removing 
§  93.424(a)(3),  which  waives  the 
requirement  of  an  import  permit  for 
cattle  imported  from  Mexico.  Importers 
of  cattle  from  Mexico  will  be  subject  to 
the  regulations  in  §  93.404,  which 
require  importers  of  cattle  to  first  apply 
for  and  obtain  from  APHIS  an  import 
permit.  On  the  application,  the  importer 
must  include  information  regarding  the 
type,  number,  and  identification  of  the 
animals  to  be  imported,  and  information 
on  the  origin,  intended  date  and 
location  of  arrival,  routes  of  travel,  and 
destination  of  the  animals. 

As  provided  for  in  §  93.404(a)(3),  an 
application  for  permit  to  import  cattle 
may  be  denied  because  of: 

•  Communicable  disease  conditions 
in  the  area  or  region  of  origin,  or  in  a 
region  Where  the  shipment  has  been  or 
will  be  held  or  through  which  the 
shipment  has  been  or  will  be 
transported; 

•  Deficiencies  in  the  regulatory 
programs  for  the  control  or  eradication 
of  animal  diseases  and  the 
unavailability  of  veterinary  services  in 
the  region  of  origin  or  in  a  region  where 
the  cattle  have  been  or  will  be  held  or 
through  which  the  cattle  have  been  or 
will  be  transported; 

•  The  importer's  failure  to  provide 
satisfactory  evidence  concerning  the 
origin,  history,  and  health  status  of  the 
ruminants; 

•  The  lack  of  satisfactory  information 
necessary  to  determine  that  the 
importation  will  not  be  likely  to 
transmit  any  communicable  disease  to 
livestock  or  poultry  of  the  United  States; 
or 

•  Any  other  circumstances  which  the 
Administrator  believes  require  such 
denial  to  prevent  the  dissemination  of 
any  communicable  disease  of  livestock 
or  poultry  into  the  United  States. 

•  We  are  including  Mexico  among  the 
countries  for  which  a  permit  is  needed 
to  import  cattle  into  the  United  States 
because  we  agree  with  the  commenter 


that  enough  variation  exists  in  the  risk 
of  importation  of  different  types  of  cattle 
from  different  areas  of  Mexico  to 
warrant  an  examination  by  APHIS  of 
each  individual  request  for  importation. 

Certification  Requirements  and 
Definitions  of  Whole  Herd  Test  and 
Herd  of  Origin 

Two  commenters  expressed  concern    n 
that  the  interim  rule  did  not  include 
provisions  that  would  enable  APHIS  to 
learn  the  full  tuberculosis  history  of 
cattle  to  be  imported  and  the  herds  they 
came  from.  One  commenter 
recommended  that,  to  be  considered 
part  of  a  herd,  cattle  should  be  required 
to  be  on  common  ground  for  at  least  12 
months,  rather  than  4  months  as 
provided  for  in  the  interim  rule.  The 
commenter  suggested  that  the  4-month 
provision  might  enable  the  assembly  of 
a  herd  from  multiple  sources  whose 
tuberculosis  status  is  likely  to  be 
unknown,  and  allow  the  export  of  the 
animals  before  enough  time  passes  to 
ensure  the  cattle  are  not  infected. 
Another  commenter  suggested  that 
whole  herd  test,  a»used  in  the 
regulations,  be  defined  to  include  the 
testing  of  breeding  cattle,  to  preclude 
such  a  test  being  administered  to  a 
group  of  feeder  cattle  but  not  their 
dams. 

We  agree  with  the  commenters  that  it 
is  important  to  know  the  tuberculosis 
history  of  the  herds  from  which  a  group 
of  cattle  is  assembled,  and  to  be  able  to 
trace  back  the  tuberculosis  history  of 
any  animal  intended  for  export  to  the 
United  States  far  enough  to  ensure  that 
the  animal  is  not  infected  with  the 
disease.  To  help  ensure  that  this 
information  accompanies  cattle  that  are  ' 
imported  into  the  United  States,  we  are 
making  several  changes  in  this  interim 
rule  as  discussed  below. 

Under  §  93.406(a)(2)(i)  of  the  April 
2001  interim  rule,  we  required,  among 
other  things,  that  steers  and  spayed 
heifers  intended  for  importation 
originate  from  a  herd  that  tested 
negative  to  a  whole  herd  test  for 
tuberculosis  within  1  year  prior  to  the 
date  of  their  exportation  to  the  United 
States.  In  §  93.406(a)(2)(iii)  of  that 
interim  rule,  we  required,  among  other 
things,  that  sexually  intact  cattle  not 
from  an  accredited  herd  also  originate 
from  a  herd  that  tested  negative  to  a 
whole  herd  test  for  tuberculosis  within 
1  year  prior  to  the  date  of  exportation 
to  the  United  States. 

In  §  93.400  of  the  April  2001  interim 
rule,  we  defined  whole  herd  test  as  an 
official  tuberculin  test  of  all  cattle  in  a 
herd  that  are  6  months  of  age  or  older, 
and  of  all  cattle  in  the  herd  that  are  less 
than  6  months  of  age  and  were  not  born 


Federal  Register/ Vol.  68.  No.  115 /Monday,  June  16.  2003 /Rules  and  Regulations  35531 


into  the  herd,  except  for  certain  cattle 
less  than  6  months  of  age  that  met 
certain  criteria  in  the  definition.  In  the 
interim  rule,  herd  was  defined,  in  part, 
as  "any  group  of  one  or  more  animals 
maintained  for  at  least  4  months  on 
common  ground."  Therefore,  according 
to  the  definitions  in  the  interim  rule,  a 
"whole  herd  test"  could  be  a  test  of  a 
group  of  cattle  that  had  been  together  for 
as  little  as  4  months. 

To  address  the  commenters'  concerns 
that  such  a  test  might  not  give  an 
adequate  picture  of  the  tuberculosis 
history  of  cattle  intended  for 
importation  into  the  United  States,  in 
this  interim  rule  we  are  requiring  that 
the  cattle  described  in  §  93.406(a)(2)(i) 
and  (iii)  be  accompanied  by  certification 
that  the  herd  in  which  the  cattle  were 
born  and  raised  has  tested  negative  to  a 
whole  herd  test.  In  the  definitions  in 
§  93.400,  we  are  adding  the  term  herd  of 
origin  to  mean  the  herd  within  which  an 
individual  animal  was  bom  and  raised 
and  that  was  maintained  on  common 
groimd  for  at  least  4  months.  To 
accommodate  additions  to  the  herd  of 
origin,  we  are  including  in  the 
definition  of  herd  of  origin  certain 
language  that  was  included  in  the  April 
2002  interim  rule's  definition  of  herd, 
but  that,  in  this  interim  rule,  we  are 
removing  from  the  definition  of  herd,  as 
explained  below.  We  are  providing  in 
the  definition  of  herd  of  origin  that,  for 
a  group  of  one  or  more  animals  to 
qualify  as  a  herd  of  origin  for  the 
purposes  of  §  93.406,  animals  may  be 
added  to  the  herd  during  or  after  the  4- 
month  qualifying  period  only  if  they:  (1) 
Originated  from  a  tuberculosis-free 
herd;  or  (2)  originated  from  an 
accredited  herd  or  originated  from  a 
herd  of  origin  that  tested  negative  to  a 
whole  herd  test,  and  the  individual 
cattle  to  be  added  to  the  herd  also  tested 
negative  to  any  additional  individual 
tests  for  tuberculosis  required  by  the 
Administrator. 

The  herd  of  origin  testing  results  must 
be  included  on  the  same  import 
certificate  already  required  under 
§  93.406(a).  The  certificate  must  be 
issued  by  a  salaried  veterinary  officer  of 
the  national  government  of  the  region  of 
origin,  or,  if  the  animals  are  exported 
from  Mexico,  either  be  such  a  certificate 
or  one  that  is  issued  by  a  veterinarian 
accredited  by  the  National  Government 
of  Mexico  and  endorsed  by  a  full-time 
salaried  veterinary  officer  of  the 
National  Government  of  Mexico. 

We  are  also  amending  the  definition 
of  whole  herd  test  to  make  it  clear  that 
the  herd  tested  in  a  whole  herd  test  is 
a  herd  of  origin.  Additionally,  we  are 
amending  the  definition  of  herd  by 
removing  the  condition  that  the  animals 


have  been  together  for  at  least  4  months 
(as  well  as  the  language  discussed  above 
regarding  additions  to  the  herd  during 
or  after  the  4-month  qualifying  period). 
The  4-month  qualifying  provision  was 
included  in  the  initial  interim  rule  to 
increase  the  validity  of  the  whole  herd 
test  of  the  herd  from  which  the  cattle 
originated.  However,  under  this  interim 
rule,  we  can  better  ensure  that  cattle  to 
be  imported  into  the  United  States  are 
not  infected  with  tuberculosis,  even  if 
they  are  exported  as  part  of  a  herd  that 
has  been  together  for  less  than  4 
months,  by  requiring  negative 
tuberculosis  results  to  a  whole  herd  test 
of  the  herd  in  which  the  cattle  were 
bom  and  raised  (the  herd  of  origin). 

To  give  us  further  information  upon 
which  to  evaluate  a  request  to  import 
cattle,  we  are  amending  §  93.404(a), 
which  describes,  among  other  things, 
the  process  for  applying  for  an  import 
permit.  Under  the  existing  regulations, 
an  application  to  import  ruminants 
must  include  the  region  of  origin  of  the 
animals.  In  this  interim  rule,  we  are 
adding  the  requirement  that  the 
application  for  an  import  permit  include 
the  address  of,  or  other  means  of 
identifying,  the  premises  of  the  herd  of 
origin,  including  the  State  or  its 
equivalent,  the  municipality  or  nearest 
city,  and  the  specific  location  of  the 
premises,  or  an  equivalent  method, 
approved  by  the  Administrator,  of 
identifying  the  location  of  the  premises. 
This  same  information  will  be  required 
regarding  any  other  premises  where  the 
animals  were  held  prior  to  export. 

Definition  of  Official  Tuberculin  Test 

One  commenter  observed  that  the 
wording  of  the  definition  oVofficial 
tuberculin  test  in  the  April  2001  interim 
rule  suggests  that  the  test  may  be 
administered  and  reported  by  a  non- 
veterinarian  as  long  as  he  or  she  is  a 
salaried  officied  of  the  national 
government  of  the  exporting  region.  The 
commenter  reconunended  Aat  the 
definition  of  official  tuberculin  test  be 
revised  to  provide  that  the  test  is  one 
that  is  administered  and  reported  either 
by  a  veterinarian  accredited  by,  or  a 
salaried  veterinarian  of,  the  State  or 
Federal  government  of  the  exporting 
region,  rather  than  simply  by  a  salaried 
official  of  the  government  of  the 
exporting  region.  The  conmienter  was 
particularly  concemed  that  the  official 
tuberculin  test  of  Mexican  cattle  be 
administered  and  reported  by  a 
veterinarian  accredited  by  SAGARPA  or 
a  salaried  veterinarian  of  SAGARPA. 

We  agree  that  the  change 
recommended  by  the  commenter  is 
appropriate  and  are  revising  the 
definition  of  official  tuberculin  test  to 


provide  that  such  a  test  is  administered 
and  reported  by  a  full-time  salaried 
veterinary  officer  of  the  national 
government  of  the  region  of  origin,  or 
administered  and  reported  by  a 
veterinarian  designated  or  accredited  by 
the  national  government  of  the  region  of 
origin  and  endorsed  by  a  full-time 
salaried  veterinary  officer  of  the 
national  government  of  the  region  of 
origin,  representing  that  the  veterinarian 
issuing  the  certificate  was  authorized  to 
do  SO:- 

Miscellaneous  *    ^ 

Additionally,  we  are  adding  language 
to  §93. 406(c)  to  clarify  that,  under  the 
existing  regulations  in  §  93.427(a),  cattle 
emd  other  ruminants  from  Mexico  may 
be  detained  at  the  port  of  entry  for 
inspection,  testing,  disinfection,  and 
dipping. 

Emergency  Action 

This  rulemaking  is  necessary  on  an 
emergency  basis  to  help  us  better  ensure 
that  imported  cattle  are  fr^e  of 
tuberculosis,  thereby  protecting  against 
the  spread  of  tuberculosis  within  the 
United  States.  Under  these 
circumstances,  the  Administrator  has 
determined  that  prior  notice  and 
opportunity  for  public  comment  are 
contrary  to  the  public  interest  and  that  ■ 
there  is  good  cause  under  5  U.S.C.  553 
for  making  this  rule  effective  less  than 
30  days  after  publication  in  the  Federal 
Register. 

We  will  consider  comments  we 
receive  diu-ing  the  comment  period  for 
this  interim  rule  [see  DATES  above). 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  conunents 
we  receive  and  any  amendments  we  are 
making  to  the  rule  as  a  result  of  the 
comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  mle  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  1 2866 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and -Budget. 

This  interim  rule  amends  the  animal 
import  regulations  to  require  that  an 
import  permit  be  obtained  for  the 
importation  of  cattle  from  Mexico;  to 
require  certification  regarding  the 
tuberculosis  history  of  the  herds  from 
which  a  group  of  cattle  is  assembled  for 
export  to  the  United  States;  to  require 
information  regarding  each  premises 
where  cattle  intended  for  export  to  the 
United  States  have  resided;  and  to  add 
a  definition  iorherd  of  origin  and  revise 
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the  definitions  of  herd,  official 
tuberculin  test,  and  whole  herd  test. 
This  action  is  necessary  to  help  us  better 
ensure  that  imported  cattle  are  free  of 
tuberculosis,  thereby  protecting  against 
the  spread  of  tuberculosis  within  the 
United  States. 

This  rule  will  produce  substantial 
benefits  for  the  U.S.  livestock  industry, 
as  well  as  for  individual  livestock 
producers,  both  large  and  small,  since  it 
will  help  prevent,  at  little  cost,  the 
importation  of  tuberculosis-infected 
livestock  into  the  United  States,  and 
will  also  enhance  international  trade  in 
livestock.  This  action  is  not  expected  to 
result  in  an  increase  in  cattle  imports 
into  the  United  States,  since  the  rule,  by 
requiring  additional  negative  testing,  is 
niore  restrictive  than  the  current 
regulations. 

The  United  States  is  a  net  importer  of 
live  cattle.  From  1998  to  2000,  almost 
all  live  animal  imports  into  the  United 
States  were  from  Canada  (about  53 
percent)  and  Mexico  (about  47  percent). 
In  2000  alone,  the  United  States 
imported  2.191,019  head  of  cattle  and 
calves,  almost  all  of  which  were  from 
Canada  (968,435  head)  and  Mexico 
(1,222,569  head),  valued  at  $1,152 
million.  Thus,  between  1998  and  2000, 
U.S.  live  cattle  trade  essentially  has 
been  trade  with  Canada  and  Mexico,  the 
U.S.  partners  to  the  North  American 
Free  Trade  Agreement. 

Over  99  percent  of  the  imported 
animals  were  not  for  breeding.  Almost 
half  of  all  live  animals  imported  to  the 
United  States  were  shipped  for 
immediate  slaughter;  the  remaining  half 
were  sent  to  designated  feedlots.  Nearly 
98.3  percent  of  slaughter  animals  were 
from  Canada,  while  about  92  percent  of 
feeder  animals  were  from  Mexico.  Of 
the  total  number  of  animals  imported 
h-om  Mexico  in  2000.  feeder  and 
slaughter  animal  imports  accounted  for 
over  99  percent  of  the  imports. 

This  interim  rule  does  not  change  the 
import  requirements  for  cattle  imported 
from  Canada.  This  situation  is  being 
evaluated  separately. 

However,  slaughter  and/or  feeder 
cattle  entering  the  United  States  from 
Mexico,  where  tuberculosis  is  a 
continuing  problem,  will  be  subject  to 
the  requirements  of  this  interim  rule,  as 
will  such  cattle  from  any  other  country 
wishing  to  export  to  the  United  States. 
Breeding  animals  from  any  source  other 
than  Canada  will  continue  to  be  tested 
for  tuberculosis  and  other  diseases  at 
the  port  of  entry  and  held  either  for  72 
horns  (if  from  Mexico)  or  for  30  days  (if 
from  any  other  country)  until  test  results 
are  known.  Those  animals  will  either  be 
rejected  entry  or  allowed  entry 
depending  upon  the  test  results. 


This  rule  is  more  restrictive  than  the 
current  regulations  and  will  produce 
economic  benefits  by  preventing  an 
incursion  of  tuberculosis  into  the 
United  States  and  accelerating  the 
eradication  of  the  disease  in  this 
country.  Counteracting  the  spread  of 
disease  from  even  one  infected  animal 
could  prove  very  costly  and  cause 
serious  economic  damage  to  the 
livestock  industry.  The  main  effect  of 
this  rulemaking  will  be  to  prevent  an 
incursion  of  tuberculosis  into  the 
United  States,  thus  helping  to  avoid 
potentially  serious  economic  damage  to 
the  U.S.  cattle  industry. 

As  this  action  simply  introduces  an 
additional  precautionary  requirement,  it 
is  not  expected  to  result  in  an  increase 
in  the  supply  or  cost  of  cattle  imports 
into  the  United  States.  Any  unlikely 
shortfall  of  supply  could  easily  be  met 
by  domestic  soiuY:es,  without 
significantly  affecting  either  producer  or 
consumer  price.  It  is  not  anticipated  that 
any  U.S.  entities  (importers,  members  of 
the  public,  or  cattle  producers)  will 
experience  significant  economic  effects 
as  a  result  of  this  action.  Foreign 
producers  will  cover  any  costs  of 
additional  testing  and  are  unlikely  to 
pass  those  costs  along  to  importers  and 
consumers  due  to  the  need  to  remain 
economically  competitive  in  the  U.S. 
livestock  market. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(j)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  and  recordJeeeping 
requirements  included  in  this  interim 
rule  have  been  submitted  for  emergency 
approval  to  the  Office  of  Management 
and  Budget  (OMB).  OMB  has  assigned 
control  number  0579-0224  to  the 
information  collection  and 
recordkeeping  requirements. 

We  plan  to  request  continuation  of 
that  approval  for  3  years.  Please  send 
written  comments  on  the  3-year 
approval  request  to  the  following 


addresses:  (1)  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS.  Washington.  DC 
20503;  and  (2)  Docket  No.  00-102-2, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118.  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comments 
refer  to  Docket  No.  00-102-2  and  send 
your  comments  within  60  days  of 
publication  of  this  rule. 

Under  this  interim  rule,  exporters  of 
cattle  from  Mexico  must  apply  for  a 
permit  to  import  cattle.  Prior  to  this 
interim  rule,  certain  cattle  frt)m  Mexico 
were  exempted  ftt)m  the  requirement  for 
an  import  permit.  Exporters  of  cattle  to 
the  United  States  from  countries  for 
which  an  application  for  an  import 
permit  was  already  required  under 
§  93.404  must  add  information  to  that 
application  regarding  the  specific 
location  of  each  premises  that  cattle  to 
be  imported  into  the  United  States  have 
been  on.  Additionally,  we  are  requiring 
certification  regarding  the  tuberculosis 
history  of  the  herds  from  which  a  group 
of  cattle  is  assembled  for  export  to  the 
United  States.  This  information  is 
necessary  to  allow  APHIS  to  determine 
if  importation  of  the  cattle  should  be 
allowed,  or  under  what  conditions, 
based  on  the  disease  situation  in  the 
areas  in  which  the  cattle  have  resided. 

We  are  soliciting  comments  from  the 
public,  as  well  as  from  affected 
agencies,  concerning  our  information 
and  recordkeeping  requirements.  These 
comments  will  help  us: 

(1)  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  our  agency's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic  submission  of  responses). 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  2  hours  per 
response. 

Respondents:  Brokers  and  exporters  of 
cattle  to  the  United  States,  and 
accredited  veterinarians  or  other 
veterinary  authorities  who  issue  export 
documentation  for  Mexico's  Secretariat 
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of  Agricultiu«,  Livestock,  Rural 
Development,  Fisheries,  and  Food. 

Estimated  annual  number  of 
respondents:  100. 

Estimated  annual  number  of 
responses  per  respondent:  75. 

Estimated  annual  number  of 
responses:  7,500. 

Estimated  total  annual  burden  on 
respondents:  15,000  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  biu'den  per  response.) 

Copies  of  this  information  collection 
can  be  obtained  from  Mrs.  Celeste 
Sickles,  APHIS'  Information  Collection 
Coordinator,  at  (301)  734-7477. 

Government  Paperwork  Elimination 
Act  Compliance 

The  Animal  and  Plant  Health 
Inspection  Service  is  committed  to 
compliance  with  the  Government 
Paperwork  Elimination  Act  (GPEA), 
which  requires  Government  agencies  in 
general  to  provide  the  public  the  option 
of  submitting  information  or  transacting 
business  electronically  to  the  maximum 
extent  possible.  For  information 
pertinent  to  GPEA  compliance  related  to 
this  proposed  rule,  please  contact  Mrs. 
Celeste  Sickles,  APHIS'  Information 
Collection  Coordinator,  at  (301)  734- 
7477. 

List  of  Subjects  in  9  CFR  Fart  93 

Animal  diseases.  Imports,  Livestock, 
Poultry  and  poultry  products. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

■  Accordingly,  we  are  amending  9  CFR 
part  93  as  follows: 

PART  9a-IMPORTATION  OF  CERTAIN 
ANIMALS,  BIRDS,  AND  POULTRY, 
AND  CERTAIN  ANIMAL,  BIRD,  AND 
POULTRY  PRODUCTS; 
REQUIREMENTS  FOR  MEANS  OF 
CONVEYANCE  AND  SHIPPING 
CONTAINERS 

■  1.  The  authority  citation  for  part  93 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1622  and  8301-8317; 
21  U.S.C.  136  and  136a;  31  U.S.C.  9701;  7 
CFR  2.22.  2.80.  and  371.4. 

■  2.  Section  93.400  is  amended  as 
follows: 

■  a.  By  revising  the  definitions  of  herd, 
official  tuberculin  test,  and  whole  herd 
test  to  read  as  set  forth  below. 

■  b.  By  adding,  in  alphabetical  order,  a 
definition  of  herd  of  origin  to  read  as  set 
forth  below. 

§93.400    Definitions. 


Herd.  Any  group  of  one  or  more 
animals  maintained  on  common  ground; 
or  two  or  more  groups  of  animals  under 
common  ownership  or  supervision  on 
two  or  more  premises  that  are 
geographically  separated,  but  among 
which  there  is  an  interchange  or 
movement  of  animals. 

Herd  of  origin.  The  herd  within  which 
an  individual  animal  was  bom  and 
raised  and  that  was  maintained  on 
common  ground  for  at  least  4  months. 
For  a  group  of  one  or  more  animals  to 
qualify  as  a  herd  of  origin  for  the 
purposes  of  §  93.406,  animals  may  be 
,   added  to  the  herd  during  or  after  the  4- 
month  qualifying  period  only  if  they: 

(1)  Originated  from  a  tuberculosis-free 
herd;  or 

(2)  Originated  from  an  accredited  herd 
or  originated  from  a  herd  of  origin  that 
tested  negative  to  a  whole  herd  test,  and 
the  individual  cattle  to  be  added  to  the 
herd  also  tested  negative  to  any 
additional  individual  tests  for 
tuberculosis  required  by  the 
Administrator. 
***** 

Official  tuberculin  test.  A  test  for 
bovine  tuberculosis  that  is  approved  by 
the  Administrator  as  equivalent  to  the 
international  standard  test  described  in 
the  Manual  of  Standards  for  Diagnostic 
Tests  and  Vaccines,  Office  International 
des  Episodes,  and  that  is  administered 
and  reported  by  a  full-time  salaried 
veterinary  officer-of  the  national 
government  of  the  region  of  origin,  or 
administered  and  reported  by  a 
veterinarian  designated  or  accredited  by 
the  national  government  of  the  region  of 
origin  and  endorsed  by  a  full-time 
salaried  veterinary  officer  of  the 
national  government  of  the  region  of 
origin,  representing  that  the  veterinarian 
issuing  the  certificate  was  authorized  to 
do  so. 
***** 

Whole  herd  test.  An  official 
tuberculin  test  of  all  cattle  in  a  herd  of 
origin  that  are  6  months  of  age  or  older, 
and  of  all  cattle  in  the  herd  of  origin  that 
are  less  than  6  months  of  age  and  were 
not  bom  into  the  herd  of  origin,  except 
those  cattle  that  are  less  than  6  months 
of  age  and: 

(1)  Were  bom  in  and  originated  from 
a  tuberculosis-free  herd;  or 

(2)  Were  bom  in  and  originated  from 
an  accredited  herd  or  originated  from  a 
herd  of  origin  that  has  tested  negative  to 
a  whole  herd  test,  and  the  individual 
cattle  have  tested  negative  to  any 
additional  individual  tests  for 
tuberculosis  required  by  the 
Administrator. 


§93.404    [Amended] 

■  3.  In  §  93.404,  paragraph  (a)(1),  the 
second  sentence  is  amended  as  follows: 

■  a.  By  adding,  immediately  after  the  . 
words  "the  region  of  origin;"  the 
following  phrase:  "for  cattle,  the  address 
of  or  other  means  of  identifying  the 
premises  of  the  herd  of  origin  and  any 
other  premises  where  the  cattle  resided 
prior  to  export,  including  the  State  or  its 
equivalent,  the  municipality  or  nearest 
city,  and  the  specific  location  of  the 
premises,  or  an  equivalent  method, 
approved  by  the  Administrator,  of 
identifying  the  location  of  the 
premises;". 

■  b.  By  revising  the  OMB  citation  at  the 
end  of  the  section  to  read  as  follows: 
"(Approved  by  the  Office  of 
Management  and  Budget  under  control 
numbers  0579-0040  and  057&-02241". 

■  4.  Section  93.406  is  amended  as 
follows: 

■  a.  By  revising  paragraphs  (a)(2)(i)  and 
(a)(2)(iii)  to  read  as  set  forth  below. 

■  b.  In  paragraph  (c),  by  adding  the 
words  "or  §  93.427"  after  the  citation 
"§93.411". 


§93.406    Diagnostic  tests. 

(a)  *   *   * 

(2)  Tuberculosis. 

(i)  For  steers  and  spayed  heifers,  the 
cattle  originated  from  a  herd  of  origin 
that  tested  negative  to  a  whole  herd  test 
for  tuberculosis  within  1  year  prior  to 
the  date  of  exportation  to  the  United 
States,  and  the  animals  each  tested 
negative  to  an  additional  official 
tuberculin  test  conducted  within  60 
days  prior  to  the  date  of  exportation  to 
the  United  States,  and  any  individual 
cattle  that  had  been  added  to  the  herd 
tested  negative  to  any  individual  tests 
for  tuberculosis  required  by  the 
Administrator;  or 
***** 

(iii)  For  sexually  intact  cattle  that  are 
not  from  an  accredited  herd,  the  cattle 
originated  from  a  herd  of  origin  that 
tested  negative  to  a  whole  herd  test  for 
tuberculosis  within  1  year  prior  to  the 
date  of  exportation  to  the  United  States, 
and  the  animals  each  tested  negative  to 
one  additional  official  tuberculin  test 
conducted  no  more  than  6  months  and 
no  less  than  60  days  prior  to  the  date  of 
exportation  to  the  United  States,  and 
any  individual  cattle  that  had  been 
added  to  the  herd  tested  negative  to  any 
individual  tests  for  tuberculosis 
required  by  the  Administrator,  except 
that  the  additional  test  is  not  required 
if  the  animals  are  exported  within  6 
months  of  when  the  herd  of  origin 
tested  negative  to  a  whole  herd  test. 
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§93.424    [AinwKtod] 

■  5.  Section  93.424  is  amended  as 
follows: 

■  a.  In  paragraph  (a)(1).  the  word  "or"  is 
added  immediately  after  the  semicolon. 

■  b.  hi  paragraph  (a)(2).  the  word  ";  or" 
is  removed  and  a  period  is  added  in  its 
place. 

■  c.  Paragraph  (a)(3)  is  removed. 

Done  in  Washington,  DC.  this  10th  day  of 
lune  2003. 
Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

(FR  Doc.  03-15113  Filed  6-13-03:  8:45  am) 

8ILUNG  CODE  3410-34-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  35 

RIN  3150-AH08 

Medical  Use  of  Byproduct  Material: 
Clarifying  and  Minor  Amendments; 
Confirmation  of  Effective  Date 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Direct  final  rule;  confirmation  of 

effective  date. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  conHrming  the 
effective  date  of  July  7.  2003.  for  the 
direct  final  rule  that  was  published  in 
the  Federal  Register  of  April  21 .  2003, 
(68  FR  19321).  This  direct  final  rule 
amended  the  NRC's  regulations  to 
clarify  certain  sections  of  Part  35, 
correct  the  title  for  the  National  Institute 
of  Standards  and  TechUology,  and 
eliminate  a  restriction  regarding  training 
for  ophthalmic  use  of  strontium-90. 
DATES:  The  effective  date  of  July  7.  2003 
is  confirmed  for  this  direct  final  rule. 
ADDRESSES:  Documents  related  to  this 
rulemaking,  including  comments 
received,  may  be  examined  at  the  NRC 
Public  Document  Room,  Room  0-1F23, 
11555  Rockville  Pike.  Rockville.  MD. 
These  same  documents  may  also  be 
viewed  and  downloaded  electronically 
via  the  rulemaking  Web  site  (http:// 
ruleforum.Ilni.gov).  For  information 
about  the  interactive  rulemaking  Web 
site,  contact  Ms.  Carol  Gallagher  (301) 
415-5905;  e-mail  CAG@nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Anthony  N.  Tse.  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
415-6233  (e-mail:  ant@nrc.gov}. 
SUPPLEMENTARY  INFORMATION:  On  April 
21.  2003,  (68  FR  19321),  the  NRC 


published  a  direct  final  rule  amending 
its  regulations  in  10  CFTl  part  35.  This 
direct  final  rule  clarified:  the  definitions 
of  authorized  users,  authorized  medical 
physicists,  authorized  nuclear 
pharmacists,  and  radiation  safety 
officers;  the  notification  requirements  if 
the  patient  is  in  a  medical  emergency  or 
dies;  and  the  recordkeeping 
requirements  for  calibration  of 
brachytherapy  sources.  In  addition,  the 
amendments  corrected  the  title  for  the 
National  Institute  of  Standards  and 
Technology;  clarified  that  prior  to 
October  24,  2004,  individuals  who  meet 
the  training  and  experience 
requirements  in  Subpart  J  may 
undertake  responsibilities  specified  in 
certain  sections  in  Subparts  B  and  D-H; 
and  eliminated  a  restriction  that  training 
for  ophthalmic  use  of  strontium-90  can 
only  be  conducted  in  medical 
institutions.  In  the  direct  final  rule,  NRC 
stated  that  if  no  significant  adverse 
comments  were  received,  the  direct 
final  rule  would  become  final  on  July  7, 
2003.  The  NRC  did  not  receive  any 
comments  that  warranted  withdrawal  of 
the  direct  final  rule.  Therefore,  this  rule 
will  become  effective  as  scheduled. 

Dated  al  Rockville,  Maryland,  this  10th  day 
of  lune,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Michael  T.  L«sar, 

Chief.  Rules  and  Directives  Branch.  Division 
of  Administrative  Services,  Office  of 
A  dm  in  istration . 
[FR  Doc.  03-15122  Filed  6-13-03;  8:45  am) 

BILLING  COM  7S«>-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-15311;  Airspace  Docket 
No.  03-AS(>-«] 

Amendment  of  Class  D,  E4,  E5 
Airspace;  Elizabeth  City.  NC 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the  Class 
D,  E4  and  E5  airspace  at  Elizabeth  City, 
NC.  The  name  of  the  airport  has 
changed  from  Elizabeth  City  CGAS/ 
Municipal  Airport  to  Elizabeth  City 
CGAS/Regional  Airport  and  the 
geographic  position  coordinated  of  the 
airport  have  changed. 
EFFECTIVE  DATE:  0901  UTC,  September  4, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  R.  Cochran,  Manager,  Airspace 


Branch, -Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5627. 

SUPPLEMENTARY  INFORMATION: 

History 

The  name  of  the  airport  has  changed 
ft-om  Elizabeth  City  CGAS/Municipal 
Airport  to  Elizabeth  City  CGAS/ 
Regional  Airport  and  the  geographic 
position  coordinated  of  the  airport  have 
changed.  Therefore,  the  descriptions  of 
the  Class  D,  E4  and  E5  airspace  at 
Elizabeth  City,  NC,  must  be  amended  to 
reflect  these  changes.  This  rule  will 
become  effective  on  the  date  specified 
in  the  EFFECTIVE  DATE  section.  Since  this 
action  has  no  impact  on  the  users  of  the 
airspace  in  the  vicinity  of  the  Elizabeth 
City  CGAS/Regional  Airport,  notice  and 
public  procedure  under  5  U.S.C.  553(b) 
are  unnecessary.  Designations  for  Class 
D  Airspace,  Class  E  Airspace  Areas 
Designated  as  an  Extension  to  Class  D  or 
Class  E  Surface  Area  and  Class  E 
Airspace  Areas  Extending  Upward  from 
700  feet  or  More  Above  the  Surface  of 
the  Earth  are  published  in  paragraphs 
5000,  6004  and  6005  respectively,  of 
FAA  Order  7400.9K,  dated  August  30, 
2002,  and  effective  September  16,  2002, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  D  and  E  airspace 
designations  listed  in  this  document 
will  be  published  subsequently  in  the 
Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  Class  D,  E4  and  E5 
airspace  at  Elizabeth  City,  NC. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 
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Adoption  of  the  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389:  14  CFR  11.69. 

§71.1    [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71 .1  of  Federal  Aviation 
Administration  Order  7400.9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  5000    Class  D  Airspace. 


ASO  NC  D    Elizabeth  City,  NC  (Revised] 

Elizabeth  City  CGAS/Regional  Airport,  NC 
(lat.  36°15'38''  N,  long.  76°10'29"  W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
within  a  4.1-mile  radius  of  Elizabeth  City 
CGAS/Regional  Airport.  This  Class  D 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 


Paragraph  6005     Class  E  Airspace  Areas 
Designated  as  an  Extension  to  a  Class  D 
Airspace  Area 


ASO  NC  E4    Elizabeth  City.  NC  (Revised! 

Elizabaeth  City  CGAS/Regional  Airport.  NC 

(Lat.  36°15'38''  N,  long.  76°10'29"  W) 
Elizabeth  City  VOR/DME 

(Lat.  36°15'27''N,  long.  76°10'32''W) 
Woodville  NDB 
(Lat.  36''15'47"  N,  long.  76°15'52''  W) 
That  airspace  extending  upward  from  the 
surface  within  1.6  miles  each  side  of 
Elizabeth  City  VOR/DME  189°  radial, 
extending  from  the  4.1-mile  radius  of 
Elizabeth  City  CGAS/Regional  Airport  to  9.5 
miles  south  of  the  VOR/DME;  within  3.3 
miles  each  side  of  Elizabeth  City  VOR/DME 
357°  radial,  extending  from  the  4.1-mile 
radius  of  Elizabeth  City  CGAS/Regional 
Airport  to  7  miles  north  of  the  VOR/DME: 
within  1.2  miles  each  side  of  the  079°  bearing 
from  the  Woodville  NDB,  extending  from  4.1- 
mile  radius  of  the  airport  to  the  NDB.  This 
Class  D  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  of  Airmen.  The  effective 


date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 

***** 

Paragraph  6005     Class  E  Airspace  Areas 
Extending  Upward  From  700  Feet  or  More 
Above  the  Surface  of  the  Earth 


ASO  NC  ET    Elizabaeth  City,  NC  (Revised) 

Elizabeth  City  CGAS/Regional  Airport.  NC 

(Lat.  36°15'38''  N.  long.  76°10'29"  W) 
Elizabeth  City  VOR/DME 

(Lat.  36°15'27'  N,  long.  76°10'32''  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  Elizabeth  City  CGAS/Regional  Airport  and 
within  8  miles  east  and  4  miles  west  of 
Elizabeth  City  VOR/DME  189°  radial, 
extending  form  the  VOR/DME  to  9.5  miles 
south  of  the  VOR/DME. 


Issued  in  College  Park,  Georgia,  on  )une  9, 
2003. 
Walter  R.  Cochran, 

Acting  Manager.  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc.  03-15143  Filed  6-13-03;  8:45  am] 

BILUNG  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-15360;  Airspace 
Docket  No.  03-ASO-7] 

Amendment  of  Class  E5  Airspace; 
Tuscaloosa,  AL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule, 

SUMMARY:  This  action  amends  the  Class 
E5  airspace  at  Tuscaloosa,  AL.  The 
name  of  the  VHF  Omnidirectional 
Range/Tactical  Air  Navigation 
(VORTAC)  aid  serving  the  Tuscaloosa 
Municipal  Airport  has  changed  from 
Tuscaloosa  VORTAC  to  Crimson 
VORTAC. 

EFFECTIVE  DATE:  0901  UTC,  September  4, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  R.  Cochran,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5627. 
SUPPLEMENTARY  INFORMATION: 
History 

The  name  of  the  VHF 
Omnidirectional  Range/Tactical  Air 
Navigation  (VORTAC)  aid  serving  the 
Tuscaloosa  Municipal  Airport  has 


changed  from  Tuscaloosa  VORTAC  to 
Crimson  VORTAC.  Therefore,  the 
description  of  the  Class  E5  airspace  at 
Tuscaloosa,  AL,  must  be  amended  to 
reflect  this  change.  This  rule  will 
become  effective  on  the  date  specified 
in  the  EFFECTIVE  DATE  section.  Since  this 
action  has  no  impact  on  the  users  of  the 
airspace  in  the  vicinity  of  the 
Tuscaloosa  Municipal  Airport,  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  are  unnecessary.  Designations  for 
Class  E  Airspace  Areas  Extending 
Upward  from  700  feet  or  More  Above 
the  Surface  of  the  Earth  are  published  in 
paragraph  6005.  of  FAA  Order  7400.9K, 
dated  August  30,  2002,  and  effective 
September  16.  2002,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  Class  E5  airspace  at   ' 
Tuscaloosa,  AL. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FT?  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have-, 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  0  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1 .  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 
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Authority:  49  U.S.C.  106(g):  40103. 40113. 
40120:  EO  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [AiMiKtod] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9K.  Airspace 
Designations  and  Reporting  Points, 
dated  August  30.  2002.  and  effective 
September  16.  2002.  is  amended  as 
follows: 


Paragraph  6005     Oass  E  Airspace  Areas 
Extending  Upward  From  700  Feet  or  More 
Above  the  Surface  of  the  Earth 


ASO  AL  E5    Tuscaloosa,  AL  [Revised] 

Tuscaloosa  Municipal  Airport,  AL 

(Lat.  33°13'14'  N.  long.  87°36'4r  W) 
Crimson  VORTAC 

(Lat.  33°15'32"  N.  long.  87''32'13"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  Tuscaloosa  Municipal  airport  and  within 
2.4  miles  each  side  of  Crimson  VORTAC  058° 
radial,  extending  from  the  7  mile  radius  to  7 
miles  northeast  of  the  VORTAC. 


Issued  in  College  Park,  Georgia,  on  )une  9. 
2003. 

Walter  R.  Cochran, 
Acting  Manager.  Air  Traffic  Division, 
Southern  Region. 
[FR  Doc.  03-15142  Filed  6-13-03;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30373;  AmdL  No.  3062] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 


DATES:  This  rule  is  effective  June  16, 
2003.  The  compliance  date  for  each 
SIAP  is  specified  in  the  amendatory 
provisions. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  16, 
2003. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

4.  The  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  Suite 
700,  Washington.  DC. 

For  Purchase — Individual  SIAP  copies 
may  be  obtained  fi-om: 

1 .  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for 
sale  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate.  Flight  Procedure 
Standards  Branch  (AMCAFS-420). 
Flight  Technologies  and  Programs 
Division.  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK  73169  (Mail  Address:  PO  Box  25082, 
Oklahoma  City,  OK  73125),  telephone: 
(405) 954-4164. 

SUPPtEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 


for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SLAPS,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procediu-e 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SIAPs  by  FDC/P 
NOTAMs,  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SIAP  amendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procediu^  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 
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Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fi^uent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
■Regulatory  Policies  and  F*rocedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 


FDC  date 


05/22/03 
05/22/03 
05/22/03 
05/22/03 
05/22/03 
05/22/03 
05/22/03 
05/22/03 
05/22/03 
05/22/03 
05/22/03 
05/22/03 
05/22/03 
05/23/03 
05/28/03 

05/28/03 

05/28/03 

05/28/03 

05/28/03 

05/28/03 

05/29/03 
05/29/03 
05/29/03 
06/02/03 
06/02/03 
05/30/03 


State 


HI 

NY 

NY 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

OK 

TX 

TX 

TX 

TX 

TX 

TX 

lA 

lA 

lA 

lA 

NE 

TN 


City 


List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Incorporation  by  reference,  and 
Navigation  (air). 

Issued  in  Washington.  DC  on  June  6,  2003. 
James  J.  Ballough, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instnunent  Approach  Procedures, 
effective  at  0901  UTC  on  the  dates 
specified,  as  follows: 


.Effective  upon  publication 


KAILUA-KONA  

PLATTSBURGH  

PLATTSBURGH 

NORFOLK  

NORFOLK  ....„ 

NORFOLK 

NORFOLK  

NORFOLK  

NORFOLK  

NORFOLK  

NORFOLK  

NORFOLK 

NORFOLK  

STILLWATER  

DALLAS-FORT  WORTH 

DALLAS-FORT  WORTH 

DALLAS-FORT  WORTH 

DALLAS-FORT  WORTH 

DALLAS-FORT  WORTH 

DALLAS-FORT  WORTH 

MUSCATINE  

MUSCATINE  

MUSCATINE 

MUSCATINE  

NORFOLK  

CLARKSVILLE  


Airport 


KONA  INTL  AT  KEAHOLE  ... 

PLATTSBURGH  INTL 

PLATTSBURGH  INTL 

NORFOLK  INTL  

NORFOLK  INTL  

NORFOLK  INTL 

NORFOLK  INTL  

NORFOLK  INTL 

NORFOLK  INTL 

NORFOLK  INTL  

NORFOLK  INTL  

NORFOLK  INTL  

NORFOLK  INTL  

STILLWATER  REGIONAL  .. .. 
DALLAS-FORT  WORTH  INTL 

DALLAS-FORT  WORTH  INTL 

DALLAS-FORT  WORTH  INTL 

DALLAS-FORT  WORTH  INTL 

DALLAS-FORT  WORTH  INTL 

DALLAS-FORT  WORTH  INTL 

MUSCATINE  MUNI 

MUSCATINE  MUNI 

MUSCATINE  MUNI  

MUSCATINE  MUNI 

KARL  STEFAN  MEMORIAL  ... 
OUTLAW  FIELD   


PART  97— STANDARD  INSTRUIWENT 
APPROACH  PROCEDURES 

■  1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40106. 
40113,  40114,  40120,  44502,  44514,  44701, 
44719,  44721-44722. 

■  2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23, 97.25, 97.27, 97.29, 97.31, 97.33, 
and  97^.    [AMENDED] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS/DME,  MLS/ 
RNAV;  §  97.31  RADAR  SIAPs;  §  97.33 
RNAV  SIAPs;  and  §  97.35  COPTER 
SIAPs,  Identified  as  follows:  *   *   * 


FDC 
number 


3/3944 
3/3956 
3/3957 
3/3967 
3/3968 
3/3969 
3/3970 
3/3971 
3/3972 
3/3973 
3/3974 
3/3975 
3/3976 
3/4008 
3/4072 

3/4073 

3/4074 

3/4075 

3/4114 

3/4115 

3/4172 
3/4173 
3/4175 
3/4177 
3/4263 
3/4195 


Subject 


LOCRWY  17,  AMDT6A 
ILS  RWY  17,  AMDT  1A 
VOR/DME  RWY  35,  ORIG 
ILS  RWY  5,  AMDT  24D 
ILS  RWY  23,  AMDT  6D 
VOR/DME  RWY  5,  AMDT  4B 
VOR/DME  RWY  32,  AMDT  4C 
VOR  RWY  23,  AMDT  SB 
RNAV  (GPS)  RWY  23,  ORIG-A 
RNAV  (GPS)  RWY  14,  ORIG 
RNAV  (GPS)  RWY  32,  ORIG 
VOR/DME  RWY  14.  AMDT  2C 
NDB  RWY  5,  ORIG-e 
VOR/DME  RWY  35,  ORIG-B 
CONVERGING    ILS    RWY    17R. 
AMDT  7 

CONVERGING    ILS    RWY   35C, 
AMDT  5 

CONVERGING    ILS    RWY    35L, 
AMDT  2A 

CONVERGING    ILS    RWY    SSL, 
AMDT  1 

CONVERGING    ILS    RWY    13R, 
AMDT  5A 

CONVERGING    ILS    RWY    31 R, 
AMDT  6 

VOR  RWY  24,  ORIG 

VOR  RWY  6,  ORIG 

GPS  RWY  6,  ORIG 

GPS  RWY  24,  AMDT  2 

RNAV  (GPS)  RWY  13,  ORIG 

VOR  RWY  35,  AMDT  15D 
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(FR  Doc.  03-14990  Filed  6-13-03;  8:45  am] 
BILUNG  COOe  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  97 

[Dockat  No.  30372;  Amdt.  No.  3061] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SlAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occiuring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  This  rule  is  effective  June  16. 
2003.  The  complieuice  date  for  each 
SIAP  is  specified  in  the  amendatory 
provisions. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  16. 
2003. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591: 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located; 

3.  The  Flight  Inspection  Area  Office 
wliich  originated  the  SIAP;  or. 

4.  The  Office  of  Federal  Register.  800 
North  Capitol  Street.  NW..  Suite  700. 
Washington,  DC. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Inquiry  Center  (APA-200), 
FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 


2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-^20), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City. 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City;  OK.  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51.  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4.  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  nimiber  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  and  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
-  the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 


safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  Uian  30  days.  For  the 
remaining  SIAPs.  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instnmient  Procedures 
(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SIAPs  and  safety  in  air  commerce, 
I  find  that  notice  and  public  procedure 
before  adopting  these  SIAPs  are 
impracticable  and  contrary  to  the  public 
interest  and,  where  applicable,  that 
good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  part  97: 

Air  Traffic  Control.  Airports, 
Incorporation  by  reference,  and 
Navigation  (Air). 

Issued  in  Washington,  DC  on  )une  6.  2003. 
lames  ].  Ballough, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97)  is 
amended  by  establisl)ing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  UTC  on  the  dates 
specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

■  1 .  The  authority  citation  for  part  97 
continues  to  read  as  follows: 
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Authority:  49  U.S.C.  106(g),  40103,  40106, 
40113,  40114,  40120,  44502,  44514.  44701, 
44719.44721-44722. 

■  2.  Part  97  is  amended  to  read  as 
follows: 

§97.23,  §97.25,  §97.27,  §97.29,  §97.31, 
§97.33,  §97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS.  MLS,  MLS/DME. 
MLS/RNAV:  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs  identified  as  follows: 

Effective  July  10,  2003 

Cloverdale.  CA.  Cloverdale  Muni, 

RNAV  (GPS)  RWY  32,  Orig 
Chicago/ Aurora,  IL,  Aurora  Mini.  ILS 

RWY  9,  Amdt  2 
Hilton  Head  Island.  SC.  Hilton  Head. 

VOR/DME-A.  Amdt  10 
Hilton  Head  Island.  SC.  Hilton  Head, 

RNAV  (GPS)  RWY  3.  Orig 
Hilton  Head  Island,  SC,  Hilton  Head, 

RNAV  (GPS)  RWY  21.  Orig 
Hilton  Head  Island,  SC,  Hilton  Head, 

GPS  RWY  21.  Orig,  CANCELLED 
Hilton  Head  Island,  SC,  Hilton  Head, 

VOR/DME  RNAV  OR  GPS  RWY  3. 

Amdt  4B.  CANCELLED 
Hilton  Head  Island.  SC.  Hilton  Head, 

VOR/DME  RNAV  or  GPS  RWY  21, 

Amdt  4C,  CANCELLED 
Corpus  Christi,  TX,  Corpus  Christi  Intl. 

RNAV  (GPS)  RWY  13,  Orig 
Corpus  Christi.  TX.  Corpus  Christi  Intl. 

RNAV  (GPS)  RWY  17.  Orig 
Corpus  Christi.  TX,  Corpus  Christi  Intl, 

RNAV  (GPS)  RWY  35.  Orig 
Corpus  Christi,  TX,  Corpus  Christi  Intl. 

RNAV  (GPS)  RWY  3 1 ,  Orig 
Corpus  Christi,  TX.  Corpus  Christi  Intl. 

GPS  RWY  13,  Orig,  CANCELLED 
Corpus  Christi,  TX.  Corpus  Christi  Intl, 

GPS  RWY  17,  Orig,  CANCELLED 
Corpus  Christi,  TX.  Corpus  Christi  Intl, 

GPS  RWY  31,  Orig-A,  CANCELLED 
Corpus  Christi.  TX,  Corpus  Christi  Intl, 

GPS  RWY  35.  Orig-A,  Cancelled 
Rockport,  TX,  Aransas  County,  RNAV 

(GPS)  RWY  14.  Amdt  1 

Effective  A  ugust  07,  2003 

Chicago,  IL,  Chicago-O'Hare  Intl.  RNAV 

(GPS)  RWY  32L,  Amdt  1 
McKinney,  TX,  McKinney  Muni,  ILS 
^     RWY  17.  Amdt  2 
Madison,  WI.  Dane  County  Regional- 
Truax  Field,  VOR  RWY  32.  Orig 

Effective  September  04,  2003 

Vidalia.  GA.  Vidalia  Muni,  NDB  RWY 

24,  Amdt  3 
Vidalia,  GA,  Vidalia  Muni,  LOC  RWY 

24.  Amdt  3 


Bardstown,  KY,  Samuels  Field,  VOR/ 

DME-A,  Orig 
Bardstown.  KY,  Samuels  Field,  VOR/ 

DME  RWY  2,  Amdt  3A,. CANCELLED 
Corvallis.  OR.  Corvallis  Muni.  NDB 

RWY  17.  Amdt  2 
Florence.  SC,  Florence  Regional,  VOR  or 
TACAN-A,  Amdt  5 
The  FAA  published  the  following 
procedures  in  Docket  No.  30369;  Amdt. 
No.  3059  to  Part  97  of  the  Federal 
Aviation  Regulations  (Vol.  68.  FR  No. 
105.  page  32634;  dated  Monday.  June  2. 
2003)  under  sections  97.23  and  97.33 
effective  July  10.  2003  are  hereby 
rescinded: 
Window  Rock,  AZ,  Window  Rock.  VOR/ 

DME-A.  Orig-C 
Window  Rock,  AZ.  Window  Rock. 

RNAV  (GPS)-B,  Orig 
Window  Rock,  AZ.  Window  Rock. 

RNAV  (GPS)  RWY  2.  Orig 
Window  Rock.  AZ.  Window  Rock,  VOR/ 
DME  RNAV  OR  GPS  RWY  2,  Amdt 
lA.  CANCELLED 
The  FAA  published  the  following 
procedures  in  Docket  No.  30365;  Amdt. 
No.  3055  to  Part  97  of  the  Federal 
Aviation  Regulations  (Vol.  68.  FR  No. 
87,  Page  23891;  dated  Tuesday,  May  6, 
2003)  under  sections  97.23  and  97.33 
effective  July  10,  2003  are  hereby 
rescinded: 

Mitchellville,  MD,  Freeway.  VOR  RWY 

36,  Orig-B 
Mitchellville,  MD.  Freeway,  RNAV 

(GPS)  RWY  18.  Orig 
Mitchellville,  MD,  Freeway,  RNAV 

(GPS)  RWY  36,  Orig 

The  FAA  published  the  following 
procedm^s  in  Docket  No.  30369;  Amdt. 
No.  3059  to  Part  97  of  the  Federal 
Aviation  Regulations  (Vol.  68,  FR  No. 
105.  Page  32635;  dated  Monday.  June  2. 
2003)  under  sections  97.23;  97.29  and 
97.33  effective  July  10,  2003  which  are 
hereby  corrected  to  read  as  follows: 
Pedricktown.  NJ.  Spitfire  Aerodrome. 

RNAV  (GPS)  RWY  7,  Orig 
Pedricktown,  NJ,  Spitfire  Aerodrome, 

RNAV  (GPS)  RWY  25,  Orig 
Providence,  RI,  Theodore  Francis  Green 

State,  VOR/DME  RWY  23,  Amdt  6E 
Providence.  RI,  Theodore  Francis  Green 

State,  ILS  RWY  5,  Amdt  18 
Providence,  RI.  Theodore  Francis  Green 

State,  ILS  RWY  23,  Amdt  5 
Providence.  RI.  Theodore  Francis  Green 

State.  RNAV  (GPS)  Y  RWY  5.  Orig 
Providence.  RI,  Theodore  Francis  Green 

State,  RNAV  (GPS)  Z  RWY  5.  Orig 
Providence,  RI,  Theodore  Francis  Green 

State,  RNAV  (GPS)  RWY  23,  Orig 

The  FAA  published  the  following 
procedures  in  Docket  No.  30369;  Amdt. 
No.  3059  to  Part  97  of  the  Federal 
Aviation  Regulations  (Vol.  68.  FR  No. 


105,  Page  13622;  dated  Monday  June  2, 
2003)  under  section  97.33  effective  July 
10,  2003  which  are  hereby  rescinded: 
The  procedures  published  on  May  15, 
2003  remain  in  effect. 
Babelthuap  Island,  PS,  Babelthuap/ 
Koror,  RNAV  (GPS)  RWY  9,  Orig 
Babelthuap  Island,  PS,  Babelthuap/ 
Koror.  RNAV  (GPS)RWY  27.  Orig 
Babelthuap  Island.  PW.  Babelthuap/ 
Koror,  GPS  RWY  9.  AMDT  IB 
(CANCELLED) 
Babelthuap  Island,  PW,  Babelthuap/ 
Koror,  GPS  RWY  27.  AMDT  IB 
(CANCELLED) 

The  FAA  published  the  following 
procedures  in  Docket  No.  30369;  Amdt. 
No.  3059  to  Part  97  of  the  Federal 
Aviation  Regulations  (Vol.  68,  FR  No. 
105,  Page  32635;  dated  Monday,  June  2, 
2003)  under  sections  97.23;  97.29  and 
97.33  effective  July  10,  2003  which  are 
hereby  corrected  to  read  as  follows: 
Durant,  OK,  Eaker  Field,  VOR/DME 

RWY  35,  Orig 
Durant,  OK,  Eaker  Field,  NDB  RWY  35, 
Amdt  6 

The  FAA  published  the  following 
procedures  in  Docket  No.  30365;  Amdt. 
No.  3055  to  Part  97  of  the  Federal 
Aviation  Regulations  (Vol.  68,  FR  No. 
87,  Page  23891;  dated  Tuesday.  May  6, 
2003)  under  sections  97.23;  97.25; 
97.29;  97.31;  97.33  and  97.35  listed  with 
an  effective  date  of  June  12,  2003  which 
are  hereby  corrected  to  be  effective  on 
July  10.  2003: 
Payson,  AZ.  Payson.  RNAV  (GPS)-A, 

Amdt  1 
Chino.  CA,  Chino.  ILS  RWY  26R,  Amdt 

6 
hiyokern.  CA,  hiyokern,  RNAV  (GPS)  Y 

RWY  02,  Orig 
Inyokern,  CA.  Inyokern,  RNAV  (GPS)  Z 

RWY  02,  Orig 
Hayden,  CO,  Yampa  Valley,  RNAV 

(GPS)  Z  RWY  10.  Orig 
Hayden.  CO,  Yampa  Vallev.  RNAV 

(GPS)  Y  RWY  10,  Orig 
Hayden,  CO,  Yampa  Valley,  RNAV 

(GPS)RWY  28,  Orig 
Hayden;  CO.  Yampa  Valley.  GPS  C, 

Orig.  CANCELLED 
Hayden,  CO.  Yampa  Valley,  GPS  D, 

Orig.  CANCELLED 
Lamar,  CO,  Lamar  Muni.  RNAV  (GPS) 

RWY  8,  Orig 
Lamar.  CO,  Lamar  Muni,  RNAV  (GPS) 

RWY  18,  Orig 
Lamar,  CO,  Lamar  Muni,  RNAV  (GPS) 

RWY  26,  Orig 
Lamar,  CO,  Lamar  Muni,  RNAV  (GPS) 

RWY  36,  Orig 
Lamar.  CO.  Lamar  Muni,  GPS  RWY  18. 

Orig-A,  CANCELLED 
Lamar,  CO.  Lamar  Muni.  GPS  RWY  36, 

Amdt  lA,  CANCELLED 
Zephyrhills,  FL,  Zephyrhills  Muni.  NDB 
RWY  18.  Orig 
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Zephyrhills,  FL.  Zephyrhills  Muni,  NDB 

RWY  22.  Orig 
Zephyrhills,  FL,  Zephyrhills  Muni,  NDB 

RWY  36,  Orig 
Rochelle,  IL,  Rochelle  Muni  Airport- 

Koritz  Field.  VOR-A.  Amdt  8 
Rochelle,  IL,  Rochelle  Muni  Airport- 

Koritz  Field,  RNAV  (GPS)  RWY  7. 

Orig 
Rochelle,  IL,  Rochelle  Muni  Airport- 

Koritz  Field.  RNAV  (GPS)  RWY  25. 

Orig 
Rayville.  LA.  John  H.  Hooks  Jr 

Memorial.  RNAV  (GPS)  RWY  36,  Orig 
Rayville.  LA.  John  H.  Hooks  Jr 

Memorial,  GPS  RWY  36,  Orig. 

CANCELLED 
Mitchellville.  MD,  Freeway.  VOR  RWY 

36.  Orig-B 
Mitchellville.  MD.  Freeway,  RNAV 

(GPS)  RWY  18,  Orig 
Mitchellville,  MD,  Freeway,  RNAV 

(GPS)  RWY  36.  Orig 
Ridgely,  MD.  Ridgely  Airpark.  RNAV 

(GPS)  RWY  12.  Orig 
Ridgely.  MD.  Ridgely  Airpark,  RNAV 

(GSP)  RWY  30.  Orig 
Bay  City.  Ml.  James  Clements  Muni. 

VOR-A,  Amdt  12 
Cavalier,  ND,  Cavalier  Muni.  RNAV 

(GPS)  RWY  34.  Orig 
Fairmont.  NE.  Fairmont  State  Airfield. 

NDB  RWY  17.  Amdt  1 
Fairmont,  NE.  Fairmont  State  Airfield, 

NDB  RWY  35,  Amdt  2 
Fairmont,  NE,  Fairmont  State  Airfield, 

GPS  RWY  35,  Orig,  CANCELLED 
Fairmont,  NE,  Fairmont  State  Airfield, 

RNAV  (GPS)  RWY  17,  Orig 
Fairmont,  NE,  Fairmont  State  Airfield, 

RNAV  (GPS)  RWY  35,  Orig 
West  Milford,  NJ,  Greenwood  Lake, 

RNAV  (GPS)  RWY  6,  Orig 
West  Milford,  NJ,  Greenwood  Lake,  GPS 

RWY  6,  Orig,  CANCELLED 
Lake  Placid,  NY.  Lake  Placid.  RNAV 

(GPS)  RWY  14.  Orig 
Lake  Placid.  NY.  Uke  Placid.  RNAV 

(GPS>-A.  Orig 
Ticonderoga.  NY,  Ticonderoga  Muni, 

RNAV  (GPS)  RWY  2,  Orig 
Ticonderoga,  NY,  Ticonderoga  Muni, 

RNAV  (GPS)  RWY  20.  Orig 
Ticonderoga.  NY.  Ticonderoga  Muni, 

GPS  RWY  2.  Orig.  CANCELLED 
Ticonderoga,  NY,  Ticonderoga  Muni, 

GPS  RWY  20.  Orig.  CANCELLED 
West  Union.  OH.  Alexander  Salamon, 

NDG  RWY  23.  Amdt  4 
West  Union.  OH.  Alexander  Salamon, 

RNAV  (GPS)  RWY  5,  Qrig 
West  Union,  OH,  Alexander  Salamon, 

RNAV  (GPS)  RWY  23,  Orig 
Fayetteville,  TN,  Fayetteville  Mimi,  SDF 

RWY  20,  Amdt  3 
Fayetteville,  TN,  Fayetteville  Muni, 

NDB  RWY  20.  Amdt  4 
Brenham,  TX,  Brenham  Muni,  RNAV 

(GPS)  RWY  16;  Orig 


Brenham.  TX.  Brenham  Muni.  RNAV 

(GPS)  RWY  34.  Orig 
Brenham.  TX.  Brenham  Muni.  GPS 

RWY  16.  Orig-A,  CANCELLED 
Brenham,  TX,  Brenham  Muni,  GPS 

RWY  34,  Orig-A,  CANCELLED 
Rockport,  TX,  Aransas  County,  RNAV 

(GPS)  RWY  14.  Amdt  1 
Rocksprings.  TX.  Edwards  County.  VOR 

RWY  14.  Amdt  4 
Rocksprings.  TX.  Edwards  County, 

RNAV  (GPS)  RWY  14.  Orig 
Richmond/ Ashland.  VA.  Hanover 

County  Muni.  VOR  RWY  16,  Amdt  2 

(FR  D6c.  03-14991  Filed  6-13-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-1118;  MM  Docket  No.  01-143;  RM- 
10153] 

Radio  Broadcasting  Services;  Fistiers, 
Indianapolis  and  Noblesville,  IN 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  at  the  request 
of  INDY  UCO,  Inc.,  licensee  of  Stations 
WGRL(FM),  Noblesville,  Indiana,  and 
WGLD(FM),  Lidianapolis,  Indiana, 
reallots  Channel  230A  fi-om  Noblesville, 
Indiana,  to  Fishers.  Indiana,  as  the 
community's  first  local  transmission 
service,  and  modifies  Station 
WGRL(FM)'s  license  to  reflect  the 
change  of  community.  It  also  reallots 
Channel  283B  from  Indianapolis  to 
Noblesville,  Indiana,  to  retain  the 
community's  first  local  transmission 
service  and  modifies  Station 
WGLD(FM)'s  license  to  reflect  the 
change  of  community.  An  amendment 
filed  by  petitioner  requesting  an 
alternate  site  for  Channel  2  30 A  at 
Fishers  that  would  be  short-spaced  to 
Station  WQKC(FM)  at  Seymour,  also 
proposing  to  substitute  Channel  230A 
for  229B  at  Seymour,  reallot  Chaiuiel 
230A  from  Seymour  to  Sellersburg, 
Indiana,  and  modify  Station  WQKC's 
license  to  reflect  the  change  of 
community,  is  dismissed  and 
considered  in  a  new  docket 
simultaneously.  Channel  230A  is 
reallotted  from  Noblesville  to  Fishers  at 
Station  WGRL(FM)'s  licensed  site  7.1 
kilometers  (4.4  miles)  north  of  the 
community  at  coordinates  40-00-55  NL, 
and  85-58-58  WL.  Channel  283B  is 
reallotted  from  Indianapolis  to 
Noblesville  at  WGLD(FM)'s  licensed  site 
26.9  kilometers  (16.7  miles)  southwest 


of  the  community  at  coordinates  39-50- 
25  NL  and  86-10-34  WL. 
DATES:  Effective  July  14,  2003. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  M.  McCauley,  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MB  Docket  No.  01-143, 
adopted  May  28,  2003,  and  released 
May  30,  2003.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Information  Center  at  Portals  II,  CY- 
A257,  445  Twelfth  Street,  SW., 
Washington,  DC.  This  document  may 
also  be  purchased  from  the 
Commission's  duplicating  contractors, 
Qualex  International,  Portals  II.  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  or  via  e-mail 
qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

■  Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336. 

$73,202    [Amended] 

■  2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Indiana,  is  amended 
by  adding  Fishers,  Channel  230A,  by 
removing  Channel  283B  at  Indianapolis, 
and  by  removing  Chaimel  230A  and 
adding  Channel  283B  at  Noblesville. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 

Bureau. 

[FR  Doc.  03-15071  Filed  &-13-03:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-1845;  MM  Docket  No.  01-78;  RM- 
10M0] 

Radio  Broadcasting  Sarvlcas;  Bosqua 
Fanns  and  Grants,  NM 

AGENCY:  Federal  Communications 
Commission. 
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ACTION:  Final  rule. 


SUMMARY:  The  Commission,  at  the 
request  of  Educational  Media 
Foundation,  downgrades  Channel 
288C1  to  Channel  288C2  at  Grants, 
reallots  Channel  288C2  from  Grants  to 
Bosque  Farms,  New  Mexico,  and 
modifies  Station  KQLV(FM)'s  license 
accordingly.  We  also  allot  Channel 
244C3  at  Grant,  New  Mexico,  as  the 
community's  third  local  FM 
transmission  service.  Channel  can  be 
reallotted  to  Bosque  Farms  in 
compliance  with  the  Commission 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
12.3  kilometers  (7.6  miles)  southwest  to 
accommodate  petitioner's  requested 
site.  The  coordinates  for  Channel  288C2 
at  Bosque  Farms  are  34-47-55  North 
Latitude  and  106-^8-59  West 
Longitude.  Likewise,  Channel  244C3 
can  be  allotted  to  Grants  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  Channel  244C3  at  Grants 
are  35-09-08  North  Latitude  and  107- 
50-33  West  Longitude.  See  66  FR 
178844,  April  4,  2001.  At  the  request  of 
Christian  Country  Network,  Inc..  we 
dismiss  its  counterproposal. 
DATES:  Effective  July  14.  2003.  A  filing 
window  for  Channel  244C3  at  Grants. 
New  Mexico,  will  not  be  opened  at  this 
time.  Instead,  the  issue  of  opening  this 
allotment  for  auction  will  be  addressed 
by  the  Commission  in  a  subsequent 
Order. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  01-78, 
adopted  May  28.  2003.  and  released* 
May  30.  2003.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center  (Room  CY-A257). 
445  12th  Street.  SW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor,  Qualex 
International,  Portals  II.  445  12th  Street. 
SW..  Room  CY-B402.  Washington,  DC 
20054. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 


Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

■  Part  73  of  title  47  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1 .  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  54,  303,  334,  336. 
§73.202    [Amended] 

■  2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  New  Mexico,  is 
amended  by  adding  Channel  288C2  at 
Bosque  Farms,  by  removing  Channel 
288C1  at  Grants,  and  by  adding  Channel 
244C3  at  Grants. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 
Bureau. 

[FR  Doc.  03-15069  Filed  6-13-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-1844;  MB  Docket  No.  03-52,  RM- 
10657;  MB  Docket  No.  03-53,  RM-10658; 
MB  Docket  No.  03-54,  RM-10659] 

Radio  Broadcasting  Services;  Dalhart, 
Kermit,  and  Leakey,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  grants  three 
proposals  that  allot  new  channels  to 
Dalhart,  Kermit,  and  Leakey,  Texas.  The 
Audio  Division,  at  the  request  of  Linda 
Crawford,  allots  Channel  261C  at 
Dalhart,  Texas,  as  the  community's 
second  FM  commercial  aural 
transmission  service.  See  68  FR  12024, 
March  13,  2003.  Channel  261C  can  be 
allotted  to  Dalhart  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  38.6  kilometers  (24  miles) 
northwest  to  avoid  a  short-spacing  to 
the  license  site  of  Station  KOMX, 
Channel  262C2,  Pampa,  Texas.  The 
reference  coordinates  for  Channel  261C 
at  Dalhart  are  36-14-36  North  Latitude 
and  102-52-36  West  Longitude.  Filing 


windows  for  Channel  261C  at  Dalhart, 
Texas,  Channel  229A  at  Kermit,  Texas, 
and  Channel  25 7 A  at  Leakey,  Texas, 
will  not  be  opened  at  this  time.  Instead, 
the  issue  of  opening  a  filing  window  for 
these  channels  will  be  addressed  by  the 
Commission  in  a  subsequent  order.  See 
SUPPt^MENTARY  INFORMATION,  infia. 
DATES:  Effective  July  14,  2003. 
ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street,  SW., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rolanda  F.  Smith,  Media  Bureau.  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  Nos. 
03-52,  03-53,  03-54,  adopted  May  28, 
2003,  and  released  May  30,  2003.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  regular  business  hours  at  the 
FCC's  Reference  Information  Center, 
Portals  II,  445  Twelfth  Street,  SW., 
Room  CY-A257,  Washington,  DC  20554. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  hitemational.  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402. 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

The  Audio  Division,  at  the  request  of 
Al  Boyd,  allots  Channel  229A  at  Kermit, 
Texas,  as  the  community's  second  FM 
commercial  aural  transmission  service. 
See  68  FR  12024,  March  13,  2003. 
Channel  229A  can  be  allotted  to  Kermit 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  at  city  reference 
coordinates.  The  reference  coordinates 
for  Channel  229A  at  Kermit  are  31-51-  , 
27  North  Latitude  and  103-05-32  West 
Longitude.  Although  concurrence  has 
been  requested  for  Channel  229A  at- 
Kermit,  notification  has  not  been 
received.  If  a  construction  permit  is 
granted  prior  to  the  receipt  of  formal 
concurrence  in  the  allotment  by  the 
Mexican  Government,  the  construction 
permit  will  include  the  following 
condition:  "Operation  with  the  facilities 
specified  for  Kermit  herein  is  subject  to 
modification,  suspension  or, 
termination  without  right  to'^hearing,  if 
found  by  the  Commission  to  be 
necessary  in  order  to  conform  to  the 
1992  USA-Mexico  FM  Broadcast 
Agreement." 

The  Audio  Division,  at  the  request  of 
Katherine  Pyeatt,  allots  Channel  257A  at 
Leakey,  Texas,  as  the  community's  fifth 
local  aural  transmission  service.  See  68 
FR  12024,  March  13,  2003.  Channel 
25 7A  can  be  allotted  to  Leakey  in 
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compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
11.4  kilometers  (7.1  miles)  west  of 
Leakey,  Texas.  The  reference 
coordinates  for  Channel  257A  at  Leakey 
are  29-44-41  North  Latitude  and  99- 
52-40  West  Longitude.  Although 
concurrence  has  been  requested  for 
Channel  25 7 A  at  Leakey,  notiHcation 
has  not  been  received.  If  a  construction 
permit  is  granted  prior  to  the  receipt  of 
formal  concurrence  in  the  allotment  by 
the  Mexican  Government,  the 
construction  permit  will  include  the 
following  condition:  "Operation  with 
the  facilities  specified  for  Leakey  herein 
is  subject  to  modification,  suspension 
or,  termination  without  right  to  hearing, 
if  found  by  the  Commission  to  be 
necessary  in  order  to  conform  to  the 
1992  USA-Mexico  FM  Broadcast 
Agreement." 

List  of  Subfects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

■  Accordingly,  for  the  reasons  set  out  in 
the  preamble,  47  CFR  Part  73  is  amended 
as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 


transmission  service.  See  68  FR  7964, 
February  19,  2003.  Channel  270C3  can 
be  allotted  to  Port  St.  Joe  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  2.2  kilometers(1.4  miles) 
south  to  avoid  short-spacing  to  the 
application  site  of  Station  WWAV, 
Channel  271C2,  Santa  Rosa,  Florida  and 
the  license  Site  of  Station  WBGE, 
Channel  270A,  Bainbridge,  Georgia.  The 
reference  coordinates  for  Channel  270C3 
at  Port  St.  Joe  are  29-47-45  North 
Latitude  and  85-17-27  West  Longitude. 
In  response  to  a  counterproposal  filed 
by  Richard  L.  Plessinger,  Sr.,  the  Audio 
Division  allots  Channel  283A  to 
Eastpoint,  FL,  as  that  community's  first 
local  aural  transmission  service.     . 
Channel  283A  can  be  allotted  to 
Eastpoint  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  at  city 
reference  coordinates.  The  reference 
coordinates  for  Channel  283A  at 
Eastpoint  are  29-44-11  North  Latitude 
and  84-52-42  West  Longitude.  Filing 
windows  for  Channel  270C3  at  Port  St. 
Joe,  FL  and  Channel  283A  at  Eastpoint, 
FL,  will  not  be  opened  at  this  time. 
Instead,  the  issue  of  opening  a  filing 
window  for  these  channels  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 


Authority:  47  U.S.C.  154.  303.  334  and  336.     DATES:  Effective  July  14,  2003. 


173.202    [Amendad] 

■  2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Channel  261C  at  Dalhart;  by 
adding  Channel  229A  at  Kermit;  and  by 
adding  Channel  25  7 A  at  Leakey. 

Federal  Communication.s  Commission. 

|ohn  A.  Karousos, 

Assistant  Chief.  Audio  Division.  Media 

Bureau. 

(FR  Doc.  03-15068  Filed  6-13-03;  8:45  am] 

BILUNO  CODE  S712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-1843;  MB  Docket  No.  03-21,  RM- 
10632,  RM-10696] 

Radio  Broadcasting  Services; 
Eastpoint  and  Port  St.  Joe,  FL 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Audio  Division,  at  the 
request  of  Moira  L.  Ritch,  allots  Channel 
270C3  to  Port  St.  Joe.  FL,  as  the 
community's  second  local  FM 


ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street,  SW., 
Washington,  DC.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rolanda  F.  Smith,  Media  Bureau.  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MB  Docket  No.  03-21 . 
adopted  May  28.  2003,  and  released 
May  30.  2003.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  regular 
business  hours  at  the  FCC's  Reference 
Information  Center,  Portals  II,  445 
Twelfth  Street,  SW.,  Room  CY-A257, 
Washington.  DC  20554.  The  complete 
text  of  this  decision  may  also  be 
purchased  horn  the  Commission's 
duplicating  contractor,  Qualex 
International.  Portals  II.  445  12th  Street. 
SW..  Room  CY-B402.  Washington.  DC, 
20554.  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qualexint@aol.com. 

List  of  Subfects  in  47  CFR  Part  73 

Radio.  Radio  broadcasting. 

Accordingly,  for  the  reasons  set  out  in 
the  preamble,  47  CFR  Part  73  is 
amended  as  follows: 


PART  73— RADIO  BROADCAST 
SERVICES 

■  1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336. 

§73.202    [Amended] 

■  2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Florjda,  is  amended  by 
adding  Eastpoint.  Channel  283A  and  by 
adding  Channel  270C3  at  Port  St.  Joe. 

Federal  Communications  Cummission. 

John  A.  Karousos, 

Assistant  Chief.  Audio  Division.  Media 

Bureau. 

|FR  Doc.  0,3-15067  iled  6-13-03:  8:45  am) 

BU.UNG  COOE  671 2-01 -P 


DEPARTMENT  OF  TRANSPQRTATION 
Office  of  ttte  Secretary 
49  CFR  Part  26 

(Docket  OST-2000-7639  &  OST-2000-7640] 
RIN  2105-AC89 

Participation  by  Disadvantaged 
Business  Enterprises  in  Department  of 
Transportation  Financial  Assistance 
Programs 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Final  rule. 

summary:  This  final  rule  revises  the 
Department  of  Transportation's  (DOT  or 
Department)  regulations  for  its 
Disadvantaged  Business  Enterprise 
(DBE)  program.  It  makes  several  changes 
to  the  DBE  program,  concerning  such 
subjects  as  uniform  application  and 
reporting  forms;  implementing  a 
memorandum  of  understanding  (MOU) 
with  the  Small  Business  Administration 
(SBA);  substantive  amendments  to 
provisions  concerning  personal  net 
worth,  retainage,  size  standard,  proof  of  . 
ethnicity,  confidentiality,  proof  of 
economic  disadvantage,  DBE  credit  for 
trucking  firms,  and  eligibility  of  firms 
owned  by  Alaska  Native  Corporations 
(ANCs);  and  clarifications  concerning 
multi-year  project  goals  and  the  use  of 
the  new  North  American  Industrial 
Classification  System  ("NAICS").  In 
addition,  this  document  addresses 
comments  received  in  response  to  both 
an  interim  final  rule  (IFR)  issued  in 
November  2000  and  a  notice  of 
proposed  rulemaking  (NPRM)  issued  in 
May  2001  (RIN  2105-AC88). 
DATES:  This  final  rule  is  effective  Jidy 
16.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Ashby.  Deputy  Assistant 
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General  Counsel  for  Regulation  and 
Enforcement,  Department  of 
Transportation.  400  7th  Street,  SW.,    - 
Room  10424,  Washington,  DC  20590, 
phone  numbers  (202)  366-9310  (voice). 
(202)  366-9313  (fax).  (202)  755-7687 
(TDD),  bob.ashby@ost.dot.gov  (e-mail). 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access:  An  electronic  copy 
of  this  document  may  be  downloaded 
by  using  a  computer,  modem,  and 
suitable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Group  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Office  of  the  Federal  Register's 
home  page  at:  http://www.nara.gov/ 
fedreg  and  the  Government  Printing 
Office's  database  at:  http:// 
www.access.gpo.gov/nara.  You  can  also 
view  and  download  this  document  by 
going  to  the  web  page  of  the 
Department's  Docket  Management 
System  at:  http://dms.dot.gov/.  On  that 
page,  click  on  "search."  On  the  next 
page,  type  in  the  four-digit  docket 
number  shown  on  the  first  page  of  this 
document.  Then  click  on  "search." 

Background 

On  February  2,  1999,  the  Department 
published  a  final  rule  revising  its 
Disadvantaged  Business  Enterprise 
(DBE)  program.  The  new  regulations  (49 
CFR  part  26)  replaced  49  CFR  part  23, 
except  for  the  airport  concessions 
regulations.  Airport  concessions  are 
being  discussed  in  a  separate  rule.  The 
NPRM  on  airport  concessions  was 
issued  December  12,  2002  (67  FR 
76327).  Its  final  rule  is  pending.  In 
drafting  the  1999  final  rule,  the 
Department  considered  many  sources, 
including  the  results  of  a  government- 
wide  review  of  affirmative  action 
programs,  requirements  set  forth  in  the 
Supreme  Court's  decision  in  Adarand  v. 
Pena  (515  U.S.  200  (1995)),  extensive 
Congressional  debate  during  the 
reauthorization  of  the  DBE  program,  and 
over  900  comments.  Because  of  the 
enormity  of  the  1999  revisions,  there 
were  several  requirements,  such  as  the 
establishment  of  a  uniform  certification 
form,  that  were  reserved  for  a  later  date. 
Additionally,  after  administering  the 
program  since  1999  it  is  evident  that 
clarification  of  some  provisions  and 
revisions  to  other  provisions  would  be 
useful. 

L  Interim  Final  Rule  Regarding 
Threshold  Requirements  and  Other 
Changes 

The  Department  published  an  IFR  in 
the  Federal  Register  on  November  15, 
2000  (65  FR  68949).  The  IFR  addressed 
threshold  requirements  for  Federal 
Transit  Administration  recipients  and 


Federal  Aviation  Administration 
recipients  to  establish  DBE  programs 
and  submit  overall  goals.  In  addition, 
the  IFR  corrected  and  clarified 
misleading  language  in  49  CFR  part  26. 
The  IFR  also  provided  examples  of  ways 
to  collect  information  required  for 
bidders  lists,  and  clarified  that  in  order 
to  verily  whether  a  DBE  firm  actually 
performed  the  work  they  were 
committed  to.  both  commitments  and 
attainments  must  be  tracked  and 
reported.  Finally,  the  IFR  corrected 
potentially  misleading  language 
regarding  evidence  that  must  be 
considered  when  setting  overall  goals. 
The  Department  received  only  four 
comments  on  this  IFR  that  are  addressed 
below. 

A.  Substantive  Changes 

DBE  Programs 

Section  26.21(a)(2)  of  the  rule  states 
that  Federal  Transit  Administration 
(FTA)  recipients  who  receive  $250,000 
or  more  in  a  fiscal  year  in  various  forms 
of  FTA  assistance  must  have  a  DBE 
program.  Similarly,  subsection  (a)(3) 
requires  Federal  Aviation 
Administration  (FAA)  recipients  who 
receive  grants  of  $250,000  or  more  in  a 
fiscal  year  for  airport  planning  and 
development  to  have  a  DBE  program. 
The  IFR  changed  the  threshold  to 
$250,000  in  contracting  opportimities. 
The  change  requires  FTA  recipients 
who  project  awarding  more  than 
$250,000  in  prime  contracts  in  a  Federal 
fiscal  year  from  FTA  assistance  to  have' 
a  DBE  program.  Similarly,  FAA 
recipients  who  project  awarding  more 
than  $250,000  in  prime  contracts  in  a 
fiscal  year  from  grants  for  airport 
planning  and  development  are  required 
to  submit  a  plan.  Prime  contracts 
include  contracts  for  goods  as  well  as 
contracts  for  services. 

The  Department  made  these  changes 
to  decrease  the  administrative  burden 
on  transit  authorities  and  small  airports. 
Many  of  these  transit  authorities  and 
small  airports  receive  more  than 
$250,000  in  FTA  or  FAA  funds,  but 
have  only  a  small  amount  of  funding 
available  for  actual  contracting 
opportunities.  For  example.  FAA  grants 
funding  for  land  acquisition  projects. 
While  many  of  these  grants  exceed 
$250,000,  the  value  of  contracting 
opportunities  covered  by  the  DBE 
program  [e.g.,  real  estate  appraisal  and 
survey)  frequently  is  well  below 
$250,000.  The  major  portion  of  grant 
funds  is  generally  for  the  land  purchase 
itself,  which  is  not  a  "DOT-assisted 
contract"  under  the  definition  of  §  26.5. 

We  only  received  two  comments  on 
this  provision,  both  supporting  the 


change.  It  was  suggested,  however,  that 
DOT  monitor  the  number  of  recipients 
and  Federal  contracts  affected  by  this 
change  to  ensure  that  the  purpose  of  the 
DBE  program  is  not  compromised.  We 
believe  that  this  change  will  only  affect 
a  small  number  of  our  recipients  and 
monitoring  the  way  in  which  recipients 
carry  out  provisions  of  the  rule  is  a 
normal  function  of  FTA  and  FAA. 

One  commenter  requested  that  we 
extend  the  $250,000  threshold  to  transit 
vehicle  manufacturers  (TVMs).  We  do 
not  believe  that  any  TVMs  would 
benefit  from  the  $250,000  threshold. 
The  cost  of  just  one  vehicle  would 
exceed  $250,000;  therefore,  any  change 
would  be  meaningless. 

Therefore,  we  are  adopting  the 
provisions  of  the  IFR  without  change. 
FTA  and  FAA  recipients  who 
reasonably  Anticipate  awarding 
$250,000  or  less  in  prime  contracts  in  a 
fiscal  year  are  not  required  to  submit  a 
DBE  plan.  This  change  affects  new 
recipients  or  recipients  who  do  not  have 
a  DBE  program.  The  rule  also  reduces 
burdens  on  recipients  who  already  have 
DBE  programs.  If  such  a  recipient 
anticipates  awarding  $250,000  or  less  in 
prime  contracts  it  does  not  have  to 
submit  a  DBE  overall  goal  for  that  year. 

Goal  Setting 

Section  26.45  requires  recipients  to 
submit  new  goals  on  August  1  of  each 
year.  The  IFR  revised  this  section  to 
exempt  FTA  or  FAA  recipients  with 
existing  DBE  programs  from  setting 
updated  overall  goals  when  they  do  not 
project  awarding  prime  contracts 
exceeding  $250,000  (excluding  vehicle 
transit  purchases)  in  the  year  in  which 
the  updated  goal  would  apply. 

Under  this  provision,  if^a  recipient  is 
administering  a  DBE  program,  but  is  an 
FAA  or  FTA  recipient  who  anticipates 
awarding  $250,000  or  less  in  prime 
contracts  in  a  Federal  fiscal  year,  the 
recipient  is  not  required  to  develop 
overall  goals  for  that  fiscal  year.  The 
recipient's  existing  DBE  program  must 
remain  in  effect,  however,  even  though 
they  are  not  required  to  develop  goals. 
For  example,  the  recipient  is  still 
required  to  perform*  certification 
functions  such  as  processing 
applications  and  obtaining  no-change 
affidavits.  If  the  recipient  expects  to 
award  prime  contracts  exceeding 
$250,000  in  the  following  fiscal  year,  it 
must  timely  publish  the  proposed  goal 
and  submit  the  goal  to  the  applicable 
DOT  Operating  Administration  by 
August  1.  Although  not  required,  a  FAA 
or  FTA  recipient  who  anticipates 
awarding  $250,000  or  less  in  prime 
contracts  may  submit  a  goal  for  that 
fiscal  year.  If  a  recipient  chooses  to 
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submit  a  goal,  however,  it  must  meet  all 
the  requirements  set  forth  in  §  26.45.  Of 
course,  all  recipients  must  still  seek  to 
meet  the  objectives  of  §  26.1  of  this  part. 
There  were  no  substantive  comments 
on  this  section:  therefore,  we  are  not 
making  any  changes  to  this  provision. 

B.  Technical  Changes 

Clarification  Concerning  Bidders  Lists 

Section  26.11(c)  requires  recipients  to 
create  and  maintain  a  bidders  list 
containing  information  about  DBE  and 
non-DBE  contractors  and  subcontractors 
who  seek  work  on  a  recipient's 
Federally-assisted  contracts.  The 
Department  had  received  a  number  of 
questions  regarding  the  appropriate 
method  to  collect  the  required 
information.  Recipients  had  also 
expressed  concern  with  collecting  the 
annual  gross  receipts  of  firms,  saying 
that  firms  sometimes  have  been 
reluctant  to  share  this  information. 

In  discussing  this  requirement  in  the 
DBE  final  rule,  the  Department 
recognized  the  difficulty  in  identifying 
subcontractors,  particularly  non-DBEs 
and  all  subcontractors  that  were 
unsuccessful  in  their  attempts  to  obtain 
contracts.  Consequently,  the  Department 
did  not  impose  any  procedural 
requirements  for  how  the  data  are 
collected.  The  Department  still  believes 
that  a  recipient's  data  collection  process 
should  remain  flexible.  The  IFR 
amended  §  26.11(c)  to  emphasize  the 
purpose  of  the  bidders  list  and  provide 
examples  of  ways  in  which  recipients 
may  choose  to  collect  ihe  required  data. 

The  IFR  amended  §26. 11  (c)(1)  to  state 
that  the  purpose  of  maintaining  a 
bidders  list  is  to  provide  the  most 
accurate  data  possible  about  the 
universe  of  DBE  and  non-DBE 
contractors  and  subcontractors  who  seek 
to  perform  work  under  a  recipient's 
Federally-assisted  contracts  for  use  in 
setting  overall  goals.  The  IFR  also  added 
language  stating  that  a  recipient  may 
collect  the  required  data  from  all 
bidders,  before  or  after  the  bid  due  date. 
They  may  also  choose  to  conduct  a 
survey  that  will  result  in  a  statistically 
sound  estimate  of  the  universe 
comprised  of  DBE  and  non-DBE 
contractors  and  subcontractors  who  seek 
to  perform  work  under  the  recipient's 
Federally-assisted  contracts. 
Additionally,  we  clarified  that  the  data 
need  not  come  from  the  same  source. 
For  example,  a  recipient  may  collect 
name  and  address  information  from  all 
bidders  while  conducting  a  survey  with 
respect  to  age  and  gross  receipts 
information.  The  Department  continues 
to  believe  that  the  approach  should 
remain  flexible  so  that  recipients  can 


choose  the  least  burdensome  and 
intrusive  method. 

With  regard  to  a  firm's  annual  gross 
receipts,  the  IFR  amended  the  language' 
in  §  26.11(c)  to  clarify  that  recipients  are 
not  required  to  collect  exact  dollar 
figures  from  the  bidders.  Recipients  may 
ask  a  firm  to  indicate  into  what  gross 
receipts  bracket  they  fit  (e.g.,  less  than 
$500,000;  $500,000-51  million;  $1-2 
million;  $2-5  million;  etc.)  rather  than 
requesting  an  exact  figure  from  the 
firms.  We  note  that  this  information  on 
the  financial  size  of  a  firm,  as  well  as 
information  collected  about  the  firm's 
age,  should  be  helpful  to  recipients  in 
formulating  narrowly  tailored  overall 
goals. 

.A  few  commenters  stated  that  they  do 
not  use  a  firm's  gross  receipts  or  a  firm's 
age  in  calculating  their  goals  and 
therefore  collecting  this  information 
should  be  optional.  We  believe  that  this 
information  is  a  valuable  way  to 
measure  the  relative  availability  of 
ready,  willing,  and  able  DBEs,  and  we 
encourage  recipients  to  utilize  this  in 
setting  their  goals.  Use  of  this 
information  will  help  recipients  to 
ensure  that  their  goal  setting  process  is 
narrowly  tailored.  However,  although 
this  information  is  not  required  in 
setting  goals,  it  is  information  that  the 
Department  is  asked  to  provide 
periodically  to  Congress.  Consequently, 
we  will  continue  to  require  recipients  to 
collect  a  firm's  gross  receipts  and  age  for 
DBE  and  non-DBE  contractors  and 
subcontractors  who  seek  to  work  on 
Federally-assisted  contracts.  This 
portion  of  the  IFR  is  also  being  retained 
without  change. 

Clarification  Concerning  Monitoring 
and  Counting  DBE  Participation 

Section  26.37(b)  requires  recipients  to 
have  a  mechanism  to  verify  that  the 
work  committed  to  DBEs  at  contract 
award  is  actually  performed  by  the 
DBEs.  The  language  in  the  final  rule 
states  that  recipients  must  provide  for  a 
running  tally  of  actual  DBE  attainments. 
The  preamble  to  the  rule  states,  "Under 
the  final  rule,  recipients  would  keep  a 
miming  tally  of  the  extent  to  which,  on 
each  contract,  performance  had  matched 
promises."  Verifying  whether  a  DBE 
actually  performed  the  work  they  were 
committed  to  necessarily  requires  the 
recipient  to  track  both  commitments 
and  attainments. 

The  IFR  reworded  the  language  in 
§  26.37(b)  to  state  that  a  recipient's  DBE 
program  must  include  a  monitoring  and 
enforcement  mechanism  to  ensure  that 
work  committed  to  DBEs  at  contract 
award  is  actually  performed  by  DBEs.  In 
addition,  it  added  a  new  paragraph  (c) 
to  clarify  that  a  recipient's  mechanism 


for  providing  a  running  tally  of  actual 
DBE  attainments  must  include  a  means 
of  comparing  the  attainments  to 
commitments.  It  also  clarified  that  both 
awards  or  commitments  and 
attainments  must  be  contained  in  a 
recipient's  reports  of  DBE  participation 
to  the  Department. 

The  few  coQunents  we  received  on 
this  section  questioned  whether 
commitments  and  attainments  could  be 
reported  together  in  a  meaningful  way 
without  being  misleading.  We  recognize 
that  in  many  instances  the  awards  and 
commitments  reported  will  not 
correspond  to  the  attainments  reported 
on  the  same  form.  For  example,  if  a 
contract  is  awarded  to  a  DBE  in  August 
2001,  the  award  would  be  reflected  in 
the  report  for  that  period,  but  the 
contract  likely  would  not  be  completed 
for  many  years.  Therefore,  the  actual 
achievements  section  in  that  report 
could  not  reflect  the  achievements  on 
that  contract.  The  Uniform  Reporting 
Form  in  Section  II  of  this  document 
contains  two  separate  sections  in  the 
form.  The  first  section  reflects  contracts 
awarded  or  committed  during  the 
reporting  period.  The  second  section 
reflects  actual  payments  on  contracts 
completed  during  the  reporting  period. 
It  is  essentially  a  "snap-shot"  of  a 
recipient's  progress  towards  the 
participation  of  DBEs  in  its  DBE 
program,  and  is  not  a  determinative 
factor  as  to  whether  or  not  DBE  goals  are 
being  met. 

V    One  commenter  requested  that  we 
provide  guidance  on  how  to  track  actual 
participation.  The  Department  believes 
that  a  recipient's  data  collection  process 
should  remain  flexible,  and  as  such  we 
are  reluctant  to  tell  recipients  how  to 
collect  the  information.  As  an  example, 
many  recipients  track  actual 
participation  by  obtaining  certified 
statements  from  the  prime  contractor 
and  then  verifying  the  information  with 
the  DBEs. 

The  IFR  also  deleted  and  revised 
repetitive  and  misleading  language. 
Section  26.37(b)  requires  the 
mechanism  providing  for  a  numing  tally 
of  actual  DBE  attainments  to  include  a 
provision  ensuring  that  the  DBE 
participation  is  credited  toward  overall 
or  contract  goals  only  when  payments 
actually  are  made  to  DBE  firms.  Because 
this  requirement  was  already  stated  in 
§  26.55(h),  we  have  removed  it  from 
§  26.37(b).  Furthermore,  we  believe  that 
the  wording  of  §  26.55(h)  was  confusing; 
therefore,  we  revised  it.  The  point  of  the 
revised  language  is  to  emphasize  that 
actual  payment  of  committed  funds  to 
DBEs  is  a  key  element  in  determining 
whether  a  prime  contractor  has  met  its 
contract  obligations. 
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Clarification  Concerning  Goal  Setting 

In  setting  overall  goals,  step  two 
requires  that  recipients  examine  all 
evidence  available  in  the  jurisdiction  to 
determine  what  adjustment,  if  any,  is 
needed  to  the  base  figure.  Section 
26.45(d)(1)  specifies  information  that 
must  be  considered  when  adjusting  the 
base  figure.  Section  26.45(d)(2)  lists 
additional  information  to  consider,  but 
uses  the  language  "you  may  also 
consider."  This  permissive  language 
may  be  misleading.  A  narrowly  tailored 
program  requires  that  all  relevant 
information  be  considered.  The  IFR 
clarified  that  if  the  information  is 
available,  then  it  must  be  considered. 
Therefore,  to  avoid  misleading  language, 
we  changed  the  wording  in  §  26.45(d)(2) 
to  read,  "If  available,  you  must  consider 
evidence  from  related  fields  that  affect 
the  opportunities  for  DBEs  to  form,  grow 
and  compete."  There  were  no  comments 
on  this  provision;  therefore,  we  are  not 
making  any  changes  to  this  provision. 

n.  Notice  of  Proposed  Rulemaking 
Regarding  Memorandum  of 
Understanding  With  the  Small  Business 
Administration,  Uniform  Forms,  and 
Other  Provisions 

There  are  three  different  matters 
addressed  in  this  section.  Part  A 
addresses  uniform  forms.  In  the  1999 
final  rule,  the  Department  stated  that  it 
would  develop  a  uniform  reporting  form 
and  a  standard  DOT  application  form 
for  DBE  eligibility.  The  Department  did 
not  want  to  delay  the  issuance  of  the 
1999  final  rule,  so  it  reserved  the  date 
on  which  the  uniform  form 
requirements  would  go  into  effect.  This 
document  addresses  both  of  these  forms. 
Part  B  addresses  the  implementation  of 
a  Memorandum  of  Understanding 
(MOU)  between  the  DOT  and  the  Small 
Business  Administration  (SBA).  The 
MOU  streamlines  certification 
procedures  for  participation  in  SBA's 
8(a)  Business  Development  (8(a)  BD) 
and  Small  Disadvantaged  Business 
(SDB)  programs  and  DOT's  DBE 
program.  Part  C  addresses  substantive 
changes  to  several  provisions  of  part  26, 
including  personal  net  worth,  retainage, 
proof  of  ethnicity,  confidentiality,  proof 
of  economic  disadvantage,  and  DBE 
credit  for  trucking  firms. 

A.  Forms 

Uniform  Reporting  Form 

In  the  February  1999  rule,  the 
Department  adopted  the  suggestion  of 
having  a  single,  uniform,  nationwide 
form  that  all  recipients  must  use  to 
report  to  the  DOT  its  awards  or 
commitments  and  payments.  We 
published  a  proposed  format  in  the 


NPRM.  We  received  over  eighty 
comments  concerning  the  format  and 
content  of  the  proposed  uniform 
reporting  form,  all  of  which  were 
considered  and  addressed  in  drafting 
the  final  form.  Several  versions  of  the 
form  were  generated  to  account  for  the 
various  comments  and  suggestions 
provided,  and  the  Department  believes 
that  the  final  form  compiles  the 
necessary  information  needed  by  the 
Department  to  safeguard  the  program's 
integrity  and  ensure  the  goals  of  the 
program  are  met.  The  Final  Form  and  its 
instructions  are  in  Appendix  B  of  this 
document. 

Many  commenters  made  suggestions 
about  the  format  and  style  of  the 
reporting  form.  The  basic  formatting 
remains  the  same  as  in  the  NPRM 
because  of  its  brevity  and  its  capacity  to 
capture  the  required  information  sought 
by  the  Department  in  a  single  page.  One 
particular  goal  was  to  minimize  the 
burden  on  recipients  in  compiling  the 
information,  as  well  as  reducing  the 
amount  of  paperwork  required.  Some 
terms  and  phrasing  used  in  the  form 
were  changed  to  be  consistent  with  that 
used  in  the  current  final  rule. 
The  Instructions  Sheet  that 
accompanies  the  reporting  form 
explains  more  fully  what  is  required  in 
each  field  on  the  form;  and  instructs 
recipients  on  how  to  derive  specific 
numbers  and  percentages  that  are 
required  to  be  provided.  It  is  essential 
that  recipients  completing  this  form 
consult  the  Instructions  Sheet. 

One  commenter  questioned  the 
distinction  between  race  conscious  and 
race  neutral  goals.  These  concepts  are 
explained  in  some  detail  in  part  26,  and 
this  rulemaking  does  not  change  any  of 
the  concepts  in  the  1999  final  rule  that 
established  part  26.  Another  commenter 
requested  clarification  as  to  the  category 
of  "Other"  in  the  ethnicity  breakdown 
portion  of  the  form.  Firms  may  qualify 
as  DBEs  on  a  case-by-case,  individual 
basis,  even  though  their  owners  are  not 
members  of  a  group  presumed  to  be 
disadvantaged  (e.g.,  a  firm  owned  by  a 
white  male  who  makes  an  individual 
showing  of  disadvantage).  The  "Other" 
category  would  be  used  to  report  this 
type  of  scenario.  We  also  added  new 
category  for  "Non-Minority  Women"  to 
the  final  form  to  account  for  women- 
owned  DBEs  participating  in  the 
program,  and  to  guard  against  the 
potential  for  double  counting  women- 
owned  DBEs  where  the  female  owner  is 
also  a  minority.  As  a  result,  the  category 
"Caucasian"  was  removed  from  the  final 
form. 

Many  commenters  were  concerned 
that  the  "Awards  or  Commitments  this 
Reporting  Period"  section  did  not  match 


up  with  the  later  section  on  "Actual 
Payments  on  Contracts  Completed  This 
Reporting  Period."  All  dollar  amounts 
are  to  reflect  only  the  Federal  share  of 
such  contracts.  "The  Department  realizes 
that  many  aweu-ds  or  commitments  last 
over  an  extended  period  of  time,  and 
therefore  will  be  likely  to  extend  over 
multiple  reporting  periods.  The 
Departments  intends  that  these  sections 
would  not  match  up  and  that  the 
respective  numbers  would  most  likely 
be  different. 

The  purpose  of  the  Actual  Payments 
section  is  to  capture  a  "snap  shot"  of  the 
present  reporting  period  as  concerns 
monies  actually  paid  to  DBEs,  as 
opposed  to  monies  that  are  only 
committed  or  awarded  to  DBEs  but  have 
not  necessarily  been  paid  yet.  This  data 
will  provide  a  more  accurate  pictiue  of 
the  level  of  DBE  participation  that  is 
completed  at  any  given  time.  The  new 
categories  added  to  these  sections  will 
depict  more  fully  the  level  of  DBE 
participation.  More  importantly,  it 
should  be  stressed  that  while  several 
conunenters  noted  that  the  tracking  of 
such  information  is  not  currently  done, 
it  is  crucial  that  recipients  maintain 
records  of  committed  DBE  goals  and 
actual  payments  by  contract  because 
this  data  allows  recipients  (and  the 
Department)  to  determine  the  recipient's 
actual  success  in  meeting  contract  and 
overall  DBE  goals.  Failure  to  track  such 
data  would  defeat  the  purpose  of  goal- 
setting  and  undermine  the  integrity  of 
the  program. 

We  received  twenty-eight  comments 
regarding  the  reporting  frequency.  The 
Department  currently  has  authority  to 
require  quarterly  reporting.  While  the 
FHWA  and  the  FTA  do  require  quarterly 
reporting,  the  FAA  requires  only  annual 
reporting.  Not  sxu-prisingly,  most  of  the 
comments  objecting  to  semi-annual 
reporting  came  from  airport  authorities, 
while  many  State  DOTs  favored  semi- 
annual reporting.  Although  our  goal  is 
uniformity  we  also  want  to  decrease  our 
recipients'  biudens.  Therefore,  all 
recipients  are  required  to  use  the 
standard  reporting  form.  Recipients  of 
funds  from  the  FHWA  and  FTA  will  be 
required  to  report  semi-annually,  but 
FAA  recipients  will  continue  to  report 
annually. 

Reports  are  due  to  a  recipient's 
operating  administration  (OA)  on  June  1 
and  December  1  each  year.  The  Jime  1 
report  should  include  information  from 
October  1  through  March  31.  The 
December  1  report  should  include 
information  from  April  1  through 
September  30.  We  believe  that  these 
dates  will  assist  recipients  in  setting 
goals,  which  are  due  by  August  1  each 
year.  A  couple  of  commenters  requested 
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alternative  reporting  deadlines  for 
recipients  that  use  local  fiscal  years  or 
calendar  years.  This  will  be  permitted 
on  a  case-by-case  basis  if  app^ved  by 
the  concerned  OA. 

The  form  will  be  made  available 
electronically  in  PDF  format,  but  at  this 
time  recipients  cannot  submit  the  forms 
electronically.  The  reporting  form  must 
be  submitted  to  the  OA  from  which  the 
recipient  received  Federal  funds.  For 
example,  a  recipient  of  Federal  Highway 
funds  must  submit  a  report  to  the 
FHWA.  If  a  recipient  received  funds 
from  more  than  one  OA,  it  must  submit 
a  report  to  each  OA.  TVMs  will 
continue  to  report  to  the  recipient  and 
not  DOT  directly. 

Finally,  recipients  are  required  to 
retain  information  relating  to  basic 
program  data  for  three  years. 

.Uniform  Certification  Application  Form 

In  the  February  1999  final  rule  the 
Department  said  that  it  planned  to 
create  a  single,  uniform,  nationwide 
form  that  all  recipients  must  use 
without  modiRcation  for  DBE  eligibility. 
We  published  a  proposed  format  in  the 
NPRM.  We  received  over  eighty-eight 
comments  concerning  the  format  and 
content  of  the  proposed  uniform 
application,  all  of  which  were 
considered  and  addressed  in  drafting 
the  final  form.  Several  changes  were 
made  to  the  proposed  form  that  the 
Department  believes  makes  the  form 
more  streamlined  and  user- friendly,  yet 
comprehensive  enough  to  supply 
recipients  with  the  necessary 
information  to  make  determinations  as 
to  applicants'  qualifications  for  the  DBE 
program.  The  Final  Form  is  in 
Appendix  F  of  this  document. 

Many  commenters  made  suggestions 
about  the  format  and  style  of  the 
application.  These  suggestions  were 
considered  and  incorporated  into  the 
final  form  to  the  extent  possible.  Much 
of  the  basic  formatting  remains  the  same 
because  the  goal  was  to  keep  the  form 
manageable,  easy  to  read,  and  easy  to 
follow  for  applicants  who  must  fill  out 
the  form,  while  simultaneously  being 
accessible  and  practical  for  the 
multitude  of  recipients  required  to 
accept  the  form.  Our  major  concern  was 
keeping  the  application  within  a 
reasonable  limit,  regarding  both  length 
and  content,  in  order  to  prevent  the 
form  from  becoming  too  unwieldy  and 
burdensome. 

Other  commenters  posed  questions  or 
sought  clarification  of  certain  terms 
used  in  the  application  or  of  the 
applicability  of  certain  sections  of  the 
application  to  specific  groups  or  types 
of  contractors  emd  businesses.  These 
questions  and  queries  are  addressed  in 
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both  the  f(Hin  and  in  its  accompanying 
Instructions  Sheet.  The  form  itself  uses 
simplified  language  and  the  Instructions 
Sheet  explains  more  fully  the  type  of 
information  or  documents  sought  in 
each  section  of  the  application. 

Although  recipients  must  use  the 
uniform  application  form  without 
modification,  we  recognize  that  some 
recipients  have  additional  statutory 
and/or  regulatory  requirements. 
Therefore,  recipients,  with  the  written 
consent  of  the  cognizant  OA.  may  (1) 
supplement  the  uniform  application 
form  with  a  one  to  two  page  attachment 
containing  the  additional  information 
collection  requirements,  and  (2)  require 
applicants  to  submit  additional 
supporting  documents  not  already  listed 
in  or  required  by  the  uniform 
application.  Additionally,  with  written 
consent  of  the  OA,  a  recipient  may 
translate  the  forms  into  a  second 
language  [e.g.,  Spanish  or  Chinese)  to 
assist  their  applicants.  We  reiterate  that 
the  form  should  be  streamlined, 
however,  and  that  additional 
information  should  be  sought  during  the 
on-site  review  process  rather  than 
during  the  application  process. 

B.  Memorandum  of  Understanding 

There  has  been  some  confusion  as  to 
the  scope  of  the  Memorandum  of 
Understanding  (MOU)  between  the 
Small  Business  Administration  (SBA) 
and  the  DOT.  While  the  intent  of  the 
MOU  is  to  streamline  the  certification 
process  for  firms  who  apply  for  the 
SBA's  8(a)  BD  or  SDB  programs  and  the 
DOT'S  DBE  program,  absolute 
reciprocity  is  impossible.  The  programs 
share  many  common  requirements,  but 
there  are  some  significant  differences. 
Therefore,  we  are  clarifying  that  the 
MOU  does  not  alter  any  program 
requirements;  applicant  firms  must  meet 
the  program  requirements  for  which 
they  are  applying.  For  example,  an  SBA- 
certified  firm  applying  for  DBE 
certification  must  meet  the  DOT 
statutory  gross  receipts  cap,  currently 
set  at  $17,420,000  (65  FR  52470  (August 
29.  2000)).  An  SBA-certified  firm  must 
also  undergo  an  on-site  review  before 
receiving  DBf  certification. 

Because  the  SBA  is  not  required  to 
issue  regulations  prior  to  implementing 
the  MOU.  it  has  already  established 
procedures  to  implement  the  agreement. 
If  a  DBE  firm  contacts  the  SBA 
requesting  to  be  certified  for  SBA's 
Small  and  Disadvantaged  Business 
program,  the  SBA  would  follow 
procedures  similar  to  those  set  forth  in 
this  document. 

Some  commenters  supported  the 
MOU  and  the  proposed  regulations 
without  change.  Others  did  not  object  to 


the  MOU  in  its  entirety,  but  rather 
focused  on  a  few  main  issues.  One  of 
the  primary  issues  was  the  degree  of 
reciprocity.  Under  this  rule,  recipients 
must  accept  a  firm's  application  package 
submitted  to  the  SBA  in  lieu  of 
requiring  the  applicant  firm  to  fill  out 
the  recipient's  own  application.  The 
certifying  agency  may  ask  the  applicant 
firm  for  additional  information  and  an 
on-site  review  will  be  required.  If  the 
SBA  conducted  an  on-site  review,  the 
DOT  recipient  may  rely  on  SBA's  report 
in  lieu  of  conducting  its  own  on-site 
review.  Several  commenters  mentioned 
the  importance  of  conducting  their  own 
on-site  review  because  the  certifying 
agency  can  actually  see  the  firm  and  can 
ask  additional  questions.  We  agree  that 
the  on-site  review  is  important,  and  that 
is  why  the  recipient  may  accept  the 
SBA's  report  of  the  on-site  review,  but 
is  not  required  to  do  so. 

Under  the  1999  final  rule,  a  recipient 
receiving  an  application  from  an  SBA- 
certified  firm  had  three  choices.  It  could 
(1)  accept  the  SBA  certification 
decision,  subject  to  the  recipient's  own 
on-site  review;  (2)  use  the  firm's  SBA 
application  package  in  lieu  of  requiring 
completion  of  the  recipient's  own 
application  form  (the  recipient  would 
still  have  to  complete  an  on-site  review), 
but  make  its  own  decision;  or  (3) 
disregard  the  SBA  materials  and  require 
the  recipient  to  undergo  the  recipient's 
full  application  process  from  scratch. 
The  MOU,  as  implemented  by  this  rule, 
removes  the  third  option.  Under  today's 
final  rule,  recipients  will  have  to  choose 
one  of  the  first  two  options  when  an 
SBA-certified  firm  files  an  application. 

If  the  recipient  chooses  the  second 
option,  it  should  be  aware  of  one 
important  constraint  on  its  discretion.  If 
the  SBA  has  looked  at  an  application 
package  and  determined  that  a  firm  is  a  ' 
small  business  owned  and  controlled  by 
socially  and  economically 
disadvantaged  persons,  it  would  not  be 
appropriate  for  the  DOT  recipient  to 
disagree  with  the  SBA's  conclusion  in 
the  absence  of  additional  information 
that  leads  to  a  different  conclusion.  That 
is,  the  recipient  could  not  make  a 
different  decision  based  solely  on  a 
judgment  of  the  same  exact  information 
on  which  SBA  based  its  decision.  Doing 
so  would  be  contrary  to  the  language 
and  intent  of  the  MOU.  However,  if  the 
DOT  recipient  (typically  in  the  course  of 
the  on-site  review)  discovers  additional 
information  from  which  it  could 
reasonably  conclude  that  the  SBA- 
certified  firm  is  not  an  eli^ble  DBE,  it 
could  decline  to  certify  the  firm. 

In  any  case,  §  26.83(k)  requires  a 
recipient  to  make  a  decision  within 
ninety  days  of  receiving  all  the  required 
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information,  including  any  additional 
information  requested,  whether  it  is 
from  the  applicant  or  the  SBA. 

This  issue  that  appears  to  have  caused 
the  most  concern  is  the  requirement  that 
recipients  copy  and  transmit  to  the  SBA 
a  copy  of  the  applicant  firm's 
application  package  when  a  DOT- 
certified  firm  applies  to  the  SBA  for 
certification.  A  majority  of  the 
commenters  argued  that  the  copy 
requirement  would  place  an 
administrative  and  financial  burden  on 
recipients.  That  is  why  we  are  allowing 
recipients  to  charge  a  reasonable  fee 
(e.g.,  comparable  to  what  would  be 
charged  for  a  Freedom  of  Information 
Act  or  open  records  law  request)  for  the 
photocopying  to  defray  some  of  the 
costs.  A  few  commenters  suggested  that 
it  would  be  more  of  a  burden  to  collect 
the  fees.  Therefore,  whether  to  impose 
copying  and  transmittal  fees  will  be  left 
entirely  up  to  the  recipient.  We  do  not 
believe  that  there  will  be  a  large  demand 
from  DBE-certified  firms  requesting  SBA 
certification,  so  we  do  not  believe  that 
this  provision  will  have  a  significant 
economic  effect.  The  Department  will 
monitor  the  situation  and  will  make 
future  alterations  as  needed. 

A  few  commenters  questioned  the 
definition  of  "application  package." 
Two  commenters  stated  that  it  would  be 
easier  to  copy  and  transmit  the  entire 
file  rather  than  the  actual  application. 
That  way  there  would  be  no  need  for  the 
SBA  to  request  additional  information 
from  the  recipient.  We  agree.  By 
"application  package"  we  mean  the 
application  and  any  information  relied 
upon  in  making  the  certification 
decision. 

Several  commenters  also  addressed 
the  time  limits  prescribed  in  the  NPRM. 
Some  claimed  that  the  time  limits  were 
too  short,  while  others  said  that  they  are 
too  long.  We  believe  that  while  an 
expedited  process  would  be  desirable, 
lack  of  resources  will  make  shorter 
deadlines  unworkable.  We  believe  that 
the  time  frames  set  forth  in  the  NPRM 
are  reasonable.  Therefore,  recipients  are 
required  to  forward  the  application 
package  to  the  SBA  within  thirty  days 
after  the  firm's  request.  If  additional 
information  is  requested,  it  must  be 
transmitted  within  forty-five  days  after 
receipt  of  the  request.  In  implementing 
this  provision,  we  intend  to  provide 
some  flexibility  during  the  first  several 
months  as  recipients  adjust  to  the 
requirement.  Again,  the  Department  will 
monitor  the  situation  and  make  changes 
if  warranted.  There  is  some  concern  that 
some  application  packages  are  outdated 
and  unreliable.  We  agree  that 
transmitting  irrelevant  and  outdated 
information  would  be  wasteful; 


however,  if  an  applicant  firm  has  a 
current,  valid  certification,  and  then  all 
of  the  information  relied  upon  for  that 
certification  may  be  relevant. 

There  were  several  comments 
regarding  the  notification  requirement. 
If  a  recipient  denies  certification  to  a 
firm  certified  by  the  SBA,  or  if  it 
decertifies  a  firm  it  knows  to  be  certified 
by  the  SBA,  it  is  required  to  notify  the 
SBA  in  writing.  The  notification  must 
include  the  reason  for  denial.  Two 
commenters  believe  that  the  denial/ 
decertification  letter  is  sufficient 
notification  to  the  SBA,  and  we  agree. 
A  recipient  may  simply  send  a  copy  of 
the  denial  or  decertification  letter  Jo  the 
SBA.  One  commenter  asked  how  it 
would  know  whether  the  firm  is  SBA 
certified.  Typically,  an  applicant  will 
submit  this  information  in  an 
application  package  or  decertification 
proceeding.  A  recipient  could  also 
querry  an  on-line  database  of  firms  the 
SBA  has  certified  at  http://pro- 
net.sba.gov. 

C.  Additional  Changes 

Personal  Net  Worth 

Section  26.67  requires  each 
individual  whose  ownership  and 
control  are  relied  upon  for  DBE 
certification  to  submit  a  signed, 
notarized  statement  of  personal  net 
worth  (PNW)  with  appropriate 
supporting  documentation.  The 
Department  received  a  number  of 
questions  about  what  documentation  is 
appropriate  for  recipients  to  require  in 
ascertaining  the  PNW  of  owners  of  DBE 
firms.  In  the  preamble  to  the  final  rule 
correction  (64  FR  34569  (June  28, 
1999)),  the  Department  recommended 
using  the  SBA's  form  as  a  model.  The 
SBA  requires  completion  of  a  two-page 
form,  supported  by  two  years  of 
personal  and  business  tax  returns.  The 
Department  wanted  to  remain  flexible 
while  encoiu-aging  recipients  to  use 
forms  that  are  not  unduly  lengthy, 
burdensome,  or  intrusive.  The 
Department  did  not  require  recipients  to 
use  the  SBA  form  verbatim  but 
encouraged  them  to  use  a  form  of 
similar  length  and  content,  including 
collecting  and  retaining  two  years  of  an 
individuals'  personal  and  business  tax 
returns.  The  Department  has  not  found 
anything  more  appropriate  than  the  SBA 
form,  however,  ki  the  interest  of 
uniforrhity,  this  final  rule  will  mandate 
use  of  the  SBA  PNW  form  in 
conjunction  with  the  new  uniform 
application  form.  A  copy  is  included  in 
Appendix  F. 

The  final  rule  explicitly  requires  that 
personal  financial  information  be  kept 
confidential.  Nevertheless,  the 


Department  has  continued  to  receive 
comments  concerning  the  intrusiveness 
of  collecting  personal  tax  returns.  In  the 
2001  NPRM,  the  Department  proposed 
an  alternative  option  with  regard  to  the 
necessary  supporting  documentation  to 
prove  PNW  in  order  to  address  these 
concerns.  The  proposal  still  called  for 
recipients  to  require  individuals  whose 
ownership  and  control  are  relied  upon 
for  DBE  certification  to  certify  that  he  or 
she  has  a  PNW  not  exceeding  $750,000 
by  allowing  applicants  to  submit  a 
signed,  notarized  statement  of  PNW 
with  appropriate  documentation.  In  the 
alternative,  the  proposed  option  was  to 
allow  the  applicant  to  submit  a  signed, 
notarized  statement  from  a  certified 
public  accountant  (CPA)  attesting  that 
the  CPA  had  examined  his  or  her  PNW 
pursuant  to  §  26.67(a)(2)(iii)  and 
determined  that  his  or  her  PNW  does 
not  exceed  $750,000.  This  option  was 
intended  to  eliminate  the  need  for  the 
applicant  to  provide  personal  income 
tax  information  to  the  EMDT  recipient  as 
supporting  documentation  for  purposes 
of  proving  PNW. 

The  Department  received  numerous 
comments  concerning  the  proposed 
alternative  documentation  for 
estabhshing  an  applicant's  PNW.  Many 
commenters  supported  the  proposed 
option  of  allowing  applicants  to  submit 
a  CPA's  affidavit  as  to  PNW  instead  of 
filing  personal  income  tax  information. 
A  majority  of  the  commenters  in  favor 
of  the  proposal  highlighted  the  fact  that 
such  an  option  would  be  less  intrusive 
and  would  protect  the  privacy  and 
confidentiality  interests  of  applicants  in 
their  personal  economic  and  financial 
information.  Furthermore,  some 
commenters  noted  that  this  option 
would  alleviate  the  burden  of  the 
application  process  on  applicants  and 
would  reduce  the  amount  of  paperwork 
associated  with  the  DBE  program,    - 
thereby  facilitating  the  entire  process. 
One  commenter  also  felt  that  CPAs  are 
better  situated  to  evaluate  financial 
statements  because  of  their  academic 
and  professional  training. 

A  roughly  equal  number  of 
commenters  felt  quite  differently  about 
the  issue.  An  overwhelming  majority  of 
recipients  opposed  the  proposal  to 
allow  the  submission  of  a  CPA's 
affidavit  in  lieu  of  an  individual 
applicant's  personal  income  tax  return 
or  other  such  documentation  in  order  to 
prove  PNW.  Many  commenters  felt  that 
it  was  very  important  for  the  recipients 
themselves  to  verify  the  PNW  of  each 
apphcant,  and  that  to  allow  a  simple 
affidavit  of  a  CPA  would  unduly  inhibit 
their  ability  to  do  so,  and  would  prevent 
the  recipients  from  closely  tracking  the 
eligibility  of  applicants  through  their 
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own  independent  assessment. 
Moreover,  a  number  of  commenters 
strongly  maintained  that  by  requiring 
applicants  to  submit  personal  income 
tax  information,  rather  than  merely  a 
CPA's  affidavit,  recipients  could  better 
safeguard  the  integrity  of  the  DBE 
program  because  they  would  be  able  to 
certify  applicants'  eligibility  to  the 
Department  with  unqualified  certainty, 
having  done  the  eligibility 
determination  as  to  PNW  themselves.  Of 
particular  concern  to  those  commenters 
opposed  to  the  CPA  affidavit  was  the 
fact  that  it  could  not  be  guaranteed  that 
the  various  CPAs  utilized  by  applicants 
would  be  familiar  with  the  technical 
aspects  of  the  DBE  program,  and  that 
such  CPAs  would  only,  and  could  only, 
certify  the  PNW  of  applicants  based  on 
the  information  provided  to  them, 
which  would  not  be  available  to  the 
recipients  if  an  affidavit  were  allowed  to 
supplant  the  current  requirement  of 
actual  documentation.  This,  they 
speculated,  could  lead  to  potential 
misinformation  and,  as  a  consequence, 
various  forms  of  disclaimers  and 
waivers  by  the  CPAs  in  order  to  shield 
them  from  liability  based  on  an 
applicant's  supply  of  faulty  or 
incomplete  information.  Accordingly,  a 
majority  of  commenters  opposed  were 
concerned  that  this  proposed 
alternative,  while  appearing  more 
efficient,  would  open  the  door  to,  and 
increase  the  potential  for,  fraud  and 
abuse  by  reducing  the  level  of  scrutiny 
with  which  a  recipient  could  exercise 
over  the  applications  submitted  and  in 
making  the  ultimate  eligibility 
determinations. 

The  Department  is  clearly  concerned 
with  maintaining  the  integrity  of  the 
program.  Central  to  the  narrow  tailoring 
of  the  DBE  program  is  the  PNW 
requirement,  and  as  such  there  is  a  great 
need  to  ensure  that  every  measure  is 
taken  to  qualify  applicants  who  are  truly 
socially  and  economically 
disadvantaged  within  the  meaning  of 
the  statutes  governing  the  DBE  program 
and  as  intended  by  Congress.  Thus,  a 
thorough  eligibility  determination 
process  that  is  not  overly  burdensome  is 
required.  Having  been  persuaded  by  the 
recipients'  comments  opposing  the  CPA 
option  on  grounds  of  maintaining 
program  integrity,  the  Department  has 
decided  not  to  adopt  this  proposal. 
Therefore,  individual  applicants  are 
required  to  submit  their  personal 
income  tax  information  to  DOT 
recipients  so  that  the  recipients 
themselves  can  make  unqualified  and 
acciuate  determinations  of  applicants' 
eligibility  under  the  DBE  program. 

It  should  be  emphasized  that  the 
privacy  and  confidentiality  concerns 


raised  by  many  of  the  commenters  does 
not  go  unheeded.  The  final  rule,  as  it 
has  existed  since  1999,  explicitly 
requires  that  the  personal  financial 
information  of  applicants  be  kept 
strictly  confidential.  This 
confidentiality  requirement  is  not  taken 
lightly,  and  cannot  and  will  not  be 
compromised.  We  note  that  the 
regulation  has  been  amended  previously 
to  prohibit  the  release  by  recipients  of 
applicants'  PNW-related  personal 
financial  information,  even  in  the  face 
of  State  freedom  of  information  or  open 
records  laws. 

We  understand  the  justifiable  privacy 
concerns  associated  with  collecting 
personal  tax  returns;  nevertheless,  it  is 
incumbent  upon  the  Department  to 
safeguard  the  integrity  of  the  program. 
Providing  the  recipients  with  the 
necessary  means  and  information  to 
determine  the  eligibility  of  applicants  to 
participate  in  the  DBE  program  is 
critical  to  accomplishing  this  end,  and 
such  determinations  must  be 
unqualified  and  verified.  This,  we 
believe,  is  necessary  to  ensure  that  the 
DBE  program  is  indeed  narrowly 
tailored,  so  as  to  comply  with  Adarand 
and  its  progeny. 

The  2001  NPRM  went  further  in  its 
proposed  changes  to  §  26.67  as  to  the 
calculation  of  an  applicant's  PNW.  The 
proposed  change  addressed  vested 
pension  plans.  Individual  Retirement 
Accounts,  401(k)  accounts,  and  other 
retirement  savings  or  investment 
programs  in  which  the  assets  cannot  be 
distributed  to  the  individual  at  the 
present  time  without  significant  adverse 
tax  or  interest  consequences.  We 
proposed  two  options:  (1)  That  PNW 
should  include  only  the  present  value  of 
such  assets,  less  the  tax  and  interest 
penalties  that  would  accrue  if  the  asset 
were  distributed  at  the  present  time; 
and/or  (2)  to  exclude  such  assets 
altogether  from  the  PNW  calculation. 

As  with  the  PNW  proposal,  the  public 
comments  received  regarding  retirement 
assets  were  sharply  divided.  Some 
commenters  suggested  that  either 
method  would  be  acceptable.  One 
commenter  offered  a  variation  on  these 
two  proposed  methods  of  calculating 
PNW — having  applicants  list  their 
accounts  and  like  assets,  but  not 
actually  including  them  in  the  PNW 
calculation  unless  they  are  accessed. 
Another  commenter  suggested  only 
coimting  such  assets  at  the  point  they 
become  vested. 

A  substantial  number  of  other       ' 
commenters  opposed  the  inclusion  of 
pension  plans  and  other  retirement 
assets  in  the  PNW  calciilation,  arguing 
that  only  liquid  assets  should  be 
included,  and  because  such  assets  are 


not  available  urithout  penalty  they 
should  not  be  counted.  These 
commenters  also  voiced  the  concern 
that  calculating  the  penalty  (i.e.,  present 
value  minus  taxes  and  interest  penalties 
if  withdrawn)  would  be  too  problematic 
and  burdensome  on  small  business 
owners  and  recipients.  It  would  also  be 
difficult  to  verify.  Others  suggested  that 
retirement  assets  have  no  bearing  on 
whether  a  particular  DBE  has  the 
present  ability  to  do  the  required  work 
within  the  program,  and  therefore 
should  be  excluded  from  any  PNW 
calculation.  To  include  such  assets  in 
the  PNW  calculation,  some  commenters 
contended,  would  be  to  penalize  DBEs 
for  investing  wisely. 

A  similarly  substantial  number  of 
commenters,  mostly  recipients,  strongly 
luged  the  inclusion  of  pension  plans 
and  other  retirement  assets  in  the  PNW 
calculation.  Many  supporters  of  the 
inclusion  of  such  assets  stressed  that  to 
exclude  them  would  go  against 
generally  accepted  accounting  practices. 
One  commenter  stated  that  the  proposal 
of  counting  the  assets  and  then  faking 
into  account  the  consequent  liability  is 
fairer  than  simply  counting  the  asset  in 
whole.  Other  commenters  suggested  that 
it  is  important  to  include  these  assets  in 
the  PNW  calculation  because  it  would 
prevent  applicants  bom  diverting  funds 
to  such  accounts  in  order  to  meet  the 
PNW  requirement,  and  thereby  preclude 
any  possibility  of  fraud  or  abuse.  One 
commenter  stated  that  retirement  assets 
are  plainly  assets,  and  therefore  should 
be  included  in  any  accounting  of  PNW, 
taking  appropriate  account  of  penalties 
and  present  value. 

Although  retirement  assets  may  not  be 
readily  available  as  sources  of  financing 
for  business  operations,  they  are  part  of 
a  person's  overall  wealth.  While  we 
imderstand  that  it  may  be  difficult  to 
calculate  the  assets,  we  must  maintain 
the  integrity  of  the  program  and  ensure 
that  the  calculation  reflects  the 
individual's  true  wealth.  To  exclude 
these  assets  would  be  misleading  and 
could  compromise  the  integrity  of  the 
program.  Therefore,  we  are  continuing 
to  require  that  the  present  value  of 
assets  be  counted.  Recipients  should 
count  only  the  present  value  of  the    . 
retirement  savings  or  investment  device 
toward  the  personal  net  worth 
calculation.  That  is,  the  recipient  needs 
to  determine  how  much  the  asset  is 
actually  worth  today,  not  what  its  face 
value  is  or  what  the  individual's  return 
on  it  may  be  at  some  point  in  the  future. 
In  making  this  determination,  the 
recipient  would  subtract  the  interest  or 
tax  penalties  the  individual  would  incur 
if  he  or  she  withdrew  the  assets  today. 
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Retainage 

As  the  Department  noted  in  the 
preamble  to  the  February  1999  final 
rule,  delays  in  payment  have  long  been 
one  of  the  most  significant  barriers  to 
the  competitiveness,  and  in  some  cases 
the  viability,  of  small  subcontractors. 
One  of  the  delays  in  payment  which 
subcontractors  have  been  most 
concerned  about  is  the  payment  of 
retainage.  Subcontractors  have  told  us 
they  often  finish  their  work  on  a 
contract  months  or  years  before  the  end 
of  the  project  on  which  the  prime 
contractor  is  working,  but  the  prime 
contractor  does  not  pay  them  fully  until 
after  the  recipient  has  paid  retainage  to 
the  prime  contractor  at  the  end  of  the 
entire  project.  To  help  surmount  this 
barrier,  the  1999  final  rule  requires 
prime  contractors  to  pay  retainage  to 
subcontractors  promptly  after  the 
subcontractors  satisfactorily  complete 
their  work. 

Many  states  and  other  recipients  have 
responded  creatively  to  this  provision, 
taking  such  measiu-es  as  making 
incremental  payments  to  prime 
contractors  or  eliminating  retainage 
altogether.  Where  recipients  have  not 
taken  such  measiues,  however,  prime 
contractors  have  complained  that  the 
requirement  to  pay  subcontractors  fully 
before  the  recipient  pays  retainage  to  the 
prime  contractor  is  a  financial  hardship 
on  prime  contractors. 

In  order  to  address  the  prime 
contractors'  concerns  without 
diminishing  the  benefit  of  the  existing 
provision  to  subcontractors,  the 
Department  proposed  three  approaches: 
(1)  A  recipient  could  eliminate  retainage 
entirely,  neither  retaining  funds  from 
prime  contractors  nor  permitting  prime 
contractors  to  hold  retainage  from 
subcontractors;  (2)  a  recipient  could 
decide  not  to  retain  funds  from  prime 
contractors,  but  give  prime  contractors 
discretion  to  hold  retainage  from 
subcontractors  (the  recipient  would 
require  prime  contractors  to  pay 
subcontractors  in  full  after  satisfactory 
completion  of  the  subcontractor's  work); 
or  (3)  the  recipient  could  hold  retainage 
from  prime  contractors  but  make 
incremental  inspections  and  approvals 
of  the  prime  contractor's  work  at  various 
stages  of  the  project  (the  recipient 
would  pay  the  prime  contractor  the 
portion  of  the  retainage  based  on  these 
approvals],  and  the  prime  contractor,  in 
tiun,  would  be  required  to  promptly  pay 
all  retainage  owed  to  the  subcontractor 
for  satisfactory  completion  of  the 
approved  work. 

We  received  eighty-four  comments  on 
the  issue  of  retainage.  Several 
commenters  favored  the  proposed 


changes,  with  most  agreeing  that 
options  (1)  and  (3)  are  best,  so  long  as 
they  would  not  conflict  with  state  law. 
A  majority  of  commenters  favored  the 
proposed  changes  with  modifications. 
Several  commenters  noted  the  difficulty 
on  prime  contracts  in  implementing  the 
three  options  when  it  may  be  difficult 
to  evaluate  the  quality  of  each 
subcontractor's  work  in  situations 
where  the  result  of  the  subcontractor's 
work  may  not  be  known  until  other 
work  is  performed  on  top  of  it.  In 
twenty-two  letters  submitted,  option  (3) 
was  pointed  out  as  the  best  because 
commenters  said,  of  the  need  for  prime 
contractors  to  have  the  flexibility  to 
hold  retainage  until  the  state  accepts  the 
portion  of  the  work  performed  by  the 
subcontractor.  Another  commenter 
recommended  a  fourth  option:  all 
retainage  amounts  must  be  returned 
within  fifteen  business  days  of 
satisfactory  completion  of  the  work, 
regardless  of  whether  the  prime 
contractor  was  paid. 

Several  commenters'  requested  a 
definition  of  "satisfactory  completion." 
For  purposes  of  this  provision,  we  have 
defined  satisfactory  completion  of  a 
subcontractor's  work  as  when  all  the 
tasks  called  for  in  the  subcontract  have 
been  accomplished  and  documented  as 
required  by  the  recipient.  When  a ' 
recipient  has  made  an  incremental 
acceptance  of  a  portion  of  a  prime 
contract,  the  work  of  a  subcontractor 
covered  by  that  acceptance  is 
considered  satisfactorily  completed. 

Twenty-three  commenters  disagreed 
entirely  with  the  proposed  changes, 
including  eleven  State  DOTs.  Many  of 
these  commenters  were  concerned  that 
one  or  more  of  the  options  could 
conflict  with  state  laws,  or  force 
recipients  into  a  "cookie  cutter" 
solution.  Others  fbimd  option  (3) 
unworkable,  costly,  or  in  need  of  a 
phase-in  period  for  implementation.  A 
few  commenters  recommended  the 
complete  elimination  of  retainage.  They 
pointed  to  the  root  causes  of  difficulty 
in  recouping  retainage — such  as 
inspector  delays  and  inefficiency — that 
lead  to  the  contractors  being  unduly 
penalized. 

The  Department  wants  recipients  to 
have  flexibility  in  their  implementation 
of  retainage.  The  Department  believes 
that  it  is  best  to  implement  solutions 
that  minimize  difficulties  for  both 
subcontractors  and  prime  contractors. 
Current  §  26.29  addresses  the 
difficulties  caused  by  retainage  for 
subcontractors,  but  does  so  in  a  way  that 
prime  contractors  were  concerned 
shifted  too  much  of  the  burden  to  them. 
The  purpose  of  the  amendments  to 
§  26.29  is  to  mitigate  the  problems 


-  raised  by  prime  contractors  while 
retaining  the  benefits  of  the  section  to 
subcontractors.  The  Department  also 
believes  that  recipients  should  have 
flexibility  in  their  implementation  of 
this  section.  For  these  reasons,  we  are 
adopting  the  proposed  amendments  and 
permitting  recipients  to  choose  which  of 
the  three  options  to  use.  Whichever 
option  the  recipient  chooses,  it  must 
apply  it  uniformly  to  all  contracts.  We 
are  defining  "prompt"  as  no  later  than 
thirty  days.  Based  on  our  experience  in 
program  review  thirty  days  was  the 
most  common  length  of  time  suggested 
by  recipients.  The  Department  believes 
that  this  is  a  sensible  amount  of  time  for 
payment  of  retainage. 

Size  Standard 

One  of  the  purposes  of  the  DBE  rule 
is  to  make  it  possible  for  small  firms  to 
grow.  This  includes  the  opportimity  for 
subcontractors  to  become  able  to 
compete  as  prime  contractors.  To  be 
able  to  perform  prime  contracts, 
companies  often  need  to  be  larger  and 
have  more  resources  than  they  had  as 
subcontractors.  Frequently,  firms 
attempting  to  grow  will  perform  both 
prime  contracts  and  subcontracts.  This 
may  create  a  dilenuna  for  DBE  firms  in 
some  instances.  In  order  to  work  as 
prime  contractors,  firms  may  need  to 
grow  beyond  the  limits  of  the  SBA  size 
standards  applicable  to  their 
subcontracting  field.  If  they  do,  then 
recipients  may  decertify  the  companies 
because  they  no  longer  qualify  as  small 
businesses.  A  number  of  firms  have 
expressed  concern  that  this  situation 
penalizes  success  and  impedes 
achievement — an  important  objective  of 
the  DBE  program. 

We  have  issued  guidance  stating  that 
recipients  should  not  totally  decertify  a 
firm  because  it  exceeds  the  size 
standard  for  one  or  more  of  its  activities. 
Under  §  26.65(a),  if  a  firm  meets  the  size 
standard  for  one  type  of  work  (e.g.,  as 
a  general  contractor),  it  should  continue 
to  be  certified  and  receive  DBE  credit  for 
that  type  of  work,  even  if  it  has 
exceeded  the  size  standard  for  another 
type  of  work  (e.g.,  as  a  specialty 
subcontractor).  When  its  specific  section 
exceeds  particular  size  standards,  the 
firm  will  not  remain  eligible  and  receive 
DBE  credit  for  this  type  of  activity,  but 
will  retain  its  certification  for  its  other 
areas  that  remain  DBE  eUgible.  It  is 
important  for  recipients  to  make  these 
distinctions,  as  it  is  not  appropriate  for 
a  recipient  to  decline  to  certify  a  firm  for 
all  purposes  when  the  firm  meets  SBA 
size  standards  with  respect  to  some  of 
its  activities.  However,  recipients  must 
be  careful  to  award  DBE  credit  to  a  firm 
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only  in  those  areas  in  which  it  does 
meet  size  standards. 

The  Department  sought  comment  on 
whether  any  modifications  of  the  rule  to 
address  further  the  situations  of  firms 
that  work  as  both  prime  contractors  and 
subcontractors.  There  was  no  proposed 
language  offered,  but  instead  used 
recently  issued  guidance  to  shape  the 
issue.  Ten  commenters  favored  changes 
with  some  modification  or  variation. 
One  comment  noted  that  the  proposal 
raises  concerns  that  DBEs  who  graduate 
from  one  type  of  work  area  are  devising 
creative  approaches  to  restructure  their 
companies  so  they  can  remain  in  the 
DBF  program.  Another  commenter 
favored  change,  but  wanted  to  increase 
the  certification  gross  receipts  cap  to 
$2^000,000.  The  gross  receipts  cap  is 
sta^tory,  and  the  Department's 
discretion  to  raise  it  is  limited  to  making 
adjustments  for  inflation. 

Some  commenters  may  have  believed 
that  the  guidance  language  was  a 
proposed  change,  but  it  was  not.  The 
major  objections  from  those  commenters 
opposed  are  that  the  change  would  be 
confusing  and  create  tracking  problems 
for  the  recipients.  Several  commenters 
noted  questions  that  would  be  raised  by 
the  changes,  including  how  often  size 
standards  should  be  checked,  how  it 
should  be  measured,  and  by  whom.  We 
recommend  that  size  determinations  be 
reviewed  by  the  unified  certification 
agency  that  conducted  the  most  recent 
certification,  and  that  the  certifications 
be  reviewed  every  three  years.  As  such, 
we  are  not  making  any  changes  to  the 
provision. 

Evidence  of  Group  Membership 

Section  26.67  requires  that  recipients 
rebuttably  presume  that  members  of 
groups  specified  in  the  regulation  are 
disadvantaged.  Recipients  are  further 
required  to  obtain  a  signed,  notarized 
statement  of  disadvantage  hom  all 
persons  whose  membership  in  a 
disadvantaged  group  is  relied  upon  for 
DEE  certification.  The  current 
regulation  also  allows  recipients  to 
request  additional  proof  of  ethnicity. 
Several  commenters  indicated  that  a 
signed,  notarized  statement  of  ethnicity 
is  sufficient.  Other  commenters  felt  that 
additional  proof  is  necessary,  however, 
and  that  they  should  be  permitted  to 
request  additional  proof  rather  than 
relying  on  a  checked  box  on  a  form.  We 
agree  that  recipients  should  continue  to 
have  the  fiexibility  to  require  proof  of 
ethnicity.  We  caution  recipients, 
however,  to  apply  these  standards 
uniformly. 

In  particular,  recipients  should  avoid 
making  members  of  a  particular  ethnic 
group  routinely  meet  a  higher  level  of 


proof  than  members  of  other  groups.  For 
example,  many  recipients  accept  a 
driver's  license  or  a  birth  certificate  as 
adequate  proof  of  group  membership. 
These  forms  of  identification  always 
indicate  gender  and  sometimes  may 
indicate  the  race  of  the  holder.  They 
often  do  not  designate,  however, 
whether  an  individual  is  Hispanic  or 
Native  American.  In  some  instances, 
members  of  these  groups  have  been 
required  to  provide  several  additional 
types  of  proof  of  ethnicity  simply 
because  their  driver's  license  did  not 
indicate  their  particular  group 
membership. 

The  Department  does  not  object  to 
recipients'  requirements  that  applicants 
document  group  membership.  If  a 
recipient  chooses  to  require  proof  then 
it  should  do  so  uniformly;  by  requiring 
at  least  one  piece  of  evidence  from  each 
applicant.  A  driver's  license  or  a  birth 
certificate  may  be  adequate  forms  of 
proof  of  group  membership.  In  cases 
where  the  required  proof  does  not 
indicate  specific  races,  however,  such  as 
Hispanic  or  Native  American,  the 
applicant  only  should  be  required  to 
provide  the  same  level  of  proof  as 
members  of  other  groups.  For  example, 
if  a  birth  certificate  is  adequate  for  one 
group,  then  a  single  piece  of  evidence 
(but  not  multiple  pieces  of  evidence] 
may  be  required  from  members  of  other 
groups.  Such  single  pieces  of  evidence 
might  include  naturalization  papers; 
Indian  tribal  roll  cards:  tribal  voter 
registration  certificate;  a  letter  from  a 
community  group,  educational 
institution,  religious  leader,  or 
government  agency  stating  that  the 
individual  is  a  member  of  the  claimed 
group;  or,  a  letter  from  the  individual 
setting  forth  specific  reasons  for 
believing  himself/herself  to  be  a 
member  of  the  designated  group.  If  a 
recipient  has  a  reasonable  basis  for 
doubting  the  vaHdity  of  the  asserted 
group  membership  of  an  applicant,  then 
it  is  appropriate  for  the  recipient  to 
collect  additional  information.  In  such  a 
case,  the  recipient  must  inform  the 
applicant,  in  writing,  of  the  reasons  for 
seeking  additional  documentary 
evidence.  It  is  our  expectation  that 
requiring  a  written  record  justifying  the 
need  for  additional  information  will 
help  to  reduce  the  number  of 
unnecessary  requests. 

Confidentiality 

In  the  NPRM  we  proposed  amending 
the  confidentiality  section  of  the 
regulation  to  parallel  the  existing, 
tighter  confidentiality  provision  of 
§  26.67  concerning  personal  net  worth 
information.  We  received  twenty-three 
comments  on  this  section,  all  of  which 


at  least  in  part  supported  the  proposed 
change.  Therefore,  recipients  may  not 
release  confidential  business 
information  under  any  circumstance 
without  the  submitter's  written  consent. 
This  proposal  has  the  effect  of  extending 
to  all  confidential  business  information 
the  protection  previously  given  to  FNW- 
related  personal  financial  information. 

Two  commenters  asked  about  UCPs 
and  the  issue  of  several  people  having 
access  to  the  applicant's  confidential 
information.  Section  26.101  requires 
that  all  recipients  be  bound  by  the 
regulations  in  part  26.  So  while  it  may 
be  necessary  for  confidential 
information  to  be  shared  among  several 
UCP  participants  in  the  certification 
process,  no  one  may  release  the 
confidential  information  to  an  outside 
party  without  the  submitter's  consent. 
Part  26  specifically  intends  to  preempt 
disclosure  under  state  or  local  law,  so  a 
recipient  may  not  release  this 
information  even  under  local  and  State 
FOIA  laws.  For  information  that  is  not 
considered  or  deemed  confidential 
business  information,  the  recipient  must 
comply  with  State  freedom  of 
information  or  open  records  laws. 

Recipients  may  continue  to  report 
data  in  formats  that  do  not  reveal  the 
submitter's  name.  For  example,  §  26.11 
requires  that  recipients  keep  and 
maintain  information  on  DBE  and  non- 
DBE  contractors'  and  subcontractors' 
annual  gross  receipts  of  the  firm.  There 
are  a  variety  of  methods  by  which 
recipients  can  keep  and  maintain 
confidential  information  private.  For 
example,  each  applicant  could  be 
assigned  a  case  number,  and  all 
confidential  matters  that  might  be 
needed  by  different  resources  could 
refer  to  the  case  number,  with  only  a 
specific  entity  in  possession  of  the 
master  list  for  certification  purposes. 

Economic  Disadvantage 

The  majority  of  commenters  on  this 
section  supported  removing  paragraph 
(B)(2)  under  "Economic  Disadvantage" 
in  Appendix  E  to  part  26.  "Individual 
Determinations  of  Social  and  Economic 
Disadvantage."  This  paragraph  requires 
that  in  the  case  of  applications  by 
individuals  to  be  considered  socially 
and  economically  disadvantaged  on  an 
individual  basis,  the  applicant  submit 
personal  financial  information  about  his 
or  her  spouse.  Because  it  is  inconsistent 
with  the  way  the  Department's  personal 
net  worth  provisions  under  §  26.67  work 
in  the  case  of  applicants  who  are 
members  of  a  group  presumed  to  be 
economically  and  socially 
disadvantaged,  we  are  deleting  it. 

The  primary  result  of  this  change  is 
that  the  Department  no  longer  requires 
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spouses  to  complete  PNW  forms  in 
addition  to  the  applicant,  even  in  cases 
of  individual  requests  to  be  considered 
as  disadvantaged  (the  Department  never 
has  permitted  the  routine  collection  of 
spousal  information  in  other  contexts). 
We  are  presOTving,  however,  the  ability 
for  recipients  to  request  relevant 
information  from  spouses  on  a  case-by- 
case  basis  when  the  recipient  has  a 
specific  reason  to  look  into  the  spouse's 
finances.  For  example,  when  there  has 
been  a  transfer  of  assets  to  the  spouse 
within  the  previous  two  years,  it  is 
appropriate  to  collect  certain 
information  about  the  spouse,  because 
assets  transferred  to  the  spouse  are 
attributed  to  the  applicant  for  purposes 
of  calculating  PNW.  We  also  recognize 
that  the  recipients  will  want  to  be  able 
to  investigate  a  spouse's  finances  in 
situations  where  the  recipient  suspects 
the  applicant  is  fraudulently 
transferring  assets  over  to  his/her 
spouse  in  order  to  qualify  as  a 
disadvantaged  individual  or  when  there 
is  an  affiliation  relationship  between  the 
applicant's  business  and  a  spouse's 
business. 

Credit  for  Trucking  Firms 

The  issue  of  how  to  count  DBE  credit 
for  trucking  operations,  which  was 
debated  vigorously  among  commenters 
to  the  1999  final  rule,  has  continued  to 
be  controversial.  The  SNPRM  that  led  to 
the  1999  final  rule  proposed  that  to  be 
performing  a  commercially  useful 
function  (CUF),  a  DBE  trucking  firm  had 
to  own  fifty  percent  of  the  trucks  it  used 
in  connection  with  a  contract.  A  niunber 
of  comments  said  that  this  requirement 
was  out  of  step  with  industry  practice, 
which  commonly  involves  companies 
leasing  trucks  from  owner-operators  and 
other  sources  for  purposes  of  a  project. 
The  final  rule  provided  that  a  DBE  need 
not  provide  all  the  trucks  on  a  contract 
to  receive  credit  for  transportation 
services,  but  it  must  control  the  trucking 
operations  for  which  it  seeks  credit.  It 
must  have  at  least  one  truck  and  driver 
of  its  o"wn,  but  it  can  lease  trucks  owned 
by  others,  both  DBEs  and  non-DBEs, 
including  owner-operators.  For  work 
done  with  its  own  trucks  and  drivers, 
and  for  work  done  with  DBE  lessees,  the 
firm  receives  credit  for  all  transportation 
services  provided.  For  work  done  with 
non-DBE  lessees,  the  firm  gets  credit 
only  for  the  fees  or  commissions  it 
receives  for  arranging  the  transportation 
services,  because  the  services 
themselves  are  being  performed  by  non- 
DBEs. 

In  the  years  since  the  publication  of 
the  final  rule,  the  Department  has 
received  communications  frota  a 
number  of  state  DOTs,  trucking 


companies,  and  other  parties  saying  that 
the  portion  of  the  nde  limiting  credit  for 
trucks  leased  ft-om  non-DBE  P.rms 
reduced  opportunities  for  DBE  trucking 
companies  and  did  not  take  into 
account  sufficiently  the  important  role 
of  leasing  in  the  trucking  industry.  In 
response,  the  Department  asked  in  the 
preamble  to  the  May  2001  NPRM 
whether  the  rule  should  expand  the 
credit  available  for  DBE  truck  leasing 
(e.g.,  by  counting  credit  for  twice  the 
number  of  trucks  a  DBE  owned,  so  that 
a  DBE  that  owned  one  truck  used  on  a 
contract  and  leased  another  from  a  non- 
DBE  firm  would  get  credit  for  two 
trucks). 

Commenters  to  the  NPRM  were 
divided  on  the  issue.  Eleven 
commenters  preferred  to  leave  the 
current  rule  in  place,  citing 
administrative  simplicity  and 
prevention  of  abuse  as  their  major 
reasons.  Five  commenters  endorsed  the 
example  suggested  in  the  NPRM 
preamble  of  permitting  credit  for  twice 
the  number  of  trucks  a  DBE  owns,  and 
six  others  suggested  variations  on  that 
example  [e.g.,  authorizing  credit  for 
three  times  the  number  of  trucks  owned 
-by  the  DBE).  Some  commenters 
emphasized  the  need  for  safeguards  to 
ward  off  potential  abuse  of  the 
provision.  Twenty-three  commenters 
favored  permitting  credit  for  all  leased 
trucks  used  by  a  DBE  on  a  contract, 
subject  to  certain  safeguards  (e.g.,  for 
trucks  on  long-term  leases,  the  DBE  firm 
is  responsible  for  supervision  and 
control  of  all  trucks  on  the  contract). 

The  principle  that  DBE  participation 
should  be  counted  Only  for  work 
performed  with  a  DBE  firm's  own  forces 
is  an  important  one  that  the 
Department's  DBE  program  follows 
consistently.  For  example,  when  a  DBE 
firm  subcontracts  part  of  its  work  to  a 
non-DBE  firm,  the  subcontracted 
portion  does  not  cotmt  toward  DBE 
goals,  as  per  §  26.55(a)(3).  The 
Department's  existing  counting 
provision  for  trucking  services  was 
explicitly  designed  to  be  consistent  with 
this  principle  (64  FR  5116  (Feb.  2, 
1999)).  Allowing  credit  for  unlimited 
use  of  non-DBE  leased  trucks  could  also 
lead  to  program  abuses  and  reduce  DBE 
contracting  opportunities  for  DBEs  in 
other  types  of  work. 

At  the  same  time,  the  Department  is 
aware  that  flexibility  in  administering 
the  DBE  program  is  important  to 
recipients  and  contractors,  and  we  are 
sensitive  to  the  concerns  of  trucking 
companies  that  opportunities  may  have 
been  reduced  under  the  1999  final  rule. 
In  light  of  these  factors,  the  Department 
has  granted  program  waivers  to  two 
states,  Indiana  and  Wisconsin, 


permitting  credit  for  leased  trucks  for 
twice  the  number  of  trucks  owned  by 
DBE  trucking  firms  on  a  contract.  The 
Department  believes  that  this  approach 
reasonably  accommodates  many  of  the 
concerns  commenters  expressed  with 
respect  to  reduced  DBE  trucking 
participation  while  not  departing  from 
the  Department's  principle  of  coimting 
DBE  credit  only  for  work  performed  by 
DBE  firms  themselves. 

Consequently,  the  Department,  in  this 
final  rule,  will  adopt  the  following 
approach.  Recipients  may  count  for  DBE 
credit  the  dollar  volume  attributable  to 
no  more  than  twice  the  number  of 
trucks  on  a  contract  owned  by  a  DBE 
firm  or  leased  from  another  DBE  firm, 
but  is  not  required  to  do  so.  For 
example,  if  DBE  Firm  X  owned  two 
trucks,  leased  two  others  from  another 
DBE  firm,  and  leased  six  others  from  a 
non-DBE  firm,  the  DBE  credit 
authorized  for  Firm  X's  participation 
would  be  equivalent  to  the  dollar 
volume  of  work  attributablef  to  eight 
trucks  (foiur  trucks  owned  by  or  leased 
from  DBEs,  multiplied  by  two).  DBE 
credit  for  the  remaining  two  non-DBE      ; 
trucks  leased  for  the  contract  would  be 
limited  to  the  fees  or  commissions 
received  by  the  DBE  firm  pertaining  to 
those  two  trucks. 

The  final  rule  permits,  but  does  not 
require,  recipients  to  comit  credit  in  this 
manner.  That  is,  a  recipient  could 
choose  to  continue  the  counting 
provisions  its  DBE  program  adopted  to 
comply  with  the  1999  final  rule.  If  a 
recipient  chooses  to  modify  its  counting 
provisions  to  coimt  the  additional  credit 
for  non-DBE  lessees  permitted  by 
today's  amendment,  it  must  do  so  via  a 
change  to  its  DBE  program  approved  by 
the  cognizant  FHWA,  FTA,  or  FAA 
office.  The  OA  approval  is  necessary  to 
ensure  the  appropriate  safeguards  are 
taken  by  the  recipients  to  prevent  fraud. 

m.  Alaska  Native  Corporations 

In  §  26.73(h)  of  the  current  DBE  rule, 
the  Department  codified  its 
interpretation  of  former  49  CFR  part  23 
that  ANC-owned  firms,  as  well  as  firms 
ovkmed  by  Indian  tribes  and  Native 
Hawaiian  Organizations,  must  meet  the 
DBE  rule's  eligibility  standards 
concerning  size  and  control.  In  the 
preamble  to  the  February  1999  final  rule 
(64  FR  5121  (Feb.  2,  1999)),  the 
Department  explained  why  it  did  not 
beheve  that  43  U.S.C.  1626(e),  a 
provision  of  the  Alaska  Native  Claims 
Settlement  Act  (ANCSA),  mandated 
different  treatment  for  ANC-owned 
firms  in  the  DOT  DBE  program.  The 
Department  continues  to  believe  that  the 
legal  and  policy  reasoning  behind  this 
provision  was  sound.  However,  an 
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amendment  to  Public  Law  107-117 
"making  appropriations  for  the 
Department  of  Defense  for  the  fiscal  year 
ending  September  30.  2002.  and  for 
other  purposes."  has  superceded  the 
application  of  §  26.73(h)  to  ANC-owned 
firms. 

Section  702  of  Public  Law  107-117 
amended  43  U.S.C.  1626(e),  a  provision 
of  the  Alaska  Native  Claims  Settlement 
Act,  to  say  that: 

Any  entity  [i.e.,  a  subsidiary,  partnership, 
or  joint  venture  of  an  ANC)  that  satisfies 
subsection  (e)(2)  of  this  section  (which 
establishes  ownership  and  control  criteria  for 
ANC-related  entities)  that  has  been  certified 
undei:  section  8  of  Public  Law  8.5-536  (i.e.. 
is  certified  by  the  Small  Business 
Administration  under  the  H(a)  or  small 
disadvantaged  business  programs)  is  a 
Disadvantaged  Business  Enterprise  for  the 
purposes  of  Public  Law  105-178  [i.e..  TEA- 
21). 

Based  on  the  above  language,  an 
entity  meeting  criteria  to  be  an  ANC- 
owned  firm  must  be  certiHed  as  a  DBE, 
even  if  it  does  not  meet  size,  ownership, 
and  control  criteria  otherwise  applicable 
to  DDEs.  For  example,  an  ANC-related 
entity  could  exceed  SEA  small  business 
size  standards  or  have  its  daily  business 
operations  controlled  by  a  non- 
disadvantaged  individual  and  still  be 
certified  if  it  met  the  section  702 
criteria. 

Consequently,  the  Department  is 
deleting  references  to  ANC-related 
entities  from  §  26.73(h)  and  creating  a 
new  §  26.73(i).  The  new  paragraph  sets 
forth  certification  criteria  for  ANC- 
related  entities  consistent  with  43 
U.S.C.  1626(e).  Because  these 
certification  criteria  differ  from  those 
applicable  to  all  other  DBE  applicants, 
recipients  would  not  use  the  new  IX)T 
Uniform  Application  Form  for  ANC- 
related  entities.  Recipients  instead 
would  collect  (and  applicants  would 
have  to  provide)  sufHcient 
documentation  that  an  ANC-related 
entity  meets  the  new  criteria  including 
information  sufficient  to  allow  the 
recipients  to  administer  their  DBE 
programs  with  respect  to  ANC-related 
entities.  If  an  ANOrelated  entity  did  not 
meet  all  the  requirements  (e.g.,  it  had 
not  been  certified  by  SBA).  then  its 
certification  would  continue  to  be 
processed  under  §  26.73(h),  in  the  same 
manner  as  Indian  Tribal  firms. 

The  statutory  requirement  to  treat 
ANC-owned  entities  differently  from  all 
other  applicants  for  certification  in  the 
DBE  program,  because  of  the  reference 
in  section  702  to  TEA-21,  on  its  face 
applies  only  to  firms  seeking  work  on 
FTA-  and  FHWA-assisted  contracts.  The 
statute  does  not  apply  to  firms  seeking 
work  on  FAA-assisted  contracts.  To 


avoid  confusion  and  unnecessary 
administrative  complexity,  however,  in 
this  rule  the  Department  is  applying  the 
altered  certification  requirements  for 
ANC-related  entities  to  all  parts  of  the 
DBE  program,  including  FAA-assisted 
contracts  and  concessions. 

IV.  Clarification  Regarding  Multi-Year 
Proiects  and  Other  Revisions 

Multi-Year  Projects 

A  recipient  of  IX)T  funds — FAA, 
FTA,  or  FHWA — may  set  an  overall 
project  goal  for  a  particular  project. 
Typically,  such  a  goal  would  be  used  for 
a  large  multi-year  project.  The 
recipient's  overall  project  goal  for  the 
project  would  be  separate  from  the 
recipient's  annual  overall  goal  for  the 
rest  of  its  DOT-assisted  contracting 
activities.  The  recipient's  submission  of 
the  overall  project  goal  would  have  to 
meet  the  same  requirements  as  for  any 
other  overall  goal  (§  26.45(0(3)), 
specifically  including  a  breakout  of  the 
participation  anticipated  through  race 
neutral  and  race  conscious  means.  EXDT 
would  review  the  goal  submission  just 
as  it  does  in  other  cases.  This  change  to 
the  regulation  would  apply  to  all  such 
projects  the  option  for  a  project  goal 
currently  available  to  design-build 
contracts. 

With  respect  to  its  other  IXDT-assisted 
contracting  activities,  the  recipient 
would  also  submit  its  regular  annual 
overall  goal  for  review.  In  doing  so  the 
recipient,  in  calculating  the  annual 
overall  goal  for  a  given  fiscal  year, 
would  not  consider  funds  or  contracting 
opportunities  attributable  to  the  project 
covered  by  the  separate  project  goal.  For 
example,  suppose  a  recipient  will 
expend  $150  million  on  Project  X  in 
Years  1-3.  The  recipient  will  also 
expend  $40  million  on  other  projects  in 
each  year  during  the  same  period.  The 
recipient  could  submit  a  single  project 
overall  goal  for  Project  X,  based  on  the 
$150  million  to  be  expended  over  the 
life  of  the  project.  The  recipient  would 
also  submit  an  overall  goal  each  year  for 
its  other  DOT-assisted  contracting 
activities  in  Year  1,  Year  2,  and  Year  3, 
based  on  the  $40  million  the  recipient 
was  expending  in  each  of  those  years. 

An  overall  project  goal  can  be  used  for 
a  multi-modal  project.  For  example, 
suppose  FHWA  Recipient  W  and  FTA 
Recipient  Z  are  cooperating  on  a  project, 
which  involves  the  total  expenditure  of 
$500  million.  Recipients  W  and  Z  can 
submit  jointly  a  single  overall  project 
goal  for  the  project.  W  and  Z  would  also 
each  submit  regular  annual  overall  goals 
for  their  other  activities  during  the  time 
that  the  project  was  under  way. 


Many  large  projects  with  which  it 
could  be  useful  to  establish  an  overall 
project  goal  include  design-build 
contracts.  In  such  a  case,  the- overall 
project  goal  would  serve  as  the  goal  for 
the  master  contractor.  The  master 
contractor  would  then  proceed  to 
establish  contract  goals  for  the 
subcontracts  it  is  letting  at  a  level 
appropriate  to  meet  the  race  conscious 
portion  of  the  project  overall  goal. 

Currently,  part  26  explicitly 
authorizes  the  use  of  project  goals  in 
FAA  and  FTA  projects.  While  nothing 
in  the  rule  precludes  the  use  of  project 
goals  in  FHWA  projects,  the  rule  does 
not  explicitly  mention  FHWA  projects 
in  this  context.  It  is  the  Department's 
view,  however,  that  recipients  of  funds 
from  all  three  operating  administrations 
can  make  use  of  project  goals. 

Clarification  Concerning  Primary 
Industry  Classification 

Section  26.5  of  the  DBE  final  rule 
defined  primary  industrial  classification 
as  the  four-digit  Standard  Industrial 
Classification  (SIC)  code  designation 
defined  in  13  CFR  part  121  by  the  Small 
Business  Administration.  In  the  final 
rule  we  further  stated  that  as  the  North 
American  Industrial  Classification 
System  (NAICS)  replaces  the  SIC 
system,  reference  to  SIC  codes  and  the 
SIC  Manual  are  deemed  to  refer  to  the 
NAICS  manual  and  applicable  codes. 
We  would  like  to  take  this  opportunity 
to  remind  recipients  that  effective 
October  1 ,  2000,  the  Small  Business 
Administration  is  no  longer  using  the 
SIC  system  for  its  small  business 
standards.  The  SBA  published  a  final 
rule  on  May  15,  2000,  adopting  small 
business  size  standards  based  on  the 
NAICS  (65  FR  30840).  The  new  table  of 
small  business  size  standards  that 
accompanied  the  rule  contained  errors, 
so  the  SBA  published  a  replacement 
table  in  the  Federal  Register  on 
September  5.  2001  (65  Fed.  Reg.  53533). 
Therefore,  the  term  "Standard  Industrial 
Classification"  and  the  acronym  "SIC" 
will  be  replaced  with  "North  American 
Industrial  Classification  System"  and 
the  acronym  "NAICS"  throughout  the 
text  of  the  regulation.  Although  this 
change  was  not  included  in  the  Interim 
Final  Rule,  the  change  is  editorial  in 
nature  and  does  not  require  notice  and 
comment. 

The  SBA  rule  on  NAICS  standards 
can  be  obtained  through  the  Internet  at: 
http://www.sba.gov/size/.  Further 
information  about  NAICS,  including  a 
table  matching  SIC  codes  to  NAICS 
codes,  is  available  on  the  U.S.  Bureau  of 
Census"  Web  page  at:  http://census.gdv/ 
epcd/www/naics.html.  The  North 
American  Industry  Classification 
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Manual —  United  States,  1997  is 
available  from  the  National  Technical 
Information  Service,  5285  Port  Royal 
Road.  Springfield,  VA,  22161;  by  calling 
1  (800)  553-6847;  or  via  the  Internet  at: 
http://www.ntis.gov/product/naics.htin. 

Regulatory  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Provisions 

This  rule  is  not  a  significant 
regulation  under  either  Executive  Order 
12866  or  DOT  Regulatory  Policies  and 
Provisions.  The  rule  will  not  impose 
any  new  costs  on  recipients  or 
contractors.  It  simply  would  make 
administrative  adjustments  concerning 
existing  provisions  and  assist 
contractors  by  implementing  the  SBA- 
DOT  MOU.  It  would  also  reduce 
burdens  on  contractors  and  recipients 
through  the  use  of  new  uniform  forms. 

Regulatory  Flexibility  Act  Analysis 

The  Department  certifies  that  this  rule 
will  not  have  significant  economic 
effects  on  a  substantial  number  of  small 
entities.  While  the  rule  affects  small 
entities,  it  does  not  have  a  significant 
economic  impact  on  anyone. 

Paperwork  Reduction  Act 

This  rule  contains  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1995 
(the  PRA,  44  U.S.C.  3507(d)),  the 
Department  will  submit  these 
requirements  to  the  Office  of 
Information  And  Regidatory  Affairs  of 
the  Office  of  Management  and  Budget 
for  review. 

As  noted  elsewhere  in  this  preamble, 
the  Department  adopted  the  suggestion 
of  having  one  standard  reporting  form  in 
the  February  2.  1999.  DBE  final  rule. 
The  Uniform  Semi-Aimual  Report  of 
DBE  Awards  or  Commitments  and 
Achievements  form  is  contained  in 
Appendix  B.  At  the  present  time,  the 
Department  has  an  information 
collection  item  approved  under  the 
Paperwork  Reduction  Act.  This  is  for  a 
quarterly  DBE  data  report  from 
recipients  to  DOT  (OMB  No.  2105- 
0510).  This  approval  expired  July  31, 
2001.  Because  the  reporting  requirement 
has  been  reduced  to  semi-annually,  the 
burden  has  been  reduced. 

Firms  applying  for  DBE  certification 
must  provide  information  to  recipients 
to  allow  them  to  review  the  firm's 
continuing  eligibility.  The  1999  DBE 
final  rule  also  called  for  a  single, 
imiform,  nationwide  certification 
application  form.  Part  26  requires  firms 
applying  for  DBE  certification  to 
provide  information  to  recipients  to 
allow  them  to  make  eligibility  decisions. 


Currently,  an  applicant  firm  may  be 
required  to  fill  out  different  applications 
for  FAA,  FHWA  and  FTA  recipients. 
The  Department  believes  that  requiring 
one  imiform  application  will  reduce  the 
paperwork  burden.  The  Uniform 
Certification  Application  form  is 
contained  in  Appendix  F. 

This  rule  provides  forms  for  the 
Unified  Certification  Program  for 
recipients.  UCP  certifying  agencies  are 
responsible  for  maintaining  a  directory 
of  certified  DBE  firms.  Instead  of  the 
himdreds  that  used  to  be  required,  now 
only  52  consolidated  directories  will 
exist.  Additionally,  recipients  must 
submit  DBE  programs  to  be  approved  by 
the  Department,  including  calciUations 
of  overall  goals.  As  they  complete  this 
requirement,  recipients  may  temporarily 
expend  more  hours  than  in  the  past  on 
information-related  tasks. 

■ 

Federalism 

The  Department  has  determined  that 
this  final  rule  will  not  have  Federalism 
impacts  sufficient  to  warrant 
preparation  of  a  Federalism  assessment. 

List  of  Sul^ects  in  49  CFR  Part  26 

Administrative  practice  and 
procedure,  Airports,  Civil  rights. 
Government  contracts.  Grant- 
programs — transportation.  Mass 
transportation.  Minority  businesses, 
Reporting  and  recordkeeping- 
requirements. 

Issued  this  4th  day  of  June,  2003,  at 
Washington.  E>C. 
Norman  Y.  Mineta, 
Secretary  of  Transportation. 

■  For  the  reasons  set  forth  in  the 
preamble,  the  Department  amends  49 
CFR  part  26  as  follows: 

PART  26— PARTiaPATION  BY 
DISADVANTAGED  BUSINESS 
ENTERPRISES  IN  DEPARTMENT  OF 
TRANSPORTATION  FINANCIAL 
ASSISTANCE  PROGRAMS 

■  1.  The  authority  citation  for  49  CFR 
part  26  continues  to  read  as  follows: 

Authority:  23  U.S.C.  324;  41  U.S.C.  2000d, 
et  seq.;  49  U.S.C.  1615,  47107,  47113.  47123; 
Pub.  L.  105-178,  Sec.  1101(b),  112  Stat.  107, 
113. 

■  2.  hi  49  CFR  part  26,  the  term  . 
"Standard  Industrial  Classification"  is 
revised  to  read  "North  American 
Industrial  Classification  System" 
wherever  it  occurs.  The  acronym  "SIC" 
is  revised  to  read  "NAICS"  wherever  it 
occurs. 

■  3.  Amend  §  26.5  by  adding,  in 
alphabetical  order  among  the  existing 
definitions,  a  definition  of  "DOT/SBA 
MOU  Memorandum  of  Understanding  or 
MOU"  after  "DOT-assisted  contract  and 


a  definition  of  "SBA  certified  firm"  after 
"Small  Business  Administration",  and 
by  revising  the  definition  of  "Primary 
industry  classification",  to  read  as 
follows: 

§  26.5    What  do  the  terms  in  this  part 
mean? 

***** 

DOT/SBA  Memorandum  of 
Understanding  or  MOU,  refers  to  the 
agreement  signed  on  November  23, 
1999,  between  the  Department  of 
Transportation  (DOT)  and  the  Small 
Business  Administration  (SBA) 
streamlining  certification  procedures  for 
participation  in  SBA's  8(a)  Business 
Development  (8(a)  BD)  and  Small 
Disadvantaged  Business  (SDB) 
programs,  and  DOT's  Disadvantaged 
Business  Enterprise  (DBE)  program  for 
small  and  disadvantaged  businesses. 
***** 

Primary  industry  classification  meaQS 
the  North  American  Industrial 
Classification  System  (NAICS) 
designation  which  best  describes  the 
primary  business  of  a  firm.  The  NAICS 
is  described  in  the  North  American 
Industry  Classification  Manual — United 
States,  1397  which  is  available  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Road,  Springfield,  VA. 
22161;  by  calling  1  (800)  553-6847;  or 
via  the  Internet  at:  http://www.ntis.gov/ 
product/ naics.htm. 
***** 

SBA  certified  firm  refers  to  firms  that 
have  a  current,  valid  certification  from 
or  recognized  by  the  SBA  under  the  8(a) 
BD  or  SDB  programs. 
***** 

■  4.  Revise  §  26.29  to  read  as  follows: 

§  26^    What  prompt  payment 
mechanisms  must  recipients  have? 

(a)  You  must  establish,  as  part  of  your 
DBE  program,  a  contract  clause  tp 
require  prime  contractors  to  pay 
subcontractors  for  satisfactory 
performance  of  their  contracts  no  later 
than  30  days  from  receipt  of  each 
payment  you  make  to  the  prime 
contractor. 

(b)  You  must  ensure  prompt  and  full 
payment  of  retainage  from  the  prime 
contractor  to  the  subcontractor  within 
30  days  after  the  subcontractor's  work  is 
satisfactorily  completed.  You  must  use 
one  of  the  following  methods  to  comply 
with  this  requirement: 

(1)  You  may  decline  to  hold  retainage 
bova  prime  contractors  and  prohibit 
prime  contractors  from  holding 
retainage  from  subcontractors. 

(2)  You  may  decline  to  hold  retainage 
from  prime  contractors  and  require  a 
contract  clause  obligating  prime 
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contractors  to  make  prompt  and  full 
payment  of  any  retainage  kept  by  prime 
contractor  to  the  subcontractor  within 
30  days  after  the  subcontractor's  work  is 
satisfactorily  completed. 

(3)  You  may  hold  retainage  from 
prime  contractors  and  provide  for 
prompt  cmd  regular  incremental 
acceptances  of  portions  of  the  prime 
contract,  pay  retainage  to  prime 
contractors  based  on  these  acceptances, 
and  require  a  contract  clause  obligating 
the  prime  contractor  to  pay  all  retainage 
owed  to  the  subcontractor  for 
satisfactory  completion  of  the  accepted 
work  within  30  days  after  your  payment 
to  the  prime  contractor. 

(c)  For  purposes  of  this  section,  a 
subcontractor's  work  is  satisfactorily 
completed  when  all  the  tasks  called  for 
in  the  subcontract  have  been 
accomplished  and  documented  as 
required  by  the  recipient.  When  a 
recipient  has  made  an  incremental 
acceptance  of  a  portion  of  a  prime 
contract,  the  work  of  a  subcontractor 
covered  by  that  acceptance  is  deemed  to 
be  satisfactorily  completed. 

(d)  Your  DBE  program  must  provide 
appropriate  means  to  enforce  the 
requirements  of  this  section.  These 
means  may  include  appropriate 
penalties  for  failure  to  comply,  the 
terms  and  conditions  of  which  you  set. 
Your  program  may  also  provide  that  any 
delay  or  postponement  of  payment 
among  the  parties  may  take  place  only 
for  good  cause,  with  your  prior  written 
approval. 

(e)  You  may  also  establish,  as  part  of 
your  DBE  program,  any  of  the  following 
additional  mechanisms  to  ensure 
prompt  payment: 

(1)  A  contract  clause  that  requires 
prime  contractors  to  include  in  their 
subcontracts  language  providing  that 
prime  contractors  and  subcontractors 
will  use  appropriate  alternative  dispute 
resolution  mechanisms  to  resolve 
payment  disputes.  You  may  specify  the 
nature  of  such  mechanisms. 

(2)  A  contract  clause  providing  that 
the  prime  contractor  will  not  be 
reimbursed  for  work  performed  by 
subcontractors  unless  and  until  the 
prime  contractor  ensures  that  the 
subcontractors  are  promptly  paid  for  the 
work  they  have  performed. 

(3)  Other  mecnanisms,  consistent 
with  this  part  and  applicable  state  and 
local  law,  to  ensure  that  DBEs  and  other 
contractors  are  fully  and  promptly  paid. 
■  5.  In  §  26.37,  revise  paragraph  (b)  to 
read  as  follows: 

126.37    What  are  a  recipient's 
responsibilities  for  monitoring  the 
performance  of  other  program  participants? 


(b)  Your  DBE  program  must  also 
include  a  monitoring  and  enforcement 
mechanism  to  ensure  that  work 
committed  to  DBEs  at  contract  award  is 
actually  performed  by  DBEs. 

*  tk  *  *  * 

■  6-7.  In  §  26.55,  revise  paragraphs  (d)(5) 
and  (h)  to  read  as  follows: 

§  26.55    How  is  DBE  participation  counted 
toward  goals? 

***** 

(d)*  *  * 

(5)  The  DBE  may  also  lease  trucks 
from  a  non-DBE  firm,  including  from  an 
owner-operator.  The  DBE  who  leases 
trucks  from  a  non-DBE  is  entitled  to 
credit  for  the  total  value  of 
transportation  services  provided  by  non- 
DBE  lessees  not  to  exceed  the  value  of 
transportation  services  provided  by 
DBE-owned  trucks  on  the  contract. 
Additional  participation  by  non-DBE 
lessees  receives  credit  only  for  the  fee  or 
commission  it  receives  as  a  result  of  the 
lease  arrangement.  If  a  recipient  chooses 
this  approach,  it  must  obtain  written 
consent  from  the  appropriate 
Department  Operating  Administration. 

Example  to  this  paragraph  ldl(5):  DBE 
Firm  X  uses  two  of  its  own  Iruclis  on  a 
contract.  It  leases  two  truclts  from  DBE  Firm 
Y  and  six  truclcs  from  nOn-DBE  Firm  Z.  DBE 
credit  would  be  awarded  for  the  total  value 
of  transportation  services  provided  by  Firm 
X  and  Firm  Y.  and  may  also  be  awarded  for 
the  total  value  of  transportation  services 
provided  by  four  of  the  six  trucks  provided 
by  Firm  Z.  In  all,  full  credit  would  be 
allowed  for  the  participation  of  eight  trucks. 
With  respect  to  the  other  two  trucks  provided 
by  Firm  Z,  DBE  credit  could  be  awarded  only 
for  the  fees  or  commissions  pertaining  to 
those  trucks  Firm  X  receives  as  a  result  of  the 
lease  with  Firm  Z. 
****** 

(h)  Do  not  count  the  participation  of 
a  DBE  subcontractor  toward  a 
contractor's  final  compliance  with  its 
DBE  obligations  on  a  contract  until  the 
amount  being  counted  has  actually  been 
paid  to  the  DBE. 

■  8.  Revise  §  26.61(c)  to  read  as  follows: 

§  26.61     How  are  burdens  of  proof  allocated 
In  the  certification  process? 

***** 

(c)  You  must  rebuttably  presume  that 
members  of  the  designated  groups 
identiHed  in  §  26.67(a)  are  socially  and 
economically  disadvantaged.  This 
means  they  do  not  have  the  burden  of 
proving  to  you  that  they  are  socially  and 
economically  disadvantaged.  In  order  to 
obtain  the  beneBt  of  the  rebuttable 
presumption,  individuals  must  submit  a 
signed,  notarized  statement  that  they  are 
a  member  of  one  of  the  groups  in 

§  26.67(a).  Applicants  do  have  the 
obligation  to  provide  you  information 


concerning  their  economic  disadvantage 
(see  §26.67). 

***** 

■  9.  Revise  §  26.63(a]  to  read  as  follows: 

§  26.63    What  rules  govern  group 
membership  determinations? 

(a)(1)  If,  after  reviewing  the  signed 
notarized  statement  of  membership  in  a 
presumptively  disadvantaged  group  (see 
§  26.61(c)),  you  have  a  well  founded 
reason  to  question  the  individual's 
claim  of  membership  in  that  group,  you 
must  require  the  individual  to  present 
additional  evidence  that  he  or  she  is  a 
member  of  the  group. 

(2)  You  must  provide  the  individual 

a  written  explanation  of  your  reasons  for 
questioning  his  or  her  group 
membership  emd  a  written  request  for 
additional  evidence  as  outlined  in 
paragraph  (b)  of  this  section. 

(3)  In  implementing  this  section,  you 
must  take  special  care  to  ensure  that  you 
do  not  impose  a  disproportionate 
burden  on  members  of  any  particular 
designated  group.  Imposing  a 
disproportionate  burden  on  members  of 
a  particular  group  could  violate  §  26.7(b) 
and/or  Title  VI  of  the  Civil  Rights  Act 
of  1964  and  49  CFR  part  21. 
***** 

■  10-11.  Revise  §  26.67(a)(2)  and  remove 
and  reserve  paragraph  (c)  as  follows: 

§  26.67    What  rules  determine  social  and 
economic  disadvantage? 

(a)  *   *    * 

(D*   *   * 

(2)  (i)  You  must  require  each 
individual  owner  of  a  firm  applying  to 
participate  as  a  DBE  (except  a  firm 
applying  to  participate  as  a  DBE  airport 
concessionaire)  whose  ownership  and 
control  are  relied  upon  for  DBE 
certification  to  certify  that  he  or  she  has 
a  personal  net  worth  that  does  not 
exceed  $750,000. 

(ii)  You  must  require  each  individual 
who  makes  this  certification  to  support 
it  with  a  signed,  notarized  statement  of 
personal  net  worth,  with  appropriate 
supporting  documentation.  This 
statement  and  documentation  must  not 
be  unduly  lengthy,  burdensome,  or 
intrusive. 

(iii)  In  determining  an  individual's 
net  worth,  you  must  observe  the 
following  requirements: 

(A)  Exclude  an  individual's 
ownership  interest  in  the  applicant  firm; 

(B)  Exclude  the  individual's  equity  in 
his  or  her  primary  residence  (except  any 
portion  of  such  equity  that  is 
attributable  to  excessive  withdrawals 
bom  the  applicant  firm). 

(C)  Do  not  use  a  contingent  liability  to 
reduce  an  individual's  net  worth. 
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(D)  With  respect  to  assets  held  in 
vested  pension  plans.  Individual 
Retirement  Accounts,  401  (k)  accounts, 
or  other  retirement  savings  or 
investment  programs  in  which  the 
assets  cannot  be  distributed  to  the 
individual  at  the  present  time  without 
significant  adverse  tax  or  interest 
consequences,  include  only  the  present 
value  of  such  assets,  less  the  tax  and 
interest  penalties  that  would  accrue  if 
tke  asset  were  distributed  at  the  present 
time.. ,      • 

(iv)  Notwithstanding  any  provision  of 
Federal  or  state  law,  you  must  not 
release  an  individual's  personal  net 
worth  statement  nor  any  documentation 
supporting  it  to  any  third  party  without 
the  written  consent  of  the  submitter. 
Provided,  that  you  must  transmit  this 
information  to  DOT  in  any  certification 
appeal  proceeding  under  §  26.89  in 
which  the  disadvantaged  status  of  the 
individual  is  in  question. 
***** 

■  12.  Amend  §  26.73  by  revising 
paragraph  (h),  and  adding  a  new 
paragraph  (i),  to  read  as  follows: 

S  26.73    What  are  other  rules  affecting 
certification? 

***** 

(h)  A  firm  that  is  owned  by  an  Indian 
tribe  or  Native  Hawaiian  organization, 
rather  than  by  Indians  or  Native 
Hawaiians  as  individuals,  may  be 
eligible  for  certification.  Such  a  firm 
must  meet  the  size  standards  of  §  26.35. 
Such  a  firm  must  be  controlled  by 
socially  and  economically 
disadvantaged  individuals,  as  provided 
in  §26.71. 

(i)  The  following  special  rules  apply 
to  the  certification  of  firms  related  to 
Alaska  Native  Corporations  (ANCs). 

(1)  Notwithstanding  any  other 
provisions  of  this  subpart,  a  direct  or 
indirect  subsidiary  corporation,  joint 
ventiire,  or  partnership  entity  of  an  ANC 
is  eligible  for  certification  as  a  DBE  if  it 
meets  all  of  the  following  requirements: 

(i)  The  Settlement  Common  Stock  of 
the  underlying  ANC  and  other  stock  of 
the  ANC  held  by  holders  of  the 
Settlement  Common  Stock  and  by 
Natives  and  descendents  of  Natives 
represents  a  majority  of  both  the  total 
equity  of  the  ANC  and  the  total  voting 
power  of  the  corporation  for  purposes  of 
electing  directors; 

(ii)  The  shares  of  stock  or  other  units 
of  common  ownership  interest  in  the 
subsidiary,  joint  venture,  or  partnership 
entity  held  by  the  ANC  and  by  holders 
of  its  Settlement  Common  Stock 
represent  a  majority  of  both  the  total 
equity  of  the  entity  and  the  total  voting 
power  of  the  entity  for  the  purpose  of 


electing  directors,  the  general  partner,  or 
principal  officers;  and 

(iii)  The  subsidiary,  joint  venture,  or 
partnership  entity  has  been  certified  by 
the  Small  Business  Administration 
under  the  8(a)  or  small  disadvantaged 
business  program. 

(2)  As  a  recipient  to  whom  an  ANC- 
related  entity  applies  for  certification, 
you  do  not  use  the  DOT  uniform 
application  form  [see  Appendix  F  of  this 
part).  You  must  obtain  from  the  firm 
documentation  sufficient  to  demonstrate 
that  entity  meets  the  requirements  of 
paragraph  (i)(l)  of  this  section.  You 
must  also  obtain  sufficient  information 
about  the  firm  to  allow  you  to 
administer  your  program  (e.g., 
information  that  would  appear  in  your 
DBE  Directory). 

(3)  If  an  ANC-related  firm  does  not 
meet  all  the  conditions  of  paragraph 
(i)(l)  of  this  section,  then  itmust  meet 
the  requirements  of  paragraph  (h)  of  this 
section  in  order  to  be  certified,  on  the 
same  basis  as  firms  owned  by  Indian 
Tribes  or  Native  Hawaiian 
Organizations. 

■  13.  Amend  §  26.83  by  revising 
paragraphs  (c)(7)  introductory  text  and 
(c)(7)(i)  to  read  as  follows: 

§  26.83    What  procedures  do  recipients 
follow  in  making  certification  decisions? 

***** 

(c)  *  *  *         , 

(7)  Require  potential  DBEs  to 
complete  and  submit  an  appropriate 
application  form,  unless  the  potential 
DBE  is  an  SBA  certified  firm  applying 
pursuant  to  the  DOT/SBA  MOU. 

(i)  You  must  use  the  application  form 
provided  in  Appendix  F  to  this  part 
without  change  or  revision.  However, 
you  may  provide  in  your  DBE  program, 
with  the  approval  of  the  concerned 
operating  administration,  for 
supplementing  the  form  by  requesting 
additional  information  not  inconsistent 
with  this  part. 
***** 

■  14.  Add  a  new  §  26.84,  to  read  as 
follows: 

§  26.84    How  do  recipients  process 
applications  submitted  pursuant  to  ttie 
DOT/SBA  MOU? 

(a)  When  an  SBA-certified  firm 
applies  for  certification  pursuant  to  the 
DOT/SBA  MOU,  you  must  accept  the 
certification  applications,  forms  and 
packages  submitted  by  a  firm  to  the  SBA 
for  either  the  8(a)  BD  or  SJDB  programs, 
in  lieu  of  requiring  the  applicant  firm  to 
complete  your  own  application  forms 
and  packages.  The  applicant  may 
submit  the  package  directly,  or  may 
request  that  the  SBA  forward  the 
package  to  you.  Pursuant  to  the  MOU, 


the  SBA  will  forward  the  package 
within  thirty  days. 

(b)  If  necessary,  you  may  request 
additional  relevant  information  from  the 
SBA.  The  SBA  will  provide  this 
additional  material  within  forty-five 
days  of  your  written  request. 

(c)  Before  certifying  a  firm  based  on 
its  8(a)  BD  or  SDB  certification,  you 
must  conduct  an  on-site  review  of  the 
firm  (see  §  26.83(c)(1)).  If  the  SBA 
conducted  an  on-site  review,  you  may 
rely  on  the  SBA's  report  of  the  on-site 
review.  In  connection  with  this  review, 
you  may  also  request  additional  relevant 
information  from  the  firm. 

(d)  Unless  you  determine,  based  on 
the  on-site  review  and  information 
obtained  in  connection  with  it.  that  the 
firm  does  not  meet  the  eligibility 
requirements  of  Subpart  D  of  this  part, 
you  must  certify  the  firm. 

(e)  You  are  not  required  to  process  an 
application  for  certification  from  an 
SBA-certified  firm  having  its  principal 
place  of  business  outside  the  state(s)  in 
which  you  operate  unless  there  is  a 
report  of  a  "home  state"  on-site  review 
on  which  you  may  rely. 

(f)  You  are  not  required  to  process  an 
application  for  certification  from  an 
SBA-certified  firm  if  the  firm  does  not 
provide  products  or  services  that  you 
use  in  your  DOT-assisted  programs  or 
airport  concessions. 

■  15.  Redesignate  §^26.85  as  §  26.86. 
Within  the  redesignated  §  26.86, 
redesignate  paragraphs  (b)  and  (c)  as 
pciragraphs  (c)  and  (d)  and  add  a  new 
paragraph  (b)  to  read  as  follows: 

§26.86    What  rules  govern  recipients' 
denials  of  initial  requests  for  certification? 

*         *         *         *         * 

(b)  When  you  deny  DBE  certification 
to  a  firm  certified  by  the  SBA,  you  must 
notify  the  SBA  in  writing.  The 
notification  must  include  the  reason  for 
denial. 
***** 

■  16.  Add  a  new  §  26.85,  to  read  as 
follows: 

§  26.85    How  do  recipients  respond  to 
requests  from  DBE-certified  firms  or  ttie 
SBA  made  pursuant  to  ttw  DOT/SBA  MOU? 

(a)  Upon  receipt  of  a  signed,  written 
request  from  a  DBE-certified  firm,  you 
must  transfer  to  the  SBA  a  copy  of  the 
firm's  application  package.  You  must 
transfer  this  information  within  thirty 
days  of  receipt  of  the  request. 

(b)  If  necessary',  the  SBA  may  make  a 
written  request  to  the  recipient  for 
additional  materials  (e.g.,  the  report  of 
the  on-site  review).  You  must  provide  a 
copy  of  this  material  to  the  SBA  within 
forty-five  days  of  the  additional  request. 
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(c)  You  must  provide  appropriate 
assistance  to  SBA-certified  firms, 
including  providing  information 
pertaining  to  the  DBE  application 
process,  filing  locations,  required 
documentation  and  status  of 
applications. 

■  17.  Amend  §  26.87  by  redesignating 
paragraphs  (h)  through  (j)  as  paragraphs 
(i)  through  (k)  and  by  adding  a  new 
paragraph  (h)  to  read  as  follows: 

§  26.87    What  procedur«  does  a  recipient 
use  to  remove  a  DBE's  eligibility? 

•         *         •         •         * 

(h)  When  you  decertify  a  DBE  firm 
certified  by  the  SBA,  you  must  notify 
the  SBA  in  writing.  The  notification 
must  include  the  reason  for  denial. 


■  18.  Amend  §  26.89  by  revising 
paragraphs  (a)(1)  and  (f)(7)to  read  as 
follows: 

§  26.89    What  is  the  process  for 
certification  appeals  to  ttie  Department  of 
Transportation  ? 

(a)(1)  If  you  are  a  firm  that  is  denied 
certification  or  whose  eligibility  is 


removed  by  a  recipient,  including  SBA- 
certified  firms  applying  pursuant  to  the 
DOT/SBA  MOU,  you  may  make  an 
administrative  apj)eal  to  the 
Department.  ' 

•        •        •        *        * 

(fy*  *  * 

(7)  The  Department  provides  written 
notice  of  its  decision  to  you,  the  firm, 
and  the  complainant  in  an  ineligibility 
complaint.  A  copy  of  the  notice  is^  also 
sent  to  any  other  recipient  whose 
administrative  record  or  decision  has 
been  involved  in  the  proceeding  (see 
paragraph  (d)  of  this  section).  The 
Department  will  also  notify  the  SBA  in 
writing  when  DOT  takes  an  action  on  an 
appeal  that  results  in  or  confirms  a  loss 
of  eligibility  to  any  SBA-certified  firm. 
The  notice  includes  the  reasons  for  the 
Department's  decision,  including 
specific  references  to  the  evidence  in 
the  record  that  supports  each  reason  for 
the  decision. 


■  19.  In  §  26.109,  revise  paragraph  (a)(2) 
to  read  as  follows: 


§26.109    What  are  the  rules  governing 
information,  confidentiality,  cooperation, 
and  intimidation  or  retaliation? 

(a)  *  *  * 

(D*  *   * 

(2)  Notwithstanding  any  provision  of 
Federal  or  state  law,  you  must  not 
release  information  that  may  be 
reasonably  be  construed  as  confidential 
business  information  to  any  third  party 
without  the  written  consent  of  the  firm 
that  submitted  the  information.  This 
includes  applications  for  DBE 
certification  and  supporting 
documentation.  However,  you  must 
transmit  this  information  to  DOT  in  any 
certification  appeal  proceeding  under 
§  26.89  in  which  the  disadvantaged 
status  of  the  individual  is  in  question. 

■  20.  In  Appendix  B,  revise  the  heading 
and  add  a  form  reading  as  follows: 

Appendix  B  to  Part  26 — Unifbrm 
Report  of  DBE  Awards  or  Commitments 
and  Pa3rments  Form 

BHJJNO  COOE  4aiO-S2-r 
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INSTRUCTIONS  FOR  COMPLETING  THE  UNIFORM  REPORT  OF  DBE  AWARDS  OR  COMMITMENTS  AND 

PAYMENTS 


1 .  Indicate  the  DOT  Operating  Administration  (OA)  that  provides 
your  Federal  financial  assistance.  If  assistance  comes  from  more 
than  one  OA,  use  separate  reporting  forms  for  each  OA.  If  you  are  an 
FTA  recipient,  indicate  your  Vendor  Number  in  the  space  provided. 

2.  If  you  are  an  FAA  recipient,  indicate  the  relevant  AIP  Numbers 
covered  by  this  report.   If  more  than  six,  attach  a  separate  sheet. 


3.  Specify  the  Federal  fiscal  year  (i.e.,  Octotwr  1 
which  the  covered  reporting  period  falls. 

4.  State  the  date  of  submission  of  this  report. 


Septeml>er  30)  in 


5.  Check  the  appropriate  box  that  indicates  the  reporting  period 
that  the  data  provided  in  this  report  covers.  If  this  report  is  due 
June  1,  data  should  cover  October  I  -  March  31.  If  this  report  is 
due  December  I,  data  should  cover  April  1  -  Septemt>er  30.  If  this 
report  is  due  to  the  FAA,  data  should  cover  the  entire  year. 

6.  Name  of  the  recipient 

7.  State  your  annual  DBE  goal(s)  established  for  the  Federal  fiscal 
year  of  this  report  to  be  submitted  to  and  approved  by  the  relevant 
OA  Your  Overall  Goal  is  to  be  reported  as  well  as  ^e  breakdown 
for  specific  Race  Conscious  and  Race  Neutral  Goals  (both  of  which 
iiKlude  gender-conscious/neutral  goals).  Tlie  Race  Conscious  Goal 
portion  should  be  based  on  programs  that  focus  on  and  provide 
t>enefits  only  for  DBEs.  The  use  of  contract  goals  is  a  primary 
example  of  a  Race  Conscious  measure.  The  Race  Neutral  Goal 
portion  should  include  programs  that,  while  benefiting  DBEs,  are 
not  solely  focused  on  DBE  firms.  For  example,  a  small  business 
outreach  program,  technical  assistance,  and  prompt  payment 
clauses  can  assist  a  wide  variety  of  businesses  in  addition  to 
helping  DBE  firms. 

8-9.  The  amounts  in  items  8(A>-90)  should  include  all  types  of 
prime  contracts  awarded  and  all  types  of  subcontracts  awarded  or 
committed,  including:  professional  or  consultant  services, 
construction,  purchase  of  materials  or  supplies,  lease  or  purchase  of 
equipment  and  any  other  types  of  services.  All  dollar  amounts  are 
to  reflect  only  the  Federal  share  of  such  contracts,  and  should  be 
rounded  to  the  nearest  dollar. 

8(A).  Provide  the  total  dollar  amount  for  all  prime  contracts 
assisted  with  DOT  funds  that  were  awarded  during  this  reporting 
period. 

8(B).  Provide  the  total  number  of  all  prime  contracts  assisted  with 
DOT  funds  that  were  awarded  during  this  reporting  period. 

8(C).  From  the  total  dollar  amount  awarded  in  item  8(A),  provide 
the  dollar  amount  awarded  to  certified  DBEs  during  this  reporting 
period. 

8(D).  From  the  total  number  of  prime  contracts  awarded  in  item 
8(B),  specify  the  number  awarded  to  certified  DBEs  during  this 
reporting  period. 

8(E).  From  the  total  dollars  awarded  in  8(C),  provide  the  dollar 
amount  awarded  to  DBEs  though  the  use  of  Race  Conscious 
methods.  See  the  definition  of  Race  Conscious  Goal  in  item  7  and 
the  explanation  of  project  types  in  item  8  to  include  in  your 
calculation. 

8(F).  From  the  total  number  of  prime  contracts  awarded  in  8(D), 
specify  the  number  awarded  to  DBEs  through  Race  Conscious 
methods. 


8(G).  From  the  total  dollar  amount  awarded  in  item  8(C),  provide 
the  dollar  amount  awarded  to  certified  DBEs  through  the  use  of 
Race  Neutral  methods.  See  the  definition  of  Race  Neutral  Goal  in 
item  7  and  the  explanation  of  project  types  in  item  8  to  include. 

8(H).  From  the  total  number  of  prime  contracts  awarded  in  8(D). 
specify  the  number  awarded  to  DBEs  through  Race  Neutral  methods 

8(1).  Of  all  prime  contracts  awarded  this  reporting  period,  calculate 
the  percentage  going  to  DBEs.  Divide  the  dollar  amount  in  item 
8(C)  by  the  dollar  amount  in  item  8(A)  to  derive  this  percentage. 
Round  percentage  to  the  nearest  tenth. 

9(A)-9(I).  Items  9(A)-9(I)  are  derived  in  the  same  way  as  items  8(A)- 
8(1),  except  that  these  calculations  should  be  based  on  subcontracts 
rather  than  prime  contracts.  Unlike  prime  contracts,  which  may 
only  be  awarded,  subcontracts  may  be  either  awarded  or  committed. 

10(A)-1 1(1).  For  all  DBEs  awarded  prime  contracts  ai>d  awarded  or 
committed  subcontracts  as  indicated  in  8(C)-(D)  and  9(C)-(D).  break 
the  data  down  further  by  total  dollar  amount  as  well  as  the  number 
of  all  contracts  going  to  each  ethnic  group  as  well  as  to  non- 
minority  women.  The  "Other"  cat<^ory  includes  those  DBEs  who 
are  not  members  of  the  presumptively  disadvantaged  groups 
already  listed,  but  who  are  determined  eligible  for  the  DBE  program 
on  an  individual  basis  (e.g.  a  Caucasian  male  with  a  disability).  The 
TOTALS  value  in  10(H)  should  equal  the  sum  of  8(C)  plus  9(C).  and 
similarly,  the  TOTALS  value  in  11(H)  should  equal  the  sum  of  8(D) 
plus  9(D).  Column  I  should  only  be  filled  out  if  this  report  is  due 
on  December  1,  as  indicated  in  item  S.  The  values  for  this  column 
are  derived  by  adding  the  values  reported  in  column  H  in  your  first 
report  with  the  values  reported  in  this  second  report. 

12(A).    Provide  the  total   number  of  prime  contracts   completed 
during  this  reporting  period  that  had  Race  Conscious  goals.    Race 
.  Conscious  contracts  are  those  with  contract  goals  or  another  Race 
Conscious  measure. 

12(B).  Provide  the  total  dollar  value  of  prime  contracts  completed 
this  reporting  period  that  had  Race  Conscious  goals. 

12(C).  Provide  the  total  dollar  amount  of  DBE  participation  on  all 
Race  Conscious  prime  contracts  completed  this  reporting  period 
that  was  necessary  to  meet  the  contract  goals  on  them.  This  applies 
only  to  Race  Conscious  prime  contracts. 

12(D).  Provide  the  actual  total  DBE  participation  in  dollars  on  the 
race  conscious  prime  contracts  completed  this  reporting  period. 

12(E).  Of  all  the  prime  contracts  completed  this  reporting  period, 
calculate  the  percentage  of  DBE  participation.  Divide  the  actual 
total  dollar  amount  in  12(D)  by  the  total  dollar  value  provided  in 
12(B)  to  derive  this  percentage.  Round  to  the  nearest  tenth. 

I3(A):-I3(E).  Items  I3(A)-13(E)  are  derived  in  the  same  manner  as 
items  I2(A)-12(E),  except  these  figures  should  t>e  based  on  Race 
Neutral  prime  contacts  (i.e.  those  with  no  race  conscious  measures). 

14(A)- 14(E).  Calculate  the  totals  for  each  column  by  adding  the 
race  conscious  and  neutral  figures  provided  in  each  row  above. 

15.  Name  of  the  Authorized  Representative  preparing  this  form. 

16.  Signature  of  the  Authorized  Representative. 

1 7.  Phone  number  of  the  Authorized  Representative.    . 

1 8.  Fax  number  of  the  Authorized  Representative. 


**Subait  voar  completed  report  to  voar  RegMmai  or  Divisioii  Office. 

% 
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■  21.  In  Appendix  E,  under  Economic 
Disadvantage,  remove  and  reserve 
section  (B)(2). 


■  22.  Add  a  new  Appendix  F  to  read  as        Appendix  F  to  Fart  26— Uniform 
follows:  Certification  Application  Form 
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INSTRUCTIONS  FOR  COMPLETING  THE  DISADVANTAGED  BUSINESS  ENTERPRISE  (DBE) 
PROGRAM  UNIFORM  CERTIFICATION  APPLICATION 

NOTE:  Uyuu  require  additional  space  for  any  question  in  this  application,  please  attach  additional  sheets  or  copies  as  needed, 
taking  care  to  indicate  on  each  attached  sheet/copy  the  section  and  number  of  thi»  application  to  which  it  refers. 


SecHon  1:  CERTIFICATION  INFORMATION 

A.  Prior/Other  Certifications 

Check  the  appropriate  box  indicating  for  which 
program  your  firm  is  currently  certified.  If  you  are 
already  certified  as  a  DBE,  mdicate  in  the  appropriate 
box  the  name  of  the  certifymg  agency  that  has 
previously  certified  your  firm,  and  also  indicate 
whether  your  finn\has  undergone  an  onsite  visit.  If 
your  firm  has  already  undergone  an  onsite 
visit/review,  indicate  the  most  recent  date  of  that 
review  and  the  state  UCP  that  conducted  the  review. 
NOTE:  If  your  firm  is  currently  certified  under  the 
SBA's  8(a)  and/or  SDB  programs,  you  mav  not  have 
to  complete  this  application.  You  should  contact  your 
state  UCP  to  find  out  about  a  streamlined  application 
process  for  firms  that  are  already  certified  under  the 
8(a)  and  SDB  programs. 

B.  Prior/Other  Applications  and  Privileges 

Indicate  whether  your  firm  or  any  of  the  persons  listed 
has  ever  withdrawn  an  application  for  a  DBE  program 
or  an  SBA  8(a)  or  SDB  program,  or  whether  any  have 
ever  been  denied  certification,  decertified,  debarred, 
suspended,  or  had  bidding  privileges  denied  or 
restricted  by  an^  state  or  local  agency  or  Federal 
entity.  If  your  answer  is  yes,  indicate  the  date  of  such 
action,  identify  the  name  of  the  agency,  and  explain 
fully  the  nature  of  the  action  in  the  space  provided. 

Section  2:  GENERAL  INFORMATION 

A.  Contact  Information 

(1)  State  the  name  and  title  of  the  person  who  will 
serve  as  your  firm's  primary  contact  under  this 
application. 

(2)  State  the  legal  name  of  your  firm,  as  indicated  in 
your  firm's  Articles  of  Incorporation  or  charter. 

(3)  State  the  primary  phone  number  of  your  firm.- 

(4)  State  a  secondary  phone  number,  if  any. 

(5)  State  your  firm's  fax  number,  if  any. 

(6)  State  your  firm's  or  your  contact  person's  email 
address. 

(7)  State  your  firm's  website  address,  if  any. 

(8)  State  the  street  address  of  your  firm  (i.e.,  the 
physical  location  of  its  offices  -  not  a  post  office 
box  address). 

(9)  State  the  mailing  address  of  your  firm,  if  it  is 
different  from  your  firm's  street  address. 

B.  Business  Profile 

( 1 )  In  the  box  provided,  briefly  describe  the  primary 
business  and  professional  activities  in  which  your 
firm  engages. 

(2)  State  the  Federal  Tax  ID  number  of  your  firm  as 
provided  on  your  firm's  filed  tax  returns,  if  you 
have  one.  This  could  also  be  the  Social  Security 
number  of  the  owner  of  your  firm. 

(3)  State  the  date  on  which  your  firm  was  officially 
established,  as  stated  in  your  firm's  Articles  of 
Incorporation  or  charter. 


(4)  State  the  date  on  which  you  and/or  each  other 
owner  took  ownership  of  the  firm. 

(5)  Check  the  appropriate  box  that  describes  the 
manner  in  which  you  and  each  other  owner 
acquired  ownership  of  your  firm  If  you  checked 
"Other,"  explain  in  the  space  provided. 

(6)  Check  the  appropriate  box  that  indicates  whether 
your  firm  is  "for  profit." 

.  NOTE:  If  you  checked  "No,"  then  you  do  NOT 
qualify  for  the  DBE  program  and  therefore  do  not 
need  to  complete  the  rest  of  this  application.  The 
DBE  program  requires  all  participating  firms  be 

_  for-profit  enterprises. 

(7)  Check  the  appropriate  box  that  describes  the  legal 
form  of  ownership  of  your  firm,  as  indicated  in 
your  firm's  Articles  of  Incorporation  or  charter. 
If  you  checked  "Other."  briefly  explain  in  the 
space  provided. 

(8)  Check  the  appropriate  box  that  indicates  whether 
your  firm  has  ever  existed  under  different 
ownership,  a  different  type  of  ownership,  or  a 
different  name.  If  you  checked  "Yes,"  specify 
which  and  briefly  explain  the  circumstances  in 
the  space  provided. 

(9)  Indicate    in   the   spaces   provided   how   many 
employees  your  firm  has,  specifying  the  number . 
of  employees  who  work  on  a  full-time  and  part- 
time  basis. 

(10)  Specify  the  total  gross  receipts  of  your  firm  for 
each  of  the  past  three  years,  as  declared  in  your 
firm's  filed  tax  returns. 

C    Relationships  with  Other  Businesses 

(1)  Check  the  appropriate  box  that  indicates  whether 
.    your  firm  is  co-located  at  any  of  its  business 

locations,  or  whether  your  fTrm  shares  a 
telephone  number(s).  a  post  office  box,  any  office 
space,  a  yard,  warehouse,  other  facilities,  any 
equipment,  or  any  office  staff  with  any  other 
business,  organization,  or  entity  of  any  kind.  If 
you  answered  "Yes,'"  then  specify  the  name  of 
the  other  firm(s)  and  briefly  explain  the  nature  of 
the  shared  facilities  or  other  items  in  the  space 
provided. 

(2)  Check  the  appropriate  box  that  indicates  whether 
at  present,  or  at  any  time  in  the  past: 

(a)  Your  firm  has  been  a  subsidiary  of  any  other 
film; 

(b)  Your  firm  consisted  of  a  partnership  in 
which  one  or  more  of  the  partners  are  other 
firms; 

(c)  Your  firm  has  owned  any  percentage  of  any 
other  firm;  and. 

(d>  Your  firm  has  had  any  subsidiaries  of  its 
own. 

(3)  Check  the  appropriate  box  that  indicates  whether 
any  other  firm  has  ever  had  an  ownership  interest 
in  your  firra. 
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(4)    If  you  answered  "Yes"  to  any  of  the  questions  in 
(2)(a>-(d)  or  (3),  identify  the  name,  address  and 
type  of  business  for  each. 
D.     Immediate  Family  Member  Businesses 

Check  the  appropriate  box  that  indicates  whether  any 
of  your  immediate  family  members  own  or  manage 
another  company.  An  "immediate  family  member"  is 
any  person  who  is  your  father,  mother,  husband,  wife, 
son,  daughter,  brother,  sister,  grandmother, 
grandfather,  grandson,  granddaughter,  mother-in-law. 
or  father-in-law.  If  you  answered  "Yes,"  provide  the 
name  of  each  relative,  your  relationship  to  them,  the 
name  of  the  company  they  own  or  manage,  the  type  of 
.  business,  and  whether  they  own  or  manage  the 
company. 

Section  3:  OWNERSHIP 

Identify  all  individuals  or  holding  companies  with  any 
ownership  interest  in  your  firm,  providing  the 
information  requested  below  (if  your  firm  has  more 
than  one  owner,  provide  completed  copies  of  this  section 
for  each  additional  owner): 

A.  Background  Information 

(1)  Give  the  name  of  the  owner. 

(2)  State  his/her  title  or  position  within  your  firm. 

(3)  Give  his/her  home  phone  number. 

(4)  State  his/her  home  (street)  address. 

'  (5)    Check  the  appropriate  box  that  indicates  this  . 
owner's  gender. 

(6)  Check  the  appropriate  box  that  indicates  this 
owner's  ethnicity  (check  all  that  apply).  If  you 
checked  "Other,"  specify  this  owner's  ethnic 
group/identity  not  otherwise  listed. 

(7)  Check  the  appropriate  box  to  indicate  whether 
this  owner  is  a  U.S.  citizen. 

(8)  If  this  owner  is  not  a  U.S.  citizen,  check  the 
appropriate  box  that  indicates  whether  this  owner 
is  a  lawfiilly  admitted  permanent  resident.  If  this 
owner  is  neither  a  U.S.  citizen  nor  a  lawfully 
admitted  permanent  resident  of  the  U.S.,  then  this 
owner  is  NOT  eligible  for  certification  as  a  DBE 
owner.  This,  however,  does  not  necessarily 
disqualify  your  firm  altogether  from  the  DBE 
program  if  another  owner  is  a  U.S.  citizen-  or 
lawfully  admitted  permanent  resident  and  meets 
the  program's  other  qualifying  requirements. 

B.  Ownership  Interest 

(1)  State  the  number  of  years  during  which  this 
owner  has  been  an  owner  of  your  firm. 

(2)  Indicate  the  dollar  value  of  this  owner's  initial 
investment  to  acquire  an  ownership  interest  in 
your  firm,  broken  down  by  cash,  real  estate, 
equipment,  and/or  other  investment. 

^      (3)    State  the  percentage  of  total  ownership  control  of 
your  firm  that  this  owner  possesses. 

(4)  State  the  familial  relationship  of  this  owner  to 
each  other  owner  of  your  firm. 

(5)  Indicate  the  number,  percentage  of  the  total, 
class,  date  acquired,  and  method  by  which  this 
owner  acquired  his/her  shares  of  stock  in  your 
firm. 


(6)  Check  the  appropriate  box  that  indicates  whether 
this  owner  performs  a  management  or 
supervisory  fimction  for  any  other  business.  If 
you  checked  "Yes,"  state  the  name  of  the  other 
business  and  this  owner's  function  or  title  held  m 
that  business. 

(7)  Check  the  appropriate  box  that  indicates  whether 
this  owntfr  owns  or  works  for  any  other  firra(s) 
that  has  any  relationship  with  your  firm  If  you 
checked  "Yes,"  identify  the  name  of  the  other 
business  and  this  owner's  function  or  title  held  in 
that  business.  Briefly  describe  the  nature  of  the 
business  relationship  in  the  space  provided. 

C.     Disadvantaged  Statns 

NOTE:  You  only  need  to  complete  this  section  for 
each  owner  that  is  applying  for  DBE  qualification 
(i.e^  for  each  owner  who  is  claiming  to  be  '^socially 
and  economically  disadvantaged"  and  whose 
ownership  interest  is  to  be  counted  toward  the 
control  and  51*/*  ownership  requirements  of  the 
DBE  program) 

(1)  Indicate  in  the  space  provided  the  total  Personal 
Net  Worth  (PN W)  of  each  owner  who  is  applying 
for  DBE  qualification.  Use  the  PNW  calculator 
form  at  the  end  of  this  application  to  compute 
each  owner's  PNW. 

(2)  Check  the  appropriate  box  that  indicates  whether 
any  trust  has  ever  been  created  for  the  benefit  of 
this  disadvantaged  owner.  If  you  answered 
"Yes,"  briefly  explain  the  nature,  history, 
purpose,  and  current  value  of  the  tnist(s) 

Section  4:  CONTROL 

A .  Identify   your   firm's    Officers   and    Board   of 
Directors: 

(1)  In  the  space  provided,  state  the  name,  title,  date 
of  appointment,  ethnicity,  and  gender  of  each 
officer  of  your  firm. 

(2)  lii  the  space  provided,  state  the  name,  title,  date 
.  of  appointment,  ethnicity,  and  gender  of  each 

individual  serving  on  your  firm's  Board  of 
Directors. 

(3)  Check  the  appropriate  box  that  indicates  whether 
■^      any  of  your  firm's  officers  and/or  directors  listed 

above  perform  a  management  or  supervisory 
function  for  any  other  business.  If  you  answered 
"Yes,"  identify  eacft  person  by  name,  his/her  title, 
the  name  of  the  other  business  in  which  s/he  is 
involved,  and  his/her  function  performed  in  that 
other  business. 

(4)  Check  the  appropriate  box  that  indicates  whether 
any  of  your  firm's  officers  and/or  directors  listed 
above  own  or  work  for  any  other  firm(s)  that  has 
a  relationship  with  your  firm.  If  you  answered 
"Yes,"  identify  the  name  of  the  firm,  the  officer 
or  director,  and  the  nature  of  his/her  business 
relationship  with  that  other  firm. 

B.  Identify  your  firm's  management  personnel  (by 
name,  title,  ethnicity,  and  gender)  who  control  your 
firm  in  the  following  areas: 
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( 1 )  Making  financial  decisions  on  your  firm's  behalf, 
including  the  acquisition  oflines  of  credit,  surety 
bonds,  supplies,  etc.; 

(2)  Estimating  and  bidding,  including  calculation  of 
cost  estimates,  bid  preparation  and  submission; 

(3)  Negotiating  and  contract  execution,  including 
participation  in  any  of  your  firm's  negotiations 
and  executing  contracts  on  your  firm's  behalf; 

(4)  Hiring  and/or  firing  of  management  personnel, 
including  interviewing  and  conducting 
performance  evaluations; 

(5)  Field/Production  operations  supervision, 
including  site  supervision,  scheduling,  project 
management  services,  etc.; 

(6)  Office  management; 

(7)  Marketing  and  sales; 

(8)  Purchasing  of  major  equipment; 

(9)  Signing  company  checks  (for  any  purpose);  and 

(10)  Conducting  any  other  financial  transactions  on 
your  firm's  behalf  not  otherwise  listed. 

(11)  Check  the  appropriate  box  that  indicates  whether 
any  of  the  persons  listed  in  (1)  through  (10) 
above  perform  a  management  or  supervisory 
function  for  any  other  business.  If  you  answered 
"Yes,"  identify  each  person  by  name,  his/her  title, 
the  name  of  the  other  business  in  which  s.^e  is 
involved,  and  his/her  function  performed  in  that 
other  business. 

( 1 2)  Check  the  appropriate  box  that  indicates  whether 
any  of  the  persons  listed  in  (I)  through  (10) 
above  own  or  work  for  any  other  firm(s)  that  has 
a  relationship  with  your  firm.  If  you  answered 
'"Yes,"  identify  the  name  of  the  firm,  the  name  of 
the  person,  and  the  nature  of  his/her  business 
relationship  with  that  other  firm. 

C.  Indicate  your  firm's  inventory  in  the  following 
categories: 

(1)  Equipment 

Slate  the  type,  make  and  model,  and  current 
dollar  value  of  each  piece  of  equipment  held 
and/or  used  by  your  firm.  Indicate  whether  each 
piece  is  either  owned  or  leased  by  your  firm. 

(2)  Vehicles 

State  the  type,  make  and  model,  and  current 
dollar  value  of  each  motor  vehicle  held  and/or 
used  by  your  firm.  Indicate  whether  each  vehicle 
is  either  owned  or  leased  by  your  firm. 

(3)  Omce  Space 

State  the  street  address  of  each  office  space  held 
and/or  used  by  your  firm.  Indicate  whether  your 
firm  owns  or  leases  the  office  space  and  the 
current  dollar  value  of  that  property  or  its  lease. 

(4)  Storage  Space 

State  the  street  address  of  each  storage  space  held 
and/or  used  by  your  firm.  Indicate  whether  your 
firm  owns  or  leases  the  storage  space  and  the 
current  dollar  value  of  that  property  or  its  lease 

D.  Does  your   firm   rely   on   any  other  firm   for 
management  functions  or  employee  payroll? 
Check  the  appropriate  box  that  indicates  whether  your 
firm   relies   on   any   other   firm   for   management 
functions  or  for  employee  payroll.    If  you  answered 


"Yes,"  briefly  explain  the  nature  of  that  reliance  and 
the  extent  to  which  the  other  firm  carries  out  such 
functions 

E.  Financial  Information 

(1)  Banking  Information 

(a)  State  the  name  of  your  firm's  bank. 

(b)  State  the  main  phone  number  of  your  firm's 
bank  branch. 

\  (c)    State  the  address  of  your  firm's  bank  branch. 

(2)  Bonding  Information 

(a)  State  your  firm's  Binder  Number. 

(b)  State  the  name  of  your  firm's  bond  agent 
and/or  broker. 

(c)  State  your  agent's/broker's  phone  number. 

(d)  State  your  agent's/broker's  address. 

(e)  State  your  firm's  bonding  limits  (in  dollars), 
specifying  both  the  Aggregate  and  Project 
Limits. 

F.  Identify  all  sources,  amounts,  and  purposes  of 
money  loaned  to  your  firm,  including  the  names  of 
persons  or  firms  securing  the  loan,  if  other  than  the 
listed  owner: 

State  the  name  and  address  of  each  source,  the  name 
of  the  person  securing  the  loan,  the  original  dollar 
amount  and  the  current  balatKC  of  each  loan,  and  the 
purpose  for  which  each  loan  was  made  to  your  firm. 

G.  List  all  contributions  or  transfers  of  assets  to/from 
your  firm  and  to/from  any  of  its  owners  over  the 
past  two  years: 

Indicate  in  the  spaces  provided,  the  type  of 
contribution  or  asset  that  was  transferred,  its  current 
dollar  value,  the  person  or  firm  from  whom  it  was 
.  transferred,  tlic  person  or  firm  to  whom  it  was 
transferred,  the  relationship  between  the  two  persons 
and/or  firms,  and  the  date  of  the  transfer. 

H.  List  current  licenses/permits  held  by  any  owner  or 
employee  of  your  firm. 

List  the  name  of  each  person  in  your  firm  who  holds  a 
professional  license  or  permit,  the  type  of  license  or 
permit,  the  expiration  date  of  the  permit  or  license, 
and  the  license/permit  number  and  issuing  State  of  the 
license  or  permit. 

1.  List  the  three  largest  contracts  completed  by  your 
firm  in  the  past  three  years,  if  any. 
List  the  name  of  each  owner  or  contractor  for  each 
contract,  the  name  and  location  of  the  projects  under 
each  contract,  the  type  of  work  performed  on.  each 
contract,  and  the  dollar  value  of  each  contract. 

J.  List  the  three  largest  active  jobs  on  which  your 
firm  is  currently  working. 

For  each  active  job  listed,  stale  the  name  of  the  prime 
contractor  and  the  project  number,  the  location,  the 
type  of  work  performed,  the  project  start  date,  the 
anticipated  completion  date,  and  the  dollar  value  of 
'    the  contract. 

AFFIDAVIT  &  SIGNATURE 

Carefully  read  the  attached  affidavit  in  its  entirety. 
Fill  in  the  required  information  for  each  blank  space, 
and  sign  and  date  the  affidavit  in  the  presence  of  a 
Notary  Public,  who  must  then  notarize  the  form. 
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Disadvantaged  Business  Enterprise  Program 
49  C.F.R.  PART  26 

Uniform  Certifica  tionApplica  tion 


JiDAiDiyJAJ^  iFDii  APPLJ  C AH'-TS 

0         Should  I  apply? 

o     Is  your  firm  at  least  5 1  %-owned  by  a  socially  and  economically  disadvantaged  * 

individual(s)  who  also  controls  the  firm? 
o     Is  the  disadvantaged  owner  a  U.S.  citizen  or  lawfully  admitted  permanent  resident  of  the 

U.S.? 
o     Is  your  firm  a  small  business  that  meets  the  Small  Business  Administration's  (SBA's)  size 
,  standard  Mid  does  not  exceed  $  1 7.42  million  in  gross  annual  receipts? 

o     Is  your  firm  organized  as  a  for-profit  business? 

^  If  you  answered  "Yes"  to  all  of  the  questions  above,  you  may  be  eligible  to 
participate  in  the  U.S.  DOT  DBE  program. 

(S>         is  there  an  easier  way  to  apply?  «. 

If  you  are  currently  certified  by  the  SBA  as  an  8(a)  and/or  SDB  firm,  you  may  be  eligible  for  a  streamlined 
certification  application  process.  Under  this  process,  the  certifying  agency  to  which  you  are  applying  will 
accept  your  ciurent  SBA  application  package  in  lieu  of  requiring  you  to  fill  out  and  submit  this  form. 
NOTE:  You  must  still  meet  the  requirements  for  the  DBE  program,  including  undergoing  an  on-site 
review. 

®         Be  sure  to  attach  all  of  the  required  documents  listed  in  the  Documents  Check  List  at  the  end 
of  this  form  with  your  completed  application. 

®        Where  can  I  find  more  information? 

o     U.S.  DOT  -  http://osdbuweb.dot.^ov/business/dbe/index.html  (this  site  provides  useful  links  to 
the  rules  and  regulations  governing  the  DBE  program,  questions  and  answers,  and  other 
pertinent  information) 

o     SBA  -  http:/7www.ntis.gov/naics  (provides  a  listing  of  NAICS  codes)  and 

http://www.sba.gov/size/indextableofsize.html  (provides  a  listing  of  NAICS  codes) 

o     49  CFR  Part  26  (the  rules  and  regulations  governing  the  DBE  program)      ^^^ 


Under  Sec.  26.107  of  49  CFR  Part  26,  dated  February  2,  1999,  if  at  any  time,  the  Department  or  a  recipient  has 
reason  to  believe  that  any  person  or  firm  has  willfully  and  knowingly  provided  incorrect  infonnation  or  made 
false  statements,  the  Department  may  initiate  suspension  or  debarment  proceedings  against  the  person  or  firm 
under  49  CFR  Part  29,  Govemmentwide  Debarment  and  Suspension  (nonprocurement)  and  Govemmentwide 
Requirements  for  Drug-free  Workplace  (grants),  take  enforcement  action  under  49  CFR  Part  3 1 ,  Program  Fraud 
and  Civil  Remedies,  and/or  refer  the  matter  to  the  Department  of  Justice  for  criminal  prosecution  under  18  U.S.C. 
1001,  which  prohibits  false  statements  in  Federal  programs.      ,    , 
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Section  1:  CERTIFICATION  INFORMATION 


Prior/Other  Certifications 


Is  your  firm  currently  certified  for 
any  of  the  following  programs? 
(If  Yes,  check  appropriate  bo.x(es)) 

□  DBE 

Name  of  certifying  agency : 

Has  your  firm's  state  UCP  conducted  an  on-site  visit? 
□  Yes,  on       /      /        State:                        □No 

□  8(a) 

®  STOP!  If  you  checked  either  the  8(a)  or  SDB  box,  vou  may  not 
have  to  complete  this  application.  Ask  your  state  UCP  about  the 
streamlined  application  process  under  the  SBA-DOT  MOU. 

□  SDB 

B. 


Prior/Otlier  Applications  and  Privileges 


Has  your  firm  (under  any  name)  or  any  of  its  owners.  Board  of  Directors,  officers  or  management  personnel,  ever 
withdrawn  an  application  for  any  of  the  programs  listed  above,  or  ever  been  denied  certification,  decertified,  or 
debarred  or  suspended  or  otherwise  had  bidding  privileges  denied  or  restricted  by  any  state  or  local  agency,  or 
Federal  entity? 

□  Yes,  on       /      / QNo 

If  Yes,  identify  State  and  name  of  state,  local,  or  Federal  agency  and  explain  the  nature  of  the  action: 


Section  2:  GENERAL  INFORMATION 


A. 


Contact  Inrormation 


(1)  Contact  person  and  Title: 

(2)  Legal  name  of  firm: 

(3)  Phone  #: 

(4) 

Other  Phone  #: 

i 

(5) 

Fax#: 

(6)  E-mail: 

1  (7)  Website  (i/Aflvr  one): 

(8)  Street  address  of  firm  (No  PO.  Box). 

City: 

County/Parish: 

State: 

Zip: 

(9)  Mailing  address  of  firm  Ufd^ermi): 

City: 

County/Parish: 

State: 

Zip: 

B. 


Business  Profile 


(1)  Describe  the  primary  activities  of  your  firm: 

(2)  Federal  Tax  ID  (if  any): 

(3)  This  firm  was  established  on         /        / 

(4)  I/We  have  owned  this  firm  since:          /        / 

(5)  Method  of  acquisition  (check  all  thai  apply): 

□  Started  new  business       □  Bought  existing  business       ^Inherited  business      □  Secured  concession 

□  Merger  or  consolidation  □  Other  (explain) 

(6)  Is  your  firm  "for  profit"?  □  Yes    □  No 

®  STOP!  If  your  firm  is  NOT  for-profit,  then  you  do  NOT  qualify 
for  this  program  and  do  NOT  need  to  fill  out  this  application. 

Page  2  of  8 


Federal  Register/Vol.  68,  No.  115 /.Monday,  June  16,  2003 /Rules  and  Regulations  35565 


(7)  Type  of  firm  (checif  all  that  apply): 

Q  Sole  Proprietorship 

Q  Partnership 

Q  Corporation 

Q  .  Limited  Liability  Partnership 

Q  Limited  Liability  Corporation 

Q  Joint  Venture 

Q  Other,  Describe:  


(8)  Has  your  firm  ever  existed  under  different  ownership,  a  different  type  of  ownership,  or  a  different  name'' 
□  Yes  □No 
If  Yes,  explain: 


(10) 


(9)  Number  of  employees:  Full-time Part-time 

no^  Specify  the  gross  receipts  of  the  fmn  for  the  last  3  years:  Year 

Year^ 


Year 


Total 

Total  receipts  $ 
Total  receipts  $ 
Total  receipts  $ 


Relationships  with  Other  Businesses 


(1)  Is  your  firm  co-located  at  any  of  its  business  locations,  or  does  it  share  a  telephone  number,  P.O.  Box,  office 
space,  yard,  warehouse,  facilities,  equipment,  or  office  staff,  with  any  other  business,  organization  or  entity'' 
□  Yes  □No  '.  •'" 


If  Yes,  identify:  Other  Firm's  name: 
Explain  nature  of  shared  facilities: 


(2)  At  present,  or  at  any  time  in  the 
past,  has  your  firm: 


(a)  been  a  subsidiary  of  any  odier  firm? 


□  Yes  □  No 


(b)  consisted  of  a  partnership  in  which  one  or  more  ot  the  partners  aire  other 
firms? QYes  QNo 

(c)  owned  any  percentage  of  any  other  firm? □Yes  □No 


(d)  had  any  subsidiaries? 


□  Yes  □No 


(3)  Has  any  other  fum  had  an  ownership  interest  in  your  firm  at  present  or  at  any  time  in  the  past?       □  Yes  □No 

(4)  If  you  answered  "Yes"  to  any  of  the  questions  in  (2)(a)-(d)  and/or  (3),  identify  the  following  for  each  (attach 
extra  sheets,  if  needed): 

N^ne                                                Address                                                Tvoe  of  Business 
1.  .  •  

2. 

3.  .  . 


D.         Immediate  Family  Member  Businesses         

Do  any  of  your  immediate  £amily  members  own  or  manage  another  company?  □  Yes   □  No 
If  Yes,  then  list  (attach  extra  sheets,  if  needed): 

Naine  Relationship  Company  Tvt)e  of  Business 

2.  ' 


Own  or  Manage? 
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Section  3:  OWNERSHIP 

Identify  all  individuals  or  holding  companies  with  any  ownership  interest  in  your  firm,  providing  the 
information  requested  below  (If  more  than  one  owner,  attach  separate  sheets  for  each  additional  owner): 


A.          Background  Information 

(l)Name:                                             (2)  Title: 

(3)  Home  Phone  #: 

(4)  Home  Address  (street  and  number).                                                City: 

Slate:                Zip: 

(5)  Gender:  □  Male  □  Female 

(6)  Ethnic  group  n 
Q  Black 

□  Asian  Pacific 

□  Odier  (specify)  _ 

lembership  (Check  all  that  apply): 

□  Hispanic                   □  Native  American 

□  Subcontinent  Asian 

(7)  U.S.  Citizen:  QYes  QNo 

(8)  Lawfully  Admitted  Pemianent  Resident: 
□  Yes     QNo 

B. 


Ownership  Interest 


( 1 )  Number  of  years  as  owner: 


(3)  Percentage  owned: 


(4)  Familial  relationship  to  other  owners: 


(5)  Shares  of  Stock:       Number 


Percentage 


(2)  Initial  investment 
to  acquire  ownership 
interest  in  firm: 


Type  Dollar  Value 

Cash  $ 

Real  Estate  S 
Equipment  $ 
Other  $ 


Cass 


Date  acquired 


Method  Acquired 


(6)  Does  this  owner  perform  a  management  or  supervisory  function  for  any  other  business?  □  Yes  □  No 
If  Yes,  identify:  Name  of  Business:  FunctioR/Titlc: 


(7)  Does  this  owner  own  or  work  for  any  other  firm(s)  that  has  a  relationship  with  this  firm  (e.g..  ownership  interest. 

shared  office  space,  financial  investments,  equipment,  leases,  personnel  sharing,  etc  )?  □  YeS  □  No 


If  Yes,  identify:  Name  of,  Business: 
Nature  of  Business  Relationship: 


Function/Title: 


C.  Disadvantaged  Status  -  NOTE:  Complete  this  section  only  for  each  owner  applying  for  DBE  qualification 

(i.e.,  for  each  owner  claiming  to  be  sociaHy  and  economically  disadvantaged) 


(1)  What  is  the  Personal  Net  Worth  (PNW)  of  the  owner(s)  applying  for  DBE  qualification?  (Use  and  attach  the 

Personal  Net  Worth  calculator  form  at  the  end  of  this  application:  attach  additional  sheets  if  more  than  one  owner  is  applying) 


(2)  Has  any  trust  been  created  for  the  benefit  of  this  disadvantaged  owner(s)?  □  Yes  □  No 
If  Yes,  explain  (attach  additional  sheets  if  needed): 
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Section  4:  CONTROL 


A. 


Name 

Title 

Date  Appointed 

Ethnicity 

Gender 

(1)  Officers 
of  the 
Company 

(a) 

(b) 

(c) 

(d) 

i, 

(e) 

(2)  Board  of 
Directors 

(a) 

(b) 

(c) 

(d) 

(e) 

(3)  Do  any  of  the  persons  listed  in  (I)  and/or  (2)  above  perform  a  management  or  supervisory  function  for  anv  other 

business?  □  Yes  QNo 

If  Yes,  identify  for  each:  Person: xjtje: 


Business: 


Function. 


(4)  Do  any  of  the  persons  listed  (1)  and/or  (2)  above  own  or  work  for  any  other  firm(s)  that  has  a  relationship  with 

this  firm  (e.g..  ownership  interest,  shared  office  space,  financial  investments,  equipment,  leases,  personnel  sharing,  etc)?  □  Yes  □  No 


If  Yes,  identify  for  each:  Firm  Name: 
Nature  of  Business  Relationship: 


Person: 


B.  Identify  your  firm's  management  personnel  who  control  your  firm  in  the  following  areas  (If  more  than 

two  persons,  attach  a  separate  sheet)'. 


Name 

Title 

Ethnicity 

Gender 

(1)  Financial  Decisions 

(responsibility  for  acquisition  of  lines  of 
credit,  surety  bonding,  .'supplies,  etc.) 

a. 

b. 

(2)  Estimating  and  bidding 

a. 

b. 

(3)  Negotiating  and  Contract 
Execution 

a. 

: 

b. 

(4)  Hiring/firing  of  management 
personnel 

a. 

b. 

(5)  Field/Production  Operations 
Supervisor 

a. 

b. 

'. 

(6)  Office  management 

a. 

b. 

(7)  Marketing/Sales  , 

a. 

b. 

(8)  Purchasing  of  major 
equipment 

a. 

b. 

(9)  Authorized  to  Sign  Company 
Checks  (for  any  purpose) 

a. 

b. 

( 1 0)  Authorized  to  make 
Financial  Transactions 

a. 

b. 
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( 1 1 )  Do  any  of  the  (>ersons  1  isted  in  ( 1 )  through  ( 1 0)  above  perform  a  management  or  supervisory  function  for  any 

other  business?  QYes  QNo 

If  Yes,  identify  for  each:  Person:  Title:  


Business: 


Function: 


(12)  Do  any  of  the  persons  listed  in  (1)  through  (10)  above  own  or  work  for  any  other  firm(s)  that  has  a  relationship 
with  this  firm  {e.g..  ownership  mlerest.  shared  office  space,  financial  mvestmenis,  equipment,  leases,  personnel  sharing,  etc.)l 
QYes  QNo 


If  Yes,  identify  for  each:  Firm  Name: 
Nature  of  Business  Relationship: 


Person: 


Indicate  your  firm's  inventory  in  the  following  categories  {attach  additional  sheets  if  needed): 


(1) 

Equipment 

Type  of  Equipment 

Make/Model 

Current  Value 

Owned  or  Leased? 

(a) 

(b) 

) 

(c)                             : 

, 

(2)         Vehicles 

Type  of  Vehicle 

Make/Model 

Current  Value 

Owned  or  Leased? 

(a) 

(b) 

(c) 

(3) 

Office  Space 

Street  Address 

Owned  or  Leased? 

Current  Value  of  Property  or  Lease 

(a) 

(b) 

(4)         Storage  Space 


Street  Address 


Owned  or  Leased?      Current  Value  of  Property  or  Lease 


(a) 


(b) 


D.         Does  your  firm  rely  on  any  other  firm  for  management  functions  or  employee  payroll?  □  Yes  Q  No 


If  Yes,  explain; 


E.          Financial  Information 

(I)  Banking  Information: 

(a)  Name  of  bank: 

(b)  Phone  No:  ( 

) 

State: 

Zip: 

(c)  Address  of  bank: 

City: 
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(2)  Bonding  Information:  If  you  have  bonding  capacity,  identify:       (a)  Binder  No: 

(b)  Name  of  agent/broker (c)  Phone  No:  (      ) 


(d)  Address  of  agent^roker: 

(e)  Bonding  limit:  Aggregate  limit  $ 


City: 


State: 


Project  limit  $ 


Zip: 


F.          Identify  all  sources,  amounts,  and  purposes  of  money  loaned  to  your  firm,  including  the  names  of  any 
persons  or  firms  securing  the  loan,  if  other  than  the  listed  owner: 

Name  of  Source 

Address  of  Source 

Name  of  Person 
Securing  the  Loan 

Original 
Amount 

Current 
Balance 

Purpose  of  Loan 

I. 

2. 

*. 

3. 

G.  List  all  contributions  or  transfers  of  assets  to/from  your  firm  and  to/from  any  of  its  owners  over  the 


Contribution/ Asset 

Dollar  Value 

From  Whom 
Transferred 

To  Whom 
Transferred 

Relationship 

Date  of 
Transfer 

I. 

2. 

3. 

' 

H. 


List  current  licenses/permits  held  by  any  owner  and/or  employee  of  your  firm  (e.g.,  contractor,  engineer. 

architect,  etc.)(attach  additional  sheets  if  needed): 


Name  of  License/Permit  Holder 

Type  of  License/Permit 

Expiration 
Date 

License  Number 
and  State 

1. 

2. 

, 

3. 

I.  List  the  three  largest  contracts  completed  by  your  firm  in  the  past  three  years,  if  any: 


Name  of 
Owner/Contractor 


Name/Location  of 
Project 


Type  of  Work  Performed 


Dollar  Value  of 
Contract 


Page  7  of  8 


35570 


Federal  Register / Vol.  68,  No.  115 /Monday,  June  16,  2003 /Rules  and  Regulations 


J.          List  the  three  largest  active  jobs  on 

which  your  firm  is  currently  working: 

Name  of  Prime 

Contractor  and  Project 

Number 

Location  of 
Project 

Type  of  Work 

Project 
Start  Date 

Anticipated 

CompletioB 

Date 

DoUar 
Value  of 
Contract 

1. 

2. 

3. 
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DBE  UNIFORM  CERTIFICATION  APPLICATION  SUPPORTING  DOCUMENTS  CHECKLIST 

In  order  to  complete  your  application  for  DBE  certification,  you  must  attach  copies  of  all  of  the  foUovting 
documents  as  they  apply  to  you  and  your  firm. 


All  ApDlicants 

Q        Work  experience  resumes  (include  places  of  ownership/employment  with  corresponding  dates),  for 
all  owners  and  officers  of  your  firm 

□  Personal  Financial  Statement  (form  available  with  this  application) 

Q        Personal  tax  returns  for  the  past  three  years,  if  applicable,  for  each  owner  claiming  disadvantaged  . 

status 
Q        Your  firm's  tax  retums  (gross  receipts)  and  alJ  related  schedules  for  the  past  three  years 
Q        Documented  proof  of  contributions  used  to  acquire  ownership  for  each  owner  (e.g.,  both  sides  of 

cancelled  checks) 
Q        Your  firm's  signed  loan  agreements,  security  agreements,  and  bonding  forms 

□  Descriptions  of  all  real  estate  (including  office/storage  space,  etc.)  owned/leased  by  your  firm  and 
documented  proof  of  ownership/signed  leases 

Q        List  of  equipment  leased  and  signed  lease  agreements 

Q        List  of  construction  equipment  and/or  vehicles  owned  and  titles/proof  of  ownership 

Q        Documented  proof  of  any  transfers  of  assets  to/from  your  firm  and/or  to/from  any  of  its  owners  over 

the  past  two  years 
Q        Year-end  balance  sheets  and  income  statements  for  the  past  three  years  (or  life  of  firm,  if  less  than 

/Aree.year^);  a  new  business  must  provide  a  current  balance  sheet 
Q        All  relevant  licenses,  license  renewal  forms,  permits,  and  haul  authority  forms 
Q        DBE  and  SBA  8(a)  or  SDB  certifications,  denials,  and/or  decertifications,  if  applicable 
Q        Bank  authorization  and  signatory  cards 
Q        Schedule  of  salaries  (or  other  compensation  or  remuneration)  paid  to  all  officers,  managers,-<»wners, 

and/or  directors  of  the  firm 

□  Tmst  agreements  held  by  any  o^^'ner  claiming  disadvantaged  status,  if  any 

Partnership  or  Joint  Venture 

Q        Original  and  any  amended  Partoership  or  Joint  Venture  Agreements 

> 
Corporation  or  LLC 

Q        Official  Articles  of  Incorporation  {signed  by  the  state  official) 
Q        Both  sides  of  all  corporate  stock  certificates  and  your  firm's  stock  transfer  ledger 
Q        Shareholders'  Agreement 

□  Minutesof  all  stockholders  and  board  of  directors  meetings 
Q         Corporate  by-laws  and  any  amendments 

Q        Corporate  bank  resolution  and  bank,  signature  cards 

□  Official  Certificate  of  Formation  and  Operating  Agreement  with  any  amendments  (for  LLCs) 

Truckine  Company 

G        Documented  proof  of  ownership  of  the  company 

Q        Insurance  agreements  for  each  truck  owned  or  operated  by  your  firm 

Q        Title(s)  and  registration  certificate(s)  for  each  truck  owned  or  operated  by  your  firm 

□  List  of  U.S.  DOT  numbers  for  each  truck  owned  or  operated  by  your  firm 

Reeular  Dealer 

G        Proofof  warehouse  ownership  or  lease 

Q        List  of  product  lines  carried 

Q        Listofdistributionequipment  owned  and/or  leased 


NOTE:  The  specific  state  UCPto  which  you  are  applying  may  have  additional  required 
documents  that  you  must  also  supply  with  your  ai^iication.  Contact  the  appropriate 
certifying  agency  to  which  you  are  applying  to  find  out  if  more  is  required. 
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I 


AFFIDAVIT  OF  CERTIFICATION 

This  form  must  be  signed  and  notarized  for  each  owner  upon  which  disadvantaged  status  is  relied. 

A  MATERIAL  OR  FALSE  STATEMENT  OR  OMISSION  MADE  IN  CONNECT  ION  WITH  THIS 

APPLICATION  IS  SUFFICIENT  CAUSE  FOR  DENIAL  OF  CERTIFICATION,  REVOCATION  OF  A 

PRIOR  APPROVAL,  INITIATION  OF  SUSPENSION  OR  DEBARMENT  PROCEEDINGS,  AND  MAY 

SUBJECT  THE  PERSON  AND/OR  ENTITY  MAKING  THE  FALSE  STATEMENT  TO  ANY  AND  ALL 

CrVIL  AND  CRIMINAL  PENALTIES  AVAILABLE  PURSUANT  TO  APPLICABLE  FEDERAL  AND 

STATE  LAW. 

(full  name  printed),  swear  or  affirm  under  penalty  of  law  that  I  am 

(title)  of  applicant  firm (firm  name)  and  that  1  have  read  and 


understood  all  of  the  questions  in  this  application  and  that  all  of  the  foregoing  information  and  statements  submitted 
in  this  application  and  its  attachments  and  supporting  documents  are  true  and  correct  to  the  best  of  my  knowledge, 
and  that  all  responses  to  the  questions  are  full  and  complete,  omitting  no  material  information.  The  responses 
include  all  material  information  necessary  to  fully  and  accurately  identify  and  explain  the  operations,  capabilities 
and  pertinent  history  of  the  named  firm  as  well  as  the  ownership,  control,  and  affiliations  thereof? 

I  recognize  that  the  information  submitted  in  this  application  is  for  the  purpose  of  inducing  certification  approval  by 
a  government  agency.  I  understand  that  a  government  agency  may,  by  means  it  deems  appropriate,  determine  the 
accuracy  and  truth  of  the  statements  in  the  application,  and  1  authorize  such  agency  to  contact  any  entity  named  in 
the  application,  and  the  named  firm's  bonding  companies,  banking  institutions,  credit  agencies,  contractors,  clients, 
and  other  certifying  agencies  for  the  purpose  of  verifying  the  information  supplied  and  determining  the  named 
firm's  eligibility. 

I  agree  to  submit  to  government  audit,  examination  and  review  of  books,  records,  documents  and  files,  in  whatever 
form  they  exist,  of  the  named  firm  and  its  affiliates,  inspection  of  its  place(s)  of  business  and  equipment,  and  to 
permit  interviews  of  its  principals,  agents,  and  employees.  1  understand  that  refusal  to  permit  such  inquiries  shall 
be  grounds  for  denial  of  certification. 

If  awarded  a  contract  or  subcontract,  1  agree  to  promptly  and  directly  provide  the  prime  contractor,  if  any,  and  the 
Department,  recipient  agency,  or  federal  funding  agency  on  an  ongoing  basis,  current,  complete  and  accurate 
information  regarding  ( 1 )  work  performed  on  the  project;  (2)  payments;  and  (3)  proposed  changes,  if  any,  to  the 
foregoing  arrangements. 

I  agree  to  provide  written  notice  to  the  recipient  agency  or  Unified  Certification  Program  (UCP)  of  any  material 
change  in  the  information  contained  in  the  original  application  within  30  calendar  days  of  such  change  (e.g., 
ownership,  address,  telephone  number,  etd.). 

I  acknowledge  and  agree  that  any  misrepresentations  in  this  application  or  in  records  pertaining  to  a  contract  or 
subcontract  will  be  grounds  for  terminating  any  contract  or  subcontract  which  may  be  awarded;  denial  or 
revocation  of  certification;  suspension  and  debarment;  and  for  initiating  action  under  federal  and/or  state  law 
concerning  false  statement,  fraud  or  other  applicable  offenses. 

I  certify  that  I  am  a  socially  and  economically  disadvantaged  individual  who  is  an  owner  of  the  above-referenced 
firm  seeking  certification  as  a  Disadvantaged  Business  Enterprise  (DEE).  In  support  of  my  application.  I  certify 
that  I  am  a  member  of  one  or  more  of  the  following  groups,  and  that  I  have  held  myself  out  as  a  member  of  the 
group(s)  (circle  all  that  apply): 


Female              Black  American  Hispanic  American 
Native  American             Asian-  Pacific  American 
Subcontinent  Asian  American 
Other  (specify) 
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I  certify  that  I  am  socially  disadvantaged  because  I  have  been  subjected  to  racial  or  edmic  prejudice  or  cultural  bias, 
or  have  suffered  the  effects  of  discrimination,  because  of  my  identity  as  a  member  of  one  or  more  of  the  groups 
identified  above,  without  regard  to  my  individual  qualities. 

I  further  certify  that  my  perscmal  net  worth  does  not  exceed  $750,000,  and  Uiat  I  am  economically  disadvantaged 
because  my  ability  to  compete  in  die  free  enterprise  system  has  been  impaired  due  to  diminished  capital  and  credit 
opportunities  as  compared  to  others  in  the  same  or  similar  line  of  business  who  are  not  socially  and  economically 
disadvantaged. 

I  declare  under  penalty  of  perjury  that  die  information  provided  in  diis  ^plication  and  siqjporting  documents  is  true 
and  correct. 


Executed  on 


(Date) 


Signature 


(DBE  i^plicant) 


NOTARY  CERTinCATE 
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IFR  Doc.  03-14989  Filed  6-13-03;  8:45  am) 
MLUNO  cooe  4«10-e2-C 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  192  and  195 

Pipeline  Safety:  Alternative  Mitigation 
Measures  for  Required  Repairs 
Delayed  by  a  Need  To  Obtain  Permits 

agency:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Interpretation. 

SUMMARY:  Congress  directed  the 
Research  and  Special  Programs 
Administration's  (RSPA)  Office  of 
Pipeline  Safety  (OPS)  to  revise  its 
pipeline  safety  regulations,  if  necessary, 
to  allow  operators  to  take  alternative 
mitigation  measures  while  they  seek 
governmental  permits  required  for 
repairs.  As  RSPA/OPS  interprets  the 
pipeline  safety  regulations,  they  already 
allow  such  measures.  Revising  the 
regulations  is  not  necessary. 
DATES:  Effective  June  16,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Israni  by  phone  at  (202)  366-4571, 
by  fax  at  (202)  366-4566,  or  by  e-mail 
at  mike. israni@rspa  dnt.gov 
SUPPLEMENTARY  INFORMATION:  The 
Pipeline  Safety  Improvement  Act  of 
2002  amended  the  Federal  pipeline 
safety  laws  to  require  that  the  Secretary 
of  Transportation  revise  pipeline  safety 
regulations,  as  needed,  to  allow 
operators  to  implement  alternative 
mitigation  measures  if  fepairs  to 
pipelines  cannot  be  completed  within 
specified  time  frames.  Specifically,  49 
U.S.C.  section  60133  provides,  in  part; 

(d)  INTERIM  OPERATIONAL 
ALTERNATIVES. 

(1)  IN  GENERAL  *   •     *  subject  to  the 
limitations  in  paragraph  (2),  the  Secretary  of 
Transportation  shall  revise  the  regulations  uf 
the  Department,  to  the  extent  necessary,  to 
permit  a  pipeline  operator  subject  to  time 
periods  for  repair  speciTied  by  rule  by  the 
Secretary  to  implement  alternative  mitigation 
measures  until  all  applicable  permits  have 
been  granted. 

(2)  LIMITATIONS. "The  regulations  issued 
by  the  Secretary  pursuant  to  this  subsection 
shall  not  allow  an  operator  to  implement 
alternative  mitigation  measures  pursuant  lo 
paragraph  (1)  unless — 

(A)  Allowing  the  operator  to  implement 
such  measures  would  be  consistent  with  the 
protection  of  human  health,  public  safety, 
and  the  environment; 

(B)  The  operator,  with  respect  to  a 
particular  repair  project,  has  applied  for  and 
is  pursuing  diligently  and  in  good  faith  all 
required  Federal,  State,  and  local  permits  to 
carry  out  the  project:  and 


(C)  The  proposed  alternative  mitigation 
measures  are  not  incompatible  with  pipeline 
safety. 

RSPA/OPS  has  reviewed  the  existing 
pipeline  safety  regulations  and 
determined  that  no  changes  to  these 
regulations  are  necessary  to  implement 
this  provision.  As  explained  below, 
RSPA/OPS  interprets  existing  pipeline 
repair  requirements  to  allow  for 
alternative  mitigative  measures  while  an 
operator  has  applied  for  and  is  waiting 
for  a  permit  in  order  to  effectuate  a 
repair. 

General  pipeline  facility  repair 
requirements  in  49  CFR  192.703  (for 
natural  gas  pipelines)  and  49  CFR 
195.401  (for  hazardous  liquid  pipelines) 
require  repair  of  conditions  that  are 
"unsafe"  or  "could  adversely  affect  the 
safe  operation  of  [the]  pipeline  system," 
but  do  not  specify  a  time  period  in 
which  the  required  repairs  must  be 
made.  These  provisions,  instead,  require 
an  operator  to  take  actions  necessary  to 
assure  the  pipeline  is  safe  and  to  take 
these  actions  "within  a  reasonable 
time."  Thus,  for  the  non  immediate 
hazard  conditions,  a  reasonable  repair 
time  allows  for  an  operator  to  obtain  the 
Federal,  state  or  local  permits  necessary 
to  make  a  repair.  RSPA/OPS  expects  an 
operator  to  exercise  diligence  in 
obtaining  the  necessary  permits  by 
being  able  to  demonstrate  that  it  has 
applied  for  the  applicable  permit  and  is 
taking  all  necessary  steps  for  the  permit 
to  be  processed  and  granted.  In  this 
interim  period  until  the  permit  is 
granted,  an  operator  is  allowed  to  take 
alternative  actions  to  mitigate  the 
condition,  as  long  as  the  actions  are 
compatible  with  pipeline  safety. 

The  reasonable  time  provision  does 
not  apply  to  an  immediate  hazard 
condition.  If  circumstances  associated 
with  a  particular  pipeline  problem  are 
such  that  safety  is  immediately  in 
jeopardy,  then  immediate  action  is 
appropriate  and  delay  would  be 
inconsistent  with  the  protection  of 
human  health,  public  safety,  and  the 
environment. 

The  only  current  regulation  that 
specifies  time  periods  for  pipeline 
repairs  is  the  recently  promulgated 
integrity  management  rule  for  hazardous 
liquid  pipelines,  49  CFR  195.452.  The 
remediation  requirements  of  this 
regulation  require  an  operator  to 
remediate  defects  meeting  certain 
criteria  inunediately  or  within  60  or  180 
days,  depending  on  the  defect's  severity. 
This  regulation  further  provides  for  an 
operator  to  take  alternative  mitigation 
measures  if  it  cannot  make  the  repair 
within  the  specified  period  for  any 
reason,  including  being  unable  to  obtain 


required  permits.  Specifically,  49  CFR 
195.452  (h)(3)  provides  in  part: 

(3)  Schedule  for  evaluation  and 
remediation.  An  operator  must  complete 
remediation  of  a  condition  according  to  a 
schedule  that  prioritizes  the  conditions  for 
evaluation  and  remediation,  if  an  operator 
cannot  meet  the  schedule  for  any  condition, 
the  operator  must  justify  the  reasons  why  it 
cannot  meet  the  schedule  and  that  the 
changed  schedule  will  not  jeopardize  public 
safety  or  environmental  protection.  An 
operator  must  notify  OPS  if  the  operator 
cannot  meet  the  schedule  and  cannot  provide 
safety  through  a  temporary  reduction  in 
operating  pressure. 

Thus,  if  an  operator  must  obtain  a 
permit  to  carry  out  a  repair  for  the 
operator's  integrity  management 
program,  and  cannot  obtain  the  permit 
and  make  the  repair  within  the  60-  or 
180-day  period,  an  operator  may  either 
reduce  operating  pressure  as  an  interim 
mitigative  measure  or,  if  it  determines 
that  pressure  reduction  is  impracticable, 
subnijt  a  notification  to  RSPA/OPS 
explaining  how  it  will  ensiu°e  safety  in 
the  interim  period,  and  then  continue 
operation  until  the  permit  is  granted 
and  the  repair  made.  An  operator  must 
complete  ^e  repairs  in  a  time  frame  that 
does  not  jeopardize  safety  or 
environmental  protection.  Again,  if  the 
specified  time  period  cannot  be  met 
because  the  operator  is  waiting  for  a 
permit  to  be  granted,  RSPA/OPS  expects 
an  operator  to  show  it  has  applied  for 
the  permit  and  is  taking  all  necessary 
steps  for  the  permit  to  be  processed  and 
granted. 

RSPA/OPS  recently  proposed 
integrity  management  remediation 
requirements  for  natural  gas 
transmission  pipelines  (see  68  FR  4278; 
Jan.  28,  2003).  Similar  to  the 
remediation  requirements  for  hazardous 
liquid  integrity  programs,  until  a  repair 
is  made,  the  proposed  regulation  would 
allow  continued  operation  with  a     i 
reduction  in  operating  pressure  or 
notification  to  RSPA/OPS,  if  pressure 
reduction  is  impracticable.  Under  the 
proposal,  an  operator  would  ^  able  to 
implement  alternative  mitigative 
measures  while  it  has  applied  for  and  is 
waiting  for  the  permit  to  be  granted. 

RSPA/OPS  discussed  the  need  for 
additional  requirements  including 
alternative  mitigative  measures  with  its 
advisory  committees,  the  Technical 
Hazardous  Liquid  Pipeline  Safety 
Standards  Committee  and  the  Technical 
Pipeline  Safety  Standards  Committee,  at 
a  joint  meeting  held  on  March  26,  2003. 
The  Committees  agreed  that  the  existing 
allowance  for  pressure  reduction  or 
case-by-case  definition  of  alternative  ' 
measiu'es,  via  operator  notification  to 
RSPA/OPS,  represents  viable  alternative 
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measures,  and  that  additional 
rulemaking  to  add  alternatives  was  not 
needed. 

Because  RSPA/OPS  interprets  its 
pipeline  repair  requirements  as  allowing 
for  interim  alternative  mitigation 
measiu'es  while  an  operator  is  diligently 
pursuing  the  granting  of  a  permit,  no 
further  regulatory  action  is  necessary. 

Issued  in  Washington,  DC,  on  June  10, 
2003. 

Stacey  L.  Gerard, 

Associate  Administrator  for  Pipeline  Safety. 
(FR  Doc.  03-15084  Filed  &-13-03;  8:45  am] 

BILUNG  COOE  491l>-«0-P 


DEPARTMENT  OF  COMMERCE 

Nationial  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  021209300-3048-02;  I.D. 
112502C] 

RIN064»-AQ18 

Magnuson-Stevens  Act  Provisions; 
Fisheries  off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Groundfish  Fishery;  Annual  '    ^ 
Specifications  and  Management 
Measures;  Correction 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains 
corrections  to  the  final  rule  published 
on  March  7,  2003,  for  the  Pacific  Coast 
groundfish  fishery. 
DATES:  Effective  June  l5,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Renko  (NMFS,  Northwest 
Region),  206-526-6140. 
SUPPLEMENTARY  INFORMATION:  The 
specifications  and  management 


measures  for  the  2003  fishing  year 
(January  1  -  December  31,  2003)  were 
initially  published  in  the  Federal 
Register  as  an  emergency  rule  for 
January  1  -  February  28,  2003  (68  FR 
908,  January  7,  2003)  and  as  a  proposed 
rule  for  March  1  -  December  31,  2003 
(68  FR  936,  January  7,  2003).  The 
emergency  rule  was  amended  at  68  FR 
4719,  January  30,  2003.  The  final  rule 
for  March  1  -  December  31,  2003  was 
published  in  the  Federal  Register  on 
March  7,  2003  (68  FR  11182)  and  was 
amended  at  68  FR  18166  on  April  15. 
2003,  and  at  68  FR  23901,  on  May  6,    . 
2003. 

The  final  rule  contained  errors  in  the 
whiting  allocation  amounts  listed  in 
footnote  d/  of  Table  la  and  in  section 
IV.  under  B.,  Limited  ^ntry  Fishery, 
paragraph  3  that  are  being  corrected. 
This  document  corrects  the 
typographical  errors  in  the  non-tribal 
whiting  allocations. 

Correction 

In  the  rule  FR  Doc.  03-51665,  in  the 
issue  of  Friday,  March  7,  2003  (68  FR 
11182)  make  the  following  corrections: 

1.  On  page  11193,  Tables  la  and  lb, 
are  corrected  to  read  as  follows: 

BILUNG  CODE  3510-22-S 


35576 
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Table  lb.   2003  OYs  for  minor  rockf ish  by  depth  sub-qroup« 
(weights  in  metric  tons) . 


Species 
1 

Total 

Catch 

ABC 

OY    (Total    Catch) 

Harvest    Guidelines 

ttot>i:    catch) 

Total 
Catch  OY 

Recrea- 
tional 
Estimate 

Commercial 
OY   for 
minor 
rockfish 
and  HG   for 
depth   sub- 
groups 

Limited    Entry 

Open  Access 

Mt 

% 

Mt 

% 

Minor   Rockfish 
North  x/ 

4,794 

3,056 

750 

2,292             2,102 

91.7 

190 

8.3 

Nearshore 

928 

740 

188 

Shelf 

968 

10 

954            1 

Slope 

1,160 

0 

1,156 

Minor  Rockfish 
South  y/ 

3,506 

1,894 

493 

1,401 

780 

55.7 

621 

44.3 

Nearshore 

541 

433 

108 

Shelf 

714 

60 

654   ^ 

- 

■ 

Slope 

639 

0 

639 

^/J^^^^PP^"-^^   to  the  U.S.  portion  pf  the  Vancouver  area,  except  as  note<i  under 
individual  species.  -  uiiuct  ^ 

parts^orcanadifr^^^^"^  overfished  on  March  3,  1999.   A  stock  assessment  that  included 
parts  of  Canadian  waters  was  done  in  2000  and  updated  for  2001.   Followinq  the 
assessment,  lingcod  was  believed  to  be  at  15  percent  of  its  unfished  biomass  •' 
o?*^h^^^^.l  K   "S-  POJ^tion  of  the  ABC  for  the  Vancouver  area  was  set  at  44  percent 
of  the  total  biomass  for  that  area.   The  ABC  of  841  mt  was  <:alculated  using  an  Fmsy 
proxy  of  F45%^  The  total  catch 'OY  of  651  mt  is  based  on  a  rebuilding  plan  wtth  a  66 
percent  probability  of  rebuilding  the  stock  to  Bmsy  by  the  year  2009  (?max)    The 
total  catch  OY  is  reduced  by  355  mt  for  the  amount  that  is  esti.«.ated  to  be  taken  by 
f?^hf^o''^!^°"f  Z'^*'!''^'  ^  '"*'  ^°^  "'^^  ^"^"""^  estimaCed  to  be  taken  during  research 
hv  ?^^:^^  ""^v,   ""     ^'"°""''  estimated  to  be  taken  in  non-groundf ish  fisheries,  and 
^L     \    Z   ^®  ^'™^"""'  estimated  to  be  taken  in  the  tribal  fishery,  resulting  in  a 
commercial  OY  of  284  mt .   The  open  access  total  catch  allocation  is  54  mt  (19  percent 
entrv  tot^^^!^^i  OY  and  the  open  access  landed  catch  value  is  43  mt .   The  limUed 
entry  total  catch  allocation  is  230  mt  and  the  landed  catch  value  is  184  mt   The 
a?e  et?^^^»7f^"f  ^!  ^t^^"^   °"  ^  discard  mortality  rate  of  20  percent.   Tribal  vessels 
^no^f^       to  land  about  5.2  mt  of  lingcod  in  2003,  but  do  not  have  a  specific 
allocation  at  this  time. 

ILITJ^^""   species",  these  are  neither  common  nor  important  to  the  commercial  and 
[n  fh»^°"^   fisheries  in  the  areas  footnoted.   Accordingly.  Pacific  cod  is  included 
-otSer  rockf^^h"'''''^  ""^   of  "other  fish"  and  rockfish  species  are  included  m  either 
other  rockfish"  or  "remaining  rockfish"  for  the  areas  footnoted. 

fLf^^i^'^'v,'*'^^''^"^  '  "^^^  '"°^''  ''^''^''^   stock  assessment  was  prepared  in  2002,  at  which* 
wJTtino^  -hxtmg  stock  was  believed  to  be  below  25  percent  of  its  unfished  biomass. 
of  P^^^nnn   f^*"^^^^^  overfished  on  April  15.  2002  (67  FR  18117).   The  U. S . -Canada  ABC 
Of  235,000  mt  is  based  on  the  2002  assessment  results  with  the  application  of  an  Fmsy 
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proxy  harvest  rate  ct  ■»-.•.   In  estimating  the  current  biomass,  NMFS  useda  medium 
level  recrviitment  assurnpt  xon  of  a  recent  (1999)  large  year  class.   The  U.S.  ABC  of 
188  000  irt  IS  80  percent  of  the  coastwide  ABC.   The  U.S.  whiting  OY  is  148.200  mt 
which  is  aopercent  of  rh>^   coastwide  OY  (IPS. 325  mt)  and  is  based  on  the  application  of 
the  40-10  harvest  laxf   i^oiicv .      The  total  catch  OY  is  further  reduced  by  25,000  mt  for 
the  tribal  allocation,  200  mt  for  the  amount  estimated  to  be  ta)cen  during  research 
fishina  And   1    800  m:  f -r  ' h«  estimated  catch  in  non-groundf ish  fisheries,  resulting 
•'•  J  L-  •^r,.rcial  vjV  .:  ....---  mt  .   The  commercial  OY  is  allocated  between  the  sectors 
with  42  percent  (SO,  5-04  mt )  going  to  the  shore- based  sector,  34  percent  (41,208  mt) 
going  to  the  catcher/ ororessor  sector,  and  24  percent  (29,088  mt )  going  to  the 
mothership  sector.   discards  of  whiting  are  estimated  from  the  observer  data  and 
counted  towards  the  CY  inseason.  ^ 

e/   Sablefish  north  of  36°  N.  lat.  -  NMFS  did  a  new  sablefish  assessment  in  2001  for  the 
area  north  of  Point  Conception  (34°27'N  lat.)  and  updated  it  for  2002.   Following  the 
assessment  update,  sablefish  north  of  34°27'N  lat.  was  believed  to  be  between  31 
percent  and  38  percent  of  its  unfished  biomass.   The  ABC  for  the  surveyed  area  (8,459 
mt)  is  based  on  environmentally  driven  projections  with  the  Fmsy  proxy  of  F45%.   The 
ABC  for  the  management  area  north  of  36°  N.  lat.  is  8,209  mt  (97.04  percent  of  the  ABC 
from  the  surveyed  area).   The  total  catch  OY  for  the  area  north  of  36°  N.  lat . is  6,500 
mt  and  is  97.04  percent  of  the  OY  from  the  surveyed  area  with  a  risJt  averse 
precautionary  adjustment.   The  total  catch  OY  is  reduced  by  10  percent  (650  mt)  for 
the  tribal  set  aside,  by  11. 1  mt  for  compensation  to  vessels  that  conducted  resource 
surveys,  53.0  mt  for  the  amount  estimated  to  be  ta)cen  as  research  catch,  and  18.5  mt 
for  the'amount  estimated  to  be  talten  in  non-groundf ish  fisheries.   The  remainder 
(5,767  mt)  is  the  commercial  total  catch  OY.   The  open  access  allocation  is  9.4 
percent  of  the  commercial  OY,  resulting  in  an  open  access  total  catch  OY  of  542  mt . 
The  limited  entry  total  catch  OY  is  5,225  mt .   The  limited  entry  total  catch  OY  is 
further  divided  with  58  percent  (3,031  mt)  allocated  to  the  trawl  fishery  and  42 
percent  (2  194  mt)  allocated  to  the  non-trawl  fishery.   To  provide  for  bycatch  in  the 
at-sea  whiting  fishery  15  mt  of  the  limited  entry  trawl  allocation  will  be  set  aside. 
Discard  rates  will  be  applied  as  follows:   21  percent  for  limited  entry  trawl,  8 
percent  for  limited  entry  fixed  gear  and  open  access,  and  3  percent  for  the  tribal 
fisheries.   Landed  catch  OYs  are  2.364  mt  for  limited  entry  trawl,  excluding  the 
at-sea  whiting  fishery,  2,019  mt  for  limited  entry  fixed  gear,  499  mt  for  open  access, 
and  631  mt  for  the  tribal  fisheries. 

f/  Sablefish  south  of  36°  N.  lat.  -  The  ABC  of  441  mt  is  the  sum  of  250  mt  (2.96 
percent  of  the  ABC  from  the  2002  survey  based  assessment  update)  and  191  mt  (based  on 
historical  landings).   The  total  catch  OY  (294  mt)  is  the  sum  of  198  mt  (2.96  perceat 
of  the  OY  from  the  2002  update  of  the  survey  based  assessment  with  a  ris)t  averse 
precautionary  adjustment)  and  96  mt  (that  portion  of  the  ABC  based  on  historical 
landings  which  was  reduced  by  50  percent  to  address  uncertainty,  due  to  limited 
information).   There  are  no  limited  entry  or  open  access  allocations  in  the  Conception 
area  at  this  time.   The  assumed  discard  value  is  8  percent,  resulting  in  a  landed 
catch  value  of  271  mt .  * 


g/  Dover  sole  north  of  34°27'N  lat.  was  assessed  in  200l  and  was  believed  to  be  at 
percent  of  its  unfished  biomass.   The  ABC  (8,510  mt)  is  based  on  an  Fmsy  proxy  of 
F40%.   Because  the  biomass  is  estimated  to  be  in  the  precautionary  zone,  the  total 
catch  OY  of  7,440  mt  is  based  on  the  application  of  the  40-10  harvest  rate  policy. 
The  OY  is  reduced  by  62.4  mt  for  compensation  to  vessels  that  conducted  resource 
surveys,  58  mt   for  the  amount  estimated  to  be  taken  as  research  catch,  and  2  mt  fc 
estimated  catch  in  non-groundf ish  fisheries  resulting  in  commercial  OY  of  7,318  mt . 
Discards  are  assumed  to  be  5  percent,  resulting  in  a  landed  catch  OY  of  7,006  mt . 


29 


h/  Petrale  Sole  was  believed  to  be  at  42  percent  of  its  unfished  biomass  following  a 
1999  assessment .   For  2002,  the  ABC  for  the  Vancouver-Columbia  area  (1,262  mt)  is 
based  on  a  F4  0%  Fmsy  proxy.   The  ABCs  for  the  Eurelta,  Monterey,  and  Conception  areas 
(1,500  mt)  continue  at  the  same  level  as  2001. 

i/  Other  flatfish  are  those  species  that  do  not  have  individual  ABC/OYs  and  include 
butter  sole,  curlfin  sole,  flathead  sole.  Pacific  sand  dab,  rex  sole,  roc)c  sole,  sand 
sole,  and  starry  flounder.   The  ABC  is  based  on  historical  catch  levels. 


j/  Pacfic  ocean  perch  (POP)  was  declared  overfished  on  March  3,  1999. 
mt)  was  projected  from  the  2000  assessment  which  was  updated  for  2001 
an  Fmsy  proxy  of  F50% .   The  OY  (377  mt)  is  based  on  a  70  percent  probability  of 


The  ABC  (689 
and  is  based  on 
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rebuilding  the  stoc)t  to  Bmsy  by  the  year  2041  (Tmax) .  ■  The  OY  is  reduced  by  3  mt  for 

the  amount  estimated  to  be  taken  during  research  fishing,  resulting  in  a  commercial-  OY 
of  374  mt .   The  landed  catch  value  is  314  mt,  and  is  based  on  a  discard  rate  of  16 
percent . 

k/  Shortbelly  rockfish  remains  as  an  unexploited  stock  and  is  difficult  to  assess 
quantitatively.   The  1989  assessment  provided  2  alternative  yield  calculations  of 
13,900  mt  and  47,000  mt  .*   NMFS  surveys  have  shown  poor  recruitment  in  most  years  since 
1989,  indicating  low  recent  productivity  and  a  naturally  declining  population  in  spite 
of  low  fishing  pressure.   The  ABC  and  OY  therefore  are  set  at  13.900  mt ,  the  low  end 
of  the  range  in  the  assessment. 

1/  widow  rockfish  was  assessed  in  2000  and  was  believed  to  be  at  24  percent  of  its 
unfished  biomass.   Widow  rockfish  was  declared  overfished  on  January  11,  2001  (66  FR 
2338).   The  ABC  (3,871  mt )  is  based  on  a  F50%  Fmsy  proxy.   The  OY  (832  mt)  is  based  on 
a  60  percent  probability  of  rebuilding  the  stock  to  Bmsy  by  the  year  2039  (Tmax) .   The 
OY  is  reduced  by  5  mt  for  the  amount  estimated  to  be  taken  as  recreational  catch.  1.5 
mt  for  the  amount  estimated  to  be  taken  during  research  fishing,  0.4  mt  for  the  amount 
estimated  to  be  taken  in  non-groundf ish  fisheries,  and  45  mt  for  the  amount  estimated 
to  be  taken  in  the  tribal  fisheries,  resulting  in  a  commercial  OY  of  781  mt .   The 
commercial  OY  is  divided  with  open  access  receiving  3  percent  (23  mt )  and  limited' 
entry  receiving  97  percent  (757  mt) .   The  limited  entry  landed  catch  equivalent  for 
the  open  access  fishety  is  20  mt .   The  limited  entry  allocation  is  reduced  by  182  mt 
for  anticipated  bycatch  in  the  at-sea  whiting  fishery  and  an  Additional  30  mt  for 
anticipated  bycatch  in  the  shore-based  sector  of  the  whiting  fishery.   The  remainder 
of  the'  limited  entry  allocation  is  reduced  by  16  percent  to  account  for  discards  in 
the  trip  limit  fisheries.   The  landed  catch  equivalent,  excluding  the  at-sea  whiting 
fishery,  is  488  mt .   Tribal  vessels  are  estimated  to  land  about  45  mt  of  widow 
rockfish  in  2003,  but  do  not  have  a  specific  allocation  at  this  time. 

m/  Canary  rockfish  was  declared  overfished  on  January  4,  2000  (65  FR  221).   A  new 
assessment  was  completed  in  2002  for  canary  rockfish  and  the  stock  is  believed  to  be 
at  8  percent  of  its  unfished  biomass  coastwide.   The  coastwide  ABC  of  272  mt  is  based 
on  a  Fmsy  proxy  of  F50%.   The  coastwide  OY  of  44  mt  is  based  on  the  rebuilding  plan, 
which  has  a  60  percent  probability  of  rebuilding  the  stock  to  Bmsy  by  the  year  2076 
(Tmax) .   The  OY  is  reduced  by  15  mt  for  the  amount  estimated  to  be  taken  in  the 
rA:reational  fishery,  1  mt  for  the  amount  estimated  to  be  taken  during  research 
fishing,  2.3  mt  for  the  amount  estimated  to  be  taken  during  the  tribal  fisheries,  and 
2.5  for  the  amount  estimated  to  be  taken  in  non-groundf ish  fisheries,  resulting  in  a 
commercial  OY  of  23'  mt .   For  2003,  the  total  catch  OY  has  been  divided  with  61  percent 
going  to  the  commercial  fisheries  and  39  percent  going  to  the  recreational  fisheries. 
The  commercial  OY  is  divided  with  open  access  receiving  12.3  percent  (2.8  mt)  and 
limited  entry  receiving  87.7  percent  (20  mt) .   The  landed  catch  value  for  the  open 
access  fishery  is  2.3  mt .   The  limited  entry  allocation  is  further  reduced  by  3  mt  for 
anticipated  bycatch  in  the  offshore  whiting  fishery.   The  limited  entry  landed  catch 
value  is  14  mt ,  which  is  based  on  a  discard  rate  of  16  percent.   Specific  open 
access/limited  entry  allocations  have  been  suspended  during  the  rebuilding  period  as 
necessary  to  meet  the  overall  rebuilding  target  while  allowing  harvest  of  healthy 
stocks.   Tribal  vessels  are  estimated  to  land  about  2.3  mt  of  canary  rockfish  in  2003. 
but  do  not  have  a  specific  allocation  at  this  time. 

n/  Chilipepper  rockfish  -  the  ABC  (2.700  mt)  for  the*  Monterey-Conception  area  is  based 
on  the  1998  stock  assessment  with  the  application  of  F50%  Fmsy  proxy.   Because  the 
unfished  biomass  is  believed  to  be  above  40  percent,  the  default  OY  could  be  set  equal 
the  ABC.   However,  the  OY  is  set  at  2,000  mt  to  discourage  effort  on  chilipepper, 
which  co-occur  with  bocaccio  rockfish.   The  OY  is  reduced  by  15  mt  for  the  amount 
estimated  to  be  taken  in  the  recreational  fishery,  resulting  in  a  commercial' OY  of 
1,985  mt .   Open  access  is  allocated  44.3  percent  (879  mt )  of  the  commercial  OY  and 
limited  entry  is  allocated  55.7  percent  (1.106  mt)  of  the  commercial  OY.   The  assumed 
discard  is  16  percent,  resulting  in  a  open  access  landed  catch  value  of  739  mt  and  a 
limited  entry  landed  catch  value  of  929  mt .        ~ 

o/  Bocaccio  rockfish  was  assessed  in  2002  and  is  believed  to  be  at  3.6  percent  of  its 
unfished  biomass.   Bocaccio  rockfish  was  declared  overfished  on  March  3,  1999.   The 
ABC  of  198  mt  is  based  on  a  F50%  Fmsy  proxy.   The  OY  of  <20  mt  is  based  on  a 
sustainabitiy  analysis  with  >80  percent  probability  of  no  further  decline  in  spawning   " 
biomass.   The  OY  is  reduced  by  0.2  mt  for  the  amount  estimated  to  be  taken  during 
research  fishing,  and  5  mt  for  the  amount  estimated  to  be  taken  in  the  recreational 
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fishery,  resultir.fj  in  .»  1-J  mt  comnem.il  ^'t  •.  •  ::    i  -ess  :s  .i'.l:.»r-^d  44.3  percent  (6 

mt)  of  the  commercial  OY  and  limited  entry  is  allocated  55.7  percent  (8  mt )  of  the 
commercial  OY .   Boccacio  retention  will  not  be  permitted  in  2003.   The  OY  will  be  used 
to  accommodate  discards  of  bocaccio  rockfish  respiring  from  incidental  take  in 
fisheries  for  co-occurring  species. 

p/  Splitnose  rockfish  -  The  2001  ABC  is  615  mt  :n  the  southern  Mea    (Monterey-' 
Conception!    The  4';i  mr  CY  f^r  the  poiithetn  .:•  •  :-?;«'-^s  i  7=^  :  -  :  -'^nt  precautionary 
adjustment  because  of  the  less  rigorous  assess7^--:.t  r ,»:  this  stork.   In  the  north, 
splitnose  is  included  in  the  minor  slope  rockfi-sh  OY    The  assumed  discard  is  16 
percent  for  a  landed  catch  value  of  387  mt . 

q/  Yellowtail  rockfish  -  Following  the  2000  stork  .assessment,  /ellowtail  rockfish  was 
believed  to  be  at  63  percent  of  its  unfished  biomass.   The  ABC  of  3,146  mt  is  based  on 
a  2000  stock  assessment  for  the  Vancouver-Columbia-Eureka  areas  with  the  Fmsy  Proxy  of 
F50%.   The  OY  (3,146  mt )  was  set  equal  to  the  ABC.   The  OY  is  reduced  by  15  mt  for  the 
amount  estimated  to  be  taken  in  the  recreational  fishery,  8  mt  for  the  amount 
estimated  to  be  taken  during  research  fishing,  5 . 8  mt  for  the  amount  taken  in  non- 
groundf ish 

fisheriesi  and  400  mt  for  the  amount  estimated  to  be  taken  in  the  tribal  fisheries, 
resulting  in  a  commercial  OY  of  2,717  mt .   The  open  access  allocation  (226  mt)  is  8.3 
percent  of  the  commercial  OY.   The  limited  entry  allocation  (2,492  mt)  is  91.7  percent 
the  commercial  OY.   For  anticipated  bycatch  in  the  at-feea  whiting  fishery,  300  mt  is 
subtracted  from  the  limited  entry  landed  catch  allocation.   An  additional  100  mt  is 
deducted  for  the  shore-based  whiting  fishery.   The  remainder  (2,092  mt).is  further 
reduced  by  16  percent  for  assumed  discard.   The  limited  entry  landed  catcf>  equivalent, 
excluding  the  at-sea  whiting  fishery,  is  1,773  mt .   The  op^n  access  landed  catch 
equivalent  is  189  mt .   Tribal  vessels  are  estimated  to  land  about  400  mt  of  yellowtail 
rockfish  in  2003,  but  do  not  have  a  specific  allocation  at  this  time. 

r/  Shortspine  thornyhead  was  last  assessed  in  2001  and  the  stock  was  believed  to  be 
between  25  and  50  percent  of  its  unfished  biomass.   The  ABC  (1,004  mt)  for  the  area 
north  of  Pt .  Conception  (34°27"N  lat  .  )  is  based  on  a  F50%  Fmsy  proxy.   The  OY  of  955 
mt  is  based  on  the  new  survey  with  the  application  of  the  40-10  harvest  policy.   The 
OY  is  reduced  by  9  mt  for  the  amount  estimated  to  be  taken  during  research  fishing,  by 
1.6  mt  for  compensation  to  vessels  that  conducted  resource  surveys,  and  3.0  mt  for  the 
amount  estimated  to  be  taken  in  the  tribal  fisheries,  resulting  in  commercial  OY  of 
941  mt .  Open  access  is  allocated  0.27  percent  (3  mt)  of  the  commercial  OY  and  limited 
entry  is  allocated  99.73  percent  (939  mt)  of  the  commercial  OY.   A  20  percent  rate  of 
discard  is  applied  to  obtain  a  limited  entry  landed  catch  value  (751  mt)    There  is  no 
ABC  or  OY  for  the  southern  Conception  area.   Tribal  vessels  are  estimated  to  land 
about  3  mt  of  shortspine  thornyhead  in  2003,  but  do  not  have  a  specific  allocation  at 
this  time. 

s/  Longspine  thornyhead  is  believed  to  be  above  40  percent  of  its  unfished  biomass. 
The  ABC  (2,461  mt )  in  the  north  (Vancouver-Columbia-Eureka-Monterey)  is  based  on  the 
average  of  the  3-year  individual  ABCs  at  a  F50% .   The  total  catch  OY  (2,461  mt)  is  set 
equal  to  the  ABC.   The  OY  is  further  reduced  by  8.9  mt  for  compensation  to  vessels 
that  conducted  resource  surveys,  by  18  mt  for  the  amount  estimated  to  be  taken  during 
research  fishing,  resulting  in  a  coitimercial  OY  of  2,434  mt .   To  derive  the  landed 
catch  equivalent  of  2,020  mt,  the  limited  entry  allocation  is  reduced  by  17  percent 
for  estimated  discards. 


t/  Longspine  thornyhead  -  A  separate  ABC  (390  mt)  is  established  for  the  Conception 
area  and  is  based  on  historical  catch  for  the  portion  of  the  Conception  area  north  of 
34" 27'  N.  lat.  (Point  Conception).   To  address  uncertainty  in  the  stock  assessment  due 
to  limited  information,  the  ABC  was  reduced  by  50  percent  to  obtain  the  OY, (195  mt) . 
There  is  no  ABC  or  OY  for  the  southern  Conception  Area. 

u/  Cowcod  in  the  Conception  area  was  assessed  in  1999  and  was  believed  to  be  less  than 
10  percent  of  its  unfished  biomass.   Cowcod  was  declared  overfished  on  January  4,  2000 
(65  FR  221).   The  ABC  in  the  Conception  area  (5  mt)  is  based  on  the  1999  assessment, 
while  the  ABC  for  the  Monterey  (19  mt )  is  based  on  average  landings  from  1993-1997. 
An  OY  of  4.8  mt  (2.4  mt  in  each  area)  is  based  on  the  rebuilding  plan  which  has  a  55 
percent  probability  of  rebuilding  the  stock  to  Bmsy  by  the  year  2099  (Tmax) .   Cowcod 
retention  will  not  be  permitted  in  2003.   The  OY  will  be  used  to  accommodate  discards 
of  cowcod  rockfish  resulting  from  incidental  take. 
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v/  DarJfblotched  rockfish  was  assessed  in  2000  and  was  believed  to  be  at  22  percent  of  ' 
its  unfished  biomass.   The  darkblotched  rockfish  stock  was  declared  overfished  on 
January  11,  2001  (66  FR  2338).   The  ABC  is  projected  to  be  205  mt  and  is  based  on  an 
"Fmsy  proxy  of  F50% .   The  OY  of  172  mt  is  based  on  the  rebuilding  plan,  which  has  a  80 
percent  probability  of  rebuilding  the  stock  to  Bmsy^  by  the  year  2047  (Tmax) .   For 
anticipated  bycatch  in  the  at-sea  whiting  fishery,  5  mt  is  subtracted  from  the  limited 
entry  landed  catch  OY.   The  landed  catch  value  for  the  remaining  limited  entry 
fisheries  is  132  mt .  The  landed  catch  values  are  based  on  a  discard  rate  of  20 
percent .  ,  .  . 

w/  Yelloweye  rockfish  was  assessed  in  2001  and  upxiated  for  2002.   On  January  11,  2002 
yelloweye  rockfish  was  declared  overfished  (67  FR  1555) .   In  2002  following  the 
assessment  update,  yelloweye  rockfish  was  believed  to  be  at  24.1  percent  of  its 
unfished  biomass  coastwide.   The  52  mt  coastwide  ABC  is  based  on  an  Fmsy  proxy  of 
F50%.   The  OY  of  22  mt  is  based  on  a  revised  rebuilding  analysis  (August  2002)  with  a 
50  percent  probability  of  rebuilding  to  Bmsy  by  the  year  2050  (Tmid) .   The  OY  is 
reduced  by  7.7  mt  for  the  amount  estimated  to  be  taken  in  the  recreational  fishery, 
0.6  mt  for  the  amount  estimated  to  be  taken  during  research  fishing,  0.8  mt  for  the 
amount  taken  in  non-groundf ish  fisheries,  and  3  mt  for  the  amount  estimated  to  be 
taken  in  the  tribal  fisheries,  resulting  in  a  commercial  OY  of  9.5  mt .   Tribal  vessels 
are  estimated  to  land  about  3  mt  of  yelloweye  rockfish  in  2003,  but  do  not  have  a 
specific  allocation  at  this  time. 


x/  Minor  rockfish  north  includes  the  "remaining  rockfish"  and  "other  rockfish" 
categories  in  the  Vancouver,  Columbia,  and  Eureka  areas  combined.   These  species 
include  "remaining  rocJtfish"  which  generally  includes  species  that  have  been  assessed 
by  less  rigorous  methods  than  stock  assessment,  and  "other  rockfish"  which  includes 
species  that  do  not  have  quantifiable  assessments.   The  ABC  is  the  sum  of  the 
individual  "remaining  rockfish"  ABCs  plus  the  "other  rockfish"  ABCs.   The  remaining 
rockfish  ABCs  continue  to  be. reduced  by  25  percent  (F=0.75M)  as  a  precautionary 
adjustment.   To  obtain  the  total  catch  OY  (3,056  mt)  the  remaining  rockfish  ABCs  are 
further  reduced  by  25  percent  with  the  exception  .of  black  rockfish,-  other  rockfish 
ABCs  were  reduced  by  50  percent.  These  deductions  were  a  precautionary  measures  due  to 
limited  stock  assessment  information.   The  OY  is  reduced  by  750  mt  for  the  amount 
estimated  to  be  ta)cen  in  the  recreational  fishery,  resulting  in  a  commercial  OY  of 
2,292  mt .   Open  access  is  allocated  8.3  percent  (190  mt)  of  the  commercial  OY  and 
limited  entry  is  allocated  91.7  percent  (2,102  mt)  of  the  commercial  OY.   The  discard  ■ 
is  assumed  to  be  5  percent  for  nearshore  rockfish,  16  percent  for  shelf  rockfish,  and 
20  percent  for  slope  rockfish.   Tribal  vessels  are  estimated  to  land  about  14  mt  of 
minor  rockfish  (10  mt  of  shelf  rockfish,  and  4  mt  of  slope  rockfish)  in  2003,  but  do 
not  have  a  specific  allocation  at  this  time. 

y/  Minor  rockfish  south  includes  the  "remaining  rockfish"  and  "other  rockfish-  - 
categories  in  the  Monterey  and  Conception  areas  combined.   These  species  include 
"remaining  rockfish",  which  generally  includes  species  that  have  been  assessed  by  less 
rigorous  methods  than  stoclc  assessment,  and  "other  rockfish",  which  includes  species 
that  do  not  have  quantifiable  assessments.   The  ABC  (3,556  mt)  is  the  sum  of  the 
individual  "remaining  rockfish-  ABCs  plus  the  "other  rockfish-  ABCs.   The  remaining 
rockfish  ABCs  continue  to  be  reduced  by  25  percent  (F=0.75M)  as  a  precautionary 
adjustment.   To  obtain  total  catch  OY  «2,015  mt) ,  the  remaining  rockfish  ABCs  are 
further  reduced  by  25  percent,  with  the  exception  of  blackgill  rockfish.  and  the  other 
rockfish  ABCs  were  reduced  by  50  percent.  These  deductions  were  a  precautionary 
measures  due  to  limited  stock  assessment  information.   The  OY  is  reduced  "by  493  mt  for" 
the  amount  estimated  to  be  taken  in  the  recreational  fishery,  resulting  in  a 
commercial  OY  of  1.401  mt.   Open  access  is  allocated  44.3  percent  (621  mt)  of  the 
commercial  OY  and  limited  entry  is  allocated  55.7  percent  (780  mt)  of  the  commercial 
OY.   The  discard  is  assumed  to  be  5  percent  for  nearshore  rockfish.  16  percent  for 
shelf  rockfish,  and  20"percent  for  slope  rockfish. 

z/  Bank  rockfish  --  The  ABC  is  350  mt  which  .is  based  on  a  2000  assessment  for  the 
Monterey  and  Conception  areas.   This  stock  contributes  263  mt  towards  the  minor 
rockfish  OY  in  the  south. 

aa/  Black  rockfish  --  the  ABC  (1.115  mt)  is  based  on  a  2000  assessment,  and  is  the  sum 
of  the  assessment  area  (615  rot)  plus  the  average  catch  in  the  unassessed  area  (500 
mt).  To  obtain  the  OY  for  the  southern  portion  of  this  area,  the  ABC  has  been  reduced 
by  50  percent  as  a  precautionary  measures  due  to  limited  information.   For  the 
assessed  area  the  OY  was  set  equal  to  the  ABC.   This  stock  contributes  865  mt  towards 


/ 


35584  Federal  Register/ Vol.  68.  No.  115 /Monday.  June  16,  2003 /Rules  and  Regulations 

the  minor  rockfish  OY  in  the  north. 

bb/  Blackgill  rockfish  is  believed  to  be  at  51  percent  of  its  unfished  bicmass.   The 
ABC  of  343  mt  is  the  sum  of  the  Conception  area  ABC  of  268  mt ,  based  on  the  1998 
assessment  with  an  Fmsy  proxy  of  FSO%,  and  the  Monterey  .irea  ABC  of  "^5  mr  .   Tl;is  stock 
contributes  306  mt  towards  minor  rockfish  south  (268  tr.t    for  the  Conception  .ir-a  ABC 
and  38  mt  for  the  Monterey  area) .   The  OY  for  the  Monterey  area  is  the  ABC  reduced  by 
50  percent  for  precautionary  measures  because  r-f  l.irk  -f  mfornation 

cc/  "Other  rockfish"  includes  rockfish  species  listed  in  50  CFR  660.302  and  'Cal ifornia 
scorpionf ish.  The  ABC  is  based  on  the ^ 1996  review  of  commercial  Sebastes  lantlings  and 
includes  an  estimate  of  recreational  landings.  These  species  have  never  teen  assessed 
quantitatively.  ; 

dd/  "Other  fish"  includes  sharks,  skates,  rays,  ratfish,  mo'rids,  grenadiers,  and  other 
groundfish  species  noted  above  in  footnote  c/ . 


2.  On  page  11222,  in  column  2, 
section  IV,  under  B.,  Limited  Entry 
Fishery,  paragraph  3  (a)(i)  and  (3)(a)(ii) 
are  revised  to  read  as  follows: 

IV  NMFS  Actions 

***** 
(B)  Limited  Entry  Fishery 


(3)  *  *  • 

(a)  *  *  * 


Dated:  |une  9,  2003. 
Rebecca  Lent, 


(i)  Catcher/processor  sector  41 ,208  mt      Deputy  Assistant  Administratorfor 
(24  percent);  and 

(ii)  Mothership  sector--29,088  mt  (34 
percent). 


Regulatory  Programs.  National  Marine 
Fisheries  Service. 

[PR  Doc.  03-15155  Filed  6-13-03;  8:45  am] 
BILUNG  CODE  3510-22-S 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  regulations.  Thie 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY    . 
COMMISSION 

10  CFR  Part  50 

[Docket  No.  PRM-50-80  ] 

Union  of  Concerned  Scientists  and 
Mothers  for  Peace;  Receipt  of  Petition 
for  Rulemaking 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Petition  for  rulemaking;  notice 
of  receipt. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  has  received  and  requests 
comments  on  a  petition  for  rulemaking 
filed  by  the  Union  of  Concerned 
Scientists  and  the  San  Luis  Obispo 
Mothers  for  Peace  (MFP).  The  petition 
was  docketed  on  May  2,  2003,  and  has 
been  assigned  Docket  No.  PRM-50-80. 
The  petitioners  request  that  the  NRC 
amend  its  regulations  to  require  nuclear 
power  plant  owners  to  formally  evaluate 
whether  proposed  changes,  tests,  and 
experiments  cause  protection  against 
radiological  sabotage  to  be  decreased, 
and  to  require  licensees  to  formally 
evaluate  specified  intentional  or 
accidental  aerial  hazards  and  make 
necessary  changes  to  ensure  that  the 
plant  can  reach  and  maintain  safe 
shutdown. 

DATES:  Submit  comments  by  September 
2,  2003.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  the  Commission  is  able  to 
assure  consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  You  may  submit  comments 
by  any  one  of  the  following  methods. 
Please  include  "PRM-56-80"  in  the 
subject  line  of  your  comments. 
Comments  submitted  in  writing  or  in 
electronic  form  will  be  made  available 
to  the  public  in  their  entirety  on  the 
NRC  rulemaking  web  site.  Personal 
information  will  not  be  removed  from 
your  comments. 

'  Mail  comments  to:  Secretary,  U.S. 
Nuclear  Regulatory  Commission, 


Washington,  DC  20555-0061,  ATTN: 
Rulemakings  and  Adjudications  Staff. 

E-mail  comments  to:  SECY@nrc.gov.  If 
you  do  not  receive  a  reply  e-mail 
confirming  that  we  have  received  your 
comments,  contact  us  directly  at  (301) 
415-1966.  You  may  also  submit 
■    comments  via  the  NRC's  rulemaking 
web  site  at  http://ruIeforum.llnI.gov. 
Address  questions  about  our  rulemaking 
web  site  to  Carol  Gallagher  (301)  415- 
5905;  email  cag@nrc.gov. 

Hand  deliver  comments  to:  11555 
Rockville  Pike,  Rockville,  Maryland 
20852,  between  7:30  a.m.  and  4:15  p.m. 
Federal  workdays.  (Telephone  (301) 
415-1966). 

Fax  comments  to:  Secretary,  U.S. 
Nuclear  Regulatory  Commission  at  (301) 
415-1101. 

Publicly  available  documents  related 
to  this  petition  may  be  examined  and 
copied  for  a  fee  at  the  NRC's  Public 
Document  Room  (PDR),  Public  File  Area 
Ol  F21,  One  White  Flint  North,  11555 
Rockville  Pike,  Rockville,  Maryland. 
Selected  documents,  including 
comments,  can  be  viewed  and 
downloaded  electronically  via  the  NRC 
rulemaking  web  site  at  http:// 
nilefonim.llnl.gov. 

Publicly  available  documents  created 
or  received  at  the  NRC  after  November 
1,  1999,  are  available  electronically  at 
the  NRC's  Electronic  Reading  Room  at 
http://www.nrc.gov/NRC/ADAMS/ 
index.html.  From  this  site,  the  public 
can  gain  entry  into  the  NRC's 
Agencywide  Document  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  docmnents.  If  you  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC's 
PDR  Reference  staff  at  1-800-397-4209, 
301-415-4737  or  by  email  to 
pdT@nrc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  T.  Lesar,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Telephone:  301-415-7163  or  ToU-Free: 
1-800-368-5642  or  E-mail: 
mtl@nrc.gov. 

SUPPLEMENTARY  INFORMATION: 

The  Petitioners 

The  Union  of  Concerned  Scientists 
(UCS)  describes  itself  as  a  nonprofit 
partnership  of  scientists  and  citizens 
who  combine  rigorous  scientific 


analysis,  iimovative  policy 
development,  and  effective  citizen 
advocacy  to  achieve  practical 
environmental  solutions.  Before 
September  11,  2001,  UCS  states  that  it 
was  an  active  participant  in  a  series  of 
public  meetings  conducted  by  the  NRC 
wilffits  external  stakeholders  regarding 
security  regulations  and  implementing 
procedures  for  nuclear  power  plant 
reactors  and  their  spent  fuel.  UCS  states 
that  although  NRC  closed  its  doors  to 
them  arid  other  non-industry,  public 
stakeholders  regarding  security  matters 
after  September  11,  2001,  it  continues  to 
articulate  potential  problems  and 
recommend  solutions  in  other  public 
arenas. 

San  Luis  Obispo  Mothers  for  Peace 
(MFP)  states  that  it  advocates  safety  and 
.  protection  of  the  environment  against 
the  dangers  of  the  Diablo  Canyon 
Nuclear  Power  Plant  (DCNPP).  MFP 
states  that  it  has  been  the  foremost 
DCNPP  watchdog  group,  and  is  a 
nationally  respected  voice  on  nuclear  — 
safety  issues.  MFP  requests  that  the 
Commission  suspend  the  licensing 
proceedings  for  an  Independent  Spent 
Fuel  Storage  Installation  at  the  DCNPP 
while  it  is  considering  this  petition. 
MFP  believes  suspension  is  necessary 
because  consideration  of  the  petition 
has  the  potential  to  bring  about  a 
significant  redefinition  of  the 
fundamental  design  requirements  that 
are  considered  adequate  to  protect 
independent  spent  fuel  facilities  against 
radiological  sabotage. 

Background 

Discussion  of  the  Petition 

The  petitioners  state  that  10  CFR 
50.59,  changes,  tesls,  and  experiments, 
first  promulgated  in  1962  and  last 
amended  in  2001,  contains 
requirements  for  the  process  through 
which  plant  owners  can  modify  their 
facilities  and  procedures  without  prior 
NRC  approval.  The  petitioners 
characterize  the  objective  of  10  CFR- 
50.59  as  ensuring  that  plant  owners 
evaluate  proposed  changes  to  facilities 
and  procedures  for  their  effects  on  the 
licensing  basis  of  the  plant  and  obtain 
prior  NRC  approval  for  changes  having 
a  potential  impact  (as  defined  in  §  50.59 
(c)(2)(i)-{viii))  on  the  basis  for  issuing 
the  plant's  operating  license. 

In  practice,  the  petitioners  note  that 
§  50.59  typically  involves  a  three-tiered 
review  of  proposed  changes  to  a  nuclear 
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power  plant  or  its  procedures.  The  first 
tier  screens  the  proposed  changes 
against  the  criteria  in  §  50.59  (c)(2)(i)- 
(viii).  If  at  least  one  criterion  might  be 
invoked  by  the  proposed  changes,  the 
second  tier  provides  for  a  more  rigorous 
evaluation.  However,  if  the  proposed 
changes  do  not  invoke  any  of  the  criteria 
at  tier  one  and  if  the  evaluation 
determines  that  none  of  the  criteria  are 
invoked  at  tier  two,  the  change  can  be 
made  at  the  owner's  discretion. 
Otherwise,  the  third  tier  requires  that 
NRC  approve  the  change  in  advance,  the 
change  be  revised  so  that  none  of  the 
criteria  are  invoked,  or  the  change  must 
be  abandoned. 

The  petitioners  state  that  10  CFR 
73.55.  requires  plant  owners  to  establish 
and  maintain  an  onsite  physical 
protection  system  and  security 
organization  which  will  have  as  its 
objective  to  provide  high  assurance  that 
activities  involving  special  nuclear 
material  are  not  inimical  to  the  common 
defense  and  security  and  do  not 
constitute  an  unreasonable  risk  to 
public  health  and  safety.  The  petitioners 
state  that  the  physical  protection  system 
shall  be  designed  to  protect  against  the 
design  basis  threat  (DBT)  of  radiological 
sabotage  as  stated  in  §  73.1(a)(l)(i)-(iii). 
The  petitioners  note  that  the  DBT  is 
being  revised  in  light  of  the  events  on 
September  11,  2001.  but  currently 
specifies  protection  against  a 
determined  violent  external  assault, 
attack  by  stealth,  or  deceptive  actions,  of 
several  persons  with  the  following 
attributes,  assistance  and  equipment 
that  include:  (A)  Well-trained  (including 
military  training  and  skills)  dedicated 
individuals.  (B)  inside  threat  and 
assistance  firom  a  knowledgeable 
individual  (an  employee)  who  may 
provide  information,  facilitate  entrance 
and  exit,  disable  alarms  and 
communications,  or  participate  in  a 
violent  attack,  (C)  suitable  weapons, 
including  hand-held  automatic  weapons 
with  silenceiis  and  long  range  capability, 
(D)  hand-carried  equipment  and 
explosives  to  be  used  for  destroying 
reactor,  facility,  transporter,  or  container 
integrity  features  of  the  safeguards 
system,  and  (E)  a  four  wheel  drive  land 
vehicle  used  as  a  bomb,  or  for 
transporting  personnel,  and  their 
equipment  to  the  proximity  of  vital 
areas. 

The  physical  protection  system 
features  elements  such  as  perimeter 
fences,  locked  doors,  access  controls, 
intrusion  detection  systems,  and  armed 
responders.  The  petitioners  note  that  10 
CFR  50.54(p)  compared  to  10  CFR  50.59 
permits  plant  owners  to  change  their 
physical  protection  equipment  and 
procedures  without  prior  NRC  approval 


as  long  as  the  changes  do  not  decrease 
their  effectiveness.  The  petitioners  state 
that  in  practice,  a  security  evaluation 
process  determines  if  a  proposed  change 
to  physical  protection  equipment  or 
procedures  can  be  made  with  NRC's 
approval,  or  cannot  be  made. 

The  petitioners  state  that  U.S.  nuclear 
power  plants  were  designed  and 
licensed  to  provide  reasonable 
assurance  that  an  accidental  aircraft 
crash  would  not  adversely  harm  public 
health  and  safety.  The  petitioners  state 
that  the  process  involved  a 
mathematical  exercise  to  detetmine  the 
likelihood  that  an  errant  aircraft  could 
damage  vital  part(s)  of  the  plant  by 
impact.  The  petitioners  state  further  that 
the  inputs  to  the  number-crunching 
were  the  proximity  of  the  nuclear  power 
plant  to  aircraft  flight  paths,  the  amenity 
of  the  site  to  aircraft  crashes,  and  any 
spatial  parameters  (e.g.  vital  plant  areas 
being  shielded  by  non-vital  areas  that 
the  aircraft  could  destroy  without 
consequence). 

The  petitioners  state  that  nuclear 
power  plants  were  also  designed  and 
licensed  to  provide  reasonable 
assurance  that  an  accidental  fire  within 
the  facility  would  not  adversely  harm 
public  health  and  safety,  but  note  that 
a  very  serious  fire  at  the  Browns  Ferry 
nuclear  plant  showed  that  the  original 
regulation  and  associated  implementing 
procedures  were  insufficient.  The 
petitioners  have  included  a  detailed 
history  of  the  fire  at  the  Browns  Ferry 
nuclear  plant  and  a  presentation  of  the 
formal  structured  approach  by  the 
owner  of  the  plant.  The  petitioners  state 
that  while  the  initial  regulations 
attempted  to  provide  adequate     • 
protection,  the  Browns  Ferry  fire 
demonstrated  regulatory  deficiencies 
and  caused  a  more  formal,  structured 
approach.  The  petitioners  assert  that 
U.S.  nuclear  power  plants  are  protected 
from  aerial  hazards  by  pre-September  11 
and  pre-Browns  Ferry  fire  regulations 
that  rely  in  large  part  on  the  low 
probability  of  an  aircraft  impacting  the 
site. 

The  petitioners  state  that  the 
requested  changes  to  10  CFR  part  50  for 
aerial  hazards  are  analogous  to  the 
regulations  promulgated  by  the  NRC  to 
rectify  the  fire  protection  regulation 
shortcomings  exposed  by  the  Browns 
Ferry  fire  (i.e.,  the  addition  of  10  CFR 
50.48  and  Appendix  R  to  10  CFR  part 
50). 

The  MFP  also  requests  that  the  NRC 
suspend  licensing  proceedings  on  the 
Diablo  Canyon  Independent  Spent  Fuel 
Storage  Installation  until  the  issues 
presented  in  the  petition  are  resolved. 
The  petitioners  believe  the  proposed 
amendments  would  provide  better 


protection  to  Independent  Spent  Fuel 
Facilities  (ISFSIs)  against  radiological 
sabotage.  In  an  order  dated  May  16, 
2003,  the  Commission  denied  the 
petitioner's  request.  Pacific  Gas  and 
Electric  Company  (Diablo  Canyon 
Power  Plant  Independent  Spent  Fuel  > 
Storage  Installation),  CLI-03-04. 

Proposed  Amendments 

The  petitioners  request  the  following 
amendment: 

Revise  10  CFR  50.54(p)  and  10  CFR 
50.59  to  require  plant  owners  to 
formally  evaluate  whether  proposed 
changes,  tests,  and  experiments  cause 
protection  against  radiological  sabotage 
to  be  decreased  and,  if  so,  that  such 
actions  only  be  conducted  with  prior 
NRC  approval: 

Revise  10  CFR  part  50  to  require  that 
plant  owners  formally  evaluate  their 
facilities  against  specified  aerial  hazards 
and  make  changes  as  necessary  to 
provide  reasonable  assurance  that  the 
ability  of  the  facility  to  reach  and 
maintain  safe  shutdown  would  not  be 
compromised  by  an  aerial  assault, 
whether  accidental  or  intentional. 

Rationale  for  the  Changes 

Safety  and  Security  Evaluation 
Integration 

The  petitioners  state  that  10  CFR 
50.59  requires  plant  owners  to  evaluate 
proposed  changes,  tests,  and 
experiments  and  to  obtain  prior  NRC 
approval  for  those  having  more  than 
minimal  adverse  impact  on  the 
licensing  basis,  and  that  10  CFR 
50.54(p)  requires  plant  owners  to 
evaluate  proposed  changes  to  their 
physical  protection  equipment  and 
procedures  and  to  obtain  prior  NRC 
approval  for  those  that  decrease 
effectiveness. 

The  petitioners  believe  that  the 
current  safety  and  security  change 
control  regulations  have  minimal 
overlap,  and  note  that  a  proposed 
modification  to  the  decay  heat  removal 
system  typically  does  not  involve  a 
formal  evaluation  of  whether  it  makes 
radiological  sabotage  easier  unless  it 
directly  affects  a  piece  of  physical 
protection  equipment  or  the  response 
capability  of  an  armed  guard.  The 
petitioners  state  that  many  changes, 
tests,  and  experiments  have  no  effect, 
direct  or  indirect,  on  nuclear  plant 
security,  but  some  may,  particularly 
those  involving  short-term  and 
temporary  applications. 

According  to  the  petitioners,  degraded 
conditions  and  off-normal 
configurations  are  often  deemed 
acceptable  from  a  safety  evaluation 
perspective  because  of  the  low 
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probability  that  an  initiating  event 
occiu^  during  the  brief  period  of  the 
impairment.  The  petitioners  state  that 
initiating  events  like  pipe  breaks, 
earthquakes,  etc.  are  low  probability 
events  assumed  to  occur  randomly  such 
that  the  chances  of  the  initiating  event 
happening  during  any  short  time  period 
are  a  mere  fraction  of  an  already  small 
number. 

The  petitioners  state  further  that  the 
same  impairment,  judged  from  a 
radiological  sabotage  perspective,  may 
be  unacceptable  because  the  initiating 
event  for  sabotage  is  not  random. 
According  to  the  petitioners,  saboteurs 
can  cause  actions  to  happen  precisely  at 
the  time  of  the  impairment.  Thus,  the 
chances  of  an  initiating  event  occurring, 
instead  of  being  reduced  to  a  mere 
fraction  of  a  small  number,  increase 
towards  100  percent.  The  petitioners 
state  that  the  NRC's  design  basis  threat 
is  supposed  to  consider  both  an  act  of 
malice  perpetuated  by  an  insider  acting 
alone  and  an  act  by  an  insider  aided  by 
several  outsiders.  The  petitioners 
believe  that,  as  long  as  one  or  more 
insiders  remain  part  of  the  design  basis 
threat,  it  is  reasonable  to  assume  that 
sabotage  will  be  timed  to  coincide  with 
the  plant  configuration  being  most,  or  at 
least  more,  vulnerable. 

Therefore,  the  petitioners  believe  it  is 
imperative  to  evaluate  proposed 
changes,  tests,  and  experiments  from 
both  a  safety  and  a  security  perspective. 
They  note  that  a  security  perspective 
will  not  necessarily  prevent  proposed 
actions  from  being  performed;  but  in  the 
case  of  short-term  or  temporary 
applications,  the  security  perspective 
review  might  flag  a  heightened    • 
vulnerability  to  radiological  sabotage 
but  accept  it  based  on  having 
compensatory  measures  put  in  place. 
The  petitioners  offer  that  compensatory 
measures  might  entail  posting  armed 
guards  around  the  in-service  safety 
widget  while  the  redundant  safety 
widget  is  removed  from  service  for 
extended  maintenance. 

The  petitioners  believe  without  the 
regulatory  change  sought  by  this 
petition  to  integrate  the  safety 
evaluations  performed  under  10  CFR 
50.59  with  the  security  evaluation 
performed  under  10  CFR  50.54(p), 
changes,  tests,  and  experiments  may 
continue  to  occur  at  U.S.  nuclear  power 
plants  with  proper  consideration  of 
safety  implications,  but  with 
insufficient  consideration  of  their 
security  implications.  The  petitioners 
believe  the  regulatory  changes  sought  by 
this  petition  would  not  necessarily 
prevent  the  changes,  tests,  and 
experiments  from  happening.  The 
petitioners  assert  the  requested 


regidatory  changes  would,  in  all 
likelihood — 

(1)  Allow  many  changes,  tests,  and 
experiments  to  proceed  as  planned; 

(2)  Require  some  changes,  tests,  and 
experiments  to  proceed  with 
compensatory  measures  in  place  to 
offset  the  radiological  sabotage  risk; 

(3)  Require  very  few  changes,  tests, 
and  experiments  to  be  approved  by  the 
NRC  because  they  decrease  the 
effectiveness  of  physical  protection 
equipment  and/or  procedures;  and 

(4)  Prevent  a  very  small  number  of 
changes,  tests,  and  experiments  on  the 
grounds  of  undue  risk  from  radiological 
sabotage. 

Aerial  Hazards 

The  petitioners  state  that  none  of  the 
103  nuclear  power  plants  operating  in 
the  United  States  at  the  time  were 
designed  to  withstand  suicide  attacks 
from  the  air  as  we  tragically  experienced 
on  September  11,  2001.  This 
vulnerability  prompted  the  Federal 
Aviation  Agency  (FAA)  to  establish  no- 
fly  zones  around  nuclear  plants  in  the 
Fall  of  2001.  The  petitioners  assert  this 
response  was  largely  symbolic  since 
FAA  sanctions  would  probably  not 
deter  a  suicide  bomber,  but  it  marked  an 
implicit  concession  by  the  Federal 
Government  that  nuclear  plants  were 
vulnerable  to  air  assault.  The  petitioners 
state  further  that  nuclear  plant  owners 
would  like  the  public  to  believe  their 
facilities  are  hardened  structiues 
virtually  immune  to  attack  from  the  air 
due  to  the  thick  reinforced  concrete 
walls  of  plant  structures. ' 

Petitioners  do  not  agree  with  this 
rationale,  asserting  that  the  thick 
reinforced  walls  do  not  surround  all 
vital  parts  of  a  nuclear  power  plant. 
They  note  that  one  study  of  aircraft 
hazards,  jointly  prepared  by  the  owners 
of  two  similar  nuclear  power  plants 
more  than  20  years  ago,  concluded  "The 
control  building  is  the  only  single 
building  which,  if  hit,  could  lead  to  core 
melt."  2  The  petitioners  state  the  control 
buildings  at  every  nuclear  plant  in  the 
U.S.  are  located  outside  the  robust 
structures  described  by  the  industry, 
and  therefore  offers  that  the  nucle&r 
industry's  proclamations  about  the 
robustness  of  thick,  reinforced  walls 
may  be  accurate,  but  they  fail  to  tell  the 
entire  story.  The  petitioners  state  that 


the  incompleteness  of  industry's 
position  is  further  evidenced  by  the  fire 
hazards  analyses  required  by  NRC's 
regulations.  The  petitioners  state  that 
NRC  did  not  restrict  the  scope  of  the  fire 
hazards  analyses  to  only  those  areas 
within  the  reactor  containment 
structiue,  but  that  the  regulations 
recognize  the  reality  that  reactor  core 
damage  can  result  from  fires  outside  the 
reactor  containment  structure.  The 
petitioners  state  that  security  tests 
conducted  since  1991  under  the  NRC's 
Operational  Safeguards  Readiness 
Evaluation  (OSRE)  program  also  detail 
why  the  nuclear  industry's  current 
assurances  are  incomplete.  Each  OSR^, 
according  to  the  petitioners  involved 
force-on-force  exercises  with  a  small 
group  of  mock  intruders  going  up 
against  the  facility's  armed  responders. 
The  petitioners  included  the  following 
quote  from  the  testimony  presented  to 
Congress  last  year  by  the  NRC 
individual  responsible  for  the  OSRE 
program. 

Eighty-one  OSREs  have  been 
conducted  to  date.  At  37  of  them,  the 
expert  NRC  team  identified  a  significant 
weakness;  significant  being  defined  as 
the  adversary  team  simulating 
sabotaging  a  target  set.  which  would 
lead  to  core  damage  and  in  many  cases, 
to  a  probable  radioactive  release.  * 

The  petitioners  state  that  the  "target 
set,"  attacked  and  defended  by  the 
adversary  team  and  the  security  force 
respectively  during  the  force-on-force 
exercises  is  defined  by  the  NRC  as 
follows: 

A  t£irgel  set  is  a  minimum  combination  of 
equipment  or  operator  actions  which,  if 
prevented  from  performing  its  intended 
safety  function  or  prevented  from  being 
accomplished,  would  result  in  core  damage.* 

The  petitioners  state  that  target  sets 
vary  from  plant  to  plant  and  generally 
involve  more  th'an  a  single  pump,  a 
single  valve,  or  a  single  wall  (however 
thick  and  reinforced).  The  petitioners 
note  that  the  Nuclear  Energy  Institute 
(NEI)  issued  guidance  to  assist  plant 
owners  in  developing  their  target  sets. 


'  NEl  Report  dated  December  2002.  "Deterring 
Terrorism:  Aircraft  Crash  Impact  Analyses 
Demonstrated  Nuclear  Power  Plant's  Structural 
Strength." 

'  Report  from  Spring  1982  by  the  Power  Authority 
of  the  State  of  New  York  and  the  Consolidated 
Edison  Company  of  New  York.  "Indian  Point 
Probabilistic  Safety  Study."  Section  7.6.2.  "Aircraft 
Hazards  Analysis." 


'Testimony  on  April  11,  2002.  by  David  N.  Orrik. 
Reactor  Security  Specialist.  Office  of  Nuclear 
Security  and  Incident  Response.  Nuclear  Regulatory 
Commission,  before  the  U.S.  House  Subcommittee 
on  Oversight  and  Investigations.  "A  Review  of 
Enhanced  Security  Requirements  at  NRC  Licensed 
Facilities." 

■*  NRC  memo  dated  November  1 7.  2000,  from 
Glenn  M.  Tracy.  Chief.  Operator  Licensing.  Human 
Factors  and  Plant  Support  Branch,  to  John  R.  White. 
Chief,  Radiation  Safety  and  Safeguards  Branch, 
Region  1:  li^enneth  P.  Barr,  Chief,' Plant  Support 
Branch,  Region  II.  lames  R.  Creed,  Team  Leiader. 
Safeguards  Staff,  Region  III:  and  Gail  M.  Good, 
Chief,  Plant  Support  Branch.  Region  IV,  "Conduct. 
Agenda,  and  Rules  of  Engagement  for  Operational 
Safeguards  Response  Evaluations."  page  4. 
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NEI  described  the  process  for 
determining  target  sets  as  follows: 

Analysis  identiTies  target  sets  that,  if  all 
targets  within  a  target  set  are  destroyed, 
could  lead  to  significant  core  damage.  Using 
these  target  sets  provides  a  basis  for 
evaluating  the  protective  strategy  and 
assessing  the  signiTicance  of  issues  based  on 
the  risk  involved.'* 

The  petitioners  included  a  table 
provided  by  NEI  that  illustrates  ten  (10) 
sample  target  sets.  See  Table  A-1. 
Sample  Target  Sets  (reproduced  below). 
The  table  shows  that  reactor  core 
damage  can  be  prevented  if  cooling 
water  is  supplied  from  any  one  of  four 
possible  sources  listed:  Normal  (high 
pressure  supply),  safety  backup 
(emergency  high  pressure  supply), 
another  safety  back-up  (low  pressure 


supply),  and  an  additional  back-up 
(alternate  low  pressure  supply).  In  these 
sample  target  sets,  each  cooling  water 
supply  can  be  disabled  by  any  one  of 
five  ways:  (1)  Power  from  the  pump 
motor  can  be  interrupted; 

(2)  Control  for  the  pump  and/or 
valves  upstream  and  downstream  of  the 
pump  can  be  lost; 

(3)  The  pathway  from  a  water  source 
to  the  pump  can  be  eliminated; 

(4)  The  pathway  from  the  pump  to  the 
reactor  vessel  can  be  eliminated;  and 

(5)  The  location  of  the  pump  itself  can 
be  rendered  unusable  such  as  by  fire. 

The  petitioners  state  that  NEI  reported 
only  one  of  the  four  ways  of  cooling  the 
reactor  need  to  survive  the  attack: 

Each  target  set  is  developed  to  provide 
assurance  that,  if  any  element  is  protected. 


public  health  and  safety  will  not  be 
endangered  by  a  significant  radiological 
release." 

The  petitioners  state  that  in  37  of  the 
81  OSREs  conducted,  the  security  forces 
were  unable  to  successfully  defend  even 
one  element  of  the  target  set  from 
simulated  groimd  assaults.  The 
petitioners  included  names  and  details 
of  several  power  plants  that  had 
failures. 

The  petitioners  state  that  sample 
target  sets  illustrate  the  conclusions 
reached  more  than  20  years  ago  about 
the  control  building  being  an  Achilles 
heel.  The  petitioners  note  that  Target 
Set  6  in  the  table  shgws  that  knocking 
out  the  control  element  for  all  four 
water  supplies  can  result  in  core 
damage. 


" 

Table  A-1  .— 

Sample  Target  Sets 

Structures,  sys,  &  comps. 

1 

2 

3 

4, 

5 

6 

7 

8 

9 

10 

High  Pressure  Supply: 
Power 

> 

X 

X 

rf 

Control 

X 

X 

X 

- 

Suction                                   

X 

» 

X 

Discharge 

X 

X 

X 

Emergency  HP  supply: 
Power 

X 

X 

"x 

X 

Control 

X 

. 

. 

X  • 

X 

Discharge 

X 

X 

Location                       •.         

X 

Low  Pressure  supply: 
Power 

X 

* 

Control                                        k 

X 

' 

X 

Suction                     

X 

X 

X 

. 

X 

Discharoe  

X 

Location                     

X 

X 

Alternate  LP  supply: 
Power 

X 

X 

Control 

X 

X 

Suction 

, 

X 

. 

X, 

X 

Discharge  , 

Location 

X 

X 

X 

The  petitioners  state  that  an  aircraft 
hitting  the  control  building  may  destroy 
the  control  elements  for  all  four  water 
supplies,  and  much  more. 

The  petitioners  believe  these  target 
sets  should  be  used  to  evaluate  nuclear 
power  plants  for  destruction  caused  by 
postulated  aircraft  impact  and 
subsequent  fire.  According  to  the 
petitioners,  this  aircraft  hazard 
evaluation  approach  mirrors  the 


^  Nuclear  Emtrgy  Institute  draft  report  dated 
October  2000,  "Safexuards  Performance  Assessment 
Program." 

"Nuclear  Energy  Institute  draft  report  dated 
October  2000,  "Safeguards  Performance  Assessment 
Program." 


approach  taken  for  in-plant  fire  hazards. 
The  petitioners  believe  the  fire  hazards 
analyses  conducted  by  plant  owners  are 
'living  documents'  in  that  proposed 
changes  to  plant  procedures  and 
proposed  modifications  to  plant 
structures  must  be  formally  reviewed 
against  to  verify  that  protection  against 
fires  will  not  be  lessened. 

The  petitioners  assert  the  way  to 
ensure  adequate  protection  of  nuclear 


^  While  the  existing  fire  hazards  analyses  will  lie 
useful  input  to  the  aircraft  hazards  analyses,  they 
do  pot  eliminate  the  need  for  further  study  for  two 
reasons:  (1)  The  Tire  hazards  analyses  assumed  that 
the  postulated  fire  would  be  confined  to  a  single 
room,  whereas  the  aircraft  impact  and  resulting 
fire(s|  may  affect  multiple  rooms,  and  (2)  many 
rooms  were  summarily  accepted  as-is  by  the  fire 
hazards  analyses  due  to  insufficient  combustibles 


plants  from  aerial  threats  would  be  to 
replicate  the  fire  hazards  analysis 
process.^  The  petitioners  believe  the 
NRC  should  define,  as  part  of  its  design 
basis  threat,  the  size  and  nature  of  an 
aerial  threat  that  the  plant  must  be 
protected  against.  As  a  minimum, 
according  to  the  petitioners,  it  would 
seem  to  include  general  aviation  aircraft 
since  the  post-September  1 1 .  airport 
security  measures  generally  overlook 


being  present  to  sustain  a  fire — assumptions  , 
invalidated  by  the  large  amount  of  fuel  carried  by 
aircraft.  The  fire  hazards  analyses  will  expedite  the 
aircraft  hazacds  analyses  by  defming  the  equipment 
needed  to  cool  the  reactor  if  the  room  is  hit.  If  that 
equipment  could  also  be  disabled  by  an  aircraft 
impacting  the  room,  action  will  be  required  to 
eliminate  that  vulnerability. 
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general  aviation.  The  petitioners  state 
the  aerial  threat  may  also  entail 
explosives  delivered  via  mortars  and 
other  means  (e.g.,  rocket  propelled 
grenades)  as  deemed  appropriate  by  the 
NRC.  The  petitioners  assert  that  if  the 
aerial  hazards  evaluation  determines 
that  all  targets  within  a  target  set  are 
likely  to  be  disabled,  at  least  three 
options  are  available  to  the  plant's 
owner  to  remedy  the  vulnerability: 

(1)  Other  equipment  outside  of  and  r»ot 
affected  by  the  impact  zone  could  be  added  < 
to  the  target  set.  Using  the  sample  target  sets, 
a  fifth  makeup  water  supply  system  could  be 
added  if  it  were  outside  the  im]>act  zone  and 
could  adequately  cool  the  reactor  core. 

(2)  Protection  in  place  for  at  least  one  of 
the  targets  within  the  existing  target  set  could 
be  provided.  Using  Target  Set  9  from  the 
sample  target  sets,  if  an  aircraft  impact  at  the 
location  of  the  low  pressure  supply  system 
and  the  alternate  low  pressure  supply  system 
potentially  caused  collateral  damage  to  the 
discharge  pathway  for  the  emergency  high 
pressure  supply  system,  it  might  be  possible 
to  install  a  shield  wall  or  screen  to  protect 
the  exposed  pathway. 

(3)  Affected  portions  of  a  system  could  be 
relocated  to  a  safe  place  outside  the  impact 
zone.  Using  Target  Set  5  from  the  sample 
target  sets,  if  the  only  part  of  the  Emergency 
High  Pressure  Supply  System  within  the 
impact  zone  was  the  power  cable  for  the 
pump,  that  power  cable  could  be  rerouted. 

The  petitioners  believe  that  while  an 
aerial  hazards  analysis  established 
adequate  protection,  for  those  that  may 
not  be  at  nuclear  power  plants,  it  would 
also  provide  the  means  to  ensure  that 
futiu^  changes  to  plant  structures  and 
procedures  do  not  compromise  that 
protection. 

Conclusion 

The  petitioners  believe  that  the 
proposed  changes  to  10  CFR  50.59  and 
10  CFR  50.54(p)  integrate  the  safety  and 
security  evaluations  performed  for 
proposed  changes  to  plant  safety 
equipment  and  procedures,  thereby 
providing  better  protection  against 
radiological  sabotage.  Also,  the 
petitioners  believe  the  proposed 
changes  to  part  50  provide  a  formal, 
structured  approach  for  managing  the 
risk  from  aerial  hazards  comparable  to 
the  regulatory  approach  already  adopted 
for  managing  the  risk  from  fire  hazards. 
The  petitioners  state  that  if  September 
11,  2001.  featured  one  of  the  hijacked 
aircraft  hitting  a  U.S.  nuclear  power 
plant,  the  formal,  structured  approach 
being  sought  by  this  petition  would 
have  been  undertaken  as  a  necessary 
step  to  prevent  another  event.  The 
petitioners  state  that  if  these  changes  are 
good  measures  \o  prevent  recurrence, 
they  represent  even  better  measures  to 
prevent  occurrence  in  the  first  place. 


Dated  at  Rockville,  Maryland,  this  10th  day 
of  June,  2003. 

For  the  Nuclear  Regulatory  Commission. 

Annette  Vietti-Cook, 

Secretary  for  the  Comntission. 

[FR  Doc.  03-15123  Filed  6-13-03;  8:45  am] 
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Regulatory  Publication  and  Review 
Under  the  Economic  Growth  and 
Regulatory  Paperwork  Reduction  Act 
of  1996 

AGENCIES:  Office  of  the  Comptroller  of 
the  Currency  (OQC),  Treasury;  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board);  Federal  Deposit 
Insurance  Corporation  (FDIC);  and 
Office  of  Thrift  Supervision  (OTS), 
Treasury. 

ACTION:  Notice  of  regulatory  review; 
request  for  comments. 

summary:  The  OCC,  Board,  FDIC,  and 
OTS  ("we"  or  ''the  Agencies")  are 
beginning  a  review  of  our  regulations  to 
reduce  burden  imposed  on  insiu^d 
depository  institutions,  as  required  by 
section  2222  of  the  Economic  Growth 
and  Regulatory  Paperwork  Reduction 
Act  of  1996.  We  have  categorized  our 
regulations  for  the  purpose  of  the  review 
and  propose  to  publish  12  categories  of 
regulations  for  review  between  now  and 
2006.  The  categories,  and  the 
regulations  that  the  Agencies  consider 
to  be  part  of  those  categories,  are 
detailed  below.  This  review  presents  a 
significant  opportunity  to  consider  the 
possibilities  for  burden  reduction 
among  groups  of  similar  regulations.  We 


welcome  comment  on  the  categories,  the 
order  of  review,  and  all  other  aspects  of 
the  project  in  order  to  maximize  its 
effectiveness. 

Today,  we  are  publishing  our  first  in 
a  series  of  public  releases,  comprising 
three  of  the  categories — "Applications 
and  Reportir^."  "Povvers  and 
Activities,"  and  "International 
Operations" — for  public  comment  so  as 
to  identify  outdated,  unnecessary,  or 
unduly  burdensome  regulatorv- 
requirements  imposed  on  insured 
depository  institutions.  Since  we  will 
publish  a  series  of  releases  containing 
requests  for  comment  on  the  remaining 
categories,  it  is  not  recommended  that 
burden  reduction  comments  be 
submitted  now  for  any  regulations  in 
other  categories. 

DATES:  Written  comments  must  be 
received  no  later  than  September  15, 
2003. 

ADDRESSES:  Due  to  delays  in  paper  mail 
delivery  in  the  Washington  area, 
commenters  may  prefer  to  submit  their 
comments  by  alternate  means. 
Comments  should  be  directed  to: 
OCC:  Public  Information  Room,  Office 
of  the  Comptroller  of  the  Currency, 
250  E  Street,  SW.,  Mailstop  1-5. 
Washington.  DC  20219,  Attention: 
Docket  No.  03-10.  Comments  will  be 
available  for  public  inspection  and 
photocopying  at  the  same  location. 
You  can  make  an  appointment  to 
iiispect  the  comments  by  calling  (202) 
874-5043.  Facsimiles:  Send  facsirnile 
transmissions  to  FAX  Number  (202) 
874-4448.  E-mail:  Send  e-mails  to 
regs.comw.ents@occ.treas.gov. 
Board:  Comments  should  reier  to  Docket 
No.  R-1151  and  should  be  mailed  to 
Ms.  Jennifer^.  Johnson,  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW., 
Washington,  DC  20551,  or  mailed 
electronically  to 

regs.comments@federalreserve.gov. 
Members  of  the  public  may  inspect 
comments  in  Room  MP-500  of  the 
Martin  Building  betweeri  9  a.m.  and  5 
p.m.  on  weekdays  in  accordance  with 
the  Board's  Rules  Regarding 
Availability  of  Information,  12  CFR 
part  261. 
FDIC:  Mail:  Written  comments  should 
be  addressed  to  Robert  E.  Feldman, 
Executive  Secretary,  Attention: 
Comments,  Federal  Deposit  Insiu-ance 
Corporation,  550  17th  Street,  NW., 
Washington,  DC  20429.  Delivery: 
Comments  may  be  hand  delivered  to 
the  guard  station  at  the  rear  of  the  550 
17th  Street  Building  (located  on  F 
Street)  on  business  days  between  7 
a.m.  and  5  p.m.  You  also  may 
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electronically  mail  comments  to 
comments@fdic.gov.  Public 
Inspection:  Comments  may  be 
inspected  and  photocopied  in  the 
FDIC  Public  Information  Center. 
Room  100.  801  17th  Street,  NW., 
Washington.  DC  20429.  between  9 
a.m.  and  4:30  p.m.  on  business  days. 

OTS:  Mail:  Send  comments  to 
Regulation  Comments.  Chief 
Counsel's  Office.  Office  of  Thrift 
Supervision.  1700  G  Street.  NW.. 
Washington.  DC  20552.  Attention: 
No. 2003-20.  Delivery:  Hand  deliver 
comments  to  the  Guard's  Desk.  East 
Lobby  Entrance.  1700  G  Street.  NW.. 
from  9  a.m.  to  4  p.m.  on  business 
days.  Attention:  Regulation    ' 
Conunents,  Chief  Counsel's  Office. 
Attention:  No.  2003-20.  Facsimiles: 
Send  facsimile  transmissions  to  FAX 
Number  (202)  906—6518,  Attention: 
No.  2003-20.  E-Mail:  Send  e-mails  to 
regs.comments@ots.treas.gov, 
Attention:  No.  2003-20  and  include 
your  name  and  telephone*  number. 
Availability  of  Comments:  OTS  will 
post  comments  and  the  related  index 
on  the  OTS  Internet  site  at 
www.ots.treas.gov.  In  addition,  you 
may  inspect  comments  at  the  Public 
Reading  Room.  1700  G  Street,  NW..  by 
appointment.  To  make  an 
appointment  for  access,  call  (202) 
906-5922,  send  an  e-mail  to 
public.info@ots.treas.gov,  or  send  a 
facsimile  transmission  to  (202)  906- 
7755.  (Please  identify  the  material  you 
would  like  to  inspect  to  assist  us  in 
serving  you.) 

FOR  FURTHER  INFORMATION  CONTACT: 

OCC:  Mark  Tenhundfeld,  Assistant 
Director.  Legislative  and  Regulatory 
Activities  Division.  (202|  874-5090; 
Lee  Walzer,  Counsel,  Legislative  and 
Regulatory  Activities  Division,  (202) 
874-5090,  Office  of  the  Comptroller  of 
the  Currency,  250  E  St.,  SW., 
Washington.  DC  20219. 

Board:  Patricia  A.  Robinson.  Senior 
Counsel.  Legal  Division.  (202)  452- 
3005;  Michael ).  O'Rourke.  Counsel. 
Legal  Division,  (202)  452-3288;  David 
G.  Adkins,  Supervisory  Financial 
Analyst,  Division  of  Banking 
Supervision  and  Regulation.  (202) 
452^5259;  Federal  Reserve  Board. 
20th  St.  and  Constitution  Ave.,  NW., 
Washington,  DC  20551. 

FDIC:  Claude  A.  RoUin,  Special 
Assistant  to  the  Vice  Chairman.  (202) 
898-8741;  Steven  D.  Fritts,  Associate 
Director.  Division  of  Supervision  and 
Consumer  Protection.  (202)  898-3723; 
Ruth  R.  Amberg,  Senior  Counsel, 
Legal  Division,  (202)  898-3736; 
Thomas  Nixon.  Senior  Attorney,  Legal 
Division,  (202)  896-8766;  Federal 


Deposit  Insurance  Corporation,  550 
17th  St.,  NW.,  Washington,  DC  20429. 

OTS:  Robyn  Dennis,  Manager,  Thrift 
Policy.  Supervision  Policy  (202)  906- 
5751;  Karen  Osterloh,  Special 
Counsel.  Regulations  and  Legislation 
Division.  Chief  Counsel's  Office.  (202) 
906-6639;  Office  of  Thrift 
Supervision.  1700  G  Street.  NW., 
Washington,  DC  20552. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Congress  enacted  section  2222  of  the 
Economic  Growth  and  Regulatory 
Paperwork  Reduction  Act  of  1996  (Pub. 
L.  104-208,  Sept.  30,  1996)  (EGRPRA). 
as  part  of  an  eff^ort  to  minimize 
unnecessary  government  regulation 
consistent  with  safety  and  soundness, 
consumer  protection,  and  other  public 
policy  goals.  Under  section  2222, 12 
U.S.C.  3311.  the  Agencies.'  jointly  or 
individually,  must  categorize 
regulations  by  type,  such  as  "consumer 
regulations"  or  "safety  and  soundness" 
regulations.  Once  we  have  established 
the  categories,  we  must  provide  notice 
and  ask  for  public  comment  on  them.  In 
particular,  section  2222  requires  that  we 
ask  the  public  to  identify  areas  of  the 
regulations  that  are  outdated, 
unnecessary,  or  unduly  burdensome. 
The  Agencies  must  issue  these 
publications  for  comment  at  regular 
intervals  such  that  all  of  the  Agencies' 
categories  of  regulations  are  published 
for  such  comment  within  a  10  year 
cycle.  The  first  publication  cycle  will 
end  in  September  2006.  The  EGRPRA 
review  supplements  and  complements 
the  reviews  of  regulations  that  the 
Agencies  conduct  under  other  laws  and 
their  internal  policies. 

Section  2222  requires  a  two-part 
regulatory  response.  First,  the  Agencies 
must  publish  in  the  Federal  Register  a 
summary  of  the  comments  received, 
identifying  the  significant  issues  raised 
and  discussing  those  issues.  Second,  the 
Agencies  must  "eliminate  unnecessary 
regulations  to  the  extent  that  such 
action  is  appropriate."  The  Agencies 
may  prepare  the  regulatory  response 
individually  or  jointly. 

Section  2222  further  requires  the 
FFIEC  to  submit  a  report  to  the  Congress 
within  30  days  after  the  Agencies 
publish  the  comment  summary  and 
discussion  in  the  Federal  Register.  This 
report  must  summarize  any  significant 


issues  raised  by  the  public  comments 
and  the  relative  merits  of  those  issues. 
The  report  also  must  analyze  whether 
the  appropriate  Federal  banking  agency 
involved  is  able  to  address  the 
regulatory  burdens  associated  with  the 
issues  by  regulation,  or  whether  the 
burdens  must  be  addressed  by 
legislation. 

II.  The  EGRPRA  Review's  Special 
Focus 

The  regulatory  review  required  by 
section  2222  provides  a  significant 
opportunity  for  the  public  and  the 
Agencies  to  step  back  and  look  at  groups 
of  related  regulations  and  identify 
possibilities  for  streamlining.  The 
EGRPRA  review's  overall  focus  on  the 
'forest'  of  regulations  will,  we  hope, 
offer  a  new  perspective  in  identifying 
opportunities  to  reduce  regulatory 
burden.  Of  course,  reducing  regulatory 
burden  must  be  consistent  with 
ensuring  the  continued  safety  and 
soundness  of  insured  depository 
institutions  and  appropriate  consumer 
protections. 

EGRPRA  also  recognizes  that  burden 
reduction  must  be  consistent  with  our 
statutory  mandates,  many  of  which 
currently  require  certain  regulations. 
One  of  the  significant  aspects  of  the 
EGRPRA  review  program  is  the 
recognition  that  effective  burden 
reduction  in  certain  areas  may  require 
legislative  change.  We  will  be  soliciting 
comment  on,  and  reviewing  the 
comments  and  regulations  carefully  for, 
the  relationship  among  burden 
reduction,  regulatory  requirements,  and 
statutory  mandates.  This  will  be  a  key 
aspect  of  the  FFIEC  report  to  the 
Congress.^ 

The  combination  of  considering  the     ' 
relationship  of  regulatory  and  statutory 
change  on  regulatory  burden  with  the 
section  2222  requirement  for  grouping 
regulations  by  type  provides  the 
possibility  for  particularly  effective 
burden  reduction.  It  may  be  possible  to 
identify  statutes  and  regulations  that 
share  similar  goals  or  complementary 
methods  such  that  the  regulatory 
requirements  could  be  combined  and 
overlapping  requirements  could  be 


'  The  National  Credit  Union  Administration 
(NCIIA)  has  participated  in  the  EGRPRA  planning 
process  and  will  separately  issue  a  request  for 
comment.  Since  the  Federal  Financial  Institutions 
Examination  Council  (FFIEC)  has  not  issued 
regulations  that  impose  burden  on  insured 
institutions,  we  have  not  separately  captioned  the 
FFIEC  in  this  notice. 


'  Institutions  are  also  subject  to  regulations  issued 
by  othet'  non-banking  agencies,  such  as  rules  issued 
by  the  Department  of  Housing  and  Urban 
Development  (under  Real  Estate  Settlement 
Procedures  Act  of  1974)  and  by  the  Department  of 
the  Treasury  (under  the  Bank  Secrecy  Act  including 
rules  required  by  the  USA  PATRIOT  Act)  The  rules 
of  these  other  agencies  are  beyond  the  scope  of  the 
EGRPRA  review  and  the  Agencies'  jurisdictions.  To 
the  extent  the  Agencies  receive  comments  raising 
significant  issues  regarding  these  related  rules, 
however,  we  intend  to  identify  the  issues  in  the 
Report  to  Congress  and  will  also  notify  the  related 
agencies  of  the  substance  of  the  relevant  comments. 
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eliminated.  For  example,  it  may  be 
possible  to  combine  certain  types  of 
applications  to  eliminate  duplication. 

"The  EGRPRA  review  will  complement 
the  review  to  reduce  burden  and  to 
increase  uniformity  of  regulations 
among  the  Agencies,  pursuant  to  section 
303  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  (Pub.  L.  103- 
325.  Sept.  23.  1994,  12  U.S.C.  4803) 
(CDRI).  The  Agencies'  section  2222 
review  will  continue  to  try  to  eliminate 
inconsistencies  among  their  regulations, 
although  complete  uniformity  is  not 
possible  in  light  of  differences  in  the 
types  of  regulated  entities  and  the 
statutes  that  apply  to  them. 

The  EGRPRA  review  can  also 
significantly  contribute  to  the  Agencies' 
ongoing  efforts  to  reduce  regulatory 
burden.  For  example,  since  1979,  a 
formally  adopted  Federal  Reserve  policy 
has  required  the  Board  to  review  each 
of  its  regulations  at  least  once  every  five 
years  with  a  view  toward  eliminating, 
simplifying,  or  otherwise  easing  the 
burden  of  each  regulation.^  The  FDIC 
has  a  similar  requirement,  described  in 
its  policy  "Development  and  Review  of 
FDIC  Regulations  and  Policies."  *  See 
also:  FDIC  Chairman  Powell's  initiative 
"Reducing  Regulatory  Burden"  at 
http://www.fdic.gov.  Under  OCC  policy 
in  effect  since  the  OCC  undertook  a 
comprehensive  review  of  all  of  its 
regulations  to  reduce  regulatory  burden 
in  the  mid-1990s,  the  agency's 
regulation-writing  process  has  sought  to 
eliminate  "regulatory  requirements  that 
are  not  necessary  to  ensure  the  safety 
and  soundness  of  national  banks,  to 
support  consiuners'  access  to  financial 
services,  or  to  accomplish  other  aspects 
of  the  OCC's  regulatory  mission."^  See 
aho.  "Remarks  by  John  D.  Hawke,.  Jr., 
Comptroller  of  the  Currency,  BeSon  the 
Indepmdent  Community  Bankers  of 
America,  Orlando,  Florida,  March  4, 
2003"  at  http://www.occ.treas.gov/fip/ 
release/ 2003-1 7a.pdf.  Since  the  early 
19908  OTS  has  worked  to  reduce 
regulatory  burden  through  various 
r^ulatory  review  pro)ects  as  well  as 
Thrift  Financial  Report  changes  and 
revisions  to  Applications  forms.  OTS 
strives  to  produce  risk-focused, 
efficient,  and  proactive  regulations.  OTS 
also,  whenever  possible,  tailors  its 


^  Board  Statement  of  Policy  Reganiing  Expanded 
Rulemaking  Procedures.  44  FR  3957.  Ian.  19.  1979. 

*  FDK:  Law.  Rrgulatioms  and  Related  AcU.  pp. 
S0S7-S0SS. 

^OCi:  Bulletin  97-S  ((anuary  7.  1997).  Moraover. 
the  OCX",  recognizis  thai  a  "one-size-fSls-all" 
approach  to  regulation  can  be  ineffective  and 
burdensome,  and  tailors  its  regulations  accotdingly. 
taking  into  account  faclora  such  as  the  size  of  an 
institution.  U. 


regulations  to  risks  posed  by  particular 
institutions  and  writes  its  regulations 
and  guidance  in  plain  language. 

Further,  the  Agencies  address  the 
issue  of  regulatory  burden  every  time 
they  propose  and  adopt  a  rule.  Under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  ef  seq.),  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  and 
internal  agency  policies,  the  Agencies 
examine  each  rulemaking  to  minimize 
the  burdens  it  might  impose  on  the 
industry  and  consider  various 
alternatives.'* 

The  Agencies  also  will  use  both  the 
EGRPRA  review  and  the  individual 
reviews  to  identify  and  reduce  burdens 
on  small  institutions.  More  than  half  of 
insiued  depository  institutions  are 
small — having  $150  million  in  assets  or 
less — as  defined  by  the  Small  Business 
Administration.  We  are  particularly 
concerned  about  burden  on  small 
institutions.  When  a  new  regulation  is 
created  or  an  old  regulation  is  changed, 
small  institutions  must  devote  a  large 
percentage  of  their  staffs'  time  to  review 
the  regulation  to  determine  if  and  how 
it  will  affect  them.  Compliance  with  a 
regulation  also  can  take  large  amoimts 
of  time  that  cannot  be  devoted  to 
serving  customers  or  business  planning. 
In  a  large  institution,  ensiuing 
regulatory  compliance  can  take  many 
more  hours;  however,  those  hours  make 
up  a  much  smaller  percentage  of  the 
institution's  resources.  In  situations 
where  a  regulation  is  aimed  at  an 
activity  engaged  in  primarily  by  large 
institutions,  the  compliance  burden  on 
small  institutions  can  outweigh  its 
benefit. 

Section  610  of  the  Regulatory 
Flexibility  Act  imposes  a  continuing 
requirement  on  agencies  to  review 
regulations  that  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  within  10 
years  after  a  final  rulemaking  is 
published.  Although  not  all  of  the 
Agencies'  ru}e»  must  be  reviewed 
pursuuit  to  section  610,  the  Agencies 
are  imdertaking  to  review  rules  to  the 
extent  possible  under  the  section  610 
review  criteria  because  of  the 
importance  of  burden  reduction  to  the 
many  small  institutions  we  regulate. 

m.  The  Agencies'  Proposed  Plan 

The  Agencies  must  categorize  their 
regulations  by  type.  Section  2222  gives 
us  authcHity  to  determine  categories, 
and  suggests  two  possible  categories: 
"consumer  regulations"  and  "safety  and 


soundness."  The  Agencies  have 
regulations  on  more  than  100  subjects 
covering  a  wide  variety  of  topics  from 
capital  maintenance  to  the  privacy  of 
consumer  financial  information.  Sortie 
of  these  regulations  have  been  issued    - 
jointly  and  are  as  uniform  as  possible. 
Others  were  issued  separately  by  the 
Agencies  but  implement  common 
statutes  or  policies.  These  rules  are 
listed  as  interagency  rules  to  facilitate 
comparisons.  Some  regulations  are 
issued  by  a  single  agency  but  are 
applicable  to  all  types  of  insured 
institutions,  such  as  the  Board's  Equal 
Credit  Opportunity  regulation  or  the 
FDIC's  Deposit  Insurance  regulation. 
Other  regulations  are  issued  by  a  single 
agency  and  have  more  limited 
applicability.  These  rules  are  listed 
under  the  name  of  the  issuing  agency. 
The  Agencies  propose  to  seek  public 
comment  on  12  categories  of  their 
regulations  that  impose  burden  on 
insured  institutions  between  now  and  ^ — 
2006.^"  The  categories,  in  alphabetical 
order,  are:  Applications  and  Reporting; 
Banking  Operations;  Capital; 
Community  Reinvestment  Act; 
Consumer  Protection;  Directors,  Officers 
and  Employees;  International 
Operations;  Money  Laundering:  Powers 
and  Activities;  Rules  of  Procedure; 
Safety  and  Soundness;  and  Securities. 
We  believe  that  these  categories  are 
logical  groupings  that  are  not  so  broad 
that  the  number  of  regulations  presented 
in  any  one  category  would  overwhelm 
potential  commenters.  The  categories 
also  reflect  recognized  areas  of  industry 
interest  and  specialization,  or  are 
particularly  critical  to  the  health  of  the 
banking  system.  We  recognize  that  our 
regulations  could  be  categorized  in 
other  ways  and  welcome 
recommendations  about  the  categories 
and  the  regulations  placed  vrithin  them. 

Althou^  joint  publication  is  not 
required  by  section  Z222.  the  Agencies 
believe  that  joint  publication  of  the 
regulation  categories  for  public 
comment  will  be  the  most  effective 
method  for  achieving  EGRPRA 's  burden    - 
reduction  goals.  Joint  publication  and 
review  also  will  help  maintain  the 
uniformity  of  r^ulations  among  the 
Agencies  where  possible.  We  are 
publishing  three  categories  of  rules  for 
burden  reduction  comment  today  and 
plan  to  publish  the  remaining  nine 
categories  in  roughly  semiannual 
intervals,  with  90-day  comment  periods 
for  categories  under  review,  throughout 


'•The  OGC  and  OTS  also  review  regulations 
pursuant  to  Executive  Order  12866  and  the 
Unfunded  Mandates  Reform  Mi  of  1995  (Pub.  L. 
104-4). 


7CoRsislent  with  section  Z222's  focus  on 
reducing  burden  on  insured  Mistitutions.  the 
Agencies'  EGRPRA  review  will  not  involve  their 
internal  organizational  or  operational  regulations  to 
the  extent  that  those  regulations  impose  nu.  or 
minimal,  burden  on  insured  institutions. 
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the  review  period.  We  welcome 
recommendations  on  grouping  the 
remaining  categories  and  the  order  in 
which  to  publish  them. 

After  the  conclusion  of  the  comment 
period  for  each  EGRPRA  review  notice 
published  in  the  Federal  Register,  the 
Agencies  will  review  the  comments  we 
have  received  and  decide  whether 
further  action  is  appropriate  with 
respect  to  the  categories  of  regulations 
included  in  that  notice.  That  decision 
will  be  made  by  the  Agencies  jointly  in 
the  case  of  rules  that  we  have  issued 
jointly.  Any  rulemaking  to  amend  or 
revise  those  rules  would  similarly  be 
undertaken  jointly  and  the  public  will 
be  provided  with  an  opportunity  to 
comment  on  any  proposed  amendment. 
This  interagency  rulemaking  process 
will  not.  however,  include  rules  issued 
by  only  one  agency.  Comments  that 
address  specific  provisions  of  such  a 
regulation  will  be  carefully  reviewed 
and  incorporated  in  the  detailed  review 
of  the  relevant  regulation  conducted  by 
the  agency  issuing  the  rule.  Each  agency 
will  separately  determine  whether 
amendments  to  its  own  rules  are 
appropriate  in  light  of  comments 
submitted  during  the  EGRPRA  review 
and.  if  so.  will  separately  initiate 
rulemakings  to  modify  its  rules. 
Consistent  with  the  spirit  of  CDRI. 
however,  where  individual  agency  rules 
implement  common  statutory  or 
supervisory  policies,  the  Agencies  will 
work  jointly  to  achieve  uniformity. 

The  Agencies  have  prepared  three 
charts  to  assist  public  understanding  of 
the  organization  of  our  section  2222 
review.  Chart  A  presents  the  three 
categories  of  regulations  about  which 
we  are  requesting  burden  reduction 
recommendations  starting  today.  Chart 
B  identifies  regulations  affecting  United 
States  (U.S.)  branches,  agencies,  and 
representative  offices  of  foreign  banks, 
while  Chart  C  presents  the  remaining 
nine  categories  on  which  we  will  seek 
comment.  The  categories  in  each  of  the 
charts  are  shown  in  numbered  and 
shaded  horizontal  bands.  In  each,  the 
left  column  divides  the  categories  into 
more  specific  subject  matter  areas.  The 
remaining  columns  are  headed  by  the 
different  types  of  financial  institutions 
(e.g..  national  banks,  etc.  *   *   *). 

Generally,  by  reading  down  a  column, 
a  particular  type  of  institution  may 
identify  the  citation  of  the  rule  that 
applies  to  it.  When  one  agency's 
regulation  applies  to  institutions  for 
which  it  is  not  the  primary  regulator, 
the  citation  for  the  subject  is  repeated 
across  the  columns."  Interagency 


regulations  are  listed  first,  followed  by 
regulations  issued  by  the  OCC.  Board. 
FDIC.  and  OTS. 

Foreign  banks.  Foreign  banks  operate 
in  the  U.S.  both  directly,  through 
branches  and  agencies,  and  indirectly, 
through  bank  and  nonbank  subsidiaries. 
The  U.S.  operations  of  foreign  banks  as 
a  whole  do  not  Ht  neatly  into  the 
categories  of  Charts  A  and  C. 
Consequently,  Chart  B  supplements  the 
International  Operations  category  of 
Chart  A  by  identifying  the  major 
regulations  that  apply  only  to  U.S. 
branches,  agencies,  or  representative 
offices  of  foreign  banks.  We  have  also 
footnoted  the  "Holding  Company" 
column  of  Chart  A  to  include  foreign 
banks.  (If  a  foreign  bank  operates  a 
branch,  agency  or  subsidiary 
commercial  lending  company  in  the 
U.S.,  it  is  subject  to  the  Bank  Holding 
Company  Act  as  if  it  were  a  bank 
holding  company.)  ** 

rv.  Request  for  Burden  Reduction 
Reconunendations  About  the  First 
Three  Categories  of  Regulations: 
"Applications  and  Reporting,"  "Powers 
and  Activities,"  and  "International 
Operations" 

The  Agencies  are  asking  the  public  to 
identify  and  comment  upon  areas  of 
regulations  within  three  categories — 
"Applications  and  Reporting,"  "Powers 
and  Activities,"  and  "International 
Operations" — that  impose  outdated, 
unnecessary,  or  unduly  burdensome 
regulatory  requirements  on  insured 
depository  institutions.  It  is  not 
necessary  for  the  public  to  provide 
burden  reduction  recommendations 
about  categories  of  rules  other  than 
these  three  categories  at  this  time  since 
we  will  publish  the  remaining 
categories  before  the  end  of  the  first 
review  cycle  in  2006.  Comments  that 
cite  particular  provisions  or  language, 
and  provide  reasons  why  such 
provisions  should  be  changed,  would  be 
most  helpful  to  the  Agencies'  review 
efforts.  Suggested  alternative  provisions 
or  language,  where  appropriate,  would 
also  be  helpful.  If  the  implementation  of 
a  comment  would  require  modifying  a 
statute  that  underlies  the  regulation,  the 
comment  should,  if  possible,  identify 
the  needed  statutory  change. 

Specific  issues  for  commenters  to 
consider.  While  all  comments  related  to 


"The  charts  have  been  provided  as  a  convenience 
for  the  reader  and  should  not  be  treated  as  a 


comprehensive  listing  of  all  rules  applicable  to  a 
particular  institution. 

''There  are  a  number  of  regulations  that  apply  to 
branch  or  agency  operations  because  of  the  type  of 
activity  in  which  the  office  engages  rather  than 
because  it  is  a  branch  or  agency.  These  regulations 
govern  such  areas  as  consumer  protection,  customer 
privacy,  and  securities  regulation.  Foreign  banks 
may  wish  to  comment  on  these  regulations  at  such 
time  as  (hey  are  published  for  comment. 


any  aspect  of  section  2222  are  welcome, 
the  Agencies  specifically  invite 
comment  on  the  following  issues: 

•  Need  for  statutory  change.  Do  the 
statutes  impose  unnecessary 
requirements?  Are  any  of  the  statutory 
requirements  underlying  these 
categories  imposing  redundant, 
conflicting  or  otherwise  unduly 
burdensome  regulatory  requirements? 

•  Need  and  purpose  of  the 
regulations.  Do  the  regulations  in  these 
categories  fulfill  current  needs?  Have 
industry  or  other  circumstances 
changed  since  a  regulation  was  written 
such  that  the  regulation  is  no  longer 
necessary?  Have  there  been  shifts  within 
the  industry  or  consumer  actions  that 
suggest  a  re-focus  of  the  underlying 
regulations?  Do  any  of  the  regulations  in 
these  categories  impose  burdens  not 
required  by  their  authorizing  statutes? 

•  Overarching  approaches  /  flexibility 
of  the  regulatory  standards.  Generally, 

is  there  a  different  approach  to 
regulating  that  the  Agencies  could  use 
that  would  achieve  statutory  goals  while 
imposing  less  burden?  Do  any  of  the 
regulations  in  these  categories  or  the 
statutes  underlying  them  impose 
unnecessarily  inflexible  requirements? 

•  Effect  of  the  regulations  on 
competition.  Do  any  of  the  regulations 
in  these  categories  or  the  statutes 
underlying  them  create  competitive 
disadvantages  for  one  p^  of  the 
financial  services  industry  compared  to 
another? 

•  Reporting,,  recordkeeping  and 
disclosure  requirements.  Do  any  of  the 
regulations  in  these  categories  or  the 
statutes  underlying  them  impose 
particularly  burdensome  reporting, 
recordkeeping  or  disclosure 
requirements?  Are  any  of  these 
requirements  similar  enough  in  purpose 
and  use  so  that  they  could  be 
consolidated?  Which,  if  any,  of  these 
requirements  could  be  fulfilled 
electronically  to  reduce  their  burden? 

•  Consistency  and  redundancy.  Do 
any  of  the  regulations  in  these  categories 
impose  inconsistent  or  redundant 
regulatory  requirements  that  are  not 
warranted  by  the  circumstances? 

•  Clarity.  Are  the  regulations  in  these 
categories  and  the  underlying  statutes 
drafted  in  clear  and  easily  understood 
language?  Are  there  specific  regulations 
or  underlying  statutes  that  need 
clarification? 

•  Burden  on  small  insured 
institutions.  The  Agencies  have  a 
particular  interest  in  minimizing  burden 
on  small  insured  institutions  (those 
with  assets  of  $150  million  or  less).  The 
Agencies  solicit  comment  on  whether 
any  regulations  within  these  categories 
should  be  continued  without  change,  or 


amended  or  rescinded  in  order  to 
minimize  any  significant  economic 


impact  the  regulations  may  have  on  a  substantial  number  of  small  insured 

institutions. 

BILUNG  CODE  4810-33.  6210-01.  6714-01.  672O-01-l> 
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Dated:  |une  3,  2003. 
|ohn  D.  Hawke,  |r., 
Comptroller  of  the  Currency. 

By  order  of  the  Board  of  Governors  of  the 
federal  Reserve  System,  June  9,  2003. 

lennifer ).  Johnson, 

Secretary  of  the  Btxird. 

By  order  of  the  Board  of  Diret:tors. 

Federal  Deposit  Insurance  Corporation. 

Dated  in  Washington,  DC,  this  10  day  of 
lune,  2003. 

Robert  E.  Feldman, 

Executive  Secretary. 

Dated:  May  29,  2003. 
James  E.  Gilleran, 

Director.  Office  of  Thrift  Supervision. 
|FR  Doc:.  03-15088  Filed  6-13-03:  8:45  am] 
BILLING  CODE  4(10-33.  6210-01.  6714-01,  6720-01 -l> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NIM249;  Special  Condttions  No. 
25-03-05-SC] 

Special  Conditions:  Embraer  Model 
ERJ-170  Series  Airplanes;  Electronic 
Flight  Controls  (Command  Signal 
Integrity) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  the  Embraer  Model  ER)- 
170  series  airplanes.  These  airplanes 
will  have  novel  or  unusual  design 
features  when  compared  to  the  state  of 
technology  envisioned  in  the 
airworthiness  standards  for  transport 
category  airplanes.  These  design 
features  are  associated  with  electronic 
flight  control  systems.  The  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  these  design  features.  These 
proposed  special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  existing 
airworthiness  standards.  Additional 
special  conditions  will  be  issued  for  this 
and  other  novel  or  unusual  design 
features  of  Embraer  Model  1 70  series 
airplanes. 

DATES:  Comments  must  be  received  on 
or  before  July  16,  2003. 

ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Transport 
Airplane  Directorate,  Attention:  Rules 


Docket  {ANM-113),  Docket  No.  NM249, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  or  delivered  in 
duplicate  to  the  Transport  Airplane 
Directorate  at  the  above  address.  All 
comments  must  be  marked:  Docket  No. 
NM249.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Groves,  FAA.  International  Branch, 
ANM-116,  Transport  Airplane 
Directorate,  Aircraft  CertiHcation 
Service,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056; 
telephone  (425)  227-1503;  facsimile 
(425)  227-1149;  e-mail 
torn  .groves@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  invites  interested  persons  to 
participate  in  this  rulemaking  by . 
submitting  written  comments,  data,  or 
views.  The  most  helpful  comments 
reference  a  specific  portion  of  the 
special  conditions,  explain  the  reason 
for  any  recommended  change,  and 
include  supporting  data.  We  ask  that 
you  send  us  two  copies  of  written 
comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  these  proposed  special 
conditions.  The  docket  is  available  for 
public  inspection  before  and  after  the 
comment  closing  date.  If  you  wish  to 
review  the  docket  in  person,  go  to  the 
address  in  the  ADDRESSES  section  of  this 
notice  between  7:30  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  the  proposed  special 
conditions  in  light  of  the  comments  we 
receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
proposal,  include  with  your  comments 
a  pre-addressed,  stamped  postcard  on 
which  the  docket  number  appears.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  back  to  you. 

Background 

On  May  20. 1999,  Embraer  applied  for 
a  type  certificate  for  its  new  Model  ERJ- 
1 70  airplane.  Two  basic  versions  of  the 
Model  ERJ-170  are  included  in  the 
application.  The  ERJ-170-100  airplane 
is  a  69-78  passenger,  twin-engine 


regional  jet  with  a  maximum  takeoff 
weight  of  81,240  pounds.  The  ERJ-170- 
200  is  a  derivative  with  a  lengthened 
fuselage.  Passenger  capacity  for  the  ERJ- 
170-200  is  increased  to  86,  and 
maximum  takeoff  weight  is  increased  to 
85,960  pounds. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR  21.17, 
Embraer  must  show  that  the  Model  ERJ- 
170  series  airplanes  meet  the  applicable 
provisions  of  14  CFR  part  25,  as 
amended  by  Amendments  25-1  through 
25-98. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
[i.e.,  part  25.  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  Embraer  Model  ERJ-1 70 
series  airplanes  because  of  novel  or 
unusual  design  features,  special 
conditions  are  prescribed  under  the 
provisions  of  §  2 1 . 1 6. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  Embraer  Model  ERJ-170 
series  airplanes  must  comply  with  the 
fuel  vent  and  exhaust  emission 
requirements  of  14  CFR  part  34  and  the 
noise  certification  requirements  of  14 
CFR  part  36,  and  the  FAA  must  issue  a 
finding  of  regulatory  adequacy  pursuant 
to  §  61 1  of  Public  Law  93-574,  the 
"Noise  Control  Act  of  1972." 

Special  conditions,  as  defined  in  14 
CFR  11.19,  are  issued  in  accordance 
with  §  11.38  and  become  part  of  the  type 
certification  basis  in  accordance  with 
§  21.17(a)(2),  Amendment  21-69, 
effective  September  16,  1991. 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature  or  should  any  other 
model  already  included  on  the  same 
type  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  features,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §21. 101(a)(1),    . 
Amendment  21-69,  effective  September 
16.  1991. 

Novel  or  Unusual  DesigirFeatures 

The  ERJ-170  airplane  will  use  fly-by- 
wire  (FBW)  technology  as  a  means  of 
sending  command  and  control  signals  to 
the  control  surface  actuators  of  the 
rudder,  rudder  trim,  elevator,  spoilers, 
horizontal  stabilizer,  and  auto 
speedbrake.  The  ailerons  will  be 
controlled  by  a  traditional  cable  linkage 
to  the  hydraulic  actuators. 
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The  ERJ-170  FBW  flight  control 
systems  provide  two  modes, of 
operation,  direct  and  normal.  Direct 
mode  provides  an  analog  link  between 
pilot  commands  and  control  surfaces.  In 
direct  mode,  flight  control  transducers 
send  signals  to  Actuator  Control 
Electronics  units  (ACE).  The  ACE  sends 
analog  command  and  control  signals  to 
the  Power  Control  Units  (PCU),  which 
move  the  control  surface  actuators  of  the 
rudder,  rudder  trim,  elevator,  spoilers, 
horizontal  stabilizer,  and  auto 
speedbrake. 

In  nohnal  mode,  the  rudder,  elevator 
and  spoiler  command-to-surface  gain 
schedules  are  tailored  to  particular 
flight  conditions  to  provide  improved 
control  characteristics.  These  gains  are 
calculated  digitally  in  the  Flight  Control 
Module  (FCM)  and  supplement  the 
direct  mode  commands  provided  by  the 
ACEs. 

In  the  ERJ-170  FBW  design  being 
presented,  command  and  control  of  the 
airplane's  aerodynamic  control  surfaces 
will  be  achieved  by  electronic 
interfaces.  These  interfaces  involve  not 
only  direct  commands  to  the  PCU  but 
all  the  necessary  feedback  sensor 
signals.  A  successful  demonstration  of 
signal  integrity  must  include  all  the 
elements  which  contribute  to  the 
command  and  control  signals  to  the 
control  surface  closed  loop  system 
(CSCL).  The  CSCL  may  include  the 
following: 

(1)  The  computing  components  and 
wiring; 

(2)  The  input  components,  such  as 
column  position  sensors; 

(3)  Feedback  components,  such  as 
control  surface  position,  inertial 
reference,  and  air  data  sensors;  and, 

(4)  Actuation  components  and  their 
structural  mounting  components. 

A  system  evaluation  that  includes  all 
the  inputs  to  and  elements  of  the  CSCL 
in  an  integrated  environment  (including 
signals  that  could  disturb  the  system)  is 
necessary  to  ensure  appropriate  system 
robustness  throughout  the  flight 
envelope. 

For  tne  purpose  of  this  proposed 
special  condition,  the  control  surface 
closed  loop  system  does  not  include 
pilot  input  to  the  flight  control  system. 
Pilot  in  the  loop  control  inputs  and  the 
associated  handling  requirements  are 
adequately  covered  by  existing 
regulations,  including  regulations  in 
subpart  B  as  well  as  §§  25.671  and 
25.672. 

The  signal  paths  within  the  control 
surface  closed  loop  system  can  be 
susceptible  to  interference  from 
electromagnetic  and  electrostatic 
sources  within  the  integrated  systems 
environment  of  the  aircraft  as  well  as 


external  causes,  such  as  HIRF  and 
lightning  (not  considered  in  this  special 
condition),  which  could  modify  the 
command  and  control  signals. 

The  effects  of  interference  sources 
within  the  system  may  include,  but  are 
not  restricted  to,  the  following: 

•  Loss  of  data  bits, 

•  Unwanted  transients  in  the  power 
supply  source, 

•  Disruption  of  normal  computer 
operations, 

•  Misbehavior  of  signals  by  peu^lel 
computers  (e.g.,  redundancy 
management), 

•  Adverse  effects  caused  by  transport 
lag,  and 

•  Any  other  cause  that  may  alter  the 
command  and  control  signals. 

For  those  reasons,  special  design    * 
measures  and  laboratory  tests  intended 
to  validate  these  designs  will  be 
required  to  demonstrate  the  integrity  of 
the  FBW  Flight  Controls  System  to  a 
level  of  safety  equivalent  to  that  which 
is  achieved  with  traditional 
hydromechanical  designs. 

The  regulations  which  primarily 
address  hydromechanical  flight  control 
systems,  (i.e.,  14  CFR  25:671  and 
25.672)  do  not  specifically  require  that 
command  and  control  signals  remain 
unaltered  from  internal  or  external 
interference.  Traditional  designs  featiure 
steel  cables  and  pushrods  as  means  to 
move  surface  actuators  which  are 
hydraulically  powered.  These  designs 
are  not  likely  to  be  affected  by  spurious 
electromagnetic  and  computer  induced 
signals,  as  are  the  FBW  designs. 

Similar  special  conditions  have  been 
issued  previously  for  other  airplanes 
that  utilize  FBW  flight  control  systems, 
such  as  the  Airbus  A320  series,  Airbus. 
A330/340  series,  and  most  recently,  the 
Boeing  777  series. 

The  special  conditions  applied  to  the 
Boeing  777  series  include  a  requirement 
for  changes  in  mode  of  flight  critical 
control  systems.  This  requirement  was 
intended  to  ensure  a  minimum  level  of 
availability  for  normal  mode  flight 
control.  For  the  Boeing  777  series,  the 
FAA  did  not  consider  §  25.1309(b) 
adequate  for  that  purpose. 

hi  the  ERJ-170  FBW  flight  control 
system,  normal  mode  consists  of  a 
simple  analog  control  signal  augmented 
by  limited  authority  digitally  computed 
signals.  Direct  mode  consists  of  only  the 
analog  signal.  The  FAA  believes  that  the 
existing  14  CFR  25.1309(b)  provides  a 
suitable  re<fuirement  for  assessing  the 
effect  and  frequency  of  FBW  flight 
control  system  mode  changes  or  lost 
functionality  for  the  ERJ-1 70  series,  and 
thus  the  specific  requirement  included 
with  the  Boeing  777  series  sp>ecial 


conditions  was  not  included  in  these 
proposed  special  conditions. 

In  addition  to  the  specific  difference 
noted  above,  a  number  of  smaller 
changes  were  made  to  the  Boeing  777 
series  special  condition  to  create  these 
proposed  special  conditions.  These 
additional  changes  were  made  to 
improve  readability  and  to  define  with 
greater  precision  the  intended  scope  of 
some  of  the  paragraphs  through  use  of 
consistent  and  defined  terminology. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Embraer 
Model  ERJ-170  series  airplanes.  Should 
Embraer  apply  later  for  a  change  to  the 
type  certificate  to  include  anoUier 
model  incorporating  the  same  novel  or 
unusual  design  features,  these  special 
conditions  would  apply  to  that  model  as 
well  under  the  provisions  of 
§  21.101(a)(1),  Amendment  21-69, 
effective  September  16,  1991. 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  the 
Embraer  Model  ERJ-1 70  series 
airplanes.  It  is  not  a  rule  of  general 
applicability,  and  it  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety,  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701, 
44702,  44704: 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation     - 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  Embraer 
Model  ERJ-170  series  airplanes. 

Electronic  Flight  Controls  (Command 
Signal  Integrity) 

In  addition  to  compliance  with 
§§  25.671  and  25.672,  the  following 
requirements  must  be  met: 

(a)  It  must  be  shown  that  either  the 
FBW  flight  control  system  signals 
cannot  be  altered  unintentionally  or  that 
altered  signal  characteristics  would 
meet  the  following  criteria: 

(1)  Stable  gain  and  phase  margins  are 
maintained  for  all  control  surface  closed 
loop  systems.  Pilot  control  inputs  (pilot 
in  the  loop)  are  excluded  from  this 
requirement. 

(2)  Sufficient  pitch,  roll,  and  yaw 
control  power  is  available  to  provide 
control  for  continued  safe  flight  and 
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landing,  considering  all  the  FBW  flight 
control  system  signal  malfunctions  that 
are  not  extremely  improbable. 

(3)  The  effect  of  spurious  signals  on 
the  systems  which  are  included  in  the 
control  surface  loop  must  not  result  in 
unacceptable  transients  or  degradation 
of  the  airplane's  performance. 
Specifically,  signals  that  would  cause  a 
significant  uncommanded  motion  of  a 
control  surface  actuator  must  be  readily 
detected  and  deactivated,  or  the  surface 
motion  must  be  arrested  by  other  means 
in  a  satisfactory  manner.  Small 
amplitude  residual  system  oscillations 
may  be  acceptable. 

(d)  It  must  be  demonstrated  that  the 
output  from  the  control  surface  closed 
loop  system  does  not  result  in 
uncommanded,  sustained  oscillations  of 
flight  control  surfaces.  The  effects  of 
minor  instabilities  may  be  acceptable, 
provided  that  they  are  thoroughly 
investigated,  documented,  and 
understood. 

Issued  in  Renton,  Wa.shington.  on  June  6, 
2003. 

Ali  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  03-15140  Filed  6-13-03;  8:45  am) 
BNJJNQ  COM  4»1»-1»-# 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1700 

Petition  Requesting  Amendment  to 
Child-Resistance  Testing  Pass/Fail 
Crtterion  for  Unit  Dose  Pactcaging 
(Petition  No.  PP  03-1) 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice  of  petition. 

summary:  The  current  regulatory 
definition  of  a  child -resistance  test 
failure  for  unit  dose,  i.e.,  non-reclosable 
packaging  under  the  Poison  Prevention 
Packaging  Act  (PPPA).  is  a  child  gaining 
access  to  the  number  of  individual  unit 
doses  that  constitute  the  amount  that 
"may  cause  serious  personal  injury  or 
serious  illness"  or  more  than  eight 
individual  unit  doses,  whichever  is  less. 
The  Commission  has  received  a  petition 
(Petition  No.  PP  03-1 )  requesting  that 
the  Commission  amend  that 
requirement  to  eliminate  the  first 
criterion  related  to  the  toxicity  of  the 
substance  to  be  packaged  and  define  a 
unit  dose  packaging  failure  to  be  a  child 
gaining  access  to  more  than  eight 
individual  unit  doses.  The  Commission 
solicits  written  conmients  concerning 
the  petition. 


DATES:  The  Office  of  the  Secretary  must 
receive  comments  on  the  petition  by 
August  15.  2003. 

ADDRESSES:  Comments  on  the  petition, 
preferably  in  five  copies,  should  be 
mailed  to  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207,  telephone  (301) 
504-0800,  or  delivered  to  the  Office  of 
the  Secretary,  Room  501,  4330  East- 
West  Highway,  Bethesda,  Maryland 
20814.  Comments  may  also  be  filed  by 
facsimile  to  (301)  504-0127  or  by  email 
to  cpsc-os@cpsc.gov.  Comments  should 
be  captioned  "Petition  PP  03-1,  Petition 
for  Amendment  of  the  Child-Resistance 
Testing  Requirements  for  Unit  Dose 
Packaging."  A  copy  of  the  petition  is 
available  for  inspection  at  the 
Commission's  Public  Reading  Room, 
Room  419.  4330  East-West  Highway, 
Bethesda,  Maryland.  The  petition  is  also 
available  on  the  CPSC  Web  site  at 
http://www.cpsc.gov. 

FOR  FURTHER  INFORMATK)N  CONTACT: 
Rockelle  Hammond,  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207; 
telephone  (301)  504-6833;  e-mail: 
rhammond@cpsc.gov. 

SUPPLEMENTARY  INFORMATION:  By  letter 
of  March  17,  2003,  and  supplemental 
information  provided  by  letter  of  May  5, 
2003.  the  Healthcare  Compliance 
Packaging  Council  (HCPC)  requests  a 
change  to  the  Commission's  regulatory 
requirements  under  the  PPPA  for  testing 
the  ability  of  unit  dose  child-resistant, 
i.e.,  "special"  packaging  to  resist 
attempts  by  children  to  open  it.  The 
HCPC  request  addresses  the  portion  of 
the  requirements  defining  a  testing 
failure  for  unit  dose  packaging.  Unit 
dose  packaging  is  non-reclosable 
packaging  typically  including  a  limited 
number  of  tablets  (usually  one  or  two) 
per  unit,  e.g.,  blister,  strip  or  pouch 
packaging. 

The  HCPC  members  include 
companies  involved  in  the  manufacture 
of  pharmaceutical-grade  plastic  films, 
aluminum,  and  paperboard  used  to 
produce  unit  dose  blister  and  strip 
packaging,  as  well  as  manufactiu^rs  of 
machinery  used  to  create  unit  dose 
formats.  HCPC  corporate  members 
include  firms  that  provide  packaging 
services  to  the  pharmaceutical 
manufacturers  on  a  contract  basis,  as 
well  as  companies  that  purchase  bulk 
quantities  of  drug  products  from 
pharmaceutical  manufacturers  and  re-l 
package  those  products  into  unit  dose 
and  other  formats  for  use  by  hospitals, 
clinics,  and  other  similar  facilities.' 


The  child  resistance  testing 
requirements,  were  promulgated  under 
authority  of  the  PPPA.  The  testing 
requirements  are  the  mechanism  for 
assessing  the  ability  of  a  particular  form 
of  "special  packaging"  to  resist  attempts 
by  children  to  gain  access  to  its 
contents.  The  definition  of  a  child- 
resistance  test  failure  for  unit  dose    "* 
packaging  is  a  child  gaining  access  to 
the  number  of  individual  unit  doses  that 
constitute  the  amount  that  may  cause 
"serious  personal  injury  or  serious 
illness"  or  more  than  eight  individual 
unit  doses,  whichever  is  less.^ 

The  HCPC's  specific  request  is  as 
follows.  "The  definition  of  test  failure 
for  unit  dose  packaging  should  be  an 
objective  standard,  i.e.,  'any  child  who 
opens  or  gains  access  to  more  than  8 
individual  imits  during  the  full  10 
minutes  of  testing.' "  The  HCPC  asserts 
that  "unit  dose  packaging  is  inherently 
safer  than  cap-and-vial  closures"  and 
that  "the  current  regulation  creates  a 
disincentive  for  pharmaceutical 
manufactiu'ers  and  packagers  to  use 
safer  unit  dose  packaging."^ 

The  HCPC  request  has  been  docketed 
as  petition  number  PP  03-1.  The 
Commission  is  particularly  interested  in 
receiving  comments  on  the  petition 
from:  (1)  Consumers;  (2)  dispensing 
physicians;  (3)  poison  control  centers; 
(4)  pharmaceutical  manufacturers:  (5) 
chain  drug  store,  government, 
independent,  and  hospital  pharmacies; 
and  (6)  drug  repackagers,  wholesalers 
and  distributors. 

Interested  parties  may  obtain  a  copy 
of  the  petition  by  writing  or  calling  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207;  telephone  (301) 
504-0800.  The  petition  is  available  on 
the  CPSC  World  Wide  Web  site  at  http:/ 
/www.cpsc.gov.  A  copy  of  the  petition  is 
also  available  for  inspection  from  8:30 
a.m.  to  5  p.m.,  Monday  through  Friday, 
in  the  Commission's  Public  Reading 
Room,  Room  419.  4330  East-West 
Highway,  Bethesda,  Maryland. 

Dated:  |une  10.  2003. 
Todd  A.  Stevenson, 

Secretary.  Consumer  Product  Safety 

Commission. 

[FR  Doc.  03-15064  Filed  6-13-03:  8:45  am) 

atUJNC  COOe  63S5-01-P 


■  March  17,  2003  HCPC  letter  at  3. 


'16  CFR  1700.20(a)(2)(ii). 

'March  17.  2003  HCPC  letter  at  3-5. 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[CCGD09-03-224] 
RiN  162&-AA97 

Safety  2^>ne;  Harley  Davidson  Motor 
Company  lOOtti  Anniversary 
Rreworfcs,  Milwaukee,  Wl 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  temporary  safety  zone  inside 
Milwaukee  Harbor  for  the  Harley 
Davidson  100th  Anniversary  Fireworks 
celebration.  This  action  is  necessary  to 
ensure  the  safety  of  life  and  property  in 
the  immediate  vicinity  of  the  fireworks 
launch  platform  during  this  event.  This 
action  is  intended  to  restrict  vessel 
traffic  south  of  Milwaukee  Harbor. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
July  10,  2003. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  the  Commanding 
Officer,  U.S.  Coast  Guard  Marine  Safety 
Office  Milwaukee,  2420  South  Lincoln 
Memorial  Drive,  Milwaukee,  Wisconsin 
53207.  Marine  Safety  Office  Milwaukee 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
Marine  Safety  Office  Milwaukee 
between  7  a.m.  and  3:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marine  Science  Technician  Chief 
McClintock,  U.S.  Coast  Guard  Marine 
Safety  Office  Milwaukee,  (414)  747- 
7155. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  yoiu-  name  and 
address,  identify  the  docket  humber  for 
this  rulemaking  [CGD09-03-224), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  imbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 


a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Marine 
Safety  Office  Milwaukee  at  the  address 
under  ADDRESSES  explaining  why  one 
would  be  beneficial.  If  we  determine 
that  one  would  aid  this  rulemaking,  we 
will  hold  one  at  a  time  and  place 
aimounced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

This  safety  zone  is  necessary  to 
seifeguard  the  public  from  the  hazards 
associated  with  fireworks  displays  in 
Milwaukee  Harbor,  Milwaukee, 
Wisconsin.  Based  on  recent  accidents 
that  have  occiured  in  other  Captain  of 
the  Port  Zones,  and  the  explosive 
hazard  associated  with  these  events,  the 
Captain  of  the  Port  has  determined  that 
fireworks  launches  in  close  proximity  to 
watercrafr  pose  a  significant  risk  to 
safety  and  property. 

The  combination  of  large  numbers  of 
inexperienced  recreational  boaters, 
congested  waterways,  darkness 
punctuated  by  bright  flashes  of  light, 
alcohol  use,  and  debris  falling  in  to  the 
water  could  easily  result  in  serious 
injuries  or  fatalities. 

Establishing  safety  zones  by  notice 
and  comment  rulemaking  gives  the 
public  an  opportimity  to  comment  on 
the  proposed  zones  and  provides  better 
notice  than  promulgating  temporary 
final  rules. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  is  proposing  a  safety 
zone  in  outer  Milwaukee  Harbor, 
Milwaukee,  Wisconsin.  The  Coast 
Guard  will  notify  the  public,  in 
advance,  by  way  of  Ninth  Coast  Guard 
District  Local  Notice  to  Mariners, 
marine  information  broadcasts,  and  for 
those  who  request  it  from  Marine  Safety 
Office  Milwaukee,  by  facsimile  (fax). 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  imder  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 


Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
.  a  full  Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecessary.  This  determination 
is  based  on  the  minimal  time  that 
vessels  will  be  restricted  from  the  zone. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The^erm  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jiuisdictions  with 
populations  of  less  than  50,000. 

"The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  proposed  rule  would  affect  the 
following  entities,  some  of  which  might 
be  small  entities:  The  owmers  or 
operators  of  commercial  vessels    . 
intending  to  transit,  moor  or  anchor  in 
a  portion  of  the  activated  safety  zone. 

This  safety  zone  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  this  rule  would 
be  in  effect  for  only  one  hour  on  the  day 
of  the  event.  Vessel  traffic  can  safely 
pass  outside  of  the  proposed  safety  zone 
during  the  event.  Although  the  safety 
zone  for  the  event  will  encompass  the 
entire  navigation  channel,  traffic  would 
be  allowed  to  pass  through  the  safety 
zone  with  permission  of  the  Captain  of 
the  Port  Milwaukee,  or  his  designated 
on  scene  Patrol  Commiander. 

If  you  think  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  nUe  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
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concerning  its  provisions  or  options  for 
compliance,  please  contact  Marine 
Safety  Office  Milwaukee  [see 
ADDRESSES). 

Collection  of  information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520).  ' 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  this  rule  does  not 
have  implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
-their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 


13175,  Consultation  and  Coordiniation 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1,  paragraph  32(g)  of  Commandant 
Instruction  M16475.1D,  this  proposed 
rule  is  categorically  excluded  fi-om 
further  environmental  documentation. 
A  written  categorical  exclusion 
determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UNITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1.  6.04-6  and  160.5. 
Department  of  Homeland  Security  Delegation 
No.  0170. 

2.  From  10  p.m.  on  August  31.  2003 
through  11  p.m.  on  September  1.  2003 
a  new  temporary  §  165.T09-224  is 
added  to  read  as  follows: 

f165.T09-224    Safety  Zone;. Waters  of 
Milwaukee  Harl)or,  Milwaukee,  Wisconsin 

(a)  Location.  The  following  area  is  a 
safety  zone: 


(1)  The  safety  zone  will  encompass  all 
waters  and  adjacent  shoreline  bounded 
by  the  arc  of  a  circle  with  a  1680  foot 
radius  with  its  center  in  approximate 
position  43°02.16'  N,  087°53.18'  W, 
located  in  Milwaukee  Harbor.  These 
coordinates  are  based  upon  North 
American  Datum  1983. 

,  (2)  [Reserved] 

(b)  Enforcement  period.  This  section 
is  effective  from  10  p.m.  on  August  31, 
2003  through  11  p.m.  on  September  1, 
2003.  This  section  will  be  enforced  on 
August  31  from  10  p.m.  through  11  p.m. 
In  the  event  of  inclement  weather  this 
section  will  be  enforced  on  September 
1,  2003  between  the  same  times.  The 
Coast  Guard  Captain  of  the  Port 
Milwaukee  or  the  on  scene  Patrol 
Commander  may  terminate  this  event  at 
anytime. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  this  zone  is  subject 
to  the  following  requirements: 

(1)  This  safety  zone  is  closed  to  all 
marine  traffic,  except  as  may  be 
permitted  by  the  Captain  of  the  Port  or 
his  duly  appointed  representative. 

(2)  The  "duly  appointed 
representative"  of  the  Captain  of  the 
Port  is  any  Coast  Guard  commissioned, 
warrant  or  petty  officer  who  has  been 
designated  by  the  Captain  of  the  Port, 
Milwaukee,  Wisconsin  to  act  on  his 
behalf.  The  representative  of  the  Captain 
of  the  Port  will  be  aboard  either  a  Coast 
Guard  or  Coast  Guard  Auxiliary  vessel. 

(3)  Vessel  operators  desiring  to  enter 
or  operate  within  the  safety  zone  shall 
contact  the  Captain  of  the  Port  or  his 
representative  to  obtain  permission  to 
do  so.  Vessel  operators  given  permission 
to  enter  or  operate  in  the  safety  zone 
shall  comply  with  all  directions  given  to 
them  by  the  Captain  of  the  Port  or  his 
representative. 

(4)  The  Captain  of  the  Port  may  be 
contacted  by  telephone  via  the 
Command  Duty  Officer  at  (414)  747- 
7155  during  working  hours.  Vessels 
assisting  in  the  enforcement  of  the 
safety  zone  may  be  contacted  on  VHF- 
FM  channels  16  or  21  A.  Vessel 
operators  may  determine  the  restrictions 
in  effect  for  the  safety  zone  by  coming 
alongside  a  vessel  patrolling  the 
perimeter  of  the  safety  zone. 

(5)  Coast  Guard  Group  Milwaukee 
will  issue  a  Marine  Safety  Information 
Broadcast  Notice  to  Mariners  to  notify 
the  maritime  community  of  the  safety 
zone  and  restriction  imposed. 
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Dated:  )une  9,  2003. 
Virginia  ].  Kammer, 

Lieutenant  Commander.  U.S.  Coast  Guard. 
Acting  Captain  of  the  Port  Milwaukee. 
|FR  Dot.  03-15093  Filed  6-1.3-03;  8:45  am) 
BILLING  CODE  4910-15-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-1122;  MB  Docket  No.  03-98;  RM- 
10688] 

Radio  Broadcasting  Services; 
Sellersburg  and  Seymour,  IN 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comment  on  a  petition  for  rulemaking 
filed  on  behalf  of  INDY  LICO,  Inc.. 
licensee  of  Station  WGRL(FM).  Channel 
230A,  Noblesville,  Indiana,  and  S.C.I. 
Broadcasting.  Inc.,  licensee  of  Station 
WQKC{FM),  Channel  229B,  Seymour, 
Indiana,  requesting  substitution  of 
Channel  230A  for  Channel  229B  at 
Seymour,  Indiana,  and  the  reallotment 
of  Channel  230A  from  Seymour  to 
Sellersburg,  Indiana,  as  the 
community's  first  local  transmission 
service,  and  the  modification  of  the 
license  for  Station  WQKC(FM)  to  reflect 
the  changes.  This  petition  was  originally 
filed  as  an  amended  proposal  in  MM 
Docket  01-143  which  was  terminated. 
Channel  2  30 A  can  be  allotted  to 
Sellersburg  at  a  site  11.5  kilometers  (7.1 


miles)  south  of  the  community  at 
coordinates  38-17-41  NL  and  85-45-07 
WL. 

DATES:  Comments  must  be  filed  on  or 
before  July  21,  2003,  and  reply 
comments  on  or  before  August  5,  2003. 
ADDRESSES:  Secretary.  Federal 
Communications  Commissioti, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioners,  as  follows:  Mark  N.  Lipp, 
Esq.,  J.  Thomas  Nolem,  Esq.,  Vinson  & 
Elkihs  L.L.P.,  The  Willard  Office 
Building,  1455  Pennsylvania  Avenue. 
NW.,  Washington.  DC  20004-1008 
(Counsel  to  Petitioners). 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  M.  McCauley,  Media  Bureau. 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
03-98,  adopted  May  28,  2003,  and 
released  May  30,  2003.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  at  Portals 
II.  CY-A257,  445  Twelfth  Street,  SW., 
Washington,  DC.  This  document  may 
also  be  purchased  from  the 
Commission's  duplicating  contractors, 
Qualex  International,  Portals  II,  445 
12th  Street.  SW..  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  or  via  e-mail  '     . 

qualexint@aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 


Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in    ' 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procediu-es,  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Federal  Commvmications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1 .  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334  and  336. 
§73.202    [Amended] 

■  2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Indiana,  is  amended 
by  adding  Sellersburg,  Channel  230A 
and  removing  Seymour,  Channel  229B. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief.  Audio  Division.  Media 
Bureau. 

[FR  Doc.  03-15070  Filed  6-13-03:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Request 

June  5.  2003. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  DC  20503  and  to 
Departmental  Clearance  Office,  USDA, 
OCIO,  Mail  Stop  7602.  Washington.  DC 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  60  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-8681. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number. 

DEPARTMENT  OF  AGRICULTURE 

O^jce  of  the  Chief  Information  Officer 
(Docket  No.  ] 

Notice  of  Request  for  Approval  of 
Information  Collection 

AGENCY:  Office  of  the  Chief  hiformation 
Officer,  USDA. 
action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  the  Office  of  the  Chief 
Information  Officer's  (OCIO)  intention 
to  request  approval  to  collect 
information  from  attendees  of  six  farm 
shows  for  the  eGovemment  Marketing 
and  Grower  Relation^  Assessment.  The 
study  will  collect  information  from 
voluntary  participants  in  six  farm  show 
events. 

DATES:  Comments  on  this  notice  must  be 
received  within  60  days  of  publication 
in  the  Federal  Register  to  be  assured  of 
consideration. 

ADDfTIONAL  INFORMATION  OR  COMMENTS: 
Requests  for  additional  information 
regarding  this  notice  should  be  directed 
to  William  Cosgrove,  SCI  Program 
Manager,  eGovemment  Program,  OCIO- 
SCI.  U.S.  Department  of  Agriculture, 
1400  Independence  Ave.,  SW..  South 
Building.  Room  4105-S  Washington.  DC 
20250-3700;  202-720-8650.  Submit 
electronic  comments  to 
Bill.Cosgrove@usda.gov. 
SUPPLEMENTARY  INFORMATION:  Title: 
FY2003  and  FY2004  Farm  Shows 
Marketing  and  Grower  Relations 
Assessment. 

OMB  Number  0503-NEW. 

Expiration  Date  of  Approval:  Three  years 
from  date  of  issuance. 

Type  of  Request:  Approval  of  a  new 
information  collection. 

Abstract:  Thi.s  projw.t  represents  an 
important  step  in  analyzing — from  the 
perspe<:tive  of  a  core  USDA  customer 
group — the  software,  accessibility,  formats, 
user-friendliness,  security  safeguards,  and 
other  aspects  of  USDA  eGovemment 
applications  in  effe<:tively  meeting  business 
requirements. 

In  carrying  out  the  overall  mission.  CXZIO 
seeks  approval  of  information  gathering 
activities  that  will  provide  key  information 
about  (he  impact  of  the  eGovemment 
program  on  its  key  constituents:  farmers, 
growers,  and  producers.  It  will  also  elucidate 
the  programs  current  limitations  and  future 


challenges.  The  efforts  aim  to  determine  the 
principle  causes  of  farmer  use  or  non-use  of 
eGovemment  applications  to  date  and 
provide  guidance  about  future  eGovemment 
functionality  desired  by  farmers. 

Working  with  OCIO,  a  contractor  will  be 
attending  various  farm  shows  in  Illinois, 
Missouri,  Texas,  Georgia,  California,  and 
Nevada  to  gather  feedback  on  current  USDA 
eGovemment  efforts.  At  each  show,  the 
contractor  will  set  up  a  marketing  booth  and 
solicit  volunteers  to  provide  feedback 
through  a  two-page  questionnaire. 
Participation  is  entirely  voluntary  and 
participants  can  choose  to  answer  none  of, 
some  of,  or  all  questions  in  the  survey. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information  is 
estimated  to  average  0.5  hours  per  response. 

Respondents:  The  audience  at  these  shows 
will  be  farmers,  growers,  and  producers. 

Estimated  Numl)er  of  Respondents:  3,000 
(total  of  all  shows). 

Estimated  Number  of  Responses  per 
Respondent:  One. 

Estimated  Total  Annual  Burden  of 
Respondents:  1,500  Hours. 

Comments  are  invited  on:  (1)  Whether  the 
propo.sed  collection  of  information  is 
necessary  for  the  proper  performance  of  the 
functions  of  the  agency,  including  whether 
the  information  will  have  practical  utility:  (2) 
the  accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information  including  the  validity  of  the 
methodology  and  assumptions  used;  (3)  ways 
to  enhance  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected:  and  (4)  ways 
to  minimize  the  burden  of  the  collection  of 
informationon  those  who  are  to  respond, 
including  the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other  technological 
colle<:tion  techniques  or  other  forms  of 
information  technology.  Comments  may  be 
sent  to  William  Cosgrove,  SCI  Program 
Manager.  eGovemment  Program,  OCIO-SCI, 
U.S.  Department  of  Agriculture.  1400 
Independence  Ave..  SW.,  South  Building, 
Room  4105-S  Washington.  DC  20250-3700; 
202-720-8650. 

Submit  electronic  comments  to 
Bill. Cosgrove®usda. gov.  All  comments 
received  will  be  available  for  public 
inspection  during  regular  business  hours  at 
the  same  addre.ss. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request  for 
,  OMB  approval.  All  comments  will  become  a 
matter  of  public  record. 

William  Cosgrove.  • 

Sondra  A.  Blakey, 

Departmental  Information  Collection 
Clearance  Officer. 

(FR  Doc.  03-15060  Filed  6-13-03;  8:45  am] 
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DEPARTMEffT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  03-022-1] 

Availability  of  a  Draft  Pest  Risi( 
Analysis  for  ttie  importation  of  Mass 
Avocado  Fruit  From  Mexico 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  availability  and  • 
request  for  comments. 

SUMMARY:  We  are  advising  the  public  of 
the  availability  of  a  draft  pest  risk 
analysis  that  has  been  prepared  by  the 
Animal  and  Plant  Health  Inspection 
Service  relative  to  a  proposed  rule 
currently  luider  consideration  that 
would  allow  the  importation  of  Hass 
avocados  from  Mexico  into  the  entire 
United  States  and  during  all  months  of 
the  year.  We  are  making  this  draft  pest 
risk  analysis  available  to  the  public  for 
review  and  comment. 

DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  August  15, 
2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  03-022-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118.  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  03-022-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  03-022-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  the  draft  pest  risk  analysis  in 
our  reading  room.  The  reading  room  is 
located  in  room  1141  of  the  USDA 
South  Building,  14th  Street  and 
Independence  Avenue,  SW., 
Washington.  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  holidays.  To  be 
sure  someone  is  there  to  help  you, 
please  call  (202)  690-2817  before 
coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  bttp:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 


FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Ron  A.  Sequeira,  Center  for  Plant  Health 
Science  and  Technology,  PPQ,  APHIS, 
1017  Main  Campus  Drive,  Suite  2500, 
Raleigh,  NC  27606-5202;  (919)  513- 
2663. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  is 
considering  amending  the  fruits  and 
vegetables  regulations  in  7  CFR  319.56- 
2ff  to  allow  the  importation  of  Hass 
avocados  from  Mexico  into  the  entire 
United  States  and  during  all  months  of 
the  year.  Fresh  Hass  variety  avocados 
from  Michoacan,  Mexico,  may  currently 
be  imported  for  distribution  into  31 
States  and  the  District  of  Columbia 
between  October  15  and  April  15  under 
a  systems  approach  for  mitigating  pest 
risk.  The  draft  pest  risk  analysis 
entitled,  "Importation  of  'Hass'  Avocado 
Fruit  (Persea  americana)  from  Mexico" 
(May  20i03),  considers  the  pest  risks 
associated  with  the  possible  expansion 
of  this  program  to  allow  importation  of 
these  avocados  into  all  50  States  and  the 
District  of  Columbia  and  throughout  the 
year*  We  are  making  the  draft  pest  risk 
analysis  available  to  the  public  for 
review  and  comment. 

You  may  view  the  draft  pest  risk 
analysis  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppq/pra/,  or  in  our 
reading  room  (information  on  the 
location  and  hours  of  the  reading  room 
is  provided  under  the  heading 
ADDRESSES  at  the  beginning  of  this 
notice).  You  may  also  request  a  copy  of 
the  document  from  the  person  listed 
under  the  FOR  FURTHER  INFORMATION 
CONTACT. 

This  notice  solicits  public  comments 
on  the  draft  pest  risk  analysis.  We  will 
also  be  making  the  draft  pest  risk 
analysis  available  for  public  conunent 
again  during  the  comment  period  for 
any  proposed  rule  related'to  the 
importation  of  Hass  avocados  from 
Mexico. 

Authority:  7  U.S.C.  450.  7711-7714.  7718. 
7731,  7732.  7751-77.54.  and  7760:21  U.S.C. 
136  and  136a:  7  CFR  2.22,  2.80.  and  371.3. 

Done  in  Washington,  DC  this  11th  day  of  ■ 
June  2003. 

Peter  Fernandez, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Sen'ice. 

|FR  Doc.  03-15212  Filed  6-13-03;  8:45  ami 

BILLING  CODE  341&-34-P 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Information  Collection;  Collection  of 
Market  Prices 

AGENCY:  Commodity  Credit  Corporation 
(CCC),  USDA. 

ACTION:  Notice:  request  for  public 
comment. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA).  the  Commodity  Credit 
Corporation  (CCC)  is  seeking  comments 
from  all  interested  individuals  and 
organizations  on  a  new  information 
collection  needed  by  the  CCC  to 
establish  market  values  for  wheat,  feed  ' 
grains,  soybeans,  minor  oilseeds,  and 
pulses. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  August  15,  2003. 
to  be  assured  consideration.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable.^ 

ADDRESSES:  Comments  concerning  this 
notice  should  be  addressed  to  Shirlene 
Engle.  USDA.  Farm  Service  Agency, 
Warehouse  and  Inventory  Division, 
Program  Development  Branch,  STOP 
0553.  1400  Independence  Avenue,  SW., 
Washington,  DC  20250-0553;  e-mail: 
Shirlene. Engle@wdc.  usda.gov. 
Comments  may  be  faxed  to  (202)  690- 
3123. 

FURTHER  INFORMATION  CONTACT:  Shirlene 
Engle,  Program  Specialist,  Storage 
Contract  Branch.  (202)  720-7397. 
SUPPLEMENTARY  INFORMATION: 

Title:  Collection  of  >4arket  Prices. 

OMB  Control  Number:  0560-New. 

Type  of  Request:  New  information 
collection. 

Abstract:  The  information  collected 
will  allow  CCC  merchandisers  to  collect 
electronically,  or  by  telephone,  daily  . 
sales  and  purchase  prices  from  grain 
terminals  to  establish  Posted  County 
Prices  (PCP's)  for  the  Marketing 
Assistance  Loan  Program  (MAL),  which 
is  operated  by  the  Farm  Service  Agency 
(FSA)  under  the  Farm  Security  and 
Rural  Investment  Act  of  2002.  CCC's 
authority  to  collect  this  information  is 
the  Commodity  Credit  Corporation 
Charter  Act  (15  U.S.C.  714,  et  seq.). 
Posted  County  Prices  provide  an 
estimate  of  market  prices  at  the  county 
level  and  are  the  prices  at  which 
program  participants  may  redeem  grain 
pledged  as  collateral  for  marketing 
assistance  loans.  The  information 
collected  is  also  used  in  constructing 
bid  acceptance  criteria  for  the  purchase 
and  sale  of  CCC-owned  bulk  grain  such 
as  wheat,  com,  rice,  soybean,  and 
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soybean  meal  for  export  donation 
programs. 

To  the  extent  this  information 
collection  is  associated  with  the  MAL. 
the  collection  is  exempt  from  the 
requirements  of  the  PRA  by  section 
1601  of  the  2002  Act  (7  U.S.C.  7991). 
However,  to  the  extent  the  information 
collection  is  associated  with  other  uses, 
it  is  not  exempt  and,  because  the 
collection  burden  for  those  other  uses  is 
the  same  as  for  MAL  uses,  the  request 
for  approval  covers  the  entire  collection. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  information  collection  is 
estimated  to  average  .25  hours  per 
response. 

Respondents:  Warehouse  operators. 

Estimated  Number  of  Respondents: 
30. 

Estimated  Number  of  Responses  per 
Respondent:  240. 

Estimated  Total  Annual  Burden  on 
Respondents:  \, 800  hours. 

Comment  is  invited  on:  (1)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of 
CCC's  estimate  of  burden  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  enhancing  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (4) 
minimizing  the  burden  of  the  collection 
of  the  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

All  comments  received  in  response  to 
this  notice,  including  names  and 
addresses  when  provided,  will  be  a 
matter  of  public  record.  Comments  will 
be  summarized  and  included  in  the 
submission  for  Office  of  Management 
and  Budget  approval. 

Signed  in  Washington,  DC.,  on  June  6, 
2003. 

fames  R.  Little, 

Executive  Vice  President.  Commodity  Credit 
Corporation. 

(FR  Doc.  03-15075  Filed  6-13-03;  8:45  am| 

BILLMG  COOe  3410-OS-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Coconino  and  Tonto  National  Forests, 
AZ;  Fossil  Creel(  Area  Planning  EIS 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS). 


summary:  The  Coconino  and  Tonto 
National  Forests  are  developing  an  EIS 
to  analyze  the  effects  of  proposed 
management  changes  within  the  Fossil 
Creek  area.  This  EIS  and  planning 
process  would  result  in  the 
development  and  implementation  of 
new  management  areas,  standards,  and 
guidelines  within  both  forests' 
management  plans. 

The  Fossil  Creek  planning  area  lies 
within  the  administrative  boundaries  of 
the  Coconino  and  Tonto  National 
Forests  (NFs)  in  Coconino,  Gila,  and 
Yavapai  Counties  in  central  Arizona.  On 
the  Coconino  NF,  the  planning  area 
includes  the  Fossil  Springs  Wilderness, 
Fossil  Creek  Botanical  area  and  portions 
of  the  Hackberry  and  Boulder  Canyon 
Inventoried  Roadless  Areas.  The  Tonto 
NF  portion  contains  the  proposed  Fossil 
Creek  State  Natural  area  and  a  segment 
of  the  Mazatzal  Wilderness. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by  July 
8,  2003.  The  Forest  Service  expects  to 
complete  the  draft  environmental 
impact  statement  by  late  summer  2003, 
and  the  final  environmental  impact 
statement  by  February  2004, 

ADDRESSES:  To  provide  comments  or  to 
obtain  further  information  please 
contact:  Judy  Adams,  Red  Rock  Ranger 
District,  P.O.  Box  300.  Sedona,  AZ 
86339,  or  e-mail  comments  to 
jadams05@fs.fed.us.  Comments  or 
information  requests  can  also  be  made 
by  fax  at  928.203.7539.  Information  on 
this  project  may  be  obtained  on  the 
Coconino  National  Forest  Web  site  at 
http://www.fs.fed.us/r3/coconino/. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Adams,  Coconino  National  Forest  (see 
contact  information  above). 

SUPPLEMENTARY  INFORMATION:  Fossil 
Creek  is  one  of  Arizona's  rare  perennial 
streams,  flowing  from  Fossil  Spring^ 
southwest  to  the  Verde  River.  The 
neighboring  landscape  is  rich  in  unique 
resources,  including  native  fish  and 
wildlife,  cultural  resources,  designated 
wilderness  areas,  abundant  riparian 
vegetation,  and  crystal  clear  spHng 
waters.  With  the  anticipated 
decommissioning  of  the  Childs/Irving 
power  plants  and  the  restoration  of  full 
flows  to  Fossil  Creek,  travertine  mineral 
deposits  are  expected  to  recreate  a 
unique  system  of  pools  and  waterfalls, 
resulting  in  new  and  varied  fish  and 
wildlife  habitat,  more  diverse  vegetation 
and  increased  scenic  quality.  These 
travertine  forming  mineral  deposits 
occur  in  only  two  other  locations  in 
Arizona,  making  this  a  rare  and 
important  resource. 


Purpose  and  Need  for  Action 

The  purpose  of  this  planning  effort  is 
to  initiate  management  changes  within 
the  Fossil  Creek  area.  These  changes 
will  be  designed  to  address  several 
issues,  including  the  need  for  additional 
protection  of  Fossil  Creek's  uncommon 
resources,  an  increasing  public  demand 
for  high  quality  water  based  recreation 
and  the  anticipated  decommissioning  of 
the  Childs/Irving  power  plant  facilities. 
The  decommissioning  of  the  power 
plants  will  return  full,  natural  flows  to 
the  entire  length  of  Fossil  Creek. 

Recent  Forest  Service  inventories  of 
conditions  along  Fossil  Creek  show  high 
recreation  pressures  affecting  streamside 
soils,  plants,  and  archaeological 
resources.  An  important  purpose  of 
management  changes  is  to  restore  and 
protect  these  sensitive  and  unique  areas, 
while  continuing  to  offer  access  to 
outdoor  recreation  opportunities. 

The  Coconino  and  Tonto  National 
Forest  Land  and  Resource  Management 
Plans  (Forest  Plans)  provide  general 
goals,  objectives,  standards,  and 
guidelines  for  various  management 
areas,  land  allocations,  and  activities 
designated  in  the  planning  area.  This 
planning  effort  is  expected  to  result  in 
an  amendment  to  both  Forest  Plans, 
creating  congruity  in  management 
direction  and  incorporating  appropriate 
new  direction. 

Proposed  Action 

The  action  proposed  by  the  Coconino 
and  Tonto  National  Forests  consists  of 
making  management  changes  within  the 
Fossil  Creek  area.  These  changes  would 
result  in  amendments  to  both  Forest 
Plans,  and  would  establish  new 
standards  and  guidelines  and  new  and/ 
or  modified  management  areas.  Meeting 
these  goals  would  facilitate  the  recovery 
and  protection  of  riparian  vegetation, 
stream  channel  characteristics,  wildlife 
and  fish  habitat,  soils,  and  cultural 
values,  while  still  providing  a  variety  of 
recreational  experiences. 

Possible  Alternatives 

The  following  are  preliminary 
management  alternatives  that  have  been 
developed  in  response  to  preliminary 
significant  issues  derived  from  both  the 
public  and  the  agency.  These 
preliminary  alternatives  will  be  further 
refined  as  the  analysis  process  . 
progresses.  Additional  alternatives  may 
be  developed  if  necessary  to  respond  to 
new  information. 

Several  management  actions  are 
similar  for  all  alternatives,  excluding  the 
no  action  alternative.  In  all  instances, 
the  majority  of  Forest  Road  (FR)  708 
would  remain  open  to  public  vehicle 
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access  at  the  current  level  of 
maintenance.  FH's  9206W  and  9248C 
would  be  closed  and  restored 
(decommissioned).  Camping  and 
campfires  would  be  permitted 
downstream  of  the  existing  Irving  power 
plant  facility  in  locations  consistent 
with  resource  needs.  Sanitation 
facilities  would  be  installed  in  the 
Middle  Fossil  and/or  Irving  areas.  Most 
alternatives  would  include  creation  of  a 
creek  side  trail  linking  the  Middle  Fossil 
area  with  the  FR  708  bridge.  The 
Recreation  Opportunity  Spectnmi  (ROS) 
would  attempt  to  preserve  a  semi- 
primitive  character  along  Fossil  Creek, 
with  as  few  signs  of  development  and 
management  presence  as  possible.  In  the 
Middle  Fossil  Creek  area,  the  ROS 
would  allow  for  developments  such  as 
vault  toilets,  information  signs,  trails, 
and  traffic  barriers,  with  frequent 
management  presence. 

The  following  preliminary 
alternatives  are  currently  under 
consideration: 

1.  Alternative  A  (Proposed  Action)— 
Alternative  A  would  attempt  to  strike  a 
balance  between  recreational  needs  and 
resource  protection.  A  road  access 
system  would  be  created  in  the  Middle 
Fossil  Creek  area  to  help  facilitate 
parking  and  creek  access  in  some 
locations.  The  Flume  Road  and  trail 
would  be  closed,  and  the  footbridge 
removed.  Camping'and  campfires  would 
be  prohibited  from  Fossil  Springs  to 
Irving.  A  portion  of  Management  Area 
(MA)  1 1  (Verde  Valley)  on  the  Coconino 
NF  would  be  identified  as  MA  12 
(Riparian). 

2.  Alternative  B — Under  this 
alternative,  management  withiii  the 
Fossil  Creek  area  would  continue  under 
existing  direction  and  regulation.  No 
new  actions  would  be  taken,  and  no 
changes  to  existing  Forest  Plan  direction 
would  be  made. 

3.  Alternative  C — Alternative  C  would 
emphasize  the  needs  and  desires  of 
camping  and  recreation.  The  Flimie  trail 
would  be  maintained,  with  the 
footbridge  removed.  Dispersed  camping 
and  campfires  would  be  permitted  in 
the  Middle  Fossil  area.  Designated 
dispersed  camping  would  be  permitted 
at  Irving,  along  the  Flume  trail  and  at 
Fossil  Springs,  although  no  campfires 
would  be  allowed.  Management  area 
changes  would  be  as  in  the  Proposed 
Action  (Alternative  A). 

4.  Alternative  D — Management 
direction  in  Alternative  D  would  be 
more  restrictive  than  other  alternatives 
in  terms  of  access  for  recreation.  FR  708 
would  not  remain  open  in  its  entirety — 
the  portion  of  the  road  between  the 
Deadmans  Mesa  Road  and  the  parking 
area  jiist  north  of  Irving  (Flume  trail 


parking  area)  would  be  closed.  This 
stretch  (approximately  3  miles)  would 
be  converted  to  a  non-motorized  trail.  A 
creekside  trail  linking  the  Middle  Fossil 
area  with  the  FR  708  bridge  would  not 
be  created.  The  Flume  Road  and  trail 
would  be  closed  and  revegetated 
(decommissioned).  No  camping  or 
campfires  would  be  permitted  from 
Fossil  Springs  down  to  and  including 
Irving.  Camping  and  campfires  would 
be  allowed  in  designated  areas 
downstreemis  of  Irving,  with  parking 
limited  to  along  FR  708.  A  special 
closure  area  would  be  established 
between  Irving  and  the  Fossil  Springs 
dam  for  wildlife  and  riparian  protection. 
A  new  Fossil  Creek  Conservation  MA 
would  be  created,  and  a 
recommendation  made  to  Congress  for  a 
minor  expansion  of  the  Fossil  Springs 
Wilderness. 

5.  Alternative  E — Management 
directives  in  this  alternative  would 
emphasize  day  use  of  the  Fossil  Creek 
area.  FR  502E  would  be  narrowed  and 
converted  to  a  motorized  trail.  The 
Flume  Road  and  trail  would  remain  in 
use.  The  footbridge  would  remain. 
Camping  and  campfires  would  not  be 
allowed  from  and  including  Fossil 
Springs,  downstream  to  and  including 
the  Irving  housing  area.  A  new  Fossil 
Creek  Conservation  MA  would  be 
created,  incorporating  the  Fossil  Springs 
Botanical  area  (Coconino  NF)  and  the 
proposed  State  Natural  Area  (Tonto  NF). 

Responsible  Official 

The  Coconino  and  Tonto  National 
Forest  Supervisors  will  be  the  officials 
responsible  for  making  management 
decisions,  non-significant  Forest  Plan 
Amendments,  and  reconunendations  to 
Congress  via  the  Forest  Plan 
Amendments  for  special  designations  if 
needed. 

Nature  of  Decision  To  Be  Made 

Within  this  analysis  and  planning 
process,  programmatic  decisions  will  be 
made  for  the  Fossil  Creek  Planning 
Area.  The  scope  of  these  decisions 
includes  the  development  of  Forest  Plan 
desired  conditions,  standards  and 
guidelines  that  would  provide  for  the 
protection  and  enhancement  of  fish  and 
wildlife  habitat,  riparian  values,  scenic 
values,  and  historic  and  cultural  values. 
These  conditions,  standards,  and 
guidelines  will  also  determine  the 
character,  type,  and  location  of 
recreation  opportunities,  roads,  trails, 
and  facilities.  Site-specific  decisions 
will  be  made  concerning  road  and  trail 
management. 

There  will  be  one  environmental 
analysis  documented  in  anEIS.  These 
amendments  are  considered  to  be  non- 


significant Forest  Plan  Amendments, 
affecting  only  a  minor  portion  of  either 
involved  national  forest. 

Scoping  Process 

In  October  2002,  the  Forest  Service 
sent  out  a  scoping  letter  and  a 
description  of  the  proposed  action  for 
the  Fossil  Creek  planning  process.  This 
letter  was  followed  by  a  public  open 
house  in  Pine,  Arizona  in  December 
2002.  and  a  question  and  answer  session 
with  interested  groups  in  Phoenix. 
Arizona  in  January  2003.  News  releases 
and  articles  requesting  comments  have 
been  published  as  well.  In  response  to 
these  efforts  and  the  information 
provided,  the  Forest  Service  has  thus  far 
received  approximately  57  letters  and 
over  330  substantive  comments 
concerning  this  analysis. 

Preliminary  Issues 

The  issues  and  concerns  voiced  in 
comment  letters  and  other 
communications,  along  with  those 
expressed  at  public  meetings,  have  been 
taken  irUo  consideration  in  the 
identification  of  significant  issues  and 
in  the  development  of  the  preliminary 
alternatives  described  above. 

Primary  Issue 

Despite  the  considerable  amount  of 
agreement  regarding  protection  of  the 
natural  and  cultural  values  associated 
with  Fossil  Creek,  there  remains 
disagreement  as  to  the  amount,  type, 
and  location  of  recreation  access  and 
restrictions  needed.  Some  believe  that 
current  levels  and  locations  of  access 
should  be  left  unchanged,  including  all 
roads  and  trails,  and  that  there  should 
be  no  campiAg  or  campfire  restrictions. 
Others  believe  that  access  should  be 
substantially  reduced  to  best  meet 
resource  protection  goals,  specifically 
suggesting  a  reduction  in  access  along     * 
the  riparian  corridor. 

Sub-Issues 

•  Proposed  camping  and  campfire 
restrictions  and  trail/road  closures  limit 
the  public's  use  of  the  area  more  than 
necessary  to  protect  resources. 

•  Camping,  trails,  and  vehicle  access 
could  result  in  impacts  to  soil,  water, 
cultural  resources,  wildlife,  vegetation, 
and  travertine. 

•  Location  of  access  and  use, 
including  roads  and  trails,  could  impact   ' 
natural  and  cultural  values  and 
recreation  opportunities. 

Comments  Requested 

This  notice  of  intent  initiates  the 
scoping  process  that  guides  the 
development  of  the  environmental 
impact  statement.  Please  provide 
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additional  comment  on  the  proposed 
action  or  any  of  the  possible  alternatives 
so  that  any  revisions  or  additions  to 
these  alternatives  may  be  considered. 

Early  Notice  of  Importance  of  Public 
Participation  in  Subsequent 
Environmental  Review 

A  draft  environmental  impact 
statement  will  be  prepared  for  comment. 
The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Hodel.  803  F.2d  1016. 
1022  {9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334,  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  Hnal 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Comments  received,  including  the 
names  and  addresses  of  those  who 
comment,  will  be  considered  part  of  the 


public  record  on  this  proposal,  and  will 
be  available  for  public  inspection. 

(Authority:  40  CFR  1501.7  and  1508.22: 
Forest  Service  Handbook  1909.15.  section  21) 

Dated:  June  10.  2003. 
Nora  B.  Rasure. 

Forest  Supervisor.  Coconino  National  Forest. 
(PR  Doc.  03-15092  Filed  6-13-03;  8;45  am) 

BH.UNG  COOE  3410-11-M 


CHEMICAL  SAFETY  AND  HAZARD 
INVESTIGATION  BOARD 

Sunshine  Act  Meeting 

The  U.S.  Chemical  Safety  and  Hazard 
Investigation  Board  announces  that  it 
will  convene  a  Public  Meeting 
beginning  at  10  a.m.  local  time  on  June 
25.  2003.  at  the  Wyndham  City  Center 
Hotel.  1143  New  Hampshire  Avenue. 
NW..  Washington.  DC  20037.  The  Board 
will  consider:  a  staff  update  on  current 
investigations,  review  a  bulletin  on  the 
dangers  of  nitrogen  asphyxiation; 
review  the  status  of  recommendations 
made  in  prior  CSB  investigations; 
discuss  the  possibility  of  future  hazard 
studies:  hear  a  status  report  on  the  CSB 
redesign  of  its  web  site;  discuss  the 
reactives  roundtable  meeting  held  on 
June  10.  2003;  and  finally,  review  and 
possibly  vote  on  the  agency's  revised 
five-year  Strategic  Plan. 

Recommendations  are  issued  by  a 
vote  of  the  Board  and  address  an 
identified  safety  deficiency  uncovered 
during  the  investigation,  and  specify 
how  to  correct  the  situation.  Safety 
recommendations  are  the  primary  tool 
used  by  the  Board  to  motivate 
implementation  of  safety  improvements 
and  prevent  future  incidents.  The  CSB 
uses  its  unique  independent  accident 
investigation  perspective  to  identify 
trends  or  issues  that  might  otherwise  be 
overloolced.  CSB  recommendations  may 
be  directed  to  corporations,  trade 
associations,  government  entities,  safety 
organizations,  labor  unions  and  others. 
For  an  update  on  the  status  of  all 
outstanding  recommendations,  go  to  the 
CSB  Web  site  at  http://www.csb.gov. 

All  staff  presentations  are  preliminary 
and  are  intended  solely  to  allow  the 
Board  to  consider  in  a  public  forum  the 
relevant  issues  and  factors. 

The  meeting  is  open  to  the  public. 
Please  notify  the  CSB  if  a  translator  or 
interpreter  is  needed  5  business  days 
prior  to  the  public  meeting.  For  more 
information,  please  contact  Dan 
Horowitz  at  202-261-7613. 

Christopher  W.  Warner, 

General  Counsel. 

[FR  Doc.  03-15276  Fited  6-12-03;  2:36  pm| 

BNXmG  COOe  6350-01-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  1278] 

Grant  of  Authority  for  Subzone  Status, 
Hyundai  Motor  Manufacturing 
Alabama,  LLC  (Motor  Vehicles), 
Montgomery,  AL 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  "  *   *   *  the  establishment 
*   *   *  of  foreign-trade  zones  in  ports  of 
entry  of  the  United  States,  to  expedite 
and  encourage  foreign  commerce,  and 
for  other  purposes."  and  authorizes  the 
Foreign-Trade  Zones  Board  (the  Board) 
to  grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  when  the  activity  results  in  a 
significant  public  benefit  and  is  in  the 
public  interest; 

Whereas,  the  Montgomery  Area 
Chamber  of  Commerce,  grantee  of 
Foreign-Trade  Zone  222,  has  made 
application  for  authority  to  establish 
special-purpose  subzone  status  at  the 
motor  vehicle  manufacturing  plant  of 
Hyundai  Motor  Manufacturing 
Alabama,  LLC,  located  in  Montgomery, 
Alabama  (FTZ  Docket  55-2002,  filed 
11-27-2002); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (67  FR  72914, 12-9-2003);   " 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
motor  vehicle  manufacturing  plant  of 
Hyundai  Motor  Manufacturing 
Alabama,  LLC,  located  in  Montgomery, 
Alabama  (Subzone  222A),  at  the 
location  described  in  the  application, 
subject  to  the  FTZ  Act  and  the  Board's 
regulations,  including  section  400.28. 
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Signed  at  Washington,  DC,  this  2eth  day  of 
May  2003. 

loaeph  A.  Spetrini, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Alternate  Chairman, 
Foreign-  Trade  Zones  Board. 
|FR  Doc.  03-15151  Filed  6-13-03;  8:45  am) 

BILLING  C006  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Doclcet  24-2003] 

Foreign-Trade  Zone  43 — Battle  Creek, 
Ml;  Application  for  Sulizone,  Perrigo 
Company  (Pharmaceutical  Products), 
Allegan  and  Musltegon  Counties,  Ml; 
Correction 

The  Federal  Register  notice  (68  FR 
27985-27986.  5/22/2003)  describing  the 
application  by  the  City  of  Battle  Creek, 
Michigan,  grantee  of  FTZ  43,  requesting 
special-purpose  subzone  status  for  the 
pharmaceutical  manufacturing  and 
distribution  facilities  of  Perrigo 
Company  (Perrigo)  at  locations  in 
Allegan  and  Muskegon  Counties, 
Michigan,  is  corrected  as  follows: 

Paragraph  6  should  read  "The  closing 
period  for  their  receipt  is  July  21,  2003." 

Dated:  June  6,  2003. 
Dennis  Puccinelli, 

Executive  Secretary. 

[FR  Doc.  03-15152  Filed  6-13-03;  8:45  am) 

BHXMG  COOE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-427-801,  A-428-«01,  A-475-801,  A-588- 
804,  A-559-801] 

Ball  Bearings  and  Parts  Thereof  From 
France,  Germany,  Italy,  Japan,  and 
Singapore:  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  Rescission  of  Administrative 
Review  in  Part,  and  Determination  Not 
To  Revolce  Order  in  Part 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative ' 
reviews,  rescission  of  administrative 
review  in  part,  and  determination  not  to 
revoke  order  in  part. 

SUMMARY:  On  February  7,  2003,  the 
Department  of  Commerce  published  the 
preliminary  results  of  the  administrative 
reviews  of  the  antidumping  duty  orders 
on  ball  bearings  and  parts  thereof  from 
France,  Germany,  Italy,  and  Singapore. 


On  March  10,  2003,  the  Department  of 
Commerce  published  the  preliminary 
result  of  the  administrative  review  of 
the  antidumping  duty  order  on  ball 
bearings  from  Japan.  The  reviews  cover 
14  manufacturers/exporters.  The  period 
of  review  is  May  1,  2001,  through  April 
30,  2002. 

Based  on  our  analysis  of  the 
comments  received,  we  have  made 
changes,  including  corrections  of  certain 
programming  and  other  clerical  errors, 
in  the  margin  calculations.  Therefore, 
the  final  results  differ  from  the 
preliminary  results.  The  final  weighted- 
average  dumping  margins  for  the 
reviewed  firms  are  listed  below  in  the 
section  entitled  "Final  Results  of  the 
Reviews." 

EFFECTIVE  DATE:  June  16,  2003. 
FOR  FURTHER  INFORMATION:  Please 
contact  the  appropriate  case  analysts  for 
the  various  respondent  firms,  as  listed 
below,  at  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone:  (202) 
482-4733. 

France 

Minoo  Hatten  (SNR  Roulements), 
Dunyako  Ahmadu  (SKF),  Mark  Ross,  or 
Richard  Rimlinger. 

Germany 

Dimyako  Ahmadu  (FAG),  Sochieta 
Moth  (SKF),  Catherine  Cartsos  (Paul 
Mueller),  Jeffrey  Frank  (Torrington), 
Mark  Ross,  or  Richard  Rimlinger. 

Italy 

Fred  Aziz  (FAG),  Janis  Kalnins  (SKF), 
Mark  Ross,  or  Richard  Rimlinger. 

Japan 

Thomas  Schauer  (Koyo),  Lyn  Johnson 
(NTN).  David  Dirstine  (NPBS).  Dmitry 
Vladimirov  (Sapporo).  Kristin  Case 
(NSK).  Mark  Ross,  or  Richard  Rimlinger. 

Singapore 

Yang  Jin  Chun  (NMB/Pelmec)  or. 
Richard  Rimlinger. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  7,  2003.  the  Department 
of  Commerce  (the  Department) 
published  the  preliminary  results  of  the 
administrative  reviews  of  the 
antidumping  duty  orders  on  ball 
bearings  and  parts  thereof  (ball  bearings) 
from  France.  Germany.  Italy,  arid 
Singapore  (68  FR  6404)  (Preliminary 
Results  for  France,  et  al).  On  March  10, 
2003,  the  Department  published  the 
preliminary  results  of  the  administrative 
review  of  the  antidumping  duty  order 


on  ball  bearings  from  Japan  (68  FR 
1 1 357)  (Preliminary  Results  for  Japan). 
The  period  of  review  (POR)  is  May  1, 
2001,  through  April  30.  2002.  We 
invited  interested  parties  to  comment  on 
the  preliminary  results.  At  the  request  of 
certain  parties,  we  held  hearings  for 
Germany-specific  issues  on  April  2. 
2003,  and  for  Japan-specific  issues  on 
April  22,  2003.  The  Department  has 
conducted  these  administrative  reviews 
in  accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 

Scope  of  Reviews 

The  products  covered  by  these 
reviews  are  ball  bearings  and  parts 
thereof.  These  products  include  all 
antifriction  bearings  that  employ  balls 
as  the  rolling  element.  Imports  of  these 
products  are  classified  under  the 
following  categories:  Antifriction  balls, 
ball  bearings  with  integral  shafts,  ball 
bearings  (including  radial  ball  bearings) 
and  parts  thereof,  and  housed  or 
moimted  ball  bearing  imits  and  parts 
thereof. 

Imports  of  these  products  are 
classified  under  the  following 
Harmonized  Tariff  Schedules  (HTSUS) 
subheadings:  3926.90.45,  4016.93.00, 
4016.93.10,  4016.93.50,  6909.19.5010, 
8431.20.00,  8431.39.0010,  8482.10.10. 
8482.10.50,  8482.80.00,  8482.91.00, 
8482.99.05.  8482.99.2580.  8482.99.35, 
8482.99.6595,  8483.20.40,  8483.20.80. 
8483.50.8040.  8483.50.90.  8483.90.20. 

8483.90.30,  8483.90.70,  8708.50.50. 
8708.60.50,  8708.60.80,  8708.70.6060. 
8708.70.8050.  8708.93.30.  8708.93.5000. 
8708.93.6000.  8708.93.75.  8708.99.06, 

8708.99.31.  8708.99.4960,  8708.99.50. 
8708.99.5800,  8708.99.8080,  8803.10.00, 
8803.20.00,  8803.30.00,  8803.90.30,  and 
8803.90.90. 

The  size  or  precision  grade  of  a 
bearing  does  not  influence  whether  the 
bearing  is  covered  by  the  order.  For  a 
listing  of  scope  determinations  which 
pertain  to  the  orders,  see  the  Scope 
Determinations  Memorandum  (Scope 
Memorandum)  from  the  Antifriction 
Bearings  Team  to  Laurie  Parkhill,  dated 
April  1.  2002.  and  hereby  adopted  by 
this  notice.  The  Scope  Memorandum  is 
on  file  in  the  Central  Records  Unit 
(CRU).  Main  Commerce  Building,  Room 
B-099.  in  the  General  Issues  record  (A— 
100-001)  for  the  01/02  reviews. 

Although  the  HTSUS  item"  numbers 
above  are  provided  for  convenience  and 
customs  purposes,  the  written 
descriptions  of  the  scope  of  these 
proceedings  remain  dispositive. 

Analysis  of  the  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  these 
concurrent  administrative  reviews  of  the 
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orders  on  ball  bearings  are  addressed  in 
the  "Issues  and  Decision  Memorandum" 
(Decision  Memo)  h-om  Laurie  Parkhill, 
Acting  Deputy  Assistant  Secretary,  to 
Jeffrey  May.  Acting  Assistant  Secretary, 
dated  June  9.  2003,  which  is  hereby 
adopted  by  this  notice.  A  list  of  the 
issues  which  parties  have  raised  and  to 
which  we  have  responded,  all  of  which 
are  in  the  Decision  Memo,  is  attached  to 
this  notice  as  an  Appendix.  This 
Decision  Memo,  which  is  a  public 
document,  is  on  file  in  the  Central 
Records  Unit  (CRU),  Main  Commerce 
Building,  Room  B-099,  and  is  accessible 
on  the  Web  at  http://ia.ita.doc.gov/fm/ 
index.html.  The  paper  copy  and 
electronic  version  of  the  Decision  Memo 
are  identical  in  content. 

Sales  Below  Cost  in  the  Home  Market 

The  Department  disregarded  home- 
market  sales  that  failed  the  cost-of- 
production  test  for  the  following  firms 
for  these  final  results  of  reviews: 


Country 

France  

Germany  . 

Italy 

Japan  

Singapore 


Company 


SNR  Roulements  and  SKF. 

FAG,  Paul  Mueller,  and  SKF 

FAG  and  SKF 

Koyo,  NTN,  NPBS,  and  NSK 

NMB/Pelrrtec 


Use  of  Facts  Available 

Section  776(a)(2)  of  the  Act  provides 
that,  if  an  interested  party  withholds 
information  that  has  been  requested  by 
the  Department,  fails  to  provide  such 
information  by  the  submission  due  date 
or  in  the  form  and  manner  requested  by 
the  Department,  significantly  impedes  a 
proceeding  under  the  Act,  or  provides 
such  information  but  the  information 
cannot  be  verified,  the  Department 
shall,  subject  to  sections  782(d)  and  (e) 
of  the  Act,  use  facts  otherwise  available 
in  reaching  the  applicable 
determination. 

Pursuant  to  section  782(e)  of  the  Act, 
the  Department  shall  not  decline  to 
consider  submitted  information  that  is 
necessary  to  the  determination  but  not 
meeting  all  of  the  established 
requirements  only  if  the  information  is 
submitted  by  the  established  deadline, 
the  information  can  be  verified,  the 
information  is  not  so  incomplete  that  it 
cannot  serve  as  a  reliable  basis  for 
reaching  the  applicable  determination, 
the  interested  party  has  demonstrated 
that  it  acted  to  the  best  of  its  ability  in 
providing  the  information  and  meeting 
the  established  requirements  with 
respect  to  the  information,  and  the 
information  can  be  used  without  undue 
difficulties. 

Koyo's  affiliates  knew  or  had  reason 
to  know  that  their  sales  of  ball  bearings 


were  destined  for  the  United  States,  but 
Koyo  did  not  report  these  sales  in  its 
original  questionnaire  response. 
Moreover,  in  a  supplemental 
questionnaire  dated  January  31,  2003, 
we  asked  Koyo  to  "explain  whether  any 
of  your  affiliated  resellers  *   *   *  sold 
ball  bearings  to  distributors  but  had 
knowledge  at  the  time  of  sale  that  the 
bearings  were  destined  to  the  United 
States,"  and,  if  so,  to  "report  all  such 
sales  as  U.S.  sales  and  all  expenses 
associated  with  such  sales  at  this  time." 
Koyo's  response  was  that  neither  Koyo 
nor  its  affiliates  knew  or  had  reason  to 
know  at  the  time  of  sale  that  these  ball 
becirings  were  destined  to  the  United 
States,  but  the  administrative  record 
demonstrates  otherwise.  Therefore,  we 
find  that  Koyo  significantly  impeded 
this  proceeding  by  not  reporting  these 
sales  and  associated  expenses  as  we 
requested.  Because  of  Koyo's  non- 
response  to  our  inquiry,  we  do  not  have 
the  data  we  need  to  calculate  a  margin 
on  these  U.S.  sales.  Therefore,  we  find 
it  appropriate  to  rely  on  the  facts 
available  in  order  to  establish  a  duty 
margin  for  the  sales  in  question.  Please 
see  the  Koyo  Final  Results  Analysis 
Memorandum  dated  June  6,  2003  (Koyo 
Final  Memo),  for  a  complete  description 
of  the  facts  of  this  case.  (Section 
777(b)(1)(A)  of  the  Act  prohibits  us  from 
disclosing  the  proprietary  business 
information  demonstrating  that  the 
afflliated  resellers  knew  or  had  reason  to 
know  at  the  time  of  sale  that  these  ball 
bearings  were  destined  to  the  United 
States  in  this  notice.) 

In  addition,  section  776(b)  of  the  Act 
provides  that,  if  the  Department  finds 
that  an  interested  party  "has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information,"  the  Department  may  use 
information  that  is  adverse  to  the 
interests  of  that  party  as  facts  otherwise 
available.  Because  Koyo  and  its  affiliates 
knew  or  had  reason  to  know  that  the 
ultimate  destination  of  their  sales  of  ball 
bearings  was  the  United  States  but  did 
not  report  these  sales  in  the  response  to 
our  supplemental  questionnaire,  we 
have  determined  that  Koyo  has  not 
acted  to  the  best  of  its  ability  in 
reporting  these  sales.  Therefore,  we  find 
it  appropriate  to  use  an  adverse 
inference  in  establishing  the 
antidumping  margin  applicable  for 
these  sales.  As  adverse  facts  available, 
we  calculated  the  margins  for  these 
sales  using  a  rate  of  73.55  percent, 
which  is  the  margin  we  calculated  for 
Koyo  in  the  less-than-fair-value 
investigation  (see  Antidumping  Duty 
Orders:  Ball  Bearings.  Cylindrical  Roller 
Bearings,  and  Spherical  Plain  Bearings, 


and  Parts  Thereof  from  Japan,  54  FR 
20904-20905  (May  15.  1989))  and 
which  we  were  able  to  corroborate. 
Because  section  777(b)(1)(A)  of  the  Act 
prohibits  us  fr^m  discussing  the 
business  proprietary  information  we 
used  in  our  corroboration  of  this  rate  in 
this  notice,  please  see  the  Koyo  Final 
Memo  for  a  complete  description  of  our 
corroboration  methodology. 

We  also  find  that  SKF  France  did  not 
provide  information  we  requested  at 
verification,  thus  significantly  impeding 
this  proceeding  we  requested  in  our 
January  24,  2003,  verification  outline, 
which  we  issued  to  SKF  France  ten  days 
prior  to  the  verification,  that  SKF  France 
"have  at  hand  all  company  records  and 
worksheets  used  in  responding  to  the 
questionnaire  and  supplemental 
requests."  In  it  we  also  stated  that  we 
would  "review  the  computer  programs 
[SKF  Frange]  used  to  identify  the  sales 
for  reporting  and  explain  the  underlying 
methodology  used  to  compile  the  home- 
market  sales  quantity  and  value 
reported  in  (SKF  France's) 
submissions." 

In  addition,  the  verification  outline 
indicated  that,  "[i]f  your  client  is  not 
prepared  to  support  or  explain  a 
response  item  at  the  appropriate  time, 
then  we  will  move  on  to  another  topic. 
If  due  to  time  constraints,  returning  to 
that  item  is  not  possible,  we  may 
consider  the  item  unverified. 
Furthermore,  if  information  requested 
for  verification  is  not  supplied,  or  is 
unverified,  pursuant  to  section  776(a)  of 
the  Tariff  Act  (the  Act),  we  may  use 
facts  otherwise  available  in  reaching  the 
applicable  determination." 

At  verification,  however,  SKF  France 
was  unprepared  to  segregate  sales  of 
Sarma  (an  affiliated  company  within  the 
SKF  France  entity)  product  by  market, 
class,  or  kind  of  merchandise.  Since 
SKF  France  did  not  provide  the 
necessary  information  during  the 
verification  in  the  form  and  manner  we 
requested,  we  find  it  appropriate  to  use 
partial  facts  available  under  section 
776(a)(2)  of  the  Act. 

We  find  it  appropriate  to  apply 
adverse  partial  facts  available  also  to 
SKF  France  because  SKF  France  did  not 
act  to  the  best  of  its  ability  by  not 
providing  information  we  requested.  We 
issued  our  verification  outline  to  SKF 
France  in  a  timely  manner.  SKF  France 
selected  Paris  as  the  verification  site  and 
notified  us  only  at  the  verification  that 
the  information  that  we  requested  was 
unavailable  in  Paris  but  was  located  at 
St.  Vallier,  France.  See  Verification  of 
SKF  France's  Ball  Bearings  and  Parts 
Thereof  from  France  and  Sarma 's 
Home-Market  and  Export  Price  Sales 
Data  dated  March  7,  2003.  SKF  France 
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explained  to  us  that  the  requested 
information  at  its  Sarma  facility  could 
not  be  transported  to  Paris  for  the 
purpose  of  verification.  SKF  France  had 
ample  opportunity  to  notify  us  in 
advance  so  we  could  plan  a  visit  to 
these  two  locations  for  a  further 
verification  but  it  did  not  do  so. 

Section  776(b)  of  the  Act  provides 
that  the  Department  may  use  as  adverse 
facts  available  information  derived  from 
the  petition,  a  final  determination  in  an 
antidumping  investigation,  any  previous 
review,  or  any  other  information  placed 
■on  the  record.  The  statute  does  not 
provide  a  clecir  obligation  or  preference 
for  relying  on  a  particular  source  in 
choosing  information  to  use  as  adverse 
facts  available,  but  the  Department  may 
use  as  facts  available  a  final 
determination  in  an  less-than-fair-value 
proceeding  even  if  the  less-than-fair- 
value  determination  is  based  on  the  best 
information  available  (BIA).  See  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
Sweden:  Final  Results  of  Administrative 
Review,  62  FR  18396, 18402  (April  15, 
1997),  and  Certain  Cut-to-Length  Carbon 
Steel  Plate  from  Mexico:  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review,  63  FR  48181, 
48183  (September  9,  1998). 

For  SKF  France,  we  used  the  highest 
rate  from  a  prior  segment  of  the  hearing, 
66.42  percent,  and  applied  it 
exclusively  to  Sarma's  U.S.  sales  as 
adverse  facts  available.  This  rate  was 
calculated  for  SKF  France  in  the  less- 
than-fair-value  investigation.  See 
Antidumping  Duty  Orders:  Ball 
Bearings,  Cylindrical  Roller  Bearings, 
Spherical  Plain  Bearings,  and  Parts 
Thereof  from  France,  54  FR  20902  (May 
15, 1989).  In  this  case,  we  were  able  to 
corroborate  the  66.42  percent  margin. 
Because  sectioti  777(b)(1)(A)  of  the  Act 
prohibits  us  from  discussing  the 
business  proprietary  information  we 
used  in  our  corroboration  of  this  rate  in 
this  notice,  please  see  the  SKF  France 
Final  Results' Analysis  Memorandum 
dated  June  6,  2003,  for  a  complete 
description  of  our  corroboration 
methodology. 

Other  Changes  Since  the  Preliminary 
Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  revisions  that 
have  changed  the  results  for  certain 
firms.  We  have  corrected  programming 
and  clerical  errors  in  the  preliminary 
results,  where  applicable.  Any  alleged 
programming  or  clerical  errors  about 
which  we  or  the  parties  do  not  agree  are 
discussed  in  the  relevant  sections  of  the 
Decision  Memo,  which  is  accessible  on 
the  Web  at  http://ia.ita.doc.gov/fm/ 


index.html  and  is  on  file  in  the  CRU, 
Room  B-099. 

Final  Results  of  the  Reviews 

We  determine  that  the  following 
percentage  weighted-average  margins  on 
ball  bearings  exist  for  the  period  of  May 
1,  2001,  through  April  30.  2002: 


Company 


FRANCE 


Margin 
(percent) 


SNR  Roulements 

SKF 

GERMANY 

FAG  : 

Torrington  

Paul  Mueller 

SKF 

ITALY 

FAG  

SKF 


■3.52 
10.08 


1.45 

70.41 

0.19 

3.38 


2.87 
5.08 


' 

JAPAN 

Koyo 

4.98 

NTN  

4.51 

NPBS  * 

4  21 

Sapporo  

NSK,  Ltd 

5.97 
2  68 

SINGAPORE 

NMB/Pelmec 

1.62 

Rescission  of  the  Review  in  Part 

In  the  Preliminary  Results  for  japan, 
we  stated  our  intent  to  rescind  the 
administrative  reviews  we  initiated  of 
Jiro  Okayama,  Eisho  Trading  Co.,  Ltd., 
and  Phoenix  International  Corporation 
(collectively  "Japanese  trading 
companies")  with  respect  to  ball 
bearings  from  Japan.  See  68  FR  at 
11357-58.  We  hereby  affirm  our 
preliminary  findings  regarding  this 
matter  and  we  are  rescinding  the 
reviews  with  respect  to  these  Japanese 
trading  companies  in  these  final  results. 

We  are  also  rescinding  the 
administrative  review  we  initiated  of 
Taisei  Industries,  Ltd.  (Taisei).  Since  the 
preliminary  results,  Taisei  has  supplied 
information  to  the  Department 
supporting  its  claim  that  its  suppliers 
had  knowledge  at  the  time  of  sale  to 
Taisei  that  their  ball  bearings  were 
destined  for  exportation  to  the  United 
States.  Subsequently,  we  find  that  Taisei 
is  not  the  proper  party  to  review  with 
respect  to  the  sales  in  question. 
Therefore,  we  are  also  rescinding  the 
administrative  review  with  respect  to 
sales  made  by  Taisei. 

The  discussion  of  issues  and 
comments  pertaining  to  these  trading 


companie.s  is  contained  in  the 
"Resellers"  section  of  the  Decision 
Memo,  which  is  accessible  on  the  Web 
at  http://ia.ita.doc.gov/fm/index.html 
and  is  on  file  in  the  CRU,  Room  B-009. 

Revocation  of  Order  in  Part 

In  the  Preliminary  Results  for  France, 
et  al,  we  stated  our  intent  to  revoke  the 
order  on  ball  bearings  from  Germany  in 
part  with  respect  to  Paul  Mueller.  See 
68  FR  at  6405-06.  We  find  that,  because 
Paul  Mueller  did  not  sell  ball  bearings 
to  the  United  States  in  commercial 
quantities  during  the  first  period  for 
which  we  conducted  an  administrative 
review  (1998-1999),  the  regulator^' 
requirement  for  revocation  has  not  been 
satisfied.  See  19  CFR  351.222(d)(1). 
Accordingly,  we  reverse  our  preliminary 
intent  to  revoke  the  order  in  part  with 
respect  to  Paul  Mueller  and  are  not 
revoking  the  antidumping  duty  order  in 
part  with  respect  to  Paul  Mueller  in 
these  final  results  of  review. 

The  discussion  of  issues  and 
comments  pertaining  to  our  decision  not 
to  revoke  is  contained  in  the 
"Revocation"  section  of  the  Decision 
Memo,  which  is  accessible  on  the  Web 
at  http://ia.ita.doc.gov/fm/index.html 
and  is  on  file  in  the  CRU,  Room  B-009. 

Assessment  Rate 

The  Department  will  determine,  and 
the  U.S.  Bureau  of  Customs  and  Border 
Protection  (Customs),  formerly  known 
as  the  U.S.  Customs  Service,  shall 
assess,  antidumping  duties  on  all 
appropriate  entries.  We  will  issue 
appropriate  assessment  instructions 
directly  to  Customs  within  15  days  of 
publication  of  these  final  results  of         _ 
reviews.  In  accordance  with  19  CFR 
351.212(b)(1),  we  have  calculated, 
whenever  possible,  an  exporter/ 
importer-specific  assessment  rate  or 
value  for  subject  merchandise. 

a.  Export  Price 

With  respect  to  export-price  (EP) 
sales,  we  divided  the  total  dumping 
margins  (calculated  as  the  difference    - 
between  normal  value  and  the  EP)  for 
each  exporter's  importer/customer  by 
the  total  number  of  units  the  exporter 
sold  to  that  importer/customer.  We  will 
direct  Customs  to  assess  the  resulting 
per-unit  dollar  amount  against  each  unit 
of  merchandise  on  each  of  that 
importer's/customer's  entries  under  the 
relevant  order  during  the  review  period. 

b.  Constructed  Export  Price 

For  constructed  export-price  (CEP) 
sales  (sampled  and  non-sampled),  we 
divided  the  total  dumping  margins  for 
the  reviewed  sales  by  the  total  entered 
value  of  those  reviewed  sales  for  each 
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importer.  We  will  direct  Customs  to 
assess  the  resulting  percentage  margin 
against  the  entered  customs  values  for 
the  subject  merchandise  on  each  of  that 
importer's  entries  under  the  relevant 
order  during  the  review  period.  See  19 
CFR  351.212(b)(1). 

Cash-Deposit  Requirements 

To  calculate  the  cash-deposit  rate  for 
each  respondent  (i.e.,  each  exporter 
and/or  manufacturer  included  in  these 
reviews),  we  divided  the  total  dumping 
mcu^ins  for  each  company  by  the  total 
net  value  of  that  company's  sales  of 
merchandise  during  the  review  period 
subject  to  each  order. 

To  derive  a  single  deposit  rate  for 
each  respondent,  we  weight-averaged 
the  EP  and  CEP  deposit  rates  (using  the 
EP  and  CEP,  r«spectively,  as  the 
weighting  factors).  To  accomplish  this 
when  we  sampled  CEP  sales,  we  first 
calculated  the  total  dumping  margins 
for  all  CEP  sales  during  the  review 
period  by  multiplying  the  sample  CEP 
margins  by  the  ratio  of  total  days  in  the 
review  period  to  days  in  the  sample 
weeks.  We  then  calculated  a  total  net 
value  for  all  CEP  sales  during  the  review 
period  by  multiplying  the  sample  CEP 
total  net  value  by  the  same  ratio. 
Finally,  we  divided  the  combined  total 
dumping  margins  for  both  EP  and  CEP 
sales  by  the  combined  total  value  for 
both  EP  and  CEP  sales  to  obtain  the 
deposit  rate. 

We  will  direct  Customs  to  collect  the 
resulting  percentage  deposit  rate  against 
the  entered  customs  value  of  each  of  the 
exporter's  entries  of  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice.  Entries  of  parts  incorporated  into 
finished  bearings  before  sales  to  an 
unaffiliated  customer  in  the  United 
States  will  receive  the  respondent's 
deposit  rate  applicable  to  the  order. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  administrative  reviews  for  all 
shipments  of  ball  bearings  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash- 
deposit  rates  for  the  reviewed 
companies  will  be  the  rates  shown 
above  except  that,  for  firms  whose 
weighted-average  margins  are  less  than 
0.5  percent  and,  therefore,  de  minimis, 
the  DepcUtment  will  not  require  a 
deposit  of  estimated  antidumping 
duties;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash-deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 


the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
less-than-fair-value  (LTFV)  investigation 
but  the  manufacturer  is,  the  cash- 
deposit  rate  will  be  the  rate  established 
for  the  most  recent  period  for  the 
manufacturer  of  the  merchandise;  and 
(4)  the  cash-deposit  rate  for  all  other 
manufactiu^rs  or  exporters  will 
continue  to  be  the  "All  Others"  rate  for 
the  relevant  order  made  effective  by  the 
final  results  of  review  published  on  July 
26,  1993.  See  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  France,  et  al: 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews  and  Revocation 
in  Part  of  an  Antidumping  Duty  Order, 
58  FR  39729  (July  26, 1993).  These  "All 
Others"  rates  are  the  "All  Others"  rates 
from  the  relevant  LTFV  investigation. 

These  deposits  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
reviews. 

This  notice  serves  as  a  reminder  to 
importers  of  their  responsibility  under 
19  CFR  351.402(0  to  file  a  certificate 
regarding  the  reimbursement  of  ■ 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  these 
review  periods.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Department's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  doubled  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
notification  of  the  return  of  destruction 
of  APO  materials  or  conversion  to 
judicial  protective  order  is  hereby 
requested.  Failure  to  comply  with  the 
regulations  and  the  terms  of  an  APO  are 
sanctionable  violations. 

We  are  issuing  and  publishing  these 
determinations  in  accordance  with 
sections  751(a)(1)  and  777(i)  of  the  Act. 

Dated:  June  9.  2003. 

leffrey  May, 

Acting  Assistant  Secretary  for  Import    • 
Administration. 

Appendix 

Comments  and  Responses 

1.  Model  Matching 

2.  Margin-Calculation  Methodology 

3.  CV  Profit 

4.  Price  Adjustments 

A.  Direct  and  indirect  Selling  Expenses 

B.  Discounts  and  Rebates 

C.  CEP  Profit 

5.  Level  of  Trade 


6.  Sample  Sales,  Prototype  Sales,  and  Sales 
Outside  the  Ordinary  Course  of  Trade 

7.  Movement  Expenses 

8.  Cost  Issues 

9.  Miscellaneous 

A.  Facts  Available 

B.  Separate  Assessment  Rales 

C.  Revocation 

D.  Arm's-Lengfh  Test 

E.  Resellers 

jFR  Doc.  03-15148  Filed  6-13-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-823-a08] 

Certain  Cut-to-Length  Carbon  Steel 
Plate  From  Ukraine;  Final  Results  of 
Administrative  Review  of  the 
Suspension  Agreement  and 
Determination  Not  To  Terminate 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Final  Results  of  the 
Administrative  Review  of  the 
Suspension  Agreement  on  Certain  Cut- 
to-Length  Carbon  Steel  Plate  from 
Ukraine  and  Determination  Not  to 
Terminate. 

SUMMARY:  On  December  9,  2002,  the 
Depjutment  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  administrative  review  of  the 
suspension  agreement  on  certain  cut-to- 
length  carbon  steel  plate  from  Ukraine 
(the  Agreement).  See  Notice  of 
Preliminary  Results  of  the 
Administrative  Review  of  the 
Suspension  Agreement  on  Certain  Cut- 
to-Length  Carbon  Steel  Plate  from 
Ukraine,  67  FR  72916  (December  9, 
2002)  [Preliminary  Results).  The 
merchandise  covered  by  this 
administrative  review  is  certain  cut-to- 
length  carbon  steel  plate  as  described  in 
the  "Scope  of  the  Review"  section  of 
this  Federal  Register  notice.  The  period 
of  review  (POR)  is  November  1,  2000 
through  October  31,  2001.  In  these  final 
results,  we  have  determined  that 
Azovstal  Iron  and  Steel  Works 
(Azovstal),  Ilyich  Iron  and  Steel  Works 
(Ilyich),  and  the  Government  of  Ukraine 
(collectively,  respondents)  have 
complied  with  the  terms  of  the 
Agreement.  However,  we  are  not 
terminating  the  Agreement  or  the 
underlying  investigation,  pursuant  to 
section  351.222(b)(l)(i)(B)  of  the 
Department's  regulations,  because  the 
continued  maintenance  of  the 
Agreement  is  necessary  to  offset 
dumping. 
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EFFECTIVE  DATE:  June  16,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Tran  or  Robert  James,  AD/CVD 
Enforcement  Group  III,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,' NW.,  Washington,  DC  20230, 
telephone:  (202)  482-1121  or  (202)  482- 
0649,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  conducted 
verification  on  March  13,  2003,  through 
March  26,  2003.  We  verified  the  GOU's 
responses  at  the  offices  of  the  Ministry 
of  Economy  in  Kiev,  Ukraine  on  March 
13  and  14,  2003;  the  Department's 
verifiers  then  traveled  to  Mariupol  and 
Donetsk,  Ukraine  to  verify  the 
information  submitted  by  Ilyich  and 
Azovstal  &x)m  March  17  through  20, 
2003.  Finally,  the  Department  verified 
relevant  information  pertaining  to  sales 
made  by  Azovstal  through  an  affiliated 
trading  company,  Leman  Commodities. 
This  last  portion  of  the  verification  took 
place  at  Leman's  sales  offices  in 
Donetsk,  Ukraine  on  March  21.  2003, 
and  at  Leman's  corporate  headquarters 
in  Geneva,  Switzerland  on  March  24 
and  25,  2003.  We  issued  the  verification 
report  on  May  2,  2003. 

We  invited  parties  to  comment  on  our 
Preliminary  Results.  We  received  a  case 
brief  from  Azovstal  and  Ilyich  on  May 
13,  2003.  Petitioners,  Bethlehem  Steel 
Corporation  and  United  States  Steel 
Corporation,  filed  their  rebuttal  brief  on 
May  19,  2003. 

Scope  of  Review 

The  products  covered  by  this 
agreement  include  hot-rolled  iron  and 
non-alloy  steel  universal  mill  plates 
(i.e.,  flat-rolled  products  rolled  on  four 
faces  or  in  a  closed  box  pass,  of  a  width 
exceeding  150  mm  but  not  exceeding 
1250  mm  and  of  a  thickness  of  not  less 
than  4  mm,  not  in  coils  and  without 
patterns  in  relief),  of  rectangular  shape, 
neither  clad,  plated  nor  coated  with 
metal,  whether  or  not  painted, 
varnished,  or  coated  with  plastics  or 
other  nonmetallic  substances:  and 
certain  iron  and  non-alloy  steel  flat- 
rolled  products  not  in  coils,  of 
rectangular  shape,  hot-rolled,  neither 
clad,  plated,  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances,  4.75  mm  or 
more  in  thickness  and  of  a  width  which 
exceeds  150  mm  and  measures  at  least 
twice  the  thickness.  Included  as  subject 
merchandise  in  this  Agreement  are  flat- 
rolled  products  of  nonrectangular  cross- 


section  where  such  cross-section  is 
achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  been 
"worked  after  rolling")  for  example, 
products  which  have  been  beveled  or 
rounded  at  the  edges.  This  merclfandise 
is  currently  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  imder  item 
nimibers  7208.40.3030,  7208.40.3060, 
7208.51.0030,  7208.51.0045, 
7208.51.0060,  7208.52.0000, 
7208.53.0000.  7208.90.0000, 
7210.70.3000,  7210.90.9000, 
7211.13.0000,7211.14.0030, 
7211.14.0045,  7211.90.0000, 
7212.40.1000,  7212.40.5000, 
7212.50.0000.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
Agreement  is  dispositive.  Specifically 
excluded  from  subject  merchandise 
within  the  scope  of  this  Agreement  is 
grade  X-70  steel  plate. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttals  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
the  "Issues  and  Decision  Memorandum" 
(Decision  Memorandum)  from  Barbara 
Tillman,  Acting  Deputy  Assistant 
Secretary  for  Import  Administration  to 
Joseph  A.  Spetrini,  Acting  Assistant 
Secretary  for  Import  Administration, 
dated  June  6,  2003,  which  is  hereby 
adopted  by  this  notice.  Azovstal  and 
Ilyich  submitted  a  single  comment 
requesting  termination  of  the  Agreement 
and  the  suspended  antidumping 
investigation.  Parties  can  find  a 
complete  discussion  of  termination  of 
the  Agreement  and  the  underlying 
investigation  and  the  corresponding 
recommendations  in  the  public  Decision 
Memorandum  which  is  on  file  in  room 
B-099  of  the  main  Department  of 
Commerce  building.  In  addition,  a 
complete  version  of  the  Decision 
Memorandum  can  be  accessed  directly 
on  the  Internet  at  http.// 
www.ia.ita.doc.gov.  "The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Final  Results  of  Review 

For  the  reasons  described  in  the 
Decision  Memorandum,  the  Department 
has  determined  not  to  terminate  the 
Agreement  or  underlying  investigation. 

We  are  issuing  and  publishing  thjs 
notice  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Tariff  Act. 


Dated:  June  6.  2003. 

foseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  03-15150  Filed  6-13-03:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Intemational  Trade  Administration 

[A-588-862] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  High 
and  Ultra-High  Voltage  Ceramic  Station 
Post  Insulators  from  Japan 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  June  16.  2003.     . 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  Firm  at  (202)  482-0065  or 
Michele  Mire  at  (202)  482-471 1 .  AD/ 
CVD  Enforcement  Office  4.  Group  II, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.  Washington, 
DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

We  preliminarily  determine  that  high 
and  ultra-high  voltage  ceramic  station 
post  insulators  (HVSPs)  from  Japan  are 
being  sold,  or  are  likely  to  be  sold,  in 
the  United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  733  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  The  estimated  margin  of  sales  at 
LTFV  is  shown  in  the  Suspension  of 
Liquidation  section  of  this  notice. 

Case  History 

This  investigation  was  initiated  on 
January  21,  2003.'  See  Notice  of 
Initiation  of  Antidumping  Duty 
Investigation:  High  and  Ultra-High 
Voltage  Ceramic  Station  Post  Insulators   " 
from  Japan,  68  FR  4169  (Januar>'  28. 
2003)  [Initiation  Notice).  Since  the 
initiation  of  the  investigation,  the 
following  events  have  occurred. 

On  February'  13.  2003.  the  United 
States  International  Trade  Commission 
(ITC)  preliminarily  determined  that 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Japan  of  HVSPs.  See  Certain 


'  The  potitionen  in  this  invistigalion  arv  Lapp 
In'suUilurOjinpuny  LI.C  (L^ipp).  NeuplU'orrfhiiii 
Co..  Inc.  (Ncxvell).  Victor  Insulntors.  h«:.  (Vic  tiir). 
diid  tho  U'E  Industrial  Division'dl  the 
Coinniunirations  Worki-n.  ol  .^ninrica.  thn  iinicm 
represi'iiling  employees  ol  Lapp  (collectively,  the 
petitioners). 
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Ceramic  Station  Post  Insulators  fmm 
Japan.  68  FR  9723  (February  28.  2003). 

On  February  3,  2003.  and  February 
28,  2003,  we  solicited  comments  from 
interested  parties  regarding  the  criteria 
to  be  used  for  model-matching 
purposes.  Petitioners  provided 
comments  on  February  10,  2003, 
February  14,  2003,  February  24.  2003. 
and  March  18.  2003.  Respondent.  NGK 
Insulators.  Ltd.  (NGK).  provided 
comments  on  February  10.  2003. 
February  14.  2003,  February  21.  2003, 
and  March  18.  2003. 

On  February  28,  2003.  the  Department 
issued  a  complete  antidumping  duty 
questionnaire  to  NGK.'^  NGK  submitted 
its  Section  A  questionnaire  response  on 
April  4.  2003.  On  April  11.  2003.  the 
Department  requested  that  NGK  report 
one  additional  product  characteristic, 
cantilever  strength,  in  its  Sections  B  and 
C  questionnaire  responses.  On  April  18, 
2003,  NGK  withdrew  from  the 
antidumping  duty  investigation  and 
requested  that  the  Department  return  its 
Section  A  questionnaire  response.  On 
May  9,  2003.  the  Department  removed 
the  proprietary  version  of  NGK's 
original  Section  A  questionnaire 
response  from  the  official  record  and 
returned  it  to  NGK.  The  Department 
sent  a  letter  to  NGK  certifying  the 
removal  and  destruction  of  all 
proprietary  copies  of  NGK's  Section  A 
questionnaire  response.  The  Department 
retained  the  public  version  of  NGK's 
Section  A  questionnaire  response  as 
part  of  the  public  record. 

Period  of  Investigation 

The  period  of  investigation  (POl)  is 
October  1.  2001.  through  September  30. 
2002.  This  period  corresponds  to  the 
four  most  recent  fiscal  quarters  prior  to 
the  date  of  the  filing  of  the  petition  (i.e.. 
December  31.  2002). 

Scope  of  Investigation 

The  scope'  of  this  investigation  covers 
station  post  insulators  manufactiu-ed  of 
porcelain,  of  standard  strength,  high 
strength,  or  extra-high  strength,  *  solid 


^  Section  A  of  the  questionnaire  requests  general 
information  concerning  a  company's  corporate 
structure  and  business  practices,  the  merchandise 
under  investigation  that  it  sells,  and  the  manner  in 
which  it  sells  that  merchandise  in  all  of  its  markets. 
Section  B  requests  a  complete  listing  of  all  home 
market  sales,  or,  if  the  home  market  is  not  viable, 
.of  sales  in  the  most  appropriate  third-country 
market  (this  section  is  not  applicable  to  respondents 
in  non-market  economy  (NME)  cases|.  Section  C 
requests  a  complete  listing  of  U.S.  sales.  Section  D 
requests  information  on  the  cost  of  production 
(COP)  of  the  foreign  like  product  and  the 
constructed  value  (CV)  of  the  merchandise  under 
investigation.  Section  E  requests  information  on 
further  manufacturing. 

'  Station  post  insulators  are  manufactured  in 
various  styles  and  sizes,  and  are  cla-isifled  primarily 


core  or  cavity  core,  single  unit  or 
stacked  unit,  assembled  or 
unassembled,  and  with  or  without 
hardware  attached,  rated  at  115 
kilovolts  (kV)  voltage  class  and  above 
(550  kV-  Basic  Impulse  Insulation  Level 
(BIL)  and  above),  including,  but  not 
limited  to.  those  manufactured  to  meet 
the  following  American  National 
Standards  Institute.  Inc.  (ANSI)  • 
standard  class  speciflcations:  T.R.-286, 
T.R.-287,  T.R.-288,  T.R.-289,  T.R.-291. 
T.R.-295.  T.R.-304,  T.R.-308,  T.R.-312, 
T.R.-316,  T.R.-362  and  T.R.-391.  Subject 
merchandise  is  classifiable  under 
subheading  8546.20.0060  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  Annotated. 
While  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  the  written  description  above 
remains  dispositive  as  to  the  scope  of 
the  investigation. 

Facts  Available  (FA) 

1.  Application  of  FA 

Section  776(aM2)  of  the  Act  provides 
that,  if  an  interested  party  (A)  withholds 
information  requested  by  the 
Department,  (B)  fails  to  provide  such 
information  by  the  deadline,  or  in  the 
form  or  manner  requested.  (C) 
significantly  impedes  a  proceeding,  or 
(D)  provides  information  that  caimot  be 
verified,  the  Department  shall  use, 
subject  to  sections  782(d)  and  (e)  of  the 
Act,  facts  otherwise  available  in 
reaching  the  applicable  determination. 

Pursuant  to  section  782(e)  of  the  Act. 
the  Department  shall  not  decline  to 
consider  submitted  information  if  all  of 
the  following  requirements  are  met:  (1) 
The  information  is  submitted  by  the 
established  deadline;  (2)  the  information 
can  be  verified;  (3)  the  information  is 
not  so  incomplete  that  it  cannot  serve  as 
a  reliable  basis  for  reaching  the 
applicable  determination;  (4)  the 
interested  party  has  demonstrated  that  it 
acted  to  the  best  of  its  ability;  and  (5) 
the  information  can  be  used  without 
undue  difficulties. 

On  April  18.  2003.  NGK  notified  the 
Department  that  it  did  not  intend  to 
participate  further  in  the  Department's 
investigation  and  requested  the  return  of 
all  of  its  business  proprietary 
information.  NGK  was  notified  by  the 
Department  that  failure  to  submit  the 
reqi^sted  information  by  the  date 


according  to  the  voltage  they  are  designed  to 
withstand.  tJnder  the  governing  industry  standard 
issued  by  the  Institute  of  Electrical  and  Electronic 
Engineers  (IEEE),  the  voltage  spectrum  is  divided 
into  three  broad  classes:  "medium"  voltage  {i.e., 
less  than  or  equal  to  69  kilovolts),  "high"  voltage 
(i.p.,  from  115  to  230  kilovolts).  and  "extra-high"  or 
"ultra-high"  voltage  [i.e..  greater  than  230 
kilovolts). 


specified  could  result  in  use  of  the  FA. 
as  required  by  section  776(a)(2)(B)  of  the- 
Act  and  section  351.308  of  the 
Department's  regulations.  See  letters 
from  the  Department  to  respondent 
dated  February  28.  2003.  March  20. 
2003.  April  1,  2003,  and  April  16,  2003. 

As  described  above,  NGK  withdrew 
its  response  to  Section  A  of  the 
Department's  questionnaire,  and  chose 
not  to  respond  to  Sections  B  and  C. 
Because  NGK  withheld  information 
requested  by  the  Department  essential  to 
the  calculation  of  dumping  margins,  we 
have  applied  FA  to  calculate  the 
dumping  margin  pursuant  to  section 
776(a)(2)  of  the  Act. 

2.  Selection  of  Adverse  FA  (AFA) 

In  selecting  from  among  the  facts 
otherwise  available,  section  776(b)  of 
the  Act  authorizes  the  Departmeilt  to 
use  an  adverse  inference  if  the 
Department  finds  that  an  interested 
party  failed  to  cooperate  by  not  acting 
to  the  best  of  its  ability  to  comply  with 
the  request  for  information.  See,  e.g., 
Certain  Welded  Carbon  Steel  Pipes  and 
Tubes  From  Thailand:  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  62  FR  53808,  53819-20 
(October  16,  1997).  As  a  general  matter, 
it  is  reasonable  for  the  Department  to 
assume  that  NGK  possessed  the  records 
necessary  for  the  Department  to 
complete  its  investigation.  Therefore,  by 
withdrawing  some  of  the  information 
the  Department  requested,  and 
declining  to  submit  the  remainder  of  the 
requested  information,  NGK  failed  to 
cooperate  to  the  best  of  its  ability.  As 
NGK  failed  to  cooperate  to  the  best  of 
its  ability,  we  are  applying  an  adverse 
inference  pursuant  to  section  776(b)  of 
the  Act. 

3.  Corroboration  of  Information 

Section  776(b)  of  the  Act  authorizes 
the  Department  to  use  as  AFA 
information  derived  from  the  petition, 
the  final  determination  from  the  LTFV 
investigation,  a  previous  administrative 
review,  or  any  other  information  placed 
on  the  record.  In  this  case,  we  have  used 
the  dumping  margin  alleged  in  the 
petition  as  AFA. 

Section  776(c)  of  the  Act  requires  the 
Department  to  corroborate,  to  the  extent 
practicable,  secondary  information  used 
as  FA.  Secondary  information  is  defined 
as  "{i}nformation  derived  from  the 
petition  that  gave  rise  to  the 
investigation  or  review,  the  final 
determination  concerning  the  subject  * 
merchandise,  or  any  previous  review 
under  section  751  concerning  the 
subject  merchandise."  See  Statement  of 
Administrative  Action  (SAA) 
accompanying  the  Uruguay  Round 
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Agreements  Act  (URAA).  H.R.  Doc.  No. 
103-316  at  870  (1994),  and  19  CFR 
351.308(d). 

The  SAA  clarifies  that  "corroborate" 
means  that  the  Department  will  satisfy 
itself  that  the  secondary  information  to 
be  used  has  probative  value  (see  SAA  at 
870).  The  SAA  also  states  that 
independent  sources  used  to  corroborate 
such  evidence  may  include,  for 
example,  published  price  lists,  official 
import  statistics  and  customs  data,  and 
information  obtained  from  interested 
parties  during  the  particular 
investigation.  Id. 

In  order  to  determine  the  probative 
value  of  the  petition  margin,  we 
examined  evidence  supporting  the 
calculation  of  the  antidumping  duty 
margin  in  the  petition.  We  reviewed  the 
adequacy  and  accuracy  of  the 
information  in  the  petition  during  our 
pre-initiation  analysis  of  the  petition,  to 
the  extent  appropriate  information  was 
available  for  this  purpose.  See  AD 
Investigation  Checklist,  dated  January 
21.  2003  (Initiation  Checklist)  for  a 
discussion  of  the  mai;gin  calculation  in 
the  petition  (public  version  is  on  file  in 
Import  Administration's  Central  Record 
Unit  (CRU)  of  the  Department  of 
Commerce,  Room  B-099).  In  addition,  in 
accordance  with  section  776(c)  of  the 
Act,  to  the  extent  practicable,  we 
examined  the  key  elements  of  the 
constructed  export  price  (CEP)  and 
normal  value  (NV)  calculations  on 
which  the  margin  in  the  petition  was 
based. 

Constructed  Export  Price 

With  respect  to  the  margin  in  the 
petition,  CEP  was  based  on  two  price 
quotes  for  NGK  merchandise  during  the 
POL  The  petitioners  calculated  net  U.S. 
price  by  deducting  from  the  starting 
price  U.S.  sales  commissions,  inventory 
carrying  costs.  U.S.  warehousing 
expenses,  U.S.  imputed  credit  expenses, 
foreign  inland  freight,  ocean  freight, 
U.S.  customs  duty  and  fees,  U.S.  inland 
freight,  U.S.  indirect  selling  expenses. 


and  an  eunount  for  CEP  profit.  See 
Initiation  Checklist. 

With  regard  to  the  CEP  contained  in 
the  petition,  the  Department  has  no 
information  from  the  respondent  and  is 
aware  of  no  other  independent  sources 
of  information  that  would  enable  us  to 
further  corroborate  the  CEP.  See 
Initiation  Checklist.  Notably,  the 
implementing  regulation  for  section  776 
of  the  Act  states,  "(t)he  fact  that 
corroboration  may  not  be  practicable  in 
a  given  circumstance  will  not  prevent 
the  Secretary  from  applying  an  adverse 
inference  as  appropriate  and  using 
secondary  information  in  question."  See 
19  CFR  351.308(d).  Additionally,  the 
SAA  at  870  specifically  states  that 
where  "corroboration  may  not  be 
practicable  in  a  given  circumstance,  the 
Department  need  not  prove  that  the 
facts  available  are  the  best  alternative 
information."  Therefore,  based  on  our 
efforts,  described  above,  to  corroborate 
information  contained  in  the  petition, 
and  in  accordance  with  section  776(c)  of 
the  Act,  we  consider  the  CEP  based  on 
the  petition  to  be  corroborated  to  the 
extent  practicable  for  purposes  of  this 
preliminary  determination. 

Normal  Value 

The  petitioners  calculated  NV  based 
on  home  market  price  quotes  that  were 
obtained  through  foreign  market 
research.  These  prices  quotes,  which 
were  made  during  the  POI,  are  for 
subject  merchandise  of  the  same  grade 
as  that  of  the  merchandise  for  which  the 
U.S.  price  quotes  for  CEP  were  obtained. 
See  Initiation  Checklist.  With  regard  to 
the  NV  contained  in  the  petition,  as 
with  the  CEP  contained  in  the  petition, 
the  Department  has  no  information  from 
the  respondent  and  is  aware  of  no  other 
independent  sources  of  information  that 
would  enable  us  to  further  corroborate 
NV. 

Accordingly,  in  selecting  AFA  with 
respect  to  NGK,  the  Department  appHed 
the  petition  dumping  margin  of  105.8 
percent. 


All  Others 

Section  735(c)(5)(B)  of  the  Act 
provides  that,  where  the  estimated 
weighted-average  dumping  margins 
estabUshed  for  all  exporters  and 
producers  individuedly  investigated  are 
zero  or  de  minimis,  or  are  determined 
entirely  under  section  776  of  the  Act. 
the  Department  may  use  any  reasonable 
method  to  establish  the  estimated  "all 
others"  rate  for  exporters  and  producers 
not  individually  investigated.  This 
provision  contemplates  that  the 
Department  may  weight-average 
margins  other  than  zero,  de  minimis, 
and  FA  margins  to  establish  the  "all 
others"  rate.  Where  the  data  do  not 
permit  weight-averaging  such  rates,  the 
SAA,  at  873,  provides  that  we  may  use 
other  reasonable  methods.  Because  the 
petition  contained  only  an  estimated 
price-to-price  dumping  margin,  there 
are  no  other  estimated  margins  available 
with  which  to  create  the  "all  others" 
rate.  Therefore,  we  applied  the  petition 
margin  of  105.8  percent  as  the  "all 
others"  rate.  See,  e.g..  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Hot- 
Rolled  Carbon  Steel  Flat  Products  From 
Indonesia.  66  FR  22163  (May  3.  2001). 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  U.S. 
Bureau  of  Customs  and  Border 
Protection  (BCBP)  to  suspend 
liquidation  of  all  imports  iif  HVSPs  from 
Japan  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  We  will  instruct 
the  BCBP  to  require  a  cash  deposit  or 
the  posting  of  a  bond  equal  to  the 
weighted-average  amount  by  which  the 
normal  value  exceeds  the  U.S.  price,  as 
indicated  below.  These  suspension  of 
liquidation  instructions  will  remain  in 
effect  until  further  notice. 


Manufacturer/Exporter 


NGK  Insulators,  Ltd. 
All  Others 


Weighted-Average  Percent  Margin 


105.8  percent 
105.8  percent 


ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final  antidumping 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 
The  deadline  for  that  ITC  determination 


is  the  later  of  120  days  after  the  date  of 
this  preliminary  determination  or  45 
days  after  the  date  of  our  final 
determination. 

Public  Comment 

For  the  investigation  of  HVSPs  from 
Japan,  case  briefs  must  be  submitted  no 
later  than  30  days  after  the  publication 
of  this  notice  in  the  Federal  Register. 


Rebuttal  briefs  must  be  filed  withiif  five 
calendar  days  after  the  deadline  for 
submission  of  case  briefs.  A  list  of 
authorities  used,  a  table  of  contents,  and 
an  executive  summary  of  issues  should 
accompany  any  briefs  submitted  to  the 
Department.  Executive  summaries 
should  be  limited  to  five  pages  total, 
including  footnotes.  Public  versions  of 
all  comments  and  rebuttals  should  be 
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provided  to  the  Department  and  made 
available  on  diskette.  Section  774  of  the 
Act  provides  that  the  Department  will 
hold  a  hearing  to  afford  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs,  provided  that  such  a  hearing  is 
requested  by  any  interested  party.  If  a 
request  for  a  hearing  is  made  in  an 
investigation,  the  hearing  will 
tentatively  be  held  two  days  after  the 
deadline  for  submission  of  the  rebuttal 
briefs,  at  the  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW,  Washington.  DC  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  within  30  days  of  the 
publication  of  this  notice.  Requests 
should  specify  the  number  of 
participants  and  provide  a  list  of  the 
issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  If  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  in  the  investigation 
of  HVSPs  from  )apan  no  later  than  75 
days  after  the  date  of  this  preliminary 
determination. 

This  determination  is  issued  and 
published  pursuant  to  sections  733(f) 
and777(i)(l)oftheAct. 

Dated:  |une  6.  2003. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

|FR  Doc:.  03-1.5149  Filed  6-1.3-03;  8:45  ami 

BILLING  CODE  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 

National  Instituta  of  Standards  and 
Technology 

Proposed  Information  Collaction; 
Comment  Request;  Surveys  To 
Support  the  Inadequate  lnteroperat>ility 
Cost  Analysis  of  the  U.S.  Capital 
Facilities  Industry 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Commerce 
(DOC),  as  part  of  its  continuing  effort  to 
reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
the  continuing  and  proposed 
information  collection,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(cM2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  15,  2003. 


ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental  Forms 
Clearance  Officer,  Department  of 
Commerce,  Room  6625,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
dHynek@cloc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  should  be  directed  to  the 
attention  of  Phyllis  Boyd,  National 
Institute  of  Standards  and  Technology, 
100  Bureau  Drive,  Stop  3220. 
Gaithersburg,  MD,  20899-32210,  (301) 
975-4062.  In  addition,  written 
comments  may  be  sent  via  e-mail  to 
phyIlis.boyd@nist.gov. 

SUPPLEMENTARY  INFORMATION 

I.  Abstract 

In  accordance  with  Executive  Order 
12862.  the  National  histitute  of 
Standards  and  Technology  (NIST),  a 
nonregulatory  agency  of  the  Department 
of  Commerce,  proposes  to  conduct  a 
number  of  surveys  of  the  U.S.  capital 
facilities  industry,  a  sector  of  the  U.S. 
construction  and  facilities  management 
industry.  The  surveys,  to  be 
administered  to  capital  facilities 
architects,  general  contractors, 
engineers,  suppliers,  software 
developers,  and  owner-operators,  will 
be  designed  to  gather  quantitative  data. 
This  data  will  be  used  to  calculate  the 
efficiency  loss,  in  dollars,  of  inadequate 
electronic  interoperability  in  the  capital 
facilities  supply  chain  and  in  capital 
facilities  life  cycle  management.  Each 
aforementioned  stakeholder  group  will 
be  administered  a  unique  survey 
tailored  to  their  activities  in  the  design, 
construction,  and  operation  of  capital 
facilities.  The  surveys  will  collect  data 
on  respondents'  capital  facilities 
projects,  business  processes  involving 
the  exchange  of  electronic  and  paper- 
based  communication,  information 
technology  investments,  and  the  amount 
of  labor  involved  in  managing 
information  flows  internally  and 
externally.  Respondents  will  also  be 
offered  the  opportunity  to  freely 
comment  on  the  extent  to  which 
interoperability  issues  impact  their 
businesses  and  operations.  The  surveys 
will  be  voluntary  and  confidential.  At 
no  time  will  the  data  collected  be 
disclosed  to  any  third  parties. 

II.  MethfKl  of  Collection 

NIST  will  collect  this  information 
through  an  Internet  survey  housed  on  a 
Web  site  using  128-bit  encryption. 
Respondents  will  create  their  own 
unique  user  IDs  and  passwords.  If 
respondents  indicate  that  they  are 


available  for  further  comment  or  for 
clarifying  responses,  they  may  be 
contacted  via  telephone  or  e-mail. 

III.  Data 

OMB  Number:  None. 

Form  Numbers:  None. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Individuals  or 
households;  business  or  for-profit 
organizations. 

Estimated  Number  of  Respondents: 
225. 

Estimated  Time  Per  Response:  30 
minutes. 

Estimated  Total  Annual  Respondent 
Burden  Hours:  113. 

Estimated  Total  Annual  Respondent  ■ 
Cost  Burden:  $0. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information  • 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  e.g.,  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  |une  10.  2003. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

|FR  Doc.  03-15073  Filed  B-13-03;  8:45  am) 
BILUNO  COM  35ie-CN-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  060203A] 

Endangered  Species;  File  No.  1438 

AGENCY:  National  Marine  Fisheries         ^ 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce.  ' 
ACTION:  Receipt  of  application. 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
Thane  Wibbels,  Department  of  Biology, 
University  of  Alabama  at  Birmingham, 
Birmingham,  AL  35294-1170,  has 
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applied  in  due  form  for  a  permit  to  take 
Kemp's  ridley  {Lepidochelys  kempii), 
loggerhead  [Caretta  caretta),  and  green 
[Chelonia  mydas)  sea  tvulles  for 
purposes  of  scientific  research. 
DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  July  16, 
2003. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)  713-2289;  fax  (301)  713-0376;  and 

Soutfteast  Region,  NMFS,  9721 
Executive  Center  Drive  North,  St. 
Petersburg,  FL  33702-2432;  phone  (727) 
570-5301;  fax  (727)  570-5320. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Opay,  (301)  713-1401  or  Carrie 
Hubard,  (301)  713-2289. 
SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Endangered  Species  Act 
of  1973,  as  amended  (ESA;  16  U.S.C. 
1531  et  seq.)  and  the  regulations 
governing  the  taking,  importing,  and 
exporting  of  endangered  and  threatened 
species  (50  CFR  222-226). 

The  applicant  proposes  to  utilize 
tangle  net  methodology  combined  with 
observational  surveys  fi-om  boats  to 
study  sea  turtles  in  the  estuarine 
systems  of  Alabama  state  waters  from 
Grand  Bay  to  Perdido  Bay.  The  purpose 
of  the  research  is  to  provide  a  basic 
understanding  of  the  abimdance, 
location,  and  movement  of  sea  turtles 
within  these  estuarine  ecosystems.  This 
research  will  help  resource  managers 
develop  optimal  management  strategies 
for  these  estuaries  in  order  to  conserve 
and  protect  sea  turtles  and  their  habitat. 
The  applicant  proposes  to  take  30 
Kemp's  ridley,  30  loggerhead,  and  30 
green  sea  turtles  annually.  Turtles 
would  be  captured  with  a  9.9  inch  (25 
cm)  mesh  tangle  net  that  is  731.7  feet 
(223  m)  long  by  19.7  feet  (6  m)  deep. 
Turtles  would  be  measured,  weighed, 
flipper  tagged,  blood  sampled  and 
released.  A  subset  of  five  loggerhead 
and  five  Kemp's  ridley  sea  tiulles  would 
be  tagged  with  a  sonic  or  satellite 
transmitter.  The  requested  duration  of 
this  permit  is  5  years. 

Written  comments  or  requests  for  a 
public  hearing  on  this  application 
should  be  mailed  to  the  Chief,  Permits, 
Conservation  and  Education  Division, 
F/PRl,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 


hearing  on  this  particular  request  would 
be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376.  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 

Dated:  June  10,  2003. 
Stephen  L.  Leathery, 

Chief.  Permits.  Conservation  and  Education 
Division,  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
(FR  Doc.  03-15154  Filed  6-13-03;  8:45  am] 

BILUNG  COOE  3S10-22-S 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meetings 

TIME  AND  DATE:  10:30  a.m.,  Wednesday, 
June  18,  2003. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
DC,  9th  Floor  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Rule 
Enforcement  Review. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Corhmission. 

[FR  Doc.  03-15226  Filed  6-12-03;  11:07  am] 

BILUNG  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meetings 

TIME  AND  DATE:  11  a.m.,  Friday,  June  20, 
2003. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  03-15227  Filed  6-12-03:  8:45  am] 

BILLING  COOE  63S1-01-M 


PLACE:  1155  21st  St.,  NW.,  Washington, 
DC,  9th  Floor  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSK>ERED:  Surveillance 
Matters. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  03-15228  Filed  6-12-03:  11:07  am] 

BILLING  COOE  6351-01-H 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meetings 

TIME  AND  DATE:  11  a.m..  Friday,  July  3. 
'2003. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
DC,  9th  Floor  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 

A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  03-15229  Filed  6-12-03;  11:08  am] 

BILUNG  COOE  63S1-01-«I 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meetings 

TIME  AND  DATE:  11  a.m.  Friday.  July  11. 
2003. 

place:  1155  21st  St.,  NW,  Washington, 
DC,  9th  Floor  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 

A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary'  of  the  Commission. 

[FR  Doc.  03-15230  Filed  6-12-03:  11:08  am] 

BILLING  COOE  63S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meetings 

TIME  AND  DATE:  11  a.m.,  Friday.  June  27, 
2003. 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meetings 

TIME  AND  DATE:  11  a.m.,  Friday,  July  18, 
2003 

PLACE:  1155  21st  St.,  NW.,  Washington, 
DC,  9th  Floor  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 
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FOR  FURTHER  INFORMATION  CONTACT:  Jean 
A.  Webb.  202-418-5100. 

lean  A.  Webb. 

Stfcrelary  of  the  Commission. 

(FR  Doc.  03-15231  Filed  6-12-03;  11:08  ami 

BILUNO  C006  83S1-01-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meetings 

TIME  AND  DATE:  1 1  a.m..  Friday.  July  25. 

2003. 

PLACE:  1155  21st  St..  NW.,  Wa.shington. 

DC.  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Sun'eillance 

Matters. 

CONTACT  PERSON  FOR  FURTHER 

INFORMATION:  Jean  A.  Webb.  202-418- 

5100. 

lean  A.  Webb. 

Secretary  of  the  Commission. 

IFR  Doc.  03-15232  Filed  6-12-03;  11:08  flmj 

BILLING  COOe  S3S1-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request—  Safety  Standard 
for  Automatic  Residential  Garage  Door 
Operators 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Notice. 

SUMMARY:  In  the  Federal  Register  of 
April  1,  2003  (68  FR  15707),  the 
Consumer  Product  Safety  Commission 
published  a  notice  in  accordance  with 
provisions  of  the  Paperworl^  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35)  to 
announce  the  agency's  intention  to  seek 
extension  of  approval  of  the  collection 
of  information  in  the  Safety  Standard  for 
Automatic  Residential  Garage  Door 
Operators  (16  CFR  Part  1211).  No 
comments  were  received  in  response  to 
that  notice.  The  Commission  now 
announces  that  it  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  approval  of  that 
collection  of  information  without 
change  for  a  period  of  three  years  from 
the  date  of  approval. 

The  Consumer  Product  Safety 
Improvement  Act  of  1990  (Pub.  L.  101- 
608.  104  Stat.  3110)  requires  all 
automatic  residential  garage  door 
openers  manufactured  after  January  1 . 
1993.  to  comply  with  the  entrapment 
protection  requirements  of  UL  Standard 


325  that  were  in  effect  on  January  1. 
1992.  In  1992.  the  Commission  codified 
the  entrapment  protection  provisions  of 
UL  Standard  325  in  effect  on  January  1. 
1992.  as  the  Safety  Standard  for 
Automatic  Residential  Garage  Door 
Operators.  16  CFR  Part  1211,  Subpart  A. 
Certification  regulations  implementing 
the  standard  require  manufacturers, 
importers  and  private  labelers  of  garage 
door  operators  subject  to  the  standard  to 
test  their  products  for  compliance  with 
the  standard,  and  to  maintain  records  of 
that  testing.  Those  regulations  are 
codified  at  16  CFR  part  1211.  Subparts 
B  and  C. 

The  Commission  uses  the  records  of 
testing  and  other  information  required 
by  the  certification  regulations  to 
determine  that  automatic  residential 
garage  door  operators  subject  to  the 
standard  comply  with  its  requirements. 
The  Commission  also  uses  this 
information  to  obtain  corrective  actions 
if  garage  door  operators  fail  to  comply 
with  the  standard  in  a  manner  which 
creates  a  substantial  risk  of  injury  to  the 
public. 

Additional  Information  About  the 
Request  for  Extension  of  Approval  of  a 
Collection  of  Information 

Agency  address:  Consumer  Product 
Safety  Commission.  Washington.  DC 
20207. 

Title  of  information  collection:  Safety 
Standard  for  Automatic  Residential 
Garage  Door  Operators.  16  CFR  Part 
1211. 

Type  of  request:  Approval  of  a 
collection  of  information. 

General  description  of  respondents: 
Manufacturers,  importers,  and  private 
labelers  of  automatic  residential  garage 
door  operators. 

Estimated  number  of  respondents:  22. 

Estimated  average  number  of  hours 
per  respondent:  40  per  year. 

Estimated  number  of  hours  for  all 
respondents:  880  per  year. 

Estimated  cost  of  collection  for  all 
respondents:  $37,224. 

Comments:  Comments  on  this  request 
for  extension  of  approval  of  information 
collection  requirements  should  be 
submitted  by  July  16.  2003  to  (1)  the 
Office  of  Information  and  Regulatory 
Affairs.  Attn:  OMB  Desk  Officer  for 
CPSC.  Office  of  Management  and 
Budget,  Washington  DC  20503: 
telephone:  (202)  395-7340.  and  (2)  the 
Office  of  the  Secretary.  Consumer 
Product  Safety  Commission, 
Washington.  DC  20207.  Written 
comments  may  also  be  sent  to  the  Office 
of  the  Secretary  by  facsimile  at  (301) 
504-0127  or  by  e-mail  at  cpsc- 
os@cpsc.gov. 


Copies  of  this  request  for 
reinstatement  of  the  information 
collection  requirements  and  supporting 
documentation  are  available  from  Linda 
Glatz.  management  and  program 
analyst,  Office  of  Planning  and 
Evaluation.  Consumer  Product  Safety 
Commission.  Washington.  DC  20207; 
telephone:  (301)  504-7671. 

Dated:  lune  6.  2003. 
Todd  A.  Stevenson. 
Secretary.  Consumur  Product  Safely 
Commission. 

IFR  Doc.  0.3-1.5062  Filed  6-13-03;  8:43  am] 
8ILUNG  COOE  63SS-01-P 


DEPARTMENT  OF  DEFENSE 

Office  of  tfte  Secretary 

Proposed  Collection;  Comment 
Request 

AGENCY:  Defense  Finance  and 
Accounting  Service.  DoD. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  the  Defense 
Finance  and  Accounting  Service 
announces  the  proposed  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  August  15.  2003. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Defense  Finance  and  Accounting 
Service — Cleveland.  DFAS-G/CL, 
ATTN:  Ms.  Sharon  Winn.  1240  East 
Ninth  Street,  Cleveland.  Oh  44199- 
2055. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments. 
Please  write  to  the  above  address,  or  call 
Ms.  Sharon  Winn.  216-522-5396. 


Federal  Register/Vol.  68,  No.  115/Monday,  June  16.  2003/Notices 


35633 


Title,  Associated  Form,  and  OMB  . 
Number:  Trustee  Report.  DD  Form  2826, 
OMB  License  0730-0Gl^. 

Needs  and  Uses:  This  form  is  used  to 
report  on  the  administration  of  the 
funds  received  on  behalf  of  a  mentally 
incompetent  member  of  the  uniformed 
services.  Pursuant  to  37  U.S.C.  602-604. 

Affected  Public:  Individuals. 

Annual  Burden  Hours:  300  hours. 

Number  of  Respondents:  600. 

Responses  Per  Respondent:  1 .     - 

Average  Burden  Per  Response:  30 
minutes. 

Frequency:  On  occasion. 
SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

When  members  of  the  uniformed 
services  are  declared  mentally 
incompetent,  the  need  arises  to  have  a 
trustee  appointed  to  act  on  their  behalf 
with  regard  to  military  pay  matters. 
Trustees  will  complete  this  form  to 
report  the  administration  of  the  funds 
received  on  behalf  of  the  member.  The 
requirement  to  complete  this  form  helps 
alleviate  the  opportunity  for  fraud, 
waste  and  abuse  of  government  funds 
and  member's  benefits. 

June  3,  2003. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  03-15035  Filed  6-13-03;  8:45  am] 
BILLING  CODE  S001-M-W 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

AGENCY:  Defense  Finance  and 
Accounting  Service.  DoD. 
ACTION:  Notice 

SUMMARY:  In  compliance  with  section 
3506(c)(23(A)  of  the  Paperwork 
Reduction  Act  of  1995.  the  Defense 
Finance  and  Accounting  Service 
announces  the  proposed  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical. utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  have  through  the 


use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

DATES:  August  15,  2003. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Defense  Finance  and  Accounting 
Service— Cleveland,  DFAS-G/CL, 
ATTN:  Ms.  Sharon  Winn,  1240  East 
Ninth  Street.  Cleveland.  OH  44199- 
2055. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
Ms.  Sharon  Winn.  (216)  522-5396. 

Title,  Associated  Form,  and  OMB 
Number:  Application  for  Trusteeship. 
DD  Form  2827.  OMB  License  0730- 
0013. 

Needs  and  Uses:  This  form  is  used  to 
apply  for  appointment  of  trusteeship  for 
a  mentally  incompetent  member  of  the 
uniformed  services.  Pursuant  to  37 
U.S.C.  602-604. 

Affected  Public:  Individuals. 

Annual  Burden  Hours:  18.75  hours. 

Number  of  Respondents:  75. 

Responses  Per  Respondent:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Frequency:  On  occasion. 
SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

When  members  of  the  uniformed 
services  are  declared  mentally 
incompetent,  the  need  arises  to  h&ve  a 
trustee  appointed  to  act  on  their  behalf 
with  regard  to  military  pay  matters. 
Individuals  will  complete  this  form  to 
apply  for  appointment  as  a  trustee  on 
behalf  of  the  member.  The  requirement 
to  complete  this  form  helps  alleviate  the 
opportimity  for  fraud,  waste  and  abuse 
of  Government  funds  and  member's 
benefits. 

Dated:  June  3,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  03-15036  Filed  6-12-03;  8:45  am] 
nLUNG  COOE  sooi-oe-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  900(MK>96] 

Federal  Acquisition  Regulation; 
Information  Collection;  Patents 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  comments 
regarding  an  extension  to  an  existing 
OMB  clearance  (9000-0096). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  patents.  This  OMB  clearance 
currently  expires  on  September  30, 
2003. 

Public  conunents  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary'  for  the  proper    ' 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  emd  based  on 
valid  assumptions  and  methodology: 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Conunents  may  be  submitted  on 
or  before  August  15.  2003. 
ADDRESSES:  Submit  comments  including 
suggestions  for  reducing  this  burden  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVA).  Room  4035, 
1800  F  Street,  NW.,  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Victoria  Moss,  Acquisition  Policy' 
Division,  GSA  (202)  501-4764. 
SUPPLEMENTARY  INFORMATION: 

A.  Ptirpose 

The  patent  coverage  in  FAR  subpart 
27.2  requires  the  contractor  to  report 
each  notice  of  a  claim  of  patent  or 
copyright  infringement  that  came  to  the 
contractor's  attention  in  connection 
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with  performing  a  Government  contract 
above  a  dollar  value  of  $25,000  (sections 
27.202-1  and  52.227-2).  The  contractor 
is  also  required  to  report  all  royalties 
anticipated  or  paid  in  excess  of  $250  for 
the  use  of  patented  inventions  by 
furnishing  the  name  and  address  of 
licensor,  date  of  license  agreement, 
patent  number,  brief  description  of  item 
or  component,  percentage  or  dollar  rate 
of  royalty  per  unit,  unit  price  of  contract 
item,  and  number  of  units  (sections 
27.204-1,  52.227-6,  and  52.227-9).  The 
information  collected  is  to  protect  the 
rights  of  the  patent  holder  and  the 
interest  of  the  Government. 

B.  Annual  Reporting  Burden 

Number  of  Respondents:  30. 

Responses  Per  Respondent:  1. 

Total  Responses:  30. 

Average  Burden  Hours  Per  Response: 
.5. 

Total  Burden  Hours:  15. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVA),  Room  4035, 
1800  F  Street,  NW.,  Washington,  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0096, 
Patents,  in  all  correspondence. 

Dated:  June  6.  2003. 
Laura  G.  Smith, 

Director,  Acquisition  Policy  Division. 
(PR  Doc.  03-15079  Filed  6-13-03;  8:45  am) 
BHXINGCOOE  6820-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(OMB  Control  No.  9000-0129] 

Federal  Acquisition  Regulation; 
Information  Collection;  Cost 
Accounting  Standards  Administration 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACnCN:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0129). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 


information  collection  requirement 
concerning  cost  accounting  standards 
administration.  This  OMB  clearance 
expires  on  September  30,  2003. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Submit  comments  on  or  before 
August  15,  2003. 

ADDRESSES:  Submit  comments  including 
suggestions  for  reducing  this  burden  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVA).  1800  F  Street, 
NW.,  Room  4035,  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Loeb,,  Acquisition  Policy 
Division.  GSi\  501-0650. 

SUPPLEMENTARY  INFORMATION: 
A.  Purpose 

FAR  30.6  and  52.230-5  include 
pertinent  rules  and  regulations  related 
to  the  Cost  Accounting  Standards  along 
with  necessary  administrative  policies 
and  procedures.  These  administrative 
policies  require  certain  contractors  to 
submit  cost  impact  estimates  and 
descriptions  in  cost  accounting 
practices  and  also  to  provide 
information  on  CAS-covered 
subcontractors. 

Number  of  Respondents:  644. 

Responses  Per  Respondent:  2.27. 

Total  Responses:  1,462. 

Average  Burden  Hours  Per  Response: 
200.85. 

Total  Burden  Hours:  293,643. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVA),  Room  4035, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0129,  Cost  Accounting  Standards 
Administration,  in  all  correspondence. 

Dated:  June  9,  2003. 
Laura  G.  Smith, 

Director.  Acquisition  Policy  Division. 
(FR  Doc.  0.3-15080  Filed  6-13-03;  8:45  am] 
BILUNG  COOE  6«20-EIM> 


DEPARTMENT  OF  DEFENSE 

Offlca  of  ttie  Secretary 

Membership  of  ttte  Defense  Contract 
Audit  Agency  S^lor  Executive  Service 
Performance  Review  Boards 

agency:  Defense  Contract  Audit 
Agency,  DoD. . 

action:  Notice. 

SUMMARY:  This  notice  announces  the 
appointment  of  members  to  the  Defense 
Contract  Audit  Agency  (DCAA) 
Performance  Review  Boards.  The 
Performance  Review  Boards  provide  fair 
and  impartial  review  of  Senior 
Executive  Service  (SES)  performance 
appraisals  and  make  recommendations 
to  the  Director,  Defense  Contract  Audit 
Agency,  regarding  final  performance 
ratings  and  performance  awards  for 
DCAA  SES  members. 

EFFECTIVE  DATES:  Upon  publication  of 
this  notice  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dale  R.  Collins,  Chief,  Human  Resources 
Management  Division,  Defense  Contract 
Audit  Agency,  8725  John  J.  Kingman 
Road,  Suite  2135,  Fort  Belvoir,  Virginia 
22060-6219,  (703)  767-1039. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  4314(c)(4),  the 
following  are  the  names  and  titles  of 
DCAA  career  executives  appointed  to 
serve  as  members  of  the  DCAA 
Performance  Review  Boards. 
Appointees  will  serve  one-year  terms, 
effective  upon  publication  of  this  notice. 

Headquarters  Performance  Review 
Board 

Mr.  Earl  Newman,  Assistant  Director, 
Operations,  DCAA,  Chairperson. 

Mr.  Robert  DiMucci,  Assistant  Director, 
Policy  and  Plans,  DCAA,  member. 

TBA,  General  Counsel,  DCAA,  member. 
Regional  Performance  Review  Board 

Mr.  William  Serafine,  Regional  Director, 
Western  Region,  DCAA,  Chairperson. 

Mr.  Michael  Steen,  Regional  Director, 
Eastern  Region,  DCAA,  member. 

Ml.  Edward  Nelson,  Deputy  Regional 
Director,  Central  Region,  DCAA, 
member. 

Dated:  June  6.  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
|FR  Doc.  0,3-15037  Filed  6-13-03:  8:45  am) 
BtLUNG  COOE  S001-0»-M 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Preparation  of  a  Final  Supplemental 
Environmental  Impact  Statement  for 
the  AirtXMne  Laser  program 

AGENCY:  Missile  Defense  Agency,  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Missile  Defense  Agency 
(MDA)  announces  the  availability  of  a 
Final  Supplemental  Environmental 
Impact  Statement  (FSEIS)  for  the 
Airborne  Laser  (ABL)  Program.  This 
FSEIS  supplements  the  Final 
Environmental  Impact  Statement  (FEIS) 
for  the  Program  Definition  and  Risk 
Reduction  Phase  of  the  ABL  test 
program,  completed  in  April  1997.  The 
FSEIS  analyzes  proposed  ABL  Program 
test  activities  at  test  ranges  associated 
with  Kirtland  Air  Force  Base  (AFB)  and 
White  Sands  Missile  Range  (WSMR)/ 
Holloman  AFB,  New  Mexico;  and 
Edwards  AFB  (EAFB)  and  Vandenberg 
AFB  (VAFB),  California.  The  FSEIS  has 
been  prepared  in  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA),  as  amended  (42  U.S.C.  4321,  et 
seq.),  and  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  NEPA  (40 
CFR  Parts  1500-1508).  The  ABL  is  a 
laser  weapon  system  installed  on  a 
Boeing  747-400F  aircraft  capable  of 
operating  for  extended  periods  of  time. 
Up  to  two  such  aircraft  would  be 
developed  for  testing  purposes. 

DATES:  Comments  must  be  received  by 
July  16,  2003. 

ADDRESSES:  to  obtain  a  copy  of  the 
FSEIS  please  write  to:  Mr.  Charles  J. 
Brown,  Environmental  Coordinator, 
Project  Execution  Division, 
Headquarters,  Air  Force  Center  for 
Environmental  Excellence,  3207  Sidney 
brooks  Road,  Building  532,  Brooks  AFB, 
TX  78235-5363  or  a  copy  of  it  can  also 
be  accessed  at  http:// 
www.afcee.brooks.af.mil/ec/eiap/eis/ 
abl/ABLF-SEISApr  03.pdf 

Individuals  or  organizations  may 
provide  comments  on  the  FSEIS  by 
sending  written  comments  to:  Ms. 
Pamelia  Bain,  Director,  Legislative 
Affairs,  Missile  Defense  Agency,  7100 
Defense  Pentagon,  Washington,  DC 
20301-7100. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Crate  J.  Spears,  (703)  697-4123. 
SUPPLEMENTARY  INFORMATION:  The  ABL 
weapon  system  would  include  four 
lasers: 

•  Active  Ranging  System  (ARS)  Laser: 
a  small  carbon  dioxide  laser  used  to 
begin  tracking  a  target, 


•  Track  Illuminator  Laser  (TILL):  a 
solid  state  laser  used  to  provide  detailed 
tracking  of  a  target, 

•  Beacon  Illuminator  Laser  (BILL):  a 
solid  state  laser  used  to  measure 
atmospheric  distortion,  and 

•  High-Energy  Laser  (HEL):  the 
Chemical  Oxygen-Iodine  Laser  (COIL) 
used  to  destroy  a  target. 

An  additional  laser,  a  surrogate  for  the 
High-Energy  Laser  (SHEL),  would  be 
used  during  testing  in  place  of  the  HEL. 
The  SHEL  is  a  low-power  solid-state 
laser  that  would  be  used  in  both  ground- 
and  flight-testing.  The  ABL  also  would 
include  Infrared  Search  and  Track 
(IRST)  sensors,  passive  infrared  devices 
used  to  identify  a  heat  source. 

The  1997  ABL  FEIS  analyzed  use  of 
a  COIL  HEL  on  an  aircraft  to  destroy 
ballistic  missiles  in  the  boost  phase.  The 
Record  of  Decision  (ROD)  for  the  FEIS 
documented  the  Air  Force's  decision  to 
proceed  with  ABL  home  base  activities 
at  EAFB,  diagnostic  test  activities  over 
WSMR,  and  expanded  area  test 
activities  at  VAFB  and  the  adjacent 
Point  Mugu  Naval  Air  Warfare  Center, 
California.  Since  completion  of  the 
FEIS,  specific  proposed  test  activities 
have  been  identified  and  additional 
information  made  available  about  the 
proposed  testing  that  warranted 
preparation  of  a  Supplemental 
Environmental  Impact  Statement  (SEIS). 

Dated:  June  6,  2003. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense, 

|FR  Doc.  03-15034  Filed  6-13-03;  8:45  am] 

BILUNG  C006  SOOI-OS-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Defense  Advisory  Committee  on 
Military  Personnel  Testing 

AGENCY:  Under  Secretary  of  Defense  for 
Personnel  and  Readiness,  DoD. 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  that  a 
meeting  of  the  Defense  Advisory 
Committee  on  Military  Personnel 
Testing  is  scheduled  to  be  held.  The 
purpose  of  the  meeting  is  to  review 
planned  changes  and  progress  in 
developing  computerized  and  paper- 
and-pencil  enlistment  tests  and 
renorming  of  the  tests. 

DATES:  July  17,  2003,  from  8  a.m.  to  5 
p.m.,  and  July  18,  2003,  from  8  a.m.  to 
5  p.m.  -    . 


ADDRESSES:  The  meeting  will  be  held  at 
the  Peabody  Court  Hotel,  612  Cathedral 
Street,  Baltimore,  Maryland  21201. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr.  . 
Jane  M.  Arabian,  Assistant  Director, 
Accession  Policy,  Office  of  the  Under 
Secretary  of  Defense  (Personnel  and 
Readiness),  Room  2B271,  the  Pentagon, 
Washington,  DC  20301-4000,  telephone 
(703)  697-9271. 

SUPPLEMENTARY  INFORMATION:  Persons 
desiring  to  make  a  oral  presentations  or 
submit  written  statements  for 
consideration  at  the  Committee  meeting 
must  contact  Dr.  Jane  M.  Arabian  at  the 
address  or  telephone  number  above  no 
later  than  June  23,  2003.  , 

Dated:  June  4,  2003. 
Patricia  L.  Toppings,       ^ 
Alternate  OSF  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[JFR  Doc.  03-15041  Filed  6-13-03;  8:45  am] 
BIUJNG  C006  S001-<»-M  f 


DEPARTMENT  OF  DEFENSE 
Office  of  ttie  Secretary 

Defense  Science  Board 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  Advisory  Committee 
meeting. 

SUMMARY:  The  Defense  Science  Board 
2003  Summer  Study  will  meet  in  closed 
session  on  August  4-15,  2003,  at  the 
Beckman  Center,  Irvine,  CA.  At  this 
meeting,  the  Defense  Science  Board  will 
discuss  interim  findings  and 
reconmiendations  resulting  from  two 
ongoing  Task  Force  activities:  DoD 
Roles  and  Missions  in  Homeland 
Security,  and  Future  Strategic  Strike 
Forces. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary,  of 
Defense  for  Acquisition,  Technology  &   ' 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
this  meeting,  the  Board  will  develop 
recommendations  regarding:  The 
definition  of  "Homeland  Security"  and 
the  specific  roles  and  missions  DoD  will 
be  responsible  for  accomplishing;  the 
prioritized  goals  for  these  DoD  roles  and 
missions  in  a  national  security 
emergency;  the  DoD  strategy  and  plans 
for  the  employment  of  National  Guard 
and  Reserve  forces  capabilities  to 
participate  in  Homeland  Security  and   ^ 
also  respond  to  warfighting  demands 
overseas;  the  known  and  many 
unknown  vulnerabilities  to  DoD  force 
projection  and  how  projection  issues 
and  responsibilities  will  be  addressed  in 
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the  larger  context  of  Homeland  Security; 
and  the  classes  of  technologies  and 
systems  that  DoD  should  have  the  lead 
in  developing  and  fielding  which  have 
applications  for  homeland  security  as 
well. 

The  Board  will  also  review  and 
develop  recommendations  regarding: 
The  assessed  future  strategic  strike  force 
needs  of  the  Department  of  Defense;  the 
estimated  systems  life  of  the  current 
nuclear  strike  forces;  the  future  need  for 
nuclear  strike  forces;  a  strategy  for  the 
evolution  of  the  current  nuclear  force 
capability;  promising  non-nuclear  strike 
systems  with  such  capabilities  and 
consequence  that  should  be  coherently 
planned  and  directed  with  strategic 
nuclear  forces;  and  new  concepts  and 
approaches,  to  include  hypersonics,  for 
the  application  of  these  strategic  nuclear 
and  non-nuclear  forces  that  address  the 
future  strategic  environment. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L.  92-463.  as  amended  (5  U.S.C. 
App.  II].  it  has  been  determined  that  the 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  and  that,  accordingly, 
the  meeting  will  be  closed  to  the  public. 

Dated:  lune  6.  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  03-15039  Filed  6-13-03;  8:45  ami 
MLLMaCOOC  S001-0»-« 


DEPARTMENT  OF  DEFENSE 
Offic*  of  the  Sacrvtary 

Defense  Science  Board 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  Advisory  Committee 
meeting  cancellation. 

summary:  The  Defense  Science  Board 
Task  Force  on  Integrated  Fire  Support  in 
the  Battlespace  meetings  scheduled  for 
June  4-5.  2003,  and  July  9-10,  2003,  as 
announced  in  the  Federal  Register  (68 
FR  20123,  April  24,  2003),  are  hereby 
cancelled. 

Dated:  {une  3.  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  03-15038  Filed  6-13-03;  8:45  am) 
■NJJNQ  COOe  SOOI-KMI 


DEPARTMENT  OF  DEFENSE 

Office  of  tlie  Secretary 

Defense  Science  Board 
agency:  E)epartment  of  Defense. 


ACTION:  Notice  of  Advisory  Committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Enabling  Joint  Force 
Capabilities  will  tentatively  meet  in 
closed  session  on  July  1,  2003,  at  SAIC, 
4001  N.  Fairfax  Drive,  Arlington,  VA. 
This  Task  force  will  review  the  current 
state  of  assigned  responsibilities  and 
accountability  for  joint  capabilities  to 
quickly  bring  combat  forces  together 
and  focus  them  on  joint  objectives 
across  a  wide  spectrum  of  possible 
contingencies  and  will  help  identify 
unfilled  needs  and  areas  where  assigned 
responsibility  and  accountability  calls 
for  further  clarification  and/or 
organizational  arrangements. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Eiepartment  of  Defense.  At 
the  meeting,  the  Defense  Science  Board 
Task  Force  will  identify  specific 
characteristics  and  examples  of 
organizations  that  could  be  capable  of 
accepting  responsibility  and 
accountability  for  delivering  the 
capability  with  needed  responsiveness, 
and  will  recommend  further  steps  to 
strengthen  the  joint  structure  ability  to 
quickly  integrate  service-provided  force 
capabilities  into  effective  joint  forces. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  92-463,  as  amended  (5  U.S.C. 
App.  II),  it  has  been  determined  that  the 
Defense  Science  Board  Task  Force 
meeting  concerns  matters  listed  in  5  ' 
U.S.C.  552(c)(1)  and  that,  accordingly, 
the  meeting  will  be  closed  to  the  public. 

Dated:  June  6.  2003. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc.  03-15040  Filed  6-13-03;  8:45  am) 
BILUNG  CODE  5001 -OB-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  inspector  General; 
Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Office  of  the  Inspector  General, 

DoD. 

ACTION:  Notice  to  amend  and  delete 

systems  of  records. 

SUMMARY:  The  Office  of  the  Inspector 
General,  DoD,  is  deleting  two  systems  of 
records  notices  and  amending  three 
systems  of  records  notice  in  its  existing 
inventory  of  record  systems  subject  to 


the  Privacy  Act  of  1974,  (5  U.S.C.  552a), 

as  amended. 

DATES:  This  proposed  action  will  be 

effective  without  further  notice  on  July 

16,  2003  unless  comments  are  received 

which  result  in  a  contrary 

determination. 

ADDRESSES:  Send  comments  to  Office  of 
the  Inspector  General,  Department  of 
Defense,  400  Army  Navy  Drive,  Room 
201,  Arlington,  VA  22202-4704. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr." 
Darryl  R.  Aaron  at  (703)  604-9785. 
SUPPlfMENTARY  INFORMATION:  The  Office 
of  the  Inspector  General,  DoD,  systems 
of  records  notices  subject  to  the  Privacy 
Act  of  1974.  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  records 
systems  being  amended  are  set  forth 
below  followed  by  the  notices,  as 
amended,  published  in  their  entirety. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974,  (5  U.S.C.  552a), 
as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  )une  5.  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

Deletion  ^ 

CIG-02 

SYSTEM  NAME: 

Applicant  Records  (February  22, 
1993,  58  FR  10213). 

Reason:  These  records  are  being 
maintained  under  the  Office  of 
Personnel  Management  Government- 
Wide  Privacy  Act  systems  of  records 
notices.  Therefore,  the  Inspector 
General,  DoD  is  deleting  its  system  of 
records  notice. 

CIG-12 

SYSTEM  NAME: 

Drug  Free  Workplace  Records 
(February  22,  1993,  58  FR  10213). 

Reason:  These  records  are  being 
maintained  under  the  Office  of 
Personnel  Management  Government- 
Wide  Privacy  Act  systems  of  records 
notices.  Therefore,  the  Inspector 
General,  DoD  is  deleting  its  system  of 
records  notice.  * 

Amendment 

CIG-01 

SYSTEM  NAME: 

Privacy  Act  and  Freedom  of 
Information  Act  Case  Files  (April  3, 
2003,  68  FR16264). 


Changes 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
'Freedom  of  Information  and  Privacy 
Act  Office,  Office  of  Communications 
and  Congressional  Liaison,  Office  of  the 
Inspector  General  of  the  Department  of 
Defense,  400  Army  Navy  Drive, 
Arlington,  VA  22202-4704.' 


CIG-01 

SYSTEM  NAME: 

Privacy  Act  and  Freedom  of 
Information  Act  Case  Files. 

SYSTEM  LOCATION: 

Freedom  of  Information  and  Privacy 
Act  Office,  Office  of  Communications 
and  Congressional  Liaison,  Office  of  the 
Inspector  General  of  the  Department  of 
Defense,  400  Army  Navy  Drive, 
Arlington,  VA  22202-4704. 

CATEGORIES  OF  INUVIOUALS  COVERED  BY  THE 
SYSTEM: 

All  individuals  whb  submit  Freedom 
of  Information  Act  (FOIA)  and  Privacy 
Act  (PA)  requests  and  administrative 
appeals  to  the  Office  of  the  Inspector 
General  (OIG),  DoD  and  other  activities 
receiving  administrative  FOIA  and 
Privacy  Act  support  from  the  OIG; 
individuals  whose  FOIA  and  Privacy 
Act  requests  and/or  records  have  been 
referred  by  other  Federal  agencies  to  the 
OIG  for  release  to  the  requester; 
attorneys  representing  individuals 
submitting  such  requests  and  appeals, 
individuals  who  are  the  subjects  of  such 
requests  and  appeals,  and/or  the  OIG 
personnel  assigned  to  handle  such 
requests  and  appeals. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  created  or  compiled  in 
response  to  FOIA  and  Privacy  Act 
requests  and  administrative  appeals, 
i.e.,  original  requests  and  administrative 
appeals;  responses  to  such  requests  and 
administrative  appeals;  all  related 
memoranda,  correspondence,  notes,  and 
other  related  or  supporting 
documentation;  and  copies  of  requested 
records  and  records  under 
administrative  appeal. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  5  U.S.C.  552a,  as  amended; 
DoD  5400.11-R,  Department  of  Defense 
Privacy  Program;  5  U.S.C.  552,  The 
Freedom  of  Information  Act,  as 
amended:  and  DoD  5400. 7-R,  DoD 
Freedom  of  Information  Act  Program. 


PURP0SE(S): 

.   Information  is  being  collected  and 
maintained  for  the  purpose  of 
processing  FOIA  and  Privacy  Act 
requests  and  administrative  appeals;  for 
participating  in  litigation  regarding 
agency  action  on  such  requests  and 
appeals;4or  amendment  to  records  made 
under  the  Privacy  Act  and  to  document 
OIG  actions  in  response  to  these 
requests;  and  for  assisting  the  Office  of 
the  Inspector  General,  DoD  in  carrying 
out  any  other  responsibilities  under  the 
FOL\. 

Also,  information  may  be  provided  to 
the  appropriate  6lG  element  when 
further  action  is  needed  to  verify 
assertions  of  the  requester  or  to  obtain 
permission  to  release  information 
obtained  from  sources. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses:  In 
addition  to  those  disclosures  generally 
permitted  under  5  U.S.C.  552a(b)  of  the 
Privacy  Act,  these  records  or 
information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

biformation  from  this  system  may  be 
provided  to  other  Federal  agencies  and 
state  and  local  agencies  when  it  is 
necessary  to  coordinate  responses  or 
denials. 

.  The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  OIG's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders  and  on 
electronic  storage  media. . 

retrievabiltty: 

Retrieved  by  individual's  name, 
subject  matter,  date  of  document,  and 
request  number. 

safeguards: 

Records  are  stored  in  locked  seciuity 
containers  accessible  only  to  authorized 
personnel. 

RETENTION  AND  DISPOSAL: 

FOIA  and  Privacy  Act  paper  records 
that  are  granted  in  full  are  destroyed  2 
years  after  the  date  of  reply.  Paper 
records  that  are  denied  in  whole  or  part, 
no  records  responses,  responses  to 
requesters  who  do  not  adequately 
describe  records  being  sought,  do  not 
state  a  willingness  to  pay  fees,  and 
records  which  are  appealed  or  litigated, 
are  destroyed  6  years  after  final  FOIA 
action  and  5  years  after  final  Privacy  Act 


action,  or  three  years  after  final 
adjudication  by  courts,  whichever  is 
later.  Electronic  records  are  deleted 
within  180  or  when  no  longer  needed  to 
support  office  business  needs. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Freedom  of  Information  Act 
and  Privacy  Act  Office,  Office  of 
Communications  and  Congressional 
Liaison,  Office  of  the  Inspector  General, 
DoD,  400  Army  Navy  Drive,  Arlington, 
VA  22202^704. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Chief, 
Freedom  of  Information  Act  and  Privacy 
Act  Office,  Office  of  Communications 
and  Congressional  Liaison,  Office  of  the 
Inspector  General,  DoD,  400  Army  Navy 
Drive,  Arlington,  VA  22202-4704. 

Please  include  full  information 
regarding  the  previous  request  such  as 
date,  subject  matter,  and  if  available, 
copies  of  the  previous  OIG  reply. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Chief,  Freedom  of 
Information  Act  and  Privacy  Act  Office, 
Office  of  Communications  and 
Congressional  Liaison,  Office  of  the 
Inspector  General,  DoD,  400  Army  Nav)' 
Drive,  Arlington,  VA  22202-4704. 
Please  include  full  information 
regarding  the  previous  request  such  as 
date,  subject  matter,  and  if  available, 
copies  of  the  previous  OIG  reply. 

CONTESTING  RECORD  PROCEDURES: 

The  OIG's  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  32  CFR  part  312  or  may 
be  obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individuals  on  whom 
records  are  maintained  and  official 
records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

During  the  course  of  a  FOIA  and 
Privacy  Act  action,  exempt  materials 
from  other  systems  of  records  may  in 
turn  become  part  of  the  case  records  in 
this  system.  "To  the  extent  that  copies  of 
exempt  records  from  those  'other" 
systems  of  records  are  entered  into  this 
FOIA  or  Privacy  Act  case  record.  Office 
of  the  Inspector  General  hereby  claims 
the  same  exemptions  for  the  records 
from  those  'other"  systems  that  are 
entered  into  this  system,  as  claimed  for 
the  original  primary  systems  of  records 
which  they  are  a  part. 
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An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)(1),  (2), 
and  (3),  (c)  and  (e)  and  published  in  32 
CFR  part  312.  For  additional 
information  contact  the  system  manager. 

CKa-13 

SYSTEM  NAME: 

Travel  and  Transportation,  System 
(February  22.  58  FR  10213). 


Changes: 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with  'Chief, 
Travel  Branch.  Administrative  Services 
Division,  Office  of  the  Inspector  General 
of  the  Department  of  Defense,  400  Army 
Navy  Drive.  Arlington.  VA  22202^704.' 


PUflPOSE(S): 

Delete  '(including  Blanket  Travel 
Orders)'. 


RETErmON  AND  OtSPOSAL! 

Delete  entry  and  replace  with 
'Records  are  maintained  in  a  active 
status  for  the  current  fiscal  year. 
Records  are  destroyed  after  six  years 
after  the  period  of  the  account.' 

SYSTEM  MANAGER(S)  AND  AOORESS: 

Delete  entry  and  replace  with  'Chief, 
Travel  Branch,  Administrative  Services 
Division.  Office  of  the  Inspector  General 
of  the  Department  of  Defense.  400  Army 
Navy  Drive.  Arlington,  VA  22202-4704.' 


CIG-13 

SYSTEM  NAME: 

Travel  and  Transportation  System. 

SYSTEM  location: 

Chief,  Travel  Branch.  Administrative 
Services  Division,  Office  of  the 
Inspector  General  of  the  Department  of 
Defense,  400  Army  Navy  Drive, 
Arlington,  VA  22202-4704. 

CATEGORIES  Of  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

All  current  and  former  Office  of  the 
Inspector  General  employees  who 
participate  or  who  are  eligible  to 
participate  in  OIG  Temporary  Duty 
(TDY)  and  Permanent  Clhange  of  Station 
(PCS)  Travel. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  consist  of  name.  Social 
Security  Number,  title,  grade  and  series/ 
rank  of  employee,  and  travel  order 
number. 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301.  Departmental 
Regulations;  5  U.S.C.  Chapter  57. 
Travel,  Transportation,  and  Subsistence; 
DoD  Directive  4500.9-R,  Defense 
Transportation  Regulation,  Parts  1-VI  of 
the  Joint  Federal  Travel  Regulation 
Volume  I  and  the  Joint  Travel  ^ 
Regulation,  Volume  II;  DoD  Directive 
5106.1,  Inspector  General  of  the 
Department  of  Defense  (IG.  DOD);  DoD 
Instruction  4500.42.  DoD  Passenger 
Transportation  Reservation  and 
Ticketing  Services;  OIG  Instruction 
5400.42.  IG  Travel  and  Transportation 
Program;  OIG  Manual  4500.42.  OIG 
Travel  Manual;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

Information  in  this  system  will  be 
used  to  issue  travel  orders  for  TDY  and 
PCS  travel;  to  track  travel  performed  in 
accordance  with  budgetary 
requirements;  and  to  track  travel 
vouchers  submitted  for  reimbursement 
of  travel;  and  to  alert  authorities  to  any 
discrepancies  in  travel  performed  by 
OIG  employees. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
speciflcally  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  OIG's . 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POLICIES,  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING  AND  DtSPOSifM*  OF 
RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  are  stored  in  an 
automated  file  server  and  automated 
records  on  computer  disks. 

retrievabiuty: 

Records  are  retrieved  by  name.  Social 
Security  Number  or  travel  order 
number. 

SAFEGUARDS: 

The  system  is  accessible  only  by      » 
authorized  personnel  on  a  need-to-know 
basis.  Access  to  the  automated  fde 
server  is  by  assigned  password 
restricted  to  only  those  individuals 
requiring  access  to  the  system  module 
in  connection  with  their  official  duties. 
Access  to  the  area  is  through  a  cipher 
locked  room  with  the  code  provided 
only  on  a  need-to-know  basis.  Computer 
disks  and  paper  records  are  stored  in 
locked  file  cabinets  residing  in  a 


monitored  area  which  is  locked  after 
normal  business  hours.  '  - 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  an  active 
status  for  the  current  fiscal  year. 
Records  are  destroyed  after  six  years      « 
after  the  period  of  the  account. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Chief.  Travel  Branch,  Administrative 
Services  Division,  Office  of  the 
Inspector  General  of  the  Department  of 
Defense.  400  Army  Nav}'  Drive, 
Arlington,  VA  22202-4704. 

NOTIFICATION  PfNKEOURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Chief, 
Freedom  of  Information  Act/Privacy  Act 
Office,  400  Army  Navy  Drive.  Arlington. 
VA  22202-4704. 

The  request  should  contain  their  full 
name.  Social  Security  Number,  current 
home  address  and  telephone  number, 
and  if  authorizing  someone  to  represent 
them,  a  statement  to  that  effect. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  requests  to  the  Chief,  Freedom 
of  Information  Act/Privacy  Act  Office, 
400  Army  Navy  Drive,  Arlington,  VA 
22202-4704. 

The  request  should  contain  the  full 
name  of  the  individual,  non-duty 
mailing  address  and  daytime  telephone 
number,  and  if  authorizing  someone  to 
represent  them,  a  statement  to  that 
effect. 

CONTESTING  RECORD  PROCEDURES: 

The  OIG's  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  32  CFR  part  312  or  may 
be  obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Data  is  obtained  directly  from  the 
individual  on  Inspector  General  Form 
7750.50—4,  Request  for  Temporary  Duty 
Travel  Form;  Request  for  Permanent 
change  of  Station  Form;  and  computer 
tape  of  the  OIG  Personnel  Listing. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
CIG-17 
SYSTEM  NAME: 

Voluntary  Leave  Transfer  Program 
Records  (December  1,  1998.  63  FR 
66128). 

Changes 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with  'Human 
Resources  Directorate.  Office  of  the 
Inspector  General  of  the  Depeirtment  of 
Defense,  400  Army  Navy  Drive, 
Arlington,  VA  22202-4704.' 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with  'Leave 
recipient  records  contain  the 
individual's  name,  organization,  office 
telephone  number.  Social  Security 
Number,  position  tide,  grade,  pay  level, 
leave  balances,  number  of  hours 
requested,  brief  description  of  the 
medical  or  personal  hardship  which 
qualifies  the  individual  for  inclusion  in 
the  program,  and  the  status  of  that 
hardship.' 

The  file  may  also  contain  medical  or 
physician  certifications  and  agency 
approvals  or  denials. 

Donor  records  include  the 
individual's  name,  organization,  office 
telephone  number,  Social  Security 
Number,  position  title,  grade  and  pay 
level,  leave  balances,  number  of  hours 
donated,  the  name  of  the  designated 
recipient. 


PURPOSE(s): 

Delete  first  sentence  and  replace  with 
'The  file  is  used  in  managing  the  Office 
of  the  Inspector  General,  Department  of 
Defense.  Voluntary  Leave  Transfer 
Program.' 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Director,  Human  Resources  Directorate, 
Office  of  the  Inspector  General  of  the 
Department  of  Defense,  400  Army  Navy 
Drive.  Arlington.  VA  22202-4704.' 


CIG-17 

SYSTEM  NAME: 

Voluntary  Leave  Transfer  Program 
Records. 

SYSTEM  location: 

Human  Resources  Directorate,  Office 
of  the  Inspector  General  of  the  ^ 
Department  of  Defense.  400  Army  Navy 
Drive.  Arlington.  VA  22202-4704. 

categories  of  individuals  covered  by  THE 
SYSTEM: 

Individuals  who  have  volunteered  to 
participate  in  the  leave  transfer  program 
as  either  a  donor  or  a  recipient. 

categories  of  records  in  the  SYSTEM: 

Leave  recipient  records  contain  the 
individual's  name,  organization,  office 
telephone  number.  Social  Security 
Number,  position  title,  grade,  pay  level. 


leave  balances,  number  of  hours 
requested,  brief  description  of  the 
medical  or  personal  hardship  which 
qualifies  the  individual  for  inclusion  in 
the  program,  and  the  status  of  that 
hardship. 

The  file  may  also  contain  medical  or 
physician  certifications  and  agency 
approvals  or  denials. 

Donor  records  include  the 
individual's  name,  organization,  office 
telephone  number,  Social  Security 
Number,  position  title,  grade,  and  pay 
level,  leave  balances,  number  of  hours 
donated  and  the  name  of  the  designated 
recipient.  - 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  6331  et  seq..  Leave;  5  CFR 
part  630.  Absence  and  Leave;  IG 
Instruction  1424.630.  Leave 
Administration  Policy  and  Procediu-es; 
and  E.O.  9397  (SSN). 

PURPOSE(S): 

The  file  is  used  in  managing  the 
Office  of  the  Inspector  General, 
Department  of  Defense,  Voluntary  Leave 
Transfer  Program.  The  recipient's  name, 
position  data,  organization,  and  a  brief 
hardship  description  are  published 
internally  for  passive  solicitation 
purposes.  The  Social  Security  Number 
is  sought  to  effectuate  the  transfer  of 
leave  from  the  donor's  account  to  the 
recipient's  account. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  including  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  U^S: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552(a)(b)(3)  as  follows: 

To  the  Department  of  Labor  in 
connection  with  a  claim  filed  by  an 
employee  for  compensation  due  to  a  job- 
connscted  injury  or  illness;  where  leave 
donor  and  leave  recipient  are  employed 
by  different  Federal  agencies,  to  the 
personnel  and  pay  offices  of  the  Federal 
agency  involved  to  effectuate  the  leave 
transfer. 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  OIG's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
disposing  of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  paper  and 
computerized  form. 


RETRIEVABIUTY: 

Records  are  retrieved  by  name  or 
Social  Security  Number. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  records  or  by  persons  responsible  for 
servicing  the  record  system  in 
performance  of  their  official  duties. 
Records  are  stored  in  locked  cabinets  or 
rooms  and  are  controlled  by  persoimel 
screening  and  computer  software. 

RETENTION  AND-DISPOSAL: 

Records  are  destroyed  one  year  after 
the  end  of  the  year  in  which  the  file  is^ 
closed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Human  Resources  .^ 
Directorate.  Office  of  the  Inspector 
General  of  the  Department  of  Defense. 
400  Army  Navy  Drive.  Arlington,  VA 
22202-4704. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Chief, 
Freedom  of  Information  Act/Privacy  Act 
Office,  400  Array  Navy  Drive,  Arlington. 
VA  22202^704. 

Individual  should  provide  full  name 
and  Social  Security  Number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquires  to  the  Privacy  Act 
Officer  at  the  address  above. 

Individual  should  provide  full  name 
and  Social  Security  Number. 

CONTESTING  RECORD  PROCEDURES:     ' 

The  OIG's  rules  for  accessing  records, 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  32  CFR  part  312  and 
may  be  obtained  from  the  system 
manageY. 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  primarily  by 
the  record  subject;  however,  some  data 
may  be  obtained  from  personnel  and 
leave  records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
CIG  18 

SYSTEM  NAME: 

Grievance  Records  (February  16, 
1999.  64  FR  7632). 

Changes 
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SYSTEM  LOCATION: 

Records  are  maintained  in  the  Human 
Resources  Directorate,  Office  of  the 
Inspector  General  of  the  Department  of 
Defense,  400  Armv  Navy  Drive, 
Arlington,  VA  22202-4704. 

SYSTEM  MANAGER<S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Director,  Human  Resources  Directorate, 
Office  of  the  Inspector  General  of  the 
Department  of  Defen.se.  400  Army  Navy 
Drive.  Arlington,  VA  22202-4704.' 


CIG  18 

SYSTEM  NAME: 

Grievance  Records  (February  16, 
1999,  64  FR  7632). 

SYSTEM  location:' 

Records  are  maintained  by  the 
personnel  office  of  the  Office  of  the 
Inspector  General.  DoD,  Personnel  and 
Security  Directorate.  Employee 
Relations  Division,  400  Army  Navy 
Drive,  Suite  .512,  Arlington,  VA  22202- 
2884 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  or  former  Inspector  General, 
Department  of  Defense  employees  who 
have  submitted  grievances  in 
accordance  with  5  CFR  Part  771,  DoD 
Directive  1400.25-M  Subchapter  771 
and  DoD  Inspector  General  Instruction 
1400.5. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  case  files  contain  all  documents 
related  to  grievances  including  reports 
of  interviews  and  hearings,  examiner's 
findings  and  recommendations,  copy  of 
the  original  and  final  decision,  and 
related  correspondence  and  exhibits. 

AUTHORfFY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  2302,  Prohibited  personnel 
practices;  5  U.S.C.  7121,  Grievance 
procedures;  5  CFR  part  771;  DoD 
1400.25-M.  Subchapter  771, 
Administrative  Grievance  System;  DoD 
Inspector  General  In.struction  1400.5; 
and  E.O.  9397  (SSN). 

PURPOSE(S): 

The  information  will  be  used  by  the 
Inspector  General,  Department  of 
Defense  to  control  and  process 
grievances;  to  investigate  the 
allegations;  conduct  interviews;  and 
render  the  final  decision. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 


552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552(a)(b){3)  as  follows: 

To  disclose  information  to  any  source 
from  which  additional  information  is 
requested  in  the  course  of  processing  a 
grievance,  to  the  e.xtent  necessary  to 
identify  the  individual,  inform  the 
source  of  the  purpose(s)  of  the  request, 
and  identify  the  type  of  information 
requested. 

To  disclose  in  response  to  a  request 
for  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 

To  provide  information  to  officials  of 
labor  organization  reorganized  under 
the  Civil  Service  Reform  Act  when 
relevant  and  necessary  to  their  duties, 
exclusive  representation  concerning 
personnel  policies,  practices,  and  matter 
affecting  work  conditions. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  paper  form. 

retrievability: 

Records  are  retrieved  by  names  of  the 
individuals  on  whom  the  records  are 
maintained. 

SAFEGUARDS: 

Records  are  maintained  in  locked 
metal  file  cabinets,  to  which  only  OIG, 
DoD  authorized  personnel  have  access. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  four  years  after 
the  case  is  closed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Human  Resources 
Directorate,  Office  of  the  Inspector 
General  of  the  Department  of  Defense, 
400  Army  Navy  Drive,  Arlington,  VA 
22202-4704. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Chief, 
Freedom  of  Information  Act/Privacy  Act 
Office,  400  Army  Navy  Drive,  Arlington, 
VA  22202-4704. 

Written  requests  for  information 
should  include  the  full  name. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquires  to  the  Privacy  Act 
Officer,  Freedom  of  Information  Act/ 


Privacy  Act  Office,  400  Army  Navy 
Drive,  Arlington,  VA  22202-4704. 
Written  requests  for  information 
should  include  the  full  name. 

CONTESTING  RECORD  PROCEDURES: 

The  OIG's  rules  for  accessing  records, 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  32  CFR  part  312  and 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  by  the 
individual  on  whom  the  record  is 
maintained;  by  testimony  of  witnesses; 
by  Agency  officials;  or  from  related 
correspondence  from  organizations  tir 
persons. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
|FR  Doc.  03-15045  Filed  6-1.1-03:  8:45  am] 

BILLING  CODE  5001 -OS-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Revised  Non<Foreign  Overseas  Per 
Diem  Rates 

AGENCY:  DoD,  Per  Diem,  Travel  and 
Transportation  Allowance  Committee. 
ACTION:  Notice  of  revised  non-foreign 
overseas  per  diem  rates. 


SUMMARY:  The  Per  Diem,  Travel  and 
Transportation  Allowance  Committee  is 
publishing  Civilian  Personnel  Per  Diem 
Bulletin  Number  231.  This  bulletin  lists 
revisions  in  the  per  diem  rates 
prescribed  for  U.S.  Government 
employees  for  official  travel  in  Alaska, 
Hawaii,  Puerto  Rico,  the  Northern 
Mariana  Islands  and  Possessions  of  the 
United  States.  AEA  changes  announced 
in  Bulletin  Number  194  remain  in  effect. 
Bulletin  Number  231  is  being  published 
in  the  Federal  Register  to  assure  that 
travelers  are  paid  per  diem  at  the  most 
current  rates. 

EFFECTIVE  DATE:  June  1,  2003. 
SUPPLEMENTARY  INFORMATION:  This 

document  gives  notice  of  revisions  in 
pier  diem  rates  prescribed  by  the  Per 
Diem  Travel  and  Transportation 
Allowance  Committee  for  non-foreign 
areas  outside  the  continental  United 
States.  It  supersedes  Civilian  Personnel 
Per  Diem  Bulletin  Number  230. 
Distribution  of  Civilian  Personnel  Per 
Diem  Bulletins  by  mail  was 
discontinued.  Per  Diem  Bulletins 
published  periodically  in  the  Federal 
Register  now  constitute  the  only 
notification  of  revisions  in  per  diem  to  . 


agencies  and  establishments  outside  the      rates,  please  contact  your  local  travel 
Department  of  Defense.  For  more  office.  The  text  of  the  Bulletin  follows: 

information  or  questions  about  per  diem 


Dated:  June  3.  2003. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
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Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  Government  civilian  employees. 
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LOCALITY 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

(C) 

• 

THE  ONLY  CHANGES  IN  CIVILIAN  BULLETIN  231  ARE  REVISED  RATES  FOR  ISLE  OF 
HAWAII:  OTHER;  ISLE  OF  HAWAII:  HILO;  KURE,  HAWAII  IS  NO  LONGER  LISTED  AND  A 
CHANGE  TO  THE  SEASONAL  DATES  FOR  SEWARD  AND  SITKA-MT.  EDGECOMB,  ALASKA. 


ALASKA 

ANCHORAGE  [INCL  NAV  RES] 

05/01  -  09/15 

170 

66 

236 

04/01/2003 

09/16  -  04/30 

85 

66 

151 

04/01/2003 

BARROW 

159 

95 

254 

05/01/2002 

BETHEL 

129 

66 

195 

05/01/2002 

CLEAR  AB                 t 

80 

55 

135 

09/01/2001 

COLD  BAY 

90 

73 

163 

05/01/2002 

COLDFOOT 

135 

71 

206 

10/01/1999 

COPPER  CENTER 

99 

63 

162 

05/01/2002 

CORDOVA 

90 

•   48 

138 

04/01/2003 

CRAIG 

100 

53 

153 

04/01/2003 

DEADHORSE 

95 

67 

162 

05/01/2002 

DELTA  JUNCTION 

'79 

60 

139 

04/01/2003 

DENALI  NATIONAL  PARK 

06/01  -  08/31 

115 

41 

156 

04/01/2003 

09/01  -  05/31 

80 

38 

118 

04/01/2003 

DILLINGHAM 

95 

69 

•  164 

05/01/2002 

DUTCH  HARBOR- UNALASKA 

120 

a6 

206 

04/01/2003 

EARECKSON  AIR  STATION 

80 

55 

135 

09/01/2001 

EIELSON  AFB 

05/01  -  09/15 

149 

83 

232 

04/01/2003 

09/16  -  04/30 

75 

76 

151 

04/01/2003 

ELMENDORF  AFB 

05/01  -  09/15 

170 

66 

236 

04/01/2003 

09/16  -  04/30 

85 

66 

151 

04/01/2003 

FAIRBANKS 

05/01  -  09/15 

149 

83 

232 

04/01/2003 

09/16  -  04/30 

75 

76 

151  • 

04/01/2003 

FOOTLOOSE 

175 

18 

193 

06/01/2002 

FT.  GREELY 

79 

60 

139 

04/01/2003 

FT.  RICHARDSON 

05/01  -  09/15 

170 

66 

236 

04/01/2003 

09/16  -  04/30 

85 

66 

151 

04/01/2003 

FT.  WAINWRIGHT 

05/01  -  09/15 

149 

83 

232 

04/01/2003 

09/16  -  04/30 

75 

76 

151 

04/01/2003 

GLENNALLEN 

I   ' 

05/01  -  09/30 

137 

61 

198 

09/01/2001 

10/01  -  04/30 

89 

56 

145 

09/01/2001 

HEALY 

06/01  -  08/31 

115 

41 

156 

04/01/2003 

09/01  -  05/31 

80 

38 

118 

04/01/2003 

HOMER 

05/15  -  09/15 

109 

72 

181 

04/01/2003 

09/16  -  05/14 

76 

68 

.  144 

04/01/2003 

Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  Government  civilian  employees. 


LOCALITY 


/ 


JUNEAU 
KAKTOVIK 
KAVIK  CAMP 
KENAI-SOLDOTNA 

04/01  -  10/31 
11/01  -  03/31 
KENNICOTT 
KETCHIKAN 
05/01  - 
10/01  - 
KING  SALMON 
05/01  - 
10/02  - 
KLAWOCK 
KODIAK 
KOTZEBUE 

05/01  - 
09/01  - 
KULIS  AGS 
05/01  - 
09/16  - 
MCCARTHY 
METLAKATLA 
05/30  - 
10/02  - 
MURPHY  DOME 
05/01  - 
09/16  -  04/30 
NOME 
NUIQSUT 
POINT  HOPE 
POINT  LAY 
PORT  ALSWORTH 
PRUDHOE  BAY 
SEWARD 

05/01  -  09/30 
10/01  -  04/30 
SITKA-MT. 
05/01 
10/01 
SKAGWAY 
05/01 
10/01 
SPRUCE  CAPE 
ST.  GEORGE 
TALKEETNA 
TANANA 
TOGIAK 
TOK 

05/01  -  09/30 


09/30 
04/30 

10/01 
04/30 


08/31 
04/30 

09/15 
04/30 


10/01 
05/29 

09/15 


EDGECUMBE 
09/30 
04/30 

09/30 
04/30 


MAXIMUM 

MAXIMUM 

• 

LODGING 

M&IE 

PER  DIEM  . 

EFFECTIVE 

AMOUNT 

RATE 

RATE 

DATE 

lA)         + 

(B) 

(C) 

99 

75 

174 

04/01/2003 

165 

86 

251 

05/01/2002 

150 

69 

219 

05/01/2002 

110 

83 

193 

04/01/2003 

69 

75 

144 

04/01/2003 

179 

81 

260 

04/01/2003 

110  . 

82 

192 

04/01/2003 

89 

80 

169 

04/01/2003 

225 

91 

316 

05/01/2002 

125  = 

81 

206 

05/01/2002 

100 

53 

153 

04/01/2003 

90 

83 

173 

04/01/2003 

141 

91 

232 

04/01/2003 

125 

89 

214 

04/01/2003 

170  ^ 

66 

'   236 

04/01/2003 

85 

66 

151 

04/01/2003 

179 

81 

260 

04/01/2003 

98 

48 

146 

05/01/2002 

78 

47 

125 

,05/01/2002 

149 

83 

232 

04/01/2003 

75 

76 

151 

04/01/2003 

115 

91 

206 

04/01/2003 

180 

53 

233 

05/01/2002 

130 

70 

200 

03/Q1/1999 

105 

67 

172 

03/01/1999 

135 

88 

223 

05/01/2002 

95 

67 

162 

05/01/2002- 

189 

67 

256 

06/01/2003 

79 

56 

135 

06/01/2003 

110 

81 

191 

06/01/2003 

99 

80 

179 

06/01/2003 

110 

82 

192 

04/01/2003 

89 

80 

169 

04/01/2003 

,  90 

63 

173- 

04/01/2003 

105 

55 

160 

05/01/2003 

100 

89 

189 

07/01/2002 

115 

91 

206 

04/01/2003 

100  • 

39 

139 

07/01/2002 

81 

76 

157 

04/01/2003 
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Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  Government  civilian  employees. 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A 

)      + 

(B) 

(C) 

10/01  -  04/30 

60 

74 

134 

04/01/2003 

UMIAT 

150 

98 

248 

04/01/2003 

UNALAKLEET 

79 

80 

159 

04/01/2003 

VALDEZ 

0 

05/01  -  10/01 

139 

91 

230 

04/01/2003 

10/02  -  04/30 

79 

86 

165 

04/01/2003 

WAINWRIGHT 

120 

83 

203 

05/01/2002 

WASILLA 

99 

68 

167 

04/01/2003 

WRANGELL 

* 

» 

05/01  -  09/30 

110 

82 

192 

04/01/2003 

10/01  -  04/30 

89 

80 

169 

04/01/2003 

YAKUTAT 

110 

68 

178 

03/01/1999 

[OTHER] 

80 

•55 

135 

09/01/2001 

AMERICAN  SAMOA 

' 

AMERICAN  SAMOA 

85 

67 

152 

03/01/2000 

GUAM 

GUAM  (INCL  ALL  MIL  INSTAL) 

135 

76 

211 

09/01/2002 

HAWAII 

CAMP  H  M  SMITH 

112 

82 

194 

05/01/2003 

EASTPAC  NAVAL  COMP  TELE  AREA 

112 

82 

194 

05/01/2003 

FT.  DERUSSEY 

112 

82 

194 

05/01/2003 

FT.  SHAFTER 

112 

82 

194 

05/01/2003 

HICKAM  AFB 

112 

82 

194 

05/01/2003 

HONOLULU  (INCL  NAV  &  MC  RES  ( 

:tr) 

112 

82 

194 

05/01/2003 

ISLE  OF  HAWAII:  HILO 

100 

80 

180 

06/01/2003 

ISLE  OF  HAWAII:  OTHER 

150 

79 

229 

06/01/2003 

ISLE  OF  KAUAI 

158 

88 

246 

05/01/2003 

ISLE  OF  MAUI 

159 

89 

248 

06/01/2002 

ISLE  OF  OAHU 

112 

82 

194 

05/01/2003 

KEKAHA  PACIFIC  MISSILE  RANGE 

FAC 

158 

88 

246 

05/01/2003 

KILAUEA  MILITARY  CAMP 

100 

80 

180 

06/01/2003 

LANAI 

395  , 

138 

533 

05/01/2003 

LUALUALEI  NAVAL  MAGAZINE 

112 

82 

194 

05/01/2003 

MCE  HAWAII 

112 

82 

194 

05/01/2003 

MOLOKAI 

101 

98 

199 

05/01/2003 

NAS  BARBERS  POINT 

112  . 

82 

194 

05/01/2003 

PEARL  HARBOR  [INCL  ALL  MILITARY] 

112 

82 

194 

05/01/2003 

SCHOFIELD  BARRACKS 

112 

82 

194 

05/01/2003 

WHEELER  ARMY  AIRFIELD 

112 

82 

194 

05/01/2003 

[OTHER] 

72 

61 

133 

01/01/2000 

JOHNSTON  ATOLL  • 

JOHNSTON  ATOLL 

0 

14 

14 

05/01/2002 

MIDWAY  ISLANDS 

MIDWAY  ISLANDS  [INCL  ALL  MILITAR 

150 

47 

197 

02/01/2000 

NORTHERN  MARIANA  ISLANDS 

ROTA 

149- 

72 

221 

10/01/2002 

SAIPAN 

150 

88 

238 

10/01/2002 

TINIAN 

85 

71 

156 

10/01/2002 

[OTHER] 

55 

72 

127 

04/01/2000 

PUERTO  RICO 

. 
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Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  Government  civilian  employees.. 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY          .,  . 

.  AMOUNT 

RATE 

RATE 

'  DATE 

'(A)    + 

(B)  .  = 

(C) 

BAYAMON 

04/11 
12/24 

CAROLINA 
04/11 
12/24 


12/23 
04/10 


12/23 
04/10 

FAJARDO  [INCL  CEIBA  &  LUQUILLO] 
FT.  BUCHANAN  [INCL  GSA  SVC  CTR, 

04/11  -  12/23 

12/24  -  04/10 
HUMACAO 
LUIS  MUNOZ  MARIN  lAP  AGS 

04/11  -  12/23  ' 

12/24  -  04/10 


V  STA 

ALL  MILITARY] 


MAYAGUEZ 

PONCE 

ROOSEVELT  RDS  &  NA 

SABANA  SECA 

[INCL  . 

04/11  - 

12/23 

12/24  - 

04/10 

SAN 

JUAN.  &  1 

NAV  RES 

04/11  - 

12/23 

12/24  - 

04/10 

[OTHER] 

VIRGIN 

ISLANDS 

(U.S.) 

ST. 

CROIX 

04/15  - 

12/14 

12/15  - 

04/14 

ST. 

JOHN 

04/15  - 

12/14 

12/15  - 

04/14 

ST. 

THOMAS 

04/15  - 

12/14 

12/15  - 

04/14 

WAKE  ISLAND 

WAKE  ISLAND 

STA 


155 
195 

155 

195 

82 

155 

195 

82 

155 

195 

85 

96 

.82 

155 
195 

155 

195 

62 


93 

129 

219 
382 

163 
288 

6b 


71 
75 

71 
75 
54 

71 

75 
54 

71 
75 
59 
69 
54 

71 
75 

71 
75 

57 


72 
.76 

84 
100 

73 
86 

32 


226 

270 

226 
270 
136 

226 
270 
136 

226 
270 
144 
165 
136 

226 
270 

226 
270 
119 


165 
205 

303 
482 

236 
374 

92 


01/01/2000 
01/01/2000 

01/01/2000 
01/01/2000 
01/01/2000 

01/01/2000 
01/01/2000 
01/01/2000 

01/01/2000 
01/01/2000 
01/01/2000 
01/01/2000 
01/01/2000 

01/01/2000 
01/01/2000 

01/01/2000 
01/01/2000 
01/01/2000 


01/01/2000 
01/01/2000 

01/01/2000 
01/01/2000 

01/01/2000 
01/01/2000 

09/01/1998 
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|FR  Doc.  03-15042  Filed  6-13-03;  8:45  ami 
BILLING  CODE  SOOI-OS-C 

t 

DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Air  Force 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice  to  Amend  Systems  of 

Records. 

summary:  The  Department  of  the  Air 
Force  is  amending  six  systems  of 
records  notices  in  its  existing  inventory 
of  record  systems  subject  to  the  Privacy 
Act  of  1974.  (5  U.S.C.  552a).  as 
amended. 

The  amendments  are  required  to  alert 
the  users  of  these  systems  of  records  of 
the  additional  requirements  of  the 
Health  Insurance  Portability  and 
Accountability  Act  (HIPAA)  of  1996,  as 
implemented  by  DoD  6025. 18-R.  DoD 
Health  Information  Privacy  Regulation. 
Language  being  added  under  the 
■Routine  Use'  category  is  as  follows: 

Note:  This  system  of  records  contains 
individually  iddnlifirtble  hoalth  information. 
The  DoD  Health  Information  Privac:y 
Regulation  (DoD  »)02.5.1.S-K)  issued  pursuant 
,to  the  Health  Insurance  Portability  and 
Accountability  Act  of  KKHi.  applies  to  most 
such  health  informaliim.  DoD  002.5. 18-K  may 
place  additional  procedural  rHfjuirements  on 
the  uses  and  disclosures  of  suc;h  information 
beyond  those  found  in  the  Privacy  AcA  of 
1974  or  mentioned  in  this  system  of  records 
notice. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on  July 
16,  2003  unless  comments  are  received 
which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  Air 
Force  Privacy  Act  Manager,  Office  of  the 
Chief  Information  Officer.  AF-CIO/P. 
1155  Air  Force  Pentagon.  Washington, 
DC  20330-1155. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Anne  Rollins  at  (703)  601-4043. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  speciFic  changes  to  the  records 
systems  being  amended  are  set  forth 
below  followed  by  the  notices,  as 
amended,  published  in  their  entirety. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974,  {5  U.S.C.  552a). 


as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  [une  5.  2003. 
Patricia  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

F044  AF  SG  J  i 

SYSTEM  NAME: 

Air  Force  Blood  Program  (June  11, 
1997,62  FR  31793). 

Changes 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  to  end  of  entry  'Note:  This 
system  of  records  contains  individually 
identifiable  health  information.  The 
DoD  Health  Information  Privacy 
Regulation  (DoD  6025. 18-R)  issued 
pursuant  to  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996,  applies  to  most  such  health 
information.  DoD  6025. 18-R  may  place 
additional  procedural  requirements  on 
the  uses  and  disclosures  of  such 
information  beyond  those  found  in  the 
Privacy  Act  of  1974  or  mentioned  in  this 
system  of  records  notice.' 


F044  AF  SG  J 
SYSTEM  NAME: 

Air  Force  Blood  Program. 

SYSTEM  LOCATION: 

Air  Force  hospitals,  medical  centers 
and  clinics.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices. 

CATECORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Active  duty  and  retired  military 
personnel,  dependents  of  military 
personnel,  government  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Emergency  blood  donor  list,  donor 
record  cards,  and  a  roster/list  by  blood 
type  and  Rh  factor. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

42  U.S.C.  262.  Regulation  of  biological 
products,  as  implemented  by  Air  Force 
Instruction  44-105.  The  Air  Force  Blood 
Program. 

PURPOSE(S): 

Used  by  Air  Force  medical  centers, 
hospitals  and  clinics  to  control, 
coordinate  and  process  request  for  blood 
donors. 


ROUTINE  USES  OF  RECORDS  MAMTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  'Blanket  Routine  Uses' 
published  at  the  beginning  of  the  Air 
Force's  compilation  of  systems  of 
records  notices  apply  to  this  system. 

Note:  This  system  of  records  contains 
individually  identifiable  health  information. 
The  DoD  Health  Information  Privacy 
Regulation  (DoD  6025. 18-R)  issued  pursuant 
to  the  Health  Insurance  Portability  and 
Accountability  Act  of  1996.  applies  to  most 
such  health  information.  DoD  6025. 18-R  may 
place  additional  procedural  requirements  on 
the  uses  and  disclosures  of  such  information 
beyond  these  found  in  the  Privacy  Act  of 
1974  or  mentioned  in  this  system  of  records 
notice. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  tn  file  folders  and  in  card 
files. 

RETRIEVABILrTY: 

Retrieved  by  name.  Rosters/lists  are 
filed  chronologically. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties,  and  by  commanders  of  medical 
centers,  hospitals  and  clinics.  Records 
are  stored  in  security  file  containers/ 
cabinets. 

RETENTION  AND  DISPOSAL: 

Retained  in  office  files  until 
superseded,  obsolete,  no  longer  needed 
for  reference,  6r  on  inactivation,  then 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating,  or 
burning.  Donor  record  cards  are  retained 
in  office  files  for  seven  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  Surgeon  General,  Headquarters 
United  States  Air  Force.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of 
systems  of  records  notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  or  visit  the 
Surgeon  General,  Headquarters  United 
States  Air  Force.  Official  mailing 
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addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of 
systems  of  records  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  or  visit  the  Surgeon  General, 
Headquarters  United  States  Air  Force. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  systems  of  records 
notices. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Documents  prepared  by  the  Air  Force. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F044  AF  SG  L 
SYSTEM  NAME: 

Medical  Treatment  Facility  Tumor 
Registry  (June  11,  1997,  62  FR  31793). 

Changes 

*        *        *        *        * 

'  ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  to  end  of  entry  'Note:  This 
system  of  records  contains  individually 
identifiable  health  information.  The 
DoD  Health  Information  Privacy 
Regulation  (DoD  6025. 18-R)  issued 
pursuant  to  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996,  applies  to  most  such  health 
information.  DoD"6025.18-R  may  place 
additional  procedural  requirements  on 
the  uses  and  disclosures  of  such 
information  beyond  those  found  in  the 
Privacy  Act  of  1974  or  mentioned  in  this 
system  of  records  notice.' 


F044  AF  SG  L 

SYSTEM  NAME: 

Medical  Treatment  Facility  Tumor 
Registry. 

SYSTEM  LOCATION: 

Air  Force  medical  centers,  hospitals, 
and  clinics. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  individuals  who  were  diagnosed 
as  having  or  were  treated  for  cancer  in 


an  armed  forces  medical  treatment 
facility. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Files  contain  summaries  of  treatment 
provided  cancer  patients,  to  include 
tumor  board  evaluations, 
comprehensive  chronological 
summaries  of  care  rendered,  a  locator 
system,  suspense  files  for  required 
follow-up  treatment  and/or  evaluation. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM:  ^ 

10  U.S.C.  Chapter  55,  Medical  and 
Dental  Care. 

PURPOSE(S): 

Used  by  the  military  departments  for 
clinical  and  statistical  analysis  of 
designated  medical  and  dental  cases, 
their  treatment  and  results.  The  files 
serve  as  the  repository  of  clinical 
information  relating  to  individuals 
evaluated  and/or  treated  in  Air  Force 
medical  facilities.  It  is  used  to  conduct 
statistical  analysis  and  to  provide 
clinical  information  to  other  federal 
medical  services,  scientific  institutions 
and  qualified  members  of  the  medical 
and  dental  professions  (information 
identifiable  by  name  is  released  only 
with  permission  of  the  patient). 
Information  is  used  by  the  medical 
facilities  to  promote  education  programs 
and  to  develop  statistics  designed  to  be 
used  as  a  basis  for  developing  improved 
diagnostic  and  therapeutic  standards. 
Used  by  the  individual  physician  or 
scientist  to  develop  and  write 
professional  papers,  and  is  used  by 
hospital  tumor  registries  to  update  their 
case  records  as  to  status  and  quality  of 
survival  of  individual  patients. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Information  may  be  provided  to  other 
hospital  tumor  registries,  physicians, 
scientific  institutions. 

The  DoD  "Blanket  Routine  Uses" 
published  at  the  beginning  of  the  Air 
Force's  compilation  of  systems  of 
records  notices  apply  to  this  system. 

Note:  This  system  of  records  contains 
individually  identifiable  health  information. 
The  DoD  Health  Information  Privacy 
Regulation  (DoD  6025. 18-R)  issued  pursuant 
to  the  Health  Insurance  Portability  and 
Accountability  Act  of  1996,  applies  to  most 
such  health  information.  DoD  6025. 18-R  may 
place  additional  procedural  requirements  on 
the  uses  and  disclosures  of  such  information 


beyond  those  found  in  the  Privacy  Act  of 
1974  or  mentioned  in  this  system  of  records 
notice. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders,  card  files, 
on  computer  and  computer  paper 
printouts,  roll  microfilm  or  microfiche. 

retrievabiuty: 

Retrieved  by  name  or  Social  Security 
Number. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
record  system'and  by  person(s) 
responsible  for  ser\'icing  the  record 
system  in  performance  of  their  official 
duties.  Records  are  stored  in  locked 
cabinets  or  rooms  and  controlled  by 
computer  system  software. 

RETENTION  AND  DISPOSAL: 

Records  located  at  medical  facilities 
are  retained  in  the  office  files  until 
inactivation  of  the  tumor  board  or  the 
facility,  then  forwarded  to  facility 
assuming  patient  responsibility. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commanders  of  armed  forces  medical 
facilities.  Official  mailing  addresses  are 
published  as  an  appeiKlix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  or  visit  the 
Commanders  of  armed  forces  medical 
facilities.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices. 

Requests  must  include  full  name, 
Social  Security  Number  of  sponsor, 
accession  number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  WTitten 
inquiries  to  or  visit  the  Commanders  of 
armed  forces  medical  facilities.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  systems  of  records  notices. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 
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RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  medical 
institutions  and  from  source  documents 
such  as  reports. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F044  AF  SG  R 
SYSTEM  NAME: 

Reporting  of  Medical  Conditions  of 
Public  Health  and  Military  Significance 
(March  23.  2001.  66  FR  16188). 

Changes 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  to  end  of  entry  Note:  This 
system  of  records  contains  individually 
identifiable  health  information.  The 
DoD  Health  Information  Privacy 
Regulation  (DuD  6025. 18-R)  issued 
pursuant  to  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996,  applies  to  most  such  health 
information.  DoD  6025. 18-R  may  place 
additional  procedural  requirements  on 
the  uses  and  disclosures  of  such 
information  beyond  those  found  in  the 
Privacy  Act  of  1974  or  mentioned  in  this 
system  of  records  notice.' 


F044  AF  SG  R 

SYSTEM  NAME: 

Reporting  of  Medical  Conditions  of 
Public  Health  and  Military  Significance. 

SYSTEM  location: 

Epidemiology  Services  Branch, 
Epidemiologic  Research  Division, 
Armstrong  Laboratory,  2601  West  Gate 
Road,  Suite  114,  Brooks  City-Base.  TX 
78235-5241,  medical  centers,  hospitals 
and  clinics,  medical  aid  stations.  Air 
National  Guard  activities,  and  Air  Force 
Reserve  units.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Active  duty  Air  Force  members  and 
their  dependents,  civilian  Air  Force 
employees,  retired  Air  Force  members 
and  their  dependents.  Air  Force  Reserve 
and  Air  National  Guard  personnel  and 
foreign  national  Air  Force  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  Social  Security  Number,  home 
address,  home  phone,  date  of  birth,  and 
records  relating  to  communicable 
diseases,  occupational  illnesses,  animal 
bites. 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  55,  Medical  and  Dental 
Care:  10  U.S.C.  8013.  Secretary  of  the 
Air  Force;  29  CFR  part  1960, 
Occupational  Illness/Injury  Reporting 
Guidelines  for  Federal  Agencies;  Air 
Force  Instruction  48-105,  Surveillance, 
Prevention,  and  Control  of  Diseases  and 
Conditions  of  Public  Health  or  Military 
Significance;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

■*  Records  from~  this  system  of  records 
will  be  used  for  ongoing  public  health 
surveillance,  which  is  the  systematic 
collection,  analysis,  and  interpretation 
of  outcome-speciHc  data  for  use  in  the 
planning,  implementation,  and 
evaluation  of  public  health  practice 
within  the  Air  Force. 

Primary  users  include  appropriate  Air 
Force  activity/installation  preventive 
medicine  and  public  health  personnel 
and  their  major  command  and  Air  Force 
counterparts.  Records  are  used  and 
reviewed  by  health  care  personnel  in 
the  performance  of  their  duties. 

Health  care  personnel  include 
military  and  civilian  personnel  assigned 
to  the  Air  Force  facility  where  the 
records  are  maintained.  Students 
participating  in  a  USAF  training 
program  may  also  use  and  review 
records  as  part  of  their  training  program. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these 
records,  or  information  contained 
therein,  may  specifically  be  disclosed 
outside  the  DoD  as  a  routine  use 
pursuant  to  5  U.S.C.  552a(b)(3)  as 
follows: 

To  the  officials  and  employees  of  the 
National  Research  Council  and  the 
Department  of  Veterans  Affairs  in 
cooperative  studies  of  the  natural 
history  of  disease  and  epidemiology. 
Each  study  in  which  the  records  of 
members  and  former  members  of  the  Air 
Force  are  used  must  be  approved  by  the 
Surgeon  General  of  the  Air  Force. 

To  officials  and  employees  of  local 
and  state  governments  in  the 
performance  of  their  official  duties 
pursuant  to  the  laws  and  regulations 
governing  local  control  of 
communicable  diseases,  preventive 
medicine  and  safety  programs,  and    ' 
other  public  health  and  welfare 
programs. 

The  DoD  'Blanket  Routine  Uses' 
published  at  the  beginning  of  the  Air 
Force's  compilation  of  record  system 
notices  apply  to  this  system,  except  as 
stipulated  in  'Note'  below. 


Note:  Records  of  identity,  diagnosis, 
prognosis  or  treatment  of  any  client/patient, 
irrespective  of  whether  or  when  he/she 
ceases  to  be  a  client/patient,  maintained  in 
connection  with  the  performance  of  any 
alcohol/drug  abuse  treatment  function 
conducted,  requested,  or  directly  or 
indirectly  assisted  by  any  department  or 
agency  of  the  United  States,  shall,  except  as 
provided  herein,  be  conTidential  and  be 
disclosed  only  for  the  purposes  and  under 
the  circumstances  expressly  authorized  in  42 
U.S.C.  290dd-2.  This  statute  takes 
precedence  over  the  Privacy  Act  of  1974  in 
regard  to  accessibility  of  such  records  except 
to  the  individual  to  whom  the  record 
pertains.  The  DoD  'Blanket  Routine  Uses'  do 
not  apply  to  these  types  of  ref;ords. 

Note:  This  system  of  records  c:ontains 
individually  idenliTiable  health  information. 
The  DoD  Health  Information  Privacy 
Regulation  (DoD  6025. 18-R)  issued  pursuant 
to  the  Health  Insurance  Portability  and 
Accountability  Act  of  1996.  applies  to  most 
such  health  information.  DoD  6025. 18-R  may 
place  additional  procedural  requirements  on 
the  uses  and  disclosures  of  such  information 
beyond  those  found  in  the  Privacy  Act  of 
1974  or  mentioned  in  this  system  of  records 
notice. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  machine  readable  form. 

RETRIEVABILrrV: 

Records  are  retrieved  by  name,  Social 
Security  Number,  reportable  event, 
location,  or  any  combination  of  these. 

SAFEGUARDS: 

Records  are  accessed  by  cbstodians  of 
the  record  system  and  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  who  are  properly  screened. 
Except  when  under  direct  physical 
control  by  authorized  individuals, 
records  will  be  electronically  stored  in 
computer  storage  devices  protected  by 
computer  system  software.  Computer 
terminals  are  located  in  supervised 
areas  with  terminal  access  controlled  by 
password  or  other  user  code  systems. 

RETENTION  AND  DISPOSAL: 

Local  retention  may  vary,  but  will  be 
no  less  than  5  years  after  the  fiscal  year 
to  which  the  records  relate.  After  that 
time,  records  may  be  destroyed  by 
erasing,  deleting,^  or  overwriting. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Epidemiology  Services  Branch, 
Epidemiologic  Research  Division, 
Armstrong  Laboratory  (AL/AOES),  2601 
West  Gate  Road,  Suite  114,  Brooks  City- 
Base,  TX  78235-5241,  or  comparable 
official  of  the  Public  Health  Office 
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serving  the  Air  Force  activity/ 
installation.  Official,  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  Chief, 
Epidemiology  Services  Branch, 
Epidemiologic  Research  Division, 
Armstrong  Laboratory  (AL/AOES),  2601 
West  Gate  Road,  Suite  114,  Brooks  City- 
Base,  TX  78235-5241,  or  comparable 
official  of  the  Public  Health  Office 
serving  the  Air  Force  activity/ 
installation.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices. 

Written  requests  should  contain  the 
full  name  and  signature  of  the  requester. 

Requests  in  person  must  be  made 
during  normal  office  duty  hours 
Monday  through  Friday,  excluding 
national  and/or  local  ^holidays. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Chief,  Epidemiology  Services 
Branch,  Epidemiologic  Research 
Division,  Armstrong  Laboratory  (AL/ 
AOES),  2601  West  Gate  Road,  Suite  114, 
Brooks  City-Base,  TX  78235-5241,  or 
comparable  official  of  the  Public  Health 
Office  serving  the  Air  Force  activity/ 
installation.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices. 

Written  requests  should  contain  the 
full  name  and  signature  of  the  requester. 

Requests  in  person  must  be  made 
during  normal  office  duty  hours 
Monday  through  Friday,  excluding 
national  and/or  local  holidays. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Records  in  this  system  are  obtained 
from  DOD  and  Air  Force  employees 
involved  in  the  surveillance, 
prevention,  control,  and  reporting  of 
diseases  and  conditions  o'f  public  health 
or  military  significance. 

Database  is  compiled  using 
information  from  personnel,  medical, 
and  casualty  records,  investigative 


reports,  and  environmental  sampling 
data. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None.  •  - 

F044  AF  SG  S 

SYSTEM  NAME: 

Alcohol  and  Drug  Abuse  Prevention 
and  Treatment  Program  (December  23, 
1999,  64  FR  72072). 

Changes 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  to  end  of  entr>'  'NOTE:  This 
system  of  records  contains  individually 
identifiable  health  information.  The 
DoD  Health  Information  Privacy 
Regulation  (D6D  6025. 18-R)  issued 
pursuant  to  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996,  applies  to  most  such  health 
information.  DoD  6025. 18-R  may  place 
additional  procedural  requirements  on 
the  uses  and  disclosures  of  such 
information  beyond  those  found  in  the 
Privacy  Act  of  1974  or  mentioned  in  this 
system  of  records  notice.' 


F044  AF  SG  S 

SYSTEM  NAME: 

Alcohol  and  Drug  Abuse  Prevention 
and  Treatment  Program. 

SYSTEM  location: 

•     At  servicing  Air  Force  installation 
Alcohol  and  Drug  Abuse  Prevention  and 
Treatment  Program  (ADAPT)  office. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  systems  of  records 
notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Air  Force  active  duty  military 
personnel  and  dependents.  Air  Force 
civilian  employees,  and  Air  Force 
Reserve  personnel,  who  are  enrolled  in 
the  Alcohol  and  Drug  Abuse  Prevention 
and  Treatment  Program. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

As  a  minimum,  the  file  contains 
referral  information,  evaluative 
materials,  diagnostic  assessment, 
treatment  plan,  counseling  case  notes, 
treatment  summary,  and  automated  data 
base,  documenting  entry  and 
participation  in  the  Air  Force  ADAPT 
Program,  to  include:  date  and  means  of 
identification  and  substance  of  abuse. 


AUTHORrrV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

42  U.S.C.  290dd-2,  Confidentiality  of 
Patient  Records;  Air  Force  Instruction 
44-121,  Alcohol  and  Drug  Abuse 
Prevention  and  Treatment  (ADAPT) 
Program;  Air  Force  Instruction  36-810. 
Substance  Abuse  Prevention  and 
Control;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

The  file  is  used  to  process  members 
in  the  ADAPT  Program;  to  develop  a 
treatment  plan;  to  assist  medical 
providers  in  decisions  for  program 
disposition;  to  document  progress  for 
individuals  enrolled  in  the  ADAPT 
program;  and  to  prepare  recurring 
reports. 

Disclosure  within  the  Air  Force  is 
limited  to  those  individuals  who  need 
the  records  in  connection  with  programs 
relating  to  abuse  treatment, 
rehabilitation,  research,  health,  and 
assignment  to  duty.  Only  persons 
authorized  by  42  U.S.C.  290dd-2  may 
review,  handle  or  have  access  to  the  file. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  fhe  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows:  To  officials 
and  employees  of  the  Department  of 
Veterans  Affairs  in  the  performance  of 
their  official  duties  relating  to  the 
adjudication  of  veterans'  claims  and  in 
providing  medical  care  to  Air  Force 
members. 

Note:  Record  of  the  identity,  diagnosis, 
prognosis,  or  treatment  of  any  client/patient, 
irrespective  of  whether  or  when  he  ceases  to 
be  a  client/patient,  maintained  in  j:onnection 
with  the  performance  of  arr\  alcohol  or  drug 
abuse  prevention  and  treatment  function 
conducted,  regulated,  or  directly  or  indirect Iv 
assisted  by  any  department  or  agency  of  the 
United  States,  shall,  except  as  provided 
therein,  be  confidentiaJ  and  be  disclosed  only 
for  the  purposes  and  under  the  circumstances 
expressly  authorized  in  42  U.S.C.  290dd-2. 
The  results  of  a  drug  test  of  civilian 
employees  may  be  disclosed  only  as 
expressly  authorized  under  3  U.S.C.  7301. 
These  statutes  take  precedence  over  the 
Privacy  Act  of  1974.  in  regard  to  accessibility 
of  such  records  except  to  the  individual  to 
whom  the  record  pertains.  The  DoD  "Blanket 
Routine  Uses"  do  not  apply  to  these  lyjjes 
records.    * 

Note:  This  system  of  records  contains 
individually  identifiable  health  information. 
The  DoD  Health  Information  Privacy 
Regulation  (DoD  6025. 18-R)  issued  pursuant 
to  the  Health  Insurance  Portability  and 
Accountability  Act  of  1996.  applies  to  most 
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such  health  information.  DoD  6025. 18-R  may 
place  additional  pro<:edural  requirements  on 
the  uses  and  disclosures  of  such  information 
beyond  those  found  in  the  Privacy  Act  of 
1974  or  mentioned  in  this  system  of  re<:ords 
■   notice. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  fUe  folders  and 
computer  and  on  computer  output 
product.s. 

RETRIEVABILITV: 

Retrieved  by  name,  by  Social  Security 
Number,  by  other  identification  number 
or  system  identifier. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  who  are  properly  screened 
and  cleared  for  need-to-know.  Records 
are  stored  and  secured  in  lockable 
receptacles  and  are  contrrlled  by 
personnel  screening.  Those  in  computer 
storage  devices  are  protected  by 
computer  system  software. 

RETENTION  AND  DISPOSAL: 

Destroy  5  years  after  the  end  of  the 
calendar  year  the  case  is  closed  or  when 
a  minor  child  reaches  23  years  old. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Air  Force  Alcohol  and  Drug  Abuse 
Prevention  and  Treatment  (ADAPT) 
Program  Manager.  Air  Force  Medical 
Operations  Agency.  (AFMOA/SGOC). 
5203  Leesburg  Pike.  Suite  702.  Falls 
Church  VA  22041-3410;  and  ADAPT 
Program  Mangers  in  the  office  of  the 
command  surgeon  at  major  command 
headquarters;  and  ADAPT  Program 
Managers  at  Air  Force  installations. 
Official  mailing  addresses  are  published 
as  appendix  to  the  Air  Force's 
compilation  of  systems  of  records 
notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  inquires  to  the  ADAPT  Program 
Manager  at  the  servicing  Air  Force 
installation.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices. 

Requests  to  determine  existence  of  a 
file  should  include  full  name,  grade, 
and  unit  of  assignment.  Personal  visit 
proof  of  identify  requires  full  name  and 
possession  of  Department  of  Defense 
Armed  Forces  Identification  Card;  or 


driver's  license  and  personal 
recognition  of  ADAPT  staff  member. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  requests 
to  the  ADAPT  Program  Manager 
servicing  AF  installation.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  systems  of  records  notices. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  medical 
institutions,  personnel  records, 
individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F044  AF  SG  T 
SYSTEM  NAME:  ' 

Suicide  Event  Surveillance  System 
(SESS)  (April  13.  2001.  66  FR  19145). 

Changes 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  to  end  of  entry  'Note:  This 
system  of  records  contains  individually  • 
identifiable  health  information.  The 
DoD  Health  Information  Privacy 
Regulation  (DoD  6025. 18-R)  issued 
pursuant  to  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996.  applies  to  most  such  health 
information.  DoD  6025. 18-R  may  place 
additional  procedural  requirements  on 
the  uses  and  disclosures  of  such 
information  beyond  those  found  in  the 
Privacy  Act  of  1974  or  mentioned  in  this 
system  of  records  notice.' 


F044  AF  SG  T 
SYSTEM  NAME: 

Suicide  Event  Surveillance  System 
(SESS). 

SYSTEM  LOCATION: 

Defense  Enterprise  Computing  Center. 
Defense  Information  Systems  Agency 
Detachment  San  Antonio,  Building  200. 
450  Duncan  Drive.  San  Antonio.  TX 
78241-5940,  on  behalf  of  the  Air  Force 
Medical  Support  Agency  (AFMSA/ 
SGMID),  2510  Kennedy  Circle.  Suite 
208.  Brooks  City-Base,  TX  78235-5123. 


CATEGORIES  OF  MDIVIOUALS  COVEREO  BY  THE 
SYSTEM: 

Air  Force  active  duty,  retired,  reserve 
and  guard  personnel;  Air  Force 
civilians;  dependents;  and  any  DoD 
military  or  civilian  personnel  that  are 
treated  at  an  Air  Force  medical 
treatment  facility. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Type  of  suicide  event  (completed  and 
nonfatal  suicide  events),  event  details, 
psychological,  social,  behavioral, 
relationship,  economic  and  other 
information,  including  name.  Social 
Security  Number,  date  of  birth,  gender, 
race/ethnic  group,  marital  status,  rank, 
military  service,  military  status,  job  title, 
duty  Air  Force  specialty  code, 
permanent  duty  station,  the  major 
command  of  the  permanent  duty 
station,  temporary  duty  station  (if 
applicable),  use  of  military  helping 
services. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S>C.  55,  Medical  and  Dental 
Care;  10  U.S.C.  8013,  Secretary  of  the 
Air  Force;  29  CFR  part  1960, 
Occupational  Illness/Injury  Reporting 
Guidelines  for  Federal  Agencies;  Air 
Force  Instruction  48-105.  Surveillance, 
Prevention,  and  Control  of  Diseases  and 
Conditions  of  Public  Health  or  Military 
Significance;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

Records  from  this  data  system  will  be 
used  for  direct  reporting  of  suicide 
events  and  ongoing  public  health 
surveillance,  which  is  the  systematic 
collection,  analysis,  and  interpretation 
of  outcome-specific  data  for  use  in  the 
planning,  implementation,  evaluation 
and  prevention  within  the  Air  Force. 
Primary  users  include  authorized  Air 
Force  activity/installation  mental  health 
personnel,  their  major  command  and 
Air  Force  counterparts,  and 
Headquarters  Air  Force  Office  of  Special 
Investigations  (AFOSI),  Death 
Investigations  Section  personnel. 
Records  are  created  emd  revised  by 
mental  health  and  AFOSI  personnel  in 
the  performance  of  their  duties. 

Mental  health  personnel  include 
military  and/or  civilian  staff  assigned  to 
the  mental  health  department  of  the  Air 
Force  medical  treatment  facility  where 
the  medical  and/or  mental  health 
records  are  maintained. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these 
records,  or  information  contained 
therein,  may  specifically  be  disclosed 
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outside  the  DoD  as  a  routine  use 
pursuant  to  5  U.S.C.  552a(b)(3)  as 
follows: 

Statistical  summary  data  with  no 
identifiers  may  be  provided  to  federal, 
state  and  local  governments  for  public 
health  surveillance  and  research. 

The  DoD  'Blanket  Routine  Uses' 
published  at  the  beginning  of  the  Air 
Force's  compilation  of  record  system 
notices  apply  to  this  system,  except  as 
stipulated  in  'Note'  below. 

Note:  Records  of  identity,  diagnosis, 
prognosis  or  treatment  of  any  client/patient, 
irrespective  of  whether  or'when  he/she 
ceases  to' be  a  client/patient,  maintained  in 
connection  with  the  performance  of  any 
alcohol/drug  abuse  treatment  function 
conducted,  requested,  or  directly  or 
indirectly  assisted  by  any  department  or 
agency  of  the  United  States,  shall,  except  as 
provided  herein,  be  confidential  and  be 
disclosed  only  for  the  purposes  and  under 
the  circumstances  expressly  authorized  in  42 
U.S.C.  290dd-2.  This  statute  takes 
precedence  over  the  Privacy  Act  of  1974  in 
regard  to  accessibility  of  such  records  except 
to  the  individual  to  whom  the  record 
pertains.  The  DoD  'Blanket  Routine  Uses'  do 
not  apply  to  these  types  of  records. 

Note:  This  system  of  records  contains 
individually  identifiable  health  information. 
The  DoD  Health  Information  Privacy 
Regulation  (DoD  6025. 18-R)  issued  pursuant 
to  the  Health  Insurance  Portability  and 
Accountability  Act  of  1996.  applies  to  most 
such  health  information.  DoD  6025. 18-R  may 
place  additional  procedural  requirements  on 
the  uses  and  disclosures  of  such  information 
beyond  those  found  in  the  Privacy  Act  of 
1974  or  mentioned  in  this  system  of  records 
notice.  "  * 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  on  computer  and 
computer  output  products. 

RETRIEVABILmr: 

Authorized  users  retrieve  records  by 
case  identification  number  which  is 
Social  Security  Number,  plus  year, 
nlonth,  day  of  event  date. 

SAFEGUARDS: 

Records  are  accessed  by  custodians  of 
the  record  system  and  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  who  are  properly  authorized. 
When  under  direct  physical  control  by 
authorized  individuals,  records  will  be 
electronically  stored  in  computer 
storage  devices  protected  by  computer 
system  software.  Computer  terminals 
are  located  in  supervised  areas  with 
terminal  access  controlled  by  password 
or  other  user  code  systems. 


RETENTION  AND  DISPOSAL: 

Disposition  pending  (until  NARA 
disposition  is  approved,  treat  as 
permanent). 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Force  Health  Protection  and 
Surveillance  Branch,  Air  Force  Institute 
for  Environment,  Safety  and 
Occupational  Health  Risk  Analysis, 
2513  Kermedy  Circle,  Brooks  City-Base, 
TX  78235-5123. 

NOTIRCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  Chief,  Force 
Health  Protection  and  Surveillance 
Branch,  Air  Force  Institute  for 
Environment.  Safety  and  Occupational 
Health  Risk,Analysis,  2513  Kennedy 
Circle.  Brooks  City-Base.  TX  78235- 
5123. 

Written  requests  should  contain  the 
full  name.  Social  Security  Number,  and 
signature  of  the  requester. 

RECORD  ACCESS  PROCEDURES: 

.    Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Chief,  Force  Health  Protection 
and  Surveillance  Branch,  Air  Force 
Institute  for  Environment,  Safety  and 
Occupational  Health  Risk  Analysis. 
2513  Kennedy  Circle.  Brooks  City-Base. 
TX  78235-5123. 

Written  requests  should  contain  the 
full  name.  Social  Security  Number,  and 
signature  of  the  requester. 

CONTESTING  RECORD  PROCEDURES:     ' 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Records  in  this  system  are  obtained 
from  DOD  and  Air  Force  employees  and 
compiled  using  information  from 
personnel,  medical,  and  casualty 
records,  investigative  reports,  and 
environmental  sampling  data. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

F044  AF  TRANSCOM  A 
SYSTEM  NAME: 

Joint  Medical  Evacuation  System 
(TRAC^ES)  (February  26,  2002.  67  FR 
8789). 

Changes 


ROUTINE  USES  OF  RECORDS  MAINTAINED  m  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  to  end  of  entry  'Note:  This 
system  of  records  contains  individually- 
identifiable  health  information.  The 
DoD  Health  Information  Privacy 
Regulation  (DoD  6025. 18-R)  issued 
pursuant  to  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996.  applies  to  most  such  health 
information.  DoD  6025. 18-R  may  place 
additional  procedural  requirements  on 
the  uses  and  disclosures  of  such 
information  beyond  those  found  in  the 
Privacy  Act  of  1974  or  mentioned  in  this 
system  of  records  notice.' 


F044  AF  TRANSCOM  A 

SYSTEM  NAME: 

Joint  Medical  Evacuation  System 
(TRAC^ES). 

SYSTEM  LOCATION: 

United  States  Transportation 
Command.  Global  Patient  Movement 
Requirements  Center.  Building  505. 
Rimkus  Drive.  Room  100,  Scott  AFB.  IL 
62225-5049.  and  Department  of  Defense 
medical  treatment  facilities,  evacuation 
units  and  medical  regulating  offices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  active  duty,  Air  National  Guard. 
Army  National  Guard.  Reserve 
components  of  the  Air  Force,  Army, 
MarineCorps,  Coast  Guard,  Public 
Health  Services  or  National  Oceanic  and 
Atmospheric  Administration  who  have 
been  called  to  Federal  Service,  and 
retired  personnel  of  all  seven  uniformed 
services  as  well  as  their  family 
members,  employees  of  any  agency  of 
the  U.S.  Government  including  non- 
appropriated fund  and  Army  and  Air 
Force  Exchange  Service  employees.  Air 
Reserve  technicians  performing  duties 
as  civil  servants,  and  family  members 
(dependents)  who  reside  overseas  and 
whose  civil  service  personnel  sponsor  is 
stationed  overseas  requiring  transfer  to 
another  medical  treatment  at  the  request 
of  U.S.  Government  medical  treatment 
facilities  through  Patient  Movement 
Requirements  Centers. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

TRAC-ES  contains  information 
reported  by  the  transferring  medical 
facility  which  includes,  but  is  not 
limited  to,  patient  identify,  service 
affiliation  and  grade  or  status,  sex,- 
medical  diagnosis,  medical  condition, 
special  procedures  or  requirements 
needed,  medical  specialties  required, 
administrative  considerations,  personal 
considerations,  home  address  of  patient 
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and/or  duty  station,  and  other 
information  having  an  impact  on  the 
transfer. 

AUTHORITY  FOR  MAINTENANCE  Of  THE  SYSTEM: 
10  U.S.C.  8013.  Secretary  of  the  Air 
Force;  10  U.S.C.  Chapter  55,  Medical 
and  Dental  Care;  10  U.S.C.  2641. 
Transportation  of  Certain  Veterans  on 
DoD  Aeromedical  Evacuation  Aircraft: 
DoD  Directive  5154.6.  Armed  Services 
Medical  Regulating:  DoD  Instruction 
6000.11,  Patient  Movement:  and  E.O. 
9397  (SSN). 

PURPOSE: 

Information  collected  is  used  to 
determine  the  appropriate  medical 
treatment  facility  to  which  the  reported 
patient  will  be  transferred;  to  notify  the 
reporting  U.S.  Government  medical 
treatment  facility  of  the  transfer 
destination:  to  notify  medical  treatment 
facilities  of  the  transfer;  to  notify 
evacuation  units  and  medical  regulating 
offices:  to  evaluate  the  effectiveness  of 
reported  information;  to  establish  the 
specific  needs  of  the  reported  patient; 
for  statistical  purposes;  and  when 
required  by  law  and  official  purposes. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may      » 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a{b)(3)  as  follows: 

To  civilian  hospitals  for  medical 
reference  to  ensure  proper  care  is 
provided. 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

Note:  Records  of  identity,  diagnosis, 
prognosis  or  treatment  of  any  client/patient, 
irrespective  of  whether  oj  when  he/she 
ceases  to  be  a  client/patient,  maintained  in 
connetJion  with  the  performance  of  any 
alcohol/drug  abu.se  treatment  function 
c:onducted.  requested,  or  diret:tly  or 
indirectly  assisted  by  any  department  or 
agency  of  the  United  States,  shall,  except  as 
provided  herein,  be  confidential  ^nd  be 
disclo.sed  only  for  the  purposes  and  under 
the  circumstances  expressly  authorized  in  42 
U.S.C.  290dd-2.  These  statutes  take 
precedence  over  (he  Privacy  Act  of  1974  in 
regard  to  accessibility  of  such  records  except 
to  the  individual  to  whom  the  record 
pertains.  The  DoD  "Blanket  Routine  Uses'  do 
not  apply  to  these  types  of  records. 

Note:  This  system  of  records  contains 
individually  identifiable  health  information. 
The  DoD  Health  Information  Privacy 
Regulation  (DoD  6023. 18-R)  issued  pursuant 


to  the  Health  Insurance  Portability  and 
Accountability  Act  of  1996,  applies  to  most 
such  health  information.  DoD  6025. 18-R  may 
place  additional  procedural  requirements  on 
the  uses  and  disclosures  of  such  information 
beyond  those  found  in  the  Privacy  Act  of 
1974  or  mentioned  in  this  system  of  records 
notice. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders  and 
electronic  back-up  tape  storage  media. 

RETRIEVABILrrV: 

By  individual's  name  and  Social 
Security  Number. 

SAFEGUARDS: 

Records  are  accessed  by  custodians  of 
the  record  system  and  by  person(s] 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  who  are  properly  authorized. 
When  under  direct  physical  control  by 
authorized  individuals,  records  will  be 
electronically  stored  in  computer 
storage  devices  protected  by  computer 
system  software,  or  in  locked  file 
cabinets,  locked  desk  drawers,  or  locked 
offices.  Computer  terminals  are  located 
.  in  supervised  areas  with  terminal  access 
controlled  by  password  or  other  user 
code  systems. 

RETENTION  AND  DISPOSAL: 

Medical  records  of  active  duty  U.S. 
military  members  are  maintained  at  the 
medical  unit  at  which  the  person 
receives  treatment.  On  separation  or 
retirement,  records  are  forwarded  to 
National  Personnel  Records  Center 
(NPRC),  St.  Louis  MO  or  other 
designated  depository,  such  as 
Commandant,  U.S.  Coast  Guard  for  that 
agency's  personnel,  to  appropriate 
Department  of  Veterans  Affairs  Regional 
Office  if  a  VA  claim  has  been  filed. 
Records  of  non-active  duty  personnel 
may  be  hand  carried  or  mailed  to  the 
next  military  medical  facility  at  which 
treatment  will  be  received  or  the  records 
are  retained  at  the  treating  facility  for  a 
minimum  of  1  year  after  date  of  last 
treatment  then  retire  to  NPRC  or  other 
designated  depository.  At  NPRC  records 
for  military  personnel  are  retained  for 
50  years  after  date  of  last  document,  for 
all  others  25  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

System  Administrator,  United  States 
Transportation  Command,  Global 
Patient  Movement  Requirements  Center. 
Building  505.  Rimkus  Drive.  Room  100. 
Scott  AFB,  IL  62225-5049. 


NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine 
•whether  information  about  them  is 
contained  in  this  system  should  address 
written  inquiries  to  Chief,  Patient 
Administration  of  the  Military 
Treatment  Facility  where  treatment  was 
provided. 

Individuals  requesting  information 
should  provide  full  name,  rank  or  status 
and  parent  service,  approximate  date  of 
transfer,  medical  treatment  facility  from 
which  transferred,  and  current  address 
and  telephone  number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  requesting  inforniation 
should  provide  full  name,  rank  or  status 
and  parent  service,  approximate  date  of 
transfer,  medical  treatment  facility  from 
which  transferred,  and  current  address 
and  telephone  number.  Forward  request 
to  Chief,  Patient  Administration  of  the 
Military  Treatment  Facility  where 
treatment  was  provided. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132:  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Transferring  and  receiving  treatment 
facilities,  medical  regulating  offices, 
evacuation  offices,  agencies  and 
commands  relevant  to  the  patient 
transfer,  and  from  the  subject 
individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
IFR  Doc.  0.3-15044  Filed  6-13-03;  8:45  am] 

BILUNG  CODE  5001 -OS-P 


DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Privacy  Act  of  1974;  Systems  of 
Records 

AGENCY:  Defense  Logistics  Agency.  DoD. 
ACTION:  Notice  to  Alter  Systems  of 
Records. 

SUMMARY:  The  Defense  Logistics  Agency 
proposes  to  alter  a  system  of  records 
notice  in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a).  as  amended. 

The  alterations  (1)  add  a  new  purpose 
where  information  will  be  collected  on 
individuals  who  are  involved  in 
incidents  of  domestic  violence.  The 
reporting  and  maintenance  of  such 
information  is  mandated  by  Public  Law 


Federal  Register /Vol.  68,  No.  115 /Monday,  June  16,  2003 /Notices 


35653 


106-65,  section  594,  as  codified  at  10 
U.S.C.  1562,  and  (2)  adds  a  new  routine 
use  to  permit  release  of  information  to 
the  FBI  for  the  purposes  of  identifying 
individuals  for  whom  access  to  a 
biological  agent  or  toxin  would  violate 
the  Public  Health  Security  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002,  Pub.  L.  107-188. 
DATES:  This  action  will  be  effective 
without  further  notice  on  July  16,  2003 
unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Headquarters, 
Defense  Logistics  Agency,  ATTN:  DSS- 
CF,  8725  John  J.  Kingman  Road,  Suite 
2533,  Fort  Belvior,  VA  22060-6221. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Salus  at  (703)  767-6183. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Logistics  Agency  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  proposed  system  report,  as 
required  by  5  U!S.C.  552a{r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  May  29,  2003,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,'  dated 
February  8,  1996  (February  20, 1996,  61 
FR  6427). 

Dated:  June  5,  2003. 

Patricia  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

S322.15     DMDC 

SYSTEM  NAME: 

Defense  Incident-Based  Reporting 
System  (DIBRS)  (May  31,  2002,  67  FR 
38073). 

Changes: 


AUTHORffY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '5 
U.S.C.  301,  Departmental  Regulation;  10 
U.S.C.  136,  Under  Secretary  of  Defense 
for  Personnel  and  Readiness;  10  U.S.C. 
1562,  Database  on  Domestic  Violence 
Incidents;  18  U.S.C.  922  note,  Brady 
Handgun  Violence  Prevention  Act;  28 
U.S.C.  534  note,  Uniform  Federal  Crime 
Reporting  Act;  42  U.S.C.  10601  et  seq., 
Victims  Rights  and  Restitution  Act;  10 


U.S.C.  1562,  Database  on  Domestic 
Violence  Incidents;  Public  Health 
Security  and  Bioterrorism  Preparedness 
and  Response  Act  of  2002,  Pub.L.  107- 
188;  DoD  Directive  7730.47,  Defense 
Incident-Based  Reporting  System 
(DIBRS);  and  E.O.  9397  (SSN).' 

PURPOSE(S): 

Delete  entry  and  replace  with  'To 
provide  a  single  central  facility  within 
the  Department  of  Defense  (DoD)  which 
can  serve  as  a  repository  of  criminal  and 
specified  other  non-criminal  incidents 
which  will  be  used  to  satisfy  statutory 
and  regulatory  reporting  requirements, 
specifically  to  provide  crime  statistics 
required  by  the  Department  of  Justice 
(DoJ)  under  the  Uniform  Federal  Crime 
Reporting  Act;  to  provide  personal 
information  required  by  the  DoJ  under 
the  Brady  Handgun  Violence  Prevention 
Act  and  the  Public  Health  Security  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002;  statistical 
information  required  by  DoD  under  the 
Victim's  Rights  and  Restitution  Act; 
information  required  for  the  DoD 
database  on  domestic  violence 
incidents;  and  to  enhance  DoD's 
capability  to  analyze  trends  and  to 
respond  to  executive,  legislative,  and 
oversight  requests  for  statistical  crime 
data  relating  to  criminal  and  other  high- 
interest  incidents.' 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Replace  'To  the  Department  of  Justice' 
with  'To  the  Department  of  Justice,  or 
any  of  its  components  to  which 
authority  has  been  delegated:' 

Under  the  Justice's  Routine  Use,  add 
a  new  subparagraph  (3)  to  read  as 
follows:  '(3)  To  compile  information  on 
those  individuals  for  whom  access  to  a 
biological  agent  or  toxin  would  violate 
the  law  so  that  such  information  can  be 
included  in  a  database  which  may  be 
used  to  determine  whether  individuals 
are  disqualified  from  accessing  such 
agents  or  toxins.' 


CONTESTING  RECORD  PROCEDURES: 

Delete  entry  and  replace  with  'The 
DLA  rules  for  accessing  records  and 
appealing  initial  agency  access 
determinations  are  contained  in  32  CFR 
part  323,  or  may  be  obtained  from  the 
Privacy  Act  Officer,  Headquarters, 
Defense  Logistics  Agency,  ATTN:  DSS- 
B,  8725  John  J.  Kingman  Road,  Suite 
2533,  Fort  Belvoir,  VA  22060-6221. 

The  rules  for  contesting  contents  are 
contained  in  DoD  Manual  7730.47-M, 
Manual  for  Defense  Incident-Based 


Reporting  System,  or  may  be  obtained    , 
from  the  Privacy  Act  Officer, 
Headquarters.  Defense  Logistics  Agency. 
ATTN:  DSS-B,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221.  Requests  for  amendment 
will  be  forwarded  to  the  DoD 
Component  which  supplied  the 
contested  information  for  adjudication 
under  the  Privacy  Act  rules  published 
by  that  Component.' 


8322.15     DMDC 
SYSTEM  NAME: 

Defense  Incident-Based  Reporting 
System  (DIBRS). 

SYSTEM  LOCATION: 

Primary  Location:  Naval  Postgraduate 
School  Computer  center.  Naval 
Postgraduate  School.  Monterey.  CA 
93943-5000. 

Back-up  Location:  Defense  Manpower 
Data  Center,  DoD  Center,  400  Gigling 
Road,  Seaside,  CA  93955-6771. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Active  duty  military  (includes  Coast 
.  Guard)  or  civilian  personnel  who  have 
been  apprehended  or  detained  for 
criminal  offenses  which  must  be 
reported  to  the  Department  of  Justice 
pursuant  to  the  Uniform  Crime 
Reporting  Handbook  as  required  by  the   - 
Uniform  Federal  Crime  Reporting  Act. 

Active  duty  military  (includes  Coast 
Guard)  personnel  accused  of  criminal 
offenses  under  the  Uniform  Code  of 
Militarj'  Justice  and  investigated  by  a  ~ 
military  law  enforcement  orgemization. 

Active  duty  military  (includes  Coast 
Guard)  personnel  accused  of 
fraternization,  sexual  harassment,  a  sex- 
related  offense,  a  hate  or  bias  crime,  or 
a  criminal  offense  against  a  victim  who 
is  a  minor  and  investigated  by  a 
commander,  military  officer,  or  civilian 
in  a  supervisory  position. 

Active  duty  military'  (includes  Coast 
Guard)  personnel  accused  of  a  criminal 
incident,  which  is  not  investigated  by  a 
military  law  enforcement  organization, 
but  which  results  in  referral  to  trial  by 
court-martial,  imposition  of  nonjudicial 
punishment,  or  an  administrative 
discharge. 

Active  duty  military  (includes  Coast 
Guard)  personnel  cronvicted  by  civilian 
authorities  of  felony  offenses  as  defined 
by  State  or  local  law. 

Active  duty  military  (includes  Coast 
Gu£u-d)  personnel  who  attempt  or 
commit  suicide. 

Individuals  who  are  victims  of  those 
offenses  which  are  either  reportable  to 
the  Department  of  Justice  or  are 
reportable  for  having  committed 
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criminal  incidents  in  violation  of  law  or 
regulation. 

Active  duly  military  (includes  Coast 
Guard)  personnel  who  must  be  reported 
to  the  Department  of  Justice  under  the 
Brady  Handgun  Violence  Prevention 
Act  because  such  personnel  have  been 
referred  to  trial  by  a  general  courts- 
martial  for  an  offense  punishable  by 
imprisonment  for  a  term  exceeding  one 
year:  have  left  the  State  with  the  intent 
of  avoiding  either  pending  charges  or 
giving  testimony  in  criminal 
proceedings:  are  either  current  users  of 
a  controlled  substance  which  has  not 
been  prescribed  by  a  licensed  physician 
(Note:  includes  both  current  and  former 
members  who  recently  have  been 
convicted  by  a  courts-martial,  given 
nonjudicial  punishment.  Or 
administratively  separated  based  on 
drug  use  or  failing  a  drug  rehabilitation 
program)  or  using  a  controlled 
substance  and  losing  the  power  of  self- 
control  with  respect  to  that  substance: 
are  adjudicated  by  lawful  authority  to  be 
a  danger  to  themselves  or  others  or  to 
lack  the  mental  capacity  to  contract  or 
manage  their  own  affairs  or  are  formally 
committed  by  lawful  authority  to  a 
mental  hospital  or  like  facility  (Note: 
includes  those  members  found 
incompetent  to  stand  trial  or  found  not 
guilty  by  reason  of  lack  of  mental 
responsibility  pursuant  to  Articles  50a 
and  72b  of  the  Uniform  Code  of  Military 
Justice):  have  been  discharged  from  the 
Armed  Services  pursuant  to  either  a 
dishonorable  discharge  or  a  dismissal 
adjudged  by  a  general  courts-martial:  or 
have  been  convicted  in  any  court  of  a 
misdemeanor  crime  of  domestic 
violence. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  compiled  by  law  enforcement 
authorities  [e.g..  Pentagon  Force 
Protective  Agency,  military  and  civilian 
police,  military  criminal  investigation 
services  or  commands):  DoD 
orgaiiizations  and  military  commands: 
Legal  and  judicial  authority  [e.g..  Staff 
)udge  Advocates,  courts-martial):  and 
Correctional  institutions  and  faciKties 
{e.g.,  the  United  States  Disciplinary 
Barracks)  consisting  of  personal  data  on 
individuals,  to  include  but  not  limited 
to,  name:  social  security  number:  date  of 
birth:  place  of  birth:  race:  ethnicity;  sex; 
identifying  marks  (tattoos,  scars,  etc.): 
height:  weight:  nature  and  details  of  the 
incident/offense  to  include  whether 
alcohol,  drugs  and/or  weapons  were 
involved:  driver's  license  information; 
actions  taken  by  military  commanders 
(e.g..  administrative  and/or  non-judicial 
measures,  to  include  sanctions 
imposed);  court-martial  results  and 
punishments  imposed;  conflnement 


information,  to  include  location  of 
correctional  facility,  gang/cult  afliliation 
if  applicable;  and  release/parole/ 
clemency  eligibility  dates. 

Records  also  consist  of  personal 
information  on  individuals  who  were 
victims.  Such  information  does  not 
include  the  name  of  the  victim  or  other 
personal  identifiers  (e.g..  Social  Security 
Number,  date  of  birth,  etc.],  but  does 
include  the  individual's  residential  zip 
code;  age;  sex:  race:  ethnicity;  and  type 
of  injury. 

AUTHORTfY  FOR  MAINTENANCE  OF  THE  SVSTEM: 

5  U.S.C.  301.  Departmental 
Regulation:  10  U.S.C.  136,  Under 
Secretary  of  Defense  for  Personnel  and 
Readiness:  10  U.S.C.  1562.  Database  on 
Domestic  Violence  Incidents;  18  U.S.C. 
922  note,  Bradv  Handgun  Violence 
Prevention  Act;  28  U.S.C.  534  note. 
Uniform  Federal  Crime  Reporting  Act: 
42  U.S.C.  10601  et  seq..  Victims  Rights 
and  Restitution  Act;  10  U.S.C.  1562, 
Database  on  Domestic  Violence 
Incidents:  Public  Health  Security  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002.  Pub.  L.  107-188; 
DoD  Directive  7730.47,  Defense 
Incident-Based  Reporting  System 
(DIBRS):  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  provide  a  single  central  facility 
within  the  Department  of  Defense  (DoD) 
which  can  serve  as  a  repository  of 
criminal  and  specified  other  non- 
criminal incidents  which  will  be  used  to 
satisfy  statutory  and  regulatory 
reporting  requirements,  specifically  to 
provide  crime  statistics  required  by  the 
Department  of  Justice  (DoJ)  under  the 
Uniform  Federal  Crime  Reporting  Act; 
to  provide  personal  information 
required  by  the  DoJ  under  the  Brady 
Handgun  Violence  Prevention  Act  and 
the  Public  Health  Security  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002;  statistical 
information  required  by  DoD  under  the 
Victim's  Rights  and  Restitution  Act; 
information  required  for  the  DoD 
database  on  domestic  violence 
incidents;  and  to  enhance  DoD's 
capability  to  analyze  trends  and  to 
respond  to  executive,  legislative,  and 
oversight  requests  for  statistical  crime 
data  relating  to  criminal  and  other  high- 
interest  incidents. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SVSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of^the  Privacy  Act.  these  records 
or  information  contained  therein  may  be 
disclosed  outside  the  Department  of 


Defense  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  only  as  follows: 

To  the  Department  of  Justice,  or  any 
of  its  components  to  which  authority 
has  been  delegated: 

(1)  To  compile  crime  statistics  so  that 
such  information  can  be  both 
disseminated  to  the  general  public  and 
used  to  develop  statistical  data  for  use 
by  law  enforcement  agencies. 

(2)  To  compile  information  on  those 
individuals  for  whom  receipt  or 
possession  of  a  firearm  would  violate 
the  law  so  that  such  information  can  be 
included  in  the  National  Instant 
Criminal  Background  Check  System 
which  may  be  used  by  firearm  licensees 
(importers,  manufactures  or  dealers)  to 
determine  whether  individuals  are 
disqualified  from  receiving  or 
possessing  a  firearm. 

(3)  To  compile  information  on  those  ' 
individuals  for  whom  access  to  a 
biological  agent  or  toxin  would  violate 
the  law  so  that  such  information  can  be 
included  in  a  database  which  may  be 
used  to  determine  whether  individuals 
are  disqualified  from  accessing  such 
agents  or  toxins. 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  DLA's 
compilation  of  record  system  notices  do 
not  apply  to  this  record  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Electronic  storage  media.  , 

RETRIEVABILrrV: 

Retrieved  by  name.  Social  Security 
Number,  incident  number,  or  any  other 
data  element  contained  in  system. 

I 

SAFEGUARDS: 

Computerized  records  are  maintained 

in  a  controlled  area  accessible  only  to 

authorized  personnel.  Entrj'  to  these 

areas  is  restricted  by  the  use  of  locks. 

guards,  and  administrative  procedures. 

Access  to  personal  information  is 

limited  to  those  who  require  the  records 

in  the  performance  of  their  official 

duties.  Access  to  personal  information 

is  further  restricted  by  the  use  of 

passwords  which  are  changed 

periodically. 

t 

RETENTION  AND  DISPOSAL: 

The  master  file  is  retained 
permanently.  Input  and  source  records 
are  destroyed  after  data  have  been 
entered  into  the  master  file  or  when  no 
longer  needed  for  operational  purposes, 
whichever  is  later.  Output  products 
(electronic  or  paper)  are  destroyed  when 
no  longer  needed  for  operational 
purposes. 
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SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Director,  Defense  Manpower 
Data  Center,  DoD  Center  Monterey  Bay, 
400  Gigling  Road.  Seaside,  CA  93955-^ 
6771. 

NOTIRCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquires  to  the  Privacy 
Act  Officer,  Headquarters,  Defense 
Logistics  Agency,  ATTN:  DSS-B.  8725 
John  J.  Kingman  Road.  Suite  2533,  Fort 
Belvoir,  VA  22060-6221. 

Written  requests  should  contain  the 
full  name,  Social  Security  Number,  date 
of  birth,  and  current  address  and 
telephone  number  of  the  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
inquiries  to  the  Privacy  Act  Officer, 
Headquarters,  Defense  Logistics  Agency, 
ATTN:  DSS-B.  8725  John  J.  Kingman 
Road,  Suite  2533.  Fort  Belvoir,  VA 
22060-6221. 

Written  requests  should  contain  the 
full  name.  Social  Security  Number,  date 
of  birth  and  current  address  and 
telephone  number  of  the  individual. 

CONTESTING  RECORD  PROCEDURES: 

The  DLA  rules  for  accessing  records 
and  appeeding  initial  agency  access 
determinations  are  contained  in  32  CFR 
part  323,  or  may  be  obtained  from  the 
Privacy  Act  Officer.  Headquarters, 
Defense  Logistics  Agency,  ATTN:  DSS- 
B,  8725  John  J.  Kingman  Road,  Suite 
2533,  Fort  Belvoir,  VA  22060-6221. 

The  rules  for  contesting  contents  are 
contained  in  DoD  Manual  7730.47-M, 
Manual  for  Defense  Incident-Based 
Reporting  System,  or  may  be  obtained 
from  the  Privacy  Act  Officer, 
Headquarters,  Defense  Logistics  Agency, 
ATTN:  DSS-B.  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221.  Requests  for  amendment 
will  be  forwarded  to  the  DoD 
Component  which  supplied  the 
contested  information  for  adjudication 
under  the  Privacy  Act  rules  published 
by  that  Component. 

RECORD  SOURCE  CATEGORIES: 

The  military  services  (includes  the 
U.S.  Coast  Guard)  and  Defense  agencies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

(FR  Doc.  03-15046  Filed  6-13-03;  8:45  am] 
BILUNG  CODE  5001-0»-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Navy.  DoD. 
ACTION:  Notice  to  Amend  and  Delete 
Records  Systems. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  one  system  of  records 
notice  in  its  inventory  of  records 
systems  subject  to  the  Privacy  Act  of 
1974,  as  amended  (5  U.S.C.  552a),  and 
deleting  one  system  of  records  notice. 
DATES:  The  amendment  will  be  effective 
on  July  16.  2003  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to 
Department  of  the  Navy,  PA/FOIA 
Policy  Branch,  Chief  of  Naval 
Operations,  N09B10,  2000  Navy 
Pentagon.  Washington.  DC  20350-2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Nav}''s  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  Department  of  the  Navy  proposes 
to  amend  a  system  of  records  notice  in 
its  inventory  of  record  systems  subject 
to  the  Privacy  Act  of  1974  (5  U.S.C. 
552a),  as  amended.  The  changes  to  the 
system  of  records  are  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
which  requires  the  submission  of  new 
or  altered  systems  reports.  The  records 
system  being  amended  is  set  forth 
below,  as  amended,  published  in  its 
entirety. 

Dated:  May  30,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

Deletion 

N05370-2 

SYSTEM  NAME: 

Financial  Interest  Disclosure  - 
Statements  (May  9,  2003,  68  FR  24959). 

REASON: 

These  records  are  now  being 
maintained  under  the  Office  of 
Government  Ethics  government-wide 
Privacy  Act  systems  of  records  notices 
OGE/GOVT-1 ,  entitled  'Executive 
Branch  Personnel  Public  Financial 
Disclosure  Reports  and  Other  Name- 


Retrieved  Ethics  Program  Records'  and 
OGE/GOVT-2.  entitled  Executive 
Branch  Confidential  Financial 
Disclosure  Reports'. 

Amendment 

N01640-1 
SYSTEM  NAME: 

Individual  Correctional  Records  (May 
9.  2003.  68  FR  24959). 

Changes- 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with  'United 
States  Navy  Brigs  and  United  States 
Marine  Corps  Correctional  Facilities. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices,  and/or  may  be  obtained  from 
the  Navy  Personnel  Command  |Pers- 
84),  5720  Integrity  Drive.  Millington.  TN 
38055-8400.' 


N01640-1 
SYSTEM  NAME: 

Individual  Correctional  Records. 

SYSTEM  location: 

United  States  Navy  Brigs  and  United 
States  Marine  Corps  Correctional- 
Facilities.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Nav\'s 
.  compilation  of  systems  of  records 
notices,  and/or  may  be  obtained  from 
the  Navy  Personnel  Command  (Pers- 
84).  5720  Integrity  Drive,  Millington,  TN 
38055-8400. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Mintar\'  members  confined  in  a  naval 
facility  as  a  result  of  or  pending  trial  by 
courts-martial;  military  members 
sentenced  to  three  days  bread  and  water 
or  diminished  rations:  and  military 
members  awarded  correctional  custody 
to  be  served  in  a  correctional  custody  - 
.unit. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Documents  related  to  the 
administration  of  individual  prisoners 
in  the  Department  of  the  Navy 
confinement  and  correctional  custody 
facilities — courts  martial  orders;  release 
orders:  confinement  orders;  medical 
examiners'  reports;  requests  and 
receipts  for  health  and  comfort  supplies: 
reports  and  recommendations  relative  to 
disciplinary  actions;  clothing  and 
equipment  records;  mail  and  visiting 
lists  and  records;  personal  history 
records;  individual  prisoner  utilization 
records;  requests  for  iqter\'iew;  initial 


35656 


Federal  Register /Vol.  68.  No.  115 /Monday,  June  16.  2003  /  Notices 


interview;  spot  reports;  prisoner 
identification  records;  parolee 
agreements;  inspection  record  of 
prisoner  in  segregation;  personal  funds 
records;  valuables  and  property  record; 
daily  report  of  prisoners  received  and 
released;  admission  classification 
summary;  social  history;  clemency 
recommendations  and  actions;  parole 
recommendations  and  actions: 
restoration  recommendations  and 
actions;  psychiatric,  psychological,  and 
sociological  reports;  certificate  of  parole; 
certificate  of  release  from  parole; 
requests  totransfer  prisoners;  records 
showing  name,  grade.  Social  Security 
Number,  sex,  education,  sentence. 
offense(s),  sentence  computation, 
organization,  ethnic  group,  discharge 
awarded,  length  of  unauthorized 
absence,  number  and  type  of  prior 
punishments.  length  of  service,  and  type 
release;  reports  showing  legal  status, 
offense  charged,  and  length  of  time 
confined.  Names,  addresses,  and 
telephone  numbers  of  victims/ 
witnesses. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  951;  42  U.S.C.  10601  et  seq.. 
Victim's  Rights  and  Restitution  Act  of 
1990  as  implemented  by  DoD 
Instruction  1030.2,  Victim  and  Witness 
Assistance  Procedures;  and  E.O.  9397 
(SSN). 

PURPOSE(S): 

To  determine  initial  custody 
classification:  to  determine  when 
custody  grade  change  is  appropriate;  to 
gauge  member's  adjustment  to 
confinement  or  correctional  custody;  to 
identify  areas  of  particular  concern  to 
prisoners  and  personnel  in  correctional 
custody;  to  determine  work  assignment; 
to  determine  educational  needs;  serves 
as  the  basis  for  correctional  treatment; 
serves  as  a  basis  for  recommendations 
for  clemency,  restoration,  and  parole; 
and  to  notify  victims/witnesses  of  crime 
of  release  related  activities. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C.    ' 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a{b)(3)  as  follows: 

To  Federal,  state,  and  local  law 
enforcement  and  investigative  agencies 
for  investigation  and  possible  criminal 
prosecution,  civil  court  actions  or 
regulatory  order. 

To  state  and  local  authorities  for 
purposes  of  providing  (1)  notification 


that  individuals,  who  have  been 
convicted  of  a  specified  sex  offense  or 
an  offense  against  a  victim  who  is  a 
minor,  will  be  residing  in  the  state  upon 
release  from  military  confinemg nt  and 
(2)  information  about  the  individual  for 
inclusion  in  a  state  operated  sex 
offender  registry. 

To  confinement/correctional  system 
agencies  for  use  in  the  administration  of 
correctional  programs  to  include 
custody  classification;  employment, 
training  and  educational  assignments; 
treatment  programs;  clemency, 
restoration  to  duty,  and  parole  actions: 
verifications  concerning  military 
offenders  or  military  criminal  records, 
employment  records  and  social 
histories. 

To  victims  and  witnesses  of  crime  for 
the  purpose  of  notifying  them  of  date  of 
parole  or  clemency  hearing  and  other 
release  related  activities. 

The  DoD  Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system.       ' 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  and  computerized  data 
base. 

RETRIEVABIUTV: 

Name  and  Social  Security  Number. 

SAFEGUAPIS: 

Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
who  are  properly  screened,  cleared,  and 
trained.  Computer  data  base  is  password 
protected. 

RETENTION  AND  DISPOSAL: 

Two  years  after  a  prisoner  is  released 
or  transferred  from  a  brig  or  expiration 
of  parole,  prisoner  records  are 
transferred  to  the  appropriate  Federal 
Records  Center. 

Federal  Records  Center  Atlanta.  1557 
St.  Joseph  Avenue.  East  Point.  GA  30344 
has  records  from  ashore  brigs  under  the 
area  coordination  of  the  Commander. 
U.S.  Atlantic  Fleet;  Commander,  U.S. 
Naval  Forces  Europe;  Commander, 
Naval  Education  and  Training,  afloat 
brig  on  Atlantic  Fleet  ships,  and  Naval 
Consolidated  Brig.  Charleston. 

Federal  Records  Center  Los  Angeles, 
2400  Avila  Road.  P.O.  Box  6719.  Laguna 
Niegel,  CA  92607-6719  has  records  for 
ashore  brigs  under  the  area 
consideration  of  the  Commander,  U.S. 
Pacific  Fleet:  afloat  brigs  on  Pacific  Fleet 
ships;  and  Naval  Consolidated  Brig. 
Miramar. 

Records  of  prisoners  accompany  their 
transfer  to  other  facilities. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Policy  Officials:  Commander.  Navy 
Personnel  Command  (Pers-84).  5720 
Integrity  Drive.  Millington.  TN  38055- 
8400  and  Commandant  of  the  Marine 
Corps  (Code  POS^O),  Headquarters, 
U.S.  Marine  Corps,  2  Navy  Annex, 
Washington.  DC  20380-0001. 

RECORD  HOLDERS: 

United  States  Naval  Brigs  and  United 
States  Marine  Corps  Brigs.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices,  and/or  may 
be  obtained  from  the  Commander.  Navy 
Personnel  Command  (Pers-84).  5720 
Integrity  Drive.  Millington.  TN  38055- 
8400. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  United 
States  Naval  Brig  or  United  States 
Marine  Corps  Brig  where  incarcerated. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices,  and/or  may  be  obtained  from 
the  Commander.  Navy  Personnel 
Command  (Pers-84).  5720  Integrity 
Drive.  Millington.  TN  38055-8400. 

Requests  should  include  full  name 
and  Social  Security  Number  and  must 
be  signed  by  the  requesting  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  United  States  Naval  Brig 
or  United  States  Marine  Corps  Brig 
where  incarcerated.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records  notices,  and/or  may  be  obtained 
from  the^Commander.  Navy  Personnel 
Command  (Pers-84).  5720  Integrity 
Drive,  Millington.  TN  38055-8400. 

Requests  should  include  full  name 
and  Social  Security  Number  and  must 
be  signed  by  the  requesting  individual. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager.  , 

RECORD  SOURCE  CATEGORIES: 

Military  personnel  records;  military 
financial  and  medical  records:  military 
and  civilian  investigative  and  law 
enforcement  agencies;  courts-martial 
proceedings;  records  of  non-judicial 
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administrative  proceedings:  United 
States  military  conrnianders;  staff 
members  and  cadre  supply  information 
relative  to  service  member's  conduct  or 
duty  performance;  and  other  individuals 
or  organizations  which  may  supply 
information  relevant  to  the  purpose  for 
which  this  system  was  designed. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Parts  of  this  system  may  be  exempt 
pursuant  to  5  U.S.C.  552a(j)(2}  if  the 
information  is  compiled  and  maintained 
by  a  component  of  the  agency  which 
performs  as  its  principle  function  any 
activity  pertaining  to  the  enforcement  of 
criminal  laws. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)  (1).  (2). 
and  (3).  (c)  and  (e)  and  published  in  32 
CFR  part  701,  subpart  G.  For  additional 
information  contact  the  system  manager. 

(FR  Doc  03-1.5047  Filed  6-13-03;  8:4.5  am] 

BILUNG  CODE  SO01-0e-P 


DEPARTMENT  OF  DEFENSE   , 

Department  of  the  Navy 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Navy.  DoD. 
ACTION:  Notice  to  amend  systems  of 
records. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  nine  systems  of  records 
notices  in  its  existing  inventory  of 
records  systems  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended. 

The  amendments  are  required  to  alert 
the  users  of  these  systems  of  records  of 
the  additional  requirements  of  the 
Health  Insurance  Portability  and 
Accountability  Act  (HIPAA)  of  1996.  as 
implemented  by  DoD  6025. 18-R,  DoD 
Health  Information  Privacy  Regulation. 
Language  being  added  under  the 
'Routine  Use'  category  is  as  follows: 

Note:  This  system  of  records  contain.s 
individually  identifiable  health  information. 
The  DoD  Health  Information  Privacy 
Regulation  (DoD  6025. 18-R)  issued  pursuant 
to  the  Health  Insurance  Portability  and 
Accountability  Act  of  1996,  applies  to  most 
such  health  information.  DoD  6025. 18-R  may 
place  additional  procedural  requirements.on 
the  u.ses  and  disclosures  of  such  information 
beyond  those  found  in  the  Privacy  Act  of 
1974  or  mentioned  in  this  system  of  records 
notice. 

DATES:  This  proposed  action  will  be ' 
effective  without  further  notice  on  July 
16.  2003  unless  comments  are  received 
which  result  in  a  contrary 
determination. 


ADDRESSES:  Send  comment94o 
Department  of  the  Navy.  PA/FOIA 
Policy  Branch.  Chief  of  Naval 
Operations.  N09B10.  2000  Navy 
Pentagon,  Washington.  DC  20350-2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974.  (5  U.S.C.  552i),  as 
amended,  hav^been  published  in  the 
Federal  Register  and  are  available  ft-om 
the  address  above. 

The  specific  changes  tp  the  records 
system  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  published  in  its  entirety.  The 
proposed  amendments  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974,  (5  U.S.C.  552a).  as 
amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  June  5.  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

N03461-2 

SYSTEM  NAME: 

POW  Follow-up  Program  (March  2. 
1994.  59  FR  9965). 

***** 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses:  Add  to 
end  of  entry  'Note:  This  system  of 
records  contains  individually 
identifiable  health  information.  The 
DoD  Health  Information  Privacy 
Regulation  (DoD  6025. 18-R)  issued 
pursuant  to  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996,  applies  to  most  such  health 
information.  DoD  6025. 18-R  may  place 
additional  procedural  requirements  on 
the  uses  and  disclosures  of  such 
information  beyond  those  found  in  the 
Privacy  Act  of  1974  or  mentioned  in  this 
system  of  records  notice.' 


N03461-2 

SYSTEM  NAME: 
POW  Follow-up  Program. 

SYSTEM  LOCATION: 

Naval  Aerospace  Medical  Institute, 
Special  Studies  Department  (25),  Naval 
Air  Station,  Pensacola,  FL  32508-1047. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Prisoners  of  War  (POWs)  from  1974  to 
present:  matched  comparison  group 


consisting  of  former  aviators;  some 
spouses. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Medical  records;  X-rays;  dental  and 
somatotype  photographs;  newspaper 
clippings;  research  questionnaires, 
Social  Security  Number. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  and  E.O.  9397  (SSN). 

PURPOSE<S): 

To  research  the  effects  of  the  captivity 
experience  on  the  man  and  his  family 
and  for  recommending  changes  in 
training  and  improved  health  care 
delivery  services,  as  well  as  for 
professional  publications. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 
The  DoD  Blanket  Routine  Uses'  that 
■  appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system.  , 

Note:  This  system  of  records  contains 
individually  identifiable  heahh  information. 
The  DoD  Health  Information  Privacy  ^ 

Regulation  (DoD  6025. 18-R)  issued  pursuant 
to  the  Health  Insurance  Portabilitv  and 
Accountability  Act  of  1996.  applies  to  most 
such  health  information.  DoD  602o.l8-R  may 
place  additional  procedural  requirements  on 
the  uses  and  disclosures  of  such  information 
beyond  those  found  in  the  Privacy  Act  of    " 
1974  or  mentioned  in  this  svstem  of  records 
notice. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

-Files  consist  of  file  folders,  magnetic 
and  video  tapes,  key-punched  IBM 
cards,  computer  tapes,  microfiche  and 
microfilm. 

RETRIEVABILmr: 

Retrieved  by  name. 

SAFEGUARDS: 

All  files  in  this  system  are  protected 
by  limited,  controlled  access,  locked 
doors  and  class  6  security  cabinets.    - 
Only  professional  and/or  research  staff 
with  appropriate  security  clearances  are 
given  access  to  files." 

RETENTION  AND  DISPOSAL: 

Permanent.  .     , 
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SYSTEM  MANAOER<S)  AND  AOORESS: 

Head.  POW  Data  Analysis  Division. 
Naval  Aerospace  Medical  Institute. 
Naval  Air  Station.  Pensacola.  FL  32508- 
1047. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commanding  Officer.  Naval  Aerospace 
Medical  Institute,  ATTN:  Code  25. 
Naval  Air  Station.  Pensacola.  FL  32508- 
1047. 

Individual  should  provide  full  name, 
military  or  civilian  status.  POW  status, 
security  clearance,  and  service 
affiliation.  , 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commanding  Officer. 
Naval  Aerospace  Medical  Institute, 
ATTN:  Code  25,  Naval  Air  Station. 
Pensacola,  FL  32508-1047. 

Individual  should  provide  full  name, 
military  or  civilian  status,  POW  status, 
security  clearance,  and  service 
affiliation. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5:  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
managsr. 

RECORD  SOURCE  CATEGORIES: 

Personal  interviews  with  returned 
POWs  and  families  of  POW/MIA/KIA/ 
hostages/civilian  POWs;  newspapers 
and  periodicals;  Department  of  the 
Army;  Bureau  of  Medicine  and  Surgery; 
and  Marine  Corps  Headquarters. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N06150-1 
SYSTEM  NAME: 

Medical  Department  Professional/ 
Technical  Personnel  Development  . 
(February  22,  1993,  58  FR  10789). 

Changes 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PUttPOSES  OF  SUCH  USES: 

Add  to  end  of  entry  'Note:  This 
system  of  records  contains  individually 


identifiable  health  information.  The 
DoD  Health  Information  Privacy 
Regulation  (DoD  6025. 18-R)  issued 
pursuant  to  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996,  applies  to  most  such  health 
information.  DoD  6025. 18-R  may  place 
additional  procedural  requirements  on 
the  uses  and  disclosures  of  such 
information  beyond  those  found  in  the 
Privacy  Act  of  1974  or  mentioned  in  this 
system  of  records^notice.' 


N06150-1 

I 

SYSTEM  NAME: 

Medical  Department  Professional/ 
Technical  Personnel  Developfnent. 

SYSTEM  LOCATION: 

Bureau  of  Medicine  and  Surgery, 
Navy  Department.  Washington.  DC 
20372-5120;  individual's  duty  station  or 
reserve  unit  (see  Directory  of  the 
Department  of  the  Navy  Mailing 
Addresses);  Military  Sealift  Command. 
Navy  Department,  Washington.  DC 
20390;  National  Personnel  Records 
Center,  (Military  Personnel  Records), 
9700  Page  Avenue,  St.  Louis,  Missouri 
63132;  National  Personnel  Records 
Center,  (Civilian  Personnel  Records), 
111  Winnebago  Street,  St.  Louis,  MO 
63118;  Bureau  of  Medicine  and  Surgery 
managed  education  and  training 
activities:  various  colleges  and 
universities  affiliated  with  BUMED 
managed  education  and  training 
activities.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Navy  (military  and  civilian)  health 
care  personnel;  applicants  to  student 
status  in  Navy  Aerospace  Medicine, 
Navy  Aerospace  Physiology  and  Navy 
Aerospace  Experimental  Psychology; 
Navy  (military  and  civilian)  personnel 
qualified  as  divers  or  involved  in  other 
professional/specialty/technical 
training:  Navy  (military  and  civilian) 
personnel  exposed  to  occupational/ 
environmental  hazards;  distinguished/ 
noted  civilian  physicians  employed  by 
the  Navy  in  capacity  of  lecturer/ 
consultant. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Personnel  records,  including 
demographic,  medical,  and  personal 
data,  records  of  disciplinary, 
administrative,  and  credentialing,  and 
punitive  actions,  curricula  vitae  of  both 
active-duty  and  civilian  lecturers/ 
consultants. 


AUTHonrrv  for  maintenance  of  the  system: 

5  U.S.C.  301.  Departmental 
Regulations;  10  CFR  part  20.  Standards 
for  Protection  Against  Radiation;  and 
E.O.  9397  (SSN). 

PURPOSE(S): 

To  manage  the  Bureau  of  Medicine 
and  Surgery's  management  of  health 
care  personnel,  including  education  and 
training  activities;  procurement; 
assignments  planning;  professional/  '  ' 
specialty/technical  training; 
credentialing;  promotional  decisions; 
career  development  planning; 
evaluation  of  candidates  for  position  of 
lecturer/consultant;  mobilization, 
planning,  and  verification  of  reserve 
service;  surgical  team  contingency 
planning. 

routine  uses  of  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b){3)  as  follows: 

Information  of  adverse  actions, 
including  administrative  or  disciplinary 
actions  or  revocations  of  health  care 
providers'  clinical  credentials  may  be 
disseminated  to  the  various  federal  and 
state  licensure  boards,  professional 
regulating  bodies,  and  appropriate 
military  and  civilian  organizations  and 
facilities. 

The  DoD  Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

Note:  This  system  of  records  contains 
individually  identiriabie  health  information. 
The  DoD  Health  Information  Privacy 
Regulation  (DoD  6025. 18-R)  issued  pursuant 
to  the  Health  Insurance  Portability  and 
Accountability  Act  of  1996.  applies  to  most 
such  health  information.  DoD  6025. 18-R  may 
place  additional  procedural  requirements  on 
the  uses  and  .disclosures  of  such  information 
beyond  those  found  in  the  Privacy  Act  of 
1974  or  mentioned  in  this  system  of  records 
notice. 

POLICIES  AND  PRACTKES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  records  stored  on  disc, 
tape,  punched  cards,  and  machine 
listings.  Manual  records  stored  in  card 
files  and  folders  in  filing  cabinets. 

retrievabhjty: 

Manual  records  retrieved  by  full 
name.  Social  Security  Number,  file 
numbers,  program  title  or  locator  card. 
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Automated  records  retrieved  by  key  to 
any  data  field. 

SAFEGUARDS: 

Records  maintained  in  monitored  or 
controlled  access  rooms  or  areas;  public 
access  to  the  records  is  not  permitted; 
computer  hardware  is  located  in 
supervised  areas;  access  is  controlled  by 
password  or  other  user  code  system; 
utilization  reviews  ensure  that  the 
system  is  not  violated.  Access  is 
restricted  to  personnel  having  a  need  for 
the  record  in  the  performance  of  their  ■ 
duties.  Buildings/rooms  locked  outside 
regular  working  hours. 

RETENTION  AND  DISPOSAL: 

Medical  Department  personnel 
professional  development  and  training 
records;  Headquarters,  BUMED 
records — retained  at  BUMED  for 
duration  of  member's  service,  then 
retired  to  NPRC.  St.  Louis  for  10  year 
retention;  COMNAVMEDCON  field 
activities — retained  5  years,  then 
destroyed. 

Radiation  exposure  records;  personnel 
exceeding  exposure  limits — retained  at 
BUMED  50  years,  then  destroyed;  all 
others — retained  5  years,  then 
destroyed. 

Surgical  support  team  records; 
Headquarters,  BUMED — destroyed  upon 
termination  of  active  duty  service; 
BUMED  field  activities — ^destroyed 
upon  termination  of  duty  at  the  Medical 
Department  facility. 

Curricular  vitae  of  lecturers/ 
consultants — destroyed  upon 
termination  of  status  at  the  Medical 
Department  facility. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commemder,  Bureau  of  Medicine  and 
Surgery,  Navy  Department,  Washington, 
DC  20372-5120;  Director,  National 
Personnel  Records  Center,  (Military 
Personnel  Records),  9700  Page  Avenue, 
St.  Louis,  MO  63132-5100;  Director, 
National  Personnel  Records  Center, 
(Civilian  Personnel  Records),  111 
Winnebago  Street,  St.  Louis,  MO  63118; 
Commanding  Officers  of  naval 
activities,  ships  and  stations. 

NOTIFICATION  PROCEDURE: 

Offices  where  requester  may  visit  to 
obtain  information  of  records  pertaining 
to  the  individual:  Potomac  Annex,  23rd 
and  E  Streets,  NW.,  Washington,  DC 
20372-5120;  Navy  medical  centers  and 
hospitals;  other  Navy  health  care 
facilities;  and  BUMED  managed 
education  and  training  facilities. 

The  individual  should  present  proof 
of  identification  such  as  an  I.D.  Card, 
driver's  license,  or  other  type  of 
identification  bearing  signature  and 
photograph. 


Written  requests  may  be  addressed  as 
follows: 

Active  duty  Navy  members  or  civilian 
employees  presently  working  for  the 
Navy  should  address  requests  to  the 
Commanding  Officer  of  the  Facility  or 
ship  where  they  are  stationed  or 
employed. 

Former  members  of  the  Navy  should 
address  requests  to  the  Director, 
National  Personnel  Records  Center, 
(Military  Personnel  Records),  9700  Page 
Avenue,  St.  Louis,  MO  63132-5100. 

Former  civilian  employees  of  the 
Navy  should  address  requests  to  the 
Director,  National  Personnel  Records 
Center,  (Civilian  Persormel  Records), 
111  Winnebago  Street,  St.  Louis,  MO 
63118. 

All  written  requests  should  contain 
full  name,  rank,  Social  Security 
Number,  file  number  (if  any)  and 
designator. 

RECORD  ACCESS  PROCEDURES: 

Offices  where  requester  may  visit  to 
obtain  information  of  records  pertaining 
to  the  individual:  Potomac  Aimex,  23rd 
and  E  Streets,  NW.,  Washington,  DC 
20372-5120;  Navy  medical  centers  and 
hospitals;  other  Navy  health  care 
facilities;  and  BUMED  managed 
education  and  training  facilities. 

The  individual  should  present  proof 
of  identification  such  as  aji  I.D.  Card, 
driver's  license,  or  other  type  of 
identification  bearing  signature  and 
photograph. 

WRITTEN  REQUESTS  MAY  BE  ADDRESSED  AS 
FOLLOWS: 

Active  duty  Navy  members  or  civilian 
employees  presently  working  for  the 
Navy  should  address  requests  to  the 
Commanding  Officer  of  the  Facility  or 
ship  where  they  are  stationed  or 
employed. 

Former  members  of  the  Navy  should 
address  requests  to  the  Director, 
National  Personnel  Records  Center, 
(Military  Persormel  Records),  9700  Page 
Avenue,  St.  Louis,  MO  63132-5100. 

Former  civilian  employees  of  the 
Navy  should  address  requests  to  the 
Director,  National  Personnel  Records 
Center,  (Civilian  Personnel  Records), 
111  Winnebago  Street,  St.  Louis,  MO 
6311ft. 

All  written  requests  should  contain 
full  name,  rank.  Social  Security 
Number,  file  number  (if  any)  and 
design^or. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 


may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Military  headquarters,  offices  and 
commands;  education  institutions  at 
training  hospitals:  boards,  colleges  and 
associations  of  professional  licensure 
and  medical  specialties;  personnel 
records;  information  submitted  by  the 
individual:  automated  system  interface. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N06150-2 
SYSTEM  NAME:' 

Health  Care  Record  System  (May  22, 
1996.  61  FR  25637). 

Changes 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  to  end  of  entry  'Note:  This 
system  of  records  contains  individually 
identifiable  health  information.  The 
DoD  Health  Information  Privacy 
Regulation  (DoD  6025. 18-R)  issued 
pursuant  to  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996,  applies  to  most  such  health 
information.  DoD  6025. 18-R  may  place 
additional  procedural  requirements  on 
the  uses  and  disclosures  of  such 
information  beyond  those  found  in  the 
Privacy  Act  of  1974  or  mentioned  in  this 
system  of  records  notice.' 


N06150-2 

SYSTEM  NAME: 
Health  Care  Record  System. 

SYSTEM  LOCATION: 

Military  outpatient  health  (medical 
and  dental)  records  of  active  duty 
individuals  are  retained  at  the  member's 
medical  or  dental  treatment  facility. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

Military  outpatient  health  (medical 
and  dental)  records  of  current  reservists 
are  retained  by  the  member's  command. 
Military  outpatient  health  (medical  and 
dental)  records  of  retired  and  separated 
individuals  are  retained  at  the  National 
Personnel  Records  Center,  9700  Page 
Avenue,  St.  Louis,  MO  63132-5100; 
Naval  Reserve  Personnel  Center,  4400 
Dauphine  Street,  New  Orleans,  LA" 
70149-7800;  Marine  Corps  Reserve 
Support  Center,  10905  El  Monte, 
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Overland  Park.  KS  66211-1408:  Bureau 
of  Medicine  and  Surgery,  2300  E  Street, 
Northwest.  Washington,  DC  20372- 
5300:  or  Commandant  of  the  Marine 
Corps,  Headquarters,  U.S.  Marine  Corps, 
2  Navv  Annex.  Washington.  DC  20380- 
0001. 

Inpatient  health  records  are  ratained 
at  the  originating  naval  medical 
treatment  facility  (official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  system  of 
records  notices):  Department  of  Veterans 
Affairs  Hospitals:  other  medical 
treatment  facilities  such  as  PRIMUS;  . 
National  Personnel  Records  Center 
(Military).  9700  Page  Avenue,  St.  Louis, 
MO  63T32-5100:  National  Personnel 
Records  Center  (Civilian).  Ill 
Winnebago  Street,  St.  Louis,  MO  63118- 
4199:  Naval  Reserve  Personnel  Center, 
4400  Dauphine  Street,  New-Orleans.  LA 
70149-7800:  Marine  Corps  Reserve 
Support  Center,  10950  El  Monte, 
Overland  Park,  KS  66211-1408:  Medical 
Director.  American  Red  Cross, 
Washington,  DC  20226:  Bureau  of 
Medicine  and  Surgery,  2300  E  Street, 
Northwest.  Washington,  DC  20372- 
5300:  or  Commandant  of  the  Marine 
Corps.  Headquarters,  U.S.  Marine  Corps, 
2  Navy  Annex,  Washington.  DC  20380- 
0001. 

Outpatient  health  (medical  and 
dental)  treatment  records  of  civilians  are 
retained  at  the  originating  naval  medical 
or  dental  treatment  facility  (official 
mailing  addresses  are  published  a«  an 
appendix  to  the  Navy's  compilation  of 
system  of  records  notices):  Department 
of  Veterans  Affairs  Hospitals:  other 
medical  treatment  facilities  such  as 
PRIMUS:  National  Personnel  Records 
Center.  (Military  Personnel  Records), 
9700  Page  Avenue.  St.  Louis,  MO 
63132-5100:  National  Personnel 
Records  Center,  (Civilian  Personnel 
Records).  Ill  Winnebago  Street.  St. 
Louis,  MO  63118-4199:  Medical 
Director,  American  Red  Cross, 
Washington.  DC  20226:  Bureau  of 
Medicine  and  Surgery.  2300  E  Street. 
Northwest,  Washington.  DC  20372- 
5300:  or  Commandant  of  the  Marine 
Corps.  Headquarters.  U.S.  Marine  Corps, 
2  Navy  Annex,  Washington,  DC  20380- 
0001. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Navy  and  Marine  Corps  personnel, 
other  military  personnel,  dependents, 
retired  and  separated  military  personnel 
and  dependents,  civilian  employees. 
Red  Cross  personnel,  foreign  personnel, 
VA  beneficiaries,  humanitarian  patients, 
and  all  other  individuals  who  receive 
treatment  at  a  Navy  medical  or  dental 
treatment  facility.  All  commercial 


insurance  carriers  with  whom  the 
Department  of  the  Navy  has  fded  a 
claim  under  the  Third  Party  Payei's  Act. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Outpatient  and  inpatient  health 
(medical  and  dental)  records  contain 
forms  documenting  care  and  treatment. 
These  records  contain  patient  and 
sponsor  demographic  data. 

Secondary  health  records  contain 
forms  documenting  care  and  treatment 
at  specific  departments  or  clinics. 

Subsidiary  health  records  contain 
information  from  individual  health 
records  and  supporting  documentation. 
Examples  are:  X-ray  files: 
electrocephalogram  tracing  files; 
laboratory  or  secondary  treatment 
record  With  supporting  documentation 
or  they  may  be  based  on  the  files; 
pharmacy  files,  social  work  case  files: 
alcohol  rehabilitation  files:  psychiatric 
or  psychology  case  files,  including 
psychology  files  documenting  the 
clinical  psychological  evaluation  of 
individuals  for  suitability  for  certain 
assignments:  nursing  care  plai)s: 
medication  and  treatment  cards,  stat/ 
daily  orders:  patient  intake  and  output 
forms:  ward  reports:  day  books:  nursing 
service  reports:  pathology  and  clinical 
laboratory  reports:  tumor  registries: 
autopsy  reports:  laboratory  information 
system  (LABIS):  blopd  transfusion 
reaction  records:  blood  donor  and  blood 
donor  center  records:  pharmacy  records, 
surgery  records,  and  vision  records  and 
reports;  communicable  disease  case 
files,  statistics,  and  reports: 
occupational  health,  industrial,  and 
environmental  control  records, 
statistics,  and  reports,  including  data 
concerning  periodic  and  total  lifetime 
accumulated  exposure  to  occupational/ 
environmental  hazards:  emergency 
room  and  sick  call  logs:  family  advocacy 
case  files,  statistics,  reports,  and 
registers:  psychiatric  workload  statistics 
and  unit  evaluations:  gynecology 
malignancy  data.  etc. 

Aviation  physical  examinations  and 
evaluation  case  files  contain  medical 
records  documenting  fitness  for 
admission  or  retention  in  aviation 
programs. 

Marine  Security  Guard  Battalion 
psychological  examination,  evaluation, 
and  treatment  case  files  contain  medical 
records  documenting  suitability  for 
assignment  as  Embassy  Guards. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations:  10  U.S.C.  1095.  Collection 
from  Third  Party  Payers  Act:  10  U.S.C. 
5131  (as  amended):  10  U.S.C.  5132;  44 
U.S.C.  3101;  10  CFR  part  20.  Standards 


for  Protection  Against  Radiation;  and 
E.O.  9397  (SSN). 

PURPOSE(S): 

This  system  is  used  by  officials, 
employees  and  contractors  of  the 
Department  of  the  Navy  (and  members 
of  the  National  Red  Cross  in  naval 
medical  treatment  facilities)  in  the 
performance  of  their  official  duties 
relating  to  the  health  and  medical 
treatment  of  Navy  and  Marine  Corps 
members:  physical  and  psychological 
qualifications  and  suitability  of 
candidates  for  various  programs: 
personnel  assignment:  law  enforcement; 
dental  readiness:  claims  and  appeals 
before  the  Council  of  Personnel  Boards 
and  the  Board  for  Correction  of  Naval 
Records:  member's  physical  fitness  for 
continued  naval  service;  litigation     , 
involving  medical  care;  performance  of 
research  studies  and  compilation  of 
statistical  data:  implementation  of 
preventive  medicine  programs  and 
occupational  health  surveillance 
programs;  implementation  of 
communicable  disease  control 
programs;  and  management  of  the 
Bureau  of  Medicine  and  Surgery's 
Radiation  program  and  to  report  data 
concerning  individual's  exposure  to 
radiation. 

This  system  is  also  used  for  the 
initiation  and  processing,  including 
litigation,  of  affirmative  claims  against 
[xttential  third  party  payers. 

This  system  is  usea  by  officials  and 
employees  of  other  components  of  the 
Department  of  Defense  in  the 
performance  of  their  official  duties 
relating  to  the  health  and  medical 
treatment  of  those  individuals  covered 
by  this  record  system;  physical  and 
psychological  qualifications  and 
suitability  of  candidates  for  various 
programs;  and  the  performance  of 
research  studies  and  the  compilation  of 
medical  data. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  officials  and  employees  of  the 
Department  of  Veterans  Affairs  in  the 
performance  of  their  official  duties 
relating  to  the  adjudication  of  veterans' 
claims  and  in  providing  medical  care  to 
Navy  and  Marine  Corps  members. 

To  officials  and  employees  of  other 
departments  and  agencies  of  the 
Executive  Branch  of  Government  upon 
request  in  the  performance  of  their 
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official  duties  related  to  review  of  the 
physical  qualifications  and  medical 
history  of  applicants  and  employees 
who  are  covered  by  this  record  system 
and  for  the  conduct  of  research  studies. 

To  private  organizations  (including 
educational  institutions)  and 
individuals  for  authorized  health 
research  in  the  interest  of  the  Federal 
Government  and  the  public.  When  npt 
considered  mandatory,  patient 
identification  data  shall  be  eliminated 
from  records  used  for  research  studies. 

,To  officials  and  employees  of  the 
National  Research  Council  in 
cooperative  studies  of  the  National 
History  of  Disease. 

To  officials  and  employees  of  local    , 
and  state  governments  and  agencies  in 
the  performance  of  their  official  duties 
relating  to'public  health  and  welfare, 
communicable  disease  control, 
preventive  medicine,  child  and  spouse 
abuse  prevention  and  public  safety. 

To  officials  and  employees  of  local 
and  state  governments  and  agencies  in 
the  performance  of  their  official  duties 
relating  to  professional  certification, 
licensing  and  accreditation  of  health 
pare  providers. 

To  law  enforcement  officials  to 
protect  the  life  and  welfare  of  third 
parties.  This  release  will  be  limited  to 
necessary  information.  Consultation 
with  the  hospital  or  regional  judge 
advocate  is  advised. 

To  spouses  of  service  members 
(including  reservists)  who  aie  infected 
with  the  Human  Immunodeficiency 
Virus.  This  release  will  be  limited  to 
HIV  positivity  information.  Procedures 
for  informing  spouses  will  be  published 
by  the  Director,  Naval  Medicine  and 
must  be  used. 

To  military  and  civilian  health  care 
providers  to  further  the  medical  care 
and  treatment  of  the  patient. 

To  release  radiation  data  per  10  CFR 
part  20. 

To  third  parties  in  those  cases  where 
the  Government  is  seeking 
reimbursement  under  the  Third  Party 
Payers  Act. 

When  required  by  federal  statute,  by 
executive  order,  or  by  treaty,  medical 
record  information  will  be  disclosed  to 
the  individual,  organization,  or 
government  agency,  as  necessary. 

The  DoD  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  system  of  records  notices 
also  apply  to  this  system. 

Note:  Records  of  identity,  diagnosis, 
prognosis  or  treatment  of  any  patient  which 
are  maintained  in  connection  with  thtf 
performance  of  any  program  or  activity 
relating  to  substance  abuse  education, 
prevention,  training,  treatment, 
rehabilitation,  or  research,  which  is 


conducted,  regulated,  or  directly  or  indirectly 
assisted  by  any  department  or  agency  of  the 
United  States,  except  as  provided  in  42 
U.S.C.  290dd-2,  be  confidential  and  be 
disclosed  only  for  the  purposes  and  under 
the"  circumstances  expressly  authoriztfd 
under  42  U.S.C.  290dd-2.  The  DoD  Blanket 
Routine  Uses'  do  not  apply  to  these  types  of 
records. 

Note:  This  system  ofjecords  contains 
individually  identifiable  health  information. 
The  DoD  Health  Information  Privacy 
Regulation  (DoD  6025. 18-R)  issued  pursuant 
to  the  Health  Insurance  Portability  and 
Accountability  Act  of  1996,  applies  to  most 
such  health  information.  DoD  6025. 18-R  may 
place  additional  procedural  requirements  on 
the  uses  and  disclosures  of  such  information 
beyond  those  found  in  the- Privacy  Act  of 
1974  or  mentioned  in  this  system  of  records 
notice. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Primary,  secondary,  and  subsidiary 
medical  health  records  are  stored  in  file 
folders,  microform,  on  magnetic  tape, 
personal  compaters.  machine  listings, 
discs,  and  other  computerized  or 
machine  readable  media. 

RETRIEVABILrnr: 

Military  health  (medical  and  dental) 
treatment  records  are  filed  and 
maintained  by  the  last  four  digits  of  the 
military  member's  Social  Security 
Number,  the  member's  last  name,  or  the 
member's  Social  Security  Number.  A 
locator  case  file  cross-references  the 
patient's  name  with  the  location  of  his/ 
her  record. 

Inpatient  (clinical)  health  records  are 
filed  and  maintained  by  the  last  four 
digits  of  the  sponsor's  Social  Security 
Number  or  a  register  number.  A  manual 
or  automatic  register  of  patients  is  kept 
at  each  Navy  medical  treatment  facility. 
The  location  of  the  file  can  be 
determined  by  a  seven-digit  register 
number  or  the,patient's  name. 

Outpatient  (medical  and  dental) 
health  records  are  filed  and  maintained 
by  the  sponsor's  Social  Security  Number 
or  date  of  birth,  relationship  to  the 
sponsor,  and  name.  A  locator  file  cross- 
references  the  patient's  name  with  the 
location  of  his/her  record. 

Treatment  records  retired  to  a  Federal 
Records  Center  prior  to  1971  are 
retrieved  by  the  name  and  service 
numbeF  or  file  number.  After  that  date, 
records  are  retrieved  by  name  and 
Social  Security  Number. 

Aviation  medical  records  are  filed  and 
maintained  by  Social  Security  Number 
and  name. 

Marine  Security  Guard  Battalion 
psychological  examination,  evaluation. 


and  treatment  case  files  contain  medical 
records  documenting  fitness  for 
assignment  as  Embassy  Guards  and  are 
filed  and  maintained  by  Social  Securitv 
Number  and  name.- Subsidiary  health 
care  records  may  or  may  not  be 
identified  by  patient  identifier.  When 
they  are,  they  may  be  retrieved  bv  name 
and  Social  Security  Number. 

SAFEGUARDS: 

Records  are  maintained  in  various 
kinds  of  filing  equipment  in  specific 
monitored  or  controlled  access  rooms  or 
areas:  public  access  is  not  permitted. 
Computer  terminals  are  located  in 
supervised  areas.  Access  is  controlled 
by  password  or  other  user  code  system. 
Utilization  reviews  ensure  that  the 
system  is  not  violated.  Access  is 
restricted  to  personnel  having  a  need  for 
the  record  in  providing  further  medical 
care  or  in  support  of  administrative/ 
clerical  functions.  Records  are 
controlled  by  a  charge-out  system  to 
clinical  and  other  authorized  personnel. 

RETENTION  AND  DISPOSAL 

Health  care  records  are  retained, 
retired,  and  disposed  of  in  accordance 
with  Secretary  of  the  Navy  Instruction 
5215.5  (Disposal  of  Navy  Marine  Corps 
Records)  and  Bureau  of  Medicine  and 
Surgery  Instruction  6150.1  (Health  Care 
Treatment  Records).  Specifics  are  given 
below: 

Military  health  (medical  and  dental) 
records  are  transferred  with  the  member 
upon  permanent  change  of  duty  station 
to  his/her  new  duty  station.  These 
records  are  retired  to  the  National 
Personnel  Records  Center,  (Military 
Personnel  Records),  9700  Page  Avenue. 
St.  Louis,  MO  63132-5100:  Naval    • 
Reserve  Personnel  Center.  4400 
Dauphine  Street,  New  Orleans,  LA  ' 
70149-7800;  and  Marine  Corps  Reserve 
Support  Center,  10950  El  Monte. 
Overland  Park,  KS  66211-1408. 

Inpatient  health  records  are 
transferred  to  the  National  Personnel 
Records  Center, -(Military  Personnel 
Records),  9700  Page  Avenue.  St.  Louis, 
MO  63132-5100  or  to  the  National 
Personnel  Records  Center,  (Civilian 
Personnel  Records),  111  Winnebago 
Street,  St.  Louis.  MO  63118-4199,  two 
years  after  the  calendar  year  of  the  last 
date  of  treatment. 

Oulpatient  health  records  of  civilians 
are  transferred  to  the  National  Personnef 
Records  Center,  (Military'  Personnel 
Records),  9700  Page  Avenue.  St.  Louis, 
MO  63132-5100  or  to  the  National 
Personnel  Records  Center,  (Civilian 
Personnel  Records),  111  Winnebago 
Street,  St.  Louis,  MO  63118-4199.  two 
years  after  the  calendar  vfar  of  the  last 
date  of  treatment. 
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X-ray  files  are  retained  on-site  and 
destroyed  three  years  after  the  last  x-ray 
in  the  file.  Asbestos  x-rays  are  retained 
on  site  indefinitely. 

Secondary  health  records  may  be 
retained  separate  from  the  health  record. 
A  notation  is  made  in  the  health  record 
that  these  records  exist  and  where  they 
are  being  kept.  When  the  health  record 
is  retired  or  the  patient  transfers,  these 
records  should  be  entered  in  the  health 
record. 

Aviation  medical  records  are  retained 
at  the  activity  and  destroyed  when  30 
years  old. 

Marine  Security  Guard  Battalion 
psychological  examination,  evaluation, 
and  treatment  case  files  containing 
medical  records  documenting  fitness  for 
assignment  as  Embassy  Guards  are 
retained  at  the  activity  and  destroyed 
after  50  years. 

Clinical  psychology  case  files 
documenting  suitability  for  special 
assignment  will  be  retained  at  the 
originating  medical  treatment  facility 
and  destroyed  when  50  years  old. 

Radiation  exposure  records  for 
personnel  are  maintained  indefinitely  in 
the  health  record,  and  in  a  centralized 
exposure  registry  held  by  the  Navy 
Environmental  Health  Center 
Detachment,  Naval  Dosimetry  Center, 
Bethesda,  MD  20889-5614. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Service  medical  (health  and  dental) 
records  for  active  and  reserve.  Navy  and 
Marine  Corps:  Chief,  Bureau  of 
Medicine  and  Surgery,  2300  E  Street, 
Northwest.  Washington,  DC  20372- 
5300;  Commanding  Officers,  Naval 
Activities,  Ships  and  Stations:  and. 
Director,  National  Personnel  Records 
Center,  Military  Personnel  Records, 
9700  Page  Avenue,  St.  Louis,  MO 
63132-5100.  Official  mailing  addresses 
are  published  as  an  appendix  to  the 
Navy's  compilation  of  system  of  record 
notices. 

Inpatient  and  outpatient  treatment 
records:  Chief,  Bureau  of  Medicine  and 
Surgery,  2300  E  Street,  Northwest, 
Washington.  DC  20372-5300; 
Commanding  Officers  and  Officers-in- 
Charge  of  naval  medical  treatment 
facilities;  and.  Director,  National 
Personnel  Records  Center,  Military 
Personnel  Records.  9700  Page  Avenue, 
St.  Louis,  MO  63132-5100.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
system  of  record  notices. 

NOTinCATKlN  PROCEDURE: 

Active  duty  Navy  and  Marine  Corps 
personnel  and  drilling  members  of  the 
Navy  and  Marine  Corps  Reserves 
seeking  to  determine  whether  this 


system  of  records  contains  information 
about  themselves  should  address 
written  inquiries  to  the  originating 
medical  or  dental  treatment  facility. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  system  of  record  notices. 

Inactive  Naval  Reservists  should 
address  requests  for  information  to  the 
Naval  Reserve  Personnel  Center,  4400 
Dauphine  Street,  New  Orleans,  LA 
70149-7800.  Marine  Reservists  should 
address  requests  for  information  to 
McU-ine  Corps  Reserve  Support  Center, 
10950  El  Monte,  Overland  Park,  KS 
66211-1408.  Former  members  who  have 
no  further  reserve  or  active  duty 
obligations  should  address  requests  for 
information  to  the  Director,  National 
Personnel  Records  Center,  (Military 
Personnel  Records),  9700  Page  Avenue, 
St.  Louis,  MO  63132-5100. 

All  written  requests  should  contain 
the  full  name  and  Social  Security 
Number  of  the  individual,  his/her 
signature,  and  in  those  cases  where  his/ 
her  period  of  service  ended  before  1971, 
his/her  service  or  file  number.  In 
requesting  records  for  personnel  who 
served  before  1964,  information 
provided  to  the  National  Personnel 
Records  Center  should  also  include  date 
and  place  of  birth  and  dates  of  periods 
of  active  Naval  service. 

Records  may  be  requested  in  person. 
Proof  of  identification  will  consist  of  the 
Armed  Forces  Identification  Card  or  by 
other  types  of  identification  bearing 
picture  and  signature. 

Requests  for  inpatient  records  within 
two  years  of  inpatient  stay  should  be 
addressed  to  the  Commanding  Officer  of 
the  hospital  where  the  individual  was 
treated. 

Requests  for  inpatient  records  after 
two  years  after  inpatient  stay  should  be 
addressed  to  the  Director,  National 
Personnel  Records  Center,  (Civilian 
Personnel  Records),  111  Winnebago 
Street,  St.  Louis,  MO  63118-4199  or  to 
the  Director,  National  Personnel 
Records  Center,  (Military  Personnel 
Records),  9700  Page  Avenue,  St.  Louis, 
MO  63132-5100. 

Requests  for  subsidiary  medical 
records  should  be  addressed  to  the 
Commanding  Officer  of  medical  or 
dental  center  where  treatment  was 
received. 

The  following  data  should  be 
provided:  Full  name.  Social  Security 
Number,  status,  date(s)  of  treatment  or 
period  of  hospitalization,  address  at 
time  of  medical  treatment,  and  service 
number. 

Full  name.  date,  and  place  of  birth, 
I.D.  card  or  driver's  license,  or  other 
identification  to  sufficiently  identify  the 
individual  with  the  medical  records 


held  by  the  treatment  facility  oiust  be 
presented. , 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  record 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  medical  or 
dental  treatment  facility  where 
treatment  was  received  or  to  the  officials 
listed  under  'Notification  procedure'. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
memager. 

RECORD  SOURCE  CATEGORIES: 

Reports  from  attending  and  previous 
physicians  and  other  medical  personnel 
regarding  the  results  of  physical,  dental, 
and  mental  examinations,  treatment, 
evaluation,  consultation,  laboratory,  x- 
rays,  and  special  studies  conducted  to 
provide  health  care  to  the  individual  or 
to  determine  the  individual's  physical 
and  dental  qualification. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None.  S 

N06150-^ 
SYSTEM  NAME: 

Naval  Health/Dental  Research  Center 
Data  File  (February  22,  1993.  58  FR 
10793). 

Changes 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  to  end  of  entry  'Note:  This 
system  of  records  contains  individually 
identifiable  health  information.  The 
DoD  Health  Information  Privacy 
Regulation  (DoD  6025. 18-R)  issued 
pursuant  to  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996.  applies  to  most  such  health 
information.  DoD  6025. 18-R  may  place 
additional  procedural  requirements  on 
the  uses  and  disclosures  of  such 
information  beyond  those  found  in  the 
Privacy  Act  of  1974  or  mentioned  in  this 
system  of  records  notice.' 


N0615O-3 
SYSTEM  NAME: 

Naval  Health/Dental  Research  Center 
Data  File. 
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SYSTEM  LOCATKM: 

Naval  Medical  Research  and 
Development  Command,  Naval  Medical 
Research  Institute  and/or  Naval  Dental 
Research  Institute  to  which  individual 
is  assigned.  Official  mailing  addresses 
are  published  as  an  appendix  to  the 
Navy's  compilation  of  systems  of 
records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

For  medical:  Navy  and  Marine  Corps 
personnel  on  active  duty  since  1960  to 
date.  Civilians  taking  part  in  Operation 
Deep  Freeze,  1964  to  date. 

For  dental:  Navy  and  Marine  Corps 
personnel  on  active  duty  since  1967  to 
date. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Extracts  of  information  from  official 
medk:al/dental  and  personnel  records, 
resulC&^of  dental  examinations 
conducted  by  staff  research  scientists,  as 
well  as  information  dealing  with 
biographical,  attitudes,  and  questions 
relating  to  medical  and  dental  health 
patterns  during  active  service  or  prior  to 
active  duty. 

AUTHORrry  for  maintenance  of  the  system: 
10  U.S.C.  5013  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  research,  monitor  and  analyze  the 
types  and  frequency  oJF  medical  and 
dental  diseases  and  illnesses  in  Navy 
and  Marine  Corps  personnel. 

routine  uses  of  records  maintained  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

V 

The  DoD  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

Note:  This  system  of  records  contains 
individually  identifiable  health  information. 
The  DoD  Health  Information  Privacy 
Regulation  (DoD  6025.18-R)  issued  pursuant 
to  the  Health  Insurance  Portability  and 
Accountability  Act  of  1996,  applies  to  most 
such  health  information.  DoD  6025.18-R  may 
place  additional  procedural  requirements  on 
the  uses  and  disclosures  of  such  information 
beyond  those  found  in  the  Privacy  Act  of 
1974  or  mentioned  in  this  system  of  records 
notice. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Files  are  maintained  on  magnetic 
tape,  flexible  and  hard  disks,  paper  files, 
■  punch  cards  and  optically  marked 
cards. 

RETRIEVABILrrY: 

Retrievability  is  by  Social  Security 
Number  or  service  number  as 
appropriate  for  military  and  former 
military  personnel.  Civilians  are  by 
name  only. 

SAFEGUARDS: 

Access  is  restricted  to  personnel 
having  a  need  to  work  with  the  research 
data  stored.  Access  is  controlled  by 
password  for  health  records  stored  on 
magnetic  tape.  Computerized  dental 
research  records  contain  I.D.  numbers 
that  can  be  matched  to  Social  Security 
Number's  on  code  sheets  maintained  by 
research  personnel. 

RETENTION  AND  DISPOSAL: 

Research  records  are  permanent.  They 
are  maintained  for  five  years  at  the 
activity  performing  the  research  and 
then  retired  to  the  Federal  Records 
Center,  St.  Louis,  MO. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commanding  Officer  of  the  activity  in 
question.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

NOTinCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commanding  Officer  of  the  activity  in 
question.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

Navy  and  Marine  Corps  personnel 
and  former  serving  members  must 
provide  a  Social  Security  Number  or 
service  number  as  appropriate,  give  the 
branch  of  service,  and  years  o£  active 
duty.  Civilians  in  Operation  Deep 
Freeze  must  identify  themselves  by  full 
name  and  the  year  in  which  they 
wintered  over. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commanding  Officer  of 
the  activity  in  question.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records  notices. 


Navy  and  Marine  Corps  personnel 
and  former  serving  members  must 
provide  a  Social  Security  Number  or 
service  number  as  appropriate,  give  the 
branch  of  service,  and  years  of  active 
duty.  Civilians  in  Operation  Deep 
Freeze  must  identify  themselves,  by  full 
name  and  the  year  in  which  they 
wintered  over. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing  . 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Na\y 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  derived  from  (a)  ^ 
Medical  Treatment  Record  Systems, 
including  medical,  dental,  health 
records,  inpatient  treatment  records  and 
outpatient  treatment  records,  (b) 
Personnel  Records  System  and 
Personnel  Rehabilitation  Support 
System,  (c)  Enlisted  Master  File,  (d) 
information  provided  by  the  qiembers 
themselves  on  a  volunteer  basis  in  ■ 

response  to  specific  research 
questionnaires  and  forms,  and  (e) 
information  provided  by  the  members' 
peers  and  superiors. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N06150-4 
SYSTEM  NAME: 

DoD  Birth  Defects  Registry  (December 
1,2000.  ,65  FR  75258). 

Ctianges 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  to  end  of  entry  'Note:  This 
system  of  records  contains  individually 
identifiable  health  information.  The 
DoD  Health  Information  Privacy 
Regulation  (DoD  6025.18-R)  issued 
pursuant  to  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996,  applies  to  most  such  health 
information.  DoD  6025.18-R  may  place 
additional  procedural  requirements  on 
the  uses  and  disclosures  of  such 
information  beyond  those  found  in  the 
Privacy  Act  of  1974  or  mentioned  in  this 
system  of  records  notice.' 


N06150-4 
SYSTEM  NAME: 

DoD  Birth  Defects  Registry. 
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SYSTEM  location: 

Naval  Health  Research  Center, 
Emerging  Illness  Division,  P.O.  Box 
85122.  San  Diego.  CA  92186-5122. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BV  THE 
SYSTEM: 

DoD  beneficiary  infants  born  in  both 
military  and  civilian  medical  facilities 
beginning  October  1,  1993,  and  their 
parents. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Demographic  data  and  health  data 
potentially  related  to  a  birth  defect. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  131,  Office  of  the  Secretary 
of  Defense;  10  U.S.C.  136,  Under 
Secretary  of  Defense  for  Personnel  and 
Readiness;  10  U.S.C.  2358.  Research  and 
Development  Projects;  E.G.  9397  (SSN); 
and  OASD/HA  Policy  for  National 
Surveillance  for  Birth  Defects  Among 
Department  of  Defense  (DoD)  Health 
Care  Beneficiaries  Clinical  Policy  99- 
006  dated  November  17.  1998. 

PURPOSE(S): 

To  determine  those  birth  defects  that 
are  most  common  within  this 
population;  to  provide  information 
regarding  increases,  if  any,  in  the 
incidence  of  specific  malformations:  to 
compare  rates  stratified  by  beneficiary 
status  (military  or  dependent)  and 
among  active-duty  personnel,  by 
occupation;  to  identify  geographical  or 
military  service-related  areas  of 
reproductive  concern  for  cluster 
analysis;  to  identify'  any  correlation  of 
rates  of  defects  with  changing  trends  in 
cultural,  social,  and  environmental 
factors;  and  to  provide  a  data  repository 
that  future  investigators  and  policy 
makers  might  use  to  study  militarily 
important  birth  defects  hypotheses. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  Social  Security  Administration 
(SSA)  for  considering  individual  claims 
for  benefits  for  which  SSA  is 
responsible. 

To  the  Department  of  Veterans  Affairs 
(DVA)  for  considering  individual  claims 
for  benefits  for  which  that  DVA  is 
responsible,  and  for  use  in  scientific, 
medical  and  other  analysis  regarding 
reproductive  outcomes  research 
associated  with  military  service. 

To  the  Department  of  Health  and 
Human  Services,  Centers  for  Disease 


Control  and  Prevention  and  state  birth 
defect  registries  for  use  in  scientific, 
medical  and  other  analysis  regarding 
reproductive  outcomes  research 
associated  with  military  service. 

The  DoD  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  notices  apply  to 
this  system. 

Note:  This  system  of  records  contains 
individually  identiriable  health  information. 
The  DoD  Health  Information  Privacy 
Regulation  (DoD  B02.'i.18-R)  issued  pursuant 
to  the  Health  Insurance  Portability  and 
Accountability  Act  of  1996.  applies  to  most 
such  health  information.  DoD  6025. 1&-R  may 
place  additional  procedural  requirements  on 
the  u.ses  and  disclosures  of  such  information 
beyond  those  found  in  the  Privacy  Act  of 
1974  or  mentioned  in  this  system  of  records 
notice. 

POLICIES  AND  PRACTICES  EOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computerized  and  paper  records. 

RETRIEVABILrfY: 

Name  and  Social  Security  Number. 

SAFEGUARDS: 

Access  provided  on  a  need-to-know 
basis  only.  Computerized  information  is 
password  protected  and  maintained  is  a 
locked  and/or  guarded  office. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  when  three 
years  old  or  discontinuance  of  function, 
whichever  is«arlier. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Policy  Official:  Chief.  Bureau  of 
Medicine  and  Surgerv.  2300  E  Street, 
NW..  Washington.  DC  20372-5300. 

System  manager:  Commanding  officer 
of  the  activity  in  question.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
commanding  officer  of  the  activity 
where  assigned. 

The  request  should  contain  full  name, 
Social  Security  Number,  and  must  be 
signed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
commanding  officer  of  the  activity 
where  assigned. 


The  request  should  contain  full  name. 
Social  Security  Number,  and  must  be 
signed. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  hfavy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Individual.  American  Red  Cross, 
blood  donors,  hospitals,  persons  seeking 
replacement  of  blood. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 
None. 

N06150-5 

SYSTEM  NAME: 

Millennium  Cohort  Study  (August  17, 
2001,  66  FR  43237). 

Changes 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  to  end  of  entry  'Note:  This 
system  of  records  contains  individually 
identifiable  health  information.  The 
DoD  Health  Information  Privacy 
Regulation  (DoD  6025. 18-R)  issued 
pursuant  to  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996,  applies  to  most  such  health 
information.  DoD  6025. 18-R  may  place 
additional  procedural  requirements  on 
the  uses  and  disclosures  of  such 
information  beyond  those  found  in  the 
Privacy  Act  of  1974  or  m'entioned  in  this 
system  of  records  notice.' 


N06150-5 
SYSTEM  NAME: 

Millennium  Cohort  Study. 

SYSTEM  location: 

Naval  Health  Research  Center,  .  I 

Emerging  Illness  Division,  P.O.  Box 
85122.  San  Diego  CA  92186-5122. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

An  initial  probability-based,  cross- 
sectional  sample  of  100.000  U.S.  Armed 
Forces  personnel  (active  duty  Army, 
Navy,  Marine  Corps,  and  Coast  Guard 
and  reserve/National  Guard),  as  of 
October  2000,  that  will  be  followed 
prospectively  by  postal  surveys  every  3 
years  over  a  21 -year  period.  The  initial 
sample  of  100,000  persons  will  be 
comprised  of  30,000  individuals  who 
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have  been  deployed  to  Southwest  Asia, 
Bosnia,  or  Kosovo  since  August  1997, 
and  70,000  individuals  Who  have  not 
been  deployed  to  these  conflicts.  In 
October  2004  and  October  2007,  a 
random  sample  of  20,000  new  Armed 
Forces  personnel  will  be  added  to  the 
cohort.  The  total  of  140,000  individuals 
will  be  followed  until  the  year  2022. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Demographic  data,  such  as  name. 
Social  Security  Number,  rank,  grade, 
gender,  military  occupational  specialty. 
Health  data,  such  as  self-reported 
medical  conditions  and  symptoms, 
smoking  and  drinking  behaviors. 
Validated  instruments  will  be 
incorporated  to  capture  self-assessed 
physical  and  mental  functional  status 
(Short  Form-36  Veterans),  psychosocial 
assessment  (Patient  Health 
Questionnaire),  and  posttraumatic  stress 
disorder  (Patient  Checklist-17). 

Information  obtained  from  the  survey 
responses  will  be  supplemented  with 
deployment,  occupational,  vaccination, 
and  healthcare  utilization  data)  related 
to  individual  health  status. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  136,  Under 
Secretary  of  Defense  for  Personnel  and 
Readiness;  and  E.O.  9397  (SSN);  DoD 
Protocol  Number  32227;  Sec  743, 
National  Defense  Authorization  Act  for 
Fiscal  Year  1999;  Sec  735,  National 
Defense  Appropriations  Act  for  Fiscal 
Year  2001;  Defense  Technology 
Objective  MD.25  Deployed  Force  Health 
Protection:  Predicting  Warfighter 
Resilience. 

PURPOSE(S): 

To  create  a  probability-based,  cross 
sectional  database  of  selected  veterans 
who  have,  or  have  not,  deployed 
overseas  so  that  various  longitudinal 
health  and  research  studies  may  be 
conducted  over  a  21  year  period.  The 
database  will  be  used: 

a.  To  systematically  collect 
p>opulation-based  demographic  and 
health  data  to  evaluate  the  health  of 
Armed  Forces  personnel  throughout 
their  careers  and  after  leaving  service. 

b.  To  evaluate  the  impact  of 
operational  deployments  on  various 
measures  of  health  over  time  including 
medically  unexplained  symptoms  and 
chronic  diseases  such  as  cancer,  heart 
disease  and  diabetes. 

c.  To  serve  as  a  foundation  upon 
which  other  routinely  captured  medical 
and  deployment  data  may  be  added  to 
answer  future  questions  regarding  the 
health  risks  of  operational  deployment, 
occupations,  and  general  service  in  the 
Armed  Forces. 


d.  To  examine  characteristics  of 
service  in  the  Armed  Forces  associated 
with  common  clinician-diagnosed 
diseases  and  with  scores  on  several 
standardized  self-reported  health 
inventories  for  physical  and 
psychological  functional  status. 

e.  To  provide  a  data  repository  and 
available  representative  Armed  Forces 
cohort  that  future  investigators  and 
policy  makers  might  use  to  study 
important  aspects  of  service  in  the 
Armed  Forces  including  disease 
outcomes  among  a  Armed  Forces 
cohort. 

In  addition  to  revealing  changes  in 
veterans'  health  status  over  time,  the 
Millennium  Cohort  Study  will  serve  as 
a  data  repository,  providing  a  solid 
foundation  upon  which  additional 
epidemiological  studies  may  be 
constructed. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  522a(b)(3): 

To  the  Department  of  Veterans  Affairs 
(DVA)  for  (1)  considering  individual 
claims  for  benefits  for  which  that  DVA 
is  responsible;  and  (2)  for  use  in 
scientific,  medical  and  other  analysis 
regarding  health  outcomes  research 
associated  with  military  service. 

To  the  Department  or  Health  and 
Human  Services,  Centers  for  Disease 
Control  and  Prevention  for  use  in    ■ 
scientific,  medical  and  other  analysis 
regarding  health  outcome  research 
associated  with  military  service. 

Note:  All  disclosures  to  the  DVA  and  HHS 
must  have  prior  approval  of  the  Naval  Health 
Research  Center  Institutional  Review  Board 
and  a  Memorandum  of  Understanding  must 
be  entered  into  to  ensure  the  right  and 
obligations  of  the  signatories  are  clear. 
Access  to  data  (1)  is  provided  on  need-to- 
know  basis  only;  (2)  must  adhere  to  the  rule 
of  minimization  in  that  only  information 
necessary  to  accomplish  the  purpose  for 
which  the  disclosure  is  being  made  is 
releasable:  and  (3)  must  follow  strict 
guidelines  established  in  the  data  sharing 
agreement. 

To  the  Social  Security  Administration 
(SSA)  for  considering  individual  claims 
for  benefits  for  which  that  SSA  is 
responsible. 

The  DoD  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

Note:  This  system  of  records  contains 
individually  identifiable  health  information. 


The  DoD  Health  Information  Privacy 
Regulation  (DoD  6025. 18-R]  issued  pursuant 
to  the  Health  Insurance  Portability  and 
Accountability  Act  of  1996,  applies  to  most 
such  health  information.  DoD*025.18-R  may 
place  additional  procedural  requirements  on 
the  uses  and  disclosures  of  such  information 
beyond  those  found  in  the  Privacy  Act  of 
1974  or  mentioned  in  this  system  of  records 
notice. 

POUCIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  databases;  electronic 
records  are  stored  on  magnetic  media. 

RETRIEVABILrrV: 

Records  are  retrieved  by  military 
service  member's  name  and  Social 
Security  Number. 

SAFEGUARDS:  -  ^ 

Access  to  areas  where  records  are 
maintained  is  limited  to  authorized 
personnel.  Access  control  devices 
protect  areas  during  working  hours  and 
intrusion  alarm  devices  during  non-duty 
hours.  Access  to  data  is  provided  on 
need-to-know  basis  only.  Password  or 
other  user  code  controls  access  to  data. 

RETENTION  AND  DISPOSAL: 

Disposition  pending  (until  the 
National  Archives  and  Records 
Administration  has  approved  the 
retention  and  disposition  schedule  for 
these  records,  treat  then  as  permanent. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Policy  Official:  Commanding  Officer, 
Naval  Health  Research  Center,  Box 
85122.  San  Diego,  CA  92186-5122. 

Record  Holder:  Senior  Investigator, 
The  Millennium  Cohort  Study,  Naval 
Health  Research  Center,  Emerging 
Illness  Division,  P.O.  Box  85122,  San 
Diego,  CA  92186-5122 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine     " 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Senior 
Investigator,  The  Millennium  Cohort 
Study,  Naval  Health  Research  Center, 
Emerging  Illness  Division,  P.O.  Box 
85122,  San  Diego,  CA  92186-5122. 

The  request  should  contain  the 
service  member's  name  and  Social 
Security  Number  and  must  be  signed  by 
the  service  member  requesting  the 
information. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Senior  Investigator,  The 
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Millennium  Cohort  Study,  Naval  Health 
Research  Center.  Emerging  Illness 
Division.  PO  Box  85122,  San  Diego,  CA 
92186-5122. 

The  request  should  contain  the 
servfce  member's  name  and  Social 
Security  Number  and  must  be  signed  by 
the  service  member  requesting  the 
information. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  content?  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5:  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Individual  participant  survey 
instruments;  Composite  Health  Care 
System;  Corporate  Executive 
Information  Systems;  Defense 
Manpower  Data  Center;  Defense 
Enrollment  Eligibility  Reporting  System; 
Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services;  survey  research 
instruments  and  health  research  records 
at  Naval  Medical  Center.  San  Diego;  and 
individual  physical  exams  and 
biological  specimens. 

EXEMPTIONS  CLAHMEO  FOR  THE  SYSTEM: 
None. 

N06320-1 

SYSTEM  NAME: 

Health  Care  Accounts  and  Insurance 
Information  (February  22,  1993,  58  FR 
10794). 

Changes 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  to  end  of  entry  'Note:  This 
system  of  records  contains  individually 
identifiable  health  information.  The 
DoD  Health  Information  Privacy 
Regulation  (DoD  6025. 18-R)  issued 
pursuant  to  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996,  applies  to  most  such  health 
information.  DoD  6025. 18-R  may  place 
additional  procedural  requirements  on 
the  uses  and  disclosures  of  such 
information  beyond  those  found  in  the 
Privacy  Act  of  1974  or  mentioned  in  this 
system  of  records  notice.' 


N0632O-1 

SYSTEM  NAME: 

Health  Care  Accounts  and  insurance 
Information. 


SYSTEM  location: 

Primary  System  is  located  at  the 
Bureau  of  Medicine  and  Surgerv.  2300 
E  Street,  NW.,  Washington,  DC  20372- 
5300. 

Decentralized  Segments  are  located  at 
the  Naval  Hospitals  and  Medical  Clinics 
which  provide  services  or  perform  work 
giving  rise  to  such  accounts  receivable. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  system  of  record  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  individual  receiving  health  care 
treatment  or  examination  services 
funded  by  the  Navy  Medical 
Department.  Coverage  also  includes 
sponsors  and  other  persons  responsible 
for  the  debts  of  such  persons.  All 
commercial  insurance  carriers  with 
whom  the  Department  of  the  Navy  has 
filed  a  claim  under  the  Third  Party 
Payers  Act. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual's  name  and  Social  Security 
Number,  sponsor's  Social  Security 
Number,  if  applicable,  pay  grade, 
branch  of  service  of  service,  duty  station 
address,  account  number,  activity 
performing  service,  patient's  insurance 
information,  civilian  employer,  patient 
category,  time  and  dates  of  service,  units 
of  service,  physicians'  and  hospitals' 
statements  of  service  a  total  charges  for 
treatment  including  interest, 
administrative  and  penalty  cheirges, 
payment  receipts,  admission 
documents,  correspondence  relating  to 
collection  attempts  to  ascertain 
eligibility  status,  patient  category,  and 
third  party  insurer  liability,  records  of 
payment  received  and  outstanding 
balances,  letter  reports  of  uncollectible 
accounts  receivable,  records  suspending 
or  terminating  collection  action  or 
effecting  compromise  settlement 
agreements,  and  requests  for  recovery  of 
CHAMPUS  funds  and  substantiating 
documents. 

AUTHORTfY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

31  U.S.C.  191-195.  227,  and  952  (also 
known  as  the  Federal  Claims  Collection 
Act  of  1966);  10  U.S.C.  1078-1079  and 
1095;  37  U.S.C.  702.  705.  and  1007;  E.O. 
9397  (SSN);  and.  10  U.S.C.  1095. 
Collection  From  Third  Party  Payers  Act. 

PURPOSE(S): 

To  identify  and  facilitate  payment  of 
amounts  owed  the  U.S.  Users  of  the 
information  include  Bureau  of  Medicine 
and  Surgery  personnel  who  are  directly 
involved  in  processing  payments  or 
billings  of  patient  accounts.  The 
information  is  used  to  determine 


amounts  owed,  methods  to  be  employed 
to  effect  recovery,  whether  or  not  the 
claim  can  be  cdTnpromised  or  collection 
action  thereon  terminated  or  suspended. 

To  determine  amounts  owed  by  third 
party  health  insurers,  and  to  collect 
charges  for  utility  bills  and  other 
miscellaneous  items.  File  may  be 
forwarded  to  the  Naval  Criminal 
Investigative  Service  for  investigation  or 
to  any  component  of  DOD,  as  needed,  in 
the  performance  of  their  duties  related 
to  same. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  third  parties  in  those  cases  where 
the  Government  is  seeking 
reimbursement  under  the  Third  Party 
Payers  Act. 

The  DoD  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  notices  also 
apply  to  this  system. 

Note:  This  system  of  records  contains 
individually  identifiable  health  information.^ 
The  DoD  Health  Information  Privacy 
Regulation  (DoD  6025. 18-R)  issued  pursuant 
to  the  Health  Insurance  Portability  and 
Accountability  Act  of  1996.  applies  to  most 
such  health  information.  DoD  602.5. 18-R  may 
place  additional  procedural  requirements  on 
the  uses  and  disclosures  of  such  information 
beyond  those  found  in  the  Privacy  Act  of 
1974  or  mentioned  in  this  system  of  records 
notice. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

.  Disclosure  pursuant  to  5  U.S.C. 
552a(b)(12)  may  be  made  from  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act  of  1966  (15  U.S.C.  1681a(f))  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)).  The  disclosure  is 
limited  to  information  necessary  to 
establish  the  identity  of  the  individual, 
including  name,  address,  and  taxpayer 
identification  number  (Social  Security 
Number);  the  amount,  status,  and 
history  of  the  claim;  and  the  agency  or 
program  under  which  the  claim  arose 
for  the  sole  purpose  of  allowing  the 
consumer  reporting  agency  to  prepare  a 
commercial  credit  report. 
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POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  records  stored  on  disc, 
tape,  punched  cards,  and  machine 
listings.  Manual  records  stored  on  index 
cards  (3x5)  in  card  files  and  in  file 
folders  and  reading  files. 

RETRIEVABHJTY: 

Automated  records  are  retrieved  by 
either  a  query  or  a  request  for  a  standard 
report.  Data  may  be  indexed  by  any  data 
element  although  the  primary  search 
keys  are  name  and  Social  Security 
Number.  Paper  records  are  filed 
alphabetically  by  last  name  of  debtor. 

SAFEGUARDS: 

Access  to  the  automated  system 
requires  user  account  number  and 
password  sign  on.  Access  to  the  paper 
records  and/or  terminals  are  limited  to 
authorized  personnel  that  are  properly 
screened  and  trained.  Office  space 
where  records  and/or  terminals  are 
located  is  locked  after  official  working 
hours. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  active  file 
until  collection  action  has  been 
completed,  compromised,  suspended,  or 
terminated.  They  are  held  in  inactive 
file  until  statute  of  limitations  has  run 
and  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Bureau  of  Medicine  and 
Surgery.  2300  E  Street.  NW.. 
Washington,  DC  20372-5300,  and 
Commanding  Officers  of  Medical 
Treatment  Facilities.  Official  mailing 
addresses  are  published  as  an  appendix 
to  Navy's  compilation  of  system  of 
record  notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Chief. 
Bureau  of  Medicine  and  Surgery.  2300 
E  Street.  NW..  Washington.  DC  20372- 
5300  or  to  the  Commanding  Officer  of 
the  Medical  Treatment  Facility  where 
treatment  was  received.  Requests  should 
provide  the  full  name  of  the  patient  and 
sponsor,  the  military  or  dependency 
status  of  the  patient  and  sponso'r,  and 
the  location  and  approximate  dates  of 
treatment  or  examination.  Driver's 
license  and/or  military  I.D.  card  will  be 
considered  adequate  proof  of  identity. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 


written  inquiries  to  the  Chief,  Bureau  of 
Medicine  and  Surgery,  2300  E  Street, 
NW.,  Washington.  DC  20372-5300  or  to 
the  Commanding  Officer  of  the  Medical 
Treatment  Facility  where  treatment  was 
received.  Requests  should  provide  the 
full  name  of  the  patient  and  sponsor,  the 
military  or  dependency  status  of  the 
patient  and  sponsor,  and  the  location 
and  approximate  dates  of  treatment  or 
examination.  Driver's  license  and/or 
military  I.D.  card  will  be  considered 
adequate  proof  of  identity. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFT?  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Automated  patient  administration 
system  records  produced  at  Medical 
Treatment  Facilities  include  but  are  not 
limited  to  Inpatient  Admission/ 
Disposition  Records,  NAVMEDCOM 
6300/5;  Report  of  Treatment  Furnished 
Pay,  Patients-Hospitalization/Outpatient 
Treatment  Furnished,  DOD  7/7A,  Part 
A/B.  Other- record  source  categories  are: 
OCHAMPUS,  Denver;  U.S  Postal 
Service;  Military  Locator  Service;  State 
Departments  of  Motor  Vehicles;  any 
component  of  the  DOD;  the  Department 
of  Justice,  the  General  Accounting 
Office,  retail  credit  associations, 
financial  institutions,  current  or 
previous  employers,  educational 
institutions,  trade  associations, 
automated  system  interfaces,  local  law 
enforcement  agencies,  the  Department 
of  Health  and  Human  Services,  the 
Internal  Revenue  Service,  and  the  Office 
of  Personnel  Management. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N0e320-3 
SYSTEM  NAME: 

Quality  Assurance/Risk  Management 
(February  22,  1993.  58  FR  10797). 

Changes: 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  to  end  of  entry  'Note:  This 
system  of  records  contains  individually 
identifiable  health  information.  The 
DoD  Health  Information  Privacy 
Regulation  (DoD  6025. 18-R)  issued 
pursuant  to  the  Health  Insurance 
Portability  and  Accountability  Act  of 


1996.  applies  to  most  such  health 
information.  DoD  6025. 18-R  may  place 
additional  procedural  requirements  on 
the  uses  and  disclosures  of  such 
information  beyond  those  found  in  the 
Privacy  Act  of  1974  or  mentioned  in  this 
system  of  records  notice." 


N06320-3 
SYSTEM  NAME: 

Quality  Assurance/Risk  Management. 

SYSTEM  LOCATION: 

Bureau  of  Medicine  and  Surger\'. 
Navy  Department.  Washington,  DC 
20372-5300;  health  care  treatment 
facilities.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  record  system  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Naval  Military  health  care  providers 
including  active  duty,  reserve,  retired, 
and  separated  personnel:  Naval  civilian 
health  care  providers  including 
government  employees,  volunteers,  and 
contractors. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Credentialing  records  including 
Individual  Credentials  Files.  Clinical 
Activity  Files,  Clinical  Performance 
Profiles.  Performance  Appraisal  Reports 
and  other  records  including 
administrative  and  disciplinarv 
proceedings;  records  of  current  and  past 
employment  and/or  assignment,  current 
and  past  clinical  privileges, 
qualifications  and  performance,  peer 
review  records.  Internal  Review  records, 
statements  of  physical  and  mental 
health. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301.  Departmental 
Regulations;  10  U,S.C.  1102  and  5132; 
and  E.O.  9397  (SSN). 

PURPOSE(S): 

This  system  relates  to  the  Bureau  of 
Medicine  and  Surgery's  Quality 
Assurance/Risk  Management  Program.  It 
is  used  to  review  the  quality  and 
appropriateness  of  are  provided  to 
patients;  investigate  analyze,  and  report 
accidents,  injuries,  and  other  incidents 
which  may  be  related  to  patient  care  or 
safety;  to  identif\'  health  care  providers 
with  known  or  suspected  deficiencies  or 
impairments  which  may  affect  patient 
care  or  safety  or  be  the  subject  of 
professional  negligence  claims. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
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552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

With  the  exception  of  the  subject  of  a 
quality  assurance  act,  the  identify  of  any 
person  receiving  health  care  services 
from  the  Department  of  Defense  of  the 
identify  of  any  other  person  associated 
with  the  department  for  purposes  of  a 
medical  quality  assurance  program  that 
is  disclosed  in  a  medical  quality 
assurance  record  shall  be  deleted  from 
that  record  or  document  before  any 
disclosure  of  such  record  is  made 
outside  the  Department  of  Defense. 
Such  requirement  does  not  apply  to  the 
release  of  information  pursuant  to  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a). 

Medical  quality  assurance  record  (10 
U.S.C.  1102)  described  herein  may  not 
be  made  available  to  any  person  under 
the  Freedom  of  Information  Act  (5 
U.S.C.  552). 

QUALrrV  ASSURANCE  RECORDS  MAY  BE 
DISCLOSED: 

To  a  Federal  executive  agency  or 
private  organization,  if  such  medical 
quality  assurance  record  or  testimony  is 
needed  by  such  agency  or  organization 
to  perform  licensing  or  accreditation 
functions  related  to  Department  of 
Defense  health  care  facilities  or  to 
perform  monitoring,  required  by  law,  or 
Department  of  Defense  Health  care 
facilities. 

To  an  administrative  or  judicial 
proceeding  commenced  by  a  present  or 
former  Department  of  Defense  health 
care  provider  concerning  the 
termination,  suspension,  or  limitation  of 
clinical  privileges  of  such  health  care 
provider. 

To  a  governmental  board  or  agency  or 
to  a  professional  health  care  society  of 
organization,  is  such  medical  quality 
assurance  record  or  testimony  is  needed 
by  such  board,  agency,  society,  or 
organization  to  perform  licensing, 
credentialing,  or  the  monitoring  of 
professional  standards  with  respect  to 
any  health  care  provider  who  is  a  or  was 
a  member  of  an  employee  of  the 
Department  of  Defense. 

To  a  hospital,  medical  care  center,  or 
other  institution  that  provides  health 
care  services,  if  such  medical  quality 
assurance  record  or  testimony  is  needed 
by  such  institution  to  assess  the 
professional  qualifications  of  any  health 
care  provider  who  is  or  was  a  member 
or  employee  of  the  Department  of 
Defense  and  who  has  applied  for  or 
been  granted  authority  or  employment 
to  provide  health  care  services  in  or  on 
behalf  of  such  institutions. 


To  an  officer,  employee,  or  contractor 
of  the  Department  of  Defense  who  has 
a  need  for  such  record  or  testimony  to 
perform  official  duties. 

To  a  criminal  or  civil  law  enforcement 
agency  or  instrumentality  charged  under 
applicable  law  with  the  protection  of 
the  public  health  or  safety,  if  a  qualified 
representative  of  such  agency  or 
instrumentality  makes  a  written  request 
that  such  record  of  testimony  be 
provided  for  a  purpose  authorized  by 
law. 

In  an  administrative  or  judicial 
proceeding  commenced  by  a  criminal  or 
civil  law  enforcement  agency  or 
instrumentality  referred  to  in  the  above 
paragraph,  but  only  with  respect  to  the 
subject  of  such  proceeding. 

The  DoD  Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  notices  also 
apply  to  this  system. 

Note:  This  system  of  records  contains 
individually  identiHable  health  information. 
The  DoD  Health  Information  Privacy 
Regulation  (DoD  6023. 18-R]  issued  pursuant 
to  the  Health  Insurance  Portability  and 
Accountability  Act  of  1996.  applies  to  most 
such  health  information.  DoD  6025. 18-R  may 
place  additional  procedural  requirements  on 
the  Uses  and  disclosures  of  such  information 
beyond  those  found  in  the  Privacy  Act  of 
1974  or  mentioned  in  this  system  of  records 
notice. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  hard  copy 
forms  in  filing  cabinets. 

RETRIEVABILtTY: 

Records  are  retrieved  by  full  name  or 
Social  Security  Number  of  health  care 
provider,  or  other  alpha/numeric 
identifier. 

SAFEGUARDS: 

Files  are  monitored  during  normal 
working  hours  by  authorized  personnel 
and  the  room  or  the  files  are  locked  at 
all  other  times. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  at  the  command 
to  which  the  health  care  provider  is 
assigned  and  are  transferred  to  the 
provider's  new  command  upon  transfer. 
When  health  care  providers  leave  the 
health  care  system,  the  Individual 
Credentials  Files  are  ordinarily  retained 
\  at  a  provider's  last  command  for  10 
years  and  then  destroyed.  If  the 
provider's  Individual  Credentials  File 
contains  a  permanent  adverse 
privileging  action  or' an  investigation  of 
criminal  misconduct,  the  original  is 


forwarded  to  BUMED  for  the  10  year 
retention  period  and  then  permanently 
archived.  Performance  Appraisal 
Reports  and  associated  documents  are 
retained  at  each  command  to  which  a 
provider  is  assigned  for  10  years  after 
the  provider  leaves  the  facility  and  then 
destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Bureau  of  Medicine  and 
Surgery,  Navy  Department,  Washington, 
DC  20372-5300.  Commanding  officers 
or  Officers  in  charge  of  Navy  Medical 
Department  health  care  treatment 
facilities.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices.  i 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  naval 
medical  facility  where  the  treatment 
was  received  or  to  the  Chief,  Bureau  of 
Medicine  and  Surgery.  Requests  should 
contain  the  full  name.  Social  Security 
Number,  and  signature  of  the 
individual.  The  individual  may  also 
visit  BUMED  or  the  health  care 
treatment  facility.  Visitors  must  possess 
proof  of  identification  such  as  I.D.  card, 
driver's  license,  or  other  identification 
showing  name  and  a  recent  photograph 
of  the  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  naval  medical 
facility  where  the  treatment  was 
received  or  to  the  Chief,  Bureau  of 
Medicine  and  Surgery.  Requests  should 
contain  the  full  name.  Social  Security 
Number,  and  signature  of  the 
individual.  The  individual  may  also 
visit  BUMED  or  the  health  care 
treatment  facility.  Visitors  must  possess 
proof  of  identification  such  as  I.D.  card, 
driver's  license,  or  other  identification 
showing  name  and  a  recent  photograph 
of  the  individual. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
jecords,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  fi-om  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Incident  reports  relating  to  patients, 
staff,  and  other  personnel  documenting 
accidents,  injuries,  and  other  incidents, 
together  with  supportive 


Federal  Register/ Vol.  68,  No.  115 /Monday,  June  16,  2003 /Notices 


35669 


correspondence  and  statements 
including  statistical  display  and 
summaries. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

N0632O-4  ■    ' 

SYSTEM  NAME: 

Blood  Donor  Files  (September  9, 
1996.  61  FR  47483). 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  to  end  of  entry  'Note:  This 
system  of  records  contains  individually 
identifiable  health  information.  The 
DoD  Health  Information  Privacy 
Regulation  (DoD  6025. 18-R)  issued 
pursuant  to  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996,  applies  to  most  such  health 
information.  DoD  6025. 18-R  may  place 
additional  procedural  requirements  on 
the  uses  and  disclosures  of  such 
information  beyond  those  found  in  the 
Privacy  Act  of  1974  or  mentioned  in  this 
system  of  records  notice." 


N06320-4 
SYSTEM  NAME: 

Blood  Donor  Files. 

SYSTEM  LOCATION: 

Organizational  elements  of  the 
Department  of  the  Navy.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Personnel  donating  blood  or  seeking 
replacement  of  blood. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Blood  donation  and  blood 
replacement  requirement  records. 

AUTHORrfY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  21  U.S.C.  600-799;  and 
E.O.  9397  (SSN). 

PURPOSE(S): 

To  record  emergency  blood  requests 
by  blood  type,  identify  donors,  replace 
blood  provided  to  cover  individuals, 
and  to  meet  regulatory  requirements 
imposed  by  the  Food  and  Drug 
Administration. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 


552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  notices  apply  to 
this  system. 

Note:  This  system  of  records  contains 
individually  identifiable  health  information. 
The  DoD  Health  Information  Privacy 
Regulation  (DoD  6025. 18-R)  issued  pursuant 
to  the  Health  Insurance  Portability  and 
Accountability  Act  of  1996,  ap>plies  to  most 
such  health  information.  DoD  6025. 18-R  may 
place  additional  procedural  requirements  on 
the  uses  and  disclosures  of  such  information 
beyond  those  found  in  the  Privacy  Act  of 
1974  or  mentioned  in  this  system  of  records 
notice. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computerized  and  paper  records. 

RETRIEVABILITY: 

Name  and  Social  Security  Number. 

SAFEGUARDS: 

Access  provided  on  a  need-to-know 
basis  only.  Computerized  information  is 
password  protected  and  maintained  is  a 
locked  and/or  guarded  office. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  when  three 
years  old  or  discontinuance  of  function, 
whichever  is  earlier. 

SYSTEM  MMIAGER(S)  AND  ADDRESS: 

Policy  Official:  Chief,  Bureau  of 
Medicine  and  Surgery,  2300  E  Street, 
NW.,  Washington,  DC  20372-5300. 

System  manager:  Commanding  officer 
of  the  activity  in  question.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
commanding  officer  of  the  activity"^ 
where  assigned. 

The  request  should  contain  full  name. 
Social  Security  Number,  and  must  be 
signed.  — 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
commanding  officer  of  the  activity 
where  assigned. 


The  request  should  contain  full  name. 
Social  Security  Number,  and  must  be 
signed. 

V 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navv 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Individual,  American  Red  Cross, 
blood  donors,  hospitals,  persons  .seeking 
replacement  of  blood. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  03-15048  Filed  6-13-03:^:45  ami 

BILUNG  CODE  SOo'l-Ofr-U 


DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commission  Meeting  and 
Public  Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  an  informal  conference  followed 
by  a  public  hearing  on  Thursday,  June 
26,  2003.  The  hearing  will  be  part  of  the 
Commission's  regular  business  meetjjig. 
Both  the  conference  session  and 
business  meeting  are  open  to  the  public 
and  will  be  held  at  the  Commission's 
offices  at  25  State  Police  Drive,  West 
Trenton.  New  Jersey. 

The  conference  among  the 
commissioners  and  staff  will  begin  at  .. 
9:30  a.m.  Topics  of  discussion  will 
include:  an  update  on  development  of 
the  Commission's  new  comprehensive 
plan,  including  a  proposed  resolution 
for  implementation  of  the  proposed 
Basin  Plan  and  assessments  by  the  states 
of  how  their  current  programs  align 
with  the  proposed  Basin  Plan:  a 
presentation  by  Janet  Bowers  of  the 
Chester  CoOnty  Water  Resources 
Authority  on  Watersheds,  the  Chester 
County  watersheds  management  plan; 
an  update  on  development  of  the 
TMDLs  for  PCBs  in  the  Delaware 
Estuary;  a  report  on  formation  of  the 
PCB  TMDL  Implementation.  Advisory 
Committee  ("lAC"),  including  proposed 
revision  of  Resolution  No.  2001-11 
authorizing  formation  of  the  lAC:  a 
report  of  the  Monitoring  Advisory 
Committee;  and  a  proposal  to  adopt  a 
revised  grade  classification  and 
compensation  system  and  amend  the 
Administrative  Manual:  By-Laws, 
Management  and  Personnel. 

The  subjects  of  the  public  hearing  to 
be  held  during  the  1  p.m.  business 
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meeting  include,  in  addition  to  the 
dockets  listed  below,  a  proposed 
resolution  to  revise  the  Commission's 
fee  schedule  for  the  review  of  projects 
under  Section  3.8  and  Article  10  of  the 
Delaware  River  Basin  Compact  and 
institute  fees  for  docket  transfers. 

1.  Exelon  Generating  Co.,  LLC  D-69- 
210  CP.  Final  (Revision  11).  A 
demonstration  mine  pool  withdrawal 
project  to  supply  up  to  519  million 
gallons  per  30  days  (17.3  mgd)  of 
augmentation  flow  to  tributaries  of  the 
Schuylkill  River  for  downstream 
withdrawal  directly  from  the  main  stem 
Schuylkill  River.  Exelon  proposes  to 
modify  its  operations  to  establish 
criteria  for  utilization  of  mine  pool 
water  for  periodic  augmentation  of  the 
East  Norwegian  Creek,  a  tributary  of  the 
Schuylkill  River,  in  accordance  with  an 
existing  Pennsylvania  Department  of 
Environmental  Protection  National 
Pollutant  Discharge  Elimination  System 
permit.  The  water  will  be  pumped  from 
the  Wadesville  Mine  Pool  on  properties 
of  the  Reading  Anthracite  Company 
located  in  New  Castle  and  Norwegian 
Townships  and  St.  Clair  Borough, 
Schuylkill  County.  Pennsylvania. 
Exelon  Generating  Co.,  LLC  proposes  to 
withdraw  from  the  augmented  flow  of 
the  Schuylkill  River  at  its  Limerick 
Generating  Station  (LGS)  in  Limerick 
Township,  Montgomery  County, 
Pennsylvania,  approximately  72  river 
miles  dqwnstream  of  the  augmentation 
source.  The  water  will  be  used  as  an 
alternate  source  of  cooling  water  make- 
up for  the  LGS  nuclear  powered 
generation  facility.  The  withdrawal  from 
the  Schuylkill  River  at  the  LGS  site  is 

to  proceed  during  times  when  natural 
low  flow  or  temperature  conditions  in 
the  Schuylkill  River  otherwise  restrict 
Exelon  from  withdrawal,  provided  that 
augmentation  of  the  flow  precedes  the 
withdrawal.  The  revised  operations  are 
projected  to  maintain  a  flow  regime 
during  withdrawal  equivalent  to  the 
natural  flow  regime  without  the 
augmentation  and  withdrawal.  The 
project  is  designed  both  to  provide  an 
alternate  source  of  water  to  the  LGS  and 
to  improve  the  water  quality  of  mine 
pool  drainage. 

2.  Borough  of  Westvi]le  D-79-86  CP 
Renewal.  A  ground  water  withdrawal 
renewal  project  to  decrease  withdrawal 
from  37.5  mg/30  days  to  28.5  mg/30 
days  of  water  to  the  applicant's  public 
water  distribution  system  from  Wells 
Nos.  4,  5  and  6  in  the  Potomac-Raritan- 
Magothy  (PRM)  aquifer.  The  project  is 
located  in  Westville  Borough, 
Gloucester  County,  New  Jersey. 

3.  FiberMark  North  America,  Inc.  D- 
82-31  Renewal  3.  A  ground  water 
withdrawal  renewal  project  to  increase 


withdrawal  from  2.4  mg/30  days  to  2.85 
mg/30  days  to  supply  the  applicant's 
paper  manufacturing  facility  from 
existing  Well  No.  1,  and  return  non- 
contact  cooling  water  to  ground  water 
via  injection  Well  No.  2  in  the  Tohickon 
Creek  Watershed.  The  project  is  located 
in  Quakertown  Borough,  Bucks  County, 
Pennsylvania  and  is  located  in  the 
Southeastern  Pennsylvania  Ground 
Water  Protected  Area. 

4.  Town  of  Newton  D-90-111  CP 
RenewaL  A  ground  water  withdrawal 
renewal  project  to  continue  withdrawal 
of  10.85  mg/30  days  to  supply  the 
applicant's  public  water  distribution 
system  from  existing  Well  No.  PW-1  in 
the  Kittatinny  formation.  The  project  is 
located  in  the  Paulin's  Kill  Watershed  in 
the  Town  of  Newton,  Sussex  County, 
Naw  Jersey. 

5.  South  Whitehall  Township 
Authority  D-91-82  CP  RenewaL  A 
ground  water  withdrawal  renewal 
project  to  continue  withdrawal  of  60 
mg/30  days  to  supply  the  applicant's 
water  distribution  system  from  existing 
Wells  Nos.  1,  2,  3,  5,  6,  9,  10,  11,  13, 
and  14  in  the  Cedar  Creek  and  Jordan 
Creek  Watersheds.  The  project  is  located 
in  South  Whitehall  Township,  Lehigh 
County,  Pennsylvania. 

6.  Borough  ofOrwigsburg  D-92-05  CP 
Renewal.  A  ground  water  withdrawal 
renewal  project  to  continue  withdrawal 
of  11.6  mg/30  days  to  supply  the 
applicant's  public  water  supply  system 
from  existing  Wells  Nos.  1,  2,  3,  and  4 
in  the  Mahannon  Creek  Watershed.  The 
project  is  located  in  Orwigsburg 
Borough,  Schuylkill  County, 
Pennsylvania. 

7.  Mantua  Township  Municipal 
Utilities  Authority  D-2000-04  CP.  A 
ground  water  withdrawal  renewal 
project  to  supply  up  to  57  mg/30  days 
of  water  to  the  applicant's  public  water 
distribution  system  from  existing  Wells 
Nos.  2-8  in  the  Potomac-Raritan- 
Magothy  and  the  Mt.  Laurel-Wenonah 
Aquifers.  Commission  approval  on 
September  19,  1996  was  limited  to  10 
years  and  will  expire  unless  renewed. 
The  applicant  requests  that  the  total 
withdrawal  from  all  wells  be  increased 
from  47  mg/30  days  to  57  mg/30  days. 
The  project  is  located  in  Mantua 
Township,  Gloucester  County,  New 
Jersey. 

8.  Upper  Hanover  Municipal 
Authority  D-2001-61  CP.  A  project  to 

^expand  a  0.02  mgd  STP  to  process  0.15 
mgd  while  maintaining  tertiary  level  of 
treatment.  The  project  will  continue  to 
serve  the  predominantly  residential  area 
of  Upper  Hanover  Township, 
Montgomery  County,  Pennsylvania, 
where  the  STP  is  located  off  the 
intersection  of  Frey  and  Buck  Roads. 


STP  efHuent  will  be  discharged  to 
Macoby  Creek  in  the  Perkiomen  Creek 
Watershed  through  the  existing  outfall. 

9.  Thornbury  Township  D-2003-04 
CP.  A  project  to  expand  a  0.12  million 
gallons  per  day  Sewage  Treatment  Plant 
(STP)  to  process  0.18  mgd,  while 
continuing  to  provide  secondary 
treatment  via  an  extended  aeration 
activated  sludge  treatment  process.  The 
STP  is  located  between  Thornton  and 
Cheyney  Roads  in  Thornbury 
Township,  Delaware  County, 
Pennsylvania  and  will  continue  to  serve 
the  predominantly  residential  customers 
in  that  municipality.  STP  effluent  will 
continue  to  be  discharged  to  the  non- 
tidal  portion  of  Chester  Creek  via  the 
existing  force  main. 

10.  Upper  Saucon  Sewage  Treatment 
Authority  D-2003-05  CP.  A  project  to 
rerate  a  2.0  million  gallon  per  day  (mgd) 
sewage  treatment  plant  (STP)  to  process 
2.5  mgd,  while  continuing  to  provide 
advanced  secondary  level  of  treatment 
via  the  A/O  Process.  The  project  is 
located  just  southwest  of  the 
intersection  of  Old  Bethlehem  Pike  and 
Pennsylvania  Route  78  in  Upper  Saucon 
Township,  Lehigh  County, 
Pennsylvania.  The  project  will  continue 
to  serve  the  predominantly  residential 
population  of  Coopersburg  Borough  and 
Upper  Saucon  Township.  No  new 
treatment  facilities  are  proposed,  and 
the  plant  will  continue  to  discharge  to 
Saucon  Creek  in  the  Lehigh  River 
Watershed  via  the  existing  outfall. 

11.  City  of  Bordentown  D-2003-11  CP. 
A  ground  water  withdrawal  project  to 
provide  up  to  31.97  million  gallons  per 
30  days  of  water  to  the  applicant's 
public  water  supply  system  from  New 
Well  No.  5  and  to  retain  the  total 
combined  allocation  of  90  mg/30  days 
from  all  wells.  Wells  1,  2,  3,  and  5 
(proposed).  Well  No.  5  is  screened  in 
the  Raritan  Formation  and  is  located  in 
the  Crosswicks  Creek  Watershed  in 
Hamilton  Township,  Mercer  County. 
New  Jersey.  All  wells  will  continue  to 
serve  the  applicant's  existing  service, 
area  of  the  City  of  Bordentown,  the 
Township  of  Bordentown,  and  via  bulk 
water  sale,  the  Borough  of  Fieldsboro, 
all  in  Burlington  County,  New  Jersey. 

In  addition  to  the  public  hearing 
items,  the  Commission  will  address  the 
following  at  its  1  p.m.  business  meeting: 
Minutes  of  the  May  8,  2003  business 
meeting;  announcements;  a  report  on 
Basin  hydrologic  conditions;  a  report  by 
the  executive  director;  a  report  by  the 
Commission's  general  counsel;  a 
resolution  amending  Resolution  No. 
2001-11  concerning  a  TMDL 
Implementation  Advisory  Committee 
("lAC");  a  resolution  adopting  a  revised 
grade  classification  and  compensation 
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system  and  amending  the 
Administrative  Manual:  By-Laws. 
Management  and  Personnel;  and  a 
resolution  providing  for  election  of  the 
Commission  Chair.  Vice  Chair  and 
Second  Vice  Chair  for  the  year  2003- 
2004.  commencing  July  1,  2003. 

Draft  dockets  scheduled  for  public 
hearing  on  June  26,  2003  are  posted  on 
the  Commission's  Web  site,  http:// 
www.drbc.net,  where  they  can  be 
accessed  through  the  Notice  of 
Commission  Meeting  and  Public 
Hearing.  Additional  documents  relating 
to  the  dockets  and  other  items  may  be 
examined  at  the  Commission's  offices. 
Please  contact  Thomas  L.  Brand  at  609- 
883-9500  ext.  221  with  any  docket- 
related  questions. 

Persons  wishing  to  testify  at  this 
hearing  are  requested  to  register  in 
advance  with  the  Commission  Secretary 
at  609-883-9500  ext.  203.  Individuals 
in  need  of  an  accommodation  as 
provided  for  in  the  Americans  with 
Disabilities  Act  who  wish  to  attend  the 
hearing  should  contact  the  Commission 
Secretary  directly  at  609-883-9500  ext. 
203  or  through  the  Telecommunications 
Relay  Services  (TRS)  at  711,  to  discuss 
how  the  Commission  may  accommodate 
your  needs. 

Dated:  June  9.  2003. 
Christopher  M.  Roberts, 

Public  Information  Officer. 

[FR  Doc.  03-15117  Filed  6-13-03;  8:45  am) 

BILUNG  CODE  6360-01-P 


DEPARTMENT  OF  EDUCATION 

Elementary  and  Secondary  Education 
Act;  Unsafe  School  Choice  Option; 
Final  Deadlines  for  Implementation 

agency:  Office  of  Safe  and  Drug-Free 
Schools,  Department  of  Education. 

ACTION:  Notice  of  final  deadlines  for 
implementation. 

SUMMARY:  The  Deputy  Under  Secretary 
for  Safe  and  Drug-Free  Schools 
establishes  deadline  dates  for 
implementation  of  the  Unsafe  School 
Choice  Option  (USCO)  requirements, 
under  section  9532  of  the  Elementary 
and  Secondary  Education  Act  (ESEA)  of 
1965,  as  amended  by  the  No  Child  Left 
Behind  Act  of  2001.  This  notice 
establishes  deadlines  by  which  each 
State  must  identify  persistently 
dangerous  schools,  as  well  as  offer 
students  attending  a  persistently 
dangerous  school  and  students  who  are 
victims  of  a  violent  criminal  offense 
while  on  school  property  the 
opportunity  to  transfer  to  a  safe  school. 


The  notice  of  final  deadlines  for 
implementation  is  effective  June  16. 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kristen  Hayes,  U.S.  Department  of 
Education.  400  Maryland  Ave..  SW.. 
Room  3E340.  Washington,  DC  20202- 
6123.  Telephone:  (202)  708-9431.  Or  via 
Internet:  Kristen.Hayes@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service     ■ 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  under  FOR 
FURTHER  INFORMATION  CONTACT. 
SUPPLEMENTARY  INFORMATION:  These 
final  deadlines  implement  the  Unsafe 
School  Choice  Option  (USCO),  section 
9532  of  the  Elementary  and  Secondary 
Education  Act  as  amended  by  the  No 
Child  Left  Behind  Act  of  2001  (Pub.  L. 
107-110),  enacted  January  8,  2002. 

On  April  7,  2003.  the  Deputy  Under 
Secretary  published  a  notice  of 
proposed  deadlines  for  final 
implementation  (notice  of  proposed 
deadlines)  for  this  provision  in  the 
Federal  Re^ster  (68  FR  16789). 

In  the  notice  of  proposed  deadlines, 
the  Deputy  Under  Secretary  proposed 
two  deadlines  for  timely 
implementation  of  the  USCO  provision. 
The  notice  of  proposed  deadlines 
proposed  (1)  requiring  each  State  to 
identify  those  schools  that  meet  its 
definition  of  a  persistently  dangerous 
school  by  July  1.  2003,  and  each  July  1st 
thereafter;  and  (2)  requiring  each  State 
to  allow  students  attendiiig  a 
persistently  dangerous  public 
elementary  or  secondary  school  and 
students  who  are  victims  of  a  violent 
criminal  offense  the  opportunity  to 
transfer  to  a  safe  school  by  the  start  of 
the  2003-2004  school  year  and  each 
start  of  the  school  year  thereafter. 

This  notice  of  final  deadlines  for 
implementation  contains  significant 
changes  that  are  fully  explained  in  the 
Analysis  of  Comments  and  Changes 
elsewhere  in  this  notice. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Deputy  Under 
Secretary's  invitation  to  comment  in  the 
notice  of  proposed  deadlines,  13  parties 
submitted  comments.  Six  of  the 
commenters  addressed  the  issue  of  the 
deadlines  proposed  in  the  notice  of 
proposed  deadlines.  Following  is  an 
analysis  of  the  comments  and  changes 
the  Department  has  made  in  the 
deadlines  since  publication  of  the  notice 
of  proposed  deadlines. 


We  group  major  issues  according  to 
subject.  Generally,  we  do  not  address 
technical  and  other  minor  changes.  We 
also  do  not  address  suggested  changes 
that  the  law  does  not  authorize4he 
Secretary  to  make. 

Deadline  for  Identifying  Persistently 
Dangerous  Schools 

Comments:  Six  commenters  requested 
the  July  1,  2003  and  each  July  1st 
thereafter  deadline  for  labeling  schools 
persistently  dangerous  be  reconsidered. 
Four  commenters  proposed  deadlines 
between  July  15  and  August  15;  one 
commenter  proposed  a  flexible 
timeframe  of  July  1-September  30,  and 
the  other  commenter  felt  that  the  July  1 
deadline  was  too  soon,  but  did  not 
propose  a  specific  date. 

Some  of  tnese  commenters  objected  to 
the  July  1st  deadline  because  they 
believed  it  would  not  provide  States 
with  a  sufficient  amount  of  time  to 
collect  and  analyze  the  most  recent 
school  year's  data  by  July  1st.  Others 
contended  that  the  deadline  might  force 
a  State  to  omit  its  most  recent  school 
year's  data  in  identifying  persistently 
dangerous  schools,  and  therefore  not 
recognize  improvements  in  the  school's 
environment  that  were  made  in  the  most 
recent  school  year. 

Discussion:  We  agree  that  the  July  1 
implementation  date  could  have  had  a 
negative  impact  on  the  States'  ability  to 
utilize  the  most  recent  school  year's 
data  in  identifying  persistently 
dangerous  schools.  It  could  also  have 
been  difficult  for  some  States  to 
complete  analysis  of  the  data  by  July  1. 

Changes:  In  response  to  these 
comments,  the  Deputy  Under  Secretary 
establishes  a  final  deadline  requiring  ■ 
each  State  to  identify  schools  that  meet 
its  definition  of  a. persistently  dangerous 
school  in  sufficient  time  to  permit  local 
educational  agencies  (LEAs)  to  offer 
students  in  schools  identified  as 
persistently  dangerous  the  option  to 
transfer  to  a  safe  school  at  least  14 
calendar  days  before  the  start  of  the 
2003-2004  school  year,  and  each  school 
year  thereafter. 

Deadline  for  Offering  Students    . 
Opportunity  To  Transfer 

Comments:  We  received  three 
comments  pertaining  to  the  proposed 
start  of  school  year  deadline  for 
transferring  students  who  attend  a 
persistently  dangerous  school  or 
students  who  are  victims  of  a  violent 
criminal  offense  to  transfer  to  a  safe 
school.  Two  commenters  stated  that  this 
deadline  was  feasible.  Qne  commenter 
proposed  the  effective  date  of  student 
transfers  be  changed  to  October  1st  of 
each  year,  at  the  earliest,  to  allow 
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schools  and  parents  sufHcient  time  to 
prepare  and  respond  to  the 
requirements  of  the  USCO  provision. 

Discussion:  We  believe  a  deadline  for 
offering  the  transfer  option  to  students 
attending  a  persistently  dangerous 
school  must  appropriately  balance  the 
concerns  of  the  State.*;  and  local 
educational  agencies  with  the  needs  of 
the  individual  students  attending  a 
persistently  dangerous  school  or  who 
are  the  victims  of  a  violent  criminal 
offense  at  school.  Notification  of  the 
option  to  transfer  to  a  safe  school  at  the 
start  of  the  school  year  would  result  in 
students  not  being  able  to  transfer  to  a 
safe  school  until  after  the  school  year 
has  begun.  We  believe  that  the  benefits 
of  having  students  transfer  in  advance  of 
the  school  year  include  greater 
continuity  and  an  easier  transition  for 
the  students. 

Changes:  The  Deputy  Under  Secretary 
establishes  a  deadline  requiring  each 
LEA  to  offer  students  who  attend 
persistently  dangerous  schools  the 
opportunity  to  transfer  to  a  safe  school 
at  least  14  calendar  days  before  the  start 
of  the  2003-2004  school  year.  This 
deadline  will  also  apply  in  each  school 
year  thereafter.  The  Deputy  Under 
Secretary  also  establishes  a  deadline 
requiring  each  local  educational  agency 
to  offer  students  who  are  victims  of 
violent  criminal  offenses  while  at  school 
or  on  school  grounds  the  opportunity  to 
transfer  to  a  safe  school  beginning  at  the 
start  of  the  2003-2004  school  year.  This 
deadline  will  also  apply  in  each  school 
year  thereafter. 

Final  Deadlines 

'  The  Deputy  Under  Secretary 
establishes  a  final  deadline  requiring 
each  State  to  identify  schools  that  meet " 
its  definition  of  a  persi^ently  dangerous 
school  in  sufficient  time  to  permit  LEAs 
to  offer  students  in  schools  identified  as 
persistently  dangerous  the  option  to 
transfer  to.  a  safe  school  at  least  14 
calendar  days  before  the  start  of  the 
2003-2004  school  year.  This  deadline 
will  also  apply  in  each  school  year 
thereafter. 

The  Deputy  Under  Secretary 
establishes  a  final  deadline  requiring 
each  LEA  to  offer  students  who  attend 
persistently  dangerous  schools  the 
opportunity  to  transfer  to  a  safe  school 
at  least  14  calendar  days  before  the  start 
of  the  2003-2004  school  year.  This 
deadline  will  also  apply  in  each  school 
year  thereafter.  The  Deputy  Under 
Secretary  also  establishes  a  deadline 
requiring  each  LEA  to  offer  students 
who  are  victims  of  violent  criminal 
offenses  while  at  school  or  on  school 
grounds  the  opportunity  to  transfer  to  a 
safe  school  beginning  at  the  start  of  the 


2003-2004  school  year.  This  deadline 
will  also  apply  in  «ach  school  year 
thereafter. 

We  recognize  that  the  start  of  the 
school  year  will  vary  from  LEA  to  LEA. 
The  opportunity  to  transfer  provided  by 
USCO  must  be  offered  to  affected 
students  at  least  14  calendar  days  before 
the  start  of  the  school  year  in  their  LEA. 
Changes  to  this  policy,  consistent  with 
statutory  requirements  and  these 
deadlines,  may  be  made  as  needed  by 
the  State. 

Waiver  of  Delayed  EfTective  Date 

Under  the  Administrative  Procedures 
Act  (5  U.S.C.  553),  the  Secretary 
generally  establishes  an  effective  date 
for  regulations  30  days  after  the  final 
notice  appears  in  the  Federal  Register. 
Due  to  the  changes  postponing  the 
implementation  dates  in  this  notice  of 
final  implementation,  and  the 
seriousness  of  attending  a  persistently 
dangerous  school  or  being  a  victim  of  a 
violent  criminal  offense,  the  Secretary 
waives  the  delayed  effective  date  for 
good  cause  under  5  U.S.C.  533(d)(3). 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  bttp./fvi.'ww. ed.gov/ 
legisIation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498:  or  in  the  Washington, 
DC.  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.acceits.gpo.gov/nara/ 
indnx.html. 

(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply.) 

Program  Authority:  20  U.S.C.  7912. 

Dated:  June  11,  2003. 

Eric  Andell, 

Deputy  Under  Secretary  for  Safe  and  Drug- 
Free  Schools. 

|FK  Doc.  0.-?-151.'i6  Filed  6-13-03:  8:45  am) 

BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  ENERGY 

Office  of  Science;  Fusion  Energy 
Sciences  Advisory  Committee 

AGENCY:  Department  of  Energy. 


ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Fusion  Energy  Sciences 
Advisory  Committee.  The  Federal 
Advisory  Committee  Act  (Public  Law 
92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Thursday,  July  31,  2003,  9  a.m. 
to  6  p.m.;  and  Friday,  August  1,  2003, 
9  a.m.  to  12  noon. 
ADDRESSES:  Gaithersburg  Marriott 
Washingtonian  Center,  9751 
Washingtonian  Boulevard,  Gaithersburg, 
Maryland  20878,  USA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Albert  L.  Opdenaker,  Office  of  Fusion 
Energy  Sciences;  U.S.  Department  of 
Energy;  lOOO  Independence  Avenue, 
SW.,  Washington,  DC  20585-1290; 
Telephone:  301-903-4927. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Meeting:  The  purpose 
of  this  meeting  is  to  complete  action  on 
the  charge  related  to  exploring  the 
possibility  of  using  fusion  energy  for 
non-electric  applications.  In  addition, 
the  Committee  will  be  given  a  charge  on 
Fusion  Science  and  Engineering 
Workforce  Development  and  the 
organization  of  the  panel  for  dealing 
with  that  charge  and  perhaps  some 
preliminary  thoughts  on  which 
directions  to  pursue  would  be  explored 
at  this  meeting. 

Tentative  Agenda: 

Thursday,  July  31,2003 

•  Office  of  Fusion  Energy  Sciences 
Perspective 

•  Report  from  the  Panel  on  non- 
Electric  Applications 

•  Discussion  of  the  Report 

•  Presentation  of  a  Scientific  Paper 
TBD 

•  Public  Comments 

Friday,  August  1,  2003 

•  Discussion  of  Workforce 
Development  Charge 

•  Status  of  International 
Thermonuclear  Experimental  Reactor 
(ITER)  Activities 

•  Planning  for  Next  Meeting  » 
Public  Participation:  The  meeting  is 

open  to  the  public.  If  you  would  like  to 
file  a  written  statement  with  the 
Committee,  you  may  do  so  either  before 
or  after  the  meeting.  If  you  would  like 
to  make  oral  statements  regarding  any  of 
the  items  on  the  agenda,  you  should 
contact  Albert  L.  Opdenaker  at  301- 
903-8584  (fax)  or 

albert.opdenaker@science.doe.gov  {e- 
mail).  You  must  make  your  request  for 
an  oral  statement  at  least  5  business 
days  before  the  meeting.  Reasonable 
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provision  will  be  made  to  include  the 
'scheduled  oral  statements  on  the 
agenda.  The  Chairperson  of  the 
Committee  will  conduct  the  meeting  to 
facilitate  the  orderly  conduct  of 
business.  Public  comment  will  follow 
the  10-minute  rule. 

Minutes:  We  will  make  the  minutes  of 
this  meeting  available  for  public  review 
and  copying  within  30  days  at  the 
Freedom  of  Information  Public  Reading 
Room;  lE-190;  Forrestal  Building;  1000 
Independence  Avenue,  SW., 
Washington,  DC,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  at  Washington,  DC,  on  June  10, 
2003. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  03-15106  Filed  6-13-03;  8:45  am] 
BILUNG  CODE  64SO-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Biomass  Research  and  Development 
Technical  Advisory  Committee 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  an 
open  meeting  of  the  Biomass  Research 
and  Development  Technical  Advisory 
Committee  under  the  Biomass  Research 
and  Development  Act  of  2000.  The 
Federal  Advisory  Committee  Act  (Public 
Law  No.  92-463,  86  Stat.  770)  requires 
that  agencies  publish  these  notices  in 
the  Federal  Register  to  allow  for  public 
participation. 

DATES:  July  17,  2003,  8  a.m.    ^ 
ADDRESSES:  Hilton  Crystal  City  Hotel  at 
National  Airport,  Crystal  Room,  2399 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Ferrell,  Designated  Federal  Officer  for 
the  Committee,  Office  of  Energy 
Efficiency  and  Renewable  Energy,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585;  (202)  586-7766. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  Meeting:  To  provide 
advice  and  guidance  that  promotes 
research  and  development  leading  to  the 
production  of  biobased  industrial 
products. 

Tentative  Agenda:  Agenda  will 
include  discussions  on  the  following: 

•  Development  of  recommendations 
to  the  Biomass  R&D  Board  on  the  future 


direction  for  federal  biomass  research 
and  development  activities,  and 
methods  for  facilitating  consultations 
and  partnerships  among  Federal  and 
State  agencies,  agricultural  producers, 
industry,  consumers,  the  research 
community,  and  other  interested 
groups. 

Public  Participation:  In  keeping  with 
procedures,  members  of  the  public  are 
welcome  to  observe  the  business  of  the 
Biomass  Research  and  Development 
Technical  Advisory  Committee.  To 
attend  the  meeting  and/or  to  make  oral 
statements  regarding  any  of  the  items  on 
the  agenda,  you  should  contact  John 
Ferrell  at  (202>  586-7766  or 
Bioenergy@ee.doe.gov  (e-mail).  You 
must  make  your  request  for  an  oral 
statement  at  least  5  business  days  before 
the  meeting.  Members  of  the  public  will 
be  heard  in  the  order  in  which  they  sign 
up  at  the  beginning  of  the  meeting. 
Reasonable  provision  will  be  made  to 
include  the  scheduled  oral  statements 
on  the  agenda.  The  Co-Chairs  of  the 
Committee  will  make  every  effort  to 
hear  the  views  of  all  interested  parties. 
If  you  would  like  to  file  a  written 
statement  with  tRe  Committee,  you  may 
do  so  either  before  or  after  the  meeting. 
The  Co-Chairs  will  conduct  the  meeting 
to  facilitate  the  orderly  conduct  of 
business. 

Minutes:  The  minutes  of  the  meeting 
will  be  available  for  public  review  and 
copying  within  60  days  of  the  meeting 
at  the  Freedom  of  Information  Public 
Reading  Room;  Room  lE-190;  Forrestal 
Building;  1000  Independence  Avenue, 
SW.,  Washington,  DC,  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington,  DC,  on  June 40. 
2003. 

Ra£hel  M.  Samuel, 

Deputy  Advisory  Committee  Management 

Officer. 

[FR  Doc.  03-15107  Filed  6-13-03:  8:45  am) 

BILUNG  CODE  64S(M)1-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

State  Energy  Advisory  Board 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  State  Energy  Advisory 
Board  (STEAB).  The  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463;  86  Stat. 
770),  requires  that  public  notice  of  these 
meetings  be  announced  in  the  Federal 
Register. 


DATES:  July  10,  2003  from  8:30  am  to  5 
pm,  and  July  11,  2003  from  8:30  am  to 
4  pm. 

ADDRESSES:  Lawrence  Berkeley  National 
Laboratory,  One  Cyclotron  Road, 
Berkeley,  CA  94720,  510-495-2892. 

FOR  FURTHER  INFORMATION  CONTACT:        . 

William  J.  Raup,  Office  of 
Communications  and  Outreach  Energy 
Efficiency  and  Renewable  Energy 
(EERE),  U.S.  Department  of  Energy, 
Washington,  DC  20585,  Telephone  202/ 
586-2214. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  To  make 
recommendations  tp  the  Assistant 
Secretary'  for  Energy  Efficiency  and 
Renewable  Energy  regarding  goals  and 
objectives  and  programmatic  and 
administrative  policies,  and  to 
otherwise  carry  out  the  Board's 
responsibilities  as  designated  in  the 
State  Energy  Efficiency  Programs 
Improvement  Act  of  1990  (Pub.  L.  101- 
440). 

Tentative  Agenda:  Briefings  on,  and 
discussions  of: 

•  EERE  Programmatic  Update 

•  Lawrence  Berkeley  National 
Laboratory  (LBNL)  Program  Discussion 
and  Tour  of  LBNL  facility 

•  Regional  Office  Update 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  William  J.  Raup  at  the 
address  or  telephone  number  listed 
above.  Requests  to  make  oral 
presentations  must  be  received  five  days 
prior  to  the  meeting;  reasonable 
provision  will  be  made  to  include  the 
statements  in  the  agenda.  The  Chair  of 
the  Board  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business. 

Minutes:  The  minutes  of  the  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  at  the  Freedom    * 
of  Information  Public  Reading  Room, 
lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  at  Washington,  IX;.  on  June  10. 
2003. 

Rachel  Samuel, 

Deputy  Advisorv  Committee  Management 
Officer. 

[FR  Doc.  03-15108  Filed  6-13-03:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7513-31 

EPA  National  Advisory  Council  for 
Environmental  Policy  and  Technology 
Notification  of  Public  Advisory 
Comminee  Teleconference  Meeting 

agency:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notification  of  Public  Advisory 
Committee  Teleconference  Meeting. 

summary:  Pursuant  to  the  Federal 
AdAusory  Committee  Act.  Public  Law 
92—463.  notice  is  hereby  given  that  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT)  will  meet  in  a  public 
teleconference  on  Monday,  July  7,  2003, 
from  3  p.m.  to  4:30  p.m.  Eastern  Time. 
The  meeting  will  be  hosted  out  of  the 
main  conference  room,  U.S.  EPA,  655 
15th  Street,  NW..  Suite  800. 
Washington,  DC  20005.  The  meeting  is 
open  to  the  public,  however,  due  to 
limited  space,  seating  will  be  on  a 
registration-only  basis.  For  further 
information  regarding  the 
teleconference  meeting,  or  how  to 
register  and  obtain  the  phone  number, 
please  contact  the  individual  listed 
below. 

Background:  NACEPT  is  a  federal 
advisory  committee  under  the  Federal 
Advisory  Committee  Act,  PL  92463. 
NACEPT  provides  advice  and 
recommendations  to  the  Administrator 
and  other  EPA  officials  on  a  broad  range 
of  domestic  and  international 
environmental  policy  issues.  NACEPT 
consists  of  a  representative  cross-section 
of  EPA 's  partners  and  principle 
constituents  who  provide  advice  and 
recommendations  on  policy  issues  and 
serve  as  a  sounding  board  for  new 
strategies  that  the  Agency  is  developing. 
A  subset  of  NACEPT  is  organized  as  the 
Report  on  the  Environment  (ROE) 
Workgroup. 

Purpose  of  Meeting:  The  NACEPT ' 
Council  will  review  and  comment  on 
the  draft  advice  letter  developed  by  the 
NACEPT  Report  on  the  Enviroiunent 
Workgroup.  The  Council  was  asked  by 
EPA's  Office  of  Environmental 
Information  and  the  Office  of  Research 
and  Development  to  provide  perspective 
and  input  on  the  types  of  questions  and 
issues  that  should  be  highlighted  during 
the  national  dialogue  meetings  that  EPA 
will  schedule  following  the  release  of 
EPA's  Draft  Report  on  the  Environment. 

Availability  of  Review  Materials:  If 
you  wish  to  receive  a  copy  of  the  draft 
advice  letter  from  the  NACEPT  ROE 
Workgroup,  please  contact  Ms.  Altieh  at 
(202) 233-0061. 


FOR  FURTHER  INFORMATION  CONTACT: 
Members  of  the  public  wishing  to  gain 
access  to  the  conference  room  on  the 
day  of  the  meeting  must  contact  Ms. 
Sonia  Altieri,  Designated  Federal  Officer 
for  NACEPT.  U.S.  Environmental 
Protection  Agency  (1601E),  Office  of 
Cooperative  Environmental 
Management,  655  15th  Street,  NW., 
Suite  800.  Washington.  DC  20005; 
telephone/voice  mail  at  (202)  233-0061 
or  via  email  at  altieri.sonia@epa.gov. 

The  agenda  will  be  available  to  the 
public  upon  request.  Written  comments 
for  NACEPT's  consideration  should  be 
submitted  no  later  than  Wednesday, 
July  2.  2003. 

General  Information:  Additional 
information  concerning  the  National 
Advisory  Council  for  Environmental 
Policy  and  Technology  (NACEPT)  can 
be  found  on  our  website  (http:// 
www.epa.gov/ocem). 

Meeting  Access:  Individuals  requiring 
special  accommodation  at  this  meeting, 
including  wheelchair  access  to  the 
conference  room,  should  contact  Ms. 
Altieri  at  least  five  business  days  prior 
to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  |unell.2003. 
Sonia  Altieri, 
Designated  Federal  Officer. 
|FR  Doc.  0.3-1512.';  Filed  6-13-0.3:  8:45  ami 

WLUNG  CODE  656fr-S0-P 


FEDERAL  HOUSING  RNANCE  BOARD 

Sunshine  Act  Meeting  Notice; 
Announcing  an  Open  Meeting  of  the 
Board  of  Directors 

TIME  AND  DATE:  The  meeting  of  the  Board 
of  Directors  is  scheduled  to  begin  at 
10a.m.  on  Wednesday,  June  18,  2003. 

PLACE:  Board  Room,  Second  Floor, 
Federal  Housing  Finance  Board,  1777  F 
Street,  NW,  Washington,  DC  20006. 

STATUS:  The  entire  meeting  will  be  open 
to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

Proposed  Rule  Regarding  Acquired 
Member  Assets.  The  rule  would  revise 
the  Acquired  Member  Assets  (AMA) 
regulation  (12  CFR  part  955)  to  create 
less  prescriptive  aMa  requirements,  to 
provide  each  Federal  Home  Loan  Bank 
(Bank)  with  greater  responsibility  for 
designing  and  managing  its  AMA 
program,  subject  to  ongoing  supervisory 
review,  and  to  codify  a  Bank's  authority 
to  acquire  as  AMA  certain  instruments 
that  represent  an  interest  in  loans  that 
individually  could  qualify  as  AMA. 


Interim  Final  Rule  Regarding  the 
Privacy  Act  and  the  Freedom  of 
Information  Act 

The  revised  Privacy  Act  regulation  (12 
CFR  part  913)  is  written  in  a  "user- 
friendly"  format  using  plain  language 
and,  where  appropriate,  a  question-and- 
answer  format  and  reflects  a 
reassignment  of  responsibility  and 
authority  for  running  the  Federal 
Housing  Finance  Board's  Privacy  Act 
program  to  the  Office  of  General 
Counsel.  The  rule  also  amends  the 
Freedom  of  Information  Act  fee 
schedule  (12  CFR  910.9)  to  take  into 
account  increased  salary  and 
operational  costs. 

Final  Rule  Updating  the  Description  of 
the  Federal  Housing  Finance  Board's 
Organization  and  Functions 

The  rule  revises  the  regulation 
describing  the  agency's  general 
organization  and  functions  to  reflect  the 
current  structure  and  assignment  of 
responsibilities  (12  CFR  part  905). 

Appointment  of  Director — Federal 
Home  Loan  Bank  of  Topeka 

Section  7  of  the  Federal  Home  Loan 
Bank  Act  (12  U.S.C.  1427)  requires  the 
Federal  Housing  Finance  Board  to 
appoint  public  interest  directors  to  the 
boards  of  directors  of  the  Federal  Home 
Loan  Banks. 

Designation  of  Community  Interest 
Director — Federal  Home  Loan  Bank  of 
Cincinnati 

Section  7(a)  of  the  Federal  Home  Loan 
Bank  Act  (12  U.S.C.  1427(a))  requires  at 
least  two  public  interest  directors 
appointed  by  the  Federal  Housing 
Finance  Board  to  the  board  of  directors 
of  each  Federal  Home  Loan  Bank  to  be 
community  interest  directors,  that  is, 
from  organizations  with  more  than  a 
two-year  history  of  representing 
consumer  or  community  interests  on 
banking  services,  credit  needs,  housing 
or  financial  consumer  protections. 

2003  Designation  of  Federal  Home  Loan 
Bank  Directorships 

Section  7  of  the  Federal  Home  Loan 
Bank  Act  (12  U.S.C.  1427)  requires  the 
Federal  Housing  Finance  Board 
annually  to  designate  directorships  for 
the  election  of  Federal  Home  Loan  Bank 
directors. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  H.  Gottlieb,  Paralegal  Specialist, 
Office  of  General  Counsel,  by  telephone 
at  202/408-2826  or  by  electronic  mail  at 
gottIiebm@fhfb.gov. 

Dated:  June  10.  2003. 


By  the  Federal  Housing  Finance  Board. 
Arnold  Intrater, 
General  Counsel. 
[PR  Doc.  03-15193  Filed  6-11-03;  4:49  pm] 

BILUNG  CODE  672S-01-P 


FEDERAL  MARITIME  COMMISSION 
Performance  Review  Board 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
names  of  the  members  of  the 
Performance  Review  Board. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harriette  H.  Charbonneau,  Director  of 
Human  Resources,  Federal  Maritime 
Commission,  800  North  Capitol  Street, 
NW.,  Washington,  DC  20573. 
SUPPLEMENTARY  INFORMATION:  Sec. 
4314(c)  (1)  through  (5)  of  title  5,  U.S.C, 
requires  each  agency  to  establish,  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  performance  review  boards. 
The  board  shall  review  and  evaluate  the 
initial  appraisal  of  a  senior  executive's 
performance  by  the  supervisor,  along 
with  any  recommendations  to  the 
appointing  authority  relative  to  the 
performance  of  the  senior  executive. 

Steven  R.  Blast, 

Chairman. 

The  Members  of  the  Performance  Review 
Board  Are: 

1.  Joseph  E.  Brennan,  Commissioner 

2.  Harold  J.  Creei.  Jr..  Commissioner 

3.  Rebecca  F.  Dye.  Commissioner 

4.  Delmond  J.H.  Won.  Commissioner 

5.  Norman  D.  Kline.  Chief  Administrative 
Law  Judge 

6.  Frederick  M.  Dolan.  Jr..  Administrative 
L.aw  Judge 

7.  Michael  A.  Rosas,  Admini.strative  Law 
Judge 

8.  Bryant  L.  VanBrakle.  Secretary 

9.  Bruce  A.  Dombrowski,  Executive  Director 

10.  Florence  A.  Carr.  Director.  Bureau  of 
Trade  Analysis 

11.  Vern  W.  Hilt.  Director.  Bureau  of 
Enforcement 

12.  Sandra  L.  Kusumoto,  Director,  Bureau  of 
Consumer  Complaints  and  Licensing 

13.  Austin  L.  Schmitt,  Deputy  Executive 
Director 

(FR  Doc.  03-15081  Filed  6-13-03;  8:45  am] 
BILUNG  CODE  6730-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank , 


Control  Act  (12  U.S.C.  1817(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  tc  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  June  30, 
2003. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1 .  Boulevard  Financial,  LP,  Tuscola, 
Illinois;  to  acquire  outstanding  shares  of 
TNB  Bancorp,  Inc.,  Tuscola,  Illinois, 
and  thereby  indirectly  acquire  Tuscola 
National  Bank,  Tuscola,  Illinois. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (James  Hunter.  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Stanley  Alan  fuddrFairbury, 
Nebraska;  to  acquire  control  of 
Washington  1st  Banco,  Inc., 
Washington,  Kansas,  and  thereby 
indirectly  acquire  voting  sheues  of  The 
First  National  Bank  of  Washington, 
Washington,  Kansas. 

Board  of  Governors  of  the  F'ederal  Reser\'e 
System.  June  10.  2003. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

(PR  Doc.  03-1.5033  Filed  6-13-03;  8:45  am) 

BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  foj-  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below.  ' 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank  . 


indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  10,  2003. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Sue  Costello.  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta.  Georgia 
30309-4470: 

1 .  Alapaha  Holding  Company, 
Alapaha,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  Bank  of  Alapaha.  Alapaha. 
Georgia. 

2.  Community  Banks  of  Georgia,  Inc., 
Jasper,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  outstanding  shares  of 
Community  Bank  of  Pickens  County, 
Jasper,  Georgia. 

3.  Traditions  Bancshares,  Inc., 
Cullman,  Alabama;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Traditions  Bank  (In  Organization), 
Cullman,  Alabama. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Richard  M.  Todd.  Vice 
President  and  Community  Affairs 
Officer)  90  Hennepin  Avenue. 
Minneapolis.  Minnesota  55480-0291: 

1 .  Marquette  Financial  Companies, 
Minneapolis,  Minnesota;  to  acquire  100 
percent  of  the  voting  shares  of  Vallev 
Bancorp,  Inc.,  Phoenix,  Arizona,  and 
thereby  indirectly  acquire  Valley  Bank 
of  Arizona,  Phoenix,  Arizona. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  10.  2003. 

Rol>ert  deV.  Frierson, 

Depu  ty  Secret  an'  of  the  Board. 

[FR  Doc.  03-15032  Filed  6-13-03:  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company. 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  af  the  offices  of 
the  Board  of  governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
Web  site  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  (he  offices  of  the  Board  of 
Governors  not  later  than  July  7,  2003. 

A.  Federal  Reserve  Bank  of  Atlanta. 

(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  NE.,  Atlanta,  Georgia 
30303: 

1.  GB&T Bancshares,  Inc.,  Gainesville, 
Georgia;  to  merge  with  Baldwin 
Bancshares,  Inc..  Milledgeville,  Georgia, 
and  thereby  indirectly  acquire  First 
National  Bank  of  the  South, 
Milledgeville,  Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
System,  )une  5.  2003. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

|FR  Doc.  03-15110  Filed  6-13-03;  8:45  am] 

BILUNG  CODE  6210-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

Interagency  Committee  for  Medical 
Records  (ICMR);  Cancellation  of 
Medical  Standard  Forms 

agency:  General  Services 
Administration. 
action:  Notice. 

summary:  Standard  Form  521,  Medical 
Record — Dental  is  cancelled.  The  SF 
603A,  Medical  Record — Dental 
Continuation  will  replace  the  SF  521 
because  the  Federal  medical  community 
no  longer  uses  it. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  Williams,  General  Services 
Administration,  (202)  501-0581. 
DATES:  Effective  June  16,  2003. 

Dated:  June  9.  2003. 
Barbara  M.  Williams, 
Deputy  Standard  and  Optional  Forms 
Management  Officer.  General  Services 
Administration. 
IFR  Doc.  03-15109  Filed  6-13-03;  8:45  am) 

BILLING  CODE  6a20-34-M 


GENERAL  SERVICES 
ADMINISTRATION 

[2003-N03] 

GSA  Discontinues  Printing  and 
Distribution  of  the  Catalog  of  Federal 
Domestic  Assistance 

agency:  Office  of  Govemmentwide 

Policy;  Office  of  Acquisition  Policy, 

GSA. 

ACTION:  Notice. 

SUMMARY:  For  years,  GSA  bias  published 
a  printed  version  of  the  Catalog  of 
Federal  Domestic  Assistance  (CFDA  or 
Catalog),  as  required  by  legislation 
dating  to  1977  and  1983.  That  same 
legislation  allowed  GSA  to  distribute 
free  copies  of  the  printed  Catalog  to 
designated  recipients.  In  fiscal  year 
2003,  we  distributed  nearly  10.000 
paper  copies  of  the  Catalog  at  no  cost  to 
the  recipients. 

Current  legislation,  however, 
authorizes  GSA  to  determine  in  what 
form  to  prepare  and  publish  the  Catalog. 
Consistent  with  the  Administration's 
Electronic-Government  initiatives,  the 
Government  Paperwork  Elimination 
Act,  and  a  move  to  a  paper  fi'ee 
environment,  GSA  will  now 
disseminate  the  Catalog  electronically 
through  the  CFDA  Web  site  on  the 
Internet.  As  a  result,  effective 
immediately,  GSA  will  no  longer  print 
and  distribute  free  copies  of  the  Catalog. 

The  Internet  and  GSA's  free  CFDA 
Web  site  at  http://www.cfda.gov  will  be 


the  primary  means  of  disseminating  the 
Catalog.  In  addition  to  what  is  already 
there,  the  Web  site  will  soon  contain  a 
version  of  the  Catalog  that,  when 
printed  by  any  user,  will  have  the  same 
layout  as  the  printed  document  that  the 
Government  Printing  Office  (GPO)  has 
provided. 

Furthermore,  GPO  recently  indicated 
that  it  will  continue  printing  emd  selling 
the  CFDA  to  interested  buyers.  For 
information  about  purchasing  the 
Catalog  of  Federal  Domestic  Assistance 
from  GPO,  call  the  Superintendent  of 
Documents  at  202-512-1800  or  toll  free 
at  866-512-1800.  or  you  may  reach 
GPO's  on-line  bookstore  at  http:// 
bookstore.gpo.gov. 

DATES:  This  notice  is  effective  June  16, 

2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Kathy  Hospodar,  CFDA  Team  Leader, 

General  Services  Administration,  by 

phone  at  (202)  208-4052. 

Dated:  )une  10.  2003. 
David  A.  Drabkin, 

Deputy  Associate  Administrator,  Office  of 
Acquisition  Policy. 

[FR  Doc.  03-15103  Filed  fr-13-03;  8:45  am) 

BILLmG  CODE  6il20-«1-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request;  2003 
National  Survey  of  Older  Americans 
Act  Participants 

AGENCY:  Administration  on  Aging,  HHS. 
ACTION:  Notice. 

SUMMARY:  The  Administration  on  Aging 
(AoA)  is  announcing  that  the  proposed 
collection  of  information  listed  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  within  30  days 
of  the  publication  of  this  notice. 
ADDRESSES:  Submit  written  comments  . 
on  the  collection  of  information  by  fax 
202:395.6974  or  by  mail  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  New  Executive  Office  Bldg.,  725 
17th  St.,  NW.,  nn.  10235,  Washington. 
DC  20503,  Attn:  Allison  Herron  Eydt, 
Desk  Officer  for  AoA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia.Bauer@aoa.gov. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  AoA 
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has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

With  the  2003  National  Surveys  of 
Older  Americans  Act  Participants,  the 
Administration  on  Aging  continues  its 
initiative,  started  with  the  Performance 
Outcomes  Measures  Project  (POMP),  to 
develop  and  test  performance  outcome 
measures  for  Older  Americans  Act 
programs.  Surveys  to  be  conducted  in 
2003  will  test  consumer  assessment 
instruments  at  the  national  and  state 
level  for  nutrition,  transportation, 
homemaker,  information  and  assistance 
and  caregiver  services. 

AoA  estimates  the  burden  of  this 
collection  of  information  as  fol^ws: 
Area  Agency  on  Aging — Number  of 
Respondents:  120;  Number  of  Responses 
per  Respondent:  one;  Average  Burden 
per  Response:  2  hours;  Area  Agency  on 
Aging  Burden:  240  hours — National 
Survey — Number  of  Respondents:  5040; 
Number  of  Responses  per  Respondent: 
one;  Average  Burden  per  Response:  .5 
hours;  National  Survey  Burden:  2,520 
hours — State  Surveys— Number  of 
Respondents:  5600;  Number  of 
Responses  per  Respondent:  one; 
Average  Burden  per  Response:  .5  hours; 
State  Survey  Burden:  2,800  hours — 
Total  Burden — 5,560  hours. 

Dated:  June  3.  2003. 
Josefina  G.  Carbonell, 

Assistant  Secretary  for  Aging. 

IFR  Doc.  03-15061  Filed  6-13-03:  8:45  am) 

BILLING  CODE  4154-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  03N-0050] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request; 
Investigational  Device  Exemptions 
Reports  and  Records 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork   . 
Reduction  Act  of  1995. 

DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  July  16,  2003. 


ADDRESSES:  The  Office  of  Management 
and  Budget  (OMB)  is  still  experiencing 
significant  delays  in  the  regular  mail, 
including  first  class  and  express  mail, 
and  messenger  deliveries  are  not  being 
accepted.  To  ensure  that  comments  on 
the  information  collection  are  received, 
OMB  recommends  that  written 
comments  be  faxed  to  the  Office  of 
Information -and  Regulatory  Affairs, 
OMB.  Attn:  Fumie  Yokota,  Desk  Officer 
for  FDA,  FAX:  202-395-6974. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Robbins,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Investigational  Device  Exemptions 
Reports  and  Records— 21  CFR  Part  812 
<OMB  Control  Number  0910-0078)— 
Extension 

Section  520(g)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360j(g))  establishes  the  statutory 
authority  to  collect  information 
regarding  investigational  devices  and 
establishes  rules  under  which  new 
medical  devices  may  be  tested  using 
human  subjects  in  a  clinical  setting.  The 
Food  and  Drug  Administration 
Modernization  Act  of  1997  added 
section  520(g)(6)  to  the  act  and 
permitted  changes  to  be  made  either  to 
the  investigational  device  or  to  the 
clinical  protocol  without  FDA  approval 
of  an  investigational  device  exemption 
(IDE)  supplement. 

An  IDE  allows  a  device,  which  would 
otherwise  be  subject  to  provisions  of  the 
act,  such  as  premarket  notification  or 
premarket  approval,  to  be  used  in    . 
investigations  involving  human 
subjects.  The  safety  and  effectiveness  of 
the  device  involving  human  subjects  is 
being  studied.  The  purpose  of  part  812 
(21  CFR  part  812)  is  to  encourage,  to  the 
extent  consistent  with  the  protection  of 
public  health  and  safety  and  with 
ethical  standards,  the  discover\'  and 
development  of  useful  devices  intended 
for  human  use.  The  IDE  regulation  is 
.designed  to  encourage  the  development 
of  useful  medical  devices  and  allow 
investigators  the  maximum  freedom 
possible,  without  jeopardizing  the 
health  and  safety  of  the  public  or 
violating  ethical  standards. 

To  do  this,  the  regulation  provides  for 
different  levels  of  regulatory  control 
depending  on  the  level  of  potential  risk 
the  investigational  device  presents  to 


human  subjects.  Investigations  of 
significant  risk  devices,  ones  that 
present  a  potential  for  serious  harm  to 
the  rights,  safety,  or  welfare  of  human 
subjects,  are  subject  to  the  full 
requirements  of  the  IDE  regulation. 
Nonsignificant  risk  device 
investigations,  ones  that  do  not  present 
a  potential  for  serious  harm,  are  subject 
to  the  reduced  burden  of  the  abbreviated 
requirements. 

The  regulation  also  includes 
provisions  for  treatment  IDEs.  The 
purpose  of  these  provisions  is  to 
facilitate  the  availability,  as  early  in  the 
device  development  process  as  possible, 
of  promising  new  devices  to  patients 
with  life-threatening  or  serious 
conditions  for  which  no  comparable  or 
satisfactory  alternative  therapy  is 
available. 

Section  812.10  allows  the  sponsor  of 
the  IDE  to  request  a  waiver  to  all  of  the 
requirements  of  part  81 2.  This 
information  is  needed  for  FDA  to 
determine  if  waiver  of  the  requirements 
of  part  812  will  impact  the  public's 
health  and  safety. 

Sections  812.20.  812.25.  and  812.27 
consist  of  the  information  necessary  to 
file  an  IDE  application  with  FDA.  The 
submission  of  an  IDE  application  to 
FDA  is  required  only  for  significant-risk 
device  investigations.  Section  812.20 
lists  the  data  requirements  for  the 
originaMDE  application:  §812.25  lists 
the  contents  of  the  investigational  plan; 
and  §  812.27  lists  the  data  relating  to 
previous  investigations  or  testing.  The 
information  in  this  original  IDE 
application  is  evaluated  by  the  Center 
for  Devices  and  Radiological  Health  to 
determine  whether  the  proposed 
investigation  will  reasonably  protect  the 
public  health  and  safety  and  for  FDA  to 
make  a  determination  to  approve  the 
IDE. 

Once' FDA  approves  an  IDE 
application,  a  sponsor  must  submit 
certain  requests  and  reports.  Under 
§  812.35.  a  sponsor  who  wishes  to  make 
a  change  in  the  investigation,  which 
affects  the  scientific  soundness  of  the 
study  or  the  rights,  safety,  or  welfare  of 
the  subjects,  is  required  to  submit  a 
request  for  the  change  to  FDA.  Under 
§  812.150,  a  sponsor  is  required  to 
submit  reports  to  FDA.  These  requests 
and  reports  are  submitted  to  FDA  as 
supplemental  applications.  This 
information  is  needed  for  FDA  to  assure 
protection  of  human  subjects  and  to 
allow  review  of  the  study's  progress. 

Section  812.36(c)  identifies  the 
information  necessary  to  file  a  treatment 
IDE  application.  FDA  uses  this 
informatrbn  to  determine  if  wider 
distribution  of  the  device  is  in  the 
interests  of  the  public  health.  Section 


35678 


Federal  Register/ Vol.  68,  No.  115 /Monday,  June  16,  2003 /Notices 


812.36(0  identifies  the  reports  required 
to  allow  FDA  to  monitor  the  size  and 
scope  of  the  treatment  IDE.  to  assess  the 
sponsor's  due  diligence  in  obtaining 
marketing  clearance  of  the  device,  and 
to  ensure  the  integrity  of  the  controlled 
clinical  trials. 

Section  8 1 2 . 1 40  1  ists  the 
recordkeeping  requirements  for 
investigators  and  sponsors.  FDA 
requires  this  information  for  tracking 
and  oversight  purposes.  Investigators 
are  required  to  maintain  records, 
including  correspondence  and  reports 
concerning  the  study;  records  of  receipt, 
use  or  disposition  of  devices;  records  of 


each  subject's  case  history  and  exposure 
to  the  device;  informed  consent 
documentation;  study  protocol  and 
documentation  of  any  deviation  from 
the  protocol.  Sponsors  are  required  to 
maintain  records,  including 
correspondence  and  reports  concerning 
the  study;  records  of  shipment  and 
disposition;  signed  investigator 
agreements;  adverse  device  effects 
information;  and,  for  a  nonsignificant 
risk  device  study,  an  explanation  of  the 
nonsignificant  risk  determination, 
records  on  device  name  and  intended 
use,  study  objectives,  investigator 


information,  investigational  review 
board  (IRB)  information,  and  statement 
on  the  extent  that  good  manufacturing 
practices  will  be  followed. 

The  most  likely  respondents  to  this 
information  collection  will  primarily  be 
medical  device  manufacturers, 
investigators,  hospitals,  health 
maintenance  organizations,  and 
businesses. 

In  the  Federal  Register  of  March  12, 
2003  (68  FR  11868),  FDA  published  a 
60-day  notice  requesting  public 
comment  on  the  information  collection 
provisions.  No  comments  were  received. 


Table  1.— Estimated  Annual  Reporting  Burden  ^ 


21  CFR 
Section 

No.  of  Respondents 

Annual  Frequency  per 
Response 

Total  Annual  Responses 

Hours  per  Response 

Total  Hours 

812.10 

1 

1 

1 

1 

1 

812.20, 
812.25, 
and 
812.27 

600 

0.5 

300 

80 

24,000    • 

812.35  and 
812150 
(signifi- 
cant) 

812.150 
(non- 
significant) 

600 
600 

■  7 
0.017 

4,200 
lb 

6 
6 

25,200 
60 

812.36(c) 

6 

1 

6 

120 

720 

812.36(f) 

6 

2 

12 

* 

20 

240 

Total 

— _ _ _ !_^. 

50.221 

^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  infomiation. 

Table  2.— Estiiwiated  Annual  Recordkeeping  Burden^ 


21  CFR 
Section 

No.  of  Recordkeepers 

Annual  Frequency  of 
Recordkeeping 

Total  Annual  Records 

Hours  per  Record 

Total  Hours 

812.140 

Original 

Supplemen 
tal 

Nonsignific- 
ant 

600 
600 
600 

0.5 

7 
1 

300 

4.200 
600 

10 
1 

6 

3,000 

4,200          .       ■ 

3,600 

Total 

10.800 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


11.  Reporting 

Section  812.10  estimates  are  based  on 
the  fact  that  FDA  has  received  very  few, 
if  any,  waiver  requests  in  the  past,  and 
estimates  that  very  few  will  be 
submitted  in  the  future.  Therefore,  FDA 
estimates  a  minimal  burden  to  account 
for  waiver  requests. 

Sections  812.20,  812.25,  and  812.27 
estimates  are  based  on  the  average  of 
IDEs  submitted  from  fiscal  years  1995 


through  2002.  FDA  estimates  the  annual 
reporting  burden  for  one  IDE  original 
application  to  be  approximately  80 
hours  and  the  annual  reporting  burden 
for  one  IDE  supplement  to  be 
approximately  6  hours. 

Sections  812.35  and  812.150  estimates 
are  based  on  the  average  of  IDE 
supplements  submitted  from  fiscal  years 
1995  through  2002  for  significant  risk 
device  studies.  FDA  estimates  the 
annual  reporting  burden  for  one  IDE 


supplement  to  be  approximately  6 
hours. 

The  reporting  burden  for 
nonsignificant  risk  device  studies 
(§812.150)  is  negligible.  Nonsignificant 
risk  device  studies  are  not  reported  to 
FDA  unless  a  problem  is  reported  such 
as,  an  unanticipated  adverse  device 
reaction,  failure  to  obtain  informed 
consent,  withdrawal  of  IRB  approval,  or 
a  recall  of  a  device.  In  the  past,  an 
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average  of  10  incidences  or  less 
annually  have  been  reported  to  FDA. 

Section  812.36(c)  and  (f)  estimates  are 
based  on  FDA's  experience  with  the 
treatment  use  of  drugs  and  knowledge  of 
the  types  of  devices  that  may  meet  the 
treatment  use  criteria.  FDA  estimates 
that  an  average  of  six  treatment  use 
applications  will  be  submitted  each 
year.  FDA  estimates  that  it  will  take 
approximately  120  hours  to  prepare  a 
treatment  IDE  and  the  total  annual 
burden  for  preparing  applications  will 
be  720  hours.  FDA  also  estimates  that  it 
will  take  approximately  20  hours  to 
prepare  a  semiannual  report,  resulting 
in  a  total  annual  burden  of  240  hours  for 
annual  reports. 

ni.  Recordkeeping 

Section  812.40  estimates  are  based  on 
conversations  with  manufacturers, 
industry  trade  association  groups,  and 
businesses  over  the  last  3  years.  For 
significant  risk  device  investigations, 
FDA  has  estimated  that  the 
recordkeeping  burden  for  preparing  an 
original  IDE  submission  averages  10 
hours  for  each  original  IDE  submission. 
Similarly,  through  the  same 
conversations  previously  mentioned, 
FDA  has  estimated  recordkeeping  for 
each  supplement  requires  1  hour.  The 
recordkeeping  burden  for  nonsignificant 
risk  device  investigations  is  difficult  to 
estimate  because  nonsignificant  risk 
device  investigations  are  not  required  to 
be  submitted  to  FDA.  The  IDE  staff 
estimates  that  the  number  of 
recordkeepers  for  nonsignificant  risk 
device  investigations  is  equal  to  the 
number  for  active  significant  risk  device 
investigations.  The  recordkeeping 
burden,  however,  is  reduced  for  device 
nonsignificant  risk  studies.  It  is 
estimated  that  600  recordkeepers  will 
spend  6  hours  each  in  maintaining  these 
records. 

Dated:  June  9.  2003. 
Jeffrey  Shuren,  ^ 

Assistant  Commissioner  for  Policy. 

|FR  Doc,  03-1.50.59  Filed  6-13-03:  8:45  am) 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  02N-0201] 

Minimizing  Medication  Errors — 
Methods  for  Evaluating  Proprietary 
Names  for  Their  Confusion  Potential; 
Public  Meeting;  Correction 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice  of  public  meeting; 
correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  May  30,  2003  (68  FR  32529). 
The  document  announced  a  public     • 
meeting  to  explore  current  methods 
being  used  to  evaluate  proprietary  drug 
names  to  reduce  medication  errors  due 
to  similarity  in  drug  names.  The 
document  published  with  inadvertent 
errors.  This  document  corrects  those 
errors. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joyce  Strong,  Office  of  Policy  and 
Planning  (HF-27),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-7010. 

SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
03-13591,  appearing  on  page  32529  in 
the  Federal  Register  of  Friday,  May  30, 
2003,  the  following  corrections  are 
made: 

1.  On  page  32530,  in  the  first  column, 
under  "FOR  FURTHER  INFORMATION 
CONTACT",  in  the  second  paragraph, 
"202-835-3533"  is  corrected  to  read 
"202-572-7751". 

2.  On  page  32530,  in  the  third 
column,  the  first  full  sentence  is 
corrected  to  read  "Speakers  who  wish  to 
participate  in  the  open  public  meeting 
must  register  by  June  13,  2003." 

3.  On  page  32530,  in  the  third 
column,  under  section  III,  the  first 
sentence  is  corrected  to  read  "To  speak 
at  the  meeting,  you  must  preregister  by 
June  13,  2003." 

Dated:  lune  9.  2003. 
Jefirey  Shuren, 

Assistant  Commissioner  for  Policy. 
|FR  Doc.  03-15058  Filed  6-13-03:  8:45  am) 
BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Transmissible  Spongiform 
Encephalopathies  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisor\'  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Transmissible 
Spongiform  Encephalopathies  Advisory 
Committee. 


General  Function  of  the  Committee: 
To  provide  advice  ahd 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  July  17.  2003.  from  8  a.m.  to  6 
p.m.,  and  on  July  18,  2003,  from  8  a.m. 
to  4:30  p.m. 

Location:  Holiday  Inn  Select,  8120 
Wisconsin  Ave.,  Bethesda,  MD,  301- 
652-2000. 

Contact  Person:  William  Freas  or 
Sheila  D."  Langford,  Center  for  Biologies 
Evaluation'and  Research  (HFM-71), 
Food  and  Drug  Administration,  1401 
Rockville  Pike.  Rockville,  MD  20852, 
301-827-0314,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301^43-0572  in  the 
Washington,  DC  area),  code  12392. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  July  17.  2003,  the 
committee  will  discuss  the  safety  of 
bovine  bone  gelatin  in  oral  and  topical 
drugs,  food  and  cosmetics.  The 
committee  will  then  discuss  bovine 
spongiform  encephalopathy  in  Canada 
and  potential  implications  for  FDA- 
regulated  products.  In  the  afternoon,  the 
committee  will  hear  presentations  on 
transmissible  spongiform 
encephalopathies  (TSEs)  and 
decontamination  of  medical  equipment 
and  facilities.  On  Friday.  July  18.  2003. 
the  committee  will  discuss  designing, 
interpreting,  and  validating  studies  to  . 
evaluate  reprocessing  methods  for 
removing  TSE  contamination  from 
medical  devices.  In  the  afternoon,  the 
committee  will  discuss  methods  to 
decontaminate  facilities  and  equipment 
used  to  prepare  human  cellular  and 
tissue  products,  and  human  blood 
products,  including  plasma  derivatives, 
to  reduce  the  theoretical  risk  of 
transmitting  TSE  agents. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  July  10.  2003.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  11:35 
a.m.  and  11:55  a.m..  and  1:55  p.m.  and- 
2:25  p.m.  on  July  17.  2003:  and  between 
approximately  9:50  a.m.  and  10:20  a.m., 
and  1:30  p.m.  and  2  p.m.  on  July  18. 
2003.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notifx'  the  contact 
person  before  July  11.  2003.  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
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indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  William 
Freas  or  Sheila  D.  Langford  at  least  7 
days  in  advance  of  the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  fune  9.  2003. 
Peter  |.  Pitts, 

Associate  Commissioner  for  External 
Relations. 

[FR  Doc.  03-15105  Filed  6-13-03;  8:45  am] 
nUING  CODE  4160-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

National  Advisory  Council  on  the 
National  Health  Service  Corps;  Notice 
of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  National  Advisory  Council  on  the 
National  Health  Service  Corps. 

Dates  and  Times:  July  10,  2003,  5  p.m.-? 
p.m.;  July  11.  2003,  8:30  a.m.-5  p.m.;  July  12. 
2003,  9  a.m.-5:30  p.m.:  July  13.  2003,  8  a.m.- 
10:30  a.m. 

Place:  Washington  Terrace  Hotel,  1515 
Rhode  Island  Avenue,  NW.,  Washington.  DC 
20005,  (202)  232-7000. 

Status:  The  meeting  will  be  open  to  the 
public. 


Agenda:  The  agenda  will  focus  on  meeting 
with  Agency  management  to  determine  the 
desired  areas  of  recommendations  for  the 
Council  to  address  in  the  u(>coming  year.  The 
Council  will  also  review  the  new  National 
Health  Service  Corps  Legislation  to  discuss 
possible  areas  of  recommendations.  Agenda 
items  and  times  are  subject  to  change  as 
priorities  dictate. 

FOR  FURTHER  INFORMATION  CONTACT:  Tira 
Robinson,  Division  of  National  Health 
Service  Corps,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Parklawn 
Building,  Room  8A-55,  5600  Fishers 
Lane,  Rockville,  Maryland  20857, 
telephone  (301)  594-4140. 

Dated:  June  9,  2003. 
fane  M.  Harrison, 

Director.  Division  of  Policy  Review  and 
Coordination. 

[FR  Doc.  03-15104  Filed  6-13-03;  8:45  am] 

BILUNG  CODE  416S-1$-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  Evaluation  of  the  NIDCD 
Partnership  Program  0MB  M  092&-0479 

SUMMARY:  In  compliance  with  the 
requirement  of  section  3507(a)(1)(D)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Institute  on  Deahiess  and 
Other  Communication  Disorders 
(NIDCD).  the  National  Institutes  of 
Health  (NIH),  will  publish  periodic 
summaries  of  proposed  projects  to  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval. 

Proposed  Collection 

Title:  Evaluation  of  the  NIDCD 
Partnership  Program.  Type  of 


Information  Collection  Request: 
REVISION.  Need  and  Use  of 
Information  Collection:  The  NIDCD  was 
established  to  support  biomedical  and 
behavioral  research  and  research 
training  in  hearing,  smell,  balance,  taste, 
voice,  speech  and  language.  Although 
minorities  and  women  will  dominate 
the  work  force  within  the  next  decade, 
both  groups  are  under  represented  in 
the  science  and  health  professional 
field.  Because  of  this  concern,  the 
NIDCD,  with  assistance  from  the  Office 
of  Research  on  Minority  Health, 
established  the  Partnership  Program  in 
1994  to  increase  the  number  of  minority 
scientists  and  health  care  professionals 
doing  research  on  communication  and 
communication  disorders.  The  proposed 
survey  will  yield  data  about:  (1)  Reasons 
for  participation  in  the  program;  (2) 
satisfaction  of  participants  with  the 
program  and  (3)  how  participation  in 
the  program  has  lead  to  the  pursuit  of 
a  career  in  the  health  field.  This  survey 
will  track  the  Partnership  Program's 
success  at  increasing  the  number  of 
women  and  minorities  who  are 
scientists.  Frequency  of  Response:  One. 
Affected  Public:  Individuals.  Type  of 
Respondent:  Partnership  Program 
Participants  and  Applicants.  The  annual 
reporting  burden  is  as  follows: 
Estimated  Number  of  Respondents:  51; 
Estimated  Number  of  Responses  per 
Respondent:  2;  Average  Burden  Hours 
Per  Response:  .50;  and  Estimated  Total 
Annual  Burden  Hours  Requested:  18. 
The  total  annualized  cost  to  respondents 
is  estimated  at:  $288.  There  are  no 
Capital  Costs  to  report.  There  are  no 
Operating  or  Maintenance  Costs  to 
report. 

(Note:  The  following  table  is  acceptable  for 
the  Respondent  and  Burden  Estimate 
Information,  if  appropriate,  instead  of  the 
text  as  shown  above.) 


Type  of  respondents 


New  Program  Participants 
Past  Program  Parlicipanls 
Program  Applicants  

Total 


Estimated  number 
of  respondents 


7 
14 
30 


51 


Estimated  numt)er 

of  responses  per 

respondent 


Average  burden 
hours  per  response 


.50 
.50 

.25 


Estimated  total  an- 
nual burden  hours 
requested 


3.5 

7 

7.5 


18 


Request  For  Comments 

Written  and/or  suggestions  ftt)m  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points 
(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  fulfillment 
of  the  NIDCD  mission,  including 


whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
estimate  of  the  burden  of  the  proposed 
data  collection,  including  the  validity  of 
the  methodology;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
data  collection  and  (4)  ways  to 


minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  appropriate  use  of  automated 
collection  techniques  and  information 
technology. 
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Direct  Comments  to  OMB 

Written  comments  and/or  suggestions 
regarding  the  items(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget^ 
Office  of  Regulatory  Affairs,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact:  Mrs. 
Kay  C.  Johnson-Graham,  EEO  Officer, 
Office  of  Equal  Employment 
Opportunity,  NIDCD,  NIH,  Building  31. 
Room  3C08,  31  Center  Drive,  Bethesda, 
MD  20892,  or  call  non-toll-free  number 
301-402-6415  or  E-mail  your  request, 
including  your  address  to: 
kayJohnson@ms.nidcd.nih.gov. 

Comments  Due  Date 

Comments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  within  30- 
days  of  the  date  of  this  publication. 

Dated:  June  3,  2003. 

W.  David  Kerr, 

Executive  Officer.  NIDCD  National  Institutes 
ofHealth. 

[FR  Doc.  03-15138  Filed  6-13-03;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Human  Genome  Research 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Human 
Genome  Research  Institute  Special  Emphasis 
Panel.  Sequencing  Technology  2. 

Dote;  June  18.2003. 

T/me;  11:30  a.m.  to  1:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  National  Institutes  ofHealth,  Wilco 
Building,  6000  Executive  Boulevard. 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Ken  D.  Nakamura.  PhD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Human  Genome 
Research  Institute,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  (301)  402-0838. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  No.  93.172,  Human  Genome 
Research,  National  Institutes  ofHealth.  HHS) 

Dated:  June  9,  2003. 
Anna  P.  Snouffer, 

ActingDirector,  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Doc.  03-15130  Filed  6-13-^)3;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Human  Genome  Research 
institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clefu-ly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Human 
Genome  Research  Institute  Special  Emphasis 
Panel,  Database  Review. 

Date.  July  2,  2003. 

Time:  12  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Building  31,  Bethesda,  MD  20814, 
(Telephone  Conference  Call). 

Contact  Person:  Ken  D.  Nakamura,  PhD, 
Scientific  Review  Administrator.  Office  of 
Scientific  Review,  National  Human  Genome 
Research  Institute,  National  Institutes  of 
Health,  Bethesda,  MD  20892.  301-402-0838. 
(Catalogue  of  federal  Domestic  Assistance 
Program  Nos.  93.172.  Human  Genome 
Research,  National  Institutes  of  Health,  HHS) 


Dated:  June  9.  2003. 

Anna  P.  Snouffer, 

Acting  Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-15135  Filed  6-13-03;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 


Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel.  Adolescent  Literacy 
RFA. 

Date:  July  10-11.  2003. 

Time:  8:30  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center.  7400  Wisconsin 
Avenue,  Bethesda.  MD  20814. 

Contact  Person:  Marita  R.  Hopmann.  PhD. 
Scientific  Review  Administrator.  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development.  6100 
Building.  Room  5E01.  Bethesda.  MD  20892. 
(301)  435-6911,  hopmannm@mail.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864.  Population  Research; 
93.865,  Research  for  Mothers  and  Children; 
93.929,  Center  for  Medical  Rehabilitation 
Research;  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program.  National 
Institutes  ofHealth.  HHS) 

Dated:  June  9.  2003. 
Anna  P.  Snouffier. 

Acting  Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-15131  Filed  6-13-03:  8:45  am| 

BILUNG  CODE  4140-01-M 


35682 


Federal  Register /Vol.  68.  No.  115 /Monday,  June  16,  2003 /Notices 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Healtti; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Nanw  of  Committtfe:  National  Institute  of 
Mental  Health  .Sjiecial  Emphasis  Panel.  ITV 
Doctoral  Applications. 

Dale:\unti  18.  ZOaj. 

Tinin:  11  a.m.  to  12:.10  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Neuro.science  Center.  6001  Exe<:utive 
Boulevard.  Rockville.  MD  208.S2.  (Telephone 
Conference  Call). 

Contact  Person:  Martha  Ann  Carey,  PhD, 
RN.  ScientiPic  Review  Administrator, 
Division  of  Extramural  Activities.  National 
Institute  of  Mental  Health.  NIH, 
Neuroscience  Center.  fiOOl  Exe<:utive  Blvd., 
Room  61.51.  MSC  5)608.  Bethesda,  MD  20892- 
9608.  301-44.3-1606.  mcarey^Dmail. nib.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  P"ederal  Domestic  Assistance 
Program  Nos.  93.242.  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award.  Scientist  Development  Award  for 
Clinicians,  and  Resean:h  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  )une  9,  2003. 

Anna  P.  Snouffer, 

Acting  Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  0.3-15132  Filed  6-13-03;  8:45  am] 

BILUNG  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  on  Aging;  Notice  of 
closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel.  Ways  to 
Improve  Hospital  Care  for  Older  People. 

Date:  ]unv!  23-24.  2003. 

Time:  7  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Sofitel  Chicago  O'Hare,  5550  N. 
River  Rd,  Ro.semont,  IL  60018. 

Contact  Person:  Arthur  d.  Schaerdel,  DVM, 
the  Bethesda  Gateway  Building.  7201 
Wisconsin  Avenue/Suite  2C212,  Bethesda. 
MD  20892,  (301)  496-9669. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  A.ssistance 
Program  Nos.  93.866.  Aging  Research, 
National  Institutes  of  Health.  HHS) 

Dated:  |une  9,  2003. 

Anna  Snouffer, 

Acting  Director.  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  03-15133  Filed  6-1.3-03;  8:45  am) 

BILUNG  COOE  414(H>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institute  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 


552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

,    Name  of  Committee:  Nationa]  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel.  RFP-NICHD-2003- 
13 — Web  Ba.sed  Data  Coordinating  Center. 

Date:  July  6-8.  2003. 

Time:  8  a.m.  to  5  p.m. 

Agendo;  To  review  and  evaluate  contract 
proposals. 

Place:  Ramada  Inn  Rockville,  1775 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Hameed  Khan,  PhD, 
ScientiHc  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  National 
Institutes  of  Health,  6100  Executive  Blvd.. 
Room  5E01.  Bethesda,  MD  20892,  (301)  435- 
6902,  khanh@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research; 
93.865,  Research  for  Mothers  and  Children; 
93.929.  Center  for  Medical  Rehabilitation 
Research;  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health.  HHS) 

Dated:  June  9,  2003. 

Anna  F.  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-15134  Filed  6-13-03;  8:45  am) 

BILUNO  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoslteletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculokeletal  and  Skin 


Federal  Register / Vol.  68,  No.  115 /Monday,  June  16,  2003 /Notices 


35683 


Diseases  Special  Emphasis  Panel,  Review  of 
Developmental  Grants. 

Date:  June  27,  2003. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Rockledge  6700,  6700B  Rockledge  Drive, 
Bethesda.  MD  20817,  (Telephone  Conference 
Call). 

Contact  Person:  Tracy  A.  Shahan.  PhD, 
Scientific  Review  Administrator,  National 
Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  6701  Democracy  Blvd,  One 
Democracy  Plaza,  Suite  800,  Bethesda,  MD 
20892,  (301)  594-4974. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846.  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research. 
National  Institutes  of  Health,  HHS) 

Dated:  June  9,  2003. 
Anna  Snouffer, 

Acting  Director.  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  03-15136  Filed  6-13-03;  8:45  am] 
BILUNG  COOE  4140-01-M    ^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  SRA 
Conflict  SEP  for  MDCN2. 

Date:  June  16,  2003. 

Time:  4  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Latham  Hotel,  3000  M  Street,  NW., 
Washington,  EX:  20007. 

Contact  Person:  Carole  L.  Jelsema.  PhD. 
Scientific  Review  Administrator  and  Chief. 
MDCN  Scientific  Review  Group,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5210, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1248,  jelsemac@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 


limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Musculoskeletal  and 
Dental  Sciences  Integrated  Review  Group, 
Oral  Biology  and  Medicine  Subcommittee  1. 

Dafe:June  17-18,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  River  Inn,  924  25th  Street,  NW., 
Washington,  DC  20037. 

Contact  Person:  J.  Terrell  Hoffeld,  DDS. 
PhD,  Dental  Officer,  USPHS,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4116, 
MSC  7816.  Bethesda,  MD  20892,  (301)  435- 
1781,  th88q@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSSX 
02M:SAT  and  SB  Member  Conflict. 

Date:  June  18,  2003. 

Time:  8  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.,  Bethesda,  MD  20814. 

Contact  Person:  Lee  Rosen,  PhD.  Scientific 
Review  Administrator.  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5116.  MSC  7854, 
Bethesda.  MD  20892,  (301)  435-1171. 
rosenl@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle." 

Name  of  Committee:  Center  for  Scientrfic 
Review  Special  Emphasis  Panel.  Gene 
Therapy  and  Inborn  Errors. 

Date:  ]une  19,  2003. 

T/me;  8:30  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  Governor's  House  Hotel.  1615  Rhode 
Island  Avenue,  NW..  Washington,  DC  20036. 

Contact  Person:  Camilla  E.  Day.  PhD, 
Scientific  Review  Administrator,  Genetic 
Sciences  IRG,  Center  for  Scientific  Review, 
National  Institutes  of  Health.  6701  Rockledge 
Drive,  Room  2208,  MSC  7890.  Bethesda.  MD 
20892.  (301)  435-1037.  dayc@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  thameeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl.  CDF- 
2  (40):  Ivem  National  Resource. 

Dote;  June  19-21.  2003. 

Time:  7  p.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott  Hotel.  8651  Spectrum 
Blvd.,  San  Diego.  CA  92123. 

Contact  Person:  Ramesh  K.  Navak,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5146, 
MSC  7840.  Bethesda.  MD  20892,  (301)  435- 
1026. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 


limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Monkeypox 
Virus  Pathogenesis. 

Date:  June  23,  2003. 

Time:  11  a.m.  to  12  p.m._ 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda.  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Joanna  M.  Pyper,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4188. 
MSC  7808.  Bethesda.  MD  20892,  (301)  435- 
1151,  pyperj@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Review  of 
"Cancer- Associated  Mutants  of  DNA 
Polymerase  beta". 

Date:  June  25,  2003. 

Time:  4  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Syed  M.  Quadri.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  67D1  Rockledge  Drive.  Room  6210. 
MSC  7804.  Bethesda,  MD  20892.  (301)  435- 
1211. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
fundmg  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Developmental  Brain  Disorders  Study 
Section  (DBD). 

Date:  June  26-27.  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Fairmont  Washington.  DC.  2401 
M  Street,  NW..  Washington.  DC  20037. 

Contact  Person:  Sherry  L.  Stuesse.  PhD, 
Scientific  Review  Administrator.  Division  of 
Clinical  and  Population-Based  Studies. 
Center  for  Scientific  Review.  National 
Institutes  of  Health.  6701  Rockledge  Drive. 
Room  5188,  MSC  7846.  Bethesda.  MD  20892. 
301-435-1785.  stuesses@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific     " 
RevJew  Special  Emphasis  Panel.  Member 
Conflict:  Epidemiology. 

Dote;  June  27.  2003. 

Time:  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  Washington-Chevy 
Chase.  5520  Wisconsin  Avenue,  Chew 
Chase.  MD  20815. 

Conteci  Person;  Ann  Hardy.  DRPH. 
Scientific  Review  Administrator,  Center  for 
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Scientific  Review,  National  Institutes  of 
Health..6701  Rockledge  Drive,  Room  3158, 
MSC  7770,  Bethesda,  MD  20892,  (301)  435- 
0695.  bardyan@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Predoctoral 
Fellowships  for  Minority  Students  & 
Students  with  Disabilities. 

Date:  June  27,  2003. 

Time:  8:30  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce.  Georgetown  Suites,  1000  29lh  Street, 
NW.,  Washington,  DC  20007. 

Contact  Person:  Michael  H.  Sayre.  PhD, 
Scientific;  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  0701  Rockledge  Drive,  Room  5128, 
MSC  7840.  Bethesda.  MD  20892,  (301)  435- 
1219. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ALTX  4 
Member  Conflict. 

Date:  June  27,  2003. 

Time:  11  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Najma  Begum,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2175, 
MSC  7818,  Bethesda.  MD  20892,  301-435-- 
1243,  begumn@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Plasmodium 
Biology. 

Date:  June  27,  2003. 

Time:  4:15  p.m.  to  6:15  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20814, 
(Telephone  Conference  Call). 

Contact  Person:  Marian  Wachtel.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3208, 
MSC  7858,  Bethesda,  MD  20892,  (301)  435- 
1148,  wachtelm@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Oncological  Sciences 
Integratea  Review  Group,  Clinical  Oncology 
Study  Section. 

Date:  June  29-July  1,  2003. 

Time:  5:30  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Westin  Grand,  2350  M  Street,  NW.. 
Washington,  DC  20037. 

Contact  Person:  Sharon  K.  Gubanich.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6204, 
MSC  7804.  Bethesda,  MD  20892,  (301)  43.5- 
1 767,  gubanics@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Naiyie  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Molecular 
Targets  for  Cancer  Drug  Discovery. 

Date:  July  29-|uly  1,  2003. 

Time:  6:30  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Latham  Hotel,  3000  M  Street.  NW., 
Washington,  DC  20007. 

Contact  Person:  Syed  M.  Quadri,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6210, 
MSC  7804,  Bethesda.  MD  20892.  (301)  435- 
1211. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  AIDS  and  Related 
Research  Integrated  Review  Croup,  AIDS- 
associated  Opportunistic  Infections  and 
Cancer  Study  Section.  , 

Date:  June  30-Juiy  1,  2003. 

Time:  8  a.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce:  The  Mayflower.  1127  Connecticut 
Ave.,  NW..  Washington.  DC  20036. 

Contact  Person:  Eduardo  A.  Montalvo. 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5108. 
MSC  7852,  Bethesda.  MD  20892,  (301)  435- 
1168. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Member 
Confiict. 

Date:  June  30,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn  Rockville.  1775 
Rockville  Pike.  Rockville.  MD  20852. 

Contact  Person:  Syed  Amir,  PhD,  Scientific 
Review  Administrator.  Center  for  Scientific 
Review.  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  6168.  MSC  7892. 
Bethesda.  MD  20892,  (301)  435-1043. 
amirs@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  FlO  (20): 
Fellowships,  Pathophysiology. 

Date:  June  SO-July  1.  2003. 

Time:  8  a.m.  to  5  p.m. 


Agenda:To  review  and  evaluate  grant 
applications. 

Place:  The  Governor's  House  Hotel.  1615 
Rhode  Island  Avenue.  NW.,  Washington,  DC 
20036. 

Contact  Person:  Peter  J.  Perrin!  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  2183, 
MSC  7818,  Bethesda.  MD  20892,  (301)  435- 
0682,  perrinp@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Cenier  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  SRB 
51R  Improvements  in  Imaging  Methods  & 
Technologies:  RFA  EB03-007.    » 

Date:  June  30-Iuly  1,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
application's. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave,  Bethesda.  MD  20814. 

Contact  Person:  Eileen.W.  Bradley.  DSC, 
Chief  and  Scientific  Review  Administrator. 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5120,  MSC  7854,  Bethesda,  MD  20892, 
(301)  435-1179,  bradleye@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and        ., 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Immunology:  Small  Business  and 
Technology  Applications. 

Date:  June  30-Iuly  1.  2003. 

Time:  8:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  River  Inn,  924  25th  Street.  NW., 
Washington.  DC  20037. 

Contact  Person:  Stephen  M.  Nigida.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4112. 
MSC  7812,  Bethesda,  MD  20892,  (301)  435- 
3565. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Oncological  Sciences 
Integrated  Review  Group,  Radiation  Study 
Section. 

Date:  June  30-Iuly  2.  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Westin  Embassy  Row  Hotel,  2100 
Massachusetts  Avenue,  Washington,  DC. 

Contact  Person:  Paul  K.  Strudler,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6186, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1716,  strudlep@fcsr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  SSS- 
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L  (10)B  Drug  Deljverv  &  Drug  Discovery 
SBIR/STTR  Panel. 

Date;  June  30-Iuly  1,  2003. 

Time:  8:30  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  Points  Sheraton  Hotel,  1201  K 
Street,  NW..  Washington,  DC  20005. 

Contact  Person:  Sergei  Ruvinov,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4158. 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1180,  ruvinser@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Steroids  and 
Neurons. 

Date:  June  30.  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Prive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Daniel  R.  KenshalOj  PhD, 
Scientific'Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5176, 
MSC  7844,  Bethesda.  MD  20892.  301^35- 
1255. 

This  notice  is  being  published  less  than  15 
days  prior  .to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Visual 
Perception  Studv  Section. 

Date:  June  30,  2003. 

T/me;  1:30  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person;  Michael  A.  Sleinmetz. 
PhD.  Scientific  Review  Administrator.  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  Room  5172  MSC  7844,  Bethesda  MD 
20892,  ,301-435-1247, 
steinmem@csr.nih.gov.  , 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  (mposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  SSS 
T:  lOB:  Small  Business:  Endocrinology. 
Metabolism.  Nutrition.  &  Reproductive 
Sciences.  . 

Dale:  June  .30-Iuly  1,  2003. 

Time:  7  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
>Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Krish  Krishnan.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6164, 
MSC  7892,  Bethesda,  MD  20892,  (301)  435- 
1041. 


This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine; 
93.333,  Clinical  Research,  93.306,  93.333, 
93.337.  93.393-93.396,  93.837-93.844. 
93.846-93.878.  93.892.  93.893,  National 
Institutes  of  Health,  HHS) 

Dated;  June  9.  2003 
Anna  Snouffer, 

Acting  Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-15137  Filed  6-13-03;  8:45  am] 

BILLING  CODE  4140-01 -M 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1469-DR] 

Illinois;  Amendment  No.  2  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Illinois  (FEMA-1469-DR), 
dated  May  15,  2003,  and  related 
determinations. 

EFFECTIVE  DATE:  June  3,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Recover}'  Division,  Federal 
Emergency  ManagemenJ  Agency, 
Washington,  DC  20472,  (202)  646-2705. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Illinois  is  hereby  amended  to 
include  the  following  area  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  15,  2003: 

Union  County  for  Individual  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds;  83.537, 
Community  Di.saster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  LInemployment 
Assistance  (DUA);  83.556.  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544,  Public  Assistance 


Grants;  83.548.  Hazard  Mitigation  Grant 
Program.) 

Micliael  D.  Brown, 

Under  Secretfry,  Emergency  Preparedness 
and  Response. 

|FR  Doc.  03-15096  Filed  6-13-03:  8:45  ami 
BIUJNG  CODE  671S-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1462-OR] 

Kansas;  Amendment  No.  7  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate. 
Department  of  Homeland  Security. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Kansas  (FEMA-1462-DR),  dated 
May  6,  2003,  and  related 
determinations. 

EFFECTIVE  DATE:  June  4.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz.  Recover}'  Division.  Federal 
Emergencv  Management  Agencv. 
Washington,  DC  20472.  (202)  646-2705. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Kansas  is  hereby  amended  to 
include  the  following  area  among  those 
areas  determiHed  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  6,  2003: 

Meade  County  for  Public:  Assistance 
(already  designated  for  Individual 
Assistance.) 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFD.A)  are  to  be  used 
for  reporting  and  drawing  funds:>83.537. 
Community  Disaster  Loans;  83. .538.  Cora 
Brown  Furni  Program;  83.539.  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558.  Individual  and 
Household  Housing;  83.559.  Individual  and 
Household  Disaster  Housing  Operalionsi, 
83.560  Individual  and  Household  Program- 
Other  Needs.  83.544.  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Graqt 
Program.) 

Micliael  D.  Brown, 

Under  Secretary.  Emergency  Preparedness 
apd  Response. 

[FR  Doc  03-15100  Filed  6-13-03;  8:45  ami 
BIUJNG  CODE  67ia-02-4> 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency  ■ 

[FEIMA-1462-OR] 

Kansas;  Amendment  No.  6  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Kansas  (FEMA-1462-DR).  dated  May  6, 
2003.  and  related  determinations. 
EFFECTIVE  DATE:  May  30,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  May  30, 
2003. 

(The  following  Catalog  of  Federal  Domestic: 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.5.37, 
Community  Disaster  Loans;  83.538,  Cora    - 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559.  Individual  and 
Household  Disaster  Housing  Operations; 
83.560.  Individual  and  Household  Program — 
Other  Needs;  83.544.  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Under  Secretary.  Emergency  Preparedness 
and  Response. 

|FR  Doc.  03-15101  Filed  6-13-03;  8:45  am) 

BILLING  CODE  671S-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1471-OR] 

Kentucky;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 


disaster  for  the  Commonwealth  of 
Kentucky  (FEMA-1471-DR),  dated  June 
3,  2003,  and  related  determinations. 
EFFECTIVE  DATE:  June  3,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  June 
3,  2003,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C. 
5121-5206  (the  Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Commonwealth  of 
Kentucky,  resulting  from  severe  storms. 
Hooding,  raud  and  ro<:k  slides,  and  tornadoes 
on  May  4-27.  2003.  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act.  42  U.S.C.  5121-5206  (the  Stafford  Act). 
I.  therefore,  declare  that  such  a  major  disaster 
exists  in  the  Commonwealth  of  Kentucky. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  nece.ssary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas,  and  Hazard  Mitigation 
throughout  the  Commonwealth.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance. 
Hazard  Mitigation,  and  the  Other  Needs 
Assistance  under  section  408  of  the  Stafford 
Act  will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Under  Secretary  for  Emergency 
Preparedness  and  Response,  Department 
of  Homeland  Security,  under  Executive 
Order  12148,  as  amended,  Charles  M. 
Butler,  of  FEMA  is  appointed  to  act  as 
the  Federal  Coordinating  Officer  for  this 
declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  Commonwealth  of  Kentucky 
to  have  been  affected  adversely  by  this 
declared  major  disaster: 

Anderson.  Boyd,  Breckenridge,  Boyle, 
Bullitt.  Caldwell.  Carter,  Crittenden,  Elliott. 
Fleming,  Garrard,  Grayson,  Greenup,  Hardin, 
Hart,  Henderson,  Hopkins,  Jefferson, 


Jessamine,  Larue.  Lewis,  Lawrence,  Mason, 
McLean,  Meade,  Mercer,  Nelson,  Rowan, 
Union,  Washington,  Webster,  and  Woodford 
Counties  for  Individual  Assistance. 

Ballard,  Boyd,  Breathitt.  Calloway,  Carter. 
Crittenden,  Estill.  Fleming,  Greenup,  Hart, 
Henderson.  Hopkins,  Lewis,  Livingston, 
McLean,  Mercer,  Nicholas.  Owsley,  Perry 
and  Rowan  Counties  for  Public  Assistance. 

All  counties  within  the 
Commonwealth  of  Kentucky  are  eligible 
to  apply  for  assistance  under  the  Hazard 
Mitigation  Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.556.  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559.  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544.  Public  Assistance 
Grants;  83:548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Under  Secretary.  Emergency  Preparedness 

and  Response. 

[FR  Doc.  03-15095  Filed  6-13-03;  8:45  am] 

BILLING  CODE  6718-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1463-OR] 

Missouri;  Amendment  No.  7  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Missouri  (FEMA-1463-DR). 
dated  May  6,  2003,  and  related 
determinations. 

EFFECTIVE  DATE:  June  3,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Missouri  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  6,  2003: 
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Dent,  Gasconade,  Iron,  Monroe,  and  Phelps 
Counties  for  Individual  Assistance. 

Crawford  County  for  Individual  Assistance 
(already  designated  for  Public  Assistance.) 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559.  Individual  and 
Household  Disaster  Housing  Pperations; 
83.560,  Individual  and  Household  Program — 
Other  Needs;  83.544,^Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Under  Secretary'.  Emergency  Preparedness 

and  Response. 

[FR  Doc.  03-15099  Filed  6-13-03;  8:45  am] 

BILLING  CODE  671»-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1463-DR] 

Missouri;  Amendment  No.  8  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Missouri  (FEMA-1463-DR), 
dated  May  6,  2003,  and  related 
determinations. 

EFFECTIVE  DATE:  June  4,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recover^'  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Missouri  is  hereby  amended  to 
include  the  following  area  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  6.  2003: 

Gasconade  County  for  Public  Assistance 
(already  designated  for  Individual 
AssistarK:e.) 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to'be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program:  83.539.  Crisis 
Counseling;  83^540.  Disaster  Legal  Services 
Program:  83.541,  Disaster  Unemployment 


Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560,  Individual  and  Household  Program- 
Other  Needs;  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  0.  Brown, 

Under  Secretary.  Emergency  Preparedness 

and  Response. 

[FR  Doc.  03-15102  Filed  6-13-03;  8:45  am] 

BILUNG  CODE  671S-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1467-DR] 

New  York;  Amendment  No.  1  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  New  York  (FEMA-1467-DR), 
dated  May  12,  2003,  and  related 
determinations. 

EFFECTIVE  DATE:  June  4,  2003 

FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Recovery  Division.  Federal 
Emerg'ency  Management  Agency, 
Washington,  DC  20472.  (202)  646-2705. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  New  York  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a  " 
major  disaster  by  the  President  in  his 
declaration  of  May  12,  2003: 

Livingston.  Madison.  Orleans.  Otsego,  and 
Schenectady  Counties  for  Public  Assistance. 

Seneca  County  for  Public:  Assistance 
(already  designated  for  Individual 
Assistance.) 

(Th^  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans:  83.538.  Cora 
Brown  Fund  Program:  83.539.  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program:  83.541.  Disaster  Llnemplo\  ment 
Assistance  (DUA):  83.556.  Fire  Management 
Assistance;  83.558.  Individual  and 
Household  Housing;  83.559.  Individual  and 
Hou.sehold  Di.saster  Housing  Operations: 
83.560.  Individual  and  Household  Program — 
Other  Needs;  83.544.  Public  Assistance 


Grants;  83.548.  Hazard  Mitigation  Grant" 
Program.) 

Michael  0.  Brotvn, 

Under  Secretary.  Emergency  Preparedness 
and  Response. 

(FR  Doc.  03-15097  Filed  6-13-03;  8:45  am] 
BILLING  CODE  6718-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1465-OR] 

OKIahoma;  Amendment  No.  3  to  Notice 
of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency.  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Secnrity. 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Oklahoma  (FEMA-1465-DR),      . 
dated  May  10',  2003,  and  related 
determinations. 

EFFECTIVE  DATE:  June  3.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Recover}-  Division,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-2705. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Oklahoma  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  ha\'e  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  10.  2003: 

Cherokee.  Creek.  Okmulgee,  and  Seminole 
Counties  for  Individual  .Assistance. 

Garvin  and  N'owala  Counties  for  Individual 
Assistance  and  Public;  Assistanue. 

Beaver  and  Cimarron  Counties  for  Public 
.Assistance. 

Delaware.  Muskogee.  Pontotoc.  Roger 
Mills.  Texas,  and  Washington  Counties  lor 
Public  Assistance  (already  designated  for 
Individual  Assistance.) 

(The  following  Catalog  of  Federal  Doniestic 
.Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans:  83.538.  Cora 
Brown  Fund  Program:  83.539.  Crisis 
Counseling;  83.540.  Disaster  Legal  Ser\  ices 
Program;  83.541.  Disaster  l'iiemplo\iiient 
.Assistance  (DU.A):  83.556.  Fire  Management 
,As?istance:  83.558.  Indi\  idual  and 
Household  Housing:  ^3.559,  Individual  and 
Household  Disaster  Housing  Operations: 
83.560,  Individual  and  Household  Program — 
Other  Needs;  83.544.  Public  Assistance 


35688 


Federal  Register/ Vol.  68,  No.  115/Monday.  June  16,  2003 /Notices 


Grants;  83.548.  Hazard  Mitigation  Grant 
Program) 

Michael  D.  Brown, 

Under  Secretary,  Emergency  Preparedness 
and  Response. 

(FR  Doc.  03-15098  Filed  6-13-03:  8:45  am] 
MLUNQ  COOC  671S-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

Open  Meeting/Conference  Call,  Board 
of  Visitors  for  the  National  Fire 
Academy 

AGENCY:  U.S.  Fire  Administration 
(USFA),  FEMA,  Emergency 
Preparedness  and  Response,  Homeland 
Security. 

ACTION:  Notice  of  open  meeting  via 
conference  call. 

SUMMARY:  In  accordance  with  section  10 
(a)  (2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  2,  FEMA 
announces  the  following  committee 
meeting: 

Name:  Board  of  Visitors  (BOV)  for  the 
National  Fire  Academy. 

Dates  of  Meeting:  July  28.  2003 

Place:  Building  H.  Room  300.  National 
Emergency  Training  Center,  Emmitsburg. 
Maryland. 

Time:  |uly  28.  2003,  2-4  p.m. 

Proposed  Agenda:  Review  National  Fire 
Academy  Program  Activities. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  in 
the  Emmitsburg  commuting  area  with 
seating  available  on  a  first-come,  first- 
served  basis.  The  meeting  is  open  to  the 
public;  however,  teleconference  lines 
are  limited.  Members  of  the  general 
public  who  plan  to  participate  in  the 
meeting  should  contact  the  Office  of  the 
Superintendent,  National  Fire  Academy, 
U.S.  Fire  Administration,  16825  South 
Seton  Avenue.  Emmitsburg,  MD  21727, 
(301)  447-1117.  on  or  before  July  21. 
2003.  Dial-in  information  will  be 
provided  to  those  wishing  to  participate 
via  telephone. 

Minutes  of  the  meeting  will  be 
prepared  and  will  be  available  for 
public  viewing  in  the  Office  of  the  U.S. 
Fire  Administrator,  U.S.  Fire 
Administration,  Federal  Emergency 
Management  Agency,  Emmitsburg, 
Maryland  21727.  Copies  of  the  minutes 
will  be  available  upon  request  within  60 
days  after  the  meeting.   - 


Dated:  |une  10.  2003. 
R.  David  Pauliaon, 
U.S.  Fire  Administrator. 
|FR  Doc.  03-15094  Filed  6-13-03;  8:45  am] 

aCUNQ  COM  e71(-0«-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Submission  of  Paperwork  Reduction 
Act  Request  to  Office  of  Management 
artd  Budget 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  that 
the  Information  Collection  Request  for 
Bureau  of  Indian  Affairs  (BLA)  for  a 
Certificate  of  Degree  of  Indian  or  Alaska 
Native  Blood  (CDIB)  has  been  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  25).  The  BLA  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Written  comments  must  be 
submitted  on  or  before  July  16.  2003. 
ADDRESSES:  Written  comments  should 
be  sent  directly  to  the  Desk  Officer  for 
the  Department  of  the  Interior,  by 
facsimile  at  (202)  395-5806  or  you  may 
send  an  e-mail  to: 
Rutb_Solomon@omb.eop.gov. 

Send  a  copy  of  your  comments  to 
Duane  Bird  Bear.  Chief.  Division  of 
Tribal  Government  Services.  Office  of 
Tribal  Services.  Bureau  of  Indian 
Affairs.  1849  C  Street,  NW.,  MS-320- 
SIB,  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  information  collection 
may  be  obtained  by  contacting  Carolyn 
Newman,  202-513-7641. 
SUPPLEMENTARY  INFORMATION:  No 
comments  on  the  workload  burden  or 
the  form  itself  (OMB  Control  No.  1076- 
0153}  were  received  during  or  before  the 
close  of  the  public  comment  period  on 
April  21,  2003,  as  requested  in  the 
Notice  published  in  the  Federal 
Register  (68  FR  7800)  on  February  18, 
2003.  Comments  were  received  but  they 
concerned  substantive  requirements  for 
descendants  of  members  of  federally 
recognized  Indian  tribes  but  who  were 
not  themselves  enrolled  members  of  the 
tribe.  This  issue  will  be  addressed 
during  rule  revision. 

Abstract 

The  purpose  of  this  collection  is  to 
assist  in  determining  the  eligibility  of 
individuals  for  various  programs  and 


services  available  to  American  Indians 
and  Alaska  Natives.  This  part  specifies 
the  requirements  for  the  documentation 
of  degree  of  Indian  blood  and  uniform 
standards  by  which  we  may  issue, 
amend,  or  invalidate  a  Certificate  of 
Degree  of  Indian  or  Alaska  Native 
Blood.  Disclosure  of  information  may  be 
given  to  the  Department  of  the  Interior 
and  the  Department  of  Justice  when 
required  for  litigation  or  anticipated 
litigation.  Notification  of  inquiries  or 
access  must  be  addressed  to  the 
appropriate  Regional  Director.  Bureau  of 
Indian  Affairs. 

We  have  adjusted  the  estimated 
number  of  respondents  and  the  burden 
based  on  historical  trend  and  for  these 
reasons:  (1)  The  number  of  federally 
recognized  tribes  has  remained  stable, 
(2)  the  number  of  requests  for  the  CDIB 
form,  usually  issued  once,  has 
decreased  and  (3)  the  BLA  field  offices 
and  agencies  have  reduced  the  number 
of  CDIB  forms,  processed  pending  the 
issuance  of  a  final  rule. 

Submission  of  this  information  is 
voluntary.  However,  not  providing 
information  may  result  in  a 
determination  that  an  individual  is  not 
eligible  to  receive  program  services 
based  upon  his/her  status  as  an 
American  Indian  or  Alaska  Native.  The 
information  to  be  collected  includes: 
certificates  of  birth  and  death,  probate 
determinations,  court  orders,  affidavits, 
Federal  or  tribal  census  records  and 
Social  Seciuity  records. 

Request  for  Comments 

The  Department  of  the  Interior  invites 
comments  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  The  accuracy  of  tne  agencies' 
estimate  of  the  burden  (including  the 
hours  and  cost)  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumption  used; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
collection  techniques  or  other  forms  of 
information  technology. 

The  Office  of  Management  and  Budget 
has  up  to  60  days  to  approve  or 
disapprove  the  information  collection 
but  may  respond  after  30  days; 
therefore,  comments  submitted  in 
response  to  this  notice  should  be 
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submitted  to  OMB  within  30  days  in 
order  to  assure  their  maximum 
consideration.  Please  note:  comments, 
names,  addresses  of  commentators  are 
available  for  public  review  during 
regular  business  hours.  If  you  wish  us 
to  withhold  any  information,  you  must 
state  this  prominently  at  the  beginning 
of  your  comment.  We  will  honor  your 
request  to  the  extent  allowable  by  law. 
Please  note  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  a  currently  valid 
OMB  control  number  is  displayed.  You 
may  request  copies  of  the  information 
collection  forms  and  our  submission  to 
OMB  from  the  person  listed  in  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Title:  Request  for  Certificate  of  Degree 
of  Indian  or  Alaska  Native  Blood,  25 
CFR  part  70. 

OMB  Control  number:  1076-0153. 

Description  of  respondents: 
Individual  Indians  who  may  be  eligible 
to  receive  program  services  based  upon 
their  status  and/or  degree  of  Indian  or 
Alaska  Native  blood. 

Frequency:  All  information  and 
documentation  is  to  be  collected  once 
from  each  requester. 

Estimated  completion  time:  The 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  1.5  hours  for  each 
response  for  an  estimated  154,200 
requests  per  year  or  231,300  hours, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources  and  gathering  needed  data.  In 
addition.  2,400  appeals  are  expected 
annually  at  2.5  hours  per  appeal,  which 
adds  6000  hours  of  burden.  Thus,  the 
estimated  total  annual  reporting  and 
record  keeping  burden  for  this  entire 
collection  is  estimated  to  be  237.300 
hours. 

Total  annual  burden:  237.300  hours. 

Estimated  non-hour  cost:  There  are  no 
costs  to  consider,  except  postage  and  the 
cost  of  duplicating  the  original 
application  form,  because  verification  of 
the  information  is  already  available  for 
other  reasons. 

Dated:  June  6.  2003. 
Aurene  M.  Martin, 

Assistant  Secreton' — Indian  Affairs. 

IFR  Doc.  03-15147  Filed  6-13-03;  8:45  am] 

BILLING  COD€  431&-4J-*'  1 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[UT-034-03-1 220-DA] 

Environmental  Statements;  Notice  of 
Intent;  Grand  Staircase-Escalante  v 
National  Monument,  UT 

AGENCY:  Department  of  the  Interior, 
Bureau  of  Land  Management,  Grand 
Staircase-Escalante  National  Monument. 
Utah. 

ACTION:  Notice  of  Intent  to  consider  a 
proposed  plan  amendment  and  prepare 
an  Environmental  Assessment  (EA)  for 
the  Grand  Staircase-Escalante  National 
Monument  (GSENM)  to  allow 
consideration  of  toilet  facilities  at 
designated  campsites  in  the 
Frontcountry  and  Passage  Zones  and  to 
consider  additional  designated 
campsites  beyond  that  currently 
allowed  in  the  management  plan.  The 
Monument  includes  public  lands  in 
Garfield  and  Kane. counties,  Utah. 

SUMMARY:  Pursuant  to  the  Bureau  of 
Land  Management  (BLM)  Planning 
Regulations  (43  CFR  part  1600)  this 
notice  advises  the^public  that  the  BLM, 
GSENM  is  considering  amending  the 
GSENM  Management  Plan  as  it  pertains 
to  the  installation  of  toilet  facilities  at 
designated  campsites  in  the 
Frontcountry  and  Passage  Zones  and  the 
number  of  designated  campsites 
allowed  in  the  Frontcountry  ayd 
Passage  Zones.  Plan  Decisions  FAC-10 
and  FAC-15  state  that  toilet  facilities 
will  not  be  provided  .at  designated 
campsites  in  the  Frontcountry  and 
Passage  Zones.  With  increased  visitor 
use.  human  waste  has  become  a  concern 
at  some  of  the  sites  being  considered  for 
designation  as  primitive  campsites. 
Language  used  in  Plan  Decision  FAC-16 
for  the  Outback  Zone  states  in  part  that 
toilet  facilities  could  be  considered  for 
protection  of  resources  in  limited  cases 
where  other  tools  to  protect  resources 
are  ineffective.  The  plan  amendment 
proposes  to  adopt  this  same  language  for 
the  Frontcoimtry  and  Passage  Zones  so 
that  toilet  facilities  could  be  considered 
at  designated  campsites  for  the 
protection  of  resources  in  these  zones  as 
well.  Plan  Decisions  FAC-10  and  FAC- 
15  limit  the  number  of  sites  that  can  be 
designated  for  primitive  camping  to  10 
in  the  Frontcountry  Zone  and  25  in  the 
Passage  Zone.  Visitor  use  has  exceeded 
expectations  when  the  plan  was 
developed  and  additional  primitive 
campsites  are  needed  to  meet  the  public 
demand.  The  plan  amendment  proposes 
to  allow  additional  primitive  campsites 
to  be  designated  in  the  Frontcountry 
and  Passage  Zones  with  no  specific 


number  of  sites  identified.  Additional 
site  specific  analysis  as  required  by  the 
National  Environmental  Policy  Act 
(NEPA)  would  be  prepared  for  campsite 
designation. 

DATES:  This  notice  initiates  a  30-day 
public  scoping  period.  If  you  have 
information,  data,  or  concerns  related  to 
the  potential  impacts  of  the  proposed 
.plan  amendments,  have  comments  on 
the  planning  criteria,  or  suggestions  for 
alternatives,  please  submit  them  to  the 
address  below.  Scoping  comments  must 
be  received  at  the  address  below  within 
30  days  of  the  date  this  notice  is 
published  in  the  Federal  Register. 
ADDRESSES:  Written  scoping  comments 
should  be  sent  to:  Monument  Manager, 
Grand  Staircase-Escalante  National 
Monument,  190  East  Center  Street, 
Kanab.  Utah  84741.  Planning 
documents  and  letters  received, 
including  names  and  street  addresses  of 
respondents,  will  be  available  for  public 
review  at  the  GSENM  Office  in  Kanab. 
Utah  during  regular  business  hours  (8 
a.m.  to  5  p.m.)  Monday  through  Friday, 
except  holidays.  Individual  respondents 
may  request  confidentiality.  If  you  wish 
to  withhold  your  name  or  street  address 
from  public  review  and  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety  and  may  be  published  as 
part  of  the  EA.  If  you  are  not  currently 
on  our  mailing  list  and  wish  to  receive 
a  copy  of  future  planning  documents, 
please  send  your  name  and  address  to 
the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Sharrow,  Assistant  Monument 
Manager  Visitor  Services,  435-644- 
4312,  or  Dave  Hunsaker,  Monument 
Manager,  435-644-4330. 
SUPPLEMENTARY  INFORMATION:  The  BLM 
is  preparing  an  EA  to  analyze  the 
impacts  of  designating  primitive 
CEunpsites  as  required  by  the  GSENM 
Management  Plan.  This  EA  will  also  be 
used  to  address  the  potential  impacts  of 
the  proposed  plan  amendments  as 
described  above.  The  BLM  has 
contracted  with  a  third  party,  IHI 
Environmental  of  Salt  Lake  City,  Utah  to 
prepare  the  EA.  The  BLM  has  identified 
the  following  planning  criteria,  which 
will  guide  development  of  the 
amendment: 

1 .  The  proposed  plan  amendment  and 
environmental  analysis  will  be 
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completed  in  compliance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA).  NEPA,  and  all  other 
applicable  laws. 

2.  The  proposed  plan  amendment  and 
environmental  analysis  will  be 
developed  using  an  interdisciplinary 
approach  (e.g.,  a  team  approach  using  a 
variety  of  skills  and  perspectives  such 
as  biologists,  archaeologists,  etc.)  with 
input  from  interested  public.  State  and 
local  governments,  and  other  Federal 
agencies. 

3.  Analysis  and  decisions  in  the 
proposed  plan  amendment  and 
environmental  analysis  apply  only  to 
this  action  and  will  provide  for  the 
balance  of  long  term  sustainability  with 
short-term  uses. 

Dat«d:  May  ^.  :i003. 
Sally  Wisely. 
Slntu  Dimrlor. 

IKK  Dnc.  O.I-l.'iO.'iB  Fileti  5-1.1-0;};  «:4.t  ami 
BILLING  CODE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-090-03-1 61 0-DO] 

Notice  of  Intent  To  Revise  the 
Kemmerer  Resource  Management  Plan 
and  Prepare  an  Associated 
Environmental  Impact  Statement 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Intent  to  revise  the 
Kemmerer  Resource  Management  Plan 
(RMP)  and  prepare  an  associated 
Environmental  Impact  Statement  (EIS); 
solicitation  of  public  comments  on 
resource  issues  and  preliminary 
planning  criteria;  and  call  for  coal 
resource  information  and  other  resource 
information  for  the  Kemmerer  planning 
area,  Wyoming. 

summary:  This  document  (1)  provides 
notice  that  the  Bureau  of  Land 
Management  (BLM)  intends  to  prepare  a 
revi.sed  RMP  with  an  associated  EIS;  (2) 
solicits  public  comments  regarding 
resource  issues  and  preliminary 
planning  criteria:  and,  (3)  solicits 
resource  information  for  coal  and  other 
resources  for  the  Kemmerer  planning 
area.  The  planning  area  encompasses 
approximately  1,422,000  acres  of  public 
land  and  is  located  in  Lincoln, 
Sweetwater,  and  Uinta  Counties, 
Wyoming. 

DATES:  This  notice  initiates  the  public 
scoping  process.  The  BLM  can  best 
utilize  public  comments  and  resource 
information  submissions  submitted 


within  60  days  of  publication  of  this 
notice  in  the  Federal  Register. 
ADDRESSES:  Please  send  written 
comments  and  resource  information 
submissions  via  mail  to  the  BLM, 
Kemmerer  Field  Office,  312  Highway 
189  North,  Kemmerer,  Wyoming  83101; 
or  electronically  to 

krmp_wymail@blm.gov.  Members  of  the 
public  may  examine  documents 
pertinent  to  this  proposal  in  the 
Kemmerer  Field  Office.  Comments, 
including  names  and  street  addresses  of 
respondents,  will  be  available  for  public 
review  at  the  Kemmerer  Field  Office 
during  regular  business  hours  (7:45  a.m. 
to  4:30  p.m.),  Monday  through  Friday, 
except  holidays,  and  may  be  published 
as  part  of  the  EIS  process.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  please  state 
this  prominently  at  the  beginning  of 
your  written  comment.  The  BLM  will 
honor  such  requests  to  the  extent 
allowed  by  law.  All  submissions  from 
organizations  and  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  to  have  your 
name  added  to  the  RMP  mailing  list, 
contact  Tom  Davis  at  the  above 
mentioned  address  or  by  telephone  at 
(307)  828-4500,  or  electronically  to 
krmp_i%Ymail@blm.gov. 

SUPPLEMENTARY  INFORMATION:  The  BLM 
will  work  collaboratively  with 
interested  parties  to  identify  the 
management  decisions  that  are  best 
suited  to  local,  regional,  and  national 
interests.  The  public  scoping  process 
will  help  identify  planning  issues  and 
planning  criteria,  including  an 
evaluation  of  the  existing  RMP  in  the 
context  of  the  needs  and  interests  of  the 
public  and  provide  opportunities  for 
commenting  on  documents  published 
throughout  the  RMP  revision  process. 

1.  Preliminary  Issues 

Preliminary  issues  and  management 
concerns  have  been  identified  by  BLM 
personnel,  other  agencies,  and  in 
meetings  with  individuals  and  user 
groups.  These  issues  represent  the 
BLM's  knowledge  to  date  on  the  existing 
issues  and  concerns  with  the  current 
RMP.  The  major  issue  themes  that  may 
be  addressed  in  the  planning  effort 
include: 

A.  Energy  and  mineral  resource 
exploration  and  development; 


B.  Access  to  and  transportation  on 
BLM  lands; 

C.  Recreation  and  Off-Highway 
Vehicle  (OHV)  management; 

D.  Wildlife  habitat  and  management 
of  crucial  habitat  and  migration 
corridors; 

E.  Management  and  cumulative  effect 
of  land  uses  and  human  activities  on 
Threatened,  Endangered,  Candidate, 
and  Sensitive  species  and  their  habitats: 

F.  Vegetation,  including  impacts  of 
invasive  species; 

G.  Management  of  cultural  and 
paleontological  resources,  including 
National  Historic  Trails; 

H.  Land  ownership  adjustments; 
I.  Fire  management; 
J.  Livestock  grazing; 
K.  Visual  Resource  Management; 
L.  Potential  establishment  of  special 
management  areas:  and, 
M.  Air  and  water  quality. 

2.  Categorization  of  Issues 

After  gathering  public  comments  on 
what  issues  the  RMP  should  address, 
the  BLM  will  place  suggested  issues  in 
one  of  three  categories:  issues  to  be 
resolved  in  the  RMP  revision,  issues 
resolved  through  policy  or 
administrative  action,  and  issues 
beyond  the  scope  of  the  RMP  revision. 
Rationale  will  be  provided  in  the  RMP 
for  issues  to  be  resolved  through  policy 
or  administrative  action  and  issues 
beyond  the  scope  of  the  RMP. 

3.  Preliminary  Planning  Criteria 

The  BLM  identified  the  following 
preliminary  planning  criteria  to  guide 
resolution  of  the  issues  considered  in 
the  planning  effort  (the  BLM  may  revise 
these  criteria  during  the  planning 
process  or  in  response  to  public 
comment): 

A.  The  revised  RMP  will  recognize 
the  existence  of  valid  existing  rights. 

B.  The  decisions  in  the  revised  RMP 
will  cover  BLM-administered  public 
lands,  including  split-estate  lands  where 
the  subsurface  minerals  are  severed 
from  the  surface  right,  and  the  BLM  has 
legal  jurisdiction  over  one  or  the  other. 

C.  The  BLM  will  use  a  collaborative 
and  multi-jurisdictional  approach  to 
determine  the  desired  future  condition 
of  public  lands. 

D.  The  BLM  will  strive  to  ensure  that 
its  management  decisions  are 
complimentary  to  other  planning 
jurisdictions  and  adjoining  properties, 
within  the  boundaries  described  by  law 
and  regulation. 

E.  The  environmental  analysis  will 
consider  a  reasonable  range  of 
alternatives  that  focus  on  the  relative 
values  of  resources  and  respond  to  the 
issues.  Management  prescriptions  will 
reflect  multiple  use  resource  principles. 
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F.  The  BLM  will  use  current  scientific 
information,  research,  new  technologies, 
and  the  results  of  resource  assessments, 
monitoring,  and  coordination  to 
determine  appropriate  local  and 
regional  management  strategies  that  will 
enhance  or  restore  impaired  ecosystems. 

G.  Revised  RMP  decisions  will 
comply  with  all  applicable  laws, 
regulations,  policy,  and  guidance. 

4.  Call  for  Coal  Resource  Information 
and  Other  Resource  Information 

Parties  interested  in  coal  leasing  and 
development  should  provide  coal 
resource  data  for  their  area(s)  of  interest. 
Identification  of  interests  in  future  coal 
leasing,  substantiated  with  adequate 
coal  resource  data,  allows  the  BLM  to 
address  development  potential  during 
the  RMP  revision  process  and  helps 
avoid  unnecessary  work,  delays,  or  RMP 
amendments. 

.  Proprietary  data  marked  as 
confidential  may  be  submitted  in 
response  to  this  call  for  coal  resource 
information  and  other  resource 
information.  Please  submit  all 
proprietary  information  submissions  to 
the  Kemmerer  Field  Manager  at  the 
address  listed  above.  The  BLM  will  treat 
submissions  marked  as  "Confidential" 
in  accordance  with  the  laws  and  ' 
regulations  governing  the 
confidentiality  of  such  information. 

In  addition  to  coal  resource  data,  the 
BLM  seeks  resource  information  and 
data  for  other  public  land  values  (e.g., 
air  quality,  archaeology,  fire/fuels, 
fisheries,  forestry,  geologic  hazards, 
lands  and  realty,  oil  and  gas  (including 
coalbed  methane),  paleontology, 
rangeland  management,  recreation, 
trona,  water  quality,  and  wildlife. 

5.  Public  Participation 

The  BLM  will  announce  public 
meetings  and  comment  periods  through 
one  or  more  of  the  following:  Local 
news  media,  newsletters,  and  the 
Kemmerer  Field  Office  Web  site,  http:/ 
/wH'w.wy.blm.gov/kfo/info.htm,  at  least 
15  days  prior  to  the  event.  Meetings  will 
tentatively  be  held  in  the  fall  of  2003  in 
Evanston,  Green  River,  and  Kemmerer, 
Wyoming.  The  minutes  and  list  of 
attendees  for  each  meeting  will  be 
available  to  the  public  and  open  for  30 
days  so  that  attendees  may  clarify  the 
views  they  expressed.  The  BLM  will 
also  provide  additional  opportunities 
for  public  participation  throughout  the 
RMP  revision  process. 

Dated:  April  29,  200.3. 
Robert  A.  Bennett, 
Statu  Director. 

|FR  Doc.  03-15057  Filed  0-13-03:  8:45  am] 
BILUNG  CODE  431»-22-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-91 0-0777-26-241  A] 

State  of  Arizona  Resource  Adviisory 
Council  Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Arizona  Resource  Advisory 

Council  Meeting  notice. 

SllMMARY:  This  notice  announces  a 
meeting  of  the  Arizona  Resource 
Advisory  Council  (RAC). 

The  business  meeting  will  be  held  on 
July  10,  2003,  at  the  BLM  National 
Training  Center,  9828  North  31st 
Avenue  in  Phoenix,  Arizona.  It  will 
begin  at  9:30  a.m.  and  conclude  at  4 
p.m.  The  agenda  items  to  be  covered 
include:  Review  of  the  May  7-8,  2002 
meeting  minutes;  BLM  State  Director's 
Update  on  Statewide  Issues;  Updates  on 
Sustaining  Working  Landscape 
Initiative,  Wilderness  Handbook 
Revisions,  Arizona  Land  Tenure 
Adjustment  Strategy,  Land  and  Water 
Conservation  Fund  Acquisitions;  RAC 
Questions  on  Written  Reports  from  BLM 
Field  Office  Managers;  Reports  by  the 
Standards  and  Guidelines,  Recreation 
and  Public  Relations,  Wild  Horse  and 
Burro  Working  Groups;  Reports  from 
RAC  members;  and  Discussion  of  future 
meetings.  A  public  comment  period  will 
be  provided  at  11:30  a.m.  on  July  10, 
20()3,  for  any  interested  publics  who 
wish  to  address  the  Council. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Stevens,  Bureau  of  Land 
Management,  Arizona  State  Office,  222 
North  Central  Avenue,  Phoenix,  Arizona 
85004-2203,  (602)  417-9215. 

Michael  Taylor, 

Acting  Arizona  State  Director. 

|FR  Doc.  03-15090  Filed  6-13-03;  8:45  am) 

BILLING  CODE  4310-32-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO530-1430-ES;  COC-63839] 

Notice  of  Realty  Action:  Proposed 
Classification  of  Public  Lands  for 
Recreation  and  Public  Purposes  Lease 
in  Rio  Grande  County,  CO 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Notice  of  realty  action. 

SUMMARY:  The  following  public  land  in 
Rio  Grande  County,  Colorado,  has  been 
examined  euid  found  suitable  for 


classification  for  lease  to  the  Town  of 
South  Fork.  Colorado  under  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act,  as  amended  (43  U.S.C. 
869  et  seq.]  The  Town  of  South  Fork 
proposes  to  use  the  land  for  recreation 
purposes.  Publication  of  this  notice  will 
initiate  public  review,  consultation  and 
collaboration  for  this  classification 
action. 

New  Mexico  Principal  Meridian.  Colorado 

T.40  N..  R.  3  E.. 

Sec.  26.  metes  and  bounds  tract  in  lot  1 

and  the  NW'/aSW'A; 
Sec.  27,  metes  and  bounds  tract  in  lot  9 

and  theNE'/44NE'/4. 
The  total  amount  of  public  land  affected  by 
this  classification  co'mprises  approximately 
62  acres. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above-described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease  under  the 
Recreation  and  Public  Purposes  Act  and 
leasing  under  the  mineral  leasing  laws. 
If  an  application  to  lease  the  lands  has 
not  been  filed  withinlS  months 
following  the  publication  of  this  notice 
in  the  Federal  Register,  this  segregation 
will  automatically  expire,  and  the 
public  lands  classified  in  this  notice 
will  return  to  their  former  status 
without  further  action  by  the  authorized 
officer. 

SUPPLEMENTARY  INFORMATION:  The  Town 
of  South  Fork  proposes  to  construct, 
operate  and  maintain  recreation 
facilities  on  the  above-described  land. 
The  land  is  not  needed  for  Federal 
purposes.  Leasing  this  public  land 
parcel  is  consistent  with  the  San  Luis 
Resource  Management  Plan  (December 
1985)  and  would  be  in  the  public 
interest.  The  lease  if  issued,  would  be 
subject  to  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior;  detailed  information 
concerning  this  action  is  available  for 
review  at  the  Del  Norte  Field  Office, 
Bureau  of  Land  Management,  13308 
West  Highway  160,  Del  Norte,  Colorado, 
or  by  calling  William  Miller  (719-852- 
6219). 

Classification  Comments:  Interested 
parties  may  submit  comments  invofving 
the  suitability  of  the  land  for  recreation 
purposes.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  whether 
the  use  is  consistent  with  State  and 
Federal  programs. 
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Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  Bureau  of  Land 
Management  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  recreation  purposes. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  the 
proposed  lease  or  classification  of  the 
land  to  the  Field  Manager,  Del  Norte 
Field  Office.  Bureau  of  Land 
Management,  13308  West  Highway  160, 
Del  Norte,  Colorado  81132.  Any  adverse 
comments  will  be  evaluated  by  the  State 
Director,  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  adverse  comments,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  April  10,  200.3. 
Randall  Burgess, 
Del  Norte  Field  Manager. 
[FR  Doc.  03-15049  Filed  &-13-03;  8:45  am] 
BHJJNG  CODE  4310-JB-P 


DEPARTMENT  OF  THE  IffTERIOR 

Bureau  of  Land  Management 
[COC-54563;  CO-520-1430-EU] 

Notice  of  Intent  to  Amend  the  San  Luis 
Resource  Management  Plan;  and 
Notice  of  Realty  Action  for  the  Baxter 
Public  Land  Sale,  CO 

AGENCY:  Bureau  of  Land  Management, 
Interior.  * 

ACTION:  Notice  of  intent  to  prepare  an 
amendment  to  the  San  Luis  Resource 
Management  Plan;  and  notice  of  realty 
action,  direct  sale  of  public  land  in 
Saguache  County,  Colorado. 

summary:  The  Bureau  of  Land 
Management  (BLM),  Saguache  Field 
Office  (SFO)  announces  its  intent  to 
prepare  an  amendment  to  a  Resource 
Management  Flan  (RMP),  pursuant  to 
the  BLM  planning  regulations  in  43  CFR 
1600.  The  amendment  would  consider 
whether  or  not  a  28.63  acre  public  land 
parcel  currently  included  in  the  SFO's 
non-sale  zone  is  suitable  for  direct  sale 
pursuant  to  section  203  of  the  Federal 
Land  Policy  and  Management  Act  »f 
1976  (43  U.S.C.  1713),  as  amended,  to 
resolve  an  occupancy  trespass. 

The  following  land  would  be  sold  at 
no  less  than  the  appraised  fair  market 
value: 


New  Mexico  Principal  Meridian,  Colorado 

T.  44  N..  R.  7  E.. 
Sec.  13:  lot  1, 
Sec.  24:  lot  1,2 
Containing  28.63  acres. 

The  parcel  will  be  offered  by  direct 
sale,  without  mineral  rights,  to  John 
Baxter.  The  land  described  is  hereby 
segregated  from  appropria.tion  under  the 
public  land  laws,  including  the  mining 
laws,  until  the  land  is  sold  or  270  days 
from  publication  of  this  notice, 
whichever  occurs  first.  Detailed 
information  concerning  this  sale, 
including  dates,  price,  patent 
reservations;  sale  procedures,  etc.  will 
be  available  upon  request. 
DATES:  Interested  parties  may  submit 
written  comments  to  the  Field  Office 
Manager  at  the  address  listed  below. 
Comments  will  be  accepted  for  45  days 
after  the  date  this  notice  is  published  in 
the  Federal  Register. 
ADDRESSES:  If  you  wish  to  comment, 
request  additional  information  or 
request  to  be  put  on  the  mailing  list,  you 
may  do  so  by  any  of  several  methods. 
You  may  mail  or  hand-deliver  your 
comments  or  requests  to:  Field  Manager, 
Bureau  of  Land  Management,  Saguache 
Field  Office,  46525  Hwy  114,  Saguache, 
CO  81149;  719-655-2547.  Comments, 
including  names  and  addresses  of 
respondents,  will  be  available  for  public 
review  at  the  Biu^au  of  Land 
Management,  Saguache  Field  Office, 
46525  Hwy  114,  Saguache,  CO  during 
regular  business  hours.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  and/or  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  We  will  not,  however,  consider 
anonymous  comments.  All  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  are 
available  for  public  inspection  in  their 
entirety. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 

Goodwin,  Field  Manager,  or  Bill  Miller, 
Realty  Specialist,  at  the  address  and 
phone  number  listed  above. 

SUPPLEMENTARY  INFORMATION:  The  RMP 
provides  for  three  land  ownership 
adjustment  zones — disposal,  retention, 
and  exchange.  Of  these  three  zones,  sale 
of  public  land  is  limited  to  those  lands 
identified  in  the  disposal  zone.  The 
proposed  amendment  would  make 
public  land  located  within  the  non-sale 
zone  available  for  direct  sale  to  resolve 
an  occupancy  trespass. 


A  legal  notice  describing  the  proposed 
planning  action  will  be  placed  in  the 
local  newspaper.  This  notice  will  also 
be  sent  to  the  Governor  of  Colorado, 
Saguache  County  Commissioners, 
adjacent  landowners,  and  potentially 
affected  members  of  the  public.  The 
analysis  of  this  action  will  be  done  by 
an  interdisciplinary  team.  The  analysis 
and  plan  amendment  are  scheduled  for 
completion  in  June  2003. 

Date  Issued:  April  14.  2003. 
Tom  Goodwin, 
Saguache  Field  Manager. 
[FR  Doc.  0.3-1, ■iOSO  Filed  6-13-03:  8:45  am] 

BILUNG  CODE  4310-JB-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
IMT-021-1430-EQ;  MTM-74913] 

Notice  of  Realty  Action; 
Noncompetitive  Lease  In  Big  Horn 
County,  MT 

AGENCY:  Bureau  of  Land  Management, 
Miles  City  Field  Office.  Interior. 
ACTION:  Notice. 

SUMMARY:  The  following  described  land 
has  been  examined  and  identified  as 
suitable  for  leasing  under  section  302  of 
the  Federal  Land  Policy  and 
Management  Act  (43  U.S.C.  1732)  at  not 
less  than  fair  market  value: 

Principal  Meridian 

Big  Horn  County  ' 

T.  8  S..  R.  39  E.; 

Sec.  23,  SV2SV2SWV4NWV4. 

Containing  10.00  acres. 
DATES:  Interested  parties  may  submit 
comments  on  or  before  July  31,  2003. 
ADDRESSES:  Written  comments  should 
be  sent  to  Miles  Qty  Field  Office, 
Bureau  of  Lemd  Management,  111 
Garryowen  Road,  Miles  City,  Montana 
59301.  Any  adverse  comments  will  be 
evaluated  by  the  BLM  Montana  State 
Director,  who  may  sustain,  vacate  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Bureau. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Wall,  Miles  City  Field  Office,  Miles 
City,  Montana  59301,  telephone  406- 
233-2846. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  proposed  lease  is  to 
authorize  the  use  of  public  land  for 
topsoil  stripping,  removal  of 
overburden,  highwall  crest,  catch  bench, 
and  dragline  sidebench  to  provide 
maximum  coal  recovery  from  Spring 
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Creek  Coal  Company's  coal  lease  MTM- 
069782.  The  catch  bench  and  dragline 
sidebench  will  serve  multiple  purposes, 
which  include  but  are  not  limited  to, 
drainage  ditches,  light  vehicle  access, 
and  haul  truck  haulage.  The  total 
disturbed  area  would  be  approximately 
3.5  acres.  The  subject  land  would  be 
offered  noncompetitively  to  Spring 
Creek  Coal  Company  as  an  amendment 
to  their  existing  Land  Use  Lease  MTM- 
74913  for  stockpiling  of  topsoil  and 
overburden,  construction  of  a  haul  road, 
and  for  drainage  control,  as  the  land  is 
adjacent  to  the  Spring  Creek  coal  mine 
operation.  The  proposed  lease 
amendment  will  provide  authorized 
surface  use  of  the  public  land.  The  lease 
amendment  will  be  subject  to  the  terms 
and  conditions  of  the  existing  lease. 

The  application  will  be  accepted  for 
this  lease  amendment  at  the  address 
listed  above  at  the  end  of  the  45  day 
comment  period  for  this  notice.  The 
application  will  be  subject  to 
reimburseinent  of  costs  in  accordance 
with  the  provisions  of  43  CFR  2920.6. 
The  land  will  be  leased  at  fair  market 
value  as  determined  by  appraisal.  The 
application  must  include  a  reference  to 
this  notice  and  a  complete  description 
of  the  proposed  project. 

Public  Comment  Procedures:  Please 
submit  your  comments  on  issues  related 
to  the  proposed  action,  in  writing, 
according  to  the  ADDRESSES  section 
above.  Comments  on  the  proposed 
action  should  be  specific,  should  be 
confined  to  issues  pertinent  to  the 
proposed  action,  and  should  explain  the 
reason  for  any  recommended  change. 
Where  possible,  your  comments  should 
reference  the  specific  section  or 
paragraph  of  the  proposal  that  you  are 
addressing.  BLM  may  not  necessarily 
consider  or  include  in  the 
Administrative  Record  comments  that 
BLM  receives  after  the  close  of  the 
comment  period  (see  DATES)  or 
comments  delivered  to  an  address  other 
than  those  listed  above  [see  ADDRESSES). 

BLM  will  make  your  comments, 
including  your  name  and  address, 
available  for  public  review  at  the  Miles 
City  Field  Office  address  listed  in 
ADDRESSES  above  during  regular 
business  hours  (8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays). 

Under  certain  conditions.  BLM  can 
keep  your  personal  information 
confidential.  You  must  prominently 
state  your  request  for  confidentiality  at 
the  beginning  of  your  comment.  BLM 
will  consider  withholding  your  name, 
street  address,  and  other  identifying 
information  on  a  case-by-case  basis  to 
the  extent  allowed  by  law.  BLM  will 
make  available  to  the  public  all 


submissions  from  organizations  and 
businesses  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses. 

Dated:  April  28.  2003. 
David  Mcllnay, 
Field  Office  Manager. 

|FR  Doc.  03-15052  Filed  6-13-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-070-07-1 230-00:  8371] 

Proposed  Supplementary  Rules  for  ttte 
BLM-Managed  Shoreline  of  i^ice 
Havasu,  the  Parker  Strip  Recreation 
Area,  and  the  Craggy  Wash  Area,  in 
Mohave  and  La  Paz  Counties,  AZ  and 
in  San  Berrtardino  County,  CA 

AGENCY:  Lake  Havasu  Field  Office, 
Bureau  of  Land  Management  (BLM). 
Interior. 
ACTION:  Notice. 

SUMMARY:  This  notice  contains  proposed 
revised  supplementary  rules  for  the 
BLM-managed  shoreline  of  Lake 
Havasu,  a  maiunade  lake  on  the 
Colorado  River  located  in  Arizona  and 
California,  including  the  boat-access 
campsites;  revised  supplementary  rules 
for  the  Parker  Strip  Recreation  Area, 
located  along  the  Colorado  River 
downstream  from  Lake  Havasu;  and 
new  supplementary  rules  for  the  Craggy 
Wash  area,  located  north  of  the  Lake 
Havasu  City  Municipal  Airport  (AZ). 
These  supplementary  rules  are  part  of 
the  implementation  of  the  ongoing 
management  of  the  Lake  Havasu 
Shoreline  Program.  The  revised 
supplementary  rules  would  replace 
existing  rules  for  the  Parker  Strip 
Recreation  Area  and  for  the  Crossroads 
and  Empire  Landing  Campgrounds. 
Heavy  visitation  during  the  fall,  winter 
and  spring  makes  new  supplementary 
rules  for  Craggy  Wash  necessary.  The 
supplementary  rules  will  help  reduce 
conflicts  among  a  wide  variety  of 
multiple  users. 

DATES:  You  should  submit  your 
comments  by  July  16.  2003.  In 
developing  final  supplementary  rules, 
BLM  may  not  consider  comments 
postmarked  or  received  in  person  or  by 
electronic  mail  after  this  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Henderson,  Assistant  Field 
Manager,  or  Bryan  Pittman,  Field  Staff 
Law  Enforcement  Ranger,  Bureau  of 
Land  Management,  Lake  Havasu  Field 
Office,  2610  Sweetwater  Avenue,  Lake 


Havasu  City,  Arizona  86406.  telephone 
(928) 505-1200. 

SUPPLEMENTARY  INFORMATION: 

I.  Comment  Procedure      »■ 

II.  Background 

III.  Discussion  of  Supplementary-  Rules 

IV.  Procedural  Matters 

L  Cominent  Procedure 

A.  How  Do  I  Comment  on  the  Proposed 
■Supplementary  Rules? 

If  you  wish  to  comment,  you  may 
submit  your  comments  by  any  one  of 
several  methods. 

You  may  mail  comments  to  Lake 
Havasu  Field  Office,  2610  Sweetwater 
Avenue,  Lake  Havasu  City,  Arizona 
86406. 

You  may  deliver  comments  to  Lake 
Havasu  Field  Office,  2610  Sweetwater 
Avenue,  Lake  Havasu  City,  Arizona 
86406. 

You  may  comment  via  email  to 
Ihfo_az@blm.gov.  If  you  do  not  receive 
a  confirmation  that  we  have  received 
your  electronic  message,  contact  us 
directly  at  (928)  505-1200. 

Please  submit  your  comments  on 
issues  related  to  the  proposed 
supplementary  rules,  in  writing  or  in 
email,  according  to  the  section  above.  ^ 
Comments  on  the  proposed 
supplementary  rules  should  be  specific, 
should  be  confined  to  issues  pertinent 
to  the  proposed  supplementary  rules, 
and  should  explain  the  reason  for  any 
change  you  recommend.  Where 
possible,  your  comments  should 
reference  the  specific  section  or 
paragraph  of  the  proposal  that  you  are 
addressing. 

BLM  may  not  necessarily  consider  or 
include  in  the  Administrative  Record 
for  the  final  rule  comments  that  BLM 
receives  or  comments  delivered  to  an 
address  other  than  those  listed  above. 

B.  May  I  Review  Comments  Submitted 
by  Others? 

Conunents,  including  names  and 
street  addresses  of  respondents,  will  be 
available  for  public  review  at  the 
address  listed,  by  mail  or  personal 
delivery,  during  regular  business  hours 
(8  a.m.  to  4:30  p.m.),  Monday  through 
Friday,  except  Federal  holidays. 

Individual  respondents  may  request 
confidentiality,  which  we  will  honor  to 
the  extent  allowable  by  law.  If  you  wish 
to  withhold  your  name  or  address, 
except  for  the  city  or  town,  you  must 
state  this  prominently  at  the  beginning 
of  your  comment.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available  to 
public  inspection  in  their  entirety. 
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U.  Background 

The  supplementary  rules  for  the  Lake 
Havasu  Shoreline  areas  are  part  of  the 
ongoing  management  of  the  Lake 
Havasu  Shoreline  Program.  The 
program,  initiated  in  1997,  manages  the 
shoreline  riparian  area.  It  includes  the 
pre-existing  shoreline  campsites  as 
Federal  fee  recreation  sites  under  the 
authorities  described  in  36  CFR  part  71. 
The  sites  had  been  developed  as 
designated  fee  sites  by  the  Arizona  State 
Parks  Department  while  these  lands 
were  under  a  lease  administered  by  the 
Bureau  of  Land  Management.  The  lease 
was  voluntarily  terminated,  leaving  the 
sites  to  return  to  the  jurisdiction  of 
BLM. 

The  primary  purpose  of  the  Lake 
Havasu  Shoreline  Program  is  to  provide 
areas  for  boating,  camping  and  day  use. 
The  recreation  sites,  designated  as  camp 
or  day  use  sites,  are  in  most  cases  the 
traditional  use  areas  of  boat  camping 
visitors.  Arizona  State  Parks  selected 
designated  sites  using  criteria  based  on 
visitor  use  patterns,  availability  of 
shoreline  access,  and  a  need  to  establish 
sanitation  facilities  along  heavily  used 
shoreline  areas.  This  program  was 
established  to  accommodate  the 
increasing  demand  for  boat  accessible 
site  safety  and  property,  to  provide 
natural  resource  protection  through 
improved  management  of  the  camping 
use  and  the  riparian  area.  The 
designation  of  fee  campsites  assures  that 
specific  locations  are  available  for  such 
use  year  after  year. 

The  Parker  Strip  Recreation  Area  is  a 
heavily  used  area  that  contains 
campgrounds,  day  use  areas,  boat 
ramps,  picnic  areas,  concession 
operated  resorts,  and  a  National 
Backcountry  Byway.  Authority  for  the 
designation  of  fee  campsites  is 
contained  in  Title  4.3,  Code  of  Federal 
Regulations,  Part  8360,  Subpart  8365, 
Sections  2  and  2-3.  Authority  for  the 
payment  of  fees  is  in  36  CFR,  Subpart 
71.  Authority  for  including  this  program 
in  the  Fee  Demonstration  Pilot  Program 
was  contained  in  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (Public  Law 
103-66)  and  the  FY  1996 
Appropriations  Act  (Public  Law  104- 
134). 

The  Craggy  Wash  area  is  located  north 
of  the  Lake  Havasu  City  Municipal 
Airport  and  east  of  State  Route  95.  It  is 
a  heavily  used  dispersed  camping  area 
during  the  cooler  part  of  the  year.  The 
area  is  also  frequented  by  target 
shooters,  off  road  vehicle  operators, 
sightseers,  bicyclists  and  hikers.  More 
than  300  people  may  be  present  at  the 
same  time  on  frequent  occasions. 


III.  Discussion  of  Supplementary  Rules 

The  proposed  supplementary  rules  for 
Lake  Havasu  Shoreline  would  supersede 
Rules  for  Lake  Havasu  Shoreline, 
published  on  May  21,  1998  (63  PR 
27995).  The  shoreline  supplementary 
rules  would  apply  to  the  BLM-managed 
lands  located  within  1,000  linear  feet  of 
the  high  water  mark  (450  foot  elevation 
line)  of  Lake  Havasu,  located  in  Mohave 
and  La  Paz  counties,  Arizona  and  in  San 
Bernardino  County,  California.  These 
rules  also  apply  to  the  portions  of  Lake 
Havasu  located  within  500  linear  feet  of 
designated  campsites,  day  use  sites,  boat 
ramps,  fishing  docks,  boat  docks  and 
swimming  beaches.  Included  in  this  are 
the  following  currently  designated 
campsites  listed  generally  from  North  to 
South: 
Bluebird  1.2 
Wren  Cove  1,2,3 
Mallard  Cove  1,2,3,4,5,6 
Teal  Point  1,2 
Wideeon  Key  1,2,4 
Road  Runner  2,3,4 
Solitude  Cove  ( 

Balance  Rock  Cove 
Friendly  Island  1,2,3,4 
Goose  Bay  1 ,2 
Pilot  Rock  1,2,3 
Steamboat  Cove  1,2,3,4 
Buzzard  Cove 
Eagle  Cove 
Eagle  Point 
Ewe  Camp 
Rachel's  Camp 
Burned  Camp 
Linda's  Camp 
Sand  Isle  1.2,3,4 
Standard  Wash  1.2.3.4.5.6 
Echo  Cove  1.2.3.4 
Coyote  Cove  1 .2 
BLM  1,2 

Whytes  Retreat  1,2 
Rocky  Landing  1.2.3,4 
Satellite  Cove  1,2,3 
Hum  Hum  Cove  1,2 
Cove  of  the  Little  Foxes 
Disneyland  1,2,3,4  , 

Gnat  Keys  1,2,3,4 
Hi  Isle  2,4,5,6,7,8,10,11.12.14.15 
Big  Horn  1,3,4 
Bass  Bay  1,2 

Lamed  Landing  1,2,3,4,5 
Bill  Williams  1,2,3,4,5 

The  proposed  supplementary  rules  for 
the  Parker  Strip  Recreation  Area  would 
supercede  Rules  for  Parker  Strip 
Recreation  Area,  published  on  October 
12.  1995  (60  FR  53194),  and  rules  for 
Empire  Landing  and  Crossroads 
Campgrounds,  published  on  May  18, 
1998  (63  FR  27316).  The  Parker  Strip 
rules  apply  to  the  Parker  Strip 
Recreation  Area,  which  is  defined  as 
follows: 

Gila  and  Salt  River  Meridian,  Arizona 

TllN,  R18VV.  Se<:.  15.16.  22.  28  and  34. 


TION.  R18W.  Sec.  5  (WVa.  NVV'/i.  SVV'a). 
Sec.  6.  Sec.  7.  Lots  1-4.  (NE'A.  NV2.  SE'A, 
SW'/4,  SE'A).  Se<;.  18  (Lot  1.  NW'/a.  NE'/a). 

TlON.  R19W.  Sec.  12.  Sec.  13  (NV;;.  NV^  NV2, 
SVV'/4.  NE'/4,  NWV4.  SE'/..  NE'A.  N'/a, 
SE'A,  NW'/4.  SW'/..  NW'/i.  W>/2.  SW'/.), 
Sec.  14.  22  and  23.  Section  24  (WV2. 
NVV'A). 

San  Bernardino  Meridian,  California 

T2N.R27E.  ail. 

T2N.  R26E.  Set;.  1.  11-15.  21-27  and  34-36. 

TIN.  R26E.  Se<;.  2.3.  10  and  11. 

The  proposed  supplementary  rules  for 
Craggy  Wash  dispersed  camping  area 
would  be  new,  made  necessary  by  heavy 
visitation  during  the  fall,  winter  and 
spring.  The  Craggy  Wash  area  is  deHned 
as  public  lands  located  with  the 
following  legal  description. 

T14N.  R20VV.  sec.  4  (N'/v),  .sec.  3  (NV^).  sec. 

2  (N '/..). 
T15N.  R20W.  sec.  33.  34.  35.  .36. 

BLM  has  developed  the  shoreline, 
Parker  Strip,  and  Craggy  Wash 
supplementary  rules  to  manage 
continued  multiple  use  of  the  sites. 
These  rules  will  be  available  in  the  Lake 
Havasu  Field  Office  and  BLM  will  post 
them  at  the  sites  affected.  Most  of  the 
shoreline  supplementary  rules  that 
follow  were  first  published  in  1998.  We 
have  expanded  the  area  of  applicability 
to  include  all  of  the  BLM-managed 
shoreline  of  Lake  Havasu  in  Arizona 
and  California.  The  previous 
supplementary'  rules  applicable  to  the 
lake  shoreline  were  limited  to  the  areas 
in  the  vicinity  of  the  shoreline 
campsites.  The  term  "recreation  site" 
includes  any  developed  campsite  or  day 
use  site  or  similar  recreational 
development.  The  supplementary  rules 
that  follow  also  apply  to  the  surface  of 
Lake  Havasu  located  within  500  linear 
feet  of  designated  campsites.  Acts 
occurring  in  that  portion  of  the  lake 
have  a  direct  impact  on,  and  connection 
with,  public  safety  and  resource 
protection  of  the  campsite  areas. 

IV.  Procedural  Matters 

The  principal  author  of  these 
supplementary  rules  is  Bryan  Pittman, 
Field  Staff  Law  Enforcement  Ranger, 
BLM  Lake  Havasu  Field  Office. 

Regulatory  Planning  and  Review  (E.O. 
12866) 

These  supplementary  rules  are  not 
significant  and  are  not  subject  to  review 
by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866. 

(1)  These  supplementary  rules  will 
not  have  an  effect  of  $100  million  or 
more  on  the  economy.  They  will  not 
adversely  affect  in  a  material  way  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
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safety,  or  state,  local,  or  tribal 
governments  or  communities. 

(2)  These  supplementary  rules  will 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency. 

(3)  These  supplementary  rules  do  not 
alter  the  budgetary  effects  or 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  or  obligations  of 
their  recipients. 

(4)  These  supplementary  rules  do  not 
raise  novel  legal  or  policy  issues. 

The  supplementary  rules  will  not 
affect  legal  commercial  activity,  but 
merely  contain  rules  of  conduct  for 
public  use  of  a  limited  selection  of 
public  lands. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  these  supplementary  rules 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  The 
supplementary  rules  will  not  affect  legal 
commercial  activity,  but  will  govern 
conduct  for  public  use  of  a  limited 
selection  of  public  lands. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

These  supplementary  rules  do  not 
constitute  a  major  rule  under  5  U.S.C. 
804(2),  the  Small  Business  Regulatory 
Enforcement  Fairness  Act.  These 
supplementary  rules: 

Do  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more.  (See 
Ihe  discussion  under  Regulatory 
Planning  and  Review,  above.) 

Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions.  See  the  discussion 
above  under  Regulatory  Flexibility  Act. 

Do  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
Compete  with  foreign-based  enterprises. 

Unfunded  Mandates  Reform  Act 

These  supplementary  rules  do  not 
impose  an  unfunded  mandate  on  state, 
local,  or  tribal  governments  or  the 
private  sector  of  more  than  $100  million 
per  year.  The  supplementary  rules  do 
not  have  a  significant  or  unique  effect 
on  state,  local,  or  tribal  governments  or 
the  private  sector.  The  supplementary 
rules  have  no  effect  on  governmental  or 
tribal  entities.  A  statement  containing 
the  information  required  by  the 
Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1531  et  seq.)  is  not  required. 


Takings  (E.O.  12630) 

In  accordance  with  Executive  Order 
126.30,  the  supplementary  rules  do  not 
have  significant  takings  implications. 
The  enforcement  provision  in  the 
proposed  supplementary  rules  does  not 
include  any  language  requiring  or 
authorizing  forfeiture  of  personal 
property  or  any  property  rights.  E.O. 
12630  addresses  concerns  based  on  the 
Fifth  Amendment  dealing  with  private 
property  taken  for  public  uge  without 
compensation.  The  land  covered  by  the 
supplementary  rules  is  public  land 
managed  by  the  Bureau  of  Land 
Management;  therefore  no  private 
property  is  affected.  A  takings 
implications  assessment  is  not  required. 

Federalism  (E.O.  13132) 

In  accordance  with  Executive  Order 
13132,  BLM  finds  that  the  proposed 
supplementarj'  rules  do  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  federalism 
summary  impact  statement.  The 
supplementary  rules  do  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  The 
supplementary  rules  do  not  preempt 
state  law. 

Civil  Justice  Reform  (E.O.  12988) 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  these  supplementary 
rules  do  not  unduly  burden  the  judicial 
system  and  meet  the  requirements  of 
sections  3(a)  and  3(b)(2)  of  the  Order. 

Consultation  and  Coordination  With 
Indian  Tribal  Governments  (E.O.  13175) 

In  accordance  with  Executive  Order 
13175,  we  have  found  that  this  final  rule 
would  not  include  policies  that  have 
tribal  implications.  The  supplementary 
rules  would  not  affect  lands  held  for  the 
benefit  of  Indians,  Aleuts,  or  Eskimos. 

Paperwork  Reduction  Act 

These  supplementary  rules  do  not 
contain  information  collection 
requirements  that  the  Office  of 
Management  and  Budget  must  approve 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  etseq. 

National  Environmental'Policy  Act 

These  supplementary  rules  do  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  A  detailed 
statement  under  the  National 
Environmental  Policy  Act  of  1969  is  not 
required. 


Clarity  of  This  Regulation 

Executive  Order  1 2866  requires  each' 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  these 
supplementary'  rules  easier  to 
understand,  including  answers  to 
questions  such  as  the  following: 

(1)  Are  the  requirements  in  tfie 
supplementary  rules  clearly  stated? 

(2)  Does  the  supplementar>'  rules 
contain  technical  language  or  jargon  that 
interferes  with  its  clarity? 

(3)  Does  the  format  of  the 
supplementary'  rules  (grouping  and 
order  of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity? 

(4)  Would  the  supplementary  rules^e 
easier  to  understand  if  they  were 
divided  into  more  (but  shorter)  sections? 

(5)  Is  the  description  of  the 
supplementary  rules  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  preamble  helpful  in  understanding 
the  rules?  What  else  could  we  do  to 
make  the  supplementary'  rules  easier  to 
understand? 

If  you  have  any  comments  on  how  we 
could  make  these  supplementary  rules 
easier  to  understand,  in  addition  to 
sending  the  original  to  the  address 
shown  above,  please  send  a  copv  to: 
Office  of  Regulatory  Affairs.  Department 
of  the  Interior,  Room  7229.  1849  C 
Street  NW.,  Washington,  DC  20240.  You 
may  also  e-mail  the  comments  to  this 
address:  Execsec@ios.doi.gov. 

Under  the  authority  of  43  U.S.C. 
1733a  and  43  CFR  8360.0-7,  BLM 
proposes  the  following  supplementary 
rules. 

Dated:  May  19.  2003. 

Elaine  Y.  Zielinski,  , 

Slate  Director.  Bureau  of  Land  Management. 
Arizona. 

Supplementary  Rules  for  Lake  Havasu 
Shoreline  Area 

1.  You  must  purchase  a  permit  in 
order  to  use  a  de3ignated  recreation  site, 
including  occupying  a  site  fop  any  use 
exceeding  20  minutes. 

2.  You  must  not  moor  any  watercraft 
or  floating  platform  at  a  recreation  «ite 
or  offshore  in  the  vicinity  or  cove  of  any 
such  site  for  more  than  20  minutes 
without  purchasing  a  permit.  The  fee  for 
a  use  permit  will  be  in  accordance  with 
the  fee  schedule,  requirements,  and 
procedures  that  BLM  established  under 
the  Recreation  Fee  Demonstration  Pilot 
Program,  and  are  payable  in  U.S.  funds 
only. 

3.  You  must  present  the  appropriate 
use  permit  upon  demand  to  any 
authorized  BLM  official  inspecting  the 
site.  If  you  are  away  from  the  campsite. 
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the  permit  must  be  visibly  displayed  in 
accordance  with  posted  instructions,  or 
in  the  manner  directed  by  a  BLM 
offlcial. 

4.  You  must  not  reassign  or  transfer 
your  permit  to  another  individual  or 
group  and/or  campsite(s). 

5.  Any  authorized  BLM  official  may 
revoke  your  permit,  without 
reimbursement,  if  you  violate  any  BLM 
rule  or  regulation.  If  BLM  revokes  your 
permit,  you  must  remove  all  personal 
property  and  leave  the  recreation  site 
within  one  hour  of  notice. 

6.  A  recreation  site  is  considered 
occupied  after  you  have  paid  the 
appropriate  permit  fee,  you  have  taken 
possession  of  the  site  by  placing 
personal  property  at  the  site,  and  the 
permit  is  displayed  in  accordance  with 
written  instructions  or  as  directed  by  a 
BLM  officiaL  You  must  not  occupy  a 
site  in  violation  of  instructions  from  a 
BLM  official,  or  when  there  is  reason  to 
believe  that  the  unit  is  properly 
occupied  by  another  person  or  persons. 

7.  Except  for  authorized  Federal,  state 
or  local  personnel,  during  the 
commission  of  their  duties,  a  permitted 
site  cannot  be  occupied  by  other  visitors 
without  the  consent  of  the  permittee. 

8.  You  must  not  occupy  a  site 
designated  as  "day  use"  between  sunset 
and  sunrise. 

9.  A  single  vessel  and  its  occupants 
may  not  occupy  more  than  one  site. 

10.  During  the  hours  of  10  p.m.  to  6 
a.m..  in  accordance  with  applicable 
state  time  zone  standards,  you  must 
maintain  quiet  within  normal  hearing 
range  of  the  designated  recreation  sites. 

11.  You  must  not  cut  or  collect  any 
firewood,  including  dead  and  down 
wood  and  all  other  vegetative  material. 

12.  You  must  not  moor  vessels  to 
vegetation,  signs,  shade  ramadas.  tables, 
grills  or  fire  rings,  toilets,  trash 
receptacles,  or  other  objects  or 
structures  not  designed  for  such  use. 

13.  You  must  not  beach  or  moor  a 
vessel  in  excess  of  posted  time  limits. 

14.  You  must  not  discharge  or  use 
firearms  or  projectile  weapons  inside  or 
within  a  half  mile  of  any  occupied 
recreation  site. 

15.  You  must  not  discharge  or  possess 
any  fireworks. 

16.  You  must  keep  the  site  free  of 
litter  and  trash  during  the  period  of 
occupancy.  You  must  remove  all 
personal  property,  and  the  site  must  be 
clean,  upon  your  departure. 

17.  You  must  keep  pets  on  a  leash  no 
longer  than  six  (6)  feet. 

18.  You  must  not  leave  pets 
unattended,  and  you  must  remove  pet 
waste  from  the  site  or  dispose  of  it  in 
available  trash  receptacles. 

19.  You  must  not  violate  any 
provisions  of  boating  laws  as  described 


in  Title  5,  Chapter  3,  of  the  Arizona 
Revised  Statutes  or  in  the  California 
Harbors  and  Navigation  Code  (as 
applicable). 

20.  Possession  of  alcoholic  beverages 
by  a  person  under  the  age  of  21  years 

is  prohibited.  , 

21.  Consumption  of  alcoholic 
beverages  by  a  person  under  the  age  of 
21  years  is  prohibited  in  the  portions  of 
the  affected  area  that  are  located  within 
Arizona. 

22.  You  must  not  possess  glass 
beverage  containers  on  land  or  in  the 
water.  You  may  possess  glass  beverage 
containers  only  within  the  confines  of  a 
vessel. 

23.  Reserving  recreation  sites,  in  any 
manner,  including  leaving  personal 
property  unattended  overnight,  is 
prohibited. 

24.  Recreation  sites  used  for  camping 
activities  must  be  occupied  overnight  by 
the  permittee. 

25.  You  must  not  leave  personal 
property  unattended  for  more  than  24 
hours.  Personal  property  left  unattended 
beyond  such  time  limit  is  subject  to 
disposition  under  the  Federal  Property 
and  Administration  Services  Act  of 
1949.  as  amended  (40  U.S.C.  484(m)). 

Supplementary  Rules  for  the  Parker 
Strip  Recreation  Area 

Rules  number  1.  3,  4,  5,  6,  7,  8. 15, 
16.  20.  21.  23,  24  and  25  of  the  Lake 
Havasu  Shoreline  Supplementary  Rules 
also  apply  to  the  Parker  Strip  Recreation 
Area.  In  addition,  the  following  rules 
apply  to  the  Parker  Strip  Recreation 
Area. 

26.  You  must  not  park  or  operate 
vehicles  in  violation  of  posted 
restrictions. 

27.  Except  in  designated  OHV  Open 
areas,  you  must  operate  vehicles  only  on 
maintained  roads  and  routes. 

28.  Vehicles  operated  between  Parker 
Dam  Road  and  the  Colorado  River  in 
California  must  be  legal  for  highway 
operation.  You  may  operate  non- 
highway  legal  golf  carts  in  this  area  only 
within  concession  resorts  and  facilities, 
and  within  BLM-managed 
campgrounds. 

29.  Within  one-half  mile  of  Parker 
Dam  Road,  you  may  camp  only  in 
designated  campsites. 

30.  Disorderly  conduct  is  prohibited. 

31.  You  must  not  discharge  or  use 
firearms  in  California  within  one  mile  of 
Parker  Dam  Road.  In  Arizona,  you  must 
not  discharge  or  use  firearms  within  the 
Parker  Strip  Recreation  Area. 

32.  In  BLM-managed  campgrounds, 
no  more  than  eight  persons  may  occupy 
a  single  campsite. 


Supplementary  Rules  for  Craggy  Wash 

From  October  1  through  April  30  of 
each  year,  the  following  supplementary 
rules  are  in  effect: 

1.  You  must  maintain  your  campsite 
fi-ee  of  trash  and  litter. 

2.  You  must  not  discharge  a  firearm 
for  the  purpose  of  target  practice  or 
plinking.  You  may  engage  in  legitimate 
hunting  activities. 

3.  You  must  not  operate  a  motor 
vehicle  at  a  speed  greater  than  15  mph. 

4.  You  must  maintain  quiet  within- 
hearing  range  of  any  other  person  or 
camp  unit  between  10  p.m.  and  6  a.m. 
You  must  not  operate  a  generator  during 

.  these  hours. 

5.  You  must  not  collect  firewood, 
including  any  dead  and  down  wood,  or 
any  other  vegetative  material. 

6.  You  must  restrain  a  pet  with  a  leash 
not  longer  than  six  (6)  feet. 

7.  You  must  not  leave  a  pet 
unattended. 

8.  You  must  not  possess  or  discharge 
fireworks. 

9.  You  must  not  leave  personal 
property  unattended  for  more  than  24 
hours. 

Penalties 

The  authority  for  these  supplementary 
rules  is  provided  in  43  CFR  8365.1-6. 
Persons  who  violate  these  rules  are 
subject  to  arrest,  and  upon  conviction 
may  be  fined  up  to  $100,000  and/or 
imprisoned  for  not  more  than  12 
months,  as  amended  by  18  U.S.C.  3571 
and  18  U.S.C.  3581. 

|FR  Doc.  0.1-1505.3  Filed  6-13-03;  8:45  am) 
8ILUN6  CODE  4310-32-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-072-122O-HB1   • 

Notice  of  Proposed  Supplementary 
Rules  for  Fee  Collection  Sites  Within 
the  Area  Managed  by  the  Butte  Field 
Office;  Montana 

AGENCY:  Bureau  of  Land  Management, 
Butte  Field  Office,  Montana,  Interior. 
ACTION:  Proposed  supplementary  rules. 

— ■ — V 

summary:  The  Bureau  of  Land 
Management  (BLM)  Butte  Field  Office  is 
proposing  supplementary  rules  in  order 
to  regulate  fee  collection  at  sites 
administered  under  the  Land  and  Water 
Conservation  Fund  (43  U.S.C.  4601). 
The  supplementary  rules  are  necessary 
to  help  ensure  that  the  public  makes 
proper  payment  for  recreational  use  of 
public  lands  facilities. 
DATES:  You  should  submit  your 
comments  on  or  before  July  16,  2003.  In 
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developing  final  rules,  BLM  may  not 
consider  comments  postmarked  or 
received  in  person  or  by  electronic  mail 
after  this  date. 

ADDRESSES:  You  may  hand-deliver 
comments  or  mail  comments  on  the 
proposed  rules  to  Bureau  of  Land 
Management,  Butte  Field  Office,  106  N. 
Parkmont,  Butte,  Montana  59701.  You 
may  also  comment  via  the  Internet  to: 
MT_Butte_FO@blm.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Brad 
Rixford,  Outdoor  Recreation  Planner, 
106  N.  Parkmont,  Butte,  Monana  59701, 
406-533-7600. 
SUPPLEMENTARY  INFORMATION: 

L  Public  Comment  Procedures 

Please  submit  your  comments  on 
issues  related  to  the  proposed  rules,  in 
writing,  according  to  the  ADDRESSES 
section  above.  Comments  on  the 
proposed  rule  should  be  specific, 
should  be  confined  to  issues  pertinent 
to  the  proposed  rules,  and  should 
explain  the  reason  for  any 
recommended  change.  Where  possible, 
yoiu-  comments  should  reference  the 
specific  section  or  paragraph  of  the 
proposal  that  you  are  addressing.  BLM 
may  not  necessarily  consider  or  include 
in  the  Administrative  Record  for  the 
final  rule  comments  that  BLM  receives 
after  the  close  of  the  comment  period 
(see  DATES)  or  comments  delivered  to  an 
address  other  than  those  listed  above 
[see  ADDRESSES). 

BLM  will  make  your  comments, 
including  your  name  and  address, 
available  for  public  review  at  the  Butte 
Office  address  listed  in  ADDRESSES 
above  during  regular  business  hours  (8 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays). 

Under  certain  conditions,  BLM  can 
keep  your  personal  information 
confidential.  You  must  prominently 
state  your  request  for  confidentiality  at 
the  beginning  of  your  comment.  BLM 
will  consider  withholding  your  name, 
street  address,  and  other  identifying 
information  on  a  case-by-case  basis  to 
the  extent  allowed  by  law.  BLM  will 
make  available  to  the  public  all 
submissions  from  organizations  and 
businesses  and  from  individuals  * 

identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses. 

n.  Procedural  Matters 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

These  supplementary  rules  are  not  a 
significant  regulatory  action  and  are  not 
subject  to  reyiew  by  Office  of 
Management  and  Budget  under 
Executive  Order  12866.  These 


supplementary  rules  will  not  have  an 
effect  of  $100  million  or  more  on  the 
economy.  They  are  not  intended  to 
affect  commercial  activity,  but  contain 
rules  of  conduct  for  public  use  of  certain 
recreational  areas.  They  will  not 
adversely  affect,  in  a  material  way,  the 
economy,  productivity,  competition, 
jobs,  the  enviromnent,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  conmiunities.  These 
proposed  supplementary  rules  will  not 
create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency.  The 
supplementary  rules  do  not  alter  the 
budgetary  effects  of  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  right 
or  obligations  of  their  recipients;  nor  do 
they  raise  novel  legal  or  policy  issues. 

Clarity  of  the  Supplementary  Rules 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are 
simple  and  easy  to  understand.  We 
invite  your  comments  on  how  to  make 
these  proposed  supplementary  rules 
easier  to  understand,  including  answers 
to  questions  such  as  the  following: 

(1)  Are  the  requirements  in  the 
proposed  supplementary  rules  clearly 
stated? 

(2)  Do  the  proposed  supplementary 
rules  contain  technical  language  or 
jargon  that  interferes  with  their  clarity? 

(3)  Does  the  format  of  the  proposed 
supplementary  rules  (grouping  and 
order  of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  their 
clarity? 

(4)  Would  the  supplementary  rules  be 
easier  to  understand  if  they  were 
divided  into  more  (but  shorter)  sections? 

(5)  Is  the  description  of  the  proposed 
supplementary  rules  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  preamble  helpful  in  understanding 
the  proposed  supplementary  rules?  How 
could  this  description  be  more  helpful 
in  making  the  supplementary  rules 
easier  to  understand? 

Please  send  any  comments  you  have 
on  the  clarity  of  the  supplementary 
rules  to  the  address  specified  in  the 
ADDRESSES  section. 

National  Environmental  Policy  Act 

The  BLM  has  prepared  an 
environmental  assessment  (EA)  or 
management  agreement  and  has  found 
that  the  proposed  supplementary  rules 
would  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  humaii  environment  under 
section  102(2)(C)  of  the  Environmental 
Protection  Act  of  1969  (NEPA),  42 
U.S.C.  4332(2)(C).  The  supplementary 
rules  merely  contain  rules  to  require 
payment  of  campihg  fees  and  display  of 


tickets  for  use  of  certain  recreational 
lands  in  Montana.  These  rules  are 
designed  to  ensure  proper  payment  for 
use  of  public  land  facilities.  A  detailed 
statement  under  NEPA  is  not  required. 
BLM  has  placed  the  EA  and  the  Finding 
of  No  Significant  Impact  (FONSI)  on  file 
in  the  BLM  Administrative  Record  at 
the  address  specified  in  the  ADDRESSES 
section.  The  BLM  invites  the  public  to 
review  these  docimients  and  suggests 
that  anyone  wishing  to  submit 
comments  in  response  to  the  EA  and 
FONSI  do  so  in  accordance  with  the 
"Public  comment  procedure"  section 
above. 

Regulatory  Flexibility  Act 

Congress  enacted  the  Regulatory 
Flexibility  Act  (RFA)  of  1980,  as 
amended,  5  U.S.C.  601-612.  to  ensure 
that  goverrmient  regulations  do  not 
unnecessarily  or  disproportionately 
burden  small  entities.  The  RFA  requires 
a  regulatory  flexibility  analysis  if  a  rule 
would  have  a  significant  economic 
impact,  either  detrimental  or  beneficial, 
on  a  substantial  number  of  small 
entities.  The  supplementary  rules  do  not 
pertain  specifically  to  commercial  or 
governmental  entities  of  any  size,  but  to 
public  recreational  use  of  specific 
public  lands.  Therefore,  BLM  has 
determined  under  the  RFA  that  these 
proposed  supplementary  rules  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small     ' 
entities. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

These  supplementary  rules  do  not 
constitute  a  "major  rule"  as  defined  at 
5  U.S.C.  804(2).  Again,  the 
supplementary  rules  merely  contain 
rules  for  fee  payment  for  recreational 
use  of  certain  public  lands.  The 
supplementary  rules  have  no  effect  on 
business-commercial  or  industrial-use 
of  the  public  lands. 

Unfunded  Mandates  Reform  Act 

These  supplementary  rules  do  not 
impose  an  unfunded  mandate  on  state, 
local,  or  tribal  governments  or  the 
private  sector  of  more  than  $100  million 
per  year;  nor  do  these  proposed 
supplementary  rules  have  a  significant 
or  unique  effect  on  state,  local,  or  tribal 
governments  or  the  private  sector.  The 
supplementary  rules  do  not  require 
anything  of  state,  local,  or  tribaj 
governments.  Therefore.  BLM  is  not 
required  to  prepare  a  statement 
containing  the  information  required  by 
the  Unfunded  Mandates  Reform  Act  (2, 
U.S.C.  1531  et  seq.) 
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Executive  Order  12630.  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights  (Takings) 

The  supplementary  rules  do  not 
represent  a  government  action  capable 
of  interfering  with  constitutionally 
protected  property  rights.  The 
supplementary  rules  do  not  address 
property  rights  in  any  form,  and  do  not 
cause  the  impairment  of  anybody's 
property  rights.  Therefore,  the 
Department  of  the  Interior  has 
determined  that  the  supplementary 
rules  would  not  cause  a  taking  of  private 
property  or  require  further  discussion  of 
takings  implications  under  this 
Executive  Order. 

Executive  Order  13132,  Federalism 

The  supplementary  rules  will  not 
have  a  substantial  direct  effect  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  The 
supplementary  rules  affect  land  in  only 
one  state,  Montana,  and  do  not  address 
jurisdictional  issues  involving  the  state 
government.  Therefore,  in  accordance 
with  Executive  Order  13132,  BLM  has 
determined  that  these  proposed 
supplementary  rules  do  not  have    ■ 
sufficient  Federalism  implications  to 
warrant  preparation  of  a  Federalism 
Assessment. 

Executive  Order  12988,  Civil  Justice 
Reform 

Under  Executive  Order  12988.  the 
Office  of  the  Solicitor  has  determined 
that  these  proposed  supplementary 
rules  would  not  unduly  burden  the 
judicial  system  and  that  they  meet  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order. 

Paperwork  Reduction  Act 

These  proposed  supplementary  rules 
do  not  contain  information  collection 
requirements  that  the  Office  of 
Management  and  Budget  must  approve 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq. 

Dated:  Mav  7.  200.3. 
A.  lerry  Meredith, 

AiMing  State  Dimctor.  Biirvati  of  Land 
Management.  Montana  State  Office. 

Supplementary  Rules  for  Fee  Collection  al 
Land  and  Water  Conservation  Fund  Sites 

Under  4.1  CKK  8,165  and  16  U.S.C.  4601- 
(ia(H).  the  Bureau  of  Land  Management  will 
enforce  the  following  rules  on  public  land  al 
Holler  Lake.  Holler  Dam.  Log  Culch. 
Departure  Point.  Devil's  Elbow.  Clark's  Bay 
and  Divide  Re<;realion  Sites.  You  must  follow 
these  rules: 


Sec.  1    Fee  Requirements 

a.  You  must  pay  the  posted  day  use  or 
camping  fee. 

b.  You  must  display  your  fee  payment 
receipt  at  your  campsite  or  on  your  vehicle. 

Sec.  2    Penalties 

On  public  lands,  under  section  303(a)  of 
the  Federal  Land  Policy  and  Management  Act 
of  1976  (43  U.S.C.  1733(a)).  43  CFR  8365.1- 
6  and  U.S.C.  4601-6a(e)  any  person  who 
violates  any  of  these  supplementary  rules 
within  the  boundaries  established  in  the 
rules  may  be  tried  before  a  United  States 
Magistrate  and  fined  no  more  than  SIOO. 
Such  violations  may  also  be  subject  to  the 
enhanced  fines  provided  for  by  18  U.S.C. 
3571. 

jFR  Doc.  03-15054  Filed  6-13-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-100-1220-AF] 

Proposed  Supplementary  Rules  for  the 
Lower  Blackfoot  River  Corridor; 
Montana 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Proposed  supplementary  rules 

for  recreation  use  of  public  lands  along 

the  Blackfoot  River  and  McNamara 

Road,  Missoula  County,  Montana. 

SUMMARY:  This  notice  proposes 
supplementary  rules  incorporating 
restrictions  on  recreation  use  on  public 
lands  located  within  one  quarter  mile 
on  either  side  of  the  Blackfoot  River 
and/or  McNamara  Road  extending  from 
Jobnsrud  Park  upstream  for. 
approximately  10  miles.  The  proposed 
supplementary  rules  are  necessary  to 
address  resource  protection  needs 
identified  in  the  Lower  Blackfoot 
Corridor  Environmental  Assessment, 
MT-1 00-00-02. 
DATES:  You  should  submit  your 
comments  by  July  16,  2003.  In 
developing  final  rules.  BLM  may  not 
consider  comments  postmarked  or 
received  in  person  or  by  electronic  mail 
after  this  date. 

ADDRESSES:  You  may  mail  or  deliver 
comments  on  the  proposed 
supplementary  rules  to  Field  Manager, 
Bureau  of  Land  Management,  Missoula 
Field  Office,  3255  Fort  Missoula  Road, 
Missoula,  Montana  59804.  You  may  also 
comment  by  internet  e-mail  at  the 
following  address: 
MT_Missoula_FO@blm.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Anderson,  Missoula  Field  Office, 
3255  Fort  Missoula  Road,  Missoula, 
Montana  59804.  (406)  329-3914. 


SUPPLEMENTARY  INFORMATION: 

I.  Comment  Procedure 

II.  Background 

III.  Discussion  of  Supplementary  Rules 

IV.  Procedural  Matters 

L  Comment  Procedure 

A.  How  Do  I  Comment  on  the  Proposed 
Supplementary  Rules? 

If  you  wish  to  comment,  you  may 
submit  your  comments  by  any  one  of 
several  methods. 

You  may  mail  comments  to  Field 
Manager.  Bureau  of  Land  Management, 
Missoula  Field  Office,  3255  Fort 
Missoula  Road,  Missoula,  Montana 
59804. 

You  may  deliver  comments  to  the 
Missoula  Field  Office,  3255  Fort 
Missoula  Road,  Missoula,  Montana 
59804. 

You  may  comment  via  email  to 
MT_Missoula_FO@blm.gov.  If  you  do 
not  receive  a  confirmation  that  we  have 
received  your  electronic  message, 
contact  us  directly  at  (406)  329-3914. 

Please  submit  your  comments  on 
issues  related  to  the  proposed 
supplementary  rules,  in  writing  or  in 
email,  to  any  of  these  addresses. 
Comments  on  the  proposed 
supplementary  rules  should  be  specific, 
should  be  confined  to  issues  pertinent 
to  the  proposed  supplementary  rules, 
and  should  explain  the  reason  for  any 
change  you  recommend.  Where 
possible,  your  comments  should 
reference  the  specific  section  or 
paragraph  of  the  proposal  that  you  are 
addressing. 

BLM  may  not  necessarily  consider  or 
include  in  the  Administrative  Record 
for  the  final  rule  comments  that  BLM 
receives  or  comments  delivered  to  an 
address  other  than  those  listed  above. 

B.  Mav  I  Review  Comments  Submitted  . 
By  Others? 

Comments,  including  names  and 
street  addresses  of  respondents,  will  be 
available  for  public  review  at  the 
address  listed  under  "ADDRESSES:  Mail 
or  personal  delivery"  during  regular 
business  hours  (8  a.m.  to  4:30  p.m.), 
Monday  through  Friday,  except  Federal 
holidays. 

Individual  respondents  may  request 
confidentiality,  which  we  will  honor  to 
the  extent  allowable  by  law.  If  you  wish 
to  withhold  your  name  or  address, 
except  for  the  city  or  town,  you  must 
state  this  prominently  at  the  beginning 
of  your  comment.  We  will  make  all 
submissions  fi-om  organizations  or 
businesses,  and  fi-om  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available  to 
public  inspection  in  their  entirety. 
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n.  Background 

The  Blackfoot  River  Recreation 
Corridor  is  a  multi-cooperative 
partnership  consisting  of  private 
landowners,  Montana  Department  of 
Fish.  Wildlife  and  Parks,  and  BLM.  This 
partnership  was  established  in  the 
1970s  to  provide  protection  of  natural 
resources  and  private  property  and  to 
provide  public  safety  along  26  miles  of 
free  flowing  Blackfoot  River. 

In  its  June  1997  Lower  Blackfoot  River 
Assembled  Land  Exchange 
Environmental  Assessment  {MT-074- 
07-06).  the  BLM  stated  that  "recreation 
along  the  Blackfoot  River  would 
continue  to  be  managed  under  the 
existing  Blackfoot  River  Recreation 
Corridor  Landowner's  Agreement." 

In  1998.  BLM  began  acquiring  land 
within  the  corridor.  BLM  now  manages 
approximately  12.000  acres  of  land 
upstream  bom  Johnsrud  Park. 

Since  1999.  BLM  has  managed  this 
area  under  an  interim  restriction  order 
under  43  CFR  8364.1(d).  This  order 
contains  prohibited  acts  related  to 
camping,  motor  vehicle  use.  public 
safety,  and  resource  protection. 

In  2001.  BLM  completed  the  Lower 
Blackfoot  Corridor  Environmental 
Assessment.  You  may  obtain  the 
Environmental  Assessment,  upon  which 
these  supplementary  rules  are  based, 
firom  the  Missoula  Field  Office. 

The  lands  affected  by  these  rules  are 
public  lands  in  Missoula  County. 
Montana,  in  the  following  sections: 

T.  14  N.,  R.  15  W., 

Sees.  18  and  19. 
T.  13N.,R.  16W.. 

Sees.  4,  5,  and  6.  .  ■■ 

T.  14  N.,  R.  16  W., 

Sees.  13  and  14,  20  to  29.  inclusive,  32  and 
33. 

m.  Discussion  of  Supplementary  Rules 

Implementing  these  supplementary 
rules  will  establish  consistency  with  the 
existing  Montana  Department  of  Fish. 
Wildlife  and  Parks'  Blackfoot  River 
Recreation  Corridor  rules.  The  proposed 
supplementary  rules  are  consistent  with 
the  interim  restriction  order  and  are 
supported  by  the  Lower  Blackfoot 
Corridor  Environmental  Assessment 
MT-1 00-00-02. 

BLM  is  proposing  these 
supplementary  rules  under  the  authority 
of43  CFR  8365.1-6. 

IV.  Procedural  Matters 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

These  proposed  supplementary  rules 
are  not  a  significant  regulatory  action 
and  are  not  subject  to  review  by  Office 
of  Management  and  Budget  under 


Executive  Order  12866.  These 
supplementary  rules  would  not  have  an 
effect  of  $100  million  or  more  on  the 
economy.  They  are  not  intended  to 
affect  commercial  activity,  but  contain 
rules  of  conduct  for  public  use  of  certain 
recreational  areas.  They  wouldnot 
adversely  affect,  in  a  material  way.  the 
economy,  productivity,  competition, 
jobs,  the  ^environment,  public  health  or 
safety,  or  state,  local,  or  tribal 
governments  or  communities.  These 
proposed  supplementary  rules  would 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency.  The 
supplementary  rules  would  not  alter  the 
budgetary  effects  of  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  right 
or  obligiitions  of  their  recipients;  nor 
would  they  raise  novel  legal  or  policy 
issues. 

Clarity  of  the  Supplementary  Rules 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are 
simple  and  easy  to  understand.  We 
invite  your  comments  on  how  to  make 
these  proposed  supplementary  rules 
easier  to  understand,  including  answers 
to  questions  such  as  the  following: 

(1)  Are  the  requirements  in  the 
proposed  supplementary  rules  clearly 
stated? 

(2)  Do  the  proposed  supplementary 
rules  contain  technical  language  or 
jai^on  that  interferes  with  their  clarity? 

(3)  Does  the  format  of  the  proposed 
supplementary  rules  (grouping  and 
order  of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  their 
clarity? 

(4)  Would  the  supplementary  rules  be 
easier  to  understand  if  they  were 
divided  into  more  (but  shorter)  sections? 

(5)  Is  the  description  of  the  proposed 
supplementary  rules  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  preamble  helpful  in  understanding 
the  proposed  supplementary  rules?  How 
could  this  description  be  more  helpful 
in  making  the  supplementary  rules 
easier  to  understand? 

Please  send  any  comments  you  have 
on  the  clarity  of  die  supplementary 
rules  to  the  address  specified  in  the 
ADDRESSES  section. 

National  Environmental  Policy  Act    . 

The  BLM  has  prepared  an 
environmental  assessment  (EA)  and  has 
found  that  the  proposed  supplementary 
rules  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
under  section  102(2){C)  of  the 
Environmental  Protection  Act  of  1969 
(NEPA).  42  U.S.C.  4332(2)(C).  The 
supplementary  rules  merely  contain 


rules  of  conduct  for  certain  recreational 
lands  in  Montana.  These  rules  are 
designed  to  protect  the  environment  and 
the  public  health  and  safety.  A  detailed 
statement  under  NEPA  is  not  required. 
BLM  has  placed  the  EA  and  the  Finding 
of  No  Significant  Impact  (FONSI)  on  file 
in  the  BLM  Administrative  Record  at 
the  address  specified  in  the  ADDRESSES  . 
section.  The  BLM  invites  the  public  to 
review  these  documents  and  suggests 
that  anyone  wishing  to  submit 
comments  in  response  to  the  EA  and 
FONSI  do  so  in  accordance  with  the 
"Public  comment  procedure"  section 
above. 

Regulatory  Flexibility  Act 

Congress  enacted  the  Regulatory 
Flexibility  Act  (RFA)  of  1980,  as 
amended,  5  U.S.C.  601-612,  to  ensure 
that  Government  regulations  do  not 
unnecessarily  or  disproportionately 
burden  small  entities.  The  RFA  requires 
a  regulatory  flexibility  analysis  if  a  rule 
would  have  a  significant  economic 
impact,  either  detrimental  or  beneficial, 
on  a  substantial  number  of  small 
entities.  The  supplementary  rules  do  not 
pertain  specifically  to  commercial  or 
governmental  entities  of  any  size,  but  to 
public  recreational  use  of  specific 
public  lands.  Therefore,  BLM  has 
determined  under  the  RFA  that  these 
proposed  supplementary  rules  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

These  supplementary  rules  do  not 
constitute  a  "major  rule"  as  defined  at 
5  U.S.C.  804(2).  Again,  die 
supplementary  rules  merely  contain 
rules  of  conduct  for  recreational  use  of 
certain  public  lands.  The  supplementary 
rules  would  have  no  effect  on 
business — commercial  or  industrial — 
use  of  the  public  lands. 

Unfunded  Mandates  Reform  Act 

These  supplementary  rules  would  not 
impose  an  unfunded  mandate  on  state, 
local,  or  tribal  governments  or  the 
private  sector  of  more  than  $100  million 
per  year;  nor  would  these  proposed 
supplementary  rules  have  a  significant 
or  unique  effect  on  State,  local,  or  tribal 
governments  or  the  private  sector.  The 
supplementary  rules  would  do  not 
require  anything  of  state,  local,  or  tribal 
governments.  Therefore,  BLM  is  not 
required  to  prepare  a  statement 
containing  the  information  required  by 
the  Unfunded  Mandates  Reform  ActX2 
U.S.C.  1531  et  seq.). 
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Executive  Order  12630,  Governmental 
Actions  and  Interference  With 
Constitutionally  Protected  Property 
Rights  (Takings) 

The  supplementary  rules  do  not 
represent  a  government  action  capable 
of  interfering  with  constitutionally 
protected  property  rights.  The 
supplementary  rules  do  not  address 
property  rights  in  any  form,  and  do  not 
cause  the  impairment  of  anybody's 
property  rights.  Therefore,  the 
Department  of  the  Interior  has 
determined  that  the  supplementary 
rules  would  not  cause  a  taking  of  private 
property  or  require  further  discussion  of 
takings  implications  under  this 
Executive  Order. 

Executive  Order  13132.  Federalism 

The  supplementary  rules  would  not 
have  a  substantial  direct  effect  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  The 
supplementary  rules  would  affect  land 
in  only  one  state.  Montana,  and  do  not 
address  jurisdictional  issues  involving 
the  state  government.  Therefore,  in 
accordance  with  Executive  Order  13132, 
BLM  has  determined  that  these 
proposed  supplementary  rules  do  not 
have  sufficient  Federalism  implications 
to  warrant  preparation  of  a  Federalism 
Assessment. 

Executive  Order  12988,  Civil  Justice 
Reform 

Under  Executive  Order  12988.  the 
Office  of  the  Solicitor  has  determined 
that  these  proposed  supplementary 
rules  would  not  unduly  burden  the 
judicial  system  and  that  they  meet  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order. 

Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  Executive  Order 
13175.  we  have  found  that  these 
proposed  supplementary'  rules  do  not 
include  policies  that  have  tribal 
implications.  The  supplementary'  rules 
contain  only  rules  of  conduct  for 
recreational  use  of  certain  public  lands 
managed  by  BLM. 

Paperwork  Reduction  Aqt 

These  proposed  supplementary  rules 
do  not  contain  information  collection 
requirements  that  the  Office  of 
Management  and  Budget  must  approve 
under  the  Paperwork  Reduction  Act.  44 
U.S.C.  3501  et  seq.  Under  the  authority 
of  43  CFR  8365.1-6.  BLM  proposes  the 
following  supplementary  rules  on 


public  lands  of  the  Blackfoot  River 
Corridor  '/«  mile  on  either  side  of  the 
Blackfoot  River  and/or  McNamara  Road. 

Dated:  Mav  7.  2003. 

A.  ferry  Meredith, 

Acting  Stale  Dimclor  Biiivau  of  Land 
Management.  Montana  State  Office. 

Supplementary  Rules  for  the  Blackfoot 
River  Corridor  */•  Mile  on  Either  Side 
of  the  Blackfoot  River  or  McNamara 
Road,  or  Both 

Sec.  1     Prohibited  Acts. 

On  public  lands  in  sees.  18  and  19.  T. 
14  N.,  R.  15  W..  sees.  4,  5.  and  6.  T.  13 
N..  R.  16  W..  and  sees.  13  and  14.  20  to 
29.  inclusive.  32  and  33.  T.  14  N..  R.  16 
W..  Principal  Meridian.  Montfma,  that 
are  within  V^  mile  on  either  side  of  the 
Blackfoot  River  or  McNamara  Road,  or 
both,  you  must  not: 

a.  Camp  outside  of  designated  sites  or 
areas. 

b.  Light  or  maintain  a  fire  except  in 
designated  areas  or  established  by 
government  fire  rings. 

c.  Operate  a  motor  vehicle  off  a 
designated  trail,  road,  or  route. 

d.  Collect  firewood  for  other  than  on- 
site  use.  You  may  bum  only  dead  and 
down  wood. 

e.  Discharge  a  firearm  or  projectile 
(except  for  legal  game  hunting  purposes 
as  established  by  the  Montana 
Department  of  Fish.  Wildlife  and  Parks), 
or  engage  in  other  recreational  shooting 
including,  but  not  limited  to.  plinking. 
target  shooting,  or  shooting  varmints, 
etc. 

f.  Use  a  firework. 

g.  Violate  a  posted  regulation 
pertaining  to  the  protection  of  natural 
resources  or  public  safety. 

h.  Occupy  or  camp  at  an  area  longer 
than  7  days  during  any  30-day  period. 

Sec.  2     Exemptions  From  the 
Supplementary'  Rules. 

Persons  who  are  exempt  from  these 
supplementary  rules  include  any 
Federal,  state,  or  local  officer,  and 
members  of  any  organized  search  and 
rescue  team  or  firefighting  force  in 
performance  of  an  official  duty,  BLM 
employees  on  official  administrative 
business,  and  any  person  authorized  by 
the  BLM. 

Sec.  3     Penalties. 

On  public  lands,  under  section  303(a) 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1733(a))  and  43  CFR  8360.0-7,  any 
person  who  violates  any  of  these 
supplementary  rules  within  the 
boundaries  established  in  the  rules  may 
be  tried  before  a  United  States 
Magistrate  and  fined  no  more  than 


$1000  or  imprisoned  for  no  more  than 
12  months,  or  both.  Such  violations  may 
also  be  subject  to  the  enhanced  fines 
provided  for  by  18  U.S.C.  3571. 

[PR  Doc.  03-1505.'i  Filed  6-13-03:  8:4.'>  am) 

BiUJNG  CODE  431(M)N-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(CO-1 30-03-1 220-OU] 

Notice  of  Intent  To  Amend  the  Grand 
Junction  Resource  Management  Plan 
for  the  North  FruKa  Desert  Area 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent  to  amend  the 
Grand  Junction  Resource  Management 
Plan  for  the  North  Fruita  Desert  Area. 

summary:  Pursuant  to  section  102  of  the 
National  Environmental  Policy  Act  of 
1969  and  section  202  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  the  Bureau  of  Land  Management, 
Grand  Junction  Field  Office,  is 
proposing  to  amend  the  Grand  Junction 
Resource  Management  Plan  (1987)  to 
develop  and  design  a  travel  system  for 
the  North  Fruita  Desert  Area.  The 
planning  area  includes  72.656  acres  of 
public  land  located  in  Mesa  County 
north  of  the  town  of  Fruita,  Colorado. 
The  North  Fruita  Desert  planning 
process  was  initiated  in  August  2000 
and  an  ad  hoc  public  committee  was 
chartered  under  the  Northwest  Colorado 
Resource  Advisory  Committee  to  help 
provide  feedback  to  BLM  staff.  It  was 
originally  thought  that  desired 
management  actions  identified  in  the 
planning  process  could  be  carried  out 
on  an  activity-level  plan  within  the 
existing  guidance  of  the  Grand  Junction 
Resource  Management  Plan  (RMP). 
However,  it  has  since  been  determined 
that  a  plan  amendment  would  be 
needed  to  consider  the  input  of  the  ad 
hoc  public  committee  and  to  alter  RMP 
allocations. 

DATES:  This  notice  initiates  the  public 
scoping  process.  The  public  is  invited  to 
submit  comments  throughout  the 
development  of  the  Draft  Amendment/ 
EA.  All  future  public  meetings  will  be 
announced  through  the  local  news 
media,  newsletters,  and  other  media  at 
least  15  days  prior  to  the  event.  In 
addition  to  the  ongoing  public 
participation  process,  formal 
opportunities  for  public  participation 
will  be  provided  through  comment 
upon  the  issuance  of  the  BLM  Draft 
Amendment/EA. 
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ADDRESSES:  Written  comments  should 
be  sent  to  Bureau  of  Land  Management, 
Grand  Junction  Field  Office.  2815  H 
Road,  Grand  Junction,  CO,  81506. 
Individual  respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  written  comment.  Such  requests 
will  be  hohored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
and  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  and/or  to  have  your 
name  added  to  pur  mailing  list,  contact 
Philip  Gezon.  Supervisory  Outdoor 
Recreation  Plaimer,  Grand  Junction 
Field  Office,  2815  H  Road,  Grand 
Junction.  CO  81506;  (970)  244-3031; 
pgezon@blm  .gov. 

SUPPlfMENTARY  INFORMATION:  The  Grand 
Junction  Field  Office  has  and  will 
continue  to  consult,  communicate  and 
cooperate  with  local  landowners, 
recreationists,  the  Northwest  Colorado 
Resotuce  Advisory  Committee,  the  ad 
hoc  committee,  the  city  of  Fruita,  and 
other  affected  interest  groups  and 
individuals  to  develop  and  design  a 
travel  system  for  the  North  Fruita  Desert 
Area.  BLM  will  use  an  interdisciplinary 
approach  to  develop  the  plan 
amendment  and  environmental 
assessment  in  order  to  consider  all 
identified  resource  issues  and  concerns. 
Disciplines  involved  in  the  planning 
process  will  include  specialists  with 
expertise  in  outdoor  recreation, 
transportation  planning,  range 
conservation,  wildlife,  fisheries,  law 
enforcement,  oil  and  gas,  geology, 
geology,  soils  and  hazardous  materials. 

Dated:  May  6,  2003. 
Catherine  Robertson, 

Field  Manager. 

(PR  Doc.  03-15051  Filed  6-13-03;  8:45  am) 

BILUNG  CODE  4310^B-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation  — 

Glen  Canyon  Dam  Adaptive 
Management  Work  Group  (AMWG), 
Notice  of  Meeting 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Adaptive  Management 
Program  (AMP)  was  implemeoted  as  a 
result  of  the  Record  of  Decision  on  the 
Operation  of  Glen  Canyon  Dam  Final 
Enviroiunental  Impact  Statement  to 
comply  with  consultation  requirements 
of  the  Grand  Canyon  Protection  Act 
(Pub.  L.  102-575)  of  1992.  The  AMP 
provides  an  organizatioh  and  process  to 
ensure  the  use  of  scientific  information 
in  decision  making  concerning  Glen 
Canyon  Dam  operations  and  protection 
of  the  affected  resources  consistent  with 
the  Grand  Canyon  Protection  Act.  The 
AMP  has  been  organized  and  includes 
a  federal  advisory  committee  (AMWG). 
a  technical  work  group  (TWG).  a 
monitoring  and  research  center,  and 
independent  review  panels.  The  TWG  is 
a  subcommittee  of  the  AMWG  and 
provides  technical  advice  and 
information  for  the  AMWG  to  act  upon. 

Date  and  Location:  The  TWG  will 
conduct  the  following  public  meeting: 
Phoenix,  Arizona— June  30  to  July  1. 
2003.  The  meeting  will  begin  at  9:30 
a.m.  and  conclude  at  5  p.m.  on  the  first 
day  and  will  begin  at  8  a.m.  and 
conclude  at  noon  on  the  second  day. 
The  meeting  will  be  held  at  the  Biueau 
of  Indian  Affairs — Western  Regional 
Office,  2  Arizona  Center,  400  N.  5th 
Street,  Conference  Rooms  A  and  B  (12th 
Floor),  Phoenix,  Arizona. 

Agenda:  The  purpose  of  the  meeting 
will  be  to  address  the  FY  2003  and  FY 
2004  budgets  and  re-prioritize  work  as 
needed,  discuss  Ad  Hoc  Committee  on 
What's  In/Out  of  the  AMP  Report,  and 
discuss  Humpback  Chub  Ad  Hoc  Group 
ongoing  work.  Oracle  database,  basin 
hydrology,  environmental  compliance, 
and  other  administrative  and  resource 
issues  pertaining  to  the  AMP. 

To  allow  full  consideration  of 
information  by  the  AMWG  or  TWG 
members,  written  notice  must  be 
provided  to  Dermis  Kubly,  Bureau  of 
jleclamation.  Upper  Colorado  Regional 
Office,  125  South  State  Street,  Room 
6107,  Salt  Lake  City,  Utah,  84138; 
telephone  (801)  524-3715;  faxogram 
(801)  524-3858;  e-mail  at 
dkubly@uc.usbr.gov  [5)  days  prior  to  the 
meeting.  Any  written  comments 
received  will  be  provided  to  the  AMWG 
and  TWG  members  prior  to  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Kubly,  telephone  (801)  524- 
3758;  faxogram  (801)  524-3858;  or  via  e- 
mail  at  dkubly@uc.usbr.gov. 

Dated:  June  9,  2003. 
Dennis  Kubly, 

Chief,  Adaptive  Management  Group. 
Environmental  Resources  Division,  Upper 
Colorado  Regional  Office. 

[FR  Doc.  03-15091  Filed  6-13-03;  8:45  am] 
BIUJNG  CODE  4310-MN-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection  for  1029-0119 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
ACTION:  Notice  and  request  for 
comments.  ; 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
its  intention  to  request  renewed 
approval  for  the  collection  of 
information  for  the  Abandoned  Mine 
Land  Contractor  Information  form. 
DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  August  15,  2003,  to  be  assured  of 
consideration. 

ADDRESSES:  Comments  may  be  mailed  to 
John  A.  Trelease,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Ave,  NW.,  Room 
210— SIB.  Washington,  DC  20240. 
Comments  may  also  be  submitted 
electronically  to  jtreleas@osmre.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
John  A.  Trelease,  at  (202)  208-2783  or 
at  the  e-mail  address  supplied  above. 
SUPPLEMENTARY  INFORMATION:  The  Office 

of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  This  notice 
identifies  information  collections  that 
OSM  will  be  submitting  to  OMB  for 
review  and  approval.  This  collection  is 
found  in  the  Applicant/Violator  System 
(AVS)  handbook  and  is  approved  by 
AML  contractors  to  ensure  compliance 
with  30  CFR  874.16. 

OSM  will  request  a  3-year  term  of 
approval  for  each  information  collection 
activity. 

Comments  are  invited  on:  (1)  The 
need  for  the  collection  of  information 
for  the  performance  of  the  functions  of 
the  agency;  (2)  the  accuracy  of  the 
agency's  burden  estimates;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  collection;  and  (4) 
ways  to  minimize  the  information 
collection  burden  on  respondents,  such 
as  use  of  automated  means  of  collection 
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of  the  information.  A  summary  of  the 
public  comments  will  accompany 
OSM's  submission  of  the  information 
collection  request  to  OMB. 

This  notice  provides  the  public  with 
60  days  in  which  to  comment  on  the 
following  information  collection 
activity: 

Title:  AML  Contractor  Information 
Form. 

OMB  Control  Number  1029-0119. 

Summary:  30  CFR  874.16  requires 
that  every  successful  bidder  for  an  AML 
contract  must  be  eligible  under  30  CFR 
773.15(b)(1)  at  the  time  of  contract 
award  to  receive  a  permit  or  conditional 
permit  to  conduct  surface  coal  mining 
operations.  Further,  the  regulation 
requires  the  eligibility  to  be  confirmed 
by  OSM's  automated  AVS  and  the 
contractor  must  be  eligible  under  the 
regulations  implementing  section  510(c) 
of  the  Surface  Mining  Act  to  receive 
permits  to  conduct  mining  operations. 
This  form  provides  a  tool  for  OSM  and 
the  States/Indian  tribes  to  help  them 
prevent  persons  with  outstanding 
violations  from  conducting  further 
mining  or  AML  reclamation  activities  in 
the  State. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once  per 
contract. 

Description  of  Respondents:  AML 
contract  applicants  and  State  and  tribal 
regulatory  authorities. 

Total  Annual  Responses:  360. 

Total  Annual  Burden  Hours:  456. 

Dated:  |un«  10.  2003. 
Richard  G.  Bryson, 

Chief.  Division  of  Regulatory  Support. 

(FR  Doc:.  03-l!i072  Filed  6-13-03;  8:45  am] 

BILLING  CODE  4310-OS-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  TA-421-3] 

Certain  Brake  Driirns  and  Rotors  From 
China 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  and  scheduling  of  an 
investigation  under  section  421(b)  of  the 
Trade  Act  of  1974  (19  U.S.C.  2451(b)) 
(the  Act). 

summary:  Following  receipt  of  a  « 
petition,  as  amended,  on  June  6,  2003, 
on  behalf  of  the  Coalition  for  the 
Preservation  of  American  Brake  Drum 
and  Rotor  Aftermarket  Manufacturers, 
the  Commission  instituted  investigation 
No.  TA-421-3.  Certain  Brake  Drums 
and  Rotors  from  China,  under  section 
421(b)  of  the  Act  to  determine  whether 


certain  brake  drums  and  rotors '  from 
China  arc  being  imported  into  .the 
United  States  in  such  increased 
quantities  or  under  such  conditions  as 
to  cause  or  threaten  to  cause  market 
disruption  to  the  domestic  producers  of 
like  or  directly  competitive  products. 
For  further  information  concerning 
the  conduct  of  this  investigation, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201.  subparts  A  through  E  (19  CFR  part 
201).  and  part  206.  subparts  A  and  E  (19 
CFR  part  206). 

EFFECTIVE  DATE:  |une  6.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Baker  (202-205-3180).  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  500  E  Street  SW.. 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS) 
at  http://edis.usitc.gov. 

SUPPLEMENTARY  INFORMATION: 


'  Brake  drums  and  rotors  are  deFined  as  brake 
drums  and  rotors  made  of  gray  cast  iron,  wheftier 
finished,  semifinished,  or  unfinished,  ranging  in 
diameter  from  8  to  16  inches  (20.32  to  40.64 
centimeters)  and  in  weight  from  8  to  45  pounds 
(3.63  to  20.41  kilograms).  The  size  parameters 
(weight  and  dimension)  of  the  brake  drums  and 
rotors  limit  their  use  to  the  following  types  of  motor 
vehicles:  automobiles,  all-terrain  vehicles,  vans  and 
recreational  vehicles  under  "one  ton  and  a  half." 

Finished  brake  drums  and  rotors  are  those  that 
arc  ready  for  sale  and  installation  without  any 
further  operations.  Semifinished  drums  are  those  on 
which  the  surface  is  not  entirely  smooth,  and  has 
undergone  some  drilling.  Unfinished  drums  are 
those  which  have  undergone  some  grinding  or 
turning. 

These  brake  drums  and  rotors  are  for  motor 
vehicles,  and  dn  not  contain  in  the  casting  a  logo 
of  an  original  e(|uipn)ent  manufacturer  (OEM) 
which  produces  vehicles  sold  in  the  United  States 
[f.g:  (General  Motors,  Ford,  DaimleK'.hrysler. 
Himda.  Toyota,  Volvo).  Brake  drums  and  rotors 
covered  in  this  investigation  are  not  certified  by 
OEM  producers  of  vehicles  sold  in  the  Untied 
.Slates.  The  scope  also  includes  composite  brake 
drums  that  arc  made  of  gray  cast  iron,  which 
contain  a  steel  plate,  but  otherwise  meet  the  above 
criteria. 

The  importtjd  products  are  provided  for  in 
subheading  8708.39.50  of  the  Harmonized  Tariff    • 
.Schedule  of  the  United  Stales  (HTS).  Although  the 
HTS  category  is  provided  for  convenience  and 
Customs  purposes,  the  written  description  of  the 
merchandise  under  investigation  is  dispositive. 


Participation  in  the  Investigation  and 
Service  List 

Persons  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§201.11  of  the  Commission's  rules,  not 
later  than  seven  days  after  publication 
of  this  notice  in  the  Federal  Register. 
The  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  Disclosure  of  Confidential 
Business  Information  (CBI)  Under  an 
Administrative  Protective  Order  (APO) 
and  CBI  Service  List 

Pursuant  to  §206.47  of  the 
Commission's  rules,  the  Secretary  will 
make  CBI  gathered  in  this  investigation 
available  to  authorized  applicants  under 
the  APO  issued  in  the  investigation, 
provided  that  the  application  is  made 
not  later  than  seven  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  CBI  under 
the  APO. 

Hearing 

The  Commission  has  scheduled  a 
hearing  in  connection  with  this 
investigation  beginning  at  9:30  a.m.  on 
July  18.  2003.  at  the  U.S.  International 
Trade  Commission  Building.  Subjects 
related  to  both  market  disruption  or 
threat  thereof  and  remedy  may  be 
addressed  at  the  hearing.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  July  11.  2003. 
All  persons  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  )uly  15.  2003. 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony  . 
and  written  materials  to  be  submitted  at 
the  hearing  are  governed  by 
§§  201.6(b)(2)  and  201.13(f)  of  the 
Commission's  rules. 

Written  Submissions 

Each  party  is  encouraged  to  submit  a 
prehearing  brief  to  the  Commission.  The 
deadline  for  filing  prehearing  briefs  is 
July  14.  2003.  Parties  may  also  file 
posthearing  briefs.  The  deadline  for 
filing  posthearing  briefs  is  July  22.  2003. 
In  addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
investigation  may  submit  a  written 
statement  of  information  pertinent  to 
the  consideration  of  market  disruption 
or  threat  thereof  and/ or  remedy  on  or 
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before  July  22,  2003.  Parties  may  submit 
final  comments  on  market  disruption  on 
July  31,  2003  and  on  remedy  on  August 
8,  2003.  Final  comments  shall  contain 
no  more  than  ten  (10)  double  spaced 
and  single  sided  pages  of  textual 
material.  All  written  submissions  must 
conform  with  the  provisions  of  §  201.8 
of  the  Commission's  rules;  any 
submissions  that  contain  CBI  must  also 
conform  with  the  requirements  of  § 
201.6  of  the  Commission's  rules.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means,  except 
to  the  extent  permitted  by  §  201.8  of  the 
Commission's  rules,  as  amended,  67  FR 
68036  (November  8,  2002). 

In  accordance  with  §  201.16(c)  of  the 
Commission's  rules,  each  document 
filed  by  a  party  to  the  investigation  must 
be  served  on  all  other  parties  to  the 
investigation  (as  identified  by  the 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  document  for  filing  without 
a  certificate  of  service. 

Remedy 

Parties  are  reminded  that  no  separate 
hearing  on  the  issue  of  remedy  will  be 
held.  Those  parties  wishing  to  present 
arguments  on  the  issue  of  remedy  may; 
do  so  orally  at  the  hearing  or  in  their 
prehearing  briefs,  posthearing  briefs,  or 
final  comments  on  remedy. 

Authority:  This  investigation  is  being 
conducted  under  the  authority  of  section  421 
of  the  Trade  Act  of  1974:  this  notice  is 
published  pursuant  to  §  206.3  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  June  11,  2003. , 
Marilyn  R.  AbboM. 
Secretary. 

[FR  Doc.  03-15157  Filed  6-13-03;  8:45  am] 
BILUNC  CODE  702(MI2-P 


INTERNATIONAL  TRADE 
COMMISSION 

[investigation  No.  332-41  sf 

U.S.  Trade  and  Investment  With  Sub- 
Saharan  Africa 

AGENCY:  International  Trade 

Commission. 

ACTION:  Notice  of  preparation  of  fourth 

report  and  opportunity  to  submit 

information  and  cbmments. 

EFFECTIVE  DATE:  June  10.  2003. 
SUMMARY:  Following  receipt  on  March 
12,  2000,  of  a  letter  fi-om  the  United 
States  Trade  Representative  (USTR),  the 
Commission  instituted  investigation  No. 
332-415,  U.S.  Trade  and  Investment 


with  Sub-Sahaxan  Africa,  under  section 
332(g)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1332(g))  for  the  purpose  of 
preparing  a  series  of  five  annual  reports. 
This  is  the  fourth  report  in  the  series, 
and  the  Commission  plans  to  transmit 
this  fourth  report  to  the  USTR  by 
December  10.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laurie- Ann  Agama.  Office  of  Economics 
(202-205-3220).  or  William  Gearhart. 
Office  of  the  General  Counsel  (202-205- 
3091)  for  information  on  legal  aspects  of 
the  investigation.  The  media  should 
contact  Margaret  O'Laughlin.  Office  of 
External  Relations  (202-1819).  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the  TDD 
terminal  on  202-205-1810.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary.  202-205-2000. 
General  information  about  the 
Commission  may  be  obtained  by 
accessing  its  Internet  server  [http:// 
www.usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS) 
http://edis.  usitc.gov. 

Background 

The  USTR  requested  that  the 
Commission  prepare  a  series  of  annual 
reports  for  five  years  containing  the 
following  information: 

1 .  For  the  last  five  years  (and  the 
latest  quarter  available),  data  on  U.S. 
merchandise  trade  and  services  trade 
with  sub-Saharan  Africa  (SSA). 
including  statistics  by  country,  by  major 
sectors,  and  by  the  top  25  commodities. 

2.  A  summary  of  U.S.  and  total  foreign 
direct  investment  and  portfolio 
investment  in  sub-Saharan  Africa. 

3.  Statistical  information  on  U.S. 
imports  from  sub-Saharan  Africa  under 
the  AGOA  and  GSP  programs  by 
country  and  by  major  product 
categories/commodities;  and 
information  on  AGOA-related 
investment. 

4.  Updates  oh  regional  integration  in 
sub-Saharan  Africa  including  statistics 
on  U.S.  trade  with  major  regional 
groupings  (ECOWAS.  WAEMU, 
COMESA.  SADC.  SACU.  EAC.  IGAD. 
IOC  and  CEMAC)  and.  where 
applicable,  information  on  each  group's 
tariff  structure. 

5.  A  description  of  major  U.S.  trade 
capacity-building  initiatives  related  to 
SSA.  a  summary  of  multilateral  and  U.S. 
bilateral  assistance  to  the  countries  of 
sub-Saharan  Africa,  and  a  description  of 
major  non-U. S.  trade  preference 
programs  for  countries  in  SSA. 


6.  Sector  profiles  for  sub-Saharan 
Africa,  including  information  on  trade, 
investment,  industry  and  policy 
developments,  by  major  sector.  The  six 
sector  profiles  in  this  investigation 
include:  agricultural,  fisheries  and  forest 
products;  chemicals;  petroleum  and 
eriergy-related  products;  minerals  and 
metals;  textiles  and  apparel;  and 
transportation  equipment. 

y.  Country-by-country  profiles  on 
each  of  the  48  countries  in  sub-Saharan 
Africa,  including  information  on  major 
trading  partners,  by  country'.  Summary 
of  the  trade,  services,  and  investment 
climates  in  each  of  the  countries  of  sub- 
Saharan  Africa,  including  a  description 
of  the  basic  tariff  structure  (e.g..  the 
average  tariff  rate  and  the  average 
agricultural  tariff  rate),  as  well  as 
significant  impediments  to  trade,  such 
as  import  bans. 

The  48  countries  of  sub-Saharan 
Africa  covered  in  this  investigation 
include:  Angola,  Benin,  Botswana. 
Burkina  Faso.  Burundi.  Cameroon.  Cape 
Verde.  Central  African  Republic.  Chad, 
Comoros.  Democratic  Republic  of  the 
Congo.  Cote  d'lvoire.  Djibouti. 
Equatorial  Guinea.  Eritrea,  Ethiopia. 
Gabon.  The  Gambia.  Ghana,  Guinea. 
Guinea-Bissau.  Kenya,  Lesotho.  Liberia. 
Madagascar.  Malawi.  Mali,  Mauritania, 
Mauritius,  Mozambique,  Namibia. 
Niger.  Nigeria.  Republic  of  the  Congo. 
Rwanda.  Sao  Tome  and  Principe. 
Senegal.  Seychelles,  Sierra  Leone, 
Somalia,  South  Africa.  Sudan. 
Swaziland.  Tanzania.  Togo,  Uganda, 
Zambia,  and  Zimbabwe. 

The  USTR  requested  that  the 
Commission  provide  its  first  report  by 
December  10.  2000.  and  annually  for  a 
period  of  4  years  thereafter.  The  second 
report  in  the  series  was  delivered  to 
USTR  on  December  10,  200l  and  the 
third  report  was  delivered  on  December 
10.  2002.  The  Commission  expects  to 
deliver  the  fourth  report  by  December 
10. 2003. 

Written  Submissions 

The  Commission  does  not  plan  to  " 
hold  a  public  hearing  in  connection     - 
with  this  fourth  report.  However, 
interested  persons  are  invited  to  submit 
written  statements  concerning  matters   ■ 
to  be  addressed  in  the  report. 
Commercial  or  financial  information 
that  a  person  desires  the  Commission  to  - 
treat  as  confidential  must  be  submitted 
in  accordance  with  §  201.6  of  the 
Commission's  rules  of  practice  and 
procedure  (19  CFR  201.6).  The 
Commission  may  include  such 
confidential  business  information  in  the 
report  it  sends  to  USTR.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
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by  facsimile  or  electronic  means,  except 
to  the  extent  permitted  by  §  201.8  of  the 
Conunission's  rules,  as  amended,  67  FR 
68036  (Nov.  8,  2002).  All  written 
submissions  must  conform  with  the 
provisions  of  §  201.8  of  the 
Commission's  rules  of  practice  and 
procedure  {19  CFR  201.8).  All  written 
statements,  except  for  confidential 
business  information  will  be  made 
available  for  inspection  by  interested 
persons  in  the  Office  of  the  Secretary  to 
the  Commission.  To  be  assured  of 
consideration,  written  statements 
relating  to  the  Commission's  report 
should  be  submitted  at  the  earliest 
possible  date  and  should  be  received 
not  later  than  July  28,  2003.  All 
submissions  should  be  addressed  to  the 
Secretary,  United  States  International 
Trade  Commission,  500  E  Street,  SW.. 
Washington  DC  20436. 

Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000. 

Issued:  |une  11.  200.1. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secmtnry. 
|FR  Do«:  03-151.58  Filed  6-13-0.3;  8:45  am) 

BILLING  CODE  702O-02-l> 


DEPARTMENT  OF  JUSTICE 
Parole  Commission 
Sunshine  Act  Meeting 

Pursuant  to  the  Government  in  the 
Sunshine  Act  {Public  Law  94-409)  (5 
use.  Section  552bl 
AGENCY:  Department  of  justice,  United 
States  Parole  Commission. 
TIME  AND  DATE:  9:30  a.m.,  Wednesday, 
)unel8,  2003. 

PLACE:  5550  Friendship  Blvd.,  Fourth 
Floor,  Chevy  Chase,  MD  20815. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

The  following  matters  have  been 
placecf  on  the  agenda  for  the  open 
Parole  Commission  meeting: 

1.  Approval  of  Minutes  of  Previous 
Commission  Meeting. 

2.  Reports  from  the  Chairman. 
Commissioners,  Legal,  Chief  of  Staff, 
Case  Operations,  and  Administrative 
Sections. 

3.  Consideration  of  amended  interim 
rules  for  District  of  Columbia  offenders 
on  Supervised  Release. 

4.  Consideration  of  final  rules 
regarding  the  elimination  of  certain 
voting  and  notice  procedures  for  Federal 


offenders,  and  the  revision  of  a  rule  on 
determining  the  type  of  revocation 
hearing  for  a  Federal  parolee. 

5.  Discussion  on  proposal  to  amend 
28  CFR  2.1 2{a)  to  permit  earlier  initial 
hearings  in  cases  of  parole  ineligibility 
greater  than  10  years. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  W.  Hutchison,  Chief  of  Staff, 
United  States  Parole  Commission,  (301) 
492-5990. 

Dated:  June  11,  2003. 
Rockne  Chiclcinell, 

General  Counsel.  U.S.  Parole  Commission. 
[FR  Doc.  03-15213  Filed  6-12-03;  10:01  am] 
BILUNG  CODE  4410-31-M 


DEPARTMENT  OF  LABOR 

[SGA  0^14] 

Office  of  Disability  Employment  Policy; 
Center  for  Faith-Based  and  Community 
Initiatives;  Intermediary  Grants  for 
Mentoring  Youth  With  Disabilities 

agency:  Office  of  Disability 

Employment  Policy,  Department  of 

Labor. 

ACTION:  Notice  of  availability  of  funds: 

solicitation  for  grant  applications  (SGA). 

This  notice  contains  all  of  the 
necessary  information  and  forms  needed 
to  apply  for  grant  funding.  (SGA  03-14). 
SUMMARY:  The  U.S.  Department  of  Labor 
(DOL),  Office  of  Disability  Employment 
Policy  (ODEP),  in  collaboration  with 
DOL's  Center  for  Faith-Based  and 
Community  Initiatives  (CFBCI  or 
Center),  announces  the  availability  of 
approximately  $450,000  to  award  three 
competitive  grants  funded  up  ta 
$150,000  to  eligible  intermediary 
organizations  that  have  demonstrated  an 
ability  to  assist  faith-based  and 
community  organizations,  particularly 
smaller  organizations,  in  promoting 
positive  employment  and  transition 
outcomes  for  youth  with  disabilities 
through  mentoring  activities.  The 
activities  conducted  must  be  consistent 
with  effective  practices  and  may  include 
but  are  not  limited  to  adult  and  peer 
mentoring,  e-mentoring,  tutoring,  job- 
shadowing,  service  learning,  leadership 
development,  and  youth  development. 

In  achieving  the  grant  purposes,  the 
intermediary  is  expected  to  sub-award  a 
substantial  portion  of  its  award  to 
eligible  local  faith-based  and 
community  organizations.  Grant  funds 
may  be  used  for  activities  that  establish, 
implement,  or  support  a  mentoring 
program  for  youth  with  disabilities 
between  the  ages  of  16  and  24,  which 
may  include: 


1.  Hiring  of  mentoring  coordinators 
and  support  staff; 

2.  Recruitment,  screening,  and 
training  of  mentors; 

3.  Recruitment  and  assessment  of 
mentees; 

4.  Reimbursement  to  schools,  if 
appropriate,  for  the  use  of  school 
materials  or  supplies  to  be  used  in 
carrying  out  the  mentoring  program; 

5.  Purchase  of  materials  or  supplies  to 
be  used  in  carrying  out  the  mentoring 
program; 

6.  Dissemination  of  outreach 
materials;  and 

7.  Evaluation  of  the  mentoring 
program  using  scientifically-based 
methods. 

These  grants  are  for  a  one-year  period 
at  full  funding  and  may  be  renewed  for 
a  period  of  up  to  four  additional  years 
depending  upon  the  availability  of 
funds  and  the  efficacy  of  the  project 
activities.  See  also  Parts  IV,  IX. 

The  results  of  this  initiative  will 
support  ODEP's  strategic  goals  of:  (1) 
Promoting  policies  to  increase  demand 
for  employees  with  disabilities;  and  (2) 
promoting  policies  to  increase  the 
capabilities  of  the  workforce 
development  system  to  provide 
meaningful  and  effective  services  to 
youth  with  disabilities. 
DATES:  Applications  will  be  accepted 
commencing  on  June  16,  2003.  The 
closing  date  for  receipt  of  applications 
under  this  announcement  is  July  28, 
2003.  Applications  must  be  received  by 
4:45  p.m.  (ET)  at  the  address  below.  No 
exceptions  to  the  mailing  and  hand- 
delivery  conditions  set  forth  in  this 
notice  will  be  granted.  Applications  that 
do  not  meet  the  conditions  set  forth  in 
this  notice  will  be  considered  non- 
responsive. 

ADDRESSES:  Applications  shall  be 
mailed  to:  U.S.  Department  of  Labor, 
Procurement  Services  Center,  Attention: 
Cassandra  Willis,  Reference  SGA  03-14, 
Room  N-5416.  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Telefascimile  (FAX)  applications  will 
not  be  accepted.  Applicants  are  advised 
that  mail  delivery  in  the  Washington 
area  may  be  delayed  due  to  mail 
decontamination  procedures. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cassandra  Willis.  U.S.  Department  of 
Labor.  Procurement  Services  Center, 
telephone  (202)  693-4570  (this  is  not  a 
toll-free  number),  prior  to  the  closing 
deadline.  Persons  who  are  deaf  or  hard 
of  heiu'ing  may  contact  DOL  via  the 
Federal  Relay  Service.  (800)  877-8339.  . 
This  announcement  will  also  be 
published  on  the  Internet  on  ODEP's 
online  Home  Page  at:  http:// 
www2.dol.gov/odep.  Award 


•  notifications  will  also  be  published  on 
the  ODEP  Homepage. 

SUPPLEMENTARY  INFORMATION: 

Part  I.  Delivery  of  Applications 

1.  Late  Applications.  Any  application 
received  after  the  exact  date  and  time 
specified  for  receipt  at  the  office 
designated  in  this  notice  will  be 
considered  non-responsive,  unless  it  is 
received  before  awards  are  made  and  it: 
(a)  Is  determined  that  its  late  receipt  was 
caused  by  DOL  error;  (b)  was  sent  by 
U.S.  Postal  Service  registered  or 
certified  mail  not  later  than  the  fifth 
calendar  day  before  the  date  specified 
for  receipt  of  applications  (e.g.,  an 
application  submitted  in  response  to  a 
solicitation  requiring  receipt  of 
applications  by  the  20th  of  the  month 
must  have  been  post  marked  by  the  15th 
of  that  month);  or  (c)  was  sent  by  the 
U.S.  Postal  Service  Express  Mail  Next 
Day  Service  to  addressee  not  later  than 
5  p.m.  at  the  place  of  mailing  two 
working  days  prior  to  the  date  specified 
for  receipt  of  applications.  The  term 
"working  days"  excludes  weekends  and 
Federal  holidays.  "Post  marked"  means 
a  printed,  stamped  or  otherwise  placed 
impression  (exclusive  of  a  postage  meter 
machine  impression)  that  is  readily 
identifiable,  without  further  action,  as 
having  been  supplied  or  affixed  on  the 
date  of  mailing  by  an  employee  of  the 
U.S.  Postal  Service. 

2.  Withdrawal  of  Applications. 
Applications  may  be  withdrawn  by 
written  notice  or  telegram  (including 
mail  gram)  received  at  any  time  before 
an  award  is  made.  Applications  may  be^ 
withdrawn  in  person  by  the  applicant  or 
by  an  authorized  representative  thereof, 
if  the  representative's  identity  is  made 
known  and  the  representative  signs  a 
receipt  of  the  proposal. 

3.  Hand-Delivered  Proposals.  It  is 
preferred  that  applications  be  mailed  at 
least  five  days  prior  to  the  closing  date. 
To  be  considered  for  funding,  hand- 
delivered  applications  must  be  received 
by  4:45  p.m.,  ET,  at  the  specified 
address.  Failure  to  adhere  to  the  above 
instructions  will  be  basis  for  a 
determination  of  non-responsiveness. 
Overnight  express  mail  from  carriers 
other  than  the  U.S.  Postal  Service  will 
be  considered  hand-delivered 
applications  and  must  be  received  by 
the  above  specified  date  and  time. 

Part  II.  Authority 

Omnibus  Appropriations  Resolution, 
2003,  Pub.  L.  1087;  Consolidated 
Appropriations  Act,  2001,  Pub.  L.  106- 
554,  29  U.S.C.  557b. 


Part  m.  Background 

ODEP's  mission  is  to  provide 
leadership  to  increase  employment 
opportunities  for  adults  and  youth  with 
disabilities  through  expanded  access  to 
training,  education,  employment 
supports,  assistive  technology, 
integrated  employment,  entrepreneurial 
development,  and  small  business 
opportunities.  Through  partnerships 
with  both  public  and  private  sector 
employers  and  with  regional  and  local 
agencies,  ODEP  also  fosters  the  creation 
of  employment  opportunities  by 
increasing  awareness  of  the  benefits  of 
employing  people  with  disabilities  and 
disseminating  information  on  effective 
employment  strategies. 

The  CFBCI  seeks  to  create  effective 
partnerships  between  faith-based  and 
community-based  organizations  and 
DOL  at  the  Federal,  state,  and  local 
levels.  The  purpose  of  tlffese 
partnerships  is  to  bring  faith-based  and 
community  organizations,  which  are 
often  in  closest  touch  with  the  people 
and  problems  that  are  the  focus  of 
Federal  social  policy  efforts,  into  DOL's 
employment  and  training  programs. 

The  CFBCI  coordinates  a 
comprehensive  departmental  effort  to 
incorporate  faith-based  and  other 
community-based  organizations  into 
DOL  programs  and  initiatives.  CFBCI 
supports  the  creation  of  initiatives  and 
programs  within  DOL  that  utilize  the 
strengths  of  faith-based  and  community 
organizations  to  better  address  the  needs 
of  underprivileged  populations.  The 
Center  directs  national  outreach  efforts 
■to  educate  faith-based  and  other 
community  organizations  about  the 
opportunities  for  partnership  with  local 
One-Stop  Career  Centers,  State  and 
Local  Workforce  Investment  Boards, 
State  Workforce  Agencies,  and  the  U.S. 
Department  of  Labor.  CFBCI  also  works 
in  conjunction  with  DOL  agencies  to 
remove  barriers  to  the  participation  of 
faith-based  and  community 
organizations  in  Federal  programs, 
including,  but  not  limited  to,  the  reform 
of  regulations,  procurement  and  other 
internal  policies  and  practices,  and 
outreach  activities.     ■ 

This  SGA  reflects  a  collaborative 
effort  between  ODEP  and  CFBCI  bom 
out  of  their  commitment  to  promoting 
positive  employment  and  transition 
outcomes  for  youth  with  disabilities 
through  mentoring.  There  is  solid 
evidence  that  effective  mentoring 
programs  can  change  the  direction  of 
the  life  of  a  youth  with  a  disability, 
improve  academic  performance,  and 
help  the  youth  develop  skills, 
knowledge,  and  motivation  to 
successfully  transition  from  high  school 


to  adult  life.  (Moccia,  Schumaker, 
Hazel,  Vernon,  &  Deshler,  1989;  Rhodes, 
Grossman,  &  Resch,  2000).  Accordingly, 
this  grant  program  supports  the 
objectives  of  both  President  Bush's  New 
Freedom  Initiative  and  the  Leave  No 
Child  Behind  Act  of  2001.  Pub.  L.107- 
110. 

Mentoring  is  defined  generally  as  a 
sustained,  close,  developmental 
relationship  between  an  older,  more 
experienced  individual  and  a  younger 
person  with  the  goal  of  building 
character  and  promoting  positive, 
healthy  youth  development.  In 
mentoring  arrangements,  adults  or 
experienced  peers  serve  as  advisors  and 
role  models,  working  with  youth  one-on 
one  or  in  groups.  Electronic  mentoring, 
also  called  e-mentoring,  uses  a 
combination  of  e-mail  and  face-to-face 
meetings  to  facilitate  mentoring 
relationships  between  young  people  and 
adults.  Mentoring  relationships  provide 
valuable  support  to  youth,  not  only  in 
offering  academic  and  career  guidance, 
but  also  in  building  leadership  and 
interpersonal  skills  and  problem-solving 
skills.  Mentoring  can  also  connect  youth 
with  important  employer  contacts, 
thereby  opening  doors  for  networking 
and  future  employment. 

The  purpose  of  this  grant  program  is 
to  help  build  the  capacity  and 
knowledge  of  faith-based  and 
community  organizations  to  better  meet 
the  needs  of  young  people  with 
disabilities  through  mentoring.  This  will 
be  accomplished  through  the  funding  of 
intermediary  organizations  that  .have 
demonstrated  expertise  in  working  with 
and  providing  technical  assistance  to 
local  faith-based  and  community 
organizations  in  a  variety  of  areas 
including,  but  not  limited  to:  effectively 
operating  and  managing  their  programs; 
accessing  governmental  and  private 
funding  sources;  developing  and 
training  staff;  expanding  the  types  and 
reach  of  services  in  their  communities; 
and  replicating  promising  and  effective 
practices.  The  funded  intermediary  will 
also  issue  sub-awards  to  local  faith- 
based  and  community  organizations  for 
start-up,  operations,  or  expansion  of 
mentoring  programs  for  youth  with 
disabilities  as  detailed  previously  in  the 
Summary  Section  of  this  SGA. 

This  SGA  is  for  the  Intermediary 
Grants  for  Mentoring  Youth  with 
Disabilities  Initiative.  This  grant 
program  is  consistent  with  the 
objectives  of  the  President's  New 
Freedom  Initiative. 

Part  rv.  Funding  Availability  and 
Period  of  Performance 

ODEP  anticipates  awarding  three 
competitive  grants  funded  up  to 
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$150,000  each  year  to  eligible 
intermediary  organizations  that  have 
demonstrated  an  ability  to  assist  faith- 
based  and  community  organizations, 
particularly  smaller  organizations,  in 
promoting  positive  employment  and 
transition  outcomes  for  youth  with 
disabilities  through  mentoring  activities. 
The  period  of  performance  will  be  one 
year  from  the  date  of  execution  of  the 
grant  documents  by  DOL.  ODER  may 
elect  to  extend  these  grants  on  a  yearly 
basis  for  up  to  four  additional  years 
based  on  the  availability  of  government 
funds  and  acceptable  performance. 

Part  V.  Eligible  Applicants  and 
Required  Partnerships 

Eligible  Applicants:  Under  this 
competition,  eligible  "intermediaries" 
are  defined  as  non-profit,  community, 
and/or  faith-based  organizations  with 
existing  connections  within  the 
community,  and  a  demonstrated  ability 
to  connect  smaller  faith  and 
community-based  organizations  and  the 
people  they  serve  to  youth  services 
funded  under  the  Workforce  Investment 
Act  of  1998  (Public  Law  105-220,  29 
U.S.C.  2801  et  seq.)  (WIA)  and  to  other 
youth  services  available  in  their  local 
communities.  These  intermediary 
organizations  must  possess  strong 
financial  and  grant  management  skills, 
and  the  ability  to  mentor  smaller 
organizations  to  increase  their  capacity 
to  fully  participate  in  the  youth  service 
delivery  provider  network. 

Partnerships:  Applicants  must 
establish  strong  linkages  with  the  Local 
Workforce  Investment  Board  (WIB)  in 
the  area  to  be  served  by  the  activities  of 
the  grant.  The  Local  WIB  can  assist  the 
intermediary  in  connecting  to  the  One- 
Stop  system  and  other  community- 
based  youth  service  providers  receiving 
WIA  funding.  It  is  ODEP's  belief  that  the 
intermediary  and  its  sub-awardees  can 
complement,  augment,  and  supplement 
the  services  currently  provided  through 
WIA,  and  leverage  WIA  funded 
resources  to  assist  them  in  carrying  out 
some  of  their  grant  activities,  e.g., 
recruitment  of  youth  with  disabilities. 

Grant  recipients  will  broker 
partnerships  with  employers,  the 
workforce  development  system,  school 
systems,  disability  service  providers, 
non-profit  organizations,  and  other 
faith-based  and  community 
organizations  to  provide  mentoring 
experiences  for  youth  with  disabilities. 
Among  other  partners,  grantees  will  be 
required  to  collaborate  with  employer 
organizations  such  as  the  Chamber  of 
Commerce  and  the  state  Business 
Leadership  Network  where  one  exists. 
In  addition,  .grantees  will  be  required  to 
utilize  broad  strategies  for  recruiting 


adult  and  peer  mentors,  including 
outreach  to  other  faith-based  and 
community  organizations,  employer 
organizations  and  employers,  and 
organizations  representing  youth  with 
disabilities  such  as  centers  for 
independent  living,  the  state's  Youth 
Leadership  Forum,  and  state  members 
of  the  National  Youth  Leadership 
Network.  In  addition,  applicants  are  to 
work  in  partnership  with  other 
disability-related  public  and  private 
organizations.  Partners  may  include: 

•  State/local  public  agencies  such  as 
Special  Education; 

•  Vocational  Rehabilitation; 

•  State  Councils  for  Independent 
Living; 

•  Local  Centers  for  Independent 
Living  (CILs); 

•  State  mental  health  agencies,. state 
mental  retardation  and  Developmental 
Disability  Councils; 

•  Temporary  Assistance  for  Needy 
Families  (TANF)  agencies;  and 

•  Private,  non-profit  organizations 
such  as  disability  advocacy  and 
provider  orgemizations,  as  well  as 
federally  funded  disability  grant 
entities,  including  faith-based  entities. 

Eligible  Sub-Awardees  and  Allowable 
Activities 

For  purposes  of  this  announcement, 
the  intermediary  may  issue  sub-awards 
to  community  or  faith-based 
organizations  that: 

1 .  Have  social  services  as  a  major  part 
of  their  mission: 

2.  Are  headquartered  in  the  local 
community  to  which  they  provide  these 
services; 

3.  Have  a  total  annual  operating 
budget  of  $300,000  or  less,  or 

4.  Have  6  or  fewer  full-time 
equivalent  employees. 

Except  as  specifically  provided,  DOL/ 
ODEP's  acceptance  of  a  proposal  and  an 
award  of  Federal  funds  to  sponsor  any 
programs(s]  does  not  provide  a  waiver 
of  any  grant  requirement  and/or 
procedures.  For  example,  the  OMB 
circulars  require  that  an  entity's 
procurement  procedures  must  require 
that  all  procurement  transactions  be 
conducted,  as  practical,  to  provide  open 
and  free  competition.  These  circulars 
are  applicable  to  awards  made  by  the 
intermediary  to  sub-awardees  under  the 
terms  of  this  grant  solicitation.  If  a 
proposal  identifies  a  specific  entity  to 
provide  the  services,  the  DOL/ODEP's 
award  does  not  provide  the  justification 
or  basis  to  sole-source  the  procurement, 
i.e.,  avoid  competition. 

The  "$300,000  or  less  "  budget 
includes  only  that  portion  of  an 
organization's  budget  allocated  to 
providing  social  services.  It  does  not 


include  other  portions  of  the  budget 
such  as  salaries  and  expenses.  For 
purposes  of  this  announcement  local 
affiliates  of  national  social  service 
organizations  are  not  eligible  for  a  sub- 
grant  award. 

Legal  Rules  That  Apply  to  Faith-Based 
Organizations  That  Receive 
Government  Funds 

The  government  is  prohibited  from 
directly  funding  religious  activity.' 
These  grants  may  not  be  used  for 
religious  instruction,  worship,  prayer, 
proselytizing  or  other  inherently 
religious  practices.  Neutral,  secular 
criteria  that  neither  favor  nor  disfavor 
religion  must  be  employed  in  the 
selection  of  grant  and  sub-grant 
recipients. 

Nonetheless,  participation  by  faith- 
based  organizations  in  this  grant 
program  is  highly  encouraged. 
Consistent  with  the  Free  Exercise  Clause 
and  the  Free  Speech  Clause  of  the 
Constitution,  faith-based  organizations 
are  eligible  to  compete  for  Federal 
financial  assistance  used  to  support 
social  service  programs  and  to 
participate  fully  in  the  social  service 
programs  supported  with  Federal 
financial  assistance  without  impairing 
their  independence,  autonomy, 
expression,  or  religious  character.  See 
Equal  Protection  of  the  Laws  for  Faith-  • 
based  and  Community  Organizations, 
Exec.  Order  No.  13279  (December  12, 
2002). 

Part  VI.  Fomiat  Requirements  for  Grant 
Application 

General  Requirements:  Applicants 
must  submit  one  (1)  paper  copy  with  an 
original  signature  and  two  (2)  additional 
paper  copies  of  the  signed  proposal.  To 
aid  with  the  review  of  applications, 
DOL  also  encourages  Applicants  to 
submit  an  electronic  copy  of  their 
proposal  on  a  disc  or  CD  using 
Microsoft  Word.  Applicants  who  do  not 
provide  an  electronic  copy  will  not  be 
penalized.  The  Application  Narrative 
must  be  double-spaced  with  standard 
margins  on  8  v..  x  11  papers,  and  be 
presented  on  single-sided,  numbered 
pages  with  the  exception  of  format 
requirements  for  the  Executive 


'  Till'  term  "direcl"  fundiiiK  is  used  to  descrited 
funds  lliHl  are  pruvide<l  "directly"  by  a 
go\  RrnmtMital  entity  or  an  intermediate  nrganiz<ition 
with  the  .siuiie  duties  as  a  governmental  entity,  as 
opposed  to  funds  that  an  organization  receives  as 
the  result  of  the  geiuiine  and  indcpendont  [irivate 
choice  of  a  Ijeneficiary.  In  other  contexts,  the  term 
"direct"  funding  may  l>e  used  to  refer  to  those  funds 
that  an  organization  receives  diriH:tly  fi>oni  the 
Federal  government  (also  known  as  "dis<.retionar>" 
funding),  as  opposed  to  funding  that  it  receives 
from  a  .Slate  or  local  government  (also  known  as 
"indire<:t"  or  "block  grant"  fimding).  In  this  SGA. 
the  term  "direct"  has  the  former  meaning. 


Sununary.  The  Executive  Simunary 
must  be  limited  to  no  more  than  two 
single-spaced,  single-sided  pages  on  8V2 
X  11  papers  with  standard  margins 
throughout.  A  font  size  of  at  least  twelve 
(12)  pitch  is  required  throughout. 
Applications  that  fail  to  naeet  these 
requirements  will  be  considered  non- 
responsive. 

The  three  required  sections  of  the 
application  are: 

Section  I — Project  Financial  Plan 
Section  II — Executive  Summary — 

Project  Synopsis 
Section  III — Project  Narrative  (including 
Attachments,  not  to  exceed  15  pages) 
Mandatory  requirements  for  each 
section  are  provided  below. 
Applications  that  fail  to  meet  the  stated 
mandatory  requirements  of  each  section 
will  be  considered  non-responsive. 

Mandatory  Application  Requirements 

•  Section  I.  Project  Financial  Plan 
(Budget)  (The  Project  Financial  Plan 
will  not  count  against  the  application 
page  limits.)  Section  I  of  the  application 
must  include  the  following  three 
required  parts: 

(1)  Completed  "SF  424— Application 
for  Federal  Assistance"  (See  Appendix 
A  of  this  SGA  for  required  form) 

(2)  Completed  "SF-424A— Budget 
Information  Form"  by  line  item  for  all 
costs  required  to  implement  the  project 
design  effectively.  (See  Appendix  B  of 
this  SGA  for  required  forms.) 

(3)  Budget  Narrative  and  Justification 
that  provides  sufficient  information  to 
support  the  reasonableness  of  the  costs 
included  in  the  budget  in  relation  to  the 
service  strategy  and  planned  outcomes. 

The  application  must  include  one  SF- 
424  with  the  original  signatures  of  the 
legal  entity  applying  for  grant  funding 
and  2  additional  copies.  Applicants 
shall  indicate  on  the  SF-St24  the 
organization's  IRS  Status,  if  applicable. 
Under  the  Lobbying  Disclosure  Act  of 
1995,  Section  18  (29  U.S.C.  1611),  an 
organization  described  in  Section 
501(c)(4)  of  the  Internal  Revenue  Code 
of  1986  that  engages  in  lobbying 
activities  will  not  be  eligible  for  the 
receipt  of  Federal  funds  constituting  an 
award,  grant,  or  loan.  {See  2  U.S.C. 
1611: 26  U.S.C.  501(c)(4).)  For  item  10 
of  the  SF-424,  the  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  number  for 
the  program  is  17.720. 

The  Budget  Narrative  and  Justification 
must  describe  all  costs  associated  with 
implementing  the  project  that  are  to  be 
covered  with  grant  funds.  Grantees  must 
support  the  travel  and  associated  costs 
with  sending  at  least  one  representative 
to  the  annual  ODEP  Policy  Conference 
for  Grantees,  to  be  held  in  Washington, 


DC,  at  a  time  and  place  to  be 
determined.  Grantees  must  comply  with 
the  "Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments,"  (also  known  as  the 
"Common  Rule")  codified  at  29  CFR 
part  97,  and  must  comply  with  the 
applicable  OMB  cost  principles 
circulars,  as  identified  in  29  CFR  95.27 
and  29  CFR  97.22(b). 

In  addition,  the  budget  must  include 
on  a  separate  page  a  detailed  cost 
analysis  of  each  line  item.  Justification 
for  administrative  costs  must  be 
provided.  Approval  of  a  budget  by  DOL 
is  not  the  same  as  the  approval  of  actual 
costs.  The  individual  signing  the  SF  424 
on  behalf  of  the  applicant  must 
represent  and  be  able  to  legally  bind  the 
responsible  financial  and  administrative 
entity  for  a  grant  should  that  application 
result  in  an  award.  The  applicant  must 
also  include  the  Assurances  and 
Certifications  Signature  Page  (Appendix 
C). 

•  Section  II.  Executive  Summary — 
Project  Synopsis  (The  Executive 
Summary  is  limited  to  no  more  than  two 
single-spaced,  single-sided  pages  on  8V2 
x  11  papers  with  standard  margins 
throughout).  Each  application  shall 
include  a  project  synopsis  that  identifies 
the  following: 

(1)  The  name  of  the  applicant; 

(2)  The  type  of  organization  the 
applicant  represents,  the  additional 
consortium  partners  and  the  type  of 
organization  they  represent; 

(3)  The  amount  of  funds  requested; 

(4)  The  planned  period  of 
performance; 

(5)  An  overview  of  the  applicant's 
plan  for  building  the  capacity  and 
knowledge  of  faith-based  and 
community  organizations  to  better  meet 
the  needs  of  young  people  with 
disabilities  through  mentoring;  and 

(6)  An  overview  of  the  applicant's 
plan  for  sustaining  greint  activities  being 
conducted  by  sub-awardees  once 
Federal  funding  ceases. 

•  Section  III.  Project  Narrative  (The 
Project  Narrative  plus  attachments  are 
limited  to  no  more  than  fifteen  (15) 
single-sided,  numbered  8V2  x  11  inch 
pages,  double-spaced  with  standard 
one-inch  margins  (top,  bottom,  and 
sides)).  All  text  in  the  application 
narrative,  including  titles,  headings, 
footnotes,  quotations,  and  captions,  as 
well  as  all  text  in  charts,  tables,  figures, 
and  graphs  must  be  double-spaced  (no 
more  than  three  lines  per  vertical  inch); 
and,  if  using  a  proportional  computer 
font,  use  no  smaller  than  a  12-point 
font,  and  an  average  character  density 
no  greater  than  18  characters  per  inch  (if 


using  a  non-proportional  font  or  a 
typewriter,  do  not  use  more  than  12 
characters  per  inch).  Applications  that 
fail  to  meet  these  requirements  will  be 
considered  non-responsive. 

Note:  The  Financial  Plan,  the  Executive 
Summary,  and  the  Appendices  are  not 
included  in  the  fifteen  (15)-page  limitl.  The 
substantive  requirements  for  the  project 
narrative  are  described  tielow  under  Part 
VIF— Statement  of  Work. 

Part  VII.  Government  Requirements/     - 
Statement  of  Work  (Proiect  Narrative) 

The  Project  Narrative,  or  Section  III  of 
the  grant  application  represents  the 
applicant's  plans  to  address  the 
previously  documented  unmet  need  to 
provide  mentoring  services  to  young 
people  with  disabilities  in  the 
community.  ODEP  expects  that  the 
intermediary  and  its  sub-awardees  will 
complement,  augment,  supplement,  and 
leverage  services  currently  provided 
through  the  WIA-assisted  youth  service 
delivery  system  in  carrying  out  grant 
activities. 

The  intermediary  will  assist  the  sub- 
awardees,  as  appropriate,  in 
administrative  tasks  so  that  sub- 
awardees  can  focus  primarily  on 
providing  mentoring  services  to  their 
service  population(s).  ODEP  expects 
that  the  intermediary's  staff  will  provide 
mentoring  and  technical  assistance  to 
build  the  smaller  organizations'  capacity 
to  be  permanent  contributors  to  the 
youth  service  provider  network  and  to 
compete  successfully  for  future  Federal, 
state  and  local  grants. 

The  Project  Narrative/Statement  of 
Work  must  include  and  will  be  weighed 
as  follows: 

1.  The  applicant's  Performance 
History  with  Grants  Management  and 
Service  to  People  with  Disabilities  (20 
points); 

2.  A  description  of  the  proposed  plan 
and  activities  of  the  intermediary  and  its 
sub-awardees  (45  points);  and 

3.  An  enumeration  of  evaluation 
criteria,  measure(s),  outcomes  and 
reporting  and  tracking  mechanisms  for 
both  intermediary  and  sub-awardees  (35 
points). 

Letters  o/Comm/fmen/:  Applicants 
can  include  letters  of  support  if  they 
provide  specific  commitments.  Such 
letters  can  increase  an  applicant's  score 
under  criterion  2  by  showing  that  the 
commitments  in  the  text  of  the  proposal 
are  serious.  Form  letters  will  not  be 
considered. 

1 .  Performance  History  With  Grants 
Management  and  Service  to  People  With 
Disabilities  (20  points) 

The  applicant  must  provide  a 
statement  of  its  performance  history 
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with  the  management  of  resources 
under  governmental  grants-in-aid 
programs.  DOL  will  evaluate 
applications  based  on  the  scope, 
strength,  and  "record  of  achievement" 
which  will  be  demonstrated  by 
responses  to  the  following  requirements: 

(1)  Relevant  history  of  the  applicant 
in  managing  resources  through  grant 
awards  from  Federal  Departments 
(particularly  those  from  the 
Departments  of  Labor,  Education. 
Housing  and  Urban  Development,  and 
Health  and  Human  Services),  state 
governments,  or  units  of  local 
governments; 

(2)  Recent  involvement  of  the 
intermediary  as  a  partner  or  provider  in 
the  One-Stop  delivery  system  for 
employment  and  training  services. 
Describe  any  current  working 
relationship  with  the  local  Workforce 
Investment  Board(s)  or  steps  taken  to 
develop  this  relationship  for  the  current 
grant  application 

(3)  Demonstrated  history  of 
networking  with,  educating,  training, 
and  mobilizing  faith-based  and 
community  organizations  and  their 
members.  (Note:  Include  past 
experience  in  developing  other 
organizations'  capacity  for  social  service 
delivery,  managing  grants,  conducting 
information  campaigns,  and  providing 
technical  assistance):  and 

(4)  Demonstrated  experience  in 
networking  with  and  providing  services 
to  people  with  di.sabilities. 

In  evaluating  the  quality  of  the 
applicant's  performance  history  and 
management  of  resources,  ODER  may 
consider  the  applicant's  experience, 
knowledge  and  staff  skills  relevant  to 
addressing  the  goals  of  this  SGA  in  the 
context  of  ODEP's  priorities. 

2.  Description  of  the  Proposed  Plan  and 
Activities  of  the  Intermediary  and  Its 
Sub-Awardees  (45  points) 

This  section  of  the  narrative  should 
provide  the  applicant's  detailed  strategy 
for  increasing  the  capacity  and 
capability  of  faith-based  and  community 
organizations  to  provide  effective 
mentoring  services  to  young  people 
with  disabilities.  The  work  plan  must 
clearly  illustrate  how  the  project  will  be 
completed,  and  identify  what  services 
will  be  delivered.  The  narrative  should 
explain  the  scope  of  the  proposed 
project,  and  detail  how  the  project  will 
be  carried  out.  The  sections  that  should 
be  included  in  the  narrative  for  this 
section  include: 

•  A  Timeline 

•  A  Description  of  the  Mentoring 
Activities  to  be  Conducted  and  the 
Respective  Roles  and  Responsibilities  of 


Community  and  Faith-Based 
Organizations  and  the  Grantee. 

•  A  Description  of  the  Approach  That 
Will  Be  Used  for  Seeking  Applications 
From  and  Making  Sub-awards  to 
Community  and  Faith-Based 
Organizations. 

•  A  Strategy  for  Coordinating  Grant 
Activities  with  WIA-Assisted  Youth 
Activities,  the  One-Stop  Center(s),  and 
Other  Federal  Disability-Related  Grant 
Activities. 

•  A  Strategy  for  Conducting  Outreach 
to  Employers  and  to  the  Disability 
Community. 

•  A  Strategy  for  Leveraging  Available 
Funding  Sources  to  Support  Grant 
Activities  and  Plan  for  Ensuring 
Sustainability  Once  Federal  Funding 
Ceases. 

•  A  Plan  for  Working  with  Sub- 
awardees  to  Develop  Outcome  Measures 
and  to  Evaluate  the  Activities  Supported 
by  the  Sub-awards  Made  with  Federal 
Funds  Under  This  Announcement. 

The  Timeline 

The  applicant  must  provide  a  timeline 
for  all  discrete  projects  and  activities  to 
be  undertaken. 

A  Description  of  the  Mentoring 
Activities  To  Be  Conducted  and  the 
Respective  Roles  and  Responsibilities  of 
Community  and  Faith-Based 
Organizations  and  the  Grantee 

This  section  of  the  narrative  should 
provide  the  following  information: 

(1)  A  description  of  how  the  applicant 
will  work  with  community  and  faith- 
based  partner  organizations  in  carrying 
out  grant-related  mentoring  activities, 
including  those  activities  that  will  be 
solicited  through  sub-awards.  The 
specific  functions/roles  and 
responsibilities  of  these  partner 
9rganizations  within  the  grant  design 
should  be  included  as  well  as  an 
explanation  of  the  types  of 
administrative  and  management 
functions  which  will  be  performed  by 
the  grantee. 

(2)  The  young  people  expected  to  be 
served  by  the  mentoring  program,  how 
they  will  be  recruited,  and  the  benefits 
or  results  expected: 

(3)  The  method  that  will  be  used  to 
recruit,  screen,  and  train  prospective 
mentors  and  to  match  mentors  with 
mentees: 

(4)  An  explanation  of  how  technology 
will  be  used  in  carrying  out  grant 
activities;  and 

(5)  A  listing  of  key  positions  required 
to  carry  out  the  project  as  proposed,  the 
key  individuals  proposed  to  fill  the 
positions,  and  a  detailed  description  of 
the  kind  of  work  these  individuals  will 
perform  vyithin  the  project.  The 


application  should  provide  evidence  of 
the  staffs'  skill,  knowledge,  and 
experience  in  carrying  out  these  types  of 
activities,  and  describe  their  relevant 
training. 

A  Description  of  the  Approach  That 
Will  Be  Used  for  Seeking  Applications 
From  and  Making  Sub-Awards  to 
Community  and  Faith-Based 
Organizations 

In  this  section,  the  applicant  should 
provide  a  description  of  the  outreach 
activities  it  will  engage  in  to  identify 
potential  faith  and  community-based 
organizations  to  act  as  partners  in 
carrying  out  grant  activities  and  the 
methodology  that  will  be  used  for 
making  sub-awards. 

Strategy  for  Coordinating  Grant 
Activities  with  WIA-Assisted  Youth 
Activities,  the  One-Stop  Centerfs).  and 
Other  Federal  Disability-Related  Grant 
Activities 

In  this  section,  the  applicant  should 
explain  how  grant  activities  will  be 
coordinated  with  the  local  One-Stop 
Center  and  other  WIA-assisted  youth 
activities  in  the  target  area(s)  and  with 
other  disability  related  grant  initiatives 
from  DOL,  the  Department  of  Education 
(ED),  the  Department  of  Health  & 
Human  Services  (HHS).  the  Social 
Security  Administration  (SSA),  the 
Department  of  Housing  &  Urban 
Development  (HUD),  and  other  Federal 
partners. 

Strategy  for  Conducting  Outreach  to 
Employers  and  to  the  Disability 
Community    . 

In  this  section,  the  applicant  should 
identify  the  strategy  that  will  be  used  in 
developing  relationships  with  and  the 
support  of  area  employers  and  the 
disability  comnymity,  and  explain  how 
the  views  and  perspectives  of  these 
partners  were  taken  into  account  in 
developing  this  grant  proposal. 

Plan  for  Working  With  Sub-Awardees  To 
Develop  Outcome  Measures  and  To 
Evaluate  the  Activities  Supported  by  the 
Sub-Awards  Made  With  Federal  Funds 
Under  This  Announcement 

In  this  section,  the  applicant  should 
describe  how  it  will  work  with  sub- 
awardees  to  develop  outcome  measures 
and  to  evaluate  grant-related  activities 
conducted  as  a  result  of  sub-awards. 

Strategy  for  Leveraging  Available 
Funding  Sources  To  Support  Grant 
Activities  and  Plan  for  Ensuring 
Sustainability  Once  Federal  Funding 
Ceases 

In  this  section  of  the  narrative,  the 
applicant  should  identify  additional 


Federal,  state,  and/or  local  funds  and 
resources  that  will  be  used  to  support 
the  overall  objectives  of  the  grant,  and 
articulate  a  plcm  for  ensuring  the 
sustainability  of  grant  activities  being 
performed  by  sub-awardees  once 
Federal  funding  ceases.  ODEP  will 
evaluate  the  proposed  plan  and 
activities  against  the  following  criteria: 

(a)  The  extent  to  which  the  outreach 
and  identification  of  organizations 
eligible  for  sub-grant  awards  appears 
appropriate,  reasonable  and  achievable 
within  the  initial  months  of  the  grant 
period; 

(b)  The  extent  to  which  the 
application  process  that  will  be  used  in 
making  sub-awards  is  straightforward, 
fiscally  responsible,  and  not  overly 
burdensome; 

(c)  The  extent  to  which  the  proposed 
plan  is  likely  to  produce  positive 
transition  outcomes  for  young  people 
with  disabilities; 

(d)  The  extent  to  which  partnerships 
with  outside  entities  and  funding  from 
additional  Federal,  state  and/or  local 
resources  will  be  effectively  leveraged 
and  utilized  in  carrying  out  grant 
activities; 

(e)  The  demonstrated  capability  of  the 
applicant  to  effectively  implement  the 
proposed  project; 

(0  The  quality  of  the  plan  for  ensuring 
sustainability  of  grant  activities  being 
performed  by  sub-awardees  once 
Federal  funding  ceases; 

(g)  The  extent  to  which  employers 
and  the  education,  workforce,  and 
disability  communities  have  actively 
participated  or  will  participate  in  the 
design  and  implementation  of  the 
proposed  project; 

(h)  The  qualifications,  including 
relevant  training  and  experiences  of  key 
project  personnel; 

(i)  The  quality  of  the  plan  to  recruit 
mentors  and  mentees; 

(j)  The  quality  of  the  training  that  will 
be  provided  to  mentors;  and 

(k)  The  qual  j^ty  of  the  mechanism  that 
will  be  used  to  match  youth  with 
mentors". 

3.  Review  Process  and  Evaluation 
Criteria,  Measure(s),  Outcomes  and 
Reporting/Tracking  Mechanisms  for 
Both  Intermediary  and  Sub-awardees 
(35  points) 

This  section  of  the  narrative  should 
summarize  the  intermediary's 
evaluation  criteria  to  thoughtfully 
examine  progress  towards  project  goals 
and  objectives. 

Through  this  grant  ODEP  and  CFBCI 
seek  the  following  objectives: 

•  A  positive  measurable  impact  on 
transition  outcomes  of  yoimg  people 
with  disabilities  in  those  target  areas 


who  receive  grant-related  mentoring 
services. 

•  A  significant  increase  in  the 
number  of  faith-based  and  community 
organizations  capable  of  providing 
quality  mentoring  services  to  young 
people  with  disabilities  and  capable  of 
effectively  sustaining  mentoring 
programs  for  youth  with  disabilities 
through  a  variety  of  funding  sources 
(e.g.,  Federal;  state;  local  governments, 
private  charitable  organizations  and 
foundations);  and 

The  narrative  should  specifically  and 
carefully  define  how  the  intermediary 
and  its  sub-awardees  will  determine 
success  consistent  with  the  above 
objectives  for  all  the  proposed  activities. 
The  narrative  should  identify  an  overall 
goal  as  to  the  number  of  mentees  to  be 
served  under  the  grant,  and  should 
identify  the  positive  transition  outcomes 
expected.  Positive  transition  outcomes 
may  include  placement  and  retention  in 
employment,  completion  of  educational 
certification,  graduation,  skills 
attainment,  enrollment  in  post- 
secondary  education,  etc.  In  addition, 
the  applicant  should  provide  an 
explanation  as  to  how  the  applicant  will 
work  with  its  sub-awardees  to  establish 
interim  goals  necessary  to  meet  the 
aforementioned  goal  and  objectives. 
This  section  of  the  narrative  should  also 
address  the  "methods  of  evaluation" 
that  will  be  used  by  the  intermediary  to 
determine  the  success  of  the  technical 
assistance  efforts  provided  to  the 
intermediary's  sub-awardees  (including 
program  development)  as  -well  as  the 
success  of  the  mentoring  efforts.  In 
addition,  this  section  of  the  narrative 
should  outline  the  strategy  for 
documenting  and  reporting  the 
activities  undertaken  during  the  life  of 
the  grant  for  ODEP  and  CFBCFs  future 
use  in  working  with  other 
intermediaries. 

ODEP  will  evaluate  the  narrative 
against  the  following  criteria  to 
determine  whether  the  goals  and 
objectives,  and  the  plans  and 
procedures  proposed  for  achieving 
them,  are  iimovative,  worthwhile,  and 
realistic. 

(a)  Do  the  objectives  reflect  the 
measurable  outcomes  of  the  proposed 
work?  (Note:  The  objectives  must  be 
tangible,  specific,  concrete,  measurable, 
and  achievable  over  the  life  of  the 
graiit.) 

(b)  Are  the  methods  and  activities  to 
achieve  the  objectives  adequately 
described?  (Note:- These  should  be 
consistent  with  the  timeline  required  in 
criterion  2,  and  present  the  order  and 
the  date  of  completion  (month  or 
quarter)  for  the  accomplishment  of  the 
intermediary  and  sub-awardees'  tasks.) 


(c)  How  will  the  planned  work  lead  to 
the  outcomes  anticipated  during  the  life 
of  the  grant?  Are  the  tasks  that  will  bp 
accomplished  with  the  available 
resources  thoroughly  and  cogently 
outlined?  (Note:  Early  in  the  planning 
process,  applicants  should  list  the  tasks 
that  will  have  to  be  completed  to  meet 
the  goals  of  the  project.  "They  can  then 
break  these  into  smaller  tasks  and  lay 
them  out  in  a  schedule  over  the  grant 
time  period.  This  will  provide  a  chance 
to  consider  what  persoimel,  materials^ 
and  other  resources  will  be  needed  to 
carry  out  the  tasks.) 

(a)  Is  there  evidence  presented  that 
the  accomplishments  and  structures 
established  during  the  period  of  grant 
performance  can  be  sustained  beyond 
the  life  of  the  grant? 

Part  Vm.  Monitoring  and  Reporting 

Monitoring:  ODEP  is  responsible  for 
ensuring  the  effective  implementation  of 
each  competitive  grant  project  in 
accordance  with  the  provisions  of  this 
announcement  and  the  terms  of  the 
grant  award  document.  The  Department 
staff,  or  their  designees  may  conduct  on- 
site  project  reviews  periodically. 
Reviews  will  focus  on  timely  project 
implementation,  performance  in 
meeting  the  grant's  programmatic  goals 
and  objectives,  expenditure  of  grant 
funds  on  allowable  activities, 
.  integration  and  coordination  with  other 
resources  and  service  providers  in  the 
local  area,  and  project  management  euid 
administration  in  achieving  project 
objectives; 

Reporting:  Grantees  will  be  required 
to  submit  quarterly  financial  and 
narrative  progress  reports  as  prescribed 
by.OMB  Circular  A-102  and  A-110,  as 
codified  by  29  CFR  parts  97  and  95 
respectively. 

(1)  A  Quarterly  Report  will  be 
required  within  thirty  (30)  days  of  the 
end  of  each  quarter  begiiming  ninety 
days  from  the  award  of  the  grant  and  is 
estimated  to  take  five  hours  to  prepare 
on  average.  The  form  for  the  Quarterly 
Report  will  be  provided  by  ODEP.  ODEP 
will  work  with  the  grantee  to  help  refine 
the  requirements  of  the  report,  which        ■ 
will,  among  other  things,  include 
measures  of  ongoing  analysis  for 
continuous  improvement  and  customer 
satisfaction. 

(2)  Financial  reporting  will  be 
required  quarterly  using  the  on-line 
electronic  reporting  system  for  the 
Standard  Form  269 — Financial  Status 
Report  (FSR). 

(3)  A  Final -Project  Report,  including 
an  assessment  of  project  performance 
and  outcomes  achieved  will  be  required 
and  is  estimated  to  take  twenty  hours  to 
complete.  This  report  will  be  submitted  - 
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in  hard  copy  and  on  electronic  disk 
using  a  format  and  following 
instructions  that  will  be  provided  by 
ODEP.  A  draft  of  the  final  report  is  due 
to  the  ODEP  thirty  (30)  days  before  the 
termination  of  the  grant.  The  final  report 
is  due  to  ODEP  sixty  (60)  days  following 
the  termioation  of  the  grant. 

ODEP  may  arrange  for  and  conduct  an 
independent  evaluation  of  the 
outcomes,  impacts,  and 
accomplishments  of  each  funded 
project.  Grantees  must  agree  to  make 
available  records  on  all  parts  of  project 
activity,  including  participant  post 
secondary  and  employment  data,  and  to 
provide  access  to  personnel,  as  specified 
by  the  evaluator(s),  under  the  direction 
of  ODEP.  This  independent  evaluation 
is  separate  from  the  ongoing  evaluation 
for  continuous  improvement  required  of 
the  grantee  for  project  implementation. 
Grantees  must  agree  to  collaborate  with 
other  research  institutes,  centers, 
studies,  and  evaluations  that  are 
supported  by  DOL  and  other  relevant 
Federal  agencies,  as  appropriate. 
Finally,  Grantees  must  agree  to  actively 
utilize  the  programs  sponsored  by  the 
ODEP,  including  the  Job 
Accommodation  Network,  (http:// 
www.jan.wvu.edu),  and  the  Employer 
Assistance  Referral  Network  (http:// 
www.eamworks.com). 

Part  K.  Review  Process  and  Evaluation 
Criteria 

All  applications  will  be  reviewed  for 
compliance  with  the  requirements  of 
this  notice.  ODEP,  CFBCI  and  other 
Federal  agency  staff  are  expected  to 
serve  on  the  technical  panel(s)  that  will 
review  all  applications  against  the 
criteria  listed  below.  ODEP  also  may 
utilize  representatives  from  faith-based 
and  community  organizations  cuid 
others  with  policy  expertise  with  faith- 
based  and  community  initiatives  that 
have  no  relation  to  grant  applicants  to 
broaden  the  perspective  of  review 
panels.  The  panel  recommendations  are 
advisory  in  nature  and  not  binding  on 
the  Grant  Officer.  The  grant  officer  will 
fully  consider  the  panel 
recommendations,  but  take  into  account 


other  factors  to  ensure  the  most 
advantageous  award  of  these  funds  to 
accomplish  the  system-building 
purposes  outlined  in  the  Summary  and 
Statement  of  Work.  The  grant  officer 
may  consider  any  information  that 
comes  to  his  or  her  attention  and  may 
elect  to  award  grants  either  with  or 
without  discussion  with  the  applicant. 
In  situations  without  discussions,  an 
award  will  be  based  on  the  applicant's 
signature  on  the  SF  424,  which 
constitutes  a  binding  offer.  The  Grant 
Officer  will  make  final  award  decisions 
based  on  what  is  most  advantageous  to 
the  Government,  considering  factors 
such  as: 
Panel  findings; 
Geographic  distribution  of  the 

competitive  applications;  and 
Availability  of  funds. 

X.  Administration  Provisions 

A.  Administrative  Standards  and 
Provisions 

Grantees  are  strongly  encouraged  to 
read  these  regulations  before  submitting 
a  proposal.  The  grants  awarded  under 
this  SGA  shall  be  subject  to  the 
following  as  applicable: 

•  29  CFR  Part  95— Grants  and 
Agreements  With  Institutions  of  Higher 
Education,  Hospitals,  and  Other  Non- 
profit Organizations,  and  With 
Commercial  Organizations,  Foreign 
Governments,  Organizations  Under  the 
Jurisdiction  of  Foreign  Governments, 
and  International  Organizations; 

•  29  CFR  Part  96— Audit 
Requirements  for  Grants,  Contracts,  and 
Other  Agreements. 

•  29  CFR  Part  97— Uniform 
Administrative  Requirement  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments. 

B.  Allowable  Costs 

Determinations  of  allowable  costs 
shall  be  made  in  accordance  with  the 
following  applicable  Federal  cost 
principles: 

•  State  and  Local  Government — OMB 
Circular  A-87 

•  Nonprofit  Organizatioils — OMB 
Circular  A-122 


•  Profit-Making  Commercial  Firms — 
48  CFR  part  31 

Profit  will  not  be  considered  an 
allowable  cost  in  any  case. 

C.  Grant  Assurances 

As  a  condition  of  the  award,  the 
applicant  must  certify  that  it  will 
comply  fully  with  the 
nondiscrimination  and  equal 
opportunity  provisions  of  the  following 
laws: 

•  29  CFR  Part  31 — Nondiscrimination 
in  Federally-assisted  programs  of  the 
Department  of  Labor,  effectuation  of 
Title  VI  of  the  Civil  Rights  Act  of  1964. 

•  29  CFR  Part  32 — Nondiscrimination 
on  the  Basis  of  Disability  in  Programs 
and  Activities  Receiving  or  Benefiting 
fi-om  Federal  Assistance.  (Implementing 
section  504  of  the  Rehabilitation  Act,  29 
U.S.C.  794) 

•  29  CFR  Part  36 — Nondiscrimination 
on  the  Basis  of  Sex  in  Education 
Programs  or  Activities  Receiving 
Federal  Financial  Assistance. 
(Implementing  title  IX  of  the  Education 
Amendments  of  1972,  20  U.S.C.  1681  et. 
seq.) 

•  29  CFR  Part  37— Nondiscrimination 
and  Equal  Opportimity  Provisions  of  the 
Workforce  Investment  Act  of  1998 
(WIA),  (Implementing  Section  188  of  the 
Workforce  Investment  Act,  29  U.S.C. 
2938). 

The  applicant  must  include 
assurances  and  certifications  that  it  will 
comply  with  these  laws  in  its  grant 
application.  The  assurances  and 
certifications  are  attached  as  Appendix 
C. 

Signed  at  Washington,  DC,  this  10th  day  of 
)une,  2003. 
Lawrence  ].  Kuss, 
Grant  Officer. 
Appendix  A.  Application  for  Federal 

Assistance,  Form  SF  424 
Appendix  B.  Budget  Information  Sheet, 

Form  SF  424A 
Appendix  C.  Assurances  and 

Certifications  Signature  Page 
Appendix  D.  Survey  on  Ensuring  Equal 

(Opportunity 
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APPUCATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Approval  No  034S-0043 


1.  TYPE  OF  SUBMISSION: 

Appication 

U  Conatnidian 

D  Mon-Cowrtnicllow 


S-APPUCAWTIMFOWiATIOM 


O  CoMlnictlon 
D  Mon-Conrtnictloii 


2.  DATE  SUBMrmED 


3.  DATE  RECEIVEO  BY  STATE 


4.  DATE  RECBVED  BY  FEDERAL  AGENCY 


Appicani  WanWar 


State  Application  ktootjfier 


Fedecal  klentilier 


LagaiName: 


Address  (give  dty.  cxHjnty,  State,  and  zip  code): 


e.  EMPLOYER  IDENTIFICATION  NUMBER  (EIN): 

nTTTXI 


8.  TYPE  OF  APPLICATION: 

On«w         D  Continuation  D  R«vlslon 

if  Revision,  enter  appropriate  lettefts)  in  box(es)  j      I     I      I 

A.  Increase  Award         B.  Decrease  Award       C  Increase  Duration 
D.  Decrease  Duration    Otherfspeciiy/ 


10.  CATALOG  OF  FEDERAL  DOMESTIC  ASSISTANCE  NUMBER: 


U-LLl 


TITLE: 


12.  AREAS  AFFECTED  BY  PROJECT  ^C«ies.  Counties.  Stales,  etc.}: 


Organizational  Unit 


Name  and  tetephone  numtier  of  person  to  be  contacted  on  matters  iivoNin) 
this  apptcation  (give  area  code) 


7.  TYPE  OF  APPLICANT:  ferrier^ppnipniato  leOsr  in  (x»; 


D 


A.  State  H.  Independent  School  Oist 

B.  County  I.  State  Controlled  Institution  of  Higher  Learning 
C  Municipal  J.  Private  Univenity 

0.  Township  K.  Indian  Trit>e 

£.  Interstate  L  Individual 

F.  Intermunicipal  M.  Profit  Organization 

G.  Special  District  N  Other  (Specify) 


9.  NAME  OF  FEDERAL  AGENCY: 


11.  DESCRIPTIVE  TITLE  OF  APPUCANTS  PROJECT: 


13.  PROPOSED  PROJECT 


Start  Date 


Ending  Date 


14.  CONGRESSIONAL  DISTRICTS  OF: 


a.  Applicartt 


IS.  ESTIMATED  FUNDING: 


a.  Federal 


Applicant 


c.  State 


d.  Local 


e.  Other 


f.  Program  Income 


g.  TOTAL 


b.  Project 


1«.  IS  APPUCATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE 
ORDER  12372  PROCESS? 

a  YES.  THIS  PREAPPLICATION/APPLICATION  WAS  MADE 

AVAILABLE  TO  THE  STATE  EXECUTIVE  ORDER  12372 
PROCESS  FOR  REVIEW  ON: 

DATE 1 

b  No     D  PROGRAM  IS  NOT  COVERED  BY  E  O.  12372 

D  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE 
FOR  REVIEW 


17.  IS  THE  APPLICANT  DELINQUENT  ON  ANY  FEDERAL  DEBT? 
DYes    If -Yes.- attach  an  explanation.  Q  No 


IS.  TO  THE  BEST  OF  MY  KNOWLEDGE  AND  BELIEF.  ALL  DATA  IN  THIS  APPUCATIOWPREAPPUCATION  ARE  TRUE  AND  CORREcTrHi 

DOCUMENT  HAS  BEEN  DULY  AUTHORIZED  BY  THE  GOVERNING  BODY  OF  THE  APPLICANT  AND  THE  APPLICANT  WILL  COMPLY  WITH  THE 
ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED. 


a.  Type  Name  of  Authorized  Raprmentetive 


d.  Signature  of  Authorized  Representetive 


b.  Title 


Previous  Edition  Usabte 
Authorized  for  Local  Reproduction 


c  Telephone  Number 


e  Date  Signed 


Standard  Form  424  (Rev  7-97] 
Prescribed  by  OMB  Circular  A-1l)2 


Appendix  A 
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INSTRUCTIONS  FOR  THE  SF-424 


Public  reporting  burden  for  this  coflection  of  information  is  estimated  to  average  45  minutes  per  response,  Including  time  for  reviewing 
instructions,  searching  existing  data  sources,  gattiehng  and  maintaining  ttw  data  needed,  and  completing  and  reviewing  ttie  collection  of 
infonnation.  SerxJ  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  infonnation,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Maruigement  and  Budget,  Paperwork  Reduction  Project  (0348-0043),  Washington,  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  sut>mitted  for  Federal  assistar>qe.  It 
wiH  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have  established  a  review  and  comment  procedure  in 
response  to  Executive  Order  12372  and  have  selected  the  program  to  be  included  in  their  process,  have  been  given  an  opportunity  to  review 
Vne  applicant's  submission. 


Item: 

1.         Self-explanatory. 


EnHy: 


2.'         Date  application  submitted  to  Federal  agerKy  (or  State  if 
applicat)le)  and  applicant's  control  numtier  (If  applicatile). 


Item:  Entry: 

12.  List  only  the  largest  political  entities  affected  (e.g.,  Stale, 
counties,  cities). 

13.  Self-explanatory. 


3.  State  use  only  (if  applicable). 

4.  If  this  application  Is  to  continue  or  revise  an  existing  award, 
enter  present  Federal  identifier  numt>er.  If  for  a  new  project, 
leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary  organizational  unit 
which  will  undertake  the  assistance  activity,  complete  address  of 
the  applk:ant.  and  name  and  telephone  numtwr  of  the  person  to 
contact  on  matters  related  to  this  application. 

6.  Enter  Emptoyer  Identification  Number  (EIN)  as  assigned  by  the 
Internal  Revenue  Service. 


14.  List  the  applicant's  Congressional  District  and  any 
District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during  the  first 
funding/budget  pehod  by  each  contritxjtor.  Value  of  in- 
kind  contributions  shoukj  be  included  on  appropriate 
lines  as  applicable.  If  the  actk>n  will  result  in  a  dollar 
change  to  an  existing  award,  indrcate  only  the  amount 
of  the  change.  For  decreases,  enctose  the  amounts  in 
parentheses.  If  both  bask:  and  supplemental  amounts 
are  included,  show  tneakdown  on  an  attached  sheet. 
For  multiple  program  fonding,  use  totals  and  show 
breakdown  using  same  categories  as  item  15. 


7.  Enter  the  appropriate  letter  In  the  space  provkjed. 

8.  Check  appropriate  tx)x  and  enter  appropriate  letter(s)  In  the 
space(s)  provided: 


16.        Applk:ants  shoukJ  contact  the  State  Single  Point  of 

Contact  (SPOC)  for  Federal  Executive  Order  12372  to 
determine  whether  the  application  is  subject  to  the 
State  intergovernmental  review  process. 


-  "New*  means  a  new  assistance  award. 

-  "Continuation"  means  an  extension  for  an  additronal 
funding/tHjdget  period  for  a  project  with  a  projected 
completfon  date. 

-  "Reviskxi"  means  any  change  in  the  Federal 
Government's  financial  ot>llgation  or  contingent 
liability  from  an  existing  obligation. 

Name  of  Federal  agency  from  whk:h  assistance  is  t>eing 
requested  with  this  application. 


17.        This  question  applies  to  tfie  applk:ant  organization,  not 
the  person  who  signs  as  the  authorized  representative. 
Categories  of  debt  include  delinquent  audit 
disallowances,  loans  and  taxes. 


18.        To  be  signed  by  ttie  autfiorized  representative  of  tf>e 
applicant.  A  copy  of  ttie  governing  body's 
authorization  for  you  to  sign  this  application  as  offksat 
representative  must  be  on  file  In  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that  this 
auttiorlzatlpn  be  submitted  as  part  of  the  application.) 


10.        Use  the  Catatog  of  Federal  Domestic  Assistance  numt>er  and 
title  of  ttie  program  under  which  assistance  Is  requested. 


11.         Enter  a  brief  descriptive  title  of  the  project.  If  more  than  one 
program  is  involved,  you  stiould  append  an  explanation  on  a 
separate  sheet.  If  appropriate  (e.g.,  construction  or  real 
property  projects),  attach  a  map  showing  project  locatkin.  For 
preappleations,  use  a  separate  sheet  to  provkJe  a  summary 
descriptkxi  of  this  project. 


SF-424  (Rev.  7-97)  Back 
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INSTRUCTIONS  FOR  THE  SF^24A 


PuWk:  reporting  burden  for  this  collection  of  information  is  estimated  to  average  180  minutes  per  response,  including  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
infomiation.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  atyd  Budget,  PaperworK  Reduction  Project  (0348-0044),  Washington,  DC  20503, 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


General  Instructions 


This  form  is  designed  so  that  application  can  be  made  for  funds 
from  one  or  more  grant  programs.  In  preparing  the  budget, 
adhere  to  any  existing  Federal  grantor  agency  guidelines  which 
prescribe  how  and  whether  budgeted  amounts  should  be 
separately  shown  for  different  functions  or  activities  within  the 
program.  For  some  programs,  grantor  agencies  may  require 
tHJdgets  to  be  separately  shown  by  function  or  activity.  For  other 
programs,  grantor  agenaes  may  require  a  breakdown  by  function 
or  activity.  Sections  A.  B,  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when  applying  for 
assistance  which  requires  Federal  authorization  in  annual  or 
other  funding  penod  Increments.  In  the  latter  case.  Sections  A,  B, 
C.  and  D  should  provide  the  budget  for  the  first  budget  period 
(usually  a  year)  and  Section  E  should  present  the  need  for 
Federal  assistance  in  the  subsequent  budget  periods.  All 
applications  should  contain  a  breakdown  by  the  ot>ject  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary  Lines  1-4  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single  Federal  grant  program 
(Federal  Domestic  Assistance  Catak)g  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on  Line  1  under  Column 
(a)  the  Catalog  program  title  and  the  Catalog  number  in  Column 
(b). 

For  applk:ations  pertaining  to  a  single  progrem  requiring  budget 
anrx)unts  by  multiple  functions  or  activities,  enter  the  name  of 
each  activity  or  function  on  each  line  in  Column  (a),  and  enter  the 
Catak)g  number  in  Column  (b).  For  applications  pertaining  to 
multiple  programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  Catalog  program  title 
on  each  line  in  Column  (a)  and  the  respective  Catalog  number  on 
each  line  in  Column  (b). 

For  applications  pertaining  to  multiple  programs  where  one  or 
more  programs  require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program  requiring  the 
breakdown.  Additional  sheets  should  be  used  when  one  form 
does  not  provide  adequate  space  for  all  breakdown  of  data 
required.  However,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g) 

For  new  applications,  leave  Column  (c)  and  (d)  Wank.  For  each 
line  entry  in  Columns  (a)  and  (b).  enter  in  Columns  (e).  (f),  and 
(g)  the  appropriate  amounts  of  funds  needed  to  support  the 
project  for  the  first  funding  period  (usually  a  year). 


For  continuing  grant  program  applications,  submit  these  forms 
before  the  end  of  each  funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the  estimated  amounts  of 
funds  whk^  will  remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor  agency  instructions 
provkle  for  this.  OthenMse,  leave  these  columns  Wank.  Enter  in 
columns  (e)  and  (f)  the  amounts  of  funds  needed  for  the 
upcoming  period.  The  amount(s)  in  Column  (g)  shouM  be  the 
sum  of  amounts  in^  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to  existing  grants,  do  not 
use  Columns  (c)  and  (d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and  enter  in  Column  (f)  the 
amount  of  the  increase  or  decrease  of  norvFederal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount  (Federal  and 
non-Federal)  which  includes  the  total  previous  authonzed" 
budgeted  amounts  plus  or  minus,  as  appropnate,  ttie  amounts 
shown  in  Columns  (e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in  Columns  (e)  and  (f). 

Line  5  -  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4).  enter  the  titles  of  the 
same  programs,  functions,  and  activities  shown  on  Lines  1-4. 
Column  (a).  Sectkjn  A.  When  additional  sheets  are  prepared  for 
Section  A,  provide  similar  column  headings  on  each  sheet  For 
each  program,  function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non-Federal)  by  object  class  categories. 

Line  6a-i  -  Show  the  totals  of  Lines  6a  to  6h  in  each  column. 

Line  6j  -  Show  the  amount  of  irKJirect  cost. 

Line  M  -  Enter  the  total  of  amounts  on  Lines  6r  and  6j.  F.or  all 
applications  for  new  grants  and  continuatkKi  grants  the  total 
amount  in  column  (5),  Line  6k,  shouk)  be  the  same  as  the  total 
arrraunt  shown  in  Section  A,  Column  (g),  Line  5.  For 
supplemental  grants  and  changes  to  grants,  the  total  anvjunt  of 
the  increase  or  decrease  as  shown  in  Columns  (1)-(4),  Line  6k 
should  be  the  same  as  the  sum  of  the  amounts  in  Section  A. 
Columns  (e)  and  (f)  on  Line  5. 

Line  7  -  Enter  the  estimated  amount  of  income,  if  any,  expected ' 
to  be  generated  from  this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount,  Show  urKJer  the  program 
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INSTRUCTIONS  FOR  THE  SF-424A  (continued) 


narrative  statement  the  nature  arxl  source  of  inconne.  The 
estimated  amount  of  prog'am  income  may  be  considered  t>y  the 
Federal  grantor  agency  in  determining  ttw  total  amount  of  the 
grant 

Sectien  C.  Non-Federal  Resource* 

Lines  S-11  Enter  amounts  of  non-Federal  resources  that  will  be 
used  on  the  grant.  If  irvkind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a)  -  Enter  the  program  titles  identical  to 
Column  (a),  Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary. 

Column  (b)  -  Enter  the  contnbution  to  be  made  by  the 
applicant. 

Column  (c)  •  Enter  the  amount  of  the  State's  cash  and 
irvkind  contrit>utk>n  If  the  applicant  is  not  a  State  or 
State  agerKy.  Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in-kind  ' 
contnbutk>ns  to  be  made  from  aH  other  sources. 

Column  (e)  -  Enter  totals  of  Columns  (b).  (c),  and  (d). 


Line  12  -  Enter  the  total  for  each  of  Columns  (bHo)  The  amount 
in  Cokimn  (e)  shoukj  be  equal  to  ttie  amount  on  Line  5,  Column 
(f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Lin*  13  -  Enter  the  amount  of  cash  needed  by  quarter  from  the 
grantor  agerKy  dunng  the  first  year. 

Lin*  14  -  Enter  the  amount  of  cash  from  all  ottwr  sources  needed 
by  quarter  dunng  the  first  year. 


Line  15  -  Enter  the  totals  of  amounts  on  Lines  1 3  and  14. 

Section  E.  Budget  Estimat**  of  Federal  Funds  N**d*d  for 
Balance  of  tti*  Prpject 

Lines  16-19  -  Enter  in  Column  (a)  the  same  grant  program  titles 
shown  in  Column  (a).  Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new  applications  and  continuation 
grant  applications,  enter  In  the  proper  columns  anxxints  of  Federal 
funds  which  will  be  needed  to  complete  the  program  or  project  over 
the  succeeding  funding  periods  (usually  in  years).  This  sectkm 
need  not  be  completed  for  reviskxis  (amendments,  changes,  or 
supplements)  to  fur>ds  for  the  current  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list  the  program  titles,  submit 
additional  schedules  as  necessary. 

Line  20  -  Enter  the  total  for  each  of  the  Columns  (b)-(e).  When 
additkywl  schedules ,  are  prepared  for  this  Section,  annotate 
accordingly  arxl  show  the  overall  totals  on  this  line. 

Section  F.  Other  Budget  Information 

Un*  21  -  Use  this  space  to  explain  amounts  for  indivklual  direct 
object  class  cost  categories  that  may  appear  to  be  out  of  the 
ordinary  or  to  explain  the  details  as  required  by  the  Federal  grantor 
agency. 

Line  22  -  Enter  the  type  of  irxjirect  rate  (provisronal,  predetermined, 
final  or  fixed)  that  will  be  in  effect  during  the  funding  period,  the 
estimated  amount  of  the  base  to  which  the  rate  is  applied,  and  the 
total  indirect  expense. 

Line  23  -  Provide  any  other  explanations  or  comments  deemed 
necessary. 


SF-424A  (Rev.  7-97)  Page  4 


Federal  Register / Vol.  68,  No.  115 /Monday,  June  16,  2003 /Notices 


35717 


ASSURANCES  -  NON^ONSTRUCTION  PROGRAMS 


OMB  Approval  No  0348-0040 


PuWk:  reporting  burden  for  this  coHectnn  of  infbnnatkxi  is  estimated  to  average  15  minutes  per  response,  including  time  lor  reviewing 
instnjctions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  revievtfing  the  collectkxi  of 
mfbnnation.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  informatkw.  inchiding  suggestkxis  for 
reducing  this  burden,  to  the  Offk»  of  Management  and  Budget.  Papenrork  Reductkxi  Project  (0348-0040),  Washington.  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


NOTE: 


Certain  of  these  assurances  may  not  be  applk:able  to  your  project  or  program.  If  you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applk:ants  to  certify  to  additional  assurances  If  such 
is  the  case,  you  will  be  notified. 


As  the  duly  authorized  representative  of  the  applkant.  I  certify  that  the  applkant: 

1.  Has  the  legal  authority  to  apply  for  Federal  assistance 
and  the  institutkinal,  managerial  and  financial  capat>ility 
(including  funds  suffkaent  to  pay  the  non-Federal  share 
of  project  cost)  to  ensure  proper  planning,  management 
and  completkMi  of  the  project  described  in  this 
applicatkjn. 

2.  Will  give  the  awarding  agency,  the  Comptroller  General 
of  the  United  States  and.  if  appropriate,  the  State, 
through  any  authorized  representative,  access  to  and 
the  right  to  examine  aH  records,  books,  papers,  or 
documents  related  to  the  award;  and  will  establish  a 
proper  accounting  system  in  accordance  with  generally 
accepted  accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees  from 
using  their  positions  for  a  purpose  that  constitutes  or 
presents  the  appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work  within  the  applicable 
time  frame  after  receipt  of  approval  of  the  awarding 
agency. 


5. 


6. 


Will  comply  with  the  Intergovernmental  Personnel  Act  of 
1970  (42  use.  §§4728-4763)  relating  to  prescribed 
standards  for  merit  systems  for  programs  funded  under 
one  of  the  19  statutes  or  regulations  specified  in 
Appendix  A  of  OPM's  Standards  for  a  Merit  System  of 
Personnel  Administration  (5  C.F.R.  900,  Subpart  F). 

Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not  limited  to: 
(a)  Title  VI  of  the  Civil  Rights  Act  of  1964  (P.L.  88-352) 
which  prohibits  discrimination  on  the  basis  of  race,  color 
or  natwnal  origin;  (b)  Title  IX  of  the  Educatwn 
Amendments  of  1972.  as  amended  (20  U.S.C.  §§1681- 
1683,  and  1685-1686),  which  prohibits  discrimination  on 
the  basis  of  sex;  (c)  Section  504  of  the  Rehabilitation 


Act  of  1973.  as  amended  (29  U.S.C.  §794).  whk:h 
pfohit>its  discriminatkm  on  the  basis  of  handk:aps;  (d) 
the  Age  Discriminatwn  Act  of  1975,  as  amended  (42 
U.S.C.  §§6101-6107).  which  prohibits  discriminatwn 
on  the  basis  of  age;  (e)  the  Dwg  Abuse  Offee  and 
Treatment  Act  of  1972  (PL  92-255).  as  amended, 
relating  to  nondiscriminatk>n  on  the  basis  of  drug 
abuse;  (0  the  Comprehensive  Akx)hol  Abuse  and 
AkX)holism  Preventk>n,  Treatment  and  Rehabilitatkxi 
Act  of  1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscriminatk)n  on  the  basis  of  akx>hol  abuse  or 
aksoholism;  (g)  §§523  and  527  of  the  Publk:  Health 
Servk»  Act  of  1912  (42  U.S.C.  §§290  dd-3  and  290  ee 
3).  as  amended,  relating  to  confktentiality  of  akx>hol 
and  drug  abuse  patient  records;  (h)  Title  VIII  of  the 
Civil  Rights  Act  of  1968  (42  U.S.C.  §§3601  et  seq).  as 
amended,  relating  to  nondiscriminatkxi  in»the  sale, 
rental  or  financing  of  housing;  (i)  any  other 
nondiscrimination  proviskms  in  Jhe  specific  statute(s) 
under  whkrfi  applk:atk>n  for  Federal  assistance  is  being 
made;  and.  0)  the  requirements  of  any  other 
nondiscrimination  statute(s)  whk:h  may  apply  to  the 
applicatkMi. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property  Acquisitk>n 
Policies  Act  of  1970  (PL.  91-646)  which  provide  for 
fair  and  equitable  treatment  of  persons  displaced  or 
whose  pnsperty  is  acquired  as  a  resuft  of  Federal  or 
federally-assisted  programs.  These  requirements  apply 
to  all  interests  in  real  property  acquired  for  project 
purposes  regardless  of  Federal  participation  in 
purchases. 

Will  comply,  as  applicable,  with  provisions  of  the 
Hatch  Act  (5  U.S.C.  §§1501-1508  and  7324-7328) 
whk:h  limit  the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in  whole  or 
in  part  with  Federal  funds. 
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9.  Will  comply,  as  applicable,  wtth  ttw  pfovisions  of  the  Davis- 
Bacon  Act  (40  U.S.C.  §§276a  to  276a-7).  Itw  Copeland  Act 
(40  use.  §276c  and  18  U.S.C.  §874).  and  the  Contract 
Work  Hours  and  Safety  Standards  Act  (40  U.S.C.  §§327- 
333).  regarding  latKX  standards  for  federally-assisted 
construction  sut>agreements. 

10.  Will  comply,  if  applicable,  with  flood  insurance  purcfiase 
requirements  of  Section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973  (P.L.  93-234)  which  requires 
redpients  in  a  special  flood  hazard  area  to  partictpate  in  the 
program  and  to  purchase  flood  insurance  if  the  total  cost  of 
insurat>le  construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which  may  be 
prescribed  pursuant  to  the  following:  (a)  institution  of 
environmental  quality  control  measures  under  the  National 
Environmental  Policy  Act  of  1969  (P.L.  91-190)  and 
Executive  Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of  wetlands 
pursuant  to  EO  11990;  (d)  evaluation  of  flood  hazards  in 
floodplains  in  aooordance  with  EO  11988:  (e)  assurance  of 
project  consistency  with  the  approved  State  management 
program  developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  §§1451  el  aeq.);  (f)  conformity  of 
Federal  actior^  to  State  (Clean  Air)  Implementation  Plans 
under  Section  176(c)  of  the  Clean  Air  Act  of  1955,  as 
amended  (42  U.S.C.  §§7401  et  seq.);  (g)  protection  of 
underground  sources  of  drinking  water  under  the  Safe 
Drinking  Water  Act  of  1974.  as  amended  (P.L.  93-523); 
and.  (h)  protection  of  endar)gerBd  species  under  the 
Endangered  Species  Act  of  1973,  as  amended  (P.L.  93- 
205). 


12.  WW  comply  with  the  WM  and  Scenic  Rivers  Act  of 
1968  (16  use.  §§1271  et  seq.)  related  to  protecting 
components  or  potential  connxxients  of  ttie  natk)nal 
wiM  and  scenw  rivers  system. 

13.  WiH  assist  the  awarding  agency  in  assuring  compliafx» 
with  Sectk)n  106  of  the  Natnrul  Historic  Preservation 
Act  of  1966.  as  amended  (16  U.S.C.  §470),  EO  11593 
(identification  and  protection  of  historic  properties),  and 
the  Archaeological  and  Histonc  Preservatkxi  Act  of 
1974  (16  U.S.C.  §§469a-1  et  seq). 


14. 


15. 


16. 


17. 


Will  comply  with  P.L.  93-348  regarding  the  protection  of 
human  sut>jects  involved  in  research,  development,  and 
related  activities  supported  by  this  award  of  assistance. 

Will  comply  with  the  Laboratory  Animal  Welfere  Act  of 
1966  (PL.  89-544.  as  amended.  7  U.S.C.  §§2131  et 
seq.)  pertainir>g  to  ttw  caie.  handling,  and  treatment  of 
warm  blooded  animals  held  for  research,  teaching,  or 
other  activities  supported  by  this  award  of  assistance. 


18. 


Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  §§4801  et  seq.)  which 
prohibits  the  use  of  lead-based  paint  in  corwtruction  or 
rehabilitation  of  residence  stnjctures. 

Will  cause  to  be  performed  the  required  financial  and 
compliance  audits  In  accordarKa  with  Vne  Single  Audit 
Act  Amendments  of  1996  and  OMB  Circular  No.  A-133, 
'Audits  of  States.  Local  Governments,  and  Non-Profit 
Organizations.* 

Will  comply  with  all  applicable  requirements  of  all  other 
Federal  laws,  executive  orders,  regulations,  and  policies 
governing  this  program. 


SIGNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 


TITLE 


APPLICANT  ORGANIZATION 


DATE  SUBMITTED 
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ILnsurine  mLi 


mrvey  on  finsuruig  ILqual 


O 


nnnrtnnitv 


Federal  Agency  Use  Omfy 


OMB  No.  1225-0083      Exp.  102/28/2006 


P2/28/2006 


NOTE:  Please  place  survey  form  directly  ttehind  the  Standard  Application  fi|r  Federal  Assistance  (SF  424)  fact  sheet. 


Purpose:  Tliis  form  is  for  qjplicants  that  are  private  noniwofit  organizations  (not  including  private  universities).  Please  con^letc 
it  to  assist  the  federal  government  in  ensuring  that  all  qualified  applicants,  small  or  large,  non-religious  w  fiutfa-based,  have  an 
equal  opportunity  to  compete  for  federal  funding.  Information  provided  on  this  form  will  not  be  consideted  in  any  way  in  naking 
funding  decisions  and  will  not  be  included  in  the  federal  grants  database. 


1 .    Does  the  applicant  have  501(cX3) 
status? 


Yes 


Gno 


2.  How  many  fiill-time  equivalent 
employees  does  the  i^plicant  have? 
(Check  only  one  box). 


■J  3  or  Fewer 

□  •4-5 
G  6-14 


Q  15-50 
Q5I-IOO 
Q  over  100 


5.  Is  the  ^plicant  a  non-religious 
community-based  organization? 

□  Yes  □  No 


6.  Is  the  applicant  an  intermediary  that  will 
manage  the  grant  on  behalf  of  other 
organizations? 


Yes 


No 


3.  Whatisthesizeofthe£^)plicant's 
annual  budget?  (Check  only  one  box.) 

□  Less  Than  $150,000 
Q  $150,000-5299,999 
Q  $300,000  -  $499,999 
Q  $500,000  -  $999,999 
Q  $1,000,000 -$4,999,999 
O  $5,000,000  or  more 


7.    Has  the  ^plicant  ever  received  a 
government  grant  or  contract 
(Federal,  State,  or  local )? 


G  Yes 


Gno 


8.  Is  the  applicant  a  local  affiliate  of  a 
national  organization? 


G 


Yes 


No 


4.  Is  the  applicant  a  faith-based/religious 
organization? 

□     Yes  Q    No 


Appendix  D 
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Survey  Instructions  on  Ensuring  Equal  Opportunity  for  Applicants 


1 .  501(c)  (3)  statuses  is  a  legal  designation  provided  on  ^plication  to  the  Internal 
Revenue  Service  by  eligible  organizations.  Some  grant  programs  may  require 
nonprofit  applicants  to  have  50 1  (c)(3)  status.  Other  grant  programs  do  not. 


For  example,  tvk^o  part-time  employees  who  each  work  half  time  equal  one  full-time 
equivalent  employee.  If  the  applicant  is  a  local  affiliate  of  a  national  organization,  the 
responses  to  survey  questions  2  and  3  should  reflect  the  staff  and  budget  size  of  the 
local  affiliate. 


3.  Annual  budget  means  the  amount  of  money  your  organization  spends  each  year  on  all 
of  its  activities. 


4.  Self-identify. 

5.  An  organization  is  considered  a  community-based  organization  if  its 
headquarters/service  location  shares  the  same  zip  code  as  the  clients  you  serve. 

6.  An  "intermediary"  is  an  organization  that  enables  a  group  of  small  organizations  to 
receive  and  manage  government  funds  by  administering  the  grant  on  their  behalf 


7.    Self-explanatory. 


8.    Self-explanatory 


Paperworic  Burden  Statement 

Accx)rding  to  the  Paperwork  Reduction  Act  of  1995,  no  persons  are  required  to  respond 
to  a  collection  of  information  unless  such  collection  displays  a  valid  0MB  control 
numtjer.  The  valid  0MB  control  number  for  this  infomiation  collection  is  1225-0083. 
The  time  required  to  complete  this  information  collection  is  estimated  to  average  five  (5) 
minutes  per  response,  including  the  time  to  review  instructions,  search  existing  data 
resources,  gather  the  data  needed,  and  complete  and  review  the  information  collection. 
If  you  have  any  comments  concerning  the  accuracy  of  the  time  estimate(s)  or 
suggestions  for  improving  this  form,  please  write  to:  Departmental  Clearance  Officer, 
U.S.  Department  of  Labor,  200  Constitution  Avenue  NW,  Room  N-1301,  Washington, 
D.C.  20210.  If  you  have  comments  or  concerns  regarding  the  status  of  your  individual 
submission  of  this  form,  write  directly  to:  Joyce  I.  Mays,  Application  Control  Center,  U.S. 
Department  of  Labor,  200  Constitution  Avenue.  NW,  Washington,  DC  20210. 


Federal  Register / Vol.  68,  No.  115 /Monday,  Jxine  16,  2003 /Notices 


35721 


(FR  Doc.  03-15114  Filed  6-13-03;  8:45  am] 

BUJJNG  CODE  4510-CX-C 

DEPARTMENT  OF  LABOR 

Office  of  Disability  Employnnent  Policy 
[SGA  OS-16] 

Innovative  State  Alignment  Grants  for 
Improving  Transition  Outcomes  for 
Youth  Witti  Disabilities  Tiirough  the 
Use  of  Intermediaries 

AGENCY:  Office  of  Disability 

Employment  Policy,  U.S.  Department  of 

Labor. 

ACTION:  Notice  of  availability  of  funds; 

solicitation  for  grant  applications  (SGA). 

This  notice  contains  all  of  the 
necessary  information  and  forms  needed 
to  apply  for  grant  funding.  (SGA  03-16). 
SUINMARY:  The  U.S.  Department  of  Labor 
(DOL),  Office  of  Disability  Employment 
Policy  (ODEP)  announces  the 
availability  of  $3  million  to  award  up  to 
6  competitive  grants  in  the  amount  of 
approximately  $500,000.  Eligible 
applicants  include  State  Workforce 
Investment  Boards  or  the  functional 
equivalent  State  entities.  Indian  and 
Native  American  tribal  entities,  or 
consortia  of  tribes,  are  also  eligible  to 
apply. 

The  purpose  of  this  grant  initiative  is 
to: 

1.  Help  States  conduct  resource 
mapping '  to  assess  their  youth  service 
delivery  infrastructure  in  light  of 
evidence-based  transition  operating 
principles  2; 

2.  Develop,  implement,  and  evaluate 
a  cross-agency  multi-year  State  plan  to 
improve  transition  outcomes  for  youth 
with  disabilities  through  blending  and/ 
or  braiding  ^  of  Federal,  State,  and 


'  "Resource  mapping"  refers  to  a  methodology 
that  has  been  used  by  the  Federal  government,  State 
agencies,  local  entities,  and  community-based 
organizations,  among  others,  to  link  and  align 
resource  use  with  organizational  goals,  strategies, 
and  expected  outcomes.  It  is  known  by  a  multitude 
of  names  including  asset  mapping,  asset  analysis, 
and  environment  scans,  and  can  involve  a  variety 
of  different  data  collection  strategies  depending  on 
what  is  being  studied.  For  purposes  of  this  SGA,  the 
term  "resource  mapping"  refers  to  the  identification 
of  available  assets  and  resources  within  the  States' 
youth  service  delivery  infrastructure  and  an 
evaluation  as  to  whether  and/or  to  what  extent  that 
system  is  currently  serving  youth  with  disabilities 
consistent  with  the  evidence-based  operative 
principles  discussed  previously. 

^  "Evidence  based  transition  operating 
principles"  is  a  term  defined,  for  purposes  of  this 
SGA,  in  part  III. 

'For  purposes  of  this  SGA,  the  term  "blended 
funding"  is  used  to  describe  mechanisms  that  pool 
dollars  from  multiple  sources  and  make  them  in 
some  ways  indistinguishable.  "Braided  funding" 
utilizes  similar  mechanisms,  but  the  funding 
streams  remain  visible  and  are  used  in  common  to 


community  resources  and  the  use  of 
local  intermediary  organizations; 

3.  Conduct  local  pilot  demonstrations 
to  determine  how,  through  community 
partnerships,  intermediary 
organizations  can  best  be  used  to  ensure 
that  youth  with  disabilities  obtain 
transition  services  consistent  with 
evidence-based  transition  operating 
principles,  and  the  impact  of  such 
intermediaries  on  improving  transition 
outcomes  for  youth  with  disabilities; 
and 

4.  Demonstrate,  through  leveraging 
Federal,  State  and  local  public  sector 
resources,  concrete  evidence  of  the 
likelihood  of  sustainability  of  grant 
objectives  within  the  State. 

These  grants  are  for  a  one-year  period 
and  may  be  renewed  for  a  period  of  up 
to  four  additional  years  depending  upon 
the  availability  of  funds  and  the  efficacy 
of  the  project  activities.  See  also  parts  IV 
andD(. 

In  meeting  grant  objectives,  it  is" 
expected  that  the  grantee  will  sub-award 
a  substantial  portion  of  its  award  to 
intermediary  organizations.  For 
purposes  of  this  SGA,  an  intermediary 
organization  is  defined  as  an  agent  that: 

•  Convenes  local  leadership  and 
broker  relationships  with  multiple 
partners  across  multiple  funding 
streams; 

•  Brings  together  workforce 
development  systems,  vocational 
rehabilitation  providers,  businesses, 
labor  unions,  educational  institutions, 
social  service  organizations, 
transportation  entities,  health  providers, 
and  other  Federal,  State,  and 
community  resources  which  youth  with 
disabilities  need  to  transition  to 
emplo)anent  successfully. 

Possible  intermediaries  include,  but 
are  not  limited  to,  community-based 
non-profit  organizations,  faith-based 
and  community  organizations,  employer 
organizations,  community  colleges, 
community  rehabilitation  programs,  etc. 

By  connecting  schools  and  other 
youth-serving  institutions  with 
workplaces  and  other  available  Federal, 
State,  and  community  resources,  the 
intermediaries  will  create  a  forum  for 
building  a  system  that  better  meets  the 
needs  of  all  interested  stakeholders.  In 
addition,  intermediary  organizations 
can  assist  the  state  in  assessing  and 
evaluating  the  performance  and  impact 
of  its  efforts  related  to  these  grant 
activities,  and  in  providing  necessary 
information  and  training  in  areas  such 
as  benefits  plaiming,  universal  access, 
reasonable  accommodation,  mented 
health,  housing,  transportation,  health 


produce  greater  strength,  efficiency,  and/or 
effectiveness. 


maintenance  (including  Medicare  and 
Medicaid),  and  other  self-sufficiency 
issues. 

DATES:  Applications  will  be  accepted 
commencing  on  June  16,  2003.  The 
closing  date  for  receipt  of  applications 
under  this  announcement  is  July  28, 
2003.  Applications  must  be  received  by 
4:45  p.m.  (e.t.)  at  the  address  below.  No 
exceptions  to  the  mailing  and  hand- 
delivery  conditions  set  forth  in  this 
notice  will  be  granted.  Applications  that 
do  not  meet  the  conditions  set  forth  in 
this  notice  will  be  considered  non- 
responsive. 

ADDRESSES:  Applications  shall  be 
mailed  to:  U.S.  Department  of  Labor, 
Procurement  Services  Center,  Attention: 
Cassandra  Willis,  Reference  SGA  03-16, 
Room  N-5416,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
TelefascimileiFAX)  applications  will 
not  be  accepted.  Applicants  are  advised 
that  mail  delivery  in  the  Washington 
area  may  be  delayed  due  to  mail 
decontamination  procedures. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cassandra  Willis,  U.S.  Department  of 
Labor,  Procurement  Services  Center, 
telephone  (202)  693-4570  (this  is  not  a 
toll-free  number),  prior  to  the  closing 
deadline.  Persons  who  are  deaf  qr  hard 
of  hearing  may  contact  the  Department 
via  the  Federal  Relay  Service,  (800) 
877-8339.  This  announcement  will  also 
be  published  on  the  Internet  on  ODEP's 
online  home  page  at:  http:// 
www2.doI.gov/odep.  Award 
notifications  will  aJso  be  published  on 
the  ODEP  home  page. 
SUPPLEMENTARY  INFORMATION:     ^ 

Part  L  Delivery  of  Applications 

1 .  Late  Applications.  Any  application 
received  after  the  exact  date  and  time 
specified  for  receipt  at  the  office 
designated  in  this  notice  will  be 
considered  non-responsive,  unless  it  is 
received  before  awards  are  made  and  it 
(a)  is  determined  that  its  late  receipt  was  .. 
caused  by  DOL  error;  (b)  was  sent  by 
U.S.  Postal  Service  registered  or 
certified  mail  not  later  than  the  fifth 
calendar  day  before  the  date  specified 
for  receipt  of  applications  {e.g.,  an 
application  submitted  in  response  to  a 
solicitation  requiring  receipt  of 
applications  by  the  20th  of  the  month 
must  have  been  post  marked  by  the  15th 
of  that  month);  or  (c)  was  sent  by  the 
U.S.  Postal  Service  Express  Mail  Next 
Day  Service  to  addressee  not  later  than 
5  p.m.  at  the  place  of  mailing  two 
working  days  prior  to  the  date  specified 
for  receipt  of  applications.  The  term 
"working  days"  excludes  weekends  and 
Federal  holidays.  "Post  marked"  means 
a  printed,  stamped  or  otherwise  placed 
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impression  (exclusive  of  a  postage  meter 
machine  impression)  that  is  readily 
identiflable,  without  further  action,  as 
having  been  supplied  or  affixed  on  the 
date  of  mailing  by  an  employee  of  the 
U.S.  Postal  Service. 

2.  Withdrawal  of  Applications, 
Applications  jnay  be  withdrawn  by 
written  notice  or  telegram  (including 
mail  gram)  received  at  any  time  before 
an  award  is  made.  Applications  may  be 
withdrawn  in  person  by  the  applicant  or 
by  an  authorized  representative  thereof, 
if  the  representative's  identity  is  made 
known  and  the  representative  signs  a 
receipt  of  the  proposal. 

3.  Hand-Delivered  Proposals.  It  is 
preferred  that  applications  be  mailed  at 
least  five  days  prior  to  the  closing  date. 
To  be  considered  for  funding,  hand- 
delivered  applications  must  be  received 
by  4:45  p.m.,  e.t.,  at  the  specified 
address.  Failure  to  adhere  to  the  above 
instructions  will  be  basis  for  a 
determination  of  non-responsiveness. 
Overnight  express  mail  from  carriers 
other  than  the  U.S.  Postal  Service  will 
be  considered  hand-delivered 
applications  and  must  be  received  by 
the  above  specified  date  and  time. 

Part  II.  Authority 

Omnibus  Appropriations  Resolution. 
2003.  Pub.  L.  1087;  Consolidated 
Appropriations  Act.  2001.  Pub.  L.  106- 
554.  29  U.S.C.  557b. 

Part  HI.  Background 

Young  people  with  disabilities 
experience  significant  challenges  in 
making  a  successful  transition  to  adult 
life.  According  to  the  U.S.  Department 
of  Education,  national  high  school 
graduation  rates  (e.g.,  diplomas,  GED, 
alternative  certificates)  for  students  with 
disabilities  lag  considerably  below  that 
of  youth  without  disabilities.  Nearly 
nine-tenths  or  88%  of  students  without 
disabilities  graduate  as  compared  to 
only  62%  of  those  with  disabilities. ■• 
Moreover,  students  with  disabilities 
experience  a  school  drop  out  rate  that  is 
three  times  greater  than  that  for  youth 
without  disabilities— 31%  vs.  11%. 
Youth  with  emotional  disabilities 
experience  an  even  higher  drop  out  rate 
of  54%. 

It  is  estimated  that  only  one-third  of 
young  people  with  disabilities  who 
need  job  training  receive  it.  Young 


*  U.S.  Department  of  Education.  National  Center 
on  Education  Statistics.  The  Condition  of  Education 
2000  in  Brief.  |eanne  H.  Nathanson  NCES  2001- 
045,  Washington.  DC;  U.S.  Government  Printing 
Office.  2001  U.S.  Department  of  Education.  Office 
of  Special  Education  and  Rehabilitation  Services, 
Twenty-second  Annual  Report  to  Congress  on  the 
Implementation  of  the  Individuals  with  Disabilities 
Act.  Washington.  DC.  U.S.  Government  Printing 
OfTice.  2000.  > 


people  with  disabilities  also  have 
significantly  lower  rates  of  participation 
in  post-secondary  education.  Finally, 
the  Social  Security  Administration  has 
found  that  many  young  people  with 
disabilities  entering  the  Supplementary 
Security  Income  (SSI)/Social  Security 
Disability  Insurance  (SSDI)  rolls  are 
likely  to  remain  on  the  program  rolls  for 
their  entire  lives. 

As  reflected  in  President  George  W. 
Bush's  New  Freedom  Initiative,  DOL's 
strategic  goals  and  the  Leave  No  Child 
Behind  Act  of  2001  (Pub.  L.107-110), 
young  people  with  disabilities  should 
have  the  opportunity  to  make  a  smooth 
transition  from  school  to  work  and/or 
post-secondary  education,  to  engage  in 
meaningful  employment,  to  live  within 
their  communities,  and  to  contribute  as 
productive  citizens  to  society.  Over  the 
last  10  years,  a  number  of  Federal  laws 
and  policies  have  been  implemented  to 
facilitate  access  to  transition  planning 
activities,  employment,  and  community 
living  for  youth  with  disabilities 
including  the  Individuals  with 
Disabilities  Education  Act  of  1975,  as 
amended  (IDEA);  the  Rehabilitation  Act, 
as  amended:  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act  (Perkins  Act)  (Pub. 
L.101-392);  the  School-to-Work 
Opportunities  Act  of  1994  (Pub.  L.  103- 
329);  the  Workforce  Investment  Act  of 
1998  (WIA)  (Pub.  L.  105-220,  29  U.S.C. 
2801  et  seq.y,  and  the  Leave  No  Child 
Behind  Act. 

Among  the  most  significant  pieces  of 
Federal  legislation  for  youth  with 
disabilities  is  IDEA,  which  focuses  on 
supports  and  services  for  infants, 
preschoolers,  school-aged  children,  and 
youth.  Transition  planning  and  services 
were  included  as  new,  but  key, 
components  in  the  1990  reauthorization 
of  IDEA.  Under  IDEA,  "transition 
services"  are  defined  in  part  as  "a 
coordinated  set  of  activities  for  a 
student  with  a  disability  that  (A)  is 
designed  within  an  outcome-oriented 
process,  that  promotes  movement  from 
school  to  post-school  activities, 
including  post-secondary  education, 
vocational  training,  integrated 
employment  (including  supported 
employment),  continuing  and  adult 
education,  adult  services,  independent 
living,  or  community  participation."  20 
U.S.C.  1401(30).  Under  IDEA,  as 
reauthorized  in  1997.  a  statement  of 
transition  service  needs  must  be 
included  in  the  student's  Individualized 
Education  Plan  (lEP)  beginning  at  age 
14. 

By  age  16,  or  younger  if  appropriate, 
the  lEP  must  include  a  statement  of 
needed  transition  services  that  describes 
related  services  and  conununity 


experiences  necessary  for  the  student  to 
engage  in  meaningful  employment  and/ 
or  post-secondary  education  and 
successful  community  living.  Transition 
services  must  be  based  upon  the 
individual  student's  preferences, 
interests,  and  needs,  and  include: 

•  Instruction; 

•  Related  services; 

•  Community  experiences; 

•  Development  of  employment  and 
other  post-school  adult  living  objectives, 
and 

•  Acquisition  of  daily  living  skills, 
including  functional  vocational 
evaluation  when  appropriate. 

The  school  system  is  responsible  for 
ensuring  that  each  youth  receives  all 
needed  transition  services.  As  discussed 
below,  however,  multiple  agencies  such 
as  vocational  rehabilitation  agencies 
need  to  be  involved  in  transition  to 
ensure  success. 

The  Rehabilitation  Act,  as  amended 
in  1998,  also  includes  a  number  of 
provisions  that  impact  the  transition 
planning  process.  Because  it  uses  the 
same  definition  of  transition  as  IDEA, 
and  requires  that  rehabilitation  and 
education  agencies  undertake  actions  to 
facilitate  transition,  the  Rehabilitation 
Act  promotes  coordination  of  transition 
and  rehabilitation.  Premised  on 
consumer  involvement,  the 
Rehabilitation  Act  requires  that  an 
Individualized  Plan  for  Employment 
(IPE).  which  identifies  a  vocational  goal 
and  all  the  services  needed  to  achieve 
that  goal,  be  developed  in  coordination 
with  the  IPE.  After  the  student  has  been 
determined  eligible,  transition  services 
may  be  provided  based  upon  the 
individual  student's  needs  including 
no-cost  services  such  as  career  guidance 
and  counseling  and  unpaid  on  the  job 
training,  as  well  as  "purchased" 
services  such  as  assistive  technology 
assessment  and  devices  and  supported 
employment. 

The  Perkins  Act  also  provides  Federal 
assistance  for  vocational  education 
programs  in  both  secondary  and  post- 
secondary  settings.  The  provisions  of 
the  Perkins  Act  state  that  schools  will 
assist  "special  populations"  (which 
includes  students  with  disabilities)  to 
ehter  vocational  education  programs 
and  will  assist  students  with  disabilities 
in  fulfilling  the  transitional  services 
requirement  of  IDEA. 

The  School-to-Work  Opportunities 
Act  of  1994,  which  sunset  in  October  of 
2001,  paved  the  way  for  a  new  approach 
to  learning  and  employment  in  America. 
Jointly  administered  by  the  United 
States  Departments  of  Education  and 
Labor,  School-to-Work  brought  together 
parents,  teachers,  and  business  leaders 
to  create  courses  to  prepare  students 
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both  academically  and  practically  for 
the  world  of  work.  The  intent  of  the 
School-to-Work  Opportimities  Act  of 
1994  was  to  provide  a  national 
framework  aiid  venture  capital  to  allow 
all  states  to  create  a  universal  statewide 
transition  system  t^at  offered  all  young 
Americans  access  to  performance-based 
training;  this  training  aimed  to  enable 
them  to  earn  portable  credentials, 
prepare  them  for  their  first  jobs  in  high- 
skill,  high-wage  careers,  and  increase 
their  opportunities  for  further 
education. 

Programs  funded  under  the  School-to- 
Work  Opportunities  Act  were  required 
to  integrate  work-based  and  school- 
based  learning  components  as  well  as 
"connecting  activities"  to  match 
students  with  work -based  learning 
opportunities  through  partnerships  with 
schools,  employers  and  other 
community  partners.  The  school-based 
learning  component  centered  on  the 
student's  career  major  and  his/her 
ability  to  meet  "the  same  challenging 
academic  standards  established  for  all 
students  in  their  state."  Work-based 
learning,  which  included  work 
experience,  workplace  mentoring,  and 
instruction  in  "general  workplace 
competencies"  was  intended  to  give 
practical  meaning  to  academic  concepts 
and  to  transform  traditional  instruction 
into  learning  experiences.  Connecting 
activities  were  intended  to  connect  the 
school-  and  work-based  learning 
components  and  included  such 
activities  as  matching  students  with 
work-based  learning  positions, 
providing  technical  assistance  to 
employers  in  designing  work-based 
learning,  and  linking  school-to-work 
activities  with  employer  and  industry 
strategies  for  upgrading  skills. 

The  WIA,  which  superceded  the  Job 
Training  Partnership  Act  (Pub.  L.  102- 
367),  provides  a  variety  of  work 
preparation  programs  to  assist  youth 
with  disabilities  in  achieving  their 
career  ambitions.  One  of  the  most 
significant  reforms  under  WIA  section 
129(c)  (29  U.S.C.  2854(c)),  is  the 
consolidation  of  the  year-round  youth 
program  and  the  summer  youth  program 
into  a  single  formula-based  funding 
stream.  Under  WIA,  each  local 
workforce  investment  area  must  have  a 
year-round  youth  services  strategy  that 
incorporates  summer  youth 
employment  opportunities  as  one  often 
required  program  elements  (WIA  section 
129(c)(2),  20  CFR  664.410).  The  10 
program  elements  reflect  successful 
youth  development  approaches  and 
focus  on  the  following  four  key  themes: 

1 .  Improving  educational  achievement 
(including  such  elements  as  tutoring, 
study  skills  training,  instruction  leading 


to  secondary  school  completion,  drop- 
out prevention  strategies,  and 
alternative  secondary  school  offerings); 

2.  Preparing  for  and  succeeding  in 
employment  (including  summer 
employment  opportunities,  paid  and 
unpaid  work  experience,  and 
occupational  skills  training); 

3.  Supporting  youth  (including 
supportive  services  needs,  providing 
adult  mentoring,  follow-up  services,  and 
comprehensive  guidance  and 
counseling);  and 

4.  Offering  services  intended  to 
develop  the  potential  of  young  people  as 
citizens  and  leaders  (including 
leadership  development  opportunities). ^ 

The  No  Child  Left  Behind  Act  of  2001, 
signed  by  President  Bush  on  January  8, 
2002,  is  a  landmark  in  education  reform 
designed  to  improve  student 
achievement  and  change  the  calture  of 
America's  schools.  The  Act  demands 
stronger  accountability  for  results  for  all 
students,  including  those  who  are 
economically  disadvantaged,  from  racial 
and  ethnic  minority  groups,  have 
disabilities,  or  have  limited  English 
proficiency.  Ih  addition,  it  provides  for 
greater  flexibility  for  states,  school 
districts  and  schools  in  the  use  of 
Federal  funds,  more  choices  for  parents 
of  children  from  disadvantaged 
backgrounds,  and  an  emphasis  on 
teaching  methods  that  have  been 
demonstrated  to  work.  The  Act  also 
places  an  increased  emphasis  on 
reading,  especially  for  young  children, 
enhancing  the  quality  of  our  nation's 
teachers,  and  ensuring  that  all  children 
in  America's  schools  learn  English. 

Increasing  the  number  of  youth 
making  a  successful  transition  to  work 
is  integral  to  accomplishing  the 
employment-related  objectives  of 
President  Bush's  New  Freedom 
Initiative  and  is  one  of  the  U.S. 
Department  of  Labor's  top  priorities.  A 
review  of  effective  practices  that  span 
education,  employment  and  training, 
youth  development,  and  disability 
shows  that  in  order  to  transition 
successfully  all  youth  need  the 
following  evidence-based  transition 
operating  principles  in  place: 

1.  Access  to  high  quality  standards- 
based  education  regardless  of  the 
setting; 

2.  Information  about  career  options; 

3.  Exposure  to  the  world  of  work; 

4.  Opportunities  to  develop  social, 
civic,  and  leadership  skills; 

5.  Strong  connections  to  caring  adults; 

6.  Access  to  safe  places  to  interact 
with  their  peers,  and 


^  It  should  be  noted  that  the  evidence-based 
operating  principles  central  to  this  grant  align 
closely  with  the  four  key  themes  for  serving  youth 
under  WIA. 


7.  Support  services  to  allow  them  to 
become  independent  adults. 

With  regard  to  these  evidence-based 
transition  operating  principles,  research 
specifically  indicates  that  academic  and 
career- technical  education  for  youth 
should  be  based  on  state  and/or 
industry  standeirds,  and  that  youth 
should  have  access  to  a  varied  and 
balanced  set  of  learning  strategies 
appropriate  for  the  individual.  Research 
further  reflects  that  in  order  to  help 
youth  make  informed  choices,  they 
should  undergo  a  career  assessment  that 
includes,  but  is  not  limited  to,  interest 
inventories,  and  formal  and  informal 
vocational  assessments.  Moreover,  they 
should  be  exposed  to  job  skills  training 
and  career  opportunities  that  provide  a 
living  wage,  be  provided  with 
information  about  education,  entry 
requirements  and  income  potential,  and 
be  provided  structured  support  to  post- 
secondary  education  and  other  life-long 
learning  opportunities.  In  addition, 
youth  with  disabilities  must  be 
provided  with  information  needed  to 
understand  the  relationships  between 
appropriate  benefits  planning  and  career 
choices,  to  learn  to  identify  and  access 
disability-related  support  and 
accommodations  needed  for  the 
workplace  and  commimity  living,  and 
how  best  to  communicate  their 
disability-related  support  and 
accommodation  needs  to  prospective 
employers  and  service  providers. 
Research  further  reflects  that  to 
transition  to  adulthood  successfully  all 
youth  should  be  exposed  to  a  range  of 
work-based  exploration  experiences 
such  as  site  visits,  community  service, 
job  shadowing,  and  Jiaid  and  unpaid 
internships.  In  providing  such 
experiences  for  youth  with  disabilities, 
mechanisms  must  be  in  place  to  ensure 
that  they  leam  how  to  request,  locate, 
and  secure  the  supports  and 
accommodations  they  need  at  the 
workplace. 

To  foster  leadership  development, 
youth  should  be  provided  with 
exposure  to  role  models  through  a 
variety  of  means,  including  mentoring 
activities  designed  to  establish  strong 
relationships  with  adults  through  formal 
and  informal  settings,  as  well  as  peer-to- 
peer  mentoring  opportunities.  In 
addition,  all  youth  should  be  provided 
skills  training  in  self-advocacy  and 
conflict  resolution,  and  be  exposed  to 
personal  leadership  and  youth 
development  opportunities  including 
commimity  service.  In  the  case  of  youth 
with  disabilities,  they  should  be 
exposed  to  mentors  and  role  models 
with  and  without  disabilities,  and 
receive  training  about  disability  culture. 
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Support  services,  which  youth  need 
to  transition  successfully,  may  include 
mental  and  physical  health  services, 
transportation,  and  tutoring,  as  well  as 
post-program  supports  through 
structured  arrangements  with  post- 
secondary  institutions  and  adult-serving 
agencies.  In  the  case  of  youth  with 
disabilities  there  may  be  a  need  for 
additional  support  services  including, 
but  not  limited  to.  access  to  and 
acquisition  of  assistive  technology, 
benefits  counseling,  independent  living 
centers  and  other  consumer-driven 
community-based  support  service 
agencies,  and  personal  assistance 
services,  including  readers,  interpreters, 
and  other  personal  assistance  services. 

Unfortunately,  access  to  transition 
services  consistent  with  these  evidence- 
based  transition  operating  principles  is 
frequently  hampered  by  the  fact  that  the 
workforce  development  and  education 
systems,  and  the  linked  income  support, 
health,  housing,  assistive  technology, 
social  service,  and  transportation 
service  systems,  are  driven  by: 

•  Differing  institutional  missions, 
each  with  distinctive  funding 
parameters  and  Bscal  incentives; 

•  Multiple  funding  streams  with 
substantial  variations  in  expected 
outcomes; 

•  Traditions; 

•  Capacities  of  the  institutions  and 
staff,  and 

•  Many  other  factors  that  separate 
rather  than  promote  a  transparent  and 
intemally/extemally  logical  system  that 
assists  young  people  to  become 
productive  members  of  our  society. 

To  address  this  situation,  states  need 
to  help  local  communities  and  service 
providers  find  ways  to  more  effectively 
organize,  support,  and  work  with — and 
through — a  wide  array  of  institutions, 
organizations  and  family  support 
networks  to  better  meet  the  transition- 
related  needs  of  young  people  with 
disabilities.  If  the  transition  outcomes  of 
youth  with  disabilities  are  to  improve, 
businesses,  labor  unions,  educational 
institutions,  social  service  agencies, 
transportation  providers,  health  service 
organizations,  and  othep community 
providers  must  work  together  and 
Federal,  state,  and  local  community 
resources  must  be  leveraged  effectively. 

To  promote  the  integration  of  the 
aforementioned  evidence-based 
transition  operating  principles  into  local 
transition  service  delivery,  and  in 
recognition  that  intermediary 
organizations  can  play  a  key,  convening 
role  in  effectuating  systems  change, 
ODEP  is  funding  these  Innovative  State 
Alignment  Grants  to  address  this  need. 
This  SGA  is  designed  to  help  states  to: 


•  Conduct  resource-mapping  to  assess 
their  youth  service  delivery 
infrastructure  in  light  of  the  evidence- 
based  transition  operating  principles 
discussed  above; 

•  Develop,  implement,  and  evaluate  a 
cross-agency  multi-year  state  plan  to 
improve  transition  outcomes  for  youth 
with  disabilities  through  blending  and/ 
or  braiding  of  Federal,  state,  and 
community  resources  and  the  use  of 
local  intermediary  organizations,  and 

•  Conduct  local  pilot  demonstrations 
to  determine: 

•  How  intermediary  organizations 
can  best  be  used  to  ensure  that  youth 
with  disabilities  obtain  transition 
services  consistent  with  the  evidence- 
based  transition  operating  principles, 
and 

•  The  impact  those  intermediaries 
have  on  improving  transition  outcomes 
for  youth  with  disabilities. 

All  grant-related  activities  are  to  be 
evaluated  consistent  with  the 
framework  set  forth  in  Pro-Bank"  and 
specific  outcomes  aire  to  be  measured 
based  on  data  already  being  collected 
from  multiple  service  sectors  (e.g., 
workforce  development,  education,  etc). 

In  order  to  conauct  the  local  pilot 
demonstrations  required  under  the 
grant,  the  grantee  is  expected  to  sub- 
award  a  substantial  portion  of  its  award 
to  fund  local  intermediary  organizations 
that  have  demonstrated  expertise  and 
experience  in  enlisting  the  active 
support  and  participation  of  key 
stsikeholders,  including  education 
entities,  the  workforce  development 
system,  businesses,  organized  labor,  and 
local  faith-based  and  community 
organizations.  These  activities  include, 
but  are  not  limited  to,  effectively 
operating  and  managing  their  programs, 
accessing  governmental  and  private 
funding  sources,  developing  and 
training  staff,  expanding  the  types  and 
reach  of  services  in  their  communities, 
and  replicating  promising  and  effective 
practices.  Grant  funds  issued  through 
these  sub-awards  may  be  used  to 
support  a  wide  range  of  local 
intermediary  activities  that  help  to 


*^  Utilizing  the  Congressionally  recognized 
Malcolm  Baldrige  Quality  Award  criteria  for 
continuous  improvement,  as  well  as  research 
conducted  by  PEPNet.  the  Workforce  Excellence 
Network  (WEN),  the  National  Center  on  Secondary 
Education  and  Transition  (NCSET),  and  the  Center 
for  the  Study  and  Advancement  of  Disability  Policy 
(CSADP).  the  National  Collaborative  on  Workforce 
and  Disability  for  Youth  (NCWD/Youth)  developed 
the  Pro-Bank  framework.  The  framework  consists  of 
eight  categories  by  which  an  organization  can  assess 
its  operations:  products  and  services  in  terms  of  the 
aforementioned  evidence-based  transition  operating 
principles  for  providing  effective  transition  services 
to  youth  with  disabilities.  Pro-Bank  information 
may  be  found  at:  http://www.ncwd-youth.info/ 
promisingPmctices/index.html — using  guide. 


ensure  positive  transition  outcomes  for 
youth  with  disabilities  between  the  ages 
of  14  and  24.  Allowable  activities 
include,  but  are  not  limited  to: 

•  Convening  key  stakeholders  to 
establish  community-wide  partnerships 
committed  to  preparing  young  people 
with  disabilities  for  employment  and/or 
further  educational  training  and/or 
independent  living; 

•  Supporting  peer  learning  and 
leadership  opportunities; 

•  Providing  necessary  information 
and  training  in  areas  such  as  beneBts 
planning,  universal  access,  reasonable 
accommodation,  mental  health, 
housing,  transportation,  health 
maintenance  (including  Medicare  and 
Medicaid),  and  other  self-sufficiency 
issues; 

•  Evaluating  transition  programs 
using  evidence-based  methods  as  set 
forth  in  Pro-Bank; 

•  Organizing  and  participating  in 
strategic  alliances  with  business  groups 
and  organizations; 

•  Integrating  school  and  work-based 
learning,  integrating  academic  and 
vocational  education,  and  establishing 
linkages  between  secondary  and  post- 
secondary  education; 

•  Systematically  integrating  existing 
local  education  and  training  programs 
and  resources  with  related  Federal, 
State,  and  local  programs  to  address 
effectively  the  learning  and  employment 
needs  of  youth  with  disabilities; 

•  Providing  staff  development  to 
teachers,  employers,  mentors, 
counselors,  community  rehabilitation 
agency  personnel,  One-Stop  staff,  and 
others  critical  to  successful  transition 
outcomes. 

Through  these  grant  activities  and 
associated  technical  assistance  provided 
by  the  National  Collaborative  on 
Workforce  and  Disability  for  Youth 
(NCWD/Youth)  {see  www.ncwd- 
youth.info).  which  ODEP  funds,  ODEP 
anticipates  effectuating  systemic  change 
that  will  lead  to  improved  transition 
results  for  youth  with  disabilities. 
Projects  are  required  to  collaborate  with 
the  NCWD/Youth  as  a  condition  of  the 
grant  to  ensure  that  the  strategies  and 
techniques  developed  as  a  result  of 
these  grant  activities  can  serve  as 
models  for  other  states'  systems  of  youth 
service  delivery. 

Part  IV.  Funding  Availability  and 
Period  of  Performance 

ODEP  anticipates  awarding  up  to  6 
grants  in  the  amount  of  $500,000, 
totaling  $3  million.  The  grants  will  be 
for  a  one-year  period  of  performance 
and  may  be  renewed  annually  up  to  four 
additional  option  years  for  a  total  of  five 
years  at  full  funding  depending  upon 


Federal  Register/Vol.  68,  No.  115/Monday,  June  16,  2003/Notices 


35725 


the  availability  of  funds  and  the  efficacy 
of  the  grant  activities,  established  by 
independent  reviews  conducted  by  the 
Department  of  Labor  or  its  designee. 
Proposals  must  include  budgetary 
information  for  a  five-year  period.  It  is 
anticipated  that  in  the  first  three 
quarters  of  the  first  funding  year, 
grantees  will  be  conducting  the  youth 
service  infrastructure  assessment 
(resource  mapping),  developing  the 
cross-agency  state  plan,  designing  local 
demonstrations,  and  making  the  sub- 
awards  to  intermediaries  necessary  to 
implement  the  plan.  The  demonstration- 
related  activities  will  be  carried  out  in 
subsequently  funded  years. 

Part  V.  Eligible  Applicants 

Eligible  applicants  include  State 
Workforce  Investment  Boards  or  the 
state's  functionally  equivalent  entities. 
Indian  and  Native  American  tribal 
entities,  or  consortia  of  tribes,  may 
apply  for  Innovative  State  Alignment 
Grants  for  Improving  Transition 
Outcomes  for  Youth  with  Disabilities 
through  the  Use  of  Intermediaries. 
These  grants  would  involve 
coordination  of  youth  services  and 
enhancements  for  people  with 
disabilities  in  a  specific  Indian 
community  or  covering  multiple  tribal 
entities  that  may  cut  across  multiple 
States  and/or  workforce  investment 
areas.  Grants  to  Indian  and  Native 
American  tribal  grantees  are  treated 
differently  because  of  sovereignty  and 
self-governance  established  under  the 
Indian  Self-Determination  and 
Education  Assistance  Act  allowing  for 
the  govemment-to-government 
relationship  between  the  Federal  and 
tribal  governments. 

Part  VI.  Format  Requirements  for  Grant 
Application 

General  Requirements:  Applicants 
must  submit  one  (1)  copy  with  an 
original  signature  and  2  additional 
copies  of  their  proposal.  To  aid  with  the 
review  of  applications,  DOL  also 
encourages  Applicants  to  submit  an 
electronic  copy  of  their  proposal  on  a 
disc  or  CD  using  Microsoft  Word. 
Applicants  who  do  not  provide  an 
electronic  copy  will  not  be  penalized. 
The  Application  Narrative  must  be 
double-spaced  with  standard  margins 
on  8 V2  X  11  papers,  and  be  presented  on 
single-sided,  nimibered  pages  with  the 
exception  of  format  requirements  for  the 
Executive  Summary.  The  Executive 
Summary  must  be  limited  to  no  more 
than  two  single-spaced,  single-sided 
pages  on  8  V2  X  11  papers  with  standard 
margins  throughout.  A  font  size  of  at 
least  twelve  (12)  pitch  is  required 
tliroughout.  Applications  that  fail  to 


meet  these  requirements  will  be 
considered  non-responsive. 

The  three  required  sections  of  the 
application  are: 

Section  I — Project  Financial  Plan; 
Section  II — Executive  Summary — 

Project  Synopsis; 
Section  III — Project  Narrative  (including 

Attachments,  not  to  exceed  40  pages). 

Mandatory  requirements  for  each 
section  are  provided  as  follows  in  this 
application  package.  Applications  that 
fail  to  meet  the  stated  mandatory 
requirements  of  each  section  will  be 
considered  non-responsive. 

Mandatory  Application  Requirements 

•  Section  I.  Project  Financial  Plan 
(Budget)  (The  Project  Financial  Plan 
will  not  count  against  the  application 
page  limits.)  Section  I  of  the  application 
must  include  the  following  three 
required  parts: 

(1)  Completed  "SF  424 — Application 
for  Federal  Assistance"  [See  Appendix 
A  of  this  SGA  for  required  form). 

(2)  Completed  "SF-424A— Budget 
Information  Form"  by  line  item  for  all 
costs  required  to  implement  the  project 
design  effectively.  (See  Appendix  B  of 
this  SGA  for  required  forms). 

(3)  Budget  Narrative  and  Justification 
that  provides  sufficient  information  to 
support  the  reasonableness  of  the  costs 
included  in  the  budget  in  relation  to  the 
service  strategy  and  planned  outcomes. 

The  application  must  include  one  SF- 
424  with  the  original  signatures  of  the 
legal  entity  applying  for  grant  funding 
and  2  additional  copies.  Applicants 
shall  indicate  on  the  SF-424  the 
organization's  IRS  Status,  if  applicable. 
Under  the  Lobbying  Disclosure  Act  of 
1995,  section  18  (29  U.S.C.  1611),  an 
organization  described  in  section 
501(c)(4)  of  the  Internal  Revenue  Code 
of  1986  that  engages  in  lobbying 
activities  will  not  be  eligible  for  the 
receipt  of  Federal  funds  constituting  an 
award,  grant,  or  loan.  (See  2  U.S.C. 
1611;  26  U.S.C.  501(c)(4).)  For  item  10 
of  the  SF-424,  the  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  number  for 
the  program  is  17.720. 

The  Budget  Narrative  and  Justification 
must  describe  all  costs  associated  with 
implementing  the  project  that  are  to  be 
covered  with  grant  funds.  Grantees  must 
provide  for  the  travel  and  associated 
costs  of  sending  at  least  one 
representative  to  the  annual  ODEP 
Policy  Conference  for  Grantees,  to  be 
held  in  Washington,  £)C  at  a  time  and 
place  to  be  determined.  Grantees  must 
comply  with  the  "Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments,"  (also  known 


as  the  "Common  Rule")  codified  at  29 
CFR  part  97,  and  must  comply  with  the 
applicable  OMB  cost  principles 
circulars,  as  identified  in  29  CFR  95.27 
and  29  CFR  97.22(b). 

In  addition,  the  budget  must  include 
on  a  separate  page  a  detailed  cost 
analysis  of  each  line  item.  Justification 
for  administrative  costs  must  be 
provided.  Approval  of  a  budget  by  DOL 
is  not  the  same  as  the  approval  of  actual 
costs.  The  individual  signing  the  SF  424 
on  behalf  of  the  applicant  must 
represent  and  be  able  to  legally  bind  the 
responsible  financial  and  administrative 
entity  for  a  grant  should  that  application 
result  in  an  award.  The  applicant  must 
also  include  the  Assuraitces  and 
Certifications  Signature  Page  (Appendix 
C). 

•  Section  II.  Executive  Summary — 
Project  Syttopsis  (The  Executive 
Summary  is  limited  to  no  more  than 
three  single-spaced,  single-sided  pages 
on  8V2  X  11  papers  with  standard 
margins  throughout.)  Each  application 
shall  include  a  project  sjmopsis  that 
identifies  the  following: 

(1)  The  name  of  the  applicant: 

(2)  The  planned  period  of 
performance; 

(3)  The  actions  already  undertaken  by 
the  state  to  address  transition  outcomes 
for  youth  with  disabilities; 

(4)  An  overview  of  the  applicant's 
plan  for  using  resource  mapping  to 
assess  the  state's  existing  youth  service 
infiastructure,  including  existing 
intermediary  organizations,  to 
determine  whether  and/or  to  what 
extent  it  is  currently  serving  youth  vfith 
disabilities  consistent  with  the  « 
evidence-based  operative  principles 
discussed  previously  and  the  criteria 
established  in  Pro-Bank; 

(5)  A  statement  of  the  applicant's 
strategy  for  obtaining  and  sustaining 
collaboration  and  coordination  among 
and  between  Federal,  State,  and  local 
agencies  needed  to  finance  transition 
services  for  youth  with  disabilities 
through  the  blending  and  braiding  of 
resources,  and  for  developing  initial 
common  performance  measures; 

(6)  An  overview  of  how  the  applicant 
v\rill  develop  and  use  local 

*  demonstration  projects  to  address  any 
gaps  revealed  in  the  statewide  youth 
infrastructure  assessment,  and  a  general 
statement  of  how  local  model 
demonstrations  will  be  conducted  to 
determine  how  intermediaries  can  best 
be  used  to  ensure  that  transition 
services  consistent  with  the 
aforementioned  operating  principles  are 
incorporated  into  the  State  and  local 
systems  of  service  delivery;  and 

(7)  The  ways  in  which  tne  proposal  is 
coordinated  with  other  disability-related 
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grant  initiatives  from  DOL,  the 
Department  of  Education,  the 
Department  of  Health  and  Human 
Services  (HHS),  the  Social  Security 
Administration  (SSA),  the  Department 
of  Housing  and  Urban  Development 
(HUD)  and  other  Federal  partners. 

•  Section  III.  Project  Narrative  (The 
Project  Narrative  plus  attachments  are 
limited  to  no  more  than  forty  (40)  8'/;. 
X  11  pages,  double-spaced  with  standard 
one-inch  margins  (top,  bottom,  and 
sides),  and  be  presented  on  single-sided, 
numbered  pages.  Note:  The  Financial 
Flan,  the  Executive  Summary,  and  the 
Appendices  are  not  included  in  the 
forty  (40) — page  limit.)  The  substantive 
requirements  for  the  project  narrative 
are  described  below  under  part  VII — 
Statement  of  Work. 

All  text  in  the  application  narrative, 
including  titles,  headings,  foatnotes, 
quotations,  and  captions,  as  well  as  all 
text  in  charts,  tables,  figures,  and  graphs 
must  be  double-spaced  (no  more  than 
three  lines  per  vertical  inch);  and,  if 
using  a  proportional  computer  font,  use 
no  smaller  than  a  12-point  font,  and  an 
average  character  density  no  greater 
than  18  characters  per  inch  (if  using  a 
non-proportional  font  or  a  typewriter, 
do  not  use  more  than  12  characters  per 
inch).  Applications  that  fail  to  meet 
these  requirements  will  be  considered 
non-responsive. 

Part  VII.  Government  Requirements/ 
Statement  of  Work  (Project  Narrative) 

The  Project  Narrative,  or  Section  III  of 
the  grant  application,  should  provide 
complete  information  on  how  the 
applicant  will  address  the  following 
Department  of  Labor  strategic  goal 
priorities  to  ensure  a  Prepared 
Workforce: 

(1)  Increasing  the  availability  of  skills 
training,  employment  opportunities, 
and  career  advancement  for  persons 
with  disabilities. 

(2)  Increasing  the  number  of  youth 
making  a  successful  transition  to  work 
or  who  enter  further  training  or 
educational  programs. 

Proposals  will  be  rated  based  upon 
the  quality  of  the  applicant's  response 
in  addressing  the  four  criteria  described 
below  in  terms  of  a  comprehensive 
strategic  approach  that  incorporates  the 
Department's  priorities  noted  above. 
The  four  criteria  (Statement  of  Need, 
Comprehensive  Service  Strategy,— 
Sustainability,  and  Management  and 
Outcomes)  must  be  addressed  and  the 
applicant's  accomplishments  or  status 
with  r^ard  to  each  item  provided. 

The  Department,  however,  does  not 
expect  the  applicant  to  incorporate 
every  item  listed  as  part  of  their  strategy 
and  proposal  design.  The  Department 


recognizes  that  the  needs  and  ' 
requirements  of  each  state  may  be 
different,  and  therefore,  some  of  the 
options  identified  may  be  more  relevant 
than  others  in  a  particular  state. 

1.  Statement  of  Need  (10  points) 

The  purpose  of  the  Statement  of  Need 
criteria  is  to  establish  the  overall  status 
of  disability  issues  relating  to  youth  in 
the  applicant's  state;  to  identify 
strengths  and  deHciencies  to  be 
addressed  by  the  applicant's  proposal; 
to  identify  the  overall  scope  of  proposal 
objectives  and  design;  and  to  present  the 
applicant's  need  for  grant  resources. 
These  criteria  will  be  rated  based  upon 
the  applicant's  identified  needs  and 
proposed  approaches  to  addressing 
these  needs  in  the  context  of  the 
Department's  priorities. 

For  proposals  targeted  to  a  specific 
Indian  community  or  covering  multiple 
tribal  entities  which  may  cut  across 
multiple  states  and/or  local  areas, 
describe  the  overall  approach  of  the 
project,  and  identify  the  inadequacies 
and  deficiencies  of  the  service  delivery 
to  the  applicable  community,  and  how 
the  project  expects  to  address  these. 

Tne  narrative  in  this  section  should: 

(1)  Describe  the  potential  contribution 
of  the  proposed  project  to  increasing  the 
quality  and  coordination  of  transition 
services  available  in  the  state; 

(2)  Describe  the  overall  status  and 
actions  taken  to  date  within  the  state 
related  to  addressing  the  transition 
needs  of  youth  with  disabilities; 

(3)  Describe  how  intermediary 
organizations  are  currently  being  used 
in  the  youth  service  delivery 
infrastructure  and  provide  an  overview 
of  the  youth  service  provider 
organizations  operative  within  the  state; 

(4)  Describe  any  significant 
deficiencies  in  the  state  or  local 
workforce  investment  system,  in  the 
educational  system,  in  the  vocational 
rehabilitation  system  and  in  the 
provision  of  employment-related 
supports  such  as  housing,  health  care, 
and  transportation  that  present  barriers 
to  employment  for  young  people  with 
disabilities  and  explain  what  will  be 
accomplished  under  this  grant  to 
address  them; 

(5)  Identify  the  percentage  of  young 
people  with  disabilities  in  the  state 
overall;  the  percentage  receiving  Social 
Security  Disability  Insurance  (SSDI). 
Social  Security  Income  (SSI),  and 
Medicaid  and  Medicare  benefits;  and 
the  percentage  receiving  special 
education,  vocational  rehabilitation, 
mental  health,  and  WIA-funded 
services; 

(6)  Identify  the  most  recent  state 
graduation  rates  for  young  people  with 


disabilities  in  the  state,  as  well  as  the 
overall  graduation  rate; 

(7)  Describe  the  number  of  young 
people  with  disabilities  expected  to  be 
served  within  the  state,  and  the 
importance  or  magnitude  of  the  results 

,  that  are  likely  to  be  attained  by  the 
proposed  project;  and 

(8)  Identify  additional  state  and/or 
local  funds  and  resources  that  will  be 
used  to  support  and  sustain  the  overall 
objectives  of  the  grant; 

(9)  Identify  networks  of  faith-based 
and  community  organizations  that  will 
be  utilized  in  the  service  delivery 
system. 

In  evaluating  the  quality  of  the 
proposal  narrative,  ODEP  will  consider 
the  applicant's  needs  identified  and 
proposed  approaches  to  addressing  the 
needs  in  the  context  of  ODEP's 
priorities. 

2.  Comprehensive  Service  Strategy  (35 
points) 

The  purpose  of  the  Comprehensive 
Service  Strategy  criterion  is  to  identify 
the  approach  the  applicant  is  proposing 
to: 

•  Conduct  resource  mapping  to  assess 
the  state's  current  youth  service 
infrastructure  in  light  of  the  evidence- 
based  transition  operating  principles 
and  the  categories  outlined  in  the  Pro- 
Bank  framework; 

•  Develop,  implement,  and  evaluate  a 
cross-agency  multi-year  state  plan  to 
improve  transition  outcomes  for  youth 
with  disabilities  through  blending  and/ 
or  braiding  of  Federal,  state,  and 
community  resources  and  the  use  of 
local  intermediary  organizations; 

•  Conduct  pilot  demonstrations  to 
determine: 

•  How  intermediary  organizations 
can  best  be  used  to  ensure,  through 
cross-agency  partnerships,  that  youth 
with  disabilities  obtain  transition 
services  consistent  with  the  evidence- 
based  operating  principles,  and 

•  The  impact  those  intermediaries 
have  on  improving  transition  outcomes 
for  youth  with  disabilities. 

In  general,  this  requires  extensive 
linkages,  knowledge  and  understanding 
of  the  Pro-Bank  framework  and  resource 
mapping,  as  well  as  applicable 
resources  that  address  multiple 
disability  issues  and  barriers  to 
education  and  employment  that  are 
commonly  experienced  by  young 
persons  with  disabilities. 

A.  Sto^Capacify— The  applicant 
must  identify  how  it  will  ensure  that 
trained  staff  knowledgeable  about  the 
state's  youth  serving  infrastructure  and 
of  the  complexities  of  coordinating  the 
services  and  supports  needed  for  youth 
with  disabilities  to  transition 
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successfully  are  available  to  conduct  the 
activities  required  under  this  grant. 
Accordingly,  the  application  should: 

(1)  List  key  positions  required  to  carry 
out  the  project  as  proposed,  the  key 
individuals  proposed  to  fill  the 
positions,  and  a  detailed  description  of 
the  kind  of  work  these  individuals  will 
perform  within  the  project; 

(2)  Provide  evidence  of  the  staffs 
skill,  knowledge  and  experience  in 
carrying  out  these  types  of  activities, 
and  describe  their  relevant  training 
(resumes  must  be  included  in  the 
Appendices); 

(3)  Describe  the  specific  experience 
the  key  personnel  have  in  serving  young 
people  with  disabilities,  in  addressing 
specific  barriers  to  employment,  and  in 
implementing  and  administering  project 
plans  similar  to  that  in  the  proposed 
grant  project;  and 

(4)  Describe  how  ongoing  technical 
assistance  and  staff  development  will  be 
provided. 

B.  Proposed  Design — In  addressing 
the  proposed  design  element  of  the 
Statement  of  Work,  the  applicant 
should: 

(1)  Describe  the  project  partnerships 
in  detail,  and  the  commitment 
(including  resource  commitment)  of  the 
partners  to  the  proposed  project. 

(2)  Discuss  how  the  applicant  will 
ensure  the  participation  and 
cooperation  of  the  following 
stakeholders  in  both  designing  and 
implementing  of  the  improved  state 
youth  service  infrastructure: 

a.  State  departments  of  Labor, 
Education,  and  Vocational 
Rehabilitation,  Governors'  Committees 
on  Employment  of  People  with 
Disabilities,  State  Councils  for 
Independent  Living,  Mental  Health 
Agencies,  Mental  Retardation  and 
Developmental  Disability  Councils,  and 
Temporary  Assistance  for  Needy 
Families  (TANF)  Agencies; 

b.  Local  WIA  youth  services 
providers.  Jobs  Corps  representatives, 
public  housing  and  transportation 
authorities,  local  One  Stop  centers  and 
other  community  partners  [e.g.,  area 
disability  organizations.  Centers  for 
Independent  Living,  faith-based  and 
community  organizations); 

c.  Employers  and  their  professional 
networks  such  as  Business  Leadership 
Networks  (BLNs)  that  have  been 
established  in  approximately  30  states, 
Chambers  of  Commerce,  and  other 
employer  trade  associations;  and 

d.  Youth  with  disabilities,  their 
families,  the  state's  Youth  Leadership 
Forum  (where  one  has  been 
established),  and  state  members  of  the 
National  Youth  Leadership  Network. 


(3)  Discuss  how  the  applicant  will 
work  with  Federal  agencies  and 
programs  as  needed  to  blend  the  Federal 
services  with  the  improved  state  youth 
service  infrastructure.  Federal  agencies 
and  programs  may  include  the 
Department  of  Health  and  Human 
Services'  Maternal  and  Child  Health 
Bureau,  Children  with  Special  Health 
Care  Needs  Program,  Center  for 
Medicare  &  Medicaid  Services, 
Substance  Abuse  and  Mental  Health 
Services  Administration,  and 
Administration  on  Developmental 
Disabilities;  Social  Security 
Administration;  and  the  Department  of 
Education's  Office  of  Special  Education 
and  Rehabilitative  Services; 

(4)  Describe  how  the  statewide 
assessment  of  the  existing  youth  service 
infrastructure  using  resource  mapping 
will  be  conducted  and  how  its  results 
will  be  used  to  redirect  services,  and 
blend  and  braid  resources  across 
multiple  funding  streams  that  may  have 
diverse  performance  measures  and  data 
collection  systems; 

(5)  Describe  the  process  that  will  be 
used  in  making  sub-awards  to 
intermediaries,  and  the  types  of 
functions  intermediaries  will  play  in 
grant-related  activities; 

(6)  Explain  how  model 
demonstrations  will  be  conducted,  and 
how  such  demonstrations  will  be  used 
in  conjunction  with  the  results  of  the 
statewide  assessment  to  develop  a 
replicable  framework  for  using 
intermediaries  to  provide  transition 
services  that  result  in  improved 
outcomies  for  youth  with  disabilities; 

(7)  Explain  how  the  activities 
proposed  will  lead  to  better 
coordination  of  available  resources, 
better  service  delivery,  and  ultimately 
more  youth  with  disabilities  obtaining 
jobs,  job  training,  and  post-secondary 
education; 

(8)  Identify  and  explain  the  benefits  or 
results  expected  from  the  grant  activities 
proposed;  and 

(9)  Explain  how  technology  will  be 
used  in  carrying  out  grant  activities 
[e.g.,  tracking  outcomes,  data  collection, 
e-mentoring,  web-based  trainings, 
assistive  technology,  etc.) 

In  evaluating  the  quality  of  the 
proposed  project  design.  ODEP  will 
consider  the  following  factors; 

(a)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable; 

(b)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to. 
and  will  successfully  address,  the  needs 
of  the  target  population  and  other 
identified  needs  and  the  quality  of  the 
applicant's  plans  regarding  project 


partnerships  and  intermediary 
organization  utilization; 

(c)  The  extent  to  which  experienced 
and  trained  staff  will  direct  the  key 
activities  of  the  grant; 

(d)  The  extent  to  which  the  design  of 
the  proposed  project  provides 
procedures  and  approaches  for 
collaboration  and  coordination  with  key 
agencies  and  organizations  and 
identification  of  critical  roles; 

(e)  The  extent  to  which  the  design  of 
the  proposed  project  provides  clear 
understanding  and  integration  of  the 
Pro-bank  framework  and  resource 
mapping; 

(i)  The  extent  to  which  the  proposed 
project  will  be  coordinated,  including 
demonstrated  support  and  commitment 
from  key  organizations,  employers,  and 
agencies; 

(g)  The  extent  to  which  the  applicant 
encourages  involvement  of  people  with 
disabilities  and  their  families,  experts 
and  organizations,  and  other  relevant 
stakeholders  in  project  activities; 

3.  Sustainability  (30  points) 

The  purpose  of  the  Sustainability 
criterion  is  to  identify  strategies  for 
ensuring  that  activities  funded  under 
the  grant  will  continue  once  Federal 
funding  ceases.  Resources  and 
partnerships  are  an  integral  element  of 
the  project,  as  they  support  and 
strengthen  the  quality  of  the  technical 
skills  training  provided  and  contribute 
materially  toward  sustainability. 
Sustainability  must  be  an  objective  built 
into  the  project  design  and  ongoing 
operation  of  the  project. 

Projects  funded  under  this  SGA  will 
be  judged  on  their  demonstrated  ability 
to  leverage  a  combination  of  Federal, 
State,  and  local  public  sector  resources, 
as  well  as  private  and  local  non-profit 
sector  resources  for  purposes  of 
sustainability.  Accordingly,  in  this 
section  the  applicant  should  enumerate 
these  resources,  describe  any  specific 
existing  contractual  commitments,  and 
provide  concrete  evidence  of  the 
likelihood  of  continued  support  after 
the  grant  period. 

Grantees  are  expected  to  use  this  grant 
as  seed  money  to  develop  other  public 
and  private  resources  in  order  to  ensure 
sustainability  of  grant  activities 
following  completion  of  the  funding 
period.  The  Department  considers 
detailed  commitments  for  specific  new 
activities  as  more  important  than 
promises  of  in-kind  supports  in  showing 
sustained  support  for  the  project.  Grants 
recently  received  from  another  agency 
can  be  discussed  in  the  proposal,  but 
the  applicant  should  be  precise  about 
which  activities  precede  this  grant  and 
which  will  occur  because  of  this  grant. 
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In  evaluating  the  quality  of  the  plan 
for  sustainability,  the  Department 
considers  the  following  factors  to  be  of 
particular  importance: 

(a)  The  extent  to  which  the  proposed 
project  is  designed  to  build  capacity  and 
yield  results  that  will  extend  beyond  the 
period  of  this  grant; 

(b)  The  likelihood  that  use  of  the  Pro- 
Bank  framework  will  serve  as  a  basis  for 
continuous  improvement  of  the  state's 
youth  service  infrastructure; 

(c)  The  likelihood  of  the  applicant 
successfully  securing  state  ownership 
and  participation  in  these  projects  when 
these  grant  funds  cease;  and 

(d)  The  extent  to  which  partnerships 
with  outside  entities  (including  public 
and  private  disability  and  faith-based 
and  community  organizations)  and 
funding  from  additional  Federal,  State, 
and/or  local  resources  will  be  effectively 
leveraged  and  utilized  in  continuing 
activities  after  the  expiration  of  the 
grant. 

Letter  from  the  Governor.  A  letter 
from  the  Governor  or  functionally 
equivalent  entity  reflecting  support  of 
the  applicant's  proposal  will  be  viewed 
favorably.  If  a  letter  from  the  Governor 
is  not  feasible,  the  application  may 
include  a  letter  from  the  head  of  an 
appropriate  State  agency. 

Other  Letters  of  Commitment. 
Applicants  may  also  include  letters  of 
support  from  other  relevant  State 
agencies  if  they  provide  speciHc 
commitments  regarding  the  application 
to  this  solicitation.  Such  letters  can 
increase  an  applicant's  score  by 
showing  that  the  commitments  in  the 
text  of  the  proposal  are  grounded  with 
actual  commitments.  Form  letters  will 
be  considered  non-responsive. 

4.  Management  and  Outcomes  (25 
points) 

The  purpose  of  the  Management  and 
Outcomes  criterion  is  to  determine 
whether  the  applicant  has  developed  an 
adequate  management  plan  to 
effectively  carry  out  the  objectives  and 
scope  of  the  proposed  project  on  time 
and  within  budget,  to  describe  the 
predicted  outcomes  resulting  from 
activities  funded  under  this  SiGA,  and  to 
identify  how  the  results  of  the 
evaluation(s)  conducted  using  the  Pro- 
Bank  framework  and  data  already  t)eing 
collected  from  multiple  service  sectors 
(e.g.,  workforce  development, 
education,  etc.)  will  be  used  to 
determine  success. 

Applicants  should  provide  a  detailed 
management  plan  that  identifies  the 
critical  activities,  time  frames  and 
responsibilities  for  effectively 
implementing  the  project,  including  the 
evaluation  process  for  assuring 


successful  implementation  of  grant 
objectives.  A  description  should  be 
provided  of  the  plan  to  use  data  already 
being  collected  across  services  sectors  to 
identify  the  demographic  characteristics 
of  youth  with  disabilities  served  in  the 
applicant's  state  as  a  result  of  grant 
activities,  as  well  as  to  identify  the  types 
of  activities  being  conducted,  and  to 
determine  program  outcomes  [e.g.,  post- 
secondary  education,  employment, 
independent  living,  etc.).  This  data  is 
then  to  be  compared  with  comparable 
data  on  students  with  and  without 
disabilities  not  participating  in  the  grant 
projec.t(s). 

In  addition,  applicants  should  outline 
the  strategy  for  documenting  and 
reporting  the  activities  undertaken 
during  the  life  of  the  grant  for  ODEP's 
future  use  in  working  with  other 
grantees  and  constituencies. 

In  evaluating  the  management  and 
outcome  criteria,  the  Department 
considers  the  following  factors  to  be  of 
particular  importance: 

(1)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
are  clearly  specifred  and  measurable; 

(2)  The  extent  to  which  the  design  of 
the  proposed  project  features  innovative 
methods  for  developing  new  sites  and/ 
or  strengthening  existing  sites; 

(3)  The  extent  to  whicn  the  proposal 
incorporates  the  cross-agency,  multi- 
year  state  plan  in  part  Vll.  Government 
Requirements/Statement  of  Work, 
section  2.  Comprehensive  Service 
Strategy; 

(4)  The  extent  to  which  the  proposed 
budget  and  narrative  justification  are 
adequate  to  support  the  proposed 
project; 

(5)  The  extent  to  which  performance 
feedback  and  continuous  improvement 
are  integral  to  the  design  of  the 
proposed  project; 

(6)  The  extent  to  which  the  methods 
of  evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives, 
context,  and  outcomes  of  the  proposed 
project; 

(7)  The  extent  to  which  the  methods 
of  evaluation  provide  for  examining  the 
effectiveness  of  project  implementation 
strategies; 

(8)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measures  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data; 

(9)  The  extent  to  which  the  evaluation 
will  provide  information  to  other 
programs  about  effective  strategies 
suitable  for  replication  or  testing  in 
other  settings; 

(10)  The  extent  to  which  the  methods 
of  evaluation  measure,  in  both 


quantitative  and  qualitative  terms, 
program  results  and  satisfaction  of 
people  with  disabilities; 

(11)  The  extent  to  which  the 
management  plan  for  project 
implementation  is  likely  to  achieve  the 
objectives  on  time  and  within  budget; 

(12)  The  adequacy  of  mechanisms  for 
ensuring  high-quality  products  and 
services  from  the  proposed  project;  and 

(13)  The  extent  to  which  me  time 
commitments  of  the  state  director  and 
other  key  project  personnel  are 
appropriate  and  adequate  to  meet  the 
objectives  of  the  proposed  project. 

Part  Vm.  Monitoring  and  Reporting 

Monitoring:  Department  shall  be 
responsible  for  ensuring  the  effective 
implementation  of  each  competitive 
grant  project  in  accordance  with  the 
provisions  of  this  announcement  and 
the  terms  of  the  grant  award  document. 
Applicants  should  assume  that 
Department  staff,  or  their  designees,  will 
conduct  on-site  project  reviews 
periodically.  Reviews  will  focus  on 
timely  project  implementation, 
performance  in  meeting  the  grant's 
programmatic  goals  and  objectives, 
expenditure  of  grant  funds  on  allowable 
activities,  integration  and  coordination 
with  other  resources  and  service 
providers  in  the  local  area,  and  project 
management  and  administration  in 
achieving  project  objectives.  Innovative 
State  Alignment  Grants  for  Improving 
Transition  Outcomes  may  be  subject  to 
other  additional  reviews  at  the 
discretion  of  the  Department. 

Reporting:  Grantees  will  be  required 
to  submit  quarterly  financial  and 
narrative  performance  reports  under  the 
Innovative  State  Alignment  Grants  for 
Improving  Transition  Outcomes 
program  as  prescribed  by  OMB  Circular 
A-102  and  A-110,  as  codified  by  29 
CFR  parts  97. 

(1)  A  Quarterly  Report  will  be 
required  within  thirty  (30)  days  of  the 
end  of  each  quarter  beginning  ninety 
days  from  the  award  of  the  grant  and  is 
estimated  to  take  five  hours  to  prepare 
on  average.  The  form  for  the  Quarterly 
Report  will  be  provided  by  ODEP.  ODEP 
will  work  with  the  grantee  to  help  refine 
the  requirements  of  the  report,  which 
will,  among  other  things,  include 
measures  of  ongoing  analysis  for 
continuous  improvement  and  customer 
satisfaction. 

(2)  Financial  reporting  will  be 
required  quarterly  using  the  on-line 
electronic  reporting  system  for  the 
Standard  Form  269 — Financial  Status 
Report  (FSR). 

(3)  A  Final  Project  Report,  including 
an  assessment  of  project  performance 
and  outcomes  achieved  will  be  required 
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and  is  estimated  to  take  twenty  hours  to 
complete.  This  report  will  be  submitted 
in  hard  copy  and  on  electronic  disk 
using  a  format  and  following 
instructions  that  will  be  provided  by 
ODEP.  A  draft  of  the  final  report  is  due 
to  the  ODEP  thirty  (30)  days  before  the 
termination  of  the  grant.  "The  final  report 
is  due  to  ODEP  sixty  (60)  days  following 
the  termination  of  the  grant. 

The  Department  has  established 
priorities  for  FY  2003  as  noted  in  the 
introduction  of  part  VII — Government 
Requirements/Statement  of  Work. 
Innovative  State  Alignment  Grants  for 
Improving  Transition  Outcomes 
grantees  will  be  expected  to  support 
these  priorities. 

ODEP  may  arrange  for  and  conduct  an 
independent  evaluation  of  the 
outcomes,  impacts,  and 
accomplishments  of  each  funded 
project.  Grantees  must  agree  to  make 
available  records  on  all  parts  of  project 
activity,  including  participant  post 
secondary  and  employment  data,  and  to 
provide  access  to  personnel,  as  specified 
by  the  evaluator(s),  under  the  direction 
of  ODEP.  This  independent  evaluation 
is  separate  from  the  ongoing  evaluation 
for  continuous  improvement  required  of 
the  grantee  for  project  implementation. 
Grantees  must  also  agree  to  collaborate 
with  other  research  institutes,  centers, 
studies,  and  evaluations  that  are 
supported  by  DOL  and  other  relevant 
Federal  agencies,  as  appropriate. 
Finally,  Grantees  must  agree  to  actively 
utilize  the  programs  sponsored  by  the 
ODEP,  including  the  Job 
Acconunodation  Network,  [http:// 
www.jan.wvu.edu),  and  the  Employer 
Assistance  Referral  Network  {http:// 
www.eamworks.com). 

Part  IX.  Review  Process  and  Evaluation 
Criteria 

All  applications  will  be  reviewed  for 
compliance  with  the  requirements  of 
this  notice.  A  careful  evaluation  of 
applications  will  be  made  by  a  technical 
review  panel,  which  will  evaluate  the 
applications  against  the  rating  criteria 


listed  in  this  SGA.  The  panel  results'are 
advisory  in  nature  and  not  binding  on 
the  Grant  Officer.  The  Department  may 
elect  to  awcud  grants  either  with  or 
without  discussion  with  the  applicant. 
In  situations  without  discussions,  an 
award  will  be  based  on  the  applicant's 
signature  on  the  SF  424,  which 
constitutes  a  binding  offer.  The  Grant 
Officer  may  consider  any  infonnaticHi 
that  is  available  and  will  make  final 
award  decisions  based  on  what  is  most 
advantageous  to  the  Government, 
considering  factors  such  as: 

Panel  findings;  Geographic 
distribution  of  the  competitive 
applications  and  the  currently  existing 
Youth  Innovative  Grants  (NAPA  and 
San  Diego,  CA;  Kapolei,  HI;  Chicago,  IL; 
Greenfield,  IN;  Wheaton,  MD;  Detroit. 
MI;  Bloomington,  MN;  Jackson.  MS; 
New  York.  NY;  Oklahoma  City.  OK; 
Portland,  OR;  Philadelphia.  PA;  Falls 
Church,  VA;  and  Seattle,  WA);  and 
Availability  of  funds. 

Part  X.  Administration  Provisions  ^ 

/.  A.  Administrative  Standards  and 
Provisions 

Grantees  are  strongly  encouraged  to 
read  these  regulations  before  submitting 
a  proposal.  The  grants  awarded  under 
this  SGA  shall  be  subject  to  the 
following  as  applicable: 

•  29  CFR  part  95— Grants  and 
Agreements  With  Institutions  of  Higher 
Education,  Hospitals,  and  Other  Non- 
profit Organizations,  and  With 
Commercial  Organizations,  Foreign 
Governments,  Organizations  Under  the 
Jurisdiction  of  Foreign  Governments, 
and  International  Organizations. 

•  29  CFR  part  96— Audit 
Requirements  for  Grants,  Contracts,  and 
Other  Agreements. 

•  29  CFR  part  97— Uniform 
Administrative  Requirement  for  Grants 
emd  Cooperative  Agreements  to  State 
and  Local  Governihents. 

//.  B.  Allowable  Costs 

Determinations  of  allowable  costs 
shall  be  made  in  accordance  with  the 


following  Federal  cost  principles  as 
applicable: 

•  State  and  Local  Government — OMB 
Circular  A-87. 

•  Nonprofit  Organizations — OMB 
Circular  A-122. 

•  Profit-Making  Commercial  Firms — 
48  CFR  part  31. 

Profit  will  not  be  considered  an 
allowable  cost  in  any  case. 

///.  C.  Grant  Assurances 

As  a  condition  of  the  award,  the 
applicant  must  certify  that  it  will 
comply  fully  with  the 
nondiscrimination  and  equal 
opportimity  provisions  of  the  following 
laws: 

•  29  CFR  part  31 — Nondiscrimination 
in  Federally-assisted  programs  of  the 
Department  of  Labor,  effectuation  of 
title  VI  of  the  Civil  Rights  Act  of  1964. 

•  29  CFR  part  32 — Nondiscrimination 
on  the  Basis  of  Disability  in  Programs 
and  Activities  Receiving  or  Benefiting 
from  Federal  Assistance.  (Implementing 
section  504  of  the  Rehabilitation  Act,  29 
U.S.C.  794). 

•  29  CFR  part  36 — Nondiscrimination 
on  the  Basis  of  Sex  in  Education 
Programs  or  Activities  Receiving 
Federal  Financial  Assistance. 
(Implementing  title  IX  of  the  Education 
Amendments  of  1972,  20  U.S.C.  1681  et 
seq.). 

Signed  in  Washington,  DC  this  10th  day  of 
June,  2003. 
Lawrrence  J.  Kuss, 

Grant  Officer. 

"  Appendix  A.  Application  for  Federal 
Assistance,  Form  SF  424 

Appendix  B.  Budget  Information  Sheet, 
Form  SF  424A 

Appendix  C.  Assju-ances  and 
Certifications  Signature  Page 

Appendix  D.  Survey  on  Ensiuing  Equal 
Opportunity 
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APPUCATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Approval  No.  0348-0043 


1.  TYPE  OF  SUWMSaiON: 
AppicMkxi 
Qj  Conitructton 

LI  Woo-Conrtnictioii 


S.  APPLICANT  INFOmiATION 


QConstnicHon 
D  NoivCoiirtmctlow 


2.  DATE  suMrrrco 


X  DATE  RECCIVEO  SY  STATE 


.  DATE  RECEIVEO  BY  FEDERAL  AGENCY 


/^fikmH  idenWer 


StataAppfcalion  KMntMw 


Federal  MenMer 


Legal  Nam* 


Addraes  (give  aty.  county.  Stale,  and  op  oode): 


«.  EMf>LOYER  IDENTIFICATION  NUMBER  (BIN): 

nn-nrri  i  m 


•.  TYPE  OF  APPLICATION: 

D  Mm*        D  CotMnuadon  Q  R«vWon 

If  Revision,  emet  appropriale  letterfs)  m  box(ea)  I      |     I      j 


K  Incraaae  Award         B.  Oecmsa  Aimard       C.  IncrMei  Ourallon 
D.  Decrease  Duration     0«rm(apedfY): 


10.  CATALOG  OF  FEDERAL  DOWESTK  ASMtTANCI  NUMBER: 
TITLE: 


13.  AREAS  AFFECTED  BY  PROJECT  COtM.  Couime.  StMae.  elc.;. 


13.  PROPOSED  PROJECT 


Start  Date 


Ending  Dale 


14.  CONGRESSIONAL  DISTRICTS  OF: 


a.  ApptcanI 


ISl  ESTIMATED  FUNOtNG: 


a.  Federal 


b.  Applcant 


estate 


d.  Local 


a.  Other 


f.  Program  income 


g.  TOTAL 


-ar 


Organizational  Unit: 


Name  and  telephone  number  o(  person  to  be  contacted  on  maHars  invoMm 
this  appHcabonOirvv  arM  cooie; 


7.  TYPE  OF  APPLICANT:  (enter  appmpnlato  tea»r»t  tauO 


D 


A.  State  H.  independent  SdKwl  DisL 

B.  County  I  State  Controlled  mstHution  of  Higher  Lewning 
0.  Municipel  J  Private  University 

O  ToMvnship  K  Indian  Tribe 

E.  Interstate  L  Individual 

F.  Intarmuniclpal  M.  Profit  Organizatian 

G.  Special  District  N.  Other  (Specify) 


9.  NAME  OF  FEDERAL  AGENCY: 


11.  OeSCRVTIVE  TITLE  OF  APPLICANT?  PROJECT: 


b.  Protect 


1«.  IS  APPLICATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE 
ORDER  12372  PROCESS? 

a.  YES    THIS  PREAPPLICATION/APPIICATION  WAS  MADE 

AVAILABLE  TO  T>IE  STATE  EXECUTIVE  ORDER  12372 
PROCESS  FOR  REVIEW  ON: 

DATE  


b.  No.    D  PROGRAM  IS  NOT  COVERED  BY  E.  O.  12372 

D  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE 
FOR  REVIEW 


17.  IS  THE  APPLICANT  DEUNQUENT  ON  ANY  FEDERAL  DEBT? 
Dvea    If  "Yes.*  attach  an  axplanation.  G  No 


IS.  TO  THE  BEST  OF  MY  KNOVVLEOGE  AND  BELIEF,  ALL  DATA  IN  THIS  APPUCATION/PREAPPLICATION  ARE  TRUE  AND  CORRECT.  THE 
DOCUMENT  HAS  BEEN  DULY  AUTHORIZED  BY  THE  GOVERNING  BODY  OF  THE  APPLICANT  AND  THE  APPLICANT  WILL  COMPLY  *WTH  THE 
ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED, 
a.  Type  Name  of  Authorizad  Reprasentattve 


b  Title 


d.  Signature  of  Authonzed  Representative 


Previous  Edition  Usable 
Authorized  lor  Local  Reproduction 


c.  Telephorie  Numtwr 


e  Date  Signed 


Standard  Form  424  (Rev  7-97) 
Prescnbed  by  OMB  Circulw  A-102 


Appendix  A 
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INSTRUCTIONS  FOR  THE  SF-424 


Public  repofting  burden  for  ttiis  coOeclion  of  information  Is  esbmated  to  average  45  minutes  per  response,  including  time  for  reviewing 
ifwtructions,  searching  existing  data  sources,  gattwring  and  maintaining  the  data  needed,  and  connpleting  and  reviewing  the  ootection  of 
information.  Send  comments  regarding  ttie  burden  estimate  or  any  other  aspect  of  this  collection  of  infbnmation.  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (034ft<X)43),  Washington,  OC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFHCE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


This  is  a  standard  form  used  by  applicants  as  a  requifBd  fecesheet  for  preappiications  and  applications  submitted  for  Federal  assistance.  It 
will  be  used  by  Federal  agencies  to  ot)tain  applicant  certification  tttat  States  which  have  established  a  review  and  comment  procedure  in 
response  to  Executive  Order  12372  and  have  selected  the  program  to  be  included  in  their  process,  have  been  given  an  opportunity  to  review 
the  applicant's  submission. 


item: 

1.         Self-explanatory. 


Entry: 


2.  Date  application  submitted  to  Federal  agency  (or  State  if 
appiicabie)  and  applicant's  control  numt>er  (if  applicat>le): 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an  existing  award, 
enter  present  Federal  identifier  numt>er.  If  for  a  new  project, 
leave  t>lank. 

5.  Legal  name  of  applicant,  name  of  primvy  organizational  unit 
which  will  undertake  the  assistance  activity,  complete  address  of 
ttie  applicant,  and  name  and  telephone  number  of  the  person  to 
contact  on  matters  related  to  this  applicatk>n. 

6.  Enter  Employer  Identificatnn  Number  (EIN)  as  assigned  by  the 
Intemal  Revenue  Service. 


Item:  Entry: 

12.  List  only  the  largest  political  entities  affected  (e.g..  State, 
*-         counties,  cities). 

13.  Self-«xplanatory. 

14.  List  the  applicant's  Congressional  District  and  any 
District(s)  affected  by  the  program  or  project. 

1 5.  Amount  requested  or  to  be  contributed  during  the  first 
funding/budget  period  by  each  contributor.  Value  of  irv 
kind  contributions  shoukj  be  included  on  appropriate 
lines  as  appiicabie.  If  the  action  will  result  in  a  doHar 
change  to  an  existing  award,  indicate  only  the  amount 
of  the  change.  For  decreases,  enclose  (tie  amounts  in 
parentheses.  If  both  basic  and  supplemental  amounts 
are  included,  show  breakdown  on  an  attached  sheet 
For  multiple  program  funding,  use  totals  and  stx)w 
breakdown  using  same  categories  as  Item  15. 


7.         Enter  the  appropriate  letter  in  the  space  provkled. 

.8.         Check  appropriate  box  and  enter  appropriate  letter(s)  in  ttie 
space(s)  provided: 


16.        Applicants  should  contact  the  State  Single  Point  of 

Contact  (SPCX:)  for  Federal  Executive  Order  12372  to 
determine  wtiettier  the  application  is  sut>ject  to  the 
State  intergovernmental  review  process. 


9. 


—  'New*  means  a  new  assistance  award. 

—  "Continuatkxi*  means  an  extensk)n  for  an  additk>nal 
funding/budget  period  for  a  project  with  a  projected 
completion  date. 

—  "Revision'  means  any  change  in  ttie  Federal 
Government's  financial  obligation  or  contingent 
liability  fixxn  an  existing  obligation. 

Name  of  Federal  agency  from  which  assistance  is  tieing 
requested  with  this  application. 


17.        This  que5tk>n  applies  to  the  applkant  organizatkxi,  not 
the  person  who  signs  as  the  authorized  representative. 
C^egories  of  debt  include  delinquent  audit 
disallowances,  k>ans  and  taxes. 


18.        To  be  signed  by  the  authorized  representative  of  th^ 
appHcant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as  official 
representative  must  be  on  file  in  the  applicant  s  office. 
(C^eftain  Federal  agerxaes  may  require  that  this 
authorization  be  sut>mitted  as  part  of  the  applicatkxi.) 


10.        Use  ttie  Catak>g  of  Federal  Domestic  Assistance  number  and 
title  of  the  program  under  which  assistance  is  requested. 


11.         Enter  a  i>rief  descriptive  title  of  the  project.  If  more  than  one 
program  is  involved,  you  shoukt  append  an  explanation  on  a 
separate  sheet  If  appropriate  (e.g.,  constructon  or  real 
property  projects),  attach  a  map  showing  project  location.  For 
preapplKatkins,  use  a  separate  sheet  to  provkte  a  summary 
descriptnn  of  this  project 


SF-424  (Rev  7-97)  Back 
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INSTRUCTIONS  FOR  THE  SF-424A 


Public  reporting  burden  for  this  cx>itect)on  of  information  is  estimated  to  average  180  minutes  per  response,  including  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (0348-0044).  Washington.  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


General  Instructions 

This  fbnn  is  designed  so  that  application  can  be  made  for  funds 
from  one  or  more  grant  programs  In  preparing  the  budget, 
adhere  to  any  existing  Federal  grantor  agency  guidelines  which 
prescribe  how  and  wtwther  budgeted  amounts  should  be 
separately  shown  for  different  functions  or  activities  within  the 
program.  For  some  programs,  grantor  agencies  may  require 
budgets  to  be  separately  shown  by  function  or  activity.  For  other 
programs,  grantor  agencies  may  require  a  breakdown  by  function 
or  activity.  Sections  A.  B,  C.  and  0  should  include  budget 
estimates  for  the  wf)ole  project  except  wt>en  applying  for 
assistance  wtiich  requires  Federal  authorization  in  annual  or 
other  funding  period  IrKrements.  In  the  latter  case,  Sections  A,  B, 
C,  and  D  should  provide  the  budget  for  the  first  budget  period 
(usually  a  year)  and  Section  E  should  present  the  need  for 
Federal  assistance  in  ttte  subsequent  budget  penods.  All 
applications  should  contain  a  breakdown  by  ttte  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary  Unee  1-4  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single  Federal  grant  program 
(Federal  Domestic  Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on  Line  1  under  Column 
(a)  the  Catalog  program  title  and  the  Catalog  number  in  Column 

For  applications  pertaining  to  a  single  program  requiring  budget 
amounts  by  multiple  functions  or  activities,  enter  the  name  of 
each  activity  or  function  on  each  line  in  Column  (a),  and  enter  the 
Catafog  number  in  Column  (b).  For  applications  pertaining  to 
multiple  programs  wt»re  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  Catalog  program  title 
on  each  line  in  Column  (a)  and  the  respective  Catalog  number  on 
each  line  in  Column  (b). 

For  applications  pertaining  to  multiple  programs  v^tiere  one  or 
more  programs  require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program  requiring  the 
breakdown.  Additional  sheets  should  be  used  when  one  fomn 
does  not  provide  adequate  space  for  all  breakdown  of  data 
required.  However,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g) 

For  new  applications,  leave  Column  (c)  and  (d)  Wank.  For  each 
line  entry  in  Columns  (a)  and  (b),  enter  in  Columns  (e),  (f),  and 
(g)  the  appropriate  amounts  of  funds  needed  to  support  the 
project  for  the  first  funding  perfod  (usually  a  year). 


For  continuing  grant  program  applications,  submit  these  forms 
before  the  end  of  each  funding  period  as  required  by  the  grantor 
agency.  Enter  in  Cohjmns  (c)  and  (d)  the  estimated  amounts  of 
funds  whk:h  will  remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor  agency  instructions 
provkle  for  this.  Othenwise,  leave  these  columns  blank.  Enter  in 
columns  (e)  and  (f)  the  amounts  of  funds  needed  for  ttw 
upcoming  penod.  The  amount(s)  in  Column  (g)  shouM  be  the 
sum  of  amounts  in  Cokjmns  (e)  and  (0. 

For  supplemental  grants  and  changes  to  existing  grants,  do  not 
use  Columns  (c)  and  (d).  Enter  in  Cohjmn  (e)  the  amount  of  the 
inaease  or  decrease  of  Federal  funds  and  enter  in  CoKimn  (f)  the 
amount  of  the  increase  or  decrease  of  non-Federal  funds.  k\ 
Column  (g)  enter  the  new  total  budgeted  amount  (Federal  and 
non-Federal)  whk:h  includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as  appropriate,  the  anrKXjnts 
shown  in  Columns  (e)  and  (f).  The  aniount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in  Columns  (e)  and  (0- 

Line  5  -  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4),  enter  the  titles  of  the 
same  programs,  functions,  and  activities  shown  on  Lines  1-4, 
Column  (a),  Section  A.  When  additional  sheets  are  prepared  for 
Section  A.  provkle  similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  In  the  total  requirements  for 
funds  (both  Federal  and  non-Federal)  by  object  class  categories. 

Line  Sa-i  -  Show  the  totals  of  Lines  6a  to  6h  in  each  column. 

Une  6i  -  Show  the  amount  of  Indirect  cost  * 

Line  6k  -  Enter  the  total  of  amounts  on  Lines  6i  and  6j.  For  all 
applications  for  new  grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  shoukj  be  the  same  as  the  total 
amount  shown  in  Sectton  A,  Column  (g).  Line  5.  For 
supplemental  grants  and  changes  to  grants,  the  total  amount  of 
the  Increase  or  decrease  as  shown  in  Columns  (1)-(4),  Line  6k 
should  be  the  same  as  the  sum  of  the  amounts  in  Sectton  A, 
Columns  (e)  and  (0  on  Line  5. 

Line  7  -  Enter  the  estimated  amount  of  income,  if  any,  expected 
to  be  generated  from  this  project  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show  under  the  program 
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INSTRUCTIONS  FOR  THE  SF-424A  (continued) 


narrative  statement  the  nature  and  source  of  inconte.  The 
estimated  amount  of  program  income  may  be  consklered  by  the 
Federal  grantor  agency  in  detemiining  the  total  amount  of  the 
grant 

Section  C.  Non-Federal  Resource* 

Lines  8-11  Enter  amounts  of  non-Federal  resources  that  will  be 
used  on  the  grant.  If  in-kind  contributions  are  induded.  provkJe  a 
brief  explanation  on  a  separate  sheet. 

Column  (a)  -  Enter  the  program  titles  identical  to 
Column  (a),  Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary. 

Column  (b)  -  Enter  the  contribution  to  be  made  by  the 
applfoant 

Column  (c)  -  Enter  the  amount  of  the  State's  cash  and 
in-kind  contribution  if  the  applicant  is  not  a  State  or 
State  agency.  Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in-kind 
contributkxis  to  be  made  from  all  other  sources. 

Column  (e)  -  Enter  totals  of  Columns  (b).  (c),  and  (d). 


Line  12  -  Enter  the  total  for  each  of  Columns  (b)-(e).  The  amount 
in  Column  (e)  should  be  equal  to  the  amount  on  Line  5.  Column 
(f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13  -  Enter  the  amount  of  cash  needed  by  quarter  finom  the 
grantor  agency  during  the  first  year. 

Line  14  -  Enter  the  amount  of  cash  from  all  other  sources  needed 
by  quarter  during  the  first  year. 


Lin*  15  -  Enter  the  totals  of  amounts  on  Lines  13  and  14. 


Section  E.  Budget  Estimates  of  Federal  Funds 
Balance  of  ttie  Proiect 


Hooded  for 


Lines  1ft-19  -  Enter  in  Cokjmn  (a)  the  same  grant  program  titles . 
shown  in  Column  (a),  Sectk>n  A.  A  breakdown  by  functkm  or 
activity  is  not  necessary.  For  new  applications  and  continuation 
grant  applk»tions.  enter  in  the  proper  columns  amounts  of  Federal 
funds  whk:h  will  be  needed  to  complete  the  program  or  project  over 
the  succeeding  funding  periods  (usually  in  years).  This  sectton 
need  not  be  completed  for  revisions  (amendments,  changes,  or 
supplenrtents)  to  funds  for  the  cunant  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list  the  program  titles,  submit 
additional  schedules  as  necessary. 

Line  20  -  Enter  the  totel  for  each  of  the  Columns  (b)-<e).  When 
additional  schedules  are  prepared  for  this  Sectton.:  annotete 
accordingly  and  show  the  overall  totals  on  this  line. 

Section  F.  Other  Budget  Information 

Une  21  -  Use  this  space  to  explain  amounts  for  individual  direct 
object  dass  cost  categories  that  may  appear  to  be  out  of  the 
ordinary  or  to  explain  the  deteils  as  required  by  ttie  Federal  grantor 
agency. 

Une  22  -  Enter  the  type  of  indirect  rate  (provisional,  predetermined, 
final  or  fixed)  that  will  be  in  effect  during  the  funding  period,  ttie 
estimated  amount  of  ttte  base  to  whtoh  the  rate  is  applied,  and  the 
totel  indirect  expense. 

Line  23  -  Provide  any  other  explanations  or  comnr>ents  deemed 
necessary. 
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ASSURANCES  -  NON-CONSTRUCTION  PROGRAMS 


Public  reporting  burden  for  this  coloction  of  information  is  estimatad  to  avarage  15  minutes  per  response,  including  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  ttie  data  needed,  and  completing  and  reviewing  the  collection  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  PaperworK  Reduction  Project  (0348-0040).  Washington.  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


NOTE:  Certain  of  these  assurances  may  not  be  applicabte  to  your  project  or  program.  If  you  have  questions,  please  contact  tfw. 
awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants  to  certify  to  additioral  assurances.  If  such 
is  ttie  case,  you  will  be  notified. 

As  the  duly  authorized  representative  of  the  applicant.  I  certify  that  the  applicant 


5. 


Has  the  legal  authonty  to  apply  tor  Federal  assistance 
and  the  institutional,  managerial  and  financtal  capability 
(including  funds  suffiaent  to  pay  the  non-Federal  share 
of  project  cost)  to  ensure  proper  planning,  management 
and  completion  of  tne  project  deschtted  in  this 
application. 

Will  give  the  awarding  agency,  the  Comptroller  General 
of  the  United  States  and.  If  appropriate,  the  State, 
through  any  autfwrized  representative,  access  to  and 
the  right  to  examine  all  records,  books,  papers,  or 
documents  related  to  the  award,  and  will  establish  a 
proper  accounting  system  in  accordance  with  generally 
accepted  accounting  standards  or  agency  directives. 

Will  establish  safeguards  to  profiiblt  employees  from 
using  their  positions  tor  a  purpose  that  constitutes  or 
presents  the  appearance  of  personal  or  organlzationai 
conflict  of  Interest,  or  personal  gain. 

Will  Initiate  and  complete  the  woric  witfiin  the  applicable 
time  frame  after  receipt  of  approval  of  the  awarding 
agency. 

Will  comply  with  the  Intergovemmental  Personnel  Act  of 
1970  (42  U.S.C.  §§4728-4763)  relating  to  preschbed 
standards  for  merit  systems  for  programs  funded  under 
one  of  tlw  19  statutes  or  regulations  specified  in 
Appendix  A  of  OPM's  Standards  for  a  Merrt  System  of 
Personnel  Administration  (5  C.F.R.  900.  Subpart  F). 

Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not  limited  to: 
(a)  Title  VI  of  the  Civil  Rights  Act  of  1964  (P.L.  88-352) 
which  prohibits  discrimination  on  the  basis  of  race,  color 
or  national  origin;  (b)  Title  IX  of  the  Education 
Amendments  of  1972,  as  amended  (20  U.S.C.  §§1681- 
1683.  and  1685-1686).  which  prohibits  discrimination  on 
the  basis  of  sex;  (c)  Section  504  of  the  Rehabilltatioii 


Act  of  1973.  as  an^ended  (29  U.S.C.  §794).  which 
proftibits  discrimination  on  the  basis  of  handicaps;  (d) 
the  Age  Discrimination  Act  of  1975.  as  amended  (42 
U.S.C.  §§6101-6107).  which  prohtt)«t8  discrimination 
on  the  basis  of  age;  (e)  the  Onig  Abuse  Office  and 
Treatment  Act  of  1972  (P.L  92-255).  as  amended, 
relating  to  nondiscrimination  on  the  basis  of  drug 
abuse;  (0  the  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and  Rehabilitation 
Act  of  1970  (P.L.  91-616).  as  amended,  rdlating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcofiolism;  (g)  §§523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  §§290  dd-3  and  290  ee 
3),  as  amended,  relating  to  confidentiality  of  alcohol 
and  drug  abuse  patient  records;  (h)  Title  VIII  of  tfw 
Civil  Rights  Act  of  1968  (42  U.S.C.  §§3601  et  seq).  as 
amended,  relating  to  nondiscrimination  In  the  sale, 
rental  or  financing  of  housing;  (i)  any  other 
norxliscrimjnation  provisions  In  the  specific  statute(s) 
under  which  application  for  Federal  assistarK»  is  being 
made;  and,  (j)  the  requirements  of  any  ottier 
nondiscrimlnatton  statute(s)  which  may  apply  to  the 
application. 

7.  Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970  (PL.  91-646)  which  provide  for 
fair  and  equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of  Federal  or 
federally-assisted  programs.  These  requirements  apply 
to  all  interests  in  real  property  acquired  for  project 
purposes  regardless  of  Federal  participation  in 
purctiases. 

8.  Will  comply,  as  applicable,  with  provisions  of  the 
Hatch  Act  (5  U.S.C.  §§1501-1508  and  7324-7328) 
which  limit  the  political  activities  of  employees  whose 
principal  emptoyment  activities  are  funded  In  whole  or 
in  pert  with  Federal  funds. 


Previous  Edition  UsabI* 
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9.  Will  comply,  as  applicable.  wNh  the  ppoviaionB  of  the  Davis- 
Bacon  Ad  (40  U.S.C.  §§276a  to  276^7).  the  Copeland  Act 
(40  U.S.p.  §276c  and  18  U.S.C.  %Sr4).  and  the  Contiact 
Wort(  Hours  and  Safety  Standante  Act  (40  U.S.C.  §§327- 
333),  regarding  labor  standards  for  federally-assisted 
construction  sut>agreements. 

10.  Will  comply,  if  appiicabie,  with  flood  insurance  purctiase 
requirements  of  Section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973  (P.L  93-234)  which  requires 
recipients  in  a  special  flood  hazard  area  to  participate  in  the 
program  and  to  purchase  flood  insurance  if  the  total  cost  of 
insurable  constrijction  and  aoquisitton  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which  may  be 
prescribed  pursuant  to  ttie  following:  (a)  institution  of 
environmental  quality  control  measures  under  the  National 
Environmental  Policy  Act  of  1969  (P.L  91-190)  and 
Executive  Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of  wetlands 
pursuant  to  EO  11990;  (d)  evaluation  of  Hood  hazards  in 
floodplains  in  accordance  with  EO  1 1988;  (e)  assurance  of 
project  consistency  wHh  ttie  approved  Stale  management 
program  developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  §§14S>1  flt  eati );  (0  oonfomiity  of 
Federal  actions  to  State  (Clean  Air)  implementation  Plans 
under  Sectton  176(c)  of  the  Clean  Air  Act  of  1955,  as 
amended  (42  U.S.C.  §§7401  et  seq.);  (g)  protection  of 
underground  sources  of  drinking  water  under  the  Safe 
Drinking  Water  Act  of  1974,  as  amended  (P.L  93-523); 
and,  (h)  protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended  (P.L.  93- 
205). 


12.  Wll  comply  with  the  WId  and  Scenic  Rivers  Act  of 
1968  (16  U.S.C.  §§1271  et  seq.)  related  to  protecting 
components  or  potential  components  of  the  national 
wild  and  scenic  rivers  system. 

13.  WHI  assisi  ttie  awarding  agency  in  assuring  compliance 
with  Section  106  of  the  Nationai  Historic  Prasarvabon 
Act  of  1966.  as  amended  (16  U.S.C.  §470),  EO  11593 
(identification  and  protection  of  historic  properties),  and 
the  Archaeological  and  Historic  Preservabon  Act  of 
1974  (16  U.S.C.  §§4^a-1  et  seq.). 

14.  Wai  comply  with  P.L  93-348  regarding  ttie  protection  of 
human  subjects  involved  in  research,  development  and 
related  activities  supported  by  this  award  of  assistarKe. 

15.  Wll  comply  virith  the  Laboratory  Animal  Welfare  Act  of 
1966  (P.L.  89-544,  as  amended.  7  U.S.C.  §§2131  et 
seq.)  pertaining  to  the  care,  handlirig,  and  treatment  of 
warm  t>looded  animals  held  for  research,  teaching,  or 
other  activities  supported  t>y  this  award  of  assistence. 

16.'  WW  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  §§4801  et  seq.)  which 
prohibits  ttie  use  of  lead-t>ased  paint  in  construction  or 
rehatMiitation  of  residence  structures. 

17.  Will  cause  to  be  performed  the  required  financial  and 
complianoe  audits  in  accordance  with  the  Single  Audit 
Act  Amertdments  of  1996  and  OMB  Circular  No.  A-133, 

* 'Audits  of  States.  Local  Govemments.  and  Non-Profit 
Organizations.' 

18.  Will  comply  with  all  applicable  requirements  of  aH  other 
Federal  laws,  executive  orders,  regulations,  and  policies 
governing  this  program. 


SIGNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 
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Standard  Form  424B  (Rev.  7-97)  Back 


35738 


Federal  Register/ Vol.  68,  No.  115 /Monday,  June  16,  2003 /Notices 


^■rvey  on  ILnsuring  iLqual 


O 


nnArfiinitv 


Federal  Agency  Use  Only 


OMBNo.  122S-0083      Exp.  102/28/2006 


i!JM 


NOTE:  PIcsM  place  survey  form  directly  bcfaind  the  Standard  Application  for  Federal  Assistaiice  (SF  424)  fact  sheet 


Purpose:  This  fonii  is  for  applicants  that  are  private  nonprofit  organizations  (not  including  private  universities).  Please  conylete 
it  to  assist  the  federal  government  in  ensuring  that  all  qualified  applicants,  small  or  large,  non-religious  or  fiuth-based,  have  an 
equal  opportunity  to  com^tc  for  federal  funding.  Information  provided  on  diis  form  will  not  be  considered  in  any  way  in  making 
fiuiding  decisions  and  will  not  be  included  in  the  federal  grants  database. 


1 .    Does  the  applicant  have  501  (cX3) 
status? 


Yes 


Gno 


2.  How  many  full-time  equivalent 
employees  does  the  appUcant  have? 
(Check  only  one  box). 


•J  3  or  Fewer 
□  4.5 
Q  6-14 


Q  15-50 
Q  51-100 
G  over  100 


5.  Is  the  applicant  a  non-religious 
community-based  organization? 

Q  Yes  G  No 


6.  Is  the  applicant  an  intermediary  that  will 
manage  the  grant  on  behalf  of  other 
organizations? 


G 


Yes 


No 


3.  What  is  the  size  of  the  applicant's 
annual  budget?  (Check  only  one  box.) 

□  Less  Than  $150,000 
Q  $150,000 -$299,999 
Q  $300,000  -  $499,999 
G  $500,000  -  $999,999 
G  $1,000,000 -$4,999,999 
G  $5,000,000  or  more 


7.    Has  the  applicant  ever  received  a 
government  grant  or  contract 
(Federal,  State,  or  local )? 


G  Yes 


Gno 


8.  Is  the  applicant  a  local  affiliate  of  a 
national  organization? 


Yes 


No 


4.  Is  the  applicant  a  faith-based/religious 
organization? 


Yes 


No 
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Survey  Instructions  on  Ensuring  Equal  Opportunity  for  Applicants 


1.  SO  1(c)  (3)  statuses  is  a  legal  designation  provided  on  sqjpiication  to  the  Internal 
Revenue  Service  by  eligible  organizations.  Some  grant  programs  may  require 
nonprofit  applicants  to  have  501  (cX3)  status.  Other  grant  programs  do  not. 


2.  For  example,  two  part-time  employees  who  each  work  half  time  equal  one  full-time 
equivalent  employee.  If  the  s^plicant  is  a  local  affiliate  of  a  national  organization,  the. 
responses  to  survey  questions  2  and  3  should  reflect  the  staff  and  budget  size  of  Ae 
local  affiliate. 


3.  Annual  budget  means  the  amoimt  of  money  your  oiganization  spends  each  year  on  all 
of  its  activities. 


4.  Self-identify. 

5.  An  organization  is  considered  a  community-based  organization  if  its 
headquarters/service  location  shares  the  same  zip  code  as  the  clients  you  serve. 

6.  An  ^'intermediary*'  is  an  organization  that  raables  a  group  of  small  organizations  to 
receive  and  manage  government  funds  by  administering  the  grant  on  their  behalf 


7.    Self-explanatory. 


8.    Self-explanatory 

Paperwork  Burden  Statement 

According  to  the  Paperwork  Reduction  Act  of  1995,  no  persons  are  required  to  respond 
to  a  collection  of  information  unless  such  collection  displays  a  valid  0MB  control 
number.  The  valid  OMB  control  number  for  this  infonnation  collection  is  1225-0083. 
The  time  required  to  complete  this  information  collection  is  estimated  to  average  five  (5) 
minutes  per  response,  including  the  time  to  review  instructions,  search  existing  data 
resources,  gather  the  data  needed,  and  complete  and  review  the  infomiation  collection. 
If  you  have  any  comments  concerning  the  accuracy  of  the  time  estimate(s)  or 
suggestions  for  improving  this  form,  please  write  to:  Departmental  Clearance  OfHcer, 
U.S.  Department  of  Labor,  200  Constitution  Avenue  NW,  Room  N-1301,  Washington. 
D.C.  20210.  If  you  have  comments  or  concerns  regarding  the  status  of  your  individual 
submission  of  this  form,  write  directly  to:  Joyce  I.  Mays,  Application  Control  Center,  U.S. 
Department  of  Labor,  200  Constitution  Avenue,  NW,  Washington.  DC  20210. 
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BHJJNG  COO€  4510-CX-C 

DEPARTMENT  OF  LABOR 

Occupatinal  Safety  and  Health 
Administration 

[Docket  No.  ICR  1218-0209  2002] 

Agency  Information  Collection 
Activities;  Announcement  of  0MB 
Approval 

AGENCY:  Occupational  Safety  and  Health 

Administration. 

ACTION:  Notice. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
announcing  that  a  collection  of 
information  regarding  occupational 
injuries  and  illnesses  has  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995.  This  document 
announces  the  OMB  approval  number 
and  expiration  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  J.  DuBois,  Directorate  of 
Evaluation  and  Analysis,  Office  of 
Statistical  Analysis.  Occupational  Safety 
and  Health  Administration.  U.S. 
Department  of  Labor,  Room  N3507.  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  telephone  (202)  693-1875. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  27,  2002  (66 
FR  55034-55035),  the  Agency 
announced  its  intent  to  request  an 
extension  of  approval  for  the  OSHA 
Data  Collection  System.  This  data 
collection  will  request  occupational 
injury  and  illness  data  and  employment 
and  hours  worked  data  from  selected 
employers  in  the  following  Standard 
Industrial  Classifications  (SICs): 
15-17    Construction 
20-39    Manufaturing 

0181  Ornamental  Floriculture  and 
r^rsery  Products 

0182  Food  Crops  Grown  Under  Cover 

0211  Beef  Cattle  Feedlots 

02 1 2  Beef  Cattle,  Except  Feedlots 

0213  Hogs 

0214  Sheep  and  Goats 

0219    General  Livestock,  Except  Dairy 

and  Poultry 
0241     Dairy  Farms 

0251  Broiler,  Fryer,  and  Roaster 
Chickens 

0252  Chicken  Eggs 

0253  Turkey  and  Turkey  Eggs 

0254  Poultry  Hatcheries 
0259    Poultry  and  Eggs,  NEC 
0291     General  Farms,  Primarily 

Livestock  and  Animal  Specialties 
0782     Lawn  and  Garden  Services 
(North  Carolina  only) 


0783    Ornamental  Shrub  and  Tree 
Services 

4212  Local  Trucking  Without  Storage 

4213  Trucking,  Except  Local 

4214  Local  Trucking  With  Storage 

4215  Courier  Services,  Except  Air 

4221  Farm  Product  Warehousing  and 
Storage 

4222  Refi-igerated  Warehousing  and 
Storage 

4225  General  Warehousing  and 
Storage 

4226  Special  Warehousing  and 
Storage,  NEC 

4231     Terminal  and  Joint  Terminal 
Maintenance  Facilities  for  Motor 
Freight  Transportation 

4311     United  States  Postal  Service 

4491  Marine  Cargo  Handling 

4492  Towing  and  Tugboat  Services 

4493  Marinas 

4499    Water  Transportation  Services, 
NEC 

4512  Air  Transportation,  Scheduled 

4513  Air  Courier  Services 

4581     Airports,  Flying  Fields,  &  Airport 

Terminal  Services 
4783     Packing  and  Crating 

4952  Sewerage  Systems  (California 
only) 

4953  Refuse  Systems  ^i 
4959     Sanitary  Services.  NEC 

(California  only) 

5012  Automobiles  and  Other  Motor 
Vehicles 

5013  Motor  Vehicles  Supplies  and 
New  Parts 

5014  Tires  and  Tubes 

5015  Motor  Vehicle  Parts,  Used 

5031  Lumber,  Plywood,  Millwork,  and 
Wood  Panels 

5032  Brick,  Stone,  and  Related 
Construction  Materials 

5033  Roofing,  Siding  and  Insulation 
Materials 

5039    Construction  Materials.  NEC 

5051  Metal  Service  Centers  and 
Offices 

5052  Coal  and  Other  Minerals  and 
Ores 

5093    Scrap  and  Waste  Materials 
5.141     Groceries,  General  Line 

5142  Packaged  Frozen  Food  Products 

5143  Dairy  Products,  Except  Dried  or 
Canned 

5144  Poultry  and  Poultry  Products 

5145  Confectionery 

5146  Fish  and  Seafoods 

5147  Meats  and  Meat  Products 

5148  Fresh  Fruit  and  Vegetables 

5149  Groceries  and  Related  Products, 
NEC 

5181  Beer  and  Ale 

5182  Wine  and  Distilled  Alcoholic 
Beverages 

5211     Lumber  and  Other  Building 

Materials  Dealers 
5311     Department  Stores  (Pilot 

collection) 


5411     Grocery  Stores  (Maryland  only) 

8051  Skilled  Nursing  Care  Facilities 

8052  Intermediate  Care  Facilities 
8059     Nursing  and  Personal  Care 

Facilities.  NEC 

8062  General  Medical  and  Surgical 
Hospitals  (Pilot  collection) 

8063  Psychiatric  Hospitals  (Pilot 
collection] 

8069     Specialty  Hospitals.  Except 
Psychiatric  (Pilot  collection) 

In  addition,  OSHA  will  collect  data 
from  establishments  that  were  visited  by 
OSHA  after  October  1,  1997  and  are 
required  to  maintain  the  OSHA  Log. 
Information  will  also  be  collected  from 
Public  Sector  establishments  in  certain 
State  Plan  States. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520],  OMB  has  renewed  its  approval 
for  the  information  collection  and 
assigned  OMB  control  number  1218- 
0209.  The  approval  expires  04/30/2004. 
Under  5  CFR  1320.5(b),  an  Agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  the  collection 
displays  a  valid  control  number. 

Dated:  June  10,  2003. 
John  L.  Hensliaw, 
Assistant  Secretary  of  Labor. 
[FR  Doc.  03-15116  Filed  6-13-03;  8:45  am) 
BILUNG  CODE  4510-26-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8027-MLA-6  and  ASLBP 
No.  03-81 2-03-*ILA] 

Sequoyah  Fuels  Corporation; 
Designation  of  Presiding  Officer 

Pursuant  to  delegation  by  the 
Commission,  see  37  FR  28710  (Dec.  29, 
1972),  and  the  Commission's 
regulations,  see  10  CFR  2.1201,  2.1207, 
notice  is  hereby  given  that  (1)  a  single 
member  of  the  Atomic  Safety  and 
Licensing  Board  Panel  is  designated  as 
Presiding  Officer  to  rule  on  petitions  for 
leave  to  intervene  and/or  requests  for 
hearing;  and  (2)  upon  making  the 
requisite  findings  in  accordance  with  10 
CFR  2.1205(h],  the  Presiding  Officer 
will  conduct  an  adjudicatory  hearing  in 
the  following  proceeding:  Sequoyah 
Fuels  Corporation,  Gore,  Oklahoma, 
(Materials  License  Amendment). 

The  hearing  will  be  conducted 
pursuant  to  10  CFR  part  2,  subpart  L,  of 
the  Commission's  Regulations, 
"Informal  Hearing  Procedures  for 
Adjudications  in  Materials  and  Operator 
Licensing  Proceedings."  This 
proceeding  concerns  requests  for 
hearing  submitted  (1)  on  May  14,  2002. 
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by  the  State  of  Oklahoma;  and  (2)  on 
May  15.  2003,  by  the  Cherokee  Nation 
and  Mr.  Ed  Henshaw.  The  requests  were 
filed  in  response  to  an  April  8,  2003, 
notice  of  receipt  of  an  amendment 
request  from  Sequoyah  Fuels 
Corporation  to  address  clean  up  and 
reclamation  at  its  Gore,  Oklahoma 
facility  site,  and  of  opportunity  for  a 
hearing,  which  was  published  in  the 
Federal  Register  on  April  15,  2003  (68 
FR  18268). 

The  Presiding  Officer  in  this 
proceeding  is  Administrative  Judge 
Alan  S.  Rosenthal.  Pt^rsuant  to  the 
provisions  of  10  CFR  2.722,  2.1209, 
Administrative  Judge  Thomas  D. 
Murphy  has  been  appointed  to  assist  the 
Presiding  Officer  in  taking  evidence  and 
in  preparing  a  suitable  record  for 
review. 

All  correspondence,  documents,  and 
other  materials  shall  be  filed  with 
Judges  Rosenthal  and  Murphy  in 
accordance  with  10  CFR  2.1203.  Their 
addresses  are: 

Alan  S.  Rosenthal,  Administrative 
Judge,  Presiding  Officer,  Atomic 
Safety  and  Licensing  Board  Panel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 
Thomas  D.  Murphy,  Administrative 
Judge,  Special  Assistant,  Atomic 
Safety  and  Licensing  Board  Panel. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 

Issued  at  Rockville,  Maryland,  this  9th  day 
of  June  2003. 

G.  Paul  Bollwerk  III, 

Chief  Administrative  fudge,  Atomic  Safety 
and  Licensing  Board  Panel. 
(FR  Doc.  03-15124  Filed  6-13-03;  8:45  am] 
BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Potential  Impact  of  Debris  Blockage  on 
Emergency  Sump  Recirculation  at 
Pressurized-Water  Reactors 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  issuance. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  issued  Bulletin 
(BL)  2003-01  to  all  holders  of  operating 
licenses  for  pressurized-water  reactors 
(PWRs),  except  those  who  have 
permanently  ceased  operations  and 
have  certified  that  fuel  has  been 
permanently  removed  from  the  reactor 
vessel.  The  bulletin  informs  PWR 
licensees  of  the  results  of  NRC- 
sponsored  research  which  identified  the 
potential  susceptibility  of  recirculation 
sump  screens  to  debris  blockage  in  the 


event  of  a  high-energy  line  break 
requiring  recirculation  operation  of  the 
emergency  core  cooling  system  (EGGS) 
or  containment  spray  system  (CSS),  and 
of  the  potential  for  debris  blockage  of 
flowpaths  necessary  for  system 
recirculation  operation  and  containment 
drainage.  In  light  of  these  potentially 
adverse  effects  of  debris  blockage,  the 
bulletin  requests  that  licensees  confirm 
their  compliance  with  section 
50.46(b)(5)  of  Title  10  of  the  Code  of 
Federal  Regulations  (10  CFR  50.46(bK5)) 
concerning  long  term  EGGS 
performance,  and  other  existing 
applicable  regulatory  requirements,  or 
describe  any  compensatory  measures 
implemented  to  reduce  the  potential 
risk  due  to  post-accident  debris 
blockage  as  evaluations  to  determine 
compliance  proceed. 
DATES:  The  bulletin  was  issued  on  June 
9,  2003. 

ADDRESSES:  Not  applicable. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  Architzel,  at  301-415-2804,  John 
Lehning,  at  301-415-3285,  or  John 
Lamb,  ^t  301-415-1446. 
SUPPLEMENTARY  INFORMATION:  Bulletin 
2003-01  may  be  examined  and/or 
copied  for  a  fee  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North.  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland,  and  is 
accessible  electronicsJly  from  the 
Agencjrwide  Dociunents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams.html. 
The  ADAMS  Accession  No.  for  the 
bulletin  is  ML031600259. 

If  you  do  not  have  access  to  ADAMS 
or  if  there  are  problems  in  accessing 
documents  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room  (PDR) 
Reference  staff  at  301-415-4737  or  1- 
800-397-4209,  or  by  e-mail  to 
pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  June  2003. 

For  the  Nuclear  Regulatory  Colninission.' 
William  D.  Beckner, 

Program  Director,  Operating  Reactor 
Improvements  Program,  Division  of 
Regulatory  Improvement  Programs,  Office  of 
Nuclear  Reactor  Regulation. 

[PR  Doc.  03-15121  Filed  6-13-03:  8:45  am] 

BILUNG  CODE  7S9O-01-l>      ' 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 


Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  June  16,  2003 r 

A  closed  meeting  will  be  held  on 
Tuesday,  June  17,  2003  at  2  p.m. 

Commissioner  Goldschmid,  as  duty 
officer,  determined  that  no  earlier  notice 
thereof  was  possible. 

Commissioners,  Coimsel  to  the 
Conimissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(5],  (7).  (9](B)  and  (10) 
and  17  CFR  200.402(a)(5),  (7),  (9](ii]  and 
(10).  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  June  17, 
2003  will  be: 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature;  Institution  and 
settlement  of  injunctive  actions;  and 

Formal  orders  of  investigation. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  furthei: 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted, 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  June  11.2003." 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  03-15192  Filed  6-11-03;  4:47  pm] 

BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48004;  File  No.  SR-Amex- 
2003-28] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Ctiange  and 
Amendment  Nos.  1  and  2  by  the 
American  Stock  Exchange  LLC 
Relating  to  the  Elimination  of  the  10- 
Second  Interval  at  Which  Persons  May 
Enter  Auto-Ex  Eligible  Orders  for 
Exchange-Traded  Funds 

June  9.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  April  16. 


'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 
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2003.  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  L  II,  and 
m  below,  which  Items  have  been 
prepared  by  the  Exchange.  On  May  7, 
2003,  Amex  submitted  Amendment  No. 
1  to  the  proposed  rule  change.  *  On  June 
3,  2003,  Amex  submitted  Amendment 
No.  2  to  the  proposed  rule  change. "•  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Amex  seeks  to  eliminate  the  10- 
second  "speed  bump"  on  the  entry  of 
Auto-Ex  eligible  orders  for  Exchange- 
Traded  Funds  ("ETFs")  and  Trust- 
Issued  Receipts  ("TIRs"),  while 
allowing  it  to  be  reinstated  if  conditions 
warrant  its  reintroduction.  The  text  of 
the  proposed  rule  change  is  available  at 
the  Office  of  the  Secretary,  Amex  and  at 
the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change,  as  amended, 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A.  B,  and  C  below, 
of  the  most  significant  aspects  of  such 
statements.  *    • 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  June  19,  2001,  the  Commission 
approved  the  Exchange's  proposal  to 
permit  the  automatic  execution  of 
orders  for  Exchange  Traded  Funds 
("ETFs")  on  a  six-month  pilot  program 
basis.^  The  Exchange  most  recenUy 


'  See  letter  from  William  Floyd-Jones,  Associate 
General  Counsel.  Amex.  to  Nancy  Sanow.  Assistant 
Director.  Division  of  Market  Regulation 
("Division"),  Commission  dated  May  6,  Z003 
("Amendment  No.  1"). 

*See  letter  from  William  Floyd-Jones.  Associate 
General  Counsel.  Amex.  to  Nancy  Sanow.  Assistant 
Director,  Division,  Commission  dated  June  2.  2003 
("Amendment  No.  2"). 

'^  See  Securities  Exchange  Act  Release  No.  44449 
(June  19.  2001).  66  FR  33724  (June  2S.  2001).  (SR- 
Amex-2001-29). 


extended  the  pilot  for  an  additional  six 
months  on  December  4,  2002.^  As  part 
of  the  most  recent  extension  of -the 
Auto-Ex  for  ETFs  pilot,  the  Exchange 
reduced  from  30  to  10  seconds,  the 
interval  at  which  member  firms  could 
enter  orders  on  the  same  side  of  the 
market  for  any  account  in  which  the 
same  person  is  directly  or  indirectly 
interested.  The  Exchange  now  proposes 
to  eliminate  the  10-second  "speed 
bump"  for  all  ETFs.  The  Exchange  also 
proposes  to  amend  Amex  Rule  128A  to 
clarify  that  Auto-Ex  for  ETFs  applies  to 
both  ETFs  and  TIRs. 

The  Exchange's  rules  currently 
provide  that  Auto-Ex  eligible  orders  on 
the  same  side  of  the  market  in  an  ETF 
for  any  account  in  which  the  same 
person  is  directly  or  indirectly 
interested  may  only  be  entered  at 
intervals  of  10  seconds  or  more. 
According  to  the  Exchange,  order  flow 
providers  have  objected  to  this  interval 
since  it  requires  them  to  block  their 
customers  from  entering  any  Auto-Ex 
eligible  orders  on  the  same  side  of  the 
market  in  the  Exchange's  order  routing 
systems  for  the  affected  security  within 
10  seconds.  The  Exchange,  accordingly, 
is  proposing  to  eliminate  the  speed 
bump  in  ETFs  and  TIRs  while  allowing 
it  to  be  reinstated  on  a  temporary  basis 
if  conditions  warrant  its  reintroduction. 

The  Exchange  states  that  the  Auto-Ex 
Enhancements  Committee 
("Committee"),  upon  the  request  of  a 
specialist,  would  review  a  request  to 
reinstate  the  10-second  speed  bump. 
The  Committee  consists  of  the 
Exchange's  four  Floor  Governors  and 
the  Chairmen  (or  their  designees)  of  the 
Specialists  Association,  Options  Market 
Makers  Association  and  the  Floor 
Brokers  Association.  According  to  the 
Exchange,  this  Committee  currently 
reviews  requests  to  change  various 
Auto-Ex  parameters.  (See  Commentaries 
.02  and  .04  to  Amex  Rule  128A.)  The 
Exchange  would  give  members  and 
member  organizations  ten  business  days 
notice  prior  to  reintroducing  the  10- 
second  speed  bump  to  allow  them  to 
implement  internal  procedures  to 
comply  with  this  requirement.  The 
Exchange  would  notify  members  and 
member  organizations  of  the 
reintroduction  of  the  10-second  speed 
bump  through  Amex  Notices,  which  are 
distributed  on  the  Exchange  Floor  and 
posted  on  the  Exchange's  "Amex 
Trader"  Web  site. 


2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  ^  in  general  and 
furthers  the  objectives  of  Section 
6(b)(5)  **  in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest;  and  is  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers  and  dealers. 
The  Exchange  also  believes  that  the 
proposed  rule  change  will  facilitate  the 
use  of  Auto-Ex  by  order  flow  providers 
by  eliminating  a  compliance  burden  on 
them.  Finally,  the  Exchange  asserts  that 
the  proposal  also  facilitates  the 
comparison  and  settlement  of  trades 
since  Auto-Ex  transactions  result  in 
"locked-in"  trades. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Amex  believes  that  the  proposed  riile 
change  will  impose  no  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to- 
90  days  of  such  date  if  it  finds  such 
longer  peribd  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  Amex  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


rv.  Solicitation  of  CommentB 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
changeis  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communicatioijis  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for-  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  file  number 
SR-Amex-2003-28  and  should  be 
submitted  by  July  7.  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  McFarland. 
Deputy  Secretary. 
[FR  Doc.  03-15111  Filed  6-13-03;  8:45  amj 
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Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"), '  notice  is  hereby  given  that  on 
October  22,  2002,  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  primarily  by  DTC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 


proposed  nde  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  enables 
foreign  participants  to  receive  dividend, 
interest,  or  principal  payments  in 
foreign  currency  directly  from  foreign 
issuers  through  DTC's  Direct  Payment 
Option  ("DPO")  of  its  Elective  Dividend 
Service  ("EDS")  for  DTC-eligible 
securities  issued  by  foreign  issuers  that 
were  not  initially  issued  with  the  option 
of  payment  in  either  U.S.  or  foreign 
cvuxency. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  DTC  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements.^ 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Currently,  DTC  offers  its  participants 
the  option  of  receiving  a  dividend, 
interest,  or  principal  payment  either  in 
foreign  currency  (outside  of  DTC)  or  in 
U.S.  dollars  (within  DTC)  when  the 
foreign  currency  option  is  included  in 
the  initial  offering  terms  of  the  DTC- 
eligible  issue.^  For  DTC-eligible 
securities  issued  by  foreign  issuers  that 
are  not  initially  issued  with  the  option 
of  payment  in  either  U.S.  or  foreign 
currency,  the  issuer  must  arrange  for 
payment  to  DTC  in  U.S.  dollars  through 
a  U.S.  transfer  or  paying  agent.  In  order 
for  a  non-U.S.  DTC  participant  that  is 
organized  and  resides  in  the  same 
foreign  jurisdiction  as  the  issuer  to 
receive  payment  in  its  home  country 
and  in  its  home  currency,  it  must 
withdraw  the  securities  from  DTC  and 
arrange  for  processing  of  the  foreign 
ciurency  payment  directly  with  the 
paying  agent.  In  order  to  once  again 
achieve  the  benefits  of  immobilization 
of  the  secxuity  after  the  payment  is 
made,  the  participant  must  then 


"  See  Securities  Exchange  Act  Release  No.  4710S 
(December  30.  2002).  68  FR  592  (January  6.  2003). 
(SR-Amex-2002-99). 


'  15  U.S.C.  78f. 
•15  U.S.C.  78flb)(5). 


"17  CFR  200.30-3(a)(12). 
•  15  U.S.C.  78s(b)(1). 


^  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  DTC. 

^This  service  was  first  introduced  in  1991. 
Securities  Exchange  Act  Release  No.  29144  (Apr. 
30.  1991).  56  FR  21182  (May  7.  1991). 


redeposit  the  certificate  after  payment 
has  been  made. 

DTC  believes  that  the  physical 
movement  of  certificates  solely  to 
achieve  payment  in  the  currency  of  the 
foreign  jurisdiction  where  the  issuer  and 
payee  both  reside  presents  to  DTC 
participants  various  inefficiencies,  cost, 
and  risk  such  as  the  inefficiencies  of 
handling  physical  securities  and  the 
associated  risk  of  loss  and  the  risk  of 
currency  fluctuation. 

Under  DTC's  new  rule,  in  order  for  an 
issue  to  be  eligible  for  the  DPO  option 
(1)  the  issuer  and  transfer  agent  must 
agree  to  the  arrangement  (since  the 
option  has  not  been  established  at  initial 
issuance)  and  (2)  the  issuer  must  certify 
that  the  income  generated  by  the 
security  is  not  U.S. -source  income,  in 
order  to  assure  U.S.  withholding  tax 
requirements  do  not  apply.  Once  an 
issue  is  eligible  for  the  DPO  option,  the 
participant  must  elect  to  receive  foreign 
currency  directly  from  the  issuer  via 
DTC's  EDS  system,  as  is  the  case  with 
issues  that  are  currently  eligible  for 
foreign  currency  options  established  at 
initial  instances.  Similarly,  the  election 
will  include  the  payment  instructions  to 
the  issuer  and  payment/transfer  agent  to 
enable  them  to  make  payment  directly 
to  the  non-U.S.  participant  outside  of 
DTC. 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  section  1 7 A  of  the  Act  * 
and  the  rules  and  regulations 
thereunder  because  it  promotes  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  by 
fiuther  immobilizing  securities 
certificates  and  eliminating  the  need  for 
customers  to  withdraw  and  redeposit 
physical  securities  in  order  to  achieve  . 
payment  outside  of  DTC. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

DTC  perceives  no  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  from  DTC's 
participants  or  others  have  not  been 
solicited  or  received  on  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission 

The  foregoing  rule  change  has  become  . 
effective  pursuant  to  section  19(b)(3)(A) 


■•  15  U.S.C.  78q-1. 
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of  the  Act  and  Securities  Exchange  Act 
Rule  19b-4(f)(4)  because  the  proposed 
rule  change  effects  a  change  in  an 
existing  service  that  does  not  adversely 
affect  the  safeguarding  of  securities  or 
funds  in  DTC's  custody  or  control  and 
does  not  significantly  affect  the 
respective  rights  or  obligations  of  DTC 
or  Uie  persons  using  the  service.  At  any 
time  within  sixty  days  of  the  filing  of 
the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  5th  Street  NW., 
Washington,  DC  20549-0069. 
Comments  may  also  be  submitted 
electronically  at  the  following  e-mail 
address:  rule-coinments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
SR-DTC-2002-16.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  To  help  us  process  and 
review  comments  more  efficiently, 
comments  should  be  sent  in  hardcopy 
or  by  e-mail  but  not  by  both  methods. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  rule  filing  that  are 
filed  with  the  Commission,  and  all 
written  communications  relating  to  the 
rule  filing  between  the  Commission  and 
any  person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington,  DC.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  DTC's 
principal  office.  All  submissions  should 
refer  to  File  No.  SR-DTC-2002-16  and 
should  be  submitted  within  July  7, 
2003. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc.  03-15086  Filed  6-13-03:  8:45  am) 
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I.  Introduction 

On  April  9,  2003,  The  Depository 
Trust  Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  proposed  rule  change 
SR-DTC-2003-07  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").'  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  April  28,  2003.^  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

II.  Description 

The  purpose  of  the  proposed  rule 
change  is  to  establish  a  transaction  look- 
ahead  process  ("Look-Ahead")  which 
will  reduce  transaction  blockage  by 
applying  the  net  amount  of  offsetting 
receive  and  deliver  transactions  in  the 
same  security  rather  than  the  gross 
amount  of  the  receive  transaction  to  a 
participant's  net  debit  cap.-' 

DTC's  system  controls  prevent  the 
processing  of  a  transaction  [i.e.,  cause 
the  transaction  to  recycle)  when  the 
deliverer  has  insufficient  position  or 
insufficient  collateral,  the  receiver  has 
insufficient  collateral,  or  the  processing 
of  the  transaction  would  cause  the 
receiver's  net  debit  cap  to  be  breached. 
For  purposes  of  these  controls,  each 
transaction  is  assessed  individually 
without  regard  to  offsetting  transactions 
that  might  resolve  any  system  control 
issue  presented  by  the  initial  transaction 
itself. 

In  principle,  a  long  series  of  back-to- 
back  transactions  could  be  blocked  as  a 
result  of  the  first  transaction  failing.  For 
example,  if  a  transaction  fails- because  of 
insufficient  position,  insufficient 
collaferal,  or  breaching  of  the  net  debit 
cap,  then  a  second  transaction  could  fail 
because  it  is  dependent  on  the  first 
delivery  to  establish  the  necessary 
securities  position,  then  a  third  could 
fail,  and  so  on.  This  does  in  fact  occur 


'17CFR200.30-3(a)(12). 


'  15  U.S.C.  78s(b)(l). 

2  Securities  Exchange  Act  Release  No.  47709 
(April  21.  2003).  68  FR  22432. 

^The  net  debit  cap.  based  upon  the  activity  of  the 
participant,  is  the  maximum  amount  a  participant 
may  owe  for  transactions.  Currently,  the  maximum 
allowable  net  debit  cap  is  SI. 8  billion  per 
participant. 


quite  often  in  the  money  market 
instrument  ("MMI")  market  because  of 
the  large  values  involved  when  issuing/ 
paying  agents  sell  new  commercial 
paper  to  broker-dealers  who  then  make 
deliveries  to  custodians,  who  in  turn 
have  maturities  of  commercial  paper 
awaiting  acceptance  by  the  issuing/ 
paying  agents. 

DTC  plans  to  introduce  Look-Ahead 
in  June.  Look-Ahead  will  reduce 
transaction  blockage  by  applying  the  net 
amount  of  offsetting  receive  and  deliver 
transactions  in  the  same  security  rather 
than  the  gross  amount  of  the  receive 
transaction  to  a  participant's  net  debit 
cap.  Look-Ahead  will  identify  receive 
transactions  pending  due  to  a  net  debit 
cap  insufficiency  and  will  link  them  to 
offsetting  delivery  transactions  in  the 
same  security  pending  for  a  quantity 
deficiency.  DTC  will  calculate  the  net 
effect  of  the  offsetting  transactions  on 
the  three  participants  involved,  and  if 
the  net  of  the  transactions  results  in 
positive  risk  management  controls  in  all 
three  accounts,  the  transactibns  will  be 
completed.  Initially,  this  capability  will 
be  available  only  for  muni  and  corporate 
bonds,  including  MMIs  where  it  is 
expected  to  have  the  widest  application. 

As  a  result  of  Look- Ahead,  the 
number  of  recycling  transactions  should 
be  reduced  which  could  also  reduce  the 
need  for  intraday  funding  by 
participants.  Participants  will  not  be 
required  to  make  systemic  changes  and 
can  continue  to  process  their  deliveries 
as  they  do  today. 

III.  Discussion 

Section  17A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions.* 
The  Commission  finds  that  DTC's 
proposed  rule  change  is  consistent  with 
this  requirement  because  by  applying 
the  net  amount  of  offsetting  receive  and 
deliver  transactions  in  the  same  security 
rather  than  the  gross  amount  of  the 
receive  transaction  to  a  participant's  net 
debit  cap,  the  proposed  rule  change 
should  reduce  the  number  of  blocked 
transactions  at  DTC  which  will  promote 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 

rv.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  section  1 7A  of  the  Act  and 
the  rules  and  regulations  thereunder. 


It  Is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
DTC-2003-07)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 5 

Margaret  H.  McFariand, 

Deputy  Secretary 

IFR  Doc.  03-15112  Filed  6-13-03;  8:45  am] 
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Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") ',  notice  is  hereby  given  that  on 
March  31,  2003,  the  Fixed  Income 
Clearing  Corporation  ("FICC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  items  have 
been  prepared  primarily  by  FICC.^  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
parties  and  to  grant  accelerated  approval 
of  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
allow  FICC  to  shift  its  GCF  Repo  service 
from  an  interbank  service  to  an 
intrabank  one. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
FICC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 


in  Item  IV  below.  FICC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements. ^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Since  its  introduction  in  1998,  the 
GCF  Repo  service  of  the  Government 
Securities  Division  of  FICC  has  grown  in 
participation,  volume,  and  importance 
to  become  a  significant  financing 
vehicle  alternative  to  delivery-versus- 
payment  and  tri-party  repos.  However, 
attendant  to  its  success  have  been 
certain  payments  system  risk  issues  that 
arise  from  the  interbank  funds 
settlements  related  to  the  service. 

In  order  to  allow  for  sufficient  time  to 
identify,  study,  and  implement 
satisfactory  solutions  to  these  issues, 
FICC  is  shifting  the  GCF  Repo  service 
frcMn  an  interbank  service  to  an 
intrabank  one.  This  means  that  only 
those  GCF  Repo  participants  that  clear 
within  the  same  clearing  bank  will  be 
permitted  to  trade  GCF  Repos  with  one    " 
another.  FICC  intends  to  return  the  GCF 
Repo  service  to  interbank  status  as  soon 
as  it  is  able  to  resolve  the  attendant 
payments  system  risk  issues.'* 
-    Members  of  FICC's  Government 
Seciu-ities  Division  have  been  notified  of 
this  change  via  Important  Notice  and 
have  been  given  sufficient  time  to 
switch  to  intrabank  service. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of  - 
Section  1 7A  of  the  Act  ^  and  the  rules 
and  regulations  thereunder  because  it 
because  it  will  allow  FICC  time  to 
identify  and  implement  a  solution  to  the 
payment  system  risk  issues  that  arise 
from  settling  GCF  Repo  transactions  in 
an  interbank  environment. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

FICC  does  not  believe  that  the 
proposed  rule  change  will  have  any 
impact  or  impose  any  burden  on  . 
competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the    - 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received.  FICC  will  notify 
the  Commission  of  any  written 
comment  received  by  FICC. 


'  15  U.S.C.  78q-l(b)(3)(F). 


=  17  CFR  200.30-3(a)(12).  • 

•  15  U.S.C.  78s(bl(l). 

^  A  copy  of  FICC's  proposed  rule  change  is 
available  at  the  Commission's  Public  Reference 
Section  or  through  FICC. 


'  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  FICC. 

■*  FICC  will  file  a  proposed  rule  change  to  return 
to  interbank  clearing  for  its  GCF. 

5  15U.S.C.  78q-l. 


in.  Date  of  Efifectiveness  of  Proposed 
Rule  Change  and  Timing  for 
Conunission  Action 

The  Commission  finds  that  the 
proposal,  which  allows  FICC  to  shift  to 
intrabank  clearing  for.its  GCF  Repo 
service,  is  consistent  with  Section 
17A(b)(3)(F)  because  it  should  help 
perfect  the  mechanism  of  a  national 
system  for  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions.  Allowing  FICC  to  move  to 
intrabank  clearing  for  GCF  Repo 
transactions  will  permit  FICC  to 
continue  to  offer  the  GCF  Repo  service 
to  its  participants  so  they  will  continue 
to  have  uninterrupted  access  to  liquidity 
pools  within  their  clearing  baiiks  while 
providing  FICC  time  to"  devise  a  solution 
to  reduce  the  risks  arising  from  the 
interbank  funds  settlement  aspect  of  the 
service  when  offered  as  an  interbank 
service. 

FICC  has  requested  that  its  proposed 
rule  change  be  approved  prior  to  the 
thirtieth  day  of  the  date  of  publication 
of  notice  of  the  filing.  The  Commission 
finds  good  cause  for  approving  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  the  filing 
because  such  approval  will  allow  FICC 
to  immediately  stop  the  risk  associated 
with  interbank  funds  settlements  while 
still  offering  the  GCF  Repo  service  to  its 
members  on  an  intrabank  basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC  20549-0609. 
Comments  may  also  be  submitted 
electronically  at  the  following  e-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
SR-FICC-2003-04.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  To  help  us  process  and 
review  comments  more  efficiently, 
comments  should  be  sent  in  hardcopy 
or  by  e-mail  but  not  by  both  methods. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
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provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
flling  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  FICC.  All  submissions  should 
refer  to  File  No.  SR-FICC-2003-04  and 
should  be  submitted  by  July  7,  2003. 
It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.«  that  the 
proposed  rule  change  is  hereby 
approved  on  an  accelerated  basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated    - 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  03-15085  Filed  6-13-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48003;  File  No.  SR-Phlx- 
2003-32] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Its  Rule  452,  Limitation  on 
Members'  Trading  Because  of 
Customers'  Orders 

|une  9,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  May  8, 
2003,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx"  or  "Exchange")  submitted 
to  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  May  29.  2003,  the  Phbc  filed 
Amendment  No.  1  to  the  proposal. '  The 
proposed  rule  change,  as  amended,  has 
been  filed  by  Phlx  under  Rule  19b- 
4(f)(6)  under  the  Act.-*  The  Commission 


» 15  U.S.C.  78s(b)(2). 

'17CFR20b.30-3(a)(12). 

'15  U.S.C.  78s(b)(l). 

M7CFR240.19b-t. 

'  See  letter  from  Caria  Behnfeldt.  Director.  Legal 
Department  New  Product  Development  Croup.  Phlx 
to  Tim  Fox,  Attorney.  Division  of  Market  Regulation 
("Division").  Commission,  dated  May  28.  2003 
("Amendment  No.  1").  !n  Amendment  No.  1.  the 
Exchange  submitted  technical  corrections  to  the 
rule  text  and  clarifled  that  the  applicability  of  Phlx 
Rule  4S2(a)(l)  is  limited  to  orders  on  the  Exchange 
for  securities  listed  or  traded  on  the  Exchange. 

*  17  CFR  240.19b-4(f)(6).  For  purposes  of 
determining  the  effective  date  and  calculating  the 
sixty-day  period  within  which  the  Commission  may 


is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend  Phlx 
Rule  452,  Limitations  on  Members' 
Trading  Because  of  Customers'  Orders, 
to  permit  members  and  member 
organizations  to  trade  along  with  some 
of  their  customers  in  limited 
circumstances  so  long  as  the  order  is  not 
for  the  account  of  an  individual  investor 
and  the  customer  has  given  express 
permission  for  the  transaction.  The 
proposed  rule  change,  as  amended,  also 
adds  additional  language  regarding  the 
applicability  of  Phlx  Rule  452's 
limitation  on  trading,  and  adds  a 
number  of  additional  exceptions  to  that 
rule. 

The  text  of  the  proposed  rule  change, 
as  amended,  is  below.  Proposed 
additions  are  in  italics  and  proposed 
deletions  are  in  [brackets). 
*****  * 

Rule  452.  Limitations  on  Members' 
Trading  Because  of  Customers'  Orders 

(a)  [No  member  shall  (1)  personally 
buy  or  initiate  the  purchase  of  any 
security  on  the  Exchange  for  his  own 
account  or  for  any  account  in  which  he. 
or  the  firm  of  which  he  is  a  partner  or 
any  partner  of  such  firm,  is  directly  or 
indirectly  interested,  while  such  * 
member  personally  holds  or  has 
knowledge  that  his  firm  or  any  partner 
thereof  holds  an  unexecuted  market 
order  to  buy  such  security  in  the  unit  of 
trading  for  a  customer,  or  (2)  personally 
sell  or  initiate  the  sale  of  any  security 
on  the  Exchange  for  any  such  account, 
while  he  personally  holds  or  has 
knowledge  that  his  firm  or  any  partner 
thereof  holds  an  unexecuted  market 
order  to  sell  such  security  in  the  unit  of 
trading  for  a  customer.)  Except  as 
provided  in  this  Rule,  no  member  or 
member  organization  shall  cause  the 
entry  of  an  order  to  buy  (sell)  on  the 
Exchange  any  security  listed  or  traded 
on  the  Exchange  for  any  account  in 
which  such  member  or  member 
organization  or  any  associated  person 
thereof  is  directly  or  indirectly 
interested  (a  "proprietary  order"),  if  the 
person  responsible  for  the  entry  of  such 
order  has  knowledge  of  any  particular 
unexecuted  customer  order  to  buy  (sell) 
such  security  which  could  be  executed 
at  the  same  price. 


summarily  abrogate  the  proposed  rule  change  under 
section  19(b)(3)(C)  of  the  Act.  the  Commission 
considers  that  period  to  commence  on  May  29. 
2003.  the  date  Phlx  Filed  Amendment  No.  1.  See  IS 
use.  78s(b)(3)(C).  '    ■ 


(b)  [No  member  shall  (1)  personally 
buy  or  initiate  the  purchase  of  any 
security  on  the  Exchange  for  any  such 
account,  at  or  below  the  price  at  which 
he  personally  holds  or  has  knowledge 
that  his  firm  or  any  partner  thereof 
holds  an  unexecuted  limited  price  order 
to  buy  such  security  in  the  unit  of 
trading  for  a  customer,  or  (2)  personally 
sell  or  initiate  the  sale  of  any  security 
on  the  Exchange  for  any  such  account 
at  or  above  the  price  at  which  he 
personally  holds  or  has  knowledge  that 
his  firm  or  any  partner  thereof  holds  an 
unexecuted  limited  price  order  to  sell 
such  security  in  the  unit  of  trading  for 

a  customer.)  A  member  or  member 
organization  may  enter  a  proprietary 
order  while  representing  a  customer 
order  which  could  be  executed  at  the 
same  price,  provided  the  customer's 
order  is  not  for  the  account  of  an 
individual  investor,  and  the  customer 
has  given  express  permission,  including 
an  understanding  of  the  relative  price 
and  size  of  allocated  execution  reports, 
under  the  following  conditions: 

(1 )  the  member  or  member 
organization  is  liquidating  a  position 
held  in  a  proprietary  facilitation 
account,  and  the  customer  order  is  for 
10,000  shares  or  more: 

(2)  the  member  or  member 
organization  is  creating  a  bona  fide 
hedge  ("hedge")  and  (i)  the  creation  of 
the  hedge,  whether  through  one  or  more 
transactions,  occurs  so  close  in  time  to 
the  completion  of  the  transaction 
precipitating  such  hedge  that  the  hedge 
is  clearly  related;  (ii)  the  size  of  the 
hedge  is  commensurate  with  the  risk  it 
offsets:  (Hi)  the  risk  to  be  offset  is  the 
result  of  a  position  acquired  in  the 
course  of  facilitating  a  customer  order; 
and  (iv)  the  customer  order  is  for  10,000 
shares  or  more; 

(3)  the  member  or  member 
organization  is  modifying  an  existing 
hedge  and  (i)  the  size  of  the  hedge,  as 
modified,  remains  commensurate  with 
the  risk  it  offsets:  (ii)  the  hedge  was 
created  to  offset  a  position  acquired  in 
the  course  of  facilitating  a  customer 
order;  and  (Hi)  the  customer  order  is  for 
10,000  shares  or  more;  or 

(4)  the  member  or  member 
organization  is  engaging  in  bona  fide 
arbitrage  or  risk  arbitrage  transaction, 
and  recording  such  transactions  in  an 
account  used  solely  to  record  arbitrage 
transactions  (an  "arbitrage  account  ). 

[Exceptions) 

(c)  The  provisions  of  this  Rule  452 
shall  not  apply  to: 

(1)  (to)  any  purchase  or  sale  of  any 
security  in  an  amount  of  less  than  the 
unit  of  trading  made  by  an  odd-lot 
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dealer  to  offset  odd-lot  orders  for 
customers),  or); 

(2)  any  purchase  or  sale  of  any 
security  [,  delivery  of  which  is  to  be 
upon  a  day  other  than  the  day  of 
delivery  provided)  upon  terms  for 
delivery  other  than  those  specified  in 
such  unexecuted  market  or  limited  price 
order; 

(3)  transactions  by  a  member  or 
member  organization  acting  in  the 
capacity  of  a  specialist  or  market  maker 
in  a  security  listed  or  traded  on  the 
Exchange  otherwise  than  on  the 
Exchange;  and 

(4)  transactions  made  to  correct  bona 
fide  errors. 

Supplementary  Material:  . 

.01     [A  member  who  issues  a 
commitment  to  trade  from  the  Exchange 
through  ITS  or  any  other  Application  of 
the  System  shall,  as  a  consequence 
thereof,  be  deemed  to  be  initiating  a 
purchase  or  a  sale  of  a  security  on  the 
Exchange  as  referred  to  in  this  Rule.)  A 
member  or  member  organization  or 
employee  thereof  responsible  for 
entering  proprietary  orders  shall  be 
presumed  to  have  knowledge  of  a 
particular  customer  order  unless  the 
member  organization  has  implemented 
a  reasonable  system  of  internal  policies 
and  procedures  to  prevent  the  ihisuse  of 
information  about  customer  orders  by 
those  re^onsible  for  entering  such 
proprietary  orders. 

.02    This  Rule  452  shall  apply  to  any 
agency  or  proprietary  transaction 
effected  on  the  Exchange  if  such 
transaction  ("Exchange  transaction")  is 
part  of  a  group  of  related  transactions 
that  together  have  the  effects  prohibited 
by  this  Rule,  regardless  whether  (i)  one 
or  more  of  the  other  related  transactions 
were  effected  on  other  market  centers; 
or  (ii)  the  Exchange  transaction  by  itself 
had  such  effects. 

.03     This  Rule  452  shall  also  apply  to 
a  member  organization 's  member  on  the 
Floor,  who  may  not  execute  a 
proprietary  order  at  the  same  price,  or 
at  a  better  price,  as  an  unexecuted 
customer  order  that  he  or  she  is 
representing,  except  to  the  extent  the 
member  organization  itself  could  do  so 
under  this  Rule. 

.04    For  purposes  of  paragraph  (b) 
above,  the  term  "account  of  an 
individual  investor"  shall  mean  an 
account  covered  by  section  11(a)(1)(E)  of 
the  Securities  Exchange  Act  of  1934.  For 
purposes  of  paragraph  (b)(1)  above,  the 
term  "proprietary  facilitation  account" 
shall  mean  an  account  in  which  a 
member  organization  has  a  direct 
interest  and  which  is  used  to  record 
transactions  whereby  the  member 
organization  acquires  positions  in  the 


course  of  facilitating  customer  orders. 
Only  those  positions  which  are  recorded 
in  a  proprietary  facilitation  account 
may  be  liquidated  as  provided  in 
paragraph  (b)(1).  For  purposes  of 
paragraph  (b)(2)  and  (b)(4)  above,  the 
terms  "bona  fide  hedge",  "bona  fide 
arbitrage"  and  "risk  arbitrage"  shall 
have  the  meaning  ascribed  to  such 
terms  in  Securities  Exchange  Act 
Release  No.  15533,  January  29,  1979.  All 
transactions  effected  pursuant  to 
paragraph  (b)(4)  above  must  be  recorded 
in  an  arbitrage  account. 

.05    For  purposes  of  paragraph  (b)(2) 
above,  a  hedge  will  be  deemed  to  be 
'  'clearly  related ' '  if  either  the  first  or  last 
transaction  comprising  the  hedge  is 
executed  on  the  same  trade  date  as  the 
transaction  that  precipitates  such 
hedge.  A  member  shall  mark  all 
memoranda  of  orders  to  identify  each 
transaction  creating  or  modifying  a 
hedge  as  permitted  under  this  Rule  452. 

.06    A  member  who  issues  a 
commitment  or  obligation  to  trade  from 
the  Exchange  through  ITS  or  any  other 
Application  of  the  System  shall,  as  a 
consequence  thereof,  be  deented  to  be 
initiating  a  purchase  or  sale  of  a 
security  on  the  Exchange  as  referred  to 
inihis  Rule  452. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  Phlx  Rule  452, 
which  provides  limitations  on  members' 
trading  because  of  customer  orders.  The 
proposed  revision  would  bring  the  rule 
into  conformity  with  New  York  Stock 
Exchange,  Inc.  ("NYSE")  Rule  92,  which 
was  recently  approved  by  the 
Commission.^  The  proposed  revision  to 
Phlx  Rule  452  would  clarify  the 


obligations  of  Exchange  members 
regarding  proprietary  trading  in 
instances  where  they  or  their  member 
organization  hold  customer  orders  at  the 
same  or  inferior  prices. 

In  1994,  the  NYSE  proposed  changes 
to  NYSE  Rule  92. «  According  to  the 
Phlx,  these  changes  were  meant  to 
address  various  issues  regarding  an 
NYSE-member  organization's  trading 
when  it  was  in  possession  of  customer 
orders,  including  a  member 
organization's  regional  specialist  * 

operations,  bldck  trading,  arbitrage 
■  activity  and  hedge  activity.  The 
Commission  approved  the  changes  te 
NYSE  Rule  92  in  2001. ~  The  revision 
would  conform  Phlx  Rule  452  to  NYSE 
Rule  92.^ 

Currently,  sections  (a)  and  (b)  of  Phlx 
Rule  452  contain  the  general 
prohibitions  against  trading  ahead  of 
customer  market  orders  and  customer 
limit  orders,  respectively.  As  revised, 
section  (a)  contains  the  general 
prohibitions  against  trading  ahead  of    . 
both  customer  market  and  limit  orders. 

The  Exchange  proposes  to  revise 
section  (b)  to  create  four  exceptions  to 
the  general  rule  that  may  apply  when 
the  customer  is  not  an  individual 
investor  and  the  customer  knowingly 
consents:  (1)  Liquidation  of  a  position     . 
held  in  a  proprietary'  facilitation  account 
so  long  as  the  customer's  order  is  for 
10.000  shares  or  more:  (2)  creation  of  a 
bona  fide  hedge  under  specified 
conditions;  (3)  modification  of  a  bona 
fide  hedge  under  certain  conditions;  and 
(4)  engaging  in  bona  fide  arbitrage  or 
risk  arbitrage. in  an  arbitrage  account. 

Section  (c)  currently  contains  two 
exceptions  to  the  general  rule;  it  does 
not  apply:  (i)  To  orders  under  100 
shares  and  (ii)  when  a  customer  order 
settles  under  different  delivery  terms- 
than  the  proprietary  order.  As  proposed, 
revised  section  (c)  retains  these  two 
exceptions  and  adds  the  following  two: 
more:  (1)  It  does  not  apply  to 
transactions  of  a  member  organization's 
specialist  unit  on  another  exchange;  and 
(2)  it  does  not  apply  when  transactions 
are  made  to  correct  bona  fide  errors. 

Finally,  the  Supplementary'  Material 
currently  contains  a  clarification  that 
outbound  Intermarket  Trading  System 


^  See  Securities  Exchange  Act  Release  No.  44 1 39 
(March  30.  2001).  66  PR  18339  (April  6.  2001)  (SR- 
NYSE-94-34). 


'•See  Securities  Exchange  Act  Release  No.  35139 
(December  22,  1994).  60  PR  156  (|anuar\  3.  1995) 
(SR-NYSE-94-34). 

■■  See  note  5  supra.  * 

"The  Phlx  had  previously  filed  a  proposed  rule 
change,  including  several  amendments,  to  conform 
Phlx  Rule  452  to  NYSE  Rule  92.  which  was 
withdrawn  in  March.  2002.  See  Securities  Exchange 
Act  Release  No.  37628  (September  3,  1996).  61  FR 
47537  (September  9.  1996)  (SR-Phlx-96-37). 
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("ITS") "  commitments  are  considered 
to  be  initiated  from  the  Phlx  floor.  The 
Phlx  retains  the  ITS  clariflcation  in 
Supplementary  Material  .06,  and  adds 
the  following:  (1)  A  Phlx  member  or 
member  organization  or  employee 
thereof  responsible  for  entering 
proprietary  orders  is  presumed  to  have 
knowledge  of  any  customer  order  held 
by  the  member  organization  unless  the 
proper  information  barriers  are  in  place; 
(2)  this  rule  applies  to  series  of 
transactions  even  if  some  of  the 
transactions  do  not  take  place  on  the 
Phlx;  (3)  that  a  member  on  the  Floor 
may  only  execute  a  proprietary  order 
ahead  in  time  of  a  customer  order,  to  the 
extent  that  his  member  organization  is 
permitted  (i.e.,  if  the  member 
organization  is  prohibited,  then  so  is  the 
member  on  the  floor);  (4)  definitions  of 
certain  terms  in  the  rule;  and  (5) 
procedures  for  utilizing  the  hedge 
exemption  to  the  rule. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  is  consistent  with  section  6(b) 
of  the  Act '"  in  general,  and  furthers  the 
objectives  of  section  6(b)(5)  of  the  Act ' " 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  Phlx  represents  that 
the  ffroposed  rule  change,  as  amended, 
balances  fundamental  investor 
protections  with  the  requirements  of 
evolving  trading  practices  involving 
institutional  investors  and  member  firm 
proprietary  trading  operations.  The 
limited  types  of  transactions  it  would 
permit  should  promote  just  and 
equitable  principles  of  trade.  Many  of 
these  proprietary  transactions  should 
add  liquidity  to  the  market  and  help 
investors  receive  efficient  execution  of 
their  orders. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change,  as  amended, 
will  impose  any  inappropriate  burden 
on  competition. 


"Sflfi  Phlx  Rule  2001.  Intermarkel  Trading 
System.  The  ITS  Plan  is  a  national  market  system 
plan  approved  by  the  Commission  pursuant  to 
Section  ]  1 A  of  the  Act  and  Rule  1 1  Aa3-2 
thereunder.  Sw  15  U.S.C.  78k-l  and  17  CFR 
240.11Aa3-2. 

'"15  U.S.C.  78flb). 

"  t5  U.S.C.  78f(bM5). 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change,  as 
amended,  has  been  filed  by  the 
Exchange  pursuant  to  section 
19(b)(3)(A)  of  the  Act  '^  and 
subparagraph  (f)(6)  of  Rule  19b-4 
thereunder."  Consequently,  because 
Phlx  believes  the  foregoing  rule  change, 
as  amended:  (1)  Does  not  significantly 
affect  the  protection  of  investors  or  the 
public  interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  thirty 
days  from  the  date  on  which  it  was 
filed,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest,  and  the  Exchange  has 
given  the  Commission  written  notice  of 
its  intention  to  file  the  proposed  rule 
change  at  least  five  business  days  prior 
to  the  filing  date,  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  ''•  and  Rule  19b-4  thereunder.'^ 

At  any  time  within  sixty  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change,  as  amended,  if  it 
appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 


•ns  U.S.C.  7Bs(b)(3)(A). 
'^17  CFR  240.19b-4(n(6). 
X15U.S.C.  78s(b|(3)(A). 
"17CFR240.19b-4. 


public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room. 

Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2003-32  and  should  be 
submitted  by  July  7,  2003. 

For  Ihe  Commission,  by  the  Division  of 
Market  Regulalion,  pursuant  to  delegated 
authority.'"' 

Mai^aret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc:.  03-15087  Filed  6-13-03:  8:45  am) 
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SMALL  BUSINESS  AOMINISTRATION 
RIN  324S-AE96 

Small  Business  Technology  Transfer 
Program  Policy  Directive 

agency:  Small  Business  Administration. 
ACTION:  Notice  of  proposed  policy 
directive. 

SUMMARY:  This  document  proposes 
revisions  to  the  Small  Business 
Technology  Transfer  (STTR)  Program 
Policy  Directive.  The  purpose  of  the 
Policy  Directive  is  to  provide  guidance 
to  participating  Federal  agencies  for  the 
general  conduct  of  the  STTR  Program. 
This  proposed  Policy  Directive  reflects 
statutory  amendments  to  the  program. 
In  addition,  SBA  proposes  amendments 
to  streamline  and  enhance  the  program. 
OATEiS:  Public  comments  on  this 
proposed  Policy  birective  must  be 
received  on  or  before  July  16,  2003. 
ADDRESSES:  Address  all  comments 
concerning  this  proposed  Policy 
Directive  to  Maurice  Swinton,  Assistant 
Administrator  for  Technology,  Office  of 
Technology,  Office  of  Government 
Contracting/Business  Development,  U.S. 
Small  Business  Administration,  409  3rd 
Street,  SW.,  Washington,  DC  20416  or 
via  email  to  technology@sba.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maurice' Swinton,  Assistant 
Administrator  for  the  Office  of 
Technology,  at  (202)  205-6450.  You 
may  also  e-mail  tecbnology@sba.gov. 
SUPPLEMENTARY  INFORMATION:  In  1992. 
Congress  enacted  the  Small  Business 
Technology  Transfer  Act  of  1992  (STTR 
Act).  Pub.  L.  102-564  (codified  at  15 
U.S.C.  638).  The  STTR  Act  established 
the  Small  Business  Technology  Transfer 
Program  (STTR  Program)  as  a  pilot 


'»17CFR2O0.3O-3(a)(12). 
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program  that  requires  Federal  agencies 
with  extramural  budgets  for  research  or 
research  and  development  (R/R&D)  in 
excess  of  $1  billion  per  fiscal  year  to 
enter  into  funding  agreements  with 
small  business  concerns  (SBCs)  that 
engage  in  a  collaborative  relationship 
with  a  research  institution.  The  purpose 
of  the  STTR  Program  is  to  stimulate  a 
partnership  of  ideas  and  technologies 
between  irmovative  SBCs  and  research 
institutions.  The  program  assists  the 
small  business  and  research    ' 
communities  by  developing 
commercially-viable  technologies.  The 
STTR  Program  is  a  phased  process, 
uniform  throughout  the  Federal 
government,  of  soliciting  proposals  and 
awetrding  funding  agreements  for  R/R&D 
to  meet  stated  agency  needs  or  missions. 

The  STTR  Act  requires  the  U.S.  Small 
Business  Administration  (SBA)  to 
"issue  a  policy  directive  for  the  general 
conduct  of  the  STTR  Programs  within 
the  Federal  government."  15  U.S.C. 
638(p)(l).  SBA  published  its  first  STTR 
Policy  Directive  in  1993  (58  FR  42607- 
42620,  Aug.  10,  1993). 

Congress  has  since  amended  the 
STTR  Act,  most  recently  with  the 
enactment  of  the  Small  Business 
Technology  Transfer  Program 
Reauthorization  Act  of  2001 
(Reauthorization  Act),  Pub.  L.  107-50. 
The  Reauthorization  Act  extends  the 
STTR  Program  through  September  30, 
2009,  and  changes  its  status  from  a  pilot 
program  to  a  permanent  one.  In 
addition,  the  Reauthorization  Act: 
clarifies  STTR  data  rights  pertaining  to 
STTR  Phase  I,  II,  and  III  awards  (see 
proposed  Policy  Directive,  sections 
4(c)(2),  8(b)  and  App.  I,  Instructions, 
section  5(d)(l)(iii));  requires  the 
establishment  of  an  STTR  Program 
Government-accessible  and  a  public- 
accessible  database  (see  proposed  Policy 
Directive,  section  11(e));  requires 
participating  agencies,  beginning 
October  1,  2003,  to  increase  the  amount 
of  their  extramural  budget  to  be  reserved 
for  the  STTR  Program  from  0.15  percent 
to  0.3  percent  (see  proposed  Policy 
Directive,  section  2(d));  permits 
agencies,  beginning  October  1,  2003,  to 
increase  the  dbllar  value  of  STTR  Phase 
II  awards  from  $500,000  to  $750,000 
(see  proposed  Policy  Directive,  section 
7(i)(l));  and  permits  agencies  to  approve 
a  shorter  or  longer  duration  of  time  for 
award  performance,  where  appropriate 
for  a  particular  project  (see  proposed 
Policy  Directive,  section  7(h)). 

The  Reauthorization  Act  also  requires 
SBA  to  report  to  the  Senate  Committee 
on  Small  Business  and 
Entrepreneurship  and  to  the  House 
Committees  on  Science  and  Small 
Business  on  thd  STTR  Programs  of  the 


Federal  agencies  and  to  specifically 
address  the  number  of  proposals 
received  from,  and  the  number  and  total 
amount  of  awards  to.  Historically 
Underutilized  Business  Zones 
(HUBZones)  SBCs  under  the  STTR 
Program.  Further,  the  Reauthorization 
Act  requires  agencies  to  implement  an 
outreach  program  to  research 
institutions  and  SBCs  for  the  purpose  of 
enhancing  its  STTR  Program,  in 
conjunction  with  any  such  outreach 
done  for  purposes  of  the  SBIR  Program. 
The  proposed  Policy  Directive  addresses 
these  requirements  in  sections  10(b)(5) 
and  9(a)(15),  respectively. 

In  addition,  the  Reauthorization  Act 
requires  SBA  to  promulgate  regulations 
establishing  a  single  model  agreement 
that  allocates  between  SBCs  and 
research  institutions  intellectual 
property  rights  and  rights,  if  any,  to 
carry  out  follow-on  research, 
development,  or  commercialization. 
SBA  notes  that  it  plans  to  issue 
proposed  regulations  implementing  a 
model  agreement  for  the  STTR  Program 
in  the  near  future.  The  Reauthorization 
Act  requires  agencies  to  adopt  this 
model  agreement.  This  requirement  is 
noted  in  the  proposed  Policy  Directive 
at  section  9(a)(13). 

Further,  the  Reauthorization  Act 
amends  the  Federal  and  State 
Technology  Partnership  (FAST) 
Progr£im  to  require  the  Administrator 
and  the  Small  Business  Innovation 
Research  (SBIR)  Program  Managers  to 
consider  whether  proposals  submitted 
address  the  needs  of  SBCs  owned  and 
controlled  by  women,  SBCs  owned  and 
controlled  by  minorities,  and  located  in 
areas  that  have  historically  not 
participated  in  the  SBIR  and  STTR 
Programs.  SBA  notes  that  section  12  of 
the  SBIR  Policy  Directive  (67  FR  60072, 
September  24,  2002)  (also  available  at 
h  ttp  -.//www.sba  .gov/sbir/in  dexsbir- 
sttr.html]  establishes  guidance  for  the 
FAST  Program  as  does  the  FAST 
Program  Announcement,  which  can  be 
found  at  http://ww'w.sba.gov/sbir/ 
indexprograms.html.  Further,  the 
Reauthorization  Act  requires  SBA  to 
promulgate  regulations  establishing 
standards  for  the  consideration  of 
proposals  under  FAST,  including  the 
standards  previously  listed.  SBA  is 
currently  drafting  these  regulations. 
These  regulations  are  being  drafted  and 
are  not  addressed  in  this  proposed 
Policy  Directive.  However,  it  will  be 
addressed  in  a  separate  rulemaking. 

As  previously  discussed,  SBA 
proposes  amendments  to  ihe  Policy 
Directive  that  address  the 
Reauthorization  Act's  amendments. 
Further,  SBA  proposes  several  changes 
in  this  Policy  Directive  to  simplify  and 


enhance  the  program.  For  example,  SBA 
has  organized  the  proposed  Policy 
Directive  ii\to  1 1  self-explanator\' 
sections:  (1)  Purpose;  (2)  Summary  ot 
Legislative  Provisions:  (3)  Definitions; 
(4)  Competitively  Phased  Structure  of 
the  Program;  (5)  Program  Solicitation 
Process:  (6)  Eligibility  and  Application 
(Proposal)  Requirements;  (7)  STTR 
Funding  Process;  (8)  Terms  of- 
Agreement  Under  STTR  Awards;  (9) 
Responsibilities  of  STTR  Participating 
Agencies  and  Departments;  (10)  Annual 
Report  to  SBA;  and  (11)  Responsibilities 
of  SBA.  Two  appendices  are  also 
included:  (1)  Instructions  for  STTR 
Program  Solicitation  Preparation;  and 
(2)  Tech-Net  Data  Fields  for  Public 
Database.  In  addition,  SBA  proposes  the 
following  substantive  chaiiges. 

Section-by-Section  Analysis 

Sectioti  1  of  the  Policy  Directive  sets 
forth  the  purpose  of  the  program.  SBA 
made  only  minor  changes  to  this 
section. 

Section  2  of  the  Policy  Directive  is  a 
summary  of  legislative  provisions.  SBA 
proposes  to  set  forth  the  Reauthorization 
Act's  amendments,  which  are  described 
in  detail  above.  In  addition,  SBA 
proposes  changes  to  address  the  use  of 
the  government -wide  point  of  entry  "~^- 
(GPE)  for  synopses  of  business 
opportunities.  GPE  has  recently 
replaced  the  Commerce  Business  Daily 
as  a  means  of  synopses  for  business 
opportunities.  The  GPE,  located  at 
http://www.fedbizopps.gov,  is  the  single 
point  where  government  business 
opportunities  greater  than  $25,000. 
including  synopses  of  proposed  contract 
actions,  solicitations,  and  associated 
information,  can  be  accessed 
electronically  by  the  public.  In  addition, 
no  agency  must  issue  its  solicitation  for 
at  least  15  days  from  the  date  of  the 
publication  of  the  GPE.  The  agency  may 
not  establish  a  deadline  for  submission    . 
of  proposals  in  response  to  a  solicitation 
earlier  than  30  days  after  the  date  on 
which  the  solicitation  was  issued. 

Section  3  of  the  proposed  Policy 
Directive  sets  forth  definitions  pertinent 
to  the  program.  SBA  proposes  several 
new  definitions. 

SBA  proposes  to  define  the  term 
"essentially  equivalent  work"  to  occur 
when  substantially  the  same  research  is 
proposed  for  funding  in  more  than  one 
application  or  to  more  than  one  agency, 
or  a  research  objective  and  design  for 
accomplishing  an  objective  are  the  same 
or  closely  related  in  two  or  more 
proposals.  SBA  understands  that  STTR 
Participants  often  submit  duplicate 
proposals  to  more  than  one  agency. 
However,  the  proposed  Policy  Directive 
precludes  agencies  from  funding 
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essentially  equivalent  work  in  the  STTR 
Program. 

In  addition,  SB  A  proposes  to  define 
the  term  "feasibility"  because  it  is  used 
when  discussing  Phase  I  of  the  program. 
Specifically,  the  purpose  of  Phase  I  is  to 
determine  the  scientific  and  technical 
merit  and  feasibility  of  a  proposed  effort 
and  the  quality  of  performance  of  the 
SBC  with  a  relatively  small  agency 
investment  before  consideration  of 
further  Federal  support  in  Phase  II.  SBA 
proposes  to  define  "feasibility"  to  mean 
the  practical  extent  to  which  a  project 
can  be  performed  successfully. 

SBA  also  proposes  a  definition  for  the 
term  "innovation"  because  the  term  is 
used  throughout  the  Policy  Directive. 
SBA  proposes  "innovation"  to  mean 
something  new  or  improved,  having 
marketable  potential,  including  (1) 
development  of  new  technologies.  (2) 
refinement  of  existing  technologies,  or 
(3)  development  of  new  applications  for 
existing  technologies. 

SBA  proposes  to  defme  the  term 
"intellectual  property"  to  incorporate 
all  of  the  separate  and  distinct  types  of 
intangible  property,  such  as  patents  and 
trademarks.  The  proposed  deHnition 
would  also  specifically  include  STTR 
technical  data  and  all  types  of  intangible 
assets  either  proposed  or  generated  by 
an  SBC  as  a  result  of  its  participation  in 
the  STTR  Program.  SBA  proposes  this 
definition  because  the  term  is  used 
throughout  the  Policy  Directive  and  is 
important  to  SBCs  in  terms  of  their 
rights  in  intellectual  property  developed 
pursuant  to  the  STTR  Program. 

SBA  proposes  to  define  the  term 
"joint  venture"  to  mean  an  association 
of  concerns  with  interests  in  any  degree 
or  proportion  by  way  of  contract, 
express  or  implied,  consorting  to  engage 
in  and  carry  out  a  single  specific 
business  venture  for  joint  profit,  for 
which  purpose  they  combine  their 
efforts,  property,  money,  skill,  or 
knowledge,  but  not  on  a  continuing  or 
permanent  basis  for  conducting 
business  generally.  Further,  for 
purposes  of  the  STTR  Program,  a  joint 
venture  would  be  viewed  as  a  business 
entity  in  determining  power  to  control 
its  management  and  would  be  eligible 
under  the  STTR  Program  provided  that 
the  entity  created  is  small  and  each 
concern  that  is  part  of  the  joint  venture 
qualifies  as  a  SBC.  SBA  proposes  this 
definition  of  joint  venture  because  it  is 
consistent  with  the  definition  of  joint 
venture  in  the  Federal  Acquisition 
Regulations  (FAR)  and  is  appropriate  for 
the  program. 

SBA  proposes  to  define  the  terms 
"outcomes"  and  "outputs"  because 
SBCs  will  report  on  such  measures 
when  describing  their  Phase  II  awards. 


This  information  will  be  utilized  in  the 
government's  Tech- Net  database  to  help 
SBA  and  the  Federal  agencies  assess  the 
STTR  Program.  SBA  proposes  to  define 
"outcomes"  as  the  measures  of  long- 
term,  eventual,  program  impact  and  the 
term  "output"  as  the  measures  of  near- 
term  program  impact. 

SBA  proposes-  to  define  the  term 
"principal  investigator/project 
manager"  as  the  individual  designated 
by  the  applicant  to  provide  the  scientific 
and  technical  direction  to  a  project 
supported  by  the  funding  agreement. 
The  principal  investigator/project 
manager  is  a  key  person  to  the  project 
and  the  Policy  Directive  sets  forth 
several  requirements  for  this  person, 
i.e.,  they  must  be  identified  in  the 
proposal  and  may  have  employment 
with  the  SBC  or  collaborative  researcl^ 
partner  at  the  time  of  award  and  during 
the  period  of  performance. 

SBA  proposes  to  define  the  term 
"prototype"  to  mean  a  model  of 
something  to  be  further  developed, 
which  includes  designs,  protocols, 
questionnaires,  software,  and  devices. 
The  term  "prototype"  is  used  in  the 
definition  of  R/R&D,  which  provides 
that  R/R&D  includes  a  systematic 
application  of  knowledge  toward  the 
production  of  useful  materials,  devices, 
and  systems  or  methods,  including 
design,  development,  and  improvement 
of  prototypes  and  new  processes  to  meet 
specific  requirements. 

SBA  proposes  revising  the  definition 
of  "research  institution."  Currently,  the 
definition  provides  that  the  institution 
must  meet  the  requirements  of  a  United 
States  research  organization.  In  the 
proposed  definition,  SBA  further 
clarifies  this  requirement  to  mean  that  it 
must  have  a  place  of  business  located  in 
the  United  States,  and  which  operates 
primarily  within  the  United  States  or 
which  makes  a  significant  contribution 
to  the  United  States  economy  through 
payment  of  taxes  or  use  of  American 
products,  materials,  or  labor.  SBA 
proposes  this  definition  because  SBCs 
have  always  been  required  to  meet  these 
requirements  to  receive  the  benefits  of 
this  program,  and  thus  the  same  should 
apply  to  research  institutions  receiving 
STTR  benefits. 

SBA  adds  definitions  for  the  terms 
"STTR  Technical  Data"  and  "STTR 
Technical  Data  Rights"  and  deletes  the 
term  "data  rights."  SBA  proposes  these 
definitions  because  the  Reauthorization 
Act  requires  SBA  to  clarify  data  rights 
under  the  program.  In  addition,  SBA  has 
received  many  inquires  from  SBCs  . 
concerning  what  data  is  actually 
protected  under  the  STTR  Program,  and 
what  rights  business  concerns  have 
regarding  their  STTR  developed 


technologies.  The  proposed  definition 
defines  "STTR  Technical  Data"  to 
include  all  data  generated  during  the 
performance  of  an  STTR  award.  The 
proposed  definition  defines  "STTR 
Technical  Data  rights"  as  those  rights 
obtained  in  data  generated  during  the 
performance  of  any  STTR  Phase  I,  II,  or 
III  award  that  an  awardee  delivers  to  the 
Government  during  or  upon  completion 
of  a  Federally-funded  project,  and  to 
which  the  Government  receives  a 
license. 

Section  4  of  the  proposed  Policy 
Directive  sets  forth  information    ' 
pertaining  to  Phases  I,  II  and  III  of  the 
STTR  Program.  SBA  has  amended  the 
Policy  Directive  to  state,  at  section 
4(a)(2],  that  "proposals  will  be 
evaluated  on  a  competitive  basis  and 
that  agencies  must  give  consideration  to 
the  scientific  and  technical  merit  and 
feasibility  of  the  proposal  along  with  its 
potential  for  commercialization.  The 
Policy  Directive  also  allows  agencies  to 
consider  program  balance  or  critical 
agency  requirements. 

In  section  4(b),  SBA  proposes  a 
provision  relating  to  novation  and 
successor-in-interests  for  Phase  II. 
Specifically,  the  proposed  provision 
would  allow  STTR  awardees  in  Phase  I, 
including  those  identified  via  a  novated 
or  successor  in  interest  agreement,  to 
participate  in  Phases  II  and  III.  SBA 
proposes  this  change  because  it 
understands  that  many  agencies  already 
allow  this  to  occur  and  agrees  with  the 
concept.  However,  SBA  is  also 
proposing  to  permit  agencies  "to  require 
the  original  awardee  to  relinquish  its 
rights  and  interests  in  an  STTR  project 
in  favor  of  another  applicant  as  a 
condition  for  that  applicant's  eligibility 
to  participate  in  the  STTR  Program  for 
that  project."  In  addition,  all  applicants 
and  their  proposed  personnel  and  key 
supporting  staff,  must  meet  the 
eligibility  and  scientific  and  technical 
qualifications  attendant  to  the  STTR 
Program.  Furthermore,  SBA  notes  that  it 
amends  section  6(a)(4)  to  permit 
agencies  to  approve  a  change  in 
principal  investigator.  Finally,  although 
novated  funding  agreements  are 
discussed  in  the  proposed  Policy 
Directive  in  the  context  of  Phase  II,  the 
same  applies  to  situations  involving 
Phase  I  and  III  awards. 

SBA  proposes  several  amendments  to 
the  Policy  Directive,  set  forth  in  section 
4(c),  which  clarify  the  scope  of  Phase  III. 
It  is  SBA's  understanding  that  many 
agencies  do  not  treat  Phase  III  awards  as 
STTR  awards.  Therefore,  SBA  proposes 
to  further  define  a  Phase  III  award  as 
one  that  derives  from,  extends,  or 
logically  concludes  efforts  performed 
under  prior  STTR  funding  agreements. 
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but  is  funded  by  sources  other  than  the 
STTR  Program.  In  addition,  SBA 
proposes  to  clarify  that  a  Phase  III  award 
is  by  its  nature  an  STTR  award  and 
therefore  the  awardee  must  be  accorded 
STTR  data  rights.  In  addition,  SBA 
proposes  to  clarify  that  even  if  a 
competition  is  held,  if  the  awardee  was 
a  Phase  II  STTR  awardee  and  the 
contract  is  for  work  that  derives  from, 
extends,  or  logically  concludes  that 
concern's  work,  the  contract  has  STTR 
Phase  III  status  and  must  provide  for 
STTR  data  rights. 

SBA  proposes  amending  section 
4(c)(l)(i)  of  the  Policy  Directive  to 
clarify  the  issue  of  the  practical  impact 
a  Phase  III  designation  would  have  in 
cases  where  no  Federal  funding  is 
expended.  SBA  has  proposed  a  revision 
that  would  explain  that  the  guidance  in 
this  Policy  Directive  regarding  STTR 
Phase  III  pertains  to  non-STTR 
federally-funded  work  described  and 
does  not  address  the  nature  of  private 
agreements  the  STTR  firm  may  make  in 
the  commercialization  of  its  technology. 

SBA  has  proposed  clarification  in  the 
Policy  Directive  (at  section  4(c)(2)), 
which  provides  that  an  agency  official 
may  determine,  using  the  criteria  set 
forth  in  the  Policy  Directive  as 
guidance,  whether  a  contract  or 
agreement  is  a  Phase  III  award.  SBA 
understands  that  it  is  currently  not  clear 
whether  such  officials  have  his 
authority. 

In  section  4(c)(3),  SBA  proposes 
clarification  of  whether  and  when  a 
Justification  and  Approval  (J&A)  should 
be  issued  during  Phase  III.  SBA  believes 
that  a  procuring  agency  may  restrict 
competition  under  the  STTR  Program  to 
small  businesses  or  a  small  business  (if 
that  is  all  that  can  perform  the  awai^d) 
and  is  not  required  by  statute  to  prepare 
a  J&A.  Consequently,  SBA  proposes  that 
a  J&A  is  not  required  to  fund  an  STTR 
Phase  III  project,  but  if  an  agency  wishes 
to  prepare  one,  "it  is  sufficient  to  state 
for  purposes  of  a  Justification  and 
Approval  pursuant  to  FAR  6.302-5,  that 
the  project  is  a  STTR  Phase  III  award 
that  is  derived  from,  extends,  or 
logically  concludes  efforts  performed 
under  prior  STTR  funding  agreements 
and  is  authorized  under  10  U.S.C. 
2304(b)(2)  or  41  U.S.C.  253(b)(2)." 

Further,  in  section  4(c)(6),  SBA 
proposes  clarification  that  the  small 
business  size  limits  for  Phase  I  and 
Phase  II  awards  do  not  apply  to  Phase 
III  awards.  SBA  believes  that  the  intent 
of  Congress  and  purpose  of  the  program 
is  that  STTR  firms  should  be 
encouraged,  in  Phase  III,  to  develop  and 
expand  business  applications  of  their 
STTR  research  with  the  desired 
outcome  that  new  employment  and 


income  are  generated.  The  purpose  of 
Phase  ni  is  to  commercialize  the 
innovation  and  help  the  SBC  grow. 
Restricting  Phase  III  to  only  SBCs  might 
hinder  the  growth  of  STTR  participants. 

Section  5  of  the  proposed  Policy 
Directive  provides  guidance  on  the 
program  solicitation  process  and  section 
6  sets  forth  the  eligibility  and 
application  requirements.  SBA  did  not 
propose  substantive  changes  to  these 
sections. 

Section  7  of  the  proposed  Policy 
Directive  outlines  the  SBIR  funding 
process.  The  Reauthorization  Act 
requires  SBA  to  amend  the  Policy 
Directive  and  provide  that  beginning 
with  Fiscal  year  2004,  agencies  may 
approve  a  shorter  or  longer  duration  of 
time  for  award  performance,  where- 
appropriate  for  a  particular  project. 
SBA's  Policy  Directive  has  always 
provided  flexibility  to  the  participating 
agencies  and  therefore  the  proposed 
Policy  Directive  still  provides  for  this 
policy  at  section  7(h). 

In  section  7(i),  SBA  proposes  a 
clarification  to  identify  $100,000  in 
Phase  I  and  $500,000  in  Phase  II  as 
award  amounts  that  generally  may  not 
be  exceeded.  SBA  proposes  that 
agencies  may  exceed  these  dollar  levels 
where  appropriate  for  a  particular 
project,  but  must  provide  justification  to 
SBA  for  doing  so.  SBA  believes  that  this 
is  consistent  with  the  statute  and 
legislative  history  and  that  flexibility  is 
necessary  to  achieve  success  in  projects 
that  most  likely  would  riot  be  successful 
otherwise,  such  as  drug  discovery. 

In  that  same  section,  SBA  also 
proposes  addressing  a  change  made  by 
the  Reauthorization  Act,  which  provides 
that  beginning  October  1,  2003,  a  Phase 
II  award  may  not  generally  exceed 
$750,000. 

Section  8  of  the  proposed  Policy 
Directive  sets  forth  the  terms  of 
agreement  under  STTR  awarc^.  The 
Reauthorization  Act  specifically 
requires  SBA  to  clarify  the  rights  in  data 
that  apply  in  Phases  I,  II,  and  III.  Thus, 
in  section  8(b),  SBA  proposes 
clarification  that  agencies  are  required 
by  statute  to  protect  STTR  data  rights 
developed  from  Phases  I,  II,  and  III 
awards,  including  subcontracts  to  such 
awards,  for  a  period  of  at  least  4  years 
from  the  last  deliverable  under  that 
award.  In  addition,  SBA  proposes  a 
provision  that  agencies  can  not 
condition  a  Phase  III  award  on  a 
concern  giving  up  its  STTR  data  rights. 
Likewise,  the  proposed  Policy  Dfrective 
clarifies  that  STTR  data  rights  can  not 
be  negotiated  or  diminished  by  the 
funding  agency.  Further,  the  proposed 
Policy  Directive  prohibits  the 
negotiation  for  STTR  data  rights  before 


awarding  an  STTR  funding  agreement. 
SBA  proposes  that  negotiations  with'the 
STTR  awardee  regarding  intellectual 
property  rights  must  be  via  a  separate 
agreement,  made  without  pressure  or 
coercion  by  the  agency  or  any  other 
party. 

SBA  added  clarifying  sentences  to 
section  8(b)(2)  of  the  Policy  Directive 
that  state:  "For  example,  if  a  Phase  III 
award  is  issued  within  or  after  the  Phase 
II  data  rights  protection  period  and  the 
Phase  III  award  refers  to  and  protects 
data  developed  and  protected  under  the 
Phase  II  award,  then  that  data  must 
continue  to  be  protected  through  the 
Phase  III  protection  period.  Agencies 
have  discretion  to  adopt  a  protection 
period  longer  than  4  years.  The 
government  retains  a  royalty-free  license 
for  government  use  of  any  technical  data 
delivered  under  an  STTR  awjird, 
whether  patented  or  not.  This  section 
does  not  apply  to  program  evaluation." 

SBA  also  proposes  clarifying  that  any 
data  developed  under  a  Phase  111 
funding  agreement  must  be  protected  by 
STTR  data  rights.  Any  data  developed 
under  Phase  I,  II,  or  III  continues  to  be 
protected  for  a  period  of  at  least  4  years 
from  deliver>'  of  the  last  deliverable 
under  that  award.  The  Policy  Directive 
clarifies  that  although  agencies  are 
released  from  obligation  to  protect  STTR 
data  upon  expiration  of  the  protection 
period,  any  such  data  that  is  also 
protected  and  referenced  under  a 
subsequent  STTR  award  agreement  ■ 
must  remain  protected  through  the 
protection  period  of  that  subsequent 
STTR  award  agreement.  For  example,  if 
a  Phase  III  award  that  is  issued  within 
the  Phase  11  data  rights  protection 
penod  refers  to  and  protects  the  data 
developed  and  protected  under  the 
Phase  n  award,  then  that  data  must 
continue  to  be  protected  through  the 
Phase  III  protection  period. 

Section  9  of  the  proposed  Policy 
Directive  outlines  the  responsibilities  of 
SBIR  Participating  Agencies  and 
Departments.  In  section  9(a)(5),  SBA 
proposes  that  agencies  must  collect  and 
maintain  information  from  awardees 
and  provide  it  to  SBA  so  that  SBA  may 
develop  and  maintain  the  Technology 
Resources  Network  (Tech-Net)  Database, 
which  is  described  in  detail  in  section 
11(e)  of  this  proposed  Policy  Directive. 
The  Tech-Net  Database  is  a  requirement 
of  the  Reauthorization  Act. 

In  section  9(a)(ll),  SBA  also  proposes 
that  agencies  must  report  those 
instances  where  a  follow-on  award  with 
non-STTR  funds  was  issued  to  a 
concern  other  than  the  STTR  awardee 
that  developed  the  technology  to  be 
pursued  under  the  follow-on  award.  The 
statute  and  legislative  history  evidence 
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that  the  intent  of  the  program  is  to  help 
small  businesses  grow  through 
commercialization  in  Phase  III. 
Therefore,  when  agencies  make  follow- 
on  awards  to  a  concern  other  than  the 
one  that  received  the  Phase  I  and  II 
award,  this  should  be  reported  to 
Congress. 

The  Reauthorization  Act  amended  the 
STTR  Program  to  require  that  agencies 
adopt  the  model  agreement  developed 
by  SBA  for  allocating  intellectual 
property  between  STTR  awardees  and 
research  institutions  to  carry  out  follow- 
on  research,  development  or 
commercialization.  SBA  proposes  this 
requirement  in  the  Policy  Directive  at 
section  9(a](l 3). 

The  Small  Business  Act  requires  that 
agencies  develop,  in  consultation  with 
(he  Office  of  Federal  Procurement 
Policy  and  the  Office  of  Government 
Ethics,  procedures  to  ensure  that 
Federally-funded  research  and 
development  centers  that  participate  in 
STTR  agreements  are  free  from 
organizational  conflicts  of  interests 
relative  to  the  STTR  Program;  do  not  use 
privileged  information  gained  through 
work  performed  for  an  STTR  agency  or 
private  access  to  STTR  agency 
personnel  in  the  development  of  an 
STTR  proposal:  and  use  outside  peer 
review  as  appropriate.  SBA  proposes 
these  requirements  in  the  proposed 
Policy  Directive  at  section  9(a)(14). 

The  Reauthorization  Act  amended  the 
STTR  Program  to  require  agencies  to 
implement  an  outreach  program  to 
research  institutions  and  SBCs  in 
conjunction  with  any  such  outreach 
done  for  purposes  of  the  SBIR  Program 
to  increase  participation  in  and  enhance 
the  STTR  Program.  SBA  has  set  forth 
this  requirement  in  the  proposed  Policy 
Directive  at  section  9(a)(15). 

In  section  9(c)(2).  SBA  proposes  to 
preclude  agencies  from  allowing  the 
funding  agreement  to  include  a 
provision  subcontracting  any  portion  of 
the  STTR  award  back  to  the  issuing 
agency  or  to  any  other  Federal 
governmental  unit.  This  mirrors  a 
similar  provision  for  the  SBIR  program 
that  has  been  in  effect  since  1997.  SBA 
believes  that  this  restriction  is  necessary 
to  avoid  real  and  apparent  conflicts  of 
interest  in  STTR  proposal  evaluation 
and  selection.  SBA  notes  that  this 
proposal  will  not  restrict  the  use  of 
Federal  laboratory  facilities  by  STTR 
awardees  for  STTR  project  work.  It  may 
only  prohibit  the  use  of  STTR  award 
funds  to  pay  for  Federal  laboratory 
resources.  In  addition,  SBA  proposes  a 
case-by-case  waiver  to  this  provision. 

Section  10  of  the  proposed  Policy 
Directive  addresses  each  participating 
agency's  annual  report  to  SBA.  The 


proposed  Policy  Directive  outlines  the 
substance  of  the  report,  and  explains 
when  it  is  due  and  to  whom.  The 
Reauthorization  Act  amended  the  STTR 
Program  to  require  that  agencies 
identify,  for  both  Phase  1  and  Phase  II, 
the  number  of  proposals  received  from, 
and  the  number  and  total  amount  of 
awards  to,  HUBZone  SBCs.  HUBZones 
are  specifically  defined  as  areas  of  high 
unemployment  and  low  income. 
Therefore,  these  locations  would  benefit 
economically  from  technology  growth  in 
the  community.  In  addition.  Congress    " 
believes  that  tracking  awards  to  these 
businesses  will  aid  in  evaluating  the 
FAST  Program.  The  proposed  Policy 
Directive  addresses  this  requirement  at 
section  10(b)(5). 

Section  11  of  the  proposed  Policy 
Directive  addresses  SBA's 
responsibilities.  Section  11(e)  contains 
several  proposals  addressing  the 
Reauthorization  Act's  Tech-Net 
Databases.  The  SBA's  Office  of 
Technology,  as  functional  program 
manager  for  the  STTR  and  the  SBIR 
Programs,  is  required  to  collect  and 
report  to  the  Congress  information 
regarding  awards  made  to  SBCs  by  each 
Federal  agency  participating  in  these 
programs.  SBA  will  maintain  two 
databases  to  meet  this  requirement. 

SBA  proposes  a  public  Tech-Net 
Database  that  is  a  searchable,  up-to-date, 
electronic  database,  which  includes 
information  on  each  SBC  that  has 
received  an  STTR  or  SBIR  Phase  I  or 
Phase  II  award  from  a  Federal  agency. 
Specifically,  it  will  include  a 
description  of  the  Phase  I  or  II  award; 
identification  of  any  business  concern 
or  subsidiary  established  for  the 
commercial  application  of  a  product  or 
service'for  which  an  STTR  award  is 
made;  and  information  regarding 
mentors  and  mentoring  networks. 

In  addition,  the  Reauthorization  Act 
specifically  requires  information 
pertaining  to:  whether  the  SBC  or  the 
research  institution  initiated  their 
collaboration  on  the  project;  whether 
the  SBC  or  the  research  institution 
originated  any  technology  relating  to  the 
project;  the  length  of  time  it  took  to 
negotiate  any  licensing  agreement 
between  the  SBC  and  the  research 
institution;  and  the  percentage  allocated 
between  the  SBC  and  the  research 
institution  of  the  proceeds  from 
commercialization,  marketing,  or  sale  of 
technology  resulting  from  the  project. 
The  collection  of  this  information  is  set 
forth  in  section  ll(e)(9)(v)  of  the 
proposed  Policy  Directive. 

SBA  also  proposes  a  govemmert 
Tech-Net  Database  that  SBA.  in 
consultation  with  the  Federal  agencies 
participating  in  the  STTR  and  the  SBIR 


Programs,  will  develop  and  maintain. 
The  purpose  of  the  government  Tech- 
Net  Database  is  to  maintain  information 
useful  for  evaluating  the  program.  SBA 
proposes  that  for  each  Phase  II  award, 
the  database  contains:  information  on 
revenue  from  the  sale  of  new  products 
or  services  resulting  from  the  research 
conducted  under  each  Phase  II  award; 
information  on  additional  investment 
from  any  source,  other  than  Phase  I  or 
Phase  II  STTR  or  SBIR  awards,  to 
further  the  research  and  development 
conducted  under  each  Phase  II  award; 
and  any  other  information  received  in 
connection  with  the  award  that  the 
Administrator,  in  conjunction  with  the 
STTR  Program  Managers  of  the 
participating  agencies,  considers 
relevant  and  appropriate.  Pursuant  to  an 
amendment  made  by  the 
Reauthorization  Act.  SBA  also  proposes 
a  paragraph  stating  that  information 
provided  to  this  government  Tech-Net 
Database  is  privileged  and  confidential 
and  not  subject  to  disclosure  pursuant 
to  5  U.S.C.  552  and  shall  not  be 
considered  to  be  publication  for 
purposes  of  35  U.S.C.  102  (a)  or  (b). 

SBA  proposes  revisions  to  its 
"Instructions  for  STTR  Program 
Solicitation  Preparation."  which  are  set 
forth  in  Appendix  I.  Currently,  the 
Policy  Directive  requires  that  for  both 
Phase  I  and  Phase  II.  the  R/R&D  work 
must  be  performed  in  the  United  States. 
SBA  proposes  that  based  on  a  rare  and 
unique  circumstance,  for  example,  a 
supply  or  material  or  other  item  or 
project  requirement  that  is  not  available 
in  the  United  States,  agencies  may  allow 
that  particular  portion  of  the  R/R&D 
work  to  be  performed  or  obtained  in  a 
country  outside  of  the  United  States. 
The  proposal  requires  approval  by  the 
funding  agreement  officer  for  such 
specific  conditions  to  be  in  writing. 

Finally,  SBA  proposes  to  list  the  data 
fields  for  the  public  Tech-Net  Database 
in  Appendix  II. 

Paperwork  Reduction  Act 

SBA  has  determined  that  this  rule 
imposes  additional  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act,  44  U.S.C, 
chapter  35.  Specifically,  the 
Reauthorization  Act  amended  the  Small 
Business  Act  to  require  the  creation  of 
a  public  and  Government  database  on 
the  SBIR  and  STTR  Programs. 
According  to  the  statute,  the  public 
database  will  include  the  name,  size, 
location  and  an  identifying  number  of 
each  SBC  that  has  received  a  Phase  I  or 
II  STTR  award  from  a  Federal  agency;  a 
description  of  each  Phase  I  or  II  award 
received  by  that  SBC,  including  an 
abstract,  the  name  of  the  Federal  agency 
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making  the  award,  and  the  date  and    ' 
amount  of  the  award;  the  identification 
of  any  business  concern  or  subsidiary 
established  for  the  commercial 
application  of  a  product  or  service  for 
which  an  STTR  award  is  made;  and 
information  regarding  mentors  and 
mentoring  networks. 

For  purposes  of  the  STTR  Program, 
the  public  database  will  also  include: 
Whether  the  SBC  or  research  institution 
initiated  the  collaboration;  whether  the 
SBC  or  research  institution  originated 
any  technology  relating  to  the  STTR 
project;  the  length  of  time  it  took  to 
negotiate  any  licensing  agreement 
between  the  SBC  and  research 
institution;  and  how  the  proceeds  from 
commercialization,  marketing,  or  sale  of 
technology  resulting  from  each  STTR 
project  were  allocated  between  the  SBC 
and  research  institution.  In  addition,  the 
Small  Business  Act  now  requires  the 
creation  of  a  government  database  that 
will  contain  the  following  information 
for  each  Phase  II  award:  Information  on 
revenue  from  the  sale  of  new  products 
or  services  resulting  from  the  research 
conducted  under  the  award;  information 
on  additional  investment  from  any 
source,  other  than  Phase  I  or  II  STTR 
awards,  to  further  the  research  and 
development  conducted  under  the 
award;  and  any  other  information 
received  in  connection  with  the  award 
that  the  Administrator  and  STTR 
Program  managers  consider  relevant  and 
appropriate.  The  government  database 
will  also  include  narrative  information 
that  a  SBC  receiving  a  Phase  II  award 
voluntarily  submits  to  further  describe 
the  outputs  and  outcomes  of  its  awards 
and  for  each  applicant  that  does  not 
receive  a  Phase  II  award,  the  name,  size 
and  location  of  the  applicant,  an 
abstract  of  the  project  and  the  Federal 
agency  to  which  the  application  was 
made.  Finally,  the  government  database 
may  also  include  any  other  data 
collected  by  or  available  to  any  Federal 
agency  that  such  agency  considers 
useful  for  SBIR  program  evaluation 
purposes. 

In  response  to  this  statutory 
requirement,  in  section  9(a)(6),  the 
Policy  Directive  proposes  that  Federal 
agencies  to  collect  or  maintain  this 
information  from  awardees  and  provide 
it  to  SBA.  In  addition,  as  required  by  the 
statute,  the  Policy  Directive  proposes 
that  a  SBC  receiving  a  Phase  II  award  to 
update  information  in  the  database 
concerning  that  award.  Further,  as  also 
required  by  statute,  the  SBC  receiving  a 
Phase  II  award  shall  be  requested  to 
voluntarily  update  such  information 
annually  for  a  period  of  five  years. 

Thus,  the  Policy  Directive  outlines  the 
information  SBA  is  required  to  collect 


frt>m  the  STTR  agencies,  who  in  turn 
collect  some  of  this  data  bom  Phase  I 
and  II  awardees  (some  of  the  data  is 
already  available  to  the  agencies). 
Although  the  statute  requires  the 
collection  of  certain  information  from 
the  agencies  and  STTR  Phase  I  and  II 
awardees,  it  also  provides  discretion  to 
collect  data  SBA  and  the  agencies  deem 
relevant.  SBA  is  currently  in  the  process 
of  developing  the  Tech-Net  databases, 
which  will  house  this  information,  and 
determining  what  information  not     ' 
prescribed  specifically  by  statute  may  be 
relevant  to  the  program. 

SBA  welcomes  comments  on  this 
proposed  Policy  Directive  and  wrill 
revise  the  Policy  Directive  as  necessary 
to  improve  the  general  conduct  of  the 
STTR  Program  based  upon  comments 
received.  Specifically,  we  request 
comments  on  two  sections  of  the 
proposed  Policy  Directive  implementing 
the  new  statute:  (1)  The  requirement  in 
section  ll(e)(9)(v)  for  certain  additional 
data  to  the  STTR  public-accessible 
database  regarding  the  SBC  and  its 
cooperative  research  institution,  and  (2) 
the  requirement  in  section  ll(e)(ll)(iii) 
that  information  provided  to  the  STTR 
government-accessible  database  is 
privileged,  confidential,  and  not  subject 
to  the  Freedom  of  Information  Act. 

Title:  Technology  Resources  Network 
(Tech-Net)  (No  SBA  Form  Number). 

Summary:  The  Tech-Net  database  is  a 
searchable,  up-to-date,  electronic 
database  that  includes  the  name,  size, 
location,  funding  agreement  number 
and  identification  number  assigned  by 
the  Administrator  of  each  Small 
Business  Concern  (SBC)  that  has 
received  an  STTR  Phase  I  or  Phase  II 
award  from  a  Federal  agency.  A 
description  of  each  STTR  Phase  I  or 
Phase  II  award  received  by  the  SBC 
including  an  abstract  of  the  project 
funded  by  the  award,  excluding  any 
proprietary  information  so  identified  by 
the  awardee,  the  Federal  agency  making 
the  award  and  the  date  and  amount  of 
the  award.  An  identification  of  any 
business  concern  or  subsidiary 
established  for  the  commerciaJ 
application  of  a  product  or  service  for 
which  an  STTR  aw^d  is  made,  and 
information  regarding  mentors  and 
mentoring  networks,  as  required  in  the 
Federal  and  State  Technology  (FAST) 
Pculnership  Program  established  under 
section  35(d)  of  the  Act  and  described 
on  the  SBA's  Internet  site  at  http:// 
www.sba.gov/sbir/indexfast.html.  With 
respect  to  assistance  under  the  STTR 
Program  (as  required  under  section 
9(k){l)  of  the  Act)  the  database  will  also 
contain  information  on  whether  the  SBC 
or  the  research  institution  initiated  their 
collaboration  on  each  assisted  STTR 


project;  whether  the  SBC  or  the  research 
institution  originated  any  technology 
relating  to  the  assisted  STTR  project;  the 
length  of  time  it  took  to  negotiate  any 
licensing  agreement  between  the  SBC 
and  the  research  institution  under  each 
assisted  STTR  project,  and  the 
percentage  allocated  between  the  SBC 
and  the  research  institution  of  the 
proceeds  from  commercialization, 
marketing,  or  sale  of  technology 
resulting  from  each  assisted  STTR 
project.  Furthermore,  the  SBA,  in 
consultation  with  the  Federal  agencies 
participating  in  the  STTR  Program,  has 
developed  and  maintains  a  secure 
database  that  contains  for  each  Phase  II 
award,  information  on  revenue  from  the 
sale  of  new  products  or  services 
resulting  from  the  research  conducted 
under  each  Phase  11  award;  information 
on  additional  investment  from  any 
source,  other  than  Phase  I  or  Phase  II 
STTR  or  SBIR  awards,  to  further  the 
research  and  development  conducted 
imder  each  Phase  II  award;  and  any 
other  information  received  in 
connection  with  the  award  that  the 
Administrator,  in  conjunction  with  the 
STTR  Program  managers  of  the 
participating  agencies,  considers 
relevant  and  appropriate. 

Need  and  Purpose:  The  database 
information  will  be  used  solely  for 
program  evaluation  purposes  by  the 
Federal  government  or,  in  accordance 
with  the  Policy  Directive  issued  by  SBA, 
by  other  authorized  persons  who  are 
subject  to  a  use  and  nondisclosure 
agreement  with  the  Federal  government 
covering  the  use  of  the  database.  This 
collection  of  information  pertains  to  the 
creation  of  a  public  and  a  government 
database  for  the  STTR  Program,  as 
required  by  Pub.  L.  107-50.  SBA  has 
determined  that  this  law  imposes  "^ 

additional  reporting  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act,  44  U.S.C,  chapter  35. 
The  continued  need  to  have  current 
information  on  the  STTR  awards  will 
have  a  tremendous  impact  on  the 
periodic  program  evaluation.  Therefore, 
voluntary  update  by  the  SBC  on  all 
completed  STTR  Phase  II  awards  for  a 
period  of  five  years  will  assist  the 
Federal  government  in  maintaining 
current  and  accurate  information  on 
each  award,  as  well  as  any  other  data 
collected  by  or  available  to  emy  Federal 
agency  that  such  agency  considers 
useful  for  STTR  Program  evaluation 
purposes. 

Description  of  Respondents:  All  SBCs 
receiving  a  STTR  Phase  I  or  II  award  as 
outlined  in  Pub.  L.  107-50,  which  states 
that  any  small  business  receiving  a 
STTR  award  from  any  of  the 
participating  STTR  Federal  agencies 
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must  be  included  in  the  database  data 
collection  effort. 

SBA  estimates  the  burden  of  this 
collection  of  information  as  follows: 

(i)  Approximately  300  concerns 
receive  STTR  Phase  I  and  II  awards  each 
year.  Each  concern  will  be  asked  to 
complete  the  survey  and  voluntarily 
update  such  information  annually  for  a 
period  of  5  years. 

(ii)  SBA  estimates  that  each 
respondent  will  require  approximately 
.5  hour  to  complete  the  survey,  for  a 
total  annual  hour  burden  of  150  (300 
times  .5  equals  150). 

(iii)  The  estimated  annualized  cost  to 
respondents  for  the  hour  burden  for 
collection  of  information  should  not  be 
large  as  the  information  requested  is 
kept  in  the  ordinary  course  of  business. 
A  financial  officer  of  the  small  business 
concern  will  likely  input  this 
information.  SBA  has  assumed  that  the 
officer's  pay  is  equal  to  a  GS-14,  step  1 
in  the  Washington,  DC  area,  which 
makes  $37.50/hour.  Assuming  this 
survey  takes  .5  hours  to  complete,  then 
the  estimated  annualized  cost  to 
respondents  is  $18.75  ($37.50  times  .5 
equals  $18.75). 

(iv)  The  total  aimual  estimated  cost 
includes  the  data  that  will  be  collected 
for  the:Govemment  database. 

SBA  invites  comments  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  SBA's  responsibilities 
and  functions  under  the  STTR  Program, 
including  whether  the  information  will 
have  a  practical  utility;  (2)  the  accuracy 
of  SBA's  estimate  of  the  burden  of  the 
proposed  collections  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Notice  of  Proposed  Policy  Directive; 
Small  Business  Technology  Transfer 
Program 

To:  The  Small  Business  Technology 
Transfer  Program  Directors. 

Subject:  Small  Business  Technology 
Transfer  Program  Reauthorization  Act  of 
2001 — Amendments  to  the  Small 
Business  Technology  Transfer  (STTR) 
Program. 

1.  Purpose.  Section  9(p)  of  the  Small 
Business  Act  (15  U.S.C.  638)  (as 
amended  by  Public  Law  107-50) 
requires  the  Administrator  of  the  U.S. 
Small  Business  Administration  (SBA)  to 
modify  its  Small  Business  Technology 


Transfer  (STTR)  Program  Policy 
Directive,  issued  for  the  general  conduct 
of  the  STTR  Program. 

2.  Authority.  This  Policy  Directive  is 
issued  pursuant  to  15  U.S.C.  638(p). 

3.  Procurement  Regulations.  It  is 
recognized  that  the  Federal  Acquisition 
Regulations  may  need  to  be  modified  to 
conform  to  the  requirements  of  the 
Reauthorization  Act  and  the  flnal  Policy 
Directive.  SBA's  Administratdr  or 
designee  must  review  and  concur  with 
any  regulatory  provisions  that  pertain  to 
areas  of  SBA  responsibility.  SBA's 
Office  of  Technology  coordinates  such 
regulatory  actidns. 

4.  Personnel  Concerned.  This  Policy 
Directive  serves  as  guidance  for  all 
Federal  government  personnel  who  are 
involved  in  the  administration  of  the 
STTR  Program,  issuance  and 
management  of  funding  agreements  or 
contracts  J3ursuant  to  the  STTR 
Program,  and  the  establishment  of  goals 
for  small  business  concerns  in  research 
or  research  and  development 
acquisition  or  grants. 

5.  Originator.  SBA's  Office  of 
Technology.  Office  of  Government 
Contracting,  Office  of  Government 
Contracting  and  Business  Development. 

6.  Date.  A  final  Policy  Directive  will 
be  effective  when  published  in  the 
Federal  Register. 

Fred  C.  Armendariz, 

Associate  Deputy  Administrator.  Government 
Contracting/Business  Development.  Small 
Business  Administration. 

Hector  V.  Barrelo, 

Administrator,  Small  Business 
Administration. 

Small  Business  Technology  Transfer 
(STTR)  Program;  Draft  PoUcy  Directive 

Contents 

Section 

1.  Purpose 

2.  Summary  of  Legislative  Provisions 

3.  Definitions 

4.  Competitively  Phased  Structure  of  the 

Program 

5.  Program  Solicitation  Process 

6.  Eligibility  and  Application  I  Proposal  I 

Requirements 

7.  STTR  Funding  Process 

8.  Terms  of  Agreement  under  STTR  Awards 

9.  Responsibilities  of  STTR  Participating 

Agencies  and  Departments 

10.  Annual  Report  to  the  Small  Business 

Administration 

1 1 .  Responsibilities  of  SBA 

Appendix  I:  Instructions  for  STTR  Program 

Solicitation  Preparation 
Appendix  11:  Tech-Net  Data  Fields  for  Public 

Database 

1.  Purpose 

(a)  Section  9(p)  of  the  Small  Business 
Act  (Act)  requires  that  the  Small 
Business  Administration  (SBA)  issue  an 


STTR  Program  Policy  Directive  for  the 
general  conduct  of  the  STTR  Program 
within  the  Federal  government. 

(b)  This  Policy  Directive  fulfills  SBA's 
statutory  obligation  to  provide  guidance 
to  the  participating  Federal  agencies  for 
the  general  operation  of  the  STTR 
Program.  Additional  or  modified 
instructions  may  be  issued  by  the  SBA 
as  a  result  of  public  comment  or 
experience. 

(c)  The  purpose  of  the  STTR  Program 
is  to  stimulate  a  partnership  of  ideas 
and  technologies  between  innovative 
small  business  concerns  (SBCs)  and 
research  institutions  through  Federally- 
funded  research  or  research  and 
development  (R/R&D).  By  providing 
awards  to  SBCs  for  cooperative  R/R&D 
efforts  with  research  institutions,  the 
STTR  Program  assists  the  small  business 
and  research  communities  by 
commercializing  innovative 
technologies. 

(d)  Federal  agencies  participating  in 
the  STTR  Program  (STTR  agencies)  are 
obligated  to  follow  the  guidance 
provided  by  this  Policy  Directive.  Each 
agency  is  required  to  review  its  rules, 
policies,  and  guidance  on  the  STTR 
Program  to  ensure  consistency  with  this 
Policy  Directive  and  to  make  any 
necessary  changes  in  accordance  with 
each  agency's  normal  procedures.  This 
is  consistent  with  the  statutory  authority 
provided  to  the  SBA  concerning  the 
STTR  Program. 

2.  Summary  of  Legislative  Provisions 

(a)  The  Small  Business  Technology 
Transfer  Program  Reauthorization  Act  of 
2001,  Public  Law  107-50,  amended 
section  9  of  the  Act  (15  U.S.C.  638). 

(1)  The  amendments: 

(i)  Continue  the  STTR  Program 
through  September  30,  2009; 

(ii)  Clarifv  data  rights  pertaining  to 
STTR  Phase  1,  Phase  II.  and  Federally- 
funded  Phase  III  awards. 

(iii)  Establish  databases — one  for  the 
public  and  one  for  government  use — to 
collect  and  maintain  in  a  common 
format  information  that  is  necessary  to 
assist  SBCs  and  assess  the  STTR 
Program. 

(b)  Each  Federal  agency  with  an 
extramural  budget  for  R/R&D  in  excess 
of  $1,000,000,000  must  participate  in 
the  STTR  Program. 

(c)  The  statutory  requirements 
establish  a  uniform,  simplified  process 
for  the  operation  of  the  STTR  Program 
while  allowing  the  STTR  agencies 
flexibility  in  the  operation  of  their 
individual  STTR  Program.  This  Policy      , 
Directive  fulHlls  the  Congressional 
intent  to  minimize  regulatory  burden  in 
the  conduct  of  this  program. 
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(d)  Each  STTR  agency  must  establish 
an  STTR  Program  by  reserving,  through 
September  30,  2003,  not  less  than  0.15 
percent  of  its  extramural  budget,  and 
begiiming  October  1,  2003,  reserving  not 
less  than  0.3  percent  of  such  budget,  for 
awards  to  SBCs  for  cooperative  R/R&D 
through  the  following  uniform,  three- 
phase  process: 

(1)  Pnases  I  and  II:  These  phases  help 
STTR  agencies  meet  R/R&D  and 
commercialization  objectives  through 
funding  agreements. 

(2)  Phase  ID.  This  phase,  where 
.appropriate,  helps  Federal  agencies 
participating  in  the  STTR  Program  by: 

(i)  Providing  Federal  agencies  the 
benefits  of  commercial  applications 
derived  from  the  cooperative  condiict  of 
Government-funded  R/R&D  which 
stimulates  technological  innovation  and 
enhances  the  national  return  on 
investment  from  R/R&D, 

(ii)  Providing  STTR  awardees  access 
to  the  Federal  market  through  non-STTR 
funding  agreements;  and 

(iii)  Providing  STTR  awardees  access 
to  private  sector  markets  to  stimulate 
economic  growth  and  create  jobs. 

(e)  The  Act  directs  each  STTR  agency 
to  report  aimually  to  SBA.  The  Act  also 
requires  SBA  to  obtain  annual  reports 
and  monitor  each  agency's  STTR 
Program  and  to  report  these  findings 
annually  to  the  Senate  Committee  on 
Small  Business  and  Entrepreneurship 
and  to  the  House  Committees  on 
Science  and  Small  Business. 

(f)  The  competition  requirements  of 
the  Armed  Services  Procurement  Act  of 
1947  (10  U.S.C.  2302  et  seq.)  and  the 
Federal  Property  and  Administrative 
Services  Act  of  1949  (41  U.S.C.  251  et 
seq.]  must  be  read  in  conjunction  with 
the  procurement  notice  publication 
requirements  of  section  8(e)  of  the  Small 
Business  Act  (15  U.S.C.  637(e)).  The 
following  notice  publication 
requirements  of  section  8(e)  of  the  Small 
Business  Act  apply  to  STTR  agencies 
using  contracts  as  a  STTR  funding 
agreement: 

(T)  Any  Federal  executive  agency 
intending  to  solicit  a  proposal  to 
contract  for  property  or  services  valued 
above  $25,000  must  transmit  a  notice  of 
the  impending  solicitation  to  the 
government-wide  point  of  entry  (GPE) 
for  access  by  interested  sources.  See 
FAR  5.201.  The  GPE,  located  at  http:// 
www.fedbizopps.gov,  is  the  single  point 
where  government  business 
opportunities  greater  than  $25,000, 
including  synopses  of  proposed  contract 
actions,  solicitations,  and  associated 
information,  can  be  accessed 
electronically  by  the  public.  In  addition, 
no  agency  must  issue  its  solicitation  for 
at  least  15  days  from  the  date  of  the 


publication  of  the  GPE.  The  agency  may 
not  establish  a  deadline  for  submission 
of  proposals  in  response  to  a  solicitation 
earlier  than  30  days  after  the  date  on 
which  the  solicitation  was  issued. 

(2)  The  contracting  officer  must 
generally  make  available  through  the 
GPE  those  solicitations  synopsized 
through  the  GPE,  including 
specifications  and  other  pertinent 
information  determined  necessary  by 
the  contracting  officer.  See  FAR  5.102. 

(3)  Any  executive  agency  awarding  a 
contract  for  property  or  services  valued 
at  more  than  $25,000  must  submit  a 
synopsis  of  the  award  through  the  GPE 
if  a  subcontract  is  likely  to  result  from 
such  contract.  See  FAR  5.301. 

(4)  The  following  are  exemptions  fiom 
the  notice  publication  requirements: 

(i)  In  the  case  of  agencies  intending  to 
solicit  Phase  I  proposals  for  contracts  in 
excess  of  $25,000,  the  head  of  the 
agency  may  exempt  a  particular 
solicitation  from  the  notice  publication 
requirements  if  that  official  makes  a 
vmtten  determination,  after  consulting 
with  the  Administrator  of  the  Office  of 
Federal  Procurement  Policy  and  the 
SBA  Administrator,  that  it  is 
inappropriate  or  unreasonable  to 
publish  a  notice  before  issuing  a 
solicitation. 

(ii)  The  STTR  Phase  II  award  process 
is  exempt. 

(iii)  The  STTR  Phase  m  award  process 
is  exempt. 

3.  Definitions 

(a)  Act.  The  Small  Business  Act  (15 
U.S.C.  631  et  seq.),  as  amended. 

(b)  Applicant.  The  orgeinizational 
entity  that,  at  the  time  of  award,  will 
qualify  as  a  SBC  and  that  submits  a 
contract  proposal  or  a  grant  application 
for  a  funding  agreement  under  the  STTR 
Program. 

(c)  Affiliate.  This  term  has  the  same 
meaning  as  setJorth  in  13  CFR  part 
121 — Small  Business  Size  Regulations, 
§  121.103,  What  is  affiliation? 

(d)  Awardee.  The  organizational 
entity  receiving  an  STTR  Phase  I,  Phase 
II,  or  Phase  III  award. 

(e)  Commercialization.  The  process  of 
developing  marketable  products  or 
services  and  producing  and  delivering 
products  or  services  for  sale  (whether  by 
the  originating  party  or  by  others)  to 
govemmerit  or  commercial  markets. 

(f)  Cooperative  Agreement.  A 
financial  assistance  mechanism  used 
when  substantial  Federal  programmatic 
involvement  with  the  awardee  during 
performance  is  anticipated  by  the 
issuing  agency.  The  Cooperative 
Agreement  contains  the  responsibilities 
and  respective  obligations  of  the  parties. 


(g)  Cooperative  Research  and 
Development.  R/R&D  conducted  jointly 
by  a  SBC  and  e  research  institution  in 
which  not  less  than  40  percent  of  the 
work  is  performed  by  the  SBC,  and  not 
less  than  30  percent  of  the  work  is 
performed  by  the  single,  partnering 
research  institution. 

(h)  Essentially  Equivalent  Work.  This 
occurs  when  (1)  substantially  the  same 
research  is  proposed  for  funding  in 
more  than  one  contract  proposal  xir 
grant  application  submitted  to  the  same 
Federal  agency;  (2)  substantially  the 
same  research  is  submitted  to  two  or 
more  different  Federal  agencies  for 
review  and  funding  consideration;  or  (3) 
a  specific  research  objective  and  the 
research  design  for  accomplishing  an 
objective  are  the  same  or  closely  related 
in  two  or  more  proposals  or  awards, 
regardless  of  the  funding  source. 

(i)  Extramural  Budget.  The  sum  of  the 
tot^  obligations  for  R/R&D  minus 
amoimts  obligated  for  R/R&D  activities 
by  employees  of  a  Federal  agency  in  or 
through  government -owTied, 
government-operated  facilities.  For  the 
Agency  for  International  Development, 
the  "extramural  budget"  must  not 
include  amoimts  obligated  solely  for 
general  institutional  support  of 
international  research  centers  or  for 
grants  to  foreign  countries.  For  the 
Department  of  Energy,  the  "extramural 
budget"  must  not  include  amounts 
obligated  for  atomic  enei^y  defense 
programs  solely  for  weapons  activities 
or  for  naval  reactor  programs. 

(j)  Feasibility.  The  practical  extent  to 
which  a  project  can  be  performed 
successfully. 

(k)  Federal  Agency.  An  executive 
agency  as  defined  in  5  U.S.C.  105,  or  a 
military  department  as  defined  in  5 
U.S.C.  102,  except  that  it  does  not 
include  any  agency  within  the 
Intelligence  Community  as  defined  in 
Executive  Order  12333,  Section  3.4(f).  or 
its  successor  orders. 

(1)  Funding  Agreement.  Any  contract, 
grant,  or  cooperative  agreement  entered 
into  between  any  Federal  agency  and 
any  SBC  for  the  performance  of 
experimental,  developmental,  or 
research  work,  including  products  or 
services,  funded  in  whole  or  in  part  by 
the  Federal  government. 

(m)  Funding  Agreement  Officer.  A 
contracting  officer,  a  grants  officer,  or  a 
cooperative  agreement  officer. 

(n)  Grant.  A  financial  assistance 
mechanism  providing  money,  property, 
or  both  to  an  eligible  entitj'  to  carry  out 
an  approved  project  or  activity.  A  grant 
is  used  whenever  the  Federal  agency 
anticipates  no  substantial  programmatic 
involvement  with  the  awardee  during 
performance. 
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(0)  Innovation.  Something  new  or 
improved,  having  marketable  potential. 
Including  (1)  development  of  new 
technologies,  (2)  refinement  of  existing 
technologies,  or  (3)  development  of  new 
applications  for  existing  technologies. 

(p)  Intellectual  Property.  The  separate 
and  distinct  types  of  intangible  property 
that  are  referred  to  collectively  as 
"intellectual  property,"  including  but 
not  limited  to:  patents,  trademarks, 
copyrights,  trade  secrets,  STTR 
technical  data  (as  defined  in  this 
section),  ideas,  designs,  know-how, 
business,  technical  and  research 
methods,  other  types  of  intangible 
business  assets,  and  all  types  of 
intangible  assets  either  proposed  or 
generated  by  an  SBC  as  a  result  of  its 
participation  in  the  STTR  Program. 

(q)  Joint  Venture.  An  association  of 
concerns  with  interests  in  any  degree  or 
proportion  by  way  of  contract,  express 
or  implied,  consorting  to  engage  in  and 
carry  out  a  single  specific  business 
venture  for  joint  profit,  for  which 
purpose  they  combine  their  efforts, 
property,  money,  skill,  or  knowledge, 
but  not  on  a  continuing  or  permanent 
basis  for  conducting  business  generally. 
A  joint  venture  is  viewed  as  a  business 
entity  in  determining  power  to  control 
its  management. 

(r)  Outcomes.  The  measures  of  long- 
term,  eventual,  orogram  impact. 

(s)  Outputs.  The  measures  of  near- 
term  program  impact. 

(t)  Principal  Investigator/Project 
Manager.  The  one  individual  designated 
by  the  applicant  to  provide  the  scientific 
and  technical  direction  to  a  project 
supported  by  the  funding  agreement. 

(u)  Program  Solicitation.  A  formal 
solicitation  for  proposals  whereby  a 
Federal  agency  notifies  the  small 
business  community  of  its  R/R&D  needs 
and  interests  in  broad  and  selected 
areas,  as  appropriate  to  the  agency,  and 
requests  proposals  from  SBCs  in 
response  to  these  needs  and  interests. 
Announcements  in  the  Federal  Register 
or  the  GPE  are  not  considered  an  STTR 
Program  solicitation. 

(v)  Prototype.  A  model  of  something 
to  be  further  developed,  which  includes 
designs,  protocols,  questionnaires, 
software,  and  devices. 

(w)  Research  or  Research  and 
Development  (R/R&D).  Any  activity  that 
is: 

(1)  A  systematic,  intensive  study 
directed  toward  greater  knowledge  or 
understanding  of  the  subject  studied; 

(2)  A  systematic  study  directed 
specifically  toward  applying  new 
knowledge  to  meet  a  recognized  need; 
or 

(3)  A  systematic  application  of 
knowledge  toward  the  production  of 


useful  materials,  devices,  and  systems 
or  methods,  including  design, 
development,  and  improvement  of 
prototypes  and  new  processes  to  meet 
specific  requirements. 

(x)  Research  Institution.  One  that  has 
a  place  of  business  located  in  the  United 
States,  which  operates  primarily  within 
the  United  States  or  which  makes  a 
significant  contribution  to  the  U.S. 
economy  through  payment  of  taxes  or 
use  of  American  products,  materials  or 
labor,  and  is: 

(1)  A  non-profit  institution  as  defined 
in  section  4(5)  of  the  Stevenson-Wydler 
Technology  Innovation  Act  of  1980  (that 
is,  an  organization  that  is  owned  and 
operated  exclusively  for  scientific  or 
educational  purposes,  no  part  of  the  net 
earnings  of  which  inures  to  the  benefit 
of  any  private  shareholder  or 
individual)  and  includes  non-profit 
medical  and  surgical  hospitals;  or 

(2)  A  Federally-funded  R&D  center  as 
identified  by  the  National  Science 
Foundation  in  accordance  with  the 
government-wide  Federal  Acquisition 
Regulation  issued  in  accordance  with 
section  35(c)(1)  of  the  Office  of  Federal 
Procurement  Policy  Act  (or  any 
successor  regulation  thereto). 

(y)  Small  Business  Concern.  A 
concern  that,  on  the  date  of  award  for 
both  Phase  1  and  Phase  II  funding 
agreements: 

(1)  Is  organized  for  profit,  with  a  pbce 
of  business  located  in  the  United  States, 
which  operates  primarily  within  the 
United  States  or  which  makes  a 
significant  contribution  to  the  United 
States  economy  through  payment  of 
taxes  or  use  of  American  products, 
materials  or  labor; 

(2)  Is  in  the  legal  form  of  an 
individual  proprietorship,  partnership, 
limited  liability  company,  corporation, 
joint  venture,  association,  trust  or 
cooperative,  except  that  where  the  form 
is  a  joint  venture,  there  can  be  no  more 
than  49  percent  participation  by  foreign 
business  entities  in  the  joint  venture; 

(3)  Is  at  least  51  percent  owned  and 
controlled  by  one  or  more  individuals 
who  are  citizens  of,  or  permanent 
resident  aliens  in,  the  United  States, 
except  in  the  case  of  a  joint  venture, 
where  each  entity  to  the  venture  must 
be  51  percent  owned  and  controlled  by 
one  or  more  individuals  who  are 
citizens  of,  or  permanent  resident  aliens 
in,  the  United  States;  and 

(4)  Has,  including  its  affiliates,  not 
more  than  500  employees. 

(z)  Socially  and  Economically 
Disadvantaged  SBC.  See  13  CFR  part 
124 — 8(A)  Business  Development/Small 
Disadvantaged  Business  Status 
Determinations,  §§  124.103  (Who  is 


socially  disadvantaged?)  and  124.104 
(Who  is  economically  disadvantaged?). 

(aa)  STTR  Participants.  Business 
concerns  that  have  received  STTR 
awards  or  that  have  submitted  STTR 
proposals/applications. 

(bb)  STTR  Technical  Data.  All  data 
generated  during  the  performance  of  an 
STTR  award. 

(cc)  STTR  Technical  Data  Rights.  The 
rights  an  SBC  obtains  in  data  generated 
during  the  performance  of  any  STTR 
Phase  I,  Phase  II,  or  Phase  III  award  that 
an  awardee  delivers  to  the  government 
during  or  upon  completion  of  a 
Federally-funded  project,  and  to  which 
the  government  receives  a  license. 

(dd)  Subcontract.  Any  agreement, 
other  than  one  involving  an  employer- 
employee  relationship,  entered  into  by 
an  awardee  of  a  funding  agreement 
calling  for  supplies  or  services  for  the 
performance  of  the  original  funding 
agreement. 

(ee)  United  States.  The  50  states,  the 
territories  and  possessions  of  the 
Federal  government,  the 
Commonwealth  of  Puerto  Rico,  the 
District  of  Columbia,  the  Republic  of  the 
Marshall  Islands,  the  Federated  States  of 
Micronesia,  and  the  Republic  of  Palau. 

(ff)  Women-Owned  SBC.  A  SBC  that  is 
at  least  51  percent  owned  by  one  or 
more  women,  or  in  the  case  of  any 
publicly  owned  business,  at  least  51 
percent  of  the  stock  is  owned  by 
women,  and  women  control  the 
management  and  daily  business 
operations. 

4.  Competitively  Phased  Structure  of 
the  Program 

The  STTR  Program  is  a  phased 
process,  uniform  throughout  the  Federal 
government,  of  soliciting  proposals  and 
awarding  funding  agreements  for  R/ 
R&D,  production,  services,  or  any 
combination,  to  meet  stated  agency 
needs  or  missions.  In  order  to  stimulate 
and  foster  scientific  and  technological 
innovation,  including  increasing 
commercialization  of  Federal  R/R&D, 
the  program  must  follow  a  uniform  " 
competitive  process  of  the  following 
three  phases: 

(a)  Phase  I.  Phase  I  involves  a 
solicitation  of  contract  proposals  or 
grant  applications  (hereinafter  referred 
to  as  proposals)  to  conduct  feasibility- 
related  experimental  or  theoretical  R/ 
R&D  related  to  described  agency 
requirements.  These  requirements,  as 
defined  by  agency  topics  contained  in  a 
solicitation,  may  be  general  or  narrow  in 
scope,  depending  on  the  needs  of  the 
agency.  The  object  of  this  phase  is  to 
determine  the  scientific  and  technical 
merit  and  feasibility  of  the  proposed 
effort  and  the  quality  of  performance  of 
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the  SBC  with  a  relatively  small  agency 
investment  before  consideration  of 
further  Federal  support  in  Phase  II. 

(1)  Several  different  proposed 
soliitions  to  a  given  problem  may  be 
funded. 

(2)  Proposals  will  be  evaluated  on  a 
competitive  basis.  Agency  criteria  used 
to  evaluate  STTR  proposals  must  give 
consideration  to  the  scientific  and 
technical  merit  and  feasibility  of  the 
proposal  along  with  its  potential  for 
commercialization.  Considerations  may 
also  include  program  balance  or  critical 
agency  requirements. 

(3)  Agencies  may  require  the 
submission  of  a  Phase  II  proposal  as  a 
deliverable  item  under  Phase  I. 

(b)  Phase  II.  The  object  of  Phase  II  is 
to  continue  the  R/R&D  effort  from  the 
completed  Phase  I.  Only  STTR  awardees 
in  Phase  I  are  eligible  to  participate  in 
Phases  II  and  III.  This  includes  those 
awardees  identified  via  a  "novated"  or 
"successor  in  interest"  or  similarly- 
revised  funding  agreement,  or  those  that 
have  reorganized  with  the  same  key 
staff,  regardless  of  whether  they  have 
been  assigned  a  different  tax 
identification  number.  Agencies  may 
require  the  original  awardee  to 
relinquish  its  rights  and  interests  in  an 
STTR  project  in  favor  of  another 
applicant  as  a  condition  for  that 
applicant's  eligibility  to  participate  in 
the  STTR  Program  for  that  project. 

(1)  Funding  shall  be  based  upon  the 
results  of  Phase  I  and  the  scientific  and 
technical  merit  and  commercial 
potential  of  the  Phase  II  proposal.  Phase 
II  awards  may  not  necessarily  complete 
the  total  research  and  development  that 
may  be  required  to  satisfy  commercial 
or  Federal  needs  beyond  the  STTR 
Program.  The  Phase  II  funding 
agreement  with  the  awardee  may,  at  the 
discretion  of  the  awarding  agency, 
establish  the  procedures  applicable  to 
Phase  in  agreements.  The  government  is 
not  obligated  to  fund  any  specific  Phase 
II  proposal. 

(2)  The  STTR  Phase  II  award  decision 
process  requires,  among  other  things, 
consideration  of  a  proposal's 
commercial  potential.  Commercial 
potential  includes  the  potential  to 
transition  the  technology  to  private 
sector  applications,  government 
applications,  or  government  contractor 
applications.  Commercial  potential  in  a 
Phase  II  proposal  may  be  evidenced  by: 

(i)  The  SBC's  record  of  successfully 
commercializing  STTR  or  other 
research; 

(ii)  The  existence  of  Phase  II  funding 
commitments  from  private  sector  or 
other  non-STTR  funding  sources; 


(iii)  The  existence  of  Phase  III,  follow- 
on  commitments  for  the  subject  of  the 
research;  and 

(iv)  Other  indicators  of  commercial 
potential  of  the  idea. 

(c)  Phase  III.  STTR  Phase  III  refers  to 
work  that  derives  from,  extends,  or 
logically  concludes  effort(s)  performed 
under  prior  STTR  funding  agreements, 
but  is  funded  by  sources  other  than  the 
STTR  Program.  Phase  III  work  is 
typically  oriented  towards 
commercialization  of  STTR  research  or 
technology. 

(1)  Eacn  of  the  following  types  of 
activity  constitutes  STTR  Phase  ID 
work: 

(i)  Commercial  application  of  STTR- 
funded  R/R&D  financed  by  non-Federal 
sources  of  capital  (Note:  The  guidance 
in  this  Policy  Directive  regarding  STTR 
Phase  III  pertains  to  the  non-STTR 
federally-funded  work  described  in  (ii) 
and  (iii)  below.  It  does  not  address  the 
nature  of  private  agreements  the  STTR 
firm  may  make  in  the  commercialization 
of  its  technology.); 

(ii)  STTR-derived  products  or  services 
intended  for  use  by  the  Federal 
government,  funded  by  non-STTR 
sources  of  Federal  funding; 

(iii)  Continuation  of  R/R&D  that  has 
been  competitively  selected  using  peer 
review  or  scientific  review  criteria, 
funded  by  non-STTR  Federal  funding 
sources. 

(2)  A  Phase  III  award  is,  by  its  nature, 
an  STTR  award,  has  STTR  status,  and 
must  be  accorded  STTR  data  rights.  (See 
section  8(b)(2)  regarding  the  protection 
period  for  data  rights.)  If  an  STTR 
awardee  wins  a  competition  for  work 
that  derives  from,  extends,  or  logically 
concludes  that  firm's  work  under  a  prior 
STTR  funding  agreement,  then  the 
funding  agreement  for  the  new, 
competed,  work  must  have  all  STTR 
Phase  III  status  and  data  rights.  A 
Federal  agency  may  enter  into  a  Phase 
III  STTR  agreement  at  any  time  with  a 
Phase  II  awardee.  Similarly,  a  Federal 
agency  may  enter  into  a  Phase  III  STTR 
agreement  at  any  time  with  a  Phase  I 
awardee.  An  agency  official  may 
determine,  using  the  criteria  set  forth  in 
the  Directive  as  guidance,  whether  a 
contract  or  agreement  is  a  Phase  III 
award. 

(3)  The  competition  for  STTR  Phase  I 
and  Phase  II  awards  satisfies  any 
competition  requirement  of  the  Armed 
Services  Procurement  Act,  the  Federal 
Property  and  Administrative  Services 
Act,  and  the  Competition  in  Contracting 
Act.  Therefore,  an  agency  that  wishes  to 
fund  an  STTR  Phase  III  project  is  not 
required  to  conduct  another  competition 
in  order  to  satisfy  those  statutory 
provisions.  As  a  result,  in  conducting 


actions  relative  to  a  Phase  IH  STTR 
award,  it  is  sufficient  to  state  for 
purposes  of  a  Justification  and  Approval 
pursuant  to  FAR  6.302-5,  that  the 
project  is  a  STTR  Phase  III  award  that 
is  derived  from,  extends,  or  logically 
concludes  efforts  performed  under  prior 
STTR  funding  agreements  and  is 
authorized  under  10  U.S.C.  2304(b)(2)  or 
41  U.S.C.  253(b)(2). 

(4)  The  Phase  III  work  may  be  for 
products,  production,  «ervices,  R/R&D, 
or  any  combination  thereof. 

(5)  There  is  no  limit  on  the  number, 
duration,  type,  or  dollar  value  of  Phase 
III  awards  made  to  a  business  concern. 
There  is  no  limit  on  the  time  that  may 
elapse  between  a  Phase  1  or  Phase  II 
award  and  Phase  III  award,  or  between 
a  Phase  III  award  and  any  subsequent 
Phase  III  award. 

(6)  The  small  business  size  limits  for 
Phase  I  and  Phase  II  awards  do  not 
apply  to  Phase, III  awards. 

(7)  For  Phase  III,  Congress  intends 
that  agencies  or  their  government - 
owned,  contractor-operated  facilities. 
Federally-funded  research  and 
development  centers,  or  government 
prime  contractors  that  pursue  R/R&D  or 
production  developed  under  the  STTR 
Program,  give  preference,  including  sole 
source  awards,  to  the  awardee  that 
developed  the  technology.  In  fact,  the 
Act  requires  reporting  to  SBA  of  all 
instances  in  which  the  agency  pursues 
research,  development,  or  production  of 
a  technology  developed  by  an  STTR 
awardee,  with  a  concern  other  than  the 
one  that  developed  the  STTR 
technology.  (See  section  4(c)(8) 
immediately  below  for  agency 
notification  to  SBA  prior  to  award  of 
such  a  funding  agreement  and  section 
9(a){ll)  regarding  agency  reporting  of 
the  issuance  of  such  award.)  SBA  will 
report  such  instances,  including  those 
discovered  independently  by  SBA,  to 
Congress. 

(8)  For  Phase  III,  agencies,  their 
government-owned ,  contractor-operated 
facilities,  or  Federally-funded  research 
and  development  centers,  that  intend  to 
pursue  R/R&D,  production,  services  or 
any  combination  thereof  of  a  technology 
developed  by  an  STTR  awardee  of  that 
agency,  with  an  entity  other  than  that 
STTR  awardee,  must  notify  SBA  in 
writing  prior  to  such  an  award.  This 
notice  requirement  also  applies  to 
technologies  of  STTR  awardees  with 
STTR  funding  from  two  or  more 
agencies  where  one  of  tlie  agencies 
determines  to  pursue  the  technology 
with  an  entity  other  than  that  awardee. 
This  notification  must  include,  at  a 
minimum:  (a)  The  reasons  why  the 
follow-on  award  with  the  Si'lK  awardee 
is  not  practicable;  (b)  the  identity  of  the 


35758 


Federal  Register/ Vol.  68,  No.  115 /Monday,  June  16,  2003 /Notices 


entity  With  which  the  agency  intends  to 
make  an  award  to  perform  research, 
development,  or  production;  and  (c)  a 
description  of  the  type  of  funding  award 
under  which  the  research,  development, 
or  production  will  be  obtained.  SBA 
may  appeal  the  decision  to  the  head  of 
the  contracting  activity.  If  SBA  decides 
to  appeal  the  decision,  it  must  file  a 
notice  of  intent  to  appeal  with  the 
contracting  officer  no  later  than  5 
business  days  after  receiving  the 
agency's  notice  of  intent  t(t  make  award. 
Upon  ret:eipt  of  SBA's  notice  of  intent 
to  appeal,  the  contracting  officer  must 
suspend  further  a<:tion  on  the 
acquisition  until  the  head  of  the 
contracting  activitv  issues  a  written 
decision  on  the  appeal.  The  contracting 
officer  may  proceed  with  award  if  he  or 
she  determines  in  writing  that  the  award 
must  be  made  to  protect  the  public 
interest.  The  contracting  officer  must 
include  a  statement  of  the  facts 
justifying  that  determination  and 
provide  a  copy  of  its  determination  to 
SBA.  Within  30  days  of  receiving  SBA's 
appeal,  the  head  of  the  contracting 
activity  mu.st  render  a  written  decision 
setting  forth  the  basis  of  his  or  her 
determination. 

5.  Program  Solicitation  Process 

(a)  At  least  annually,  each  agency 
must  issue  a  program  solicitation  that 
sets  forth  a  sub.stantial  number  of  R/K&D 
topics  and  subtopic  areas  consistent 
with  stated  agency  needs  or  missi(ms. 
Both  the  list  of  topics  and  the 
description  of  the  topics  and  subtopics 
must  be  sufficiently  comprehensive  to 
provide  a  wide  range  of  opportunities 
for  SBCs  to  participate  in  the  agency  R/ 
R&D  programs.  Topics  and  subtopics 
must  emphasize  the  need  for  proposals 
with  advanced  concepts  to  meet  specific 
agency  R/R&D  needs.  Each  topic  and 
subtopic  must  describe  the  needs  in 
sufficient  detail  to  assist  in  providing 
on-target  responses,  but  cannot  involve 
detailed  specifications  to  prescribed 
solutions  of  the  problems. 

(b)  The  Act  requires  issuance  of  .STTR 
(Pha.se  I)  Program  solicitations  in 
accordance  with  a  Ma.ster  Schedule 
coordinated  between  SBA  and  the  STTR 
agency.  The  SBA  office  responsible  for 
coordination  is:  Office  of  Technology, 
Office  of  Government  (Contracting. 
Office  of  Government  Contracting  and 
Business  Development,  U.S.  Small 
Business  Administration.  409  Third 
Street,  SW.,  Washington,  DC  20416. 
Phone:  (202)  205-6450.  Fax:  (202)  20.')- 
7754.  Email:  technolog\f@sbo.gov. 
Internet  site:  http://www.sha.gov/sbir. 

(c)  For  maximum  participation  by 
interested  SBCs,  it  is  important  that  the 
planning,  scheduling  and  coordination 


of  agency  program  solicitation  release 
dates  be  completed  as  early  as 
practicable  to  coincide  with  the 
commencement  of  the  fiscal  year  on 
October  1.  Bunching  of  agency  program 
solicitation  release  and  closing  dates 
may  prohibit  SBCs  from  preparation  and 
timely  submission  of  proposals  for  more 
than  one  STTI^  project.  SBA's 
coordination  of  agency  schedules 
minimizes  the  bunching  of  proposed 
release  and  closing  dates.  Participating 
agencies  may  elcH:t  to  publish  multiple 
program  solicitations  within  a  given 
fiscal  year  to  facilitate  in-hou.se  agency 
proposal  review  and  evaluation 
scheduling. 

(d)  Mastur  Schedule.  SBA  posts  an 
electronic  Master  .Schedule  of  release 
dates  of  program  solicitations  with  links 
to  Internet  Web  sites  of  agency 
solicitations.  Agencies  must  post  on 
their  Internet  Web  sites  the  following 
information  regarding  (^ach  program  ' 
solicitationf 

(1)  The  list  of  topics  upon  which  R/ 
R&D  proposals  will  be  sought. 

(2)  Agency  address,  phone  number,  or 
email  address  from  which  STTR 
Program  solicitations  can  be  rtsquested 
or  obtained,  especially  through 
electronic  means. 

(3)  Names,  addres.ses,  and  phone 
numbers  of  agency  contact  points  where 
.STTR-related  inquiries  may  be  directed. 

(4)  Release  date(s)  of  program 
solicitation(s). 

(5)  Closing  date(s)  for  receipt  of 
proposals. 

(6)  Estimated  number  and  average 
dollar  amounts  of  Phase  I  awards  to  be 
made  under  the  solicitation. 

(e)  On  or  before  August  1,  each  agency 
representative  must  notify  SBA  in 
writing  or  by  e-mail  of  its  proposed 
program  solicitation  release  and 
proposal  due  dates  for  the  next  fiscal 
year.  SBA  and  the  agency 
repre.sentatives  will  coordinate  the 
resolution  of  any  conflicting  agency 
solicitation  dates  by  the  .second  week  of 
August.  In  all  cases.  SBA  will  make 
final  de<:isions. 

(f)  For  those  agencies  that  u.se  both 
general  topic  and  more  spet:ific  subtopic 
designations  in  their  STTR  solicitations, 
the  topic  data  should  accurately 
describe  the  research  solicited.  For 
example,  rather  than  just  announcing 
topic  information  characterizfHl  as 
"Chemistry"  or  "Aerodynamics,"  the 
STTR  agency  should  summarize  the 
subtopic  statements  and,  where 
appropriate,  utilize  National  Critical 
Technologies. 

(g)  Simplified,  Standardized,  and 
Timely  STTR  Program  Solicitations. 

(1)  The  Act  requires  "*   *   * 
simplified,  standardized  and  timely 


STTR  solicitations"  and  for  STTR 
agencies  to  use  a  "uniform  process" 
minimizing  the  regulatory  burden  for 
SBCs.  Therefore,  the  instructions  in 
Appendix  I  to  this  Policy  Directive 
purposely  depart  from  normal 
government  solicitation  format  and 
requirements.  STTR  Program 
.solicitations  must  be  prepared  according 
to  Appendix  I. 

(2)  Agencies  must  provide  SBA's 
Office  of  Technology  with  two  hard 
copies  or  an  e-mail  version  of  each 
solicitation  and  any  modifications  no 
later  than  the  date  of  release  of  the 
solicitation  or  modification  to  the 
public.  Agencies  that  issue  program 
solicitations  in  electronic  format  only 
must  provide  the  Internet  site  at  which 
the  program  solicitation  may  be 
accessed  no  later  than  the  date  of 
posting  at  that  site  of  the  program 
solicitation. 

(3)  SBA  does  not  intend  that  the  STTR 
Program  solicitation  replace  or  be  used 
as  a  substitute  for  unsolicited  propo.sals 
for  R/R&D  awards  to  SBCs.  In  addition, 
the  STTR  Program  solicitation 
procedures  do  not  prohibit  other  agency 
R/R&D  actions  with  SBCs  that  are 
carried  on  in  accordance  with 
applicable  statutory  or  regulatory 
authorizations. 

6.  Eligibility  and  Application  (Proposal) 
Requirements 

(a)  Eligibility  Requirements: 

(1 )  To  receive  STTR  funds,  each 
awardee  of  a  STTR  Phase  I  or  Phase  11 
award  must  qualify  as  an  SBC. 

(2)  For  botn  Phase  I  and  Phase  II,  not 
less  than  40  percent  of  the  R/R&D  work 
must  be  performed  by  the  SBC,  and  not 
less  than  30  percent  of  the  R/R&D  work 
must  be  performed  by  the  single, 
partnering  re.search  institution. 

(3)  For  both  Phase  I  and  Phase  II,  the 
R/R&D  work  must  be  performed  in  the 
United  States.  However,  based  on  a  rare 
and  unique  circumstance,  agencies  may 
approve  a  particular  portion  of  the  R/ 
R&D  work  to  be  performed  or  obtained 
in  a  country  outside  of  the  United 
States,  for  example,  if  a  supply  or 
material  or  other  item  or  project 
requirement  is  not  available  in  the 
United  States.  The  funding  agreement 
officer  must  approve  each  such  specific 
condition  in  writing. 

(4)  For  both  Pha.se  I  and  Phase  II,  the 
principal  investigator  can  be  with  the 
•SBC  or  the  collaborative  partner  at  the 
time  of  award  and  during  the  conduct 
of  the  proposed  project.  An  SBC  may 
replace  the  principal  investigator  on  an 
STTR  Phase  I  or  Phase  II  award,  subject 
to  approval  in  writing  by  the  funding 
agreement  officer.  For  purposes  of  the 
STTR  Program,  personnel  obtained 
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through  a  Professional  Employer 
Organization  or  other  similar  personnel 
leasing  company  may  be  considered 
employees  of  the  awardee.  This  is 
consistent  with  SBA's  size  regulations, 
13  CFR  121.106— Small  Business  Size 
Regulations. 

(b)  Proposal  Requirements: 

(1)  Commercialization  Plan.  A 
succinct  commercialization  plan  must 
be  included  with  each  proposal  for  an 
STTR  Phase  II  award  moving  toward 
commercialization.  Elements  of  a 
commercialization  plan  may  include  the 
following: 

(i)  Company  information:  Focused 
objectives/core  competencies;  size; 
specialization  area(s);  products  with 
significant  sales;  and  history  of  previous 
Federal  and  non-Federal  funding, 
regulatory  experience,  and  subsequent 
commercialization. 

(ii)  Customer  and  Competition:  Clear 
description  of  key  technology 
objectives,  current  competition,  and 
advantages  compared  to  competing 
products  or  services;  description  of 
hurdles  to  acceptance  of  the  innovation. 

(iii)  Market:  Milestones,  target  dates, 
analyses  of  market  size,  and  estimated 
market  share  after  first  year  sales  and 
after  5  years;  explanation  of  plan  to 
obtain  market  share. 

(iv)  Intellectual  Property:  Patent 
status,  technology  lead,  trade  secrets  or 
other  demonstration  of  a  plan  to  achieve 
sufficient  protection  to  realize  the 
commercialization  stage  and  attain  at 
least  a  temporal  competitive  advantage. 

(v)  Financing:  Plans  for  securing 
necessary  funding  in  Phase  III. 

(vi)  Assistance  and  mentoring:  Plans 
for  securing  needed  technical  or 
business  assistance  through  mentoring, 
partnering,  or  through  arrangements 
with  state  assistance  programs,  SBDCs, 
Federally-funded  research  laboratories. 
Manufacturing  Extension  Partnership 
Centers,  or  other  assistance  providers. 

(2)  Data  Collection:  Each  Phase  II 
applicant  will  be  required  to  provide 
information  to  the  Tech-Net  Database 
System  (http://technet.sba.gov).  See 
Appendix  I,  section  3(c),  "Data 
Collection  Requirement,"  for  additional 
information. 

7.  STTR  Funding  Process 

Because  the  Act  requires  a 
"simplified,  standardized  funding 
process,"  specific  attention  must  be 
given  to  the  following  areas  of  STTR 
Program  administration: 

(a)  Timely  Receipt  and  Review  of 
Proposals. 

(1)  Participating  agencies  must 
establish  appropriate  dates  and  formats 
for  review  of  proposals. 


(i)  All  activities  related  to  Phase  I 
proposal  reviews  must  normally  be 
completed  and  awards  made  within  6 
months  from  the  closing  date  of  the 
program  solicitation.  However,  agencies 
may  extend  that  period  up  to  12  months 
based  on  agency  needs. 

(ii)  Program  solicitations  must 
establish  proposal  submission  dates  for 
Phase  I  and  may  establish  proposal 
submission  dates  for  Phase  II.  However, 
agencies  may  also  negotiate  mutually 
acceptable  Phase  II  proposal  submission 
dates  with  individual  Phase  I  awardees, 
'  accomplish  proposal  reviews 
expeditiously,  and  proceed  with  Phase 
II  awards.  While  recognizing  that  Phase 
II  arrangements  between  the  agency  and 
applicant  may  require  more  detailed 
negotiation  to  establish  terms  acceptable 
to  both  parties,  agencies  must  not 
sacrifice  the  R/R&D  momentum  created 
under  Phase  I  by  engaging  in 
unnecessarily  protracted  Phase  II 
proceedings. 

(iii)  STTR  participants  often  submit 
duplicate  or  similar  proposals  to  more 
than  one  soliciting  agency  when  the 
work  projects  appear  to  involve  similar 
topics  or  requirements,  which  are 
within  the  expertise  and  capability 
levels  of  the  applicant.  To  the  extent 
feasible,  more  than  one  agency  should 
not  fund  "essentially  equivalent  work" 
under  the  STTR  or  other  Federal 
programs.  For  this  purpose,  the 
standardized  program  solicitation 
requires  applicants  to  indicate  the  name 
and  address  of  the  agencies  to  which 
essentially  equivalent  work  proposals 
were  made,  or  anticipated  to  be  made, 
and  to  identify  by  subject  the  projects 
for  which  the  proposal  was  submitted 
and  the  dates  submitted.  The  same 
information  will  be  required  for  any 
previous  Federal  govenmient  awards. 
To  assist  in  avoiding  duplicate  funding, 
each  agency  must  provide  to  SBA  and 
to  each  STTR  agency  a  listing  of  Phase 
I  and  Phase  II  awardees,  their  complete 
address,  and  the  title  of  each  STTR 
project.  This  information  should  be 
distributed  no  later  than  release  of  the 
funding  agreement  award  information  to 
the  public. 

(b)  Review  of  STTR  Proposals.  SBA 
encourages  STTR  agencies  to  use  their 
routine  review  processes  for  STTR 
proposals  whether  internal  or  external 
evaluation  is  used.  A  more  limited 
review  process  tnay  be  used  for  Phase  I 
due  to  the  larger  number  of  proposals 
anticipated.  Where  appropriate,  "peer" 
reviews  external  to  the  agency  are 
authorized  by  the  Act.  SBA  cautions 
STTR  agencies  that  all  review 
procedures  must  be  designed  to 
minimize  any  possible  conflict  of 
interest  as  it  pertains  to  applicant 


proprietary  data.  The  standardized 
STTR  solicitation  advises  potential 
applicants  that  proposals  may  be  subject 
to  an  established  external  review 
process  and  that  the  applicant  may 
include  company  designaited  proprietary 
information  in  its  proposal. 

(c)  Selection  of  Awardees.  Normally, 
STTR  agencies  must  establish  a 
proposal  review  cycle  wherein 
successful  and  unsuccessfulapplicants 
will  be  notified  of  final  award  decisions 
within  6  months  of  the  agency's  Phase 

I  proposal  closing  date.  However, 
agencies  may  extend  that  period  up  to 
12  months  based  on  agency  needs. 

(1)  The  standardized  STTR  Program 
solicitation  must: 

(i)  Advise  Phase  I  applicants  that 
additional  information  may  be 
requested  by  the  awarding  agency  to 
evidence  awardee  responsibility  for 
project  completion. 

(ii)  Advise  applicants  of  the  proposal 
evaluation  criteria  for  Phase  I  and  Phase 

n. 

(2)  The  STTR  agency  and  each  Phase 
1  awardee  considered  for  a  Phase  II 
award  must  arrange  to  manage  Phase  II 
proposal  submissions,  reviews,  and 
selections. 

(d)  Management  of  the  STTR  Project. 
The  SBC,  and  not  the  single,  partnering 
research  institution,  is  to  provide 
satisfactory  evidence  that  it  will 
exercise  management  direction  and 
control  of  the  performance  of  the  STTR 
funding  agreement.  Regardless  of  the 
proportion  of  the  work  or  funding 
allocated  to  each  of  the  performers 
under  the  funding  agreement,  the  SBC  is 
to  be  the  primary  party  with  overall 
responsibility  for  performance  of  the 
project.  All  agreements  between  the  SBC 
and  the  research  institution  cooperating 
in  the  STTR  funding  agreement,  or  any 
business  plans  reflecting  agreements 
and  responsibilities  between  the  parties 
during  performance  of  STTR  Phase  I  or 
Phase  n  funding  agreement,  or  for  the 
commercialization  of  the  resulting 
technology,  should  reflect  the 
controlling  position  of  the  SBC. 

(e)  Cost  Sharing.  Cost  sharing  can 
serve  the  mutual  interests  of  the  STTR 
agencies  and  certain  STTR  awardees  by 
assuring  the  efficient  use  of  available 
resources.  However,  cost  sharing  on 
STTR  projects  is  not  required,  although 
it  may  be  encouraged.  Therefore,  cost 
sharing  cannot  be  an  evaluation  factor 
in  the  review  of  proposals.  The 
standardized  STTR  Program  solicitation 
(Appendix  1)  will  provide  information 
to  prospective  STTR  applicants 
concerning  cost  sharing. 

(f)  Payment  Schedules  and  Cost 
Principles. 
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(1)  STTR  awardees  may  be  paid  under 
an  applicable,  authorized  progress 
payment  procedure  or  in  accordance 
with  a  negotiated/defmitized  price  and 
payment  schedule.  Advance  payments 
are  optional  and  may  be  made  under 
appropriate  law.  In  all  cases,  agencies 
must  make  payment  to  recipients  under 
STTR  funding  agreements  in  full, 
subject  to  audit,  on  or  before  the  last  day 
of  the  12-month  period  beginning  on  the 
date  of  completion  of  the  funding 
agreement  requirements. 

(2)  All  STTR  funding  agreements 
must  use.  as  appropriate,  current  cost 
principles  and  procedures  authorized 
for  use  by  the  STTR  agencies.  At  the 
time  of  award,  agencies  shall  inform 
each  STTR  awardee,  to  the  extent 
possible,  of  the  applicable  Federal 
regulations  and  procedures  that  refer  to 
the  costs  that,  generally,  are  allowable 
under  funding  agreements. 

(g)  Funding  Agreement  Types  and  Fee 
or  Profit.  Statutory  requirements  for 
uniformity  and  standardization  require 
consistency  in  application  of  STTR 
Program  provisions  among  STTR 
agencies.  However,  consistency  must 
allow  for  flexibility  by  the  various 
agencies  in  missions  and  needs  as  well 
as  the  wide  variance  in  funds  required 
to  be  devoted  to  STTR  Programs  in  the 
agencies.  The  following  instructions 
meet  all  of  these  requirements: 

(1)  Funding  Agreement.  The  type  of 
funding  agreement  (contract,  grant,  or 
cooperative  agreement)  is  determined  by 
the  awarding  agency,  but  must  be 
consistent  with  31  U.S.C.  6301-6308. 

(2)  Fee  or  Profit.  Except  as  expressly 
excluded  or  limited  by  statute,  awarding 
agencies  must  provide  for  a  reasonable 
fee  or  profit  on  STTR  funding 
agreements,  consistent  with  normal 
profit  margins  provided  to  profit-making 
firms  for  R/R&D  work. 

(h)  Periods  of  Performance  and 
Extensions. 

(1)  In  keeping  with  the  legislative 
intent  to  make  the  largest  possible 
number  of  STTR  awards,  modification 
of  funding  agreements  to  extend  periods 
of  performance,  to  increase  the  scope  of 
work,  or  to  increase  the  dollar  amount' 
should  be  kept  to  a  minimum,  except  for 

"options  in  original  Phase  I  or  II  awards. 

(2)  Phase  I.  Period  of  performance 
normally  should  not  exceed  1  year. 
However,  agencies  may  provide  a  longer 
performance  period  where  appropriate 
for  a  particular  project.  Beginning  with 
FY  2004,  agencies  may  approve  a 
shorter  or  longer  period  of  time,  when 
appropriate  for  a  particular  project. 

(3)  Phase  II.  Period  of  performance 
under  Phase  II  is  a  subject  of  negotiation 
between  the  awardee  and  the  issuing 
agency.  The  duration  of  Phase  II 


normally  should  not  exceed  2  years. 
However,  agencies  may  provide  a  longer 
performance  period  where  appropriate 
for  a  particular  project.  Beginning  with 
FY  2004,  agencies  may  approve  a 
shorter  or  longer  period  of  time,  when 
appropriate  for  a  particular  project, 
(i)  Dollar  Value  of  Awards. 

(1)  Generally,  a  Phase  I  award  may  not 
exceed  $100,000  and  a  Phase  II  award 
may  not  exceed  $500,000.  Beginning 
October  1,  2003,  a  Phase  II  award  may 
not  generally  exceed  $750,000.  SBA 
may  adjust  these  amounts  once  every  5 
years  to  reflect  economic  adjustments 
and  programmatic  considerations.  There 
is  no  dollar  level  associated  with  Phase 
III  STTR  awards. 

(2)  An  awarding  agency  may  exceed 
those  award  values  where  appropriate 
for  a  particular  project.  After  award  of 
any  funding  agreement  exceeding 
$100,000  for  Phase  I  or  $500,000  for 
Phase  II  ($750,000  beginning  October  1 , 
2003),  the  agency's  STTR  representative 
must  provide  SBA  with  written 
justiHcation  of  such  action.  This 
justification  must  be  submitted  with  the 
agency's  Annual  Report  data.  Similar 
justification  is  required  for  any 
modification  of  a  funding  agreement 
that  would  bring  the  cumulative  dollar 
amount  to  a  total  in  excess  of  the 
amounts  set  forth  above. 

8.  Terms  of  Agreement  Under  STTR 
Awards 

(a)  Proprietary  Information  Contained 
in  Proposals.  The  standardized  STTR 
Program  solicitation  will  include 
provisions  requiring  the  conHdential 
treatment  of  any  proprietary  information 
to  the  extent  permitted  by  law.  Agencies 
will  discourage  SBCs  from  submitting 
information  considered  proprietary 
unless  the  information  is  deemed 
essential  for  proper  evaluation  of  the 
proposal.  The  solicitation  will  require 
that  all  proprietary  information  be 
identified  clearly  and  meu'ked  with  a 
prescribed  legend.  Agencies  may  elect 
to  require  SBCs  to  limit  proprietary 
information  to  that  essential  to  the 
proposal  and  to  have  such  information 
submitted  on  a  separate  page  or  pages 
keyed  to  the  text.  The  government, 
except  for  proposal  review  purposes, 
protects  all  proprietary  information, 
regardless  of  type,  submitted  in  a 
contract  proposal  or  grant  application 
for  a  funding  agreement  under  the  STTR 
Program,  from  disclosure. 

(b)  Rights  in  Data  Developed  Under 
STTR  Funding  Agreement.  The  Act 
provides  for  "retention  by  an  SBC  of  the 
rights  to  data  generated  by  the  concern 
in  the  performance  of  an  STTR  award." 

(1)  Each  agency  must  reh'ain  from 
disclosing  STTR  technical  data  to 


outside  the  government  (except 
reviewers)  and  especially  to  competitors 
of  the  SBC,  or  from  using  the 
information  to  produce  future  technical 
procurement  specifications  that  could 
harm  the  SBC  that  discovered  and 
developed  the  innovation. 

(2)  STTR  agencies  must  protect  from 
disclosure  and  non-governmental  use  all 
STTR  technical  data  developed  from 
work  performed  under  an  STTR  funding 
agreement  for  a  period  of  not  less  than 

4  years  from  delivery  of  the  last 
deliverable  under  that  agreement  (either 
Ph^se  I,  Phase  II,  or  Federally-funded 
STTR  P)iase  III)  unless,  subject  to  fb)(3) 
of  this  section,  the  agency  obtains 
permission  to  disclose  such  STTR 
technical  data  from  the  awardee  or 
STTR  applicant.  Agencies  are  released 
from  obligation  to  protect  STTR  data 
upon  expiration  of  the  protection  period 
except  that  any  such  data  that  is  also 
protected  and  referenced  under  a 
subsequent  STTR  award  must  remain 
protected  through  the  protection  period 
of  that  subsequent  STTR  award.  For 
example,  if  a  Phase  III  award  is  issued 
within  or  after  the  Phase  II  data  rights 
protection  period  and  the  Phase  III 
award  refers  to  and  protects  data 
developed  and  protected  under  the 
Phase  II  award,  then  that  data  must 
continue  to  be  protected  through  the 
Phase  III  protection  period.  Agencies 
have  discretion  to  adopt  a  protection 
period  longer  than  four  years.  The 
government  retains  a  royalty-free  license 
for  government  use  of  any  technical  data 
delivered  under  an  STTR  award, 
whether  patented  or  not.  This  section 
does  not  apply  to  program  evaluation. 

(3)  STTR  technical  data  rights  apply 
to  all  STTR  awards,  including 
subcontracts  to  such  awards,  that  fall 
within  the  statutory  definition  of  Phase 
I,  II,  or  III  of  the  STTR  Program,  as 
described  in  Section  4  of  this  Policy 
Directive.  The  scope  and  extent  of  the 
STTR  technical  data  rights  applicable  to 
Federally-funded  Phase  III  awards  is 
identical  to  the  STTR  data  rights 
applicable  to  Phases  I  and  II  STTR 
awards.  The  data  rights  protection 
period  lapses  only:  (i)  upon  expiration 
of  the  protection  period  applicable  to 
the  STTR  award,  or  (ii)  by  agreement 
between  the  awardee  and  the  agency. 

(4)  Agencies  must  insert  the 
provisions  of  {b)(l),  (2),  and  (3) 
immediately  above  as  STTR  data  rights 
clauses  into  all  STTR  Phase  I,  Phase  II, 
and  Phase  III  awards.  These  data  rights 
clauses  are  non-negotiable  and  must  not 
be  the  subject  of  negotiations  pertaining 
to  an  STTR  Phase  III  award,  or 
diminished  or  removed  during  award 
administration.  An  agency  must  not,  in 
any  way,  make  issuance  of  an  STTR 
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Phase  m  award  conditional  on  data 
rights.  If  the  STTR  awardee  wishes  to 
transfer  its  STTR  data  rights  to  the 
awarding  agency  or  to  a  third  party,  it 
must  do  so  in  writing  imder  a  separate 
agreement.  A  decision  by  the  awardee  to 
relinquish,  transfer,  or  modify  in  any 
way  its  STTR  data  rights  must  be  made 
without  pressure  or  coercion  by  the 
agency  or  any  other  party.  Following 
issuance  of  an  STTR  Phase  III  award, 
the  awardee  may  enter  into  an 
agreement  with  the  awarding  agency  to 
transfer  or  modify  the  data  rights 
contained  in  that  STTR  Phase  III  award. 
Such  a  bilateral  data  rights  agreement 
must  be  entered  into  only  after  the 
STTR  Phase  III  award,  which  includes 
the  appropriate  STTR  data  rights  clause, 
•has  been  signed.  SBA  must  immediately 
report  to  the  Congress  any  attempt  or 
action  by  an  agency  to  condition  an 
STTR  award  on  data  rights,  to  exclude 
the  appropriate  data  rights  clause  from 
the  award,  or  to  diminish  such  rights, 
(c)  Allocation  of  Rights. 

(1)  An  SBC,  before  receiving  an  STTR 
award,  must  negotiate  a  written 
agreement  between  the  SBC  and  the 
single,  partnering  research  institution, 
allocating  intellectual  property  rights 
and  rights,  if  any,  to  carry  out  follow- 
on  research,  development,  or 
commercialization.  The  SBC  must 
subinit  this  agreement  to  the  awarding 
agency  upon  request — either  with  the 
proposal  or  any  time  thereafter.  The 
SBC  must  certify  in  all  proposals  that 
the  agreement  is  satisfactory  to  the  SBC. 

(2)  The  awarding  agency  may  accept 
an  existing  agreement  between  the  two 
parties  if  tfie  SBC  certifies  its 
satisfaction  with  the  agreement,  and 
such  agreement  does  not  conflict  with 
the  interests  of  the  Government.  Each 
agency  participating  in  the  STTR 
Program  shall  provide  a  model 
agreement  to  be  used  as  guidance  by  the 
SBC  in  the  development  of  an 
agreement  with  the  research  institution. 
The  model  agreement  should  direct  the 
parties  to,  at  a  minimum: 

(i)  State  speciftcally  the  degree  of 
responsibility,  and  ownership  of  any 
product,  process,  or  other  invention  or 
innovation  resulting  from  the 
cooperative  research.  The  degree  of 
responsibility  shall  include 
responsibility  for  expenses  and  liability, 
and  the  degree  of  ownership  shall  also 
include  the  specific  rights  to  revenues 
and  profits. 

(ii)  State  which  party  may  obtain 
United  States  or  foreign  patents  or 
otherwise  protect  any  inventions 
resulting  from  the  cooperative  research. 

(iii)  State  which  party  has  the  right  to 
any  continuation  of  research,  including 
non-STTR  follow-on  awards. 


The  Government  will  not  normally  be 
a  party  to  any  agreement  between  the 
SBC  and  the  research  institution. 
Nothing  in  the  agreement  is  to  conflict 
with  any  provisions  setting  forth  the 
respective  rights  of  the  United  States 
and  the  SBC  with  respect  to  intellectual 
property  rights  and  with  respect  to  any 
right  to  carry  out  follow-on  research. 

(3)  Pursuant  to  the  Act,  SBA  will 
establish  a  single  model  agreement  for 
use  in  the  STTR  Program  that  allocates 
between  SBCs  and  research  institutions 
intellectual  property  rights  and  rights,  if 
any,  to  carry  out  follow-on  research, 
development,  or  commercialization. 
Written  comments  from  affected  Federal 
agencies,  SBCs,  research  institutions, 
and  other  interested  parties  will  be 
solicited  in  the  development  of  the 
model  agreement.  Each  agency 
peuticipating  in  the  STTR  Program  will 
adopt  the  agreement  developed  by  SBA 
as  the  agency's  model  agreement. 

(d)  Title  Transfer  of  Agency  Provided 
Property.  Under  the  Act,  the 
Government  may  transfer  title  to 
equipment  provided  by  the  STTR 
agency  to  the  awardee  where  such 
transfer  would  be  more  cost  effective 
than  recovery  of  the  property. 

(e)  Continued  Use  of  Government 
Equipment.  The  Act  directs  that  an 
agency  allow  an  STTR  awardee 
participating  in  the  third  phase  of  the 
STTR  Program  continued  use,  as  a 
directed  bailment,  of  any  property 
transferred  by  the  agency  to  the  Phase 
II  awardee.  The  Phase  II  awardee  may 
use  the  property  for  a  period  of  not  less 
than  2  years,  beginning  on  the  initial 
date  of  the  concern's  participation  in  the 
third  phase  of  the  STTR  Program. 

(f)  Grant  Authority.  The  Act  does  not, 
in  and  of  itself,  convey  grant  authority. 
Each  agency  must  secure  grant  authority 
in  accordance  with  its  normal 
procedures. 

(g)  Conflicts  of  Interest.  SBA  cautions 
STTR  agencies  that  awards  made  to 
SBCs  owned  by  or  employing  current  or 
previous  Federal  government  employees 
may  create  conflicts  of  interest  in 
violation  of  FAR  part  3  and  the  Ethics 
in  Government  Act  of  1978,  as 
amended.  Each  STTR  agency  should 
refer  to  the  standards  of  conduct  review 
procedures  currently  in  effect  for  its 
agency  to  ensure  that  such  conflicts  of 
interest  do  not  arise. 

(h)  American-made  Equipment  and 
Products.  Congress  intends  that  the 
awardee  of  a  funding  agreement  under 
the  STTR  Program  should,  when 
purchasing  any  equipment  or  a  product 
with  funds  provided  through  the 
funding  agreement,  piu-chase  only 
American-made  equipment  and 
products,  to  the  extent  possible,  in 


keeping  with  the  overall  purposes  of 
this  program.  Each  STTR  agency  must 
provide  to  each  awardee  a  notice  of  this 
requirement. 

9.  Responsibilities  of  STTR 
Participating  Agencies  and 
Departments 

(a)  The  Act  requires  each  agency 
participating  in  Uie  STTR  Program  to: 

(1)  Unilaterally  determine  the 
categories  of  projects  to  be  included  in 
its  STTR  Program,  giving  special 
consideration  to  broad  research  topics 
and  to  topics  that  further  one  or  more 
critical  technologies,  as  identified  by: 

(i)  The  National  Critical  Technologies 
panel  (or  its  successor)  in  reports 
required  under  42  U.S.C.  6683,  or 

(ii)  The  Secretary  of  Defense  in 
accordance  with  10  U.S.C.  2522. 

(2)  Release  STTR  solicitations  in 
accordance  with  the  SBA  master 
schedule. 

(3)  Unilaterally  receive  and  evaluate 
proposals  resulting  from  program 
solicitations,  select  awardees,  issue 
funding  agreements,  and  inform  each 
awardee  under  such  agreement,  to  the 
extent  possible,  of  the  expenses  of  the 
awardee  that  will  be  allowable  under 
the  funding  agreement. 

(4)  Require  a  succinct 
commercialization  plan  with  each 
proposal  submitted  for  a  Phase  II  award. 

(5)  Collect  and  maintain  information 
from  awardees  and  provide  it  to  SBA  to 
develop  and  maintain  the  Tech-Net 
Database,  as  identified  in  section  1 1  (e) 
of  this  Policy  Directive. 

(6)  Administer  its  own  STTR  funding 
agreements  or  delegate  such 
administration  to  another  agency. 

(7)  Include  provisions  in  each  STTR 
funding  agreement  setting  forth  the 
respective  rights  of  the  United  States 
and  the  awardee  with  respect  to 
intellectual  property  rights  and  with 
respect  to  any  right  to  carry  out  follow- 
on  research. 

(8)  Ensure  that  the  rights  in  data 
developed  under  each  Federally-funded 
STTR  Phase  I,  Phase  II,  and  Phase  III 
award  are  protected  properly. 

(9)  Make  payments  to  awardees  of 
STTR  funding  agreements  on  the  basis 
of  progress  toward  or  completion  of  the 
funding  agreement  requirements  and  in 
all  cases  make  payment  to  awardees 
imder  such  agreements  in  full,  subject  to 
audit,  on  or  before  the  last  day  of  the  12- 
month  period  beginning  on  ^he  date  of 
completion  of  such  requirements. 

(10)  Provide  an  annual  report  on  the 
STTR  Program  to  SBA.  See  section  10  of 
this  Policy  Directive. 

(11)  Report  at  least  annually  to  SBA's 
Office  of  Technology  all  instances  in 
which  an  agency  pursued  research. 
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development,  production,  or  any  such 
combination  of  a  technology  developed 
by  an  SBC  using  an  award  made  under 
the  STTR  Program  of  that  agency,  where 
the  agency  determined  that  it  was  not 
practicable  to  enter  into  a  follow-on 
non-STTR  Program  funding  agreement 
with  that  concern.  The  report  shall 
include,  at  a  minimum: 

(i)  The  reasons  why  the  follow-on 
funding  agreement  with  the  concern 
was  not  practicable; 

(ii)  The  identity  of  the  entity  with 
which  the  agency  contracted  to  perform 
the  research,  development,  or 
production;  and 

(iii)  A  description  of  the  type  of 
funding  agreement  under  which  the 
research,  development,  or  production 
was  obtained. 

(12)  Include  in  its  aimual  performance 
plan  required  by  31  U.S.C.  1115(a)  and 
(b)  a  section  on  its  STTR  Program,  and 
submit  such  section  to  the  Senate 
Committee  on  Small  Business  and 
Entrepreneurship  and  to  the  House 
Committees  on  Science  and  Small 
Business. 

(13)  Adopt  the  model  agreement  to  be 
developed  by  SBA  for  use  in  the  STTR 
Program  that  allocates  between  SBCs 
and  research  institutions  intellectual 
property  rights  and  rights,  if  any,  to 
carry  out  follow-on  research, 
development,  or  commercialization. 

(14)  Develop,  in  consultation  with  the 
Office  of  Federal  Procurement  Policy 
and  the  Office  of  Government  Ethics, 
procedures  to  ensure  that  Federally- 
funded  research  and  development 
centers  that  participate  in  STTR 
agreements: 

(i)  Are  free  from  orgemizational 
conflicts  of  interests  relative  to  the 
STTR  Program-, 

(ii)  Do  not  use  privileged  information 
gained  through  work  performed  for  an 
STTR  agency  or  private  access  to  STTR 
agency  personnel  in  the  development  of 
an  STTR  proposal;  and 

(iii)  Use  outside  peer  review  as 
appropriate. 

(15)  Implement  an  outreach  program 
to  research  institutions  and  SBCs  for  the 
purpose  of  enhancing  its  STTR  Program, 
in  conjunction  with  any  such  outreach 
done  for  purposes  of  the  Small  Business 
Innovation  Research  (SBIR)  Program. 

(b)  Interagency  actions. 

(1)  Joint  funding.  An  STTR  project 
may  be  financed  by  more  than  one 
Federal  agency.  Joint  funding  is  not 
required  but  can  be  an  effective 
arrangement  for  some  projects. 

(2)  Phase  II  awards.  An  STTR  Phase 
II  award  may  be  issued  by  a  Federal 
agency  other  than  the  one  that  made  the 
Phase  I  award.  The  Phase  I  and  Phase 

II  agencies  should  document  their  files 


appropriately,  providing  clear  rationale 
for  the  transfer  of  the  Phase  II  proposal 
to,  and  award  by,  the  funding  Federal 
agency. 

(3)  Timely  notification  of  awards.  In 
order  to  avoid  duplicate  funding  of  an 
STTR  project,  agencies  shall  promptly 
search  the  Tech-Net  Database  System  for 
awards  for  essentially  equivalent  work. 
Discussion  among  agencies  receiving 
similar  proposals  is  strongly  encouraged 
before  an  STTR  award  is  made. 

(4)  Participation  by  women-owned 
SBCs  and  socially  and  economically 
disadvantaged  SBCs  in  the  STTR 
Program.  In  order  to  meet  statutory 
requirements  for  greater  inclusion,  SBA 
and  the  Federal  participating  agencies 
must  conduct  outreach  efforts  to  find 

.  and  place  innovative  women-owned 
SBCs  and  socially  and.economically 
disadvantaged  SBCs  in  the  STTR 
Program  information  system.  These 
SBCs  will  be  required  to  compete  for 
STTR  awards  on  the  same  basis  as  all 
other  SBCs.  However,  participating 
agencies  are  encouraged  to  work 
independently  and  cooperatively  with 
SBA  to  develop  methods  to  encourage 
qualified  women-owned  SBCs  and 
socially  and  economically 
disadvantaged  SBCs  to  participate  in  the 
STTR  Program. 

(c)  Limitation  of  participation  and  use 
of  funds. 

(1)  An  agency  must  not  use  any  of  its 
STTR  budget  for  the  purpose  of  funding 
administrative  costs  of  the  program, 
including  costs  associated  with  program 
operations,  employee  salaries,  and  other 
associated  expenses,  or,  in  the  case  of  a 
SBC  or  a  research  institution,  costs 
associated  with  employee  salaries  and 
other  associated  expenses,  including 
administrative  overhead  (other  than 
those  direct  or  indirect  costs  allowable 
under  guidelines  of  the  Office  of 
Management  and  Budget  and  the 
Federal  Acquisition  Regulation). 

(2)  A  Federal  agency  must  not  issue 
an  STTR  funding  agreement  that 
includes  a  provision  for  subcontracting 
any  portion  of  that  agreement  back  to 
the  issuing  agency,  to  any  other  Federal 
government  agency,  or  to  other  units  of 
the  Federal  government.  SBA  may  issue 
a  case-by-case  waiver  to  this  provision 
after  review  of  an  agency's  written    . 
justification  that  includes  the  following 
information: 

(i)  An  explanation  of  why  the  STTR 
research  project  requires  the  use  of  the 
Federal  facility  or  personnel,  including 
data  that  verifies  the  absence  of  non- 
Federal  facilities  or  personnel  capable  of 
supporting  the  research  effort. 

(ii)  Why  the  Agency  will  not  and  can 
not  fund  the  use  of  the  Federal  facility 


or  personnel  for  the  STTR  project  with 
non-STTR  money. 

(iii)  The  concurrence  of  the  SBC's 
chief  business  official  to  use  the  Federal 
facility  or  personnel. 

(3)  No  agency,  at  its  own  discretion, 
may  unilaterally  cease  participation  in 
the  STTR  Program.  R/R&D  agency 
budgets  may  cause  fluctuations  and 
trends  that  must  be  reviewed  in  light  of  ; 
STTR  Program  purposes.  An  agency 
may  be  considered  by  SBA  for  a  phased 
withdrawal  from  participation  in  the 
STTR  Program  over  a  period  of  time 
sufficient  in  duration  to  minimize  any 
adverse  impact  on  SBCs.  However,  the 
SBA  decision  concerning  such  a 
withdrawal  will  be  made  on  a  case-by- 
case  basis  and  will  depend  on 
significant  changes  to  extramural  R/R&D  > 
3-year  forecasts  as  found  in  the  annual 
Budget  of  the  United  States  Government 
and  National  Science  Foundation 
breakdowns  of  total  R/R&D  obligations 
as  published  in  the  Federal  Funds  for 
Research  and  Development.  Any 
withdrawal  of  an  STTR  Federal 
participating  agency  from  the  STTR 
Program  will  be  accomplished  in  a 
standardized  and  orderly  manner  in 
compliance  with  these  statutorily 
mandated  procedures. 

(4)  Federal  agencies  not  otherwise 
qualified  for  the  STTR  Program  may 
participate  on  a  voluntary  basis.  Federal 
agencies  seeking  to  participate  in  the 
STTR  Program  must  first  submit  their 
written  requests  to  SBA.  Voluntary 
participation  requires  the  written 
approval  of  SBA. 

(5)  Agencies  may  not  make  available, 
for  the  purpose  of  meeting  the  required 
percentage  of  expenditure  on  SBCs  for 
the  STTR  Program  (see  section  2(d)  of 
this  Policy  Directive)  an  amount  of  its 
extramural  budget  for  basic  research 
that  exceeds  those  percentages. 

(6)  Funding  agreements  with  SBCs  for 
R/R&D  that  result  from  competitive  or 
single  source  selections  other  than  an 
STTR  Program  shall  not  be  considered 
to  meet  any  portion  of  the  percentage 
requirements  of  section  2(d)  set  forth  in 
this  Policy  Directive. 

10.  Annual  Report  to  the  Small 
Business  Administration 

The  Act  requires  a  "simplified, 
standardized  and  timely  annual  report" 
frorn  the  STTR  agencies.  The  following 
paragraphs  explain  more  about  this 
requirement,  including  the  due  date,  the 
kinds  of  information  to  be  included,  and 
the  number  of  copies  to  be  submitted  to 
SBA. 

(a)  Annual  Report  Due  Date  and 
Number  of  Copies.  Reporting  must  be  on 
an  annual  basis  and  will  be  for  the 
period  ending  September  30  of  each 
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fiscal  year.  A  single,  hard  copy  report  is 
due  to  SBA  by  March  15  of  each  year. 
For  example,  the  report  for  FY  2002 
(October  1,  2001-September  30,  2002) 
must  be  submitted  to  SBA  by  March  15, 
2003.  SBA  encourages  agencies  to 
submit  their  aimual  report  before  the 
March  15  due  date.  The  report  should 
be  sent  to  the  address  noted  in  section 
5(b).  However,  if  agencies  choose  to 
send  an  electronic  version,  it  should  be 
sent  to  technology@sba.gov. 
(b)  Annual  Report  Content. 

(1)  Agency  total  fiscal  year, 
extramural  R/R&D  total  obligations  as 
reported  to  the  National  Science 
Foundation  pursuant  to  the  annual 
Budget  of  the  United  States 
Government. 

(2)  STTR  Program  total  fiscal  year 
dollars  derived  by  applying  the 
statutory  percentum  to  the  agency's 
extramural  R/R&D  total  obligations. 

(3)  STTR  Program  fiscal  year  dollars 
obligated  through  STTR  Program 
funding  agreements  for  Phase  I  and 
Phase  II. 

(4)  Number  of  topics  and  subtopics 
contained  in  each  program  solicitation. 

(5)  Number  of  proposals  received  by 
.  the  agency  for  each  topic  and  subtopic 

in  each  program  solicitation.  Identify 
the  number  of  proposals  received  from, 
and  the  niunber  and  total  amount  of 
awards  to  HUBZone  SBCs. 

(6)  For  both  Phase  I  and  Phase  II,  the 
awardee's  name  and  address, 
solicitation  topic  and  subtopic, 
solicitation  number,  project  title,  and 
total  dollar  amount  of  funding 
agreement.  Identify  women-owned 
SBCs,  economically  and  socially 
disadvantaged  SBCs,  HUBZone  SBCs, 
and  Phase  II  awardees  with  follow-on 
funding  commitments. 

(7)  Justification  for  the  award  of  any 
funding  agreement  exceeding  $100,000 
for  Phase  I  or  $500,000  for  Phase  II 
($750,000  beginning  October  1,  2003). 

(8)  The  number  of  awardees  for  whom 
the  Phase  I  process  exceeded  6  months 
starting  from  the  closing  date  of  the 
STTR  solicitation  to  award  of  the 
funding  agreement. 

(9)  For  an  agency  Phase  III  award 
using  non-STTR  Federal  funds  to 
continue  a  Phase  II  project,  the  agency 
must  provide  the  name,  address,  project 
title,  and  dollar  amount  obligated. 

(10)  Justification  for  awards  made 
under  a  topic  or  subtopic  where  the 
agency  received  only  one  proposal. 
Agencies  must  also  provide  the 
awardee's  name  and  address,  the  topic 
or  subtopic,  and  dollar  amount  of 
award.  Information  must  be  collected 
quarterly  but  updated  in  the  agency's 
annual  report. 


(11)  If  applicable,  report  the  nimiber 
of  National  Critical  Technology  topic  or 
subtopic  funding  agreements  issued, 
including  an  identification  of  the 
specific  critical  technology  topics,  and 
the  percentage  by  number  and  dollar 
amount  of  the  agency's  total  STTR 
awards  to  such  National  Critical 
Technologies  topics. 

(12)  Report  all  instances  in  which  an 
agency  pursued  R/R&D,  services, 
production,  or  any  such  combination.of 
a  technology  developed  by  an  STTR 
awardee  and  determined  that  it  was  not 
practicable  to  enter  into  a  follow-on 
funding  agreement  with  non-STTR 
funds  with  that  concern.  See  section 
9(a)(ll)  for  minimum  reporting 
requirements. 

11.  Responsibilities  of  SBA 

(a)  SBA's  Office  of  Technology  will 
annually  obtain  available  information 
on  the  current  critical  technologies  from 
the  National  Critical  Technologies  panel 
(or  its  successor)  and  the  Secretary  of 
Defense  and  provide  such  information 
to  the  STTR  agencies. 

(b)  SBA  will  request  this  information 
in  June  of  each  year.  The  data  received 
will  be  submitted  to  each  of  the 
participating  Federal  agencies  and  will 
also  be  published  in  the  September 
issue  of  the  STTR  Pre-Solicitation 
Annoiincement. 

(c)  Examples  of  STTR  Areas  to  be 
Monitored  by  SBA. 

(1)  STTR  Funding  Allocations.  The 
magnitude  and  source  of  each  STTR 
agency's  annual  allocation  reserved  for 
STTR  awards  are  critical  to  the  success 
of  the  STTR  Program.  The  Act  defines 
the  STTR  effort  (R/R&D),  the  source  of 
the  funds  for  financing  the  STTR 
Program  (extramural  budget),  and  the 
percentage  of  such  funds  to  be  reserved 
for  the  STTR  Program  (0.15  percent 
through  2003,  0.3  percent  thereafter). 
The  Act  requires  that  SBA  monitor  these 
annual  allocations. 

(2)  STTR  Program  Solicitation  and 
Award  Status.  The  accomplishment  of 
scheduled  STTR  events,  such  as  STTR 
Program  solicitation  release  and  the 
issuance  of  funding  agreements  is 
critical  to  meeting  statutory  mandates 
and  to  operating  an  effective,  useful 
program.  SBA  monitors  these  and  other 
operational  features  of  the  STTR 
Program.  SBA  does  not  plan  to  monitor 
administration  of  the  awards  except  in 
instances  where  SBA  assistance  is 
requested  and  is  related  to  a  specific 
STTR  project  or  funding  agreement. 

(3)  Follow-on  Funding  Commitments. 
SBA  will  monitor  whether  follow-on 
non-Federal  funding  conunitments 
obtained  by  Phase  II  awardees  for  Phase 
III  were  considered  in  the  evaluation  of 


Phase  n  proposals  as  required  by  the 
Act.  ^ 

(4)  Agency  Rules  and  Regulations.  It 
is  essential  that  no  policy,  rule, 
regulation,  or  interpretation  be 
promulgated  by  the  STTR  agencies  that 
are  inconsistent  with  the  Act  or  this 
Policy  Directive.  SBA's  monitoring 
activity  will  include  review  of  policies, 
rules,  regulations,  interpretations,  and 
procedures  generated  to  facilitate  intra- 
or  interagency  STTR  Program 
implementation. 

(d)  SBA  develops,  participates  in, 
,and,  when  appropriate  and  feasible, 
sponsors  seminars  for  innovative 
women-owned  SBCs  and  socially  and 
economically  disadvantaged  SBCs  to 
inform  them  of  the  STTR  Program  and 
Federal  and  commercial  assistance  and 
services  available  for  STTR  Program 
participants. 

(e)  Standardized  Collection  of  Data — 
■"Technology  Resources  Access 
Network"  (Tech-Net)  Database  System 
Overview. 

(1>  SBA's  Office  of  Technology,  as 
functional  program  manager  for  the 
STTR  and  the  SBIR  Programs,  is 
required  to  collect  and  report  to  the 
Congress,  information  regarding  awards 
made  to  SBCs  by  each  Federal  agency 
participating  in  these  programs. 

(2)  The  Office  of  Technology 
maintains  an  internal  database  of 
awards  and  uses  the  system  to  report  on 
technology  and  demographical  statistics 
regarding  the  STTR  and  the  SBIR 
Programs.  The  system  also  stores  the 
200-word  technical  abstract  for  each 
STTR  and  SBIR  award  that  is  prepared 
by  the  awardee  sununarizing  the 
research  effort  that  has  been  supported 
by  the  Federal  Government.  The  system 
also  provides  the  Office  of  Technology 
with  the  ability  to  perform  keyword 
searches  in  many  areas,  including  any 
part  of  the  name,  address,  and  technical 
abstract  of  the  awardee.  The  system 
produces  many  reports  that  are  used  in 
the  conduct  of  audits  performed  by  the 
General  Accounting  Office  (GAO)  and  to 
expose  potential  duplication  of  research 
and  development  efforts  funded  by  the 
STTR  agencies. 

(3)  The  Office  of  Technology,  in  a 
joint  effort  with  SBA's  Office  of  the 
Chief  Information  Officer,  has 
redesigned  the  Office  of  Technology's 
internal  awards  database  system  to 
operate  on  the  Internet.  The  Internet 
system  is  titled  the  "Technology 
Resources  Access  Network,"  or  Tech- 
Net. 

(4)  Tech-Net  offers  a  vast  array  of 
user-friendly  capabilities,  and  is 
accessible  by  the  public  at  no  charge. 
Tech-Net  allows  for  the  online 
submission  of  STTR/SBIR  awards  data 
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from  all  STTR  agencies.  Tech-Net  also 
allows  any  end-useMo  perform  keyword 
searches  and  create  formatted  reports  of 
STTR/SBIR  awards  information.  Tech- 
Net  will  allow  for  potential  research 
partners  to  view  research  and 
development  efforts  that  are  ongoing  in 
the  STTR  and  the  SBIR  Programs, 
increasing  the  investment  opportunities 
of  the  STTR/SBIR  SBCs  in  the  high  tech 
arena.  Tech-Net  serves  as  an  excellent 
marketing  tool  for  the  small,  high  tech 
business  community,  allowing  investors 
to  view  first-hand  the  technical 
capabilities  of  STTR/SBIR  awardees. 
This  will  ultimately  produce 
investments,  partnerships,  and  strategic 
alliances  resulting  in  commercialization 
of  STTR/SBIR  research. 

(5)  Tech-Net  also  houses  legislatively 
mandated  information  on  all  STTR  and 
SBIR  awards,  as  well  as  confidential 
outcome  and  output  information  that 
will  be  relevant  to  measuring  the 
effectiveness  and  success  of  the 
programs. 

(6)  Awardees  can  update  their 
information  and  add  project 
commercialization  and  sales  data  with 
user  names  and  passwords.  Usemame 
and  passwords  will  be  assigned  only  to 
awardees  to  provide  access  to  their 
respective  awards  information 
maintained  in  the  Tech-Net  system. 
Award  and  commercialization  data 
maintained  in  the  Tech-Net  database 
can  be  changed  only  by  the  awardee, 
SBA,  or  the  awarding  STTR  /SBIR 
Federal  agency. 

(7)  Project  commercialization  and 
sales  data  can  only  be  viewed  by 
Congress,  the  General  Accounting  Office 
(GAO),  agencies  participating  in  the 
STTR  and  the  SBIR  Programs.  Office  of 
Management  and  Budget  (OMB),  Office 
of  Science  and  Technology  Policy 
(OSTP),  Office  of  Federal  Procurement 
Policy  (OFPP),  and  other  authorized 
persons  (for  example,  authorized 
contractors)  who  are  subject  to  a  use  and 
nondisclosure  agreement  with  the 
Federal  government  covering  the  use  of 
the  database. 

(8)  To  use  the  Tech-Net  database 
system,  visit  the  Web  site  http://tech- 
net.sba.gov.  Online  help  is  available. 

(9)  Public  Tech-Net  Database  (See 
Appendix  II  for  Data  Fields}.  The  public 
Tech-Net  database  is  a  searchable,  up- 
to-date,  electronic  database  that 
includes: 

(i)  The  name,  size,  location,  funding 
agreement  number,  and  identi^cation 
number  assigned  by  the  Administrator 
of  each  SBC  that  has  received  an  STTR 
or  SBIR  Phase  I  or  Phase  II  award  from 
a  Federal  agency; 


(ii)  A  description  of  each  STTR  or 
SBIR  Phase  I  or  Phase  II  award  received 
by  the  SBC  including: 

(A)  An  abstract  of  the  project  funded 
by  the  award,  excluding  any  proprietary 
information  so  identified  by  Uie 
awardee; 

(B)  The  Federal  agency  making  the 
award;  and 

(C)  The  date  and  amount  of  the  award, 
(iii)  An  identification  of  any  business 

concern  or  subsidiary  established  for  the 
commercial  application  of  a  product  or 
service  for  which  an  STTR  or  SBIR 
award  is  made;  and 

(iv)  Information  regarding  mentors 
and  Mentoring  networks,  as  required  in 
the  Federal  and  State  Technology 
(FAST)  Partnership  Program  established 
under  section  35(d)  of  the  Act  and 
described  on  the  SBA's  Internet  site  at 
http://www.sba.gov/sbir/indexfast.html. 

(v)  With  respect  to  assistance  under 
the  STTR  Program  (as  required  under 
section  9(k)(l)  of  the  Act): 

(A)  Whether  the  SBC  or  the  research 
institution  initiated  their  collaboration 
on  each  assisted  STTR  project; 

(B)  Whether  the  SBC  or  the  reseeirch 
institution  originated  any  technology 
relatir^  to  the  assisted  STTR  project; 

(C)  Tne  length  of  time  it  took  to 
negotiate  any  licensing  agreement 
between  the  SBC  and  the  research 
institution  under  each  assisted  STTR 
project;  and 

(D)  The  percentage  allocated  between 
the  SBC  and  the  research  institution  of 
the  proceeds  from  commercialization, 
marketing,  or  sale  of  technology 
resulting  from  each  assisted  STTR 
project. 

(10)  Government  Tech-Net  Database. 
SBA.  in  consultation  with  the  Federal 
agencies  participating  in  the  STTR  and 
the  SBIR  Programs,  develops  and 
maintains  a  secure  database  that: 

(i)  Contains,  for  each  Phase  II  award: 

(A)  Information  on  revenue  from  the 
sale  of  new  products  or  services 
resulting  from  the  research  conducted 
under  each  Phase  II  award; 

(B)  Information  on  additional 
investment  from  any  source,  other  than 
Phase  !  or  Phase  II  STTR  or  SBIR 
awards,  to  further  the  research  and 
development  conducted  under  each 
Phase  II  award;  and 

(C)  Any  other  information  received  in 
connection  with  the  award  that  the 
Administrator,  in  conjunction  with  the 
STTR  Program  managers  of  the 
participating  agencies,  considers 
relevant  and  appropriate; 

(ii)  Includes  any  narrative  information 
that  a  Phase  II  awardee  voluntarily 
submits  to  further  describe  the  outputs 
and  outcomes  of  its  awards; 

(iii)  Includes  for  each  applicant  that 
does  not  receive  a  Phase  I  or  Phase  II 


award:  (A)  The  name,  size,  location,  and 
identifying  number  assigned  by  SBA, ' 
and  identification  number  assigned  by 
SBA;  (B)  an  abstract  of  the  project;  and 
(C)  the  Federal  agency  to  which  the 
application  was  made; 

(iv)  Includes  any  other  data  collected 
by  or  available  to  any  Federal  agency 
that  such  agency  considers  to  be  useful 
for  STTR  Program  evaluation;  and 

(v)  Is  available  for  use  solely  for 
program  evaluation  purposes  by  the 
Federal  government  or,  in  accordance 
with  Policy  Directives  issued  by  SBA, 
by  other  authorized  persons  who  are 
subject  to  a  use  and  nondisclosure 
agreement  with  the  Federal  government 
covering  the  use  of  the  database. 

(11)  Data  Collection  for  Government 
Tech-Net  Database. 

(i)  Each  SBC  applying  for  a  Phase  II 
award  is  required  to  update  the 
appropriate  information  in  the  Tech-Net 
database  for  any  of  its  prior  Phase  II 
awards.  In  meeting  this  requirement,  the 
SBC  may  apportion  sales  or  additional 
investment  information  relating  to  more 
than  one  Phase  II  award  among  those 
awards,  if  it  notes  the  apportionment  for 
each  award. 

(ii)  Each  Phase  II  awardee  is  required 
to  update  the  appropriate  information  in 
the  Tech-Net  database  on  that  award 
upon  completion  of  the  last  deliverable 
under  the  funding  agreement.  In 
addition,  the  awardee  is  requested  to 
voluntarily  update  the  appropriate 
information  on  that  award  in  the  Tech- 
Net  database  annually  thereafter  for  a 
minimum  period  of  5  years. 

(iii)  Pursuant  to  15  U.S.C.  638(k)(4). 
information  provided  to  the  government 
Tech-Net  Database  is  privileged  and 
confidential  and  not  subject  to 
disclosure  pursuant  to  5  U.S.C.  552 
(Government  Organization  and 
Employees);  nor  must  it  be  considered 
to  be  publication  for  purposes  of  35 
U.S.C.  102  (a)  or  (b). 

(iv)  SBA  will  minimize  the  data 
reporting  requirements  of  SBCs.  make 
updating  available  electronically,  and 
provide  standardized  procedures. 

Appendix  I:  Instructions  for  STTR 
Program  Solicitation  Preparation 

1.  General 

Section  9(p)  of  the  Small  Business  Act  (15 
U.S.C.  638(p))  requires"*    *    *  simplified, 
standardized  and  timely  STTR  solicitations" 
and  for  STTR  agencies  to  utilize  a  "uniform 
process"  minimizing  the  regulatory  burden  of 
participation.  Therefore,  the  following 
instructions  purposely  depart  from  normal 
government  solicitation  formats  and 
requirements.  STTR  solicitations  must  be 
prepared  and  issued  as  program  solicitations 
in  accordance  with  the  following 
instructions. 
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2.  Limitation  in  Size  of  Solicitation 

In  the  interest  of  meeting  the  requirement 
for  simplified  and  standardized  solicitations, 
while  also  recognizing  that  the  Internet  has 
become  the  main  vehicle  for  distribution, 
each  agency  should  structure  its  entire  STTR 
solicitation  to  produce  the  least  number  of 
pages  (electronic  and  printed),  consistent 
with  the  procurement/assistance  standard 
operating  procedures  and  statutory 
requirements  of  the  participating  Federal 
agencies. 

3.  Format 

STTR  Program  solicitations  must  be 
prepared  in  a  simple,  standardized,  easy-to- 
read,  and  easy-to-understand  format.  It  must 
include  a  cover  sheet,  a  table  of  contents,  and 
the  following  sections  in  the  order  listed: 

1.  Program  Description; 

2.  Definitions; 

3.  Proposal  Preparation  Instructions  and 
Requirements; 

4.  Method  of  Selection  and  Evaluation 
Criteria; 

5.  Considerations; 

6.  Submission  of  Proposals;  .* 

7.  Scientific  and  Technical  Information 
Sources; 

■     8.  Submission  Forms  and  Certifications; 
9.  Research  Topics. 

4.  Cover  Sheet 

The  cover  sheet  of  an  STTR  Program 
solicitation  must  clearly  identify  the 
solicitation  as  a  STTR  solicitation.  identif\' 
the  agency  releasing  the  solicitation,  specify 
date(s)  on  which  contract  proposals  or  grant 
applications  (proposals)  are  due  under  the 
solicitation,  and  state  the  solicitation  number 
or  year. 

Instructions  for  Preparation  of  STTR 
Program  Solicitation:  Sections  1  through  9 

1 .  Program  Description 

(a)  Summarize  in  narrative  form  the 
invitation  to  submit  proposals  and  the 
obje{:tives  of  the  STTR  Program. 

■  (b)  Describe  in  narrative  form  the  agency's 
STTR  Program,  including  a  description  of  the 
three  phases.  Note  in  your  description  that 
the  solicitation  is  for  Phase  1  proposals  only. 

(c)  Describe  program  eligibility,  as  follows: 
Eligibility.  Each  concern  submitting  a 

proposal  must  qualify  as  a  SBC  for  R/R&D 
purposes  at  the  time  of  award.  The  SBC  will 
submit  a  proposal  for  "cooperative  research 
and  development"  with  a  non-profit 
"research  institution"  (terms  as  defined  in 
this  Policy  Directive).  Also,  for  both  Phase  1 
and  Phase  II,  the  R/R&D  work  must  be 
performed  in  the  United  States.  However, 
based  on  a  rare  and  unique  circumstance,  for 
example,  a  supply  or  material  or  other  item 
or  project  requirement  that  is  not  available  in 
the  United  States,  agencies  may  allow  that 
particular  portion  of  the  research  or  R&D 
work  to  be  performed  or  obtained  in  a 
country  outside  of  the  United  States. 
Approval  by  the  funding  agreement  officer 
for  each  such  specific  condition  must  be  in 
writing.  Phase  11  proposals  may  be  submitted 
only  by  Phase  I  awardees. 

(d)  List  the  name,  address  and  telephone 
number  of  agency  contacts  for  general 


information  on  the  STTR  Program 
solicitation.  ^ 

2.  Definitions 

Whenever-terms  are  used  that  are  unique 
to  the  STTR  Program,  a  specific  STTR 
solicitation  or  a  portion  of  a  solicitation,  they 
will  be  defined  in  a  separate  section  entitled 
"Definitions."  At  a  minimum,  the  definitions 
of  "R/RiStD,"  "cooperative  research  and 
development,"  "funding  agreement," 
"research  institution,"  "SBC,"  "STTR 
technical  data."  "STTR  technical  data 
rights,"  "subcontract,  "  and  "women-owned 
SBC."  as  stated  in  this  Policy  Directive,  must 
be  included. 

3.  Proposal  Preparation  Instructions  and 
Requirements 

The  purpose  of  this  section  is  to  inform  the 
applicant  on  what  to  include  in  the  proposal 
and  to  set  forth  limits  on  what  may  be 
included.  It  should  also  provide  guidance  to 
assist  applicants,  particularly  to  firms  that 
may  not  have  previous  Government 
experience,  in  improving  the  quality  and 
acceptance  of  proposals. 

(a)  Limitations  on  Length  of  Proposal. 
Include  at  least  the  following  information: 

(1)  STTR  Phase  1  proposals  must  not 
exceed  a  total  of  25  pages,  including  cover 
page,  budget,  and  all  enclosures  or 
attachments,  unless  staled  otherwise  in  the 
agency  solicitation.  Pages  should  be  of 
standard  size  (8V2"  x  11";  21.6  cm  x  27.9  cm) 
and  should  conform  to  the  standard 
formatting  Instructions.  Margins  should  be 
2.5  cm  and  the  type  at  least  10  point  font. 

An  SBC,  before  receiving  an  STTR  award, 
must  negotiate  a  written  agreement  between 
the  SBC  and  the  single,  partnering  research 
institution,  as  discussed  in  section  8(c)  of 
this  Policy  Directive.  While  an  agency  may 
require  this  agreement  to  be  submitted  at  the 
time  of  the  proposal  (or  at  a  later  date),  it  is 
not  considered  to  be  part  of  the  proposal  and 
is  not  subject  to  the  page  limitation. 

(2)  A  notice  that  no  additional  attachments, 
appendices,  or  references  beyond  the  25-page 
limitation  shall  be  considered  in  proposal 
evaluation  (unless  specifically  solicited  by  an 
agency)  and  that  proposals  in  excess  of  the  .^ 
page  limitation  shall  not  be  t.onsidered  for 
review  or  award. 

(b)  Proposal  Ca\er  Sheet.  Every  applicant 
is  required  to  include  at  least  the  following 
information  on  the  first  page  of  proposals, 
items  8  and  9  are  for  statistical  purposes 
only. 

(1)  Agency  and  Solicitation  Number  or 
Year. 

(2)  Topic  Number  or  Letter. 

(3)  Subtopic  Number  or  Letter. 

(4)  Topic  Area. 

(5)  Project  Title. 

(6)  Name  and  Complete  Address  of  Firm. 

(7)  Small  Business  Certifications  (by 
statement  or  checkbox)  as  follows: 

(a)  "The  above  concern  certifies  that  it  is 
an  SBC  and  meets  the  definition  as  stated  In 
this  solicitation  or  that  it  will  meet  that 
definition  at  time  of  award." 

(b)  "The  above  concern  certifies  that  at 
least  40  percent  of  the  work  under  this 
project  will  be  performed  by  the  SBC  and  at 
least  30  percent  of  the  work  under  this 


project  will  be  performed  by  the  research 
institution." 

(8)  Socially  and  Economically 
Disadvantaged  SBC  Certification  (by  -^ 
statement  or  checkbox)  as  follows: 

"The  above  concern  certifies  that  it 

does does  not  qualify  as  a  sociallv 

and  economically  disadvantaged  SBC  as 
defined  in  this  solicitation." 

(9)  Women-owned  SBC  Certification  (by 
statement  or  checkbox)  as  follows: 

"The  above  concern  certifies  that  it 
does        does  not  qualify  as  a  women-owned 
SBC  as  defined  in  this  solicitation." 

(10)  An  information  statement  regarding 
duplicate  research  as  follows: 

"The  applicant  and/or  Principal 
Investigator         has  has  not  submitted 

proposals  for  essentially  equivalent  work 
under  other  Federal  program  solicitations  or 

has         has  not  received  other  Federal 
awards  for  essentially  equivalent  work." 
(Identify  proposals/awards  in  Section  3(e)10. 
"Similar  Proposals  and  Awards.") 

(11)  Disclosure  permission  (by  statement  or 
checkbox),  such  as  follows,  may  be  included 
at  the  discretion  of  the  funding 

"Will  you  permit  the  Government  to 
disclose  the  title  and  technical  abstrac:t  page 
of  your  proposed  projet^t.  plus  the  name, 
address,  and  telephone  number  of  the 
corporate  official  of  your  concern,  if  your 
proposal  does  not  result  in  an  award,  to 
concerns  that  may  be  interested  in  contacting 
you  for  further  information?  Ves^       No 

(12)  Signature  of  a  c:qmpany  official  of  the 
proposing  SBC  and  that  individual's  typed 
name,  title,  address,  telephone  number,  and 
date  of  signature. 

(13)  Signature  of  Principal  Investigator  or 
Project  Manager  and  that  individual's  typed 
name,  title,  address,  telephone  number,  and 
date  of  signature. 

(14)  Legend  for  proprietary  information  as 
described  in  the  "Considerations"  section  of 
this  program  .solicitation  if  appropriate.  May 
also  be  noted  by  asterisks  in  the  margins  on 
proposal  pages. 

(t;)  Data  Collection  Requicpment.  (1)  Each 
Phase  II  applicant  is  required  to  provide 
information  for  the  Tech-Net  Database 
System  (http://technet.sba.go\').  The 
following  are  examples  of  the  data  to  be 
entered  by  applicants  into  Tech-Net: 

(i)  .^ny  business  concern  or  subsidiary 
established  for  the  commercial  appIir:ation  of 
a  product  or  ser\'ice  for  which  an  STTR  . 
award  is  made. 

(ii)  Revenue  from  the  sale  of  new  products 
or, services  resulting  from  the  research 
conducted  under  each  Phase  II  award: 

(iii)  Additional  investment  from  any 
source,  other  than  Phase  I  orfhase  II  awards, 
to  further  the  research  and  development 
conducted -under  each  Phase  II  award. 

(iv)  Update  the  information  in  the  Tech- 
Net  database  for  any  prior  Phase  II  award 
received  by  the  SBC.  The  SBC  may  apportion 
sales  or  additional  investment  information 
relating  to  more  than  one  Phase  II  award  v 
among  those  awards,  if  it  notes  the 
apportionment  for  each  award. 

(2)  Each  Phase  II  awardee  is  required  to 
update  the  appropriate  information  on  the 
award  in  the  Tech-Net  database  upon 
completion  of  the  last  deliverable  under  the 
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funding  agreement  and  is  requested  to 
voluntarily  update  the  information  in  the 
Tech-Net  databa.se  annually  thereafter  for  a 
minimum  period  of  5  years. 

(d)  Abstract  or  Summary.  Applicants  will 
be  required  to  include  a  one-page  project 
summary  of  the  proposed  R/R&D  including  at 
least  the  following: 

(1)  Name  and  address  of  SBC'. 

(2)  Name  and  title  of  principal  investigator 
or  proje<;t  manager. 

(3)  Agency  name,  solicitation  number, 
solicitation  topic,  and  subtopic. 

(4)  Title  of  project. 

(5)  Technical  abstract  limited  to  two 
hundred  words. 

(6)  Summary  of  the  anticipated  results  and 
implications  uf  iht;  appro<ii:h  (both  Phases  I 
and  II)  and  the  polKiitia!  (:ommen:ial ; 
applications  of  the  research. 

(e)  Technical  Content.  STTR  Program 
solicitations  must  require  as  a  minimum  the 
following  to  be  included  in  proposals 
submitted  thereunder: 

( 1 )  Identification  and  Significance  of  the 
Problem  or  Opportunity.  A  clear  statement  of 
the  spe<:ifi(:  technical  problem  or  opportunity 
addressed. 

(2)  Phase  I  Technical  Objectives.  Slate  the 
specific  obje<:tives  of  the  Pha.se  I  research  and 
development  effort,  including  the  technic:al 
questions  it  will  try  to  answer  lo  determine 
the  feasibility  of  the  proposed  approach. 

(3)  Phase  i  Work  Plan.  Include  a  detailed 
description  of  the  Phase  I  R/R&D  plan.  The 
plan  should  indicate  what  will  be  done, 
where  it  will  be  done,  and  how  the  R/R&D 
will  be  carried  out.  Pha.se  I  R/R&D  should 
address  the  obie<:tives  and  the  questions  cited 
in  (e)(2)  immediately  above.  The  methods 
planned  to  achieve  each  objective  or  task 
should  be  discussed  in  detail. 

(4)  Related  R/RB'D.  Desc:ribe  significant  R/ 
R&D  that  is  directly  related  to  the  proposal 
including  any  conducted  by  the  project 
manager/principal  investigator  or  by  the 
proposing  SBC.  Describe  how  it  relates  to  the 
proposed  effort,  and  any  planned 
coordination  with  outside  sources.  The 
applicant  must  persuade  reviewers  of  his  or 
her  awareness  of  key.  recent  R/R&D 
conducted  by  others  in  the  speciHc  topic 
area. 

(5)  Key  Personnel  and  Bibliography  of 
Directly  Related  Work.  Identify  key  personnel 
involved  in  Phase  I  including  their  directly 
related  education,  experience,  and 
bibliographic  information.  Where  vitae  are 
extensive,  summaries  that  focus  on  the  most 
relevant  experience  or  publications  are 
desired  and  may  be  necessary  to  meet 
propo.sal  size  limitation. 

(6)  Relationship  with  Future  R/R&-D. 
(i)  State  the  anticipated  results  of  the 

proposed  approach  if  the  project  is  successful 
(Phase  I  and  II). 

(ii)  Discuss  the  signiricance  of  the  Phase  I 
effort  in  providing  a  foundation  for  the  Phase 
II  R/RftD  effort. 

(T)  Facilities.  A  detailed  description, 
availability  and  location  of  instrumentation 
and  physical  facilities  proposed  for  Phase  I 
should  be  provided. 

(8)  Consultants.  Involvement  of 
consultants  in  the  planning  and  research 
stages  of  the  project  is  permitted.  If  such 


involvement  is  intended,  it  should  be 
described  in  detail. 

(9)  Potential  Post  Applications.  Briefly 
describe: 

(i)  Whether  and  by  what  means  the 
proposed  project  appears  to  have  potential 
commercial  application. 

(ii)  Whether  and  by  what  means  the 
proposed  project  appears  to  have  potential 
use  by  the  Federal  government. 

(10)  Similar  Proposals  or  Awards. 
Warning — While  it  is  permissible  with 
proposal  notification  lo  submit  identical 
proposals  or  proposals  containing  a 
signiPicant  amount  of  essentially  equivalent 
work  for  consideration  under  numerous 
Federal  program  solicitations,  it  is  unlawful 
lo  enter  into  funding  agreements  requiring 
essentially  equivalent  work.  If  there  is  any 
question  concerning  this,  it  must  be 
disclosed  to  the  soliciting  agency  or  agencies 
before  award.  If  an  applicant  elects  to  submit 
identical  proposals  or  proposals  containing  a 
significant  amount  of  es.sentially  equivalent 
work  under  other  Federal  program 
solicitations,  a  statement  must  be  included  in 
each  such  proposal  indicating: 

(i)  The  name  and  address  of  the  agencies 
to  which  proposals  were  submitted  or  from 
which  awards  were  received. 

(ii)  Dale  of  proposal  submission  or  date  of 
award. 

(iii)  Title,  number,  and  date  of  solicitations 
under  which  proposals  were  submitted  or 
awards  received. 

(iv)  The  specific  applicable'research  topics 
for  each  proposal  submitted  or  award 
received. 

(v)  Titles  of  research  projects. 

(vi)  Name  and  title  of  principal  investigator 
or  project  manager  for  each  proposal 
submitted  or  award  received. 

(f)  Cost  Breakdown/Proposed  Budget.  The 
solicitation  will  require  the  submission  of 
simplified  cost  or  budget  data. 

4.  Method  of  Selection  and  Evaluation 
Criteria 

(a)  Standard  Statement.  Essentially  the 
following  statement  must  be  included  in  all 
STTR  Program  solicitations: 

"All  Phase  I  and  II  proposals  will  be 
evaluated  and  judged  on  a  competitive  basis. 
Proposals  will  be  initially  .screened  to 
determine  responsiveness.  Proposals  passing 
this  initial  screening  will  be  technically 
evaluated  by  engineers  or  scientists  to 
determine  the  most  promising  technical  and 
scientific  approaches.  Each  proposal  will  be 
judged  on  its  own  merit.  The  Agency  is 
under  no  obligation  to  fund  any  proposal  or 
any  specific  number  of  proposals  in  a  given 
topic.  It  also  may  elect  to  fund  several  or 
none  of  the  proposed  approaches  to  the  same 
topic  or  subtopic." 

(b)  Evaluation  Criteria, 

(1)  The  STTR  agency  must  develop  a 
standardized  method  in  its  evaluation 
process  that  will  consider,  at  a  minimum,  the 
following  factors: 

(i)  The  te<:hnical  approach  and  the 
anticipated  agency  and  commercial  benefits 
that  may  be  derived  from  the  research. 

(ii)  The  adequacy  of  the  proposed  effort 
and  its  relationship  to  the  fulfillment  of 
requirements  of  the  research  topic  or 
subtopics. 


(iii)  The  soundness  and  technical  merit  of 
the  proposed  approach  and  its  incremental 
progress  toward  topic  or  subtopic  solution. 

(iv)  Qualifications  of  the  proposed 
principal/key  investigators,  supporting  staff, 
and  consultants. 

(v)  Evaluations  of  proposals  require,  among 
other  things,  consideration  of  a  proposal's 
commercial  potential  as  evidenced  by: 

(A)  The  SBC's  record  of  commercializing 
STTR  or  other  research. 

(B)  The  existence  of  second  phase  funding 
commitments  from  private  se<:tor  or  non- 
STTR  funding  sources. 

(C)  The  existence  of  third  phase  follow-on 
commitments  for  the  subject  of  the  research, 
and. 

(D)  The  presence  of  other  indicators  of  the 
commercial  potential  of  the  idea. 

(2)  The  factors  in  (b)(1)  above  and  other 
appropriate  evaluation  criteria,  if  any.  must 
be  specified  in  the  "Method  of  Selection" 
section  of  STTR  Program  solicitations. 

(c)  Peer  Review.  The  program  solicitation 
must  indicate  if  the  STTR  agency 
contemplates  that  as  a  part  of  the  STTR 
proposal  evaluation,  it  will  use  external  peer 
review. 

(d)  Release  of  Proposal  Review 
Information.  After  final  award  decisions  have 
been  announced,  the  technical  evaluations  of 
the  applicant's  proposal  may  be  provided  to 
the  applicant.  The  identity  of  the  reviewer 
must  not  be  discloised. 

5.  Considerations 

This  section  must  include,  as  a  minimum, 
the  following  information: 

(a)  Awards.  Indicate  the  estimated  number 
and  type  of  awards  anticipated  under  the 
particular  STTR  Program  solicitation  in 
question,  including: 

(i)  Approximate  number  of  Phase  I  awards 
expected  to  be  made. 

(ii)  Type  of  funding  agreement,  that  is, 
contract,  grant  or  cooperative  agreement. 

(iii)  Whether  fee  or  profit  will  be  allowed. 

(ivj  Cost  basis  of  funding  agreement,  for 
example,  firm-fixed-price.  cost 
reimbursement,  or  cost-plus-fixed  fee. 

(v)  Information  on  the  approximate  average 
dollar  value  of  awards  for  Phase  I  and  Phase 
II. 

(b)  Reports.  Describe  the  frequency  and 
nature  of  reports  that  will  be  required  under 
Phase  I  funding  agreements.  Interim  reports 
should  be  brief  letter  reports. 

(c)  Payment  Schedule.  Specify  the  method 
and  frequency  of  progress  and  final  payment 
under  Phase  I  and  II  agreements. 

(d)  Innovations,  Inventions  and  Patents. 
(1)  Limited  Rights  Information  and  Data. 
(i)  Proprietary  Information.  Essentially  the 

following  statement  must  be  included  in  all 
STTR  solicitations: 

"Information  contained  in  unsuccessful 
proposals  will  remain  the  property  of  the 
applicant.  The  government  may.  however, 
retain  copies  of  all  proposals.  Public  release 
of  information  in  any  proposal  submitted 
will  be  subject  to  existing  statutory  and 
regulatory  requirements.  If  proprietary 
information  is  provided  by  an  applicant  in  a 
proposal,  which  constitutes  a  trade  secret, 
proprietary  commercial  or  financial 
information,  confldential  personal 
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information  or  data  affecting  the  national 
security,  it  will  be  treated  in  confidence,  to 
the  extent  permitted  by  law.  This  information 
must  be  clearly  marked  by  the  applicant  with 
the  term  "confidential  proprietary 
information"  and  the  following  legend  must 
appear  on  the  title  page  of  the  proposal: 

"These  data  shall  not  be  disclosed  outside 
the  government  and  shall  not  be  duplicated, 
used,  or  disclosed  in  whole  or  in  part  for  any' 
purpose  other  than  evaluation  of  this 
proposal.  If  a  funding  agreement  is  awarded 
to  this  applicant  as  a  result  of  or  in 
connection  with  the  submission  of  these 
data,  the  government  shall  have  the  right  to 
duplicate,  use,  or  disclo.se  the  data  to  the 
extent  provided  in  the  funding  agreement 
and  pursuant  to  applicable  law.  This 
restriction  does  not  limit  the  government's 
right  to  use  information  contained  in  the  data 
if  it  is  obtained  from  another  source  without 
restriction.  The  data  subject  to  this  restriction 

are  contained  on  pages of  this  proposal." 

Any  other  legend  may  be  unacceptable  to  the 
government  and  may  constitute  grounds  for 
removing  the  proposal  from  further 
consideration,  without  assuming  any  liability 
for  inadvertent  disclosure.  The  government 
will  limit  dissemination  of  such  information 
to  within  official  channels." 

(ii)  Alternative  To  Minimize  Proprietor}' 
Information. 

Agencies  may  elect  to  instruct  applicants 
to: 

(A)  Limit  proprietary  information  to  only 
that  absolutely  essential  to  their  proposal. 

(B)  Provide  proprietary  information  on  a 
separate  page  with  a  numbering  system  to 
key  it  to  the  appropriate  place  in  the 
proposal. 

(iii)  Rights  in  Data  Developed  Under  STTR 
Funding  Agreements.  Agencies  should  insert 
essentially  the  following  statement  in  their 
STTR  Program  sqlicitations  to  notify  SBCs  of 
the  necessity  to  mark  STTR  technical  data 
before  delivering  it  to  the  Agency: 

"To  preserve  the  STTR  data  rights  of  the 
awardee.  the  legend  (or  statements)  used  in 
the  STTR  Data  Rights  clause  included  in  the 
STTR  award  must  be  affixed  to  any 
submissions  of  technical  data  developed 
under  that  STTR  award.  If  no  Data  Rights 
clause  is  included  in  the  STTR  award,  the 
following  legend,  at  a  minimum,  should  be 
affixed  to  any  data  submissions  under  that 
award. 

These  STTR  data  are  furnished  with  STTR 

rights  under  Funding  Agreement  No. (and 

subcontract  No. if  appropriate).  Awardee 

Name .  Address,  Expiration  Period  of 

STTR  Data  Rights  _; .  The  government 

may  not  use.  modif\'.  reproduce,  release, 
perform,  display,  or  disclose  technical  data 
or  computer  software  marked  with  this 
legend  for  (choose  four  (4)  or  five  (5)  years). 
After  expiration  of  the  (4-or  5-year  period).  , 
the  government  has  a  royalty-free  license  to 
use.  and  to  authorize  dthers  to  use  on  its 
behalf,  these  data  for  government  purposes, 
and  is  relieved  of  all  disclosure  prohibitions 
and  assumes  no  liability  for  unauthorized  use 
of  these  data  by  third  parties,  except  that  any 
such  data  that  is  also  protected  and 
referenced  under  a  subsequent  STTR  award 
shall  remain  protected  through  the  protection 
period  of  that  subsequent  S'TTR  award. 


Reproductions  of  these  data  or  software  must 
include  this  legend." 

(iv)  Copyrights.  Include  an  appropriate 
statement  concerning  copyrights  and 
publications;  for  example: 

"With  prior  written  permission  of  the 
funding  agreement  officer,  the  awardee 
normally  may  copyright  and  publish 
(consistent  with  appropriate  national  security 
considerations,  if  any)  material  developed 
with  (agency  name)  support.  (Agency  name) 
receives  a  royalty-free  license  for  the  Federal 
government  and  requires  that  each 
publication  contain  an  appropriate 
acknowledgement  and  disclaimer  statement.  " 

(v)  Patents.  Include  an  appropriate 
statement  concerning  patents.  For  example: 

"Small  business  concerns  normally  may 
retain  the  principal  worldwide  patent  rights 
to  any  invention  developed  with  government 
support.  The  government  receives  a  royalty- 
free  license  for  Federal  government  use, 
reserves  the  right  to  require  the  patent  holder 
to  license  others  in  certain  circumstances, 
and  requires  that  anyone  exclusively  licensed 
to  sell  the  invention  in  the  United  States 
must  normally  manufacture  it  domestically. 
To  the  extent  authorized  by  35  U.S.C.  205." 
the  government  will  not  make  public  any 
information  disclosing  a  government- 
supported  invention  for  a  minimum  4-year 
period  (that  may  be  extended  by  subsequent 
STTR  funding  agreements)  to  allow  the 
awardee  a  reasonable  time  to  pursue  a 
patent." 

(vi)  Invention  Reporting.  Include 
requirements  for  reporting'inventions. 
Include  appropriate  information  concerning 
the  reporting  of  inventions,  for  example: 

"STTR  awardees  must  report  inventions  to 
the  awarding  agency  within  2  months  of  the 
inventor's  report  to  the  awardee.  The 
reporting  of  inventions  may  be  accomplished 
by  submitting  paper  documentation, 
including  fax." 

Note:  Some  agencies  provide  electronic 
reporting  of  inventions  through  the  NIH 
Edison  Invention  Reporting  System  (Edison 
System).  Use  of  the  Edison  System  satisfies 
all  invention  reporting  requirements 
mandated  by  37  CFR  part  401.  with 
particular  emphasis  on  the  Standard  Patent 
Rights  Clauses.  37  CFR  401.14.  Access  to  the 
system  is  through  a  secure  interactive 
Internet  site,  http://www.iedison.gov.  to 
ensure  that  all  information  submitted  is 
protected.  All  agencies  are  encouraged  to  use 
the  Edison  System.  In  addition  to  fulfilling 
reporting  requirements,  the  Edison  System 
notifies  the  user  of  future  time  sensitive 
deadlines  with  enough  lead-time  lo  avoid  the 
possibility  of  loss  of  patent  rights  due  to 
administrative  oversight. 

(e)  Cost-Sharing.  Include  a  statement 
essentially  as  follows: 

"Cost-sharing  is  permitted  for  proposals 
under  this  program  solicitation:  however, 
cost-sharing  is  not  required.  Cost-sharing  will 
not  be  an  evaluation  factor  in  consideration 
of  your  Phase  1  proposal." 

(0  Profit  or  Fee.  Include  a  statement  on  the 
payment  of  profit  or  fee  on  awards  made 
under  the  STTR  Program  solicitation. 

[g]  Joint  Ventures  or  Limited  Partnerships. 
Include  essentially  the  following  language: 

"Joint  ventures  and  limited  partnerships 
are  eligible  provided  the  entity  created 


.qualifies  as  a  small  business  concern  as 
defined  in  this  program  solicitation." 

(h)  Research  and  Analytical  Work.  Include 
essentially  the  following  statement: 

(1)  "For  both  Phase  I  and  Phase  11.  not  less 
than  40  percent  of  the  R/R&D  work  must  be 
performed  by  the  SBC.  and  not  less  than  30 
percent  of  the  R/R&D  work  must  be 
performed  by  the  single,  partnering  research 
institution,  as  defined  in  this  solicitation." 

(i)  Awardee  Commitments.  To  meet  the 
legislative  requirement  that  STTR 
solicitations  be  simplified,  standardized  and 
uniform,  clauses  expected  to  be  in  or 
required  to  be  included  in  STTR  funding 
agreements  must  not  be  included  in  full  or 
by  reference  in  STTR  Program  solicitations'? 
Rather,  applicants  must  be  advised  that  they 
will  be  required  to  make  certain  legal 
commitments  at  the  time  of  execution  of 
funding  agreements  resulting  from  STTR 
Program  solicitations.  Essentially,  the 
following  statement  must  be  included  in  the 
"Considerations"  section  of  STTR  Program 
solicitations: 

"Upon  award  of  a  funding  agreement,  the 
awardee  will  be  required  to  make  certain 
legal  commitments  through  acceptance  of 
numerous  clauses  in  Phase  I  funding 
agreements.  The  outline  that  follows  is 
illustrative  of  the  types  of  clauses  to  which 
the  contractor  would  be  committed.  This  list 
is  not  a  complete  list  of  clauses  to  be 
incliided  in  Phase  I  funding  agreements,  and 
is  not  the  specific  wording  of  such  clauses. 
Copies  of  complete  terms  and  conditions  are 
available  upon  request." 

(j)  Summary  Statements.  The  following  are 
illustrative  of  the  type  of  summary 
statements  lo  be  included  immediately 
followingthe  statement  in  subparagraph  [IT- 
These  statements  are  examples  only  and  may 
vary  depending  upon  the  type  of  funding 
agreement  used. 

(1)  Standards  of  Work.  Work  performed 
under  the  funding  agreement  must  conform 
to  high  professional  standards. 

[2]Jnspection.  Work  performed  under  the 
funding  agreement  is  subject  to  government 
inspection  and  evaluation  at  all  times. 

(3)  Examination  of  Records.  The 
Comptroller  General  (or  a  duly  authorized 
representative)  must  have  the  right  to 
examine  any  pertinent  records  of  the  awardee 
involving  transactions  related  to  this  funding 
agreement.' 

(4)  Default.  The  government  may  terminate 
the  funding  agreement  if  the  contractor  fails 
to  perform  the  work  contracted. 

(5)  Termination  for  Convenience.  The  . 
funding  agreement  may  be  terminated  at  any 
time  by  the  government  if  it  deems 
termination  to  be  in  its  best  interest,  in  which 
case  the  awardee  will  be  compensated  for 
work  performed  and  for  reasonable 
termination  costs. 

(6)  Disputes.  Any  dispute  concerning  the 
funding  agreement  that  cannot  be  resolved  by 
agreement  must  be  decided  by  the 
contracting  officer  with  right  of  appeal. 

(7)  Contract  Work  Hours.  The  awardee  may 
not  require  an  employee  to  work  more  than 

8  hours  a  day  or  40  hours  a  week  unless  the 
employee  is  compensated  accordingly  (for 
example,  overtime  pay). 

(8)  Equal  Opportunity.  The  awardee  will 
not  discriminate  against  any  employee  or 
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applicant  for  employment  because  of  race, 
color,  religion,  sex.  or  national  origin. 

(9)  Affirmative  Action  for  Vetemns.  The 
awardee  will  not  discriminate  against  any 
employee  or  application  for  employment 
because  he  or  she  is  a  disabled  veteran  or 
veteran  of  the  Vietnam  era. 

(10)  Affirmative  Action  for  Handicapped. 
The  awardee  will  not  discriminate  against 
any  employee  or  applicant  for  employment 
because  he  or  she  is  physically  or  mentally 
handicapped. 

(11)  Officials  Not  To  Benefit.  No 
government  official  must  beneflt  ptersonally 
from  the  STTR  funding  agreement. 

(12)  Covenant  Against  Contingent  Fees.  No 
person  or  agency  has  been  employed  to 
solicit  or  secure  the  funding  agreement  upon 
an  understanding  for  compensation  except 
bonaPide  employees  or  commercial  agencies 
maintained  by  the  awardee  for  the  purprase 
of  securing  business. 

(13)  Gratuities.  The  funding  agreement  may 
be  terminated  by  the  government  if  any 
gratuities  have  been  offered  to  any 
representative  of  the  government  to  secure 
the  award. 

(14)  Patent  Infringement.  The  awardee 
shall  report  each  notice  or  claim  of  patent 
infringement  based  on  the  performance  of  the 
funding  agreement. 

(15)  American  Made  Equipment  and 
Products.  When  purchasing  equipment  or  a 
product  under  the  STTR  funding  agreement, 
purchase  only  American-made  items 
whenever  possible. 

(k)  Additional  Information.  Information 
pertinent  to  an  understanding  of  the 
administration  requirements  of  STTR 
proposals  and  funding  agreements  not 
included  elsewhere  must  be  included  in  this 
section.  As  a  minimum,  statements 
essentially  as  follows  must  be  included 
under  "Additional  Information"  in  STTR 
Program  solicitations: 

(1)  This  program  solicitation  is  intended 
for  informational  purposes  and  reflects 
current  planning.  If  there  is  any 


inconsistency  between  the  information 
contained  herein  and  the  terms  of  any 
resulting  STTR  funding  agreement,  the  terms 
of  the  funding  agreement  are  controlling. 

(2)  Before  award  of  an  STTR  funding 
agreement,  the  government  may  request  the 
applicant  to  submit  certain  organizational, 
management,  personnel,  and  financial 
information  to  assure  responsibility  of  the 
applicant. 

(3)  The  government  is  not  responsible  for 
any  monies  expended  by  the  applicant  before 
award  of  any  funding  agreement. 

(4)  This  program  solicitation  is  not  an  offer 
by  the  government  and  does  not  obligate  the 
government  to  make  any  specific  number  of 
awards.  Also,  awards  under  the  STTR 
Program  are  contingent  upon  the  availability 
of  funds. 

(5)  The  STTR  Program  is  not  a  substitute 
for  existing  unsolicited  proposal 
mechanisms.  Unsolicited  proposals  must  not 
be  accepted  under  the  STTR  Program  in 
either  Phase  I  or  Phase  11. 

(6)  If  an  award  is  made  pursuant  to  a 
proposal  submitted  undqr  this  STTR  Program 
solicitation,  a  representative  of  the  contractor 
or  grantee  or  party  to  a  cooperative  agreement 
will  be  required  to  certify  that  the  concern 
has  not  previously  been,  nor  is  currently 
being,  paid  for  essentially  equivalent  work  by 
any  Federal  agency. 

6.  Submission  of  Proposals 

(a)  This  section  must  clearly  specify  the 
closing  date  on  which  all  proposals  ace  due 
to  be  received. 

(b)  This  section  must  specify  the  number 
of  copies  of  the  proposal  that  are  to  be 
submitted. 

(c)  This  section  must  clearly  set  forth  the 
complete  mailing  and/or  delivery  address(es) 
where  proposals  are  to  be  submitted. 

(d)  This  section  may  include  other 
instructions  such  as  the  following: 

(1)  Bindings.  Please  do  not  use  special 
bindings  or  covers.  Staple  the  pages  in  the 
upper  left  corner  of  the  cover  sheet  of  each 
proposal. 


(2)  Packaging.  All  copies  of  a  proposal 
should  be  sent  in  the  same  package. 

7.  Scientific  and  Technical  Information 
Sources 

Wherever  descriptions  of  research  topics  or 
subtopics  include  reference  to  publications, 
information  on  where  such  publications  will 
normally  be  available  shall  be  included  in  a 
separate  section  of  the  solicitation  entitled 
"Scientific  and  Technical  Information 
Sources." 

8.  Research  Topics 

£)escribe  sufficiently  the  R/R&D  topics  and 
subtopics  for  which  proposals  are  being 
solicited  to  inform  the  applicant  of  technical 
details  of  what  is  desired.  Allow  flexibility  in 
order  to  obtain  the  greatest  degree  of 
creativity  and  innovation  consistent  with  the 
overall  objectives  of  the  STTR  Program. 

9.  Submission  Forms  and  Certifications 

Multiple  copies  of  proposal  preparation 
forms  necessary  to  the  contracting  and 
granting  process  may  be  required.  This 
section  may  include  Proposal  Summary, 
Proposal  Cover,  Budget,  Checklist,  and  other 
forms  the  sole  purpose  of  which  is  to  meet 
the  mandate  of  law  or  regulation  and 
simplify  the  submission  of  proposals. 

This  section  may  also  include  certifying 
forms  required  by  legislation,  regulation  or 
standard  operating  procedures,  to  be 
submitted  by  the  applicant  to  the  contracting 
or  granting  agency.  This  would  include 
certifying  forms  such  as  those  for  the 
protection  of  human  and  animal  subjects. 

Appendix  D:  Tech-Net  Data  Fields  for 
Public  Database 

The  following  are  the  data  fields  for  the 
Public  Tech-Net  Database  described  in 
section  11(e)(9)  of  this  Policy  Directive. 

(a)  For  All  Agency  STTR/SBIR  Annual  Data 
Submissions  to  the  SBA. 


Field  name 


Type 


Width 


Description 


Program  Identification 

Company 

Streetl  

Stree42 

City, 

State 

Zip  

Zip4  

Minority  Code 

Women  .., 


Numeric 


Char 

Char  

Char  

Char  

Char  

Numeric 
Nuoieric 
Numeric 
Numeric 


Contact  First 

Contact  Last  

Contact  Middle  Init  

Contact  Title  

Contact  Phone  

Contact  Email  Address 

Employees 

Agency  Code 


Branch 


Phase  

Avvard  Year 


Char  

Char 

Char  

Char  

Char  

Char  .....: 

Numeric 

Numeric 

Number  . 

Numeric 
Numeric 


80 

80 

80 

40 

2 

5 

4 

1 

1 

40 

40 

1 

40 

10 

50 

5 

2 

1 

1 
4 


STTR/SBIR    Award    Program    Identifier* 

(see  below). 
Company  Nanrie*. 
Street  Address  1*. 
Street  Address  2. 
City". 
State*. 
Zip*. 
Zip  +  4. 

Minority  code  Indicator  0=yes  1=no*. 
Women-owned  company  indicator  0=yes 

1=no*. 
Company  Official  contact  first  name. 
Contact  last  name. 
Contact  middle  initial. 
Contact  Official  title 
Contact  Official  phone. 
Contact  email  address. 
Number  of  employees. 
Awarding  agency  name  (ex.  DOD)'  (see 

below). 
Awarding  DOO  branch  name  (ex.  Navy) 

(see  below). 
Phase  number  1  or  2*. 
Phase  award  year*. 
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Field  name 


Type 


Width 


Description 


Award  AnrKKint .... 

PI  First 

PI  Last 

PI  Middle  Init  

PI  Title 

PI  Phone  

PI  Email  Address 

Topic  Code 

Rl  TYPE  

Rl  Name 

Rl  Street  1  

Rl  Street  2 

Rl  City  

Rl  State  

Rl  Zip 

Rl  Zip4 

Rl  Official  First".... 

Rl  Official  Last 

Rl  Official  Initial  ... 
Rl  Official  Phone  . 
Tracking  Number . 


Numeric 

Char 

Char 

Char 

Char  

Char 

Char 

Char 

Numeric 

Char 

Char 

Char 

Char 

Char 

Numeric 
Numeric 

Char  

Char  

Char 

Char 

Char 


TIN/EIN 


Contract/Grant  Numt>er 

Solicitation  Number 

Solicitation  Year 

Project  Initiator  

Technology  Used  (Y/N) 


Char 


Char 

Char 

Numeric 

Char 

Char 


10 

40 

40 

1 

40 

10 

50 

15 

1 

80 

80 

80 

40 

2 

5 

4 

40 

40 

1 

10 

20 

10 


20 

20 

4 

1 

1 


Time    to    establish     license    agreement 

(months). 
STTR  Proceeds  Distribution  to  SBC  (%)  .... 

STTR  Proceeds  Distribution  to  Rl  (%) 


Numeric 
Numeric 
Numeric 


Phase  award  amount*. 
Principal  Investigator  First  Name*. 
Principal  Investigator  Last  Name*. 
Principal  Investigator  middle  Initial. 
Principal  Investigator  Title. 
PrirKlpal  Investigator  phone. 
Principal  Investigator  email  address. 
Agency  Solicitation  Topic  Number*. 
Type  of  research  institution  (see  below). 
Research  Institution. 
Research  Institution  address. 
Research  Institution  address. 
Research  Institution  city. 
Research  institution  State. 
Research  institution  Zip. 
Research  institution  Zip  -t-  4. 
Research  institution  Official  First  Name. 
Research  institution  Official  Last  Name. 
Research  Institution  Official  Middle  Initial. 

Agency  key  Identifier  (Intemal  number 
scheme)*. 

Taxpayer/Employer  Identification  number*. 

Prefix  with  1  for  EIN  2  for  Social  Security 
Number. 

Agency  award  contract/grant  number. 

Solicitation  Number. 

Year  of  tfie  Solicitation 

Initiator  of  STTR  collatxjratlve  effort. 

SBC  or  Rl  originate  any  technology  used 
in  the  STTR  project. 

Time  duration  to  establish  any  STTR  li- 
cense agreement. 

Alkx^ation  of  proceeds  from  sale  of  STTR 
technology. 

Allocation  of  proceeds  from  sale  of  STTR 
technology. 


From  this  point  each  data  element  sIkujU  be  sent  as  a  separate  file 


TITLE 

Tracking  Number 

Abstract 

Traddng  Numt>er 


Abstract  SeqNmb 

Results  

Tracking  Number . 

COMMENTS  


Tracking  Number 


Industry  Share  Amount 
Cost  Share  Tracking  #  . 


Char 
Char 

Char 
Char 


Numeric 

Char 

Char' 


Char 


Char 


Numeric 
Char 


800 
20 

1500 
20 

1 

1000 

20 

1000 

20 

10 
20 


Title  of  research  project* 

Agency    key    Identifier    (Intemal    numt>er 

scheme)*. 
Technical  abstract  (500  words) 
Agency    key    identifier    (Intemal    numt)er 

scheme)*. 

— Project  antk:ipated  results. 

Agency   key   identifier   (Intemal    number 

scheme)*. 
— Project  comments. 

Agency   key   identifier   (Intemal    number 

scheme)*. 
ATP  Program  Cost  Share  Amount. 
ATP  Cost  Share  Tracking  Number. 


Note:  Those  fields  denoted  with  an  asterisk 
are  deemed  mandatory  in  all  agency 
submissions.  It  is  understood  that  all 
agencies  will  not  have  data  for  each  data  field 
listed  above.  Each  agency  must  ensure  that 
data  submissions  to  the  SBA  include  all  of 
the  data  fields  above,  even  if  they  are  empty. 
Code    Research  Institution  Types 

1  Nonprofit  college  or  university 

2  Domestic  nonprofit  research 
organization 

3  Federally  funded  research  and 
development  center  (FFDRC) 

(b)  Codes 


(1)  Program  Identification  Code 

0  STTR    (Small  Business  Technology 
Transfer) 

1  SBIR    (Small  Business  Innovation 
Research) 

2  ATP     (Advanced  Technology  Program) 
<2)  Agency  Codes 

1  DOD    (Department  of  Defense) 

2  DOE     (Department  of  Energy) 

3  NASA    (National  Aeronautics  and 
Space  Administration) 

4  HHS    (Health  and  Human  Services) 

5  N^    (National  Science  Foundation) 

6  EKDT    (Department  of  Transportation) 


7  EPA     (Environmental  Protection 
Agency) 

8  ED    (Department  of  Education) 

9  DOA     (Department  of  Agriculture) 

10  DOC    (Department'of  Commerce) 

11  NIST    (National  Institute  of  Standards 
and  Technology) 

(3)  Branch  Codes 

1  AF     (Department  of  the  Air  Force) 

2  ARMY    (Department  of  the  Army) 

3  MDA    (Missile  Defense  Agency) 

4  DARP    (Defense  Advanced  Research 
Projects  Agency) 

5  DSWA    (Pefense  Special  Weapons 
Agency) 
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6  NAVY    (Department  of  the  Navy) 

7  "OSD    (Office  of  the  Secretary  of 
(Defense) 

8  SOCO    (Special  Operations  Command) 

9  NIMA     (National  Imaging  and  Mapping 
Agency) 

(4)  If  any  new  codes,  please  advise  the 
Office  of  Technology. 

|FR  Doc.  03-14635  Filed  6-13-03;  8:45  ami 

BILLING  COOE  8025-01 -P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  the  Weeic  Ending  June  6,  2003 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
sections  412  and  414.  Answers  may  be 
filed  within  21  days  after  the  filing  of 
the  application. 

Docket  Number:  OST-2003-15359. 

Date  Filed:  June  4.  2003. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  Mail  Vote  302,  PTC2  ME- 
AFR  Pl  10  dated  4  June  2003.  TC2 
Middle  East-Africa.  Special  Passenger 
Amending  Resolution  01  Op  from  Qatar, 
Intended  effective  date:  15  June  2003. 

Docicet  Number:  OST-2003-15383. 

Date  Filed:  June  6,  2003. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  Mail  Vote  301.  PTC3  0650 
dated  6  June  2003.  Resolution  078ee— 
PEX  Fares  from  Korea  (Rep.  of)  to  South 
East  Asia,  Intended  effective  date:  1 
September  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  M.  Jenkins,  Telephone:  (202) 
366-0271. 

Andrea  M.  lenkins. 

Federal  Register  Liaison. 

(PR  Doc.  03-15082  Filed  6-13-03;  8:45  ami 

BNJJNO  COOE  491»-«2-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Intent  To  Rule  on  Application  03-10- 
C-OO-MDW  To  Impose  a  Passenger 
Facility  Charge  (PFC)  at  Chicago 
Midway  International  Airport,  Chicago, 
IL  and  Use  PFC  Revenue  at  Gary/ 
Chicago  Airport,  Gary,  IN 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 


application  to  impose  a  PFC  at  Chicago 
Midway  International  Airport  and  use 
the  revenue  from  a  PFC  at  Gary/Chicago 
Airport  under  the  provisions  of  the  49 
U.S.C.  40117  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

DATES:  Comments  must  be  received  on 
or  before  July  16,  2003. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Chicago  Airports 
District  Office,  2300  East  Devon 
Avenue,  Room  312,  Des  Plaines,  Illinois 
60018. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Thomas  R. 
Walker,  Commissioner,  City  of  Chicago 
Department  of  Aviation  at  the  following 
address:  Chicago  O'Hare  International 
Airport,  P.O.  Box  66142,  Chicago, 
Illinois  60666. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Chicago  Department  of  Aviation  under 
section  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Philip  M.  Smithmeyer,  Manager, 
Chicago  Airports  District  Office,  2300 
East  Devon  Avenue,  Room  312,  Des 
Plaines,  Illinois  60018,  (847)  294-7335. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  PFC  at  Chicago  Midway  International 
Airport  and  use  the  revenue  at  Gary/ 
Chicago  Airport  under  the  provisions  of 
49  U.S.C.  40017  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

On  June  3.  2003,  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
City  of  Chicago  Department  of  Aviation 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  September  4,  2003. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
January  1 ,  2040. 

Proposed  charge  expiration  date: 
February  1 ,  2040. 

Total  estimated  PFC  revenue: 
$1,550.00. 

Brief  description  of  proposed  projects: 
Expand  Passenger  Terminal,  Hangar 
Ramp  Construction. 

Class  or  classes  of  air  carriers,  which 
the  public  agency  has  requested,  not  be 


required  to  collect  FFCs:  air  taxi 
operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  City  of 
Chicago  Department  of  Aviation. 

Issued  in  Des  Plaines.  Illinois,  on  June  9. 
2003.   ' 

Barbara  J.  Jordan, 

Acting  Manager.  Planning  and  Programming 
Branch,  Airports  Division.  Great  Lakes 
Region. 

|FR  Doc.  03-15145  Filed  6-13-03;  8:45  am) 

BILLING  CODE  4910-1 3-M  * 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Proposed  Policy  Statement  No.  ANE-2002- 
33.1 5-RO] 

Policy  for  14  CFR  33.15,  Materials 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  policy 
statement;  request  for  comments. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  the 
availability  of  proposed  policy  for  14 
CFR  33.15,  Materials. 
DATES:  Comments  must  be  received  by 
August  1,  2003. 

ADDRESSES:  Send  all  comments  on  the 
proposed  policy  to  the  individual 
identified  under  FOR  FURTHER 
INFORMATION  CONTACT. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Mouzakis,  FAA,  Engine  and  Propeller 
Standards  Staff.  ANE-llO,  12  New 
England  Executive  Park,  Burlington,  MA 
01803;  e-mail 

timoleon.mouzakis@faa.gov,  telephone: 
(781)  238-7114;  fax:  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  proposed  policy  statement  is 
available  on  the  Internet  at  the  following 
address:  http://www.airweb.faa.gov/rgl. 
If  you  do  not  have  access  to  the  Internet, 
you  may  request  a  copy  by  contacting 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  The  FAA  invites 
interested  parties  to  comment  on  the 
proposed  policy.  Comments  should 
identify  the  subject  of  the  proposed 
policy  and  be  submitted  to  the 
individual  identified  under  FOR  FURTHER 
INFORMATION  CONTACT.  The  FAA  will 
consider  all  comments  received  by  the 
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closing  date  before  issuing  the  final 
policy. 

Background 

The  FAA,  in  cooperation  with 
industry,  has  developed  a  mult-faceted 
strategy  to  improve  the  safety  of  high- 
energy  rotors.  This  strategy  includes 
improving  the  ultrasonic  (UT)  billet 
inspection  of  titaniiun  (Ti)  alloys  used 
in  fan  disks  and  other  critical  rotating 
engine  hardware.  The  proposed  policy 
would  establish  minimum  safety 
standards  for  the  UT  billet  inspection  of 
Ti  material  used  in  the  manufacturing  of 
engine  rotating  components.  The 
proposed  policy  would  not  establish 
new  requirements. 

Authority:  49  U.S.C.  106(g),  40113,  44701- 
44702,  44704. 

issued  in  Burlington,  Massachusetts,  on 
June  9.  2003. . 
Francis  A.  Favara, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
(PR  Doc.  03-15144  Filed  6-13-03;  8:45  am) 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Development  of  Voluntary  Consensus 
Standards  for  Electrical  System  Wiring 
Practices  on  Small  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice;  request  for  comments. 

SUMMARY:  This  notice  requests 
comments  on  voluntary  consensus 
standards  for  electrical  system  wiring 
practices  on  general  aviation  small 
airplanes.  In  addition,  the  FAA  requests 
comments  from  nongovernmental 
standards  developing  organizations 
(SDO)  on  their  interest  in  developing 
such  standards.  This  information  will 
help  the  FAA  determine  the  types  of 
markets  best  suited  to  develop  these 
standards  for  possible  inclusion  in  the 
maintenance  programs  for  general 
aviation  small  airplanes. 
ADDRESSES:  Barry  Ballenger.  Aerospace 
Engineer.  FAA.  Small  Airplane 
Directorate.  Continued  Operational 
Safety  Branch.  ACE-113,  901  Locust. 
Room  301.  Kansas  City.  Missouri  64106; 
telephone  (816)  329-4152;  fax  (816) 
329-4149;  e-mail 
barry.ballenger@faa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  need  added  information,  you  may 


contact  the  person  listed  under  the 
ADDRESSES  section  of  this^  notice. 
SUPPI^MENTARY  INFORMATION: 

Comments  Invited 

The  FAA  invites  interested  persons  to 
respond  to  this  notice  by  giving  emswers 
to  the  questions  in  the  notice.  Please 
ensure  yoxii  reply  gives  your 
organization's  name,  address,  and 
contact  information.  The  FAA  is 
particularly  interested  in  comments 
from  persons  actively  involved  in 
voluntary  standards  development  or  are 
considering  setting  up  a  program  for 
developing  voluntary  standards  for 
electric^  system  wiring  practices  on 
general  aviation  small  airplanes. 

You  may  send  your  response  to  Ae 
person  listed  under  the  ADDI^ESSES 
section  of  this  notice  no  later  than 
August  15,  2003.  The  FAA  will  accept 
and  consider  all  comments. 

You  should  not  send  proprietary 
information  by  e-mail.  If  you  believe 
any  portion  of  the  information  you  send 
is  entitled  to  treatment  as  proprietary, 
you  must  claim  confidentiality  under  49 
CFR  part  7  for  each  portion.  This  claim 
must  be  made  at  the  time  the 
information  is  sent  to  the  FAA.  You 
should  clearly  mark  all  comments 
containing  proprietary  information. 

Background 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995 
encourages  cooperative  research  and 
development  efforts  between  the  public 
and  private  sectors  to  bring  technology 
and  industrial  innovations  to  the 
marketplace.  With  thi&in  mind,  the 
FAA  seeks  to  gather  information  about 
how  active  standards  developing 
organizations  (SDO)  are  in  determining 
standards  for  electrical  system  wiring 
practices  on  general  aviation  small 
airplanes.  The  FAA  also  wants  to  know 
the  expertise  available  in  this  area.  The 
FAA  is  especially  interested  in  working 
with  nongovernmental  SDOs  to  promote 
development  of  voluntary  consensus 
standards  for  these  airplanes  and  get 
their  comments  on  whether  FAA  should 
adopt  these  standards. 

•Information  Requested 

In  addition  to  any  general  comments 
from  interested  parties,  FAA  specifically 
requests  the  following  information  from 
responding  SDOs: 

1.  Does  the  organization  develop 
standards  for  specific  business  or 
industry  sectors  (namely,  automotive, 
aviation,  and  so  forth)  or  does  it  develop 
standards  in  all  areas? 


2.  Does  the  ot;ganization  work  under 
the  American  National  Standards 
Institute  (ANSI)  procedures,  or  does  it 
have  other  written  procedures  it  uses  for 
standards  development?  If  available, 
please  provide  a  copy. 

3.  Does  the  organization  have,  or  plan 
to  have,  standards  development  that 
focus  on,  or  that  integrate  the  design, 
installation,  maintenance,  inspection, 
repair,  and  modification  criteria  of 
electrical  systems  as  part  of  the  scope  of 
the  standard(s)? 

These  standards  would  address 
cleaning  procedures,  wire  and  cable 
identification,. wire  and  cable  damage 
limits,  installaition  clamping  and  routing 
methods,  repair  and  replacement 
practices,  inspection  methods,  and  any 
other  item  that  would  provide  a 
consistent  way  to  ensure  the  continued 
airworthiness  of  installed  electrical 
systems  on  small  general  aviation 
airplanes.  In  addition,  the  standards 
would  act  as  a  method  of  compliance  to 
FAA  certification  and  maintenance 
regulations  for  manufacturers, 
maintenance  organizations,  modifiers, 
third-party  vendors,  and  any  other 
interested  party  responsible  for  the 
design,  modification,  and  maintenance 
of  small  general  aviation  airplanes. 

4.  Does  the  organization  do  product 
certification?  If  yes,  what  kind  of 
products  are  generally  involved? 

5.  Does  the  organization  typically 
engage  in  product  attribute  development 
as  well  as  standards  development?  If  so; 
what  kinds  of  products  are  generally 
involved? 

6.  Do  members  of  government     ■ 
departments  or  agencies  take  part  in  the 
organization's  standards  development 
activities?  If  so,  are  there  any  members 
from  regulatory  agencies  or 
departments? 

7.  Has  the  organization  done  any 
assessment  of  the  market  needs  for 
electrical  system  wiring  practices  on 
small  airplanes?  If  so,  and  the 
information  is  available,  what  is  your 
assessment  of  categories  and  market 
sectors  where  the  interest  is  likely  to  be 
high  for  electrical  system  wiring 
practices  on  small  airplanes  related 
standards? 

Issued  in  Kansas  City.  Missouri,  on  June  6, 
2003. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 
[FR  Doc.  03-15141  Filed  6-13-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docltat  Nos.  FMCSA-98-4334,  FMCSA- 
2000-7363,  FMCSA-2001-«398,  FMCSA- 
2001^9258] 

Qualification  of  Drivers;  Exemption 
Applications;  Vision 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA).  DOT. 
ACTION:  Notice  of  renewal  of  exemption; 
request  for  comments. 

SUMMARY:  This  notice  publishes  the 
FMCSA  decision  to  renew  the 
exemptions  from  the  vision  requirement 
in  the  Federal  Motor  Carrier  Safety 
Regulations  for  35  individuals.  The 
FMCSA  has  statutory  authority  to 
exempt  individuals  from  vision 
standards  if  the  exemptions  granted  will 
not  compromise  safety.  The  agency  has 
concluded  that  granting  these 
exemptions  will  provide  a  level  of  safety 
that  will  equal  or  exceed  the  level  of 
safety  maintained  without  the 
exemptions  for  these  commercial  motor 
vehicle  drivers. 

DATES:  This  decision  is  effective  June 
26,  2003.  Comments  from  interested 
persons  should  be  submitted  by  July  14, 
2003 

ADDRESSES:  You  can  mail  or  deliver 
comments  to  the  U.S.  Department  of 
Transportation.  Dockets  Management 
Facility,  Room  PL-401,  400  Seventh 
Street,  SW.,  Washington,  DC  2059O- 
(XX)1.  You  can  also  submit  comments  at 
http://dms.dot.gov.  Please  include  the 
docket  numbers  that  appear  in  the 
heading  of  this  document  in  your 
submission.  You  can  examine  and  copy 
this  document  and  all  comments 
received  at  the  same  Internet  address  or 
at  the  Dockets  Management  Facility 
from  9  a.m.  to  5  p.m.,  e.t..  Monday 
through  Friday,  except  Federal  holidays. 
If  you  want  us  to  notify  you  that  we 
received  your  comments,  please  include 
a  self-addressed,  stamped  envelope  or 
postcard. 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  the  Department  of 
Transportation's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  1 1 ,  2000  (Volume 
65.  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  Zywokarte.  Office  of  Bus  and 


Truck  Standards  and  Operations,  (202) 
366-2987,  FMCSA,  Department  of 
Transportation.  400  Seventh  Street, 
SW..  Washington.  EX:  20590:  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Exemption  Decision 

Under  49  use.  31315  and  31136(e), 
the  FMCSA  may  renew  an  exemption 
from  the  vision  requirement  in  49  CFR 
391.41(b)(10),  which  applies  to  drivers 
of  commercial  motor  vehicles  in 
interstate  commerce,  for  a  2-year  period 
if  it  finds  "such  exemption  would  likely 
achieve  a  level  of  safety  that  is 
equivalent  to,  or  greater  than,  the  level 
that  would  be  achieved  absent  such 
exemption."  The  procedures  for 
requesting  an  exemption  (including 
renewals)  are  set  out  in  49  CFR  part  381. 
This  notice  addresses  35  individuals 
who  have  requested  renewal  of  their 
exemptions  in  a  timely  manner.  The 
FMCSA  has  evaluated  these  35 
applications  for  renewal  on  their  merits 
and  decided  to  extend  each  exemption 
for  a  renewable  2-year  period.  They  are: 
Gary  A.  Barrett 
Ivan  L.  Beal 
Johnny  A.  Beuder 
Daniel  R.  Brewer 
Brett  L.  Condon 
Mark  W.  Coulson 
Thomas  W.  Craig 
Myron  D.  Dixon 
Terry  W.  Dooley 
George  A.  Hoffman,  III 
Alfred  C.  Jenkins 
Donald  L.  Jensen 
Daryl  A.  Jester 
Robert  L.  Joiner,  Jr. 
James  P.  Jones 
Loras  G.  Knebel 

Larry  J.  Lang  '  . 

Dennis  D.  Lesperance 
Earnest  W.  Lewis 
John  W.  Locke 
Herman  G.  Lovell 
Robert  C.  Lueders 
Ronald  L.  Maynard 
Gene  L.  Miller 
Larry  T.  Morrison 
James  H.  Oppliger 
Richard  S.  Rehbein 
David  E.  Sanders 
Richard  C.  Sinuns 
David  B.  Speller 
Royal  H.  Stephens  >.  > 

Lynn  D.  Veach 
Kevin  L.  Wickard 
Charles  M.  Wilkins 
Michael  C.  Wines 

These  exemptions  are  extended 
subject  to  the  following  conditions:  (1) 
That  each  individual  have  a  physical 


exam  every  year  (a)  by  an 
ophthalmologist  or  optometrist  who 
attests  that  the  vision  in  the  better  eye 
continues  to  meet  the  standard  in  49 
CFR  391.41{b)(10).  and  (b)  by  a  medical 
examiner  who  attests  that  the  individual 
is  otherwise  physically  qualified  under 
49  CFR  391.41;  (2)  that  each  individual 
provide  a  copy  of  the  ophthalmologist's 
or  optometrist's  report  to  the  medical 
examiner  at  the  time  of  the  annual 
medical  examination;  and  (3)  that  each 
individual  provide  a  copy  of  the  annual 
medical  certification  to  the  employer  for 
retention  in  the  driver's  qualification 
file  and  retain  a  copy  of  the  certification 
on  his/her  person  while  driving  for 
presentation  to  a  duly  authorized 
Federal,  State,  or  local  enforcement 
official.  Each  exemption  will  be  valid 
for  2  years  unless  rescinded  earlier  by 
the  FMCSA.  The  exemption  will  be 
rescinded  if:  (1)  The  person  fails  to 
comply  with  the  terms  and  conditions 
of  the  exemption:  (2)  the  exemption  has 
resulted  in  a  lower  level  of  safety  than 
was  maintained  before  it  was  granted;  or 
(3)  continuation  of  the  exemption  would 
not  be  consistent  with  the  goals  and 
objectives  of  49  U.S.C.  31315  and 
31136(e). 

Basis  for  kenewing  Exemptions 

Under  49  U.S.C.  31315(b)(1),  an 
exemption  may  be  granted  for  no  longer 
than  2  years  from  its  approval  date  and 
may  be  renewed  upon  application  for 
additional  2-year  periods.  In  accordance 
with  49  U.S.C.  31315  and  31136(e),  each 
of  the  35  applicants  has  satisfied  the 
entry  conditions  for  obtaining  an 
exemption  from  the  vision  requirements 
(63  FR  66226.  64  FR  16517,  66  FR 
17994,  65  FR  45817,  65  FR  77066,  65  FR 
78256,  66  FR  16311,  66  FR  17743.  66  FR 
33990).  Each  of  these  35  applicants  has 
requested  timely  renewal  of  the   ' 
exemption  and  has  submitted  evidence 
showing  that  the  vision  in  the  better  eye 
continues  to  meet  the  standard  specified 
at  49  CFR  391.41(b)(10)  and  that  the 
vision  impairment  is  stable.  In  addition, 
a  review  of  each  record  of  safety  while 
driving  with  the  respective  vision 
deficiencies  over  the  past  2  years 
indicates  each  applicant  continues  to 
meet  the  vision  exemption  standards. 
These  factors  provide  an  adequate  basis 
for  predicting  each  driver's  ability  to 
continue  to  drive  safely  in  interstate 
commerce.  Therefore,  the  FMCSA 
concludes  that  extending  the  exemption 
for  each  renewal  applicant  for  a  period 
of  2  years  is  likely  to  achieve  a  level  of 
safety  equal  to  that  existing  without  the 
exemption. 
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Comments 

The  FMCSA  will  review  comments 
received  at  any  time  concerning  a 
particular  driver's  safety  record  and 
determine  if  the  continuation  of  the 
exemption  is  consistent  with  the 
requirements  at  49  U.S.C.  31315  and 
31136(e).  However,  the  FMCSA  requests 
that  interested  parties  with  specific  data 
concerning  the  safety  records  of  these 
drivers  submit  comments  by  July  14, 
2003. 

In  the  past  the  FMCSA  has  received 
comments  from  Advocates  for  Highway 
and  Auto  Safety  (Advocates)  expressing 
continued  opposition  to  the  FMCSA's 
procedures  for  renewing  exemptions 
from  the  vision  requirement  in  49  CFR 
391.41(b)(10).  Specifically,  Advocates 
objects  to  the  agency's  extension  of  the 
exemptions  without  any  opportunity  for 
public  comment  prior  to  the  decision  to 
renew,  and  reliance  on  a  summeuy 
statement  of  evidence  to  make  its 
decision  to  extend  the  exemption  of 
each  driver. 

The  issues  raised  by  Advocates  were 
addressed  at  length  in  66  FR  17994 
(April  4,  2001).  The  FMCSA  continues 
to  find  its  exemption  process 
appropriate  to  the  statutory  and 
regulatory  requirements. 

Issued  on:  June  10,  2003. 
Pamela  M .  Pelcoviis, 

Acting  Associate  Administrator.  Policy  and 

Program  Development. 

[FR  Doc.  03-15146  Filed  6-13-03:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2003-15386] 

Notice  of  Receipt  of  Petition  for 
Decision  that  Nonconforming  2001 
Ducat!  Monster  600  Motorcycles  Are 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  2001 
Ducati  Monster  600  motorcycles  are 
eligible  for  importation. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  2001  Ducati 
Monster  600  motorcycles  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 


similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  July  16,  2003. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St.,  SW.,  Washington,  DC 
20590.  (Docket  hours  are  from  9  a.m.  to 
5  p.m.)  Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act  . 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78),  or  you 
may  visit  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Coleman  Sachs,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-3151). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30a41(a)(l)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  lAotor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportimity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Wallace  Enviromnental  Testing,  Inc. 
of  Houston,  Texas  ("Wallace") 
(Registered  Importer  90-005)  has 


petitioned  NHTSA  to  decide  whether 
2001  Ducati  Monster  600  motorcycles 
are  eligible  for  importation  into  the 
United  States.  The  vehicles  which 
Wallace  believes  are  substantially 
similar  are  2001  Ducati  Monster  600 
motorcycles  that  were  manufactured  for 
importation  into,  and  sale  in,  the  United 
States  and  certified  by  their 
manufacturer  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  2001  Ducati 
Monster  600  motorcycles  to  their  U.S.  ' 
certified  counterparts,  and  found  the 
vehicles  to  be  substantially  similar  with 
respect  to  compliance  with  most  Federal 
motor  vehicle  safety  standards. 

Wallace  submitted  information  with 
its  petition  intended  to  demonstrate  that 
non-U.S.  certified  2001  Ducati  Monst^ 
600  motorcycles,  as  originally 
manufactured,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  maimer  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  2001  Ducati  Monster 
600  motorcycles  are  identical  to  their 
U.S.  counterparts  with  respect  to 
compliemce  with  Standard  Nos.  106 
Brake  Hoses,  111  Rearview  Mirrors,  116 
Brake  Fluid,  119  New  Pneumatic  Tires 
for  Vehicles  other  than  Passenger  Cars, 
and  122  Motorcycle  Brake  Svstems. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  folFowing  standards, 
in  the  manner  indicated: 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment: 
installation  of  compliant  front  amber 
reflectors  and  rear  red  reflectors. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Vehicles  other  than  Passenger 
Cars:  installation  of  a  tire  information 
placard  and  inspection  to  assure 
compliance  with  rim  marking 
requirements.  Rimslhat  do  not  comply 
with  the  rim  marking  requirements  must 
be  replaced  with  compliant  rims. 

Standard  No.  123  Motorcycle  Controls 
and  Displays:  installation  of  a  U.S. 
model  speedometer/odometer  calibrated 
in  miles  per  hour. 

The  petitioner  states  that  when  the 
vehicle  has  been  brought  into 
conformity  with  all  applicable  Federal 
motor  vehicle  safety  standards,  a 
certification  label  that  meets  the 
requirements  of  49  CFR  part  567  will  be 
affixed  to  the  front  of  the  motorcycle 
frame. 

Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Management.  Room  PL— 401.  400 
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Seventh  Street,  SW.,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1):  49CFR  593.8:  delegations  of  authority 
a149CFR  1.50  and  .501.8. 

Issued  on:  |une  10.  2003. 
Kenneth  N.  Weinsiein, 
Associate  Administrator  for  Enforcement. 
|FR  Doc.  0.1-15083  Filed  6-13-03:  8:45  am] 
BNXMQ  CODE  4eiO-99-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  34353  (Sub-No. 
1)1 

Union  Pacific  Railroad  Company- 
Trackage  Rights  Exemption — The 
Burlington  Northern  and  Santa  Fe 
Railway  Company 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Petition  for  Partial  Revocation. 

summary:  The  Board,  under  49  U.S.C. 
10502.  revolees  the  class  exemption  as  it 
pertains  to  the  trackage  rights  described 
in  STB  Finance  Docket  No.  34353  '  to 
permit  the  trackage  rights  to:  (1)  Expire 
on  or  about  June  22.  2003,  for 
northbound  trains:  and  (2)  expire  on  or 
about  October  16,  2003,  for  southbound 
trains,  in  accordance  with  the  agreement 
of  the  parties. 

DATES:  This  action  is  effective  on  June 
20,  2003.  Petitions  to  reopen  must  be 
filed  by  July  7.  2003. 
ADDRESSES:  An  original  and  10  copies  of 
all  pleadings  referring  to  STB  Finance 


<  On  May  9,  2003.  the  Union  Pacific  Railroad 
Company  (UP)  filed  a  verified  notice  of  exemption 
under  the  Board's  class  exemption  procedures  at  49 
CFR  1 180.2(d)(7).  The  notice  covered  the  agreement 
by  The  Burlington  Northern  and  Santa  Fe  Railway 
Company  (BNSF)  to  grant  temporary  overhead 
trackage  rights  to  UP  over  a  BNSF  line  of  railroad 
between  BNSF  milepost  42.9  near  Paola,  KS,  and 
BNSF  milepost  633.0  near  Joe  )rt..  TX.  a  distance 
of  approximately  428.2  miles.  See  Union  Pacific 
Railroad  Company — Trackage  Riglils  Exemption — 
The  Burlington  Northern  and  Santa  Fe  Railway 
Company.  STB  Finance  Docket  No.  343.S3  (STB 
served  May  29.  2003).  The  trackage  rights 
operations  under  the  exemption  were  scheduled  to 
begin  May  16.  2003. 


Docket  No.  34353  (Sub-No.  1)  must  be 
filed  with  the  Surface  Transportation 
Board,  1925  K  Street.  NW,  Washington, 
DC  20423-0001.  In  addition,  a  copy  of 
all  pleadings  must  be  served  on 
petitioners'  representative:  Robert  T. 
Opal.  1416  Dodge  Street.  Room  830, 
Omaha.  NE68179. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar  (202)  565-1600. 
(Federal  Information  Relay  Service 
(FIRS)  for  the  hj^aring  impaired:  1-800- 
877-8339.1 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Da-2-Da 
Legal  Copy  Service,  Suite  405.  1925  K 
Street.  NW.  Washington.  DC  20006. 
Telephone:  (202)  293-7776.  (Assistance 
for  the  hearing  impaired  is  available 
through  FIRS  at  1-800-877-8339.) 
Board  decisions  and  notices  are 
available  on  our  Web  site  at  "http:// 
WWW.STB.DOT.GOV." 

Decided:  June  9,  2003. 

By  the  Board.  Chairman  Nober. 
Vernon  A.  Williams, 
Secretary. 

IFR  Doc.  0.3-14975  Filed  6-13-03:  8:45  am) 
8H.UNG  CODE  4915-00-f> 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-156  (Sut>-lto.  23X)] 

Delaware  and  Hudson  Railway 
Company,  Inc.,  d/b/a  Canadian  Pacific 
Railway  Company— Abandonment 
Exemption— in  AllMny  County,  NY 

Delaware  and  Hudson  Railway 
Company.  Inc.,  d/b/a  Canadian  Pacific 
Railway  Company  (D&H).  has  filed  a 
notice  of  exemption  under  49  CFR  1152 
Subpart  F — Exempt  Abandonments  to 
abandon  a  9.14±  mile  portion  of  railroad 
known  as  the  Albany  Main  or  the 
Voorheesville  Running  Track,  between 
milepost  10.94±  and  milepost  1.8±  in 
Albany  County.  NY.  The  line  traverses 
United  States  Postal  Service  Zip  Codes 
12202.  12207.  12054,  and  12186. 

D&H  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic 
can  be.  and  has  been,  rerouted  over 
other  lines;  (3)  no  formal  complaint 
filed  by  a  user  of  rail  service  on  the  line 
(or  by  a  state  or  local  government  entity 
acting  on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Surface 
Transportation  Board  (Board)  or  with 
any  U.S.  District  Court  or  has  been 


decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  anV 
employee  adversely  affected  by  the        | 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  July  16,  2003,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues.'  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2).2  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  must  be 
filed  by  June  26,  2003.  Petitions  to 
reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  July  7,  2003,  with:  Surface 
Transportation  Board,  1925  K  Street, 
NW..  Washington.  DC  20423-0001. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Diane  P.  Gerth,  150 
South  Fifth  Street,  Suite  2300, 
Minneapolis,  MN  55402. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

D&H  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources. 
SEA  will  issue  an  environmental 
assessment  (EA)  by  June  20,  2003. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500, 
Surface  Transportation  Board. 
Washington,  DC  20423-0001)  or  by 
calling  SEA,  at  (202)  565-1552. 
[Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 


'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  (SEA)  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  ofOul- 
ofService  Rail  Lines.  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

'Each  of  OFA  must  be  accompanied  by  the  filing 
fee,  which  currently  is  set  at  SI, 100.  See  49  CFR 
1002.2(f)(25). 
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800-877-8339.)  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  D&H  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
D&H's  filing  of  a  notice  of 
consummation  by  Jime  16,  2004,  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.dot.gov. 

Decided:  )une  9.  2003. 

By  the  Board.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
|FR  Doc.  03-14974  Filed  6-13-03;  8:45  am] 

BILLING  CODE  4915-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-33  (Sub-No.  201 X)] 

Union  Pacific  Railroad  Company — 
Atiandonment  Exemption— In  Franidin 
County,  lA 

On  May  27,  2003,  Union  Pacific 
Railroad  Company  (UP)  filed  with  the 
Surface  Transportation  Board  (Board)  a 
petition  under  49  U.S.C.  10502  for 
exemption  fi-om  the  provisions  of  49 
U.S.C.  10903  to  abandon  a  7.84-mile 
line  of  railroad,  in  the  western  portion 
of  the  Bristow  Subdivision,  extending 
from  milepost  318.66.  near  Hampton,  to 
milepost  326.50.  near  Coulter,  in 
Franklin  County,  lA.  The  line  traverses 
United  States  Postal  Service  Zip  Codes 
50431  and  50441  and  includes  no 
stations. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  UP's  possession  will 
be  made  available  promptly  to  those 
requesting  it. 

"The  interest  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979). 

By  issuing  this  notice,  the  Board  is 
instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 


decision  will  be  issued  by  September 
12,2003. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  OFA  must 
be  accompanied  by  a  $1,100  filing  fee. 
See  49  CFR  1002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  July  7,  2003.  Each  trail 
use  request  must  be  accompanied  by  a 
$150  filing  fee.  See  49  CFR 
1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-33 
(Sub-No.  201X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  1925  K 
Street.  NW.,  Washington,  DC  20423- 
0001;  and  (2)  Mack  H.  Shumate,  Jr., 
Senior  General  Attorney,  101  North 
Wacker  Drive,  Room  1920,  Chicago,  IL 
60606.  Replies  to  the  UP  petition  are 
due  on  or  before  July  7,  2003. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1552.  [Assistance  for 
the  hearing  impaired  is  available 
through  the  Federal  Information  Relay 
Service  (FIRS)  at  1-800-877-8339.)  An 
environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS).  if 
necessary),  prepared  by  SEA,  will  be 
served  upon  allpcirties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  after  the  filing  of  the  petition. 
The  deadline  for  submission  of 
comments  on  the  EA  will  generally  be 
within  30  days  of  its  service. 

Board  decisions  and  notices  are 
available  on  our  website  at 
www.stb.dot.gov. 

Decided:  June  10,  2003. 

By  the  Board,  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  03-15118  Filed  6-13-03:  8:45  am) 

BILLING  COOE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY  . 

Departmental  Offices,  Treasury:  Study 
of  the  Potential  Effects  of  Acts  of 
Terrorism  on  ttie  Availability  of  Ottter 
Lines  of  Insurance 

SUMMARY:  The  terrorism  insurance 
legislation  enacted  on  November  26( 
2002,  requires  the  Secretary  of  the 
Treasury  (Treasury),  after  consultation 
with  the  National  Association  of 
Insurance  Commissioners  (NAIC), 
representatives  of  the  insurance 
industry,  and  other  experts  in  the 
insurance  field,  to  conduct  a  study  of 
the  potential  effects  of  acts  of  terrorism 
on  the  availability  of  life  insiu'ance  and 
other  lines  of  insurance  coverage, 
including  personal  lines,  and  to  submit 
a  report  to  the  Congress  on  the  results 
of  the  stiidy  by  August  26.  2003.  To 
assist  in  the  study,  the  Treasury  is 
soliciting  comments  on  the  questions 
listed  below. 

DATES:  Comments  must  be  received  by 
July  5,  2003. 

ADDRESSES:  Send  comments  by  e-mail  to 
Otherlinesstudy@do.treas.gov,  or  by 
mail  to  Lucy  Huffman,  Office  of 
Microeconomic  Analysis,  U^S.  Treasury 
Department,  1 500  Pennsylvania 
Avenue.  Washington.  DC  20220.  Please 
include  your  name,  affiliation,  address, 
e-mail  address  (if  applicable),  and 
telephone  number.  All  submissions 
should  be  captioned  "Comments  on 
Study  of  Other  Lines  ". 

FOR  FURTHER  INFORMATION  CONTACT: 
Lucy  Huffman.  Project  Manager.  Office 
of  Microeconomic  Analysis,  202-622- 
0198;  or  John  Worth.  Director,  Office  of 
Microeconomic  Analysis.  202-622- 
2683. 

SUPPLEMENTARY  INFORMATION:  Section 
103(i)  of  the  Terrorism  Risk  Insurance 
Act  of  2002  (Pub.  L.  107-297)  (Act) 
requires  the  Treasury,  after  consultation 
with  the  NAIC,  representatives  of  the 
insurance  industry,  and  other  experts  in 
the  insurance  field,  to  conduct  a  study 
of  "the  potential  effects  of  acts  of 
terrorism  on  the  availability  of  life 
insurance  and  other  lines  of  insurance 
coverage,  including  personal  lines".  The 
Treasury  is  directed  to  submit  a  report 
to  the  Congress  on  the  results  of  the 
study  not  later  than  9  months  after  the 
date  of  enactment  of  the  Act. 

To  assist  in  the  study,  Treasury'  is 
soliciting  comment  in  response  to  the 
following  questions,  including 
empirical  data  in  support  of  such 
comments  where  appropriate  and 
available. 
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I.  Exposure  of  Insurance  Lines  Not 
Covered  Under  Section  102(6)  of  the 
Act  to  Acts  of  Terrorism  Defined  in 
Section  102(1)  of  the  Act 

1.1  What  lines  of  insurance  would 
not  be  likely  to  experience  potentially 
significant  reductions  in  availability  as 
a  result  of  the  occurrence  of  future  acts 
of  terrorism  or  the  risk  of  acts  of 
terrorism? 

1.2  What  lines  of  insurance  would 
be  likely  to  experience  potentially 
significant  reductions  in  availability  as 
a  result  of  the  occurrence  of  future  acts 
of  terrorism  or  the  risk  of  acts  of 
terrorism? 

1 .3  What  are  the  attributes  of  those 
lines  cited  in  1.2  that  could  lead  to 
potentially  significant  reductions  in 
availability?  For  example,  are  there 
unavoidable  concentrations  of  risk?  Is 
there  a  particular  exposure  to  certain 
types  of  acts  of  terrorism? 

1.4  What  is  the  market  structure  of 
those  lines  of  insurance  cited  in  1.2?  In 
your  answer,  please  describe,  as 
quantitatively  as  you  can,  the  degree  of 
competition  in  the  markets  for  those 
lines,  the  net  premiums  to  surplus  ratios 
for  companies  in  those  lines,  £md  other 
measures  of  market  structure  that  you 
believe  are  relevant;  and  compare  them 
to  the  insurance  industry  average.  What 
is  the  distribution  of  market  share 
(highly  concentrated  among  a  few 
entities,  broadly  distributed,  other)? 
What  types  of  insurers  hold  the  majority 
of  the  market  share  (local,  regional, 
national,  other)? 

1.5  What  is  the  current  capacity  of 
insurers  in  those  lines  cited  in  1.2  to 
bear  the  risk  of  acts  of  terrorism, 
individually  and  as  affiliates  of  other 
companies  with  support  from  them? 

1.6  Compared  to  the  condition  of 
reinsurance  and  alternative  markets 
before  the  attack  of  September  11,  2001, 
what  is  the  availability  and  affordability 
of  reinsurance  or  of  alternatives  sources 
of  protection,  for  insurers  offering 
coverage  in  lines  cited  in  1.2?  What  is 
the  degree  to  which  those  insurers  can 
mitigate  their  exposure  through  other 
means?  Are  there  additional  loss  control 
programs  or  mitigation  measures  that 
could  be  undertaken? 

1.7  What  is  the  Federal  and  State 
regulatory  structure  applicable  to  those 
lines  of  insurance  cited  in  1.2?  In 
particular  please  describe  whether 
exclusions  are  allowed  and  for  what 
risks. 

n.  Current  Insurance  Availability 
Conditions 

2.1     Please  describe  current 
insurance  availability  conditions  in  as 
much  detail  as  possible  for  customers  of 


the  lines  cited  in  1.2.  If  there  is  reduced 
availability  of  a  particular  line  of 
insurance  for  some  customers,  please 
indicate  the  line  and  describe  the 
reduced  availability  as  quantitatively  as 
possible,  including,  to  the  extent  you 
can,  which  customers  have  been 
significantly  affected,  by  type  and 
location.  Please  indicate  whether  such 
customers  have  access  to  alternative 
sources  of  insurance,  including  the  cost 
and  availability  of  these  alternative 
sources,  or  whether  the  customers  are 
not  covered. 

2.2    What  is  the  impact  on 
community  and  regional  economies  and 
well  being,  and  the  national  economy  of 
such  reduced  availability  and 
affordability  for  those  customers? 

III.  Impact  of  Potential  Future  Acts  of 
Terrorism 

In  this  section  we  solicit  comment  on 
the  effect  of  potential  future  acts  of 
terrorism — single  events  or  aggregation 
of  several  events  across  locale  or  across 
a  time  period — that  could  cause 
significant  and  extended  disruptions  in 
availability  of  insurance  lines  cited  in 
1.2. 

3.1     In  order  to  facilitate  our  analysis, 
please  set  out  the  consequences  of 
potential  future  acts  of  terrorism  for 
each  line  of  insurance  cited  in  1.2 
within  the  following  broad  dimensions: 

(1)  The  relative  concentration  of  the 
insurance  industry  exposed  to  the  loss 
(including  the  following  categories:  (a) 
Loss  broadly  distributed — share  of  loss 
is  equivalent  to  market  share;  (b) 
concentration  of  loss  among  many  small 
companies — share  of  loss  is  greater  than 
market  share  for  large  number  of  small 
companies  and  less  than  market  share 
among  market  leaders;  (c)  concentration 
of  loss  among  market  leaders — share  of 
loss  is  greater  than  market  share  for 
large  companies  and  less  than  market 
share  among  small  companies;  (d)  other 
distributions  deemed  of  interest);  and 

(2)  the  size  of  the  loss  (including  the 
following  categories:  net  present  value 
of  losses  of  approximately  the  following 
sizes:  $5  billion,  $15  billion,  $30  billion, 
$60  billion  or  larger). 

Within  each  "cell"  identified  by  a 
single  concentration  and  loss  category, 
please  describe  as  specifically  as 
possible: 

•  Impact  on  financial  capacity  of 
insurers  in  the  line  {e.g.,  as  reduction  in 
share  of  large  local,  regional  or  national 
market),  whether  and  how  many 
insolvencies  might  be  the  result,  the 
extent  to  which  state  guarantee  funds 
might  be  affected,  any  systemic  impact 
on  the  insurance  industry;  and  the 
length  of  time  over  which  the  industry 
might  be  able  to  recover. 


•  Scope  of  any  significant  reduction 
in  availability  of  coverage  in  the  line, 
including  length  of  time  over  which 
coverage  is  reduced  and  numbers  of 
customers  or  subsets  of  customers 
potentially  affected. 

•  Scope  of  impact  on  the  economies 
and  well  being  of  the  communities  in 
which  the  reductions  in  availability  take 
place,  the  associated  regions,  and  the 
national  economy.  Please  be  specific  as 
to  how  the  impact  is  transmitted  from 
the  affected  community  to  the  regional 
and  national  economy. 

If  you  do  not  believe  this  format 
allows  you  to  adequately  answer  the 
question,  please  alter  as  needed.  Please 
note  that  descriptions  of  scenarios  of 
individual  events  are  not  likely  to  be  as  ' 
helpful  as  broad  aggregates. 

3.2  If  not  already  identified  in  the 
matrix  above,  please  describe  the  class 
of  events  with  the  "worst"  impact  for 
the  line  of  insurance  affected,  indicating 
the  concentration  and  the  size  of  the 
event  (or  aggregate  of  events). 

3.3  Please  describe,  to  the  extent 
possible,  the  likelihood  of  the  events 
included  in  the  matrix  above. 

3.4  Please  indicate  whether  you 
believe  that  the  severity  and  likelihood 
of  these  events  as  you  have  described 
them  is  accurately  reflected  in  current 
insurance  availability  conditions.  Please 
be  as  specific  as  possible,  including 
ci.ting  instances  from  your  answers  to 
questions  2.1-2.4. 

Dated:  June  6,  2003. 

Mark  Warshawsky, 

Acting  Assistant  Secretary  for  Economic 
Policy. 

|FR  Doc.  03-15074  Filed  6-13-03;  8.:45  am) 

8IUJNG  CODE  4810-25-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  4626 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
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4626,  Alternative  Minimiun  Tax — 
Corporations. 

DATES:  Written  comments  should  be 
received  on  or  before  August  15,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage  at 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224,  or  at  (202)  622- 
3945,  or  through  the  Internet  at 
CAROLA.SA  VAGE@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Alternative  Minimum  Tax — 
Corporations. 

OMB  Number  1545-0175. 

Form  Number  4626. 

Abstract:  Form  4626  is  used  by 
corporations  to  calculate  their  ' 

alternative  minimum  tax  under  section 
55  of  the  Internal  Revenue  Code.  The 
IRS  uses  the  information  on  the  form  to 
determine  whether  the  tax  has  been 
computed  correctly. 

Current  Actions:  The  form  was 
overhauled  to  reduce  its  size.  Low  usage 
lines  were  eliminated  (former  lines  2g, 
2p,  and  2q)  to  reduce  the  form  ft-om  2 
pages  to  1 .  The  adjustment  and 
preference  items  was  "unindented"  so 
we  could  eliminate  a  subtotal  line.  Also 
former  line  8-a  was  eliminated,  total 
carry  forward  line  (page  2).  Further,  a 
Note  at  the  top  of  the  form  to  alert 
taxpayers  that  if  they  qualify  as  a  small 
corporation  under  explained  on  the 
form. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
60,000 

Estimated  Time  Per  Respondent:  43 
hr.,  17  min. 

Estimated  Total  Annual  Burden 
Hours:  2,923.800 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  beoome  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 


Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  9,  2003. 
Glenn  P.  Kirkland, 
IRS  Reports  Clearance  Officer. 
(PR  Doc.  03-15159  Filed  6-13-03;  8:45  am] 
BILMNG  COOE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8853 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8853,  Archer  MS  As  and  Long-Term  Care 
Insiu'ance  Contracts. 
DATES:  Written  comments  should  be 
received  on  or  before  August  15,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage  at 


Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue  NW. , 
Washington,  DC  20224,  or  at  (202)  622- 
3945,  or  through  the  Internet  at 
CAROL.A.SAVAGE@irs.g6v. 

SUPPLEMENTARY  INFORMATION: 

Title:  Archer  MSAs  and  Long-Term 
Care  Insurance  Contracts. 

OMB  Number  1545-1561 . 

Form  Number  8853. 

Abstmct:  This  form  is  used  by  ■ 
individuals  to  report  general 
information  about  their  Archer  medical 
savings  accounts  (MSAs),  to  figure  their 
MSA  deductions,  and  to  figure  their 
taxable  distributions  from  MSAs.  The 
form  is  also  used  to  report  taxable 
payments  fi-om  long-term  care  (LTC) 
contracts. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
56,000. 

Estimated  Time  Per  Respondent:  1 
'  hour,  47  minutes. 

Estimated  Total  Annual  Burden 
Hours:  100,795. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
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or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  9.  2003. 
Glenn  P.  Kirkland, 

IRS  Reports  Clearance  Officer. 

|FR  Doc.  03-15160  Filed  6-13-03:  8:45  am| 

BILLING  CODE  4S30-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  990-T 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Trea.sury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
990-T,  Exempt  Organization  Business 
Income  Tax  Return. 
DATES:  Written  comments  should  be 
received  on  or  before  August  15,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Lamice  Mack  at 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224.  or  at  (202)  622- 
3179,  or  through  the  Internet  at 
Lamice.Kfack@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Exempt  Organization  Business 
Income  Tax  Return. 

OMB  Number:  1545-0687. 

Fonn  Number:  990-T. 

Abstract:  Form  990-T  is  used  to 
report  and  compute  the  unrelated 
business  income  tax  imposed  on  exempt 
organizations  by  Internal  Revenue  Code 
section  511  and  the  proxy  tax  imposed 
by  Code  section  6033(e).  The  form 
provides  the  IRS  with  the  information 
necessary  to  determine  that  the  tax  has 
been  properly  computed. 

Current  Actions:  The  following 
changes  are  being  considered: 


A.  Because  of  section  501  of  the  Tax 
Refief  Extension  Act  of  1999  (Pub.  L. 
106-170),  beginning  in  tax  year  2000  the 
aggregate  amounts  of  credits  allowed 
under  Subtitle  A,  Chapter  1,  Subchapter 
A,  Part  IV,  Subpart  A  of  the  Internal 
Revenue  Code,  will  offset  both  a 
corporation's  regular  tax  liability  and  its 
minimum  tax.  Because  of  this  law 
change.  Line  42  (alternative  minimum 
tax)  is  relocated  to  Line  38.  The  other 
lines  are  being  renumbered  to  reflect 
this  change. 

B.  Schedule  F  of  Form  990-T  was 
used  to  compute  the  amount  of  specific 
payments  (interest,  annuity,  royalty,  or 
rent)  that  met  the  binding  contract 
exception  of  Public  Law  105-34.  section 
1041(b)(2)  and  are  included  on  line  8. 
The  binding  contract  exception,  in  effect 
on  June  8, 1997,  expires  as  of  August  4, 
2000.  Therefore.  Schedule  F  is  being 
deleted  as  it  is  no  longer  needed. 

Type  o/flev/ew;  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
37.103. 

Estimated  Time  Per  Respondent:  138 
hours.,  3  minutes. 

Estimated  Total  Annual  Burden 
Hours.  5.122,070. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 


technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  6,  2003. 
Glenn  Kirkland, 

IRS  Reports  Clearance  Officer. 

|FR  Doc.  03-15161  Filed  6-13-03;  8:45  ami 

BILUNG  CODE  4830-01 -P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Forms  1040-ES,  1040-ES 
(NR),  and  1040-ES  (Espanol) 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  1040- 
ES,  Estimated  Tax  for  Individuals. 
1040-ES  (NR),  U.S.  Estimated  Tax  for 
Nonresident  Alien  Individuals,  and 
1040-ES  (Espanol),  Contribuciones 
Federates  Estimadas  Del  Trabajo  Por 
Cuenta  Propia  Y  Sobre  el  Empleo  De 
Empleados  Domesticos — Puerto  Rico. 
DATES:  Written  comments  should  be 
received  on  or  before  August  15,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  directed  to  Carol  Savage  at 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224,  or  at  (202)  622- 
3945,  or  through  the  Internet  at 
carol.a.savage@irs.gov. 

SUPPLEMENTARY  INFORMATION:  Title: 
1040-ES,  Estimated  Tax  for  Individuals, 
1040-ES  (NR),  U.S.  Estimated  Tax  for 
Nonresident  Alien  Individuals,  and 
1040-ES  (Espanol),  Contribuciones 
Federates  Estimadas  Del  Trabajo  Por 
Cuenta  Propia  Y  Sobre  el  Empleo  De 
Empleados  Domesticos — Puerto  Rico. 
OMB  Number:  1545-0087. 
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Form  Number:  104a-ES,  1040-ES 
(NR),  and  1040-ES  (Espanol). 

Abstract:  Form  1040-ES  is  used  by 
U.S  citizens  and  resident  aliens  to  make 
estimated  tax  payment  of  income  (and 
self-employment)  tax  due  in  excess  of 
tax  withheld.  Form  1040-ES(NR)  is 
used  by  nonresident  aliens  to  pay  any 
income  tax  due  in  excess  of  tax 
withheld.  Form  1040-ES  (Espanol)  is 
printed  in  Spanish  for  use  in  Puerto 
Rico  and  includes  payment  vouchers  for 
payment  of  self-employment  tax  on  a 
current  basis. 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Responses: 
40,991,991. 

Estimated  Time  Per  Response:  2 
hours,  18  minutes. 

Estimated  Total  Annual  Burden 
Hours;  94,591 ,282. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retimis  and 
tax  retiun  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  biu"den  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or.  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  June  10,  2003. 
Glenn  P.  Kirkland, 

mS  Reports  Clearance  Officer. 

(FR  Doc.  03-15162  Filed  6-13-03;  8:45  am] 

BILUNG  CODE  483O-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Corhment    ' 
Request  for  Notice  2000-28 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Notice 
2000-28,  Coal  Exports. 
DATES:  Written  comments  should  be 
received  on  or  before  August  15,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  conunents 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  notice  should  be  directed  to 
Carol  Savage  at  Internal  Revenue 
Service,  room  6407,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224,  or 
at  (202)  622-3945,  or  through  the 
Internet  at  CAROL.A.SAVAGE@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Coal  Exports. 

OMB  Number:  1545-1690. 

Notice  Number:  Notice  2000-28. 

Abstract:  Notice  2000-28  provides 
guidance  relating  to  the  coal  excise  tax 
imposed  by  section  4121  of  the  Internal 
Revenue  Code.  The  notice  provides 
rules  under  the  Code  for  making  a 
nontaxable  sale  of  coaLfor  export  or  for 
obtaining  a  credit  or  refund  when  tax 
has  been  paid  with  respect  to  a 
nontaxable  sale  of  eoal  for  export. 

Current  Actions:  There  are  no  changes 
being  made  to  the  notice  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
400. 


Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  400. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciuacy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  10.  2003. 
Glenn  P.  Kirkland, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  03-15163  Filed  6-13-03;  8:45  am] 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1 120-IC-DfSC, 
Schedules  K  and  P 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasiuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 


35780 


Federal  Register/ Vol.  68,  No.  115 /Monday,  June  16,  2003 /Notices 


opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1120-IC-DISC,  Interest  Charge  Domestic 
International  Sales  Corporation  Return. 
Schedule  K  (Form  1120-IC-DISC). 
Shareholder's  Statement  of  IC^DISC 
Distributions,  and  Schedule  P  (Form 
1120-IC-DISC).  Intercompany  Transfer 
Price  or  Commission. 
DATES:  Written  comments  should  be 
received  on  or  before  August  15,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glerm  P.  iGrkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Carol  Savage  at 
Internal  Revenue  Service,  room  6407. 
1111  Constitution  Avenue  NW.. 
Washington.  DC  20224,  or  at  (202)  622- 
3945.  or  through  the  Internet  at 
CAROL.  ASA  VAGE@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Form  1120-IC-DISC.  Interest 
Charge  Domestic  International  Sales 
Corporation  Return.  Schedule  K  (Form 
1120-IC-DISC).  Shareholder's 
Statement  of  IC-DISC  Distributions,  and 
Schedule  P  (Form  1120-IC-DISC), 
Intercompany  Transfer  Price  or 
Commission. 

OMB  Number:  1545-0938. 

Form  Numbers:  1120-IC-DISC. 
Schedules  K  and  P. 

Abstract:  U.S.  corporations  that  have 
elected  to  be  an  interest  charge  domestic 
international  sales  corporation  (IC- 
DISC)  file  Form  1120-IC-DISC  to  report 
their  income  and  deductions.  The  IC- 
DISC  is  not  taxed,  but  IC-DISC 
shareholders  are  taxed  on  their  share  of 
IC-DISC  income.  IRS  uses  Form  1120- 
IC-DISC  to  check  the  IC-DISC's 
computation  of  income.  Schedule  K 
(Form  1120-IC-DISC)  is  used  to  report 
income  to  shareholders.  Schedule  P 
(Form  1120-IC-DISC)  is  used  by  the  IC- 
DISC  to  report  its  dealings  with  related 
suppliers. 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  individuals  or 
households. 

Estimated  Number  of  Respondents: 
1.200. 

Estimated  Time  Per  Respondent:  190 
hours,  10  minutes. 


Estimated  Total  Annual  Burden 
Hours:  228,212. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  10,  2003. 
Glenn  P.  Kirkland, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  03-15164  Filed  6-13-03;  8:45  am] 

BILLINQ  CODE  4830-01-P 


DEPARTMEm-  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8633 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request,  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 


Paperwork  Reduction  Act  of  1995.    • 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy,  the  IRS  is 
soliciting  comments  concerning  Form 
8633,  Application  to  Participate  in  the 
IRS  e-file  Program. 
DATES:  Written  comments  should  be 
received  on  or  before  August  15,  2003, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage  at 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue  NW., 
Washington.  DC  20224,  or  at  (202)  622- 
3945,  or  through  the  internet  at 
CAROL.  A .  SA  VA  GE@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Application  to  Participate  in  the 
IRS  e-file  Program. 

OMB  Number:  1545-0991. 

Form  Number:  8633. 

Abstract:  Form  8633  is  used  by  tax 
preparers,  electronic  return  collectors, 
software  firms,  service  bureaus  and 
electronic  transmitters  as  an  application 
to  participate  in  the  electronic  filing 
program  covering  individual  income  tax 
returns. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  and  not-for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
50,000. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  50,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice; 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
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(a)  Whether  the  collection  of 
information-  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  10,  2003. 
Glenn  P.  Kirkland, 
IRS  Reports  Cleamnce  Officer. 
(FR  Doc.  03-15165  Filed  6-13-03;  8:45  am) 
BILLING  CODE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  990-W 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy,  the  IRS  is 
soliciting  comments  concerning  Form 
990-W,  Estimated  Tax  on  Unrelated 
Business  Taxable  Income  for  Tax- 
Exempt  Organizations. 
DATES:  Written  comments  should  be 
received  on  or  before  August  15,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage  at 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224.  or  at  (202)  622- 
3945,  or  through  the  Internet  at 
CAROL.A.SA  VAGE@irs.gov. 


SUPPLEMENTARY  INFORMATION: 

Title:  Estimated  Tax  on  Unrelated 
Business  Taxable  Income  for  Tax- 
Exempt  Organizations. 

OMB  Number:  1545-0976. 

Form  Number:  990-W. 

Abstract:  Form  990-W  is  used  by  tax- 
exempt  trusts  and  tax-exempt 
corporations  to  figuire  estimated  tax 
liability  on  unrelated  business  income 
and  on  investment  income  for  private 
foundations  and  the  amount  of  each 
installment  pajrment.  Form  990-W  is  a 
worksheet  only.  It  is  not  required  to  be 
filed. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Not-for-profit  - 
institutions  and  business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
27,265. 

Estimated  Time  Per  Respondent:  14 
hours,  12  minutes. 

Estimated  Total  Annual  Burden 
Hours:  387,392. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control 
nimiber.  Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally^ 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  biuden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 


maintenance,  and  purchase  of  ser\'ices 
to  provide  information. 

Approved:  June  10,  2003. 
Glenn  P.  Kirkland. 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  03-15166  Filed  6-13-03; 8:45  am] 

BILLING  COOE  483(M>1-P 


DEPARTIMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0265] 

Agency  Information  Collection 
Acthmies  Under  OMB  Review 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.),  this  notice 
aimounces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  conunent. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  July  16,  2003. 

FOR  FURTHER  INFORMATK>N  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Records  Management  Service 
(005E3).  Department  of  Veterans  Affairs. 
810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  (202)  273-8030, 
FAX  (202)  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0265." 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human     • 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503.  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0265"  in  any  correspondence. 
SUPPLEMENTARY  INFORMATION:    ' 

Title:  Application  for  Counseling,  VA 
Form  28-8832. 

OMB  Control  Number:  2900-0265. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  A  veteran  or  dependent  may 
use  VA  Form  28-8832  to  apply  for 
counseling  services.  Vocational 
Rehabilitation  and  Counseling  will  use 
the  information  on  (he  form  to  quickly 
assess  an  applicant's  probable 
entitlement  to  counseling,  to  call  up     . 
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further  records  if  necessary,  and  to 
contact  the  applicant  to  schedule  a 
counseling  appointment. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  April 
1,2003,  at  page  15798. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  41 7  hours. 

Estimated  Average  Burden  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
5,000. 

Dated:  |une  5.  2003. 

By  direction  of  the  Secretary. 
Martin  L.  Hill, 

Acting  Director.  Records  Management 
Service. 

|FR  Doc.  03-15076  Filed  6-13-03;  8:45  am] 

BILUNG  CODE  S32O-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2g00-NEW  (VA  Home 
Loan  Guaranty  Program  Evaluation)] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Office  of  Policy  and  Planning, 
Department  of  Veterans  Affairs. 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 


(44  U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Office  of  Policy  and 
Planning  (OPPA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  July  16.  2003. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Informatioh  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW..  Washington,  DC  20420,  (202)  273- 
8030  or  FAX  (202)  273-5981  or  e-mail: 
denise. mclamb@mail.  va.gov.  Please 
refer  to  "OMB  Control  No.  2900-NEW 
(Pension  and  Parents  DIG  Participants)". 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  Desk  Officer.  OMB  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building.  Room  10235, 
Washington.  DC  20503.  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
NEW  (Pension  and  Parents  DIC 
Participants)". 

SUPPLEMENTARY  INFORMATION: 

Title:  VA  Home  Loan  Guaranty 
Program  Evaluation.  (OMB  Control  No. 
2900 — NEW  (VA  Home  Loan  Guaranty 
Program  Evaluation).) 

Type  of  Review:  New  collection. 

Abstract:  The  purpose  of  these 
surveys  is  to  provide  information  for  an 
evaluation  that  assesses  the 


effectiveness  and  efficiency  of  VA  Home 
Loan  Guaranty  Program  for  assisting 
eligible  veterans  and  active  duty 
military  personnel  to  purchase, 
construct,  repair,  or  improve  a  dwelling 
that  they  will  own  and  occupy  as  their 
home;  and  to  assess  the  adequacy, 
efficiency,  and  effectiveness  of  the 
Specially  Adapted  Housing  Grant 
Program.  These  surveys  will  assist  VA 
with  the  improvement  of  program 
operations  and  development  of  policy 
positions  to  support  the  needs  and 
requirements  of  the  veteran  population. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  April  " 
1,  2003.  at  pages  15797-15798. 

Affected  Public:  Individuals  or 
households. 

Estimated  Time  Per  Respondent  and 
Annual  Burden:  1,1^1  hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
2.281. 

Dated:  )une  5.  2003. 
By  direction  of  the  Secretary. 
Martin  L.  Hill, 

Acting  Director,  Records  Management 

Service. 

(PR  Doc.  03-15077  Filed  6-13-03;  8:45  am) 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JUNE  16.  2003 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importation  of 
animals  and  animal 
products: 

Tuberculosis  testing;  cattle 
from  Mexico;  put>lished  6- 
16-03 

COMMERCE  DEPARTMEffT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Carit)t)ean.  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  and  South 
Atlantic  coastal 
migratory  pelagic 
resources  and  Gulf  of 
Mexico  reef  fish; 
put>lished  5-15-03 
West  Coast  States  and  , 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
correction;  published  6- 
16-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
3.'eas: 

Wisconsin;  published  4-17- 
03 
Hazardous  waste  program 
authorizations: 
Texas;  published  4-15-03 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 

Arkansas  and  Louisiana; 

published  5-22-03 
Texas;  published  5-23-03 
Television  broadcasting: 

Noncommercial  educational 
broadcast  station 
applicants;  comparative 
standards  reexamination; 
motion  for  stay  of  low 
power  television  auction; 
published  5-15-03 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  travel: 

Travel  expenses  paynrtenl 
from  non-Federal  source; 
published  3-17-03 

HOMELAND  SECURITY  , 
DEPARTMENT 

Coast  Guard 

Drawbridge  operations: 

Florida;  published  6-10-03 

Louisiana;  published  5-27-03 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

FHA  programs;  introduction: 

FIHA  single  family  appraiser 
rosteT  appraiser 
qualifications  for 
placement;  published  5- 
16-03 

NUCLEAR  REGULATORY 
COMMISSION 

Domestic  licensing 
proceedings  and  issuance  of 
orders;  practice  rules: 

Official  records;  availability; 
published  4-17-03 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 

Nonmanufacturer  rule; 
waivers — 

Overhead  fiber  optic 
groundwire  and  ancillary 
hardware  components; 
published  6-13-03 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

Pilatus  Aircraft  Ltd.; 
published  5-2-03 

Standard  instrument  approach 
procedures;  published  6-16- 
03 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Pipeline  safety: 

l-lazardous  liquid 
transportation — 

Required  repairs  delayed 
by  need  to  obtain 
permit;  altemative 
mitigation  measures; 
published  6-16-03 

TREASURY  DEPARTMENT 

Comptroller  of  the  Currency 

Debt  cancellation  contracts 
and  debt  suspension 
agreements;  national  bank 
standards;  published  9-19- 
02 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Grapes  grown  in — 
California;  comments  due  by 
6-23-03;  published  4-22- 
03  [FR  03-09843) 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Pistachk)  nuts,  in  shell  and 

sfielled;  grade  standards; 

comments  due  by  6-23-03; 

published  5-23-03  [FR  03- 

12805] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Interstate  transportation  of 

animals  and  animal  products 

(quarantine): 

Tuberculosis  in  cattle  and 
bison — 

State  and  area 
classifications; 
comments  due  by  6-24- 
03;  published  4-25-03 
[FR  03-10242] 
AGRICULTURE 
DEPARTMENT 
Natural  Resources 
Conservation  Service 
Support  activities: 
Technical  service  provider 
assistance;  comments  due 
by  6-23-03;  published  3- 
24-03  [FR  03-06668] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Magnuson-Stevens  Act 
provisions — 

Pacific  Coast  groundfish; 
fishing  capacity 
reduction  program; 
comments  due  by  6-27- 
03;  published  5-28-03 
[FR  03-13274] 
Marine  mammals: 
Incidental  taking — 
San  Nk:olas  Island,  CA; 
missile  launch 
operations;  pinnipeds; 
comments  due  by  6-23- 
03;  published  5-9-03 
[FR  03-11613] 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 

Patent  cases: 
Patent  statute;  changes  to 
implement  2002  inter 


partes  reexaminatk>n  and 
otf>er  technical 
amendments;  comments 
due  by  6-27-03;  published 
4-28-03  [FR  03-10412] 
COURT  SERVICES  AND 
OFFENDER  SUPERVISION 
'  AGENCY  FOR  THE 
DISTRICT  OF  COLUMBIA 
Acceptance  of  gifts;  comments 
,  due  by  6-23-03;  published 

4-22-03  [FR  03-09937] 
Organizatkxi,  functkxis,  and 
autttority  delegations: 
Agency  seal;  comments  due 
by  6-23-03;  published  4- 
22-03  [FR  03-09936] 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Federal  Prison  Industries, 
Inc.;  increased  waiver 
threshbid;  comn>ents  due 
by  6-23-03;  published  5- 
22-03  [FR  03-12305] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs:  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Vermont;  comments  due  by 
6-23-03;  published  5-22- 
03  [FR  03-12863] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Vermont;  comments  due  by 
6-23-03;  published  5-22- 
03  [FR  03-12864] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

West  Virginia:  comments 
due  by  6-26-03:  published 
5-27-03  [FR  03-13176] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

West  Virginia;  comments 
due  by  6-26-03;  published 
5-27-03  [FR  03-13177] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  State  authority 
delegations: 

New  Hampshire;  comments 
due  by  6-27-03;  published 
5-28-03  [FR  03-13174] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 
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New  Hampshire;  comments 
due  by  6-27-03;  published 
5-28-03  [FR  03-13175] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Superlund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  6-23-03;  published 
5-22-03  [FR  03-12612) 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Superlund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  6-23-03;  published 
5-22-03  [FR  03-12613) 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Superlund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update;  comments  due 
by  6-23-03;  published 
5-22-03  [FR  03-12614] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  6-23-03;  published 
5-22-03  (FR  03-12615] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Toxic  substances: 
Preliminary  assessment 
intormation  reporting — 
Benzenamine,  3-chloro- 
2,6-dinitro-N,N-dipropyl- 
4-(trifluoromethyl),  etc.; 
comments  due  by  6-25- 
03;  published  6-11-03 
[FR  03-14749] 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services; 
Telcommunications  Act  of 
1996;  implementation — 
Pay  telephone 
reclassification  and 
compensation 
provisions;  comments 
due  by  6-23-03; 
published  6-2-03  [FR 
03-13722] 
Radio  stations;  table  of 
assignments: 

Cantomia;  comments  due  by 
6-26-03;  published  5-22- 
03  [FR  03-12793) 


FEDERAL  TRADE 
COMMISSION 

Alternative  fuels  and 
alternative  fueled  vehicles; 
labeling  requirements; 
comments  due  by  6-23-03; 
published  5-8-03  [FR  03- 
11391] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR); 

Federal  Prison  Industries, 
Iru:.;  increased  waiver 
threshold;  comments  due 
by  6-23-03;  published  5- 
22-03  [FR  03-12305) 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare: 
Billing  privileges; 
establishment  and 
maintenance 
requirements;  comments 
due  by  6-24-03;  published 
4-25-03  (FR  03-09943] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumption: 
Infant  formula;  current  good 
manufacturing  practice, 
quality  control  procedures, 
etc.;  comments  due  by  6- 
27-03;  published  4-28-03 
[FR  03-10301) 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  watenways  safety: 
St.  Croix,  US.  Virgin 
Islands;  security  zone; 
comments  due  by  6-27- 
03;  published  4-28-03  [FR 
03-10293] 

INTERIOR  DEPARTMENT 
Fish  aitd  Wildlife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Cactus  ferruginous 

pygmy-owl;  Arizona 

distinct  population 

segment;  comments 

due  by  6-27-03; 

published  4-28-03  [FR 

03-10531] 
Coastal  California 

gnatcatcher;  comments 

due  by  6-23-03; 

published  4-24-03  [FR 

03-09435] 
Mussels  in  Mobile  River 

Basin,  AL;  comments 

due  by  6-24-03; 

published  3-26-03  [FR 

03-06903) 


San  Diego  fairy  shrimp; 
comments  due  by  6-23- 
03;  published  4-22-03 
[FR  03-09434] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Federal  Prison  Industries, 
IrK.;  irKreased  waiver 
threshold;  comments  due 
by  6-23-03;  published  5- 
22-03  [FR  03-12305] 

NUCLEAR  REGULATORY 
COMMISSION 

Nuclear  equipment  and 
material;  export  and  import: 
Major  nuclear  reactor 
components;  general 
import  license;  comments 
,         due  by  6-27-03;  published 
5-28-03  [FR  03-132^7) 

NUCLEAR  REGULATORY 
COMMISSION 

Nuclear  equipment  and 
material;  export  and  import: 
Major  nuclear  reactor 
components;  general 
import  license;  comments 
due  by  6-27-03;  published 
5-28-03  [FR  03-13216] 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
Nonmanufacturer  rule; 
waivers — 
Other  ordnance  and 

accessories 

manufacturing; 

comments  due  by  6-25- 

03;  published  6-13-03 

[FR  03-14851] 
Small  arms  manufacturing; 

comments  due  by  6-25- 

03;  published  6-13-03 

[FR  03-14850] 
Size  for  Multiple  Award 
Schedule  and  other  , 

multiple  award  contract' 
purposes  and  8(a) 
business  development/ 
small  disadvantaged 
business  status 
determinations;  comments 
due  by  6-24-03;  published 
4-25-03  [FR  03-10286] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules,  etc.: 

Grand  Canyon  National 
Pari<,  AZ;  special  flight 
rules  in  vicinity — 

Aircraft  operations;  noise 
limitations;  comments 
due  by  6-23-03; 
published  5-24-03  [FR 
03-06918] 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airspace: 
Construction  or  alteration  In 
vicinity  of  private 
residence  of  President  of 
United  States;  comments 
due  by  6-23-03;  published 
4-22-03  [FR  03-09886] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
AirtHJs;  comments  due  by  6- 
23-03;  published  5-23-03 
[FR  03-12836) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 
6-23-03;  published  4-23- 
03  [FR  03-09691] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 
6-24-03;  published  4-25- 
03  [FR  03-10115] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Bombardier;  comments  due 
by  6-23-03;  published  5- 
23-03  [FR  03-12964] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Consolidated,  Consolidated 
Vultee,  and  Convair; 
comments  due  by  6-23- 
03;  published  4-22-03  [FR 
03-09861] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
de  Havilland;  comments  due 

by  6-23-03;  published  4- 

16-03  [FR  03-09304) 
Domier;  comments  due  by 

6-23-03;  published  5-15- 

03  [FR  03-12112) 
Dowty  Aerospace  Propellers; 

comments  due  by  6-27- 

03;  published  4-28-03  [FR 

03-10334] 

Eurocopter  France; 
comments  due  by  6-23- 


Federal  Register /Vol.  68,  No.  115 /Monday,  June  16,  2003 /Reader  Aids 


03;  published  4-22-03  [FR 
03-09864] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
McDonnell  Douglas; 
comments  due  by  6-24- 
03;  published  4-25-03  [FR 
03-09981) 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
Pratt  &  Whitney;  comments 
due  by  6-23-03;  published 
4-23-03  [FR  03-09984) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  6-25-03;  published 
5-9-03  [FR  03-11645)* 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E5  airspace;  comments 
due  by  6-23-03;  published 
5-22-03  [FR  03-12818] 
TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 
International  banking  activities: 


Foreign  banks  seeking  to 
establish  Federal 
branches  and  agencies  in 
U.S.;  approval  procedures; 
comments  due  by  6-23- 
03;  published  4-23-03  [FR 
03-09733] 
TREASURY  DEPARTMENT 
Fiscal  Service 
Checks  drawn  on  U.S. 
Treasury;  indorsement  and 
payment;  comments  due  by 
6-23-03;  published  4-23-03 
[FR  03-09998] 
TREASURY  DEPARTMENT 
Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act; 
implementation — 
Banks  lacking  Federal 
functional  regulator; 
customer  identification 
programs;  comments 
due  by  6-23-03; 
published  5-9-03  [FR 
03-11015] 
TREASURY  DEPARTMENT 
Alcohol  and  Tobacco  Tax 
and  Trade  Bureau 
Alcoholic  beverages: 
Flavored  malt  beverages; 
comments  due  by  6-23- 
»      03;  published  3-24-03  [FR 
03-06855] 
Labeling  and  advertising; 
organic  claims;  comments 


due  by  6-23-03;  published 
5-9-03  [FR  03-11609) 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  httpj/ 
www.  nara.gov/fedreg/ 
plawcurT.html. 

The  text  of  laws  is  not 
published  in  tfie  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  fonm  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

S.  243/P.L.  108-28 

Conceming  participation  of 
Taiwan  in  the  Worid  Health 
Organization.  (May  29,  2003; 
117  Stat.  769) 


S.  330/P.L.  108-29 

Veterans'  Memorial 
Preservation  and  Recognition 
Act  of  2003  (May  29,  2003; 
117  Stat.  772) 

S.  870/P.L.  108-30 

To  amend  the  Richard  B. 
Russell  National  School  Lunch 
Act  to  extend  the  availability 
of  funds  to  carry  out  the  fruit 
and  vegetable  pilot  program 
(May  29,  2003;  117  Stat.  774) 

Last  List  May  30,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronk:  mail 
notifkation  service  of  newly 
enacted  publk:  laws.  To 
subscril}e,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service,  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


CFR  CHECKUST 


THte 


Stock  NumiMr 


Pries       Ravision  Date 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  corhplete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Offices  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  informatkin  at>out  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

S1 195  00  domestic,  $298  75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P  O.  Box  371954,  Pittsburgh,  PA  15250-7954  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover)  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  800  am  to  4:00  p  m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

Title  Slock  Number  Price       Revision  Date 


1,  2  (2  Reserved) (869-050-0000 1-6) 

3  (1997  Compilotion 
ond  Parts  100  and 
101)  (869-050-00002-^) 


4  (869-050-00003-2) 

5  Parts: 

1-699  (869-050-00004-1) 

700-1 199  (869-050-00005-9) 

1200-End,  6(6 
Reserved)  (869-050-00006-7) 

7  Parts: 

1-26  (869-050-00007-5) 

27-52  ■ (869-050-00008-3) 

53-209 (869-050-00009-1) 

210-299 (869-050-00010-5) 

300-399 (869-050-0001 1-3) 

400-699 (869-050-00012-1) 

700-899 (869-050-00013-0) 

900-999 (869-050-00014-8) 

1000-1 199  (869-050-00015-6) 

1200-1599  (869-^)50-00016-4) 

1600-1899  .7. (869-050-00017-2) 

1900-1939  (869-050-00018-1) 

1940-1949 (869-050-00019-9) 

1950-1999  (869-050-00020-2) 

2000-End (869-050-00021-1) 

8  (869-050-00022-9) 58.00 

9  Parts: 

1-199 (869-050-00023-7) 

200-End  (869-050-00024-5) 

10  Parts: 

1-50  (869-050-00025-3) 

51-199 (869-05O-00026-1) 

200-499 (869-050-00027-0) 

500-End  (869-050-00028-8) 

11  (869-050-00029-6) 

12  Parts: 

1-199  (869-050^)0030-0) 

200-219 (869-050-00031-8) 

220-299 (869-050-00032-6) 

300-499 (869-050^)0033-4) 

500-599 (869-050-00034-2) 

600-899 (869-050-00035-1) 

900-End  (869-050-00036-9) 

13  (869-050-00037-7) 


9.00 

"Jan. 

.2003 

32.00 

'Jon. 

.2003 

9.50 

Jan. 

.2003 

57.00 

Jan 

.2003 

46.00 

Jon. 

.2003 

58.00 

Jan. 

.2003 

40.00 

Jon. 

?(m 

47.00 

Jan. 

.2003 

36.00 

Jan. 

2003 

59.00 

Jan. 

.2003 

43.00 

Jan. 

,2U03 

39.00 

Jan 

.2003 

42.00 

Jan. 

.2003 

57.00 

Jan 

.2003 

23.00 

Jan. 

.2003 

58.00 

Jan, 

.2003 

61.00 

Jan. 

2003 

29.00 

"Jan. 

.2003 

47.00 

Jan. 

■  2003 

45.00 

Jan.  1 

2003 

46.00 

Jan. 

.2003 

58.00 

Jan.  1 

.2003 

58.00 

Jan.  1 

.2003 

56.00 

Jan.  1 

.2003 

■  58.00 

Jan.  1 

2003 

56.00 

Jan.  1 

2003 

44.00 

Jan.  1 

2003 

58.00 

Jan.  1 

2003 

38.00 

Jon.  1 

.2003 

30.00 

Jon.  1 

20a3 

38.00 

Jon.  1 

2003 

58.00 

Jan.  1 

2003 

43.00 

Jon  1 

■Am 

38.00 

Jon.  1 

.2003 

54.00 

Jon.  1 

.2003 

47.00 

Jon.  1 

.2003 

47.00 

Jon.  1 

.2003 

60.00 
58.00 
28.00 
47.00 
43.00 

37.00 
57.00 
40.00 

47.00 
57.00 

50.00 
55.00 
59.00 


14  Parts: 

J-59 (86W)50-00038-5)  . 

60-139 (86W)5O-00039-3)  . 

140-199 (869-O50-00040-7)  . 

20CK1199 (869-050-00041-5)  . 

1200-End (869-050-00042-3)  . 

15  Parts: 

0-299  (869-050-00043-1)  . 

300-799 (869-050-00044-0)  . 

800-£nd  (869-050-00045-8)  .. 

16  Parts: 

0-999  (869-050-00046-6)  .. 

1000-End ., (869-050-00047-4)  .. 

17  Parts: 

1-199  (869-050-00049-1)  .. 

200-239 (869-048-00049-6)  .. 

240-End  (869-048-00050-0)  .. 

18  Parts: 

1-399  (869-O50-O0052-1) 62.00 

400-End  (869-050-00053-9) -^5.00 

19  Parts: 

1-140  (869-050-00054-7)  .. 

141-199 (869-048-00054-2)  .. 

•20O-End  (869-050-00056-3)  .. 

20  Parts: 

1-399 (869-048-00056-9)  .. 

400-499 (869-048-00057-7)  .. 

500-End  (869-050-00059-8)  .. 

21  Parts: 

1-99  (869-O5O-O0060-1) 40.00 

100-169 (869-048-00060-7) 46.00 

•170-199  (869-050-00062-8) 50.00 

200-299 (869-050-00063-6) 17.00 

300-499 (869-05O-O0064-4) 29.00 

•500-599 (869-050-00065-2)  47.00 

600-799 (869-050-00066- 1) 15.00 

800-1299  (869-048-00066-6) 56.00 

1300-End (869-050-00068-7) 22.00 

22  Parts: 

1-299  (869-O48-O0068-2)  .. 

300-End  (869-048-00069-1)  .. 


60.00 
56.00 
30.00 

47.00 
60.00 
63.00 


59.00 
43.00 


25  (869-048-00076-3) 


68.00 


26  Parts:  • 

§§1.0-1-1.60  (869-050-00078-4) 49.00 

§§1.61-1.169 (869-048-00078-0) 58.00 

§§  1.170-1.300 (869-050-00080-6) 57.00 

§§1.301-1.400 (869-048-00080-1) 44.00 

§§1.401-1.440 (869-050-00082-2) 61.00 

§§1.441-1.500  ,..(869-050-00083-1)  50.W 

§§  1.501-1.640  (869-050-00084-9) 49.00 

§§  1 .641-1 .850  (869-048-00084-4) 57.00 

§§1.851-1.907 (869-048-00085-2) 57.00 

§§1.908-1.1000  (869-050-00087-3) 60.00 


•§§  1.1001-1.1400  (869-050-00088-1) 

§§  1.1401-End  (869-048-00088-7) 

•§§  1.1551-£nd  (869-O50-0009O-3) 

2-29  (869-050-00091-1) 

30-39  (869-048-00090-9) 

40-49  (869-048-00091-7) 

50-299 (869-050-00094-6) 

•300-499  (869-050-00095-4) 

500-599  (869-050-00096-2) 

600-End (869-05O-00097-1) 


61.00 
61.00 
50.00 
60.00 
39.00 
26.00 
41.00 
61.00 
12.00 
17.00 


Jon.  1,  2003 
Jon.  1.  2003 
Jon.  1,  2003 
Jon.  I.  2003 
Jon.  1.  2003 

Jon.  1,  2003 
Jon.  1.  2003 
Jon.  1,  2003 

Jon.  1.2003 
Jon.  1.  2003 

Apr.  1.  2003 
Apr.  1,  2002 
Apr.  1,  2002 

Apr.  1.2003 
Apr.  1.2003 

Apr.  1.  2003 
Apr.  1.  2002 
Apr.  1   2003 

Apr.  1.  2002 
Apr.  1.2002 
Apr.  1,  2003 

Apr.  1.2003 
Apr.  1  2002 
Apr.  1.2003 
Apr.  1.  2003 
Apr.  1  2003 
Apr.  1.  2003 
Apr.  1.  2003 
Apr.  1.2002 
Apr.  1,2003 

Apr.  1  2002 
Apr   1   2002 


23  ;...  (869-048-00070-4) 40.00        Apr.  1.  2002 

24  Parts: 

•0-199  (869-050-00072-5) 58.00 

200-499 (869-050-00073-3) 50.00 

500-699 (869-050-00074-1) 30.00 

•700-1699 (869-050-00075-0) 61.00 

1700-End (869-O48-O0075-5) 29.00 


Apr.  1.  2003 
Apr.  1  2003 
Apr.  1.  2003 
Apr.  1.  2003 
Apr.  1   2002 

Apr.  1  2002 

Apr.  1.2003 
Apr.  1.2002 
Apr.  1  2003 
Apr.  1.  2002 
Apr.  1  2003 
Apr.  1.2003 
Apr.  1.  2003 
Apr  1,  2002 
Apr  1,  2002 
Apr   1.  2003 


Apr. 
Apr 


2003 
2002 


Apr  1  2003 
Apr.  1.2003 
Apr.  1.  2002 
Apr.  1.  2002 
Apr.  1.2003 
Apr.  1.  2003 
SApr.  1.2003 
Apr.  1.  2003 


Title 


Stock  Numtier 


Price       Revision  Date 


Title 


Stock  Nuinbef 


Price       Revisktn  Date 


27  Parts: 

1-199  (869-048-00096-8) 

200-End  (869-048-00097-6) 

28  Parts: 

0-42  (869-048-00098-4) 

43-end (869-048-00099-2) 

29  Parts: 

0-99  (869-048-00100-0) 

100-499 (869-048-00101-8) 

500-899 (869-048-00102-6) 

900-1899 (869-048-00103-4) 

1900-1910  (§§  1900  to 

1910.999)  (869-O48-00104-2) 

1910  (§§  1910.1000  to 

end)  (869-048-00105-1) 

191 1-1925  (869-048-00106-9) 

1926 (869-048-00107-7) 

l927-€nd (869-048-00108-5) 

30  Parts: 

1-199 (869-048-00109-3) 

200-699 (869-048-00110-7) 

70(Knd  (869-048-00111-5) 

31  Parts: 

0-199  (869-048-00112-3) 

200-End  (869-048-00113-1) 


61.00 
13.00 

58.00 
55.00 

45.00 
21.00 
58.00 
35.00 


42.00 
29.00 
47.00 
59.00 

56.00 
47.00 
56.00 

35.00 
60.00 


32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II 19.00 

1-39,  Vd.  Ill 18.00 


1-190  (869K)48-001 14-0) 

191-399 (869-048-001 15-8) 

400-629 (869-048-00116-6) 

630-699 (869-048-001 17-4) 

700-799 (869-048-00118-2) 

800-End  (869-048-001 19-1) 

33  Parts: 

1-124 (869-048-00120-4) 

125-199 (869-048-00121-2) 

2(»-End  (869-048-00122-1) 

34  Parts: 

1-299  (869-048-00123-9) 

300-399 (869-048-00124-7) 

400-End  (869-048-00125-5) 

35 (869-048-00126-3) 

3fi  Parts 

1-199  (869-048-00127-1)  . 

200-299 (869-048-00128-0) 

300-End  (869-048-00 129-8)  . 

37  (869-048-00130-1)  . 

38  Parts: 

0-17  (869-048-00131-0)  . 

18-End (869-048-00132-8)  . 

39  

40  Parts: 

1-49  (869-048-00134-4) 57.00 

50-51   (869-048-00135-2) 40.00 

52  (52.01-52.1018) (869-048-00136-1) 55.00 

52  (52.1019-End)  (869-048-00137-9) 58.00 

53-59  (869-048-00138-7) 29.00 

60(60.1-£nd)  (869-048-00 139-5) 56.00 

60  (Apps)  (869-048-00140-9) 51.00 

61-62 (869-048-00141-7)  38.00 

63(63.1-63.599)  (869-048-00142-5)  56.00 

63  (63.600-63.1 199)  ■<869-048-00 143-3)  46.00 

63  (63.r200-End)  (869-048-00144-1) 61.00 

64-71   (869-048-00145-0) 29.00 

72-80  (869-048-00146-8) 59.00 

81-85  :.  (869-048-00147-6) 47.00 

86  (86.1-86.599-99)  (869-048-00 148-4) 52.M 


56.00 
60.00 
47.00 
37.00 
44.00 
46.00 

47.00 
60.00 
47.00 

45.00 
43.00 
59.00 

10.00 

36.00 
35.00 
58.00 

47.00 


57.00 
58.00 


Apr.  1.  2002 
Mx.  1.  2002 

July  1,  2002 
July  1,2002 

*July  1,  2002 

July  1.  2002 

July  1,  2002 

July  1,2002 


58.x        July  I,  2002 


ojuly  1,2002 
July  1,2002 
July  1,2002 
July  1,2002 

July  1,2002 
July  I,  2002 
July  I,  2002 

July  1,  2002 
July  1,2002 

2  July  1,  1984 
2  July  1,  1984 
2 July  I,  1984 
July  1,  2002 
July  1,2002 
July  1,  2002 
July  1,  2002 
July  1,  2002 
July  1,2002 

July  1,2002 
July  1,  2002 
July  1.2002 

July  1,  2002 
July  1,2002 
July  1,2002 

'July  1,  2002 

July  1,  2002 
July  1,  2002 
July  1,  2002 

July  1,  2002 

July  1,  2002 
July  1,2002 


(869-048-00133-6) 40.00        July  1,  2002 


July  1,  2002 
July  1,  2002 
July  1,  2002 
July  1,2002 
July  1,  2002 
July  I,  2002 

ojuly  1,  2002 
July  1,2002 
July  1,  2002 
July  1,2002 
July  1,  2002 
July  1.  2002 
July  1,2002 
July  1.2002 

'July  1,  2002 


86  (86.600-1 -End)  (869-048-00 149-2) 47.00 


87-99  (869-048-00150-6) 

100-135 (869-048-001 5  M) 

136-149 (869-048-00152-2) 

150-189 (869-048-00153-1) 

190-259 (869-048-00154-9) 

260-265 (869-048-00155-7) 

266-299 (869-048-00156-5) 

300-399  ..: (869-048-00157-3) 

400-424 (869-048-00158-1) 

425-699 (869-048-00159-0) 

700-789 (869-048-00160-3) 

790-End  (869-O48-00161-1) 


57.00 
42.00 
58.00 
47.00 
37.00 
47.00 
47.x 
43.x 
54.x 
59.x 
58.x 
45.x 

41  Chapters: 

1, 1-1  to  1-10 13.x 

1, 1-11  to  Appendix,  2  (2  Reserved) 13.X 

3-6 14.x 

7  ^ 6.x 

8  4.50 

9  13.x 

10-17  9.50 

18  Vol.  1,  Ports  1-5  ...: 13.x 

18  Vol.  II,  Ports  6-19 13.x 

18  Vol.  Ill,  Ports  20-52 13.X 

19-1X  13.x 

1-lX  (869-048-X162-0) 23.X 

101 (869-048-X163-8) 43.X 

102-2X (869-048-X 164-6)  41.X 

201-End  (869-048-X  165-4) 24.X 

42  Parts: 

1-399  (869-048-X  166-2)  .. 

400-429 (869-048-X  167-1)  .. 

430-£nd (869-048-X  168-9)  .. 


43  Parts: 

1-999  (869-048-X  169-7) 

1000-end  (869-048-X  170-1) 

44  (869-048-X17t-9) 

45  Parts: 

1-199  ^869-048-X172-7) 

200^199 (869-048-00 173-5) 

500-1199 (869-048-X  174-3) 

1200-End (869-048-X  175-1) 

46  Parts: 

1-40  (869-048-X  176-0) 

41-69  (869-048-X  177-8) 

70-89  (869-048-00178-6) 

90-139 (869-048-X  179-4) 

140-155 (869-048-X  180-8) 

156-165 (869-048-X  18 1-6) 

166-199 (869-048-X  182-4) 

200^99 (869-048-X  183-2) 

500-End  (869-048-X184-1) 

47  Parts: 

0-19  (869-048-X  185-9)  . 

20-39  (869-048-X186-7) 

40-69  (869-048-X187-5)  . 

70-79  (869-048-X  188-3)  . 

80-End  (869-048-X189-1)  . 


57.x 
31.x 
47.x 
57.x 

44.x 
37.x 
14.x 
42.x 
24.x 
31.x 
44.x 
37.x 
24.x 

57.x 
45.x 
36.x 
58.x 
57.x 

48  Chapters: 

1  (Ports  1-51)  (869-048-X  190-5) 59.X 

1  (Ports  52-99)  .....^ (869-048-X191-3) '  47.X 

2  (Ports  201-299) (869-048-00192-1) 53.X 

3-6 (869-048-X  193-0) 30.X 

7-14  (869-048-X  194-8) 47.X 

15-28  (869-048-X  195-6) 55.X 

29-End  (869-048-X  196-4) 38.X 

49  Parts: 

1-99  (869-048-X197-2)  .. 

100-185 (869-048-X198-1)  .. 

186-199 (869-048-X  199-9)  .. 

200-399 (869-048-X200-6)  .. 


56.x 
60.x 
18.x 
61.x 


July  1.2002 
July  1.  2X2 
July  1.2002 
July  1.2002 
July  1.2X2 
July  1.2X2 
July  1.2X2 
July  1  2X2 
July  1.2X2 
July  1.2X2 
July  1.2X2 
July  1.2X2 
July  1.2002 


July  1.  1984 
July  1.  1984 
July  1.  1984 
July  1.  1984 


July  1 

July  1 

July  1 

July  1 

July  1 

July  1 


1984 
1964 
1984 
1984 
1984 
1984 


July  1  1984 
July  1.2002 
July  1.2X2 
July  1.  2002 
July  1.2002 


56.x  Oct.  1.2002 

59.x  Oct  1.  2002 

6I.X  Oct.  1,  2002 

47.x  Oct.  1.2002 

59.x  Oct.  1.2002 

47.x  Oct.  1.2X2 


Oct.  1.2002 

»Oct.  1.2002 

Oct.  1.2002 

Oct.  1,  2002 

Oct.  1.  2002 
Oct.  1.2002 
Oct.  1.  2002 
Oct.  1.2002 
»Oct.  1  2002 
'Oct.  1.  2002 
Oct.  1.2002 
Oct.  1.2X2 
Oct.  1,2002 

Oct.  1.2002 
Oct.  1.2002 
Oct.  1.2002 
Oct.  1.2002 
Oct.  1.2002 

Oct.  1.2002 
Oct.  1.2X2 
Oct.  1.2002 
Oct.  1.  2002 
Oct.  1.2002 
Oct.  1  2X2 
»Ocf.  1.2X2 

Oct.  1.2002 
Oct.  1.2002 
Oct.  1.2002 
Oct.  1,2002 


Vlll 
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TMto  stock  Number  Pric*       Revision  Oat* 

40O-W9 (869-04WM201-4) 61.00       Oct.  ).  2002 

1000-1199 (869-048-00202-2) 25.00        Oct.  1.  2002 

1200-£ncJ (869-048-00203-1) 30.00        Oct.  I,  2002 

50  Part*:; 

1-17  (869-048-00204-9) 60.00  Oct.  1,  2002 

18-199 (869-048-00205-7) 40.00  Oct.  1.  2002 

200-599 (869-048-00206-5) 38.00  Oct.  1.  2002 

600-Encl  (869-048-00207-3) 58.00  Oct.  1,2002 

CFR  Index  and  Findings 
Aids (869-05OO0048-2) 59.00        Jon.  1,  2003 

Complete  2003  CFR  set .1.195.00  2003 

Micfotiche  CFR  Edition: 

Subscription  (moiled  as  issued) :  298.00  2003 

Individual  copies 2.00  2003 

Complete  set  (one-time  mailing)  298.00  2002 

Complete  set  (one-tlnne  moiling)  290.00  2001 

'  Because  Title  3  is  an  annual  compilation,  mis  volume  and  all  previous  volumes 
should  be  retained  as  a  permanent  lelerence  source. 

2  The  July  1,  1985  edition  ol  32  CFR  Ports  1-189  contains  o  note  only  (or 
Parts  1-39  inclusive.  For  ttie  full  text  ol  ttie  Defense  Acquisition  Regulations 
in  Parts  1-39  consult  the  three  CFR  volumes  issued  os  ol  July  1.  1984.  conlammg 
those  ports. 

^The  July  1.  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  inclusive  For  the  full  text  of  piocurenient  legulations 
in  Chapters  1  to  49  consult  the  eleven  CFR  volumes  Issued  as  ol  July  ). 
1984  containing  those  chapters. 

'  No  amendments  to  this  volume  were  promulgated  during  the  period  January 
I.  2002.  through  January  1,  2003.  The  CFR  volume  issued  as  of  January  1. 
2002  should  be  retained. 

^No  amendments  to  this  volume  were  promulgated  during  the  period  AprH 
1.  2000.  through  April  1.  2001.  The  CFR  volume  issued  as  of  AprH  I.  2000  should 
be  retained. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1.  2000.  through  July  1.  2001.  The  CFR  volunne  issued  as  of  July  1.  2000  should 
be  retained. 

'No  amendments  to  this  volume  were  promulgated  during  ttie  peiiod  July 
1.  2001.  through  July  1,  2002.  The  CFR  volume  issued  as  ol  July  I.  2001  should 
be  retained. 

''  No  amendments  to  this  volume  were  promulgated  during  the  period  October 
1.  2001.  through  Octobei  1.  2002.  The  CFR  volume  issued  as  of  October  1. 
2001  should  be  retained. 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscrit>e  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Irniex,  or  both. 

LSA  •  Ust  of  CFR  Sections  Affected 

The  LSA  (Ust  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of  . 
Federal  Ftogulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  ttie  nature  of  the  cfianges— 
such  as  revised,  removed,  or  corrected. 
$35  per  year. 

Federal  Register  Index 

•     The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
r        primarily  under  the  names  of  the  Issuing 
/        agencies.  Significant  subjects  are  carried 
as  cross-references. 
S30  per  year. 


A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numbers  with  the  date  of  publication 
in  the  Federal  Register. 


Order  Processing  Code: 

*  5421 


Superintendent  of  Documents  Subscription  Order  Form 


I I  Yli<  J,  enter  the  following  indicated  subscriptions  for 


one  year 


LSA  (List  of  CFR  Sections  AfTected),  (LCS)  for  $35  per  year. 
Federal  Register  Index  (FRUS)  $30  per  year. 


Ctiarge  your  order. 

ITS  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  S 

International  customers  please  add  25%. 


-.  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  Stale,  ZIP  code 


Daytime  phone  including  area  code 


Purcliasc  order  numlKr  (optional) 

YES     NO 

May  we  make  journameAKldrcssavaaabk  to  Other  mailen?     \^  |     | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

[U  GPO  Deposit  Account         |     |     |     j     |     |     |    [-["1 
LH  visa       eh  MasterCard  Account 


Thank  you  for 

(Credit  card  expiration  date)  your  order! 


Autliorizing  Signature  -  n 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFOHMATION  about  the  SUFCRINTENDCilT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  tlie  Government  Prinling  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  he 
sent  approximately  90  days 
before  the  shown  date. 


A  renewal  notice  will  be 
sent  approxitnaicly  90  days 
before  the  shown  date. 


• 

•••■•••    /•••••• 

• 

• 

•••••••  /••••••• 

:  Af.H    <5M-rH7-.  ;!.7 

DEC97RI 

• 
• 

:  AFRDO  .';m7tk212- 

DKVVRI 

'  JOHN   SM'.Ti: 

• 

:  JOHN    SMITH 

:  212    MAIM    S-^RF-ET 

I 

:  212    MAIN    STREET 

:  Fosp;sTv:i.LK  kd  ?.0704 

• 

:  FORFSTVILLE    MD    20704 

• 

m 

• 

To  be  sure  that  your  service'  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch.  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  aiwut  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington.  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Public  Laws 


108th  Congress 


Pamphlet  prints  of  pub'ic  laws,  often  referred  to  as  slip  laws,  are  \he  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  108th  Congress. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http;//www.access.gpo.gov/nara1/nara005.html 


Od>r  PnxMwngCod* 

♦5468 


DYES 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order.  '^B^l\* 

IfsEeey! 
To  fax  your  oitlcrs  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR):  imludinff  the  daily  Federal  Register,  monthly  Index  and  List 
of  CKR  Scction.s  Affected  (LSA).  at  5764  each  per  year. 

.subscriptions  to  Federal  Register,  daily  onh  (FRDO).  at  S699  each  per  year. 


,  enter  my  subscription(s)  as  follows: 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  rcfEuiar  domestic  postage  and  handling,  and  is  subject  to  change. 


rompony  or  penonal  name 


(P[t*.%c  type  or  prut) 


Additional  address/allrnlioo  line 


Sneet  addrevi 


City.  Suic.  TJP  code 


Daytime  phone  including  urea  code 


Purchax  order  number  (optiona)) 


>TS     NO 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Dtxruments 

□  GPO  Deposit  Account      •  |    |    |    |    |     |    |    I  -  D 
LJ  VISA       LJ  MasterCard  Account 

n  1  I  I  I  M  M  I  I  I  I  I  i  ITTTl 

Thank  you  for 
your  order! 


cc 


(Credit  card  wpmtion  dale) 


AuUionzing  ugnaliav  i< 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  PitLshurph.  PA  1S7S(U7QS4 


Superintendent  of  Documents  Subscriptions  Order  Forni 

I I  YliiiS,  enter  my  subscription(s)  as  follows: 


0rd«r  Procassmg  Cod*: 

*6216 


Charge  your  order.  < 
H'sEasylt 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subsciiptions  to  PUBLIC  LAWS  for  the  108th  Congress  for  $285  per  subsciiption. 


The  total  cost  of  my  order  is  $   

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  Sute.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optiotial) 

ri«]  ~T  miirr  ]  niir  niifi'iirtilrr  i  in  dirt*  In  iillii  i 


YES  NO 

'  nn 


nease  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


LJ  VISA       LJ  MasterCard  Account 


-D 


(Credit  card  expiration  date) 


Thmkyouffor 
your  order! 


Authorizing  sigiuuure  2«3 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh.  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web. 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access.  gpo.gov7su_docs/ 

To  conned  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
5 1 2- 1 66 1 ;  type  swais.  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day.  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


iK»\  ■i:2h 


^i:£lV^  >^  ■?>,?>... 


Public  Papers 
of  the 
Presidents 
oftlie 
United  States 

William  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  11) $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  11) $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  II) $65.00 

1996 

(Book  I) $66.00 

1996 

(Book  n) $72.00 

1997  ^ 

(Book  I) $69.00 

1997 

(Book  n) $78.00 

1998 

(Book  I) $74.00 

1998 

(Bookn) $75.00  . 

1999 

(Book  I) $71.00 

1999 

(BookU) $75.00 

2000-2001 

(Book  I) $68.50 

2000-2001 

(Book  II) $63.00 

2000-2001 

(Book  ni)  $76.00 

Published  by  the  Office  of  the  Federal  Roister, 
National  Archives  and  Records  Ad-ninistration 

Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  371954.  Pittsbuigh.  PA  (i««  s«!) 


Order  Now! 

The  United  States  Government  Manual 
2002/2003 

As  the  official  handbook  of  the  Federal  Government,  the  . 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-ofHcial  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$49  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


PueuCATOB  •  PEncmcALS  *  ELEcrnoNC  mooucrs 
Odw  Processing  Cod* 

♦7917 


Charge  your  order. 
H'e  Easy! 

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


copies  of  The  United  States  Government  Manual  2(^2/2003. 


I I  Y  llt^.  please  send  me  — 

S/N  069-000-00145-9  at  $49  ($68.60  foreign)  each. 

Total  cost,  of  my  order  is  $ .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City.  Sute.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 
NUgr  we  make  your 


YES    NO 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

Lll  GPO  E)eposit  Account         |     |     |    |    |     |    |    l-f"! 
LJ  visa       [U  MasterCard  Account 


1  1                                   "T 

II         I                                                    Thank  you  for 

Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


9/02 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Industry  and  Security 

15  CFR  Parts  734, 740, 742, 748,  770, 
and  774 

[Docket  No.  030529136-3136-01] 

RIN  0694-AC78 

Export  Administration  Regulations: 
Encryption  Clarifications  and 
Revisions 

AGENCY:  Bureau  of  Industry  and 
Security,  Commerce. 
action:  Final  rule. 

summary:  This  rule  amends  the  Export 
Administration  Regulations  (EAR)  to 
clarify  when  encryption  commodities 
and  software  may  be  given  de  minimis 
treatment,  when  short-range  wireless 
devices  incorporating  encryption  may 
be  given  mass  market  or  retail  treatment, 
and  to  provide  guidance  on  when 
exporters  are  required  to  submit 
encryption  review  requests.  It  also 
expands  the  authorizations  according  to 
which  travelers  departing  the  United 
States  may  take  encryption  for  their 
personal  use,  and  clarifies  that  specially 
designed  medical  equipment  and 
software  are  not  controlled  as 
encryption  or  "information  security" 
items  under  the  EAR.  Finally  this  rule 
implements  changes  to  the  Wassenaar 
Arrangement  List  of  dual-use  items 
(agreed  upon  in  the  September  2002 
meeting  and  finalized  in  December 
2002)  that  eliminate  from  Export 
Control  Classification  Number  (ECCN) 
5A002  certain  types  of  "Personalized 
smart  cards"  and  equipment  specially 
designed  and  limited  to  controlling 
access  to  copyright  protected  data. 
EFFECTIVE  DATE:  Jime  17,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  LaCroix,  Acting  Director, 
Information  Technology  Controls 
Division,  Office  of  Strategic  Trade  and 


Foreign  Policy  Controls,  Bureau  of 
Industry  and  Security,  U.S.  Department 
of  Commerce  at  (202)  482-4439.     ■ 
SUPPLEMENTARY  INFORMATION 

Background 

This  rule  amends  §  734.4(b)  to  clarify 
the  de  minimis  eligibility  of  encryption 
items  controlled  for  National  Secvuity 
("NS")  or  Anti-Terrorism  ("AT") 
reasons  under  the  Export 
Administration  Regulations  (EAR), 
subject  to  the  applicable  notification  or 
review  requirements  described  in 
§  740.13(e)  and  §  742.15(b).  As  with 
other  encryption  items  no  longer  subject 
to  "EI"  controls  (such  as  items  classified 
under  Export  Control  Classification 
Numbers  (ECCNs)  5A992,  5D992  or 
5E992),  this  rule  clarifies  that  ECCN 
5D002  encryption  source  code  that 
would  be  considered  publicly  available 
under  §  734.3(b)(3)  of  the  EAR  (and  the 
corresponding  object  code)  is  eligible  for 
de  minimis  treatment  once  exporters 
have  complied  with  the  applicable 
notification  requirement  that  releases 
such  ECCN  5D002  software  fi-om  "EI" 
controls. 

This  rule  also  updates  License 
Exception  BAG  and  the  Related  Control 
notes  to  ECCN  5A002  relative  to  the 
Wassenaar  Arrangement  List  of  dual-use 
items,  and  in  several  sections  of  the 
EAR  clarifies  existing  instructions 
related  to  encryption  commodities  and 
software  pre-loaded  onto  laptops, 
handheld  devices,  computers  or  other 
equipment.  This  rule  also  adds  a 
"checklist"  on  encr5TJtion  and  other 
"information  security"  functions  to 
Supplement  5  to  part  742-  of  the  EAR, 
to  help  exporters  more  fully  consider 
and  identify  controlled  encryption  and 
"information  security"  components 
within  their  products,  when  making 
classification  decisions  and  assessing 
whether  an  encryption  review  by  BIS  is 
required. 

Consistent  with  the  standing  export 
control  agreement  among  Wassenaar 
Arrangement  member  nations,  this  rule 
also  adds  a  nota  bene  ("NB") 
immediately  following  Note  1  in 
Category  5  part  11  that  clarifies  that 
commodities  and  software  specially 
designed  for  medical  end-use  that 
incorporate  encryption  items  listed  in 
Category  5  part  II  are  not  controlled  by 
Category  5,  part  n  of  the  Commerce 
Control  List.  This  rule  thus  clarifies  that 
a  commodity  or  software  product  that  is 


specially  designed  for  medical  end-use 
is  classified  as  EAR99,  even  if  the 
medical  product  incorporates  another 
product,  part  or  component  that  would 
otherwise  be  classified  as  5A002, 
5D002,  5A992  or  5D992. 

This  rule  expands  the  scope  of 
License  Exception  BAG  by  allowing 
U.S.  citizens  or  permanent  resident 
aliens  of  the  United  States  to  export 
encrjrption  commodities  and  software 
for  their  personal  use  to  any  destination 
except  Country  Group  E:l.  Persons  other 
than  U.S.  citizens  or  permanent  resident 
aliens  of  the  United  States  (except 
nationals  of  countries  listed  in  Country 
Group  E:l  of  Supplement  No.  1  to  part 
740  who  are  not  U.S.  citizens  or 
permanent  resident  aliens  of  the  United 
States)  may  also  take  such  commodities 
and  software  as  accompanying  baggage 
for  their  personal  use  to  any  destination 
except  Country'  Group  E:l.  This  rule 
updates  the  provisions  iil  740.14(d)  for 
"unaccompanied  baggage"  by 
permitting  shipments  of  personal  use 
encryption  commodities  and  software 
subject  to  "EI"  controls  to  the  same 
destinations  that  are  permitted  for  CB, 
MT,  NS  and  NP  controlled  items. 

In  the  Related  Control  notes  to  ECCN 
5A002,  the  previous  restriction  to  "one- 
time" copy  control  of  copyright 
protected  audio/video  data  has  been 
removed.  Likewise,  as  is  now  the  case 
for  such  playback  audio/video  data, 
software  that  is  subject  to  the  EAR  but 
not  specified  on  the  Commerce  Control 
List  (i.e.,  items  that  are  classified  as 
EAR99)  remains  classified  EAR99  when 
copy  protected.  Lastly,  Related  Control 
note  (a)  is  amended  and  divided  into 
two  sub-paragraphs. 

Although  the  Export  Administration 
Act  expired  on  August  20,  2001, 
Executive  Order  13222  of  August  17, 

2001  (66  FR  44025,  August  22,  2001),  as 
extended  by  the  notice  of  August  14, 

2002  (67  FR  53721,  August  16,  2002). 
continues  the  Regulations  in  effect 
under  the  International  Emergency 
Economic  Powers  Act. 

Rulemaking  Requirements 

1.  This  final  rule  has  been  determined 
to  be  not  significant  for  purposes  of  E.O. 
12866. 

2.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failujre  to 
comply,  with  a  collection  of  information 
subject  to  the  requirements  of  the 
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Paperwork  Reduction  Act.  unless  that 
collection  of  information  displays  a 
currently  valid  Office  of  Management 
and  Budget  Control  Number.  This  rule 
involves  a  collection  of  information 
subject  to  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.C.  3501  et  seq.).  This 
collection  has  been  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  0694-0088.  "Multi- 
Purpose  Application,"  which  carries  a 
burden  hour  estimate  of  45  minutes  for 
a  manual  submission  and  40  minutes  for 
an  electronic  submission. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  as  that 
term  is  defined  undetE.O.  13132. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States  (5  U.S.C.  553(a)(1)).  Further,  no 
other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  interim  rule.  Because  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  are  not 
required  to  be  given  for  this  rule  under 
the  Administrative  Procedure  Act  or  by 
any  other  law,  the  analytical 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  ^eq.]  are 
not  applicable.  Therefore,  this 
regulation  is  issued  in  final  form. 
Although  there  is  no  formal  conunent 
period,  public  comments  on  this 
regulation  and  on  proposals  to  further 
update  the  encryption  provisions  of  the 
EAR  are  welcome  on  a  continuing  basis. 
Comments  should  be  submitted  to 
Sharron  Cook,  Office  of  Exporter 
Services,  Bureau  of  Industry  and 
Seciu-ity,  Department  of  Commerce,  PO 
Box  273.  Washington.  DC  20044. 

List  of  Subiects 

15  CFR  Part  734 

Administrative  practice  and 
procedure.  Exports.  Foreign  trade. 
Reporting  and  recordkeeping 
requirements. 

15  CFR  Parts  740  and  748 

Administrative  practice  and 
procedure.  Advisory  committees, 
Exports,  Foreign  trade.  Reporting  and 
recordkeeping  requirements. 

15  CFR  Parts  742.  770.  and  774 

Exports,  Foreign  trade. 

■  Accordingly,  parts  734.  740.  742.  748. 
770.  and  774  of  the  Export 


Administration  Regulations  (15  CFR 
parts  730-799)  are  amended  as  follows: 

PART  734— [AMENDED] 

■  1.  The  authority  citation  for  part  734 
continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.:  50 
U.S.C.  1701  et  seq.:  E.O.  12938,  59  PR  59099, 
.3  CFR.  1994  Comp.,  p.  950;  E.O.  13020.  61 
PR  54079.  3  CPR.  1996  Comp.  p.  219:  E.O. 
13026.  61  PR  58767.  3  CFR.  1996  Comp..  p. 
228;  E.O.  13222,  66  PR  44025,  3  CFR,  2001 
Comp..  p.  783;  notice  of  November  9.  2001, 
66  PR  56965,  3  CFR,  2001  Comp..  p.  917: 
notice  of  August  14,  2002.  67  PR  53721, 
August  16.  2002. 

■  2.  Section  734.4  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  734.4    De  minimi*  U.S.  content 

(a)*    *   * 

(b)  There  is  no  de  minimis  level  for 
foreign-made  items  that  incorporate 
U.S.-origin  items  controlled  for  "EI" 
reasons  under  ECCN  5A002,  5D002  or 
5E002  on  the  Commerce  Control  List 
(Supplement  No.  1  to  part  774  the  EAR). 
However,  exporters  may,  as  part  of  an 
encryption  review  request,  ask  that 
software  controlled  for  EI  reasons  under 
ECCN  5D002  and  eligible  for  export 
under  the  "retail"  or  "source  code" 
provisions  of  license  exception  ENC. 
and  parts  and  components  controlled 
under  ECCN  5A002.  be  made  eligible  for 
de  minimis  treatment.  The  review  of  de 
minimis  eligibility  will  take  U.S. 
national  security  interests  into  account. 
Other  encryption  items  controlled  for 
NS  or  AT  reasons  under  ECCNs  5D002. 
5A992,  5D9g2,  and  5E992  are  not 
eligible  for  de  minimis  treatment,  imless 
exporters  have  complied  with  the 
applicable  notification  or  review 
requirements  described  in  §  740.13(e), 
§  742.15(b)(1),  and  §  742.15(b)(2)  of  the 
EAR.  Encryption  items  controlled  by 
ECCN  5A992.  5D992,  or  5E992  and 
described  in  §  742.15(b)(3)  of  the  EAR 
are  not  subject  to  these  notification  or 
review  requirements. 


PART  740— (AMENDED] 

■  3.  The  authority  citation  for  part  740 
continues  to  read  as  follows: 

Authority:  50  U.S.C. "Spp.  2401  et  seq.:  50 
U.S.C.  1701  et  seq.:  sec.  901-911,  Pub.  L. 
106-387;  E.O.  13026.  61  PR  58767,  3  CFR, 
1996  Comp..  p.  228;  E.O.  13222,  66  PR  44025, 
3  CPR,  2001  Comp.,  p.  783;  notice  of  August 
14.  2002.  67  FR  53721,  August  16.  2002. 

■  4.  Section  740.9  is  amended  by 
revising  paragraph  (a)(2)(i)  to  read  as 
follows: 

§  740.9    Twnporary  imports,  exports,  and 
reexports  (TMP).  * 


(a)  •  *  * 

(2)*  *  * 

(i)  TooJs  of  trade.  Usual  and 
reasonable  kinds  and  quantities  of  tools 
of  trade  (commodities  and  software)  for 
use  by  the  exporter  or  employees  of  the 
exporter  in  a  lawful  enterprise  or 
undertaking  of  the  exporter.  Eligible 
tools  of  trade  may  include,  but  are  not 
limited  to.  such  equipment  and  software 
as  is  necessary  to  commission  or  service 
goods,  provided  that  the  equipment  or 
software  is  appropriate  for  this  purpose 
and  that  all  goods  to  be  commissioned 
or  serviced  are  of  foreign  origin,  or  if 
subject  to  the  EAR,  have  been  legally 
exported  or  reexported.  The  tools  of 
trade  must  remain  under  the  effective 
control  of  the  exporter  or  the  exporter's 
employee  (see  part  772  of  the  EAR  for 
a  definition  of  "effective  control").  All 
tools  of  trade  may  accompany  the 
individual  departing  ft-om  the  United 
States  or  may  be  shipped 
unaccompanied  within  one  month 
before  the  individual's  departure  ftt}m 
the  United  States,  or  at  any  time  after 
departure.  No  tools  of  the  trade  may  be 
taken  to  Country  Group  E:2  (see 
Supplement  No.l  to  part  740)  or  Sudan. 
For  exports  under  this  License 
Exception  of  laptops,  handheld  devices 
and  other  computers  and  equipment 
loaded  with  encryption  commodities  or 
software,  refer  to  item  interpretation  13 
in  §770.2  of  the  EAR. 
***** 

5.  Section  740.14  is  amended  by 
revising  "items"  in  the  last  sentence  of 
paragraph  (b)(4)  to  read  "commodities 
and  software"  and  by  revising 
paragraphs  (d)  and  (f)  to  read  as  follows: 

§740.14    Baggage  (BAG). 

***** 

(d)  Special  provision:  unaccompanied 
baggage.  Individuals  departing  the 
United  States  may  ship  unaccompanied 
baggage,  which  is  baggage  sent  hx)m  the 
United  States  on  a  carrier  other  than 
that  on  which  an  individual  departs. 
Crew  members  of  exporting  carriers  may 
not  ship  unaccompanied  baggage. 
Unaccompanied  shipments  under  this 
License  Exception  shall  be  clearly 
marked  "BAGGAGE."  Shipments  of     . 
unaccompanied  baggage  may  be  made  at 
the  time  of,  or  within  a  reasonable  time 
before  or  after  departure  of  the 
consignee  or  owner  from  the  United 
States.  Personal  baggage  controlled  for 
chemical  and  biological  weapons  (CB), 
missile  technology  (MT).  national 
security  (NS).  encryption  items  (EI)  or 
nuclear  nonproliferation  (NP)  must  be 
shipped  within  3  months  before  or  after 
the  month  in  which  the  consignee  or 
owner  departs  the  United  States. 
However,  commodities  controlled  for 
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CB.  MT,  NS,  EI  or  NP  may  not  be 
exported  tuider  this  License  Exception 
as  unaccompanied  baggage  to  Country 
Groups  D:l,  D:2,  D:3,  D:4,  or  E:l.  (See 
Supplement  No.  1  of  this  part). 
***** 

(f)  Special  provisions:  encryption 
commodities  and  software  subject  to  EI 
controls  on  the  Commerce  Control  List. 
(1)  A  U.S.  citizen  or  permanent  resident 
alien  of  the  United  States  as  defined  by 
8  U.S.C.  1101(a)(20)  may  use  this 
license  exception  to  export  or  reexport 
encryption  conunodities  and  software  to 
any  destination  not  in  Country  Group 
E:l  of  Supplement  No.  1  of  this  part. 

(2)  A  person  other  than  a  U.S.  citizen 
or  permanent  resident  alien  of  the 
United  States  as  defined  by  8  U.S.C. 
1101(a)(20)  (except  a  national  of  a 
country  listed  in  Coimtry  Group  E:l  of 
Supplement  No.  1  of  this  part  who  is 
not  a  U.S.  citizen  or  permanent  resident 
alien  of  the  United  States)  may  also  use 
this  license  exception  to  export  or 
reexport  encryption  commodities  and 
software  to  any  destination  not  in 
Country  Group  E:l  of  Supplement  No.  1 
of  this  part. 

■  6.  Section  740.17  is  amended  by 
revising  paragraph  (b)(3){iii)(H)  to  read 
as  follows: 

§740.17    Encryption  Commodities  and 
Software  (ENC). 

***** 

(b)*  *  • 

(3)  *  *  * 
(iii)*  *  * 

(H)  Short-range  wireless  components 
and  software  that  do  not  qualify  as  mass 
market.  Commodities  and  software  that 
would  not  otherwise  be  controlled 
under  Category  5  (telecommunications 
and  "information  security")  of  the 
Commerce  Control  List,  but  which  are 
controlled  under  ECCN  5A002  or  5D002 
only  because  they  incorporate 
components  or  software  that  provide 
short-range  wireless  encryption 
functions  (e.g.,  with  an  operating  range 
typically  not  exceeding  100  meters), 
may  be  exported  or  reexported  luider 
the  retail  provisions  of  License 
Exception  ENC,  without  review  or 
reporting. 


PART  742— [AMENDED] 

■  7.  The  authority  citation  for  part  742 
continues  to  read  as  follows: 

Authority:  50  U.S.C,  app.  2401  ef  seq.:  50 
U.S.C.  1701  et  seq.:  18  U.S.C.  2510  ef  seq.: 
22  U.S.C.  3201  etseq.:  42  U.S.C.  2139a;  sec. 
901-911,  Pub.  L.  106-387;  sec.  221,  Pub.  L. 
107-56;  E.O.  12058,  43  FR  20947,  3  CPR, 
1978  Comp.,  p.  179;  E.O.  12851,  58  PR  33181, 
3  CPR,  1993  Cdmp.,  p.  608;  E.O.  12938.  59 


PR  59099,  3  CFR,  1994  Comp.,  p.  950;  E.O. 
13026,  61  FR  58767.  3  CFR,  1996  Comp..  p. 
228;  E.O.  13222,  66  PR  44025,  3  CPR,  2001 
Comp..  p.  783;  notice  of  November  9,  2001, 
66  FR  56965,  3  CPR,  2001  Comp.,  p.  917; 
notice  of  August  14,  2002,  67  PR  53721. 
August  16,  2002. 

■  8.  Section  742.15  is  amended  by 
revising  the  first  two  sentences  of 
paragraph  (b)  (1),  and  revising  paragraph 
(b)(3)(ii)  to  read  as  follows: 

§742.15    Encryption  items. 

*****- 

(b)*  *  * 

(1)  Notification  requirement  for 
specified  encryption  items.  You  may 
export  or  reexport  encryption  items 
controlled  under  ECCN  5A992,  5D992 
or  5E992  and  identified  in  paragraphs 
(b)(l)(i)  and  (b)(l)(ii)  of  this  section  to 
most  destinations  without  a  license 
(NLR:  No  License  Required),  provided 
that  you  have  submitted  to  BIS,  by  the 
time  of  export,  the  information 
described  in  paragraphs  (a)  through  (e) 
of  Supplement  No.  6  of  this  part.  For 
notifications  submitted  under  paragraph 
(b)(l)(i)  of  this  section,  you  must  also 
provide  specific  information  describing 
how  your  products  qualify  for  mass 
market  treatifient  imder  the  criteria  in 
the  Cryptography  Note  (Note  3)  of 
Category  5,  Part  2,  of  the  Commerce 
Control  List  (Supplement  No.  1  to  part 
774  of  the  EAR).  *   *   * 
***** 

(3)  *    *    * 

(li)  Mass  market  short-range  wireless 
commodities  or  software.  Mass  market 
commodities  or  software  that  would  not 
otherwise  be  controlled  under  Category 
5  (telecommunications  and 
"information  security")  of  the    . 
Commerce  Control  List,  but  which  are 
controlled  under  ECCN  5A992  or  5D992 
only  because  they  incorporate 
components  or  software  that  provide 
short-range  wireless  encryption 
functions  [e.g.,  wireless  products  with 
an  operating  range  typically  not 
exceeding  100  meters). 
*        *        *       '*       •*■ 

■  9.  Part  742  is  amended  by  adding  a 
new  Supplement  No.  5  to  read  as 
follows: 

SUPPLEMENT  NO.  5  TO  PART  742— 
CHECKLIST  ON  ENCRYPTION  AND  OTHER 
"INFORMATION  SECURITY"  FUNCTIONS 

1.  Does  your  product  perform 
"cryptography",  or  otherwise  contain  any 
parts  or  components  that  are  capable  of 
performing  any  of  the  following  "information 
security"  functions?  (Mark  with  an  "X"  all 
that  apply) 

a. encryption 

b. decryption  only  (no  encryption) 

c. key  management/public  key 

infrastructure  (PKI) 


d. authentication  (.e.g.,  password 

protection,  digital  signatures) . 

e. copy  protection 

f. anti-virus  protection 

g.  ^ '_  other  (please 

explain) : 

h. NONE/NOT  APPLICABLE 

2.  For  items  with  encn'ption,  decn'ption 
and/or  key  management  functions  (l.a.  l.b. 
l.c  above): 

a.  What  symmetric  algorithms  and  kev 
lengths  (e.g.,  56-bit  DES,  112/168-bit  Tripie- 
DES,  128/256-bit  AES/Rijndael)  are 
implemented  or  supported? 

b.  What  asymmetric  algorithms  and  key 
lengths  (e.g.,'512-bit  RSA/Diffie-Hellman, 
1024/2048-bit  RSA/Diffie-Hellman)  are 
implemented  or  supported? 

c.  What  encryption  protocols  [e.g.,  SSL, 
SSH,  IPSEC  or  PKCS  standards)  are 
implemented  or  supported? 

d.  What  type  of  data  is  encrypted? 

3.  For  products  that  contain  an  "encri'ption 
component",  can  this  encryption  component 
be  easily  used  by  another  product,  or  else 
accessed/re-transferred  by  the  end-user  for 
cryptographic  use? 

PART  748-{  AMENDED] 

■  10.  The  authority  citation  for  part  748 
continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.:  50 
U.S.C.  1701  et  seq.:  E.O.  13026.  61  FR  58767, 
3  CFR,  1996  Comp.,  p.  228:  E.O.  13222.  66 
FR  44025,  3  CFR.  2001  Comp.,  p.  783;  notice 
of  August  14.  2002,  67  FR  53721,  August  16. 
2002. 

■  11.  Section  748.3  is  amended  by 
adding  a  sentence  to  the  end  of 
paragraph  (a),  and  revising  (d)  to  read  as 
follows: 

§  748.3    Classification  requests,  advisory 
opinions,  and  encryption  review  requests. 

(a)  Introduction.  *   *   *  A  review  of 
the  questions  provided  in  Supplement 
No.  5  to  part  742  of  the  EAR  may  assist 
in  determining  whether  you  must 
submit  an  encryption  review  request 
(see  paragraph  (d)  of  this  section)  for 
yaxu  particular  item. 
***** 

(d)  Review  requests  for  encryption 
items.  A  Department  of  Commerce 
review  of  encryption  items  transferred 
from  the  U.S.  Munitions  List  consistent 
with  Executive  Order  13026  of 
November  15,  1996  (3  CFR,  1996  Comp., 
p.  228)  and  pursuant  to  the  Presidential 
Memorandum  of  that  date  may  be 
required  to  determine  eligibility  under   " 
License  Exception.  ENC  or  for  release 
from  "EI"  controls.  Refer  to  Supplement 
No.  5  to  part  742  of  the  EAR  for 
questions  that  provide  initial  guidance 
in  determining  whether  you  must 
submit  an  encryption  review  request  for 
your  item.  Refer  to  Supplement  No.  6  to 
part  742  of  the  EAR  for  a  complete  list 
of  technical  information  that  is  required 
for  encryption  review  requests.  Refer 
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also  to  §  742.15(b)  of  the  EAR  for 
instructions  regarding  mass  market 
encryption  commodities  and  software. 
Refer  to  §  740.17  of  the  EAR  for  the 
provisions  of  License  Exception  ENC. 

■  12.  Part  748.  Supplement  No.  1  is 
amended  by  revising  the  paragraph 
labeled  "Block  5"  to  read  as  follows: 

SUPPLEMENT  NO.  1  TO  PART  748-BIS- 
748P.  BIS-748P-A:  ITEM  APPENDIX.  AND 
BIS-748P-B:  END  USER  APPENDIX; 
MULTIPURPOSE  APPLICATION 
INSTRUCTIONS 
***** 

Block  5:  Type  of  Application.  Export.  If  the 
items  are  located  within  the  United  States, 
and  you  wish  fo  export  those  items,  mark  the 
Box  labeled  "Export"  with  an  (X).  Reexport. 
If  the  items  are  located  outside  the  United 
States,  mark  the  Box  labeled  "Reexport"  with 
an  (X).  Classification.  If  you  are  requesting 
BIS  to  classify  your  item  against  the 
Commerc:e  Control  List  (CCL),  mark  the  Box 
labeled  "Classification  Request"  with  an  (X). 
Encryption  Review.  If  you  are  requesting 
encryption  review  under  License  Exception 
ENC  (§740.17  of  the  EAR)  or  "mass  market- 
encryption  provisions  (§742. 15(b)(2)  of  the 
EAR),  mark  the  Box  labeled  "Classification 
Request"  with  an  (X).  Special  Comprehensive 
License.  If  you  are  submitting  a  Special 
Comprehensive  License  application  in 
accordance  with  the  procedures  described  in 
part  752  of  the  EAR,  mark  the  Box  labeled 
"Special  Comprehensive  License"  with  an 
(X). 


■  13.  Part  748.  Supplement  No.  2  is 
amended  by  adding  a  new  paragraph  (r) 
immediately  following  paragraph  (q)  and 
reading  as  follows: 

SUPPLEMENT  NO.  2  TO  PART  748— 
UNIQUE  LICENSE  APPLICATION 
REQUIREMENTS 

***** 

(r)  Encryption  review  requests.  Enter,  in 
Block  9  (Special  Purpose)  of  the  BIS-748P. 
"License  Exception  ENC"  if  you  are 
submitting  an  encryption  review  request  for 
License  Exception  ENC  (§  740.17  of  the  EAR) 
or  "mass  market  encryption"  if  you  are 
submitting  an  encryption  review  request 
under  the  ma.ss  market  encryption  provisions 
(§  742.15(b)(2)  of  the  EAR).  If  you  seek  an 
encryption  review  for  another  reason,  enter 
"encryption— other". 

PART  770— (AMENDED] 

■  14.  The  authority  citation  for  part  770 
continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.:  E.O.  13222.  66  FR  44025, 
3  CFR.  2001  Comp.,  p.  783:  notice  of  August 
14,  2002.  67  FR  53721,  August  16.  2002. 

■  15.  Section  770.2  is  amended  by 
revising  paragraph  (m)  to  read  as  follows: 

§770.2    lt«m  Interpretation*. 

***** 


(m)  Interpretation  13:  Encryption 
commodities  and  software  controlled  for 
EI  reasons.  Encryption  commodities  and 
software  controlled' for  EI  reasons  under 
ECCNs  5A002  and  5D002  may  be  pre- 
loaded on  a  laptop,  handheld  device  or 
other  computer  or  equipment  and 
exported  under  the  tools  of  trade 
provision  of  License  Exception  TMP  or 
the  personal  use  exemption  under 
License  Exception  BAG,  subject  to  the 
terms  and  conditions  of  such  License 
Exceptions.  This  provision  replaces  the 
personal  use  exemption  of  the 
International  Traffic  and  Arms 
Regulations  (ITAR)  that  existed  for  such 
software  prior  to  December  30,  1996. 
Neither  License  Exception  TMP  nor  . 
License  Exception  BAG  contains  a 
reporting  requirement.  Like  other 
"information  security"  "software", 
components,  "electronic  assemblies"  or 
modules,  the  control  status  of 
encryption  commodities  and  software  is 
determined  in  Category  5,  part  2  even  if 
they  are  bundled,  commingled  or 
incorporated  in  a  computer  or  other 
equipment.  However,  commodities  and 
software  specially  designed  for  medical 
end-use  that  incorporate  an  item  in 
Category  5,  part  2  are  not  controlled  in 
Category  5,  part  2.  See  Note  1  to 
Category  5,  part  2  ("Information 
Security")  of  Supplement  No.  1  to  Part 
774  (the  Commerce  Control  List)  of  the 
EAR. 


PART  774— (AMENDED] 

Supplement  No.  1  to  Part  774  (The 
Commerce  Control  List) — (Amended] 

■  16.  The  authority  citation  for  part  774 
continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  10  U.S.C.  7420:  10  U.S.C. 
7430(e):  18  U.S.C.  2510  et  seq.;  22  U.S.C. 
287c,  22  U.S.C.  3201  et  seq.,  22  U.S.C.  6004: 
30  U.S.C.  185(s),  185(u):  42  U.S.C.  2139a;  42 
U.S.C.  6212;  43  U.S.C.  1354;  46  U.S.C.  app. 
466c;  50  U.S.C.  app.  5;  sec.  901-911,  Pub.  L. 
106-387:  sec.  221,  Pub.  L.  107-56;  E.O. 
13026.  61  FR  58767,  3  CFR,  1996  Comp.,  p. 
228;  E.O.  13222,  66  FR  44025,  3  CFR.  2001 
Comp.,  p.  783;  notice  of  August  14,  2002,  67 
FR  53721,  August  16,  2002. 

■  17.  Supplement  No.  1  to  Part  774 
(Commerce  Control  List),  Category  5 — 
Telecommunications  and  "Information 
Security",  following  the  heading  II — 
"INFORMATION  SECURITY"  is 
amended  by  adding  a  new  Nota  Bene 
("N.B.")  immediately  following  Note  1, 
and  amending  Export  Control 
Classification  Number  (ECCN)  5A002  by 
revising  the  Related  Controls  paragraph 
of  the  List  of  Item^  Controlled  section  as 
set  forth  below: 


SUPPLEMENT  NO.  1  TO  PART  774— THE 
COMMERCE  CONTROL  LIST 


Category  5 — Telecommunications  and 
"Information  Securitv" 


Part  U.  "Information  Security" 

Note  1:  *   •   • 

N.B.  to  Note  1:  Commodities  and  software 
specially  designed  for  medical  end-use  that 
incorporate  an  item  in  Category  5,  part  2  are 
not  classified  in  any  ECCN  in  Category  5,  part; 
2. 


A.  SYSTEMS.  EQUIPMENT  AND 
COMPONENTS 

5A002  Systems,  equipment,  application 
specific  "electronic  assemblies",  modules 
and  integrated  circuits  for  "information 
security",  as  follows  [aee  List  of  Hems 
Controlled),  and  other  specially  designed 
components  therefor. 


List  of  Items  Controlled 

Unit  *   *   * 

Related  Controls:  See  also  5A992.  This 
entry  does  not  control:  (a)  "Personalized 
smart  cards":  (1)  Where  the  cryptographic 
capability  is  restricted  for  use  in  equipment 
or  systems  excluded  from  control  paragraphs 
(b)  through  (f)  of  this  note;  or  (2)  For  general 
public-use  applications  where  the 
cryptographic  capability  is  not  user- 
accessible  and  it  is  specially  designed  and 
limited  to  allow  protection  of  personal  data 
stored  within.  Note  that  if  a  "personalized 
smart  card"  has  multiple  functions,  the 
control  status  of  each  function  is  assessed 
individually;  (b)  Receiving  equipment  for 
radio  broadcast,  pay  television  or  similar 
restricted  audience  broadcast  of  the 
consumer  type,  without  digital  encryption 
except  that  exclusively  used  for  sending  the 
billing  or  program-related  information  back 
to  the  broadcast  providers;  (c)  Portable  or 
mobile  radiotelephones  for  civil  use  (e.g.,  for 
use  with  commercial  civil  cellular  radio 
communications  systems)  that  are  not 
capable  of  end-to-end  encryption;  (d) 
Equipment  where  the  cryptographic 
capability  is  not  user-accessible  and  which  is 
specially  designed  and  limited  to  allow  any 
of  the  following:  (1)  Execution  of  copy- 
protected "software";  (2)  Access  to  any  of  the 
following:  (a)  Copy-protected  contents  stored 
on  read-only  media;  or  (b)  Information  stored 
in  encrypted  form  on  media  [e.g.,  in 
coruiection  with  the  protection  of  intellectual 
property  rights)  where  the  media  is  offered 
for  sale  in  identical  sets  to  the  public;  or  (3) 
Copying  control  of  copyright  protected 
audio/video  data;  (e)  Cryptographic 
equipment  specially  designed  and  limited  for 
banking  use  or  money  transactions;  (0 
Cordless  telephone  equipment  not  capable  of 
end-to-end  encryption  where  the  maximum 
effective  range  of  unboosted  cordless 
operation  (e.g.,  a  single,  unrelayed  hop 
between  terminal  and  home  basestation)  is 
less  than  400  meters  according  to  the 
manufacturer's  specifications.  These  items 
are  controlled  under  ECCN  5A992. 
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Related  Definitions:  •   *   * 
Items:*    *    * 

Dated:  June  10,  2003. 
James  J.  Jochum, 
Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  03-15189  Filed  6-16-03;  8:45  am] 
BILLING  CODE  3S10-3»-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  201     . 

[Release  Nos.  33-8240;  34-48018;  35- 
27686;  39-2408;  IA-2137;  iC-26074;  File  No. 
S7-04-03] 

Rules  of  Practice 

AGENCY:  Securities  and  Exchange 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Securities  and  Exchange 
Commission  is  adopting  amendments  to 
its  Rules  of  Practice  to  formalize  new 
policies  designed  to  improve  the 
timeliness  of  its  administrative 
proceedings.  The  changes  include 
specifying  in  all  orders  instituting 
proceedings  a  maximiun  time  period  for 
completion  by  an  administrative  law 
judge  of  the  initial  decision  in  the 
proceeding,  establishing  policies 
disfavoring  requests  that  would  delay 
proceedings  once  instituted  and  creating 
time  limits  for  the  negotiation  and 
submission  of  offers  of  settlement  to  the 
Commission.  The  Commission  has  taken 
additional  steps  to  reduce  delay  in  its 
internal  deliberations  on  appeals  from 
hearing  ofHcer's  initial  decisions  and 
from  final  determinations  of  self- 
regulatory  organizations  and, 
accordingly  amends  current  guidelines 
for  issuance  of  Commission  opinions. 
EFFBCTIVE  DATE:  July  17,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Scot 
E.  Draeger,  Counsel  to  Commissioner 
Campos  at  (202  J  942-0500.  Margaret  H. 
McFarland,  Deputy  Secretary,  or  J.  Lynn 
Taylor,  Assistant  Secretary,  at  (202) 
942-7070,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  adopting  amendments  to 
Rules  161,  230,  360,  450,  and  900  of  its 
Rules  of  Practice  [17  CFR  201.161. 
201.230,  201.360,  201.450.  and 
201.900]. 

I.  Discussion 

The  Commission  adopted,  after  notice 
and  comment  (Release  No.  33-8190 
(February  12.  2003)  68  FR  8137 
(February  19.  2003),  comprehensive 


revisions  to  its  Rides  of  Practice  that 
,  became  effective  on  July  24, 1995.  These 
revisions  were  the  result  of  an 
approximately  two-and-a-half  year 
study  by  the.Commission's  Task  Force 
on  Administrative  Proceedings  that 
culminated  in  a  comprehensive  report. 
The  Task  Force  found  that  the 
fundamental  structure  of  the 
Commission's  administrative  process 
was  sound  and  successfidly  protected 
the  essential  interests  of  respondents, 
investors,  and  the  public,  but  that  some 
changes  were  necessary.  The  Task  Force 
recommended  changes  to  the  Rules  of 
Practice  in  an  effort  to  set  forth 
applicable  procedural  requirements 
more  completely,  in  a  format  easier  to 
use,  and  to  streamline  procedures  that 
had  become  burdensome.    • 

Promoting  the  timely  adjudication 
and  disposition  of  administrative 
proceedings  was  one  of  the  principal 
goals  of  this  project.  While  many  of  the 
rule  amendments  were  designed  to 
improve  efficiency  and  timeliness,  the 
Commission  as  part  of  this  project  did 
not  impose  firm  deadlines  for 
completion  of  the  proceedings.  Instead 
it  included,  as  Rule  900,  a  series  of  non- 
binding  goals  for  the  completion  of  each 
step  in  the  administrative  process.  Rule 
900  included  a  ten-month  guideline  for 
completion  of  the  hearing  and  issuance 
of  the  initial  decision  by  the 
administrative  law  judge  and  it 
contained  an  eleven-month  target  for 
completion  of  deliberations  by  the 
Commission  when  it  reviews  appeals  of 
administrative  law  judges'  initial 
decisions  and  appeals  of  determinations 
of  the  securities  self-regulatory 
organizations.  In  the  seven  years  since 
the  adoption  of  these  non-binding 
targets,  the  Commission  and  its 
administrative  law  judges  have 
generally  failed  to  meet  these  goals. 

Based  upon  this  experience  with  non- 
binding  completion  dates,  the 
Commission  has  determined  that  timely 
completion  of  proceedings  can  be 
achieved  more  successfully  through  the 
adoption  of  mandatory  deadlines  and 
procedures  designed  to  meet  these 
deadlines.  Because  there  is  a  wide 
variation  in  the  subject  matter, 
complexity  and  lugency  of 
administrative  proceedings,  the 
Commission  believes  that  a  "pne-size- 
fits-all"  approach  to  timely  disposition 
is  not  feasible.  Instead  the  Commission 
is  adopting  procedures  in  which  it  will 
specify,  in  the  order  instituting 
proceedings,  a  deadline  for  completion 
of  the  hearing  process  and  the  issuance 
of  an  initial  decision.  In  every  non- 
settled  administrative  proceeding,  the 
Commission's  Order  Instituting 
Proceedings  will  specify  the  maximum 


time  for  completion  of  the  hearing  and 
issuance  of  the  initial  decision.  This 
deadline  will  be  either  120,  210,  or  300 
days,  in  the  Commission's  discretion, 
after  consideration  of  the  type  of 
proceeding,  the  complexity  of  the 
matter,  and  its  lu^ency.  Certain 
commenters  expressed  concern  that 
setting  one  time  period  with  only  an 
outside  deadline  for  the  issuance  of  an 
initial  decision  by  the  hearing  officer 
would  create  an  irresistible  incentive  for 
the  hearing  officer  to  set  very  short 
timelines  for  the  litigants  to  prepare  for 
hearing  and  for  post  hearing  briefing, 
and  to  reserve  the  majority  of  the  overall 
time  period  for  the  hearing  officer  to 
draft  the  iaitial  decision. '  In  response  to 
this  concern,  the  Commission  has 
provided  in  Rule  360(a)(2),  that  each  of 
these  periods  is  further  broken  down 
into  three  parts  to  ensure  fairness  to 
both  the  litigants  and  the  administrative 
law  judges  by  providing  sufficient  time: 
(1)  For  the  litigants  and  the  judge  to 
prepare  for  hearing,  (2)  for  the  litigants 
to  obtain  the  transcript  and  prepare 
briefs,  and  (3)  for  the  administrative  law 
judge  to  prepare  an  initial  decision. 

As  provided  in  Rule  360(a)(3).  if      . 
during  the  proceeding  the  presiding 
hearing  officer  were  to  decide  that  the 
proceeding  could  not  be  concluded  in 
the  time  specified,  the  hearing  officer 
could  request  an  extension  of  the  stated 
deadline.  To  obtain  an  extension,  the 
hearing  officer  would  first  consult  with 
the  Chief  Administrative  Law  Judge 
(ALJ).  If  the  Chief  ALJ  concurs  in  the 
need  for  an  exte^nsion,  the  Chief  ALJ 
would  file  a  motion  with  the 
Commission  on  behalf  of  the  hearing 
officer  explaining  why  circumstances 
require  an  extension  and  specif\'ing  the 
length  of  the  extension.  An  extension 
could  be  granted  by  the  Commission,  in 
its  discretion,  on  tlie  basis  of  the  motion 
filed  by  the  Chief  ALJ.  Parties  to  the 
proceeding  would  be  provided  copies  of 
the  motion  and  could  separately  or 
jointly  file  in  support  of  or  in  opposition 
to  the  request.  Any  such  motion  by  the 
Chief  ALJ  would  have  to  be  filed  no 
later  than  thirty  days  prior  to  the 
expiration  of  the  time  period  specified 
in  the  order  instituting  proceedings. 

To  complement  this  new  procedure, 
the  Commission  has  amended  Rule  161 
to  make  explicit  a  policy  of  strongly 
disfavoring  extensions,  postpo/iements 
or  adjournments  except  in 
circumstances  w~here  the  requesting 
party  makes  a  strong  showing  that  the 
denial  of  the  request  or  motion  would 
substantially  prejudice  their  case.  This 
amendment  to  Rule  161  effects  a 


>  See  comments  on  the  Section  of  Business  Law 
of  the  American  Bar  Association  at  3. 


35788 Federal  Raster /Vol  68.  No.  116 /Tuesday.  June  17,  2003 /Rules  and  Regulations 


significant  change  in  administrative 
cease-and-desist  proceedings.  Section 
2lC(b)  of  the  Securities  Exchange  Act  of 
1934  (and  parallel  provisions  in  the 
other  Federal  securities  laws)  requires 
that  the  notice  instituting  proceedings 
"shall  fix  a  hearing  date  not  earlier  than 
30  days  nor  later  than  60  days  after 
service  of  the  notice  unless  an  earlier  or 
a  later  date  is  set  by  the  Commission 
with  the  consent  of  any  respondent  so 
served."  Under  current  practice,  parties 
routinely  request  extensions  of  the  60- 
day  deadline,  and  the  hearing  officers 
routinely  grant  such  requests.  To  the 
extent  that  the  Commission  has  chosen 
a  timeline  under  which  the  hearing 
would  occur  beyond  the  statutory  60- 
day  deadline,  the  amendment  exempts 
these  requests  from  the  policy  of 
strongly  disfavoring  such  requests, 
absent  a  strong  showing  of  substantial 
prejudice.  This  would  typically  be  the 
case  under  both  the  300-day  and  210- 
day  timelines  articulated  in  new  Rule 
360(a)(2). 

We  requested  comment  on  the  impact 
of  the  proposed  changes  to  the 
scheduling  of  cease  and  desist 
proceeding  hearings.  The  Commission 
received  very  few  comments  on  the 
proposal.  However,  most  of  the 
comments  were  supportive.  ^  Certain 
commenters  did  express  concern  that 
respondents  will  have  less  time  to  meet 
the  charges  against  them.^  In  response 
to  this  concern,  the  Commission  has 
amended  Rule  230(d)  to  provide  for 
earlier  production  of  the  Commission 
staffs  investigative  record. 

In  addition  to  the  adopted 
amendments  to  the  Commission's  Rules 
of  Practice,  the  Commission  has 
provided  guidance  to  its  staff  that  they 
should  not  seek  or  support  extensions  or 
stays  not  consistent  with  the  standards 
set  forth  above.  Similarly,  staff  have 
been  instructed  to  adopt  new 
procedures  to  ensure  that  settlement 
negotiations  do  not  delay  the  hearing 
process.  These  procedures  are 
consistent  with  those  described  in  Rule 
161(c)(2).  Under  that  rule,  if  the 
Commission  staff  and  one  or  more 
respondents  in  the  proceeding  file  a 


'  See  comments  of  NASD  and  Mary  L.  Schapiro 
at  2  ("NASD  staff  believes  that  the  proposed 
deadlines  contained  in  the  Release  are  an 
appropriate  mechanism  to  focus  the  parties  and 
AL)s  on  achieving  timely  resolution  of  cases.").  See 
also  comments  of  Barbara  Mortensen  and  John 
Polanskey,  two  individual  investors  who  wrote 
separately  to  support  the  proposal.  ("Please  move 
toward  all  rule  changes  that  will  improve  the 
timeliness  of  your  administrative  proceedings 
*   *   *."  Polanskey  at  1.) 

'See  comments  of  Corporation,  Finance,  and 
Securities  Law  Section,  District  of  Columbia  Bar  at 
1,  4-4.  See  also  comments  of  the  Section  of 
Business  Law  of  the  American  Bar  Association  at 
3. 


joint  motion  notifying  the  hearing 
officer  that  they  have  agreed  in 
principle  to  a  settlement  on  all  major 
terms,  then  the  hearing  officer  shall  stay 
the  proceeding  as  to  the  settling 
respondent(s),  or  in  the  discretion  of  the 
hearing  officer  as  to  all  respondents, 
pending  completion  of  Commission 
consideration  of  the  settlement  offer. 
Any  such  stay  will  be  contingent  upon: 
(1)  The  settling  respondent(s) 
submitting  to  the  Commission  staff, 
within  fifteen  business  days  of  the  stay, 
a  signed  offer  of  settlement  in 
conformance  with  Rule  240,  and  (2) 
within  twenty  business  days  of  receipt 
of  the  signed  offer,  the  staff  submitting 
the  settlement  offer  and  accompanying 
recommendation  to  the  Commission  for 
consideration.  If  the  parties  fail  to  meet 
either  of  these  deadlines,  or  if  the 
Commission  rejects  the  offer  of 
settlement,  the  hearing  officer  must  be 
promptly  notified  and,  upon 
notification  of  the  hearing  officer,  the 
stay  shall  lapse  and  the  proceeding  will 
continue. 

Because  unnecessary  delays  may 
result  from  multiple  "agreements  in 
principle"  that  do  not  result  in  an  actual 
signed  offer,  this  procedure  will  be 
limited.  In  the  circumstance  where  (1)  a 
hearing  officer  has  granted  a  stay 
because  the  parties  have  "agreed  in 
principle  to  a  settlement,"  (2)  the 
agreement  in  principle  does  not  result 
in  the  submission  of  a  signed  settlement 
offer  in  conformance  with  Rule  240 
within  15  business  days  of  the  stay,  and 
(3)  the  stay  lapses,  the  ALJ  will  not  be 
required  to  grant  another  stay  related  to 
the  settlement  process  until  both  parties 
have  notified  the  ALJ  in  writing  that  a 
signed  settlement  offer  has  been 
prepared,  received  by  the  enforcement 
staff,  and  will  be  submitted  to  the 
Conunission. 

Finally,  the  Commission  recognizes 
that  it  too  must  shoulder  responsibility 
for  delays  in  its  appellate  review 
process.  In  fact,  some  comment  letters 
suggested  that  delay  in  the 
Commission's  appellate  review  is  a 
more  significant  problem  than  delay  in 
the  hearing  process.  Accordingly, 
during  the  past  year,  the  Conunission 
has  changed  certain  internal  processes 
to  reduce  delay  in  its  deliberations  and 
substantially  reduce  the  time  taken  to 
complete  its  appellate  review  duties. 
Accordingly,  the  Commission  has 
amended  Rule  900,  reducing  the 
guideline  for  issuance  of  Commission 
opinions  from  eleven  months  to  seven 
months  from  the  date  of  an  appeal. 

As  part  of  this  initiative  to  expedite 
appellate  review,  the  Commission  has 
amended  Rule  450  to  provide  that 
opening  briefs  must  be  filed  within  30 


days  of  the  date  of  a  briefing  schedule 
order  rather  than  the  cturent  40  days. 
Any  and  all  deadlines  and  timelines 
established  by  these  amendments  to  the 
Commission's  Rules  of  Practice  confer 
no  substantive  rights  on  respondents. 

n.  Administrative  Procedure  Act  and 
Regulatory  Flexibility  Act 

The  Conunission  finds,  in  accordance 
with  the  Administrative  Procedure  Act, 
5  U.S.C.  553(b)(3)(A),  that  this  revision 
relates  solely  to  agency  organization, 
procedures,  or  practice.  It  is  therefore 
not  subject  to  the  provisions  of  the 
Administrative  Procedure  Act  requiring 
notice,  opportunity  for  public  comment, 
and  publication.  The  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  also 
does  not  apply.  Nonetheless,  the 
Commission  previously  determined  that 
it  would  be  useful  to  publish  the 
proposed  rule  changes  for  notice  and 
comment  before  adoption.  The 
Conunission  has  considered  all  , 

comments  received. 

in.  Statutory  Basis  and  Text  of 
Amendment 

These  rule  amendments  are  adopted 
pursuant  to  section  19  of  the  Seciuities 
Act,  15  U.S.C.  77s:  section  23  of  the 
Seciuities  Exchange  Act,  15  U.S.C.  78w; 
section  20  of  the  Public  Utility  Holding 
Company  Act,  15  U.S.C.  79t;  section  319 
of  the  Trust  Indentiue  Act,  15  U.S.C. 
77sss:  sections  38  and  40  of  the 
Investment  Company  Act,  15  U.S.C. 
80a-37  and  80a-39;  and  section  211  of 
the  Investment  Advisers  Act,  15  U.S.C. 
80b-ll. 

List  of  Subjects  in  17  CFR  Part  201 

Administrative  practice  and 
procedure. 

■  For  the  reasons  set  forth  in  the 
preamble.  Title  17,  Chapter  II  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  201— RULES  OF  PRACTICE 

■  1.  The  authority  citation  for  part  201 . 
subpart  D,  is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  77f,  77g.  77h,  77h-l, 
77),  77s,  77u,  78c{b),  78d-l,  78d-2,  78/,  78in, 
78n,  78o{d),  78o-3,  78s,  78u-2,  78u-3,  78v, 
78w,  79c,  79s,  79t,  79z-5a,  77sss,  77ttt.  80a- 
8,  80a-9,  80a-37,  80a-38,  80a-39.  80a-40, 
80a-41,  80a-44,  80b-3,  80b-9,  80b-ll,  and 
80b-12. 

■  2.  Section  201.161  is  amended  by: 

■  a.  Revising  the  phrase  "paragraph  (b)" 
in  paragraph  (a)  to  read  "paragraphs  (b) 
and  (c)"; 

■  b.  Revising  the  introductory  text  of 
paragraph  (b)  and  paragraph  (b)(1); 

■  c.  Redesignating  paragraph  (b)(2)  as 
paragraph  (c)(1);  and 
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■  d.  Adding  new  paragraph  (b)(2)  and 
paragraph  (c)(2). 

The  revisions  and  additions  read  as 
follows: 

§  201 .1 61     Extensions  of  time, 
postponements  and  adfoumments. 

*****  < 

(b)  Considerations  in  determining 
whether  to  extend  time  limits  or  grant 
postponements,  adjournments  and 
extensions.  (1)  In  considering  all 
motions  or  requests  pursuant  to 
paragraph  (a)  or  fb)  of  this  section,  the 
Commission  or  the  hearing  officer 
should  adhere  to  a  policy  of  strongly 
disfavoring  such  requests,  except  in 
circumstances  where  the  requesting 
party  makes  a  strong  showing  that  the 
denial  of  the  request  or  motion  would 
substantially  prejudice  their  case.  In 
determining  whether  to  grant  any 
requests,  the  Commission  or  hearing 
officer  shall  consider,  in  addition  to  any 
other  relevant  factors: 

(i)  The  length  of  the  proceeding  to 
date; 

(ii)  The  niunber  of  postponements, 
adjournments  or  extensions  already 
granted; 

(iii)  The  stage  of  the  proceedings  at 
the  time  of  the  request; 

(iv)  The  impact  of  the  request  on  the 
hearing  officer's  ability  to  complete  the 
proceeding  in  the  time  specified  by  the 
Commission;  and 

(v)  Any  other  such  matters  as  justice 
may  require. 

(2)  To  the  extent  that  the  Commission 
has  chosen  a  timeline  imder  which  the 
hearing  would  occxu  beyond  the 
statutory  60-day  deadline,  this  policy  of 
strongly  disfavoring  requests  for 
postponement  will  not  apply  to  a 
request  by  a  respondent  to  postpone 
commencement  of  a  cease  and  desist 
proceeding  hearing  beyond  the  statutory 
60-day  period. 

(c)(1)*  *  * 

(2)  Stay  pending  Commission 
consideration  of  offers  of  settlement,  (i) 
If  the  Commission  staff  and  one  or  more 
respondents  in  the  proceeding  file  a 
joint  motion  notifying  the  hearing 
officer  that  they  have  agreed  in 
principle  to  a  settlement  on  all  major 
terms,  then  the  hearing  officer  shall  stay 
the  proceeding  as  to  the  settling 
respondent(s),  or  in  the  discretion  of  the 
hearing  officer  as  to  all  respondents, 
pending  completion  of  Commission 
consideration  of  the  settlement  offer. 
Any  such  stay  will  be  contingent  upon: 

(A)  The  settling  respondent(s) 
submitting  to  the  Commission  staff, 
within  fifteen  business  days  of  the  stay, 
a  signed  offer  of  settlement  in 
conformance  with  §  201.240;  and 

(B)  Within  twenty  business  days  of 
receipt  of  the  signed  offer,  the  staff 


submitting  the  settlement  offer  and 
accompanying  recommendation  to  the 
Commission  for  consideration. 

(ii)  If  the  parties  fail  to  meet  either  of 
these  deadlines  or  if  the  Commission 
rejects  the  offer  of  settlement,  the 
hearing  officer  must  be  promptly 
notified  and,  upon  notification  of  the 
hearing  officer,  the  stay  shall  lapse  and 
the  proceeding  will  continue.  In  the 
circumstance  where: 

(A)  A  hearing  officer  has  granted  a 
stay  because  the  parties  have  "agreed  in 
principle  to  a  settlement;" 

(B)  The  agreement  in  principle  does 
not  materialize  into  a  signed  settlement 
offer  within  15  business  days  of  the 
stay;  and 

(C)  The  stay  lapses,  the  hearing  officer 
will  not  be  required  to  grant  auother 
stay  related  to  the  settlement  process 
until  both  parties  have  notifieid  the 
hearing  officer  in  writing  that  a  signed 
settlement  offer  has  been  prepared, 
received  by  the  Commission's  staff,  and 
will  be  submitted  to  the  Commission. 

(iii)  Th^  granting  of  any  stay  pursuant 
to  this  paragraph  (c)  shall  not  affect  any 
deadline  set  pursuant  to  §  201.360. 

■  3.  Section  201.230  is  amended  by 
revising  the  phrase  "14  days  after  the 
respondent  files  an  answer"  to  "7  days 
after  service  of  the  order  instituting 
proceedings"  in  the  first  sentence  of 
paragraph  (d). 

■  4.  Section  201.360  is  amended  by: 

■  a.  Redesignating  paragraph  (a)  as 
paragraph  (a)(l];  and 

■  b.  Adding  paragraphs  (a)(2)  and  (a)t3). 
The  additions  read  as  follows: 

§  201 .360    Initial  decision  of  hearing  officer. 

(a)(1)*  *  * 

(2)  Time  period  for  filing  initial 
decision.  In  the  order  instituting   . 
proceedings,  the  Commission  will 
specify  a  time  period  in  which  the 
hearing  officer's  initial  decision  must  be 
filed  with  the  Secretary.  In  the 
Commission's  discretion,  after 
consideration  of  the  nature,  complexity, 
and  lugency  of  the  subject  matter,  and 
with  due  regard  for  the  public  interest 
and  the  protection  of  investors,  this  time 
period  will  be  either  120,  210  or  300 
days  from  the  date  of  service  of  the 
order.  Under  the  300-day  timeline,  the 
hearing  officer  shall  issue  an  order 
providing  that  there  shall  be 
approximately  4  months  from  the  order 
instituting  the  proceeding  to  the 
hearing,  approximately  2  months  for  the 
parties  to  obtain  the  transcript  and 
submit  briefs,  and  approximately  4 
months  after  briefing  for  the  hearing 
officer  to  issue  an  initial  decision. 
Under  the  210-day  timeline,  the  hearing 
officer  shall  issue  an  order  providing 


that  there  shall  be  approximately  2Vz 
months  fitjm  the  order  instituting  the 
proceeding  to  the  hearing, 
approximately  2  months  for  the  parties 
to  rfeview  the  transcript  and  submit 
briefs,  and  approximately  2  V2  months 
after  briefing  for  the  hearing  officer  to 
issue  an  initial  decision.  Under  the  120- 
day  timeline,  the  hearing  officer  shall 
issue  an  order  providing  that  there  shall 
be  approximately  1  month  from  the 
order  instituting  the  proceeding  to  the 
hearing,  approximately  2  months  for  the 
parties  to  review  the  transcript  and 
submit  briefs,  and  approximately  1 
month  after  briefing  for  the  hearing 
officer  to  issue  an  initial  decision.  These 
deadlines  confer  no  substantive  rights 
on  respondents. 

(3)  Motion  for  extension.  In  the  event 
that  the  hearing  officer  presiding  over 
the  proceeding  determines  that  it  will 
not  be  possible  to  issue  the  initial 
decision  within  the  specified  period  of 
time,  the  hearing  officer  should  consult 
with  the  Chief  Administrative  Law 
Judge.  Following  such  consultation,  the 
Chief  Administrative  Law  Judge  may 
determine,  in  his  or  her  discretion,  to' 
submit  a  motion  to  the  Commission 
requesting  an  extension  of  the  time 
period  for  filing  the  initial  decision. 
This  motion  must  be  "filed  no  later  than 
30  days  prior  to  the  expiration  of  the 
,  time  specified  in  the  order  for  issuance 
of  an  initial  decision.  The  motion  will 
be  served  upon  all  parties  in  the 
proceeding,  who  may  file  with  the 
Commission  statements  in  support  of  or 
in  opposition  to  the  motion.  If  the 
Commission  determines  that  additional 
time  is  necessary  or  appropriate  in  the 
public  interest,  the  Commission  shall 
issue  an  order  extending  the  time  period 
for  filing  the  initial  decision. 
*        *        •        •        • 

■  5.  Section  201.450  is  amended  by 
revising  the  phrase  "within  40  days"  to 
read  "within  30  days"  in  the  second 
sentence  of  paragraph  (a). 

■  6.  Section  201.900  is  amended  by: 

■  a.  Removing  paragraph  (a)(l)(i); 

■  b.  Redesignating  paragraphs  (a)(l)(ii) 
through  (a)(l)(iv)  as  paragraphs  (a)(l)(i) 
through  (a)(l)(iii);  and 

■  c.  Revising  newly  redesignated 
paragraph  (aKl)(iii). 

The  revision  reads  as  follows: 

§210.900    Informal  Procedures  and 
Supplementary  Information  Concerning 
Adjudicatory  Proceedings.  , 

(a)  *  *  *  , 

(1)  *  *  * 

(iii)  Ordinarily,  a  decision  by  the 
Commission  with  respect  to  an  appeal 
from  the  initial  decision  of  a  hearing 
officer,  a  review  of  a  determination  by 
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a  self-reg\ilatory  organization,  or  a 
remand  of  a  prior  Commission  decision 
by  a  court  of  appeals  should  be  issued 
within  seven  months  from  the  date  the 
petition  for  review,  application  for 
review,  or  mandate  of  the  court  is  filed, 
unless  the  Conunission  determines  that 
the  matter  presents  unusual 
complicating  circumstances,  in  which 
case  a  decision  by  the  Commission  on 
the  matter  may  be  issued  within  1 1 
months  from  the  date  the  petition  for 
review,  application  for  review,  or 
mandate  of  the  court  is  filed.  The 
Commission  retains  discretion  to  take 
additional  time  to  dispose  of  an  appeal 
from  the  initial  decision  of  a  hearing 
officer,  a  review  of  a  determination  by 
a  self-regulatory  organization,  or  a 
remand  of  a  prior  Commission  decision 
by  a  court  of  appeals  when  the 
Commission  determines  that 
extraordinary  facts  and  circumstances  of 
the  matter  so  require.  The  deadlines  in 
§  201.900  confer  no  substantive  rights 
on  the  parties. 
***** 

Dated:  June  11,  2003. 

By  the  Commission.  • 

lonathan  G.  Katz, 
Secretary. 
(FR  Doc.  03-15262  Filed  6-16-03;  8:45  am]     * 

BILUNO  CODE  8010-01-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[SIP  NOS.  CO-Q01-0052,  CO-001-0032, 
CO9-3-5603:  FRL-7503-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Colorado;  State  Implementation  Plan 
Corrections 

agency:  Envirotmiental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  technical  correction. 

SUMMARY:  When  EPA  approved  the 
Denver-Boulder  metropolitan  carbon 
monoxide  (CO)  area  redesignation  to 
attainment,  maintenance  plan  and 
amendments  to  Colorado's  Regulation 
No.  11,  "Motor  Vehicle  Emissions 
Inspection  Program,"  on  December  14, 
2001,  we  inadvertently  removed  the 
appendices  to  Regulation  No.  1 1  from 
the  State  Implementation  Plan  (SIP). 
When  EPA  approved  the  Colorado 
Springs  carbon  monoxide  area 
redesignation  to  attainment  and 
maintenance  plan  on  April  25,  1999,  we 
inadvertently  failed  to  indicate  that  a 
control  measure  had  been  removed  from 
the  SIP.  Finally,  when  EPA  approved 


revisions  to  the  Colorado  Ozone  SIP 

along  with  amendments  to  Regulation 

No.  7,  "Regulation  To  Control  Emissions 

of  Volatile  Organic  Compounds,"  on 

May  30,  1995,  we  inadvertently 

submitted  extraneous  pages  for 

incorporation  by  reference  into  the  SIP 

and  referenced  incorrect  state  rules. 

EPA  is  correcting  these  errors  with  this 

document. 

DATES:  This  rule  is  effective  on  July  17, 

2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laurie  Ostrand,  EPA.  Region  8,  (303) 

312-6437. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  wherever 

"we"  or  "our"  is  used  it  means  the  EPA. 

Section  553  of  the  Administrative 
Procedures  Act.  5  U.S.C.  553(b)(B), 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedures  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportimity  for  public  comment.  We 
have  determined  that  there  is  good 
cause  for  making  today's  rule  final 
without  prior  proposal  and  opportunity 
for  comment  because  we  are  merely 
correcting  incorrect  text  in  previous 
rulemakings.  Thus  notice  and  public 
procedure  are  uimecessary.  We  find  that 
this  constitutes  good  cause  under  5 
U.S.C.  553{b)(B). 

I.  Correction 

A.  Correction  to  Federal  Register 
Document  Published  on  Decemberl4, 
2001 (66  FR  64751) 

When  we  approved  the  Denver- 
Boulder  metropolitan  carbon  monoxide 
(CO)  area  redesignation  to  attainment, 
maintenance  plan  and  amendments  to 
Colorado's  Regulation  No.  11,  "Motor 
Vehicle  Emissions  Inspection  Program," 
on  December  14,  2001  (66  FR  64751), 
we  inadvertently  removed  the 
appendices  to  Regulation  No.  11. 
Specifically,  we  approved  Regulation 
No.  11  at  40  CFR  52.320(c)(96)(i)(A)  and 
indicated  that  Regulation  No.  11,  part  A, 
part  B,  part  C,  part  D,  part  E  and  part 
F,  effective  March  1,  2000,  superseded 
and  replaced  all  earlier  versions  of  the 
Regulation.  However,  on  March  10, 
1997  (62  FR  10690),  we  approved 
revisions  to  Regulation  No.  11. 
including  Appendices  A  and  B  [see  40 
CFR  52.320(c)(80)).  The  December  14. 
2001 ,  approval  should  not  have 
superseded  and  replaced  Appendices  A 
and  B  of  Regulation  No.  1 1  approved  on 
March  10,  1997,  because  the  December 
14,  2001,  approved  version  of 
Regulation  No.  11  did  not  contain 
revisions  to  Appendices  A  and  B. 


Therefore,  we  are  correcting  the 
introductory  text  of  40  CFR 
52.320(c)(96)  to  indicate  that  the  version 
of  Regulation  No.  1 1  being  approved 
supersedes  and  replaces  all  earlier 
versions  of  Regulation  No.  1 1  except  for 
Appendices  A  and  B  to  Regulation  No. 
11  as  approved  at  40  CFR  52.320(c)(80). 

B.  Correction  to  Federal  Register 
Document  Published  on  April  25,  1999 
(64  FR  46279) 

On  April  25,  1999  (64  FR  46279).  we 
approved  the  Colorado  Springs  carbon 
monoxide  area  redesignation  to 
attainment  and  maintenance  plan.  In  the 
notice  approving  that  plan  we 
chronicled  the  history  of  Federal 
Register  actions  that  had  been 
completed  for  the  Colorado  Springs 
carbon  monoxide  area.  Among  other    i 
things  we  indicated  that  we  approved 
the  Clean  Air  Campaign  into  the  SIP  on 
May  30.  1989  (54  FR  22893),  because  of 
its  underlying  benefits  for  the  area  [see 
our  April  25.  1999,  document,  64  FR 
46281,  right  column).  However,  in  our 
April  25.  1999.  document,  we  failed  to 
mention  that  the  maintenance  plan 
being  approved  removes  the  Clean  Air 
Campaign  from  the  SIP.  Therefore,  we 
are  correcting  40  CFR  52.349(c)  to 
indicate  that  the  Clean  Air  Campaign, 
approved  at  40  CFR  52.320{c)(43){i)(A), 
has  been  removed  irom  the  SEP. 

C.  Correction  to  Federal  Register 

Document  Published  on  May  30,  1995 
(60  FR  28055) 

When  we  approved  revisions  to  the 
Colorado  Ozone  State  Implementation 
Plan  (SIP)  along  with  amendments  to 
Regulation  No.  7.  "Regulation  To 
Control  Emissions  of  Volatile  Organic 
Compounds,"  on  May  30.  1995  (60  FR 
28055).  we  inadvertently  submitted 
extraneous  pages  for  incorporation  by 
reference  into  the  SIP.  Therefore,  we  are 
correcting  this  error  by  resubmitting  the 
incorporation  by  reference  material  in 
40  CFR  52.320(cJ(70)(i)(A)  to  the  Air 
and  Radiation  Docket  and  Information 
Center  and  the  Office  of  the  Federal 
Register.  Additionally,  the  regulatory 
text  in  40  CFR  52.320(c)(70)(i)(A) 
incorrectly  referenced  two  state  rules. 
The  reference  to  "7.IX.N."  and  "7.IX.0." 
should  have  been  "7.IX.M."  and 
"7.IX.N."  We  are  correcting  the 
references  to  the  state  rules.  This 
correction  only  impacts  our  May  30. 
1995,  approval  and  does  not  supersede 
subsequent  actions  on  Regulation  No.  7 
that  have  been  approved  since  May  30, 
1995. 
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n.  Statutory  and  Executive  Order 
Review 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993).  this  action  is 
not  a  "significant  regidatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
rule  is  not  subject  to  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001)  because  it  is  not  a  significant 
regidatory  action  under  Executive  Order 
12866.  Because  the  agency  has  made  a 
"good  cause"  finding  that  this  action  is 
not  subject  to  notice-and-comment 
requirements  imder  the  Administrative 
Procedure  Act  or  any  other  statute  as 
indicated  in  the  Supplementary 
Information  section  above,  it  is  not 
subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C  601  et  seq.),  or  to  sections 
202  and  205  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  In  addition,  this  action  does  not 
significantly  or  uniquely  affect  small 
governments  or  impose  a  significant 
intergovernmental  mandate,  as 
described  in  sections  203  and  204  of 
UMRA.  This  rule  also  does  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  disfribution  of 
power  and  responsibilities  between  the 
Federal  govenmient  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000),  nor 
will  it  have  substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999).  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23, 1997),  because  it  is  not 
economically  significant. 

This  technical  correction  action  does 
not  involve  technical  standards;  thus 
the  requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  The  rule  also 
does  not  involve  special  consideration 
of  environmental  justice  related  issues 
as  required  by  Executive  Order  12898 
(59  FR  7629,  February  16,  1994).  In 
issuing  this  rule,  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  effected  conduct,  as 
required  by  section  3  of  Executive  Order 
12988  (61  FR  4729,  February  7,  1996). 
EPA  has  complied  with  Executive  Order 


12630  (53  FR  8859,  March  15,  1998)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings'  issued  imder  the  executive 
order.  This  rule  does  not  impose  an 
information  collection  biu-den  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501,et  seq.).  EPA's  compliance 
with  these  statutes  and  Executive 
Orders  for  the  underlying  rules  are 
discussed  in  the  December  14,  2001. 
rule  approving  the  Denver-Boulder 
metropolitan  carbon  monoxide  (CO) 
area  redesignation  to  attainment, 
maintenance  plan  and  amendments  to 
Colorado's  Regulation  No.  11  "Motor 
Vehicle  Emissions  Inspection  Program," 
the  August  25, 1999,  rule  approving  the 
Colorado  Springs  carbon  monoxide  area 
redesignation  to  attainment  and 
maintenance  plan,  and  the  May  30, 
1995,  rule  approving  the  Colorado 
Ozone  State  Implementation  Plan  (SIP) 
along  with  amendments  to  Regulation 
■No.  7,  "Regulation  To  Control  Emissions 
of  Volatile  Oiganic  Compounds." 

The  Congressional  Review  Act  (5 
U.S.C.  801  et  seq.),  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  rule 
effective  sooner  than  otherwise 
provided  by  the  CRA  if  the  agency 
makes  a  good  cause  finding  that  notice 
and  public  procedure  is  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  This  determination  must  be 
supported  by  a  brief  statement.  5  U.S.C. 
808(2).  As  stated  previously,  EPA  has 
made  such  a  good  cause  finding, 
including  the  reasons  therefore,  and 
established  an  effective  date  of  July  17, 
2003.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Renter.  These  corrections 
to  the  identification  of  plan  for  Colorado 
is  not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 


requirements.  Sulfur  oxides,  Volatile 
organic  compounds. 

Dated:  May  16.  2003.  , 

Robert  E.  Roberts, 

Regional  Administrator,  Region  8. 

m  40  CFR  part  52  is  amended  as  follows: 

PART  52— {CORRECTED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401  et  seq. 

Sut)part  G— Colorado 

■  2.  Section  52.320  is  amended  in 
paragraph  (c)(70)(i)(A)  by  revising 
"7.K.N."  to  read  "7.K.M"  and  "7.K.O." 
to  read  "7.IX.N."  and  by  revising  the 
introductory  text  of  (c)(96)  to  read  as 
follows: 

§52.320    Identification  of  plan. 

***** 

(c)  *  *  * 

(96)  On  May  10,  2000,  the  Governor 
of  Colorado  submitted  SIP  revisions  to 
Colorado's  Regulation  No.  11  "Motor 
Vehicle  Emissions  Inspection  Program" 
that  supersede  and  replace  all  earlier 
versions  of  the  Regulation  (except 
Appendices  A  and  B  of  Regulation  No. 
11  as  approved  in  paragraph  (c)(80))  and 
make  several  changes  to  the  motor 
vehicle  inspection  and  maintenance 
requirements  including  the 
implementation  of  a  remote  sensing 
device  (RSD)  program  for  the  Denver 
metropolitan  area.  On  May  10,  2000,  the 
Governor  also  submitted  SEP  revisions 
to  Colorado's  Regulation  No.  13  : 
"Oxygenated  Fuels  Program"  that 
supersede  and  replace  all  earlier 
versions  of  the  Regulation  and  modify 
the  oxygenated  fuel  requirements  for  the 
Denver  metropolitan  area. 
*        *        *        *        * 

■  3.  Section  52.349  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§52.349    Control  strategy:  CartXMi 
monoxide. 

***** 

(c)  Revisions  to  the  Colorado  State 
Implementation  Plan,  Carbon  Monoxide 
Redesignation  Request  and  Maintenance 
Plan  for  Colorado  Springs,  as  adopted 
by  the  Colorado  Air  Quality  Control 
Commission  on  January  15,  1998,  State 
effective  March  30, 1998,  and  submitted 
by  the  Governor  on  August  19,  1998. 
The  Maintenance  Plan  removes  the 
Clean  Air  Campaign  from  the  SIP.  The 
Clean  Air  Campaign  was  approved  into 
the  SIP  at  40  CFR  52.320(c)(43)(i)(A). 
***** 

|FR  Doc.  03-13715  Filed  6-16-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  60,  61,  62,  and  63 

[FRL-7513-8J 

Change  of  Address  for  Suixnisslon  of 
Certain  Reports;  Technical 
Amendment 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  technical 

amendment. 

SUMMARY:  This  document  aiuiounces  a 
technical  amendment  revising  the 
address  for  submittal  of  certain  air 
pollution  control  documents  to  EPA 
Region  VII  and  Iowa  and  Kansas. 
DATES:  This  document  is  effective  Jime 
17.2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wajme  Kaiser,  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch.  901  North  5th 
Street,  Kansas  City.  Kansas  66101;  (913) 
551-7603;  or  by  E-mail  at 
kaiser.  wayne@epa  .gov. 

SUPPLEMENTARY  INFORMATION:  The  EPA 
is  correcting  addresses  for  Region  VII 
and  the  states  of  Iowa  and  Kansas  in  40 
CFR  parts  60,  61,  62,  and  63.  Certain 
provisions  of  these  regulations  require 
the  submittal  of  reports,  applications, 
and  other  documents  to  the  EPA 
regional  office  and  to  the  state  air 
agencies.  This  technical  amendment 
updates  and  corrects  the  mailing 
addresses  for  Region  VII  and  the  states 
of  Iowa  and  Kansas. 

List  of  Subjects  in  40  CFR  Parts  60,  61. 
62.  and  63 

Environmental  protection.  Air 
pollution  control,  Reporting  and 
recordkeeping  requirements. 

Dated:  June  8,  2003. 
James  B.  Gulliford. 
Regional  Administrator,  Region  7. 

■  Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  60— {AMENDED] 

■  1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  A— General  Provisions 

■  2.  Section  60.4  is  amended  by  revising 
the  address  for  Region  VII  in  paragraph 
(a)  and  paragraphs  (h){Q)  and  (b)(R)  to 
read  as  follows: 

§60.4    Address. 

(a)  *   *   * 


Region  VII  (Iowa.  Kansas,  Missouri, 
Nebraska),  Director,  Air,  RCRA,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency.  901  N.  5th  Street,  Kansas  City,  KS 
66101. 


(b)  *  •  * 

(Q)  State  of  Iowa:  Iowa  Department  of 
Natural  Resources,  Environmental 
Protection  Division,  Air  Quality  Bureau, 
7900  Hickman  Road,  Suite  1,  Urbandale, 
lA  50322. 

(R)  State  of  Kansas:  Kansas 
Department  of  Health  and  Environment, 
Bureau  of  Air  and  Radiation,  1000  S.W. 
Jackson.  Suite  310,  Topeka.  KS  66612- 
1366. 


PART  61— {AMENDED] 

■  1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  A— General  Provisions 

■  2.  Section  61 .04  is  amended  by 
revising  the  address  for  Region  VII  in 
paragraph  (a)  and  paragraphs  (b)(Q)  and 
(b)(R)  to  read  as  follows: 

§61.04    Address. 

(a)  *  *  *  . 

Region  VII  (Iowa,  Kansas,  Missouri, 
Nebraska),  Director,  Air,  RCRA.  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency.  901  N.  5th  Street,  Kansas  City,  KS 
66101. 


(i))*    *    * 

(Cy  State  of  Iowa:  Iowa  Department  of 
Natural  Resources,  Environmental  Protection 
Division,  Air  Quality  Bureau,  7900  Hickman 
Road,  Suite  1,  Urbandale,  lA  50322. 

(R)  State  of  Kansas:  Kansas  Department  of 
Health  and  Environment,  Bureau  of  Air  and 
Radiation,  1000  S.W.  Jackson,  Suite  310. 
Topeka,  KS  66612-1366. 


PART  62— {AMENDED] 

■  1 .  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  A— General  Provisions 

■  2.  Section  62.10  is  amended  by 
revising  the  entry  for  Region  VII  to  read 
as  follows: 

§  62. 1 0    Submission  to  Administrator. 


Region  and  juris- 
diction covered 


Address 


VII— Iowa.  Kan- 
sas, Missouri, 
Nebraska 


Air,  RCRA,  and  Toxics  Di- 
vision, 901  N.  Stti 
Street,  Kansas  City,  KS 
66101. 


PART  63— {AMENDED] 

■  1 .  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  A— General  Provisions 

■  2.  Section  63.13  is  amended  by 
revising  the  address  for  Region  VII  in 
paragraph  (a)  to  read  as  follows: 

§63.13    Addresses  of  State  air  pollution 
control  agencies  and  EPA  Regional  Offices, 
(a)*  *  * 

EPA  Region  VII  (Iowa,  Kansas,  Missouri, 
Nebraska),  Director,  Air.  RCRA,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency.  901  N.  5th  Street,  Kansas  City,  KS 
66101. 


[PR  Doc.  03-15257  Filed  6-16-03:  8:45  am) 
BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  86 
[FRL-7492-6] 
RIN  2060-AJ77 

Control  of  Air  Pollution  From  New 
Motor  Vehicles  and  New  Motor  Vehicle 
Engines;  Modification  of  Federal  On- 
Board  Diagnostic  Regulations  for: 
Light-Duty  Vehicles,  Light-Duty 
Trucks,  Medium  Duty  Passenger 
Vehicles,  Complete  Heavy  Duty 
Vehicles  and  Engines  Intended  for  Use 
in  Heavy  Duty  Vehicles  Weighing 
14,000  Pounds  GVWR  or  Less; 
Extension  of  Acceptance  of  California 
OBD 11  Requirements 

AGENCY:  Environmental  Protection 

Agency. 

action:  Direct  final  rule. 


SUMMARY:  EPA  is  taking  direct  final 
action  to  amend  and  revise  certain 
requirements  associated  with  the 
Federal  on-board  diagnostic  (OBD) 
system  regulations.  EPA  previously 
promulgated  an  OBD  rulemaking  on 
December  22,  1998  (63  FR  70681)  which 
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indefinitely  extended  the  provision 
allowing  compliance  with  California 
OBD  II  requirements  to  satisfy  federal 
OBD  requirements.  The  California  Air 
Resoiutes  Board  (CARE)  has  recently 
revised  their  OBD  11  requirements  and, 
accordingly,  today's  rulemaking 
promulgates  appropriate  revisions  to 
Federal  OBD  regulations  including:  an 
update  to  the  acceptable  version  of  the 
California  OBD  n  regulations  that  allows 
compliance  with  California  OBD  11 
regulations  to  satisfy  Federal  OBD 
regulations;  inclusion  of  relevant 
sections  pertaining  to  California  OBD  n 
catalyst  monitoring  requirements  when 
accepting  manufacturers'  demonstration 
of  compliance  with  California  OBD  11; 
an  update  of  the  incorporation  by 
reference  of  standardized  practices 
developed  by  the  Society  of  Automotive 
Engineers  (SAE)  and  the  International 
Organization  for  Standardization  (ISO) 
to  incorporate  recently  published 
versions,  while  also  incorporating  by 
reference  a  new  standardized  protocol 
developed  by  the  International 
Organization  for  Standardization  (ISO) 
and  establishing  a  future  date  by  which 
this  protocol  will  be  the  only  acceptable 
protocol;  and  a  technical  amendment  to 
the  optional  chassis  certification 
requirements  for  heavy-duty  (HD) 
vehicles  weighing  14,000  pounds 
GVWR  or  less.  OBD  systems  in  general 
provide  substantial  benefits  to  the 
environment  by  diagnosing  and  alerting 
operators,  vehicle  inspection  and 
maintenance  (I/M)  personnel,  and 
service  providers  of  deterioration  or 
malfunction  of  emission  related  control 
systems. 


DATES:  This  direct  final  rule  becomes 
effective  August  18,  2003  without 
further  notice,  luiless  we  receive 
adverse  comments  by  July  17,  2003  or 
W8  receive  a  request  for  a  public  hearing 
by  July  2,  2003.  Should  EPA  receive  any 
adverse  comments  on  this  direct  final 
rule,  we  will  publish  a  subsequent 
action  in  the  Federal  Register 
withdrawing  an  amendment,  paragraph, 
or  section  of  this  final  rule.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  rule  is 
approved  August  18,  2003. 
ADDRESSES:  All  comments  and  materials 
relevant  to  today's  action  should  be 
submitted  to  Public  Docket  No.  A- 
2002-20  at  the  following  address:  EPA 
Docket  Center  (EPA/DC),  Public  Reading 
Room,  Room  B102,  EPA  VVest 
Building,1301  Constitution  Avenue, 
NW.,  Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  on  government 
holidays.  You  can  reach  the  Reading 
Room  by  telephone  at  (202)  566-1742, 
and  by  facsimile  at  (202)  566-1741.  The 
telephone  number  for  the  Air  Docket  is 
(202)  566-1742.  You  may  be  charged  a 
reasonable  fee  for  photocopying  docket 
materials,  as  provided  in  40  CFR  part  2. 
A  request  for  hearing  should  be  made  to 
the  person  noted  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arvon  L.  Mitcham,  Certification  and 
Compliance  Division,  U.S. 
Environmental  Protection  Agency,  2000 
Traverwood,  Aim  Arbor,  Michigan 
48105,  Telephone  734-214-4522,  or 
Internet  e-mail  at 
"mitcham.arvon@epa.gov."  % 


SUPPLEMENTARY  INFORMATKM:  EPA  is 
publishing  this  direct  final  rule  without 
prior  proposal  because  we  view  this 
action  as  noncontroversial  and 
anticipate  no  adverse  comment. 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register 
publication,  we  are  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  adopt  the  provisions  in  this 
direct  final  rule  if  adverse  comments  are 
filed.  This  rule  will  be  effective  on 
August  IB,  2003  without  further  notice 
imless  we  receive  adverse  comment  by 
July  17,  2003  or  a  request  for  a  public 
hearing  by  July  2,  2003.  If  we  receive 
adverse  conunent  on  one  or  more 
distinct  amendments,  paragraphs,  or 
sections  of  this  rulemaking,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  indicating  which 
provisions  are  being  withdrawn  due  to 
adverse  comment.  We  may  address  all  . 
adverse  comments  in  a  subsequent  final 
rule  based  on  the  proposed  rule.  We 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time.  Any  distinct  amendment, 
paragraph,  or  section  of  today's 
rulemaking  for  which  we  do  not  receive 
adverse  comment  will  become  effective 
on  the  date  set  out  above, 
notwithstanding  any  adverse  comment 
on  any  other  distinct  amendment, 
paragraph,  or  section  of  today's  rule. 

Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  those  which  manufacture  new 
motor  vehicles  and  engines. 


Category 

Examples  of  regulated  entities    - 

NAICS 
1     Codes* 

SIC  Codes" 

Industry 

New  motor  vehicle  and  engine  manulacturers 

33611, 
336112, 
336120 

3711 

"North  American  Industry  Classification  System  (NAICS)  Code. 

''Standard  Industrial  Classification  (SIC)  System  Code.  This  table  is  not  intended  to  be  exhaustive,  txjt  rather  provides  a  guide  for  readers  re- 
garding entities  EPA  is  now  aware  could  potentially  be  regulated  by  this  action.  Other  types  of  entities  not  listed  in  the  table  could  also  be  regu- 
lated. To  determine  whether  your  product  is  regulated  by  this  action,  you  should  carefully  examine  the  applicability  criteria  in  §§86  005-17, 
86.1806-04,  and  86.1806-05  of  title  40  of  the  Code  of  Federal  Regulations.  If  you  have  questions  regarding  the  applicat>ility  of  this  action  to  a 
particular  product,  consult  the  person  listed  in  the  preceding  FOR  FURTHER  INFORMATION  CONTACT  section. 
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J.  Congressional  Review  Act 
I.  Electronic  Availability 

Today's  action  is  available 
electronically  on  the  day  of  publication 
from  EPA's  Federal  Register  Internet 
Web  site  listed  below.  Electronic  copies 
of  this  preamble,  regulatory  language, 
and  other  documents  associated  with 
today's  direct  final  rule  are  available 
from  the  EPA  Office  of  Transportation 
and  Air  Quality  Web  site  listed  below 
shortly  after  the  rule  is  signed  by  the 
Administrator.  This  service  is  free  of 
charge,  except  any  cost  that  you  already 
incur  for  connecting  to  the  Internet. 

EPA  Federal  Reguter  Web  site:  http:/ 
/www. epa.gov/docs/fedrgstr/epa-air/. 

(Either  select  a  desireddate  or  use  the 
Search  feature.) 

11.  Introduction  and  Background 

On  February  19.  1993,  pursuant  to 
Clean  Air  Act  (CAA)  section  202{m),  42 
U.S.C.  7521(m),  EPA  published  a  final 
rulemaking  (58  FR  9468)  requiring 
manufacturers  of  light-duty  vehicles 
(LDVs)  and  light-duty  trucks  (LDTs)  to 
install  on-board  diagnostic  (OBD) 
systems  on  such  vehicles  beginning 
with  the  1994  model  year.  The 
regulations  promulgated  in  that  final, 
rulemaking  require  that  manufacturers 
install  OBD  systems  which  monitor 
emission  control  components  for  any 
malfunction  or  deterioration  causing 
exceedance  of  certain  emission 
thresholds,  and  alert  the  vehicle 
operator  to  the  need  for  repair.  That 
rulemaking  also  requires  that,  when  a 
malfunction  occurs,  diagnostic 
information  must  be  stored  in  the 
vehicle's  computer  to  assist  the 
technician  in  diagnosis  and  repair. 

Additionally,  this  original  OBD 
regulation  provided  an  allowance  for 
manufacturers  to  satisfy  federal  OBD 
requirements  through  the  1998  model 
year  by  installing  OBD  systems 
satisfying  the  California  OBD  II 
requirements  pertaining  to  those  model 
years.  On  December  22,  1998  (63  FR 
70681).  EPA  revised  the  federal  OBD 
regulations  such  that  the  allowance  of 
compliance  with  the  California  OBD  II 
regulations  (excluding  anti-tampering 
provisions)  extended  indefinitely,  rather 
than  applying  only  through  the  1998 
model  year.  In  addition.  EPA  updated 
the  allowed  version  of  the  California 
OBD  II  regulations  to  the  most  recently 
published  version,  at  that  time.  CARB 
Mail-Out  #97-24  (December  9,  1997). 

California  has  recently  issued 
revisions  to  their  OBD  11  requirements 
as  described  in  CARB  Mail-Out  MSCD 
#02-11  (internet  posting  date  October  7, 
2002)  and  Attachment  II,  Modifications 
to  Malfunction  and  Diagnostic  System 


Requirements  for  2004  and  Subsequent 
Model- Year  Passenger  Cars.  Light-Duty 
Trucks,  and  Medium-Duty  Vehicles  and 
Engines  (OBD  II),  Section  1968.2,  Title 
13,  California  Code  of  Regulations.  In 
today's  action,  EPA  is  revising  the 
federal  OBD  regulations  to  update  the 
allowed  version  of  the  California  OBD  II 
regulations  to  the  most  recently  issued 
version  noted  above,  such  that  the 
allowance  of  compliance  with  the 
California  OBD  II  regulations  (with  the 
exclusion  of  certain  provisions  as  noted 
below)  continues  to  be  accepted.  EPA  is 
making  this  revision,  and  continuing  to 
allow  manufacturers  to  demonstrate 
compliance  with  California's  OBD 
regulations,  to  encourage  broader  OBD 
development  and  calibration  efforts. 
EPA  believes  that  the  benefits  of  a 
robust  OBD  program  outweigh  the 
benefits  of  the  unique  requirements  of 
the  federal  OBD  regulations.  EPA  also 
believes,  as  was  noted  in  an  August  30, 
1996  final  rule  (61  FR  45898),  that  the 
California  OBD  II  program  fully  meets 
the  requirements  of  the  Clean  Air  Act 
(CAA)  and  fulfills  the  intent  of  the 
federal  OBD  program. 

Today's  action  also  updates  the 
incorporation  by  reference  of 
standardized  practices  developed  by  the 
Society  of  Automotive  Engineers  (SAE) 
and  the  International  Organization  for 
Standardization  (ISO)  to  recently 
published  versions.  EPA  believes  that 
by  including  these  standardized 
practices  in  our  regulations  we  ensure 
continuity  and  uniformity  in  the  design 
of  OBD  II  systems,  which  was  mandated 
in  section  202(m)(4)  of  the  CAA.  As  a 
result,  changes  and  updates  to  these 
standardized  practices  must  be 
recognized  by  revising  our  regulations 
to  incorporate  by  reference  the  latest 
versions  of  these  documents. 

Today's  action  also  incorporates  a 
new,  optional  standardized 
communication  protocol,  ISO  15765- 
4.3:2001,  December  14,  2001.  'Road 
Vehicles-Diagnostics  on  Controller  Area 
Network  (CAN) — Part  4:  Requirements 
for  emission-related  systems",  that  can 
be  used  by  manufacturers  to  design  OBD 
systems.  The  standardized 
communication  protocols  provide  a 
uniform  language  structure  that 
facilitates  compatibility  between  OBD  II 
equipped  vehicles  and  OBD  Il-related 
equipment.  Manufacturers  are  planning 
to  implement  this  new  protocol  on 
vehicles  as  early  as  the  2004  MY.  In 
addition,  EPA  is  requiring  that 
commencing  in  the  2008  model  year  the 
only  allowable  protocol  will  be  this  new 
communication  protocol,  ISO  15765- 
4.3.  With  the  2008  model  year,  the 
other,  currently-accepted  protocols:  SAE 
11850,  ISO  9141-2  and  ISO  14230-4; 


will  no  longer  be  accepted  and  all 
manufacturers  must  implement  OBD 
systems  using  only  ISO  15765-4.3.    • 

m.  Requirements  of  the  Direct  Final 
Rule 

Following  are  the  provisions 
promulgated  by  this  direct  final 
rulemaking. 

A.  Update  of  Provision  for  Acceptance 
of  California  Air  Resources  Board 
(CARB)  OBD  II  as  Satisfying  Federal 
OBD  Requirements 

EPA  is  revising  the  existing 
provisions  that  allow  indefinite  optional 
compliance  with  the  California  OBD  II 
requirements,  excluding  the  California 
OBD  II  anti-tampering  provisions,  as 
satisfying  federal  OBD.  Although  the 
existing  allowances  continue 
indefinitely,  the  referenced  CARB  mail- 
out  (and  corresponding  regulation)  has 
been  revised  by  California  and  is  thus 
outdated.  Thus,  rather  than  the 
currently  allowed  CARB  Mail-Out  #97- 
24  (December  9,  1997),  the  allowed 
version  will  be  CARB's  recently  updated 
version  contained  in  CARB  Mail-Out 
MSCD  #02-11  (internet  posting  date 
October  7,  2002)  and  Attachment  II,  . 
Modifications  to  Malfunction  and 
Diagnostic  System  Requirements  for 
2004  and  Subsequent  Model-Year 
Passenger  Cars,  Light-Duty  Trucks,  and 
Medium-Duty  Vehicles  and  Engines 
(OBD  n).  Section  1968.2,  Title  13, 
California  Code  of  Regulations.  EPA 
recognizes  that  CARB  may  continue  to 
make  minor  modifications  to  13  CCR 
section  1968.2  before  its  full 
implementation.  However,  EPA  believes 
it  appropriate  to  revise  its  regulations  at 
this  time  to  reference  the  most  recent 
version  of  CARB's  requirements  and 
EPA  anticipates  it  will  make  the 
appropriate  updated  references  by 
technical  amendment  or  other 
appropriate  rulemaking.  Before  such 
updated  references  occur,  EPA  believes 
that  any  changes  made  by  CARB  in  its 
regulations  would  be  minor  and 
therefore  the  manufacturers  will  be  able 
to  utilize  EPA's  existing  deficiency 
provisions  in  the  rare  circumstances 
where  those  CARB  requirements  that 
EPA  references  by  today's  action  are 
more  stringent  than  the  OBD 
requirements  met  by  the  manufacturer 
under  revised  CARB  regulations.  Thus 
by  today's  rulemaking  EPA  is  amending 
paragraph  (j)  as  found  respectively  in  40 
CFR  86.005-17  and  86.1806-05,  to 
reflect  CARB's  most  recent  version  of 
the  OBD  II  requirements.  In  addition, 
because  EPA's  Tier  2  requirements 
commence  in  model  year  2004,  EPA  is 
adding  a  new  section  (86.1806-04)  to 
reflect  the  OBD  requirements  applicable 
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to  LDVs,  LDTs.  and  MDPVs  for  model 
year  2004,  including  an  optional 
compliance  provision  to  CARB's  recent 
OBD  n  requirements. 

It  should  be  noted,  for  purposes  of 
EPA's  regulations  (where  the  vehicle  is 
certified  to  federal  emission  standards), 
manufacturers  choosing  the  California 
OBD  II  demonstration  option  need  not 
comply  wath  portions  of  that  regulation 
pertaining  to  vehicles  certified  to  certain 
emission  standards  under  California's 
Low  Emission  Vehicle  Program  (LEV  I 
or  LEV  11),  Title  13  CCR  section  1961, 
as  those  standards  are  not  federal 
emission  standards.  By  operation  of 
CARB's  OBD  II  regulations,  a 
manufacturer's  demonstration  of 
compliance  with  California  OBD  11, 
where  the  vehicle  is  certified  to  federal 
emission  standards,  requires  a 
manufacturer  to  correlate  their 
malfunction  thresholds  to  the  applicable 
federal  emission  standards,  not 
California  standards  (see  13  CCR  section 
1968.2{c)(19)  and  (20)).  Additionally, 
manufacturers  choosing  the  California 
OBD  11  demonstration  option  need  not 
comply  with  1 3  CCR  section 
1968.2(e)(4.2.2)(C)  which  requires 
evaporative  system  leak  detection 
monitoring  down  to  a  0.02  inch 
diameter  orifice  and  represents  a  level 
of  stringency  beyond  that  required  for 
federal  OBD  compliance.  In  lieu  of  this 
requirement,  EPA  will  continue  its 
current  requirement  as  found  at  40  CFR 
86.005-1 7(b)(4),  40  CFR  86.1806- 
01(b)(4)  and  40  CFR  86.1806-05  (b)(4) 
that  requires  evaporative  system  leak 
detection  monitoring  of  a  0.040  inch 
diameter  orifice  and  is  clarified  by 
today's  rulemaking.  As  with  EPA's 
current  OBD  regulations,  manufacturers 
choosing  the  California  OBD  II 
demonstration  option  need  not  comply 
with  13  CCR  section  1968.2(d)(1.4) 
which  contains  the  anti-tampering 
provisions  of  the  California  OBD  II 
regulations.  In  today's  rulemaking  EPA 
also  clarifies  that  demonstration  of 
compliance  with  13  CCR 
1968.2(e)(16.2.1)(C),  to  the  extent  such 
provisions  apply  to  verification  of 
proper  alignment  between  the  camshaft 
and  crankshaft,  only  applies  to  vehicles 
equipped  with  variable  valve  timing. 
The  requirement  in  13  CCR 
1968.2{e)(16.2.1)(C)  regarding  circuit 
continuity  and  rationality  malfunctions 
is  applicable  to  all  vehicles.  Also,  as 
with  EPA's  current  OBD  regulations,  the 
deficiency  fine  provisions  of  13  CCR 
section  1968.2(i)  do  not  apply. 
Therefore,  as  a  continuation  of  EPA's 
current  requirements,  the  deficiency 
provisions  at  40  CFR  86.005-17(1). 
86.1806-01(1).  and  1806-05(i)  remain 


applicable  and  are  clarified  by  today's 
rulemaking. 

B.  Inclusion  of  California  OBD  II 
Catalyst  Monitoring  Requirements  in 
Federal  OBD  Regulations  When 
Accepting  California  OBD  II  Compliance 

In  EPA's  rulemaking  for  heavy-duty 
eogine  and  vehicle  standards  (65  FR 
59896.  October  6.  2000)  (2004  HD  Rule). 
EPA  established  new  OBD  system 
requirements  for  heavy-duty  vehicles 
and  engines,  including  aftertreatment 
monitoring  requirements  for  all  diesel- 
engine  vehicles  weighing  14,000  pqunds 
GVWR  or  less  regardless  of  whether  the 
manufacturers  demonstrated 
compliance  with  the  Federal  OBD 
requirements  or  with  California's  OBD 
requirements.  Therefore,  when 
accepting  California  OBD  systems,  it 
became  necessary  to  exclude  the 
particular  section  in  the  California  OBD 
II  regulations  related  to  catalyst 
monitoring  (Title  13,  California  Code  of 
Regulations  (CCR)  1968.1(b)(1.1.2)) 
because  this  regulation  did  not  include 
requirements  for  aftertreatment  of 
diesel-engines  or  complete  vehicles.  In 
California's  recent  OBD  II  revisions  as 
described  in  CARB  Mail-Out  MSCD 
#02-11  (internet  posting  date  October  7, 
2002)  and  Attachment  II,  Modifications 
to  Malfunction  and  Diagnostic  System 
Requirements  for  2004  and  Subsequent 
Model- Year  Passenger  Cars,  Light-Duty 
Trucks,  and  Medium-Duty  Vehicles  and 
Engines  (OBD  II),  Section  1968.2,  Title 
13,  California  Code  of  Regulations, 
provisions  for  aftertreatment  monitoring 
on  all  diesel-engine  vehicles  weighing 
14,000  pounds  GVWR  or  less  are 
included.  As  a  result,  it  is  no  longer 
necessary  to  exclude  Title  13,  CCR 
1968.1(b){1.1.2)  related  to  aftertreatment 
monitoring  requirements  when 
accepting  California  OBD  II  compliance. 
Thus,  today's  action  removes  the 
language  requiring  compliance  with  the 
federal  aftertreatment  requirements  if 
demonstrating  optional  compliance 
with  California's  OBD  requirements. 

C.  Technical  Amendment  to  the 
Optional  Chassis  Certification 
Requirements  for  Heavy-duty  (HD)  Less 
Than  14,000  Pounds  GVWR 

In  another  final  rule  that  revised 
EPA's  heavy  duty  engine  and  vehicle 
standards  and  highway  diesel  fuel 
sulfur  requirements  beginning  in  the 
2007  model  year  (66  FR  5002,  January 
18,  2001)  (2007  HD  Rule),  we  provided 
an  option  for  manufacturers  of  HD 
diesel  vehicles  weighing  14.000  pounds 
GVWR  or  less  to  chassis  certify  to  the 
HD  vehicle  standards  (40  CFR  Subpart  - 
S.  86.1863-07  for  chassis  certification). 
In  §  86.1863-07{b),  we  state  that  diesel 


vehicles  certified  under  this  chassis 
certification  option  are  subject  to  the 
OBD  requirements  of  40  CFR  86.005-17, 
which  is  the  section  in  subpart  A 
containing  the  OBD  requirements  for 
engines.  However,  for  chassis 
certification,  we  should  have  referenced 
40  CFR  86.1806-05  of  subpart  S,  which 
contains  the  chassis  OBD  requirements. 
This  correction  is  consistent  with  the 
Agency's  original  intent  as  expressed  in 
the  preamble  to  the  2007  HD  Rule  at  66 
FR  5002,  at  5043.  Therefore,  today's 
action  revises  the  language  in  40  CFR 
86.1863-07  (b)  for  optional  chassis 
certification  of  diesel  engines  such  that 
chassis  OBD  requirements  in  40  CFR 
86.1806-05  of  subpart  S  are  referenced. 

D.  Applicability 

Today's  revisions  to:  update  the 
acceptable  version  of  the  California  OBD 
II  regulations;  include  California  OBD  II 
catalyst  monitoring  requirements  when 
accepting  CARB  OBD  II  compliance, 
update  the  incorporation  by  reference  of 
standardized  practices  developed  by  the 
Society  of  Automotive  Engineers  (SAE) 
and  the  International  Organization  for 
Standardization  (ISO);  incorporate  by 
reference  a  new  standardized  protocol 
developed  by  the  International 
Organization  for  Standardization  (ISO) 
and  establish  a  future  date  by  which  this 
protocol  will  be  the  only  acceptable 
protocol;  and  amend  the  optional 
chassis  certification  requirements  for 
heavy-duty  (HD)  vehicle  weighing 
14,000  pounds  GVWR  or  less,  apply  to 
all  2004  and  later  model  year  light-dufy 
vehicles,  light-duty  trucks,  medium 
duty  passenger  vehicles,  heavy-duty 
vehicles  and  otto-cycle  engines 
intended  for  vehicles  weighing  less  than 
14,000  pounds  GVWR  where  the 
manufacturer  chooses  to  comply  with 
Option  1  or  2  according  to  40  CFR 
86.005-01(c)(l)  or  (c)(2),  and  all  2005 
and  later  model  year  heavy-duty  diesel 
engines  intended  for  vehicles  weighing 
less  than  14,000  pounds  G\^R  subject 
to  the  phase-in  schedule  for  heavy-duty 
vehicles  and  engine  OBD  compliance  in 
40  CFR  86.005-17(k)  and  86.1806-05(1). 

E.  Update  of  Materials  Incorporated  by 
Reference 

Today's  action  includes  the  adoption 
of  ISO  i5765-4.3  (December  14,  2001): 
"Road  Vehicles — Diagnostics  on 
Controller  Area  Network  (CAN) — Part  4: 
Requirements  for  emission-related 
systems,"  as  an  acceptable  protocol  for 
standardized  on-board  to  off-board 
communications  and  is  incorporated  by 
reference  in  today's  regulatory  language. 
This  standardized  procedure  contains  a 
more  up-to-date  communication 
protocol  than  that  contained  in  SAE 
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I1850/ISO  9141-2  and  ISO  14230-4 
which  will  remain  referenced  in  the 
table  at  40  CFR  86.1(b)(5).  By  today's 
action  EPA  is  clarifying  that  ISO  14230- 
4  is  acceptable  for  vehicles  being 
certified  today  as  well  as  vehicles 
certified  through  the  2007  model  year. 
Adoption  of  ISO  15765-4.3  is  also 
acceptable,  in  addition  to  ISO  14230-4, 
to  all  2004  and  later  model  year  light- 
duty  vehicles,  light-duty  trucks, 
medium  duty  pa.ssenger  vehicles,  heavy- 
duty  vehicles  and  otto-cycle  engines 
intended  for  vehicles  weighing  less  than 
14.000  pounds  GVWR  where  the 
manufacturer  chooses  to  comply  with 
Option  1  or  2  according  to  40  CFR 
86.005-01(c)(l)  or  {c)(2),  and  all  2005 
and  later  model  year  heavy-duty  diesel 
engines  intended  for  vehicles  weighing 
less  than  14,000  pounds  GVWR. 
Beginning  in  the  2008  and  later  model 
year,  ISO  15765-4.3  will  be  the  only 
acceptable  protocol  used  for 
standardized  on-board  to  off-board 
communications.  Thus  a  new  entry  is 
added  to  the  table  at  §  86.1(b)(5)  for  ISO 
15765-4.3  and  is  incorporated  by 
reference  into  §§86.005-17,  86.1806- 
04,  and  86.1806-05  and  ISO  14230-4 
contains  new  part  86  regulatory 
references  (§§86.1806-01  and  86. 1806- 
04)  incorporated  by  reference. 

Today's  action  also  updates  the 
incorporation  by  reference  of  several 
SAE  standardized  practices. 
Specifically,  procedures  J1850,  J1962. 
11979,  and  J2012.  The  existing 
references  to  these  four  SAE  procedures 
within  the  table  at  §  86.1(b)(2)  remain  in 
effect  along  with  the  other  SAE 
procedures  already  referenced  in  the 
table.  The  four  SAE  procedures  noted 
here  have  been  updated  and  thus  shall 
apply  beginning  in  model  year  2004. 
Thus  new  entries  are  added  to 
incorporate  the  updated  J1850,  J1962. 
J 1979,  and  J2012  and  are  incorporated 
by  reference  into  §§86.005-17, 
86.1806-04,  and  86.1806-05.  In 
addition,  today's  action  also 
incorporates  SAE  J1930  and  SAEJ1978 
into  the  table  found  in  §86. 1(b)(2). 
These  new  SAE  procedures  are 
incorporated  by  reference  into 
§§86.005-17,  86.1806-04,  and  86.1806- 
05.  Lastly,  the  references  to  SAE  J1939- 
11, 1193^13,  J1939-21,  J1939-71, 
11931-73,  and  J1931-81  are  modified  to 
reflect  that  such  procedures  are 
applicable  to  all  2004  and  later  model 
year  light-duty  vehicles,  light-duty 
trucks  and  medium-duty  passenger 
vehicles  and  thus  incorporate  by 
reference  the  new  regulatory  provision 
at  §86.1806-04. 


IV.  Cost  EflRectiveness 


This  rulemaking  alters  an  existing 
provision  by  allowing  optional 
compliance  with  the  most  recently 
"revised"  California  OBD  II 
requirements  for  the  purposes  of 
demonstrating  compliance  with  federal 
OBD  requirements.  EPA  believes  that 
today's  regulation  will  provide  cost 
savings  by  eliminating  the  need  to  incur 
significant  recalibration  and/or  retesting 
costs  and  efforts  associated  with  having 
two  sets  of  OBD  regulations  with  which 
to  comply.  Because  this  rulemaking 
alters  an  existing  provision  that 
provides  regulatory  relief  by  means  of 
optional  compliance  methods,  and  since 
most  of  the  industry  currently  complies 
with  the  California  OBD  II  requirements 
under  our  provisions  for  optional 
compliance  and  because  industry  may 
thus  minimize  resource  requirements, 
EPA  believes  that  continued  cost 
savings  will  be  achieved.  No  adverse 
environmental  consequences  are 
anticipated  as  EPA  expects 
manufacturers  with  vehicles  complying 
with  the  new  California  OBD  II 
requirements,  and  which  also  seek 
anything  but  a  California-only  federal 
certificate,  will  have  OBD  systems 
calibrated  to  federal  Tier  2  standards 
and  thus  will  be  as  environmentally 
protective  as  systems  calibrated  to 
federal  Tier  1  standards. 

V.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4,  1993).  the  Agency  is 
required  to  determine  whether  this 
regulatory  action  would  be  "significant" 
and  therefore  subject  to  review  by  the 
Office  of  Management  and  Budget 
(OMB)  and  the  requirements  of  the 
Executive  Order.  The  Order  defines  a 
"significant  regulatory  action"  as  any 
regulatory  action  that  is  likely  to  result 
in  a  rule  that  may:  (1)  Have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  state,  local,  or  tribal 
governments  or  communities;  (2)  Create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or,  (4)  Raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 


the  principles  set  forth  in  the  Executive 
Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866.  we  have  determined  that 
this  final  rule  is  not  a  "significant 
regulatory  action." 


B.  Paperwork  Reduction  Act 

Today's  action  does  not  impose  any 
new  information  collection  burden.  The 
modifications  noted  above  do  not 
change  the  information  collection 
requirements  submitted  to  and 
approved  by  OMB  in  association  with 
the  OBD  final  rulemakings  (58  FR  9468. 
February  19,  1993;  and  59  FR  38372, 
July  28,  1994). 

C.  Regulatory  Flexibility  Act 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  direct  final  rule.  After  considering 
the  economic  impacts  of  today's  direct 
final  rule  on  small  entities,  EPA  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

For  purposes  of  assessing  the  impacts 
of  today's  direct  final  rule  on  small 
entities,  small  entity  is  defined  as:  (1) 
Those  businesses  meeting  the  definition 
provided  by  the  Small  Business 
Administration  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50.000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

This  rulemaking  will  provide 
regulatory  relief  to  both  large  and  small 
volume  automobile  and  heavy-duty     ^ 
vehicle  and  engine  manufacturers  by 
maintaining  consistency  with  California 
OBDII  requirements.  This  rulemaking 
will  not  have  a  significant  impact  on 
businesses  that  manufacture,  rebuild, 
distribute,  or  sell  automotive  parts,  nor 
those  involved  in  automotive  service 
and  repair,  as  the  revisions  affect  only 
requirements  on  automobile  and  heavy- 
duty  truck  and  engine  manufacturers. 
See  United  Distribution  Companies  v. 
FERC,  88  F.  3rd  1005. 1170  (D.C.  Cir. 
1996).  Most  manufacturers  have  thus  far 
chosen  to  reduce  their  costs  by 
producing  vehicle  OBD  systems  to 
California  specifications,  thereby 
avoiding  the  necessity  of  developing 
significantly  different  OBD  calibrations 
meeting  the  existing  federal 
specifications  for  the  non-California 
markets.  Today's  continuation  of  the 
optional  compliance  option  to 
California's  OBDD  requirements 
continues  this  cost  reduction. 
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D.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments,  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
we  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "federal  mandates"  that  may  result 
in  expenditures  to  state,  local,  and  tribal 
goveriunents,  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
for  any  single  year.  Before  promulgating 
a  rule  for  which  a  written  statement  is 
needed,  section  205  of  the  UMRA 
generally  requires  us  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
biudensome  alternative  that  achieves 
the  objectives  of  the  nde.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  us  to  adopt  an  alternative  that  is 
not  the  least  costly,  most  cost-effective, 
or  least  burdensome  alternative  if  we 
provide  an  explanation  in  the  final  rule 
of  why  such  an  alternative  was  adopted. 

Before  we  establish  any  regulatory 
requirement  that  may  significemtly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  we  must 
develop  a  small  government  plan 
pursuant  to  section  203  of  the  UMRA. 
Such  a  plan  must  provide  for  notifying 
potentially  affected  small  governments. 
and  enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  our 
regulatory  proposals  with  significant 
federal  intergovernmental  mandates. 
The  plan  must  also  provide  for 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

This  nde  contains  no  federal 
mandates  for  state,  local,  or  tribal 
governments  as  defined  by  the 
provisions  of  Title  11  of  the  UMRA.  The 
rule  imposes  no  enforceable  duties  on 
any  of  these  governmental  entities. 
Nothing  in  the  rule  will  significantly  or 
imiquely  affect  small  governments. 

We  have  determined  that  this  rule 
does  not  contain  a  federal  mandate  that 
may  result  in  estimated  expenditures  of 
more  than  $100  million  to  the  private 
sector  in  any  single  year. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132.  entitled 
"Federalism"  (64  FR  43255.  August  10. 
1999).  requires  us  to  develop  an 
accountable  process  to  ensure 


"meaningful  and  timely  input  by  state 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
Kgulations  that  have  "substantial  direct 
effects  on  the  states,  on  the  relationship 
between  the  national  govenunent  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Under  Section  6  of  Executive  Order 
13132,  we  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  Government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  state  and 
local  governments,  or  we  consult  with 
state  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regidation.  We  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  state 
law,  unless  the  Agency  consults  with 
state  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

Section  4  of  the  Executive  Order 
contains  additional  requirements  for 
rules  that  preempt  state  or  local  law. 
even  if  those  rules  do  not  have 
federalism  implications  [i.e.,  the  rules 
will  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government).  Those 
requirements  include  providing  all 
affected  state  and  local  officials  notice 
and  an  opportunity  for  appropriate 
participation  in  the  development  of  the 
regulation.  If  the  preemption  is  not 
based  on  express  or  implied  statutory 
authority,  we  also  must  consult,  to  the 
extent  practicable,  with  appropriate 
state  and  local  officials  regarding  the 
conflict  between  state  law  and  federally 
protected  interests  within  the  Agency's 
area  of  regulatory  responsibility. 

This  rule  does  not  nave  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goveriunent,  as  specified  in 
Executive  Order  13132.  This  proposed 
rule  updates  provisions  of  an  earlier 
rule  that  adopted  national  standards 
relating  to  OBD  systems  and  the  ability 
of  manufacturers  to  demonstrate  federal 
compliance  based  on  demonstration  of 
compliance  with  California  OBD  n 
regidations.  The  requirements  of  the 


rule  will  be  enforced  by  the  federal 
government  at  the  national  level.  Thus, 
the  requirements  of  Section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal   ^ 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  This  final  rule  does  not 
have  tribal  implications,  as  specified  in 
Executive  Order  13175.  Today's  rule 
does  not  luiiquely  affect  the 
communities  of  American  Indian  tribal 
governments  since  the  motor  vehicle 
emission  control  system  requirements"  in 
today's  rule  will  have  national 
applicability.  Furthermore,  today's  rule 
does  not  impose  any  direct  compliance 
costs  on  these  communities  and  no 
circumstances  specific  to  such 
communities  exist  that  will  cause  an 
impact  on  these  communities  beyond 
those  discussed  in  the  other  sections  of 
today's  document. 

This  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  As  noted 
above,  this  rule  will  be  implemented  at 
the  federal  level  and  imposes 
compliance  obligations  on  private 
industry.  Accordingly,  the  requirements 
of  Executive  Order  1 3084  do  not  apply 
to  this  rule. 

G.  Executive  Order  13045:  Protection  of 
Children  and  Environmental  Health  &■ 
Safety  Risks 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
we  have  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
section  5-501  of  the  Executive  Order 
directs  us  to  evaluate  the  environmental 
health  or  safety  effects  of  the  plaimed 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  us. 

This  rule  is  not  subject  to  the 
Executive  Order  because  it  is  not  an 
economically  significant  regulatory 
action  as  defined  by  Executive  Order 
12866.  Furthermore,  this  rule  does  not 
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concern  an  environmental  health  or 
safety  risk  that  we  have  reason  to 
believe  may  have  a  disproportionate 
effect  on  children. 

H.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001)  because  it  is 
not  a  significant  regulatory  action  imder 
Executive  Order  1 2866. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Tecnnology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Section  12(d)  of 
Public  Law  104-113,  directs  us  to  use 
voluntary  consensus  standards  in  our 
regulatory  activities  unless  it  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  {e.g.,  materials  speciHcations, 
tiest  methods,  sampling  procedures,  and 
business  practices)  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
us  to  provide  Congress,  through  ONfB, 
explanations  when  we  decide  not  to  use 


available  and  applicable  voluntary 
consensus  standards. 

This  rule  references  technical 
standards  adopted  by  us  through 
previous  rulemaidngs.  No  new  technical 
standards  are  established  in  today's 
rule.  ^ 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  Congress  and  the 
comptroller  General  of  the  United 
States.  We  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  Major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  August  18,  2003. 

Statutory  and  Legal  Authority 

Statutory  authority  for  today's  final 
rule  comes  from  the  Clean  Air  Act,  42 
U.S.C.  7401  et  seq.,  in  particular,  section 
202(m)  of  the  Act  (42  U.S.C.  7521(m)). 


List  of  Subjects  in  40  CFR  Part  86 

Environmental  protection. 
Administrative  practice  and  procedure. 
Incorporation  by  reference.  Motor 
vehicle  pollution,  On-board  diagnostics 

Dated:  April  25,  2003. 
Christine  Todd  Whitman, 
Administrator. 

■  For  the  reasons  set  out  in  the  preamble, 
part  86  of  title  40  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  86— CONTROL  OF  EMISSIONS 
FROM  NEW  AND  IN-USE  HIGHWAY 
VEHICLES  AND  ENGINES 

■  1.  The  authority  citation  for  part  86 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  740t-7671q. 

■  2.  Section  8.6.1  is  amended  as  follows: 

■  a.  In  the  table  to  paragraph  (b)(2)  by 
adding  the  following  entries  to  the  end 
of  the  table. 

■  b.  In  paragraph  (b)(5)  by  revising  the 
table. 

The  revisions  and  additions  read  as 
follows: 

f86.1    Reference  materials. 

***** 

(b)*  *  * 
(2)*   *   * 


Document  No.  and  name 


SAE  J1850,  Class  B  Data  Communication  Network  Interface.  (Revised,  May  2001) 

SAE  J1930,  Electrical/Electronic  Systems  Diagnostic  Terms.  Definitions,  Abbreviations  and 
Acronyms— Equivalent  to  ISO/TR  15031-2:  April  30,  2002.  (Revised,  April  2002). 

SAE  J1939-11,  Physical  Layer— 250K  bits/s.  Shielded  Twisted  Pair.  (Revised,  October  1999) 

SAE  J1939-13,  Off-Board  Diagnostic  Connector.  (July  1999) 

SAE  J1939-21,  Data  Link  Layer.  (Revised,  April  2001)  

SAE  J1939-31,  Network  Layer.  (Revised,  December  1997)  

SAE  J1939-71,  Vehicle  Application  Layer— J 1939-71  (through  1999).  (Revised"  August  2002) 

SAE  J1939-73,  Application  Layer-Diagnostics.  (Revised,  June  2001)  

SAE  J1939-81.  Recommended  Practice  for  Serial  Control  and  Communrcations  Vehicle  Net- 
work Part  81— Network  Management.  (July  1997). 

SAE  J1962,  Diagnostic  Connector— Equivalent  to  ISO/DIS  15031-3:December  14  2001  (Re- 
vised, April  2002). 

SAE  J1978,  OBD  It  Scan  Tool— Equivalent  to  ISO/DIS  15031-4;  December  14  2001  (Re- 
vised, April  2002). 

SAE  J1979,  EJE  Diagnostic  Test  Modes— Equivalent  to  ISO/DIS  15031-5:  April  30  2002  (Re- 
vised, April  2002). 

SAE  J2012,  Diagnostk:  Trouble  Code  Definitions— Equivalent  to  ISO/DIS  15031-6  April  30 
2002.  (Revised,  April  2002,). 


40  CFR  part  86  reference 


86.005-17;  86.1806-04;  86.1806-05 
86.005-17;  86.1806-04;  86.1806-05 


86.005-17; 
86.005-17; 
86.005-17; 
86.005-17; 
86.005-17; 
86.005-17; 
86.005-17; 


86.1806-04; 
86.1806-04; 
86.1806-04; 
86.1806-04; 
86.1806-04; 
86.1806-04; 
86.1806-04; 


86.1806-05 
86.1806-05 
86.1806-05 
86.1806-05 
86.1806-05 
86.1806-05 
—86.1806-05 


86.005-1 7;86. 1806-04;  86.1806-05 

86  005-1 7;86.1806-04;  86.1806-05 

86.099-1 7;86.005-1 7;    86.180&-01;    86.1806- 

04;  86  1806-05 
86.005-17;  86.1806-04;  86.1806-05 


(5) 


Document  No.  and  name 


ISO  9141-2,  Febaiary  1,  1994.  Road  vetitdes— Diagnostic  systems- 
Part  2:  CARB  requirements  for  interchange  of  digital  informatkxi. 

ISO  1423(>-4:2000(E)  "Road  vehictes— Diagnostk:  systems— KWP 
2000  requirements  for  Emission-related  systems",  (June  1.  2000). 


40  CFR  part  86  reference 


86.099-17;  86.1806-01;  86.1806-04;  86.005-17;  86.1806-05 
86.099-17;  86.1806-01;  86.1806-04;  86.005-17;  86.1806-05 
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Document  No.  aixj  name 


40  CFR  part  86  reference 


ISO  15765-4.3:2001.  December  14,  2001.  Road  Vehkdes— Diagnostks 
on  Controllef  Area  Network  (CAN) — Part  4:  Requirements  for  emis- 
sion-related systems. 


86.005-17;  86.1806-04;  86.180&-05 


■  3.  Section  86.005-17  is  amended  by 
revising  paragraphs  (h)  and  (j)  to  read  as 
follows: 

§86.005-17    On4>oard  diagnostics. 

***** 

(h)  Reference  materials.  The  OBD 
system  shall  provide  for  standardized 
access  and  conform  with  the  following 
Society  of  Automotive  Engineers  (SAE) 
standards  and/or  the  following 
International  Standards  Organization 
(ISO)  standards.  The  following 
documents  are  incorporated  by 
reference,  see  §  86.1: 

(1)  SAE  material.  Copies  of  these 
materials  may  be  obtained  from  the 
Society  of  Automotive  Engineers,  Inc., 
400  Conunonwealth  Drive,  Warrendale, 
PA  15096-0001. 

(i)  SAE  J 1850  "Class  B  Data 
Communication  Network  Interface," 
(Revised,  May  2001)  shall  be  used  as  the 
on-board  to  off-board  communications 
protocol.  All  emission  related  messages 
sent  to  the  scan  tool  over  a  J1850  data 
link  shall  use  the  Cyclic  Redimdancy 
Check  and  the  three  byte  header,  and 
shall  not  use  inter-byte  separation  or 
check  sums. 

(ii)  Basic  diagnostic  data  (as  specified 
in  §86.094-1 7(e)  and  (f))  shall  be 
provided  in  the  format  and  units  in  SAE 
J1979  "E/E  Diagnostic  Test  Modes- 
Equivalent  to  ISO/DIS  15031-5:  April 
30,  2002",  (Revised,  April  2002). 

(iii)  Diagnostic  trouble  codes  shall  be 
consistent  with  SAE  J2012  "Diagnostic 
Trouble  Code  Definitions — Equivalent 
to  ISO/DIS  15031-6:  April  30,  2002", 
(Revised,  April  2002). 

(iv)  The  connection  interface  between 
the  OBD  system  and  test  equipment  and 
diagnostic  tools  shall  meet  the 
functional  requirements  of  SAE  J1962 
"Diagnostic  Connector — Equivalent  to 
ISO/DIS  15031-3:  December  14,  2001" 
(Revised,  April  2002). 

(v)  All  acronyms,  definitions  and 
abbreviations  shall  be  formatted 
according  to  SAE  J1930  "Electrical/ 
Electronic  Systems  Diagnostic  Terms, 
Definitions,  Abbreviations,  and 
Acronyms"  Equivalent  to  ISO/TR 
15031-2:  April  30,  2002",  (Revised, 
April  2002). 

(vi)  All  equipment  used  to  interface, 
extract  and  display  OBD-related 
information  shall  meet  SAE  J1978  "OBD 
n  Scan  Tool"  Equivalent  to  ISO  15031- 
4:  December  14,  2001",  (Revised,  April 
2002). 


(vii)  As  an  alternative  to  the  above 
standards,  heavy-duty  vehicles  may 
conform  to  the  specifications  of  the  SAE 
J1939  series  of  standards  (SAE  J1939- 
11,  J1939-13,  J1939-21,  J1939-31. 
J1939-71,  J1939-73,  J1939-81). 

(2)  ISO  materials.  Copies  of  these 
materials  may  be  obtained  frt>m  the 
International  Organization  for 
Standardization,  Case  Postale  56,  CH- 
1211  (Geneva  20,  Switzerland. 

(i)  ISO  9141-2  "Road  vehicles- 
Diagnostic  systems — Part  2:  CARB 
requirements  for  interchange  of  digital 
information,"  (February  1,  1994)  may  be 
used  as  an  altentative  to  SAE  J1850  as 
the  on-board  to  off-board 
conuniuiications  protocol. 

(ii)  ISO  14230-4:2000(E)  "Road 
vehicles — ^Diagnostic  systems — KWP 
2000  requirements  for  Emission-related 
systems",  (June  1,  2000)  may  also  be 
used  as  an  alternative  to  SAE  J1850. 

(iii)  ISO  15765-4.3:2001  "Road 
Vehicles-Diagnostics  on  Controller  Area 
Network  (CAN) — Part  4:  Requirements 
for  emission-related  systems", 
(December  14,  2001)  may  also  be  used 
as  an  alternative  to  SAE  J1850. 

(3)  Beginning  with  the  2008  model 
year  and  beyond,  ISO  15765-4.3:2001 
"Road  Vehicles-Diagnostics  on 
Controller  Area  Network  (CAN) — Part  4: 
Requirements  for  emission-related 
systems",  (December  14,  2001)  shall  be 
the  only  acceptable  protocol  used  for 
standardized  on-board  to  off-board 
communications.  At  this  time,  all  other 
standardized  on-board  to  off-board 
communications  protocols:  SAE  J1850 
"Class  B  Data  Communication  Network 
Interface,"  (Revised,  May  2001)  in 
paragraph  (h)(l)(i)  of  this  section,  ISO 
9141-2  "Road  vehicles — Diagnostic 
systems — Part  2:  CARB  requirements  for 
interchange  of  digital  information," 
(February  1,  1994)  in  paragraph  (h)(2)(i) 
of  this  section,  and  ISO  14230-4  "Road 
vehicles — ^Diagnostic  systems — KWP 
2000  requirements  for  Emission-related 
systems",  (June  1,  2000)  in  paragraph 
(h)(2)(ii)  of  this  section  will  no  longer  be 
accepted. 
***** 

(j)  California  OBDII  compliance 
option.  For  heavy-duty  engines 
weighing  14,000  pounds  GVWR  or  less, 
demonstration  of  compliance  with 
California  OBD  II  requirements  (Title  13 
California  Code  of  Regulations  §  1968.2 
(13  CCR  1968.2)),  as  modified  piu^uant 


to  CARS  Mail-Out  MSCD  #02-11 
(internet  posting  date  October  7.  2002), 
shall  satisfy  the  requirements  of  this 
section,  except  that  co^lpliance  with  13 
CCR  1968.2(e)(4.2.2)(C),  pertaining  to 
0.02  .inch  evaporative  leak  detection, 
and  13  CCR  1968.2(d)(1.4),  pertaining  to 
tampering  protection,  are  not  required 
to  satisfy  the  requirements  of  this 
section.  Also,  the  deficiency  provisions 
of  13  CCR  1968.2(i)  do  not  apply.  The 
deficiency  provisions  of  paragraph  (i)  of 
this  section  a5d  the  evaporative  leak 
detection  requirement  of  paragraph 
(b)(4)  of  this  section  apply  to 
manufacturers  selecting  this  paragraph 
for  demonstrating  compliance.  In 
addition,  demonstration  of  compliance 
with  13  CCR  1968.2(e)(16.2.1)(C),  to  the 
extent  it  applies  to  the  verification  of 
proper  alignment  between  the  camshaft 
and  crankshaft,  applies  only  to  vehicles 
equipped  with  variable  valve  timing. 
***** 

■  4.  A  new  §  86.1806-04  is  added  to 
subpart  S  to  read  as  follows: 

§86.1806-04    On-t>oard  diagnostics. 

This  §86.1806-04  includes  text  that 
specifies  requirements  that  differ  from 
§  86.1806-01.  Where  a  paragraph  in 
§  86.1806-01  is  identical  and  applicable 
to  §  86.1806-04  this  may  be  indicated 
by  specifying  the  corresponding 
paragraph  and  the  statement 
"[Reserved].  For  guidance  see 
§86.1806-01." 

{a)-(g).  (Reserved).  For  guidance  see 
§86.1806-01. 

(h)  Reference  materials.  The  OBD 
system  shall  provide  for  standardized 
access  and  conform  with  the  following 
Society  of  Automotive  Engineers  (SAE) 
standards  and/or  the  following 
International  Standards  Organization 
(ISO)  standards.  The  following 
dociunents  are  incorporated  by 
reference,  see  §  86. 1 : 

(1)  SAE  material,  (i)  SAE  J1850  "Class 
B  Data  Conununication  Network 
Interface,"  (Revised,  May  2001)  shall  be 
used  as  the  on-board  to  off-board 
communications  protocol.  All  emission 
related  messages  sent  tQ  the  scan  tool 
over  a  J1850  data  link  shall  use  the 
Cyclic  Redundancy  Check  and  the  three" 
byte  header,  and  shall  not  use  intaf-byte 
separation  or  checksums. 

(ii)  Basic  diagnostic  data  (as  specified 
in  §§86.094-1 7(e)  and  (f))  shall  be 
provided  in  the  format  and  units  in  SAE 
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J1979  "E/E  Diagnostic  Test  Modes- 
Equivalent  to  ISO/DIS  1503 1-5: April 
30,  2002".  (Revised.  April  2002). 

(iii)  Diagnostic  trouble  codes  shall  be 
consistent  with  SAE  J2012  "Diagnostic 
Trouble  Code  Definitions — Equivalent 
to  ISO/DIS  15031-6:April  30,  2002", 
(Revised,  April  2002). 

(iv)  The  connection  interface  between 
the  OBD  system  and  test  equipment  and 
diagnostic  tools  shall  meet  the 
functional  requirements  of  SAE  11962 
"Diagnostic  Connector — Equivalent  to 
ISO/DIS  15031-3:December  14,  2001" 
(Revised,  April  2002). 

(v)  All  acronyms,  definitions  and 
abbreviations  shall  be  formatted 
according  to  SAE  J1930  "Electrical/ 
Electronic  Systems  Diagnostic  Terms, 
Definitions,  Abbreviationsfand 
Acronyms"  Equivalent  to  ISO/TR 
15031-2:April  30.  2002",  (Revised, 
April  2002). 

(vi)  All  equipment  used  to  interface, 
extract  and  display  OBD-related 
information  shall  meet  SAE  J1978  "OBD 
II  Scan  Tool"  Equivalent  to  ISO  15031- 
4:December  14,  2001",  (Revised.  April 
2002). 

(vii)  As  an  alternative  to  the  above 
standards,  heavy-duty  vehicles  may 
conform  to  the  specifications  of  the  SAE 
J1939  series  of  standards  (SAE  J1939- 
11,  J1939-13,  J1939-21, 11939-31, 
J1939-71,  J1939-73.  J1939-81). 

(2)  ISO  materials.  Copies  of  these 
materials  may  be  obtained  from  the 
International  Organization  for 
Standardization,  Case  Postale  56.  CH- 
1211  Geneva  20,  Switzerland. 

(i)  ISO  9141-2  "Road  vehicles- 
Diagnostic  systems — Part  2:  CARB 
requirements  for  interchange  of  digital 
information,"  (February  1.  1994)  may  be 
used  as  an  alternative  to  SAE  J1850  as 
the  on-board  to  off-board 
communications  protocol. 

(ii)  ISO  1423O-4:2000(E)  "Road 
vehicles — Diagnostic  systems — KWP 
2000  requirements  for  Emission-related 
systems".  (June  1.  2000)  may  also  be 
used  as  an  alternative  to  SAE  J1850. 

(iii)  ISO  15765-4.3:2001  "Road 
Vehicles-Diagnostics  on  Controller  Area 
Network  (CAN) — Part  4:  Requirements 
for  emission-related  systems", 
(December  14,  2001)  may  also  be  used 
as  an  alternative  to  SAE  J1850. 

(i)  [Reserved].  For  guidance  see 
§86.180&-01. 

(j)  California  OBDII  compliance 
option.  For  light-duty  vehicles  and 
light-duty  trucks,  demonstration  of 
compliance  with  California  OBD  II 
requirements  (Title  13  California  Code 
§  1968.2  (13  CCR  1968.2)).  as  modified 
pursuant  to  CARB  Mail-Out  MSCD  #02- 
11  (internet  posting  date  October  7, 
2002).  shall  satisfy  the  requirements  of 


this  section,  except  that  compliance 
with  13  CCR  1968.2{e)(4.2.2)(C), 
pertaining  to  0.02  inch  evaporative  leak 
detection,  and  13  CCR  1968.2(d)(1.4), 
pertaining  to  tampering  protection,  are 
not  required  to  satisfy  the  requirements 
of  this  section.  Also,  the  deficiency  fine 
provisions  of  13  CCR  1968. 2(i)  does  not 
apply.  The  deficiency  provisions  of 
paragraph  (i)  of  this  section  and  the 
evaporative  leak  detection  requirement 
of  paragraph  (b)(4)  of  this  section  apply 
to  manufacturers  selecting  this 
paragraph  for  demonstrating  ■ 
compliance.  In  addition,  demonstration 
of  compliance  with  13  CCR 
1968.2(e)(16.2.1)(C),  to  the  extent  it 
applies  to  the  verification  of  proper 
alignment  between  the  camshaft  and 
crankshaft,  applies  only  to  vehicles 
equipped  with  variable  valve  timing. 

(k)  [Reserved].  For  guidance  see 
§86.1806-01. 

■  5.  Section  86.1806-05  is  amended  by 
revising  paragraphs  (h)  and  (J)  to  read  as 
follows: 

§  86. 1 806-05    On-board  diagnostics. 

***** 

(h)  Reference  materials.  The  OBD 
system  shall  provide  for  standardized 
access  and  conform  with  the  following 
Society  of  Automotive  Engineers  (SAE) 
standards  and/or  the  following 
International  Standards  Organization 
(ISO)  standards.  The  following 
documents  are  incorporated  by 
reference,  see  §  86.1: 

(1)  SAE  material.  Copies  of  these 
materials  may  be  obtained  from  the 
Society  of  Automotive  Engineers.  Inc., 
400  Commonwealth  Drive,  Warrendale, 
•PA  15096-0001. 

(i)  SAE  J1850  "Class  B  Data 
Communication  Network  Interface," 
(Revised.  May  2001)  shall  be  used  as  the 
on-board  to  off-board  communications 
protocol.  All  emission  related  messages 
sent  to  the  scan  tool  over  a  11850  data 
link  shall  use  the  Cyclic  Redundancy 
Check  and  the  three  byte  header,  and 
shall  not  use  inter-byte  separation  or 
checksums. 

(ii)  Basic  diagnostic  data  (as  specified 
in  §§  86.094-1 7(e)  and  (f))  shall  be 
provided  in  the  format  and  units  in  SAE 
J1979  "E/E  Diagnostic  Test  Modes- 
Equivalent  to  ISO/DIS  1503 1-5: April 
30,  2002",  (Revised,  April  2002). 

(iii)  Diagnostic  trouble  codes  shall  be 
consistent  with  SAE  J2012  "Diagnostic 
Trouble  Code  Definitions — Equivalent 
to  ISO/DIS  15031-6:  April  30,  2002", 
(Revised,  April  2002). 

(iv)  The  connection  interface  between 
the  OBD  system  and  test  equipment  and 
diagnostic  tools  shall  meet  the 
functional  requirements  of  SAE  J1962 
"Diagnostic  Connector — Equivalent  to 


ISO/DIS  1503 1-3 :December  14.  2001" 
(Revised,  April  2002). 

(v)  All  acronyms,  definitions  and 
abbreviations  shall  be  formatted 
according  to  SAE  J1930  "Electrical/ 
Electronic  Systems  Diagnostiq  Terms, 
Definitions,  Abbreviations,  and 
Acronym"  Equivalent  to  ISO/TR  15031- 
2:April  30,  2002",  (Revised,  April  2002). 

(vi)  All  equipment  used  to  interface, 
extract  and  display  OBD-related 
information  shall  meet  SAE  J1978  "OBD 
II  Scan  Tool"  Equivalent  to  ISO  15031- 
4:December  14,  2001",  (Revised,  April 
2002). 

(vii)  As  an  alternative  to  the  above 
standards,  heavy-duty  vehicles  may 
conform  to  the  specifications  of  the  SAE 
J1939  series  of  standards  (SAE  J1939- 
11, J1939-13, J1939-21, J1939-31, 
J1939-71,  J1939-73,  Jl939-^1). 

(2)  ISO  materials.  Copies  of  these 
materials  may  be  obtained  from  the 
International  Organization  for 
Standardization,  Case  Postale  56,  CH- 
1211  Geneva  20,  Switzerland. 

(i)  ISO  9141-2  "Road  vehicles-^ 
Diagnostic  systems — Part  2:  CARB 
requirements  for  interchange  of  digital 
information,"  (February  1, 1994)  may  be 
used  as  an  alternative  to  SAE  J 1850  as 
the  on-board  to  off-board 
commimications  protocol. 

(ii)  ISO  14230-4:2000(E)  "Road 
vehicles — Diagnostic  systems — KWP 
2000  requirements  for  Emission-related 
systems",  Oune  1,  2000)  may  also  be 
used  as  an  alternative  to  SAE  J1850. 

(iii)  ISO  15765-4.3:2001  "Road 
Vehicles-Diagnostics  on  Controller  Area    *• 
Network  (CAN) — Part  4:  Requirements 
for  emission-related  systems", 
(December  14,  2001)  may  also  be  used 
as  an  alternative  to  SAE  J1850. 

(3)  Beginning  with  the  2008  model 
year  and  beyond,  ISO  15765-4.3:2001 
"Road  Vehicles-Diagnostics  on 
Controller  Area  Network  (CAN) — Part  4: 
Requirements  for  emission-related 
systems",  (December  14,  2001)  will  be 
the  only  shall  be  the  only  acceptable 
protocol  used  for  standardized  on-board 
to  off-board  communications.  At  this 
time,  all  other  standardized  on-board  to 
off-board  communications  protocols: 
SAE  11850  "Class  B  Data 
Communication  Network  Interface," 
(Revised,  May  2001)  in  paragraph 
(h)(l)(i).  ISO  9141-2  "Road  vehicles- 
Diagnostic  systems — Part  2:  CARB 
requirements  for  interchange  of  digital 
information,"  (February  1.  1994)  in 
(h)(2)(i).  and  ISO  14230-4  "Road 
vehicles — Diagnostic  systems — KWP 
2000  requirements  for  Emission-related 
systems".  (June  1.  2000)  in  paragraph 
(h)(2)(ii)  of  this  section  will  no  longer  be 
accepted 
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(j)  California  OBDII  compliance 
option.  For  light-duty  vehicles,  light- 
duty  trucks,  and  heavy-duty  vehicles 
weighing  14.000  pounds  GVWR  or  less, 
demonstration  of  compliance  with 
California  OBD  II  requirements  (Title  13 
California  Code  §  1968.2  (13  CCR 
1968.2)),  as  modified  pursuant  to  CARB 
Mail-Out  MSCD  #02-11  (internet 
posting  date  October  7,  2002).  shall 
satisfy  the  requirements  of  this  section, 
except  that  compliance  with  13  CCR 
1968.2(e)(4.2.2)(C).  pertaining  to  0.02 
inch  evaporative  leak  detection,  and  13 
CCR  1968.2(d)(1.4),  pertaining  to 
tampering  protection,  are  not  required 
to  satisfy  the  requirements  of  this 
section.  Also,  the  deficiency  fine 
provisions  of  13  CCR  1968. 2(i)  does  not 
apply.  The  deficiency  provisions  of 
paragraph  (i)  of  this  section  and  the 
evaporative  leak  detection  requirement 
of  paragraph  (b)(4)  of  this  section  apply 
to  manufacturers  selecting  this 
paragraph  for  demonstrating 
compliance.  In  addition,  demonstration 
of  compliance  with  13  CCR 
1968.2(e)(16.2.1)(C),  to  the  extent  it 
applies  to  the  verification  of  proper 
aligiunent  between  the  camshaft  and 
crankshaft,  applies  only  to  vehicles 
equipped  with  variable  valve  timing. 
***** 

■  6.  Section  86.1863-07  is  amended  by 
revising  peiragraphs  (a)  and  (b)  to  read  as 
follows: 

§  86.1 863-07    Optional  chassis  certification 
for  diesel  vehicles. 

(a)  A  manufacturer  may  optionally 
certify  heavy-duty  diesel  vehicles 
weighing  14.000  poimds  GVWR  or  less, 
to  the  standards  specified  in  §  86.1816- 
08.  Such  vehicles  must  meet  all 
requirements  of  Subpart  S  of  this  part 
that  are  applicable  to  Otto-cycle 
vehicles,  except  for  evaporative, 
refueling,  and  OBD  requirements  where 
the  diesel  specific  OBD  requirements 
would  apply. 

(b)  For  OBD,  diesel  vehicles 
optionally  certified  under  this  section 
are  subject  to  the  OBD  requirements  of 
§86.1806-05. 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

46  CFR  Parts  10  and  15 
[USCG  1999-6224] 
RIN  1625-AA15 

Licensing  and  Manning  for  Officers  of 
Towing  Vesseis 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Final  rule. 

summary:  This  final  nile  amends  the 
rules  on  licensing  and  manning  for 
officers  of  towing  vessels.  Il  makes  final, 
minor  revisiohs  in  response  to 
comments  to  the  several  interim  rules 
that  preceded  it.  It  will  help  mariners 
obtain  the  appropriate  licenses  and  so  it 
will  increase  the  competence  of 
mariners  and  the  safety  of  navigation. 

DATES:  This  final  rule  is  effective 
September  15,  2003. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
docujnents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  are  part 
of  docket  USCG  1999-6224  and  are 
available  for  inspection  or  copjring  at 
the  Docket  Management  Facility,  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street,  SW., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  You  may  also  find  this 
docket  on  the  Internet  at  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  rule,  call 
Lieutenant  Commander  Luke  Harden, 
Office  of  Operating  and  Enviroiunental 
Standards  (G-MSO),  Coast  Guard, 
telephone  202-267-0229.  If  you  have 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  Dorothy 
Beard,  Chief,  Dockets,  Department  of 
Transportation,  telephone  202-366- 
5149. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

On  November  19, 1999,  we  published 
a  first  interim  rule  with  request  for 
comments  (64  FR  63213).  It  established 
updates  to  the  licensing  and  manning 
for  officers  of  towing  vessels  and  the 
qualifications  of  those  officers.  We  had 
(^osen  an  interim  rule  to  provide  the 
towing  industry  further  opportunity  for 
comment;  to  answer  comments  received 
on  the  Supplemental  Notice  of  Proposed 
Rulemaking  (SNPRM)  (62  FR  55548 
(October  27, 1997));  to  address  concerns 
received  at  public  meetings;  and  to 


provide  the  public  an  opportunity  to 
respond  to  changes  reflected  in  the 
SNPRM.  On  October  27.  2000.  we, 
published  a  second  interim  rule  (65  FR 
64388),  which  delayed  the 
implementation  of  the  first  interim  rule 
until  May  21.  2001.  Delaying  the  rule 
gave  us  the  opportunity  and  time  to 
clarify  this  rule  through  a  third  interim 
rule,  which  we  published  on  April  26. 
2001  (66  FR  20931),  and  to  issue 
guidelines  implementing  it. 

This  final  rule  constitutes  an  essential 
part  of  a  comprehensive  initiative  to 
improve  navigational  safety  for  towing 
vessels.  (Although  the  Coast  Guard 
shifted  fi-om  the  Department  of 
Transportation  to  the  Department  Of 
Homeland  Security  on  March  1,  2003, 
by  authority  of  subsection  103(c)  of  the 
Homeland-Security  Act  of  2002  (Pub.  L. 
107-296),  the  current  Secretary'  shares 
the  judgment  of  the  former  that  this 
rulemaking  constitutes  such  an  essential 
part.)  You  can  glean  the  full  background 
of  the  final  rule  from  the  preambles  to 
the  notice  of  proposed  rulemaking 
(NPRM)  (61  FR  31332  (June  19,  1996)); 
to  the  SNPRM;  and  to  the  first  and  third 
interim  rules  (64  FR  63213  (November 
19,  1999)  and  66  FR  20931  (April  26, 
2001),  respectively).  The  following  are 
separate  sections  on  Discussion  of 
Comments  for  those  two  interim  rules. 

We  now  list  and  discuss  comments 
fi-om  the  first  interim  rule,  treated 
together  in  groups  by  alphabetical  order 
of  topics: 

Discussion  of  Comments  on  Interim 
Rule  of  November  19,' 1999, 
Advancement  Gap 

Three  comments  stated  that  the 
interim  rule  would  greatly  disrupt  the 
towing  industry  since  steersmen's 
licenses  would  not  be  issued  for  18 
months  and  masters'  licenses  for  48 
months  after  the  effective  date.  The 
Coast  Guard  acknowledges  a  reduction 
in  the  number  of  mariners  initially 
licensed  as  masters;  however,  "we 
disagree  that  a  gap  will  last  48  months. 
Fxuther,  in  the  third  interim  rule  and  in 
this  final  rule,  we  have  also  reduced 
these  impacts  by  allowing  unlicensed 
mariners  with  service  on  towing  vessels 
before  May  21,  2001,  to  seek  Licenses 
imder  the  rules  in  place  before  that  date. 

Apprentice  Mate  (Steersman) 

One  conunent  asked  whether  we 
consider  an  apprentice  mate  (steersman) 
to  be  an  officer  of  a  towing  vessel.  As 
we  stated  in  previous  preambles,  we  do 
not. 

One  comment  supported  the  concept 
of  a  steersman  license,  but 
recommended  reducing  the  service  time 
from  12  months  to  6  months.  Even 
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though  some  apprentice  mates 
(steersmen)  may  be  able  to  meet  these 
requirements  within  6  months  in 
specific  locations,  this  final  rule  sets  the 
minimum  requirements  that  apply  to  all 
apprentice  mates  (steersmen),  in  all 
locations. 

One  comment  asked  that  the  Coast 
Guard  grandfather  time  spent  in  training 
for  steersmen  before  the  implementation 
date.  The  Coast  Guard  sees  this  as  a 
reasonable  request,  and  has  already 
taken  the  appropriate  action  to 
accommodate  it. 

One  comment  suggested  reducing  the 
training  time  for  intra-coastal  canals, 
noting  that  towing  on  the  Western 
Rivers  may  require  12  months  training 
but  that  training  on  the  Intra-Coastal 
Waterway  does  not  require  so  much 
training.  It  is  the  Coast  Guard's  opinion 
that  reducing  training  would  be 
inconsistent  with  the  spirit  and  intent  of 
this  rule:  to  ensure  its  appropriateness 
to  all  mariners  in  all  locations. 

Assessment 

One  comment  asked  whether  direct 
supervision  by  a  licensed  master  or 
mate  (pilot)  required  that  officer  to  be 
physically  present.  Yes,  it  means 
physically  present  and  more  directly 
supervising  the  apprentice  mate 
(steersman). 

One  comment  stated  that  it  would 
take  significant  work  to  establish  the 
guidance,  standards,  and  procedures 
necessary  to  effect  an  orderly  transition 
to  the  new  system.  The  Coast  Guard 
recognizes  this  issue  and  agrees.  We 
published  the  second  interim  rule 
delaying  implementation  just  so  we 
could  develop  such  guidance,  which  is 
available  in  the  form  of  Navigation  and 
Vessel  Inspection  Circular  (NVIC)  4-01. 

Assistance  Towing 

Two  comments  recommended 
limiting  the  length  of  disabled  vessels  to 
not  more  than  100  feet  for  assistance 
towing.  It  is  beyond  the  scope  of  this 
final  rule  to  redefine  "assistance 
towing". 

One  comment  stated  that  the 
definition  of  a  "disabled  vessel,"  which 
excludes  a  barge  or  any  other  vessel  not 
regularly  operated  under  its  own  power, 
would  cause  a  hardship  on  the 
assistance-towing  industry  and  would 
eliminate  the  exemptions  on  marine- 
assistance  vessels.  The  comment  also 
recommended  a  limit  on  the  size  of 
small  work-barges  used  in  assistance 
towing.  The  Coast  Guard  disagrees;  46 
U.S.C.  8904(b)  lays  down  a  specific 
requirement  for  us  to  license  those 
persons  involved  in  towing  disabled 
vessels  for  consideration.  Rules  already 
cover  the  towing  of  vessels  that  are  not 


disabled,  and  barges  are- not  disabled 
vessels  unless  they  cannot  be  used  for 
their  intended  piupose. 

One  comment  suggested  that  the  rule 
let  the  Captain  of  th»  Port  (COTP)  grant 
exemptions  to  the  towing  rules  applied 
to  assistance-towing  vessels.  The  COTPs 
already  have  this  authority  in 
emergencies.  It  would  be  inconsistent 
with  extant  Federal  rules,  which  for 
good  reason  prohibit  the  practice  of  the 
towing  of  a  vessel  that  is  not  disabled 
by  an  individual  licensed  for  assistance 
towing. 

One  comment  stated  that  assistance- 
towing  time  should  count  toward  a 
license  as  master  of  towing  vessels.  The 
crediting  of  assistance  towing  or  other 
service,  except  as  noted  in  46  CFR 
10.466,  toward  a  license  as  master  or 
mate  (pilot)  of  towing  vessels  for 
commercial  towing,  has  never  been 
contemplated  in  this  rulemaking  or 
discussed  in  previous  forms  of  this  nde. 

One  conunent  stated  that  assistance 
towing  comprises  assisting  not  only 
pleasure  vessels  but  also  commercial 
vessels  and  non-self-propelled  barges. 
The  Coast  Guard  agrees  that  assistance 
towing  is  limited  to  assisting  disabled 
vessels.  A  disabled  vessel  can  be  a 
commercial  vessel;  however,  the  test  in 
this  case  is  whether  such  a  vessel  is 
disabled  and  is  in  need  of  assistance. 

One  comment  stated  that  the  rules  on 
licensure  in  towing  are  inappropriate  for 
the  work  done  by  the  assistance-towing 
industry.  This  rule  does  not  revise  the 
rules  that  apply  to  assistance  towing,  it 
merely  clarifies  the  definition  of 
"disabled  vessel". 

Companies'  Responsibility 

One  comment  stated  that  companies 
should  have  to  reply  to  requests  for 
service  letters.  46  CFR  10.211  requires 
the  documenting  of  sea  service.  This 
final  rule  provides  another  method  for 
mariners"  own  documenting  through  a 
Towing  Officers'  Assessment  Record 
(TOAR). 

One  comment  read  46  CFR  10.464(f) 
and  10.465(f)  to  require  that  all 
companies  ensure  30  days  of 
observation  and  training  for  new  hires 
before  releasing  them  to  work  under  the 
authority  of  their  licenses  as  members  of 
the  wheelhouse  complement.  The  Coast 
Guard  agrees. 

Two  comments  believed  it  is  the 
responsibility  of  companies,  only,  to 
make  sure  that  mariners  are  competent. 
The  Coast  Guard  disagrees;  the 
responsibility  is  also  incumbent  upon 
the  Coast  Guard  as  well  as,  in  the  first 
instance,  upon  the  mariner  himself  or 
herself. 

One  comment  asked  whether 
companies  should  ensure  that  their 


vessels  are  under  the  direction  and 
control  of  persons  with  appropriate 
experience  on  the  water.  The  answer  to 
this  question  is  ves,  as  required  under 
46  CFR  15.401.  ' 

Consistency 

One  comment  asked  how  the  Coast 
Guard  intends  to  ensure  that  the 
training  and  evaluation  of  mariners  are 
consistent.  The  Coast  Guard  establishes 
the  minimum  acceptable  standards  for 
assessment,  training,  and  courses.  This 
arrangement  allows  industry  the 
freedom  to  develop  programs  within  a 
wide  spectrum,  while  maintaining  at 
least  these  standards. 

Cost 

One  comment  suggested  that  the 
Coast  Guard  actively  and  personally 
solicit  the  views  of  smaller  towing 
companies  rather  than  those  of  the 
larger  companies.  That  was  the  piupose 
of  two  of  the  interim  rules — to  receive 
comments  from  all  interested  parties. 

One  comment  stated  that  the  nominal 
cost  neglects  both  the  loss  of  licensed 
mariners  who  are  unwilling  to  submit  to 
the  stringent  regimen  of  this  final  rule 
through  early  retirement  and  the 
training  of  replacements.  The  Coast 
Guard  disagrees  with  the  comment  since 
current  towing-vessel  operators  are 
grandfathered  and  need  only  meet 
minimal  added  requirements. 

Definitions 

Four  comments  stated  that  the 
definition  of  "disabled  vessel"  is 
unduly  restrictive  to  the  assistance- 
towing  industry,  because  it  excludes  the 
towing  of  a  barge  or  any  other  vessel  not 
regularly  operated  under  its  own  power 
of  any  length,  and  voids  our  rules'  own 
exemption  for  marine-assistance  vessels. 
We  disagree,  as  we  stated  in  our 
response  to  the  third  comment  under 
"Assistance  Towing".  Furthermore,  our 
rules  do  not  provide  an  exemption  for 
assistance-towing  vessels;  rather,  they 
cover  assistance-towing  endorsements 
under  a  specific  rule,  46  CFR  10.482. 
And,  finally,  the  definition  was 
developed  in  concert  with     * 
Congressional  staff  members,  assistance- 
towing  companies,  and  the  U.S.  Coast 
Guard. 

One  comment  asked  whether  the  term 
"Western  Rivers"  should  apply  to  pilots 
of  towing  vessels.  The  term  applies  as 
intended.  Inland  routes  include  Great 
Lakes  and  Western  Rivers. 

Demonstration  of  Proficiency 

Three  comments  disagreed  with  a 
requirement  of  check  rides  for  persons 
already  doing  the  job  (licensed 
commercial  towing).  "The  Coast  Gueud 


Federal  Register / Vol.  68,  No.  116 /Tuesday,  June  17.  2003 /Rules  and  Regulations 


35803 


agrees  in  part.  Only  those  mariners  who 
.fail  to  provide  documentation  of 
proficiency,  and  those  who  have  had 
their  licenses  suspended,  will  need  to 
demonstrate  proficiency. 

Two  comments  questioned  the 
diuation  of  the  demonstration  of 
proficiency:  Whether  the  demonstration 
would  be  a  short-term  evaluation  or 
conducted  over  the  full  period  of 
training.  It  is  the  Coast  Guard's  opinion 
that  the  demonstration  should  extend 
over  the  full  period  of  training;  except 
that,  in  the  case  of  a  mariner  retiuning 
from  the  suspension  of  his  or  her 
license,  that  demonstration  may  be 
short-term. 

One  comment  sought  clarification  on 
what  documentation  of  proficiency  the 
Regional  Examination  Centers  (RECs) 
would  require  before  license  renewal, 
and  on  the  meaning  of  "current 
license".  The  Coast  Guard  clarified  this 
issue  in  NVIC  4-01.  The  "ciuxent 
license"  mentioned  in  the  preamble 
refers  to  the  license  the  mariner  held 
before  May  21,  2001. 

One  conunent  stated  that  the  check- 
ride  requirement  for  license  renewal 
might  unfairly  affect  a  small  business 
without  a  Designated  Examiner  (DE)  and 
might  result  in  increased  expense.  The 
Coast  Guard  disagrees.  Check  rides  are 
necessary  only  when  a  mariner  lacks 
other  documentation  of  training  and 
service  at  renewal.  Although  this 
requirement  may  affect  businesses,  the 
process  of  developing  DEs  should  allow 
every  company,  regardless  of  size,  to 
have  a  DE. 

One  comment  asked  whether  the 
decision  requiring  a  check  ride  at  the 
time  of  renewal  would  belong  to  a 
license  evaluator  instead  of  a  higher 
authority.  The  evaluator  should  be  the 
person  best  able  to  identify  whether 
there  is  sufficient  infOTmation  within  an 
application  package.  Although  a  check 
ride  is  available  for  the  REC  to  use,  this 
process  is  only  for  those  cases  when  the 
mariner  is  unable  to  furnish 
documentary  evidence  that  he  or  she 
obtained  training  and  service  during  the 
preceding  licensed  period. 

One  conunent  identified  a  need  for 
objectives  and  assessment  criteria  for 
the  DE  to  use  when  conducting  check 
rides.  The  Coast  Guard  agrees.  The 
objectives  should  be  based  upon  the 
TOAR  published  in  NVIC  4-01.  The 
assessment  criteria  are  before  the 
Towing  Safety  Advisory  Committee 
(TSAC)  and  will  become  available  in  the 
Federal  Register. 

Designated  Examiner  (DE) 

Tlu-ee  comments  stated  that  the  term 
"designated  examiner"  (DE)  needs 
further  clarification  in  regard  to 


qualifications  and  expectations.  The 
term  and  what  it  entails  are  fully 
explained  in  NVICs  4-01  and  6-97. 

One  comment  stated  that  any  process 
for  developing  DEs  must  be  smooth  and 
that  the  requirements  must  use  common 
sense.  The  commenter  also  suggested 
that  the  process  Contemplated  by  this 
rulemaking  draws  too  much  from  the 
International  Convention  on  Standards 
of  Training,  Certification,  and 
Watchkeeping  for  Seafarers  (STCW),  as 
amended,  and  is  inconsistent  with 
towing  on  inland  rivers  and  the  Western 
Rivers.  There  is  no  compelling  rationale 
to  remove  the  requirement;  however,  the 
Coast  Guard  eased  the  process  for 
obtaining  the  letter  of  designation  as  a 
DE,  which  it  describes  in  NVIC  4-01. 

One  comment  stated  that 
qualifications  for  DEs  are  a  point  of 
controversy  in  the  offshore  industry, 
and  that  the  towing  industry  should 
expect  similar  controversy.  With  or 
without  controversy,  the  Coast  Guard 
must  ensure  that  DEs  are  adequately 
trained  and  qualified. 

One  comment  asked  that  the  final  rule 
clearly  reflect  that  the  same  person  may 
both  instruct  and  evaluate  a  candidate. 
There  is  nothing  in  this  rule  or  previous 
rules  prohibiting  a  person  from  both 
instructing  and  evaluating  a  candidate. 

One  comment  asked  whether  any 
liability  attaches  to  the  DE  for  his  or  her 
reconunendations.  If  evidence  exists 
demonstrating  that  the  DE  is  not 
ensining  the  proficiency  of  the 
candidates,  the  Coast  Guard  may 
withdraw  his  or  her  designation.  The  DE 
is  able  to  determine  only  that  a 
candidate  is  competent  at  the  time  of 
assessment. 

One  comment  stated  that  mariners, 
who  are  already  overworked  and  in 
short  supply,  would  face  an  added 
workload  by  participating  in  the 
program  for  Qualified  Instructors  (QIs) 
and  DEs.  The  commenter  also  stated 
that  mariners  who  are  retired,  disabled, 
or  otherwise  inactive,  even  if  not 
holding  licenses,  should  be  eligible  to 
be  QIs  and  DEs.  The  Coast  Guard 
disagrees.  The  process  establishes  that  a 
mariner  must  hold  a  valid  license  to 
become  a  DE.  If  a  mariner  holding  a 
license  chooses  to  become  a  DE,  he  or 
she  may  do  so;  however,  he  or  she  must 
still  comply  with  the  watch-hour 
requirements  of  46  CFR  15.705. 

One  comment  stated  that  the  rule 
overlooks  the  fact  that  a  DE  should 
expect  payment  for  his  services.  The 
commenter  also  stated  that  an  employer 
could  use  coercion  to  gain  a  favorable 
evaluation,  "while  the  threat  of  a  Coast 
Guard  subpoena  could  cause  stress, 
anxiety,  and  embarrassment  for  the 
Designated  Examiner."  There  are 


numerous  ways  a  DE  could  receive 
payment.  Coercion  could  occur,  but  we 
don't  believe  it  is  a  substantial  concern. 
Although  our  authority  to  issue 
subpoenas  might  intimidate  some,  there 
are  too  many  personalities  involved  to 
determine  why  or  when,  or  to  prevent 
coercion  in  all  cases. 

One  comment  asked  why  ihe  Coast 
Guard  does  riot  see  a  DE's  administering 
check  rides  for  his  employer  as  a 
conflict  of  interest.  Our  opinion  is  that 
no  conflict  of  interest  arises  since  it  is 
in  both  the  employer's  and  the  DE's  best 
interest  to  ensure  that  a  mariner 
receiving  certification  can  safely 
complete  his  or  her  duties. 

One  comment  stated  that  maritime 
educators  and  marine-membership 
organizations  need  leeway  to  effectively 
deal  with  rehabilitating  mariners  and 
returning  them  to  service.  The  comment 
asked  whether  the  Coast  Guard  had 
fully  considered  that  a  mariner 
returning  from  a  suspension  of  a  license 
might  be  unemployed  and  not  have 
access  to  a  vessel  for  his  or  her  testing, 
and  whether  the  Coast  Guard  would  let 
a  mariner  get  a  job,  return  to  work,  and 
then  arrange  for  his  or  her  check  ride. 
Our  rules  state  that  no  mariner  may 
return  to  work  in  a  position  requiring  a 
license  if  his  or  her  license  is 
suspended;  yet  nothing  in  those  rules  or 
this  rule  limits  his  or  her  ability  to  work 
in  an  unlicensed  position.^ 

Equivalents 

One  comment  asked  whether  tonnage 
restrictions  contained  in  46  CFR  15.910 
would  persist.  No.  The  tonnage 
restrictions  that  existed  in  §  15.910  until 
May  21,  2001,  no  longer  exist,  since  this 
final  rule  effectively  removes  the 
equivaleqt  provision  on  licensure. 

General 

Two  comments  stated  that  the  most 
critical  challenge  is  implementing  the 
final  rule.  They  suggested  that  the  best 
way  to  meet  the  challenge  is  through  an 
ongoing  consultative  process  involving 
the  industry,  the  Coast  Guard,  and 
licensed  operators.  The  Coast  Guard 
agrees  with  this  comment  and  has  been 
working  with  the  TSAC  on 
implementing  the  rule. 

One  conunent  stated  that  the  rule 
should  differentiate  between  licenses  for 
towing  on  oceans  and  near-coastal 
waters  and  those  for  towing  on  inland 
waters  and  Western  Rivers,  since  these 
two  methods  of  towing  are  extremely 
different.  That  was  the  rule's  main 
intent — to  separate  the  types  of  towing. 
The  TOARs  fit  the  methods  of  towing  in 
the  areas  of  operation  and  the  routes 
sought.         "^ 
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One  comment  asked  whether 
mariners  currently  operating  towing 
vessels  would  have  to  obtain  towing- 
vessel  endorsements  after  the  final  rule 
became  effective  but  before  their 
licenses  expired.  No,  they  would  not 
need  the  endorsement  until  their  first 
renewal  after  the  rule  became  effective. 
One  comment  suggested  that  the  rule 
allow  a  mariner  to  obtain  a  towing- 
vessel  endorsement  on  a  license  as 
master  of  steam  and  motor  vessels  of  not 
more  than  200  gross  register  tons  (GRT). 
This  would  allow  a  mariner  to  operate 
towing  vessels  after  only  12  months  of 
sea  service.  The  Coast  Guard  disagrees. 
This  rule  seeks  to  improve  safety 
through  increased  service  and  training. 
Acceptance  of  this  suggestion  would 
result  in  decreasing  the  level  of  service 
and  training  throughout  the  fleet. 

One  comment  questioned  the  phrase 
"oceans  (domestic  trade)."  This  phrase 
pe/sists  horn  the  current  rules.  This  is 
due,  in  part,  to  restricting  operators  of 
uninspected  towing  vessels  (OUTVs)  to 
domestic  trade  only. 

One  comment  stated  that  the  changes 
are  superficial  because  they  merely 
codify  standard  practice.  The  Coast 
Guard  disagrees.  Many  companies  still 
lack  established  training  programs. 

One  comment  stated  that  pilots 
should  not  have  to  be  trained  just  to  be 
in  the  good  graces  of  a  company.  The 
purpose  of  this  rule  is  to  increase  safety 
on  towing  vessels,  not  to  influence 
personnel  management  within  a 
company. 

One  comment  asked  whether  46  CFR 
15.910  contradicts  46  CFR  15.610.  No,  it 
does  not.  Section  15.910  removes  the 
provision  on  equivalents  in  the  rules 
effective  before  May  21,  2001,  and 
restates  the  manning  requirements  in 
§15.610. 

One  comment  raised  three  questions 
about  100-ton  licenses:  whether 
mariners  holding  such  licenses  and 
operating  towing  vessels  could  continue 
that  service,  whether  other  mariners 
could  undertake  that  service,  and 
whether  the  license  would  show 
tonnage  under  the  International 
Tonnage  Convention  (ITC).  Mariners 
legally  operating  towing  vessels  could 
continue  operating  them  under  the 
current  restrictions  of  their  licenses. 
Mariners  without  experience  operating' 
towing  vessels  before  May  21,  2001, 
even  if  they  held  licenses  authorizing 
service  on  vessels  of  less  than  200  GRT, 
could  not  get  towing  endorsements, 
unless  they  went  through  the  training 
outlined  in  the  rules.  If  mariners  want 
their  licenses  to  show  tonnage  under  the 
ITC,  we  will  place  GT  (gross  tons) 
instead  of  GRT  on  their  ficenses. 


One  comment  recommended  that  we 
use  Table  10.910-2,  instead  of  the  list  in 
§  10.465(g),  to  ensure  the  adequacy  of 
approved  training  courses.  We  agree  and 
will  institute  that  change. 

One  comment  asked  whether  waters 
specified  by  33  CFR  89.25  are  inland 
waters  rather  than  Western  Rivers.  Yes. 
33  CFR  89.25  prescribes  inland  rules 
9(a)(ii),  14(d),  and  15(b)  for  specific, 
named  waterways.  By  contrast,  46  CFR 
10.103  identifies  inland  waters  in 
general  (with  reference  to  the  Boimdary 
Lines  described  elsewhere). 

One  comment  asked  about  the  scope 
of  limited  exams  in  46  CFR  10.418(b) 
and  10.426(a)(2).  These  exams  remain 
the  same  as  those  in  place  before  May 
21,2001. 

One  comment  asked  about  the  scope 
of  the  exam  for  apprentice  mate 
(steersman).  It  is  the  same  as  the  scope 
of  the  exam  required  for  OUTVs  before 
May  21,  2001.  [See  Table  46  CFR 
10.910,  columns  11  and  12.) 

One  comment  asked  which  exam  a 
mariner  takes  when  moving  from  mate 
of  inspected  steam  vessels  (not  more 
than  200  GRT)  to  mate  of  towing 
vessels.  Moving  between  these  vessel 
types  as  described  is  impermissible 
under  this  rule. 

One  comment  opposed  the  two-watch 
system  for  offshore  towing  vessels.  The 
Coast  Guard  acknowledges  the 
conunent,  but  notes  that  this  standard  is 
statutory  and  is  not  the  subject  of  this 
or  any  other  regulatory  process. 

One  comment  wantea  the  Department 
of  Transportation  to  clamp  down  on 
employers  who  knowingly  hire,  and 
entrust  their  vessels  to.  unlicensed 
personnel.  (We  take  this  comment  to 
apply  with  equal  force  to  the 
Department  of  Homeland  Security,  or 
DHS.)  The  Coast  Guard  and  DHS  need 
the  assistance  of  all  hands  in  the 
industry,  both  corporate  and  private,  to 
identify  such  wrongdoing  for 
appropriate  investigation. 

One  comment  questioned  "time-and- 
a-half  as  it  affects  straight  12-hour 
shifts.  This  issue  is  a  matter  of  policy 
and  sometimes  of  collective-bargaining 
agreements  but  not  a  subject  of  this  rule. 

One  conunent  wanted  to  see  . 
passenger- vessel  combinations,  of  any 
type,  operated  by  masters  of  inspected 
vessels  of  appropriate  route  and 
tonnage,  and  passenger-carrying  tug- 
barge  combinations,  operated  by  masters 
of  towboats  or  of  passenger  barges  at  the 
owners'  option.  The  Coast  Guard  agrees, 
and  has  provided  guidance  to  the  local 
Officers  in  Charge.  Marine  Inspection, 
by  way  of  Navigation  and  Vessel 
Inspection  Circular  (NVIC)  4-01,  when 
determining  the  manning  of  such 
vessels. 


Grandfathering  of  Licenses 

Five  comments  asked  whether  the 
final  rule  would  affect  licensed  routes. 
We  do  not  intend  to  remove  any  routes 
currently  on  any  license.  Each  mariner 
would  keep  any  routes  he  or  she  holds 
on  his  or  her  license. 

Two  comments  asked  for  a  clearer 
definition  of  "recent  towing  service." 
The  Coast  Guard  will  accept  (and 
expect)  evidence  of  service  on  towing 
vessels  within  the  last  90  days,  before  it 
will  confer  the  initial  towing-vessel 
endorsement. 

One  comment  suggested  that  the 
TSAC  determine  the  procedures  for 
grandfathering  mariners.  The  Coast 
Guard  disagrees,  as  we  established  the 
grandfathering  of  mariners  in  the  third 
interim  rule. 

One  conunent  recommended  that  the 
final  rule  allow  the  grandfathering  of 
persons  licensed  as  masters  of  vessels  of 
100  GRT.  mates  of  vessels  of  200  GRT. 
or  first-class  pilots  whose  licenses  were 
issued  before  the  effective  date.  The 
Coast  Guard  disagrees,  and  maintains 
that  a  towing  endorsement  requires 
towing  experience. 

One  comment  suggested 
grandfathering  persons  with  current 
licenses  endorsed  for  assistance  towing. 
The  Coast  Guard  disagrees  for  the 
reasons  set  forth  in  the  fourth  paragraph 
under  "Assistance  Towing". 

One  conunent  asked  whether  a 
mariner  grandfathered  as  a  master  of 
towing  vessels  could  work  on  an 
integrated  tug  and  barge  (ITB).  Yes,  that 
mariner  could  work  on  any  towing 
vessel  imless  his  or  her  license  held  a 
limit  or  a  route  inconsistent  with  the 
operation  of  the  ITB. 

Harbor  Assist 

One  conunent  asked  how  the  license 
for  master  (harbor  assist)  would  fit  in 
ports  where  several  different  types  of 
towing  take  place.  That  license  has  been 
merged  with  the  license  for  master 
(limited  local  area)  by  this  rulemaking. 

One  comment  requested  that  the 
Coast  Guard  adjust  the  service  time  for 
master  (harbor  assist)  by  reducing  the 
time  to  36  months,  which  would 
become  possible  if  it  reduced  the  service 
time  for  apprentice  mate  from  30 
months  to  18  months.  Again,  the  Coast 
Guard  has  combined  this  master's 
license  with  the  license  for  master 
(limited  local  area)  and  removed  the 
license  as  mate  (pilot)  of  towing  vessels 
(limited).  The  total  service  time  already 
stands  at  36  months. 

Inland  Waters:  Definition 

Two  comments  stated  that  altering  the 
definition  of  "inland  waters"  potentially 
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reaches  every  license-holder.  We  have 
revised  the  definition  to  reach  only 
masters  and  mates  (pilots)  of  towing 
vessels  on  the  Western  Rivers. 

One  comment  stated  that  inland 
waters  currently  comprise  the  Gulf 
Intracoastal  Waterway  and  Western 
Rivers,  and  that  separating  those  two 
would  create  work  for  the  mariner.  The 
Coast  Guard  agrees;  however  by  request 
of  industry  and  the  public  during  the 
comment  periods  on  the  NPRM  and  the 
SNPRM,  the  two  were  separated,  emd 
will  remain  distinct. 

One  comment  stated  that  the  interim 
rule  would  affect  all  mariners  with 
ocean  and  near-coastal  routes  when  they 
entered  waters  designated  as  Western 
Rivers.  The  Coast  Guard  agrees,  but  the 
rule  would  not  affect  ciurently  licensed 
mariners  able  to  document  service  on 
the  Western  Rivers.  In  this  final  rvde  we 
have  taken  further  action  to  mitigate  the 
effects. 

Integrated  Tugs  and  Barges 

Two  comments  expressed  concern 
that  the  Coast  Guard  has  neither  shown 
the  rationale  for  changing  the  manning 
of  ITBs  being  used  as  passenger  vessels 
nor  shov«rn  that  the  masters  of  such 
vessels  have  different  criteria  to 
consider  in  operating  the  vessels.  The 
conunents  a^ked  the  Coast  Guard  to 
withdraw  the  portion  of  the  rules  that 
apply  to  ITBs  involving  passenger 
vessels.  The  Coast  Guard  acknowledges 
the  comments.  This  final  nde  does  not 
change  the  rules  on  the  manning  of 
inspected  passenger  vessels;  this 
responsibility  still  resides  with  the  local 
OCMI.  NVIC  4-01  provides  specific 
information  and  non-binding  guidance 
to  assist  the  OCMI  in  determining  the 
manning  of  towing  vessels. 

One  conunent  stated  that  the  interim 
rule  imposes  added  requirements  on 
personnel  holding  unlimited  licenses 
for  masters  and  mates  on  Great  Lakes 
with  .pilotage,  and  is  a  needless  burden. 
The  Coast  Guard  deems  this  burden 
minor,  whether  to  those  with  towing 
experience  on  the  Great  Lakes  or  to 
those  with  unlimited  licenses. 

One  comment  stated  that  the  rule 
does  not  consider  the  nature  of  ITBs  and 
their  similarity  to  standard  vessels,  and 
that  changing  the  rule  would  bar,  fi-om 
operating  ITBs.  those  masters  currentiy 
operating  vessels  before  their 
conversion  to  ITBs.  The  Coast  Guard 
disagrees.  Mariners  with  licenses  for 
vessels  greater  than  200  GRT  may 
operate  such  vessels  once  they  have 
completed  30  days  of  familiarization 
and  their  TOARs.  Fiulher.  this  situation 
is  rare  and  woidd  be  best  for  the  local 
OCMI  to  handle  case  by  case. 


One  comment  stated  that  the 
preamble  said  ITBs  must  be  operated  by 
mariners  who  hold  towing-vessel 
licenses.  This  hile  establishes  a  wholly 
independent  process  for  obtaining  such 
licenses  and  vacates  the  practice  of 
allowing  a  superior  license  to  subsiune 
the  "lesser  included  authority".  The 
Coast  Guard,  through  this  rule, 
recognizes  the  special  skills  required  to 
operate  towing  vessels  and  requires  a 
training  program  for  mariners  to  achieve 
those  skills. 

License  Evaluations 

One  comment  stated  that  every 
evaluator  should  go  through  training  at 
Yorktown.  Virginia,  and  that  this 
training  should  be  available  to  maritime 
educators.  Like  the  towing  industry,  the 
Coast  Guard  nms  on-the-job  training  for 
its  own  evaluators,  similar  to  those  for 
private-sector  evaluators  under  the 
TOAR  program.  The  training  of  marine 
educators  is  not  part  of  this  ndemaking. 

License  Renewals 

Two  comments  stated  that  the 
renewal  process  should  let  the  employer 
submit  a  letter  attesting  to  the 
competence  of  a  mariner,  instead  of 
practical  demonstration  or  a  TOAR.  The 
Coast  Guard  agrees.  The  letter  would 
need  to  meet  the  requirements  of  46 
CFR  10.211  and  contain  specific 
information  about  the  mariner's 
competence,  completed  training,  drills 
conducted,  and  so  forth.  The  intent  is  to 
document  competence  and  training  over 
time,  and  to  provide  alternative 
methods  for  documenting  them. 

One  comment  stated  that  mariners 
who  document  service  on  their  license, 
without  incurring  administrative  action 
against  the  license,  should  be  able  to 
renew  the  license  without  completing 
practical  demonstrations  before  DEs. 
The  Coast  Guard  agrees.  The  primary 
purpose  of  the  TOAR  is  assessing 
mariners'  service  between  apprentice 
mate  (steersman)  and  mate  (pilot)  of 
towing  vessels,  or  between  other 
adjacent  points  in  their  career,  as 
required  by  these  rules. 

Limited  Local  Area 

One  comment  asked  whether  a 
geographically  limited  license  had  to  be 
renewed  where  it  was  issued.  The 
answer  is  "yes",  since  a  limited  license 
is  issued  to  a  mariner  who  does  not 
meet  all  of  the  requirements  for  a  "full" 
or  non-limited  license.  A  geographically 
limited  license  is  issued  at  the 
discretion  of  the  cognizant  OCMI  if,  in 
the  opinion  of  that  OCMI.  the  mariner 
possesses  the  skills,  knowledge,  and 
experience  to  safely  operate  within  the 
restrictions  of  the  license.  Because  this 


determination  requires  local  knowledge 
of  a  particular  geographic  area,  and 
because  conditions  in  that  area  may 
change,  we  feel  the  cognizant  OCMI 
should  have  the  opportunity  to  re- 
evaluate the  candidate  when  the  license 
is  renewed.  Geographically  limited 
licenses,  whether  original  or  renewal, 
are  best  considered  and  issued  by  the 
REC  for  the  area  in  which  the  mariner 
will  operate. 

One  conunent  stated  that  46  CFR 
10.464-3  requires  enough  total  service 
to  adversely  affect  the  availability  of 
properly  licensed  operators  of  harbor 
tugs  now  and  for  the  coming  years,  as 
well  as  impose  a  significant  impact  on 
small  entities.  The  intent  of  this  rule  is 
to  increase  the  training  and  experience 
(indicated  by  service)  of  mariners 
operating  towing  vessels;  however,  we 
have  reduced  the  total  service  required 
for  harbor  assist  towing  vessels  and  are 
streamlining  the  process. 

Outer  Continental  Shelf,  Activities 

Two  comments  asked  whether  the 
Coast  Guard  would  continue  to  exempt 
towing  vessels  involved  in  actiWties  on 
the  Outer  Continental  Shelf  from  these 
rules.  The  Coast  Guard  notes  that  46 
U.S.C.  8905(b)  remains  in  effect,  and  is 
beyond  the  scope  ef  this  rulemaking. 

Pilot  vs.  Mate 

One  conunent  asked  why  the 
definition  of  "pilot  of  towing  vessels"  is 
limited  to  Inland  routes.  During  the 
development  of  this  project,  the  Western 
Rivers  towing  industry  did  not  like 
using  the  term  "mate",  a  term 
commonly  used  to  indicate  a  deckhand 
rather  than  an  officer  in  charge  of 
navigating  the  towing  vessel.  The 
definition  of  the  term  "pilot  of  towing 
vessels"  is  limited  to  operating  only  on 
iidand  routes  to  avoid  the  confusion 
with  first-class  pilot  and  various  state 
pilot  licenses. 

One  comment  asked  whether  the 
choice  of  the  tide  of  a  mate  (pilot)         '  ■ 
license,  as  appropriate,  woidd  belong  to 
the  mariner  and  also  whether  any 
nation-wide  guidance  would  be 
forthcoming.  Yes.  the  choice  would 
belong  to  the  mariner,  although  such 
guidance  would  state  that  personnel  of 
RECs  should  ensure  that  the  mariner 
understands  that  changing  the  tide  of 
the  license  might  result  in  extra  fees. 
The  guidance  appears  in  NVIC  4-01 . 

Public  Meetings 

Five  comments  sought  public 
meetings  at  various  locations  so  affected 
mariners  could  provide  further 
conunents,  including  the  need  for  a 
general  meeting  on  the  Upper 
Mississippi  River  and  another  to  discuss 
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recency  of  towing  service.  The  Coast 
Guaxd  deemed  that  mariners  have  had 
adequate  opportunity  for  comment 
during  the  five  public  meetings 
previously  held.  In  addition,  the  Coast 
Guard  has  conducted  public  outreach 
on  all  issues  throughout  the  towing 
industry  since  the  publication  of  the 
first  interim  rule. 

Recency 

One  comment  received  showed 
concern  about  the  loss  of  licensed  routes 
if  a  mariner  is  unable  to  show  recency 
on  a  segment  of  a  waterway.  There  is 
nothing  in  this  Anal  rule  that  would 
remove  routes  from  a  license  for  failure 
to  maintain  recency. 

One  comment  asked  about  the 
recency  requirement  for  towing  service 
at  the  time  of  renewal.  This  rule  has  not 
changed  this  requirement.  A  mariner 
would  have  to  show  recency  of  service 
on  towing  vessels  and  ongoing  training 
at  time  of  renewal. 

Regional  Examination  Centers  (RECs) 

Three  comments  stated  that  this  rule, 
as  proposed,  would  significantly 
increase  the  workload  at  RECs.  The 
Coast  Guard  acknowledges  that  it  would 
increase  the  workload;  however,  the 
increased  workload  is  acceptable  for  the 
expected  gains  from  this  rule. 

Responsibility  of  the  Master 

Two  comments  disagreed  that  the 
master  should  be  responsible  for  what 
occurs  when  he  or  she  is  not  on  watch. 
The  Coast  Guard  partly  agrees,  and 
points  to  the  SNPRM's  preamble,  where 
the  issue  is  discussed.  A  master  is  not 
responsible  for  the  negligence  or 
misconduct  of  the  mate  (pilot)  of  towing 
vessels  on  watch. 

Route  Endorsements 

Two  comments  stated  it  was  imclear 
whether  there  would  be  a  Great  Lakes 
inland  route  and  a  Western  Rivers  route. 
Yes,  there  will  be  distinct  Great  Lakes 
inland  and  Western  Rivers  routes. 

One  comment  sought  clarification  on 
the  application  of  route-observation 
days  for  the  towing  endorsements  on 
licenses  for  vessels  over  200  GRT,  as 
those  days  affect  pilotage  rules.  This 
rulemaking  does  not  address  or  revise 
the  pilotage  rules.  The  route-observation 
days  in  this  rulemaking  are  specific  to 
observation  on  a  towing  vessel  while  a 
candidate  completes  a  TOAR. 

One  comment  stated  that  a  towing 
endorsement  on  a  license  over  200  GRT 
should  be  based  on  30  days  of  total 
observation  and  be  inclusive  of  all 
subordinate  routes  without  necessitating 
service  on  each  route.  The  Coast  Guard 
agrees;  however,  throughout  this 


rulemaking,  the  towing  industry  has 
emphasized  the  need  to  ensiu-e  that 
officers  are  familiar  with  the  Western 
Rivers.  That  route  will  not  be  included 
without  90  days  of  observation  on  it. 

One  comment  recommended 
consolidating  two  routes — the  Western 
Rivers  and  the  Great  Lakes  inland — and 
authorizing  those  licensed  for  the  latter 
to  operate  on  the  Western  Rivers.  The 
Coast  Guard  acknowledges  the 
comment,  but  the  recommendation  is 
not  consistent  with  either  the  majority 
of  input  received  on  this  issue  or  with 
the  sounder  policy  on  it. 

One  comment  stated  that  the 
requirement  of  90  days  observation  and 
training  for  Western  Rivers  would  make 
it  extremely  difficult  to  obtain  the 
proper  endorsement  for  a  mariner 
sailing  on  periodic  ocean  voyages  but 
entering  Western  Rivers.  The  Coast 
Guard  agrees,  and  maintains  that  this 
endorsement  should  be  based  on 
observation  and  training  on  Western 
Rivers,  and  not  based  on  convenience. 
However,  a  process  has  been  created  for 
such  a  mariner  to  obtain  an 
endorsement  only  for  the  Lower 
Mississippi  River. 

One  comment  asked  whether  there 
would  be  a  fee  for  removing  the 
restricted  endorsement  issued  under  46 
CFR  10.466(b).  Yes,  there  will  be  a  fee 
imposed  under  46  CFR  10.109,  since 
removal  constitutes  another  transaction 
at  a  REG. 

One  comment  agrees  that  geographic 
endorsements  are  a  good  idea,  but 
recommends  allowing  a  company  to 
post  a  licensed  mariner  for  a  reasonable 
time  without  the  cost  of  training  the 
mariner.  The  Coast  Guard  disagrees. 
Having  a  mariner  unfamiliar  with  a 
waterway  operate  the  vessel,  as  distinct 
from  having  him  or  her  train  aboard  it 
under  supervision,  does  not  make  sense, 
even  if  he  or  she  holds  a  license.  A 
mariner  must  hold  a  license  endorsed 
for  the  appropriate  route  to  operate  the 
vessel.  A  mariner  may  also,  after 
completing  an  exam,  hold  a  restricted 
endorsement  for  mate  (pilot)  of  towing 
vessels  and,  after  completing  90  days  of 
service  on  the  new  route,  have  that . 
route  added  to  his  or  her  license. 

Sea-Going  Tows 

One  comment  stated  that  we  should 
distinguish  between  oceans  and  near- 
coastal  routes  only  in  the  exam,  and,  in 
the  exam,  only  on  such  topics  as 
celestial  navigation.  The  Coast  Guard 
disagrees.  The  two  routes  differ  in  two 
important  respects:  the  practical 
assessment  of  mariners  on  STCW,  and 
firefighting.  This  has  not  changed  the 
exam  requirements  for  the  two  routes. 


Sea  Service 

Two  comments  urged  that  a  mariner 
should  be  able  to  make  a  statement 
concerning  his  or  her  service  in  regard 
to  his  or  her  experience.  For  the  first 
renewal  after  May  21.  2001,  there 
sjiould  be  some  evidence,  within  the  file 
on  the  license,  describing  where  a 
mariner  has  completed  towing  service. 
The  Coast  Guard  would  need 
documentary  evidence,  provided  by  the 
mariner,  if  nothing  existed  within  the 
file  for  certain  routes. 

One  comment  asked  about  the 
minimuim  towing  service  required  for 
|-enewal  within  the  1 2  months  of 
service.  The  towing  service  required  for 
renewal  remains  the  same  except  for 
added  training. 

One  comment  asked  how  seasonal 
operators'  time  would  count  for  vessels 
visiting  multiple  limited  construction 
areas  over  12  months  of  service.  Service 
time  would  count  the  same  as  it  does 
imder  ciurent  practices. 

One  comment  argued  that,  unless  an 
uninspected  towing  vessel  has  a 
separate  engine  department,  all  the 
service  should  count  toward  engine  or 
deck,  as  requested  by  the  mariner.  This 
rule  does  not  modify  the  treatment  of 
service,  whether  deck  or  engineering. 
Service  will  continue  to  count — or  not — 
according  to  rule  and  policy. 

One  comment  asked  that  we  identify 
the  civil  penalties  that  apply  to 
violations  of  these  particular  rules  by 
either  the  company  or  the  mariner.  The 
commenter  also  asked  where  all  ciurent 
civil-penalty  cites  pertaining  to 
violations  of  46  CFR  part  10  are 
compiled  and  available  for  public 
viewing.  Alist  of  these  cites  is  available 
fi-om:  Commandant  (G-LMI),  U.S.  Coast 
Guard  Headquarters,  2100  Second 
Street,  SW.,  Washington,  DC  20593- 
0001.  Actual  cases  may  be  requested 
from  the  Coast  Guard  imder  the 
Freedom  of  Information  Act  (FOIA). 
Specify  cases  under  46  U.S.C.  8906  and 
46  CFR  15.610. 

One  comment  stated  that  a  company's 
withholding  records  would  now  become 
critically  important  to  the  mariner 
because  these  records,  now,  not  only 
would  cover  service  but  also  might 
cover  training.  The  Coast  Guard  agrees. 
That  is  why  the  TOAR  provides  another 
method  for  documentiiig  training  and 
competency,  as  well  as  service. 

Simulators 

One  comment  requested  that 
simulators  be  one  method  of 
demonstrating  proficiency  imder  46 
CFR  10.209(c)(6)(i).  The  Coast  Guard 
agrees  and  notes  that  full  mission 
simulators,  approved  by  the  National 
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Maritime  Center,  would  meet  the  intent 
of  the  paragraph,  within  this  final  rule. 

One  comment  stated  that  using  a 
simulator  would  be  an  expensive  way 
for  an  unemployed  mariner,  after  a 
suspension  of  license,  to  demonstrate 
proficiency.  The  Coast  Guard  agrees; 
however,  this  rule  provides  many  ways 
to  demonstrate  proficiency,  of  which 
using  a  simulator  is  just  one. 

One  comment  asked  why  tonnage 
calculated  under  the  ITC  does  not  figure 
in  the  rule.  There  is  no  clear  conversion 
between  ITC  and  domestic  tonnage,  for 
licensing.  We  hold  vessels  of  200  GRT 
equivalent  to  those  of  500  GT  (ITC). 

STCW  Endorsements 

One  comment  asked  whether  we 
would  charge  a  user's  fee  for  an  STCW 
endorsement.  No,  the  Coast  Guard  does 
not  intend  to  charge  user  fees.  Please  see 
Table  10.109  of  this  title. 

Tables 

One  comment  stated  that  Figure    . 
10.403  does  not  include  licenses  for 
Offshore  Supply  Vessels.  This  rule 
applies  only  to  OUTVs.  It  revises  Figine. 
10.403  only  as  necessary  for  them. 

One  comment  discovered  errors  in  the 
footnotes  to  the  tables:  "COTP"  in  place 
of  "OCMI",  and  "Training"  in  place  of 
"Towing".  The  Coast  Guard  appreciates 
the  comment  and  has  corrected  the 
errors. 

One  comment  asked  whether  an  exam 
exists  for  each  route  referred  to  in  the 
footnote  regarding  routes.  Yes,  the 
exams  for  routes  are  those  where 
differences  arise  for  "Rules  of  the 
Road",  such  as  changes  to  the 
International  Regulations  for  Preventing 
Collisions  at  Sea,  or  to  navigational 
requirements,  such  as  a  requirement  of 
celestial  navigation. 

Tonnage  Restrictions 

Two  comments  argued  that  we  should 
strike  the  use  of  toimage  or  any  other 
limiting  criteria  as  they  apply  to  the 
licenses  for  officers  of  towing  vessels. 
The  Coast  Guard  agrees,  with  the 
exception  of  "inspected  vessels" — 
defined  by  tonnage — whose  officers 
must  meet  requirements  on  licenses, 
experience,  and  training  beyond  the 
normal  requirements  for  towing  vessels. 

One  conunent  insisted  that  tonnage 
limits  on  towing-vessel  licenses  are  not 
appropriate  and  were  not  recommended 
by  the  TSAC.  The  third  interim  rule 
provided  toimage  limitations  for  those 
mariners  operating  towing  vessels  under 
the  equivalence  provision  existing 
before  May  21,  2001.  That  interim  rule 
continues  to  limit  those  mariners  to  the 
tonnage  listed  on  the  face  of  their 


license,  if  it  was  200  GRT  or  less.  This 
rule  maintains  this  provision. 

Two  comments  likewise  challenged 
46  CFR  10.464(d)  and  10.465(b)  in  the 
first  interim  rule  regarding  the 
placement  of  tonnage  limits  on  licenses 
for  oceans  and  near-coastal  waters.  The 
Coast  Guard  agrees,  and  has  revised 
those  paragraphs  by  removing  the 
reference  to  such  limits. 

Towing  Officers'  Assessment  Record 
(TOAR) 

Two  comments  stated  that  there  is  no 
reason  why  a  Training  Record  Book 
(TRB)  for  the  STCW  cannot  serve  in 
place  of  the  TOAR,  as  long  as  the  TRB 
contains  all  the  information  required  by 
the  TOAR.  The  Coast  Guard  agrees.  The 
use  of  a  TRB  will  be  permissible  as  long 
as  the  mariner  accounts  for  any 
differences  between  the  TOAR  and  the 
TRB,  and  documents  the  training 
beyond  the  TRB. 

One  comment  stated  that  the  TSAC 
should  draft  the  NVIC  and  the  TOAR  for 
this  rule  to  ensure  uniformity.  The 
TSAC  was  involved  in  the  process  and 
developed  the  TOAR  incorporated  in 
NVIC  4-01.  The  TSAC  may  be  likewise 
involved  with  the  next  NVIC. 

One  comment  requested  that  no 
mariner's  photo  appear  in  the  TOAR. 
The  Coast  Guard  disagrees.  It  is 
necessary  for  both  the  Coast  Guard  and 
the  DE  to  be  able  to  identify  the  mariner 
holding  the  TOAR.  The  photograph 
provides  the  most  efficient  method  of 
this  identification. 

One  comment  asked  whether  the 
Coast  Guard  plans  to  tell  the  RECs,  but 
not  the  mariners,  what  assessment 
records  to  maintain  for  renewal.  The 
TOAR  is  not  necessary  for  those 
mariners  first  renewing  their  license 
between  May  21,  2001,  and  May  21, 
2006. 

One  comment  asked  where  a  mariner 
can  obtain  a  TOAR.  An  example 
accompanies  NVIC  4-01,  which  is 
available  on  the  Internet  at 
www.  uscg.mil/hq/g-m/nvic/4-01/n4~ 
Ol.pdf. 

One  comment  asked  whether,  since 
95  percent  of  mariners  affected  choose 
to  maintain  TOARs,  it  would  not  be 
sensible  for  the  Coast  Gueu-d  to  promote 
uniformity  by  making  the  necessary 
forms  available  free  of  charge.  The  Coast 
Guard  is  publishing  an  example  in  NVIC 
4-01,  which  mariners  may  print  from 
the  Internet  and  use. 

One  comment  stated  that  the  interim 
rule  is  not  clear  whether  the  TOAR  is 
going  to  be  required  at  the  first  renewal 
after  implementation.  The  TOAR  will 
not  be  required  for  those  mariners 
cmxently  operating  towing  vessels. 


One  comment  stated  that  the  interim 
rule  fails  to  provide  sufficient  details 
regarding  the  assessment  records — 
including  specific  objectives  and  rxiteria 
on  which  to  base  assessments.  NVIC  4- 
01  provides  the  details  not  covered  in 
the  rule. 

Towing  Vessel  Limited 

One  conmient  asked  whether  the  limit 
of  200  GRT  covers  all  routes.  No,  the 
limit  of  200  GRT  covers  routes  over 
limited  local  areas. 

Training  Requirements 

One  comment  recommended  that  the 
Coast  Guard  create  the  position  of 
course  evaluator,  who  could  rule  that  a 
course  meets  a  defined  minimum 
standard  and  approve  the  course; 
otherwise,  the  Coast  Guard  needs  to 
streamline  the  process.  The  Coast  Guard 
agn^s,  and  has  course  evaluators 
assigned  at  the  National  Maritime 
Center. 

One  comment  sought  clarification  on 
the  applicability  of  the  requirement  for 
masters  and  mates  in  46  CFR 
10.205(g)(2)  to  have  training  in 
firefighting  when  they  serve  on  towing 
vessels  over  200  GRT.  The  comment 
declared  that  that  requirement  would 
exceed  the  current  one  for  OUTVs.  A 
requirement  for  training  in  firefighting 
existed  for  OUTVs  operating  on  oceans 
routes  before  May  21,  2001.  Another, 
similar  requirement  persists  in  46  CFR 
10.205(g)(3)  for  certain  masters  and 
mates  (pilots)  of  towing  vessels.  As  the 
comment  observed,  §  10.205(g)(3) 
addresses  this  training.  That  paragraph 
expressly  notes  that  its  requirement     / 
applies  only  to  masters  and  mates 
(pilots)  of  towing  vessels  in  ocean 
service.  However,  its  requirement  would 
apply  to  officers  of  towing  vessels  if 
they  were  operating  vessels  of  over  200 
GRT  in  near-coastal  ser\^ice  as  well,  by 
virtue  of  the  rules  implementing  the 
STCW. 

One  comment  stated  that  the 
requirements  in  46  CFR  10.465(g), 
effective  on  May  21.  2001,  for  an 
approved  training  course  go  beyond - 
those  that  are  the  subject  of  exams  in 
Table  10.910-2.  The  commenter  added 
that  requirements  must  be  consistent. 
The  Coast  Guard  disagrees.  The 
approved  training  course  replaces 
completion  of  the  TOAR,  not  the  exam. 
All  apprentice  mates  (steersmen)  will 
have  taken  the  exam,  and  may  then 
choose  either  to  take  the  approved 
training  course  or  to  complete  their 
TOARs. 

One  comment  alleged  that  the  interim 
rule  presents  a  problem:  That  few,  if 
any,  towboat  operators  have  received 
formal  training  in  firefighting.  The 
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comment  further  alleged  that  there  is 
good  reason  to  require  such  training  for 
licensed  officers  of  towing  vessels.  The 
Coast  Guard  agrees  in  part.  Officers  who 
would  receive  ocean  endorsements  on 
their  licenses  must  receive  such 
training. 

Transition  Period 

One  comment  recommended  language 
to  grandfather  candidates  who 
anticipate  completing  training  within 
three  months  of  the  interim  rule's 
effective  date.  The  Coast  Guard  accepts 
this  recommendation. 

Western  Rivers 

One  comment  stated  that  the  90-day 
requirement  would  make  it  extremely 
difficult  for  a  marinec,  entering  the 
Western  Rivers  on  periodic  ocean 
voyages,  to  obtain  the  proper 
endorsement.  The  Coast  Guard  agrees; 
and  maintains  that  that  endorsement 
should  be  based  on  observation  and 
training  on  Western  Rivers,  and  not 
based  on  convenience.  However,  a 
process  has  been  created  in  this  final 
rule  to  allow  a  mariner  operating 
periodically  on  the  Western  Rivers  to 
obtain  an  endorsement  for  the  "pilotage 
waters  of  the  Lower  Mississippi  River", 
in  less  than  the  90  days  required  for  a 
Western  Rivers  endorsement. 

One  comment  asked  whether  adding 
an  endorsement  for  Western  Rivers  to  an 
existing  license  would  entail  an  exam. 
No,  all  that  would  be  necessary  would 
be  proof  of  service. 

One  comment  saw  no  need  for  the 
Coast  Guard  to  start  issuing 
endorsements  for  the  Western  Rivers 
again.  We  disagree:  the  desirability  of 
issuing  licenses  for  the  Western  Rivers 
arises  precisely  from  the  responses  to 
the  SNPRM. 

One  comment  asked  what  the 
differences  are  between  the  Western 
Rivers  and  other  rivers.  Unlike  other 
waterways,  the  Western  Rivers  have 
huge  tows  operating  on  them. 

Comments  Beyond  the  Scope  of  the 
Rulemaking 

There  were  four  comments  beyond 
the  scope  of  this  rulemaking.  We  will 
not  discuss  them  here. 

Comments  Specific  to  the  Third  Interim 
Rule 

We  will,  however,  discuss  here 
comments  on  the  third  interim  rule  (66 
FR  20931  (April  26,  2001)),  in 
alphabetical  order.  There  were  seven  of 
them,  in  three  letters. 

Definition  of  Disabled  Vessel 

One  comment  challenged  our      ' 
decision  not  to  change  the  definition  of 


"disabled  vessel"  in  46  CFR  10.103  of 
the  third  interim  rule.  The  comment 
stated  that,  unchanged,  the  definition 
would  not  clarify  confusion  caused,  and 
not  lessen  the  burdens  imposed,  by  that 
rule.  The  commenter  added  that  the 
definition  would  leave  a  "tremendous 
burden  on  a  large  number  of  marine 
assistance  firms,"  and  be  "unduly 
restrictive  because  towing  a  barge  or  any 
other  vessel  not  regularly  operated 
under  its  own  power  of  any  length" 
would  void  the  exemption  for  marine- 
assistance  vessels.  The  Coast  Guard 
reiterates  that  such  towing  very  well 
should  void  the  exemption.  The  rule  for 
assistance  towing  established  this 
license  precisely  for  those  mariners 
providing  assistance  to  pleasure  vessels. 
The  rule  also  addressed  head-on  both 
the  towing  of  barges  and  inter-marina 
towing,  both  of  which  the  Coast  Guard 
had  found  inconsistent  with  the  intent 
of  Congress. 

License  Stipulations 

Two  comments  expressed  concern 
over  the  stipulation  that  the  license  for 
officers  of  towing  vessels  would  not 
authorize  foreign  voyages,  or  even 
domestic  voyages,  of  towing  vessels 
over  200  GT.  The  Coast  Guard  agrees 
with  this  concern  and,  in  this  final  rule, 
allows  mariners  licensed  under  this  rule 
to  operate  all  towing  vessels  of  less  than 
300  CRT  on  domestic  voyages  on  oceans 
and  near-coastal  waters,  and,  if  they 
satisfy  international  requirements,  on 
foreign  voyages. 

Service  on  Lower  Mississippi  River 

Two  comments  suggested  that 
mariners  seeking  authority  to  operate  on 
the  Lower  Mississippi  River,  above  mile 
304.1,  have  to  obtain  endorsements  for 
Western  Rivers  by  completing  the  TOAR 
for  those  Rivers — but  equally  that  those 
mariners  with  endorsements  for  oceans, 
near-coastal  service,  or  Great  Lakes 
inland  service  seeking  to  operate  below 
mile  304.1  should  not  have  either  to 
obtain  the  endorsement  or  to  complete 
the  TOAR.  The  Coast  Guard  agrees. 
However,  we  have  chosen  to  use, 
instead  of  mile  304.1,  mile  234,  which 
is  already  established  by  rule  as  pilotage 
waters. 

Single  Track  for  Licensing 

Two  comments  stated  there  should  be 
a  single  track  for  licensing,  to  meet  the 
unique  needs  of  coastal  harbor  tugs, 
inland  fleet  boats,  and  other  craft  of 
such  limited  operations.  They  urged  us 
to  combine  the  tracks  for  "harbor  assist" 
and  "limited  local  area"  in  a  single 
"limited"  licensing-progression: 
Apprentice  mate  or  steersman  (limited) 
and  master  (limited).  The  Coast  Guard 


agrees,  and  has  combined  the  tracks  in 
this  final  rule. 

Comments  Received  Outside  of  the 
Comment  Period 

After  the  comment  period  closed,  on 
July  25,  2001,  the  American  Waterways 
Operators  (A WO)  and  other  towing- 
industry  representatives  identified  an 
apparent  inconsistency  in  the  third 
interim  rule.  In  that  rule,  mariners  who 
began  service  and  training  on  towing 
vessels  before  May  21,  2001,  could 
continue  training  under  the  process  in 
place  then  and  obtain  the  license  as 
master  of  towing  vessels  by  May  21, 
2004.  After  May  21,  2004,  the 
requirements  of  this  rule  must  be  met. 
The  apparent  inconsistency  arises  in 
that  such  mariners  are  not  also  able  to 
obtain  the  license  as  mate  (pilot)  of 
towing  vessels. 

In  the  development  of  that  rule,  the 
Coast  Guard  determined  that  the 
predominant  licensing  transaction  for 
towing  vessels  was  the  obtaining  of  a 
license  as  an  OUTV.  That  license 
corresponded  directly  to  one  as  master 
of  towing  vessels.  The  license  that 
corresponded  to  one  as  mate  (pilot)  of 
towing  vessels  was  the  2nd-class 
operator's  license — a  license  rarely 
issued  even  before  May  21,  2001. 
Because  of  this  rarity,  the  third  interim 
rule  did  not  include  a  provision  to  allow 
a  mariner  to  obtain  a  license  as  mate 
(pilot)  of  towing  vessels  following  the 
requirement  for  the  2nd-class  operator's 
license.  The  Coast  Guard  agrees  that  an 
inconsistency  exists  and,  in  this  final 
rule,  allows  a  mariner  to  obtain  the 
license  as  mate  (pilot)  of  towing  vessels, 
until  November  21.  2003.  using  the 
process  for  a  2nd-class  operator's 
license.  This  provides  a  more  gradual 
implementation  of  this  rule,  as  well  as 
aligns  the  treatment  of  the  licenses  for 
master  and  mate  (pilot)  of  towing 
vessels. 

Regulatory  Evaluation 

This  final  rule  is  not  a  "significant 
regulatory  action"  imder  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  emd  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  (OMB)  has  not  reviewed  it  under 
that  Order.  It  is  not  "significant"  under 
the  regulatory  policies  and  procedures 
of  the  Department  of  Homeland  Security 
(DHS)(44  FR  11040  (February  26.  1979)). 

There  were  no  comments  on  this 
section  in  response  to  the  third  interim 
rule  (66  FR  20931  (April  26.  2001)). 
though  the  rule  did  invite  comments. 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
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Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary. 

Assessment 

This  rule  will  amend  the  licensing 
and  manning  for  officers  of  towing 
vessels  by  making  minor  revisions  to  the 
third  interim  rule.  This  rule  will  help 
mariners  obtain  the  appropriate  licenses 
for  such  officers. 

This  rule  makes  changes  or  updates  of 
technical  information  and  reflects 
conunents  to  both  the  first  interim  rule 
(64  FR  63213  (November  19, 1999))  and 
the  third  interim  rule.  These  changes  or 
updates  v«rill  not  impose  any  new  costs 
on  the  towing  industry. 

There  are  aroimd  5,400  docxunented 
towing  vessels  in  the  United  States.  We 
presented  estimates  of  the  aggregate 
costs  of  this  set  of  rulemakings  in  the 
third  interim  rule.  Below  are  the 
estimates  as  presented  there. 

The  annual  costs — including  costs  for 
new  entrants  into  the  industry  and 
monetary  costs  due  to  industry's 
paperwork  burden — of  compliance  total 
$1,310,644.  The  lO^ear  present  value  of 
cost  to  industry,  from  2001  up  to  2010, 
discoumted  at  7  percent  to  2000,  totals 
$9,205,414. 

The  annual  costs  to  the  Federal 
Government  comprise  the  time  and 
resources  of  the  Coast  Guard  to  review 
the  documentation  of  ongoing  training 
and  drills  such  as  TOARs  for  serving 
mariners,  as  well  as  the  service  records, 
applications,  and  check-ride  results  of 
entering  mariners.  We  estimated  the 
total  costs  to  the  Government  at  $70,464 
a  year.  The  10-year  present  value  of 
these  costs,  discounted  at  7  percent  to 
2000,  totals  $494,910. 

We  estimate  that  the  10-year  present 
value,  discounted  at  7  percent  to  2000, 
of  costs  to  industry  and  Government  are 
$9,700,324. 

Benefits  to  Industry 

This  final  rule  will  improve 
navigational  safety  for  towing  vessels 
and  will  clarify  the  requirements  for 
obtaining  appropriate  licenses  imposed 
by  the  amendments  of  the  third  interim 
rule.  It  will  combine  the  licenses  for 
"harbor  assist"  and  "limited  local  area" 
into  a  single  progression  toward  a 
limited  license:  Apprentice  mate 
(steersman)  (limited)  and  master 
(limited)  for  consistency. 

This  rule  will  also  provide  mariners 
with  flexibility  when  seeking  authority 
for  service  on  the  Lower  Mississippi 
River,  and  when  seeking  to  operate 
uninspected  towing  vessels  on  domestic 
voyages  as  long  as  they  meet 
international  requirements  on  foreign 
voyages. 


We  presented  estimates  of  the 
aggregate  benefits  of  this  set  of 
rulemakings  in  the  third  interim  rule. 
Below  are  the  estimates  as  presented 
there. 

The  annual  benefits  from  preventing 
deaths  range  from  $2,430,000  to 
$5,130,000,  while  those  from  preventing 
property  damage  range  from  $1,158,987 
to  $2,546,694.  The  10-year  present  value 
of  total  benefits  ranges  from  $25,207,543 
to  $53,917,886.  Therefore,  the  10-year 
benefit-cost  ratio  of  this  rule  ranges  from 
2.60  to  5.56  with  the  average  being  4.08. 

Small  Entities 

Under  the  Regulatory  Flexibilify  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  final  rule  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000.  (It  does 
not  include  individual  mariners.)  This 
final  rule  will  not  impose  any  new  costs 
on  the  towring  industry  beyond  the  costs 
imposed  by  the  intermim  rule(s). 

There  are  1.252  small  businesses 
operating  towing  vessels,  and  none  will 
suffer  imder  this  rule.  We  previously 
presented  for  public  comment  the  effect 
of  the  set  of  rulemakings  on  small 
entities.  We  received  no  comments 
regarding  that  effect. 

Therefore,  the  Coast  Guard  certifies 
vmder  5  U.S.C.  605(b)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rulemaking  so  that 
they  could  better  evaluate  its  effects  on  = 
them  and  participate  in  it.  We  have 
consistently  provided  small  entities  a 
point  6f  contact  for  assistance  in 
understanding  this  rule.  We  have  also 
completed  a  number  of  outreach 
activities  that  provided  small  entities 
added  opportunities  to  seek  clarification 
on  the  rule  (from  the  project  officer). 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
£md  the  Regioneil  Small  Business 
Regulatory  Feiimess  Boards.  The     • 
Ombudsman  evaluates  these  actions 


annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  final  rule  calls  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

The  first  and  third  interim  rules  did 
call  for  a  collection  of  information.  As 
required  by  44  U.S.C.  3507(d),  we 
submitted  a  copy  of  those  rules  to  the 
OMB  for  its  review  of  the  collection  of 
information.  The  OMB  has  approved  the 
collection  for  two  parts.  The  part 
numbers  are  46  CFR  parts  10  and  15. 
and  the  corresponding  approval  number 
is  OMB  Control  Number  2115-0623, 
which  expires  on  May  31.  2004. 

You  need  not  respond  to  a  collection 
of  information  unless  it  displays  a 
currently  valid  Control  Number. 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  final  rule  imder  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
thefr  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  final  rule  will  not  result  in 
such  an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  final  rule  will  not  effect  a  taking 
of  private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights  (53  FR  8859 
(March  15, 1988)). 

Reform  of  Civil  Justice 

This  final  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 
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Protection  of  Children 

We  have  analyzed  this  final  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Consultation  and  Coordination  With 
Indian  Tribal  Governments 

This  final  rule  will  not  have  tribal 
implications;  will  not  impose 
substantial  direct  compliance  costs  on 
Indian  tribal  governments;  and  will  not 
preempt  tribal  law.  Therefore,  it  is 
exempt  from  the  consultation 
requirements  of  Executive  Order  13175. 
If  we  had  identified  tribal  implications 
during  the  comment  period,  we  would 
have  undertaken  appropriate 
consultations  with  the  affected  Indian 
tribal  officials. 

Energy  Effects 

We  have  analyzed  this  final  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 


determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order, 
because  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866  and  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  It  has  not 
been  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  of  the  OMB  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  under  section  6(a) 
of  the  "Appendix  to  National 
Environmental  Policy  Act:  Coast  Guard 
Procedures  for  Categorical  Exclusions, 
Notice  of  Final  Agency  Policy"  (67  FR 
48244  (July  23,  2002)),  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  Under 
section  6(a),  this  exclusion  is 
appropriate  for  rules  that  are  "editorial 
or  procedural,  such  as  those  updating' 
addresses  or  establishing  application 
procedures."  A  Determination  of 
Categorical  Exclusion  is  available  in  the 


docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects 

46  CFR  Part  10 

Penalties,  Reporting  and 
recordkeeping  requirements,  Schools, 
Seamen. 

46  CFR  Part  15 

Reporting  and  recordkeeping 
requirements.  Seamen,  Vessels. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  parts  10  and  15  as  follows: 

PART  10— LICENSING  OF  MARITIME 
PERSONNEL 

■  1 .  Revise  the  authority  citation  for  part 
10  to  read  as  follows: 

Authority:  14  U.S.C.  633;  31  U.S.C.  9701; 
46  U.S.C.  2101.  2103.  and  2110;  46  U.S.C. 
chapter  71;  46  U.S.C.  7502,  7505,  7701,  and 
8906:  Department  of  Homeland  Security 
Delegation  0170.  Section  10.107  is  also 
issued  under  the  authority  of  44  U.S.C.  3507. 

■  2.  In  §  10.403,  revise  Figure  10.403  to 
read  as  shown: 

§  1 0.403    Structure  of  deck  licenses. 
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■  3.  In  §10.463— 

■  a.  Remove  paragraphs  (a),^b)(2),  and 
(b)(7): 

■  b.  Redesignate  the  introductory 
language  of  paragraph  (b)  and  paragraphs 
(b)(1).  (b)(3).  (b)(4).  (b)(5).  (b)(6).  (b)(8). 
(c),  and  (d)  as  the  introductory  language 
of  paragraph  (a)  and  as  paragraphs  (a)(1), 
(a)(2).  (a)(3).  (a)(4).  (a)(5).  (a)(6).  (b).  and 
(c),  respectively;  and 

■  c.  In  newly  redesignated  paragraph  (b) 
remove  the  words  "not  restricted  to 
harbor  assist  and". 

■  4.  In  §10.464— 


■  a.  Remove  paragraph  (b)  and  remove 
Table  10.464-3; 

■  b.  Redesignate  paragraphs  (c).  (d),  (e), 
(0.  (g),  (g)(1),  (g)(2),  (g)(2)(i),  {g)(2)(ii).  (h). 
(h)(1).  (h)(l)(i),(h)(l)(ii).{h)(l)(iii). 
{h)(2).  {h)(2)(i).  and  (h)(2){ii)  as 
paragraphs  (b).  (c).  (d).  (e).  (0(1).  (f)(2). 
(n(2)(i).(f)(2)(ii).(g).  (g)(1).  (g}(l}(i). 
(g)(l)(ii).  (g)(l)(iii).  (g)(2).  (g)(2)(i).  and 
(g)(2)(ii),  respectively; 

■  c.  In  newly  redesignated  paragraph 
(f)(2)(ii).  remove  the  last  sentence;  and 

■  d.  Revise  paragraph  (a),  revise  Table 
10.464-1.  revise  newly  redesignated 
paragraph  (b).  revise  Table  10.464-2.  and 


add  new  paragraph  (f)(3)  to  read  as 
follows: 

§10.464    Requirements  for  licenses  as 
master  of  towing  vesseis. 

(a)  If  you  would  like  to  obtain  a 
license  as  master  of  towing  vessels 
endorsed  with  a  route  listed  in  column 
1  of  Table  10.464-1.  then  you  must 
complete  the  service  requirements 
indicated  in  columns  2  through  5.  You 
may  serve  on  the  subordinate  routes 
listed  in  column  6.  without  further 
endorsement. 
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(b)  If  you  would  like  to  obtain  a 
license  as  master  of  towing  vessels 
(limited),  then  you  must  complete  the 
r^uirements  listed  in  columns  2 
through  5  of  Table  10.464-2. 


§ 

z=> 

.' 

•«  O  ^  UJ 
to  q:  2 

o 

o<o 

h-  Q.  Q^ 

,„^ 

. 

Q 

UJ 

1- 

a 

2 

_  J 

(0 

-1 

UJ 
CO 
(0 

O 
UJ 
>UJ 

<  **•  Q.  ^ 

CO 

UJ 

> 

• 

III 

0£q.O 

> 

»-o<o 

o 

z 

1 

• 

^ 

o 

H 

u. 

O 

UJ 

1-  ujs      S 

7  (-  '~  UJ  ^ 

s 

fe 

o 

«j-  -I  a  5  UJ 

00 

r 

Ui 

< 

» 

UJ 

Vi 

z 

UJ 

1 

o 

-J 
01 

o 

-liH 

u. 

<y 

f2 

(Mh-> 

per 

K  UJ 

^ 

r 

T3 

^ 

CO 

UJ 

u 

2 

UJ 

t£. 

4-> 

c 

D 

4> 

O 

S 

•     (0 

UJ 

(1>    v> 

•    0    d) 

CO    -H     to 

1 

1- 

— 1 

x:   >   (0 

OJ 

z 

<  _ 

4-1    u   < 

1 

d 

t-  UJ 
^  D(0 

0£ 

p 

uJuS 
to: 

C     0) 

o   m  « 
e        01 

'4-1     U 

COD 

-4             U 

^~ 

oco 

Q»    -rH 

UJ 

-1 

CD 

o 

z 

UJ 

CO     e    X-l 

-H    -H    "4-4 

4->    O 

? 

o   CO   o* 

■H    -H     C 

>        -^ 

k4     CO      S 

0)0    0 

CO    E-t   H 

.-1   CM  ro 

(f)*  *  * 

(3)  Your  license  does  not  need  a 
towing  endorsement  if  you  hold  a  TOAR 
or  complete  a  TOAR. 

***** 

■  5.  In  §  10.465—, 

■  a.  In  paragraph  (a)  remove  the  words 
"harbor  assist  or",  remove  Table  10.465- 
2  and  remove  paragraph  (d); 

■  b.  Redesignate  paragraphs  (e)  and  (f)  as 
paragraphs  (d)  and  (e),  respectively;  and 

■  c.  Revise  Table  10.465-1,  revise  newly 
redesignated  paragraph  (e)  and  add  new 
paragraph  (f)  to  read  as  follows: 

§  1 0.465    Requirements  for  ticenses  as 
mate  (pilot)  of  towing  vessels. 
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(e)  An  approved  training  course  for 
mate  (pilot)  of  towing  vessels  must 
include  formal  instruction  and  practical 
demonstration  of  proficiency  either  on 
board  a  towing  vessel  or  at  a  shoreside 


training  facility  before  a  designated 
examiner,  and  must  cover  the  material 
(dependent  upon  route)  required  by 
§  10.910-2  for  apprentice  mate 
(steersmem),  towing  vessels  on  ocean 
and  near  coastal  routes;  apprentice  mate 


(steersman),  towing  vessels  on  Great 
Lakes  eind  inland  routes;  or.  steersman, 
towing  vessels  on  Western  Rivers 
routes. 

(f)  If  you  began  your  service  or 
training  before  May  21 .  2001 ,  you  may 
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receive  a  license  as  mate  of  towing 
vessels  if  before  November  21,  2003, 
you  complete  the  examination  required 
by  §  lD.903(a)(18)(i)  and  meet  the 
requirements  in  either  psu'agraph  {f)(l)(i) 
or  (f)(l)(ii)  of  this  section: 

(1)  You  must  have  served  at  least  18 
months  on  deck,  including  12  months 
on  towing  vessels.  This  service  must 
have  included — 

(i}  At  least  3  months  of  training  or 
duty  in  the  wheelhouse  of  towing 
vessels,  and  3  months  of  service  in  each 


particular  geographic  area  for  which  you 
seek  endorsement  on  the  license;  and 

(ii)  At  least  6  months  on  towing 
vessels  while  holding  a  merchant 
mariner's  document  endorsed  as  able 
seaman  unlimited,  able  seaman  limited, 
or  able  seaman  special,  including  3 
months  in  each  particular  geographic 
area  for  which  you  seek  an 
endorsement;  and  either — 

(A)  Two  months  of  training  or  duty  in 
the  wheelhouse;  or 


(B)  One  month  of  training  or  duty  in 
the  wheelhouse  combined  with 
completion  of  a  course  of  training  as 
towboat  operator  approved  by  the 
Commanding  Officer,  National  Maritime 
Center,  under  subpart  C  of  this  part. 

6.  In  §  10.466,  revise  Table  10.466-1 
to  read  as  follows: 

§10.466    Requirements  for  licenses  as 
apprentice  mate  (steersman)  of  towing 
vessels. 


/^ 
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■  7.  In  §  10.903— 

■  a.  Remove  paragraph  (a)(18)(ii)  and 
redesignate  paragraph  (a)(18)(iii)  as 
paragraph  (a){18)(ii); 


■  b.  Redesignate  paragraphs  {c)(7) 
through  (c)(18)  as  paragraphs  (c)(8) 
through  (c){19),  respectively;  and 

■  c.  Add  paragraph  (c)(7)  to  read  as 
follows: 


§  10.903    Licenses  requiring  examinations. 

***** 

(c)  *   *   * 
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(7)  Master  or  mate  of  towing  vessels 
of  over  200  gross  tons,  oceans  and  near- 
coastal. 


ACTION:  Final  rule. 


PART  15— MANNING  REQUIREMENTS 

■  8.  Revise  the  authority  citation  for  part 
15  to  read  as  follows: 

Authority:  46  U.S.C.  2101.  2103.  3306. 
3703.  8101.  8102.  8104.  8105.  8301.  8304. 
8502.  8503.  8701,  8702.  8901.  8902.  8903, 
8904.  8905(b).  8906.  and  9102:  and 
Department  of  Homeland  Security  Delegation 
0170. 

■  9.  In  §15.610— 

■  a.  In  paragraph  (b)(l)(ii)  following  the 
words  "of  towing  vessels"  remove  the 
words  "(Harbor  assist)  or";  and 

■  b.  Add  paragraph  (d)  to  read  as  follows: 

§  1 5.61 0    Master  and  mat*  (pilot)  of  towing 
vessels. 

***** 

(d)  Any  towing  vessel  operating  in  the 
pilotage  waters  of  the  Lower  Mississippi 
River  must  be  under  the  control  of  an 
officer  who  holds  a  first-class  pilot's 
license  or  endorsement  for  that  route,  or 
meets  the  requirements  of  either 
paragraph  (d)(1)  or  paragraph  (d)(2)  of 
this  section  as  applicable: 

(1)  To  operate  a  towing  vessel  with 
tank  barges,  or  a  tow  of  barges  carrying 
hazardous  materials  regulated  under 
part  N  or  O  of  this  subchapter,  an  officer 
in  charge  of  the  towing  vessel  must  have 
completed  12  round  trips  over  this  route 
as  an  observer,  with  at  least  3  of  those 
trips  during  hours  of  darkness,  and  at 
least  1  round  trip  of  the  12  within  the 
last  5  years. 

(2)  To  operate  a  towing  vessel  without 
barges,  or  a  tow  of  uninspected  barges, 
an  officer  in  charge  of  the  towing  vessel 
must  have  completed  at  least  four  round 
trips  over  this  route  as  an  observer,  with 
at  least  one  of  those  trips  during  hours 
of  darkness,  and  at  least  one  round  trip 
of  the  12  within  the  last  5  years. 

Dated:  April  14.  2003. 
Paul  |.  Plula, 

Assistant  Commandant  for  Marine  Safety. 
Security  and  Environmental  Protection. 
|FR  Dot:.  03-15225  Filed  6-16-03;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[OS  Docket  No.  97-80;  FCC  03-89] 

Commarcial  Availability  of  Navigation 
Devices 

agency:  Federal  Communications 
Commission. 


summary:  This  document  amends  the 
Commission's  rules  to  extend  the 
January  1 ,  2005  ban  on  integrated 
navigation  devices  until  luly  1,  2006. 
This  extension  is  needed  since  the  state 
of  the  navigation  devices  market  will  be 
significantly  impacted  by  ongoing 
industry  negotiations  for  a  bidirectional 
specification  for  digital  cable  receivers 
and  products,  rendering  compliance 
with  the  existing  January  1.  2005  ban 
impracticable.  This  action  is  taken 
pursuant  to  Section  629  of  the 
Communications  Act  which  directs  the 
Commission  to  adopt  regulations  to 
assure  the  commercial  availability  of 
navigation  devices  equipment  used  by 
consumers  to  access  services  from 
multichannel  video  programming 
distributors. 

DATES:  Effective  July  17,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Mort.  202-418-1043. 

SUPPLEMENTARY  INFORMATION: 

1 .  In  the  Order  and  Further  Notice  of 
Proposed  Rulemaking  adopted  April  14, 
2003  and  released  April  25,  2003,  we 
amend  the  Commission's  Rules  to 
extend  the  January  1.  2005  ban  on 
integrated  navigation  devices  until  July 
1 ,  2006.  A  synopsis  of  the  Order 
follows. 

Synopsis  of  the  Order 

2.  Section  629  of  the  Communications 
Act  directs  the  Commission  to  adopt 
regulations  to  assure  the  commercial 
availability  of  navigation  devices 
equipment  used  by  consumers  to  access 
services  from  multichannel  video 
programming  distributors  ("MVPDs"). 
Pursuant  to  this  directive,  the 
Commission  issued  the  Report  and 
Order  in  the  above-captioned 
proceeding  establishing,  inter  alia,  a 
January  1,  2005,  deadline  for  MVPDs  to 
cease  deploying  new  navigation  devices 
that  perform  both  conditional  access 
functions  and  other  functions  in  a  single 
integrated  device.  The  Commission 
adopted  the  requirement  to  separate  the 
conditional  access  function  from  the 
basic  navigation  device  (the  "host 
device")  in  order  to  permit  unaffiliated 
manufacturers,  retailers,  and  other 
vendors  to  commercially  market  host 
devices  while  allowing  MVPDs  to  retain 
control  over  their  system  seciuity.  The 
Commission  later  issued  a  Further 
Notice  of  Proposed  Rulemaking  and 
Declaratory  Ruling  ("Further  Notice  and 
Declaratory  Ruling  "),  65  FR  58255, 
September  28.  2000.  that  sought 
comment  on  the  effectiveness  of  the 
Conunission's  navigation  device  rules. 


including  the  2005  prohibition  on 
integrated  devices. 

3.  Since  Section  629  and  the 
Commission's  rules  were  adopted,  the 
cable  and  consumer  electronics 
industries  have  made,  and  continue  to 
make,  significant  progress  in  the 
development  of  technical  standards  in 
this  area.  However,  the  commercial 
market  for  navigation  devices  used  in 
conjunction  with  the  distribution  of 
digital  video  programming  remains  in 
its  infancy.  In  an  effort  to  spur  the 
transition  to  digital  television,  the  cable 
and  consumer  electronics  industry 
recently  reached  a  Memorandum  of 
Understanding  ("MOU")  on  a  cable 
compatibility  standard  for  a 
unidirectional  digital  cable  television 
receiver  with  host  device  functionality, 
as  well  as  other  unidirectional  digital 
cable  products.  This  standard  would 
allow  consumers  to  directly  attach  their 
DTV  receivers  to  cable  systems  using  a 
point  of  deployment  ("POD")  module 
and  receive  one-way  cable  television 
services  without  the  need  for  an 
external  navigation  device.  The 
Commission  issued  a  Further  Notice  of 
Proposed  Rulemaking  ("FNPRM"),  68 
FR  2278,  January  16.  2003,  seeking 
public  comment  on  the  MOU  issued  in 
the  above-captioned  proceeding  and  in 
the  Compatibility  Between  Cable 
Systems  and  Consumer  Electronics 
Equipment  proceeding. 

4.  In  its  earlier  Further  Notice  and 
Declaratory  Ruling,  the  Commission  had 
already  sought  comment,  inter  alia,  on 
whether  the  2005  date  for  the  phase-out 
of  integrated  boxes  remains  appropriate, 
on  what,  if  any,  incentives  the 
requirement  creates  for  the  development 
of  a  commercial  retail  market  for 
navigation  devices,  and  on  the 
economic  impacts  and  costs  associated 
with  the  requirement.  In  response,  the 
cable  industry  and  set-top  box 
manufacturers  generally  urged  that  the 
2005  deadline  should  be  eliminated  in 
favor  of  the  continued  offering  of 
integrated  navigation  devices  for  rent  to 
consumers.'  Other  equipment 
manufacturing  and  retail  interests  urged 
that  the  date  should  be  advanced  to 
ensure  the  timely  development  of  a 
retail  market  in  host  devices.  Given  the 
equipment  ordering  and  manufacturing 
cycles  involved,  it  is  necessary  at  this 
point  to  provide  guidance  as  to  the 
Commission's  expectations  with  respect 
to  the  2005  date.  Other  issues  raised  in 
the  Further  Notice  and  Declaratory 
Ruling  will  be  addressed  separately  at  a 
later  time. 

5.  Commission  action  in  response  to 
the  FNPRM  could  have  a  significant 
impact  upon  the  development  of  a 
commercial  market  in  separate  host 
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devices.  In  addition,  the  cable  and 
consumer  electronic  industries  are  in 
the  midst  of  negotiations  on 
specifications  for  bidirectional  digital 
cable  receivers  and  products  which 
would  permit  the  receipt  of  advanced 
cable  television  services  by  direct 
connection  to  cable  systems.  This 
ongoing  process,  which  we  are  hopeful 
will  produce  results  in  the  near  term, 
could  impact  the  development  of 
technical  specifications  relating  to  host 
devices  and  POD  modules.  In  light  of 
the  ongoing  notice  and  comment  cycle 
relating  to  the  FNPRM,  the  evolving 
nature  of  technical  specifications  • 

relating  to  navigation  devices,  and  the 
imminent  business  ordering  and 
manufacturing  cycles  facing  MVPDs  and 
consumer  electronics  manufacturers  in 
anticipation  of  the  pending  2005 
prohibition,  we  hereby  extend  the 
deadline  concerning  the  prohibition  on 
integrated  devices  until  July  1,  2006. 

6.  This  eighteen  month  extension 
should  provide  adequate  time  for  the 
parties  to  complete  their  ongoing 
negotiations  and  for  the  Commission  to 
make  a  more  knowledgeable  decision  as 
to  any  further  changes  in  the 
compliance  date.  By  January  1,  2005, 
the  Commission  shall  complete  a 
reassessment  of  the  state  of  the 
navigation  devices  market  and 
determine  whether  the  designated  time 
fi'ame  remains  appropriate  or  whether 
the  ban  on  integrated  devices  will  no 
longer  be  necessary.  In  the  interim,  the 
cable  and  consumer  electronics 
industries  are  requested  to  provide  the 
Commission  with  status  reports  on  their 
negotiations  on  specifications  for 
bidirectional  digital  cable  receivers  and 
products  at  90,  180  and  270  day 
intervals  following  release  of  this  Order. 
Following  submission  of  the  last  status 
report  to  the  Commission,  the  public 
shall  have  thirty  days  to  submit 
comments  on  the  status  reports  and 
whether  any  further  changes  in  the 
phase-out  date  for  integrated  devices  are 
warranted. 

7.  Based  upon  the  record  in  the  above- 
captioned  proceeding  and  ongoing 
industry  developments,  we  have 
concluded  that  a  limited  deferral  of  the 
date  is  consistent  with  the  ultimate 
objectives  of  this  proceeding  and  our 
statutory  directive  to  act  "in 
consultation  with  appropriate  industry 
standard-setting  organizations."  We  are 
not  persuaded  at  this  point  to  eliminate 
the  prohibition  on  integrated  devices 
since  future  developments  in  both  the 
marketplace  and  ongoing  industry 
negotiations  may  yet  dictate  a  need  for 
this  requirement  in  order  to  achieve  the 
objectives  of  Section  629.  However,  the 
conclusion  of  the  unidirectional  MOU, 


as  well  as  the  ongoing  negotiations 
towards  a  bidirectional  agreement,  do 
reflect  progress  towards  the 
development  of  a  retail  market  for 
consumer  electronics  equipment  with 
navigation  device  functionality.  As 
such,  we  do  not  believe  that  advancing 
the  prohibition  date,  as  previously 
suggested  by  a  niunber  of  equipment 
manufacturing  and  retail  interests,  is 
necessary  to  further  these  objectives  or 
would  provide  sufficient  lead  time  for 
ordering  and  manufactiu-ing  prior  to 
completion  of  the  next  phase  of  the 
standardization  process. 

8.  Authoiity.  This  document  is  issued 
pursuant  to  authority  contained  in 
Sections  4(i),  303(r),  and  629  of  the 
Communications  Act  of  1934,  as 
amended. 

9.  Accessibility  Information. 
Accessible  formats  of  this  Order 
(computer  diskettes,  large  print,  audio 
recording  and  Braille)  are  available  to 
persons  with  disabilities  by  contacting 
Brian  Millin,  of  the  Consumer  & 
Governmental  Affairs  Bvueau,  at  (202) 
418-7426,  TTY  (202)  418^7365,  or  at 
bmillin@fcc.gov. 

10.  Paperwork  Reduction  Act  of  1995 
Analysis.  This  Order  does  not  contain 
information  collection(s)  subject  to  the 
Paperwork  Reduction  Act  of  1995 
("PRA"),  Public  Law  104-13. 

1 1 .  Regulatory  Flexibility  Act.  As 
required  by  the  Regulatory  Flexibility 
Act,  the  Commission  has  prepared  a 
Final  Regulatory  Flexibility  Analysis 
("FRFA")  relating  to  this  Order.  The 
FRFA  is  set  forth  fiuther. 

12.  Accordingly,  part  76  of  the 
Commission's  rules,  set  forth  in  Title  47 
of  the  Code  of  Federal  Regulations,  is 
amended. 

Final  Regulatory  Flexibility  Analysis 

13.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended 
("RFA")  an  Initial  Regulatory  Flexibility 
Analysis  ("IRFA")  w^as  incorporated  in 
the  Further  Notice  of  Proposed 
Rulemaking  and  Declaratory  Ruling 
("Further  Notice  and  Declaratory 
Ruling")  The  Commission  sought 
written  public  comment  on  the     » 
proposals  in  the  Further  Notice  and 
Declaratory  Ruling,  including  comment 
on  the  IRFA.  No  comments  were 
received  on  the  IRFA.  This  present  Final 
Regulatory  Flejcibility  Analysis 
("FRFA")  conforms  to  the  RFA. 

15.  Need  for,  and  Objectives  of,  the 
Order.  Section  629  of  the 
Communications  Act  of  1934,  as 
amended,  requires  the  Commission  to 
develop  rules  to  assure  competitive 
availability  of  navigation  devices  used 
in  conjimction  with  services  provided 
by  multichannel  video  programming 


distributors  ("MVPDs").  The  statutory 
objective  of  Section  629  is  to  assure  that 
navigation  devices  used  by  consumers 
to  access  a  particular  MVPD's 
programming  are  available  to  consumers 
from  manufacturers,  retailers  and  other 
vendors  not  affiliated  with  that  MVPD. 
To  this  end.  the  Commission  adopted  a 
January  1,  2005,  deadline  for  MVPDs  to 
cease  deploying  new  navigation  devices 
that  perform  both  conditional  access 
fimctions  and  other  functions  in  a  single 
integrated  device.  Requiring  MVPDs  to 
separate  the  conditional  access  function 
ftxim  the  basic  navigation  device  (the 
"host  device")  was  intended  to  permit 
unaffiliated  manufacturers,  retailers, 
and  other  vendors  to  commercially 
market  host  devices  while  allowing 
MVPDs  to  retain  control  over  their 
system  security.  In  the  Fiulher  Notice 
and  Declaratory  Ruling,  the  Commission 
indicated  that  it  would  reassess  the 
need  for  the  2005  separation  deadline  in 
light  of  the  evolving  marketplace  for 
navigation  devices.  In  response,  the 
cable  industry  and  set-top  box 
manufacturers  generally  urged  that  the 
2005  deadline  should  be  eliminated  in 
favor  of  the  continued  offering  of 
integrated  navigation  devices  for  rent  to 
consumers.  Other  equipment 
manufacturing  and  retail  interests  urged 
that  the  date  should  be  advanced  to 
ensure  the  timely  development  of  a 
retail  market  in  host  devices.  Since  the 
Further  Notice  and  Declaratory  Ruling 
was  issued,  the  cable  and  consumer 
electronics  industries  have  reached  a 
Memorandum  of  Understanding 
("MOU")  on  a  cable  compatibility 
standard  for  a  unidirectional  digital 
cable  television  receiver  with  host 
device  functionality,  as  well  as  other 
unidirectional  digital  cable  products. 
This  standard,  which  is  the  subject  of  a 
pending  Further  Notice  of  Proposed 
Rulemaking  ("FNPRM"),  would  allow 
consumers  to  directly  attach  their  DTV 
receivers  to  cable  systems  using  a  point 
of  deployment  ("POD")  module  and 
receive  one-way  cable  television 
services  vvithout  the  need  for  an 
external  navigation  device.  The  cable 
and  consumer  electronic  industries  are 
also  in  the  midst  of  negotiations  on 
specifications  for  bidirectional  digital 
cable  receivers  and  products  which 
would  permit  the  receipt  of  advanced 
cable  television  services  by  direct 
connection  to.  cable  systems.  This 
ongoing  process,  which  may  produce 
results  in  the  near  term,  could  impact 
the  development  of  technical 
specifications  relating  to  host  devices 
and  POD  modules.  In  light  of  the 
ongoing  notice  and  comment  cycle 
relating  to  the  FNPRM,  the  evolving 
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nature  of  technical  specifications 
relating  to  navigation  devices,  and  the 
imminent  business  ordering  and 
manufacturing  cycles  facing  MVPDs  and 
consumer  electronics  manufacturers  in 
anticipation  of  the  pending  2005 
prohibition,  the  present  Order  extends 
the  prohibition  on  integrated  devices 
until  July  1.  2006.  This  limited  deferral 
of  the  prohibition  date  is  consistent 
with  the  ultimate  objectives  of  this 
proceeding  and  our  statutory  directive 
to  act  "in  consultation  with  appropriate 
industry  standard-setting 
organizations." 

16.  Summary  of  Significant  Issues 
Raised  by  Public  Comments  in  Response 
to  the  IRFA.  There  were  no  comments 
rUed  that  specifically  addressed  the 
rules  and  policies  proposed  in  the  IRFA. 

17.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which 
Rules  Will  Apply.  The  RFA  directs  the 
Commission  to  provide  a  description  of 
and.  where  feasible,  an  estimate  of  the 
number  of  small  entities  that  will  be 
affected  by  the  rules  adopted  herein. 
The  RFA  generally  defines  the  term 
"small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
governmental  jurisdiction."  In  addition, 
the  term  "small  business"  has  the  same 
meaning  as  the  term  "small  business 
concern"  under  the  Small  Business  Act. 
A  "small  business  concern"  is  one 
which:  (1)  Is  independently  owned  and 
operated:  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration 
("SBA"). 

18.  Cable  and  Other  Program 
Distribution.  The  SBA  has  developed  a 
small  business  size  standard  for  cable 
and  other  program  distribution  services, 
which  includes  all  such  companies 
generating  $12.5  million  or  less  in 
revenue  annually.  This  category 
includes,  among  others,  cable  operators, 
direct  broadcast  satellite  ("DBS") 
services,  home  satellite  dish  ("HSD") 
services,  multipoint  distribution 
services  ("MDS"),  multichannel 
multipoint  distribution  service 
("MMDS"),  Instructional  Television 
Fixed  Service  ("ITFS"),  local  multipoint 
distribution  service  ("LMDS"),  satellite 
master  antenna  television  ("SMATV") 
systems,  and  open  video  systems 
("OVS").  According  to  the  Census 
Bureau  data,  there  are  1,311  total  cable 
and  other  pay  television  service  firms 
that  operate  throughout  the  year  of 
which  1,180  have  less  than  $10  million 
in  revenue.  We  address  below  each 
service  individually  to  provide  a  more 
precise  estimate  of  small  entities. 


19.  Cable  Operators.  The  Commission 
has  developed,  with  SBA's  approval, 
our  own  definition  of  a  small  cable 
system  operator  for  the  purposes  of  rate 
regulation.  Under  the  Commission's 
rules,  a  "small  cable  company"  is  one 
serving  fewer  than  400,000  subscribers 
nationwide.  We  last  estimated  that  there 
were  1.439  cable  operators  that  qualified 
as  small  cable  companies.  Since  then, 
some  of  those  companies  may  have 
grown  to  serve  over  400,000  subscribers, 
and  others  may  have  been  involved  in 
transactions  that  caused  them  to  be 
combined  with  other  cable  operators. 
Consequently,  we  estimate  that  there  are 
fewer  than  1,439  small  entity  cable 
system  operators  that  may  be  affected  by 
our  action. 

20.  The  Communications  Act,  as 
amended,  also  contains  a  size  standard 
for  a  small  cable  system  operator,  which 
is  "a  cable  operator  that,  directly  or 
through  an  affiliate,  serves  in  the 
aggregate  fewer  than  1%  of  all 
subscribers  in  the  United  States  and  is 
not  affiliated  with  any  entity  or  entities 
whose  gross  annual  revenues  in  the 
aggregate  exceed  $250,000,000."  The 
Commission  has  determined  that  there 
are  68.500.000  subscribers  in  the  United 
States.  Therefore,  an  operator  serving 
fewer  than  685,000  subscribers  shall  be 
deemed  a  small  operator  if  its  annual 
revenues,  when  combined  with  the  total 
annual  revenues  of  all  of  its  affiliates,  do 
not  exceed  $250  million  in  the 
aggregate.  Based  on  available  data,  we 
find  that  the  number  of  cable  operators 
serving  685,000  subscribers  or  less  totals 
approximately  1,450.  Although  it  seems 
certain  that  some  of  these  cable  system 
operators  are  affiliated  with  entities 
whose  gross  annual  revenues  exceed 
$250,000,000.  we  are  unable  at  this  time 
to  estimate  with  greater  precision  the 
number  of  cable  system  operators  that 
would  qualify  as  small  cable  operators 
under  the  definition  in  the 
Communications  Act. 

21.  Direct  Broadcast  Satellite  ("DBS") 
Service.  Because  DBS  provides 
subscription  services,  DBS  falls  within 
the  SBA-recognized  definition  of  cable 
and  other  program  distribution  services. 
This  definition  provides  that  a  small 
entity  is  one  with  $12.5  million  or  less 
in  aimual  receipts.  There  are  four 
licensees  of  DBS  services  under  part  100 
of  the  Conunission's  Rules.  Three  of 
those  licensees  are  currently 
operational.  Two  of  the  licensees  that 
are  operational  have  annual  revenues 
that  may  be  in  excess  of  the  threshold 
for  a  small  business.  The  Commission, 
however,  does  not  collect  annual 
revenue  data  for  DBS  and,  therefore,  is 
unable  to  ascertain  the  number  of  small 
DBS  licensees  that  could  be  impacted  by 


these  proposed  rules.  DBS  service 
requires  a  great  investment  of  capital  for 
operation,  and  we  acknowledge,  despite 
the  absence  of  specific  data  on  this 
point,  that  there  are  entrants  in  this  field 
that  may  not  yet  have  generated  $12.5 
million  in  aiuiual  receipts,  and  therefore 
may  be  categorized  as  a  small  business, 
if  independently  owned  and  operated. 

22.  Home  Satellite  Dish  ("HSD") 
Service.  Because  HSD  provides 
subscription  services,  HSD  falls  within 
the  SBA-recognized  definition  of  cable 
and  other  program  distribution  services. 
This  definition  provides  that  a  small 
entity  is  one  with  $12.5  miUion  or  less 
in  annual  receipts.  The  market  for  HSD 
service  is  difficult  to  quantify.  Indeed, 
the  service  itself  bears  little  resemblance 
to  other  MVPDs.  HSD  owners  have 
access  to  more  than  265  chaiuiels  of 
programming  placed  on  C-band 
satellites  by  programmers  for  receipt 
and  distribution  by  MVPDs,  of  which 
115  channels  are  scrambled  and 
approximately  150  are  unscrambled. 
HSD  owners  can  watch  unscrambled 
channels  without  paying  a  subscription 
fee.  To  receive  scrambled  channels, 
however,  an  HSD  owner  must  purchase 
an  integrated  receiver-decoder  fi-om  an 
equipment  dealer  and  pay  a 
subscription  fee  to  an  HSD 
programming  package.  Thus,  HSD  users 
include:  (1)  Viewers  who  subscribe  to  k 
packaged  programming  service,  which 
affords  them  access  to  most  of  the  same 
programming  provided  to  subscribers  of 
other  MVPDs;  (2)  viewers  who  receive 
only  non-subscription  programming; 
and  (3)  viewers  who  receive  satellite 
programming  services  illegally  without 
subscribing.  Because  scrambled 
packages  of  programming  are  most 
specifically  intended  for  retail 
consumers,  these  are  the  services  most 
relevant  to  this  discussion. 

23.  Multipoint  Distribution  Service 
("MDS"),  Multichannel  Multipoint 
Distribution  Service  ("MMDS ' ') 
Instructional  Television  Fixed  Service 
("ITFS")  and  Local  Multipoint 
Distribution  Service  ("LMDS").  MMDS 
systems,  often  referred  to  as  "wireless 
cable,"  transmit  video  programming  to 
subscribers  using  the  microwave 
frequencies  of  the  MDS  and  ITFS.  LMDS 
is  a  fixed  broadband  point-to-multipoint 
microwave  service  that  provides  for 
two-way  video  telecommunications. 

24.  In  coimection  with  the  1996  MDS 
auction,  the  Commission  defined  small 
businesses  as  entities  that  had  aiuiual 
average  gross  revenues  of  less  than  $40 
million  in  the  previous  three  calendar 
years.  This  definition  of  a  small  entity 
in  the  context  of  MDS  auctions  has  been 
approved  by  the  SBA.  The  MDS 
auctions  resulted  in  67  successful 
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bidders  obtaining  licensing 
opportunities  for  493  Basic  Trading 
Areas  ("BTAs").  Of  the  67  auction 
winners,  61  met  the  definition  of  a  small 
business.  MDS  also  includes  licensees 
of  stations  authorized  prior  to  the 
auction.  As  noted,  the  SBA  has 
developed  a  definition  of  small  entities 
for  pay  television  services,  which 
includes  all  such  companies  generating 
$12.5  million  or  less  in  annual  receipts. 
This  definition  includes  multipoint 
distribution  services,  and  thus  applies 
to  MDS  licensees  and  wireless  cable 
operators  that  did  not  participate  in  the 
MDS  auction.  Information  available  to 
us  indicates  that  there  are 
approximately  850  of  these  licensees 
and  operators  that  do  not  generate 
revenue  in  excess  of  $12.5  million 
aiuiually.  Therefore,  for  purposes  of  this 
analysis,  we  find  there  are 
approximately  850  small  MDS  providers 
as  defined  by  the  SBA  and  the 
Commission's  auction  rules. 

25.  The  SBA  definition  of  small 
entities  for  cable  and  other  program 
distribution  services,  which  includes 
such  companies  generating  $12.5 
million  in  annual  receipts,  seems 
reasonably  applicable  to  ITFS.  There  are 
presently  2,032  ITFS  licensees.  All  but 
100  of  these  licenses  are  held  by 
educational  institutions.  Educational 
institutions  are  included  in  the 
definition  of  a  small  business.  However, 
we  do  not  collect  annual  revenue  data 
for  ITFS  licensees,  and  are  not  able  to 
ascertain  how  many  of  the  100  non- 
educational  licensees  would  be 
categorized  as  small  under  the  SBA 
definition.  Thus,  we  tentatively 
conclude  that  at  least  1,932  licensees  are 
small  businesses. 

26.  Additionally,  the  auction  of  the 
1,030  LMDS  licenses  began  on  February 
18, 1998,  and  closed  on  March  25,  1998. 
The  Commission  defined  "small  entity" 
for  LMDS  licenses  as  an  entity  that  has 
average  gross  revenues  of  less  than  $40 
million  in  the  three  previous  calendar 
years.  An  additional  classification  for 
"very  small  business"  was  added  and  is 
defined  as  an  entity  that,  together  with 
its  affiliates,  has  average  gross  revenues 
of  not  more  than  $15  million  for  the 
preceding  calendar  years.  These 
regulations  defining  "small  entity"  in 
the  context  of  LMDS  auctions  have  been 
approved  by  the  SBA.  There  were  93 
winning  bidders  that  qualified  as  small 
entities  in  the  LMDS  auctions.  A  total  of 
93  small  and  very  small  business 
bidders  won  approximately  277  A  Block 
licenses  and  387  B  Block  licenses.  On 
March  27, 1999,  the  Commission  re- 
auctioned  161  licenses;  there  were  40 
winning  bidders.  Based  on  this 
information,  we  conclude  that  the 


number  of  small  LMDS  licenses  will 
include  the  93  winning  bidders  in  the 
first  auction  and  the  40  winning  bidders 
in  the  re-auction,  for  a  total  of  133  small 
entity  LMDS  providers  as  defined  by  the 
SBA  and  the  Commission's  auction 
rules. 

,27.  In  Sinn,  there  are  approximately  a 
total  of  2,000  MDS/MMDS/LMDS 
stations  currenUy  licensed.  Of  the 
approximate  total  of  2,000  stations,  we 
estimate  that  there  are  1,595  MDS/ 
MMDS/LMDS  providers  that  are  small 
businesses  as  deeriied  by  the  SBA  and 
the  Commission's  auction  rules. 

28.  Satellite  Master  Antenna 
Television  ("SMATV")  Systems.  The 
SBA  definition  of  small  entities  for 
cable  and  other  program  distribution 
services  includes  SMATV  services  and, 
thus,  small  entities  are  defined  as- all 
such  companies  generating  $12.5 
million  or  less  in  aimual  receipts. 
Industry  sources  estimate  that 
approximately  5,200  SMATV  operators 
were  providing  service  as  of  December 
1995.  Other  estimates  indicate  that 
SMATV  operators  serve  approximately 
1.5  million  residential  subscribers  as  of 
July  2001.  The  best  available  estimates 
indicate  that  the  largest  SMATV 
operators  serve  between  15,000  and 
55,000  subscribers  each.  Most  SMATV 
operators  serve  approximately  3,000- 
4,000  customers.  Because  these 
operators  are  not  rate  regulated,  they  are 
not  required  to  file  financial  data  with 
the  Commission.  Furthermore,  we  are 
not  aware  of  any  privately  published 
financial  information  regarding  these 
operators.  Based  on  the  estimated 
number  of  operators  and  the  estimated 
nuimber  of  units  served  by  the  largest 
ten  SMATVs,  we  believe  that  a 
substantial  number  of  SMATV  operators 
qualify  as  small  entities. 

29.  Open  Video  Systems  ("OVS"). 
Because  OVS  operators  provide 
subscription  services,  OVS  falls  within 
the  SBA-recognized  definition  of  cable 
and  other  program  distribution  services. 
This  definition  provides  that  a  small 
entity  is  one  with  $12.5  million  or  less 
in  annual  receipts.  The  Commission  has 
certified  25  OVS  operators  with  some 
now  providing  service.  Affiliates  of 
Residential  Communications  Network, 
Inc.  ("RCN")  received  approval  to 
operate  OVS  systems  in  New  York  City, 
Boston,  Washington,  D.C.  and  other 
areas.  RCN  has  sufficient  revenues  to 
assiue  us  that  they  do  not  qualify  as 
small  business  entities.  Little  financial 
information  is  available  for  the  other 
entities  authorized  to  provide  OVS  that 
are  not  yet  operational.  Given  that  other 
entities  haVe  been  authorized  to  provide 
OVS  service  but  have  not  yet  begun  to 
generate  revenues,  we  conclude  that  at 


least  some  of  the  OVS  operators  qualify 
as  small  entities. 

30.  Electronics  Equipment 
Manufacturers.  Rules  adopted  in  this 
proceeding  could  apply  to 
manufacturers  of  DTV  receiving 
equipment  and  other  types  of  consumer 
electronics  equipment.  The  SBA  has 
developed  definitions  of  small  entity  for 
manufactiu-ers  of  audio  and  video 
equipment  as  well  as  radio  and 
television  broadcasting  and  wireless 
conunimications  equipment.  These 
categories  both  include  all  such 
companies. employing  750  or  fewer 
employees.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  manufactiu^rs  of 
electronic  equipment  used  by 
consumers,  as  compared  to  industrial 
use  by  television  licensees  and  related 
businesses.  Therefore,  we  will  utilize 
the  SBA  definitions  applicable  to 
manufacturers  of  audio  and  visual 
equipment  and  radio  and  television 
broadcasting  and  wireless 
communications  equipment,  since  these 
are  the  two  closest  NAICS  Codes 
applicable  to  the  consiuner  electronics 
equipment  manufacturing  industry. 
However,  these  NAICS  categories  are 
broad  and  specific  figures  are  not 
available  as  to  how  many  of  these      ' 
establishments  manufactiu^  consumer 
equipment.  According  to  the  SBA's 
r^ulations,  an  audio  and  visual 
equipment  manufacturer  must  have  750 
or  fewer  employees  in  order  to  qucdify 
as  a  small  business  concern.  Census 
Bureau  data  indicates  that  there  are  554 
U.S.  establishments  that  manufacture 
audio  and  visual  equipment,  and  that 
542  of  these  establishments  have  fewer 
than  500  employees  and  would  be 
classified  as  small  entities.  The 
remaining  12  establishments  have  500 
or  more  employees;  however,  we  are 
unable  to  determine  how  many  of  those 
have  fewer  than  750  employees  and 
therefore,  also  qualify  as  small  entities 
under  the  SBA  definition.  Under  the 
SBA's  regulations,  a  radio  and  television 
broadcasting  and  wireless 
commimications  equipment 
manufactiu^r  must  also  have  750  or 
fewer  employees  in  order  to  qualify  as 
a  small  business  concern.  Census 
Bureau  data  indicates  that  there  1,215 
U.S.  establishments  that  manufactiu^ 
radio  and  television  broadcasting  and 
vnreless  communications  equipment, 
and  that  1,150  of  these  establishments 
have  fewer  than  500  employees  and 
would  be  classified  as  small  entities. 
The  remaining  65  establishments  have 
500  or  more  employees;  however,  we 
are  unable  to  determine  how  many  of 
those  have  fewer  than  750  employees 
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and  therefore,  also  qualify  as  small 
entities  under  the  SBA  definition.  We 
therefore  conclude  that  there  are  no 
more  than  542  small  manufactiu«rs  of 
audio  and  visual  electronics  equipment 
and  no  more  than  1,150  small 
manufacturers  of  radio  and  television 
broadcasting  and  wireless 
commimications  equipment  for 
consumer/household  use. 

31.  Description  of  Projected 
Reporting,  Recordkeeping  and  other 
Compliance  Requirements.  The 
amended  rule  does  not  impose  any 
additional  reporting  or  recordkeeping 
requirements.  To  the  extent  that 
compliance  may  require  the 
manufacture  and  purchase  of  non- 
integrated  host  devices  by  multichannel 
video  programming  distributors 
{'MVPDs")  by  July  1,  2006,  the  present 
action-does  not  impose  any  new 
requirements  on  consumer  ^ectronics 
equipment  manufacturers  or  MVPDs, 
but  rather  extends  the  existing 
compliance  date  by  eighteen  months. 
We  believe  that  the  resulting  impact  on 
small  entities  is  favorable  to  the  extent 
that  it  provides  them  with  additional 
time  to  come  into  compliance  with  the 
prohibition  on  integrated  devices. 

32.  Steps  Taken  to  Minimize 
Significant  Impact  on  Small  Entities, 
and  Significant  Alternatives  Considered. 
The  RFA  requires  an  agency  to  describe 
any  significant  alternatives  that  it  has 
considered  in  reaching  its  proposed 
approach,  which  may  include  the 
following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

33.  To  the  extent  that  compliance 
with  the  amended  prohibition  deadline 
may  require  the  manufacture  and 
purchase  of  non-integrated  host  devices 
by  multichannel  video  programming 
distributors  ("MVPDs")  by  July  1,  2006, 
the  present  action  does  not  impose  any 
new  requirements  on  consumer 
electronics  equipment  manufacturers  or 
MVPDs,  but  rather  extends  the  existing 
compliance  date  by  eighteen  months. 
We  believe  that  the  resulting  impact  on 
small  entities  is  favorable  to  the  extent 
that  it  provides  them  with  additional 
time  to  come  into  compliance  with  the 
prohibition  on  integrated  devices.  When 
the  original  prohibition  deadline  was 
adopted,  we  noted,  inter  alia,  that 


Section  629  includes  provisions  which 
may  lessen  compliance  impact  on  small 
entities,  including  Section  629(c),  which 
specifies  that  the  Ck)mmission  shall 
waive  its  implementing  regulations 
when  necessary  for  an  MVPD  to  develop 
new  or  improved  services,  and  Section 
629(e).  which  requires  the  Commission 
to  sunset  its  implementing  rules  when 
certain  conditions  are  met. 

34.  Report  to  Congress:  The 
Commission  will  send  a  copy  of  the 
Order  ("Order"),  including  this  FRFA, 
in  a  report  to  be  sent  to  Congress 
pursuant  to  the  Congressional  Review 
Act.  In  addition,  the  Commission  will 
send  a  copy  of  the  Order,  including  this 
FRFA,  to  the  Chief  Counsel  for 
Advocacy  of  the  SBA.  A  copy  of  the 
Order  and  FRFA  (or  summaries  thereof) 
will  also  be  published  in  the  Federal 
Register. 

List  of  SobfectB  in  47  CFR  Part  7& 

Cable  television. 

Federal  Communications  Commission. 
Marlene  H.  Doiich, 

Secretary. 

■  For  the  reasons  stated  in  the  preamble, 
The  Federal  Communications 
Commission  amends  47  CFR  part  76  as 
follows: 

PART  76—  MULTICHANNEL  VIDEO 
AND  CABLE  TELEVISION  SERVICE  . 

■  1 .  The  authority  citation  for  part  76 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151.  152, 153, 154. 
301,  302.  303,  303a,  307.  308,  309,  312.  315. 
217.  325.  503,  521,  522,  531,  532,  534,  535. 
536.  537.  543.  544,  544a,  545,  548.  549,  552. 
554.  556.  558,  560,  561.  571.  572.  573. 

■  2.  Section  76.1204  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§76.1204    AvaiialMltty  of  equipment 
performing  conditional  access  or  security 
functions. 

(a)(1)  A  multichannel  video 
programming  distributor  that  utilizes 
navigation  devices  to  perform 
conditional  access  functions  shall  make 
available  equipment  that  incorporates 
only  the  conditional  access  functions  of 
such  devices.  Commencing  on  July  1, 
2006.  no  multichaimel  video 
programming  distributor  subject  to  this 
section  shall  place  in  service  new 
navigation  devices  for  sale,  lease,  or  use 
that  perform  both  conditional  access 
and  other  functions  in  a  single 
integrated  device. 
***** 

|FR  Doc.  03-15187  Filed  6-16-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 

P.O.061103B] 

Atlantic  Highly  Migratory  Species; 
Bluefin  Tuna  Catch  Limit  Adjustments 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Adjustment  of  Angling  and 
General  Category  Retention  Limits 

summary:  NMFS  adjusts  the  daily 
retention  limit  for  the  Angling  and 
General  category  fisheries  for  Atlantic 
bluefin  tuna  (EFT)  for  the  2003  fishing 
year  that  began  June  1,  2003.  and  ends 
May  31,  2004.  Vessels  permitted  in  the 
Atlantic  Highly  Migratory  Species 
(HMS)  Angling  and  the  Atlantic  HMS 
Charter/Headboat  categories  are  eligible 
to  land  BFT  under  the  BFT  Angling 
category  quotas.  Vessels  permitted  in 
the  Atlantic  tunas  General  category  and 
Atlantic  HMS  Charter/Headboat 
categories  are  eligible  to  land  BFT  imder 
the  BFT  General  category  quotas.  The 
seasonal  adjustments  to  the  daily 
retention  limit  for  each  BFT  size  class 
are  specified  in  the  DATES  and 
SUPPLEMENTARY  INFORMATKW  sections  of 
this  docimient.  This  action  is  being 
taken  to  provide  increased  fishing 
opportunities  in  all  areas  without 
risking  overharvest  in  each  category. 
DATES:  Effective  Jime  15  through 
October  31,  2003,  the  daily  recreational 
retention  limit  for  vessels  fishing  under 
the  Angling  category  quota  in  all  areas 
is  one  BFT  per  person,  measuring  27  to 
less  than  73  inches  (69  to  less  than  185 
cm)  ciu-ved  fork  length,  with  a 
maximum  limit  of  six  BFT  per  vessel. 
Effective  August  15  through  October  31, 

2003,  the  daily  recreational  retention 
limit  for  headboats  in  all  areas  is  one 
BFT  per  passenger  (not  including 
Captain  and  crew),  measuring  27  to  less 
than  73  inches  (69  to  less  than  185  cm) 
curved  fork  length,  with  a  maximiun  of 
35  BFT  per  vessel.  This  limit  applies  to 
all  headboats  defined  as  a  vessel  that 
possess  an  Atlantic  HMS  Charter/ 
Headboat  permit  and  that  are  inspected 
and  licenced  by  the  Coast  Guard  to  cany 
more  than  six  passengers.  Effective 
November  1,  2003  through  May  31, 

2004,  the  daily  recreational  retention 
limit  is  one  large  school,  or  small 
medium  BFT,  measuring  47  to  less  than 
73  inches  (119  to  less  than  185  cm) 
curved  fork  length,  per  vessel  for  all 
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vessels  fishing  imder  the  Angling 
category  quota  in  all  areas. 

Effective  June  15,  2003  through 
August  31,  2003,  the  General  category 
daily  retention  limit  in  all  areas  will  be 
adjusted  to  two  large  medium  or  giant 
BFT,  measuring  73  inches  (185  cm)  or 
larger,  for  all  vessels  fishing  under  the 
General  category  quota. 
FOR  FURTHER  INFORMATION  CONTACT:  Brad 
McHale,  (978)  281-9260. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implemented  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  seq.) 
and  the  Magnuson-Stevens 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.)  governing  the 
harvest  of  BFT  by  persons  and  vessels 
subject  to  U.S.  jurisdiction  are  found  at 
50  CFR  part  635.  Section  635.27 
subdivides  the  U.S.  BFT  quota 
recommended  by  the  International 
Commission  for  the  Conservation  fo 
Adantic  Tunas  (ICCAT)  among  various 
domestic  fishing  categories,  and  General 
category  effort  controls  (including  time- 
period  subquotas  and  restricted  fishing 
days  (RFDs))  are  specified  annually 
under  50  CFR  635.23(a)  and  635.27(a). 

Implementing  regulations  for  the 
AUantic  tuna  fisheries  at  §  635.23  set  the 
daily  retention  limits  for  BFT  and  allow 
for  adjustments  to  the  daily  retention 
limits  in  order  to  provide  for  maximum 
utilization  of  the  quota  over  the  longest 
possible  period  of  time.  NMFS  may 
increase  or  reduce  the  per  angler 
retention  limit  for  any  size  class  BFT  or 
may  change  the  per  angler  limit  to  a  per 
boat  limit  or  the  per  boat  limit  to  a  per 
angler  limit.  Size  class  categories  of  BFT 
are  defined  as  follows:  school  size  BFT 
measure  27  to  less  than  47  inches  (69  to 
less  than  119  cm)  curved  fork  length 
(CFL);  large  school  BFT  measure  47  to 
less  than  59  inches  (119  to  less  than  150 
cm)  CFL;  small  medium  BFT  measure 
59  to  less  than  73  inches  (150  to  less 
than  185  cm)  CFL;  large  medium  BFT 
measure  73  to  less  than  81  inches  (185 
to  less  than  206  cm)  CFL;  and  giant  BFT 
measure  81  inches  or  greater  (206  cm  or 
greater)  CFL. 

Angling  Category  Retention  Limit 

A  reconmiendation  of  ICCAT  requires 
that  NMFS  limit  the  catch  of  school  BFT 
to  no  more  than  eight  percent  by  weight 
of  the  total  domestic  landings  quota 
over  each  foiu'-consecutive-year  period. 
NMFS  is  implementing  this  ICCAT 
recommendation  through  aimual  and 
inseason  adjustments  to  the  school  BFT 
retention  limits,  as  necessary,  and 
through  the  establishment  of  a  school 
BFT  reserve  (64  FR  29090,  May  28, 
1999;  64  FR  29806,  June  3, 1999). 


The  ICCAT  recommendation  allows 
for  interannual  adjustments  for 
overharvests  and  underharvests, 
provided  that  the  eight  percent  landings 
limit  is  not  exceeded  over  the  applicable 
4— consecutive-year  period.  The  2003 
fishing  year  is  the  first  year  in  the 
current  accounting  period.  This  multi- 
year  block  quota  approach  provides 
NMFS  with  the  flexibility  to  enhance 
fishing  opportunities  and  to  collect 
information  on  a  broad  range  of  BFT 
size  classes. 

Regulations  at  50  CFR  635.23(b) 
restrict  vessels  fishing  imder  the  BFT 
Angling  category  quota  to  one  BFT  per 
vessel  per  day,  which  may  be  from  the 
school,  large  school,  or  small  medium 
category  and,  in  addition,  one  large 
medium  or  giant  BFT  per  vessel  per 
year.  This  retention  limit  is  subject  to 
adjustment  to  provide  for  maximum 
utilization  of  the  quota  and  enhanced 
fishing  opportunities  over  the  range  of 
the  recreational  fisheries. 

In  2002,  NMFS  increased  the  Angling 
category  daily  retention  limit  to  four 
school,  large  school,  or  small  medium 
BFT  from  Jime  15  through  October  31, 
which  is  when  recreational-sized  BFT 
are  on  the  fishing  grounds,  and  then 
reduced  it  to  one  large  school,  or  small 
mediiun  BFT  for  November  1,  2002 
through  May  31,  2003  (67  FR  39869, 
June  11,  2002).  The  2002  fishing  year 
ended  on  May  31,  2003.  and  there  is 
quota  carry-over  in  the  Angling 
category.  Because  of  the  large  amoimt  of 
quota  available  this  year  in  the  Angling 
category  (over  499.2  metric  tons  (mt), 
231  of  which  is  carry-over  from  2002) 
NMFS  has  determined  that  it  is 
.^appropriate  to  adjust  the  recreational 
retention  limit. 

Since  June  1,  2003,  the  retention  limit 
of  one  school,  large  school  or  small 
mediiun  as  specified  at  50  CFR 
635.23(b)  has  been  in  effect.  Effective 
June  15  through  October  31,  2003, 
NMFS  adjusts  the  daily  retention  limit 
for  all  areas  to  one  BFT  per  person  with 
a  maximum  of  six  BFT  per  vessel,  in 
any  combination  of  the  school,  large 
school,  or  small  medium  size  classes. 
This  limit  applies  to  all  vessels 
permitted  in  the  Atiantic  HMS  Angling 
category  and  to  viessels  permitted  in  the 
Atlantic  HMS  Charter/Headboat 
category.  .  M 

Headboat  Retention  Limit 

Over  the  last  several  years  NMFS  has 
also  received  comments  that  a 
recreational  retention  limit  of  three  or 
four  BFT  per  vessel  per  day  does  not 
provide  reasonable  fishing  opportunities 
for  headboats,  which  may  carry  up  to  40 
passengers  on  a  tuna  fishing  trip. 
Headboats  are  defined  as  vessels  that 


posses  an  Atlantic  HMS  Charter/ 
Headboat  category  permit  and  that  are 
inspected  and  licenced  by  the  Coast 
Guard  to  carry  more  than  six  passengers. 
Headboat  operators  have  requested  a 
modified  retention  limit  for  their  vessels 
that  recognizes  the  high  numbers  of 
passengers  thev  carry.  On  December  18, 
2002.  NMFS  published  a  final  rule  that 
clarified  the  procedtues  to  set 
differential  BFT  retention  limits  to 
provide  equitable  fishing  opportunities 
for  all  types  of  fishing  vessels  (67  FR 
77434).  As  noted  above,  the  2002  season 
closed  on  May  31,  2003,  and  there  is 
quota  carry-over  from  2002.  Because  of- 
the  large  amount  of  quota  available  this 
year  in  the  Angling  category  (over  499.2 
metric  tons  (mt),  231  mt  of  which  is 
carry-over  from  2002),  NMFS  has 
determined  that  it  is  appropriate  to 
implement  an  alternative  retention  limit 
for  headboats. 

Effective  August  15,  2003.  which  is 
when  headboats  normally  target  BFT. 
the  daily  recreational  retention  limit  for 
headboats  in  all  areas  will  be  one  BFT 
per  passenger  (not  including  Captain 
and  crew),  measuring  27  to  less  than  73 
inches  curved  fork  length,  with  a 
maximum  of  35  BFT  per  vessel.  This 
limit  applies  to  all  headboats  defined  as 
vessels  that  possess  an  Atlantic  HMS 
Charter/Headboat  permit  and  that  are 
inspected  and  licenced  by  the  Coast 
Guard  to  carry  more  than  six  passengers. 

Monitoring  and  ReportiBg 

From  November  1,  2003,  through  May 
31,  2004,  the  daily  retention  limit  for  all 
vessels  fishing  under  the  Angling 
category  quota  is  one  large  school  or 
small  medium  BFT  per  vessel. 
Regardless  of  the  length  of  the  trip,  no 
more  than  a  single  day's  allowable  catch 
may  be  possessed  or  retained. 

NMFS  selected  the  daily  retention 
limits  and  the  duration  of  the  daily 
retention  limit  adjustments  after 
examining  past  catch  and  effort  rates 
and  the  available  quota  for  the  2003 
fishing  year.  NMFS  will  continue  to 
monitor  the  Angling  category  fishery 
closely  through  the  Automated 
Landings  Reporting  System,  the  state 
harvest  tagging  programs  in  North 
Carolina  and  Maryland,  and  the  Large 
Pelagics  Survey.  Depending  on  the  level 
of  fishing  effort  and  catch  rates  of  BFT, 
NMFS  may  determine  that  an  interim 
closure  or  an  additional  retention  limit 
adjustment  is  necessary  to  enhance 
scientific  data  collection  from,  and 
fishing  opportunities  in,  all  geographic 
areas.  Additionally.  NMFS  may 
determine  that  an  allocation  from  the 
school  BFT  reserve  is  warranted  to 
further  fishery  management  objectives. 
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Closures  or  subsequent  adjustments  to 
the  daily  retention  limit,  if  any,  will  be 
published  in  the  Federal  Register.  In 
addition,  anglers  may  call  the  Atlantic 
Tunas  Information  Line  at  (888)  872- 
8862  or  (978)  281-9305  for  updates  on 
quota  monitoring  and  retention  limit 
adjustments.  Anglers  aboard  Atlantic 
HMS  Charter/Headboat  category  vessels, 
when  engaged  in  recreational  fishing  for 
school,  large  school,  and  small  medium 
BFT,  are  subject  to  the  same  rules  as 
anglers  aboard  Angling  category  vessels. 
All  BFT  landed  under  the  Angling 
category  quota  must  be  reported  within 
24  hours  of  landing  to  the  NMFS 
Automated  Landings  Reporting  System 
via  toll-firee  phone  at  (888)872-8862;  or 
the  Internet  (www.nmfspermits.com); 
or,  if  landed  in  the  states  of  North    • 
Carolina  or  Maryland,  to  a  reporting 
station  prior  to  offloading.  Information 
about  these  state  harvest  tagging 
programs,  including  reporting  station 
locations,  can  be  obtained  in  North 
Carolina  by  calling  (800)  338-7804,  and 
in  Maryland  by  calling  (410)  213-1531. 

In  addition,  anglers  aboard  permitted 
vessels  may  continue  to  tag  and  release 
BFT  of  all  sizes  under  a  tag-and-release 
program,  provided  the  angler  tags  all 
BFT  so  caught,  regardless  of  whether 
previously  tagged,  with  conventional 


tags  issued  or  approved  by  NMFS, 
returns  such  fish  to  the  sea  immediately 
after  tagging  with  a  minimum  of  injury, 
and  reports  the  tagging,  and,  if  the  BFT 
was  previously  tagged,  the  information 
on  the  previous  tag  (50  CFR  635.26). 

General  Category  Retention  Limits 

Based  on  current  and  historical 
General  category  landings  rates  in  the 
June  through  August  time-period,  it  is 
highly  unlikely  that  the  June  through 
August  subquota  will  be  filled  in  the 
remaining  fishing  days,  which  would 
result  in  unused  quota  being  added  to 
the  September  subquota.  During  the 
2001  and  2002  fishing  years,  156  mt  and 
182  mt  were  carried  over  from  the  June 
through  August  to  the  September  time- 
period  subquotas,  respectively.  Under 
§  635.23  (a)(4),  NMFS  may  increase  or 
decrease  the  daily  retention  limit  of 
large  medium  and  giant  BFT  over  a 
range  from  zero  (on  restricted  fishing 
days)  to  a  maximum  of  three  per  vessel 
to  allow  for  maximum  utilization  of  the 
BFT  quota.  Based  on  a  review  of  dealer 
reports,  current  and  historical  daily 
landing  trends,  and  the  availability  of 
BFT  on  the  fishing  groimds,  NMFS  has 
determined  that  an  increase  of  the  daily 
retention  limit  in  the  General  category  is 
necessary  in  order  to  provide  an 
opportunity  to  harvest  the  June  through 


August  subquota  in  its  designated  time 
period.  Therefore,  effective  June  15 
through  August  31,  2003,  the  first  quota 
subperiod,  NMFS  adjusts  the  daily 
retention  limit  to  two  large  medium  or 
giant  BFT  per  vessel. 

The  intent  of  this  adjustment  is  to 
allow  for  maximum  utilization  of  the 
June  through  August  subquota 
(specified  under  §  635.27(a))  by  General 
category  participants  in  order  to  help 
achieve  optimum  yield  in  the  General 
category  fishery,  to  collect  a  broad  range 
of  data  for  stock  monitoring  purposes, 
and  to  be  consistent  with  the  objectives 
of  the  Fishery  Management  Plan  for 
Atlantic  tunas,  swordfish,  and  sharks 
(HMS  FMP). 

Classification 

This  action  is  taken  under  50  CFR 
635.23  (a)(4)  and  (b)(3).  This  action  is 
exempt  from  review  imder  Executive 
Order  12866. 

Authority:  16  U.S.C.  971  et  seq.  and  1801 
et  seq. 

Dated:  June  12.  2003. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-15287  Filed  6-12-03;  3:52  pm) 
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This  section  ot  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1220 

[No.  LS-03-03] 

Soybean  Promotion  and  Research: 
Amend  the  Order  To  Adjust 
Representation  on  the  United  Soybean 
Board 

agency:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
adjust  the  number  of  members  for 
certaiq  States  on  the  United  Soybean 
Board  (Board)  to  reflect  changes  in 
production  levels  that  have  occurred 
since  the  last  time  the  Board  was 
reapportioned  in  2000.  These 
adjustments  are  required  by  the  Soybean 
Promotion  and  Research  Order  (Order). 
The  results  of  the  adjustments  would  be 
an  additional  member  for  Maryland  and 
Michigan.  New  York  would  no  longer  be 
part  of  the  Eastern  Region  unit.  The 
State  has  sufficient  soybean  production 
to  qualify  as  a  separate  State  unit  with 
one  representative  on  the  Board.  New 
Jersey  would  be  merged  into  the  Eastern 
Region  unit.  The  State  no  longer  has 
sufficient  soybean  production  to  be  a 
separate  State  unit.  As  a  result  of  these 
changes,  the  total  Board  membership 
would  increase  from  62  members  to  64 
members.  These  changes  to  the  Board 
would  be  effective  with  the  Secretary's 
2004  appointments. 
DATES:  Written  comments  on  this 
proposed  rule  must  be  received  by 
August  18.  2003. 
ADDRESSES:  Send  two  copies  of 
comments  to  Kenneth  R.  Payne.  Chief, 
Marketing  Programs  Branch,  Livestock 
and  Seed  Program,  Agricultiu-al 
Marketing  Service  (AMS).  USDA,  Room 
2638-S.  STOP  0251, 1400  hidependence 
Avenue,  SW.,  Washington,  DC  20250- 
0251.  Comments  may  also  be  sent  by  e- 
mail  to  soybeancomments@usda.gov  or 
by  fax  to  202/720-1125.  State  that  your 


comment  refers  to  Docket  No.  LS-03- 
03.  Comments  received  may  be 
inspected  at  this  location  between  8 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays  or  on  the 
Internet  at  www.ams.usda.gov/lsg/mpb/ 
rp-soy.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marlene  M.  Betts,  Agricultural 
Marketing  Specialist,  Marketing 
Programs  Branch  on  202/720-1115,  fax 
202/720-1125,  or  by  e-mail  at 
marlene.betts@usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  waived  the  review  process 
required  by  Executive  Order  12866  for 
this  action. 

Executive  Order  12988 

■  This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  proposed  rule  is 
not  intended  to  have  a  retroactive  effect. 
This  proposed  rule  would  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies  unless  they  present  an 
irreconcilable  conflict  with  this  ^ 

proposed  rule. 

The  Soybean  Promotion,  Research, 
and  Consumer  Information  Act  (Act) 
provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
§  1971  of  the  Act,  a  person  subject  to  the 
Order  may  file  a  petition  with  the 
Secretary  stating  that  the  Order,  any 
provision  of  the  Order,  or  any  obligation 
imposed  in  connection  with  the  Order, 
is  not  in  accordance  with  law  and 
requesting  a  modification  of  the  Order 
or  an  exemption  from  the  Order.  The 
petitioner  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  a 
hearing,  the  Department  of  Agriculture 
(USDA)  would  rule  on  the  petition.  The 
Act  provides  that  the  district  courts  of 
the  United  States  in  any  district  in 
which  such  person  is  an  inhabitant,  or 
has  their  principal  place  of  business, 
has  jurisdiction  to  review  USDA's  ruling 
on  the  petition,  if  a  complaint  for  this 
purpose  is  filed  within  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Regulatory  Flexibility  Act 

The  Administrator  of  AMS  has 
determined  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 


as  defined  by  the  Regulatory'  Flexibility 
Act  (5  U.S.C.  601  et  seq.),  because  it 
merely  adjusts  representation  on  the 
Board  to  reflect  changes  in  production 
levels  that  have  occurred  since  the 
Board  was  reapportioned  in  2000.  As 
such,  these  changes  will  not  have  an 
impact  on  those  persons  subject  to  the 
program.  There  are  an  estimated 
600,813  soybean  producers  who  pay 
assessments  and  an  estimated  10.000 
first  purchasers  who  collect    ' 
assessments,  most  of  whom  would  be 
considered  small  entities  under  the 
criteria  established  by  the  Small 
Business  Administration  (13  CFR 
121.201). 

Paperwork  Reduction  Act 

In  accordance  with  OMB  regulations 
(5  CFR  part  1320),  which  implements 
the  Paperwork  Reduction  Act  of  1995 
(44  U;S.C.  chapter  35),  the  information 
collection  requirements  and 
recordkeeping  requirements  contained 
in  the  Order  have  been  previously 
approved  by  OMB  under  OMB  control 
number  0581-0093. 

Background  and  Proposed  Changes 

The  Act  (7  U.S.C.  6301-6311) 
provides  for  the  establishment  of  a 
coordinated  program  of  promotion  and 
research  designed  to  strengthen  the 
soybean  industry's  position  in  the 
marketplace,  and  to  maintain  and 
expand  domestic  and  foreign  markets 
and  uses  for  soybeans  and  soybean 
products.  The  program  is  financed  by  an 
assessment  of  0.5  percent  of  the  net 
market  price  of  soybeans  sold  by 
producers.  Pursuant  to  the  Act,  an  Order 
was  made  effective  July  9,  1991.  The 
Order  established  a  Board  of  60 
members.  For  purposes  of  establishing 
the  Board,  the  United  States  was 
divided  into  31  geographic  units. 
Representation  on  the  Board  from  each 
unit  was  determined  by  the  level  of 
production  in  each  unit  The  Secretary 
appointed  the  initial  Board  on  July  11," 
1991.  The  Board  is  composed  of     • 
domestic  soybean  producers. 

Section  1220.201(c)  of  the  Order 
provides  that  at  the  end  of  each  3-year 
period,  the  Board  shall  review  soybean 
production  levels  in  the  geographic 
units  throughout  the  United  States.  The 
Board  may  recommend  to  the  Secretary 
modification  in  the  levels  of  production 
necessary  for  Board  membership  for 
each  unit.  At  its  March  2003  meeting 
the  Board  decided  not  to  recommend 
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any  changes  to  the  levels  of  production 
necessary  for  Board  membership  for 
each  unit. 

Section  1220.201(d)  of  the  Order 
provides  that  at  the  end  of  each  3-year 
period,  the  Secretary  must  review  the 
volume  of  production  of  each  unit  and 
adjust  the  boundaries  of  any  unit  and 
the  number  of  Board  members  ft'om 
each  such  unit  as  necessary  to  conform 
with  the  criteria  set  forth  in 
§  1220.201(e):  (1)  To  the  extent 
practicable.  States  with  annual  average 
soybean  production  of  less  than 
;V.000,000  bushels  shall  be  grouped  into 
geographically  contiguous  units,  each  of 
which  has  a  combined  production  level 
equal  to  or  greater  than  3,000,000 
bushels,  and  each  such  group  shall  be 
entitled  to  at  least  one  member  on  the 
Board;  (2)  units  with  at  least  3,000,000 
bushels,  but  fewer  than  15.000.000 
bushels  shall  be  entitled  to  one  Board 
member;  (3)  units  with  15,000,000 


bushels  or  more  but  fewer  than 
70,000,000  bushels  shall  be  entitled  to 
two  Board  members;  (4)  units  with 
70,000,000  bushels  or  more  but  fewer 
than  200,000,000  bushels  shall  be 
entitled  to  three  Board  members;  and  (5) 
units  with  200,000,000  bushels  or  more 
shall  be  entitled  to  four  Board  members. 

Current  representation  on  the  Board 
(62),  and  the  number  of  geographical 
units  (30),  have  been  based  on  average 
production  levels  for  the  years  1995- 
1999  (excluding  crops  in  years  that 
production  was  the  highest  and  that 
production  was  the  lowest)  as  reported 
by  USDA's  National  Agricultural 
Statistics  Service  (NASS). 

Proposed  representation  on  the  Board 
(64)  is  based  on  average  production 
levels  for  the  years  1998-2002 
(excluding  crops  in  years  that 
production  was  the  highest  and  that 
production  was  the  lowest)  as  reported 
by  NASS. 


The  results  of  the  reapportionment 
based  on  the  1998-2002  production 
levels  would  be  an  additional  member 
for  Maryland  and  Michigan.  New  York 
'  would  no  longer  be  part  of  the  Eastern 
Region  unit  because  the  State  has 
sufficient  soybean  production  to  qualify 
as  a  separate  State  unit  with  one 
representative  on  the  Board.  New  Jersey 
would  lose  its  only  member  because  the 
State  no  longer  has  sufficient  soybean 
production  to  be  a  separate  State  unit. 
It  is  proposed  that  New  Jersey  merge 
with  the  Eastern  Region  unit,  and  be 
represented  on  the  Board  by  the  Eastern 
Region's  representative.  There  are  no 
adjustments  to  the  other  States  or 
regions. 

The  number  of  geographical  units 
would  remain  at  30.  This  proposed  rule 
would  adjust  representation  on  the 
Board  as  follows: 


State 


1998-2002  Aver- 
age production 
level  (tiushels) 


Current 
representation 


Proposed 
representation 


Maryland  ... 
Michigan  .... 
New  York  .. 
New  Jersey 


16.568,000 

74,797.000 

4,503,000 

2,882,000 


2 
3 
1 
0 


Board  adjustment  as  proposed  by  this 
rulemaking  would  be  effective  with  the 
2004  nominations  and  appointments. 

List  of  Subjects  in  7  CFR  Part  1220 

Administrative  practice  and 
procedure.  Advertising,  Agricultural 
research.  Marketing  agreements. 
Soybeans,  and  soybean  products. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  title  7,  part 
1220  be  amended  as  follows: 

PART  1220— SOYBEAN  PROMOTION, 
RESEARCH,  AND  CONSUMER 
INFORMATION 

1.  The  authority  citation  for  7  CFR 
part  1220  continues  to  read  as  follows: 

Authority:  7  U.S.C.  6301-6311. 

2.  In  §1220.201.  the  table  in 
paragraph  (a)  is  revised  to  read  as 
follows: 

S 1 220.201     MemtMfshlp  of  board. 


(a)*     * 

* 

Unit 

Number 

of 
members 

IHinois •. 

4 

Iowa  _ 

4 

Minnesota  

4 

Unit 

Number 

of 
members 

Indiana  

4 

Missouri  , 

3 

Ohio  

3 

Arkansas 

3 

Nebraska 

3 

South  Dakota 

3 

Kansas : 

3 

Michigan  

•* 

3 

Mississippi  ' 

2 

Louisiana 

2 

Tennessee  

North  Carolina  

2 
2 

Kentucky  

2 

North  Dakota  

2 

Wisconsin 

Maryland _ 

Virginia 

2 

2 

Georgia  : 

South  Carolina 

Alabama 

., 

Delaware 

Texas  

Pennsylvania  

Oklahoma  

New  York 

.. 

Eastem     Regran     (New    Jersey, 
Massachusetts,        Connecticut, 
Florida.  Rhode  Island.  Vermont, 
New   Hampshire.   Maine,   West 
Virginia.    District    of    Columbia, 
and  Puerto  Rico) 

1 

Number 

Unit 

of 
members 

Westem 

Region  (Montana,  Wyo- 

ming. 

Colorado.    New    Mexico, 

Idaho, 

Utah,    Arizona,    Wash- 

ington, 

Oregon.   Nevada,   Cali- 

fomia, 

Hawaii.  and  Alaska) 

1 

Dated:  June  n.  2003.    " 

Kenneth  C.  Clayton. 

Acting  Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  03-1.S270  Filed  6-16-03:  8:45  am] 
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ACTXM:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  FAA  proposes  to  adopt  a 
new  airworthiness  directive  (AD)  for 
Pratt  &  Whitney  Canada  (PWC)  PT6A- 
60A  and  PT6A-65B  turboprop  engines. 
This  proposed  AD  would  require 
replacing  Woodward  propeller  governor 
assemblies,  part  number  (P/N)  8210- 
212H.  This  proposed  AD  is  prompted  by 
six  incidents  during  airplane  acceptance 
flight  testing  where  directional  control 
of  the  airplane  was  difBcult  to  maintain 
during  landing,  The  actions  specified  in 
this  proposed  AD  are  intended  to 
prevent  loss  of  directional  control  and 
damage  to  the  airplane. 
DATES:  We  must  receive  any  comments 
on  this  proposed  AD  by  August  18, 
2003. 

ADDRESSES:  Use  one  of  the  following 
addresses  to  submit  comments  on  this 
proposed  AD: 

•  By  mail:  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Regional  Coimsel. 
Attention:  Rules  Docket  No.  2003-NE- 
09-AD,  12  New  England  Executive  Park, 
Burlington.  MA  01803-5299. 

•  By  fax:  (781)  238-7055. 

•  By  e-mail:  9-ane- 
adcomment@faa.gov. 

You  may  get  the  service  information 
identified  in  this  proposed  AD  fi-om 
Pratt  &  Whitney  Canada.  1000  Marie- 
Victorin,  Longueuil,  Quebec,  Canada 
I4G1A1. 

You  may  examine  the  AD  docket  at 
the  FAA,  New  England  Region,  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT:  Ian 
Dargin,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate.  12  New  England 
Executive  Park.  Burlington.  MA  01803- 
5299:  telephone  (781)  238-7178;  fax 
(781) 238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  submit  any  written 
relevant  data,  views,  or  arguments 
regarding  this  proposal.  Send  your 
comments  to  an  address  listed  under 
ADDRESSES,  hiclude  "AD  Docket  No. 
2003-NE-09-AD"  in  the  subject  line  of 
your  comments.  If  you  want' us  to 
acknowledge  receipt  of  your  mailed 
comments,  send  us  a  self-addressed, 
stamped  postcard  with  the  docket 
number  written  on  it;  we  will  date- 
stamp  your  postcard  and  mail  it  back  to 
you.  We  specifically  invite  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  AD.  If  a  person  contacts  us 


through  a  nonwritten  communication, 
and  that  contact  relates  to  a  substantive 
part  of  this  proposed  AD.  we  will 
siunmarize  the  contact  and  place  the 
summary  in  the  docket.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  the 
proposed  AD  in  light  of  those 
comments. 

We  are  reviewing  the  writing  style  we 
currently  use  in  regulatory  documents. 
We  are  interested  in  your  conunents  on 
whether  the  style  of  this  document  is 
clear,  and  your  suggestions  to  improve 
the  clarity  of  our  commimications  that 
affect  you.  You  may  get  more 
information  about  plain  language  at 
http://www.plainlanguage.gov. 

Examining  the  AD  Docket 

You  may  examine  the  AD  Docket 
(including  any  comments  and  service 
information),  by  appointment,  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  Federal  holidays.  See 
ADDRESSES  for  the  location. 

Discussion 

Transport  Canada,  which  is  the 
airworthiness  authority  for  Canada, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  PWC  PT6A-60A 
and  PT6A-65B  turbofan  engines. 
Transport  Canada  advises  the  FAA  that 
there  have  been  six  reports  ft'om  the 
airplane  manufacturer  that  it  was 
difficult  to  maintain  directional  control 
of  the  airplane  during  landing.  These 
events  were  reported  to  have  occurred 
during  airplane  acceptance  flight 
testing.  Certain  governors  that 
incorporate  propeller  control  units 
(PCUs)  with  thicker  O-rings  on  the  Beta 
valve  shafts  of  the  PCUs  may  not  set  the 
appropriate  ground  idle  blade  euigle 
when  the  airplane  lands.  If  this  happens 
on  one  engine  only,  a  substantial  and 
unexpected  asymmetric  thrust  condition 
will  occur. 

The  introduction  of  a  thicker  0-ring 
on  the  Beta  valve  shaft  of  the  PCU 
addressed  a  nuisance  oil  leakage  issue. 
A  side  effect  of  fitting  this  thicker  O-ring 
is  that  a  slightly  higher  input  force  is 
required  to  move  the  Beta  valve  to  the 
groimd  idle  position.  On  the 
installations  using  the  PT6A-60A  and 
PT6A-65B  engines,  the  airfi-ame 
installations  have  a  solenoid  system  that 
relies  on  the  force  of  an  internal  spring 
within  the  Beta  valve  to  move  the  valve 
to  the  ground  idle  conunand  position. 
The  force  of  this  spring  is  insufficient  to 
overcome  the  increased  fi-iction  of  the 
thicker  O-ring  and  ensure  that  the  valve 
consistently  and  promptly  moves  to  the 
ground  idle  position.  As  a  result,  the 
pilot  may  experience  directional  control 
problems  during  landing.  There  have 


been  no  reports  of  in-service  incidents 
to  date.  The  actions  specified  in  this  , 
proposed  AD  are  intended  to  prevent 
loss  of  directional  control  and  damage  • 
to  the  airplane. 

This  proposed  AD  is  not  applicable  to 
engine  models  operating  with  the 
Woodward  propeller  governor.  P/N 
8210-212J,  since  they  operate  with  a 
push-pull  rod  mechanism  to  move  thfe 
Beta  valve.  That  arrangement  provides 
ample  force  to  overcome  the  O-ring's 
frictional  resistance. 

Relevant  Service  Information 

PWC  has  issued  Service  Bulletin  (SB) 
PT6A-72-13354.  dated  July  6,  2001. 
That  SB  provides  information  for  the 
removed,  replacement,  or  modification 
of  Woodward  propeller  governor 
assembly,  P/N  8210-212H.  Transport 
Canada  classified  this  SB  as  mandatory 
and  issued  airworthiness  directive  CF- 
2002-02,  dated  January  15.  2002,  in 
order  to  ensure  the  airworthiness  of 
these  PWC  engines  in  Canada. 

Differences  Between  This  Proposed  AD 
and  the  Manufacturer's  Service 
Information  ^ 

Although  the  SB  recommends  the 
removal,  replacement  or  modification  of 
Woodward  propeller  governor 
assemblies,  P/N  8210-212H,  when  the 
engine  is  disassembled  and  access  is 
available  to  the  necessar\-  subassembly 
(i.e.  module,  accessories,  components, 
or  build  groups),  this  proposed  AD 
would  require  complitoce  at  the  next 
access  or  within  six  months  after  the   <^ 
effective  date  of  this  AD,  whichever 
occurs  first. ' 

FAA's  Determination  and  Requirements 
of  the  Proposed  AD 

These  PT6A-60A  and  PT6A-65B 
engine  models,  manufactured  in 
Canada,  arfe  type-certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement. 
Transport  Canada  has  kept  us  informed 
of  the  situation  described  above.  We 
have  examined  Transport  Canada's 
findings,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 
Therefore,  we  are  proposing  this  AD, 
which  would  require  replacing 
Woodward  propeller  governor  ' 

assemblies,  P/N  8210-212H. 
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Changes  to  14  CFR  Part  39— ££fiect  on 
the  Proposed  AD 

On  July  10,  2002.  we  published  a  new 
version  of  14  CFR  part  39  (67  FR  47997. 
July  22.  2002).  which  governs  the  FAA's 
AD  system.  This  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39,  we  will 
not  include  it  in  future  AD  actions. 

Costs  of  Compliance 

There  are  approximately  73  Pratt  & 
Whitney  Canada  PT6A-60A  and  PT6A- 
65B  turboprop  engines  of  the  affected 
design  in  the  worldwide  fleet.  We 
estimate  that  70  engines  installed  on 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  We  also 
estimate  that  it  would  take 
approximately  2  work  hours  per  engine 
to  perform  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  cost 
approximately  $24,228  per  engine. 
Based  on  these  figiues,  the  total  cost  of 
the  proposed  AD  to  U.S.  operators  is 
estimated  to  be  $1,704,360.  PWC  has 
informed  the  FAA  that  it  may  provide 
the  parts  and  labor  to  the  operators  at  no 
cost,  thereby  substantially  reducing  the 
cost  impact  of  this  proposed  rule. 

Regulatory  Findings 

We  have  determined  that  this 
proposed  AD  would  not  have  federalism 
implications  under  Executive  Order 
13132.  This  proposed  AD  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above.  1 
certify  that  the  proposed  regulation: 

1.  Is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 

2.  Is  not  a  "significant  rule"  under  the 
DOT  Regulatorv  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979);  and 

3.  Would  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  summary  of  the  costs 
to  comply  with  this  proposal  and  placed 
it  in  the  AD  Docket.  You  may  get  a  copy 
of  this  summary  by  sending  a  request  to 
us  at  the  address  listed  under 
ADDRESSES.  Include  "AD  Docket  No. 
2003-NE-09-AD "  in  yoiu-  request. 


List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  as 

follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [AmerKtod] 

2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive: 

Pratt  and  Whitney  Canada:  Docket  No. 

20O3-NE-O9-AD. 

Comments  Due  Date:  (a)  The  Federal 
Aviation  Administration  (FAA)  must  receive 
comments  on  this  airworthiness  directive 
(AD)  action  by  August  18,  2003. 

Affected  ADs:  (b)  None. 

Applicability:  (c)  This  AD  is  applicable  to 
Pratt  &  Whitney  Canada  (PWC)  PT6A-6GA 
and  PT6A-65B  turboprop  engines  that  have 
Woodward  propeller  governor  assemblies, 
part  number.  (P/N)  8210-212H,  installed. 
These  engines  are  installed  on.  but  not 
limited  to,  Raytheon  Super  Beech  King  Air 
300/350  and  Raytheon  Beech  1900/1900C 
airplanes. 

Unsafe  Condition:  (d)  This  AD  was 
prompted  by  six  incidents  during  airplane 
acceptance  flight  testing,  whereby  directional 
control  of  the  airplane  was  difficult  to 
maintain  during  landing.  The  actions 
specified  in  this  AD  are  intended  to  prevent 
loss  of  directional  control  and  damage  to  the 
airplane. 

Compliance:  (e)  Compliance  with  this  AD 
is  required  as  indicated,  unless  already  done. 

Removal  of  Woodward  Propeller  Governor 
Assemblies 

(0  Replace  Woodward  propeller  governor 
assemblies.  P/N  8210-212H,  at  the  next 
access  to  the  governor  or  within  six  months 
after  the  effective  date  of  this  AD,  whichever 
occurs  earlier.  Information  on  replacing  the 
Woodward  propeller  governor  assembly  can 
be  found  in  Pratt  &  Whitney  Canada  Service 
Bulletin  PT6A-72-13354,  dated  July  6.  2001. 

(g)  After  the  effective  date  of  this  AD,  do 
not  install  any  Woodward  propeller  governor 
assembly,  P/N  8210-212H,  on  any  engine. 

Ahemative  Methods  of  Compliance 

(h)  Alternative  methods  of  compliance 
must  be  requested  in  accordance  with  14  CFR 
part  39.19,  and  must  be  approved  by  the 
Manager.  Engine  Certification  Office,  FAA. 

Material  Incorporated  by  Reference 

(i)  None 


Related  Information 

(j)  The  subject  of  this  AD  is  addressed  in 
Transport  Canada  airworthiness  directive 
CF-2002-02.  dated  January  15.  2002. 

Issued  in  Burlington,  Massachusetts,  on 
June  9,  2003. 

Francis  A.  Favara, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-15224  Filed  6-16-03;  8:45  am] 
BNJJNG  CODE  4910-13-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  49 

[RE6-1 41 097-02] 
RIN  1545-BB18 

Excise  Taxes;  Communications 
Services,  Distance  Sensitivity;  Hearing 

agency:  Internal  Revenue  Service  (IRS). 
Treasiuy. 

ACTION:  Notice  of  public  hearing  on 
proposed  rulemaking. 

SUMMARY:  This  document  contains  a 
notice  of  public  hearing  on  proposed 
regulations  relating  to  the  definition  of 
toll  telephone  service  for  purposes  of 
the  communications  excise  tax. 

DATES:  The  public  hearing  is  being  held 
on  September  10.  2003.  at  10  a.m.  The 
IRS  must  receive  outlines  of  the  topics 
to  be  discussed  at  the  hearing  by  July 
15.  2003. 

ADDRESSES:  The  public  hearing  is  being 
held  in  room  4718,  Internal  Revenue 
Building,  1111  Constitution  Avenue. 
N\V..  Washington.  DC.  Send 
submissions  to:  CC:PA:RU  (REG- 
141097-02).  room  5226.  Internal 
Revenue  Service.  POB  7604,  Ben 
Franklin  Station,  Washington,  DC 
20044.  Submissions  may  be  hand 
delivered  between  the  hours  of  8  a.m. 
and  4  p.m.  to  CC:PA':RU  (REG-141097- 
02),  Couriers  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington,  DC.  Alternatively, 
taxpayers  may  submit  electronic 
outlines  of  oral  comments  directly  to  the 
IRS  Internet  site  at  http://wn-w.irs.gov/ 
regs. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Cynthia 
McGreevy  (202)  622-3130;  concerning 
submissions,  LaNita  Van  Dyke  (202) 
622-7180  (not  toll  ft^e  numbers). 

SUPPLEMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  the 
notice  of  proposed  regulations  (REG- 
141097-02)  that  was  published  in  the 
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Federal  Register  on  Tuesday.  April  1.    - 
2003  (68  FR  15690). 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  who  wish  to  present  oral 
conunents  at  the  hearing  that  submitted 
written  conunents  by  June  30.  2003. 
must  submit  an  outline  of  the  topics  to 
be  discussed  and  the  amount  of  time  to 
be  devoted  to  each  topic  (signed  original 
and  eight  (8)  copies). 

A  period  of  10  minutes  is  allotted  to 
each  person  for  presenting  oral 
comments. 

After  the  deadline  for  receiving 
outlines  has  passed,  the  IRS  will 
prepare  an  agenda  containing  the 
schedule  of  speakers.  Copies  of  the 
agenda  will  be  made  available,  fi-ee  of 
charge,  at  the  hearing. 

Because  of  access  restrictions,  the  IRS 
will  not  admit  visitors  beyond  the 
immediate  entrance  area  more  than  30 
minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
doctunent. 

Cynthia  E.  Grigsby. 

Chief.  Regulations  Unit,  Associate  Chief 
Counsel.  (Procedure  and  Administration). 
[FR  Doc.  03-15283  Filed  6-16-03;  8:45  am] 
BILUNG  CODE  4a30-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1280 
RIN  3095-AB22 

NARA  Facilities;  Hours  of  Operation 
for  the  Exhibition  Hall 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  National  Archives  and 
Records  Administration  proposes  to 
modify  the  extended  hours  that  the 
Exhibition  Hall  in  the  National  Archives 
Building  in  Washington.  DC.  is  open 
from  April  1  through  the  Friday  before 
Memorial  Day.  The  Exhibition  Hall 
would  close  at  7  p.m.  instead  of  9  p.m. 
during  this  period.  We  are  proposing  to 
limit  the  extended  hours  during  this 
period  to  be  more  cost-effective  and 
because  this  is  when  attendance  is  the 
lightest.  NARA's  Exhibition  Hall  would 
still  have  the  longest  hours  of  any 
Washington  museum  on  the  National 
Mall.  The  proposed  change  does  not 
affect  the  research  room  hours  stated  in 
part  1253  in  any  manner.  This  proposed 
rule  affects  the  public. 


OATES:  Comments  are  due  by  August  18, 
2003. 

ADDRESSES:  Conunents  must  be  sent  to 
Regulation  Comments  Desk  (NPOL). 
Room  4100.  Policy  and 
Communications  Staff,  National 
Archives  and  Records  Administration, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001.  They  may  be  faxed  to  301- 
837-0319.  Electronic  conunents  may  be 
submitted  through  Regulations.gov.  You 
may  also  comment  via  e-mail  to 
comments@nara.gov.  Please  see  the 
SUPPLEMENTARY  INFORMATION  section  of 
the  preamble  for  additional  information 
"on  e-mail  submissions. 
FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Richardson  at  telephone  number  301- 
837-2902,  or  fax  number  301-837-0319. 
SUPPLEMENTARY  INFORMATION:  NARA's 
Exhibition  Hall,  which  contains  the 
Declaration  of  Independence,  the 
Constitution,  and  other  exhibits,  is 
closed  for  renovation.  When  it  reopens, 
we  are  proposing  to  close  it  at  7  p.m. 
instead  of  9  p.m.,  from  April  1  through 
the  Friday  before  Memorial  Day.  Before 
renovation,  the  Exhibition  Hall  closed  at 
9  p.m.  diuing  this  period.  The  closing 
times  for  the  remainder  of  the  months 
is  unchanged.  The  Exhibition  Hall 
opens  at  10  a.m.  the  entire  year  and  this 
also  remains  unchanged. 

On  September  18.  2003.  the  first 
phase  of  the  new  National  Archives 
Experience,  the  rededicated  "Rotimda 
for  the  Charters  of  Freedom",  opens  to 
the  general  public.  Over  the  course  of 
the  year  that  follows,  three  additional 
galleries  and  a  new  theater  will  open  as 
well.  There  will  be  additional  costs  for 
providing  security,  maintenance,  and 
visitor  services  as  public  spaces  are 
expanded  more  than  three-fold. 

Building  occupation  during  the 
extended  hours  of  7  p.m.  to  9  p.m.  is  not 
typically  as  heavy  as  during  daytime 
hours,  particularly  in  the  spring  when 
all  other  museums  on  the  National  Mall 
close  at  5:30  p.m.  Given  increased  costs 
of  operation,  a  careful  review  was  made 
of  whether  it  was  prudent  to  keep  the 
extended  hours. 

A  distinction  was  made  between  the 
period  from  April  1  to  Memorial  Day 
weekend,  and  the  period  from  Memorial 
Day  weekend  to  Labor  Day,  because 
during  the  latter  period  we  have  more 
family  visitors  and  some  Mall  museums 
have  extended  evening  hoius. 

This  proposed  rule  does  not  affect  the 
research  room  hours  at  the  National 
Archives  Building  in  Washington,  DC. 
stated  in  part  1253. 

If  you  submit  conunents  via  e-mail, 
please  submit  the  comment^  within  the 
body  of  your  email  message  or 
attachment  avoiding  the  use  of  any  form 


of  encryption.  Please  also  include  "Attn: 
3095-AB22"  and  yoiu  name  and  return 
address  in  your  e-mail  message.  If  you 
do  not  receive  a  confirmation  that  we 
have  received  your  email  message, 
contact  the  Regulation  Comment  Desk  at 
301-837-2902. 

This  proposed  rule  is  not  a  significant 
regulator^'  action  for  the  purposes  of 
Executive  Order  12866  and  has  been 
reviewed*by  the  Office  of  Management 
and  Budget.  As  required  by  the 
Regulatory  Flexibility  Act,  1  certify  that 
this  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  This 
regulation  does  not  have  any  federalism 
implications. 

List  of  Subjects  in  36  CFR  Part  1280 

Federal  buildings  and  facilities. 

For  the  reasons  set  forth  in  the 
preamble.  NARA  proposes  to  amend 
part  1280  of  title  36,  Code  of  Federal 
Regulations,  chapter  XI!,  as  follows: 

PART  1280— PUBLIC  USE  OF  NARA 
FACIUTIES 

1.  The  authority  citation  for  part  1280 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  2104(a). 

2.  Revise  §  1280.62  to  read  as  follows: 

§  1 280.62    Wheit  is  ttie  Exhibition  Hall 
open? 

(a)  The  Exhibition  Hall  is  open  to  the 
public  during  the  following  hours: 

(1)  The  day  after  Labor  Day  through 
March  31.  hours  are  10  a.m.  to  5:30  p.m. 

(2)  April  1  through  the  Friday  before 
Memorial  Day,  hours  are  10  a.m.  to  7 
p.m. 

(3)  Memorial  Day  weekend  through 
Labor  Day.  hours  are  10  a.m.  to  9  p.m. 

(b)  The  Archivist  of  the  United  States 
reser\'es  the  authority  to  close  the 
Exhibition  Hall  to  the  public  at  any  time 
for  special  events  or  other  purposes.  The 
building  is  closed  on  December  25. 

Dated:  June  10.  2003. 
Lewis  J.  Bellardo. 

Deputy  Archivist  of  the  United  States. 
[FR  Doc.  03-15190  Filed  6-16-03:  8:45  am] 
BILUNG  CODE  751S-01-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  86 

[FRL-7492-7] 

RIN2060-AJ77 

Control  of  Air  Pollution  From  New 
Motor  Vehicles  and  New  Motor  Vehicle 
Engines;  Modification  of  Federal  On- 
Board  Diagnostic  Regulations  for: 
Light-Duty  Vehicles,  Light-Duty 
Trucks,  Medium-Duty  Passenger 
Vehicles,  Complete  Heavy-Duty 
Vehicles  and  Engines  Intended  for  Use 
in  Heavy-Duty  Vehicles  Weighing 
14,000  Pounds  GVWR  or  Less; 
Extension  of  Acceptance  of  California 
OBD II  Requirements 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  EPA  is  proposing  to  amend 
and  revise  certain  requirements 
associated  with  the  federal  on-board 
diagnostic  (OBD)  system  regulations. 
EPA  previously  promulgated  an  OBD 
rulemaking  on  December  22. 1998  (63 
FR  70681).  which  indefinitely  extended 
the  provision  allowing  compliance  with 
California  OBD  II  requirements  to  satisfy 
federal  OBD  requirements.  The 
California  Air  Resources  Board  (CARB) 
has  recently  revised  their  OBD  II 
requirements.  Accordingly,  today's 
action  proposes  appropriate  revisions  to 
federal  OBD  regulations  including: 
updating  the  reference  to  the  allowed 
version  of  the  California  OBD  II 
regulations  to  the  most  recently  adopted 
version  such  that  compliance  with  the 
recently  revised  California  OBD  II 
requirements  will  satisfy  certain  federal 
OBD  requirements;  allowing  compliance 
with  California  OBD  II  catalyst 
monitoring  requirements;  updating  the 
incorporation  by  reference  of  several 
recommended  practices  developed  by 
the  Society  of  Automotive  Engineers 
(SAE)  and  the  International 
Organization  for  Standardization  (ISO) 
to  incorporate  recently  published 


versions,  while  also  incorporating  by 
reference  a  new  standardized  protocol 
developed  by  the  International 
Organization  for  Standardization  (ISO) 
and  establishing  a  future  date  by  which 
this  protocol  will  be  the  only  acceptable 
protocol;  and  issuing  a  technical 
amendment  to  the  optional  heavy-duty 
(HD)  vehicle  weighing  14.000  pounds 
GVWR  or  less  chassis  certification 
requirements.  OBD  systems  in  general 
provide  substantia]  benefits  to  the 
environment  by  diagnosing  and  alerting 
operators,  vehicle  inspection  and 
maintenance  (I/M)  personnel,  and 
service  providers  to  deterioration  or 
malfunction  of  emission  control  related 
systems. 

DATES:  Written  comments  must  be 
received  by  July  17,  2003,  and  requests 
for  a  public  hearing  must  be  received  by 
July  2.  2003.  If  EPA  receives  a  request 
for  a  public  hearing  then  the  hearing 
will  take  place  on  July  17,  2003,  and  the 
written  comment  period  will  then  close 
on  September  2,  2003.  By  July  14,  2003, 
any  person  who  plans  to  attend  the 
hearing  should  call  Arvon  Mitcham  at 
(734)  214-4522  to  learn  if  the  hearing 
will  be  held.  If  EPA  receives  a  request 
for  a  public  hearing,  EPA  will  hold  the 
public  hearing  in  the  first  floor 
conference  room  at  501  3rd  Street,  NW., 
Washington,  DC. 

ADDRESSES:  Comments:  All  conunents 
and  materials  relevant  to  today's  action 
should  be  submitted  to  Public  Docket 
No.  A-2002-20  at  EPA's  Air  and 
Radiation  Docket  and  Information 
Center  (Air  Docket)  at  the  following 
address:  EPA  Docket  Center  (EPA/DC), 
Public  Reading  Room,  Room  B102,  EPA 
West  Building.  1301  Constitution 
Avenue,  NW.,  Washington,  DC  20460. 
Dockets  may  be  inspected  from  8:30 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  except  on  government  holidays. 
You  can  reach  the  Air  Docket  by 
telephone  at  (202)  566-1742  and  by 
facsimile  at  (202)  566-1741.  You  may  be 
charged  a  reasonable  fee  for 
photocopying  docket  materials,  as 
provided  in  40  CFR  part  2. 


FOR  FURTHER  INFORMATION  CONTACT: 

Arvon  Mitcham,  U.S.  EPA,  National 
Vehicle  and  Fuels  Emission  Laboratory, 
CertiHcation  and  Compliance  EHvision, 
2000  Traverwood,  Ann  Arbor  MI  48105; 
telephone  (734)  214-4522,  e-mail 
mitcham.  arvon@epa.gov.. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  proposed 
amendments  and  revisions  to  EPA's 
OBD  regulations.  In  the  "Rules  and 
Regulations"  section  of  today's  Federal 
Register,  we  are  approving  these 
amendments  and  revisions  as  a  direct 
final  rule  without  a  prior  proposal 
because  we  view  this  as  a 
noncontroversial  action  and  anticipate 
no  adverse  comment.  We  have 
explained  our  reasons  for  this  approval 
in  the  preamble  to  the  direct  final  rule. 
This  proposal  incorporates  by  reference 
all  of  the  reasoning,  explanation  and 
regulatory  text  from  the  direct  final  rule. 
For  further  information,  including  the 
regulatory  text  for  this  proposal,  please 
refer  to  the  direct  final  rule.  If  we 
receive  no  adverse  comment,  we  will 
not  take  further  action  on  this  proposed 
rule.  If  we  receive  adverse  comment  on 
one  or  more  distinrrt  amendments, 
paragraphs,  or  sections  of  this 
rulemaking,  we  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
indicating  which  provisions  are  being 
withdrawn  due  to  adverse  comment.  We 
may  address  all  adverse  comments  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time.  Any  distinct 
amendment,  paragraph,  or  section  of 
today's  rulemaking  for  which  we  do  not 
receive  adverse  comment  will  become 
effective  on  August  18,  2003. 
notwithstanding  any  adverse  comment 
on  any  other  distinct  amendment, 
paragraph,  or  section  of  today's  rule. 

Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  those  which  manufacture  new 
motor  vehicles  and  engines. 


Category 

Examples  of  regulated  entities 

NAICS  codes' 

SIC 
codes  ►■ 

Industry 

New  niotor  vetilcte  and  engine  manufacturers 

33611,  336112.  336120  

3711 

"  Nortfi  American  Industry  Classification  System  (NAICS)  Code. 
^Standard  Industrial  Classification  (SIC)  System  Code. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  EPA  is 
now  aware  could  potentially  be 
regulated  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 


be  regulated.  To  determine  whether 
your  product  is  regulated  by  this  action, 
you  should  carefully  examine  the 
applicability  criteria  in  §  86.005-17  and 
§  86.1806-05  of  title  40  of  the  Code  of 
Federal  Regulations.  If  you  have 


questions  regjirding  the  applicability  of 
this  action  to  a  particular  product, 
consult  the  person  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 
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Access  to  Rulemaking  Documents 
Through  the  Internet 

Today's  action  is  available 
electronically  on  the  day  of  publication 
from  EPA's  Federal  Register  Internet 
Web  site  listed  below.  Electronic  copies 
of  this  preamble,  regulatory  language, 
and  other  documents  associated  with 
today's  proposal  are  available  from  the 
EPA  Office  of  Transportation  and  Air 
Quality  Web  site  listed  below  shortly 
after  the  rule  is  signed  by  the 
Administrator.  This  service  is  free  of 
charge,  except  any  cost  that  you  already 
incur  for  connecting  to  the  Internet. 

EPA  Federal  Register  Web  site: 
http://www.epa.gov/docs/fedrgstr/epa- 
air/.  (Either  select  a  desired  date  or  use 
the  Search  feature.) 

On-board  diagnostics  home  page: 
http://www.epa.gov/otaq/obd.htm. 

Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  document  and  the  software  into 
which  the  document  may  be 
downloaded,  changes  in  format,  page 
length,  etc.,  may  occiir. 

Statutory  and  Executive  Order  Reviews: 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency  is 
required  to  determine  whether  this 
regulatory  action  would  be  "significant" 
and  therefore  subject  to  review  by  the 
Office  of  Management  and  Budget 
(OMB)  and  the  requirements  of  the 
Executive  Order.  "The  order  defines  a 
"significant  regulatory  action"  as  any 
regulatory  action  that  is  likely  to  result 
in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or, 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  we  have  determined  that 
this  proposed  rule  is  not  a  "significant 
regulatory  action." 


B.  Paperwork  Reduction  Act 

Today's  action  does  not  impose  any 
new  information  collection  burden.  The 
modifications  noted  above  do  not 
change  the  information  collection 
requirements  submitted  to  and 
approved  by  OMB  in  association  writh 
the  OBD  final  rulemakings  (58  FR  9468, 
February  19,  1993;  and  59  FR  38372. 
July  28,  1994). 

C.  Regulatory  Flexibility  Act 

The  RFA  generally  requires  an  agency 
to  prepare  an  initial  regulatory 
flexibility  emalysis  of  any  proposed  rule 
subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  direct  final  rule  on  small 
entities,  small  entity  is  defined  as:  (1) 
Those  businesses  meeting  the  definition 
provided  by  the  Small  Business 
Administration;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  coimty,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independentiy 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  direct  final  rule  on 
small  entities,  EPA  determines  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  This 
rulemaking  will  provide  regulatory 
relief  to  both  large  and  small  volume 
automobile  and  heavy-duty  vehicle  and 
engine  manufacturers  by  maintaining 
consistency  with  California  OBDII 
requirements.  This  rulemaking  will  not 
have  a  significant  impact  on  businesses 
that  manufacture,  rebuild,  distribute,  or 
sell  automotive  parts,  nor  those 
involved  in  automotive  service  and 
repair,  as  the  revisions  affect  only 
requirements  on  automobile  and  heavy- 
duty  truck  and  engine  manufacturers. 
See  United  Distribution  Companies  v. 
FERC,  88  F.  3rd  1005, 1170  (D.C.  Cfr. 
1996).  Most  manufactiuers  have  thus  far 
chosen  to  reduce  thefr  costs  by 
producing  vehicle  OBD  systems  to 
California  specifications,  thereby 
avoiding  the  necessity  of  developing 
significantiy  different  OBD  calibrations 
meeting  the  existing  federal 
specifications  for  the  non-California 


,  markets.  Today's  continuation  of  the 
optional  compliance  option  to 
California's  OBDII  requirements 
•continues  this  cost  reduction. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments,  and  the  private 
sector.  Under  section  202  of  the  UMRA,, 
we  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  for  any  single  year.  Before 
promulgating  a  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  us  to  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves . 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  us  to  adopt  an  alternative  that  is 
not  the  least  costly,  most  cost-effective, 
or  least  burdensome  alternative  if  we 
provide  an  explanation  in  the  final  rule 
of  why  such  an  alternative  was  adopted. 

Before  we  establish  any  reguiatory 
requirement  that  may  significantiy  or 
uniquely  affect  small  governments, 
including  tribal  governments,  we  must 
develop  a  small  government  plan 
pursuant  to  section  203  of  the  UMRA. 
Such  a  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
and  enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  our 
regulatory  proposals  with  significant 
federal  intergovernmental  mandates. 
The  plan  must  also  provide  for 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

This  proposed  rule  contains  no 
Federal  mandates  for  State,  local,  or 
tribal  governments  as  defined  by  the 
provisions  of  titie  II  of  the  UMRA.  The 
proposed  rule  imposes  no  enforceable 
duties  on  any  of  these  governmental 
entities.  Nothing  in  the  proposal  will 
significantiy  or  uniquely  affect  small 
governments. 

We  have  determined  that  this 
proposed  rule  does  not  contain  a 
Federal  mandate  that  may  result  in 
estimated  expenditures  of  more  than 
$100  million  to  the  private  sector  in  any. 
single  year. 
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E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255.  August  10. 
1999).  requires  us  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  state 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have     , 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6  of  Executive  Order 
13132.  we  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  govenunent  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  we  consult  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  We  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law,  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

Section  4  of  the  Executive  Order 
contains  additional  requirements  for 
rules  that  preempt  State  or  local  law, 
even  if  those  rules  do  not  have 
federalism  implications  (i.e.,  the  rules 
will  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government).  Those 
requirements  include  providing  all 
affected  State  and  local  officials  notice 
and  an  opport\inity  for  appropriate 
participation  in  the  development  of  the 
regulation.  If  the  preemption  is  not 
based  on  express  or  implied  statutory 
authority,  we  also  must  consult,  to  the 
extent  practicable,  with  appropriate 
State  and  local  officials  regarding  the 
conflict  between  State  law  and  federally 
protected  interests  within  the  agency's 
area  of  regulatory  responsibility. 

This  proposed  rule  does  not  nave 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  proposed 
rule  updates  provisions  of  an  earlier 


rule  that  adopted  national  standards 
relating  to  OBD  systems  and  the  ability 
of  manufacturers  to  demonstrate  Federal 
compliance  based  on  demonstration  of 
compliance  with  California  OBD  II 
regulations.  The  requirements  of  the 
rule  will  be  enforced  by  the  Federal 
government  at  the  national  level.  Thus, 
the  requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

F.  Executive  Order  131 75:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6.  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensiu-e  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  This  proposed  rule  does 
not  have  tribal  implications,  as  specified 
in  Executive  Order  13175.  Today's  rule 
would  not  imiquely  affect  the 
communities  of  American  Indian  tribal 
governments  since  the  motor  vehicle 
fuel  and  other  related  requirements  for 
private  businesses  in  today's  rule  have 
national  applicability.  Furthermore, 
today's  proposed  rule  does  not  impose 
any  direct  compliance  costs  on  these 
communities  and  no  circumstances 
specific  to  such  communities  exist  that 
will  cause  an  impact  on  these 
communities  beyond  those  discussed  in 
the  other  sections  of  today's  document. 

This  proposed  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  As  noted  above,  this  rule 
will  be  implemented  at  the  federal  level 
and  imposes  compliance  obligations 
and  options  on  private  industry.  Thus, 
Executive  Order  13175  does  not  apply 
to  this  proposed  rule. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health  & 
Safety  Risks 

Executive  Order  13045,  "Protection  of 
Children  bom  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
we  have  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
section  5-501  of  the  Executive  Order 
directs  us  to  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 


potentially  effective  and  reasonably 
feasible  alternatives  considered  by  us. 
This  proposed  rule  is  not  subject  to 
the  Executive  Order  because  it  is  not  an 
economically  significant  regulatory 
action  as  defined  by  Executive  Order 
12866.  Furthermore,  this  proposed  rule 
does  not  concern  an  environmental 
health  or  safety  risk  that  we  have  reason 
to  believe  may  have  a  disproportionate 
effect  on  children. 

H.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355  (May  22.  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  section  12(d)  of 
Public  Law  104-113,  directs  us  to  use 
voluntary  consensus  standards  in  our 
regulatory  activities  luiless  it  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
us  to  provide  Congress,  through  OMB, 
explanations  when  we  decide  not  to  use 
available  and  applicable  voluntary 
consensus  standards. 

This  proposed  rule  references 
technical  standards  adopted  by  us 
through  previous  rulemakings.  No  new 
technical  standards  are  established  in 
today's  proposed  rule. 

Statutory  and  Legal  Authority 

Statutory  authority  for  today's 
proposed  rule  comes  firom  the  Clean  Air 
Act,  42  U.S.C.  7401  et  seq.,  in  particular, 
section  202(m)  of  the  Act  (42  U.S.C. 
752  Km)). 

List  of  Subjects  in  40  CFR  Part  86 

Environmental  protection, 
Incorporation  by  reference. 
Administrative  practice  and  procedure, 
Motor  vehicle  pollution,  On-board 
diagnostics. 

Dated:  April  25,  2003. 
Christine  Todd  Whitman, 
Administrator 
(FR  Doc.  03-14570  Filed  &-1&-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[CS  Docket  No.  97-80;  FCC  03-89] 

Commercial  Availability  of  Navigation 
Devices 

agency:  Federal  Communications 
Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SliMMARY:  This  dociunent  initiates  a 
rulemaking  reassessing  the  retail  market 
for  navigation  devices  and  the  need  for 
the  upcoming  July  1 ,  2006  ban  on 
integrated  navigation  devices.  This 
reassessment  is  needed  to  determine 
whether  the  July  1,  2006  ban  on 
integrated  navigation  devices  remeiins 
appropriate  or  is  no  longer  necessary  as 
a  result  of  ongoing  industry  negotiations 
for  a  bidirectional  specification  for 
digital  cable  receivers  and  products. 
This  rulemaking  is  initiated  piu^uant  to 
Section  629  of  the  Communications  Act 
which  directs  the  Commission  to  adopt 
regulations  to  assuje  the  commercial 
availability  of  navigation  devices 
equipment  used  by  consumers  to  access 
services  from  multichannel  video 
programming  distributors. 
DATES:  Comments  due  February  19, 
2004;  reply  comments  are  due  March 
10,  2004.  Written  comments  by  the 
public  on  the  proposed  information 
collections  are  due  February  19,  2004. 
Written  comments  must  be  submitted  by 
the  Office  of  Management  and  Budget 
(OMB)  on  the  proposed  information 
collection(s)  on  or  before  August  18, 
2003. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW.. 
Washington,  DC  20554.  For  further 
filing  information,  see  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Mort.  202-418-1043  or 
smort@fcc.gov.  In  addition  to  filing 
comments  with  the  Secretary,  a  copy  of 
any  comments  on  the  information 
collection(s)  contained  herein  should  be 
submitted  to  Leslie  Smith,  Federal 
Communications  Commission,  Room  1— 
A804,  445  12th  Street,  SW., 
Washington,  DC  20554,  or  via  the 
Internet  at  Leslie.Smith@fcc.gov.,  or  at 
202-418-0217,  and  to  Kim  A.  Johson, 
OMB  Desk  Officer.  Room  102236  NEOB, 
725  17th  Street.  NW..  Washington.  DC 
20503  or  via  the  Internet  to 
Kim_A  .Johnson@omb.  eop.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Order  and 
Further  Notice  of  Proposed  Rulemaking 


("FNPRM"),  FCC  03-89,  adopted  April 
14,  2003;  released  April  25,  2003.  The 
full  text  of  the  Commission's  FNPRM  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  CY-A257) 
at  its  headquarters.  445  12th  Street.  SW.. 
Washington.  DC  20554.  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  Qualex  International,  (202) 
863-2893,  Portals  II.  Room  CY-B402. 
445  12th  St.,  SW.,  Washington,  DC 
20554,  or  may  be  reviewed  via  Internet 
at  http://www.fcc.gov/mb. 

Paperwork  Reduction  Act 

The  FNPRM  portion  of  this  document 
contains  a  proposed  information 
collection.  The  Commission,  as  part  of 
its  continuing  effort  to  reduce 
paperwork  burdens,  invites  the  general 
public  and  the  Office  of  Management 
and  Budget  (OMB)  to  comment  on  the 
information  collection(s)  contained  in 
the  FNPRM,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Public  and  agency 
comments  are  due  at  the  same  time  as 
other  comments  on  this  FNPRM;  OMB 
notification  of  action  is  due  August  18, 
2003.  Comments  should  address:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Conunission's 
biu-den  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

In  addition  to  filing  comments  with 
the  Secretary,  a  copy  of  any  PRA 
comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Leslie  Smith,  Federal 
Communications  Commission,  Room  1- 
A804,  445  12th  Street,  SW., 
Washington,  DC  20554,  or  via  the 
Internet  to  Leslie.Smith@fcc.gov,  and  to 
Kim  A.  Johnson,  OMB  Desk  Officer, 
Room  10236  NEOB,  725  17th  Street, 
NW.,  Washington,  DC  20503,  or  via  the 
Internet  to 
Kim_A._fohnson@omb.eop.goir. 

OMB  Control  Number:  3060-0849. 

Title:  Commercial  Availability  of 
Navigation  Devices. 

Fonn  Number:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  216. 


Estimated  Time  per  Response:  10 
minutes  to  40  hours. 

Frequency  of  Response:  Quarterly  and 
semi-aimual  reporting  requirements; 
Third  party  disclosure. 

Total  Annual  Burden:  3.384  hours. 

Total  Annual  Costs:  $33,450. 

1.  Needs  and  Uses:  The  FNPRM 
initiates  a  reassessment  of  the  state  of 
the  navigation  devices  market  by  the 
Commission  prior  to  January  1.  2005. 
Pursuant  to  this  reassessment,  the 
Commission  shall  determine  whether 
the  July  1.  2006  ban  on  integrated 
navigation  devices  remains  appropriate 
or  whether  the  ban  will  no  longer  be 
necessary.  The  state  of  the  navigation 
devices  market  will  be  significantly 
impacted  by  ongoing  negotiations 
between  the  cable  and  consumer 
electronics  industries  for  a  bidirectional 
specification  for  digital  cable  receivers 
and  products.  As  a  result,  the  cable  and 
consumer  electronics  industries  are 
requested  to  provide  the  Commission 
with  status  reports  on  these  negotiations 
at  90.  180  and  270  day  intervals 
following  release  of  this  FNPRM. 

Synopsis  of  the  Further  Notice  of  ^ 
Proposed  Rulemaking 

2.  The  Commission  initiated  its 
Commercial  Availability  of  Navigation 
Devices  proceeding  by  notice  of 
proposed  rulemaking  in  CS  Docket  No. 
97-80  (FCC  97-53).  62  FR  10011,  March 
5,  1997.  This  action  was  taken  pursuant 
to  Section  629  of  the  Communications 
Act  which  directs  the  Commission  to 
adopt  regulations  to  assure  the 
commercial  availability  of  navigation 
devices  equipment  used  by  consumers 
to  access  services  from  multichannel 
video  progranuning  distributors 
("MVPDs").  Pursuant  to  this  directive, 
the  Commission  issued  the  Report  and 
Order  in  the  above-captioned 
proceeding  establishing,  inter  alia,  a 
January  1.  2005.  deadline  for  MVPDs  to 
cease  deploying  new  navigation  devices 
that  perform  both  conditional  access 
functions  and  other  functions  in  a  single 
integrated  device.  The  Commission 
adopted  the  requirement  to  Separate  the 
conditional  access  function  from  the 
basic  navigation  device  (the  "host 
device")  in  order  to  permit  unaffiliated 
manufacturers,  retailers,  and  other 
vendors  to  conunercially  market  host 
devices  while  allowing  MVPDs  to  retain 
control  over  their  system  security.  The 
Commission  later  issued  a  Further 
Notice  of  Proposed  Rulemaking  and 
Declaratory  Ruling  ("Further  Notice  and 
Declaratory  Ruling")  (FCC  00-341).  65 
FR  58255,  September  28,  2000,  that 
sought  comment  on  the  effectiveness  of 
the  Commission's  navigation  device 
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rules,  including  the  2005  prohibition  on 
integrated  devices. 

3.  Since  Section  629  and  the 
Commission's  rules  were  adopted,  the 
cable  and  consumer  electronics 
industries  have  made,  and  continue  to 
make,  significant  progress  in  the 
development  of  technical  standards  in 
this  area.  However,  the  commercial 
market  for  navigation  devices  used  in 
conjunction  with  the  distribution  of 
digital  video  programming  remains  in 
its  infancy.  In  an  effort  to  spur  the 
transition  to  digital  television,  the  cable 
and  consumer  electronics  industry 
recently  reached  a  Memorandum  of 
Understanding  ("MOU")  on  a  cable 
compatibility  standard  for  a 
unidirectional  digital  cable  television 
receiver  with  host  device  functionality, 
as  well  as  other  unidirectional  digital 
cable  products.  This  standard  would 
allow  consumers  to  directly  attach  their 
DTV  receivers  to  cable  systems  using  a 
point  of  deployment  ("POD")  module 
and  receive  one-way  cable  television 
services  without  the  need  for  an 
external  navigation  device.  The 
Commission  issued  a  Further  Notice  of 
Proposed  Rulemaking  ("MOU  FNPRM") 
seeking  public  comment  on  the  MOU 
issued  in  the  above-captioned 
proceeding  and  in  the  Compatibility 
Between  Cable  Systems  and  Consumer 
Electronics  Equipment  proceeding. 

4.  In  its  earlier  Further  Notice  and 
Declaratory  Ruling,  the  Commission  had 
already  sought  comment,  inter  alia.  On 
whether  the  2005  date  for  the  phase-out 
of  integrated  boxes  remains  appropriate, 
on  what,  if  any.  incentives  the 
requirement  creates  for  the  development 
of  a  commercial  retail  market  for 
navigation  devices,  and  on  the 
economic  impacts  and  costs  associated 
with  the  requirement.  In  response,  the 
cable  industry  and  set-top  box 
manufacturers  generally  urged  that  the 
2005  deadline  should  be  eliminated  in 
favor  of  the  continued  offering  of 
integrated  navigation  devices  for  rent  to 
consumers.  Other  equipment 
manufacturing  and  retail  interests  urged 
that  the  date  should  be  advanced  to 
ensure  the  timely  development  of  a 
retail  market  in  host  devices.  Given  the 
equipment  ordering  and  manufacturing 
cycles  involved,  it  is  necessary  at  this 
point  to  provide  guidance  as  to  the 
Commission's  expectations  with  respect 
to  the  2005  date.  Other  issues  raised  in 
the  Further  Notice  and  Declaratory 
Ruling  will  be  addressed  separately  at  a 
later  time. 

5.  Commission  action  in  response  to 
the  MOU  FNPRM  could  have  a 
significant  impact  upon  the 
development  of  a  commercial  market  in 
separate  host  devices.  In  addition,  the 


cable  and  consumer  electronic 
industries  are  in  the  midst  of 
negotiations  on  specifications  for 
bidirectional  digital  cable  receivers  and 
products  which  would  permit  the 
receipt  of  advanced  cable  television 
services  by  direct  connection  to  cable 
systems.  'This  ongoing  process,  which 
we  are  hopeful  will  produce  results  in 
the  near  term,  could  impact  the 
development  of  technical  specifications 
relating  to  host  devices  and  POD 
modules.  In  light  of  the  ongoing  notice 
and  comment  cycle  relating  to  the  MOU 
FNPRM,  the  evolving  nature  of 
technical  specifications  relating  to 
navigation  devices,  and  the  imminent 
business  ordering  and  manufacturing 
cycles  facing  MVPDs  and  consumer 
electronics  manufacturers  in 
anticipation  of  the  pending  2005 
prohibition,  we  hereby  extend  the 
deadline  concerning  the  prohibition  on 
integrated  devices  until  July  1 ,  2006. 

6.  This  eighteen  month  extension 
should  provide  adequate  time  for  the 
parties  to  complete  their  ongoing 
negotiations  and  for  the  Commission  to 
make  a  more  knowledgeable  decision  as 
to  any  further  changes  in  the 
compliance  date.  By  January  1,  2005, 
the  Commission  shall  complete  a 
reassessment  of  the  state  of  the 
navigation  devices  market  and 
determine  whether  the  designated  time 
frame  remains  appropriate  or  whether 
the  ban  on  integrated  devices  will  no 
longer  be  necessary.  In  the  interim,  the 
cable  and  consumer  electronics 
industries  are  requested  to  provide  the 
Commission  with  status  reports  on  their 
negotiations  on  specifications  for 
bidirectional  digital  cable  receivers  and 
products  at  90,  180  and  270  day 
intervals  following  release  of  this  Order. 
Following  submission  of  the  last  status 
report  to  the  Commission,  the  public 
shall  have  thirty  days  to  submit 
comments  on  the  status  reports  and 
whether  any  further  changes  in  the 
phase-out  date  for  integrated  devices  are 
warranted. 

7.  Based  upon  the  record  in  the  above- 
captioned  proceeding  and  ongoing 
industry  developments,  we  have 
concluded  that  a  limited  deferral  of  the 
date  is  consistent  with  the  ultimate 
objectives  of  this  proceeding  and  our 
statutory  directive  to  act  "in 
consultation  with  appropriate  industry 
standard-setting  organizations."  We  are 
not  persuaded  at  this  point  to  eliminate 
the  prohibition  on  integrated  devices 
since  future  developments  in  both  the 
marketplace  and  ongoing  industry 
negotiations  may  yet  dictate  a  need  for 
this  requirement  in  order  to  achieve  the 
objectives  of  Section  629.  However,  the 
conclusion  of  the  unidirectional  MOU, 


as  well  as  the  ongoing  negotiations 
towards  a  bidirectional  agreement,  do 
reflect  progress  towards  the 
development  of  a  retail  market  for 
consumer  electronics  equipment  with 
navigation  device  functionality.  As 
such,  we  do  not  believe  that  advancing 
the  prohibition  date,  as  previously 
suggested  by  a  number  of  equipment 
manufacturing  and  retail  interests,  is 
necessary  to  further  these  objectives  or 
would  provide  sufficient  lead  time  for 
ordering  and  manufacturing  prior  to 
completion  of  the  next  phase  of  the 
standardization  process. 

8.  Authority.  This  FNPRM  is  issued 
pursuant  to  authority  contained  in 
Sections  4(i),  303(r),  and  629  of  the 
Communications  Act  of  1934,  as 
amended. 

9.  Ex  Parte  Rules — Non-Restricted 
Proceeding.  This  is  a  non-restricted 
notice  and  comment  rulemaking 
proceeding.  Ex  parte  presentations  are 
permitted,  except  during  the  Sunshine 
Agenda  period,  provided  that  they  are 
disclosed  as  provided  in  the 
Commission's  Rules.  See  generally  47 
CFR  1.1202,  1.1203.  and  1.1206(a). 

10.  Accessibility  Information. 
Accessible  formats  of  this  FNPRM 
(computer  diskettes,  large  print,  audio 
recording  and  Braille)  are  available  to 
persons  with  disabilities  by  contacting 
Brian  Millin,  of  the  Consumer  & 
Governmental  Affairs  Bureau,  at  (202) 
418-7426,  TTY  (202)  418-7365,  or  at 
bmillin@fcc.gov. 

11.  Comment  Information.  Pursuant 
to  §§1.415  and  1.419  of  the 
Commission's  rules,  47  CFR  1.415, 
1.419,  interested  parties  may  file 
comments  on  or  before  February  19, 
2004,  and  reply  comments  on  or  before 
March  10,  2004.  Comments  may  be  filed 
using  the  Commission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  See  Electronic  Filing 
of  Documents  in  Rulemaking 
Proceedings,  63  FR  24121  (1998). 

12.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  U.S.  Postal  Service  mailing 
address,  and  the  applicable  docket  or 
rulemaking  number.  Parties  may  also 
submit  an  electronic  comment  by 
Internet  e-mail.  To  get  filing  instructions 
for  e-mail  comments,  commenters 
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should  send  an  e-mail  to  ecfs@fcc.gov, 
and  should  include  the  following  words 
in  the  body  of  the  message,  "get  form 
<your  e-mail  address>."  A  sample  form 
and  directions  will  be  sent  in  reply. 
Parties  who  choose  to  file  by  paper  must 
file  an  original  and  four  copies  of  each 
filing.  If  more  than  one  docket  or 
rulemaking  number  appear  in  the 
caption  of  this  proceeding,  commenters 
must  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 
number.  Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  The  Commission's  contractor, 
Vistronix,  Inc.,  will  receive  hand- 
delivered  or  messenger-delivered  paper 
filings  for  the  Commission's  Secretary  at 
236  Massachusetts  Avenue,  NE.,  Suite 
110,  Washington,  DC  20002.  The  filing 
hours  at  this  location  are  8  a.m.  to  7 
p.m.  All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 
Any  envelopes  must  be  disposed  of 
before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12Qi  Street, 
SW.,  Washington,  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary, 
Federal  Communications  Commission. 

13.  Paperwork  Reduction  Act  of  1995 
Analysis.  This  FNPRM  contains 
modified  information  collection(s) 
subject  to  the  PRA.  It  will  be  submitted 
to  the  Office  of  Management  and  Budget 
("OMB")  for  review  under  Section 
3507(d)  of  the  PRA.  OMB,  the  general 
public,  and  other  Federal  agencies  are 
invited  to  comment  on  the  new  or 
modified  information  collection{s) 
contained  in  this  proceeding. 

14.  Written  comments  by  the  public 
on  the  proposed  information 
collection(s)  are  due  August  18,  2003. 
Written  comments  must  be  submitted  by 
the  public.  Office  of  Management  and 
Budget  and  other  interested  parties  on 
the  proposed  information  collection(s) 
on  or  before  August  18,  2003.  In 
addition  to  filing  comments  with  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collection(s)  contained 
herein  should  be  submitted  to  Leslie 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington,  DC  20554,  or 
via  the  Internet  to  LesIie.Smith@fcc.gov, 
and  to  Kim  A.  Johnson,  OMB  Desk 
Officer,  Room  10236  NEOB,  725  17th 


Street,  NW.,  Washington,  DC  20503,  or 
via  the  Internet  to 
Kim_A.Johnsdn@omb.eop.gov. 

15.  Regulatory  Flexibility  Act.  As 
required  by  the  Regulatory  Flexibility 
Act,  the  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
("IRFA")  of  the  possible  significant 
economic  impact  on  a  substantial 
number  of  small  entities  of  the 
proposals  addressed  in  this  FNPRM. 
The  IRFA  is  set  forth  below.  Written 
public  conunents  are  requested  on  the 
IRFA.  These  comments  must  be  filed  in 
accordance  with  the  same  filing 
deadlines  for  comments  on  the  FNPRM, 
and  they  should  have  a  separate  and 
distinct  heading  designating  them  as 
responses  to  the  IRFA. 

Initial  Regulatory  Flexibility  Analysis 

16.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended 
("RFA")  the  Commission  has  prepared 
this  present  Initial  Regulatory 
Flexibility  Analysis  ("IRFA")  of  the 
possible  significant  economic  impact  on 
a  substantial  number  of  small  entities  by 
the  policies  and  rules  proposed  in  this 
Order  and  Fvuther  Notice  of  Proposed 
Rulemaking  ("FNPRM  ").  Written  public 
comments  are  requested  on  this  IRFA. 
Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
fSiPRM  provided  in  paragraph  10-11. 
The  Commission  will  send  a  copy  of 
this  entire,  including  this  IRFA,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  ("SBA").  In 
addition,  the  FNPRM  and  the  IRFA  (or 
summaries  thereof)  will  be  published  in 
the  Federal  Register. 

1 7.  Need  for,  and  Objectives  of,  the 
Proposed  Rules.  In  this  FNPRM,  we 
extend  our  review  of  the  development  of 
the  commercial  availability  of 
navigation  devices  in  light  of  on_going 
industry  negotiations  which  may  affect 
the  technical  specifications  relating  to 
navigation  devices.  Our  objective  is  to 
seek  comment  on  the  appropriateness  of 
the  new  July  1,  2006  ban  on  integrated 
devices  based  upon  the  status  of  these 
negotiations.  This  objective  is 
commensiu^te  with  our  statutory 
directive  in  Section  629  of  the 
Communications  Act  of  1934,  as 
amended,  to  act  "in  consultation  with 
appropriate  industry  standard-setting 
organizations"  to  assure  the  commercial 
availability  of  navigation  devices  used 

in  conjunction  with  services  provided 
by  multichannel  video  programming 
distributors  ("MVPDs"). 

18.  Legal  Basis.  The  authority  for  this 
proposed  rulemaking  is  contained  in 
Sections  4{i),  303(r),  and  629  of  the 
Communications  Act  of  1934,  as 


amended,  47  U.S.C.  154(i),  303(r),  and 
549. 

19.  Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which 
Rules  Will  Apply.  The  RFA  directs  the 
Commission  to  provide  a  description  of 
and,  where  feasible,  an  estimate  of  the 
number  of  small  entities  that  will  be 
affected  by  the  proposed  rules,  if 
adopted.  The  RFA  generally  defines  the 
term  "small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
governmental  jurisdiction."  In  addition, 
the  term  "small  business"  has  the  same 
meaning  as  the  term  "small4}usiness 
concern"  under  the  Small  Business  Act. 
A  "small  business  concern"  is  one 
which:  (1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration 
("SBA"). 

20.  Cable  and  Other  Program 
Distribution.  The  SBA  has  developed  a 
small  business  size  standard  forcable 
and  other  program  distribution  services, 
which  includes  all  such  companies 
generating  $12.5  million  or  less  in 
revenue  annually.  This  category 
includes,  among  others,  cable  operators, 
direct  broadcast  satellite  ("DBS") 
services,  home  satellite  dish  ( "HSD") 
services,  multipoint  distribution 
services  ("MDS"),  multichaimel    * 
multipoint  distribution  service 
("MMDS"),  Instructional  Television 
Fixed  Service  ("ITFS").  local  multipoint 
distribution  service  ("LMDS"),  satellite 
master  antenna  television  ("SMATV") 
systems,  and  open  video  systems 
("OVS").  According  to  the  Census 
Bureau  data,  there  are  1,311  total  cable 
and  other  pay  television  ser\'ice  firms 
that  operate  throughout  the  year  of 
which  1,180  have  less  than  SlO  million 
in  revenue.  We  address  below  each 
service  individually  to  provide  a  more 
precise  estimate  of  small  entities. 

21.  Cable  Operators.  The  Commission 
has  developed,  with  SBA's  approval, 
our  owTi  definition  of  a  small  cable 
system  operator  for  the  purposes  of  rate 
.  regulation.  Under  the  Commission's 
rules,  a  "small  cable  company"  is  one 
serving  fewer  than  400.000  subscribers 
nationwide.  We  last  estimated  that  there 
were  1,439  cable  operators  that  qualified 
as  small  cable  companies.  Since  then, 
some  of  those  companies  may  have 
grown  to  serve  over  400,000  subscribers, 
and  others  may  have  been  involved  in 
transactions  that  caused  them  to  be 
combined  with  other  cable  operators. 
Consequently,  we  estimate  that  there  are 
fewer  than  1,439  small  entity  cable 
system  operators  that  may  be  affected  by 
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the  decisions  and  rules  proposed  in  this 
Order  and  FM'RM. 

22.  The  Conununications  Act,  as 
amended,  also  contains  a  size  standard 
for  a  small  cable  system  operator,  which 
is  "a  cable  operator  that,  directly  or 
through  an  affiliate,  serves  in  the 
aggregate  fewer  than  1  %  of  all 
subscribers  in  the  United  States  and  is 
not  affiliated  with  any  entity  or  entities 
whose  gross  aimual  revenues  in  the 
aggregate  exceed  $250,000,000."  The 
Commission  has  determined  that  there 
are  68,500,000  subscribers  in  the  United 
States.  Therefore,  an  operator  serving 
fewer  than  685,000  subscribers  shall  be 
deemed  a  small  operator  if  its  annual 
revenues,  when  combined  with  the  total 
annual  revenues  of  all  of  its  affiliates,  do 
not  exceed  $250  million  in  the 
aggregate.  Based  on  available  data,  we 
find  that  the  number  of  cable  operators 
serving  685,000  subscribers  or  less  totals 
approximately  1,450.  Although  it  seems 
certain  that  some  of  these  cable  system 
operators  are  affiliated  with  entities 
whose  gross  annual  revenues  exceed 
$250,000,000,  we  are  unable  at  this  time 

,  to  estimate  with  greater  precision  the 
number  of  cable  system  operators  that 
would  qualify  as  small  cable  operators 
under  the  definition  in  the 
Communications  Act. 

23.  Direct  Broadcast  Satellite  ('DBS") 
Service.  Because  DBS  provides 
subscription  services,  DBS  falls  within 
the  SBA-recognized  definition  of  cable 
and  other  program  distribution  services. 
This  definition  provides  that  a  small 
entity  is  one  with  $12.5  million  or  less 
in  annual  receipts.  There  are  four 
licensees  of  DBS  services  under  Part  100 
of  the  Commission's  Rules.  Three  of 
those  licensees  are  currently 
operational.  Two  of  the  licensees  that 
are  operational  have  annual  revenues 
that  may  be  in  excess  of  the  threshold 
for  a  small  business.  The  Commission, 
however,  does  not  collect  annual 
revenue  data  for  DBS  and,  therefore,  is 
unable  to  ascertain  the  number  of  small 
DBS  licensees  that  could  be  impacted  by 
these  proposed  rules.  DBS  service 
requires  a  great  investment  of  capital  for 
operation,  and  we  acknowledge,  despite 
the  absence  of  specific  data  on  this 
point,  that  there  are  entrants  in  this  field 
that  may  not  yet  have  generated  $12.5 
million  in  annual  receipts,  and  therefore 
may  be  categorized  as  a  small  business,  • 

•  if  independently  owned  and  operated. 

24.  Home  Satellite  Dish  ('HSD') 
Service.  Because  HSD  provides 
subscription  services,  HSD  falls  within 
the  SBA-recognized  definition  of  cable 
and  other  program  distribution  services. 
This  definition  provides  that  a  small 
entity  is  one  with  $12.5  million  or  less 
in  annual  receipts.  The  market  for  HSD 


service  is  difficult  to  quantify.  Indeed, 
the  service  itself  bears  little  resemblance 
to  other  MVPDs.  HSD  owners  have 
access  to  more  than  265  channels  of 
programming  placed  on  C-band 
satellites  by  programmers  for  receipt 
and  distribution  by  MVPDs,  of  which 
115  channels  are  scrambled  and 
approximately  150  are  unscrambled. 
HSD  owners  can  watch  unscrambled 
channels  without  paying  a  subscription 
fee.  To  receive  scrambled  channels, 
however,  an  HSD  owner  must  purchase 
an  integrated  receiver-decoder  from  an 
equipment  dealer  and  pay  a 
subscription  fee  to  an  HSD 
programming  package.  Thus,  HSD  users 
include:  (1)  viewers  who  subscribe  to  a 
packaged  programming  service,  which 
affords  them  access  to  most  of  the  same 
programming  provided  to  subscribers  of 
other  MVPDs;  (2)  viewers  who  receive 
only  non-subscription  programming: 
and  (3)  viewers  who  receive  satellite 
programming  services  illegally  without 
subscribing.  Because  scrambled 
packages  of  programming  are  most 
specifically  intended  for  retail 
consimiers,  these  are  the  services  most 
relevant  to  this  discussion. 

25.  Multipoint  Distribution  Service 
("MDS"),  Multichannel  Multipoint 
Distribution  Service  ("MMDS") 
Instructional  Television  Fixed  Service 
("ITFS")  and  Local  Multipoint 
Distribution  Service  ("LMDS").  MMDS 
systems,  often  referred  to  as  "wireless 
cable,"  transmit  video  programming  to 
subscribers  using  the  microwave 
fi^uencies  of  the  MDS  and  ITFS.  LMDS 
is  a  fixed  broadband  point-to-multipoint 
microwave  service  that  provides  for 
two-way  video  telecommunications. 

26.  In  connection  with  the  1996  MDS 
auction,  the  Commission  defined  small 
businesses  as  entities  that  had  annual 
average  gross  revenues  of  less  than  $40 
million  in  the  previous  three  calendar 
years.  This  definition  of  a  small  entity 
in  the  context  of  MDS  auctions  has  been 
approved  by  the  SBA.  The  MDS 
auctions  resulted  in  67  successful 
bidders  obtaining  licensing 
opportunities  for  493  Basic  Trading 
Areas  ("BTAs").  Of  the  67  auction 
winners,  61  met  the  definition  of  a  small 
business.  MDS  also  includes  licensees 
of  stations  authorized  prior  to  the 
auction.  As  noted,  the  SBA  has 
developed  a  definition  of  small  entities 
for  pay  television  services,  which 
includes  all  such  companies  generating 
$12.5  million  or  less  in  annual  receipts. 
This  definition  includes  multipoint 
distribution  services,  and  thus  applies 
to  MDS  licensees  and  wireless  cable 
operators  that  did  not  participate  in  the 
MDS  auction.  Information  available  to 
us  indicates  that  there  are 


approximately  850  of  these  licensees 
and  operators  that  do  not  generate 
revenue  in  excess  of  $12.5  million 
annually.  Therefore,  for  purposes  of  the 
IRFA,  we  find  there  are  approximately 
850  small  MDS  providers  as  defined  by 
the  SBA  and  the  Commission's  auction 
rules. 

27.  The  SBA  definition  of  small 
entities  for  cable  and  other  program 
distribution  services,  which  includes 
such  companies  generating  $12.5 
million  in  annual  receipts,  seems 
reasonably  applicable  to  ITFS.  There  are 
presently  2,032  ITFS  licensees.  All  but 
100  of  these  licenses  are  held  by 
educational  institutions.  Educational 
institutions  are  included  in  the 
definition  of  a  small  business.  However, 
we  do  not  collect  annual  revenue  data 
for  ITFS  licensees,  and  are  not  able  to 
ascertain  how  many  of  the  100  non- 
educational  licensees  would  be 
categorized  as  small  under  the  SBA 
definition.  Thus,  we  tentatively 
conclude  that  at  least  1,932  licensees  are 
small  businesses. 

28.  Additionally,  the  auction  of  the 

1 ,030  LMDS  licenses  began  on  February 
18,  1998,  and  closed  on  March  25,  1998. 
The  Conunission  defined  "small  entity" 
for  LMDS  licenses  as  an  entity  that  has 
average  gross  revenues  of  less  than  $40 
million  in  the  three  previous  calendar 
years.  An  additional  classification  for 
"very  small  business"  was  added  and  is 
defined  as  an  entity  that,  together  with 
its  affiliates,  has  average  gross  revenues 
of  not  more  than  $15  million  fof  the 
preceding  calendar  years.  These 
regulations  defining  "small  entity"  in 
the  context  of  LMDS  auctions  have  been 
approved  by  the  SBA.  There  were  93 
winning  bidders  that  qualified  as  small 
entities  in  the  LMDS  auctions.  A  total  of 
93  small  and  very  small  business 
bidders  won  approximately  277  A  Block 
licenses  and  387  B  Block  licenses.  On 
March  27,  1999,  the  Commission  re- 
auctioned  161  licenses;  there  were  40 
winning  bidders.  Based  on  this 
information,  we  conclude  that  the 
number  of  small  LMDS  licenses  will 
include  the  93  winning  bidders  in  the 
first  auction  and  the  40  winning  bidders 
in  the  re-auction,  for  a  total  of  133  small 
entity  LMDS  providers  as  defined  by  the 
SBA  and  the  Commission's  auction 
rules. 

29.  In  sum.  there  are  approximately  a 
total  of  2,000  MDS/MMDS/LMDS 
stations  ciurently  licensed.  Of  the 
approximate  total  of  2,000  stations,  we 
estimate  that  there  are  1 ,595  MDS/ 
MMDS/LMDS  providers  that  are  small 
businesses  as  deemed  by  the  SBA  and 
the  Commission's  auction  r\iles. 

30.  Satellite  Master  Antenna 
Television  ("SMATV")  Systems.  The 
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SBA  definition  of  small  entities  for 
cable  and  other  program  distribution 
services  includes  SMATV  services  and, 
thus,  small  entities  are  defined  as  all 
such  companies  generating  $12.5 
million  or  less  in  annual  receipts. 
Industry  sources  estimate  that 
approximately  5,200  SMATV  operators 
were  providing  service  as  of  December 
1995.  Other  estimates  indicate  that 
SMATV  operators  serve  approximately 
1.5  million  residential  subscribers  as  of 
July  2001.  The  best  available  estimates 
indicate  that  the  largest  SMATV 
operators  serve  between  15.000  and 
55.000  subscribers  each.  Most  SMATV 
operators  serve  approximately  3,000- 
4,000  customers.  Because  these 
operators  are  not  rate  regulated,  they  are 
not  required  to  file  financial  data  with 
the  Commission.  Furthermore,  we  are 
not  aware  of  any  privately  published 
financial  information  regarding  these 
operators.  Based  on  the  estimated 
niunber  of  operators  and  the  estimated 
number  of  imits  served  by  the  largest 
ten  SMATVs,  we  believe  that  a 
substantial  number  of  SMATV  operators 
qualify  as  small  entities. 

31.  Open  Video  Systems  ("OVS"). 
Because  OVS  operators  provide 
subscription  services,  OVS  falls  within 
the  SBA-recognized  definition  of  cable 
and  other  program  distribution  services. 
This  definition  provides  that  a  small 
entity  is  one  with  $12.5  million  or  less 
in  aimual  receipts.  The  Commission  has 
certified  25  OVS  operators  with  some 
now  providing  service.  Affiliates  of 
Residential  Communications  Network, 
Inc.  ("RCN")  received  approval  to 
operate  OVS  systems  in  New  York  City, 
Boston,  Washington,  DC  and  other 
areas.  RCN  has  sufficient  revenues  to 
assvue  us  that  they  do  not  qualify  as 
small  business  entities.  Little  financial 
information  is  available  for  the  other 
entities  authorized  to  provide  OVS  that 
are  not  yet  operational.  Given  that  other 
entities  have  been  authorized  to  provide 
OVS  service  but  have  not  yet  begun  to 
generate  revenues,  we  conclude  that  at 
least  some  of  the  OVS  operators  qualify 
as  small  entities. 

32.  Electronics  Equipment 
Manufacturers.  Rules  adopted  in  this 
proceeding  could  apply  to 
manufacturers  of  DTV  receiving 
equipment  and  other  types  of  consumer 
electronics  equipment.  The  SBA  has 


developed  definitions  of  small  entity  for 
manufacturers  of  audio  and  video 
equipment  as  w^U  as  radio  and 
television  broadcasting  and  wireless 
communications  equipment.  These 
categories  both  include  all  such 
companies  employing  750  or  fewer 
employees.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  manufactiuers  of 
electronic  equipment  used  by 
consumers,  as  compared  to  industrial 
use  by  television  licensees  and  related 
businesses.  Therefore,  we  will  utilize 
the  SBA  definitions  applicable  to 
manufacturers  of  audio  and  visual 
equipment  and  radio  and  television 
broadcasting  and  wireless 
communications  equipment,  since  these 
are  the  two  closest  NAICS  Codes 
applicable  to  the  consumer  electronics 
equipment  manufactiu'ing  industry. 
However,  these  NAICS  categories  are 
broad  and  specific  figures  are  not 
available  as  to  how  many  of  these 
establishments  manufacture  consumer 
equipment.  According  to  the  SBA's 
regulations,  an  audio  and  visual 
equipment  manufacturer  must  have  750 
or  fewer  employees  in  order  to  qualify 
as  a  small  business  concern.  Census 
Bureau  data  indicates  that  there  are  554 
U.S.  establishments  that  manufacture 
audio  and  visual  equipment,  and  that 
542  of  these  establishments  have  fewer 
than  500  employees  and  would  be 
classified  as  small  entities.  The 
remaining  12  establishments  have  500 
or  more  employees;  however,  we  are 
unable  to  determine  how  many  of  those 
have  fewer  than  750  employees  and 
therefore,  also  qualify  as  small  entities 
under  the  SBA  definition.  Under  the 
SBA's  regulations,  a  radio  and  television 
broadcasting  and  wireless 
communications  equipment 
manufactiu^r  must  also  have  750  or 
fewer  employees  in  order  to  qualify  as 
a  small  business  concern.  Census 
Bureau  data  indicates  that  there  are 
1,215  U.S.  establishments  that 
manufacture  radio  and  television 
broadcasting  and  wireless 
communications  equipment,  and  that 
1,150  of  these  establishments  have 
fewer  than  500  employees  and  would  be 
classified  as  small  entities.  The 
remaining  65  establishments  have  500 
or  more  employees;  however,  we  are 
unable  to  determine  how  many  of  those 


have  fewet  than  750  employees  and 
therefore,  also  qualify  as  small  entities 
under  the  SBA  definition.  We  therefore 
conclude  that  there  are  no  more  than 
542  small  manufacturers  of  audio  and 
visual  electronics  equipment  and  no 
more  than  1,150  small  manufacturers  of 
radio  and  television  broadcasting  and    . 
wireless  communications  equipment  for 
consiuner/household  use. 

33.  Description  of  Projected 
Reporting,  Recordkeeping  and  Other 
Compliance  Requirements.  At  this  time, 
it  is  not  expected  that  the  proposed 
actions  will  require  any  additional 
recordkeeping  or  compliance 
requirements.  We  seek  comment  on 
whether  others  perceive  a  need  for 
recordkeeping. 

34.  Steps  Taken  To  Minimize 
Significant  Impact  on  Small  Entities, 
and  Significant  Alternatives  Considered. 
The  RFA  requires  an  agency  to  describe 
any  significant  alternatives  that  it  has 
considered  in  reaching  its  proposed 
approach,  which  may  include  the 
following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  Clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  ft-om 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

35.  We  have  sought  comment  on  the 
appropriateness  of  the  July  1,  2006 
prohibition  on  integrated  navigation 
devices  in  light  of,  inter  alia,  ongoing 
developments  regarding  this  industry. 
As  a  part  of  this  effort,  we  wish  to 
consider  and  examine  the  effect  of 
changing  or  eliminating  the  prohibition 
deadline  on  small  entities.  We  welcome 
comments  suggesting  ways  in  which 
any  perceived  burden  upon  small 
entities  could  be  mitigated. 

36."  Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules.  None. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  OMB  Review; 
Comment  Request 

June  12,2003. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Comments  regarding  (a) 
whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  vaJidity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  should  be 
addressed  to;  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Washington,  DC  20503  and  to 
Departmental  Clearance  Office,  USDA, 
OCIO,  Mail  Stop  7602,  Washington,  DC 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number. 

Foreign  Agricultural  Service 

Title:  McGovem-Dole  International 
Food  for  Education  and  Child  Nutrition 
Program. 

OMB  Control  Number:  0551-NEW. 

Summary  of  Collection:  The  Farm 
Security  and  Rural  Investment  Act  of 
2002  requires  reporting  on  food  aid 
programs,  including  the  new  McGovem- 
Dole  International  Food  for  Education 
and  Child  Nutrition  program  (Food  for 
Education).  This  program  will  provide 
agricultural  commodities  and  financial 
and  technical  assistance,  to  carry  out 
educational  programs  for  food  and 
nutrition  in  foreign  countries.  Although 
the  number  of  report  requirements  vary 
in  accordance  with  circumstances, 
reports  will  be  received  from  the 
Cooperating  Sponsor  every  six  months 
during  the  active  life  of  the  agreements. 
Reporting  will  be  required  until  all 
commodities  have  been  distributed, 
cash  outlays  expended,  and/or  the  funds 
generated  from  the  sales  of  the  donated 
commodities  have  been  disbursed. 
Information  is  necessary  to  satisfy 
statutory  requfrements  and  to  assure 
that  public  resources  are  properly  used. 

iVeed  and  Use  of  the  Information:  The 
Foreign  Agricultural  Service  (FAS)  will 
collect  from  cooperating  sponsors  a  Plan 
of  Operation  {i.e.,  program  proposal) 
and  budget,  which  will  be  used  to 
determine  eligibility  for  participation. 
FAS  will  also  collect  information  that 
describes  (he  organizational  capacity  to 
develop,  implement,  monitor,  and 
report  on  school  feeding  and  child 
nutrition  programs.  Without  the 
information,  it  would  difficult  for  FAS 
to  determine  the  accountability  and 
compliance  of  the  Cooperating 
Sponsors. 

Description  of  Respondents:  Not-for- 
profit  institutions;  Business  or  other  for- 
profit. 

Number  of  Respondents:  1 56. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  Quarterly; 
Semi-annually. 

Total  Burden  Hours:  11,607. 

Animal  and  Plant  Health  Inspection 
Service 

Title:  Horse  Protection  Regulations  (9 
CFRpartll). 

OMB  Control  Number:  0579-0056. 

Summary  of  Collection:  9  CFR  part  11, 
Regulations,  implement  the  Horse 


Protection  Act  of  1970  (Pub.  L.  91-540), 
as  amended  July  13,  1976  (Pub.  L.  94- 
360),  and  are  authorized  under  Section 
9  of  the  Act.  The  Horse  Protection 
Legislation  was  enacted  to  prevent 
.showing,  exhibiting,  selling,  or 
auctioning  of  "sore"  horses,  and  certain 
transportation  of  sore  horses  in 
connection  therewith  at  horse  shows, 
horse  exhibitions,  horse  sales,  and  horse 
auctions.  A  sore  horse  is  a  horse  that  has 
received  pain-provoking  practices  that 
cause  the  horse  to  have  an  accentuated, 
high  stepping  gait.  Sored  horses  cannot 
be  entered  in  an  event  by  any  person, 
including  trainers,  riders,  or  owners. 
Management  of  shows,  sales, 
exhibitions,  or  auctions  must  identify 
sored  horses  to  prevent  their 
participation  under  the  act.  < 

Need  and  Use  of  the  Information: 
APHSI  will  collect  information  at 
specified  intervals  from  Horse  Industry 
Organizations  (HIO)  and  show^ 
managements.  HIOs  must  maintain  an 
acceptable  Designated  Qualified  Person 
program  and  recordkeeping  system  as 
outlined  in  the  regulations.  Information 
provided  by  the  HIOs  through 
designated  qualified  persons  allows 
APHIS  to  monitor  whether  enforcement 
of  the  Horse  Protection  Act,  its 
regulations,  and  certifying  programs  are 
effective. 

Description  of  Respondents:  Business 
or  other  for-profit;  Farms. 

Number  of  Respondents:  1.514. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  Quarterly; 
Monthly;  Annually. 

Total  Burden  Hours:  2,357. 

Food  and  Nutrition  Service 

Title:  Negative  Quality  Control 
Review  Schedule;  Status  of  Sample    ^ 
Selection  and  Completion. 

OMB  Control  Nunilier:  0584-0034. 

Summary  of  Collection:  The 
legislative  basis  for  the  operation  of  the 
quality  control  system  is  provided  by 
section  16  of  the  Food  Stamp  Act  of 
1977.  State  agencies  are  required  to 
perform  Quality  Control  (QC)  reviews 
for  the  Food  Stamp  Program  (FSP).  As 
part  of  the  Performance  Reporting 
System,  each  State  agency  is  required  to 
provide  a  systemic  means  of 
determining  the  accuracy  of  household 
eligibility  and  measuring  the  extent  to 
which  households  receive  the  food 
stamp  allotment  to  which  they  are 
entitled.  Section  275.21(a)  requfres  State 
agencies  to  submit  reports  to  enable  the 
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Food  and  Nutrition  Service  (FNS)  to 
monitor  thefr  compliance  with  PA)gram 
requirements  relative  to  the  Quality 
Control  Review  System.  FNS  will 
collect  information  using  forms  FNS- 
245  Negative  Case  Action  Review 
Schedule  and  FNS-248  Status  of 
Sample  Selection  and  Completion. 

Need  and  Use  of  the  Information:  FNS 
will  collect  information  to  record  data 
in  negative  case  reviews.  FNS  will  also 
measure  program  operations  and 
determination  of  a  State's  eligibiUty  for 
enhanced  administrative  funding  and  to 
monitor  the  progress  of  sample  selection 
and  completion.  If  the  information  were 
not  collected,  it  would  delay  the 
awarding  of  monetary  incentives  in 
which  the  negative  error  rate  played  a 
role. 

Description  of  Respondents:  State, 
Local,  or  Tribal  Government;  Federal 
Government;  Individuals  or  households. 

Number  of  Respondents:  53. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  Weekly; 
Monthly;  Annually. 

Total  Burden  Hours:  123,374. 

Food  and  Nutrition  Service 

Tii/e;  USDA  National  Hunger 
Clearinghouse  Database  Form. 

OMB  Control  Number:  0584-0474. 

Summary  of  Collection:  The  Food  and 
Nutrition  Service  (FNS)  is  interested  in 
maintaining  and  further  developing  an 
information  clearinghouse  (named 
"USDA  National  Hunger 
Clearinghouse")  for  groups  that  assist 
low-income  individuals  and 
communities  concerning  nutrition 
assistance  programs  or  other  assistance. 
Section  26  of  the  National  School  Lunch 
Act,  which  was  added  to  the  Act  by 
Section  123  Pub.  L.  102-448  on 
November  2,  1994  (Appendix  A), 
mandated  that  FNS  enter  into  a  4  year 
contract  with  a  non  governmental 
organization  to  develop  and  maintain  a 
national  information  clearinghouse  of 
grassroots  organizations  working  on 
hunger,  food,  nutrition,  and  other 
agriculttual  issues,  including  food 
recovery.  This  legislation  was  further 
amended  on  October  13, 1998  by  section 
112  of  Pub.  L.  105-336  to  extend  and 
increase  funding  for  the  clearinghouse 
(for  fiscal  years  1999  through  2003).  The 
USDA  National  Hunger  Clearinghouse 
uses  state-of-the  art  computer  and 
telecommunications  technologies  to 
connect  the  target  audience,  sharing 
information  on  effective  program 
models,  pending  legislation  and  rule 
makings,  surplus  and  emergency  food 
distribution  networks,  and  USDA 
programs  and  policies. 

Need  and  Use  of  the  Information:  FNS 
will  collect  information  to  provide  a 


resotirce  for  groups  that  assist  low- 
income  individuals  or  communities 
regarding  nutrition  assistance  program 
or  other  assistance.  The  information 
provided  by  the  Clearinghouse  database 
enables  these  groups  to  do  a  better  job 
of  assisting  the  target  audience. 

Description  of  Respondents:  Not-for- 
profit  institutions;  Business  or  other  for- 
profit;  Farms. 

Number  of  Respondents:  1,750. 

Frequency  of  Responses:  Reporting: 
Annually. 

Total  Burden  Hours:  146. 

Forest  Service 

Title:  Public  land  use  and  Values. 
OMB  Control  Number:  0596-New. 
Summary  of  Collection:  As  part  of  a 
continuing  research  effort  to  develop 
and  evaluate  alternative  approaches  and 
methods  for  obtaining  and  incorporating 
public  input  into  land  and  resource 
management  decision,  this  information 
collection  will  focus  mainly  on  people 
and  thefr  use  of  public  lands.  The 
information  collection  will  include 
three  aspects  of  public  preferences, 
which  are:  (1)  Objectives  (comprised  of 
values  and  desired  outcomes)  and 
preferences  related  to  public  land  and 
management,  (2)  land  attributes  and 
people's  behaviors  and  perceived 
consequences  that  can  be  linked  to 
policy  and  management  alternatives  (in 
particidar,  measurable  indicators  of 
changes  caused  or  prevented  by  policy 
and  management  actions),  (3) 
identification  of  how  people  evaluate 
measured  indicators  of  policy  and 
management  outcomes  and 
consequences.  The  Forest  Service  (FS) 
will  collect  information  using  a  survey 
that  will  be  administered  primarily  by 
mail,  some  telephone  contact  and  some 
in-person  contact. 

Need  and  Use  of  the  Information:  The 
information  collected  will  also  help 
managers  and  planners  broaden  and 
deepen  thefr  imderstanding  of  the 
public  perceptions  of  various  land 
management  practices  and  impacts  of 
those  practices.  Without  the  iiiformation 
reliable  data  would  not  be  available  on 
how  the  public  feels  about  various 
management  policies  and  means  for 
accomplishing  those  policies  on  public 
lands. 

Description  of  Respondents: 
Individuals  or  households. 

Number  of  Respondents:  8,000. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  4 ,000. 

Grain  Inspection,  Packers  and 
Stockyard  Administration 

Title:  Survey  of  Customers  of  the 
Official  Grain  Inspection  and  Weighing 
System. 


OMB  Control  Number:  0580-0018. 

Summary  of  Collection:  The  United 
States  Grain  Standards  Act.  as  amended 
(7  U.S.C.  71-87)  (USGSA).  and  the 
Agriculttiral  Marketing  Act  of  1946,  as 
amended  (7  U.S.C.  1621-1627)  (AMA), 
authorizes  the  Secretary  of  the  United 
States  Department  of  Agriculture  to 
establish  official  inspection,  grading, 
and  weighing  programs  for  grains  and 
other  agricultural  commodities.  Under 
the  USGSA  and  AMA,  Grain  Inspection, 
Packers  and  Stockyard  Administration 
(GIPSA's)  Federal  Grain  Inspection 
Service  (FGIS)  offers  inspecting, 
weighing,  grading,  quality  assurance, 
and  certification  services  for  a  user-fee 
to  facilitate  the  efficient  marketing  of 
grain,  oilseeds,  rice,  lentils,  dry  peas, 
edible  beans,  and  related  agricultural 
commodities  in  the  global  marketplace. 
The  goal  of  FGIS  and  the  official 
inspection,  grading,  and  weighing 
system  is  to  provide  timely,  high- 
qtiality,  accurate,  consistent,  and 
professional  service  that  facilitates  the 
orderly  marketing  of  grain  and  related 
commodities. 

Need  and  Use  of  the  Information: 
FGIS  will  collect  information  using  a 
survey  to  determine  where  and  to  what 
extent  services  are  satisfactory,  and  can 
be  improved.  The  information  will  be 
shared  with  other  managers  and 
program  leaders  who  will  be  responsible 
for  making  any  necessary  improvements 
at  the  office/agency,  program,  and 
jjroject  level. 

Description  of  Respondents:  Business 
or  other  for-profit;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  1,874. 

Frequency  of  Responses:  Reporting: 
Annually. 

Total  Burden  Hours:  313. 

Rural  Utilities  Service 

Title:  7  CFR  1744-C,  Advance  and 
Disbursement  of  Funds — 
Telecommunications . 

OMB  Control  Number:  0572-0023. 

Summary  of  Collection:  Section  201  of 
the  Rural  Electrification  Act  (RE  Act)  of 
1936  authorizes  the  Administrator  of  the 
Rural  Utilities  Service  (RUS)  to  make 
loans  for  the  purpose  of  providing 
telephone  service  to  the  widest 
practicable  nimiber  of  rural  subscribers. 
A  borrower  requesting  loan  advances 
must  submit  RUS  Form  481,  "Financial 
Requirement  Statement"  and  a 
description  of  the  advances.  A  borrower 
must  submit  upon  request  copies  of 
backup  documentation  relating  to  the 
transactions.  The.  information  is  used  to 
determine  what  projects  the  contracts 
listed  on  the  form  relate  to.  Within  a 
reasonable  amoimt  of  time,  funds  are 
advanced  to  the  borrower  for  the 
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purposes  speciHed  in  the  statement  of 
purposes. 

Need  and  Use  of  the  Information:  The 
Form  481  is  used  by  RUS  to  record  and 
control  transactions  in  the  construction 
fund.  RUS  will  collect  information  and 
verify  that  the  funds  advanced  are 
related  directly  to  loan  purposes.  If  the 
information  were  not  collected,  RUS 
would  not  have  any  control  over  how 
loan  funds  are  spent  or  a  record  of  the 
balance  to  be  advanced. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  645. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  2,893. 

Rural  Utilities  Service 

Title:  7  CFR  Part  1703-H,  Deferments 
of  RUS  Loan  Payments  for  Rural 
Development  Projects. 

OMB  Control  Number:  0572-0097. 

Summary  of  Collection:  Subsection  (b) 
of  section  12  of  the  Rural  Electrification 
Act  (RE  Act)  of  1936,  as  amended  (7 
U.S.C.  912),  a  Rural  Utilities  Service 
(RUS)  electric  or  telephone  borrower 
may  defer  the  payment  of  principal  and 
interest  on  any  insured  or  direct  loan 
made  uAder  the  RE  Act  invest  the 
deferred  cunounts  in  rural  development 
projects.  The  Deferment  program  is  used 
to  encourage  borrowers  to  invest  in  and 
promote  rural  development  and  rural 
job  creation  projects  that  are  based  on 
sound  economic  and  financial  analyses. 

Need  and  Use  of  the  Information: 
RUS  will  collect  information  to 
determine  eligibility:  purposes  for 
which  the  deferment  amount  will  be 
utilized;  the  term  of  the  deferment  the 
borrower  will  receive;  the  cost  of  the 
total  project  and  degree  of  participation 
in  the  Hnancing  from  other  sources; 
verification  that  the  purposes  will  not 
violate  limitations  established  in  7  CFR 
1703-H.  If  the  information  were  not 
collected,  RUS  would  be  unable  to 
determine  eligibility  for  a  project. 

Description  of  Respondents:  Not-for- 
profit;  Business  or  other  for-profit. 

Number  of  Respondents:  1. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 

Total  Burden  Hours:  35. 

Rural  Utilities  Service 

Title:  7  CFR  part  1775,  Technical 
Assistance  Program. 

OMB  Control  Number:  0572-0112. 

Summary  of  Collection:  Section  306  of 
the  Consolidated  Farm  and  Riu'al 
Development  Act  (CONACT),  7  U.S.C. 
1926,  authorizes  Rural  Utilities  Service 
(RUS)  to  make  loans  and  grants  to 
public  agencies,  American  Indian  tribes, 
and  nonprofit  corporations.  The  loans 


and  grants  fund  the  development  of 
drinking  water,  wastewater,  and  solid 
waste  disposal  facilities  in  rural  areas 
with  populations  of  up  to  10,000 
residents.  Nonprofit  organizations 
receive  Technical  Assistance  and 
Training  (TAT)  and  Solid  Waste 
Management  (SMM)  grants  to  help  small 
rural  communities  or  areas  identify  and 
solve  problems  relating  to  community 
drinking  water,  wastewater,  or  solid 
waste  disposal  systems.  The  technical 
assistance  is  intended  to  improve  the 
management  and  operation  of  the 
systems  and  reduce  or  eliminate 
pollution  of  water  resources. 

Need  and  Use  of  the  Information: 
RUS  will  collect  information  to 
determine  applicant  eligibility,  project 
feasibility,  and  the  applicant's  ability  to 
meet  the  grant  and  regulatory 
requirements.  Failure  to  collect  proper 
information  could  result  in  improper 
determinations  of  eligibility  and 
improper  use  of  funds. 

Description  of  Respondents:  Not-for- 
profit  institutions. 

Number  of  Respondents:  95. 

Frequency  of  Responses:  Reporting: 
On  occasion;  Quarterly;  Monthly. 

Total  Burden  Hours:  4,986. 

Forest  Service 

Title:  Recreation  Fee  Permit  Envelope. 

OMB  Control  Number:  0596-0106. 

Summary  of  Collection:  The  Land  and 
Water  Conservation  Fund  Act  of  1965, 
section  4(b),  and  Forest  Service 
regulations  at  Title  36,  Code  of  Federal 
Regulations  (CFR),  §  291.2  authorize  the 
collection  of  fees  at  some  of  the  National 
Forest  and  Grassland  recreation  sites. 
Every  year  millions  of  people  visit 
National  Forest  System  recreations  sites. 
At  some  of  these  sites,  the  public  is 
required  to  pay  a  fee  to  use  the  site.  Fees 
are  charged  to  help  cover  the  costs  of 
operating  and  maintaining  fee  sites, 
areas,  and  facilities  such  as 
campgrounds.  The  Forest  Service  (FS) 
used  the  Recreation  Fee  Permit 
Envelope  for  collection  of  these  fees. 
The  fee  envelope  is  also  used  as  a  tool 
to  collect  information  firom  visitors  who 
will  assist  the  FS  in  improving  its 
facilities  and  services  for  future  visitors. 

Need  and  use  of  the  Information:  FS 
will  collect  information  to  be  used  for 
two  purposes;  First,  the  information 
pertaining  to  the  fee  (site  number, 
length  of  stay,  amount  paid,  etc.)  will  be 
used  to  verify  the  visitor  has  complied 
with  the  fee  requirements.  Second^ 
visitors  will  be  given  the  opportunity  to 
provide  comments  about  their  visit,  the 
condition  of  the  facilities,  and  how  the 
FS  can  improve  services  to  the  public. 
If  a  visitor  elects  npt  to  complete  the 
information  related  to  the  fee,  there  will 


be  no  way  to  verify  they  have  paid  the 
required  fee. 

Description  of  Respondents: 
Individuals  or  households;  Business  or 
other  for-profit;  Not-for-profit 
institutions. 

Number  of  Respondents:  400,000. 

Frequency  of  Responses:  Reporting: 
Other  (per  visit). 

Total  Burden  Hours:  20,000. 

National  Appeals  Division 

Title:  National  Appeals  Division 
Customer  Service  Survey 

OMB  Control  Number:  0503-NEW. 

Summary  of  Collection:  The  National 
Appeals  Division  (NAD)  proposes  to 
conduct  a  customer  service  survey  by 
mail  pursuant  to  Executive  Order  No. 
12862.  The  Secretary  of  Agricultiu-e 
established  NAD  on  October  20,  1994, 
by  Secretary's  Memorandum  1010-1, 
pursuant  to  the  Federal  Crop  Insurance 
Reform  and  Department  of  Agriculture 
Reorganization  Act  of  1994.  "The  Act 
consolidated  the  appellate  functions 
and  staff  of  several  USDA  Agencies  and 
provided  for  independent  hearings  and 
reviews  of  adverse  decisions  of 
Agencies  within  USDA.  Hearing 
Officers  conduct  evidentiary  hearings 
on  adverse  decisions  or,  when  the 
appellant  requests  they  review  the 
Agency's  record  of  the  adverse  decision 
without  a  hearing.  Although  NAD 
maintains  a  database  to  track  appeal 
requests,  the  database  contains  only 
information  necessary  to  process  the 
appeal  request,  such  as  the  name, 
address,  filing  results  etc.  NAD  will 
collect  information  using  a  survey. 

Need  and  Use  of  the  Information: 
NAD  will  collect  information  to  gauge 
the  appellant's  preference  for  face-to- 
face  hearings,  telephone  hearings  or 
record  reviews,  perception  of  the 
fairness  of  the  appeal  process,  how  the 
hearing  was  conducted,  how  impartial 
was  the  proceeding,  appellant 
treatment,  timeliness,  and  how 
understandable  the  final  determination. 
NAD  managers  to  set  Customer  Service 
Standards,  and  make  adjustments  and 
improvements  to  NAD  processes, 
including  type  of  appeal  and  clarity  of 
NAD  notices  and  determinations,  will 
use  the  results  of  the  annual  survey. 

Description  of  Respondents:  Farms; 
Individuals  or  households;  Not-for- 
profit  institutions;  Business  or  other  for- 
profit;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  1 1 76. 

Frequency  of  Responses:  Reporting: 
Annually. 

Total  Burden  Hours:  294. 

Natural  Resources  Conservation 
Service 

Title:  Long  Term  Contracting. 
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OMB  Control  Number:  0578-0013. 

Summary  of  Collection :  The  Long 
term  Contracting  regulations  at  7  CFR 
part  630,  and  the  Conservation  program 
regulations  at  7  CFR  parts  (12,  610,  622, 
624,  631.  632,  633,  634.  636,  701,  702, 
752, 1410,  1465, 1466. 1467  and  1491) 
set  forth  the  basic  policies,  program 
provisions,  and  eligibility  requirements 
for  owners  and  operators  to  enter  into 
and  carry  out  long-term  conservation 
program  contracts  with  technical 
assistance  under  the  various  programs. 
These  programs  authorize  federal 
technical  and  financial  cost  sharing 
assistance  for  conservation  treatment 
with  eligible  land  users.  The  financial 
assistance  is  based  on  a  conservation 
plan  that  is  made  a  part  of  an  agreement 
or  contract  for  a  period  of  no  less  than 
one  year.  Under  the  terms  of  the 
agreement,  the  participant  agrees  to 
apply,  or  arrange  to  apply,  the 
conservation  treatment  specified  in  the 
conservation  plan.  In  return  for  this 
agreement,  federal  cost-share  payments 
are  made  to  the  land  user,  or  third  party, 
upon  successful  application  of  the 
conservation  treatment. 

Need  and  Use  of  the  Information: 
Nattual  Resource  and  Conservation 
Service  (NRCS)  will  collect  information 
on  cost  sharing  and  technical  assistance, 
making  land  use  changes  and  install 
measure  to  conserve,  develop  and 
utilize  soil,  water,  and  related  natural 
resources  on  participants  land.  NRCS 
uses  the  information  to  ensure  the 
proper  utilization  of  program  funds, 
including  application  for  participation, 
easement  acquisition,  contract 
implementation,  conservation  planning, 
and  application  for  payment. 

Description  of  Respondents: 
Individuals  or  households;  Farms;  Not- 
for-profit  institutions;  State,  Local  or 
Tribal  Government. 

Number  of  Respondents:  383,312. 

Frequency  o/flesponses;  Reporting; 
Annually,  Other. 

Total  Burden  Hours:  755,152. 

Ruth  Brown, 

Departmental  Information  Collection 

Clearance  Officer. 

[FR  Doc.  03-15271  Filed  6-16-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service, 
Cooperative  State  Research, 
Education,  and  Extension  Service 

Solicitation  of  Input  From  Stalceholders 
on  Research,  Education  and  Extension 
Programs  Related  to  Food  Safety 
Administered  by  the  Cooperative  State 
Research,  Education,  and  Extension 
Service  and  the  Agricultural  Research 
Service 

AGENCIES:  Cooperative  State  Research. 
Education,  and  Extension  Service  and 
Agricultural  Research  Service,  USDA. 
ACTION:  Notice  of  stakeholders'  listening 
session  on  food  safety  research 
priorities. 

summary:  Section  102(b)  of  the 
Agricultiual  Research,  Extension,  and 
Education  Reform  Act  of  1998 
(AREERA)  (7  U.S.C.  7612)  requires  the 
Cooperative  State  Research,  Education, 
and  Extension  Service  (CSREES)  and  the 
Agricultural  Research  Service  (ARS)  in 
establishing  priorities  for  agricultural 
research,  extension,  and  education 
activities  conducted  or  funded  by 
CSREES  and  ARS  to  solicit  and  consider 
input  and  recommendations  fi-om 
persons  who  conduct  or  use  agricultural 
research,  extension,  or  education.  As 
part  of  the  Agencies'  ongoing 
stakeholder  input  processes,  CSREES 
and  ARS  are  soliciting  input  and 
comments  on  the  top  food  safety 
research  priorities  of  partners  and 
stakeholders.  As  part  of  this  effort, 
CSREES  and  ARS  are  planning  to 
conduct  a  "Stakeholders'  Listerung 
Session  on  Food  Safety  Research 
Priorities"  in  Denver,  Colorado. 

Dates  and  Addresses:  The  listening 
Session  will  be  held  on  Monday,  June 
30,  2003,  from  8:30  a.m.  to  5  p.m.  at  the 
Radisson  Hotel  Denver  Stapleton  Plaza; 
3333  Quebec  Street;  Denver,  CO  80207. 
Attendees  must  make  their  own  hotel 
arrangements. 

To  aid  participants  in  scheduling 
their  attendance,  the  following  schedule 
is  anticipated  for  the  listening  session: 
8:30  a.m.-9  a.m.  Introductory  Remarks 
and  Background. 

9  a.m.-12  p.m.  Scheduled  5-Minute 
Comment  Periods. 
1  p.m.-5  p.m.  Scheduled  5-Minute 
Comment  Periods. 

Persons  interested  in  submitting 
comments  but  unable  to  attend  should 
submit  written  presentations  to  be 
received  by  5  p.m.  e.d.t.  July  14,  2003. 
Send  written  presentations  to  Dr.  Pat 
Kendall  at  the  address  below. 
FOR  FURTHER  INFORMATION  CONTACT:  All 
those  intending  to  attend  and  make  oral 


presentations  at  this  meeting  are 
required  to  pre-register.  A  List  of 
Participants,  including  all  those  who 
have  pre-registered,  will  be  available  at 
the  Listening  Session.  Participants  may 
pre-register  by  contacting  Dr.  Pat 
Kendall  at  (970)  491-7334,  by  fax  at 
(970)  491-7252  or  by  e-mail  to 
foodnutr@coop.ext.colostate.edu  or  by 
registering  on  line  a.J 
www.cahs.colostate.edu/fshn/ 
foodsafety/. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  This  Listening  Session   * 

The  purpose  of  this  Listening  Session 
is  to  allow  CSREES  and  ARS  partners 
and  stakeholders  an  opportunity  to 
identify  up  to  five  food  safety  research 
priorities  requiring  increased  attention 
over  the  next  five  years.  Ail  oral 
presentations  should  follow  the 
following  format: 

(1)  Provide  a  clear  description  of  up 
to  five  food  safety  priorities; 

(2)  Describe  the  current  state  of  affairs 
for  each  priority;  and 

(3)  Indicate  where  the  organization/ 
agency  would  like  to  be  in  five  years  in 
regard  to  each  priority. 

ARS  and  CSREES  are  seeking 
comments  on  research  priorities  related 
to  food  safety  topics  in  meat  and  poultry 
and  fresh  fruits  and  vegetables. 
Comments  are  solicited  on  such  subjects 
including,  but  not  limited  to,  pre-  and 
post-harvest  pathogen  reduction, 
mycotoxins,  residues,  poisonous  plants, 
good  manufacturing  practices,  worker 
education  and  antibiotic  resistance.  The 
food  safety  research  priorities  identified 
by  partners  and  stakeholders  will 
provide  valuable  input  for  USDA  food 
safety  agencies.  National  Program 
Leaders  from  CSREES  and  ARS  will 
conduct  a  series  of  follow-up  meetings 
to  develop  national  and  agency-wide 
strategies  for  working  with  partners  and 
stakeholders  to  help  them  achieve  their 
5-year  food  safety  research  goals. 

Making  Reservations  To  Attend  This 
Listening  Session 

When  making  a  reservation  for  a  5- 
minute  oral  comment  period, 
participants  should  provide  a  title  for 
their  presentation.  More  time  may  be 
available  in  the  conunent  session, 
depending  on  the  number  of  people 
wishing  to  make  a  presentation. 
Reservations  will  be  confirmed  on  a 
first-come,  first-served  basis.  The  final 
30  minutes  of  the  Listening  Session  will 
be  reserved  for  unscheduled 
participants  wishing  to  make  5-minute  - 
presentations.  Participants  who  require 
a  sign  language  interpreter  or  other 
special  accommodations  should  contact 
Dr.  Pat  Kendall  as  directed  above. 
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All  those  making  oral  presentations  at 
the  meeting  are  required  to  submit  the 
text  of  their  written  presentations. 
Those  unable  to  attend  the  meeting  may 
also  submit  written  presentations. 
Written  presentations  will  be  accepted 
through  July  14,  2003.  Written 
presentations  may  be  submitted  for  the 
record  by  e-mailing  them  to 
foodnuti®coop. ext.colostate.edu  or  by 
mailing  them  to:  CSREES/ARS  Listening 
Session;  c/o  Dr.  Pat  Kendall;  Colorado 
State  University;  Department  of  Food 
Science  and  Human  Nutrition-1571; 
Fort  Collins,  CO  80523-1571.  Please 
provide  three  copies  of  the  written 
presentations.  Presentations  also  may  be 
faxed  to  Dr.  Kendall  at  (970)  491-7252. 

Information  gathered  from  the 
Listening  Session  will  be  available  for 
review  on  the  CSREES  Web  page 
(http://www.reeusda.gov). 

Background  on  Listening  Sessions  and 
CSREES  Programs 

Section  102(b)  of  AREERA  (7  U.S.C. 
7612)  requires  that  CSREES  and  ARS,  in 
establishing  priorities  for  agricultural 
research,  extension,  and  education 
activities  conducted  or  funded  by 
CSREES  and  ARS,  solicit  and  consider 
input  and  recommendations  from 
persons  who  conduct  or  use  agricultural 
research,  extension,  or  education.  As 
part  of  this  ongoing  effort,  CSREES  and 
ARS  conduct  listening  sessions  to  solicit 
input  and  conunents  on  the 
effectiveness  of  the  existing  agricultural 
research,  education  and  extension 
programs  administered  by  CSREES  and 
ARS  in  meeting  current  and  future 
challenges  in  the  food  and  agricultural 
sciences. 

Section  1402  of  the  National 
Agricultural  Research,  Extension,  and 
Teaching  Policy  Act  of  1977 
(NARETPA),  7  U.S.C.  3101,  specifies 
that  the  purposes  of  agricultural 
research,  extension,  and  education  are 
to  (1)  enhance  the  competitiveness  of 
the  United  States  agriculture  and  food 
industry  in  an  increasingly  competitive 
world  environment;  (2)  increase  the 
long-term  productivity  of  the  United 
States  agriculture  and  food  industry 
while  maintaining  and  enhancing  the 
natural  resource  base  on  which  rural 
America  and  the  United  States 
agricultural  economy  depend:  (3) 
develop  new  uses  and  new  products  for 
agricultiu'al  commodities,  such  as 
alternative  fuels,  and  develop  new 
crops;  (4)  support  agricultural  research 
and  extension  to  promote  economic 
opportunity  in  rural  communities  and  to 
meet  the  increasing  demand  for 
information  and  technology  transfer 
throughout  the  United  States  agriculture 
industry;  (5)  improve  risk  management 


in  the  United  States  agriculture 
industry;  (6)  improve  the  safe 
production  and  processing  of,  and 
adding  of  value  to.  United  States  food 
and  fiber  resources  using  methods  that 
maintain  the  balance  between  yield  and 
environmental  soundness;  (7)  support 
higher  education  in  agricultuire  to  give 
the  next  generation  of  Americans  the 
knowledge,  technology,  and 
applications  necessary  to  enhance  the 
competitiveness  of  United  States 
agriculture:  and  (8)  maintain  an 
adequate,  nutritious,  and  safe  supply  of 
food  to  meet  human  nutritional  needs 
and  requirements. 

Section  1404  of  NARETPA,  7  U.S.C. 
3103,  defines  "Food  and  Agricultiual 
Sciences"  as  meaning  basic,  applied, 
and  developmental  research,  extension, 
and  teaching  activities  in  food  and  fiber, 
agricultural,  renewable  natural 
resources,  forestry,  and  physical  and 
social  sciences,  including  activities 
relating  to  the  following:  (1)  Animal 
health,  production,  and  well-being,  (2) 
plant  health  and  production,  (3)  animal 
and  plant  germplasm  collection  and 
preservation,  (4)  aquaculture,  (5)  food 
safety,  (6)  soil  and  water  conservation 
and  improvement,  (7)  forestry, 
horticulture,  and  range  management,  (8) 
nutritional  sciences  and  promotion,  (9) 
farm  enhancement,  including  financial 
management,  input  efficiency,  and 
profitability,  (10)  home  economics,  (11) 
rural  human  ecology,  (12)  youth 
development  and  agricultural 
education,  including  4-H  clubs,  (13) 
expansion  of  domestic  and  international 
markets  for  agricultural  conunodities 
and  products,  including  agricultural 
trade  barrier  identification  and  analysis, 
(14)  information  management  and 
technology  transfer  related  to 
agriculture,  (15)  biotechnology  related 
to  agriculture,  and  (16)  the  processing, 
distributing,  marketing,  and  utilization 
of  food  and  agricultural  products. 

CSREES  currently  supports 
agricultural  research,  extension  and 
education  activities  through  a  broad 
array  of  programs  which  includes  both 
formula  funded  and  competitively 
awarded  grant  programs.  The  formula 
funded  programs  include  the 
agricultural  research  programs 
authorized  under  the  Hatch  Act  (7 
U.S.C.  361a  et  seq.)  for  the  State 
Agricultural  Experiment  Stations; 
section  1445  of  NARETPA  (7  U.S.C. 
3222)  for  the  1890  Land-Grant 
Institutions  including  Tuskegee 
University,  and  West  Virginia  State 
College;  the  Mclntire-Stennis 
Cooperative  Forestry  Act  (16  U.S.C. 
582a  et  seq.);  and  section  1433  of 
NARETPA  (7  U.S.C.  3195)  for  the 
Animal  Health  and  Disease  Research 


program.  The  agricultural  extension 
programs  are  funded  under  section  3  of 
the  Smith-Lever  Act  (7  U.S.C.  343)  for 
the  cooperative  extension  services  at  the 
1862  Land-Grant  Institutions:  section 
3(d)  of  the  Smith-Lever  Act  (7  U.S.C. 
343(d))  for  targeted,  national  programs: 
and  section  1444  of  NARETPA  (7  U.S.C. 
3221)  for  the  1890  Land-Grant 
Institutions  including  Tuskegee 
University,  and  West  Virginia  State 
College.  Section  534(a)  of  the  Equity  in 
Educational  Land-Grant  Status  Act  of 
1994  (7  U.S.C.  301  note)  authorizes 
funding  for  the  1994  Institutions  to 
strengthen  their  teaching  programs  in 
food  and  agricultural  sciences. 

The  CSF£ES  competitive  grant 
programs  include  the  National  Research 
Initiative  authorized  under  section  2(b) 
of  the  Competitive,  Special,  and 
Facilities  Research  Grant  Act  (7  U.S.C. 
450i);  the  Initiative  for  Future 
Agriculture  emd  Food  Systems 
authorized  under  section  401  of 
AREERA  (7  U.S.C.  7621);  the  Integrated 
Research,  Education,  and  Extension 
Competitive  Grants  Program  authorized 
under  section  406  of  AREERA  (7  U.S.C. 
7626);  the  Food  and  Agricultural 
Sciences  National  Needs  Graduate 
Fellowship  Grants  Program  authorized 
under  section  1417(b)(6)  of  NARETPA 
(7  U.S.C.  3152(b)(6));  the  Higher 
Education  Challenge  Grants  Program 
authorized  under  section  1417(b)(1)  of 
NARETPA  (7  U.S.C.  3152(b)(1));  the 
Secondary  Agriculture  Education 
Challenge  Grants  Program  authorized 
under  section  1417(j)  of  NARETPA  (7 
U.S.C.  3152(j));  and  the  Hispanic- 
Serving  Institutions  Education  Grants 
Program  authorized  imder  section  1455 
of  NAREPTA  (7  U.S.C.  3241).  hi 
addition,  sections  535  and  536  of  the 
Equity  in  Educational  Land-Grant  Status 
Act  of  1994  (7  U.S.C.  301  note) 
authorize  competitive  capacity  building 
and  research  grant  programs  for  the 
1994  Institutions.  Further  information 
about  CSREES  grant  programs  is 
available  through  the  CSREES  Web  page 
at  http://www.reeusda.gov  as  the  above 
list  of  CSREES  grant  programs  is  not 
exhaustive. 

A  majority  of  the  agricultural 
research,  extension,  and  education 
activities  funded  by  CSREES  are 
conducted  through  the  1862  Land-Grant 
Institutions  which  were  established 
under  the  First  Morrill  Act  (7  U.S.C.  301 
et  seq.);  the  1890  Land-Grant 
Institutions  under  the  Second  Morrill 
Act  (7  U.S.C.  321  et  seq.);  and  the  1994 
Institutions  under  the  Equity  in 
Educational  Land-Grant  Status  Act  of 
1994  (7  U.S.C.  301  note). 

The  Agricultural  Research  Service 
(ARS)  is  the  in-house  research  agency  of 
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the  U.S.  Department  of  Agriculture 
(USDA).  Authority  for  ARS  research  is 
derived  from  the  Department  of 
Agriculttue  Organic  Act  of  1862  (7 
U.S.C.  2201),  which  established  the 
Department  of  Agriculture.  The  scope  of 
USDA's  agricultiu-al  research  programs 
has  been  expanded  and  extended  many 
times  since  the  Department  was  first 
created.  Today  ARS  has  a  workforce  of 
approximately  8,000  employees 
including  2,000  scientists  representing  a 
wide  range  of  disciplines.  ARS  conducts 
.  1,200  research  projects  at  over  100 
locations  across  the  country  and  at  four 
overseas  laboratories.  The  National 
Agricultural  Library  and  the  National 
Arboretum  are  also  part  of  ARS. 

ARS  conducts  research  to  develop 
and  transfer  solutions  to  agricultural 
problems  of  high  national  priority  and 
provides  information  access  and 
dissemination  to  (1)  Ensure  high- 
quality,  safe  food  and  other  agricidtural 
products,  (2)  assess  the  nutritional 
needs  of  americans,  (3)  sustain  a 
competitive  agricultural  economy,  (4) 
enhance  the  natural  resource  base  and 
the  environment,  and  (5)  provide 
economic  opportimities  for  rural 
citizens,  communities,  and  society  as  a 
whole. 

To  achieve  these  objectives,  ARS 
research  projects  are  divided  into 
National  Programs.  Currently,  ARS 
research  is  organized  into  22  National 
Programs  which  are  described  in  detail 
on  the  ARS  Web  site  at  http:// 
www.nps.ars.usda.gov/.  ARS  also  works 
to  ensure  the  timely  transfer  of  new 
knowledge  and  technologies  to  potential 
users.  ARS  seeks  to  broaden  public 
understanding  of  the  value  of 
agricidture  and  agricultural  research  to 
ensure  the  continued  primacy  of  the 
U.S.  agriculture  in  the  21st  century. 
Program  direction  related  specifically  to 
food  safety  programs  can  be  foimd  at 
http://www.nps.ars.  usda.gov/progranis/ 
programs.htm  ?NPNUMBER=  1 08. 

Done  in  Washington,  DC,  this  11th  day  of 
June,  2003. 

Joseph  J.  Jen, 

Undersecretary,  Research,  Education,  and 

Economics. 

[FR  Doc.  03-15275  Filed  6-16-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Request  for  Applications  (RFA): 
Community  Outreach  and  Assistance 
Partnership  Program 

ACTION:  Annoimcement  of  availability  of 
funds  and  request  for  applications  for 


the  Community  Outreach  and 
Assistance  Partnership  Program. 

SUMMARY:  In  accordance  wdth  section 
522(d)  of  the  Federal  Crop  Insurance 
Act  (Act),  the  Federal  Crop  Insurance 
Corporation  (FCIC),  operating  through 
the  Risk  Management  Agency  (RMA), 
announces  the  availability  of  up  to 
approximately  $3.5  miUion  in  fiscal 
year  (FY)  2003  for  collaborative 
outreach  and  assistance  programs  for 
women,  limited  resource,  socially 
disadvantaged  and  other  traditionally 
under-served  farmers  and  ranchers,  who 
produce  agricidtural  commodities 
covered  by  the  noninsured  crop  disaster 
assistance  program  (7  U.S.C.  7333); 
specialty  crops;  and  imder  served 
commodities  (For  purposes  of  this 
announcement,  these  commodities  are 
collectively  referred  to  as  "Priority 
Commodities").  Awards  under  this 
program  will  be  made  on  a  competitive 
basis  for  projects  of  up  to  one  year. 
Recipients  of  awards  must  demonstrate 
non-financial  benefits  from  a 
partnership  agreement  and  must  agree 
to  the  substantial  involvement  of  RMA 
in  the  project.  This  announcement  lists 
the  information  needed  to  submit  an 
appUcation  imder  this  program. 

Closing  Dates:  The  closing  date  and 
time  for  receipt  of  applications  under 
this  RFA  is  5  p.m.  Eastern  Time  on 
August  1,  2003.  Applications  received 
after  the  deadline  will  not  be  evaluated 
by  the  technical  review  panel. 
FOR  FURTHER  INFORMATION  CONTACT: 
Applicants  and  other  interested  parties 
are  encouraged  to  contact:  Marie 
Buchanan,  National  Outreach  Program 
Manager,  Telephone  (202)  690-2686, 
Facsimile  (202)  690-1518,  E-mail: 
Marie.Buchanan@usda.gov.  You  may 
also  obtain  additional  information 
regarding  this  announcement  frx>m  the 
RMA  Web  site  at  http:// 
www.rma.usda.gov.  Applicants  may 
dowidoad  an  application  package  for 
the  community  outreach  and  assistance 
partnership  program  from  the  Risk 
Management  Agency  (RMA)  Web  site  at: 
http://www.rma.usda.gov.  Applicants 
may  also  request  an  appUcation  package 
from:  Marie  Buchanan,  USDA'RMA, 
Community  Outreach  and  Assistance 
Prograni,  1400  Independence  Avenue, 
SW.,  Room  6709,  Stop  0805, 
Washington,  DC  20250-0805. 
Telephone  (202)  690-2686,  Facsimile 
(202)  690-1518,  E-mail: 
Marie.Buchanan@usda.gov. 

Applicemts  are  strongly  encouraged  to 
submit  completed  and  signed 
application  packages  using  overnight 
mail  or  delivery  service  to  ensure  timely 
receipt  by  the  USDA.  The  applicable 
address  for  such  submissions  is:  USDA- 


RMA,  Community  Outreach  and 
Assistance  Programs,  c/o  Marie 
Buchanan,  1400  Independence  Avenue 
SW.,  Room  6709,  Stop  0805, 
Washington,  DC  20250-0805. 

Completed  and  signed  application 
packages  sent  via  the  U.S.  Postal  Service 
must  also  be  sent  to  the  above  address. 
Applicants  using  the  U.S.  Postal  Service 
should  allow  for  extra  security- 
processing  time  for  mail  delivered  to 
government  offices. 

Faperworic.Reduction  Act 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995,  as 
amended  (44  U.S.C.  chapter  25),  the 
collection  of  information  requirements 
contained  in  this  announcement  have 
been  approved  under  OMB  Document 
Nos.  0348-0043,  034&-0044,  and  0348- 
0046  and  0348-0040. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  these  programs 
is  10.450. 

SUPPLEMENTARY  INFORMATION:  This 
announcement  consists  of  six  parts: 

Part  I.  General  Information 

A.  Legislative  Authority 

B.  Background 

C.  Project  Goal 

D.  Purpose 

E  Definition  of  Priority  Commodities 
Part  n.  Eligibility/Funding 

A.  Eligible  Applicants 

B.  Non-financial  Benefits 

C.  Project  Period 

D.  Availability  of  Funds  and  Amounts 
Part  in.  Program  Description 

A.  Recipient  Activities 

B.  RMA  Activities 

C.  Other  Activities 

Part  rv — Preparation  of  an  Application 

A.  Program  Application  Materials 

B.  Content  of  Applications 

C.  Submission  of  Applications 

D.  Acknowledgement  of  Applications 
Part  V — Review  Process 

A.  General 

B.  Evaluation  Criteria  and  Weights 

C.  Confidentiality 

Part  VI — Additional  Information 

A.  Requirement  to  Use  Program  Logo 

B.  ^Requirement  to  Provide  Project 
Information  to  an  RMA  representative 

C.  Private  Crop  Insurance  Organizations 
and  Potential  Conflicts  of  Interest 

D.  Access  to  Panel  Review  Information 

E.  Notification  of  Partnership  Agreement  - 
Awards 

F.  Confidential  Aspects  of  Proposals  and 
Awards 

G.  Reporting  Requirements 
H.  Audit  Requirements 

I.  Prohibitions  and  Requirements  with 

Regard  to  Lobbying 
J.  Applicable  OMB  Circulars 
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Part  I — Informatioii  for  the  Community 
Outreach  and  Assistance  Partnership 
Program 

A.  General  Information 

1.  Authority 

This  program  is  authorized  under 
section  522(d)(3)(F)  of  the  Federal  Crop 
Insurance  Act  (Act). 

2.  Background 

RMA  promotes  and  regulates  sound 
risk  management  solutions  to  improve 
the  economic  stability  of  American 
agriculture.  On  behalf  of  FCIC,  RMA 
does  this  by  offering  Federal  crop 
insurance  products  through  a  network 
of  private-sector  partners,  overseeing  the 
creation  of  new  risk  management 
products,  seeking  enhancements  in 
existing  products,  ensuring  the  integrity 
of  crop  insurance  programs,  offering 
outreach  programs  aimed  at  equal 
access  and  participation  of  underserved 
communities,  and  providing  risk 
management  education  and  information. 

One  of  RMA's  four  strategic  goals  is 
to  ensure  that  its  customers  are  well 
informed  as  to  the  risk  management 
solutions  available.  This  educational 
goal  is  supported  by  section  522(d)(3)(F) 
of  the  Act,  which  authorizes  FCIC 
funding  for  risk  management  training 
and  informational  efforts  for  agricultural 
producers  through  the  formation  of 
partnerships  with  public  and  private 
organizations.  With  respect  to  such 
partnerships,  a  priority  is  to  be  given  to 
producers  of  Priority  Commodities  (as 
specified  in  subsection  5  of  this 
section). 

>    3.  Project  Goal 

The  goal  of  this  program  is  to  ensure 
that  "  *  *  *  producers  will  be  better 
able  to  use  financial  management,  crop 
insurance,  marketing  contracts,  and 
other  existing  and  emerging  risk 
management  tools." 

4.  Purpose 

The  purpose  of  the  Community 
Outreach  and  Assistance  Partnership 
Program  is  to  ensure  that  women, 
limited  resource,  socially 
disadvantaged,  and  other  traditionally 
imderserved  producers  of  priority 
commodities  are  provided  information 
and  training  necessary  to  use  financial 
management,  crop  insurance,  marketing 
contracts,  and  other  existing  and 
emerging  risk  management  tools. 

Eacn  partnership  agreement  awarded 
through  this  program  will  provide  the 
applicant  with  funds,  guidance,  and  the 
substantial  involvement  of  RMA  to  carry 
out  an  outreach  and  assistance  program 
for  producers  in  a  specific  geographical 
area. 


5.  Definition  of  Priority  Commodities 

For  purposes  of  this  program.  Priority 
Conunodities  are  defined  as: 

•  Agricultural  commodities  covered 
by  (7  U.S.C.  7333).  Commodities  in  this 
group  are  commercial  crops  that  are  not 
covered  by  catastrophic  risk  protection 
crop  insurance,  are  used  for  food  or 
fiber  (except  livestock),  and  specifically 
include,  but  are  not  limited  to, 
floricultural,  ornamental  nursery, 
Christmas  trees,  turf  grass  sod, 
aquaculture  (including  ornamental  fish), 
and  industrial  crops. 

•  Specialty  crops.  Commodities  in 
this  group  may  or  may  not  be  covered 
under  a  Federal  crop  insurance  plan  and 
include,  but  are  not  limited  to,  fruits, 
vegetables,  tree  nuts,  syrups,  honey, 
roots,  herbs,  and  highly  specialized 
varieties  of  traditional  crops. 

•  Underserved  commodities.  This 
group  includes:  (a)  commodities, 
including  livestock  and  forage,  that  are 
covered  by  a  Federal  crop  insurance 
plan  but  for  which  participation  in  an 
area  is  below  the  national  average;  and 
(b)  commodities,  including  livestock, 
with  inadequate  crop  insurance 
coverage  produced  by  women,  limited 
resource,  socially  disadvantaged,  or 
beginning  farmers  and  ranchers. 

A  project  is  considered  as  giving 
priority  to  Priority  Commodities  if  the 
majority  of  the  outreach  and  educational 
activities  of  the  project  are  directed  to 
producers  of  any  of  the  three  classes  of 
conmiodities  listed  above  or  any 
combination  of  the  three  classes. 

Part  n—  Eiigibility/Funduig 

1 .  Eligible  Applicants 

Eligible  applicants  include 
educational  institutions,  commimity 
based  organizations,  associations  of 
farmers,  ranchers  and  other  nonprofit 
organizations  with  demonstrated 
capabilities  in  developing  and 
implementing  risk  management  and 
other  marketing  options  for  priority 
conamodities.  Individuals  are  not 
eligible  applicants.  Applicants  are 
encouraged  to  form  partnerships  with 
other  entities  that  complement,  enhance 
and/or  increase  the  effectiveness  and 
efficiency  of  the  proposed  project. 

Although  an  applicant  may  oe  eligible 
to  compete  for  an  award  based  on  its 
status  as  an  eligible  entity,  other  factors 
may  exclude  an  applicant  from 
receiving  Federal  assistance  under  this 
program  [e.g.  debarment  and 
suspension;  a  determination  of  non- 
performance on  a  prior  contract, 
cooperative  agreement,  grant  or 
partnership;  a  determination  of  a    ' 
violation  of  applicable  ethical 
standards). 


2.  Non-financial  Benefits 

To  be  eligible,  applicants  must  also  be 
able  to  demonstrate  that  they  will 
receive  a  non-financial  benefit  as  a 
result  of  a  partnership  agreement.  Non- 
financial  benefits  must  accrue  to  the 
applicant  and  must  include  more  than 
the  ability  to  provide  employment 
income  to  the  applicant  or  for  the 
applicant's  employees  or  the 
community.  The  applicant  must 
demonstrate  that  performance  under  the 
partnership  agreement  will  further  the 
specific  mission  of  the  applicant  (such 
as  providing  research  or  activities 
necessary  for  graduate  or  other  students 
to  complete  their  educational  program). 

3.  Project  Period 

Each  project  will  be  funded  for  a 
period  of  up  to  one  year  from  the  project 
starting  date  for  the  activities  described 
in  this  announcement. 

4.  Availability  of  Funds  and  Amounts 

The  amount  of  funds  available  in  FY 
2003  for  support  of  partnership 
agreement  awards  under  this  program  is 
up  to  approximately  $3.5  million.  There 
is  no  commitment  by  USDA/RMA  to 
fund  any  particular  project  or  to  make 
a  specific  number  of  awards.  Applicants 
awarded  a  partnership  agreement  for  an 
amount  that  is  less  than  the  amount 
requested  will  be  required  to  modify 
their  application  to  conform  to  the 
reduced  amount  before  execution  of  the 
partnership  agreement.  No  maximum  or 
minimum  funding  levels  have  been 
established  for  individual  projects  or 
geographic  locations.  It  is  expected  that 
the  awards  ^Vill  be  made  approximately 
60  days  after  the  application  deadline. 
All  awards  will  be  made  and  agreements 
completed  no  later  than  September  30, 
2003. 

Those  applicants  awarded  partnership 
agreements  require  a  match  often  (10) 
percent  of  the  award  amount.  The 
applicant's  contribution  must  be  from 
non-federal  funds  and  can  be  cash  or  in- 
kind. 

Partnership  agreement  funds  may  not 
be  used  to: 

1.  Plan,  repair,  rehabilitate,  acquire,  or 
construct  a  building  or  facility  including 
a  processing  facility; 

2.  To  purchase,  rent,  or  install  fixed 
equipment; 

3.  Repair  or  maintain  privately  ovraed 
vehicles; 

4.  Pay  for  the  preparation  of  the 
partnership  application; 

5.  Fund  political  activities; 

6.  Pay  costs  incurred  prior  to 
receiving  this  partnership  agreement; 

7.  Fund  any  activities  prohibited  in  7 
CFR  Parts  3015  and  3019,  as  applicable. 
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Part  in — Program  Description 

In  conductihg  activities  to  achieve  the 
purpose  and  goal  of  this  program,  the 
award  recipient  will  be  responsible  for 
the  activities  listed  under  paragraph  1  of 
this  part.  FCIC,  working  through  RMA. 
will  be  substantially  involved  in  the 
activities  listed  under  paragraph  2. 

1 .  Recipient  Activities 

Award  recipients  will  be  required  to 
perform  the  following  activities: 

•  Finalize  an  outreach  delivery  plan 
that  will  accomplish  the  purpose  of  this 
program.  The  plan  must  describe  the 
manner  in  which  various  tasks  for  the 
project  will  be  completed,  the  dates  by 
which  each  task  will  be  completed,  and 
the  partners  that  will  have 
responsibility  for  each  task.  Task 
milestones  must  be  listed  so  as  to  ensure 
that  progress  can  be  measured  at  various 
stages  throughout  the  life  of  the  project. 
The  plan  must  also  provide  for  the 
substantial  involvement  of  RMA  in  the 
project.  (Note:  All  partnership 
agreements  resulting  from  this 
announcement  will  include  delivery 
plans  in  a  table  format.  The  table  can  be 
obtained  from  the  RMA  Web  site  at: 
http://www.rma.usda.gov.  All 
applicants  are  strongly  encouraged  to 
refer  to  this  table  when  preparing  a 
delivery  plan  and  to  use  this  format  as 
part  of  the  application  narrative.) 

•  Assemble  risk  management 
instructional  materials  appropriate  for 
targeted  audience  to  be  used  in 
delivering  education  and  information. 
This  will  include:  (a)  Gathering  existing 
instructional  materials  that  meet  the 
needs  of  agricultural  producers  of 
agricultural  commodities;  (b)  identifying 
gaps  in  existing  instructional  materials; 
and  (c)  developing  new  materials  or 
modifying  existing  instructional 
materials  to  fill  existing  gaps. 

•  Develop  and  conduct  a  promotional 
program.  This  program  will  include 
activities  using  media,  newsletters, 
publications,  or  other  informational 
dissemination  techniques  that  are 
designed  to:  (a)  Raise  awareness  for  risk 
management;  (b)  inform  producers  of 
the  availability  of  risk  management 
tools;  and  (c)  inform  producers  of  the 
training  and  informational  opportunities 
being  offered. 

•  Deliver  risk  management  training 
and  informational  opportunities  to 
agricultural  producers  and  agribusiness 
professionals.  This  will  include 
organizing  and  delivering  outreach  and 
educational  activities  using  the 
instructional  materials  identified  earlier. 
Activities  should  be  directed  primarily 
to  agricultural  producers,  but  may 
include  those  agribusiness  professionals 


that  have  frequent  opportunities  to 
advise  producers  on  risk  management. 

•  Document  all  outreach  and 
educational  activities  conducted  under 
the  partnership  agreement  and  the 
results  of  such  activities,  including 
criteria  and  indicators  used  to  evaluate 
the  success  of  the  program.  The 
recipient  will  also  be  required  to 
provide  information  to  an  RMA 
representative  to  evaluate  all 
educational  activities  and  advise  RMA 
as  to  the  effectiveness  of  activities. 

2.  RMA  Activities 

RMA  will  be  responsible  for  the 
following  activities: 

•  Review  and  approve  in  advance  the 
recipient's  project  delivery  plan. 

•  Collaborate  with  the  recipient  in 
assembling  risk  management  materials 
for  producers.  This  will  include:  (a) 
Reviewing  and  approving  in  advance  all 
educational  materials  for  technical 
accuracy;  (b)  serving  on  ciuriculiun 
development  workgroups;  (c)  providing 
curriculum  developers  with  fact  sheets 
and  other  risk  management  publications 
that  have  been  prepared  by  RMA;  (d) 
advising  the  applicant  on  the  materials 
available  over  the  internet  through  the 
AgRisk  Education  Library;  (e)  advising 
the  applicant  on  technical  issues  related 
to  crop  insureince  instructional 
materials;  and  (f)  advising  the  applicant 
on  the  use  of  the  standardized  design 
and  layout  formats  to  be  used  on 
program  materials. 

•  Collaborate  with  the  recipient  on  a 
promotional  program  for  raising 
awareness  for  risk  management  and  for 
informing  producers  of  training  and 
informational  opportimities.  This  will 
include:  (a)  Reviewing  and  approving  in 
advance  all  promotional  plans, 
materials,  and  programs;  (b)  serving  on 
workgroups  that  plan  promotional 
programs;  (c)  advising  the  applicant  on 
technical  issues  relating  to  the 
presentation  of  crop  insurance  products 
in  promotional  materials;  and  (d) 
participating,  as  appropriate,  in  media 
programs  designed  to  raise  general 
awareness  or  provide  farmers  with  risk 
management  education. 

•  Collaborate  with  the  recipient  on 
the  delivery  of  education  to  agricultural 
producers  and  agribusiness  leaders. 
This  will  include:  (a)  Reviewing  and 
approving  in  advance  all  producer  and 
agribusiness  educational  delivery  plans; 
(b)  advising  the  applicant  on  technical 
issues  related  to  the  delivery  of  crop 
insurance  education  and  information; 
and  (c)  assisting,  the  applicant  in 
informing  crop  insurance  professioneils 
about  educational  plans  and  scheduled 
meetings. 


•  Reviewing  and  approving 
recipient's  documentation  of  risk 
management  educational  and  outreach 
activities. 

3.  Other  Activities 

In  addition  to  the  specific,  required 
activities  listed  above,  the  applicant 
may  suggest  other  outreach  activities 
that  would  contribute  directly  to  the 
purpose  of  this  program.  For  any 
additional  activity  suggested,  the 
applicant  should  identify  the  objective 
of  the  activity,  the  specific  tasks 
required  to  meet  the  objective,  specific 
time  lines  for  performing  the  tasks,  and 
specific  responsibilities  of  the  partners. 
The  applicant  must  also  identify 
specific  ways  in  which  RMA  could  have 
substantial  involvement  in  the  proposed 
outreach  activity. 

Part  rv — ^Preparation  of  an  Application 

A.  Program  Application  Materials 

Program  application  materials  under 
this  announcement  may  be  downloaded 
from  the  RMA  Web  site  at:  http:// 
www.rma.usda.gov.  Applicants  may 
also  request  application  materials  from: 
Marie  Buchanan,  Telephone  (202)  690- 
2686.  Facsimile  (202)  690-1518.  E-mail: 
Marie.Buchanan@usda.gov. 

B.  Content  of  Applications 

A  complete  and  valid  application 
package  must  include  an  original,  two 
paper  copies,  and  one  electronic  copy 
(Microsoft  Word  format  preferred)  of  the 
application  package  on  diskette  or 
compact  disc  and  must  include  the 
following: 

1 .  Applicants  must  specif\'  whether 
their  application  is  a  new,  renewal,  or 
resubmitted  application  and  provide  the 
required  information  in  accordance  with 
the  following: 

2.  New  Applications — This  is  a 
project  application  that  has  not  been 
preciously  submitted  to  the  RMA 
Outreach  Program.  All  new  applications 
will  be  reviewed  competitively  using 
the  selection  process  and  evaluation 
criteria  described  in  this  RFA. 

3.  Renewal  Applications — This  is  a 
project  proposal  that  requests  additional 
funding  for  a  project  beyond  the  period 
that  was  approved  in  an  original  or 
amended  award.  Applications  for 
renewed  funding  must  contain  the  same 
information  as  required  for  new 
applications,  and  additionally  must 
contain  a  Progress  Report.  Renewal 
applications  must  be  received  by  the 
relevant  due  dates,  will  be  evaluated  in 
competition  with  other  pending 
applications,  and  will  be  reviewed 
according  to  the  same  evaluation  criteria  ' 
as  new  applications. 
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4.  Resubmitted  Applications — This  is 
a  proposal  that  was  previously 
submitted  to  the  RMA  Outreach  office, 
but  was  not  funded.  Resubmitted 
proposals  must  be  reviewed  by  the 
relevant  due  dates,  will  be  evaluated  in 
competition  with  other  pending 
applications,  and  will  be  reviewed 
according  to  the  same  evaluation  criteria 
as  new  applications. 

5.  A  completed  and  signed  OMB 
Standard  Form  424,  "Application  for 
Federal  Assistance." 

6.  A  completed  and  signed  OMB 
Standard  Form  424-A,  "Budget 
Information — Non-construction 
Programs."  Indirect  costs  allowed  for 
projects  submitted  under  this 
announcement  will  be  limited  to  10 
percent  of  the  total  direct  cost  of  the 
partnership  or  cooperative  agreement. 

7.  A  budget  and  detailed  narrative  in 
support  of  the  budget  that  shows  all 
funding  sources  and  itemized  costs  for 
each  line  item  contained  in  the  SF- 
424A.  All  budget  categories  must  be 
individually  listed  (with  costs)  in  the 
same  order  as  the  budget  and  justified 
on  a  separate  sheet  of  paper  and  placed 
immediately  behind  the  SF-424A. 
There  must  be  a  detailed  breakdown  of 
all  costs,  including  indirect  costs. 
Include  budget  notes  on  each  budget 
line  item  detailing  how  each  line  item 
was  derived.  Also  provide  a  brief 
narrative  description  of  any  costs  that 
may  require  explanation  (i.e.,  why 
specific  costs  may  be  higher  than  market 
costs).  Only  items  or  services  that  are 
necessary  for  the  successful  completion 
of  the  project  will  be  funded  as 
permitted  under  the  Act,  the  applicable 
Federal  cost  principles,  and  are  not 
prohibited  under  any  other  Federal 
statute.  Salaries  of  project  personnel 
should  be  requested  in  proportion  to  the 
effort  that  they  would  devote  to  the 
project. 

8.  A  completed  and  signed  ONfB 
Standard  Form  424-B — "Assurances, 
Non-constructive  Programs." 

9.  A  "Statement  of  Non-financial 
Benefits."  (Refer  to  Part  I.B.2  "Non- 
financial  Benefits") 

10.  A  narrative  title  page.  This  single 
page  can  provide:  (a)  The  name  of  the 
project;  (b)  the  name  of  the  program;  (c) 
the  geographic  area  and  target  audience 
for  which  the  project  will  be  directed; 
(d)  the  organization  submitting  the 
application;  (e)  a  listing  of  project 
partners;  (f)  a  brief  project  siunmary; 
and  (g)  information  needed  to  contact 
the  project's  leader,  including  an  e-mail 
address. 

11.  A  written  narrative  (limited  to 
fifteen  single-sided  pages)  that  describes 
the  outreach  project  in  detail,  including 
the  program  delivery  plan.  The  narrative 


should  provide  reviewers  with 
sufficient  information  to  effectively 
evaluate  the  merits  of  the  application 
under  the  criteria  contained  in  Part  V. 
Fn  preparing  narratives,  applicants  are 
strongly  encouraged  to  carefully  review 
and  uinderstand  the  specific  features  and 
authorities  governing  the  specific 
program  for  which  funds  are  being 
requested,  as  described  in  this 
announcement.  The  narrative  should 
include  the  circumstances  giving  rise  to 
the  proposed  activity;  a  clear,  concise 
statement  of  the  objectives:  the  steps 
necessary  to  implement  th§  program  to 
attain  the  objectives;  an  evaluation  plan 
for  the  activities;  and  a  management  and 
work  plan  that  describes  how  the 
activities  will  be  managed  by  the 
applicant.  Also,  all  partnerships 
resulting  fi-om  this  announcement  will 
have  delivery  plans  that  are  prepared 
using  a  specific  table  format.  The 
delivery  plan  should  identify  each 
objective  and  the  key  tasks  to  achieve 
the  objective,  the  entity  responsible  for 
the  task,  the  completion  date,  the  task 
location,  and  RMA's  role.  A  sample 
table  format  is  available  from  the  RMA 
Web  site  http://www.rma.usda.gov  or 
can  be  provided  by  RMA  upon  request. 
Applicants  are  strongly  encouraged  to 
refer  to  this  table  when  preparing  a 
delivery  plan  and  to  use  this  table 
format  in  that  portion  of  the  application 
narrative  that  addresses  the  delivery 
plan.  The  table  can  be  attached  as  an 
Appendix  to  the  narrative. 

12.  An  appendix  containing  exhibits 
that  the  applicant  believes  will  directly 
support  the  information  provided  in  the 
narrative.  (Optional) 

13.  A  completed  and  signed  OMB 
Standard  Form  LX.L,  "Disclosure  of 
Lobbying  Activities." 

14.  A  completed  and  signed  AD-1047, 
"Certification  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters  (Primary  Covered 
Transactions." 

15.  A  completed  and  signed  AD-1049, 
"Certification  Regarding  Drug-Free 
Workplace." 

C.  Submission  of  Applications 

1 .  An  original  and  two  paper  copies 
of  the  completed  and  signed 
application,  and  one  electronic  copy 
(Microsoft  Word  format  preferred)  on 
diskette  or  compact  disc  must  be 
submitted  in  one  package  at  the  time  of 
initial  submission. 

2.  All  applications  must  be  received 
by  the  deadline.  Applications  that  do 
not  meet  all  the  requirements  in  this 
announcement  are  considered  as  late 
applications.  Late  or  incomplete 
applications  will  not  be  considered  and 
will  be  retiuned  to  the  applicant. 


3.  Applications  submitted  through 
express,  overnight  mail  or  another 
delivery  service  will  be  considered  as 
meeting  the  aimoimced  deadline  only  if 
they  are  received  in  the  mailroom  at  the 
address  stated  above  for  express, 
overnight  mail  or  another  delivery 
service  on  or  before  the  deadline. 
Applicants  are  cautioned  that  express, 
overnight  mail  or  other  delivery  services 
do  not  always  deliver  as  agreed. 
Applicants  should  take  this  into  account 
because  failure  of  such  delivery  services 
will  not  extend  the  deadline.  The 
address  must  appear  on  the  envelope  or 
package  containing  the  application  with 
the  note  "Attention:  Community 
Outreach  and  Assistance  Partnership 
Program." 

Mailed  applications  will  be 
considered  as  meeting  the  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  in  the  mailroom  at 
the  address  stated  above  for  mailed 
applications.  Applicants  are  responsible 
for  mailing  applications  well  in 
advance,  to  ensiue  that  applications  are 
received  on  or  before  the  deadline  time 
and  date.  Applicants  using  the  U.S. 
Postal  Service  should  allow  for  the  extra 
time  for  delivery  due  to  the  additional 
security  measures  that  mail  delivered  to 
government  offices  in  the  Washington 
D.C.  area  now  requires. 

4.  RMA  caimot  accommodate 
transmissions  of  applications  by 
facsimile  or  through  other  electronic 
media.  Therefore,  applications 
transmitted  electronically  will  not  be 
accepted  regardless  of  the  date  or  time 
of  submission  or  the  time  of  receipt. 

5.  The  deadline  for  receipt  of  an 
application  is  5  p.m.  Eastern  Time  on 
August  1,  2003.  The  application 
deadline  is  firm  as  to  date  and  hoiu  and 
applies  to  submission  of  the  original 
application  and  two  copies. 

D.  Acknowledgement  of  Applications 

Receipt  of  applications  will  be 
acknowledged  by  e-mail,  whenever 
possible.  Therefore,  applicemts  are 
encouraged  to  provide  e-mail  addresses 
in  the  application.  If  an  e-mail  address 
is  not  indicated  on  an  application, 
receipt  will  be  acknowledged  by  letter. 
There  will  be  no  notification  of 
incomplete,  unqualified  or  unfunded 
applications  until  the  awards  have  been 
made. 

When  received  by  RMA,  applications 
will  be  assigned  an  identification 
niunber.  This  number  will  be 
communicated  to  applicants  in  the 
acknowledgement  of  receipt  of 
applications.  An  application's 
identification  number  should  be 
referenced  in  all  correspondence 
regarding  the  application.  If  the 
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applicant  does  not  receive  an 
acknowledgement  within  15  days  of  the 
submission  deadline,  the  applicant 
should  contact  Marie  Buchanan  at  (202) 
690-2686. 

Part  V — ^Review  Process 

A.  General 

Each  application  wrill  be  eveiluated 
using  a  two-part  process.  First,  each 
application  will  be  screened  by  RMA 
persoimel  to  ensure  that  it  meets  the 
requirements  in  this  annoimcement. 
Applications  that  do  not  meet  the 
requirements  of  this  aimouncement  or 
are  incomplete  will  not  receive  further 
consideration. 

Second,  a  review  panel  will  consider 
the  merits  of  all  applications  that  meet 
the  requirements  in  the  announcement. 
The  evaluation  of  each  application  will 
be  conducted  by  a  panel  of  not  less  than 
three  independent  reviewers.  Reviewers 
will  be  drawn  fi'om  USDA,  other  federal 
agencies,  and  others  representing  public 
and  private  organizations,  as  needed. 
The  narrative  and  any  appendixes 
provided  by  each  applicant  will  be  used 
by  the  review  panel  to  evaluate  the 
merits  of  the  project  that  is  being 
proposed  for  funding.  The  panel  will 
examine  and  score  applications  based 
on  the  "Evaluation  Criteria  and 
Weights"  contained  in  this  paragraph  B 
of  this  part. 

Applications  will  be  evaluated  and 
scored  in  each  of  the  foiu  criteria  listed 
below.  The  panel  will  be  looking  for  the 
specific  elements  listed  with  each 
criterion  when  evaluating  the 
applications  and  scoring  them.  For  each 
application,  panel  members  will  assign 
a  point  value  up  to  the  maximum  for 
each  criterion.  After  all  reviewers  have 
evaluated  and  scored  each  of  the 
applications,  the  scores  for  the  entire 
panel  will  be  averaged  to  determine  an 
application's  final  score. 

After  assigning  points  upon  those 
criteria,  applications  will  be  listed  in 
initial  rank  order  and  presented,  along 
with  funding  level  recommendations,  to 
the  Manager  of  FCIC,  who  will  make  the 
final  decision  on  awarding  of  a 
partnership  agreement.  Applications 
will  then  be  funded  in  final  rank  order 
until  all  available  funds  have  been 
expended.  Applicants  must  score  50 
points  or  more  during  the  first  round  to 
be  considered  for  funding.. Unused 
remaining  funds  from  the  first  round  of 
competition  will  be  allocated  to  the 
second  round  of  competition.  Unless  the 
applicant  withdraws  their  proposal, 
eligible,  but  unfunded,  proposals  from 
the  first  competition  will  be  considered 
in  the  second  competition,  with  or 
without  a  revision  by  the  applicant. 


An  organization,  or  group  of 
organizations  in  partnership,  may  apply 
for  funding  under  other  FCIC  or  RMA 
programs,  in  addition  to  the  programs 
described  in  this  aimouncement. 
However,  if  the  Manager  of  FCIC 
determines  that  an  application 
recommended  for  funding  under  this 
announcement  is  sufficiently  similar  to 
a  project  that  has  been  funded  or  has 
been  recommended  to  be  funded  luider 
another  FQC  or  RMA  education  or 
outreach  program,  then  the  Manager 
may  elect  to  not  fund  that  application  in 
whole  or  in  part. 

B.  Evaluation  Criteria  and  Weights 

Applications  will  be  evaluated 
according  to  the  following  criteria: 

1.  Project  Management — Maximum  2Q 
Points 

The  applicant  must  demonstrate  an 
ability  to  implement  soimd  and  effective 
project  management  practices.  Higher 
scores  will  be  awarded  to  applicants 
that  can  demonstrate  organizational 
skills,  leadership,  and  experience  in 
delivering  services  or  programs  that 
assist  women,  limited  resource,  socially 
disadvantaged  and  other  traditionally 
xmderserved  producers.  If  the  applicant 
has  been  a  recipient  of  other  Federal  or 
other  government  grants,  cooperative 
agreements,  or  contracts,  the  applicant 
must  also  detail  that  they  have 
consistently  complied  with  financial 
and  program  reporting  and  auditing 
requirements.  Applicants  that  will  . 
employ,  or  have  access- to,  personnel 
who  have  experience  in  directing 
agricultural  programs  or  providing 
outreach  programs  that  benefit 
producers  will  receive  higher  rankings. 

2.  Collaborative  Partnering — Maximum 
50  Points 

The  applicant  must  demonstrate 
experience  and  capacity  to  partner  with 
and  gain  the  support  of  other  agencies, 
grower  organizations,  agribusiness 
professionals,  and  agricultural  leaders  to 
enhance  the  quality  and  effectiveness  of 
the  program.  Applicants  will  receive 
higher  scores  to  the  extent  that  they  can 
dociunent  and  demonstrate:  (a)  That 
partnership  commitments  are  in  place 
for  the  express  purpose  of  delivering  the 
program  in  this  announcement;  (b)  that 
a  broad  and  diverse  group  of  farmers 
and  ranchers  will  be  reached;  and  (c) 
that  a  substantial  effort  has  been  made 
to  partner  with  organizations  that  can 
meet  the  needs  of  producers  that  are 
women;  limited  resource,  socially 
disadvantaged  and  other  traditionally 
under-served  farmers  and  ranchers. 


3.  Delivery  Plan — Maximum  15  Points 

The  applicant  must  demonstrate  that 
its  program  delivery  plan  is  clear  and 
specific.  For  each  of  the  applicant's 
responsibilities  contained  in  the 
description  of  the  program,  the 
applicant  must  demonstrate  that  it  can 
identify  specific  tasks  and  provide 
reasonable  time  lines  that  further  the 
purpose  of  this  program.  Applicants 
will  obtain  a  higher  score  to  the  extent 
that  the  tasks  of  the  project  are  specific, 
measurable,  and  reasonable,  have 
specific  time  frames  for  completion,  and 
relate  directly  to  the  required  activities 
and  program  objectives  described  in  this 
announcement.  For  guidance  on  a 
delivery  plan  format,  applicants  are 
encouraged  to  refer  to  the  table  in  the 
appendix  of  this  notice. 

4.  Project  Benefits — Maximum  15  Points 

The  applicant  must  demonstrate  that 
the  project  benefits  to  women,  limited 
resource,  socially  disadvantaged  and 
other  traditionally  underserved 
producers  warrant  the  funding  - 
requested.  Applicants  will  be  scored 
according  to  the  extent  they  can:  (a) 
Reasonably  estimate  the  number  of 
producers  reached  through  the  project; 
(b)  justify  the  estimates  with  clear 
specifics  related  to  the  delivery  plan;  (c) 
identify  the  actions  producers  will 
likely  be  able  to  take  as  a  result  of  the 
project;  and  (d)  identify  specific 
measures  for  evaluating  the  success  of    . 
the  project.  Reviewers'  scoring  will  be 
based  on  the  scope  and  reasonableness 
of  the  applicants'  estimates  of  producers 
reached  through  the  project,  clear 
descriptions  of  specific  expected  project 
benefits  for  producers,  and  well- 
constructed  plans  for  measuring  the 
project's  effectiveness. 

5.  Diversity — Maximum  20  Points 

Applicant  must  identify  the 
geographic  areas  to  be  served.  After 
applications  have  been  evaluated  and 
awarded  points  imder  the  first  four 
criteria,  applications  that  promote  the 
broadest  geographic  diversity  will 
receive,  the  highest  score. 

C.  Confidentiality 

The  names  of  applicants,  the  names  of 
individuals  identified  in  the 
applications,  the  content  of 
applications,  and  the  panel  evaluations 
of  applications  will  all  be  kept 
confidential,  except  to  those  involved  in 
the  review  process,  to  the  extent 
permitted  by  law.  In  addition,  the 
identities  of  review  panel  members  wdll 
remain  confidential  throughout  the 
entire  review  process  and  will  not  be 
released  to  applicants.  At  the  end  of  the 
fiscal  year,  names  of  panel  members 
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will  be  made  available.  However, 
panelists  will  not  be  identified  with  the 
review  of  any  particular  application. 

Part  VI — Additional  Information 

A.  Requirement  To  Use  Program  Logo 

Applicants  awarded  partnership 
agreements  will  be  required  to  use  a 
program  logo  and  design  provided  by 
RMA  for  all  instructional  and 
promotional  materials. 

B.  Requirement  To  Provide  Project 
Information  to  an  RMA-selected 
Contractor 

Applicants  awarded  partnership 
agreements  will  be  required  to  assist 
RMA  in  evaluating  the  effectiveness  of 
its  education  programs  by  providing 
documentation  of  outreach  activities 
and  related  information  to  any 
contractor  selected  by  RMA  for  program 
evaluation  purposes. 

C.  Private  Crop  Insurance  Organizations 
and  Potential  Conflicts  of  Interest 

Private  organizations  that  are 
involved  in  the  sale  of  Federal  crop  - 
insurance,  or  that  have  financial  ties  to 
such  organizations,  are  eligible  to  apply 
for  funding  under  either  of  the  two 
educational  programs  described  in  this 
announcement.  However,  such  entities 
will  not  be  allowed  to  receive  funding 
to  conduct  activities  that  would 
otherwise  be  required  under  a  Standard 
Reinsurance  Agreement  or  any  other 
agreement  in  effect  between  FCIC  and 
the  entity.  Such  entities  will  also  not  be 
allowed  the  receive  funding  to  conduct 
activities  that  could  be  perceived  by 
producers  as  promoting  one  company's 
services  or  products  over  {mother's.  If 
applying  for  funding,  such  organizations 
are  encouraged  to  be  sensitive  to 
potential  conflicts  of  interest  and  to 
describe  in  their  application  the  specific 
actions  they  will  take  to  avoid  actual 
and  perceived  conflicts  of  interest. 

D.  Access  to  Panel  Review  Information 

Upon  written  request  from  the 
applicant,  scores  from  the  evaluation 
panel,  not  including  the  identity  of 
reviewers,  will  be  sent  to  the  applicant 
after  the  review  and  awards  process  has 
been  completed. 

E.  Notification  of  Partnership 
Agreement  Awards 

Following  approval  by  the  awarding 
official  of  RMA  of  the  applications 
selected  for  funding,  project  leaders 
whose  applications  have  been  selected 
for  funding  will  be  notified.  Within  the 
limit  of  funds  available  for  such  a 
purpose,  the  awarding  official  of  RMA 
shall  enter  into  a  partnership 
agreements  with  those  applicants  whose 


applications  are  judged  to  be  most 
meritorious  under  the  procedures  set 
forth  in  this  announcement.  The 
agreements  provide  the  amount  of 
Federal  funds  for  use  in  the  project 
period,  the  terms  and  conditions  of  the 
award,  and  the  time  period  for  the 
project. 

The  effective  date  of  the  agreement 
shall  be  on  the  date  the  agreement  is 
executed  by  both  parties  and  it  shall 
remain  in  effect  for  up  to  one  year.  RMA 
will  then  extend  to  award  recipients,  in 
writing,  the  authority  to  draw  down 
funds  for  the  purpose  of  conducting  the 
activities  listed  in  the  agreement.  All 
funds  provided  to  the  applicant  by  FCIC 
must  be  expended  solely  for  the  purpose 
for  which  the  funds  are  obligated  in 
accordance  with  the  approved 
agreement  and  budget,  the  regulations, 
the  terms  and  conditions  of  the  award, 
and  the  applicability  of  Federal  cost 
principles.  No  commitment  of  Federal 
assistance  beyond  the  project  period  is 
made  or  implied  for  any  award  resulting 
from  this  notice.  Notification  of  denial 
of  funding  will  be  sent  to  applicants 
after  final  funding  decisions  have  been 
made.  Reasons  for  denial  of  funding  can 
include  incomplete  proposals,  scored 
low  or  were  duplicative. 

F.  Confidential  Aspects  of  Proposals 
and  Awards 

When  an  application  results  in  a 
partnership  agreement,  it  becomes  a  part 
of  the  official  record  of  RMA 
transactions,  available  to  the  public 
upon  specific  request.  Information  that 
the  Secretary  of  Agriculture  determines 
to  be  of  a  confidential,  privileged,  or 
proprietary  nature  will  be  held  in 
confidence  to  the  extent  permitted  by 
law.  Therefore,  any  information  that  the 
applicant  wishes  to  be  considered 
confidential,  privileged,  or  proprietary 
should  be  clearly  marked  within  an 
application,  including  the  basis  for  such 
designation.  The  original  copy  of  a 
proposal  that  does  not  result  in  an 
award  will  be  retained  by  RMA  for  a 
period  of  one  year.  Other  copies  will  be 
destroyed.  Copies  of  proposals  not 
receiving  awards  will  be  released  only 
with  the  express  written  consent  of  the 
applicant  or  to  the  extent  required  by 
law.  A  proposal  may  be  withdrawrn  at 
any  time  prior  to  award. 

G.  Reporting  Requirements 

Applicants  awarded  partnership 
agreements  will  be  required  to  submit 
quarterly  progress  and  financial  reports 
(OMB  Standard  Form  269)  throughout 
the  project  period,  as  well  as  a  final 
program  and  financial  report  not  later 
than  90  days  after  the  end  of  the  project 
period. 


H.  Audit  Requirements 

Applicants  awarded  partnership 
agreements  are  subject  to  audit. 

/.  Prohibitions  and  Requirements  With 
Regard  to  Lobbying 

Section  1352  of  Public  Law  101-121. 
enacted  on  October  23, 1989.  imposes 
prohibitions  and  requirements  for 
disclosure  and  certification  related  to 
lobbying  on  recipients  of  Federal 
contracts,  grants,  cooperative 
agreements,  and  loans.  It  provides 
exemptions  for  Indian  Tribes  and  tribal 
organizations.  Current  and  prospective 
recipients,  and  any  subcontractors,  are 
prohibited  from  using  Federal  funds, 
other  than  profits  from  a  Federal 
contract,  for  lobbying  Congress  or  any 
Federal  agency  in  connection  with  the 
award  of  a  contract,  grant,  cooperative 
agreement,  or  loan.  In  addition,  for  each 
award  action  in  excess  of  $100,000 
($150,000  for  loans)  the  law  requires 
recipients  and  any  subcontractors:  (1) 
To  certify  that  they  have  neither  used 
nor  will  use  any  appropriated  funds  for 
payment  of  lobbyists;  (2)  to  disclose  the 
name,  address,  payment  details,  and 
purpose  of  any  agreements  with 
lobbyists  whom  recipients  of  their 
subcontractors  will  pay  with  profits  or 
other  non-appropriated  funds  on  or  after 
December  22.  1989;  and  (3)  to  file 
quarterly  up-dates  about  the  use  of 
lobbyists  if  material  changes  occur  in 
their  use.  The  law  establishes  civil 
penalties  for  non-compliance.  A  copy  of 
the  certification  and  disclosure  forms 
must  be  submitted  with  the  application 
and  are  available  from  Marie  Buchanan 
at  the  above  stated  address  and 
telephone  number. 

/.  Applicable  OMB  Circulars 

All  partnership  agreements  funded  as 
a  result  of  this  notice  will  be  subject  to 
the  requirements  contained  in  all 
applicable  OMB  circulars. 

Ross }.  Davidson,  Jr., 

Manager.  Federal  Crop  Insurance 
Corporation. 

[PR  Doc.  03-15205  Filed  6-16-03;  8:45  ami 

BILUNG  CODE  3410-08-P 


DEPARTMENT  OF  COMMERCE 
[I.D.  061203C] 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
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Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

'  Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Tortugas  Access  Permits. 

Form  Numberis):  None. 

OMB  Approval  Number.  0648-0418. 

Type  of  Request  Regular  submission. 

Burden  Hours:  8. 

Number  of  Respondents:  31. 

Average  Hours  Per  Response:  10 
minutes  for  an  application;  2  minutes 
for  a  notification;  and  90  minutes  for  an 
appeal. 

Needs  and  Uses:  Persons  must  obtain 
a  permit  in  order  to  gain  access  to  the 
Tortugas  ecological  reserve.  Permit 
holders  must  notify  NOAA  by  radio  no 
less  than  30  minutes  and  no  more  than 
6  hours  before  entering  the  reserve,  and 
when  leaving  it.  Permit  actions  may  be 
appealed  The  purposes  of  the  access 
permit  and  notifications  are  to  (1) 
protect  this  imique  deepwater  coral  reef 
and  (2)  facilitate  the  enforcement  of  the 
no-take  regulations  in  this  remote  area. 
Applications  and  notifications  are  made 
by  phone.  Appeals  must  be  in  writing. 

Affected  Public:  Business  or  other  for- 
profit  organizations;  individuals  or 
households;  not-for-profit  institutions; 
and  State,  Local,  or  Tribal  Government. 

Frequency.  On  occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer.  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266.  Department  of 
Commerce.  Room  6625, 14th  and 
Constitution  Avenue,  NW..  Washington. 
DC  20230  (or  via  the  Internet  at 
dHynek@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202.  New  Executive 
Office  Building.  Washington.  DC  20503. 

Dated:  June  10,  2003. 
Gwelinar  Banks. 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  03-15295  Filed  6-16-03;  8:45  am] 
BILUNG  CODE  3510-NK-S 


DEPARTMENT  OF  COMMERCE 

Office  of  the  Secretary    •  • 

[Docket  Number:  030520131-3131-01] 

Privacy  Act  of  1974;  Altered  System  of 
Records 

AGENCY:  Office  of  the  Secretary. 
Department  of  Commerce. 

ACTION:  Notice  and  request  for 
comments  ^ 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974. 
as  amended.  5  U.S.C.  552a.  the 
Department  of  Commerce  (Department) 
is  issuing  notice  df  our  intent  to  amend 
the  system  of  records  entitled 
Commerce  Department  System  2. 
"Accounts  Receivable."  to  add  to  this 
system  records  compiled  in  conjunction 
with  new  pronoundements  issued  by 
federal  authoritative  agencies  for  debt 
collection.  We  invite  public  comment 
on  the  proposed  changes  in  this 
publication. 

DATES:  Comment  Date:  To  be 
considered,  written  comments  must  be 
submitted  on  or  before  July  17.  2003. 

Effective  Date:  Unless  comments  are 
received,  the  amendments  will  become 
effective  as  proposed  on  the  date  of 
publication  of  a  subsequent  notice  in 
the  Federal  Register. 

ADDRESSES:  Comments  may  be  mailed  to 
Deputy  Chief  Financial  Officer,  Office  of 
Financial  Management,  U.  S. 
Department  of  Commerce,  Room  6827, 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Casias  at  202-482-1207. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Privacy  Act  of  1974  (5  U.S.C. 
552a)  and  the  Office  of  Management  and 
Budget  (OMB)  Circular  No.  A-130.  OMB 
Circular  A-129  (Revised)  and  the 
Departments  of  Treasury /Justice  Federal 
Claims  Collections  Standards  (Final 
Rule),  the  Department  has  completed  a 
review  of  its  Privacy  Act  systems  of 
records  notices  for  the  purpose  of  debt 
collection.  In  addition,  other  minor 
administrative  updates  are  being 
amended  to  the  system  location, 
categories  of  records,  routine  uses, 
storage,  retrievability,  notification 
procedure,  and  records  access 
procedures. 

Commerce/Dept-2 

SYSTEM  LOCATION: 

Delete:  a.  through  g. 
Add: 

(1)  For  Office  of  the  Secretary  (OS), 
which  includes  Gifts  &  Bequests  Fund, 


Salaries  &  Expense  Fund,  and  Working 
Capital  Fund: 

a.  NIST,  100  Bureau  Drive,  Building 
101,  Room  C29.  Gaithersburg.  MD  20899 

b.  Washington  National  Records 
Center.  4205  Suitland  Road.  Suitland, 
MD  20746-8001 

(2)  For  Bureau  of  the  Census  (Census): 

a.  U.S.  Census  Bureau.  4700  Silverhill 
Road,  Federal  Building  #3,  Rooms  3280/ 
3565,  Washington,  DC  20233 

b.  Washington  National  Records 
Center,  4205  Suitland  Road,  Suitland, 
MD  20746-8001 

(3)  For  Bureau  of  Industry  and 
Security  (BIS)  (formerly  called  the 
Bureau  of  Export  Administration 
(BXA)): 

a.  NOAA,  20020  Centiiry  Boulevard, 
Stations  3333/3505,  Germantown,  MD 
20874 

b.  Washington  National  Records 
Center,  4205  Suitland  Road,  Suitland, 
MD  20746-8001 

(4)  For  Economic  and  Statistics 
Administration/Bureau  of  Economic 
Analysis  (ESA/BEA): 

a.  NIST,  100  Bureau  Drive,  Building 
101,  Room  C29,  Gaithersburg,  MD  20899 

b.  Washington  National  Records 
Center,  4205  Suitland  Road,  Suitland, 
MD  20746-8001 

(5)  For  Economic  Development    - 
Administration  (EDA): 

a.  EDA,  Accounting  Division,  Herbert 
C.  Hoover  Building,  Room  7215,  14th  & 
Constitution  Avenue,  NW.,  Washington, 
DC  20230 

b.  Washington  National  Records 
Center,  4205  Suitland  Road,  Suitland. 
MD  20746-8001 

(6)  For  Emergency  Loan  Guarantee 
Program.  Oil  &  Gas/Steel  (ELGP): 

a.  NIST,  100  Bureau  Drive.  Building 
101,  Room  C29,  Gaithersburg,  MD  20899 

b.  Washington  National  Records 
Center.  4205  Suitland  Road.  Suitland, 
MD  20746-8001 

(7)  For  International  Trade 
Administration  (ITA): 

a.  National  Business  Center,  P&S  Mail 
Stop  2760,  7301  W.  Mansfield  Avenue, 
Lakewood.  CO  80235-2230 

b.  National  Archives,  Bldg.  48,  Denver  - 
Federal  Center,  P.O.  Box  25307,  Denver, 
CO,  80225 

(8)  For  Minority  Business 
Development  Agencv  (MBDA): 

ar'NIST,  100  Bureau  Drive,  Building 
101,  Room  C29.  Gaithersburg.  MD  20899 

b.  Washington  National  Records 
Center,  4205  Suitland  Road,  Suitland, 
MD  20746-8001 

(9)  For  National  Institute  of  Standards 
and  Technology  (NIST): 

a.  NIST,  100  Bureau  Drive,  Room 
A822.  Gaithersburg.  MD  20899 

b.  Washington  National  Records 
Center,  4205  Suitland  Jload.  Suitland, 
MD  20746-8001 
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(10)  For  National  Oceanic  and 
Atmospheric  Administration  (NOAA): 

a.  NOAA,  20020  Century  Boulevard, 
Stations  3333/3505,  Germantown,  MD 
20874 

b.  Washington  National  Records 
Center,  4205  Suitland  Road,  Suitland, 
MD  20746-8001 

(11)  For  National 
Telecommimications  &  Information 
Administration  (Nl'IA): 

a.  NIST,  100  Bureau  Drive.  Building 
101.  Room  C29,  Gaithersburg,  MD  20899 

b.  Washington  National  Records 
Center,  4205  Suitland  Road,  Suitland, 
MD  20746-8001 

(12)  For  National  Technical 
Information  Service  (NTIS): 

a.  NTIS,  5285  Port  Royal  Road,  Room 
1021,  Springfield,  VA  22161 

(13)  For  U.S.  Patent  and  Trademark 
Office  (PTO): 

a.  U.S.  Patent  and  Trademark  Office, 
2011  Crystal  Drive,  Suite  802,  Arlington, 
VA  22202 

b.  U.S.  Patent  and  Trademark  Office 
Franconia  Warehouse  (Files  Repository), 
6808  Loisdale  Road,  Springfield,  VA 
22150-1910 

categories  of  individuals  covered  by  the 
system: 

Delete:  current  paragraph 

Add:  Individuals  who  owe  debts  to 

the  Department  or  one  of  its  offices  or 

biu-eaus. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete:  current  paragraph 

Add:         ,  /^ 

Debt  recordsjcontaining  information 
about  the  debtcr(s)\  the  type  of  debt,  the 
governmental  ei^titw  to  which  the  debt  is 
owed,  and  the  debt^oUection  tools 
utilized  to  collect  the  debt.  The  records 
may  contain  identifying  information, 
such  as  name(s)  and  taxpayer 
identifying  number  (i.e.,  social  security 
number  or  employer  identification 
number);  debtor  contact  information, 
^uch  as  work  and  home  address,  and 
work  and  home  telephone  numbers;  and 
name  of  employer  and  employer 
address.  Debts  include  loans, 
assessments,  fines,  fees,  penalties, 
overpayments,  advances,  extensions  of 
credit  from  sales  of  goods  or  services, 
and  other  amounts  of  money  or  property 
owed  to  the  Department  or  one  of  its 
offices  or  bureaus.  The  records  also  may 
contain  information  about:  (a)  The  debt, 
such  as  the  original  amount  of  the  debt, 
the  debt  account  number,  the  date  the 
debt  originated,  the  amount  of  the 
delinquency  or  default,  the  date  of 
delinquency  or  default,  basis  for  the 
debt,  amounts  accrued  for  interest, 
penalties,  and  administrative  costs,  and 
payments  on  the  account;  (b)  Actions 


taken  to  collect  or  resolve  the  debt,  such 
as  copies  of  demand  letters  or  invoices, 
documents  or  information  required  for 
the  referral  of  accounts  to  collection 
agencies  or  for  litigation,  and  collectors' 
notes  regarding  telephone  or  other 
commimications  related  to  the 
collection  or  resolution  of  the  debt;  and 
(c)  The  Departmental  office  or  bureau 
that  is  collecting  or  owed  the  debt,  and 
the  name,  telephone  number,  and 
address  of  the  Departmental  office  or 
bureau  contact. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete:  current  paragraph 

Add: 

28  U.S.C.  3101-3105,  Debt  Collection 
Act  of  1982  (Pub.  L.  97-365);  26  U.S.C. 
6402(d);  and  31  U.S.C.  3711.       ' 

ADD  THIS  SECTION: 
PURPOSE(S): 

The  purpose  of  this  system  is  to 
maintain  records  about  individuals  who 
owe  debt(s)  to  the  Department  or  one  of 
its  offices  or  bureaus.  The  information 
contained  in  the  records  is  maintained 
for  the  purpose  of  taking  action  to 
facilitate  the  collection  and  resolution  of 
the  debt(s)  using  various  collection 
methods,  including,  but  not  limited  to, 
requesting  repayment  of  the  debt  by 
telephone  or  in  writing,  offset,  levy, 
administrative  wage  garnishment, 
reporting  to  credit  bureaus,  referral  to 
collection  agencies  or  for  litigation,  and 
other  collection  or  resolution  methods 
authorized  or  required  by  law.  The 
information  also  is  maintained  for  the 
purpose  of  providing  collection 
information  about  the  debt  to  the  agency 
collecting  the  debt,  to  provide  statistical 
information  on  debt  collection 
operations,  and  for  the  purpose  of 
testing  and  developing  enhancements  to 
the  computer  systems  which  contain  the 
records. 

B 
ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  disclosed  as 
follows: 

(1)  In  the  event  that  a  system  of 
records  maintained  by  the  Department 
to  carry  out  its  functions  indicates  a 
violation  or  potential  violation  of  law  or 
contract,  whether  civil,  criminal  or 
regulatory  in  nature,  and  whether 
arising  by  general  statute  or  particular 
program  statute  or  contract,  or  rule, 
regulation,  or  order  issued  pursuant 
thereto,  or  the  necessity  to  protect  an 
interest  of  the  Department,  the  relevant 
records  in  the  system  of  records  may  be 
referred  to  the  appropriate  agency, 
whether  Federal,  state,  local  or  foreign, 
charged  with  the  responsibility  of 


investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute  or  contract,  or 
rule,  regulation  or  order  issued  pursuant 
thereto,  or  protecting  the  interest  of  the 
Department. 

(2)  A  record  fi-om  this  system  of 
records  may  be  disclosed  to  a  Federal, 
state  or  local  agency  maintaining  civil, . 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  such  as  current  licenses,  if 
necessary  to  obtain  information  relevant 
to  a  Department  decision  concerning  the 
assignment,  hiring  or  retention  of  an 
individual,  the  issuance  of  a  security 
clearance,  the  letting  of  a  contract,  or 
the  issuance  of  a  license,  grant  or  other 
benefit. 

(3)  A  record  from  this  system  of 
records  may  be  disclosed  to  a  Federal, 
state,  local  or  international  agency,  in 
response  to  its  request,  in  connection 
with  the  assignment,  hiring  or  retention 
of  an  individual,  the  issuance  of  a 
security  clearance,  the  reporting  of  an 
investigation  of  an  individual,  the 
letting  of  a  contract,  or  the  issuance  of 

a  license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

(4)  A  record  from  this  system  of 
records  may  be  disclosed  in  the  course 
of  presenting  evidence  to  a  court, 
magistrate  or  administrative  tribunal, 
including  disclosures  to  opposing 
counsel  in  the  course  of  settlement 
negotiations. 

(5)  A  record  in  this  system  of  records 
may  be  disclosed  to  a  Member  of 
Congress  submitting  a  request  involving 
an  individual  when  the  individual  has 
requested  assistance  from  the  Member 
with  respect  to  the  subject  matter  of  the 
record. 

(6)  A  record  in  this  system  of  records 
may  be  disclosed  to  the  Office  of 
Management  and  Budget  in  connection 
with  the  review  of  private  relief 
legislation  as  set  forth  in  OMB  Circular 
No.  A-19  at  any  stage  of  the  legislative 
coordination  and  clearance  process  as 
set  forth  in  that  Circular. 

(7)  A  record  in  this  system  of  records 
may  be  disclosed  to  the  Department  of 
Justice  in  connection  with  determining 
whether  disclosure  thereof  is  required 
by  the  Freedom  of  Information  Act  (5 
U.S.C.  552). 

(8)  A  record  in  this  system  of  records 
may  be  disclosed  to  a  contractor  of  the 
Department  having  need  for  the 
information  in  the  performance  of  the 
contract,  but  not  operating  a  system  of 
records  within  the  meaning  of  5  U.S.C. 
552a(m). 
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(9)  A  record  in  this  system  may  be 
transferred  to  the  Office  of  Personnel 
Management:  for  personnel  research 
piuposes;  as  a  data  source  for 
management  information;  for  the 
production  of  summary  descriptive 
statistics  and  analytical  studies  in 
support  of  the  function  for  which  the 
records  are  collected  and  maintained;  or 
for  related  manpower  studies. 

(10)  A  record  from  this  system  of 
records  may  be  disclosed  to  the 
Administrator,  General  Services,  or  his 
designee,  during  an  inspection  of 
records  conducted  by  GSA  as  part  of 
that  agency's  responsibility  to 
recommend  improvements  in  records 
management  practices  and  programs 
imder  authority  of  44  U.S.C.  2904  and 
2906.  Such  disclosure  shall  be  made  in 
accordance  with  the  GSA  regulations 
governing  inspection  of  records  for  this 
purpose,  and  any  other  relevant  (i.e. 
GSA  or  Commerce)  directive.  Such 
disclosiu«  shall  not  be  used  to  make 
determinations  about  individuals. 

(11)  Any  Federal  agency,  state  or  local 
agency,  U.S.  territory  or  commonwealth, 
or  the  District  of  Colim^bia,  or  their 
agents  or  contractors,  including  private 
collection  agencies  (consumer  and 
commercial): 

a.  To  facilitate  the  collection  of  debts 
through  the  use  of  any  combination  of 
various  debt  collection  methods 
required  or  authorized  by  law, ,  >       , 
including,  but  not  limited  to; 

(i)  Request  for  repayment  by 
telephone  or  in  writing; 

(ii)  Negotiation  of  volimtary 
repayment  or  compromise  agreements; 

(iii)  Offset  of  Federal  payments, 
which  may  include  the  disclosure  of 
information  contained  in  the  records  for 
the  purpose  of  providing  the  debtor 
with  appropriate  pre-offset  notice  and  to 
otherwise  comply  with  offset 
prerequisites,  to  facilitate  voluntary 
repayment  in  lieu  of  offset,  and  to 
otherwise  effectuate  the  offset  process; 

(iv)  Referral  of  debts  to  private 
collection  agencies,  to  Treasury- 
designated  debt  collection  centers,  or  for 
litigation; 

(v)  Administrative  and  court-ordered 
wage  garnishment; 

(vi)  Debt  sales; 

(vii)  Publication  of  names  and 
identities  of  delinquent  debtors  in  the 
media  or  other  appropriate  places;  and 

(viii)  Any  other  debt  collection 
method  authorized  by  law; 

b.  To  conduct  computerized 
comparisons  to  locate  Federal  payments 
to  be  made  to  debtors; 

c.  To  conduct  computerized 
comparisons  to  locate  employers  of,  or 
obtain  taxpayer  identifying  numbers  or 


other  information  about,  an  individual 
for  debt  collection  purposes; 

d.  To  collect  a  debt  owed  to  the 
Department  or  one  of  its  offices  or 
bureaus  through  the  offset  of  payments 
madeby  states,  territories, 
commonwealths,  or  the  District  of 
Columbia; 

e.  To  account  or  report  on  the  status 
of  debts  for  which  such'entity  has  a 
financial  or  other  legitimate  need  for  the 
information  in  the  performance  of 
official  duties; 

f.  For  the  purpose  of  denying  Federal 
financial  assistance  in  the  form  of  a  loan 
or  loan  guaranty  to  an  individual  who 
owes  delinquent  debt  to  the  United 
States; 

g.  To  develop,  enhance  and/or  test 
database,  matching,  communications,  or 
other  computerized  systems  which 
facilitate  debt  collection  processes;  or 

h.  For  any  other  appropriate  debt 
collection  purpose. 

(12)  The  Department  of  Defense,  the 
U.S.  Postal  Service,  or  other  Federal 
agency  for  the  purpose  of  conducting  an 
authorized  computer  matching  program 
in  compliance  with  the  Privacy  Act  of 
1974,  as  amended,  to  identify  and  locate 
individuals  receiving  Federal  payments 
including,  but  not  limited  to,  salaries, 
wages,  and  benefits,  which  may  include 
the  disclosure  of  information  contained 
in  the  records  for  the  piupose  of 
requesting  voluntary  repayment  or 
implementing  Federal  employee  salary 
offset  or  other  offset  procedures; 

(13)  The  Department  of  Justice  for  the 
purpose  of  litigation  to  enforce 
collection  of  a  delinquent  debt  or  to 
obtain  the  Department  of  Justice's 
concurrence  in  a  decision  to 
compromise,  suspend,  or  terminate 
collection  action  on  a  debt; 

(14)  Any  individual  or  other  entity 
who  receives  Federal  payments  as  a 
joint  payee  with  a  debtor  for  the 
purpose  of  providing  notice  of.  and 
information  about,  offsets  from  such 
Federal  payments;  and 

(15)  Ajiy  individual  or  entity: 

a.  To  facilitate  the  collection  of  debts 
through  the  use  of  any  combination  of 
various  debt  collection  methods 
required  or  authorized  by  law, 
including,  but  not  limited  to: 

(i)  Administrative  and  court-ordered 
wage  garnishment; 

(ii)  Report  information  to  commercial 
credit  bureaus; 

(iii)  Conduct  asset  searches: 

(iv)  Publish  names  and  identities  of 
delinquent  debtors  in  the  media  or  other 
appropriate  places;  or 

(v)  Debt  s^es; 

b.  For  the  purpose  of  denying 
financial  assistance  in  the  form  of  a  loan 
or  loan  guaranty  to  an  individual  who 


owes  delinquent  debt  to  the  Department 
or  one  of  its  offices  or  bureaus;  or 

c.  For  any  other  appropriate  debt 
collection  piupose. 

ADD  THIS  SECTION: 

DISCLOSURE  TO  COtlSUMER  REPORTING 
AGENOES: 

Debt  information  concerning  a 
government  claim  against  a  debtor  is 
also  furnished,  in  accordance  with  5 
U.S.C.  552a(b)(12)  and  31  U.S.C. 
3711(e),  to  consumer  reporting  agencies, 
■as  defined  by  the  Fair  Credit  Reporting 
Act.  5  U.S.C.  1681(fl  to  encourage 
repayment  of  an  overdue  debt. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Delete:  ciirrent  paragraph 
Add:  Records  are  maintained  in 

computer  processible  storage  media. 

such  as  computer  hard  drives,  magnetic 

disc,  tape;  in  file  folders;  and  on  paper 

lists  and  forms. 

retrievabiuty: 

Delete:  ciurent  paragraph. 

Add:  Records  are  retrieved  by  various 
combinations  of  name,  taxpayer 
identifying  number  (j.e..  social  security 
number  or  employer  identification 
number),  or  debt  account  niunber. 

SAFEGUARDS: 

Delete:  current  paragraph. 

Add:  All  officials  access  the  system  of 
records  on  a  need-to-know  basis  only,  as 
authorized  by  the  system  manager. 
Procedural  and  physical  safeguards  are 
utilized,  such  as  accountability,  receipt 
records,  and  specialized 
communications  security.  Access  to 
computerized  records  is  limited, 
through  use  of  passwords,  and  other 
internal  mechanisms,  to  those  whose  • 
official  duties  require  access.  Hard-copy 
records  are  held  in  file  cabinets,  with 
access  limited  by  visual  controls  .and/or 
lock  system.  During  normal  working 
hours,  files  are  attended  by  responsible 
officials;  files  are  locked  up  during  non- 
working  hours. 

RETENTION  AND  DISPOSAL: 

Delete:  current  paragraph. 

Add:  Hard-copy  records  and 
electronic  records  shall  be  retained  and 
disposed  of  in  accordance  with  National 
Archives  and  Records  Administration 
regulations  (36  CFR  Subchapter  B— 
Records  Retention);  Departmental 
directives  and  comprehensive  records 
schedides. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete:  ciurent  paragraph. 
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Add: 

(1)  For  Office  of  the  Secretary  (OS), 
which  includes  Gifts  &  Bequests  Fund. 
Salaries  &  Expense  Fund,  and  Working 
Capital  Fund: 

a.  Chief,  Financial  Operations 
Division.  NIST.  100  Bureau  Drive.  Mail 
Stop  3750.  Building  101.  Room  A738. 
Gaithersburg.  MD  20899 

(2)  For  Bureau  of  the  Census  (Census): 
a.  Chief.  Reimbursable  Section, 

Finance  Division.  U.S.  Census  Bureau, 
4700  Silverhill  Road,  Federal  Building 
«3,  Room  3565,  Washington,  DC  20233 

(3)  For  Bureau  of  Industry  and 
Security  (BIS)  (formerly  called  the 
Bureau  of  Export  Administration 
(BXA)): 

a.  Chief,  Receivables  Branch.  NOAA. 
20020  Century  Boulevard,  Room  3418. 
Germantown.  MD  20874 

(4)  For  Economic  and  Statistics 
Administration/Bureau  of  Economic 
Analysis  (ESA/BEA): 

a.  Chief,  Financial  Operations 
Division,  NIST,  100  Bureau  Drive,  Mail 
Stop  3750.  Building  101,  Room  A738, 
Gaithersburg.  MD  20899 

(5)  For  Economic  Development 
Administration  (EDA): 

a.  Director,  Accounting  Division, 
EDA.  Herbert  C.  Hoover  Building.  Room 
7215.  14th  &  Constitution  Avenue.  NW., 
Washington,  DC  20230 

(6)  For  Emergency  Loan  Guarantee 
Program.  Oil  &  Gas/Steel  (ELGP): 

a.  Chief.  Financial  Operations 
Division,  NIST,  100  Bureau  Drive,  Mail 
Stop  3750,  Building  101,  Room  A738, 
Gaithersburg,  MD  20899 

(7)  For  International  Trade 
Administration  (ITA): 

a.  Supervisor  Accountant,  National 
Business  Center.  P&S  Mail  Stop  2760, 
7301  W.  Mansfield  Avenue,  Lakewood, 
CO  80235-2230 

(8)  For  Minority  Business 
Development  Agency  (MBDA): 

a.  Chief,  Financial  Operations 
Division,  NIST,  100  Bureau  Drive,  Mail 
Stop  3750,  Building  101,  Room  A738. 
Gaithersburg.  MD  20899 

(9)  For  National  Institute  of  Standards 
and  Technology  (NIST): 

a.  Supervisor.  Accounts  Receivable 
Group,  NIST,  100  Bureau  Drive,  Mail 
Stop  3751,  Gaithersburg,  MD  20899- 
3751 

(10)  For  National  Oceanic  and 
Atmospheric  Administration  (NOAA): 

a.  Chief.  Receivables  Branch,  NOAA, 
20020  Century  Boulevard,  Room  i4\B, 
Germantown,  MD  20874 

(11)  For  National 
Telecommunications  &  Information 
Administration  (NTIA): 

a.  Chief,  Financial  Operations 
Division,  NIST.  100  Bureau  Drive.  Mail 
Stop  3750,  Building  101.  Room  A738. 
Gaithersburg,  MD  20899 


(12)  For  National  Technical 
Information  Service  (NTIS): 

a.  Supervisory  Accountant,  NTIS, 
5285  Port  Royal  Road,  Room  1021. 
Springfield,  VA  22161 

(13)  For  U.S.  Patent  and  Trademark 
Office  (PTO): 

a.  Director.  Office  of  Finance,  U.S. 
Patent  and  Trademark  Office,  2011 
Crystal  Drive.  Suite  802.  Arlington,  VA 
22202 

AOO: 

NOTIflCATK>N  PROCEDURE: 

Inquiries  under  the  Privacy  Act  of 
1974,  as  amended,  shall  be  addressed  to 
the  System  Managers  at  the  addresses 
listed  in  the  section  above.  All 
individuals  making  inquiries  should 
provide  with  their  request  as  much 
descriptive  matter  as  is  possible  to 
identify  the  particular  record  desired. 
The  system  manager  will  advise  as  to 
whether  the  Departnient  or  one  of  its 
offices  or  bvuvaus  maintains  the  records 
requested  by  the  individual. 

RECORD  ACCESS  PROCEDURES: 

Delete:  current  paragraph. 

Add:  Individuals  requesting 
information  under  the  Privacy  Act  of 
1974.  as  amended,  concerning 
procedures  for  gaining  access  or 
contesting  records  should  write  to  the 
System  Managers  listed  above.  All 
individuals  are  urged  to  examine  the 
rules  of  the  Department  as  published  in 
15  CFR  part  4  b.  concerning 
requirements  of  the  Department  with 
respect  to  the  Privacy  Act  of  1974,  as 
amended. 

C0NTEST1NQ  RECORD  PROCEDURES: 

Delete:  current  paragraph. 

Add:  See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Delete:  current  paragraph. 

Add:  Information  in  this  system  is 
provided  by  the  individusd  on  whom 
the  record  is  maintained,  the 
Departmental  office  or  bureau  to  which 
the  debt  is  owed.  Federal  employing 
agencies  and  other  entities  that  employ 
the  individual.  Federal  agencies  issuing 
payments,  collection  agencies,  locator 
and  asset  search  companies,  credit 
bureaus.  Federal  agencies  furnishing 
identifying  information  and/or  address 
of  debtor  information,  or  from  public 
documents. 

ADO: 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 


Dated:  )une  10.  2003. 

Brenda  Dolan, 

Department  of  Commerce.  Freedom  of 
Information/Privacy  Act  Officer. 

[PR  Doc.  03-15207  Filed  6-16-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Office  of  the  Secretary 
[Docket  No.:  030520130-3130-01] 

Privacy  Act  Altered  System  of  Records 

AGENCY:  Office  of  the  Secretary, 
Department  of  Conunerce. 
ACTION:  Notice  of  amendment  of  Privacy 
Act  System  of  Records,  Commerce/ 
Department  system  18:  employees 
personnel  files  not  covered  by  notices  of 
other  agencies  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
as  amended,  5  U.S.C.  552a(e)(4)  and 
(11),  the  Department  of  Conunerce 
(Department)  is  issuing  notice  of  our 
intent  to  amend  the  system  of  records 
entitled  Commerce  Department  System 
18,  "Employees  Personnel  Files  Not 
Covered  By  Notices  of  Other  Agencies." 
This  amendment  adds  to  this  system 
those  records  compiled  in  conjunction 
with  requesting,  approving,  denying 
and/or  providing  reasonable 
accommodation  under  the  requirements 
of  E.O.  13164,  7/26/00.  We  invite  public 
comment  on  the  proposed  changes  in 
this  publication. 
DATES:  Comment  Date:  To  be 
considered,  written  conunents  must  be 
submitted  on  or  before  July  17,  2003. 

Effective  Date:  Unless  comments  are 
"  received,  the  amendments  will  become 
effective  as  proposed  on  the  date  of 
publication  of  a  subsequent  notice  in 
the  Federal  Register. 
ADDRESSES:  Comments  may  be  mailed  to 
Brenda  Dolan,  U.  S.  Department  of 
Commerce,  Room  6022, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230, 202-482-4115. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Brittain  at  202-482-8183. 
SUPPLEMENTARY  INFORMATION:  On  July 
26,  2000,  Executive  Order  13164,  which 
stipulated  that  Federal  agencies  must 
issue  written  procedures  for  providing 
reasonable  accommodation  to 
employees,  was  promulgated.  This 
amendment  adds  to  the  subject  system 
those  files  containing  records  compiled 
in  accordance  with  the  E.O.  13164  and 
the  Department  policy  guidance. 
Department  guidance  establishes 
procedures  to  implement  requirements 
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for  the  reasonable  accommodation 
issued  by  the  Equal  Employment 
Opportunity  Commission  in  October 
2000.  In  addition,  other  minor 
administrative  updates  are  being 
amended  to  the  system  location, 
categories  of  records,  routine  uses, 
storage,  retrievability,  notification 
procedure,  and  records  access 
procedures. 

Commercfl/Dept-1 8' 

SYSTEM  NAME:  .     , 

Employees  Personnel  Files  Not 
Covered  by  Notices  of  Other  Agencies- 
COMMERCE/DEPT-18. 

SYSTEM  LOCATION: 

a.  For  all  Departmental  employees: 
Departmental  Office  of  Hiunan 
Resoiux:es  Management.  Room  5001, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230  (for  automated 
records  and  for  selected  records  relating 
to  Senior  Executive  Service  and 
Departmental  Honor  Awards). 

b.  For  employees  of  Departmental 
Offices,  Office  of  Human  Resource 
Services,  Room  5005,  U.S.  Department 
of  Commerce,  Washington.  DC  20230. 

c.  For  employees  of  the  Biu^au  of  the 
Census:  Human  Resources  Division, 
Bureau  of  the  Census,  Federal  Building 
3,  Room  3260,  Suitland,  Maryland 
20233. 

d.  For  employees  of  International 
Trade  Administration,  National 
Telecommunications  and  Information 
Administration,  Minority  Business 
Development  Agency,  Economic 
Development  Administration,  Bvueau  of 
Industry  and  Seciurity,  and  Bureau  of 
Economic  Analysis:  Human  Resources 
Management,  International  Trade 
Administration,  Room  3512,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230. 

e.  For  employees  of  National  Institute 
of  Standards  and  Technology, 
Technology  Administration  and 
National  Technical  Information  Service: 
Human  Resources  Management 
Division,  National  Institute  of  Standards 
and  Technology.  Administration 
Building.  Room  A-123,  Gaithersburg, 
Maryland  20899-3550. 

f.  For  employees  of  National  Oceanic 
and  Atmospheric  Administration: 
Human  Resoiu-ces  Management  Office, 
National  Oceanic  and  Atmospheric 
Administration,  1305  East- West 
Highway,  12th  Floor,  Silver  Spring, 
Maryland  20910,  and  the  following 
Administrative  Support  Centers: 

DOC/NOAA/Eastem  Administrative 
Support  Center,  Norfolk  Federal 
Building,  200  Granby  Street.  Room  815, 
Norfolk.  Virginia  23510;  DOC/NOAA/ 


Moimtain  Administrative  Support 
Center.  325  Broadway.  Room  GB109, 
Boulder.  Colorado  80305-3328;  DOC/ 
NOAA/Westem  Administrative  Support 
Center,  Operations,  7600  Sand  Point 
Way,  NE.,  Seattle,  Washington  98115- 
6349;  and  DOC/NOAA/Central 
Administrative  Support  Center,  Federal 
Building,  601  E.  12th  Street,  Room  1737, 
Kansas  City,  Missouri  64106. 

g.  For  employees  of  U.S.  Patent  and 
Trademark  Office,  Office  of  Human 
Resources,  U.S.  Patent  and  Trademark 
Office,  U.S.  Department  of  Commerce, 
Suite  707,  2011  Crystal  Drive,  Arlington, 
Virginia  22202. 

h.  For  employees  of  Office  of 
Inspector  General.  Human  Resoiu-ces 
Management  Division,  Room  7713,  U.S. 
Department  of  Commerce,  Washington, 
DC. 

i.  For  employees  of  U.S.  Foreign  and 
CommerciaJ  Service,  Office  of  Foreign 
Service  Human  Resources,  Room  3227, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230. 

j.  For  Biu-eau  of  the  Census'  National 
Processing  Center,  Human  Resources 
Branch,  U.S.JDepartment  of  Commerce, 
National  Processing  Center,  Bureau  of 
the  Census,  1201  East  10th  Street, 
Jeffersonville,  IN  47132. 

k.  For  political  appointees  in  the 
Department  of  Commerce,  Office  of 
White  House  Liaison,  U.S.  Department 
of  Commerce.  Room  5835,  Washington, 
DC  20230 

1.  For  any  Department  employee:  The 
immediate  office  of  the  employee's 
supervisor(s). 

m.  For  any  reasonable 
accommodation  reports  (CD  575):  The 
Office  of£livil  Rights,  U.S.  Department 
of  Commerce,  Room  6003,  Washington, 
DC  20230 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Applicants,  Current  and  Former 
Employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

All  persoruiel  records  in  the 
Department  which  are  subject  to  the 
Privacy  Act  but  are  not  covered  in  the 
notices  of  systems  of  records  published 
by  Other  agencies  with  influence  upon 
persoiuiel  management  in  the 
Department,  such  as  the  Office  of 
Personnel  Management,  Merit  Systems 
Protection  Board,  Office  of  Special 
Coiuisel,  Equal  Employment 
Opportvmity  Commission,  Department 
of  State  or  Department  of  Labor.  The 
records  of  this  system  may  include,  but 
are  not  limited  to:  The  individual's 
name;  birth  date;  home  and  emergency 
addresses  and  telephone  numbers; 
persoimel  actions;  qualifications; 


training;  employment  history;  awards: 
coimseling;  reprimands:  work 
assignments;  injuries;  travel;  outside 
employment;  employee  development 
records;  incentive  awards;  employee 
relations;  grievance  records;  medical 
records;  work-related  injury  or  illness 
claims;  career  management  program 
ship  personnel;  employee  overseas 
assignment(s);  minority  group  statistics 
program;  work  performance  and 
appraisal  records,  including  supervisory 
records;  re-employment  and  priority 
placement  program;  executive 
assignments  and  merit  pay  actions; 
merit 'assignment  programs;  retirements; 
within-grade  denials  (reconsideration 
files);  reasonable  accommodation  report 
(CD  575);  automated  employee 
information  system;  and  U.S.  Foreign 
and  Commercial  Service  employee 
personnel  and  security  information. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Includes  the  following,  with  all 
revisions  and  amendments:  5  U.S.C. 
301;  44  U.S.C.  3101;  E.O.  12107.  E.O. 
13164. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
.  SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  disclosed  as 
follows: 

(1)  In  the  event  that  a  system  of 
records  maintained  by  the  Department 
to  carry  out  its  functions  indicates  a 
violation  or  potential  violation  of  law  or 
contract,  whether  civil,  criminal  or 
regulatory  in  natiue,  and  whether 
arising  by  general  statute  or  particular 
program  statute  or  contract,  or  rule, 
regulation,  or  order  issued  pursuant 
thereto,  or  the  necessity  to  protect  an 
interest  of  the  Department,  the  relevant 
records  in  the  system  of  records  may  be 
referred  to  the  appropriate  agency, 
whether  Federal,  state,  local  or  foreign, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute  or  contract,  or 
rule,  regulation  or  order  issued  piu^uant 
thereto,  or  protecting  the  interest  of  the 
Department. 

(2)  A  record  from  this  system  of 
records  may  be  disclosed  to  a  Federal, 
state  or  local  agency  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent      -  _ 
information,  such  as  ciurent  licenses,  if 
necessary  to  obtain  information  relevant 
to  a  Department  decision  concerning  the 
assignment,  hiring  or  retention  of  an 
individual,  the  issuance  of  a  security 
clearance,  the  letting  of  a  contract,  or 

the  issuance  of  a  license,  grant  or  other 
benefit. 
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(3)  A  record  from  this  system  of 
records  may  be  disclosed  to  a  Federal, 
state,  local  or  international  agency,  in 
response  to  its  request,  in  connection 
with  the  assignment,  hiring  or  retention 
of  an  individual,  the  issuance  of  a 
security  clearance,  the  reporting  of  an 
investigation  of  an  individual,  the 
letting  of  a  contract,  or  the  issuance  of 

a  license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

(4)  A  record  from  this  system  of 
records  may  be  disclosed  in  the  course 
of  presenting  evidence  to  a  court, 
magistrate  or  administrative  tribunal, 
including  disclosures  to  opposing 
-counsel  in  the  course  of  settlement 
negotiations. 

(5)  A  record  in  this  system  of  records 
may  be  disclosed  to  a  Member  of 
Congress  submitting  a  request  involving 
an  individual  when  the  individual  has 
requested  assistance  from  the  Member 
with  respect  to  the  subject  matter  of  the 
record. 

(6)  A  record  in  this  system  of  records 
may  be  disclosed  to  the  Department  of 
Justice  in  connection  with  determining 
whether  disclosure  thereof  is  required 
by  the  Freedom  of  Information  Act  (5 
U.S.C.  552). 

(7)  A  record  in  this  system  of  records 
may  be  disclosed  to  a  contractor  of  the 
Department  having  need  for  the 
information  in  the  performance  of  the 
contract,  but  not  operating  a  system  of 
records  within  the  meaning  of  5  U.S.C. 
552a(m). 

(8)  A  record  in  this  system  may  be 
disclosed  to  the  Office  of  Personnel 
Management:  for  personnel  research 
purposes;  as  a  data  source  for 
management  information;  for  the 
production  of  summary  descriptive 
statistics  and  analytical  studies  in 
support  of  the  function  for  which  the 
records  are  collected  and  maintained;  or 
for  related  manpower  studies. 

(9)  A  record  from  this  system  of 
records  may  be  disclosed  to  the 
Administrator,  General  Services 
Administration  (GSA),  or  his  designee, 
during  an  inspection  of  records 
conducted  by  GSA  as  part  of  that 
agency's  responsibility  to  recommend 
improvements  in  records  management 
practices  and  programs  under  authority 
of  44  U.S.C.  2904  and  2906.  Such 
disclosure  shall  be  made  in  accordance 
with  the  GSA  regulations  governing 
inspection  of  records  for  this  purpose, 
and  any  other  relevant  (i.e.  GSA  or 
Commerce)  directive.  Such  disclosure 
shall  not  be  used  to  make 
determinations  about  individuals. 


(10)  A  record  in  this  system  of  records 
may  be  disclosed  to  any  source  from 
which  additional  information  is 
requested  in  the  course  of  processing  a 
grievance  to  the  extent  necessary  to 
identify  the  individual,  inform  the 
source  of  the  purpose(s)  of  the  request, 
and  identify  the  type  of  information 
requested. 

(11)  A  record  in  this  system  of  records 
may  be  disclosed  to  officials  of  the 
Office  of  Personnel  Management,  Merit 
Systems  Protection  Board,  including  the 
Office  of  the  Special  Counsel,  the 
Federal  Labor  Relations  Authority  and 
its  General  Coimsel,  or  the  Equal 
Employment  Opportunity  Commission, 
the  Department  of  State,  or  the 
Department  of  Labor  when  requested  in 
performance  of  their  authorized  duties. 

(12)  A  record  m  this  system  of  records 
may  be  disclosed  in  response  to  a 
request  for  discovery  or  for  appearance 
of  a  witness,  information  that  is  relevant 
to  the  subject  matter  involved  in  a 
pending  judicial  or  administrative 
proceeding. 

(13)  A  record  in  this  system  of  records 
may  be  disclosed  to  officials  or  labor 
organizations  reorganized  under  the 
Civil  Service  Reform  Act  when  relevant 
and  necessary  to  their  duties  of 
exclusive  representation  concerning 
personnel  policies,  practices,  and 
matters  affecting  work  conditions. 

(14)  A  record  in  this  system  of  records 
may  be  disclosed  to  commercial 
contractors  (debt  collection  agencies)  for 
the  purpose  of  collecting  delinquent 
debts  as  authorized  by  the  Debt 
Collection  Act  (31  U.S.C.  3718). 

(15)  A  record  in  this  system  of  records 
may  be  disclosed  to  Senior  State 
Department  officials  at  U.S.  Embassies, 
including  the  Ambassador,  Deputy 
Chief  of  Mission,  Administrative 
Counselor  and  Human  Resource 
Officers,  for  matters  relating  to 
employment  or  security  issues 
pertaining  to  Department  of  Commerce 
employees  working  in  U.S.  Embassies  or 
facilities  overseas. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12):  Disclosures  may  be  made 
from  this  system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act,  15  U.S.C.  1681a(f),  and 
the  Federal  Claims  Collection  Act  of 
1968  (31  U.S.C.  3701(a)(3). 

POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
OlSPOStNG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  computer 
processible  storage  media,  such  as 


computer  hard  drives,  magnetic  disc, 
tape;  in  file  folders;  and  on  paper  lists 
and  forms. 

retrievabiuty: 

Records  are  retrieved  by  varioas 
combinations  of  name,  taxpayer 
identifying  number  (i.e.,  social  security 
number  or  employer  identification 
number),  or  debt  account  number. 

SAFEGUARDS: 

Records  are  located  in  lockable  metal 
file  cabinets  or  in  secured  rooms  or 
secured  premises  or  secured  computers 
with  access  limited  to  those  whose 
official  duties  require  access. 

RETENTION  AND  DISPOSAL: 

All  records  shall  be  retained  and 
disposed  of  in  accordance  with  National 
Archives  and  Records  Administration 
regulations  (36  CFR  Subchapter  B— 
Records  Retention);  Departmental 
directives  and  comprehensive  records 
schedules. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Same  as  listed  under  System 
Location. 

NOTIFICATION  PROCEDURE: 

For  Bureau  of  Economic  Analysis 
records  at  locations  a  and  d,  information 
may  be  obtained  from:  Chief, 
Management  and  Organization  Branch, 
Bureau  of  Economic  Analysis,  Tower 
Building,  1401  K  Street.  NW., 
Washington,  DC  20230; 

For  National  Telecommunications 
and  Information  Administration  records 
at  locations  a  and  d,  information  may  be 
obtained  from:  Privacy  Officer,  National 
Telecommunications  and  Information 
Administration,  U.S.  Department  of 
Conunerce.  Washington,  DC  20230;  For 
National  Technical  Information  Service 
records  at  locations  a  and  e,  information 
may  be  obtained  from:  Privacy  Officer, 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce, 
Washington.  DC  20230; 

For  Minority  Business  Development 
Agency  records  at  locations  a  and  d, 
information  may  be  obtained  from: 
Privacy  Officer.  Office  of  Chief  Counsel, 
Minority  Business  Development 
Agency.  U.S.  Department  of  Commercef 
Washington.  DC  20230; 

For  all  other  records  at  locations  a  and 
b,  information  may  be  obtained  from 
Departmental  Privacy  Act  Officer,  Office 
of  Executive  Assistance  Management, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230; 

For  records  at  location  c,  information 
may  be  obtained  frt)m  Associate  Director 
for  Finance  and  Administration,  Bureau 
of  the  Census,  Federal  Building  3, 
Washington,  IX:  20230; 
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•    For  records  at  location  d,  information 
may  be  obtained  from  Privacy  Act 
Officer,  Office  of  Management  and 
Systems,  International  Trade 
Administration,  Room  4001B,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230; 

For  records  at  location  e,  information 
may  be  obtained  from;  Chief, 
Management  and  Organization  Division, 
Room  A525,  Administration  Building, 
National  Institute  of  Standards  and 
Technology,  Gaithersburg,  Maryland 
20899-3220; 

For  records  at  location  f,  information 
may  be  obtained  from:  Director,  Human 
Resources  Management  Offices, 
National  Oceanic  and  Atmospheric 
Administration,  1305  East- West 
Highway,  12th  Floor,  Silver  Spring, 
Maryland  20910; 

For  records  at  location  g,  information 
may  be  obtained  from:  Chief  Financial 
Officer  and  Chief  Administrative 
Officer,  U.S.  Patent  and  Trademark 
Office,  Washington,  DC  20231; 

For  records  at  location  h.  information 
may  be  obtained  from:  Persormel 
Management  Division.  Economic 
Development  Administration,  Room 
7089,  U.S.  Department  of  Commerce, 
Washington,  DC  20230; 

For  Bureau  of  Industry  and  Security 
records  at  location  d,  information  may 
be  obtained  from:  Director,  Office  of 
Planning,  Evaluation  and  Management, 
"  and  various  Director's  offices.  Room 
6883,  U.S.  Department  of  Commerce, 
Washington,  DC  20230; 

For  Technology  Administration 
records  at  location  e,  information  may 
be  obtained  from:  Human  Resources 
Management  Division,  National  Institute 
of  Standards  and  Technology, 
Administration  Building,  Room  A-123, 
Gaithersburg,  Maryland  20899-3550; 

For  records  at  location  k,  information 
may  be  obtained  from:  Privacy  Officer 
for  employee's  unit. 

For  records  at  location  I,  information 
may  be  obtained  from:  Privacy  Officer 
for  employee's  operating  unit. 

Requester  should  provide  name, 
social  security  number,  and  time  or 
organization  unit  of  employment 
pursuant  to  the  inquiry  provisions  of  the 
Department's  rules  which  appear  in  15 
CFR  part  4b. 

For  records  at  location  h,  information 
may  be  obtained  from:  Personnel 
Management  Division,  Economic 
Development  Administration,  Room 
7089.  U.S.  Department  of  Commerce, 
Washington,  DC. 

For  records  at  location  i,  information 
may  be  obtained  from:  Office  of  Foreign 
Service  Human  Resources,  Room  3227, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230. 


For  records  at  location  j,  information 
may  be  obtained  from:  Human 
Resources  Branch,  U.S.  Department  of 
Commerce,  National  Processing  Center, 
Bureau  of  the  Census,  1201  East  10th 
Street,  Jeffersonville,  IN  47132. 

For  records  at  location  m,  information 
may  be  obtained  from  Departmental 
Privacy  Act  Officer,  Office  of  Executive 
Assistance  Management,  U.S. 
Department  of  Commerce,  Wasliington, 
DC  20230. 

RECORD  ACCESS  PROCEDURES: 

Request  from  individuals  should  be 
addressed  to:  same  address  as  stated  in 
the  Notification  section  above. 

CONTESTING  RECORD  PROCEDURES: 

The  Department's  rules  for  access,  for 
contesting  contents,  and  appealing 
initial  determinations  by  the  individual 
concerned  appear  in  15  CFR  part  4b. 
Use  address  in  notification  section. 

RECORD  SOURCE  CATEGORIES: 

Subject  individual  and  those 
authorized  by  the  individual  to  furnish 
information;  others  involved  in 
reference  of  the  individual;  physicians; 
employee's  supervisor;  for  grievance 
records  information  is  also  provided  by 
the  testimony  of  witnesses,  by  agency 
officials,  and  from  related 
correspondence  from  organizations  or 
persons. 

Dated:  June  10,  2003. 
Brenda  Dolan,     . 

Department  of  Commerce.  Freedom  of 
Information/Privacy  Act  Officer. 
[FR  Doc.  03-15208  Filed  6-16-03:  8:45  am) 
BILLING  COOE  SSIO-BP-P 


DEPARTMENT  OF  COMMERCE     ■ 

Foreign-Trade  Zones  Board 
[Docket  27-2003] 

Foreign-Trade  Zone  50— Long  Beach, 
California,  Area  Application  for 
Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  City  of  Long  Beach, 
grantee  of  Foreign-Trade  Zone  50, 
requesting  authority  to  expand  FTZ  50 
in  the  Long  Beach,  California,  area, 
adjacent  to  the  Los  Angeles-Long  Beach 
Customs  port  of  entry.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
part  400).  It  was  formally  filed  on  June 
9,  2003. 

FTZ  50  was  approved  on  September 
14, 1979  (Board  Order  147,  44  FR  55919, 


9/28/79)  and  expanded  on  April  2, 1985 
(Board  Order  298,  50  FR  15205,  4/17/ 
85),  on  March  25,  1987  (Board  Order 
341,  52  FR  10393,  4/1/87),  on  December 
19, 1990  (Board  Order  494,  55  FR  53581, 
12/31/90),  on  July  17.  1996  (Board 
Order  833,  61  FR  42832,  8/19/96).  and 
on  January  16.  2001  (Board  Order  1141. 
66  FR  8378.  1/31/01).  The  general- 
purpose  zone  currently  consists  of  seven 
sites  (2,204  acres)  in  the  Long  Beach 
area:  Site  1  (12  acres) — ^Parcel  1-A  (8 
acres)  located  at  909  East  Colon  Street. 
Wilmington,  and  Parcel  1-B  (4  acres) 
located  at  22941  South  Wilmington 
Avenue.  Carson;  Site  2  (1.844  acres) — 
California  Commerce  Center.  Ontario; 
Site  3  (109  acres) — 92  acres  within  the 
Inter-City  Conmiuter  Station 
Redevelopment  area  in  Santa  Ana  and 
1 7  acres  at  two  warehouse  facilities 
located  at  3000/3100  Segerstrom 
Avenue  and  2900/2930  South  Fairview 
Street  in  Santa  Ana;  Site  4  (175  acres) — 
within  the  2.300-acre  San  Bernardino 
International  Airport  and  Trade  Center 
complex  in  San  Bernardino;  Site  5(11 
acres) — Parcel  1  (6  acres)  located  at  1101 
W.  McKinley  Avenue  within  the 
Fairplex  Center  in  Pomona  and  Parcel  2 
(5  acres)  located  at  10501-10509  East 
Valley  Boulevard  at  Pacific  Place  in  El 
Monte;  Site  6  (50  acres) — former  General 
Dynamics/Hughes  site,  north  of  Mission 
Boulevard  between  Humane  Way  and 
Dudley  Street.  Pomona;  and.  Site  7(3 
acres — 2  sites) — a  1-acre  site  extending 
along  San  Marino  Avenue  and  bounded 
on  the  north  and  south  by  Broadway 
and  Clary  Avenues  and  a  2-acre  site  at 
Santa  Anita  and  Junipero  Serra  Streets 
in  San  Gabriel. 

The  applicant  is  now  requesting 
authority  to  expand  existing  Site  2  by 
adding  an  additional  143  acres  within 
the  California  Commerce  Center  in 
Ontario.  This  increases  the  total  acreage 
at  this  site  to  1.987  acres.  The  site  will 
provide  public  warehousing  and 
distribution  services  to  area  businesses. 
No  specific  manufacturing  authority  is 
being  requested  at  this  time!  Such 
requests  would  be  made  to  the  Board  on 
a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  one  of  the 
addresses  below: 

1 .  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W, 
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1099  14th  Street,  NW.,  Washington.  DC 
20005;  or 

2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  FCB — 
Suite  4100W.  1401  Constitution 
Avenue.  NW.,  Washington.  DC  20230. 

The  closing  period  for  their  receipt  is 
August  18.  2003.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  (to 
September  1.  2003). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  the  first  address  listed 
above,  and  at  the  U.S.  Department  of 
Commerce,  Export  Assistance  Center, 
2940  Inland  Empire  Boulevard,  Suite 
121.  Ontario,  CA  91764. 

Dated:  lune  10.  2003. 
Dennis  Puccinelli,  ^ 

Executive  Secretary. 

[FR  Doc.  03-15290  Filed  6-16-03;  8:45  am) 

BILUNQ  CODC  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  26—2003] 

Foreign-Trade  Zone  26— Atianta,  GA; 
Appiication  for  Sutuone  Status; 
inflation  Systems,  inc.,  Facilities 
(Automotive  Airbag  Inflators); 
LaGrange,  GA 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Georgia  Foreign-Trade 
Zone.  Inc..  grantee  of  FTZ  26.  requesting 
special-purpose  subzone  status  for  the 
automotive  airbag  inflator 
manufacturing  facilities  of  Inflation 
Systems,  Lie.  (ISI)  (a  subsidiary  of 
Takata  Corporation,  of  Tokyo,  Japan) 
located  in  LaGrange.  Georgia.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act.  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  June  9,  2003. 

The  proposed  subzone  would  include 
two  ISI  facilities  located  about  60  miles 
southwest  of  Atlanta:  Site  1  (138  acres/ 
130.000  sq.  ft.) — manufacturing  plant 
located  at  200  Piedmont  Circle. 
LaGrange  (Troup  County).  Georgia;  and. 
Site  2  (5  acres/25.000  sq.  ft.)— 
warehouse  located  within  the  Gordon 
Commercial  Park  at  118  Gordon 
Commercial  Drive,  LaGrange.  The 
facilities  (400  employees)  are  used  to 
produce  automotive  airbag  inflators  for 


export  and  the  domestic  market.  The 
manufacturing  plant  has  capacity  to 
produce  about  six  and  a  ha^  million 
inflators  annually.  Components 
purchased  from  abroad  (representing 
about  10%  of  finished  inflator  value) 
include:  bases,  caps,  flanges,  disks, 
bodies,  closures,  and  connectors 
classified  under  HTSUS  8708.99.8080. 
and  filters  (duty  rate  range:  fi-ee — 2.5%). 

FTZ  procedures  would  exempt  ISI 
from  Customs  duty  payments  on  the 
foreign  components  used  in  export 
production.  On  its  domestic  sales  and 
exports  to  NAFTA  countries.  ISI  would 
be  able  to  defer  duty  payment  on  the 
foreign  components  used  in  production 
until  the  finished  inflators  are  formally 
entered  for  consumption.  No  duties 
would  be  paid  on  foreign  components  of 
inflators  that  are  transferred  in-bond  to 
auto  assembly  plants  with  subzone 
status.  The  application  indicates  that 
subzone  status  would  help  improve  the 
facilities'  international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  BBoard. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  following 
addresses: 

1 .  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board.  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W. 
1099  14th  Street,  NW..  Washington.  DC 
20005;  or, 

2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board. 
U.S.  Department  of  Commerce.-  FCB — 
4100W,  1401  Constitution  Ave.,  NW., 
Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
August  18,  2003.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  (to 
September  1,2003). 

A  copy  of  the  application  will  be 
available  for  public  inspection  at  the 
Office  of  the  Foreign-Trade  Zones 
Board's  Executive  Secretary  at  address 
No.l  listed  above  and  at  the  U.S. 
Department  of  Commerce  Export 
Assistance  Center,  Suite  900,  285 
Peachtree  Center  Avenue,  Atlanta, 
Georgia  30308. 

Dated:  )une  W.  2003. 
Dennis  Puccinelli, 

Executive  Secretary. 

[FR  Doc.  03-15289  Filed  6-16-03;  8:45  am] 

BILUNQ  COOC  3510-OS-I> 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  28-2003] 

Foreigrt-Trade  Zone  151 — Findlay,  OH; 
Appiication  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board),  by  the  Findlay  Hancock 
Chamber  of  Commerce  (FHCOC), 
grantee  of  Foreign-Trade  Zone  151, 
requesting  authority  to  expand  its  zone 
in  Findlay,  Ohio,  within  the  Toledo 
Customs  port  of  entry.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act.  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
part  400).  It  was  formally  filed  on  June 
10,  2003. 

FTZ  151  was  approved  on  July  6, 
1988  (Board  Order  389,  53  FR  27058,  7/ 
18/88)  and  expanded  on  February  10. 
1999  (Board  Order  1023,  64  FR  8542.  2/ 
22/99).  The  general-purpose  zone 
currently  consists  of  two  sites  (921 
acres)  in  Findlay  (Hancock  County):  Site 
1  (820  acres}— Tall  Timbers  Industrial 
Center  located  at  the  intersection  of 
State  Route  12  and  County  Road  95; 
and.  Site  2  (101  acres.  2  parcels) — Ball 
Metal  Container  Group  general-purpose 
warehouse  facility  located  at  12340 
Township  Road  99  East  and  a 
warehouse  facility  located  on  County 
Road  95  (expires  6/30/2004).  In  a 
separate  pending  application  (FTZ  Doc. 
13-03).  the  grantee  has  requested  an 
indefinite  extension  of  authority  for  Site 
2. 

The  applicant  is  now  requesting 
authority  to  expand  the  zone  to  include 
an  additional  site:  Proposed  Site  3  (373 
acres)  within  the  398-acre  Ottawa 
Industrial  Park,  located  at  the 
intersection  of  Williamstown  Street  and 
Sugarmill  Drive  in  Ottawa  (Putnam 
County).  The  site  will  provide  public 
warehousing  and  distribution  services 
to  area  businesses.  No  specific 
manufacturing  authority  is  being 
requested  at  this  time.  Such  requests 
would  be  made  to  the  Board  on  a  case- 
by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  one  of  the 
addresses  below: 

1.  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
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Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W, 
1099  14th  Street  NW.,  Washington,  DC 
20005;  or 

2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  FCB — 
Suite  4100W,  1401  Constitution 
Avenue,  NW..  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
August  18,  2003.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  (to 
September  1,  2003). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  the  first  address  listed 
above,  and  at  the  Office  of  the  Findlay/ 
Hancock  County  Chamber  of  Commerce, 
123  E.  Main  Cross  Street,  Findlay,  Ohio 
>    45840. 

Dated:  June  10.  2003. 
Dennis  Puccinelli,  "^ 

Executive  Secretary. 
(FR  Doc.  03-15291  Filed  6-16-03;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Docket  25-2003] 

Foreign-Trade  Zone  203— Moses  Lake, 
WA;  Application  for  Subzone  Status; 
Inflation  Systems,  Inc.,  Plant 
(Automotive  Alrt>ag  Inflators  and 
Propellent);  Moses  Lake,  WA 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Moses  Lake  Public 
Corporation,  grantee  of  FTZ  203, 
requesting  special-purpose  subzone 
status  for  the  automotive  airbag  inflator 
and  propellant  manufacturing  plant  of 
Inflation  Systems,  Inc.  (ISI)  (a  subsidiary 
of  Takata  Corporation,  of  Tokyo,  Japan) 
located  in  Moses  Lake,  Washington.  The 
application  was  submitted  piu-suant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  June  9,  2003. 

.     The  ISI  plant  (125  acres/234,000  sq. 
ft.)  is  located  at  9138  Randolph  Road  NE 
in  Moses  Lake  (Grant  Coimty), 
Washington.  The  facility  (300 
employees)  is  used  to  produce 
automotive  airbag  inflators  and  related 
propellant  for  export  and  the  domestic 
market.  The  plant  has  capacity  to 
produce  about  four  and  half  million 
inflators  and  three  million  pounds  of 


propellant  annually.  Propellants  ISI 
manufactures  include  3110,  2004,  128T 
classified  under  HTSUS  3602.00.00 
(duty  bee).  Components  and  chemical 
inputs  purchased  from  abroad 
(representing  between  10-72%  of 
finished  inflator  and  propellant  value) 
include:  bases,  caps,  flanges,  disks, 
bodies,  closures,  and  connectors 
classified  under  HTSUS  8708.99.8080, 
filters,  strontium  nitrate,  SAT,  K5AT, 
BHT,  and  DNPH  (duty  rate  range:  fiw— 
6.5%). 

FTZ  procedures  would  exempt  ISI 
from  Customs  duty  payments  on  the 
foreign  components  and  chemicals  used 
in  export  production.  On  its  domestic 
sales  and  exports  to  NAFTA  countries, 
ISI  would  be  able  to  choose  the  duty 
rates  that  apply  to  finished  propellant 
(duty  bee)  and  airbag  inflators  (2.5%) 
for  the  foreign  inputs  noted  above  that 
have  higher  rates.  The  application 
indicates  that  subzone  status  would 
help  improve  the  plant's  international 
competitiveness . 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  bom  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  following 
addresses: 

1 .  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Covul  Building — Suite  4100W, 
1099  14th  Street,  NW..  Washington,  DC 
20005;  or, 

2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  FCB — 
4100W,  1401  Constitution  Ave.,  NW., 
Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
August  18,  2003.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  (to 
September  1,  2003). 

A  copy  of  the  application  will  be 
available  for  public  inspection  at  the 
Office  of  the  Foreign-Trade  Zones 
Board's  Executive  Secretary  at  address 
No.l  listed  above  and  at  the  Bureau  of 
Customs  and  Border  Protection  Office, 
Grant  Coxmty  International  Airport, 
7810  Andrews  Street  NE.,  Moses  Lake. 
Washington  98837. 

Dated:  June  10.  2003. 
Dennis  Puccinelli, 

Executive  Secretary. 

(FR  Doc.  03-15288  Filed  6-16-03;  8:45  am] 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceank  and  Atmospherk: 
Administration 

[I.D.  061203A] 

Proposed  information  Coiiectkm; 
Comment  Request;  Subsistence 
Fistiery  for  Pacifk;  Halibut  in  Waters  off 
Alaska,  Registratton  and  Gear  Marking 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
ACTION:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  conunent  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  18,  2003. 
ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce.  Room  6625, 
14 A  and  Constitution  Avenue,  NW., 
Washington,  DC  20230  (or  via  the 
Internet  at  dHynek@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Patsy  A.  Bearden  at  907- 
586-7228  or  at  patsy.bearden@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

This  submission  seeks  renewal  of 
collection-of-information  requirements 
that  are  part  of  the  program  for  the 
Pacific  halibut  subsistence  fishery.  The 
program  includes  requirements  for 
registration  to  participate  in  the  fishery, 
and  the  marking  of  certain  types  of  gear 
used  in  this  fishery.  The  registration 
requirement  is  intended  to  allow 
qualified  persons  to  practice  the  long- 
term  customary  and  traditional  harvest 
of  Pacffic  halibut  for  food  in  a  non- 
commercial manner.  The  gear-marking 
requirement  aids  in  enforcement  and  in 
actions  related  to  gear  damage  or  loss. 

n.  Method  of  Collection 

The  registration  information  may  be 
submitted  by  an  individual  or  as  a  list 
of  multiple  individuals  from  an  Alaska 
Native  tribe.  Submissions  may  be  made 
by  mail.  FAX.  e-mail  or  on-line. 

m.  Data 

OMB  Number.  0648-0460. 
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Form  Number.  None. 

Type  of  Review.  Regular  submission. 

Affected  Public:  Individuals  or 
households,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
4.658. 

Estimated  Time  Per  Response:  10 
minutes  for  a  subsistence  halibut 
registration;  and  15  minutes  for 
subsistence  halibut  gear  marking. 

Estimated  Total  Annual  Burden 
Hours:  1,167. 

Estimated  Total  Annual  Cost  to 
Public:  $16,816. 

rv.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize. the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Conunents  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  June  10.  2003. 

Gweihiar  Banks, 

Management  Analyst.  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  03-15293  Filed  6-16-03:  8:45  ami 

BIUJNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Adminiatration 

P.D.061203B] 

Propoaad  Information  Collection; 
Comment  Requeat;  Subaiatance 
Rahary  for  Pacific  Halibut  in  Watera  off 
Alaaka,  Annual  Survey 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
ACTION:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 


proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  18,  2003. 
ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
14Ui  and  Constitution  Avenue,  NW., 
Washington,  DC  20230  (or  via  the 
Internet  at  dHynek®doc.gov). 
FOR  FURTHER  INFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Patsy  A.  Bearden  at  907- 
586-7228  or  at  patsy.bearden@noaa.gov. 
SUPPI.EMENTARY  INFORMATION: 

I.  Abstract 

This  survey  is  part  of  a  subsistence 
Pacific  halibut  program  that  is  intended 
to  allow  qualified  persons  to  practice 
the  long-term  customary  and  traditional 
harvest  of  Pacific  halibut  for  food  in  a 
non-commercial  manner.  The  annual 
survey  would  be  voluntarily  submitted 
to  NOAA  to  report  Pacific  halibut  catch 
for  the  prior  year.  The  catch  reports  will 
be  used  to  help  track  the  impacts  of  the 
program. 

n.  Method  of  CoUection 

The  annual  survey  may  be  submitted 
by  mail,  FAX,  e-mail  or  by  individual 
post-season  interviews. 

m.  Data 

OMB  Number.  None. 

Fonn  Number.  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Individuals  or 
households,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
8,900. 

Estimated  Time  Per  Response:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  4,450. 

Estimated  Total  Annual  Cost  to 
Public.  $8,900. 

IV.  Request  for  Cominents 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhadce  the  quality,  utility,  and 
clarity  of  the  information  to  be 


collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Conunents  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  ON4B 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  June  10,  2003. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  03-15294  Filed  6-16-03;  8:45  am) 
BtLUNQCOOC  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

Natlonai  Oceanic  and  Atmoapheric 
Adminiatration 

Federal  Conalatency  Appeal  by 
lalander  Eaat  Pipeline  Company  From 
an  Objection  by  the  Connecticut 
Department  of  Envlronmantai 
Protection 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Commerce  (Conunerce). 
ACTION:  Notice  of  remand  and  stay  of 
appeal  proceedings;  reopening  of  piiblic 
cominent  period. 

SUMMARY:  This  notice:  (1)  Annoimces  a 
remand  of  Islander  East's  administrative 
appeal  (Consistency  Appeal  of  Islander 
East  Pipeline  Company,  L.L.C.)  to  the 
Cormecticut  Department  of 
Environmental  Protection;  (2) 
announces  a  suspension  in  processing 
Islander  East's  administrative  appeal  by 
the  Department  of  Commerce,  for  a 
period  ending  no  later  than  July  31, 
2003;  (3)  reopens  the  period  for  the 
public  to  comment  on  Islander  East's 
administrative  appeal;  and  (4)  provides 
information  about  procedural  aspects  of 
the  appeal  that  are  affected  by  the 
remand  and  stay  of  appeal  proceedings. 
DATES:  The  remand  of  the  appeal  to  the 
Connecticut  Department  of 
Environmental  Protection  will  extend 
for  a  period  ending  no  later  than  July  31, 
2003.  The  stay  of  appeal  proceedings  by 
the  Department  of  Commerce  will  run 
through  a  period  ending  no  later  than 
July  31,  2003.  The  public  comment 
period  will  now  close  on  July  31,  2003, 
but  will  be  extended  assuming 
processing  of  the  appeal  resimies.  The 
Federal  agency  comment  period  will  be 
extended  to  run  through  July  31,  2003, 
and  will  be  further  extended  after  the 
appeal  has  recommenced. 
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ADDRESSES:  All  e-mail  comments  on 
issues  relevant  to  the  Secretary  of 
Commerce's  (Secretary)  decision  in  this 
appeal  may  be  submitted  to  Islander 
East.comments@noaa.gov.  Comments 
may  also  be  sent  by  mail  to  the  Office 
of  the  General  Cotmsel  for  Ocean 
Services,  National  Oceanic  Atmospheric 
Administration,  U.S.  Department  of 
Commerce,  1305  East- West  Highway, 
Silver  Spring,  MD  20910.  Materials  from 
the  appeal  record  are  available  at  the 
Internet  site  http://www.ogc.doc.gov/   _ 
czma.htm  and  at  the  Office  of  the 
General  Counsel  for  Ocean  Services. 
Also,  public  filings  made  by  the  parties 
to  the  appeal  are  to  be  available  for 
review  at  the  Connecticut  Department  of 
Enviroiunental  Protection,  79  Elm 
Street,  Hartford,  CT. 
FOR  FURTHER  INFORMATION  CONTACT: 
Branden  Blum,  Senior  Counselor, 
NOAA  Office  of  the  General  Coimsel, 
via  e-mail  at  GCOS.inquiries@noaa.gov, 
or  at  301-713-2967,  extension  186. 
SUPPLEMENTARY  INFORMATION: 

I.  Remand  and  Stay 

In  November  2002,  the  Islander  East 
Pipeline  Company,  L.L.C.  (Islander  East) 
filed  a  notice  of  appeal  with  the 
Department  of  Commerce  (Department), 
pursuant  to  the  Coastal  Zone 
Management  Act  of  1972  (CZMA),  as 
amended,  asking  that  the  Secretary  of 
Commerce  override  the  State  of 
Connecticut's  (State)  objection  to 
Islander  East's  proposed  natural  gas 
pipeline.  The  pipeline  would  extend 
,  from  near  North  haven,  Connecticut, 
across  the  Long  Island  Soimd  to  a 
terminus  in  Suffolk  Coimty  (Long 
Island),  New  York.  Connecticut's 
objection  is  based  on  the  project's 
potential  effect  on  the  natural  resources 
or  land  and  water  uses  of  Connecticut's 
coastal  zone. 

In  March  2003,  and  then  in  early  May 
2003,  the  Department  granted,  and  then 
extended,  a  stay  of  proceedings  for  this 
appeal,  as  jointly  requested  by  the 
parties.  Subsequently,  on  May  15,  2003, 
Islander  East  requested  the  Department 
of  Commerce  to:  (1)  Continue  the  stay 
then  in  place  regarding  the 
Department's  proceeding  of  the  appeal; 
and  (2)  remand  the  proceeding  to  the 
Connecticut  Department  of 
Environmental  Protection.  The  remand 
would  allow  the  State  to  reconsider  its 
October  2002  objection  to  the  proposed 
pipeline  project,  based  on  new 
information  submitted  by  Islander  East. 
The  new  information  primarily  involves 
changes  proposed  to  minimize  adverse 
environmental  impacts  to  Long  Island 
Sound  that  may  result  from  construction 
of  the  proposed  pipeline.  The  changes 


are  intended  to  address  concerns  which 
were  a  basis  for  the  State's  objection  to 
the  project.  , 

The  State  of  Connecticut  advised  the 
Department  on  May  23,  2003,  that  it  did 
not  object  to  a  remand;  nor  did  it  object 
to  the  period  of  the  remand  ending  no 
later  than  July  31,  2003,  as  proposed  by 
Islander  East.  On  June  2,  2003,  the 
Department  granted  the  requested 
remand  and  stay  piu-suant  to  15  CFR 
930.129(d). 

n.  Public  Comments 

During  the  remand  and  stay,  the 
public  may  continue  to  submit 
comments  to  the  Department  of 
Commerce  [see  address  section  above) 
on  issues  to  be  considered  if  the  appeal 
recommences.  A  siunmary  of  the 
grounds  for  which  Islander  East 
requested  an  override  of  the  State's 
objection  appears  in  the  Federal 
Register  at  68  FR  3513.  The  public 
comment  period,  which  was  announced 
in  this  same  issue  of  the  Federal 
Register  as  ending  on  May  8,  2003,  is 
reopened  through  July  31,  2003. 
Comments  received  after  May  8,  2003, 
but  before  the  publication  of  this  notice, 
will  be  considered  to  be  timely  filed. 

in.  Other  Procedural  Matters 

This  portion  of  the  Federal  Register 
notice  provides  information  concerning 
other  procedural  aspects  of  the  Islander 
East  appeal  that  are  affected  by  the 
remand  and  stay.  The  Federal  agency  . 
comment  period  will  be  reopened  and 
letters  annoiuicing  this  action  will  be 
sent  to  agencies  whose  views  were 
previously  solicited  but  not  yet 
received.  If  the  Department  resumes 
processing  the  appeal,  both  the  public 
and  federal  agency  conunent  periods 
will  be  further  extended  in  order  to 
provide  an  adequate  opportunity  to 
consider  the  State  of  Connecticut's  brief. 
(The  State's  brief  had  been  due  on 
March  24,  2003.  As  announced 
previously,  the  State's  brief  is  now  due 
45  days  after  the  appeal  has 
recommenced.)  Note:  the  additional 
time  for  cominents.  to  be  provided  if  the 
appeal  recommences,  will  not  be 
commensurate  with  the  length  of  the 
stays.  This  is  a  change  to  advice 
contained  in  a  Federal  Register  notice 
annoimcing  the  stay  granted  on  March 
17,  2003  (see  68  FR  14401),  and  reflects 
the  ongoing  natiu'e  of  the  stay.  The  stay 
requested  at  the  time  we  provided  our 
earlier  advice  is  far  shorter  than  the 
overall  length  of  the  stay  as 
subsequently  extended. 

The  scheduling  of  a  public  hearing  on 
the  appeal  will  continue  to  be  delayed 
until  aiter  processing  of  the  appeal 


resiunes.  consistent-with  the  earli«- 
request  of  Islander  East  and  the  State. 

A  siunmary  of  relevant  issues  as  well 
as  additional  background  on  the  appeal 
appears  in  a  January  24.  2003,  Federal 
Roister  announcement,  68  FR  3513.  a 
copy  of  which  can  be  found  at  the 
Department  of  Commerce  CZMA 
appeals  Web  site  www.ogc.doc.gov/ 
czma.htm.  The  Web  site  also  provides 
access  to  dociunents  from  the  appeal 
record  and  general  information 
concerning  the  appeal  process. 

Questions  about  the  stay  for  the 
Islander  East  appeal  may  be  sent  to 
NOAA  via  e-mail 

{GCOS.inquiries@noaa.gov)  or  made  by 
telephone  (301  713-2967,  extension 
186). 

(Federal  Domestic  Assistance  Catalog 
No.  11.419  Coastal  Zone  Management 
Program  Assistance.) 

Dated:  June  11,  2003. 
James  R.  Walpole, 

General  Counsel.  *■ 

(FR  Doc.  03-15206  Filed  6-16-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Adminiatration 

[I.D.  060303B] 

Marine  Mammaia;  File  No.  550-1712 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application. 

SUMMARY:  Notice  is  hereby  given  that 
Bemd  Wursig,  Ph.D.,  Professor  and 
Director  of  the  Institute  of  Marine  Life 
Sciences,  Texas  A&M  University,  4700 
Avenue  U,  Building  303,  Galveston,  TX 
77551,  has  applied  in  due  form  for  a 
five-year  permit  to  take  bottlenose 
dolphins  ( Tursiops  truncatus)  for 
purposes  of  scientific  research. 
DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  July  17, 
2003. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resovuces, 
NMFS,  1315  East- West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376;  and 

Southeast  Region,  NMFS.  9721 
Executive  Center  Drive  North,  St. 
Petersburg,  FL  33702-2432;  phone 
(727)570-5301;  fax  (727)570-5320. 
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FOR  FURTHER  INFORMATIOM  CONTACT:  Jill 
Lewandowski  or  Carrie  Hubard, 
(301)713-2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Manunal 
Protection  Act  of  1972,  as  amended 
(MMPA;  16  U.S.C.  1361  et  seq.)  and  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216). 

The  proposed  research  is  a 
continuation  of  behavioral  ecology 
studies  of  bottlenose  dolphins  in  the 
Gulf  of  Mexico  along  the  Texas  and 
Louisiana  coastline.  The  applicant  is 
specifically  requesting  to  take  bottlenose 
dolphins  by  close  approach  for  photo- 
id,  behavioral  observation  and  biopsy 
sampling.  Proposed  takes  include  1 ,000 
individuals  for  photo-identification  and 
behavioral  observation  annually  and 
250  takes  of  juveniles/adults  by  biopsy 
sampling  over  the  course  of  the  Permit. 
Calves  would  not  be  biopsy  sampled. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq),  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Written  comments  or  requests  for  a 
public  hearing  on  this  application 
should  be  mailed  to  the  Chief,  Permits, 
Conservation  and  Education  Division, 
F/PRl,  Office  of  Protected  Resources, 
NMFS.  1315  East-West  Highway,  Room 
13705,  Silver  Spring.  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the- specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)713-0376.  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  June  11,  2003. 
Stephen  L.  Leathery, 

Chief.  Permits.  Conservation  and  Education 
Division,  Office  of  Protected  Resources. 
National  Marine  Fist^eries  Sen'ice. 
[FR  Doc.  03-15296  Filed  6-16-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanlc  and  Atmoapheric 
Administratton 

[Docket  No.  030530140-3140-01;  LD. 
0609030] 

Final  Guidance  for  tt>e  Coaatal  and 
Estuarlne  Land  Conservation  Program 

agency:  National  Ocean  Service, 
National  Oceanic  and  Atmospheric 
Administration  (NOAA),  Commerce 
SUMMARY:  Notice  is  hereby  given  of  the 
availability  of  Final  Guidelines  for  the 
Coastal  and  Estuarine  Land 
Conservation  Program  (CELCP).  The 
Fiscal  Year  2002  Appropriations  Act  for 
the  Departments  of  Commerce,  Justice 
and  State  directed  the  Secretary  of 
Commerce  to  establish  a  Coastal  and 
Estuarine  Land  Conservation  Program 
"for  the  purpose  of  protecting  important 
coastal  and  estuarine  areas  that  have 
significant  conservation,  recreation, 
ecological,  historical,  or  aesthetic 
values,  or  that  are  threatened  by 
conversion  from  their  natural  or 
recreational  state  to  other  uses,"  giving 
priority  to  lands  which  can  be 
effectively  managed  and  protected  and 
which  have  significant  ecological  value. 
The  law  further  directed  the  Secretary  to 
issue  guidelines  for  this  program 
delineating  the  criteria  for  grant  awards 
and  to  distribute  funds  in  consultation 
with  the  States'  Coastal  Zone  Managers' 
or  Governors'  designated  representatives 
based  on  demonstrated  need  and  ability 
to  successfully  leverage  funds. 

These  guidelines:  outline  a  planning 
process  for  states  to  identify  the 
conservation  needs  and  priorities  within 
each  state;  provide  the  information 
necessary  for  eligible  coastal  states  to 
develop  land  conservation  plans  and 
nominate  projects  to  a  national 
competitive  selection  process;  and 
delineate  the  criteria  for  grant  awards. 

The  Final  Guidance  for  the  Coastal 
and  Estuarine  Land  Conservation 
Program,  published  below,  can  also  be 
found  on  NOAA's  website  at  http:// 
www.ocnn.nos.noaa.gov/ 
Iandconservation.html  or  may  be 
obtained  upon  request  via  the  contact 
information  listed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  Vaudreuil,  NOAA's  Ocean 
Service,  Office  of  Ocean  and  Coastal 
Resource  Management,  1305  East- West 
Highway  (N/ORM),  Silver  Spring,  MD 
20910;  tel.  301-713-3155,  extension 
103;  e-mail:  Elaine.Vaudreuil@noaa.gov. 
SUPPLEMENTARY  INFORMATION:  (1) 
Program  Authorities:  Specific  authority 
for  this  Announcement  is  found  in  16 
U.S.C.  1456d.  (2)  Federal  Domestic 


Assistance  Catalog  Number  11.419 
Coastal  Zone  Management  Program 
Administration 

Response  to  Comments 

NOAA  made  the  draft  guidelines 
available  for  a  30-day  public  comment 
period  and  received  20  sets  of 
comments.  The  comments  ask  NOAA  to: 

-  clarify  which  elements  of  the 
guidelines  would  apply  to  earmarks 
versus  competitive  grants; 

-  be  flexible  throughout  the  grant 
process  to  account  for  the  natiire  of  real 
estate  transactions  and  private,  willing 
seller  landowners; 

-  enable  local  governments  or 
watershed  organizations  to  apply 
directly  to  the  national  competitive 
process: 

-  make  non-governmental 
organizations  eligible  to  apply  for  grants 
and  hold  title  to  land; 

-  clarify  that  the  definition  of 
"acquisition"  includes  other 
conservation  options,  such  as  the 
purchase  of  conservation  easements; 

-  clarify  that  all  land  secured  through 
CELCP  be  held  in  public  ownership  and 
provide  conservation  in  perpetuity; 

-  clarify  the  relevance  of  the  term 
"Project  Areas"  and  how  it  differs  fi-om 
"priority  areas",  and  "types  of  land^; 

-  include  timelines  or  deadlines,  as 
well  as  instructions  for  applying  for 
funds,  such  as  the  anticipated  number 
of  grants  and  their  amounts,  in  order  to 
solicit  meaningful  project  applications; 

-  clarify  eligibility  and  the  application 
process  for  planning  funds; 

-  seek  the  lead  agency's  approval 
before  making  direct  grants  to  other 
state  agencies  or  local  governments; 

-  lower  the  percentage  of  required 
non-federal  match;  clarify  whether 
planning  funds  require  non-federal 
match; 

-  clarify  a  waiver  of  match  for  U.S. 
insular  areas  for  projects  up  to  $200,000,' 
in  accordance  with  48  U.S.C.  1469a(d); 

-  exercise  its  discretion  to  waive  the 
match  for  underserved  communities  in 
specific  circimistances,  such  as  areas 
without  public  access; 

-  clarify  whether  the  5  percent  limit 
on  administrative  costs  refers  to  state. 
Federal,  or  combined  program 
administration,  and  address  state 
indirect  costs  that  are  incurred  for  grant 
administration; 

-  extend  the  2-year  period  for  land 
stewardship  costs  to  a  5-year  period 
and  limit  costs  to  5  percent  of  the  total 
grant  award: 

-  make  land  acquisition  the  only 
eligible  use  of  funds  under  the  CELCP, 
and  not  program  administration  and 
stewardship  costs,  but  rather  allow 
these  costs  as  state  match  contributions; 
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-  enable  states  to  use  lands  anywhere 
in  the  states'  coastal  zone  as  match,         ^ 
rather  than  lands  in  "...the  vicinity  of 
the  property.. .or  in  the  same  project  area 

•  I, 
••     I 

-  not  require  that  lands  used  as  match 
also  contain  deed  restrictions  similar  to 
the  land  directly  acquired  under  this 
program: 

-  prohibit  "the  acquisition  of  land  for 
active  recreation  such  as  sports 
facilities,  playgrounds  or  like  uses.>; 

-  address  how  pre-existing  uses  would 
be  handled; 

-  not  make  too  onerous  the 
requirement  for  "a  strategy  for  long-term 
stewardship"  for  each  project,  but  rather 
ensure  that  the  restrictions  on  future  use 
of  the  property  noted  in  2.6(a)  of  the 
guidance  are  included  as  part  of  the 
land  transaction; 

-  give  greater  recognition  in  the 
national  ranking  and  selection  criteria 
to:  inter-state  cooperation  in  developing 
state  plans;  to  priorities  within  National 
Estuary  Program  comprehensive  plans; 
and  to  projects  within  project  areas  that 
have  higher  population  densities  or 
urbanized  areas; 

-  clarify  whether  an  "assessment  of 
priority  land  conservation  needs",  as 
described  in  section  1.3  is  included 
among  plan  components  at  section  3.1; 

-  base  the  project  identification 
process  on  scientific  assessments  of 
habitat  needs; 

-  allow  plans  developed  through  other 
planning  and  public  review  processes, 
such  as  approved  coastal  management 
programs  or  watershed  conservation 
plans,  to  be  "adopted"  or  "recognized" 
by  the  state  for  purposes  of  a  state's 
CELC  Plan; 

-  add  restoration  plans  to  the  types  of 
.  plans  to  be  considered  in  developing 

CELC  plans; 

-  remove  the  criterion  in  section  3.1.b 
that  requires  projects  to  establish  or 
help  to  "establish  conservation 
corridors  and/or  linkages"  as  an 
overriding  national  project  selection 
criteria; 

-  clarify  that  the  "letter  of  intent" 
reflects  an  expectation  of  continuing 
negotiations  leading  to  a  purchase 
agreement; 

-  emphasize  negotiation  with  willing 
sellers,  and  avoid  projects  that  require 
condemnation: 

-  ask  applications  to  note  adjacent 
land  uses  on  the  project  location  map: 

-  clarify  which  standards  are  to  be 
used  for  appraisals: 

-  allow  cost  estimates  at  the  project 
application  stage  and  not  limit  project 
applications  to  properties  with  letters  of 
intent  or  contracts; 

-  reappoint  and  reconstitute  the 
national  peer  review  panel  annually  and 


identify  alternates  to  ensure  that 
conflicts  of  interest  can  be  addressed 
without  delay; 

-  ensure  geographic  representation  of 
coastal  regions  on  the  peer  review  panel 
and  in  the  distribution  of  project  funds; 

-  allow  eligible  entities  to  apply  for 
grants  for  projects  that  have  already 
closed  during  the  prior  year; 

-  administer  CELC  grants  efficiently, 
recognizing  that  states  must  act  on  a 
timely  basis  to  take  advantage  of 
conservation  opportunities; 

-  clarify  how  resources  will  be 
allocated  to  each  state  on  an  annual 
basis,  eg.  through  a  formula  based  on 
shoreline  mileage;  and 

-  consider  that  requiring  "...maps  of 
"project  areas"  that  identify  the  State's 
priority  areas..."  is  too  specific  for 
planning  purposes  and  may  cause 
concern. 

In  response  to  these  comments,  in  the 
final  guidelines,  NOAA  has: 

-  added  language  to  clarify  which 
elements  of  the  guidelines  apply  to 
earmarks  versus  competitive  grants: 

-  provided  more  flexibility  regarding 
when  certain  documents  must  be 
submitted  and  with  regard  to 
reimbursement  of  land  acquisition  costs 
in  certain  cases; 

-  clarified  that  the  term  "acquisition" 
includes  the  purchase  of  conservation 
easements; 

-  clarified  that  easements  would  be 
held  in  public  ownership,  as  well  as 
donated  lands  that  are  counted  toward 
the  non-federal  match; 

-  revised  the  definition  of  "project 
areas"  to  clarify  its  meaning  and 
relationship  to  other  terms,  and  not 
intended  to  identify  specific  properties. 

-  clarified  that  the  state's  lead  agency 
is  eligible  to  apply  for  planning  funds: 

-  clarified  that  NOAA  will  consult 
with  the  state's  lead  agency  prior  to 
making  direct  grants  to  other  state 
agencies  or  local  governments; 

-  clarified  a  waiver  of  match  for  U.S. 
insular  areas  for  projects  up  to  $200,000, 
in  accordance  with  48  U.S.C.  1469a{d); 

-  addressed  state  indirect  costs 
incurred  for  grant  administration; 

-  extended  to  3-years  the  period  for 
initial  land  stewardship  and  limited  the 
costs  to  5  percent  of  the  grant  award; 

-  made  the  acquisition  of  land  for 
active  recreation  such  as  sports 
facilities,  playgrounds  or  similar  uses 
ineligible  for  use  of  CELCP  funds  and 
inconsistent  activities  under  section  2.6; 

-  clarified  that  state  CELC  plans 
identify  the  need  for  conservation 
through  acquisition; 

-  clarified  that  plans  developed 
through  other  planning  and  public 
review  processes,  such  as  approved 
coastal  management  programs  or 


watershed  conservation  plans,  may  be 
incorporated  into  a  CELC  plan; 

-  added  restoration  plans  to  the  types 
of  plans  that  may  be  considered  in 
developing  a  CELC  plan; 

-  clarified  the  nature  of  the        .^ 
documentation  needed  to  prove  an 
owner's  willingness  to  sell; 

-  included  ioentification  of  adjacent 
land  uses  on  the  project  location  map: 

-  added  clarification  regarding  the 
budget  justification  and  documentation 
required  in  the  project  application.. 
including  standards  for  appraisals,  and 
some  flexibility  regarding  projects  that 
must  go  to  settlement  before  a  grant 
award  is  issued; 

-  clarified  that  NOAA  will 
reconstitute  the  peer  review  panel 
annually  and  identify  possible 
alternates;  and 

-  removed  the  criterion  for 
conservation  corridors  from  the  list  of 
national  criteria,  as  it  is  not  listed  in 
statute  with  the  other  criteria. 

Statutory'  language  requires  100   , 
percent  match  of  CELCP  funds  and 
distribution  of  funds  in  consultation 
with  the  States'  Coastal  Zone  Manager 
or  the  Governors'  designated 
representative.  Coastal  states  are 
encouraged  to  work  with  other  state, 
interstate,  and  local  governments,  with 
input  from  non-governmental 
organizations,  to  identify  and  nominate 
projects  that  advance  the  state's 
conservation  priorities.  No  discretion  is 
provided  to  NOAA  by  statute  to  waive 
the  match  for  planning  grants  or  for 
underserved  communities. 

Unless  otherwise  pro\'ided  by  law, 
lands  (or  interests  therein)  acquired 
with  Federal.funds  under  the  CELCP 
vdll  be  held  by  a  public  entity.  Federal 
regulations  that  "govern  matching  funds 
generally  presume  a  connection 
between  the  land  to  be  acquired  and  the 
land  used  as  match,  and  that  deed 
restrictions  would  apply  to  properties 
counted  as  match  as  they  would  to 
property  acquired  through  a  cash 
contribution  of  the  non-federal  share. 

Like  the  Forest  Legacy  Program,  after 
which  the  CELCP  was  modeled,  eligible 
states  are  to  develop  a  plan  in  order  to 
participate  in  the  competitive  program. 
NOAA  encourages  states  that  have 
existing  plans  that  directly  address  land 
conservation  priorities  for  portions  of  its 
coastal  area  to  make  use  of,  or  even 
incorporate,  those  existing  plans,  if 
applicable,  in  a  CELC  plan.  The 
program's  project  ranking  criteria  will 
address  whether  projects  meet  the 
national  criteria  and  are  included 
within  a  state  CELC  plan. 

NOAA  will  publisn  deadlines  and 
guidance  for  project  applications  in  its 
annual  request  for  proposals.  NOAA 
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will  make  every  effort  to  make  the 
grants  process  efficient,  and  will  strive 
for  geographic  distribution  of  project 
funds  to  the  extent  possible  in  a  merit- 
based  competitive  process. 

Final  Guidelines 

1.  GeneraUnformation 

1.1  Authority  and  Piupose  for  the 
Program 

The  Department  of  Commerce,  Justice, 
and  State  Appropriations  Act  of  2002 
(Public  Law  107-77).  directed  the 
Secretary  of  Commerce  to  establish  a 
Coastal  and  Estuarine  Land 
Conservation  Program  "for  the  purpose 
of  protecting  impcMlant  coastal  and 
estuarine  areas  that  have  significant 
conservation,  recreation,  ecological, 
historical,  or  aesthetic  values,  or  that  are 
threatened  by  conversion  from  their 
natural  or  recreational  state  to  other 
uses,"  giving  priority  to  lands  which 
can  be  effectively  managed  and 
protected  and  that  have  significant 
ecological  value.  The  law  further 
directed  the  Secretary  to  issue 
guidelines  for  this  program  delineating 
the  criteria  for  grant  awards  and  to 
distribute  funds  in  consultation  with  the 
States'  Coastal  Zone  Managers'  or 
Governors'  designated  representatives 
based  on  demonstrated  need  and  ability 
to  successfully  leverage  funds.  Grants 
funded  under  this  program  shall  require 
a  100-percent  match  from  other  sources. 
The  authority  for  this  program  is 
codified  at  16  U.S.C.  1456d. 

The  National  Oceanic  and 
Atmospheric  Administration  will  work 
with  the  coastal  states  and  territories 
through  formal  relationships  established 
through  its  role  in  implementing  the 
Coastal  Zone  Management  Act  of  1972, 
as  amended  (16  USC  1451  et  seq.) 
(CZMA),  to  carry  out  this  program.  The 
CZMA  highlights  the  importance  of 
coastal  and  estuarine  areas  and  contains 
policies  related  to  the  ecological, 
conservation,  recreational,  and  aesthetic 
values  of  coastal  areas. 

1.2.  Purpose  of  the  Guidelines 

These  guidelines  establish  the 
eligibility,  procedural,  and 
programmatic  requirements  for 
participation  in  the  Coastal  and 
Estuarine  Land  Conservation  Program 
(CELCP),  authorized  by  the  FY  2002 
Appropriations  Act.  As  required  by  the 
Act,  these  guidelines  delineate  the 
criteria  for  all  financial  assistance 
awards  under  the  CELCP.  These 
guidelines  outline  a  three-stage  process 
for  competitive  funding  under  the 
program:  development  of  a  state  coastal 
and  estuarine  land  conservation  plan:  a 
process  for  identifying  and  ranking 


qualified  projects  within  the  state  and 
nominating  them  to  a  national 
competitive  selection  process  annually; 
and  a  process  for  conducting  peer 
review  and  selection  of  projects  at  the 
national  level.  State  participation  in  this 
program  is  voluntary.  Coastal  states  that 
choose  to  participate  in  the  CELCP, 
including  eligible  project  applicants, 
shall  use  the  guidelines  when 
developing  state  conservation  plans, 
proposing  or  soliciting  land  acquisition 
projects,  applying  for  funds,  and 
carrying  out  selected  projects  under  this 
program. 

1.3  Definition  of  Terms 

Appropriations  Act  or  Act.  The 
Departments  of  Commerce,  Justice,  and 
State,  the  Judiciary,  and  Related 
Agencies  Appropriations  Act,  2002  (P.L. 
107-77). 

CELCP.  The  Coastal  and  Estuarine 
Land  Conservation  Program  established 
by  these  guidelines  piu-suant  to  the  Act. 

Coastal  and  Estuarine  Areas.  Those 
areas  within  a  coastal  state  that  are:  part 
of  the  state's  coastal  zone,  as  designated 
in  the  state's  federally  approved  coastal 
management  program  under  the  CZMA 
or  within  the  state's  coastal  watershed 
boundary  as  described  in  NOAA's 
Coastal  Zone  Boundary  Review  (October 
1992).  The  coastal  watershed  boundary 
is  defined:  for  estuarine  drainage  areas 
by  the  inland  boundary  of  those  8-digit 
uses  hydrologic  cataloguing  units  that 
contain  the  head  of  tide,  and;  for  the 
Great  Lakes  region  or  those  portions  of 
watersheds  along  the  marine  coast  that 
drain  directly  to  marine  waters  by  those 
cataloguing  units  that  are  located 
adjacent  to  the  coast. 

Coastal  and  Estuarine  Land 
Conservation  Plan  or  CELC  Plan.  A 
plan,  to  be  developed  by  each  coastal 
state  in  order  to  participate  in  the 
program,  that  provides  an  assessment  of 
priority  land  conservation  needs  and 
clear  guidance  for  nominating  and 
selecting  land  conservation  projects 
within  the  state. 

Coastal  State(s).  As  defined  in  section 
304(4)  of  the  Coastal  Zone  Management 
Act  (16  USC  section  1453(4)),  "coastal 
state(s)"  means  a  state  of  the  United 
States  in,  or  bordering  on,  the  Atlantic, 
Pacific,  or  Arctic  Ocean,  the  Gulf  of 
Mexico,  Long  Island  Sound,  or  one  or 
more  of  the  Great  Lakes.  The  term  also 
includes  Puerto  Rico,  the  Virgin  Islands, 
Guam,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  and 
American  Samoa. 

CZMA.  The  Coastal  Zone 
Management  Act  of  1972,  as  amended 
(16  USC  1451  et  seq.). 

Land  Acquisition.  Acquisition  of  real 
property,  or  interests  therein,  by  fee 


title,  lease,  easement,  or  any  other 
method  consistent  with  applicable  State 
law  or  regulation. 

NERR  or  Reserve.  A  National 
Estuarine  Research  Reserve  designated 
pursuant  to  section  315  of  the  CZMA. 

NOAA.  The  National  Oceanic  and 
Atmospheric  Administration,  within  the 
Department  of  Commerce. 

OCRM.  The  Office  of  Ocean  and 
Coastal  Resource  Management,  within 
the  NOAA  National  Ocean  Service. 

Project  Areas.  Discrete  areas  to  be 
identified  within  a  CELC  Plan  that 
describe  the  state's  priority  areas  for 
conservation  based  on  national  and  state 
criteria,  representing  the  values  to  be 
protected  through  the  program  and  areas 
threatened  by  conversion.  Project  areas 
may  consist,  for  example,  of:  geographic 
areas  or  habitat  types  identified  by  a 
state  coastal  management  plan  as  areas 
of  concern;  significant  areas  within 
other  coastal,  estuarine,  or  watershed 
management  plan(s)  that  may  be  priority 
areas  for  conservation;  or  areas  that 
provide  linkages  or  corridors  among 
conservation  areas  within  a 
geographical  area. 

Secretary.  The  Secretary  of  ■ 
Commerce. 

State  lead  agency.  The  agency  or 
entity  responsible  for  coordinating  the 
establishment  and  implementation  of 
the  CELCP  at  the  state  level.  The  lead 
agency  will  be  presiuned  to  be  the  lead 
agency  designated  for  implementing  the 
state's  coastal  management  program,  as 
approved  pursuant  to  the  CZMA.  imless 
otherwise  designated  by  the  Governor.  If 
a  state's  coastal  management  program 
does  not  wish  to  assume  the  lead  role, 
the  Governor  may  designate  as  the  lead 
agency  another  state  agency  with 
authority  to  plan,  acquire  or  manage 
land  for  conservation  purposes. 

2.  Eligibility  Requirements 

2.1  Who  May  Participate  in  the  CELCP 

Coastal  states  with  approved  coasfal 
zone  management  plans  or  National 
Estuarine  Research  Reserves  are  eligible 
to  participate  in  the  CELCP.  State 
participation  is  voluntary,  and  states 
may  choose  to  participate  by  developing 
a -Coastal  and  Estuarine  Conservation 
Plan  for  approval  by  NOAA.  The  state 
lead  agency  will  be  responsible  for 
coordinating  the  establishment  and 
implementation  of  the  CELCP  at  the 
state  level. 

2.2  Who  May  Submit  a  Project 
Application  to  the  Competitive  Process 

Eligible  coastal  states  that  have 
submitted,  and  received  approval  of,  a 
Coastal  and  Estuarine  Land 
Conservation  Plan,  may  submit 
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proposals  to  NOAA  for  federal  funding 
under  this  program,  provided  that 
appropriated  funds  are  available  for 
competitive  awards.  The  state  lead 
agency  may  solicit,  and  include  in  their 
application,  project  proposals  from 
additional  state  agencies,  or  local 
governments  as  defined  at  15  CFR  24.3, 
or  entities  eligible  for  assistance  under 
section  306A{e)  of  the  CZMA  (16  USC 
1455a(e)),  provided  that  each  has  the 
authority  to  acquire  and  manage  land 
for  conservation  purposes. 

The  state  lead  agency  will  be 
responsible  for:  soliciting  projects  that 
are  consistent  with  priorities  outlined  in 
the  state's  plan,  reviewing  them  for 
completeness,  prioritizing  them 
according  to  state  criteria,  and 
nominating  projects  to  the  national 
selection  process.  States  are  encouraged 
to  submit  proposals  from  multiple 
agencies  as  a  consolidated  package  to 
NOAA.  The  state  will  also  be 
responsible  for  ensuring  that  allocated 
funds  are  used  for  the  purposes  of  and 
in  a  manner  consistent  with  this 
program. 

2.3  Qualifying  Projects 

To  be  eligible  for  funding  under  the 
CELCP,  a  project  must: 

-  be  locatea  in  a  coastal  or  estuarine 
area  included  within  a  state's  approved 
coastal  and  estuarine  land  conservation 
(CELC)  plan  and  meet  the  national 
criteria  described  in  section  3.1.b.; 

-  match  Federal  CELCP  funds  with 
non-federal  funds  at  a  ratio  of  1:1; 

-  be  held  in  public  ownership  (fee 
simple  or  conservation  easements)  and 
provide  conservation  in  perpetuity;  and 

-  provide  for  access  to  the  general 
public  or  other  public  benefit,  as 
appropriate  and  consistent  with 
resource  protection. 

2.4  Who  May  Receive  Funds  and  Hold 
Title  to  Land 

NOAA  may  make  financial  assistance 
awards  to  eligible  coastal  states, 
including  the  state's  lead  agency  for 
implementing  the  CELCP,  the  state's 
coastal  management  program  or  its 
National  Estuarine  Research  Reserve(s). 
The  recipient  may  in  turn  allocate 
grants  or  make  sub-awards  to  other  state 
agencies,  local  governments  as  defined 
at  15  CFR  24.3,  or  entities  eligible  for 
assistance  under  section  306A(e)  of  the 
CZMA  (16  USC  1455a(e))  to  carry  out 
approved  projects.  NOAA  may,  at  its 
discretion  and  in  consultation  with  the 
applicable  coastal  state,  make  grants 
directly  to  any  of  these  eligible  entities 
in  order  to  expedite  completion  of  an 
approved  project.  The  recipient,  or  other 
appropriate  public  agency  designated  by 
the  recipient,  will  hold  title  to  the  land, 


or  interests  in  land,  in  perpetuity. 
NOAA  will  not  make  grants -under  the 
CELCP  to  non-goverrunental 
organizations  imless  otherwise  directed 
by  Congress. 

2.5  Uses  of  CELCP  Funds 

The  purpose  of  funding  under  the 
CELCP  is  to  protect  important  coastal 
and  estuarine  areas  wi^  significant 
values  or  that  are  threatened  by 
conversion,  and  that  can  be  effectively 
managed.  NOAA  has  oudined  the 
following  uses  of  CELCP  funding  that 
are  consistent  with  these  purposes,  as 
well  as  some  that  are  not  considered  to 
be  consistent. 

a.  Eligible  uses.  CELCP  funds  may  be 
used  for  the  following  purposes: 

1 .  State  Planning 

-  Development  of  CELC  plans  to  carry 
out  this  program.  Each  eligible  state's 
lead  agency  may  receive  up  to  a  total  of 
$50,000  for  this  purpose,  which  must  be 
matched  with  non-federal  funds  at  a 
ratio  of  1:1  through  cash  and/ or  in-kind 
contributions. 

2.  Program  Administration 

-  Administration  of  the  program, 
including  such  direct  or  indirect  costs 
as  salaries  and  benefits  of  staff  directly 
involved  in  program  planning, 
implementation,  project  review,  etc., 
that  shall  not  exceed  5  percent  of  the 
amount  appropriated  to  the  Secretary 
each  year.  If  a  state  proposes  indirect 
costs  as  part  of  an  application,  the  total 
dollar  amount  of  the  proposed  indirect 
costs  must  not  exceed  the  indirect  cost 
rate  negotiated  and  approved  by  a 
cognizant  Fed^ral  agency. 

3.  Acquisition  Projects 

-  Acquisition  of  properties  or  interests 
in  properties  from  willing  sellers, 
provided  that  the  terms  and  conditions 
will  ensure  that  the  property  will  be 
administered  for  conservation  in 
perpetuity,  including  direct  expenses 
relating  to  the  acquisition  of  lands  and 
interests  in  lands  acquired  imder  the 
audiority  of  the  CELCP;  and 

-  Certain  initial  costs  for  land 
stewardship,  not  to  exceed  5  percent  of 
the  award  and  not  to  exceed  3  years  or 
the  duration  of  award  period,  to  allow 
for  signage,  public  safety,  or  t)ther 
stewardship  pinposes. 

b.  Ineligible  uses.  The  Federal  share  of 
CELCP  huids  may  not  be  used  for  the 
following  pmposes: 

-  Funding  long-term  operations, 
maintenance,  and  management  of  the 
land; 

-  Construction  of  buildings,  boat 
launching  facilities,  docks  or  piers, 
shoreline  armoring,  or  other  facilities; 


-  Research; 

-  Acquisition  of  lands,  or  interests  in 
lands,  that  completely  restrict  access  to 
specific  persons  (e.g.  non-residents  of  a 
community); 

-  Acquisition  of  lands,  or  interests  in 
lands,  to  comply  with  mandatory  or 
compensatory  mitigation  for  recent  or 
pending  habitat  losses  resulting  from 
the  actions  of  agencies,  organizations, 
companies  or  individuals; 

-  The  sole  or  primary  piupose  of    - 
-  enforcing  fish,  wildlife,  or  other 

regulations,  except  when  necessary  for 
the  accomplishment  of  approved  project 
purposes;  and 

-  Acquisition  of  land  for  active 
recreation,  such  as  sports  fecilities, 
water  parks,  playgrounds,  or  similar 
uses. 

Some  of  these  purposes  are  allowable 
under  the  non-federal  matching  share. 
Refer  to  section  2.7(b),  Source  of 
Matching  Funds,  for  additional 
information. 

2.6  Ownership,  Use  and  Long-term 
Stewardship 

a.  The  tide  of  property  or  interests  in 
property  will  be  held  in  perpetuity  by 
the  grant  recipient  or  other  appropriate 
public  agency  designated  by  the 
recipient.  As  a  condition  of  any  grant 
award,  NOAA  will  require  that  the 
recipient,  or  the  designated  public 
agency,  register  and  furnish  to  NOAA  a 
lien,  covenant,  or  other  appropriate 
notice  of  record  to  qdvise  that  the 
property  has  been  acquired  or  improved 
in  whole  or  in  part  with  Federal 
financial  assistance  funds  (pursuant  to 
15  CFR  24.31)  and  assurances  that  the 
land  will  be  held  for  conservation  in 
perpetuity.  The  terms  and  conditions 
specified  in  conservation  easements 
must  also  be  consistent  with  the 
purposes  of  the  CELCP. 

b.  In  general,  lands  acquired  with 
CELCP  funds  will  allow  access  to  the 
general  public.  However,  access  may  be 
limited  or  controlled  in  an  equitable 
manner  for  resource  protection,  public 
safety,  or  for  other  reasonable  cause.  ^ 
User  fees  should  not  be  charged  to 
access  lands  acquired  through  this 
program.  However,  if  user  fees  are 
charged,  they  should  comply  with  any 
applicable  state  standards  for  user  fees. 
In  such  cases,  all  income  or  other 
revenues  derived  from  the  fees  shall  be 
used  for  the  maintenance  or 
management  of  the  property. 

c.  Tne  property  shall  oe  managed  in 
a  maiuier  that  is  consistent  with  the 
piuposes  for  which  it  was  entered  into 
the  program  and  shall  not  convert  to 
other  uses.  As  a  condition  of  the  grant 
award,  a  strategy  for  long-term 
stewardship  must  be  developed  for  each 
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project  that  identifies  the  entity(ies) 
responsible  for  ongoing  stewardship, 
including  financial  or  staff  support,  and 
monitoring  of  conservation  easements  or 
ongoing  activities  to  ensure  that  they  are 
consistent  with  long-term  conservation. 

Activities  that  may  be  considered  to 
be  consistent  with  conservation 
purposes  include:  resource  protection; 
restoration  and  enhancement,  such  as 
vegetative  erosion  control  or  restoration 
of  natural  water  flow  to  the  area; 
recreational  activities,  such  as:  hiking, 
hunting,  and  fishing;  access  for 
swimming,  canoeing,  kayaking;  and 
research  and  educational  activities. 
Construction  of  facilities  on  a  minor 
scale,  such  as  restrooms  or  boardwalks, 
to  facilitate  these  activities  and/or  for 
the  purpose  of  minimizing  harm  to 
coastal  resources  due  to  public  access 
and  recreation- may  be  allowed 
depending  on  the  proposed  use  of  the 
property  and  the  site  environment. 

Activities  that  are  considered  to  be 
inconsistent  include:  active  agricultural 
or  aquaculture  production;  shoreline 
armoring  or  other  hard  erosion  control 
structures;  construction  or  expansion  of 
roads,  buildings  or  facilities  except  as 
noted  above,  or  such  facilities  for  active 
recreation  as  spons  facilities,  water 
parks,  playgrounds,  or  similar  uses. 

d.  Non-governmental  organizations, 
corporations,  or  individuals  may 
participate  in  the  acquisition  and  long- 
term  stewardship  of  lands  through  this 
program,  except  as  provided  under 
sections  2.2  and  2.4  of  these  guidelines. 

e.  Leasing  or  renting  of  the  property 
or  interest  in  property  acquired  through 
the  CELCP  to  a  third  party  is  prohibited 
unless  specifically  authorized  by 
NOAA.  The  recipient  agrees  that  any 
authorized  arrangement  for  leasing  or 
renting  property  involved  in  the  project 
must  be:  consistent  with  the  authorized 
general  and  special  purpose  of  the 
award;  for  adequate  consideration;  and 
consistent  with  applicable  Department 
of  Commerce  requirements  concerning, 
but  not  limited  to,  nondiscrimination 
and  environmental  compliance.  All 
income  or  other  revenues  derived  from 
an  approved  lease  or  rent  arrangement 
shall  be  used  to  maintain  or  manage  the 
property. 

f.  Pre-existing  uses  on  the  property 
must  be  identified  as  part  of  the  project 
apphcation.  NOAA  will  review  such 
uses  for  potential  impacts  and  to 
determine  whether  they  are  consistent 
with  the  purposes  of  the  CELCP. 
Applicants  may  wish  to  consider 
protecting  land  that  contains  pre- 
existing uses  through  a  conservation 
easement,  rather  than  through  fee 
simple  acquisition.  If  a  project  is 
approved  with  pre-existing  uses,  such 


uses  may  not  b^  expanded  or  converted 
to  other  uses  without  prior  approval  of 
NOAA. 

g.  If  the  property  or  interest  in  the  ,  ?a; 
land  acquired  with  CELCP  funds  is  sold, 
exchanged,  divested,  or  converted  to 
other  uses  that  are  inconsistent  with  the 
purposes  for  which  it  was  acquired 
without  prior  approval  of  NOAA.  the 
recipient  must  return  to  NOAA  the  full 
amount  of  the  Federal  share  of  funds  for 
re-distribution  in  the  CELCP  grant 
process.  In  some  cases,  at  the  recipient's 
request,  NOAA  may  approve  the 
disposition  of  the  property  and  issue 
instructions  to  sell  the  property.  In  such 
cases,  the  correct  value  to  be  retiuned 
will  be  calculated  by  applying  the 
Federal  share  of  participation  in  the  cost 
of  the  original  purchase  to  the  proceeds 
of  the  sale  after  deduction  of  any  actual 
and  reasonable  selling  expenses. 

2.7.  Cost-sharing  requirements 

a.  Matching  requirement.  Federal 
funds  awarded  under  this  program  shall 
be  matched  with  funds  from  non-federal 
sources  on  a  1:1  basis.  The  coastal  state 
is  responsible  for  ensuring  that  the  full 
amount  of  the  matching  requirement  is 
provided,  particularly  when  the  non- 
federal share  includes  contributions 
from  other  agencies,  groups  or 
individuals.  Notwithstanding  any  other 
provision  herein,  and  in  accordance 
with  48  U.S.C.  1469a(d),  the  Program 
shall  waive  the  requirement  for  local 
matching  funds  for  any  project  imder 
$200,000  (including  in-kind 
contribution)  to  the  governments  of 
Insular  Areas,  defined  as  the 
jurisdictions  of  the  U.S.  Virgin  Islands. 
Guam,  American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

b.  Source  of  matching  funds.  The  non- 
federal share  of  funding  may  be  derived 
from  state,  local,  non-govemmental  or 
private  sources  in  the  form  of  cash  or 
the  value  of  non-monetary  or  in-kind 
contributions,  such  as  the  value  of 
donated  lands  or  interests  therein,  or 
services  such  as  on-site  remediation, 
restoration,  enhancement,  or  donated 
labor  and  supplies,  provided  that  the  in- 
kind  contributions  are  necessary  and 
reasonable  to  accomplish  the  objectives 
of  the  project.  Such  in-kind 
contributions  must  be  identified  in  the 
project  application,  completed  within 
the  financial  assistance  award  period, 
and  dociunented  as  part  of  the 
completed  project.  Any  land  used  as 
match  must  be  located  within  the 
vicinity  of  the  property  being  acquired, 
in  the  same  project  area  identified  in  the 
state's  plem.  or  be  substantially  related 
in  terms  of  conservation  values  or 
objectives,  and  must  meet  the  eligibility 


criteria,  ownership  and  stewardship 
conditions  described  in  sections  2.3 
through  2.6.  The  value  of  land  used  as 
match  must  be  documented  with  the 
grant  application,  and  must  reflect 
nationally  recognized  appraisal 
standards,  including,  to  the  extent 
appropriate,  the  Uniform  Appraisal 
Standards  for  Federal  Land  Acquisition. 
{http://www.usdoj.gov/enrd/land-ack/). 

No  funds  or  in-kuid  contributions 
from  Federal  or  non-federal  soim:es. 
including  the  value  of  donated  lands  or 
services,  that  have  been  previously  used 
to  satisfy  the  matching  requirements  of 
this  program  or  that  have  been  or  will 
be  counted  or  used  to  satisfy  another 
Federal  grant,  can  be  counted  toward 
the  non-federal  matching  share.  Unless 
otherwise  provided  by  law,  the  value  of 
property  or  interests  in  property  that 
were  acquired  with  Federal  funding 
may  not  be  used  as  non-federal  match. 

See  15  CFR  24.24  Matching  or  Cost- 
Sharing  (Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments)  for  determining  the 
value  of  in-kind  contributions. 

c.  Banked  match.  States  may  apply 
the  value  of  land  or  in-kind  services 
accrued  up  to  3  years  prior  to 
submission  of  the  grant  application 
toward  the  non-federal  share  of  funding. 
Such  "banked  match"  is  subject  to  the 
same  terms  described  under  section 
2.7.b.  above. 

3.  State  Coastal  and  Estuarine  Land 
Conservation  Plans 

3.1  Development  of  CELC  Plan 

In  order  to  qualify  to  receive  funds 
under  this  program,  a  coastal  state  must 
develop  and  submit  to  NOAA  for 
approval,  a  Coastal  and  Estuarine  Land 
Conservation  Plan  that  provides  an 
assessment  of  priority  conservation 
needs  and  clear  guidance  for 
nominating  and  selecting  land  ' 
conservation  projects  within  the  state. 
State  plans  will  be 'developed  and 
submitted  by  the  state  lead  agencyTlo^ 
conjunction  with:  the  state's  coastal 
management  program  (if  different  from 
the  lead  agency);  any  NERRs  in  that 
state:  any  other  state  or  Federal  agencies 
involved  in  coastal  land  acquisition, 
conservation,  or  management  in  the 
state;  and  other  interested  parties. 

Plans  are  intended  to  be  fairly  simple 
and  concise,  and  may  make  use  of  work 
that  has  already  been  done  in  the  state 
or  region,  such  as  regional,  state  or  local 
watershed  protection,  restoration  or 
land  conservation  plans.  A  state  may 
incorporate  existing  plans,  or  portions 
thereof,  by  reference  into  a  CELC  plan. 
States  are  encouraged  to  consider 
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conservation  needs  on  a  multi-state  or 
regional  scale,  and  to  work  with 
neighboring  states  where  appropriate  for 
the  conservation  of  coastal  and 
estuarine  resotut:es  within  the  region. 
State  plans  must  be  developed  through 
a  public  process,  which  would  include 
a  public  scoping  process  and  comment 
period.  If  a  state  CELC  plan  incorporates 
existing  plans,  or  elements  thereof,  that 
"were  developed  and  vetted  through  a 
public  review  process,  the  state  may 
choose  to  seek  comment  on  whether 
those  plans  or  elements  should  be 
incorporated  into  the  CELC  plan,  rather 
than  seeking  comment  on  the  substance 
of  those  plans  or  elements. 

a.  State  CELC  plans  must  include  the 
following  information: 

-  A  map  or  description  of  the 
geographic  extent  of  coastal  and 
estuarine  areas  within  the  state,  as 
defined  for  the  piurposes  of  the  CELCP; 

-  A  description  of  the  types  of  lands 
or  values  to  be  protected  through  the 
program  and  the  need  for  conservation 
through  acquisition; 

-  Identification  of  "project  areas"  that 
represent  the  state's  priority  areas  for 
conservation,  including  areas  threatened 
by  conversion,  based  on  state  and 
national  criteria  (listed  below)  for  the 
program; 

-  A  description  of  existing  plans,  or 
elements  thereof,  that  are  incorporated 
into  this  plan; 

-  A  list  of  state  or  local  agencies,  or 
types  of  agencies,  that  are  eligible  to 
hold  title  to  property  acquired  through 
the  CELCP; 

-  A  description  of  the  state's  process 
for  reviewing  and  prioritizing  qualified 
proposals  for  nomination  to  the  national 
selection  process.  The  vetting  process 
should,  at  a  minimum,  involve 
representatives  from  the  state's  coastal 
zone  management  program,  NERR(s), 
and  any  other  agencies  or  entities  that 
the  state  considers  appropriate;  and 

-  A  description  of  public  involvement 
and  interagency  coordination  that 
occiuxed  during  the  development  of  the 
plan. 

b.  State  plans  must  address  the 
following  national  criteria  for  projects 
and  project  areas  as  they  relate  to  the 
purpose  of  the  CELCP: 

-  Protects  important  coastal  and 
estuarine  areas  that  have  significant 
conservation,  recreation,  ecological, 
historical,  or  aesthetic  values,  or  that  are 
threatened  by  conversion  from  thefr 
natural  or  recreational  state  to  other 
uses; 

-  Gives  priority  to  lands  which  can  be 
effectively  managed  and  protected  and 
that  have  significant  ecological  value; 

-  Directly  advances  the  goals, 
objectives,  or  implementation  of  the 


state's  coastal  management  plan  or 
program,  NERR  management  plans 
approved  under  the  CZMA.  national 
objectives  of  the  CZMA,  or  a  regional  or 
state  watershed  protection  plan 
involving  coastal  states  with  approved 
coastal  management  plans;  and 
-  Is  consistent  with  the  state's 
approved  coastal  management  program. 

3.2  Approval  of  Plans 

The  Assistant  Administrator  for 
Ocean  Services  and  Coastal  Zone 
Management  or  his/her  designee,  shall 
be  the  approving  official  for  plans 
submitted  to  NOAA  under  this  program. 
Upon  approval  of  its  plan,  a  state  will 
be  eligible  to  receive  competitive 
funding  under  the  CELCP. 

3.3  Update  of  Plans 

States  must  update  their  CELC  plans 
at  least  once  every  5  years  to  reflect 
changes  that  have  taken  place  within 
the  state  or  region  and  submit  the 
updated  plans  to  OCRM. 

4.  Application,  Review  and  Ranking 
Process 

4.1  State  Nomination  and  Selection 
Process 

a.  Solicitation  of  Projects.  Based  on 
notification  from  NOAA  of  the 
availability  offunding  to  implement  this 
program  in  any  given  year,  states  with 
approved  CELC  plans  may  notify  and 
solicit  project  applications  from 
qualified  entities.  States  may,  at  their 
discretion,  focus  their  annual  project 
solicitation  toward  specific  priorities  or 
areas  identified  in  thefr  approved  CELC 
plan. 

Based  on  the  requirements  of  the 
state's  solicitation  for  project 
applications,  eligible  applicants  should 
submit  proposals  to  the  state's  lead 
agency.  A  project  proposal  that  includes 
iseveral  separate  and  distinct  phases  may 
be  submitted  in  phases,  but  any 
succeeding  phases  must  compete 
against  other  proposals  in  the  year 
submitted. 

b.  State  Review  and  Prioritization 

i.  Proposal  acceptance.  The  state  lead 
agency  determines  whether  a  proposal 
should  be  accepted  for  consideration  on 
the  basis  that  it  is  complete  and  eligible 
under  the  criteria  identified  in  section  2. 
If  the  application  is  incomplete,  the  lead 
agency  may  provide  an  opportunity  for 
applicants  to  submit  any  information 
that  is  missing. 

ii.  Proposal  review  and  ranking.  The 
state  lead  agency  reviews  and  prioritizes 
project  applications  through  the  process 
described  in  its  CELC  plan.  Projects 
should  be  ranked  according  to  the 
degree  to  which  it  meets  the  state's 


CELC  plan.  A  list  of  prioritized  projects 
is  then  submitted  to  NOAA  for 
consideration  at  the  national  level. 

4.2.  Information  Required  in  Project 
Applications  to  NOAA 

Applications  submitted  to  NOAA  for 
the  national  competitive  process  must 
contain  the  following: 

a.  A  completed  and  signed  Project 
Application  Checklist  (Appendix  B).' 
The  diecklist  addresses  some  of  the 
information  requested  in  items  b. 
through  f.,  below.  NOAA  may  modify 
this  checklist  as  needed  to  effectively 
implement  the  project  application  and 
selection  process; 

b.  Project  Description.  A  statement   v 
that  describes: 

-  The  natiu«  of  the  project,  including 
acreage  and  types  of  habitats  or  land 
values  to  be  protected,  the  legal  rights 
to  be  acquired  (i.e..  fee  titie  or 
easement),  how  the  funds  (Federal  and 
non-federal)  will  be  used,  and 
conversion  threats  to  the  property,  as 
well  as  a  description  of  these  same 
characteristics  for  any  property  that  will 
be  used  as  match; 

-  How  the  proposed  project  meets  the 
state  and  national  criteria  and  its 
expected  benefits  in  terms  of  coastal  and 
estuarine  land  conservation; 

-  Any  pre-existing  uses  of  the 
property,  the  nature  of  those  uses,  and 
whether  those  uses  will  continue  after 
acquisition; 

-  Discrete  benchmarks  for  completing 
the  project  within  a  specified  time 
period.  These  benchmarks  should 
indicate  whether  the  project  is  "ready  to 
go,"  has  any  deadlines  associated  with 
it.  and  whether  the  project  is  likely  to 

.  be  completed  within  the  award  period; 

-  The  types  of  activities  that  would  be 
allowed  to  take  place  on  the  land  and 

a  strategy  for  long-term  stewardship, 
including  support  for  long-term 
operations,  such  as  maintenance  dr 
enforcement  against  illegal  uses;  and 

-  Whether  this  project  has  been 
submitted  in  application  for  other 
sources  of  Federal  funding,  and  if  so, 
which  Federal  program(s)  and  year(s). 

c.  Project  Location.  Two  maps,  as 
follows: 

-  A  map  of  the  state  or  coastal  county 
showing  the  general  location  of  the 
project; 

-  A  map  of  the  project  site,  which 
shows  the  location  and  extent  of  the 
proposed  acquisition,  and  its 
relationship  to  significant  natural 
features  (slope,  weUands.  dunes, 
floodplains,  access  points,  etc.),  as  well 
as  adjacent  land  uses. 

d.  Project  Budget  and  Justification  of 
Proposed  Costs/ Appraisal. 


35866 


Federal  Register / Vol.  68,  No.  116 /Tuesday,  June  17,  2003 /Notices 


The  project  budget  must  include  a 
breakdown  of  the  following  costs,  as 
applicable,  by  category  -  salary,  fringe 
benefits,  travel,  equipment,  supplies, 
contractual,  construction,  other.  (Note: 
Use  of  Standard  Form  424A  is  suggested 
as  it  provides  a  model  template  for  this 
information,  and  will  be  required  in  the 
grant  application  package  for  all  projects 
that  are  selected  for  funding.)  The  total 
budget  must  reflect  the  1:1  match 
required  by  statute.  For  information  on 
what  may  be  counted  as  the  non-federal 
matching  share,  refer  to  section  2.7. 
Applicants  wishing  approval  of  pre- 
award  costs  should  include  such  a 
request  in  their  application  to  NOAA 
and  identify  the  costs,  the  time  period 
in  which  they  occurred,  and  a 
justification  for  their  need  as  associated 
with  the  project.  For  information 
regarding  pre-award  costs,  refer  to 
section  S.l.b. 

The  negotiated  price  of  the  property, 
or  interest  in  property,  should  be  based 
on  the  fair  market  value  determined  by 
an  independent  appraisal  conducted  by 
a  state-approved  appraiser.  Before  funds 
can  be  disbursed  to  the  grant  recipient 
for  purchase  of  a  property,  or  interest  in 
property,  using  CELCP  funds,  the 
applicant  must  obtain  and  submit  the 
appraisal  to  NOAA  (refer  to  section 
4.4.b.)  Independent  appraisals  must 
reflect  nationally  recognized  appraisal 
standards,  including,  to  the  extent 
appropriate,  the  Uniform  Appraisal 
Standards  for  Federal  Land  Acquisition, 
{http://www.usdoj.gov/enrd/hnd-ack/)- 

If  an  appraisal  has  been  completed  at 
the  time  of  application  and  the 
applicant  wishes  to  pursue  the 
acquisition  at  a  price  above  the 
appraised  value,  the  applicant  will  need 
to  demonstrate  reasonable  effort  to 
negotiate  at  the  appraised  value  and 
submit  written  justification  for  the 
higher  price  based  on  reasonableness, 
prudence,  public  interest,  additional  or 
updated  appraisals,  estimated 
condemnation/trial  costs,  and/or 
valuation. 

If  an  appraisal  is  not  available  at  the 
time  the  project  application  is 
submitted,  the  applicant  may  submit  a 
good-faith  estimate  of  the  cost  for  the 
project  based  on  market  value  or 
agreement  with  the  willing  seller. 
However,  if  the  project  is  selected  for 
funding,  the  amount  of  the  grant  cannot 
exceed  the  estimated  cost  in  the  project 
application.  An  appraisal  will  be 
required  at  the  time  the  applicant 
submits  a  formal  grant  application  to 
NOAA  (refer  to  section  5.4).  If  the 
appraised  value  is  higher  than  the 
estimated  cost,  the  applicant  will  be 
required  to  make  up  the  difference,  and 


if  that  is  not  possible,  the  project  may 
have  to  be  withdrawn  or  terminated. 

e.  Certification  of  Compliance  with 
Federal  Laws,  Regulations  and  Policies. 
As  part  of  the  project  application 
checklist  (attached  as  Appendix  B),  the 
applicant  must  answer  questions  that 
will  enable  NOAA  to  determine  whether 
a  project  may  have  an  adverse  impact 
and  whether  additional  information 
may  be  required  to  satisfy  the 
requirements  of  applicable  Federal  laws, 
regulations,  or  policies.  If  an 
Environmental  Assessment  or 
Environmental  Impact  Statement  has 
been  prepared  for  the  project,  attach  a 
copy  with  the  application.  States  will  be 
responsible  for  ensuring  that  any  project 
applications  submitted  to  NOAA  are 
consistent  with  the  state's  approved 
coastal  management  program  and  any 
applicable  NERR  Management  Plans. 
Refer  to  section  6.0,  which  describes  the 
applicability  of  requirements  imder 
Federal  laws,  regulations  and  policies. 

f.  Documentation  of  Willingness  or 
Intent  to  Sell.  The  applicant  must 
submit  documentation  that  the  current 
owner  is  a  willing  participant  in  a 
process  of  negotiation  for  possible  sale 
of  property,  or  interests  in  property,  for 
conservation  purposes  and  that  the 
landowner  has  been  advised  of  the 
applicability  of  Public  Law  91-646, 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisitions  Policies  Act  of 
1970  (refer  to  section  6.8).  This 
documentation  may  be  in  the  form  of  a 
letter  of  willingness  or  intent,  option 
letter,  contract,  or  other  similar  form.  If 
not  submitted  with  the  project 
application,  it  will  be  required  with  the 
grant  application  to  NOAA. 

4.3  National  Ranking  and  Selection 
Process 

NOAA  will  conduct  a  peer  review 
process  to  prioritize  and  select  among 
all  projects  nominated  by  states  through 
their  competitive  process  as  follows: 

a.  Peer  review  and  ranking  process.  A 
national  peer  review  panel  that  consists 
of  at  least  six  members  will  review  each 
project  nominated  by  a  state. 
Membership  of  the  panel  will  be  made 
up  of  at  least  one  representative  from 
each  of  the  following:  NOAA,  another 
Federal  land  conservation  program,  the 
state  coastal  resource  management 
community,  estuarine  reserve 
community,  and  two  from  the  non- 
governmental sector  (i.e.,  industry, 
conservation  community).  Each  member 
will  rank  projects  according  to  the 
degree  to  which  they  meet  national 
criteria  and  submit  individual  rankings 
to  NOAA.  No  member  may  have  a 
vested  interest  or  stand  to  benefit  from 
any  of  the  proposed  projects. 


Membership  of  the  panel  may  be 
reconstituted  annually,  and  NOAA  may 
identify  alternates  in  the  event  that 
substitutions  are  needed. 

b.  Ranking  criteria.  Projects  will  be 
reviewed  and  prioritized  according  to 
the  degree  to  which  they  meet  the 
national  criteria  described  in  section 
3.1b.  NOAA  will  establish  weighting 
factors  for  these  criteria,  in  consultation 
with  the  coastal  states,  and  vtdll  provide 
these  ranking  criteria  to  the  states  with 
its  notification  of  availability  of  funding. 
Within  these  criteria,  NOAA  may  also 
consider  the  availability  of  support  for 
long-term  management  and 
stewardship,  and  success  in  leveraging 
other  sources  of  funding.  All  ranking 
factors  will  be  described  in  the  annual 
notification. 

c.  Selection  of  approved  projects.  The 
Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management 
or  his/her  designee  will  serve  as  the 
selecting  official  for  projects,  based  on 
the  national  rankings  as  well  as 
availabilify  of  funds.  In  selecting 
projects.  NOAA  may  consider 
geographic  distribution  of  projects,  as 
well  as  other  factors  deemed  necessary 
to  select  among  similarly-ranked 
projects,  as  described  in  the  annual 
notification.  The  selecting  official  may 
maintain  and  select  from  a  contingency 
list,  in  the  event  that  any  approved 
projects  fall  through  or  are  completed 
below  the  planned  cost. 

4.4  Grant  Application  to  NOAA  - 
Selected  Projects 

NOAA  will  notify  each  state  of 
projects  that  have  been  selected  through 
the  competitive  process.  For  eaph  of 
these  projects,  the  state  must  submit  the 
following  materials,  which,  when 
combined  with  the  original  project 
application,  will  complete  the 
application  for  Federal  financial 
assistance.  States  are  encouraged  to 
consolidate  multiple  projects  into  one 
application,  with  each  project  as  a 
separate  task,  particularly  for  projects 
that  will  be  awarded  to  local 
governments.  NOAA  may.  at  its 
discretion  and  in  consultation  with  the 
relevant  coastal  state,  agree  with  the 
state  to  accept  an  application  from,  and 
make  a  grant  directly  to,  an  agency  other 
than  the  lead  agency  in  order  to 
expedite  the  completion  of  an  approved 
projects  that  will  be  implemented  by 
that  other  aeency. 

Grant  application  materials.  The 
following  materials  must  be  submitted 
to  NOAA,  in  order  to  complete  the 
application  for  Federal  financial 
assistance: 

a.  Standard  forms  for  Federal 
financial  assistance.  These  forms  can  be 
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found  at  the  NOAA  Grants  Management 
W6b  site  (http://www.rdc.noaa.gov/ 
grants/)  along  with  detailed  application 
instructions. 

-  Application  for  Federal  Assistance 
(Standard  Form  424); 

-  Budget  Information  (Standard  Form 
424A); 

-  Statement  of  Assurances  (Standard 
Form  424B): 

-  Certifications  Regarding  Debarment, 
Suspension,  Drug-Free  Workplace  and 
Lobbying  (CD-511) 

b.  Appraisal.  If  an  appraisal  was  not 
previously  submitted  as  part  of  the 
project  application  described  in  section 
4.2,  it  must  be  submitted  with  the  grant 
application.  Refer  to  section  4.2  for 
guidelines  regarding  the  appraisal.  ' 

c.  Title  opinion  for  the  land(s)  that 
will  be  purchased.  The  opinion  should 
identify  the  current  owner  bom  which 
the  land  will  be  purchased,  and  whether 
there  are  any  easements  or  other 
encxunbrances  on  the  land  to  be 
acquired.  If  there  are  easements  or 
encumbrances,  the  applicant's  attorney 
should  specify  the  nature  of  these  and 
certify  that  they  would  not  interfere 
with  the  purposes  for  which  the  land  is 
being  acquired.  A  sample  title  opinion 
can  be  found  at  Appendix  C. 

5.  Acceptance  and  Use  ofFiinds 

5.1  Allowable  Costs 

a.  Cost  principles.  Allowable  grant 
costs  are  limited  to  costs  necessary  and 
reasonable  to  achieve  the  approved 
objectives  of  the  grant  and  be  consistent 
with  general  cost  principles  for  grants 
awarded  by  Federal  agencies,  as 
contained  in  the  Office  of  Management 
and  Budget  (OMB)  Circular  A-87  "Cost 
Principals  for  State,  Local,  and  Indian 
Tribal  Governments,"  which  will  be 
incorporated  into  the  grant  award.  A 
copy  of  OMB  Circular  A-87  can  be 
found  at  http://www.whitehouse.gov/ 
omb/grants/. 

b.  Pte-award  costs.  If  an  applicant 
inctus  costs  before  the  effective  date  of 
the  grant,  they  do  so  at  their  own  risk. 
Pre-award  costs  cannot  be  reimbiu^ed 
except  as  approved  by  NOAA,  although 
they  may  be  coimted  as  match.  When 
approved,  pre-award  costs  may  include 
such  costs  as  those  necessary  for 
conducting:  environmental  assessments, 
including  risk  assessments;  feasibility  . 
surveys;  appraisals;  title  searches  or 
opinions;  or  preparation  of  documents 
needed  to  satisfy  Federal  legal 
requirements,  such  as  the  National 
Envirctomental  Policy  Act.  In  some 
cases,  with  prior  approval  from  NOAA, 
the  cost  of  the  land  acquisition  (fee 
simple  or  easement)  may  be  reimbursed 
as  a  pre-award  cost  if  the  acquisition 


occiured  between  the  date  the  project 
was  recommended  for  funding  through 
the  competitive  selection  process 
("selected")  and  the  date  that  the  grant 
award  was  approved  by  NOAA. 

5.2  Expenditure  of  Funds 

a.  Availabilify  of  funds.  Once  a  grant 
agreement  has  been  signed,  a  recipient 
may  draw  funds,  as  needed,  toward 
completion  of.the  project,  in  accordance 
with  15  CFR  24.21  Payment. 

b.  Timetable  for  expenditiu-e  of  funds. 
The  standard  financial  assistance  award 
period  is  18  months,  and  may  be 
extended  an  additional  18  months  if 
circumstances  warrant,  but  may  not 
exceed  3  years.  Awards  may  also  be 
closed  out  early  if  the  project  is 
completed  in  less  time. 

c.  Unexpended  funds.  Any  funds  not 
expended  within  the  grant  period  shall 
be  de-obligated  and  revert  to  NOAA  for 
redistribution  through  the  CELCP 
process,  including  projects  that  fall 
through. 

d.  Projects  that  exceed  planned  costs. 
All  requests  for  additional  Federal 
funding  for  approved  CELC  projects 
must  be  submitted  to  the  review  process 
along  with  new  grants. 

e.  Funds  from  the  CELCP  may  be 
supplemented  with  funding  from  other 
Federal  or  non-federal  sources,  subject 
to  any  coaditions  that  may  apply  to  the 
expenditure  of  funds  from  sudi  sources. 

I.  Amending  a  proposal.  Any 
amendments  to  a  proposal  or  request  to 
reallocate  funding  within  a  grant 
proposal  must  be  approved  by  NOAA. 
In  general,  if  negotiations  on  a  selected 
project  fall  through,  the  applicant 
cannot  substitute  an  alternate  site. 

g.  Performance  reports.  The  state  lead 
agency,  and/or  any  other  agency  that 
received  a  financial  assistance  award 
directly  from  NOAA,  is  responsible  for 
submitting  to  NOAA  semi-annual 
reports  documenting  progress  toward 
completion  of  each  project,  and  a  final 
report  documenting  completion  of  the 
projects  and  all  terms  and  conditions  of 
the  award. 

5.3  Conditions  on  Use  of  Fimds 

All  CELCP  financial  assistance  awards 
will  contain  the  following  special  award 
conditions  and/or  other  applicable 
requirements  for  the  Department  of 
Commerce  described  in  the  Federal 
Register,  October  1,  2001  (66  FR  49917), 
as  amended  October  30,  2002  (67  FR 
66109): 

-  In  the  event  there  are  title 
discrepancies  or  enciunbrances  that 
NOAA  deems  interfere  with  the  purpose 
for  which  these  funds  were  granted,  ch' 
if  NOAA  determines  that  the  property  is 
no  longer  used  for  the  piu'pose  for 


which  it  was  acquired,  the  recipient 
shall  reimburse  NOAA  or  its  successor 
agencies  for  the  Federal  funds  received 
forthe  project,  subject  to  "use"  and 
"disposition"  instructions  from  NOAA 
or  its  successor  agencies. 

-  Federal  funds  for  this  project  will 
not  be  transferred  to  the  recipient  for  the 
acquisition  of  land  or  interest(s)  in  land 
until  the  recipient  has  submitted  the 
following  to  NOAA  for  review  and 
approval:  a  completed  and  signed 
project  checklist;  appraisals  of  land 
made  by  a  qualified  independent 
appraiser  and  performed  in  accordance 
with  Federal  or  state  appraisal 
standards;  evidence  of  title  insurance  or 
an  opinion  of  title  and  a  copy  of  the  real 
estate  contract  for  each  parcel;  and  a 
map  indicating  the  tract  boundaries  for 
the  property  or  portion  of  property 
being  acquired. 

-  Deeds  for  real  property  acquired 
with  Federal  funds  provided  through 
this  award  shall  contain  substantially 
the  following  provision: 

"This  property  has  been  acquired 
with  funds  from  a  Federal  financial 
assistance  award.  Title  of  the  property 
conveyed  by  this  deed  shall  vest  in  the 
[recipient  of  the  award  or  other 
appropriate  public  agency  designated  by 
the  recipient]  subject  to  the  condition 
that  the  property  shall  be  managed  for 
conservation  purposes,  consistent  with 
the  purposes  for  which  it  was  entered 
into  the  CELCP,  and  shall  not  convert  to 
other  uses.  In  the  event  that  the  property 
is  sold,  exchanged,  or  converts  to  other 
uses,  NOAA  shall  consult  with  the 
recipient  before  deciding  to  exercise  any 
of  the  rights  regarding  disposition  of  the 
property  and  reimbursement  of  the 
Federal  Government." 

-  Upon  completion  of  all  real  estate 
closings,  the  recipient  shall  submit  to 
NOAA/OCRM  copies  of  the  closing 
documents. 

-  The  recipient  shall  cause  to  be 
erected  and  maintained  at  the  site  of  any 
project,  a  permanent  sign  or  plaque, 
satisfactory  to  NOAA,  that  identifies  the 
project  and  indicates  that  the  project  has 
been  funded  under  the  Coastal  and 
Estuarine  Land  Conser.^ation  Program 
by  NOAA,  in  conjunction  with  th» 
coastal  state  and/or  National  Estuarine 
Research  Reserve  or  other  partner. 

5.4  Information  the  Recipient  Must 
Retain  on  File 

A  grant  recipient  is  expected  to  retain 
the  following  information  for  at  least  3 
years  after  a  grant  has  been  closed  by 
NOAA  at  the  end  of  the  award  period: 

-  A  copy  of  the  grant  application, 
including  project  proposal,  submitted  to 
NOAA; 

-  Site  location  maps; 
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-  Title  opinion  or  certification; 

-  Appraisal; 

-  State  Historic  Preservation  Officer's 
clearance;  and 

-  Copies  of  any  notices  or 
determinations  that  pertain  to 
compliance  or  consistency  with  Federal 
requirements. 

6.  Applicability  of  Other  Federal 
Requirements 

The  approval  of  plans  under  this 
program  and  award  of  financial 
assistance  are  Federal  activities  subject 
to  authorities  such  as  the  National 
Environmental  Policy  Act,  Endangered 
Species  Act,  and  the  Federal 
consistency  provisions  of  the  CZMA. 
Before  awarding  funds,  NOAA  is 
responsible  for  ensuring  that  projects 
comply  with  these  eind  other  relevant 
authorities.  A  checklist,  provided  as 
part  of  the  project  application,  will  be 
used  to  determine  whether  additional 
information  may  be  required  to  satisfy 
these  requirements  for  any  project. 

6.1  National  Flood  Insurance  Program 
(NFIP) 

The  NFIP  prohibits  the  use  of  funds 
for  acquisition  or  construction  of 
buildings  in  special  flood  hazard  areas 
in  communities  that  are  not 
participating  in  the  Flood  Insurance 
Program,  as  identified  in  the  NFIP's 
Community  Status  Book.  Construction 
of  buildings  is  not  an  eligible  use  of 
CELCP  funds.  A  community  is  not 
precluded  from  proposing  projects 
within  the  floodplain  for  conservation 
purposes. 

6.2  Coastal  Barriers  Resource  Act 
(CoBRA) 

In  order  to  receive  Federal  funds,  all 
proposed  projects  located  on 
undeveloped  coastal  barriers  designated 
in  the  CoBRA  system  must  be  consistent 
with  the  purposes  of  minimizing:  the 
loss  of  human  life;  wasteful  Federal 
expenditures;  and  damage  to  fish, 
wildlife,  and  other  natural  resources. 
For  projects  in  these  areas,  the  Office  of 
Coastal  and  Resource  Management 
(OCRM)  must  consult  with  the  regional 
office  of  the  U.S.  Fish  and  Wildlife 
Service  (USFWS)  and  allow  30  days  for 
them  to  determine  whether  the  project 
is  consistent  with  CoBRA.  Because 
OCRM  defers  to  their  opinion  in  these 
cases,  some  projects  or  grant  awards 
may  be  conditioned  pending  the  results 
of  the  consultation  process.  Early 
coordination  by  the  applicant  with  the 
USFWS  is  advisable. 

6.3  Endangered  Species  Act 

An  applicant  shall  indicate  whether  it 
believes  that  a  proposed  project  may 


affect  threatened  or  endangered  species 
or  critical  habitat  as  defined  by  the 
Endangered  Species  Act  (ESA),  and 
shall  state  the  basis  for  its  conclusion. 
If  a  proposed  project  may  have  minor 
and  temporary  efifects,  OCRM  will 
informally  consult  with  the  relevant 
Federal  agency  either  the  USFWS  or 
NOAA's  National  Marine  Fisheries 
Service  (NMFS).  If  a  proposed  project 
may  significantly  affect  threatened  or 
endangered  species  or  critical  habitat, 
OCRM  will  consult  with  the  applicant 
regarding  further  steps  that  may  need  to 
be  taken.  If  the  applicant  still  wants  to 
proceed,  OCRM  will  enter  into  formal 
consultation  with  the  USFWS  or  NMFS, 
pursuant  to  section  7  of  the  ESA.  OCRM 
will  not  approve  a  proposed  project  that 
the  USFWS  or  NMFS  has  determined 
will  adversely  and  significantly  affect 
threatened  or  endangered  species  or 
critical  habitat. 

6.4  National  Environmental  Policy  Act 
(NEPA) 

These  guidelines  are  administrative 
and  financial  in  nature,  and  therefore 
are  considered  a  categorical  exclusion 
under  NEPA.  Subsequent  actions 
concerning  the  approval  of  CELC  plans, 
or  acquisition,  restoration,  or 
enhancement  of  properties  may  require 
further  analysis  on  a  programmatic  or 
case-by-case  basis  to  determine 
compliance  with  NEPA.  As  part  of  the 
application  for  each  project,  applicants 
must  complete  an  environmental 
compliance  checklist  that  will  be  used 
to  determine  whether  additional 
information  or  an  Environmental 
Assessment  or  Environmental  Impact 
Statement  is  needed. 

6.5  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 

The  Magnuson-Stevens  Act  requires 
that  Federal  agencies  consult  with 
NMFS  regarding  any  action  authorized, 
funded,  or  undertaken  that  may 
adversely  affect  essential  fish  habitat 
(EFH)  for  federally  managed  fish. 
Consultation  is  generally  initiated  when 
a  Federal  agency  notifies  NMFS  of  an 
action  that  may  adversely  affect  EFH, 
and  provides  NMFS  with  an  assessment 
of  the  action.  In  response,  NMFS 
provides  Conservation 
Recommendations  to  avoid,  minimize, 
mitigate,  or  otherwise  offset  adverse 
effects  on  EFH.  Federal  agencies  must 
provide  a  detailed  response  in  writing  to 
NMFS  that  includes  proposed  measures 
for  avoiding,  mitigating,  or  offsetting  the 
impact  of  the  proposed  activity  on  EFH. 
If  the  Federal  agency  chooses  not  to 
adopt  NMFS"  EFH  Conservation 
Recommendations,  it  must  provide  an 
explanation.  EFH  consultation  and 


coordination  should  be  consolidated, 
where  appropriate,  with  interagency 
consultation,  coordination,  and 
environmental  review  procedures 
required  by  other  statutes.  Consultation 
procedures  are  outlined  at  50  CFR 
600.920. 

6.6  National  Historic  Preservation  Act 

Under  the  provisions  of  Section  106 
of  the  National  Historic  Preservation  Act 
of  1966,  the  Secretary  of  the  Interior  has 
compiled  a  national  register  of  sites  and 
buildings  of  significant  importance  to 
America's  history.  Before  submitting  an 
application,  the  applicant  must 
determine  whether  land  acquisitions  or 
other  grant-supported  activities  will 
affect  a  property  listed  on  the  national 
register.  If  so,  the  applicant  must  obtain 
clearance  from  the  appropriate  State 
Historic  Preservation  Office  before 
submitting  the  application. 

6.7  Americans  with  Disabilities  Act 
(ADA) 

As  a  general  rule,  no  qualified 
individual  with  a  disability  shall  be 
subject  to  discrimination  or  be  excluded 
from  participation  or  benefits  of  the 
services,  programs,  or  activities  of  a 
public  entity.  The  ADA  does  not 
address  issues  of  handicapped 
accessibility  for  outdoor  recreation 
projects  and  public  access  projects  that 
are  needed  to  reduce  harm  to  natural 
resources.  Each  project  shall  be 
handicapped  accessible  to  the  extent 
that  conditions  allow.  Any  construction 
associated  with  projects  that  provide  for 
recreation,  using  funds  other  than 
CELCP,  shall  be  handicapped  accessible 
unless  the  construction  of  a 
handicapped  accessible  structure  would 
damage  coastal  resources.  Requirements 
for  handicapped  accessibility  for  the 
ADA  are  based  on  42  U.S.C.  12101  et. 
seq.,  and  the  U.S.  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

6.8  Uniform  Relocation  Assistance  and 
Real  Property  Acquisitions  Policies  Act 
of  1970 

This  Act,  Public  Law  91-646,  as 
amended,  (42  U.S.C.  4601  et.  seq.) 
requires  certain  assurances  for  projects 
conducted  by  a  state  agency  or  its  agent 
that  involve  the  acquisition  and/or 
modernization  of  real  property  or  cause 
the  displacement  of  persons,  businesses, 
or  farm  operations.  Because  CELCP  only 
supports  acquisition  of  property  or 
interests  in  property  from  willing 
sellers,  it  is  not  anticipated  that  this 
program  will  result  in  any 
displacements.  In  cases  of  displacement. 
Public  Law  91-646  requires  that 
applicants  ensure  that  fair  and 


Federal  Register/Vol.  68,  No.  116/Tuesday,  June  17,  2003/Notices 


35869 


reasonable  relocation  payments  and 
advisory  services  will  be  provided  to 
any  displaced  persons  and  that  safe, 
decent,  and  sanitary  replacement 
dwellings  will  be  available  to  such 
persons  within  a  reasonable  period  of 
time  prior  to  displacement.  The  state 
agency  must  be  guided  by  the  real 
property  acquisition  policies  of  the  Act, 
and  the  property  owmers  must  be  paid 
or  reimbursed  for  necessary  expenses  as 
specified  in  the  Act.  The  Act  provides 
for  an  exemption  to  the  appraisal, 
review  and  certification  rules  for 
"voluntary  transactions"  that  meet  the 
conditions  specified  at  49  C.F.R. 
24.101(a)(1),  including  vmtten 
notification  to  the  owner  that  the  agency 
will  not  acquire  the  property  in  the 
event  negotiations  fail  to  result  in  an 
amicable  agreement.  Department  of 
Commerce  regulations  implementing 
the  Act  can  be  found  at  15  CFR  part  11. 

6.9  Environmental  Justice 

Consistent  with  the  President's 
Executive  Order  on  Environmental 
Justice  (Feb.  11, 1994)  and  the 
Department  of  Commerce's 
Environmental  Justice  Strategy, 
applicants  shall  ensure  that  their  CELCP 
projects  will  not  have 
disproportionately  high  and  adverse 
himian  health  or  environmental  effects 
on  minority  or  low  income  populations. 

6.10  Commerce  Pre- A  weird  Notification 
Requirements  for  Grants  and 
Cooperative  Agreements 

The  Department  of  Commerce  has 
published  in  the  Federal  Register, 
October  1,  2001  (66  FR  49917),  as 
amended  October  30,  2002  (67  FR 
66109),  a  set  of  requirements  that  are 
applicable  to  all  Federal  financial 
assistance  awards  issued  by  the 
Department.  These  will  be  addressed  as 
Special  Award  Conditions  on  financial 
assistance  awards. 

7.  Classification 

7.1  Administrative  Procedure  Act/ 
Regulatory  Flexibility  Act 

Prior  notice  and  an  (^portunity  for 
public  comment  are  not  required  by  the 
Administrative  Procedure  Act  for  rules 
concerning  public  property,  loans, 
grants,  benefits,  and  contracts  (5  U.S.C. 
553  (a)  (2)).  Because  notice  and 
opportunity  for  comment  are  not 
required  pursuant  to  5  U.S.C.  553  or  any 
other  law,  the  analytical  requirements  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.]  are  inapplicable.  Therefore, 
a  regulatory  flexibility  analysis  is  not 
required  and  has  not  been  prepared. 


7.2  Executive  Order  12866 


-  These  draft  guidelines  do  not 
constitute  a  "significant  regulatory 
action"  as  defined  by  Executive  Order 
12866  because:  (1)  they  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  ,  or  adversely  affect  in 
a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  commimities;  (2)  they 
will  not  create  a  serious  inconsistency 
or  otherwise  interfere  with  an  action 
taken  or  planned  by  another  agency;  (3) 
they  will  not  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  and  (4)  they  will  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

7.3  Paperwork  Reduction  Act 

This  document  contains  coUection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  (PRA),  and 
which  have  been  approved  by  OMB. 
The  use  of  Standard  Forms  424,  424A, 
424B,  and  SF-LLL  have  been  approved 
by  OMB  under  the  respective  control 
numbers  0348-0043,  0348-0044,  0348- 
0040,  and  0348-0046.  The  information 
to  be  collected  under  these  guidelines 
through  conservation  plans,  the  project 
application,  checklist,  and  grant 
application  materials  has  been  approved 
by  OMB  under  control  number  0648- 
0459. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  unless  that 
collection  displays  a  currently  valid 
OMB  Control  Number. 

Dated:  June  11,  2003. 
Richard  W.  Spinrad, 

Assistant  Administrator,  Ocean  Services  and 
Coastal  Zone  Management,  National  Oceanic 
and  Atrhospheric  Administration. 
(FR  Doc.  03-15292  Filed  6-16-03;  8:45  am] 
BILUNG  CODE  351&-22-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 


Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  the  Philippines 

June  12,  2003. 

AGENCY:  Committee  for  th'e 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner,  Bureau  of  Customs  and 

Border  Protectipn  adjusting  limits. 

EFFECTIVE  DATE:  June  18.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  ofjthese  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850.  or  refer  to  the 
Bureau  of  Customs  and  Border 
Protection  website  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
website  at  http://otexa.ita.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for 
carryover,  carryforward,  swing,  and 
special  shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (see  Federal  Register 
notice  68  FR  1599,  published  on  Januar\' 
13,  2003).  Also  see  67  FR  63632, 
published  on  October  15,  2002. 

D.  Michael  Hutchinson,     . 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

June  12,  2003. 

Commissioner. 

Bureau  of  Customs  and  Border  Protection, 
Washington,  E>C  20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  October  8.  2002.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products 
and  silk  blend  and  other  vegetable  fiber 
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apparel,  produced  or  manufactured  in  the 
Philippines  and  exported  during  the  twelve- 
month period  which  began  on  January  1 . 
2003  and  extends  through  December  31. 
2003. 

Effective  on  June  18,  2003,  you  are  directed 
to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing; 


Category 

Adjusted  twelve-month 
limit' 

Levels  in  Group  1 

237 J 

2.905,952  dozen. 

331pt./631pt.2  

2,783,927  dozen  pairs. 

333/334 

484,624  dozen  of 

which  not  more  than 

70.327  dozen  shall 

be  in  Category  333. 

335 

318,668  dozen. 

336 

1.327,661  dozen. 

338/339 

3.685,690  dozen. 

340/640 

1.574,799  dozen. 

341/641  

1,363,330  dozen. 

342/642 

1.021 ,729  dozen. 

345 

331,194  dozen. 

347/348 

3,641,678  dozen. 

351/651  

1,061,115  dozen. 

352/652 

4,167,271  dozen. 

359-C/659-C3  

1,01 1,205  kilograms 

361  

3,287,514  numbers. 

369-S*  

554,061  kilograms. 

433 

3,897  dozen. 

443 

48,956  numbers. 

445/446 

35,450  dozen. 

447 

9,856  dozen. 

611  

6,133,175  square  me- 

ters. 

633 

87,610  dozen. 

634 

889,1 18  dozen. 

635 

426,602  dozen. 

636 :. 

2,725,731  dozen. 

638/639 

3,043,469  dozen. 

643 

1,263,285  numbers. 

645/646 

1,212,768  dozen. 

647/648 

1.846,540  dozen. 

659-H5  

2,015,424  kilograms. 

'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,2002. 

^Category  331pt.:  all  HTS  numbers  except 
6116.10.1720,  611610.4810,  6116.105510, 
6116.10.7510,  6116  92.6410,  6116  92  6420. 
6116.92.6430,  6116.92  6440,  6116  92  7450, 
6116.92.7460,  6116.92.7470,  6116.92  8800, 
6116.92.9400  and  6116  99.9510;  Category 
631pt.:  all  HTS  numbers  except  6116.10.1730, 
6116.10.4820,  6116.10.5520,  6116.10.7520, 
6116.93.8800,  6116  93  9400,  6116  99  4800, 
6116.99.5400  and  6116.99.9530. 

3  Category    359-C:     only    HTS    numbers 
6103.422025,    6103498034,    610462.1020, 
61 1 4  20  0048,    61 1 4  20.0052, 
6203.42.2090,    6204.62.2010, 
621 1 .32  0025  and 

Category    659-C:    only    HTS 
6103.43  2020, 


6104  698010, 

6203.42.2010, 

6211.32.0010, 

6211.42.0010; 

numbers        6103230055, 

6103.43.2025,    6103.492000 


6104.63.1020. 
6104.698014. 
6203.43.2010, 
6203.49.1090, 
6210.10.9010, 


and  621 1.43.0010. 


6104.63.1030, 
6114.30.3044, 
6203.43.2090. 
6204.63.1510, 
6211.33.0010, 


6103  49  8038, 

6104  69.1000. 
6114  30.3054, 
6203  49.1010, 
6204.69.1010, 

6211.33.0017 


■♦Category  369-S:  only  HTS  number 
6307.10.2005. 

5  Category  659-H:  only  HTS  numbers 
6502  00  9030,  6504.00.9015,  6504.00.9060, 
6505905090,  6505.90.6090,  6505.90.7090 
and  6505.90.8090. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.03-15272  Filed  6-16-03;  8:45  am) 
BILLING  CODE  3S10-OR-S 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Agency  InfoiTnatlon  Collection 
Activities:  Notice  of  Intent  To  Renew 
Collection  3038-0017,  Market  Surveys 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (CFTC)  is 
announcing  an  opportunity  for  public 
comment  on  the  proposed  collection  of 
certain  information  by  the  agency. 
Under  the  Paperwork  Reduction  Act  of 
1995  (PRA),  44  U.S.C.  3501  et  seq., 
Federal  agencies  are  required  to  publish 
notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  and  to  allow  60  days  for 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on 
requirements  relating  to  information 
collected  to  assist  the  Commission  in 
the  prevention  of  market  manipulation. 
DATES:  Comments  must  be  submitted  on 
or  before  August  18,  2003. 
ADDRESSES:  Comments  may  be  mailed  to 
Judith  E.  Payne,  Division  of  Market 
Oversight.  U.S.  Commodity  Futiu«s 
Trading  Commission,  1155  21st  Street. 
NW.,  Washington.  DC  20581. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  E.  Payne.  (202)  418-5268;  FAX 
(202)  418-5527;  e-mail: 
j payne@cftc.gov. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA,  Federal  agencies  must  obtain 
approval  from  the  Office  of  Management 
and  Budget  (OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  bf  the 


public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA,  44 
section  3506(c)(2)(A),  requires  Federal 
Agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  the  CFTC  is  publishing 
notice  of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information,  the  CFTC 
invites  comments  on: 

•  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  will  have  a  practical  use; 

•  The  accuracy  of  the  Commission's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

•  Ways  to  enhance  the  quality  of, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and 

•  Ways  to  minimize  the  burden  of 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic  submission  of  responses. 

Market  Surveys,  OMB  Control  No. 
3038-0017 — Extension 

Under  Commission  rule  21.02.  upon 
call  by  the  Commission,  information  on 
open  contracts  in  accounts  carried  or 
introduced  by  futures  commission       ^ 
merchants,  members  of  contract 
markets,  introducing  brokers,  and 
foreign  brokers  must  be  furnished.  This 
rule  is  designated  to  assist  the 
Commission  in  prevention  of  market 
manipulation  and  is  promulgated 
pursuant  to  the  Commission's 
rulemaking  authority  contained  in 
section  8a  of  the  Commodity  Exchange 
Act.  7  U.S.C.  7. 

The  Commission  estimates  the  burden 
of  this  collection  of  information  as 
follows: 

Estimated  Annual  Reporting  Burden 
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17  CFR  section     . 

Annual 

number  of 

respondents 

Frequency 
of  response 

Total 

einnual 

responses 

Hours  per                Total 
response       |         hours 

17  CFR  21.02  

400 

Annually 

400 

1.75                      700 

Dated:  June  11.  2003. 
lean  A.  Webb, 

Secretary  of  the  Commission. 
|FR  Doc.  03-15204  Filed  6-16-03;  8:45  am) 
BILLING  COOE  62S1-41-M  . 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOa-493-001] 

Columbia  Gas  Transmission 
Corporatton;  Notice  of  Tariff  Filing 

June  10,  2003. 

Take  notice  that  on  June  4,  2003, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Voliune  No.  1 ,  Original  Sheet  No. 
503.01,  with  a  proposed  effective  date  of 
July  1,  2003. 

Columbia  states  that  on  May  30,  2003, 
it  submitted  a  filing  in  Docket  No. 
RP03— 493  that  proposed  revisions  to 
Columbia's  Tariff.  Columbia  states  that 
the  instant  filing  seeks  to  correct  a 
pagination  error  by  withdrawing 
Original  Sheet  No.  503A  from  the  May 
30  filing,  and  replacing  it  with  Original 
Sheet  No.  503.01. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers  and 
affected  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Conunission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  pif>ceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  nimiber 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Ckiline 
Support  at 


FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Conunission 
strongly  encoiirages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  luider  the  "e-Filing"  link.  Protest 
Date:  Jime  16,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  DOC.D3-15178  Filed  6-16-03;  8:45  am] 

BILLING  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-389-087] 

Columbia  Gulf  Transmisskm 
Company;  Notice  of  Negotiated  Rate 
HIing 

June  10,  2003. 

Take  notice  that  on  Jime  5,  2003, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  the 
following  contract  for  disclosiure  of  a 
negotiated  rate  transaction:  FTS-1 
Service  Agreement  No.  75839  between 
Columbia  Gulf  Transmission  Company 
and  EnergyUSA-TPC  dated  June  3,  2003 

In  addition,  Columbia  Gulf  tendered 
for  filing  the  following  revised  tariff 
sheet  to  its  FERC  Gas  Tariff  Second 
Revised  Voliune  No.  1  with  a  proposed 
effective  date  of  June  6,  2003: 

Twelfth  Revised  Sheet  No.  316 

Columbia  Gulf  states  that  transportation 
service  is  to  commence  June  6,  2003  and  end. 
July  31,  2003  under  the  agreement. 

Columbia  Gulf  further  states  that  it  has 
served  copies  of  the  filing  on  all  parties 
identified  on  the  official  service  list  in 
Docket  No.  RP96-389. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  888  First 
Street.  NE..  Washington,  DC  20426,  in 
accordance  with  Sections  385.214  or  385.211 
of  the  Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be  filed  in 
accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  protestants 
parties  to  the  proceedings.  Any  person 
wishing  to  become  a  party  must  file  a  motion 
to  intervene.  This  filing  is  available  for 


review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wivw.ferc.gov  using  the  "FERRIS"  link.  Enter 
the  docket  number  excluding  the  last  three 
digits  in  the  docket  number  field  to  access 
the  document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll-free  at 
(866)  208-3676,  or  TTY,  contact  (202)  502- 
8659.  The  Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions  on  the 
Commission's  Web  site  under  the  "e-Filing" 
link.  Comment  Date:  June  17,  2003. 

Magalie  R.  Solas, 

Secretary,, 

[FR  Doc.  03-15179  Filed  6-16-03;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Doclnt  NO.CP03-80-000]     . 

Eastern  Sliore  Natural  Gas  Company; 
Notice  of  Site  Visit 

June  10,  2003. 

On  June  24,  2003,  the  staff  of  the 
Office  of  Energy  Projects  and 
representatives  of  Eastern  Shore  Natural 
Gas  Company  (Eastern  Shore)  will 
conduct  a  site  visit  of  the  proposed 
2003-2005  System  Expansion  Project  in 
New  Castle  Coimty,  Delaware,  and 
Chester  Coimty,  Pennsylvania. 

All  interested  parties  may  attend. 
Those  planning  to  attend  must  provide 
their  own  transportation.  Interested 
parties  can  meet  staff  at  8:30  a.m.  on 
June  24,  2003,  in  the  parking  lot  at  the 
Wawa,  located  at  the  intersection  of  MD 
Route  279  (Elkton  Rd.)  and  MD  Route 
277  (Fletchwood  Rd.)  in  Cecil  County, 
Maryland,  near  the  Maryland-Delaware 
border.  This  is  approximately  1  mile 
east  of  1-95  Exit  109. 

.  For  further  information,  please 
contact  the  Office  of  External  Affairs  at 
(202)  502-6088  or  toll  fi«e  at  1-866- 
208-3372. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-15171  Filed  6-16-03;  8:45  am) 

BILUNG  COOE  6717-01-P 


35872 


Federal  Register / Vol.  68,  No.  116 /Tuesday,  June  17,  2003 /Notices 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory    . 
Commission 

[Docket  No.  RPO&-32»-004] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Compliance 
Filing 

June  10.  2003. 

Take  notice  that  on  June  5,  2003, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the  tariff 
sheets  listed  on  Appendix  A  to  the 
filing,  proposed  to  be  effective  Jime  1 , 
2003. 

Great  Lakes  states  that  these  tariff 
sheets  are  being  filed  in  compliance 
with  the  Commission's  May  6,  2003 
Order  on  Compliance  Filings  relative  to 
Order  Nos.  637,  587-G,  and  587-L  in 
Docket  Nos.  RPOO-329-002  and  RPOO- 
329-003  (May  6  Order),  wherein  the 
Commission  accepted  Great  Lakes' 
proposed  revisions,  with  some 
modifications.  Great  Lakes  states  that  it 
was  directed  to  file  revised  tariff  sheets 
within  thirty  (30)  days  of  the  May  6 
Order  consistent  with  the  modifications 
set  forth  in  that  Order. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
ft-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 
Protest  Date:  June  17,  2003. 

M agalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-15177  Filed  6-16-03;  8:45  am] 

BtLUNQ  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  CP03-87-001] 

Overthrust  Pipeline  Company;  Notice 
of  Tariff  Filing 

June  10,  2003. 

Take  notice  that  on  June  5,  2003, 
Overthrust  Pipeline  Company 
(Overthrust)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Original  Volume 
No.  1,  Fifth  Revised  Sheet  No.  1,  with 
an  effective  date  of  January  1,  2003. 

Overthrust  states  that  this  filing  is 
being  made  in  compliance  with  the 
Commission's  Order  issued  May  20, 
2003  (May  20  Order),  in  Docket  No. 
CP03-87-000. 

Overthrust  states  that  in  the  May  20 
Order,  the  Commission  granted 
Overthrust's  request  to  abandon  service 
and  cancel  its  FERC  Gas  Tariff,  Original 
Volume  No.  1  effective  January  1,  2003. 
Overthrust  further  states  that  the  May  20 
Order  was  conditioned  upon  Overthrust 
filing  tariff  sheets  in  compliance  with 
part  154  of  the  Commission's 
Regulations  within  15  days  of  the  May 
20  Order. 

Overthrust  states  that  a  copy  of  this 
filing  has  been  served  upon  its 
customers  and  the  Public  Service 
Commissions  of  Utah  and  Wyoming. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 


Protest  Date:  June  17,  2003. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  03-15172  Filed  6-16-03;  8:45  am] 

BIUJNG  CODE  6717-01-P     ' 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-241-000] 

Public  utilities  Commission  of  the 
State  of  California  v.  El  Paso  ftaturai 
Gas  Company,  El  Paso  Merchant 
Energy  Gas,  LP.  and  El  Paso  Merchant 
Energy  Company;  Notice  Regarding 
Release  Information 

June  10,  2003. 

On  May  9,  2003.  in  Docket  No.  RPOO- 
241-000,  the  Commission  issued  an 
Order  Directing  the  Release  of 
Information,  which  released  all 
privileged  or  protected  information  in 
the  record.  103  FERC  H  61.154.  Take 
notice  that  several  of  the  documents 
released  have  been  classified  as  "non- 
intemet  public"  and,  although  publicly 
available,  will  not  be  available  on  the 
internet.  These  public  files  are 
accessible  to  a  requester  by  mail  or  in      ^ 
person  through  the  Public  Reference 
Room.  You  may  examine  and  copy 
documents  from  the  Commission's 
public  files  at  the  Public  Reference 
Room,  Room  2A.  888  First  Street.  NE.. 
Washington.  DC  20426.  between  the 
hours  of  8:30  a.m.  and  5  p.m.,  Monday 
'  through  Friday.  You  may  also  request 
public  documents  from  the  Public 
Reference  Room  by  mail,  by  fax  at  (202) 
502-8317,  or  by  e-mail  at 
public.reference@ferc.gov.  All  document 
requests  must  be  in  writing.  As 
provided  in  the  Commission's 
regulations  at  18  CFR  388.109(a)(4),  the 
charge  for  documents  is  20  cents  per 
page. 

This  notice  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202) 502-8659. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  03-15176  Piled  6-16-03;  8:45  am] 

BIUJNG  COOE  6717-01-^ 


Federal  Register/ Vol  68,  No.  116/Tuesday,  June  17,  2003 /Notices 


35873 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  EC03-53-003,  et  at.] 

Ameren  Energy  Generating  Company, 
etal.;  Electric  Rate  and  Corporate 
Filings 

June  10.  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Ameren  Energy  Generating 
Company,  and  Union  Electric 
Company,  d/b/a  Ameren  UE 

[Docket  No.  EC03-53-003] 

Take  notice  that  on  Jime  4,  2003, 
Ameren  Energy  Generating  Company 
and  Union  Electric  Company  d/b/a 
AmerenUE  (AmerenUE).  (collectively 
Applicants)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  compliance  filing 
containing  the  accoimting  entries  and 
related  details  as  required  by  Section 
33.5  of  the  Commission's  regulations  in 
compliance  with  the  Commission's 
order  of  May  5.  2003  in  this  docket. 
Ameren  Energy  Generating  Co..  103 
FERC  61,128  (2003)  (May  5  Order). 

Applicants  state  that  copies  of  this 
filing  were  served  on  the  affected  state 
commissions  and  all  parties  included  on 
the  Commission's  official  service  list 
established  in  the  proceeding. 

Comment  Date:  June  25.  2003. 

2.  Covanta  Hennepin  Energy  Resource 
Co.,  Lidiited  Partnership 

[Docket  No.  EC03-95-0001 

Take  notice  that  on  June  5,  2003. 
Covanta  Hennepin  Energy  Resource  Co., 
Limited  Partnership  (Hennepin  Energy) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  pursuant  to  Section  203  of 
the  Federal  Power  Act  for  authorization 
to  transfer  a  jurisdictional  facility. 
Heimepin  Energy  requests  authority  to 
transfer  its  interest  in  a  long-term  power 
purchase  agreement  with  Northern 
States  Power  Company  to  Hennepin 
County,  Minnesota. 

Comment  Date:  ]une  26,  2003. 

3.  NRG  Energy  Center  Paxton,  Inc. 

[Docket  No.  EROO-2 3 13-001) 

Take  notice  that  on  June  6,  2003,  NRG 
Energy  Center  Paxton,  Inc.,  tendered  for 
filing  a  triennial  review  in  compliance 
with  the  Commission's  Order  in  Docket 
No.  EROO-231 3-000. 

Comment  Date:  Jime  27,  2003. 


4.  Arizona  Public  Service  Company 

[Docket  No.  ER03-889-O01] 

El  Paso  Electric  Company 

Public  Service  Company  of  New  Mexico 

Southern  California  Edison  Company 

Take  notice  that  on  June  6,  2003, 
Arizona  Public  Service  Company,  El 
Paso  Electric  Company,  Public  Service 
Company  of  New  Mexico,  and  Southern 
California  Edison  Company  tendered  for 
filing  a  correction  to  El  Paso  Electric 
Company's  designation  number 
associated  with  the  Service  Agreement 
for  the  Interconnection  and  Operating 
Agreement  related  to  the 
interconnection  of  the  RUDD 
Transmission  Line  to  the  ANPP  High 
Voltage  Switchyard. 

Comment  Date:  Jime  27,  2003. 

5.  White  Pine  Copper  Refinery,  Inc. 

[Docket  No.  ER03-895-O01] 

Take  notice  that  on  June  6,  2003. 
White  Pine  Copper  Refinery,  Inc.  (White 
Pine)  tendered  for  filing  with  the 
Commission  an  amendment  to  their 
May  30,  2003  filing,  requesting  that  the 
Commission  accept,  on  a  limited  and 
temporary  basis.  White  Pine's  FERC 
Electric  Rate  Schedule  No.  1;  the 
granting  of  certain  blanket  approvals, 
including  the  authority  to  sell  electricity 
at  market-based  rates;  and  the  waiver  of 
certain  Commission  regulations.  White 
Pine  states  that  the  amended  filing 
makes  minor  revisions  to,  and  provides 
clarification  of,  discrete  aspects  of  the 
May  30,  2003  filing. 

Comment  Date:  June  27,  2003. 

6.  Portland  General  Electric  Company 

[Docket  No.  ER03-928-OO0J 

Take  notice  that  on  June  5,  2003. 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  an  executed 
Facility  Interconnection  and  Operation 
Agreement  between  PGE  and  SP 
Newsprint  Co.,  (SP  Newsprint). 
PGE  requests  a  waiver  of  the 
Commission's  60-day  notice 
requirement  and  an  effective  date  of 
May  12.  2003.  PGE  also  states  that  a 
copy  of  the  filing  was  served  upon  SP 
Newsprint  and  the  Oregon  Public  Utility 
Commission. 
Comment  Date:  June  26,  2003. 

7.  NRG  Energy  Center  Paxton,  Inc. 

[Docket  No.  ER03-933-000] 

Take  notice  that  on  June  6,  2003,  NRG 
Energy  Center  Paxton,  Inc.,  (Paxton) 
filed  under  section  205  of  the  Federal 
Power  Act,  Part  35  of  the  regulations  of 
the  Federal  Energy  Regulatory 
Commission  (Commission),  and 
Commission  Order  No.  614,  a  request 
that  the  Commission  (1)  accept  for  filing 


a  revised  market-based  rate  tariff;  (2) 
waive  any  obligation  to  submit  a  redr 
lined  version  of  the  currently  effective 
tariff;  and  (3)  grant  any  waivers 
necessary  to  make  the  revised  tariff 
sheets  effective  on  June  30,  2003.  Paxton 
states  that  the  proposed  tariff  revisions 
merely  seek  to  properly  update  the 
name  of  the  entity,  as  well  as  designate, 
update  and  conform  the  tariff  to  a 
format  like  those  that  the  Commission 
has  approved  for  Paxton's  affiliates. 
Comment  Date:  June  27,  2003. 

8.  Florida  Power  Corporation 

[Docket  No.  ER03-934-000J 

Take  notice  that  on  June  6,  2003. 
Florida  Power  Corporation  (FPC). 
tendered  for  filing  revisions  to  a  service 
agreement  between  FPC  and  the  City  of 
Quincy,  Florida.  FPC  requests  that  the 
revisions  become  effective  on  January  1, 
2003. 

FPC  states  that  copies  of  the  filing 
were  served  upon  the  Florida  Public 
Service  Commission  and  the  City  of 
Quincy,  Florida. 

Comment  Date:  June  27,  2003. 

9.  Florida  Power  Corporation 

[Docket  No.  ER03-935-0001 

Take  notice  that  on  June  6,  2003, 
Florida  Power  Corporation  (FPC), 
tendered  for  filing  revisions  to  Rate 
Schedule  No.  124,  pursuant  to  which 
FPC  provides  to  the  City  of  WiUiston, 
Florida  electric  power  and  energy  at 
wholesale.  FPC  requests  that  the 
revisions  become  effective  on  January  1, 
2003. 

FPC  states  that  copies  of  the  filing 
were  served  upon  the  Florida  Public 
Service  Commission  and  the  City  of 
Williston,  Florida. 

Comment  Date:  June  27,  2003. 

10.  Florida  Power  Corporation 

[Docket  No.  ER03-936-000] 

Take  notice  that  on  June  6,  2003, 
Florida  Power  Corporation  (FPC), 
tendered  for  filing  revisions  to  Rate 
Schedule  No.  126,  an  agreement  for  the 
sale  of  electric  power  and  energy  at 
wholesale  by  FPC  to.  the  City  of 
Chattahoochee,  Florida.  FPC  requests  - 
that  the  revisions  become  effective  on 
January  1,  2003. 

FPC  states  that  copies  of  the  filing 
were  served  upon  the  Florida  Public 
Service  Commission  and  the  City  of  - 
Chattahoochee,  Florida. 

Comment  Date:  June  27,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC   - 
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20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date.  and.  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov .  using  the  "FERRIS  "  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSuppoit@ferc.gov  or  toll- 
free  at  (866)208-3676.  or  for  TTY. 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Saias. 

Secretary. 

(FR  Doc.  03-15267  Filed  6-16-03;  8:45  am] 

BiujNO  COM  srir-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG03-73-000,  etal.] 

Tractebel  Property  Management,  Inc., 
etal.;  Electric  Rate  and  Corporate 
Filings 

June  9,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Tractebel  Property  Management,  Inc. 

[Docket  No.  EG03-73-000) 

Take  notice  that  on  June  5.  2003, 
Tractebel  Property  Management.  Inc. 
(TPMI).  a  Delaware  corporation  with  its 
principal  place  of  business  in  Houston, 
Texas,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale, 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 


TPMI  states  that  it  will  provide 
operating  and  maintenance  services  to  a 
350-MW  power  generation  facility 
located  in  Ennis.  Texas  (the  Facility). 
The  Facility  will  generate  electricity 
that  will  be  sold  into  the  wholesale 
power  market  of  the  Electric  Reliability 
Council  of  Texas. 

Comment  Date:  June  26.  2003. , 

2.  Califbmia  Independent  System 
Operator  Corporation 

[Docket  No.  EROl-836-0041 

Take  notice  that  on  June  5.  2003.  the 
California  Independent  System  Operator 
Corporation  (ISO)  submitted  a  filing  in 
compliance  with  the  Commission's  May 
6.  2003  Order  issued  in  Docket  No. 
EROl-836-000,  103  FERC  %  61,132. 

The  ISO  states  that  it  has  also  served 
copies  of  this  filing  upon  all  entities  that 
are  on  the  official  service  list  for  the 
docket. 

Comment  Date:  June  26.  2003. 

3.  Devon  Power  LLC,  Middletown 
Power  LLC,  Montville  Power  LLC, 
Norwalk  Power  LLC,  and,  NRG  Power 
Marketing  Inc. 

[Docket  No.  ER03-563-008] 

Take  notice  that  on  June  4.  2003. 
Devon  Power  LLC.  Middletown  Power 
LLC.  Montville  Power  LLC.  Norwalk 
Power  LLC  (collectively  Applicants)  and 
NRG  Power  Marketing  Inc.,  tendered  for 
filing  Second  Revised  Cost  of  Service 
Agreements  among  each  of  the 
Applicants,  NRG  Power  Marketing  Inc.. 
as  agent  for  each  Applicant,  and  ISO 
New  England  Inc. 

Applicants  state  that  the  purpose  of 
the  filing  is  to  permit  Applicants  to 
recover  certain  costs  and  expenses  they 
incur  in  connection  with  escrow  and 
trust  agreements  entered  into  pursuant 
to  the  Commission's  Orders,  issued 
March  25  and  April  25.  2003  in  Docket 
No.  ER03-563-O00.  Applicants  state 
that  they  have  provided  a  copy  of  this 
filing  to  ISO-NE  on  the  date  of  filing 
and  to  each  person  designated  on  the 
official  service  list  compiled  by  the 
Secretary  in  this  proceeding. 
Comment  Date:  June  25.  2003. 

4.  Devon  Power  LLC,  Middletown 
Power  LLC,  Montville  Power  LLC, 
Norwalk  Power  LLC,  and  NRG  Power 
Marketing  Inc. 

[Docket  No.  ER03-563-0091 

Take  notice  that  on  June  5.  2003. 
Devon  Power  LLC,  Middletown  Power 
LLC.  Montville  Power  LLC.  Norwalk 
Power  LLC  (collectively  Applicants)  and 
NRG  Power  Marketing  Inc.,  tendered  an 
Errata  Filing  to  their  Compliance  filing 
submitted  on  May  28.  2003  in  Docket 
No.  ER03-563-006. 


Applicants  states  that  they  have 
provided  a  copy  of  this  filing  to  ISO-NE, 
provided  courtesy  copies  to  potentially 
affected  state  regulatory  authorities,  and 
served  copies  of  the  filing  to  each 
person  designated  on  the  official  service 
list  compiled  by  the  Secretary  in  this 
proceeding. 

Comment  Date:  June  26.  2003. 

5.  Maxim  Energy  Partners,  LLC 

[Docket  No.  ER03-82  7-001  j 

Take  notice  that  on  Jime  5,  2003, 
Maxim  Energy  Partners,  LLC  (Maxim) 
filed  an  amendment  to  its  application 
for  market-based  rates  as  a  power 
marketer  originally  filed  on  May  6, 
2003.  Maxim  states  that  the  amendment 
pertains  to  the  request  for  market-based 
rate  authority  for  ancillary  services. 
Included  in  this  supplement  is  a  new 
rate  schedule  to  reflect  said  changes. 
Comment  Date:  June  26,  2003. 

6.  New  York  State  Electric  &  Gas  ^ 
Corporation 

[Docket  No.  ER03-92  7-000) 

Take  notice  that  on  Jime  5,  2003,  New 
York  State  Electric  &  Gas  Corporation 
(NYSE)  tendered  for  filing  pursuant  to 
Section  35.15  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Rule,  18  CFR  35.15.  a  cancellation  of  the 
Service  Agreements  for  Network 
Integrated  Transmission  Service  and  the 
accompanying  Network  Operating 
Agreements.  NYSEG  requests  that  the 
Notice  of  Cancellation  be  deemed 
effective  as  of  July  1 .  2003  for  the 
following  Service  Agreements: 


Purchaser 

Number  1 

Bath  Electric.  Ga.s  &  Water  Sys- 
tems   

100 

Village  of  Endicott 

101 

Village  of  Groton 

102 

Village  of  Hamilton  

103 

Village  of  Rouses  Point  

104 

Village  of  Sherbume 

105 

Village  of  Silver  Springs  

Village  of  Castile 

106 
107 

Village  of  Greene 

108 

^  Sen/ice  Agreement  Nunber. 

NYSEG  states  that  copies  of  the 
Notice  of  Cancellation  have  been  served 
on  the  customers  receiving  service 
under  the  Service  Agreements  For 
Network  Integrated  Transmission 
Service  and  Network  Operating 
Agreements,  New  York  Mimicipal 
Power  Agency  and  the  New  York  State 
Public  Service  Commission. 

Comment  Date:  June  26,  2003. 

7.  Sunlaw  Energy  Partners  I,  L.P. 

[Docket  No.  ER03-929-000] 

Take  notice  that  on  Jime  4,  2003, 
Sunlaw  Energy  Partners  I,  L.P.  filed  a 
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Notice  of  Cancellation  of  Rate  Schedule 
FERC  No.  1,  Revision  1 ,  and  gave  notice 
that  it  no  longer  seeks  to  maintain 
exempt  wholesale  generator  status. 
Comment  Date:  June  25,  2003. 

8.  Northeast  Utilities  Service  Company 

(Docket  No.  ER03-930-000] 

Take  notice  that  on  June  5,  2003, 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  The  Connecticut 
Light  and  Power  Company.  Western 
Massachusetts  Electric  Company, 
Holyoke  Water  Power  Company,  and 
Select  Energy,  Inc.,  submitted  pursuant 
to  Section  205  of  the  Federal  Power  Act 
and  part  35  of  the  Commission's 
regulations  a  rate  schedule  modification 
for  sales  of  electricity  to  the  City  of 
Chicopee,  Massachusetts  (Chicopee). 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Chicopee  and  the 
regulatory  commission  for  the 
Commonwealth  of  Massachusetts. 
NUSCO  requests  that  the  rate  schedule 
modification  become  effective  on  March 
1.  2003. 

Comment  Date:  June  26.  2003. 

9.  DTE  East  China,  LLC 

DTE  Energy  Trading,  Inc. 
(Docket  No.  ER03-93 1-000] 

Take  notice  that  on  Jime  5,  2003,  DTE 
East  China,  LLC  (DTE  East  China)  and 
DTE  Energy  Trading,  Inc.  (DTE  Energy 
Trading)  submitted  for  filing,  pursuant 
to  Section  205  of  the  Federal  Power  Act, 
and  Part  35  of  the  Commission's 
regulations,  an  application 
(Application)  for  authorization  by  DTE 
East  China  to  make  sales  of  capacity  and 
energy  at  market-based  rates  for  resale 
outside  of  the  Michigan  Electric 
Coordinated  Systems  (MEGS)  control 
area;  to  reassign  transmission  capacity; 
to  waive  certain  of  the  Commission's 
regulations  promulgated  under  the  FPA; 
and  to  grant  certain  blanket  approvals 
under  other  such  regulations.  "The 
Application  also  seeks  acceptance  for 
filing  of  conforming  changes  to  the  Rate 
Schedule  FERC  No.  1  of  DTE  Energy 
Trading  to  permit  DTE  East  China  to 
make  sales  of  power  at  market-based 
rates  to  DTE  Energy  Trading  for  resale 
outside  of  the  MEGS  control  area. 

Comment  Date:  June  26,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Conunission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  conmient  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Conunission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov .  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
firee  at  (866)208-3676.  or  for  TTY. 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-15268  Filed  6-16-03;  8:45  am] 

BHUNQ  CODE  enr-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory  - 
Commission 

[Docket  Nos.  CP03-302-0O0CPO3-303-000, 
CP03-304-000PF03-1-000  and  CP03-301- 
000] 

Cheyenne  Plains  Gas  Pipeline 
Company,  Colorado  Interstate  Gas 
Company;  Notice  of  Status  Change  of 
Environmental  Review  and  Expiration 
of  Scoping  Period  for  the  Proposed 
Cheyenne  Plains  Pipeline  Project 

June  10.  2003. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  impact  statement  (EIS) 
that  will  discuss  the  environmental 
impacts  of  the  construction  and 
operation  of  the  facilities  proposed  in 
the  Cheyenne  Plains  Gas  Pipeline 
Compemy's  (CPG)  project  in  various 
counties  of  Colorado  and  Kansas.^  The 
purpose  of  this  Notice  is  to  give 
interested  stakeholders  a  final 
opportunity  to  submit  comments  on  the 


Cheyenne  Plains  Pipeline  Project  as  we  2 
conclude  the  scoping  period  for  this 
project  and  begin  writing  the  draft 
Environmental  Impact  Statement  (EIS). 

On  March  14.  2003,  the  Commission 
issued  a  Notice  of  Pre-Filing 
Environmental  Review  and  Scoping  for 
the  Cheyenne  Plains  Pipeline  Project 
under  Docket  No.  PF03-1-0O0.3  That 
notice  aimounced  that  the  FERC  staff 
was  initiating  its  National 
Environmental  Policy  Act  (NEPA) 
review  process  on  CPG's  project  prior  to 
receipt  of  a  formal  application,  liie 
purpose  of  the  NEPA  Pre-filing  Process 
is  to  involve  landowners,  government 
entities,  and  other  interested  parties 
early  in  the  project  planning  and  to 
address  their  issues  before  an 
application  is^  filed  with  the  FERC. 

The  EIS  will  discuss  the 
environmental  impacts  of  CPG's 
proposal,  which  involves  the 
construction  and  operation  of  about  387 
miles  of  natural  gas  pipeline  and  eight 
meter  stations  in  Colorado  and  Kansas. 
Approximately  13  miles  of  tiie  pipeline 
would  be  located  on  the  Pawnee 
National  Grassland  in  Weld  County, 
Colorado.  Colorado  Interstate  Gas 
Company  (CIG)  has  filed  a  companion 
application  that  would  add  one  new 
"jumper"  compressor  unit  (at  2.443 
horsepower)  at  its  existing  Cheyenne 
Compressor  Station,  which  CIG  states  is 
necessary  to  deliver  gas  on  the  new 
Cheyenne  Plains  system. 

The  FERC  will  use  the  EIS  in  its 
decision-making  process  to  determine 
whether  the  project  is  in  the  public 
convenience  and  necessity.  The  U.S. 
Department  of  Agriculture  (USDA) 
Forest  Service.  Pawnee  National 
Grassland  will  use  the  EIS  in  its 
decision-making  process  to  determine 
whether  or  not  to  issue  a  Right-of-Way 
for  occupancy  of  National  Grassland 
System  lands  affected  by  the  pipeline 
project.  A  general  project  location  map 
is  shown  in  appendix  1.*  * 


1  On  May  20.  2003,  in  Docket  No.  CP03-302-000, 
CPG's  application  was  filed  with  the  Commission 
under  Section  7  of  the  Natural  Gas  Act  and  part  157 
of  the  Commission's  regulations. 


2  "We,"  "us,"  and  "our"  refer  to  the 
environmental  staff  of  the  Office  of  Energy  Projects. 

'The  Notice  of  Pre-Filing  Environmental  Review 
and  Scoping  for  this  project  can  be  viewed  on  the 
Commission's  Internet  Web  site  at  the" FERRIS" 
link  or  from  the  Commission's  Public  Reference  and 
Files  Maintenance  Branch,  888  First  Street,  NE.. 
Washington,  DC  20426.  or  call  (202)  502-8371.  For 
instructions  on  connecting  to  FERRIS  refer  to  page 
7  of  this  notice. 

'The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  on  the  Commission's  Internet  Web  site  at 
the  "FERRIS"  link  or  from  the  Commission's  Public 
Reference  and  Files  Maintenance  Branch  [see 
previous  footnote).  Copies  of  the  appendices  were 
sent  to  all  those  receiving  this  notice  in  the  mail. 

^  Requests  for  detailed  maps  of  the  fecilities 
closest  to  your  mailing  area/property  should  be 
made  to  the  project  sponsor.  Call  or  e-mail:  Mr. 

Continued 
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Similar  to  the  March  14, 2003  notice, 
this  Notice  is  being  mailed  to: 
Landowners  whose  properties  are 
currently  within  a  200-foot-wide 
corridor  centered  on  the  proposed  route; 
Federal,  state,  and  local  government 
agencies;  elected  officials; 
environmental  and  public  interest 
groups;  Native  American  tribes;  and 
local  libraries  and  newspapers.  We 
encoiu-age  government  representatives 
to  notify  their  constituents  of  this 
planned  action  and  encourage  them  to 
conunent  on  their  areas  of  concern. 

If  you  are  an  affected  landowner,  you 
should  have  already  been  contacted  by 
a  pipeline  company  representative 
about  the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
compajiy  will  seek  to  negotiate  a 
mutually  acceptable  easement 
agreement.  However,  if  the  project  is 
certificated  by  the  Commission,  that 
approval  conveys  with  it  the  right  of 
eminent  domain.  At  that  time,  if 
easement  negotiations  have  failed  to 
produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with 
applicable  state  laws  in  Colorado  and 
Kansas. 

A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?"  was  attached  to  the  project 
notice  CPG  provided  to  affected 
landowners.  This  fact  sheet  addresses  a 
number  of  typically  asked  questions, 
including  the  use  of  eminent  domain 
and  how  to  participate  in  the 
Commission's  proceedings.  It  is  also 
available  for  viewing  on  the  FERC 
Internet  Web  site  (.http://www.ferc.gov). 

The  EIS  Process 

NEPA  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPAalso  requires  us  to 
address  issues  and  concerns  the  public 
may  have  about  a  proposed  action.  This 
process  is  referred  to  as  "scoping."  The 
main  goal  of  the  scoping  process  is  to 
focus  the  analysis  in  the  EIS  on  the 
important  environmental  issues. 

For  the  Cheyenne  Plains  Pipeline 
Project,  the  scoping  process  began  in 
February  2003  when  the  El  Paso 
Corporation  Western  Pipelines  Group/ 
CPG  ^  held  open  houses  at  six  locations 


David  Anderson,  Manager — Land  Department,  El 
Paso  Corporation,  (877)  59A-5263, 
david.r.anderson®eipaso.com.  Be  as  specific  as  you 
can  about  the  location(s)  of  your  area(s)  of  interest. 

''The  original  sponsor  of  the  Cheyenne  PJains 
Pipeline  Project  was  El  Paso  Corporation  Western 


along  the  proposed  pipeline  route  to 
provide  an  opportunity  for  the  public  to 
learn  about  the  proposed  facilities  and 
ask  questions  and  express  concerns 
about  the  project.  During  the  same  time 
fr^me,  the  FERC  staff  held  agency 
scoping  meetings  in  the  project  area. 
The  U.S.  Department  of  Agricultiu^, 
Forest  Service,  Pawnee  National 
Grassland;  National  Park  Service,  Long 
Distance  Trails  Office;  U.S.  Fish  and 
Wildlife  Service;  U.S.  Army  Corps  of 
Engineers;  Colorado  and  Kansas  State 
Historic  Preservation  Offices;  Colorado 
Division  of  Wildlife;  and  Kansas 
Department  of  Wildlife  and  Parks 
participated  in  these  agency  scoping 
meetings.  The  FERC  staff  attended  the 
open  houses  and  agency  scoping 
meetings  to  hear  verbal  comments  and 
concerns  and  subsequently  issued  the 
March  14,  2003  notice  requesting 
written  comments  and  concerns  about 
the  project. 

By  this  notice,  we  are  requesting 
additional  comments  from  you. 
Specifically,  we  are  seeking  new  issues 
that  were  not  identified  during  the  pre- 
filing  period.  To  ensiue  your  comments 
are  considered,  please  carefully  follow 
the  instructions  in  the  public 
participation  section  beginning  on  page 
5.  We  are  also  asking  governmental 
agencies,  including  those  which  are 
participating  agencies  in  the 
Commission's  NEPA  Pre-filing  Process, 
to  express  their  interest  in  becoming 
cooperating  agencies  for  the  preparation 
of  the  EIS.  If  you  are  an  agency  with 
jurisdiction  and/or  special  expertise 
with  respect  to  environmental  issues  in 
the  project  area  and  would  like  to 
request  cooperating  agency  status, 
please  file  a  written  request  by 
following  the  instructions  for  filing 
comments  described  in  the  public 
participation  section.  Cooperating 
agencies  will  be  given  special 
consideration  for  reviewing  preliminary 
documents  and  requesting  information 
from  the  project  sponsors  and  their 
contractors.  To  date,  only  the  USDA 
Forest  Service,  Pawnee  National 
Grassland  has  agreed  to  be  a  cooperating 
agency  in  the  preparation  of  the  EIS. 

Our  independent  analysis  of  the 
project-related  impacts  will  be  included 
in  a  draft  EIS.  The  draft  EIS  will  be 
mailed  to  Federal,  state,  and  local 
government  agencies;  elected  officials; 
environmental  and  public  interest 
groups;  Native  American  tribes;  affected 
landowners;  local  libraries  and 
newspapers;  other  interested  parties; 
and  the  FERC's  official  service  list  for 
this  proceeding.  A  45-day  comment 


Pipelines  Group  (El  Paso).  El  Paso's  subsidiary. 
CPG,  has  taken  over  the  role  as  project  sponsor. 


period  will  be  allotted  for  review  of  the 
EIS.  We  will  consider  all  comments  on 
the  draft  EIS  and  revise  the  document, 
as  necessary,  before  issuing  a  final  EIS. 
In  addition,  we  will  consider  all 
comments  on  the  final  EIS  before  we 
make  our  recommendations  to  the 
Commission: 

Currently  Identified  Environmental 
Issues 

In  the  March  14,  2003  notice,  we 
listed  several  issues  that  we  think 
deserve  attention  based  on  a 
preliminary  review  of  the  proposed 
facilities  and  the  environmental 
information.  Other  issues  that  were 
raised  by  agencies  and  the  public  diu'ing 
the  NEPA  pre-filing  process  include 
construction  or  operation  impacts  on: 

•  Actively  cultivated  cropland  and 
actively  used  grazing  land; 

•  Crop  irrigation  systems;  . 

•  Federally  listed  endangered  or 
threatened  species; 

•  The  Pawnee  National  Grassland; 

•  The  Santa  Fe  Trail  (listed  on  the 
National  Register  of  Historic  Places); 

•  Unmarked  graves; 

•  Drought-plagued  vegetation  that  is 
susceptible  to  wildfires;  and 

•  Areas  proposed  for  future  use  or 
development. 

Copies  of  comment  letters  already 
filed  with  the  Commission  can  be 
examined  by  following  the  instructions 
for  using  our  FERRIS  link  at  the  end  of 
this  notice. 

Public  FaTticipation 

As  described  in  the  March  14,  2003 
notice,  you  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
If  you  provided  comments  to  us  during 
the  pre-filing  period,  you  do  not  need  to 
resubmit  them.  For  those  who  will 
submit  comments  for  the  first  time,  you 
should  focus  the  comments  on  the 
potential  environmental  effects  of  the 
proposal,  alternatives  to  the  proposal 
(including  alternative  locations  and 
routes),  and  measiu'es  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be. 

Please  carefully  follow  these 
instructions  to  ensure  that  yoiu 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  an  original  and  two  copies  of 
yoiu-  letter  to:  Magalie  R.  Salas, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St..  NE..  Room 
lA.  Washington.  DC  20426; 

•  Reference  Docket  Nos.  CP03-302- 
000  and  PF03-1-000  on  the  original  and 
both  copies; 
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•  Label  one  copy  of  your  comments 
for  the  attention  of  DG2E,  Gas  Branch  1, 
(PJ-11.1,  Room  62-49);  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  July  10,  2003.  This  is  also  the 
deadline  for  receipt  of  comments  from 
the  March  14,  2003  notice. 

Please  note  that  we  are  continuing  to 
experience  delays  in  mail  deliveries 
from  the  U.S.  Postal  Service.  Therefore, 
the  Commission  strongly  encourages 
electronic  filing  of  any  comments  or 
interventions  or  protests  to  this 
proceeding.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commissicm's  Internet  Web  site 
at  http://www.ferc.gov  tmder  the  "e- 
Filing"  link  and  the  link  to  the  Usot's 
Guide.  Prepare  your  submission  in  the 
same  manner  as  you  would  if  filing  on 
paper  aiul  save  it  to  a  file  on  your  hard 
drive.  Before  you  can  file  comments  you 
will  need  to  create  an  accoimt  by 
clicking  on  "Login  to  File"  and  then 
"New  User  Account."  You  will  be  asked 
to  select  the  type  of  filing  you  are 
making.  This  filing  is  considered  a 
"Comment  on  Filing." 

If  you  do  not  want  to  send  comments 
at  this  time  but  still  want  to  remain  on 
our  mailing  list,  please  return  the 
Mailing  List  Retention  Form  included  in 
appendix  3.  Anyone  who  returned  a 
similar  form  in  response  to  the  March 
14,  2003  notice,  does  not  need  to  return 
the  form  again.  If  you  did  not  return  the 
form  in  response  to  either  this  notice  or 
the  March  14,  2003  notice,  you  will  be 
taken  off  the  mailing  list. 

The  transcripts  from  CPG's  open 
house  meetings  are  available  for  public 
review  in  the  PF-docket.  Because  the 
Commission  received  only  a  few  written 
comments  on  the  project  in  response  to  ^ 
the  March  14  notice,  the  Conunission 
staff  will  not  hold  additional  public 
scoping  meetings  at  this  time.  However, 
we  will  conduct  public  meetings  in  the 
project  area  to  receive  comments  on  the 
draft  EIS  after  it  is  issued. 

Becmning  an  Intweaor 

Also  discussed  in  the  March  14,  2003 
notice  is  the  Commission's  intervention 
process.  As  an  "intervenor"  you  can 
play  a  more  formal  role  in  the  process. 
Among  other  things,  intervenors  have 
the  right  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  intervenors.  Likewise, 
each  intervenor  must  provide  14  copies  ' 
of  its  filings  to  the  Secretary  of  the 
Commission  and  must  send  a  copy  of  its 
filings  to  all  other  parties  on  the 
Commission's  service  list  for  this 
proceeding.  If  you  want  to  become  an 
intervenor  you  must  file  a  motion  to 
intervene  according  to  Rule  214  of  the 


Commission's  Rtiles  of  Practice  and 
Procedure  (18  CFR  385.214;  see 
appendix  2).'  Only  intervenors  have  the 
ri^t  to  seek  rehearing  of  the 
Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  shovtring  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
that  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

ATailability  of  Additional  InfarmatkHi 

Additional  information  about  the 
project  is  available  frt>m  the 
Commission's  Office  of  External  Affairs, 
at  1-866-208  FERC  (3372)  or  on  the 
FERC  hitemet  Web  site  {http:// 
www.ferc.gov).  Using  the  "FERRIS"  link, 
select  "General  Search"  from  the 
FERRIS  menu,  enter  the  selected  date 
range  and  "Docket  Number"  (i.e.,. 
PF03-1-000  and  CP03-302-000),  and 
follow  the  instructions.  Searches  may 
also  be  done  using  the  phrase 
"Cheyenne  Plains"  in  the  "Text  Search" 
field.  For  assistance  with  access  to 
FERRIS,  the  helpline  can  be  reached  at 
1-866-208-3676,  TTY  (202)  502-8659, 
or  at  FERCOnlineSupport@ferc.gov.  The 
FERRIS  link  on  the  FERC  hitemet  Web 
site  also  provides  access  to  the  texts  of 
formal  documents  issued  by  the 
Commission,  such  as  orders,  notices, 
and  rule  makings. 

In  addition,  the  Conmiission  now 
offers  a  free  service  called  eSubscription 
that  allows  you  to  keep  track  of  all 
formal  issuances  and  submittals  in 
specific  dockets.  This  can  reduce  the 
amount  of  time  you  spend  researching 
proceedings  by  automatically  providing 
you  with  notification  of  these  filings, 
document  siunmaries,  and  direct  Unks 
to  the  docvunents.  To  register  for  this 
service,  go  to  http://www.ferc.gov/ 
esubscribenow.htm. 

Magalie  R.  Salas, 

Secretary.  ■ 

[FR  Doc.  03-15170  Filed  6-16-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  CP03-300-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Intent  To 
Prepare  an  Environmental  Assessment 
for  the  Proposed  l.aurel  Storage  Field 
Pipeline  Abandonment  and  Request 
for  Comments  on  Environmental 
Issues 

June  10,  2003.' 

The  staff  of  the  Federal  Energy 
Regulatory  Conmiission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  Laurel  Storage  Field  Pipeline 
Abandonment  proposed  by  Coliunbia 
Gas  Transmission  Corporation 
(Coliunbia)  in  Hocking  County,  Ohio.^ 
Columbia  proposes  to  abandon  in  place 
approximately  1.3  miles  of  12-inch- 
diameter  pipeline  that  is  no  longer  in 
use.  The  one  storage  well  that  was 
connected  to  the  pipe  segment  proposed 
for  abandonment  was  connected  to  a 
short  crossover  line  built  in  2002 
pursuant  to  Columbia's  Blanket 
Certificate.  This  EA  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  pubUc  convenience  and 
necessity. 

Summary  of  the  Proposed  Profect 

Columbia  wants  to  abandon  certain 
facilities  in  Hocking  County.  Ohio. 
Columbia  seeks  authority  to  abandon: 

•  Approximately  1.3  miles  of  12-inch- 
diameter  pipeline,  in  place; 

•  Remove  three  service  tap  risers 
fixjm  previously  relocated  residential 
taps; 

•  Remove  the  road  casing  and  carrier 
pipe  segment  under  State  Route  374; 
and 

•  Cut  and  cap  each  end  of  the 
abandoned  pipe  segment. 

The  general  location  of  the  project 
facilities  is  shown  in  appendix  1.^ 


'  Interventions  may  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
discussion  on  filing  comments  electronically. 


>  Columbia's  application  was  filed  with  the 
Conunission  under  Section  7  of  the  Natural  Gas  Act 
and  Part  157  of  the  Commission's  regulations. 

'The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copierof  all 
appendices,  other  than  appendix  1  (maps),  are 
available  on  the  Commission's  Web  site  at  the 
"FERRIS"  link  or  from  the  Commission's  Public 
Reference  and  Files  Maintenance  Branch.  888  First 
Street,  NE..  Washington,  DC  20426,  or  call  (202) 
502-8371.  For  instructions  on  connecting  to 
FERRIS  refer  to  the  last  page  of  this  notice.  Copies 
of  the  appendices  were  sent  to  all  those  receiving 
this  notice  in  the  mail. 
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Land  Requirements  for  Construction 

Abandonment  of  tlie  proposed 
facilities  would  require  disturbance  of 
about  0.02  acre  of  land.  Three  small  dig- 
oiits  (4x4x4  feet  each)  are  proposed 
to  remove  risers  from  previously 
relocated  residential  taps.  The  road 
casing  and  carrier  pipe  segment  under 
and  across  State  Route  374  would  be 
removed,  requiring  two  disturbance 
areas  of  40  x  10  x  4  feet  and  15x10 
X  4  feet.  The  line  would  be  cut  and 
capped  at  each  end  of  the  abandonment, 
requiring  two  disturbance  areas  of  10  x 
10  X  10  feet  each.  The  0.02  acre  of  land 
would  be  restored  and  allowed  to  revert 
to  its  former  use.  Columbia  does  not 
propose  to  abandon  the  right-of-way. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  ^  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  This 
process  is  referred  to  as  "scoping".  The 
main  goal  of  the  scoping  process  is  to 
focus  the  analysis  in  the  EA  on  the 
important  environmental  issues.  By  this 
Notice  of  Intent,  the  Commission 
requests  public  comments  on  the  scope 
of  the  issues  it  will  address  in  the  EA. 
All  comments  received  are  considered 
during  the  preparation  of  the  EA.  State 
and  local  government  representatives 
are  encouraged  to  notify  their 
constituents  of  this  proposed  action  and 
encourage  them  to  comment  on  their 
areas  of  concern. 

The  EA  will  discuss  impacts  that 
could  occiu  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils 

•  land  use 

•  Water  resources  and  fisheries 

•  cultural  resources 

•  Vegetation  and  wildlife 

•  air  quality  and  noise 

•  Endangered  and  threatened  species 

•  Public  safety 

We  will  not  discuss  impacts  to  the 
following  resource  areas  since  they  are 
not  present  in  the  project  area,  or  would 
not  be  affected  by  the  proposed 
facilities. 

•  Wetlands 

•  Hazardous  waste 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 


^  "We",  "us",  and  "our"  refer  to  the 
environmental  staff  of  the  Office  of  Enersy  Projects 
(OEP). 


portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Oiu-  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  ofHcial  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  below. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal,  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  letter  to;  Magalie  R.  Salas. 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  NE.,  Room 
lA,  Washington,  DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  Branch  3. 

•  Reference  Docket  No.  CP03-30Q- 
000. 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  July  10,  2003. 

Please  note  that  we  are  continuing  to 
experience  delays  in  mail  deliveries 
from  the  U.S.  Postal  Service.  As  a  result, 
we  will  include  all  comments  that  we 
receive  within  a  reasonable  time  frame 
in  our  environmental  analysis  of  this 
project.  However,  the  Commission 
strongly  encourages  electronic  filing  of 
any  comments  or  interventions  or 
protests  to  this  proceeding.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Wb  site  at  http:// 
www.ferc.gov  under  the  "e-Filing"  link 
and  the  link  to  the  User's  Guide.  Before 
you  can  file  comments  you  will  need  to 
create  a  free  account  which  can  be 


created  by  clicking  on  "Login  to  File" 
and  then  "New  User  Account." 

We  may  mail  the  EA  for  conunent.  If 
you  are  interested  in  receiving  it,  please 
return  the  Information  Request 
(appendix  4).  If  you  do  not  return  the 
Information  Request,  you  will  be  taken 
off  the  mailing  Ifst. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2).*  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

Environmental  Mailing  List 

This  notice  is  being  sent  to 
individuals,  organizations,  and 
government  entities  interested  in  and/or 
potentially  affected  by  the  proposed 
project.  It  is  also  being  sent  to  all 
identified  right-of-way  grantors.  By  this 
notice  we  are  also  asking  governmental 
agencies  to  express  their  interest  in 
becoming  cooperating  agencies  for  the 
preparation  of  the  EA. 

Additional  Information 

Additional  information  about  the 
project  is  available  from  the 
Commission's  Office  of  External  Affairs, 
at  1-866-208-FERC  or  on  the  FERC 
Internet  Web  site  (http://www.ferc.gov) 
using  the  FERRIS  link.  Click  on  the 
FERRIS  link,  enter  the  docket  number 
excluding  the  last  three  digits  in  the 
Docket  Number  field.  Be  sure  you  have 
selected  an  appropriate  date  range.  For    > 


*  Interventions  may  also  be  Hied  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
discussion  on  filing  comments  electronically. 
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assistance,  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY,' 
contact  (202)502^659.  The  FERRIS  link 
on  the  FERC  Internet  Web  site  also 
provides  access  to  the  texts  of  formal 
documents  issued  by  the  Commission, 
such  as  orders,  notices,  and 
rulemakings. 

In  addition,  the  Conunission  now 
offers  a  free  service  called  eSubscription 
which  allows  you  to  keep  track  of  all 
formal  issuances  and  submittals  in 
specific  dockets.  This  can  reduce  the 
amount  of  time  you  spend  researching 
proceedings  by  automatically  providing 
you  with  notificatiop  of  these  filings, 
document  sununaries  and  direct  links  to 
the  documents.  Go  to  http:// 
www.ferc.gov/esubscribenow.htm. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-15169  Filed  6-16-03;  8:45  am] 

BHJJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dock0t  No.  DI03-3-000] 

Notice  of  Declaration  of  Intention  and 
Soliciting  Comments,  Motions  To 
intervene,  and  Protests 

June  10,  2003. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Declaration  of 
Intention. 

b.  Docket  No:  DI03-3-000. 

c.  Date  Filed:  May  23,  2003. 

d.  Applicant:  Board  of  Public  Works, 
Borough  of  Park  Ridge,  New  Jersey. 

e.  Name  of  Project:  Borough  of  Park 
Ridge  Hydroelectric  Project. 

f.  Location:  The  Borough  of  Park 
Ridge  Hydroelectric  Project  would  be 
located  on  Pascack  Brook  at  the  existing 
Mill  Pond  Dam  in  the  Borough  of  Park 
Ridge  in  Bergen  County,  New  Jersey. 
The  project  will  not  occupy  Federal 
land. 

g.  Filed  Pursuant  to:  Section  23(b)(1) 
of  the  Federal  Power  Act,  16  U.S.C. 
817(b). 

h.  Applicant  Contact:  Mr.  William 
Beattie,  Director  of  Operations,  Borough 
of  Park  Ridge,  53  Park  Avenue,  Park 
Ridge,  NJ  07656,  telephone  (201)  391- 
2129,  FAX  (201)  391-7130. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Diane 
M.  Murray  (202)  502-8838,  or  E-mail 
address:  diane.murray@ferc.gov. 


j.  Deadline  for  filing  comments  and/ 
or  motions:  July  18,  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  Any  questions, 
please  contact  the  Secretary's  Office. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  at  http://www.ferc.gov 

Please  include  the  docket  number 
(DI03-3-000)  on  any  comments  or 
motions  filed. 

k.  Description  of  Project:  The 
proposed  Borough  of  Park  Ridge 
Hydroelectric  Project  would  consist  of: 
(1)  An  existing  reservoir  with  a  normal 
storage  capacity  of  22  acre-feet  and  a 
siu-face  area  of  about  7  acres;  (2)  an  18- 
foot-high  dam  consisting  of  two 
concrete  overflow  spillways  and  an 
emergency  spillway,  including  a  long 
earthen-section;  (3)  a  powerhouse 
containing  one  generating  unit,  with  a 
total  rated  capacity  of  15  kW;  and  (4) 
appurtenant  facilities.  The  project  will 
nof  be  connected  to  the  local  utility  or 
any  other  power  company. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  or  not  the 
project:  (1). Would  be  located  on  a 
navigable  waterway;  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
the  United  States;  (3)  would  utilize 
surplus  water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable, 
has  involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design 
or  operation. 

1.  Locations  of  the  Application:  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.gov  using 
the  "FERRIS"  link,  select  "Docket*" , 
and  follow  the  instructions.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  shoiUd 
so  indicate  by  vmting  to  the  Secretary 
of  the  Commission. 


n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
conunents,  a.protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  conunents  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE  ",  as 
applicable,  and  the  Docket  Number  of. 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particidar  application. 

p.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-15173  Filed  6-16-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  To  File  Application  for 
a  New  License 

June  10,  2003. 

Take  notice  that  the  following  notice 
of  intent  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Type  of  filing:  Notice  of  Intent  to 
File  an  Application  for  New  License. 

b.  Project  No:  946. 

c.  Date  filed:  April  28,  2003. 

d.  Submitted  By.  Hyrum  City,  UT. 

e.  Name  of  Project:  Hyrum  City 
Hydroelectric  Project. 

f.  Location:  The  project  is  located  on 
the  Blacksmith  Fork  River,  near  the  the 
City  of  Hyrum,  Cache  County,  Utah,  on 
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Cache  National  Forest  lands  and  private 
in-holdings. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act.  18  CFR  16.6. 

h.  Pursuant  to  Section  16.19  of  the 
Commission's  regulations,  the  licensee 
is  required  to  make  available  the 
information  described  in  Section  16.7  of 
the  regulations.  Such  information  is 
available  from  Guy  McBride.  Electric 
Power  Superintendent,  Hyrum  City 
Offices,  83  West  Main,  Hyrum,  UT 
84319,  (435)  245-6033. 

i.  FERC  Contact:  Gaylord  Hoisington, 
202-502-6032. 
Gaylord.Hoisington@ferc.gov. 

j.  Expiration  Date  of  Current  License: 
April  30.  2008. 

k.  Project  Description:  The  project 
includes  an  earth-filled  diversion  dam 
containing  a  concrete  spillway  35  feet 
wide,  a  concrete  penstock  inlet  with 
trash  racks,  a  concrete  block 
powerhouse  housing  a  400-kilowatt 
turbine  generator,  and  100  feet  of 
underground  transmission  lines.  - 

1.  The  licensee  states  its  unequivocal 
intent  to  submit  an  application  for  a 
new  license  for  Project  No.  946. 
Pursuant  to  18  CFR  16.9(b)(1)  each 
application  for  a  new  license  and  any 
competing  license  applications  must  be 
filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
April  28,  2006. 

This  filing  is  available  for  review  at 
the  Commission  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov .  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

Magahe  R.  Salas,  ' 

Secretary. 

[FR  Doc.  03-15174  Filed  6-16-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

Notice  of  Applications  Accepted  for 
Filing  and  Soliciting  Comments, 
INotions  To  intervene,  and  Protests 

June  9.  2003. 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

a.  Type  of  Applications:  Preliminary 
Permit  (Competing).  .   •->;,, 

b.  Applicants,  Project  Numbers,  anil' 
Dates  Filed: 

Stujrvesant  Falls  Hydro  Corporation 
(SFHC)  filed  the  application  for  Project 
No.  12438-000  on  February  3  and 
clarified  Exhibit  1  on  March  5,  2003. 

Intermountain  Hydro  Resources 
(Intermoimtain)  filed  the  application  for 
Project  No.  124 3 9-000  on  February  3 
and  supplemented  Exhibits  1  and  4  on 
April  14  and  28,  2003,  respectively. 

SFHC  also  filed  the  application  for 
Project  No.12438-001  on  February  4, 
clarified  Exhibit  1  on  March  5,  and 
verified  its  application  on  March  13, 
2003. 

c.  Name  of  the  project  is  Stuyvesant 
Falls  Hydroelectric  Project.  Each 
application  is  for  a  proposed 
redevelopment  of  the  previously 
licensed  Project  No.  2696.  The  project 
would  be  located  on  Kinderhook  Creek 
in  Columbia  Coimty,  New  York.  It 
would  not  occupy  federal  pr  tribal 
lands. 

d.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791a— 825r. 

e.  Applicants  Contacts:  For  SFHC:  Mr. 
James  A  Besha,  Stuyvesant  Falls  Hydro 
Corporation,  c/o  Albany  Engineering 
Corporation,  447  New  Kamer  Road, 
Albany,  NY  12205,  (518)  456-7712.  For 
Intermountain:  Mr.  Douglas  A. 
Spaulding,  Spaulding  Consultants,  1433 
Utica  Avenue  South,  Suite  162, 
Minneapolis.  MN  55416.  (952)  544- 
8133. 

f.  FERC  Contact:  Robert  Bell.  (202) 
502-6062. 

g.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they    ■ 


must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

h.  Description  of  Projects:  The  project 
proposed  by  SFHC  would  be  operated  in 
a  run-of-river  mode  and  would  utilize 
exisbng  project  works  consisting  of:  (1) 
A  240-foot-long.  13-foot-high  masonry 
gravity  dam.  (2)  a  reservoir  with  a 
surface  area  of  46  acres  at  spillway  crest 
elevation  174.3  feet.  (3)  a  gated  intake 
structure.  (4)  two  2. 860- foot-long.  7.5- 
foot-diameter  steel  pipelines.  (5)  a  25- 
foot-diameter  surge  tank.  (6)  two  200- 
foot-long.  7.5-foot-diameter  steel 
penstocks.  (7)  a  powerhouse  containing 
a  2.8  megawatt  (MW)  generating  unit. 
(8)  40-foot-long.  34.5-kilovolt  primary 
leads  connecting  to  an  existing 
substation,  and  (9)  appurtenant 
facilities.  SFHC  proposes  to  repair  or 
replace  sections  of  the  two  2,860-foot 
pipelines  and  add:  (1)  A  35-kilowatt 
(kW)  minimum  flow  generating  unit  at 
the  dam,  (2)  a  3.6-MW  generating  imit, 
and  (3)  a  440-kW  minimum  flow 
generating  unit  in  the  powerhouse.  The 
SFHC  project  would  have  an  average 
annual  generation  of  16.5  gigawatt 
hours. 

The  project  proposed  by 
Intermountain  would  be  operated  in  a 
run-of-river  mode  and  would  utilize  the 
existing  project  works  described  above. 
Intermountain  proposes  to  study  the 
feasibility  of  repairing  the  two  pipelines 
or  replacing  them  with  a  single  10-foot- 
diameter  pipeline.  Intermountain  does 
not  propose  to  add  capacity  to  the 
project. 

i.  These  filings  are  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  nsing  the  "FERRIS"  link. 
Enter  the  docket  number,  here  P-12438 
or  P-12439,  in  the  docket  number  field 
to  access  the  document.  For  assistance, 
call  toll-free  1-866-208-3676  or  e-mail 
FERCOnlineSupport@ferc.gov .  For 
TTY,  call  (202)  502-8659.  Copies  are 
also  available  for  inspection  and 
reproduction  at  the  addresses  in  item  e. 
above. 

j.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
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preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

k.  Competing  Development 
Application — ^Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

1.  Notice  of  Intent — ^A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prosp>ective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

m.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

n.  Conunents,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
oidy  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  musl  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICA-nON  ", 
"COMPETING  APPUCATION", 


'•PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  "by  providing  the  original 
and  eight  copies  to:  Magalie  R.  Salas, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington.  DC  20426.  An  additional 
copy  must  be  sent  to  Director.  Division 
of  Hydropower  Administration  and 
Compliance.  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particiUar  application. 

p.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

q.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-15175  Filed  6-16-03;  8:45  ^m] 

BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7514-21 

Prevention  of  Significant  Deterioration 
(PSD)  Program;  Massachusetts;  Notice 
of  Ending  of  Delegation  Agreement 
Between  EPA  and  Massachusetts 
Department  of  Environmental 
Protection 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Information  notice. 

SUMMARY:  This  notice  annoimces  that 
effective  March  3,  2003,  the 
Massachusetts  Department  of 
Environmental  Protection  (DEP)  ended 
its  agreement  with  EPA  to  implement 
the  Prevention  of  Significant 
Deterioration  (PSD)  program.  Therefore, 
effective  that  date,  EPA  is  the 
implementing  authority  for  the  PSD 


program  in  Massachusetts.  This  notice 
explains  the  consequences  of  this 
change  for  owners  and  operators  of 
sources  that  have  PSD  permits  or  that 
will  need  such  permits  in  the  future. 
DATES:  Massachusetts'  decision  to  end 
the  agreement  between  the  State  and 
EPA  that  allowed  DEP  to  implement  the 
Federal  PSD  program  became  effective 
on  March  3,  2003. 

ADDRESSES:  Copies  of  the  dociunents 
relevant  to  Massachusetts  PSD  program 
delegation  are  available  for  public 
insp>ection  during  normal  business 
hours,  by  appointment  at  the  Office  of 
Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  11th 
floor,  Boston,  MA  during  normal 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brendan  McCahill,  EPA  Region  I,  (617) 
918-1652,  or  send  email  to 
Mccahill.Brendan@epa.gov. 

SUPPLEMENTARY  INFORMATION:  By  letter 
dated  February  27,  2003,  the  DEP  has 
notified  the  Regional  Administrator  of 
EPA  New  England  that  the  DEP  will  not 
accept  authority  for  the  implementation 
of  the  amended  PSD  program  and  is 
ending  its  June  30, 1982,  agreement 
with  EPA  to  assiune  responsibility  for 
implementing  the  Federal  PSD 
regulations  (1982  Agreement). 

On  December  31,  2002,  EPA 
published  in  the  Federal  Register 
revisions  to  the  Federal  PSD  regulations 
(67  FR  80186).  A  final  rule  revising  the 
Federal  portions  of  implementation 
plans  in  40  CFR  part  52  to  include  the 
revisions  to  the  Federal  PSD  regidations 
was  published  in  the  Federal  Register 
on  March  10,  2003.  Both  of  these  actions 
were  effective  on  March  3,  2003. 

The  letter  from  the  DEP  explained 
that  the  DEP  will  no  longer  implement 
the  Federal  PSD  program  as  of  March  3, 
2003.  Consequently,  as  of  March  3, 
2003,  sources  of  air  pollution  located  in 
Massachusetts  that  are  subject  to  the 
Federal  PSD  program  must  apply  for 
and  receive  a  PSD  permit  bom  EPA 
New  England  before  beginning  actual 
construction.  Developers  planning 
projects  in  Massachusetts  that  are 
expected  to  increase  air  pollution 
should  refer  to  40  CFR  52.21  or  contact 
Brendan  McCahill  (see  "FOR  FURTHER 
INFORMATION  CONTACT"  above)  at 
the  EPA  New  England  office  for 
information  regarding  program 
applicability  and  permit  application 
requirements. 

Please  note  that  the  DEP's  air 
permitting  requirements  imder  310  CMR 
7.02  are  not  affected  by  the  state's 
decision  to  end  the  1982  Agreement. 
The  DEP  interprets  its  regulations  as 
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requiring  PSD  project  applicants  to 
apply  for  a  310  CMR  7.02  Plan 
Approval.  For  the  convenience  of  the 
project  applicants  and  to  reduce 
duplicative  efforts,  EPA  New  England 
will  coordinate  closely  with  the  DEP  on 
the  application  process  and  the 
development  of  permit  requirements. 
When  preparing  PSD  application 
submissions  for  EPA  New  England,  we 
will  work  with  applicants  to  develop 
the  appropriate  information  that  meets 
both  the  Federal  PSD  and  State 
permitting  requirements.  For 
information  regarding  the  application  of 
the  State  permitting  rules,  please 
contact  Donald  Squires  at 
Donald.Squires@state.ma.us  or  refer  to 
the  DEP's  Web  site  at  http:// 
www.state.ma.us/dep/bwp/daqc/ 
aqforms.htm. 

The  1982  Agreement  also  gave  the 
DEP  lead  responsibility  for  "preliminary 
enforcement"  of  all  PSD  permits  issued 
by  EPA  before  1982  and  for  all  future 
PSD  permits  issued  by  the  DEP. 
Preliminary  enforcement  included 
activities  such  as  inspection, 
compliance  testing,  information 
requirements  and  identification  of 
violations.  The  DEP  has  identified  the 
following  facilities  that  are  currently 
operating  under  a  PSD  permit  issued  by 
EPA  or  the  DEP: 

Stony  Brook  Energy  Center  (formally  the 

Massachusetts  Municipal  Wholesale 

Electric  Company); 
Fall  River  Sewage  Sludge  Incinerator; 
FlexCon  Company; 
Norton  Company; 
Natick  Paperboard; 
Covanta  Haverhill  (formally  the  Haverhill 

Resource  Recovery  Facility): 
Wheeiabrator  North  Andover  (formally 

NESWC  Resource  Recovery  Facility); 
SEMASS  Partnership  (formally  Rochester 

Resource  Recovery  Facility); 
Berkshire  Power  LLC; 
ANF  Bellingham; 
Bellingham  Cogeneration; 
ANP  Blackstone; 
Millennium  Power  Partners  LP; 
Mirant— Kendall  LLC; 
Cabot  Power  Corporation; 
Exelon  MysUc  LLC  (formally  Sithe  Mystic 

Development  LLC); 
General  Electric; 
SEMASS  Partnership  (formally  SEMASS 

RRF); 
Masspower  Cogeneration; 
Exelon  Fore  River  Development; 
Lowell  Cogeneration; 
Wheeiabrator  Milbury; 
ECO  Springfield  LLC. 

With  the  DEP's  decision  to  end  the 
1982  Agreement,  the  DEP  no  longer  has 
preliminary  enforcement  authority  for 


the  PSD  program.  EPA  will  conduct 
these  activities.  Therefore,  as  of  March 
3,  2003,  the  facilities  listed  above  must 
now  submit  to  EPA  all  emission  data 
reports  used  to  show  compliance  with  a 
PSD  permit  limit.  These  facilities  may 
already  be  submitting  some  of  this  data 
to  EPA  pursuant  to  Federal  40  CFR  part 
60  New  Source  Performance  Standards, 
40  CFR  part  72  and  75  Acid  Rain 
regulations  or  other  Federal  programs. 
Thus,  for  some  pollutants,  there  would 
be  no  change  in  reporting. 

As  noted  previously,  the  ending  of  the 
1982  Agreement  has  no  impact  on 
obligations  under  Massachusetts  law  in 
general  and  Plan  Approvals  under  310 
CMR  7.02  in  particular.  Therefore,  the 
change  in  reporting  for  purposes  of  the 
PSD  program  does  not  change  any 
requirement  to  submit  to  the  DEP  any 
emission  report  used  to  show 
compliance  with  any  applicable  310 
CMR  7.02  Plan  Approval. 

Dated:  )une  4.  2003. 
Robert  W.  Vamey, 

Regional  Administrator.  EPA  New  England. 
[FR  Doc.  03-15256  Filed  6-16-03;  8:45  am] 
BMJJNQ  COOK  aStO-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[IL217-1;FRL-7513-7] 

Notice  of  Prevention  of  Significant 
Deterioration  (PSD);  Final 
Determination  for  Kendall  New  Century 
Development,  Piano,  Kendall  County, 
IL 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  final  action. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  that  on  April  29,  2003,  the 
Environmental  Appeals  Board  (EAB)  of 
the  United  States  Environmental 
Protection  Agency  (EPA)  dismissed  a 
petition  for  review  of  certain  conditions 
of  a  permit  issued  by  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  pursuant  to  the  Prevention  of 
Significant  Deterioration  of  Air  Quality 
(PSD)  regulations. 

DATES:  The  effective  date  for  the  Board's 
decision  is  April  29,  2003.  Judicial 
review  of  this  permit  decision,  to  the 
extent  it  is  available  pursuant  to  section 
307(b)(1)  of  the  Clean  Air  Act.  may  be 
sought  by  filing  a  petition  for  review  in 
the  United  States  Court  of  Appeals  for 
the  Seventh  Circuit  within  60  days  of 
today's  date. 


ADDRESSES:  The  documents  relevant  to 
the  above  action  are  available  for  public 
inspection  diuing  normal  business 
hours  at  the  following  address  by  calling 
to  arrange  a  visit:  lEPA,  Biu^au  of  Air, 
1021  North  Grand  Avenue  East, 
Springfield,  Illinois  62702,  at  (217)  782- 
3397. 

FOR  FURTHER  INFORMATION  CONTACT: 

Constantine  Blathras  (AR-IBJ).  EPA 
Region  5,  77  W.  Jackson  Boulevard., 
Chicago,  Illinois,  60604  at  (312)  886- 
0671. 

SUPPLEMENTARY  INFORMATION:  On 
January  14,  2000,  lEPA  issued  a  PSD 
permit  to  Kendall  New  Century 
Development  (Kendall).  However, 
Kendall  did  not  begin  construction  of 
the  Jbcility  within  the  18-month  period 
allowed  by  the  PSD  regulations.  Shortly 
before  the  construction  period  expired, 
on  Jime  28.  2001,  Kendall  submitted  an 
application  for  extension  of  the  PSD 
permit  for  an  additional  18-month 
period.  lEPA  required  Kendall  to  submit 
a  new  Best  Available  Control 
Technology  (BACT)  demonstration  and 
air  quality  impact  analysis,  and  it 
reviewed  the  application  as  if  it  were  a 
new  PSD  permit.  lEPA  issued  the  new 
PSD  permit  on  November  27,  2002  (PSD 
permit  number  093801AAN). 

On  January  7,  2003.  the  EAB  received 
an  undated  petition  filed  by  Verena 
Owen,  asking  the  EAB  to  review  a  PSD 
determination  by  lEPA.  Ms.  Owen 
argues  (1)  that  the  carbon  monoxide 
(CO)  BACT  limit  of  25  parts  per  million 
on  a  dry  volume  basis  (ppmdv)  is  too 
high  (she  contends  it  should  be  as  low 
as  7.4  ppmdv);  (2)  that  EEPA  improperly 
eliminated  use  of  a  catalyst  as  BACT  for 
CO;  (3)  that  the  CO  BACT  limit  should 
take  into  accoiuit  the  size  and 
magnitude  of  this  facility;  and  (4)  that 
lEPA  should  have  processed  the  permit 
as  a  request  for  an  extension  of 
Kendall's  previous  PSD  permit,  rather 
than  as  a  new  permit  application. 

On  April  29,  2003,  the  EAB  denied 
the  petition  for  review  on  the  grounds 
that:  (1)  The  reasons  stated  in  general 
terms  in  lEPA's  response  to  comments 
are  not  clearly  erroneous  nor  otherwise 
warrant  review;  (2)  the  issues  were  not 
raised  during  the  public  comment 
period;  and  (3)  the  plaintiff  had  not 
shown  clear  error  in  lEPA's  decision. 

Dated:  June  6.  2003. 
Bharat  Mathur, 

Acting  Regional  Administrator,  Region  5. 
|FR  Doc.  03-15258  Filed  6-16-03;  8:45  am) 
BILUNG  COOE  6660-60-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL -7513-6] 

Science  Advisory  Board,  Request  for 
Nominations  for  Experts  for  ttie  Panel 
on  ttie  EPA's  Report  on  the 
Environment  (ROE) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  EPA  Science  Advisory 
Board  (SAB.  Board)  announces  the 
formation  of  a  new  SAB  Panel  on  the 
EPA's  Report  on  the  Environment,  and 
is  soliciting  nominations  for  members  of 
the  panel. 

DATES:  Nominations  should  be 
submitted  by  July  8,  2003. 
ADDRESSES:  Nominations  should  be 
submitted  in  electronic  format  through 
the  Form  for  Nominating  Individuals  to 
Panels  of  the  EPA  Science  Advisory 
Board  provided  on  the  SAB  Web  site. 
The  form  can  be  accessed  through  a  link 
on  the  blue  navigational  bar  on  the  SAB 
Web  site,  www.epa.gov/sab.  To  be 
considered,  all  nominations  must 
include  the  information  required  on  that 
form.  Anyone  who  is  unable  to  submit 
nominations  via  this  form  may  contact 
Dr.  James  Rowe,  Designated  Federal 
Officer  (DFO)  as  indicated  below. 
FOR  FURTHER  INFORMATION  CONTACT:  Any 
member  of  the  public  wishing  further 
information  regarding  this  Request  for 
Nominations  may  contact  Dr.  James 
Rowe,  Designated  Federal  Officer,  EPA 
Science  Advisory  Board  by  telephone/ 
voice  mail  at  (202)  564-€488,  by  fax  at 
(202)  501-0323;  or  via  email  at 
rowe.james@epa.gov.  Dr.  Rowe  can  also 
be  reached  via  mail  at  U.S.  EPA  Science 
Advisory  Board  (1400A),  Washington 
DC  20460.  General  information  about 
the  SAB  can  be  found  in  the  SAB  Web 
site  at  http://www.epa.gov/sab. 
SUPPLEMENTARY  INFORMATION: 

Summary:  The  SAB  is  annoiuicing  the 
formation  of  a  new  Panel  to  provide 
advice  to  the  Agency  on  the  EPA's 
Report  on  the  Enviromnent  (ROE).  The 
ROE  is  a  report  which  seeks  to  address 
the  status  of  and  trends  in 
environmental  conditions  and  their 
impacts  on  human  health  and  the 
nation's  natiu^  resoiut:es.  The  SAB  is 
soliciting  nominations  to  establish  the 
membership  of  this  new  Panel. 

This  Panel  is  being  formed  to  provide 
advice  to  the  Agency,  as  part  of  the  EPA 
SAB  mission,  established  by  42  U.S.C. 
4365,  to  provide  independent  scientific 
and  technical  advice,  consultation,  and 
recommendations  to  the  EPA 


Administrator  on  the  technical  bases  for 
EPA  regulations. 

The  Board  is  a  chartered  Federal 
Advisory  Committee,  which  reports 
directly  to  the  Administrator.  Members 
of  the  Panel  will  provide  advice  to  the 
Agency,  through  the  SAB's  Executive 
Cominittee.  The  Panel  will  comply  with 
the  provisions  of  FACA  and  all 
appropriate  SAB  procedural  policies, 
including  the  SAB  process  for  panel 
formation  described  in  the  EPA  Science 
Advisory  Board  (SAB)  Panel  Formation 
Process:  Immediate  Steps  to  Improve 
Policies  and  Procedures — An  SAB 
Commentary  (EPA-SAB-EC-COM-002- 
003),  http://www.epa.gov/sab/pdf/ 
ecm02003.pdf 

This  project  is  intended  as  a  six 
month  advisory  effort  which  may  be 
repeated  yearly  to  revise  the  ROE  as 
needed  or  requested;  the  backgroimd  for 
the  effort  and  the  charge  to  the  Panel  is 
described  below. 

Baclcground:The  Agency  is  seeking 
the  SAB's  advice  in  the  development  of 
the  Agency's  Report  on  the 
Environment.  EPA's  "Environmental 
Indicators  Initiative"  will  improve  the 
Agency's  ability  to  report  on  the  status 
of  and  trends  in  environmental 
conditions  and  their  impacts  on  hiunan 
health  and  the  nation's  natural 
resources.  Background  materials  are 
provided  on  the  EPA  Web  site  at  http:/ 
/www.epa.gov/indicators.  Using 
available  data  and  indicators,  EPA  and 
its  partners  are  drafting  a  "Repnirt  on  the 
Environment"  (ROE)  that  will  address 
many  of  the  public's  frequently-asked 
questions  and  document  the  progress 
that  the  United  States  is  making  in 
meeting  our  national  environmental  and 
health  protection  goals.  The  ROE  will: 

(1)  Describe  current  national 
environmental  trends  using  existing 
data  and  indicators; 

(2)  Identify  data  gaps  and  research 
needs; 

(3)  Discuss  the  challenges  government 
and  our  partners  face  in  filling  those 
gaps;  and 

(4)  Be  accompanied  by  supporting 
technical  information. 

The  report  consists  of  two  parts,  a 
technical  dociunent  and  a  sununary  or 
synthesis  document  designed  for 
general  public  review.  The  report  covers 
five  "theme"  areas': 

(1)  Cleaner  Air:  Impacts  of  indoor  air 
quality  on  human  health  and  of  outdoor 
air  quality  on  health  and  ecosystems. 

(2)  Purer  Water:  Drinking  water, 
recreational  water  use,  the  condition  of 
the  nation's  water  resources,  and  the 
living  resources  sustained  by  them. 

(3)  Better  Protected  Land:  Land  use 
and  activities  that  affect  the  condition  of 
the  American  landscape,  including 


information  on  agricultural  practices. 
Integrated  Pesticide  Management,  waste 
management,  emergency  response  and 
preparedness,  and  recycling. 

(4)  Human  Health:  Trends  in  diseases, 
human  exposure  to  environmental 
pollutants,  and  diseases  thought  to  be 
related  to  environmental  pollution. 

(5)  Ecological  Condition:  A  look  at  our 
living  and  natural  resources,  current 
pressures  or  stressors  on  those 
resources,  and  a  look  at  their 
sustainability  into  the  future. 

A  final  chapter  discusses  key 
challenges  and  proposed  partnerships 
and  "next  steps"  to  address  those 
challenges. 

Charge  to  the  Panel:  The  specific 
details  of  the  charge  remain  to  be 
finalized,  however,  in  general,  the  SAB 
Review  Panel  is  requested  to:  (1)  Assess 
the  adequacy  of  the  report  in  defining 
the  purpose,  scope  and  value  to  public 
health  of  the  report,  (2)  consider  the 
adequacy  of  the  technical  content  of  the 
five  theme  areas  with  regard  to 
completeness  of  the  technical  data  used 
to  identify  and  establish  the 
environmental  indicators  and  their 
relevance  to  the  area  of  concern,  and,  (3) 
evaluate  appropriateness  of  the 
conclusions/future  directions  identified. 
The  review  will  occur  in  two  stages, 
with  a  review  of  the  technical  chapters 
of  the  report,  and  a  review  of  the 
Synthesis  chapter  of  the  report.  The 
reviews  will  be  held  in  Washington.  DC 
vnth  the  first  meeting  tentatively 
planned  for  September,  2003. 

SAB  Request  for  Nominations:  The 
EPA  requests  nominations  of 
individuals  who  are  highly  regarded 
national  level  experts  with  one  or  more 
of  the  following  disciplines  necessary  to 
address  the  charge: 

(a)  Epidemiology  of  environmental  pollutants 

(b)  Human  exposure  to  environmental 
pollutants 

(c)  Human  health  risk  assessment  of 
environmental  pollutants 

(d)  Natural  resources  management 

(e)  Whole  ecosystems  research 

(f)  Ecological  risk  assessment 

(g)  Ecosystems  sustainability 
(h)  Environmental  indicators 

(i)  Water  resources  management 

(j)  Land  use  management 

(k)  Waste  management 

(1)  Emergency  response  and  preparedness 

(m)  Air  quality 

Process  and  Deadline  for  Submitting 
Nominations:  Any  interested  person  or 
organization  may  nominate  qualified 
individuals  to  add  expertise  to  the  Panel 
in  the  areas  of  expertise  described 
above.  Individuals  may  self-nominate. 
Nominations  should  be  submitted  in 
electronic  format  through  the  Form  for 
Nominating  Individuals  to  Panels  of  the 
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EPA  Science  Advisory  Board  provided 
on  the  SAB  Web  site.  The  form  can  be 
accessed  through  a  link  on  the  blue 
navigational  bar  on  the  SAB  Web  site, 
www.epa.gov/sab.  To  be  considered,  all 
nominations  must  include  the 
infonnation  required  on  that  form. 
Anyone  who  is  unable  to  submit 
nominations  using  this  form,  and  who 
has  any  questions  concerning  any 
aspects  of  the  nomination  process  may 
contact  Dr.  James  Rowe  as  indicated 
above  in  this  FR  notice.  Nominations 
should  be  submitted  in  time  to  arrive  no 
laterthanjuly  17,  2003. 

The  EPA  Science  Advisory  Board  will 
acknowledge  receipt  of  the  nomination 
and  inform  nominators  of  the  panel 
selected.  From  the  nominees  identiHed 
by  respondents  to  this  Federal  Register 
notice  (termed  the  "Widecast"),  SAB 
Staff  will  develop  a  smaller  subset 
(known  as  the  "Short  List")  for  more 
detailed  consideration.  Criteria  used  by 
the  SAB  StaH  in  developing  this  Short 
List  are  given  at  the  end  of  the  following 
paragraph.  The  Short  List  will  be  posted 
on  the  SAB  Web  site  at:  http:// 
www.epa.gov/sab,  and  will  include,  for 
each  candidate,  the  nominee's  name  and 
their  biosketch.  Public  comments  will 
be  accepted  for  21  calendar  days  on  the 
Short  List.  During  this  comment  period, 
the  public  will  be  requested  to  provide 
information,  analysis  or  other 
documentation  on  nominees  that  the 
SAB  Staff  should  consider  in  evaluating 
candidates  for  Panel. 

For  the  EPA  SAB,  a  balanced  review 
panel  (i.e.,  committee,  subcommittee,  or 
panel)  is  characterized  by  inclusion  of 
candidates  who  possess  the  necessary 
domains  of  knowledge,  the  relevant 
scientiHc  perspectives  (which,  among 
other  factors,  can  be  influenced  by  work 
history  and  afflliation),  and  the 
collective  breadth  of  experience  to 
adequately  address  the  charge.  Public 
responses  to  the  Short  List  candidates 
will  be  considered  in  the  selection  of 
the  panel,  along  with  information 
provided  by  candidates  and  information 
gathered  by  EPA  SAB  Staff 
independently  on  the  background  of 
each  candidate  {e.g.,  financial  disclosure 
information  and  computer  searches  to 
evaluate  a  nominee's  prior  involvement 
with  the  topic  under  review).  Specific 
criteria  to  be  used  in  evaluating  an 
individual  subcommittee  member 
include:  (a)  Scientific  and/or  technical 
expertise,  knovvledge,  and  experience 
(primary  factors);  (b)  absence  of 
tinancial  conflicts  of  interest;  (c) 
scientific  credibility  and  impartiality; 
(d)  availability  and  willingness  to  serve; 
and  (e)  ability  to  work  constructively 
and  effectively  in  committees. 


Short  List  candidates  will  also  be 
required  to  fill-out  the  "Confidential 
Financial  Disclosure  Form  for  Special 
Government  Employees  Serving  on 
Federal  Advisory  Committees  at  the 
U.S.  Environmental  Protection  Agency" 
(EPA  Form  311&-48).  This  confidenUal 
form,  which  is  submitted  by  EPA  SAB 
Members  and  Consultants,  allows 
government  officials  to  determine 
whether  there  is  a  statutory  conflict 
between  that  person's  public 
responsibilities  (which  includes 
membership  on  an  EPA  Federal 
advisory  committee)  and  private 
interests  and  activities,  or  the 
appearance  of  a  lack  of  impartiality,  as 
defined  by  Federal  regulation.  The  form 
may  be  viewed  and  downloaded  from 
the  following  URL  address:  http:// 
www.epa.gov/sab/pdf/epafonn3110- 
48.pdf.  Subcommittee  members  will 
likely  be  asked  to  attend  to  attend  at 
least  two  public  face-to-face  meetings 
and  several  public  conference  call 
meetings  over  the  anticipated  course  of 
the  advisory  activity. 

Dated:  June  10,  2003. 

Vanessa  T.  Vu, 

Director,  EPA  Science  Advisory  Board  Staff 
Office. 

[PR  Doc.  03-l.'i259  Filed  6-16-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL -7513-4] 

Interim  Guidance  for  Community 
Involvement  in  Supplemental 
Environmental  Projects 

AQENCY:  Environmental  Protection 
Agency  (EPA).  * 

ACTION:  Notice. 

summary:  The  Office  of  Enforcement 
and  Compliance  Assurance  (OECA)  is 
noticing  an  interim  guidance  document 
entitled,  "Interim  Guidance  for 
Community  Involvement  in 
Supplemental  Environmental  Protects." 
This  document  is  intended  to  encourage 
EPA  personnel  to  involve  communities 
in  supplemental  environmental  projects. 
EPA  solicited  public  comments  on  a 
draft  of  this  guidance  on  June  30,  2000 
(65  FR  40639).  The  public  comment 
period  lasted  sixty  (60)  days.  EPA 
received  five  (5)  comments  on  the  draft 
guidance.  The  response  to  these 
comments  follows  below. 
ADDRESSES:  Copies  of  the  interim 
guidance  can  be  obtained  by  writing  the 
Enforcement  and  Compliance  Docket 
and  hiformation  Center  (2201A),  Docket 
Number  EC-G-2000-055,  Office  of 


Enforcement  and  Compliance 
Assurance,  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460, 
or  by  contacting  the  office  via  email  at 
docket.  oeca@epa  .gov. 
FOR  FURTHER  INFORMATKM  CONTACT:  For 
further  information  contact  Melissa 
Raack,  202-564-7039  or  Beth  Cavalier. 
202-564-3271.  Office  of  Regulatory 
Enforcement,  Mail  Code  2248-A,  United 
States  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue, 
NW..  Washington.  DC  20460,  e-mail: 
mack.melissa  ®epa.gov. 
cavalier.beth@epa.gov.  The  interim 
guidance  can  also  be  found  at  http:// 
www.epa.gov/compliance/resources/ 
policies/civil/seps/sepcomm2003- 
intrm.pdf. 

Response  to  Comments:  Today,  the 
United  States  Environmental  Protection 
Agency  (EPA)  or  (Agency)  is  issuing  an 
interim  guidance  entitled  "Interim 
Guidance  for  Community  Involvement 
in  Supplemental  Environmental 
Projects."  This  interim  guidance  is 
designed  to  provide  information  to  EPA 
staff  on  involving  communities  in  the 
selection  and  implementation  of 
Supplemental  Environmental  Projects 
("SEPs").  in  appropriate  cases.  The 
Agency  has  decided  to  issue  this 
guidance  as  "interim"  in  order  to 
evaluate  its  effectiveness  in  involving 
communities  in  SEP  selection  and 
implementation,  and  to  assess  the 
establishment  of  SEP  libraries.  This 
interim  guidance  is  effective 
immediately  upon  publication. 

On  June  30.  2000.  EPA  published  a 
draft  of  the  guidance  in  the  Federal 
Register  (65  FR  40639)  and  allowed  60 
days  for  public  comn^ent.  The  comment 
period  closed  on  August  29,  2000.  EPA 
received  five  comments.  With  one 
exception  (discussed  below),  the 
comments  on  the  draft  guidance  were 
generally  favorable.  Several  commenters 
stated  they  believed  the  guidance  could 
better  define  the  meaning  of  the  term 
"communities."  They  also  suggested 
that  EPA  clarify  the  guidance  to  provide 
that  EPA  should  consult  with  the 
community  adversely  affected  by  the 
environmental  violation,  in  addition  to 
consulting  community  officials.  These 
commenters  suggested  that  the  Agency 
should  weigh  input  from  the  affected 
community  more  heavily  than  input 
from  community  officials  or  others  in 
communities  not  directly  affected  by  the 
violation.  The  Agency  has  clarified  the 
guidance  to  indicate  that  EPA  staff 
should  give  particular  attention  to  input 
finm  communities  affected  by  the 
violation  that  is  the  subject  of  the 
enforcement  settlement. 
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A  few  commenters  suggested  that  EPA 
should  not  accept  SEPs  from  defendants 
who  are  unwilling  to  seek  community 
input  on  potential  SEPs.  While  the 
Agency  agrees  that  the  possibility  of 
substantial  penalties  should  provide  an 
incentive  for  defendants  to  settle  with 
EPA,  the  Agency  will  continue  to  enter 
into  some  settlements  that  include  SEPs 
where  the  community  has  not  been 
involved  in  the  SEPs  selection.  This  is 
because  the  Agency  has  placed  a  high 
priority  on  including  SEPs  in 
settlements.  While  the  Agency  has 
provided  incentives  for  defendants  to 
agree  to  involve  the  community  in  that 
process,  such  as  informing  defendants 
of  the  positive  results  of  community 
input  and  considering  a  defendant's 
efforts  in  seeking  conununity  input  on 
potential  SEPs  as  a  factor  in  determining 
the  SEP  mitigation  percentage, 
nevertheless,  some  defendants  may 
remain  reluctant  to  involve  the 
community.  In  addition,  timetables, 
such  as  court-ordered  deadlines,  may 
not  permit  community  involvement. 
EPA  may  decide  in  some  cases  that  a 
settlement  with  a  SEP — even  if  not 
obtained  with  community 
involvement — is  better  than  a  settlement 
without  a  SEP.  In  some  circumstances. 
EPA  may  elect  to  involve  the 
community  without  the  participation  of 
the  defendant.  Every  settlement  and 
every  defendant  is  unique,  and  EPA 
must  take  many  factors  into 
consideration  when  negotiating  a 
settlement. 

One  commenter  proposed  that  EPA 
not  use  the  term  "SEP  Bank"  because  it 
is  confusing.  The  commenter  suggested 
the  term  ''SEP  Library"  instead,  which 
conveys  more  clearly  what  the  term 
means,  i.e.,  a  collection  of  ideas  for 
possible  SEP  projects.  The  Agency 
agrees  with  this  comment,  and  has 
revised  the  guidance  accordingly. 

Another  commenter  stated  that  the 
draft  guidance  places  too  much 
emphasis  on  the  limitations  on 
community  participation  and  not 
enough  emphasis  on  empowering 
communities.  As  an  example  of  the 
limitations,  the  commenter  noted  that 
the  guidance  suggests  that,  in  some 
instances,  "it  may  be  desirable  to  delay 
the  conununity  involvement  until  after 
the  consent  decree  is  entered."  (65  FR 
40641).  The  commenter  was  concerned 
that  this  may  result  in  a  final  settlement 
document  that  does  not  take  into 
accoimt  the  needs  of  the  affected 
commiuiity.  In  addition,  the  commenter 
believed  that  the  Miscellaneous 
Receipts  Act  (31  U.S.C.  3302)  ("MRA"),' 


may  impede  efforts  to  "assign  penalties 
to  SEPs"  once  the  decree  is  entered,  and 
in  effect,  preclude  conmumities  from 
shaping  the  SEP.  The  Agency  agrees  that 
including  communities  as  early  in  the 
process  as  possible,  given  the 
circumstances  of  a  particular  case,  is 
desirable,  and  the  guidance  certainly 
does  not  suggest  restricting  community 
participation  to  circumstances  where 
the  consent  decree  has  already  been 
signed.  Moreover.  EPA  does  not  intend 
to  suggest  that  penalty  money  could  be 
converted  to  a  SEP  based  on  comments 
received  during  the  public  comment 
period.  Rather,  the  consent  decree 
between  EPA  and  the  defendant  must 
define  the  type,  scope  and  costs  of  the 
project,  as  discussed  in  the  SEP  policy. 
The  Agency  believes  that  in  some 
instances,  given  the  timing  of  settlement 
negotiations  within  the  context  of 
litigation  deadlines,  a  defendant  and 
EPA  may  reach  agreement  on  the  SEP, 
but  may  not  be  able  to  finalize  all  details 
of  the  SEP  before  entry  of  the  consent 
decree.  In  these  circumstances,  the 
Agency  still  believes  community 
involvement  after  the  consent  decree  is 
entered  will  help  ensure  the  successful 
implementation  of  the  SEl*. 

With  respect  to  the  commenter's 
statement  concerning  the  MRA,  the 
Agency's  SEP  policy  has  been  designed 
to  ensure  compliance  with  the  MRA.  All 
monetary  penalties  assessed  against 
violators  are  deposited  into  the 
Treasury.  An  acceptable  SEP  is  a 
mitigating  factor  that  EPA  may  consider 
in  deciding  whether  to  settle  a  matter 
and  what  die  terms  of  such  a  setdement 
are.  SEPs  are  not  substitutes  for 
monetary  penalties.  Another  commenter 
stated  that  the  Agency  should  not  wait, 
as  it  currenUy  does,  to  include  a 
community  in  SEP  proposal/selection 
until  eifter  it  has  identified  a  violation, 
conducted  an  investigation,  and  filed  a 
lawsuit.  This  commenter  also  stated  that 
the  Agency  should  work  first  with 
communities  to  identify  opportunities  ^ 
for  projects,  then  work  such  projects 
into  settlements,  instead  of  selecting  the 
best  approach  for  a  specific  case  at 
hand.  The  Agency  believes  both 
approaches  are  meritorious  and  the 
guidance  allows  EPA  a  significant 
degree  of  flexibility.  However,  in  no 
event  will  the  desirability  of  a 
community  SEP  affect  the  Agency's 
decision  to  pursue  an  enforcement 
action.  The  guidance  attempts  to  remain 
as  flexible  as  possible  with  respect  to  all 
aspects  of  community  involvement.  The 
differences  in  cases  and  communities 


'  The  MRA,  31  U.S.C.  3302(b).  requires  that 
money  received  for  the  use  of  the  United  States  be 


deposited  into  the  Treasury  as  soon  as  practicable 
unless  the  Federal  agency  receiving  the  money  has 
statutory  authority  to  use  the  funds  differently. 


will  dictate  the  particular  approach  that 
will  work  best  for  a  specific  case.  In 
addition,  the  defendant  must  be  willing 
to  undertake  a  SEP;  EPA  cannot 
mandate  that  a  SEP  be  part  of  a 
settlement.  As  such,  EPA  needs  to 
ensure  that  the  defendant  is  willing  to 
conduct  a  SEP,  to  include  the 
community  in  the  SEP  process,  and  to 
abide  by  Agency  and  court-ordered 
deadlines.  However,  the  Agency  does 
agree  that  working  with  communities  to 
identify  potential  SEPs  is  a  good  way  to 
expedite  the  SEP  element  of  the 
settlement  process  and  to  include  SEPs 
that  are  important  to  the  affected 
community.  The  Agency  believes  that  a 
SEP  library  is  an  excellent  vehicle  for 
collecting  potential  projects.  Several 
Regional  offices  have  already  begiui  to 
collect  ideas  for  SEPs  from 
communities,  and  the  interim  guidance 
encourages  Agency  enforcement  staff  to 
consider  development  of  SEP  libraries. 

The  commenter  also  raised  concerns 
that  the  draft  guidance  may  discourage 
some  SEPs  because  they  are  too 
"resource  intensive"  with  respect  to 
EPA  oversight.  Although  the  Agency 
seeks  SEPs  with  the  maximum  favorable 
environmental  impact,  the  Agency  must 
also  consider  its  resource  limitations 
and  balance  those  limitations  against 
the  benefits  of  the  proposed  SEP  when 
deciding  whether  or  not  to  agree  to  a 
particular  SEP. 

One  commenter  proposed  a  SEP  idea 
for  its  community  but  did  not  comment 
on  the  draft  guidance.  EPA  has 
forwarded  the  comment  to  the 
appropriate  regional  office  for 
evaluation  and  possible  inclusion  in  a 
regional  SEP  library. 

One  commenter  stated  that  the 
Agency  should  retain  its  existing 
approach  to  community  input.  The 
commenter  suggested  that  the  draft 
guidance  created  the  presumption  that 
communities  would  be  involved  in  the 
earliest  stages  in  most  enforcement 
proceedings  and  act  as  a  "third  party" 
to  the  settlement.  Although  the 
commenter  claimed  that  including 
communities  in  the  SEP  suggestion/ 
selection  process  would  create  a 
substantial  disincentive  for  companies 
to  conduct  SEPs,  the  commenter  did  not 
include  any  support  for  this  claim,  nor 
did  it  include  any  further  details  on  the 
"substantial  disincentive"  the 
commenter  envisioned. 

EPA  disagrees  with  these  comments. 
First,  the  guidance  makes  clear  that 
there  is  no  formula  for  determining 
whether  or  not  community  involvement 
in  SEP  selection  is  appropriate  and  it 
does  not  dictate  the  level  or  timing  of 
any  such  involveffient.  The  guidance 
does  not  impose  any  requirements  or 
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obligations  on  EPA,  defendants,  or  the 
community.  Rather,  the  guidance 
identifies  a  number  of  factors  for  EPA 
staff  to  consider  in  evaluating  what  is 
appropriate  in  any  given  case.  Second, 
the  Agency  believes  that  there  are 
substantial  benefits  for  defendants  who 
involve  affected  communities  in  SEP 
selection.  One  particularly  important 
incentive  is  that,  under  the  SEP  policy, 
a  defendant's  inclusion  of  community 
input  into  a  SEP  may  be  considered  as 
a  factor  supporting  increased  penalty 
mitigation.  The  interim  guidance 
encourages  enforcement  staff  to 
consider  giving  more  credit  to  a 
defendant  who  agrees  to  implement  a 
SEP  where  there  has  been  a 
commitment  to  include  affected 
communities  into  the  SEP  selection.  As 
to  the  commenter's  suggestion  that 
including  a  community  will 
unreasonably  delay  resolution  of 
enforcement  actions,  the  Agency  does 
not  believe  that  this  will  be  a  significant 
problem.  The  Agency  can  set  milestones 
and  objectives  for  community  ' 

involvement  that  are  consistent  with 
litigation  deadlines.  There  will  be  times 
when  inclusion  of  a  SEP,  or  community 
involvement  in  the  SEP  process,  in  a 
particular  settlement  is  not  appropriate, 
specifically  where  deadlines  or  other 
circumstances  do  not  make  inclusion  of 
a  project  or  community  involvement 
possible,  even  if  the  community 
supports  a  particular  project.  Lastly, 
because  EPA  (and  the  Department  of 
Justice  (DOJ)  in  judicial  actions)  is  the 
final  decision  maker  on  SEP  selection, 
the  Agency  can  ensure  that  all  legal 
requirements  are  met. 

The  same  commenter  noted  that  DOJ 
and  EPA  already  have  opportunities  to 
seek  community/public  input  on  cases, 
e.g..  pursuant  to  DOJ's  provision  for 
public  comment  on  consent  decrees 
under  28  CFR  50.7.  While  this  is  one 
opportunity  for  input,  it  occurs  after  the 
parties  have  signed  a  consent  decree, 
which  is  late  in  the  enforcement 
process.  As  stated  in  the  interim 
guidance,  the  Agency  would  like  to 
remain  flexible,  and  where  appropriate, 
include  community  involvement  in 
selecting  or  implementing  SEPs  that 
address  the  needs  and  concerns  of  all 
involved:  the  Agency,  the  defendant, 
and  the  affected  community. 

The  commenter  also  noted  that  the 
revised  Consolidated  Rules  of  Practice 
("CROP"),  64  PR  40138  (July  23,  1999)  ^ 
did  not  include  modifications  to  the 
"settlement  process."  The  Agency  did 


^  The  CROP  are  procedural  rules  for  the 
administrative  assessment  of  civil  penalties, 
issuance  of  compliance  or  co^vctive  action  orders, 
and  the  revTKation,  termination  or  suspension  of 
permits,  under  most  environmental  statutes. 


not  include  such  provisions  because  it 
is  not  requiring  community 
involvement.  The  Agency  encourages 
community  involvement  where 
appropriate  and  possible,  and  is  issuing 
this  guidance  to  provide  helpful 
information  to  EPA  staff  to  facilitate 
community  involvement.  The  guidance 
specifically  notes  that  there  will  be 
situations  in  which  community 
involvement  is  not  appropriate.  This 
guidance  is  not  intended  to  alter  any 
current  administrative  or  judicial 
settlement  process  requirements. 
Furthermore,  the  guidance  is  not 
intended  to  and  does  not  alter  statutory 
requirements  for  public  participation  in 
settlements,  or  change  DOJ  requirements 
for  public  comment  on  settlements. 
Finally,  both  the  defendant  and  the 
Agency  must  agree  to  enter  into  a  SEP 
as  part  of  a  settlement.  If  the  defendant 
does  not  agree  to  a  SEP,  the  settlement 
will  not  include  a  SEP. 

The  commenter  also  expressed 
concern  about  public  participation  as  it 
relates  to  the  finality  of  settlements.  The 
Agency.believes  that  if  an  affected 
community  is  involved  in  the  selection 
of  a  SEP  that  is  included  in  the  final 
settlement,  the  community  will  be  less 
likely  to  submit  an  adverse  comment  on 
the  settlement  as  a  whole. 

In  addition,  this  commenter  also 
stated  that  by  asking  a  defendant  to 
"actively  participate"  in  reaching  out  to 
communities,  the  Agency  may,  in  effect, 
indirectly  or  directly  supplement 
Agency  outreach  activities  for  which 
Congress  has  provided  funding.  The 
commenter  specifically  raised  concerns 
about  the  MRA.  The  Agency  has  not 
sought  nor  has  Congress  specifically 
appropriated  money  for  SEP  outreach 
activities.  Moreover,  EPA  carefully 
considered  the  MRA  when  designing 
the  SEP  Policy.  The  SEP  Policy  includes 
specific  "Legal  Guidelines"  intended  to 
preclude  improper  augmentation  of 
EPA's  appropriations.  See  section  C, 
item  5.,  of  the  May  1, 1998.  SEP  Policy. 
Nevertheless,  EPA  has  clarified  in  the 
final  guidance  that  should  any  costs  be 
incurred  when  conducting  community 
outreach,  each  party  must  bear  its  own 
costs  throughout  the  settlement  process 
in  any  enforcement  action,  including 
those  which  involve  SEPs.  Finally,  a 
number  of  commenters  suggested 
editorial,  non-substantive  comments  on 
the  guidance.  The  Agency  has  made 
these  changes  in  the  final  guidance, 
where  appropriate. 


Interim  Guidance  on  Community 
Involvement  in  Supplemental 
Environmental  Proiects 

Introduction 

In  its  Supplemental  Environmental 
Projects  Policy  (SEP  Policy)  of  May  1, 
1998,  EPA  included  a  section  on 
community  involvement  3.  Seeking 
community  involvement  in  a  SEP, 
especially  from  the  community  directly 
affected  by  the  facility's  violations,  can 
have  a  number  of  benefits.  It  can 
promote  environmental  justice,  enhance 
community  awareness  of  EPA's 
enforcement  activities,  and  improve 
relations  between  the  community  and 
the  violating  facility. 

While  community  involvement  is  not 
possible  or  appropriate  in  all 
settlements  involving  SEPs,  in  many 
cases  community  involvement  may  be  a 
valuable  part  of  SEP  consideration 
without  adversely  affecting  the 
enforcement  process.  This  document 
encourages  EPA  staff  to  include 
community  involvement  in  settlements, 
where  appropriate,  and  to  strive  to  meet 
the  community  involvement  goals  of  the 
SEP  Policy.  In  addition,  this  interim 
guidance  suggests  resources  that  may  be 
utilized  to  foster  community 
involvement. 

This  interim  guidance  recognizes  that 
not  every  settlement  can  include  a  SEP, 
or  a  SEP  that  is  proposed  or  favored  by 
community  members.  SEPs  are  projects 
undertaken  voluntarily  by  defendants*, 
and  not  all  defendants  are  interested  in 
performing  SEPs.  Defendants  may  not 
be  willing  to  solicit  input  from  the 
community,  or  may  not  be  receptive  to 
community  input.  Further,  final 
approval  of  all  SEPs  rests  with  EPA.^ 


'The  SEP  Policy  allows  EPA  to  consider  a 
defendant's  or  respondent's  willingness  to  perform 
an  environmentally  beneficial  project  when  setting    r 
an  appropriate  penalty  to  settle  an  enforcement 
action.  The  purpose  of  a  SEP  is  to  secure  significant 
environmental  or  public  health  prolection 
improvements  beyond  those  achieved  by  bringing 
the  defendant  into  compliance.  The  SEP  must  be  a 
new  project,  where  EPA  has  the  opportunity  to 
shape  the  scope  of  the  project  before  it  is 
implemented,  and  the  defendant  must  not  be 
otherwise  legally  required  to  do  the  work. 
Cdmmunity  participation  in  SEP  consideration  is 
just  one  of  the  factors  considered  in  valuing  a  SEP.     . 
This  summary  of  the  SEP  Policy  should  not  be 
considered  a  full  summary  of  the  SEP  requirements 
and  persons  interested  in  such  requirements  should 
consult  EPA's  Final  SEP  Policy,  available  at  63  FR 
24796HMay  5,  1998),  or  bttp://wn-w.epa.gov/ 
compliance/resources/policies/civil/seps/  ■ 
index. biml. 

*  SEPs  can  only  be  obtained  in  settlement 
agreements,  not  imposed  by  a  court  or 
administrative  tribunal.  Under  the  MRA.  31  U.S,C. 
3302(b),  all  court-or  administratively-imposed 
penalties  must  be  paid  to  the  treasury.  Only  in 
settlement,  before  a  penalty  is  imposed,  can  a 
penalty  be  mitigated  by  a  SEP. 

'  Throughout  this  interim  guidance,  the  term 
"EPA,"  when  used  in  the  context  of  a  judicial 
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must  review  project  proposals  to  ensure 
consistency  with  the  SEP  Policy  and  the 
law.  A  proposed  project  may  not  be  able 
to  be  approved  because  it  may  not  have 
the  required  nexus  to  the  underlying 
violation,  or  may  violate  other  legal 
requirements.  Also,  if  different 
commiuiity  groups  support  different 
SEP  projects,  some  part  of  the 
community  is  likely  to  be  disappointed 
no  matter  what  the  outcome  of  the  SEP 
consideration  process  might  be.  Finally, 
court  imposed  deadlines  on  the  parties 
may  not  allow  for  community  input  into 
the  SEP  selection. 

Nevertheless,  EPA  believes  that 
community  involvement  is  an  important 
factor  that  should  be  considered  along 
with  other  factors  siuroimding  the 
particular  facts  of  a  potential  settlement, 
such  as  quick  response  to 
environmental  threats,  timely  resolution 
of  enforcement  actions,  and  using 
limited  resources  effectively  to  achieve 
the  maximum  benefit  for  human  health 
and  the  environment.  This  guidance 
encourages  Regions  to  think  creatively 
about  how  to  engage  communities, 
particularly  communities  affected  by  the 
facility's  violations,  even  though  direct 
commimity  participation  will  not  be 
possible  in  every  case  that  includes  a 
SEP.  For  example,  Regions  can  consider 
setting  up  a  SEP  library  to  solicit 
community  project  ideas  outside  of  the 
context  of  9  particular  enforcement 
action  so  that  commimity  project  ideas 
are  available  to  draw  from  in 
appropriate  cases.  Also,  settlements  can 
be  structured  to  provide  for  community 
input  on  implementation  of  the  SEP, 
even  if  participation  in  SEP 
consideration  itself  is  not  feasible. 
Building  trust  between  EPA  and 
i  commiuiities  is  the  foundation  of 
effective  community  involvement  in  the 
SEP  consideration  process.  Even  where 
community  outreach  does  not  result  in 
a  commimity-supported  or  proposed 
SEP  being  included  in  a  settlement, 
effective  community  outreach  can  help 
increase  the  community's  confidence  in 
the  process  and  may  encourage  the 
community  to  work  with  EPA  in  the 
futiu-e. 

Including  communities,  when 
possible,  in  the  consideration  of  SEPs, 
may  benefit  the  defendant  ^  the 
community,  the  environment,  and  EPA. 
First,  because  SEPs  help  to  protect  the 
environment  and  public  health,  and  can 
redress  enviromnental  harm,  involving 
communities  in  SEP  consideration 


enforcement  action,  also  includes  the  Department  of 
Justice. 

•* "Defendant,"  when  used  herein,  includes 
defendants  in  civil  judical  actions  and  respondents 
in  EPA  administrative  actions. 


enables  EPA  and  the  defendant  to  focus 
on  the  particular  environmental 
priorities  and  concerns  of  a  community, 
which  is  especially  important  if  several 
different  SEPs  are  being  considered.  The 
commimity  also  can  be  a  valuable 
source  of  SEP  ideas,  including  ideas  that 
result  in  creative  or  innovative  SEPs 
that  might  not  otherwise  have  been 
considered. 

Furthermore,  pursuant  to  the  SEP 
Policy,  a  defendant's  participation  and 
inclusion  of  public  input  into  a  SEP  is 
one  of  the  factors  EPA  uses  to  determine 
the  degree  to  which  penalty  mitigation 
is  appropriate  in  a  particular  casa  (SEP 
Policy,  p.  16).  Enforcement  staff  should 
consider  giving  a  defendant  who 
conducts  outreach  to  communities  in 
development  of  an  acceptable  SEP 
proposal,  a  greater  mitigation  percentage 
for  a  SEP  than  a  defendant  who  does  not 
conduct  such  outreach.  Defendants  may 
also  benefit  from  community 
involvement  because  it  can  result  in 
better  relationships  with  the 
community. 

Given  the  wide  range  of  settlement 
scenarios,  types  of  violations  and 
communities,  there  is  not  standard 
formal  to  determine  when  community 
involvement  in  the  consideration  of  a 
SEP  is  appropriate.  There  are  a  number 
of  factors  that  may  help  EPA  staff 
determine  whether  or  not  community 
involvement  may  be  appropriate  in  a 
particular  case.  Generally  these  factors 
may  include: 

1.  The  parameters  surrounding  the 
specifics  of  each  case,  e.g.,  court- 
ordered  deadlines,  imminent  and 
substantial  endangerment  situations; 

2.  The  willingness  of  the  defendant  to 
conduct  a  SEP,  and  a  willingness  to 
solicit  and  respond  in  a  meaningful  way 
to  community  input; 

3.  The  impact  of  the  violations  on  the 
community,  especially  the  conununity 
most  directly  affected  by  the  facility's 
violations; 

4.  The  level  of  interest  of  the 
community  in  the  facility  and  the 
potential  SEP;  and 

5.  The  amount  of  the  proposed 
penalty  and  the  settlement  amount  that 
is  likely  to  be  mitigate^  by  the  SEP. 

An  excellent  way  to  include 
communities  in  SEPs  is  to  establish  a 
"SEP  library."  A  SEP  library  is  an 
inventory  of  potential  SEPs  that  can  be 
consulted  in  individual  cases  where  the 
defendant  requests  assistance  in 
identifying  appropriate  SEPs.  Several 
EPA  Regional  offices  have  established 
SEP  libraries;  others  are  considering 
development  of  a  SEP  library.  A  SEP 
library  can  include  specific  projects 
identified  as  priorities  by  communities, 
non-governmental  organizations  and 


others.  SEP  libraries  can  be  developed 
from  project  ideas  obtained  from  the 
affected  community  through  town 
meetings,  publications,  the  internet,  or 
public  hearings.  Collecting  ideas  for 
possible  SEPs  for  inclusion  in  a  SEP 
library  can  happen  at  any  time. 
Therefore,  the  enforcement  action  in 
which  a  SEP  may  ultimately  be  selected 
from  the  SEP  library  will  be  unknown 
at  the  time  the  potential  SEP  is  placed 
into  the  library.  Therefore,  inclusion  of 
SEP  in  the  SEP  library'  does  not  ensure 
that  a  project  will  be  chosen  and/or 
implemented  in  any  particidar 
settlement. 

Finally,  SEPs  are  developed  in  the 
context  of  settlement  negotiations.  As 
such,  confidentiality  between  the 
government  and  the  defendant  is 
essential  to  the  exchange  of  ideas  and 
exploration  of  settlement  options. 
Because  of  this,  EPA  must  consider  how 
to  provide  information  to  the  public  to 
facilitate  its  involvement  in  SEP 
consideration  and  development  without 
undermining  the  confidentiality  of 
settlement  negotiations.  Much  of  the 
information  developed  by  the 
government  may  be  privileged  and 
therefore  not  appropriate  for  release  to 
the  public.  In  addition,  a  defendant  may 
provide  information  to  the  government 
that  must  be  kept  confidential.  For 
example,  a  defendant  may  provide 
confidential  business  information 
("CBI")  to  EPA,  CBI.  by  law,  cannot  be 
provided  to  the  public.  "  Thus,  each 
case  will  have  limits  on  what 
information  EPA  can  make  available  to 
the  public.  In  judicial  cases.  DOJ  will 
also  retain  authority  to  determine  what 
information  can  be  released  to  the 
community. 

EPA  believes  that  conununity 
involvement  in  SEPs  is  an  important 
goal,  and  is  committed  to  involving 
communities  in  the  consideration  of 
SEPs.  This  interim  guidance  is  intended 
to  encourage  enforcement  staff  to 
consider  community  involvement  in 
SEPs,  and  to  help  effectuate  the  best' 
possible  SEPs  in  the  settlement  of 
enforcement  cases  in  a  manner  that 
promotes  mutual  trust  and  confidence, 
and  builds  positive  relationships 
between  the  community  and  the 
Agency. 

John  Peter  Suarez, 

Assistant  Administrator.  Office  of 
Enforcement  and  Compliance  Assurance. 
This  document  is  interim  guidance 
intended  for  use  of  the  EPA  persoiuiel 
and  does  not  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  at 
law  by  a  party  against  the  United  States, 


"  See  40  CFR  part  2,  subpart  B. 
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its  agencies,  its  officers,  or  any  person. 
This  interim  guidance  is  not  intended  to 
supercede  any  statutory  or  regulatory 
requirements,  or  EPA  policy.  Any 
inconsistencies  between  this  interim 
guidance  and  any  statute,  regulation,  or 
policy  should  be  resolved  in  favor  of  the 
statutory  or  regulatory  requirement,  or 
policy  document,  at  issue. 

Appendix  A 

Reaources  for  Identifying  Communities 

Below  are  some  suggested  resources  within 
and  outside  of  EPA  that  may  be  useful  in 
targeting  community  outreach  efforts. 

Suggested  Internal  Sources 

1.  Community  involvement  coordinators  at 
EPA's  Office  of  Emergency  and  Remedial 
Response  Community  Involvement  and 
Outreach  Center; 

2.  Headquarters  ofTices,  including:  Office  of 
Environmental  fustice,  American  Indian 
Environmental  Office,  Federal  Facilities 
Enforcement; 

3.  Colleagues  in  other  media  programs  or 
regions; 

4.  Regional  offices  or  coordinators  who 
handle  community  involvement, 
environmental  justice,  tribal  issues,  or 
community-based  environmental  problems. 

Suggested  External  Sources 

1.  State,  local  or  tribal  governments; 

2.  Education  or  spiritual  organizations; 

3.  Other  Federal  agencies 

4.  Neighborhood  organizations  or  groups, 
and  individuals  in  neighborhoods  closest  to 
the  defendant's  facility; 

5.  Community  activists; 

6.  Environmental  and  environmental 
justice  organizations  and  groups; 

7.  Local  unions,  business  groups,  and  civic 
groups; 

8.  The  defendant  or  other  members  of  the 
regulated  community  (e.g.,  trade 
associations); 

9.  Local  newspapers,  radio,  television, 
local  Internet  sites. 

Appendix  B 

Community  Outi:«ach  Techniques 

•  This  list  is  intended  to  provide  a  library 
of  options  available  for  use  in  conducting 
community  outreach,  and  is  not  intended  to 
suggest  that  all  of  these  techniques  be  used 
in  any  given  case. 

1.  Interview:  Face  to  face  or  telephone 
discussions  with  community  members 
provide  information  about  local  concerns  and 
issues.  A  significant  time  commitment  may 
be  required  to  gather  feedback  representative 
of  the  community; 

2.  Small  Group  Meeting:  Convening 
community  members  in  a  local  meeting  place 
stimulates  dialogue,  generates  information, 
and  may  build  rapport  among  particiftants; 

3.  Focus  Group  Meeting:  Focus  group 
participants  are  convened  by  a  trained 
facilitator  to  provide  answers  to  specific 
questions.  The  direct  approach  is  an  efficient 
information  gathering  tool  if  participants 
represent  a  cross-section  of  the  community. 

4.  Public  Meeting:  Public  meetings  are 
useful  for  hearing  what  people  have  to  say 


about  current  issues  and  engaging 
community  members  in  the  process.  At 
public  meetings,  EPA  should  focus  on  active 
listening  and  learning  from  the  public. 

5.  Public  Availability  Session/Open  House: 
A  pubUc  availability  session  is  a  less 
structured  alternative  to  a  public  meeting 
that  provides  everyone  an  opportunity  to  ask 
questions,  express  concerns,  react  to  what  is 
being  proposed,  and  make  suggestions. 
Typically,  a  public  official  announces  she  or 
he  will  be  available  at  a  convenient  time  and 
place  where  community  members  can  talk 
informally. 

6.  Public  Notice:  Public  notices  in  the  print 
media  or  on  radio  and  television  are  a 
relatively  inexpensive  way  to  publicize 
community  participation  opportunities.  In 
addition  to  the  mainstream  media,  minority 
publications,  church  bulletins  and  other  such 
vehicles  offered  by  local  organizations  can 
reach  a  more  diverse  audience. 

7.  Workshop:  Workshops  are  participatdry 
seminars  to  educate  small  groups  of  citizens 
on  particular  site  issues. 

8.  Site  Tour  Site  tours  can  familiarize 
citizens,  the  media  and  local  officials  with 
the  nature  or  environmental  concerns 
affecting  a  community  near  a  specific  site. 
Tours  may  result  in  better  communication 
among  the  community,  faciUty  and  Agency. 

9.  Infonnation  Repository:  An  information 
repository  is  a  project  file  containing  timely 
information  on  site-specific  activities  and 
accurate  detailed  and  current  data  about  a 
site  or  enforcement  action.  Project  files  are 
typically  kept  at  convenient  public  locations, 
e.g.,  libraries,  and  publicized  through  various 
media. 

(PR  Doc.  03-15260  Filed  6-16-03;  8:45  am] 
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FEDERAL  LABOR  RELATIONS 
AUTHORITY 

[FUIA  Dodwt  No.  AT-CA-01-00931 

NoHm  Of  Opportunity  to  SubmK 
Amlcuo  Curia*  BrMs  In  an  Unfair 
Labor  Practtc*  Proceeding  Pemttng 
Before  1»M  Federal  Labor  Relations 
Authority 

agency:  Federal  Labor  Relations 
Authority. 

ACTION:  Notice  of  the  opportunity  to  file 
briefs  as  amici  curiae  in  a  proceeding 
before  the  Federal  Labor  Relations 
Authority  in  which  the  Authority  has 
been  asked  to  modify  its  standard  for 
determining  whether  an  agency  has  a 
statutory  obligation  to  notify  and 
bargain  with  a  union  regarding  changes 
in  conditions  of  employment  that  are 
substantively  negotiable. 

SUMMARY:  The  Federal  Labor  Relations 
Authority  provides  an  opportiuiity  for 
all  interested  persons  to  file  briefs  as 
amici  curiae  on  a  significant  issue  in  a 
case  pending  before  the  Authority.  The 
Authority  is  considering  the  case 


pursuant  to  its  responsibilities  under 
the  Federal  Service  Labor-Management 
Relations  Statute.  5  U.S.C.  7101-7135 
(the  Statute).  The  issue  concerns 
whether  the  Authority  should  modify  its 
standard  for  determining  whether  an 
agency  has  a  statutory  obligation  to 
notify  and  bargain  with  a  union 
regarding  changes  in  conditions  of 
employment  that  are  substantively 
negotiable. 

DATES:  Briefs  submitted  in  response  to 
this  notice  will  be  considered  if 
received  by  mail  or  personal  delivery  in 
the  Authority's  Case  Control  Office  by  5 
p.m.  on  Thiffsday,  July  17,  2003.  Placing 
submissions  in  the  mail  by  this  deadline 
will  not  be  sufficient.  Extensions  of  time 
to  submit  briefs  will  not  be  granted. 

FORMAT:  All  Iwiefs  shaU  be 
captioned  "  Social  Security 
Administration,  Office  of  Hearings  and 
Appeals.  Charleston,  South  Carolina, 
Case  No.  AT-CA-01-0093."  Parties 
must  submit  five  copies,  one  of  which 
must  contain  an  original  signature,  of 
each  amicus  brief,  on  8V2  by  11  inch 
paper.  Brieh  must  include  a  signed  and 
dated  statement  of  service  that  complies 
with  the  Authority's  regulations 
showing  service  of  one  copy  of  the  Imef 
oa  all  coimsel  of  record  or  other 
designated  representatives.  5  CFR 
2429.27(a)  and  (c). 

The  designated  representatives  in 
Social  Security  Administration,  Office 
of  Hearings  and  Appeals,  Charleston, 
South  Carolina,  Case  No.  AT-CA-01- 
0093,  are  John  J.  Barrett,  Agency 
Representative,  Social  Security 
Administration.  6401  Security 
Boulevard.  Room  G-H-10.  West  High 
Rise  Building.  Baltimore,  MD  21235- 
6401;  J.  E.  Van  Slate,  Union 
Representative,  AALJ,  IFPTE,  c/o  Social 
Security  Administration,  Office  of 
Hearings  and  Appeals,  200  Meeting 
Street,  Suite  202,  Charleston.  SC  29401; ' 
Tameka  West,  Counsel  fot  the  General 
Counsel,  Federal  Labor  Relations 
Authority.  Marquis  Two  Tower,  Suite 
701,  285  Peachtree  Center  Avenue, 
Atlanta,  GA  30303-1270. 
ADDRESSES:  Mail  or  deliver  briefs  to  Gail 
D.  Reinhart,  Director,  Case  Control 
Office,  Federal  Labor  Relations 
Authority.  Docket  Room,  Suite  201, 
1400  K  St.  NW.,  Washington,  DC  20424- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Gail 
D.  Reinhart.  Director,  Case  Control 
Office,  Federal  Labor  Relations 
Authority.  (202)  218-7740. 
SUPPLEMENTARY  INFORMATK>N:  The  case 
presenting  the  issue  on  which  amicus 
briefs  are  being  solicited  is  before  the 
Authority  on  exceptions  to  a 
recommended  decision  and  order  of  an 
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Administrative  Law  Judge  (Judge) 
resolving  unfair  labor  practice 
allegations. 

A.  Summary  of  Current  Authority 
Precedent 

To  assist  interested  persons  in 
responding,  the  Authority  offers  the 
following  siunmary  of  current  Authority 
precedent.  The  cases  cited  below  are  not 
intended  as  a  complete  description  of 
Authority  precedent  in  this  area,  and 
amici  are  encoiuaged  to  address  any 
federal  or  private  sector  precedent 
deemed  applicable. 

Under  section  7116(a)(1)  and  (5)  of 
the  Statute,  prior  to  implementing  a 
change  in  conditions  of  employment  of 
bargaining  imit  employees,  an  agency  is 
required  to  provide  the  exclusive 
representative  with  notice  of  the  change 
and  the  opportimity  to  bargain  over 
those  aspects  of  the  change  that  are 
within  the  duty  to  bargain.  U.S.  Army  - 
Corps  ofEng'rs,  Memphis  Dist,  53 
FLRA  79,  81  (1997).  Where  an  agency 
institutes  a  change  in  a  condition  of 
employment  and  the  change  is  itself 
negotiable,  the  extent  of  the  impact  of 
the  change  on  luiit  employees  has  not 
been  a  factor  or  element  in  the  analysis 
of  whether  an  agency  is  obligated  to  ~ 
'  bargain.  92  Bomb  Wing,  Fairchild  Air 
Force  Base,  Spokane,  Wash.,  50  FLRA 
701,  704  (1995).  Conversely,  where  the 
substance  of  a  change  is  not  itself 
negotiable,  an  agency  must  nonetheless 
give  the  exclusive  representative  an 
opportuAity  to  bargain  over  the  impact 
and  implementation  of  the  change, 
provided  that  the  change  has  more  than 
a  de  minimis  effect  on  unit  employees' 
'  conditions  of  emplojmient.  AFGE,  Local 
940.  52  FLRA  1429,  1436  (1997). 

B.  The  Judge's  Decision 

The  Judge  foimd  that  the  agency 
violated  section  7116(a)(1)  and  (5)  of  the 
Statute  by  refusing  to  bargain  with  the 
Association  of  Administrative  Law 
Judges.  International  Federation  of 
Professional  and  Technical  Engineers, 
AFL-CIO  (Union)  over  the  Agency's 
reduction  in  the  number  of  reserved 
parking  spaces  for  the  Administrative 
Law  Judges  (ALJs)  from  6  to  2.  Relying 
on  Authority  precedent,  the  Judge  found 
that  providing  all  6  ALJs  at  its 
Charleston  location  with  reserved, 
assigned  parking  was  a  condition  of 
employment,  and  that  the  Agency  was 
obligated  to  give  the  Union  notice  and 
an  opportimity  to  negotiate  the 
substance  of  any  proposed  change  of 
this  established  condition  of 
employment.  In  addition,  the  Judge 
stated  that  since  the  issue  of  employee 
parking  is  substantively  negotiable,  it 
was  unnecessary  to  decide  whether  the 


impact  of  the  change  was  more  than  de 
minimis.  However,  the  Judge  noted  that 
if  the  agency  were  only  obligated  to 
bargain  over  impact  and 
implementation,  "there  might  be  grave 
doubt  that  the  impact  was  more  than  de 
minimis."  Judge's  Decision  at  12.  The 
Judge  found  that  the  record  did  not 
show  any  difficulty  by  employees 
finding  non-reserved  parking  in  the 
building  after  the  change  was 
implemented.  As  a  remedy,  the  Judge 
recommended  that  the  agency  restore 
the  status  quo  ante  by  providing  6 
reserved  parking  spaces  to  the  ALJs. 

C.  Agency's  Exceptions 

The  Agency  filed  exceptions, 
contending  in  part  that  the  Authority 
should  apply  the  de  minimis  doctrine 
that  has  been  used  for  impact  and 
implementation  bargaining  to  changes 
that  are  substantively  negotiable.  The 
Agency  asserts  that  the  Authority 
adopted  the  de  minimis  doctrine  in  line 
with  the  mandate  of  section  7101  of  the 
Statute  that  the  Statute  should  be 
interpreted  consistent  with  the 
requirement  of  an  effective  and  efficient 
Government,  and  that  this  same 
mandate  should  apply  to  substantive  as 
well  as  impact  and  implementation 
bargaining. 

D.  General  Counsel's  Opposition 

The  General  Counsel  requests  the 
Authority  to  reject  the  Agency's  request 
to  apply  the  de  minimis  standard  to 
substantively  negotiable  issues,  such  as 
the  one  in  this  case.  The  General 
Counsel  maintains  that  the  Judge's 
decision  is  consistent  with  Authority 
precedent  addressing  changes  in 
parking  as  substantively  negotiable. 

E.  Questions  on  Which  BrieCs  are 
Solicited 

Since  the  issue  raised  by  the  Agency 
in  this  case  is  likely  to  be  of  concern  to 
the  federal  sector  labor-management 
relations  community  in  general,  the 
Authority  finds  it  appropriate  to  provide 
for  the  filing  of  amicus  briefs  addressing 
the  following  questions: 

What  standard  should  the  Authority 
apply  in  determining  an  agency's 
statutory  obligation  to  bargain  when  an 
agency  institutes  changes  in  conditions 
of  employment  that  are  substantively 
negotiable?  Why?  Should  the  Authority 
eliminate  the  distinction  between 
substantively  negotiable  changes,  where 
the  de  minimis  standard  has  not  been 
applied,  and  changes  that  are  not 
substantively  negotiable,  where  the  de 
minimis  standard  has  been  applied? 
Why? 

For  the  Authority. 


Dated:  June  12.  2003. 
Gail  D.  Reinhart, 

Director,  Case  Control  Office. 

[FR  Doc.  03-15273  Filed  &-16-03;  8:45  am] 

BILLING  COOe  6727-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Federal  Financial  Participation  in  State 
Assistance  Expenditures;  Temporary 
Increase  of  Federal  Matching  Shares 
for  Medicaid  for  the  Last  2  Calendar 
Quarters  of  Fiscal  Year  2003  and  the 
First  3  Quarters  of  Rscal  Year  2004 

agency:  Office  of  the  Secretary,  DHHS. 
ACTION:  Notice. 

SUMMARY:  The  revised  Medicaid 
"Federal  Medical  Assistance 
Percentages"  (FMAP)  for  the  last  2 
calendar  quarters  of  Fiscal  Year  2003 
and  the  first  3  calendar  quarters  of 
Fiscal  Year  2004  have  been  calculated 
pursuant  to  Title  IV  of  the  Jobs  and 
Growth  Tax  Relief  Reconciliation  Act  of 

2003.  These  revised  Federal  Medical 
Assistance  Percentages  replace  the 
percentages  previously  published  for 
the  applicable  quarters  during  Fiscal 
Year  2003  (Federal  Register,  November 
30.  2001)  and  Fiscal  Year  2004  (Federal 
Register,  November  15,  2002).  This 
notice  announces  the  revised  Federal 
Medical  Assistance  Percentages  that  we 
will  use  in  determining  the  amount  of 
Federal  matching  for  State  medical 
assistance  (Medicaid)  expenditures 
imder  Title  XIX,  effective  only  for  the  2 
calendar  quarters  from  April  1  through 
September  30,  2003,  and  the  3  quarters 
from  October  1.  2003  through  June  30, 

2004.  The  table  gives  figures  for  each  of 
the  50  States,  the  District  of  Columbia, 
Puerto  Rico,  the  Virgin  Islands.  Guam, 
American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  Programs  under  Title  XIX  of  the 
Act  exist  in  each  jurisdiction.  The 
percentages  in  this  notice  apply  to  State 
expenditiues  for  most  medical  services 
only  for  the  last  2  quarters  of  Fiscal  Year 
2003  and  the  first  3  quarters  of  Fiscal 
Year  2004. 

Federal  Medical  Assistance 
Percentages  are  normally  used  to 
determine  the  amount  of  Federal 
matching  for  State  expenditures  for 
assistance  payments  for  certain  social 
services  including  Temporary 
Assistance  for  Needy  Families  (TANF) 
Contingency  Funds,  the  federal  share  of 
Child  Support  Enforcement  collections. 
Child  Care  Mandatory  and  Matching 
Funds  for  the  Child  Care  and 
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Development  Fund,  Foster  Care  Title 
rV-E  Maintenance  payments,  and 
Adoption  Assistance  payments,  and 
State  medical  and  medical  insurance 
expenditures  for  Medicaid  and  the  State 
Children's  Health  Insurance  Program 
(SCHIP).  However,  the  temporary 
increases  in  the  Federal  Medical 
Assistance  Percentages  under  the  Jobs 
and  Growth  Tax  Relief  Reconciliation 
Act  of  2003  affect  only  Medicaid 
medical  expenditure  payments  under 
Title  XIX.  The  percentages  in  this  notice 
do  not  apply  to  disproportionate  share 
hospital  payments,  payments  under 
Title  IV  or  XXI  of  the  Act,  or  any 
payments  tmder  Title  XIX  that  are  based 
on  the  enhanced  FMAP  described  in 
section  2105(b)  of  such  Act.  In  addition, 
the  statute  provides  separately  for 
Federal  matching  of  administrative 
costs,  which  is  not  affected  by  the  Jobs 
and  Growth  Tax  Relief  Reconciliation 
Act  of  2003. 

Section  401  of  the  Jobs  and  Growth 
Tax  Relief  Reconciliation  Act  of  2003 
provides  for  a  temporary  increase  of  the 
Medicaid  FMAP.  The  provisions  permit 
a  maintenance  of  Fiscal  Year  2002 
FMAP  for  the  last  2  calendar  quarters  of 
Fiscal  Year  2003  for  a  State  whose  2003 
FMAP  as  calculated  pursuant  to  section 
1905(b)  of  the  Act  is  less  than  its  2002 
FMAP,  and  a  maintenance  of  Fiscal 
Year  2003  FMAP  for  the  first  3  calendar 
quarters  of  Fiscal  Year  2004  for  a  State 
whose  2004  FMAP  as  calculated 
pursuant  to  section  1905(b)  of  the  Act  is 
less  than  its  2003  FMAP.  In  addition, 
after  adjusting  FMAP  due  to  the 
maintenance  of  the  2002  or  2003  FMAP 
where  applicable,  each  State  is  eligible 
to  receive  a  2.95  percentage  point 
increase  for  each  of  the  last  2  calendar 
quarters  of  Fiscal  Year  2003  and  the  first 
3  calendar  quarters  of  Fiscal  Year  2004. 

There  are  conditions  that  a  State  must 
meet  in  order  to  receive  the  2.95 
percentage  point  FMAP  increase  for  the 
last  2  calendar  quarters  of  Fiscal  Year 
2003  and  the  first  3  calendar  quarters  of 
Fiscal  Year  2004.  Eligibility  imder  its 
Medicaid  State  plan  (including  any 
waiver  under  title  XIX  of  the  Social 
Security  Act  or  under  section  1115  of 
the  Act)  can  be  no  more  restrictive  than 
the  eligibility  under  such  plan  or  waiver 
as  in  effect  on  September  2,  2003.  If  any 
State  has  restricted  eligibility  under  its 
Medicaid  State  plan  (including  any 
waiver  under  title  XIX  of  the  Social 
Security  Act  or  under  section  1115  of 
the  Act)  after  September  2,  2003,  it  will 
become  eligible  for  the  2.95  percentage 
point  increase  in  its  FMAP  in  the  first 
calendar  quarter  (and  subsequent 
calendar  quarters)  in  which  the  State 
has  reinstated  eligibility  that  is  no  more 
restrictive  than  the  eligibility  in  effect 


on  September  2,  2003.  These  rules  do 
not  affect  States'  flexibility  with  respect 
to  benefits  offered  under  their  Medicaid 
State  plan  (including  any  waiver  under 
title  XIX  of  the  Social  Security  Act  or 
under  section  1115  of  the  Act). 

In  addition,  in  order  to  receive  the 
2.95  percentage  point  FMAP  increase,  in 
the  case  of  a  State  that  requires  political 
subdivisions  within  the  State  to 
contribute  toward  the  non-Federal  share 
of  expenditures  under  the  State 
Medicaid  plan,  the  State  cannot  require  ' 
that  such  political  subdivisions  pay  a 
greater  percentage  of  the  non- Federal 
share  of  such  expenditiues  for  the  last 
2  calendar  quarters  of  Fiscal  Year  2003 
and  the  first  3  calendar  quarters  of 
Fiscal  Year  2004,  than  the  percentage 
that  was  required  by  the  State  under 
such  plan  on  April  1,  2003. 

In  addition  to  the  increases  in  FMAP, 
Title  IV  of  the  Jobs  and  Growth  Tax 
Relief  Reconciliation  Act  of  2003 
increases  the  amounts  of  Medicaid 
payments  to  territories  pursuant  to 
section  1 108  of  the  Social  Security  Act 
by  5.90  percent  of  such  amounts,  for  the 
last  2  calendar  quarters  of  Fiscal  Year 
2003  and  the  first  3  calendar  quarters  of 
Fiscal  Year  2004. 

The  Jobs  and  Growth  Tax  Relief 
Reconciliation  Act  of  2003  also  provides 
$10  billion  for  other  temporary  state 
fiscal  relief  payments  based  on 
population.  These  payments  are  under 
the  jurisdiction  of  the  Secretary  of  the 
Treasury,  and  are  not  reflected  in  the 
Federal  Medical  Assistance  Percentages. 

EFFECTIVE  DATES:  The  percentages  listed 
will  be  effective  only  for  the  last  2 
calendar  quarters  of  Fiscal  Year  2003 
and  the  first  3  calendar  quarters  of 
Fiscal  Year  2004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Adelle  Simmons  or  Robert  Stewart, 
Office  of  Health  Policy,  Office  of  the 
Assistant  Secretary  for  Planning  and 
Evaluation,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Room  442E,  Washington,  DC 
20201.(202)690-6870. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778:  Medical  Assistance 
Program) 


■    Dated:  )une  12,  2003. 

Tommy  G.  Thompson, 

Secretary  of  Health  and  Human  Services. 

Revised  Federal  Medical  Assist- 
ance Percentage  (Title  IV  of 
Jobs  and  Growth  Tax  Reuef 
Reconciliation  Act  of  2003) 

[Temporary  Increase  in  Medicaid  FMAP  for 
ttie  last  2  Quarters  of  FY  2003  and  First  3 
Quarters  of  FY  2004] 
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2003 
Qtrs 


73.55 
61.22 
52.95 
70.20 
77.23 
54.35 
52.95 
52.95 
52  95 
72.95 
61.78 
62.55 
52.95 
61.72 
73.97 
52.95 
64.99 
66.45 
63.15 
72.89 
74.23 
69.53 
52.95 
52.95 
59.31 
52.95 
79.57 
64.18 
75.91 
62.50 
55.34 
52.95 
52.95 
77.51 
52.95 
65.51 
72.82 
52.95 
61.78 
73.51 
63.11 
57.64 
52.95 
58.35 
72.76 
68.88 
67.54 
63.12 
74.19 
66.01 
52.95 
54.40 
53.32 
78.22 
61.52 
64.92 


2004 
Qtrs 


73.70 
61.34 
52.95 
70.21 
77.62 
52.95 
52.95 
52.95 
52.95 
72.95 
6188 
62.55 
52.95 
61.85 
73.91 
52.95 
65.27 
66.88 
63.77 
73.04 
74.58 
69.17 
52.95 
52.95 
58.84 
52.95 
80.03 
64.42 
75.91 
62.84 
57.88 
52.95 
52.95 
77.80 
52.95 
65.80 
71.31 
52.95 
62.18 
73.51 
63.76 
57.71 
52.95 
58.98 
72.81 
68.62 
67.54 
63.17 
74.67 
65.36 
52.95 
53.48 
52.95 
78.14 
61.38 
64.27 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

'  Centers  for  Disease  Control  and 
Prevention 

Cooperative  Research  and 
Development  Agreement 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Health  and  Human 
Services  (HHS). 

ACTION:  Notice. 

SUMMARY:  The  Division  of  Bacterial  and 
Mycotic  Diseases  (in  the  National  Center 
for  Infectious  Disease,  Centers  for 
Disease  Control  and  Prevention)  is 
seeking  to  explore  possible  partnerships 
in  applied  research  to  improve  public 
health  preparedness  and  response  to 
bioterrorism  associated  with  use  of 
bacterial  and  fungal  agents.  The 
Division  of  Bacterial  and  Mycotic 
Diseases  (DBMD)  through  its  component 
Branches  has  lead  CDC  technical 
responsibility  for  a  niunber  of  Category 
A,  B  and  C  bioterrorism  agents  and  their 
associated  toxins  (Bacillus  anthracis, 
Clostridium  botulinum.  Brucella  sps., 
Burkholderia  sps..  Staphylococcus 
entertoxin  B,  other  food-  or  waterbome 
bacterial  pathogens,  and  other  bacterial 
agents).  DBMD  uses  epidemiologic, 
laboratory,  clinical,  and  biostatistical 
sciences  to  control  and  prevent  bacterial 
and  mycotic  infectious  disease.  The 
division  conducts  applied  research  in  a 
variety  of  settings,  and  translates  the 
findings  of  this  research  into  public 
health  practice. 

The  division  works  in  partnership 
with  a  variety  of  public,  academic,  and 
for-profit  and  not-for-profit  private 
sector  organizations  to  achieve  public 
health  goals. 

Broad  categories  of  bioterrorism- 
related  research  of  interest  to  the  DBMD 
include: 

1.  Rapid  evaluation  of  powder,  food, 
water,  and  other  potential  vehicles  for 
presence  of  bioterrorism  agents,  and 
their  associated  toxins; 

2.  Epidemiologic  investigation  of 
suspected  and  confirmed  bioterrorism 
events; 

3.  Pre-,  during,  and  post-bioterrorism 
event  siuAreillance; 

4.  Diagnosis  of  suspect  and  confirmed 
bioterrorism-related  illness; 

5.  Treatment  of  suspect  and 
confirmed  bioterrorism-related  illness; 

6.  Post-exposure  prophylaxis  for 
prevention  of  bioterrorism-related 
illness  among  exposed  persons; 

7.  Remediation  of  health  risks  in 
environments  contaminated  or 
potentially  contaminated  as  a  result  of 
BT  events. 


DBMD  is  cuirently  involved  in  a 
number  of  bioterrorism-related  research 
activities  including,  but  not  limited  to: 

1 .  Development  and  revision  of  agent- 
(and  toxin-)  specific  National 
Bioterrorism  Response  Plans; 

2.  Anthrax  vaccines; 

3.  Immimotherapy  for  anthrax  and 
botulism; 

4.  Anthrax  diagnostics; 

5.  Antimicrobial  susceptibility  testing; 

6.  Epidemiologic  and  clinical 
research; 

7.  Building  representative  stain 
collections; 

8.  Molecular  subtyping  (and 
electronic  networks  for  sharing 
associated  data); 

9.  Identification  of  virulence  factors; 

10.  Methods  for  rapid  detection  of 
foodbome  agents  in  food  and  water; 

11.  Evaluation  of  unexplained  deaths 
and  critical  illnesses. 

Because  CRADA's  are  designed  to 
facilitate  the  development  of  scientific 
and  technological  knowledge  into 
useful,  marketable  products,  a  great  deal 
of  £reedom  is  given  to  Federal  agencies 
in  implementing  collaborative  research. 
The  CDC  may  accept  staff,  facilities, 
equipment,  supplies,  and  money  fi-om 
the  other  participants  in  a  CRADA;  CDC 
may  provide  staff,  facilities,  equipment, 
and  supplies  to  the  project;  CDC  MAY 
NOT  PROVIDE  FUNDS  to  the  other 
participants  in  a  CRADA.  Responses 
will  be  accepted  through  one  year  after 
publication  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 

Technical 

Bradley  Perkins,  MD,  Division  of 
Bacterial  and  Mycotic  Diseases, 
National  Center  for  Infectious  Diseases, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  1600  Clifton  Rd.  NE., 
Mail  stop  C-09,  Atlanta,  GA  30333. 
Telephone  (404)  639-4721,  E-Mail  at 
BPerkins@CDC.GOV. 

Business 

Lisa  Blake-DiSpigna,  Technology 
Development  Coordinator,  National 
Center  for  Infectious  Diseases,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  1600  Clifton  R.  NE.,  Mail  stop  E- 
51,  Atlanta,  GA  30333.  Telephone  (404) 
498-3262,  E-Mail  at  LCBS3@CDC.GOV. 
SUPPLEMENTARY  INFORMATION: 

DBMD  is  seeking  to  identify 
organizations  that  are  interested  in  a 
partnership  for  the  common  goal  of 
improving  the  Nation's  preparedness 
and  ability  to  respond  to  bioterrorism 
based  on  mutually  agreed  rule  and 
principles.  Partnerships  may  be  based 
on  existing  products — systems  or  tests, 
development  of  new  products — systems 


or  tests,  evaluation  of  specific  issues,  • 
conununications  strategies,  or  other 
exchange  of  knowledge.  Partnerships 
must  be  constructed  in  a  way  that  does 
not  create  a  real  or  perceived  conflict  of 
interest  for  CDC,  the  Department  of 
Health  and  Human  Services,  or  the 
Federal  Government.  DBMD  will  not 
engage  in  partnerships  which  benefit  a 
partner  but  provide  no  clear  benefit  to 
the  Nation's  preparedness  and  ability  to 
respond  to  bioterrorism. 

Respondents  should  provide  evidence 
of  expertise  in  the  conduct  of  research 
that  focuses  on  accomplishments  and 
current  capabilities,  with  supporting 
dociunentation  (e.g.,  publications, 
certifications,  resumes,  etc.),  along  with 
qualifications  for  the  principal 
investigator  who  would  be  involved  in 
the  CRADA.  A  proposed  research  plan 
outline  should  be  included  with 
sufficient  detail  to  allow  for  its  merit  to 
be  judged  on  the  criteria  below. 
Respondents  selected  for  a  CRADA  will 
develop  the  final  research  plan  in 
collaboration  with  CDC. 

The  key  criteria  by  which  CDC  will 
judge  a  potential  partnership  are 
whether: 

(1)  The  partnership  leads  to 
significant  gains  in  the  Nation's 
preparedness  and  ability  to  respond  to 
bioterrorism. 

(2)  These  gains  are  worth  the  effort 
involved  in  establishing  and 
maintaining  the  partnership. 

With  respect  to  Government 
Intellectual  Property  (IP)  rights  to  any 
invention  not  made  solely  by  a  CRADA 
partner's  employees  for  which  a  patent 
or  other  IP  application  is  filed,  CDC  has 
the  authority  to  grant  to  the  CRADA 
partner  an  exclusive  option  to  elect  an 
exclusive  or  nonexclusive 
commercialization  license.  This  option 
does  not  apply  to  inventions  conceived 
prior  to  the  effective  date  of  a  CRADA 
that  are  reduced  to  practice  luider  the 
CRADA,  if  prior  to  that  reduction  to 
practice,  CDC  has  filed  a  patent 
application  on  the  invention  and  has 
licensed  it  or  offered  to  licensed  it  to  a 
third  party.  The  terms  of  the  license  vdll 
fairly  reflect  the  nature  of  the  invention, 
the  relative  contributions  of  the  Parties 
to  the  invention  and  the  CRADA  ,  the 
risks  incurred  by  the  CRADA  partner 
and  the  costs  of  subsequent  research 
and  development  needed  to  bring  the 
invention  to  the  marketplace.  The  field 
of  use  of  the  license  will  be 
commensiuate  with  the  scope  of  the 
research  plan. 

This  CRADA(s)  is  proposed  and 
implemented  under  the  1986  Federal 
Technology  Transfer  Act:  Public  Law 
99-502,  as  amended. 
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Pro)ects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
may  be  subject  to  review  by  the  OfGce 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act. 

Responses  are  preferred  in  electronic 
format  and  can  be  e-mailed  to  the 
attention  of  Michael  J.  Detmer  at 
MDetmer@cdc.gov.  Mailed  responses 
can  be  sent  to  the  following  address: 
Michael  ].  Detmer,  Division  of  Bacterial 
and  Mycotic  Diseases,  National  Center 
for  Infectious  Diseases,  Centers  for 
Disease  Control  and  Prevention,  1600 
Clifton  Rd.  N£.,  Mail  stop  C-Og,  Atlanta, 
GA  30333. 

Dated:  )une  11,  2003. 
Joseph  R.  Carter, 

Associate  Director  for  Management  and 

Operations,  Centers  for  Disease  Control  and 

Prevention. 

(FR  Doc.  03-15218  Filed  6-16-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03094] 

Perinatal  HIV  Prevention  in  the  United 
States:  National  Organizations 
Working  Toward  Eiimirurtion;  Notice  of 
Availability  of  Funds 

Application  Deadline:  August  1,  2003. 

A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  301(a)  and  317K(2)  of  the  Public 
Health  Service  Act,  (42  U.S.C.  241(a) 
and  274b  (k)(2)),  as  amended.  The 
Catalog  of  Federal  Domestic  Assistance 
number  is  93.943. 

B.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availabihty  of  fiscal  year  (FY)  2003 
funds  for  a  cooperative  agreement 
program  for  "Perinatal  HIV  Prevention 
in  the  United  States:  National 
Organizations  Working  Toward 
Elimination."  This  program  addresses 
the  "Healthy  People  2010"  focus  area(s] 
of  HIV  and  Maternal,  Infant  and  Child 
Health. 

The  purpose  of  this  program  is  to:  (1) 
Develop,  provide  and  disseminate 
technical  assistance  and  other 
educational  and  training  materials 
needed  to  improve  perinatal  HIV 
prevention  efforts  nationally;  (2) 
promote  the  integration  of:  universal 
voluntary  HIV  testing  into  prenatal  care 
across  the  United  States,  rapid  HIV 


testing  for  women  with  unknown  HTV 
status  in  labor,  and  offering  re(>eat  HIV 
testing  to  women  at  risk  for 
seroconversion  during  pregnancy;  and 
(3)  foster  the  exchange  of  information, 
ideas  and  experiences  of  perinatal  HTV 
prevention  among  maternal  and  child 
health  providers,  HTV  care  providers 
and  consumers. 

Measuirable  outcomes  of  the  program 
will  be  in  alignment  with  one  or  more 
of  the  following  performance  goals  for 
the  National  Center  for  HIV,  STD  and 
TB  Prevention  (NCHSTP):  (1)  Reduce 
the  number  of  new  HIV  infections;  (2) 
increase  the  proportion  of  HIV-infected 
people  who  know  they  are  infected:  (3) 
increase  the  proportion  of  HIV-infected 
people  who  are  linked  to  appropriate 
prevention,  care,  and  treatment  services; 
and  (4)  strengthen  the  capacity 
nationwide  to  monitor  the  epidemic, 
develop  and  implement  effective  HIV 
prevention  interventions  and  evaluate 
prevention  programs. 

C.  Eligible  Applicants 

Applications  may  be  submitted  by 
national  organizations  having 
demonstrated  experience  providing 
needs  assessments,  capacity  building, 
ciuricula,  and  training  about  prevention 
of  mother  to  child  transmission  of  HIV 
(PMTCT)  for  consumers  and  health  care 
workers,  including:  Pediatricians, 
obstetricians,  family  practitioners, 
nurses,  nurse-midwives,  nurse 
practitioners,  counselors,  health 
educators,  PMTCT  program  managers, 
and  other  health  care  providers.  These 
national  organizations  may  be: 

•  Public  nonprofit  organizations 

•  Private  nonprofit  organizations 

•  Faith-based  organizations 

This  program  is  limited  to  national 
organizations  that  have  the  capability  to 
serve  the  broadest  U.S.  audiences  by 
supporting  national  efforts  to  assure 
consistent  messages  in  training  and 
education. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(C)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

D.  Funding 

Availability  of  Funds 

Approximately  $700,000  is  available 
in  FY  2003,  to  fund  approximately  three 
to  four  awards.  It  is  expected  that  the 
average  award  will  be  $175,000,  ranging 
from  $50,000  to  $225,000.  It  is  expected 
that  the  awards  will  begin  on  or  about 
September  15,  2003,  and  will  be  made 
for  a  12-month  budget  period  within  a 


project  period  of  up  to  four  years. 
Fimding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds 

Funds  from  this  cooperative 
agreement  should  not  be  used  for  major 
purchase  of  equipment  or  construction. 
Requests  for  equipment  such  as 
computers  and  Liquid  Crystal  Display 
(LCD)  Projectors  for  training  require 
detailed  justification. 

Recipient  Financial  Participation 

Matching  funds  are  not  required  for 
this  program. 

Funding  Preferences 

Funding  preference  will  be  given  to 
national  organizations  with  prior 
experience  providing  training  to  health 
care  providers  regarding:  (1) 
Incorporation  of  PMTCT  into  health 
care  provider  education;  (2)  offering  of 
universal  voluntary  HFV  testing  to 
pregnant  women  as  a  routine  part  of 
prenatal  care;  (3)  implementation  of 
volimtary  rapid  HIV  testing  programs  in 
labor  and  delivery  settings;  and  (4)  to 
national  organizations  that  have 
developed  and  disseminated  patient 
educational  materials  on  HIV,  perinatal 
HIV  and  its  prevention. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
listed  in  1.  Recipient  Activities  and  CDC 
will  be  responsible  for  the  activities 
listed  in  2.  CDC  Activities. 

1 .  Recipient  Activities 

a.  Provide  training  and  technical 
assistance  to  programs  and  health  care 
providers  in  sharing  and  applying 
knowledge  and  expertise  regarding  HIV 
prevention  and  perinatal  transmission. 
Specifically,  disseminate  educational 
materials,  and  provide  training  and 
technical  assistance  on  approaches  to 
help  providers  achieve  high  rates  of 
prenatal  HIV  testing  by  using 
recommended  HIV  screening  practices 
including  opt-out  strategies,  offering 
rapid  HIV  testing  for  women  in  labor 
who  present  with  undocumented  HIV 
status  and  linking  HIV-at  risk  and  HIV- 
infected  women  and  their  infants  to 
comprehensive  medical  and  social 
services. 

b.  Sponsor  a  variety  of  fonuns  for 
presentation  of  information  on  HIV 
perinatal  reduction  (i.e.,  policies, 
programs,  materials,  and  other  technical 
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information)  and  other  public  health 
information  related  to  HTV  prevention 
and  pregnancy  among  Maternal  and 
Child  Health  (MCH)  populations. 

c.  Collaborate  with  other  funded 
national  organizations  and  the  CDC, 
Division  of  HIV/ AIDS  and  other  Centers, 
Institutes,  and  Offices  (CIOs)  within 
CDC  which  address  HIV  prevention 
relevant  to  MCH  populations,  to  assess 
needs  and  provide  technical  assistance. 

d.  Ptuticipate  in  an  annual  CDC- 
sponsored  meeting  on  perinatal  HIV 
prevention. 

2.  CDC  Activities 

a.  Facilitate  and  assist  in  the 
development  of  training  materials  and 
curricula,  administrative  tools  and 
policy  manuals. 

b.  Participate  in  defining  the  scope  of 
perinatal  HIV  transmission  and  other 
prevention  needs  relevant  to  MCH 
populations,  and  provide  information 
and  technical  assistance  in  meeting 
those  needs. 

c.  Work  with  each  awardee  to 
facilitate  and  support  collaboration 
among  funded  national  organizations  as 
well  as  CDC-funded  perinatal  HTV 
prevention  and  surveillance  programs. 

d.  Provide  a  synthesis  of  known  best 
practices  and  interventions  regarding 
prevention  of  perinatal  transmission  of 
HIV  for  all  pregnant  women,  including 
women  with  little  or  no  prenatal  care 
and  unknown  HIV  status  at  labor  and 
delivery. 

e.  Collaborate  in  the  development  of 
forums  that  focus  on  perinatal  HIV 
transmission  and  other  public  health 
information  that  relates  to  HIV 
prevention  among  maternal-child  health 
populations. 

f.  Assist  in  the  evaluation  of  perinatal 
HIV  prevention  education,  training,  and 
materials. 

g.  Collaborate  in  the  presentation  and 
publication  of  evaluation  findings. 

h.  Conduct  site  visits  to  monitor 
progress  of  the  programs. 

F.  Content 

Applications 

The  Program  Announcement  title  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  18  pages,  single-spaced,  printed  on 
one  side,  with  one-inch  margins,  and 
unreduced  12-point  font. 

The  narrative  should  consist  of: 


1.  Abstract  (not  to  exceed  one  page): 
An  executive  summary  of  your  program 
covered  under  this  aiuiouncement. 

2.  Program  Plan  (Not  to  exceed  17 
pages):  In  developing  the  application 
under  this  announcement,  please  review 
the  recipient  activities  and,  in 
particular,  evaluation  criteria  and 
respond  concisely  and  completely.  The 
program  plan  should  address  activities 
to  be  conducted  over  the  entire  four- 
year  budget  period. 

3.  Budget:  Submit  an  itemized  budget 
and  supporting  justification  that  is 
consistent  with  your  proposed  program 
plan. 

G.  Submission  and  Deadline 


Application  Forms 

•  Submit  the  signed  original  and  two 
copies  of  PHS  5161-1  (OMB  Number 
0920-0428).  Forms  are  available  at  the 
following  Internet  address:  http-.ll 
www.cdc.gov/od/pgo/forminfo.htm. 

If  you  do  not  have  access  to  the 
Internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  you  may 
contact  tibe  CDC  Procurement  and 
Grants  Office  Technical  Information 
Management  Section  (PGO-TIM)  at: 
770-^88-2700.  Application  forms  can 
be  mailed  to  you. 

Submission  Date,  Time,  and  Address: 

The  application  must  be  received  by 
4  p.m.  Eastern  Time  August  1,  2003. 
Submit  the  application  to:  Technical 
Information  Management-PA#  03094, 
CDC  Procurement  and  Grants  Office, 
2920  Brandywine  Road,  Atlanta,  GA 
30341-4146. 

Applications  may  not  be  submitted 
electronically. 

CIX:  Acknowledgement  of  Application 
Receipt 

A  postcard  will  be  mailed  by  PGO- 
TIM,  notifying  you  that  CDC  has 
received  yoiu'  application. 

Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are 
received  before  4  p.m.  Eastern  Time  on 
the  deadline  date.  Any  applicant  who 
sends  their  application  by  the  United 
States  Postal  Service  or  conomercial 
delivery  services  must  ensure  that  the 
carrier  will  be  able  to  guarantee  delivery 
of  the  application  by  the  closing  date 
and  time.  If  an  application  is  received 
after  closing  due  to  (1)  carrier  error, 
when  the  carrier  accepted  the  package 
with  a  guarantee  for  delivery  by  the 
closing  date  and  time,  or  (2)  significant 
weather  delays  or  natural  disasters,  CDC 
will  upon  receipt  of  proper 
documentation,  consider  the  application 
as  having  been  received  by  the  deadline. 


Any  application  that  does  not  meet 
the  above  criteria  will  not  be  eligible  for 
competition,  and  will  be  discarded.  The 
applicant  will  be  notified  of  their  failure 
to  meet  the  submission  requirements. 

H.  Evaluation  Criteria 

Application 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
cooperative  agreement  regarding 
educational  material  and  training  on 
perinatal  HIV  prevention.  Measures  of 
effectiveness  must  relate  to  the 
performance  goals  stated  in  the  purpose 
section  of  this  announcement.  Measures 
must  be  objective  and  quantitative  and 
must  measure  the  intended  outcome. 
These  measures  of  effectiveness  must  be 
submitted  with  the  application  and  will 
be  an  element  of  evaluation. 

An  independent  review  group 
appointed  by  CDC  will  evaluate  each 
appUcation  against  the  following 
criteria: 

1.  Scope  of  Plan  (30  points):  a 
succinct  statement  of  the  intent  and 
desired  outcome(s)  of  the  project  and 
clearly  stated  and  measurable  outcome 
objectives  to  be  achieved  by  the  project. 
These  objectives  must  be  quantifiable  in 
terms  of  outputs  and  time  fr-ame  for 
achievement.  The  statement  of  intent 
and  outcome  objectives  should  address 
the  purpose  of  the  cooperative 
agreement,  which  is  to:  (1)  Develop, 
provide  and  disseminate  technical 
assistance  and  other  educational  and 
training  materials  needed  to  improve 
perinatal  HIV  prevention  efforts 
nationally;  (2)  promote  the  integration 
of  universal  voluntary  HIV  testing  into 
prenatal  care  across  the  United  States, 
rapid  HIV  testing  for  women  with 
unknown  HIV  status  in  labor,  and 
offering  repeat  HIV  testing  to  women  at 
risk  for  seroconversion  during 
pregnancy;  and  (3)  foster  the  exchange 
of  information,  ideas  and  experiences  of 
perinatal  HIV  prevention  among 
maternal  and  child  health  providers, 
mv  care  providers  and  consumers. 

2.  Personnel  and  Staffing  (30  points): 
the  qualifications  and  experience  of  key 
personnel,  other  professional  staff  and 
support  staff  available  to  carrj'  out  the 
perinatal  HIV  prevention  activities. 

3.  Methods  (25  points):  Clear 
statement  of  approach  and  activities 
required  to  achieve  the  stated  perinatal 
HIV  prevention  outcome  objectives.  The 
relationship  between  activities  and 
objectives  must  be  explicitly 
demonstrated.  Description  of  activities 
Inust  include  a  delineation  of  resources 
required,  identification  of  the  personnel 
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who  will  perform  the  work,  and  a 
management  plan  with  description  of 
the  systems  and  procedures  which  will 
be  used  to  manage  the  progress,  budget 
and  operations  of  the  project. 

4.  Evaluation  (15  points):  Detailed 
plans  for  evaluating  the  degree  to  which 
the  program  achieves  the  purpose  of  the 
cooperative  agreement  (as  listed  in  the 
purpose  section,  and  above  in  the 
description  of  the  scope  of  plan.) 
Measures  must  be  objective  and 
quantitative  and  must  measure  the 
intended  outcome.  The  submission  of 
these  measures  shall  be  a  data  element 
to  be  submitted  with,  or  incorporated 
into  the  semiannual  progress  reports. 

5.  Budget  (reviewed,  but  not  scored): 
There  is  an  upper  limit  of  $250,000.  An 
application  submitted  with  a  budget 
over  $250,000,  will  be  reviewed  and,  if 
awarded,  only  partially  funded.  The 
budget  will  bie  reviewed  to  determine 
the  extent  to  which  it  is  reasonable, 
clearly  justified,  consistent  with  the 
intended  use  of  the  funds,  and 
allowable.  All  budget  categories  should 
be  itemized. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Interim  progress  report,  no  less 
than  90  days  before  the  end  of  the 
budget  period.  The  progress  report  will 
serve  as  yoiu  non-competing 
continuation  application,  and  must 
contain  the  following  elements: 

a.  Current  Budget  Period  Activities 
Objectives. 

b.  Current  Budget  Period  Financial 
Progress. 

c.  New  Budget  Period  Program 
Proposed  Activity  Objectives. 

d.  Detailed  Line-Item  Budget  and 
Justification. 

e.  Additional  Requested  Information. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Additional  Requirements 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  of  the  program 
announcement,  as  posted  on  the  CDC 
Web  site. 
AR-4    HIV/ AIDS  Confidentiality 

Provisions 


AR-5    HIV  Program  Review  Panel 
Requirements 

AR-7    Executive  Order  12372  Review 

AR-9    Paperwork  Reduction  Act 
Requirements 

AR-10    Smoke-Free  Workplace 
Requirements 

AR-11     Healthy  People  2010 

AR-12     Lobbying  Restrictions 

AR-14    Accounting  System 
Requirements 

AR-21     Small,  Minority,  and  Women- 
Owned  Business  i 

AR-22     Research  Integrity 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements, 
the  necessary  applications,  and 
associated  forms  can  be  found  on  the 
CDC  Web  site,  Internet  address:  http:// 
www.cdc.gov.  Click  on  "Funding"  then 
"Grants  and  Cooperative  Agreements". 

For  general  questions  about  this 
announcement,  contact:  Technical 
Information  Management,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Road,  Atlanta,  GA 
30341-^146,  Telephone:  770-488- 
2700. 

For  business  management  and  budget 
assistance,  contact:  Carlos  Smiley, 
Grants  Management  Specialist, 
Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and 
Prevention,  2920  Brandywrine  Road, 
Atlanta,  GA  30341^146,  Telephone: 
770-488-2722,  E-mail  address: 
anx3@cdc.gov. 

For  program  technical  assistance, 
contact:  Margaret  A.  Lampe,  RN, 
Project  Officer,  Division  of  HIV/AIDS 
Prevention,  Centers  for  Disease 
Control  and  Prevention,  1600  Clifton 
Road,  Mailstop  E— 45,  AUanta,  GA 
30333,  Telephone:  404-639-5189,  E- 
mail  address:  mlampe@cdc.gov. 

Dated:  June  7.  2003. 
Sandra  R.  Manning, 
Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention. 
|FR  Doc.  03-15217  Filed  6-16-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

(600ay-03-78] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 


Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project 

Delayed  symptoms  associated  with 
the  convalescent  period  of  a  dengue 
infection. — New — National  Center  for 
Infectious  Diseases  (NCID) — Centers  for 
Disease  Control  and  Prevention  (CDC). 
Dengue  is  a  vector-borne  febrile  disease 
of  the  tropics  transmitted  most  often  by 
the  mosquito  Aedes  aegypti.  Symptoms 
of  the  acute  disease  include  fever, 
headache,  rash,  retro-orbital  pain, 
myalgias,  arthralgias,  vomiting, 
abdominal  pain  and  hemorrhagic 
manifestations. 

Many  symptoms  are  mentioned  in  the 
medical  literature  as  associated  with  the 
convalescent  period  (three-eight  weeks) 
after  dengue  infection,  including 
depression,  dementia,  loss  of  sensation, 
paralysis  of  lower  and  upper  extremities 
and  larynx,  epilepsy,  tremors,  manic 
psychosis,  amnesia,  loss  of  visual 
acuity,  hair  loss,  and  peeling  of  skin.  No 
epidemiologic  study  has  been 
conducted  to  define  the  timing, 
frequency,  and  risk  factors  for  these 
symptoms.  The  objective  of  this  study  is 
to  examine  the  incidence  and 
characteristics  of  mental  health 
disorders  and  other  delayed 
complications  associated  with  dengue 
infection  and  convalescence.  The  study 
will  be  conducted  in  Puerto  Rico,  where 
dengue  is  endemic  and  causes  severe 
sporadic  epidemics.  Laboratory  positive 
confirmed  cases  of  dengue,  laboratory 
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negative  suspected  dengue  cases,  and 
neighborhood  controls  will  be 
prospectively  enrolled  in  the  study. 
Person-to-person  interviews  with  adults 


(age  18  years  or  greater),  will  be 
conducted  and  information  will  be 
collected  regarding  symptoms 
experienced  during  the  convalescent 


phase  of  the  infection.  There  are  no 
costs  to  respondents. 


Respondents 


Laboratory  positive  confirmed  dengue 

Dengue  negative  control 

Neighborfiood  control  

Total - 


Number  of 
respondents 


200 
200 
200 


Number  of 

responses  per 

respondent 


Average 

burden  per 

response 

(in  hrs.) 


60/60 
60/60 
60/60 


Total  burden 
(in  hrs.) 


400 
400 
400 

1200 


Dated:  June  10.  2003. 
Thomas  A.  Bartenield,    ' 

'Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control, 
and  Prevention. 

[FR  Doc.  03-15214  Filed  6-16-03;  8:45  am] 
BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30  DAY-47-03] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  or  by  fax  to  (202) 
395-6974.  Written  comments  should  be 
received  within  30  days  of  this  notice. 

Proposed  Project 

A  Research  Program  to  Develop 
Optimal  NIOSH  Alerts  in  Farming 
(OMB  No.  0920-0501)— REVISION— 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH),  Centers  for 
Disease  Control  and  Prevention  (CDC). 

The  mission  of  the  National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH)  is  to  promote  "safety  and 
health  at  work  for  all  people  through 
research  and  prevention."  Alerts  are 
some  of  the  primary  publications  by 
which  NIOSH  communicates  health  and 
safety  recommendations  to  at-risk 


workers.  Each  Alert  is  mailed  to  workers 
ciffected  by  a  particular  health  or  safety 
hazard  and  contains  information  about 
the  nature  of  the  hazard,  as  well  as 
recommendations  for  avoiding  or 
controlling  it.  Despite  the  important  role 
of  Alerts  in  conveying  health  and  safety 
information  to  workers,  these 
publications  have  not  been  routinely 
pretested  and  evaluated  for 
effectiveness.  Therefore,  it  is  important 
to  continue  research  that  examines  the 
degree  to  which  the  NIOSH  Alerts 
produce  risk  awareness,  as  well  as 
comprehension,  acceptance  and  use  of 
the  recommended  health  and  safety 
measures. 

The  OMB-approved  project,  "A 
Research  Program  to  Develop  Optimal 
NIOSH  Alerts  in  Fanning"  (0920-0501), 
applied  theoretical  advances  in 
communication  research  to  the 
development  of  NIOSH  Alerts  to  ensure 
maximal  effectiveness  in  conveying 
health  and  safety  information  to 
workers:  This  project  applied 
psychology  and  commiuiicatibn  theories 
to  experimentally  manipulate  features  of 
the  NIOSH  Alerts  and  examine  the 
effects  of  these  manipulations  on  the 
effectiveness  of  the  Alert.  To  design 
these  theory-based  Alerts,  the  concepts 
of  goal  attainment  imagery  and  risk 
imagery  were  applied.  Goal  attainment 
imagery  asks  the  readers  to  imagine 
themselves  carrying  out  the  safety 
recommendations  provided  in  the  Alert, 
while  risk  imagery  asks  the  readers  to 
imagine  themselves  in  a  high  risk 
situation  where  the  safety 
recommendations  are  not  followed. 

Field  research  from  the  project,  which 
applied  these  two  types  of  imagery,  has 
shown  that  farmers  who  received  em 
Alert  containing  goal  attainment 
imagery  found  the  Alert  easier  to 
visualize,  stronger,  more  convincing  and 
more  attention  getting  than  a  standard 
Alert.  Farmers  w^o  received  an  Alert 


with  goal  attaiimient  imagery  reported 
heightened  perceptions  of  risk 
awareness  and  more  positive  attitudes 
toward  engaging  in  safety 
recommendations.  In  addition,  they 
reported  that  they  would  be  more  likely 
to  pass  the  information  on  to  other 
farmers.  No  differences  were  found 
between  farmers  who  received  Alerts 
containing  risk  imagery  and  farmers 
who  received  a  standard  Alert. 
Therefore,  goal  attainment  imagery  , 
seemed  to  have  the  strongest  effect 
when  included  in  the  Alerts. 

The  original  OMB-approved  protocol 
proposed  that  a  national  mail-out  survey 
would  be  conducted  in  order  to  test  the 
generalizability  of  the  data  collected  in 
the  field.  Farmers  would  receive  ^ 
experimental  (high  imagery)  or  a 
standard  version  of  an  Alert  along  with 
a  survey  to  complete  and  return  to 
NIOSH.  However,  based  on  results  from 
similar  projects,  we  have  learned  that 
mail  surveys  generate  low  response 
rates.  We  propose  changing  the  data 
Collection  format  from  a  mail  survey  to 
a  telephone  survey.  Farmers  would 
receive  an  experimental  version  of  the 
Alert  and  then  be  contacted 
approximately  two  weeks  later  to 
complete  a  telephone  siurey. 

This  change  to  the  data  collection 
format  would  serve  three  purposes.  It  is 
expected  that  the  response  rate  for  the 
telephone  survey  would  be  Considerably 
higher  than  the  response  rate  for  the 
mail  survey.  Also,  surveying  a  national 
sample  of  farmers  would  allow  us  to 
generalize  the  results  to  the  broader 
population  of  farmers.  Finally,  the 
distribution  of  the  experimental  Alerts 
is  similar  to  the  way  in  which  NIOSH 
Alerts  are  distributed  to  at  risk  workers 
and  would  present  an  opportunity  to 
test  the  effectiveness  of  this  distribution 
method.  The  annual  burden  for  this  data 
collection  is  133  hours. 
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Respondent 


Farmers 


Number  of 
respondents 


400 


Number  of 
responses 

per 
resporxlent 


1 


Average  bur- 
den per 
resportse 
(in  hours) 


20/60 


Dated:  June  11.  2003. 
Thomas  A.  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

(FR  Doc.  03-15215  Filed  6-16-03;  8:45  am) 
BNJJNO  COOe  4163-1»-# 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cfifrs  fof  DJaaaaa  Contro4  and 
Prevention 

[30  DAY-4»-03] 

Agency  Fomw  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Office!  at  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer,  Hiunan 
Resources  and  Housing  Branch.  New 
Executive  Office  Building,  Room  10235. 
Washington.  DC  20503  or  by  fax  to  (202) 
395-6974.  Written  comments  should  be 
received  within  30  days  of  this  notice. 

Propoaed  Project 

The  National  Tobacco  Control 
Program  (NTCP)  Chronicle  Progress 
Reporting  System — New — National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion  (NCCDPHP). 
Centers  for  Disease  Control  and 
Prevention  (CDC).  Tobacco  use  is  the 
single  most  preventable  cause  of  death 
and  disease  in  the  United  States.  Most 
people  begin  using  tobacco  in  early 
adolescence.  Tobacco  use  causes  more 
than  430,000  deaths  annually  in  the 
nation  and  costs  approximately  $50-70 
billion  in  medical  expenses  alone.  The 
Centers  for  Disease  Control  and 


Prevention's  (CDC)  Office  on  Smoking 
and  Health  (OSH)  provides  funding  to 
health  departments  of  states  and 
territories  to  develop,  implement  and 
evaluate  comprehensive  Tobacco 
Control  Programs  (TCPs)  based  on  CDC 
guidelines  provided  in  Best  Practices  for 
Comprehensive  Tobacco  Control 
Programs- August  1999  (Atlanta,  GA, 
HHS).  TCPs  are  population-based, 
public  health  programs  that  design, 
implement  and  evaluate  public  health 
prevention  and  control  strategies  to 
reduce  disease,  disability  and  death 
related  to  tobacco  use  and  to  reach  those 
communities  most  impacted  by  the 
burden  of  tobacco  use  (e.g.,  racial/ethnic 
populations,  nual  dwellers,  and  the 
economically  disadvantaged).  Support 
for  these  programs  is  a  cornerstone  of 
the  OSH's  strategy  for  reducing  the 
burden  of  tobacco  use  throughout  the 
nation.  CDC,  Office  on  Smoking  and 
Health  is  authorized  under  sections  301 
and  317(k)  of  the  Public  Health  Service 
Act  (42  U.S.C.  section  241  and  247b(k)). 

As  outlined  in  45  CFR  subtitle  A, 
§  92.40.  funding  recipients  are  required 
to  submit  twice  yearly  progress  reports 
to  CDC.  These  reports  are  used  by  both 
the  Procurement  and  Grants  Office 
(PGO)  to  monitor  program  compliance, 
and  by  OSH  managers  and  Project 
Officers  (POs)  to  identify  training  and 
technical  assistance  needs;  monitor 
compliance  with  cooperative  agreement 
requirements;  evaluate  the  progress 
made  in  achieving  national  and 
program-specific  goals;  and  respond  to 
inquiries  regarding  program  activities 
and  effectiveness.  Funding  recipients 
currently  have  a  wide  latitude  in  the 
content  of  the  information  they  report 
with  some  recipients  providing 
extensive  and  detailed  programmatic 
information  and  others  providing 
minimal  detail  regarding  TCP 
operations.  Historically,  information  has 
been  collected  and  transmitted  via  hard- 
copy  paper  document.  The  manual 


reporting  system  significantly  impacts 
the  OSH's  staff^  ability  to  accomplish  its 
responsibilities  resulting  from  providing 
TCP  funds,  particularly  with  respect  to 
compiling,  summarizing  and  reporting 
aggregate  TCP  program  information. 

In  responding  to  the  fednal 
government's  E-Govemment  initiative, 
the  proposed  change  in  progress  report 
collection  methodology  is  driven  by 
OSH's  development  of  an  electronic 
progress  reporting  system  to  collect  state 
TCP  information.  The  proposed 
reporting  system  will  utilize  a  more 
formal,  systematic  method  of  collecting 
information  that  has  historically  been 
requested  from  individual  TCPs  and 
will  standardize  the  content  of  this 
information.  This  will  fecilitate  OSH 
staff's  ability  to  fulfill  its  obligations 
under  the  cooperative  agreements;  to 
monitor,  evaluate  and  compare 
individual  programs;  and  to  assess  and 
report  aggregate  information  regarding 
the  overall  effectiveness  of  OSH's 
National  Tobacco  Control  Program 
(NTCP).  It  will  also  support  OSH's 
broader  mission  of  reducing  the  burden 
of  tobacco  use  by  enabling  OSH  staff  to 
more  effectively  identify  the  strengths 
and  weaknesses  of  individual  TCPs;  to 
identify  the  strength  of  national 
movement  toward  reaching  the  goals 
specified  in  Healthy  People  2010;  and  to 
disseminate  information  related  to 
successful  public  health  interventions 
implemented  by  these  organizations  to 
prevent  and  control  the  burden  of 
tobacco  use.  The  OSH  anticipates  that 
the  state  biuden  of  providing  hard-copy 
reports  will  be  reduced  with  the 
introduction  of  the  web-based  progress 
reporting  system.  It  is  assumed  that 
states  will  experience  a  learning  curve 
in  using  this  application,  and  the 
reported  burden  will  be  reduced  once 
they  have  familiarized  themselves  with 
this  system.  The  annual  burden  for  this 
data  collection  is  612  hours. 


Respondents 

Number  of 
respondents 

Numt>erof 
responses 

per 
respondent 

Average  bur- 
den per 
respondent 
(in  hours) 

States  and  DC 

51 

2 

6 
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Dated:  June  11.  2003. 
Thomas  A.  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
=  and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  03-15216  Filed  6-16-03;  8:45  am) 

BILUNG  COOE  416S-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

Privacy  Act  of  1974;  Report  of  New 
System 

AGENCY:  Department  of  Health  and 
Human  Services  (HHS),  Centers  for 
Medicare  &  Medicaid  Services  (CMS). 
ACTION:  Notice  of  New  System  of 
Records  (SOR). 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974. 
we  are  proposing  to  establish  a  new 
system  of  records,  called  the  "MLN 
Registration  and  Product  Ordering 
System  (MLNR-POS),"  HHS/CMS/CMM 
No.  09-70-0542.  The  primary  piu-pose 
of  the  system  of  records  is  to  provide 
CMS  with  greater  effi,ciency  Ih  MLNR- 
POS  product  fulfillment  and  improve 
management  of  MLNR-POS  educational 
product  inventory.  This  system  will  also 
provide  CMS  with  an  automated 
registration  system  that  will  allow 
health  care  providers  to  register  for  CMS 
educational  programs  and  order  CMS 
educational  products.  If  in  the  event 
that  CMS  becomes  an  accredited 
provider  of  continuing  education 
credits,  this  system  will  provide  CMS 
with  the  ability  to  track  awarded 
continuing  education  credits  as  required 
by  the  accrediting  organizations. 

Information  retrieved  from  this 
system  of  records  will  be  used  to 
support  regulatory,  reimbursement,  and 
policy  functions  performed  within  the 
agency  or  by  a  contractor  or  consultant; 
support  constituent  requests  made  to  a 
Congressional  representative;  and 
support  litigation  involving  the  agency. 

We  have  provided  background 
information  about  the  proposed  system 
in  the  SUPPLEMENTARY  INFORMATION 
section,  below.  Although  the  Privacy 
Act  requires  only  that  the  "routine  use" 
portion  of  the  system  be  published  for 
comment,  CMS  invites  comments  on  all 
portions  of  this  notice.  See  EFFECTIVE 
DATES  section  forocomment  period. 
DATES:  CMS  filed  a  new  system  report 
with  the  Chair  of  the  House  Committee 
on  Government  Reform  and  Oversight, 
the  Chair  of  the  Senate  Committee  on 
Governmental  Affairs,  and  the 


Administrator,  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget  (OMB)  on  May 
23,  2003.  In  any  event,  we  will  not 
disclose  any  information  imder  a 
routine  use  imtil  forty  (40)  calendar 
days  after  publication.  We  may  defer 
implementation  of  this  system  of 
records  or  one  or  more  of  the  routine 
use  statements  listed  below  if  we 
receive  comments  that  persuade  us  to 
defer  implementation. 
ADDRESSES:  The  public  should  address 
comments  to:  Director,  Division  of  • 
Privacy  Compliance  Data  Development 
(DPCDD),  CMS.  Room  N2-04-27.  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850.  Comments 
received  will  be  available  for  review  at 
this  location,  by  appointment,  during 
regular  business  hours.  Monday  through 
Friday  from  9;00  a.m.-3:00  p.m..  eastern 
time  zone. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Case,  Division  of  Provider 
Information  Planning  and  Development 
(DPIPD),  CMS,  Mail  Stop  C4-10-07, 
7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 
SUPPLEMENTARY  INFORMATION: 

L  Description  of  the  New  System  of 
Records 

A.  Statutory  and  Regulatory  Basis  for 
System  of  Records 

Title  IV  of  the  Benefits  Improvement 

Protection  Act  of  2000  (Pub.  L.  106- 

554,  Appendix  F) 
Title  IV  oi^the  Balanced  Budget  Act  of 

1997  Sections  1816(a)  and  1842  (a)  (3) 

of  the  Social  Security  Act 


B.  Background 

Studies  have  shown  that  providers  are 
very  interested  in  obtaining  information 
that  will  help  them  improve  their  billing 
procedures  and  improve  patient  care. 
These  studies  have  also  shown  that 
providers  are  limited  on  the  amount  of 
time  they  can  spend  away  bom  their 
practice  to  attend  conferences  and  sort 
though  the  multitude  of  correspondence 
that  they  receive  on  a  daily  basis. 
Distance  learning  is  an  educational 
avenue  that  physicians  find  an 
appealing  alternative.  Studies  have 
shown  that  health  care  providers  better 
utilize  educational  products  that 
provide  continuing  education  credits. 

This  registration  and  product  ordering 
system  will  allow  health  care  providers 
to  register  for  computer/web-based 
training  courses,  satellite  broadcasts  and 
train-the-trainer  sessions.  The  system 
will  also  allow  learners  to  order 
provider  educational  materials. 

CMS  is  considering  applying  to 
become  an  accredited  provider  of 


continuing  education.  If  accredited, 
CMS  will  use  this  system  to  track 
continuing  education  credit  information 
as  required  by  the  accrediting 
organizations. 

Accordii^  to  Donna  S.  Queeney  in  the 
American  Society  for  Training  and 
Development  Handbook,  Fourth 
Edition,  "continuing  professional 
education  often  is  used  as  a  component 
of  credentialing  with  the  intention  that 
it  will  help  practitioners  keep 
knowledge,  skills  and  performance 
abilities  ciurent."  Ms.  Queeney  also 
states  "required  continuing  education 
must  be  accessible  to  practitioners 
regardless  of  their  work  schedules, 
geographic  locations,  or  other  mitigating 
factors.  The  solo  practitioner  in  a  rural 
area  needs  ready  access  to  continuing 
education  just  as  much  as  the  group 
practitioner  in  a  major  metropolitan 
area." 

n.  Collection  and  Maintenance  of  Data 
in  the  S3rstem 

A.  Scope  of  the  Data  Collected 

The  MLNR-POS  database  will  collect 
and  store  the  health  care  provider's  first 
and  last  name,  mailing  address, 
provider  type,  facility  type,  telephone 
niunber,  fax  number  and  email  address. 
If  CMS  becomes  an  accredited  provider 
of  continuing  education  credits,  this 
system  may  also  contain  social  security 
number,  provider  nimiber.  UPIN 
nimiber  or  contractor  ID  number. 

This  information  will  be  used  by  CMS 
and  CMS  contractors  to  confirm 
registration  and  report  aggregate  data 
and  allow  health  care  providers  to 
retrieve  their  own  educational 
information. 

B.  Agency  Policies,  Procedures,  and 
Restrictions  on  the  Routine  Use 

The  Privacy  Act  permits  us  to  disclose 
information  without  an  individual's 
consent  if  the  information  is  to  be  used 
for  a  purpose  that  is  compatible  with  the 
purpose(s)  for  which.the  information 
was  collected.  Any  such  disclosure  of 
data  is  known  as  a  "routine  use."  The 
government  will  only  release  MLNR- 
POS  information  that  can  be  associated 
with  an  individual  as  provided  for 
imder  "Section  IH.  Entities  Who  May 
Receive  Disclosures  Under  Routine 
Use."  Both  identifiable  and  non- 
identifiable  data  may  be  disclosed  under 
a  routine  use.  Identifiable  data  includes 
individual  records  with  MLNR-POS 
information  and  identifiers.  Non- 
identifiable  data  includes  individual 
records  with  MLNR-POS  information 
and  masked  identifiers  or  MLNR-POS 
information  with  identifiers  stripped 
out  of  the  file. 
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CMS  will  only  disclose  the  minimiun 
personal  data  necessary  to  achieve  the 
purpose  of  the  MLNR-POS.  CMS  has  the 
following  policies  and  procedures 
concerning  disclosures  of  information 
that  will  be  maintained  in  the  system. 
In  general,  disclosure  of  information 
from  the  SOR  will  be  approved  only  for 
the  minimum  information  necessary  to 
accomplish  the  purpose  of  the 
disclosure  after  CMS: 

1 .  Determines  that  the  use  or 
disclosure  is  consistent  with  the  reason 
that  the  data  are  being  collected;  e.g., 
tracking,  reporting  and  accounting  the 
disclosures  made  from  all  CMS  systems 
of  records  as  permitted  by  the  Privacy 
Act  and  HIPAA. 

2.  Determines  that: 

a.  The  purpose  for  which  the 
disclosure  is  to  be  made  can  only  be 
accomplished  if  the  record  is  provided 
in  individually  identifiable  form; 

b.  The  purpose  for  which  the 
disclosure  is  to  be  made  is  of  sufficient 
importance  to  warrant  the  effect  and/or 
risk  on  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  and 

c.  There  is  a  strong  probability  that 
the  proposed  use  of  the  data  would,  in 
fact,  accomplish  the  stated  purpose(s). 

3.  Requires  the  information  recipient 
to: 

a.  Establish  administrative,  technical, 
and  physical  safeguards  to  prevent 
unauthorized  use  of  disclosure  of  the 
record; 

b.  Remove  or  destroy  at  the  earliest 
time  all  individually,  identifiable 
information;  and 

c.  Agree  to  not  use  or  disclose  the 
information  for  any  purpose  other  than 
the  stated  purpose  under  which  the 
information  was  disclosed. 

4.  Determines  that  the  data  are  valid 
and  reliable. 

m.  Proposed  Routine  Use  Disclosures 
of  Data  in  the  System 

A.  Entities  That  May  Receive 
Disclosures  Under  Routine  Use 

These  routine  uses  specify 
circumstances,  in  addition  to  those 
provided  by  statute  in  the  Privacy  Act 
of  1974,  under  which  CMS  may  release 
information  from  the  MLNR-POS 
without  the  consent  of  the  individual  to 
whom  such  information  pertains.  Each 
proposed  disclosure  of  information 
under  these  routine  uses  will  be 
evaluated  to  ensure  that  the  disclosure 
is  legally  permissible,  including  but  not 
limited  to  ensuring  that  the  purpose  of 
the  disclosure  is  compatible  with  the 
purpose  for  which  the  information  was 
collected.  CMS  proposes  to  establish  the 
following  routine  use  disclosures  of 
information  maintained  in  the  system: 


1.  To  agency  contractors,  or       » 
consultants  that  have  been  contracted 
by  the  agency  to  assist  in  the 
performance  of  a  service  related  to  this 
system  of  records  and  that  need  to  have 
access  to  the  records  in  order  to  perform 
the  activity. 

CMS  contemplates  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  CMS  may  enter 
into  a  contractual  or  similar  agreement 
with  a  third  party  to  assist  in 
accomplishing  agency  business 
functions  relating  to  purposes  for  this 
system  of  records. 

CMS  occasionally  contracts  out 
certain  of  its  functions  when  doing  so 
would  contribute  to  effective  and 
efficient  operations.  CMS  must  be  able 
to  give  a  contractor  whatever 
information  is  necessary  for  the 
contractor  to  fulfill  its  duties.  In  these 
situations,  safeguards  are  provided  in 
the  contract  prohibiting  the  contractor 
from  using  or  disclosing  the  information 
for  any  purpose  other  than  that 
described  in  the  contract  and  requires 
the  contractor  to  retiun  or  destroy  all 
information  at  the  completion  of  the 
contract. 

2.  To  a  Member  of  Congress  or  to  a 
Congressional  staff  member  in  response 
to  an  inquiry  of  the  Congressional  Office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained. 

Individuals  sometimes  request  the 
help  of  a  Member  of  Congress  in 
resolving  some  issue  relating  to  a  matter 
before  CMS.  The  Member  of  Congress 
then  writes  CMS,  and  CMS  must  be  able 
to  give  sufficient  information  to  be 
responsive  to  the  inquiry. 

3.  To  the  Department  of  Justice  (DOJ), 
court  or  adjudicatory  body  when: 

a.  The  agency  or  any  component 
thereof,  or 

b.  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

c.  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
DOJ  has  agreedto  represent  the 
employee,  or 

a.  Tne  United  States  Government;  is 
a  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  by  careful  review, 
CMS  determines  that  the  records  are 
both  relevant  and  necessary  to  the 
litigation. 

Whenever  CMS  is  involved  in 
litigation,  or  occasionally  when  another 
party  is  involved  in  litigation  and  CMS's 
policies  or  operations  cotild  be  affected 
by  the  outcome  of  the  litigation,  CMS 
would  be  able  to  disclose  information  to 
the  DOJ,  court  or  adjudicatory  body 
involved.  A  determination  would  be 
made  in  each,  instance  that,  under  the 
circumstances  involved,  the  piuposes 


served  by  the  use  of  the  information  in 
the  particular  litigation  is  compatible 
with  a  purpose  for  which  CMS  collects 
the  information. 

B.  Additional  Pmvisions  Affecting 
Routine  Use  Disclosures 

In  addition,  CMS  policy  will  be  to 
prohibit  release  even  of  non-identifiable 
data,  except  pursuant  to  one  of  the 
routine  uses,  if  there  is  a  possibility  that 
an  individual  can  be  identified  through 
implicit  deduction  based  on  small  ceU 
sizes  (instances  where  the  patient 
population  is  so  small  that  individuals 
who  are  familiar  with  the  enrollees 
could,  because  of  the  small  size,  use  this 
information  to  deduce  the  identity  of 
the  beneficiary). 

This  System  of  Records  contains 
Protected  Health  Information  as  defined 
by  the  Department  of  Health  and  Human 
Services'  regulation  "Standards  for 
Privacy  of  Individually  Identifiable 
Health  Information"  (45  CFR  Parts  160 
and  164,  65  Federal  Register  82462  as 
amended  by  66^ Federal  Register  12434). 
Disclosures  of  Protected  Health 
Information  authorized  by  these  routine 
uses  may  only  be  made  if,  and  as, 
permitted  or  required  by  the  "Standards 
for  Privacy -of  Individu^y  Identifiable 
Health  Information/' 

IV.  Safieguards 

The  MLNR-POS  will  conform  to 
applicable  law  and  policy  governing  the 
privacy  and  security  of  Federal 
automated  information  systems.  These 
include  but  are  not  limited  to:  the 
Privacy  Act  of  1974,  Computer  Security 
Act  of  1987,  the  Paperwork  Reduction 
Act  of  1995,  the  Clinger-Cohen  Act  of 
1996,  and  OMB  Circular  A-130, 
Appendix  HI,  "Security  of  Federal 
Automated  Information  Resources." 
CMS  has  prepared  a  comprehensive 
system  security  plan  as  required  by 
OMB  CirCTilar  A-130,  Appendix  ID. 
This  plan  conforms  fully  to  guidance 
issued  by  the  National  Institute  for 
Standards  and  Technology  (NIST)  in 
NIST  Special  Publication  800-18. 
"Guide  for  Developing  Security  Plans 
for  Information  Technology  Systems." 
Paragraphs  A-C  of  this  section  highlight 
some  of  the  specific  methods  that  CMS 
is  using  to  ensure  the  security  of  this 
system  and  the  information  within  it. 

A.  Authorized  Users 

Personnel  having  access  to  the  system 
have  been  trained  in  Privacy  Act 
requirements.  Employees  who  maintain 
records  in  the  system  are  instructed  not 
to  release  any  data  until  the  intended 
recipient  agrees  to  implement 
appropriate  administrative,  technical, 
procedural,  and  physical  safeguards 
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sufficient  to  protect  the  confidentiality 
of  the  data  and  to  prevent  unauthorized 
access  to  the  data.  Records  are  used  in 
a  designated  work  area  and  system 
location  is  attended  at  all  times  during 
working  hours. 

To  ensure,  security  of  the  data,  the 
proper  level  of  class  user  is  assigned  for 
each  individual  user  level.  This 
prevents  unauthorized  users  from 
accessing  and  modifying  critical  data. 
The  system  database  configuration 
includes  five  classes  of  database  users: 

•  Database  Administrator  class  owns 
the  database  objects  (e.g.,  tablq^, 
triggers,  indexes,  stored  procedures, 
packages)  and  has  database 
administration  privileges  to  these 
objects. 

•  Quality  Control  Administrator  class 
has  read  and  write  access  to  key  fields 
in  the  database; 

•  Quality  Index  Report  Generator 
class  has  read-only  access  to  all  fields 
and  tables; 

•  Policy  Research  class  has  query 
access  to  tables,  but  are  not  allowed  to 
access  confidential  patient 
identification  information;  and 

•  Submitter  class  has  read  and  write 
access  to  database  objects,  but  no 
database  administration  privileges. 

B.  Physical  Safeguards 

All  server  sites  v«ll  implement  the 
follovdng  minimum  requirements  to 
assist  in  reducing  the  exposure  of 
computer  equipment  and  thus  achieve 
an  optimum  level  of  protection  and 
security  for  the  CMS  system: 

Access  to  all  servers  is  to  be 
controlled,  with  access  limited  to  only 
those  support  personnel  with  a 
demonstrated  need  for  access.  Servers 
are  to  be  kept  in  a  locked  room 
accessible  only  by  specified 
management  and  system  support 
personnel.  Each  server  is  to  require  a 
specific  log-on  process.  All  entrance 
doors  are  identified  and  marked.  A  log 
is  kept  of  all  personnel  who  were  issued 
a  security  card,  key  and/ or  combination, 
which  grants  access  to  the  room  housing 
the  server,  and  all  visitors  are  escorted 
while  in  this  room.  All  servers  are 
housed  in  an  area  where  appropriate 
environmental  security  controls  are 
implemented,  which  include  measures 
implemented  to  mitigate  damage  to 
Automated  Information  Systems  (AIS) 
resources  caused  by  fire,  electricity, 
water  and  inadequate  climate  controls. 

Protection  applied  to  the 
workstations,  servers  and  databases 
include: 

•  User  Log-on — ^Authentication  is  to 
be  performed  by  the  Primary  Domain 
Controller/Backup  Domain  Controller  of 
the  log-on  domain. 


•  Workstation  Names — Workstation 
naming  conventions  may  be  defined  and 
implemented  at  the  agency  level. 

•  Hours  of  Operation — May  be 
restricted  by  Windows  NT.  When 
activated  all  applicable  processes  will 
automatically  shut  dowm  at  a  specific 
time  and  not  be  permitted  to  resume 
until  the  predetermined  time.  The 
appropriate  hoiu%  of  operation  are  to  be 
determined  and  implemented  at  the 
agency  level. 

•  Inactivity  Lockout — Access  to  the 
NT  workstation  is  to  be  automatically 
locked  after  a  specified  period  of 
inactivity. 

•  Warnings — Legal  notices  and 
security  warnings  are  to  be  displayed  on 
all  servers  and  workstations. 

•  Remote  Access  Security — Windows 
NT  Remote  Access  Service  (RAS) 
security  handles  resource  access 
control.  Access  to  NT  resources  is  to  be 
controlled  for  remote  users  in  the  same 
manner  as  local  users,  by  utilizing 
Windows  NT  file  and  sharing 
permissions.  Dial-in  access  can  be 
granted  or  restricted  on  a  user-by-user 
basis  through  the  Windows  NT  RAS 
administration  tool. 

C.  Pmcedural  Safeguards 

All  automated  systems  must  comply 
with  Federal  laws,  guidance,  and 
policies  for  information  systems 
security.  These  include,  but  are  not 
limited  to:  the  Privacy  Act  of  1974;  the 
Computer  Secimty  Act  of  1987;  OMB 
Circular  A-130,  revised;  Information 
Resource  Management  Circular  #10; 
HHS  AIS  Security  Program;  the  CMS 
Information  Systems  Security  Policy,  - 
Standards,  and  Guidelines  Handbook; 
and  other  CMS  systems  security 
policies.  Each  automated  information 
system  should  ensure  a  level  of  security 
commensurate  with  the  level  of 
sensitivity  of  the  data,  risk,  and 
magnitude  of  the  harm  that  may  result 
from  the  loss,  misuse,  disclosure,  or 
modification  of  the  information 
contained  in  the  system. 

V.  EflRects  of  the  New  System  on 
Individual  Rights 

CMS  proposes  to  establish  this  system 
in  accordance  with  the  principles  and 
requirements  of  the  Privacy  Act  and  will 
collect,  use,  and  disseminate 
information  only  as  prescribed  therein. 
Data  in  this  system  will  be  subject  to  the 
authorized  releases  in  accordance  with 
the  routine  uses  identified  in  this 
system  of  records. 

CMS  will  monitor  the  collection  and 
reporting  of  MLNR-POS  data.  MLNR- 
POS  information  is  submitted  to  CMS 
through  standard  systems.  CMS  will  use 
a  variety  of  onsite  and  offsite  edits  and 


audits  to  increase  the  accuracy  of 
MLNR-POS  data. 

CMS  will  take  precautionary 
measures  [see  item  IV.,  above)  to 
minimize  the  risks  of  unauthorized 
access  to  the  records  and  the  potential 
harm  to  individual  privacy  or  other 
personal  or  property  rights  of  patients 
whose  data  are  maintained  in  the 
system.  CMS  will  collect  only  that, 
information  necessary  to  perform  the 
system's  functions.  In  addition,  CMS 
will  make  disclosiu^  from  the  proposed 
system  only  with  consent  of  the  subject 
individual,  or  his/her  legal 
representative,  or  in  accordance  with  an 
applicable  exception  provision  of  the 
Privacy  Act. 

CMS.  therefore,  does  not  anticipate  an 
unfavorable  effect  on  individual  privacy 
as  a  result  of  maintaining  this  system  of 
records. 

Dated:  May  23,  2003. 

Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  6- 
Medicaid  Services. 

(»-70-0542 

SYSTEM  NAME: 

MLN  Registration  and  Product 
Ordering  System,  (MLNR-POS),  HHS/ 
CMS/CMM. 

SECURITY  CLASSIFICATION: 

Level  3,  Privacy  Act  Sensitive.  - 

SYSTEM  location: 

HCFA  Data  Center,  7500  Security 
Boulevard,  North  Building,  First  Floor, 
Baltimore,  Maryland  21244-1850.  CMS 
contractors  and  agents  at  various 
locations. 

categories  Of  INDMOUALS  COVERED  BY  THE 
SYSTEM: 

This  system  will  contain  the  health 
care  provider's  first  and  last  name, 
mailing  address,  provider  type,  facility 
type,  telephone  niunber,  fax  numbers 
and  e-mail  address.  The  data 
submission  by  the  health  care  provider 
is  voluntary.  This  system  may  collect 
social  security  number,  provider 
number,  UPIN  number  or  contractor  ID 
number. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  will  contain  the  health 
care  provider's  first  and  last  name, 
mailing  address,  provider  type,  facility 
type,  telephone  number,  faxniunbers 
and  e-mail  address.  The  data 
submission  by  the  health  care  provider 
is  volimtary.  This  system  may  collect 
social  secxuity  number,  provider 
number,  UPIN  number  or  contractor  ID 
number. 
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AUTHOeiTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Title  IV  of  the  Benefits  Improvement 
Protection  Act  of  2000  (Pub.  L.  106-554, 
Appendix  F)  Title  IV  of  the  Balanced 
Budget  Act  of  1997  Sections  1816(a)  and 
1842(a)(3)  of  the  Social  Security  Act 

PURPOSE(S): 

The  primary  purpose  of  the  system  of 
records  is  to  provide  CMS  with  greater 
efficiency  in  MLNR-POS  product 
fulfillment  and  improve  management  of 
MLNR-POS  educational  product 
inventory.  This  system  will  also  provide 
CMS  with  an  automated  registration 
system  that  will  allow  health  care 
providers  to  register  for  CMS 
educational  programs  and  order  CMS 
educational  products.  If  in  the  event 
that  CMS  becomes  an  accredited 
provider  of  continuing  education 
credits,  this  system  will  provide  CMS 
with  the  ability  to  track  awarded 
continuing  education  credits  as  required 
by  the  accrediting  organizations. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDtNC  CATEGORIES  OR  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  routine  uses  specify 
circumstances,  in  addition  to  those 
provided  by  statute  in  the  Privacy  Act 
of  1974,  under  which  CMS  may  release 
information  from  the  MLNR-POS 
Registration  and  Product  Ordering 
System  without  the  consent  of  the 
individual  to  whom  such  information 
pertains.  Each  proposed  disclosiue  of 
information  under  these  routine  uses 
will  be  evaluated  to  ensure  that  the 
disclosure  is  legally  permissible, 
including  but  not  limited  to  ensuring 
that  the  purpose  of  the  disclosure  is 
compatible  with  the  purpose  for  which 
the  information  was  collected.  In 
addition,  CMS  policy  will  be  to  prohibit 
release  even  of  non-identifiable  data, 
except  pursuant  to  one  of  the  routine 
uses,  if  there  is  a  possibility  that  an 
individual  can  be  identified  through 
implicit  deduction  based  on  small  cell 
sizes  (instances  where  the  patient 
population  is  so  small  that  individuals 
who  are  familiar  with  the  enroUees 
could,  because  of  the  small  size,  use  this 
information  to  deduce  the  identity  of 
the  beneficiary).  Be  advised,  this  System 
of  Records  contains  Protected  Health 
Information  as  defined  by  the 
Department  of  Health  and  Human 
Services'  (HHS)  regulation  "Standards 
for  Privacy  of  Individually  Identifiable 
Health  Information"  (45  CFR  parts  160 
and  164,  65  FR  8462  as  amended  by  66 
.  FR  12434).  Disclosures  of  Protected 
Health  Information  authorized  by  these 
routine  uses  may  only  be  made  if,  and 
as,  permitted  or  required  by  the 


"Standards  for  Privacy  of  Individually 
Identifiable  Health  Information." 

1.  To  agency  contractors,  or 
consultants  that  have  been  contracted 
by  the  agency  to  assist  in  the 
performance  of  a  service  related  to  this 
system  of  records  and  that  need  to  have 
access  to  the  records  in  order  to  perform 
the  activity. 

2.  To  a  Member  of  Congress  or  to  a 
Congressional  staff  member  in  response 
to  an  inquiry  of  the  Congressional  Office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained. 

3.  To  the  Department  of  Justice  (DOJ), 
court  or  adjudicatory  body  when: 

a.  The  agency  or  any  component 
thereof;  or 

b.  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

c.  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
DOJ  has  agreedto  represent  the 
employee;  or 

d.  The  United  States  Government;  is 
a  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  by  careful  review, 
CMS  determines  that  the  records  are 
both  relevant  and  necessarj'  to  the 
litigation. 

t 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  paper  and 
magnetic  media. 

RETRIEV  ABILITY: 

The  health  care  provider,  through 
their  self-identified  user  ID  and 
password  can  retrieve  their  own  , 

records.  Those  with  database 
administrative  access  may  also  access 
the  database  information. 

SAFEGUARDS: 

CMS  has  safeguards  for  authorized 
users  and  monitors  such  users  to  ensure 
against  excessive  or  unauthorized  use. 
Personnel  having  access  to  the  system 
have  been  trained  in  the  Privacy  Act 
and  systems  security  requirements. 
Employees  who  maintain  records  in  the 
system  are  instructed  not  to  release  any 
data  until  the  intended  recipient  agrees 
to  implement  appropriate 
administrative,  technical,  procedural, 
and  physical  safeguards  sufficient  to 
protect  the  confidentiality  of  the  data 
and  to  prevent  imauthorized  access  to 
the  data. 

In  addition,  CMS  has  physical        , 
safeguards  in  place  to  reduce  the 
exposure  of  computer  equipment  and 
thus  achieve  an  optimum  level  of 
protection  and  security  for  the  CMS 
system.  For  computerized  records. 


safeguards  have  been  established  in 
accordance  with  HHS  standards  and 
National  Institute  of  Standards  and 
Technology  guidelines;  e.g.,  security 
codes  will  be  used,  limiting  access  to 
authorized  personnel.  System  securities 
are  established  in  accordance  with  HHS, 
Information  Resource  Management 
Circular  #10,  Automated  Information 
Systems  Security  Program;  CMS 
Information  Systems  Security, 
Standards  Guidelines  Handbook  and 
OMB  Circular  No.  A-130  (revised) 
Appendix  III. 

RETENTION  AND  DISPOSAL: 

Records  are  disposed  of  in  accordance 
with  established  CMS,  Privacy  Act  and 
HIPAA  retention  guidelines.  CMS  will 
conduct  periodic  reviews  to  determine 
if  these  records  are  historical  and 
should  be  placed  in  permanent  files 
after  established  retention  periods  and 
administrative  needs  of  CMS  have 
elapsed. 

The  records  are  maintained  online  in 
the  system  for  8  years.  After  an  8-year 
period,  the  records  are  transferred  to  an 
inactive  file  and  destroyed  2  months 
later. 

Note:  The  Department  of  Justice  issued  a 
directive  in  1992  prohibiting  the  destruction 
of  Medicare  claims/administrative  records. 
Therefore,  all  Medicare  claims-related/ 
administrative  data  will  be  retained  until  the 
freeze  is  lifted." 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Provider  Communications 
Group  (PCG),  Center  for  Medicare 
Management,  CMS,  Mail  Stop  Sl-05- 
06,  7500  Security  Boulevard,  Baltimore, 
Maryland,  21244-1850. 

NOTmCATION  procedure: 

For  purpose  of  access,  the  subject 
individual  should  write  to  the  system 
manager,  who  will  require  the  system 
name,  the  subject  individual's  name 
(woman's  maiden  name,  if  applicable), 
social  security  number  (SSN) 
(furnishing  the  SSN  is  voluntary,  but  it 
may  make  searching  for  a  record  easier 
and  prevent  delay),  address,  date  of 
correspondence  and  control  nimiber. 

record  access  procedure: 

For  purpose  of  access,  use  the  same 
procedures  outlined  in  Notification 
Procedures  above.  Requestors  should 
also  reasonably  specify  the  record 
contents  being  sought.  (These 
procediues  are  in  accordance  with 
Department  regulation  45  CFR 
5b.5(a)(2).) 

CONTESTING  RECORD  PROCEDURES: 

The  subject  individual  should  contact 
the  system  manager  named  above,  and 
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reasonably  identify  the  record  and 
specify  the  information  to  be  contested. 
State  the  corrective  action  sought  and 
the  reasons  for  the  correction  with 
supporting  justification.  (These 
procedures  are  in  accordance  with 
Department  regulation  45  CFR  5b.7.) 

RECORD  SOURCE  CATEGORIES: 

Data  submission  is  voluntary  and  is 
self  reported  by  the  health  care 
provider. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
[FR  Doc.  03-15120  Filed  6-16-03;  8:45  am] 

BILUNC  CODE  412(M>3-4> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  20030-0229] 

Draft  Guidance  for  industry  on 
Continuous  Marlceting  Appiications: 
Piiot  2— Scientific  Feedback  and 
Interactions  During  Development  of 
Fast  Track  Products  Under  the 
Prescription  Drug  User  Fee  Act 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  entitled  "Continuous 
Marketing  Applications:  Pilot  2 — 
Scientific  Feedback  and  Interactions 
During  Development  of  Fast  Track 
Products  Under  PDUFA."  This  guidance 
discusses  how  the  agency  will 
implement  a  pilot  program  for  frequent 
scientific  feedback  and  interactions 
between  FDA  and  applicants  during  the 
investigational  phase  of  the 
development  of  certain  Fast  Track  drug 
and  biological  products.  Applicants  are 
being  asked  to  apply  to  participate  in 
the  Pilot  2  program. 

DATES:  Submit  written  conunents  on  the 
draft  guidance  by  August  1,  2003. 
General  comments  on  agency  guidance 
documents  are  welcome  at  any  time. 
Submit  written  or  electronic  comments 
on  the  collection  of  information  by 
August  15,  2003. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240),  Center  for  Drug  Evaluation  and 
Research  (CDER),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857;  or  the  Office  of 
Communications,  Training,  and 


Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  1401  Rockville  Pike, 
Rockville,  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
either  office  in  processing  your  request. 
See  the  SUPPLEMENTARY  INFORMATKM 
section  for  electronic  access  to  the 
guidances. 

Submit  written  comments  on  the  draft 
guidance  and  on  the  collection  of 
information  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  on  the  draft 
guidance  and  the  collection  of 
information  to  http://wWw.fda.gov/ 
dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Jenkins,  Center  for  Drug  Evaluation  and 
Research  (HFD-020),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-594-3937,  or 

Robert  A.  Yetter,  Center  for  Biologies 
Evaluation  and  Research  (HFM-25), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852, 
301-827-0373. 
SUPPLEMENTARY  INFORMATION: 

,1.  Description  of  the  Guidance 

FDA  is  annoimcing  the  availability  of 
a  draft  guidance  for  industry  entitled 
"Continuous  Marketing  Applications: 
Pilot  2^Scientific  Feedback  and 
Interactions  During  Development  of  Fast 
Track  Products  Under  PDUFA."  In 
conjunction  with  the  June  2002 
reauthorization  of  the  Prescription  Drug 
User  Fee  Act  of  1992  (PDUFA),  FDA 
agreed  to  meet  specific  performance 
goals  (PDUFA  Goals).  The  PDUFA  Goals 
include  two  pilot  programs  to  explore 
the  continuous  marketing  application 
(CMA)  concept.  The  CMA  concept 
builds  on  the  current  practice  of 
interaction  between  FDA  and  applicants 
during  drug  development  and 
application  review  and  proposes 
opportunities  for  improvement. 

Under  this  CMA  pilot  program.  Pilot 
2,  certain  drug  and  biologic  products 
that  have  been  designated  as  Fast  Track 
(i.e.,  products  intended  to  treat  a  serious 
and/or  life-threatening  disease  for 
which  there  is  an  unmet  medical  need) 
are  eligible  to  participate  in  Pilot  2.  Pilot 
2  is  an  exploratory  program  that  will 
allow  FDA  to  evaluate  the  impact  of 
fi^quent  scientific  feedback  and 
interactions  with  applicants  during  the 
investigational  new  drug  application 
(IND)  phase.  Under  the  pilot  program,  a 
maximiun  of  one  Fast  Track  product  per 
review  division  in  CDER  and  CBER  will 
be  selected  to  participate.  This  guidance 
provides  information  regarding  the 


selection  of  participant  applications  for 
Pilot  2,  the  formation  of  agreements 
between  FDA  and  applicants  on  the  IND 
communication  process,  and  other 
procedural  aspects  of  Pilot  2.  The  FDA 
will  begin  accepting  applications  for 
participation  in  Pilot  2  on  October  1, 
2003. 

This  draft  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  draft  guidance,  when  finalized,  will 
represent  the  agency's  current  thinking 
on  this  topic.  It  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  the  public. 
An  alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regiilations. 

n.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  [see 
ADDRESSES)  written  or  electronic 
comments  on  the  draft  guidance  and  the 
information  collection.  Two  copies  of 
mailed  conunents  are  to  be  submitted, 
except  that  individual*  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  draft  guidance  and 
received  comments  are  available  for 
public  examination  in  the  Division  of 
Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday.    - 

m.  The  Paperwork  Reduction  Act  of 
1995 

Under  the  Paperwork  Reduction  Act 
(the  PRA)  (44  U.S.C.  3501-3520), 
Federal  agencies  must  obtain  approval 
fi-om  the  Office  of  Management  and 
Budget  (OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal  ■ 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
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collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  and  other  forms  of 
information  technology,  when 
appropriate. 

Title:  Draft  guidance  for  industry 
"Continuous  Marketing  Applications: 
Pilot  2 — Scientific  Feedback  and 
Interactions  During  Development  of  Fast 
Track  Products  Under  PDUFA. 

Description:  FDA  is  issuing  a  draft 
guidance  on  the  implementation  of  a 
pilot  program  to  provide  selected 
applicants  of  Fast  Track  drugs  or 
biologies  with  frequent  scientific 
feedback  and  interactions  during  the 
IND  development  phase.  The  draft 
guidance  describes  the  criteria, 
procedures,  and  the  application  process 
to  participate  in  Pilot  2. 

The  draft  guidance  describes  one 
collection  of  information:  Applicants 
who  would  like  to  participate  in  Pilot  2 
must  submit  an  application  (Pilot  2 
application)  containing  certain 
information  outlined  in  the  draft 
guidance.  The  purpose  of  the  Pilot  2 
application  is  for^he  applicants  to 
describe  how  their  designated  Fast 
Track  product  would  benefit  from 
enhanced  communications  between  the 
FDA  and  the  applicant  during  the 
product  development  process. 

Section  312.23  (21  CFR  312.23)  of  the 
FDA  regulations  states  that  information 
provided  to  the  agency  as  part  of  an  IND 
must  be  submitted  in  triplicate  and  with 
an  appropriate  cover  form.  Form  FDA 
1571  must  accompany  submissions 
under  INDs.  FDA  Form  1571  has  a  valid 
OMB  control  number:  OMB  Control  No. 
0910-0014,  which  expires  January  31. 
2006. 

In  the  draft  guidance  document,  CDER 
and  CBER  ask  that  a  Pilot  2  application 
be  submitted  as  an  amendment  to  the 
application  for  the  underlying  product 
under  the  requirements  of  §  312.23; 
therefore.  Pilot  2  applications  should  be 
submitted  to  the  agency  in  triplicate 


with  Form  FDA  1571.  The  agency 
recommends  that  a  Pilot  2  application 
be  submitted  in  this  manner  for  two 
reasons:  (1)  To  ensure  that  each  Pilot  2 
application  is  kept  in  the  administrative 
file  with  the  entire  underlying 
application  and  (2)  to  ensure  that 
pertinent  information  about  the  Pilot  2 
application  is  entered  into  the 
appropriate  tracking  databases.  Use  of 
the  information  in  the  agency's  tracking 
databases  enables  the  agency  to  monitor 
progress  on  activities. 

Under  the  draft  guidance,  the  agency 
asks  applicants  to  include  the  following 
information  in  the  Pilot  2  application: 

•  Cover  letter  prominently  labeled 
"Pilot  2  application;" 

•  IND  nimiber; 

•  Date  of  Fast  Track  designation; 

•  Date  of  the  end-of-phase  1  meeting, 
or  equivalent  meeting,  and  sunmiary  of 
the  outcome; 

•  A  timeline  of  milestones  from  the 
drug  or  biological  product  development 
program,  including  projected  date  of 
new  drug  application/biologic  licensing 
applications  submission; 

•  Overview  of  the  proposed  product 
development  program  for  a  specified 
disease  and  indication(s),  providing 
information  about  each  of  the  review 
disciplines  (e.g.,  continuous  marketing 
applications,  pharmacology/toxicology, 
clinical,  clinical  pharmacology  and 
biopharmaceutics) ; 

•  Rationale  for  interest  in 
participating  in  Pilot  2,  specifying  the 
ways  in  which  development  of  the 
subject  drug  or  biological  product 
would  be  improved  by  frequent 
scientific  feedback  and  interactions  with 
FDA  and  the  potential  for  such 
commimication  to  benefit  public  health 
by  improving  the  efficiency  of  the 
product  development  program;  and 

•  Draft  agreement  for  proposed 
feedback  and  interactions  with  FDA. 

This  information  will  be  used  by  the 
agency  to  determine  which  Fast  Track 


products  are  eligible  for  participation  in 
Pilot  2. 

Description  of  Respondents:  An 
applicant  for  a  drug  or  biological 
product  that  has  been  designated  as  Fast 
Track  under  section  112  of  the  FDA 
Modernization  Act  (21  U.S.C.  356). 

Burden  Estimate:  Table  1  of  this 
document  provides  an  estimate  of  the 
annual  reporting  burden^  for  the 
submission  of  a  Pilot  2  application 
under  the  guidance.  Participation  in  this 
pilot  program  will  be  voluntary. 

Based  on  the  number  of  approvals  for 
Fast  Track  designations  and  data 
collected  fitim  the  review  divisions  and 
offices  within  CDER  and  CBER,  FDA 
estimates  that  in  fiscal  year  (FY)  2002, 
109  drug  product  applications  and  46 
biological  products  had  Fast  Track 
designation.  FDA  anticipates  that 
approximately  85  drug  product 
applicants  (respondents)  and 
approximately  29  biological  product 
applicants  (respondents)  will  submit  at 
least  one  Pilot  2  application.  Based  on 
information  collected  from  offices 
within  CDER  and  CBER.  the  agency 
further  anticipates  that  the  total 
responses,  i.e.,  the  total  number  of 
applications  received  for  Pilot  2,  will  be 
90  for  drug  products  and  35  for 
biological  products.  The  hours  per 
response,  which  is  the  estimated 
number  of  hours  that  a  respondent 
would  spend  preparing  the  information 
to  be  submitted  in  a  Pilot  2  application 
in  accordance  with  the  draft  guidance, 
is  estimated  to  be  approximately  80 
hours.  Based  on  FDA's  experience,  we 
expect  it  will  take  respondents  this 
amount  of  time  to  obtain  and  draft  the 
information  to  be  submitted  with  a  Pilot 
2  application.  Therefore,  the  agency 
estimates  that  applicants  will  use 
approximately  10,000  hours  to  complete 
the  Pilot  2  applications. 

FDA  invites  comments  on  this 
analysis  of  information  collection 
burdens.       v 


Table  1.— Estimated  Annual  Reporting  Burden^ 


Pilot  2  application 

No.  of 
respondents 

No.  of  responses 
per  respondent 

Total  annual 
responses 

Hours  per 
response 

Total  hours 

CDER 

85 

1.06 

90 

,80 

7,200 

CBER 

29 

1.20 

35 

80 

2.800 

Total 

10.000 

■  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  information  collection. 


>  The  burden  estimate  is  for  the  application 
period  because  this  is  a  pilot  program  and  limited 
in  duration. 
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IV.  Electronic  Access 

Persons  with  access  to  the  Internet 
can  obtain  the  guidance  at  http:// 
www.fda.gov/cder/guidance/index.htm, 
or  http://www.fda.gov/cber/ 
guidelines. htmJ 

Dated:  June  9,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 
[PR  Doc.  03-15168  Filed  6-12-03;  11:36  am] 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  20030-0228] 

Draft  Guidance  for  Indus^  on 
Continuous  Marlceting  Applications: 
Pilot  1— Reviewable  Units  for  Fast 
Track  Products  Under  the  Prescription 
Drug  User  Fee  Act 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
availability  of  a  draft  guidance  for 
industry  entitled  "Continuous 
Marketing  Applications:  Pilot  1 — 
Reviewable  Units  for  Fast  Track 
Products  Under  PDUFA."  This  is  one  in 
a  series  of  guidance  documents  that 
FDA  agreed  to  draft  and  implement  in 
conjimction  with  the  June  2002 
reauthorization  of  the  Prescription  Drug 
User  Fee  Act  of  1992  (PDUFA).  Pilot  1 
will  enable  certain  applicants  to  receive 
early  feedback  on  portions  of  their 
applications.  Pilot  1  vdll  also  evaluate 
the  benefits  and  costs  of  providing 
applicants  early  feedback. 
DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  by 
August  1,  2003.  General  comments  on 
agency  guidance  documents  are 
welcome  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Division  of  Drug  Information  (HFE>- 
240),  Center  for  Drug  Evaluation  and 
Research  (CDER),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857;  or  to  the  Office  of 
Communications,  Training,  and 
Manufacturers  Assistance  (HFM-40). 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  1401  Rockville  Pike. 
Rockville.  MD  20852-1448.  Send  one 
self  addressed  adhesive  label  to  assist 
either  office  in  processing  your  request. 
Submit  written  comments  on  the  draft 
guidance  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 


Administration.  5630  Fishers  Lane.  rm. 
1061.  Rockville.  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  draft 
'guidance  document. 

TOR  FURTHER  INFORMATION  CONTACT:  John 
Jenkins,  Center  for  Drug  Evaluation  and 
Research  (HFD-020).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-594-3937,  or 
Robert  A.  Yetter,  Center  for  Biologies 
Evaluation  and  Research  (HFM-25), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852, 
301-827-0373. 
SUPPLEMENTARY  INFORMATION: 

I.  Description  of  the  Guidance 

FDA  is  announcing  the  availability  of 
a  draft  guidance  for  industry  entitled 
"Continuous  Marketing  Applications: 
Pilot  1 — Reviewable  Units  for  Fast  Track 
Products  Under  PDUFA."  hi 
conjunction  with  the  June  2002 
reauthorization  of  PDUFA.  FDA  agreed 
to  meet  specific  performance  goals 
(PDUFA  Goals).  The  PDUFA  Goals  ■ 
include  two  pilot  programs  to  explore 
the  continuous  marketing  application 
(CMA)  concept.  The  CMA  concept 
builds  on  the  current  practice  of 
interaction  between  FDA  and  applicants 
during  drug  development  and 
application  review  and  proposes 
opportimities  for  improvement. 

Under  this  CMA  pilot  program.  Pilot 
1 ,  applicants  submitting  new  drug 
applications  (NDAs)  or  biological 
licensing  applications  (BLAs)  for 
products  that  have  been  designated  as 
Fast  Track  drug  or  biological  products 
(i.e..  products  intended  to  treat  a  serious 
and/or  life-threatening  disease  for 
which  there  is  an  unmet  medical  need) 
may  be  eligible  to  submit  portions  of 
their  marketing  applications  (reviewable 
units)  in  advance  of  the  complete 
marketing  application.  FDA  has  agreed 
to  complete  reviews  of  reviewable  units 
within  a  specified  time  and  to  provide 
early  feedback  for  the  presubmissions  in 
the  form  of  discipline  review  letters. 

This  draft  guidance  provides 
information  on  how  the  agency  will 
implement  Pilot  1.  The  draft  guidance 
describes  Pilot  1  as  an  exploratory 
program  that  will  allow  FDA  to  evaluate 
the  added  value,  costs,  and  impact  of 
early  review  and  feedback  on  parts  of 
applications  (reviewable  units)  in 
advance  of  submission  of  the  complete 
application. 

This  draft  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  draft  guidance,  when  finalized,  vdll 


represent  the  agency's  current  thinking 
on  the  implementation  of  the  Pilot  1 
program  for  reviewable  units  of  certain 
Fast  Track  drug  and  biological  products. 
It  does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 

n.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  [see 
ADDRESSES)  written  or  electronic 
comments  on  the  draft  guidance.  Submit 
a  single  copy  of  electronic  comments  or 
two  copies  of  mailed  comments,  except 
that  individuals  may  submit  one  paper 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  draft  guidance  and 
received  comments  are  available  for 
public  examination  in  the  Division  of 
Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

m.  The  Paperwork  Reduction  Act  of 
1995 

This  notice  contains  no  new 
collections  of  informatioli.  The 
information  requested  for  a  reviewable 
imit  (a  predefined  portion  of  an  NDA  or 
BLA  that  may  be  submitted  prior  to 
submission  of  a  complete  NDA/BLA)  is 
already  covered  by  the  collection  of 
information  for  NDAs  and  BLAs  (21 
CFR  314.50  and  601.2).  This  notice 
merely  provides  applicants  an 
opportunity  to  submit  already  required 
information  in  advance  of  the  complete 
NDA  or  BLA. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520),  OMB  approved  the  information 
collection  for  an  application  to  market 
a  new  drug  and  assigned  it  OMB  control 
number  0910-0001  (expires  March  31, 
2005).  OMB  also  approved  the 
information  collection  for  an 
application  to  market  a  biologic  product 
and  assigned  it  OMB  control  number  . 
0910-0338  (expires  March  31,  2005). 

IV.  Electronic  Access 

Persons  with  access  to  the  Internet 
can  obtain  the  guidance  at  either  http:/ 
/www.fda.gov/cder/guidance/index.htm 
or  http://www.fda.gov/cber/ 
guidelines.htm. 

£>ated:  June  9,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 
(PR  Doc.  03-15167  Filed  6-16-03;  11:36  am] 
nUMG  COOE  4160-01-S 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportiinity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13),  the  Health 
Resources  and  Services  Administration 
(HRSA)  publishes  periodic  summaries 
of  proposed  projects  being  developed 
for  submission  to  OMB  under  the 
Paperwork-Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 


instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  Grants  for  Hospital 
Construction  and  Modernization — 
Federal  Right  of  Recovery  and  Waiver 
of  Recovery  (42  CFR,  Subpart  H)  (OMB 
No.  0915-0099) — Extension 

The  regulation  known  as  "Federal 
Right  of  Recovery  and  Waiver  of 


Recovery,"  provides  a  means  for  the 
Federal  Government  to  recover  grant 
funds  and  a  method  of  calculating 
interest  when  a  grant-assisted  facility 
under  Title  VI  and/or  XVI  is  sold  or 
leased,  or  there  is  a  change  in  use  of  the 
facility.  It  also  allows  for  a  waiver  of  the 
right  of  recovery  under  certain 
circumstances.  Facilities  are  required  to 
provide  written  notice  to  the  Federal 
Government  when  such  a  change 
occurs;  and  to  provide  copies  of  sales 
contracts,  lease  agreements,  estimates  of 
current  assets  and  liabilities,  value  of 
equipment,  expected  value  of  land  on 
the  new  owner's  books  and  remaining 
depreciation  for  all  fixed  assets  involved 
in  the  transactions,  and  other 
information  and  documents  pertinent  to 
the  change  of  status. 


_ . ^ 

Regulation 

Number  of 
respondents 

Responses  per 
respondent 

Hours  per 
respoonse 

Total  burden 
hours 

124  70Mb)  and  707  

20 

1 

3 

60 

Send  comments  to  Susan  G.  Queen, 
Ph.D.,  HRSA  Reports  Clearance  Officer, 
Room  14-45,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857.  Written  comments  should  be 
received  within  60  days  of  this  notice. 

Dated:  lune  10,  2003. 
Jane  Harrison, 

Director,  Division  of  Policy  Review  and         , 
Coordination. 

[PR  Doc.  03-15238  Filed  6-16-03;  8:45  am] 
BHJJNO  COOC  4168-19^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

[Announcement  Number:  HRSA-03-098] 

Maternal  and  Child  Health  Federal  Set- 
Aside  Program;  Special  Projects  of 
Regional  and  National  Significance; 
Sickle  Cell  Disease  and  Newtx>m 
Screening  Programs  (CFDA  #93.110) 

AGENCY:  Health  Resources.and  Services 

Administration,  HHS. 

ACTION:  Notice  of  availability  of  funds. 

summary:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  approximately  $3.71 
million  in  fiscal  year  (FY)  2003  funds  is 
available  to  fund  (1)  one  cooperative 


agreement  with  an  established  sickle 
cell  disease  (SCD)  organization  with  a    . 
national  scope  to  institute  a  project 
coordinating  center,  and  (2)  up  to  16 
grants  for  community-based  €CD 
projects  to  enhance  the  Sickle  Cell 
Disease  and  Newborn  Screening 
program  through  provision  of  outreach 
and  counseling  e^orts.  Eligibility  is 
open  to  any  public  or  private  entity, 
including  an  Indian  tribe  or  tribal 
organization  (as  defined  at  25  U.S.C. 
450b).  Awards  will  be  made  under  the 
program  authority  of  section  501(a)(2)  of 
the  Social  Security  Act,  the  Maternal 
and  Child  Health  (MCH)  Federal  Set- 
Aside  Program  (42  U.S.C.  701(a)(2)),  i.e.. 
Special  Projects  of  Regional  and 
National  Significance  (SPRANS).  Fimds 
for  these  awards  were  appropriated 
under  Public  Law  108-7,  the 
"Consolidated  Appropriation 
Resolution,  2003."  Up  to  $750,000  in  FY 
2003  funds  is  available  for  one 
cooperative  agreement  and  up  to  $2.96 
million  in  FY  2003  funds  is  available  for 
16  or  less  community-based  grants. 
Estimated  amount  for  each  community- 
based  grant  award  is  $185,000.  The 
project  period  for  the  awards  will  be  for 
two  years.  Funding  beyond  the  first  year 
is  dependent  upon  the  availability  of 
appropriated  funds  for  the  sickle  cell 
newborn  screening  program  in  FY  2004 
and  grantee  satisfactory  performance. 


DATES:  Applicants  for  this  program  are 
requested  to  notify  the  Maternal  and 
Child  Health  Bureau  (MCHB)  of  their 
intent  to  apply  by  June  25,  2003.  Please 
note  that  "notice  of  intent  to  submit  an 
application"  will  be  used  as  a 
mechanism  to  deliver  technical 
assistance  and  to  assist  in  the  planning 
of  the  objective  review;  it  is  not  a 
requirement  of  the  application  process. 
Notification  can  be  made  in  one  of  three 
ways:  telephone:  Carrie  Diener  at  301- 
443-1080;  email  cdienei®hrsa.gov; 
mail,  MCHB,  HRSA;  Division  for 
Children  with  Special  Health  Care 
Needs,  Parklawn  Building,  Room  18-20; 
5600  Fishers  Lane;  Rockville,  MD 
20857.  The  deadline  for  receipt  of 
applications  is  July  21,  2003. 
Applications  will  be  considered  "on 
time"  if  they  are  either  received  on  or 
before  the  deadline  date  or  postmarked 
on  or  before  the  deadline  date.  The 
projected  award  date  is  September  30, 
2003. 

ADDRESSES:  To  receive  a  complete 
application  kit,  applicants  may 
telephone  the  HRSA  Grants  Application 
Center  at  1-877-477-2123  (1-877- 
HRSA-123)  beginning  June  16,  2003,  or 
register  on-line  at:  http://www.hrsa.gov/ 
,  or  by  accessing  http://www.hrsa.gov/ 
g_order3.htm  directly.  This  program 
uses  the  standard  Form  PHS  5161-1 
(rev.  7/00)  for  applications  (approved 
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under  OMB  No.  0920-0428).  Applicants 
must  use  the  appropriate  Catalog  of 
Federal  Domestic  Assistance  (CFDA) 
number  93.110  and  the  title,  "Sickle 
Cell  Disease  and  Newborn  Screening 
Program,"  when  requesting  application 
materials.  The  CFDA  is  a  Government- 
wide  compendiimi  of  enumerated 
Federal  programs,  projects,  services,  and 
activities  that  provide  assistance.  All 
applications  should  be  mailed  or 
delivered  to:  Grants  Management  Officer 
(MCHB),  HRSA  Grants  Application 
Center,  901  Russell  Avenue,  Suite  450, 
Gaithersburg  MD;  Telephone:  1-877- 
HRSA-123  (477-2123);  E-mail: 
hrsagac@hrsa.gov. 

HRSA  expects  to  begin  accepting 
grant  applications  on-line  on  July  14, 
,    2003.  The  automated  application 
process  should  be  faster,  easier  and 
better  for  applicants  and  for  HRSA.  We 
encoiu-age  you  to  take  advantage  of  this 
new  option.  Check  http:// 
www.hrsa.gov/grants  to  see  which 
HRSA  programs  are  accepting  on-line 
applications. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michele  A.  Lloyd-Piuyear,  M.D.,  Ph.D., 
301^43-1080,  email: 
mpuryeai@hrsa.gov  (for  questions 
specific  to  project  activities  x)f  the 
program,  program  objectives,  or  the 
Letter  of  Intent  described  above);  and 
Jacquelyn  Whitaker,  301-443-1440; 
email,  jwhitaker@hrsa.gov  (for  grants 
policy,  budgetary,  and  business 
questions). 

SUPPt.EMENTARY  INFORMATION: 
Program  Background  and  Objectives 

Sickle  cell  disease  (SCD)  is  an 
inherited  red  blood  cell  condition 
characterized  primarily  by  chronic 
anemia  and  periodic  episodes  of  pain. 
In  affected  individuals,  the  abnormal 
red  blood  cells  break  easily  and  clog 
blood  vessels  to  block  blood  flow  to 
organs  and  tissues.  This  process  results 
in  anemia,  periodic  pain  episodes,  and 
ultimately  can  damage  tissues  and  vital 
organs  and  lead  to  increased  infections 
and  early  death,  hi  the  United  States, 
most  cases  of  SCD  occur  among  people 
of  Afiican  ancestries.  People  of 
Mediterranean,  Middle  Eastern,  and 
Indian  background  are  also  affected.  It  is 
estimated  that  more  than  2  million 
Americans  have  the  sickle  cell  trait  and 
over  70,000  have  the  disease.  Annually, 
approximately  1,000  newborns  are 
identified  with  the  disease  through  state 
newborn  screening  programs. 

Early  diagnosis  of  SCD  is  critical  so 
that  children  who  have  the  condition 
can  receive  proper  interventions. 
Newborn  screening  for  SCD  followed  by 
parental  health  education,  enrollment  in 


comprehensive  care,  initiation  of 
penicillin  prophylaxis  and  anti- 
pneumococcal  vaccination  vkithin  the 
first  two  months  of  fife  can  prevent 
death  from  severe  infections. 

The  Federal  MCHB  has  long 
recognized  the  significance  of  SCD.  In  " 
the  mid  1960s,  MCHB  developed  and 
disseminated  SCD  educational  materials 
nationally.  Following  passage  of  the 
National  Sickle  Cell  Anemia  Control  Act 
in  1972,  MCHB,  with  initial  funding 
fi-om  the  National  Institutes  of  Heedth 
(NIH),  provided  support  for  community- 
based  sickle  cell  clinics  to  conduct 
testing,  counseling,  and  education.  In 
the  mid  1980s,  the  Federal  MCHB 
supported  the  development  and 
implementation  of  State  newborn 
screening  programs  for  SCD.  By  1990, 
30  States  and  jurisdictions  had 
implemented  programs  with  direct 
Federal  support.  Although  most  States 
and  jurisdictions  currently  have 
Statewide  screening  programs,  a  1987 
Consensus  Development  Conference  on 
Newborn  Screening  for  Sickle  Cell  and 
Other  Hemoglobinopathies     • 
recommendation  for  universal  screening 
has  not  been  realized. 

In  FY  2002,  MCHB  funded  15 
community-based  grants  euid  one 
cooperative  agreement  through  its 
Sickle  Cell  Disease  and  Newborn 
Screening  Program.  These  one-year 
community-based  awards  were 
established  to  enhance  follow-up 
services  for  infants  who  screen  positive 
for  SCD  or  sickle  cell  trait  and  support 
community-based  efforts  to  provide 
SCD-related  education  and  counseling. 
For  FY  2003,  similar  awards  will  be 
made  for  this  purpose. 

All  State  SCD  screening  programs 
include  a  follow-up  component.  Some, 
however,  fall  .short  of  the  guidelines 
recommended  by  the  Council  of 
Regional  Networks  for  Genetic  Ser\'ices 
(CORN).  There  are  infants  with  SCD 
who  do  not  enter  into  appropriate 
programs  of  comprehensive  care  and  do 
not  receive  the  requisite  interventions. 
Further,  follow-up  of  infants  with  sickle 
cell  trait  or  who  are  carriers  is  sub- 
optimal.  While  the  benefit  of  carrier 
notification  leads  to  increased 
knowledge  for  the  affected  infant's 
family,  problems  of  misunderstanding 
(infant  with  the  treiit  perceived  as 
defective),  stigmatization,  and  issues  of 
paternity  can  also  result  from  carrier 
notification.  It  is  thus  imperative  that 
trait  notification  and  counseling  be 
undertaken  with  sensitivity  and 
accuracy.  In  many  State  SCD  programs, 
parents  are  notified  of  the  carrier 
infant's  abnormal  test  results  but  are  left 
on  their  own  to  seek  education,  genetic 
coimseling,  and  testing.  Many  parents 


do  not  receive  counseling  and  testing. 
The  educational  component  of  the  SCD 
program  is  just  as  important  as  the 
follow-up.  Patients  and  families  need  to 
remain  well  informed  and  be 
empowered  as  active  participants  in 
service  delivery.  State  SCD  programs 
need  to  enlist  partners  in  this  effort, 
including  primary  care  providers, 
subspecialists,  and  community-based 
support  organizations.  In  some 
commimities,  the  staff  of  the 
commimity-based  organization  can 
make  the  initial  contact  with  the 
affected  family  and  maintain  subsequent 
contact  and  provide  support  and 
education. 

Authorization 

Section  501(a)(2)  of  the  Social 
Security  Act  (42  U.S.C.  701(a)(2)). 

Purpose 

The  purpose  of  the  Sickle  Cell  Disease 
and  Newborn  Screening  Program  is  to 
support  the  comprehensive  care  for 
newborns  diagnosed  with  SCD  or  trait 
and  their  families,  relying  on 
partnerships  among  the  State  Title  V 
and  newborn  screening  programs, 
community-based  SCD  organizations, 
comprehensive  SCD  treatment  centers, 
and  community-based  primary  care 
professionals.  Specifically,  the  program 
will  enhance  the  follow-up  component 
of  State  SCD  screening  programs  and 
support  community-based  efforts  that 
provide  hemoglobinopathy  coimseling, 
SCD-related  education,  and  support 
services. 

Project  1 — Through  a  cooperative 
agreement,  a  national  SCD  organization 
will  partner  with  families,  community- 
based  SCD  organizations,  health  care 
professionals,  State  agencies  including 
State  Title  V  and  newborn  screening 
programs,  and  MCHB  and  its  National 
Newborn  Screening  and  Genetics 
Resource  Center  (NNSGRC.)  It  will  serve 
as  a  national  SCD  coordinating  center, 
to  coordinate  the  implementation  of  the 
community-based  SCD  projects  funded 
by  this  initiative  and  provide  a 
community  forum  to  identify  and 
prioritize  issues  of  importance  to  the 
SCD  community. 

Project  2  "  The  grant  funded 
community-based  SCD  projects  will  rely 
on  partnerships  between- the 
commimity-based  SCD  organizations. 
State  Title  V  and  newborn  screening 
programs,  comprehensive  sickle  cell 
treatment  centers,  and  community- 
based  primary  care  professionals  to 
provide  support  including  counseling 
and  education  to  infants  screened 
positive  for  SCD  and  trait  and  their 
families;  as  well  as  participate  in  a 
cooperative  relationship  with  the 
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national  coordinating  center  and  fellow 
grantees  funded  by  this  initiative  as  a 
collaborative  effort  to  collect  and  share 
information  and  to  standardize  SCD 
education  and  counseling  activities,  and 
implement  a  model  program  of  SCD 
carrier  follow-up  to  include  notification, 
extended  family  testing,  counseling  and 
education  of  affected  individuals  and 
families. 

EUgibility 

Under  SPRANS  project  grant 
regulations  at  42  CFR  51a. 3.  any  public 
or  private  entity,  including  an  Indian 
tribe  or  tribal  organization  (as  defined  at 
25  U.S.C.  450b).  is  eligible  to  apply  for 
grants  and  the  cooperative  agreement 
covered  by  this  announcement.  Under 
the  President's  initiative,  community- 
based  and  faith-based  organizations  that 
are  otherwise  eligible  and  believe  they 
can  contribute  to  HRSA's  program 
objectives  are  urged  to  consider  this 
initiative. 

Project  1:  National  Coordinating  Center 

Funding  Level/Project  Period 

Up  to  $750,000  in  FY  2003  will  be 
used  to  fund  the  national  coordinating 
center  through  a  cooperative  agreement. 
The  project  period  for  the  award  will  be 
for  two  years.  Funding  beyond  the  first 
year  is  dependent  upon  the  availability 
of  appropriated  funds  for  the  sickle  cell 
newborn  screening  program  in  FY  2004 
and  grantee  satisfactory  performance. 

The  Federal  Role 

The  funding  for  the  national  SCD 
coordinating  center  will  be  in  the  form 
of  a  cooperative  agreement,  in  which 
substantial  participation  on  the  project 
of  MCHB  staff  is  anticipated  during  the 
performance  period.  Under  the  terms  of 
this  cooperative  agreement,  in  addition 
to  the  required  monitoring  and  technical 
assistance.  Federal  responsibilities  will 
include: 

(1)  Participation  in  meetings 
conducted  during  the  period  of  the 
cooperative  agreement; 

(2)  Ongoing  review  of  activities  and 
procedures  to  be  established  and 
implemented  for  accomplishing  the 
scope  of  work; 

(3)  Review  of  project  information 
prior  to  dissemination; 

(4)  Review  of  information  presented 
on  project  activities; 

(5)  Assistance  with  the  establishment 
of  contacts  with  Federal  and  State 
agencies,  MCHB  grant  projects, 
including  the  NNSGRC,  and  other 
contacts  that  may  be  relevant  to  the 
project's  mission,  and  referral,  as 
necessary,  to  these  entities. 

(6)  Provision  of  information  resources. 


Funding  Priority  and  Prefeience 

Funding  priority  for  the  cooperative 
agreement  will  be  given  to  applicants 
meeting  the  following: 

•  The  applicant  is  an  established  SCD 
organization  with  a  national  scope  that 
clearly  demonstrates  expertise  and 
national  capacity  for  addressing  issues 
relevant  to  SCD  patients  and  their 
families  and  in  which  community-based 
programs  play  an  integral  role  in  its 
mission. 

The  applicant  will  be  given  a  5-point 
favorable  adjustment  to  the  ranking 
score  assigned  to  that  application  if  the 
funding  priority  is  met  (score  is  based 
on  a  100  point  scale  with  a  maximum 
adjustment  of  5  points). 

Funding  preference  will  be  applied  to 
FY  2002  hinded  grantees  in  the  Sickle 
Cell  Newborn  Screening  Program. 
Preference  will  only  be  given  to  those 
applicants  who  rank  above  the  20th 
percentile  of  applications  recommended 
for  approval  by  the  Objective  Review 
Group. 

Review  Criteria 

Applications  that  are  complete  and 
responsive  to  the  guidance  will  be 
evaluated  by  an  objective  review  panel 
specifically  convened  for  this 
solicitation  and  in  accordance  with 
HRSA  grants  management  policies  and 
procedures. 

Cooperative  agreement  applications 
will  be  reviewed  using  the  following 
HRSA  criteria: 

1.  The  proposed  activities,  if  well 
executed,  are  capable  of  attaining 
project  objectives. 

2.  The  project  objectives  are  capable 
of  achieving  the  specific  program 
objectives  defined  in  the  program 
announcement  and  the  proposed  results 
are  measurable. 

3.  The  method  for  evaluating 
proposed  results  includes  criteria  for 
determining  the  extent  to  which  the 
program  has  achieved  its  stated 
objectives  and  the  extent  to  which  the 
accomplishment  of  objectives  can  be 
attributed  to  the  program. 

4.  In  so  far  as  practical,  the  proposed 
activities,  when  accomplished,  are 
replicable,  national  in  scope  and 
include  plans  for  broad  dissemination. 

5.  The  estimated  costs  to  the 
government  of  the  project  are  reasonable 
considering  the  level  and  complexity  of 
activity  and  the  anticipated  results. 

6.  The  project  personnel  are  well 
qualified  by  training  and/or  experience 
for  the  support  sought,  and  the 
applicant  organization  has  adequate 
facilities  and  mempower. 

Additional  criteria  may  be  used  to 
review  and  rank  applications  for  this 


competition.  Any  such  criteria  will  be 
identified  in  the  program  guidance 
included  in  the  application  kit. 
Applicants  should  pay  strict  attention  to 
addressing  these  criteria,  in  addition  to 
those  referenced  above.  Also,  to  the 
extent  that  regulatory  review  criteria 
generally  applicable  to  all  Title  V 
programs  (at  42  CFR  part  51a)  are 
relevant  to  this  specific  project,  such 
factors  will  be  taken  into  account. 

Project  2:  Community-based  SCD 
Organizations 

Funding  Level/Project  Period 

Up  to  $  2.96  million  in  FY  2003  will 
be  used  to  fund  up  to  16  community- 
based  grants  within  the  program. 
Estimated  amount  for  each  community- 
based  grant  award  is  $185,000.  The 
project  period  for  the  awards  will  be  for 
two  years.  Funding  beyond  the  first  year 
is  dependent  upon  the  availability  of 
appropriated  funds  for  the  sickle  cell 
newborn  screening  program  in  FY  2004 
and  grantee  satisfactory  performance. 
Grantees  will  be  expected  to  work 
cooperatively  with  the  national 
coordinating  center  described  in  this 
announcement. 

Funding  Priorities  and  Preference 

Funding  priority  for  conununity- 
based  grants  will  be  given  to  applicants 
meeting  the  following: 

(1)  A  collaborative  relationship  with 
the  State  Title  V  and  newborn  screening 
program,  a  local  comprehensive  SCD 
treatment  center,  and  a  community- 
based  SCD  organization; 

(2)  The  applicant  is  a  local, 
community-based  SCD  organization 
with  no  less  than  10  cumulative  years 
experience  in  providing  outreach 
services  to  persons  and  families  affected 
by  SCD;  and  in  addition,  in  providing 
education  and  counseling  to  parents  of 
infants  determined  by  the  newborn 
screening  program  to  have  SCD  or  be 
carriers  of  sickle  cell  or  other  abnormal 
hemoglobins. 

(3)  The  applicant  can  document 
experience  within  the  past  year  that: 

a.  Provides  outreach  services, 
education  and  coimseling  to  parents  of 
infants  determined  by  the  newborn 
screening  program  to  have  SCD  or  be 
carriers  of  sickle  cell  or  other  abnormal 
hemoglobins;  and 

b.  Partners  with  the  State  Title  V  and 
newborn  screening  prognim(s),  and  a 
local  comprehensive  sickle  cell 
treatment  center  or  a  local  commimity- 
based  SCD  organization. 

An  applicant  will  be  given  a  5-point 
favorable  adjustment  to  the  ranking 
score  assigned  to  that  application  for 
each  funding  priority  that  is  met  (score 
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is  based  on  a  100  point  scale  with  a 
maximiun  adjustment  of  15  points).  In 
order  to  assure  equitable  distribution  of 
awards  in  terms  of  geography,  there  is 
a  maximiun  of  2  awards  per  State. 

Funding  preference  will  be  applied  to 
FY  2002  funded  grantees  in  the  Sickle 
Cell  Newborn  Screening  Program. 
Preference  will  only  be  given  to  those 
applicants  who  rank  above  the  20th 
percentile  of  applications  recommended 
for  approval  by  the  Objective  Review 
Group. 

Review  Criteria 

Applications  that  are  complete  and 
responsive  to  the  guidance  will  be 
evaluated  by  an  objective  review  panel 
specifically  convened  for  this 
solicitation  and  in  accordance  with 
HRSA  grants  management  policies  and 
procedures. 

Applications  for  conununity-based 
grants  will  be  evaluated  using  the 
following  criteria: 

1.  The  proposed  activities,  if  well 
executed,  are  capable  of  attaining 
project  objectives. 

2.  The  project  objectives  are  capable 
of  achieving  the  specific  program 
objectives  defined  in  the  program 
aimoimcement  and  the  proposed  results 
are  measurable. 

3.  The  method  for  evaluating 
proposed  results  includes  criteria  for 
determining  the  extent  to  which  the 
program  has  achieved  its  stated 
objectives  and  the  extent  to  which  the 
accomplishment  of  objectives  can  be 
attributed  to  the  program. 

4.  The  estimated  costs  to  the 
government  of  the  project  are  reasonable 
considering  the  level  and  complexity  of 
activity  and  the  anticipated  results. 

5.  The  project  personnel  are  well 
qualified  by  training  and/or  experience 
for  the  support  sought,  and  the 


Name 


applicant  organization  has  adequate 
facilities  and  manpower. 

Additional  criteria  may  be  used  to 
review  and  rank  applications  for  this 
competition.  Any  such  criteria  v«ll  be 
identified  in  the  program  guidance 
included  in  the  application  kit. 
Applicants  should  pay  strict  attention  to 
addressing  these  criteria,  in  addition  to 
those  referenced  above.  Also,  to  the 
extent  that  regulatory  review  criteria 
generally  applicable  to  all  Title  V 
programs  (at  42  CFR  part  51a)  are 
relevant  to  this  specific  project,  such 
factors  will  be  taken  into  accoimt. 

Paperwork  Reduction  Act 

0MB  approval  for  any  data  collection 
in  coimection  with  this  cooperative 
agreement  will  be  sought,  as  required 
under  the  Paperwork  Reduction  Act  of 
1995. 

Public  Health  System  Reporting 
Requirements 

The  second  component  (Community- 
based  Sickle  Cell  Disease 
organizations — Project  2)  of  this 
program  is  subject  to  the  Public  Health 
System  Reporting  Requirements 
(approved  under  OMB  No.  0937-0195). 
Under  these  requirements,  the 
commimity-based  nongovernmental 
applicant  must  prepare  and  submit  a 
Public  Health  System  Impact  Statement 
(PHSIS).  The  PHSIS  is  intended  to 
provide  information  to  State  and  local 
health  officials  to  keep  them  apprised  of 
proposed  health  services  grant 
applications  submitted  by  commiuiity- 
based  nongovernmental  organizations 
within  their  jurisdictions. 

Community-based  nongovernmental 
applicants  are  required  to  submit  the 
following  information  to  the  head  of  the 
appropriate  State  and  local  health 
agencies  in  the  area(s)  to  be  impacted  no 
later  than  the  Federal  application 
receipt  due  date: 


Key  Custom's  Brokerage,  lr>c 
A.W.  Fenton  Company,  Inc  .... 


(a)  A  copy  of  the  face  page  of  the 
application  (SF  424). 

(b)  A  summary  of  the  project  (PHSIS). 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  and 
local  health  agencies. 

Executive  Order  12372 

The  MCH  Federal  Set-Aside  program 
has  been  determined  to  be  a  program 
which  is  not  subject  to  the  provisions  of 
Executive  Order  12372  concerning 
intergovernmental  review  of  Federal 
programs. 

Dated:  May  22.  2003. 
Stephen  R.  Smith, 

Executive  Assistant  to  the  Administrator. 
[FR  Doc.  03-15183  Filed  6-16-03;  8:45  am] 

BILUNG  CODE  4165-1S-P 


DEPARTMErfT  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

Notice  of  Cancellation  of  Customs 
Broker  License 

AGENCY:  Bureau  of  Customs  and  Border 
Protection,  Department  of  Homeland 
Security. 

ACTION:  General  notice. 

SUMMARY:  Piu-suant  to  section  641  of  the 
Tariff  Act  of  1930,  as  amended,  (19 
U.S.C.  1641)  and  the  Customs 
Regulations  (19  CFR  111.51),  the 
following  Customs  broker  license  and 
any  and  all  associated  local  and  national 
permits  are  canceled  without  prejudice: 


License  No. 


14890 
00021 


Issuing  port 


Seattle. 
Cleveland. 


Dated:  June  10,  2003. 
Jayson  P.  Ahem, 

Assistant  Commissioner,  Office  of  Field 

Operations. ' 

(PR  Doc.  03-15241  Filed  6-16-03;  8:45  am] 

BILLING  CODE  4820-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

Cancellation  of  Customs  Brolcer 
License  Due  to  Death  of  the  License 
Holder 

AGENCY:  Bureau  of  Customs  and  Border 
Protection,  Department  of  Homeland 
Security. 


ACTION:  General  notice. 


-SUMMARY:  Notice  is  hereby  given  that, 
pursuant  to  19  CFR  111.51fa),  the 
following  individual  Customs  broker 
license  and  any  and  all  associated 
permits  have  been  cancelled  due  to  the 
death  of  the  broker: 
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Name 


Robert  J.  McCracken  ,. 

Emilio  E.  Ruiz  

Sig  M.  Glukstad  

Mary  Kay  Angel  

Robert  E.  Mullins  


License  No. 


03346 
04434 
03864 
21807 
04130 


Port  name 


Detroit. 
Miami. 
Miami. 
Houston. 
San  Francisco. 


Dated:  June  10,  2003. 
Jayson  P.  Ahem, 

Assistant  Commissioner.  Office  of  Field 

Operations. 

[FR  Doc.  03-15243  Filed  6-16-03;  8:45  am] 

BILLING  CODE  4820-02-^ 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Customs  and  Border 
Protection 

Notice  of  Cancellation  of  Customs 
Broker  Permit 

agency:  Bureau  of  Customs  and  Border 
Protection,  Department  of  Homeland 
Security. 


ACTION:  General  notice. 


SUMIMARY:  Piusuant  to  section  641  of  the 
Tariff  Act  of  1930,  as  amended,  (19 
U.S.C.  1641)  and  the  Customs 
Regulations  (19  CFR  111.51),  the 
following  Customs  broker  local  permits 
are  canceled  without  prejudice. 


Name 


Pemfiit  No. 


Issuing  port 


Anthony  Nogueras  

Freight  Solutions  Intemational 

Rulewave.  Inc,  LLC  

Jeanette  Lartjardini  CHB 

W.R.  Zanes  &  Co.,  of  LA,  Inc. 
XL  Brokers  Intemational,  Inc. 

USF  Worldwide,  Inc 

Mildred  L.  Vavao 


28-01-MP8  

LLC28-01-MQ6  

96-2101-1  

98-007  

96-2101-2  

97-003  

09549  i. 

28-02-AQF  


San  Francisco. 
San  Francisco. 
Houston. 
Houston. 
Houston. 
Houston. 
San  Francisco. 
San  Francisco. 


Dated:  June  10,  2003. 
Jayson  P.  Ahem, 

Assistant  Commissioner.  Office  of  Field 

Operations. 

IFR  Doc.  03-15244  Filed  6-16-03;  8:45  am) 

BILUNO  CODE  4820-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

Notice  of  Cancellation  of  Customs 
Brolcer  License 

AGENCY:  Bureau  of  Customs  and  Border 
Protection,  Department  of  Homeland 
Security. 


ACTION:  General  notice. 


SUMMARY:  Pursuant  to  section  641  of  the 
Tariff  Act  of  1930,  as  amended,  (19 
U.S.C.  1641)  and  the  Customs 
Regulations  (19  CFR  111.51),  the 
following  Customs  broker  license  are 
canceled  without  prejudice. 


Name 

License  No. 

Issuing  port 

Peter  Vaccaro     

07980  

07451   

05631   

Champlain. 

Peter  Vaccaro       

Detroit. 

Philip  W.  Hughes 

Seattle. 

These  brokers  hold  multiple  Customs 
broker  licenses.  They  continue  to  hold 
other  valid  Customs  broker  licenses. 

Dated:  June  10,  2003. 
layson  P.  Ahem, 

Assistant  Commissioner.  Office  of  Field 

Operations. 

|FR  Doc.  03-15242  Filed  6-16-03;  8:45  am| 

BILLINC  CODE  W20-O2-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1473-DR] 

American  Samoa;  Major  Disaster  and 
Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 


disaster  for  the  Territory  of  American 
Samoa  (FEMA-1473-DR),  dated  June  6, 
2003,  and  related  determinations. 
EFFECTIVE  DATE:  June  6,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  June 
6,  2003,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C. 
5121-5206  (the  Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Territory  of  American 
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Samoa,  resulting  from  heavy  rainfoll, 
flooding,  landslides,  and  mudslides  on  May 
19-21,  2003,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  42  U.S.C.  5121-5206  (the  Stafford  Act). 
I,  therefore,  declare  that  such  a  major  disaster 
exists  in  the  Territory  of  American  Samoa. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas,  and  Hazard  Mitigation 
throughout  the  Territory  of  American  Samoa. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Public  Assistance,  Hazard  Mitigation,  and  the 
Other  Needs  Assistance  under  Section  408  of 
the  Stafford  Act  will  be  limited  to  75  percent 
of  the  total  eligible  costs.  You  are  authorized 
to  make  adjustments  as  warranted  to  the  non- 
Federal  cost  shares  as  provided  under  the 
Insular  Areas  Act,  48  U.S.C.  1469a(d). 
Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Under  Secretary  for  Emergency 
Preparedness  and  Response,  Department 
of  Homeland  Security,  under  Executive 
Order  12148,  as  amended,  William 
Lokey,  of  FEMA  is  appointed  to  act  as 
the  Federal  Coordinating  Officer  for  this 
declared  disaster. 

I  do  hereby  determine  the  following 
area  of  the  Territory  of  American  Samoa 
to  have  been  affected  adversely  by  this 
declared  major  disaster: 

The  Island  of  Tutuila  for  Individual 
Assistance  and  Public  Assistance. 

All  islands  within  the  Territory  of 
American  Samoa  are  eligible  to  apply 
for  assistance  under  the  Hazard 
Mitigation  Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs.  83.544,  Public  Assistance 


Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Under  Secretary,  Emergency  Preparedness 
and  Response. 

(FR  Doc.  03-15248  Filed  6-16-03;  8:45  am) 

BILLING  CODE  6718-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1472-OR] 

Arkansas;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Arkansas 
(FEMA-1472-DR),  dated  June  6.  2003, 
and  related  determinations. 
EFFECTIVE  DATE:  Jime  6.  2003. 
FOR  FURTHERINFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division.  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  June 
6,  2003.  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C. 
5121-5206  (the  Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Arkansas, 
resulting  from  severe  storms,  tornadoes,  and 
flooding  on  May  2.  2003.  and  continuing,  is 
of  sufficient  severity  and  magnitude  to 
warrant  a  major  disaster  declaration  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C.  5121- 
5206  (the  Stafford  Act).  I,  therefore,  declare 
that  such  a  major  disaster  exists  in  the  State 
of  Arkansas. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 
You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas.  Hazard 
Mitigation  throughout  the  State,  and  anv 
other  forms  of  assistance  under  the  Stafford 
Act  you  may  deem  appropriate.  Direct 
Federal  assistance  is  authorized,  when 
warranted.  Consistent  with  the  requirement 
that  Federal  assistance  be  supplemental,  any 
Federal  funds  provided  under  the  Stafford 
Act  for  Public  Assistance,  direct  Federal 
assistance,  aftd  Hazard  Mitigation  will  be 
limited  to  75  percent  of  the  total  eligible 


costs.  If  Other  Needs  Assistance  under 
Section  408  of  the  Stafford  Act  is  later 
warranted,  Federal  funds  provided  under 
that  program  will  also  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Under  Secretary  for  Emergency 
Preparedness  and  Response.  Department 
of  Homeland  Security,  under  Executive 
Order  12148,  as  amended.  Sandra 
Coachman,  of  FEMA  is  appointed  to  act 
as  the  Federal  Coordinating  Officer  for 
this  declared  disaster. 

I  do  hereby  determrne  the  following  areas  of 
the  State  of  Arkansas  to  have  been  affected 
adversely  by  this  declared  major  disaster: 

Chicot,  Cleburne.  Conway.  Craighead.  Cross. 
Independence,  Jackson.  Madison.  Newton. 
Perry-,  Poinsett.  St.  Francis,  Van  Buren. 
White,  and  Woodruff  Counties  for  Public 
Assistance. 

All  counties  within  the  State  of 
Arkansas  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The.  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  1CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program:  83.539.  Crisis 
Counseling:  83.540.  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA):  83.556.  Fire  Management 
.  Assistance;  83.558.  Individual  and 
Household  Housing;  83.559.  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs.  83.544,  Public  Assistance 
Grants;  83.548.  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Under  Secretary;  Emergency  Preparedness 
and  Response. 

[FR  Doc.  03-15247  Filed  6-I67O3;  8:45  am] 
BILUNG  CODE  671B-02-l> 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1459-DR] 

Mississippi;  Amendment  No.  4  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency.  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
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State  of  Mississippi  (FEMA-1459-DR). 
dated  April  24,  2003,  and  related 
determinations. 

EFFECTIVE  DATE:  June  6.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Mississippi  is  hereby  amended 
to  include  the  following  area  among 
those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  April  24, 
2003: 

Jefferson  Davis  County  for  Individual 
Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559.  Individual  and 
Household  Diisaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544,  Public  Assistance 
Grants:  83.548.  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Under  Secretary.  Emergency  Preparedness 
and  Response. 

[FR  Doc.  03-15245  Filed  6-16-03;  8:45  am) 
BHJJNO  COOE  6718-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1464-DR] 

Tennessee;  Amendment  No.  6  to 
Notice  Of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate. 
Department  of  Homeland  Security. 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Tennessee  (FEMA-1464-DR). 
dated  May  8.  2003,  and  related 
determinations. 

EFFECTIVE  DATE:  June  10,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz.  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705.. 


SUPPLEMENTARY  INFORMATKW:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Tennessee  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  8,  2003: 

Blount,  Jefferson,  and  Sevier  Counties  for 
Individual  Assistance. 
Cocke  County  for  Individual  Assistance 
(already  designated  for  Public  Assistance.) 
Campbell  and  White  Counties  for  Public 
Assistance. 

Macon,  Morgan,  and  Sumner  Counties  for 
Public  Assistance  (already  designated  for 
Individual  Assistance.) 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558.  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs.  83.544.  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Browiu  - 

Under  Secretary.  Emergency  Pi^paredness 
and  Response. 

|FR  Doc.  03-15246  Filed  6-16-03;  8:45  am] 
BILUNQ  COOE  •716-02-l> 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Bureau  of  Reclamation 

Revised  Purpose  for  Trinity  River 
Mainstem  Fishery  Restoration  Program 

AGENCY:  Fish  and  Wildlife  Service  and 
Bureau  of  Reclamation,  Interior. 
ACTION:  Supplemental  notice  of  intent  to 
prepare  a  Supplemental  Environmental 
Impact  Statement/Supplemental  Draft 
Environmental  Impact  Report  (SEIS/ 
SDEIR). 

summary:  The  Fish  and  Wildlife  Service 
(FWS)  and  the  Bureau  of  Reclamation 
(Reclamation),  along  with  the  Hoopa 
Valley  Tribe  and  Trinity  County, 
California,  are  preparing  a 
Supplemental  Environmental  Impact 
Statement/Supplemental  Environmental 
Impact  Report  (SEIS/SDEIR)  for  the 
Trinity  River  Mainstem  Fishery 
Restoration  Program  (Program).  The 
purpose  of  the  Program  has  been  revised 
to  be  consistent  with  recent  court 
findings  on  the  Program. 
DATES:  Two  scoping  meetings  will  be 
held  to  solicit  public  input  on 


alternatives,  concerns,  and  issues  to  be 
addressed  in  the  SEIS/SDEIR.  The 
meeting  dates  are: 

•  Tuesday,  July  8.  2003,  3:30  p.m.  to 
6:30  p.m..  Redding,  California. 

•  Thursday,  July  10,  2003,  7  p.m.  to 
9  p.m.,  Hoopa,  California. 
ADDRESSES:  Scoping  meetings  will  be 
held  at: 

•  Redding  at  the  Holiday  Inn,  1900 
Hilltop  Drive,  Redding,  CA  96002. 

•  Hoopa  at  Neighborhood  Facilities 
Recreation  Center,  Highway  96,  Hoopa, 
CA. 

Written  comments  on  the  scope  of  the 
SEIS/SDEIR  should  be  sent  by  July  18, 
2003  to  Mr.  Russell  Smith,  Bureau  of 
Reclamation,  Shasta  Dam  Office,  16349 
Shasta  Dam  Boulevard,  Shasta  Lake,  CA 
96019;  telephone:  530-275-1554;  fax 
530-275-2441.  Comments  received  after 
this  date  will  be  considered  but  may  not 
be  included  in  the  resulting  SEIS/SDEIR 
scoping  report.  Comments  received  in 
response  to  the  March  25,  2002  Notice 
of  Intent  will  remain  under 
consideration. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Russell  Smith  at  the  above  address  or  by 
telephone  at  530-275-1554. 
SUPPLEMENTARY  INFORMATION: 
Previously,  a  Notice  of  Intent  (NOI)  was 
published  in  the  Federal  Register  (67 
FR  13647.  Mar.  25.  2002)  for  preparing 
the  SEIS/SEIR  with  a  stated  purpose  of 
analyzing  the  effects  of  two  biological 
opinions  associated  with  the  Program 
issued  on  October  12,  2 000,. one  by  the 
FWS  and  the  other  by  the  National 
Marine  Fisheries  Service  of  the 
Department  of  Commerce  (NMFS),  on 
Central  Valley  Project  (CVP)  operations 
and  the  effects  of  the  Program  on  energy 
generation  within  the  context  of  the 
state  of  deregulation  and  supply 
uncertainty  for  electricity  within 
California.  This  NOI  replaces  the 
previous  NOI  and  presents  a  purpose 
consistent  with  recent  court  findings  on 
the  Program. 

A  final  environmental  impact 
statement/environmental  impact  report 
(EIS/EIR)  on  the  Program  was  issued  in 
November  2000.  and  a  Record  of 
Decision  (ROD)  was  executed  on 
December  19.  2000.  Central  Valley  water 
and  power  interests  filed  suit  seeking  to 
enjoin  implementation  of  the  ROD.  On 
March  22,  2001,  the  court  issued  a 
Memorandum  Decision  and  Order 
enjoining  the  Federal  defendants  from 
implementing  certain  flow  related 
aspects  of  the  ROD.  Westlands  Water 
District  v.  United  States  Department  of 
fhe /nferior,  CIV-F-Oa-7124-OWW/ 
DLB.  In  its  Memorandum  Decision  and 
Order,  the  court  found  that  the  effects  of 
reasonable  and  prudent  measures  in  the 
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two  biological  opinions  as  well  as  the 
effects  on  power  in  light  of  the 
California  energy  crisis  were  not 
adequately  analyzed  in  the  EIS/EIR.  The 
lead  agencies  published  a  NOI  on  March 
25,  2002,  announcing  plans  to  produce 
the  SEIS/SEIR  and  soliciting  public 
input  and  comment  on  the  process.  A 
scoping  meeting  was  held  in  Redding, 
California  on  May  9,  2002.  On  December 
,    10;  2002,  the  coml  released  a 
Memorandum  Decision  and  Order 
regarding  Cross-motions  for  Summary 
Judgment.  That  memorandum  provided 
detailed  direction  regarding  the 
preparation  of  the  SEIS/SEIR  that  was 
not  available  for  the  previous  scoping 
effort,  including  direction  on  the 
purpose  statement  for  the  SEIS/SEIR, 
alternatives  to  be  considered  in  the 
SEIS/SEIR,  and  a  timeline  for 
completion  of  the  SEIS/SEIR.  although 
an  appeal  is  pending.  The  Federal 
agencies  have  decided  that  the  purposes 
of  the  National  Environmental  Policy 
Act  (NEPA)  will  be  furthered  by 
preparing  to  address  these  issues  in  the 
SEIS/SEIR  and  are  soliciting  public 
input  and  comment  on  this  process. 

The  primary  objective  of  tne  Program 
is  to  meet  Federal  trust  responsibilities 
for  tribal  fishery  resources  and  restore 
the  fisheries  in  the  Trinity  River  basin 
to  the  level  that  existed  prior  to  the 
construction  of  the  Trinity  River 
Division  (TRD)  of  the  CVP.  These 
actions  are  authorized  by  the  Act  of 
August  12. 1955.  69  Stat.  719;  the 
Trinity  River  Basin  Fish  and  Wildlife 
Management  Act,  Pub.  L.  98-541  (1984), 
as  amended,  and  the  Central  Valley 
Project  Improvement  Act,  Pub.  L.  102- 
575,  Tide  XXXIV  (1992)  (CVPIA).  The 
FWS  and  Reclamation  are  the  Federal 
co-leads  for  purposes  of  complying  with 
NEPA,  along  with  the  Hoopa  Valley 
Tribe  which  is  also  acting  in  a  co-lead 
capacity.  Trinity  Coimty  functions  as 
the  state  lead  agency  for  purposes  of 
complying  with  the  California 
Environmental  Quality  Act  (CEQA). 

The  purpose  for  the  November  2000 
EIS/EIR  was  to  restore  and  maintain  the 
natural  production  of  anadromous  fish 
on  the  Trinity  River  mainstem 
downstream  of  Levtiston  Dam.  The 
purpose  of  the  SEIS/SEIR  has  been 
amended,  consistent  with  court  orders 
on  the  Program. 

The  revised  purpose  for  the  SEIS/ 
SEIR  is  to  restore  and  maintain  the 
natural  production  of  anadromous  fish 
in  the  Trinity  River  basin  downstream 
of  Lewiston  Dam,  including  fishery 
restoration  to  pre-TRD  levels,  and  to 
meet  the  U.S.  Government's  tribal  trust 
obligations.  Secondary  consideration  is 
given  to:  (a)  Meeting  the  other 
restoration  goals  of  the  Act  of  October 


24. 1984,  Pub.  L.  98-541,  as  amended, 
and  (b)  Achieving  a  reasonable  balance 
among  competing  demands  fbr  use  of 
CVP  water,  including  the  requirements 
of  fish  and  wildlife,  agricultural, 
municipal  and  industrial  and  power 
contractors. 

The  SEIS/SEIR  will  update 
information  oq  alternatives  described  in 
the  October  2000  EIS/EIR.  These 
alternatives  include:  Existing 
Conditions,  No  Action,  Mechanical 
Restoration,  Percent  Inflow  (modified  to 
address  the  court's  concerns).  Flow 
Evaluation.  £ind  Maximum  Flow.  It  is 
anticipated  that  two  additional 
alternatives  will  also  be  evaluated;  a  70 
Percent  Inflow  Alternative  and  a  Lower 
Flow  Alternative  that  seeks  to  use  lesser 
amounts  of  water  in  conjimction  with 
non-flow  related  restoration  actions. 

hi  1980,  the  FWS  completed  an  EIS 
which  estimated  fish  population 
reductions  of  60  to  80  percent  since 
completion  of  the  TRD  and  estimated 
the  loss  of  fishery  habitats  in  the  Trinity 
River  to  be  80  to  90  percent.  The  1980 
EIS  concluded  that  insufficient 
streamflows  represented  the  most 
critical  limiting  factor  for  the  restoration 
of  the  fishery.  Based  on  this  EIS.  the 
Secretary  issued  a  decision  in  1981 
which  increased  flows  on  an  interim 
basis  and  directed  the  completion  of  a 
scientific  study  to  assess  the  instreaih 
flows  and  other  measures  needed  to 
restore  the  Trinity  River  fishery. 

hi  1983.  an  EIS  on  the  Trinity  River 
Basin  Fish  and  Wildlife  Management 
Program  was  prepared  by  the  FWS  (U.S. 
Fish  and  Wildlife  Service,  1983).  The 
environmental  document  analyzed 
habitat  restoration  actions,  watershed 
rehabilitation,  and  improvements  to  the 
Trinity  River  Salmon  and  Steelhead 
Hatchery  (TRSSH).  The  EIS  clarified 
that  the  hatchery's  purpose  was  to 
mitigate  for  the  loss  of  the  109  miles  of 
habitat  upstream  of  Lewiston  Dam; 
whereas,  the  restoration  and 
rehabilitation  projects  were  explicitly 
designed  to  increase  natural  fish 
production  below  the  dam. 

hi  1984,  the  Trinity  River  Basin  Fish 
and  Wildlife  Management  Act  (Pub.  L. 
98-541)  was  enacted.  It  formalized  the 
existence  of  the  Trinity  River  Basin  Fish 
and  Wildlife  Task  Force  (Task  Force), 
and  directed  the  Secretary  of  the  Interior 
(Secretary)  to  implement  measures  to 
restore  fish  and  wildlife  habitat  in  the 
Trinity  River  Basin.  The  Task  Force  was 
directed  at  implementation  of  a  fish  and 
wildlife  management  program  "to 
restore  natural  fish  and  wildlife 
populations  to  levels  approximating 
those  which  existed  immediately  prior 
to  the  construction  of  the  Trinity 
Division."  In  1996,  Congress 


reauthorized  and  amended  the  original 
Trinity  River  Basin  Fish  and  Wildlife 
Management  Act  (Pub.  L.  104-143).  The 
1996  amendments  clarified  that 
"restoration  is  to  be  measured  not  only 
by  returning  adult  anadromous  fish 
spawners.  but  by  the  ability  of 
dependent  tribal,  commercial,  and  sport 
fisheries  to  participate  fully,  through 
enhanced  in-river  and  ocean  harvest 
opportunities,  in  the  benefits  of 
restoration    *  *  ." 

In  1992.  Congress  passed  the  CVPIA 
(Pub.  L.  102-575.  Title  XXXIV)  in  order 
to  protect,  restore,  and  enhance  fish, 
wildlife,  and  associated  habitats  in  the 
Central  Valley,  including  the  Trinity 
River  Basin.  Specifically,  the  CVPLA 
provides  at  section  3406(b)(23)  that  "[ijn 
order  to  meet  Federal  trust 
responsibilities  to  protect  the  fishery 
resources  of  the  Hoopa  Valley  Tribe  and 
meet  the  fishery  restoration  goals  of 
Public  Law  98-541."  the  Secretary  is 
directed  to  complete  the  Trinity  River 
Flow  Evaluation  Study  (TREES) 
initiated  pursuant  to  the  1981  secretarial 
directive  to  develop  recommendations 
"based  on  the  best  available  scientific 
data,  regarding  permanent  instream 
fishery  flow  requirements  and  TRD 
operating  criteria  and  procedures  for  the 
restoration  and  maintenance  of  the 
Trinity  River  fishery.  "  The  CVPIA  also 
specifically  provided  for  the  Secretary 
to  consult  with  the  Hoopa  Valley  Tribe 
on  the  TRFES  and,  upon  the  Tribe's 
concurrence,  to  implement  the 
restoration  recommendations 
accordingly. 

The  FWS  and  the  Hoopa  Valley  Tribe 
completed  the  Flow  Study  in  Jime  1999. 
The  draft  EIS/EIR  for  the  Trinity  River 
Mainstem  Fishery  Restoration  Program 
(TRMFRP)  was  prepared  by  the  FWS, 
Reclamation,  Trinity  County,  and  the 
Hoopa  Valley  Tribe,  and  was  completed 
in  June  1999.  The  final  EIS/EIR  was 
completed  in  November  2000.  A  ROD 
selecting  the  alternative  to  be 
implemented  for  the  TRMFRP  was 
signed  by  the  Secretary,  with  the 
concurrence  of  the  Hoopa  Valley  Tribe, 
pursuant  to  section  3406(b)(23)  of  the 
CVPLA,  and  issued  in  December  2000. 
However,  the  EIR  was  not  certified  by 
Trinity  County  and  it  is  not  a  finalized 
document  under  CEQA. 

Subsequent  to  execution  of  the  ROD, 
water  and  power  interests  in  the  Central 
Valley  of  California  amended  a 
previously  filed  lawsuit  against  the 
Federal  agencies  materially  involved  in 
either  the  decision  making  process  for 
the  ROD  or  the  associated  Endangered 
Species  Act  approvals  for  the  TRMFRP 
(Reclamation,  FWS,  and  NMFS),  in 
Federal  district  court.  Plaintiffs  sought, 
and  were  granted  a  preliminary 
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injunction  for  implementation  of  certain 
flow-related  aspects  of  the  ROD.  The 
terms  of  the  injunction  limit  the 
increase  in  flows  in  the  Trinity  River 
which  may  be  implemented  in  the  ROD, 
but  allow  the  Secretary  to  proceed  with 
all  other  activities  approved  by  the 
ROD.  Westlands  Water  District  v.  United 
States  Department  of  the  Interior,  CIVF- 
00-71 24-OWW/DLB  (E.D.  Calif.,  filed 
May  3,  2001). 

On  February  20,  2003,  the  court 
entered  final  judgment  in  the  case, 
finding  that  the  ROD  for  the  Program, 
issued  on  December  10,  2000,  and  the 
associated  biological  opinions  issued  by 
FWS  and  NMFS,  were  unlawful  in  part. 
The  court  found  that  the  ROD  was  in 
violation  of  NEPA  in  that  it  had  an 
improperly  framed  purpose  statement 
and  the  range  of  alternatives  was 
inadequate.  The  biological  opinions 
were  found  to  exceed  the  agencies' 
authority  under  the  ESA  in  that  they 
required  major  modifications  to 
operations  of  the  CVP.  Although  the 
issue  was  not  before  the  court,  nor 
briefed  by  any  of  the  parties,  the  court 
also  found  the  government  in  breach  of 
its  general  and  specific  Federal  trust 
obligations  to  the  Hoopa  Valley  and 
Yurok  Tribes,  as  set  out  under  C\TIA 
section  3406(b)(23)  and  related  statutes. 
The  case  is  now  on  appeal. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  fi-om  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity  from  public 
disclosure,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Dated:  June  11,  2003. 

Frank  Michny, 

Regional  Environmental  Officer,  Mid-Pacific 
Region,  Bureau  of  Reclamation. 

Dated:  June  11.  2003. 
Mary  Ellen  Mueller, 

Fisheries  Supervisor,  California  and  Nevada 
Operations  Office,  Fish  and  Wildlife  Service. 
(PR  Doc.  03-15219  Filed  6-16-03;  8:45  am] 

BtUJNO  COOE  4310-MN-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Natural  Gas  Pipeline  Right-of-Way 
Permit  Application  Crossing  the  San 
Bennard  National  Wildlife  Refuge  In 
Brazoria  County,  Texas 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  application. 

SUMMARY:  The  U.S.  Fish  and  wildlife 
Service  (Service)  advises  the  public  that 
Noble  Energy,  Inc.,  of  Houston,  Texas, 
has  submitted  an  application  to  install 
a  4-inch  nominal  pipeline  for 
transportation  of  natural  gas  across  a 
portion  of  the  San  Bernard  National 
Wildlife  Refuge,  Brazoria  County,  Texas, 
which  would  start  from  their  well 
located  outside  of  the  refuge  land.  The 
proposed  pipeline  to  convey  the 
product  from  the  well  to  tie  in  to  an 
existing  Texas  Eastern  Transmission 
(TET)  gathering  line  is  located  4,311  feet 
northwest  of  the  surface  location.  Of  the 
4.311  feet,  approximately  3,800  feet  will 
traverse  refuge  lands.  Noble  plans  to 
construct  the  pipeline  by  use  of 
subsurface  boring  methodology  5  feet  to 
20  feet  below  the  surface  of  the  land. 
Noble  plans  to  bore  northwesterly  a 
distance  from  the  wellhead  to  a  70-foot 
by  75-foot  temporary  construction 
staging  area,  located  at  GPS  coordinates 
X=3,116474.60  and  Y=501,502.22  (NAD 
27  Datum)  on  refuge  property;  then 
turning  more  northwesterly,  will  bore 
the  remaining  distance  to  the  existing 
TET  gathering  line  located  at  GPS 
coordinates  X=3, 115,926.41  and 
¥=503,009.25  (NAD  27  Datum).  A 
second  75-foot  by  75-foot  temporary 
construction  staging  area  is  proposed  at 
the  site  for  the  pipeline  tap  and 
interconnect.  At  the  intercormect  point, 
approximately  25  feet  from  the 
centerline  of  the  TET  pipeline,  a  30-foot 
by  30-foot  extended  use  location,  meter/ 
valve  facility,  is  proposed  to  be  installed 
and  fenced.  An  Environmental  Analysis 
and  Cultural  Resources  Review  has  been 
prepared  and  is  on  file. 

Tnis  notice  informs  the  public  that 
the  Service  will  be  proceeding  with  the 
processing  of  the  application,  the 
compatibility  determination  and  the 
approval  processing  which  includes  the 
preparation  of  the  terms  and  conditions 
of  the  permit. 

DATES:  Written  comments  should  be 
received  on  or  before  July  17,  2003  to 
receive  consideration  by  the  Service. 
ADDRESSES:  Comments  should  be 
addressed  to:  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  Division  of 
Realty,  Attention:  Lena  V.  Marie,  P.O. 


Box  1306,  Albuquerque,  New  Mexico 
87103-1306,  telephone  number  505- 
248-7411  or  FAX  505-248-6803 
SUPPLEMENTARY  INFORMATION:  The 
Refuge  Manager  for  the  San  Bernard 
National  Wildlife  Refuge  has  approved 
the  route  of  the  pipeline. 

Right-of-way  applications  for 
pipelines  are  to  be  filed  in  accordance 
with  Section  28  of  the  Mineral  Leasing 
Act  of  1920  (30  U.S.C),  as  amended  by 
the  Act  of  November  16,  1973,  (37  Stat. 
576,  Public  Law  93-153). 

Dated:  May  21.2003. 
Pat  A.  Langley, 
Regional  Director. 
[PR  Doc.  03-15269  Filed  6-16-03;  8:45  am) 

BILLINO  COOE  4310-S5-M 


INTERNATIONAL  TRADE 
COIMIMiSSION 

[Investigation  No.  337-TA-455] 

In  the  Matter  of  Certain  Networit 
Interface  Cards  and  Access  Points  for 
Use  In  Direct  Sequence  Spread 
Spectrum  Wireless  Local  Area 
Networks  and  Products  Containing 
Same:  Notice  of  a  Commission 
Determination  Not  To  Review  an  Initial 
Detern[ilnation  Terminating  the 
Investigation  on  the  Basis  of  a 
Settlement  Agreement 

AGENCY:  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  ("ALJ's")  initial  determination 
("ID")  granting  a  joint  motion  to 
terminate  the  above-captioned 
investigation  on  the  basis  of  a  setUement 
agreement. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  P.  Monaghan,  Esq.,  Office  of 
the  General  Coimsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  202- 
205-3152.  Copies  of  the  public  version 
of  the  ID  and  all  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436. 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
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-   205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(http://www.usitc.gov).  The  public 
record  for  this  investigation  may  be 
viewed  on  the  Commission's  electronic 
docket  (EDIS)  at  http://edis.usitc.gov. 

SUPPlfMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  April  9,  2001,  based  on  a  complaint 
filed  by  Proxim  Jnc.  ("Proxim")  against 
14  respondents!*rhree  companies 
subsequently  intervened,  including 
Agere  Systems  Inc.  ("Agere").  In  its 
complaint,  Proxim  contended  that 
respondents"  accused  products 
infringed  the  patent  claims  in  issue 
because  they  contained  either 
semiconductors  made  by  intervener 
Agere  ("the  Agere  parties")  or  by 
respondent  Intersil  Corp.  ("the  Intersil 
parties"). 

On  September  25,  2002,  the 
Commission  determined  not  to  review 
an  ID  by  the  then  presiding  ALJ 
terminating  the  investigation  as  to  the 
Agere  parties  on  the  basis  of  a 
settlement  agreement.  Only  the  Intersil 
parties  then  remained  in  the 
investigation. 

On  March  17,  2003,  Proxim  and 
Intersil  entered  into  a  settlement 
agreement.  On  May  5,  2003,  Proxim  and 
the  Intersil  parties  filed  a  joint  motion 
to  terminate  the  investigation  on  the 
basis  of  the  settiement  agreement.  The 
Commission  investigative  attorney 
supported  the  joint  motion. 

On  May  15,  2003,  the  cvurent 
presiding  ALJ  issued  the  subject  ID 
(Order  No.  106)  granting  the  joint 
motion  of  Proxim  and  the  Intersil 
parties  to  terminate  the  investigation  on 
the  basis  of  a  setUement  agreement.  No 
party  filed  a  petition  to  review  the  ID. 

The  authority  for  the  Commission's 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337),  and  in 
§  210.42  of  the  Commission's  rules  of 
practice  and  procedure  (19  CFR 
§210.42). 

Issued:  June  11.  2003. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary. 
[FR  Doc.  03-15250  Filed  6-16-03;  8:45  am] 

BILUNG  CODE  7020-42-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Dhrision 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— IMS  GlotMl  Learning 
Consortium,  Inc. 

Notice  is  hereby  given  that,  on  May 
27,  2003,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  IMS  Global  Learning 
Consortium,  Inc.  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Artesia  Technologies, 
Rockville,  MD  has  been  dropped  as  a 
party  to  this  ventiu-e. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  IMS  Global 
Learning  Consortium,  Inc.  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  April  7,  2000,  IMS  Global 
Learning  Consortium,  Inc.  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  September  13,  2000  (65  FR 
55283). 

The  last  notification  was  filed  with 
the  Department  on  March  5,  2003.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  March  27,  2003  (68  FR  15004). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  03-15181  Filed  6-16-03;  8:45  ami 
BILUNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Dh^lsion 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Semiconductor  Test 
Consortium,  inc. 

Notice  is  hereby  given  that,  on  May 
27,  2003,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Semiconductor  Test 
Consortium,  Inc.  has  filed  written 
notifications  simultaneously  with  the 


Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  piupose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  imder  specified 
circiunstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Advantest  Corporation,  Tokyo, 
JAPAN;  Intel  Corporation,  Chandler, 
AZ;  and  Motorola,  Inc.,  Austin,  TX.  The 
nature  and  objectives  of  the  venture  are 
to  administer  the  development,  support 
and  promotion  of  the  specifications  of 
Open  Semiconductor  Test  Architecture 
("OPENSTAR"),  a  testing  standard 
which  defines  a  flexible  testing  platform 
for  complex  logic  devices  for  use  in  the 
semiconductor  and  automated  test 
equipment  industries.  The  mission  of - 
Semiconductor  Test  Consortium.  Inc.  is 
to  support  the  development  and  long- 
term  success  of  OPENSTAR,  including 
the  delivery  of  technical  and  economic 
performance  sustainability,  open 
architecture,  and  multi-vendor 
interoperability  at  both  the  hardware 
and  software  levels.  Semiconductor  Test 
Consortium,  Inc.  shall  achieve  this 
mission  by  developing  and  promoting 
its  open  architecture  specifications  as 
industry-wide  standards,  issuing  design 
guidelines  relating  to  its  specifications, 
presenting  activities  that  promote  the 
use  of  the  specifications,  and  providing 
for  the  licensing  or  publication  of  the 
specifications  on  reasonable  and  non- 
discriminatory terms  to  both  members 
and  non-members  alike. 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  03-15182  Filed  6-16-03;  8:45  am) 
BILUNG  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  Januan'  27,  2003,  and 
published  in  the  Federal  Register  on 
February  6,  2003  (68  FR  6181), 
AccuStandajd,  Inc.,  125  Market  Street. 
New  Haven,  Connecticut  06513,  made 
application  by  letter  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


35914 


Federal  Register /Vol.  68.  No.  116 /Tuesday,  June  17,  2003 /Notices 


Drug 

Cathinone  (1235) 

Methcathinone  (1237) 

Aminorex  (1585)  ••... 

Gamma  hydroxybutyric  add  (2010)  

Methaqualone  (2565)  

Ibogaine  (7260)  

Lysergic  acid  diethylamide  (7315) 

Tetrahydrocannabinols  (7370) : 

Mescaline  (7381)  

4-Bromo-2,  5-dimethoxyamphetamine  (7391) 

4-Bromo-2,  5-dimethoxyphenethylamine  (7392)  ...... 

4-Methyi-2,  5-dimethoxyamphetamine  (7395) .*..... 

2,  5-Dimethoxyamphetamine  (7396)  

3,  4-Methylenedioxyamphetamine  (7400)  

N-Hydroxy-3,  4-methylenedioxyamphetamine  (7402) 

3,  4-Methylenedioxy-N-ethylamphetamine  (7404)  ». 

3.  4-Methylenedioxymethamphetamine  (7405)  

4-Methoxyamphetamine  (7411) .-. 

Bufotenine  (7433) 

1-(1-(2-Thienyl)  cyclohexyljpiperidine  (7470)  

Codeine-N-oxide  (9053)  

Dihydromorphine  (9145) .'. •• 

Heroin  (9200) 

Morphine-N-oxide  (9307) 

Nomiorphine  (9313) 

Etonitazene  (9624)  

Amphetamine  (1100) 

Methamphetamine  (1105) 

Phenmetrazine  (1631) : 

Methylphenidate  (1724)  

Amobarbital  (2125)  .' 

Pentobarbital  (2270) 

Secobarbital  (2315)  

Glutethimide  (2550)  

Phencyclidine  (7471) 

Alphaprodine  (9010) 

Anileridine  (9020)  , 

Cocaine  (9041) i. 

Codeine  (9050) ;. '. 

Diprenorphine  (9058) .»..,. 

Dihydrocodeine  (9120)  

Hydromorphone  (9150)  , 

Diphenoxylate  (9170)  _ ; .,.. 

Benzoylecgonlne  (9180) 

Ecgonine  (9180) .'. 

Hydrocodone  (9193) 

Levorphanol  (9220)  '. 

Methadone  (9250) 

Morphine  (9300)  

Thebaine  (9333)  

Opium,  raw  (9600) 

Opium  tincture  (9630) 

Opium  powdered  (9639) ,...■ 

Levo-alphacetylmethadol  (9648)  .". _ 

Oxymorphone  (9652) - 

Alfentanil  (9737)  .". 

Sufentanil  (9740)  

Fentanyl  (9801)  


Schedule 


The  firm  plans  to  manufacture  small 
quantifies  of  the  listed  controlled 
substances  to  make  reference  standards. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  title  21,  United  States  code, 
section  823(a]  and  determined  that  the 
registration  of  AccuStandard,  Inc.  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 


investigated  AccuStandard,  Inc.  to 
ensiire  that  the  company's  registration  is 
consistent  with  the  public  interest.  This 
investigation  has  included  inspection 
and  testing  of  the  company's  physical 
security  systems,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 


Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted 
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Dated:  June  6,  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of  v 
Diversion  Control.  Drug  Enforcement 
Administration. 

[FR  Doc.  03-15203led  6ndash;16ndasb:03; 
8:45  am) 

BHJJNG  CODE  441(MI»-M      . 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  January  27,  2003,  and 
published  in  the  Federal  Register  on 
February  6,  2003,  (68  FR  6182), 
American  Radiolabeled  Chemicals,  Inc., 
11624  Bowling  Green  Drive,  St.  Louis, 
Missouri  63146,  made  applfcation  by 
renewal  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Dnjg 


Gamma  hydroxybutyric  acid 

(2010). 
Lysergic  acid  diethylamide 

(7315). 
Dimethyttryptamine  (7435)  ;.. 

Dihydromorphine  (9145)  

Phencyclidine  (7471) 

Cocaine  (9041) 

Codeine  (9050)  

Hydromorphof)e  (9150) 

Oxycodone  (9143) 

Thebaine  (9333) 

Benzoylecgonlne  (9180)  

Meperidine  (9230)  

Metazocine  (9240)  

Morphine  (9300) 

Oxymorphone  (9652)  


sctiedule 


The  firm  plans  to  bulk  manufactm'e 
small  quantities  of  the  listed  controlled 
substances  as  radiolabeled  compoimds. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  American  Radiolabeled 
Chemicals,  Inc.  to  manufacture  the 
listed  controlled  substances  is 
consistent  with  the  public  interest  at 
this  time.  DEA  has  investigated 
American  Radiolabeled  Chemicals,  Inc. 
to  ensure  that  the  company's 
registration  is  consistent  with  the  public 
interest.  This  investigation  has  included 
inspection  and  testing  of  the  company's 
physical  seciuity  systems,  verification 
of  the  company's  compliance  with  state 
and  local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuemt  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 


Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufactiuer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  June  4,  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  03-15194  Filed  6-16-03;  8:45  am] 

BILLING  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

ImportOT  of  Controlled  Substances; 
Notice  of  Registration 

By  Notice  dated  August  20,  2002,  and 
published  in  the  Federal  Register  on 
August  29,  2002,  (67  FR  55430). 
Applied  Science  Labs,  Inc.,  A  Division 
of  AUtech  Associates,  Inc.,  2701 
Carolean  Industrial  Drive,  State  College, 
Pennsylvania  16801,  made  application 
by  renewal  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
an  importer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Schedule 

Heroin  (9200)  

Cocaine  (9041) 

Codeine  (9050)  

Meperidine  (9230)  

Methadone  (9250) 

Morphine  (9300) 

The  firm  plans  to  import  these 
controlled  substances  for  the 
manufacture  of  reference  standards. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  Unitsd  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Applied  Science  Labs, 
Inc.  to  import  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  and  with  United  States 
obligations  under  international  treaties, 
conventions,  or  protocols  in  effect  on 
May  1,  1971,  at  this  time.  DEA  has 
investigated  Applied  Science  Labs,  Inc. 
on  a  regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest.  This 
investigation  included  inspection  and 
testing  of  the  company's  physical 
security  systems,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  section  1008(a)  of 
the  Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Titie 


21,  Code  of  Federal  Regulations,  Section 
1301.34,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
above. 

Dated:  June  4,  2003. 

Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  03-15196  Filed  6-16-03;  8.45  am] 

BILLING  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  February  5.  2003.  and 
published  ia  the  Federal  Register  on 
February  12,  2003,  (68  FR  7147), 
Cedarbiug  PharmaceuticaJs,  LLS  870 
Badger  Circle,  Grafton,  Wisconsin 
53024,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration  to 
be  registered  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 

Schedule 

Tetrahydrocannabinols  (7370)  ... 
Oxycodone  (9143) 

1 
II 

Hydromorphone  (9150)  

II 

Hydrocodone  (9193) 

II 

The  firm  plans  to  manufacture  the 
listed  controlled  substances  for 
distribution  to  its  customers. 

No  conrments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Cedarburg 
Pharmaceuticals,  LLC,  to  manufactiire 
the  listed  controlled  substances  is 
consistent  with  the  public  interest  at 
this  time.  DEA  has  investigated 
Cedarburg  Pharmaceuticals,  LLC,  to 
ensure  that  the  company's  registration  is 
consistent  with  the  public  interest.  This 
investigation  has  included  inspection 
and  testing  of  the  company's  physical 
seciurity  systems,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 
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Dated:  June  4,  2003. 
Laura  M.  Nagel,  ^ 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  03-15197  Filed  6-16-03;  8:45  ami 

HLUNO  COOe  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  notice  dated  January  27,  2003,  and 
published  in  the  Federal  Register  on 


February  6.  2003  (68  FR  6182). 
Cerrilliant  Corporation,  811  Paloma 
Drive,  Suite  A,  Round  Rock,  Texas 
78664,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration  to 
be  registered  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 


Cathinone  (1235) 

Methcathinone  (1237) , • ■, • 

N-Ethylamphetamine  (1475) : - 

N,N-Dimethylamphetamine  (1480)  • 

Aminorex  (1585)  

4-Methylaminorex  (cis  isomer)  (1590) 

Gamma  hydroxybutyric  acid  (2010) ^ 

Methaqualone  (2565) 

Alpha-Ethyltryptamine  (7249)  , 

Lysergic  acid  diethylamide  (7315) 

Tetrahydrocannabinoas  (7370)  

Mescaline  (7381)  •-« 

3,4,5-Trimethoxyamphetamine  (7390) 

4-Bromo-2,5-dimettioxyamphetamine  (7391) 

4-Bromo-2,5-dimethoxyphenethylamine  (7392)  - 

4-Methyl-2,5-dimethoxyamphetamine  (7395)  : 

2,5-Dimethoxyamphetamine  (7396)  • • 

2,5-Dimethoxy-4-ethylamphetamine  (7399)  

3,4-Methylenedioxyamphetamine  (7400)  .'. , 

5-Methoxy-e,4-methylenedioxyamphetamine  (7401)  

N-Hydroxy-3,4-methylendioxyamphelamine  (7402) 

3,4-Methylendioxy-N-ethylamphetamine  (7404) ~ 

3.4-Methylenedioxymethamphetamine  (7405) .' 

4-Methoxyamphetamine  (7411) -. - 

Bufotenine  (7433)  ; 

Diethyltryptamine  (7434)  ! 

Dimethyltryptamine  (7435)  ; 

Psilocybin  (7437)  

Psilocyn  (7438) 

Acetyldihydrocodeine  (9051)  

Benzylmorphine  (9052)  

Codeine-N-oxide  (9053) .'. 

Dihydromorphine  (9145)  ; '. ; •■ j. 

Heroin  (9200) : 

Hydromorphinol  (9301) 

Mettiyldihydromorphine  (9304) - 

Morphine-N-oxide  (9307) - - ~ 

Normorphine  (9313) 

Pholcodine  (9314) 

Acetylmethadol  (9601) 

Allyprodine  (9602)  '. .\ • 

Alphacetylmethadol  except  Levo-Alphacetylmethadol  (9603)  , 

Alphameprodine  (9604)  

Alphamethadol  (9605)  

Betacetylmethadol  (9607) 

BetatTOprodine  (9608) 

Betamethadol  (9609) 

Betaprodine  (9611) ., 

Hydroxypethidine  (9627)  .' 

Noracymethadol  (9633) < 

Norlevorphanol  (9634) 

Normethadone  (9635) 

Trimependine  (9646) 

Phenomorphan  (9647) : 

Para-Fluorofentanyl  (9812) ; 

3-Methylfentanyl  (9813) ,. 

Alpha-Methylfentanyl  (9814) 

Acetyl-alpha-methylfentanyl  (9815)  

Beta-hydroxyfen'anyl  (9830)  

Beta-hydroxy-3-methyltentanyl  (9831)  „ 

Alpha-Methylthiofentanyl  (9832) •. 

3-Methylthiofentanyl  (9833)  .-. 

Thiofentanyl  (9835) 4 

Amphetamine  (1100)  ^ 


Schedule 
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^___ Drug 

Methamphetamine  (1 105)  

Phenmetrazlne  (1631) 

Methylphenldale  (1724) .*. 

Ambobarbltal  (2125) 

Pentobarbital  (2270)  : ;. ; " 

Secobarbital  (2315)  

Glutethimide  (2550)  

Nabilone  (7379) " 

l-Phenylcydohexylamine  (746C* ? 

Phencyclidine  (7471)  

1-Piperidinocyclohexanecartx>nitrile  (8603)  

Alphaprodine  (9010) 

Cocaine  (9041)  [_'\ 

Codeine  (9050) 

Dihydrocodeine  (9120) 

Oxycodone  (9143)  ;.... 

Hydromorphone  (9150)  ; 

Diphenoxylate  (9170) 

Benzoylecgonine  (9180) .....! 

Ethylmorphine  (9190) 

Hydrocodone  (9193) 

Levomethorphan  (9210) 

Levorphanol  (9220)  

Isomethadone  (9226)  , „,,,] 

Meperidine  (9230)  , 

Methadone  (9250) !!!!!!!.'!"""""!! 

Methadone-intermediate  (9254)  

,  Dextropropoxyphene,  bulk  (non-dosage  forms)  (9273)  

Morphine  (9300)  

Thebaine  (9333)  [[][[[[ 

Levo-alphacetylmethadol  (9648)  

Oxymorphone  (9652) 

Noroxymorphone  (9668) 

Racemethorphan  (9732) , 

Alfentanil  (9737)  

Sufentanil  (9740) 

Fentanyl(9801) 


Schedule 


The  firm  plans  to  manufacture  small 
quantities  of  the  listed  controlled 
substances  to  make  reference  standards 
which  will  be  distributed  to  their 
customers. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  title  21,  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Cerrilliant  Corporation  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Cerrilliant  Corporation  to 
ensure  that  the  company's  registration  is 
consistent  with  the  public  interest.  This 
investigation  has  included  inspection 
and  testing  of  the  company's  physical 
security  systems,  verification  of  the 


company's  compliance  with  state  and 
local  jaws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  June  i&.  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

[FR  Doc.  03-15202  Filed  6-16-03;  8:45  am] 
BILUNG  COOE  441(M»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlled  Substances; 
Notice  of  Registration 

By  notice  dated  Januar>'  27.  2003,  and 
published  in  the  Federal  Register  on 
February  6.  2003  (68  FR  6183). 
Lipdmed.  Inc..  One  Broadway. 
Cambridge.  Massachusetts  02142,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  an  importer  of  the  basic 
class  of  controlled  substances  listed 
below: 


Dnjg 

Cathinone  (1235) 

Methaqualone  (2565) 

Lysergic  acide  diethylamide  (7315) 

Marihuana  (7360) 

Tetrahydrocannabinols  (7307) 

Mescaline  (7381)  

3,4,5-Trimethoxyamphetamine  (7391)  .., 

4-Bromo-2,5-dimethoxyamphetamine  (7391) ; 

4-Methyl-2,5-dimethoxyamphetamine  (7395) 


Schedule 
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2,5-Dimethoxyamphetamine  (7396)  

2.5-Dimethoxy-4-ethy1amphetamine  (7399)  

3,4-Methylenedioxyamphetamine  (7400)  

3,4-Methy1enedioxy-N-ethylamphetamine  (7404) 

3,4-Methylenedioxymethamphetamine  (7405)  

PsJIocybin  (7437)  

Psilocyn  (7438) 

Acetyldjhydrocodeine  (9051)  

Dihydromorphine  (9145) 

Heroin  (9200) 

Tilidine  (9750) , ■■ 

Amphetamie  (1100)  

Methamphetamine  (1 105) 

Amobarbital  (2125)  

Secobarbital  (2315) 

Phencyclidine  (7471) 

Cocaine  (9041)  

Codeine  (9050) 

Dihydrocodeine  (9120)  .^. 

Oxycodone  (9143)  ...'. 

Hydromorphone  (9150) 

Benzoylecgonine  (9180) ^ 

Hydrocodone  (9193) 

Levorphanol  (9220)  

Methadone  (9250)  : 

Dextrophrpoxyphene,  bulk  (non-dosage  forms)  (9273)  

Morphine  (9300)  '. 

Thebaine  (9333)  * 

Oxymorphone  (9652) 

Alfentanil  (9737) 

Fentanyl  (9801)  


Schedule 


The  firm  plans  to  import  small 
reference  standard  quantities  of  finished 
commercial  product  from  its  sister 
company  in  Switzerland  for  sale  to  its 
customers  for  drug  testing. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  title  21,  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Lipomed.  Inc.  to  import 
the  listed  controlled  substances  is 
consistent  with  the  public  interest  and 
with  United  States  obligations  under 
international  treaties,  conventions,  or 
protocols  in  effect  on  May  1,  1971,  at 
this  time.  DEA  has  investigated 
Lipomed,  Inc.  on  a  regular  basis  to 
ensure  that  the  company's  continued 
registration  is  consistent  with  the  public 
interest.  This  investigation  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  verification 
of  the  company's  compliance  with  state 
and  local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  section  1008(a)  of 
the  Controlled  Substances  Import  and 
Export  Act  emd  in  accordance  with  title 
21,  Code  of  Federal  Regulations,  section 
1301.34,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
above. 


Dated:  June  6.  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

(FR  Dot:.  03-15200  Filed  6-16-03;  8:45  am] 

BILUNO  CODE  4410-09-M 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlled  Substances; 
Notice  of  Registration 

By  Notice  dated  March  11,  2003,  and 
published  in  the  Federal  Register  on 
April  2,  2003.  (68  FR  16090), 
Mallinckrodt,  Inc.,  Mallinckrodit  & 
Second  Street,  St.  Louis,  Missouri 
63147,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  an  importer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Doig 

Schedule 

Phenylacetone  (8501)  

Coca  Leaves  (9040) 

Opium,  raw  (9600)  

Opium  DODDv  (9650)  

It 
U 
II 
II 

Poppy  Straw  Concentrate  (9670) 

II 

The  firm  plans  to  import  the  listed 
controlled  substances  to  bulk 
manufacture  controlled  substances. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a]  and  determined  that  the 
registration  of  Mallinckrodt,  Inc.  to 
import  the  listed  controlled  substances 
is  consistent  with  the  public  interest 
and  with  United  States  obligations 
under  international  treaties, 
conventions,  or  protocols  In  effect  on 
May  1. 1971,  at  this  time.  DEA  has 
investigated  Mallinckrodt.  Inc.  on  a 
regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest.  This 
investigation  included  inspection  and 
testing  of  the  company's  physical 
security  systems,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  section  1008(a)  of 
the  Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Title 
21,  Code  of  Federal  Regulations,  Section 
1301.34,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
above. 
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Datetfc  June  4,  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
A  dministration . 

(FR  Doc.  03-15199  Filed  6-16-03;  8:45  am] 
BILLING  CODE  4410-OS-M 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  notice  dated  January  27,  2003,  and 
published  in  the  Federal  Register  on 
February  6,  2003  (68  FR  6184).  National 
Center  for  Natural  Products  Research- 
NIDA  MProject  University  of 
Mississippi,  135  Coy  Waller  Complex, 
University,  Mississippi  38677,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  a  bulk  manufacturer  of  the 
basic  classes  of  controlled  substances 
listed  below: 


Drug 

Schedule 

Marijuana  (7360)  

1 

Tetrahydrocannabinols  (7370)  

1 

The  firm  will  cultivate  marijuana  for 
the  National  Institute  of  Drug  Abuse  for 
research  approved  by  the  Department  of 
Health  and  Human  Services 

No  comments  or  objections  hAve  been 
received.  DEA  has  considered  the 
factors  in  title  21,  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  National  Center  for 
Natural  Products  Research-NIDA 
MProject  University  of  Mississippi  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  National  Center  for  Natural 
Products  research-NIDA  MProject 
University  of  Mississippi  to  ensure  that 
the  company's  registration  is  consistent 
with  the  public  interest.  This 
investigation  has  included  inspection 
and  testing  of  the  company's  physical 
security  systems,  verification  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 


,  Dated:  June  6,  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  03-15201  Filed  6-16-03;  8:45  am] 

BILLING  CODE  4410-09-M 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  January  27,  2003,  and 
published  in  the  Federal  Register  on 
February  6,  2003.  (68  FR  6184),  Norac 
Company,  Inc.,  405  S.  Motor  Avenue, 
Azusa,  California  91702,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  a  bulk  manufacturer  of 
Tetrahydrocannabinols  (7370),  a  basic 
class  of  controlled  substance  listed  in 
Schedule  I. 

The  firm  plans  to  manufacture  bulk 
tetrahydrocannabinols  for  formulation 
into  pharmaceutical  products. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Norac  Company,  Inc.  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Norac  Company,  Inc.  to 
ensiue  that  the  company's  registration  is 
consistent  with  the  public  interest.  This 
investigation  has  included  inspection 
and  testing  of  the  company's  physical 
security  systems,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  June  4.  2003.    • 
Laura  M.  Nagel,  t. 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  03-15195  Filed  6-16-03:  8:45  am] 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  January  27,2003,  and 
published  in  the  Federal  Register  on 
February  6,  2003,  (68  FR  6185),  OraSiue 
Technologies,  Inc.,  1745  Eaton  Avenue, 
Bethlehem,  Pennsylvania  18018,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  a  bulk  manufacturer  of  the 
basic  classes  of  controlled  substances 
listed  below: 


Drug 

Schedule 

Alphamethadol  (9605) 

1 

Benzoylecgonine  (9180)  ..'. 

Morphine  (9300) 

II 
II 

The  firm  plans  to  bulk  manufacture 
the  listed  controlled  substances  to  be 
used  in-house  to  manufacture  other 
controlled  substances. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  OraSure  Technologies, 
Inc.  to  manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  OraSure  Technologies,  Inc. 
to  ensiu-e  that  the  company's 
registration  is  consistent  with  the  public 
interest.  This  investigation  has  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  verification 
of  the  company's  compliance  with  state 
and  local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  June  4.  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

A  dministration . 

[FR  Doc.  03-15198  Filed  6-16-03;  8:45  ami 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-069)] 

NASA  Space  Science  Advisory 
Committee,  Astronomical  Search  for 
Origins  and  Planetary  Systems 
Subcommittee;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration  announces  a 
meeting  of  the  NASA  Space  Science 
Advisory  Conunittee  (SScAC). 
Astronomical  Search  for  Origins  and 
Planetary  Systems  Subcommittee  (OS). 

DATES:  Tuesday,  July  1.  2003.  8:30  a.m. 
to  5  p.m.,  and  Wednesday,  July  2,  2003. 
8  a.m.  to  5  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Room  MIC- 
3H46.  300  E  Street.  SW.,  Washington, 
ex:  20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Hashima  Hasan,  Code  SZ,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546.  202/358-0692. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— Theme  Scientist  Update 

— )ames  Webb  Space  Telescope  Update 

— Space  Interferometry  Mission  Update 

— Origins  Technology  Update 

— Education  and  Public  Outreach 
Update 

Attendees  will  be  requested  to  sign  a 
register  and  to  comply  with  NASA 
security  requirements,  including  the 
presentation  of  a  valid  picture  ID.  before 
receiving  an  access  badge.  Foreign 
nationals  attending  this  meeting  will  be 
required  to  provide  the  following 
information:  full  name;  gender;  date/ 
place  of  birth;  citizenship;  visa/ 
greencard  information  (number,  type, 
expiration  date);  employer/affiliation 
information  (name  of  institution, 
address,  country,  phone);  title/position 
of  attendee.  To  expedite  admittance, 
attendees  can  provide  identifying 
information  in  advance  by  contacting 
Dr.  Hashima  Hasan  via  e-mail  at 
hhasan@nasa.gov  or  by  telephone  at 
202/358-0692.  Attendees  Will  be 
escorted  at  all  times. 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 


participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

June  W.  Edwards. 

.  Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

(FR  Doc.  03-15185  Filed  6-16-03;  8:45  am] 
BiLUNG  CODE  7S10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-070)] 

NASA  Space  Science  Advisory 
Committee,  Structure  and  Evolution  of 
the  Universe  Subcommittee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration  announces  a 
meeting  of  the  NASA  Space  Science 
Advisory  Committee  (SScAC).  Structure 
and  Evolution  of  the  Universe 
Subcommittee  (SEUS). 
DATES:  Tuesday,  July  1.  2003,  8:30  a.m. 
to  5:30  p.m.;  and  Wednesday,  July  2, 
2003.  8  a.m.  to  4  p.m.. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration.  Rooms  3H46  and 
9H40.  300  E  Street.  SW..  Washington; 
DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Paul  Hertz.  Code  SZ.  National 
Aeronautics  and  Space  Administration. 
Washington,  DC  20546,  202/358-0986. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
—Astronomy  and  Physics  Programs 
— Beyond  Einstein  Initiative 
— Interagency  Coordination 
— Explorer  Program 
— Science  Performance  Metrics 
— Recent  Mission  Reviews 

Attendees  will  be  requested  to  sign  a 
register  and  to  comply  with  NASA 
security  requirements,  including  the 
presentation  of  a  valid  picture  ID,  before 
receiving  an  access  badge.  Foreign 
nationals  attending  this  meeting  will  be 
required  to  provide  the  following 
information:  full  name;  gender;  date/ 
place  of  birth;  citizenship;  visa/ 
greencard  information  (number,  type, 
expiration  date);  employer/affiliation 
information  (name  of  institution, 
address,  country,  phone);  title/position 
of  attendee.  To  expedite  admittance, 
attendees  can  provide  identifying 
information  in  advance  by  contacting 
Dr.  Paul  Hertz  via  e-mail  at 
paul.hertz®nasa.gov  or  by  telephone  at 


202/358-0986.  Attendees  will  be- 
escorted  at  all  times. 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  acconunodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor'^s  register: 

June  W.  Edwards, 

Advisory  Committee  Management  Officer. 

National  Aeronautics  and  Space 

A  dmin  istration . 

(FR  Doc.  03-15186  Filed  6-16-03;  8:45  am] 

BILUNG  CODE  7510-01-^ 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permit  Application  Received 
Under  the  Antarctic  Conservation  Act 
of  1978 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  Permit  Applications 
Received  Under  the  Antarctic 
Conservation  Act. 

SUMMARY:  Notice  is  hereby  given  that 
tiie  National  Science  Foundation  (NSF) 
has  received  a  waste  management 
permit  application  for  operation  of 
remote  field  support  camps  with 
emergency  provisions  for  the  Expedition 
Vessels,  Professor  Molchanov.  Professor 
Multanovksiy.and  M/V  Orlova  for  the 
2003-2004  season  and  the  two 
following  austral  summers.  The     ' . 
application  is  submitted  to  NSF 
pursuant  to  regulations  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  this  permit 
application  by  July  17.  2003.  Permit 
applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  Room  755, 
Office  of  Polar  Programs,  National 
Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  Virginia  22230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  Kennedy  at  the  above  address  or 
(703)  292-8030.' 

SUPPLEMENTARY  INFORMATION:  NSF's 
Antarctic  Waste  Regulation,  45  CFR  Part 
671,  requires  all  U.S.  citizens  and 
entities  to  obtain  a  permit  for  the  use  or 
release  of  a  designated  pollutant  in 
Antarctica,  and  for  the  release  of  waste 
in  Antarctica.  NSF  has  received  a  permit 
application  under  this  Regulation  for 
the  operation  of  expeditions  to 
Antarctica.  During  each  trip,  passengers 
are  taken  ashore  at  selected  sites  by 
Zodiac  (rubber  raft)  for  approximately 
two  to  four  hours  at  a  time.  On  each 
zodiac  landing,  emergency  gear  would 
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be  taken  ashore  in  case  weather 
deteriorates  and  passengers  are  required 
to  camp  on  shore.  Anjrthing  taken 
ashore  will  be  removed  from  Antarctica 
and  disposed  of  in  Ushuaia.  Argentina, 
Port  Stanley.  Falkland  Islands,  or  a 
substitute  port  of  disembarkation.  No 
hazardous  domestic  products  or  wastes 
(aerosol  cans,  paints,  solvents,  etc.)  will 
be  brought  ashore.  Cooking  stoves/fuel 
will  be  used  only  in  an  emergency 
where  passengers  are  forced  to  spend 
nights  on  shore.  Conditions  of  the 
permit  would  include  requirements  to 
report  on  the  removal  of  materials  and 
any  accidental  releases,  and 
management  of  all  waste,  including 
hiniian  waste,  in  accordance  with 
Antarctic  waste  regulations. 

Application  for  the  permit  is  made  by: 
Pat  Shaw.  Quark  Expeditions,  Inc.,  980 
Post  Road,  Darien,  CT  06820. 

Location:  Antarctic  Peninsula  Area. 

Dates:  November  1.  2003  to  March  31, 
2006. 

Nadene  G.  Kennedy, 

Permit  Officer. 

[FR  Doc.  03-15180  Filed  6-16-03;  8:45  am] 

BILUNG  COOE  75S5-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Doclcet  No.  030-08681] 

Notice  of  Finding  of  No  Significant 
impact  and  Availability  of 
Environmental  Assessment  for 
Amendment  of  Materials  License  No. 
29-00055-14,  Teledyne  Brown 
Engineering,  Inc.,  Westwood,  NJ 

I.  Introduction 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering  the 
issuance  of  a  license  amendment  to 
Teledyne  Brown  Engineering,  Inc.  for 
Materials  License  No.  29-00055-14,  to 
authorize  release  of  its  facility  in 
Westwood,  New  Jersey  for  unrestricted 
use  and  has  prepared  an  Environmental 
Assessment  (EA)  in  support  of  this 
action  in  accordance  with  the 
requirements  of  10  CFR  part  51.  Based 
on  the  EA,  the  NRC  has  concluded  that 
a  Finding  of  No  Significant  Impact 
(FONSI)  is  appropriate. 

n.  EA  Summary 

The  purpose  of  the  proposed  action  is 
to  allow  for  the  release  of  the  licensee's 
103  Woodland  Avenue,  Westwood,  New 
Jersey  facility  for  unrestricted  use. 
Teledyne  has  been  authorized  by  NRC 
from  1968  to  present  to  store  and  re- 
package low-level  radioactive  wastes  at 
the  site.  In  2002,  Teledyne  ceased 


operations  with  licensed  materials  at  the 
103  Woodland  Avenue.  Westwood,  New 
Jersey  site,  and  requested  that  NRC 
release  the  facility  for  unrestricted  use 
and  terminate  the  license.  Teledyne  has 
conducted  surveys  of  the  facility  and 
determined  that  the  facility  meets  the 
license  termination  criteria  in  subpart  E 
of  10  CFR  part  20. 

in.  Finding  of  No  Significant  Impact 

The  NRC  staff  has  evaluated 
Teledyne's  request  and  the  results  of  the 
surveys  and  has  concluded  that  the 
completed  action  complies  with  10  CFR 
part  20.  The  staff  has  prepared  the  EA 
(summarized  above)  in  support  of  the 
proposed  license  amendment  to 
terminate  the  license  and  release  the 
facility  for  unrestricted  use.  On  the  basis 
of  the  EA,  the  NRC  iias  concluded  that 
the  environmental  impacts  from  the 
proposed  action  ^re  expected  to  be 
insignificant  and  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

rv.  Further  Information 

The  EA  and  the  documents  related  to 
this  proposed  action,  including  the 
application  for  the  license  amendment 
and  supporting  documentation,  are 
available  for  inspection  at  NRC's  Public 
Electronic  Reading  Room  at  http:// 
www.nrc.gov/reading-rm/adams.html 
(ADAMS  Accession  Nos.  ML031610071 
and  ML030520338  (package)).  These 
dociunents  are  also  available  for 
inspection  and  copying  for  a  fee  at  the 
Region  I  Office,  475  Allendale  Road, 
King  of  Prussia,  PA  19406.  Any 
questions  with  respect  to  this  action 
should  be  referred  to  Betsy  Ullrich, 
Nuclear  Materials  Safety  Branch  2, 
Division  of  Nuclear  Materials  Safety, 
Region  I.  475  Allendale  Road.  King  of 
Prussia,  Pennsylvania,  19406.  telephone 
(610)  337-5040,  fax  (610)  337-5269. 

Dated  at  King  of  Prussia,  Pennsylvania  this 
10th  day  of  June,  2003. 

For  the  Nuclear  Regulatory  Commission: 
John  D.  Kinneman, 

Chief,  Nuclear  Materials  Safety  Branch  2. 
Division  of  Nuclear  Materials  Safety,  Region 
I. 

[FR  Doc.  03-15249  Filed  6-16-03;  8:45  am] 
BILUHG  CODE  7590-01 -P 


STATUS:  Public  and  closed.     -     " 
MATTERS  TO  BE  CONSIDERED: 
Week  of  June  16,  2003. 

There  are  no  meetings  scheduled  for 
the  Week  of  Jime  16,  2003. 

Week  of  June  23,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  June  23,  2003. 

Week  of  June  30,  2003— Tentadve 

Tuesday.  July  1.2003  ' 

10  a.m.     Briefing  on  Status  of  Office  of 
Nuclear  Security  and  Incident 
Response  (NSIR)  Programs, 
Performance,  and  Plans  (Closed — 
Ex.1) 

Week  of  July  7,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  July  7.  2003. 

Week  of  July  14,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  July  14.  2003. 

Week  of  July  21,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  July  21.  2003. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information: 
David  Louis  Gamberoni  (301)  415-1651. 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

DATE:  Weeks  of  June  16,  23,  30,  July  7, 

14,  21,  2003. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville. 

Maryland. 


AOOmONAL  INFORMATION:  By  a  vote  of  4- 
O'on  June  11  and  12.  the  Commission 
determined  pursuant  to  U.S.C.  552b(e) 
and  §  9.107(a)  of  the  Commission's  rules 
that  "Affirmation  of  Sequoyah  Fuels 
Corp.  (Gore.  Oklahoma  Site)  Presiding 
Officer's  Certified  Questions"  be  held 
on  June  13.  and  on  less  than  one  week's 
notice  to  the  public. 
***** 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  www.nrc.gov/what-we-do/policy- 
making/ schedule. html 

*        *        *        *        * 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it.  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary. 
Washington,  DC  20555  (301^15-1969). 
In  addition,  distribution  of  this  meeting 
,  notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dibv@nrc.gov. 
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Dated:  June  12,  2003. 

D.L.  Gamberoni. 

Technical  Coordinator,  Office  of  the 
Secretary. 

(FR  Doc.  03-15347  Filed  6-13-03;  11:53  am) 

MLUNO  COM  7BM>-01-M 


POSTAL  SERVICE 

ln-P«rson  Proofing  at  Post  Offlc«« 
(IPP)  Program 

agency:  U.S.  Postal  Service. 
ACTKM:  Notice. 

SUMMARY:  The  USPS  is  announcing  the 
availability  of  an  In-Person  Proofing  at 
Post  OfHces  (EPP)  Program  to  support 
the  activities  of  U.S.  Certificate 
Authorities  and  government 
organizations. 

EFFECTIVE  DATE:  Juno  9.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chuck  Chamberlain  at  703-292-4172.  or 
Brad  Reck  at  703-292-3530 

SUPPLEMENTARY  INFORMATION:  In  recent 
years,  a  number  of  new  federal  statutes 
have  sought  to  preserve  the  ability  of  the 
public  and  private  sectors  to  use  the 
efficiency  of  the  internet  to  rapidly 
exchange  time  sensitive 
communications  while  assuring  that 
people  receiving  and  sending  messages 
are  in  fact  who  they  say  they  are.  A 
number  of  top  quality  private  sector 
businesses  have  mastered  the 
technology  around  the  use  of  secure 
digital  signatures,  yielding  a  greater 
demand  for  improved  identity 
verification  for  individuals  seeking  to 
use  digital  signatures. 

This  need  for  improved  "online 
identity'"  creates  a  unique  service 
opportunity  for  the  Postal  Service  to 
provide  value  to  the  public,  leverage  our 
retail  network  and  enable  internet 
communications  to  enjoy  a  new  level  of 
security  and  reliability.  Numerous 
organizations  have  approached  the  U.S. 
Postal  Service  to  conduct  In-Person 
Proofing  (IPP)  of  customers  nationwide 
for  physically  authenticating  an 
individual's  identiBcation  at  a  post 
office  before  the  organization  issues  a 
digital  signature  certificate  to  the 
individual. 

IPP  supports  efficient,  affordable, 
trusted  communications  through  the  use 
of  identification  verification  at  Post 
Offices,  incorporation  of  process 
enhancements  required  by  the  Postal 
Service,  active  management  of  the  IPP 
program  by  the  USPS,  and  use  of  a  First 
Class  U.S.  Mail  piece  to  verify  physical 
addresses  of  applicants.  We  believe  that 
IPP  conducted  at  local  post  offices  will 
create  a  new  broad  based  capability  for 


the  Nation  that  promotes  improved 
public  trust  and  greater  efficiency  in  the 
electronic  delivery  of  a  wide  range  o^ 
services.  These  efforts  support  achieving 
the  goals  of  the  Government  Paperwork 
Elimination  Act  of  1998,  Electronic 
Signature  in  Global  and  National 
Commerce  Act  of  2000,  Health 
Insurance  Portability  and 
Accountability  Act  of  1996,  Sarbanes- 
Oxley  Act  of  2002,  and  Gramm-Leach- 
Bliley  Act  of  1999  and  numerous 
Presidential  Directives  on  eGovemment. 
The  following  is  a  brief  description  of 
how  IPP  would  work.  An  organization 
can  establish  a  relationship  with  a 
qualified  U.S.  Certificate  Authority  to 
integrate  digital  signing  with  improved 
identity  verification  into  an  online 
application.  Any  individual  desiring  to 
use  digital  certificates  that  include 
USPS  IPP  will  complete  an  application 
online.  The  online  systam  will  verify 
the  individual's  identity  via  commercial 
data  base  checking.  The  system  will 
then  produce  a  standard  Postal  Service 
form  to  be  printed  out  at  the 
"applicant's"  personal  computer.  The 
individual  requesting  the  service  will 
present  this  form  to  a  participating  post 
office  where  the  "In  Person  Proofing" 
process  is  conducted.  After  successful 
completion  of  the  IPP  event,  the  CA  will 
notify  the  applicant  to  download  their 
digital  certificate.  For  clarity,  the  steps 
in  the  IPP  process  are  outlined  below. 

1.0  DESCRIPTION 

1.1  Purpose 

IPP  is  a  postal  program  to  improve  the 
public  key  infrastructure  of  the  Nation. 
The  public  key  infrastructure  has 
emerged  as  an  accepted  infrastructure 
component  for  protecting  and 
facilitating  the  electronic 
communications  of  the  Nation. 

2.0  BASIC  STANDARDS 

2.1  Eligibility 

For  a  Certificate  Authority  (CA)  to  use 
IPP.  the  CA  must  incorporate  the  U.S. 
Postal  Service  In-Person  Proofing  Policy 
into  their  Certificate  Policy. 
Conformance  to  the  Postal  policy 
includes: 

1 .  Use  of  a  Patriot  Act  compliant 
database  vetting  process  to  gain  initial 
assurance  of  an  applicant's  identity 
before  sending  the  applicant  to  the 
Postal  Office  for  IPP. 

2.  Perform  a  verification  of  the 
applicant's  physical  residential  address 
via  First  Class  U.S.  Mail  with  an 
"Address  Correction  Requested"  and 
"Do  Not  Forward"  endorsement. 

3.  Restrict  the  expiration  date  of  an 
IPP  based  Digital  Certificate  such  that  it 
does  not  surpass  the  expiration  of  the  4 


year  validity  period  of  an  IPP  • 

verification  event.  A  new  IPP«vent  will 
be  required  every  4  years. 

4.  Facilitate  IPP  processing  by  using 
standard  forms  and  barcodes  as  directed 
by  the  USPS  and  exchanging  of 
information  as  necessary  for  the 
efficient  operation  of  IPP.  This  includes: 

A.  Using  the  standard  ID  Verification 
Form  (IDVF). 

B.  Maintaining  a  secure  repository  of 
IDVF  forms. 

C.  Providing  access  to  IDVF  forms  and 
customer  account  information  as 
necessary  for  investigative  purposes  by 
USPS  Inspection  Service  and  the  USPS 
Office  of  Inspector  General, 

D.  Submitting  the  processes  and 
operations  of  the  CA  to  security  audits 
and  compliance  reviews  as  required  by 
the  USPS,  and 

E.  Restricting  the  generation  of  unique 
barcodes  for  each  IPP  event  to  those 
expressly  permitted  by  the  USPS. 

5.  Operate  the  CA  to  enable  the 
broadest  practical  use  of  IPP  based 
digital  certificates.  This  includes: 

A.  Issuing,  at  a  minimum,  a  daily 
Certificate  Revocation  List  to  better 
allow  users  to  rely  upon  the  certificates. 

B.  Passing  an  external  CA  audit  in 
accordance  with  industry  best  practices 
such  as  'AICPA/CICA  WebTrust 
Program  for  Certificate  Authorities"; 

C.  Achieving  interoperability  with  the 
Federal  Bridge  for  Certificate 
Authorities,  and 

D.  Incorporating  a  new  common 
object  identifier  (USPS  registered  OID) 
for  IPP  based  digital  certificates. 

6.  Successfully  enter  into  an 
agreement  with  the  USPS  that  includes 
standard  pricing,  service  level 
commitments,  IPP  Policy  compliance, 
liability  and  service  termination 
provisions,  as  well  as  such  other  terms 
and  conditions  as  may  be  included. 

2.2    Minimum  Volume 

IPP  transactions  are  to  be  purchased 
in  pre-paid  blocks  of  10,000  transactions 
by  either  the  CA  or  a  government 
customer  on  behalf  of  the  CA. 


2.3    Labeling 

Each  digital  certificate  must  contain 
the  statement  "ID  Verified  by  the  U.S. 
Postal  Service"  within  the  certificate 
profile  to  let  any  user  or  relying  party 
know  that: 

•  The  issuer  of  the  digital  certificate 
authority  operates  in  compliance  with 
IPP  Policy,  and 

•  The  holder  of  the  credential  did 
physically  appear  before  a  postal 
employee  and  had  their  hardcopy 
identification  successfully  verified. 

Applications  should  interrogate  the 
digital  certificate  presented  during  an 
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electronic  process  to  confirm  the 
presence  of  a  new  common  object 
identifier  (USPS  registered  OID)  for  IPP 
based  digital  certificates. 

3.0    AVAILABILITY 

IPP  is  available  at  an  initial  level  of 
'up  to  200  post  offices  promptly 
following  the  execution  of  the  first 
activation  agreement.  Market  demand 
for  IPP,  in  conjunction  with  operational 
assessments,  will  determine  the 
expansion  schedule  beyond  initial 
deployment  locations. 

Stanley  F.  Mires,  « 

Chief  Counsel,  Legislative. 

[FR  Doc.  03-15211  Filed  6-16-03;  8:45  am] 

WLUNG  CODE  7710-12-P 


SECURtTIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48014;  File  No.  SR-CHX- 
2003-05] 

jSelf-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Stocic  Exchange,  Incorporated 
Relating  to  the  Execution  of  Limit 
Orders  for  OTC  Securtti«i 

June  11,  2003. 

Piu^uant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thefeunder,^ 
notice  is  hereby  given  that  on  April  28, 
2003,  the  Chicago  Stock  Exchange, 
Incorporated  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  1,  II  and  m  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Exchange  filed  the  proposal 
pursuant  to  section  19(b)(3)(A)  of  the 
Act,3  and  Rule  19b-4(f)(6)*  thereunder, 
which  renders  the  proposal  effective 
upon  filing  with  the  Commission.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
certain  provisions  of  CHX  Article  XX, 
Rule  37(a)(3),  which  governs,  among 
other  things,  the  execution  of  limit 


orders  in  a  CHX  specialist's  book. 
Specifically,  the  CHX  seeks  to  add  a 
provision  tfiat  would  permit  a  CHX 
specialist  to  enable  a  functionality  that 
would  automatically  execute  designated 
limit  orders  for  Nasdaq/NM  ( 'OTC  ") 
securities,  following  dissemination  of  a 
locking  or  crossing  quotation  in  that 
security  by  one  or  more  designated  OTC 
market  centers.  The  text  of  the  proposed 
rule  change  is  below.  Proposed  new 
language  is  in  italics.  Proposed 
deletions  are  in  brackets.^ 

Chicago  Stock  Exchan^  Rules 

Article  XX — Regular  Trading  Sessions 

***** 

Precedence  of  Bids  at  Same  Price 

Rule  16.  Subject  to  Article  XX,  Rule 
37ffeX  [Wlivhere  bids  are  made  at  the 
same  price,  the  priority  and  precedence 
shall  be  determined  as  follows: 

(a)  When  a  bid  is  clearly  established 
as  the  first  made  at  a  particular  price, 
the  maker  shall  be  entitled  to  priority 
and  shall  have  precedence  over  [on]  the 
next  sale  at  that  price,  up  to  the  number 
of  shares  of  stock  specified  in  the  bid, 
irrespective  of  the  number  of  shares  of 
stock  specified  in  such  bid.  ^^ 
***** 

Guaranteed  Execution  System  and 
Midwest  Automated  Execution  System 

Rule  37.  (a)  Guaranteed  Executions. 
The  Exchange's  Guaranteed  Execution 
System  (the  BEST  System)  shall  be 
available,  during  the  Primary  Trading 
Session  and  the  Post  Primary  Trading 
Session,  to  Exchange  member  firms  and, 
where  applicable,  to  members  of  a 
participating  exchange  who  send  orders 
to  the  Floor  through  a  linkage  pursuant 
to  Rule  39  of  this  Article,  in  all  issues 
in  the  specialist  system  which  are 
traded  in  the  Dual  Trading  System  and 
NASDAQ/NM  Securities.  System  orders 
shall  be  executed  pursuant  to  the 
following  requirements: 

1.  No  change  to  text. 

2.  No  change  to  text. 

3.  [Dual  Trading  System]  Execution  of 
Agency  Limit  Orders. 

Subject  to  Interpretation  and  Policy 
.10  ("Exempted  Trade-Throughs"),  all 
agency  limit  orders  in  Dual  Trading 
System  issues  will  be  filled  imder  the 
following  circumstances: 


>15U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  15  U.S.C.  78s(b)(3)(A). 
<17CFR240.19b-4(f)(6). 

*The  CHX  provided  the  Commission  with  written 
notice  of  its  intent  to  file  the  proposed  rule  change 
on  March  2,  2002.  The  proposed  rule  change  will 
become  operative  on  June  1,  2003. 


^The  CHX  inadvertently  neglected  to  underscore 
a  word  in  the  proposed  rule  text  when  it  filed  this 
proposed  rule  change.  With  the  CHX's  permission, 
the  Commission  corrected  the  omission,  so  that  the 
proposed  rule  text  as  printed  in  this  notice 
accurately  reflects  the  CHX's  intentions.  May  22, 
2003  telephone  conversation  between  Kathleen  M. 
Boege,  Associate  General  Counsel,  CHX,  and  Joseph 
P.  Morra,  Special  Counsel,  Division  of  Market 
Regulation,  Commission. 


(a)  Exhaustion  of  primary  market  bid 
or  offer.  When  the  bid  or  offering  at  the 
limit  price  has  been  exhausted  in  the 
primary  market  (as  defined  in  the  CTA 
plan),  agency  limit  orders  will  be 
executed  in  whole  or  in  part,  based  on 
the  rules  of  priority  and  precedence,  on 
a  share  for  share  basis  with  trades 
executed  at  the  limit  price  in  the 
primary  market; 

(b)  Price  penetration  in  primary 
market.  When  there  has  been  a  price 
penetration  of  the  limit  in  the  primarj' 
market,  agency  limit  orders  that  have 
resided  in  the  specialist's  book  for  a 
period  of  0-15  seconds  (as  designated 
by  the  specialist/  prior  to  the  primary 
market  print  will  be  filled  at  the  limit 
price;  [and] 

(c)  Primary  market  trading  at  the  limit 
price.  When  the  issue  is  trading  at  the 
limit  price  on  the  primary  market, 
agency  limit  orders  will  be  filled  at  the 
limit  price  unless  it  can  be 
demonstrated  that  such  orders  would 
not  have  been  executed  if  they  had  been 
transmitted  to  the  primary  market  or  the 
broker  and  specialist  agree  to  a  specific 
volume  related  or  other  criteria  for 
requiring  a  fill;  and 

(d)  Block  size  trade-through  in 
another  market.  In  instances  where  a 
block  trade  on  the  Exchange  or  other 
market  against  which  orders  are  being 
protected  takes  place  outside  the  current 
Exchemge  quotation,  all  effective  bids  or 
offers  limited  to  the  block  price  or  better 
will  be  executed  at  the  more  favorable 
block  price  rather  than  at  the  limit  "price 
of  the  affected  orders.  A  specialist  may 
elect  to  provide  automatic  execution  of 
designated  limit  orders  at  the  block 
price  or  better  when  a  "block  size"  (as 
defined  in  Article  XX,  Rule  40, 
Interpretation  arid  Policy  .05)  trade- 
through  is  executed  on  the  primary 
market. 

A  specialist  may  elect  automatic 
execution  of  such  agency  limit  orders  on 
an  issue-by-issue  basis. 

In  the  case  of  Nasdaq/NM  securities, 
a  CHX  specialist  may  elect,  on  an  issue- 
by-issue  basis,  to  engage  a  functionality 
that  will  automatically  execute 
designated  resting  agency  limit  orders 
(or  portions  of  such  orders)  at  the  limit 
price,  up  to  the  size  of  the  Limit  Order 
Auto  Execution  Threshold,  when  the 
Designated  Market  quotation  locks  or 
crosses  the  limit  price.  For  purposes  of 
this  provision,  (i)  "Limit  Order  Auto 
Execution  Threshold"  means  an 
aggregate  number  of  shares  designated 
by  the  CHX  specialist,  on  an  issue-by- 
issue  basis,  that  may  be  executed 
automatically  at  the  limit  price;  and  (ii) 
"Designated  Market"  means  the  market 
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center  designated  by  the  CHX  specialist, 
and  approved  by  the  Exchange. 

*        •        *        *        • 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CHX  included  statements  concerning 
the  purpose  of  and  basis  for  its  proposal 
and  discussed  any  comments  it  received 
regarding  the  proposal.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
CHX  has  prepared  summaries,  set  forth 
in  sections  A,  B  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1 .  Purpose 

The  CHX  proposes  to  permit  a  CHX 
specialist  to  enable  a  functionality  that 
would  automatically  execute  designated 
limit  orders  for  OTC  securities, 
following  dissemination  of  a  locking  or 
crossing  quotation  in  that  security  by 
one  or  more  designated  OTC  market 
centers. 

Under  existing  CHX  rules  relating  to 
listed  securities,  limit  orders  that  are 
resident  in  the  CHX  specialist's  book  are 
entitled  to  a  fill  at  the  limit  price  if  a 
price  penetration  (i.e.,  a  trade- through) 
or  certain  other  conditions  occur  in  the 
primary  market. ^  Although  there  is  not 
an  analogous  trade-through  rule  in  the 
OTC  market,  and  therefore  no  analogous 
limit  order  protection  provisions 
currently  set  forth  in  the  CHX  rules, 
certain  CHX  specialists  desire  to 
provide  such  protections  in  instances 
where  one  or  more  designated  OTC 
market  centers  disseminate  a  quotation 
that  locks  or  crosses  the  CHX 
specialist's  quotation." 

Accordingly,  a  subcommittee  of  the 
CHX  OTC  Committee  undertook  to 


'StfeCHX  Article  XX.  Rule  37(,i)(3).  The  limit 
order  would  be  filled  on  ths  CHX  nt  the  limit  price 
rc)(urdlHss  of  whether  the  CHX  specialist  was  able 
tu  obtain  recourse  via  the  Interniarket  Trading 
System  ("ITS")  administrative  process  following 
the  trade-through. 

"A  designated  market's  bid  (offer)  will  lock  the 
CHX  specialist's  quote  if  it  equals  the  CHX 
specialist's  offer  (bid).  A  designated  market's  bid 
(offer)  will  cross  the  CHX  specialist's  quote  if  it 
penetrates  the  CHX  specialist's  offer  (bid).  The  CHX 
will  consider  a  designated  market  lu  have  locked  or 
crossed  a  CHX  specialist's  quote  eiich  time  that  it 
moves  from  an  unlocked/uncrossed  state  to  a 
locked  or  crossed  state.  For  example,  if  a  designated 
market  crosses  a  CHX  specialist's  offer  at  52  with 
a  53  bid.  it  will  not  again  cross  the  CHX's.  for 
purposes  of  this  rule,  if  the  designated  market 
continues  to  cross  the  CHX's  offer  with  a  bid  of  54. 


evaluate  the  issue,  and  to  design  a 
functionality  that,  if  enabled  by  a  CHX 
specialist,  would  automatically  execute 
certain  resting  limit  orders  for  OTC 
securities.  The  proposed  rule  change, 
which  was  discussed  extensively  by  the 
CHX  OTC  Committee  and  other  member 
committees,  would  permit  a  CHX 
specialist  to  enable  such  a  functionality 
on  a  voluntary  basis.  The  functionality 
would  automatically  execute  designated 
resting  limit  orders,  if  the  designated 
OTC  markets  lock  or  cross  the  CHX 
quotation.^  The  type  of  orders  and  the 
total  number  of  shares  to  be  executed 
automatically  would  be  designated  by 
the  CHX  specialist;  orders  not  eligible 
for  automatic  execution  would  remain 
in  the  specialist's  book  and  would  be 
eligible  for  manual  execution.'" 

The  CHX  believes  that  the  proposed 
rule  change  will  be  welcomed  by  its 


^  Because  there  is  no  primary  market  for  over-the- 
counter  securities,  the  CHX  has  not  simply 
designated  the  "primary  market"  as  the  mafkel  that 
would  trigger  limit  order  protection  on  the  CHX. 
Instead,  this  rule  would  allow  CHX  specialists  to 
identify  the  designated  market,  with  the  approval 
of  the  Exchange,  on  an  issue-by-issue  basis. 
Initially,  all  CHX  specialists  have  identified  the 
"Designated  Market"  as  the  Nasdaq  Stock  Market. 
If  all  CHX  specialists  make  a  different  or  additional 
designation  for  all  securities  traded  on  the 
Exchange,  the  Exchange  will  notify  its  order- 
sending  firms  of  those  Exchange-wide  changes  and 
nic  those  changes  with  the  Commission  as  an 
interpretation  of  an  existing  rule  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  and  Rule  19b-4(f)(l) 
thereunder.  If,  however,  CHX  specialists  respond  to 
the  fragmentation  in  the  market  by  identifying 
different  designated  markets  for  different  securities, 
the  Exchange  will  file,  pursuant  to  Rule  19b-4(f)(l). 
a  new  interpretation  confirming  that  specialists 
have  identified  different  designated  markets  in 
different  securities  for  purposes  of  this  voluntary 
designation,  but  will  not  list  all  of  those  different 
designations. 

'"  In  addition  to  permitting  the  new  functionality 
described  above,  the  proposed  rule  change  provides 
for  a  modification  of  the  CHX  rule  governing 
priority  of  same-priced  orders.  This  modification 
contemplates  that,  on  an  issue-bv-issue  basis, 
specialists  could  designate  certain  same-priced 
orders  as  eligible  for  automatic  execution,  while 
other  orders  might  not  be  so  designated,  thus 
automatically  executing  some  orders  out  of 
traditional  time-price  priority  sequence. 

For  instance,  if  a  specialist  designates  all  limit 
orders  in  an  issue  under  10.000  shares  as  eligible 
for  possible  auto-execution  under  this  rule,  those 
orders  of  10.000  shares  or  more  would  not  be 
eligible  for  automatic  execution  and  thus  would 
reinain  in  the  specialist's  book,  eligible  for  manual 
execution,  even  though  a  smaller  order  at  the  same 
price  that  was  received  at  a  later  time  would  be 
eligible  for  automatic  execution  (up  to  the  size  of 
the  Limit  Order  Auto  Execution  Threshold). 

Because  the  CHX  specialist  is  not  obligated 
(under  CHX  rules,  the  Act  or  any  other  gnverniiig 
ndes)  to  execute  OTC  limit  orders  based  on 
conditions  in  other  OTC  market  centers,  rendering 
engagement  of  this  proposed  functionality  strictly 
voluntary,  the  Exchange  believes  that  it  is 
appropriate  for  a  CHX  specialist  to  condition 
automatic  execution  in  a  manner  that  could,  based 
on  issue-by-issue  designations  of  certain  types  of 
orders,  modify  the  precedence  of  same-priced 
orders. 


^der-sending  firms,  as  it  will  provide 
ror  protection  of  certain  limit  orders  on 
a  voluntary  basis  in  the  OTC  market, 
which  currently  does  not  require  that 
such  protections  be  afforded  limit 
orders.  Indeed,  the  CHX  believes  that      ' 
the  proposed  rule  change,  which  could 
dramatically  increase  the  niunber  of 
limit  orders  executed  automatically  on 
the  CHX  (which  currently  does  not  have 
a  rule  requiring  automatic  execution  of 
limit  orders  for  OTC  securities  based  on 
conditions  in  other  market  centers),  is  to 
the  material  beneBt  of  the  investing 
public.  The  CHX  believes  that  the 
proposed  rule  change  constitutes  a 
reasoned  approach  to  offering  execution 
guarantees  in  an  evolving  OTC  market, 
and  anticipates  that  many  of  its  OTC 
specialists  will  elect  to  enable  the 
functionality  contemplated  by  the 
proposed  rule  change. 

2,  Statutory  Basis  ^ 

The  CHX  believes  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereiuider  that  are  applicable  to  a 
national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
section  6(b)."  In  particular,  the  CHX 
believes  the  proposal  is  consistent  with 
section  6(b)(5)  of  the  Act  '^  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to,  and  to  perfect  the 
mechanism  of,  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the  . 
public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Ef!iectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest; 

(ii)  Impose  any  significant  biu°den  on 
competition;  and 

(iii)  Become  operative  for  30  days 
fi'om  the  date  on  which  it  was  filed,  or 


"  15  U.S.C.  78fn)).     • 
«»15U.S.C78f(b)(5). 
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such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
c  Act "  and  Rule  19b-4(f)(6)  thereunder.  ^^ 
At  any  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  siunmarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solidtation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549VO6O9.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  All 
submissions  should  refer  to  file  niunber 
SR-CHX-2003-05  and  should  be 
submitted  by  July  8,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-15266  Filed  6-16-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^48016;  File  No.  SR-GSCC- 
2002-11] 

SeH-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Notice  of  Rling  of     ~ 
Proposed  Rule  Change  to  Reduce  the 
Permitted  Use  of  Letters  of  Credit  to 
Twenty-Five  Percent  of  a  Memt>er's 
Required  Clearing  Fund  Deposit 

June  11,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
October  10,  2002,  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
and  on  April  1,  2003,  amended  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  items 
have  been  prepared  primarily  by  GSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  fi-om  interested 
parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

GSCC  is  seeking  to  reduce  the 
permitted  use  of  letters  of  credit  ("LCs") 
to  twenty-five  percent  of  a  member's 
required  clearing  fund  deposit. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  vdth  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  GSCC  has  prepared 
stunmaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements. ^ 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

One  of  GSCC's  most  important  risk 
management  tools  is  its  maintenance  of 
clearing  fund  collateral.  Clearing  fund  is 
comprised  of  cash,  certain  netting- 
eligible  sectirities,  and  eligible  LCs.  The 
purposes  served  by  the  clearing  fimd  are 
(1)  to  have  on  deposit  from  each  netting 


member  assets  sufficient  to  satisfy  any 
losses  that  may  be  incurred  by  GSCC  as 
the  result  of  the  default  by  the  member 
and  the  resultant  close-out  of  that 
member's  settlement  positions  and  (2)  to 
ensiu'e  that  GSCC  has  sufficient 
liquidity  at  all  times  to  meet  its  payment 
and  delivery  obligations. 

The  subject  of  the  proposed  rule 
change  is  the  LC  component  of  the   « 
clearing  fund.  Currently,  GSCC's  rules 
permit  up  to  70  percent  of  a  member's 
required  clearing  fund  deposit  to  be  in 
the  form  of  LCs.  Although  GSCC 
believes  that  it  v«ll  always  receive 
funds  from  the  presentment  of  an  LC  for 
payment,  GSCC  has  recognized  that  in 
a  period  of  market  crisis  there  is  the 
potential  that  GSCC  might  not  receive 
the  funds  on  a  timely  basis.  To  ensure 
that  GSCC  can  always  meet  its  liquidity 
needs  on  a  timely  basis  in  the  luilikely 
event  of  a  member  default  and  in  a 
period  of  market  crisis,  GSCC  is 
proposing  to  reduce  the  permitted  use  of 
LCs  to  25  percent  of  a  member's 
required  clearing  fund  deposit.  Thus, 
the  minimum  level  of  cash  and 
securities  required  to  be  maintained  on 
deposit  would  increase  from  30  percent 
to  75  percent  of  a  member's  required 
,  clearing  fund  deposit.  ^ 

GSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  section  1 7 A  of  the  Act '' 
and  the  rules  and  regulations 
thereunder  applicable  to  GSCC  because 
it  will  protect  GSCC  and  its  members  by 
ensuring  that  GSCC  has  adequate 
liquidity  resources. 

(B)  Self-Regulatory  Organizatioii's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  will  have  any 
impact  or  impose  any  burden  on 
competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received.  GSCC  wUl  notify 
the  Commission  of  any  written 
comments  received  by  GSCC. 


\  "15  U.S.C.  78s(b)(3)(A). 
•♦17  CFR  240.19b-*(f)(6). 
"  17  CFR  200.30-3(a)(12). 


'  15  U.S.C.  78s(b)(l). 

2  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  GSCC. 


^  The  proposed  LC  requirement  wi)I  not  affect  the 
requirement  that  certain  non-US  GSCC  meml>ers 
f>ost  additional  collateral  in  the  form  of  LCs  to 
protect  GSCC  against  legal  risk  presented  by  the 
insolvency  laws  in  their  home  countries.  These 
members  will  not  be  required  to  increase  the 
amount  of  their  deposit  that  is  in  the  form  of  cash 
and  securities  from  30  percent  to  75  percent  of  their 
required  clearing  fund  deposit. 

••  15  U.S.C  78q-l. 
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in.  Date  of  EfFectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC. 

All  submissions  should  refer  to  File 
No.  SR-GSCC-2002-11  and  should  be 
submitted  by  July  8.  2003. 

For  the  Commission  by  the  [Mvision  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  03-15264  Filed  &-16-03:  8:45  am] 
eiUJNQCOOt  wio-oi-r 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReleaM  No.  34-48015;  Fil*  No.  SR-NASD- 
2003-55] 

Self-Regulatory  Organizations;  Notice 
of  FiHng  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Proposed  Amendments  to 
Article  VIII  (District  Committees  and 
District  Nominating  Committees)  of  the 
By-Laws  of  NASD  Regulation,  Inc. 

June  11,  200.3. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  March  21. 
2003,  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
items  1. 11  and  III  below,  which  Items 
have  been  prepared  by  NASD.  NASD 
has  designated  the  proposed  rule  change 
as  constituting  a  "non-controversial" 
rule  change  under  paragraph  (f)(6)  of 
Rule  19b-4  under  the  Act.^  which 
renders  the  proposal  effective  upon 
filing  with  the  Commission.  On  April 
17.  2003.  NASD  submitted  Amendment 
No.  1  to  the  proposed  rule  change  to 
correct  certain  typographical  errors  in 
the  proposed  rule  text.'*  On  April  28, 
2003,  NASD  submitted  Amendment  No. 
2  to  the  proposed  rule  change  to  correct 
certain  typographical  errors  in  the 
proposed  rule  text.^  On  June  6,  2003, 
NASD  submitted  Amendment  No.  3  to 
the  proposed  rule  change  to  revise  the 
proposed  rule  text.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  ftx)m  interested  persons. 


» 17  CFR  200.3O-3(a)(12). 


■  15  U.S.C.  78s(bKl). 
M7CFR240.19t»-4. 
'17  CFR  240.196-4(0(6). 

*  See  letter  from  Kosha  K.  Dalai,  Assistant  General 
Counsel,  NASD,  to  Katherine  A.  England,  Assistant 
Director,  Division  of  Market  Regulation, 
Commission,  dated  April  17.  2003. 

^See  letter  from  Kosha  K.  Dalai.  Assistant  General 
Counsel,  NASD,  to  Katherine  A.  England,  Assistant 
Director,  Division  of  Market  Regulation, 
Commission,  dated  April  28,  2003. 

*  See  letter  from  Kosha  K.  Dalai,  Assistant  General 
Counsel.  NASD,  to  Katherine  A.  England,  Assistant 
Director,  Division  of  Market  Regulation, 
Commission,  dated  |une  6,  2003.  For  purposes  of 
calculating  the  60-day  period  within  which  the 
Commission  may  summarily  abrogate  the  proposed 
rule  change  under  Section  19(b)(3)(C)  of  the  Act,  the 
Commission  considers  that  period  to  commence  on 
June  6.  2003.  the  date  the  NASD  filed  Amendment 
No.  3.  See  15  U.S.C  78»(bK3MC). 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propased  Rule  Change 

NASD  is  proposing  to  amend  Article 
Vni  (District  Committees  and  District 
Nominating  Committees)  of  the  By-Laws 
of  NASD  Regulation,  Inc.  ("NASD 
Regulation")  to  streamline  the 
nomination  and  election  processes 
governing  District  Committees  and 
District  Nominating  Committees, 
modernize  communication  procedures, 
and  improve  the  consistency  among  the 
Committees  across  all  districts.  The  text 
of  the  proposed  rule  change  is  set  forth 
below.  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
[brackets]. 


ARTICLE  VIII 

DISTRICT  COMMITTEES  AND 
DISTRICT  NOMINATING 
COMMITTEES 

Establishment  of  Districts 

Sec.  8.1     The  Board  shall  establish 
boundaries  for  districts  within  the 
United  States  to  assist  NASD  Regulation 
in  administering  its  afi^airs  in  a  manner 
that  is  consistent  with  applicable  law. 
the  Restated  Certificate  of  Incorporation, 
these  By-Laws,  the  Delegation  Plan,  and 
the  Rules  of  the  Association.  The  Board 
may  make  changes  ht)m  time  to  time  in 
the  number  or  boundaries  of  the 
districts  as  it  deems  necessary  or 
appropriate.  The  Board  shall  prescribe 
such  policies  and  procedures  as  are 
necessary  or  appropriate  to  address  the 
implementation  of  a  new  district 
configuration  in  the  event  of  a  change  in 
the  number  or  boundaries  of  the 
districts. 

Composition  of  District  Committees 

Sec.  8.2    (a)  A  district  created  under 
Section  8.1  shall  elect  a  District 
Committee  pursuant  to  this  Article.  A 
District  Committee  shall  consist  of  no 
fewer  than  five  and  no  more  than  20 
members,  unless  otherwise  provided  by 
resolution  of  the  Board.  Subject  to  the 
limitation  set  forth  in  the  immediately 
preceding  sentence,  the  authorized 
number  of  members  of  a  District 
Committee  shall  be  determined  from 
time  to  time  by  the  Board;  provided, 
however,  that  no  decrease  in  the 
authorized  number  of  members  of  a 
District  Committee  shall  shorten  the 
term  of  office  of  any  member  thereof. 
Each  District  Committee  member  shall: 
(1)  Be  employed  (in  the  office  of/by  an 
NASD  member  eligible  to  vote  in  Uie 
district  for  District  Committee  elections, 
and  (2)  work  primarily  from  such  NASD 
member's  principal  office  or  a  branch 
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'  office  that  is  located  within  the  district 
where  the  member  serves  on  a  District 
Committee.  [A  EKstrict  Committee  shall 
determine  the  number  of  its  members  to 
be  elected  each  year.)  Members  of  the 
District  Committees  shall  serve  as 
panelists  in  disciplinary  proceedings  in 
accordance  with  the  Rules  of  the 
Association.  The  District  Committees 
shall  consider  and  recommend  policies 
and  rule  changes  to  the  Board.  The 
District  Committees  shall  endeavor{,  in 
such  manner  as  they  deem  appropriate,] 
to  educate  NASD  members  and  other 
brokers  and  dealers  in  their  respective 
districts  as  to  the  objects,  purposes,  and 
work  of  the  NASDf.)  and  NASD 
Regulation!,  and  Nasdaq]  in  order  to 
foster  NASD  members'  interest  and 
cooperation. 

(b)  A  member  of  a  District  Committee 
may  resign  at  any  time  upon  giving 
notice  to  the  District  Director.  Any  such 
resignation  shall  take  effect  upon 
receipt  of  such  Notice  or  at  any  later 
time  specified  therein,  provided  that 
Notice  of  resignation  at  a  later  date  may 
be  made  immediately  effective  at  the 
discretion  of  the  Executive  Vice 
President,  Regulatory  Policy  and 
Programs  or  the  Executive  Vice 
President,  Member  Regulation  or  their 
respective  designee(s).  The  acceptance 
of  such  resignation  shall  not  be 
necessary  to  make  such  resignation 
effective. 

(c)  [(b)]  In  the  event  of  the  refusal, 
failure,  neglect,  or  inability  of  a  member 
of  a  District  Committee  to  discharge  his 
or  her  duties,  or  for  any  cause  affecting 
the  best  interests  of  NASD  Regulation, 
the  sufficiency  of  which  shall  be 
decided  by  the  District  Committee,  the 
District  Committee  may  remove  the 
member  by  the  affirmative  vote  of  two- 
thirds  of  the  members  of  the  District 
Committee  then  in  office  and  declare 
the  member's  position  vacant.  The 
District  Committee  shall  notify  the 
District  Committee  member  of  his  or  her 
removal  within  seven  days  after  the 
vote.  [The  member's  potion  shall  be 
filled  pursuant  to  Section  8.4.]A 
member  who  is  removed  may  submit  a 
written  appeal  of  the  removal  to  the 
Board  within  30  days  after  the  date  he 
or  she  is  notified  of  the  removal.  The 
Board  may  affirm,  reverse,  or  modify  the 
determination  of  the  District  Committee. 
A  vote  of  a  majority  of  the  Directors 
then  in  office  shall  be  required  to 
reverse  or  modify  the  action  of  the 
District  Committee. 

(d)  In  the  event  of  a  vacancy  in  a 
District  Committee  resulting  from  death, 
resignation,  removal,  or  other  cause,  the 
Executive  Vice  President,  Regulatory 
Policy  and  Programs  or  the  Executive 
Vice  President,  Member  Regulation  or 


their  respective  designee(s)  shall 
determine  whether  such  vacancy  shall 
be  filled  prior  to  the  next  regularly 
scheduled  election  of  District  Committee 
members.  In  the  event  the  Executive 
Vice  President,  Regulatory  Policy  and 
Programs  or  the  Executive  Vice 
President,  Member  Regulation  or  their 
respective  designee(s)  determines  that  a 
vacancy  on  a  District  Committee  should 
be  filled,  the  vacancy  shall  be  filled 
pursuant  to  Section  8.4. 

Term  of  0£Bce  of  District  Committee 
Members 

Sec.  8.3    Each  regularly  elected 
member  of  a  District  Committee  shall 
hold  office  for  a  "full  term"  [of  three 
years]  which  is  the  later  of  three  years 
or  until  a  successor  is  elected  and 
qualified.  Notwithstanding  the  term  of 
office  for  a  regularly  elected  member, 
such  member's  terth  shall  terminate 
sooner  upon  the  member's  [,  or 
untiljdeath,  resignation,  or  removal.  [A 
member  of  a  District  Committee  may  not 
serve  more  than  two  consecutive 
terms.) There  is  no  limit  on  the  number 
of  terms  that  may  be  served  by  a 
member  of  a  District  Committee, 
provided,  that  no  more  than  two  terms 
may  be  served  consecutively.  The  word 
"term  "  as  used  for  the  purpose  of  this 
Section  shall  mean  either  a  full  term  for 
a  regularly  elected  member  or  a  "partial 
term"  which  is  a  term  served  by  a 
member  appointed  to  fill  a  vacancy  on 
the  District  Committee  created  by  the 
termination  of  a  regularly  elected 
member's  office  prior  to  the  expiration 
of  the  full  term. 

Filling  of  Vacancies  on  District 
Committees 

Sec.  8.4     In  the  event  of  a  vacancy  on 
a  District  Committee  [caused  by  the 
departure  of  a  Committee  member]  prior 
to  the  expiration  of  the  member's  term 
of  office,  and  wheri  the  Executive  Vice 
President,  Regulatory  Policy  and 
Programs  or  the  Executive  Vice 
President,  Member  Regulation  or  their 
respective  designee(s)  determines, 
pursuant  to  Section  8.2(d),  that  such 
vacancy  should  be  filled,  or  in  the  event 
of  a  newly  created  membership  on  a 
District  Committee  by  virtue  of  an 
increase  in  the  authorized  number  of 
members  thereof,  the  District  Committee 
shall  appoint  by  majority  vote  a 
representative  of  an  NASD  member 
eligible  pursuant  to  Section  8.2(a)  [to 
vote  in  the  district  ]to  fill  the  vacancy 
or  newly  created  membership.  The 
appointment  by  the  District  Committee 
^shall  be  effective  until  the  next  regularly 
scheduled  election  [occius],  and  until 
such  member's  successor  is  elected  and 
qualified.  Following  the  next  regularly 


scheduled  election,  in  the  event  of  a 
vacancy,  the  newly  elected  Committee 
member  shall  serve  only  the  duration  of 
the  departed  Committee  member's  term, 
and  in  the  event  of  a  newly  created 
membership,  the  newly  elected 
Committee  member  shall  serve  only  the 
duration  of  the  term  for  such  class  of 
membership. 

Meetings  of  District  Committees 

Sec.  8.5    Meetings  of  a  District 
Committee  shall  be  held  at  such  times 
and  places,  upon  such  notice,  and  in 
accordance  with  such  procedures  as 
[each  District  Committee]  the  Executive 
Vice  President,  Regulatory  Policy  and 
Programs  or  the  Executive  Vice 
President,  Member  Regulation  or  their 
respective  designee(s)  in  [its]  his  pr  her 
discretion  may  determine  in 
consultation  with  the  Chair  of  the 
District  Committee.  A  quorum  of  a 
District  Committee  shall  consist  of  a 
majority  of  its  members,  and  any  action 
taken  by  a  majority  ^esent  at  any 
meeting  at  which  a  quorum  is  present, 
except  as  otherwise  provided  in  these 
By-Laws,  shall  constitute  the  action  of 
the  Committee.  Any  or  all  members  of 
a  District  Committee  may  participate  in 
any  such  meeting  by  means  of 
conference  telephone  or  other 
communications  equipment  by  means  of 
which  all  participants  can  communicate 
with  each  other,  and  such  participation 
shall  constitute  presence  in  person  at 
the  meeting.  Action  by  a  District 
Committee  may  be  taken  by  consent  in 
writing  or  by  electronic  transmission  in 
lieu  of  a  meeting  [mail,  telephonic,  or 
telegraphic  vote],  in  which  case  any 
action  taken  by  a  majority  of  the 
Committee  shall  constitute  the  action  of 
the  Committee.  [Any  action  taken  by 
telephonic  vote  shall  be  confirmed  in 
writing  at  a  regular  meeting  of  the 
District  Committee.) 

Election  of  District  Officers 

Sec.,8.6    At  or  following  its  last 
regularly  scheduled  meeting  of  the 
calendar  year,  [Following  the  annual 
election  of  members  of  the  District 
Committees  pursuant  to  this  Article] 
each  District  Committee  shall  elect  from 
its  members  a  Chair  and  such  other 
officers  as  it  deems  necessar>'  for  the 
proper  performance  of  its  duties  under 
these  By-Laws[,  and  shall  prescribe  their 
powers  and  duties]. 

Advisory  Council 

Sec.  8.7  (a)  The  Chairs  of  the  District 
Committees,  elected  pursuant  to  Section 
8.6,  together  with  the  Chair  of  the 
Market  Regulation  Committee  shall 
constitute  an  Advisory  Council  to  the 
Board. 
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(b)  The  Advisory  Council  shall  be 
advised  of  and  entitled  to  attend  such 
meetings  of  the  Board  as  the  Board  may 
designate  for  such  Advisory  Council's 
attendance,  and  the  Board  shall 
designate  at  least  one  such  meeting 
annually.  The  Advisory  Council  shall 
not  be  entitled  to  vote  at  meetings  of  the 
Board. 

Expenses  of  District  Committees 

Sec.  8.8    Funds  to  meet  the  regular 
expenses  of  each  District  Committee 
shall  be  provided  by  the  Board,  and  all 
such  expenses  shall  be  subject  to  the 
approval  of  the  Board. 

Composition  of  District  Nominating 
Committees 

Sec.  8.9  (a)  Each  district  created  under 
Section  8.1  shall  elect  a  District 
Nominating  Committee  pursuant  to  this 
Article.  A  District  Nominating 
Committee  shall  consist  of  Ave 
members,  unless  the  Board  by 
resolution  increases  a  District 
Nominating  Committee  to  a  larger 
number.  Each  District  Nominating 
Committee  member  (of  a  District 
Nominating  Committee]  shall:  ^1^  be 
employed  |in  the  office  of/by  an  NASD 
member  eligible  to  vote  in  the  district 
for  District  Committee  elections,  and  (2j 
work  primarily  from  such  NASD 
member's  principal  office  or  a  branch 
office  that  is  located  within  the  district 
where  the  member  serves  on  a  District 
Nominating  Committee,  but  shall  not  be 
a  member  of  the  District  Committee.  A 
majority  of  the  members  of  the  District 
Nominating  Committee  shall  include  (a 
majority  of]  persons  who  previously 
have  served  on  a  District  Committee  or 
who  are  current  or  former  Directors  or 
current  or  former  Governors  of  the 
NASD  Board!,  and  shall  include  at  least 
one  current  or  former  Director  or 
Governor]. 

(b)  A  member  of  a  District  Nominating 
Committee  may  resign  at  any  time  upon 
giving  Notice  to  the  District  Director. 
Any  such  resignation  shall  take  effect 
upon  receipt  of  such  Notice  or  at  any 
later  time  specified  therein,  provided 
that  notice  of  resignation  at  a  later  date 
may  be  made  immediately  effective  at 
the  discretion  of  the  Executive  Vice 
President,  Regulatory  Policy  and 
Programs  or  the  Executive  Vice 
President,  Member  Regulation  or  their 
respective  designee(s).  The  acceptance 
of  such  resignation  shall  not  be 
necessary  to  make  such  resignation 
effective. 

(c)  ((b))  In  the  event  of  the  refusal, 
failure,  neglect,  or  inability  of  a  member 
of  a  District  Nominating  Committee  to 
discharge  his  or  her  duties,  or  for  any 
cause  affecting  the  best  interests  of 


NASD  Regulation,  the  sufficiency  of 
which  shall  be  decided  by  the  District 
Nominating  Committee,  the  District 
Nominating  Committee  may  remove  the 
member  by  the  affirmative  vote  of  two- 
thirds  of  the  members  of  the  District 
Nominating  Committee  then  in  office 
and  declare  the  member's  position 
vacant.  (The  member's  position  shall  be 
filled  pursuant  to  Section  8.11.)  The 
District  Nominating  Committee  shall 
notify  the  District  Nominating 
Committee  member  of  his  or  her 
removal  within  seven  days  after  the 
vote.  A  member  who  is  removed  may 
submit  a  written  appeal  of  the  removal 
to  the  Board  within  30  days  after  the 
date  he  or  she  is  notified  in  writing  of 
the  removal.  The  Board  may  affirm, 
reverse,  or  modify  the  determination  of 
the  District  Nominating  Committee.  A 
vote  of  a  majority  of  the  Directors  then 
in  office  shall  be  required  to  reverse  or 
modify  the  action  of  the  District 
Nominating  Committee. 

(d)  In  the  event  of  a  vacancy  in  a 
District  Nominating  Committee  resulting 
from  death,  resignation,  removal,  or 
other  cause,  the  Executive  Vice 
President,  Regulatory  Policy  and 
Programs  or  the  Executive  Vice 
President,  Member  Regulation  or  their 
respective  designeeis)  shall  determine 
whether  such  vacancy  shall  be  filled 
prior  to  the  next  regularly  scheduled 
election  of  District  Nominating 
Committee  members.  In  the  event  the 
Executive  Vice  President.  Regulatory 
Policy  and  Programs  or  the  Executive 
Vice  President,  Member  Regulation  or 
their  respective  designee(s)  determines 
that  a  vacancy  on  a  District  Nominating 
Committee  should  be  filled,  the  vacancy 
shall  be  filled  pursuant  to  Section  8.11. 

Term  of  Office  of  District  Nominating 
Committee  Members 

Sec.  8.10    Each  regularly  elected 
member  of  a  District  Nominating 
Committee  shall  hold  office  for  a  "full 
term  "  [of  one  year]  which  is  the  later  of 
one  year  (and)  or  until  a  successor  is 
elected  and  qualified.  Notwithstanding 
the  term  of  office  for  a  regularly  elected 
member,  such  member's  term  shall 
terminate  sooner  upon  the  member's  (. 
or  until]death,  resignation,  or  removal. 
(A  member  of  a  District  Nominating 
Committee  may  not  serve  more  than  two 
consecutive  terms.  JT/iere  is  no  limit  on 
the  number  of  terms  that  may  be  served 
by  a  member  of  a  District  Nominating 
Committee,  provided,  that  no  more  than 
two  terms  may  be  served  consecutively. 
The  word  "term"  as  used  for  the 
purpose  of  this  Section  shall  mean 
either  a  full  term  for  a  regularly  elected 
member  or  a  "partial  term"  which  is  a 
term  served  by  a  member  appointed  to 


fill  a  vacancy  on  the  District  Nominating 
Committee  created  by  the  termination  of 
a  regularly  elected  member's  office  prior 
to  the  expiration  of  the  full  term. 

Filling  of  Vacancies  for  District 
Nominating  Committees 

Sec.  8.11     In  the  event  of  a  vacancy 
on  a  District  Nominating  Committee 
[caused  by  the  departure  of  a  Committee 
member)  prior  to  the  expiration  of  the 
member's  term  of  office,  and  where  the 
Executive  Vice  President,  Regulatory 
Policy  and  Programs  or  the  Executive 
Vice  President,  Member  Regulation  or 
their  respective  designee(s)  determines, 
pursuant  to  Section  8.9(d),  that  such 
vacancy  should  be  filled,  or  in  the  event 
of  a  newly  created  membership  on  a 
District  Nominating  Committee  by  virtue 
of  an  increase  in  the  authorized  number 
of  members  thereof,  the  District 
Nominating  Committee  shall  appoint  by 
majority  vote  a  representative  of  an 
NASD  member  eligible  pursuant  to 
Section  8.9(a)  (to  vote  in  the  district  jto 
fill  the  vacancy  or  newly  created 
membership.  The  appointment  shall  be 
effective  until  the  next  regularly 
scheduled  election  (occurs)  pursuant  to 
this  Article,  and  until  such  member's 
successor  is  elected  and  qualified. 

Meetings  of  District  Nominating 
Committees 

Sec.  8.12     Meetings  of  a  District 
Nominating  Committee  shall  be  held  at 
such  times  and  places,  upon  such 
notice,  and  in  accordance  with  such 
procedures  as  (each  District  Nominating 
Committee)  the  Executive  Vice 
President.  Regulatory  Policy  and 
Programs  or  the  Executive  Vice 
President,  Member  Regulation  or  their 
respective  designee(s)  in  (its)  his  or  her 
discretion  may  determine  in 
consultation  with  the  Chair  of  the 
District  Nominating  Committee.  A 
quorum  of  a  District  Nominating 
Committee  shall  consist  of  a  majority  of 
its  members,  and  any  action  taken  by  a 
majority  (of  the^ntire 
Committeejpresent  at  any  meeting  at 
which  a  quorum  is  present,  except  as 
otherwise  provided  in  these  By-Laws, 
shall  constitute  the  action  of  the  District 
Nominating  Committee.  Any  or  all 
members  of  a  District  Nominating 
Committee  may  participate  in  any  such 
meeting  by  means  of  conference 
telephone  or  other  communications 
equipment  by  means  of  which  all 
participants  can  communicate  with 
each  other,  and  such  participation  shall 
constitute  presence  in  person  at  the 
meeting.  Action  by  a  District 
Nominating  Committee  may  be  taken  by 
consent  in  writing  or  by  electronic 
transniission  in  lieu  of  a  meeting  (mail, 
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telephonic,  or  telegraphic  vote],  in 
which  case  any  action  taken  by  a 
majority  of  the  District  Nominating 
Committee  shall  constitute  the  action  of 
the  District  Nominating  Committee. 
[Action  taken  by  telephonic  vote  shall 
be  confirmed  in  writing  at  a  regular 
meeting  of  the  District  Committee).!.] 

Election  of  District  Nominating 
Committee  Officers 

Sec.  8.13    Following  the  annual 
■election  of  members  of  the  District 
Nominating  Committees  pursuant  to 
this  Article,  each  District  Nominating 
Committee  shall  elect  from  its  members 
a  Chair  and  such  other  officers  as  it 
deems  necessary  for  the  proper 
performance  of  its  duties  under  these 
By-Laws),  and  shall  prescribe  their 
powers  and  duties). 

Expenses  of  District  Nominating 
Committees 

Sec.  8.14     Funds  to  meet  the  regular 
expenses  of  each  District  Nominating 
Committee  shall  be  provided  by  the 
Board,  and  all  such  expenses  shall  be 
subject  to  the  approval  of  the  Board. 

Notice  to  [Chair]  District  Nominating 
Conunittee 

x. 

Sec.  8.15    On  or  before  [May  Ij/une 
1  -of  each  year,  the  Secretary  of  NASD 
Regulation  shall  give  a  Notice  [send  a 
written  notice)  to  [the  Chair  of)  each 
District  Nominating  Committee  member 
and  each  District  Director  [and  each 
District  Committee]  identifying  the 
members  of  the  District  Nominating 
Committee  and  the  District  Committee 
whose  terms  of  office  shall  expire  in  the 
next  calendar  year.  The  Notice  [notice) 
shall  describe  election  procedures  for 
filling  the  offices. 

Solicitation  of  Candidates  iuid 
Secretary's  Notice  to  NASD  Members 

Sec.  8. 1 6     The  Secretary  of  NASD 
Regulation  shall  give  a  Notice  of  the 
upcoming  election  to  NASD  members 
and  the  Executive  Representatives  of 
NASD  members  describing  the  election 
procedures  and  stating  that  NASD 
members  may  submit  names  of 
candidates  for  consideration  to  the 
District  Director.  NASD  Regulation  staff 
shall  provide  the  District  Nominating 
Committee  with  a  description  of  the 
NASD  membership  in  the  district.  The 
District  Nominating  Committee  shall 
identify  and  solicit  candidates  to 
nominate  for  election  to  [the  vacancies 
on)  the  District  Committee  and  the 
District  Nominating  Committee.  [The 
District  Nominating  Conunittee  Chair 
shall  send  a  written  notice  of  the 
upcoming  election  to  the  Executive 
Representative  and  each  branch  office  of 


the  NASD  members  in  the  district  and 
request  that  such  NASD  members 
submit  names  of  candidates  to  the 
District  Nominating  Committee  or  the 
District  Director  for  consideration.) 

[Secretary's  Notice  to  NASD  Members] 

[Sec.  8.1 7    The  Secretary  of  NASD 
Regulation  shall  send  a  written  notice  to 
NASD  members  in  the  district 
describing  the  election  procedures.) 

District  Nominating  Committee  Slate 

Sec.  8.i7  [Sec.  8.18]  (a)  The  District 
Nominating  Committee  shall  review  the 
background  of  proposed  candidates  and 
the  description  of  the  NASD 
membership  provided  by  NASD 
Regulation  staff  and  shall  nominate  a 
slate  of  candidates  for  the  election.  The 
slate  shall  include  one  [or  more] 
candidate[s)  for  each  position  on  the 
District  Committee  and  the  District 
Nominating  Committee  subject  to 
election  at  the  next  annual  election 
(vacancy).  In  nominating  candidates  for 
the  office  of  member  of  the  District 
Committee  and  the  office  of  member  of 
the  District  Nominating  Committee,  the 
District  Nominating  Committee  shall 
endeavor  to  secure  appropriate  and  fair 
representation  on  the  District 
Committee  and  on  the  District 
Nominating  Committee  of  the  various 
sections  of  the  district  and  [all]  various 
classes  and  types  of  NASD  members 
engaged  in  the  investment  banking  or 
securities  business  within  the  district. 
In  nominating  candidates  for  the  office 
of  member  of  the  District  Nominating 
Committee,  a  District  Nominating 
Committee  shall  assure  that  the 
composition  of  the  District  Nominating 
Committee  meets  the  standards  in 
Section  8.9(a). 

(b)  A  District  Nominating  Committee 
shall  not  nominate  an  incumbent 
member  of  the  District  Committee  to 
succeed  himself  or  herself  on  the 
District  Committee  [unless  the  District 
Nominating  Committee  first  takes 
appropriate  action  by  a  written  ballot  of 
the  entire  NASD  membership  within  the 
district  to  ascertain  that  such 
nomination  is  acceptable  to  a  majority 
of  the  NASD  members  in  the  district.) 
unless  the  incumbent  member  of  the 
District  Committee  is  serving  pursuant 
to  the  provisions  of  Section  8.4  oris 
serving  a  term  pursuant  to  the 
provisions  of  Section  8.2  and  reelection 
would  not  cause  the  incumbent  member 
to  violate  the  provisions  of  Section  8.3. 
A  District  Nominating  Committee  may 
not  nominate  more  than  two  incumbent 
members  of  the  District  Nominating 
Committee  to  succeed  themselves. 


[Certification]  NotifictUion  of 
Nomination 

Sec.  8.18  (Sec.  8.19]     The  District 
Director,  acting  on  behalf  of  the  District 
Nominating  Committee,  shall  give  a 
Notice  to  the  Secretary  of  NASD 
Regulation  of  [certify  to  the  District       ~ 
Committee]  each  candidate  nominated 
by  the  District  Nominating  Committee 
and  the  office  to  which  the  candidate  is 
nominated.  [Within  five  calendar  days 
after  the  certification,  the  District . 
Committee  shall  send  to  the  Executive 
Representatives  of  NASD  members  in 
the  district  a  copy  of  the  certificatiouv] 
On  or  before  October  1  of  each  year,  the 
Secretary  of  NASD  Regulation  shall  give 
a  Notice  of  the  nominated  candidates  to 
the  Executive  Representatives  of  NASD 
members  and  the  District  Committee. 

Uncontested  Election 

Sec.  8.19    If  the  District  Nominating 
Committee  nominates  one  candidate  for 
each  position  on  the  District  Committee 
and  the  District  Nominating  Committee 
■  subject  to  election  at  the  next  annual 
election  and  no  additional  candidate  is 
nominated  pursuant  to  Section  8.22,  the 
candidates  nominated  by  the  District 
Nominating  Committee  shall  be 
considered  duly  elected. 

Designation  of  Additional  Candidates 

Sec.  8.20    If  an  officer,  director,  or 
employee  of  an  NASD  member  who 
meets  the  qualifications  of  Section  8.2 
or  8.9,  as  applicable,  is  not  nominated 
by  the  District  Nominating  Committee 
and  wants  to  be  considered  for  election 
to  [a  vacancy  on]  the  District  Committee 
or  the  District  Nominating  Committee, 
he  or  she  shall  deliver  (send)  a  written 
notice  to  the  District  Director  within  14 
calendar  days  after  the  Secretary  of 
NASD  Regulation  gives  the  Notice  of 
nominated  candidates  [the  mailing  date 
of  the  certification  te  the  Executive 
Representatives)  pursuant  to  Section 
8.18[9].  The  District  Director  shall  make 
a  written  record  of  the  time  and  date  of 
the  receipt  of  the  officer's,  director's,  or 
employee's  notice.  The  officer,  director, 
or  employee  shall  be  designated  as  an 
"additional  candidate." 

List  of  NASD  Members  Eligible  to  Vote 

Sec.  8.21     (a)  The  Secretary  of  NASD 
Regulation  shall  provide  a  list  of  all 
NASD  members  eligible  to  vote  in  the 
district,  their  mailing  addresses,  and 
their  Executive  Representatives  to  the 
additional  candidate  promptly 
[immediately]  following  receipt  of  the 
additional  candidate's  timely  notice  by 
the  District  Director. 

(b)  An  NASD  member  that  has  its 
principal  office[,]  and/or  one  or  more 
registered  branch  offices],  or  its 
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principal  office  and  one  or  more 
registered  branch  offices)  in  the  district 
shall  be  eligible  to  cast  one  vote  through 
the  NASD  member's  Executive 
Representative  for  each  position  on  the 
District  Committee  and  the  District 
Nominating  Committee  [vacancy]  to  be 
filled  in  the  election. 

Requirement  for  Petition  Supporting 
Additional  Candidate 

Sec.  8.22  An  additional  candidate 
shall  be  nominated  if  a  petition  signed 
by  at  least  ten  percent  of  the  NASD 
members  eligible  to  vote  in  the  district 
is  filed  with  the  District  Nominating 
Committee  within  30  calendar  days  after 
the  date  of  the  mailing  of  the  list  to  the 
additional  candidate  pursuant  to 
Section  8.21.  Only  an  Executive 
Representative  may  sign  a  petition  on 
behalf  of  an  NASD  member. 

(Uncontested  Election] 

[Sec.  8.23  If  the  District  Nominating 
Committee  nominates  one  candidate  for 
each  vacancy  and  no  additional 
candidate  is  nominated  pursuant  to 
Section  8.22,  the  candidates  nominated 
by  the  District  Nominating  Committee 
shall  be  considered  duly  elected  and  the 
District  Committee  shall  certify  the 
election  to  the  Board.) 

Notice  of  Contested  Election 

Sec.  8.23  [Sec.  8.24)  If  [the  District 
Nominating  Committee  nominates  more 
than  one  candidate  for  vacancy,  or  if)  an 
additional  candidate  is  nominated 
pursuant  to  Section  8.22,  the  election 
shall  be  considered  a  contested  election. 
The  Secretary  of  NASD  Regulation  shall 
give  a  Notice  [District  Conunittee  shall 
send  a  notice)  to  the  Executive 
Representatives  of  the  NASD  members 
eligible  to  vote  in  the  district 
announcing  the  names  of  the  candidates 
and  the  office  to  which  each  candidate 
is  nominated  and  describing  contested 
election  procedures. 

Administrative  Support 

Sec.  8.24  (Sec.  8.25)     The  District 
Office  shall  provide  administrative 
support  to  all  candidates  by  sending,  by 
electronic  transmission,  to  NASD 
members  eligible  to  vote  in  the  district 
up  to  two  distributions  [mailings]  of 
materials  prepared  by  the  candidates. 
[NASD  Regulation  shall  pay  the  postage 
for  the  mailings.)  If  a  candidate  wants 
such  distributions  [mailings]  sent,  the 
candidate  shall  prepare  such  material 
on  the  candidate's  personal  stationery 
and  make  the  material  available  to 
NASD  Regulation  in  electronic  format. 
The  material  shall  state  that  it 
represents  the  opinion  of  the  candidate. 
[The  candidate  shall  provide  a  copy  of 


the  material  for  each  member  of  the 
NASD  in  the  district.)  Candidates 
nominated  by  the  District  Nominating 
Committee  may  identify  themselves  as 
such  in  their  materials.  Any  candidate 
also  may  send  [additional)  mailings  at 
the  candidate's  own  expense.  Except  as 
provided  in  this  Article,  NASD 
Regulation,  the  Board,  the  Regional 
Nominating  Committee,  any  other 
committee,  and  NASD  Regulation  staff 
shall  not  provide  any  other 
administrative  support  to  a  candidate  in 
the  election. 

Ballots 

Sec.  8.25  [Sec.  8.26)    With  the 
assistance  of  the  Secretary  of  NASD 
Regulation  and  an  Independent  Agent, 
the  District  Nominating  Committee  shall 
prepare  a  ballot  with  the  names  of  the 
District  Nominating  Committee's 
candidates  and  any  additional  candidate 
nominated  pursuant  to  Section  8.22  and 
the  office  to  which  each  candidate  is 
nominated.  The  ballot  shall  list 
separately,  in  alphabetical  order,  the 
candidates  [in  alphabetical  order  and 
shall  identify  the  candidates)  nominated 
by  the  District  Nominating  Committee 
and  the  additional  candidates 
nominated  pursuant  to  Section  8.22. 
The  Secretary  of  NASD  Regulation 
[District  Nominating  Committee)  shall 
send  a  ballot  to  the  Executive 
Representative  of  each  NASD  member 
eligible  to  vote  in  the  district. 
Instructions  on  the  ballot  shall  direct 
the  Executive  Representative  to  return 
the  ballot  to  the  Independent  Agent  and 
state  that  the  ballot  envelope  must  be 
postmarked  on  or  before  the  return  date 
specified  on  the  ballot.  The  retiun  date 
specified  on  the  ballot  shall  be  no  fewer 
than  (30)20  and  no  more  than  [45)30 
days  after  the  date  of  mailing  of  the 
ballot. 

Vote  Qualification  List 

Sec.  8.26  (Sec.  8.27)     Eligibility  to 
vote  in  a  district  election  shall  be  based 
on  the  NASD's  membership  records  as 
of  a  date  selected  by  the  Secretary  of 
NASD  Regulation  that  is  not  more  than 
30  days  before  the  date  of  mailing  of  the 
ballot.  The  Secretary  of  NASD 
Regulation  shall  prepare  a  list  of  NASD 
members  eligible  to  vote  in  the  district, 
their  mailing  addresses,  and  their 
Executive  Representatives,  which  shall 
be  used  for  vote  qualification  purposes, 
and  shall  provide  the  list  to  the 
candidates. 

Ballots  Returned  as  Undelivered 

Sec.  8.27  (Sec.  8.28)    The 
Independent  Agent  shall  open  any 
ballot  envelope  retiuned  undelivered 
and  shall  determine  whether  it  was  sent 


to  the  NASD  member's  address  of 
record.  If  incorrectly  addressed,  the 
Independent  Agent  shall  send  a  new 
ballot  to  the  address  of  record. 

General  Procedures  for  Qualification 
and  Accounting  of  Ballots 

Sec.  8.28  [Sec.  8.29)     After  the  voting 
period,  on  a  date  or  dates  designated  by 
the  Secretary  of  NASD  Regulation,  the 
qualification  and  accounting  of  ballots 
shall  take  place.  The  date  or  dates 
designated  shall  be  not  later  than  14 
calendar  days  after  the  retiun  date 
specified  on  the  ballot  pursuant  to 
Section  8.25(6).  Candidates  and  their 
representatives  shall  be  allowed  to 
observe  the  qualification  and  accounting 
of  ballots.  Representation  for  each 
candidate  shall  be  limited  to  two 
individuals.  The  Independent  Agent 
shall  bring  to  (the  district  office]  a 
location  within  the  district  agreed  to 
between  the  Independent  Agent  and  the 
Secretary  of  NASD  Regulation  all  ballots 
timely  received.  Under  the  direction  of 
the  Secretary  of  NASD  Regulation  or  the 
Secretary's  designee,  the  Independent 
Agent  shall  open  and  coimt  the  ballots. 
For  ballot  qualification  purposes,  the 
Independent  Agent  shall  identify  to  the 
candidates  the  NASD  members  that 
timely  returned  ballots  and  inform  the 
candidates  of  the  Independent  Agent's 
determination  of  whether  or  not  a  ballot 
is  qualified  for  voting  purposes.  The 
determination  shall  be  based  on  a 
comparison  of  ballots  received  against 
the  list  of  NASD  members  eligible  to 
vote  in  the  district  and  their  Executive 
Representatives  as  prepared  by  the 
Secretary  of  NASD  Regulation  pursuant 
to  Section  8.26(7).  The  Secretary  of 
NASD  Regulation  or  the  Secretary's 
designee  shall  make  the  final 
determination  of  the  qualification  of  a 
ballot.  Upon  the  qualification  of  a  ballot, 
the  Independent  Agent  shall  record  the 
vote  indicated  on  the  ballot.  The 
candidates  and  their  representatives 
shall  not  be  allowed  to  see  the  vote  of 
an  NASD  member. 

Ballots  Set  Aside 

Sec.  8.29  [Sec.  8.30]    The 
Independent  Agent  shall  set  aside  a 
ballot  if:  (a)  the  ballot  is  received  from 
an  NASD  member  eligible  to  vote  in  the 
district  and  the  ballot  is  signed  by  a 
person  who  is  not  the  Executive 
Representative  listed  on  the  vote 
qualification  list  prepared  under  Section 
8.26(7),  and  the  Secretary  of  the  NASD 
has  not  received  proper  notice  of  a 
change  in  Executive  Representative 
pursuant  to  the  NASD  By-Laws;  or  (b) 
if  two  or  more  properly  executed  ballots 
are  received  from  an  NASD  member 
eligible  to  vote  in  the  district.  If  the 
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Independent  Agent  determines  that  the 
ballots  set  aside  are  material  to  the 
outcome  of  the  election,  the  Secretary  of 
NASD  Regulation  and  the  Independent 
Agent  shall  make  reasonable  efforts  to 
resolve  each  ballot  set  aside.  With 
respect  to  a  ballot  not  signed  by  an 
Executive  Representative  of  record,  the 
Secretary  of  NASD  Regulation  shall 
contact  the  NASD  member  to  request 
that  the  NASD  member  send  written 
notice  of  any  change  in  Executive 
Representative  by  bcsimile  so  that  the 
ballot  may  be  cotuited.  With  respect  to 
multiple  ballots  from  an  NASD  member, 
the  Independent  Agent  shall  contact  the 
Executive  Representative  of  the  NASD 
member  to  obtain  the  NASD  member's 
vote.  The  Secretary  of  NASD  Regulation 
shall  keep  a  list  of  NASD  members  that 
reported  their  ballot  was  lost  or  not 
received  and  that  were  provided  with  a 
duplicate  ballot.  The  Secretary  of  NASD 
Regulation  shall  provide  the  list  to  the 
Independent  Agent  and,  upon  request, 
to  the  candidates. 

Invalid  Ballots 

Sec.  8.30  [Sec.  8.31]    The 
Independent  Agent  shall  declare  a  ballot 
invalid  if  one  or  more  of  the  following 
conditions  exist: 

(a)  The  ballpt  is  not  signed  by  the 
Executive  Representative  (unless 
Section  8.29  [30]  applies); 

(b)  a  vote  is  not  indicated  on  the 
ballot;  or 

(c)  the  ballot  indicates  votes  for  more 
candidates  than  there  are  positions  on 
the  District  Committee  or  District 
Nominating  Committee  subject  to 
election  in  the  election  [vacancies  for  an 
office). 

(Certification  of]  Election  Results 

Sec.  8.31  (Sec.  8.32)     Under  the 
direction  of  the  Secretary  of  NASD 
Regulation  or  the  Secretary's  designee, 
the  Independent  Agent  shall  count  the 
votes  received  for  each  candidate  in  a 
district..  The  candidates  for  the  office  of 
member  of  the  District  Committee  or 
District  Nominating  Committee 
receiving  the  largest  number  of  votes 
cast  in  the  district  for  the  office  shall  be 
declared  elected  such  that  the  number 
of  candidates  declared  elected  equals 
the  number  of  positions  (vacancies)  on 
the  District  Committee  or  District 
Nominating  Committee  subject  to 
election  in  the  election.  (The  candidates 
for  the  office  of  member  of  the  District 
Nominating  Committee  receiving  the 
largest  number  of  votes  cast  in  the 
district  for  the  office  shall  be  declared 
elected  such  that  the  number  of 
candidates  declared  elected  equals  the 
niunber  of  vacancies  on  the  District 
Nominating  Committee.)  In  the  event  of 


a  tie,  there  shall  be  a  run-off  election. 
The  Secretary  of  NASD  Regulation  shall 
notify  the  Board  of  the  election  results. 
(Each  District  Committee  shall  send  a 
written  certification  of  the  election 
results  to  the  Board.)  The  notification 
[certification]  shall  state  the  number  of 
votes  received  by  each  candidate  and 
the  number  of  ballots  set  aside. 

Extensions  of  Time  and  Additional 
Procedures 

Sec.  8.32  [Sec.  8.33)    The  Secretary  of 
NASD  Regulation  may  extend  a  time 
period  under  this  Article  for  good  cause 
shown.  In  extraordinary  circumstances, 
the  Secretary  of  NASD  Regulation,  with 
the  approval  of  the  Executive 
Committee  or  the  Board,  may  adopt 
additional  procedvues  for  elections 
under  this  Article. 

Definitions 

Sec.  8.33  (a)  When  used  in  Article  VIII 
of  these  By-Laws,  the  term  "Notice" 
means  a  notice  in  writing  or  by 
electronic  transmission  and  the  term 
"electronic  transmission  "  means  any 
form  of  communication,  not  directly 
involving  the  physical  transmission  of 
paper,  that  creates  a  record  that  may  be 
retained,  retrieved  and  reviewed  by  a 
recipient  thereof,  and  that  may  be 
directly  reproduced  in  paper  form  by 
such  a  recipient  through  an  automated 
process. 

(b)  For  purposes  of  this  Article  VDJ, 
any  notice  by  NASD  Regulation,  the 
Secretary  of  NASD  Regulation,  or  the 
District  Director  given  by  electronic 
transmission  shall  be  deemed  given:  (1) 
if  by  facsimile  telecommunication,  when 
directed  to  a  number  at  which  the 
person  entitled  to  notice  has  consented 
to  receive  notice;  (2)  if  by  electronic 
mail,  when  directed  to  an  electronic 
mail  address  at  which  the  person 
entitled  to  notice  has  consented-to 
receive  notice;  (3)  if  by  a  posting  on  an 
electronic  network  when  the  person 
entitled  to  notice  has  consented  to 
receive  notice  in  this  manner,  together 
with  separate  notice  to  the  person 
entitled  to  notice  of  such  specific 
posting,  upon  the  later  of  (A)  such 
posting  and  (B)  the  giving  of  such 
separate  notice;  and  (4)  if  by  any  other 
form  of  electronic  transmission  when 
the  person  entitled  to  notice  has 
consented  to  receive  notice  in  this 
manner,  when  directed  to  the  person 
entitled  to  notice.  For  purposes  of  this 
Article  VIII,  if  mailed,  any  such  notice 
by  NASD  Regulation,  the  Secretary  of 
NASD  Regulation,  or  the  District 
Director  shall  be  deemed  given  when 
deposited  in  the  United  States  mail, 
postage  prepaid,  directed  to  the  person 
entitled  to  notice  at  such  person 's 


address  as  it  appears  on  the  records  of 
NASD  Regulation. 

*        *        *        *        * 

n.  Self-Regulatory  Organization's     * 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  vrith  the  Commission, 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  emy 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NASD  has  prepared 
simimaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Article  Vm  of  NASD  Regulation  By- 
Laws  ("By-Laws")  sets  forth  provisions 
relating  to  the  operation  of  District 
Committees  and  District  Nominating 
Committees  (collectively, 
"Committees"),  including  specifically, 
provisions  regarding  Committee 
meetings,  vacancies  and  elections. 
Under  Article  Vni,  the  role  of  the 
District  Committee  members  includes 
serving  as  panelists  in  disciplinary 
proceedings  in  accordance  with  NASD 
Rules,  recommending  policy  and  rule 
changes  to  the  Board,  educating 
members  in  their  district,  and  selecting 
members  of  the  regional  District 
Committee  and  District  Nominating 
Committees  in  a  manner  consistent  with 
Article  Vin  of  the  By-Laws.  The  role  of 
the  District  Nominating  Committee 
includes  nominating  candidates  to  serve 
on  the  District  Committee  and  District 
Nominating  Committee  for  that  region. 

Currently,  there  are  11  District 
Committees,  divided  by  geographic 
region.  Based  on  the  experience  of 
NASD  Regulation  staff  in  working  with 
the  Committees  since  that  time,  and  the 
current  practices  of  the  Committees, 
NASD  is  proposing  a  series  of 
amendments  to  modernize  and  clarify 
the  Article  Vni  provisions.  NASD 
represents  that  the  proposed  changes  are 
designed  to  streamline  the  nomination 
and  election  processes  by,  among  other 
things,  centralizing  the  communication 
procedures  in  the  Corporate  Secretary's 
Office  of  NASD  Regulation,  revising  the 
nomination  and  election  timeline,  and 
modernizing  the  methods  of 
communication  by  permitting  electronic 
delivery  of  documents.  In  addition, 
NASD  represents  that  the  proposed 
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amendments  would  improve 
coordination  and  consistency  among  the 
Committees  across  the  districts,  modify 
the  procedures  to  fill  vacancies,  and 
provide  for  more  administrative 
flexibility.  The  key  proposed 
amendments  are  discussed  below. 

Section  8.2  (Composition  of  District 
Committees)  and  Section  8.9 
(Composition  of  District  Nominating 
Committees) 

Create  Consistency  in  Size  of 
Committee.  Currently,  Section  8.2(a) 
provides  that  each  District  Committee 
will  determine  how  many  members  to 
elect  each  year.  To  create  more 
consistency  in  District  Committee  sizes 
across  districts,  the  proposed 
amendments  would  allow  the  Board  of 
Directors  of  NASD  ("Board")  to 
determine  the  size  of  each  Committee. 

Establish  Qualifications  to  Serve  on 
Committee.  Currently,  Section  8.2  and 
Section  8.9  provide  that  each  Committee 
member  must  be  employed  by  an  NASD 
member  eligible  to  vote  in  such  district. 
NASD  believes  that  the  proposed 
amendments  would  clarify  additional 
qualifications  necessary  to  serve  as  a 
member  of  a  Committee.  The  proposed 
amendments  provide  that  a  member 
must:  (1)  be  employed  by  an  NASD 
member  eligible  to  vote  in  the  district 
for  District  Committee  elections;  and  (2) 
work  primarily  from  such  NASD 
member's  principal  office  or  a  branch 
office  that  is  located  within  the  district 
where  the  member  serves  on  a 
Committee.  NASD  believes  the 
additional  qualifications  will  ensure 
that  Committee  members  have  a 
significant  connection  to  the  district  in 
which  they  serve. 

Eliminate  Requirement  in  Section  8.9 
that  One  District  Nominating  Committee 
Member  be  a  Current  or  Former 
Director.  The  proposed  amendments 
would  eliminate  the  current 
requirement  contained  in  Section  8.9 
that  at  least  one  member  of  the  District 
Nominating  Committee  be  a  current  or 
former  Director  or  Governor.  Based  on 
the  experience  of  NASD  Regulation 
staff,  it  has  become  increasingly  difficult 
to  satisfy  this  composition  requirement. 

Section  8.3  (Term  of  Office  of  District 
Committee  Member)  and  Section  8.10 
(Term  of  Office  of  District  Nominating 
Committee  Member) 

Clarify  Term  of  Office.  Currently. 
Section  8.3  and  Section  8.10  provide 
that  Committee  members  may  not  serve 
more  than  two  consecutive  terms.  The 
proposed  amendments  to  these 
provisions  would  clarify  that  there  is  no 
limit  on  the  number  of  terms  that  a 
Committee  member  may  serve,  provided 


that  a  member  may  not  serve  more  than 
two  consecutive  terms.  The  word 
"term"  would  be  defined  to  include 
either  a  full  term  (three  years  for  District 
Committees  or  one  year  for  District 
Nominating  Committees)  or  any  partial 
term  where  a  member  is  appointed  to 
fill  a  vacancy.  NASD  believes  that  this 
would  allow  for  greater  member 
participation  in  the  Committees  over 
time.  ' 

Section  8.4  (Filling  of  Vacancies  on 
District  Committee)  and  Section  8.9 
(Filling  of  Vacancies  for  District 
Nominating  Committees) 

Streamline  Process  for  Filling 
Vacancies.  Proposed  new  Sections 
8.2(b)  and  (d)  and  Sections  8.9(b)  and 
(d)  would  clarify  that  Committee 
members  may  formally  resign  from  their 
positions  by  serving  a  notice  to  the 
Chair.  In  addition,  the  proposed  new 
provisions  provide  a  process  for  filling 
vacancies.  Under  the  proposed 
amendments,  the  Executive  Vice 
President,  Regulatory  Policy  and 
Programs,  the  Executive  Vice  President, 
Member  Regulation  or  their  respective 
designee(s)  would  be  authorized  to 
determine  whether  a  vacancy  created  on 
the  Committee  needs  to  be  filled.  In 
some  instances  there  may  not  be  a  need 
to  fill  a  vacancy  immediately — for 
example,  when  there  is  no  scheduled 
meeting  between  the  time  of  the 
vacancy  and  the  next  regularly 
scheduled  election.  If  a  determination 
were  to  be  made  to  fill  a  vacancy,  or  if 
a  new  position  were  to  be  created  by  an 
increase  in  Committee  size,  the 
Committee  would  fill  such  vacancy  by 
a  majority  vote  of  a  quorum  present  at 
a  meeting  as  currently  prescribed  by 
Sections  8.4  (District  Conunittee)  and 
8.11  (District  Nominating  Committee). 

Section  8.5  (Meetings  of  District 
Committee)  and  Section  8.12  (Meetings 
of  District  Nominating  Committees) 

Coordinate  Procedures  for  Meetings. 
Currently,  Section  8.5  and  Section  8.12 
provide  that  each  Committee  will 
determine  the  time,  place,  and 
procedures  for  each  meeting.  NASD 
represents  that  the  proposed 
amendments  would  simplify  and  better 
coordinate  Committee  meetings  across 
districts  by  authorizing  the  Executive 
Vice  President,  Regulatory  Policy  and 
Programs  or  the  Executive  Vice 
President,  Member  Regulation  or  their 
respective  designee(s),  to  determine  the 
times,  places  and  procedures  for 
Committee  meetings  in  consultation 
with  the  Chair  of  each  Committee.  In 
addition.  NASD  represents  that  the 
proposed  amendments  would  clarify 
that  an  individual  may  attend  a  meeting 


either  in  person  or  by  telephone  and 
that  action  taken  by  telephonic  vote  will 
not  require  written  confirmation. 

Section  8.6  (Election  of  District  Officers) 
and  Section  8.13  (Election  of  District 
Nominating  Committees] 

Eliminate  Requirement  to  Designate 
Function  of  Committee  Officers. 
Currently  Section  8.6  and  Section  8.13 
require  that  the  Committees  prescribe 
the  powers  and  duties  of  its  elected 
officers.  The  Committees  have  not  found 
it  necessary  to  perform  this  function. 
The  proposed  amendments  would 
eliminate  this  requirement. 

Section  8.7  (Advisory  Council) 

Members  of  Advisory  Council.  The 
proposed  amendments  would  clarify 
that  the  Chair  of  the  Market  Regulation 
Committee  of  NASD  is  a  member  of  the 
Advisory  Council  to  the  Board. 

General  Amendments  to  Allow 
Electronic  Conununications 

Several  Sections  in  Article  VIII 
require  parties  to  provide  notice  or  other 
conunimications  to  Committee  members 
or  NASD  Regulation.  The  proposed 
amendments  would  provide  that  where 
provisions  in  Article  VIII  call  for  notice 
and  other  communications  to  be  given 
either  among  Committee  members,  or 
between  Committees  and  NASD 
Regulation  staff,  the  requirement  may  be 
satisfied  by  electronic  means,  provided 
that  the  person  entitled  to  notice 
consents  to  receive  notice  in  this 
manner.  Specifically,  the  proposed 
amendments  would  add  new  Section 
8.33  which  defines  the  term  "Notice"  as 
used  in  Article  VIII  to  mean  a  notice  in 
writing  or  by  electronic  transmission.  In 
proposed  Section  8.23,  the  Secretary  of 
NASD  Regulation  may  provide  notice  by 
electronic  transmission  to  Executive 
Representatives  of  NASD  members 
announcing  names  of  candidates,  the 
offices  for  which  they  are  nominated, 
and  the  procedures  for  contested 
elections,  if  the  need  arises. 
Additionally,  in  proposed  Section  8.24, 
NASD  staff  and  District  Offices  would 
provide  administrative  support  to  all 
candidates  by  sending  electronically  up 
to  two  distributions  prepared  by  the 
candidates  to  NASD  members  eligible  to 
vote. 

General  Amendments  to  Centralize 
Procedures  for  Nominations  and 
Elections 

In  general,  the  amendments  would 
create  a  more  streamlined  and  flexible 
election  process,  conform  the  By-Laws 
language  with  current  practice,  and 
allow  the  Secretary  of  NASD  Regulation 
to  play  a  more  centralized  role  ia  the 
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election  process.  For  example,  the 
proposed  amendments  would  provide 
that  the  Secretary  of  NASD  Regulation 
would  perform  many  of  the  notification 
and  other  communication  functions 
currently  performed  by  other  parties, 
such  as  notifying  NASD  members  of 
upcoming  elections,  requesting 
submission  of  candidates,  notifying 
NASD  members  of  the  candidates 
nominated  by  the  District  Nominating 
Committee,  notifying  NASD  members  in 
the  event  of  a  contested  election,  and 
notifying  the  Board  of  election  results. 

2.  Statutory  Basis 

NASD  believes  that  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  provisions  of  section  15A(b)(6)  of 
the  Act,'  which  requires,  among  other 
things,  that  NASD  rules  must  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and.  in  general,  to  protect 
investors  and  the  public  interest.  NASD 
believes  that  the  proposed  changes  to 
Article  Vni  of  the  By-Laws  of  NASD 
Regulation  are  designed  to  accomplish 
these  ends  by  streamlining  the 
procedures  for  operation  of  the  District 
Committees  and  District  Nominating 
Committees.  NASD  believes  the 
proposed  rule  change,  as  amended,  will 
streamline  the  nomination  and  election 
processes  governing  the  Committees, 
modernize  communication  procediu^s, 
and  improve  the  consistency  among  the 
Committees  across  all  districts. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  does  not  believe  that  the 
proposed  rule  change,  as  amended,  will 
result  in  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received  with  respect  to 
the  proposed  rule  change,  as  amended. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change,  as 
amended,  has  been  filed  by  NASD  as  a 
"non-controversial"  rule  change  imder 
Rule  19b-4(f)(6)  under  the  Act.8  and 
NASD  represents  that  the  proposed  rule 
change,  as  amended,  does  not 
significantly  affect  the  protection  of 


investors  or  the  public  interest,  and 
does  not  impose  any  significant  burden 
on  competition.  In  accordance  with 
Rule  19b-4(f)(6)(iii).9  NASD  submitted 
written  notice  of  its  intent  to  file  the 
proposed  rule  change,  along  with  a  brief 
description  and  text  of  the  proposed 
rule  change,  at  least  five  business  days 
prior  to  the  date  of  filing,  and  the 
proposed  rule  change  vdll  become 
operative  30  days  after  the  date  of  the 
filing. 

The  proposed  rule  change,  as 
amended,  has  become  effective  pursuant 
to  Section  19(b)(3)(A)  of  the  Act."  At 
any  time  within  60  days  of  the  filing  of 
the  proposed  rule  change,^*  the 
Commission  may  summarily  abrogate 
this  proposed  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act.- 
Persons  making  wnritten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Conmiission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2003-55  and  should  be 
submitted  by  July  8,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-15265  Filed  6-16-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48013;  File  No.  SR-PHLX- 
2002-55] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  and  Amendments  No.  1, 
2,  and  3  by  the  Philadelphia  Stock 
Exchange,  Inc.  to  Initiate  a  Pilot 
Program  that  Allows  the  Listing  of 
Strike  Prices  at  One-Point  Intervals  for 
Certain  Stocks  Trading  under  $20 

June  11,  2003. 

Piu^uant  to  section  19(b)(1)  of  the 
Seciu-ities  Exchange  Act  of  1934 
("Act").i  and  Rule  19b-4  thereunder.^, 
notice  is  hereby  given  that  on  October 
2,  2002,  the  Philadelphia  Stock 
Exchange,  Inc.  ("PHLX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Conunission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  PHLX  filed  Amendments  No.  1,  2, 
and  3  to  the  proposal  on  March  17, 
2003.3  June  6,  2003,«  and  June  10, 
2003.^  respectively.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons 
and  to  grant  accelerated  approval  to  the 
proposed  rule  change,  as  amended, 
through  June  5,  2004. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  initiate  a 
pilot  program  ("Pilot  Program")  that 
will  allow  the  Exchange  to  list  options 
on  selected  stocks  trading  below  $20  at 
one-point  intervals.  The  text  of  the 
proposed  rule  change  appears  below.- 
Additions  are  in  italics;  deletions  are  in 
brackets. 

Series  of  Options  Open  for  Trading 

Rule  1012.  (a)— (d)  No  change. 

Commentary: 

.01  to  .04  No  change. 

.05  (a)  The  interval  of  strike  prices  of 
series  of  options  on  individual  stocks 
[will]  may  be: 

(i)  $1  or  greater  ("$1  strike  prices") 
provided  the  strike  price  is  $20  or  less. 


'  tS  U.S.C.  78o-3(b)(6). 
•  17  CFR  240.19l>-4(f)(6). 


9 17  CFR  240.19t>-4(f)(6)(iu). 
'015U.S.C.  78s(b)(3)(A). 
"See note  6,  supra. 
»2  17  CFR  200.3O-3(a)(12). 


'  15  U.S.C.  78s(b)(l)- 
*17CFR240.19b-4. 

'  Amendment  No.  1  replaces  the  original  filing  in 
its  entirety. 

*  Amendment  No.  2  replaces  Amendment  No.  1 
in  its  entirety. 

*  See  letter  from  Jurij  Trypupenko,  PHLX.  to 
Nancy  Sanow,  Senior  Special  Counsel.  Office  of 
Market  Supervision,  Commission,  dated  )une  9, 
2003  ("Amendment  No.  3").  Amendment  No.  3 
indicates  that  the  proposal  expires  on  June  S,  2004. 
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but  not  less  than  $3.  The  listing  ofSl 
strike  prices  shall  be  limited  to  options 
classes  overlying  no  more  than  5 
individual  stocks  (the  "$1  Pilot")  as 
specifically  designated  by  the  Exchange. 
The  Exchange  may  list  $1  strike  prices 
on  any  other  option  classes  if  those 
classes  are  specifically  designated  by 
other  securities  exchanges  that  employ 
a  similar  $1  Pilot  under  their  respective 
rules. 

To  be  eligible  for  inclusion  into  the  $1 
Pilot,  an  underlying  stock  must  close 
below  $20  in  its  primary  market  on  the 
previous  trading  day. 

After  a  stock  is  added  to  the  $1  Pilot, 
the  Exchange  may  list  $1  strike  prices 
from  $3  to  $20  that  are  no  more  than  $5 
from  the  closing  price  of  the  underlying 
on  the  preceding  day.  For  example,  if 
the  underlying  stock  closes  at  $13,  the 
Exchange  mav  list  strike  prices  from  $8 
to  $18. 

The  Exchange  may  not  list  series  with 
$1  intervals  within  $0.50  of  an  existing 
$2.50  strike  price  (e.g..  $12.50,  $17.50) 
in  the  same  series.  Additionally,  the 
Exchange  may  not  list  long-term  option 
series  ("LEAPS®")  at  $1  strike  price 
intervals  for  any  option  class  selected 
for  the  $1  Pilot. 

A  stock  shall  remain  m  the  $1  Pilot 
until  otherwise  designated  by  the 
Exchange.  The  $1  Pilot  shall  expire  on 
June  5,  2004; 

(ii)  $2.50  or  greater  where  the  strike 
price  is  $25  or  less(,l;  provided, 
however,  that  the  Exchange  may  not  list 
$2.50  intervals  below  $20  [e.g.,  $12.50. 
$1 7.50)  for  any  class  included  within 
the  $1  Pilot  if  the  addition  of  $2.50 
intervals  would  cause  the  class  to  have 
strike  price  intervals  that  are  $0.50 
apart; 

(Hi)  $5(.00|  or  greater  where  the  strike 
price  is  greater  than  $25  but  less  than 
$200[.|.and 

(iv)  $10  or  greater  where  the  strike 
price  is  $200  or  more,  except  as 
provided  in  paragraph  (b)  below. 

The  interval  of  strike  prices  of  series 
of  options  on  Exchange-Traded  Fund 
Shares  will  be  $1  or  greater  where  the 
strike  price  is  [less  than  ]$200  or  less. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  HI  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 


the  most  significant  aspects  of  such 
statements. 

A.Self-Regufatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  PHLX  proposes  to  amend  PHLX 
Rule  1012,  "Series  of  Options  Open  for 
Trading."  to  implement  the  Pilot 
Program,  which  will  operate  for  a  pilot 
period  ending  on  June  5.  2004.  The  Pilot 
Program  will  allow  the  PHLX  to  list  a 
finite  number  of  options  at  $1.00  strike 
price  intervals  pursuant  to  the  Pilot 
Program.  Specifically,  the  proposal  will 
allow  the  PHLX  to  originally  list  as 
many  as  five  options  at  $1.00  strike 
price  intervals  within  certain 
parameters  specified  in  the  proposed 
rule,  and  to  multiply  list  options  classes 
at  $1.00  strike  price  intervals  where 
those  classes  were  specifically 
designated  by  other  securities  exchanges 
that  employ  a  similar  $1.00  strikes  pilot 
program  under  their  rules. 

PHLX  Rule  1012  establishes 
guidelines  regarding  the  addition  of 
strike  prices  for  series  of  options. 
Currently,  the  PHLX  may  list  options  at 
$2.50  intervals  where  the  strike  price  is 
$25.00  or  less,  at  $5.00  intervals  where 
the  strike  price  is  greater  than  $25.00 
but  less  than  $200.00,  and  at  $10.00 
intervals  when  the  strike  price  is 
$200.00  or  more.fi  The  PHLX  notes  that 
over  the  past  two  years,  prices  of  stocks 
in  general  have  dropped,  with  many 
listings  suffering  precipitous  declines. 
As  a  result,  there  has  been  a 
proliferation  of  stocks  trading  below 
$20.00,  and  the  PHLX  lists  options  on 
more  than  390  such  stocks,  including 
Ford  Motor  Company.  Cisco  Systems, 
Inc.,  Sun  Microsystems,  Inc.,  Coming, 
inc..  Motorola.  Inc.,  Nextel 
Communications,  Inc.,  AOL  Time 
Warner,  Inc.,  and  Walt  Disney 
Company.  According  to  the  PHLX,  these 
stocks  trading  below  $20.00  are  among 
the  most  widely  held  and  actively 
traded  equities  listed  on  the  New  York 
Stock  Exchange,  Inc.,  the  American 
Stock  Exchange  LLC,  and  Nasdaq,  and 
the  options  overlying  these  stocks  also 
trade  actively. 

The  PHLX  notes  that  when  a  stock 
underlying  an  option  trades  at  lower 
prices,  it  requires  a  larger  percentage 
gain  in  the  price  of  the  stock  for  the 
option  to  become  in-the-money.  For 
example,  when  a  stock  trades  at  $6.00 


■  See  PHLX  Rule  1012.  Commentary  .05.  See  also 
PHLX  Rule  1012.  Commentar>  .OS(b).  which 
establishes  guidelines  for  listing  $2.50  strikes  for  a 
set  number  of  classes  trading  between  S25.00  and 
$50.00. 


and  a  potential  investor  wants  to  buy 
out-of-the-money  call  options,  he  or  she 
will  have  to  buy  the  calls  at  a  $7.50 
strike  price.  At  these  pricing  levels,  the 
stock  would  need  to  achieve  a  25% 
price  gain  before  reaching  at-the-money 
status.  Such  a  25%  or  higher  gain  in  the 
underlying  stock  is  particularly 
significant  in  light  of  the  substantially 
lessened  degree  of  volatility  in  many 
stocks  and  options  in  the  past  several 
months.  As  a  result,  the  PHLX  believes 
that  there  is  a  disincentive  for  investors 
to  use  options  on  these  lowest-tier 
stocks  to  manage  risk.  Additionally, 
with  the  recent  increase  in  the  number 
of  stocks  trading  below  $20.00.  PHLX 
member  firms  have  expressed  a  strong 
desire  to  list  additional  strike  prices  on 
these  stocks  in  order  to  provide  their 
customers  with  greater  flexibility  in 
achieving  their  investment  strategies. 
The  PHLX  believes  that  the  proposed 
Pilot  Program  would  give  investors  an 
opportunity  to  more  closely  and 
effectively  tailor  their  options 
investments  to  the  price  of  the 
underlying  stock  and  at  the  same  time 
would  allow  the  PHLX  to  take 
advantage  of  competitive  opportunities 
to  list  options  at  $1.00  strike  prices 
pursuant  to  the  terms  of  the  Pilot 
Program. 

Moreover,  the  PHLX  believes  that 
implementing  the  Pilot  Program  is 
decidedly  pro-competitive.  The  PHLX 
believes,  and  has  consistently 
maintained,  that  its  ability  to  list 
options  is  a  significant,  and 
indispensable,  component  of 
competition  that  should  not  be 
circumscribed.  The  PHLX  believes  that 
it.  like  the  other  options  exchanges, 
should  be  able  to  list  $1.00  strike  price 
intervals  (pursuant  to  the  terms  of  the 
Pilot  Program)  for  the  issues  that  it 
believes  are  commercially  feasible  or 
desirable.  The  PHLX  maintains  that,  as 
history  has  frequently  borne  out. 
yesterday's  lowest-performing  options, 
particularly  those  in  the  lowest  priced 
trading  bracket  (i.e.,  the  lowest  priced 
stocks),  could  well  become  tomorrow's 
most  desirable  options. 

For  these  reasons,  the  PHLX  proposes 
to  implement  the  Pilot  Program,  as 
described  below. 

Options  Eligible  for  the  Pilot  Program 

The  Pilot  Program  would  allow  the 
Exchange  to  list  $1.00  strike  prices  on 
equity  options  overlying  up  to  five 
individual  stocks  provided  that  the 
strike  prices  are  $20.00  or  less,  but  not 
less  than  $3.00.  The  appropriate 
Exchange  committee  will  determine 
which  underlying  stocks  will  be 
included  in  the  Pilot  Program.  A  class 
becomes  eligible  for  inclusion  in  the 
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Pilot  Program  when  the  underlying 
stock  price  closes  below  $20.00  in  the 
primary  market  on  the  previous  trading 
day.  Underlying  stocks  trading  under 
$20.00  that  .are  not  a  part  of  the  Pilot 
Program  will  continue  to  be  eligible  for 
trading  at  $2.50  and  $5.00  intervals. 

Although  the  PHLX  may  select  up  to 
five  securities  to  be  included  in  the  Pilot 
Program,  the  Exchange  would  not  be 
precluded  from  also  listing  options  on 
other  stocks  at  $1.00  strike  price 
intervals  if  other  options  exchanges  list 
those  series  pursuant  to  their  respective 
$1.00  strike  price  pilot  programs. 

The  Exchange  will  not  list  $1.00  strike 
price  intervals  on  LEAPS  pursuant  to 
the  Pilot  Program: 

Adding  $1.00  Strike  Price  Intervals 

The  procedures  for  adding  $2.50  or 
$5.00  strikes  are  contained  in  Exchange 
Rule  1012,  Commentary  .05,  which  will 
be  amended  to  allow  the  addition  of 
$1.00  strike  price  intervals.^  Under  the 
proposed  Pilot  Program,^  the  closing 
price  of  the  underlying  stock  will  serve 
as  the  reference  point  for  determining 
which  $1.00  strike  prices  the  Exchange 
may  open  for  trading. 

To  minimize  imnecessary 
proliferation  of  series,  the  PHLX  will 
only  list  $1.00  strike  prices  within  a 
range  of  $5.00  greater  or  $5.00  less  than 
the  closing  price  of  the  underlying  stock 
on  the  primary  market  on  the  day  before 
selection  by  the  Exchange.  No  strike 
prices  will  be  added  outside  the  $5.00 
range.  For  example,  if  the  underlying 
trades  at  $6.00,  the  PHLX  could  list 
$1.00  strikes  from  $3.00  to  $11.00.  The 
Exchange  believes  that  this  proposed 
range-format  will  significantly  restrict 
the  number  of  series  that  may  be  added 
at  any  one  time. 

As  noted  above,  PHLX  Rule  1012, 
Commentary  .05,  currently  allows  the 
PHLX  to  list  strike  prices  with  $2.50 
intervals  when  an  underlying  stock 
trades  below  $25.00.  For  this  reason, 
several  options  have  $7.50,  $12.50,  and 
$17.50  strike  price  intervals.  To  further 
avoid  the  proliferation  of  series,  the 
PHLX  does  not  intend  to  list  $1.00  strike 
prices  at  levels  that  "bracket,"  that  is, 
are  on  either  side  of,  existing  $2.50 


^  PHLX  Rule  1012(a)(iii)  permits  the  Exchange  to 
add  a  new  option  series  "as  the  market  price  of  the 
underlying  stock  or  Exchange- Traded  Fund  Share 
or  the  underlying  foreign  currency,  as  the  case  may 
be,  moves  substantially  from  the  initial  exercise 
price  or  prices."  Moreover,  PHLX  Rule  1010 
provides  that  where  exceptional  circumstances 
have  caused  an  underlying  security  not  to  comply 
with  the  Exchange's  maintenance  requirements, 
"the  Exchange  may.  in  the  interest  of  maintaining 
a  fair  and  orderly  market  for  the  protection  of 
investors,  determine  to  open  additional  series  of 
option  contracts  on  the  class  covering  that 
underlying  security." 


intervals  (e.g.,  $7.00  and  $8.00  strikes 
around  a  $7.50  strike).  Accordingly,  in 
this  situation,  there  must  be  more  than 
$0.50  between  any  two  strike  prices. 
Thus,  if  the  underlying  stock  closed  at 
$5.00,  the  Pilot  Program  would  permit 
the  Exchange  to  list  options  with  $1.00 
strike  price  intervals  from  $y.00  to 
$10.00,  if  nothing  was  trading  already  at 
$5.00  and  $7.50  strike  prices,  or  $1.00 
strike  price  intervals  at  $3.00,  $4.00, 
$6.00,  $9.00  and  $10.00,  if  options  were 
already  trading  at  $5.00  and  $7.50  strike 
prices.  When  the  $2.50  intervals  are 
"phased-out,"  as  described  below,  the 
PHLX  will  introduce  $1.00  intervals  that 
"bracket"  the  phased-out  price.  For 
example,  when  the  $7.50  series  expires, 
the  PHLX  v«ll  replace  it  by  issuing  a 
new  month  with  $7.00  and  $8.00 
intervals. 

Phasing-Out  $2.50  Strike  Price 
Intervcds 

Once  an  option  becomes  part  of  the 
Pilot  Program,  the  Exchange  will  begin 
the  process  of  phasing-out  existing 
$2.50  intervals  overlying  the  same  stock 
in  favor  of  $1.00  intervals.  To  phase  out 
the  $2.50  intervals,  the  Exchange 
initially  will  delist  those  $2.50  series  for 
which  there  is  no.  open  interest. 
Subsequently,  the  Exchange  will  no 
longer  add  new  expiration  months  at 
$2.50  intervals  below  $20.00  when  the 
existing  months  expire.  This  process 
will  effectively  phase-out  the  remaining 
$2.50  intervals  as  the  farthest-out 
months  expire. 

Adding  Expiration  Months 

PHLX  Rule  1012  generally  allows  the 
Exchange  to  make  available  for  trading 
four  expiration  months  for  each  initial 
listing  of  an  option.  Upon  expiration  of 
the  near- term  month,  the  Exchange  may 
list  an  additional  expiration  month. 
Under  the  Pilot  Program,  if  the 
underlying  closed  at  or  above  $20.00  on 
Expiration  Friday,  the  PHLX  would  not 
list  an  additional  month  for  a  $1 .00 
strike  series  until  the  stock  again  closed 
below  $20.00  in  the  primary  market  on 
the  day  before  selection  for  listing. 

Deleting  $1.00  Strike  Price  Intervals 

At  any  time,  the  Exchange  may  cease 
listing  $1.00  strike  prices  on  existing 
series  by  submitting  a  Cessation  Notice 
to  the  Options  Clearing  Corporation 
("OCC").8  As  discussed  above,  if  the 


underlying  closed  at  or  above  $20.00  on 
Expiration  Friday,  the  Exchange  would 
not  list  any  additional  months  with 
$1.00  strike  prices  imtil  theitock 
subsequently  closed  below  $20.00  on 
the  primary  market  on  the  day  prior  to 
the  Exchange  listing  the  option.  If  the 
underlying  stock  does  not  subsequently 
close  below  $20.00.  thereby  precluding 
the  listing  of  additional  $1.00  strike 
prices  and  months,  the  existing  $1 .00 
series  would  eventually  expire.  When 
the  near-term  month  is  the  only  series 
available  for  trading  in  the  Pilot 
Program,  the  Exchange  may  submit  a 
Cessation  Notice  to  OCC.  Upon 
submission  of  that  notice,  the  listing 
would  no  longer  count  towards  the  five 
listings  that  are  allowed  the  Exchange 
pursuant  to  the  Pilot  Program,  thereby 
allowing  the  PHLX  to  list  classes  on  an 
additional  stock.  Once  the  Exchange 
submits  the  Cessation  Notice,  it  would 
not  list  any  additional  months  for 
trading  with  strikes  below  $20.00  within 
the  Pilot  Program  unless  the  underlying 
once  closed  below  $20.00.  as  required 
by  the  Pilot  Program. ^ 

Options  Price  Reporting  Authority 
("OPRA")  Capacity 

The  Exchange  believes  that,  according 
to  OPRA  figures,  there  is  sufficient 
capacity  to  accommodate  the 
Exchange's  proposed  Pilot  Program.  The 
PHLX  believes  that  there  is  significant 
excess  system  capacity  at  this  time:  on 
a  daily  basis,  the  options  exchanges  are 
using  an  average  of  less  than  7,000 
messages  per  second  ("mps")  during 
peak  periods,  which  is  less  than  25%  of 
the  total  system  capacity  of  32,000 
mps.i"  To  date,  the  exchanges  have  yet 
to  exceed  11,000  mps  for  any  extended 
period  of  time."  Thus,  the  PHLX 
believes  that  implementing  the  Pilot 
Program  should  not  have  any  significant 
negative  impact  on  OPRA  system 
capacity. 


"  The  reasons  for  submitting  a  Cessation  Notice 
include:  expiration  of  available  Sl.OO  strikes  (i.e., 
the  underlying  stock  price  on  the  primary  market 
remains  above  S20.00);  series  proliferation 
concerns:  and  delisting  because  of,  among  other 
things,  low  price,  merger,  or  takeover.  In  any  event, 
the  PHLX  would  continue  to  have  the  ability  to 
cease  trading  series  that  become  inactive  and  have 
no  open  interest,  with  prior  notice  to  its  members). 


^  If  the  underlying  stock  trades  below  S20.00  after 
submission  of  the  Cessation  Notice  bv  the  PHLX, 
the  Exchange  could  list  Sl.OO  strike  prices  again 
provided  it  included  the  class  as  one  of  the  five 
classes  permitted  under  the  Pilot  Program. 

'"Securities  Industry'  Automation  Corporation 
("SIAC").  which  administers  and  services  the 
network  for  OPRA,  estimates  that  as  much  as  6.000' 
mps  of  the  total  system  capacity  will  be  used  to 
send  best  bid  and  offer  ("BBO")  messages  when  the 
BBO  feed  becomes  operational.  See  Securities 
Exchange  Act  Release  No.  47231  (|anuar\  22.  2003). 
68  FR  4258  (Ianuar>'  28,  2003)  (publication  of  notice 
of  File  No.  SR-OPRA-2002-0] )  See  also  Securities 
Exchange  Act  Release  No.  47231  Oanuary  22.  2003), 
68  FR  4258  (januarv  28.  2003)  (order  appro\'ing  File 
No.  SR-OPRA-200'2-01). 

"On  November  6,  2002,  Ihe  OPRA  five-minute 
message  peak  was  8.203  mps.  On  November  13. 
2002,  the  onerminute  peak  was  10.091  mps. 


35936 


Federal  Register /Vol.  68.  No.  116 /Tuesday,  June  17,  2003 /Notices 


2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  section 
6{b) '  ^  of  the  Act  in  general  and  furthers 
the  objectives  of  section  6(b)(5), '^  in 
particular,  in  that  it  is  designed  to 
perfect  the  mechanism  of  a  h-ee  and 
open  market  and  a  national  market 
system,  protect  investors  and  the  public 
interest  and  promote  just  and  equitable 
principles  of  trade.  According  to  the 
PHLX,  the  proposal  would  achieve  this 
by  allowing  the  listing  of  $1  strike  price 
intervals,  thereby  stimulating  customer 
interest  in  options  overlying  the  lowest 
tier  of  stocks  and  creating  greater 
trading  opportunities  and  flexibility  and 
providing  customers  with  the  ability  to 
more  closely  tailor  investment  strategies 
to  the  precise  movement  of  the 
underlying  stocks. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others  No 
written  comments  were  solicited  or 
received. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  of^ce  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-PHLX-2002-55  and  should  be 
submitted  by  July  8,  2003. 


rV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the/ules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.'^  In  particular,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  of  the  Act.*^  which  requires, 
among  other  things,  that  the  rules  of  a 
national  securities  exchange  be 
designed  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest. 
Specifically,  the  Commission  believes 
that  the  proposed  listing  of  one  point 
strike  price  intervals  in  selected  equity 
options  on  a  pilot  basis  should  provide 
investors  with  more  flexibility  in  the 
trading  of  equity  options  overlying 
stocks  trading  at  more  than  $3  but  less 
than  $20.  thereby  furthering  the  public 
interest  by  allowing  investors  to 
establish  equity  options  positions  that 
are  better  tailored  to  meet  their 
investment  objectives.  The  Commission 
also  believes  that  the  Exchange's  limited 
Pilot  Program  strikes  a  reasonable 
balance  between  the  Exchange's  desire 
to  accommodate  market  participants  by 
offering  a  wide  array  of  investment 
opportunities  and  the  need  to  avoid 
unnecessary  proliferation  of  options 
series.  The  Commission  expects  the 
Exchange  to  monitor  the  applicable 
equity  options  activity  closely  to  detect 
any  proliferation  of  illiquid  options 
series  resulting  fi'om  the  narrower  strike 
price  intervals  and  to  act  promptly  to 
remedy  this  situation  should  it  occur.  In 
addition,  the  Commission  requests  that 
the  PHLX  monitor  the  trading  volume 
associated  with  the  additional  options 
series  listed  as  a  result  of  the  Pilot 
Program  and  the  effect  of  these 
additional  series  on  market 
fragmentation  and  on  the  capacity  of  the 
Exchange's,  OPRA's,  and  vendors' 
automated  systems. 

As  noted  above,  the  Commission  is 
approving  the  PHLX's  proposal  on  a 
pilot  basis.  In  the  event  that  PHLX 
proposes  to  extend  the  Pilot  Program 
beyond  Jime  5,  2004,  expand  the 
number  of  options  eligible  for  inclusion 
in  the  Pilot  Program,  or  seek  permanent 
approval  of  the  Pilot  Program,  it  should 
submit  a  Pilot  Program  report  to  the 


Commission  along  with  the  filing  of 
such  proposal.'**  The  report  must  cover 
the  entire  time  the  Pilot  Program  was  in 
effect,  and  must  include:  (1)  Data  and 
written  analysis  on  the  open  interest 
and  trading  volume  for  options  (at  all 
strike  price  intervals)  selected  for  the 
Pilot  Program;  (2)  delisted  options  series 
(for  all  strike  price  intervals)  for  all 
options  selected  for  the  Pilot  Program; 
(3)  an  assessment  of  the  appropriateness 
of  $1  strike  price  intervals  for  the 
options  the  PHLX  selected  for  the  Pilot 
Program;  (4)  an  assessment  of  the 
impact  of  the  Pilot  Program  on  the 
capacity  of  the  PHLX's,  OPRA's.  and 
vendors'  automated  systems;  (5)  emy 
capacity  problems  or  other  problems 
that  arose  during  the  operation  of  the 
Pilot  Program  and  how  the  PHLX 
addressed  them;  (6)  any  complaints  that 
the  PHLX  received  during  the  operation 
of  the  Pilot  Program  and  how  the  PHLX 
addressed  them;  and  (7)  any  additional 
information  that  would  help  to  assess 
the  operation  of  the  Pilot  Program. 

The  Commission  finds  good  cause  for 
approving  the  proposal  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  The  PHLX's  Pilot 
Program  is  identical  to  a  CBOE  pilot 
program  ("CBOE  Pilot")  that  the 
Commission  approved.'^  Notice  of  the 
CBOE  Pilot  was  published  for 
comment  '^  and  the  Commission 
received  one  comment  letter,  which 
supported  the  CBOE's  proposal. 
Accordingly,  the  Commission  believes 
that  the  proposal  raises  no  issues  of 
regulatory  concern  and  that  there  is 
good  cause,  consistent  with  sections 
6Cb)(5)  and  19(b)  of  the  Act,i»  to  approve 
the  PHLX's  proposal  on  an  accelerated 
basis. 

V.  Conclusion    . 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,2o  that  the 
proposed  rule  change  (SR-PHLX-2002- 
55)  and  Amendment  Nos.  1,  2,  and  3 
thereto  are  hereby  approved,  on  an 
accelerated  basis  and  as  a  pilot  program, 
through  June  5,  2004. 


>M5  U.S.C.  78f[b). 
"15  U.S.C.  7BJ(b)(5). 


'*  In  approving  this  proposed  rule  change,  the 
Conunission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(0- 

'» 15  U.S.C.  78f[b)(5). 


■"The  Commission  expects  the  PHLX  to  submit 
a  proposed  rule  change  at  least  60  days  before  the 
expiration  of  the  Pilot  Program  in  the  event  the 
PHLX  wishes  to  extend,  expand,  or  seek  permanent 
approval  of  the  Pilot  Program. 

"See  Securities  Exchange  Act  Release  No.  47991 
(June  5,  2003)  (order  approving  File  No.  SR-CBOE- 
2001-80). 

'■  See  Securities  Exchange  Act  Release  No.  47753 
(April  29.  2003).  68  FR  23784  (May  5.  2003). 

••15  U.S.C.  78f[b)(5)  and  78s(b). 

»» 15  U.S.C.  788(b)(2). 
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For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 2' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-15263  Filed  &-16-03;  8:45  am] 

BIUJNG  CODE  S010-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3509] 
Territory  of  American  Samoa 

As  a  result  of  the  President's  major 
disaster  declaration  on  June  6,  2003, 1 
find  that  the  Island  of  Tutuila  located 
within  the  Territory  Of  American  Samoa 
constitutes  a  disaster  area  due  to 
damages  caused  by  heavy  rainfall, 
flooding,  landslides,  and  mudslides 
occurring  on  May  19,  2003  and 
continuing  through  May  21,  2003. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
August  5,  2003  and  for  economic  injury 
until  the  close  of  business  on  March  8, 
2004  at  the  address  listed  below  or  other 
locally  announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
4  Office,  P.O.  Box  13795,  Sacramento, 
CA  95853-4795. 

The  interest  rates  are: 


Percent 

For  Physical  Damage 

Homeowners   with   credit   avail- 

able elsewtiere 

5.625 

Homeowners  without  credit  avail- 

able elsewhere 

2  812 

Businesses  with  credit  availafctle 

elsewhere  

-5.906 

Businesses  and  non-profit  orga- 

nizations without  credit  avail- 

able elsewhere  

2.953 

Others  (including  non-profit  orga- 

nizations) with  credit  available 

elsewhere  

5.500 

For  Economic  Injury 

Businesses   and   Small   Agricul- 

tural      Cooperatives      without 
credit  available  elsewhere 


2.953 


The  number  assigned  to  this  disaster 
for  physical  damage  is  350906  and  for 
economic  injury  the  number  is  9V8000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  June  9,  2003. 
Chen  C.  Wolif, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  03-15233  Filed  6-16-03;  8:45  am] 

BILUNG  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3507] 

State  of  Florida 

Broward  County  and  the  contiguous 
coimties  of  Collier,  Hendry,  Miami-Dade 
and  Palm  Beach  in  the  State  of  Florida 
constitute  a  disaster  area  as  a  result  of 
heavy  rains  and  flooding  beginning  on 
May  27  and  continuing  through  May  29, 
2003.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  imtil  the  close  of 
business  on  August  4,  2003  and  for 
economic  injury  may  be  filed  until  the 
close  of  business  on  March  5,  2004  at 
the  address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
2  Office,  One  Baltimore  Place,  Suite 
300,  Atlanta,  GA  30308. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 

Homeowners  with  credit  avail- 
able elsewhere 

5.625 

Homeowners  without  credit 
available  elsewhere  

2  812 

Businesses  with  credit  avail- 
able elsewhere 

5.906 

Businesses  and  non-profit  or- 
ganizations without  credit 
available  elsewhere 

2.953 

Others  (including  non-profit  or- 
ganizations) with  credit 
available  elsewhere  

5.500 

For  Economic  Injury: 

Businesses  and  small  agricul- 
tural cooperatives  without 
credit  available  elsewhere  ... 

2.953 

The  number  assigned  to  this  disaster 
for  physical  damage  is  350706  and  for 
economic  injury  is  9V7400. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  June  5,  2003. 
Hector  V.  Barreto, 
Administrator. 

[FR  Doc.  03-15237  Filed  6-16-03;  8:45  am] 
BIUJNG  CODE  802S-01-I> 

SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3492] 


April  6  and  continuing  through  April 
25,  2003. 

All  counties  contiguous  to  the  above 
named  primary  county  have  been 
previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  June 
23,2003,  and  for  economic  injury  the 
deadline  is  January  26,  2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  June  10.  2003. 
S.  George  Camp, 

AcUng  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  03-15234  Filed  6-16-03;  8:45  am] 

BILUNG  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3497] 

State  of  Missouri;  (Amendment  #4) 

In  accordance  with  a  notice  received 
from  the  Department  of  Homeland 
Security — Federal  Emergency 
Management  Agency,  effective  June  3, 
2003,  the  above  numbered  declaration  is 
hereby  amended  to  include  Oawford, 
Dent,  Gasconade,  Iron,  Monroe  and 
Phelps  Counties  in  the  State  of  Missouri 
as  disaster  areas  due  to  damages  caused 
by  severe  storms,  tornadoes  and 
flooding  occurring  on  May  4,  2003  and 
continuing  through  May  30,  2003. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Reynolds  and  Shannon  Counties  in  the 
State  of  Missouri  may  be  filed  until  the 
specified  date  at  the  previously 
designated  location.  All  other  counties 
contiguous  to  the  above  named  primary 
counties  have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  July 
7,  2003,  and  for  economic  injury  the 
deadline  is  February  6,  2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  June  5.  2003. 
Heri)ert  L.  Mitchell, 
Associate  Administrator  for  Disaster 
Assistance. 


"  17  CFR  200.30-3(a)(12). 


State  of  Mississippi;  (Amendment  ifZ)         [FR  Doc:  03-15235  Filed  6-16-03:  8:45  am] 
,  J  ...  .•  .       J  BILLING  COOE  a02S-01-P 

In  accordance  with  a  notice  received 
from  the  Department  of  Homeland 
Security — Federal  Emergency 
Management  Agency,  effective  June  6, 
2003,  the  above  numbered  declaration  is 
hereby  amended  to  include  Jefferson 
Davis  County  as  a  disaster  area  due  to 
damages  caused  by  severe  storms, 
tornadoes  and  flooding  beginning  on 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3499] 

State  of  Oklahoma;  Amendment  #3 

In  accordance  with  a  notice  received 
frtsm  the  Department  of  Homeland 


35038 
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Sectirity — Federal  Emergency 
Management  Agency,  effective  June  3, 
2003,  the  above  numbered  declaration  is 
hereby  amended  to  include  Cherokee, 
Creek,  Garvin,  Nowata,  Okmulgee  and 
Seminole  Counties  in  the  State  of 
Oklahoma  as  disaster  areas  due  to 
damages  caused  by  severe  storms  and 
tornadoes  occurnng  on  May  8,  2003  and 
continuing  through  May  30,  2003. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Adair.  Carter,  Craig,  Delaware,  Hughes, 
Mayes,  Mcintosh,  Murray,  Muskogee, 
Pawnee,  Rogers,  Sequoyah,  Tulsa, 
Wagoner  and  Washington  in  the  State  of 
Oklahoma;  and  Labette  and 
Montgomery  in  the  State  of  Kansas  may 
be  filed  until  the  specified  date  at  the 
previously  designated  location.  All 
other  counties  contiguous  to  the  above 
named  primary  counties  have  been 
previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  July 
9.  2003,  and  for  economic  injury  the 
deadline  is  February  10,  2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  June  5,  2003. 
Herbert  L.  Mitchell, 
Associate  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  03-15236  Filed  &-16-03;  8:45  ami 
aiujNa  cooE  wns-oi-p 


SOCIAL  SECURITY  ADMINISTRATION 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

This  statement  amends  Part  S  of  the 
Statement  of  the  Organization, 
Functions  and  Delegations  of  Authority 
which  covers  the  Social  Security 
Administration  (SSA).  Chapter  S4 
covers  the  Deputy  Commissioner  for 
Systems.  Notice  is  given  that 
Subchapter  S4S,  the  Office  of  Earnings, 
Enumeration  and  Administrative 
Systems,  is  being  amended  to  reflect  the 
establishment  of  a  new  division,  the 
retitling  of  a  division,  and  the 
abolishment  of  a  staff.  The  new  material 
and  changes  are  as  follows: 

Section  S4S.10  The  Office  of 
Earnings,  Enumeration  and 
Administrative  Systems — 
(Organization): 
Delete: 

C.  1.  The  Independent  Verification 
and  Validation  Staff  (S4S-1). 
Retitle: 

G.  The  Division  of  Enumeration  and 
Exchanges  (S4SE)  to:  "The  Division 


of  Enumeration  and  Verifications 
(S4SE)."  ' 
Establish: 
J.  The  Division  of  Technology 

Services  and  Exchanges  (S4SJ). 
Section  S4S.20  The  Office  of 
Earnings,  Enumeration  and 
Administrative  Systems — (Functions): 
Paragraph  C,  Delete  the  words: 
"technology  leadership,"  after  the 
words  "administrative  staff  assistance," 
and  before  the  words  "planning  and 
customer  relations  support". 
Delete: 
C.  1 .  In  its  entirety. 
Delete  the  first  sentence  from  D, 
paragraph  #6.  Replace  the  first 
sentence  of  paragraph  #6  with  the 
following:  "Plans  and  conducts  unit 
and  system-wide  functional 
validation  tests  of  newly  developed 
systems  and  modifications  to 
existing  systems  against  user 
defined  requirements  and 
performance  criteria." 
Delete  the  first  sentence  from  E, 
paragraph  #5.  Replace  the  first 
sentence  of  paragraph  #5  with  the 
following:  "Plans  and  conducts  unit 
'  and  system-wide  functional 
validation  tests  of  newly-developed 
systems  and  modifications  to 
existing  systems  against  user 
defined  requirements  and 
performance  criteria." 
Delete  the  first  sentence  from  F, 
paragraph  #4.  Replace  the  first 
sentence  of  paragraph  #4  with  the 
following:  "Plans  and  conducts  unit 
and  system-wide  functional 
validation  tests  of  newly-developed 
systems  and  modifications  to 
existing  systems  against  user 
defined  requirements  and 
performance  criteria. 
Retitle: 
G.  The  Division  of  Enumeration  and 
Exchanges  (S4SE).  to:  "The  Division 
of  Enumeration  and  Verifications 
(S4SE)."  Paragraph  #1,  Replace  the 
words:  "data  exchanges."  at  the  end 
of  the  paragraph  with  the  words 
"SSN  verifications."  Paragraph  #2. 
Replace  the  words:  "data 
exchange."  at  the  end  of  the  first 
sentence  with  the  words  "SSN 
verifications."  Paragraph  #4,  delete 
the  first  sentence.  Replace  the  first 
sentence  of  paragraph  #4  with  the 
following:  "Plans  and  conducts  unit 
and  system-wide  functional 
validation  tests  of  newly-developed 
.    systems  and  modifications  to 
existing  systems  against  user 
defined  requirements  and 
performance  criteria." 
Delete  the  first  sentence  from  H, 
paragraph  #4.  Replace  the  first 


sentence  of  paragraph  #4  with  the 
following:  "Plans  and  conducts  unit 
and  system-wide  functional 
validation  tests  of  newly-developed 
systems  and  modifications  to 
existing  systems  against  user 
defined  requirements  and 

Performance  criteria." 
ete  the  first  sentence  fitim  I, 
paragraph  #4.  Replace  the  first 
sentence  of  paragraph  #4  with  the 
following:  "Plans  and  conducts  unit 
and  system-wide  functional 
validation  tests  of  newly-developed 
systems  and  modifications  to 
existing  systems  against  user 
defined  requirements  and 
performance  criteria." 
Add: 
J.  The  Division  of  Technology 
Services  and  Exchanges  (S4SJ). 

1 .  Designs,  develops  and  implements 
new  or  redesigned  software  to  meet 
SSA's  automated  data  processing 
needs  in  the  broad  area  of  data 
exchanges. 

2.  Performs  requirements  analyses, 
defining  SSA-approved  user  needs 
and  requirements  for  automated 
data  processing  services  for  data 
exchanges.  Evaluates  legislative 
proposals,  regulations  and  policy 
changes  and  reports  on  the  impact 
on  existing  processes  and  systems. 
Evaluates  the  need  to  develop  new 
software. 

3.  Develops  design  specifications  and 
software  programs  to  satisfy  user 
needs  as  defined  in  requirements 
documentation. 

4.  Plans  and  conducts  unit  and 
system-wide  functional  validation 
tests  of  newly-developed  systems 
and  modifications  to  existing 
systems  against  user  defined 
requirements  and  performance 
criteria.  Certifies  that  the  changes 
are  in  conformance  with  functional 
specifications. 

5.  Develops  and  maintains  a 
comprehensive,  updated  and 
integrated  set  of  system 
documentation,  requirements 
specifications  and  validation  tests 
of  systems  changes  against  user 
requirements  and  performance 
criteria.  Certifies  that  changes  are  in 
conformance  with  specifications  for 
assigned  areas  of  responsibility. 

6.  Provides  technical  support  of  end- 
users  and  developers  in  the  use  of 
commercial  reporting  software. 
Directs  the  development  of  support 
procedures  to  monitor  user  problem 
resolution  and  the  implementation 
of  software  upgrades. 

7.  Provides  technical  direction  to 
OEEAS  developers  in  web  design 
and  development  activities,  and  in 
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the  design  of  user  interfaces. 
Researches  and  applies  user- 
centered  interface  design 
techniques  and  serves  as  the 
OEEAS  expert  on  usability  and 
human-computer  interface  issues. 
Serves  as  the  focal  point  within 
OEEAS  for  the  oversight  and 
integration  of  web-based 
information  delivery  and 
presentation  mechanisms  for 
OEEAS  applications. 
8.  Performs  and  coordinates  studies, 
and  researches  software  and 
hardware  solutions  to  overarching 
OEEAS  technical  issues.  Provides 
high-level  analytical  expertise  for  a 
variety  of  complex  assignments  of 
OEEAS  and  enterprise-wide  scope, 
such  as  the  technical  assessment  of 
proposed  IT  investments  for 
alignment  with  and  support  of 
SSA's  strategic  plan,  and  advance 
planning  for  implementation  of 
major  new  systems  integration 
initiatives. 

Dated:  May  21,  2003. 
Reginald  F.  Wells, 

Deputy  Commissioner  for  Human  Resources. 
[FR  Doc.  03-15184  Filed  6-16-03:  8:45  am] 
BILUNG  COOE  4191-02-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Passenger  Facility  Charge 
(PFC)  Approval  and  Disapprovals 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In  May 
2003,  there  were  six  applications 
approved.  This  notice  also  includes 
information  on  three  applications, 
approved  on  April  2003,  inadvertently 
left  off  the  April  2003  notice. 
Additional,  seven  approved 
amendments  to  previously  approved 
applications  are  listed. 

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  imder  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158).  This  notice  is  published 
pursuant  to  Regulations  (14  CFR  part 
158).  This  notice  is  published  pursuant 
to  paragraph  d  of  §  158.29. 

PFC  Applications  Approved 

Public  agency:  Country  of  Humboldt, 
Areata,  California. 


Application  number:  03-06-C-OO- 
AGV. 

Application  type:  impose  and  use  a 
.PFC. 

PFC  7eve7.$4.50.\ 

Total  PFC  revenue  approved  in  this 
decision:  $503,000. 

Earliest  charge  effective  date:  July  1, 
2003. 

Estimated  charge  expiration  date: 
August  1,2005. 

Class  of  air  carriers  not  required  to 
collect  PFC'S:  None. 

Brief  description  of  project  approved 
for  collection  at  Areata  Airport  (ACV) 
and  use  at  Kneeland  Airport:  Master 
plan  update. 

Brief  description  of  projects  approved 
for  collection  Act  ACV  and  use  at  ACV: 

Letz  Avenue  bluff  repair. 

Terminal  and  access  gate  lock  system, 
video  surveillance  equipment,  security 
structure. 

General  aviation  ramp. 

Equipment  purchase — runway/ 
taxiway  sweeper. 

Replace  visual  glide  slope  indicator 
with  precision  approach  path  indicator. 

Brief  description  of  project  approved 
for  collection  at  ACV  and  use  at 
Rohnerville  Airport,  Murray  Field, 
Garberville  Airport,  and  Dinsmore 
Airport: 

Master  plan  update. 

Brief  description  of  disapproved 
project: 

Piu-chase  pilot  weather  data  super- 
unicora  equipment. 

Determination:  this  project  is  not 
eligible  in  accordance  with  paragraph 
570  of  FAA  Order  5100.38B,  Airport 
Improvement  Program  Handbook  (May 
31.  2003).  Therefore,  the  project  does 
not  met  the  requirements  of  §  158.15(b). 

Decision  date:  April  28,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marlys  Vandervelde,  San  Francisco 
Airports  District  Office,  (650)  876-2806. 

Public  Agency:  City  of  Long  Beach, 
California. 

Application  numbef:  03-02-C-OO- 
LGB. 

-   Application  type:  Impose  and  use  a 
PFC. 

PFC /eve7:  $3.00. 

Total  PFC  revenue  approved  in  this 
decision:  $30,306,984. 

Earliest  charge  effective  date:  August 
1,  2003. 

Estimated  charge  expiration  date: 
October  1,  2009. 

Class  of  air  carriers  not  required  to 
collect  PFC'S:  Non-scheduled/on- 
demand  air  carriers. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  the  proposed  class  accounts 


for  less  than  1  percent  of  the  total 
annued  enplanements  at  Long  Beach 
Municipal  (Daugherty  Field). 

Brief  description  of  projects  approved 
for  collection  and  use: 

Rehabilitation  of  runway  12/30. 

Rehabilitation  of  taxiways  D,  A,  and 
B. 

Installation  of  airfield  lighting. 

Relocation  of  service  road. 

Rehabilitation  of  taxiways  D,  F,  J,  and 
C, 

Construction  of  apron. 

Rehabilitation  of  access  road.     ■ 

Airport  security — security  system 
upgrade. 

Installation  of  terminal  signs  and 
flight  Information  display  system. 

Aircraft  rescue  and  firefighting 
vehicles. 

Decision  date:  April  28,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruben  Cabalbag,  Western  Pacific  Region 
Airports  Division,  (310)  725-3630. 

Public  agency:  Port  of  Oakland, 
Oakland,  California. 

Application  number:  03-12-C-OO- 
OAK. 

Application  type:  Impose  and  use  a 
PFC. 

PFC  7eve7:  $4.50. 

Total  PFC  revenue  approved  in  this 
decision:  $7,600,000. 

Earliest  charge  effective  date: 
December  1,  2003. 

Estimated  charge  e^fpiration  date: 
March  1,2004. 

Class  of  air  carriers  not  required  to 
collect  PFC'S:  Nonscheduled/on- 
demand  air  carriers  filling  FAA  Form 
1800-31. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  aimual  enplanements  at  Oakland 
International  Airport. 

Brief  description  of  project  approved 
for  collection  and  use:  Additional 
security  expenditures. 

Decision  date:  April  28,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marlys  Vandervelde,  San  Francisco 
Airports  District  Office,  (650)  876-2806. 

Public  agency:  New  Hanover  County 
Airport  Authority,  Wilmington,  North 
Carolina. 

Application  number:  03-04-C-OO- 
ILM. 

Application  type:  Impose  and  use  a 
PFC. 

PFC  7eve7.- $4.50. 

Total  PpC  revenue  approved  in  this 
decision:  $12,765,647. 

Earliest  charge  effective  date:  April  1, 
2007. 

Estimated  charge  expiration  date: 
April  1,  2018. 
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Class  of  air  carriers  not  required  to 
collect  PFC'S: 

Non-scheduled/on-demand  air  taxi 
operators. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at 
Wilmington  International  Airport. 

Brief  description  of  projects  approved 
for  collection  and  use: 

Terminal  renovations. 

Construct  new  customs  facility. 

Master  plan  update. 

Runway  35  clearing. 

RFC  administrative  cost. 

Paving  program. 

Land  acquisition. 

Airfield  retention  pond. 

De-icing  retention  system. 

Brief  description  of  project  partially 
approved  for  collection  and  use: 
instrument  landing  system. 

Determination:  The  application 
requested  the  planning,  design,  and 
installation  of  a  Category  I  instrument 
landing  system  on  each  end  of  runway 
6/24.  However,  the  FAA  has  a  budgeted 
project  to  install  an  instrument  landing 
system  on  one  end  of  runway  6/24 
funded  with  Federal  Facilities  and 
Equipment  program  funds.  Therefore, 
this  project  is  limited  to  the  installation 
of  an  instrument  landing  system  on  the 
opposite  end  of  the  runway  from  the 
Facilities  and  Equipment  program 
installation. 

Decision  Date:  May  7.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tracie  D.  Kleine,  Atlanta  Airports 
District  Office,  (404)  305-7148. 

Public  agency:  Erie  Municipal  Airport 
Authority,  Erie,  Pennsylvania. 

Application  number:  03-03-C-Oa- 
ERI. 

Application  type:  Impose  and  use  a 
PFC. 

PFC  level:  $4.50. 

Total  PFC  revenue  approved  in  this 
decision:  $1 ,001 .183. 

Earliest  charge  effective  date:  August 
1,2003. 

Estimated  charge  expiration  date: 
January  1,  2005. 

Class  of  air  carriers  not  required  to 
collect  PFC's:  None. 

Brief  description  of  projects  approved 
for  collection  and  use: 

Master  plan  phases  I  and  II. 

Site  security  phase  II. 

Command  vehicle. 

Enviroimiental  assessment  for  master 
plan. 

Airfield  access  road. 

Acquire  Orchard  Park  mobile  home 
estate. 


Replace  high  intensity  nmway 
lighting  system. 

Snow  removal  vehicle. 

Public  safety  vehicle. 

9/11  security  costs. 

Environmental  assessment  for  runway 
6/24  extension. 

Construct  two  new  p'assenger  loading 
bridges. 

Aircraft  rescue  and  firefighting 
vehicle  (pumper). 

Acquire  runway  friction  tester 
vehicle. 

PFC  administrative  fee. 

Brief  description  of  projects  approved 
for  collection: 

Acquire  land,  runway  6/24  extension. 

Design  of  runway  6/24  extension. 

Snow  removal  equipment  (Oshkosh 
blower). 

Brief  description  of  disapproved 
project:  Improve/rehabilitate  terminal. 

Determination:  The  public  agency  did 
not  provide  sufficient  description  or 
justification  for  this  project.  Therefore, 
the  FAA  disapproved  the  project  as  not 
meeting  the  requirements  of  §  158.15. 

Decision  date:  May  13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Lori 
Ledebohm,  Harrisburg  Airports  District 
Office,  (717)  730-2835. 

Public  agency:  Hillsborough  County 
Aviation  Authority,  Tampa,  Florida. 

Application  number:  03-06-C-OO- 
TPA. 

Application  type:  Impose  and  use  a 
PFC. 

PFC /eve/:  $4.50. 

Total  PFC  revenue  approved  in  this 
decision:  $298,155,400. 

Earliest  charge  effective  date:  August 
1,  2006. 

Estimated  charge  expiration  date: 
September  1,  2013. 

Class  of  air  carriers  not  required  to 
collect  PFC'S:  On-demand  air  taxi/ 
commercial  operators. 

Detenninafion;  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Tampa 
International  Airport. 

Brief  description  of  projects  approved 
for  collection  and  use. 

Airside  B  demolition  and  apron 
reconstruction. 

Airside  C  development  program. 

Engine  run-up  enclosure,  taxiway  and 
ramp. 

Outbound  baggage  handling  system 
and  security  enhancements. 

Decision  date:  May  16,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vernon  P.  Rupinta,  Orlando  Airports 
District  Office,  (407)  812-6331, 
extension  24. 


Public  agency:  San  Diego  Regional 
Airport  Authority,  San  Diego, 
California. 

Application  number:  03-03-G-OO- 
SAN. 

Application  type:  Impose  and  use  a 
PFC. 

PFC /eve/:  $4.50. 

Total  PFC  revenue  approved  in  this 
decision:  $83,075,730. 

Earliest  charge  effective  date:  August 
1,2003. 

Estimated  charge  expiration  date: 
Majch  1,  2006. 

Class  of  air  carriers  not  required  to 
collect  PFC's:  Air  taxis. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  aimual  enplanements  at  San  Diego 
International  Airport. 

Brief  description  of  projects  approved 
for  collection  and  use  at  a  $4.50  PFC 
level: 

Replace  aircraft  rescue  and 
firefighting  vehicle. 

Taxiway  improvements. 

Rim  way  safety  area  improvements. 

Commuter  terminal  apron 
Improvements. 

Sound  attenuation  and  noise 
monitoring  equipment. 

Airport  security  improvements. 

Terminal  improvements. 

Brief  description  of  projects  approved 
for  coUection  and  use  at  a  $3.00  PFC 
level: 

Environmental  study. 

Airport  access  improvements. 

Infrastructure  data  management 
system. 

Brief  description  of  disapproved 
project:  Environmental  remediation. 

Determination:  This  project  is  not 
eligible  in  accordance  with  paragraph 
406s  of  FAA  Order  5100.38B,  Airport 
Improvement  Program  Handbook,  (May 
31,  2002).  Therefore,  this  project  does 
not  meet  the  requirements  of 
§  158.15(b). 

Decision  date:  May  20,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Milligan,  Western  Pacific  Region 
Airports  Division,  (310)  725-3621. 

Public  agency:  Coimty  of  Outagamie, 
Appleton,  Wisconsin. 

Application  number:  03-05-C-OO- 
ATW. 

Application  type:  Impose  and  use  a 
PFC. 

PFC /eVe/;  $3.00. 

Total  PFC  revenue  approved  in  this 
decision  .$318,170. 

Earliest  charge  effective  date:  March 
1,  2008. 

Estimated  charge  expiration  date: 
October  1,2008. 
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Class  of  air  carriers  not  required  to 
collect  PFC's:  None. 

Brief  description  of  projects  approved 
for  collection  and  use:  Acquire  snow 
removal  equipment. 

Decision  date:  May  23,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  E.  DePottey,  Muineapolis 
Airports  District  Office,  (612)  713^363. 

Public  agency:  County  of  Montrose, 
Montrose,  Colorado. 

Application  number:  03-02-C-OO- 
MTJ. 


Application  type:  Impose  and  use  a 
PFC. 

PFjP7eve7.$4.50. 

Total  PFC  revenue  approved  in  this 
decision ;  $82 1 ,694 . 

Earliest  charge  effective  date:  August 
1,  2003. 

Estimated  charge  expiration  date: 
October  1,  2011. 

Class  of  air  carriers  not  required  to 
collect  PFC'S:  None. 

Brief  description  of  projects  approved 
for  collection  and  use: 

Construct  a  portion  of  taxiway  A. 

Amendments  to  PFC  Approvals 


Rehabilitate  taxiway  B  and  a  portion 
of  the  general  aviation  apron. 

Construct  aircraft  rescue  and 
firefighting/snow  removal  equipment 
building. 

Rehabilitate  a  portion  of  general 
aviation  apron. 

Rehabilitate  a  portion  of  general 
aviation  apron  and  runway  13/31. 

Extend  runway  17  safety  area. 

Decision  date:  May  30,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Schaffer,  Denver  Airports 
District  Office,  (303)  342-1258. 


Amendment  numt)er  city,  state 


01 -02-0-01 -SDF,  Louisville,  KY 

98-03-C-03-OCA,  Arlington,  VA 

93-01 -C-04-OCA,  Arlington,  VA. 

00-04-0-01 -TUL,  Tulsa,  OK 

•97-04-C-02-LAX.  Los  Angeles,  CA. 

•96-01-C-01-HIB,  Hibbing.  MN 

96-02-C-<)2rlND,  Indianapolis,  IN 


Amendment 

approved 

date 


03/18/03 
03/27/03 
04/22/03 
04/25/03 
04/28/03 
04/29/03 
05/21/03 


Original  approved 
net  PFC  revenue 


$16,398,940 
46,823,287 

166,739,069 
13,500,000 

440,000,000 

338,299 

21,275,922 


Amended  ap- 
proved net  PFC 
revenue 


$15,678,940 
53,846,780 

166,410,356 
17,900.000 

700,000,000 

338,299 

11,869,241 


Original  es- 
timated 
charge  exp. 
date 


Amended 

estimated 

ctiarge  exp. 

date 


06/01/18 
11/01/03 
04/01/02 
07/01/03 
01/01/04 
10/01/04 
04/01/02 


04/01/18 
02/01/04 
04/01/02 
07/01/04 
12/01/05 
05/01/06 
10/01/01 


(NOTE:  The  amendments  denoted  by  an  asterisk  (*)  include  a  change  to  the  PFC  level  charged  from  $3.00  per  enplaned  passenger  to  $4.50 
per  enplaned  passenger.  For  Los  Angetes,  CA  and  Hibbing,  MN,  this  change  is  effective  on  July  1 ,  2003.) 


Issued  in  Washington,  DC.  on  June  11, 
2003. 

Jaime  Duran, 

Acting  Manager,  Financial  Analysis  and 
Passenger  Facility  Charge  Branch. 
IFR  Doc.  03-15297  Filed  6-16-03;  8:45  am] 
BILUNG  CODE  4910-1»-« 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Denial  of  Tire  Defect  Petition 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Denial  of  petition  for  a  defect 
investigation. 

SUMMARY:  This  notice  sets  forth  the 
reasons  for  the  denial  of  a  petition 
submitted  to  NHTSA  under  49  U.S.C. 
30162,  by  Lisoni  &  Lisoni,  Attorneys  at 
Law,  and  the  Law  Offices  of  Steven  E. 
Weinberger,  requesting  that  the  agency 
commence  a  proceeding  to  determine 
the  existence  of  a  defect  related  to  motor 
vehicle  safety  in  Firestone  Steeltex  light 
truck  radial  tires.  After  a  review  of  the 
petition  and  other  information,  NHTSA 
has  concluded  that  further  expenditure 
of  the  agency's  investigative  resources 
on  the  issues  raised  by  the  petition  does 
not  appear  warranted.  The  agiency 
accordingly  has  denied  the  petition.  The 


petition  is  hereinafter  identified  as 
DP02-OII: 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gregory  Magno,  Safety  Defects  Engineer, 
Vehicle  Control  Division,  Office  of 
Defects  Investigation  (ODI),  NHTSA, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone:  (202)  366-0139. 
SUPPLEMENTARY  INFORMATION: 

Petition  Analysis— DP02-011 

Introduction 

On  September  29,  2000,  the  Office  of 
Defects  Investigation  (ODI)  initiated  a 
Preliminary  Evaluation  (PEOO-040)  of 
■Firestone  Steeltex  tires  manufactured  by 
Bridgestone/Firestone,  Inc.  (Firestone), 
based  on  169  Vehicle  Owners 
Questionnaires  (VOQ),  167  of  which 
were  received  in  August  and  September 
of  2000. 1  Eight  crashes  involving  twelve 
injuries  and  two  deaths  related  to 
separation  of  the  tread  and  top  belt  from 
the  tire  carcass  (tread  separation)  were 
alleged  at  that  time.  Under  investigation 
in  that  PE  were  all  Firestone  Steeltex 
Radial  R4S,  R4S  U,  and  A/T  tires 
manufactured  since  1990. 

ODI  closed  PEOO-040  on  April  9, 
2002,  based  upon  low  failure  rates,    " 
noting  that  Steeltex  tire  lines  are  used 
in  very  severe  tire  applications  (e.g., 
motorhomes,  commercial  trucks,  full- 


sized  passenger  vans,  sport-utility 
vehicles,  and  pickup  trucks).  At  the 
time  ODI  closed  the  investigation,  it  was 
aware  of  872  relevant  VOQs  and  39 
vehicle  crashes,  24  of  which  involved 
an  injury  or  death.  These  resulted  in 
eight  deaths  and  40  injuries. 

Subsequent  to  the  closing  of  PEOO- 
040,  the  Petitioners  requested  that  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  reopen  its 
Steeltex  tire  investigation. 2  According  to 
the  Petitioners,  a  reopening  was 
warranted  based  on  an  overwhelming 
niunber  of  complaints  that  had  been 
filed  on  the  subject  tires.  ODI  initiated 
a  technical  review  (DP02-011)  of  the 
Petition  in  accordance  with  49  CFR  part 
552  on  November  26,  2002.  To  support 
this  review,  ODI  requested  that  the 
Petitioners  furnish  additional 
documentation  to  substantiate  their 
allegations.  Since  that  time,  the 


'  References  to  VOQs  herein  include  all  consumer 
complaints  registered  in  the  OOI  complaint 
database. 


2  Specifically,  on  November  15.  2002,  ODI 
received  a  document  entitled  "A  Petition  to  The 
National  Highway  Traffic  Safety  Administration 
.  .  .  Subject;  Investigation  of  Defects  Present  in 
Bridgestone/Firestone  Steeltex  tires  (models:  R4S. 
R4SII,  A/T)"  (Petition).  After  reviewing  the 
document,  ODI  construed  it  as  a  request  to  reopen 
PEOO-046.  The  Petition  was  co-submitted  by  Lisoni 
&  Lisoni,  Attorneys  at  Law  and  the  Law  Offices  of 
Steven  E.  Weinberger,  both  in  Pasadena.  CA 
(Petitioners).  The  Petitioners  represent  plaintiffs 
Roger  Litteli,  Louann  Pleasant,  and  all  others 
similarly  situated  in  a  class  action  lawsuit  against 
Bridgestone/Firestone,  filed  on  August  12.  2002.  in 
the  Superior  Court  of  California  for  Riverside 
County. 
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Petitioners  have  supplied  ODI  with  44 
separate  submissions  numbering  over 
6,000  pages,  the  most  recent  of  which 
arrived  on  June  5,  2003. 

The  subject  Steeltex  tires  are  large 
light  truck  radials  that  are  produced  as 
both  original  equipment  and 
replacement  tires.  Firestone  produced 
approximately  39  million  of  these  tires 
in  three  different  lines  (R4S,  R4S  II.  and 
A/T),  12  different  sizes,  and  3  different 
load  ranges.  Most  of  the  subject  tires  are 
in  the  highest  load  range  for  light 
vehicles  (<  10,000  lb  Gross  Vehicle 
Weight  Rating)  Load  Range  E  (LRE).  The 
original  equipment  tires  have  been  used 
on  Ford  and  General  Motors  vehicles,  as 
well  as  by  a  wide  range  of  motorhome 
manufactiu-ers. 

In  general,  light  truck  radial  tires  are 
constructed  with  thicker  gauges  of 
rubber  and  heavier  steel  belts  and  are 
designed  to  hold  significantly  greater 
inflation  pressures  than  passenger  tires. 
These  tires  are  more  sensitive  to  impact 
damage  and  to  variations  in  speed,  load, 
and  inflation  pressure  than  passenger 
tires. 

After  reviewing  information 
submitted  in  support  of  the  Petition  and 
analyzing  additional  complaint  and 
claims  information  obtained  from 
Firestone,  ODI  has  decided  to  deny  the 
request  to  reopen  the  Steeltex 
investigation.  This  decision  is  based  on 
the  fact  that  an  enormous  population  of 
tires  is  at  issue  whose  failure  rate  is 
lower  than  that  of  peer  tires  used  in 
similar  applications  and  has  changed 
little  since  PEOO-040  was  closed.  ODI 
has  not  identified  a  defect  trend  in  any 
of  the  tires  in  question. 

Petitioners'  Allegations 

The  Petitioners  have  made  numerous 
allegations  in  44  separate  submissions 
including  over  6,000  pages  of  materials. 
These  allegations  include: 

1.  That  there  were  2,972  VOQs  in 
ODI's  database  (as  accessed  via  the 
NHTSA  public  Web  site)  as  of 
November  2002,  most  of  which  existed 
when  ODI  closed  PEOO-040  but  were 
not  considered  during  the  investigation; 

2. That  additional  complaints  gathered 
by  the  Petitioners  strongly  suggest  a 
safety  defect  trend;  and 

3.That  all  Steeltex  tires  contain  a 
safety-related  defect  that  could  lead  to  a 
catastrophic  tread  separation. 

ODI  Analysis  of  Petitioners'  Allegations 

First  Allegation:  VOQs  in  NHTSAs  Web 
site  Not  Noted  in  Closing  of  PEOO-040 

The  Petitioners  allege  that  they 
identified  2,972  VOQs  on  the  subject 
tires  on  NHTSAs  Web  site  in  October 
2002.  They  further  allege  that  most  of 


these  VOQs  existed  at  the  time  that 
PEOO-040  was  closed.  More  recently, 
they  have  been  quoted  in  the  media  as 
claiming  that  as  of  May  2003,  the 
NHTSA  Web  site  contained  4,000 
records  concerning  "Steeltex-related 
accidents."  3 

The  Petitioners  provided  hard  copy 
summaries  of  the  2,972  VOQs  they 
identified.  A  review  of  these  VOQs, 
however,  demonstrates  that  a  majority 
are  duplicate  records.  In  addition,  a 
significant  number  do  not  involve  the 
Steeltex  tires  at  issue.  For  instance,  the 
Petitioners  included  VOQs  that  pertain 
to  tires  such  as  Firestone  721  tires  and 
Steeltex  ASR  tires  last  produced  in 
1992,  as  well  as  VOQs  reporting  issues 
uiu^lated  to  tread  separation,  such  as 
wear  and  vibration.  Also  included  in 
their  submissions  were  VOQs  that  do 
not  pertain  to  tires  at  all  {e.g., 
complaints  about  vehicle  stalling  and 
brake  malfunction). 

ODI  has  conducted  a  thorough  review 
of  its  complaint  database  to  assess  the 
Petitioners'  claims.  This  review  found 
that  as  of  April  2002 .  when  PEOO-040 
was  closed,  the  database  contained  930 
VOQs  related  to  a  Steeltex  tire  failure. 
These  include  complaints  about  tires 
that  were  properly  identified  as  Steeltex 
models  or  contained  the  word 
"Steeltex,"  or  all  reasonable 
misspellings  of  the  word,  in  the 
complaint  description  field.  About  60% 
of  these  (550)  cited  tread  separations. 
The  numbers  of  VOQs  alleging  crashes, 
injuries,  and  deaths  from  tread 
separation  failures  are  consistent  with 
those  reported  in  PEOO-040. 

Furthermore,  ODI's  review 
determined  that  as  of  November  2002, 
when  the  petition  was  submitted,  the 
database  contained  1,118  unique  VOQs 
relating  to  Steeltex  tire  failures,  less 
than  40%  of  the  total  asserted  by  the 
Petitioner.  Of  these,  672  alleged  tread 
separations.  Finally,  as  of  May  2003,  the 
ODI  database  contained  1,163  unique 
VOQs  relating  to  Steeltex  tire  failures, 
701  of  which  allege  tread  separation. 
These  include  24  injury  crashes  for  all 
tue  failure  modes,  resulting  in  a  total  of 
six  (6)  deaths  and  46  injuries.  Tread 
separation  was  alleged  as  the  failiue 
mode  in  14  of  these  crashes,  which  were 
responsible  for  all  of  the  deaths  and  30 
of  the  injuries. 

In  sununary,  the  Petitioners 
overstated  the  niunber  of  relevant  VOQs 
received  by  ODI  when  PEOO-040  was 
closed,  when  the  petition  was 
submitted,  and  in  May  2003.  Many  of 
these  discrepancies  are  apparently  due 
to  the  Petitioners'  inclusion  of  duplicate 


'  Rubber  ft  Plastics  News,  Lawyer  Document 
Shows  BFS  Skimped  on  Steeltex.  May  12,  2003. 


complaints,  complaints  that  do  not 
involve  the  tires  at  issue,  and 
complaints  that  do  not  allege  a  tire 
failure. 

Second  Allegation:  The  Number  of 
VOQs  and  the  Number  of  Additional 
Complaints  Establishes  a  Safety  Defect 
Trend 

The  Petitioners  characterize  the  VOQs 
in  the  ODI  database  and  a  purported 
7,000  additional  complaints  that  they 
have  collected  as  evidence  of  a  safety 
defect  trend.  This  material  has  been 
furnished  to  ODI  in  44  different 
submissions  throughout  the  petition 
analysis  period.  Their  submissions 
contain  a  mixtiue  of  consumer 
complaints,  subrogation  claims,  police 
accident  reports,  and  court  filings. 

The  Petitioners  have  attributed  most 
of  their  purported  7,000  complaints  to 
certain  luiidentified  insurance 
companies  in  the  United  States  who 
have  added  their  policyholders  to  the 
Petitioners'  class  action  lawsuit. 
However,  the  Petitioners  have  stated 
that  the  majority  of  these  remain 
anonymous,  and  therefore  have  not 
furnished  details  concerning  these 
allegations  to  ODI.  Instead,  they 
furnished  an  Internet  listing  of  1,150 
insurance  companies.  In  view  of  the 
incomplete  natiu-e  of  this  information, 
we  have  been  imable  to  evaluate  these 
complaints.  Subsequently,  the 
Petitioners  submitted  some  insurance 
claim  information  from  companies  that 
have  responded  to  their  solicitations.  In 
the  cases  reviewed  by  ODI,  the  events 
described  are  those  in  which  the 
companies  chose  not  to  pursue  a 
subrogation  claim  against  Firestone.  In 
one  case,  a  submitted  claim  pertained  to 
a  non-subject  Firehawk  R4S  tire. 

Of  those  reports  and  complaints  that 
ODI  was  able  to  examine,  many  were 
merely  completed  copies  of  the 
Petitioner's  Class  Action  Initial  Claim 
forms.  Other  "complaints"  consist  of 
excerpts  from  Internet  chat  room 
discussions  and  what  appear  to  be 
handwritten  notes  of  names  and 
telephone  niunbers.  In  addition,  thb 
content  of  many  of  the  "complaints" 
was  of  questionable  value,  and  included 
complaints  concerning  dissatisfaction 
over  the  wear  or  ride  of  the  subject  tires 
and  complaints  pertaining  to  tires  not  at 
issue.  Of  note,  many  of  these  complaints 
originated  fix}m  consumers  whose 
claims  for  reimbursement  had  been 
denied  by  Firestone.  After  excluding 
VOQ  summaries  and  duplicate  records, 
ODI  was  able  to  identify  560 
complaints.  These  included  161 
complaints  alleging  a  Steeltex  tire 
failure,  of  which  99  alleged  a  tread 
separation. 
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ODI  has  monitored  its  VOQ  database 
since  the  closing  of  PEOO-040.  This 
review  has  shown  that  over  time,  the 
monthly  rate  of  Steeltex  VOQs  received 
by  ODI  has  continually  declined  since 
the  initial  three-month  peak  that  led  to 
the  opening  of  PEOO-040.  We  note  that 
the  Petitioners  have  consistently 
overstated  the  contents  of  the  ODI 
database  by  applying  over-broad  search 
criteria  and  then  failing  to  properly 
identify  relevant  VOQs. 

In  order  to  obtain  more  relevant  data, 
ODI  contacted  Firestone  for  its  claims 
data,  which  it  provided  irrespective  of 
whether  the  claim  was  paid.  Firestone 
also  provided  warranty,  personal  injury, 
and  lawsuit  data  through  the  end  of 
2002.  ODI's  analysis  of  this  data  is 
described  in  the  Firestone  Data  section 
of  this  report.. 

Third  Allegation:  All  Steeltex  Tires  Are 
Defective 

The  Petitioners  allege  that  all  of  the 
subject  Steeltex  tires  contain  a  safety- 
related  defect.  As  evidence  of  this  they 
have  cited  expert  examination  of  some 
failed  tires,  information  from  an 
anonymous  source  regarding  a  Firestone 
cost  reduction  program,  and  alleged 
similarities  between  the  Steeltex  tires 
and  the  Wilderness  AT  tires,  some  of 
which  were  previously  recalled  by 
Firestone. 

One  of  the  Petitioners'  consultants 
examined  failed  tires  from  a  model  year 
1999  Class  C  motorhome  belonging  to 
the  lead  plaintiff  in  the  class  action 
lawsuit.  This  vehicle  experienced  tread 
separations  on  four  of  its  six  original 
tires  over  a  one-year  period.  All  were 
Steeltex  R4S  LT225/75R16  E  tires 
manufactured  at  Firestone's  Decatur, 
Illinois  plant  in  1998.  The  consultant 
identified  the  presence  of  brassy  cords 
in  the  steel  belts  of  the  failed  tires  as 
evidence  that  they  were  improperly 
manufactured.  The  Petitioners  provided 
a  dissected  exemplar  tire  from  the  same 
vehicle  for  ODI's  examination,  citing 
evidence  of  brassy  cords  and  belt  edge 
separation. 

ODI  did  observe  some  evidence  of 
brassy  cords  and  localized  belt  edge 
separation  in  the  tire  presented  by  the 
Petitioners.  However,  ODI  notes  that 
some  degree  of  brassy  cords  is  not 
necessarily  evidence  of  a  rubber-wire 
adhesion  defect.  Moreover,  the  presence 
of  moderate  belt  edge  separation  is  not 
unusual  in  a  steel  belted  radial  tire  that 
has  been  removed  from  service,  and 
must  be  evaluated  in  the  context  of  the 
tire  use  conditions  and  remaining  tread. 
It  is  noteworthy  that  ODI's  extensive 
investigation  of  the  Firestone  ATX  and 
Wilderness  AT  tires  did  not  find  any 
evidence  of  a  rubber-wire  adhesion 


defect  in  those  tires.  The  failiu« 
mechanism  in  the  ATX  and  Wilderness 
AT  tires  was  a  cohesive  failiue  (fatigue 
crack  growth)  through  the  rubber 
between  the  steel  belts.* 

In  a  letter  dated  April  26,  2003,  the 
Petitioners  submitted  a  copy  of  an 
anonymous  letter  to  ODI  with 
dociunents  attached  relating  to  a 
Firestone  cost  reduction  initiative 
known  as  C95  that  was  launched  in 
1994  or  1995.  The  letter  states  that  the 
intent  of  C95  was  to  obtain  cost 
reductions  without  sacrificing 
performance  and  quality  but  that  over 
time  a  negative  effect  on  quality  became 
evident  in  the  warranty  data.  According 
to  the  letter,  warranty  rates  of  0.5%  or 
higher  in  individual  tires  (by  factory 
and  product  code)  should  be  cause  for 
serious  concern. 

ODI  has  reviewed  the  anonymous 
letter  and  attached  C95  documents 
submitted  by  the  Petitioners.  The 
second  attachment  is  a  1 7-page 
dociunent  listing  a  number  of  changes  to 
consider  for  corporate-wide 
implementation.  The  document  does 
not  relate  specifically  to  the  Steeltex 
tires.  Firestone  has  stated  that  most  of 
the  items  on  the  list  were  never 
implemented.  While  the  changes  that 
were  considered  include  some  items 
that  could  affect  tire  durability,  the 
document  is  not  in  and  of  itself  proof  of 
a  tire  defect.  The  effect  of  the  changes 
that  were  implemented  in  the  Steeltex 
tires  can  ultimately  be  measured  only  by 
failure-related  data.  To  that  extent,  ODI 
agrees  with  the  author  of  the 
anonymous  letter  that  such  an  analysis 
must  be  done  separately  on  specific 
products  and  assembly  plants.  The  only 
data  that  allow  that  type  of  analysis  are 
the  Firestone  adjustments  and  claims. 

ODI's  analysis  of  Firestone's  tread 
separation  warranty  adjustment  data 
found  that  collectively  the  Steeltex  tire 
tread  separation  adjustment  rate  is 
0.04%.  ODI  also  analyzed  over  250 
different  combinations  of  individual  tire 
product  codes,  plants,  and  production 
years  and  identified  only  one 
population  of  tires  with  a  tread 
separation  adjustment  rate  greater  than 
0.5% — the  level  of  concern  advanced  in 
the  anonymous  letter."^  The  adjustment 
rate  for  this  tire  was  0.56%  for  tires 
produced  in  1993.  fell  to  0.09%  in  1994, 
and  remained  below  0.1%  through  2002 
production.  The  majority  of  subject 


Steeltex  tires  analyzed  by  ODI  have 
tread  separation  adjustment  rates  that 
are  less  than  0.1%.  Only  a  few  tires  have 
rates  that  are  above  0.25% — half  of  the 
0.5%  figure  mentioned  above. 

The  Petitioners  have  alleged  to  ODI 
that  the  subject  Steeltex  tires  are  similar 
in  construction  and  failure  mechanism 
to  the  Wilderness  AT  tires  investigated 
by  ODI  in  EAOO-023.  The  Petitioners 
have  not  identified  any  specific  aspects 
of  the  designs  that  are  similar. 
Moreover,  the  Wilderness  AT  tires  are 
passenger  tires  designed  for  light-dut>' 
passenger  car/truck  operation,  whereas 
the  subject  Steeltex  light  truck  radial 
tires  are  designed  for  the  greater  rigors 
of  use  on  heavier  pickup  trucks,  SUVs. 
and  vans.  As  noted  above,  there  was  no 
evidence  of  rubber-wire  adhesion 
failures  in  the  Wilderness  AT  tires  that 
were  recalled.  Furthermore,  ODI  notes 
that  belt-leaving  belt  tread  separations 
may  occiu  in  any  steel-belted  radial  tire 
and  that  the  available  data  indicate  that 
the  risk  of  such  failures  is  greater  in 
light  truck  radial  tires  than  in  passenger 
tires. 

Firestone  Data 

ODI  reviewed  thousands  of  Firestone 
property  damage  claims  and  found  that 
between  the  closing  of  PEOO-040  and 
the  present,  the  subject  tire  tread 
separation  claim  rate  grew  from  28  to  31 
claims  per  million  tires  produced 
(ppm).<*  Steeltex  LRE  claim  rates  for 
tread  separation  grew  from  38  to  40 
ppm.  The  four  largest  LRE  tire  sizes  are 
associated  with  the  majority  of  the 
property  damage  claims  and  85%  (28/ 
33)  of  crashes  involving  injuries  or 
deaths  where  the  tire  size  could  be 
identified. 

With  one  exception,  all  crashes 
involving  an  injury  fall  within  the 
1997-1999  production  years  of  this 
group  of  LRE  tires.  ^  Three  tire 
populations  within  this  group  are 
associated  with  all  fatal  crashes 
occurring  in  the  last  five  years:  The  R4S 
n  LT245/75R16  E  manufactured  in 
Cuemavaca,  Mexico  and  the  A/T 
LT265/75R16  E  and  A/T  LT265/75R16 
D,  both  manufactured  in  JoHette, 
Quebec.  However,  a  close  examination 
of  the  frequencies  and  trends  of  the 
adjustment  and  claims  data  for  these 
populations  do  not  show  evidence  of 


*  More  specifics  concerning  the  tread  separations 
examined  in  that  investigation  may  be  found  in  the 
EAOO-023  Initial  Determination  Report. 

^  Tires  with  annual  production  volumes  less  than 
10,000  tires  were  not  included  in  this  analysis 
because  of  the  lack  of  statistical  significance  in  the 
data  and  the  absence  of  any  injury  crashes 
involving  such  tires. 


*This  figure  is  based  on  paid  claims.  Firestone 
furnished  records  of  both  paid  and  unpaid  claims 
to  ODI.  Claims  are  not  paid  if  the  tire  cannot  be 
identified,  was  repaired  improperly,  shows  obvious 
signs  of  abuse  {e.g.  run  underinflated.  impact 
breaks),  or  were  found  to  be  misapplied. 
,     ■  A  Decatur  Steeltex  Radial  R4S  LT235/85R16  E 
tire  manufactured  in  1993  was  involved  in  a  March 
1996  fatal  rollover  of  a  laige  passenger  van.  Closer 
examination  of  this  tire  population  showed  no  sign 
of  a  defect  trend. 
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defect  trends.  The  adjustment  and 
claims  rates  are  low  in  comparison  to 
peer  tires,  and  the  incidence  of  injury 
crashes  do  not  reflect  a  trend  for  any 
specific  tire. 

ODI  analyzed  all  available  data 
relating  to  the  Decatur  Steeltex  R4S 
LT225/75R16  E  tire  installed  on  the  lead 
plaintiffs  motorhome.  These  tires  were 
manufactured  from  1995-1999  and  were 
used  as  original  equipment  on  some 
Ford  full-size  pick-up  trucks  and  vans 
and  sold  as  replacement  tires.  The  tires 
were  also  frequently  installed  on  Class 
C  motorhomes  on  which  overloading  of 
an  axle  or  specific  wheel  position  is  not 
unusual,  which  can  contribute  to  tire 
failures.  The  warranty  rates  for  these 
tires  have  been  less  than  0.1%  from 
1997  through  1999,  and  were  never 
greater  than  0.3%.  There  have  been  only 
two  injury  crashes  associated  with  tread 
separations  in  these  tires,  both  involving 
full-sized  vans,  and  no  fatalities. 

As  noted  in  PEDQ-040,  the  adjustment 
and  claims  tread  separation  rates  for  the 
subject  tires  are  lower  than  those 
observed  in  peer  LRE  tires.  This  is  true 
of  the  total  population  of  subject  tires, 
as  well  as  individual  tires  analyzed  by 
product  code  and  assembly  plant. 

Discussion 

The  subject  Steeltex  tires,  as  defined 
in  the  Petition,  represent  an  immense 
population  of  39  million  tires, 
manufactured  over  twelve  years,  and  a 
wide  variety  of  different  tire  line,  size, 
load  range,  and  plant  combinations.  The 
numbers  of  tread  separation  failures  in 
those  tires  are  functions  of  the  large 
volume  produced  and  the  more  severe 
service  conditions  associated  with  light 
truck  radial  tires,  especially  in  the  LRE 
category.  Within  this  universe  of 
experience,  ODI  identified  a  total  of  54 
crashes  involving  injury,  resulting  in 
106  injuries  and  13  deaths.  Tread 
separation  was  alleged  as  the  failure 
mode  in  41  of  these  crashes,  which  were 
responsible  for  all  of  the  deaths  and  90 
of  the  injuries. 

These  failutres  are  distributed  among  a 
variety  of  different  tires  and  assembly 
plants.  About  half  of  these  incidents 
involve  tires  manufactured  at  the 
Joliette  assembly  plant,  which  is 
consistent  with  the  number  of  subject 
tires  produced  there.  Firestone's 
examination  of  some  of  the  tires 
involved  in  these  events  has  identified 
evidence  of  under-inflation,  impact 
break,  shoulder  damage,  un-repaired 
punctures,  and  improper  repair.  In 
addition,  some  of  the  tires  that  were 
sold  as  replacement  tires  were 
misapplied.  While  ODI  has  not  been 
able  to  independently  examine  these 
tires,  we  note  that  the  facts  related  to  the 


causes  of  many  of  these  events  are  in 
dispute, 

ODI  has  monitored  its  VOQ  database 
since  it  closed  PEOO-040,  to  identify 
Steeltex  complaints  and  any  related 
injury  reports.  In  general,  ODI  has  seen 
a  continued  decline  in  the  rate  of 
complaints  received  since  October  2000, 
despite  the  publicity  related  to  the 
Petition  and  associated  class  action 
lawsuit. 

To  better  analyze  specific  tire  lines  of 
interest,  ODI  examined  property  damage 
claim  and  warranty  adjustment  data 
furnished  by  Firestone.  These  data  are 
both  the  largest  bodies  of  failure  data 
and  the  only  data  available  that  contain 
the  specific  tire  identification 
information  necessary  to  conduct 
detailed  analyses  by  tire  line  and 
assembly  plant.  The  overall  Steeltex 
claims  rate  rose  from  28  to  31  ppm 
between  the  closing  of  PEOO-040  and 
the  present,  while  the  overall 
adjustment  rate  remained  constant  at 
0.04%.  Some  individual  tire 
populations  haahigher  rates  of 
adjustments  and  claims;  however,  none 
were  as  high  as  those  of  the  competitor 
LRE  tires  examined  by  ODI. 

ODI  examined  the  material  submitted 
by  the  Petitioners  in  an  effort  to  identify 
tire  failures  and  crashes  involving  injury 
that  could  indicate  the  presence  of  a 
safety-related  defect  trend.  Within  this 
material,  there  were  reports  of  115 
additional  tire  failures  beyond  those 
considered  in  PEOO-040.  These 
included  three  injury  crashes,  which  led 
to  four  (4)  injuries.  Therefore,  the 
fundamental  statistics  concerning  the 
performance  of  the  subject  tires  have 
changed  little  since  PEOO-040  was 
closed. 

Conclusion 

Based  on  ODI's  analysis  of 
information  submitted  in  support  of  the 
Petition  and  additional  complaint  and 
claims  information  received  since  the 
closing  of  PEOO-040,  it  is  unlikely  that 
NHTSA  would  issue  an  ordpr  for  the 
notification  and  remedy  of  a  safety- 
related  defect  in  the  subject  Steeltex 
tires  at  the  conclusion  of  the 
investigation  requested  in  the  Petition. 
The  statistics  concerning  the 
performance  of  these  tires  have  changed 
little  since  the  closing  of  PEOO-040  and 
no  specific  defect  trend  has  been 
identified.  Therefore,  in  view  of  the 
need  to  allocate  and  prioritize  NHTSA's 
limited  resources  to  best  accomplish  the 
agency's  safety  mission,  ODI  has 
decided  to  deny  the  petition  to  reopen 
the  Steeltex  investigation.  ODI  will 
continue  to  monitor  the  performance  of 
these  tires  for  any  signs  Uiat  a  defect 
trend  may  be  developing. 


Authority:  49  U.S.C.  30162(d);  delegations 
of  authority  at  CFR  1.50  and  501.8. 

Issued  on:  June  11.  2003. 
Kenneth  N.  Weinstein, 
Associate  Administrator  for  Enforcement. 
(FR  Doc.  03-15191  Filed  6-16-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Doclwt  No.  RSPA-2003-14307  (Notice  No. 
03-8)] 

Notice  of  Information  Collection 
Approval 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice  of  information  collection 
approval. 

SUMMARY:  This  notice  announces  Office 
of  Management  and  Budget  approval  of 
information  collection  requests  (ICRs), 
for  OMB  No.  2137-0559,  "Rail  Carriers 
and  Tank  Car  Tank  Requirements";  and 
OMB  No.  2137-0051,  'Rulemaking, 
Exemption,  and  Preemption 
Requirements."  These  information 
collections  have  been  extended  until 
May  31,2006. 

DATES:  The  expiration  date  for  these 
ICRs  is  May  31,  2006. 
ADDRESSES:  Requests  for  a  copy  of  an 
information  collection  should  be 
directed  to  Deborah  Boothe  or  T.  Glenn 
Foster,  Office  of  Hazardous  Materials 
Standards  (DHM-10),  Research  ancl 
Special  Programs  Administration,'Room 
8102,  400  Seventh  Street.  SW.. 
Washington,  DC  20590-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Boothe  or  T.  Glerm.  Foster, 
Office  of  Hazardous  Materials  Standards 
(DHM-10),  Research  and  Special 
Programs  Administration,  Room  8102, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590-0001,  Telephone  (202)  366- 
8553. 

SUPPLEMENTARY  INFORMATION:  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  1320)  implementing 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (P.L.  104-13)  require  that 
interested  members  of  the  public  and 
affected  agencies  have  an  opportunity  to 
comment  on  information  collection  and 
recordkeeping  activities  (see  5  CFR 
1320.8(s))  and  specify  that  no  person  is 
required  to  respond  to  an  information 
collection  unless  it  displays  a  valid 
OMB  control  number.  Jn  accordance 
with  the  Paperwork  Reduction  Act  of 
1995,  RSPA  has  received  OMB  approval 
of  the  following  ICRs: 
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OMB  Control  Number:  2137-0559. 

Title:  Rail  Carriers  and  Tank  Car  Tank 
Requirements. 

OMB  Control  Nuniber:  2137-0051. 

Title:  Rulemaking,  Exemption,  and 
Preemption  Requirements. 

These  information  collection 
approvals  expire  on  May  31,  2006. 

Issued  in  Washington,  EXD  on  June  12, 
2003. 
Edward  T.  Mazzullo, 

Director,  Office  of  Hazardous  Materials 
Standards. 

[FR  Doc.  03-15279  Filed  6-16-03;  8:45  am) 

BILUNG  COOE  49ia-6(Myi 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34323] 

Alabama  Gulf  Coast  RaiWvay  LLC— 
Acquisition  and  Operation 
Exemption — ^The  Burlington  Northern 
and  Santa  Fe  Railway  Company 

Alabama  Gulf  Coast  Railway  LLC 
(AGR),  a  Class  III  rail  carrier,  has  filed 
a  verified  notice  of  exemption  under  49 
CFR  1150.41  to  acquire  fi-om  The 
Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF) 
approximately  288.43  miles  of  rail  line 
in  Alabeuna  and  Mississippi.  AGR 
proposes  to:  (1)  Purchase  BNSF's  rail 
line  between  milepost  654.005  near 
Whitbury,  MS,  and  milepost  776.1  near 
Gulf,  AL,  a  distance  of  122.095  miles; 
(2)  lease  BNSF's  rail  line  between 
milepost  649.3  near  Columbus,  MS,  and 
milepost  654.005  near  Whitbury,  MS,  a 
distance  of  4.705  miles:  (3)  acquire 
overhead  trackage  rights  over  BNSF's 
rail  line  between  Amory,  MS  Yard, 
milepost  612.32,  and  Columbus,  MS, 
milepost  649.3,  a  distance  of  36.98 
miles;  (4)  acquire  by  assignment  BNSF's 
trackage  rights  over  Norfolk  Southern 
Railway  Company  (NS)  line  between 
Kimbrough,  AL,  and  Mobile,  AL 
(TASAD  Switch),  a  distance  of  about 
102.55  miles;  1  (5)  lease  BNSF's  rail  line 
between  milepost  851.4  near  M&T 
Chemical,  AL,  and  milepost  873.5  at 
Mobile,  AL;  and  (6)  sublease  certain 
facilities  of  the  Terminal  Railway 
Alabama  State  Docks.  BNSF  will  retain 
overhead  trackage  rights  on  the  rail  lines 


'  NS's  predecessor  Southern  Railway  Company 
granted  BNSF's  predecessor,  the  Burlington 
Northern  Railroad  Company,  the  above-described 
trackage  rights.  See  Burlin^on  Northern  Railroad 
Company-Trackage  Fights  Exemption — Southern 
Railway  Company,  ICC  Finance  Docket  No.  30739 
(ICC  served  Nov.  5,  1985);  and  Burlington  Northern 
Railroad  Cornpany — Trackage  Rights  Exemption — 
Southern  Railway  Company,  ICC  Finance  Docket 
No.  30739  (Sub-No.  1)  (ICC  served  May  5.  a994). 


that  are  purchased  by  AGR  and  trackage 
rights  on  the  rail  lines  that  are  leased 
and  subleased  to  AGR. 

Because  AGR's  projected  aimual 
revenues  will  exceed  $5  million,  AGR 
certified  to  the  Board  on  March  11, 
2003,  that,  on  that  date,  it  had  posted 
the  required  notice  of  intent  to 
undertake  the  proposed  transaction  at 
the  workplace  of  the  employees  on  the 
affected  line  and  had  served  a  copy  of 
the  notice  of  intent  on  the  national 
offices  of  all  labor  imions  with 
employees  on  the  rail  line.  See  49  CFR 
1150.42(e). 

AGR  states  that  it  intends  to 
consummate  the  transaction  on  or  after 
Jime  1,  2003,  which  is  more  than  60 
days  after  it  certified  to  the  Board  that 
it  had  complied  with  the  Board's  rule  at 
49  CFR  1150.42(e). 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ah  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34323,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street  NW.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Louis  E. 
Gitomer,  Ball  Janik  LLP,  1445  F  Street, 
NW.,  Suite  225,  Washington,  DC  20005. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  "http:// 
www. stb.dot.gov." 

Decided:  June  9,  2003. 

By  the  Board.  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
|FR  Doc.  03-14976  Filed  6-16-03:  8:45  am) 

BILUNG  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  ttie  Taxpayer 
Advocacy  Panel  Earned  Income  Tax 
Credit  Issue  Committee 

AGENCY:  hitemal  Revenue  Service  (IRS). 
Treasury. 

action:  Notice. 

SUMMARY:  An  open  meeting  of  the 
Taxpayer  Advocacy  Panel  Earned 
Income  Tax  Credit  Issue  Committee  will 
be  conducted  (via  teleconference). 

DATES:  The  meeting  will  be  held 
Wednesday,  July  16,  2003. 


FOR  FURTHER  INFORMATION  CONTACT: 
Marisa  Knispel  at  1-888-912-1227,  or 
718-488-3557. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Taxpayer 
Advocacy  Panel  Earned  Income  Tax 
Credit  Issue  Committee  will  be  held 
Wednesday,  July  16,  2003  from  2  p.m. 
EDT  to  3  p.m.  EDT  via  a  telephone 
conference  call.  The  public  is  invited  to 
make  oral  comments.  Individual 
comments  will  be  limited  to  5  minutes. 
If  you  would  like  to  have  the  TAP 
consider  a  written  statement,  please  call 
1-888-912-1227  or  718-488-3557,  or 
write  Marisa  Knispel,  TAP  Office,  10 
Metrotech  Center,  625  Fulton  Street. 
Brooklyn,  NY  11021,  or  post  comments 
to  the  Web  site:  http:// 
www.improveirs.org.  Due  to  limited 
conference  lines,  notification  of  intent 
to  participate  in  the  telephone 
conference  call  meeting  must  be  made 
in  advance  with  Marisa  Knispel.  Ms. 
Knispel  can  be  reached  at  1-888-912- 
1227  or.718-488-3557. 

The  agenda  will  include  the 
following:  Various  IRS  issues.  * 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  June  11,  2003. 
Deryle  Temple, 

Director.  Taxpayer  A  dvocacy  Panel. 

[FR  Doc.  03-15285  Filed  6-16-03;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Area  1  Taxpayer 
Advocacy  Panel  (Including  the  States 
of  New  York,  Connecticut, 
Massachusetts,  Rhode  Island,  New 
Hampshire,  Vermont  and  Maine) 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Area 
1  Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference). 
DATES:  The  meeting  will  be  held 
Tuesday,  July  22,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marisa  Knispel  at  1-888-912-1227,  or 
718-488-3557. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  1 
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Taxpayer  Advocacy  Panel  will  be  held 
Tuesday,  July  22,  C003  from  1  p.m.  EDT 
to  2  p.m.  EDT  via  a  telephone 
conference  call.  The  public  is  invited  to 
make  oral  comments.  Individual 
comments  will  be  limited  to  5  minutes. 
If  you  would  like  to  have  the  TAP 
consider  a  written  statement,  please  call 
1-888-912-1227  or  718-488-3557.  or 
write  Marisa  Knispel,  TAP  Office,  10 
Metrotech  Center.  625  Fulton  Street. 


Brooklyn,  NY  11021,  or  post'comments 
to  the  Web  site:  http:// 
www.improveirs.org.  Due  to  limited 
conference  lines,  notification  of  intent 
to  participate  in  the  telephone 
conference  call  meeting  must  be  made 
in  advance  with  Marisa  Knispel.  Ms. 
Knispel  can  be  reached  at  1-888-912- 
1227  or  718-488-3557. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 


Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  June  11.  2003. 
Deryle  Temple, 

Director,  Taxpayer  Advocacy  Panel. 
(FR  Doc.  03-15286  Filed  6-16-03;  8:45  am] 
nLUNG  CODE  4830-01-P 


35947 


Corrections 


Federal  Register 

Vol.  68.  No.  116 
Tuesday,  June  17,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
Issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Docket  No.  FAA-2003-14268;  Airspace 
Doclcet  No.  03-ASO-1] 

Establishment  of  Class  E5  Airspace; 
Tunica,  MS 

Correction 

In  rule  document  03-12817  beginning 
on  page  28128  in  the  issue  of  Friday, 


May  23,  2003,  make  the  following    • 
correction: 

On  page  28128,  in  the  third  column, 
the  subject  heading  is  corrected  as  set 
forth  above. 

[FR  Doc.  C3-12817  Filed  6-16-03;  8:45  am] 

BILUNG  CODE  1SO$-01-0 


Tuesday, 
June  17,  2003 


®      \=^ 


Part  n 

Department  of  the 
Interior 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife  and 
Plants;  Final  Designations  or 
Nondesignations  of  Critical  Habitat  for 
101  Plant  Species  From  the  island  of 
Oahu,  HI;  Final  Rule 
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DEPARTMErfT  OF  THE  INTERIOR 
Fish  and  WikJUfe  Service 

50  CFR  Part  17 

nm  1018-AI24 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Designations  or 
Nondesignations  of  Critical  Habitat  for 
101  Plant  Species  From  ttw  Island  of 
Oahu.  HI 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Final  rule. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  designate 
critical  habitat  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  for  99  of  the  101  species 
known  historically  from  the  Hawaiian 
island  of  Oahu.  A  total  of  approximately 
22,274  hectares  (ha)  (55,040  acres  (ac)) 
of  land  on  Oahu  fall  within  the 
boundaries  of  the  303  critical  habitat 
units  designated  for  the  99  species.  This 
critical  habitat  designation  requires  the 
Service  to  consult  under  section  7  of  the 
Act  with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  4  of  the  Act  requires  us 
to  consider  economic  and  other  relevant 
impacts  when  specifying  any  particular 
area  as  critical  habitat.  This  rule  also 
determines  that  designating  critical 
habitat  would  not  be  prudent  for  two 
species  (Cyrtandra  crenata  and 
Pritchardia  kaalae).  We  solicited  data 
and  comments  from  the  public  on  all 
aspects  of  the  proposed  rule,  including 
data  on  economic  and  other  impacts  of 
the  designation. 

DATES:  This  rule  becomes  effective  on 
July  17,  2003. 

AOORiSSES:  Comments  and  materials 
received,  as  well  as  supporting 
documentation,  used  in  the  preparation 
of  this  final  rule  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  U.S. 
Fish  and  Wildlife  Service,  Pacific 
Islands  Office,  300  Ala  Moana  Blvd., 
Room  3-122,  PO  Box  50088,  Honolulu. 
HI  96850-0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Henson,  Field  Supervisor,  Pacific 
Islands  Office  at  the  above  address 
(telephone  808/541-3441;  facsimile 
808/541-3470). 

SUPPLEMENTARY  INFORMATION: 

Disclaimer 

Designation  of  critical  habitat 
provides  little  additional  protection  to 
species.  In  30  years  of  implementing  the 
ESA,  the  Service  has  found  that  the 


designation  of  statutory  critical  habitat 
provides  little  additional  protection  to 
most  listed  species,  while  consuming 
significant  amounts  of  scarce 
conservation  resources.  The  present 
system  for  designating  critical  habitat 
has  evolved  since  its  original  statutory 
prescription  into  a  process  that  provides 
little  real  conservation  benefit,  is  driven 
by  litigation  rather  than  biology,  forces 
decisions  to  be  made  before  complete 
scientific  information  is  available, 
consumes  enormous  agency  resources 
that  would  otherwise  be  applied  to 
actions  of  much  greater  conservation 
benefit,  and  imposes  huge  social  and 
economic  costs.  The  Service  believes 
that  rational  public  policy  demands 
serious  attention  to  this  issue  in  order 
to  allow  our  limited  resources  to  be 
applied  to  those  actions  that  provide  the 
greatest  benefit  to  the  species  most  in 
need  of  protection. 

Role  of  Critical  Habitat  in  Actual 
Practice  of  Administering  and 
Implementing  the  Act 

While  attention  to  and  protection  of 
habitat  is  paramount  to  successful 
conservation  actions,  we  have 
consistently  found  that,  in  most 
circumstances,  the  designation  of 
critical  habitat  is  of  little  additional 
value  for  most  listed  species,  yet  it 
consumes  large  amounts  of  conservation 
resources.  [Sidle  (1987.  Env. 
Manage.ll(4):429-437)  stated,  "Because 
the  ESA  can  protect  species  with  and 
without  critical  habitat  designation, 
critical  habitat  designation  may  be 
redundant  to  the  other  consultation 
requirements  of  section  7."]  Currently, 
only  306  species  or  25%  of  the  1,211 
listed  species  in  the  U.S.  under  the 
jurisdiction  of  the  Service  have 
designated  critical  habitat.  We  address 
the  habitat  needs  of  all  1,211  listed 
species  through  conservation 
mechanisms  such  as  listing,  section  7 
'  consultations,  the  Section  4  recovery 
planning  process,  the  Section  9 
protective  prohibitions  of  imauthorized 
take.  Section  6  funding  to  the  States, 
and  the  Section  10  incidental  take 
permit  process.  The  Service  believes 
that  it  is  these  measures  that  may  make 
the  difference  between  extinction  and 
survival  for  many  species. 

Procedural  and  Resource  Difficulties  in 
Designating  Critical  Habitat 

With  a  budget  consistently  inadequate 
to  fund  all  of  the  petition  review,  listing, 
and  critical  habitat  designation  duties 
required  of  us  by  statute,  we  have  in  the 
past  prioritized  our  efforts  and  focused 
our  limited  resources  on  adding  species 
in  need  of  protection  to  the  lists  of 
threatened  or  endangered  species.  We 


have  been  inimdated  with  lawsuits  for 
our  failure  to  designate  critical  habitat, 
and  we  face  a  growing  number  of 
lawsuits  challenging  critical  habitat 
determinations  once  they  are  made. 
These  lawsuits  have  subjected  the 
Service  to  an  ever-increasing  series  of 
court  orders  and  court-approved 
settlement  agreements,  compliance  with 
which  now  consumes  nearly  the  entire 
listing  program  budget.  This  leaves  the 
Service  with  little  ability  to  prioritize  its 
activities  to  direct  scarce  listing 
resources  to  the  listing  program  actions 
with  the  most  biologically  urgent 
species  conservation  needs. 

The  consequence  of  the  critical 
habitat  litigation'activity  is  that  limited 
listing  funds  are  used  to  defend  active 
lawsuits,  to  respond  to  Notices  of  Intent 
(NOIs)  to  sue  relative  to  critical  habitat, 
and  to  comply  with  the  growing  number 
of  adverse  court  orders.  As  a  result, 
listing  petition  responses,  the  Service's 
own  proposals  to  list  critically 
imperiled  species,  and  final  listing 
determinations  on  existing  proposals  are 
significantly  delayed.  Litigation  over 
critical  habitat  issues  for  species  already 
listed  and  receiving  the  Act's  full 
protection  has  precluded  or  delayed 
many  listing  actions  nationwide. 

The  accelerated  schedules  of  coiul 
ordered  designations  have  left  the 
Service  with  almost  no  ability  to 
provide  for  adequate  public 
participation  or  ensure  a  defect-free 
rulemaking  process  before  making 
decisions  on  listing  and  critical  habitat 
proposals  due  to  the  risks  associated 
with  noncompliance  with  judicially- 
imposed  deadlines.  This  in  turn  fosters 
a  second  round  of  litigation  in  which 
those  who  fear  adverse  impacts  from 
critical  habitat  designations  challenge 
those  designations.  The  cycle  of 
litigation  appears  endless,  is  very 
expensive,  and  in  the  final  analysis 
provides  relatively  little  additional 
protection  to  listed  species. 

The  costs  resulting  bom  the 
designation  include  legal  costs,  the  cost 
of  preparation  and  publication  of  the 
designation,  the  analysis  of  the 
economic  effects  and  the  cost  of 
requesting  and  responding  to  public  i 

comment,  and  in  some  cases  the  costs 
of  compliance  with  NEPA,  all  are  part 
of  the  cost  of  critical  habitat 
designation.  None  of  these  costs  result 
in  any  benefit  to  the  species  that  is  not 
already  afforded  by  the  protections  of 
the  Act  enumerated  earlier,  and  they 
directly  reduce  the  funds  available  for 
direct  and  tangible  conservation  actions. 

Background 

In  the  List  of  Endangered  and 
Threatened  Plants  (50  CFR  17.12(h)). 
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there  are  101  plant  species  that,  at  the 
time  of  listing,  were  reported  bom  the 
island  of  Oahu  and  are  at  issue  in  this 
final  rule.  These  species  and  their 
distribution  by  island  are  identified  in 
Table  1  in  the  Federal  Register  notice 
proposing  this  critical  habitat 
designation  (67  FR  37107-37272;  chart 
page  37108). 

Fifty-seven  of  these  species  are 
endemic  to  the  island  of  Oahu,  while  44 
species  are  reported  from  one  or  more 
other  islands,  as  well  as  Oahu.  Each  of 
these  species  is  described  in  more  detail 
below  in  the  section  "Discussion  of 
Plant  Taxa."  Although  we  considered 
designating  critical  habitat  on  Oahu  for 
each  of  the  101  plant  species,  for  the 
reasons  described  below,  the  final 
designation  includes  critical  habitat  for 
99  of  101  plant  species.  We  have 
designated  critical  habitat  on  other 
islands  (Kauai,  Niihau,  Maui,  and 
Molokai)  for  species  that  are.  also 
reported  from  Oahu.  Critical  habitat 
may  be  designated  for  the  species  that 
are  also  reported  from  the  island  of 
Hawaii  in  a  subsequent  rulemaking. 

The  Island  of  Oahu 

The  island  of  Oahu  was  formed  from 
the  renmants  of  two  large  shield 
volcanoes,  the  younger  Koolau  volcano 
to  the  east  and  the  older  Waianae 
volcano  to  the  west  (60  FR  51398; 
Service  1995a,  1996b).  Their  original 
shield  volcano  shape  has  been  lost  as  a 
result  of  extensive  erosion,  and  today 
these  volcanoes  are  called  mountains  or 
ranges  and  consist  of  long,  narrow 
ridges.  The  Koolau  Mountains  were 
built  by  eruptions  that  took  place 
primarily  along  a  northwest-trending  rift 
zone  and  formed  a  range  now 
approximately  60  kilometers  (km)  (37 
miles  (mi))  long  (Service  1996b). 
Median  annual  rainfall  for  the  Koolau 
Mountains  varies  from  100  to  710 
centimeters  (cm)  (40  to  280  inches  (in)), 
most  of  which  is  received  at  higher 
elevations  along  the  entire  length  of  the 
windward  (northeastern)  side  (Service 
1996b). 

The  Waianae  Mountains  were  built  by 
eruptions  that  took  place  primarily 
along  three  rift  zones.  The  two  principal 
rift  zones  run  in  a  northwestward  and 
south-southeastward  direction  from  the 
simunit,  and  a  lesser  one  runs  to  the 
northeast.  The  range  is  approximately 
32  km  (20  mi)  long.  The  caldera  lies 
between  the  north  side  of  Makaha 
Valley  and  the  head  of  Nanakuli  Valley 
(MacOonald  et  al.  1983).  The  Waianae 
Mountains  are  in  the  rain  shadow  of  the 
parallel  Koolau  Moimtains  and  receive 
much  less  rainfall,  except  for  Mt.  Kaala, 
the  highest  point  on  Oahu  at  an 
elevation  of  1,225  meters  (m)  (4,020  feet 


(ft))  (Wagner  et  al.  1999).  The  median 
annual  rainfall  for  the  Waianae 
Mountains  varies  from  51  to  190  cm  (20 
to  75  in),  with  only  the  small  summit 
area  of  Mt.  Kaala  receiving  the  highest 
amoimt  (Service  1995a). 

Discussion  of  the  Plant  Taxa 

Species  Endemic  to  Oahu 

Abutilon  sandwicense  (No  common 
name  (NCN)) 

Abutilon  sandwicense,  a  member  of 
the  mallow  family  (Malvaceae)  and  a 
short-lived  perennial,  is  a  shrub  that 
grows  to  3  m  (5  ft)  tall  and  is  covered 
with  short  glandular  hafrs.  This  species 
is  distinguished  from  others  in  the 
genus  by  the  green  or  reddish-brown 
tipped  petals  that  extend  beyond  the 
sepals  (Bates  1999). 

Abutilon  sandwicense  has  been 
observed  flowering  in  winter  and 
spring.  By  sunamer,  most  plants  have 
flowered,  and  the  fruits  have  usually 
dried  up  by  fall.  Fruit  capsules  develop 
within  six  weeks.  Although  seedlings 
are  often  initially  abundant,  few  plants 
appear  to  survive  to  maturity  for 
unknown  reasons  (56  FR  55770).  Little 
else  is  known  about  it^  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
envfronmental  requirements,  and 
limiting  factors. 

Historically,  Abutilon  sandwicense 
was  known  from  nearly  the  entire  length 
of  the  Waianae  Mountains,  from 
Makaleha  Valley  to  Nanakuli  Valley. 
This  species  is  now  known  from 
Huliwai  Gulch,  Kaawa  Gulch, 
Kaimuhole  Gulch,  Palikea  Gulch, 
Makaha  Valley,  Makaha-Waianae  Kai 
Ridge,  Makaleha  Valley,  Manuwai 
Gulch,  Halona  subdistrict,  Mikilua 
subdistrict,  Alaiheihe  Gulch,  and 
Nanakuli  Valley  on  Federal,  State, 
private,  city,  and  county  lands.  The  30 
known  occurrences  contain  an 
estimated  253  to  263  individuals  (Bates 
1999;  Hawaii  Heritage  Program  (HINHP) 
Database  2001). 

Abutilon  sandwicense  typically  grows 
on  steep  slopes  or  gulches  in  dry  to 
mesic  lowland  forest  between  149  and 
875  m  (489  and  2,870  ft)  elevation. 
Associated  native  species  include 
Antidesma  pulvinatum  (hame), 
Diospyros  sandwicensis  (lama). 
Eldeocarpus  bifidus  (kalia),  Eugenia 
reinwardtiana  (nioi).  Hibiscus  ' 
amottianus  (kokio  keokeo), 
Metrosideros  polymorpha  (ohia), 
Myrsine  lanaiensis  (kolea),  Nestegis 
sandwicensis  (olopua).  Pipturus  albidus 
(mamaki).  Pisonia  sp.  (papala  kepau), 
Pittosporum  sp.  (hoawa),  Pleomele  sp. 
(hala  pepe),  Psydrax  odorata  (alahee), 
Rauvolfia  sandwicensis  (hao), 


Reynoldsia  sandwicensis  (ohe),  and 
Sapindus  oahuensis  (lonomea)  (Bates 
1999;  HINHP  Database  2001; 
Environmental  Division  of  the  U.S. 
Army  (EDA) .  in  lift.  2001 ) . 

The  major  threats  to  Abutilon 
sandwicense  are  competition  bom  the 
nonnative  plant  species  Ageratina 
riparia  (hamakua  pamakani).  Aleurites 
moluccana  (kukui),  Clidemia  hirta 
(Koster's  curse),  Ficus  microcarpa 
(Chinese  banyan),  Grevillea  robusta  (silk 
oak),  Hyptis  pectinata  (Comb  hyptis). 
Ipomoea  sp.  (morning  glory),  Kalanchoe 
pinnata  (air  plant),  Leucaena 
leucocephala  (koa  haole),  Melia 
azedamch  (chinaberry),  Melinis 
minutiflora  (molasses  grass),  Montanoa 
hibiscifolia  (tree  daisy),  Oplismenus 
hirtellus  (basketgrass),  Panicum 
maximum  (Guinea  grass),  Passiflora 
suberosa  (huehue  haole).  Pimento 
dioica  (allspice),  Psidium  cattleianum 
(strawberry  guava),  Psidium  guajava 
(guava),  Rivina  humilis  (coral  berry), 
Schinus  terebinthifolius 
(Christmasberry),  Syzygium  cumini 
(Java  plum),  and/or  Toona  ciliata 
(Australian  red  cedar);  fire;  damage  from 
the  black  twig  borer  (Xylosandrus 
compactus)  and  Chinese  rose  beetle 
{Adoretus  sinicus):  habitat  degradation 
and/or  destruction  by  feral  pigs  [Sus 
scrofa)  and  goats  [Capra  hircus);  and 
trampling  by  feral  cattle  [Bos  taurus) 
(Service  1998b;  56  FR  55770). 

Alsiriidendron  obovatum  (NCN) 

Alsinidendron  obovatum,  a  member 
of  the  pink  family  (Caryophyllaceae) 
and  a  short-lived  perennial,  is  a 
branching  subshrub  growing  to  3  ft  (1 
m)  tall  with  thick,  somewhat  fleshy 
leaves.  This  species  and  Alsinidendron 
trinerve  can  be  distinguished  from  other 
members  of  the  genus  by. their  shrubby 
habit  and  fleshy  purple  sepals 
surrounding  the  capsule.  This  species 
differs  from  A.  trinerve  in  having  a  more 
crowded  inflorescence  (flowering  part  of 
plant)  with  shorter  peduncles  (flower 
stalks)  and  sepals  with  a  roimded  tip 
(Warner  et  al.  1999). 

Alsinidendron  obovatum  generally 
flowers  after  about  two  years  of  growth. 
Plants  flower  and  fruit  year  round,  but 
flowering  is  usually  heavier  in  winter 
and  spring  depending  on  the  level  of 
precipitation.  Plants  siuvive  three  to  six 
years,  unless  there  are  drought 
conditions.  Little  else  is  known  about  its 
flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (56  FR  55770). 

Historically,  Alsinidendron  oboyatum 
was  known  from  the  northern  and 
southern  ends  of  the  Waianae  Range. 
This  species  remains  in  Keawapilau 
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Gulch,  Kahanakaiki  Gulch,  Makaleha, 
Kapuna  Gulch,  and  Pahole  Gulch  on 
Federal  and  State  lands.  The  6  known 
occurrences  contain  about  8  to  10 
individuals  (EDA  Database  2001;  HINHP 
Database  2001;  Waener  et  al  1999). 

Alsinidendron  obovatum  typically 
grows  on  ridges  and  slopes  in  lowland 
diverse  mesic  forest  dominated  by 
Acacia  koa  (koa)  and  Metrosideros 
polymorpha  between  476  and  943  m 
(1,561  and  3.093  ft)  elevation. 
Associated  native  species  include 
Alyxia  oliviformis  (maile),  Antidesma 
platyphyllum  (hame).  Bidens  torta 
(kookoolau).  Cibotium  chamissoi 
(hapuu).  Coprosma  sp.  (pilo),  Hedyotis 
terminalis  (manono),  I/ex  anomala 
(kawau).  Machaerina  sp.  (uki). 
Peperomia  sp.  (ala  ala  wai  nui). 
PeiTottetia  sandwicensis  (olomea), 
Pipturus  sp.  (mamaki),  Psydmx  odorata, 
or  the  endangered  Cyanea  longiflora 
(haha)  (HINHP  Database  2001:  EDA.  in 
litt.  2001). 

The  major  threats  to  Alsinidendron 
obovatum  are  competition  from  the 
aggressive  nonnative  plant  species 
Blechnum  appendiculatum  (NGN). 
Clidemia  hirta,  GreviUea  robusta, 
Melinus  minutiflora.  Paspalum 
conjugatum  (Hilo  grass).  Psidium 
cattleianum,  Rubus  argutus  (prickly 
Florida  blackberry).  Schinus 
terebinthifolius,  and/or  Stachytarpheta 
dichotoma  (ovyi);  habitat  degradation  by 
feral  pigs;  trampling  by  humans; 
rockslides;  and  the  small  number  of 
occurrences  and  individuals,  which 
make  the  species  highly  vulnerable  to 
extinction  from  random  environmental 
events  (Service  1998b;  56  FR  55770). 

Alsinidendron  trinerve  (NCN) 

Alsinidendron  trinerve,  a  member  of 
the  pink  family  (Caryophyllaceae)  and  a 
short-lived  perennial,  is  very  similar  in 
appearance  to  A.  obovatum  but  differs 
in  that  it  has  a  more  open  inflorescence 
with  peduncles  more  than  2  cm  (0.8  in) 
long  and  sepals  with  an  acute  tip 
(Wagner  ef  ay.  1999). 

Alsinidendron  trinerve  flowers  and 
fruits  throughout  the  year  with  the 
possible  exception  of  fall  (56  FR  55770). 
Little  else  is  known  about  its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors. 

Historically.  Alsinidendron  trinerve 
was  known  from  the  north-central  and 
southern  Waianae  Mountains.  This 
species  is  known  to  be  in  Makaleha 
Gulch,  on  Mt.  Kaala  and  Puu  Kalena  on 
Federal  and  State  lands.  The  13  known 
occurrences  total  between  18  and  34 
individuals  (EDA  Database  2001;  HINHP 
Database  2001). 


Alsinidendron  trinerve  typically 
grows  on  slopes  in  wet  forest  or  the 
wetter  portions  of  diverse  mesic  forest 
dominated  by  Metrosideros  polymorpha 
and  Ilex  anomala  or  Metrosideros 
polymorpha  montane  wet  forest 
between  833  and  1.233  m  (2.732  and 
4.044  ft)  elevation.  Associated  native 
species  include  Broussaisia  arguta 
(kanawao),  Coprosma  ochracea  (pilo), 
Diplazium  sandwichianum  (hoio), 
Gunnera  sp.  (apeape),  Hedyotis  sp. 
(NCN),  Machaerina  sp..  Nothoperanema 
rubiginosa,  Peperomia  sp..  Perrottetia 
sandwicensis,  Phyllostegia  sp.  (NCN), 
Pipturus  albidus,  or  Vaccinium  sp. 
(ohelo)  (HINHP  Database  2001;  Wagner 
et  al.  1999;  EDA,  in  litt.  2001). 

The  major  threats  to  Alsinidendron 
trinerve  are  competition  itova  the 
aggressive  nonnative  plant  species 
Buddleia  asiatica  (butterfly  bush), 
Clidemia  hirta,  Kalanchoe  pinnata,  and 
Rubus  argutus;  habitat  degradation  by 
feral  pigs;  trampling  by  humans  along 
trails;  and  the  small  number  of  extant 
individuals,  which  makes  the  species 
highly  vulnerable  to  extinction  from 
random  environmental  eventf  (Service 
1998b;  56  FR  55770). 

Chamaesyce  celastroides  var.  kaenana 
(Akoko) 

Chamaesyce  celastroides  var. 
kaenana,  a  member  of  the  spurge  family 
(Euphorbiaceae)  and  a  short-lived 
perennial,  is  a  low-growing  or  upright 
shrub  to  5  ft  (1.5  m)  tall  with  milky  sap. 
Its  leaves  fall  off  during  the  dry  season, 
are  mostly  hairless,  and  are  arranged  in 
two  opposite  rows  along  the  stem.  This 
species  is  distinguished  from  other 
members  of  the  genus  in  the  area  in 
which  it  grows  in  that  it  is  a  woody 
shrub  rather  than  an  herb  or  small 
subshrub  (Koutnik  and  Huft  1999). 

Chamaesyce  celastroides  var. 
kaenana  has  been  observed  flowering 
and  fruiting  tlu-oughout  the  year, 
probably  in  response  to  precipitation. 
Fruits  mature  in  three  to  four  weeks  and 
plants  live  from  five  to  10  years.  No 
additional  information  is  available  on 
flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  or  limiting 
factors  (56  FR  55770). 

Historically.  Chamaesyce  celastroides 
var.  kaenana  was  known  from  the 
northwestern  end  of  the  Waianae 
Mountains  as  well  as  from  one 
collection  from  the  southeastern  end  of 
the  Koolau  Mountains.  This  taxon 
remains  at  Kaena  Point.  Keawaula.  Alau 
Gulch,  Waianae  Kai.  and  Kahanahaiki 
on  State  land  and  land  under  Federal 
jurisdiction.  The  15  known  occurrences 
contain  569  individuals  (HINHP 
Database  2001;  Koutnik  and  Huft  1999). 


Chamaesyce  celastroides  var. 
kaenana  typically  grows  in  coastal  dry 
shrubland  on  windward  talus  slopes, 
leeward  rocky  cliffs,  open  grassy  slopes, 
or  on  vegetated  cliff  faces  between  sea 
level  and  862  m  (0  and  2,827  ft) 
elevation.  Associated  native  species 
include  Artemisia  australis  (ahinahina), 
Boerhavia  sp.  (alena),  Chamaesyce 
celastroides  var.  amplectans  (akoko), 
Dodonaea  viscosa  (aalii),  Gossypium 
tomentosum  (mao),  Heteropogon 
contortus  (pili  grass),  Jacquemontia 
ovalifolia  ssp.  sandwicensis 
(pauohiiaka),  Lipochaeta  lobata  (nehe), 
Myoporum  sandwicense  (naio), 
Plumbago  zeylanica  (iliee),  Psilotum 
nudum  {moa),  Psydrax  odorata, 
Santalum  sp.  (iliahi),  Sidafallax  (ilima), 
or  Waltheria  indica  (uhaloa)  (  HINHP 
Database  2001;  EDA,  in  litt:2001). 

The  major  threats  to  Chamaesyce 
celastroides  var.  kaenana  are 
competition  from  the  nonnative  plant 
species  Acacia  confusa  (Formosan  koa), 
GreviUea  robusta,  Hyptis  pectinata, 
Leucaena  leucocephala,  Melinis  repens 
(natal  redtop),  Panicum  maximum, 
Pluchea  carolinensis  (sourbush),  and/or 
Schinus  terebinthifolius;  fire;  and  effects 
of  recreational  activities  (Service  1998b; 
56  FR  5577). 

Chamaesyce  deppeana  (Akoko) 

Chamaesyce  deppeana,  a  member  of 
the  spurge  family  (Euphorbiaceae)  and  a 
short-lived  perennial,  is  an  erect 
subshrub  up  to  1.2  m  (4  ft)  tall  with 
fuzzy  branches.  This  species  is 
distinguished  from  others  in  the  genus 
by  the  following  combination  of 
characters:  Leaves  arranged  in  two  rows 
on  opposite  sides  of  the  branches,  leaves 
glabrous,  leaf  apex  notched,  leaf  margin 
toothed,  and  cyathia  (flower  cluster) 
width  (Koutnik  and  Huft  1999). 

Chamaesyce  deppeana  has  been 
observed  in  flower  in  May  and 
September.  No  further  information  is 
available  on  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (Service  1998b). 

Historically,  Chamaesyce  deppeana 
was  known  only  from  southern  Oahu. 
Because  the  few  collections  that  were 
made  were  collected  prior  to  the  20th 
century,  it  was  thought  to  be  extinct.  In 
1986,  Joel  Lau  and  Sam  Gon  of  The 
Nature  Conservancy  of  Hawaii  (TNCH) 
rediscovered  C.  deppeana  on  State  land 
in  the  southern  Koolau  Mountains  of 
Oahu  in  Nuuanu  Pali  Wayside  State 
Park  near  the  Pali  Lookout,  a  popular 
tourist  attraction.  About  50  individuals 
grow  near  there  (HINHP  Database  2001; 
Koutnik  and  Huft  1999). 
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The  habitat  of  the  only  known 
occurrence  of  Chamaesyce  deppeana  is 
windward-facing  ridge  crests,  cliff  faces, 
and  mixed  native  cliffs  with  such  plant 
species  as  Bidens  sandvicensis 
(kookoolau)  or  Metrosideros 
polymorpha  between  274  and  661  m 
(899  and  2,168  ft)  elevation  (HINHP 
Database  2001). 

The  major  threats  to  the  single  known 
occurrence  of  Chamaesyce  deppeana 
are  competition  for  water,  space,  light, 
and  nutrients  with  the  nonnative  plant 
species  Casuarina  equisetifolia 
(common  ironwood),  Paspalum 
conjugatum,  and  Schinus 
terebinthifolius;  and  extinction  due  to 
naturally  caused  events  because  of  the 
limited  number  of  individuals  and 
restricted  range.  Fire  and  impact  by 
humans  threaten  the  species  as  well 
(HINHP  Database  2001;  Service  1998b; 
59  FR  14482). 

Chamaesyce  herbstii  [AkoVo) 

Chamaesyce  herbstii,  a  member  of  the 
spiu-ge  family  (Euphorbiaceae)  and  a 
short-lived  perennial,  is  a  small  tree 
ranging  from  3  to  8  m  (10  to  26  ft)  tall 
with  thin,  leathery  leaves  arranged  in 
pairs  on  the  same  plane.  This  species  is 
distinguished  from  others  in  the  genus 
by  the  length  of  the  flowering  stalk  and 
the  color  of  the  angular  finits  (Koutnik 
and  Huft  1999). 

Chamaesyce  herbstii  has  been 
observed  in  flower  year-roimd  in 
January,  May,  July,  September,  and 
October.  Little  else  is  known  about  its 
flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (Service  1998b). 

Historically,  Chamaesyce  herbstii  was 
known  from  scattered  occurrences  in 
the  northern  and  central  Waianae 
Mountains  on  the  island  of  Oahu.  ^ 
Currently,  this  species  is  known  from  4 
occiurences  with  between  162  and  164 
individuals  in  the  central  and  northern 
Waianae  Mountains,  South  Ekahanui 
Gulch,  Pahole  (Kukuiula)  Gulch, 
Kapuna  Gulch,  and  West  Makaleha- 
Central  Makaleha.  These  occurrences 
are  found  on  private  and  State  lands 
(Geographic  Decision  Systems 
International  (GDSI)  2001;  HINHP 
Database  2001). 

Chamaesyce  herbstii  typically  grows 
in  shaded  gulch  bottoms  and  slopes  in 
mesic  Acacia  koa-Metrosideros 
polymorpha  lowland  forests  or  diverse 
mesic  forests  at  elevations  between  435 
and  886  m  (1.427  and  2.906  ft). 
Associated  plant  species  include 
Antidesma  platyphyllum,  Coprosma  sp., 
Diplazium  sandwichianum,  Hedyotis 
sp..  Hibiscus  amottianus  var. 
amottianus  (kokio  keokeo),  Melicope  sp. 


^  (alani).  Morinda  trimera  (noni).  Pipturus 
albidus,  Pouteria  sandwicensis  (alaa). 
Pteralyxia  sp.  (kaulu),  Urera  glabra 
(opuhe).  or  Xylosma  sp.  (maua)  (HINHP 
Database  2001;  EDA,  in  litt.  2001). 

The  primary  threats  to  Chamaesyce 
herbstii  are  habitat  degradation  and/or 
destruction  by  feral  pigs;  competition 
with  nonnative  plant  species  such  as 
Clidemia  hirta,  GreviUea  robusta, 
Passiflora  suberosa,  Psidium 
cattleianum,  and  Schiirus 
terebinthifolius;  potential  fire;  a  risk  of 
extinction  from  naturally  occurring 
events  (such  as  hurricanes)  and/or 
reduced  reproductive  vigor  due  to  the 
small  number  of  remaining  occurrences 
(HINHP  Database  2001;  Service  1998b; 
61  FH  53089). 

Chamaesyce  kuwaleana  (Akoko) 

Chamaesyce  kuwaleana,  a  member  of 
the  spurge  family  (Euphorbiaceae)  and  a 
short-lived  perennial,  is  an  erect  shrub 
20  to  90  cm  (8  to  36  in)  tall  with  leaves 
arranged  in  two  rows  along  the.  stem. 
This  species  is  distinguished  from  other 
species  of  the  genus  in  its  habitat  by  its 
stalked,  oval  to  rounded  leaves  with 
untoothed  margins  and  by  the  bent  stalk 
supporting  the  small  fruit  capsule 
(Koutnik  and  Huft  1999). 

Chamaesyce  kuwaleana  bears  fruit  in 
spring  and  early  summer  and  has 
usually  finished  fruiting  by  fall.  No 
further  information  is  available  on 
flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  sp^ific 
environmental  requirements,  and 
limiting  factors  (56  FR  55770). 

Historically,  Chamaesyce  kuwaleana 
was  known  from  the  central  Waianae 
Mountains  and  Moku  Manu  Island  off 
the  eastern  coast  of  Oahu.  This  species 
is  currently  known  only  from  Kauaopuu 
Peak,  Manna  Kuwale,  Waianae  Kai- 
Lualualei  Ridge,  Puu  Kailio,  and 
Kauaopuu  in  the  Waianae  Mountains, 
on  Federal  and  State  lands.  The  5 
occurrences  contain  around  2,000 
individuals  (GDSI  2001;  HINHP 
Database  2001;  Koutnik  and  Huft  1999). 

Chamaesyce  kuwaleana  typically 
grows  in  thin  guano  soil  on  basaltic 
rock,  on  arid,  exposed  volcanic  cliffs,  on 
dry  or  mesic  rocky  ridges,  or  on  sparsely 
vegetated  slopes  between  sea  level  and 
596  m  (0  to  1,955  ft)  elevation. 
Associated  native  species  include 
Artemisia  sp.  (hinahina),  Bidens  sp. 
(kookoolau),  Carex  sp.  (NCN), 
Chamaesyce  sp.  (akoko),  Dodonaea 
viscosa,  Heteropogon  contortus, 
Plectranthus  parviflorus  (ala  ala  wai 
nui),  Schiedea  sp.  (NCN),  or  Sidafallax 
(HINHP  Database  2001;  Koutnik  and 
Huft  1999;  Service  1998b). 

The  major  threats  to  Chamaesyce 
kuwaleana  are  competition  frt)m  the 


nonnative  plant  species  Cenchrus 
ciliaris  (buffelgrass),  Kalanchoe  pinnata. 
Leucaena  leucocephala,  Melinis  repens. 
Opuntia  sp.  (prickly  pear),  and  Schinus 
terebinthifolius;  fire;  two-spotted 
leafhoppers  (Saphonia  rufofascia):  and 
the  small  number  of  occurrences,  which 
makes  the  species  highly  vulnerable  to 
extinction  from  random  environmental 
events  (HINHP  Database  2001;  Service 
1998b;  56  FR  55770). 

Chamaesyce  rockii  (Akoko) 

Chamaesyce  rockii,  a  member  of  the 
spurge  family  (Euphorbiaceae)  and  a 
short-lived  perennial,  is  usually  a 
compact  shrub  or  sometimes  a  small 
tree  typically  ranging  from  0.5  to  2  m 
(1.6  to  6.6  ft)  tall,  but  in  protected  sites 
it  has  bieen  known  to  reach  4  m  (13  ft) 
in  height.  This  species  differs  from 
others  in  the  genus  in  that  it  has  large, 
red,  capsular  finiit  (Koutnik  and  Huft 
1999). 

Chamaesyce  rockii  has  been  obser\'ed 
fruiting  in  February.  Little  else  is  known 
about  its  flowering  cycles,  pollination 
vectors,  seed  dispersal  agents,  longevity, 
specific  environmental  requirements, 
and  limiting  factors  (Service  1998b). 

Chamaesyce  rockii  was  known 
historically  from  scattered  occiurences 
along  the  Koolau  Mountains  on  the 
island  of  Oahu.  Today,  20  occurrences 
are  located  in  Waikakalaua  Gulch, 
Kaukonahua-Kahana  summit  area, 
Punaluu-Kaluanui,  Peahinaia  Trail  Laie- 
Kaipapau-Kawai  Nui  junction  area.  Puu 
Keahiakahoe,  Halawa  Trail,  siunmit 
ridge  between  Aiea  Ridge  Trail  and 
Waimano  Trail,  Ewa  Forest  Reserve, 
Halemano  Gulch,  Kawaiiki-Opaeula 
Ridge,  Puu  Kainapuaa,  Kawai  Iki 
Stream,  Maakua  Gulch,  and  Kaipapau- 
Loloa  Ridge,  on  State,  Federal,  and 
private  lands.  Currently  the  total  , 

number  of  plants  is  estimated  to  be 
between  641  and  773  (EDA  Database 
2001;  GDSI  2001;  HINHP  Database 
2001). 

Chamaesyce  rockii  typically  grows  on 
gulch  slopes,  gulch  bottoms,  and  ridge 
crests  in  wet  Metrosideros  polymorpha- 
Dicranopteris  linearis  (uluhe)  forest  and 
shrubland  between  208  and  871  m  (682 
and  2,857  ft)  in  elevation.  Associated 
plant  species  include  Bidens  sp., 
Antidesma  platyphyllum,  Broussaisia 
arguta,  Cibotium  sp.  (hapuu).  Coprosma 
longifolia  (pilo).  Diplopterygium 
pinnatum  (uluhe  lau  nui),  Dubautia 
7axa{naenae  pua  melemele),  Hedyotis 
terminalis,  Machaerina  sp.,  Melicope 
spp.,  Myrsine  juddii  (kolea),  Psychotria 
spp.  (kopiko),  and  Wikstroemia  sp. 
(akia)  (HINHP  Database  2001). 

The  primary  threats  to  Chamaesyce 
rockii  are  habitat  degradation  and/ or 
destruction  by  feral  pigs;  trail  clearing; 
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potential  impacts  from  military 
activities:  and  competition  with 
nunnative  plant  species  such  as 
Clidemia  hirta,  Leptospermum 
scoparium  (tea  tree),  Paspalum 
conjugatum,  Psidium  cattleianum,  and 
Ptewlepis  glomerata  (NCN)  (HINHP 
Database  2001:  Service  1998b:  61  FR 
53089). 

Cyanea  acuminata  (Haha) 

Cyanea  acuminata,  a  member  of  the 
bellflower  family  (Campanulaceae)  and 
a  shurt-lived  perennial,  is  an 
unbranched  shrub  0.3  to  2  m  (1  to  6.6 
ft)  tall  with  inversely  lance-shaped  to 
narrowly  egg-shaped  or  elliptic  leaves. 
This  species  is  distinguished  from 
others  in  this  endemic  Hawaiian  genus 
by  the  color  of  the  petals  and  fruit  and 
the  length  of  the  calyx  (the  outer  of  two 
series  of  floral  leaves)  lobes,  flowering 
stalk,  and  leafstalks  (Lammers  1999). 

Cyanea  acuminata  has  been  observed 
fruiting  in  February  and  November. 
Little  else  is  known  about  its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (Service  1998b). 

Historically,  Cyanea  acuminata  was 
known  from  31  scattered  occurrences  in 
the  Koolau  Mountains  of  Oahu. 
Currently,  fewer  than  200  plants  are 
known  from  20  occurrences  on  private, 
city,  county.  State,  and  Federal  lands  on 
Fuu  o  Kona,  near  South  Kaukonahua 
Stream,  in  Halemano  Gulch,  Kawai  Iki 
Gulch,  near  Poamoho  Stream,  on 
Schofleld-Waikane  Trail,  Helemano- 
Punaluu  summit  ridge.  Konahuanui.  in 
Kamana  Nui  Valley,  Pukele,  in  Makaua 
Gulch,  on  Niu-Waimanalo  sununit 
ridge.  Waahila  Ridge.  Kaipapau,  Fuu 
Keahia  Kahoe,  Kaala,  Kaluanui,  Pia 
Gulch,  Makaleha,  and  Maakua  Gulch 
(EDA  Database  2001;  GDSl  2001:  HINHP 
Database  2001). 

Cyanea  acuminata  typically  grows  on 
slopes,  ridges,  or  stream  banks  between 
216  and  1,208  m  (708  and  3,962  ft) 
elevation.  The  plants  are  found  in 
Metrosideros  polymorpha-Dicranopteris 
linearis.  Acacia  koa-M.  polymorpha  wet 
or  mesic  forest  or  shrubland,  or 
Diospyros  sandwicensis-M.  polymorpha 
lowland  mesic  forest  with  one  or  more 
of  the  following  associated  native 
species:  Antidesma  sp.  (hame), 
Broussaisia  argutas,  Chamaesyce  sp., 
Charpentiera  sp.  (papala),  Cyrtandra 
spp.  (hai  wale),  Diplazium 
sandwichianum,  Dryopteris 
sandwicensis  (palapalaia),  Dubautia 
laxa,  Freycinetia  arborea  (ieie).  Hibiscus 
sp.  (aloalo),  Hedyotis  sp..  Ilex  anomala, 
Labordia  sp.  (kamakahala),  Machaerina 
sp.,  Melicope  spp.,  Perrottetia 
sandwicensis,  Phyllostegia  sp.,  Pipturus 


albidus,  Pisonia  sp.,  Psychotria  sp., 
Sadleria  sp.  (amau),  Syzygium 
sandwicensis,  Touchardia  latifolia 
(olona),  or  Wikstroemia  sp.  (ohia  ha) 
(HINHP  Database  2001:  Lammers  1999). 

The  major  threats  to  Cyanea 
acuminata  are  habitat  degradation  and/ 
or  destruction  by  feral  pigs:  potential 
impacts  from  military  activities: 
potential  predation  by  rats  (Rattus 
rattus);  competition  with  the  nonnative 
plant  species  Ageratina  adenophora 
(Maui  pamakani),  Aleurites  moluccana, 
Clidemia  hirta,  Cordyline  fruticosa  (ti), 
Dioscorea  sp.  (yam),  Erigeron 
karvinskianus  (daisy  fleabane),  Musa  sp. 
(banana),  Passiflora  suberosa,  Rubus 
argutus,  and  Schinus  terebinthifolius;  a 
risk  of  extinction  from  naturally 
occurring  events  and/or  reduced 
reproductive  vigor  due  to  the  small 
number  of  remaining  individuals 
(HINHP  Database  2001:  Service  1998b: 
61  FR  53089). 

Cyanea  crispa  (NCN) 

Cyanea  crispa,  a  member  of  the 
bellflower  family  (Campanulaceae)  and 
a  short-lived  perennial,  is  an 
unbranched  shrub  with  leaves  clustered 
at  the  ends  of  succulent  stems.  It  is 
distinguished  from  other  species  in  this 
endemic  Hawaiian  genus  by  its  leaf 
shape,  distinct  calyx  lobes,  and  the 
length  of  the  flowers  and  stalks  of 
flower  clusters  (Lammers  1999). 

Cyanea  crispa  was  observed  in  flower 
in  April  1930.  It  was  more  recently 
observed  fruiting  in  )une  and 
September.  Little  else  is  known  about  its 
flowering  cycles,  pollination  vectors,  ' 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (Service  1998b:  59  FR 
14482). 

Historically,  Cyanea  crispa  was 
known  from  scattered  locations 
throughout  the  upper  elevations  of  the 
Koolau  Mountains  of  Oahu  from 
Kaipapau  Valley  to  Waialae  Iki  Ridge. 
This  species  is  now  known  from 
Federal,  State,  city,  county,  and  private 
lands  in  Hidden  Valley,  Palolo  Valley, 
Kapakahi  Gulch,  Moanalua  Valley, 
Wailupe,  Koolau  Summit  Trail, 
Kawaipapa  Gulch,  Maakua  Gulch, 
Kaipapa  Gulch,  Maunawili,  and  Pia 
Valley.  There  are  a  total  of  1 1 
occurrences  containing  a  total  of  56 
individual  plants  (EDA  Database  2001; 
HINHP  Database  2001). 

Cyanea  crispa  is  found  in  habitats 
ranging  from  steep,  open  mesic  forests 
to  gentle  slopes  or  moist  gullies  of 
closed  wet  forests  and  stream  banks,  at 
elevations  between  56  and  959  m  (184 
and  3,146  ft ).  Associated  native  plant 
species  include  Antidesma  platyphylla, 
Boehmeria  grandis  (akolea),  Broussaisia 


argutus,  Chrietella  cyatheoides 
(kikawaio),  Cibotium  chamissoi, 
Cyrtandra  spp.,  Diospyros  sp.  (lama). 
Dubautia  sp.  (naenae),  Metrosideros 
polymorpha,  Perrottetia  sandwicensis, 
Pipturus  albidus,  Pisonia  umbellifera 
(papala  kepau),  Psychotria  sp.,  or 
Touchardia  latifolia  (HINHP  Database 
2001;  Service  1998b). 

The  major  threats  to  Cyanea  crispa  are 
habitat  alteration  and  predation  by  feral 
pigs:  competition  with  the  nonnative 
plant  species  Arthrostemma  ciliatum 
(NCN),  Clidemia  hirta,  Psidium 
cattleianum,  Psidium  guajava, 
Pterolepis  glomerata,  Rubus  rosifolius 
(thimbleberry),  Schinus  terebinthifolius, 
Setaria  palmifolia  (palm  grass),  and 
Zingiber  zerumbet  (awapuhi);  and 
extinction  due  to  naturally  occurring 
events  and/or  reduced  reproductive 
vigor  due  to  the  small  number  of 
remaining  individuals,  their  limited 
gene  pool,  and  restricted  distribution 
(Service  1998b;  59  FR  14482). 

Cyanea  grimesiana  ssp.  obatae  (Haha) 

Cyanea  grimesiana  ssp.  obatae,  a 
member  of  the  bellflower  family 
(Campanulaceae)  and  a  short-lived 
perennial,  is  a  shrub,  usually 
unbranched,  growing  from  1  to  3.2  m 
(3.3  to  10.5  ft)  tall  with  wide,  deeply 
lobed  leaves.  This  subspecies  can  be 
distinguished  from  the  other  two  by  its 
short,  narrow  calyx  lobes  that  are  not 
fused  or  overlapping  (Lammers  1999). 

Cyanea  grimesiana  ssp.  obatae 
flowers  and  fruits  year  round, 
depending  on  rainfall.  Little  else  is 
known  about  its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (59  FR  32932). 

Historically,  Cyanea  grimesiana  ssp. 
obatae  was  known  from  the  southern 
Waianae  Mountains  from  Fuu  Hapapa  to 
Kaaikukai.  This  taxon  is  known  to  be 
extant  in  Kaluaa  Gulch,  Ekahanui 
Gulch,  North  Palawai  Gulch,  and  Pahole 
Gulch.  The  occurrences  are  on  State  and 
private  lands.  A  total  of  8  occurrences 
are  known  that  contain  16  individuals 
(GDSl  2000;  HINHP  Database  2001; 
Lammers  1999). 

Cyanea  grimesiana  ssp.  obatae 
typically  grows  on  steep,  moist,  shaded 
slopes  in  diverse  mesic  to  wet  lowland 
forests  between  404  and  1,075  m  (1,325 
and  3,528  ft)  elevation.  Associated 
native  species  include  Acacia  koa, 
Antidesma  platyphyllum,  Chamaesyce 
sp.,  Charpentiera  obovata  (papala), 
Cibotium  chamissoi,  Claoxylon 
sandwicense  (poola),  Coprosma  sp., 
Cyanea  membranacea  (haha),  Cyrtandra 
waianaeensis  (hahala),  Diplazium 
sandwichianum,  Dryopteris  unidentata 
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(akole),  Dubautia  sp.,  Freycinetia 
arborea,  Hedyotis  acuminata  (au), 
Hedyotis  terminalis,  Metrosideros 
polymorpha,  Myrsine  lessertiana  (kolea 
lau  nui),  Nothocestnim  sp.  (aiea), 
Perrottetia  sandwicensis,  Pipturus 
albidus,  Pisonia  umbellifera,  Pouteria 
sandwicensis,  Psychotria  hathewayi 
(kopiko),  Rumex  sp.  (sorrel),  Selaginella 
arbuscula  (lepelepe  a  moa),  and  Streblus 
pendulinus  (aiai)  (HINHP  Database 
2001;  Lammers  1999;  EDA,  in  litt.  2001). 

The  major  threats  to  Cyanea 
grimesiana  ssp.  obatae  are  habitat 
degradation  by  feral  pigs;  competition 
from  nonnative  plant  species  such  as 
Ageratina  riparia,  Aleurites  moluccana, 
Blechniim  appendiculatum,  Buddleia 
asiatica,  Clidemia  hirta,  Christella 
parasitica  (NCN),  Lantana  camara 
(lantana),  Morellafaya  (firetree), 
Paspalum  conjugatum,  Passiflora 
suberosa,  Psidium  cattleianum,  Rubus 
rosifolius,  Schinus  terebinthifolius, 
Setaria  palmifolia,  and  Toona  ciliata; 
predation  of  seeds  or  frxuts  by 
introduced  slugs;  and  extinction  caused 
by  natiu'ally  occurring  events  and/or 
reduced  reproductive  vigor  due  to  the 
small  number  of  extant  individuals 
(HINHP  Database  2001;  Service  1998b; 
59  FR  32932). 

Cyanea  humboltiana  (Haha) 

Cyanea  humboltiana,  a  member  of  the 
bellflower  family  (Campanulaceae)  and 
a  short-lived  perennial,  is  an 
unbranched  shrub  1  to  2  m  (3.2  to  6.6 
ft)  tall  with  woody  stems  and  inversely 
egg-shaped  to  broadly  elliptic  leaves. 
The  leaf  edges  are  hardened  and  have 
shallow,  ascending,  rounded  teeth.  This 
species  differs  from  others  in  this 
endemic  Hawaiian  genus  by  the   • 
downward  bending  flowering  stalk  and 
the  length  of  the  flowering  stalk 
(Lammers  1999). 

Cyanea  humboltiana  has  been 
observed  in  flower  from  September 
through  January.  Little  else  is  known 
about  its  flowering  cycles,  pollination 
vectors,  seed  dispersal  agents,  longevity, 
specific  environmental  requirements, 
and  limiting  factors  (Service  1998b). 

Cyanea  humboltiana  was  known 
historically  from  1 7  occurrences  from 
the  central  portion  to  the  southern  end 
of  the  Koolau  Moimtains  of  Oahu. 
Currently,  between  133  and  239  plants 
are  known  from  9  occurrences  at 
Konahuanui  sununit,  Moanalua- 
Kaneohe  siunmit,  Wailupe  summit, 
Poamoho  Trail,  Opaeula  Gulch,  Maakua 
Gulch,  Kaluanui,  and  Lulumahu  Gulch. 
These  occurrences  are  on  Federal, 
private.  State,  city,  and  county  lands 
(EDA  Database  2001;  GDSl  2001;  HINHP 
Database  2001). 


Cyanea  humboltiana  is  usually  found 
in  wet  Metrosideros  polymorpha- 
Dicranopteris  linearis  lowland 
shrubland  between  261  and  959  m  (856 
and  3,146  ft)  elevation.  Associated 
native  plant  species  include  Acacia  koa, 
Bobea  elatior  (ahakea),  Broussaisia 
arguta,  Cibotium  chamissoi,  Dubautia 
laxa,  Hedyotis  terminalis,  Ilex  anomala, 
Machaerina  angustifolia  (uki),  Melicope 
sp.,  Phyllostegia  sp.,  Psychotria 
mariniana  (kopiko),  Sadleria  sp., 
Scaevola  mollis  (naupaka  kuaMwi), 
Syzygium  sandwicensis,  Wikstroemia 
sp.,  and  ferns  (HINHP  Database  2001). 

The  major  threats  to  Cyanea 
humboltiana  are  habitat  degradation 
and/or  destruction  by  feral  pigs; 
potential  predation  by  rats;  competition 
with  the  nonnative  plant  species 
Axonopus  fissifolius  (narrow-leaved 
carpet  grass),  Clidemia  hirta,  Erigeron 
kanrinskianus,  Psidium  cattleianum, 
and  Pterolepis  glomerata,  and  a  risk  of 
extinction  from  naturally  occurring 
events  and/or  reduced  reproductive 
vigor  due  to  the  small  number  of 
remaining  occurrences.  The 
Konahuanui  summit  occurrence  is  also 
threatened  by  trampling  by  hikers 
(HINHP  Database  2001;  Service  1998b; 
61  FR  53089). 

Cyanea  koolauensis  (Haha) 

Cyanea  koolauensis,  a  member  of  the 
bellflower  family  (Campanulaceae)  and 
a  short-lived  perennial,  is  an 
unbranched  shrub  1  to  1.5  m  (3.5  to  5 
ft)  tall  with  woody  stems  and  linear  to 
narrowly  elliptic  leaves  with  a  whitish 
underside.  The  leaf  edges  are  hardened 
with  shallow,  ascending,  rounded  teeth. 
Cyanea  koolauensis  is  distinguished 
from  other  species  in  this  endemic 
Hawaiian  genus  by  the  leaf  shape  and 
width:  the  whitish  green  lower  leaf 
surface:  and  the  lengths  of  the  leaf 
stalks,  calyx  lobes,  and  hypanthiiun 
(base  of  flower)  (Lammers  1999).    . 

Cyanea  koolauensis  has  been 
observed  in  flower  and  fruit  during  the 
months  of  May  through  August.  Little 
else  is  known  about  its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (Service  1998b). 

Cyanea  koolauensis  was  known 
historically  from  27  scattered 
occurrences  throughout  the  Koolau 
Moimtains  on  Oahu.  Currently,  42 
occurrences  totaling  fewer  than  80 
plants  are  knovtm  from  the  Waimea- 
Malaekahana  Ridge  to  Hawaii  Loa  Ridge 
in  the  Koolau  Mountains.  These 
occiurences  are  on  private,  city,  coimty. 
State,  and  Federal  lands  (EDA  Database 
2001;  GDSl  2001;  HINHP  Database 
2001). 


Cyanea  koolauensis  is  usually  foimd 
on  slopes,  stream  banks,  and  ridge  crests 
in  wet  Metrosideros  polymorpha- 
Dicranopteris  linearis  forest  or 
shrubland  at  elevations  between  163 
and  959  m  (535  and  3,146  ft). 
Associated  native  plant  species  include 
Acacia  koa,  Antidesma  platyphyllum, 
Bidens  sp.,  Bobea  elatior,  Broussaisia 
arguta,  Cibotium  sp.,  Diplopterygium 
pinnatum,  Dubautia  sp..  Hedyotis  sp., 
Machaerina  sp.,  Melicope  sp., 
Pittosporum  sp.,  Pritchardia  martii 
floidu  hiwa),  Psychotria  mariniana, 
Sadleria  sp.,  Scaevola  sp.  (naupaka), 
Syzygium  sandwicensis,  or  Wikstroemia 
sp.  (HINHP  Database  2001;  Lammers 
1999). 

The  major  threats  to  Cyanea 
koolauensis  are  habitat  destruction  by 
feral  pigs;  potential  impacts  &t)m 
military  activities;  trail  clearing; 
potential  predation  by  rats;  competition 
with  the  aggressive  nonnative  plant 
species  Clidemia  hirta,  Heliocarpus 
popayanensis  (moho),  Psidium 
cattleianum,  and  Pterolepis  glomerata; 
trampling  by  hikers:  and  a  risk  of 
extinction  from  naturally  occurring 
events  and/or  reduced  reproductive 
vigor  due  to  the  small  number  of 
remaining  individuals  (HINHP  Database 
2001;  Service  1998b;  61  FR  53089). 

Cyanea  longiflora  (Haha) 

Cyanea  longiflora,  a  member  of  the 
bellflower  family  (Campanulaceae)  and 
a  short-lived  perennial,  is  an 
imbranched  shrub  1  to  3  m  (3.5  to  10 
ft)  long  with  woody  stems  and  elliptic 
or  inversely  lance-shaped  leaves. 
Matiire  leaves  have  smooth  or  hardened 
leaf  edges  with  shallow,  ascending, 
roimded  teeth.  Cyanea  longiflora  differs 
from  others  in  this  endemic  Hawaiian 
genus  by  the  fused  calyx  lobes 
(Lammers  1999). 

Cyanea  longiflora  has  been  observed 
in  flower  in  February,  April,  and  May 
and  in  fruit  in  August.  Little  else  is 
known  about  its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (Service  1998b). 

Cyanea  longiflora  was  known 
historically  from  five  occiurences  in  the 
Waianae  Mountains  and  six  occurrences 
in  the  Koolau  Mountains  of  Oahu. 
Currently,  4  occurrences  with  less  than 
217  individuals  of  this  species  are 
known  on  State.  Federal,  city,  county, 
and  private  lands  on  Makaha-Waianae 
Kai  Ridge,  Makaha  Valley,  Kapuna 
Gulch,  and  Pahole  Gulch  in  the  Waianae 
Mountains  (GDSl  2001;  HINHP  Database 
2001;  Service  1998b). 

Cyanea  longiflora  is  usually  found  on 
steep  slopes,  bases  of  cliffs,  or  ridge 
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crests  in  mesic  Acacia  koa-Metrosideros 
polymorpha  lowland  forest  usually 
between  221  and  1,191  m  (725  and 
3,906  ft)  elevation.  Associated  native 
»  plant  species  include  Antidesma  sp.. 
Cibotium  sp.,  Coprosma  sp., 
Dicranopteris  linearis,  Psychotria  sp., 
Schiedea  sp.,  or  Syzygium  sandwicensis 
(HINHP  Database  2001;  Lammers  1999). 
The  major  threats  to  Cyanea  longiflora 
are  habitat  degradation  and/or 
destruction  by  feral  pigs;  potential 
impacts  from  militeuy  activities; 
potential  predation  by  rats;  competition 
with  the  nonnative  plant  species 
Psidium  cattleianum  and  Rubus  arguta; 
potential  fire;  and  a  risk  of  extinction 
from  naturally  occurring  events  and/or 
reduced  reproductive  vigor  due  to  the 
small  number  of  remaining,  widely 
dispersed  occurrences  {HINHP  Database 
2001;  Service  1998b:  61  FR  53089). 

Cyanea  pinnatifida  (Haha) 

Cyanea  pinnatifida,  a  member  of  the 
bellflower  family  (Campanulaceae)  and 
a  short-lived  perennial,  is  a  shrub, 
usually  unbranched,  growing  from  0.8 
to  3.0  m  (2.6  to  10  ft)  tall,  with  deeply 
lobed  leaves.  This  species  differs  from 
other  members  of  the  genus  on  Oahu  by 
its  leaves,  which  are  deeply  cut  into  two 
to  six  lobes  per  side.  The  only  other 
member  of  the  genus  on  Oahu  with 
lobed  leaves  has  9  to  1 2  lobes  per  side 
(Lammers  1999). 

Cyanea  pinnatifida  has  been  observed 
flowering  in  August.  Little  else  is 
known  about  its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (Service  1998b). 

Historically,  Cyanea  pinnatifida  was 
known  from  the  central  Waianae 
Mountains.  The  last  known  wild 
individual  died  in  August  2001  (HINHP 
Database  2001;  Lammers  1999;  Trae 
Menard,  TNCH.  pers.  coram.,  2001). 
Currently,  this  species  is  known  only 
from  individuals  under  propagation  at 
the  University  of  Hawaii's  Lyon 
Arboretum  and  the  National  Tropical 
Botanical  Garden  (G.  Koob,  pers.  comm., 
2002). 

Cyanea  pinnatifida  typically  grows  on 
steep,  wet,  rocky  slopes  in  diverse  mesic 
forest  between  450  and  881  m  (1,476 
and  2,890  ft)  elevation.  Associated 
native  plant  species  include  Canavalia 
sp.  (awikiwiki),  Diplazium 
sandwicbianum,  Pipturus  albidus, 
Pisonia  sandwicensis  (aulu),  Pisonia 
umbeUifera,  Psychotria  sp., 
Strongylodon  ruber  (nunuiiwi).  and 
native  ferns  (HINHP  Database  2001; 
Lammers  1999). 

The  major  threats  to  Cyanea 
pinnatifida  are  competition  horn  the 


nonnative  plant  species  Aleurites 
moluccana,  Blechnum  appendiculatum, 
Clidemia  hirta,  Passiflora  suberosa, 
Psidium  cattleianum,  Psidium  guajava, 
and  Toona  ciliata;  habitat  degradation 
by  feral  pigs;  predation  by  slugs;  and 
trampling  by  humans  on  or  near  trails 
(Service  1998b;  56  FR  55770). 

Cyanea  st-johnii  (Haha) 

Cyanea  st-johnii,  a  member  of  the 
bellflower  family  (Campanulaceae)  and 
a  short-lived  perennial,  is  an 
unbranched  shrub  with  a  woody  stem 
30  to  60  cm  (12  to  24  in)  long  and  lance- 
shaped  to  inversely  lance-shaped  leaves. 
The  leaf  edges  are  thickened,  are 
smoothly  toothed,  and  curl  under.  This 
species  is  distinguished  from  others  in 
this  endemic  Hawaiian  genus  by  the 
length  of  the  leaves,  the  distinctly 
curled  leaf  margins,  and  the  petal  color 
(Lammers  1999). 

Cyanea  st-johnii  has  been  observed  in 
flower  in  July  through  September.  Little 
else  is  known  about  its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (Service  1998b). 

Cyanea  st-johnii  was  known 
historically  from  1 1  occurrences  in  the 
central  and  southern  Koolau  Mountains 
of  Oahu.  Currently,  57  plants  are  known 
from  7  occurrences  at  Waimano  Trail 
summit  to  Aiea  Trail  summit,  the 
summit  ridge  crest  between  Manana  and 
Kipapa  Trails,  between  the  summit  of 
Aiea  and  Halawa  trails.  Summit  Trail 
south  of  Poamoho  Cabin,  and  Wailupe- 
Waimanalo  summit  ridge.  These 
occurrences  are  found  on  city,  county, 
private,  and  State  lands,  as  well  as  lands 
under  Federal  jurisdiction  (GDSI 
Database  2000:  HINHP  Database  2001). 

Cyanea  st-johnii  typically  grows  on 
wet,  windswept  slopes  and  ridges 
between  415  and  959  m  (1.361  and 
3.146  ft)  elevation  in  Metrosideros 
polymorpha  mixed  lowland  shrubland 
or  Metrosideros  polymorpha- 
Dicranopteris  linearis  lowland 
shrubland.  Associated  native  plant 
species  include  Alyxia  oliviformis, 
Antidesma  sp.,  Bidens  macrocarpa 
(kookoolau),  Broussaisia  arguta, 
Chamaesyce  c'lsiifolia  (akoko), 
Cibotium  sp.,  Dulxiutia  laxa.  Freycinetia 
arborea,  Hedyotis  sp.,  Labordia  sp.. 
Machaerina  angustifolia,  Melicope  sp., 
Psychotria  sp.,  Sadleria  pallida  (amau), 
Scaevola  mollis,  or  Syzygium 
sandwicensis  (HINHP  Database  2001). 

The  major  threats  to  Cyanea  st-johnii 
are  habitat  degradation  and/or 
destruction  by  feral  pigs:  potential 
predation  by  rats;  predation  by  slugs 
and  snails;  competition  with  the 
nonnative  plant  species  Andropogon 


virginicus  (broomsedge),  AxonopUs 
fissifolius,  Clidemia  hirta,  and 
Sacciolepis  indica  (Glenwood  grass); 
and  a  risk  of  extinction  trom  natiu^ly 
occurring  events  and/or  reduced 
reproductive  vigor  due  to  the  small 
number  of  remaining  occurrences  and 
individuals.  The  plants  between  the 
summit  of  Aiea  and  Halawa  Trail  are 
also  threatened  by  trampling  by  hikers 
(HINHP  Database  2001;  Service  1998b; 
61  FR  53089). 

Cyanea  superba  (NCN) 

Cyanea  superba,  of  member  the 
bellflower  family  (Campanulaceae)  and 
a  short-lived  perennial,  is 
morphologically  very  different  from  its 
closest  relatives.  It  grows  to  6  m  (20  ft) 
tall  and  has  a  terminal  rosette  of  large 
leaves;  each  rosette  is  50  to  100  cm  long 
(20  to  40  in)  and  10  to  20  cm  (4  to  8 
in)  wide  atop  a  single,  unbranched 
trunk  (Lammers  1999). 

The  flowering  season  of  Cyanea 
superba  varies  from  year  to  year 
depending  on  precipitation.  It  ranges 
from  late  August  to  early  October. 
Generally,  flowering  is  at  its  peak  in 
early  to  mid-September.  Fruits  have 
been  known  to  mature  in  two  to  five 
months,  depending  on  climatic 
conditions  (Service  1998b).  Little  else  is 
known  about  its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors. 

Historically,  Cyanea  superba  was 
collected  from  the  gulches  of  Makaleha 
on  Mt.  Kaala  in  the  Waianae  Mountains 
of  Oahu.  Currently,  there  are  no  natural 
occurrences  and  an  outplanted 
population  of  140  individuals  on  State 
and  Federal  lands  in  the  Waianae 
Mountains  (EDA  Database  2001;  GDSI 
2001;  HINHP  Database  2001;  Service 
1998b:  K.  Kawela,  pers.  comm.,  2003, 
M.  Keir,  pers.  comm.,  2001). 

Cyanea  superba  grows  in  the 
understory  on  sloping  terrain  on  well 
drained  rocky  substrate  within  mesic 
forest  between  232  and  872  m  (761  and 
2.860  ft)  in  elevation  with  one  or  more 
of  the  following  associated  native 
species:  Diospyros  sp.,  Hedyotis 
terminalis,  Metrosideros  polymorpha, 
Nestegis  sandwicensis,  Pisonia 
brunoniana  (papala  kepau),  Psychotria 
sp.,  and  Xylosma  sp.  (HINHP  Database 
2001). 

The  major  threats  to  Cyanea  superba 
are  degradation  of  its  habitat  due  to 
competition  with  the  nonnative  plant 
species  Aleurites  moluccana,  Melinis 
minutiflora,  Psidium  cattleianum,  and 
Schinus  terebinthifolius;  wildfires 
generated  in  the  nearby  military  firing 
range;  habitat  degradation  by  feral  pigs; 
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a  restricted  range  that  makes  it 
vulnerable  to  any  local  environmental 
disturbance  or  single  incident  that  could 
destroy  a  significant  percentage  of  the 
•    known  individuals:  and  the  limited 
gene  pool  that  may  depress  reproductive 
vigor  (HINHP  Database  2001;  Service 
1998b;  56  FR  46235). 

Cyanea  truncata  (Haha) 

Cyanea  truncata,  a  member  of  the 
bellflower  family  (Campanulaceae)  and 
a  short-lived  perennial,  is  an 
unbranched  or  sparsely  branched  shrub 
covered  with  small  sharp  prickles.  Its 
oval  leaves  are  wider  above  the  middle 
and  lined  with  hardened  teeth  along  the 
margins.  Cyanea  truncata  is 
distinguished  from  other  members  of 
this  genus  by  the  length  of  the  flower 
cluster  stalk  and  the  size  of  the  flowers 
and  flower  lobes  (Lammers  1999). 

Cyanea  truncata  was  observed  in 
flower  in  December  1919  and  November 
1980,  the  last  time  the  species  was 
observed  at  that  population  before  feral 
pigs  extirpated  it.  Little  else  is  knowTi 
about  its  flowering  cycles,  pollination 
vectors,  seed  dispersal  agents,  longevity, 
specific  environmental  requirements, 
and  limiting  factors  (Service  1998b;  59 
FR  14482). 

Historically,  Cyanea  truncata  was 
known  from  Punaluu,  Waikane,  and 
Waiahole  in  the  northern  Koolau 
Mountains  of  Oahu.  Two  occurrences 
are  ciurently  known  to  exist  in 
Hanaimoa  Gulch  on  State  and  private 
lands  (GDSI  2001;  HINHP  Database 
2001). 

Cyanea  truncata  typically  grows  on 
windward  slopes  and  stream  banks  in 
mesic  to  wet  forests  at  elevations 
between  54  and  705  m  (177  and  2,312 
ft).  Associated  native  plant  species 
include  Cibotium  chamissoi,  Cyrtandra 
calpidicarpa  (haiwale),  Cyrtandra 
laxiflora  (haiwale),  Cyrtandra 
propinqua  (haiwale),  Diospyros 
sandwicensis.  Hibiscus  arnottianus, 
Metrosideros  polymorpha,  Neraudia 
melastomifolia  (maaloa),  Pipturus 
albidus,  or  Pisonia  umbeUifera  (HINHP 
Database  2001;  Lammers  1999;  Service 
1998b). 

The  major  threats  to  Cyanea  truncata 
are  habitat  degradation  and  predation  by 
feral  pigs;  competition  with  the  invasive 
nonnative  plant  species  Christella 
parasitica,  Clidemia  hirta,  Cordyline 
fruticosa,  Oplismenus  hirtellus,  and 
Psidium  cattleianum;  predation  by  rats 
and  slugs;  and  extinction  due  to 
naturally  caused  events  and/or  reduced 
reproductive  vigor  due  to  the  small 
niunber  of  remaining  individuals 
(Service  1998b;  59  FR  14482). 


Cyrtandra  crenata  (Haiwale) 

Cyrtandra  crenata,  a  member  of  the 
African  violet  family  (Gesneriaceae)  and 
a  short-lived  perennial,  is  a  shrub  1  to 
2  m  (3  to  7  ft)  tall  with  few  branches  and 
leaves  arranged  in  whorls  of  three, 
which  are  tufted  at  the  end  of  branches. 
Cyrtandra  crenata  is  distinguished  frtjm 
other  species  in  the  genus  by  the 
combination  of  its  three-leaf 
arrangement,  bilaterally  symmetrical 
calyx,  and  brownish,  hemispherical 
glands  (Wagner  et  al.  1999). 

Cyrtandra  crenata  has  been  observed 
in  flower  in  June.  Little  else  is  known 
about  its  flowering  cycles,  pollination 
vectors,  seed  dispersal  agents,  longevity, 
specific  environmental  requirements, 
and  limiting  factors  (Service  1998b;  59 
FR  14482). 

Historically,  Cyrtandra  crenata  was 
known  from  Waikane  Valley  along  the 
Waikane-Schdfield  Trail  in  the  Koolau 
Mountains  and  was  last  observed  in 
1947  (HINHP  Database  2001). 

Cyrtandra  crenata  tj^jically  grows  on 
steep  slopes,  in  ravines,  or  gulches  in 
mesic  to  wet  forests  between  elevations 
of  328  and  7719  m  (1,076  and  2,555  ft) 
with  associated  native  plant  species 
such  as  Dicranopteris  linearis, 
Machaerina  angustifolia,  and 
Metrosideros  polymorpha  (HINHP 
Database  2001;  Service  1998b;  Wagner 
etal.  1999). 

The  primary  threat  to  Cyrtandra 
crenata  is  extinction  due  to  naturally 
caused  events  and/or  reduced 
reproductive  vigor  due  to  the  species' 
restricted  range.  No  individuals  are 
known  to  be  extant  at  this  time  (Service 
1998b;  59  FR  14482). 

Cyrtandra  dentata  (Haiwale) 

Cyrtandra  dentata,  a  member  of  the 
African  violet  family  (Gesneriaceae)  and 
a  short-lived  perermial,  is  a  sparingly 
branched  shrub  ranging  from  1.5  to  5  m 
(5  to  16  ft)  tall  with  papery  textiu-ed 
leaves.  This  species  is  distinguished 
frt)m  others  in  the  genus  by  the  number 
and  arrangement  of  the  flowers,  the 
length  of  the  bracts  and  flower  stalks, 
and  the  shape  of  the  leaves  (Wagner  et 
al.  1999). 

Cyrtandra  dentata  has  been  observed 
in  flower  and  fruit  in  May  and 
November.  Little  else  is  known  about  its 
flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmenttil  requirements,  and 
limiting  factors  (Service  1998b). 

Cyrtandra  dentata  was  historically 
known  from  six  occurrences  in  the 
Waianae  Mountains  and  three 
occurrences  in  the  Koolau  Moimtains  of 
Oahu.  Currently,  this  species  is  found 
only  in  Pahole  Gulch,  Kapuna  Valley, 


Ekahanui  Gulch,  Keawapilau  Gulch, 
Kahanahaiki,  Kawai  Iki  Gulch,  Opaeula 
Stream,  and  Makaleha  Valley  on 
Federal,  State,  city,  and  county  lands 
(within  TNCH's  Honoufiuli  Preserve). 
The  11  known  occurrences  total  136 
individuals  (EDA  Database  2001;  GDSI 
2001;  HINHP  Database  2001). 

Cyrtandra  dentata  typically  grows  in 
gulches,  slopes,  stream  banks,  or  ravines 
in  mesic  or  wet  forest  with  associated 
native  plant  species  such  as  Acacia  koa, 
Metrosideros  polymorpha,  Pipturus 
albidus,  Pisonia  sandwicensis,  Pisonia 
umbeUifera,  Pouteria  sandwicensis, 
Syzygium  sandwicensis,  or  Urera  glabra, 
at  elevations  between  255  and  953  m 
(836  and  3,126  ft)  (HINHP  Database 
2001;  Wagner  et  al.  1999;  EDA,  in  litt. 
2001). 

The  major  threats  to  Cyrtandra 
dentata  are  competition  with  the 
nonnative  plant  species  Aleurites 
moluccana,  Belchnum  appendiculatum, 
Christella  parasitica,  Clidemia  hirta, 
Psidium  cattleianum,  Psidium  guajava, 
and  Schinus  terebinthifolius:  potential 
predation  by  rats;  potential  fire;  and  a 
risk  of  extinction  from  natvually 
occurring  events  (such  as  landslides/ 
hurricanes/flooding)  and/or  reduced 
reproductive  vigor  due  to  the  small 
number  of  extant  occurrences  and 
individuals  (HINHP  Database  2001; 
Service  1998b;  61  FR  53089). 

Cyrtandra  polyantha  (Haiwale) 

Cyrtandra  polyantha,  a  member  of  the 
African  violet  family  (Gesneriaceae)  and 
a  short-lived  perennial,  is  an 
unbranched  or  few-branched  shrub  1  to 
3  m  (3  to  10  ft)  in  height  with  leathery, 
elliptic,  unequal  leaves.  Cyrtandra 
polyantha  is  distinguished  from  other 
species  in  the  genus  by  the  texture  and 
hairiness  of  the  leaf  surfaces  and  the 
length,  shape,  and  degree  of  cleft  of  the 
calyx.  This  species  differs  from  C. 
crenata  by  the  lack  of  short-stalked 
glands  and  by  its  leathery  leaves, 
opposite  leaf  arrangement,  and  radially 
•symmetrical  calyx  (Wagner  et  al.  1999). 

Nothing  is  known  about  the  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
liniiting  factors  for  Cyrtandra  polyantha 
(Service  1998b). 

Historically.  Cyrtandra  polyantha  was 
known  bom  the  Kalihi  region  and  frxim 
Kulepeamoa  Ridge  above  Niu  Valley  on 
the  leeward  (southwest)  side  of  the 
southern  Koolau  Moiuitains.  Currently, 
one  occurrence  with  three  individuals  is 
extant  on  the  summit  ridge  between 
Kuliouou  and  Waimanalo  on  State  and 
private  lands  (HINHP  Database  2001). 

Cyrtandra  polyantha  grows  on  ridges 
in  Metrosideros  polymorpha  mesic  or 
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wet  forests  at  elevations  between  331 
and  762  m  (1.086  and  2,499  ft). 
Cyrtandra  polyantha  probably  grows  in 
association  with  BroussaJsia  arguta, 
Coprosma  foliosa  (pilo).  Dicranopteris 
linearis,  Machaerina  angustifolia,  and 
Psychotria  sp.  (HINHP  Database  2001; 
Service  1998b). 

The  primary  threats  to  Cyrtandra 
polyantha  are  habitat  degradation  by 
feral  pigs;  competition  with  the  invasive 
plant  species  Ageratina  adenophora, 
Clidemia  hirta,  Erigeron  karvinskianus, 
and  Melinus  minutiflora:  extinction  due 
to  naturally  caused  events  and/or 
reduced  reproductive  vigor  due  to  the 
small  number  of  remaining  individuals 
and  their  restricted  distribution  (HINHP 
Database  2001;  Service  1998b;  59  FR 
14482). 

Cyrtandra  subumbellata  (Haiwale) 

Cyrtandra  submumbellata,  a  member 
of  the  African  violet  family 
(Gesneriaceae)  and  a  short-lived 
perennial,  is  a  shrub  2  to  3  m  (6.6  to  10 
ft)  tall.  Papery  in  texture,  the  leaves  are 
almost  circular  to  egg-shaped.  It  is 
distinguished  from  other  species  in  the 
genus  by  its  leaf  shape  and  texture,  the 
number  of  flowers  per  cluster,  and  the 
length  of  bracts,  flower  stem,  calyx 
lobes,  floral  tube,  and  styles  (Wagner  et 
al.  1999). 

Cyrtandra  submumbellata  has  been 
observed  in  fruit  in  September.  Little 
else  is  known  about  its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (Service  1998b). 

Historically,  Cyrtandra 
submumbellata  was  known  from  the 
Koolau  Mountains  of  Oahu.  Currently, 
there  are  5  occurrences  containing  1 2 
individuals  in  the  central  Koolau 
Mountains  at  Schofield-VVaikane  Trail, 
Puu  Obulehule,  and  in  Kaukonahua 
drainage  on  Federal,  private,  and  State 
lands  (EDA  Database  2001;  HINHP 
Database  2001). 

Cyrtandra  submumbellata  typically 
grows  on  moist,  forested  slopes  or  gulch 
bottoms  dominated  by  Metrosideros 
polymorpha  or  in  mixed  Metrosideros 
polymorpha-Dicranopteris  linearis- 
Acacia  koa  wet  forests  between  345  and 
790  m  (1.132  and  2,591  ft)  elevation. 
Associated  native  plant  species  include 
Boehmeria  grandis,  Broussaisia  arguta, 
Dryopteris  sp.  (palapalai),  and 
Machaerina  sp.  (HINHP  Database  2001; 
Service  1998b;  Wagner  et  al.  1999). 

The  primary  threats  to  Cyrtandra 
submumbellata  are  competition  with 
the  nonnative  plant  species  Clidemia 
hirta.  impacts  from  military  activities, 
predation  by  rats,  fire,  and  risk  of 
extinction  from  natiu-ally  occiuring 


events  and/or  reduced  reproductive 
vigor  due  to  the  small  number  of  extant 
occurrences  and  individuals  (HINHP 
Database  2001;  Service  1998b;  61  FR 
53089). 

Cyrtandra  viridifldra  (Haiwale) 

Cyrtandra  viridiflora,  a  member  of  the 
African  violet  family  (Gesneriaceae]  and 
a  short-lived  perennial,  is  a  small  shrub 
0.5  to  2  m  (1.6  to  6.6  ft)  tall.  This  species 
is  distinguished  from  others  in  the 
genus  by  the  leaves,  which  are  thick, 
fleshy,  heart-shaped,  and  densely  hairy 
on  both  surfaces  (Wagner  et  al.  1999). 

Cyrtandra  viridiflora  has  been 
observed  in  flower  and  fruit  from  May 
through  September.  Little  else  is  known 
about  its  flowering  cycles,  pollination 
vectors,  seed  dispersal  agents,  longevity, 
specific  environmental  requirements, 
and  limiting  factors  (Service  1998b). 

Historically.  Cyrtandra  viridiflora  was 
known  from  scattered  occurrences  in 
the  Koolau  Mountains  on  the  island  of 
Oahu.  Fifty-two  plants  are  known  from 
23  occurrences  at  Puu  Kainapuaa. 
Maakua-Kaipapau  Ridge,  Kawai  Nui 
Drainage.  Opaeula  Gulch,  and  Kawai 
Nui-Laie  Divide  (GDSI  2001:  HINHP 
Database  2001). 

Cyrtandra  viridiflora  is  usually  found 
on  wind-blown  ridge  tops  in  cloud- 
covered  wet  forest  or  shrubland  at 
elevations  between  443  and  867  m 
(1.453  and  2.844  ft).  Associated  native 
plant  species  include  Broussaisia 
arguta,  Cheirodendron  platyphyllum 
(olapa).  Dicranopteris  linearis, 
Diplopterygium  pinnatum,  Dubautia 
sp.,  Freycinetia  arborea,  Hedyotis  sp.. 
Ilex  anomala,  Machaerina  sp.,  Melicope 
sp.,  Metrosideros  polymorpha,  , 

Metrosideros  rugosa  (lehua  papa), 
Psychotria  sp.,  or  Syzygium 
sandwicensis  (HINHP  Database  2001; 
Wagner  et  al.  1999;  EDA,  in  litt.  2001). 

The  major  threats  to  Cyrtandra 
viridiflora  are  habitat  degradation  or 
destruction  by  feral  pigs,  impacts  fromv 
military  activities,  predation  by  rats, 
competition  with  the  nonnative  plant 
species  Clidemia  hirta  and  Psidium 
catteianum,  and  risk  of  extinction  from 
naturally  occurring  events  and/ or 
reduced  reproductive  vigor  due  to  the 
small  number  of  remaining  occurrences 
and  individuals  (HINHP  Database  2001; 
Service  1998b;  61  FR  53089). 

Delissea  subcordata  (Oha) 

Delissea  subcordata,  a  member  of  Jhe 
bellflower  family  (Campanulaceae)  and 
a  short-lived  perennial,  is  a  branched  or 
unbranched  shrub  1  to  3  m  (3.5  to  10 
ft)  tall.  This  species  is  distinguished 
from  others  in  this  endemic  Hawaiian 
genus  by  the  shape  and  size  of  the 
leaves,  the  length  of  the  calyx  lobes  and 


corolla,  and  the  hairless  condition  of  the 
anthers  (Lammers  1999). 

Fertile  plants  of  Delissea  subcordata 
have  been  observed  in  July.  An 
examination  of  herbarium  specimens 
shows  that  this  plant  flowers  throughout 
the  year.  Little  else  is  known  about  its 
flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity.  s(>eciflc 
environmental  requirements,  and 
limiting  factors  (Service  1998b). 

Historically.  Delissea  subcordata  was 
known  from  scattered  occurrences  in 
the  Waianae  and  Koolau  Mountains  of 
Oahu.  A  specimen  collected  by  Mann 
and  Brigham  in  the  186t)s  and  labeled 
from  the  island  of  Kauai  is  believed  to 
have  been  mislabeled.  Delissea 
subcordata  is  now  known  from  21 
occurrences  at  South  Huliwai  Gulch. 
Palikea  Gulch,  Kaluaa  Gulch,  South 
Mohiakea  Gulch,  Kahanahaiki  Valley, 
Kapuhi  Gulch,  South  Ekahanui  Gulch, 
Waikoekoe  Gulch.  Pahole  Gulch.  Kaawa 
Gulch,  North  Palawai  Gulch,  Kealia 
land  section,  Kapuna  Gulch, 
Keawapilau  Gulch,  North  Huliwai 
Gulch,  Kuaokala,  and  Kolekole.  This 
species  is  found  on  private.  Federal,  and 
State  lands.  The  total  niunber  of  plants 
is  estimated  to  be  fewer  than  70  (EDA 
Database  2001;  GDSI  2001;  HINHP 
Database  2001). 

Delissea  subcordata  typically  grows 
on  moderate  to  steep  gulch  slopes  in 
mixed  mesic  forests  between  162  and 
1,025  m  (531  and  3,362  ft)  elevation. 
Associated  native  plant  species  include 
Acacia  koa,  Alyxia  oliviformis, 
Antidesma  sp.,  Bobea  sp.  (ahakea), 
Chamaesyce  multiformis  (akoko), 
Charpeniiera  obovata,  Claoxylon 
sandwicense,  Diospyros  hillebrandii 
(lama),  Diospyros  sandwicensis, 
Hedyotis  acuminata.  Metrosideros 
polymorpha,  Myrsine  lanaiensis, 
Nestegis  sandwicensis,  Pisonia  sp., 
Pouteria  sandwicensis,  Psychotria  ' 

hathewayi,  Psydrax  odorata,  or  Streblus 
pendulinus  (HINHP  Database  2001; 
Service  1998b). 

The  major  threats  to  Delissea 
subcordata  are  habitat  degradation  and/ 
or  destruction  by  pigs  and  goats; 
impacts  from  military  activities, 
including  road  construction  and 
housing  development;  predation  by  rats 
and  slugs;  competition  with  the 
nonnative  plant  species  Blechnum 
appendiculatum,  Clidemia  hirta,  ^ 

Grevillea  robusta,  Lantana  camara, 
Melinus  minutiflora.  Opiismenus 
hirtellus,  Passiflora  suberosa,  Pimenta 
dioica,  Psidium  cattleianum,  Schinus 
terebinth! f alius,  Syzygium  cumiru,  and 
Toona  ciliata;  fire;  and  a  risk  of 
extinction  from  naturally  occurring 
events  and/or  reduced  reproductive 
vigor  due  to  the  small  number  of 
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remaining  individuals  (HINHP  Database 
2001;  Service  1998b;  61  FR  53089). 

Diellia  falcata  [NCN) 

Diellia  falcata,  in  the  polypody  family 
(Polypodiaceae)  and  a  short-lived 
perennial  fern,  grows  from  a  rhizome 
(underground  stem)  1  to  5  cm  (0.4  to  2 
in)  long  and  0.5  to  2  cm  (0.2  to  0.8  in) 
in  diameter.  The  rhizome  is  covered 
with  small  black  or  maroon  scales.  This 
species  is  distinguished  from  others  in 
the  genus  by  the  color  and  texture  of  its 
leaf  stalk,  the  venation  pattern  of  its 
fronds,  the  color  of  its  scales,  its 
rounded  and  reduced  lower  pinnae 
(leaflets),  and  its  separate  son  (spore 
clusters)  arranged  on  marginal 
projections  (Service  1998b;  Wagner 
1952). 

Diellia  falcata  hybridizes  with  Diellia 
unisora.  It  has  been  observed  with 
fronds  bearing  sori  (spores)  year-round. 
Little  else  is  known  about  its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (Service  1998b). 

Historically,  Diellia  falcata  was 
known  from  almost  the  entire  length  of 
the  Waianae  Moimtains,  from  Manini 
Gulch  to  Palehua  Iki,  as  well  as  from  the 
Koolau  Moimtains  of  Oahu,  from 
Kaipapau  Valley  to  Aiea  Gulch.  This 
species  remains  in  Waieli  Gulch, 
Ekahanui  Gulch,  Makaleha  Valley. 
Makaha  Valley,  Palikea  Gulch,  MaJcua 
Valley,  Kaimuhole  Gulch,  Kuaokala- 
Manini  Gulch,  Pahole  Gulch,  Puu  Ku 
Makalii,  Kapuna  Gulch,  Mohiakea 
Gulch,  Waianae  Kai,  Pualii  Gulch, 
Napepeiauolelo  Gulch,  Kahanahaiki 
Valley,  Nanakuli-Lualualei  Ridge, 
Makua,  Kamaileimu  Ridge,  Ketluaa 
Gulch,  and  Huliwai  Gulch  on  Federal, 
State,  city,  county,  and  private  lands. 
The  30  known  occurrences  contain 
fewer  than  6,000  individuals  (EDA 
Database  2001;  GDSI  2001;  HINHP 
Database  2001). 

Diellia  falcata  is  a  terrestrial  fern  that 
typically  grows  in  deep  shade  or  open 
imderstory  on  moderate  to  moderately 
steep  slopes  and  gulch  bottoms  in 
diverse  mesic  forest  between  224  and 
953  m  (735  and  3,126  ft)  elevation. 
Associated  native  species  include 
Acacia  koa,  Alyxia  oliviformis, 
Antidesma  sp.,  Asplenium  kaulfussii 
(kuau),  Carex  meyenii  (NGN). 
Charpentiera  sp.,  Claoxylon 
sandwicense,  Coprosma  foliosa, 
Diospyros  hillebrandii,  Diplazium 
sandwichianum,  Doodia  kunthiana 
(okupukupu),  Dryopteris  unidentata, 
Elaeocarpus  bifidus,  Freycinetia 
arborea,  Hedyotis  terminalis.  Hibiscus 
sp.,  Melicope  sp.,  Metrosideros 
polymorpha,  Myrsine  lanaiensis. 


Nephrolepis  exaltata  (kupukupu), 
Nestegis  sandwicensis,  Nothocestrum 
sp.,  Pipturus  sp.,  Pisonia  sandwicensis. 
Pouteria  sandwicensis,  Psychotria  sp., 
Psydrax  odorata,  Sapindus  oahuensis, 
Selaginella  arbuscula,  Sophora 
chrysophylla  (mamane),  or  Xylosma  sp. 
(HINHP  Database  2001). 

The  major  threats  to  Diellia  falcata  are 
habitat  degradation  by  feral  goats  and 
pigs;  competition  from  the  nonnative 
plant  species  Aleurites  moluccana, 
Ageratina  riparia,  Blechnum 
appendiculatum,  Christella  parasitica, 
Clidemia  hirta,  Grevillea  robusta, 
Heliocarpus  popayanensis,  Kalanchoe 
pinnata,  Lantana  camara,  Melinus 
minutiflora,  Paspalum  conjugatum, 
Passiflora  ligularis  (sweet  granadilla), 
Passiflora  suberosa,  Pimenta  dioica, 
Psidium  cattleianum,  Psidium  guajava, 
Rubus  argutus,  Schefflera  actinophylla 
(octopus  tree),  Schinus  terebinthifolius, 
Syzygium  cumini,  and  Toona  ciliata; 
and  fire  (HINHP  Database  2001;  Service 
1998b;  56  FR  55770). 

Diellia  unisora  (NGN) 

Diellia  unisora,  a  short-lived 
perennial  in  the  polypody  fern  femily 
(Polypodiaceae).  grows  from  a  slender, 
erect  rhizome  to  reach  0.5  to  3  cm  (0.2 
to  1.2  in)  in  height  and  0.5  to  1  cm  (0.2 
to  0.4  in)  in  diameter.  The  rhizome  is 
covered  with  the  bases  of  the  leaf  stalks 
and  a  few  small  black  scales.  This 
species  is  distinguished  from  others  in 
the  genus  by  a  rhizome  completely 
covered  by  the  persisting  bases  of  the 
leaf  stalks  and  few,  very  small  scales;  by 
sori  mostly  confined  to  the  upper 
pinnae  margins;  and  by  delicate  fronds 
gradually  and  symmetrically  narrowing 
toward  the  apex  (Wagner  1952). 

Diellia  unisora  hybridizes  with  Diellia 
falcata.  Little  else  is  known  about  its 
flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (Service  1998b). 

Historically,  Diellia  unisora  was 
known  frtim  steep,  grassy,  rocky  slopes 
on  the  western  side  of  the  Waianae 
Moimtains  of  Oahu.  This  species  is 
known  to  be  extant  in  the  southern 
Waianae  Moimtains  at  South  Ekahanui  '^ 
Gulch,  Palawai  Gulch,  and  the  Pualii- 
Napepeiauolelo  Ridge.  The  4  known 
occurrences,  which  are  on  State  and 
private  lands,  contain  fewer  than  800 
individuals  (GDSI  2001;  HINHP 
Database  2001). 

Diellia  unisora  is  a  terrestrial  fern  that 
typicaUy  grows  on  moderate  to  steep 
slopes  or  gulch  bottoms  in  deep  shade 
or  open  imderstory,  mesic  forest 
between  382  and  953  m  (1,253  and 
3,126  ft)  elevation.  Associated  native 
species  include  Acacia  koa,  Alyxia 


oliviformis,  Antidesma  sp.,  Bidens  torta, 
Carex  meyenii,  Chamaesyce 
multiformis,  Coprosma  sp.,  Dodonaea 
viscosa,  Doryopteris  unidentata, 
Eragrostis  grandis  (lovegrass),  Hedyotis 
schlechtendahliana  (kopa),  Hedyotis 
terminalis,  Metrosideros  polymorpha, 
Myrsine  lessertiana,  Rumex  sp., 
Psychotria  sp.,  or  Selaginella  arbuscula 
(HINHP  Database  2001;  59  FR  32932). 
The  major  threats  to  Diellia  unisora 
are  habitat  degradation  by  feral  pigs  and 
competition  from  the  nonnative  plant 
species  Ageratina  riparia,  Blechnum 
appendiculatum,  Clidemia  hirta, 
Melinis  minutiflora,  Passiflora  suberosa, 
Psidium  cattleianum,  Schefflera 
actinophylla,  and  Schinus 
terebinthifolius  (HINHP  Database  2001; 
59  FR  32932). 

Dubautia  herbstobatae  (Naenae) 

Dubautia  herbstobatae,  a  member  of 
the  aster  family  (Asteraceae)  and  a 
short-lived  perennial,  is  a  small, 
spreading  shrub  to  50  cm  (20  in)  tall. 
Dubautia  herbstobatae  is  distinguished 
from  other  species  on  Oahu  in  this 
endemic  genus  by  the  outer  bracts  of  the 
flower  heads  being  fused,  forming  a  cup 
surrounding  the  florets,  and  by  one  large 
vein  showing  in  each  leaf  (Carr  1999). 

Dubautia  herbstobatae  is  likely  out- 
crossing and  possibly  self-incompatible 
(i.e.,  pollen  from  the  same  plant  will  not 
produce  seed).  Flowering  usually  occurs 
in  May  and  June.  Pollination  is  sdmost 
certainly  achieved  by  insect  activity, 
and  fiiiit  dispersal  is  probably  quite 
localized  (Service  1998b).  Little  else  is 
known  about  its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors. 

Dubautia  herbstobatae  is  known  to  be 
extant  in  12  occurrences  in  the  northern 
Waianae  Moimtains,  on  Ohikilolo  and 
Kamaileimu  Ridges,  Keaau,  and 
Waianae  Kai  on  State  lands  and  land 
under  Federal  jurisdiction.  Fewer  than 
100  individuals  are  known  from  these 
locations  (EDA  Database  2001;  GDSI 
2001;  HINHP  Database  2001). 

Dubautia  herbstobatae  typically 
grows  on  rock  outcrops,  ridges, 
moderate  slopes,  or  vertical  cliffs  in  dry 
or  mesic  shrubland  at  elevations 
between  266  and  978  m  (872  and  3,208 
ft).  Associated  native  species  include 
Artemisia  australis,  Bidens  torta,  Carex 
meyenii,  Chamaesyce  celastroides 
(akoko),  Dodonaea  viscosa,  Eragrostis 
variabilis  (kawelu),  Metrosideros 
polymorpha,  and  Schiedea  mannii 
(NGN)  (HINHP  Database  2001;  56  FR 
55770;  EDA,  in  litt.  2001). 

The  major  threats  to  Dubautia 
herbstobatae  are  habitat  degradation  by 


35960  Federal  Register/ Vol.  68.  No.  116 /Tuesday,  June  17.  2003 /Rules  and  Regulations 


feral  goats  and  pigs;  competition  from 
tiie  nonnative  plant  species  Ageratina 
riparia.  Bromus  mollis  (soft  chess). 
Grevillea  robusta,  Leucaena 
leucocephala,  Melinis  minutiflora, 
Melinis  repens,  and  Schinus 
terebinthifolis;  fire;  visitation  and 
possible  trampling  by  humans;  and  a 
risk  of  extinction  from  naturally 
occurring  events  due  to  the  small 
number  of  remaining  individuals  (56  FR 
55770). 

Eragmstis  fosbergii  (Fosberg's  love 
grass) 

Eragrostis  fosbergii,  a  member  of  the 
grass  family  (Poaceae),  is  a  short-lived 
perennial  species  with  stout,  tufted 
culms  (stems),  which  are  61  to  102  cm 
(24  to  40  in)  long  and  usually  arise  from 
an  abruptly  bent  woody  base.  This 
species  is  distinguished  from  others  in 
the  genus  by  its  stiffly  ascending 
flowering  stalk  and  the  long  hairs  on  the 
margins  of  the  glumes  (floral  bracts)  and 
occasionally  on  the  margins  of  the 
lemmas  (floral  bracts)  (O'Connor  1999). 

No  information  is  available  on 
flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (Service  1998b). 

Historically,  Eragrostis  fosbergii  was 
known  only  from  the  Waianae 
Mountains  of  Oahu,  from  the  slopes  of 
Mount  Kaala,  and  in  Waianae  Kai  and 
its  associated  ridges.  Only  four 
individuals  are  known  to  remain  in 
Waianae  Kai  and  on  Kumaipo  Trail  in 
four  occurrences  on  Federal  and  State 
lands  (GDSI  2001;  HINHP  Database 
2001). 

Eragrostis  fosbergii  typically  grows  on 
ridge  crests  or  moderate  slopes  in  dry 
and  mesic  forests  between  578  and  941 
m  (1,896  and  3,086  ft)  elevation. 
Associated  native  plant  species  include 
Acacia  koa,  Alyxia  oliviformis,  Bidens 
sp.,  Chamaesyce  sp.,  Dodonaea  viscosa, 
Doodia  sp.  (oku  pukupulauii),  Eragrostis 
grandis,  Melicope  sp.,  Metrosideros 
polymorpba,  Nephrolepis  exaltata. 
Psydrax  odorata,  or  Sphenomeris  sp. 
(palaa)  (HINHP  Database  2001 :  61  FR 
53089). 

The  major  threats  lo  Eragrostis 
fosbergii  are  degradation  of  habitat  by 
feral  pigs  and  goats:  competition  with 
nonnative  plant  species  such  as 
Grevillea  robusta,  Psidium  cattleianum, 
and  Schinus  terebinthifolis:  trampling 
by  hikers:  hybridization  with  Eragrostis 
grandis:  and  a  threat  of  extinction  from 
random  environmental  events  and/or 
reduced  reproductive  vigor  due  to  the 
small  number  of  remaining  occurrences 
and  individuals  (HINHP  Database  2001: 
Service  1998b;  G.  Koob,  pers.  comm., 
2001). 


Gardenia  mannii  (Nanu) 

Gardenia  mannii,  a  short-lived 
perennial  member  of  the  coffee  family 
(Rubiaceae),  is  a  tree  5  to  15  m  (16  to 
50  ft)  tall.  This  species  is  distinguished 
from  others  in  the  genus  by  the  shape 
and  number  of  the  calyx  spurs  (Wagner 
et  al.  1999). 

Gardenia  mannii  has  been  observed 
in  flower  and  fruit  in  June  and 
September.  Little  else  is  known  about  its 
flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (Service  1998b). 

Historically.  Gardenia  mannii  was 
known  from  7  widely  scattered 
occurrences  in  the  Waianae  Mountains 
and  39  occurrences  distributed  along 
almost  the  entire  length  of  the  Koolau 
Mountains  of  Oahu.  Currently,  there  are 
49  occurrences  of  Gardenia  mannii  at 
Haleauau  Gulch.  Peahinaia  Ridge, 
Kaunala  Gulch  and  Kaunala-Waimea 
Ridge.  Castle  Trail,  Halawa  Valley  and 
Halawa-Kalauao  Ridge,  Moanalua 
Valley.  Makaua-Kahana  Ridge,  Poamoho 
and  Halemano  Gulches,  Kaluaa  and 
Maunauna  Gulches.  Waimano  Trail, 
Kawailoa  Trail.  Puu  Hapapa  and  Waieli 
Gulch.  Wiliwilinui  Ridge.  Koloa  Stream, 
Waialae  Nui-Kapakahi  Ridge,  Manaiki 
Valley,  Laie  Trail,  Malaekahana-Waimea 
Summit  Ridge,  Haleauau  Gulch. 
Schofield-Waikane  Trail.  Kaukonahua 
Gulch,  Kapakahi  Gulch,  Manana  Trail, 
Peahinaia  Trail  and  Opaeula  Stream, 
Kamana  Nui  Stream,  Pukele,  Hanaimoa 
Gulch,  Papali  Gulch,  Kawai  Nui,  and 
Kaipapau  Gulch.  The  49  extant 
occurrences  are  on  private.  State,  and 
Federal  lands.  The  existing  occurrences 
total  between  69  and  80  plants  (EDA 
Database  2001;  GDSI  2001;  HINHP 
Database  2001). 

Gardenia  mannii  is  usually  found  on 
moderate  to  moderately  steep  gulch 
slopes,  ridge  crests,  in  gulch  bottoms, 
and  on  stream  banks  in  mesic  or  wet 
forests  between  82  and  1,050  m  (269 
and  3,444  ft)  in  elevation.  Associated 
native  plant  species  include  Acacia  koa, 
Alyxia  oliviformis,  Antidesma 
platyphyllum,  Bobea  sp.,  Boehmeria 
grandis,  Broussaisia  arguta, 
Cheirodendron  sp.  (NCN),  Cibotium  sp., 
Coprosma  foliosa,  Dicranopteris 
linearis,  Elaeocarpus  sp.,  Freycinetia 
arborea,  Hedyotis  acuminata.  Ilex 
anomala,  Melicope  sp..  Metrosideros 
polymorpba.  Perottetia  sandwicensis, 
Pipturus  sp.,  Pisonia  sp.,  Pouteiia 
sandwicensis,  Psychotria  mariniana, 
Syzvgium  sandwicensis,  and  Thelvpteris 
sp.  (HINHP  Database  2001). 

The  major  threats  to  Gardenia  mannii 
are  habitat  degradation  and/or 
destruction  by  feral  pigs;  potential 


impacts  frt>m  military  activities; 
competition  with  nonnative  plant 
species  such  as  Clidemia  hirta, 
Leptospermum  scoparium.  Passi flora 
suberosa,  Psidium  cattleianum,  Psidium 
guajava,  Rubus  argutus,  and  Toona 
ciliata;  fire;  and  risk  of  extinction  from 
random  environmental  events  and/or 
reduced  reproductive  vigor  due  to  the 
widely  dispersed,  small  number  of 
remaining  individuals.  The  Kapakahi 
Gulch  occurrence  is  also  threatened  by 
the  black  twig  borer  (HINHP  Database 
2001;  Service  1998b;  61  FR  53089). 

Hedyotis  degeneri  (NCN) 

Hedyotis  degeneri,  a  short-lived 
perennial  member  of  the  coffee  family 
(Rubiaceae),  is  a  prostrate  shrub  with 
four-sided  stems  and  peeling,  corky 
bark.  This  species  can  be  distinguished 
from  others  in  the  genus  on  Oahu  by  its 
low-growing  habit,  the  peeling  corky 
layers  on  older  stems,  and  the  short, 
crowded,  leafy  shoots  growing  in  the 
leaf  axils;  two  varieties  within  the 
species  are  recognized:  Hedyotis 
degeneri  var.  coprosmifolia  and 
Hedyotis  degeneri  var.  degeneri  (Wagner 
et  al.  1999). 

'    This  species  has  been  observed  in 
flower  in  June,  July,  and  November,  and 
in  frxiit  in  July.  No  further  information 
is  available  on  flowering  cycles, 
pollination  vectors,  seed  dispersal       *  ■ 
agents,  longevity,  specific 
environmental  requirements,  or  limiting 
factors  (Service  1998b). 

Historically.  Hedyotis  degeneri  is 
known  from  Mt.  Kaala  in  the  northern 
Waianae  Mountains.  Variety 
coprosmifolia  has  not  been  collected 
since  the  1980s,  and  no  current 
occurrences  are  known.  Four 
occurrences,  toteding  60  individuals,  of 
variety  degeneri  are  known  from 
Makaleha,  Pahole  Gulch,  Kahanahaiki, 
and  Alaiheihe  Gulch  on  Federal,  State, 
city,  and  county  lands  (GDSI  2001; 
HINHP  Database  2001;  Wagner  et  al. 
1999). 

Hedyotis  degeneri  typically  grows  on 
ridge  crests  in  diverse  mesic  forest 
between  349  and  1,083  m  (1,145  and 
3,552  ft)  elevation.  Associated  native 
species  include  Alyxia  oliviformis, 
Carex  meyenii  Chamaesyce  multiformis, 
Cocculus  sp.  (huehue).  Dicranopteris 
linearis,  Diospyros  sandwicensis, 
Dodonaea  viscosa,  Gahnia  sp.  (NCN), 
Hedyotis  terminalis,  Leptecophylla 
tameiameiae  (pukiawe).  Lobelia 
yuccoides  (panaimau).  Lysimachia 
hillebrandii  (kolokolo  kuahiwi). 
Metrosideros  polymorpba,  Pleomele  sp.. 
Psychotria  hathewayi,  Psydrax  odorata, 
or  Wikstroemia  oahuensis  (akia)  (HINHP 
Database  2001). 
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The  major  threats  to  Hedyotis 
degeneri  are  habitat  destruction  by  feral 
pigs;  competition  from  the  nonnative 
plant  species  Ageratina  adenophora, 
Blechnum  appendiculatum,  Clidemia 
hirta,  Grevillea  robusta,  Melinis 
,  minutiflora,  Psidium  cattleianum, 
^     Psidium  guajava,  Rubus  argutus, 
Schinus  terebinthif alius,  and  Toona 
ciliata;  and  a  threat  of  extinction  from 
random  environmental  events  and/or 
decreased  reproductive  vigor  due  to  the 
small  number  of  extant  individuals  and 
occurrences  (HINHP  Database  2001). 

Hedyotis  parvula  (NCN) 

Hedyotis  parvula,  a  short-lived 
perennial  member  of  the  coffee  family 
(Rubiaceae),  is  a  small,  many-branched 
shrub,  either  upright  or  sprawling,  with 
stems  usually  no  more  than  30  cm  (1  ft) 
in  length.  Closely  spaced,  overlapping 
leaves  that  are  uniform  in  size  along  &e 
stem  distinguish  this  species  from  other 
members  of  the  genus  on  Oahu  (Wagner 
et  al.  1999). 

Hedyotis  parvula  has  been  observed 
flowering  in  both-winter  and  siunmer. 
The  plant  is  foimd  in  dry  areas  and 
flowering  may  be  induced  by  rain.  Little 
else  is  known  about  its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and  v 

limiting  factors  (Service  1998b). 

Historically,  Hedyotis  parvula  was 
known  from  the  central  and  southern 
Waianae  Mountains,  from  Makaleha 
Valley  to  Nanakuli  Valley.  Currently, 
this  species  is  known  from  five 
locations  on  Federal,  State,  city,  and 
county  lands  at  Makaleha  Ridge,  Makua- 
Keaau  Ridge,  Lualualei-Nananakuli 
Ridge,  Ohikilolo  Ridge,  and  Halona. 
Seven  occurrences  totaling  between  116 
and  131  individuals  are  known  (EDA 
Database  2001;  GDSI  2001;  HINHP 
Database  2001;  Wagner  et  al.  1999). 

Hedyotis  parvula  typically  grows  on 
and  at  the  base  of  cliff  faces,  rock 
outcrops,  and  ledges  in  mesic  habitat  at 
elevations  between  331  and  1,160  m 
(1,086  and  3,805  ft).  Associated  native 
species  include  Bidens  sp.,  Carex  sp., 
Chamaesyce  sp.,  Dodonaea  viscosa, 
Eragrostis  sp.  (kawelu),  Metrosideros 
polymorpba,  Metrosideros  tremuloides 
(lehua  aiiihi),  Plectranthus  parviflorus, 
Psydrax  odorata,  or  Rumex  sp.  (HINHP 
Database  2001;  Wagner  et  al.  1999;  56 
FR  55770). 

The  major  threats  to  Hedyotis  parvula 
are  habitat  degradation  by  feral  goats 
and  pigs;  competition  from  the 
nonnative  plant  species  Ageratina 
riparia,  Melinis  minutiflora,  Morella 
faya,  and  Schinus  terebinthifolius;  and 
a  threat  of  extinction  from  random 
environmental  events  and/ or  decreased 


reproductive  vigor  due  to  the  small 
number  of  individuals  and  occurrences 
(HINHP  Database  2001;  56  FR  55770). 

Labordia  cyrtandrae  (Kamakahala) 

Labordia  cyrtandrae,  a  short-lived 
perennial  member  of  the  logania  family 
(Loganiaceae),  is  a  shrub  0.7  to  2  m  (2.3 
to  6.6  ft)  tall.  This  species  is 
distinguished  from  others  in  the  genus 
by  its  fleshy,  hairy,  cylindrical  stem  that 
flattens  upon  drying,  the  shape  and 
length  of  the  floral  bracts,  and  the  length 
of  the  corolla  tube  and  lobes  (Wagner  et 
al.  1999). 

Labordia  cyrtandrae  has  been 
observed  flowering  from  May  through 
June,  fruiting  from  July  through  August, 
and  is  sporadically  fertile  year-round. 
The  flowers  are  fiiiictionally  unisexual, 
and  male  and  female  flowers  are  on 
separate  plants.  Little  else  is  known 
about  its  flowering  cycles,  pollination 
vectors,  seed  dispersal  agents,  longevity, 
specific  environmental  requirements, 
and  limiting  factors  (Service  1998b). 

Historically,  Labordia  cyrtandrae  was 
known  from  both  the  Waianae  and 
Koolau  Mountains  of  Oahu.  In  the 
Koolau  Mountains,  this  species 
extended  from  Kawailoa  Trail  to 
Waialae  Iki,  almost  the  entire  length  of 
the  mountain  range.  This  species 
currently  is  known  only  from  20 
individuals  in  10  occurrences  in 
Haleauau  Gulch,  Mohiakea  Gulch, 
Kaala,  and  Makaleha.  These  occurrences 
are  on  State,  city,  county,  and  private 
lands  (EDA  Database  2001;  GDSI  2001; 
HINHP  Database  2001). 

Labordia  cyrtandrae  typically  grows 
in  shady  gulches,  slopes,  and  glens  in 
mesic  to  wet  forests  and  shrublands 
dominated  by  Metrosideros 
polymorpha,  Diplopterygium  pinnatum, 
and/or  Acacia  koa  between  the 
elevations  of  212  and  1,233  m  (695  and 
4,044  ft).  Associated  native  plant 
species  include  Antidesma  sp., 
Artemisia  australis,  Bidens  torta,  " 

Boehmeria  grandis,  Broussaisia  arguta, 
Chamaesyce  sp.,  Coprosma  sp., 
Cyrtandra  sp.,  Dicranopteris  linearis, 
Diplazium  sandwichianum,  Dubautia 
plantaginea  (naenae),  Lysimachia 
hillebrandii,  Peperomia  membranacea 
(ala  ala  wai  nui),  Perrottetia 
sandwicensis,  Phyllostegia  sp.,  Pipturus 
albidus,  Pouteria  sandwicensis, 
Psychotria  sp.,  or  Rumex  sp.  (HINHP 
Database  2001;  Service  1998b). 
The  major  threats  to  Labordia 
cyrtandrae  are  habitat  degradation  and/ 
or  destruction  by  feral  pigs;  potential 
impacts  from  military  activities; 
competition  with  the  nonnative  pleuit 
species  Axonopus  fissif alius,  Clidemia 
hirta,  Juncus  planif alius  (NCN),  Psidium 
cattleianum,  Rubus  argutus,  Setaria 


paniflora  (yellow  foxtail),  and  Schinus 
terebinthifolius:  fire;  and  risk  of 
extinction  from  random  environmental 
events  and/or  reduce(j  reproductive 
vigor  due  to  the  small  number  of 
remaining  individuals  and  occurrences 
(HINHP  Database  2001;  Service  1998b). 

Lepidium  arbuscula  (Anaunau) 

Lepidium  arbuscula,  a  short-lived 
perennial  member  of  the  mustard  family 
(Brassicaceae),  is  a  gnarled  shrub  0.6  to 
1.2  m  (2  to  4  ftltall.  The  species  is 
distinguished  from  others  in  the  genus 
by  its  height  (Wagner  et  al.  1999). 

Lepidium  aii}uscula  has  been 
observed  in  flower  in  February'.  Little 
else  is  known  about  its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (Service  1998b). 

Historically,  Lepidium  arbuscula  was 
known  from  10  occurrences  in  the 
Waianae  Mountains  on  Oahu.  Currently, 
there  are  a  total  of  approximately  1,000 
individuals  known  ftx)m  12  occurrences 
on  Federal,  State,  city,  and  county  lands 
at  Kamaileunu  Ridge,  Lualualei-  . 
Nanakuli  Ridge,  Kapuhi  Gulch, 
northwest  of  Puu  Kaua,  Manini  Gulch, 
Mohiakea  Gulch.  Ohikilolo  Ridge. 
Makua-Keaau  Ridge,  the  ridge  between 
the  Faahoa-and  Halona  subdistricts, 
northwest  of  Puu  Ku  Makalii,  and 
Halona  subdistrict  (EDA  Database  2001; 
GDSI  2001;  HINHP  Database  2001). 

Lepidium  arbuscula  generally  grows 
on  exposed  ridge  tops  and  cliff  faces  in 
mesic  and  dry  vegetation  communities 
between  131  and  978  m  (430  and  3,208 
ft)  elevation.  This  species  is  typically 
associated  with  native  plant  species 
such  as  Artemisia  australis,  Bidens  sp., 
Carex  meyenii,  Carex  wahuensis  (NQJ), 
Chamaesyce  multiformis,  Dodonaea 
viscosa,  Dryopteris  unidentata, 
Dubautia  sp.,  Eragrostis  sp., 
Leptecophylla  tameiameiae,  Lysimachia 
hillebrandii,  Metrosideros  polymorpha, 
Peperomia  sp.,  Psydrax  odorata,  Rumex 
albescens  (huahuako),  Schiedea 
ligustrina  (NCN),  Sida  fallax,  or 
Sophora  chrysophylla  (HINHP  Database 
2001;  Service  1998b). 

The  primary  threats  to  Lepidium 
arbuscula  are  habitat  degradation  and^ 
or  destruction  by  feral  goats,  potential 
impacts  from  military  activities, 
competition  with  nonnative  plants,  and 
fire.  The  occurrence  at  the  head  of 
Kapuhi  Gulch  is  also  threatened  by  its 
proximity  to  a  road  (HINHP  Database 
2001:61  FR  53089). 

Lipochaeta  lobata  var.  leptophylla 
(Nehe) 

Lipochaeta  lobata  Var.  leptophylla,  a 
member  of  the  aster  family  (Asteraceae), 
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is  a  lovf.  somewhat  woody,  short-lived 
perennial  herb  with  arched  or  Dearly 
prostrate  stems  that  may  be  up  to  150 
cm  (59  in)  long.  A%ide  firom  being  a 
coastal  species,  this  species  is  the  only 
member  of  its  genus  on  Oahu  with  four- 
parted  disk  florets.  This  variety  has 
narrower  leaves,  spaced  more  closely 
along  the  stem,  than  those  of  Lipochaeta 
lobata  var.  lobata,  the  only  other  variety 
of  the  species  (Wagner  et  al.  1999). 

Flowering  of  Lipochaeta  lobata  var. 
leptophylla  is  probably  rain-induced. 
Occurrences  may  consist  of  fewer 
distinct  individuals  than  it  appears 
because  many  plants  are  connected 
underground  by  the  roots  and  are 
probably  clones.  Little  else  is  known 
about  its  flowering  cycles,  pollination 
vectors,  seed  dispersal  agents,  longevity, 
specific  environmental  requirements, 
and  limiting  factors  (Service  1998b). 

Historically.  Lipochaeta  lobata  var. 
leptophylla  was  known  from  the 
southern  Waianae  Mountains  of  Oahu, 
from  Kolekole  Pass  to  Lualualei. 
Currently,  there  are  a  total  of  147 
individuals  found  in  4  occurrences  on 
State.  Federal,  city,  and  county  lands  at 
Lualualei-Nanakuli  Ridge.  Kauhiuhi, 
Fuu  Hapapa.  Mikilua.  and  Kamaileunu 
Ridge.  (EDA  Database  2001;  GDSl  2001; 
HINHP  Database  2001:  Wagner  et  al. 
1999). 

Lipochaeta  lobata  var.  leptophylla 
typically  grows  on  cliffs,  ridges,  and 
slopes  in  dry  or  mesic  shrubland  at 
elevations  between  256  and  978  m  (840 
and  3,208  ft).  Associated  native  species 
include  Artemisia  australis,  Bidens  sp.. 
Carex  meyenii,  Diospyros  sp..  Dodonaea 
viscosa,  Emgrostis  sp..  Melanthera 
tenuis  (nehe).  Peperomia  sp.,  Psydrax 
odorata.  and  Stenogyne  sp.  (NCN) 
(HINHP  Database  2001;  EDA,  in  litt. 
2001). 

Th&  major  threats  to  Lipochaeta 
lobata  var.  leptophylla  include 
competition  from  nonnative  plant 
species  such  as  Ageratina  adenophora, 
Ageratina  riparia.  Erigeron 
karvinskianus,  Grevillea  robusta, 
Kalanchoe  pinnata,  Lantana  camara, 
Leucaena  leucocephala.  Melinis 
minutiflora,  Passi flora  suberosa,  and 
Schinus  terebinthifolius:  habitat 
degradation  by  feral  pigs  and  goats;  fire; 
and  a  threat  of  extinction  from  random 
environmental  events  and/or  decreased 
reproductive  vigor  due  to  the  small 
number  of  individuals  and  occurrences 
(HINHP  Database  2001). 

■Lipochaeta  tenui folia  (Nehe) 

Lipochaeta  tenuifolia,  a  member  of 
the  aster  family  (Asteraceae),  is  a  low 
growing,  somewhat  woody,  short-lived 
perennial  herb  with  short,  more  or  less 
erect  branches.  Its  five-parted  disk 


florets  and  its  deeply  cut,  stalkless 
leaves  separate  this  species  from  other 
members  of  the  genus  (Wagner  et  al. 
1999). 

Lipochaeta  tenuifolia  has  been 
observed  flowering  in  April.  Little  else 
is  known  about  its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (Service  1998bj. 

Lipochaeta  tenuifolia  occurs  in  the 
northern  half  of  the  Waianae  Mountains 
of  Oahu,  from  Kaluakauila  Gulch  to 
Kamaileunu  Ridge  and  east  to  Mt.  Kaala, 
and  northwest,  southwest,  southeast, 
and  north  of  Puu  Ku  Makalii  on  State, 
Federal,  city,  and  county  lands.  The  41 
known  occurrences  contain  between 
759  and  1,174  individuals  (EDA 
Database  2001;  GDSI  2001;  HINHP 
Database  2001). 

Lipochaeta  tenuifolia  typically  grows 
on  ridgetops  and  bluffs  in  open  areas, 
protected  pockets  of  dry  to  mesic  forests 
and  shrublands,  and  forests  dominated 
by  Diospyros  sandwicensis  at  elevations 
between  67  and  978  m  (220  and  3.208 
ft).  Associated  native  species  include 
Artemisia  australis,  Bidens  sp..  Carex 
meyenii,  Diospyros  sp..  Dodonaea 
viscosa,  Doryopteris  sp.  (kumu  niu), 
Dubautia  sp..  Emgrostis  sp.,  Myoporum 
sandwicense,  Osteomeles  anthyllidifolia 
(ulei).  Psydmx  odorata,  Reynoldsia 
sandwicensis,  Rumex  sp..  Santalum  sp., 
Sapindus  oahuensis,  or  Schiedea  sp. 
(HINHP  Database  2001;  Wagner  et  al. 
1999). 

The  major  threats  to  Lipochaeta 
tenuifolia  are  habitat  degradation  by 
feral  goats  and  pigs;  competition  for 
light  and  space  from  nonnative  plant 
species  including  Ageratina  riparia, 
Aleurites  moluccana,  Blechnum 
appendiculatum,  Coffea  arabica 
(coffee).  Grevillea  robusta,  Hyptis 
pectinata,  Lantana  camara,  Leucaena 
leucocephala,  Melinis  minutiflora, 
Panicum  maximum.  Psidium 
cattleianum,  Rivina  humilis,  Schinus 
terebinithifolius,  or  Toona  ciliata;  and 
fire  (HINHP  Database  2001^56  FR 
55770). 

Lobelia  gaudichaudii  ssp.  koolauensis 

(NCN) 

Lobelia  gaudichaudii  ssp. 
koolauensis,  a  short-lived  perennial 
member  of  the  bellflower  family 
(Campanulaceae),  is  an  luibranched, 
woody  shrub  0.3  to  1  m  (1  to  3.5  ft)  tall. 
The  species  is  distinguished  from  others 
in  the  genus  by  the  length  of  the  stem, 
the  length  and  color  of  the  corolla,  the 
leaf  width,  the  length  of  the  floral 
bracts,  and  the  length  of  the  calyx  lobes. 
The  subspecies  koolauensis  is 
distinguished  by  the  greenish  or 


yellowish  white  petals  and  the  branched 
flowering  stalks  (Lammers  1990;  61  FR 
53089). 

Lobelia  gaudichaudii  ssp.  koolauensis 
has  been  observed  in  flower  in 
September  and  in  fruit  in  December. 
Little  else  is  known  about  its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
enviroiunental  requirements,  and 
limiting  factors  (Service  1998b). 

Historically,  Lobelia  gaudichaudii 
ssp.  koolauensis  was  known  from  only 
two  occurrences  in  the  central  Koolau 
Mountains  on  Oahu.  Currently,  this 
subspecies  is  known  from  five 
occurrences  in  the  central  Koolau 
Mountains,  on  Federal,  State,  and 
private  lands  at  Waimano-Waiawa 
Ridge,  Waimano,  the  plateau  above 
Sacred  Falls,  and  Kaukonahua  Gulch. 
The  total  number  of  plants  is  estimated 
to  be  fewer  than  270  (EDA  Database 
2001;  GDSl  2001;  HINHP  Database 
2001). 

Lobelia  gaudichaudii  ssp.  koolauensis 
typically  grows  on  moderate  to  steep 
slopes  in  Metrosideros  polymorpha 
lowland  wet  shrublands  and  bogs  at 
elevations  between  383  and  867  m 
(1.256  and  2,844  ft).  Associated  native 
plant  species  include  Bidens  sp., 
Broussaisia  arguta,  Cibotium  sp., 
Dicanthelium  koolauen^e  (NCN),  • 
^ Isachne  distichophylla  (ohe), 
Machaerina  angustifolia,  Melicope  sp., 
Sadleria  pallida,  Scaevola  sp..  or 
Vaccinium  dentatum  (ohelo)  (HINHP 
Database  2001;  EDA,  in  litt.  2001). 

The  primary  threats  to  Lobelia 
gaudichaudii  ssp.  koolauensis  are 
habitat  degradation  and/or  destruction 
by  feral  pigs;  competition  with  the 
nonnative  plant  species  Axonopus 
fissifolius,  Clidemia  hirta.  Pterolepis 
glomerata,  and  Sacciolepis  indica; 
trampling  by  hikers;  landslides;  and  risk 
of  extinction  from  random 
environmental  events  and/or  reduced 
reproductive  vigor  of  the  few  reiUaining 
individuals  (HINHP  Database  2001;  61 
FR  53089). 

Lobelia  monostachya  (NCN) 

Lobelia  monostachya,  a  short-lived 
perennial  member  of  the  bellflower 
family  (Campanulaceae),  is  a  prostrate 
woody  shrub  with  stems  15  to  25  cm  (6 
to  10  in)  long.  The  species  is 
distinguished  from  others  in  the  genus 
by  its  narrow,  linear  leaves  without 
stalks  and  its  short  pink  flowers 
(Lammers  1999). 

This  species  has  been  observed  in 
flower  in  May  and  June.  Little  else  is 
known  about  its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
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environmental  requirements,  and 
limiting  &ctors  (Service  1998b). 

Historically,  Lobelia  monostachya 
was  known  only  from  the  Koolau 
Mountains  and  had  not  been  seen  since 
its  original  discovery  in  the  1800s  in 
Niu  Valley,  and  in  the  1920s  in  Manoa 
Valley.  In  1994,  Joel  Lau  discovered  one 
individual  in  a  previously  unknown 
location  in  Wailupe  Valley  on  State  and 
private  lands.  Currently,  one  occurrence 
with  a  total  of  three  plants  is  known 
(GDSI  2001;  HINHP  Database  2001). 

Lobelia  monostachya  occurs  on  steep, 
sparsely  vegetated  cliffs  in  mesic 
shrubland  between  44  and  614  m  (144 
and  2,014  ft)  elevation.  Associated 
native  plant  species  include  Artemisia 
australis,  Carex  meyenii,  Eragrostis  sp., 
or  Psilotum  nudum  (HINHP  Database 
2001). 

The  major  threats  to  Lobelia 
monostachya  are  predation  by  rats; 
competition  with  the  nonnative  plants 
Ageratum  riparia,  Kalanchoe  pinnata, 
Melinis  minutiflora.  and  Schinus 
terebinthifolius;  and  risk  of  extinction 
from  random  enviroiunental  events  and/ 
or  reduced  reproductive  vigor  due  to  the 
low  number  of  individuals  in  the  only 
known  occxurence  (HINHP  Database 
2001:  61  FR  53089). 

Lobelia  oahuensis  (NCN) 

Lobelia  oahuensis,  a  short-lived 
perennial  member  of  the  bellflower 
family  (Campanulaceae),  is  a  stout, 
erect,  unbranched  shrub  1  to  3  m  (3  to 
10  ft)  tall.  Lobelia  oahuensis  differs  bom 
other  members  of  the  genus  in  having 
the  following  combination  of  characters: 
Erect  stems  1  to  3  m  (3  to  10  ft)  long, 
dense  rosettes  of  leaves  at  the  end  of 
stems,  lower  leaf  surfaces  covered  with 
coarse  grayish  or  greenish  hairs,  and 
flowers  42  to  45  millimeters  (mm)  (1.7 
to  1.8  in)  long  (Lammers  1999). 

This  species  has  been  observed  in 
flower  during  November.  Little  else  is 
known  about  its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (Service  1998b). 

Historically,  Lobelia  oahuensis  was 
known  from  Kahana  Ridge.  Kipapa 
Gulch,  and  the  southeastern  Koolau 
Mountains  of  Oahu.  The  12  current 
occurrences  totaling  42  individuals  are 
located  on  private.  State,  and  Federal 
lands.  These  occurrences  are  on  Mt. 
Olympus,  Konahuanui  sununit, 
Waikakalaua-Waikane  Ridge,  Puu  o 
Kona,  the  summit  area  between  Aiea 
and  Halawa  Valley,  Puu  Keahiakahoe 
and  the  summit  ridge  south  of  Puu 
Keahiakahoe,  Waialae  Nui-Waimanalo 
and  Kapakahi-Waimanalo,  Puu  Kalena, 


and  Eleao  (EDA  Database  2001;  GDSI 
2001;  HINHP  Database  2001). 

Lobelia  oahuensis  grows  on  steep 
slopes  between  elevations  of  415  and 
959  m  (1,361  and  3,146  ft)  on  summit 
cliffs  in  cloudswept  wet  forests  or  in 
lowland  wet  shrubland  that  is 
frequently  exposed  to  heavy  wind  and 
rain.  Associated  native  plant  species 
include  Bidens  sp.,  Broussaisia  arguta, 
Cheirodendron  trigynum  (olapa), 
Cibotium  sp.,  Dicranopteris  linearis. 
Dubautia  laxa,  Freycinetia  arborea. 
Hedyotis  sp.,  Labordia  hosakana 
(kamakahala),  Lycopodiella  cemua 
(wawae  iole),  Machaerina  angustifolia, 
Melicope  sp.,  Metrosideros  polymorpha, 
Peperomia  sp.,  Phyllostegia  sp.,  Sadleria 
squarrosa  (apuu),  Scaevola  sp., 
Syzygium  sandwicensis,  Vaccinium  sp., 
or  Wikstroemia  sp.  (HINHP  Database 
2001;  Larmners  1999;  Service  1998b). 

The  primary  threats  to  Lobelia 
oahuensis  are  competition  with  the 
normative  plant  species  Clidemia  hirta, 
Erigeron  karvinskianus,  Paspalum 
conjugatum,  Rubus  argutus,  and  Rubus 
rosifolius,  and  habitat  degradation  by 
feral  pigs  (HINHP  Database  2001). 

Melicope  lydgatei  (Alani) 

Melicope  lydgatei.  a  long-lived 
pereimial  member  of  the  citrus  family 
(Rutaceae),  is  a  small  shrub  that  has 
leaves  arranged  oppositely  or  in  threes. 
The  species'  leaf  arrangement,  the 
amount  of  fusion  of  the  fruit  sections, 
and  the  hairless  exocarp  (outermost 
layer  of  the  fhiit  wall)  and  endocarp 
(innermost  layer)  distinguish  it  from 
other  species  in  the  genus  (Wagner  et  al. 
1999). 

This  species  has  been  observed  in 
flower  in  May  and  in  fruit  from  June  to 
July.  Little  else  is  known  about  its 
flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (Service  1998b). 

Melicope  lydgatei  was  formerly 
known  throughout  the  Koolau 
Mountains  of  Oahu  from  Hauula  to 
Kahana,  Kipapa  Gulch  to  Waimano,  and 
Kalihi  Valley  to  Wailupe  Valley. 
Eighteen  occurrences  remain  within  its 
historical  range  on  State  and  private 
lands  along  Poamoho  Trail,  Peahinaia 
Trail,  and  Manana  Trail  (EDA  Database 
2001 ;  GDSI  2001 ;  HINHP  Database 
2001). 

Melicope  lydgatei  typically  grows  in 
association  with  Acacia  koa.  Bobea 
elatior,  Dicranopteris  linearis, 
Metrosideros  polymorpha.  Psychotria 
sp.,  or  Syzygium  sandwicensis  on  ridges 
in  mesic  and  wet  forests  at  elevations 
between  349  and  671  m  (1,145  and 
2,201  ft)  (HINHP  Database  2001;  Service 
1998b;  EDA,  in  litt.  2001). 


The  primary  threat  to  Melicope 
lydgatei  is  a  threat  of  extinction  due  to 
random  environmental  events  and/or 
reduced  reproductive  vigor  because  of 
the  small  ntunber  of  occurrences 
remaining  (59  FR  14482). 

Melicope  saint-johnii  (Alani) 

Melicope  saint-johnii,  a  long-lived 
perennial  member  of  the  rue  family 
(Rutaceae),  is  a  slender  tree  3  to  6  m  (10 
to  20  ft)  tall.  This  species  is 
distinguished  from  others  in  the  genus 
by  the  combination  of  the  hairless 
exocarp,  hairy  endocarp,  densely  hairy 
petals,  and  sparsely  hairy  to  smooth 
sepals  (Stone  et  al.  1999). 

No  information  exists  on  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (Service  1998b). 

Historically,  Melicope  saint-johnii 
was  known  from  both  the  Waianae  and 
Koolau  Mountains  at  Makaha  to  Mauna 
Kapu  in  the  Waianae  Mountains  and 
Papali  Gulch  in  Hauula,  Manoa- 
Aihualama,  Wailupe,  and  Niu  Valley  in 
the  Koolau  Mountains.  Today  6 
occurrences  of  this  species  are  found  on 
Federal  and  private  lands  from  the 
region  between  Puu  Kaua  and  Puu 
Kanehoa  to  Mauna  Kapu  in  the  southern 
Waianae  Moimtains.  with  a  total  of 
fewer  than  170  individuals  (GDSI  2001; 
HINHP  Database  2001). 

Melicope  saint-johnii  typically  grows 
on  mesic  forested  ridges  and  gulch 
bottoms  between  the  elevation  of  240 
and  953  m  (787  and  3.126  ft). 
Associated  native  plant  species  include 
Alyxia  oliviformis,  Artemisia  australis, 
Bidens  torta,  Carex  wahuensis, 
Coprosma  longifolia,  Eragrostis  sp., 
Hedyotis  schlechtendahliana.  Labordia 
kaalae  (kamakahala).  Lysimachia 
hillebrandii,  Metrosideros  polymorpha, 
Panicum  beechyi  (panic  grass).  Pipturus 
albidus,  Pittosporum  sp.,  Pleomele 
halapepe  (hala  pepe),  Psychotria 
hathewayi,  or  Rumex  albescens  (HINHP 
Database  2001). 

The  primary  threats  to  Melicope  saint- 
johnii  are  habitat  degradation  and/or 
destruction  by  feral  goats  and  pigs; 
potential  predation  by  the  black  twig 
borer;  potential  fire;  competition  with 
nonnative  plant  species  such  as 
Ageratina  adenophora,  Ageratina 
riparia,  Clidemia  hirta,  Grevillea 
robusta,  Lantana  camara,  Melinis 
minutiflora,  Morella  faya,  Passiflora 
suberosa,  Passiflora  sp.,  Psidium 
cattleianum,  and  Schinus 
terebinthifolius;  and  risk  of  extinction 
due  to  naturally  occurring  events  and/ 
or  reduced  reproductive  vigor  becatise 
of  the  few  individuals  remaining  and 
their  restricted  distribution  (HINHP 
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Database  2001;  Service  1998b;  61  FR 
53089). 

Myrsine  juddii  (Kolea) 

Myrsine  juddii,  short-lived  perennial  a 
member  of  the  myrsine  family 
(Myrsinaceae),  is  a  many  branched 
shrub  ranging  from  1  to  2  m  (3.5  to  6.6 
ft)  tall.  This  species  is  distinguished 
from  others  in  the  genus  by  the 
hairiness  of  the  lower  leaf  surface  and 
the  shape  of  the  leaf  base.  In  addition, 
the  hairy  leaves  distinguish  this  species 
from  all  other  species  of  Myrsine  on 
Oahu  (Wagner  et  al.  1999). 

Myrsine  juddii  has  been  reported  from 
only  three  occurrences  in  the  central 
Koolau  Mountains:  the  North 
Kaukonahua-Kahana  Summit  divide, 
Peahinaia  Trail,  and  Puu  Kainapuaa  to 
Poamoho  Trail.  These  occurrences  are 
found  on  State  and  Federal  lands.  The 
total  number  of  individuals  is  thought  to 
be  around  5,000  (GDSl  2001;  HINHP 
Database  2001). 

Myrsine  juddii  typically  grows  on 
ridge  crests  and  gulch  slopes  in  wet 
forests  and  shrublands  dominated  by 
Metrosideros  polymorpha  or  a  mixture 
of  Metrosideros  polymorpha  and 
Dicmnopteris  linearis  at  elevations 
between  384  and  867  m  (1.260  and 
2,844  ft).  Associated  native  plant 
species  include  Cheirodendron 
platyphyllum,  Cheirodendron  trigynum, 
Machaerina  sp..  Melicope  clusiifolia 
(kolokolo  mokihana).  Psychotria 
mariniana,  and  Syzygium  sandwicensis 
(GDSI  2001;  HINHP  Database  2001: 
Service  1998b;  61  FR  53089:  EDA.  in 
lift.  2001). 

The  primary  threats  to  Myrsine  juddii 
are  habitat  degradation  and/or 
destruction  by  feral  pigs:  potential 
impacts  from  military  activities; 
competition  with  nonnative  plant 
species  such  as  Clidemia  hirta  and 
Psidium  cattleianum;  and  a  risk  of 
extinction  from  naturally  occurring 
events  and/ or  reduced  reproductive 
vigor  due  to  the  small  number  of  extant 
occurrences  (HINHP  Database  2001; 
Service  1998b;  61  FR  53089). 

Neraudia  angulata  (NCN) 

Neraudia  angulata,  a  short-lived 
perennial  member  of  the  nettle  family 
(Urticaceae).  is  an  erect  shrub  up  to  3  m 
(10  ft)  tall.  This  species  is  distinguished 
from  other  species  in  its  genus  by  the 
conspicuously  angled,  ridged,  fleshy 
calyx  in  the  female  flower.  There  are 
two  varieties,  N.  angulata  var.  angulata 
and  N.  angulata  var.  dentata,  that  differ 
in  the  types  of  leaf  hairs  on  the  lower 
surface  of  the  leaves  and  the  type  of  leaf 
margin  (Wagner  et  al.  1999). 

Neraudia  angulata  flowers  and  fruits 
bom  early  spring  to  summer.  Fruits 


mature  in  about  one  month.  Little  else 
is  known  about  its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  speciflc 
environmental  requirements,  and 
limiting  factors  (Service  1998b). 

Historically,  Neraudia  angulata  was 
known  from  almost  the  entire  length  of 
the  Waianae  Mountains,  from 
Kaluakauila  Gulch  nearly  to  Puu 
Manawahua.  This  species  is  currently 
known  from  Kaluakauila  Gulch  along 
Makua-Keaau  Ridge  to  Makaha-Waianae 
Kai  Ridge,  on  Federal,  State,  city, 
county,  and  private  lands.  The  27 
known  occiurences  are  estimated  to 
comprise  approximately  51  individuals 
(EDA  Database  2001;  GDSI  2001;  HINHP 
Database  2001). 

Neraudia  angulata  var.  angulata 
typically  grows  on  slopes,  ledges,  or 
gulches  in  lowland  mesic  or  dry  forest 
between  189  and  978  m  (620  and  3.208 
ft)  elevation.  Associated  native  plant 
species  include  Artemisia  australis, 
Bidens  sp.,  Carex  meyenii,  Diospyros 
sp.,  Dodonaea  viscosa.  Hibiscus  sp., 
Nestegis  sandwicensis.  Pisonia 
sandwicensis,  Psydrax  odorata,  or  Sida 
fallax.  Neraudia  angulata  var.  dentata 
typically  grows  on  cliffs,  rock 
embankjnents,  gulches,  and  slopes  in 
mesic  or  dry  forests  between  110  and 
978  m  (361  and  3.208  ft)  elevation. 
Associated  native  plant  species  include 
Alyxia  oliviformis,  Antidesma 
pulvinatum.  Artemisia  australis.  Bidens 
torta,  Canavalia  sp.,  Carex  sp., 
Charpentiera  sp.,  Diospyros 
hillebrandii,  Diospyros  sandwicensis, 
Dodonaea  viscosa,  Eragrostis  sp.. 
Hibiscus  sp.,  Metrosideros  polymorpha, 
Myrsine  lanaiensis,  Nestegis 
sandwicensis,  Pisonia  sp.,  Psydrax 
odorata,  Rauvolfia  sandwicensis, 
Sapindus  oahuensis.  Sida  fallax,  or 
Streblus  pendulinus  (HINHP  Database 
2001;  Service  1998b;  56  FR  55770;  EDA, 
in  litt.  2001). 

The  major  threats  to  Neraudia 
angulata  var.  angulata  are  habitat 
degradation  by  feral  goats  and  pigs; 
potential  impacts  from  military 
activities:  competition  from  the 
nonnative  plant  species  Ageratina 
riparia,  Melinis  minutiflora,  Passiflora 
sp.,  Psidium  cattleianum,  and  Schinus 
terebinthif alius;  fire;  and  a  risk  of 
extinction  from  naturally  occurring 
events  due  to  the  small  number  of 
extant  individuals.  The  major  threats  to 
Neraudia  angulata  var.  dentata  are 
habitat  degradation  by  feral  pigs  and 
goats:  fire;  competition  with  the 
nonnative  plant  species  Ageratina 
adenophora,  Ageratina  riparia. 
Aleurites  moluccana,  Blechnum 
appendiculatum,  Erigeron 
karvinskianus,  Leucaena  leucocephala, 


Melinis  sp.,  Montanoa  hibiscifolia, 
Oplismenus  hirtellus,  Passiflora 
suberosa.  Pimento  dioica,  Psidium 
guajava,  Schefflera  actinophylla, 
Schinus  terebinthifolius,  Syzygium 
cumini,  and  Tecoma  castanifolia 
(yellow  elder);  and  a  risk  of  extinction 
from  natiu^lly  occiuring  events  due  to 
the  small  number  of  extant  individuals 
(HINHP  Database  2001;  Service  1998b; 
56  FR  55770). 

PhyllQstegia  hirsuta  (NCN) 

Phyllostegia  hirsuta,  a  short-lived 
perennial  member  of  the  mint  family 
(Lamiaceae),  is  an  erect  subshrub  or 
vine  with  stems  densely  covered  with 
coarse  or  stiff  hairs.  This  species  is 
distinguished  from  others  in  the  genus 
by  the  textiu^,  hairiness,  size  of  the 
leaves,  and  the  length  of  the  upper 
bracts  (Wagner  et  al.  1999). 

Phyllostegia  hirsuta  has  been 
observed  in  flower  in  February  and  in 
fruit  in  )une.  Cultivated  material 
flowered  in  July.  Little  else  is  known 
about  its  flowering  cycles,  pollination 
vectors,  seed  dispersal  agents,  longevity, 
specific  environmental  requirements, 
and  limiting  factors  (Service  1998b). 

Historically.  Phyllostegia  hirsuta  was 
known  &t)m  widespread  locations  in  the 
Waianae  and  Koolau  Mountains  on 
Oahu.  Currently,  this  species  is  found  in 
26  occurrences  with  a  total  of  between 
214  and  227  individuals  from  the  ridge 
between  Makaha  and  Waianae  Kai  to  the 
south  fork  of  North  Palawai  Gulch  in  the 
Waianae  Moimtains  and  from  Kawainui 
Gulch  in  Kawailoa  Training  Area  to 
south  Kaukonahua  drainage  in  the 
Koolau  Mountains.  These  occurrences 
are  on  Federal,  State,  city,  county,  and 
private  lands  (EDA  Database  2001;  GDSI 
2001;  HINHP  Database  2001). 

Phyllostegia  hirsuta  is  usually  foiuid 
on  steep,  shaded  slopes,  cliffs,  ridges, 
gullies,  and  stream  banks  in  mesic  or  . 
wet  forests  dominated  by  Metrosideros 
polymorpha  or  a  mixture  of 
Metrosideros  polymorpha  and 
Dicmnopteris  linearis  between  195  and 
1.202  m  (640  and  3.943  ft)  elevation. 
Associated  native  plant  species  include 
Antidesma  platyphyllum,  Astelia  sp. 
(painiu),  Brousaissia  arguta, 
Cbamaesyce  multiformis,  Cibotium  sp.. 
Claoxylon  sandwicense,  Clermontia 
kekeana  (oha  wai),  Coprosma  longifolia, 
Cyanea  membranacea,  Cyrtandra 
waianaeensis,  Diplazium 
sandwichianum,  Dryopteris  unidentata, 
Dubautia  laxa,  Dubautia  sherffiana 
(naenae),  Elaeocarpus  bifidus, 
Freycinetia  arborea,  Hedyotis 
schlechtendahliana,  Hedyotis 
terminalis.  Hibiscus  sp..  Ilex  anomala. 
Labordia  kaalae,  Liparis  hawaiiensis 
(awapuhiakanaloa),  Lysimachia 


Federal  Regtster/Vol.  68,  No.  116/Tuesday,  June  17,  2003 /Rules  and  Regulations  35965 


hillebrandii.  Machaerina  angustifolia, 
Melicope  sp.,  Myrsine  lessertiana, 
Myrsine  sandwicensis  (kolea  lau  nui), 
-  Neraudia  sp.  (NCN),  Nothocestrum  sp., 
Perottelia  sandwicensis,  Phyllostegia 
grandiflora  (kapana),  Pipturus  sp., 
Pisonia  sp.,  Pleomele  sp.,  Pouteria 
sandwicensis,  Psychotria  sp.,  Rumex 
'  albescens,  Scaevola  gaudichaudiana 
(naupaka  kuahiwi),  Streblus 
pendulinus.  Zanthoxylum  kauaense 
(ae),  or  native  ferns  (HINHP  Database 
2001;  Service  1998b;  61  FR  53089). 

The  primary  threats  to  Phyllostegia 
hirsuta  are  habitat  degradation  and/or 
destruction  by  feral  pigs;  potential 
impacts  frt)m  military  activities; 
rockslides;  predation  by  rats;  and 
competition  with  Adiantum  raddianum, 
Athyrium  sp.  (NCN),  Axonopus 
fissif alius.  Blechnum  appendiculatum, 
Buddleia  asiatica,  Clidemia  hirta, 
Drymaria  cordata  (pipili).  Lantana 
camara,  Melinis  minutiflora,  Passiflora 
suberosa,  Paspalum  conjugatum, 
Physalis  peruviana  (poha).  Pimento 
dioica.  Psidium  cattleianum,  Rubus 
argutus,  Rubus  rosifolius,  or  Schinus 
terebinthifolius  (HINHP  Database  2001). 

Phyllostegia  kaalaensis  (NCN) 

Phyllostegia  kaalaensis,  a  member  of 
the  mint  family  (Lamiaceae),  is  a  short- 
lived pereimial  herb.  The  egg-shaped 
leaves  are  5  to  13  cm  (2  to  5  in)  long. 
The  species  is  distinguished  from  others 
of  the  genus  by  the  spreading,  pointed 
teeth  on  the  leaf  edges  and  by  the  hairs 
along  the  margins  of  the  calyx  and 
bracts  (Wagner  et  al.  1999). 

No  information  is  available  on 
flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (Service  1998b). 

Phyllostegia  kaalaensis  was  formerly 
known  from  only  six  scattered  locations 
in  the  Waianae  Mountains  of  Oahu. 
Currently,  this  species  is  known  from  7 
occurrences  containing  a  total  of  fewer 
than  45  plants,  in  Waianae  Kai,  Pahole 
Gulch,  central  Ekahanui  Gulch, 
Ekahanui  Gulch,  and  Palikea  Gulch. 
These  occurrences  are  on  State  and 
private  lands  (GDSI  2001 ;  HINHP 
Database  2001). 

Phyllostegia  kaalaensis  is  foimd  on 
gulch  slopes  and  bottoms  and  on  almost 
vertical  rock  faces  in  mesic  forest  or 
Sapindus  oahuensis  forest  between  374 
and  796  m  (1,227  and  2,611  ft) 
elevation.  Associated  native  plant 
species  include  Antidesma 
platyphyllum,  Claoxylon  sandwicense, 
Diplazium  sandwichianum,  Freycinetia 
arborea.  Hibiscus  sp.,  Myrsine 
lanaiensis,  Myrsine  lessertiana, 
Neraudia  melastomifolia,  Pipturus 
albidas,  Pouteria  sandwicensis. 


Psychotria  hathewayi,  Streblus 
pendulinus,  or  Urera  glabra  (HINHP 
Database  2001). 

The  major  threats  to  Phyllostegia 
kaalaensis  are  habitat  degradation  and/ 
or  destruction  by  feral  pigs  and  goats; 
fire;  trail  clearing;  competition  with  the 
normative  plant  species  Ageratina 
adenophora,  Aleurites  moluccana, 
Blechnum  appendiculatum,  Buddleia 
asiatica,  Christella  parasitica,  Clidemia 
hirta,  Cordyline  fruticosa,  Lantana 
camara.  Oplismenus  hirtellus, 
.  Passiflora  edulis  (passion  froiit), 
Passiflora  ligularis,  Passiflora  suberosa. 
Psidium  cattleianum,  Psidium  guajava, 
Rubus  rosifolius,  Schinus 
terebinthifolius,  and  Toona  ciliata;  and 
risk  of  extinction  bom  natiually 
occurring  events  and/or  reduced 
reproductive  vigor  due  to  the  small 
number  of  occurrences  and  individuals 
(HINHP  Database  2001;  Service  1998b; 
61  FR  53089). 

Pritchardia  kaalae  (Loulu) 

Pritchardia  kaalae,  a  long-lived 
perennial  member  of  the  palm  family 
(Arecaceae).  is  a  single-stemmed  palm 
up  to  5  m  (16  ft)  tall.  The  waxy,  hairless 
leaves  are  tliin  and  papery  or  thick  and 
leathery.  Sometimes  small  points,  dots, 
or  linear,  rusty  scales  are  scattered  on 
the  lower  leaf  surface.  Pritchardia 
kaalae  is  distingmshed  from  other 
members  of  the  genus  by  the  hairless  or 
scaly  leaves  (Read  and  Hodel  1999). 

Pritchardia  kaalae  plants  have  been 
observed  in  fruit  in  April,  August,  and 
October  and  may  fruit  throughout  the 
year.  Little  else  is  known  about  its 
flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
enviroEunental  requirements,  and 
limiting  factors  (Service  1998b). 

Historically,  Pritchardia  kaalae  was 
known  from  scattered  occurrences  in 
the  central  and  north-central  Waianae 
Mountains  of  Oahu.  Currently,  6 
occurrences  are  known  bom  Manuwai 
Gulch,  East  Makaleha,  Kaiunokunui 
Gulch,  Waianae  Kai-Haleauau  summit 
divide,  Makua-Keaau  Ridge  and  Makaha 
Valley,  totaling  about  200  individuals. 
These  occurrences  are  located  on 
Federal,  State,  city,  and  county  lands 
(EDA  Database  2001;  GDSI  2001;  HINHP 
Database  2001). 

Pritchardia  kaalae  is  typically  foimd 
on  steep  slopes  and  gulches  in  mesic 
forest  or  shrubland  between  elevations 
of  421  and  1,123  m  (1,381  and  3,683  ft). 
Associated  native  plant  species  include 
Bidens  sp.,  Dodonaea  viscosa,  Dubautia 
sp.,  Eragrostis  sp.,  Metrosideros 
polymorpha,  Metrosideros  tremuloides, 
Myrsine  sp.,  Pipturus  sp.,  or 
Tetraplasandra  sp.  (ohe  ohe)  (HINHP 


Database  2001;  Service  1998b;  61  FR 
53089;  EDA,  in  litt.  2001). 

Major  threats  to  Pritchardia  kaalae  are 
habitat  degradation  by  feral  pigs  and 
goats;  buit  predation  by  rats;  potential 
impacts  from  military  activities; 
competition  with  the  normative  plant 
species  Ageratina  adenophora,  Rubus 
argutus,  and  Schinus  terebinthifolius; 
potential  fire;  and  risk  of  extinction 
from  naturally  occiuring  events  and/or 
reduced  reproductive  vigor  due  to  the 
small  number  of  occurrences  (HINHP 
Database  2001;  Service  1998b;  61  FR 
53089). 

Sanicula  mariversa  (NCN) 

Sanicula  mariversa,  a  short-lived 
perennial  member  of  the  parsley  family 
(Apiaceae),  is  an  upright  herb,  40  to  70 
cm  (16  to  28  in)  tall,  that  produces  a 
caudex  (a  single  branched  stem  from  a 
sturdy  base)  growing  just  beneath  the 
smiace  of  the  soil.  The  larger  size  of  the 
plant  and  basal  leaves,  the  color  of  the 
flower  petals,  and  the  hooked  prickles 
on  the  fruit  separate  this  species  from 
others  of  the  genus  in  Hawaii 
(Constance  and  Affolter  1999). 

Sanicula  mariversa  is  known  to 
flower  from  February  through  May.  and 
fruits  can  be  found  imtil  August.  Dry 
fruits  remain  on  the  plant  for  a  long 
time  and  may  persist  beyond  August. 
Little  else  is  known  about  its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (Service  1998b). 

Historically,  Sanicula  mariversa  was 
known  from  the  central  Waianae 
Mountains  from  Makiia-Keaau  Ridge  to 
Kaluaa-Lualualei  Summit  Ridge.  This 
species  is  now  extant  on  Ohikilolo 
Ridge,  Keaau-Makaha  Ridge, 
Kamaileunu  Ridge,  and  northwest  of 
Puu  Kanehoa  on  Federal,  State,  city,  and 
county  lands.  The  4  known  occurrences 
contain  approximately  1 70  individuals 
(EDA  Database  2001;  GDSI  2001;  HINHP 
Database  2001). 

Sanicula  mariversa  typically  grows  on 
well-drained,  dry  slopes  and  rock  faces 
in  mesic  shrublands  and  open  grassy 
areas  at  elevations  between  582  and  978 
m  (1,909  and  3.208  ft).  Associated 
native  species  include  Bidens  torta, 
Carex  meyenii,  Doryopteris  sp., 
Eragrostis  sp.,  Metrosideros 
polymorpha,  or  Metrosideros 
tremuloides  (HINHP  Database  2001; 
EDA,  in  litt.  2001). 

The  major  threats  to  Sanicula 
mariversa  are  habitat  degradation  by 
feral  goats;  fire;  erosion;  competition    " 
from  the  nonnative  plant  species 
Ageratina  riparia,  Erigeron 
karvinskianus,  Melinus  minutiflora, 
Schinus  terebinthifolius,  and 
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Stachytarpheta  dichotoma:  trampling  by 
humane  on  or  near  trails:  and  the  risk 
of  extinction  due  to  the  small  number  of 
occurrences  (HINHP  Database  2001; 
Service  1998b;  56  FR  55770). 

Schiedea  kaalae  (NCN) 

Schiedea  kaalae,  a  short-lived 
perennial  member  of  the  pink  family 
(Caryophyilaceae),  has  a  short  woody 
caudex  less  than  20  cm  (8  in)  long.  This 
species  can  be  distinguished  from  other 
members  of  its  genus  by  its  very  short 
stems  and  its  thick  leaves  with  one 
conspicuous  vein  (Wagner  et  al.  1999). 

This  plant  has  been  observed  in 
flower  from  March  through  June.  Based 
on  field  and  greenhouse  observations, 
Schiedea  kaalae  has  bisexual  flowers.  A 
series  of  experimental  self-pollinations, 
within-population  crosses,  and  crosses 
among  occurrences  has  demonstrated 
that  Schiedea  kaalae  experiences 
moderately  strong  inbreeding 
depression.  These  results  indicate  that 
reductions  in  population  size  could 
result  in  expression  of  inbreeding 
depression  among  progeny,  with 
potentially  deleterious  consequences  for 
the  long-term  persistence  of  this  species. 
Consistent  with  the  evidence  for 
inbreeding  depression,  Schiedea  kaalae 
appears  to  be  an  out-crossing  species. 
Under  greenhouse  conditions,  flowers 
do  not  set  seed  unless  hand-pollinated. 
In  the  field,  this  species  was  observed 
being  visited  by  the  introduced  syrphid 
fly.  Simosyrphus  grandicomis.  The  fly 
did  not  appear  to  be  foraging  for  nectar 
but  may  have  been  feeding  on  pollen. 
Individuals  of  Schiedea  kaalae  appear 
to  be  long-lived,  but  there  is  no 
evidence  of  regeneration  from  seed 
under  field  conditions.  Seedlings  of 
Schiedea  kaalae.  like  those  of  other 
Schiedea  species  in  mesic  or  wet  sites, 
are  apparently  consumed  by  introduced 
slugs  and  snails,  which  have  been 
observed  feeding  on  Schiedea 
membranacea,  a  mesic  forest  species 
ftom  Kauai.  In  contrast.  Schiedea 
occurring  in  dry  areas  produce 
abundant  seedlings  following  winter 
rains,  presumably  because  dry  areas 
have  fewer  nonnative  predators.  Little 
else  is  known  about  its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (Service  1998b;  VVeUer 
and  Sakai.  unpublished  data). 

Historically,  Schiedea  kaalae  was 
known  from  the  north-central  and 
south-central  Waianae  Mounteiins  and 
the  northern  Koolau  Mountains  of 
Oahu.  This  species  remains  on  State  and 
private  lands  at  Pahole  Gulch.  Kaluaa 
Gulch,  Puu  Kaua,  Palawai  Gulch. 
Maakua  Gulch,  Huliwai  Gulch,  and 


Makaua  Stream.  The  7  known 
occurrences  contain  only  49  individuals 
(GDSI  2001;  HINHP  Database  2001). 

Schiedea  kaalae  typically  grows  in 
deep  shade  on  steep  slopes,  cliffs,  and 
stream  banks  in  diverse  mesic  and  wet 
forests  at  elevations  between  64  and  869 
m  (210  and  2.850  ft).  Associated  native 
species  include  Alyxia  oliviformis, 
Athyriutn  amottii  (hoio),  Athyrium 
sandwichianum.  Boehmeria  grandis, 
Charpentiera  sp..  Claoxylon 
sandwicense,  Cyrtandra  calpidicarpa, 
Cyrtandra  laxi flora.  Diospyros 
hillebrandii,  Dryopteris  unidentata, 
Freycinetia  arborea,  Hedyotis 
acuminata,  Nothocestrum  longifolium 
(aiea).  Pipturus  albidus,  Pisonia 
sandwicensis,  Pisonia  umbellifera. . 
Pouteria  sandwicensis,  Psychotria 
hathewayi,  Selaginella  arbuscula,  or 
Xylosma  hawaiiense  (maua)  (HINHP 
Database  2001;  Service  1998b). 

The  major  threats  to  Schiedea  kaalae 
are  habitat  degradation  by  feral  pigs  and 
goats:  competition  from  the  nonnative 
plant  species  Ageratina  adenophora, 
Ageratina  riparia.  Blechnum 
appendiculatum,  Christella  parasitica, 
,Clidemia  hirta.  Cordyline  fruticosa, 
Melinus  minutiflora.  Morella  faya,         , 
Opiismenus  hirtellus,  Passiflora 
suberosa,  Psidium  cattleianum,  Psidium 
guajava,  Rubus  rosifolius,  and  Schinus 
terebinthifolius;  fire;  predation  by 
introduced  slugs  and  snails;  and  a  risk 
of  extinction  from  naturally  occurring 
events  and/or  reduced  reproductive 
vigor  due  to  the  small  number  of 
remaining  individuals  (HINHP  Database 
2001;  Service  1998b). 

Schiedea  kealiae  (Ma  oli  oli) 

Schiedea  kealiae,  a  short-lived 
perennial  member  of  the  pink  family 
(Caryophyilaceae),  is  a  subshrub  with 
weakly  ascending  to  sprawling  stems 
that  form  loose  clumps.  The  species  is 
distinguished  from  others  of  this 
endemic  Hawaiian  genus  by  the  length 
of  the  sepals  and  nectaries  and  by  the 
stalkless  glands  found  only  on  the 
flowering  stalk  (Wagner  et  al.  1999). 

Schiedea  kealiae  nas  been  observed  in 
flower  in  December.  A  series  of  self- 
pollinations,  within-population  crosses, 
and  crosses  among  occurrences  has 
demonstrated  that  many  related 
Schiedea  species  experience  moderately 
strong  inbreeding  depression.  These 
results  indicate  that  reductions  in 
population  size  could  result  in 
expression  of  inbreeding  depression 
among  progeny,  with  potentially 
deleterious  consequences  for  the  long- 
term  persistence  of  the  species. 
Individuals  of  Schiedea  kealiae  appear 
to  be  long-lived:  however,  there  is  no 
evidence  of  regeneration  from  seed 


under  field  conditions.  Seedlings  of 
Schiedea  species  occurring  in  mesic  or 
wet  sites  are  apparently  consumed  by 
introduced  slugs  and  snails,  which  have 
been  observed  feeding  on  Schiedea 
membranacea.  a  mesic  forest  species 
from  Kauai.  In  contrast.  Schiedea 
occurring  in  dry  areas  produce 
abundant  seedlings  following  winter 
rains,  presumably  because  dry  areas 
have  fewer  nonnative  predators.  Little 
else  is  known  about  its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (Service  1998b;  Weller 
and  Sakai.  impublished  data). 

Historically.  Schiedea  kealiae  was 
known  from  the  northern  Waianae 
Mountains  and  one  collection  from  the 
Palikea  area,  near  the  southern  end  of 
the  same  mountain  range.  Currently.  4 
occurrences  totaling  between  265  and 
315  plants  are  located  on  the  cliffs 
above  Dillingham  Airfield  and  Camp 
Erdman  and  at  Kaena  Point  at  the 
northern  end  of  the  Waianae  Mountains. 
These  occurrences  are  on  private  and 
State  lands,  as  well  as  State  lands  under 
Federal  jurisdiction  (Army  2001b;  GDSI 
2001:  HINHP  Database  2001). 

Schiedea  kealiae  is  usually  found  on 
steep  slopes  and  cliff  faces  and  bases  in 
dry  remnant  Erythrina  sandwicensis 
forest  at  elevations  between  46  and  341 
m  (151  and  1,118  ft).  Associated  native 
plant  species  include  Bidens  sp.. 
Hibiscus  amottianus,  Lepidium 
bidentatum  (anaunau),  Lipochaeta 
remyi  (nehe),  Myoporum  sandwicense, 
Plumbago  zeylanica,  Psydrax  odorata, 
Sicyos  sp.  (animu),  or  Sida  fallax 
(HINHP  Database  2001). 

The  major  threats  to  Schiedea  kealiae 
are  competition  with  the  nonnative 
plant  species  Leucaena  leucocephala, 
Panicum  maximum,  and  Schinus 
terebinthifolius;  predation  by 
introduced  slugs  and  snails;  lack  of  a 
pollinator;  and  risk  of  extinction  from 
naturally  occurring  events  and/or 
reduced  reproductive  vigor  due  to  the 
small  number  of  existing  occurrences. 
The  Kaena  Point  occurrence  is 
additionally  threatened  by  naturally 
occiuring  rock  slides  and  fire  (HINHP 
Database  2001;  Service  1998b:  61  FH 
53089). 

Silene  perlmanii  (NCN) 

Silene  perlmanii,  a  member  of  the 
pink  family  (Caryophyilaceae),  is  a 
short-lived  perennial  plant  with  stems 
that  are  woody  at  the  base.  It  usually  is 
much  branched  fit)m  the  base  and  often 
forms  clumps.  It  is  the  only  species  of 
the  genus  on  Oahu  and  can  be 
distinguished  from  other  Silene  species 
by  its  white  petals  and  a  calyx  that  is 
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more  than  19  mm  (0.7  in)  long  and 
densely  covered  with  short  hairs 
(Wagner  efai.  1999). 

Suene  perlmanii  flowers  in  the  spring, 
depending  on  climatic  conditions. 
Flowers  last  for  one  day.  Fruits  develop 
in  a  few  weeks.  Little  else  is  known 
about  its  flowering  cycles,  pollination 
vectors,  seed  dispersal  agents,  longevity, 
specific  environmental  requirements, 
and  limiting  factors  (Service  1998b). 

Silene  perlmanii  was  discovered  in 
the  1980s  and  was  known  from  a  few 
individucds  in  two  occurrences  in  the 
southern  Waianae  Moimtains  on  Federal 
and  privately  owned  lands.  The    ■ 
occturences  were  about  1.6  km  (1  mi) 
apart  at  Palikea  and  Palawai  Gulch. 
Since  December  of  1997,  no  individuals 
are  knovtm  to  be  extant  in  the  wild. 
Currently,  this  species  is  known  only 
frt)m  individuals  imder  propagation  at 
the  National  Tropical  Botanical  Garden 
(G.  Koob,  pers.  comm.  2002;  GDSI  2001; 
HINHP  Database  2001;  Service  1998b; 
56  FR  55770). 

Silene  perlmanii  typically  grew  on 
steep  rocky  slopes  in  Acacia  koa- 
Metrosideros  polymorpha  lowland 
mesic  forest  at  elevations  between  493 
and  919  m  (1,617  and  3,014  ft)  (HINHP 
Database  2001:  Service  1998b;  56  FR 
55770). 

The  major  threats  to  Silene  perlmanii 
are  competition  from  the  nonnative 
plant  species  Ageratina  adenophora,  . 
Erigeron  karvinskianus,  Melinis 
minutiflora,  Morella  faya,  Passiflora 
suberosa,  and  Schinus  terebinthifolius; 
habitat  degradation  by  feral  pigs;  and 
the  risk  of  extinction  from  naturally 
occurring  events  and  reduced 
reproductive  vigor  due  to  the  small 
niunber  of  individuals  believed  to  be 
extinct  (HINHP  Database  2001;  Service 
1998b;  56  FR  55770). 

Stenogyne  kanehoana  (NCN) 

Stenogyne  kanehoana  is  a  climbing 
vine  in  the  mint  family  (Lamiaceae) 
with  stems  weakly  four-angled,  hairy, 
and  1  to  2  m  (3  to  6  ft)  long.  Stenogyne 
kanehoana  is  distinguished  frt>m  the 
only  other  member  of  the  genus 
occurring  on  Oahu,  S.  kaalae,  primarily 
by  the  size  and  color  of  its  flowers.  The 
flowers  of  S.  kanehoana  are  large,  white 
to  yellow,  and  tipped  in  pink,  while 
those  of  S.  kaalae  are  small  and  deep 
purple  (Weller  and  Sakai  1999). 

Stenogyne  kanehoana  generally 
flowers  from  February  through  March, 
but  flowering  depends  on  precipitation, 
and  flowers  have  been  noted  from 
January  to  as  late  as  April.  Fruits  matiu-e 
within  six  weeks.  The  lifespan  of  this 
species  appears  to  be  about  seven  to  12 
years.  Little  else  is  known  about  its 
flowering  cycles,  pollination  vectors. 


seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (Service  1998b). 

Stenogyne  kanehoana  was  known 
from  the  east  ridge  of  Puu  Kanehoa  in 
the  Waianae  Mountains,  near  the 
siuiunit  of  the  ridge  connecting  Puu 
Kanehoa  vfith  Puu  Hapapa  to  the  north 
and  Puu  Kaua  to  the  south,  a  distance 
totaling  approximately  2.8  km  (1.7  mi). 
This  population  consisting  of  two  plants 
near  the  summit  of  Puu  Kanehoa  on 
privately  owned  land  was  found  dead 
recently.  An  additional  occurrence  in 
Kaluaa  Gulch  was  discovered  in  2000  by 
Joan  Yoshioka  of  TNCH.  This 
occurrence  consists  of  one  to  six 
individual  plants  and  is  located  on 
privately  owned  land  (GDSI  2001; 
HINHP  Database  2001;  Service  1998b; 
57  FR  20592). 

The  remnant  occurrence  of  Stenogyne 
kanehoana  is  found  in  lowland  mesic 
forest  between  559  and  1,168  m  (1,834 
and  3,831  ft)  elevation.  Associated 
native  plant  species  include  Acacia  koa, 
Alyxia  oliviformis,  Bidens  sp., 
Chamaesyce  sp.,  Cibotium  sp., 
Freycinetia  arborea,  Metrosideros 
polymorpha,  Psychotria  sp.,  or  Scaevola 
sp.  (HINHP  Database  2001). 

The  major  threats  to  Stenogyne 
kanehoana  are  habitat  degradation  and 
competition  for  space,  water,  light,  and 
nutrients  by  the  nonnative  species 
Clidemia  hirta,  Paspalum  conjugatum, 
Passiflora  suberosa,  Psidium 
cattleianum,  and  Schinus 
terebinthifolius.  The  extremely  small 
niunber  of  individual  plants  and  their 
restricted  distribution  increases  the 
potential  for  extinction  frtim  naturally 
occurring  events.  Other  potential  threats 
that  have  been  suggested  include  fire 
and  deforestation,  but,  at  present,  these 
probably  are  not  serious  threats  to  the 
species.  Habitat  degradation  by  feral 
pigs,  predation  by  the  two  spotted 
leafhopper,  and  trampling  by  hikers  are 
also  thought  to  be  threats  to  this  species 
(HINHP  Database  2001;  Service  1998b; 
57  FR  20592). 

Tetramolopium  filiforme  (NCN) 

Tetramolopium  filiforme,  a  short- 
lived perennial  member  of  the  aster 
family  (Asteraceae),  is  a  dwarf  shrub 
from  5  to  15  cm  (2  to  6  in)  tall  with 
complexly  branched  stems.  This  species 
is  distinguished  from  the  other  extant 
species  on  Oahu  by  its  separate  male 
and  female  flowers  both  on  the  same 
plant  and  its  inflorescence  of  one  to  foiur 
heads  (Lowrrey  1999). 

In  cultivation,  Tetramolopium 
filiforme  germinates  in  about  three 
weeks.  Fifteen  weeks  after  germination, 
the  plants  are  approximately  9  cm  (3.5 
in)  high  and  produce  their  first  buds. 


The  first  blossoms  are  noted  about  18 
weeks  after  germination.  During  growrth, 
an  inflorescence  forms  at  the  apex  of 
each  shoot  while  new  shoots  develop 
laterally.  Tetramolopium  filiforme  is 
relatively  short-lived,  usually  living 
fewer  than  five  years.  In  the  wild,  it 
usually  flowers  in  the  late  winter  or 
spring  but  flowering  can  also  be 
induced  by  heavy  rainfall.  Little  else  is 
known  about  its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (Service  1998b). 

Historically,  Tetramolopium  filiforme 
was  known  from  the  northern  Waianae 
Mountains,  fit>m  Ohikilolo  Ridge,  Keaau 
Valley,  and  Makaha  Valley.  This  species 
remains  in  Keaau  Valley,  Kahanahaiki 
Valley,  Makua-Keaau  Ridge.  Lualualei, 
Waianae  Kai,  and  Puu  Kawiwi  on 
Federal,  State,  city,  and  county  lands. 
The  21  known  occurrences  are 
estimated  to  contain  approximately  253 
individuals  (EDA  Database  2001;  GDSI 
2001;  HINHP  Database  2001). 

Tetramolopium  filiforme  typically 
grows  on  dry  cliff  faces  and  ridges  in 
dry  and  mesic  forests  at  elevations  of 
247  to  978  m  (810  to  3.208  ft). 
Associated  native  species  include 
Artemisia  australis,  Bidens  torta.  Carex 
meyenii,  Dodonaea  viscosa,  Peperomia 
tetraphylla  (ala  ala  wai  nui).  Schiedea 
sp.,  or  Sida  fallax  (HINHP  Database 
2001). 

The  major  threats  to  Tetramolopium 
filiforme  are  habitat  degradation  by  feral 
goats;  competition  irom  the  nonnative 
plant  species  Acacia  confusa,  Ageratina 
riparia,  Erigeron  karvinskianus, 
Kalanchoe  piimatd,  Lantana  camara, 
Leucaena  leucocephala,  Melinis 
minutiflora,  Melinis  repens,  and 
Schinus  terebinthifolius;  fire;  potential 
impacts  from  military  activities; 
trampling  or  collection  by  humans  on  or 
near  trails;  and  a  risk  of  extinction  frtim 
naturally  occiuring  events  and/or 
reduced  reproductive  vigor  due  to  the 
small  niunber  of  remaining  occurrences 
(HINHP  Database  2001;  Service  1998b). 

Tetraplasandra  gymnocarpa  (Oheohe) 

Tetraplasandra  gymnocarpa,  a  long- 
lived  perennicd  member  of  the  ginseng 
family  (Araliaceae),  is  a  tree  2.5  to  10  m 
(8  to  33  ft)  tall  with  7  to  21  leathery, 
oval  to  elliptic  leaflets  per  leaf. 
Tetraplasandra  gymnocarpa  is 
distinguished  bom  all  other  species  in 
the  genus  in  that  its  ovary  appears 
placed  fully  above  the  base  of  the  flower 
(Lowrey  1999). 

This  species  has  been  observed  in 
flower  in  November  1991  and  in  fruit  in 
May,  September,  and  November.  Little 
else  is  known  about  its  flowering  cycles, 
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pollination  vectors,  seed  dispersal 
agents,  longevity,  speciflc 
environmental  requirements,  and 
limiting  factors  (Service  1998b). 

Tetraplasandra  gymnocarpa  was 
historically  known  from  Punaluu, 
Waikakalaua  Gulch,  Mount  Olympus, 
and  the  region  between  Niu  and 
VVailupe,  all  in  the  Koolau  Mountains  of 
Oahu.  This  species  was  also  sighted  in 
the  Waianae  Range  at  Palikea  in  1954. 
Currently,  30  occurrences  are  scattered 
along  the  summit  ridges  of  the  Koolau 
Mountains  from  the  region  of  Paumalu 
at  the  northern  extreme  to  Kuliouou  and 
Waimanalo  at  the  southeastemmost 
point,  on  Federal,  State,  city,  and 
county  lands.  Fewer  than  100 
individuals  are  known  (EDA  Database 
2001:  GDSI  2001;  HINHP  Database 
2001). 

Tetraplasandra  gymnocarpa  is 
typically  found  on  windswept  summit 
ridges,  on  slopes,  or  in  gullies  in  wet  or 
sometimes  mesic  lowland  forests  and 
shrublands  between  elevations  of  93 
and  959  m  (305  and  3,146  ft). 
Associated  native  plant  species  include 
Acacia  koa.  Antidesma  platyphyllum, 
Bidens  sp.,  Bobea  elatior,  Broussaisia 
argiita,  Cheirodendron  sp.,  Cibotium 
chamissoi,  Cibotium  spp.,  Cyanea 
bumboltiana,  Dicranopteris  linearis. 
Diplopterygium  pinnatum,  Dubautia 
laxa,  Freycinetia  arborea,  Hedyotis 
fosbergii  (manono),  Hedyotis  terminalis, 
Labordia  sp.,  Lobelia  hypoleuca 
(kuhiaikamoowahie),  Machaerina 
angusti folia,  Melicope  spp., 
Metrosideros  polymorpha,  Myrsine 
fosbergii  (kolea),  Pouteria  sandwicensis, 
Psychotria  spp..  Sadleria  spp., 
Syzygium  sandwicensis,  Tetraplasandra 
oahuensis  (ohe  mauka),  or  Wikstroemia 
sp.  (HINHP  Database  2001:  Service 
1998b:  59  FR  14482). 

The  major  threats  to  Tetraplasandra 
gymnocarpa  are  competition  with  the 
nonnative  plant  species  Aleurites 
moluccana,  Araucaria  columnaris 
(Norfolk  Island  pine),  Ardisia  elliptica 
(shoebutton  ardisia),  Axonopus 
fissifolius,  Clidemia  hirta,  Erigeron 
karvinskianus.  Eucalyptus  sp.  (gum 
tree),  Paspalum  conjugatum,  Psidium 
cattleianum,  Pterolepis  glomerata, 
Sacciolepis  indica,  and  Setaria 
palmifolia;  the  two-spotted  leafhopper: 
habitat  degradation  by  feral  pigs:  and 
reduced  reproductive  vigor  due  to  the 
species'  limited  gene  pool  as  a 
consequence  of  the  small  number  of 
extant  individuals  (HINHP  Database 
2001:  Service  1998b:  59  FR  14482). 

^  Trematolobelia  singularis  (NCN) 

Trematolobelia  singularis,  a  short- 
lived perennial  member  of  the 
bellflower  family  (Campanulaceae),  is 


an  unbranched  shrub  with  stems  0.6  to 
1.5  m  (2  to  5  ft)  long.  This  species 
differs  irom  others  of  this  endemic 
Hawaiian  genus  by  the  unbranched, 
erect  flowering  stalk  (Lammers  1999). 

This  species  has  been  observed  in 
flower  in  October  and  has  wind 
dispersed  seeds.  Little  else  is  known 
about  its  flowering  cycles,  pollination 
vectors,  seed  dispersal  agents,  longevity, 
specific  environmental  requirements, 
and  limiting  factors  (Service  1998b). 

Trematolobelia  singularis  has  been 
reported  only  from  the  southern  Koolau 
Mountains.  Approximately  165  plants 
are  known  from  3  occurrences  at 
Moanalua-Tripler  Ridge  summit  to  Puu 
Keahiakahoe,  Konahuanui,  and  Puu 
Lanipo.  These  occurrences  are  found  on 
State  and  private  lands  (GDSI  2001: 
HINHP  Database  2001). 

This  species  usually  grows  on  steep, 
windswept  cliff  faces  or  slopes  in 
Metrosideros  polymorpha-Dicranopteris 
linearis  lowland  wet  shrubland  from 
545  to  953  m  (1,788  to  3,126  ft) 
elevation.  Associated  native  plant 
species  include  Broussaisia  arguta, 
Cibotium  sp.,  Dubautia  laxa,  Eugenia 
sp.  (nioi),  Melicope  sp.,  Sadleria  sp.,  or 
Wikstroemia  sp.  (HINHP  Database  2001: 
Service  1998b:  61  FR  53089). 

The  major  threats  to  Trematolobelia 
singularis  are  habitat  degradation  by 
feral  pigs,  potential  predation  by  rats 
and  slugs,  competition  with  the 
aggressive  nonnative  plant  species 
Clidemia  hirta,  and  a  risk  of  extinction 
from  naturally  occurring  events  and/or 
reduced  reproductive  vigor  due  to  the 
small  number  of  extant  occurrences 
(HINHP  Database  2001;  Service  1998b: 
61  FR  53089). 

Urera  kaalae  (Opuhe) 

Urera  kaalae,  a  long-lived  perennial 
member  of  the  nettle  family 
(Urticaceae),  is  a  small  tree  or  shrub  3 
to  7  m  (10  to  23  ft)  tall.  This  species  can 
be  distinguished  from  the  other 
Havyaiian  species  of  the  genus  by  its 
heart-shaped  leaves  (Wagner  et  al. 
1999). 

Urera  kaalae  has  been  observed 
flowering  in  the  spring.  It  is  difficult  to 
predict  when  seeds  will  be  produced 
and  they  are  often  sterile.  This  may  be 
an  indication  of  poUinator  limitation. 
The  plants  are  fast-growing.  Little  else  is 
known  about  its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
envirorunental  requirements,  and 
limiting  factors  (Service  1998b). 

Historically.  Urera  kaalae  was  known 
from  the  central  to  southern  windward 
Waianae  Mountains,  from  Waianae  Uka 
to  Kupehau  Gulch.  This  species  now 
occurs  only  in  North  and  South 


Ekahanui,  Pualii  Gulch,  Halona  Gulch, 
Kaluaa  Gulch,  North  and  South  Palawai, 
Puu  Hapapa,  Napepeiauolelo  Gulch, 
and  Waianae  Kai  on  Federal,  State,  and 
private  lands.  The  12  known 
occurrences  contain  approximately  41 
individuals  (EDA  Database  2001;  GDSI 
2001;  HINHP  Database  2001). 

Urera  kaalae  typically  grows  on 
slopes  and  in  gulches  in  diverse  mesic 
forest  at  elevations  of  439  to  1,074  m 
(1,440  to  3,523  ft).  Associated  native 
species  include  Alyxia  oliviformis, 
Antidesma  platyphyllum,  Asplenium 
kaulfusii,  Athyrium  sp.,  Canavalia  sp., 
Charpentiera  sp.,  Chamaesyce  sp., 
Claoxylon  sandwicense,  Diospyros 
hillebrandii,  Doryopteris  sp..  Freycinetia 
arborea,  Hedyotis  acuminata,  Hibiscus 
sp..  Nestegis  sandwicensis,  Piptui^s 
albidus,  Pleomele  sp..  Pouteria 
sandwicensis,  Psychotria  sp..  Senna 
gaudichaudii  (kolomona).  Streblus 
pendulinus,  Urera  glabra,  or  Xylosma 
hawaiiense  (HINHP  Database  2001; 
Service  1998b;  Wagner  et  al.  1999;  61 
FR  53089). 

The  major  threats  to  Urera  kaalae  are 
habitat  degradation  by  feral  pigs: 
competition  from  the  nonnative  plant 
species  Buddleia  asiatica,  Christella 
parasitica;  Clidemia  hirta,  Heliocarpus 
popayaensis,  Melinis  minutiflora, 
Morella  faya,  Passiflora  suberosa, 
Pimenta  dioica,  Psidium  cattleianum, 
Psidium  guajava,  Rubus  rosifolius,  and 
Schinus  tereb'inthif alius;  fire;  rockslides; 
and  a  risk  of  extinction  from  naturally- 
occurring  events  and/or  reduced 
reproductive  vigor  due  to  the  small 
number  of  remaining  individuals 
(HINHP  Database  2001;  Service  1998b;  . 
61  FR  53089). 

Viola  chamissoniana  ssp. 
chamissoniana  (Pamakani)  v 

Viola  chamissoniana  ssp. 
chamissoniana,  a  short-lived  perennial 
member  of  the  violet  family  (Violaceae). 
is  a  branched  shrub  up  to  90  cm  (3  ft) 
tall.  This  subspecies  can  be 
distinguished  from  the  other  members 
of  the  genus  in  the  Waianae  Mountains 
by  the  small  size  of  its  leaves  (Wagner 
et  al.  1999). 

Viola  chamissoniana  ssp. 
chamissoniana  has  been  observed  in 
frniit  and  flower  in  April.  August,  and 
October.  No  further  information  is 
available  on  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  or  limiting 
factors  (Service  1998b). 

Historically,  Viola  chamissoniana 
ssp.  chamissoniana  was  known  from  the 
central  and  southern  Waiapae 
Mountains  and  Makaleha  Valley.  This 
taxon  now  occiu-s  on  Kamaileunu  Ridge, 
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Palikea  Ridge  (between  Nanakuli  and 
Lualualei),  Puu  Hapapa,  Makua-Keaau 
Ridge,  Halona,  and  Puu  Kumakalii  on 
Federal,  State,  city,  and  county  lands. 
The  15  known  occurrences  contain  59 
individuals  (EDA  Database  2001;  GDSI 
2001 ;  HINHP  Database  2001 ). 

Viola  chamissoniana  ssp. 
chamissoniana  t5rpically  grows  on  dry 
cliffs,  rocky  ledges,  and  steep  slopes  in 
mesic  shrubland  and  cliff  vegetation  at 
elevations  of  414  to  1,149  m  (1,358  to 
3,769  ft).  Associated  native  species 
include  Artemisia  australis,  Bidens 
torta,  Carex  meyenii,  Chamaesyce  sp.. 
Dodonaea  viscosa,  Dubautia  sp., 
Eragrostis  sp.,  Leptecophylla 
tameiameiae,  Lipochaeta  tenuis, 
Metrosideros  polymorpha,  Peperomia 
sp.,  Rumex  sp.,  Schiedea  sp.,  or  Sida 
fallax  (HINHP  Database  2001 ;  Service 
1998b:  56  FR  55770). 

The  major  threats  to  Viola 
thamissoniana  ssp.  chamissoniana  are 
habitat  degradation  by  feral  goats  and 
pigs:  competition  from  the  nonnative 
plant  species  Ageratina  adenophora, 
Ageratina  riparia,  Erigeron 
karvinskianus,  Melinis  minutiflora, 
Morella  faya,  and  Schinus 
terebinthifolius;  fire;  landslides:  and  a 
risk  of  extinction  from  naturally- 
occurring  events  and/ or  reduced 
reproductive  vigor  due  to  the  small 
number  of  remaining  individuals 
(HINHP  Database  2001;  Service  1998b; 
56  FR  55770). 

Viola  oahuensis  (NCN) 

Viola  oahuensis,  a  short-lived 
perennial  member  of  the  violet  family 
(Violaceae),  is  usually  an  erect, 
imbranched  subshrub  6  to  40  cm  (2.4  to 
16  in)  tall.  This  species  is  distinguished 
from  other  Hawaiian  members  of  the 
genus  by  the  shape  of  the  stipules  (leaf 
bracts),  the  length  of  the  leaf  stalks,  and 
the  length  and  papery  textiue  of  the 
leaves  (Wagner  et  al.  1999). 

Viola  oahuensis  has  been  observed 
flowering  in  August  and  September. 
Little  else  is  known  about  its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (Service  1998b). 

Historically,  Viola  oahuensis  was 
known  from  1 7  occurrences  in  the 
Koolau  Mountains  of  Oahu,  scattered 
over  about  a  37  km  (23  mi)  distance 
from  Puu  Kainapuaa  to  Palolo.  The  18 
extant  occiurences,  which  total  fewer 
than  200  individuals,  are  now  foiuid 
from  the  Kawainui-Koloa  summit  divide 
to  the  Waimalu-Koolaupoko  divide  on 
Federal.  State,  and  private  lands  (EDA 
Database  2001;  GDSI  2001;  HINHP 
Database  2001).  '' 


Viola  oahuensis  is  generally  found  on 
exposed,  windswept  ridges  of  moderate 
to  steep  slope  in  wet  Metrosideros 
polymorpha-Dicranopteris  linearis 
shrublands  and  Metrosideros 
polymorpha  mixed  montane  bogs  in  the 
cloud  zone  from  415  to  959  m  (1,361  to 
3,146  ft)  elevation.  This  species 
tjTJically  grows  among  wind-stimted 
Antidesma  sp.,  Bidens  macrocarpa, 
Broussaisia  arguta,  Cibotium  sp., 
Dubautia  laxa,  Hedyotis  terminalis, 
Labordia  sp.,  Machaerina  sp.,  Melicope 
sp.,  Sadleria  sp.,  Syzygium 
sandwicensis,  Vaccinium  sp.,  or 
Wikstroemia  sp.  (HINHP  Database  2001; 
Service  1998b:  61  FR  53089). 

The  primary  threats  to  Viola 
oahuensis  are  habitat  degradation  and/ 
or  destruction  by  feral  pigs;  potential 
impacts  fivm  military  activities; 
competition  with  the  normative  plants 
Axonopus  fissifolius,  Clidemia  hirta, 
Paspalum  conjugatum,  Psidium 
cattleianum,  and  Pterolepis  sp.  (NCN); 
and  risk  of  extinction  from  natiu-ally 
occurring  events  and/or  reduced 
reproductive  vigor  due  to  the  small 
number  of  occiurences  (HINHP 
Database  2001:  Service  1998b:  61  FR 
53089). 

» 

Multi-Island  Species 

Adenophorus  periens  (Pendent  kihi 
fern) 

Adenophorus  periens,  a  member  of 
the  grammitis  family  (Granunitidaceae) 
and  a  short-lived  perennial,  is  a  small, 
pendent,  epiphytic  (not  rooted  on  the 
ground)  fern.  This  species  differs  from 
other  species  in  this  endemic  Hawaiian 
genus  by  having  hairs  along  the  pinna 
margins,  by  the  piimae  being  at  right 
angles  to  the  midrib  axis,  by  the 
placement  of  the  sori  on  the  pinnae,  and 
by  the  degree  of  dissection  of  each 
piima  (Liimey  1989). 

Little  is  knov\m  about  the^fe  history 
of  Adenophorus  periens,  which  seems 
to  grow  only  in  closed  canopy  dense 
forest  with  high  humidity.  Its  breeding 
system  is  imknown,  but  outbreeding  is 
very  likely  to  be  the  predominant  mode 
of  reproduction.  Spores  are  dispersed  by 
wind,  possibly  by  water,  and  perhaps  on 
the  feet  of  birds  or  insects.  Spores  lack 
a  thick  resistant  coat,  which  may 
indicate  their  longevity  is  brief, 
probably  measured  in  days  at  most.  Due 
to  the  weak  differences  between  the 
seasons  in  the  habitats  where  this 
species  is  foimd,  there  seems  to  be  no 
evidence  of  seasonality  in  growth  or 
reproduction.  Additional  information 
on  reprdductive  cycles,  longevity, 
specific  environmental  requirements, 
and  limiting  factors  is  not  available 
(Linney  1989). 


Historically,  Adenophorus  periens 
was  known  from  Kauai,  the  Koolau 
Mountains  of  Oahu,  Lanai,  Maui,  and 
the  island  of  Hawaii.  Currently,  it  is 
known  from  several  locations  on  Kauai, 
Molokai,  and  Hawaii.  This  species  is  no 
longer  extant  on  the  island  of  Oahu.  It 
was  collected  in  1909  on  the  west  ridge 
of  Palolo  Crater  and  the  west  ridge  of 
Palolo  Valley  (HINHP  Database  2001). 

Adenophorus  periens  grows 
epiphytically  on  trees  in  Metrosideros 
polymorpha  and  Metrosideros  rugosa 
wet  forests  between  309  and  867  m 
(1,014  and  2,844  ft)  elevation. 
Associated  native  plant  species  include 
Cheirodendron  spp.,  Cibotium  sp., 
Dicranopteris  linearis,  Hedyotis 
terminalis,  Machaerina  angustifolia.  or 
Syzygium  sandwicensis  (HINHP 
Database  2001). 

Nothing  is  knovini  of  the  threats  to 
Adenophorus  periens  on  Oahu  because 
the  species  was  last  collected  there  in 
1909  (Service  1999:  59  FR  56333). 

Alectryon  macrococcus  (Mahoe) 

Alectryon  macrococcus,  a  member  of 
the  soapberry  family  (Sapindaceae), 
consists  of  two  varieties,  macrococcus 
and  auwahiensis,  both  trees  with  . 
reddish-brown  branches  and  leaves  with 
one  to  five  pairs  of  sorrietimes 
asymmetrical  egg-shaped  leaflets.  On 
leaves  of  young  A.  macrococcus  var. 
macrococcus  plants,  the  underside  of 
the  leaf  has  dense  brown  hairs. 
Alectryon  macrococcus  var. 
auwahiensis  is  only  found  on  the  island 
of  Maui.  The  only  member  of  its  genus 
found  in  Hawaii,  this  species  is 
distinguished  from  other  Hawaiian 
members  of  its  family  by  being  a  tree 
with  a  hard  fruit  2.5  cm  (1  in)  or  more 
in  diameter  (Wagner  et  al.  1999). 

Alectryon  macrococcus  is  a  relatively 
slow-growing,  long  lived  tree  that  grows 
in  xeric  to  mesic  sites  and  is  adapted  to 
periodic  drought.  Little  else  is  known 
about  the  life  history  of  this  species. 
Flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  and  specific 
envirorunental  requirements  are 
unknown  (Service  1997). 

Cvurenlly  and  historically,  Alectryon 
macrococcus  var.  macrococcus  occurs 
on  Kauai,  Oahu,  Molokai.  and  Maui.  On 
Oahu,  there  are  a  total  of  82  occurrences 
containing  around  300  individuals. 
These  occurrences  are  foimd  in  Kapuna 
Gulch,  Huliwai  Gulch,  Kaluaa  Gulch, 
Ekahanui  Gulch.  Manuwai  Gulch, 
Mohiakea  Gulch.  Makua  Valley.  Puu  Ku 
Makalii.  Nanakuli-Lualualei  Ridge, 
Palikea  Gulch,  Makaha,  Pahole  Gulch. 
Makaleha  Valley.  Waianae  Kai,  Waieli 
Gulch,  Kaluakauila  Gulch.  Kaaua  Gulch, 
Puu  Hapapa,  Mikilua  subdistrict, 
Kaaawa  Gulch,  and  Napepeiauolelo 
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Gulch  on  Federal,  State,  city,  county, 
and  private  lands  (EDA  Database  2001: 
GDSI  2001;  HINHP  Database  2001; 
Wagner  et  al.  1999;  EDA,  in  litt.  2001). 

Alectryon  macrococcus  var. 
macrococcus  grows  on  slopes  or  ridges, 
or  in  gulches,  within  mesic  lowland 
forests  between  elevations  of  367  and 
941  m  (1,204  and  3,086  ft).  Associated 
native  plant  species  include  Alyxia 
oliviformis,  Antidesma  platyphyllum, 
Canavalia  sp.,  Charpentiera  sp.. 
Claoxylon  sandwicense,  Diospyros 
hillebrandii,  Diospyros  sandwicensis. 
Diplazium  sandwichianum. 
Elaeocarpus  bifidus.  Hibiscus 
arnottianus.  Metrosideros  polymorpha. 
Myrsine  lanaiensis,  Neraudia  sp., 
Nestegis  sandwicensis,  Pipturus  albidus. 
Pisonia  sandwicensis,  Pisonia 
umhellifera,  Pouteria  sandwicensis, 
Psychotria  bathewayi,  Psydrax  odorata, 
Streblus  pendulinus,  or  Xylosma  sp. 
(HINHR, Database  2001). 

The  threats  to  Alectryon  macrococcus 
var.  macrococcus  on  Oahu  are  habitat 
degradation  by  feral  goats  and  pigs; 
competition  with  the  nonnative  plant 
species  Aleurites  moluccana,  Blechnum 
appendiculatum.  Buddleia  asiatica, 
Christella  parasitica,  Clidemia  hirta, 
Heliocarpos  popayanensis,  Lanatana 
camara,  Melinus  minutiflora, 
Opiismenus  hirtellus,  Passiflora 
suberosa,  Pennisetum  clandestinum 
(kikuyu  grass),  Psidium  cattleianum, 
Psidium  guajava,  Rubus  msifolius, 
Schinus  terebinthif alius,  Syzygium 
cumini,  and  Toona  ciliata;  damage  from 
the  black  twig  borer;  seed  predation  by 
rats,  mice  (Mus  domesticus),  and 
insects;  fire;  depressed  reproductive 
vigor;  loss  of  pollinators;  and,  due  to  the 
very  small  remaining  number  of 
individuals  and  their  limited 
distribution,  a  single  natural  or  human- 
caused  environmental  disturbance, 
which  could  easily  be  catastrophic 
(Service  1997;  57  FR  20772). 

Bonamia  menziesii  (NGN) 

Bonamia  menziesii,  a  member  of  the 
morning-glory  family  (Gonvolvulaceae) 
and  a  short-lived  perennial,  is  a  vine 
with  twining  branches  that  are  fuzzy 
when  young.  This  species  is  the  only 
member  of  the  genus  that  is  endemic  to 
the  Hawaiian  Islands  and  differs  from 
other  genera  in  the  family  by  its  two 
styles,  longer  stems  and  petioles,  and 
rounder  leaves  (Austin  1999). 

Little  is  known  about  the  life  history 
of  Bonamia  menziesii.  Little  else  is 
known  about  its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (Service  1999). 


Historically,  Bonamia  menziesii  was 
known  from  Kauai,  the  Waianae 
Mountains  of  Oahu,  Molokai,  Maui,  and 
the  island  of  Hawaii.  Currently,  this 
species  is  extant  on  Kauai,  Oahu,  Lanai, 
Maui,  and  Hawaii.  There  are  18  total 
occurrences  on  Oahu,  containing  a  total 
of  fewer  than  100  plants.  These 
occurrences  are  found  in  Niu  Valley. 
Makaleha  Valley,  Makua-Keaau  Ridge, 
Wailupe,  Waialae  Nui-Kapakahi  Ridge 
and  Kapakahi  Gulch,  Kaluakauila 
Gulch%  Keawaula.  Hawaii  Loa  Ridge  and 
Kului  Gulch,  Nanakuli  Valley. 
Kuaokala,  Halona,  Waialae  Iki,  Kapuna 
Gulch,  Mikilua,  Waianae  Kai,  and 
Alaiheihe  Gulch  on  Federal,  State,  and 
private  lands  (EDA  Database  2001;  GDSI 
2001 :  HINHP  Database  2001 ).  ( 

Bonamia  menziesii  is  found  on  Oahu 
on  steep  slopes  or  level  ground  in  dry 
or  mesic  forest  in  open  or  closed  canopy 
at  elevations  between  31  and  809  m  (102 
and  2,654  ft).  Associated  native  species 
include  Acacia  koa.  Alyxia  oliviformis, 
Dianella  sandwicensis,  Diospyros 
sandwicensis,  Dodo'naea  viscosa, 
Erythrina  sandwicensis.  ,Hedyotis 
terminalis,  Leptecophylla  tameiameiae, 
Melicope  sp.,  Metrosideros  polymorpha, 
Myoporum  sandwicense,  Nestegis 
sandwicensis,  Pisonia  sp.,  Pittosporum 
sp..  Pleomele  sp.,  Pouteria 
sandwicensis,  Psydrax  odorata, 
Rauvolfia  sandwicensis,  Sapindus 
oahuensis,  Sicyos  sp.,  Sida  fallax,  or 
Waltheria  indica  (HINHP  Database 
2001;  Service  1999). 

The  primary  threats  to  Bonamia 
menziesii  on  Oahu  are  habitat 
degradation  and  possible  predation  by 
wild  and  feral  pigs,  goats,  and  cattle; 
competition  with  the  nonnative  plant 
species  Aleurites  moluccana,  Grevillea 
robusta,  Hyptis  pectinate,  Kalanchoe 
pinnata,  Lantana  camara,  Leucaena 
leucocephala,  Melia  azedarach, 
Montanoa  hibiscifolia,  Panicum 
maximum,  Passiflora  suberosa, 
Pennisetum  setaceum  (fountain  grass). 
Pimento  dioica,  Psidium  cattleianum, 
Rivina  humilis,  Schinus  terebinthifolius, 
Syzygium  cumini,  and  Toona  ciliata; 
fire;  and  nonnative  insect  [Physomerus 
grossipes);  and  potential  impacts  from 
military  activities  (HINHP  Database 
2001;  Service  1999;  59  FR  56333). 

Cenchrus  agrimonioides  (Kamanomano) 

Cenchrus  agrimonioides,  a  member  of 
the  grass  family  (Poaceae)  and  a  short- 
lived pereimial.  has  leaf  blades  that  are 
flat  or  folded  and  that  have  a  prominent 
midrib.  There  are  two  varieties.  C. 
agrimonioides  var.  laysanensis  and  C. 
agrimonioides  var.  agrimonioides.  They 
differ  from  each  other  in  that  var. 
agrimonioides  has  smaller  burs,  shorter 
stems,  and  narrower  leaves.  This  species 


is  distinguished  from  others  in  the 
genus  by  the  cylindrical  to  lance-shaped 
bur  and  the  arrangement  and  position  of 
the  bristles  (O'Conner  1999). 

Little  is  known  about  the  life  history 
of  Cenchrus  agrimonioides.  Little  else  is 
known  about  its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors,  except  that  this  species 
has  been  observed  to  produce  fruit  year- 
round  (Service  1999;  65  FR  53108). 

Historically,  Cenchrus  agrimonioides 
var.  agrimonioides  was  known  from  the 
Waianae  Mountains  of  Oahu,  Lanai, 
Maui,  and  an  undocumented  account 
from  the  island  of  Hawaii.  Cenchrus 
agrimonioides  var.  laysanensis  was 
historically  and  currently  only  known 
from  the  Northwest  Hawaiian  Islands. 
Currently,  Cenchrus  agrimonioides  var. 
agrimonioides  is  known  from  Oahu  and 
Maui;  on  Oahu  from  a  total  of  7 
occurrences  containing  between  113 
and  118  individuals.  These  occurrences 
are  found  in  Pahole  Gulch,  on  Makaha- 
Waianae  Kai  Ridge,  in  or  near 
Kahanahaiki  Gulch,  in  east  Makaleha. 
Puu  Kaua,  Huliwai  Gulch,  and  in  Pualii 
drainage,  on  Federal,  State,  city,  county, 
and  private  lands  (EDA  Database  2001; 
GDSI  2001;  HINHP  Database  2001; 
Service  1999;  61  FR  53108). 

Cenchrus  agrimonioides  var. 
agrimonioides  on  Oahu  is  usually  found 
on  dry  upper  slopes  or  ridges  in 
lowland  mixed  mesic  forest  at 
elevations  between  357  and  890  m 
(1.171  and  2,919  ft).  Associated  native 
plant  species  include  Acacia  koa, 
Alyxia  oliviformis,  Bobea  sp..  Carex 
wahuensis,  Chamaesyce  multiformis, 
Coprosma  foliosa,  Diospyros 
sandwicensis,  Eragrostis  variabilis, 
Gahnia  beecheyi  (NGN).  Leptecophylla 
tameiameiae,  Metrosideros  polymorpha, 
Nestegis  sandwicensis,  Psydrax  odorata, 
or  Psychotria  sp.  (HINHP  Database  2001; 
EDA,  in  litt.  2001). 

The  major  threats  to  Cenchrus 
agrimonioides  var.  agrimonioides  on 
Oahu  are  habitat  degradation  and/or 
destruction  by  feral  pigs;  competition 
with  the  nonnative  plant  species 
Ageratina  riparia,  Blechnum 
appendiculatum,  Casuarina  sp.. 
Clidemia  hirta,  Grevillea  robusta, 
Paspalum  cpnjugatum.  Passiflora 
suberosa,  Psidium  cattleianum,  Rubus 
argutus,  and  Schinus  terebinthifolius; 
trampling  and  fire  from  military 
activities;  and  a  risk  of  extinction  from 
naturally  occurring  events  and/or 
reduced  reproductive  vigor  due  to  the 
small  number  of  existing  individuals 
(HINHP  Database  2001;  Service  1999;  61 
FR  53108). 
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Centaurium  sebaeoides  (Awiwi) 

Centaurium  sebaeoides,  a  member  of 
the  gentian  family  (Gentianaceae),  is  an 
annual  herb  with  fleshy  leaves  and 
stalkless  flowers.  This  species  is 
distinguished  fit»m  C  erythraea  (bitter 
herb),  which  is  naturalized  in  Hawaii, 
by  its  fleshy  leaves  and  the  unbranched 
arrangement  of  the  flower  cluster 
(Wagner  et  al.  1999), 

Centaurium  sebaeoides  has  been 
observed  flowering  in  April.  Flowering 
may  be  induced  by  heavy  rainfall. 
Occurrences  are  foimd  in  dry  areas,  and 
plants  are  more  likely  to  be  found 
following  heavy  rains.  Little  else  is 
known  about  its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
enviroiunental  requirements,  and 
limiting  factors  (56  FR  55770). 

Historically  and  currently, 
Centaurium  sebaeoides  is  known  from 
Kauai.  Oahu.  Molokai,  Lanai,  and  Maui. 
Currently  on  Oahu.  2  occiurences  of  this 
species  remain  with  a  tot^  of  between 
60  an^  80  individuals  at  Kaena  Point 
and  Koko  Head  on  State,  city,  and 
county  lands  (HINHP  Database  2001; 
Service  1999;  Wagner  et  al.  1999). 

Centaurium  sebaeoides  typically 
grows  in  volcanic  or  clay  soils  or  on 
cliffs  in  arid  coastal  areas  or  on  coral 
plains  below  368  m  (1,207  ft)  elevation. 
Associated  native  species  include 
Artemisia  sp.,  Bidens  sp..  facquemontia 
ovalifolia,  Lipochaeta  succulenta 
(nehe).  or  Lysimachia  sp.  (kolokolo 
kuahiwi)  (HINHP  Database  2001; 
Wagner  et  al.  1999;  56  FR  55770). 

The  major  threats  to  Centaurium 
sebaeoides  on  Oahu  are  habitat 
degradation  by  feral  goats  and  cattle, 
competition  from  the  nonnative  plant 
species  Leucaena  leucocephala, 
trampling  by  humans  on  or  near  trails, 
fire,  and  a  risk  of  extinction  from 
naturally  occurring  events  due  to  the 
small  number  of  existing  occurrences 
and  individuals  (56  FR  55770;  Service 
1999). 

Colubrina  oppositifolia  (Kauila) 

Colubrina  oppositifolia,  a  member  of 
the  buckthorn  family  (Rhamnaceae)  and 
a  long-lived  perennial,  is  a  tree  with 
extremely  hard  red  wood.  This  species 
is  readily  distinguished  from  the  other 
species  in  Hawaii  by  its  opposite  leaf 
position,  dull  leaf  siu-face.  and  entire 
leaf  margins  (Wagner  et  al.  1999). 

Colubrina  oppositifolia  has  been 
observed  in  flower  during  January.  June, 
September,  and  December  and  in  fruit 
during  January.  June,  and  September. 
Little  else  is  knowm  about  its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 


environmental  requirements,  and 
limiting  factors  (HINHP  Database  2001). 

Historically  and  currently.  Colubrina 
oppositifolia  was  known  from  Oahu. 
Maui,  and  the  island  of  Hawaii. 
Currently,  there  is  a  total  of  5 
occurrences  containing  61  individuals 
on  Oahu.  These  occiurences  are  found 
in  Kaiunokunui  Gulch,  Makaleha 
Valley,  and  Manuwai  Gulch  on  State 
and  private  lands  (GDSI  2001;  HINHP 
Database  2001). 

Colubrina  oppositifolia  is  foimd  in 
lowland  dry  and  mesic  forests 
dominated  by  Diospyros  sandwicensis  at 
elevations  between  277  and  761  m  (909 
and  2.496  ft).  Associated  native  species 
include  Alyxia  oliviformis,  Nestegis 
sandwicensis,  Psydrax  odorata, 
Reynoldsia  sandwicensis,  or  Sapindus 
oahuensis  (HINHP  Database  2001). 

The  threats  to  this  species  on  Oahu 
are  habitat  destruction  by  feral  pigs  and 
goats;  competition  with  the  normative 
plant  species  Aleurites  moluccana, 
Lantana  camara,  Pennisetum  setaceum, 
Psidium  cattleianum,  Schinus 
terebinthifojius,  and  Syzygium  cumini; 
damage  from  the  black  twig  borer  and 
Chinese  rose  beetle;  fire;  potential 
impacts  from  military  activities;  and  a 
risk  of  extinction.from  naturally 
occurring  events  due  to  the  small 
number  of  existing  occurrences  and 
individuals  (HINHP  Database  2001; 
Service  1996c;  59  FR  10305). 

Ctenitis  squamigera  (Pauqa) 

Ctenitis  squamigera,  a  short-lived 
member  of  the  woodfern  family 
(Aspleniaceae),  has  a  rhizome  creeping 
above  the  ground  that  is  densely 
covered  with  scales  similar  to  those  on 
the  lower  part  of  the  leaf  stalk.  It  can  be 
readily  distinguished  from  other 
Hawaiian  species  of  Ctenitis  by  the 
dense  covering  of  tan-colored  scales  on 
its  frond  (Degener  and  Degener  1957; 
Wagner  and  Wagner  1992). 

Little  else  is  known  about  its 
flowering  cycles,  pollination  vectors,     , 
seed  dispersal  agents,  longevity,  specific 
^enviroiunental  requirements,  and 
limiting  factors  for  Ctenitis  squamigera 
(Service  1998a). 

Historically,  Ctenitis  squamigera  was 
recorded  from  Kauai,  the  Koolau  and 
Waiemae  Mountains  of  Oahu,  Molokai, 
Maui,  and  the  icland  of  Hawaii.  This 
species  is  currently  extant  on  Oahu, 
Molokai,  Lanai,  and  Maui.  Ciurently  on 
Oahu,  8  occiurences  with  more  than  80 
individuals  are  found  in  Makaleha 
Valley.  Kaaawa  Gulch.  Makua  Valley, 
and  Waianae  Kai  Forest  Reserve  on 
Federal.  State,  and  private  lands  (EDA 
Database  2001;  GDSI  2001;  HINHP 
Database  2001). 


Ctenitis  squamigera  is  found  on  gentle 
to  steep  slopes  in  Metrosideros 
polymorpha-Diospyros  sandwicensis 
mesic  forest  and  diverse  mesic  forest  at 
elevations  of  387  to  923  m  (1 ,269  to . 
3,027  ft).  Associated  native  plant  taxa 
include  Alyxia  oliviformis,  Carex 
meyenii,  Diospyros  hillebrandii, 
Dodonaea  viscosa,  Doodia  kunthiana, 
Dryopteris  unidentata,  Freycinetia 
arborea.  Hibiscus  sp..  Myrsine  sp., 
Nestegis  sandwicensis,  Pisonia  sp.. 
Pouteria  sandwicensis,  Psychotria  sp., 
Psydrax  odorata,  or  Xylosma  sp. 
(HINHP  Database  2001). 

The  primary  threats  to  Ctenitis 
squamigera  on  Oahu  are  habitat 
degradation  by  feral  pigs  and  goats; 
competition  with  the  nonnative  plant 
species  Ageratina  riparia,  Aleurites 
moluccana,  Blechnum  appendiculatum, 
Clidemia  hirta,  Psidium  cattleianum, 
Psidium  guajava,  Schinus 
terebinthifolius,  Syzygium  cumini,  and 
Toona  ciliata;  fire;  and  decreased 
reproductive  vigor  and  a  risk  of 
extinction  caused  by  naturally  occurring 
events  due  to  the  small  number  of 
existing  occurrences  (HINHP  Database 
2001;  Service  1998;  59  FR  49025). 

Cyanea  grimesiana  ssp.  grimesiana 
(Haha) 

Cyanea  grimesiana  ssp.  grimesiana,  a 
member  of  the  bellflower  family 
(Campanulaceae)  and  a  short-lived 
perennial,  is  a  shrub  with  piimately 
divided  leaves.  This  species  is 
distinguished  from  others  in  this 
endemic  Hawaiian  genus  by  the 
pinnately  lobed  leaf  margins  and  the 
width  of  the  leaf  blades.  This  subspecies 
is  distinguished  from  the  other  two 
subspecies  by  the  shape  and  size  of  the 
calyx  lobes,  which  overlap  at  the  base 
(Lammers  1999). 

On  Molokai,  flowering  plants  have 
been  reported  in  July  and  August.  Little 
else  is  known  about  the  life  history  of 
Cyanea  grimesiana  ssp.  grimesiana. 
Flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999). 

Currently  and  historically,  Cvanea 
grimesiana  ssp.  grimesiana  is  known , 
from  the  Waianae  and  Koolau 
Mountains  on  Oahu,  Molokai,  Lanai. 
and  Maui.  On  Oahu.  there  are  seven 
occurrences  known  from  Palikea  Gulch. 
North  Haleauau  Gulch.  Pahole  Natural 
Area  Reserve  (NAR),  Pia  Gulch,  Kului 
Gulch,  and  in  Waialae  Iki-Kapakahi  on 
Federal,  State,  city,  county,  and  private 
lands  containing  a  total  of  nine 
individuals  (EDA  Database  2001;  GDSI 
2001;  HINHP  Database  2001). 
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Cyanea  grimesiana  ssp.  grimesiana  is 
typically  found  in  mesic  forest  often 
dominated  by  Metrosideros  polymorpha 
or  M.  polymorpha  and  Acacia  koa,  or  on 
rocky  or  steep  slopes  of  stream  banks,  at 
elevations  between  114  and  746  m  (374 
and  2,447  ft).  Associated  native  plant 
species  include  Alyxia  oliviformis, 
Antidesma  sp.,  Bobea  sp..  Clermontia 
persicaefolia  (oha  wai),  Coprosma  sp., 
Cyanea  angustifolia  (haha), 
Dicmnopteris  linearis,  Diplazium 
sandwichianum,  foinvillea  sp.  (ohe), 
Melicope  sp.,  Myrsine  sp.,  Nestegis 
sandwicensis,  Psychotria  sp.,  Syzygium 
sandwicensis,  or  Xvlosma  sp.  (Service 
1999:61  FR  53108). 

The  threats  to  Cyanea  grimesiana  ssp. 
grimesiana  on  Oahu  are  habitat 
degradation  and/or  destruction  caused 
by  wild  and  feral  goats  and  pigs; 
competition  with  the  nonnative  plant 
species  Clidemia  hirta,  Psidium 
cattleianum,  and  Toona  ciliata;  random 
naturally  occurring  events  creating  a 
risk  of  extinction  due  to  the  small 
number  of  existing  individuals;  fire; 
trampling  by  hikers  and/or  military 
activities;  landslides;  and  predation  by 
rats  and  various  species  of  slugs 
(Service  1999;  61  FR  53108). 

Cypents  trachysanthos  (Puukaa) 

Cyperus  trachysanthos,  a  member  of 
the  sedge  family  (Cyperaceae),  is  a 
short-lived,  perennial,  grass-like  plant 
with  a  short  rhizome.  The  stems  are 
densely  tufted,  obtusely  triangular  in 
cross-section,  tall,  sticky,  and  leafy  at 
the  base.  This  species  is  distinguished 
from  others  in  the  genus  by  the  short 
rhizome,  the  leaf  sheath  with  partitions 
at  the  nodes,  the  shape  of  the  glumes, 
and  the  length  of  the  stems  (Koyama 
1999). 

Little  is  known  about  the  life  history 
of  Cyperus  trachysanthos.  Little  else  is 
known  about  its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (Service  1999). 

Historically,  Cyperus  trachysanthos 
was  known  from  Niihau,  Kauai, 
scattered  locations  on  Oahu,  Molokai, 
and  Lanai.  This  species  is  now  extant  on 
Niihau,  Kauai,  and  Oahu.  On  Oahu,  it 
is  known  from  Kaena  Point  NAR,  nearby 
Manini  Gulch,  Diamond  Head, 
Makapuu,  Queens  Beach,  and  the 
Kawainui  Marsh  area,  on  Federal,  State, 
and  private  lands.  There  are  6 
occurrences  with  a  total  of  40 
individuals  on  Oahu  (HINHP  Database 
2001;  Service  1999). 

Cyperus  trachysanthos  is  usually 
found  in  seasonally  wet  sites  (mud  flats, 
wet  clay  soil,  seasonal  ponds,  or  wet 
cliff  seeps)  on  seepy  flats,  coastal  cliffs. 


or  talus  slopes  at  elevations  between  6 
and  194  m  (609  ft).  Hibiscus  tiliaceus 
(hau)  is  often  found  in  association  with 
this  species  (HINHP  Database  2001; 
Koyama  1999;  Service  1999;  61  FR 
53108). 

The  threats  to  Cyperus  trachysanthos 
on  Oahu  are  a  risk  of  extinction  from 
naturally-occurring  events  due  to  the 
small  number  of  occurrences; 
competition  with  nonnative  plant 
species;  habitat  degradation  by  feral 
goats;  fire;  habitat  disturbance  by  off- 
road  vehicles;  pumping  of  wetlands  for 
flood  and  mosquito  control; 
modifications  to  the  wetland 
topography;  mowing;  herbicide 
application;  and  run-off  from  nearby 
Hawaii  Army  National  Guard  (HIARNG) 
activities  such  as  the  cleaning  of 
vehicles,  dumping  of  paints  or  thiimers, 
or  the  use  of  pesticides  (Service  1999; 
61  FR  53108). 

Diellia  erecta  (Aspenium-leaved  diellia) 

Diellia  erecta,  a  member  of  the 
spleenwort  family  (Aspleniaceae)  and  a 
short-lived  perennial,  is  a  fern  that 
grows  in  tufts  of  three  to  nine  lance 
shaped  fronds  that  emerge  from  a 
rhizome  covered  with  brown  to  dark 
gray  scales.  This  species  differs  from 
other  members  of  the  genus  in  having 
larger  brown  or  dark  gray  scales,  fused 
or  separate  sori  along  both  margins  of 
the  pinna,  shiny  black  midribs  that  have 
a  hardened  surface,  and  veins  that  do 
not  usually  encircle  the  sori  (Degener 
and  Greenwell  1950;  Wagner  1952). 

Little  is  known  about  tne  lire  history 
of  Diellia  erecta.  Reproductive  cycles, 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999). 

Historically,  Diellia  erecta  was  known 
from  Kauai,  the  Koolau  Mountains  on 
Oahu,  Molokai,  Lanai,  Maui,  and  the 
island  of  Hawaii.  Currently,  it  is  known 
from  Kauai,  Molokai,  Maui,  Oahu,  and 
Hawaii.  On  Oahu,  it  is  known  from  a 
single  occurrence  containing  at  least  20 
plants  on  Hawaii  Loa  Ridge  on  State  and 
private  lands  (GDSl  2001;  HINHP 
Database  2001). 

Diellia  erecta  is  found  on  moderate  to 
steep  gulch  slopes  or  sparsely  vegetated 
rock  faces  in  mesic  forest  at  elevations 
between  118  and  550  m  (387  and  1,804 
ft).  Associated  native  plant  species 
include  Coprosma  sp.,  Dodonaea 
viscosa,  Dryopteris  unidentata,  Myrsine 
sp.,  Psychotria  sp.,  Psydrax  odorata, 
Sapindus  oahuensis,  Syzygium 
sandwicensis,  or  Wikstroemia  sp. 
(HINHP  Database  2001;  Service  1999). 

The  major  threats  to  Diellia  erecta  on 
Oahu  are  habitat  degradation  by  pigs; 
competition  with  nonnative  plant 


species,  including  Blechnum 
appendiculatum,  Clidemia  hirta, 
Cordyline  fruticosa  (ti),  Opiismenus 
hirtellu9,  Phymatosorus  grossus  (lauae), 
Psidium  cattleianum,  Schefflera 
actinophylla,  and  Schinus 
terebinthifolius;  and  random  naturally- 
occurring  events  causing  extinction 
and/or  reduced  reproductive  vigor  due 
to  the  small  number  of  occurrences  and 
existing  individuals  (HINHP  Database 
2001;  Service  1999;  59  FR  56333). 

Diplazium  molokaiense  (NGN) 

Diplazium  molokaiense,  a  short-lived 
perennial  member  of  the  woodfem 
family  (Dryopteridaceae).  has  a  short 
prostrate  rhizome  and  green  or  straw 
colored  leaf  stalks  with  thin-textined 
fronds.  This  species  can  be 
distinguished  from  other  species  of 
Diplazium  in  the  Haweiiian  Islands  by  a 
combination  of  characteristics, 
including  venation  pattern,  the  length 
and  arrangement  of  the  sori,  frond 
shape,  and  the  degree  of  dissection  of 
the  frond  (Wagner  and  Wagner  1992). 

Flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  for  Diplazium 
molokaiense  are  unknown  (Service 
1998a). 

Historically,  Diplazium  molokaiense 
was  found  at  Makaleha  and  Schofield 
Barracks  on  Oahu,  Kauai,  Molokai, 
Lanai,  and  Maui.  However,  within  the 
last  20  years,  only  one  occurrence  of  one 
individual  has  been  recorded  from  East 
Maui.  This  species  was  last  collected  on 
Oahu  in  1945  from  Kolekole  Pass  to 
Kaala  (HINHP  Database  2001). 

Diplazium  molokaiense  on  Oahu  was 
found  on  steep,  rocky,  wooded  gulch 
walls  in  wet  forests  from  618  to  1,202 
m  (2,027  to  3,943  ft)  elevation  (HINHP 
Database  2001). 

Nothing  is  known  of  the  threats  to 
Diplazium  molokaiense  because  this 
species  was  last  collected  there  in  1945. 

Eugenia  koolauensis  (Nioi) 

Eugenia  koolauensis,  a  long-lived 
perennial  member  of  the  mjrtle  family 
(Myrtaceae),  is  a  small  tree  or  shrub 
between  2  and  7  m  (7  and  23  ft)  tall  with 
branch  tips  covered  with  dense  brown 
hairs.  Eugenia  koolauensis  is  one  of  two 
species  in  the  genus  that  are  native  to 
Hawaii.  It  differs  from  the  other  species 
in  having  leaves  that  are  densely  hairy 
on  the  lower  surface  and  leaf  margins 
that  curve  under  the  leaves  (Wagner  et 
al.  1999). 

This  species  has  been  observed  in 
flower  from  February  to  December. 
Little  else  is  known  about  its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
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environmental  requirements,  and 
limiting  factors  (Service  1998b). 

Eugenia  koolauensis  was  historically 
known  from  Molokai  and  from 
Kaipapau  Valley,  Hanaimoa  and 
Kahawainui  Gulches,  and  a  gully 
southeast  of  Kahuku  on  Oahu. 
Currently,  this  species  is  only  foimd  on 
Oahu  in  12  occiurences  on  Federal, 
State,  and  private  lands  in  Hanaimoa, 
Papali,  Kaleleiki,  Aimuu,  Kaunala, 
Pahipahialua,  Oio,  and  Palikea  Gulches. 
A  total  of  fewer  than  70  individuals 
occur  on  Oahu  (EDA  Database  2001; 
GDSI  2001;  HINHP  Database  2001). 

Eugenia  koolauensis  is  found  on 
gentle  to  steep  slopes  or  ridges  in  mesic 
or  dry  forests  dominated  by 
Metrosideros  polymorpha  or  Diospyros 
sp.  bom  57  to  437  m  (187  to  1.433  ft) 
in  elevation.  Other  associated  native 
plant  species  include  Alyxia  oliviformis, 
Bobea  elatior,  Carex  meyenii, 
Dicmnopteris  linearis,  Leptecophylla 
tameiameiae,  Myrsine  lessertiana, 
Nestegis  sandwicensis,  Pleomele 
halapepe,  Pouteria  sandwicensis, 
Psydrax  odorata,  or  Rauvolfia 
sandwicensis  (HINHP  Database  2001; 
Service  1998b). 

The  major  threats  to  Eugenia 
koolauensis  on  Oahu  are  habitat 
degradation  by  feral  pigs;  competition 
with  nonnative  plant  species  such  as 
Acacia  confusa,  Aleurites  moluccana, 
Araucaria  columnaris,  Ardisia  eUiptica, 
Casuarina  equisetifolia,  Clidemia  hirta, 
Cordyline  fruticosa,  Eucalyptus  sp., 
Grevillea  robusta,  Hyptis  pectinata, 
Lantana  camara,  Melia  azedarach, 
Opiismenus  hirtellus,  Panicum 
maximum,  Passiflora  laurifolia  (yellow 
granadilla),  Passiflora  suberosa, 
Psidium  cattleianum,  Schinus 
terebinthifolius,  Syzygium  cumini,  and 
Toona  ciliata;  and  the  limited  niunbers 
of  this  species,  which  make  it 
vulnerable  to  extinction  due  to  naturally 
caused  events  and  reduced  reproductive 
vigor  (HINHP  Database  2001;  59  FR 
14482). 

Euphorbia  haeleeleana  (Akoko) 

Euphorbia  haeleeleana,  a  member  of 
the  spiuge  family  (Euphorbiaceafe)  and  a 
short-lived  perennial,  is  a  dioecious 
(female  and  male  flowers  on  separate 
plants)  tree  3  to  14  m  (10  to  46  ft)  tall. 
This  species  is  distinguished  from 
others  in  the  genus  in  that  it  is  a  tree 
and  by  the  large  leaves  with  prominent 
veins  (Wagner  et  al.  1999). 

Individual  trees  of  Euphorbia 
haeleeleana  bear  only  male  or  female 
flowers  and  must  be  cross-pollinated 
from  a  different  tree  to  produce  viable 
seed.  This  species  sets  fruit  between 
August  and  October.  Little  else  is 
known  about  its  flowering  cycles. 


pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (Service  1999;  Wagner  et 
al.  1999). 

Euphorbia  haeleeleana  is  known 
historically  and  currently  from 
northwestern  Kauai  and  the  Waianae 
Mountains  of  Oahu.  OnOahu,  8 
occurrences  of  approximately  134 
individuals  are  known  from  Keawaula 
Gulch,  Kahanahaiki  Valley, 
Kaiunokimui-Kaiunokuiki  Ridge,  and 
Alaieihe  Gulch  on  Federal,  State,  and 
private  lands  (EDA  Database  2001;  C^SI 
2001;  HINHP  Database  2001). 

Euphorbia  haeleeleana  on  Oahu  is 
usually  found  in  dry  forest  that  is  often 
dominated  by  Diospyros  sp.  at 
elevations  between  156  and  586  m  (512 
and  1,922  ft).  Associated  native  plant 
species  include  Dodonaea  viscosa, 
Erythrina  sandwicensis,  Pleomele  sp., 
Psydrax  odorata,  Reynoldsia 
sandwicensis,  or  Sapindus  oahuensis 
(HINHP  Database  2001). 

The  main  threats  to  Euphorbia 
haeleeleana  on  Oahu  are  habitat 
degradation  and/or  destruction  by  wild 
and  feral  goats  and  pigs;  predation  by 
rats;  fire;  potential  impacts  from 
military  activities;  and  competition  with 
the  nonnative  plant  species  Aleurites 
moluccana,  Caesalpinia  decapetala 
(wait-a-bit),  Coffea  arabica,  Digitaria 
insularis  (sourgrass),  Ficus  microcarpa, 
Grevillea  robusta,  Hyptis  pectinata, 
Kalanchoe  pinnata,  Lantana  camara, 
Leucaena  leucocephala,  Melia 
azedarach,  Melinus  minutiflora, 
Panicum  maximum,  Passiflora 
suberosa,  Psidium  cattleianum,  Rivina 
humilis,  Schinus  terenbinthif alius, 
Syzygium  cumini,  and  Toona  ciliata 
(HINHP  Database  2001). 

Flueggea  neowawraea  (Mehamehame) 

Flueggea  neowawraea,  a  member  of  - 
the  spiu^e  family  (Euphorbiaceae)  and  a 
long-lived  perennial,  is  a' large  dioecious 
tree  up  to  30  m  (100  ft)  tall  with  white 
oblong  pores  covering  its  scaly,  pale 
browm  bark.  This  species  is'  the  only 
member  of  the  genus  foimd  in  Hawaii 
and  can  be  distinguished  from  similar 
Hawaiian  species  in  the  family  by  its 
hairless,  whitish  lower  leaf  siu-faces  and 
round  fruits  (Hayden  1999;  Service 
1999). 

Individual  trees  of  Flueggea 
neowawraea  bear  only  male  or  female 
flowers  and  must  be  cross-pollinated 
from  a  different  tree  to  produce  viable 
seed.  Little  else  is  known  about  its 
flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
envirorunental  requfrements,  and 
limiting  factors  (Hayden  1999;  Service 
1999). 


Historically,  Flueggea  neowawraea 
"was  known  from  Oahu,  Kauai,  Maui. 
Molokai,  and  the  island  of  Hawaii. 
Ciurently,  it  is  known  from  Kauai, 
Oahu,  Maui,  and  Hawaii.  On  Oahu, 
Flueggea  neowawraea  is  knovim  from  23 
occurrences  with  a  total  of 
approximately  31  individuals  on 
Federal,  State,"city,  county,  and  private 
lands  at  Makua  Valley,  Makaha,        . 
Alaiheihe  Gulch,  Kaluaa  Gulch. 
Makaleha  Valley,  Ekahanui  Gulch, 
Pahole  Gulch,  Keaau  Valley, 
Kahanahaiki  Valley,  Kaaawa  Gulch, 
Waianae  Kai,  Palikea  Gulch,  Manuwai 
Gulch,  Mohiakea  Gulch,  Kauhiuhi, 
Mikilua,  and  Lualualei  (EDA  Database 
2001 ;  GDSI  2001 ;  HINHP  Database 
2001). 

Flueggea  neowawraea  occurs  on  gulch 
slopes  or  ridge  crests,  or  near  streams, 
in  dry  or  mesic  forest  at  elevations  of 
323  to  1,006  m  (1,059  to  3,300  ft). 
Associated  native  plant  species  include 
Alyxia  oliviformis,  Antidesma 
platyphyllum,  Antidesma  pulvinatum, 
Bobea  sp.,  Chamaesyce  heibstii, 
Chamaesyce  multiformis,  Charpentiera 
sp.,  Claoxylon  sandwicensis, JDiospyros 
hillebrandii,  Diospyros  sandwicense, 
Erythrina  sandwicensis,  Hedyotis 
terminalis.  Hibiscus  amottianus, 
Metrosideros  polymorph^  Morinda 
trimera  (noni),  Myoporum  sandwiceiise, 
Myrsine  sp:,  Nestegis  sandwicensis, 
Pipturus  albidus,  Pisonia  sandwicensis, 
Pisonia  umbellifera,  Pittosporum  sp., 
Pleomele  sp.,  Psydrax  odorata. 
Pterajyxia  sp.,  Rauvolfia  sandwicensis, 
Sapindus  oahuensis,  and  Streblus 
pendulina  (Hayden  1999;  HINHP 
Database  2001). 

The  primary  threat  to  the  continued 
existence  oi  Flueggea  neowawraea  on 
Oahu  is  the  black  twig  borer,  which  has 
affected  all  known  Flueggea 
neowawraea  plants.  Other  major  threats 
include  habitat  degradation  by  feral  pigs 
and  goats;  competidon  with  the 
normative  plant  species  Ageratina 
riparia,  Aleurites  moluccana,  Blechnum 
appendiculatum,  Clidemia  hirta,  Ficus 
macrophylla,  Ficus  microcarpa, 
Grevillea  robusta,  Kalanchoe  pinnata, 
Lantana  camara,  Melinis  mi/iutiflora, 
Paspalum  conjugatum,  Passiflora 
suberosa,  Psidium  spp.,  Rivina  sp., 
Schinus  terebinthifolius,  Syzygium 
cumini,  and  Toona  ciliata;  fire; 
predation  by  the  Chinese  rose  beetle;  the 
small  occurrence  size  with  its  limited 
gene  pool  and  depressed  reproductive 
vigor,  compounded  by  a  requirement  for 
cross-pollination  because  the  species  is 
dioecious;  potential  impacts  fit>m 
militarv  activities;  and  predation  of  the 
fruit  by  rats  (HINHP  Database  2001;  ' 
Service  1999). 
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Gouania  meyenii  (NCN) 

Gouania  meyenii,  a  member  of  the 
buckthorn  family  (Rhamnaceae)  and  a 
short-lived  perennial,  is  an  erect  to 
spreading  shrub.  It  is  distinguished  from 
the  two  other  Hawaiian  members  of  its 
genus  by  its  lack  of  tendrils  on 
flowering  branches,  the  lack  of  teeth  on 
the  leaves,  and  the  hairiness  of  the  fruits 
(Wagner  et  al.  1999). 

Gouania  meyenii  flowers  from  March 
to  May.  Seed  capsules  develop  in  about 
six  to  eight  weeks.  Plants  appear  to  live 
about  10  to  18  years  in  the  wild.  Little 
else  is  known  about  its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (Service  1998b). 

Historically,  Gouania  meyenii  was 
known  from  central  and  southern  areas 
of  Oahu's  Waianae  Mountains,  from 
Kamaileunu  Ridge  to  Honouliuli  and 
from  Diamond  Head.  Currently,  this 
species  is  found  on  Oahu  and  Kauai.  On 
Oahu,  it  is  found  on  Makaha-Waianae 
Kai  Ridge  on  State,  private,  city,  and 
county  lands.  The  4  known  occurrences 
on  Oahu  contain  an  estimated  63 
individuals  (GDSI  2001;  HINHP 
Database  2001;  Wagner  et  al.  1999). 

Gouania  meyenii  typically  grows  on 
moderate  to  steep  slopes  in  d^ 
shrubland  or  nftsic  lowland  forest  at 
elevations  of  17  to  930  m  (56  to  3,050 
ft).  Associated  native  plant  species 
include  Alyxia  oliviformis,  Bidens  sp., 
Canavalia  sp.,  Carex  meyenii, 
Chamaesyce  sp.,  Charpentiera  sp., 
Diospyros  sandwicensis,  Diospyros  sp., 
Dodonaea  viscosa.  Dryopteris 
unidentata,  Dubautia  sherffiana, 
Emgrostis  sp.,  Hedyotis  sp..  Hibiscus 
sp..  Lysimachia  sp.,  Melicope  sp., 
Myrsine  sp.  (kolea),  Nestegis 
sandwicensis,  Pisonia  sp.,  Psychotria 
sp.,  Psydrax  odorata,  Sapindus 
oahuensis,  Schiedea  sp..  Senna 
gaudicbaudii.  Sida  faliax.  or  Sophora 
chiysophyUa  (HINHP  Database  2001). 

The  major  threats  to  Gouania  meyenii 
on  Oahu  are  competition  from  the 
nonnative  plant  species  Grevillea 
robusta,  Kalanchoe  pinnata.  Lantana 
camara,  Leucaena  leucocephala, 
Melinis  minutiflora,  Oplismenus 
hirtellus,  Pimento  dioica,  Psidium 
cattleianum,  Psidium  guajava,  and 
Schinus  terebintbifolius;  fire;  habitat 
degradation  by  feral  pigs  and  goats;  and 
a  risk  of  extinction  from  naturally 
occurring  events  and/or  reduced 
reproductive  vigor  due  to  the  small 
number  of  remaining  occurrences  and 
individuals  (HINHP  Database  2001). 

Gouania  vitifolia  (NCN) 

Gbuania  vitifolia,  a  short-lived 
member  of  the  buckthorn  family 


(Rhamnaceae).  is  a  climbing  shrub  or 
woody  vine  with  tendrils.  The  species  is 
the  only  Hawaiian  member  of  the  genus 
with  tendrils  and  toothed  leaf  margins 
(Wagner  efa7.  1999). 

Gouania  vitifolia  flowers  from  March 
to  May.  Seed  capsules  develop  in  about 
six  to  eight  weeks.  Plants  appear  to  live 
about  10  to  18  years  in  the  wild.  Little 
else  is  known  about  its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (Service  1998b). 

Historically,  Gouania  vitifolia  was 
known  from  Maui,  the  island  of  Hawaii, 
and  the  northwestern  portion  of  the 
Waianae  Mountains  in  Makaleha, 
Keaau,  and  Waianae  Kai  Valleys  on 
Oahu.  Currently,  this  species  is  extant 
on  Oahu  and  Hawaii.  It  is  known  from 
2  occurrences  on  Oahu  on  State  and 
private  lands,  located  at  Waianae  Kai 
and  Keaau  Valley,  totaling  44 
individuals  (GDSI  2001;  HINHP 
Database  2001 ;  Wagner  et  al.  1 999). 

Gouania  vitifolia  typically  grows  on 
the  3ides  of  ridges  and  gulches  in  dry  to 
mesic  forests  at  elevations  of  39  to  978 
m  (128  to  3.208  ft).  Associated  native 
plant  species  include  Bidens  sp.,  Carex 
meyenii,  Chamaesyce  sp.,  Diospyros 
sandwicensis,  Dodonaea  viscosa, 
Erythrina  sandwicensis,  Hedyotis  sp.. 
Hibiscus  amottianus,  Melicope  sp., 
Nestegis  sandwicensis,  Pipturus  albidus, 
Psychotria  sp.,  or  Urera  glabra  (Service 
1998b). 

The  major  threats  to  Gouania  vitifolia 
are  competition  from  the  nonnative 
plant  species  Aleurites  moluccana, 
Buddleia  asiatica,  Cordyline  fruticosa, 
Hyptis  pectinata,  Lantana  camara, 
Leucaena  leucocephala,  Melinis 
minutiflora,  Oplismenus  hirtellus, 
Panicum  sp.  (panic  grass),  Passiflora 
edulis,  Passiflora  ligularis,  Passiflora 
suberosa,  Psidium  cattleianum,  Rubus 
argutus,  Schinus  terebintbifolius  and 
Toona  ciliata;  habitat  destruction  by 
feral  pigs;  and  a  threat  of  random 
extinction  and  reduced  reproductive 
vigor  due  to  the  small  number  of  extant 
individuals  (HINHP  Database  2001;  59 
FR  32932). 

Hedyotis  coriacea  (Kioele)  • 

Hedyotis  coriacea,  a  short-lived 
member  of  the  coffee  family 
(Rubiaceae),  is  a  small  shrub  with 
leathery  leaves  that  are  generally  elliptic 
to  oblong  in  shape.  This  species  is 
distinguished  from  others  of  the  genus 
by  its  small,  triangular  calyx  lobes  that 
do  not  enlarge  in  fruit,  by  capsules, that 
are  longer  than  wide,  and  by  flower 
buds  that  are  square  in  cross-section 
(Wagneref  ay.  1999). 


Little  is  known  about  the  life  history 
of  Hedyotis  coriacea.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknowna  (Service 
1997). 

Historically,  Hedyotis  coriacea  was 
known  from  the  Waianae  and  Koolau 
Mountains  on  Oahu  and  the  island  of 
Hawaii.  Currently,  this  species  is  extant 
on  Maui  and  Hawaii.  This  species  was 
last  collected  on  Oahu  in  the  1800s 
(HINHP  Database  2001). 

Hedyotis  coriacea  is  found  on  steep, 
rocky  slopes  in  dry  to  mesic  Dodonaea 
viscosa  dominated  shrublands  or  forests 
at  elevations  of  57  to  836  m  (187  to 
2,742  ft).  Associated  native  species 
include  Alyxia  ojiviformis, 
Leptecophylla  tameiameiae,  or 
Metrosideros  palymorpha  (HINHP 
Database  2001;  57  FR  20772). 

Nothing  is  known  of  the  threats  to 
Hedyotis  coriacea  on  Oahu  because  the 
species  was  last  collected  there  in  the 
1800s  (Service  1997;  57  FR  20772). 

Hesperomannia  arborescens  (NCN) 

Hesperomannia  arborescens,  a  long- 
lived  member  of  the  aster  family 
(Asteraceae),  is  a  small  shrubby  tree  that 
usually  stands  1.5  to  5  m  (5  to  16  ft)  tall. 
This  member  of  an  endemic  Hawaiian 
genus  differs  from  other  Hesperomannia 
species  in  having  the  following 
combination  of  characteristics:  Erect  to 
ascending  flower  heads,  thick  flower 
head  stalks,  and  usually  hairless  and 
relatively  narrow  leaves  (Wagner  et  al. 
1999). 

This  species  has  been  observed  in 
flower  from  April  through  June  and  fruit 
during  March  and  June.  Little  else  is 
known  about  its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (Service  1998b;  59  FR 
14482). 

Hesperomannia  arborescens  was 
formerly  knovtrn  from  Molokai,  Lanai, 
and  scattered  occurrences  throughout    , 
the  Koolau  Mountains,  Oahu,  from 
Koolauloa  and  Pupukea  at  its  northern 
extreme  to  Konahuanui  at  the  southern 
end.  This  species  is  now  known  from 
Oahu,  Molokai,  and  Maui.  On  Oahu, 
there  are  36  occiirrences  containing 
between  86  and  93  individuals  on 
private,  city,  county,  State,  and  Federal 
lands  at  a  few  disjunct  locations 
upslope  of  Kahuku,  Laie,  and 
Malaekahana;  along  Poamoho  Trail 
above  Poamoho  Stream;  along  Waikane- 
Schofield  Trail  near  the  ridge  summit; 
and  at  Kipapa  Gulch,  on  Halawa  Ridge, 
Waimanalo-Niu  divide,  Kainawaanui, 
Kaukonahua  Gulch,  Maakua-Kaipapau 
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Ridge,  Kapakahi  Gulch,  Halemano- 
Opaeula  Ridge,  Kawailoa  Trail, 
Kaimananui  Gulch,  and  upper  Palolo 
Valley  to  Niu  Valley  (EDA  Database 
2001;  GDSI  2001;  HINHP  Database  2001; 
Service  1998b). 

Hesperomannia  arborescens  on  Oahu 
is  found  in  association  with  Acacia  koa, 
Antidesma  platyphyllum,  Bobea  elatior, 
Broussaisia  arguta,  Cheirodendron  sp., 
Cibotium  sp.,  Coprosma  sp., 
Dicranopteris  linearis,  Dubautia  sp., 
Hedyotis  terminalis.  Hibiscus 
amottianus,  Labordia  sessilis 
(kamakahald),  Machaerina  angustifolia, 
Melicope  sp.,  Metrosideros  polymorpha, 
Myrsine  sp.,  Nestegis  sandwicensis, 
Perottetia  sandwicensis,  Pipturus  sp., 
Psychotria  mariniana,  Scaevola 
gaudichaudiana,  Scaevola  glabra  [ohe 
naupaka),  Syzygium  sandwicensis, 
Tetraplasandra  oahuensis,  and 
Wikstroemia  sp.  It  typically  grows  on 
steep  slopes,  ridge  tops,  and  gulches  in 
lowland  wet  forests  and  occasionally  in 
shrublands  between  110  and  1,147  m 
(361  and  3,762  ft)  in  elevation  (HINHP 
Database  2001;  Service  1998b;  Wagner 
et  al.  1999). 

The  major  threats  to  Hesperomannia 
arborescens  are  habitat  degradation  by 
feral  pigs  and  goats;  competition  with 
the  normative  plant  species  Axonopus 
fissifolius,  Clidemia  hirta, 
Leptospermum  scoparium,  and  Psidium 
cattleianum;  fire;  impact  by  humans; 
and  a  risk  of  extinction  due  to  random 
enviroiunental  events  or  reduced 
reproductive  vigor  due  to  this  species' 
limited  numbers  (HINHP  Database  2001; 
59  FR  14482) 

Hesperomannia  arbuscula  (NCN) 

Hesperomannia  arbuscula,  a  long- 
lived  pereimial  member  of  the  aster 
family  (Asteraceae),  is  a  small  shrubby 
tree,  2  to  3.3  m  (7  to  11  ft)  tall.  This 
species  can  be  distinguished  from  other 
members  of  the  genus  by  the  erect 
flower  heads  and  the  leaves,  usually 
.  hairy  beneath,  which  are  one  to  two 
times  as  long  as  wide  (Wagner  et  al. 
1999). 

Hesperomannia  arbuscula  usually 
flowers  in  the  spring  depending  on 
precipitation.  Seeds  mature  in  about  six 
weeks  and  trees  live  for  about  10  to  15 
years.  Little  else  is  known  about  its 
flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
enviroiunental  requirements,  and 
limiting  factors  (Service  1998b). 

Historically,  Hesperomannia 
arbuscula  was  known  irom  the  central 
and  southern  Waianae  Mountains,  frt)m 
Makaleha  to  Puu  Kanehoa  on  Oahu,  and 
from  West  Maui.  This  species  is 
currently  known  to  be  extant  on  the 
Makaha-Waianae  Kai  Ridge  and  in 


Kaluaa  and  Kapuna  Gulches  on  Oahu 
and  on  West  Maui.  The  6  known 
occiurences  on  Oahu  contain  between 
90  and  92  individuals  on  State,  private, 
city,  and  county  lands  (GDSI  2001; 
HINHP  Database  2001). 

Hesperomannia  arbuscula  on  Oahu 
typically  grows  on  slopes  and  ridges  in 
dry  to  wet  forest  dominated  by  Acacia 
koa  and  Metrosideros  polymorpha  at 
elevations  of  370  to  1,053  m  (1,214  to 
3,454  ft).  Associated  native  species 
include  Alyxia  oliviformis,  Antidesma 
sp.,  Bidens  sp.,  Bobea  elatior,  the 
endangered  Cyanea  longiflom,    - 
Diospyros  hillebrandii,  Freycinetia 
arborea,  Hedyotis  terminalis.  Hibiscus 
sp.,  Psychotria  sp.,  and  Syzygium 
sandwicensis  (HINHP  Database  2001; 
Service  1998b;  Wagner  et  al.  1999). 

The  major  threats  to  Hesperomannia 
arbuscula  on  Oahu  are  habitat 
degradation  by  feral  pigs;  competition 
from  the  nonnative  plant  species 
Clidemia  hirta,  Lantana  camara, 
Psidium  cattleianum,  Rubus  argutus, 
and  Schinus  terebinthifolius;  trampling 
by  humans;  and  a  risk  of  extinction  from 
natiu-ally  occurring  events  and/or 
reduced  reproductive  vigor  due  to  the 
small  number  of  remaining  occurrences 
and  individuals  (HINHP  Database  2001; 
56  FR  55770). 

Hibiscus  brackenridgei  (Mao  hau  hele) 

Hibiscus  brackenridgei,  a  short-Uved 
perennial  member  of  the  mallow  family 
(Malvaceae),  is  a  sprawling  to  erect 
shrub  or  small  tree.  This  species  differs 
from  other  members  of  the  genus  in 
having  the  following  combination  of 
characteristics:  Yellow  petals,  a  caljrx 
consisting  of  triangular  lobes  with 
raised  veins  and  a  single  midrib,  bracts 
attached  below  the  calyx,  and  thin 
stipules  that  fall  off,  leaving  an  elliptical 
scar. 

Three  subspecies  of  Hibiscus 
brackenridgei  are  now  recognized: 
brackenridgei,  molokaiana,  and 
mokuleianus.  When  we  listed  this 
species  in  1994,  only  two  subspecies, 
brackenridgei  and  mokuleianus,  were 
recognized.  Subsequently  we  became 
aware  of  Wilson's  (1993)  taxonomic 
treatment  of  this  group,  in  which  H. 
brackenridgei  ssp.  molokaiana  was 
recognized  as  distinct  fitjm  H. 
brackenridgei  ssp.  brackenridgei. 
Wilson's  (1993)  treatment  is  cited  in  the 
supplement  in  the  revised  edition  of  the 
Manual  of  the  Flowering  Plants  of 
Hawaii  as  the  basis  for  recognizing  H. 
brackenridgei  ssp.  molokaiana.  We  will 
address  this  name  change  in  a  futiu« 
Federal  Register  notice  (Bates  1999; 
HINHP  Database  2000;  Wagner  et  al. 
1999;  Wilson  1993). 


Hibiscus  brackenridgei  is  known  to 
flower  continuously,  from  early  February 
through  late  May,  and  intermittently  at 
other  times  of  year.  Intermittent 
flowering  may  possibly  be  related  to  day 
length.  Little  else  is  known  about  the 
life  history  of  this  plant.  Little  else  is 
known  about  its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (Service  1999). 

This  species  was  historically  known 
from  Kauai,  Oahu,  Molokai,  Lanai, 
Maui,  and  the  island  of  Hawaii. 
Hibiscus  brackenridgei  ssp. 
mokuleianus  is  currently  known  from 
Oahu,  Lanai,  Maui,  and  Hawaii;  it  may 
possibly  occur  on  Kauai.  On  Oahu,  there 
are  a  total  of  fewer  than  206  individual 
plants  in  5  occurrences  at  Kaumokunui, 
Kawaiu,  Palikea,  Kihakapu.  and 
Kaimuhole  Gulches  on  State  and  private 
lands.  Hibiscus  brackenridgei  ssp. 
molokaiana  is  currentfy  knowrn  from 
Oahu.  There  are  a  total  of  five 
individual  plants  in  one  occiurence  in 
Makua  Valley  on  land  under  Federal 
jurisdiction  (GDSI  2001;  HINHP 
Database  2001;  Joel  Lau,  pers.  comm., 
2001). 

Hibiscus  brackenridgei  ssp.  - 
mokuleianus  on  Oahu  occurs  on  slopes, 
cliffs,  and  airid  ledges  in  lowland  dry 
forest  and  shrubland  from  24  to  490  m 
(79  to  1,607  ft)  in  elevation.  Associated 
native  plant  species  include  Bidens 
amplectans  (kookoolau),  Chamaesyce 
sp.,  Diospyros  hillebrandii,  Dodonaea 
viscosa,  Doryopteris  sp.,  Erythrina 
sandwicensis,  Heteropogon  contortus. 
Hibiscus  brackenridgei  ssp.  molokaiana, 
Lepidium  bidentatum,  Melanthera 
remyi,  Pleomele  halapepe,  Psydrax 
odorata,  Reynoldsia  sandwicensis,  Sida 
fallax,  or  Waltheria  indica.  Hibiscus 
brackenridgei  ssp.  molokaiana  occurs  in 
dry- shrublands  between  23  and  580  m 
(75  to  1,902  ft)  elevation.  Associated 
native  plant  species  include  Dodonaea 
viscosa,  Doryopteris  sp.,  Heteropogon 
contortus,  Sida  fallax,  and  Waltheria 
indica  (GDSI  Database  2001;  HINHP 
Database  2001;  EDA,  i/j  ;/tt.  2001). 

The  primary  threats  to  Hibiscus 
brackenridgei  ssp.  mokuleianus  on 
Oahu  are  habitat  degradation  and 
possible  predation  by  pigs,  goats,  cattle, 
and  rats;  competition  with  the 
nonnative  plant  species  Ageratum 
conyzoides  (maile  honohono),  Aleurites 
moluccana,  Caesalpinia  decapetala, 
Coffea  arabica,  Grevillea  robusta,  Hyptis 
pectinata,  Leucaena  leucocephala, 
Melia  azedarach,  Neonotonia  wightii 
(NCN),  Panicum  maximum,  Passiflora 
edulis,  Passiflora  suberosa,  Schinus 
terebinthifolius,  Spathodea 
campanulata  (African  tulip  tree)-. 
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Syzygium  cumini,  and  Toona  ciliata; 
road  construction;  fire;  and 
susceptibility  to  extinction  caused  by 
random  environmental  events  or 
reduced  reproductive  vigor  due  to  a 
limited  number  of  occurrences  and 
individuals.  The  primary  threats  to 
Hibiscus  brackenridgei  ssp.  molokaiana 
are  habitat  degradation  and  possible 
predation  by  pigs  and  goats; 
competition  with  the  nonnative  plant 
species  Ageratum  conyzoides,  Leucaena 
leucocephala,  and  Panicum  maximum; 
fire;  predation  by  the  Chinese  rose 
beetle;  and  susceptibility  to  extinction 
caused  by  random  environmental  events 
or  reduced  reproductive  vigor  due  to  the 
single  occurrence  and  limited  number  of 
individuals  (HINHP  Database  2001;  59 
FR  56333). 

Isodendrion  laurifolium  (Aupaka) 

Isodendrion  laurifolium,  a  short-lived 
perennial  i^ember  of  the  violet  family 
(Violaceae),  is  a  slender,  erect  shrub 
with  few  branches.  The  species  is 
distinguished  from  others  in  the  genus 
by  its  leathery,  oblong-elliptic,  narrowly 
elliptic,  lance-shaped  leaves  (Wagner  et 
al.  1999). 

Little  is  known  about  the  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  speciHc 
environmental  requirements,  and 
limiting  factors  of  this  species  (Service 
1999). 

Historically,  Isodendrion  laurifolium 
was  known  from  Kauai  and  the  Waianae 
and  Koolau  mountains  of  Oahu. 
Currently,  this  species  is  foimd  on 
Kauai  and  Oahu.  On  Oahu,  there  are  a 
total  of  between  22  and  23  individuals 
found  in  5  occurrences  on  State,  private, 
city,  and  county  lands  in  Makaha  in  the 
Waianae  Mountains,  East  Makaleha 
Valley,  Waianae  Kai,  Kaawa  Gulch,  and 
Kaumokunui  Gulch  (GDSI  2001;  HINHP 
Database  2001). 

Isodendrion  laurifolium  on  Oahu  is 
usually  found  between  90  and  959  m 
(295  and  3,146  ft)  elevation  on  gulch 
slopes,  in  ravines,  and  on  ridges  in 
diverse  mesic  or  dry  forest  dominated 
by  Metrosideros  polymorpha,  Eugenia 
reinwardtiana,  or  Diospyros 
sandwicensis  with  one  or  more  of  the 
following  associated  native  plant 
species:  Acacia  koa,  Alyxia  oliviformis, 
Antidesma  platypbyllum,  Antidesma 
pulvinatum,  Carex  wabuensis, 
Cbarpentiera  tomentosa  (papala), 
Doodia  sp.,  Dryopteris  unidentata, 
Hedyotis  terminalis.  Hibiscus 
amottianus,  Nestegis  sandwicensis, 
Pisonia  sp.,  Pouteria  sandwicensis, 
Psydrax  odorata,  Rauvolfia 
sandwicensis,  Sapindus  sp.  (soapberry), 
Smilax  melastomifolia  (hoi  kuahiwi),  or 


Xylosma  hawaiiense  (HINHP  Database 
2001;  Service  1999). 

The  primary  threats  to  Isodendrion 
laurifolium  on  Oahu  are  habitat 
degradation  by  feral  goats  and  pigs; 
competition  with  the  nonnative  plant 
species  Aleurites  moluccana,  Cordyline 
fruticosa,  Grevillea  robusta,  Psidium 
cattleianum,  Schinus  terebinthif alius, 
and  Toona  ciliata;  and  a  potential  threat 
from  military  activities  (HINHP 
Database  2001;  61  FR  53108). 

Isodendrion  longifolium  (Aupaka) 

Isodendrion  longifolium,  a  member  of 
the  violet  family  (Violaceae),  is  a 
slender,  erect  shrub.  The  hairless, 
leathery,  lance-shaped  leaves 
distinguish  this  species  from  others  in 
the  genus  (Wagner  et  al.  1999). 

Little  is  known  about  its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  of  this  species  (Service 
1999).  V 

Historically  and  currently, 
Isodendrion  longifolium  is  known  fi'om 
scattered  locations  on  Kauai  and  the 
Waianae  Mountains  on  Oahu.  There  is 
a  total  of  30  individual  plants  on  Oahu 
in  7  occurrences  on  Federal,  State,  and 
private  lands  in  Palikea  Gulch,  Kaawa 
Gulch,  Makaua  Gulch,  and  Kaukonahua 
Stream  (EDA  Database  2001;  HINHP 
Database  2001). 

Isodendrion  longifolium  on  Oahu  is 
found  on  steep  slopes  and  stream  banks 
in  mixed  mesic  or  lowland  wet 
Metrosideros  polymorpha-Dicranopteris 
linearis  forest,  usually  between  363  and 
964  m  (1,191  and  3,162  ft)  elevation. 
Associated  native  plant  species  include 
Acacia  koa,  Alyxia  oliviformis, 
Antidesma  sp.,  Bobea  brevipes  (ahakea 
lau  Hi),  Carex  sp.,  Cyanea  sp.  (haha), 
Cyrtandra  sp.,  Hedyotis  terminalis, 
Isachne  pollens  (NCN),  Melicope  sp., 
Peperomia  sp.,  Perrottetia  sandwicensis, 
Pittospomm  sp.,  Pouteria  sandwicensis, 
Psychotria  sp.,  Psydrax  odorata, 
Selaginella  arbuscula,  or  Syzygium 
sandwicensis  (HINHP  Database  2001; 
Service  1999). 

The  major  threats  to  Isodendrion 
longifolium  on  Oahu  are  habitat 
degradation  or  destruction  by  feral  goats 
and  pigs;  competition  with  the 
nonnative  plants  Ageratina  riparia, 
Clidemia  hirta,  Oplismenus  hirtellus, 
Paspalum  conjugatum,  Psidium 
cattleianum.  and  Thelypteris  parasitica; 
and  a  risk  of  extinction  from  naturally 
occurring  events  due  to  the  small 
number  of  occurrences  and  individuals. 
The  Palikea  Gulch  occurrence  is  also 
potentially  threatened  by  fire  (HINHP 
Database  2001;  61  FR  53108). 


Isodendrion  pyrifolium  (wahine  noho 
kula) 

Isodendrion  pyrifolium,  a  short-lived 
perennial  member  of  the  violet  family 
(Violaceae),  is  a  small,  branched  shrub. 
The  species  is  distinguished  from  others 
in  the  genus  by  its  smaller,  green-yellow 
flowers  and  by  its  hairy  stipules  and  leaf 
veins  (Wagner  et  al.  1999). 

During  periods  of  drought,  this 
species  will  drop  all  but  die  newest 
leaves.  After  sufficient  rains,  the  plants 
produce  flowers  with  seeds  ripening 
one  to  two  months  later.  Little  else  is 
known  about  its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (Service  1996c). 

Isodendrion  pyrifolium  was  known 
historically  from  Oahu's  central 
Waiemae  mountains,  Maui,  Hawaii, 
Niihau,  Molokad,  and  Lanai.  Currently, 
this  species  is  found  only  on  the  island 
of  Hawaii.  This  species  was. last 
collected  on  Oahu  in  the  late  1800s 
(HINHP  Database  2001). 

Isodendrion  pyrifolium  was  found  on 
Oahu  on  bare  rocky  hills  and  in  wooded 
ravines  in  dry  shrublands  at  low 
■elevations  from  363  to  964  m  (1,191  to 
3,162  ft)  (HINHP  Database  2001;  Wagner 
et  al.  1999). 

Nothing  is  known  of  the  threats  to 
Isodendrion  pyrifolium  on  Oahu 
because  it  was  last  collected  there  in  the 
1800s. 

Lobelia  niihauensis  (NCN) 

Lobelia  niihauensis,  a  short-lived 
perennial  member  of  the  bellflower 
family  (Campanulaceae),  is  a  small, 
branched  shrub.  This  species  is  ^ 

distinguished  from  others  in  the  genus 
by  its  leaves  lacking  or  nearly  lacking 
leaf  stalks,  the  width  of  the  leaf,  and 
length  of  the  magenta-colored  flowers 
(56  FR  55770). 

Lobelia  niihauensis  flowers  in  late 
summer  and  early  fall.  Fruits  matiu« 
four  to  six  weeks  later.  Plants  are  known 
to  live  as  long  as  20  years.  Little  else  is 
known  about  its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (Service  1998b). 

Historically,  Lobelia  niihauensis  was 
known  from  the  Waianae  Mountains  of 
Oahu  (Uluhulu  Gulch  to  Nanakuli 
Valley),  Kauai,  and  Niihau.  It  is  now 
known  to  be  extant  only  on  Kauai  and 
Oahu.  On  Oahu,  this  species  remains  on 
Ohikilolo  Ridge,  Kaimokuiki-Manuwai 
Ridge,  Kamaileunu  Ridge,  Mt.  Kaala, 
Makaha-Waianae  Kai,  Makua  Military 
Reservation,  Nanakuli,  South  Mohiakea 
Gulch,  east  of  Puu  Kalena,  Kahanahaiki 
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Valley,  between  Puu  Hapapa  and  Puu 
Kanehoa,  Puu  Kailio,  between  Kolekole 
Pass  and  Puu  Hapapa,  North  of  Palikea, 
Puu  Kaua-Kauhiuhi-Pahoa-Halona 
subdistricts,  and  Lualualei  Naval 
Magazine  in  40  occurrences  containing 
between  362  and  397  individual  plants 
on  Federal,  State,  city,  and  coimty  lands 
(EDA  Database  2001;  GDSI  2001;  HINHP 
Database  2001). 

Lobelia  niihauensis  on  Oahu  typically 
grows  on  exposed  mesic  or  dry  cliffs 
and  ledges,  at  elevations  from  339  to 
926  m  (1,112  to  3,037  ft).  Associated 
native  plant  species  include  Artemisia 
sp.,  Bidens  sp.,  Carex  meyenii, 
Dodonaea  viscosa,  Doryopteris  sp., 
Eragrostis  sp.,  Leptecophylla 
tameiameiae,  Lipocbaeta  tenuis, 
Osteomeles  anthyllidifolia,  Plectranthus 
parviflorus,  Schiedea  mannii,  or  Sida 
fallax  (HINHP  Database  2001;  56  FR 
55770). 

On  Oahu,  the  major  threats  to  Lobelia 
niihauensis  are  habitat  degradation  and 
predation  by  feral  goats,  rats,  and  slugs; 
fire;  potential  impacts  from  military 
activities;  and  competition  from  the 
nonnative  plant  species  Acacia  confusa, 
Ageratina  riparia,  Erigeron 
karvinskianus,  Ficus  microcarpa, 
Grevillea  robusta,  Kalanchoe  pinnata, 
Lantana  camara,  Leucaena 
leucocephala,  Melinis  minutiflora, 
Melinis  repens,  and  Schinus 
terebinthifolius  {HINHP  Database  2001; 
56  FR  55770). 

Lysimachia  filifolia  (NCN) 

.    Lysimachia  filifolia,  a  short-lived 
perennial  member  of  the  primrose 
family  (Primulaceae),  is  a  small  shrub 
15  to  50  cm  (0.5  to  1.6  ft)  tall.  This 
species  is  distinguished  from  other 
members  of  the  genus  by  its  leaf  shape 
and  width,  calyx  lobe  shape,  and  corolla 
length  (Service  1995b;  Wagner  et  al. 
1999). 

Little  is  known  about  the  life  history 
of  Lysimachia  filifolia.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995b). 

Historically,  Lysimachia  filifolia  was 
knovkm  only  from  Kauai.  This  species  is 
now  known  from  Oahu  and  Kauai.  On 
Oahu,  there  is  one  occurrence 
containing  a  total  of  50  individuals,  on 
the  slopes  of  Waiahole  Valley  in  the 
Koolau  Mountains  on  State  land  (GDSI 
2001;  HINHP  Database  2001). 

On  Oahu,  Lysimachia  filifolia 
typically  grows  on  mossy  banks  at  the 
base  of  cliff  faces  within  the  spray  zone 
of  waterfalls  or  along  streams  in 
lowland  wet  forests  at  elevations  of  65 
to  798  m  (213  to  2,617  ft).  Associated 


plants  include  mosses,  ferns,  liverworts, 
and  Pilea  peploides  (NCN)  (HINHP 
Database  2001;  Service  1995b;  Wagner 
eta7. 1999). 

The  major  threat  to  Lysimachia 
filifolia  on  Oahu  is  competition  with  the 
.  nonnative  plant  species  Ageratina 
riparia,  Blechnum  appendiculatum, 
Cordyline  fruticosa,  Pluchea  sp. 
(sourbush),  and  Schefflera  actinophylla. 
Additionally,  individuals  of  the  species 
are  vulnerable  to  rock  slides.  Because 
only  one  occiurence  of  Lysimachia 
filifolia  exists  on  each  of  only  two 
islands, .the  species  is  threatened  by 
extinction  due  to  naturally  caused 
events  (HINHP  Database  2001;  59  FR 
09304). 

Mariscus  pennatiformis  (NCN) 

Mariscus  pennatiformis,,  a  member  of 
the  sedge  family  (Cyperaceae),  is  a 
short-lived  perennial  plant  with  a 
woody  root  system  covered  with  brown 
scales.  This  species  differs  from  other 
members  of  the  genus  by  its  three-sided, 
slightly  concave,  smooth  stems;  the 
length  and  number  of  spikelets;  the  leaf 
width;  and  the  length  and  diameter  of 
stems.  The  two  subspecies  {Mariscus 
penaatiformis  ssp.  pennatiformis  and 
Mariscus  pennatiformis  ssp.  bryaniiyaie 
distinguished  by  the  length  and  width 
of  spikelets,  shape  and  length  of  fruits, 
and  color,  length,  and  width  of  glumes. 

Subsequent  to  the  final  rule  listing 
this  species  in  1994,  we  became  aware 
of  Tucker's  (1994)  treatment  of  this 
genus  reclassifying  it  to  Cyperus. 
Tucker's  (1994)  treatment  is  cited  in  the 
supplement  in  the  revised  edition  of  the 
Manual  of  the  Flowering  Plants  of 
Hawaii  as  the  basis  for  recognizing 
Mariscus  as  Cyperus.  We  will  address 
this  name  change  in  a  future  Federal 
Register  notice  (Service  1999;  Wagner  et 
al.  1999). 

Flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  luiknown  for 
Mariscus  pennatiformis  ssp. 
pennatiformis  (Service  1999). 

Historically,  Mariscus  pennatiformis 
was  known  from  Kauai,  Oahu  (Waianae 
Mountains  on  a  ridge  above  Makaha 
Valley),  East  Maui,  the  island  of  Hawaii, 
and  Laysan  Island  in  the  Northwestern 
Hawaiian  Islands.  Mariscus 
pennatiformis  ssp.  bryanii  is  known 
from  Laysan.  Only  one  occurrence  of 
Mariscus  pennatiformis  ssp. 
pennatiformis  has  been  seen  in  the  last 
70  years  on  the  main  Hawaiian  islands, 
in  Keanae  Valley  on  Maui  in  the  1970s 
(HINHP  Database  2001). 

Mariscus  pennatiformis  typically 
grows  in  mesic  and  wet  Metrosideros 
polymorpha  forest  and  Metrosideros 


polymorpha-Acacia  koa  forest  at 
elevations  between  424  and  1,032  m 
(1,391  and  3.385  ft).  The  associated 
native  plant  species  on  Oahu  are 
unknown  (J.  Lau.  in  litt.  2001). 

No  threat  information  is  available  for 
Mariscus  pennatiformis  on  Oahu. 

Marsilea  villosa  (Ihiihi) 

Marsilea  villosa,  a  short-lived 
perennial  member  of  the  marsilea  family 
(Marsileaceae),  is  an  aquatic  to 
semiaquatic  fern  similar  in  appearance 
to  a  four-leaved  clover  that  requires 
periodic  flooding  to  complete  its  life 
cycle.  The  species  is  the  only  member 
of  the  genus  native  to  Hawaii  and  is 
closely  related  to  Marsilea  vestita  of  the 
western  coast  of  the  United  States 
(Service  1996a). 

Sexual  reproduction  of  Marsilea 
villosa  is  initiated  through  the 
production  of  a  hard  sporocarp  (a 
structure  in  or  on  which  spores  are 
produced)  borne  on  the  rhizome  of  a 
leaf  pair  node.  The  young  sporocarp  is 
covered  with  rust-colored  hairs  that  are 
lost  as  the  sporocarp  matures.  The 
sporocarp  will  mature  oidy  if  the  soil 
dries  below  threshold  levels  for  leaf 
growth.  The  sporocarp  remains  in  the 
soil  for  an  extended  period  of  time  and 
must  be  scarified  before  it  will  open.  It 
is  not  known  how  the  sporocarp  is 
scarified  in  Marsilea  villosa,  but 
bacterial  action  is  thought  to  erode  the 
wall  of  the  sporocarp  to  the  point  that 
water  can  be  absorbed  and  force  the 
sporocarp  to  open,  as  in  other  Marsilea 
species  (Service  1996a). 

Marsilea  villosa  was  historically 
known  from  Oahu,  Molokai,  and 
Niihau.  Currently,  it  is  found  on  Oahu 
and  Molokai.  There  are  five  occiurences 
on  Oahu  with  an  unknown  nimiber  of 
individuals  at  Koko  Head,  on  Lualualei 
Naval  Reservation,  and  at  Kealakipapa 
on  Federal,  city,  coimty,  and  private 
lands  (GDSI  2001;  HINHP  Database 
2001;  Service  1996a). 

Marsilea  villosa  typically  grows  in 
cinder  craters,  vernal  pools  surrounded 
by  lowland  dry  forest  vegetation,  mud 
flats,  or  lowland  grasslands  at  elevations 
between  424  and  1,032  m  (1,391  and 
3,385  ft).  Associated  native  plant 
species  include  Sida  fallax  (HINHP 
Database  2001). 

The  main  reason  for  the  decline  of 
Marsilea  villosa  on  Oahu  is  habitat 
destruction  and  the  destruction  of 
natiu°al  hydrology;  many  of  the  areas 
where  it  formerly  occurred  are  now 
sugar  cane  fields,  industrial  parks, 
housing  developments,  and  pastures. 
The  greatest  immediate  threats  to  the 
siuvival  of  this  species  are 
encroachment  and  competition  bxtm  . 
naturalized,  nonnative  plants  such  as 
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Bidens  pilosa,  Cynodon  dactylon 
(Bermuda  grass),  Panicum  maximum, 
and  Prosopis  pallida  (kiawe);  habitat 
disturbance  by  off-road  vehicles  or  by 
grazing  cattle;  continued  development 
and  habitat  degradation;  fire;  small 
occurrence  size;  and  fragmentation, 
trampling,  and  other  impacts  from 
humans  and  introduced  mammals 
(HINHP  Database  2001;  57  FR  27863). 

Melicope  pallida  (Alani) 

Melicope  pallida,  a  long-lived 
perennial  member  of  the  citrus  family 
(Rutaceae).  is  a  tree  with  grayish  white 
hairs  and  black,  resinous  new  growth. 
The  species  differs  from  other  members 
of  the  genus  by  the  resinous  new 
growth,  leaves  folded  and  in  clusters  of 
three,  and  fruits  with  separate  carpels 
(Stone  et  al.  1999). 

Little  is  known  about  the  life  history 
of  Melicope  pallida.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995b). 

Melicope  pallida  is  currently  and 
historically  known  from  Kauai  and 
Oahu.  On  Oahu,  it  is  currently  known 
from  the  Waianae  Mountains  within 
TNCH's  privately  owned  Honouliuli 
Preserve  on  State  and  private  lands. 
There  is  a  single  occurrence  with  a 
single  individual  (GDSI  2001;  HINHP 
Database  2001). 

Melicope  pallida  usually  grows  on 
steep  rock  faces  in  lowland  dry  or  mesic 
forests  at  elevations  of  234  to  841  m 
(768  to  i,758  ft).  Associated  native  plant 
species  include  the  endangered 
Abutilon  sandwicense.  Acacia  koa, 
Alyxia  oliviformis,  Bobea  elatior, 
Cibotium  sp.,  Dryopteris  sp.  (NCN), 
Metrosideros  polymorpha,  Pipturus 
albidus,  Psychotria  mariniana, 
Sapindus  oahuensis,  Syzygium 
sandwicensis,  Tetraplasandra  sp., 
Wikstroemia  oahuensis,  or  Xylosma 
hawaiiense  (HINHP  Database  2001;  59 
FR  09304). 

The  major  threat  to  Melicope  pallida 
on  Oahu  is  competition  from  nonnative 
plants,  especially  Andropogon 
virginicus,  Clidemia  hirta,  Psidium 
cattleianum,  Pterolepis  glomerata,  and 
Toona  ciliata.  A  potential  threat  to  M. 
pallida  is  the  black  twig  borer,  which  is 
known  to  occur  in  areas  where  this 
species  grows  and  to  feed  on  members 
of  the  genus  Melicope.  Additional 
threats  to  M.  pallida  are  fire,  habitat 
degradation  by  feral  pigs,  and  a  high 
risk  of  extinction  due  to  naturally 
caused  events  and/ or  reduced 
reproductive  vigor  due  to  the  solitary 
existing  individual  on  Oahu  (HINHP 
Database  2001;  59  FR  09304). 


Nototricbium  humile  (Kului) 

Nototrichium  humile,  a  short-lived 
perennial  member  of  the  amaranth 
family  (Amaranthaceae),  is  an  upright  to 
trailing  shrub  with  branched  stems  to 
1.5  m  (5  ft)  long.  This  species  is 
distinguished  from  the  only  other 
species  in  the  genus  by  the  size  and 
hairiness  of  its  inflorescence  (Wagner  et 
al.  1999). 

Nototrichium  humile  is  found  on  and 
at  the  base  of  rock  cliffs  and  talus  slopes 
in  areas  in  partial  shade.  Plants  have 
been  observed  flowering  after  heavy 
rain,  but  flowering  is  generally  heaviest 
in  the  spring  and  summer.  Fruits  mature 
a  few  weeks  after  flowering.  In 
cultivation,  this  species  is  known  to  live 
for  more  than  a  decade  (Service  1998b). 
Little  else  is  known  about  its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors. 

Historically  and  currently, 
Nototrichium  humile  is  known  from 
Oahu  and  Maui.  Currently,  on  Oahu,  it 
is  found  in  Kapuhi  Gulch,  Pahole 
Gulch.  Kealia.  Kahanahaiki,  Kaluakauila 
Gulch,  along  Makua-Keaau  Ridge  to 
Makaha- Waianae  Kai  Ridge,  and 
Nanakuli.  where  it  occurs  on  Federal, 
State,  city,  county,  and  private  lands. 
There  are  a  total  of  25  occurrences 
containing  between  775  and  995 
individuals  on  Oahu  (EDA  Database 
2001;  GDSI  2001;  HINHP  Database 
2001). 

Nototrichium  humile  typically  grows 
at  elevations  of  185  to  806  m  (607  to 
2,644  ft)  on  cliff  faces,  gulches,  sfream 
banks,  or  steep  slopes  in  dry  or  mesic 
forests  often  dominated  by  Sapindus 
oahuensis  or  Diospyros  sandwicensis. 
Associated  native  species  include  the 
endangered  spikes  Abutilon 
sandwicense,  Al)rxia  oliviformis, 
Antidesma  pulvinatum,  Artemisia 
australis,  Bidens  cervicata  (kookoolau), 
Canavalia  sp.,  Carex  wahuensis, 
Charpentiera  sp.,  Dodonaea  viscosa, 
Elaeocarpus  bifidus,  Erythrina 
sandwicensis,  Eugenia  reinwartiana. 
Hibiscus  sp.,  Melanthera  tenuis, 
Metrosideros  polymorpha,  Myopomm 
sandwicense,  Myrsine  lanaiensis, 
Nestegis  sandwicensis,  Peperomia  sp., 
Pisonia  umbellifera.  Pleomele  sp., 
Pouteria  sandwicensis,  Psydrax  odorata, 
Rauvolfia  sandwicensis,  Reynoldsia 
sandwicensis,  Sicyos  sp.,  Stenogyne  sp.. 
Streblus  pendulinus,  or  Syzygium 
sandwicensis,  (HINHP  Database  2001; 
Service  1998b;  56  FR  55770). 

On  Oahu,  the  major  threats  to 
Nototrichium  humile  are  habitat 
degradation  by  feral  goats  and  pigs; 
potential  impacts  of  military  activities; 


competition  from  the  nonnative  plant 
species  Adiantum  hispidulum, 
Ageratina  adenophora,  Aleurites 
moluccana,  Blechnum  appendiculatum, 
Buddleia  asiatica,  Caesalpinia 
decapetala,  Coffea  arabica,  Cordyline 
fruticosa,  Ficus  microphylla,  Grevillea 
robusta,  Hyptis  pectinata,  Kalanchoe 
pinnata,  Lantana  camara,  Leucaena 
leucocephala,  Melia  azedarach,  Melinis 
minutiflora,  Montanoa  hibiscifolia, 
Opiismenus  hirtellus,  Panicum 
maximum,  Passiflora  suberosa.  Pimento 
dioica,  Psidium  cattleianum,  Psidium 
guajava.  Rivina  humilis,  Schefflera 
actinophylla,  Schinus  terebinthifolius, 
Spathodea  campanulata,  Syzygium 
cumini,  Triumfetta  semitriloba 
(Sacramento  bur),  and  Toona  ciliata; 
road  building  and  maintenance;  and  fire 
(HINHP  Database  2001;  Service  1998b; 
56  FR  55770). 

Peucedanum  sandwicense  (Makou) 

Peucedanum  sandwicense,  a  short- 
lived perennial  and  a  member  of  the 
parsley  family  (Apiaceae),  is  a  parsley- 
scented,  sprawling  herb.  Hollow  stems 
arise  from  a  short,  vertical,  perennial 
stem  with  several  fleshy  roots.  This 
species  is  the  only  member  of  the  genus 
on  the  Hawaiian  Islands  (Cpnstance  and 
Affolter  1999). 

Flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  for  this 
species  (Service  1995b). 

Historically  and  currently, 
Peucedanum  sandwicense  is  known 
from  Molokai,  Maui,  and  Kauai. 
Discoveries  in  1990  extended  the  known 
distribution  of  this  species  to  Oahu.  On 
Oahu,  there  are  a  total  of  4  occiurences 
containing  51  individual  plants  on 
State,  city,  and  county  lands  in  Keaau 
Valley,  Puu  Kawiwi,  Waianae  Kai,  and 
Kamaileunu  Ridge  (GDSI  2001;  HINHP 
Database  2001). 

Peucedanum  sandwicense  grows  on 
cliffs,  slopes,  and  ridges  in  Metrosideros 
polymorpha  lowland  mesic  forest 
between  395  and  977  m  (1,296  and 
3,205  ft)  elevation  and  is  associated 
with  native  species  such  as  Artemisia 
australis,  Carex  meyenii,  Dianella 
sandwicensis,  Dodonaea  viscosa, 
Emgrostis  sp.,  Lepidium  bidentatum 
var.  o-waihiense,  Melanthera  integrifolia 
(nehe),  Osteomeles  anthyllidi folia, 
Peperomia  remyi  (alaala  wai  nui),    . 
Pittosporum  halophilum  (hoawa), 
Plechranthus  parviflorus.  Plumbago 
zeylanica,  Portulaca  lutea  (ihi), 
Reynoldsia  sandwicensis,  Santalum 
ellipticum  (iliahialoe),  Scaevola  sericea 
(naupaka  kahakai),  Schiedea  globosa 
(NCN),  Senna  gaudichaudii,  and  Sida 
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fallax  (Constance  and  Affolter  1999; 
HINHP  Database  2001;  Service  1995b). 
Threats  to  Peucedanum  sandwicense 
on  Oahu  are  habitat  degradation  by  feral 
goats  and  pigs  and  competition  with  the 
nonnative  plant  species  Kalanchoe 
pinnata,  Lantana  camara,  Melinis 
minutiflora,  and  Schinus 
terebinthifolius  (HINHP  Database  2001). 

Phlegmariurus  nutans  (Wawaeiole) 

Phlegmariiirus  nutans  is  an  erect  or 
pendulous  herbaceous  epiphyte  in  the 
clubmoss  family  (Lycopodiaceae).  This 
species  can  be  distinguished  from  others 
of  the  genus  in  Hawaii  by  its  epiphytic 
habit,  simple  or  forking  fruiting  spikes, 
and  larger  and  stiffer  leaves  (59  FR 
14482). 

This  species  has  been  observed  fertile, 
with  spores,  in  May  and  December.  No 
other  information  is  available  on 
reproductive  cycles,  dispersal  agents, 
longevity,  specific  environmental 
requirements,  or  limiting  factors 
(Service  1998b). 

Historically,  Phlegmariurus  nutans 
was  known  from  the  island  of  Kauai  and 
fit)m  scattered  locations  in  the  Koolau 
Mountains  of  Oahu,  bounded  by 
Kaluanui  Valley  to  the  north,  Paalaa  to 
the  west,  and  Mount  Tantalus  to  the 
south.  This  species  is  now  known  only 
from  Oahu  in  3  occurrences  containing 
seven  individual  plants  on  Federal  and 
State  lands  in  Kaukonahua  Gulch, 
Kahana,  and  Kaipapau  Gulch  (EDA 
Database  2001;  GDSI  2001;  HINHP 
Database  2001). 

Phlegmariurus  nutans  on  Oahu  grows 
on  tree  trunks,  usually  on  open  ridges, 
forested  slopes,  and  cliffs  in 
Metrosideros  polymorpha-dominaied 
wet  forests  and  shniblands  and 
occasionally  mesic  forests  between  227 
and  846  m  (745  and  2,775  ft)  in 
elevation.  Associated  native  plant   • 
species  include  Antidesma 
platyphyllum,  Broussaisia  arguta, 
Cyrtandra  laxiflora,  Dicranopteris 
linearis,  Elaphoglossum  sp.  (ekaha), 
Hedyotis  terminalis.  Hibiscus  sp., 
Machaerina  angustifolia,  Psychotria 
mariniana,  Syzygium  sandwicensis,  or 
Wikstroemia  oahuensis  (HINHP 
Database  2001;  Service  1998b;  EDA,  in 
litt.  2001). 

The  primary  threat  to  Phlegmariurus 
nutans  on. Oahu  is  susceptibility  to 
extinction  from  naturally  caused  events 
and  decreased  reproductive  vigor 
because  of  the  small  number  of 
remaining  individuals  and  limited 
distribution  of  the  species.  Additional 
threats  to  Phlegmariurus  nutans  are 
habitat  degradation  by  feral  pigs;  floods; 
and  the  nonnative  plants  Clidemia  hirta, 
Paspalum  conjugatum,  Psidium 


cattleianum,  and  Sacciolepis  indica 
(HINHP  Database  2001). 

Phyllostegia  mollis  (NCN). 

Phyllostegia  mollis,  a  short-lived  . 
member  of  the  mint  family  (Lamiaceae), 
grows  as  a  nearly  erect,  densely  hairy, 
nonaromatic,  perennial  herb.  A  suite  of 
technical  characteristics  concerning  the 
kind  and  amount  of  hair,  the  number  of 
flowers  in  a  cluster,  and  details  of  the 
various  plant  parts  separate  this  species 
from  other  members  of  the  genus 
(Wagner  et  al.  1999). 

Individual  Phyllostegia  mollis  plants 
live  for  approximately  five  years.  The 
species  is  known  to  flower  in  late  winter 
and  spring.  Little  «lse  is  known  about  its 
flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (Service  1998b). 

Historically,  Phyllostegia  mollis  was 
known  from  Molokai,  Maui,  and  Oahu 
from  the  central  and  southern  Waianae 
Mountains,  Mt.  Kaala  to  Honouliuli,  and 
Makiki  in  the  Koolaa  Mountains. 
Ciuxently,  this  species  is  only  known 
from  Oahu  and  Maui.  On  Oahu,  this 
species  remains  only  in  Kaluaa  Gulch, 
Palawai  Gulch,  Puu  Kumakalii, 
Mohiakea  Gulch,  Huliwai  Gulch,  Waieli 
Gulch,  and  Pualii  Gulch  on  Federal  and 
private  lands.  Tlie  5  occurrences  contain 
between  85  and  105  individuals  (EDA 
Database  2001;  GDSI  2001;  HINHP 
Database  2001). 

Phyllostegia  mollis  typically  grows  on 
steep  slopes  and  in  gulches  in  diverse 
mesic  to  wet  forests  at  elevations  of  519 
to  928  m  (1,702  to  3,044  ft).  Associated 
native  plant  species  include  Acacia  koa, 
Alyxia  oliviformis,  Antidesma 
platyphyllum,  Carex  meyenii, 
Chamaesyce  multiformis,  Claoxylon 
sandwicense,  Diospyros  hillebrandii, 
Dryopteris  unidentata,  Metrosideros 
polymorpha,  Myrsine  sp.,  Pipturus  alba, 
Pisonia  umbellifera,  Pouteria 
sandwicensis,  Psychotria  hathewavi,  or 
L'rera  glabra  (HINHP  Database  2001; 
EDA,  in  litt.  2001). 

The  major  threats  to  Phyllostegia 
mollis  are  competition  from  the 
nonnative  plant  species  Ageratina 
adenophora,  Blechnum 
appendiculatum,  Christella  parasitica, 
Clidemia  hirta,  Heliocarpus 
popayanensis,  Kalanchoe  pinnata, 
Passiflora  suberosa,  Psidium 
cattleianum,  Rubus  rosif alius,  and 
Schinus  terebinthifolius;  rockslides; 
habitat  degradation  and  predation  by 
feral  pigs  and  goats;  and  the  small 
niunber  of  extant  occurrences,  which 
makes  the  species  vulnerable  to 
extinction  and/or  reduced  reproductive 
vigor  (HINHP  Database  2001). 


Phyllostegia  parviflora  (NCN) 

Phyllostegia  parviflora,  a.  member  of 
the  mint  family  (Lamiaceae),  is  a 
perennial  herb.  The  species  is 
distinguished  from  others  of  the  genus 
by  the  shape  of  the  leaves  and  the  length 
of  the  leaf  stalks  and  lower  corolla.  The 
varieties  of  this  species  are 
differentiated  by  hairs  on  the 
inflorescence  and  leaves  and  by  the 
branching  of  the  inflorescence. 

At  the  time  of  listing  of  this  species 
in  1996,  only  two  varieties  were 
recognized  ..P/iyy/osfegja  parviflora  var. 
glabriuscula  and  P.  parviflora  var. 
parviflora.  Subsequently  we  became 
aware  of  Wagner  et  al.'s  ( 1 999)    .» 
taxonomic  treatment  of  this  group  in 
which  P.  parviflora  var.  lydgatei  was 
recognized.  This  treatment  is  cited  in 
the  supplement  in  the  revised  edition  of 
the  Manual  of  the  Flowering  Plants  of 
Hawaii  (Wagner  et  al.  1999)  as  the  basis 
for  recognizing  P.  parviflora  var. 
lydgatei.  This  name  change  will  be 
addressed  in  a  future  Federal  Register 
notice. 

Historically,  Phyllostegia  parviflora 
was  known  from  the  islands  of  Oahu, 
Hawaii,  and  Maui.  This  species  is  now 
known  only  from  six  occurrences  on 
Oahu.  Phyllostegia  parviflora  var. 
glabriuscula  was  only  known  from  the 
island  of  Hawaii  on  private  land  and  has 
not  been  observed  since  the  1800s. 
Phyllostegia  parviflora  var.  parviflora  is 
now  knowTi  from  only  30  plants  on  the 
east  side  of  Puu  Pauao,  on  State  and 
Federal  lands.  Phyllostegia  parviflora ' 
var.  lydgatei  is  known  from  only  four 
plants  in  North  Pualii  Gulch  on  private 
land  (GDSI  2001:  HINHP  Database 
2001). 

Phyllostegia  parviflora  var.  lydgatei  is 
typically  found  on  moderate  to  steep 
slopes  in  mesic  forest  from  555  to  881 
m  (1,820  to  2,890  ft)  elevation.  Native 
vegetation  associated  with  Phyllostegia 
parviflora  var.  lydgatei  includes 
Antidesma  platyphyllum,  Chamaesyce 
multiformis,  Claoxylon  sandwicense, 
Coprosma  foliosa,  Dryopteris 
unidentata,  Myrsine  lessertiana, 
Pipturus  albidus,  Pouteria 
sandmcensis,  Selaginella  arbuscula.  or 
Xylosma  hawaiiense.  Phyllostegia 
parviflora  var.  parviflora  is  typically 
found  inMetrosideros  polymorpha 
"mixed  lowland  wet  forest  from  232  to 
867  m  (761  to  2,844  ft)  elevation.  Native 
vegetation  associated  with  Phyllostegia 
parviflora  var.  parviflora  includes 
Antidesma  sp.,  Broussaisia  arguta, 
Cheirodendron  sp.,  Cibotium  sp., 
Cyrtandra  sp.,  Dicranopteris  linearis, 
Melicope  sp.,  Phyllostegia  glabra  (NCN), 
Pipturus  sp.,  Pritchardia  sp.,  Syzygium 
sandwicensis,  Tetraplasandra  sp.,  or 
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Touchardia  latifoUa  (HINHP  Database 
2001). 

The  major  threats  to  Phyllostegia 
parviflora  var.  lydgatei  are  habitat 
degradation  and/or  destruction  by  feral 
pigs;  landslides  or  rockslides; 
competition  with  the  nonnative  plant 
species  Ageratina  adenophora, 
Christella  parasitica,  Passiflora 
suberosa,  Psidium  cattJeianum,  Rivina 
humilis,  Rubus  rosifolius,  and  Schinus 
terebintbifolius:  and  a  risk  of  extinction 
and/or  reduced  reproductive  vigor  due 
to  the  small  number  of  remaining 
individuals  and  occurrences.  The  major 
threats  to  Phyllostegia  parviflora  var. 
parviflora  on  Oahu  are  competition  with 
the  nonnative  plant  species  Ageratina 
sp.  and  Clidemia  hirta;  and  extinction 
and/or  reduced  reproductive  vigor  dUe 
to  the  small  number  of  remaining 
individuals  in  each  respective 
occurrence  (HINHP  Database  2001; 
Service  1999;  61  FR  53108). 

Plantago  princeps  (laukahi  kuahiwi) 

Plantago  princeps,  a  short-lived 
member  of  the  plantain  family 
(Plantaginaceae),  is  a  small  shrub  or 
robust  perennial  herb.  This  species 
differs  from  other  native  members  of  the 
genus  in  Hawaii  by  its  large  branched 
stems,  flowers  at  nearly  right  angles  to 
the  axis  of  the  flower  cluster,  and  fruits 
that  break  open  at  a  point  two-thirds 
from  the  base.  The  four  varieties,  vars. 
anomala,  laxiflora,  longibracteata,  and 
princeps,  are  distinguished  by  the 
branching  and  pubescence  of  the  stems; 
the  size,  pubescence,  and  venation  of 
the  leaves;  the  density  of  the 
inflorescence;  and  the  orientation  of  the 
flowers  (Wagner  et  al.  1999). 

Individuals  have  been  observed  in 
fruit  from  April  through  September. 
Little  else  is  known  about  its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (Service  1999). 

Plantago  princeps  was  historically 
found  on  Kauai,  Oahu,  Molokai,  Hawaii, 
and  Maui.  It  is  no  longer  extant  on  the 
island  of  Hawaii.  Plantago  princeps  var. 
longibracteata  was  known  from  Kauai 
and  Oahu,  but  there  are  currently  no 
remaining  Oahu  populations.  The  11 
extant  occurrences  of  var.  princeps  on 
Oahu  consist  of  between  130  and  180 
individuals  on  Federal,  State,  city, 
county,  and  private  lands  at  Palawai 
Gulch,  Ekahanui  Gulch,  Nanakuli- 
Lualualei  Ridge,  Makua-Makaha  Ridge, 
Mohiakea  Gulch,  and  Pahole  Gulch 
(EDA  Database  2001;  GDSI  2001;  HINHP 
Database  2001). 

On  Oahu,  Plantago  princeps  var. 
longibracteata  was  typically  found  on 
the  sides  of  waterfalls  and  wet  rock 


faces  between  64  and  835  m  (210  and 
2,739  ft)  elevation.  Associated  native 
plant  species  included  Bidens  sp., 
Coprosma  granadensis  (makole), 
Eugenia  sp..  Lobelia  gaudichaudii 
(NCN),  Metrosideros  rugosa,  or  Scaevola 
glabra.  Plantago  princeps  var.  princeps 
is  typically  found  on  slopes  and  ledges 
in  Metrosideros  polymorpha  lowland 
mesic  forests  and  shrublands  between 
110  and  1,064  m  (361  to  3,490  ft) 
elevation.  Associated  native  plant 
species  include  Artemisia  australis, 
Bidens  sp.,  Chamaesyce  sp.,  Dubautia 
plantaginea,  Eragrostis  sp.,  Lysimachia 
sp.,  Pilea  peploides,  and  Viola  sp. 
(pamakani)  (HINHP  Database  2001; 
EDA,  in  litt.  2001). 

The  primary  threats  to  Plantago 
princeps  var.  longibracteata  on  Oahu 
were  predation  and  habitat  degradation 
by  feral  pigs  and  goats  and  competition 
with  various  nonnative  plant  species. 
The  primary  threats  to  Plantago 
princeps  var.  princeps  are  rockslides 
and  competition  with  the  nonnative 
plant  species  Erigeron  karvinskianus, 
Melinis  minutiflora,  and  Schinus 
terebintbifolius  (HINHP  Database  2001; 
Service  1999;  59  FR  56333). 

Platanthera  holochila  (NCN) 

Platanthera  holochila,  a  short-lived 
perennial  member  of  the  orchid  family 
(Orchidaceae),  is  an  erect,  deciduous 
herb.  The  stems  arise  from  underground 
tubers,  the  pale  green  leaves  are  lance- 
to  egg-shaped,  and  the  greenish-yellow 
flowers  occur  in  open  spikes.  This  is  the 
only  species  of  this  genus  that  occius  on 
the  Hawaiian  Islands  (Wagner  et  al. 
1999).  It  is  distinguished  from  other 
Hawaiian  orchids  by  its  underground 
tubers  that  lack  roots  at  the  nodes  or 
pseudobulbs  and  by  the  shape  and 
length  of  its  dorsal  sepal. 

Flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  for  this 
species  (Service  1999). 

Historically,  Platanthera  holochila 
was  known  from  Maui,  Oahu,  Molokai, 
and  Kauai.  Currently,  it  is  extant  on 
Kauai,  Molokai,  and  Maui.  This  species 
was  last  collected  on  Oahu  in  1938  in 
the  area  from  Puu  Kainapuaa  to 
Kawainui-Kaipapau  summit  ridge  and 
Kipapa  Gulch  (HINHP  Database  2001). 

On  Oahu,  Platanthera  holochila  was 
found  in  Metrosideros  polymorpha- 
Dicranopteris  linearis  wet  forest  or  M. 
polymorpha  mixed  shrubland  between 
447  and  867  m  (1,466  and  2,844  ft) 
elevation.  Associated  native  plant 
species  included  Broussaisia  arguta, 
Cibotium  sp.,  Clermontia  sp.  (oha  wai), 
Coprosma  sp.,  Dubautia  sp.,  Gahnia  sp., 
Leptecophylla  tameiameiae,  Luzula 


hawaiiensis  (wood  rush),  Lycopodiella 
cernua,  Lythrum  maritimum 
(pukamole),  Polypodium  pellucidum 
(ae),  Sadleria  sp.,  Scaevola  sp., 
Vaccinium  reticulatum,  and 
Wikstroemia  sp.  (akia)  (Service  1999;  61 
FR  53108). 

The  major  threats  to  Platanthera 
holochila  are  habitat  degradation  and 
destruction  by  ungulates  such  as  cattle 
and  feral  pigs,  predation  by  slugs, 
competition  with  alien  plants,  over 
collection,  and  the  small  number  of 
occvurences  and  individuals,  which 
make  the  species  highly  vulnerable  to 
extinction  from  random  environmental 
events  and  reduced  reproductive  vigor 
(Service  1999). 

Pteris  lidgatei  (NCN) 

Pteris  lidgatei,  a  short-lived  member 
of  the  maidenhair  fern  family 
(Adiantaceae),  is  a  coarse  perennial 
herb,  0.5  to  1  m  (1.6  to  3.3  ft)  tall.  It  can 
be  distinguished  from  other  species  of 
Pteris  on  the  Hawaiian  Islands  by  the 
texture  of  its  fronds  and  the  tendency  of 
the  sori  along  the  leaf  margins  to  be 
broken  into  short  segments  instead  of 
being  fused  into  continuous  marginal 
sori  (Wagner  1949;  Wagner  and  Wagner 
1992). 

Flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  for  this 
species  (Service  1998a). 

Historically,  Pteris  lidgatei  was  found 
on  Oahu,  Molokai,  and  Maui.  Currently, 
this  species  is  known  from  Oahu  and 
Maui.  Nine  occurrences  with 
approximately  13  individuals  occiu-  on 
Oahu  on  Federal,  State,  and  private 
lands  Kaluanui,  Kawainui  drainage, 
Kaukonahua  Gulch,  Kawai  Iki  Stream, 
Waimano  Stream,  and  Waimano  Gulch 
(EDA  Database  2001;  GDSI  2001;  HINHP 
Database  2001). 

Pteris  lidgatei  on  Oahu  grows  on  steep 
stream  banks  and  cliffs  around  75  m 
(246  ft)  elevation  in  wet  Metrosideros 
polymorpha-Dicmnopteris  linearis 
forest  with  Asplenium  sp.  (NCN), 
Broussaisia  arguta,  Cibotium  chamissoi, 
Cyrtandra  sp.,  Dicranopteris  linearis, 
Diplopterygium  pinnatum,  Doodia 
lyonii  (NCN),  Dryopteris  sandwicensis, 
Elaphoglossum  crassifolium  (ekaha), 
Isachne  pollens,  Machaerina 
angustifolia,  Sadleria  squarrosa, 
Selaginella  arbuscula,  or  Sphenomeris 
chinensis  (palaa)  (HINHP  Database 
2001;EDA,  in7itt.  2001). 

The  primary  threats  to  Pteris  lidgatei 
on  Oahu  are  competition  with  the 
nonnative  plemt  species  Ageratina 
riparia,  Christella  parasitica,  Clidemia 
hirta,  Paspalum  conjugatum,  Psidium 
cattleianum,  Pterolepis  g^omerata,  and 
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Sacciolepis  indica;  habitat  destruction 
by  feral  pigs;  and  a  risk  of  extinction 
from  naturally  occurring  events  and/or 
reduced  reproductive  vigor  due  to  the 
small  number  of  remaining  individuals 
(HINHP  Database  2001). 

Sanicula  purpurea  (NCN) 

Sanicula  purpurea,  a  short-lived 
member  of  the  parsley  family 
(Apiaceae),  is  a  stout  herb,  8  to  36  cm 
(3  to  14  in)  tall,  arising  from  a  massive 
perennial  stem.  This  species  is 
distinguished  from  others  in  the  genus 
by  the  number  of  flowers  per  cluster  and 
by  the  color  of  the  petals  (Constance  and 
Affolter  1999). 

Flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  of  Sanicula  purpurea 
are  unknown  (Service  1999). 

Historically  and  currently,  Sanicula 
purpurea  is  known  from  Oahu  and 
Maui.  On  Oahu,  5  occurrences  totaling 
approximately  21  individuals  are 
currently  known  from  Kaukonahua- 
Kahana  divide,  Helemano-Pimaluu 
divide,  the  summit  between  Aiea  and 
Waimano,  and  North  Kaukonahue- 
Punaluu  on  Federal,  State,  and  private 
lands  (EDA  Database  2001;  GDSI  2001; 
HINHP  Database  2001). 

Sanicula  purpurea  on  Oahu  typically 
grows  in  open  Metrosideros  polymorpha 
mixed  montane  bogs  and  windswept 
shrublands  within  the  cloud  zone 
between  415  and  959  m  (1,361  and 
3,146  ft)  elevation.  Associated  native 
plant  species  include  Bidens  sp., 
Cheirodendron  sp.,  Dicanthelium 
koolauense,  Gahnia  beechyi, 
Leptecophylla  tameiameiae, 
Lycopodium  sp.,  Machaerina 
-  angustifolia,  Plantago  pachyphylla 
(laukahi  kuahiwi),  Sadleria  pallida,  or 
Vaccinium  sp.  (HINHP  Database  2001; 
EDA,  in /itt.  2001). 

The  major  threats  to  Sanicula 
purpurea  on  Oahu  are  habitat 
degradation  by  feral  pigs,  a  risk  of 
extinction  due  to  random  environmental 
events  and/or  reduced  reproductive 
vigor  due  to  the  small  number  of 
existing  occurrences,  and  competition 
with  the  nonnative  plant  species 
Axonopus  fissifolius  and  Clidemia  hirta 
(HINHP  Database  2001;  Service  1999;  61 
FR  53108). 

Schiedea  hookeri  (NCN) 

Schiedea  hookeri,  a  member  of  the 
pink  family  (Caryophyllaceae),  is  a 
sprawling  or  clumped,  long-lived, 
perennial  herb.  This  species  is 
distinguished  from  others  in  this 
endemic  Hawaiian  genus  by  its  open, 
hairy,  and  sometimes  sticky 


inflorescence  and  by  the  size  of  the 
capsules  (Wagner  et  al.  1999). 

Based  on  field  and  greenhouse 
observations,  Schiedea  hookeri  has 
bisexual  flowers.  Mature  fruits  have 
been  observed  in  June  and  August.  A 
series  of  experimental  self-pollinations, 
within-population  crosses,  and  crosses 
among  populations  has  demonstrated 
that  S.  hookeri  experiences  moderately 
strong  inbreeding  depression.  These 
results  indicate  that  reductions  in 
population  size  could  result  in 
expression  of  inbreeding  depression 
among  progeny,  with  potentially 
deleterious  consequences  for  the  long- 
term  persistence  of  this  species. 
Schiedea  hookeri  appears  to  be  an  out- 
crossing species.  Under  greenhouse 
conditions,  flowers  do  not  set  seed 
unless  hand-pollinated.  In  the  field,  the 
species  is  presumed  to  be  pollinated  by 
insects,  although  none  have  been 
observed  (a  related  species,  S.  lydgatei   - 
on  Molokai,  is  apparently  pollinated  by 
native,  night-flying  moths).  Individuals 
of  S.  hookeri  appear  to  be  long-lived,  but 
there  is  no  evidence  of  reproduction 
from  seed  under  field  conditions. 
Seedlings  of  Schiedea  species  occurring 
in  mesic  or  wet  sites  are  apparently 
consumed  by  introduced  slugs  and  . 
snails.  In  contrast,  Schiedea  occiuring 
in  dry  areas  produce  abimdant  seedlings 
following  winter  rains,  presumably 
because  the  drier  sites  have  fewer 
nonnative  predators.  Schiedea  hookeri 
differs  considerably  through  its  range  in 
potential  for  clonal  growth.  Plants  from 
Kaluakauila  Gulch  are  upright  and  show 
little  potential  for  clonal  spread.  In 
contrast,  clonal  growth  has  been 
detected  for  individuals  at  Kaluaa 
Gulch,  where  the  growth  form  is 
decumbent  and  plants  apparently  root  at 
the  nodes  (HINHP  Database  2001; 
Service  1999;  Weller  and  Sakai, 
unpublished  data).  No  further 
information  is  available  on  flowering 
cycles,  seed  dispersal  agents,  longevity, 
specific  environmental  requirements,  or 
limiting  factors. 

Historically,  Schiedea  hookeri  was 
knowrn  from  the  Waianae  Mountains  of 
Oahu  ahd  a  single  fragmentary 
collection  from  Maui  that  may  represent 
a  different  species.  Currently,  this 
species  is  known  from  1 7  occurrences 
on  Oahu  containing  between  328  and 
378  individuals  in  East  Makaleha, 
Makaha- Waianae  Kai  Ridge,  Kaluakauila 
Gulch,  between  Kalaulula  and  Kanewai 
Streams,  Kaluaa  Gulch,  north  of  Puu  Ku 
Makalii,  Waicmae  Kai,  Makua-Makaha 
Ridge,  between  Kolekole  Pass  and  Puu 
Hapapa,  southwest  of  Puu  Kaua,  Palikea 
Gulch,  Makaha,  Kamaileunu  Ridge,  and 
Kahanahaiki  on  Federal,  State,  city, 
coimty,  and  private  lands  (EDA 


Database  2001;  GDSI  2001;  HINHP 
Database  2001;  Service  1999). 

Schiedea  hookeri  is  usually  found  on 
slopes,  cliffs  and  cliff  bases,  rock  walls, 
and  ledges  in  diverse  mesic  or  dry 
lovdand  forest,  often  dominated  by 
Metrosideros  polymorpha,  Diospyros 
sandwicensis,  or  Diospyros  hillebrandii, 
and  at  elevations  between  208  and  978 
m  (682  and  3,208  ft).  Associated  plant 
species  include  Acacia  koa,  Alyxia 
oliviformis,  Antidesma  pulvinatum, 
Artemisia  australis,  Bidens  torta,  Carex 
meyenii,  Carex  wahuensis,  Charpentiera 
tomentosa,  Dodonaea  viscosa, 
Elaeocarpus  bifidus,  Eragrostis  grandis, 
Hibiscus  sp.,  Leptecophylla 
tameiameiae,  Melanthera  tenuis, 
Pisonia  sandwicensis,  Pouteria 
sandwicensis,  Psydrax  odorata,  Sida 
fallax,  or  Stenomme  sp.  (Service  1999). 

The  primary  mreats  to  Schiedea 
hookeri  are  habitat  degradation  and/or 
destruction  by  feral  goats  and  pigs; 
competition  with  the  normative  plant 
species  Adiantum  hispidulum, 
Ageratina  adenophora,  Ageratina 
riparia,  Aleurites  moluccana,  Blechnum 
appendiculatum,  Christella  parasitica, 
Clidemia  hirta,  Cordyline  fruticosa, 
Grevillea  robusta,  Heliocarpus 
popayanensis,  Hyptis  pectinata, 
Kalanchoe  pinnata,  Lantana  camara, 
Melia  azedarach,  Melinis  minutiflora, 
Panicum  maximum,  Passiflora 
suberosa.  Pimento  dioica,  Psidium 
cattleianum,  Psidium  guajava,  Schinus 
terebintbifolius,  Syzygium  cumini,  and 
Toona  ciliata;  and  predation  by 
introduced  slugs  and  snails.  The 
Kaluakauila  Gulch  occurrence  is  also 
potentially  threatened  by  fire  and 
military  activities  (Service  1999). 

Schiedea  nuttallii  (NCN) 

Schiedea  nuttallii,  a  long-lived 
perennial  member  of  the  pink  family 
(Caryophyllaceae),  is  a  generally 
hairless,  erect  subshrub.  This  species  is 
distinguished  from  others  in  this 
endemic  Hawaiian  genus  by  its  habit, 
length  of  the  stem  intemodes.  length  of 
thejnflorescence,  number  of  flowers  per 
inflorescence,  and  smaller  leaves, 
flowers,  and  seeds  (Wagner  et  al.  1999). 

Flowers  and  fruits  of  Schiedea 
nuttallii  are  abundant  in  the  wet  season 
but  can  be  found  throughout  the  year. 
Plants  located  close  to  the  Makua  rim  on 
Oahu  have  been  under  observation  for 
10  years,  and  they  appear  to  be  long- 
lived.  Based  on  field  and  greenhouse  - 
observations,  the  species  has  bisexual 
flowers.  Schiedea  nuttallii  appears  to  be 
an  out-crossing  species.  Under 
greenhouse  conditions,  plants  fail  to  set 
seed  unless  hand-pollinated,  suggesting 
that  this  species  requires  insects  for 
pollination.  Seedlings  of  Schiedea 
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occurring  in  mesic  or  wet  sites  are 
apparently  consumed  by  introduced 
slugs  and  snails.  In  contrast,  Schiedea 
occurring  in  dry  areas  produce 
abundant  seedlings  following  winter 
rains,  presumably  because  tbere  are 
fewer  nonnative  predators  in  drier  sites. 
Other  information  about  reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  is  unknown  (Service 
1999). 

Historically  Schiedea  nuttallii  was 
known  from  scattered  locations  on 
Kauai,  Oahu,  Molokai,  and  Maui. 
Currently,  it  occurs  on  Kauai.  Oahu,  and 
Molokai.  On  Oahu,  7  occurrences  with 
49  individuals  are  found  on  Pahole- 
Makua  Ridge,  Pahole-Kahanahaiki 
Ridge,  Ekahanui  Gulch,  Kahanahaiki 
Valley,  and  Pahole  Gulch,  on  Federal, 
State,  and  private  lands  (EDA  Database 
2001;  GDSI  2001;  HINHP  Database  2001; 
Service  1999). 

Schiedea  nuttallii  on  Oahu  typically 
grows  on  steep  rock  walls  and  forested 
slopes  in  Acacia  koa-Metrosideros 
polymorpha  lowland  mesic  forest  and 
Metrosideros  polymorpha-Dodonaea 
viscosa  forest  at  elevations  between  436 
and  1,185  m  (1,430  and  3,887  ft). 
Associated  native  plant  species  include 
Alyxia  oliviformis,  Antidesma 
platyphyllum,  Bidens  torta,  Cibotium 
chamissoi,  Coprosma  sp.,  the 
endangered  Cyanea  longiflora,  Hedyotis 
terminalis.  Ilex  anomala,  Machaerina 
sp.,  Peperomia  sp.,  Perrottetia 
sandwicensis,  Pipturus  sp.,  or  Psydrax 
odorata  (HINHP  Database  2001;  EDA,  in 
litt..  2001). 

Schiedea  nuttalii  on  Oahu  is  seriously 
threatened  by  competition  with  the 
nonnative  plant  species  Andropogon 
virginicus,  Clidemia  hirta,  Grevillea 
robusta,  Melinis  minutiflora,  Paspalum 
conjugatum,  and  Psidium  cattleianum; 
predation  by  the  black  twig  borer,  slugs, 
and  snails;  habitat  degradation  by  feral 
pigs;  and  a  risk  of  extinction  from 
naturally  occurring  events  (e.g., 
landslides)  and/or  reduced  reproductive 
vigor  due  to  the  small  number  of 
individuals  (HINHP  Database  2001; 
Service  1999;  61  FR  53108). 

Sesbania  tomentosa  (Ohai) 

Sesbania  tomentosa,  a  short-lived 
perennial  member  of  the  pea  family 
(Fabaceae),  is  typically  a  sprawling 
shrub  but  may  also  be  a  small  tree.  Each 
compound  leaf  consists  of  18  to  38 
oblong  to  elliptic  leaflets  that  are 
usually  sparsely  to  densely  covered 
with  silky  hairs.  The  flowers  are  a 
salmon  color  tinged  with  yellow, 
orange-red,  scarlet,  or,  rarely,  pure 
yellow.  Sesbania  tomentosa  is  the  only 
endemic  Hawaiian  species  in  the  genus. 


differing  from  the  naturalized  S.  sesban 
by  the  color  of  the  flowers,  the  longer 
petals  and  calyx,  and  the  niunber  of 
seeds  per  pod  (Geesink  et  al.  1999). 

The  pollination  biology  of  Sesbania 
tomentosa  has  been  studied  by  David 
Hopper,  University  of  Hawaii.  His 
frndings  suggest  that  although  many 
insects  visit  Sesbania  flowers,  the 
majority  of  successful  pollination  is 
accomplished  by  native  bees  of  the 
genus  Hylaeus  and  that  occurrences  at 
Kaena  Point  on  Oahu  are  probably 
pollinator-limited.  Flowering  at  Kaena 
Point  is  highest  during  the  winter-spring 
rains  and  gradually  declines  throughout 
the  rest  of  the  year.  Other  aspects  of  this 
plant's  life  history  are  unknown 
(Service  1999). 

Currently.  Sesbania  tomentosa  occurs 
on  six  of  the  eight  main  Hawaiian 
Islands  (Kauai,  Oahu,  Molokai, 
Kahoolawe,  Maui,  and  Hawaii)  and  in 
the  Northwestern  Hawaiian  Islands 
(Nihoa  and  Necker).  It  is  no  longer 
extant  on  Niihau  and  Lanai.  On  Oahu, 
Sesbania  tomentosa  is  known  from  3 
occurrences  of  54  to  55  wild  and. 
approximately  200  outplanted 
individuals  on  State-owned  land  within 
the  Kaena  Point  NAR  and  from 
Keawaula  on  State  and  private  lands 
(GDSI  2001;  HINHP  Database  2001; 
Service  1999;  59  FR  56333). 

On  Oahu,  Sesbania  tomentosa  is 
found  on  cliff  faces,  broken  basalt,  and 
sand  dunes  with  rock  outcrops  in 
Scaevola  sericea  coastal  dry  shrubland 
and  Sporobolus  virginicus  (aki  aki) 
mixed  grasslands  between  sea  level  and 
152  m  (0  and  499  ft)  elevation. 
Associated  native  plant  species  include 
Heliotropium  anomalum  (ahinahina), 
Jacquemontia  ovalifolia  ssp. 
sandwicensis.  Melanthera  sp., 
Myoponim  sandwicense,  or  Sida  fallax 
(HINHP  Database  2001;  Service  1999). 

The  primary  threats  to  Sesbania 
tomentosa  on  Oahu  are  competition 
with  the  nonnative  plant  species 
Lantana  camara  and  Leucaena 
leucocephala;  lack  of  adequate 
pollination;  seed  predation  by  rats, 
mice,  and,  potentially,  nonnative 
insects;  fire;  trampling  by  hikers,  • 
motorcycles,  and  all-terrain  vehicles; 
and  a  risk  of  extinction  from  naturally 
occurring  events  (e.g.  tsunami)  and/or 
reduced  reproductive  vigor  due  to  the 
small  number  of  occiurences  and 
individuals  (HINHP  Database  2001; 
Service  1999;  59  FR  56333). 

Silene  lanceolata  (NGN) 

Silene  lanceolata,  a  member  of  the 
pink  family,  is  an  upright,  short-lived 
perennial  with  stems  15  to  50  cm  (6  to 
20  in)  long,  which  are  woody  at  the 
base.  The  flowers  are  white  with  deeply- 


lobed,  clawed  petals.  This  species  is 
distinguished  from  other  Hawaiian 
members  of  the  genus  by  its  erect  stem, 
terminal  inflorescence,  and  length  of  the 
calyx,  clawed  petals,  and  carpophore 
(ovary  structure)  (Wagner  et  al.  1999). 

Flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  for  Silene  lanceolata  are 
unknown  (Servicel996d). 

The  historical  range  of  Silene 
lanceolata  includes  five  Hawaiian 
Islands:  Kauai,  Oahu,  Molokai,  Lanai,  i  ' 
and  Hawaii.  Silene  lanceolata  is 
presently  extant  on  Molokai,  Oahu,  and 
Hawaii.  On  Oahu,  there  are  4 
occurrences  with  62  individuals  located 
in  Koiahi  Gulch  and  Waianae  Kai  on 
Federal  and  State  lands  (EDA  Database 
2001;  GDSI  2001;  HINHP  Database 
2001). 

On  Oahu,  Silene  lanceolata  grows  on 
cliff  faces  and  ledges  of  gullies  in  dry  to 
mesic  shrubland  and  cliff  communities 
at  elevations  of  about  351  to  978  m 
(1,151  to  3,208  ft).  Associated  native 
plant  species  include  Artemisia 
australis,  Bidens  sp.,  Carex  sp., 
Chamaesyce  sp.,  Dodonaea  viscosa, 
Lysimachia  sp.,  Osteomeles 
anthyllidifolia,  Schiedea  mannii,  or  the 
endangered  Tetramolopium  filiforme 
(HINHP  Database  2001). 

The  threats  to  Silene  lanceolata  on 
Oahu  are  habitat  destruction  by  feral 
goats  and  pigs;  wildfires;  and 
competition  with  the  nonnative  plant 
species  Ageratina  riparia,  Erigeron 
karvinskianus,  Lantana  camara,  Melinis 
minutiflora.  Melinis  repens.  and 
Schinus  terebinthifolius  (HINHP 
Database  2001;  Service  1996d;  57  FR 
46325). 

Solanum  sandwicense  {Popolo 
aiakeakua) 

Solanum  sandwicense,  a  member  of 
the  nightshade  family  (Solanaceae),  is  a 
large  sprawling  shrub.  The  younger 
branches  are  more  densely  hairy  than 
older  branches,  and  the  oval  leaves 
usually  have  up  to  four  lobes  along  the 
margins.  This  short-lived  perennial 
species  differs  from  other  members  of 
the  genus  by  having  dense  hairs  on 
young  plant  parts,  a  greater  height,  and 
lacking  prickles  (Symon  1999). 

Little  is  known  about  the  life  history 
of  Solanum  sandwicense.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995b). 

Historically,  Solanum  sandwicense 
was  known  from  both  Oahu  and  Kauai. 
This  species  was  last  seen  on  Oahu  in 
2000.  Currently,  this  species  is  only 
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known  from  Kauai  (GDSI  Database  2001; 
HINHP  Database  2001;  Service  1995b; 
59  FR  09304;  65  FR  66808;  J.  Yoshioka, 
TNCH,  pers.  comm.,  2000). 

Solanum  sandwicense  was  found  on 
Oahu  on  talus  slopes  and  in  streambeds 
in  open,  simny  areas  at  elevations 
between  131  and  1,006  m  (430  and 
3,300  ft).  Associated  native  plant 
species  included  Pisonia  sp.  or 
Psychotria  sp.  (HINHP  Database  2001; 
Service  1995b;  59  FR  09304). 

The  major  threats  to  occurrences  of 
Solanum  sandwicense  on  Oahu  were 
habitat  degradation  by  feral  pigs; 
competition  with  the  nonnative  plant 
species  Passiflora  suberosa,  Psidium 
sp.,  and  Schinus  terebinthifolius;  fire; 
landslides;  and  a  risk  of  extinction  from 
naturally  occurring  events  and  reduced 
reproductive  vigor  due  to  the  small 
number  of  existing  individuals  (HINHP 
Database  2001;  Service  1995b;  59  FR 
09304). 

Spermolepis  hawaiiensis  (NGN) 

Spermolepis  hawaiiensis,  a  member  of 
the  parsley  family  (Apiaceae),  is  a 
slender  annual  herb  with  few  branches. 
Its  leaves  are  dissected  into  narrow, 
lance-shaped  divisions.  Spermolepis 
hawaiiensis  is  the  only  member  of  the 
genus  native  to  Hawaii.  It  is 
distinguished  from  other  native 
members  of  the  family  by  being  a 
nonsucculent  annual  with  an  umbrella- 
shaped  inflorescence  (Constance  and 
Affolter  1999). 

Flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  of  this  species  are 
unknown  (Service  1999). 

Historically,  Spermolepis  hawaiiensis 
was  known  from  Kauai,  Oahu,  Lanai, 
and  the  island  of  Hawaii.  It  is  currently 
known  from  Molokai  and  Maui  as  well 
as  the  above  four  islands.  On  Oahu, 
there  are  6  known  occiurences  totaling 
between  110  and  910  individuals,  on 
Makua-Keaau  Ridge  and  near  the 
entrance  of  Diamond  Head  on  State, 
Federal,  city,  and  county  lands  (EDA 
Database  2001;  GDSI  2001;  HINHP 
Database  2001). 

Spermolepis  hawaiiensis  on  Oahu 
typically  grows  on  steep  to  vertical  cliffs 
or  at  the  base  of  cliffs  and  ridges  in 
coastal  dry  cliff  vegetation  at  elevations 
of  25  to  839  m  (82  to  2,752  ft). 
Associated  native  plant  species  include 
Artemisia  australis,  Bidens  sp., 


Dodonaea  viscosa,  Doryopteris  sp., 
Heteropogon  contortus,  Santalum 
ellipticum,  or  Waltheria  indica  (HINHP 
Database  2001;  EDA,  in  litt.,  2001). 

The  primary  threats  to  Spermolepis 
hawaiiensis  on  Oahu  are  habitat 
degradation  by  feral  goats;  competition 
with  nonnative  plant  species  such  as 
Lantana  camara,  Melinis  minutiflora, 
and  various  grasses;  and  habitat 
destruction  and  death  of  plants  due  to 
erosion,  landslides,  and  rock  slides 
resulting  from  natural  weathering 
(HINHP  Database  2001;  Service  1999;  59 
FR  56333). 

Tetramolopium  lepidotum  ssp. 
lepidotum  (NCN) 

Tetramolopium  lepidotum  ssp. 
lepidotum,  a  short-lived  perennial 
member  of  the  aster  family  (Asteraceae), 
is  an  erect  shrub  12  to  36  cm  (4.7  to  14 
in)  tall,  branching  near  the  ends  of  the 
stems.  Leaves  are  lance-shaped  and 
wider  at  the  leaf  tip.  This  taxon  can  be 
distinguished  from  the  other  extant 
species  on  Oahu  by  its  bisexual  disk 
flowers  and  its  inflorescence  of  6  to  12 
heads  (Lowrey  1999). 

Tetramolopium  lepidotum  ssp. 
lepidotum  produces  flowers  and  fruit 
from  April  through  July.  Little  else  is 
known  about  its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (Service  1995b;  59  FR 
09304). 

Historically,  Tetramolopium 
lepidotum  ssp.  lepidotum  was  known 
from  Lanai  and  nearly  the  entire  length 
of  the  Waianae  Mountains,  from  Makua 
Valley  to  Cachexia  Ridge,  on  Oahu.  It  is 
now  known  only  from  Oahu.  A  total  of 
5  occiurences  of  approximately  15 
individual  plants  are  currently  known 
from  Federal,  State,  and  private  lands 
on  Maima  Kapu,  Ekahanui-Lualualei 
siunmit,  Waianae  Kai,  and  Puu  Hapapa. 
TNCH  has  outplanted  three  individuals 
in  a  fenced  exclosure  within  Honouliuli 
Preserve.  These  plants  have  since  died, 
yet  two  healthy  individuals  have 
sprouted  near  the  exclosure  (EDA 
Database  2001;  GDSI  2001;  HINHP  2001; 
Lowrey  1999;  Service  1998b;  56  FR 
55770). 

Tetramolopium  lepidotum  ssp. 
lepidotum  typically  grows  on  grassy 
ridge  tops,  slopes,  or  cliffs  in 
windblown  diy  forests  at  elevations  of 
330  to  1,157  m  (1,082  to  3,795  ft). 


Associated  native  species  include 
Bidens  sp.,  Carex  wahuensis,  Eragrostis 
sp.,  or  Metrosideros  polymorpha 
(HINHP  Database  2001). 

The  major  threats  to  Tetramolopium 
lepidotum  ssp.  lepidotum  on  Oahu  are 
competition  from  the  nonnative  plant 
species  Andropogon  virginicus,  Melinis 
minutiflora,  and  Schinus 
terebinthifolius;  habitat  degradation  and 
predation  by  feral  goats  and  pigs;  fire; 
and  a  risk  of  extinction  and/or  reduced 
reproductive  vigor  due  to  the  small 
niunber  of  occurrences  and  individuals 
(HINHP  Database  2001:  Service  1998b; 
56  FR  55770). 

Vigna  o-wahuensis  (NCN) 

Vigna  o-wahuensis,  a  member  of  the 
pea  family  (Fabaceae),  is  a  slender, 
twining,  short-lived  perennial  herb  with 
fuzzy  stems.  Each  leaf  is  made  up  of 
three  leaflets  that  vary  in  shape  from 
round  to  linear.  This  species  differs 
from  others  in  the  genus  by  its  thin    ■• 
yellowish  petals,  sparsely^hairy  calyx, 
and  thin  pods  that  may  or  may  not  be 
slightly  inflated  (Geesink  et  al.  1999). 

Flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  of  this  species  are 
unknown  (Service  1999). 

Historically,  Vigna  o-wahuensis  was 
known  from  Niihau,  Oahu,  Molokai, 
Lflnai,  Kahoolawe,  Maui,  and  the  island 
of  Hawaii.  Currently,  V.  o-wahuensis  is 
known  from  the  islands  of  Molokai, 
Lanai,  Kahoolawe,  Maui,  and  Hawaii. 
There  are  no  currently  known 
occurrences  on  Oahu.  The  last 
collection  on  Oahu  was  made  in  1938 
on  the  Mokulua  Islets  and  North  Islet 
(HINHP  Database  2001). 

Vigna  o-wahuensis  on  Oahu  oqcurred 
on  open  dry,  fossil  reef,  climbing  over 
shrubs  and  grasses  on  limestone 
deposit,  and  on  fairly  steep  slopes  from 
sea  level  to  609  m  (0  to  1,998  ft)  in 
elevation.  The  associated  native  plant 
species  on  Oahu  are  unknown  (HINHP 
Database  2001). 

Nothing  is  knowrn  of  the  threats  for 
Vigna  o-wahuensis  on  Oahu  (Service 
1999). 

A  summary  of  occurrences  and 
landownership  for  the  101  plant  species 
reported  from  the  island  of  Oahu  is 
given  in  Table  1. 
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Abutikjn  sandwicense 

Adenophorus  periens  

Alectryon  macrococcus 

Alsinidendron  otmvatum 

Alsinidendmn  trinerve 

Bonamia  menziesii  

Cenchrus  agrimonioides 

Centaurium  sebaeoides 

Chamaesyce  celastroides  var.  kaenana 

Chamaesye  deppeana 

Chamaesyce  herbstii  

Chamaesyce  kuwaleana 

Chamaesyce  rockii  

Colubrtna  oppositifolia  

Ctenitis  squamigera 

Cyanea  acuminata 

Cyanea  crispa 

Cyanea  grimesiana  ssp.  grimesiana  

Cyanea  grimesiana  ssp.obatae 

Cyanea  humboltiana 

Cyanea  koolauensis  ." 

Cyanea  longiflora 

Cyanea  pinnatifida 

Cyanea  st.-johnii 

Cyanea  superba  

Cyanea  truncata  

Cyperus  trachysanthos 

Cyrtandra  crenata 

Cyrtandra  dentata 

Cyrtandra  polyantha  

Cyrtandra  subumbellata 

Cyrtandra  vindiftora .' 

Delissea  subcorata  

Diellia  erecta 

Diellia  falcata  

Diellia  unlsora  

Diplazium  molokaiense 

Dubautia  herbstobatae  

Eragrostis  fosbergii ; 

Eugenia  koolauensis „.. 

Euphorbia  haeleeleana 

Flueggea  neowawraea  

Gardenia  mannii  

Gouania  meyenii 

Gouania  vitifolia 

Hedyotis  coriacea  

Hedyotis  degeneri 

Hedyotis  parvuia  

Hesperomannia  arix>rescens 

Hesperomannia  arbuscula 

Hibiscus  brackenridgei 

Isodendhon  laurifolium 

Isodendrion  longifolium 

Isodendhon  pyrifolium , 

Labordia  cyrtandrae 

Lepidium  arbuscula , 

Lipochaeta  lobata  war.  leptophylla 

Lipochaeta  tenuifolia 

Lobelia  gaudichaudii  ssp.  koolauensis  .. 

Lobelia  monostachya 

Lobelia  niihauensis 

Lobelia  oahuensis 

Lysimachia  filitolia 

Manscus  pennatiformis 

Marsilea  villosa  

Melicope  lydgatei 

Melicope  pallkia 

Melicope  saint-johnii 

Myrsine  juddii 


Number  of 

Landownershlp/Jurisdictlon 

current 
occurrences 

Federal 

Stale 

Private 

30 

X2-6 

X 

X 

0 

82 

Xl.2.6 

X 

X 

6 

X' 

X 

13 

X2 

X 

18 

XI. 6 

X 

X 

7 

X'-2 

X 

X 

2 

■ 

X 
X 

X 

15 

X' 

1 

X 
X 
X 

4 

X 

5 

X6 

20 

X2.3.8 

X 

X 

5 

X 
X 

X 

8 

X'   2 

X 

20 

X2.3.8 

X 

X 

11 

X3 

X 

X 

7 

X2 

X 

X 

8 

X 

X 

9 

X3.« 

X 

X 

42 

X2.3.4.8 

X 

X 

4 

X 

X 

0 

7 

X3 

X 

X 

0 

2 

X 
X 

X 

6 

X' 

0 

11 

X" 

X 
X 
X 

1 

X 

5 

X2.8 

X 

23 

X3.« 

X 

X 

21 

X'-2 

X 

X 

1 

X 
X 

X 

30 

X>.2.6 

X 

4 

X 

X 

0 

x"^" 

X2 

X"» 

12 

X 
X 
X 

4 

12 

X 

8 

X' 

X 

X 

23 

Xl.2.6 

X 

X 

49 

X  2.  3.^.8 

X 

X 

4 

X 
X 

X 

2 

X 

0 

4 

X^ 

X'«- 

X3.4.8 

X 
X 
X 

7 

'36 

X 

6 

X 
X 

X 

6 

X'o 

X 

5 

X 

X 

7 

X2 

X 

X 

0 

9 

X 
X 
X 
X 
X 

X 

12 

Xl.2.6 

Xl.2.6 
X2.3.8 

4 

41 

5 

X 

1 

X 
X 
X 

X 

40 

X'-2-» 

X  1.2.3.8 

12 

X 

1 

X 

0 

'x« 

5 

X 

X 

18 

X3 

X 

X 

1 

X 

X 

6 

X6 
X3 

X 

3 

X 

Table  1.— Summary  of  Existing  Occurrences  on  Oahu,  and  Landownership  for  101  Species  Reported  From 

Oahu— Continued 


Species 


Neraudia  angulata  

Notothchium  humile 

Peucedanum  sandwicense 

Phlegmariurus  nutans 

Phyllostegia  hirsuta 

Phyltostegia  kaalaensis  

Phyllostegia  mollis  

Phyllostegia  parviftora 

Plantago  princeps 

Platanthera  holochila  

Pritchardia  kaalae , 

Reris  lidgatei 

Sanicula  mariversa  

Sanicula  purpurea 

Schiedea  hookeri 

Schiedea  kaalae  

Schiedea  kealiae  .' ; 

Schiedea  nuttallii 

Sesbania  tomentosa 

Silene  lanceolata  

Silene  perlmanii 

Solanum  sandwicense 

Spermolepis  hawaiiensis 

Stenogyne  kanehoana 

Tetramolopium  filiforme  

Tetramolopium  lepidotum  ssp.  lepidotum  . 

Tetraplasandra  gymnocarpa 

Trematolobelia  singularis 

Urera  kaalae 

Vigna  o-wahuensis  

Viola  chamissoniana  ssp.  chamissoniana 
Viola  oahuensis  


Numt>er  of 

current 
occurrences 


27 

25 
4 
3 

26 
7 
5 
6 

11 
0 
6 
9 
4 
5 

17 
7 
4 
7 
3 
4 
0 
0 
6 
1 

21 
5 

30 
3 

12 
0 

15 

18 


Landownershlp/Jurisdictlon 


Federal 


XI. 2,6 
Xl.2.6 


State 


X2.3.8 

X2.3.6.8 

X2 

X3 

Xl.2.3.6.8 

X'-2 

X2.3.8 

X'-6 

X2.3.8 

Xl.2.6 

Xs 

X'   2 

X^ 

X' 

X1.6 

X2* 

X2.3.4.8 

X2.6 

X 
X 
X 
X 
X 
X 
X 
X 
X 


Private 


X 
X 

X 
X 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


Xl.2.6 
X2.3.8 


X 
X 
X 
X 
X 


X 
X 


X 
X 
X 
X 
X 
X 


X 
X 
X 
X 


^  Makua  Military  Reservation 

2Schofield  Barracks  Military  Resen/ation/Schofleld  Barracks  East  Range 

3Kawalloa  Training  Area 

*  Kahuku  Training  Area  ^ 

s  Dillingham  Military  Resen/ation 

6  Naval  Magazine  Pearl  Hartxjr  Lualualei  Branch  and  Naval  Computer  and  Telecommunication  Area  Master  Station  Pacific  Transmittino  Facility 
at  Lualualei 
^  Hawaii  Army  National  Guard 
8  Oahu  Forest  National  Wildlife  Refuge  * 


Previous  Federal  Action 

On  May  28,  2002,  we  published  the 
court-ordered  proposed  critical  habitat 
designations  for  the  101  plant  species 
from  Oahu  (67  FR  37108).  In  that 
proposed  rule  (begiiming  on  page 


37147),  we  included  a  detailed 
summary  of  the  previous  Federal 
actions  completed  prior  to  publication 
of  the  proposal.  We  now  provide 
updated  information  on  the  actions  that 
we  have  completed  since  the  proposed 


critical  habitat  designation.  In  Table  2, 
we  list  the  final  critical  habitat 
designations  or  nondesignations 
previously  completed  for  41  of  the  101 
plant  species  from  Oahu,  which  also 
occur  on  other  islands. 


Table  2.— Summary  of  Previous  Final  Critical  Habitat  Actions  for  the  101  Plant  Species  From  Oahu 


Adenophorus  periens  .... 
Alectryon  macrococcus  . 

Bonamia  menziesii 

Cenchrus  agrimonioides 
Centaurium  sebaeoides 


Final  critk^al  hat>itat  designa- 

tion or  nondesignafJon 

Date(s) 

Federal 
Register 

02/27/03 

68  FR  9116 

05/18/03 

68  FR  12982 

02/27/03 

68  FR  9116 

03/18/03 

68  FR  12982 

05/14/03 

68  FR  25934 

02/27/03 

68  FR  9116 

05/14/03 

68  FR  25934 

05/14/03 

68  FR  25934 

02/27/03 

68  FR  9116 

03/18/03 

68  FR  12982 
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Table  2.— Summary  of  Previous  Final  Critical  Habitat  Actions  for  the  101  Plant  Species  From  Oahu— 

Continued 


Species 


Final  critical  habitat  designa- 
tion or  nondesignation 


Date(s) 


Federal 
Register 


Colubnna  oppositifolia 

Ctenitis  squamigera  • 

Cyanea  grimesiana  ssp  gnmesiana 

« 

Cyperus  trachysanthos  .' 

Diellia  erecta 

• 
Diplazium  molokaiense , 

Eugenia  koolauensis '. 

Euphorbia  haeleeleana  - 

Flueggea  neovtawraea  ., ., 

Gouania  meyenii 

Gouania  vitifolia .■ '. 

Hedyotis  cohacea 

Hesperomannia  arborescens  

Hesperomannia  arbuscula 

Hibiscus  brackenndgei 

Isodendrion  launfolium 

Isodendhon  longifolium  

Isodendrion  pyrifolium 

Lobelia  niihauensis 

Lysimachia  filifolia  _ 

Mariscus  pennatiformis 

Melicope  pallida  

Nototrichium  humile  

Peucedanum  sandwicense  

Phlegmariurus  nutans 

Phyllostegia  mollis 

Plantago  princeps  

Platanthera  holochila : .-. 

Ptehs  lidgatei 

Sanicula  purpurea .' 

Schiedea  nuttallli 

Se^>ania  tomentosa  , 

S/7ene  lanceolata -.. 

Solanum  sandwicense  , 

Spermolepis  hawaiiensis .'. 

Vigna  o-wahuensis 


05/1 4«X3 

05/14/03 

02/27/03 

03/18/03 

05/14/03 

03/1 8«)3 

05/14/03 

02/27/03 

02/27/03 

03/18/03 

05/14/03 

02/27/03 

03/18/03 

05/14/03 

03/18/03 

02/27/03  I 

02/27/03 

03/18/03 

05/14/03 

02/27/03 

05/14/03 

05/14/03 

03/18/03 

05/14/03 

03/18/03 

05/14/03 

02/27/03 

02/27/03 

03/18/03 

05/14/03 

02/27/03 

02/27/03 

02/27/03 

05/14/03 

05/22/03 

02/27/03 

05/14/03 

02/27/03 

03/18/03 

05/14/03 

02/27/03 

05/14/03 

02/27/03 

03/18/03 

05/14/03 

02/27/03 

05/14/03 

03/18/03 

05/14/03 

05/14/03 

02/27/03 

03/18/03 

02/27/03 

03/18/03 

05/14/03 

05/22/03 

03/18/03 

02/27/03 

02/27/03 

03/18/03 

05/14/03 

05/14/03 


68  FR  25934 
68  FR  25934 
68  FR  9116 
68  FR  12982 
68  FR  25934 
68  FR  12982 
68  FR  25934 
68  FR  9116 
68  FR  9116 
68  FR  12982 
68  FR  25934 
68  FR  9116 
68  FR  12982 
68  FR  25934 
68  FR  12982 
68  FR  9116 
68  FR9116 
68  FR  12982 
68  FR  25934 
68  FR  9116 
68  FR  25934 
68  FR  25934 
68  FR  12982 
68  FR  25934 
68  FR  12982 
68  FR  25934 
68  FR  9116 
68  FR  9116 
68  FR  12982 
68  FR  25934 
68  FR9116 
68  FR  9116 
68  FR  9116 
68  FR  25934 
68  FR  25934 
68  FR  9116 
68  FR  25934 
68  FR  9116 
68  FR  12982 
68  FR  25934 
68  FR  9116 
68  FR  25934 
68  FR9116 
68  FR  12982 
68  FR  25934 
68  FR9116 
68  FR  25934 
68  FR  12982 
68  FR  25934 
68  FR  25934 
68  FR  9116 
68  FR  12982 
68  FR  9116 
68  FR  12982 
68  FR  25934 
68  FR  28054 
68  FR  12982 
68  FR  9116 
68  FR  9116 
68  FR  12982 
68  FR  25934 
68  FR  25934 
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For  many  of  101  plant  species  firom 
Oahu,  the  issue  of  whether  critical 
,  habitat  would  be  prudent  was  discussed 
in  previous  proposals  and  incorporated 
into  the  May  28  proposal  (see  65  FR 
79192;  65  FR  83158;  67  FR  3939;  67  FR 
15856;  67  FR  9806;  67  FR  16492;  67  FR 
36968;  67  FR  37108).  hi  the  May  28, 
2002  proposed  rule,  we  proposed  that 
critical  habitat  designation  was  not 
prudent  for  Cyrtandra  crenata  because  it 
had  not  been  seen  recently  in  the  wild, 
and  no  genetic  material  of  the  species 
.was  known  to  exist.  We  also  proposed 
that  critical  habitat  designation  was  not 
prudent  for  Pritchardia  kaalae,  because 
it  would  likely  increase  the  threat  from 
vandalism  or  collection  of  the  species. 
Critical  habitat  for  the  remaining  99 
[Abutilon  sandwicense,  Adenophorus 
periens,  Alectryon  macrococcus' 
Alsinidendron  obovatum, 
Alsinidendron  trinerve,  Bonamia 
menziesii,  Cenchrus  agrimonioides, 
Cbamaesyce  celastroides  var.  kaenana, 
Chamaesyce  deppeana,  Cbamaesyce 
herbstii,  Chamaesyce  kuwaleana, 
Cbamaesyce  rockii,  Colubrina 
oppositifolia,  Ctenitis  squamigera, 
Cyanea  acuminata,  Cyanea  crispa, 
Cyanea  gnmesiana  ssp.  grimesiana, 
Cyanea  grimesiana  ssp.  obatae,  Cyanea 
humboltiana,  Cyanea  koolauensis, 
Cyanea  longiflora,  Cyanea  pinnatifida, 
Cyanea  st.-jobnii,  Cyanea  superba, 
Cyanea  tnincata,  Cyperus 
tracbysanthos,  Cyrtandra  dentata, 
Cyrtandra  polyantha,  Cyrtandra 
subumbellata,  Cyrtandra  viridiflora, 
Delissea  subcordata,  Diellia  erecta, 
Diellia  falcata,  Diellia  unisora, 
Diplazium  molokaiense,  Dubautia 
berbstobatae,  Eragrostis  fosbergii, 
Eugenia  koolauensis,  Eupborbia 
haeleeleana,  Flueggea  neowawraea. 
Gardenia  mannii,  Gouania  meyenii, 
Gouania  vitifolia,  Hedyotis  coriacea, 
Hedyotis  degeneri,  Hedyotis  parvula, 
Hesperomannia  arborescens, 
Hesperomannia  arbuscula.  Hibiscus 
brackenridgei,  Isodendrion  laurifolium, 
Isodendrion  longifolium,  Isodendrion 
pyrifolium,  Labordia  cyrtandrae, 
Lepidium  arbuscula,  Lipochaeta  lobata 
var.  leptophylla,  Lipochaeta  tenuifolia, 
Lobelia  gaudichaudii  ssp.  koolauensis. 
Lobelia  monostachya.  Lobelia 
niihauensis.  Lobelia  oahuensis, 
Lysimachia  filifolia,  Mariscus 
pennatiformis,  Marsilea  villosa, 
Melicope  lydgatei,  Melicope  pallida^ 
Melicope  saint-johnii,  Myrsine  juddii, 
Neraudia  angulata,  Nototrichium 
humile,  Pelea  lydgatei,  Peucedanum 
sandwicense,  Phlegmariurus  nutans; 
Phyllostegia  hirsuta,  Phyllostegia 
kaalaensis,  Phyllostegia  mollis, 
Phyllostegia  parviflora,  Plantago 


princeps,  Platanthera  holochila,  Pteris 
lidgatei,  Sanicula  mariversa,  Sanicula 
purpurea,  Schiedea  hookeri,  Schiedea 
kaalae,  Schiedea  kealiae,  Schiedea 
nuttallii,  Sesbania  tomentosa,  Silene 
lanceolata,  Silene  perlmanii,  Solanum 
sandwicense,  Spermolepis  hawaiiensis, 
Stenogyne  kanehoana,  Tetramolopium 
filiforme,  Tetramolopium  lepidotum 
ssp.  lepidotum,  Tetraplasandra 
gymnocarpa,  Trematolobelia  singularis, 
Urera  kaalae,  Vigna  o-wahuensis,  Viola 
chamissoniana  ssp.  chamissoniana,  and 
Viola  oahuensis)  of  the  101  plant 
species  was  proposed  on  approximately 
45,067  ha  (111,364  ac)  of  land  on  the 
island  of  Oahu  (67  FR  37108). 

The  publication  of  the  proposed  rule 
opened  a  60-day  public  comment 
period,  which  closed  on  July  29,  2002. 
On  July  11,  2002,  we  submitted  joint 
stipulations  to  the  U.S.  District  Coiul 
with  Earthjustice  requesting  extension 
of  the  court  orders  for  the  final  rules  to 
designate  critical  habitat  for  plants  from 
Lanai  (December  30.  2002),  Kauai  and 
Niihau  (January  31,  2003),  Molokai 
(February  28,  2003),  Maui  and 
Kahoolawe  (April  18,  2003),  Oahu 
(April  30,  2003),  the  Northwestern 
Hawaiian  Islands  (April  30,  2003),  emd 
the  island  of  Hawaii  (May  30,  2003), 
citing  the  need  to  conduct  additional 
review  of  the  proposals,  address 
comments  received  during  the  public 
comment  periods,  and  conduct  a  series 
of  public  workshops  on  the  proposals. 
The  joint  stipulations  were  approved 
and  ordered  by  the  court  on  July  12, 
2002.  On  August  26,  2002,  we  published 
a  notice  (67  FR  54766)  reopening  the 
public  comment  period  until  September 
30,  2002,  on  the  proposal  to  designate 
critical  habitat  for  plants  from  Oahu.  On 
October  10,  2002,  we  published  a  notice 
(67  FR  63066)  annoimcing  the 
reopening  of  the  comment  period  until 
November  30,  2002  and  announcing  a 
public  hearing.  On  October  15.  2002,  we 
held  a  public  information  meeting  at  the 
McCoy  Pavilion,  Honolulu,  Oahu.  On 
October  17,  2002,  we  held  a  public 
information  meeting  at  Nanakuli  High 
School,  Nanakuli,  Oahu.  On  November 
19,  2002,  we  held  a  public  hearing  at  the 
Ala  Moana  Hotel,  Honolulu,  Oahu.  On 
December  26,  2002,  we  published  a 
notice  (67  FR  78763)  announcing  the 
availability  of  the  draft  economic 
analysis  and  reopening  the  comment 
period  imtil  January  27,  2003. 

In  the  final  rule  designating  critical 
habitat  for  plants  on  Lanai,  published  in 
the  Federal  Register  on  January  9,  2003 
(68  FR  1220),  we  indicated  that  critical 
habitat  was  prudent  for  the  following  17 
multi-island  species  that  also  occur  on 
Oahu:  Adenophorus  periens,  Bonamia 
menziesii,  Cenchrus  agrimonioides. 


Centaurium  sebaeoides,  Ctenitis 
squamigera,  Cyanea  grimesiana  ssp. 
grimesiana,  Cyperus  trachysanthos, 
Diellia  erecta,  Diplazium  molokaiense, 
Hesperomannia  arborescens.  Hibiscus 
brackenridgei,  Isodendrion  pyrifolium, 
Sesbania  tomentosa,  Silene  lanceolata, 
Spermolepis  hawaiiensis, 
Tetramolopium  lepidotum  ssp. 
lepidotum,  and  Vigna  o-wahupnsis.  In 
the  final  rule  designating  critical  habitat 
for  plants  on  Kauai  and  Niihau, 
published  on  February'  27,  2003  (68  FR 
9116),  we  indicated  that  critical  habitat 
was  prudent  for  the  following  16  multi- 
island  species  that  are  also  found  on 
Oahu:  Alectryon  macrococcus. 
Euphorbia  haeleeleana,  Flueggea 
neowawraea,  Gouania  meyenii, 
Isodendrion  laurifolium,  Isodendrion 
longifolium.  Lobelia  niihauensis, 
Lysimachia  filifolia,  Mariscus 
pennatiformis,  Melicope  pallida, 
Peucedanum  sandwicense, 
Phlegmariurus  nutans,  Plantago 
princeps,  Platanthera  holochila, 
Schiedea  nuttallii,  and  Solanum 
sandwicense.  In  the  final  rule  ,^ 

designating  critical  habitat  for  plants  on 
Molokai  (68  FR  12982),  we  indicated 
that  critical  habitat  was  prudent  for  the 
following  four  multi-island  species  that 
are  also  found  on  Oahu:  Eugenia 
koolauensis,  Isodendrion  pyrifolium, 
Marsilea  villosa,  Phyllostegia  mollis, 
and  Pteris  lidgatei.  In  the  final  rule 
designating  critical  habitat  for  plants  on 
Maui  and  Kahoolawe,  published  on  May 
14,  2003  (68  FR  25934)  we  indicated 
that  critical  habitat  was  prudent  for  the 
following  eight  multi-island  species  that 
are  also  foimd  on  Oahu:  Colubrina 
oppositifolia,  Gouania  vitifolia, 
Hedyotis  coriacea,  Hesperomannia 
arbuscula,  Isodendrion  pyrifolium,  . 
Nototrichium  humile,  Phyllostegia 
parviflora,  Sanicula  purpurea,  and 
Schiedea  hookeri.  In  the  final  rule 
designating  critical  habitat  for  plants  in 
the  Northwestern  Hawaiian  Island, 
published  on  May  22,  2003  (68  FR 
28054)  we  indicated  that  critical  habitat 
was  prudent  for  the  following  two 
multi-island  species  that  are  also  found 
on  Oahu:  Mariscus  pennatiformis  and 
Sesbania  tomentosa. 

Summary  of  Comments  and 
Recommendations 

We  received  a  total  of  seven  oral  and 
694  written  comments  during  the  four 
comment  periods.  These  included 
responses  from  7  State  offices,  13  local 
agencies,  and  36  private  organizations 
or  individuals.  Of  the  written 
comments,  we  received  approximately 
638  letters  by  electronic  mail  or  coupon/ 
postcard  that  stated  general  support  for 
the  proposed  critical  habitat 
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designations  but  that  did  not  provide 
substantive  comments.  Of  the  other  56 
comments,  12  supported  the  proposed 
designation,  31  were  opposed  to  it,  and 
13  provided  information  or  declined  to 
oppose  or  support  the  designation.  We 
reviewed  all  comments  received  for 
substantive  issues  and  new  information 
regarding  critical  habitat  and  the  Oahu 
plants.  Similar  comments  were  grouped 
into  six  general  issues  relating 
speciflcaily  to  the  proposed  critical 
habitat  designations  and  the  draft 
economic  analysis  on  ihe  proposed 
determinations.  These  are  addressed  in 
the  following  summary. 

Peer  Review 

In  accordance  with  our  policy 
published  on  July  1,  1994  (59  FR 
34270).  we  solicited  independent 
opinions  from  1 7  knowledgeable 
individuals  with  expertise  in  one  or 
several  fields,  including  familiarity  with 
the  species,  the  geographic  region,  or 
the  principles  of  conservation  biology. 
We  received  comments  from  eight.  All 
eight  generally  supported  our 
methodology  and  conclusion,  but  none 
expressed  a  position  for  or  against  the 
designation  of  critical  habitat. 
Comments  received  from  the  peer 
reviewers  are  summarized  in  the 
following  section  and  were  considered 
in  developing  the  final  rule. 

Issue  1 :  Biological  Justification  and 
Methodology 

(1)  Comment:  One  commenter  stated 
that  the  proposal  designates  areas  that 
are  not  essential  to  the  species. 

Our  Response:  In  accordance  with  our 
policy  on  peer  review  published  on  July 
1,  1994  (59  FR  34270),  we  solicited  the 
expert  opinions  of  appropriate  and 
independent  specialists  regarding  the 
proposed  rule.  The  purpose  of  this  peer 
review  was  to  ensure  that  our  method  of 
designating  critical  habitat  for  Oahu 
plants  was  based  on  scientifically  sound 
data,  assumptions,  and  analysis.  The 
comments  of  the  peer  reviewers  were 
taken  into  consideration  in  the 
development  of  this  final  designation. 
The  majority  of  our  peer  reviewers 
support  our  methodology.  Changes  in 
this  final  rule  that  decrease  the 
boundaries  of  some  units  are  based  on 
additional  information  received  during 
the  public  comment  periods.  The 
changes  in  boundaries  reflected  in  this 
final  rule  are  based  on  additional 
information  regarding  the  lack  of 
primary  constituent  elements  or 
additional  information  regarding  the 
degradation  of  some  of  the  proposed 
critical  habitat  areas  and  low  probability 
of  restoration  that  affect  the  areas' 
essentiality  to  the  sfiecies.  Areas  that 


were  inadvertently  included  in  the 
proposed  unit  and  found  to  be 
nonessential  have  also  been  removed 
from  the  final  designation. 

(2)  Comment:  One  commenter  stated 
that  the  broad  brush  of  primary 
constituent  elements  has  resulted  in  the 
proposed  designation  of  large  amounts 
of  State  land  with  little  companion 
scientific  effort  to  identify  limiting 
factors  or  management  actions  needed. 
Another  commenter  stated  that  the 
critical  habitat  designations  are  based 
on  guesswork. 

Our  Response:  The  Act  requires  us  to 
use  the  best  scientific  and  commercial 
information  available  in  undertaking 
species  listing  and  recovery  actions, 
including  the  designation  of  critical 
habitat  as  set  forth  in  this  rule.  In  this 
final  rule,  we  concluded  that  some  areas 
were  not  essential  for  the  conservation 
of  the  Oahu  plant  species,  based  on 
newly  available  information  concerning 
status  of  the  species  in  specific  areas 
and  level  of  habitat  degradation.  Several 
of  the  units  proposed  as  critical  habitat 
have  been  excluded  because  they  are 
not  essential  for  the  conservation  of  the 
species.  These  excluded  units  are 
nonessential  because  either  they  lack 
the  species'  primary  constituent 
elements  or  other  habitat  exists  for  these 
species  that  has  more  primary 
constituent  elements  and/or  is  less 
degraded.  See  the  "Summary  of  Changes 
from  the  Revised  Proposed  Rule" 
section. 

The  magnitude  of  additional  research 
and  investigations  required  to  determine 
limiting  factors-end  specific 
management  actions  needed  for  each 
species  at  each  location  is  beyond  the  . 
scope  of  critical  habitat  designation.  The 
Act  requires  us  to  designate  critical 
habitat  on  the  basis  of  the  best  scientific 
and  commercial  data  available.  Based 
on  the  information  available  at  the  time 
the  proposal  was  prepared  and  taking 
into  consideration  additional 
information  received  during  the  public 
comment  periods  on  the  proposal  and 
draft  economic  analysis,  we  believe  we 
have  designated  scientifically 
appropriate  areas  for  the  conservation  of 
these  species. 

(3)  Comment:  The  Army  requested 
exclusion  of  grass-dominated  portions 
of  Makua  Military  Reservation  and 
exclusion  of  grass-dominated  habitat 
and  forested  areas  dominated  by 
nonnative  plants  (e.g.  Eucalyptus  sp. 
and  Schinus  terebinthifolius)  at 
Schofield  Barracks. 

Our  Response:  These  areas  were 
excluded  from  the  final  critical  habitat 
designation  because  they  do  not  contain 
the  primary  constituent  elements 


necessary  for  the  conservation  of  the 
Oahu  plant  species. 

(4)  Comment:  One  commenter  did  not 
believe  that  the  Service  has 
demonstrated  that  designating  this  large 
an  area,  absent  any  active  management 
by  the  Federal  government,  can  lead  to 
the  recovery  of  the  identified  species. 

Our  Response:  We  agree  that  active 
management  is  a  necessary  part  of 
achieving  recovery  for  these  species  and 
that  the  ultimate  purpose  of  critical 
habitat  is  to  contribute  to  the 
conservation  of  listed  species.  This  can 
be  best  be  achieved  by  cooperation 
between  the  Service  and  other  partners. 
A  critical  habitat  designation  alone  will 
not  lead  to  the  recovery  of  these  species. 
Recovery  of  the  species  will  require  the 
cooperation  of  Federal  and  non-Federal 
land  managers  to  manage  lands  in  a 
manner  that  is  compatible  with  species' 
recovery.  We  have  numerous  programs 
for  assisting  landowners  with 
management  for  the  conservation  of 
these  species. 

(5)  Comment:  One  peer  reviewer 
indicated  that  the  general  goal  of 
establishing  at  least  8  to  10  viable 
populations  for  each  species  may  not 
apply  to  some  rare,  localized  island 
endemics  that  likely  never  had  8  to  10 
populations  throughout  their 
evolutionary  history. 

Our  Response:  Fewer  than  eight 
populations  are  being  designated  for 
some  very  restricted  species  for  which 
adequate  habitat  does  not  exist,  and 
which  were  likely  always  rare,  since 
they  are  very  narrow  endemics 
(Alsinidendron  trinerve,  Chamescyce 
celastroides  var.  kaenana,  Chamaesyce 
deppeana,  Chamaesyce  herbstii, 
Chamaesyce  kuwaleana,  Cyanea 
pinnatifida,  Cyrtandra  polyantha, 
Cyrtandra  subumbellata,  Diellia 
unisora,  Dubautia  herbstobatae. 
Eragrostis  fosbergii,  Lipochaeta 
tenuifolia.  Lobelia  monostachya, 
Melicope  saint-johnii,  Sanicula 
mariversa,  Schiedea  kealiae,  SiJene 
perlmanii,  Stenogyne 
kanehoana,  Tetramolopium  filiforme, 
and  Trematalobelia  singularis).  The 
recovery  plan  for  some  more  well 
understood  species  may  also  have 
different  recovery  objectives  (Marsilea 
villosa),  and  the  designation  reflects 
these  differences.  However,  in  general, 
the  recovery  objectives  found  in 
recovery  plans  for  these  species  state 
that  8  to  10  viable  populations  are 
required  for  recovery  of  each  species. 
Establishing  and  conserving  8  to  10 
viable  populations  on  one  or  more 
islands  within  the  historic  range  of  the 
species  will  provide  each  species  with 
a  reasonable  expectation  of  persistence 
and  eventual  recovery,  even  with  the 
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high  potential  that  one  or  more  of  these 
populations  will  be  eliminated  by 
normal  or  random  adverse  events,  such 
as  fires  and  nonnative  plant  invasions 
(Hawaii  and  Pacific  Plant  Recovery 
Committee  (HPPRCC)  1994;  Luijten  et 
al.  2000;  Mangel  and  Tier  1994;  Pimm 
et  al.  1998;  Stacey  and  Taper  1992).  We 
conclude  that  designation  of  adequate 
suitable  habitat  for  8  to  10  populations 
as  critical  habitat  is  essential  to  give 
most  species  a  reasonable  likelihood  of 
long-term  survival  and  recovery,  based 
on  currently  available  information.  Each 
recovery  plan  states  that  these  recovery 
goals  will  be  revised  as  more  specific 
information  becomes  available  for  each 
species. 

(6)  Comment:  One  peer  reviewer 
commented  that  we  should  be  wary  of 
making  propagation  or  reintroduction 
decisions  based  on  the  preservation  of 
interpopulational  genetic  diversity. 
Observed  or  measurable  genetic 
diversity  is  always  at  neutral  loci,  which 
gives  absolutely  no  indication  of 
differences  in  relative  fitness.  Another 
peer  reviewer  asked  if  the  consequences 
of  small,  isolated  populations  on  genetic 
drift  or  inbreeding  have  been  addressed, 
e.g.,  through  occasional  gene  flow. 

Our  Response:  Many  of  the  species 
have  been  reduced  to  such  low  numbers 
that  the  recovery  plans  identify 
propagation  and  reintroduction  as  a  key 
step.  While  we  do  not  have  direct 
•n  evidence  for  most  species  to  indicate 
that  reduced  reproductive  vigor  or 
inbreeding  are  problems,  we  believe 
they  should  be  considered,  based  on 
current  conservation  biology  theory  and 
practice.  This  is  particularly  important 
to  consider  when  developing  a 
propagation  and  reintroduction 
program,  to  ensure  that  recovery  efforts 
do  not  cause  or  exacerbate  genetic 
issues.  While  measures  of  genetic 
diversity  do  not  directly  measure 
relative  fitness,  it  is  reasonable  to 
assume  that  the  two  are  correlated.  The 
issue  of  gene  flow  and  genetic  drift  will 
be  addressed  through  research  actions 
identified  as  needed  in  the  recovery 
plans. 

(7)  Comment:  The  proposal  failed  to 
contain  the  total  of  historically  known 
listed  plants,  and  therefore  failed  to 
propose  critical  habitat  for  all  listed 
plants  Statewide.  About  10  percent  of 
the  historically  known  listed 
endangered  plant  species  from  the 
Hawaiian  Islands  are  missing  from  the 
proposals.  The  following  Oahu  plants 
are  listed  as  endangered,  but  not 
included  in  proposed  critical  habitat 
designations:  Abutilon  menziesii, 
Achyranthes  splendens  var.  rotundata, 
Caesalpinia  kavaiensis,  Chamaesyce 
skottsbergii  var.  skottsbergii,  Panicum 


fauriei  var.  carteri,  Scaevola  coriacea, 
and  Scheidea  adamantis.  It  is  unclear 
why  critical  habitat  was  not  discussed 
with  respect  to  Abutilon  menziesii, 
Achyranthes  splendens  var.  rotundata, 
Caesalpinia  kavaiensis,  Chamaesyce 
skottsbergii  var.  skottsbergii,  and 
Gardenia  brighaniii.  For  example,  the 
recovery  plan  for  G.  brighamii 
specifically  calls  for  the  establishment 
of  three  populations  on  Oahu.  This  is  a 
serious  concern  since  the  proposed  rule 
states  "the  U.S.  Fish  and  Wildlife 
Service  proposes  critical  habitat  for  99 
of  the  101  plant  species  known 
historically  from  the  island  of  Oahu  that 
are  listed  imder  the  ESA."  This 
statement  is  incorrect.  The  above- 
mentioned  species  are  found  on  Oahu, 
they  are  listed  under  the  ESA,  and  they 
are  not  addressed  in  the  proposed  rule. 
Our  Response:  We  have  corrected  the 
statement  cited  above  in  this  final  rule. 
The  following  species  were  not  part  of 
the  1998  court  order  and  subsequent 
stipulations,  and  therefore  were  not 
included  in  this  rulemaking:  Abutilon 
menziesii,  Achyranthes  rotundata 
(ciurently  Achyranthes  splendens  var. 
rotundata).  Euphorbia  skottsbergii  var. 
kalaeloana,  Gardenia  brighamii, 
Mezoneuron  kavaiense  (currently 
Caesalpinia  kavaiensis),  Scaevola 
coriacea,  and  Scheidea  adamantis. 
Critical  habitat  for  these  species  will  be 
considered  if  funding  and  resources 
become  available.  In  addition,  critical 
habitat  has  already  been  designated  for 
Panicum  carteri  (currently  Panicum 
fauriei  var.  carteri)  on  the  island  of 
Mokolii  (48  FR  46328). 

(8)  Comment:  One  peer  reviewer 
expressed  concern  that  the  Service  may 
rebiove  areas  from  designation  if  the 
landovtmer  provides  sufficient  assurance 
that  the  land  is  adequately  managed  for 
a  particular  species.  The  Service  cannot 
lawfully  exclude  areas  from  critical 
habitat  based  on  a  finding  that  they  are 
adequately  managed  or  protected. 
Critical  habitat  should  be  determined 
independent  of  the  management 
situation.  Another  peer  reviewer  stated 
that  none  of  the  lands  should  be 
excluded  from  proposed  critical  habitat 
because  of  their  existing  land 
management. 

Our  Response:  In  accordance  with 
section  3(5){A)(i)  of  the  Act  and 
regulations  at  50  CFR  424.12,  in 
determining  which  areas  to  propose  as 
critical  habitat,  we  are  required  to  base 
critical  habitat  determinations  on  the 
best  scientific  emd  commercial  data 
available  and  to  consider  those  physical 
and  biological  featiu«s  (primary 
constituent  elements)  that  are  essential 
to  the  conservation  of  the  species  and 
that  may  require  special  management 


considerations  or  protection.  If  an  area 
is  covered  by  a  plan  that  meets  our 
management  criteria,  we  believe  it  does 
not  constitute  critical  habitat  as  defined 
by  the  Act  because  the  primary 
constituent  elements  found  there  are  not 
considered  to  be  in  need  of  special 
management  or  protection.  For  a 
detailed  explanation  of  this  evaluation 
see  the  "Analysis  of  Managed  Lands 
Under  Section  3(5)(A)"  section  below. 
However,  to  the  extent  that  special 
management  considerations  and 
protection  may  be  required  for  any  of 
these  areas  and  they,  therefore,  would 
meet  the  definition  of  critical  habitat 
according  to  section  3(5)(A)(i),  they  are 
also  properly  excluded  from  designation 
under  section  4(b)(2)  of  the  Act  (see 
Analysis  of  Impacts  under  Section 
4(b)(2)). 

(9)  Comment:  One  peer  reviewer  and 
many  commenters  stated  that  focusing 
conservation  efforts  on  the  most 
pristine,  least  degraded  sites  is  a  logical, 
efficient,  and  cost-effective  strategy 
whenever  possible.  Unfortunately,  for 
many  of  the  listed  plant  species,  there 
is  simply  not  enough  suitable  habitat 
remaining.  Another  peer  reviewer  stated 
that,  in  general,  as  much  habitat  should 
be  protected  as  possible.  Many  peer 
reviewers  were  optimistic  about  the 
potential  for  degraded  areas  to  be 
restored.  One  peer  reviewer  commented 
that  populations  could  be  established  in 
the  most  degraded  habitat  if  sufficient 
funds  and  person  hours  are  dedicated 
toward  follow-up  maintenance  after 
restoration.  Another  commenter  stated 
that  there  is  only  a  nominal  possibility 
that  the  endangered  native  plants  would 
survive  in  highly  degraded  areas  and 
areas  dominated  by  normative  plants 
that  are  proposed  as  critical  habitat.  Yet 
another  commenter  stated  that 
designations  in  degraded  habitats  are 
imrealistic  and  could  waste  resources 
on  impractical  restoration  efforts.  The 
commenter  went  on  to  suggest  that  low 
elevation  areas  may  not  be  adequately 
represented;  therefore  it  is  important 
that  the  proposal  not  be  trimmed  back 
in  any  lower  elevation  areas.  Another 
peer  reviewer  stated  that  the  Service 
should  designate  lowland  areas  for 
potential  future  restoration  and 
population  recovery  efforts. 

Our  Response:  We  agree  that  recovery 
of  a  species  is  more  likely  in  designated 
critical  habitat  in  the  least  degraded 
areas  containing  the  primary  constituent 
elements.  To  this  end,  several  units 
have  been  excluded  for  some  species,  as 
sufficient  numbers  of  alternative  critical 
habitat  units  are  available  in  less 
degraded  areas.  However,  for  some 
species,  especially  those  only  knowm 
from  low  elevation  areas,  only  degraded 
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habitat  remains.  Therefore,  some  units 
still  contain  degraded  habitat,  but  we 
believe  that  these  areas  can  be  restored 
if  the  landowner  is  supportive  and 
resources  are  made  available. 

(10)  Comment:  One  peer  reviewer 
questioned  why  some  areas  designated 
as  essentia]  habitat  by  the  HPPRCC  are 
not  included  in  the  proposed  critical 
habitat. 

Our  Response:  In  accordance  with 
section  3(5)(A)(i)  of  the  Act  and 
regulations  at  50  CFR  424.12.  in 
determining  which  areas  to  propose  as 
critical  habitat,  we  are  required  to  use 
the  best  scientific  and  commercial  data 
available  and  to  consider  those  physical 
and  biological  features  (primary 
constituent  elements)  that  are  essential 
to  the  conservation  of  the  species  and 
that  may  require  special  management 
considerations  or  protection.  The 
HPPRCC  used  a  different  set  of  criteria 
to  select  the  areas  they  deemed  to  be 
essential  plant  habitat.  They  selected 
habitat  for  all  endangered,  threatened, 
proposed,  and  candidate  species.  Some 
of  these  species  were  not  included  in 
the  selection  of  critical  habitat. 
Therefore,  the  essential  plant  habitat 
and  critical  habitat  areas  will  not 
completely  overlap. 

(11)  Comment:  One  peer  reviewer 
recommended  additional  consultations 
with  academic  and  professional  experts. 
Some  reviewers  stated  that  no 
assessment  of  the  quality  of  any  of  the 
data  sources  is  provided,  and  no 
information  is  given  as  to  how  data 
sources  of  varying  qualities  were 
weighted  in  making  delineations  of 
critical  habitat  or  how  decisions  were 
made  as  to  what  to  rely  on  in  the 
absence  of  rigorous  assessments  of 
relative  quality.  These  commenters 
agreed  with  the  Service's  statement  that 
"lack  of  detailed  scientific  data  makes  it 
impossible  for  us  to  develop  a 
quantitative  model."  Lack  of  knowledge 
means  that  the  proposed  critical  habitat 
designation  is  based  only  on  the  general 
habitat  featiues  of  the  areas  in  which  the 
plants  currently  occur.  While  this 
approach  may  be  expedient,  it  has 
resulted  in  designations  based  on  best- 
guess  estimations,  rather  than  oh 
science  or  the  realities  of  plant  recovery. 
The  Service  needs  to  give  greater  weight 
to  scientific  or  commercial  data  that  is 
empirical  and  has  been  field  tested  or 
verified,  and  the  Service  needs  to  allow 
peer  review  by  a  panel  of  imbiased 
scientists.  One  reviewer  stated  that  the 
scientific  basis  for  critical  habitat 
designation  is  weak.  Other  commenters 
felt  that  the  data  on  which  the  proposed 
critical  habitat  is  based  are  30  years  old 
and  may  need  updating. 


Our  Response:  In  an  expansion  of  our 
policy  on  peer  review  published  on  July 
1,  1994  (59  FR  34270),  we  solicited  the 
expert  opinions  of  19  appropriate  and 
independent  specialists  regarding  the 
proposed  rule.  The  purpose  of  this  peer 
review  was  to  ensure  that  our 
methodology  for  designation  of  critical 
habitat  for  Oahu  plants  was  based  on 
scientifically  sound  data,  assiunptions, 
and  analysis.  The  comments  of  the  peer 
reviewers  were  taken  into  consideration 
in  the  development  of  this  final 
designation.  The  majority  of  peer 
reviewers  support  our  methodology.  We 
also  met  with  field  botanists  from  the 
Hawaii  Natural  Heritage  Program,  the 
Department  of  Land  and  Natural 
Resources,  the  Hawaii  Army  National 
Guard,  and  the  Department  of  the  Army. 
All  data  and  information  on  species 
status  received  in  preparation  of  this 
rule  were  weighted  equally  and 
considered  to  come  from  reliable 
sources.  Where  discrepancies  existed 
between  different  data  sources,  the  most 
current  data  were  used. 

New  information  indicated  that  some 
of  the  areas  identified  as  essential 
habitat  in  the  "Recovery  Plan  for  Multi 
Island  Plants"  (USFWS  1999)  do  not 
contain  the  primary  constituent 
elements  necessary  for  the  conservation 
of  any  of  the  99  plant  species  included 
in  this  final  designation.  The  essential 
plant  habitat  maps  take  into 
consideration  all  listed  endangered 
plants  on  Oahu,  as  well  as  species  of 
concern.  We  agree  that  additional  time 
would  be  beneficial  for  the  preparation 
of  these  final  rules  and  the  collection  of 
more  scientific  information,  but  we  are 
required  under  the  court-approved 
stipulation  to  finalize  this  designation 
by  April  30,  2003,  using  the  best 
information  currently  available.  If 
provided  with  new  information,  we  may 
propose  revisions  in  the  critical  habitat 
designation  in  the  future. 

(12)  Comment:  Some  reviewers 
commented  that  deletion  of  significant 
portions  of  any  of  the  proposed  critical 
habitat  units  is  likely  to  prevent  the 
recovery  of,  and  lead  to  the  extinction 
of,  listed  species.  Smaller  units  present 
real  management  challenges  and  may  be 
so  small  that  their  ecological  integrity 
and  the  viability  of  listed  plants  cannot 
be  maintained. 

Our  Response:  In  this  final  rule,  we 
concluded  that  many  areas  were  not 
essential  for  the  conservation  of  the 
Oahu  plant  species,  based  on 
information  received  during  the  public 
comment  periods  concerning  the  status 
of  the  species  in  specific  areas  and 
degree  of  habitat  degradation.  Several 
units  or  portions  of  units  proposed  as 
critical  habitat  have  been  excluded 


because  they  are  not  essential  for  the 
conservation  of  the  species.  These 
excluded  units  or  portions  of  units  are 
not  essential  because  they  either  lack 
the  species'  primary  constituent 
elements  or  other  areas  exist  that 
provide  for  the  conservation  of  the 
species.  See  the  "Summary  of  Changes 
from  the  Proposed  Rule"  section. 

We  realize  that  smaller  areas  will 
most  likely  require  more  management  to 
maintain  the  plant  populations  and 
their  habitat,  but  in  many  cases  they  are 
the  only  areas  with  the  primary 
constituent  elements  needed  by  each 
species.  We  concur  with  the  importance 
of  protecting  the  ecosystems  on  which 
these  species  depend,  as  stated  in 
purpose  of  the  Act  (section  2(b)).  and  of 
managing  areas  large  enough  to 
maintain  and  expand  populations.  We 
considered  the  importance  of  this,  as 
well  as  the  location  of  primary 
constituent  elements,  when  delineating 
the  boundaries  of  critical  habitat  for 
these  final  designations  of  critical 
habitat.  We  included  areas  that  provide 
the  biological  and  other  processes 
essential  for  the  conservation  of  the 
species.  We  acknowledge  the  potential 
negative  impacts  of  edge  effects  on 
small  habitat  fragments.  However,  these 
species'  primary  constituent  elements 
are  found  only  within  the  areas  that 
were  designated  critical  habitat,  and 
expanding  the  designated  critical 
habitats  would  add  areas  that  lack  the 
primary  constituent  elements.  All  of  the 
changes  ft-om  the  proposed  critical 
habitat  are  based  on  the  best  available 
information  and  information  received 
during  conunent  periods  and  are  based 
on  biological  issues,  not  political  or 
social  issues.  If  new  information 
becomes  available  indicating  that  the 
existing  critical  habitat  designations  are 
not  essential  for  the  conservation  of  the 
species  and/or  that  other  areas  are,  we 
may  propose  new  designations  for  those 
species  at  that  time. 

(13)  Comment:  A  peer  reviewer  stated 
that  the  absence  of  native  pollinators 
may  demographically  doom  populations 
of  facultative  and  obligate  out-crossing 
species.  The  same  peer  reviewer 
commented  that  relationships  among 
breeding  systems  (out-crossing  or 
selfing],  effective  population  size,  levels 
of  genetic  exchange,  and  spatial 
distribution  need  to  be  considered. 

Our  Response:  We  agree;  however, 
this  information  is  unknown  for  the 
majority  of  the  99  plant  species  on  Oahu 
for  which  we  are  designating  critical 
habitat.  If  new  information  becomes 
available,  we  will  reevaluate  critical 
habitat  based  on  the  new  information 
for  that  species  at  that  time. 
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Issue  2:  Effects  of  Designation 

(14)  Comment:  A  strongly  preferred 
approach  is, to  encourage  the 
establishment  of  vohmtary  partnerships 
with  landowners  to  bring  about  the 
desired  species  conservation. 

Our  Response:  We  realize  that 
designation  of  critical  habitat  alone  will 
not  achieve  recovery.  Many  threatened 
and  endangered  species  occur  on 
private  lands  and  we  recognize  the 
importance  of  conservation  actions  by 
private  landov«mers.  Cooperation  fi-om 
private  landowners  is  an  important 
element  of  our  conservation  efforts,  and 
we  have  had  considerable  success  in 
developing  partnerships  with  large  and 
small  landovtrners,  government  agencies, 
and  non-governmental  organizations  for 
conservation  activities  on  Oahu, 
elsewhere  in  the  State  of  Hawaii,  and 
throughout  the  Nation.  We  also 
recognize  the  importance  of 
partnerships  with  other  Federal  and 
State  agencies  and  land  managers. 
We  administer  several  programs 
aimed  at  providing  incentives  for 
landowners  to  conserve  endangered  and 
threatened  species  on  their  lands;  one  of 
these  incentives  is  the  Endangereid 
Species  Landownier  Incentive  Program, 
which  was  first  funded  by  Congress  in 
fiscal  year  1999.  Under  this  program,  we 
provide  technical  assistance  and 
funding  to  landowners  for  carrying  out 
conservation  actions  on  their  lands.  In 
the  first  year  alone,  145  proposals 
totaling  $21.1  million  competed  for  $5 
million  in  grant  money.  Additional 
information  on  our  landowner  incentive 
programs  may  be  found  on  our  Web  site 
(http://endangered.fws.gov/landowner/ 
index.html).  In  addition,  we  have 
excluded  areas  imder  4(b)(2)  of  the  Act 
from  the  final  designation  of  critical 
hal^itat  on  several  islands  because 
landowners  have  developed  voluntary 
partnerships  to  manage  the  resources  on 
their  lands.  We  believe  that  the  benefits 
of  excluding  these  areas  outweigh  the 
benefits  of  including  these  areas  in  a 
final  critical  habitat  designation. 

(15)  Comment:  One  peer  reviewer 
stated  that  it  is  both  prudent  and 
necessary  to  designate  critical  habitat 
for  these  rare  species.  This  provides  the 
needed  long-term  management  stability 
that  allows  government  agencies  and 
private  organizations  to  cooperate  and 
concentrate  on  recovery  efforts.  It  may 
provide  additional  incentives  for 
securing  funding  to  research  and 
recover  populations.  Designation  of 
critical  habitat  also  provides  for 
additional  protection  of  habitat  that  is 
imoccupied  by  a  particular  species, 
therefore  allowing  for  future 
reintroduction  of  the  species.  In  the 


absence  of  critical  habitat  protection, 
much  of  the  currently  unoccupied 
habitat  will  continue  to  be  destroyed  by 
nonnative  plants  and  animals,  urban 
sprawl,  and  other  development.  On  the 
other  hand,  one  commenter  stated  that 
if  site-specific  locality  information  will 
have  to  be  published  in  the  final  rule  for 
every  species,  then  the  potential  harm 
(from  trespassing  and  theft  of  the 
species)  far  outweighs  any  potential 
benefit  from  designating  critical  habitat. 
Another  commenter  failed  to  see  how 
imposing  the  proposed  designation  of 
critical  habitat  on  privately  owned, 
privately  managed  lands  with  no 
Federal  nexus  can  lead  to  the  recovery 
of  the  identified  species. 

Our  Response:  See  SUPPLEMENTARY 
INFORMATION  above. 

(16)  Comment:  One  commenter  stated 
that  all  species  should  be  offered 
protection,  but  they  cannot  support 
protection  for  some  and  not  for  others. 
They  are  concerned  about  the  nonnative 
animals,  whose  fate  would  be  decided 
by  agencies  that  consider  them  invasive 
and  kill  them.  The  current 
interpretation  of  critical  habitat  allows 
the  Federal  government  and  its  partners 
to  utilize  any  methodology  they  wisKin 
dealing  with  feral  animals  with 
impimity,  although  such  methods  may 
be  cruel  and  environmentally  unsoimd. 

Our  Response:  The  designation  of 
critical  habitat  does  not  give  the  Federal 
government  and  its  partners  the 
authority  to  utilize  any  methodology 
they  wish  in  dealing  with  feral  animals. 
Any  potential  animal  control  program 
would  be  subject  to  all  applicable  State, 
Federal,  and  local  laws.  Also,  critical 
habitat  does  not  allow  or  enable  the 
Federal  government  to  control  feral 
animals  on  non-Federal  land.  Such 
decisions  will  still  be  made  by  the 
landowner  and  are  not  regulated  by 
critical  habitat. 

(17)  Comment:  The  designation  of 
critical  habitat  in  areas  actively  used  by 
the  25th  Infantry  Division'  (Light 
Infantry)  for  national  defense  purposes 
will  adversely  affect  the  Army's  ability 
to  carry  out  its  essential  mission. 
Training  is  essential  to  maintain  specific 
proficiencies  that  are  critical  to  wartime 
performance.  Designating  the  proposed 
areas  as  critical  habitat  would  have  a 
negative  effect  on  the  Army's  ability  to 
carry  out  its  national  defense  mission  as 
well  as  to  imdergo  the  proposed 
transformation  of  its  forces  in  the  State 
of  Hawaii.  Designations  of  critical 
habitat  vdll  negatively  impact  the 
missions  of  the  United  States  Marine 
Corps  units  who  rely  on  the  Army  lands 
for  their  training.  The  skills  learned  at 
Makua  and  Schofield  Barracks  are 
critical  to  our  Marines'  ability  to 


perform  all  manner  of  combat 
operations,  because  the  natiu-al  and 
physical  attributes  of  the  training  areas 
mirror  battlefield  conditions  found  in 
other  nations  in  the  Pacific  region  and      / 
are  found  nowhere  else  in  the  United 
States.  The  Army  has  a  comprehensive    \ 
conservation  program  that  provides 
better  accountability  and  management 
of  endangered  plant  species  than  the 
speculative  benefit  of  critical  habitat. 
The  Army's  natural  resource  programs 
provide  sufficient  management  of  rare 
plants,  negating  the  need  for  critical 
habitat  designation.  For  example,  the 
Makua  Implementation  Plan  details  the 
actions  required  to  stabilize  28  plant 
taxa  and  the  Oahu  tree  snail.  Fiuther, 
the  Army  has  worked  with  the  Service 
to  develop  Integrated  Natural  Resource 
Management  Plans  (INRMPs)  for  its 
installations  on  Oahu. 

Our  Response:  We  have  removed 
Makua  Military  Reservation,  Schofield 
Barracks,  Schofield  Barracks  East  Range, 
Keihuku  Training  Area,  Kawailoa 
Training  Area,  and  Dillingham  Military 
Reservation  from  final  critical  habitat 
designation  because  the  benefits  of 
excluding  these  lands  under  3(5)(A)  and 
4(b)(2)  outweigh  the  benefits  of 
including  these  lands  in  a  final 
designation  (see  "Analysis  of  Impacts 
Under  Section  4(b)(2):  Other  Impacts]". 
We  agree  that  the  Army  has 
implemented  a  comprehensive  program 
of  endangered  species  management  on 
its  lands  under  the  INRMP  process  and 
appreciate  the  amount  of  financial  and 
manpower  resources  they  have  provided 
for  this  effort.  Army  cooperation  and 
support  will  be  required  to  prevent  the 
extinction  and  promote  the  recovery  of 
all  of  the  listed  species  on  this. island 
due  to  the  need  to  implement  proactive 
conservation  actions  such  as  ungulate 
management,  weed  control,  fire 
suppression,  and  plant  propagation. 

(18)  Comment:  One  landowner  was 
concerned  that  their  past  cooperative 
efforts  were  not  considered  in  this 
designation.  In  particular,  this 
landowner  had  conveyed  to  the  Service 
the  southern  portion  of  the  Oahu  Forest 
National  Wildlife  Refuge.  In  conveying 
the  southern  portion  of  the  refuge  to  the 
Service,  the  landowner  understood  that 
a  primary  motivation  for  and  purpose  of 
the  conveyance  was  to  protect  the  native 
forest  and  certain  native  plant  species 
therein,  and  therefore,  the  parties 
worked  together  to  include  certain  lands 
in  the  conveyance.  By  its  proposed 
rules,  the  Service  appears  to  ignore  or 
fails  to  consider  this  process,  with  the 
result  being  that  the  conveyance  is 
treated  as  if  it  occiured  in  a  vacuum. 

Our  Response:  As  summarized  in  the 
"Siunmary  of  Changes  to  the  Proposed 
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Rule"  section,  the  lands  referred  to  in 
this  comment  were  excluded  from 
critical  habitat  designation  because  the 
primary  constituent  elements  for  the 
plant  species  proposed  in  this  area  are 
not  present  (former  Oahu  L  unit). 

(19)  Commenf;  The  draft  economic 
analysis  states  that  if  a  landowner  needs 
a  Federal  permit  or  receives  Federal 
funding  for  a  specific  activity,  the 
Federal  agency  issuing  the  permit  or 
dispersing  the  funds  would  consult  with 
the  Service  to  determine  how  the  action 
may  affect  the  designated  critical 
habitat.  The  commenter  questioned 
what  is  meant  by  the  term  "consult." 
The  nature  of  the  consultation  could 
result  in  control  over  whether  the 
Federal  government  conducts  its 
proposed  action  on  those  lands  or  not, 
thereby  controlling  the  land  to  the 
extent  that  the  private  landowner  could 
or  could  not  do  business  with  the 
Federal  government.  What  would  the 
consultation  result  in  when  a  proposed 
Federal  action  is  benign  compared  to 
the  activities  not  affected  by  critical 
habitat  designation,  such  as.  grazing, 
farming,  hunting,  or  recreational  use? 

Our  Response:  Under  section  7  of  the 
Act,  all  Federal  agencies  must  consult 
with  the  Service  to  insure  that  any 
action  that  they  authorize,  fund,  or  carry 
out  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
or  threatened  species  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat.  If  the  Service  finds  that 
the  proposed  actions  are  likely  to 
jeopardize  the  continued  existence  of  an 
endangered  or  threatened  species  or 
result  in  destruction  or  adverse 
modification  of  critical  habitat,  we 
suggest  reasonable  and  prudent 
alternatives  that  would  allow  the 
Federal  agency  to  implement  their 
proposed  action  without  such  adverse 
consequences. 

Every  consultation  is  unique,  and  it  is 
,  impossible  to  comment  on  what  the 
results  of  a  future  consultation  will  be 
without  details  of  the  proposed  activity 
and  the  status  of  the  species  and  its 
critical  habitat  at  the  time  of  the 
consultation.  However,  the  consultation 
is  focused  on  the  direct  and  indirect 
effects  of  the  proposed  Federal  action  on 
the  species  or  critical  habitat  and  on 
effects  of  activities  that  be  interrelated 
or  interdependent.  If  the  effects  of  the 
action,  when  added  to  the 
environmental  baseline  in  the  project 
area,  would  not  destroy  or  adversely 
modify  critical  habitat  or  jeopardize  the 
species,  the  project  could  proceed 
without  modification. 


Issue  3:  Site-Specific  Biological 
Comments^ 

(20)  Comment:  One  landowner  stated 
that,  based  on  the  methodology  used 
and  the  fact  that  many  areas  are  not 
occupied  by  any  listed  species  in  the 
7,500  acres  in  units  I  and  M  that  they 
own,  and  which  are  either  within  the 
agricultural  district  and  in  agricultmal 
use  or  which  are  in  the  conservation 
district  and  developed  for  and  in  active 
use  for  telecommunications,  these  lands 
should  be  excluded. 

Our  Response:  Based  on  comments 
received  from  field  experts,  these  areas 
were  removed  from  the  final  critical 
habitat  designation  because  either  they 
do  not  contain  the  primary  constituent 
elements  necessary  for  the  conservation 
of  these  species  or  there  are  less 
degraded  areas  on  Oahu  that  provide 
habitat  essential  for  the  conservation  of 
these  species. 

(21)  Comment:  One  landowner 
indicated  that  the  boundary  of  a 
particular  proposed  critical  habitat  area 
runs  through  a  small  eucalyptus  grove 
that  is  used  quite  extensively  for 
educational  purposes.  By  moving  the 
boundary  line  in  this  location  as 
requested  in  a  map  supplied  by  the 
landowner,  there  would  be  no  impact 
upon  existing  operations  (cattle 
ranching  or  otherwise). 

Our  Response:  This  area  was  removed 
from  the  final  critical  habitat 
designation  because  it  does  not  contain 
the  primar}'  constituent  elements 
necessary  for  the  conservation  of  the 
species  in  this  area. 

(22)  Comment:  Two  commenters  were 
unclear  how  water  source  and 
distribution  facilities  in  Unit  L  and 
other  units  in  which  the  Waiahole  Ditch 
is  included  will  be  affected  if  additional 
irrigation  water  is  allocated  for  delivery 
to  the  central  Oahu  isthmus.  They  also 
expressed  concern  that  routine  ditch 
operations  and  maintenance  may 
become  problematic,  especially  if  a 
section  7  consultation  becomes 
necessary.  Another  commenter  stated 
that  the  proposed  rule  identifies  the 
alteration  of  watersheds  and  water 
diversion  as  activities  that  could  trigger 
section  7  consultation  if  there  is  Federal 
involvement.  If  the  ability  to  divert  or 
take  water  from  these  sources  or  systems 
is  restricted  or  limited,  the  impact 
would  affect  all  lands  served  by  such 
water  sources  or  systems.  In  some  cases, 
these  water  systems  are  very  extensive 
and  therefore  the  impacts  could  be  quite 
substantial  and  far-reaching. 

Our  Response:  Water  infrastructiire. 
including  ditch  irrigation  systems,  are 
considered  manmade  features  and 
therefore  are  not  critical  habitat.  As 


such,  their  operation  and  maintenance 
are  not  likely  to  be  subject  to  the  critical 
habitat  provisions  of  section  7  because 
these  featines  and  structures  normally 
do  not  affect  critical  habitat. 

(23)  Comment:  One  peer  reviewer 
commented  that  Unit  L  could  be 
potentially  expanded  to  include  valley 
corridors  linking  the  unit  at  its  northern 
end  to  lowland/coastal  habitats,  thus 
allowing  for  an  elevational  gradient  to 
be  protected.  These  areas  include  the 
Hauula  Beach  Park  area  and  the 
Kawailoa  area.  Similarly,  a  corridor 
linking  Unit  L  with  Unit  O  would  also 
provide  additional  protected  potential 
habitat.  Extending  Unit  L  at  its  extreme 
southeastern  tip  to  include  remaining 
ridge  top  habitat  and  possibly  providing 
an  elevational  corridor  with  Unit  X  may 
also  prove  beneficial. 

Our  Response:  We  believe  that  the 
area  we  have  designated  meets  the    • 
recovery  goals  of  8  to  10  populations  for 
these  99  plant  species.  Areas  outside  of 
the  designated  critical  habitat  may  be 
important  for  the  conservation  of  the 
species;  however,  at  this  time,  we  do  not 
believe  that  they  are  essential  to  the 
conservation  of  these  species. 

(24)  Comment:  The  Navy  believes  that 
the  designation  of  critical  habitat  is 
redundant  and  subjects  their  Federal 
installations  to  unnecessary  burdens 
when  applied  to  species  whose 
protection  is  addressed  and  managed 
under  an  installation's  INRMP.  Naval 
Magazine  Pearl  Harbor  is  the  largest 
ammunition  storage  and  ordnance 
operation  in  Hawaii.  Consistent  with 
this  mission,  large  areas  of  land  and 
water  are  constrained  by  the  need  for 
safety  buffers.  Naval  Computer  and 
Telecommunication  Area  Master  Station 
Pacific  (NCTAMS  PAC)  is  the  largest 
communications  station  in  the  world, 
and  its  mission  is  to  provide 
communications  for  command  and 
control  to  all  naval  commands  ashore 
and  afloat  in  the  Pacific  and  to  a  wide  , 
variety  of  Army,  Marine  Corps.  Coast 
Guard,  and  Air  Force  commands.  The 
existing  and  futiu-e  national  defense 
operations  to  be  conducted  in  these 
areas  may  present  incompatibilities 
with  species  preservation. 

Our  Response:  We  have  reviewed  the 
2001  INRMP  for  Navy  lands  on  Oahu.  It 
is  currently  not  adequate  to  outweigh 
the  benefit  of  including  these  areas  in  a 
final  designation  (See  "Analysis  of 
Impacts  Under  Section  4(b)(2):  Other 
Impacts").  It  does  not  include  specific 
information  on  the  conservation  of  the 
listed  species  found  on  Navy  lands  or 
information  about  conservation  of 
unoccupied  habitat  for  species 
historically  known  from  the  area.  As  far 
as  we  are  aware,  this  INRMP  has  not  yet 
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been  updated  to  address  management 
needs  of  these  species.  We  look  forward 
to  working  with  the  Navy  in  developing 
management  for  these  areas  that  is 
compatible  with  species  recovery. 

We  have  removed  some  portions  of 
the  units  on  Navy  lands,  based  on 
additional  information  received  during 
the  comment  periods  and  visits  to  the 
base.  We  determined  these  areas  to  be 
nonessential  because  of  the  lack  of 
primary  constituent  elements  or  because 
there  are  other  places  for  these  species 
that  have  more  primary  constituent 
elements  and/or  are  less  degraded.  See 
the  "Siunmary  of  Changes  from  the 
Proposed  Rule"  section  for  the 
justification  for  each  unit's  changes. 

Issue  4:  Species-Specific  Biological 
Comments 

(25)  Comment:  There  are  only  three 
occurrences  of  the  identified  species  on 
Damon  Estate's  land,  all  threelocated  in 
the  very  back  of  Moanalua  Valley, 
nearly  1.5  miles  from  the  makai 
(directional  term  in  the  Hawaiian 
language  that  means  towards  the  ocean) 
boundary  of  the  proposed  critical 
habitat  designation.  The  landowner 
does  not  believe  that  the  Service  has 
established  that  these  reported 
occiurences,  some  of  them  decades  old, 
justify  the  designation  of  nearly  1 ,500 
acres,  much  of  which  is  highly  altered 
from  its  original  native  Vegetation. 

Our  Response:  This  area  is  currently 
occupied  by  eight  species  (Chamaesyce 
rockii,  Cyanea  acuminata,  Cyanea 
humboltiana.  Gardenia  mannii,  Lobelia 
oahuensis,  Tetraplasandra  gymnocarpa, 
Trematolobelia  singularis,  and  Viola 
oahuensis)  and  contains  habitat 
essential  to  the  conservation  of  seven 
species  [Cyanea  crispa,  Cyanea 
humboltiana,  Lobelia  oahuensis, 
Sanicula  purpurea,  Tetraplasandra 
gymnocarpa,  Trematolobelia  singularis, 
and  Viola  oahuensis).  Therefore,  we 
could  not  remove  this  area  from  final 
critical  habitat  designation.  Although 
this  area  is  highly  altered,  information 
provided  by  botanists  both  in  compiling 
the  proposed  rule  and  during  the  public 
periods  indicates  that  the  area  contains 
the  habitat  elements  essential  for  the 
conservation  of  the  above  mentioned 
plant  species.  This  area  is  located 
within  the  following  critical  habitat 
units:  Oahu  20— Cyanea  crispa— b, 
Oahu  20 — Cyanea  humboltiana — d, 
Oahu  20 — Lobelia  oahuensis — a,  Oahu 
20 — Sanicula  purpurea — a,  Oahu  20 — 
Tetraplasandra  gymnocarpa — b,  Oahu 
20 — Trematolobelia  singularis — b,  and 
Oahu  20 — Viola  oahuensis — a. 

(26)  Comment:  Two  commenters 
stated  that  failure  to  designate  critical 
habitat  for  Cyrtandra  crenata,  as  long  as 


this  species  remains  on  the  endangered 
species  list,  denies  it  the  habitat 
protection  that  Congress  intended.  The 
Service's  conclusion  in  67  FR  37155 
that  Cyrtandra  crenata  would  not 
benefit  from  critical  habitat  designation 
is  based  on  a  faulty  interpretation  of  the 
Endangered  Species  Act  to  designate 
critical  habitat  "to  the  maximum  extent 
prudent."  Another  conunenter  added 
that  given  the  vast  areas  on  Oahu  yet  to 
be  surveyed  or  inventoried,  there  is  no 
valid  basis  for  the  Service  to  assume 
that  Cyrtandra  crenata  is  extinct.  The 
mere  fact  that  this  plant  has  not  been 
seen  on  Oahu  recently  does  not  justify 
the  Service's  refusal  to  protect  its 
critical  habitat,  as  it  is  common  for  field 
biologists  to  rediscover  plant  species 
that  have  not  been  seen  for  decades.  The 
recent  discovery  of  Asplenium  fragile 
var.  insulare  (on  Maui)  and  Phyllostegia 
waimeae  (on  Kauai)  are  cases  in  point. 
Several  other  commenters  stated  that 
the  final  rule  should  extend  critical 
habitat  protection  to  Cyrtandra  crenata. 
Our  Response:  At  the  present  time,  we 
do  not  believe  it  would  be  beneficial  to 
designate  critical  habitat  for  this 
species.  It  was  last  observed  in  the  wild 
in  1947,  and  we  do  not  know  of  any 
genetic  material  in  cultivation.  In 
addition,  we  are  unable  to  identify  the 
physical  and  biological  featiu-es 
essential  for  the  conservation  of  this 
species  or  any  exact  location  in  the  wild 
essential  to  the  conservation  of  this 
species.  Until  the  species  is 
rediscovered,  we  are  unable  to  identify 
habitat  that  is  essential  to  its 
conservation  due  to  lack  of  information 
in  the  historical  record.  Therefore,  no 
change  is  made  to  our  not  prudent 
determination  here.  If  this  species  is 
rediscovered,  we  may  propose  critical 
habitat  for  the  specigs  at  that  time. 

(27)  Comment:  Several  commenters 
stated  that  the  final  rule  should  extend 
critical  habitat  protection  to  the  loulu 
palm,  Pritchardia  kaalae.  As  recently  as 
1999,  the  Service  found  that  proposed 
live-fire  training  at  Makua  Military 
Reservation  threatened  Pritchardia 
kaalae  with  extinction.  This  species 
needs  critical  habitat  protection  from 
military  and  other  threats  if  it  is  to  have 
any  chance  of  increasing  its  numbers 
and  range  from  the  six  populations 
remaining  in  the  wild.  In  contrast,  the 
Service's  claim  that  designation,  which 
would  identify  primarily  imoccupied 
habitat  and  increase  threats  to  the 
species,  is  pure  speculation. 

Our  Response:  Since  the  listings  of 
the  three  Pritchardia  species  on  Kauai 
and  Niihau  as  endangered,  and  prior  to 
our  proposed  rules  for  the  designation^ 
of  critical  habitat,  we  received 
information  verifying  vandalism  and 


collection  threats  to  Pritchardia 
throughout  the  Hawaiiem  Islands.  This 
information  is  included  rn  the  proposed 
rules.  No  additional  information  was 
provided  diu-ing  the  comment  periods 
demonstrating  that  the  threats  to  the 
Pritchardia  species  on  any  Hawaiiem 
Island  &t)m  vandalism  orcoUection 
would  not  b»  increased  if  critical  habitat 
was  designated.  We  still  believe  that  the 
benefits  of  designating  critical  habitat 
do  not  outweigh  the  potential  threats 
from  vandalism  and  collection  of  any 
species  of  Pritchardia.  Makua  Military 
Reservation  has  been  removed  from 
critical  habitat  designation  under  4(b)(2) 
of  the  Act  because  the  benefits  of 
excluding  the  area  outweigh  the  benefits 
of  including  the  area  in  the  final 
designation  (See  "Analysis  of  Impacts 
Under  Section  4(b)(2):  Other  Impacts"). 

(28)  Comment:  In  the  Federal  Register 
notice  of  May  28,  2002  (FR  37108). 
Table  1  indicates  that 'it  includes  101 
plants.  In  fact,  the  table  appears  to 
include  102  plants.  Should  Colubrina 
squamigera  be  included?  It  is  neither  a 
listed  species  nor  a  candidate  species. 

Our  Response:  Table  1  should  contain 
101  plant  species  from  the  island  of 
Oahu  listed  under  the  Act  for  which 
critical  habitat  designations  are  being 
proposed.  The  inclusion  of  Colubrina 
squamigera  was  the  result  of  a 
typographical  error.  No  such  plant 
species  is  historically  or  currently 
known. 

(29)  Comment:  Coastal  habitats  may 
not  be  well  represented  in  proposed 
critical  habitat.  For  example,  there  are 
few  sand  dune  areas  with  seasonal  pools 
included  in  the  critical  habitat  proposal, 
which  will  limit  the  ability  to  establish 
multiple  populations  of  several  species. 

Our  Response:  The  final  critical 
habitat  designations  published  for  all 
Hawaiian  Islands  except  the  island  of 
Hawaii,  the  critical  habitat  proposed  for 
the  island  of  Hawaii,  and  habitat  located 
within  adequately  managed  lands 
provide  the  habitat  necessary  for  the 
conservation  of  8  to  10  populations  of 
each  of  the  coastal  plant  species  in  this 
rule.  Although  habitat  outside  of  these 
areas  may  be  important  for  the  recovery 
of  one  or  more  of  these  species,  it  is  not 
essential  to  their  conservation.  The  best 
existing  habitat  for  8  to  10  populations 
of  each  of  the  coastal  plant  species  has 
been  captured  in  the  final  critical 
habitat  designation.  ^ 

(30)  Comment:  One  peer  reviewer 
proposes  expanding  the  critical  habitat 
designation  to  include  more  (or  all)  of 
the  conservation  district  lands  in  the 
southeastern  Koolau  Mountains  for  the 
benefit  of  the  southern  Koolau  endemic 
species,  Cyanea  grimesiana,  Lipochaeta 
lobata,  and  Trematolobelia  singularis. 
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Our  Response:  Although  we  agree  that 
this  habitat  may  be  important  to  the 
recovery  of  these  species,  it  has  not  been 
identified  as  essential  to  the 
conservation  of  these  species.  The 
Service  has  identified  habitat  for  8 
populations  of  Cyanea  grimesiana 
elsewhere  on  Oahu  and  habitat  for  10 
populations  of  Lipochaeta  lobata.  In 
addition,  the  Service  identified  enough 
habitat  for  six  populations  of 
Trematolobelia  singularis.  Although  this 
does  not  reach  the  goal  of  8  to  10 
populations  listed  in  the  recovery  plan 
for  this  species,  the  Service  did  not  have 
sufficient  information  on  the  habitat 
suggested  by  the  commenter  to 
determine  that  it  is  essential  to  the 
conservation  of  the  species. 

(31)  Comment:  One  peer  reviewer 
commented  that  any  and  all  suitable 
habitat  in  the  geographic  ranges  of  the 
following  species  should  be  protected 
because  of  potential  seed  banks  and 
impending  climatic  changes  that  could 
render  existing  sites  unsuitable: 
Alsinidendron  thnerve.  Dubautia 
herbstobatae,  Hedyotis  degeneri  var. 
degeneh,  and  Scheidea  kealiae. 

Our  Response:  We  have  designated  all 
habitat  considered  to  be  essential  for  the 
conservation  of  Alsinidendron  trinerve 
(habitat  for  seven  populations), 
Dubautia  herbstobatae  (habitat  for  six 
populations),  Hedyotis  degeneri  var. 
degeneri  (habitat  for  nine  populatiotis). 
and  Schiedea  kealiae  (habitat  for  four 
populations).  The  only  areas  not . 
included  in  the  final  designation  of 
critical  habitat  for  these  species  were 
those  areas  that  do  not  contain  the 
primary  constituent  elements  necessar\' 
for  the  conservation  of  these  species. 

Issue  5:  Mapping  and  Primary 
Constituent  Elements 

(32)  Comment:  The  State  Department 
of  Transportation  (DOT)  stated  that  the 
proposed  designations  near  State  routes 
would  restrict  the  design,  maintenance, 
and  construction  of  highways.  In 
particular.  Units  A  and  I  may  impact 
Route  93  (Farrington  Highway),  Unit  L 
may  impact  Interstate  Highway  H-3, 
and  Unit  W  mav  impact  Route  72 
(Kalanianaole  Highway).  The  DOT 
recommends  that  buffer  zones  on  each 
side  of  the  State  highway  right-of-way 
should  be  excluded  from  critical  habitat. 
The  buffer  zones  should  be  based  on 
topography  and  be  a  minimum  of  100 
feet  in  width.  The  map  of  proposed 
critical  habitat  units  that  shows 
Interstate  Highway  H-3  ending  in  the 
middle  of  Unit  L  should  be  corrected. 

Our  Response:  The  DOT's  comments 
did  not  identify  any  planned  widening 
or  other  significant  improvement  project 
within  these  units.  Rather,  their 


concerns  focused  on  the  impact  to 
routine  repair  and  maintenance. 
Operation  and  maintenance  of  existing 
manmade  features  and  structures 
adjacent  to  critical  habitat  are  not  likely 
to  affect  critical  habitat  and  therefore  are 
not  likely  to  be  subject  to  section  7 
consultation.  Because  the  areas 
identified  in  the  proposed  rule  are 
essential  to  the  conservation  of  several 
of  the  plant  species  on  Oahu,  they  are 
included  within  the  final  designation. 
The  land  area  located  over  the  Interstate 
Highway  H-3  tunnel  is  essential  for  the 
conservation  of  7  of  the  99  Oahu  plant 
species  (Cyanea  crispa,  Cyanea  st.- 
johnii,  Lobelia  oahuensis,  Lysimacbia 
filifolia.  Sanicula  purpurea, 
Tetraplasandra  gymnocarpa,  and  Viola 
oahuensis)  and  is  included  in  the  final 
designated  critical  habitat. 

(33)  Comment:  Several  conunenters 
suggested  that  roads  and  trails  be 
excluded  fi°om  critical  habitat. 

Our  Response:  Existing  manmade 
features  and  structures  within  the 
boundaries  of  the  mapped  units,  such  as 
buildings:  roads;  aqueducts  and  other 
water  system  features,  including  but  not 
limited  to  pumping  stations,  irrigation 
ditches,  pipelines,  siphons,  tuimels, 
water  tanks,  gaging  stations,  intakes, 
reservoirs,  diversions,  flumes,  and 
wells:  existing  trails;  campgrounds  and 
their  immediate  surrounding 
landscaped  area;  scenic  lookouts; 
remote  helicopter  landing  sites;  existing 
fences;  telecommunications  equipment 
towers  and  associated  structures  and 
electrical  power  transmission  lines  and 
distribution  and  communication 
facilities  and  regularly  maintained 
associated  rights-of-way  and  access 
ways:  radars;  telemetry  antennas; 
missile  launch  sites:  arboreta  and 
gardens,  heiau  (indigenous  places  of 
worship  or  shrines)  and  other 
archaeological  sites;  airports;  other 
paved  areas;  and  lawns  and  other  riiral 
residential  landscaped  areas  do  not 
contain,  and  are  not  likely  to  develop, 
primary  constituent  elements  and  are 
specifically  excluded  from  designation 
under  this  rule.  Therefore,  unless  a 
Federal  action  related  to  such  features 
or  structures  indirectly  affects  nearby 
habitat  containing  the  primary 
constituent  elements,  operation  and 
maintenance  of  such  features  or 
structures  generally  would  not  be 
impacted  by  the  designation  of  critical 
habitat. 

(34)  Comment:  One  commenter 
expressed  concern  over  proposed 
critical  habitat  designation  of 
approximately  800  acres  of  land  in  Unit 
I.  which  has  been  in  cultivation  for  over 
50  years. 


Our  Response:  This  area  was  removed 
from  the  final  designation  because  it 
does  not  contain  the  primary 
constituent  elements  necessary  for  the 
recovery  of  any  of  the  99  plant  species 
on  Oahu. 

(35)  Comment:  The  configuration  of 
units  will  be  difficult  to  identify  on  the 
ground  and  will  have  irregular 
boundaries.  These  boundaries  will 
complicate  management  and  increase 
the  risk  of  fragmentation  and  edge 
effects  on  populations  within  units. 

Our  Response:  We  realize  that  these 
areas  have  irregular  boundaries,  but  in 
many  cases  they  are  the  only  areas  with 
the  primary  constituent  elements 
needed  for  each  species.  We  included 
areas  that  provide  the  biological  and 
other  processes  that  are  essential  for  the 
conservation  of  the  species.  We 
acknowledge  the  potential  negative 
impacts  of  edge  effects  on  small  habitat 
fragments.  However,  these  species' 
primary  constituent  elements  are  found 
only  within  the  areas  that  were 
designated  as  critical  habitat,  and 
making  them  larger  would  add  areas 
that  lack  the  primary  constituent 
elements  and  that  are  not  essential  to 
conservation  of  the  species.  All  of  the 
changes  in  critical  habitat  from  the 
proposal  are  based  on  the  best  available 
information  received  during  comment 
periods.  If  new  information  becomes 
available  indicating  the  existing  critical 
habitat  designations  are  not  essential  for 
the  conservation  of  the  species  or  that 
other  areas  are,  we  may  propose  new 
designations  for  those  species  at  that 
time. 

(36)  Comment:  One  commenter 
believed  that  the  Service  considered 
most  of  the  key  elements  required  for 
assigning  areas  crucial  for  the 
persistence  of  plant  species;  however, 
one  element  that  appears  to  have  been 
overlooked  and  that  requires  serious 
consideration  in  designating  critical 
habitat  is  the  presence  of  appropriate 
pollinators  for  species  that  do  not  self- 
pollinate,  or  feasible  and  sustainable 
alternatives  to  key  pollinators  that  may 
be  absent. 

Our  Response:  We  agree;  however, 
this  information  is  unknown  for  the 
majority  of  these  plant  species.  As  new 
information  becomes  available,  we  may 
reevaluate  the  critical  habitat 
designations  as  necessary. 

(37)  Comment:  One  commenter  stated 
that  it  appears  that  a  portion  of  unit  M 
is  in  the  Urban  District. 

Our  Response:  This  area  was  removed 
from  the  final  designation  because  it 
does  not  contain  the  primary 
constituent  elements  necessary  for  the 
conservation  of  Sesbania  tomentosa  or 
Centaurium  sebaeoides. 
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(38)  Comment:  The  large  scale  maps 
of  the  designated  critical  habitat  make  it 
impossible  to  determine  the  exact 
boimdaries  of  the  critical  habitat.  This, 
in  turn,  makes  it  impossible  to  be 
precise  in  commenting  on  economic 
impacts. 

Our  Response:  The  maps  in  the 
Federal  Register  provide  the  general 
location  and  shape  of  critical  habitat 
and  are  provided  for  reference  purposes 
to  guide  Federal  agencies  and  other 
interested  parties  in  locating  the  general 
boundaries  of  the  critical  habitat:  the 
maps  do  not  constitute  the  definition  of 
the  boundaries  of  a  critical  habitat  (50 
CFR  17.94).  The  legal  descriptions  are 
the  definition  of  the  boundaries  of 
critical  habitat,  are  readily  plotted,  are 
transferable  to  a  variety  of  mapping 
formats,  and  were  made  available 
electronically  upon  request  for  use  with 
GIS  programs.  Unit  boundaries  were 
defined  by  giving  the  coordinates  in 
UTM  Zone  5  with  units  in  meters  using 
North  American  Datum  of  1983 
(NAD83).  These  coordinates  can  be  used 
to  determine  boundaries  with  some 
accuracy.  At  the  public  heeuing,  the 
maps  were  expanded  to  wall-size  to 
assist  the  public  in  better  understanding 
the  proposed  critical  habitat.  These 
larger  scale  maps  were  also  provided  to 
individuals  upon  request.  Furthermore, 
we  provided  direct  assistance  in 
response  to  written  or  telephone 
questions  with  regard  to  mapping  and 
landownership  within  the  proposed 
critical  habitat. 

Issue  6:  Policy  and  Regulations 

(39)  Comment:  Two  conunenters 
stated  that  the  Service's  suggestion  that 
current  management  efforts  can  render 
otherwise  "critical"  habitat  no  longer 
"critical"  illegally  reads  into  section 
3(5)  of  the  Act  an  additional,  unstated 
requirement  that  habitat  cannot  be 
"critical"  unless  the  Service  finds  it 
needs  more  management  or  protection 
than  it  currently  receives. 

Our  Response:  Please  refer  to  the 
response  to  comment  8. 

(40)  Comment:  The  proposal  violated 
the  commerce  clause  and  exceeds  the 
constitutional  limits  of  the  Service's 
delegated  authority.  The  listed  species 
are  not  interstate;  they  exist  only  in 
Hawaii  and  do  not  cross  State  lines. 

Our  Response:  The  Federal 
government  has  the  authority  under  the 
Commerce  Clause  of  the  U.S. 
Constitution  to  apply  the  protections  of 
the  Act  to  species  that  occur  within  a 
single  State.  A  number  of  coiul  cases 
have  specifically  addressed  this  issue. 
The  National  Association  of 
Homebuilders  v.  Babbitt,  130  F.  3d  1041 
(D.C.  Cir.  1997),  cert,  denied,  1185  S.Ct, 


2340  (1998),  involved  a  challenge  to 
application  of  Act's  prohibitions  to 
protect  the  listed  Delhi  Sands  flower- 
loving  fly  [Rhaphiomidas  terminatus 
abdominalis).  As  with  the  species  at 
issue  here,  the  Delhi  Sands  flower- 
loving  fly  is  endemic  to  only  one  State. 
The  court  held  that  application  of  the 
ESA  to  this  fly  yyas  a  proper  exercise  of 
Commerce  Clause  power  because  it 
prevented  loss  of  biodiversity  and 
destructive  interstate  competition. 
Similar  conclusions  have  Been  reached 
in  other  cases,  see  Gibbs  v.  Babbitt,  No. 
99-1218  (4th  Cir.  2000)  and  Rancho 
Viejo  v.  Norton.  No.  01-5373  (D.C.  Cir. 
2003). 

(41)  Comment:  One  commenter 
disagreed  with  the  Service's  approach  of 
proposing  critical  habitat  designations 
in  advance  of  any  economic  analysis. 
Another  commenter  stated  that 
economic  analysis  must  be  completed 
before  critical  habitat  can  be  prudently 
designated. 

Our  Response:  We  agree  that  the 
economic  analysis  must  be  completed 
before  critical  habitat  can  be  designated, 
and  we  do  so  in  all  cases,  including  this 
regulation.  The  Service  must  first  decide 
upon  a  specific  area,  or  set  of  areas,  to 
propose  as  critical  habitat  before  the 
economic  analysis  of  the  proposal  can 
begin.  In  cases  such  as  this  rulemaking, 
where  we  are  under  a  court-ordered 
deadline  to  make  a  decision  by  a  fixed 
date,  we  frequently  issue  the  critical 
habitat  proposal  for  public  comment 
while  the  economic  analysis  is  still 
being  prepared,  so  as  to  maximize  the 
time  available  for  the  public  to  review 
and  comment  on  the  proposal.  When 
the  economic  analysis  is  prepared,  it  is 
also  issued  for  public  comment.  The 
critical  habitat  proposal  and  the 
economic  analysis  are  then  revised  as 
appropriate  based  on  information 
received  diu-ing  the  public  comment 
period,  and  the  economic  and  other 
relevant  impacts  of  the  proposal  are 
evaluated,  along  with  the  available 
biological  information,  in  making  the 
final  critical  habitat  determination. 

(42)  Comment:  One  commenter  stated 
that  the  Service  must  exclude  an  area 
from  critical  habitat  if  that  area  is  not 
"essential"  to  conservation  of  the 
species  and  if  the  cost-benefit  analysis 
indicates  that  it  is  better  to  exclude  the 
area.  Absent  proper  completion  of  the 
procedure  for  designation  of  critical 
habitat  outside  the  geographic  area 
currently  occupied  by  the  species,  when 
such  areas  are  essential  for  the 
conservation  of  the  species,  "there  is  no 
evidence  that  Congress  intended  to 
allow  the  USFWS  to  regulate  any  parcel 
of  land  that  is  merely  capable  of 
supporting  a  protected  species" 


{Arizona  Cattle  Growers  Association  v. 
USFWS.  273  F.  3d  1229  (9th  Cir.  2001)). 

Our  Response:  As  explained  in  the 
Methods  section  of  the  proposed  rule 
(67  FR  37108)  and  this  final  rule,  and  in 
accordance  with  the  Act  and  regulations 
(section  4(b)(2)  and  50  CFR  424.12),  we 
used  the  best  scientific  information 
available  to  determine  areas  that  are 
essential  for  the  conservation  of  these  99 
Oahu  plant  species,  not  simply  those 
areas  that  are  capable  of  supporting  the 
species.  This  information  included  the 
known  locations;  site-specific  species 
information  from  the  HINHP  database 
and  our  own  rare  plant  database:  species 
information  from  the  Center  for  Plant 
Conservation's  (CPC)  rare  plant 
monitoring  database  housed  at  the 
University  of  Hawaii's  Lyon  Arboretum; 
island-wide  Geographic  Information 
System  (GIS)  coverages  [e.g.,  vegetation, 
soils,  aimual  rainfall,  elevation 
contours,  land  ownership);  the  final 
listing  rules  for  these  99  species; 
discussions  with  botanical  experts; 
recommendations  from  the  HPPRCC;     ' 
and  public  comments  (Service  1994, 
1995a,  1995b,  1996a,  1996b,  1996c, 
1996d,  1997,  1998a,  1998b.  1999; 
HPPRCC  1998;  HINHP  Database  2000, 
CPC  in  litt.  1999;  J.  Lau  et  ai.  pers. 
comm.,  2001).  The  cost  of  designating 
these  areas  as  critical  habitat  was 
determined  in  the  draft  economic 
analysis  and  the  addendum  to  the  draft 
economic  analysis.  Neither  the  draft 
economic  analysis  nor  the  addendum 
fovmd  that  the  financial  benefit  of 
excluding  these  areas  was  so  great  that 
it  outweighs  the  non-financial  benefit  of 
including  these  areas  in  a  final  critical 
habitat  designation. 

(43)  Comment:  The  draft  economic 
analysis  concedes  that  State  law 
protects  "habitats"  of  endangered 
species  and  therefore  protects  federally 
designated  critical  habitat,  including 
imoccupied  habitat.  Thus,  designation 
is  not  necessary  because  State  law 
already  protects  the  habitat.  In  addition. 
Federal  environmental  impact  analyses 
provide  additional  protection  for 
federally  listed  species. 

Our  Response:  As  discussed  above  in 
"Previous  Federal  Action,"  we  were 
ordered  by  U.S.  District  Court  (Haw.)  to 
publish  proposed  and  final  critical 
habitat  designations  or  nondesignations 
for  255  Hawaiian  plant  species 
[Conservation  Council  for  Hawaii  v. 
Babbitt.  1998,  1999,  2000).  In  addition, 
under  section  4(a)(3)  of  the  Act,  we  are 
required  to  designate  critical  habitat  for 
a  species  at  the  time  it  is  federally  listed 
as  an  endangered  or  threatened  species, 
and  on  the  basis  of  the  best  scientific 
data  available  and  after  taking  into 
consideration  the  economic  impact,  and 
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any  other  relevant,  impact,  of  specifying 
an  area  as  critical  habitat  (section 
4(b)(2]).  Further,  see  response  to 
comment  42. 

Issue  7:  Economic  Issues 

(44)  Comment:  The  Army  believes 
that  the  direct  and  indirect  costs  and  the 
anticipated  costs  of  project 
modification,  as  they  relate  to  military 
activities,  are  not  adequately 
considered. 

Our  Response:  Chapter  VI.  Section 
3.q.  of  the  DEA  presented  estimates  of 
section  7  costs  associated  with  activities 
in  10  separate  areas  on  Oahu  that  are 
under  the  control  of  the  U.S.  military. 
During  public  comment,  the  U.S.  Army 
stated  that  the  cost-estimates  for 
consultations  and  for  possible  project 
modifications  on  their  installations  were 
too  low.  The  addendum  revisits  the 
sections  of  the  analysis  addressing 
Army  installations  and  provides  revised 
cost-estimates  based  upon  further 
discussions  with  the  Service  and 
additional  information  gathered  since 
completion  of  the  DEA.  including  the 
Oahu  Training  Areas  Integrated  Natural 
Resources  Management  Plan  2002-2006 
(OTA  INRMP). 

However,  based  on  the  considerations 
given  in  "Analysis  of  Impacts  Under 
Section  4(b)(2)"  and  consistent  with  the 
direction  provided  in  this  section  of  the 
Act,  we  have  determined  that  the 
benefits  of  excluding  lands  under 
jurisdiction  of  the  U.S.  Army  on  Oahu 
outweigh  the  benefits  of  including  them 
as  critical  habitat  for  76  species  of  listed 
plants.  Therefore,  these  lands  have  been 
excluded  from  the  critical  habitat 
designations  in  this  final  rulemaking. 

(45)  Comment:  The  DEA  does  not 
indicate  that  the  designation  of  critical 
habitat  will  generate  any  "new"  money. 
It  does  show  that  increased  regulation 
due  to  designation  of  critical  habitat 
will  increase  economic  risks,  drive 
down  profits,  and  drive  away  potential 
investors,  thereby  reducing  "new" 
money  entering  Hawaii. 

Our  Response:  The  DEA  states  that  a 
portion  of  the  expenditures  on 
conservation  management  by  the 
Service.  NRCS,  and  the  military  could 
be  "new"  money.  Based  on  State 
multipliers,  each  additional  $1  milliouv 
of  new  money  spent  in  Hawaii  would 
generate  approximately  $1.8  million  in 
direct  and  indirect  sales  in  Hawaii  and 
would  support  approximately  22  direct 
'and  indirect  jobs  in  Hawaii  (DEA. 
Chapter  VI,  Section  7.f.). 

Regarding  development  projects  and 
"new"  investment  money  that  could  be 
lost,  the  DEA  noted  in  Chapter  VI. 
Section  4.h.  that:  "Over  the  next  10 
years,  the  number  of  affected 


(development)  projects  is  expected  to  be 
small  because  most  of  the  proposed 
critical  habitat  units  are:  (1)  In 
mountainous  areas  that  are  unsuitable 
for  development  due  to  difficult  access 
and  terrain,  and  (2)  within  the  State 
Conservation  District  where  land-use 
controls  severely  limit  development." 
The  development  projects  that  were    \ 
addressed  in  Chapter  VI  of  the  DEA 
included:  (1)  Communications  facilities 
(Sections  3.e.  and  4.d.),  (2)  residential 
development  (Section  3.b.).  and  (3)  a 
private  landfill  (Sections  3. p.  and  4.e.). 
The  intended  designation  does  not 
include  the  large  communications 
complexes  at  Palehua  and  Koko  Head, 
urban  land  suitable  for  residential 
development,  or  the  site  for  the 
proposed  landfill.  Only  a  few  of  the 
smaller  communications  complexes 
remain  in  the  intended  designation. 
Because  of  the  small  footprints  of 
communications  towers  and  for  other 
reasons,  the  analysis  does  not  anticipate 
costly  project  modifications  (Section 
3. p.).  Thus,  the  analysis  anticipates  no 
significant  loss  of  "new"  money. 

(46)  Comment:  The  DEA  argues  that 
because  critical  habitat  is  mandated  by 
law,  it  must  therefore  have  economic 
value.  The  alleged  benefits  of  species 
preservation  are  not  economic  at  all. 

Our  Response:  As  noted  in  Chapter 
VI,  Section  6.a.  of  the  DEA,  "(mlany 
economic  studies  have  demonstrated 
benefits  associated  with  the 
conservation  and  recovery  oT 
endangered  and  threatened  species  and 
their  ecosystems. 

The  DEA  continues.  "However,  the 
additional  economic  benefits  of 
conservation  and  recovery  that  would 
be  attributable  to  the  designation  of 
critical  habitat  are  difficult  to  estimate 
because  of  the  scarcity  of  (1)  scientific 
studies  on  the  magnitude  of  the 
recovery  and  ecosystem  changes 
resulting  from  the  critical  habitat 
designation,  and  (2)  economic  studies 
on  the  per-unit  value  of  many  of  the 
changes.  •   *   *  And  while  some 
economic  studies  have  been  done  on  the 
per-unit  value  of  some  of  these  changes, 
studies  have  not  been  done  for  most." 

The  DEA  concludes,  "As  a  result,  it  is 
not  possible,  given  the  information  that 
is  currently  available,  to  estimate  the 
value  of  many  of  the  benefits  that  could 
be  ascribed  to  critical  habitat 
designation."  ' 

(47)  Comment:  The  DEA  dismisses  the 
"worst-case"  impacts  and  does  not 
consider  the  major  adverse  impacts  from 
secondary  effects  or  indirect  costs. 
Indirect  costs  are  not  considered  in  the 
bottom  line  analysis  of  the  cost  of 
designating  critical  habitat. 


Our  Response:  Chapter  VI,  Section  4 
of  the  DEA  and  Section  5  of  the 
Addendum  discuss  various  indirect 
costs  that  can  result  from  the  critical 
habitat  designation.  These  indirect  costs 
are  not  "worst-case"  estimates.  Instead, 
most  of  them  are  conditioned  upon 
actions  and  decisions  by  the  State,  the 
county,  investors,  etc,  Because  critical 
habitat  has  a  limited  history  in  Hawaii, 
and  other  States  have  environmental 
laws  that  differ  from  Hawaii's  laws, 
uncertainty  exists  regarding  the 
outcome  of  these  actions  and  decisions. 

Also,  these  indirect  impacts  are  not 
dismissed.  Rather,  they  receive  the  same 
importance  that  direct  costs  receive.  The 
reason  the  indirect  costs  are  not 
summed  is  that  many  of  them  should  be 
weighted  by  the  probability  of 
occurrence,  but  information  is  not 
available  to  determine  these 
probabilities  beyond  a  subjective 
estimate.  As  indicated  in  the  DEA, 
several  of  the  probabilities  are  "small." 
In  the  case  of  property  values,  a  loss  is 
expected,  but  uncertainty  exists  over  the 
magnitude  of  this  loss. 

•  (48)  Comment:  One  commenter  stated 
that  the  DEA  lacks  a  thorough  benefits 
analysis.  Multiple  commenters  stated 
that  the  DEA  ignored  the  benefit  of 
keeping  other  native  species  off  the 
endangered  species  list,  of  maintaining 
water  quality  and  quantity,  of  promoting 
ground  water  recharge,  and  of 
preventing  siltation  of  the  marine 
environment,  thus  protecting  coral  reefs. 
Another  commenter  noted  that 
additional  benefits  of  critical  habitat 
include  combating  global  warming, 
providing  recreational  opportunities, 
attracting  ecotourism,  and  preserving 
Hawaii's  natural  heritage.  Although  the 
DEA  makes  general  observations  of  the 
benefits  associated  with  designating 
critical  habitat,  it  makes  no  attempt  to 
quantify  these  acknowledged  benefits. 
The  Seiyice  must  use  the  tools 
available,  such  as  a  University  of  Hawaii 
Secretariat  for  Conservation  Biology   • 
study  that  estimated  the  value  of 
ecosystem  services,  to  determine  the 
benefits  of  critical  habitat.  On  the  other 
hand,  one  commenter  stated  that  the 
DEA  overestimates  economic  benefits, 
and  many  of  the  alleged  benefits  are 
entirely  speculative,  unquantifiable,  or 
lack  any  commercial  value. 

Our  Response:  Chapter  VI,  Sections  6 
and  7  of  the  DEA  discussed  potential 
direct  and  indirect  benefits  that  can 
result  from  the  proposed  designation, 
including  those  addressed  in  the  above 
comment.  However,  the  DEA  also 
indicated  that  these  benefits  are  not 
quantified  due  to  lack  of  information  on 
the  value  of  the  environmental  benefits 
that  would  be  attributable  specifically  to 
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-the  critical  habitat  designations  (i.e.,  the 
benefits  over  and  above  those  that  will 
occiu  due  to  other  existing  protections, 
and  over  and  above  the  benefits  from 
other  conservation  projects). 
Specifically,  there  is  a  lack  of  (1) 
scientific  studies  regarding  ecosystem 
changes  due  to  critical  habitat,  and  (2) 
economic  studies  on  the  per-unit  value 
of  many  of  the  changes. 

The  1999  analysis  by  University  of 
Hawaii  (UH)  economists  on  the  total 
value  of  environmental  services 
provided  by  Oahu's  Koolau  Mountains 
was  in  fact  used  in  the  DEA  as  a 
resource  document  for  concepts,  for 
identifying  documents  that  report  the 
original  research  on  certain  subjects, 
and  for  illustrating  the  economic  value 
of  an  assumed  incremental  increase  in 
enviroiunental  services. 

However,  as  noted  in  the  DEA, 
estimating  the  total  value  of  the 
ecosystem  services  provided  by  the 
Koolau  Mountains  is  a  difficult  task, 
requiring  some  assumptions  that  are 
open  to  challenge,  including  estimates 
of  the  magnitude  of  the  enviroiunental 
services  provided  by  the  Koolau 
Mountains  and  estimates  of  the  per-unit 
value  of  each  service.  Also,  the  UH 
study  does  not  address  all  of  the 
benefits  of  the  Koolau  Moimtains  or  any 
of  the  benefits  of  the  Waianae 
Mountains. 

More  to  the  point,  the  UH  study  has 
limited  applicability  for  valuing  the 
benefits  of  the  intended  designation  for 
the  99  Oahu  plant  species.  Since  the 
purpose  of  the  UH  study  was  to  estimate 
the  total  value  of  enviroiunental  benefits 
provided  by  the  entire  Koolau 
Mountains  on  the  island  of  Oahu,  it 
does  not  address  the  value  of  the  more 
limited  benefits  provided  by  the 
intended  critical  habitat  for  the  99  Oahu 
plant  species.  Specifically,  the  UH  study 
provides  no  estimates  of  the  changes  in 
biological  and/or  environmental 
conditions  resulting  from  changes  in 
land  management  due  to  critical  habitat 
designation. 

In  any  case,  the  DEA  reported  that  the 
value  of  the  ecosystem  services 
provided  by  the  Koolaus  is  very  large. 
Since  the  intended  designation  covers 
nearly  all  of  the  Koolau  Mountains,  as 
well  as  parts  of  the  Waianae  Mountains, 
and  since  some  project  modifications 
can  affect  large  portions  of  the 
mountains,  even  a  very  small  percentage 
improvement  to  ecosystem  services  can 
translate  into  large  economic  benefits. 

In  summary,  the  discussion  presented 
in  the  DEA  on  the  biological  and 
environmental  benefits  of  critical 
habitat  designation  provides  an 
overview  of  potential  benefits,  but  we 
did  not  Intend  for  it  to  provide  a 


complete  quantitative  analysis  of  the 
benefits.  Instead,  we  believe  that  the 
benefits  of  critical  habitat  designation 
are  best  expressed  in  biological  terms 
that  can  be  weighed  against  the 
expected  cost  impacts  of  the 
rulemaking. 

(49)  Comment:  Treating  "better  siting 
of  jjrojects  by  developers  so  as  to  avoid 
costly  project  delays"  as  an  economic 
benefit  is  eircidar.  The  costly  project 
delays  result  fi"om  regulations.  They 
could  be  avoided  by  not  imposing  the 
regulations  in  the  first  place. 

Our  Response:  As  noted  in  Chapter 
VI,  Section  6.c.  of  the  DEA,  the  benefit ' 
applies  to  proposed  units  or  portions  of 
units  that  the  Service  regards  as 
occupied.  Even  without  critical  habitat, 
developers  must  consult  with  the 
Service  on  projects  that  have  Federal 
involvement  and  that  affect  Usted 
species.  By  knowing  the  critical  habitat 
boundaries,  and  if  developers  have  the 
flexibility,  they  can  site  projects  outside 
the  boundaries,  thereby  avoiding  certain 
issues  related  to  threatened  and 
endangered  species.  But  even  if  there  is 
no  flexibility  in  Siting  a  project,  it  can 
still  be  helpful  to  developers  to  know 
the  boundaries  of  a  critical  habitat  unit. 
If  a  project  is  located  outside  the  unit 
boundaries,  then  the  developer  can 
proceed  with  project  planning  with  less 
risk  of  facing  issues  related  to  critical 
habitat.  On  the  other  hand,  if  a  project 
is  located  inside  a  critical  habitat 
boundary  and  there  is  Federal 
involvement,  then  the  developer  and 
action  agency  could  enter  into  informal 
consultations  with  the  Service  before 
proceeding  with  detailed  site  plans. 
Since  the  discussion  applies  only  to 
areas  that  are  occupied  and  would  be 
subject  to  regulation  with  or  virithout    ^ 
critical  habitat,  the  logic  for  the  benefit 
to  developers  is  not  circular. 

(50)  Comment:  The  DEA  fails  to 
adequately  address  the  economic  value 
represented  by  the  time,  money,  and 
energy  that  the  people  of  Hawaii  invest 
in  the  conservation  of  native  Hawaiian 
plants,  including  the  ethnobotanical 
value  of  these  plants  to  the  culture  of 
native  Hawaiians. 

Our  Response:  Chapter  VI,  Sections  6 
and  7  of  the  DEA  discussed  the  benefits 
of  critical  habitat.  While  the  time, 
money  emd  energy  that  the  people  of 
Hawaii  invest  in  the  conservation  of 
native  plants  could  function  as  an 
indicator  for  residents'  "willingness  to 
pay"  to  protect  these  species,  this 
information  has  not  been  gathered  or 
analyzed  comprehensively,  and,  given 
the  scope  of  the  economic  analysis,  no 
primary  economic  research  was 
conducted.  Moreover,  as  noted  in  the 
DEA.  even  if  this  information  were 


available,  the  economic  value  of  these 
benefits  attributable  to  critical  habitat 
designation  would  still  be  difficult  to 
estimate  because  of  the  scarcity  of  (1) 
scientific  studies  on  the  magnitude  of 
the  recovery  and  ecosystem  changes 
resulting  from  the  critical  habitat 
designation,  and  (2|  economic  studies 
on  the  per-unit  value  of  many  of  the 
changes. 

(51)  Comment:  The  analysis  used  in 
the  DEA  for  Oahu  is  not  consistent  with 
the  analysis  used  in  the  DEA  for  the 
island  of  Hawaii.  The  Service  should 
use  a  consistent  methodology  in  all  of 
its  economic  analyses. 

Our  Response:  This  specific  comment 
objected  to  differences  in  the 
methodology  used  to  estimate  direct 
economic  costs  related  to  Array 
activities  and  the  fact  that  the  estimated 
costs  were  much  lower  for  Oahu.  Tlje 
economic  analysis  for  both  Oahu  and 
the  Big  Island  (island  of  Hawaii)  used 
the  same  methodology.  But  the  direct 
costs  were  lower  for  Oahu  because  of: 
(1)  Differences  in  the  extent  of  the 
overlap  between  the  proposed 
designations  and  the  Army  installations 
on  Oahu  versus  the  installation  on  the 
Big  Island;  (2)  differences  in  the 
planned  military  uses  of  land  in  the 
proposed  designations;  and  (3) 
differences  in  information  available  to 
the  analysts  regarding  project 
modifications.  The  addendtnn  revisits 
the  direct  costs  associated  with  Army 
activities  and  revises  them  based  on 
updated  information. 

(52)  Comment:  One  private  landowner 
states  that  designated  critical  habitat 
affects  over  half  of  his  land  holdings  . 
and  will  result  in  impacts  to  land  value, 
extraordinary  levels  of  governance, "and 
long-term  economic  impacts. 

Our  Response:  For  grazing  land  in 
critical  habitat,  the  DEA  addressed  the 
possible  direct  section  7  costs  for 
ranching  activities  (DEA,  Chapter  VI, 
Section  3.h),  the  indirect  impacts  of 
critical  habitat  on  State  and  county 
development  appirovals  (DEA,  Chapter 
VI,  Section  4.h.),  and  the  possible  loss 
of  property  value  (DEA,  Chapter  VI, 
Section  4.i).  Because  the  intended 
critical  habitat  would  cover  less  grazing 
land  than  the  proposed  critical  habitat, 
the  addendum  revisited  the  possible 
direct  section  7  costs  on  ranching 
activities  and  the  potential  loss  of 
property  value  (Sections  4.e  and  5.g, 
respectively).  For  about  2,070  acres  of 
privately  owned  agricultiual  land  in  the 
intended  critical  habitat,  the  analysis 
found  that  the  loss  in  property  value 
would  be  a  small  to  moderate  fraction 
of  $18. 6  million. 

(53)  Comment:  The  DEA  ignores  the 
topic  of  subsistence  gathering. 
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Our  Response:  The  DEA  did  not 
address  the  potential  indirect  impact  of 
the  proposed  critical  habitat  designation 
on  subsistence  activities  for  three 
reasons.  First,  subsistence  activity  is 
less  extensive,  and  less  important 
economically,  on  Oahu  than  it  is  on  the 
other  islands.  This  reflects  the  fact  that 
Oahu  has  a  comparatively  large  and 
diverse  economy.  Second,  much  of  the 
subsistence  hunting  that  does  take  place 
on  Oahu  is  also  recreational  hunting, 
which  is  addressed  in  the  DEA.  Third, 
the  DEA  did  not  expect  critical  habitat 
to  affect  subsistence  activities  and  the 
subsistence  lifestyle. 

Nevertheless,  in  response  to  the 
comment,  the  addendum  addresses 
subsistence  activities.  The  analysis 
found  that  it  is  unlikely  that  new  or 
additional  restrictions  on  access  and 
prohibitions  on  subsistence  will  result 
from  critical  habitat  designation.  This 
assessment  is  partly  based  on  the 
Hawaii  State  Constitution,  which 
protects  traditional  subsistence 
activities.  The  analysis  estimates  that  it 
is  more  likely  that  restrictions  (if  any) 
will  occur  in  small,  localized  areas  that 
have  significant  biological  importance. 
i.e.,  areas  containing  populations  of  the 
plants.  However,  because  of  the  strong 
stewardship  and  conservation  values 
associated  with  those  who  practice 
subsistence  activities,  combined  with 
the  cultural  tradition  of  protecting 
environmentally  sensitive  areas, 
subsistence  activities  are  likely  to  be 
consistent  with  any  conservation 
restrictions  in  localized  areas.  Thus,  the 
analysis  anticipates  no  significant 
impact  on  subsistence  activities  as  a 
result  of  the  intended  designation. 

(54)  Comment:  Several  commenters 
stated  the  following:  The  DEA  fails  to 
consider  economic  impacts  of  critical 
habitat  that  result  through  interaction 
with  State  law,  specifically  Hawaii's 
Land  Use  Law.  Critical  habitat  could 
result  in  downzoning  under  State  law. 
Hawaii  Revised  Statutes  (HRS)  §  205- 
2(e)  states  that  conservation  districts 
shall  include  areas  necessary  for 
conserving  endangered  species.  HRS 
S  195D-5.1  states  that  DLNR  shall 
initiate  amendments  in  order  to  include 
the  habitat  of  rare  species.  Even  if  DLNR 
does  not  act,  the  Land  Use  Commission 
(LUC)  might  initiate  such  changes,  or 
they  might  be  forced  by  citizen  lawsuits. 
Areas  for  endangered  species  are  placed 
in  the  protected  subzone  with  the  most 
severe  restrictions.  While  existing  uses 
can  be  grandfathered  in,  downzoning 
will  prevent  landowners  from  being  able 
to  shift  uses  in  the  future,  reduce  market 
value,  and  make  the  land 
unmortgageable.  Although  the  Service 
acknowledges  that  there  could  be 


substantial  indirect  costs  relating  to 
redistricting  of  land  to  the  Conservation 
District,  several  commeiitators  disagreed 
with  the  characterization  of  these  costs 
as  unlikely.  The  DEA  fails  to  consider 
additional  third-party  lawsuits  to  force 
redistricting  of  lands  into  the 
conservation  district. 

Our  Response:  Chapter  VL  Section 
4.g.  of  the  DEA  and  Section  5.e.  of  the 
addendum  discuss  possible  costs 
associated  with  redistricting  land  in 
critical  habitat.  Most  of  the  land  in  the 
urban  district  and  much  of  the  land  in 
the  agricultiu-al  district  initially 
proposed  for  designation  are  removed  in 
the  intended  designation.  As  indicated 
in  Section  5.e.  of  the  addendum,  the 
intended  designation  includes  (1) 
approximately  3,319  acres  of 
agricultural  land,  of  which  2,070  acres 
are  privately  owned;  and  (2) 
approximately  0.6  acre  of  urban  land,  of 
which  about  0.2  acre  is  privately  owned. 
Under  a  worst-case  scenario,  where  all 
land  in  the  agricultural  district  is 
redistricted  to  Conservation,  the 
reduction  in  land  values  would  be 
approximately  $18.6  million. 

As  discussed  more  fully  in  Chapter 
VI.  Section  4.g.  of  the  DEA  and  Section 
5.e.  of  the  addendum,  agency-initiated 
and  court-ordered  redistricting  of  some 
of  the  privately  owned  land  is 
reasonably  foreseeable  (moderate  to 
high  probability).  Further,  this  analysis 
judges  the  probability  that  all  of  the 
parcels  will  be  redistricted  to  be  very 
low  to  low.  Tables  ES-1  and  VI-3  in  the 
DEA  characterized  the  risk  of 
redistricting  all  of  the  parcels  in  the 
proposed  designation  as 
"undetermined,"  not  as  "unlikely."  To 
more  accurately  reflect  the  analysis,  this 
analysis  changes  the  probability  to 
"very  low  to  low."  But  even  if  land  is 
not  redistricted,  the  DEA  and  the 
addendum  noted  that  the  State  may  seek 
agreements  with  landowners  to  protect 
the  habitats  of  listed  species  in  order  to 
retain  existing  district  designations. 

The  DEA  recognized  that  a  real  or 
perceived  risk  of  redistricting  can  cause 
a  loss  of  land  value  that  continues  until 
the  uncertainty  is  resolved  by  (1)  the 
passage  of  time  that  reveals  the  extent 
of  redistricting  due  to  critical  habitat,  or 
(2)  possibly  a  State  court  decision  on 
issues  raised  by  critical  habitat 
designation.  Over  the  long-term,  a 
permanent  loss  of  land  value  (if  any) 
would  depend  on  how  the  uncertainty 
is  resolved. 

(55)  Comment:  The  Service  has  foiled 
to  mention  the  Federal  court  ruling  on 
the  New  Mexico  Cattlegrowers 
Association  v.  U.S.  Fish  and  Wildlife 
Service,  which  requires  consideration  of 
the  impact  of  listing  as  well  as  the 


impact  of  designating  an  area  as  critical 
habitat. 

Our  Response:  The  DEA  and  the 
addendum  considered  the  economic 
impacts  of  section  7  consultations 
related  to  critical  habitat  even  if  they  are 
,  attributable  coextensively  to  the  listed 
status  of  the  species.  In  addition,  the 
DEA  and  the  addendum  examined  the 
indirect  costs  of  critical  habitat 
designation,  e.g.,  the  relationship 
between  critical  habitat  designation  and 
a  State  or  local  statute. 

(56)  Comment:  Any  activity  that  could 
degrade  critical  habitat,  including 
activities  that  are  not  subject  to  section 

7  consultation,  could  be  seen  as  an 
"injury"  to  (and  therefore,  under  State 
law,  a  "taking"  of)  an  endangered  plant 
species  under  the  State  of  Hawaii's 
endangered  species  law  (Chapter  195D). 
It  is  important  that  this  receive  due 
consideration  in  evaluating  the 
proposed  critical  habitat  designations 
(for  example,  in  completing  the 
economic  analysis)  and  that  the  Service 
explain  to  what  extent  it  has  considered 
the  potential  interplay  between  the 
Federal  Endangered  Species  Act  and 
Hawaii's  endangered  species  laws. 

Our  Response:  Chapter  VI,  Sections 
4.b.  and  4.f  of  the  DEA  and  Section  5.d. 
of  the  addendum  discuss  possible 
indirect  costs  resulting  from  the 
interplay  of  the  Federal  Endangered 
Species  Act  and  Hawaii  State  law  (e.g.. 
court-ordered  mandates  to  manage 
private  lands  for  conservation  of  the 
plants  or  to  reduce  game-mammal 
populations  that  harm  plants  or  their 
habitats).  Both  the  DEA  and  the 
addendum  considered  the  economic 
impacts  of  section  7  consultations 
related  to  critical  habitat  even  if  they  are 
attributable  coextensively  to  the  listed 
status  of  the  species.  In  addition,  the 
DEA  and  the  addenduim  examined  any 
indirect  costs  of  critical  habitat 
designation.  However,  the  impacts  are 
not  attributable  to  critical  habitat 
designation  when  the  listing  of  a  species 
prompts  action  at  the  State  or  local 
level.  Take  prohibitions  under  Hawaii 
law  are  purely  attributable  to  a  listing 
decision  and  do  not  occur  as  a  result  of 
critical  habitat  designations.  There  are 
no  take  prohibitions  associated  with  the 
plants'  critical  habitat. 

(57)  Comment:  Several  commenters 
stated  the  following:  The  Service  did 
not  adequately  address  the  takings  of 
private  property  as  a  result  of 
designating  critical  habitat  for 
endangered  plants  on  Oahu.  If  the 
proposed  designation  of  critical  habitat 
precipitates  conversion  of  agricultural 
lands  to  conservation  land  that  has  no 
economically  beneficial  use,  then  the 
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Federal  and  State  governments  will 
have  taken  private  property. 

Our  Response:  Chapter  VI,  Section 
4.g.  of  the  DEA  and  Section  5.e.  of  the 
addendum  address  costs  involved  in 
redistricting  lands  bojn  the  Agricultural 
District  to  the  Conservation  District. 
About  3,319  acres  of  the  intended 
designation  are  in  the  agricultural 
district.  2.070  acres  of  which  are 
privately  owned.  In  the  event  that  all  of 
these  lands  are  redistricted  to  the 
conservation  district,  the  loss  in  land 
value  would  be  approximately  $18.6 
million. 

However,  as  (Uscussed  more  fully  in 
Chapter  VI,  Section  4.g.  of  the  DEA  and 
Section  5.e.  of  the  addendum,  agency- 
initiated  and  court-ordered  redistricting 
of  some  of  the  privately  owned  land  is 
reasonably  foreseeable  (moderate  to 
high  probability).  But  more  to  the  point, 
any  redistricting  of  land  to 
Conservation,  and  any  corresponding 
loss  of  economically  beneficial  use, 
would  be  decided  by  the  LUC  and  the 
courts,  not  the  Service,  based  on  an 
array  of  State  statutory  factors.  As  such, 
the  Federal  government  would  not  have 
taken  private  property. 

(58)  Comment:  Several  commenters 
stated  the  following:  While  the  Service 
has  stated  that  critical  habitat  affects 
only  activities  that  require  Federal 
permits  or  funding,  and  does  not  require 
landowners  to  carry  out  special 
management  or  restrict  use  of  their  land, 
this  fails  to  address  the  breadth  of 
Federal  activities  that  affect  private 
property  in  Hawaii  and  the  extent  to 
which  private  landowners  are  required 
to  obtain  Federal  approval  before  they 
can  use  their  property.  These 
requirements  also  extend  to  State 
agencies  requiring  Federal  funds  or 
approvals. 

Our  Response:  As  discussed  in 
Chapter  V,  Section  2.b.  of  the  DEA,  not 
every  single  project,  land  use,  and 
activity  that  has  a  Federal  involvement 
has  historic^ly  been  subject  to  section 
7  consultation  with  the  Service  (e.g.,  a 
federally  guaranteed  mortgage).  Thus, 
the  analysis  was  confined  to  those 
projects,  land  uses,  and  activities  that 
are,  in  practice,  likely  to  be  subject  to 
consultation.  The  analysis  based  this 
assessment  on  a  review  of  past 
consultations,  current  practices,  and  the 
professional  judgments  of  Service  staff 
and  other  Federal  agency  staff. 

(59)  Comment:  Several  commenters 
stated  the  following:  The  impact  of  the 
proposed  designations  under  State  law 
is  potentially  more  extensive  than  under 
Federal  law  since  the  Act  contains  at 
least  general  criteria  for  determining 
when  alteration  of  critical  habitat 
constitutes  "desthiction  or  adverse 


modification."  The  lack  of  analogous 
provisions  under  State  law  lends  itself 
to  a  much  broader  interpretation  of  what 
activities  might  be  considered  injurious 
to  the  species  (and  therefore  prohibited). 
One  commenter  asked  if,  to  the  extent 
that  the  Service  has  considered  the 
potential  interplay  between  the  Act  and 
State  statutes,  whether  the  Service  is 
aware  of  any  circumstances  where 
similar  issues  have  been  raised  under 
other  State  conservation  statutes  when 
critical  habitat  was  designated.  Another 
commenter  noted,  however,  that 
because  Hawaii's  land  use  laws  are 
uniquely  onerous,  precedent  bom  other 
States  is  of  little  value.  The  current 
wave  of  proposals  to  designate  critical 
habitat  are  the  first  time  that  the  Act  has 
been  applied  to  significant  areas  of 
private  land  in  Hawaii.  Consequently, 
even  prior  experience  in  Hawaii  is  of 
little  relevance. 

Our  Response:  The  DEA  and  the 
addendimi  discuss  costs  resulting  from 
the  interplay  of  the  Endangered  Species 
Act  and  Hawaii  State  law  in  the  sections 
on  Indirect  Costs.  The  uncertainties 
regarding  the  occurrence  of  many 
indirect  costs  and  their  magnitudes 
reflect  the  lack  of  extensive  experience 
in  Hawaii  with  critical  habitat. 

(60)  Comment:  Several  commenters 
stated  the  following:  The  DEA  fails  to 
consider  economic  impacts  of  critical 
habitat  that  result  through  interaction 
with  State  law,  specifically  Hawaii's 
Environmental  Impact  Statement  Law. 
HRS  §  343-5  applies  to  anywise  of 
conservation  land,  and  a  full 
Environmental  Impact  Statement  is 
required  if  any  of  the  significance 
criteria  listed  in  Hawaii  Administrative 
Rule  11-200-12  apply.  One  of  these 
criteria  is  that  an  action  is  significant  if 
it  "substantially  affects  a  rare, 
threatened  or  endangered  species  or  its 
habitat."  This  will  result  in  costly 
procediual  requirements  and  delays. 
However,  the  DEA  does  not 
acknowledge  that  any  impact  on 
endangered  species  habitat  will  be 
deemed  to  be  "significant."  In  addition, 
midtiple  commenters  stated  that  the 
DEA  fails  to  evaluate  the  practical  effect 
critical  habitat  designation  will  have  on 
development.  Special  Management  Area 
permits  administered  by  the  City  & 
County  of  Honolulu,  as  required  by 
Hawaii's  Coastal  Zone  Management  Act, 
will  be  harder  to  obtain,  will  result  in 
delays,  will  cause  a  decline  in  property 
values,  and  might  mcike  it  impossible  to 
develop.  This  economic  impact 
disappears  because  the  DEA's  bottom 
line  erroneously  counts  only  so-called 
"direct"  costs  of  consultation.  The 
Service  has  taken  the  position  in  other 
States  that  it  has  a  right  to  intervene  in 


local  land  use  proceedings  if  they  affect 
endangered  species  on  private  property, 
as  evidenced  by  the  Service's  petition  to 
the  local  zoning  board  in  Arizona  to 
postpone  approval  of  a  rezoning  petition 
pending  a  survey  to  determine  the 
extent  to  which  an  endangered  plant 
was  present  on  the  property'  even 
though  no  Federal  approval  was  being 
sought.  That  the  Service  does  not 
address  these  activities  in  the  DEA  is  a 
fundamental  error  of  the  analysis. 

Our  Response:  Chapter  VI,  Section- 
4.h.  of  the  DEA  discussed  additional 
State  and  co\mty  enviroiunental  review 
that  would  be  required  for  projects  in 
critical  habitat.  However,  as  mentioned 
in  the  addendum,  even  with  the  added 
State  and  county  enviroiunental  review, 
the  intended  designation  will  have  little 
or  no  practical  effect  on  residential, 
resort,  commercial,  or  industrial 
development  because  the  analysis 
anticipates  that  no  such  development 
wrill  occur  in  the  intended  critical 
habitat.  Reasons  for  this  are:  (1)  Most  of 
the  intended  critical  habitat  is  in 
mountainous  areas  that  are  unsuitable 
for  development  due  to  difficult  access 
and  terrain;  (2)  approximately  96 
percent  of  the  intended  designation  is  in 
the  State  Conservation  District  where 
existing  land-use  controls  severely  limit 
development;  (3)  almost  all  of  the 
remaining  agricultural  land  in  the 
intended  designation  is  in  areas  that  are 
not  subject  to  development  pressiue 
because  of  steep  slopes  and  little  or  no 
nearby  infrastructure;  (4)  the  small 
amount  of  land  in  the  urban  district  (0.6 
acre)  is  on  steep  slopes  that  cannot 
support  development;  and  (5)  all  of  the 
land  intended  for  critical  habitat 
designation  that  is  in  the  Special 
Management  Area  is  also  within  the 
conservation  district. 

(61)  Comment:  Several  commenters 
stated  the  following:  The  DEA  fails  to 
consider  economic  impacts  of  critical 
habitat  that  result  through  interaction 
with  State  law,  specifically  the  State 
Water  Code.  HRS  §  1 74C-2  states  that 
"adequate  provision  shall  be  made  for 
protection  offish  and  wildlife".  HRS 
§  174C-71  instructs  the  Commission  of 
Water  Resource  Management  to 
establish  an  instream  useprotection 
program  to  protect  fish  ami  wildlife. 
Since  landowners  might  depend  on 
water  pmnped  from  other  watersheds, 
these  effects  can  be  far-reaching.  It  is 
impossible  to  tell  from  the  descriptions 
in  the  proposal  whether  any  water 
diversions  will  have  to  be  reduced  as  a 
result  of  listing  and  critical  habitat 
designation.  It  is  unfair  to  dismiss  costly 
but  vital  sources  of  energy  and 
inexpensive  irrigation  water  while 
maintaining  the  -highest  level  of  effort  to 
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protect  primary  constituent  elements  for 
species  that  do  not  physically  reside  in 
the  area  but  might  somehow  be 
transported.  If  the  critical  habitat 
proposal  would  require  reducing  water 
diversions  from  any  stream,  the  Service 
should  investigate  whether  that  would 
take  anyone's  vested  water  rights.  The 
Service  has  an  obligation  to  thoroughly 
investigate  this  issue  and  refrain  from 
designating  critical  habitat  until  it  has 
determined  whether  its  actions  will 
affect  water  use.  At  minimum,  portions 
of  specific  parcels  that  include  water 
sources  or  water  systems  should  be 
removed. 

Our  Response:  Existing  irrigation 
ditch  systems  and  potable  water  systems 
are  manmade  features  that  to  not 
contain  the  primary  constituent 
elements  for  the  plants.  Because  the 
Service  does  not  include  these 
.  manmade  features  in  critical  habitat 
designations,  the  intended  designation 
will  not  affect  the  operation  and 
maintenance  of  irrigation  and  potable 
water  systems  (DEA.  Chapter  II,  Section 
4). 

Regarding  new  stream  diversions. 
Chapter  VI.  Section  3.j.  of  the  DEA 
stated  that  it  is  highly  unlikely  that  new 
or  expanded  ditch  systems  would  be 
proposed  or  approved  within  the 
proposed  designation  because  it  would 
directly  or  indirectly  reduce  stream 
flow,  which  is  a  major  environmental 
concern.  But  if  a  stream  diversion  were 
to  be  proposed,  critical  habitat 
designation  might  result  in  an  expanded 
biological  assessment,  project  delays, 
project  modifications,  and  an  increased 
probability  of  denial  (DEA.  Chapter  VI. 
Section  4.f ).  Activities  that  alter 
watershed  characteristics  in  ways  that 
would  appreciably  reduce  groundwater 
recharge  or  alter  natural,  dynamic 
wetland  or  other  vegetative 
communities  may  directly  or  indirectly 
destroy  or  adversely  modify  critical 
habitat.  Such  activities  may  include 
water  diversion  or  impoundment, 
excess  groundwater  pumping, 
manipulation  of  vegetation  such  as 
timber  harvesting,  residential  and 
commercial  development,  and  grazing 
of  livestock  that  degrades  watershed 
values.  However,  without  more  specific 
information  on  the  scope  and  location  of 
a  future  (and  currently  unplanned) 
stream  diversion  project,  it  is  not 
possible  to  estimate  the  potential 
indirect  costs. 

(62)  Comment:  Any  water  diversion 
in,  or  upstream  of.  critical  habitat  will 
be  challenged  by  people  who  oppose  all 
diversions  on  principle.  They  will 
contend  that  diverting  water  from 
endangered  plants  risk  driving  them  to 
extinction.  c3pponents  of  diversions 


could  use  the  critical  habitat 
designations  to  invent  a  colorable 
argument  sufficient  to  delay  and 
confuse  water  use  decisions. 

Qur  Response:  See  the  response  to  the 
previous  comment  (61). 

(63)  Comment:  The  DEA  fails  to 
recognize  that  the  indirect  costs  to 
private  landowners  to  investigate  the 
implications  of  critical  habitat  on  their 
lands  are  sunk  costs  associated  with  the 
designation  process. 

Our  Response:  Chapter  VI,  Section 
4.k.  of  the  DEA  indicated  that 
landowners  might  want  to  learn  how  the 
designation  may  affect  (1)  the  use  of 
their  land  (either  through  restrictions  or 
new  obligations),  and  (2)  the  value  of 
their  land.  The  cost-estimate  to 
investigate  the  implications  of  critical 
habitat  was  $80,000  to  $400,000. 

Section  5.g  of  the  addendum  revised 
the  estimate  to  reflect  the  reduction  in 
the  number  of  potentially  affected 
landowners  as  a  result  of  the  intended 
modifications  to  the  critical  habitat.  The 
revised  estimate  ranges  between  $26,500 
and  $227,500.  For  completeness,  the 
estimate  includes  expenditures  made 
during  the  designation  process  (i.e., 
sunk  costs)  and  expenditures  that  will 
be  made  after  the  final  designation. 

Summary  of  Changes  From  the 
Proposed  Rule 

Based  on  a  review  of  public 
conunents  received  on  the  proposed 
determinations  of  critical  habitat,  we 
have  reevaluated  our  proposed 
designations  and  included  several 
changes  to  the  final  designations  of 
critical  habitat.  These  changes  include 
the  following: 

(1)  We  published  303  single  species 
critical  habitat  units  for  99  plant  species 
on  the  island  of  Oahu.  As  proposed, 
units  were  identified  for  multiple 
species.  Delineation  of  critical  habitat 
for  each  individual  species  will  assist 
landowners.  Federal  agencies,  and  the 
Service  in  focusing  and  streamlining 
section  7  consultations. 

(2)  We  changed  the  scientific  names 
for  the  following  species  associated  with 
the  listed  species  found  in  the 
"SUPPLEMENTARY  INFORMATION: 
Discussion  of  the  Plant  Taxa"  section: 
Athyrium  sandwichianum  changed  to 
Diplazium  sandwichianum  for 
Alsinidendron  trinerve,  Cyanea 
acuminata,  and  Diellia  falcata; 
Athyrium  amottii  changed  to  Diplazium 
amottii  for  Schiedea  kaaclae;  Blechnum 
occidentale  changed  to  Blechnum 
appendiculatum  in  the  discussions  of 
Alectryon  macrococcus,  Alsinidendron 
obovatum,  Cenchrus  agrimonioides, 
Ctenitis  squamigera,  Cyanea  grimesiana 
ssp.  obatae,  Cyanea  pinnatifida, 


Cyrtandra  dentata,  Delissea  subcordata, 
Diellia  erecta,  Diellia  falcata,  Diellia 
unisora,  Flueggea  neowawraea, 
Hedyotis  degeneri,  Lipochaeta 
tenuifolia,  Lysimachia  filifolia, 
Neraudia  angulata,  Nototrichium 
humile,  Phyllostegia  hirsuta, 
Phyllostegia  kaalaensis,  Phyllostegia 
mollis,  Schiedea  kaalae,  and  Schiedea 
hookeri;  Bryophyllum  sp.  changed  to 
Kalanchoe  sp.  for  Lipochaeta  tenuifolia; 
Glycine  wightii  changed  to  Neonotonia 
wight  a  for  Hibiscus  brackenridgei; 
Lipochaeta  sp.  changed  to  Melanthera 
sp.  for  Sesbania  tomentosa;  Lipochaeta 
integrifolia  changed  to  Melanthera 
integrifolia  fOr  Peucedanum 
sandwicense:  Lipochaeta  remyi  changed 
to  Melanthera  remyi  in  the  discussions 
of  Hibiscus  brackenridgei  and  Schiedea 
kealiae:  Lipochaeta  tenuis  changed  to 
Melanthera  tenuis  in  the  discussions  of 
Lipochaeta  lobata  var.  leptophylla, 
Nototrichium  humile,  and  Schiedea 
hookeri:  Lycopodium  sp.  changed  to 
Lycopodium  cernua  for  Lobelia 
oahuensis;  Lycopodium  cemuum 
changed  to  Lycopodium  cernua  for 
Platanthera  holochila;  Morinda 
sandwicensis  changed  to  Morinda 
trimera  for  Flueggea  neowawraea: 
Myrica  faya  changed  to  Morella  faya  in 
the  discussions  of  Cyanea  grimesiana 
ssp.  obatae.  Hedyotis  parvula,  Melicope 
saint-johnii,  Schiedea  kaalae,  Silene 
perlmanii,  Urera  kaalae,  and  Viola 
chamissoniana  ssp.  chamissoniana; 
Phymatosorus  scolopendria  changed  to 
Phymatosorus  grossus  for  Diellia  erecta; 
Pluchea  symphytifolia  changed  to 
Pluchea  carolinensis  for  Chamaesyce 
celastroides  var.  kaenana;  Setaria 
gracilis  changed  to  Setaria  parviflora  for 
Labordia  cyrtandrae;  Styphelia 
tameiameiae  changed  to  Leptecophylla 
tameiameiae  in  the  discussions  of 
Bonamia  menziesii,  Cenchrus 
agriminiodes,  Eugenia  koolauensis, 
Hedyotis  coriacea,  Hedyotis  degeneri, 
Lepidium  arbuscula.  Lobelia 
niihauensis,  Platanthera  holochila, 
Sanicula  purpurea,  Schiedea  hookeri, 
and  Viola  chamissoniana  ssp. 
chamissoniana;  Thelypteris  cyatheoides 
changed  to  Christella  cyatheoides  in  the 
discussion  of  Cyanea  crispa;  Thelypteris 
parasitica  changed  to  Christella 
parasitica  in  the  discussions  of 
Alectryon  macrococcus,  Cyanea 
grimesiana  ssp.  obatae,  Cyanea 
truncata,  Cyrtandra  dentata, 
Phyllostegia  kaalaensis,  Phyllostegia 
mollis,  Phyllostegia  parviflora,  Pteris 
lidgatei,  Schiedea  kaalae,  Schiedea 
hookeri,  and  Urera  kaalae;  Thelypteris 
sandwicensis  changed  to  Dryopteris 
sandwicensis  in  the  discussions  of 
Cyanea  acuminata,  Cyrtandra 
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subumbellata,  and  Pteris  lidgatei;  and 
.  Sphenomeris  chusana  changed  to 
Sphenoaieris  chinensis  for  Pteris 
lidgatei. 

(3)  In  order  to  avoid  confusion 
regarding  the  number  of  location 
occiurences  for  each  species  (that  do  not 
necessarily  each  represent  a  viable 
population)  and  the  ntunber  of  recovery 
populations  (8  to  10  with  100,  300,  or 
500  reproducing  individuals),  we 
changed  the  word  "population"  to 
"occurrence"  where  appropriate  and 
updated  the  number  of  occiurences  and/ 
or  individuals  for  the  following  species 
found  in  the  "SUPPLEMENTARY 
INFORMATION:  Discussion  of  the  Plant 
Taxa"  section  and  "Table  1. — Summary 
of  existing  occurrences  on  Oahu,  and 
landownership  for  101  species  reported 
from  Oahu":  Abutilon  sandwicense 
changed  from  16  populations  to  30 
occurrences;  Alectryon  macrococcus 
changed  from  34  populations  to  82 
occurrences;  Alsinidendron  obovatum 
changed  from  5  populations  to  6 
occurrences;  Alsinidendron  trinerve 
changed  from  3  populations  to  13 
occurrences;  Bonamia  menziesii 
changed  &t)m  16  populations  to  18 
occurrences;  Cenchrus  agrimonioides 
changed  from  8  populations  to  7 
occiurences;  Centaurium  sebaeoides 
changed  from  3  populations  to  2 
occurrences;  Chamaesyce  celastroides 
var.  kaenana  changed  from  13 
populations  to  15  occurrences; 
Chamaesyce  kuwaleana  changed  from  4 
populations  to  5  occurrences; 
Chamaesyce  rockii  changed  from  16 
populations  to  20  occurrences;  Ctenitis 
squamigera  changed  from  4  populations 
to  8  occurrences;  Cyanea  acuminata 
.changed  from  22  populations  to  20 
occurrences;  Cyanea  grimesiana  ssp. 
grimesiana  changed  from  6  populations 
to  7  occiurences;  Cyanea  grimesiana 
ssp.  dbatae  changed  from  6  populations 
to  8  occurrences;  Cyanea  humboltiana 
changed  from  8  populations  to  9 
occurrences;  Cyanea  koolauensis 
changed  from  25  populations  to  42 
occurrences;  Cyanea  st.-johnii  changed 
from  6  populations  to  7  occurrences; 
Cyrtandra  dentata  changed  from  8 
populations  to  1 1  occurrences; 
Cyrtandra  subumbellata  changed  from  2 
populations  to  5  occurrences;  Cyrtandra 
viridiflora  changed  from  8  populations 
to  23  occurrences;  Delissea  subcordata 
changed  from  18  populations  to  21 
occurrences;  Diellia  falcata  changed 
from  29  populations  to  30  occurrences; 
Dubautia  herbstobatae  changed  from  4 
populations  to  12  occurrences;  Eugenia 


koolauensis  changed  from  10 
populations  to  12  occurrences; 
Euphorbia  haeleeleana  changed  from  6 
~  populations  to  8  occurrences;  Flueggea 
neowawraea  changed  from  19 
populations  to  23  occurrences;  Gardenia 
mannii  changed  frt)m  31  populations  to 
49  occurrences;  Gouania  meyenii 
changed  from  3  populations  to  4 
occurrences;  Hedyotis  degeneri  changed 
from  5  populations  to  4  occurrences; 
Hedyotis  parvula  changed  from  5 
populations  to  7  occurrences; 
Hesperomannia  arborescens  changed 
from  23  populations  to  36  occurrences; 
Isodendrion  longifolium  changed  from  4 
populations  to  7  occurrences;  Lepidium 
arbuscula  changed  from  10  populations 
to  12  occurrences;  Lipochaeta  lobata 
var.  leptophylla  changed  from  5 
populations  to  4  occurrences; 
Lipochaeta  tenuifolia  changed  from  12 
populations  to  41  occurrences;  Lobelia 
gaudichaudii  ssp.  koolauensis  changed 
from  4  populations  to  5  occurrences; 
Lobelia  niihauensis  changed  from  21 
populations  to  40  occurrences;  Lobelia 
oahuensis  changed  from  10  populations 
to  12  occurrences;  Marsilea  villesa 
changed  from  4  populations  to  5 
occurrences;  Melicope  lydgatei  changed 
from  4  populations  to  18  occurrences; 
Melicope  saint-johnii  changed  from  5 
populations  to  6  occurrences;  Neraudia 
angulata  changed  from  5  populations  to 
27  occurrences;  Nototrichium  humile 
changed  from  21  populations  to  25 
occurrences;  Phlegmariunis  nutans 
changed  from  5  populations  to  3 
occurrences ;  Phyllostegia  hirsu  ta 
changed  from  23  populations  to  26 
occurrences;  Phyllostegia  kaalaensis 
changed  from  4  populations  to  7 
occurrences;  Phyllostegia  mollis 
changed  from  8  populations  to  5 
occurrences;  Phyllostegia  parviflora 
changed  from  2  populations  to  6 
occurrences;  Plantago  princeps  changed 
from  6  populations  to  11  occurrences; 
Pteris  lidgatei  changed  irom  5 
populations  to  9  occurrences;  Sanicula 
purpurea  changed  from  4  populations  to 
5  occurrences;  Schiedea  kaalae  changed 
from  8  populations  to  7  occurrences; 
Schiedea  rmttallii  changed  from  5 
populations  to  7  occurrences;  Silene 
lanceolata  changed  from  2.  populations 
to  4  occurrences;  Spermolepis 
hawaiiensis  changed  from  2  populations 
to  6  occurrences;  Tetramolopium 
filiforme  changed  from  6  populations  to 
21  occurrences;  Tetramolopium 
lepidotum  ssp.  lepidotum  changed  from 
4  populations  to  5  occurrences; 
Tetraplasandra  gymnocarpa  changed 


bom  20  populations  to  30  occurrences; 
Urera  kaalae  changed  fitjm  11 
populations  to  12  occurrences;  Viola 
chamissoniana  ssp.  chamissoniana 
changed  from  5  populations  to  15 
occurrences;  and  Viola  oahuensis 
changed  from  9  populations  to  18 
occurrences. 

(4)  We  revised  the  list  of  excluded, 
manmade  features  in  the  "Criteria  Used 
to  Identify  Critical  Habitat"  and 

§  17.99(i)  to  include  additional  features 
based  on  information  received  during 
the  public  comment  periods.  We  added 
other  water  system  features  including  ~ 
but  not  limited  to  pumping  stations, 
irrigation  ditches,  pipelines,  siphons, 
tunnels,  water  tanks,  gaging  stations, 
intakes,  reservoirs,  diversions,  flumes, 
and  wells  to  aqueducts;  existing  trails; 
campgrounds  and  their  immediate 
surrounding  landscaped  area;  scenic 
lookouts;  remote  helicopter  landing 
sites;  existing  fences;  towers  and 
associated  structures  to 
telecommunications  equipment;  other 
archaelogical  sites  to  heiaus  (indigenous 
places  of  worship  or  shrines):  and 
electrical  power  transmission  lines  and 
distribution  and  communication 
facilities  and  regularly  maintained 
associated  rights-of-way  and  access 
ways. 

(5)  We  made  revisions  to  the  unit 
boundaries  based  on  information 
supplied  by  commenters.  as  well  as 
information  gained  from  field  visits  to 
some  of  the  sites,  that  indicated  that  the 
primary  constituent  elements  were  not 
present  in  certain  portions  of  the 
proposed  unit,  that  certain  changes  in 
land  use  had  occurred  on  lands  within 
the  proposed  critical  habitat  that  would 
preclude  those  areas  from  supporting 
the  primar\'  constituent  elements,  or 
that  the  areas  were  not  essential  to  the 
conservation  of  the  species  in  question. 

(6)  Based  on  information  received 
during  the  public  comment  periods,  we 
updated  the  elevation  ranges  in 

§  17.99(j)  "Plants  on  the  island  of  Oahu: 
Constituent  elements". 

(7)  All  Army  lands  were  excluded 
under  3(5)(A)  and  4(b)(2)  of  the  Act 
because  we  believe  the  benefit  of 
excluding  these  lands  outweigh  the 
benefrts  of  including  these  lands  in  the 
final  designation  (See  "Analysis  of 
Impacts  Under  Section  4(b)(2):  Other 
Impacts"). 

A  brief  summary  of  the  modifications 
made  to  each  unit  is  given  below  (see 
also  Figure  1). 

BILUNG  CODE  4310-55-U 
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OabuA 

This  unit  was  proposed  as  critical 
habitat  for  65  species:  Abutilon 
sandwicense,  Alectryon  macrococcus, 
Alsinidendron  obovatum, 


Alsinidendron  trinerve,  Bonamia 
menziesii,  Cenchrus  agrimonioides, 
Centaurium  sebaeoides,  Chamaesyce 
celastroides  var.  kaenana,  Chamaesyce 
herbstii,  Colubrina  oppositifolia, 


Ctenitig  squamigera,  Cyanea  acuminata, 
Cyanea  grimesiana  ssp.  obatae,  Cyanea 
longiflora,  Cyanea  superba,  Cyperus 
trachysanthos,  Cyrtandra  dentata, 
Delissea  subcordata.  Diellia  falcata. 
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Diplazium  molokaiense,  Dubautia 
herbstobatae,  Emgrostis  fosbergii, 
Eugenia  koolauensis.  Euphorbia 
haeleeleana,  Flueggea  neowawraea. 
Gardenia  mannii,  Gouania  meyenii, 
Gouania  vitifolia,  Hedyotis  degeneri, 
Hedyotis  parvula,  Hesperomannia 
arborescens,  Hesperomannia  arbuscula, 
Hibiscus  brackenridgei,  Isodendrion 
laurifolium,  Isodendrion  longifolium, 
Isodendrion  pyrifolium,  Labordia 
cyrtandrae,  Lepidium  arbuscula, 
Lipochaeta  lobata  var.  leptophylla, 
Lipochaeta  tenuifolia,  Lobelia 
niihauensis.  Mariscus  pennatiformis, 
Melicope  pallida,  Neraudia  angulata, 
Nototrichium  humile.  Peucedanum 
sandwicense,  Phyllostegia  hirsuta, 
Phyllostegia  kaalaensis,  Phyllostegia 
mollis,  Plantago  princeps,  Sanicula 
mariversa,  Schiedea  hookeri,  Schiedea 
kaaiae,  Schiedea  kealiae,  Schiedea 
nuttallii,  Sesbania  tomentosa,  Silene 
lanceolata,  Solanum  sandwicense. 
Spermolepis  hawaiiensis,  Stenogyne 
kanehoana,  Tetramolopium  filiforme, 
Tetramolopium  lepidotum  ssp. 
lepidotum,  Urera  kaaiae,  Vigna  o- 
wahuense,  and  Viola  chamissoniana 
ssp.  chamissoniana. 

We  excluded  the  proposed  critical 
habitat  on  Army  lands  at  Makua 
Military  Reservation  for  Alsinidendron 
obovatum,  Diellia  falcata,  Dubautia 
herbstobatae,  Flueggea  neowawraea, 
Gouania  meyenii,  Hedyotis  parvula, 
Lepidiufti  arbuscula,  Lipochaeta 
tenuifolia,  Lobelia  niihauensis, 
Neraudia  angulata,  Nototrichium 
humile,  Peucedanum  sandwicense, 
Schiedea  hookeri,  Silene  lanceolata, 
Tetramolopium  filiforme,  and  Viola 
chamissoniana  ssp.  chamissoniana  and 
at  Schofield  Barracks  for  Alsinidendron 
trinerve,  Cyanea  acuminata,  Cyanea 
grimesiana  ssp.  obatae,  Gardenia 
mannii,  Labordia  cyrtandrae, 
Phyllostegia  hirsuta,  Phyllostegia  mollis, 
Solanum  sandwicense,  Stenogyne 
kanehoana,  Tetramolopium  filiforme, 
Urera  kaaiae,  and  Viola  chamissoniana 
ssp.  chamissoniana  because  the  benefits 
of  excluding  these  areas  outweigh  the 
benefits  of  including  these  areas  as 
critical  habitat  (see  "Analysis  of  Impacts 
Under  Section  4(b)(2):  Other  Impacts"). 

In  addition,  modifications  were  made 
to  this  unit  to  exclude  areas  that  do  not 
contain  the  primary  constituent 
elements  of  Alectryon  macrococcus, 
Bonamia  menziesii,  Cenchrus 
agrimonioides,  Colubrina  oppositifolia, 
Ctenitis  squamigera.  Euphorbia 
haeleeleana,  Flueggea  neowawraea, 
Gouania  meyenii,  Gouania  vitifolia, 
Hesperomannia  arborescens,  Hibiscus 
brackenridgei,  Isodendrion  laurifolium, 
Isodendrion  longifolium,  Isodendrion 
pyrifolium.  Lobelia  niihauensis. 


Phyllostegia  mollis,  Plantago  princeps, 
Schiedea  hookeri,  Schiedea  nuttallii, 
Spermolepis  hawaiiensis,  and  Vigna  o- 
wahuense,  all  multi-island  species.  In 
order  to  meet  the  recovery  goal  of  8  to 
10  populations  within  the  historical 
range  of  each  of  these  21  species, 
locations  on  other  islands  have  been 
designated  as  critical  habitat  (i.e., 
locations  on  Kauai,  Molokai,  Maui,  and/ 
or  Kahoolawe),  other  locations  on  Oahu 
are  being  designated  as  critical  habitat 
in  this  rule;  and/or  other  locations  have 
been  proposed  for  designation  on  the 
island  of  Hawaii.  In  addition,  some 
essential  areas  were  excluded  under 
4(b)(2)  because  active  management  of 
the  area  by  the  landowner  outweighed 
the  benefits  of  including  that  area  as 
critical  habitat.  Modifications  were  also 
made  to  this  unit  to  exclude  areas  that 
do  not  contain  the  primary  constituent 
elements  of  Abutilon  sandwicense, 
Alsinidendron  obovatum,  Chamaesyce 
herbstii,  Cyanea  grimesiana  ssp.  obatae, 
Cyanea  longiflora,  Cyanea  superba, 
Cyrtandra  dentata,  Delissea  subcordata, 
Diellia  falcata.  Gardenia  mannii, 
Hedyotis  parvula,  Labordia  cyrtandrae, 
Lepidium  arbuscula,  Lipochaeta  lobata 
var.  leptophylla,  Lipochaeta  tenuifolia, 
Neraudia  angulata,  Phyllostegia  hirsuta, 
Schiedea  kealiae,  Tetramolopium 
filiforme,  and  Viola  chamissoniana  ssp. 
chamissoniana,  all  Oahu-endemic 
species.  In  order  to  meet  the  recovery 
goal  of  8  to  10  populations  within  the 
historical  range  of  each  of  these  20 
species;  other  locations  on  Oahu  are 
either  being  designated  as  critical 
habitat  in  this  rule,  or  areas  were 
excluded  under  4(b)(2)  in  this  rule 
because  active  management  of  the  area 
by  the  landowner  outweighed  the 
benefits  of  including  that  area  as  critical 
habitat. 

The  area  designated  as  critical  habitat 
for  the  following  29  Oahu-endemic 
species  provides  habitat  within  their 
historical  ranges  for  one  population 
each  of  Cyanea  acuminata  and 
Eragrostis  fosbergii;  two  populations  of 
Diellia  falcata,  Lipochaeta  lobata  var. 
leptophylla,  Phyllostegia  hirsuta, 
Schiedea  kaaiae,  Tetramolopium 
filiforme,  and  Urera  kaaiae;  three 
populations  of  Cyanea  grimesiana  ssp. 
obatae  and  Cyrtandra  dentata;  foiu 
populations  of  Alsinidendron  trinerve, 
Chamaesyce  celastroides  var.  kaenana, 
Delissea  subcordata,  Dubautia 
herbstobatae,  Hedyotis  parvula, 
Labordia  cyrtandrae,  Lepidium 
arbuscula,  Lipochaeta  tenuifolia, 
Sanicula  mariversa,  and  Schiedea 
kealiae;  five  populations  of  Chamaesyce 
heibstii,  Cyanea  longiflora,  and  Viola 
chamissoniana  ssp.  chamissoniana;  six 


populations  of  Alsinidendron 
obovatum,  Cyanea  superba,  and 
Neraudia  angulata;  seven  populations 
of  Abutilon  sandwicense;  and  nine 
populations  of  Hedyotis  degeneri  and 
Phyllostegia  kaalaensis. 

The  area  designated  as  critical  habitat 
for  the  following  33  multi-island  species 
provides  habitat  within  their  historical . 
ranges  for  one  population  each  of 
Alectryon  macrococcus,  Bonamia 
menziesii,  Centaurium  sebaeoides, 
Ctenitis  squamigera,  Cyperus  — 

trachysanthos,  Diplazium  molokaiense, 
Eugenia  koolauensis.  Euphorbia 
haeleeleana,  Flueggea  neowawraea, 
Gouania  meyenii,  Hesperomannia 
arborescens,  Isodendrion  pyrifolium. 
Lobelia  niihauensis,  Peucedanum 
sandwicense,  Plantago  princeps, 
Sesbania  tomentosa,  Silene  lanceolata, 
Solanum  sandwicense,  Spermolepis 
hawaiiensis,  and  Vigna  o-wahuense; 
three  populations  oi  Colubrina 
oppositifolia,  Hesperomannia 
arbuscula.  Hibiscus  brackenridgei, 
Isodendrion  longifolium,  Melicope 
pallida,  and  Tetramolopium  lepidotum 
ssp.  lepidotum;  four  populations  ol- 
Mariscus  pennatiformis  and  Schiedea 
nuttallii;  five  populations  of  Cenchrus 
agrimonioides,  Isodendrion  laurifolium, 
Nototrichium  humile,  and  Schiedea 
hookeri;  and  six  populations  of  Gouania, 
vitifolia. 

These  modifications  resulted  in  the 
reduction  from  8,503  ha  (21.013  ac)  to 
3,921  ha  (9,689  ac).  This  unit  was 
renamed  Oahu  4 — Abutilon 
sandwicense — a.  Oahu  4 — Abutilon 
sandwicense — b,  Oahu  4 — Abutilon 
sandwicense — c,  Oahu  4 — Alectryon 
macrococcus — a,  Oahu  4 — 
Alsinidendron  obovatum — a,  Oahu  4 — 
Alsinidendron  obovatum — b,  Oahu  4 —    ' 
Alsinidendron  trinen'e — a.  Oahu  4 — 
Bonamia  menziesii — c.  Oahu  4 — 
Cenchrus  agrimonioides — a,  Oahu  4 — 
Cenchrus  agrimonioides — b,  Oahu  1 — 
Centaurium  sebaeoides — a,  Oahu  1 — 
Chamaesyce  celastroides  var. 
kaenana — a,  Oahu  4 — Chamaesyce' 
celastroides  var.  kaenana— c,  Oahu  5 — 
Chamaesyce  celastroides  var. 
kaenana — d,  Oahu  4 — Chamaesyce 
herbstii — a,  Oahu  4 — Colubrina 
oppositifolia — a,  Oahu  15 — Ctenitis 
squamigera — a,  Oahu  4 — Cypnea 
acuminata — a,  Oahu  4 — Cyanea 
grimesiana  ssp.  obatae — a,  Oahu  4 — 
Cyanea  longiflora — a,  Oahu  4 — Cyanea 
longiflora — b,  Oahu  4 — Cyanea 
superba — a,  Oahu  4 — Cyanea  superba — 
b,  Oahu  4 — Cyanea  superba — c,  Oahu 
1 — Cyperus  trachysanthos — a,  Oahu  4 — 
Cyrtandra  dentata — a,  Oahu  4 — Delissea 
subcordata — a,  Oahu  4 — Diellia 
falcata — a,  Oahu  4 — Diellia  falcata — b, 
Oahu  4 — Diplazium  molokaiense — a. 
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Oahu  4 — Dubautia  herbstobatae — a, 
Oahu  4 — Dubautia  herbstobatae — b, 
Oahu  7 — Dubautia  herbstobatae — c, 
Oahu  4 — Emgrostis  fosbergii — a,  Oahu 
4 — Eugenia  koolauensis — a,  Oahu  4 — 
Euphorbia  haeleeleana — b,  Oahu  4 — 
Flueggea  neowawmea — a,  Oahu  4 — 
Gouania  meyenii — a,  Oahu  4 — Gouania 
nxeyenii — b,  Oahu  5 — Gouania 
vitifolia — c,  Oahu  4 — Gouania 
v'iti folia — d,  Oahu  4 — Gouania 
vitifolia— e,  Oahu  4 — Gouania 
vitifolia-\-f,  Oahu  4 — Gouania  vitifolia — 
g,  Oahu  8 — Gouania  vitifolia — h,  Oahu 
4 — Hedyotis  degeneri — a.  Oahu  4 — 
Hedyotis  degeneri — b,  Oahu  4 — 
Hedyotis  parvula — a.  Oahu  4 — 
Hesperomannia  arborescens — a,  Oahu 
4 — Hesperomannia  arbuscula — a,  Oahu 
4 — Hesperomannia  arbuscula — b,  Oahu 
1 — Hibiscus  brackenridgei — 'a.  Oahu  4 — 
Hibiscus  brackenridgei — b,  Oahu  5 — 
Hibiscus  brackenridgei — c.  Oahu  4 — 
Isodendrion  laurifolium — a,  Oahu  4 — 
Isodendrion  laurifolium — b,  Oahu  4 — 
Isodendrion  longifolium — a,  Oahu  5 — 
Isodendrion  pyrifolium — a,  Oahu  4 — 
Labordia  cyrtandrae — a,  Oahu  4 — 
Lepidium  arbuscula — a,  Oahu  4 — 
Lipochaeta  lobata  var.  leptophylla — a, 
Oahu  4 — Lipochaeta  tenui folia — c, 
Oahu  4 — Lipochaeta  tenuifolia — d, 
Oahu  4 — Lipochaeta  tenuifolia — e, 
Oahu  4 — Lobelia  niibauensisa.  Oahu  4 — 
Mariscus  pennatiformis — a,  Oahu  4 — 
Mariscus  pennatiformis — b,  Oahu  4 — 
Melicope  pallida — a,  Oahu  4 — Neraudia 
angulata — b,  Oahu  4 — Neraudia 
angulata — c.  Oahu  4 — Neraudia 
angulata — d,  Oahu  4 — Neraudia 
angulata — e,  Oahu  4 — Nototrichium 
humile — b,  Oahu  4 — Nototrichium 
humile — c,  Oahu  4 — Nototrichium 
humile — d.  Oahu  4 — Peucedanum 
sandwicense — a.  Oahu  4 — Phyllostegia 
hirsuta—a,  Oahu  4— Phyllostegia 
kaalaensis — a,  Oahu  4 — Phyllostegia 
kaalaensis — b,  Oahu  4 — Phyllostegia 
kaalaensis — c,  Oahu  4 — Phyllostegia 
kaalaensis — d,  Oahu  4 — Phyllostegia 
kaalaensis — e,  Oahu  Oahu  4 — Plantago 
princeps — a,  Oahu  4 — Plantago 
princeps — b,  Oahu  4 — Sanicula 
mariversa — a,  Oahu  4 — Sanicula 
mariversa — b,  Oahu  4 — Sanicula 
mariversa — c,  Oahu  6 — Sanicula 
mariversa — d,  Oahu  4 — Schiedea 
hookeri — b,  Oahu  4 — Schiedea 
hookeri — c.  Oahu  4 — Schiedea 
hookeri — d.  Oahu  4 — Schiedea  kaalae — 
a,  Oahu  1 — Schiedea  kealiae — a,  Oahu 
4 — Schiedea  nuttallii — a,  Oahu  1 — 
Sesbania  tomentosa — a,  Oahu  4 — Silene 
lanceolata — a,  Oahu  4 — Solanum 
sandwicense — a,  Oahu  5 — Spermolepis 
hawaiiensis — a,  Oahu  4 — 
Tetramolopium  filiforme — a,  Oahu  4 — 
Tetramolopium  lepidotum  ssp. 


lepidotum — a,  Oahu  4 — Tetramolopium 
lepidotum  ssp.  lepidotum — b,  Oahu  4 — 
Urera  kaalae — a,  Oahu  4 — Urera 
kaalae — b,  Oahu  1 — Vigna  o- 
wahuensis — a,  Oahu  4 — Viola 
chamissoniana  ssp.  chamissoniana — a, 
Oahu  4 — Viola  chamissoniana  ssp. 
chamissoniana — b,  and  Oahu  4 — Viola 
chamissoniana  ssp.  chamissoniana — c. 

OahuB 

This  unit  was  proposed  as  critical 
habitat  for  seven  species:  Bonamia 
menziesii.  Euphorbia  haeleeleana, 
Gouania  vitifolia.  Hibiscus 
brackenridgei,  Isodendrion  pyrifolium, 
Neraudia  angulata,  and  Nototrichium 
humile.  We  excluded  the  proposed 
critical  habitat  for  Euphorbia 
haeleeleana,  Hibiscus  brackenridgei, 
Isodendrion  pyrifolium,  and 
Nototrichium  humile,  all  multi-island 
species.  This  area  is  not  essential  for  the 
conservation  of  these  four  species 
because  it  lacks  one  or  more  of  the 
primary  constituent  elements,  has  a 
lower  proportion  of  associated  native 
species  than  other  areas  we  consider  to 
be  essential  to  their  conservation,  and  is 
less  likely  to  contain  the  primary 
constituent  elements  long-term  because 
it  is  not  currently  managed  for 
conservation  of  these  species.  In 
addition,  there  are  10  other  locations  in 
historical  ranges  of  these  four  species  on 
Oahu  and  other  islands  that  provide 
habitat  for  these  species  and  that  are 
either  designated  as  critical  habitat  in 
this  rule  on  Oahu,  have  been  previously 
designated  on  Kauai,  Molokai,  and/or 
Maui,  are  found  in  areas  on  Oahu  or 
other  islands  that  are  excluded  under 
4(b)(2)  of  the  Act  because  active 
management  of  the  area  by  the 
landowner  outweighed  the  benefits  of 
including  that  area  as  critical  habitat,  or 
have  been  proposed  for  designation  on 
the  island  of  Hawaii. 

We  excluded  the  proposed  critical 
habitat  for  Neraudia  angulata,  a  species 
endemic  to  Oahu.  This  area  is  not 
essential  for  the  conservation  of 
Neraudia  angulata  because  it  lacks  one 
or  more  of  the  primary  constituent 
elements,  has  a  lower  proportion  of 
associated  native  species  than  other 
areas  we  consider  to  be  essential  to  the 
conservation  of  N.  angulata,  and  is  less 
likely  to  contain  the  primary  constituent 
elements  long-term  because  it  is  not 
currently  managed  for  conservation  of 
this  species.  In  addition,  there  are  10 
other  locations  in  its  historical  range  on 
Oahu  that  provide  habitat  for  this 
species  and  that  are  either  designated  as 
critical  habitat  in  this  rule  or  are  found, 
in  areas  excluded  under  4(b)(2)  of  the 
Act  (Makua  Military'  Reservation) 
because  active  management  of  the  unit 


by  the  landowner  outweighed  the 
benefits  of  including  it  as  critical 
habitat. 

The  area  designated  as  critical  habitat 
for  the  following  multi-island  species 
provides  habitat  within  their  historical 
ranges  for  one  population  each  of 
Bonamia  menziesii  and  Gouania 
vitifolia. 

These  modifications  resulted  in  the 
reduction  from  34  ha  (83  ac)  to  23  ha  (58 
ac).  This  unit  was  renamed  Oahu  2 — 
Bonamia  menziesii — a  and  Oahu  2 — 
Gouania  vitifolia — a. 

OahuC 

This  unit  was  proposed  as  critical 
habitat  for  one  species:  Bonamia 
menziesii,  a  multi-island  species.  This 
area  is  not  essential  for  the  conservation 
of  Bonamia  menziesii  because  it  lacks 
one  or  more  of  the  primary  constituent 
elements,  has  a  lower  proportion  of 
associated  native  species  than  other 
areas  we  consider  to  be  essential  to  the 
conservation  of  B.  menziesii,  and  is  less 
likely  to  contain  the  primary  constituent 
elements  long-term  because  it  is  not 
currently  managed  for  conservation  of 
this  species.  In  addition,  there  are  10 
other  locations  in  its  historical  range  on 
Oahu  and  other  islands  that  provide 
habitat  for  this  species  and  that  are 
either  designated  as  critical  habitat  in 
this  rule,  are  found  in  an  area  managed 
for  the  species  on  Lanai,  have  been 
designated  on  Kauai  or  Maui,  or  have 
been  proposed  for  designation  on  the 
island  of  Hawaii.  Exclusion  of  this  area 
from  critical  habitat  for  Bonamia 
menziesii  resulted  in  the  complete 
removal  of  this  unit  (14  ha  (35  ac))  from 
the  final  designation., 

OahuD 

This  unit  was  proposed  as  critical 
habitat  for  nine  species:  Bonamia 
menziesii,  Chamesyce  celastroides  var. 
kaenana.  Euphorbia  haeleeleana, 
Gouania  vitifolia.  Hibiscus 
brackenridgei,  Isodendrion  pyrifolium, 
Neraudia  angulata,  Nototrichium 
humile,  and  Schiedea  hookeri.  We 
excluded  the  proposed  critical  habitat 
for  Hibiscus  brackenridgei  and 
Isodendrion  pyrifolium,  both  multi- 
island  species.  This  area  is  not  essential 
for  the  conservation  of  Hibiscus 
brackenridgei  and  Isodendrion 
pyrifolium  because  it  lacks  one  or  more 
of  the  primary  constituent  elements,  has 
a  lower  proportion  of  associated  native 
species  than  other  areas  we  consider  to 
be  essential  to  the  two  species' 
conservation,  and  is  less  likely  to 
contain  the  primary  constituent 
elements  long-term  because  it  is  not 
currently  managed  for  conservation  of 
these  species.  In  addition,  there  are  10 
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other  locations  for  Isodendrion 
pyrifolium  and  at  least  9  other  locations 
for  Hibiscus  brackenridgei  in  their 
historical  ranges  on  Oahu  and  other 
islands  that  provide  habitat  for  these 
species  and  that  are  either  designated  as 
critical  habitat  in  this  rule,  are  found  in 
an  area  managed  for  the  species  on 
Lanai,  have  been  designated  on  Molokai 
and  Maui,  or  have  been  proposed  for 
designation  on  the  island  of  Hawaii. 

The  area  designated  as  critical  habitat 
for  the  following  Oahu  endemic  species 
provides  habitat  within  their  historical 
ranges  for  one  population  each  of 
Chamesyce  celastroides  var.  kaenana 
and  Neraudia  angulata.  The  area 
designated  as  critical  habitat  for  the 
following  multi-island  species  provides 
habitat  within  their  historical  ranges  for 
one  population  each  of  Bonamia 
menziesii.  Euphorbia  haeleeleana, 
Gouania  vitifolia,  Nototrichium  humile, 
and  Schiedea  hookeri. 

These  modifications  resulted  in  the 
reduction  from  110  ha  (271  ac)  to  67  ha 
(164  ac).  This  unit  was  renamed  Oahu 
3 — Bonamia  menziesii — ^b,  Oahu  3 — 
Chamaesyce  celastroides  var. 
kaenana — ^b,  Oahu  3 — Euphorbia 
haeleeleana — a,  Oahu  3 — Gouania 
vitifolia-^h,  Oahu  3 — Neraudia 
angulata — a,  Oahu  3 — Nototrichium 
humile — a,  and  Oahu  3 — Schiedea 
hookeri — a. 

Oahu  E 

This  imit  was  proposed  as  critical 
habitat  for  one  species:  Chamaesyce 
kuwaleana.  Modifications  were  made  to 
this  unit  to  exclude  small  areas  that  do 
not  contain  the  primary  constituent 
elements  of  C.  kuwaleana.  The  area 
designated  as  critical  habitat  for  C. 
kuwaleana  provides  habitat  within  its 
historical  range  for  one  population. 
These  modifications  resulted  in  the 
slight  reduction  from  94  ha  (38  ac)  to  93 
ha  (37  ac).  The  unit  was  renamed  Oahu 
12 — Chamaesyce  kuwaleana— c. 

OahuF 

This  unit  was  proposed  as  critical 
habitat  for  two  species:  Chamaesyce 
kuwaleana  and  Isodendrion  pyrifolium. 
We  excluded  the  proposed  critical 
habitat  for  /.  pyrifolium,  a  multi-island 
species.  This  area  is  not  essential  for  the 
conservation  of  this  species  because  it 
lacks  one  or  more  of  the  primary 
constituent  elements,  has  a  lower 
proportion  of  associated  native  species 
than  other  areas  we  consider  to  be 
essential  to  the  conservation  of 
Isodendrion  pyrifolium,  and  is  less 
likely  to  contain  the  primary  constituent 
elements  long-term  because  it  is  not 
currently  managed  for  conservation  of 
this  species.  In  addition,  there  are  10 


other  locations  in  its  historical  range  on 
Oahu  and  other  islands  that  provide 
habitat  for  this  species  and  that  are 
either  designated  as  critical  habitat  in 
this  rule,  are  found  in  an  area  managed 
for  the  species  on  Lanai,  have  been 
designated  on  Molokai  and  Maui,  or 
have  been  proposed  for  designation  on 
the  island  of  Hawaii.  The  area 
designated  as  critical  habitat  for 
Chamaesyce  kuwaleana  provides 
habitat  within  its  historical  range  for 
one  population.  This  modification 
resulted  in  the  reduction  from  81  ha 
(200  ac)  to  53  ha  (131  ac).  This  unit  was 
renamed  Oahu  1 1 — Chamaesyce 
kuwaleana — ^b. 

Oahu  G 

This  unit  was  proposed  as  critical 
habitat  for  two  species:  Tetramolopium 
filiforme  and  Viola  chamissoniana  ssp. 
chamissoniana.  We  excluded  the 
proposed  critical  habitat  for 
Tetramolopium  filiforme  on  Army  lands 
at  Schofield  Barracks  because  the 
benefits  of  excluding  this  area  outweigh 
the  benefits  of  including  this  area  (see 
"Analysis  of  Impacts  Under  Section 
4(b)(2):  Other  Impacts").  The  area 
designated  as  critical  habitat  for  Viola 
chamissoniana  ssp.  chamissoniana 
provides  habitat  within  its  historical 
range  for  one  popvdation.  This 
modification  resulted  in  the  reduction 
from  16  ha  (40  ac)  to  6  ha  (15  ac).  This 
unit  was  renamed  Oahu  10 — Viola 
chamissoniana  ssp.  chamissoniana — d. 

OahuH 

This  unit  was  proposed  as  critical 
habitat  for  Chamaesyce  kuwaleana.  The 
area  designated  as  critical  habitat  for 
Chamaesyce  kuwaleana  provides 
habitat  within  its  historical  range  for 
one  population.  No  modifications  were 
made  to  the  acreage  of  this  unit,  which 
was  renamed  Oahu  9 — Chamaesyce 
kuwaleana — a. 

Oahu  I 

This  unit  was  proposed  as  critical 
habitat  for  42  species:  Abutilon 
sandwicense,  Alectryon  macrococcus, 
Alsinidendron  obovatum,  Bonamia 
menziesii,  Cenchrus  agrimonioides, 
Chamaesyce  herbstiii  Chamaesyce 
kuwaleana,  Cyanea  grimesiana  ssp. 
obatae,  Cyanea  pinnatifida,  Cyrtandra 
dentata,  Delissea  subcordata,  Diellia 
falcata,  Diellia  unisora,  Flueggea 
neowawnraea.  Gardenia  mannii,  Gouania 
meyenii,  Hedyotis  coriacea,  Hedyotis 
parvula,  Hesperomannia  arbuscula. 
Hibiscus  brackenridgei,  Isodendrion 
pyrifolium,  Lepidium  arbuscula, 
Lipochaeta  lobata  var.  leptophylla. 
Lobelia  niihauensis,  Melicope  pallida, 
Melicope  saint-johnii,  Neraudia 


angulata.  Phylloste^a  hirsuta, 
Phyllostegia  kaalaensis,  Phyllostegia 
mollis,  Phyllostegia  parvi flora,  Plantago 
princeps,  Sanicula  mariversa,  Schiedea 
hookeri,  Schiedea  kaalae,  Schiedea 
nuttallii,  Silene  perlmanii,  Solanum 
sandwicense,  Stenogyne  kanehoana, 
Tetramolopium  lepidotum  ssp. 
lepidotum,  Urera  kaalae,  and  Viola 
chamissoniana  ssp.  chamissoniana.  We 
excluded  the  proposed  critical  habitat 
on  Army  lands  at  Schofield  Barracks  for 
Cyanea  grimesiana  ssp.  obatae. 
Gardenia  mannii,  Phyllostegia  hirsuta, 
Phyllostegia  mollis,  Solanum 
sandwicense,  Stenogyne  kanehoana, 
Urera  kaalae,  and  Viola  chamissoniana 
ssp.  chamissoniana  because  the  benefits 
of  excluding  this  area  outweigh  the 
benefits  of  including  this  area  (see 
"Analysis  of  Impacts  Under  Section 
4(b)(2):  Other  Impacts").  We  also 
excluded  the  proposed  critical  habitat 
for  Cyrtandra  dentata,  Flueggea 
neowawraea,  and  Hibiscus 
brackenridgei.  This  area  is  not  essential 
for  the  conservation  of  these  three 
species  because  it  lacks  one  or  more  of 
the  primary  constituent  elements,  has  a 
lower  proportion  of  associated  native 
species  than  other  areas  we  consider  to 
be  essential  to  the  conservation  of  these 
three  species,  and  is  less  likely  to 
contain  the  primary  constituent 
elements  long-term  because  it  is  not 
currentiy  managed  for  conservation  of 
these  species.  In  addition,  there  are  at 
least  8  other  locations  for  Cyrtandra 
dentata,  and  at  least  10  other  locations 
for  Flueggea  neowawraea  and  Hibiscus 
brackenridgei,  in  their  historical  ranges 
on  Oahu  and  other  islands  that  provide 
habitat  for  these  species  and  that  are 
either  designated  as  critical  habitat  in 
this  rule;  are  foimd  on  lands  managed 
for  the  species  on  Lanai  or  Oahu's  Army 
lands;  have  been  designated  on  Kauai, 
Molokai,  and  Maui:  or  have  been 
proposed  for  designation  on  the  island 
of  Hawaii. 

Modifications  were  made  to  this  unit 
to  exclude  areas  that  do  not  contain  the 
primary  constituent  elements  for 
Alectryon  macrococcus,  Bonamia 
menziesii,  Cenchrus  agrimonioides,  and 
Tetramolopium  lepidotum  ssp. 
lepidotum,  all  multi-island  species.  In 
order  to  meet  the  recovery  goal  of  8  to 
10  populations  within  the  historical 
range  of  each  of  these  21  species,  other 
locations  either  have  been  designated  as 
critical  habitat  on  Kauai,  Molokai.  Maui, 
and/or  Kahoolawe;  were  excluded 
under  4(b)(2)  on  one  or  more  of  the 
Hawaiian  islands  because  active 
management  of  an  area  by  the 
landowner  outweighed  the  benefits  of 
including  that  area  as  critical  habitat; 
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are  being  designated  as  critical  habitat 
in  this  rule;  and/or  have  been  proposed 
for  designation  on  the  island  of  Hawaii. 
Modifications  were  also  made  to  this 
unit  to  exclude  areas  that  do  not  contain 
the  primary  constituent  elements  for 
Abutilon  sandwicense,  Chamaesyce 
herbstii,  Cyanea  pinnatifida,  Diellia 
falcata,  Diellia  unisora,  Melicope  saint- 
johnii,  Neraudia  angulata,  PhyUostegia 
hirsuta,  and  Urera  kaalae,  all  Oahu- 
endemic  species.  In  order  to  meet  the 
recovery  goal  of  8  to  10  populations 
within  the  historical  range  of  each  of 
these  20  species,  other  locations  on 
Oahu  are  either  being  designated  as 
critical  habitat  in  this  rule  or  were 
excluded  under  4(b)(2)  in  this  rule 
because  active  management  of  an  area 
by  the  landowner  outweighed  the 
benefits  of  including  that  area  as  critical 
habitat. 

The  area  designated  as  critical  habitat 
for  the  following  24  Oahu-endemic 
species  provides  habitat  within  their 
historical  ranges  for  one  population 
each  of  Alsinidendron  obovatum, 
Neraudia  angulata,  and  PhyUostegia 
kaalaensis;  two  populations  each  of 
Chamaesyce  herbstii,  Chamaesyce 
kuwaleana.  Gardenia  mannii,  Gouania 
meyenii,  Sanicula  mariversa,  and  Viola 
chamissoniana  ssp.  chamissoniana; 
three  populations  each  of  Abutilon 
sandwicense,  Cyanea  grimesiana  ssp. 
obatae,  Hedyotis  parvula,  Lepidium 
arbuscula,  Melicope  saint-johnii, 
PhyUostegia  hirsuta,  and  Stenogyne 
kanehoana;  four  populations  each  of 
Cyanea  pinnatifida,  Delissea 
subcordata,  Schiedea  kaalae,  and  Urera 
kaalae;  six  populations  each  of  Diellia 
unisora  and  Silene  perlmanii;  seven 
populations  of  Diellia  falcata;  and  eight 
populations  of  Lipochaeta  lobata  var. 
leptophylla. 

The  area  designated  as  critical  habitat 
for  the  following  15  multi-island  species 
provides  habitat  within  their  historical 
ranges  for  one  population  each  of 
Alectryon  macrococcus,  Bonamia 
menziesii.  Hedyotis  coriacea.  Lobelia 
niihauensis,  and  Plantago  princeps;  two 
populations  each  of  Hesperomannia 
arbuscula.  Isodendrion  pyrifolium, 
Schiedea  hookeri,  Schiedea  nuttallii, 
and  Solanum  sandwicense;  three 
populations  each  of  Cenchrus 
agrimonioides,  Melicope  pallida, 
PhyUostegia  mollis,  and  PhyUostegia 
parviflora;  and  five  populations  of 
Tetramolopium  lepidotum  ssp. 
lepidotum. 

This  modification  resulted  in  the 
reduction  from  5,109  ha  (12,623  ac)  to 
1,917  ha  (4,736  ac).  This  unit  was 
renamed  Oahu  15 — Abutilon 
sandwicense — d,  Oahu  15 — Abutilon 
sandwicense— e,  Oahu  17 — Abutilon 


sandwicense — f,  Oahu  15 — Alectryon 
macrococcus — b,  Oahu  15 — 
Alsinidendron  obovatum — c,  Oahu  1 7 — 
Bonamia  menziesii — d,  Oahu  15 — 
Cenchrus  agrimonioides — c,  Oahu  15 — 
Cenchrus  agrimonioides — d,  Oahu  15 — 
Chamaesyce  herbstii — b,  Oahu  15 — 
Chamaesyce  herbstii— c.  Oahu  15 — 
Chamaesyce  kuwaleana — d,  Oahu  15 — 
Cyanea  grimesiana  ssp.  obatae — b, 
Oahu  15 — Cyanea  grimesiana  ssp. 
obatae — c,  Oahu  15 — Cyanea 
grimesiana  ssp.  obatae— d,  Oahu  15 — 
Cyanea  pinnatifida — a,  Oahu  15 — 
Cyanea  pinnatifida — b,  Oahu  15 — 
Cyanea  pinnatifida — c,  Oahu  15 — 
Delissea  subcordata — b,  Oahu  15 — 
Delissea  subcordata — c,  Oahu  15 — 
Delissea  subcordata — d,  Oahu  15 — 
Diellia  falcata — c,  Oahu  15 — Diellia 
falcata — d,  Oahu  15 — Diellia  unisora — 
a,  Oahu  15 — Gardenia  mannii — a.  Oahu 
15 — Gouania  meyenii — c,  Oahu  15 — 
Hedyotis  coriacea — a,  Oahu  4 — Hedyotis 
parvula — b,  Oahu  15 — Hedyotis 
parvula — c,  Oahu  1 5 — Hedyotis 
parvula — d,  Oahu  15 — Hesperomannia 
arbuscula — c,  Oahu  15 — 
Hesperomannia  arbuscula — d,  Oahu 
15 — Hesperomannia  arbuscula — e, 
Oahu  Ifr — Isodendrion  pyrifolium — b, 
Oahu  1 7 — Isodendrion  pyrifolium — c, 
Oahu  15 — Lepidium  arbuscula — b, 
Oahu  15 — Lepidium  arbuscula — c,  Oahu 
15 — Lipochaeta  lobata  var. 
leptophylla — b,  Oahu  17 — Lobelia 
niihauensis — b,  Oahu  15 — Melicope 
pallida — ^b,  Oahu  15 — Melicope 
pallida — c,  Oahu  15 — Melicope 
pallida — d,  Oahu  15 — Melicope 
pallida — e,  Oahu  15 — Melicope  saint- 
johnii — a.  Oahu  15 — Melicope  saint- 
johnii — b,  Oahu  15 — Neraudia 
angulata — f,  Oahu  15 — PhyUostegia 
hirsuta — b,  Oahu  15 — PhyUostegia 
hirsuta — c,  Oahu  15 — PhyUostegia 
kaalaensis— f,  Oahu  15 — PhyUostegia 
mollis — a,  Oahu  15 — PhyUostegia 
mollis — b,  Oahu  15 — PhyUostegia 
parviflora — a,  Oahu  15 — PhyUostegia 
parviflora — b,  Oahu  15 — PhyUostegia 
parviflora — c,  Oahu  15 — Plantago 
princeps — c,  Oahu  15 — Sanicula 
mariversa — e.  Oahu  15 — Sanicula 
mariversa — f,  Oahu  15 — Schiedea 
hookeri — e,  Oahu  15 — Schiedea 
hookeri — f,  Oahu  15 — Schiedea 
hookeri — g,  Oahu  15 — Schiedea 
kaalae-rh,  Oahu  15 — Schiedea  kaalae — 
c,  Oahu  15 — Schiedea  kaalae — d,  Oahu 
15 — Schiedea  nuttallii — b,  Oahu  15 — 
Schiedea  nuttallii — c,  Oahu  15 — Silene 
perlmanii— a,  Oahu  15 — Silene 
perlmanii — ^b,  Oahu  15 — Silene 
perlmanii — c.  Oahu  15 — Silene 
perlmanii — d,  Oahu  15 — Solanum 
sandwicense — ^b.  Oahu  15 — Solanum 
sandwicense — c.  Oahu  15 — Stenogyne 


kanehoana — a,  Oahu  15 — Stenogyne 
kanehoana — c,  Oahu  15 — 
Tetramolopium  lepidotum  ssp. 
lepidotum — c.  Oahu  15 — 
Tetramolopium  lepidotum  ssp. 
lepidotunt—d,  Oahu  15 — 
Tetramolopium  lepidotum  ssp. 
lepidotum — e,  Oahu  15 — 
Tetramolopium  lepidotum  ssp. 
lepidotum — f,  Oahu  15 — Urera  kaalae — 
c,  Oahu  15 — Urera  kaalae — d,  Oahu 
15 — Urera  kaalae — e,  Oahu  ISr-Urera 
kaalae — f,  Oahu  10 — Viola 
chamissoniana  ssp.  chamissoniana— e, 
and  Oahu  15 — Viola  chamissoniana  ssp. 
chamissoniana — f. 

Oahu  ] 

This  unit  was  proposed  as  critical 
habitat  for  Marsilea  villosa.  The  area 
designated  as  critical  habitat  for 
Marsilea  villosa  provides  habitat  within 
its  historical  range  for  one  population. 
No  modifications  were  made  to  the 
acreage  of  this  unit,  which  was  renamed 
Oahu  13 — Marsilea  villosa — a. 

Oahu  K     . 

This  unit  was  proposed  as  critical 
habitat  for  Marsilea  villosa.  The  area 
designated  as  critical  habitat  for 
Marsilea  villosa  provides  habitat  within 
its  historical  range  for  one  population. 
No  modifications  were  made  to  the 
acreage  of  this  unit,  which  was  renamed 
Oahu  14 — Marsilea  villosa — b. 

OahuL 

This  unit  was  proposed  as  critical 
habitat  for  45  species:  Adenophorus 
periens.  Bonamia  menziesii, 
Chamaesyce  celastroides  var.  kaenana, 
Chamaesyce  deppeana.  Chamaesyce 
rockii,  Cyanea  acuminata,  Cyanea 
crispa,  Cyanea  ffimesiana  ssp. 
grimesiana,  Cyanea  humboltiana, 
Cyanea  koolauensis,  Cyanea  longiflora, 
Cyanea  St.- johnii,  Cyanea  superba, 
Cyanea  truncata,  Cyrtandra  dentata, 
Cyrtandra  polyantha,  Cyrtandra 
subumbellata,  Cyrtandra  viridiflora. 
Delissea  subcordata,  Diellia  erecta, 
Eugenia  koolauensis,  Gardenia  marmii, 
Hedyotis  coriacea,  Hesperomannia 
arborescens,  Isodendrion  laurifolium, 
Isodendrion  longifolium,  Labordia 
cyrtandrae.  Lobelia  gaudichaudii  ssp. 
koolauensis.  Lobelia  monostachya. 
Lobelia  oahuensis,  Lysimachia  filifolia, 
Melicope  lydgatei,  Myrsine  juddii, 
Phlegmariurus  nutans,  PhyUostegia 
hirsuta,  PhyUostegia  parviflora, 
Plantago  princeps,  Platanthera 
holochila,  Pteris  lidgatei,  Sanicula 
purpurea,  Schiedea  kaalae,  Solanum 
sandwicense,  Tetraplasandra 
gymnocarpa,  Trematolobelia  singularis, 
and  Viola  oahuensis.  We  excluded  the 
proposed  critical  habitat  on  Army  lands 
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at  Schofield  Barracks  East  Range  for 
Cyanea  acuminata,  Cyrtandra 
viridiflora,  Gardenia  mannii, 
Hesperomannia  arborescens,  Myrsine 
juddii,  Phlegmariurus  nutans,  and  Viola 
oahuensis;  at  Kahuku  Training  Area  for 
Cyanea  longiflora  and  Eugenia 
koolauensis;  and  at  Kawailoa  Training 
Area  for  Cyanea  acuminata,  Cyanea 
crispa,  Cyanea  grimesiana  Ssp. 
grimesiana,  Cyanea  humboltiana, 
Cyanea  koolauensis,  Cyanea  longiflora, 
Cyanea  st.-johnii,  Cyrtandra  dentata, 
Cyrtandra  viridiflora,  Gardenia  mannii, 
Hesperomannia  arborescens,  Labordia 
cyrtandrae.  Lobelia  gaudichaudii  ssp. 
koolauensis,  Melicope  lydgatei,  Myrsine 
juddii,  Phlegmariurus  nutans, 
PhyUostegia  hirsuta,  Pteris  lidgatei, 
Sanicula  purpurea,  Tetraplasandra 
gymnocarpa,  and  Viola  oahuensis 
because  the  benefits  of  excluding  this 
area  outweigh  the  benefits  of  including 
this  area  (see  "Analysis  of  Impacts 
Under  Section  4(b)(2):  Other  Impacts"). 
We  excluded  the  proposed  critical 
habitat  for  Solanum  sandwicense,  a 
multi-island  species.  This  area  is  not 
essential  for  the  conservation  of  this 
species,  because  it  lacks  one  or  more  of 
the  primary  constituent  elements,  has  a 
lower  proportion  of  associated  native 
species  than  other  areas  we  consider  to 
be  essential  to  the  conservation  of  S. 
sandwicense,  and  is  less  likely  to 
contain  the  primary  constituent 
elements  long-term  because  it  is  not 
ciurently  managed  for  conservation  of 
this  species.  In  addition,  there  are  10 
other  locations  in  its  historical  range  on 
Oahu  and  Kauai  that  provide  habitat  for 
this  species,  which  are  either  designated 
as  critical  habitat  in  this  rule,  in  an  area 
excluded  under  4(b)(2)  of  the  Act 
because  active  management  of  the  area 
by  thedandowner  outweighed  the 
benefits  of  including  that  area  as  critical 
habitat  (Schofield  Barracks),  or  have 
been  designated  on  Kauai. 

Modifications  were  made  to  this  unit 
to  exclude  areas  that  do  not  contain  the 
primary  constituent  elements  essential 
to  the  conservation  of  Adenophorus 
periens,  Bonamia  menziesii,  Cyanea 
grimesiana  ssp.  grimesiana,  Diellia 
erecta,  Eugenia  koolauensis,  and 
Hesperomannia  arborescens,  all  multi- 
island  species.  In  order  to  meet  the 
recovery  goal  of  8  to  10  populations 
within  the  historical  range  of  each  of 
these  six  species,  other  locations  either 
have  been  designated  as  critical  habitat 
on  Kauai,  Molokai,  Maui,  and/or 
Kahoolawe;  were  excluded  under  4(b)(2) 
on  Oahu,  Lanai,  and  Maui  because 
active  management  of  an  area  by  the 
landowner  outweighed  the  benefits  of 
including  that  area  as  critical  habitat; 


are  being  designated  as  critical  habitat 
in  this  rule;  and/or  have  been  proposed 
for  designation  on  the  island  of  Hawaii. 
Modifications  were  also  made  to  this 
unit  to  exclude  areas  that  do  not  contain 
the  primary  constituent  elements 
essential  to  the  conservation  of 
Chamaesyce  rockii,  Cyanea  acuminata, 
Cyanea  crispa,  Cyanea  humboltiana, 
Cyanea  koolauensis,  Cyanea  longiflora, 
Cyanea  st.-johnii,  Cyanea  truncata, 
Cyrtandra  polyantha,  Cyrtandra    - 
subumbellata,  Cyrtandra  viridiflora, 
Delissea  subcordata,  Gardenia  mannii, 
Labordia  cyrtandrae,  Lobelia 
monostachya.  Lobelia  oahuensis, 
Melicope  lydgatei,  PhyUostegia  hirsuta, 
and  Viola  oahuensis,  all  island-endemic 
species.  In  order  to  meet  the  recovery 
goal  of  8  to  10  populations  within  the 
historical  range  of  each  of  these  19 
species,  other  locations  on  Oahu  are 
either  being  designated  as  critical 
habitat  in  this  rule  or  were  excluded 
under  4(b)(2)  in  this  rule  because  active 
management  of  an  area  by  the 
landowner  outweighed  the  benefits  of 
including  that  area  as  critical  habitat. 

The  area  designated  as  critical  habitat 
for  the  following  27  Oahu-endemic 
species  provides  habitat  within  their 
historical  ranges  for  two  populations 
each  of  Chamaesyce  celastroides  var. 
kaenana,  Chamaesyce  deppeana, 
Cyanea  superba,  Delissea  subcordata. 
Gardenia  mannii,  and  PhyUostegia 
hirsuta;  three  populations  each  of 
Cyanea  longiflora,  and  Schiedea  kaalae; 
four  populations  of  Cyanea  acuminata; 
five  populations  each  of  Chamaesyce 
rockii,  Cyrtandra  polyantha,  and 
Cyrtandra  viridiflora;  six  populations 
each  of  Labordia  cyrtandrae,  Melicope 
lydgatei,  Myrsine  juddii,  and 
Trematolobelia  singularis;  seven 
populations  each  of  Cyanea  crispa, 
Cyanea  koolauensis,  Cyrtandra 
subumbellata.  Lobelia  gaudichaudii  ssp. 
koolauensis.  Lobelia  monostachya,  and 
Tetraplasandra  gymnocarpa;  eight 
popidations  of  Cyanea  humboltiana: 
nine  populations  each  of  Cyanea  st.- 
johnii  and  Cyanea  truncata;  and  10 
populations  each  of  Lobelia  oahuensis 
and  Viola  oahuensis. 

The  area  designated  as  critical  habitat 
for  the  following  16  multi-island  species 
provides  habitat  within  their  historical 
ranges  for  one  population  each  of 
Adenophorus  periens,  Bonamia 
menziesii,  Diellia  erecta,  Hedyotis 
coriacea,  Isodendrion  laurifolium, 
Isodendrion  longifolium,  and  Plantago 
princeps;  two  populations  each  of 
Hesperomannia  arborescens  and 
Platanthera  holochila;  three  populations 
each  of  Cyanea  grimesiana  ssp. 
grimesiana  and  Pteris  lidgatei;  four 
populations  each  of  Eugenia 


koolauensis  and  Sanicula  pupmrea;  five 
populations  of  Phlegmariurus  nutans; 
and  six  populations  each  of  Lysimachia 
filifolia  and  PhyUostegia  parviflora. 
This  modification  resulted  in  the 
reduction  from  30,068  ha  (74,301  ac)  to 
15,727  ha  (38,863  ac).  This  unit  was 
renamed  Oahu  20 — Adenophorus 
periens— a,  Oahu  35 — Bonamia 
menziesii — e,  Oahu  35 — Chamaesyce 
celastroides  var.  kaenana — e,  Oahu  20 — 
Chamaesyce  deppeana — a,  Oahu  25-^ 
Chamaesyce  deppeana — b,  Oahu  20 — 
Chamaesyce  rocldi — a,  Oahu  20 — 
Chamaesyce  rockii — b,  Oahu  20 — 
Chamaesyce  rockii — c,  Oahu  20 — 
Cyanea  acuminata — b,  Oahu  20 — 
Cyanea  crispa — a,  Oahu  20 — Cyanea 
crispa — ^b,  Oahu  35 — Cyanea  crispa — c, 
Oahu  20 — Cyanea  grimesiana  ssp. 
grimesiana — a,  Oahu  35 — Cyanea 
grimesiana  ssp.  grimesiana— b,  Oahu 
19 — Cyanea  grimesiana  ssp. 
grimesiana — c,  Oahu  20 — Cyanea 
humboltiana — a,  Oahu  20 — Cyanea 
humboltiana — b,  Oahu  20 — Cyanea 
humboltiana — c,  Oahu  20 — Cyanea 
humboltiana — d,  Oahu  35 — Cyanea 
humboltiana — e,  Oahu  20 — Cyanea 
koolauensis — a,  Oahu  20 — Cyanea 
koolauensis — b,  Oahu  35 — Cyanea 
koolauensis — c,  Oahu  35 — Cyanea 
koolauensis — d,  Oahu  19 — Cyanea 
longiflora — c,  Oahu  20 — Cyanea  st.- 
johnii — a.  Oahu  35 — Cyanea  st.-johnii — 
b,  Oahu  35 — Cyanea  superba — d.  Oahu 
20 — Cyanea  truncata — a,  Oahu  35 — 
Cyrtandra  polyantha — a,  Oahu  20 — 
Cyrtandra  subumbellata — a,  Oahu  20 — 
Cyrtandra  subumbellata — b,  Oahu  20 — 
Cyrtandra  viridiflora — a.  Oahu  35 — 
Delissea  subcordata — e,  Oahu  35 — 
Delissea  subcordata — f,  Oahu  35 — 
Diellia  erecta — a,  Oahu  19 — Eugenia 
koolauensis — b,  Oahu  20 — Eugenia   - 
koolauensis — c,  Oahu  20 — Gardenia 
mannii — b.  Oahu  20 — Gardenia 
mannii — c,  Oahu  35 — Hedyotis 
coriacea — b,  Oahu  20 — Hesperomannia 
arborescens — b,  Oahu  35 — Isodendrion 
laurifolium — c,  Oahu  20 — Isodendrion 
longifolium — b,  Oahu  20 — Labordia 
cyrtandrae — b,  Oahu  20 — Labordia 
cyrtandrae — c,  Oahu  20 — Lobelia 
gaudichaudii  ssp^  koolauensis — a.  Oahu 
30 — Lobelia  monostachya — a,  Oahu 
32 — Lobelia  monostachya — b.  Oahu 
33 — Lobelia  monostachya — c,  Oahu 
25 — Lobelia  monostachya — d,  Oahu 
20 — Lobelia  oahuensis — a,  Oahu  35 — 
Lobelia  oahuensis — b.  Oahu  20 — 
Lysimachia  filifolia — a,  Oahu  20 — 
Melicope  lydgatei — a,  Oahu  20 — 
Myrsine  juddii — a,  Oahu  20 — ' 
Phlegmariurus  nutans — a,  Oahu  20 — 
PhyUostegia  hirsuta — d.  Oahu  20 — 
PhyUostegia  parviflora — d,  Oahu  20 — 
Plantago  princeps — d,  Oahu  20 — 
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Plantago  princeps — e,  Oahu  20 — 
Platantbera  holochila — a,  Oahu  20 — 
Platanthera  holochila — b,  Oahu  20 — 
Pteris  lidgatei — a,  Oahu  20 — Pteris 
lidgatei — b,  Oahu  20 — Pteris  lidgatei — c, 
Oahu  20 — Sanicula  purpurea — a,  Oahu 
20 — Schiedea  kaalae — e.  Oahu  20 — 
Tetraplasandra  gymnocarpa — a,  Oahu 
20 — Tetraplasandra  gymnocarpa — b, 
Oahu  20 — Tetraplasandra 
gymnocarpa — c.  Oahu  20 — 
Tetraplasandra  gymnocarpa — d,  Oahu 
35 — Tetraplasandra  gymnocarpa — e, 
Oahu  35 — Tetraplasandra 
gymnocarpa — f,  Oahu  20 — 
Trematolobelia  singularis — a,  Oahu 
20 — Trematolobelia  singularis — b,  Oahu 
34 — Trematolobelia  singularis — c,  Oahu 
35 — Trematolobelia  singularis — d.  Oahu 
35 — Trematolobelia  singularis — e.  Oahu 
20 — Viola  oahuensis — a,  and  Oahu  20 — 
Viola  oahuensis — b. 

OahuM 

This  unit  was  proposed  as  critical 
habitat  for  Sesbania  tomentosa.  We 
excluded  the  proposed  critical  habitat 
for  this  multi-island  species.  This  area 
is  not  essential  for  the  conservation  of 
S.  tomentosa  because  it  lacks  one  or 
more  of  the  primary  constituent 
elements,  has  a  lower  proportion  of 
associated  native  species  than  other 
areas  we  consider  to  be  essential  to  the 
conservation  of  S.  tomentosa,  and  is  less 
likely  to  contain  the  primary  constituent 
elements  long-term  because  it  is  not 
currently  managed  for  conservation  of 
this  species.  In  addition,  there  are  at 
least  10  other  locations  in  its  historical 
range  on  Oahu  and  other  islands  that 
provide  habitat  for  this  species,  which 
are  either  designated  as  critical  habitat 
in  this  rule;  have  been  designated  on 
Kauai.  Molokai,  Maui,  and  the 
Northwestern  Hawaiian  Islands;  or  have 
been  proposed  for  designation  on  the 
island  of  Hawaii.  Exclusion  of  this  unit 
from  critical  habitat  for  Sesbania 
tomentosa  resulted  in  the  removal  of 
this  100  ha  (246  ac)  unit  from  the  final 
designation. 

OahuN 

This  unit  was  proposed  as  critical 
habitat  for  two  species:  Centaurium 
sebaeoides  and  Sesbania  tomentosa.  We 
excluded  the  proposed  critical  habitat 
for  Centaurium  sebaeoides,  a  multi- 
island  species.  This  area  is  not  essential 
for  the  conservation  of  this  species 
because  it  lacks  one  or  more  of  the 
primary  constituent  elements,  has  a 
lower  proportion  of  associated  native 
species  than  other  areas  we  consider  to 
be  essential  to  the  conservation  of  C. 
sebaeoides,  and  is  less  likely  to  contain 
the  primary  constituent  elements  long- 
term  because  it  is  not  currently  managed 


for  conservation  of  this  species.  In 
addition,  there  are  at  least  10  other 
locations  in  its  historical  range  on  Oahu 
and  other  islands  that  provide  habitat 
for  this  species,  which  are  either 
designated  as  critical  habitat  i)i  this 
rule;  have  been  designated  on  Kauai, 
Molokai,  and  Maui;  or  are  found  in  an 
area  managed  for  the  species  on  Lanai. 
The  area  designated  as  critical  habitat 
for  Sesbania  tomentosa  provides  habitat 
within  its  historical  range  for  one 
population.  The  exclusion  of 
Centaurium  sebaeoides  did  not  result  in 
a  change  to  the  acreage  of  this  unit, 
which  was  renamed  Oahu  18 — Sesbania 
tomentosa — b. 

Oahu  O 

This  unit  was  proposed  as  critical 
habitat  for  three  species:  Cyanea  crispa. 
Cyanea  truncata,  and  Schiedea  kaalae. 
Modifications  were  made  to  this  unit  to 
exclude  areas  that  do  not  contain  the 
primary  constituent  elements  essential 
to  the  conservation  of  Cyanea  crispa 
and  Cyanea  truncata,  both  endemic  to 
Oahu.  The  area  designated  as  critical 
habitat  for  the  three  (Jahu-endemic 
species  provides  habitat  within  their 
historical  ranges  for  one  population 
each  of  Cyanea  crispa,  Cyanea  truncata, 
and  Schiedea  kaalae.  In  order  to  meet 
the  recovery  goal  of  8  to  10  populations 
within  the  historical  range  of  each  of 
these  three  species,  other  locations  on 
Oahu  are  being  designated  as  critical 
habitat  in  this  rule.  Modifications  to  this 
unit  resulted  in  the  reduction  from  431 
ha  (1,066  ac)  to  312  ha  (772  ac).  This 
unit  was  renamed  Oahu  21 — Cyanea 
crispa — c,  Oahu  21 — Cyanea  truncata — 
b,  and  Oahu  21 — Schiedea  kaalae — f. 

Oahu  P 

.  This  unit  was  proposed  as  critical 
habitat  for  Sesbania  tomentosa.  We 
excluded  the  proposed  critical  habitat 
for  this  multi-island  species.  This  area 
is  not  essential  for  the  conservation  of 
S.  tomentosa  because  it  lacks  one  or 
more  of  the  primeiry  constituent 
elements,  has  a  lower  proportion  pf 
associated  native  species  than  other 
areas  we  consider  to  be  essential  to  the 
conservation  of  Sesbania  tomentosa, 
and  is  less  likely  to  contain  the  primary 
constituent  elements  long-term  because 
it  is  not  currently  managed  for 
conservation  of  this  species.  In  addition, 
there  are  at  least  10  other  locations  in 
its  historical  range  on  Oahu  and  other 
islands  that  provide  habitat  for  this 
species  which  are  either  designated  as 
critical  habitat  in  this  rule;  have  been 
designated  on  Kauai,  Molokai,  and 
Maui,  and  the  Northwestern  Hawaiian 
Islands;  or  have  been  proposed  for 
designation  on  the  island  of  Hawaii. 


Exclusion  of  this  unit  from  critical 
habitat  for  Sesbania  tomentosa  resulted 
in  the  removal  of  this  entire  unit  (2  ha 
(3  ac))  from  the  final  designation. 

OabuQ 

This  unit  was  proposed  as  critical 
habitat  for  two  species:  Chamaesyce 
kuwaleana  and  Sesbania  tomentosa.  We 
excluded  the  proposed  critical  habitat 
for  Sesbania  tomentosa,  a  multi-island 
species.  This  area  is  not  essential  for  the 
conservation  of  this  species  because  it 
lacks  one  or  more  of  the  primary 
constituent  elements,  has  a  lower 
proportion  of  associated  native  species 
than  other  areas  we  consider  to  be 
essential  to  the  conservation  of  S. 
tomentosa,  and  is  less  likely  to  contain 
the  primary  constituent  elements  long- 
term  because  it  is  not  currently  managed 
for  conservation  of  this  species.  In 
addition,  there  are  at  least  lO  other 
locations  in  its  historical  range  on  Oahu 
and  other  islands  that  provide  habitat 
for  this  species,  which  are  either 
designated  as  critical  habitat  in  this 
rule;  have  been  designated  on  Kauai, 
Molokai,  and  Maui,  and  the 
Northwestern  Hawaiian  Islands;  or  have 
been  proposed  for  designation  on  the 
island  of  Hawaii.  The  area  designated  as 
critical  habitat  for  the  Oahu-endemic, 
Chamaesyce  kuwaleana,  provides 
habitat  within  its  historical  range  for 
one  population.  No  modifications  were 
made  to  the  acreage  of  this  unit,  which 
was  renamed  Oahu  22 — Chamaesyce 
kuwaleana — e. 

Oahu  R 

This  unit  was  proposed  as  critical 
habitat  for  two  species:  Chamaesyce 
kuwaleana  and  Sesbania  tomentosa.  We 
excluded  the  proposed  critical  habitat 
for  Sesbania  tomentosa,  a  multi-island 
species.  This  area  is  not  essential  for  the 
conservation  of  this  species  because  it 
lacks  one  or  more  of  the  primary 
constituent  elements,  has  a  lower 
proportion  of  associated  native  species 
than  other  areas  we  consider  to  be 
essential  to  the  conservation  of  S. 
tomentosa,  and  is  less  likely  to  contain 
the  primary  constituent  elements  long- 
term  because  it  is  not  currently  managed 
for  conservation  of  this  species.  In 
addition,  there  are  at  least  10  other 
locations  in  its  historical  range  on  Oahu 
and  other  islands  that  provide  habitat 
for  this  species,  which  are  either 
designated  as  critical  habitat  in  this 
rule;  have  been  designated  on  Kauai, 
Molokai,  and  Maui,  and  the 
Northwestern  Hawaiian  Islands;  or  have 
been  proposed  for  designation  on  the 
island  of  Hawaii.  The  area  designated  as 
critical  habitat  for  the  Oahu-endemic, 
Chamaesyce  kuwaleana,  provides 
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habitat  within  its  historical  range  for 
one  population.  No  modifications  were 
made  to  the  acreage  of  this  unit,  which 
was  renamed  Oahu  23 — Chamaesyce 
kuwaleana — ^f. 

OahuS 

This  unit  was  proposed  as  critical 
habitat  for  two  species:  Sesbania 
tomentosa  and  Vigna  o-wahuensis.  We 
excluded  the  proposed  critical  habitat 
for  Sesbania  tomentosa,  a  multi-island 
species.  This  area  is  not  essential  for  the  ' 
conservation  of  this  species  because  it 
lacks  one  or  more  of  the  primary 
constituent  elements,  has  a  lower 
proportion  of  associated  native  species 
than  other  areas  we  consider  to  be 
essential  to  the  conservation  of  S. 
tomentosa,  and  is  less  likely  to  contain 
the  primary  constituent  elements  long- 
term  because  it  is  not  currently  inanaged 
for  conservation  of  this  species.  In 
addition,  there  are  at  least  10  other 
locations  in  its  historical  range  on  Oahu 
and  other  islands  that  provide  habitat 
for  this  species  which  are  either 
designated  as  critical  habitat  in  this 
rule;  have  been  designated  on  Kauai, 
Molokai,  and  Maui,  and  the 
Northwestern  Hawaiian  Islands;  or  have 
been  proposed  for  designation  on  the 
island  of  Hawaii.  The  area  designated  as 
critical  habitat  for  the  multi-island 
species,  Vigna  o-wahuensis,  provides 
habitat  within  its  historical  range  for 
one  population.  No  modifications  were 
made  to  the  acreage  of  this  unit,  which 
renamed  Oahu  24 — Vigna  o- 
wahuensis — ^b. 

Oahu  T  ' 

This  unit  was  proposed  as  critical 
habitat  for  two  species:  Sesbania 
tomentosa  eind  Vigna  o-wahuensis.  We 
excluded  the  proposed  critical  habitat 
for  Sesbania  tomentosa,  a  multi-island 
species.  This  area  is  not  essential  for  the 
conservation  of  this  species  because  it 
lacks  one  or  more  of  the  primary 
constituent  elements,  has  a  lower 
proportion  of  associated  native  species 
than  other  areas  we  consider  to  be 
essential  to  the  conservation  of  S. 
tomentosa,  and  is  less  likely  to  contain 
the  primary  constituent  elements  long- 
term  because  it  is  not  ciurently  managed 
for  conservation  of  this  species.  In 
addition,  there  are  at  least  10  other 
locations  in  its  historical  range  on  Oahu 
and  other  islands  that  provide  habitat 
for  this  species  which  are  either 
designated  as  critical  habitat  in  this 
rule;  have  been  designated  on  Kauai, 
Molokai,  and  Maui,  and  the 
Northwestern  Hawaiian  Islands;  or  have 
been  proposed  for  designation  on  the 
island  of  Hawaii.  The  area  designated  as 
critical  habitat  for  the  multi-island 


species,  Vigna  o-wahuensis,  provides 
habitat  within  its  historical  range  for 
one  population.  No  modifications  were 
made  to  the  acreage  of  this  unit,  which 
was  renamed  Oahu  25 — Vigna  o- 
wahuensis — c. 

OahuU 

This  unit  was  proposed  as  critical 
habitat  for  three  species:  Chamaesyce 
kuwaleana,  Sesbania  tomentosa,  and 
Vigna  o-wahuense.  We  excluded  the 
-  proposed  critical  habitat  for  Sesbania 
tomentosa,  a  multi-island  species.  This 
area  is  not  essential  for  the  conservation 
of  this  species  because  it  lacks  one  or 
more  of  the  primary  constituent 
elements,  has  a  lower  proportion  of 
associated  native  species  than  other 
areas  we  consider  to  be  essential  to  the 
conservation  of  S.  tomentosa,  and  is  less 
likely  to  contain  the  primary  constituent 
elements  long-term  because  it  is  not 
currently  managed  for  conservation  of 
this  species.  In  addition,  there  are  at 
least  10  other  locations  in  its  historical 
range  on  Oahu  and  other  islands  that 
provide  habitat  for  this  species  which 
are  either  designated  as  critical  habitat 
in  this  rule;  have  been  designated  on 
Kauai,  Molokai,  and  Maui,  and  the 
Northwestern  Hawaiian  Islands;  or  have 
been  proposed  for  designation  on  the 
island  of  Hawaii.  The  area  designated  as 
critical  habitat  for  the  multi-island 
species,  Vigna  o-wahuensis,  and  Oahu 
endemic,  Champesyce  kuwaleana, 
provides  habitat  within  their  historical 
ranges  for  one  population  of  each.  No 
modifications  were  made  to  the  acreage 
of  this  luiit,  which  was  renamed  Oahu 
26 — Chamaesyce  kuwaleana — g  and 
Oahu  26 — Vigna  o-wahuensis— d. 

Oahu  V 

This  imit  was  proposed  as  critical 
habitat  for  one  species:  Sesbania 
tomentosa.  We  excluded  the  proposed 
critical  habitat  for  Sesbania  tomentosa, 
a  multi-island  species.  This  area  is  not 
essential  for  the  conservation  of  this 
species  because  it  lacks  one  or  more  of 
the  primary  constituent  elements,  has  a 
lower  proportion  of  associated  native 
species  than  other  areas  we  consider  to 
be  essential  fo  the  conservation  of  S. 
tomentosa,  and  is  less  likely  to  contain 
the  primary  constituent  elements  long- 
term  because  it  is  not  currently  managed 
for  conservation  of  this  species.  In 
addition,  there  are  at  least  10  other 
locations  in  its  historical  range  on  Oahu 
and  other  islands  that  provide  habitat 
for  this  species  which  are  either 
designated  as  critical  habitat  in  this 
rule;  have  been  designated  on  Kauai. 
Molokai,  and  Maui,  and  the 
Northwestern  Hawaiian  Islands;  or  have 
been  proposed  for  designation  on  the 


island  of  Hawaii.  Exclusion  of  this  imit 
from  critical  habitat  for  Sesbania 
tomentosa  resulted  in  the  removal  of 
this  entire  unit  (4  ha  (10  ac))  irom  the 
final  designation. 

OahuW 

This  unit  was  proposed  as  critical 
habitat  for  three  species:  Centaurium 
sebaeoides,  Cyperus  trachysanthos,  and 
Marsilea  villosa.  Modifications  were 
made  to  this  unit  to  exclude  areas  that 
do  not  contain  the  primary  constituent 
elements  essential  to  the  conservation  of 
Centaurium  sebaeoides,  a  multi-island 
species.  The  area  designated  as  critical 
habitat  for  the  three  multi-island 
species,  Centaurium  sebaeoides, 
Cyperus  trachysanthos,  and  Marsilea 
villosa,  provides  habitat  within  their 
historical  ranges  for  one  population  of 
each.  Modifications  to  this  unit  resulted 
in  the  reduction  from  340  ha  (840  ac)  to 
43  ha  (106  ac).  This  unit  was  renamed 
Oahu  27 — Centaurium  sebaeoides — b, 
Oahu  28 — Cyperus  trachysanthos — ^b, 
Oahu  29 — Cyperus  trachysnthos — c, 
Oahu  28 — Marsilea  villosa — c,  and 
Oahu  29 — Marsilea  villosa — d. 

Oahu  Xl 

This  unit  was  proposed  as  critical 
habitat  for  two  multi-island  species: 
Gouania'meyenii  and  Spermolepis 
hawaiiensis.  Modifications  were  made 
to  this  unit  to  exclude  areas  that  do  not 
contain  the  primary  constituent 
elements  essential  to  the  conser\'ation  of 
Gouania  meyenii  and  Spermolepis 
hawaiiensis.  The  area  designated  as 
critical  habitat  for  Gouania  meyenii  and 
Spermolepis  hawaiiensis  provides 
habitat  within  their  historical  ranges  for 
one  population  of  each.  These 
modifications  resulted  in  the  reduction 
from  117  ha  (290  ac)  to  116  ha  (286  ac). 
This  unit  was  renamed  Oahu  31 — 
Gouania  meyenii — d  and  Oahu  31 — 
Spermolepis  hawaiiensis — b. 

Oahu  X2 

This  unit  was  proposed  as  critical 
habitat  for  two  multi-island  species: 
Cyperus  trachysanthos  and  Marsilea 
villosa.  Modifications  were  made  to  this 
unit  to  exclude  small  areas  that  do  not 
contain  the  primary  constituent 
elements  essential  to  the  conservation  of 
Cyperus  trachysanthos  and  Marsilea 
villosa.  The  area  designated  as  critical 
habitat  for  Cyperus  trachysanthos  and 
Marsilea  villosa  provides  habitat  within 
their  historical  ranges  for  one 
population  of  each.  This  modification- 
resulted  in  the  reduction  from  8  ha  (21 
ac)  to  6  ha  (15  ac).  This  unit  was 
renamed  Oahu  36 — Cyperus 
trachysanthos — d  and  Oahu  36 — 
Marsilea  villosa — e. 
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Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and.  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation,"  as  defined  by 
the  Act,  means  the  use  of  all  methods 
and  procedures  that  are  necessary  to 
bring  an  endangered  or  a  threatened 
species  to  the  point  at  which  listing 
under  the  Act  is  no  longer  necessary. 

Critical  habitat  receives  protection 
under  section  7  of  the  Act  through  the 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 
conferences  on  Federal  actions  that  are 
likely  to  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  In  our  regulations  at  50 
CFR  402.02,  we  define  destruction  or 
adverse  modification  as  "*  *   *  a  direct 
or  indirect  alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  a 
listed  species.  Such  alterations  include, 
but  are  not  limited  to,  alterations 
adversely  modifying  any  of  those 
physical  or  biological  features  that  were 
the  basis  for  determining  the  habitat  to 
be  critical."  The  relationship  between  a 
species'  survival  and  its  recovery  has 
been  a  source  of  confusion  for  some  in 
the  past.  We  believe  that  a  species' 
ability  to  recover  depends  on  its  ability 
to  survive  into  the  fiiture  when  its 
recovery  can  be  achieved;  thus,  the 
concepts  of  long-term  survival  and 
recovery  are  intricately  linked. 
However,  in  the  March  15.  2001, 
decision  of  the  United  States  Court  of 
Appeals  for  the  Fifth  Circuit  [Sierra 
Club  V.  Fish  and  Wildlife  Service  et  al., 
245  F.3d  434)  regarding  a  not  prudent 
finding,  the  court  found  our  definition 
of  destruction  or  adverse  modification 
as  currently  contained  in  50  CFR  402.02 
to  be  invalid.  In  response  to  this 
decision,  we  are  reviewing  the 
regulatory  definition  of  adverse 
modification  in  relation  to  the 
conservation  of  species. 

In  order  to  be  included  in  a  critical 
habitat  designation,  areas  within  the 
geographical  range  of  the  species  at  the 
time  of  listing  must  contain  the  physical 


or  biological  features  essential  to  the 
conservation  of  the  species  or,  for  an 
area  outside  the  geographical  area 
occupied  by  the  species  at  the  time  of 
listing,  the  area  itself  must  be  essential 
to  the  conservation  of  the  species  (16 
U.S.C.  1532(5)(A)). 

Section  4  requires  that  we  designate 
critical  habitat  for  a  species,  to  the 
extent  such  habitat  is  determinable,  at 
the  time  of  listing.  When  we  designate 
critical  habitat  at  the  time  of  listing  or 
under  short  court-ordered  deadlines,  we 
may  not  have  sufficient  information  to 
identify  all  the  areas  essential  for  the 
conservation  of  the  species,  or  we  may 
inadvertently  include  areas  that  later 
will  be  shown  to  be  nonessential. 
Nevertheless,  we  are  required  to 
designate  those  areas  we  know  to  be 
critical  habitat,  using  the  best 
information  available  to  us. 

Within  the  geographic  areas  occupied 
by  the  species,  we  will  designate  only 
areas  that  have  features  and  habitat 
characteristics  that  are  necessary  to 
sustain  the  species.  If  the  information 
available  at  the  time  of  designation  does 
not  show  that  an  area  provides  essential 
life  cycle  needs  of  the  species,  then  the 
area  should  not  be  included  in  the 
critical  habitat  designation. 

Our  regulations  state  that  "The 
Secretary  shall  designate  as  critical 
habitat  areas  outside  the  geographical 
area  presently  occupied  by  a  species 
only  when  a  designation  limited  to  its 
present  range  would  be  inadequate  to 
ensure  the  conservation  of  the  species' 
(50  CFR  424.12(e)).  Accordingly,  when 
the  best  available  scientific  and 
commercial  data  do  not  demonstrate 
that  the  conservation  needs  of  the 
species  require  designation  of  critical 
habitat  outside  of  occupied  areas,  we 
will  not  designate  critical  habitat  in 
areas  outside  the  geographic  area 
occupied  by  the  species. 

Our  Policy  on  Information  Stcuidards 
Under  the  Endangered  Species  Act, 
published  in  the  Federal  Register  on 
July  1,  1994  (59  FR  34271),  provides 
criteria,  establishes  procedures,  and 
provides  guidance  to  ensure  that  our 
decisions  represent  the  best  scientific 
and  commercial  data  available.  It 
requires  our  biologists,  to  the  extent 
consistent  with  the  Act  and  with  the  use 
of  the  best  scientific  and  commercial 
data  available,  to  use  primary  and 
original  sources  of  information  as  the 
basis  for  recommendations  to  designate 
critical  habitat.  When  determining 
which  areas  are  critical  habitat,  a 
primary  source  of  information  should  be 
the  listing  package  for  the  species. 
Additional  information  may  be  obtained 
from  recovery  plans,  articles  in  peer- 
reviewed  journals,  conservation  plans 


developed  by  States  and  counties, 
scientific  status  surveys  and  studies, 
and  biological  assessments  or  other 
unpublished  materials. 

It  is  important  to  clearly  understand 
that  critical  habitat  designations  do  not 
signal  that  habitat  outside  the 
designation  is  unimportant  or  may  not 
be  required  for  recovery.  Areas  outside 
the  critical  habitat  designation  will 
continue  to  be  subject  to  conservation 
actions  that  may  be  implemented  under 
section  7(a)(1)  and  to  the  regulatory 
protections  afforded  by  the  Act's  7(a)(2) 
jeopardy  standard  and  section  9 
prohibitions,  as  determined  on  the  basis 
of  the  best  avetilable  information  at  the 
time  of  the  action.  We  specifically 
anticipate  that  federally  funded  or 
assisted  projects  affecting  listed  species 
outside  their  designated  critical  habitat 
areas  may  still  result  in  jeopardy 
findings  in  some  cases.  Similarly, 
critical  habitat  designations  made  on  the 
basis  of  the  best  available  information  at 
the  time  of  designation  will  not  control 
the  direction  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  efforts  if  new  information 
available  to  these  planning  efforts  calls 
for  a  different  outcome.  Furthermore, 
we  recognize  that  designation  of  critical 
habitat  may  not  include  all  of  the 
habitat  areas  that  may  be  determined  to 
be  necessary  for  the  recovery  of  the 
species. 

A.  Prudency 

Designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist:  (i)  The 
species  is  threatened  by  taking  or  other 
human  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  such  threat  to  the 
species;  or  (ii)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species  (50  CFR  424.12(a)(1)). 

To  determine  whether  critical  habitat 
would  be  prudent  for  each  species,  we 
analyzed  the  potential  threats  and 
benefits  for  each  species  in  accordance 
with  the  court's  order.  One  species, 
Cyrtandra  crenata,  a  Oahu  endemic 
species,  is  no  loiiger  extant  in  the  wild. 
Cyrtandra  crenata  was  last  seen  in  the 
wild  in  1947  (HINHP  Database  2001).  In 
addition,  this  species  is  not  known  to  be 
in  storage  or  under  propagation.  Under 
these  circumstances,  we  have 
determined  that  designation  of  critical 
habitat  for  Cyrtandra  crenata  is  not 
prudent  because  such  designation 
would  be  of  no  benefit  to  this  species. 
If  this  species  is  relocated,  we  may 
revise  this  final  determination  to 
incorporate  or  address  new  information 
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as  it  becomes  available  (See  16  U.S.C. 
1532(5)(B);  50  CFR  424.13(f)). 

Due  to  low  numbers  of  individuals 
and/or  populations  and  their  inherent 
immobility,  the  other  100  plant  species 
could  be  vulnerable  to  um^stricted 
collection,  vandalism,  or  disturbance. 
We  examined  the  evidence  currently 
available  for  each  of  these  species  and 
found  specific  evidence  of  vandalism, 
distiu'bance,  and/or  the  threat  of 
unrestricted  collection  for  one  species  of 
Pritchardia,  the  native  palm.  At  the  time 
of  listing,  we  determined  that 
designation  of  critical  habitat  was  not 
prudent  for  Pritchardia  kaalae  because 
it  would  increase  the  degree  of  threat 
from  vandalism  or  collecting  and  would 
provide  no  benefit  (61  FR  53108).  Since 
then,  we  have  received  information  on 
the  commercial  trade  in  palms 
conducted  through  the  Internet  (Grant 
Canterbmy,  Service,  in  litt.  2000). 
Several  nurseries  advertise  and  sell 
seedlings  and  young  plants,  including 
13  species  of  Hawaiian  Pritchardia. 
Seven  of  these  species  are  federally 
protected,  including  Pritchardia  kaalae. 
In  light  of  this  information,  we  believe 
that  designation  of  critical  habitat 
would  likely  increase  the  threat  from 
vandalism  or  collection  to  this  species 
of  Pritchardia  on  Oahu.  These  plants  are 
easy  to  identify,  and  they  are  attractive 
to  collectors  of  rare  palms,  either  for 
their  personal  use  or  to  trade  or  sell  for 
personal  gain  (Johnson  1996).  We 
believe  that  the  evidence  shows  that 
Pritchardia  kaalae  may  be  attractive  to 
such  collectors.  The  final  listing  rule  for 
this  species  contained  only  general 
information  on  its  distribution,  but  the 
publication  of  precise  maps  and 
descriptions  of  critical  habitat  in  the 
Federal  Register  would  make 
Pritchardia  kaalae  more  vulnerable  to 
incidents  of  vandalism  or  collection 
.  and,  therefore,  contribute  to  its  decline 
and  make  recovery  more  difficult  (61  FR 
53089). 

For  Pritchardia  kaalae,  we  believe 
that  the  benefits  of  designating  critical 
habitat  do  not  outweigh  the  potential 
increased  threats  from  vandalism  or 
collection.  Given  all  of  the  above 
considerations,  we  determine  that 
designation  of  critical  habitat  for 
Pritchardia  kaalae  is  not  prudent. 

In  the  final  rule  designating  critical 
habitat  for  plants  on  Lanai,  published 
on  January  9,  2003  (68  FR  1220),  we 
explained  why  we  believe  that  critical 
habitat  was  prudent  for  the  following  17 
multi-island  species  that  also  occur  on 
Oahu:  Adenophorus  periens,  Bonamia 
menziesii,  Cenchrus  agrimonioides, 
Centaurium  sebaeoides,  Ctenitis 
squamigera,  Cyanea  grimesiana  ssp. 
grimesiana,  Cyperus  trachysanthos, 


Diellia  erecta,  Diplazium  molokaiense, 
Hesperomannia  arborescens,  Hibiscus 
brackenridgei,  Isodendrion  pyrifolium, 
Sesbania  tomentosa,  Silene  lanceolata, 
Spermolepis  hawaiiensis, 
Tetramolopium  lepidotum  ssp. 
lepidotum,  and  Vigna  o-wahuensis.  In 
the  final  rule  designating  critical  habitat 
for  plants  on  Kauai  and  Niihau, 
published  on  February  27,  2003  (68  FR 
9116),  we  explained  why  that  critical 
habitat  was  prudent  for  the  following  16 
multi-island  species  that  are  also  found 
on  Oahu:  Alectryon  macrococcus, 
Euphorbia  haeleeleana,  Flueggea 
neowawraea,  Gouania  meyenii, 
Isodendrion  laurifolium,  Isodendrion 
longifolium.  Lobelia  niihauensis, 
Ly$imachia  filifolia,  Mariscus 
pennatiformis,  Melicope  pallida, 
Peucedanum  sandwicense, 
Phlegmariurus  nutans,  Plantago 
princeps,  Platanthera  holochila, 
Schiedea  nuttallii,  and  Solanum 
sandwicense.  In  the  final  rule 
designating  critical  habitat  for  plants  on 
Molokai,  pablished  on  March  19,  2003 
(68  FR  12982),  we  indicated  why  that 
critical  habitat  was  prudent  for  the 
following  foiir  multi-island  species  that 
are  also  found  on  Oahu:  Eugenia 
koolauensis,  Marsilea  villosa, 
Phyllostegia  mollis,  and  Pteris  lidgatei. 
In  the  final  rule  designating  critical 
habitat  for  plants  on  Maui  and 
Kahoolawe,  published  on  May  14.  2003 
(68  FR  25934)  we  indicated  why  we 
believe  that  critical  habitat  was  prudent 
for  the  following  eight  multi-island 
species  that  are  also  found  on  Oahu: 
Colubrina  oppositifolia,  Gouania 
vitifolia,  Hedyotis  coriacea, 
Hesperomannia  arbuscula, 
Nototrichium  humile.  Phyllostegia 
parviflora,  Sanicula  purpurea,  and 
Schiedea  hookeri. 

We  examined  the  potential  threats 
and  benefits  for  the  other  54  taxa  and 
have  not,  at  this  time,  found  specific 
evidence  of  taking,  vandalism, 
collection,  or  trade  of  these  taxa  or  of 
similarly  situated  species. 
Consequently,  while  we  remain 
concerned  that  these  activities  could 
potentially  threaten  these  54  plant 
species  in  the  future,  consistent  with 
applicable  regulations  (50  CFR 
424.12(a)(l)(i))  and  the  court's 
discussion  of  these  regulations,  we  do 
not  find  that  any  of  these  species  are 
currently  threatened  by  taking  or  other 
human  activity.  None  of  these  threats 
would  be  exacerbated  by  the 
designation  of  critical  habitat. 

In  the  absence  of  finding  that  critical 
habitat  would  increase  threats  to  a 
species,  if  there  are  any  benefits  to 
critical  habitat  designation,  then  a 
prudent  finding  is  warranted.  The 


potential  benefits  of  designation  of 
critical  habitat  for  these  54  species 
include:  (1)  Triggering  section  7 
consultation  in  new  areas  where  it 
would  not  otherwise  occur  because,  for 
example,  it  is  or  has  become 
unoccupied  or  the  occupancy  is  in 
question;  (2)  focusing  conservation 
activities  on  the  most  essential  areas;  (3) 
providing  educational  benefits  to  State 
or  county  governments  or  private 
entities;  and  4)  preventing  people  from 
causing  inadvertent  harm  to  the  species. 

Id  the  case  of  these  54  species,  there 
would  be  some  benefits  to  critical 
habitat.  The  primary  regulatory'  effect  of 
critical  habitat  is  the  section  7 
requirement  that  Federal  agencies 
refrain  from  taking  any  action  that  is 
likely  to  destroy  or  adversely  affect 
critical  habitat.  Thirty-seven  of  these 
species  are  reported  on  or  near  Federal 
lands  (see  Table  1),  where  actions  are 
subject  to  section  7  consultation. 
Although  a  majority  of  the  species 
considered  in  this  rule  are  located  . 
exclusively  on  non-Federal  lands  with 
limited  Federal  activities,  there  could  be 
Federal  actions  affecting  these  lands  in 
the  future.  While  a  critical  habitat 
designation  for  habitat  currently 
occupied  by  these  species  would  not 
likely  change  the  section  7  consultation 
outcome,  since  an  action  that  destroys 
or  adversely  modifies  such  critical 
habitat  would  also  be  likely  to  result  in 
jeopardy  to  the  species,  there  may-be 
instances  where  section  7  consultation 
would  be  triggered  only  if  critical 
habitat  were  designated.  There  would 
also  be  some  educational  or 
informational  benefits  to  the  designation 
of  critical  habitat.  Benefits  of 
designation  would  include  the 
notification  of  land  owners,  land 
managers,  and  the  general  public  of  the 
importance  of  protecting  the  habitat  of 
these  species  and  dissemination  of 
information  regardirig  their  essential 
habitat  requirements. 

Therefore,  designation  of  critical 
habitat  is  prudent  for  these  54  plant 
species:  Abutilon  sandwicense, 
Alsinidendron  obovatum, 
Alsinidendron  trinerve,  Chamaesvce 
celastroides  var.  kaenana,  Chamaesyce 
deppeana,  Chamaesyce  herbstii, 
Chamaesyce  kuwaleana,  Chamaesyce 
rockii,  Cyanea  acuminata,  Cyanea 
crispa,  Cyanea  grimesiana  ssp.  obatae, 
Cyanea  humboltiana,  Cyanea 
koolauensis,  Cyanea  longiflora,  Cyanea 
pinnatifida,  Cyanea  st.-johnii,  Cyanea 
superba,  Cyanea  truncata,  Cyrtandra 
dentata,  Cyrtandra  polyantha, 
Cyrtandra  subumbellata,  Cyrtandra 
viridiflora,  Delissea  subcordata,  Diellia 
falcata,  Diellia  unisora,  Dubautia 
herbstobatae,  Eragrostis  fosbergii, 
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Gardenia  mannii,  Hedyotis  degeneri, 
Hedyotis  parvula,  Labordia  cyrtatidrae, 
Lepidium  arbuscula.  Lipochaeta  lobata 
var.  leptophylla.  Lipochaeta  tenuifolia. 
Lobelia  gaudichaudii  ssp.  koolauensis. 
Lobelia  monostachya.  Lobelia 
oahuensis,  Melicope  lydgatei,  Melicope 
saint-johnii,  Myrsine  juddii,  Neraudia 
angulata,  Phyllostegia  hirsuta, 
Phyllostegia  kaalaensis,  Sanicula 
mariversa.  Schiedea  kaalae,  Schiedea 
kealiae,  Silene  perlmanii,  Stenogyne 
kanehoana.  Tetramolopium  filiforme, 
Tetraplasandra  gymnocarpa, 
Trematolobelia  singularis,  Urera  kaalae, 
Viola  chamissoniana  ssp. 
chamissoniana.  and  Viola  oahuensis 
because  the  potential  benefits  of  critical 
habitat  designation  outweigh  the 
potential  threats. 

B.  Methods 

As  required  by  the  Act  and 
regulations  (section  4(b)(2)  and  50  CFR 
424.12),  we  used  the  best  scientific 
information  available  to  determine  areas 
that  contain  the  physical  and  biological 
features  that  are  essential  for  the 
conservation  of  Abutilon  sandwicease, 
Adenophonis  periens,  Alectryon 
macrococcus,  Alsinidendron  obovatum. 
Alsinidendron  trinerve,  Bonamia 
menziesii,  Cenchrus  agrimonioides, 
Centaurium  sebaeoides,  Chamaesyce 
celastroides  var.  kaenana,  Chamaesyce 
deppeana,  Chamaesyce  herbstii, 
Chamaesyce  kuwaleana,  Chamaesyce 
rockii.  Colubrina  oppositi folia,  Ctenitis 
squamigera,  Cyanea  acuminata,  Cyanea 
crispa,  Cyanea  grimesiana  ssp. 
grimesiana,  Cyanea  grimesiana  ssp. 
obatae,  Cyanea  humboltiana.  Cyanea 
koolauensis.  Cyanea  longiflora,  Cyanea 
pinnatifida,  Cyanea  st.-johnii,  Cyanea 
superba,  Cyanea  truncata,  Cyperus 
trachysanthos,  Cyrtandra  dentata, 
Cyrtandra  polyantha,  Cyrtandra 
subumbellata,  Cyrtandra  viridiflora, 
Delissea  subcordata,  Diellia  erecta, 
Diellia  falcata,  Diellia  unisora, 
Diplazium  molokaiense,  Dubautia 
herbstobatae,  Eragrostis  fosbergii, 
Eugenia  koolauensis.  Euphorbia 
haeleeleana,  Flueggea  neowawraea. 
Gardenia  mannii,  Gouania  meyenii, 
Gouania  vitifolia,  Hedyotis  coriacea, 
Hedyotis  degeneri,  Hedyotis  parvula, 
Hesperomannia  arborescens, 
Hesperomannia  arbuscula.  Hibiscus 
brackenridgei,  Isodendrion  laurifolium, 
Isodendrion  longifolium,  Isodendrion 
pyrifolium,  Labordia  cyrtandrae, 
Lepidium  aihuscula,  Lipochaeta  lobata 
var.  leptophylla.  Lipochaeta  tenuifolia. 
Lobelia  gaudichaudii  ssp.  koolauensis, 
Lobelia  monostachya,  Lobelia 
niihauensis.  Lobelia  oahuensis, 
Lysimachia  filifolia,  Mariscus 
pennatiformis,  Marsilea  villosa. 


Melicope  lydgatei,  Melicope  pallida, 
Melicope  saint-johnii,  Myrsine  juddii, 
Neraudia  angulata,  Nototrichium 
humile,  Peucedanum  sandwicense, 
Phlegmariurus  nutans,  Phyllostegia 
hirsuta.  Phyllostegia  kaalaensis, 
Phyllostegia  mollis,  Phyllostegia 
parviflora.  PJantago  princeps, 
Platanthera  holochila.  Pteris  lidgatei, 
Sanicula  mariversa.  Sanicula  purpurea, 
Schiedea  hookeri.  Schiedea  kaalae, 
Schiedea  kealiae,  Schiedea  nuttallii, 
Sesbania  tomentosa,  Silene  lanceolata, 
Silene  perlmanii,  Solanum 
sandwicense.  Spermolepis  hawaiiensis. 
Stenogyne  kanehoana,  Tetramolopium 
filiforme,  Tetramolopium  lepidotum 
ssp.  lepidotum.  Tetraplasandra 
gymnocarpa,  Trematolobelia  singularis, 
Urera  kaalae,  Vigna  o-wahuensis,  Viola 
chamissoniana  ssp.  chamissoniana,  and 
Viola  oahuensis.  This  information 
included  the  known  locations;  site- 
specific  species  information  from  the 
HINHP  database  and  our  own  rare  plant 
database:  species  information  from  the 
Center  for  Plant  Conservation's  (CPC's) 
rare  plant  monitoring  database  housed 
at  the  University  of  Hawaii's  Lyon 
Arboretum;  island-wide  Geographic 
Information  System  (CIS)  coverages 
[e.g.,  vegetation,  soils,  annual  rainfall, 
elevation  contours,  landownership);  the 
final  listing  rules  for  these  99  species; 
the  May  28.  2002,  proposal:  information 
received  during  the  public  comment 
periods  and  public  hearings:  recent 
biological  surveys  and  reports;  our 
recovery  plans  for  these  species: 
discussions  with  botanical  experts;  and 
recommendations  from  the  Hawaii  and 
Pacific  Plant  Recovery  Coordinating 
Committee  (HPPRCC)  (see  also  the 
discussion  below)  (CPC  in  litt.  1999; 
GDSl  2000;  HINHP  Database  2000; 
HPPRCC  1998;  Service  1994,  1995a. 
1995b,  1996a,  1996b,  1996c,  1996d, 
1997,  1998a,  1998b,  1999;  67  FR  37108). 

In  1994,  the  HPPRCC  initiated  an 
effort  to  identify  and  map  habitat  it 
believed  to  be  important  for  the 
recovery  of  282  endangered  and 
threatened  Hawaiian  plant  species.  The 
HPPRCC  identified  these  areas  on  most 
of  the  islands  in  the  Hawaiian  chain, 
and  in  1999,  we  published  them  in  pur 
Recovery  Plan  for  the  Multi-Island 
Plants  (Service  1999).  The  HPPRCC 
expects  there  will  be  subsequent  efforts 
to  further  refine  the  locations  of 
important  habitat  areas  and  that  new 
survey  information  or  research  may  also 
lead  to  additional  refinement  of 
identifying  and  mapping  of  habitat 
important  for  the  recovery  of  these- 
species. 

The  HPPRCC  identified  essential 
habitat  areas  for  all  listed,  proposed, 
and  candidate  plants  and  evaluated 


species  of  concern  to  determine  if 
essential  habitat  areas  would  provide  for 
their  habitat  needs.  However,  the 
HPPRCC's  mapping  of  habitat  is  distinct 
from  the  regulatory  designation  of 
critical  habitat  as  defined  by  the  Act. 
More  data  have  been  collected  since  the 
recommendations  made  by  the  HPPRCC 
in  1998.  Much  of  the  area  that  was 
identified  by  the  HPPRCC  as 
inadequately  surveyed  has  now  been 
surveyed  to  some  degree.  New  location 
data  for  many  species  have  been 
gathered.  Also,  the  HPPRCC  identified 
areas  as  essential  based  on  species 
clusters  (areas  that  included  listed 
species  as  well  as  candidate  species  and 
species  of  concern),  while  we  have  only 
delineated  areas  that  are  essential  for 
the  conservation  of  the  99  listed  species 
at  issue.  As  a  result,  the  critical  habitat 
designations  in  this  rule  include  not 
only  some  habitat  that  was  identified  as 
essential  in  the  1998  recommendations 
but  also  habitat  that  was  not  identified 
as  essential  in  those  recommendations. 

C.  Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas  to 
propose  as  critical  habitat,  we  are 
required  to  base  critical  habitat 
determinations  on  the  best  scientific 
and  commercial  data  available  and  to 
consider  those  physical  and  biological 
features  (primary  constituent  elements) 
that  are  essential  to  the  conservation  of 
the  species.  These  features  include,  but 
are  not  limited  to:  Space  for  individual 
and  population  growth,  and  for  normal 
behavior:  food,  water,  air,  light, 
minerals,  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  breeding,  reproduction, 
or  rearing  of  offspring,  germination,  or 
seed  dispersal:  and  habitats  that  are 
protected  from  distiu'bance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  a  species. 

Much  of  what  is  known  about  the 
specific  physical  and  biological 
requirements  of  Abutilon  sandwicense, 
Adenophorus  periens.  Alectryon 
macrococcus,  Alsinidendron  obovatum, 
Alsinidendron  trinerve,  Bonamia 
menziesii,  Cenchrus  agrimonioides, 
Centaurium  sebaeoides,  Chamaesyce 
celastroides  var.  kaenana,  Chamaesyce 
deppeana,  Chamaesyce  herbstii, 
Chamaesyce  kuwaleana,  Chamaesyce 
rockii,  Colubrina  oppositifolia,  Ctenitis 
squamigera.  Cyanea  acuminata,  Cyanea 
crispa,  Cyanea  grimesiana  ssp. 
grimesiana,  Cyanea  grimesiana  ssp. 
obatae,  Cyanea  humboltiana,  Cyanea 
koolauensis,  Cyanea  longiflora.  Cyanea 
pinnatifida,  Cyanea  st.-johnii,  Cyanea 
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superba,  Cyanea  truncata,  Cyperus 
trachysanthos,  Cyrtandra  dentata, 
Cyrtandra  polyantha,  Cyrtandra 
subumbellata,  Cyrtandra  viridiflora, 
Delissea  subcordata,  Diellia  erecta, 
Diellia  falcata,  Diellia  unisora, 
Diplazium  molokaiense,  Dubautia 
herbstobatae,  Eragrostis  fosbergii, 
Eugenia  koolauensis.  Euphorbia 
haeleeleana,  Flueggea  neowawraea. 
Gardenia  mannii,  Gouania  meyenii, 
Gouania  vitifolia,  Hedyotis  coriacea, 
Hedyotis  degeneri,  Hedyotis  parvula, 
Hesperomannia  arborescens, 
Hesperomannia  arbuscula,  Hibiscus 
brackenridgei,  Isodendrion  laurifolium, 
Isodendrion  longifolium,  Isodendrion 
pyrifolium,  Labordia  cyrtandrae, 
Lepidium  arbuscula,  Lipochaeta  lobata 
var.  leptophylla,  Lipochaeta  tenuifolia. 
Lobelia  gaudichaudii  ssp.  koolauensis, 
Lobelia  monostachya.  Lobelia 
niihauensis.  Lobelia  oahuensis, 
Lysimachia  filifolia,  Mariscus 
pennatiformis,  Marsilea  villosa, 
Melicope  lydgatei,  Melicope  pallida, 
Melicope  saint-johnii,  Myrsine  juddii. 
Neraudia  angulata,  Nototrichium 
humile,  Peucedanum  sandwicense, 
PhlegmariufUs  nutans,  Pliyllostegia 
hirsuta.  Phyllostegia  kaalaensis, 
Phyllostegia  mollis.  Phyllostegia 
parviflora,  Plantago  princeps,   . 
Platanthera  holochila,  Pteris  lidgatei, 
Sanicula  mariversa,  Sanicula  purpurea, 
Schiedea  hookeri,  Schiedea  kaalae, 
Schiedea  kealiae,  Schiedea  nuttallii, 
Sesbania  tomentosa,  Silene  lanceolata, 
.  Silene  perlmanii,  Solanum 
sandwicense,  Spermolepis  hawaiiensis, 
Stenogyne  kanehoana,  Tetramolopium 
filiforme,  Tetramolopium  lepidotum 
ssp.  lepidotum,  Tetraplasandra 
gymnocarpa,  Trematolobelia  singularis, 
Urera  kaalae.  Vigna  o-wahuensis,  Viola 
chamissoniana  ssp.  chamissoniana,  and 
Viola  oahuensis  is  described  in  the 
"Background"  section  of  this  final  rule. 

All  areas  designated  as  critical  habitat 
are  within  the  historical  range  of  the  99 
species  at  issue  and  contain  one  or  more 
of  the  physical  or  biological  features 
(primary  constituent  elements)  essential 
for  the  conservation  of  the  species. 

As  described  in  the  discussions  for 
each  of  the  99  species  for  which  we  are 
designating  critical  habitat,  we  are 
defining  the  primary  constituent 
elements  on  the  basis  of  the  habitat 
features  of  the  areas  from  which  the 
plant  species  are  reported,  as  described 
by  the  type  of  plant  community  (e.g., 
mesic  Metrosideros  polymorpha  forest), 
associated  native  plant  species,  locale 
information  [e.g.,  steep  rocky  cliffs, 
-talus  slopes,  gulches,  stream  banks),  and 
elevation.  The  habitat  features  provide 
the  ecological  components  required  by 
the  plant.  The  type  of  plant  community 


and  associated  native  plant  species 
indicate  specific  microclimate  (localized 
climatic)  conditions,  retention  and 
availability  of  water  in  the  soil,  soil 
microorganism  community,  and 
nutrient  cycling  and  availability.  The 
locale  indicates  information  on  soil 
type,  elevation,  rainfall  regime,  and 
temperature.  Elevation  indicates 
information  on  daily  and  seasonal 
temperatiu-e  and  sun  intensity. 
Therefore,  the  descriptions  of  the 
physical  elements  of  the  locations  of 
each  of  these  species,  including  habitat 
type,  plant  communities  associated  with 
the  species,  location,  and  elevation,  as 
described  in  the  "SUPPLEMENTARY 
INFORMATION:  Discussion  of  the  Plant 
Taxa"  section  above,  constitute  the 
primary  constituent  elements  for  these 
species  on  the  island  of  Oahu. 

D.  Criteria  Used  To  Identify  Critical  ■ 
Habitat 

The  lack  of  detailed  scientific  data  on 
the  life  history  of  these  plant  species 
makes  it  impossible  for  us  to  develop  a 
robust  quantitative  model  (e.g., 
population  viability  analysis  (National 
Research  Coimcil  1995))  to  identify  the 
optimal  niunber,  size,  and  location  of 
critical  habitat  units  to  achieve  recovery 
(Beissinger  and  Westphal  1998; 
Burgman  et  al.  2001;  Ginzburg  et  al. 
1990;  Karieva  and  Wennergren  1995; 
Menges  1990;  Miuphy  et  al.  1990; 
Taylor  1995).  However,  based  on  the 
best  information  available  at  this  time, 
including  information  on  which  the 
listing  of  and  recovery  plans  for  these 
species  were  based,  we  have  concluded 
that  the  current  size  and  distribution  of 
the  extant  populations  are  not  sufficient 
,  to  expect  a  reasonable  probability  of 
long-term  survival  and  recovery  of  these 
plant  species. 

For  each  of  these  species,  the  overall 
recovery  strategy  outlined  in  the 
approved  recovery  plans  includes:  (1) 
Stabilization  of  existing  wild 
populations,  (2)  protection  and 
management  of  habitat,  (3)  enhancement 
of  existing  small  populations  and 
reestablishment  of  new  populations 
within  historic  range,  and  (4)  research 
on  species  biology  and  ecology  (Service 
1994, 1995a,  1995b,  1996a,  1996b, 
1996c,  1996d,  1997,  1998a,  1998b, 
1999).  Thus,  the  long-term  recovery  of 
these  species  is  dependent  upon  the 
protection  of  existing  population  sites 
and  suitable  unoccupied  habitat  within 
their  historic  range. 

The  overall  recovery  goal  stated  in  the 
recovery  plans  for  each  of  these  species 
includes  the  establishment  of  8  to  10 
populations  with  a  minimiun  of  100 
matiu«,  reproducing  individuals  per 
population  for  long-lived  perennials; 


300  mature,  reproducing  individuals  per 
population  for  short-lived  perennials: 
and  50G  mature,  reproducing 
individuals  per  population  for  the 
annual.  (Please  note  that  there  are  Some 
specific  exceptions  to  this  general 
recovery  goal  of  8  to  10  populations  for 
species  that  are  believed  to  be  very 
narrowly  distributed.)  To  be  considered 
recovered,  the  populations  of  a  multi- 
island  species  should  be  distributed 
among  the  islands  of  its  known  historic 
range  (Service  1994, 1995a,  1995b, 
1996a,  1996b.  1996c,  1996d,  1997, 
1998a,  1998b,  1999).  A  population,  for 
the  purposes  of  this  discussion  and  as 
defined  in  the  recovery  plans  for  these 
species,  is  a  unit  in  which  the 
individuals  could  be  regularly  cross- 
pollinated  and  influenced  by  the  same 
small-scale  events  (such  as  landslides), 
and  which  contains  a  minimum  of  100. 
300.  or  500  mature,  reproducing 
individuals,  depending  on  whether  the 
species  is  a  long-lived  perennial,  short- 
lived perennial,  or  annual. 

Marsilea  villosa.  a  short-lived 
perennial  aquatic  fern,  was  historically 
known  from  six  populations  on  three 
different  islands,  Molokai,  Oahu,  and 
Niihau.  This  species  is  now  extant  only 
on  Oahu  and  Molokai.  Delisting 
objectives  for  this  species  include 
protection  and  stabilization  of  at  least 
six  (rather  than  8  to  10)  geographically 
distinct,  self-sustaining  populations 
(either  three  on  Oahu  and  three  on 
Molokai  or  three  on  Oahu,  two  on 
Molokai.  and  one  on  Niihau).  stable  or 
increasing  population  sizes,  no  active 
management  needed,  and  self- 
maintenance  of  each  population  through 
two  successive  floods  resulting  in 
sexual  reproduction.  Delisting 
objectives  for  Marsilea  villosa  do  not 
include  a  specific  nimiber  of  mature 
individuals  per  population  because  of 
its  clonal  nature,  as  it  is  extremely 
difficult  to  distinguish  between 
individuals  in  clonal  plant  species 
(Service  1996a). 

By  adopting  the  specific  recovery 
objectives  enumerated  above,  the 
adverse  effects  of  genetic  inbreeding  and 
random  enviroiunental  events  and 
catastrophes,  such  as  landslides, 
hurricanes  or  tsimamis,  which  could 
destroy  a  large  percentage  of  a  species 
at  any  one  time,  may  be  reduced 
(Menges  1990;  Podolsky  2001).  These 
recovery  objectives  were  initially 
developed  by  the  HPPRCC  and  are 
found  in  all  of  the  recovery  plans  for 
these  species.  While  they  are  expected 
to  be  further  refined  as  more 
information  on  the  population  biology 
of  each  species  becomes  available,  the 
justification  for  these  objectives  is  found 
in  the  current  conservation  biology 
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literature  addressing  the  conservation  of 
rare  and  endangered  plants  and  animals 
(Beissinger  and  Westphal  1998; 
Burgman  et  al.  2001;  Falk  et  a7.1996; 
Ginzburg  et  al.  1990;  Hendrix  and  Kyhl 
2000;  Karievi  and  Wennergren  1995; 
Luijten  et  al.  2000;  Meffe  and  Carroll 
1996;  Menges  1990;  Murphy  et  al.\990: 
Podolsky  2001;  Quintana-Ascencio  and 
Menges  1996;  Taylor  1995;  Tear  et  al. 
1995:  Wolf  and  Harrison  2001).  The 
overall  goal  of  recovery  in  the  short- 
term  is  a  successful  population  that  can 
carry  on  basic  life  history  processes, 
such  as  establishment,  reproduction, 
and  dispersal,  at  a  level  where  the 
probability  of  extinction  is  low.  In  the 
long-term,  the  species  and  its 
populations  should  be  at  a  reduced  risk 
of  extinction  and  be  adaptable  to 
environmental  change  through 
evolution  and  migration. 

Many  aspects  of  a  species'  life  history 
are  typically  considered  to  determine 
guidelines  for  its  interim  stability  and 
recovery,  including  longevity,  breeding 
system,  growth  form,  fecundity,  ramet  (a 
plant  that  is  an  independent  member  of 
a  clone)  production,  survivorship,  seed 
longevity,  environmental  variation,  and 
successional  stage  of  the  habitat. 
Hawaiian  species  are  poorly  studied, 
and  the  only  one  of  these  characteristics 
that  can  be  uniformly  applied  to  all 
Hawaiian  plant  species  is  longevity  (i.e., 
long-lived  perennial,  short-lived 
perennial,  and  aiuiual).  In  general,  long- 
lived  woody  perennial  species  would  be 
expected  to  be  viable  at  population 
levels  of  50  to  250  individuals  per 
population,  while  short-lived  perennial 
species  would  be  viable  at  population 
levels  of  1)500  to  2,500  individuals  or 
more  per  population.  These  population 
numbers  were  refined  for  Hawaiian 
plant  species  by  the  HPPRCC  (1994)  due 
to  the  restricted  distribution  of  suitable 
habitat  typical  of  Hawaiian  plants  and 
the  likelihood  of  smaller  genetic 
diversity  of  several  species  that  evolved 
from  a  single  introduction.  For  recovery 
of  Hawaiian  plants,  the  HPPRCC 
recommended  a  general  recovery 
guideline  of  100  matiu-e,  reproducing 
individuals  per  population  for  long- 
lived  perennial  species;  300  mature, 
reproducing  individuals  per  population 
for  short-lived  perennial  species;  and 
500  mature,  reproducing  individuals  per 
population  for  annual  species. 

The  HPPRCC  also  recommended  the 
conservation  and  establishment  of  8  to 
10  populations  to  address  the  nimierous 
risks  to  the  long-term  siuvival  and 
conservation  of  Hawaiian  plant  species. 
Although  absent  the  detailed 
information  inherent  to  the  types  of 
population  viability  analysis  models 
described  above  (Burgman  et  al.  2001), 


this  approach  employs  two  widely 
recognized  and  scientifically  accepted 
goals  for  promoting  viable  populations 
of  listed  species — (1)  creation  or 
maintenance  of  multiple  populations  so 
that  a  single  or  series  of  catastrophic 
events  cannot  destroy  the  entire  listed 
species  (Luijten  et  al.  2000;  Menges 
1990;  Quintana-Ascencio  and  Menges 
1996);  and  (2)  increasing  the  size  of  each 
population  in  the  respective  critical 
habitat  units  to  a  level  where  the  threats 
of  genetic,  demographic,  and  normal 
environmental  uncertainties  are 
diminished  (Hendrix  and  Kyhl  2000; 
Lyijten  et  al.  2000;  Meffe  and  Carroll 
1996;  Podolsky  2001;  Service  1997;  Tear 
et  al.  1995;  Wolf  and  Harrison  2001).  hi 
general,  the  larger  the  number  of 
populations  and  the  larger  the  size  of 
each  population,  the  lower  the 
probability  of  extinction  (Meffe  and 
Carroll  1996;  Raup  1991).  This  basic 
conservation  principle  of  redundancy 
applies  to  Hawaiian  plant  species.  By 
maintaining  8  to  10  viable  populations 
in  several  critical  habitat  units,  the 
threats  represented  by  a  fluctuating 
environment  cire  alleviated  and  the 
species  has  a  greater  likelihood  of 
achieving  long-term  survival  and 
recovery.  Conversely,  loss  of  one  or 
more  of  the  plant  populations  within 
any  critical  habitat  unit  could  result  in 
an  increase  in  the  risk  that  the  entire 
listed  species  may  not  survive  and 
recover. 

Due  to  the  reduced  size  of  suitable 
habitat  areas  for  these  Hawaiian  plant 
species,  they  are  now  more  susceptible 
to  the  variations  and  weather 
fluctuations  affecting  quality  and 
quantity  of  available  habitat,  as  well  as 
direct  pressure  from  hundreds  of 
species  of  nonnative  plants  and  animals. 
Establishing  and  conserving  8  to  10 
viable  populations  on  one  or  more 
islands  within  the  historic  range  of  the 
species  will  provide  each  species  with 
a  reasonable  expectation  of  persistence 
and  eventual  recovery,  even  with  the 
high  potential  that  one  or  more  of  these 
populations  will  be  eliminated  by 
normal  or  random  adverse  events,  such 
as  the  hurricanes  that  occurred  in  1982 
and  1992  on  Kauai,  fires,  and  normative 
plant  invasions  (HPPRCC  1998;  Luijten 
et  al.  2000;  Mangel  and  Tier  1994;  Pimm 
et  al.  1998;  Stacey  and  Taper  1992).  We 
conclude  that  designation  of  adequate 
suitable  habitat  for  8  to  10  populations 
as  critical  habitat  is  essential  to  give  the 
species  a  reasonable  likelihood  of  long- 
term  siuvival  and  conservation,  based 
on  ciurently  available  information. 

In  summary,  the  long-term  siuvival 
and  conservation  of  Hawaiian  plant 
species  requires  the  designation  of 
critical  habitat  units  on  one  or  more  of 


the  Hawaiian  islands  with  suitable 
habitat  for  8  to  10  populations  of  each 
plant  species.  Some  of  this  habitat  is 
currently  not  known  to  be  occupied  by 
these  species.  To  recover  the  species,  it 
is  essential  to  conserve  suitable  habitat 
in  these  unoccupied  units,  which  in 
turn  will  allow  for  the  establishment  of 
additional  populations  through  natiu^ 
recruitment  or  managed  reintroductions. 
Establishment  of  these  additional 
populations  will  increase  the  likelihood 
that  the  species  will  survive  and  recover 
in  the  face  of  normal  and  stochastic 
events  (e.g.,  hurricanes,  fire,  and 
nonnative  species  introductions) 
(Mangel  and  Tier  1994;  Pimm  et  al. 
1998;  Stacey  and  Taper  1992). 

In  this  rule,  we  have  defined  the 
primary  constituent  elements  based  on 
the  general  habitat  features  of  the  areas 
frt)m  which  the  plants  are  reported, 
such  as  the  type  of  plant  community, 
the  associated  native  plant  species,  the 
physical  location  (e.g.,  steep  rocky  cliffs, 
talus  slopes,  stream  banks),  and 
elevation.  The  areas  we  are  designating 
as  critical  habitat  provide  some  or  all  of 
the  habitat  components  essential  for  the 
conservation  of  the  99  plant^pecies  as 
discussed  in  the  individual  unit 
descriptions. 

Our  approach  to  delineating  critical 
habitat  units  was  applied  in  the 
following  manner: 

1.  Critical  habitat  was  proposed  and 
has  been  designated  on  an  island  by 
island  basis  for  ease  of  understanding 
for  landowners  and  the  public,  for  ease 
of  conducting  the  public  hearing 
process,  and  for  ease  of  conducting 
public  outreach.  In  Hawaii,  landowners 
and  the  public  are  most  interested  and 
affected  by  issues  centered  on  the  island 
on  which  they  reside. 

2.  We  focused  on  designating  units 
representative  of  the  known  current  and 
historical  geographic  and  elevational 
range  of  each  species;  and 

3.  We  designed  critical  habitat  units 
to  allow  for  expansion  of  existing  wild 
populations  and  reestablishment  of  wild 
populations  within  the  historic  range,  as 
recommended  by  the  recovery  plans  for 
each  species. 

The  proposed  critical  habitat  units 
were  delineated  by  creating  rough  units 
for  each  species  by  screen  digitizing 
polygons  (map  units)  using  ArcView 
(Environmental  Systems  Research 
Institute,  Inc.),  a  computer  GIS  program. 
We  created  polygons  by  overlaying 
current  and  historic  plant  location 
points  onto  digital  topographic  maps  of 
each  of  the  islands. 

We  then  evaluated  the  resulting  shape 
files  (delineating  historic  elevational 
range  and  potentially  suitable  habitat). 
We  refined  elevation  ranges,  and  we 
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avoided  areas  identified  as  not  suitable 
for  a  particular  species  (i.e.,  not 
containing  the  primary  constituent 
elements).  We  tiien  considered  the 
resulting  shape  files  for  each  species  to 
define  all  suitable  habitat  on  the  island, 
including  occupied  and  unoccupied 
habitat. 

We  further  evaluated  these  shape  files 
of  suitable  habitat.  We  used  several 
factors  to  delineate  the  proposed  critical 
habitat  units  from  these  land  areas.  We 
reviewed  the  recovery  objectives,  as 
described  above  and  in  recovery  plans 
for  each  of  the  species,  to  determine  if 
the  number  of  populations  and 
population  size  requirements  needed  for 
conservation  would  be  available  within 
the  suitable  habitat  units  identified  as 
containing  the  appropriate  primary 
constituent  elements  for  each  species.  If 
more  than  the  area  needed  for  the 
number  of  recovery  populations  was 
identified  as  potentially  suitable,  only 
those  areas  within  the  least  disturbed 
suitable  habitat  were  included  as 
proposed  critical  habitat.  A  population 
for  this  purpose  is  defined  as  a  discrete 
aggregation  of  individuals  located  a 
sufficient  distance  from  a  neighboring 
aggregation  such  that  the  two  are  not 
affected  by  the  same  small-scale  events 
and  are  not  believed  to  be  consistentiy 
cross-pollinated.  In  the  absence  of  more 
specific  information  indicating  the 
appropriate  distance  to  assure  limited 
cross-pollination,  we  are  using  a 
distance  of  1,000  m  (3,280  ft)  based  on 
our  review  of  current  literature  on  gene 
flow  (Barret  and  Kohn  1991;  Fenster  and 
Dudash  1994;  Havens  1998;  Schierup 
and  Christiansen  1996).  We  further 
refined  the  resulting  critical  habitat 
units  by  using  satellite  imagery  and 
parcel  data  to  eliminate  areas  that  did 
not  contain  the  appropriate  vegetation 
or  associated  native  plant  species,  as 
well  as  features  such  as  cultivated 
agriculture  fields,  housing 
developments,  and  other  areas  that  are 
unlikely  to  contribute  to  the 
conservation  of  one  or  more  of  the  99 
plant  species  for  which  critical  habitat 
was  proposed  on  May  28,  2002.  We 
used  geographic  features  (ridge  lines, 
valleys,  streams,  coastlines,  etc.)  or 
manmade  features  (roads  or  obvious 
land  use)  that  created  an  obvious 
boundary  for  a  unit  as  unit  area 
boundaries. 

Following  publication  of  the  proposed 
critical  habitat  rules,  some  of  which 
were  revised,  for  255  Hawaiian  plants 
(67  FR  3940,  67  FR  9806,  67  FR  15856, 
67  FR  16492,  67  FR  34522,  67  FR  36968, 
67  FR  37108),  we  reevaluated  proposed 
critical  habitat.  State-wide,  for  each 
species  using  the  apphcable  recovery 
guidelines  (generally  8  to  10 


populations  with  a  minimum  of  100 
mature,  reproducing  individuals  per 
population  for  long-lived  perennial 
species;  300  mature,  reproducing 
individuals  per  population  for  short- 
lived perennial  species;  and  500  mature, 
reproducing  individuals  per  population 
for  aimual  species)  to  determine  if  we 
had  inadvertenUy  proposed  for 
designation  too  much  or  too  littie 
habitat  to  meet  the  essential  recovery 
goals  (HINHP  Database  2000,  2001; 
Wagner  et  al.  1990, 1999). 

Based  on  comments  and  information 
we  received  during  the  comment 
periods,  we  assessed  the  proposed 
critical  habitat  in  order  to  ascertain 
which  areas  contained  the  highest 
quality  habitat,  had  the  highest 
likelihood  of  species  conservation,  were 
geographically  distributed  within  the 
species'  historical  range,  and  were 
located  a  sufficient  distance  from  each 
other  such  that  populations  of  a  single 
species  are  imlikely  to  be  impacted  by 
a  single  catastrophic  event.  We  ranked 
areas  of  the  proposed  critical  habitat  by 
the  quality  of  the  primary  constituent 
elements  (e.g.,  intact  native  plant 
communities,  predominance  of 
associated  native  plants  versus 
nonnative  plants),  potential  as  a 
conservation  area  (e.g.,  whether  the  land 
is  zoned  for  conservation  or  whether  the 
landowner  is  already  participating  in 
plant  conservation  action^),  and  current 
or  expected  management  of  known 
threats  (e.g.,  imgiUate  control;  weed 
control;  nonnative  insect,  slug,  and  snail 
control).  Of  these  most  essential  areas, 
we  selected  adequate  area  to  provide  for 
8  to  10  populations  distributed  among 
the  islands  of  each  species'  historical 
range. 

Areas  that  contain  high  quality 
primary  constituent  elements  and 
conservation  potential  (e.g.,  are  zoned 
for  conservation  and  have  ongoing  or 
expected  threat  abatement  actions)  were 
ranked  the  most  essential.  This  ranking 
process  also  included  determining 
which  habitats  were  representative  of 
the  historic  geographical  and  ecological 
distributions  of  the  species  (see 
"Primary  Constituent  Elements").  Of  the 
proposed  critical  habitat  for  a  species, 
areas  that  were  not  ranked  most 
essential  and  that  may  provide  habitat 
for  populations  above  the  recovery  goal 
of  8  to  10  populations  were  determined 
not  essential  for  the  conservation  of  the 
species  and  were  excluded  from  the 
final  designation.  Areas  that  were 
excluded  because  the  benefits  of 
exclusion  outweigh  the  benefits  of 
inclusion  imder  4(b)(2)  of  the  Act  are 
included  in  the  total  coimt  of  habitat  for 
8  to  10  populations. 


In  selecting  areas  of  designated 
critical  habitat,  we  made  an  effort  to 
avoid  developed  areas,  such  as  towns 
and  other  similar  lands,  that  are 
unlikely  to  contribute  to  the 
conservation  of  the  99  species. 
However,  the  minimum  mapping  unit 
that  we  used  to  approximate  our 
delineation  of  critical  habitat  for  these 
species  did  not  allow  us  to  exclude  all 
such  developed  areas  from  the  maps. 
Existing  manmade  featuires  and 
structures  within  the  boundaries  of  the 
mapped  areas,  such  as  buildings;  roads; 
aqueducts  and  other  water  system 
features,  including,  but  not  limited  to 
pumping  stations,  irrigation  ditches, 
pipelines,  siphons,  tunnels,  water  tanks, 
gaging  stations,  intakes,  reservoirs, 
diversions,  flumes,  and  wells;  existing 
trails;  campgrounds  and  their 
immediate  surrounding  landscaped 
area;  scenic  overlooks;  remote 
helicopter  landing  sites;  existing  fences; 
telecommunications  towers  and 
associated  structures  and  equipment: 
electrical  power  transmission  lines  and 
distribution,  and  communication 
facilities  and  regularly  maintained 
associated  rights-of-way  and  access 
ways;  radars;  telemetry  antennas; 
missile  launch  sites;  arboreta  and 
gardens;  heiau  (indigenous  places  of 
worship  or  shrines)  and  other 
archaeological  sites;  airports;  other 
paved  areas;  lawns  and  other  rural 
residential  landscaped  areas  do  not 
contain  one  or  more  of  the  primary 
constituent  elements  and  are  therefore 
excluded  from  critical  habitat 
designation  under  the  terms  of  this 
regulation.  Federal  actions  limited  to 
those  areas  would  not  trigger  a  section 
7  consultation  unless  they  affect  the 
species  or  primary  constituent  elements 
in  adjacent  critical  habitat. 

In  summary,  for  these  species,  we 
utilized  "the  approved  recovery  plan 
guidance  to  identify  appropriately  sized 
land  units  containing  essential  occupied 
and  unoccupied  habitat.  Based  on  the 
best  available  information,  we  believe 
these  areas  constitute  the  essential 
habitat  on  Oahu  to  provide  for  the 
recovery  of  these  99  species. 

The  critical  habitat  areas  described 
below  constitute  our  best  assessment  of 
the  physical  and  biological  features 
needed  for  the  conservation  and  special 
management  needs  of  the  99  plant 
species,  and  are  based  on  the  best 
scientific  and  commercial  information 
available  (as  described  above).  We 
publish  this  final  rule  acknowledging 
that  we  have  incomplete  information 
regarding  many  of  the  primarj' 
biological  and  physical  requirements  for 
these  species.  However,  both  the  Act 
and  the  relevant  court  orders  require  us 
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to  proceed  with  designation  at  this  time 
based  on  the  best  information  available. 
As  new  information  accrues,  we  may 
consider  reevaluating  the  boundaries  of 


areas  that  warrant  critical  habitat 
designation. 

Descriptions  of  Critical  Habitat  Units 

The  approximate  areas  of  proposed 
critical  habitat  by  landownership  or 


jurisdiction  are  shown  in  Table  3.  The 
approximate  final  critical  habitat  area 
(ha  (ac)).  essential  area,  and  excluded 
area,  are  shown  in  Table  4. 


Table  3.— Approximate  Critical  Habitat  Designated  Area  by  Unit  and  Landownership  or  Jurisdiction,  Oahu, 

City  and  County  of  Honolulu,  Hawaii  ^ 


Unit  name 


State/local 


Private 


Federal 


Total 


Oahu  4 — Abutilon  sandwicense—a  

Oahu  4 — Abutilon  sandwicense — b  

Oahu  4 — Abutilon  sandwicense — c  

Oahu  15 — Abutilon  sandwicense — d  

Oahu  15 — Abutilon  sandwicense— e  

Oahu  17 — Abutilon  sandwicense — f  

Oahu  20 — Adenophonjs  periens — a 

Oahu  4 — Alectryon  macrococcus — a 

Oahu  15 — Alectryon  macrococcus — b 

Oahu  4 — Alsinidendron  obovatum — a  

Oahu  4 — Alsinidendron  obovatum — b  

Oahu  15 — Alsinidendron  obovatum — c 

Oahu  4 — Alsinidendron  trinerve — a  

Oahu  2 — Bonamia  menziesii — a 

Oahu  3 — Bonamia  menziesii— b 

Oahu  4 — Bonamia  menziesii— c  

Oahu  17 — Bonamia  menziesii— d 

Oahu  35 — Bonamia  menziesii— e 

Oahu  4 — Cenchrus  agrimonioides—a  

Oahu  4 — Cenchrus  agrimonioides — b  

Oahu  1 5 — Cenchrus  agrimonioides— c  

Oahu  15 — Cenchrus  agnmonioides — d  

Oahu  1 — Centaurium  sebaeoides — a  

Oahu  27 — Centaurium  sebaeoides — b  

Oahu     1—Chamaesyce    celastroides    var. 

kaenana — a. 
Oahu    3 — Chamaesyce    celastroides    var. 

kaenana — b. 
Oahu    ^—Chamaesyce    celastroides    var. 

kaenana — c. 
Oahu    S— Chamaesyce    celastroides    var. 

kaenana — d. 
Oahu    35 — Chamaesyce    celastroides    var. 

kaenana — e. 

Oahu  20— Chamaesyce  deppeana — a  

Oahu  35 — Chamaesyce  deppeana— t  

Oahu  4 — Chamaesyce  herbstii—a  

Oahu  15 — Chamaesyce  herbstii—b  

Oahu  15 — Chamaesyce  herbstii—c 

Oahu  9 — Chamaesyce  kuwaleana — a 

Oahu  11 — Chamaesyce  kuwaleana — b 

Oahu  12 — Chamaesyce  kuwaleana — c  

Oahu  15 — Chamaesyce  kuwaleana — d  

Oahu  22 — Chamaesyce  kuwaleana — e 

Oahu  23 — Chamaesyce  kuwaleana— i 

Oahu  26 — Chamaesyce  kuwaleana — g 

Oahu  20 — Chamaesyce  rockii—a 

Oahu  20 — Chamaesyce  rockii — b 

Oahu  20 — Chamaesyce  rockii — c 

Oahu  4 — Colubnna  oppositifolia — a 

Oahu  4 — Ctenitis  squamigera — a  

Oahu  4 — Cyanea  acuminata — a 

Oahu  20 — Cyanea  acuminata — b 

Oahu  20 — Cyanea  cnspa — a  

Oahu  20 — Cyanea  crispa—b  

Oahu  21 — Cyanea  cnspa — c  

Oahu  35 — Cyanea  crispa—6  

Oahu       20— Cyanea      gnmesiana      ssp. 

grimesiana—a. 
Oahu       35 — Cyanea       grimesiana       ssp. 

gnmesiana — b 
Oahu  4 — Cyanea  grimesiana  ssp  obatae — a 
Oahu  15 — Cyanea  grimestar)a  ssp.  obatae — 

b. 


453  ha  (1,120  ac)  .. 
26  ha  (65  ac)  

41  ha(102ac)  

i  ha  (2  ac)  ""!!"!!!!! 

30  ha  (74  ac)  

606  ha  (1,500  ac)  .. 
23  ha  (58  ac)  

176  ha  (436  ac)  

25  ha  (62  ac)  

1  ha  (2  ac)  

60  ha  (149  ac)  

21  ha  (51  ac)  

42  ha  (104  ac)  

3  ha  (Sac)  

77  ha  (191  ac)  

121  ha  (300  ac)  

529  ha  (1,306  ac)  .. 
40  ha  (99  ac)  

61  ha  (149  ac)  

30  ha  (74  ac)  

233  ha  (571  ac)  

4  ha  (11  ac)  

43  ha  (107  ac)  

32  ha  (80  ac)  

1  ha  (2  ac)  

3  ha  (8  ac)  

16  ha  (40  ac)  

429  ha  (1,059  ac)  .. 

19  ha  (47  ac)  

37  ha  (92  ac)  

117  ha  (288  ac)  

1  ha  (3  ac)  

6  ha  (15  ac)  

26  ha  (63  ac)  

612  ha  (1,512  ac)  .. 

8  ha  (20  ac)  

85  ha  (210  ac)  

766  ha  (1.894  ac)  .. 

120  ha  (297  ac)  

82  ha  (205  ac)  

916  ha  (2.260  ac)  .. 
958  ha  (2,367  ac)  .. 
597  ha  (1,475  ac)  .. 

114  ha  (282  ac)  

1,041  ha  (2,573  ac) 
342  ha  (845  ac)  

149  ha  (367  ac)  

523  ha  (1.289  ac)  .. 
1  ha  (1  ac)  


151  ha  (372  ac)  

105  ha  (259  ac)  ..... 
il2ha(278ac)  

31  ha  (75  ac)  ......... 

91  ha  (225  ac)  ••"•" 
25i3  ha  (624  ac)  I^^ 

2100  ha  (495  ac)  

117  ha  (290  ac)  

<1  ha  (<1  ac)  

4  ha  (9  ac)  

237  ha  (585  ac)  

14  ha  (33  ac)  

2  ha  (6  ac)  

47  ha  (116  ac)  

21  ha  (53  ac)  

67  hia  (166  ac) "!""' 

214  ha  (527  ac)  

25  ha  (63  ac)  

173  ha  (429  ac)  

16  ha  (41  ac)  

f,622  ha  (2!525  ac) 
873  ha  (2,158  ac)  .. 
3.243  ha  (8,010  ha) 

188  ha  (465  ac)  

295  ha  (728  ac)  

2,292  ha  (5,661  ac) 

181  ha  (447  ac)  

184  ha  (454  ac)  ..... 


49  ha  (121  ac)  .... 
32  ha  (80  ac)  

<1  tia  (<1  ac) 

27ba'(68ac)  "!'" 
34  ha  (83  ac)  

164  ha  (405  ac).! 

5«5ha(i"446ac) 
20  ha  (49  ac)  ...... 

<1  ha  (<1  ac)  ...... 


604  ha  (1,492  ac) 

26  ha  (65  ac) 

41  ha  (102  ac) 
49  ha  (121  ac) 
33  ha  (81  ac) 
30  ha  (74  ac) 
711  ha  (1,759  ac) 
23  ha  (58  ac) 
112  ha  (278  ac) 
176  ha  (436  ac) 

25  ha  (62  ac) 
32  ha  (76  ac) 

60  ha  (149  ac) 
21  ha  (51  ac) 

42  ha  (104  ac) 
94  ha  (233  ac) 
77  ha  (191  ac) 
374  ha  (924  ac) 
529  ha  (1,306  ac) 
40  ha  (99  ac) 
200  ha  (495  ac) 
117  ha  (290  ac) 

61  ha  (149  ac) 
30  ha  (74  ac) 
233  ha  (571  ac) 

4  ha  (11  ac) 

43  ha  (107  ac) 

36  ha  (89  ac) 
238  ha  (587  ac) 

17  ha  (41  ac) 

18  ha  (46  ac) 
429  ha  (1,059  ac) 
47  ha  (116  ac) 
21  ha  (53  ac) 

27  ha  (68  ac) 
53  ha  (130  ac) 

37  ha  (92  ac) 

184  ha  (454  ac) 
1  ha  (3  ac) 

6  ha  (15  ac) 

26  ha  (63  ac) 
826  ha  (2.039  ac) 
197  ha  (488  ac) 
258  ha  (639  ac) 
782  ha  (1,935  ac) 
120  ha  (297  ac) 
82  ha  (205  ac) 
2,522  ha  (6,231  ac) 
1,831  ha  (4.525  ac) 
3,860  ha  (9,534c) 
302  ha  (747  ac) 
1,336  ha  (3,301  ac) 
2,634  ha  (6,506  ac) 

330  ha  (814  ac) 

523  ha  (1.289  ac) 

185  ha  (455  ac) 
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Table  3.— Approximate  Critical  Habitat  Designated  Area  by  Unit  and  Landownership  or  Jurisdiction,  Oahu, 

City  and  County  of  Honolulu,  Hawaii  i— Continued 


Unit  name 


obatae— 


Oahu  15 — Cyanea  grimesiana  ssp.  obatae — 

c. 
Oahu  15 — Cyanea  grimesiana  ssp 

d. 
Oahu  20 — Cyanea  humboltiana — a  ... 
Oahu  20 — Cyanea  humboltiana— i)  ... 
Oahu  20 — Cyanea  humboltiana— c  ... 
Oahu  20 — Cyanea  humboltiana— 6  ... 
Oahu  35 — Cyanea  humboltiana — e  ... 
Oahu  20 — Cyanea  koolauensis—a  .... 
Oahu  20 — Cyanea  koolauensis — b  .... 
Oahu  35 — Cyanea  koolauensis— c  .... 
Oahu  35 — Cyanea  koolauensis— d  .... 

Oahu  4 — Cyanea  longiflora—a  

Oahu  4 — Cyanea  longiflora — b  

Oahu  19 — Cyanea  longiflora — c  

Oahu  15 — Cyanea  pinnatifida— a  

Oahu  15 — Cyanea  pinnatifida — b  

Oahu  15 — Cyanea  pinnatifida— c  

Oahu  20 — Cyanea  st.-johnii—a  , 

Oahu  35 — Cyanea  st.-Johnii—b  

Oahu  4 — Cyanea  superbet—a 

Oahu  4 — Cyanea  superba — b 

Oahu  4 — Cyanea  superba — c 

Oahu  35 — Cyanea  superba— 6 

Oahu  20 — Cyanea  truncata—a 

Oahu  21 — Cyanea  truncate — b 

Oahu  1— Cyperus  trachysanthos—a  .. 
Oahu  2b— Cyperus  trachysanthos—b 
Oahu  29 — Cyperus  trachysanthos — c 
Oahu  36 — Cyperus  trachysanthos— d 

Oahu  4 — Cyrtandra  dentata — a  

Oahu  35 — Cyrtandra  polyantha — a  ...:. 
Oahu  20 — Cyrtandra  subumbellata—a 
Oahu  20— Cyrtandra  subumbellata—b 

Oahu  20— Cyrtandra  viridiflora—a 

Oahu  4 — Delissea  subcordata — a  

Oahu  15 — Delissea  subcordata — b  .... 

Oahu  15 — Delissea  subcordata — c 

Oahu  15 — Delissea  subcordata — d  .... 
Oahu  35— Delissea  subcordata — e  .... 

Oahu  35 — Delissea  sut>cordata—i  

Oahu  35 — Diellia  erecta—a  

Oahu  4 — Diellia  falcate — a 

Oahu  4 — Diellia  falcate— b 

Oahu  ^S— Diellia  fatoata—c 

Oahu  15— Diellia  fatata—d 

Oahu  15 — Diellia  unisora — a  

Oahu  4 — Diplazium  molokaiense — a  ... 
Oahu  4 — Dubautia  herbstobatae — a  .... 
Oahu  4 — Dubautia  herbstobatae — b  .... 
Oahu  7— Dubautia  herbstobatae— c  .... 
Oahu  4 — Eragrostis  fosbergii—a  .......... 

Oahu  4 — Eugenia  koolauensis—a 

Oahu  19 — Eugenia  koolauensis— b 

Oahu  20 — Eugenia  koolauensis — c  

Oahu  3 — Euphorbia  haeleeleana — a  ... 
Oahu  4 — Euphorbia  haeleeleana — b  ... 
Oahu  4 — Flueggea  neowawraea — a  .... 

Oahu  15 — Gardenia  mannii—a 

Oahu  20 — Gardenia  mannii—b 

Oahu  20 — Gardenia  mannii—c 

Oahu  4 — Gouania  meyenii—a 

Oahu  4 — Gouania  meyenii—b 

Oahu  15 — Gouania  meyenii—c  

Oahu  31 — Gouania  meyenii—d 

Oahu  2 — Gouania  vitifolia—a  

Oahu  3 — Gouania  vitifolia—b 

Oahu  S^Gouania  vitifolia — c 

Oahu  4 — Gouania  vitifolia — d  

Oahu  4 — Gouania  vitifolia— e  


State/local 


<1  ha  (1  ac) 


398  ha  (982  ac)  .. 

24  ha  (61  ac)  

88  ha  (219  ac)  

20  ha  (48  ac)  

493  ha  (1,221  ac) 

94  ha  (233  ac)  

68  ha  (170  ac)  

209  ha  (517  ac)  ... 
181  ha  (448  ac)  ... 
362  ha  (894  ac)  ... 

61  ha(150ac)  

243  ha  (602  ac)  ... 


47  ha  (118  ac)  . 
39  ha  (96  ac)  .... 

2  ha  (6  ac)  

116  ha  (286  ac) 
20  ha  (49  ac)  .... 

48  ha  (120  ac)  .. 
176  ha  (434  ac) 
85  ha  (208  ac)  .. 
102  ha  (252  ac) 


Private 


34  ha  (84  ac)  .. 
83  ha  (204  ac) 


105  ha  (259  ac) 
103  ha  (254  ac) 
212  ha  (522  ac) 
137  ha  (340  ac) 
45  ha  (110  ac)  .. 
374  ha  (924  ac) 
254  ha  (629  ac) 


131  ha  (322  ac) 


<1  ha  (<1  ac) 

240  ha  (593  ac)  .. 
123  ha  (305  ha)  .. 
303  ha  (747  ac)  .. 
115  ha  (286  ac)  .. 
183  ha  (453  ac)  .. 
170  ha  (420  ac)  .. 
900  ha  (2,226  ac) 

59  ha  (146  ac)  

78  ha  (194  ac)  ..... 
8  ha  (20  ac)  

4  ha  (10  ac)  

5  ha  (13  ac)  „. 

307  ha  (758  ac)  ... 
112  ha  (277  ac)  ... 
589  ha  (1,455  ac) 


505  ha  (1,247  ac) 
762  ha  (1,879  ac) 


81  ha  (199  ac)  

154  ha  (380  ac)  ... 

42  ha  (104  ac)  

129  ha  (318  ac)  ... 
414  ha  (1,023  ac) 
12  ha  (29  ac)  


78  ha  (192  ac)  .. 
240  ha  (593  ac) 


.88  ha  (217  ac)  .... 

1  ha  (3  ac)  

173  ha  (430  ac)  .. 
59  ha  (148  ac)  .... 

22  ha  (54  ac)  

23  ha  (58  ac)  

7ha(17ac)  

68  ha  (167  ac)  .:.. 
139  ha  (340  ac)  .. 

12  ha  (29  ac)  

76  ha  (191  ac)  .... 

3  ha  (7  ac)  

81  ha  (199  ac)  .... 
114  ha  (280  ac)  .. 

38  ha  (94  ac)  

71  ha(176ac)  

14  ha  (38  ac)  

94  ha  (233  ac)  

845  ha  (2,087  ac) 


«el  ha  (<1  ac) 


111  ha(275ac) 
51  ha  (127  ac)  .. 


262  ha  (648  ac) 


266  ha  (658  ac) 
206  ha  (510  ac) 


Federal 


3  ha  (5  ac) 


1  ha  (3  ac)  

Ill  ha(277ac)  ..:... 
1,129  ha  (2,793  ac) 
151  ha  (374  ac)  


206  ha  (509  ac) 

2  ha  (6  ac)  

220  ha  (545  ac) 
32  ha  (78  ac)  .... 
81  ha  (200  ac)  .. 
204  ha  (504  ac) 
128  ha  (314  ac) 
120  ha  (301  ac) 


Total 


43  ha  (107  ac) 


67  ha  (167  ac) 
71  ha(176ac) 


314  ha  (776  ac)  .. 
170  ha  (419  ac)  ,. 
253  ha  (626  ac)  .. 


4  ha  (10  ac)  .... 
<1  ha  (<1  ac)  .. 
41  ha  (10.?  ac) 


206  ha  (509  ac) 


20  ha  (48  ac) 


1.311  ha  (3,239  ac) 


<1  ha  (<1  ac) 


34  ha  (84  ac) 

83  ha  (205  ac)  . 

503  ha  (1.241  ac) 
127  ha  (315  ac) 
300  ha  (741  ac) 
160  ha  (393  ac) 
538  ha  (1.331  ac) 
468  ha  (1.157  ac) 
322  ha  (799  at) 

209  ha  (517  ac) 
312  ha  (770  ac) 
362  ha  (894  ac) 
61  ha(150ac) 
324  ha  (801  ac) 
154  h.a  (380  ac) 
42  ha  (104  ac) 
129  ha  (318  ac) 
697  ha  (1.723  ac) 
135  ha  (334  ac) 
303  ha  (747  ac) 
115  ha  (286  ac) 
184  ha  (456  ac) 
281  ha  (697  ac) 
2,029  ha  (5.019  ac) 

210  ha  (520  ac) 
78  ha  (194  ac) 
8  ha  (20  ac) 

4  ha  (10  ac) 

5  ha  (13  ac) 
307  ha  (758  ac) 
190  ha  (469  ac) 
829  ha  (2,048  ac) 
67  ha  (167  ac) 
782  ha  (1,932  ac) 
764  ha  (1,885  ac) 
220  ha  (545  ac) 
32  ha  (78  ac) 

81  ha  (200  ac) 

292  ha  (721  ac) 
129  ha  (317  ac) 

293  ha  (731  ha) 
59  ha  (148  ac) 
22  ha  (54  ac) 
341  ha  (844  ac) 
178  ha  (437  ac) 
362  ha  (894  ac) 
139  ha  (340  ac) 
12  ha  (29  ac) 
76  ha  (191  ac) 
3  ha  (7  ac) 

81  ha(199ac) 
114  ha  (280  ac) 
149  ha  (369  ac) 
122  ha  (303  ac) 
14  ha  (38  ac) 
356  ha  (881  ac) 
845  ha  (2,087  ac) 
266  ha  (658  ac) 
206  ha  (510  ac) 
1,311  ha  (3,239  ac) 

47  ha  (118  ac) 
39  ha  (96  ac) 
208  ha  (515  ac) 
116  ha  (286  ac) 
20  ha  (49  ac) 

48  ha(120  ac) 
196  ha  (482  ac) 
85  ha  (208  ac) 
102  ha  (252  ac) 
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Unit  name 


Oahu  4 — Gouania  vitifolia — ♦  

Oahu  4 — Gouania  vitifolia — g  

Oahu  8 — Gouania  vitifolia — h  

Oahu  15 — Hedyotis  coriacea—e  

Oahu  35 — Hedyotis  coriacea—b  

Oahu  4 — Hedyotis  degeneri—a  

Oahu  4 — Hedyotis  degeneri—b 

Oahu  4 — Hedyotis  parvjjia — a 

Oahu  15 — Hedyotis  parvula — b 

Oahu  15 — Hedyotis  parvula — c  

Oahu  15 — Hedyotis  parvula— d  

Oahu  4 — Hesperomannia  artiorescens — a  .... 
Oahu  20 — Hesperomannia  art>orescens — b  .. 

Oahu  4 — Hesperomannia  arbuscula — a  

Oahu  4 — Hesperomannia  arbuscula — b  

Oahu  15 — Hesperomannia  arbuscula — c  

Oahu  15 — Hesperomannia  arbuscula — d  

Oahu  15 — Hesperomannia  arbuscula — e  

Oahu  1 — Hibiscus  brackenridgei—a 

Oahu  4 — Hibiscus  brackenridgei—b 

Oahu  5 — Hitjiscus  brackenridgei—c  

Oahu  4 — Isodendrion  laurifoiium—a 

Oahu  4 — Isodendrion  laurlfolium — b 

Oahu  35 — Isodendrion  laurifolium—c  

Oahu  4 — Isodendrion  longifolium — a  

Oahu  20 — Isodendrion  longifolium — b 

Oahu  5 — Isodendrion  pyrifolium—a 

Oahu  16 — Isodendrion  pyrifolium — b 

Oahu  1 7 — Isodendrion  pyrifolium — c  

Oahu  4 — Labordia  cyrtandrae — a  

Oahu  20 — Labordia  cyrtandrae— b  

Oahu  20 — Labordia  cyrtandrae — c  

Oahu  4 — Lepidium  arbuscula — a 

Oahu  15 — Lepidium  arbuscula — b  ...: 

Oahu  15 — Lepidium  arbuscula — c  

Oatiu         4 — Lipochaela         lobata        var. 

leptophylla — a. 
Oahu        15 — Lipochaeta        lobata        var. 

leptophylla — b. 

Oahu  4 — Lipochaeta  tenuifolia — a  

Oahu  4 — Lipochaeta  tenuifolia — b 

Oahu  4 — Lipochaeta  tenuifolia — c  ;... 

Oahu      20 — Lobelia      guadichaudii      ssp. 

koolauensis — a. 

Oahu  30 — Lobelia  monostachya — a  

Oahu  22 — Lobelia  monostachya — b 

Oahu  33 — Lobelia  monostachya — c  .-. 

Oahu  35 — Lobelia  monostachya — d  

Oahu  4 — Lobelia  niihauensis—a  

Oahu  17 — Lobelia  niihauensis — b  

Oahu  20 — Lobelia  oahuensis — a  

Oahu  35 — Lobelia  oahuensis — b 

Oahu  20 — Lysimachia  filifolia—a  

Oahu  4 — Mariscus  pennatiformis — a 

Oahu  4 — r^ariscus  pennatiformis — b 

Oahu  13 — Marsilea  villosa — a  

Oahu  14 — Marsilea  villosa — b  

Oahu  28 — Marsilea  villosa— c 

Oahu  29 — Marsilea  villosa — d  

Oahu  36 — Marsilea  villosa — e  

Oahu  20 — Melicope  lydgatei—a  

Oahu  4 — Melicope  pallida — a  

Oahu  15 — Melicope  pallida — b  

Oahu  15 — Melicope  pallida — c  

Oahu  15 — Melicope  pallida — d  

Oahu  15 — Melicope  pallida — e  

Oahu  15 — Melicope  saint-johnii— a  

Oahu  15 — Melicope  saint-johnii — b  

Oahu  20— Myrsine  juddii— a  

Oahu  3 — Neraudia  angulata—a 

Oahu  4 — Neraudia  angulata — b 


State/local 


27  ha  (67  ac)  

17  ha  (42  ac)  

41  ha  (101  ac)  .... 

9  ha  (22  acj  "".!!. 
917  ha  (2.265  ac) 

12  ha  (29  ac)  

387  ha  (956  ac)  .. 

42  ha  (105  ac)  .... 
20  ha  (48  ac)  

122  ha  (301  ac)  .. 
405  ha  (1.001  ac) 
597  ha  (1,472  ac) 

32  ha  (78  ac)  

2  ha  (4  ac)  

2  ha  (4  ac)  

3  ha  (5  ac)  

20  ha  (49  ac)  

75  ha  (185  ac)  .... 

23  ha  (56  ac)  

616  ha  (1.524)  ... 
62  ha  (154  ac)  .... 
109  ha  (270  ac)  .. 
529  ha  (1,306  ac) 

29  ha  (71  ac)  

129  ha  (317  ac)  .. 
73  ha  (181  ac)  .... 
161  ha  (397  ac)  .. 
472  ha  (1,168  ac) 
205  ha  (508  ac)  .. 
330  ha  (813  ac)  .. 
38  ha  (94  ac)  

38  ha  (93  ac)  

139  ha  (345  ac)  .. 

207  ha  (514  ac)  .. 

23  ha  (57  ac)  

66  ha  (167  ac)  .... 
118  ha  (292  ac)  .. 
371  ha(915ac)  .. 

48  ha  (118  ac)  .... 

1  ha  2  (ac)  

70  ha  (173  ac)  .... 

123  ha  (303  ac)  .. 
44  ha  (108  ac)  .... 
41  ha  (102  ac)  .... 
204  ha  (504  ac)  .. 
139  ha  (342  ac)  .. 
992  ha  (2,450  ac) 
166  ha  (410  ac)  .. 
171  ha  (421  ac)  .. 

7ha(18ac)  

5  ha  (11  ac)  

6ha(14ac)  

351  ha  (864  ac)  .. 
846  ha  (2.089  ac) 

2  ha  (5  ac)  

10  ha  (25  ac)  

2  ha  (6  ac)  

28  ha  (69  ac)  

386  ha  (954  ac)  .. 

39  ha  (97  ac)  

83  ha  (205  ac)  .... 


Private 


<1  ha  (1  ac)  

23  ha  (57  ac)  

185  ha  (458  ac)  

155  ha  (382  ac)  

22  ha  (54  ac)  

3  ha  (7  ac)  

184  ha  (455  ac)  

161  ha  (398  ac)  ...'. 

23  ha  (56  ac)  

67  ha  (167  ac)  

58  ha  (144  ac)  

485  ha  (1.200  ac)  .. 
<1  ha  (<1  ac)  

168  ha  (414  ac)  ..... 
23  ha  (57  ac)  

1  ha  (3  ac)  ....'. 

I  ha  (1  ac)  ..., 

« 

123  lia  (305  acj  

412  ha  (1,017  ac)  .. 

6  ha  (16  ac)  

53  ha  (131  ac)  

458  ha  (1,132  ac)  .. 

II  ha(32ac)  

46  ha  (113  ac)  ....:.. 

<1  ha  (1  ac)  

367  ha  (906  ac)  

240  ha  (593  ac)  

13  ha  (32  ac)  

512  ha  (1,263  ac)  .. 

2,613  ha  (6,458  ac) 

9  ha  (21  ac)  

174  ha  (431  ac)  

243  ha  (602  ac)  

242  ha  (598  ac)  

149  ha  (368  ac)  

291  ha(719ac)  

7  ha  (17  ac)  


Federal 


8  ha  (19  ac)  

31  ha  (77  ac)  

30  ha  (74  ac)  

<1  ha  (<1  ac) 

162  ha  (399  ac)  .. 

74  ha  (183  acj  .... 
61  ha  (151  ha)  .... 

274  ha  (676  ac)  .. 
97  ha  (241  ac)  .... 

3  ha  (8  ac)  

46ha(114ac)  .... 
8  ha  (21  ac)  

10  ha  (25  ac)  

7  ha  (18  ac)  

535  ha  (1,323  ac) 

27  ha  (66  ac)  

10  ha  (26  ac)  

<1  ha  (<1  ac)  

37  ha  (92  ac)  

273  ha  (674  ac)  .. 


Total 


27  ha  (67  ac) 
17  ha  (43  ac) 
64  ha  (158  ac) 
185  ha  (458  ac) 
164  ha  (404  ac) 
917  ha  (2,265  ac) 
12  ha  (29  ac) 
387  ha  (956  ac) 
8  ha  (19  ac) 
95  ha  (236  ac) 
50  ha  (122  ac) 
125  ha  (308  ac) 
589  ha  (1,456  ac) 
597  ha  (1,472  ac) 
32  ha  (78  ac) 
163  ha  (402  ac) 
25  ha  (60  ac) 
70  ha  (172  ac) 
78  ha  (193  ac) 
560  ha  (1,385  ac) 
23  ha  (56  ac) 

616  ha  (1,524  ac) 
62  ha  (154  ac) 
277  ha  (684  ac) 
552  ha  (1,363  ac) 
162  ha  (399  ac) 
30  ha  (74  ac) 
130  ha  (318  ac) 
73  ha  (181  ac) 
161  ha  (397  ac) 
595  tia  (1,473  ac) 

617  ha  (1,525  ac) 
330  ha  (813  ac) 
118  ha  (293  ac) 
99  ha  (244  ac) 
139  ha  (345  ac) 

534  ha  (1,321  ac) 

23  ha  (57  ac) 
66  ha  (167  ac) 
118  ha  (292  ac) 
926  ha  (2,288  ac) 

59  ha  (150  ac) 
47  ha  (115  ac) 
70  ha  (174  ac) 
493  ha  (1,217  ac) 
44  ha  (108  ac) 
41  ha  (102  ac) 
490  ha  (1.211  ac) 
152  ha  (374  ac) 
1,512  ha  (3,734  ac) 
166  ha  (410  ac) 
171  ha  (421  ac) 
10  ha  (25  ac) 
7ha(18ac) 
7  ha  (18  ac) 

5  ha  (11  ac) 

6  ha  (14  ac) 
3,499  ha  (8.645  ac) 
855  ha  (2.110  ac)  > 
174  ha  (431  ac) 

29  ha  (71  ac) 
20  ha  (51  ac) 

243  ha  (602  ac) 

244  ha  (604  ac) 
214  ha  (529  ac) 
950  ha  (2,347  ac) 
39  ha  (97  ac) 

90  ha  (222  ac) 


n 


Table  3.— Approximate  Critical  Habitat  Designated  Area  by  Unit  and  Undownership  or  Jurisdiction,  Oahu. 

City  and  County  of  Honolulu,  Hawaii  '— Continued 


Unit  name 


Oahu  4 — Neraudia  angulata — c 

Oahu  4 — Neraudia  angulata — d 

Oahu  4 — Neraudia  angulata — e 

Oahu  15 — Neraudia  angulata — ^f 

Oahu  3 — Nototrichium  humile—a  

Oahu  4 — Nototrichium  humile — b  

Oahu  4 — Nototrichium  humile — c  

Oahu  4 — Nototrichium  humile — d  

Oahu  4 — Peucedanum  sandwicense — a 
Oahu  20 — Phlegmariurus  nutans — a  ...... 

Oahu  4 — Phyllostegia  hirsuta — a 

Oahu  15 — Phyllostegia  hirsuta— b 

Oahu  15 — Phyllostegia  hirsuta— c 

Oahu  20— Phyllostegia  hirsuta— 6 

Oahu  4 — Phyllostegia  kaalaensis—a 

Oahu  4 — Phyllostegia  kaalaensis—b 

Oahu  4 — Phyllostegia  kaalaensis — c 

Oahu  4 — Phyllostegia  kaalaensis— d 

Oahu  4 — Phyllostegia  kaalaensis — e 

Oahu  15 — Phyllostegia  kaalaensis — ^f 

Oahu  1 5 — Phyllostegia  mollis — a  

Oahu  15 — Phyllostegia  mollis — b  

Oahu  15 — Phyllostegia  pan/iflora— a 

Oahu  15 — Phyllostegia  pan/iflora— b 

Oahu  15 — Phyllostegia  parviflora — c  

Oahu^O — Phyllostegia  parviflora — d 

Oahu  4 — Plantago  princeps — a  

Oahu  4 — Plantago  princeps — b  

Oahu  1 5 — Plantago  princeps — c  

Oahu  20 — Plantago  princeps — d  

Oahu  20 — Plantago  princeps — e  

Oahu  20 — Platanthera  holochila—a  

Oahu  20— Platanthera  holochila—b  

Oahu  20— Pteris  lidgatei—a  

Oahu  20— Pteris  lidgatei—b  

Oahu  20— Pteris  lidgatei—c 

Oahu  4 — Sanicula  mariversa — a  

■  Oahu  4 — Sanicula  mariversa — b  

Oahu  4 — Sanicula  mariversa — c 

Oahu  6 — Sanicula  mariversa — d  

Oahu  15 — Sanicula  mariversa — e  

Oahu  15 — Sanicula  mariversa — f  

Oahu  20 — Sanicula  purpurea — a 

Oahu  3 — Schiedea  hookeri—a  

Oahu  4 — Schiedea  hookeri — b  

Oahu  4— Schiedea  hookeri— c  

Oahu  4 — Schiedea  hookeri — d  

Oahu  15 — Schiedea  hookeri— e  

Oahu  15 — Schiedea  hookeri— f  

Oahu  15 — Schiedea  hookeri — g 

Oahu  4 — Schiedea  kaalae—a  

Oahu  15 — Schiedea  kaalae—b  

Oahu  15 — Schiedea  kaalae—c 

Oahu  15 — Schiedea  kaalae—d  

Oahu  20 — Schiedea  kaalae—e  

Oahu  2\— Schiedea  kaalae—f  

Oahu  1 — Schiedea  kealiae — a 

Oahu  4 — Schiedea  nuttallii—a 

Oahu  15 — Schiedea  nuttallii — b 

Oahu  15 — Schiedea  nuttallii— c 

Oahu  ^-Sesbania  tomentosa—a  

Oahu  18 — Sesbania  tomentosa — b  

Oahu  4 — Silene  lanceolata — a 

Oahu  15 — Silene  perimanii — a  i 

Oahu  15 — Silene  perimanii— b  

Oahu  15 — Silene  perimanii— c 

Oahu  15 — Silene  perimanii— d  

Oahu  4 — Solanum  sandwicense — a  

Oahu  15 — Solanum  sandwicense-^ 

Oahu  15 — Solanum  sandwicense — c  .' 

Oahu  5 — Spermolepis  hawaiiensis—a  


State/local 


298  ha  (736  ac)  .. 

33  ha  (81  ac)  

40  ha  (98  ac)  

17  ha  (44  ac)  

20  ha  (51  ac)  , 

168  ha  (416  ac)  .. 

55  ha  (138  ac)  

30  ha  (75  ac)  

76  ha  (186  ac)  

713  ha  (1,762  ac) 
113  ha  (282  ac)  .'.. 
1  ha  (2  ac)  


719  ha  (1,777  ac) 

57  ha  (141  ac)  

589  ha  (1,456  ac) 
119  ha  (295  ac)  ... 

28  ha  (69  ac)  

16  ha  (39  ac)  


19  ha  (46  ac)  

366  ha  (903  ac)  ... 

22  ha  (56  ac)  

710  ha  (1,755  ac) 
248  ha  (612  ac)  ... 
31  ha  (78  ac)  


101  ha  (250  ac) 

5ha(12ac)  

113  ha  (281  ac) 
29  ha  (73  ac)  .... 


18  ha  (46  ac) 


Private 


61  ha(152ac)  .. 
181  ha  (448  ac) 


514  ha  (1,269  ac) 


130  ha  (322  ac) 
69  ha  (171  ac)  .. 
285  ha  (706  ac) 


806  ha  (1,992  ac) 

15  ha  (37  ac)  

52  ha  (131  ac)  


99  ha  (246  ac)  .. 
194  ha  (477  ac) 


<1  ha  (<1  ac)  

847  ha  (2,091  ac) 
153  ha  (377  ac)  ... 
267  ha  (660  ac)  ... 

7ha(17ac)  

6  ha  (15  ac)  

25  ha  (61  ac)  .! 

3  ha  (8  ac)  


3  ha  (9  ac) 


33  ha  (81  ac)  

426  ha  (1,051  ac) 


371  ha(915ac)  ... 

6  ha  (15  ac)  

145  ha  (357  ac)  ... 
527  ha  (1,304  ac) 
1  ha  (1  ac)  


14  ha  (34  ac)  .... 
20  ha  (49  ac)  .... 
289  ha  (715  ac) 


10  ha  (25  ac) 
<1.  ha  (<1  ac) 


104  ha  (258  ac) 

<1  ha  (<1  ac)  .... 

<1  ha  (<1  ac)  .... 


5  ha  (12  ac) 


52  ha  (130  ac) 


Federal 


Total 


66  ha  (163  ac) 


398  ha  (983  ac) 
<1  ha  (<1  ac)  .... 


30  ha  (74  ac)  

152  ha  (376  ac)  .., 

85  ha  (210  ac)  

70  ha  (173  ac)  

21  ha  (51  ac)  

69  ha  (171  ac)  

436  ha  (J  ,078  ac) 


63  ha  (157  ac)  

733  ha  (1,810  ac) 
103  ha  (252  ac)  ... 

35  ha  (86  ac)  

4  ha  (9  ac)  

386  ha  (953  ac)  ... 

25  ha  (61  ac)  

577  ha  (1,424  ac) 


188  ha  (463  ac) 


160  ha  (394  ac) 


161  ha  (397  ac) 
111  ha(273ac) 


46  ha  (114  ac) 


134  ha  (331  ac) 
22  ha  (53  ac)  .... 
39  ha  (97  ac)  .... 

8  ha  (19  ac)  

99  ha  (245  ac)  .. 
49  ha  (121  ac)  .. 


14  ha  (34  ac)  . 
50  ha  (123  ac) 


140  ha  (346  ac) 
41  ha  (102  ac)  .. 
<1  ha  (<1  ac)  .... 


146  ha  (361  ac) 
78  ha  (192  ac)  .. 


20  ha  (51  ac)  I  1  ha  (2  ac) 


<1  ha  (<1  ac) 


36  ha  (89  ac) 
31  ha  (78  ac) 


298  ha  (736  ac) 
33  ha  (81  ac) 
40  ha  (98  ac) 
83  ha  (207  ac) 

20  ha  (51  ac) 
229  ha  (568  ac) 
236  ha  (586  ac) 
30  ha  (75  ac) 
76  ha  (186  ac) 
1,625  ha  (4,014  ac) 
113  ha  (282  ac) 
131  ha  (324  ac) 

69  ha  (171  ac) 
1.004  ha  (2.483  ac) 
57  ha  (141  ac) 
589  ha  (1.456  ac) 
122  ha  (304  ac) 

28  ha  (69  ac) 
16  ha  (39  ac) 
30  ha  (74  ac) 
152  ha  (376  ac) 
85  ha  (210  ac) 

70  ha  (173  ac) 

21  ha  (51  ac) 
69  ha  (171  ac) 
1.430  ha  (3,533  ac) 
15  ha  (37  ac) 

52  ha  (131  ac) 
63  ha  (157  ac) 
992  ha  (2,450  ac) 
297  ha  (729  ac) 
35  ha  (86  ac) 
165  ha  (407  ac) 
1 .233  ha  (3,044  ac) 
289  ha  (71 1  ac) 
844  ha  (2.084  ac) 
7  ha  (17  ac) 
6  ha  (15  ac) 
25  ha  (61  ac) 
3  ha  (8  ac) 
14  ha  (34  ac) 
39  ha  (95  ac) 
701  ha  (1.732  ac) 

22  ha. (56  ac) 
710  ha  (1,755  ac) 
248  ha  (612  ac) 
31  ha  (78  ac) 

14  ha  (34  ac) 
10  ha  (25  ac) 
83  ha  (204  ac) 
426  ha  (1.051  ac) 
134  ha  (331  ac) 
22  ha  (53  ac) 
39  ha  (97  ac) 
379  ha  (934  ac) 
105  ha  (260  ac) 
194  ha  (478  ac) 
527  ha  (1,304  ac) 
141  ha  (347  ac) 
41  ha  (102  ac) 
101  ha  (250  ac) 
5  ha  (12  ac) 
113  ha  (281  ac) 
65  ha  (162  ac) 
5ha(12ac) 
49  ha  (124  ac) 
52  ha(130ac) 
104  ha  (258  ac) 
146  ha  (361  ac) 
78  ha  (192  ac) 
21  ha  (53  ac) 
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Table  3.— Approximate  Critical  Habitat  Designated  Area  by  Unit  and  Landownership  or  Juri£|Diction,  Oahu, 

City  and  County  of  Honolulu,  Hawaii  i— Continued 


Unit  name 


Oahu  31 — Spermolepis  hawaiiensis — b 
Oahu  15 — Stenogyne  kanehoana — a  .... 
Oahu  15 — Stenogyne  kanehoana — b  .... 
Oahu  4 — Tetramolopium  filiforme — a  .... 


Oahu     4 — Tetramok)pium     lepidotum    ssp. 

lepidotum — a. 
Oahu     4 — Tetramolopium     lepidotum    ssp. 

lepidotum— t. 
Oahu    15 — Tetramolopium    lepidotum    ssp. 

lepidotum — c. 
Oahu    15 — Tetramolopium    lepidotum    ssp. 

lepidotum — d. 
Oahu    ^5— Tetramolopium    lepidotum    ssp. 

lepidotunh—e. 
Oahu    15 — Tetramolopium    lepidotum    ssp. 

lepidotum — f 
Oat\u  20— Tetraplasandra  gymnocarpa— a  ... 
Oahu  20 — Tetraplasandra  gymnocarpa — b  ... 
Oahu  20 — Tetraplasandra  gymnocarpa — c  ... 
Oahu  20 — Tetraplasandra  gymnocarpa — d  ... 
Oahu  35 — Tetraplasandra  gymnocarpa— e  ... 
Oa}iu  35 — Tetraplasnadra  gymnocarpa — f  .... 

Oahu  20— Trematolobelia  singulahs—a  

Oahu  20 — Trematolobelia  smgularis — b  

Oahu  34 — Trematolobelia  smgularis — c  

Oahu  35 — Trematolobelia  smgularis — d  

Oahu  35 — Trematolobelia  singularis—e  

Oahu  4 — Urera  kaalae—a  

Oahu  4 — Urera  kaalde — b  

Oahu  15 — Urera  kaalae—c 

Oahu  15 — Urera  kaalae—6  

Oahu  15 — Urera  kaalae — e  

Oahu  15 — Urera  kaalae— f  

Oahu  1— V/gna  o-wahuensis — a 

Oahu  24 — Vigna  o-wahuensis — b 

Oahu  25 — Vigna  o-wahuensis — c 

Oahu  26 — Vigna  o-wahuensis — d 

Oahu       4 — Viola       chamissoniana       ssp. 

chamissoniana — a. 
Oahu       4 — Viola       chamissoniana       ssp. 

chamissoniana — b 
Oahu       4 — Viola       chamissoniana       ssp. 

chamissoniana — c. 
Oahu       10 — Viola      chamissoniana      ssp. 

chamissoniana — d. 
Oahu  15 — Viola         chamissoniana         ssp. 

chamissoniana — e. 
Oahu       15 — Viola      chamissoniana      ssp. 

chamissoniana — f 

Oahu  20 — Viola  oahuensis — a 

Oahu  35 — Viola  oahuensis — b 

Grand  Total*  


State/local 


116  ha  (286  ac) 

1  ha  (2  ac)  

1  ha  (2  ac)  

Ill  ha(273ac) 
167  ha  (413  ac) 

23  ha  (56  ac)  .... 


34  ha  (84  ac) 
<1  ha  (1  ac)  .. 
37  ha  (92  ac) 


454  ha  (1,122  ac) 

71  ha  (175  ac)  

119  ha  (295  ac)  ... 
121  ha  (299  ac)  ... 
152  ha  (377  ac)  ... 
131  ha  (323  ac)  ... 

58  ha  (147  ac)  

1  ha  (3  ac)  

<1  ha  (1  ac)  

13  ha  (33  ac)  

23  ha  (56  ac)  

53  ha  (133  ac)  

17  ha  (43  ac)  


13  ha  (31  ac)  .... 

2  ha  (5  ac)  

180  ha  (447  ac) 

4  ha  (12  ac)  

4  ha  (9  ac)  

26  ha  (63  ac)  .... 
199  ha  (491  ac) 


10  ha  (25  ac) 
22  ha  (55  ac) 


402  ha  (994  ac) 
74  ha  (186  ac)  .. 


9.035  ha  (22.326  ac) 


Private 


138  ha  (342  ac) 
42  ha  (105  ac)  .. 


12  ha  (29  ac) 
1  ha  (2  ac)  .... 


182  ha  (450  ac) 


3  ha  (7  ac)  

32  ha  (79  ac)  .... 
292  ha  (723  ac) 
231  ha  (571  ac) 


82  ha  (205  ac) 
27  ha  (69  ac)  .. 
9  ha  (22  ac)  .... 
2  ha  (4  ac)  


3  ha  (8  ac) 


224  ha  (555  ac) 
35  ha  (87  ac)  .... 


80  ha  (197  ac) 


11  ha  (28  ac)  .... 
373  ha  (923  ac) 


Federal 


1  ha  (3  ac) 


11  ha(28ac)  .. 
48  ha  (120  ac) 


40  ha  (99  ac) 


1  ha  (3  ac)  .. 
<1  ha  (1  ac) 


<1  ha  (<1  ac) 
38  ha  (94  ac) 


6  ha  (15  ac)  ...... 

13  ha  (31  ac)  .... 

18  ha  (44  ac)  .... 

125  ha  (308  ac) 


Total 


132  ha  (327  ac) 
10  ha  (24  ac)  .... 


116  ha  (286  ac) 
140  ha  (347  ac) 
43  ha  (107  ac) 
111  ha(273ac) 
167  ha  (413  ac) 

23  ha  (56  ac) 

11  ha(28ac) 

94  ha  (233  ac) 

1  ha  (3  ac) 

259  ha  (641  ac) 

457  ha  (1.129  ac) 
235  ha  (581  ac) 
411  ha  (1,018  ac) 
362  ha  (894  ac) 
152  ha  (377  ac) 
213  ha  (528  ac) 
86  ha  (219  ac) 
10  ha  (26  ac) 

2  ha  (5  ac) 
13  ha  (33  ac) 
26  ha  (64  ac) 
53  ha  (133  ac) 
17  ha  (43  ac) 
224  ha  (555  ac) 
35  ha  (87  ac) 
51  ha  (125  ac) 
82  ha  (202  ac) 
180  ha  (447  ac) 
4  ha  (12  ac) 

4  ha  (9  ac) 
26  ha  (63  ac) 
199  ha  (491  ac) 

10  ha  (25  ac) 

22  ha  (55  ac) 

6  ha  (15  ac) 

13  ha  (31  ac) 

29  ha  (72  ac) 

900  ha  (2,225  ac) 
74  ha  (186  ac) 


10,985  ha  (27,143  ac)  l  2.254  ha  (5,571  ac) 


2.274  ha  (55.040  ac) 


'Area  differences  due  to  digital  mapping  discrepancies  between  TMK  data  (GDSI  2000)  and  USGS  coastline,  or  differences  due  to  rounding. 
*  Totals  take  into  consideration  overlapping  individual  species  units. 


Table  4.— Approximate  Final  Crit- 
ical Habitat  Area  (ha  (ac)),  Es- 
sential Area,  and  Excluded  Area 


Area  considered  essential  

33,179  ha 

81.987  ac 

Area  not  included  because  of 

10,905  ha 

species  management  or  pro- 

26,946 ac 

tection/Area  excluded 

under4(b)(2). 

Final  Critical  Habitat  

22  274  ha 

55,040  ac 

Critical  habitat  includes  habitat  for 
these  99  species  primarily  in  the  upland 
portions  of  Oahu,  as  well  as  some 
coastal  and  off-shore  lands.  Lands 
designated  as  critical  habitat  have  been 
divided  into  a  total  of  304  units.  A  brief 
description  of  each  unit  is  presented 
below. 

Oahu  4 — Abutilon  sandwicense — a 

This  unit  is  critical  habitat  for 
Abutilon  sandwicense  and  is  604  ha 


(1.492  ac)  on  State  (Mokuleia  Forest 
Reserve  and  Kaala  NAR)  and  private 
land,  containing  a  portion  of  Dupont ' 
Trail.  This  unit  provides  habitat  for  5 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Abutilon  sandwicense  and  is  currently 
occupied  by  56  individuals.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  necessary  for  the 
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expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 

^    contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  steep  slopes  or  gulches  in  dry 
to  mesic  lowland  forest.  This  unit  is 
geographically  separated  from  the  other 
five  imits  designated  as  critical  habitat 

^  for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  natiually 
occurring  catastrophic  event. 

Oahu  4 — Abutilon  sandwicense — b 

This  unit  is  critical  habitat  for 
Abutilon  sandwicense  and  is  26  ha  (65 
ac)  on  State  land.  This  unit  contains  no 
named  natural  features.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Abutilon 
sandwicense  and  is  currently  occupied 
by  40  individuals.  This  unit  is  essential 
to  the  conservation  of  the  species 
because  it  supports  an  extant  colony  of 
this  species  and  includes  habitat  that  is 
necessary  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  steep  slopes  or  gulches 
in  dry  to  mesic  lowland  forest.  This  unit 
is  geographically  separated  from  the 
other  five  units  designated  as  critical 
habitat  for  this  island-endemic  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Oahu  4 — Abutilon  sandwicense — c 

This  unit  is  critical  habitat  for 
Abutilon  sandwicense  and  is  41  ha  (102 
ac)  on  State  land.  This  unit  contains  no 
named  natural  features.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Abutilon 
sandwicense  and  is  ciurently  occupied 
by  4  individuals.  This  unit  is  essential 
to  the  conservation  of  the  species, 
because  it  supports  an  extant  colony  of 
this  species  and  includes  habitat  that  is 
necessary  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  steep  slopes  or  gulches 
in  dry  to  mesic  lowland  forest.  This  unit 
is  geographically  separated  from  the 
other  five  units  designated  as  critical 
habitat  for  this  island-endemic  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring,  catastrophic 
event. 


Oahu  15 — Abutilon  sandwicense — d 

This  unit  is  critical  habitat  for 
Abutilon  sandwicense  and  is  49  ha  (121 
ac)  on  Federal  land  (Honouliuli 
Preserve).  This  unit  provides  habitat  for 
one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Abutilon  sandwicense 
and  is  currently  occupied  by  2 
individuals.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  ciurenfly 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  steep  slopes  or  gulches 
in  dry  to  mesic  lowland  forest.  This  unit 
is  geographically  separated  from  the 
other  five  units  designated  as  critical 
habitat  for  this  island-endemic  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Oahu  15 — Abutilon  sandwicense— e 

This  unit  is  critical  habitat  for 
Abutilon  sandwicense  and  is  33  ha  (81 
ac)  on  State  and  Federal  land  (Lualualei 
Naval  Reservation).  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Abutilon 
sandwicense  and  is  currently  occupied 
by  7  individuals.  This  unit  is  essential 
to  the  conservation  of  the  species 
because  it  supports  an  extant  colony  of 
this  species  and  includes  habitat  that  is 
necessary  for  the  expansion  of  the 
present  population,  which  is  ciurently 
considered  nonviable.  The  habitat 
featiu-es  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  steep  slopes  or  gulches 
in  dry  to  mesic  lowland  forest.  This  imit 
is  geographically  separated  from  the 
other  five  units  designated  as  critical 
habitat  for  this  island-endemic  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by   • 
one  natiu"ally  occiuxing  catastrophic 
event. 

Oabu  1 7 — Abutilon  sandwicense — f 

This  unit  is  critical  habitat  for 
Abutilon  sandwicense  and  is  30  ha  (74 
ac)  on  State  land  (Nanakuli  Forest 
Reserve).  This  unit  provides  habitat  for 
one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Abutilon  sandwicense 
and  is  currently  occupied  by  115 
individuals.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 


and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  ciurently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  steep  slopes  or  gulches 
in  dry  to  mesic  lowland  forest.  This  unit 
is  geographically  separated  from  the 
other  five  imits  designated  as  critical 
habitat  for  this  island-endemic  species, 
in  order  to  avoid  all  recovery 
populations  from  being  ctestroyed  by 
one  naturally  occurring  catastrophic 
event; 

Oahu  20 — Adenophorus  perigns — a 

This  unit  is  critical  habitat  for 
Adenophorus  periens  and  is  711  ha 
(1,759  ac)  on  State  (Kaipapau  Forest 
Reserve,  Hauula  Forest  Reserve.  Sacred 
Falls  State  Park  .  and  Kahana  Valley 
State  Park)  and  private  land.  This  unit 
contains  portions  of  the  Summit  Trail 
and  Puu  Pauao  Summit.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Adenophorus 
periens  and  is  currently  unoccupied. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports 
habitat  that  is  essential  to  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to. 
tree  trunks  in  Metrosideros  polymorpha 
or  Metrosideros  rugosa  wet  forests.  This 
unit  is  geographically  se'parated  from 
critical  habitat  designated  on  Kauai, 
Molokai,  and  Maui  for  this  species  in 
order  to  avoid  all  recovery  populations 
being  destroyed  by  one  naturally- 
occurring  catastrophic  event. 

Oahu  4 — Alectryon  macrococcus — a 

This  is  critical  habitat  for  Alettryon 
macrococcus  and  is  23  ha  (58  ac)  on 
State  land.  This  imit  contains  no  named 
natural  features.  This  unit  provides 
habitat  for  one  population  of  100 
mature,  reproducing  individuals  of  the 
long-lived  perennial  Alectryon 
macrococcus  and  is  currently  occupied 
by  78  individuals.  This  unit  is  essential 
to  the  conservation  of  the  species 
because  it  supports  an  extant  colony  of 
this  species  and  includes  habitat  that  is 
essential  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  slopes,  ridges,  or  gulches 
within  mesic  lowland  forests.  This  unit 
is  geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Kauai,  Molokai,  and  Maui  for 
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this  species  in  order  to  avoid  all 
recovery  populations  being  destroyed  by 
one  naturally-occurring  catastrophic 

event. 

Oahu  1 5 — Alectryon  macrococcus — b 

This  is  critical  habitat  for  Alectryon 
macrococcus  and  is  112  ha  (278  ac)  on 
private  (Honouliuli  Preserve)  land.  This 
unit  contains  no  named  natural  features. 
This  unit  provides  habitat  for  one 
population  of  100  mature,  reproducing 
individuals  of  the  long-lived  perennial 
Alectryon  macrococcus  and  is  currently 
occupied  by  83  individuals.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  essential  for  the 
expansion  of  the  present  population, 
wliich  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  eue  essential 
for  this  species  include,  but  are  not 
limited  to,  slopes,  ridges,  or  gulches 
within  mesic  lowland  forests.  This  unit 
provides  for  one  population  within  this 
multi-island  species'  historical  range  on 
Oahu  that  is  geographically  separated 
from  critical  habitat  designated  on  Oahu 
and  other  islands  for  this  species  in 
order  to  avoid  all  recovery  populations 
being  destroyed  by  one  naturally- 
occurring  catastrophic  event. 

Oahu  4 — Alsinidendron  obovatum — a 

This  is  critical  habitat  for 
Alsinidendron  obovatum  and  is  1 76  ha 
(436  ac)  on  State  land  (Mokuleia  Forest 
Reserve  and  Pahole  NAR).  This  unit 
provides  habitat  for  five  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Alsinidendron 
obovatum  and  is  currently  occupied  by 
3  individuals.  This  unit  is  essential  to 
the  conservation  of  the  species  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
necessary  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  ridges  and  slopes  in 
lowland  diverse  mesic  forest  dominated 
by  Acacia  koa  and  Metrosideros 
polymorpha.  Although  we  do  not 
believe  that  enough  habitat  currently 
exists  to  reach  the  recovery  goal  of  8  to 
10  populations  for  this  species,  this  unit 
is  geographically  separated  from  the 
other  two  units  designated  as  critical 
habitat  for  this  island-endemic  species 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occiuring  catastrophic  event. 


Oahu  4 — Alsinidendron  obovatum — b 

This  is  critical  habitat  for 
Alsinidendron  obovatum  and  is  25  ha 
(62  ac]  on  State  land  (Waianae  Kai 
Forest  Reserve).  This  unit  contains  no 
named  natural  featiu^s.  This  imit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Alsinidendron 
obovatum  and  is  currently  unoccupied. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports 
habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
ridges  and  slopes  in  lowland  diverse 
mesic  forest  dominated  by  Acacia  koa 
and  Metrosideros  polymorpha. 
Although  we  do  not  believe  that  enough 
habitat  currently  exists  to  reach  the 
recovery  goal  of  8  to  10  populations  for 
this  species,  this  unit  is  geographically 
separated  from  the  other  two  units 
designated  as  critical  habitat  for  this 
island-endemic  species  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Oahu  15 — Alsinidendron  obovatum — c 

This  is  critical  habitat  for 
Alsinidendron  obovatum  and  is  32  ha 
(76  ac)  on  Federal  and  State  land 
(Nanakuli  Forest  Reserve),  containing  a 
portion  of  Palikea  Summit.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Alsinidendron 
obovatum  and  is  currently  unoccupied. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports 
habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
ridges  and  slopes  in  lowland  diverse 
mesic  forest  dominated  by  Acacia  koa 
and  Metrosideros  polymorpha. 
Although  we  do  not  believe  that  enough 
habitat  currently  exists  to  reach  the 
recovery  goal  of  8  to  10  populations  for 
this  species,  this  unit  is  geographically 
separated  from  the  other  two  units 
designated  as  critical  habitat  for  this 
island-endemic  species  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event.' 

Oahu  4 — Alsinidendron  trinerve — a 

This  unit  is  critical  habitat  for 
Alsinidedron  trinerve  and  is  60  ha  (149 
ac)  on  State  land  (Mokuleia  Forest 


Reserve,  Waianae  Kai  Forest  Reserve, 
and  Kaala  NAR),  containing  a  portion  of 
Kaala  Summit.  This  unit  provides 
habitat  for  4  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Alsinidedron  trinerve 
and  is  currently  occupied  by  10 
individuals.  This  imit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable.  The  habitat 
featiu^s  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  slopes  in  wet  forest  or  the 
wetter  portions  of  diverse  mesic  forest 
dominated  by  Metrosideros  polymorpha 
or  Ilex  anomala  and  Metrosideros 
polymorpha  montane  wet  forest.  We  do 
not  believe  that  enough  habitat 
currently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
species.  However,  we  have  identified 
habitat  for  an  additional  three 
populations  on  Army  lands  at  Schofield 
Barracks  Military  Reservation  (see 
"Analysis  of  Impacts  Under  Section 
4(b)(2):  Other  Impacts"). 

Oahu  2 — Bonamia  menziesii — a 

This  unit  is  critical  habitat  for 
Bonamia  menziesii  and  is  21  ha  (51  ac) 
on  State  land  (Kaena  Point  State  Park). 
This  unit,  in  combination  with  unit 
Oahu  3 — Bonamia  menziesii — b, 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Bonamia 
menziesii  and  is  currently  occupied  by 
4  individuals.  This  unit  is  essential  to 
the  conservation  of  the  species  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
necessary  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  steep  slopes  or  level 
ground  in  dry  or  mesic  forest  in  open  or 
closed  canopy.  This  imit,  together  with 
imit  Oahu  3 — Bonamia  menziesii — b,  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Kauai  and  Maui  for  this  species 
in  order  to  avoid  all  recovery 
populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  3 — Bonamia  menziesii — b 

This  unit  is  critical  habitat  for 
Bonamia  menziesii  and  is  42  ha  (104  ac) 
on  State  land  (Kaena  Point  State  Park 
and  Kuaokala  Forest  Reserve).  This  unit, 
in  combination  with  unit  Oahu  2 — 
Bonamia  menziesii — a,  provides  habitat 
for  one  population  of  300  mature, 
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reproducing  individuals  of  the  short- 
lived perennial  Bonamia  menziesii  and 
is  currently  occupied  by  18  individuals. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  steep  slopes  or  level  ground 
in  dry  or  mesic  forest  in  open  or  closed 
canopy.  This  unit,  together  with  units 
Oahu  2 — Bonamia  menziesii — a,  is 
geographically  separated  from  criticd 
habitat  designated  elsewhere  on  Oahu 
and  on  Kauai  and  Maui  for  this  species 
in  order  to  avoid  all  recovery 
populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  4 — Bonamia  menziesii — c 

This  unit  is  critical  habitat  for 
Bonamia  menziesii  and  is  94  ha  (233  ac) 
on  State  (Mokuleia  Forest  Reserve)  and 
private  land.  This  unit  contains  no 
named  natural  features.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Bonamia 
menziesii  and  is  currently  occupied  by 
5  individuals.  This  unit  is  essential  to 
the  conservation  of  the  species  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
necessary  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  steep  slopes  or  level 
ground  in  dry  or  mesic  forest  in  open  or 
closed  canopy.  This  unit  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Kauai  and  Maui  for  this  species 
in  order  to  avoid  all  recovery 
populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  1 7 — Bonamia  menziesii — d 

This  unit  is  critical  habitat  for 
Bonamia  menziesii  and  is  77  ha  (191  ac) 
on  State  land  (Nanakuli  Forest  Reserve). 
This  unit  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Bonamia  menziesii  and  is  currently 
occupied  by  one  individual.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 


for  this  species  include,  but  are  not 
limited  to,  steep  slopes  or  level  ground 
in  dry  or  mesic  forest  in  open  or  closed 
canopy.  This  unit  is  geographically 
separated  from  critical  habitat 
designated  elsewhere  on  Oahu  and  on 
Kauai  and  Maui  for  this  species  in  order 
to  avoid  all  recovery  populations  being 
destroyed  by  one  naturily-occurring 
catastrophic  event. 

Oahu  35 — Bonamia  menziesii — e 

This  unit  is  critical  habitat  for 
Bonamia  menziesii  and  is  374  ha  (924 
ac)  on  State  (Honolulu  Watershed  Forest 
Reserve)  and  private  land.  This  unit 
contains  a  portion  of  Kulepiamoa  Ridge 
and  Laulaupoe  Gulch.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Bonamia 
menziesii  and  is  currently  occupied  by 
5  individuals.  This  unit  is  essential  to 
the  conservation  of  the  species  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
necessary  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  steep  slopes  or  level 
ground  in  dry  or  mesic  forest  in  open  or 
closed  canopy.  This  unit  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Kauai  and  Maui  for  this  species 
in  order  to  avoid  all  recovery 
populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  4 — Cenchrus  agrimonioides — a 

This  unit  is  critical  habitat  for 
Cenchrus  agrimonioides  and  is  529  ha 
(1,306  ac)  on  State  land  (Mokuleia 
Forest  Reserve,  and  Pahole  and  Kaala 
NAR).  This  unit  provides  habitat  for  4 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Cenchrus  agrimonioides  and  is 
currently  occupied  by  3  individuals. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  dry  ridges  or  upper  slopes  or 
ridges  in  lowland  mixed  mesic  forest.  It 
provides  habitat  for  the  westernmost 
range  of  the  species.  This  unit  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Maui  for  this  species  in  order  to 
avoid  all  recovery  populations  being 


destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  4 — Cenchrus  agrimonioides — ^b 

This  unit  is  critical  habitat  for 
Cenchrus  agrimonioides  and  is  40  ha 
(99  ac)  on  State  land  (Waianae  Kai 
Forest  Reserve).  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Cenchrus 
agrimonioides  and  is  currently  occupied 
by  9  individuals.  This  unit  is  essential 
to  the  conservation  of  the  species 
because  it  supports  an  extant  colonv  of 
this  species  and  includes  habitat  that  is 
necessary  for  the  expansibn  of  the 
present  population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  dry  ridges  or  upper 
slopes  or  ridges  in  lowland  mixed  mesic 
forest.  It  provides  habitat  for  the 
westernmost  range  of  the  species.  This 
unit  is  geographically  separated  from 
critical  habitat  designated  elsewhere  on 
Oahu  and  on  Maui  for  this  species  in 
order  to  avoid  all  recovery  populations 
being  destroyed  by  one  naturally- 
occiuring  catastrophic  event. 

Oahu  15 — Cenchrus  agrimonioides — c    * 

This  unit  is  critical  habitat  for 
Cenchrus  agrimonioides  and  is  200  ha 
(495  ac)  on  private  land  (Honouliuli 
Preserve).  This  unit  provides  habitat  for 
one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Cenchrus  agrimonioides 
and  is  currently  occupied  by  45 
individuals.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to.  dry  ridges  or  upper 
slopes  or  ridges  in  lowland  mixed  mesic 
forest.  It  provides  habitat  for  the 
westernmost  range  of  the  species.  This 
unit  is  geographically  separated  from 
critical  habitat  designated  elsewhere  on 
Oahu  and  on  Maui  for  this  species  in 
order  to  avoid  all  recovery  populations 
being  destroyed  by  one  naturally- 
occurring  catastrophic  event. 

Oahu  15 — Cenchrus  agrimonioides — d 

This  unit  is  critical  habitat  for 
Cenchrus  agrimonioides  and  is  117  ha 
(290  ac)  on  private  land  (Honouliuli 
Preserve).  This  unit  provides  habitat  for 
one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Cenchrus  agrimonioides 
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and  is  currently  occupied  by  2 
individuals.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to.  dry  ridges  or  upper 
slopes  or  ridges  in  lowland  mixed  mesic 
forest.  It  provides  habitat  for  the 
westernmost  range  of  the  species.  This 
unit  is  geographically  separated  from 
critical  habitat  designated  elsewhere  on 
Oahu  and  on  Maui  for  this  species  in 
order  to  avoid  all  recovery  populations 
being  destroyed  by  one  natiually- 
occurring  catastrophic  event. 

Oahu  1 — Centaurium  sebaeoides — a 

This  unit  is  critical  habitat  for 
Centaurium  sebaeoides  and  is  61  ha 
(149  ac)  on  State  (Kaena  Pomt  NAR], 
private,  and  Federal  land.  This  unit 
contains  no  named  natural  features. 
This  unit  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Centaurium  sebaeoides  and  is  currently 
occupied  by  one  plant.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  volcanic  or  clay  soils  or  cliffs 
in  arid  coastal  areas  or  on  coral  plains. 
This  unit  is  geographically  separated 
from  critical  habitat  designated 
elsewhere  on  Oahu  and  on  Kauai, 
Molokai,  and  Maui  for  this  species  in 
order  to  avoid  all  recovery  populations 
being  destroyed  by  one  naturally- 
occurring  catastrophic  event. 

Oahu  27 — Centaurium  sebaeoides — b 

This  unit  is  critical  habitat  for 
Centaurium  sebaeoides  and  is  30  ha  (74 
ac)  on  State  land,  containing  a  portion 
of  the  eastern  flank  of  Koko  Head  Crater. 
This  unit  provides  habitat  for  one 
population  of  300  matiue,  reproducing 
individuals  of  the  short-lived  perennial 
Centaurium  sebaeoides  and  is  currently 
occupied  by  one  individual.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 


for  this  species  include,  but  are  not 
limited  to,  volcanic  or  clay  soils  or  cliffs 
in  arid  coastal  areas  or  on  coral  plains. 
This  unit  is  geographically  separated 
from  critical  habitat  designated 
elsewhere  on  Oahu  and  on  Kauai, 
Molokai,  and  Maui  for  this  species  in 
order  to  avoid  all  recovery  populations 
being  destroyed  by  one  naturall]^- 
occurring  catastrophic  event. 

Oahu  1 — Chamaesyce  celastroides  vat. 
kaenana — a 

This  unit  is  critical  habitat  for 
Chamaesyce  celastroides  var.  kaenana 
and  is  233  ha  (571  ac)  on  State  land 
(Kaena  Point  State  Park).  This  unit 
provides  habitat  for  2  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Chamaesyce 
celastroides  and  is  currently  occupied 
by  543  individuals.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in-this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  windward  talus  slopes, 
leeward  rocky  cliffs,  open  grassy  slopes, 
or  vegetated  cliff  faces  in  coastal  dry 
shrubland.  Although  we  do  not  believe 
that  enough  habitat  ciurently  exists  to 
reach  the  recovery  goal  of  8  to  10 
populations  for  this  species,  this  unit  is 
geographically  separated  from  the  other 
four  units  designated  as  critical  habitat 
for  this  island-endemic  species  to  avoid 
all  recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Oahu  3 — Chamaesyce  celastroides  var. 
kaenana — b 

This  ujQit  is  critical  habitat  for 
Chamaesyce  celastroides  var.  kaenana 
and  is  4  ha  (11  ac)  on  State  land  (Kaena 
Point  State  Park  and  Kuaokala  Forest 
Reserve).  This  unit  provides  habitat  for 
one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Chamaesyce 
celastroides  and  is  currently  occupied 
by  one  individual.  This  unit  is  essential 
to  the  conservation  of  the  species 
because  it  supports  an  extant  colony  of 
this  species  and  includes  habitat  that  is 
necessary  for  the  expansion  of  the 
present  population,  which  is  ciirrently 
considered  nonviable.  The  habitat 
featiues  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  windward  talus  slopes, 
leeward  rocky  cliffs,  open  grassy  slopes, 
or  vegetated  cliff  faces  in  coastal  dry 
shrubland.  Although  we  do  not  beUeve 


that  enough  habitat  currently  exists  to 
reach  the  recovery  goal  of  8  to  10 
populations  for  this  species,  this  unit  is 
geographically  separated  from  the  other 
four  units  designated  as  critical  habitat 
for  this  island-enderaic  species  to  avoid 
all  recovery  populations  from  being 
destroyed  by  one  natiually  occurring 
catastrophic  event. 

Oahu  4 — Chamaesyce  celastroides  var. 
kaenana — c 

This  unit  is  critical  habitat  for  . 
Chamaesyce  celastroides  var.  kaenana 
and  is  43  ha  (107  ac)  on  State  land 
(Waianae  Kai  Forest  Reserve).  This  unit 
contains  no  named  natiu-al  featiues. 
This  unit  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Chamaesyce  celastroides  and  is 
currently  unoccupied.  This  imit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  windward  talus  slopes, 
leeward  rocky  cliffs,  open  grassy  slopes, 
or  vegetated  cliff  faces  in  coastal  dry 
shrubland.  Although  we  do  not  believe 
that  enough  habitat  currentiy  exists  to 
reach  the  recovery  goal  of  8  to  10 
populations  for  this  species,  this  unit  is 
geographically  separated  from  the  other 
four  units  designated  as  critical  habitat 
for  this  island-endemic  species  to  avoid 
all  recovery  populations  from  being 
destroyed  by  one  naturally  occiuring 
catastrophic  event. 

Oahu  5 — Chamaesyce  celastroides  Var. 
kaenana — d 

This  unit  is  critical  habitat  for 
Chamaesyce  celastroides  var.  kaenana 
and  is  36  ha  (89  ac)  on  State  and  private 
land,  containing  a  portion  of  Ohikilolo 
Ridge.  This  unit  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Chamaesyce  celastroides  and  is 
currently  occupied  by  2  individuals. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  windward  talus  slopes, 
leeward  rocky  cliffs,  open  grassy  slopes, 
on  vegetated  cliff  faces  in  coastal  dry 
shrubland.  Although  we  do  not  believe 
that  enough  habitat  ciurenUy  exists  to 
reach  the  recovery  goal  of  8  to  10 
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populations  for  this  species,  this  luiit  is 
geographically  separated  from  the  other 
four  imits  designated  as  critical  habitat 
for  this  island-endemic  species  to  avoid 
all  recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Oahu  35 — Chamaesyce  celastroides  var. 
kaenana — e 

This  unit  is  critical  habitat  for 
Chamaesyce  celastroides  var.  kaenana 
and  is  238  ha  (587  ac)  on  State  and 
private  land.  This  unit  contains  a 
portion  of  Hawaii  Loa  Ridge,  Kupaua 
Valley,  Kuleplamoa  Ridge,  and  Pia 
Valley.  This  unit  provides  habitat  for  2 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perenrial 
Chamaesyce  celastroides  and  is 
currently  unoccupied.  The  habitat 
featm-es  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  windward  talus  slopes, 
leeward  rocky  cliffs,  open  grassy  slopes, 
or  vegetated  cliff  faces  in  coastal  dry 
shrubland.  Although  we  do  not  believe 
that  enough  habitat  ciurently  exists  to 
reach  the  recovery  goal  of  8  to  10 
populations  for  this  species,  this  unit  is 
geographically  separated  from  the  other 
four  imits  designated  as  critical  habitat 
for  this  island-endemic  species  to  avoid 
all  recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Oahu  20 — Chamaesyce  deppeana — a 

This  unit  is  critical  habitat  for 
Chamaesyce  deppeana  and  is  17  ha  (41 
ac)  on  State  and  private  land,  containing 
a  portion  of  the  Wilson  Tuxmel.  This 
imit  provides  habitat  for  one  population 
of  300  mature,  reproducing  individuals 
of  the  short-lived  perennial  Chamaesyce 
deppeana  and  is  currently  unoccupied. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports 
habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  The  habitat  featiues  contained  in  ,, 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
windward-facing  ridge  crests,  cliff  faces, 
and  mixed  native  cliffs.  Although  we  do 
not  believe  that  enough  habitat 
currently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
species,  this  imit  is  geographically 
separated  from  the  other  unit  designated 
as  critical  habitat  for  this  island- 
endemic  species  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 


Oahu  35— Chamaesyce  deppeana — b 

This  unit  is  critical  habitat  for 
Chamaesyce  deppeana  and  is  18  ha  (46 
ac)  on  State  (Honolulu  Watershed  Forest 
Reserve)  and  private  land,  containing  a 
portion  of  Nuuanu  Pali.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Chamaesyce 
deppeana  and  is  currentiy  occupied  by 
50  individuals.  This  unit  is  essential  to 
the  conservation  of  the  species  because 
it  supports  habitat  that  is  necessary  for 
the  establishment  of  additional 
populations  on  Oahu  in  order  to  reach 
recovery  goals.  The  habitat  featiu«s 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  windward-facing  ridge  crests, 
cliff  faces,  and  mixed  native  cliffs. 
Although  we  do  not  believe  that  enough 
habitat  currenUy  exists  to  reach  the 
recovery  goal  of  8  to  10  populations  for 
this  species,  this  unit  is  geographically 
separated  from  the  other  unit  designated 
as  critical  habitat  for  this  island- 
endemic  species  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Oahu  4 — Chamaesyce  herbstii — a 

This  unit  is  critical  habitat  for 
Chamaesyce  herbstii  and  is  429  ha 
(1,059  ac)  on  State  land  (Mokuleia 
Forest  Reserve  and  Pahole  NAR).  This 
unit  provides  habitat  for  5  populations 
of  300  mature,  reproducing  individuals 
of  the  short-lived  perennial  Chamaesyce 
herbstii  and  is  currently  occupied  by  60 
individuals.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  currentiy 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  shaded  gulch  bottoms 
and  slopes  in^mesic  Acacia  koa-       \ 
Metrosideros  polymorpha  lowland 
forests  or  diverse  mesic  forests. 
Although  we  do  not  believe  that  enough 
habitat  ciurentiy  exists  to  reach  the 
recovery  goal  of  8  to  10  populations  for 
this  species,  this  unit  is  geographically 
separated  from  the  other  two  units 
designated  as  critical  habitat  for  this 
island-endemic  species  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Oahu  15 — Chamaesyce  herbstii — b 

This  unit  is  critical  habitat  for 
Chamaesyce  herbstii  and  is  47  ha  (116 
ac)  on  private  land  (Honouliuli 


Preserve).  This  unit  provides  habitat  for 
one  population  of  300  matm«, 
reproducing  individuals  of  the  short- 
lived perennial  Chamaesyce  herbstii 
and  is  ciurently  unoccupied.  This  unit 
is  essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  shaded  gulch  bottoms 
and  slopes  in  mesic  Acacia  koa- 
Metrosideros  polymorpha  lowland 
forests  or  diverse  mesic  forests. 
Although  we  do  not  believe  that  enough 
habitat  currently  exists  to  reach  the 
recovery  goal  of  8  to  10  populations  for 
this  species,  this  unit  is  geographically 
separated  from  the  other  two  units 
designated  as  critical  habitat  for  this 
island-endemic  species  to  avoid  all 
recovery  populations  from  being 
destroyed  by-one  naturally  occurring 
catastrophic  event. 

Oahu  15 — Chamaesyce  herbstii — c 

This  unit  is  critical  habitat  for 
Chamaesyce  herbstii  and  is  21  ha  (53  ac) 
on  private  land  (Honouliuli  Preserve). 
This  unit  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Chamaesyce  herbstii  and  is  currently 
occupied  by  2  individuals.  This  unit  is 
essential  to  the  conser\'ation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
foi^this  species  include,  but  are  not 
limited  to.  shaded  gulch  bottoms  and 
slopes  in  mesic  Acacia  koa- 
Metrosideros  polymorpha  lowland 
forests  or  diverse  mesic  forests. 
Although  we  do  not  believe  that  enough 
habitat  currently  exists  to  r^ach  the 
recovery  goal  of  8  to  10  populations  for 
this  species,  this  unit  is  geographically 
separated  from  the  other  two  units 
designated  as  critical  habitat  for  this 
island-endemic  species  to  avoid  all  * 

recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Oahu  9 — Chamaesyce  kuwaleana — a 

This  unit  is  critical  habitat  for 
Chamaesyce  kuwaleana  and  is  27  ha  (53 
ac)  on  Federal  land  (Lualualei  Naval 
Reservation),  containing  a  portion  of 
Mauna  Kuwale.  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Chamaesyce 
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kuwaleana  and  is  currently  occupied  by 
one  individual.  This  unit  is  essential  to 
the  conservation  of  the  species  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
necessary  for  the  expansion  of  the 
present  population,  which  is  ciurently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  thin  guano  soil  on 
basaltic  rock:  arid,  exposed  volcanic 
cliffs;  dry  or  mesic  rocky  ridges;  or 
sparsely  vegetated  slopes.  Although  we 
do  not  believe  that  enough  habitat 
currently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
species,  this  unit  is  geographically 
separated  from  the  other  six  units 
designated  as  critical  habitat  for  this 
island-endemic  species  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Oahu  11 — Chamaesyce  kuwaleana — b 

This  unit  is  critical  habitat  for 
Chamaesyce  kuwaleana  and  is  53  ha 
(130  ac)  on  Federal  (Lualualei  Naval 
Reservation)  and  State  land  (Waianae 
Kai  Forest  Reserve),  containing  a 
portion  of  Kauaopuu  Summit.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Chamaesyce 
kuwaleana  and  is  currently  unoccupied. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports 
habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
thin  guano  soil  on  basaltic  rock;  arid.  « 
exposed  volcanic  cliffs;  dry  or  mesic 
rocky  ridges;  or  sparsely  vegetated 
slopes.  Although  we  do  not  believe  that 
enough  habitat  currently  exists  to  reach 
the  recovery  goal  of  8  to  10  populations 
for  this  species,  this  unit  is 
geographically  separated  from  the  other 
six  units  designated  as  critical  habitat 
for  this  island-endemic  species  to  avoid 
all  recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Oahu  12 — Chamaesyce  kuwaleana — c 

This  unit  is  critical  habitat  for 
Chamaesyce  kuwaleana  and  is  37  ha  (92 
ac)  on  State  land,  containing  a  portion 
of  Puu  Kailio.  This  unit  provides  habitat 
for  one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Chamaesyce  kuwaleana 
and  is  currently  unoccupied.  This  unit 
is  essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 


is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  thin  guano  soil  on 
basaltic  rock;  arid,  exposed  volcanic 
cliffs;  dry  or  mesic  rocky  ridges;  or 
sparsely  vegetated  slopes.  Although  we 
do  not  believe  that  enough  habitat 
currently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
species,  this  unit  is  geographically 
separated  from  the  other  six  units 
designated  as  critical  habitat  for  this 
island-endemic  species  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Oahu  15 — Chamaesyce  kuwaleana — d 

This  unit  is  critical  habitat  for 
Chamaesyce  kuwaleana  and  is  184  ha 
(454  ac)  on  State  and  private  land, 
containing  a  portion  of  Puu  Heleakala. 
This  unit  provides  habitat  for  2 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Chamaesyce  kuwaleana  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
thin  guano  soil  on  basaltic  rock:  arid, 
exposed  volcanic  cliffs;  dry  or  mesic 
rocky  ridges;  or  sparsely  vegetated 
slopes.  Although  we  do  not  believe  that 
enough  habitat  currently  exists  to  reach 
the  recovery  goal  of  8  to  10  populations 
for  this  species,  this  unit  is 
geographically  separated  from  the  other 
six  units  designated  as  critical  habitat 
for  this  island-endemic  species  to  avoid 
all  recovery  populations  from  being 
destroyed  by  one  naturally  occiuring 
catastrophic  event. 

Oahu  22 — Chamaesyce  kuwaleana — e 

This  unit  is  critical  habitat  for 
Chamaesyce  kuwaleana  and  is  1  ha  (3 
ac)  on  State  land  (Moku  Manu  Island 
State  Seabird  Sanctuary).  This  unit,  in 
combination  with  unit  Oahu  23 — 
Chamaesyce  kuwaleana — f,  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Chamaesyce 
kuwaleana  and  is  currently  unoccupied. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports 
habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  The  habitat  featiu'es  contained  in 
this  unit  that  are  essential  for  this 


species  include,  but  are  not  limited  to, 
thin  guano  soil  on  basaltic  rock;  arid, 
exposed  volcanic  cliffs;  dry  or  mesic 
rocky  ridges;  or  sparsely  vegetated 
slopes.  This  unit,  together  with  unit 
23 — Chamaesyce  kuwaleana — f, 
provides  for  one  population  within  this 
island-endemic  species'  historical  range 
on  Oahu.  Although  we  do  not  believe 
that  enough  habitat  currently  exists  to 
reach  the  recovery  goal  of  8  to  10 
populations  for  this  species,  this  unit  is 
geographically  separated  from  the  other 
six  units  designated  as  critical  habitat 
for  this  island-endemic  species  to  avoid 
all  recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Oahu  23 — Chamaesyce  kuwaleana — f 

This  unit  is  critical  habitat  for 
Chamaesyce  kuwaleana  and  is  6  ha  (15 
ac)  on  State  land  (Moku  Manu  Island 
State  Seabird  Sanctuary).  This  unit,  in 
combination  with  unit  Oahu  22 — 
Chamaesyce  kuwaleana — e,  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  pereiuiial  Chamaesyce 
kuwaleana  and  is  currently  unoccupied. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports 
habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
thin  guano  soil  on  basaltic  rock;  arid, 
exposed  volcanic  cliffs:  dry  or  mesic 
rocky  ridges;  or  sparsely  vegetated 
slopes.  This  unit,  together  with  unit 
22 — Chamaesyce  kuwaleana — e, 
provides  for  one  population  within  this 
island-endemic  species'  historical  range 
on  Oahu.  Although  we  do  not  believe 
that  enough  habitat  currently  exists  to 
reach  the  recovery  goal  of  8  to  10 
populations  for  this  species.,  this  unit  is 
geographically  separated  from  the  other 
six  units  designated  as  critical  habitat 
for  this  island-endemic  species  to  avoid 
all  recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Oahu  26 — Chamaesyce  kuwaleana— -g 

This  unit  is  critical  habitat  for 
Chamaesyce  kuwaleana  and  is  26  ha  (63 
ac)  on  State  land  (Manana  Island  State 
Seabird  Sanctuary),  containing  a  portion 
of  Manana  Island.  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Chamaesyce 
kuwaleana  and  is  currently  unoccupied. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports 
habitat  that  is  necessary  for  the 
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establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  The  habitat  featiues  contained  in 
this  imit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
thin  guano  soil  on  basaltic  rock;  arid, 
exposed  volcanic  cliffs;  dry  or  mesic 
rocky  ridges;  or  sparsely  vegetated 
slopes.  Although  we  do  not  believe  that 
enough  habitat  currendy  exists  to  reach 
the  recovery  goal  of  8  to  10  populations 
for  this  species,  this  unit  is 
geographically  separated  from  the  other 
six  units  designated  as  critical  habitat 
for  this  island-endemic  species  to  avoid 
all  recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Oahu  20 — Chamaesyce  rockii — a 

This  unit  is  critical  habitat  for 
Chamaesyce  rockii  and  is  826  ha  (2,039 
ac)  on  Federal  (Oahu  Forest  National 
Wildlife  Refuge),  private,  and  State  land 
(Kaipapau  Forest  Reserve,  Hauula  Forest 
Reserve,  Sacred  Falls  State  Park,  Kahana 
Valley  State  Park,  and  Ewa  Forest 
Reserve).  This  unit  contains  a  portion  of 
Puu  Kainapuaa,  Koolau  Summit  Trail, 
Puu  Pauao,  and  Puu  Kaaumakua.  This 
xmit  provides  habitat  for  3  populations 
of  300  mature,  reproducing  individuals 
of  the  short-lived  perennial  Chamaesyce 
rockii  and  is  currently  occupied  by  563 
individuals.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
populations.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  gulch  slopes,  gulch  bottoms, 
and  ridge  crests  in  wet  Metrosideros 
polymorpharDicranopteris  linearis 
forest  and  shrubland.  This  unit  is 
geographically  separated  from  the  other 
two  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  natiurally 
occurring  catastrophic  event. 

Oahu  20 — Chamaesyce  rockii — b 

This  unit  is  critical  habitat  for 
Chamaesyce  rockii  and  is  197  ha  (487 
ac)  on  private  and  State  land  (Kahana 
Valley  State  Park),  containing  Puu 
Kaaumakua.  This  unit  provides  habitat 
for  one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perermial  Chamaesyce  rockii  and 
is  ciurently  unoccupied.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 


essential  for  this  species  include,  but  are 
not  limited  to,  gulch  slopes,  giUch 
bottoms,  and  ridge  crests  in  wet 
Metrosideros  polymorpha-Dicranopteris 
linearis  forest  and  shrubland.  This  unit 
is  geographically  separated  from  the 
other  two  units  designated  as  critical 
habitat  for  this  island-endemic  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Oahu  20 — Chamaesyce  rockii — c 

This  unit  is  critical  habitat  for 
Chamaesyce  rockii  and  is  258  ha  (639 
ac)  on  State  (Ewa  Forest  Reserve)  and 
private  land,  containing  a  portion  of 
Eleao  Summit.  This  unit  provides 
habitat  for  one  population  of  300 
matiue,  reproducing  individuals  of  the 
short-lived  pereimial  Chamaesyce  rockii 
and  is  ciurently  occupied  by  one 
individual.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  gulch  slopes,  gulch 
bottoms,  and  ridge  crests  in  wet 
Metrosideros  polymorpha-Dicranopteris 
linearis  forest  and  shrubland.  This  unit 
is  geographically  separated  from  the 
other  two  units  designated  as  critical 
habitat  for  this  island-endemic  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Oahu  4 — Colubrina  oppositifolia — a 

This  unit  is  critical  habitat  for 
Colubrina  oppositifolia  and  is  782  ha 
(1,935  ac)  on  private  and  State  land 
(Mokuleia  Forest  Reserve  and  Kaala  and 
Pahole  NARs),  containing  a  portion  of 
Dupont  Trail.  This  unit  provides  habitat 
for  3  populations  of  100  mature, 
reproducing  individuals  of  the  long- 
lived  Colubrina  oppositifolia  and  is 
currently  occupied  by  53  individuals. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  lowland  dry  or  mesic  forests 
dominated  by  Diospyros  sandwicensis. 
It  provides  habitat  for  the  westeriunost 
range  of  the  species.  This  unit  provides 
is  geographically  separated  from  critical 


habitat  designated  on  Maui  for  this 
species  in  order  to  avoid  all  recovery 
populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  4—Ctenitis  squamigera — a 

This  unit  is  critical  habitat  for  Ctenitis 
squamigera  and  is  120  ha  (297  ac)  on 
State  land  (Mokuleia  Forest  Reserve  and 
Kaala  NAR),  containing  a  portion  of 
Dupont  Trail.  This  unit  provides  habitat 
for  one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Colubrina  oppositifolia 
and  is  currently  occupied  by  12 
individuals.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  currendy 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  gentle  to  steep  slopes  in 
Metrosideros  polymorpha-Diospyros 
sandwicensis  mesic  forest  or  diverse 
mesic  forest.  This  unit  is  geographically 
separated  from  critical  habitat 
designated  on  Kauai,  Maui,  and  Molokai 
for  this  species  in  order  to  avoid  all 
recovery  populations  being  destroyed  by 
one  naturally-occurring  catastrophic 
event. 

Oahu  4 — Cyanea  acuminata — a 

This  unit  is  critical  habitat  for  Cvanea 
acuminata  and  is  82  ha  (205  ac)  on  State 
land  (Mokuleia  Forest  Reserve,  Kaala 
NAR,  and  Waianae  Kai  Forest  Reser\e). 
This  unit  provides  habitat  for  2 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Cyanea  acuminata  and  is  currently 
occupied  by  20  individuals.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  necessar\'  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  slopes,  ridges,  or  stream 
banks  in  Metrosideros  polymorpha- 
Dicranopteris  linearis  or  Acacia  koa- 
Metrosideros  polymorpha  wet  or  mesic 
forest  or  shrubland,  or  Diospxros 
sandwicensis-Metrosideros  polymorpha 
lowland  mesic  forest.  This  unit  is 
geographically  separated  from  the  other 
unit  designated  as  critical  habitat  for 
this  island-endemic  species,  in  order  to* 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 
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Oahu  20 — Cyanea  acuminata — b 

This  unit  is  critical  habitat  for  Cyanea 
acuminata  and  is  2,522  ha  (6.231  ac)  on 
private  and  State  land  (Hauula  Forest 
Reserve.  Sacred  Falls  State  Park.  Kahana 
Valley  State  Park,  Kaipapau  Forest 
Reserve,  and  Waiahole  Forest  Reserve). 
This  unit  contains  a  portion  of  Castle 
Trail,  Koolau  Summit  Trail,  Puu  Pauao, 
Puu  Kaaumakua,  Kipapa  Trail,  and 
Eleao  Summit.  This  unit  provides 
habitat  for  3  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Cyanea  acuminata  and 
is  ciurently  occupied  by  30  individuals. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  slopes,  ridges,  or  stream 
banks  in  Metrosideros  polymorpha- 
Dicranopteris  linearis  or  Acacia  koa- 
Metrosideros  polymorpha  wet  or  mesic 
forest  or  shrubland,  or  Diospyros 
sandwicensis-Metrosideros  polymorpha 
lowland  mesic  forest.  This  unit  is 
geographically  separated  from  the  other 
unit  designated  as  critical  habitat  for 
this  island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Oahu  20 — Cyanea  crispa — a 

This  unit  is  critical  habitat  for  Cyanea 
crispa  and  is  1,831  ha  (4,525  ac)  on 
private  and  State  land  (Hauula  Forest 
Reserve,  Sacred  Falls  State  Park,  and 
Kaipapau  Forest  Reserve).  This  unit 
contains  Sacred  Falls  and  a  portion  of 
Castle  Trail.  This  unit  provides  habitat 
for  one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Cyanea  crispa  and  is 
currently  occupied  by  11  individuals. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  slopes,  moist  gullies,  or 
stream  banks  in  open  mesic  forests  or 
closed  wet  forests.  This  unit  is 
geographically  separated  from  the  other 
three  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 


Oahu  20 — Cyanea  crispa — ^b 

This  imit  is  critical  habitat  for  Cyanea 
crispa  and  is  3,860  ha  (9,529  ac)  on 
private.  Federal,  and  State  land 
(Waiahole  Forest  Reserve,  Kaneohe 
Forest  Reserve,  Keaiwa  Heiau  State 
Recreation  Area,  and  Fort  Shafter).  This 
unit  contains  a  portion  of  Aiea  Loop 
Trail,  Halawa  Trail,  Luluku  Tunnel,  Puu 
Kahuauli,  Puu  Kawipoo,  Puu 
Keahiakahoe,  and  Puu  Uau.  This  unit 
provides  habitat  for  3  populations  of 
300  matiue,  reproducing  individuals  of 
the  short-lived  perermial  Cyanea  crispa 
and  is  currently  imoccupied.  This  unit 
is  essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  slopes,  moist  gullies,  or 
stream  banks  in  open  mesic  forests  or 
closed  wet  forests.  This  unit  is 
geographically  separated  from  the  other 
three  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Oahu  21 — Cyanea  crispa — c 

This  unit  is  critical  habitat  for  Cyanea 
crispa  and  is  302  ha  (747  ac)  on  private 
and  State  land  (Kahana  Valley  State 
Park),  containing  a  portion  of  Hidden 
Valley.  This  unit  provides  habitat  for 
one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Cyanea  crispa  and  is 
currently  occupied  by  13  individuals. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  slopes,  moist  gullies,  or 
stream  banks  in  open  mesic  forests  or 
closed  wet  forests.  This  unit  is 
geographically  separated  from  the  other 
three  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Oahu  35 — Cyanea  crispa — d 

This  unit  is  critical  habitat  for  Cyanea 
crispa  and  is  1,336  ha  (3,301  ac)  on 
private  and  State  land  (Honolulu 
Watershed  Forest  Reserve).  This  unit 
contains  a  portion  of  Kaau  Crater, 
Kainawaaunui  Summit,  Konahuanui 


Summit,  Manoa  Falls,  Manoa  Tunnel, 
Moimt  Olympus,  Palikea  Summit,  Puu 
Lanipo,  and  Waaloa  Spring.  This  unit 
provides  habitat  for  3  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Cyanea  crispa 
and  is  currently  occupied  by  27 
individuals.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  ciurently 
considered  nonviable.  The  habitat 
featiues  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  slopes,  moist  gullies,  or 
stream  banks  in  open  mesic  forests  or 
closed  wet  forests.  This  unit  is 
geographically  separated  from  the  other 
three  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occiuring  catastrophic  event. 

Oahu  20 — Cyanea  grimesiana  ssp. 
grimesiana — a 

This  unit  is  critical  habitat  for  Cyanea 
grimesiana  ssp.  grimesiana  and  is  2,634 
ha  (6,506  ac)  on  State  (Ewa  Forest 
Reserve  and  Keaiwa  Heiau  State 
Recreation  Area)  and  private  land.  This 
unit  contains  a  portion  of  Aiea  Loop 
Trail,  Puu  Kawipoo,  Puu  Uau,  and 
Waimano  Trail.  This  unit  provides 
habitat  for  2  populations  of  300  matine, 
rept'oducing  individuals  of  the  short- 
lived perennial  Cyanea  grimesiana  ssp. 
grimesiana  and  is  currently  unoccupied. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports 
habitat  that  is  necessary  for  the 
establishment  of  additional  populations  . 
on  Oahu  in  order  to  reach  rScovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
rocky  or  steep  slopes  of  stream  banks  in 
mesic  forest  often  dominated  by 
Metrosideros  polymorpha  or 
Metrosideros  polymorpha  and  Acacia 
koa.  It  provides  habitat  for  the 
westernmost  range  of  the  species.  This  - 
unit  is  geographically  separated  from 
critical  habitat  designated  elsewhere  on 
Oahu  and  on  Molokai  and  Maui  for  this 
species  in  order  to  avoid  all  recovery 
populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  35 — Cyanea  grimesiana  ssp. 
grimesiana— b 

This  unit  is  critical  habitat  for  Cyanea 
grimesiana  ssp.  grimesiana  and  is  330 
ha  (814  ac)  on  private  and  State  land 
(Honolulu  Watershed  Forest  Reserve). 
This  unit  contains  no  named  natural 
featiu«s.  This  unit  provides  habitat  for 
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one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Cyanea  grimesiana  ssp. 
grimesiana  and  is  currently  occupied  by 
6  individuals.  This  unit  is  essential  to 
the  conservation  of  the  species  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
necessary  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  rocky  or  steep  slopes  of 
stream  banks  in  mesic  forest  often 
dominated  by  Metrosideros  polymorpha 
or  Metrosideros  polymorpha  and  Acacia 
koa.  It  provides  habitat  for  the 
westernmost  range  of  the  species.  This 
unit  is  geographically  separated  from 
critical  habitat  designated  elsewhere  on 
Oahu  and  on  Molokai  and  Maui  for  this 
species  in  order  to  avoid  all  recovery 
populations  being  destroyed  by  one 
naturally-occmring  catastrophic  event. 

Oahu  4 — Cyanea  grimesiana  ssp. 
obatae — a 

This  unit  is  critical  habitat  for  Cyanea 
grimesiana  ssp.  obatae  and  is  523  ha 
(1.289  ac)  on  State  land  (Mokuleia 
Forest  Reserve  and  Pahole  NAR).  This 
unit  provides  habitat  for  3  populations 
of  300  mature,  reproducing  individuals 
of  the  short-lived  perennial  Cyanea 
grimesiana  ssp.  obatae  and  is  currently 
occupied  by  4  individuals.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  Includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population-, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential  - 
for  this  species  include,  but  are  not 
limited  to.  steep,  moist,  shaded  slopes 
in  diverse  mesic  to  wet  lowland  forests. 
This  unit  is  geographically  separated 
from  the  other  three  units  designated  as 
critical  habitat  for  this  island-endemic 
species,  in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Oahu  15 — Cyanea  grimesiana  ssp. 
obatae — b 

This  unit  is  critical  habitat  for  Cyanea 
grimesiana  ssp.  obatae  and  is  185  ha 
(455  ac)  on  State,  private,  and  Federal 
land  (Lualualei  Naval  Reservation).  This 
imit  contains  a  portion  of  Puu  Hapapa 
and  Puu  kanehoa.  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perenftal  Cyanea 
grimesiana  ssp.  obatae  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 


conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
steep,  moist,  shaded  slopes  in  diverse 
mesic  to  wet  lowland  forests.  This  imit 
is  geographically  separated  from  the 
other  three  units  designated  as  critical 
habitat  for  this  island-endemic  species, 
in  order  to  avoid  all  recovery 
populations  from  being  desteoyed  by 
one  naturally  occurring  catastrophic 
event. 

Oahu  15 — Cyanea  grimesiana  ssp. 
obatae — c 

This  unit  is  critical  habitat  for  Cyanea 
grimesiana  ssp.  obatae  and  is  34  ha  (84 
ac)  on  private  land  (Honouliuli 
Preserve).  This  unit  contains  no  named 
natural  features.  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennieu  Cyanea 
grimesiana  ssp.  obatae  and  is  currently 
occupied  by  three  individuals.  This  unit 
is  essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  juid  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  steep,  moist,  shaded  slopes 
in  diverse  mesic  to  wet  lowland  forests. 
This  imit  is  geographically  separated 
from  the  other  three  units  designated  as 
critical  habitat  for  this  island-endemic 
species,  in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Oahu  15 — Cyanea  grimesiana  ssp. 
obatae — d 

This  unit  is  critical  habitat  for  Cyanea 
grimesiana  ssp.  obatae  and  is  83  ha  (205 
ac)  on  State  and  private  land 
(Honouliuli  Preserve),  containing  the 
Palikea  Summit.  This  unit  provides ' 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Cyanea 
grimesiana  ssp.  obatae  and  is  currently 
occupied  by  5  plants.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 


limited  to,  steep,  moist,  shaded  slopes 
in  diverse  mesic  to  wet  lowland  forests: 
This  unit  is  geographically  separated 
from  the  other  three  units  designated  as 
critical  habitat  for  this  island-endemic 
species,  in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Oahu  20 — Cyanea  humboltiana — a 

This  unit  is  critical  habitat  for  Cyanea 
humboltiana  and  is  503  ha  (1.241  ac)  on 
private  and  State  land  (Hauula  Forest 
Reserve.  Sacred  Falls  State  Park,  and 
Kaipapau  Forest  Reserve),  containing  a 
portion  of  the  Koolau  Summit  Trail. 
This  unit  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Cyanea  humboltiana  and  is  currently 
occupied  by  9  individuals.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  wet  Metrosideros 
pohinorpha-Dicranopteris  linearis 
lowland  shrubland.  This  unit  is 
geographically  separated  from  the  other 
four  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery'  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Oahu  20 — Cyanea  humboltiana — b 

This  unit  is  critical  habitat  for  Cyanea 
humboltiana  and  is  127  ha  (315  ac)  on 
private  and  State  land  (Ewa  Forest 
Reserve).  This  unit  provides  habitat  for 
one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Cyanea  humboltiana 
and  is  currently  unoccupied.  This  unit 
is  essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  wet  Metrosideros 
polymorpha-Dicranopteris  linearis. 
lowland  shrubland.  This  unit  is 
geographically  separated  from  the  other 
four  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 
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Oahu  20 — Cyanea  humboltiana — c 

This  unit  is  critical  habitat  for  Cyanea 
humboltiana  and  is  300  ha  (741  ac)  on 
private  and  State  land  (Waiahole  Forest 
Reserve),  containing  a  portion  of  Puu 
Kawipoo.  This  unit  provides  habitat  for 
one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Cyanea  humboltiana 
,   and  is  currently  unoccupied.  This  unit 
is  essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  wet  Metrosideros 
polymorpha-Dicranopteris  linearis 
lowland  shrubland.  This  unit  is 
geographically  separated  from  the  other 
four  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Oahu  20 — Cyanea  humboltiana — d 

This  unit  is  critical  habitat  for  Cyanea 
humboltiana  and  is  160  ha  (393  ac)  on 
private.  Federal,  and  State  land 
(Kaneohe  Forest  Reserve),  containing  a 
portion  of  Puu  Keahiakahoe.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perenni^  Cyanea 
humboltiana  and  is  currently  occupied 
by  one  plant.  This  unit  is  essential  to 
the  conservation  of  the  species  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
necessary  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to.  wet  Metrosideros 
polymorpha-Dicranopteris  linearis 
lowland  shrubland.  This  unit  is 
geographically  separated  from  the  other 
four  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Oahu  35 — Cyanea  humboltiana — e 

This  unit  is  critical  habitat  for  Cyanea 
humboltiana  and  is  538  ha  (1,331  ac)  on 
private  and  State  land  (Honolulu 
Watershed  Forest  Reserve).  This  unit 
contains  a  portion  of  Kainawaaunui 
Summit.  Konahuanui  Summit,  Manoa 
Falls,  Mount  Olympus.  Palikea  Summit, 
and  Puu  Lanipo.  This  unit  provides 
habitat  for  4  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Cyanea  humboltiana 


and  is  currently  occupied  by  21 
individuals.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  wet  Metrosideros 
polymorpha-Dicranopteris  linearis 
lowland  shrubland.  This  unit  is 
geographically  separated  from  the  other 
four  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Oahu  20 — Cyanea  koolauensis — a 

This  unit  is  critical  habitat  for  Cyanea 
koolauensis  and  is  468  ha  (1,157  ac)  on 
private  and  State  land  (Sacred  Falls 
State  Park,  Kaipapau  Forest  Reserve, 
and  Kahuku  Forest  Reserve).  This  unit 
contains  a  portion  of  Kawailoa  Trail, 
Puu  Kainapuaa,  and  Koolau  Summit 
Trail.  This  unit  provides  habitat  for  2 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Cyanea  koolauensis  and  is  currently 
occupied  by  46  individuals.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  slopes,  stream  banks,  and 
ridge  crests  in  wet  Metrosideros 
polymorpha-Dicranopteris  linearis 
forest  or  shrubland.  This  unit  is 
geographically  separated  from  the  other 
three  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Oahu  20 — Cyanea  kofHauensis — ^b . 

This  unit  is  critical  habitat  for  Cyanea 
koolauensis  and  is  322  ha  (799  ac)  on 
private  and  State  land  (Ewa  Forest 
Reserve  and  Waiahole  Forest  Reserve), 
containing  a  portion  of  Eleao  Summit. 
This  unit  provides  habitat  for  2 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Cyanea  koolauensis  and  is  currently 
occupied  by  4  individuals.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 


which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  slopes,  stream  banks,  and 
ridge  crests  in  wet  Metrosideros 
polymorpha-Dicranopteris  linearis 
forest  or  shrubland.  This  unit  is 
geographically  separated  from  the  other 
three  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Oahu  35 — Cyanea  koolauensis — c 

This  unit  is  critical  habitat  for  Cyanea 
koolauensis  and  is  209  ha  (517  ac)  on 
State  land  (Honolulu  Watershed.Forest 
Reserve).  This  unit  contains  a  portion  of 
Koneihuanui  Summit  and  Manoa  Falls. 
This  unit  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Cyanea  koolauensis  and  is  currently 
occupied  by  10  individuals.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  slopes,  stream  banks,  and 
ridge  crests  in  wet  Metrosideros 
polymorpha-Dicranopteris  linearis 
forest  or  shrubland.  This  unit  is 
geographically  separated  from  the  other 
three  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Oahu  35 — Cyanea  koolauensis — d 

This  unit  is  critical  habitat  for  Cyanea 
koolauensis  and  is  312  ha  (770  ac)  on 
private  and  State  land  (Honolulu 
Watershed  Forest  Reserve).  This  unit 
contains  a  portion  of  Kaau  Crater, 
Kainawaaunui  Summit,  Palikea 
Summit,  and  Puu  Lanipo.  This  unit 
provides  habitat  for  two  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Cyanea 
koolauensis  and  is  currently  occupied 
by  seven  individuals.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  slopes,  stream  banks,  and 
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ridge  crests  in  wet  Metrosideros 
polymorpha-Dicranopteris  linearis 
forest  or  shrubland.  This  unit  is 
geographically  separated  from  the  other 
three  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catasfrophic  event. 

Oahu  4 — Cyanea  longiflora — a 

This  unit  is  critical  habitat  for  Cyanea 
longiflora  and  is  362  ha  (894  ac)  on 
State  land  (Mokuleia  Forest  Reserve  and 
Pahole  Kaala  NARs).  This  unit  contains 
a  portion  of  Kamaohanui  Summit.  This 
unit  provides  habitat  for  4  populations 
of  300  mature,  reproducing  individuals 
of  the  short-lived  perennial  Cyanea 
longiflora  and  is  currently  occupied  by 
3  individuals.  This  unit  is  essential  to 
the  conservation  of  the  species  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
necessary  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  steep  slopes,  bases  of 
cliffs,  or  ridge  crq^ ts  in  mesic  Acacia 
koa-Metrosideros  polymorpha  lowland 
forest.  This  unit  is  geographically 
separated  from  the  other  two  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Oahu  4 — Cyanea  longiflora — ^b 

This  miit  is  critical  habitat  for  Cyanea 
longiflora  and  is  61  ha  (150  ac)  on  State 
land  (Waianae  Kai  Forest  Reserve).  This 
unit  provides  habitat  for  one  population 
of  300  mature,  reproducing  individuals 
of  the  short-lived  pereimial  Cyanea 
longiflora  and  is  currently  occupied  by 
15  individuals.  This  unit  is  essential  to 
the  conservation  of  the  species  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
necessary  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  steep  slopes,  bases  of 
cliffs,  or  ridge  crests  in  mesic  Acacia 
koa-Metrosideros  polymorpha  lowland 
forest.  This  unit  is  geographically 
separated  from  the  other  two  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 


Oahu  19 — Cyanea  longiflora — c 

This  unit  is  critical  habitat  for  Cyanea 
longiflora  and  is  324  ha  (801  ac)  on 
private  and  State  land  (Pupukea- 
Paumalu  Forest  Reserve).  This  unit 
provides  habitat  for  3  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Cyanea 
longiflora  and  is  currently  unoccupied. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports 
habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
steep  slopes,  bases  of  cliffs,  or  ridge 
crests  in  mesic  Acacia  koa-Metrosideros 
polymorpha  lowland  forest.  This  unit  is 
geographically  separated  from  the  other 
two  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Oahu  15 — Cyanea  pinnatifida — a 

This  unit  is  critical  habitat  for  Cyanea 
pinnatifida  and  is  154  ha  (380  ac)  on 
private  land  (Honouliuli  Preserve).  This 
unit  provides  habitat  for  2  populations 
of  300  mature,  reproducing  individuals 
of  the  short-lived  perennial  Cyanea 
pinnatifida  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  The  habitat  features  conteuned  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
steep,  wet,  rocky  slopes  in  diverse  mesic 
forest.  Although  we  do  not  believe  that 
enough  habitat  currently  exists  to  reach 
the  recovery  goal  of  8  to  10  populations 
for  this  species,  this  unit  is 
geographically  separated  from  the  other 
two  units  designated  as  critical  habitat 
for  this  island-endemic  species  to  avoid 
all  recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Oahu  15 — Cyanea  pinnatifida — b 

This  unit  is  critical  habitat  for  Cyanea 
pinnatifida  and  is  42  ha  (104  ac)  on 
private  land  (Honouliuli  Preserve).  This 
unit  provides  habitat  for  one  population 
of  300  mature,  reproducing  individuals 
of  the  short-lived  perennial  Cyanea 
pinnatifida  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  for  the  ^ 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 


goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
steep,  wet,  rocky  slopes  in  diverse  mesic 
forest.  Although  we  do  not  believe  that 
enough  habitat  currently  exists  to  reach 
the  recovery  goal  of  8  to  10  populations 
for  this  species,  this  unit  is 
geographically  separated  from  the  other 
two  units  designated  as  critical  habitat 
for  this  island-endemic  species  to  avoid 
all  recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Oahu  15 — Cyanea  pinnatifida — c 

This  unit  is  critical  habitat  for  Cyanea 
pinnatifida  and  is  129  ha  (318  ac)  on 
State  and  private  land  (Honouliuli 
Preserve).  This  unit  provides  habitat  for 
one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Cyanea  pinnatifida  and 
is  currently  unoccupied.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  steep,  wet,  rocky  slopes 
in  diverse  mesic  forest.  Although  we  do 
not  believe  that  enough  habitat 
currently  exists  to  reach  the  recpvery 
go£il  of  a  to  10  populations  for  this 
species,  this  unit  is  geographically 
separated  from  the  other  two  units 
designated  as  critical  habitat  for  this 
island-endemic  species  to  avoid  all 
recovery  populations  from  being  ' 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Oahu  20 — Cyanea  st.-jobnii — a 

This  unit  is  critical  habitat  for  Cyanea 
st.-johnii  and  is  697  ha  (1,723  ac)  on 
private.  Federal  (Oahu  Forest  National 
Wildlife  Refuge),  and  State  land  (Hauula 
Forest  Reserve,  Sacred  Falls  State  Park, 
Kahana  Valley  State  Park,  and  Waiahole 
Forest  Reserve).  This  unit  contains  a 
portion  of  Eleao  Summit.  Puu  - 
Kaaumakua  Summit,  and  Puu  Pauao 
Summit.  This  unit  provides  habitat  for 
6  populations  of  300  mature, 
reproducing  Individuals  of  the  short- 
lived perennial  Cyanea  st.-johnii  and  is 
currently  occupied  by  44  individuals. 
This  unit  is.essential  to  the  conservation 
of  the  species  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  wet.  windswept  slopes  and 
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ridges  in  Metrosideros  polymorpha 
mixed  lowland  shrubland  or 
Metrosideros  polymorpha-Dicranopteris 
linearis  lowland  shrubland.  This  unit  is 
geographically  separated  from  the  other 
unit  designated  as  critical  habitat  for 
this  island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occiuring  catastrophic  event. 

Oahu  35 — Cyanea  st.-johnii — b 

This  unit  is  critical  habitat  for  Cyanea 
st.-johnii  and  is  135  ha  (334  ac)  on 
private  and  State  land  (Honolulu 
Watershed  Forest  Reserve).  This  unit 
contains  a  portion  of  Kainawaaunui 
Summit,  Konahuanui  Summit,  Mount 
Olympus,  Palikea  Summit,  and  Puu 
Lanipo  Summit.  This  unit  provides 
habitat  for  3  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Cyanea  st.-johnii  and  is 
currently  occupied  by  12  individuals. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  wet,  windswept  slopes  and 
ridges  in  Metrosideros  polymorpha 
mixed  lowland  shrubland  or 
Metrosideros  polymorpha-Dicranopteris 
linearis  lowland  shrubland.  This  unit  is 
geographically  separated  from  the  other 
unit  designated  as  critical  habitat  for 
this  island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Oahu  4 — Cyanea  superba — a" 

This  unit  is  critical  habitat  for  Cyanea 
superba  and  is  303  ha  (747  ac)  on  State 
land  (Mokuleia  Forest  Reserve  and 
Pahole  NAR).  This  unit  provides  habitat 
for  4  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennffhCyanea  superba  and  is 
currently  unoccupied.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  sloping  terrain  on  well 
drained  rocky  substrate  within  mesic 
forest.  This  unit  is  geographically 
separated  from  the  other  three  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 


being  destroyed  by  one  natiually 
occurring  catastrophic  event. 

Oahu  4 — Cyanea  superba — b 

This  unit  is  critical  habitat  for  Cyanea 
superba  and  is  115  ha  (286  ac)  on  State 
land  (Mokuleia  Forest  Reserve  and 
Pahole  NAR).  This  unit  provides  habitat 
for  4  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Cyanea  superba  and  is 
currently  unoccupied.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
e'ssential  for  this  species  include,  but  are 
not  limited  to,  sloping  terrain  on  well 
drained  rocky  substrate  within  mesic 
forest.  This  unit  is  geographically 
separated  from  the  other  three  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Oahu  4 — Cyanea  superba — c 

This  unit  is  critical  habitat  for  Cyanea 
superba  and  is  184  ha  (456  ac)  on 
private  and  State  land  (Mokuleia  Forest 
Reserve  and  Kaala  NAR).  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Cyanea 
superba  and  is  currently  unoccupied. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports 
habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
sloping  terrain  on  well  drained  rocky 
substrate  within  mesic  forest.  This  unit 
is  geographically  separated  from  the  , 
other  three  units  designated  as  critical 
habitat  for  this  island-endemic  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Oahu  35 — Cyanea  superba— d 

This  unit  is  critical  habitat  for  Cyanea 
superba  and  is  281  ha  (697  ac)  on 
private  and  State  land  (Honolulu 
Watershed  Forest  Reserve).  This  unit 
provides  habitat  for  2  populations  of 
300  mature,  reproducing  individuals  of 
the  short-livTed  perennial  Cyanea 
superba  and  is  currently  unoccupied. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports 
habitat  that  is  necessary  for  the 
establishment  of  additional  populations 


on  Oahu  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
sloping  terrain  on  well  drained  rocky 
substrate  within  mesic  forest.  This  unit 
is  geographically  separated  from  the 
other  three  units  designated  as  critical 
habitat  for  this  island-endemic  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Oahu  20 — Cyanea  truncata — a 

This  unit  is  critical  habitat  for  Cyanea 
truncata  and  is  2,029  ha  (5,019  ac)  on 
private  and  State  land  (Sacred  Falls 
State  Park,  Kaipapau  Forest  Reserve, 
Hauula  Forest  Reserve,  Kahana  VsHley 
State  Park,  and  Waiahole  Forest 
Reserve).  This  unit  contains  a  portion  of 
Castle  Trail,  Puu  Pauao;  Sacred  Falls, 
Sacred  Falls  Trail,  and  Waiahole  Ditch 
Tunnel.  This  unit  provides  habitat  for  9 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Cyanea  truncata  and  is  currently 
occupied  by  one  plant.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  apd  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  windward  slopes  and  stream 
banks  in  mesic  to  wet  forests.  This  unit 
is  geographically  separated  from  the 
other  unit  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occiuring  catastrophic  event. 

Oahu  21 — Cyanea  truncata — b  -, 

This  unit  is  critical  habitat  for  Cyanea 
truncata  and  is  210  ha  (520  ac)  on 
private  and  State  land  (Kahana  Valley 
State  Park),  containing  a  portion  of 
Hidden  Valley.  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Cyanea  truncata 
and  is  currently  unoccupied.  This  unit 
is  essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  windward  slopes  and 
stream  banks  in  mesic  to  wet  forests. 
This  unit  is  geographically  separated 
from  the  other  unit  designated  as  critical 
habitat  for  this  island-endemic  species. 
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in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Oahu  1 — Cyperus  trachysanthos — a 

This  imit  is  critical  habitat  for 
Cyperus  trachysanthos  and  is  78  ha  (194 
ac)  on  State  land,  containing  a  portion 
of  Kaena  Point.  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Cyperus 
trachysanthos  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
seasonally  wet  sites  (mud  flats,  wet  clay 
soil,  seasonal  ponds,  or  wet  cliff  seeps) 
on  seepy  flats,  coastal  cliffs,  or  talus 
slopes.  This  unit  is  geographically 
separated  from  critical  habitat 
designated  elsewhere  on  Oahu  and  on 
Kauai  and  Niihau  for  this  species  in 
order  to  avoid  all  recovery  populations 
being  destroyed  by  one  natiually- 
occiuring  catastrophic  event. 

Oahu  28 — Cyperus  trachysanthos — b 

This  unit  is  critical  habitat  for 
Cyperus  trachysanthos  and  is  8  ha  (20 
ac)  on  State  land,  containing  a  portion 
of  Nonoula  Crater.  This  unit,  in 
combination  with  unit  Oahu  29 — 
Cyperus  trachysanthos — c,  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  pereiuyal  Cyperus  ■ 
trachysanthos  and  is  currently 
imoccupied.  This  imit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
seasonally  wet  sites  (mud  flats,  wet  clay 
soil,  seasonal  ponds,  or  wet  cliff  seeps) 
on  seepy  flats,  coastal  cliffs,  or  talus 
slopes.  This  unit  is  geographically 
separated  from  critical  habitat 
designated  elsewhere  on  Oeihu  and  on 
Kauai  and  Niihau  for  this  species  in 
order  to  avoid  all  recovery  populations 
being  destroyed  by  one  naturally- 
occiuring  catastrophic  event. 

Oahu  29 — Cyperus  trachysanthos — c 

This  unit  is  critical  habitat  for 
Cyperus  trachysanthos  and  is  4  ha  (10 
ac)  on  State  land,  containing  a  portion 
of  Ihelhelauakea  Crater.  This  unit,  in 
combination  with  unit  Oahu  28 — 


Cyperus  trachysanthos — b,  provides 
habitat  for  one  population  of  300 
matiue,  reproducing  individuals  of  the 
short-lived  perennial  Cyperus 
trachysanthos  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
seasonally  wet  sites  (mud  flats,  wet  clay 
soil,  seasonal  ponds,  or  wet  cliff  seeps) 
on  seepy  flats,  coastal  cliffs,  or  talus 
slopes.  This  unit  is  geographically 
separated  from  critical  habitat 
designated  elsewhere  on  Oahu  and  on 
Kauai  and  Niihau  for  this  species  in 
order  to  avoid  all  recovery  populations 
being  destroyed  by  one  naturally- 
occiuring  catastrophic  event. 

Oahu  36 — Cyperus  trachysanthos — d 

This  unit  is  critical  habitat  for^ 
Cyperus  trachysanthos  and  is  5  ha  (13 
ac)  on  State  land  (Diamond  Head  State 
Park),  containing  a  portion  of  Diamond 
Head.  This  unit  provides  habitat  for  one 
popidation  of  300  mature,  reproducing 
individuals  of  the  short-lived  perermial 
Cyperus  trachysanthos  and  is  currently 
occupied  by  40  individuals.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  seasonally  wet  sites  (mud 
flats,  wet  clay  soil,  seasonal  ponds,  or 
wet  cliff  seeps)  on  seepy  flats,  coastal 
cliffs,  or  talus  slopes.  This  unit  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Kauai  and  Niihau  for  this 
species  in  order  to  avoid  all  recovery, 
populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  4-r-Cyrfandra  dentata — a 

This  unit  is  critical  habitat  for 
Cyrtandra  dentata  and  is  307  ha  (758  ac) 
on  State  land  (Mokuleia  Forest  Reserve 
and  Pahole  NAR.  This  unit  provides 
habitat  for  3  populations  of  300  matiue, 
reproducing  individuals  of  the  short- 
lived perennial  Cyrtandra  dentata  and  * 
is  currently  occupied  by  20  individuals. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  ciuxently  considered 


nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  gulches,  slopes,  stream 
banks,  or  ravines  in  mesic  or  wet  forest. 
This  imit  is  geographically  separated 
from  Army  lands  at  Kawailoa  Training 
Area  that  provide  habitat  for  five 
populations  of  this  species,  in  order  to 
avoid  all  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event  (see  "Analysis  of 
Impacts  Under  Section  4(b)(2):  Other 
Impacts"). 

Oahu  35 — Cyrtandra  polyantha — a 

This  unit  is  critical  habitat  for 
Cyrtandra  polyantha  and  is  190  ha  (469 
ac)  on  private  and  State  land  (Honolulu 
Watershed  Forest  Reserve  and  Kuliouou 
Forest  Reserve),  containing  a  portion  of 
Puu  o  Kona.  This  unit  provides  habitat 
for  5  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Cyrtandra  polyantha 
jmd  is  currently  occupied  by  3 
individuals.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  ridges  in  Metrosideros 
polymorpha  mesic  or  wet  forests.  We  do 
not  believe  that  enough  habitat 
currently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
species. 

Oahu  20 — Cyrtandra  subumbellata — a 

This  unit  is  critical  habitat  for 
Cyrtandra  subumbellata  and  is  829  ha 
(1,457  ac)  on  private  and  State  land 
(Hauula  Forest  Reserve,  Sacred  Falls 
State  Park,  Kaipapau  Forest  Reserve, 
Kahana  Valley  State  Park,  and  Ewa 
Forest  Reserve),  containing  a  portion  of 
Castle  Trail,  Puu  Kaaumakua,  and  Puu 
Pguao.  This  unit  provides  habitat  for  6 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Cyrtandra  subumbellata  and  is 
currently  unoccupied.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  moist  slopes  or  gulch 
bottoms  in  wet  forest  dominated  by 
Metrosideros  polymorpha  or  a  mixture 
of  Metrosideros  polymorpha- 
Dicranopteris  linearis-Acacia  koa. 
Although  we  do  not  believe  that  enough 
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habitat  currently  exists  to  reach  the 
recovery  goal  of  8  to  10  populations  for 
this  species,  this  unit  is  geographically 
separated  from  the  other  unit  designated 
as  critical  habitat  for  this  island- 
endemic  species  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Oahu  20 — Cyrtandra  subumbellata — b 

This  unit  is  critical  habitat  for 
Cyrtandra  subumbellata  and  is  67  ha 
(167  ac)  on  State  land.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Cyrtandra 
subumbellata  and  is  ciurently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
moist  slopes  or  gulch  bottoms  in  wet 
forest  dominated  by  Metrosideros 
polymorpha  or  a  mixture  of 
Metrosideros  polymorpha-Dicmnopteris 
linearis-Acacia  koa.  Although  we  do  not 
believe  that  enough  habitat  currently 
exists  to  reach  the  recovery  goal  of  8  to 
10  populations  for  this  species,  this  unit 
is  geographically  separated  from  the 
other  unit  designated  as  critical  habitat 
for  this  island-endemic  species  to  avoid 
all  recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Oahu  20 — Cyrtandra  viridiflora — a 

This  unit  is  critical  habitat  for 
Cyrtandra  viridiflora  and  is  782  ha 
(1,932  ac)  on  private  and  State  land 
(Hauula  Forest  Reserve,  Sacred  Falls 
State  Park,  Kaipapau  Forest  Reserve. 
Kahana  Valley  State  Park,  and  Ewa 
Forest  Reserve).  This  unit  contains  Puu 
Kaaumakua,  Puu  Pauao,  and  portions  of 
the  Koolau  Summit  Trail.  This  unit 
provides  habitat  for  5  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Cyrtandra 
viridiflora  and  is  currently  occupied  by 
33  individuals.  This  unit  is  essential  to 
the  conservation  of  the  species  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
necessary  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  moist  slopes  or  gulch 
bottoms  in  wet  forest  dominated  by 
Metrosideros  polymoqyha  or  a  mixture 
of  Metrosideros  polymorpha- 
Dicmnopteris  linearis-Acacia  koa. 


Oahu  4 — Delissea  subcordata — a 

This  unit  is  critical  habitat  for 
Delissea  subcordata  and  is  764  ha  (1,885 
ac)  on  private  and  State  land  (Mokuleia 
Forest  Reserve  and  Pahole  and  Kaala 
NARs).  This  unit  contains  no  named 
natural  features.  This  unit  provides 
habitat  for  4  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Delissea  subcordata  and 
is  currently  occupied  by  4  plants.  This 
unit  is  essential  to  the  conservation  of 
the  species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  ciurently  considered 
nonviable.  The  habitat  featiu«s 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  moderate  to  steep  gulch 
slopes  in  mixed  mesic  forests.  This  unit 
is  geographically  separated  from  the 
other  five  luiits  designated  as  critical 
habitat  for  this  island-endemic  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Oahu  15 — Delissea  subcordata — b 

This  unit  is  critical  habitat  for 
Delissea  subcordata  and  is  220  ha  (545 
ac)  on  private  land  (Honouliuli 
Preserve).  This  unit,  in  combination 
with  unit  Oahu  15— Delissea 
subcordata — c,  provides  habitat  for  3 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Delissea  subcordata  and  is  currently  . 
occupied  by  9  plants.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  moderate  to  steep  gulch 
slopes  in  mixed  mesic  forests.  This  unit 
is  geographically  separated  from  the 
other  five  units  designated  as  critical 
habitat  for  this  island-endemic  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Oahu  1 5 — Delissea  subcordata — c 

This  imit  is  critical  habitat  for 
Delissea  subcordata  and  is  32  ha  (78  ac) 
on  private  land  (Honouliuli  Preserve). 
This  unit,  in  combination  with  imit 
Oahu  15 — Delissea  subcordata — b, 
provides  habitat  for  3  populations  of 
300  mature,  reproducing  individuals  of 


the  short-lived  perennial  Delissea 
subcordata  and  is  currently  occupied  by 
3  plants.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  moderate  to  steep  gulch 
slopes  in  mixed  mesic  forests.  This  unit 
is  geographically  separated  from  the 
other  five  units  designated  as  critical 
habitat  for  this  island-endemic  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  natiually  occiuring  cateistrophic 
event. 

Oahu  15 — Delissea  subcordata — d 

This  unit  is  critical  habitat  for 
Delissea  subcordata  and  is  81  ha  (200 
ac)  on  private  land  (Honouliuli 
Preserve).  This  unit  provides  habitat  for 
one  population  of  300  matiire, 
reproducing  individuals  of  the  short- 
lived perennial  Delissea  subcordata  and 
is  currently  occupied  by  3  plants.  This 
unit  is  essential  to  the  conservation  of 
the  species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  moderate  to  steep  gulch 
slopes  in  mixed  mesic  forests.  This  unit 
is  geographically  separated  from  the 
other  five  units  designated  as  critical 
habitat  for  this  island-endemic  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Oahu  35 — Delissea  subcordata — e 

This  unit  is  critical  habitat  for 
Delissea  subcordata  and  is  292  ha  (721 
ac)  on  private  and  State  land 
(Honouliuli  Preserve),  containing  a 
portion  of  Mauumae  Ridge.  This  unit 
provides  habitat  for  one  population  of 
300  matiue,  reproducing  individuals  of 
the  short-lived  perennial  Delissea 
subcordata  and  is  currently  unoccupied.' 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  includes 
habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery.  The 
habitat  featiires  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  moderate 
to  steep  gulch  slopes  in  mixed  mesic 
forests.  This  luiit  is  geographically 
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separated  from  the  other  five  units^ 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Oahu  35 — Delissea  subcordata — ^f 

This  unit  is  critical  habitat  for 
Delissea  subcordata  and  is  129  ha  (317 
ac)  on  State  and  private  land.  This  unit 
contains  a  portion  of  Kulepiamoa  Ridge, 
Pia  Valley,  and  Kupaua  Valley.  This 
unit  provides  habitat  for  one  population 
of  300  mature,  reproducing  individuals 
of  the  short-lived  perennial  Delissea 
subcordata  and  is  currently  unoccupied. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  includes 
habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery.  The 
habitat  featiu^s  contained  in  this  uni.t 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  moderate 
to  steep  gulch  slopes  in  mixed  mesic 
forests.  This  unit  is  geographically 
separated  from  the  other  five  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occiuring  catastrophic  event. 

Oahu  35 — Diellia  erecta — a 

This  unit  is  critical  habitat  for  Diellia 
erecta  and  is  293  ha  (731  ac)  on  private 
and  State  land  (Honolulu  Watershed 
Forest  Reserve).  This  unit  contains  a 
portion  of  Kulepiamoa  Ridge  and 
Laulaupoe  Gulch.  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Diellia  erecta  and 
is  currently  luioccupied.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in-  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  moderate  to  steep  gulch 
slopes  or  sparsely  vegetated  rock  faces 
in  mesic  forest.  This  unit  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Kauai,  Molokai,  and  Maui  for 
this  species  in  order  to  avoid  all 
recovery  populations  being  destroyed  by 
one  naturally-occurring  catastrophic 
event. 

Oahu  4 — Diellia  falcata — a 

This  unit  is  critical  habitat  for  Diellia 
falcata  and  is  59  ha  (148  ac)  on  State 
land  (Pahole  NAR  and  Mokuleia  Forest 
Reserve).  This  unit  provides  habitat  for 
one  population  of  300  matiire, 


reproducing  individuals  of  the  short- 
lived perennial  Diellia  falcata  and  is 
currently  unoccupied.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
featiues  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  deep  shade  or  open 
understory  on  moderate  to  mbderately 
steep  slopes  and  gulch  bottoms  in 
diverse  mesic  forest.  This  unit  is 
geographically  separated  from  the  other 
three  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Oahu  4 — Diellia  falcata — b 

This  unit  is  critical  habitat  for  Diellia 
.  falcata  and  is  22  ha  (54  ac)  on  State  land 
(Pahole  NAR  and  Mokuleia  Forest 
Reserve).  This  imit  provides  habitat  for 
one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Diellia  falcata  and  is 
currentiy  occupied  by  20  individuals. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  deep  shade  or  open 
understory  on  moderate  to  moderately 
steep  slopes  and  gulch  bottoms  in 
diverse  mesic  forest.  This  unit  is 
geographically  separated  from  the  other 
three  imits  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occiuring  catastrophic  event. 

Oahu  15 — Diellia  falcata — c 

This  unit  is  critical  habitat  for  Diellia 
ffiicata  and  is  341  ha  (844  ac)  on  State, 
Federal  (Lualualei  Naval  Reservation), 
and  private  land  (Honouliuli  Preserve). 
This  unit  contains  a  portion  of  Puu 
Hapapa.  Puu  Kanehoa.  and  Puu  Kaua. 
This  unit  provides  habitat  for  4 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Diellia  falcata  and  is  currently  occupied 
by  297  individuals.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  Jhe  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  featiues 


contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to.  deep  shade  or  open 
understory  on  moderate  to  moderately 
steep  slopes  and  gulch  bottoms  in 
diverse  mesic  forest.  This  unit  is 
geographically  separated  from  the  other 
three  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  Ijy  one  naturally 
occurring  catastrophic  event. 

Oahu  15 — Diellia  falcata — d 

This  unit  is  critical  habitat  for  Diellia 
falcata  and  is  178  ha  (437  ac)  on  State. 
Federal  (Lualualei  Naval  Reservation), 
and  private  land  (Honouliuli  Preserve), 
containing  a  portion  of  Palikea  Summit. 
This  unit  provides  habitat  for  3 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial  - 
Diellia  falcata  and  is  currently  occupied 
by  1.230  individuals.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extcmt 
colony  of  this  species  and  habitat  that 
is  necessarj'  to  reach  recovery  goals.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  deep 
shade  or  open  understory  on  moderate 
to  moderately  steep  slopes  and  gulch 
bottoms  in  diverse  mesic  forest.  This 
unit  is  geographically  separated  from 
the  other  three  units  designated  as 
critical  habitat  for  this  island-endemic 
species,  in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Oahu  15 — Diellia  unisora — a 

This  unit  is  critical  habitat  for  Diellia 
unisora  and  is  362  ha  (894  ac)  on  State, 
Federah  (Lualualei  Naval  Reservation), 
and  private  land  (Honouliuli  Preserve). 
This  unit  contains  a  portion  of  Palikea 
Summit.  Laikea  Trail,  Pohakea  Pass. 
Puu  Kanehoa,  and  Puu  Kaua.  This  unit 
provides  habitat  for  6  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Diellia  unisora 
and  is  currently  occupied  by  697  plants. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  necessar\'  for  the  - 
establishment  of  additional  populations. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to.  moderate 
to  steep  slopes  or  gulch  bottoms  in  deep 
shade  or  open  understory  in  mesic 
forest.  We  do  not  believe  that  enough 
habitat  currently  exists  to  reach  the 
recovery  goal  of  8  to  10  populations  for 
this  species,  but  this  unit  is  large 
enough  that  one  naturally  occurring 
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catastrophic  event  is  unlikely  to  destroy 
habitat  for  all  six  populations. 

Oahu  4 — Diplazium  molokaiense — a 

This  unit  is  critical  habitat  for 
Diplazium  molokaiense  and  is  1 39  ha 
(340  ac)  on  State  land  (Mokuleia  Forest 
Reserve,  Kaala  NAR,  and  Waianae  Kai 
Forest  Reserve).  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Diplazium 
molokaiense  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
steep,  rocky,  wooded  gulch  walls  in  wet 
forests.  This  unit  is  geographically 
separated  from  critical  habitat 
designated  on  Kauai,  Molokai,  and  Maui 
for  this  species  in  order  to  avoid  all 
recovery  populations  being  destroyed  by 
one  naturally-occurring  catastrophic 
event. 

Oahu  4 — Dubaiitia  herbstobatae — a 

This  unit  is  critical  habitat  for 
Dubautia  herbstobatae  and  is  12  ha  (29 
ac)  on  State  land  (Makua  Keauu  Forest 
Reserve).  This  unit  provides  habitat  for 
one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Dubautia  herbstobatae 
and  is  currently  unoccupied.  This  unit 
is  essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  rock  outcrops,  ridges, 
moderate  slopes,  or  vertical  cliffs  in  dry 
or  mesic  shrubland.  Although  we  do  not 
believe  that  enough  habitat  currently 
exists  to  reach  the  recovery  goal  of  8  to 
10  populations  for  this  species,  this  unit 
is  geographically  separated  from  the 
other  two  units  designated  as  critical 
habitat  for  this  island-endemic  species 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event.  In 
addition,  this  unit  is  geographically 
separated  from  Army  lands  at  Makua 
Military  Reservation  that  provide 
habitat  for  two  populations  of  this 
species  (see  "Analysis  of  Impacts  Under 
Section  4(b)(2):  Other  Impacts"). 

Oahu  4 — Dubautia  herbstobatae — b 

This  unit  is  critical  habitat  for 
Dubautia  herbstobatae  and  is  76  ha  (191 
ac)  on  private  and  State  land  (Waianae 


Kai  Forest  Reserve),  containing  a 
portion  of  Fuu  Kawiwi  Summit.  This 
unit  provides  habitat  for  one  population 
of  300  mature,  reproducing  individuals 
of  the  short-lived  perennial  Dubautia 
herbstobatae  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  The  habitat  featiu«s  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
rock  outcrops,  ridges,  moderate  slopes, 
or  vertical  cliffs  in  dry  or  mesic 
shrubland.  Although  we  do  not  believe 
that  enough  habitat  currently  exists  to 
reach  the  recovery  goal  of  8  to  10 
populations  for  this  species,  this  unit  is 
geographically  separated  from  the  other 
two  units  designated  as  critical  habitat 
for  this  island-endemic  species  to  avoid 
all  recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event.  In  addition,  this  unit 
is  geographically  separated  from  Army 
lands  at  Makua  Military  Reservation 
that  provide  habitat  for  two  populations 
of  this  species  (see  "Analysis  of  Impacts 
Under  Section  4(b)(2):  Other  Impacts"). 

Oahu  7 — Dubautia  herbstobatae — c 

This  unit  is  critical  habitat  for 
Dubautia  herbstobatae  and  is  3  ha  (7  ac) 
on  State  land  (Makua  Keauu  Forest 
Reserve).  This  unit  provides  habitat  for 
2  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Dubautia  herbstobatae 
and  is  currently  unoccupied.  This  unit 
is  essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  rock  outcrops,  ridges, 
moderate  slopes,  or  vertical  cliffs  in  dry 
or  mesic  shrubland.  Although  we  do  not 
believe  that  enough  habitat  currently 
exists  to  reach  the  recovery  goal  of  8  to 
10  populations  for  this  species,  this  unit 
is  geographically  separated  from  the 
other  two  units  designated  as  critical 
habitat  for  this  island-endemic  species 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally    . 
occurring  catastrophic  event.  In 
addition,  this  unit  is  geographically 
separated  from  Army  lands  at  Makua 
Military  Reservation  that  provide 
habitat  for  two  populations  of  this 
species  (see  "Analysis  of  Impacts  Under 
Section  4(b)(2):  Other  Impacts"). 


Oahu  4 — Eragrostjs  fosbergii- 

This  unit  is  critical  habitat  for 
Eragrostis  fosbergii  and  is  81  ha  (199  ac) 
on  State  (Waianae  Kai  Forest  Reserve) 
land.  This  unit  contains  no  named 
natural  featiu^s.  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Eragrostis  fosbergii 
and  is  currently  occupied  by  6  plants. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  ridge  crests  or  moderate 
slopes  in  dry  or  mesic  forests.  We  do  not 
believe  that  enough  habitat  currently 
exists  to  reach  the  recovery  goal  of  8  to 
10  populations  for  this  species. 

Oahu  4 — Eugenia  koolauensis — a 

This  unit  is  critical  habitat  for 
Eugenia  koolauensis  and  is  114  ha  (280 
ac)  on  State  land,  containing  a  portion 
of  Kaukonahua  Stream.  This  imit 
provides  habitat  for  one  population  of 
100  mature,  reproducing  individuals  of 
the  long-lived  perennial  Eugenia 
koolauensis  and  is  currently  occupied 
by  2  individuals.  This  unit  is  essential 
to  the  conservation  of  the  species 
because  it  supports  an  extant  colony  of 
this  species  and  includes  habitat  that  is 
necessary  for  the  expansion  of  the 
present  population,  which  is  cmrently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  gentle  to  steep  slopes  or 
ridges  in  mesic  or  dry  forests  dominated 
by  Metrosideros  polymorpha  or 
Diospyros  sp.  This  imit  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Molokai  for  this  species  in  order 
to  avoid  all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  19 — Eugenia  koolauensis — b 

This  luiit  is  critical  habitat  for 
Eugenia  koolauensis  and  is  149  ha  (369 
ac)  on  private  and  State  (Pupukea-       « 
Paumalu  Forest  Reserve)  land, 
containing  a  portion  of  Mount  Kawela. 
This  unit  provides  habitat  for  one 
population  of  100  mature,  reproducing 
individuals  of  the  long-lived  perennial 
Eugenia  koolauensis  and  is  currently 
occupied  by  8  individuals.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
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habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  cmrently  considered 
nonviable.  The  habitat  featuires 
contained  in  this  imit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  gentle  to  steep  slopes  or 
ridges  in  mesic  or  dry  forests  dominated 
by  Metrosideros  polymorpha  or 
Diospyros  sp.  This  unit  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Molokai  for  this  species  in  order 
to  avoid  all  recovery  populations  being 
destroyed  by  one  naturally-occiuring 
catastrophic  event. 

Oahu  20 — Eugenia  koolauensis — c 

This  imit  is  critical  habitat  for 
Eugenia  koolauensis  and  is  122  ha  (303 
ac)  on  private  and  State  (Hauula  Forest 
Reserve)  land.  This  unit  contains  no 
named  natural  features.  This  unit 
provides  habitat  for  2  populations  of 
100  mature,  reproducing  individuals  of 
the  long-lived  perennial  Eugenia 
koolauensis  and  is  currently  occupied 
by  2  individuals.  This  unit  is  essential 
to  the  conservation  of  the  species 
because  it  supports  an  extant  colony  of 
this  species  and  includes  habitat  that  is 
necessary  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  fqr  this  species  include,  but  are 
not  limited  to,  gentle  to  steep  slopes  or 
ridges  in  mesic  or  dry  forests  dominated 
by  Metrosideros  polymorhpha  or 
Diospyros  sp.  This  unit  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Molokai  for  this  species  in  order 
to  avoid  all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  3 — Euphorbia  haeleeleana — a     ' 

This  unit  is  critical  habitat  for 
Euphorbia  haeleeleana  and  is  14  ha  (38 
ac)  on  State  (Kaena  State  Park,  Kuaokala 
Forest  Reserve)  land.  This  unit  contains 
no  named  natural  features.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Euphorbia 
haeleeleana  and  is  currently  occupied 
by  50  individuals.  This  unit  is  essential 
to  the  conservation  of  the  species 
because  it  supports  an  extant  colony  of 
this  species  and  includes  habitat  that  is 
necessary  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  It  provides 
habitat  for  the  easternmost  range  of  the 
species.  The  habitat  features  contained 
in  this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
dry  forest  dominated  by  Diospyros  sp. 


This  unit  is  geographically  separated 
from  critical  habitat  designated 
elsewhere  on  Oahu  and  on  Kauai  for 
this  species  in  order  to  avoid  all 
recovery  populations  being  destroyed  by 
one  naturally-occurring  catastrophic 
event. 

Oahu  4 — Euphorbia  haeleeleana — ^b 

This  unit  is  critical  habitat  for 
Euphorbia  haeleeleana  and  is  356  ha 
(881  ac]  on  private  and  State  (Mokuleia 
Forest  Reserve)  land.  This  unit  contains 
no  named  natural  features.  This  unit 
provides  habitat  for  3  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Euphorbia 
haeleeleana  and  is  currently  occupied 
by  49  individuals.  This  unit  is  essential 
to  the  conservation  of  the  species 
because  it  supports  an  extant  colony  of 
this  species  and  includes  habitat  that  is 
necessary  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  It  provides 
habitat  for  the  easternmost  range  of  the 
species.  The  habitat  features  contained 
in  this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
dry  forest  dominated  by  DiospjTos  sp. 
This  unit  is  geographically  separated 
from  critical  habitat  designated 
elsewhere  on  Oahu  and  on  Kauai  for 
this  species  in  order  to  avoid  all 
recovery  populations  being  destroyed  by 
one  naturally-occurring  catastrophic 
event. 

Oahu  4 — Flueggea  neowawraea — a 

This  unit  is  critical  habitat  for 
Flueggea  neowawraea  and  is  845  ha 
(2,087  ac)  on  State  (Mokuleia  Forest 
Reserve  and  Pahole  and  Kaala  NARs) 
land.  This  unit  contains  no  named 
natural  features.  This  unit  provides 
habitat  for  one  population  of  100 
mature,  reproducing  individuals  of  the 
long-lived  perennial  Flueggea 
neowawraea  and  is  currently  occupied 
by  10  individuals.  This  unit  is  essential 
to  the  conservation  of  the  species 
because  it  supports  an  extant  colony  of 
this  species  and  includes  habitat  that  is 
necessary  for  the  expansion  of  the 
present  population,  which  is"currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  gulch  slopes,  ridge  crests, 
or  areas  near  streams  in  dry  or  mesic 
forest.  This  unit  is  geographically 
separated  from  critical  habitat 
designated  on  Kauai,  Molokai,  and  Maui 
for  this  species  in  order  to  avoid  all 
recovery  populations  being  destroyed  by 
one  naturally-occurring  catastrophic 
event. 


Oahu  15 — Gardenia  mannii — a 

This  unit  is  critical  habitat  for 
Gardenia  mannii  and  is  266  ha  (658  ac)" 
on  private  (Honouliuli  Preserve)  land, 
containing  Honouliuli  Contour  Trail. 
This  unit  provides  habitat  for  2 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Gardenia  mannii  and  is<:urrently 
occupied  by  4  individuals.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  necessary'  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to.  moderate  to  moderately  steep 
gulch  slopes,  ridge  crests,  gulch 
bottoms,  and  stream  banks  in  mesic  or 
wet  forests.  This  unit  is  geographically 
separated  from  the  other  two  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event.  This  unit 
is  also  geographically  separated  from 
Army  lands  at  Schofield  Barracks  and 
Kawailoa  that  provide  habitat  for  six 
populations  of  this  species. 

.Oahu  20 — Gardenia  mannii — b 

This  unit  is  critical  habitat  for 
Gardenia  mannii  and  is  206  ha  (510  ac) 
on  private  land,  containing  Kaluakauila 
Gulch.  This  unit  provides  habitat  for 
one  population  of  300  mature, 
reproducing  individuals  of  the  short-      ^ 
lived  perennial  Gardenia  mannii  and  is 
currently  occupied  by  2  individuals. 
This  unit  is  essential  to  the  conser\'ation 
of  the  species  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  moderate  to  moderately  steep 
gulch  slopes,  ridge  crests,  gulch 
bottoms,  and  stream  banks  in  mesic  or 
wet  forests.  This  unit  is  geographically 
separated  fitim  the  other  two  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event.  This  unit 
is  also  geographically  separated  from 
Army  lands  at  Schofield  Barracks  and 
Kawailoa  that  provide  habitat  for  six 
populations  of  this  species. 
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Oahu  20 — Gardenia  mannii — c 

This  unit  is  critical  habitat  for 
Gardenia  mannii  and  is  1,311  ha  (3,239 
ac)  on  private  land,  containing  a  portion 
of  Puu  Kamana.  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Gardenia  mannii 
and  is  currently  unoccupied.  This  unit 
is  essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  moderate  to  moderately 
steep  gulch  slopes,  ridge  crests,  gulch 
bottoms,  and  stream  banks  in  mesic  or 
wet  forests.  This  unit  is  geographically 
separated  h-om  the  other  two  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event.  This  unit 
is  also  geographically  separated  from 
Army  lands  at  Schofield  Barracks  and 
Kawailoa  that  provide  habitat  for  six 
populations  of  this  species. 

Oahu  4 — Gouania  meyenii — a 

This  unit  is  critical  habitat  for 
Gouania  meyenii  and  is  47  ha  (118  ac) 
on  State  (Waianae  Kai  Forest  Reserve) 
land.  This  unit  contains  no  named 
natural  features.  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Gouania  meyenii 
and  is  currently  occupied  by  62 
individuals.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable.  It  provides 
habitat  for  the  easternmost  range  of  the 
species.  The  habitat  features  contained 
in  this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
moderate  to  steep  slopes  in  dry 
shrubland  or  mesic  lowland  forest.  This 
unit  is  geographically  separated  from 
the  other  units  designated  on  Oahu  and 
Kauai  as  critical  habitat  for  this  multi- 
island  species  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Oahu  4 — Gouania  meyenii — b 

This  unit  is  critical  habitat  for 
Gouania  meyenii  and  is  39  ha  (96  ac)  on 
State  (Waianae  Kai  Forest  Reserve)  land. 
This  unit  contains  no  named  natural 
features.  This  unit  provides  habitat  for 


one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Gouania  meyenii  and  is 
currently  occupied  by  3  individuals. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  It  provides  habitat  for  the 
easternmost  range  of  the  species.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  moderate 
to  steep  slopes  in  dry  shrubland  or 
mesic  lowland  forest.  This  unit  is 
geographically  separated  from  the  other 
units  designated  on  Oahu  and  Kauai  as 
critical  habitat  for  this  multi-island 
species  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Oahu  15 — Gouania  meyenii — c 

This  unit  is  critical  habitat  for 
Gouania  meyenii  and  is  208  ha  (515  ac) 
on  Federal  (Lualualei  Naval 
Reservation),  State,  and  private 
(Honouliuli  Preserve)  land,  containing  a 
portion  of  Puu  Hapapa  and  Puu 
Kanehoa.  This  unit  provides  habitat  for 
one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Gouania  meyenii  and  is 
ciKrently  unoccupied.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  It  provides 
habitat  for  the  easternmost  range  of  the 
species.  The  habitat  features  contained 
in  this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
moderate  to  steep  slopes  in  dry 
shrubland  or  mesic  lowland  forest.  This 
unit  is  geographically  separated  from 
the  other  units  designated  on  Oahu  and 
Kauai  as  critical  habitat  for  this  multi- 
island  species  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Oahu  31 — Gouania  meyenii — d 

This  unit  is  critical  habitat  for 
Gouania  meyenii  and  is  116  ha  (286  ac) 
on  State  (Diamond  Head  State  Park) 
land,  containing  a  portion  of  Kuilei 
Cliffs.  This  unit  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Gouania  meyenii  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  for  the 
establishment  of  additional  populations 


on  Oahu  in  order  to  reach  recovery 
goals.  It  provides  habitat  for  the 
easternmost  range  of  the  species.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  moderate 
to  steep  slopes  in  dry  shrubland  or 
mesic  lowland  forest.  This  unit  is 
geographically  separated  from  the  other 
units  designated  on  Oahu  and  Kauai  as 
critical  habitat  for  this  multi-island 
species  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Oahu  2 — Gouania  vitifolia — a 

This  unit  is  critical  habitat  for 
Gouania  vitifolia  and  is  20  ha  (49  ac)  on 
State  (Kaena  Point  State  Park  and 
Kuaokala  Forest  Reserve)  land.  This  unit 
contains  no  named  natural  features. 
This  unit,  along  with  Oahu  3 — Gouania 
vitifolia — b,  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Gouania  vitifolia  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  It  provides  habitat  for  tlie 
westernmost  range  of  the  species.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  sides  of 
ridges  or  gulches  in  dry  to  mesic  forests. 
This  unit  is  geographically  separated 
from  critical  habitat  designated 
elsewhere  on  Oahu  and  Maui  for  this 
species  in  order  to  avoid  all  recovejy 
populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  3 — Gouania  vitifolia — b 

This  unit  is  critical  habitat  for 
Gouania  vitifolia  and  is  48  ha  (120  ac) 
on  State  (Kuaokala  Forest  Reserve)  land. 
This  unit  contains  no  named  natiu-al 
features.  This  unit,  along  with  Oahu  2 — 
Gouania  vitifolia — a,  provides  habitat 
for  one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Gouania  vitifolia  and  is 
currendy  unoccupied.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  sides  of  ridges  or  gulches 
in  dry  to  mesic  forests.  This  unit  is 
geographically  separated  frx)m  critical 
habitat  designated  elsewhere  on  Oahu 
and  Maui  for  this  species  in  order  to 
avoid  all  recovery  populations  being 
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destroyed  by  one  natiu-ally-occurring 
catastrophic  event. 

Oahu  ^^^Gouania  vitifolia-^c 

This  unit  is  critical  habitat  for 
Gouania  vitifolia  and  is  196  ha  (482  ac) 
on  private  and  State  (Mokuleia  Forest 
Reserve)  land.  This  unit  contains  no 
named  natural  features.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Gouania 
vitifolia  and  is  currently  unoccupied. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports 
habitat  that  is  necessary  -for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  The  habitat  features  contciined  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
sides  of  ridges  or  gulches  in  dry  to 
mesic  forests.  This  unit  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  Maui  for  this  species  in  order  to 
avoid  all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  4 — Gouania  vitifolia — d 

This  unit  is  critical  habitat  for 
Gouania  vitifolia  and  is  85  ha  (208  ac) 
on  State  (Waianae  Kai  Forest  Reserve) 
land.  This  unit  contains  no  named 
natural  features.  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Gouania  vitifolia 
and  is  currently  unoccupied.  This  unit 
is  essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to.  sides  of  ridges  or  gulches 
in  dry  to  mesic  forests.  This  unit  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  Maui  for  this  species  in  order  to 
avoid  all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  A— 'Gouania  vitifolia — e 

This  unit  is  critical  habitat  for 
Gouania  vitifolia  and  is  102  ha  (252  ac) 
on  State  land  in  the  Waianae  Kai  area. 
This  unit  contains  no  named  natural 
features.  This  unit  provides  habitat  for 
one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Gouania  vitifolia  and  is 
currently  unoccupied.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  for  the  establishment  of 


additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to.  sides  of  ridges  or  gulches 
in  dry  to  mesic  forests.  This  unit  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  Maui  for  this  species  in  order  to 
avoid  all  recoverj'  populations  being 
destroyed  by  one  natiu-ally-occurring 
catastrophic  event. . 

Oahu  4 — Gouania  vitifolia — f 

This  unit  is  critical  habitat  for 
Gouania  vitifolia  and  is  27  ha  (67  ac)  on 
State  (Waianae  Kai  Forest  Reserve)  land. 
This  unit  contains  no  named  natural 
features.  This  unit  provides  habitat  for 
one  population  of  300  matiu-e. 
reproducing  individuals  of  the  short- 
lived perennial  Gouania  vitifolia  and  is 
currently  occupied  by  one  individual. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  sides  of  ridges  or  gulches  in 
dry  to  mesic  forests.  This  unit  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  Maui  for  this  species  in  order  to 
avoid  all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  5 — Gouania  vitifolia — g 

This  unit  is  critical  habitat  for 
Gouania  vitifolia  and  is  1 7  ha  (43  ac)  on 
private  and  State  land  in  the  Waianae 
Kai  area.  This  unit  contains  no  named 
natural  features.  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Gouania  vitifolia 
and  is  currently  unoccupied.  This  unit 
is  essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essentiaffor  this  species  include,  but  are 
not  limited  to,  sides  of  ridges  or  gulches 
in  dry  to  mesic  forests.  This  unit  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu  * 
and  Maui  for  this  Species  in  order  to 
avoid  all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 


Oahu  8 — Gouania  vitifolia — h 

This  unit  is  critical  habitat  for 
Gouania  vitifolia  and  is  64  ha  (158  ac) 
on  private  and  State  (Makua  Keaau 
Forest  Reserve)  land.  This  unit  contains 
no  named  natural  features.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Gouania 
vitifolia  and  is  currently  occupied  by  45 
individuals.  This  imit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  necessary 
for  the- expansion  of  the  present 
population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  sides  of  ridges  or  gulches 
in  dry  to  mesic  forests.  This  unit  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  Maui  for  this  species  in  order  to 
avoid  all  recovery  pc5pulations  being 
destroyed  by  one  naturally-occurring    " 
catastrophic  event. 

Oahu  1 5 — Hedyotis  coriacea — a 

This  unit  is  critical  habitat  for  — 

Hedyotis  coriacea  and  is  185  ha  (458  ac) 
on  private  (Honouliuli  Preserve)  land. 
This  unit  contains  no  named  natural 
features.  This  unit  provides  habitat  for 
one  population  of  300  mature, 
reproducing  individuals  of  thcshort- 
lived  perennial  Hedyotis  coriacea  and  is  . 
currently  unoccupied.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  It  provides 
habitat  for  the  westernmost  range  of  the 
species.  The  habitat  features  contained 
in  this  unit  that  are  essential  for  this 
species  include,  but  Ace  not  limited  to, 
steep,  rocky  slopes  in  dn.'  to  mesic 
Dodonaea  liscosa  dominated 
shrublands  or  forests.  This  unit  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Maui  for  this  species  in  order  to 
avoid  all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  35 — Hedyotis  coriaceor-h 

This  unit  is  critical  habitat  for 
Hedyotis  coriacea  and  is  164  ha  (404  ac) 
on  State  and  private  land,  containing  a 
portion  of  Kulepianroa  Ridge.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Hedyotis 
coriacea  and  is  currently  unoccupied. 
This  unit  is  essential  to  the  conser\'ation 
of  the  species  because  it  supports  " 
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habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  It  provides  habitat  for  the 
westernmost  range  of  the  species.  The 
habitat  features  contained  in  this  unit 
that  ar.e  essential  for  this  species 
include,  but  are  not  limited  to.  steep, 
rocky  slopes  in  dry  to  mesic  Dodonaea 
viscosa  dominated  shrublands  or 
forests.  This  unit  is  geographically 
separated  firom  critical  habitat 
designated  elsewhere  on  Oahu  and  on 
Maui  for  this  species  in  order  to  avoid 
all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  4 — Hedyotis  degeneri — a 

This  unit  is  critical  habitat  for 
Hedyotis  degeneri  and  is  917  ha  (2,265 
ac)  on  State  (Mokuleia  Forest  Reserve 
and  Kaala  and  Pahole  NARs)  land.  This 
unit  contains  no  named  natural  features. 
This  unit  provides  habitat  for  8 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Hedyotis  degeneri  and  is  currently 
occupied  by  201  individuals.  This  unit 
is  essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  necessary  for  the 
e.xpansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  ridge  crests  in  diverse  mesic 
forest.  This  unit  is  geographically 
separated  from  the  other  unit  designated 
as  critical  habitat  for  this  island- 
endemic  species,  in  order  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event.  In  addition,  this  unit 
is  extensive  enough  that  one 
catastrophic  event  would  be  unlikely  to 
affect  habitat  for  all  eight  populations. 

Oahu  4 — Hedyotis  degeneri — b 

This  unit  is  critical  habitat  for 
Hedyotis  degeneri  and  is  12  ha  (29  ac) 
on  State  (Waianae  Kai  Forest  Reserve) 
land.  This  unit  contains  no  named 
natural  features.  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Hedyotis  degeneri 
and  is  currently  occupied  by  6 
individuals.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 


not  limited  to.  ridge  crests  in  diverse 
mesic  forest.  This  unit  is  geographically 
separated  from  the  other  unit  designated 
as  critical  habitat  for  this  island- 
endemic  species,  in  order  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Oahu  4 — Hedyotis  parvula — a 

This  unit  is  critical  habitat  for 
Hedyotis  patvula  and  is  387  ha  (956  ac) 
on  State  (Mokuleia  Forest  Reserve  and 
Kaala  NAR)  land  and  contains  a  portion 
of  Dupont  Trail  and  Kamaohanui 
Summit.  This  unit  provides  habitat  for 
4  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Hedyotis  parvula  and  is 
currently  unoccupied.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  cliff  faces  or  their  bases, 
rock  outcrops,  or  ledges  in  mesic 
habitat.  This  unit  is  geographically 
separated  from  the  other  three  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Oahu  15 — Hedyotis  parvula — b 

This  unit  is  critical  habitat  for 
Hedyotis  parvula  and  is  8  ha  (19  ac)  on 
State  land,  containing  a  portion  of  Puu 
Hapapa.  This  unit  provides  habitat  for 
one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Hedyotis  parvula  and  is 
currently  unoccupied.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  cliff  faces  or  their  bases, 
rock  outcrops,  or  ledges  in  mesic 
habitat.  This  unit  is  geographically 
separated  from  the  other  three  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Oahu  1 5 — Hedyotis  parvula — c 

This  unit  is  critical  habitat  for 
Hedyotis  parvula  and  is  95  ha  (236  ac) 
on  Federal  (Lualualei  Naval 
Reservation),  State,  and  private 
(Honouliuli  Preserve)  land,  containing  a 


portion  of  Puu  Kaua  and  Puu  Kanehoa. 
This  unit  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Hedyotis  parvula  and  is  currently 
unoccupied.  Thi$  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to. 
cliff  faces  or  their  bases,  rock  outcrops, 
or  ledges  in  mesic  habitat.  This  unit  is 
geographically  separated  from  the  other  ' 
three  imits  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Oahu  15 — Hedyotis  parvula — d 

This  unit  is  critical  habitat  for 
Hedyotis  parvula  and  is  50  ha  (122  ac) 
on  State  and  Federal  (Lualualei  Naval 
Reservation)  land,  containing  a  portion 
of  Palikea  Summit.  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Hedyotis  parvula 
and  is  currently  occupied  by  4 
individuals.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  ciurently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  cliff  faces  or  their  bases, 
rock  outcrops,  or  ledges  in  mesic 
habitat.  This  unit  is  geographically 
separated  from  the  other  three  units  - 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Oahu  4 — Hesperomannia  arborescens — 
a 

This  unit  is  critical  habitat  for 
Hesperomannia  arborescens  and  is  125 
ha  (308  ac)  on  private  and  State  (Kaala 
NAR)  land,  containing  a  portion  of 
Kamaohanui  Summit.  This  unit 
provides  habitat  for  one  population  of 
100  mature,  reproducing  individuals  of 
the  long-lived  perennial  Hesperomannia 
arborescens  and  is  currently  occupied 
by  5  individuals.  This  unit  is  essential 
to  the  conservation  of  the  species 
because  it  supports  an  extant  colony  of 
this  species  and  includes  habitat  that  is 
necessary  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  It  provides 
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habitat  for  the  westernmost  range  of  the 
species.  The  habitat  featiu-es  contained 
in  this  luiit  that  are  essential  for  this 
species  include,  but  are  not  limited  to. 
steep  slopes,  ridge  tops,  or  gulches  in 
lowland  wet  forests  or  shrublands.  This 
luiit  is  geographically  separated  from 
critical  habitat  designated  elsewhere  on 
Oahu  and  on  Molokai  for  this  species  in 
order  to  avoid  all  recovery  populations 
being  destroyed  by  one  naturally- 
occurring  catastrophic  event. 

Oahu  20 — Hesperomannia 
arborescens — b 

This  unit  is  critical  habitat  for 
Hesperomannia  arborescens  and  is  589 
ha  (1.456  ac)  on  private  and  State 
(Hauula  Forest  Reserve.  Sacred  Falls 
State  Park,  and  Kaipapau  Forest 
Reserve)  land,  containing  a  portion  of 
Sacred  Falls.  This  unit  provides  habitat 
for  2  populations  of  100  matuire. 
reproducing  individuals  of  the  long- 
lived  perennial  Hesperomannia 
arborescens  and  is  currently  occupied 
by  24  individuals.  This  unit  is  essential 
to  the  conservation  of  the  species 
because  it  supports  an  extant  colony  of 
this  species  and  includes  habitat  that  is 
necessary  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  It  provides 
habitat  for  the  westernmost  range  of  the 
species.  The  habitat  featiures  contained 
in  this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
steep  slopes,  ridge  tops,  or  gulches  in 
lowland  wet  forests  or  shrublands.  This 
unit  is  geographically  separated  from 
critical  habitat  designated  elsewhere  on 
Oahu  and  on  Molokai  for  this  species  in 
order  to  avoid  all  recovery  populations 
being  destroyed  by  one  naturally- 
occurring  catastrophic  event. 

Oahu  4 — Hesperomannia  arbuscula — a 

This  unit  is  critical  habitat  for 
Hesperomannia  arbuscula  and  is  597  ha 
(1.472  ac)  on  State  (Mokuleia  Forest 
Reserve  and  Pahole  and  Kaala  NARs) 
land.  This  unit  contains  no  named 
natural  featiu'es.  This  unit  provides 
habitat  for  2  populations  of  100  mature, 
reproducing  individuals  of  the  long- 
lived  perennial  Hesperomannia 
arbuscula  and  is  currently  occupied  by 
1 3  individuals.  This  unit  is  essential  to 
the  conservation  of  the  species  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
necessary  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  It  provides 
habitat  for  the  westernmost  range  of  the 
species.  The  habitat  features  contained 
in  this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
slopes  or  ridges  in  dry  to  wet  forest 


dominated  by  Acacia  koa  or 
Metrosideros  polymorpha.  This  imit  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Maui  for  this  species  in  order  to 
avoid  all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  4 — Hesperomannia  arbuscula — b 

This  unit  is  critical  habitat  for 
Hesperomannia  arbuscula  and  is  32  ha 
(78  ac)  on  State  (Waianae  Kai  Forest 
Reserve)  land.  This  unit  contains  no 
named  natural  features.  This  unit 
provides  habitat  for  one  population  of 
100  mature,  reproducing  individuals  of 
the  long-lived  perennial  Hesperomannia 
arbuscula  and  is  currently  occupied  by 
70  individuals.  This  luiit  is  essential  to 
the  conservation  of  the  species  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
necessary  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  It  provides 
habitat  for  the  westernmost  range  of  the 
species.  The  habitat  features  contained 
in  this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
slopes  or  ridges  in  dry  to  wet  forest 
dominated  by  Acacia  koa  or 
Metrosideros  polymorpha.  This  unit  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Maui  for  this  species  in  order  to 
avoid  all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  15 — Hesperomannia  arbuscula — c 

This  unit  is  critical  habitat  for 
Hesperomannia  arbuscula  and  is  163  ha 
,  (402  ac)  on  Federal.  State,  and  private 
(Honouliuli  Preserve)  land,  containing  a 
portion  of  Puu  Kanehoa.  This  unit 
provides  habitat  for  one  population  of 
100  mature,  reproducing  individuals  of 
the  long-lived  perennial  Hesperomannia 
arbuscula  and  is  currently  occupied  by 
7  individuals.  This  unit  is  essential  to 
the  conservation  of  the  species  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
necessary  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  It  provides 
habitat  for  the  westernmost  range  of  the 
species.  The  habitat  featiues  contained 
in  this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
slopes  or  ridges  in  dr\-  to  wet  forest 
dominated  by  Acacia  koa  or 
Metrosideros  polymorpha.  This  unit  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Maui  for  this  species  in  order  to 
avoid  all  recovery  populations  being 


destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  15 — Hesperomannia  arbuscula — d 

This  imit  is  critical  habitat  for 
Hesperomannia  arbuscula  and  is  25  ha 
(60  ac)  on  State  and  private  (Honouliuli 
Preserve)  land,  containing  a  portion  of 
Puu  Kaua.  This  unit,  in  combination 
with  Oahu  1 5 — Hesperomannia 
arbuscula — e,  provides  habitat  for  one 
population  of  100  matiue,  reproducing 
individuals  of  the  long-lived  perennial 
Hesperomannia  arbuscula  and  is 
ciurently  unoccupied.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  It  provides 
habitat  for  the  westernmost  range  of  the 
species.  The  habitat  features  contained 
in  this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to. 
slopes  or  ridges  in  dr>'  to  wet  forest 
dominated  by  Acacia  koa  or 
Metrosideros  polymorpha.  This  unit  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Maui  for  this  species  in  order  to 
avoid  all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  15 — Hesperomannia  arbuscula — e 

This  unit  is  critical  habitat  for 
Hesperomannia  arbuscula  and  is  70  ha 
(172  ac)  on  State  and  private 
(Honouliuli  Preser\'e)  land,  containing  a 
portion  of  Palikea  Siunmit  and  Palikea 
Trail.  This  unit,  in  combination  with 
Oahu  15 — Hesperomannia  arbuscula — 
d,  provides  habitat  for  one  population  of 
100  mature,  reproducing  individuals  of 
the  long-lived  perennial  Hesperomnnma 
arbuscula  and  is  currently  occupied  by 
12  individuals.  This  unit  is  essential  to 
the  conservation  of  the  species  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
necessary  for  the  expansion  of  the 
present  population,  which  is  ciurently 
considered  nonviable.  It  provides 
habitat  for  the  westernmost  range  of  the 
species.  The  habitat  features  contained 
in  this  unit  that  are  essential  foj;  this 
species  include,  but  are  not  limited  to. 
slopes  or  ridges  in  dr}'  to  wet  forest 
dominated  by  Acacia  koa  or 
Metrosideros  polymorpha.  This  unit  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Maui  for  this  species  in  order  to 
avoid  all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 
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Oahu  1 — Hibiscus  brackenridgei — a      < 

This  unit  is  critical  habitat  for 
Hibiscus  brackenridgei  and  is  78  ha  (193 
ac)  on  State  and  private  land,  containing 
a  portion  of  Peacock  Flat  Trail.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Hibiscus 
bmckenridgei  and  is  currently  occupied 
by  3  individuals.  This  unit  is  essential 
to  the  conservation  of  the  species 
because  it  supports  an  extant  colony  of 
this  species  and  includes  habitat  that  is 
necessary  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  It  provides 
habitat  for  the  westernmost  range  of  the 
species.  The  habitat  features  contained 
in  this  unit  that  are  essential  for 
Hibiscus  brackenridgei  ssp. 
mokuleianus  include,  but  are  not 
limited  to,  slopes,  cliffs,  or  arid  ledges 
in  lowland  dry  forest  or  shrubland.  This 
unit  is  geographically  separated  from 
critical  habitat  designated  elsewhere  on 
Oahu  and  on  Molokai  and  Maui  for  this 
species  in  order  to  avoid  all  recovery 
populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  4 — Hibiscus  bmckenridgei — b 

This  unit  is  critical  habitat  for 
Hibiscus  brackenridgei  and  is  560  ha 
(1.385  ac)  on  private  and  State 
(Mokuleia  Forest  Reserve)  land, 
containing  a  portion  of  Puu  Iki.  This 
unit  provides  habitat  for  one  population 
of  300  mature,  reproducing  individuals 
of  the  short-lived  perennial  Hibiscus 
brackenridgei  and  is  currently  occupied 
by  158  individuals.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  It  provides  habitat  for  the 
westernmost  range  of  the  species.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  Hibiscus 
brackenridgei  ssp.  mokuleianus  include, 
but  are  not  limited  to,  slopes,  cliffs,  or 
arid  ledges  in  lowland  dry  forest  or 
shrubland.  This  unit  is  geographically 
separated  from  critical  habitat 
designated  elsewhere  on  Oahu  and  on 
Molokai  and  Maui  for  this  species  in 
order  to  avoid  all  recovery  populations 
being  destroyed  by  one  natiu-ally- 
occurring  catastrophic  event. 


Oahu  5 — Hibiscus  brackenridgei 

This  unit  is  critical  liabitat  for 
Hibiscus  brackenridgei  and  is  23  ha  (56 
ac)  on  State  and  private  land  in  the 
Waianae  Kai  area.  This  unit  contains  no 
named  natural  features.  This  unit 


provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Hibiscus 
brackenridgei  and  is  currently  occupied 
by  4  individuals.  This  unit  is  essential 
to  the  conservation  of  the  species 
because  it  supports  an  extant  colony  of 
this  species  and  includes  habitat  that  is 
necessary  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  It  provides 
habitat  for  the  westernmost  range  of  the 
species.  The  habitat  features  contained 
in  this  unit  that  are  essential  for 
Hibiscus  brackenridgei  ssp.  molokoiana 
include,  but  are  not  limited  to,  dry 
shrublands.  This  unit  is  geographically 
separated  from  critical  habitat 
designated  elsewhere  on  Oahu  and  on 
Molokai  and  Maui  for  this  species  in 
order  to  avoid  all  recovery  populations 
being  destroyed  by  one  naturally- 
occurring  catastrophic  event. 

Oahu  4 — Isodendrion  laurifolium — a ' 

This  unit  is  critical  habitat  for 
Isodendrion  laurifolium  and  is  616  ha 
(1,524  ac)  on  State  (Mokuleai  Forest 
Reserve  and  Pahole  and  Kaala  NARs) 
land,  containing  a  portion  of  Dupont 
Trail.  This  unit  provides  habitat  for  4 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Isodendrion  laurifolium  and  is  currently 
occupied  by  19  individuals.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  gulch  slopes,  ravines,  or 
ridges  in  diverse  mesic  or  dry  forest 
dominated  by  Metrosideros 
polymorpha.  Acacia  koa,  Eugenia 
reinwardtiana,  or  Diospyros 
sandwicensis.  This  unit  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Kauai  for  this  species  in  order 
to  avoid  all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  4 — Isodendrion  laurifolium — ^b 

This  unit  is  critical  habitat  for 
Isodendrion  laurifolium  and  is  62  ha 
(154  ac)  on  State  (Waianae  Kai  Forest 
Reserve)  land.  This  unit  contains  no 
named  natural  features.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Isodendrion 
laurifolium  and  is  ciurently  occupied  by 
46  individuals.  This  unit  is  essential  to 
the  conservation  of  the  species  because 


it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
necessary  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  gulch  slopes,  ravines,  or 
ridges  in  diverse  mesic  or  dry  forest 
dominated  by  Metrosideros 
polymorpha.  Acacia  koa,  Eugenia 
reinwardtiana,  or  Diospyros 
sandwicensis.  This  unit  is 
geggraphically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Kauai  for  this  species  in  order 
to  avoid  all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  35 — Isodendrion  laurifolium — c 

This  unit  is  critical  habitat  for 
Isodendrion  laurifolium  and  is  277  ha 
(684  ac]  on  private  and  State  (Honolulu 
Watershed  Forest  Reserve)  land, 
containing  a  portion  of  Laulaupoe 
Gulch.  This  unit  provides  habitat  for 
one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Isodendrion  laurifolium 
and  is  currently  unoccupied.  This  unit 
is  essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  It  provides 
habitat  for  the  easternmost  range  of  the 
species.  The  habitat  features  contained 
in  this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to. 
gulch  slopes,  ravines,  or  ridges  in 
diverse  mesic  or  dry  forest  dominated 
by  Metrosideros  polymorpha.  Acacia 
koa,  Eugenia  reinwardtiana,  or 
Diospyros  sandwicensis.  This  unit  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Kauai  for  this  species  in  order 
to  avoid  all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event.  v 

Oahu  4 — Isodendrion  longifolium-a 

This  unit  is  critical  habitat  for 
Isodendrion  iongifolium  and  is  552  ha 
(1.363  ac)  on  private  and  State 
(Mokuleia  Forest  Reserve  and  Kaala 
NAR)  land,  containing  a  portion  of 
Dupont  Trail.  This  unit  provides  habitat 
for  3  populations  of  300  matiue, 
reproducing  individuals  of  the  short- 
lived perennial  Isodendrion  Iongifolium 
and  is  currently  occupied  by  40 
individuals.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  currently 
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considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to.  steep  slopes  or  stream 
banks  in  mixed  mesic  or  lowland  wet 
Metrosideros  polymorpha-Dicranopteris 
linearis  forest.  This  unit  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Kauai  for  this  species  in  order 
to  avoid  all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  20 — Isodendrion  Iongifolium — ^b 

This  unit  is  critical  habitat  for 
Isodendrion  Iongifolium  and  is  162  ha 
(399  ac)  on  private  land.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Isodendrion 
Iongifolium  and  is  currently 
unoccupied.  This  unit  is  essential  toihe 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  It  provides  habitat  for  the 
easternmost  range  of  the  species.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  steep 
slopes  or  stream  banks  in  mixed  mesic 
or  lowland  wet  Metrosideros 
polymorpha-Dicranopteris  linearis 
forest.  This  unit  is  geographically 
separated  from  critical  habitat 
designated  elsewhere  on  Oahu  and  on 
Kauai  for  this  species  in  order  to  avoid 
all  recover\'  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  5 — Isodendrion  pyri folium — a 

This  unit  is  critical  hat;itat  for  .  * 

Isodendrion  pyrifolium  and  is  30  ha  (74 
ac)  on  State  and  private  land  in  the 
Waianae  Kai  area.  This  unit  contains  no 
named  natiu-al  features.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Isodendrion 
pyrifolium  and  is  currently  unoccupied. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports 
habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recover}' 
goals.  It  provides  habitat  for  the 
westernmost  range  of  the  species.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  bare, 
rocky  hills  or  wooded  ravines  in  dr>- 
shrublands.  This  unit  provides  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Molokai  and  Maui  for  this 
species  in  order  to  avoid  all  recovery 


populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  16 — Isodendrion  pyrifolium — b 

This  unit  is. critical  habitat  for 
Isodendrion  pyrifolium  and  is  130  ha 
(318  ac)  on  private  and  State  (Nanakuli 
Forest  Reserve)  land.  This  unit  contains 
no  named  natural  features.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Isodendrion 
pyrifolium  and  is  currently  unoccupied. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports 
habitat  that  is  necessary'  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  It  provides  habitat  for  the 
westernmost  range  of  the  species.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  bare, 
rocky  hills  or  wooded  ravines  in  dry 
shrublands.  This  unit  provides  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Molokai  and  Maui  for  this 
species  in  order  to  avoid  all  recovCTy 
populations  being  destroyed  by  one 
natiu'ally-occiuring  catastrophic  event. 

Oahu  1 7 — Isodendrion  pyrifolium — c 

This  unit  is  critical  habitat  for 
Isodendrion  pyrifolium  and  is  73  ha 
(181  ac)  on  State  (Nanakuli  Forest 
Reserve)  land.  This  unit  contains  no 
named  natural  features.  This  unit  * 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Isodendrion 
pyrifolium  and  is  currently  unoccupied. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports 
habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  It  provides  habitat  for  the 
westernmost  range  of  the  species.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to.  bare, 
rocky  hills  or  wooded  ravines  in  dry 
shrublands.  This  unit  provides  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Molokai  and  Maui  for  this 
species  in  order  to  avoid  all  recovery 
populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  4 — Laburdia  cyriandrae — a 

This  unit  is  critical  habitat  for 
Labordia  cyrtandrae  and  is  161  ha  (397 
ac)  on  State  (Mokuleia  Forest  Reserve. 
Kaala  NAR.  and  Waianae  Kai  Forest 
Reserve)  land,  containing  a  portion  of 
Kamaohanui  Summit.  This  unit 
provides  habitat  for  4  populations  of 


300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Labordia 
cyrtandrae  and  is  currently  occupied  by 
17  individuals.  This  unit  is  essential  to 
the  conservation  of  the  species  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
necessar\'  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  shady  gulches,  slopes,  or 
glens  in  mesic  to  wet  forests  and 
shrublands  dominated  by  Metrosideros 
polymorpha,  Diplopterygium  pinnatum. 
and/or  Acacia  koa.  This  unit  is 
geographically  separated  from  the  other 
two  units  designated  as  crrtical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Oahu  20 — Labordia  cyrtandrae — b 

This  unit  is  critical  habitat  for 
Labordia  cyrtandrae  and  is  595  ha 
(1,473  ac)  on  private  and  State  (Hauula 
Forest  Reserve,  Sacred  Falls  State  Park, 
and  Kaipapau  Forest  Reserve)  land, 
containing  a  portion  of  the  Koolau 
Summit  Trail.  This  unit  provides  habitat 
for  4  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Labordia  cyrtandrae  and 
is  currently  unoccupied.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  shady  gulches,  slopes,  or 
glens  in  mesic  to  wet  forests  and 
shrublands  dominated  by  Metrosideros 
polymorpha,  Diplopterygium  pinnatum. 
and/or  Acacia  koa.  This  unit  is 
geographically  separated  from  the  other 
two  imits  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Oahu  20 — Labordia  cyrtandrae — c 

This  unit  is  critical  habitat  for 
Labordia  cyrtandrae  and  is  617  ha 
(1.525  ac)  on  private  and  State  ^ 

(Waiahole  Forest  Reser\'e  and  Ewa 
Forest  Reserve)  land,  containing  a 
portion  of  Eleao,  Nanaikaalaea,  and 
Ulimakoli  Summits.  This  unit  provides 
habitat  for  2  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Labordia  cyrtandrae  and 
is  currently  occupied  by  one  individual. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports  an 
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extant  colony  of  this  species  and 
includes  habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  shady  gulches,  slopes,  or 
glens  in  mesic  to  wet  forests  and 
shrublands  dominated  by  Metrosideros 
polymorpha,  Diplopterygium  pinnatum, 
and/or  Acacia  koa.  This  unit  is 
geographically  separated  from  the  other 
two  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Oahu  4 — Lepidium  arbuscula — a 

This  unit  is  critical  habitat  for 
Lepidium  arbuscula  and  is  330  ha  (813 
ac)  on  State  (Waianae  Kai  Forest 
Reserve)  land,  containing  a  portion  of 
Kamaileunu  Ridge,  Puu  Kawiwi,  and 
Puu  Kepauala.  This  unit  provides 
habitat  for  4  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Lepidium  arbuscula  and 
is  currently  occupied  by  51  individuals. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  exposed  ridge  tops  and  cliff 
faces  in  mesic  and  dry  vegetation 
communities.  This  unit  is 
geographically  separated  from  the  other 
two  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Oahu  15 — Lepidium  arbuscula — b 

This  unit  is  critical  habitat  for 
Lepidium  arbuscula  and  is  118  ha  (293 
ac)  on  Federal  (Lualualei  Naval 
Reservation),  State,  and  private 
(Honouliuli  Preserve)  land,  containing  a 
portion  of  Puu  Kaua.  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Lepidium 
arbuscula  and  is  currently  occupied  by 
150  individuals.  This  unit  is  essential  to 
the  conservation  of  the  species  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
necessary  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 


not  limited  to,  exposed  ridge  tops  and 
cliff  faces  in  mesic  and  dry  vegetation 
communities.  This  unit  is 
geographically  separated  from  the  other 
two  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Oahu  1 5 — Lepidium  arbuscula — c 

This  unit  is  critical  habitat  for 
lepidium  arbuscula  and  is  99  ha  (244 
ac)  on  Federal  (Lualualei  Naval 
Reservation)  and  State  land.  This  unit 
contains  no  named  natural  features. 
This  unit  provides  habitat  for  2 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Lepidium  arbuscula  and  is  currently 
occupied  by  613  individuals.  This  unit 
is  essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to,  exposed 
ridge  tops  and  cliff  faces  in  mesic  and 
dry  vegetation  communities.  This  unit  is 
geographically  separated  from  the  other 
two  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Oahu  4 — Lipochaeta  lobata  var. 
leptophylla — a 

This  unit  is  critical  habitat  for 
Lipochaeta  lobata  var.  leptophylla  and 
is  139  ha  (345  ac)  on  State  (Waianae  Kai 
Forest  Reserve)  land,  containing  a 
portion  of  Puu  Kawiwi.  This  unit 
provides  habitat  for  2  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Lipochaeta 
lobata  var.  leptophylla  and  is  currently 
occupied  by  2  individuals.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  cliffs,  ridges,  or  slopes  in  dry 
or  mesic  shrubland.  This  unit  is 
geographically  separated  from  the  other 
unit  designated  as  critical  habitat  for 
this  island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 


Oahu  15 — Lipochaeta  lobata  var. 
leptophylla— b 

This  unit  is  critical  habitat  for 
Lipochaeta  lobata  var.  leptophylla  and 
is  534  ha  (1,321  ac)  on  Federal 
(Lualualei  Naval  Reservation),  State, 
and  private  (Honouliuli  Preserve)  land, 
containing  a  portion  of  Palikea  Summit, 
Pohakea  Pass,  Puu  Hapapa,  Puu  ^ 
Kanehoa,  and  Puu  Kaua.  This  unit 
provides  habitat  for  8  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Lipochaeta 
lobata  var.  leptophylla  and  is  currently 
occupied  by  144  individuals.  This  unit 
is  essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  featiu-es 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  cliffs,  ridges,  or  slopes  in  dry 
or  mesic  shrubland.  This  unit  is 
geographically  separated  from  the  other 
unit  designated  as  critical  habitat  for 
this  island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Oahu  4 — Lipochaeta  tenuifolia — a 

This  unit  is  critical  habitat  for 
Lipochaeta  tenuifolia  and  is  23  ha  (57 
ac)  on  State  (Makua  Keaau  Forest 
Reserve)  land.  This  unit  contains  no 
named  natural  features.  This  unit 
provides  habitat  for  2  populations  of 
300  matiure,  reproducing  individuals  of 
the  short-lived  perennial  Lipochaeta 
tenuifolia  and  is  currently  occupied  by 
50  individuals.  This  unit  is  essential  to 
the  conservation  of  the  species  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
necessary  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  ridge  tops  or  bluffs  in 
open  areas  or  protected  pockets  of  dry 
to  mesic  forest  or  shrublands.  Although 
we  do  not  believe  that  enough  critical 
habitat  currently  exists  to  reach  the 
recovery  goal  of  8  to  10  populations  for 
this  species,  this  unit  is  geographically 
separated  from  the  other  two  units 
designated  as  critical  habitat  for  this   - 
island-endemic  species  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event.  In  addition,  this  unit 
is  separated  from  Army  lands  at  Makua 
Military  Reservation  that  provide 
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habitat  for  one  population  of  this 
species. 

Oahu  4 — Lipochaeta  tenuifolia — ^b 

This  unit  is  critical  habitat  for 
Lipochaeta  tenuifolia  and  is  66  ha  (167 
ac)  on  State  (Kaala  NAR)  land.  This  unit 
provides  habitat  for  one  population  of 
300  matiu-e,  reproducing  individuals  of 
the  short-lived  perennial  Lipochaeta 
tenuifolia  and  is  currently  occupied  by 
100  individuals.  This  unit  is  essential  to 
the  conser\'ation  of  the  species  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is. 
necessary  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  ridge  tops  or  bluffs  in 
open  areas  or  protected  pockets  of  dry 
to  mesic  forest  or  shrublands.  Although 
we  do  not  believe  that  enough  critical 
habitat  currently  exists  to  reach  the 
recovery  goal  of  8  to  10  populations  for 
this  species,  this  unit  is  geographically 
separated  from  the  other  two  units 
designated  as  critical  habitat  for  this 
island-endemic  species  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event.  In  addition,  this  unit 
is  separated  from  Army  lands  at  Makua 
Military  Reservation  that  provide 
habitat  for  one  population  of  this 
species. 

Oahu  4 — Lipochaeta  tenuifolia — c 

This  unit  is  critical  habitat  for 
Lipochaeta  tenuifolia  and  is  118  ha  (292 
ac)  on  State  (Waianae  Kai  Forest 
Reserve)  land.  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Lipochaeta 
tenuifolia  and  is  currently  occupied  by 
150  individuals.  This  unit  is  essential  to 
the  conservation  of  the  species  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
necessar}'  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  ridge  tops  or  bluffs  in 
open  areas  or  protected  pockets  of  dry 
to  mesic  forest  or  shrublands.  Although 
we  do  not  believe  that  enough  critical 
habitat  currently  exists  to  reach  the 
recovery  goal  of  8  to  10  populations  for 
this  species,  this  luiit  is  geographically 
separated  from  the  other  two  units 
designated  as  critical  habitat  for  this 
island-endemic  species  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event.  In  addition,  this  unit 


is  separated  from  Army  lands  at  Makua 
Military  Reservation  that  provide 
habitat  for  one  population  of  this 
species. 

Oahu  20 — Lobelia  gaudichaudii  sSp. 
koolauensis — a 

This  unit  is  critical  habitat  for  Lobelia 
gaudichaudii  ssp.  koolauensis  and  is 
926  ha  (2,287  ac)  on  private  and  State 
(Oahu  Forest  National  Wildlife  Refuge, 
Hauula  Forest  Reserve,  Sacred  Falls 
State  Park,  Kaipapau  Forest  Reserve, 
Kahana  Valley  State  Park,  Ewa  Forest 
Reserve,  and  Waiahole  Forest  Reserve) 
land,  containing  a  portion  of  Eleao,  Puu 
Kaaumakua,  and  Puu  Pauao  Sununits, 
and  the  Koolau  Summit  Trail.  This  unit 
provides  habitat  for  7  populations  of 
300  matiu-e,  reproducing  individuals  of 
the  short-lived  perennial  Lobelia 
gaudichaudii  ssp.  koolauensis  and  is 
currently  occupied  by  247  individuals. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  cvurently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  moderate  to  steep  slopes  in 
Metrosideros  polymorpha  lowland  wet 
shrublands  or  bogs.  This  unit  is 
extensive  and  is  geographically 
separated  from  Army  lands  at  Kawailoa 
Training  Area  that  provide  habitat  for 
two  populations  of  this  species  (see 
"Analysis  of  Impacts  Under  Section 
4(b)(2):  Other  Impacts").  It  is  therefore 
unlikely  that  all  populations  would  be 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Oahu  30 — Lobelia  monostachya — a 

This  unit  is  critical  habitat  for  Lobelia 
monostachya  and  is  59  ha  (150  ac)  on 
private  and  State  (Honolulu  Watershed 
Forest  Reserve)  land.  This  unit  contains 
no  named  natural  features.  This  unit 
provides  habitat  for  one  population  of 
100  mature,  reproducing  individuals  of 
the  long-lived  perennial  Lobelia 
monostachya  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
steep,  sparsely  vegetated  cliffs  in  mesic 
shrubland.  Although  we  do  not  believe 
that  enough  critical  habitat  currently 
exists  to  reach  the  recovery  goal  of  8  to 
10  populations  for  this  species,  this  unit 
is  geographically  separated  from  the 


other  three  units  designated  as  critical 
habitat  for  this  island-endemic  species 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  natiually 
occurring  catastrophic  event. 

Oahu  32 — Lobelia  monostachya — b 

This  unit  is  critical  habitat  for  Lobelia 
monostachya  and  is  47  ha  (115  ac)  on 
private  and  State  (Honolulu  Watershed 
Forest  Reserve)  land,  containing  a 
portion  of  Kulepiamoa.  Mauumae,  and 
Wiliwilinui  Ridges.  This  unit  provides 
habitat  for  4  populations  of  100  mature, 
reproducing  individuals  of  the  long- 
lived  perennial  Lobelia  monostachya 
and  is  currently  occupied  by  3 
individuals.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
Essential  for  this  species  include,  but  are 
not  limited  to,  steep,  sparsely  vegetated 
cliffs  in  mesic  shrubland.  Although  we 
do  not  believe  that  enough  critical 
habitat  currently  exists  to  reach  the 
recovery  goal  of  8  to  10  populations  for 
this  species,  this  unit  is  geographically 
separated  from  the  other  three  units 
designated  as  critical  habitat  for  this 
island-endemic  species  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Oahu  33 — Lobelia  monostachya— c 

This  unit  is  critical  habitat  for  Lobelia 
monostachya  and  is  70  ha  (174  ac)  on 
private  and  State  (Honolulu  Watershed 
Forest  Reserve  and  Waahila  Ridge  State 
Park)  land,  containing  a  portion  of 
Waahila  Ridge.  This  unit  provides 
habitat  for  one  population  of  100 
mature,  reproducing  individuals  of  the 
long-lived  perennial  Lobelia 
monostachya  and  is  currently 
imoccupied.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  i  each  recover\' 
goals.  The  habitat  featiu'es  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to. 
steep,  sparsely  vegetated  cliffs  in  mesic 
shrubland.  Although  we  do  not  believe 
that  enough  critical  habitat  currently 
exists  to  reach  the  recovery  goal  of  8  to 
10  populations  for  this  species,  this  unit 
is  geographically  separated  from  the 
other  three  units  designated  as  critical 
habitat  for  this  island-endemic  species 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 
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Oahu  35 — Lobelia  monostachya — d 

This  unit  is  critical  habitat  for  Lobelia 
monostachya  and  is  493  ha  (1.217  ac)  on 
private.  Federal,  and  State  (Honolulu 
Watershed  Forest  Reserve)  land.  This 
unit  contains  no  named  natural  features. 
This  unit  provides  habitat  for  one 
population  of  100  mature,  reproducing 
individuals  of  the  long-lived  perennial 
Lobelia  monostachya  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to. 
steep,  sparsely  vegetated  cliffs  in  mesic 
shrubland.  Although  we  do  not  believe 
that  enough  critical  habitat  currently 
exists  to  reach  the  recovery  goal  of  8  to 
10  populations  for  this  species,  this  unit 
is  geographically  separated  from  the 
other  three  units  designated  as  critical 
habitat  for  this  island-endemic  species 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Oahu  4 — Lobelia  niihauensis — a 

This  unit  is  critical  habitat  for  Lobelia 
niihauensis  and  is  44  ha  (108  ac)  on 
State  (Waianae  Kai  Forest  Reserve)  land, 
containing  a  portion  of  Puu  Kawiwi. 
This  unit  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Lobelia  niihauensis  and  is  currently 
occupied  by  14  individuals.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  It  provides  habitat  for  the 
easternmost  range  of  the  species.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to.  exposed 
mesic  or  dry  cliffs  or  ledges.  This  imit 
is  geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Kauai  for  this  species  in  order 
to  avoid  all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  1 7 — Lobelia  niihauensis — ^b 

This  unit  is  critical  habitat  for  Lobelia 
niihauensis  and  is  41  ha  (102  ac)  on 
State  (Nanakuli  Forest  Reserve)  land. 
This  unit  contains  no  named  natural 
featiires.  This  unit  provides  habitat  for 
one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Lobelia  niihauensis  and 


is  currently  occupied  by  37  individual's. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports  an 
9xtant  colony  of  this  species  and 
includes  habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  It  provides- habitat  for  the 
easternmost  range  of  the  species.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species, 
include,  but  are  not  limited  to.  exposed 
mesic  or  dry  cliffs  or  ledges.  This  unit 
is  geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Kauai  for  this  species  in  order 
to  avoid  all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  20 — Lobelia  oahuensis — a 

This  unit  is  critical  habitat  for  Lobelia 
oahuensis  and  is  493  ha  (1,218  ac)  on 
private.  Federal,  and  State  (Oahu  Forest 
National  Wildlife  Refuge,  Kahana  Valley 
State  Park,  Ewa  Forest  Reserve,  and 
Waiahole  Forest  Reserve)  land, 
containing  a  portion  of  Puu  Pauao,  and 
Eleao,  Puu  Kaaumakua,  Puu  Kahuauli, 
and  Puu  Keahiakahoe  Summits.  This 
unit  provides  habitat  for  7  populations 
of  300  mature,  reproducing  individuals 
of  the  short-lived  perennial  Lobelia 
oahuensis  and  is  currently  occupied  by 
13  individuals.  This  unit  is  essential  to 
the  conservation  of  the  species  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
necessary  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  steep  slopes  on  summit 
cliffs  in  cloudswept  wet  forests  or  in 
lowland  wet  shrublands  that  are 
frequently  exposed  to  heavy  wind  and 
rain.  This  unit  is  rather  extensive  and  is 
geographically  separated  from  the  other 
unit  designated  as  critical  habitat  for 
this  island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Oahu  35 — Lobelia  oahuensis — b 

This  unit  is  critical  habitat  for  Lobelia 
oahuensis  and  is  152  ha  (374  ac)  on 
private  and  State  (Honolulu  Watershed 
Forest  Reserve  and  Kuliouou  Forest 
Reserve)  land,  containing  a  portion  of 
Kaiawaaunui.  Konahuanui.  and  Palike 
Summits,  Mount  Olympus,  and  Puu  o 
Kona.  This  unit  provides  habitat  for  3 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Lobelia  oahuensis  and  is  currently 
occupied  by  38  individuals.  This  unit  is 
essential  to  the  conservation  of  the 


species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  steep  slopes  on  summit  cliffs 
in  cloudswept  wet  forests  or  in  lowland 
wet  shrublands  that  are  frequently 
exposed  to  heavy  wind  and  rain.  This 
unit  is  geographically  separated  from 
the  other  unit  designated  as  critical 
habitat  for  this  island-endemic  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Oahu  20 — Lysimachia  filifolia — a 

This  unit  is  critical  habitat  for 
Lysimachia  filifolia  and  is  1,512  ha 
(3,734  ac)  on  private.  Federal,  and  State 
(Hauula  Forest  Reserve.  Sacred  Falls 
State  Park,  Kaipapau  Forest  Reserve, 
Kahana  Valley  State  Park,  Waiahole 
Forest  Reserve,  and  Kaneohe  Forest 
Reserve)  land,  containing  a  portion  of 
Castle  Trail,  Keaahala  Spring, 
Nanaikaalaea  Summit.  Nuuanu  Pali, 
Puu  Kaaumakua,  Puu  Kahuauli,  Puu 
Keahiakahoe.  Puu  Pauao,  Sacred  Falls, 
Waiahole  Ditch,  and  the  Luluku 
Tunnels.  This  unit  provides  habitat  for 
6  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Lysimachia  filifolia  and 
is  currently  occupied  by  160 
individuals.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable.  It  provides 
habitat  for  the  easternmost  range  of  the 
species.  The  habitat  features  contained 
in  this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
mossy  banks  at  the  base  of  cliif  faces 
within  the  spray  zone  of  waterfalls  or 
along  streams.  This  unit  is 
geographically  separated  from  critical 
habitat  designated  on  Kauai  for  this 
species  in  order  to  avoid  all  recovery 
populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  4 — Mariscus  pennatiformis — a 

This  unit  is  critical  habitat  for 
Mariscus  pennatiformis  and  is  166  ha 
(410  ac)  on  State  (Pahole  NAR  and 
Mokuleia  Forest  Reserve)  land.  This 
unit  contains  no  named  natural  features. 
This  unit  provides  habitat  for  2 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Mariscus  pennatiformis  and  is  currently 
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unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  The  habitat  featiu«s  contained  in 
this  imit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
mesic  and  wet  Metrosideros 
polymorpha  forest  and  Metrosideros 
polymorpha-Acacia  koa  forest.  This  unit 
is  geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Kauai.  Maui,  and  the 
Northwestern  Hawaiian  Islands  for  this 
species  in  order  to  avoid  all  recovery 
populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  4 — Mariscus  pennatiformis — b 

This  unit  is  critical  habitat  for 
Mariscus  pennatiformis  and  is  1 71  ha 
(421  ac)  on  State  (Mokuleia  Forest 
Reserve)  land.  This  unit  contains  no 
named  natiu^  features.  This  unit 
provides  habitat  for  2  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Mariscus 
pennatiformis  and  is  currently 
imoccupied.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  for  the^ 
establishment  of  additional  populations* 
on  Oahu  in  order  to  reach  recovery 
goals.  The  habitat  featiu-es  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  liihited  to. 
mesic  and  wet  Metrosideros 
polymorpha  forest  and  Metrosideros 
polymorpha-Acacia  koa  forest.  This  unit 
is  geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Kauai,  Maui,  and  the 
Northwestern  Hawaiian  Islands  for  this 
species  in  order  to  avoid  all  recovery 
populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  13 — Marsilea  villosa — a 

This  unit  is  critical  habitat  for 
Marsilea  villosa  and  is  10  ha  (25  ac)  on 
Federal  (Lualualei  Naval  Reservation) 
land.  This  unit  contains  no  named 
natural  features.  This  unit  provides 
habitat  for  one  population  of  an 
unknown  number  of  mature, 
reproducing  individuals  of  the  annual 
Marsilea  villosa  and  is  currently 
occupied  by  50  individuals.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  It  provides  habitat  for  the 
westernmost  range  of  the  species.  The 
habitat  featiues  contained  in  this  unit 
that  are  essential  for  this  species 


include,  but  are  not  limited  to,  seasonal 
wetlands  in  cinder  craters,  vernal  pools 
surrounded  by  lowland  dry  forest 
vegetation,  mud  flats,  and  lowland 
grasslands.  This  imit  is  geographically 
separated  from  critical  habitat 
designated  elsewhere  on  Oahu  for  this 
species  in  order  to  avoid  all  recovery 
populations  being  destroyed  by  one 
naturally-occiuring  catastrophic  event. 

Oahu  14 — Marsilea  villosa — b 

This  imit  is  critical  habitat  for 
Marsilea  villosa  juid  is  7  ha  (18  ac)  on 
State  (Lualualei  Naval  Reservation) 
land.  This  unit  contains  no  named 
natural  features.  This  unit  provides 
habitat  for  one  population  of  an 
unknown  number  of  mature, 
reproducing  individuals  of  the  annual 
Marsilea  villosa  and  is  currently 
occupied  by  one  individual.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  It  provides  habitat  for  the 
westernmost  range  of  the  species.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  seasonal 
wetlands  in  cinder  craters,  vernal  pools 
surrounded  by  lowland  dry  forest 
vegetation,  mud  flats,  and  lowland 
grasslands.  This  unit  is  geographically 
separated  from  critical  habitat 
designated  elsewhere  on  Oahu  for  this 
species  in  order  to  avoid  all  recovery 
populations  being  destroyed  by  one 
natiu^ly-occurring  catastrophic  event. 

Oahu  28 — Marsilea  villosa— c 

This  unit  is  critical  habitat  for 
Marsilea  villosa  and  is  7  ha  (18  ac)  on 
State  land,  containing  a  portion  of  the 
flanks  of  Koko  Head  Crater.  This  unit, 
in  combination  with  unit  Oahu  29 — 
Marsilea  \illosa — d,  provides  habitat  for 
one  population  of  an  unknown  number 
of  matufe,  reproducing  individuals  of 
the  annual  Marsilea  villosa  and  is 
currently  occupied  by  10  individuals. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  seasonal  wetlands  in  cinder 
craters,  vernal  pools  surrounded  by 
lowland  dry  forest  vegetation,  mud  flats, 
and  lowland  grasslands.  This  unit  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 


for  this  species  in  order  to  avoid  all 
recovery  populations  being  destroyed  by 
one  naturally-occurring  catastrophic 
event. 

Oahu  29— Marsilea  villosa — d 

This  unit  is  critical  habitat  for 
Marsilea  villosa  and  is  5  ha  (1 1  ac)  on 
State  land,  containing  a  portion  of  the 
flanks  of  Koko  Head  Crater.  This  unit, 
in  combination  with  unit  Oahu  28 — 
Marsilea  villosa — c,  provides  habitat  for 
one  population  of  an  unknow^n  number 
of  mature,  reproducing  individuals  of 
the  annual  Marsilea  villosa  and  is 
currently  unoccupied.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  seetsonal  wedands  in 
cinder  craters,  vernal  pools  surrounded 
by  lowland  dry  forest  vegetation,  mud 
flats,  and  lowland  grasslands.  This  unit 
is  geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
for  this  species  in  order  to  avoid  all 
recovery  populations  being  destroyed  by 
one  naturally-occurring  catastrophic 
event. 

Oahu  36 — Marsilea  villosa^— e 

This  unit  is  critical  habitat  for 
Marsilea  villosa  and  is  6  ha  (14  ac)  on 
State  (Diamond  Head  State  Park)  land. 
This  unit  contains  no  named  natural 
features.  This  unit  provides  habitat  for 
one  population  of  an  unknown  number 
of  mature,  reproducing  individuals  of 
the  aimual  Marsilea  villosa  and  is 
currently  unoccupied.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to.  seasonal  wetlands  in 
cinder  craters,  vernal  pools  surrounded 
by  lowland  dry  forest  vegetation,  mud 
flats,  and  lowland  grasslands.  This  unit 
is  geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
for  this  species  in  order  to  avoid  all 
recovery  populations  being  destroyed  by 
one  naturally-occurring  catastrophic 
event. 

Oahu  20 — Melicope  lydgatei — a 

This  unit  is  critical  habitat  for 
Melicope  lydgatei  and  is  3,499  ha  (8,645 
ac)  on  private  and  State  (Ewa  Forest 
Reserve  and  Keaiwa  Heiau  State  Park) 
land,  containing  a  portion  of  Puu  Uau, 
and  Aiea,  Kipapa,  and  Waimano  Trails. 
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This  unit  provides  habitat  for  6 
populations  of  100  mature,  reproducing 
individuals  of  the  long-lived  perennial 
Melicope  lydgatei  and  is  currently 
occupied  by  2  individuals.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  ridges  in  mesic  or  wet 
forests.  This  unit  is  geographically 
separated  from  Army  lands  at  Kawailoa 
Training  Area  that  provide  habitat  for 
five  populations  of  this  species,  in  order 
to  avoid  all  populations  h'om  being 
destroyed  by  one  naturally  occurring 
catastrophic  event  [see  "Analysis  of 
Impacts  Under  Section  4(b)(2):  Other 
Impacts"). 

Oahu  4 — Melicope  pallida — a 

This  unit  is  critical  habitat  for 
Melicope  pallida  and  is  855  ha  (2.110 
ac)  on  private  and  State  (Mokuleia 
Forest  Reserve  and  Kaala  and  Pahole 
NARs)  land,  containing  a  portion  of 
Dupont.Trail.  This  unit  provides  habitat 
for  3  populations  of  100  mature, 
reproducing  individuals  of  the  long- 
lived  perennial  Melicope  pallida  and  is 
currently  unoccupied.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  steep  rock  faces  in 
lowland  dry  or  mesic  forest.  This  unit 
is  geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Kauai  for  this  species  in  order 
to  avoid  all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  1 5 — Melicope  pallida — b 

This  unit  is  critical  habitat  for 
Melicope  pallida  and  is  174  ha  (431  ac) 
on  private  (Honouliuli  Preserve)  land. 
This  unit  contains  no  named  natural 
features.  This  unit  provides  habitat  for 
one  population  of  100  mature, 
reproducing  individuals  of  the  long- 
lived  perennial  Melicope  pallida  and  is 
currently  unoccupied.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  It  provides 
habitat  for  the  easternmost  range  of  the 
species.  The  habitat  features  contained 
in  this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 


steep  rock  faces  in  lowland  dry  or  mesic 
forest.  This  unit  is  geographically 
separated  from  critical  habitat 
designated  elsewhere  on  Oahu  and  on 
Kauai  for  this  species  in  order  to  avoid 
all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  15 — Melicope  pallida — c 

This  unit  is  critical  habitat  for 
Melicope  pallida  and  is  29  ha  (71  ac)  on 
Federal  (Lualualei  Naval  Reservation) 
and  State  land.  This  unit  contains  no 
named  natural  features.  This  unit,  in 
combination  with  unit  Oahu  15 — 
Melicope  pallida — d,  provides  habitat 
for  one  population  of  100  mature, 
reproducing  individuals  of  the  long- 
lived  perennial  Melicope  pallida  and  is 
currently  unoccupied.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to.  steep  rock  faces  in 
lowland  dry  or  mesic  forest.  This  unit 
is  geographically  separated  hrom  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Kauai  for  Uiis  species  in  order 
to  avoid  all  recover^'  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  1 5 — Melicope  pallida — d 

This  unit  is  critical  habitat  for 
Melicope  pallida  and  is  20  ha  (51  ac)  on 
State  and  Federal  (Lualualei  Naval 
Reservation)  land.  This  unit,  in 
combination  with  imit  Oahu  15 — 
Melicope  pallida — c.  contains  no  named 
natural  features.  This  unit  provides 
habitat  for  one  population  of  100 
mature,  reproducing  individuals  of  the 
long-lived  perennial  Melicope  pallida 
and  is  currently  unoccupied.  This  unit 
is  essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  oMer 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  steep  rock  faces  in 
lowland  dry  or  mesic  forest.  This  unit 
is  geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Kauai  for  this  species  in  order 
to  avoid  all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event.    • 

Oahu  15 — Melicope  pallida— -e 

This  unit  is  critical  habitat  for 
Melicope  pallida  and  is  243  ha  (602  ac) 
on  private  (Honouliuli  Preserve)  land. 


This  unit  contains  no  named  natural 
features.  This  unit  provides  habitat  for 
one  population  of  100  mature, 
reproducing  individuals  of  the  long- 
lived  perennial  Melicope  pallida  and  is 
currently  occupied  by  one  individual. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  It  provides  habitat  for  the 
eastenunost  range  of  the  species.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  steep 
rock  faces  in  lowland  dry  or  mesic 
forest.  This  unit  is  geographically 
separated  from  critical  habitat 
designated  elsewhere  on  Oahu  and  on 
Kauai  for  this  species  in  order  to  avoid 
all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event 

Oahu  15 — Melicope  saint-johnii — a 

This  unit  is  critical  habitat  for  >  - 

Melicope  saint-johnii  and  is  244  ha  (604 
ac)  on  Federal  (Lualualei  Naval 
Reservation),  State,  and  private 
(Honouliuli  Preserve)  land,  containing  a 
■portion  of  Puu  Hapapa.  Puu  Kanehoa. 
and  Puu  Kaua.  This  unit  provides 
habitat  for  2  populations  of  100  mature, 
reproducing  individuals  of  the  long- 
lived  perennial  Melicope  saint-johnii 
and  is  currently  occupied  by  4 
individuals.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  ridges  or  gulch  bottoms 
in  mesic  forest.  Although  we  do  not 
believe  that  enough  critical  habitat 
currently  exists  to  reach  the  recovery  , 
goal  of  8  to  10  populations  for  this 
species,  this  unit  is  geographically 
.  separated  from  the  other  unit  designated 
as  critical  habitat  for  this  island- 
endemic  species  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Oahu  15 — Melicope  saint-johnii — b 

This  unit  is  critical  habitat  for 
Melicope  saint-johnii  and  is  214  ha  (529 
ac)  on  Federal  (Lualualei  Naval 
Reservation),  State  (Nanakuli  Forest 
Reserve),  cuid  private  (Honouliuli 
Preserve)  land,  containing  a  portion  of 
Palikea  Summit.  This  unit  provides 
habitat  for  one  population  of  100 


Federal  Register/ Vol.  68,  No.  116/Tuesday,  June  17,  2003 /Rules  and  Regulations  36049 


mature,  reproducing  individuals  of  the 
long-lived  perennial  Melicope  saint- 
johnii  and  is  currently  occupied  by  161 
individuals.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  necessary 
.for  the  expansion  of  the  present  ■ 
population,  which  is  currently 
considered  nonviable.  The  habitat 
featiu-es  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  ridges  or  gulch  bottoms 
in  mesic  forest.  Although  we  do  not 
believe  that  enough  critical  habitat 
ciuxently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
species,  this  unit  is  geographically 
separated  from  the  other  unit  designated 
as  critical  habitat  for  this  island- 
endemic  species  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Oahu  20 — Myrsine  juddii — a 

This  unit  is  critical  habitat  for 
Myrsine  juddii  and  is  950  ha  (2,347  ac) 
on  private  and  State  (Hauula  Forest 
Reserve,  Sacred  Falls  State  Park, 
Kaipapau  Forest  Reserve,  Kahana  Valley 
State  Park,  and  Ewa  Forest  Reserve) 
land,  containing  the  Koolau  Summit 
Trail.  This  unit  provides  habitat  for  6 
populations  of  100  mature,  reproducing 
individuals  of  the  long-lived  perennial 
Myrsine  juddii  and  is  currently 
occupied  by  5.000  individuals.  This 
unit  is  essential  to  the  conservation  of 
the  species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population. 
The  habitat  featiues  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to,  ridge 
crests  or  gulch  slopes  in  wet  forests  or 
shrublands  dominated  by  Metrosideros 
polymorpha  or  a  mixtiue  of 
Metrosideros  polymorpha  and 
Dicranopteris  linearis.  This  imit  is 
extensive  and  is  geographically 
separated  from  Army  lands  at  Kawailoa 
and  Schofield  Barracks  that  provide 
habitat  for  foiu-  populations  of  this 
species  (see  "Analysis  of  Impacts  Under  ' 
Section  4(b)(2):  Other  Impacts").  It  is 
therefore  unlikely  that  all  populations 
would  be  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Oahu  3 — Neraudia  angulata — ^a 

This  unit  is.  critical  habitat  for 
Neraudia  angulata  and  is  39  ha  (97  ac) 
on  State  (Kaena  Point  State  Park  and 
Kuaokala  Forest  Reserve)  land.  This  imit 
contains  no  named  natural  featiu-es. 
This  unit  provides  habitat  for  one 
population  of  300  mature,  reproducing 


individuals  of  the  short-lived  perennial 
Neraudia  angulata  and  is  currently 
occupied  by  2  individuals.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  ciuxently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  Neraudia  angulata  var.  angulata 
include,  but  are  not  limited  to,  slopes, 
ledges,  or  gulches  in  lowland  mesic  or 
dry  forest.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  Neraudia  angulata  var.  dentata 
include,  but  are  not  limited  to,  cliffs, 
rock  embankments,  gulches,  or  slopes  in 
mesic  or  dry  forest.  This  unit  is 
geographically  separated  from  the  other 
five  units  designated  as  critical  habitat 
for  this  island-endemic  species,  and 
bom  habitat  for  three  populations  on 
Army  lands  at  Makua  Military 
Reservation,  in  order  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Oahu  4 — Neraudia  angulata — b 

This  unit  is  critical  habitat  for 
Neraudia  angulata  and  is  90  ha  (222  ac) 
on  private  and  State  (Mokuleia  Forest 
Reserve  and  Pahole  NAR)  land.  This 
unit  contains  no  named  natural  features. 
This  unit  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Neraudia  angulata  and  is  currently 
occupied  by  one  individual.  This  unit  is 
essentied  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  Neraudia  angulata  var.  angulata 
include,  but  are  not  limited  to,  slopes, 
ledges,  or  gulches  in  lowland  mesic  or 
dry  forest.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  Neraudia  angulata  var.  dentata 
include,  but  are  not  limited  to,  cliffs, 
rock  embankments,  gulches,  or  slopes  in 
mesic  or  dry  forest.  This  unit  is 
geographically  separated  from  the  other 
five  units  designated  as  critical  habitat 
for  this  islemd-endemic  species  and 
from  habitat  for  three  populations  on 
Army  lands  at  Makua  Military 
Reservation,  in  order  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 


Oahu  4 — Neraudia  angulata — c 

This  unit  is  critical  habitat  for 
Neraudia  angulata  and  is  298  ha  (736 
ac)  on  State  land  in  the  Waianae  Kai 
area.  This  unit  contains  no  named 
natural  features.  This  unit  provides 
habitat  for  2  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Neraudia  angulata  and 
is  currently  unoccupied.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  Neraudia  angulata  var. 
angulata  include,  but  are  not  limited  to, 
slopes,  ledges,  or  gulches  in  lowland 
mesic  or  dry  forest.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  Neraudia  angulata  var.  dentata 
include,  but  are  not  limited  to,  cliffs, 
rock  embankments,  gulches,  or  slopes  in 
mesic  or  dry  forest.  This  unit  is 
geographically  separated  from  the  other 
five  units  designated  as  critical  habitat 
for  this  island-endemic  species  and 
from  habitat  for  three  populations  on 
Army  lands  at  Makua  Military 
Reservation,  in  order  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Oahu  4 — Neraudia  angulata^-d 

4 

This  unjt  is  critical  habitat  for 
Neraudia  angulata  and  is  33  ha  (81  ac) 
on  State  (Waianae  Kai  Forest  Reserve) 
land.  This  unit  contains  no  named 
natural  features.  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Neraudia  angulata 
and  is  currently  occupied  by  one 
individual.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  Neraudia  angulata  \'ar. 
angulata  include,  but  are  not  limited  to, 
slopes,  ledges,  or  gulches  in  lowland 
mesic  or  dry  forest.  The  iiabitat  features 
contained  in  this  unit  that  are  essential 
for  Neraudia  angulata  var.  dentata 
include,  but  are  not  limited  to,  cliffs, 
rock  embankments,  gulches,  or  slopes  in 
mesic  or  dry  forest.  This  unit  is 
geographically  separated  from  the  other 
five  units  designated  as  critical  habitat 
for  this  island-endemic  species  and 
from  habitat  for  three  populations  on 
Army  lands  at  Makua  Military 
Reservation,  in  order  to  avoid  all 
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recovery  populatiuns  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Oahu  4 — Nemudia  angulatct^-e 

This  unit  is  critical  habitat  for 
Neraudia  angulata  and  is  40  ha  (98  ac) 
on  State  (Waianae  Kai  Forest  Reserve) 
land.  This  unit  contains  no  named 
natural  features.  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Neraudia  angulata 
and  is  currently  occupied  by  40 
individuals.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  Neraudia  angulata  var. 
angulata  include,  but  are  not  limited  to, 
slopes,  ledges,  or  gulches  in  lowland 
mesic  or  dry  foreist.  The  habitat  features 
contained  in  this  imit  that  are  essential 
for  Neraudia  angulatq  var.  dentata 
include,  but  are  not  limited  to,  cliffs, 
rock  embankments,  gulches,  or  slopes  in 
mesic  or  dry  forest.  This  unit  is 
geographically  separated  from  the  other 
five  units  designated  as  critical  habitat 
for  this  island-endemic  species  and 
from  habitat  for  three  populations  on 
Army  lands  at  Makua  Military 
Reservation,  in  order  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Oahu  15 — Neraudia  angulata — f 

This  unit  is  critical  habitat  for 
Neraudia  angulata  and  is  83  ha  (207  ac) 
on  Federal  (Lualualei  Naval 
Reservation)  and  State  Icmd.  This  unit 
contains  no  named  natural  features. 
This  unit  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Neraudia  angulata  and  is  currently 
occupied  by  5  individuals.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  Neraudia  angulata  var.  angulata 
include,  but  are  not  limited  to,  slopes, 
ledges,  or  gulches  in  lowland  mesic  or 
dry  forest.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  Neraudia  angulata  var.  dentata 
include,  but  are  not  limited  to,  cliffs, 
rock  embankments,  gulches,  or  slopes  in 
mesic  or  dry  forest.  This  unit  is 


geographically  separated  from  the  other 
five  units  designated  as  critical  habitat 
for  this  island-endemic  species  and 
from  habitat  for  three  populations  on 
Army  lands  at  Makua  Military 
Reservation,  in  order  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Oahu  3 — Notptrichium  humile — a 

This  unit  is  critical  habitat  for 
Nototrichium  humile  and  is  20  ha  (51 
ac)  on  State  (Kaena  Point  State  Park  and 
Kuaokala  Forest  Reserve)  land.  This  unit 
contains  no  named  natural  features. 
This  unit  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Nototrichium  humile  and  is  currently 
occupied  by  900  individuals.  This  unit 
is  essential  to  the  conser\'ation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to.  cliff 
faces,  gulches,  stream  banks,  or  steep 
slopes  in  dry  or  mesic  forest  often- 
dominated  by  Sapindus  oahunensis  or 
Diopsyros  sandwicensis.  This  unit  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Maui  for  this  species  in  order  to 
avoid  all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  4 — Nototrichium  humile — b 

This  unit  is  critical  habitat  for 
Nototrichium  humile  and  is  229  ha  (568 
ac)  on  private  and  State  (Pahole  NAR 
and  Mokuleia  Forest  Reserve)  land, 
containing  a  portion  of  Mokuleia  Trail. 
This  unit  provides  habitat  for  2 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Nototrichium  humile  and  is  currently 
occupied  by  10  individuals.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  cliff  faces,  gulches,  stream 
banks,  or  steep  slopes  in  dry  or  mesic 
forest  often  dominated  by  Sapindus 
oahunensis  or  DiopsVros  sandwicensis. 
This  unit  is  geographically  separated 
from  critical  habitat  designated 
elsewhere  on  Oahu  and  on  Maui  for  this 
species  in  order  to  avoid  all  recovery 


populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  4 — Nototrichium  humile — c 

This  unit  is  critical  habitat  for 
Nototrichium  humile  and  is  236  ha  (586 
ac)  on  private  and  State  (Mokuleia 
Forest  Reserve  and  Kaala  NAR)  land. 
This  unit  contains  no  named  natural 
features.  This  unit  provides  habitat  for 
2  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Nototrichium  humile 
and  is  currently  occupied  by  54 
individuals.  This  unit  is  essential  to  the 
conser\'ation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  cliff  faces,  gulches, 
stream  banks,  or  steep  slopes  in  dry  or 
mesic  forest  often  dominated  by 
Sapindus  oahunensis  or  Diopsyros 
sandwicensis.  This  unit  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Maui  for  this  species  in  order  to 
avoid  all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  4 — Nototrichium  humile — d 

This  unit  is  critical  habitat  for 
Nototrichium  humile  and  is  30  ha  (75 
ac)  on  State  (Waianae  Kai  Forest 
Reserve)  land.  This  unit  contains  no 
named  natural  features.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Nototrichium 
humile  and  is  currently  occupied  by  215 
individuals.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  cliff  faces,  gulches, 
stream  banks,  or  steep  slopes  in  dry  or 
mesic  forest  often  dominated  by 
Sapindus  oahunensis  or  Diopsyros 
sandwicensis.  This  unit  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Maui  for  this  species  in  order  to 
avoid  all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  4 — Peucedanum  sandwicense — a 

This  unit  is  critical  ^habitat  for 
Peucedanum  sandwicense  and  is  76  ha 
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(186  ac)  on  State  (Waianae  Kai  Forest 
Reserve)  lands,  containing  Puu  Kawiwi. 
The  unit  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Peucedanum  sandwicense  and  is 
currently  occupied  by  34  individuals. 
The  unit  is  important  to  the  species' 
conservation  because  it  supports  an 
extant  colony  and  includes  habitat  that 
is  necessary  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  The  habitat 
featm-es  contained  in  this  unit  that  are 
essential  to  Peucedanum  sandwicense 
include,  but  are  not  limited  to,  cliffs, 
slopes,  or  ridges  in  Metrosideros 
polymorpha  lowland  mesic  forest.  This 
unit  is  geographically  separated  from 
critical  habitat  designated  on  Kauai, 
Molokai,  and  Maui  for  this  species  in 
order  to  avoid  all  recovery  populations 
being  destroyed  by  one  naturally- 
occurring  catastrophic  event. 

Oahu  20 — Phlegmariurus  nutans — a 

This  unit  is  critical  habitat  for 
Phlegmariurus  nutans  and  is  1,624  ha 
(4,014  ac)  on  State  (Hauula  Forest 
Reserve,  Sacred  Falls  State  Park, 
Kaipapau  Forest  Reserve,  Kahana  Valley 
State  Park,  and  Ewa  Forest  Reserve),  and 
private  lands.  Natural  features  found  in 
this  unit  include  Castle  Trail,  Puu 
Kaaumakua,  and  Puu  Pauao.  The  unit 
provides  habitat  for  5  popiUations  of 
300  matiue,  reproducing  individuals  of 
the  short-lived  perermial  Phlegmariurus 
nutans  and  is  currently  occupied  by 
contains  5  individuals.  This  imit  is 
essential  to  the  species'  conservation 
because  it  supports  an  extant  colony 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Phlegmariurus  nutans 
include,  but  are  not  limited  to,  tree 
trunks  on  open  ridges,  forested  slopes, 
or  cliffs  in  Metrosideros  polymorpha- 
dominated  wet  forests,  on  cliffs,  in 
shniblands,  or  in  mesic  forests.  This 
unit  is  geographically  separated  from 
critical  habitat  designated  on  Kauai  for 
this  species  in  order  to  avoid  all 
recovery  populations  being  destroyed  by 
one  natuitdly-occurring  catastrophic 
event. 

Oahu  4 — Phyllostegia  hirsuta — a 

This  imit  is  critical  habitat  for 
Phyllostegia  hirsuta  and  is  113  ha  (282 
ac)  on  State  (Mokuleia  Forest  Reserve, 
Kaala  NAR,  and  Waianae  Kai  Forest 
Reserve)  lands.  There  are  no  named 
natural  features  in  this  unit.  This  unit 
contains  4  individuals  and  provides 
habitat  for  one  population  of  300 


mature,  reproducing  individuals  of  the 
short-lived  perennial  Phyllostegia 
hirsuta.  The  nnit  is  essential  to  the 
species'  conservation  because  it 
supports  an  extant  colony  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  ciurently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
to  Phyllostegia  hirsuta  include,  but  are 
not  limited  to,  steep,  shaded  slopes, 
cliffs,  ridges,  gullies,  or  stream  banks  in 
mesic  or  wet  forests  dominated  by 
Metrosideros  polymorpha  or  a  mixture 
of  Metrosideros  polymorpha  and 
Dicranopteris  linearis.  This  imit  is 
geographically  separated  from  the  other 
three  units  designated  as  critical  habitat 
for  this  island-endemic  species  in  order 
to  avoid  all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  15 — Phyllostegia  hirsuta — ^b 

This  unit  is  critical  habitat  for 
Phyllostegia  hirsuta  and  is  131  ha  (324 
ac)  on  Federal  (Lualualei  Naval 
Reservation),  State,  and  private 
(Honouliuli  Preserve)  lands,  containing 
Puu  Hapapa  and  Puu  Kanehoa.  This 
unit  it  currently  occupied  by  50 
individuals  and  provides  habitat  for  2 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Phyllostegia  hirsuta.  The  unit  is 
essential  to  the  species'  conservation 
because  it  supports  an  extant  colony 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Phyllostegia  hirsuta  include, 
but  are  not  limited  to,  steep,  shaded 
slopes,  cliffs,  ridges,  gullies,  or  stream 
banks  in  mesic  or  wet  forests  dominated 
by  Metrosideros  polymorpha  or  a 
mixture  of  Metrosideros  polymorpha 
and  Dicranopteris  linearis.  This  unit  is 
geographically  separated  from  the  other 
three  units  designated  as  critical  habitat 
for  this  island-endemic  species  in  order 
to  avoid  all  recovery  populations  being 
destroyed  by  one  natureilly-occuning 
catastrophic  event. 

Oahu  15 — Phyllostegia  hirsuta — c 

This  unit  is  critical  habitat  for 
Phyllostegia  hirsuta  and  is  69  ha  (1 71 
ac)  on  private  (Honouliuli  Preserve) 
lands.  There  are  no  named  natural 
features  in  this  unit.  The  unit  is 
currently  occupied  by  2  individuals  and 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Phyllostegia 
hirsuta.  The  unit  is  essential  to  the 
species'  conservation  because  it 


supports  an  extant  colony  and  includes 
habitat  that  is  necessar\'  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
to  Phyllostegia  hirsuta  include,  but  are 
not  limited  to,  steep,  shaded  slopes, 
cliffs,  ridges,  gullies,  or  stream  banks  in 
mesic  or  wet  forests  dominated  by 
Metrosideros  polymorpha  or  a  mixture 
of  Metrosideros  polymorpha  and 
Dicranopteris  linearis.  This  unit  is 
geographically  separated  from  the  other 
three  units  designated  as  critical  habitat 
for  this  island-endemic  species  in  order 
to  avoid  all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  20 — Phyllostegia  hirsuta — d 

This  unit  is  critical  habitat  for 
Phyllostegia  hirsuta  and  is  1,004  ha 
(2,483  ac)  on  State  (Hauula  Forest 
Reserve,  Sacred  Falls  State  Park,  and 
Kaipapau  Forest  Reserve)  and  private 
lands,  cpntaining  the  Koolau  Summit 
Trail.  This  unit  is  occupied  by  39 
individuals  and  provides  habitat  for  2 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Phyllostegia  hirsuta.  The  unit  is 
essential  to  species'  conservation 
because  it  supports  an  extant  colony 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Phyllostegia  hirsuta  include, 
but  are  not  limited  to,  steep,  shaded 
slopes,  cliffs,  ridges,  gullies,  or  stream 
banks  in  mesic  or  wet  forests  dominated 
by  Metrosideros  polymorpha  or  a 
mixture  of  Metrosideros  polymorpha 
and  Dicranopteris  linearis,  this  unit  is 
geographically  separated  from  the  other 
three  units  designated  as  critical  habitat 
for  this  island-endemic  species  in  order 
to  avoid  all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  4 — Phyllostegia  kaalaensis — a 

This  unit  is  critical  habitat  for 
Phyllostegia  kaalaensis  and  is  57  ha 
(141  ac)  on  State  (Pahole  NAR  and 
Mokuleia  Forest  Reserve)  lands.  There 
are  no  named  natural  features  in  this 
unit.  This  unit  is  occupied  by  21 
individuals  and  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Phyllostegia  kaalaensis.  This  unit  is 
essential  to  the  species'  conservation 
because  it  supports  an  extant  colony 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  currentiy 
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considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Phyllostegia  kaalaensis 
include,  but  are  not  limited  to,  gulch 
slopes  or  bottoms  or  almost  vertical  rock 
faces  in  mesic  forest  or  Sapindus 
oahuensis  forest.  This  unit  is 
geographically  separated  from  the  other 
Bve  units  designated  as  critical  habitat 
for  this  island-endemic  species  in  order 
to  avoid  all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  4 — Phyllostegia  kaalaensis — b 

This  unit  is  critical  habitat  for 
Phyllostegia  kaalaensis  and  is  589  ha 
(1,456  ac)  on  State  (Pahole  and  Kaala 
NARs  and  Mokuleia  Forest  Reserve) 
lands  and  contains  Dupont  Trail.  This 
unit  currently  occupied  by  an  unknown 
number  of  individuals  and  provides 
habitat  for  6  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived pereruiial  Phyllostegia  kaalaensis. 
This  unit  is  essential  to  the  species' 
conservation  because  it  supports  an 
extant  colony  and  includes  habitat  that 
is  necessary  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Phyllostegia  kaalaensis 
include,  but  are  not  limited  to.  gulch 
slopes  or  bottoms  or  almost  vertical  rock 
faces  in  mesic  forest  or  Sapindus 
oahuensis  forest.  This  unit  is 
geographically  separated  from  the  other 
Hve  units  designated  as  critical  habitat 
for  this  island-endemic  species  in  order 
to  avoid  all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  4 — Phyllostegia  kaalaensis — c 

This  unit  is  critical  habitat  for 
Phyllostegia  kaalaensis  and  is  122  ha 
(304  ac)  on  State  (Kaala  NAR.  Mokuleia 
Forest  Reserve)  and  private  lands.  There 
are  no  named  natural  features  in  this 
unit.  The  unit  is  currently  occupied  by 
10  individuals  and  provides  habitat  for 
one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Phyllostegia  kaalaensis. 
This  unit  is  essential  to  the  species' 
conservation  because  it  supports  an 
extant  colony  and  includes  habitat  that 
is  necessary  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  The  habitat 
featiues  contained  in  this  unit  that  are 
essential  to  Phyllostegia  kaalaensis 
include,  but  are  not  limited  to,  gulch 
slopes  or  bottoms  or  almost  vertical  rock 
faces  in  mesic  forest  or  Sapindus 
oahuensis  forest.  This  unit  is 
geographically  separated  from  the  other 
Ave  units  designated  as  critical  habitat 


for  this  island-endemic  species  in  order 
to  avoid  all  recovery  populations  being 
destroyed  by  one  natiu-ally-occurring 
catastrophic  event. 

Oahu  4 — Phyllostegia  kaalaensis — d 

This  unit  is  critical  habitat  for 
Phyllostegia  kaalaensis  and  is  28  ha  (69 
ac)  on  State  (Waianae  Kai  Forest 
Reserve)  lands  containing  Waianae  Kai. 
This  unit,  combined  with  Oahu  4 — 
Phyllostegia  kaalaensis— e.  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Phyllostegia 
kaalaensis  and  is  currently  unoccupied. 
This  unit  is  essential  to  the  species' 
conservation  because  it  supports  habitat 
that  is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Phyllostegia  kaalaensis 
include,  but  are  not  limited  to,  gulch 
slopes  or  bottoms  or  almost  vertical  rock 
faces  in  mesic  forest  or  Sapindus 
oahuensis  forest.  This  unit  is 
geographically  separated  from  the  other 
five  units  designated  as  critical  habitat 
for  this  island-endemic  species  in  order 
to  avoid  all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  4 — Phyllostegia  kaalaensis — e 

This  unit  is  critical  habitat  for 
Phyllostegia  kaalaensis  and  is  16  ha  (39 
ac)  on  State  (Waianae  Kai  Forest 
Reserve)  lands  containing  Waianae  Kai. 
This  unit  is  currently  occupied  by  8 
individuals  and,  combined  with  Oahu 
4 — Phyllostegia  kaalaensis — d.  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Phyllostegia 
kaalaensis.  This  unit  is  essential  to  the 
species'  conservation  because  it 
supports  an  extant  colony  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
to  Phyllostegia  kaalaensis  include,  but 
are  not  limited  to,  gulch  slopes  or 
bottoms  or  almost  vertical  rock  faces  in 
mesic  forest  or  Sapindus  oahuensis 
forest.  This  unit  is  geographically 
separated  from  the  other  five  units 
designated  as  critical  habitat  for  this 
island-endemic  species  in  order  to  avoid 
all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  evBut. 

Oahu  15 — Phyllostegia  kaalaensis — f 

This  unit  is  critical  habitat  for 
Phyllostegia  kaalaensis  and  is  30  ha  (74 
ac)  on  private  (Honouliuli  Preserve) 


lands.  There  are  no  named  natural 
features  in  this  unit.  The  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Phyllostegia 
kaalaensis  and  is  currently  unoccupied. 
This  unit  is  essential  to  the  species' 
conservation  because  it  supports  habitat 
that  is  important  to  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Phyllostegia  kaalaensis 
include,  but  are  not  limited  to,  gulch 
slopes  or  bottoms  or  almost  vertical  rock 
faces  in  mesic  forest  or  Sapindus 
oahuensis  forest.  This  unit  is 
,  geographically  separated  from  the  other 
five  units  designated  as  critical  habitat 
for  this  island-endemic  species  in  order 
to  avoid  all  recovery  populations  being 
destroyed  by  one  naturally-occiuring 
catastrophic  event.  ^ 

Oahu  1 5 — Phyllostegia  mollis — a 

This  unit  is  critical  habitat  for 
Phyllostegia  mollis  and  is  152  ha  (376 
ac)  on  private  (Honouliuli  Preserve) 
lands  containing  Puu  Kanehoa.  The  unit 
is  currently  occupied  by  7  individuals 
and  provides  habitat  for  2  populations 
of  300  matiu^,  reproducing  individuals 
of  the  short-lived  perennial  Phyllostegia 
mollis.  This  unit  is  essential  to  the 
species'  conservation  because  it 
supports  an  extant  colony  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
to  Phyllostegia  hirsuta  include,  but  are 
not  limited  to,  steep  slopes  or  gulches 
in  diverse  mesic  to  wet  forests.  This  unit 
is  geographically  separated  from  other 
critical  habitat  designated  elsewhere  on 
Oahu  and  on  Maui  for  this  species  in 
order  to  avoid  all  recovery  populations 
being  destroyed  by  one  naturally- 
occurring  catastrophic  event. 

Oahu  15 — Phyllostegia  mollis — b 

This  unit  is  critical  habitat  for 
Phyllostegia  mollis  and  is  85  ha  (210  ac) 
on  private  (Honouliuli  Preserve)  lands. 
There  are  no  named  natural  features  in 
this  unit.  The  unit  is  currently  occupied 
by  7  individuals  and  provides  habitat 
for  one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Phyllostegia  mollis.  This 
unit  is  essential  to  the  species' 
conservation  because  it  supports  an 
extant  colony  and  includes  habitat  that 
is  necessary  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Phyllostegia  hirsuta  include. 
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but  are  not  limited  to,  steep  slopes  or 
gulches  in  diverse  mesic  to  wet  forests. 
This  unit  is  geographically  -separated 
from  other,  critical  habitat  designated 
elsewhere  on  Oahu  and  on  Maui  for  this 
species  in  order  to  avoid  all  recovery 
populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  l5-Phyllostegia  parviflora — a 

This  imit  is  critical  habitat  for 
Phyllostegia  parviflora  var.  lydgatei  and 
is  70  ha  (173  ac)  on  private  (Honouliuli 
Preserve)  lands.  This  unit  contains  no 
named  natural  features.  The  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Phyllostegia 
parviflora  var.  lydgatei  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
species'  conservation  because  it 
supports  habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  to 
Phyllostegia  parviflora  var.  lydgatei 
include,  but  are  not  limited  to,  moderate 
to  steep  slopes  in  mesic  forests.  This 
unit  is  geographically  separated  from 
other  critical  habitat  designated  on 
Oahu  for  this  species  in  order  to  avoid 
all  recovery  populations  being 
destroyed  by  one  natiu-ally-occurring 
catastrophic  event. 

Oahu  15 — Phyllostegia  parviflora — b 

This  unit  is  critical  habitat  for 
Phyllostegia  parviflora  var.  lydgatei  and 
is  21  ha  (51  ac)  on  private  (Honouliuli 
Preserve)  lands.  There  are  no  named 
natural  features  in  this  unit.  The  unit  is 
occupied  by  unknown  number  of 
individuals  and  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Phyllostegia  parviflora  var.  lydgatei. 
This  unit  is  essential  to  the  species' 
conservation  because  it  supports  an 
extant  colony  and  includes  habitat  that 
is  necessary  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Phyllostegia  parviflora  var. 
lydgatei  include,  but  are  not  limited  to, 
moderate  to  steep  slopes  in  mesic 
forests.  This  unit  is  geographically 
separated  from  other  critical  habitat 
designated  on  Oahu  for  this  species  in 
order  to  avoid  all  recovery  populations 
being  destroyed  by  one  natiu-ally- 
occurring  catastrophic  event. 

Oahu  15 — Phyllostegia  parviflora — c 

This  unit  is  critical  habitat  for 
Phyllostegia  parviflora  var.  lydgatei  and 
is  69  ha  [171  ac)  on  private  (Honouliuli 
Preserve)  lands.  There  are  no  named 


natural  featvues  in  this  luiit.  The  imit  is 
occupied  by  50  individuals  and 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Phyllostegia 
parviflora  var.  lydgatei.  This  unit  is 
essential  to  the  species'  conservation 
because  it  supports  an  extant  colony 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  ciuxently 
considered  nonviable.  The  habitat 
featiu^s  contained  in  this  unit  that  are 
essential  to  Phyllostegia  parviflora  var. 
lydgatei  include,  but  are  not  limited  to, 
moderate  to  steep  slopes  in  mesic 
forests.  This  xuiit  is  geographically 
separated  from  other  critical  habitat 
designated  on  Oahu  for  this  species  in- 
order  to  avoid  all  recovery  populations 
being  destroyed  by  one  naturally- 
occiuring  catastrophic  event. 

Oahu  20 — Phyllostegia  parviflora — d 

This  unit  is  critical  habitat  for 
Phyllostegia  parviflora  var.  parviflora 
and  is  1,430  ha  (3,534  ac)  on  State 
(Hauula  Forest  Reserve,  Sacred  Falls 
State  Park,  Kaipapau  Forest  Reserve. 
Kahana  Valley  State  Park,  Ewa  Forest 
Reserve)  and  private  lands,  containing 
Castle  Trail,  Puu  Kaaumakua,  Puu 
Pauao,  and  the  Koolau  Summit  Trail. 
The  unit  is  occupied  by  30  individuals 
and  provides  habitat  for  6  populations 
of  300  mature,  reproducing  individuals 
of  the  short-lived  perennial  Phyllostegia 
parviflora  var.  parviflora.  This  unit  is 
essential  to  the  species'  conservation 
because  it  supports  an  extant  colony 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Phyllostegia  parviflora  var. 
parviflora  include,  but  are  not  limited 
to,  Metrosideros  polymorpha  mixed 
lowland  wet  forest.  This  unit  is 
geographically  separated  from  other 
critical  habitat  designated  on  Oahu  for 
this  species  in  order  to  avoid  all 
recover}'  populations  being  destroyed  by 
one  naturally-occurring  catastrophic 
event. 

Oahu  4 — Plantago  princeps — a 

This  unit  is  critical  habitat  for 
Plantago  princeps  var.  longibracteata 
and  is  15  ha  (37  ac)  on  State  lands. 
There  are  no  named  natural  features  in 
this  unit.  The  unit,  is  occupied  by  2 
individuals  and,  in  combination  with 
Oahu  4 — Plantago  princeps — b, 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Plantago 
princeps  var.  longibracteata.  This  unit  is 
essential  to  the  species'  conservation 


because  it  supports  an  extant  colony 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable.  The  habitat 
features  cdntained  in  this  unit  that  are 
essential  to  Plantago  princeps  var. 
longibracteata  include,  but  are  not 
limited  to,  sides  of  waterfalls  or  wet 
rock  faces.  This  unit  is  geographically 
separated  from  other  critical  habitat 
designated  elsewhere  on  Oahu  and  on 
Kauai,  Molokai,  and  Maui  in  order  to 
avoid  all  recover}'  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  4 — Plantago  princeps — b 

This  unit  is  critical  habitat  for 
Plantago  princeps  var.  longibracteata 
and  is  52  ha  (131  ac)  on  State  (Mokuleia 
Forest  Reserve  and  Pahole  Natural  Area 
Preserve)  lands.  There  are  no  named 
natural  features  in  this  unit.  The  unit,  in 
combination  with  Oahu  4 — Plantago 
princeps — a,  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Plantago  princeps  var.  longibracteata 
and  is  currently  unoccupied.  This  unit 
is  essential  to  the  species'  conser\'ation 
because  it  supports  habitat  that  is 
necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recover>'  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Plantago  princeps  var. 
longibracteata  include,  but  are  not 
limited  to,  sides  of  waterfalls  or  wet 
rock  faces.  This  unit  is  geographicallv 
separated  from  other  critical  habitat 
designated  elsewhere  on  Oahu  and  on 
Kauai,  Molokai,  and  Maui  in  order  to 
avoid  all  recovery  populations  being  - 
destroyed  by  one  naturally-occiuring 
catastrophic  event. 

Oahu  15 — Plantago  princeps — c 

This  unit  is  critical  habitat  for 
Plantago  princeps  var.  longibracteata 
and  is  63  ha  (157  ac)  on  private 
(Honouliuli  Preserve)  lands.  There  are 
no  named  natural  features  in  this  unit. 
The  unit  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  peremiial 
Plantago  princeps  var.  longibracteata 
and  is  currently  occupied  by  8 
individuals.  This  unit  is  essential  to  the 
species'  conservation  because  it 
supports  an  extant  colony  and  includes 
habitat  that  is  necessar}'  for  the 
expansion  of  the  present  population, 
.which -is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
to  Plantago  princeps  var.  Igngibracteata 
include,  but  are  not  limited  to,  sides  of 
waterfalls  or  wet  rock  faces.  This  unit  is 
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geographically  separated  from  other 
critical  habitat  designated  elsewhere  on 
Oahu  and  on  Kauai,  Molokai,  and  Maui 
in  order  to  avoid  all  recovery 
populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  20 — Plaritago  priqfeps — d 

This  unit  is  critical  habitat  for 
Plantago  princeps  var.  princeps  and  is 
992  ha  (2.450  ac)  on  Federal  {Oahu 
Forest  National  Wildlife  Refuge),  State 
(Ewa  Forest  Reserve,  Waiahole  Forest 
Reserve),  and  private  lands,  containing 
Eleao  Summit  and  Kipapa  Trail.  The 
unit,  in  combination  with  Oahu  20 — 
Plantago  princeps — e,  provides  habitat 
for  one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Plantago  princeps  var. 
princeps  and  is  currently  occupied  by  2 
individuals.  This  unit  is  essential  to  the 
species'  conservation  because  it 
supports  an  extant  colony  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  cire  essential 
to  Plantago  princeps  var.  princeps 
include,  but  are  not  limited  to,  slopes  or 
ledges  in  Metrosideros  polymorpha 
lowland  mesic  forests  or  shrublands. 
This  unit  is  geographically  separated 
from  other  critical  habitat  designated 
elsewhere  on  Oahu  and  on  Kauai, 
Molokai,  and  Maui  in  order  to  avoid  all 
recovery  populations  being  destroyed  by 
one  naturally-occurring  catastrophic 
event. 

Oahu  20 — Plantago  princeps — e 

This  unit  is  critical  habitat  for 
Plantago  princeps  var.  princeps  and  is 
297  ha  (729  ac)  on  State  (Waiahole 
Forest  Reserve)  and  private  lands, 
containing  Nanaikaalaea  Summit. 
Ulimakoli  Summit,  and  Waiahole  Ditch 
Tunnel.  The  unit,  in  combination  with 
Oahu  20 — Plantago  princeps — d, 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Plantago 
princeps  var.  princeps  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
species'  conservation  because  it 
supports  habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  to  Plantago 
princeps  var.  princeps  include,  but  are 
not  limited  to,  slopes  or  ledges  in 
Metrosideros  polymorpha  lowland 
mesic  forests  or  shrublands.  This  unit  is 
geographically  separated  from  other 
critical  habitat  designated  elsewhere  on 
Oahu  and  on  Kauai.  Molokai,  and  Maui 
in  order  to  avoid  all  recovery 


populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  20 — Platanthera  holochila — a 

This  unit  is  critical  habitat  for 
Platanthera  holochila  and  is  35  ha  (86 
ac)  on  private  lands  in  the  Koolau 
Mountains.  There  are  no  named  natural 
features  in  this  unit.  The  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Platanthera 
holochila  and  is  currently  unoccupied. 
This  unit  is  essential  to  the  species' 
conservation  because  it  supports  habitat 
that  is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  cdotained  in  this  unit  that  are 
essential  to  Platanthera  holochila 
include,  but  are  not  limited  to. 
Metrosideros  polymorpha-Dicranopteris 
linearis  wet  forest  or  Metrosideros 
polymorpha  mixed  shrubland.  This  unit 
is  geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Kauai  and  Maui  for  this  species 
in  order  to  avoid  all  recovery 
populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  20 — Platanthera  holochila — b 

This  unit  is  critical  habitat  for 
Platanthera  holochila  and  is  165  ha  (407 
ac)  on  Federal  (Oahu  Forest  National 
Wildlife  Refuge)  and  State  (Ewa  Forest 
Reserve  and  Keaiwa  Heiau  State  Park) 
lands.  There  are  no  named  natural 
features  in  this  unit.  The  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Platanthera 
holochila  and  is  currently  unoccupied. 
This  unit  is  essential  to  the  species' 
conservation  because  it  supports  habitat 
that  is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Platanthera  holochila 
include,  but  are  not  limited  to, 
Metrosideros  polymorpha-Dicranopteris 
linearis  wet  forest  or  Metrosideros 
polymorpha  mixed  shrubland.  This  unit 
is  geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Kauai  and  Maui  for  this  species 
in  order  to  avoid  all  recovery 
populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  20 — Pteris  lidgatei — a 

This  unit  is  critical  habitat  for  Pteris 
lidgatei  and  is  1,233  ha  (3,044  ac)  on 
State  (Hauula  Forest  Reserve,  Sacred 
Falls  State  Park  and  Kaipapau  Forest 
Reserve)  and  private  lands,  containing 
the  Castle  Trail,  Sacred  Falls,  and  the 
Koolau  Summit  Trail.  The  unit  provides 


habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perenniaJ  Pteris  lidgatei  and 
is  occupied  by  2  individuals.  This  unit 
is  essential  to  the  species'  conservation 
because  it  supports  an  extant  colony 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Pteris  lidgatei  include,  but 
are  not  limited  to,  steep  stream  banks  or 
cliffs  in  wet  Metrosideros  polymorpha- 
Dicranopteris  linearis  forest.  This  unit  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Molokai  and  Maui  for  this 
species  in  order  to  avoid  all  recovery 
populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  20 — Pteris  lidgatei— b 

This  unit  is  critical  habitat  for  Pteris 
lidgatei  and  is  289  ha  (711  ac)  on  State 
(Kahana  Valley  State  Park)  and  private 
lemds,  containing  Puu  Kaaumakua.  The 
unit  provides  habitat  for  one  population 
of  300  mature,  reproducing  individuals 
of  the  short-lived  perennial  Pteris 
lidgatei  and  is  currently  unoccupied. 
This  unit  is  essential  to  the  species' 
conservation  because  it  supports  habitat 
that  is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Ptsris  lidgatei  include,  but 
are  not  limited  to.  steep  stream  banks  or 
cliffs  in  wet  Metrosideros  polymorpha- 
Dicranopteris  linearis  forest.  This  unit  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Molokai  and  Maui  for  this 
species  in  order  to  avoid  all  recovery 
populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  20 — Pteris  lidgatei — c 

This  unit  is  critical  habitat  for  Pteris 
lidgatei  and  is  844  ha  (2,084  ac)  on  State 
(Ewa  and  Waiahole  Forest  Reserves)  and 
private  lands,  containing  Eleao  and 
Nanaikaalaea  Summits.  The  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Pteris  lidgatei 
and  is  occupied  by  4  individuals.  This 
unit  is  essential  to  the  species' 
conservation  because  it  supports  an 
extant  colony  and  includes  habitat  that 
is  necessary  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Pteris  lidgatei  include,  but 
are  not  limited  to,  steep  stream  banks  or 
cliffs  in  wet  Metrosideros  polymorpha- 
Dicranopteris  linearis  forest.  This  unit  is 
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geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Molokai  and  Maui  for  this 
species  in  order  to  avoid  all  recovery 
populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  4 — Sanicula  mariversa — a 

This  unit  is  critical  habitat  for 
Sanicula  mariversa  and  is  7  ha  (17  ac) 
on  State  (Makua  Keauu  Forest  Reserve) 
lands.  There  are  no  named  natural 
features  in  this  unit.  The  unit,  in 
combination  with  Oahu  6 — Sanicula 
mariversa — d,  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perermial 
Sanicula  mariversa  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
species'  conservation  because  it 
supports  habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  to  Sanicula 
mariversa  include,  but  are  not  limited 
to,  well-drained,  dry  slopes  or  rock  faces 
in  mesic  shrublands  or  open  grassy 
areas.  Although  we  do  not  believe  that 
enough  habitat  currently  exists  to  reach 
the  recovery  goal  of  8  to  10  populations 
for  this  species,  this  unit  is 
geographically  separated  from  the  other 
five  units  designated  as  critical  habitat 
for  this  island-endemic  species  to  avoid 
all  recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Oahu  4 — Sanicula  mariversa — ^b 

This  unit  is  critical  habitat  for 
Sanicula  mariversa  and  is  6  ha  (15  ac) 
on  State  (Kaala  NAR)  lands,  containing 
Kamaohanui  Summit.  The  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Sanicula 
mariversa  and  is  currently  unoccupied. 
This  unit  is  essential  to  the  species' 
conservation  because  it  supports  habitat 
that  is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
featiu-es  contained  in  this  unit  that  are 
essential  to  Sanicula  mariversa  include, 
but  are  not  limited  to.  well-drained,  dry 
slopes  or  rock  faces  in  mesic  shrublands 
or  open  grassy  areas.  Although  we  do 
not  believe  that  enough  habitat 
currently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
species,  this  unit  is  geographically 
separated  frt)m  the  other  five  units 
designated  as  critical  habitat  for  this 
island-endemic  species  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 


Oahu  4 — Sanicula  mariversa — c 

This  imit  is  critical  habitat  for 
Sanicula  mariversa  and  is  25  ha  (61  ac) 
on  State  (Waianae  Kai  Forest  Reserve) 
lands,  containing  Puu  Kawiwi  and  Puu 
Kepauala.  The  unit  provides  habitat  for 
2  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perermial  Sanicula  mariversa  and 
is  occupied  by  2  individuals.  This  imit 
is  essential  to  the  species'  conservation 
because  it  supports  an  extant  colony 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Sanicula  mariversa  include, 
but  are  not  limited  to,  well-drained,  dry 
slopes  or  rock  faces  in  mesic  shrublands 
or  open  grassy  areas.  Although  we  do 
not  believe  that  enough  habitat 
ciurently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
species,  this  imit  is  geographically 
separated  from  the  other  five  units 
designated  as  critical  habitat  for  this 
island-endemic  species  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  natinally  occurring 
catastrophic  event. 

Oahu  6 — Sanicula  mariversa — d 

This  unit  is  critical  habitat  for 
Sanicula  mariversa  and  is  3  ha  (8  ac)  on 
State  (Makua  Keauu  Forest  Reserve)  > 
lands.  There  are  no  named  natinal 
featines  in  this  unit.  The  unit,  in 
combination  with  Oahu  6 — Sanicula 
mariversa — a,  provides  habitat  for  one 
population  of  300  matine,  reproducing 
individuals  of  the  short-lived  perennial 
Sanicula  mariversa  and  is  occupied  by 
30  individuals.  This  unit  is  essential  to 
the  species'  conservation  because  it 
supports  an  extant  colony  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  ciurently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
to  Sanicula  mariversa  include,  but  are 
not  limited  to,  well-drained,  dry  slopes 
or  rock  faces  in  mesic  shrublands  or 
open  grassy  areas.  Although  we  do  not 
believe  that  enough  habitat  currently 
exists  to  reach  the  recovery  goal  of  8  to 
10  populations  for  this  species,  this  unit 
is  geographically  separated  from  the 
other  five  units  designated  as  critical 
habitat  for  this  island-endemic  species 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Oahu  15 — Sanicula  mariversa — e 

This  unit  is  critical  habitat  for 
Sanicula  mariversa  and  is  14  ha  (34  ac) 


on  private  (Honouliui  Preserve)  lands, 
containing  Puu  Hapapa.  The  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Sanicula 
mariversa  and  is  currently  unoccupied. 
This  imit  is  essential  to  the  species' 
conservation  because  it  supports  habitat 
that  is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Sanicula  mariversa  include, 
but  are  not  limited  to,  well-drained,  dry 
slopes  or  rock  faces  in  mesic  shrublands 
or  open  grassy  areas.  Although  we  do 
not  believe  that  enough  habitat 
currently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
species,  this  unit  is  geographically 
separated  from  the  other  five  units 
designated  as  critical  habitat  for  this 
island-endemic  species  to  avoid  all 
recovery  populations  bom  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Oahu  15 — Sanicula  mariversa — f 

This  unit  is  critical  habitat  for 
Sanicula  mariversa  and  is  39  ha  (95jac) 
on  State  and  private  (Honouliui 
Preserve)  lands,  containing  Puu 
Kanehoa  and  Puu  Kaua.  The  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Sanicula 
mariversa  and  is  currently  unoccupied. 
This  unit  is  essential  to  the  species' 
conservation  because  it  supports  habitat 
that  is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Sanicula  mariversa  include, 
but  are  not  limited  to,  well-drained,  dry 
slopes  or  rock  faces  in  mesic  shrublands 
or  open  grassy  areas.  Although  we  do 
not  believe  tliat  enough  habitat 
currently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
species,  this  unit  is  geographically 
separated  from  the  other  five  units 
designated  as  critical  habitat  for  this 
island-endemic  species  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Oahu  20 — Sanicula  purpurea — a 

This  unit  is  critical  habitat  for 
Sanicula  purpurea  and  is  704  ha  (1,739 
ac)  on  Federal  (Oahu  Forest  National 
Wildlife  Refuge).  State  (Hauula  Forest 
Reserve.  Sacred  Falls  State  Park. 
Kaipapau  Forest  Reserve.  Kahana  Valley 
State  Park,  Ewa  Forest  Reserve, 
Waiahole  Forest  Reserve),  and  private 
lands,  containing  Eleao  Summit,  Puu 
Kaaumakua.  Puu  Kahuauli.  Puu 
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Keahiakahoe,  Puu  Pauao  and  Koolau 
Summit  Trail.  The  unit  provides  habitat 
for  4  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Sanicula  purpurea  and 
is  occupied  by  6  individuals.  This  unit 
is  essential  to  the  species'  conservation 
because  it  supports  an  extant  colony 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Sanicula  purpurea  include, 
but  are  not  limited  to,  open 
Melrosideros  polymorpha  mixed 
montane  bogs  or  windswept  shrublands 
within  the  cloud  zone.  This  unit  is 
geographically  separated  from  critical 
habitat  designated  on  Maui  for  this 
species  in  order  to  avoid  all  recover>' 
populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  3 — Schiedea  hookeri — a 

This  unit  is  critical  habitat  for 
Schiedea  hookeri  and  is  22  ha  (56  ac)  on 
State  (Kaena  Point  State  Park  and 
Kuaokala  Forest  Reserve)  lands.  No 
named  natural  features  are  found  within 
this  unit.  The  unit  provides  habitat  for 
one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Schiedea  hookeri  is 
occupied  by  10  individuals.  This  unit  is 
essential  to  the  species'  conservation 
because  it  supports  an  extant  colony 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Schiedea  hookeri  include, 
but  are  not  limited  to,  slopes,  cliffs  or 
cliff  bases,  rock  walls,  or  ledges  in 
diverse  mesic  or  dry  lowland  forest, 
often  with  Diospyros  hillebrandii, 
Diospyros  sandwicensis.  or  Metrosideros 
polymorpha.  This  unit  is  geographically 
separated  from  critical  habitat 
designated  elsewhere  on  Oahu  for  this 
species  in  order  to  avoid  all  recovery 
populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  4 — Schiedea  hookeri — b 

This  unit  is  critical  habitat  for 
Schiedea  hookeri  and  is  710  ha  (1,755 
ac)  on  State  (Mokuleia  Forest  Reserve 
and  Pahole  and  Kaala  NARs)  lands, 
containing  Dupont  Trail.  The  unit 
provides  habitat  for  2  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perermial  Schiedea 
hookeri  and  is  occupied  by  3 
individuals.  This  unit  is  essential  to  the 
species'  conservation  because  it 
supports  an  extant  colony  and  includes 
habitat  that  is  necessary  for  the 


expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
conteiined  in  this  unit  that  are  essential 
to  Schiedea  hookeri  include,  but  are  not 
limited  to,  slopes,  cliffs  or  cliff  bases, 
rock  walls,  or  ledges  in  diverse  mesic  or 
dry  lowland  forest,  often  with  Diospyros 
hillebrandii,  Diospyros  sandwicensis,  or 
Metrosideros  polymorpha.  This  unit  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
for  this  species  in  order  to  avoid  all 
recovery  populations  being  destroyed  by 
one  naturally-occurring  catastrophic 
event. 

Oahu  4 — Schiedea  hookeri — c 

This  unit  is  critical  habitat  for 
Schiedea  hookeri  and  is  248  ha  (612  ac) 
on  State  (Waianae  Kai  Forest  Reserve) 
lands,  containing  Kamaileunu  Ridge 
and  Puu  Kawiwi.  The  unit  provides 
habitat  for  2  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Schiedea  hookeri  and  is 
occupied  by  57  individuals.  This  unit  is 
essential  to  the  species'  conservation 
because  it  supports  an  extant  colony 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
populations,  which  are  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are' 
essential  to  Schiedea  hookeri  include, 
but  are  not  limited  to,  slopes,  cliffs  or 
cliff  bases,  rock  walls,  or  ledges  in 
diverse  mesic  or  dry  lowland  forest, 
often  with  Diospyros  hillebrandii, 
Diospyros  sandwicensis,  or  Metrosideros 
polymorpha.  This  unit  is  geographically 
separated  from  critical  habitat 
designated  elsewhere  on  Oahu  for  this 
species  in  order  to  avoid  all  recovery 
populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  4 — Schiedea  hookeri — d 

This  unit  is  critical  habitat  for 
Schiedea  hookeri  and  is  31  ha  (78  ac)  on 
State  (Waianae  Kai  Forest  Reserve) 
lands.  No  named  natural  features  are 
found  within  this  unit.  The  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Schiedea 
hookeri  and  is  occupied  by  50 
individuals.  This  unit  is  essential  to  the 
species'  conservation  because  it 
supports  an  extant  colony  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
to  Schiedea  hookeri  include,  but  are  not 
limited  to,  slopes,  cliffs  or  cliff  bases, 
rock  walls,  or  ledges  in  diverse  mesic  or 
dry  lowland  forest,  often  with  Diospyros 


hillebrandii,  Diospyros  sandwicensis,  or 
Metrosideros  polymorpha.  This  unit  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
for  this  species  in  order  to  avoid  all 
recovery  populations  being  destroyed  by 
one  naturally-occurring  catastrophic 
event. 

Oahu  15 — Schiedea  hookeri — e 

This  unit  is  critical  habitat  for 
Schiedea  hookeri  and  is  14  ha  (34  ac)  on 
Federal  lands  (Lualualei  Naval 
Reservation).  There  are  no  named 
natural  features  in  this  unit.  The  unit,  in 
combination  with  Oahu  1 5 — Schiedea 
hookeri — f,  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial^ 
Schiedea  hookeri  and  is  occupied  by  10 
individuals.  This  unit  is  essential  to  the 
species'  conservation  because  it 
supports  an  extant  colony  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
to  Schiedea  hookeri  include,  but  are  not 
limited  to,  slopes,  cliffs  or  cliff  bases, 
rock  walls,  or  ledges  in  diverse  mesic  or 
dry  lowland  forest,  often  with  Diospyros 
hillebrandii,  Diospyros  sandwicensis,  or 
Metrosideros  polymorpha.  This  unit  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
for  this  species  in  order  to  avoid  all 
recovery  populations  being  destroyed  by 
one  naturally-occurring  catastrophic 
event. 

Oahu  15 — Schiedea  hookeri — f 

This  unit  is  critical  habitat  for 
Schiedea  hookeri  and  is  10  ha  (25  ac)  on 
private  (Honouliuli  Preserve)  lands. 
There  are  no  named  natural  features  in 
this  unit.  The  unit,  in  combination  with 
Oahu  15 — Schiedea  hookeri — e, 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Schiedea 
hookeri  and  is  occupied  by  at  63 
individuals.  This  unit  is  essential  to  the 
species'  conservation  because  it 
supports  an  extant  colony  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
to  Schiedea  hookeri  include,  but  are  not 
limited  to,  slopes,  cliffs  or  cliff  bases, 
rock  walls,  or  ledges  in  diverse  mesic  or 
dry  lowland  forest,  often  with  Diospyros 
hillebrandii,  Diospyros  sandwicensis,  or 
Metrosideros  polymorpha.  This  unit  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
for  this  species  in  order  to  avoid  all 
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recovery  populations  being  destroyed  by 
one  naturally-occurring  catastrophic 
event. 

Oahu  15 — Schiedea  hookeri — g 

This  unit  is  critical  habitat  for 
Schiedea  hookeri  and  is  83  ha  (204  ac) 
on  Federal  (Lualualei  Naval 
lleservation),  State,  and  private  lands, 
containing  Puu  Kaua.  The  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Schiedea  hookeri 
and  is  occupied  by  42  individuals.  This 
unit  is  essential  to  the  species' 
conservation  because  it  supports  an 
extant  colony  and  includes  habitat  that 
is  necessary  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Schiedea  hookeri  include, 
but  are  not  limited  to,  slopes,  cliffs  or 
cliff  bases,  rock  walls,  or  ledges  in 
diverse  mesic  or  dry  lowland  forest, 
often  with  Diospyros  hillebrandii, 
Diospyros  sandwicensis,  or  Metrosideros 
polymorpha.  This  unit  is  geographically 
separated  from  critical  habitat 
designated  elsewhere  on  Oahu  for  this 
species  in  order  to  avoid  all  recovery 
populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  4 — Schiedea  kaalae — a 

This  unit  is  critical  habitat  for 
Schiedea  kaalae  and  is  426  ha  (1,051  ac) 
on  State  (Pahole  NAR  and  Mokuleia 
Forest  Reserve)  lands.  There  are  no 
named  natural  features  in  this  unit.  The 
unit  provides  habitat  for  2  populations 
of  300  mature,  reproducing  individuals 
of  the  short-lived  perennial  Schiedea 
kaalae  and  is  occupied  by  2  individuals. 
This  unit  is  essential  to  the  species' 
conservation  because  it  supports  an 
extant  colony  and  includes  habitat  that 
is  necessary  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  to  be  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Schiedea  kaalae  include, 
but  are  not  limited  to,  steep  slopes, 
cliffs,  stream  banks,  or  deep  shade  in 
diverse  mesic  or  wet  forests.  This  unit 
is  geographically  separated  from  the 
other  five  units  designated  as  critical 
habitat  for  this  island-endemic  species 
in  order  to  avoid  all  recovery 
populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  4 — Schiedea  kaalae — b 

This  unit  is  critical  habitat  for 
Schiedea  kaalae  and  is  134  ha  (331  ac) 
on  private  (Honouliuli  Preserve)  lands, 
containing  Puu  Kanehoa.  The  unit 
provides  habitat  for  2  populations  of 
300  mature,  reproducing  individuals  of 


the  short-lived  perennial  Schiedea 
kaalae  and  is  occupied  by  8  individuals. 
This  unit  is  essential  to  the  species' 
conservation  because  it  supports  an 
extant  colony  and  includes  habitat  that 
is  necessary  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  to  be  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Schiedea  kaalae  include, 
but  are  not  limited  to,  steep  slopes, 
cliffs,  stream  banks,  or  deep  shade  in 
diverse  mesic  or  wet  forests.  This  imit 
is  geographically  separated  from  the 
other  five  units  designated  as  critical 
habitat  for  this  island-endemic  species 
in  order  to  avoid  all  recovery 
populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  15 — Schiedea  kaalae — c 

This  imit  is  critical  habitat  for 
Schiedea  kaalae  and  is  22  ha  (53  ac)  on 
private  (Honouliuli  Preserve)  lands. 
There  are  no  named  natural  features  in 
this  unit.  The  unit  provides  habitat  for 
one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Schiedea  kaalae  and  is 
occupied  by  13  individuals.  This  unit  is 
essential  to  the  species'  conservation 
because  it  supports  an  extant  colony 
and  incllides  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  to  be  nonviable.  The  habitat 
features  contained  in  this  imit  that  are 
essential  to  Schiedea  kaalae  include, 
but  are  not  limited  to,  steep  slopes, 
cliffs,  stream  banks,  or  deep  shade  in 
diverse  mesic  or  wet  forests.  This  wait 
is  geographically  separated  from  the 
other  five  units  designated  as  critical 
habitat  for  this  island-endemic  species 
in  order  to  avoid  all  recovery 
populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  15 — Schiedea  kaalae — d 

This  unit  is  critical  habitat  for 
Schiedea  kaalae  and  is  39  ha  (97  ac)  on 
private  (Honouliuli  Preserve)  lands. 
There  are  no  named  natural  features  in 
this  unit.  The  unit  provides  habitat  for 
one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Schiedea  kaalae  and  is 
occupied  by  one  individual.  This  unit  is 
essential  to  the  species'  conservation 
because  it  supports  occupied  habitat 
that  is  important  for  the  expansion  of 
the  present  population,  which  is 
currently  considered  to  be  nonviable. 
The  habitat  features  contained  in  this 
unit  that  are  essential  to  Schiedea 
kaalae  include,  but  are  not  limited  to, 
steep  slopes,  cliffs,  stream  banks,  or 
deep  shade  in  diverse  mesic  or  wet 
forests.  This  unit  is  geographically 


separated  from  the  other  five  units 
designated  as  critical  habitat  for  this 
island-endemic  species  in  order  to  avoid 
all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  20 — Schiedea  kaalae — e 

This  unit  is  critical  habitat  for 
Schiedea  kaalae  and  is  379  ha  (934  ac) 
on  State  (Hanuula  Forest  Reserve, 
Sacred  Falls  State  Park  and  Kaipapau 
Forest  Reserve)  and  private  lands, 
containing  Sacred  Falls.  The  imit 
provides  habitat  for  3  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Schiedea 
kaalae  and  is  occupied  by  15 
individuals.  This  unit  is  essential  to  the 
species'  conservation  because  it 
supports  an  extant  colony  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  to  be 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
to  Schiedea  kaalae  include,  but  are  not 
limited  to,  steep  slopes,  cliffs,  stream 
banks,  or  deep  shade  in  diverse  mesic 
or  wet  forests.  This  unit  is 
geographically  separated  from  the  other 
five  units  designated  as  critical  habitat 
for  this  island-endemic  species  in  order 
to  avoid  all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  21 — Schiedea  kaalae — f 

This  unit  is  critical  habitat  for 
Schiedea  kaalae  and  is  105  ha  (206  ac) 
on  State  (Kahana  Valley  State  Park)  and 
private  lands.  There  are  no  named 
natural  features  in  this  unit.  The  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Schiedea 
kaalae  and  is  occupied  by  one 
individual.  This  unit  is  essential  to  the 
species'  conservation  because  it 
supports  occupied  habitat  that  is 
important  for  the  expansion  of  the 
present  population,  which  is  cunently 
considered  to  be  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Schiedea  kaalae  include, 
but  are  not  limited  to,  steep  slopes, 
cliffs,  stream  banks,  or  deep  shade  in 
diverse  mesic  or  wet  forests.  This  unit 
is  geographically  separated  from  the 
other  five  units  designated  as  critical 
habitat  for  this  island-endemic  species 
in  order  to  avoid  all  recovery 
populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  1 — Schiedea  kealiae — a 

This  unit  is  critical  habitat  for 
Schiedea  kealiae  and  is  193  ha  (477  ac) 
on  State  (Kaena  Point  State  Park  and 
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Kuaokala  Forest  Reserve]  and  private 
lands,  containing  Alei  Pali.  Haili  Gulch, 
Mahoe  Pali,  Manini  Pali,  Nihoa  Gulch, 
Peacock  Flat  Trail,  Puu  Pueo,  and 
Uluhulu  Gulch.  The  unit  provides 
habitat  for  4  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived pierennial  Schiedea  kealiae  and  is 
occupied  by  320  individuals.  This  unit 
is  essential  to  the  species'  conservation 
because  it  supports  occupied  habitat 
that  is  important  for  the  establishment 
of  additional  populations  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Schiedea  kealiae  include, 
but  are  not  limited  to,  steep  slopes  and 
cliff  faces  in  dry  remnant  Erythrina 
sandwicensis  forest.  We  do  not  believe 
that  enough  habitat  currently  exists  to 
reach  the  recovery  goal  of  8  to  10 
populations  for  this  species. 

Oahu  4 — Schiedea  nuttallii — a 

This  unit  is  critic:al  habitat  fur 
Schiedea  nuttailii  and  is  527  ha  (1.304 
ac)  on  State  (Mokuleia  Forest  Reserve 
and  Pahole  and  Kaala  NARs)  lands. 
There  are  no  named  natural  features  in 
this  unit.  The  unit  provides  habitat  for 
4  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived pereimial  Schiedea  nuttallii  and  is 
occupied  by  370  individuals.  This  unit 
is  essential  to  the  species'  conservation 
because  it  supports  an  extant  colony 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population.  The  habitat  features 
contained  in  this  unit  that  are  essential 
to  Schiedea  nuttallii  include,  hut  are  not 
limited  to,  rock  walls,  forested  slopes,  or 
steep  walls  in  Acacia  koa-Metrosideros 
polymorpha  lowland  mesic  forest  or 
Metrosideros  polymorpha-Dodonaea 
viscosa  forest.  This  unit  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Kauai  and  Molokai  in  order  to 
avoid  all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  15 — Schiedea  nuttallii — b 

This  unit  is  critical  habitat  for 
Schiedea  nuttallii  and  is  141  ha  (347  ac) 
on  State  and  private  (Honouliuli 
Preserve)  lands,  containing  Puu 
Kanehoa.  The  unit  provides  habitat  for 
one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Schiedea  nuttallii  and  is 
currently  unoccupied.  This  unit  is 
essential  to  the  species'  conservation 
because  it  supports  habitat  that  is 
necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Schiedea  nuttallii  include. 


but  are  not  limited  to,  rock  walls, 
forested  slopes,  or  steep  walls  in  Acacia 
koa-Metrosideros  polymorpha  lowland 
mesic  forest  or  Metrosideros 
polymorpha-Dodonaea  viscosa  forest. 
This  unit  is  geographically  separated 
from  critical  habitat  designated 
elsewhere  on  Oahu  and  on  Kauai  and 
Molokai  in  order  to  avoid  all  recovery 
populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  15 — Schiedea  nuttallii — c 

This  unit  is  critical  habitat  for 
Schiedea  nuttallii  and  is  41  ha  (102  ac) 
on  private  (Honouliuli  Preserve)  lands. 
There  are  no  named  natural  features  in 
this  unit.  The  unit  provides  habitat  for 
one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Schiedea  nuttallii  and  is 
currently  unoccupied.  This  unit  is 
essential  to  the  species'  conservation 
because  it  supports  habitat  that  is 
necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Schiedea  nuttallii  include, 
but  are  not  limited  to,  rock  walls, 
forested  slopes,  or  steep  walls  in  Acacia 
koa-Metrosideros  polymorpha  lowland 
mesic  forest  or  Metrosideros 
polymorpha-Dodonaea  viscosa  forest. 
This  unit  is  geographically  separated 
from  critical  habitat  designated 
elsewhere  on  Oahu  and  on  Kauai  and 
Molokai  in  order  to  avoid  all  recovery 
populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  I^Sesbania  tomentosa — a 

This  unit  is  critical  habitat  for 
Sesbania  tomentosa  and  is  101  ha  (250 
ac)  on  Federal,  State  (Kaena  Point  State 
Park  and  Kaena  Point  NAR),  and  private 
lands.  There  are  no  named  natural 
features  in  this  unit.  The  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Sesbania 
tomentosa  and  is  occupied  by  53 
individuals.  This  unit  is  essential  to  the 
species'  conservation  because  it 
supports  an  extant  colony  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  imit  that  are  essential 
to  Sesbania  tomentosa  include,  but  are 
not  limited  to,  cliff  faces,  broken  basalt, 
or  sand  dunes  with  rock  outcrops  in 
Scaevola  sericea  coastal  dry  shrubland 
or  Sporoholus  virginicus  mixed 
grasslands.  This  unit  is  geographically 
separated  from  critical  habitat 
designated  elsewhere  on  Oahu  and  on 
Kauai,  Molokai,  Maui,  and  the 


Northwestern  Hawaiian  Island  in  order 
to  avoid  all  recovery  populations  being 
destroyed  by  one  natiu-ally-occurring 
catastrophic  event. 

Oahu  18 — Sesbania  tomentosa — b 

This  unit  is  critical  habitat  for 
Sesbania  tomentosa  and  is  5  ha  (12  ac) 
on  State  (Mokualula  State  Seabird 
Sanctuary)  lands  that  contain 
Mokualula  Island.  The  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Sesbania 
tomentosa  and  is  currently  unoccupied. 
This  unit  is  essential  to  the  species' 
conservation  because  it  supports  habitat 
that  is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Sesbania  tomentosa 
include,  but  are  not  limited  to,  cliff 
faces,  broken  basalt,  or  sand  dunes  with 
rock  outcrops  in  Scaevola  sericea 
coastal  dry  shrubland  or  Sporobolus 
virginicus  mixed  grasslands.  This  unit  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Kauai,  Molokai,  Maui,  and  the 
Northwestern  Hawaiian  Island  in  order 
to  avoid  all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  4 — Silene  lanceolata — a 

This  unit  is  critical  habitat  for  Silene 
lanceolata  and  is  113  ha  (281  ac)  on 
State  (Waianae  Kai  Forest  Reserve) 
lands,  containing  Puu  Kawiwi.  The  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Silene 
lanceolata  and  is  occupied  by  12 
individuals.  This  unit  is  essential  to  the 
species'  conservation  because  it 
supports  an  extant  colony  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  to  be  not 
viable.  The  habitat  features  contained  in 
this  unit  that  are  essential  to  Silene 
lanceolata  include,  but  are  not  limited 
to.  cliff  faces  or  ledges  of  gullies  in  dry 
to  mesic  shrubland  or  cliff  communities. 
This  unit  is  geographically  separated 
from  critical  habitat  designated  on 
Molokai  in  order  to  avoid  all  recovery 
populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  15 — Silene  perlmanii — a 

This  unit  is  critical  habitat  for  Silene 
perlmanii  and  is  65  ha  (162  ac)  on 
Federal  (Lualualei  Naval  Reservation) 
and  State  lands,  containing  Puu 
Kawiwi.  The  unit  provides  habitat  for 
one  population  of  300  matxire. 
reproducing  individuals  of  the  short- 
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lived  perennial  Silene  perlmanii  and  is 
occupied  by  at  12  individuals.  This  unit 
is  essential  to  the  species'  conservation 
because  it  supports  an  extant  colony 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  imit  that  are 
essential  to  Silene  perlmanii  include, 
but  are  not  limited  to,  steep  rocky  slopes 
in  Acaoia  koa-Metrosideros  polymorpha 
lowland  mesic  forest.  Although  we  do 
not  believe  that  enough  habitat 
currently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
species,  this  unit  is  geographically 
separated  from  the  other  three  units 
designated  as  critical  habitat  for  this 
island-endemic  species  to  avoid  all 
recovery  populations  irom  being 
destroyed  by  one  natiually  occurring 
catastrophic  event. 

Oahu  15 — Silene  perlmanii — ^b 

This  unit  is  critical  habitat  for  Silene 
perlmanii  and  is  5  ha  (12  ac)  on  private 
(Honouluili  Preserve)  lands.  There  are 
no  named  natural  features  in  this  unit. 
The  unit  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Silene  perlmanii  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
species'  conservation  because  it 
supports  habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  to  Silene 
perlmanii  include,  but  are  not  limited 
to,  steep  rocky  slopes  in  Acacia  koa- 
Metrosideros  polymorpha  lowland 
mesic  forest.  Although  we  do  not 
believe  that  enough  habitat  currently 
exists  to  reach  the  recovery  goal  of  8  to 
10  populations  for  this  species,  this  unit 
is  geographically  separated  from  the 
other  three  units  designated  as  critical 
habitat  for  this  island-endemic  species 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  natxirally 
occurring  catastrophic  event. 

Oahu  15 — Silene  perlmanii — c 

This  unit  is  critical  habitat  for  Silene 
perlmanii  and  is  49  ha  (124  ac)  on  State 
and  private  lands  in  the  Waianae 
Moimtains.  There  are  no  named  natural 
features  in  this  unit.  The  unit  provides 
habitat  for  2  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Silene  perlmanii  and  is 
currently  unoccupied.  This  unit  is 
essential  to  the  species'  conservation 
because  it  supports  habitat  that  is 
necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 


features  contained  in  this  unit  that  are 
essential  to  Silene  perlmanii  include, 
but  are  not  limited  to,  steep  rocky  slopes 
in  Acacia  koa-Metrosideros  polymorpha 
lowland  mesic  forest.  Although  we  do 
not  believe  that  enough  habitat 
currently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
species,  this  unit  is  geographically 
separated  bom  the  other  three  units 
designated  as  critical  habitat  for  this 
island-endemic  species  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Oahu  15 — Silene  perlmanii — d 

This  imit  is  critical  habitat  for  Silene 
perlmanii  and  is  52  ha  (130  ac)  on 
private  (Honouliuli  Preserve)  lands. 
There  are  no  named  natural  featxu^s  in 
this  unit.  The  imit  provides  habitat  for 
2  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Silene  perlmanii  and  is 
currently  unoccupied.  This  unit  is 
essential  to  the  species'  conservation 
because  it  supports  habitat  that  is 
necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Silene  perlmanii  include, 
but  are  not  limited  to,  steep  rocky  slopes 
in  Acacia  koa-Metrosideros  polymorpha 
lowland  mesic  forest.  Although  we  do 
not  believe  that  enough  habitat 
currently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
species,  this  unit  is  geographically 
separated  from  the  other  three  units 
designated  as  critical  habitat  for  this 
island-endemic  species  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Oahu  4 — Solanum  sandwicense — a 

This  unit  is  critical  habitat  for 
Solanum  sandwicense  and  is  104  ha 
(258  ac)  on  State  (Pahole  NAR  and 
Mokuleia  Forest  Reseve)  lands.  There 
are  no  named  natural  features  in  this 
unit.  The  unit  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Solanum  sandwicense  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
species'  conservation  because  it 
supports  habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  to  Solanum 
sandwicense  include,  but  are  not 
limited  to,  talus  slopes  or  streambeds  in 
open,  sunny  areas.  This  unit  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 


and  on  Kauai  for  this  species  in  order 
to  avoid  all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oatu  4 — Solanum  sandwicense-r^ 

This  unit  is  critical  habitat  for 
Solanum  sandwicense  and  is  146  ha 
(361  ac)  on  State  and  private 
(Honouliuli  Preserve)  lands,  containing 
Puu  Kanehoa.  The  unit  provides  habitat 
for  one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
Uved  perennial  Solanum  sandwicense 
and  is  currently  unoccupied.  This  unit 
is  essential  to  the  species'  conservation 
because  it  supports  habitat  that  is 
necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Solanum  sandwicense 
include,  but  are  not  limited  to,  talus 
slopes  or  streambeds  in  open,  suimy    - 
areas.  This  unit  is  geographically 
separated  from  critical  habitat 
designated  elsewhere  on  Oahu  and  on 
Kauai  for  this  species  in  order  to  avoid 
all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  15 — Solanum  sandwicense — c 

This  unit  is  critical  habitat  for 
Solanum  sandwicense  and  is  78  ha  (192 
ac)  on  State  and  private  (Honouliuli 
Preserve)  lands.  'There  are  no  named 
.  natural  features  in  this  unit.  The  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Solanum 
sandwicense  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
species'  conservation  because  it 
supports  habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  to  Solanum 
sandwicense  include,  biit  are  not 
limited  to,  talus  slopes  or  streambeds  in 
open,  sunny  areas.  This  unit  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Kauai  for  this  species  in  order 
to  avoid  all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  5 — Spermolepis  hawaiiensis — a 

This  unit  is  critical  habitat  for 
Spermolepis  hawaiiensis  and  is  21  ha 
(53  ac)  on  State  and  private  lands, 
containing  Kaneana  Cave.  The  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Spermolepis 
hawaiiensis  and  is  occupied  by  32 
individuals.  This  unit  is  essential  to  the 


36060  Federal  Register /Vol.  68,  No.  116/ Tuesday,  June  17,  2003 /Rules  and  Regulations 


species'  conservation  because  it 
supports  an  extant  colony  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
to  Spermolepis  hawaiiensis  include,  but 
are  not  limited  to,  steep  or  vertical  cliffs 
or  the  base  of  cliffs  or  ridges  in  coastal 
dry  cliff  vegetation.  This  unit  is 
geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Kauai,  Molokai.  and  Maui  for 
this  species  in  order  to  avoid  all 
recovery  populations  being  destroyed  by 
one  naturally-occurring  catastrophic 
event. 

Oahu  31 — Spermolepis  hawaiiensis — b 

This  unit  is  critical  habitat  for 
Spermolepis  hawaiiensis  and  is  116  ha 
(286  ac)  on  State  (Diamond  Head  State 
Park)  lands,  containing  Kuilei  Cliffs. 
The  unit  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perermial 
Spermolepis  hawaiiensis  and  is 
occupied  by  10  individuals.  This  unit  is 
essential  to  the  species'  conservation 
because  it  supports  an  extant  colony 
and  includes  habitat  that  is  necessan,' 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Spermolepis  hawaiiensis 
include,  but  are  not  limited  to,  steep  or 
vertical  cliffs  or  the  base  of  cliffs  or 
ridges  in  coastal  dry  cliff  vegetation. 
This  unit  is  geographically  separated 
h'om  critical  habitat  designated 
elsewhere  on  Oahu  and  on  Kauai, 
Molokai,  and  Maui  for  this  species  in 
order  to  avoid  all  recover>'  populations 
being  destroyed  by  one  naturally- 
occurring  catastrophic  event. 

Oahu  1 5 — Stenogyne  kanehoana — a 

This  unit  is  critical  habitat  for 
Stenogyne  kanehoana  and  is  140  ha 
(347  ac)  on  Federal  (Lualualei  Naval 
Reservation),  State,  and  private  lands 
(Honouliuli  Preserve),  containing  Puu 
Hapapa  and  Puu  Kanehoa.  The  unit 
provides  habitat  for  2  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennijd  Stenogyne 
kanehoana  and  is  occupied  by  6 
individuals.  This  unit  is  essential  to  the 
species'  conservation  because  it 
supports  an  extant  colony  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
to  Stenogyne  kanehoana  include,  but 
are  not  limited  to,  lowland  mesic  forest. 


Although  we  do  not  believe  that  enough 
habitat  currently  exists  to  reach  the 
recovery  goal  of  8  to  10  populations  for 
this  species,  this  unit  is  geographically 
separated  from  the  other  unit  designated 
as  critical  habitat  for  this  island- 
endemic  species  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event.  In  addition,  this  unit  is 
geographically  separated  from  Army 
lands  at  Schoheld  Barracks  that  provide 
habitat  for  two  populations  of  this 
species. 

Oahu  15 — Stenogyne  kanehoana — b 

This  unit  is  critical  habitat  for 
Stenogyne  kanehoana  and  is  43  ha  (107 
ac)  on  State  and  private  (Honouliuli 
Preserve)  lands,  containing  the  Palikea 
Summit  and  the  Laikea  Trail.  The  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perermial  Stenogyne 
kanehoana  and  is  currently  unoccupied. 
This  unit  is  essential  to  the  species' 
conservation  because  it  supports  habitat 
that  is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Stenogyne  kanehoana 
include,  but  are  not  limited  to,  lowland 
mesic  forest.  Although  we  do  not 
believe  that  enough  habitat  currently 
exists  to  reach  the  recovery  goal  of  8  to 
10  populations  for  this  species,  this  unit 
is  geographically  separated  from  the 
other  unit  designated  as  critical  habitat 
for  this  island-endemic  species  to  avoid 
all  recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event.  In  addition,  this  unit 
is  geographically  separated  from  Army 
lands  at  Schofield  Barracks  that  provide 
habitat  for  two  populations  of  this 
species. 

Oahu  4 — Tetramolopium  filiforme — a 

This  unit  is  critical  habitat  for 
Tetramolopium  filiforme  and  is  111  ha 
(273  ac)  on  State  (Waianae  Kai  Forest 
Reserve)  lands,  containing  Puu  Kawiwi. 
The  unit  provides  habitat  for  2 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Tetramolopium  filiforme  and  is 
occupied  by  one  individual.  This  unit  is 
essential  to  the  species'  conservation 
because  it  supports  an  extant  colony 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
populations,  which  is  currently 
considered  nonviable,  and  the 
establishment  of  one  additional 
population.  The  habitat  features 
contained  in  this  unit  that  are  essential 
to  Tetramolopium  filiforme  include,  but 
are  not  limited  to,  dry  cliff  faces  or 


ridges  in  dry  or  mesic  forests.  We  do  not 
believe  that  enough  habitat  currently 
exists  to  reach  the  recovery  goal  of  8  to 
10  populations  for  this  species. 
However,  this  unit  is  geographically 
separated  from  Army  lands  at  Makua 
and  SchoHeld  that  provide  habitat  for 
four  populations  of  this  species,  in  order 
to  avoid  all  populations  being  destroyed 
by  one  naturally  occurring  catastrophic 
event  (see  "Analysis  of  Impacts  Under 
Section  4(b)(2):  Other  Impacts"). 

Oahu  4 — Tetramolopium  lepidotum  ssp. 
lepidotum — a 

This  unit  is  critical  habitat  for 
Tetramolopium  lepidotum  ssp. 
lepidotum  and  is  167  ha  (413  ac)  on 
State  (Kaala  NAR,  Mokuleia  Forest 
Reserve)  lands,  containing  Kamaohanui 
Summit.  The  unit  provides  habitat  for  2 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Tetramolopium  lepidotum  ssp. 
lepidotum  and  is  currently  unoccupied. 
This  unit  is  essential  to  the  species' 
conservation  because  it  supports  habitat 
that  is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Tetramolopium  lepidotum 
ssp.  lepidotum  include,  but  are  not 
limited  to,  grassy  ridgetops,  slopes,  or 
cliffs  in  windblown  dry  forests.  This 
unit  is  geographically  separated  from 
the  other  five  imits  designated  as  critical 
habitat  on  Oahu  for  this  species  in  order 
to  avoid  all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  4 — Tetramolopium  lepidotum  ssp. 
lepidotum — b 

This  unit  is  critical  habitat  for 
Tetramolopium  lepidotum  ssp.^ 
lepidotum  and  is  23  ha  (56  ac)  on  State 
(Waianae  Kai  Forest  Reserve)  lands. 
There  are  no  named  natural  features  in 
this  unit.  The  unit  provides  habitat  for 
one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Tetramolopium 
lepidotum  ssp.  lepidotum  and  is 
occupied  by  8  individuals.  This  unit  is 
essential  to  the  species'  conservation 
because  it  supports  an  extant  colony 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Tetramolopium  lepidotum 
ssp.  lepidotum  include,  but  are  not 
limited  to,  grassy  ridgetops,  slopes,  or 
cliffs  in  windblown  dr>'  forests.  This 
unit  is  geographically  separated  from 
the  other  Ave  units  designated  as  critical 
habitat  on  Oahu  for  this  species  in  order 
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to  avoid  all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  15 — Tetramolopium  lepidotum 
ssp.  lepidotum — c  ■ 

This  unit  is  critical  habitat  for 
Tetramolopium  lepidotum  ssp. 
lepidotum  and  is  1 1  ha  (28  ac)  on 
Federal  lands  (Luedualei  Naval 
Reservation),  containing  Puu  Hapapa. 
The  unit  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Tetramolopium  lepidotum  ssp. 
lepidotum  and  is  currently  unoccupied. 
This  unit  is  essential  to  the  species' 
conservation  because  it  supports  habitat 
that  is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
featiues  contained  in  this  unit  that  are 
essential  to  Tetramolopium  lepidotum 
ssp.  lepidotum  include,  but  are  not 
limited  to,  grassy  ridgetops,  slopes,  or 
cliffs  in  windblown  dry  forests.  This 
unit  is  geographically  separated  from 
the  other  five  units  designated  as  critical 
habitat  on  Oahu  for  this  species  in  order 
to  avoid  all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  15 — Tetramolopium  lepidotum 
ssp.  lepidotum — d 

This  unit  is  critical  habitat  for 
Tetramolopium  lepidotum  ssp. 
lepidotum  and  is  94  ha  (233  ac)  on 
Federal  (Lualualei  Naval  Reservation), 
State,  and  private  (Honouliuli  Preserve) 
lands,  containing  Puu  Kanehoa.  The 
unit,  in  combination  with  Oahu  15 — 
Tetramolopium  lepidotum  ssp. 
lepidotum — e,  provides  h«bitat  for  2 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Tetramolopium  lepidotum  ssp. 
lepidotum  and  is  currently  unoccupied. 
This  unit  is  essential  to  the  species' 
conservation  because  it  supports  habitat 
that  is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Tetramolopium  lepidotum 
ssp.  lepidotum  include,  but  are  not 
limited  to,  grassy  ridgetops,  slopes,  or 
cliffs  in  windblown  dry  forests.  This 
unit  is  geographically  separated  from 
the  other  five  units  designated  as  critical 
habitat  on  Oahu  for  this  species  in  order 
to  avoid  all  recovery  populations  being 
destroyed  by  one  naturaHy-occiu-ring 
catastrophic  event. 

Oahu  15 — Tetramolopium  lepidotum 
ssp.  lepidotum — e 

This  unit  is  critical  habitat  for 
Tetramolopium  lepidotum  ssp. 


lepidotum  and  is  1  ha  (3  ac)  on  State 
and  private  (Honouliuli  Preserve)  lands. 
There  are  no  named  natiu-al  features  in 
this  unit.  The  unit,  in  combination  with 
Oahu  15 — Tetramolopium  lepidotum 
ssp.  lepidotum — d,  provides  habitat  for 
2  populations  of  300  mature, 
reproducing  individuals  of  the  short-    ■ 
lived  perennial  Tetramolopium 
lepidotum  ssp.  lepidotum.  It  is  currently 
unoccupied.  This  unit  is  essential  to  the 
species'  conservation  because  it 
supports  habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  to 
Tetramolopium  lepidotum  ssp. 
lepidotum  include,  but  are  not  limited 
to,  grassy  ridgetops,  slopes,  or  cliffs  in 
windblown  dry  forests.  This  imit  is 
geographically  separated  from  the  other 
five  units  designated  as  critical  habitat 
on  Oahu  for  this  species  in  order  to 
avoid  all  recovery  populations  being 
destroyed  by  one  natiu-ally-occurring 
catastrophic  event. 

Oahu  15 — Tetramolopium  lepidotum 
ssp.  lepidotum — f 

This  unit  is  critical  habitat  for 
Tetramolopium  lepidotum  ssp. 
lepidotum  and  is  259  ha  (641  ac)  on 
Federal  (Lualualei  Naval  Reservation), 
State,  and  private  lands,  containing 
Palikea  Summit.  The  unit  provides 
habitat  for  2  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Tetramolopium 
lepidotum  ssp.  lepidotum  and  is 
currently  unoccupied.  This  imit  is 
essential  to  the  species'  conservation 
because  it  supports  habitat  that  is 
necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Tetramolopium  lepidotum 
ssp.  lepidotum  include,  but  are  not 
limited  to,  grassy  ridgetops,  slopes,  or 
cliffs  in  windblown  dry  forests.  This 
unit  is  geographically  separated  from 
the  other  five  units  designated  as  critical 
habitat  on  Oahu  for  this  species  in  order 
to  avoid  all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  20 — Tetraplasandra 
gymnocarpa — a 

This  unit  is  critical  habitat  for 
Tetraplasandra  gymnocarpa  and  is  457 
ha  (1,129  ac)  on  State  (Sacred  Falls  State 
Park,  Hauula  Forest  Reserve,  and 
Kaipapau  Forest  Reserve)  and  private 
lands,  containing  the  Koolau  Summit 
Trail.  The  unit  provides  habitat  for  one 
population  of  100  mature,  reproducing 
individuals  of  the  long-lived  perennial 


Tetraplasandra  gymnocarpa  and  is 
occupied  by  24  individuals.  This  unit  is 
essential  to  the  species'  conservation 
because  it  supports  an  extant  colony 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Tetraplasandra  gymnocarpa 
include,  but  are  not  limited  to. 
windswept  summit  ridges,  slopes,  or 
gullies  in  wet  or  sometimes  mesic 
lowland  forests  or  shrublands.  This  unit 
is  geographically  separated  from  the 
other  five  units  designated  as  Critical 
habitat  for  this  island-endemic  species 
in  order  to  avoid  all  recovery 
populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  20 — Tetraplasandra 
gymnocarpa — ^b 

This  unit  is  critical  habitat  for 
Tetraplasandra  gyminocarpa  and  is  235 
ha  (581  ac)  on  State  (Kahana  Valley 
State  Park),  and  private  lands, 
containing  Puu  Kaaumakua.  The  unit 
provides  habitat  for  one  population  of 
100  mature,  reproducing- individuals  of 
the  long-lived  perennial  Tetraplasandra 
gymnocarpa  and  is  occupied  by  5 
individuals.  This  unit  is  essential  to  the 
species'  conservation  because  it 
supports  an  extant  colony  and  includes 
habitat  that  is  necessary  for  the 
expansion  ot  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
to  Tetraplasandra  gymnocarpa  include, 
but  are  not  limited  to,  windswept 
summit  ridges,  slopes,  or  gullies  in  wet 
or  sometimes  mesic  lowland  forests  or 
shrublands.  This  unit  is  geographicallv 
separated  from  the  other  five  units 
designated  as  critical  habitat  for  this 
island-endemic  species  in  order  to  avoid 
all  recover},'  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  20 — Tetraplasandra 
gyTnnocarpa — c 

This  unit  is  critical  habitat  for 
Tetraplasandra  gymnocarpa  and  is  411 
ha  (1.018  ae)  on  State  (Waiahole  Forest 
Reserve  and  Ewa  Forest  Reser\'e)  and 
private  lands,  containing  Eleao  Summit. 
The  unit  provides  habitat  for  one 
population  of  100  mature,  reproducing 
individuals  of  the  long-lived  perennial 
Tetraplasandra  gymnocarpa  and  is 
occupied  by  2  individuals.  TJiis  unit  is 
essential  to  the  species'  conservation 
because  it  supports  an  extant  colonv 
and  includes  habitat  that  is  necessary  - 
for  the  expansion  of  the  present 
population,  which  is  currendy 
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considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Tetraplasandra  gymnocarpa 
include,  but  are  not  limited  to, 
windswept  summit  ridges,  slopes,  or 
gullies  in  wet  or  sometimes  mesic 
lowland  forests  or  shrublands.  This  unit 
is  geographically  separated  from  the 
other  five  units  designated  as  critical 
habitat  for  this  island-endemic  species 
in  order  to  avoid  all  recovery 
populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  20 — Tetraplasandra 
gymnocarpa — d 

This  unit  is  critical  habitat  for 
Tetraplasandra  gymnocarpa  and  is  362 
ha  (894  ac)  on  Federal,  State  (Waiahole 
Forest  Reserve  and  Kaneohe  Forest 
Reserve),  and  private  lands,  containing 
Puu  Kahualuli  and  Puu  Keahiakahoe. 
The  unit  provides  habitat  for  one 
population  of  100  mature,  reproducing 
individuals  of  the  long-lived  perennial 
Tetraplasandra  gymnocarpa  and  is 
occupied  by  28  individuals.  This  unit  is 
essential  to  the  species'  conservation 
because  it  supports  an  extant  colony 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Tetraplasandra  gymnocarpa 
include,  but  are  not  limited  to, 
windswept  summit  ridges,  slopes,  or 
gullies  in  wet  or  sometimes  mesic 
lowland  forests  or  shrublands.  This  unit 
is  geographically  separated  from  the 
other  five  units  designated  as  critical 
habitat  for  this  island-endemic  species 
,  in  order  to  avoid  all  recovery 
populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  35 — Tetraplasandra 
gymnocarpa — e 

This  unit  is  critical  habitat  for 
Tetraplasandra  gymnocarpa  and  is  152 
ha  (377  ac)  on  State  (Honolulu 
Watershed  Forest  Reserve)  lands, 
containing  Konahuanui  Summit.  The 
unit  provides  habitat  for  one  population 
of  100  mature,  reproducing  individuals 
of  the  long-lived  perennial 
Tetraplasandra  gymnocarpa  and  is 
occupied  by  5  individuals.  This  unit  is 
essential  to  the  species'  conservation 
because  it  supports  an  extant  colony 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Tetraplasandra  gymnocarpa 
include,  but  are  not  limited  to, 
windswept  summit  ridges,  slopes,  or 
gullies  in  wet  or  sometimes  mesic 


lowland  forests  or  shrublands.  This  unit 
is  geographically  separated  from  the 
other  five  units  designated  as  critical 
habitat  for  this  island-endemic  species 
in  order  to  avoid  all  recovery 
populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  35 — Tetraplasnadra 
gymnocarpa — f 

This  unit  is  critical  habitat  for 
Tetraplasandra  gymnocarpa  and  is  213 
ha  (528  ac)  on  State  (Honolulu 
Watershed  Forest  Reserve)  and  private 
lands.  There  are  no  named  natural 
features  in  this  unit.  The  unit  provides 
habitat  for  one  population  of  100 
mature,  reproducing  individuals  of  the 
long-lived  perennial  Tetraplasandra 
gymnocarpa  and  is  occupied  by  15 
individuals.  This  unit  is  essential  to  the 
species'  conservation  because  it 
supports  an  extant  colony  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
to  Tetraplasandra  gymnocarpa  include, 
but  are  not  limited  to,  windswept 
summit  ridges,  slopes,  or  gullies  in  wet 
or  sometimes  mesic  lowland  forests  or 
shrublands.  This  unit  is  geographically 
separated  from  the  other  five  units 
designated  as  critical  habitat  for  this 
island-endemic  species  in  order  to  avoid 
all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  20 — Trematolobelia  singularis — a 

This  unit  is  critical  habitat  for 
Trematolobelia  singularis  and  is  86  ha 
(219  ac)  on  Federal,  State  (Waiahole 
Forest  Reserve  and  Ewa  Forest  Reserve), 
and  private  lands,  containing  Eleao 
Summit.  The  unit  provides  habitat  for  2 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Trematolobelia  singularis  and  is 
currently  unoccupied.  This  unit  is 
essential  to  the  species'  conservation 
because  it  supports  habitat  that  is 
necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Trematolobelia  singularis 
include,  but  are  not  limited  to,  steep^ 
windswept  cliff  faces  or  slopes  in 
Metrosideros  polymorpha-Dicranopteris 
linearis  lowland  wet  shrubland. 
Although  we  do  not  believe  that  enough 
habitat  currently  exists  to  reach  the 
recovery  goal  of  8  to  10  populations  for 
this  species,  this  unit  is  geographically 
separated  from  the  other  four  units 
designated  as  critical  habitat  for  this 
island-endemic  species  to  avoid  all 


recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Oahu  20 — Trematolobelia  singularis — b 

This  unit  is  critical  habitat  for 
Trematolobelia  singularis  and  is  10  ha 
(26  ac)  on  Federal,  State,  and  private 
lands,  containing  Puu  Keahiakahoe.  The 
unit  provides  habitat  for  one  population 
of  300  mature,  reproducing  individuals 
of  the  short-lived  perennial 
Trematolobelia  singularis  and  is 
occupied  by  50  individuals.  This  unit  is  . 
essential  to  the  species'  conservation 
because  it  supports  an  extant  colony 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Trematolobelia  singularis 
include,  but  are  not  limited  to,  steep, 
windswept  cliff  faces  or  slopes  in 
Metrosideros  polymorpha-Dicranopteris 
linearis  lowland  wet  shrubland. 
Although  we  do  not  believe  that  enough 
habitat  currently  exists  to  reach  the 
recovery  goal  of  8  to  10  populations  for 
this  species,  this  unit  is  geographically 
separated  from  the  other  four  units 
designated  as  critical  habitat  for  this 
island-endemic  species  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Oahu  34 — Trematolobelia  singularis — c 

This  unit  is  critical  habitat  for 
Trematolobelia  singularis  and  is  2  ha  (5 
ac)  on  State  (Honolulu  Watershed  Forest 
Reserve)  and  private  lands,  containing 
Kainawaaunui^ummit,  Mount 
Olympus,  Palikea  Summit,  and  Puu 
Lanipo.  The  unit  provides  habitat  for 
one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perermial  Trematolobelia 
singularis  and  is  currently  unoccupied. 
This  unit  is  essential  to  the  species' 
conservation  because  it  supports  habitat 
that  is  necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Trematolobelia  singularis 
include,  but  are  not  limited  to,  steep, 
windswept  cliff  faces  or  slopes  in 
Metrosideros  polymorpha-Dicranopteris 
linearis  lowland  wet  shrubland. 
Although  we  do  not  believe  that  enough 
habitat  currently  exists  to  reach  the 
recovery  goal  of  8  to  10  populations  for 
this  species,  this  unit  is  geographically 
separated  from  the  other  four  units 
designated  as  critical  habitat  for  this 
island-endemic  species  to  avoid  all 
recovery  populations  from  being 
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destroyed  by  one  naturally  occiuring 
catastrophic  event. 

Oahu  35 — Trematolobelia  singularis — d 

This  unit  is  critical  habitat  for 
Trematolobelia  singularis  and  is  13  ha 
(33  ac)  on  State  lands,  containing  Puu 
Lanihuli.  The  unit  provides  habitat  for 
one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Trematolobelia 
singularis  and  is  occupied  by  100 
individuals.  This  unit  is  essential  to  the 
species'  conservation  because  it 
supports  an  extant  colony  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
to  Trematolobelia  singularis  include, 
but  are  not  limited  to,  steep,  windswept 
cliff  faces  or  slopes  in  Metrosideros 
polymorpha-Dicranopteris  linearis 
lowland  wet  shrubland.  Although  we  do 
not  believe  that  enough  habitat 
ciurently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
species,  this  unit  is  geographically 
separated  from  the  other  four  units 
designated  as  critical  habitat  for  this 
island-endemic  species  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  natiu°ally  occurring 
catastrophic  event. 

Oahu  35 — Trematolobelia  singularis — e 

This  unit  is  critical  habitat  for 
Trematolobelia  singularis  and  is  26  ha 
(64  ac)  on  State  (Honolulu  Watershed 
Forest  Reserve)  and  private  lands, 
containing  Konahuanui  Summit.  The 
imit  provides  habitat  for  one  population 
of  300  matiue,  reproducing  individuals 
of  the  short-lived  pereimial 
Trematolobelia  siitgularis  and  is 
occupied  by  15  individuals.  This  unit  is 
essential  to  the  species'  conservation 
because  it  supports  an  extant  colony 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  currently 
consideFed  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Trematolobelia  singularis 
include,  but  are  not  limited  to,  steep, 
windswept  cliff  faces  or  slopes  in 
Metrosideros  polymorpha-Dicranopteris 
linearis  lowland  wet  shrubland. 
Although  we  do  not  believe  that  enough 
habitat  currently  exists  to  reach  the 
recovery  goal  of  &  to  10  populations  for 
this  species,  this  unit  is  geographically 
separated  from  the  other  four  units 
designated  as  critical  habitat  for  this 
island-endemic  species  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 


Oahu  4 — Urera  kaalae — a 

This  unit  is  critical  habitat  for  Urera 
kaalae  and  is  53  ha  (133  ac)  on  State 
(Waianae  Kai  Forest  Reserve)  lands. 
There  are  no  named  natural  features  in 
this  unit.  The  imit,  in  combination  with 
Oahu  4 — Urera  kaalae — b,  provides 
habitat  for  2  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Urera  kaalae  and  is 
currently  unoccupied.  This  unit  is 
essential  to  the  species'  conservation 
because  it  supports  habitat  that  is 
necessary  for  die  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Urera  kaalae  include,  but 
are  not  limited  to,  slopes  or  gulches  in 
diverse  mesic  forest.  This  imit  is 
geographically  separated  from  the  other 
five  units  designated  as  critical  habitat 
for  this  island-endemic  species  in  order 
to  avoid  all  recovery  populations  being 
destroyed  ty  one  natiu^y-occurring 
catastrophic  event. 

Oahu  4 — Urera  kaalae — b 

This  unit  is  critical  habitat  for  Urera 
kaalae  and  is  17  ha  (43  ac)  on  State 
(Honolulu  Watershed  Forest  Reserve) 
lands.  There  are  no  named  natiu^l 
features  in  this  unit.  The  unit,  in 
combination  with  Oahu  4 — Urera 
kaalae — a,  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Urera  kaalae  and  is  occupied  by  3 
individuals.  This  unit  is  essential  to  the 
species'  conservation  because  it 
supports  an  extant  colony  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
to  Urera  kaalae  include,  but  are  not 
limited  to,  slopes  or  gulches  in  diverse 
mesic  forest.  This  unit  is  geographically 
separated  from  the  other  five  units 
designated  as  critical  habitat  for  this 
island-endemic  species  in  order  to  avoid 
all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  15 — Urera  kaalae — c 

This  unit  is  critical  habitat  for  Urera 
kaalae  and  is  224  ha  (555  ac)  on  Federal 
(Lualualei  Naval  Reservation)  and 
private  (Honouliuli  Preserve)  lands, 
containing  Puu  Hapapa  and  Puu 
Kanehoa.  The  unit  provides  habitat  for 
2  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Urera  kaalae  and  is 
occupied  by  4  individuals.  This  unit  is 
essential  to  the  species'  conservation 


because  it  supports  an  extant  colony 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Urera  kaalae  include,  but 
are  not  limited  to,  slopes  or  gulches  in 
diverse  mesic  forest.  This  unit  is 
geographically  separated  from  the  other 
five  units  designated  as  critical  habitat 
for  this  island-endemic  species  in  order 
to  avoid  all  recovery  popidations  being 
destroyed  by  one  natiu"ally-occurring 
catastrophic  event. 

Oahu  15 — Urera  kaalae — d 

This  imit  is  critical  habitat  for  Urera 
kaalae  and  is  35  ha  (87  ac)  on  private 
(Honoliuli  Preserve)  lands.  There  are  no 
named  natural  features  in  this  unit.  The 
unit  provides  habitat  for  one  population 
of  300  mature,  reproducing  individuals 
of  the  short-lived  perennial  Urera 
kaalae  and  is  occupied  by  7  individuals. 
This  unit  is  essential  to  the  species' 
conservation  because  it  supports  an 
extant  colony  and  includes  habitat  that 
is  necessary  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Urera  kaalae  include,  but 
are  not  limited  to,  slopes  or  gulches  in 
diverse  mesic  forest.  This  unit  is 
geographically  separated  from  the  other 
five  units  designated  as  critical  habitat 
for  this  island-endemic  species  in  order 
to  avoid  all  recover^'  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  15 — Urera  kaalae — e 

This  uiut  is  critical  habitat  for  Urera 
kaalae  and  is  51  ha  (125  ac)  on  Federal 
(Lualualei  Naval  Reservation)  and  State 
lands.  There  are  no  named  natural 
features  in  this  unit.  The  unit,  in 
combination  with  Oahu  15 — Urera 
kaalae— {,  provides  habitat  for  2 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Urera  kaalae  and  is  occupied  by  6 
individuals.  This  unit  is  essential  to  the 
species'  conservation  because  it 
sujJports  an  extant  colony  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
to  Urera  kaalae  include,  but  are  not 
limited  to,  slopes  or  gulches  in  diverse 
mesic  forest.  This  unit  is  geographically 
separated  from  the  other  five  units 
designated  as  critical  habitat  for  this 
island-endemic  species  in  order  to  avoid 
all  recovery  populations  being 
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destroyed  by  one  naturally-occiining 
catastrophic  event. 

Oahu  15 — Urera  kaalae — f 

This  unit  is  critical  habitat  for  Urera 
kaalae  and  is  82  ha  (202  ac)  on  State 
and  private  (Honouiiuli  Preserve)  lands, 
containing  Palikea  Summit.  The  unit,  in 
combination  with  Oahu  15 — Urera 
kaalae — e.  provides  habitat  for  2 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Urera  kaalae  and  is  occupied  by  31 
individuals.  This  unit  is  essential  to  the 
species'  conservation  because  it 
supports  an  extant  colony  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
to  Urera  kaalae  include,  but  are  not 
limited  to,  slopes  or  gulches  in  diverse 
mesic  forest.  This  unit  is  geographically 
separated  firom  the  other  five  units 
designated  as  critical  habitat  for  this 
island-endemic  species  in  order  to  avoid 
all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  1 — Vigna  o-wahuensis — a 

This  unit  is  critical  habitat  for  Vigna 
o-wahuensis  and  is  180  ha  (447  ac)  on 
State  (Kaena  Point  State  Park)  lands, 
containing  Alau  Gulch,  Alei  Pali,  Nihoa 
Gulch,  Puu  Pueo,  and  Uluhulu  Gulch. 
The  unit  provides  habitat  for  one 
population  of  300  matiu«,  reproducing 
individuals  of  the  short-lived  perennial 
Vigna  o-wahuensis  and  is  ciurently 
unoccupied.  This  unit  is  essential  to  the 
species'  conservation  because  it 
supports  habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  to  Vigna  o- 
wahuensis  include,  but  are  not  limited 
to,  open  dry  fossil  reef,  with  shrubs  or 
grasses  or  fairly  steep  slopes.  This  unit 
is  geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Maui  and  Kahoolawe  for  this 
species  in  order  to  avoid  all  recovery 
populations  being  destroyed  by  one 
natiu-ally-occurring  catastrophic  event. 

Oahu  24 — Vigna  o-wahuensis — b 

This  unit  is  critical  habitat  for  Vigna 
o-wahuensis  and  is  4  ha  (12  ac)  on  State 
(Mokulua  Island  State  Seabird  Sactuary) 
lands,  containing  the  Mokulua  Islands. 
The  unit,  in  combination  with  Oahu 
25 — Vigna  o-wahuensis — c,  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Vigna  o-wahuensis 
and  is  currently  unoccupied.  This  unit 


is  essential  to  the  species'  conservation 
because  it  supports  habitat  that  is 
necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Vigna  o-wahuensis  include, 
but  are  not  limited  to,  open  dry  fossil 
reef  with  shrubs  or  grasses  or  fairly 
steep  slopes.  This  unit  is  geographically 
separated  from  critical  habitat 
designated  elsewhere  on  Oahu  and  on 
Maui  and  Kahoolawe  for  this  species  in 
order  to  avoid  all  recovery  populations 
being  destroyed  by  one  natiu^ly- 
occurring  catastrophic  event. 

Oahu  25 — Vigna  o-wahuensis— c 

This  unit  is  critical  habitat  for  Vigna 
o-wahuensis  and  is  4  ha  (9  ac)  on  State 
(Mokulua  Island  State  Seabird  Sactuary) 
lands,  containing  the  Mokulua  Islands. 
The  unit,  in  combination  with  Oahu 
24 — Vigna  o-wahuensis — b,  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Vigna  o-wahuensis 
and  is  currently  unoccupied.  This  unit 
is  essential  to  the  species'  conservation 
because  it  supports  habitat  that  is 
necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Vigna  o-wahuensis  include, 
but  are  not  limited  to,  open  dry  fossil 
reef  with  shrubs  or  grasses  or  fairly 
steep  slopes.  This  unit  is  geographically 
separated  from  critical  habitat 
designated  elsewhere  on  Oahu  and  on 
Maui  and  Kahoolawe  for  this  species  in 
order  to  avoid  all  recovery  populations 
being  destroyed  by  one  natiually- 
occurring  catastrophic  event. 

Oahu  26 — Vigna  o-wahuensis — d 

This  unit  is  critical  habitat  for  Vigna 
o-wahuensis  and  is  26  ha  (63  ac)  on 
State  (Manana  Island  State  Seabird 
Sanctuary)  lands,  containing  Manana 
Island.  The  unit  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Vigna  o-wahuensis  and  is  ciurently 
unoccupied.  This  unit  is  essential  to  the 
species'  conservation  because  it 
supports  habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  to  Vigna  o- 
wahuensis  include,  but  are  not  limited 
to,  open  dry  fossil  reef  with  shrubs  or 
grasses  or  fairly  steep  slopes.  This  unit 
is  geographically  separated  from  critical 
habitat  designated  elsewhere  on  Oahu 
and  on  Maui  and  Kahoolawe  for  this 
species  in  order  to  avoid  all  recovery 


populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  4 — Viola  chamissoniana  ssp. 
chamissoniana — a 

This  unit  is  critical  habitat  for  Viola 
chamissoniana  ssp.  chamissoniana  and 
is  199  ha  (491  ac)  on  State  (Kaala  NAR 
and  Mokuleia  Forest  Reserve)  lands. 
There  are  no  named  natural  features  in 
this  unit.  The  unit  provides  habitat  for 
4  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Viola  chamissoniana 
ssp.  chamissoniana  and  is  currently 
unoccupied.  This  imit  is  essential  to  the 
species'  conservation  because  it 
supports  habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  The  habitat  featiues  contained  in 
this  unit  that  are  essential  to  Viola 
chamissoniana  ssp.  chamissoniana 
include,  but  are  not  limited  to,  dry 
cliffs,  rocky  ledges,  or  steep  slopes  in 
mesic  shrubland  or  cliff  vegetation.  This 
unit  is  geographically  separated  from 
the  other  five  units  designated  as  critical 
habitat  for  this  island-endemic  species 
in  order  to  avoid  all  recovery 
populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  4 — Viola  chamissoniana  ssp. 
chamissoniana — b 

This  unit  is  critical  habitat  for  Viola 
chamissoniana  ssp.  chamissoniana  and 
is  10  ha  (25  ac)  on  State  (Waianae  Kai 
Forest  Reserve)  lands.  There  are  no 
named  natural  featiu^s  in  this  unit.  The 
unit,  in  combination  with  Oahu  4 — 
Viola  chamissoniana  ssp. 
chamissoniana — c,  provides  habitat  for 
one  population  of  300  matiu^, 
reproducing  individuals  of  the  short- 
lived perennial  Viola  chamissoniana 
ssp.  chamissoniana  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
species'  conservation  becaUse  it 
supports  habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  The  habitat  featiu^s  contained  in 
this  unit  that  are  essential  to  Viola 
chamissoniana  ssp.  chamissoniana 
include,  but  are  not  limited  to,  dry 
cliffs,  rocky  ledges,  or  steep  slopes  in 
mesic  shrubland  or  cliff  vegetation.  This 
unit  is  geographically  separated  from 
the  other  five  units  designated  as  critical 
habitat  for  this  island-endemic  species 
in  order  to  avoid  all  recovery 
populations  being  destroyed  by  one 
natiu-ally-occurring  catastrophic  event. 

Oahu  4 — Viola  chamissoniana  ssp. 
chamissoniana — c 

This  unit  is  critical  habitat  for  Viola 
chamissoniana  ssp.  chamissoniana  and 
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is  22  ha  (55  ac)  on  State  (Waianae  Kai 
Forest  Reserve)  lands,  containing  Puu 
Kawiwi.  The  unit,  in  combination  with 
Oahu  4 — Viola  chamissoniana  ssp. 
chamissoniana — ^b,  provides  habitat  for 
one  population  of  300  matiue, 
reproducing  individuals  of  the  short- 
lived perennial  Viola  chamissoniana 
ssp.  chamissoniana  and  is  occupied  by 
5  individuals.  This  imit  is  essential  to 
the  species'  conservation  because  it 
supports  an  extant  colony  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  featiu'es 
contained  in  this  unit  that  are  essential 
to  Viola  chamissoniana  ssp. 
chamissoniana  include,  but  are  not 
limited  to,  dry  cliffs,  rocky  ledges,  or 
steep  slopes  in  mesic  shrubland  or  cliff 
vegetation.  This  unit  is  geographically 
separated  from  the  other  five  units 
designated  as  critical  habitat  for  this 
island-endemic  species  in  order  to  avoid 
all  recovery  populations  being 
destroyed  by  one  natiually-occurring 
catastrophic  event. 

Oahu  10 — Viola  chamissoniana  ssp. 
chamissoniana — d 

This  unit  is  critical  habitat  for  Viola 
chamissoniana  ssp.  chamissoniana  and 
is  6  ha  (15  ac)  on  Federal  lands 
(Lualualei  Naval  Reservation).  There  are 
no  named  natural  features  in  this  luiit. 
The  imit,  in  combination  with  Oahu 
15 — Viola  chamissoniana  ssp. 
chamissoniana — e,  provides  habitat  for 
one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Viola  chamissoniana 
ssp.  chamissoniana  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
species'  conservation  because  it 
supports  habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  to  Viola 
chamissoniana  ssp.  chamissoniana 
include,  but  are  not  limited  to,  dry 
cliffs,  rocky  ledges,  or  steep  slopes  in 
mesic  shrubland  or  cliff  vegetation.  This 
unit  is  geographically  separated  from 
the  other  five  units  designated  as  critical 
habitat  for  this  island-endemic  species 
in  order  to  avoid  all  recovery 
populations  being  destroyed  by  one 
natiually-occurring  catastrophic  event. 

Oahu  15 — Viola  chamissoniana  ssp. 
chamissoniana — e 

This  unit  is  critical  habitat  for  Viola 
chamissoniana  ssp.  chamissoniana  and 
is  13  ha  (31  ac)  on  Federal  lands 
(Lualualei  Naval  Reservation).  There  are 
no  named  natural  features  i^  this  unit. 
The  unit,  in  combination  with  Oahu 


10 — Viola  chamissoniana  ssp. 
chamissoniana — d,  provides  habitat  for 
one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Viola  chamissoniana 
ssp.  chamissoniana  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
species'  conservation  because  it 
supports  habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
on  Oahu  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  to  Viola 
chamissoniana  ssp.  chamissoniana 
include,  but  are  not  limited  to,  dry 
cliffs,  rocky  ledges,  or  steep  slopes  in 
mesic  shrubland  or  cliff  vegetation.  This 
unit  is  geographically  separated  from 
the  other  five  units  designated  as  critical 
habitat  for  this  island-endemic  species 
in  order  to  avoid  all  recovery 
populations  being  destroyed  by  one 
naturally-occurring  catastrophic  event. 

Oahu  15 — Viola  chamissoniana  ssp. 
chamissoniana — f 

This  unit  is  critical  habitat  for  Viola 
chamissoniana  ssp.  chamissoniana  and 
is  29  ha  (72  ac)  on  Federal  (Lualualei 
Naval  Reservation)  and  private  lands. 
There  are  no  named  natural  features  in 
this  unit.  The  imit  provides  habitat  for 
one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Viola  chamissoniana 
ssp.  chamissoniana  and  is  occupied  by 
3  individuals.  This  unit  is  essential  to 
the  species'  conservation  because  it 
supports  an  extant  colony  and  includes 
habitat  that  is  necessary  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  ~ 

nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
to  Viola  chamissoniana  ssp. 
chamissoniana  include,  but  are  not 
limited  to,  dry  cliffs,  rocky  ledges,  or 
steep  slopes  in  mesic  shrubland  or  cliff 
vegetation.  This  unit  is  geographically 
separated  from  the  other  five  units 
designated  as  critical  habitat  for  this 
island-endemic  species  in  order  to  avoid 
all  recovery  populations  being 
destroyed  by  one  naturally-occurring 
catastrophic  event. 

Oahu  20 — Viola  oahuensis — a 

This  unit  is  critical  habitat  for  Viola 
oahuensis  and  is  903  ha  (2,232  ac)  on 
Federal  (Oahu  Forest  National  Wildlife 
Refuge),  State  (Hauula  Forest  Reserve, 
Sacred  Falls  State  Park,  Kaipapau  Forest 
Reserve,  Kahana  Valley  State  Park,  Ewa 
Forest  Reserve,  and  Waiahole  Forest 
Reserve),  and  private  lands,  containing 
Eleao  Summit,  Puu  Kahuauli,  Puu 
Keahiakahoe,  PUu  Pauao,  and  the 
Koolau  Summit  Trail.  The  unit  provides 
habitat  for  6  populations  of  300  mature. 


reproducing  individuals  of  the  short- 
lived perennieil  Viola  oahuensis  and  is 
occupied  by  67  individuals.  This  unit  is 
essential  to  the  species'  conservation 
because  it  supports  an  extant  colony 
and  includes  habitat  that  is  necessary 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Viola  oahuensis  include,  but 
are  not  limited  to,  exposed,  windswept 
ridges  of  moderate  to  steep  slope  in  wet 
Metmsideros  polymorpha-Dicranopteris 
linearis  shrublands  or  Metrosideros 
polymorpha  mixed  montane  bogs  in  the 
cloud  zone.  This  unit  is  geographically 
separated  from  the  other  unit  designated 
as  critical  habitat  for  this  island- 
endemic  species  in  order  to  avoid  all 
recovery  populations-being  destroyed  by 
one  naturally-occurring  catastrophic 
event. 

Oahu  35 — Viola  oahuensis — b 

This  unit  is  critical  habitat  fw  Viola 
oahuensis  and  is  74  ha  (186  ac)  on  State 
(Honolulu  Watershed  Forest  Reserve) 
lands,  containing  Konahuanui  Summit 
and  Mount  Olympus.  The  unit  provides 
hdbitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Viola  oahuensis 
and  is  currently  unoccupied.  This  unit 
is  essential  to  the  species'  conservation 
because  it  supports  habitat  that  is 
necessary  for  the  establishment  of 
additional  populations  on  Oahu  in  order 
to  reach  recovery  goals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  to  Viola  oahuensis  include,  but 
are  not  limited  to,  exposed,  windswept 
ridges  of  moderate  to  steep  slope  in  wet 
Metrosideros  polymorpha-Dicranopteris 
linearis  shrublands  or  Metrosideros 
polymorpha  mixed  montane  bogs  in  the 
cloud  zone.  This  unit  is  geographically 
separated  &t)m  the  other  unit  designated 
as  critical  habitat  for  this  island- 
endemic  species  in  order  to  avoid  all 
^eco^«^y  populations  being  destroyed  by 
one  naturally-occurring  catastrophic 
event. 

Efiefrts  of  Critical  Habitat  Designation 

Section  7  Consultation 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  or  carry  out  are  not  likely  to 
destroy  or  adversely  modify  critical 
habitat.  Destruction  or  adverse 
modification  of  critical  habitat  occurs 
when  a  Federal  action  directly  or 
indirectly  alters  critical  habitat  to  the 
extent  that  it  appreciably  diminishes  the 
value  of  critical  habitat  for  the 
conservation  of  the  species.  Individuals, 
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organizations.  States,  local  governments, 
and  other  non-Federal  entities  are 
affected  by  the  designation  of  critical 
habitat  when  their  actions  occur  on 
Federal  lands,  require  a  Federal  permit, 
license,  or  other  authorization,  or 
involve  Federal  funding. 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  evaluate  their  actions  with  respect  to 
any  species  that  is  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated.  If  a 
Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  action  agency  must 
enter  into  consultation  with  us.  Through 
this  consultation,  the  action  agency 
would  ensure  that  the  permitted  actions 
do  not  destroy  or  adversely  modify 
critical  habitat.  Section  7(a)(4)  of  the  Act 
requires  Federal  agencies  (action 
agency)  to  confer  with  us  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  species  proposed  for 
listing  or  result  in  destruction  or 
adverse  modiBcation  of  proposed 
critical  habitat.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate  formal 
consultation  on  previously  reviewed 
actions  under  certain  circumstances, 
including  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement,  or  control 
has  been  retained  or  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conferencing  with  us  on 
actions  for  which  formal  consultation 
has  been  completed,  if  those  actions 
may  affect  designated  critical  habitat  or 
adversely  modify  or  destroy  proposed 
critical  habitat. 

If  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  'treasonable  and  prudent 
alternatives"  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
,   during  consultation  that  can  be 

implemented  in  a  manner  consistent 
•  with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid 
destruction  or  adverse  modification  of 
critical  habitat.  Reasonable  and  prudent 
alternatives  can  vary  from  slight  project 
modifications  to  extensive  redesign  or 


relocation  of  the  project.  Costs 
associated  with  implementing  a 
reasonable  and  prudent  alternative  are 
similarly  variable. 

Activities  on  Federal  lands  that  may 
affect  critical  habitat  of  one  or  more  of 
the  99  plant  species  from  Oahu  will 
require  section  7  consultation.  Activities 
on  private  or  State  lands  requiring  a 
permit  from  a  Federal  agency,  such  as 
a  permit  from  the  U.S.  Army  Corps  of 
Engineers  (Corps)  under  section  404  of 
the  Clean  Water  Act  (33  U.S.C.  1344  et 
seq.),  the  Department  of  Housing  and 
Urban  Development,  or  a  section 
10(a)(1)(B)  permit  from  us;  or  some 
other  Federal  action,  including  funding 
(e.g.,  from  the  Federal  Highway 
Administration,  Federal  Aviation 
Administration  (FAA),  Federal 
Emergency  Management  Agency 
(FEMA),  Environmental  Protection 
Agency  (EPA),  or  Department  of 
Energy);  regulation  of  airport 
improvement  activities  by  the  FAA;  and 
construction  of  communication  sites 
licensed  by  the  Federal 
Communications  Commission  (FCC) 
will  also  continue  to  be  subject  to  the 
section  7  consultation  process.  Federal 
actions  not  affecting  critical  habitat  and 
actions  on  non-Federal  lands  that  are 
not  federally  funded,  authorized,  or 
permitted  do  not  require  section  7 
consultation. 

Section  4(bK8)  of  the  Act  requires  us 
to  briefly  describe  and  evaluate  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  adversely  modify  such  habitat  or 
that  may  be  affected  by  such 
designation.  We  note  that  such  activities 
may  also  jeopardize  the  continued 
existence  of  the  species. 

Activities  that,  when  carried  out, 
funded,  or  authorized  by  a  Federal 
agency,  may  directly  or  indirectly 
destroy  or  adversely  modify  critical 
habitat  include,  but  are  not  limited  to: 

(1)  Activities  that  appreciably  degrade 
or  destroy  the  primary  constituent 
elements  including,  but  not  limited  to: 
Overgrazing;  maintenance  of  feral 
ungulates;  clearing  or  cutting  of  native 
live  trees  and  shrubs,  whether  by 
burning  or  mechanical,  chemical,  or 
other  means  {e.g.,  woodcutting, 
bulldozing,  construction,  road  building, 
mining,  herbicide  application); 
introducing  or  enabling  the  spread  of 
nonnative  species;  and  taking  actions 
that  pose  a  risk  of  fire; 

(2)  Activities  that  alter  watershed 
characteristics  in  ways  that  would 
appreciably  reduce  groundwater 
recharge  or  alter  natural,  dynamic 
wetland  or  other  vegetative 
communities.  Such  activities  may 


include  water  diversion  or 
impoundment,  excess  groundwater 
pumping,  manipulation  of  vegetation 
such  as  timber  harvesting,  residential 
and  commercial  development,  and 
grazing  of  livestock  that  degrades 
watershed  values; 

(3)  Rural  residential  construction  that 
includes  concrete  pads  for  foundations 
and  the  installation  of  septic  systems  in 
wetlands  where  a  permit  under  section 
404  of  the  Clean  Water  Act  would  be 
required  by  the  Corps; 

f4)  Recreational  activities  that 
apnreciably  degrade  vegetation; 

(5)  Mining  of  sand  or  other  minerals; 

(6)  Introducing  or  encouraging  the 
spread  of  nonnative  plant  species  into 
critical  habitat  units;  and 

(7)  Importation  of  normative  species 
for  research,  agriculture,  and 
aquaculture,  and  the  release  of 
biological  control  agents  that  would 
have  unanticipated  effects  on  the  listed 
species  and  the  primary  constituent 
elements  of  their  habitat. 

If  you  have  questions  regarding 
whether  specific  activities  will  likely 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor,  Pacific  Islands  Ecological 
Services  Field  Office  (see  ADDRESSES 
section).  Requests  for  copies  of  the 
regulations  on  listed  plants  and  animals, 
and  inquiries  about  prohibitions  and 
permits  may  be  addressed  to  the  U.S. 
Fish  and  Wildlife  Service,  Branch  of 
Endangered  Species/Permits,  911  N.E. 
11th  Ave.,  Portland,  OR  97232-4181 
(telephone  503/231-2063;  facsimile 
503/231-6243). 

Analysis  of  Managed  Lands  Under 
Section  3(5)(A) 

The  need  for  "special  management 
considerations  or  protections"  of  the 
essential  habitat  features  (primary 
constituent  elements)  included  in  a 
designation  is  required  by  the  definition 
of  critical  habitat  in  section  3(5)(A)  of 
the  Act.  If  the  primary  constituent 
elements  are  being  adequately  managed 
then  they  do  not  need  "special 
management  considerations  or 
protections."  Adequate  management  or 
protection  is  provided  by  a  legally 
operative  plan  that  addresses  the 
maintenance  and  improvement  of  the 
essential  elements  and  provides  for  the 
long-term  conservation  of  the  species. 
We  consider  a  plan  adequate  when  it  (1) 
provides  a  conservation  benefit  to  the 
species  (i.e.,  the  plan  must  maintain  or 
provide  for  an  increase  in  the  species' 
population  or  the  enhancement  or 
restoration  of  its  habitat  within  the  area 
covered  by  the  plan);  (2)  provides 
assiuances  that  the  management  plan 
will  be  implemented  (i.e.,  those 
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responsible  for  implementing  the  plan 
are  capable  of  accomplishing  the 
objectives,  have  an  implementation 
schedule  and  have  adequate  funding  for 
the  management  plan):  and,  (3)  provides 
assurances  that  the  conservation  plan 
will  be  effective  (i.e.,  it  identifies 
biological  goals,  has  provisions  for 
reporting  progress,  and  is  of  a  duration 
sufficient  to  implement  the  plan  and 
achieve  the  plan's  goals  and  objectives). 
If  an  area  is  covered  by  a  plan  that  meets 
these  criteria,  it  does  not  constitute 
critical  habitat  as  defined  by  the  Act 
because  the  primary  constituent 
elements  found  there  are  not  considered 
to  be  in  need  of  special  management  or 
protection. 

Currently  occupied  and  historically 
known  sites  containing  one  or  more  of 
the  primary  constituent  elements 
considered  essential  to  the  conservation 
of  these  99  plant  species  were  examined 
to  determine  the  adequacy  of  special 
management  considerations  or 
protection  and,  consequently,  whether 
such  areas  meet  the  definition  of  critical 
habitat  under  section  3(5)(A).  We 
reviewed  all  available  management 
information  on  these  plants  at  these 
sites,  including  published  reports  and 
slu^'eys;  annual  performance  and 
progress  reports;  management  plans; 
grants;  memoranda  of  understanding 
and  cooperative  agreements;  DOFAW 
planning  documents;  internal  letters 
and  memos;  biological  assessments  and 
environmental  impact  statements;  and 
section  7  consultations.  We  reviewed  all 
biological  information  received  during 
the  public  comment  periods,  public 
meeting,  and  public  hearing.  When 
clarification  was  required  on  the 
information  provided  to  us,  we  followed 
up  with  a  telephone  contact.  We  also 
met  with  staff  from  the  Oahu  District 
DOFAW  office  to  discuss  management 
activities  they  are  conducting  on  Oahu. 

In  determining  whether  a 
management  plan  or  agreement  provides 
adequate  management  or  protection,  we 
first  consider  whether  that  plan 
provides  a  conservation  benefit  to  the 
species.  We  considered  the  following 
threats  and  associated  recommended 
management  actions: 

(1)  The  factors  that  led  to  the  listing 
of  the  species,  as  described  in  the  final 
rules  for  listing  each  of  the  species. 
Effects  of  clearing  and  burning  for 
agricultiual  purposes  and  of  invasive 
nonnative  plant  and  animal  species 
have  contributed  to  the  decline  of  nearly 
all  endangered  and  threatened  plants  in 
Hawaii  (Cuddihy  and  Stone  1990; 
Howarth  1985;  Loope  1998;  Scott  et  al. 
1986;  Service  1994,  1995a.  1995b, 
1996a,  1996b,  1996c,  1996d, 1997. 
1998a,  1998b,  1999;  Smith  1985;  Stone 


1985;  Vitousek  1992;  Wagner  et  al. 
1985). 

Current  threats  to  these  species 
include  nonnative  grass-  and  shrub- 
carried  wildfire;  browsing,  digging, 
rooting,  and  trampling  from  feral 
imgulates  (including  goats,  cattle,  and 
pigs);  direct  and  indirect  effects  of 
normative  plant  invasions,  including 
alteration  of  habitat  structure  and 
microclimate;  and  disruption  of 
pollination  and  gene-flow  processes  by 
adverse  effects  of  mosquito-borne  avian 
disease  on  forest  bird  pollinators,  direct 
competition  between  native  and 
normative  insect  pollinators  for  food, 
and  predation  of  native  insect 
pollinators  by  nonnative  hymenopteran  . 
insects  (ants).  In  addition,  physiological 
processes  such  as  reproduction  and 
establishment,  continue  to  be  negatively 
affected  by  ft-uit-  and  flower-eating  pests 
such  as  normative  arthropods,  mollusks, 
and  rats,  and  photosynthesis  and  water 
transport  are  affected  by  nonnative 
insects,  pathogens,  and  diseases.  Many 
of  these  factors  interact  with  one 
another,  thereby  compounding  effects. 
Such  interactions  include  nonnative 
plant  invasions  altering  wildfire 
regimes;  feral  ungulates  carry  weeds  and 
disturbing  vegetation  and  soils,  thereby 
facilitating  dispersal  and  establishment 
of  normative  plants;  and  niunerous 
noiuiative  insect  species  feeding  on 
native  plants,  thereby  increasing  their 
vulnerability  euid  exposure  to  pathogens 
and  disease  (Bruegmaim  et  al.  2001; 
Cuddihy  and  Stone  1990;  D'Antonio 
and  Vitousek  1992;  Howarth  1985;  Mack 
1992;  Scott  et  al.  1986;  Service  1994, 
1995a,  1995b,  1996a,  1996b,  1996c, 
1996d,  1997, 1998a,  1998b,  1999;  Smith 
1985;  Tunison  et  al.  1992); 

(2)  The  recommendations  from  the 
HPPRCC  in  their  1998  report  to  us 
("Habitat  Essential  to  the  Recovery  of 
Hawaiian  Plants").  As  summarized  in 
this  report,  recovery  goals  for 
endangered  Hawaiian  plant  species 
cannot  be  achieved  without  the  effective 
control  of  nonnative  species  threats, 
wildfire,  and  land  use  changes;  and 

(3).  The  management  actions  needed 
for  assurance  of  survival  and  ultimate 
recovery  of  these  plants.  These  actions 
are  described  in  our  recovery  plans  for   • 
these  99  species  (Service  1994,  1995a, 
1995b,  1996a,  1996b,  1996c,  1996d. 
1997,  1998a,  1998b,  1999),  in  the  1998 
HPPRCC  report  to  us,  and  in  various 
other  documents  and  publications 
relating  to  plant  conservation  in  Hawaii 
(Cuddihy  and  Stone  1990;  Mueller- 
Dombois"  1985;  Smith  1985;  Stone  1985; 
Stone  e(ai.  1992). 

In  general,  taking  all  of  the  above 
recommended  management  actions  into 
account,  the  following  management 


actions  are  important  in  providing  a 
conservation  benefit  to  the  species: 
Feral  ungulate  control;  wildfire 
management:  nonnative  plant  control: 
rodent  control:  invertebrate  pest  control: 
maintenance  of  genetic  material  of  the 
endangered  and  threatened  plant 
species:  propagation,  reintroduction, 
and  augmentation  of  existing 
populations  into  areas  essential  for  the 
recovery'  of  the  species;  ongoing 
management  of  the  wild,  outplanted, 
and  augmented  populations; 
maintenance  of  natural  pollinators  and 
pollinating  systems,  when  known: 
habitat  management  and  restoration  in 
areas  essential  for  the  recovery  of  the 
species:  monitoring  of  the  wild, 
outplanted,  and  augmented  populations: 
rare  plant  surveys;  and  control  of 
human  activities/access  (Service  1994. 
1995a,  1995b,  1996a,  1996b.  1996c. 
1996d.  1997,  1998a,  1998b,  1999).  On  a 
case-by-case  basis,  these  actions  may 
rise  to  different  levels  of  importance  for 
a  particular  species  or  area,  depending 
on  the  biological  and  physical 
requiremehts  of  the  species  and  the  ' 
location(s)  of  the  individual  plants. 

As  shown  in  Table  2,  the  99  species 
of  plants  are  found  on  Federal,  State, 
and  private  lands  on  the  island  of  Oahu. 
Information  received  in  response  to  our 
public  notices;  meetings  with  Oahu 
District  DOFAW  staff;  the  May  28.  2002. 
proposal:  public  comment  periods;  and 
the  November  19,  2002,  piiblic  hearing; 
as  well  as  information  in  our  files, 
indicated  that  there  is  limited  ongoing 
conservation  management  action  for 
these  plants,  except  as  noted  below. 
Without  management  plans  and 
assurances  that  the  plans  will  be 
implemented,  we  are  unable  to  find  that 
the  lands  in  question  do  not  require 
special  management  or  protection. 

The  following  discussion  analyzes 
current  management  plans  that  provide 
a  conservation  benefit  to  the  species  on 
lands  under  U-S.  Army  jurisdiction  to 
assess  whether  they  meet  the  Ser\'ice's 
requirements  for  adequate  management 
or  protection. 

The  Sikes  Act  Improvements  Act  of 
1997  (Sikes  Act)  requires  each  military' 
installation  that  includes  land  and  water 
suitable  for  the  conservation  and 
management  of  natural  resources  to 
complete,  by  November  17,  2001,  an 
Integrated  Natural  Resources 
Management  Plan  (INRMP).  An  INRMP 
integrates  implementation  of  the 
military  mission  of  the  installation  with 
stewardship  of  the  natural  resources 
found  there.  Each  INRMP  includes  an 
assessment  of  the  ecological  needs  on 
the  installation,  including  needs  to 
provide  for  the  conservation  of  listed 
species:  a  statement  of  goals  and 
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priorities;  a  detailed  description  of 
management  actions  to  be  implemented 
to  provide  for  these  ecological  needs: 
and  a  monitoring  and  adaptive 
management  plan.  We  consult  with  the 
military  on  the  development  and 
implementation  of  INRMPs  for 
installations  with  listed  species.  Bases 
that  have  completed  and  approved 
INRMPs  that  adequately  address  the 
needs  of  the  species  may  not  meet  the 
definition  of  critical  habitat  discussed 
above,  because  they  may  not  require 
special  management  or  protection.  We 
would  not  include  these  areas  in  critical 
habitat  designations  if  they  meet  the 
following  three  criteria:  (1)  A  current 
INRMP  must  be  complete  and  provide  a 
conservation  benefit  to  the  species,  (2) 
there  must  be  assurances  that  the 
conservation  management  strategies  will 
be  implemented,  and  (3)  there  must  be 
assurances  that  the  conservation 
management  strategies  will  be  effective, 
by  providing  for  periodic  monitoring 
and  revisions  as  necessary.  If  all  of  these 
criteria  are  met,  then  the  lands  covered 
under  the  plan  would  not  meet  the 
definition  of  critical  habitat. 

Lands  Under  U.S.  Army  Jurisdiction 

The  Army  has  six  installations  under 
its  jurisdiction  on  Oahu:  Dillingham 
Military  Reservation  (DMR),  Kawailoa 
Training  Area  (KLOA),  Kahuku  Training 
Area  (KTA),  Makua  Military  Reservation 
(MMR),  Schofield  Barracks  Military 
Reservation  (SBMR),  and  Schofield 
Barracks  East  Range  (SBER).  All  of  these 
lands  are  administered  by  the  Army 
Garrison,  Hawaii,  for  various  types  of 
routine  military  training.  The  Army  has 
completed  an  INRMP  (Army  2002).  an 
Ecosystem  Management  Plan  (Army 
1998),  and  an  Endangered  Species 
Managgment  Plan  (Research 
Corporation  of  Hawaii  (RCUH)  1998)  for 
all  of  the  Oahu  training  areas.  These 
plans  encompass  management  actions 
that  will  benefit  all  76listed  plant 
species  for  which  critical  habitat  has 
been  proposed  on  these  Army  lands. 
They  have  a  completed  Wildland  Fire 
Management  Plan  (WFMP)  for  MMR 
(Army  2000)  and  a  draft  plan  which 
includes  the  other  five  installations 
(Army  2003).  The  goal  of  the  WFMP  is 
to  reduce  the  threat  of  wildfire  which 
adversely  affects  threatened  and 
endangered  species  on  all  six 
installations.  The  Army  also  provides 
monthly  and  annual  summary  reports 
(Col.  W.E.  Ryan  III.  Army,  in  lift.  2000- 
2002;  Col.  FA.  Quintana.  Army,  in  litt. 
2002-2003)  regarding  the  natural 
resources  management  projects 
performed  under  the  Ecosystems 
Management  Program  for  all  six 
installations  (RCUH  1998,  1999.  2000, 


2001  and  2002).  These  reports  provide 
information  on  management  actions 
which  have  been  implemented  and 
which  of  these  have  proven  beneficial  to 
populations  of  listed  species. 

The  INRMP  describes  specific  actions 
for  each  installation,  including 
anticipated  implementation  schedules. 
It  includes  hundreds  of  ongoing  and 
proposed  actions  within  the  time  frame 
of  the  INRMP  designed  lo  address  the 
variety  of  threats  faced  by  these  plant 
species  at  appropriate  scales:  Species- 
specific,  small  areas,  watersheds,  and 
installation-wide.  Examples  of 
management  activities  directed  towards 
the  conservation  of  listed  plants  and 
their  habitat  include:  (1)  Field  surveys 
to  identify  new  populations  of 
threatened  and  endangered  plant 
species  in  previously  unsurveyed  areas 
and  areas,of  suitable  habitat;  (2) 
development  of  a  web-based  system  for 
a  rare  plant  database;  (3)  establishment 
of  a  CIS  database  to  store  data  to  be  used 
to  monitor  threatened  and  endangered 
plant  species;  (4)  maintenance  a  CIS 
database  updated  with  results  of  field 
surveys;  (5)  determining  effects  of 
military  actions  on  threatened  and 
endangered  plants  species  through 
monitoring  known  populations  of 
threatened  and  endangered  plant 
species;  (6)  evaluation  and 
determination  of  plant  propagation 
needs  and  storage  facilities;  (7) 
identification  of  research  needs 
regarding  pollination  biology  and 
establishment  of  a  GIS  database  to  store 
data  to  be  used  to  monitor  threatened 
and  endangered  plant  species;  (8) 
propagation  and  outplanting  of 
threatened  and  endangered  plant 
species;  and  (9)  creation  of  a  full-time 
horticulturist  position  to  identify  and 
implement  management  actions  for 
threatened  and  endangered  plant 
species  (Army  2002). 

The  list  of  ongoing  and  proposed 
actions  detailed  in  the  INRMP  focuses 
management  activities  into  the  areas  of 
wildfire  management,  nonmilitary 
human  land  use.  feral  ungulate  control, 
invasive  plant  control,  and  other 
nonnative  species  controL  As  an 
example,  some  of  the  management 
actions  that  address  feral  ungulate 
control  include:  (1)  The  establishment 
and  evaluation  of  permanent  ungulate 
monitoring  transects;  (2)  development 
and  establishment  of  a  GIS  database  to 
maintain  these  transect  data;  (3) 
implementation  of  ungulate  control 
measures  as  necessary  in  areas  where 
there  are  populations  or  occurrences  of 
threatened  and  endangered  species;  (4) 
evaluation  of  ungulate  control  efforts  to 
determine  if  permanent  management 
units  are  required;  and  (5)  monitoring 


and  maintenance  of  existing  fenced 
units.  In  addition,  management  actions 
for  control  of  nonnative  plant  species 
include:  (1)  The  control  and  eradication 
of  nonnative  incipient  plant  species, 
particularly  in  areas  where  threatened 
and  endangered  species  occur,  (2) 
control  of  widespread  nonnative  plant 
species  where  they  threaten  native  plant 
communities;  and  (3)  establishment  of  a 
GIS  database  for  nonnative  plant 
location  data,  and  updating  nonnative 
plant  location  maps  to  track  and 
prioritize  control  efforts  (Army  2002). 
The  comprehensive  list  of  ongoing 
and  proposed  management  activities 
detailed  in  the  INRMP  addresses  each  of 
the  management  actions  detailed  above 
that  the  Service  considers  are  important 
in  providing  a  conservation  benefit  to 
the  species,  therefore,  the  plan  provides 
a  conservation  benefit  to  the  species. 

In  terms  of  providing  assurances  that 
the  management  plant  will  be 
implemented,  the  INRMP  provides 
implementation  schedules  and 
identifies  funding  needs  for  each 
installation  through  the  year  2006. 
Examples  of  those  programs  identified 
for  funding  include  the  Endangered 
Species  Management,  Biodiversity  and 
Ecosystem  Integrity.  Watershed 
Management.  Conservation  Education 
and  Outreach,  and  Pest  Management. 
The  Army  has  committed  to  increased 
funding  for  their  wildland  fire  program 
to  ensure  proactive  fire  management 
that  will  benefit  threatened  and 
endangered  plant  species  through 
increased  protection  of  habitat  on  their 
lands.  They  have  also  committed  to 
continued  funding  of  actions  that 
benefit  habitat  restoration,  species 
stabilization,  and  threat  abatement 
(Anderson,  in  litt.  2003). 

The  plan  does  provide  assurances  that 
the  con'servation  effort  will  be  effective. 
The  Army  will  fund  and  engage  in 
activities  that  have  been  demonstrated 
to  benefit  threatened  and  endangered 
species  [e.g.,  ungulate  and  invasive 
weed  control).  In  addition  to  the 
extensive  monitoring  provisions 
contained  in  the  INRMP  and  provided 
by  the  reporting  procedures,  tfie  Army 
has  agreed  to  amend  their  existing 
INRMP  to  include  additional  monitoring 
of  federally  listed  plants  and  their 
habitat  at  all  of  their  Oahu  installations 
to  determine  the  success  of  identified 
management  activities.  Based  upon  this 
information,  activities  will  be  revised  to 
provide  for  the  optimum  conservation 
benefit  to  the  listed  plant  species  and 
their  habitat  (Col.  David  L.  Anderson, 
Army,  in  litt.  2003).  Thus,  the  Army  will 
monitor  the  effectiveness  of  its 
management  actions  and  modify  them, 
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as  necessary,  to  ensure  their 
effectiveness. 

As  all  three  criteria  above  have  been 
met,  the  Service  has  determined  that 
lands  on  the  island  of  Oahu  which  fall 
under  U.S.  Army  jurisdiction  do  not 
meet  the  definition  of  critical  habitat  in 
the  Act.  According  to  the  Service's 
published  recovery  plans,  the  major 
extinction  threats  to  Oahu  plants 
involve  the  persistent  and  expanding 
presence  of  alien  species  and  their 
associated  impacts.  In  general,  for  most 
of  these  species  there  is  less  relative 
concern  associated  with  Federal 
activities  or  proposed  development. 
Recovery  of  these  listed  species  will 
require  active  management  such  as 
plant  propagation  and  reintroduction, 
management  of  fire  risk,  alien  species 
removal,  and  ungulate  and  rat 
management.  Failure  to  implement 
these  management  measures,  all  of 
which  require  active  intervention  and 
participation,  virtually  assures  the 
extinction  of  these  species.  The  Anpy  is 
carrying  out  many  of  these  actions  on 
their  lands,  in  some  cases  to  a  degree 
that  surpasses  that  of  other  Federal, 
State,  and  private  landowners  in 
Hawaii.  We  are,  therefore,  not 
designating  critical  habitat  on  these 
lands.  Should  the  status  of  these 
commitments  change,  the  Service  will 
reconsider  whether  these  lands  meet  the 
definition  of  critical  habitat.  If  the 
definition  is  met.  we  have  the  authority 
to  propose  to  amend  critical  habitat  to 
include  identified  areas  at  that  time  (50 
CFR  section  424.14(g)).  Although  these 
areas  are  removed  from  the  finaJ  critical 
habitat  designation,  the  niunber  of 
populations  that  habitat  on  these 
installations  provides  is  applied  toward 
the  overall  conservation  goal  of  8  tolO 
populations  for  each  species  because 
these  lands  will  be  managed  under  the 
INRMP  consistent  with  recovery  goals. 

Analysis  of  Impacts  Under  Section 
4(b)(2) 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available,  and  to  consider 
the  economic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat.  We  may  exclude  areas 
from  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  critical  habitat. 
We  caimot  exclude  such  areas  from 
critical  habitat  when  such  exclusion 
will  result  in  the  extinction  of  the 
species  concerned. 


Economic  Impacts 

Following  the  publication  of  the 
proposed  critical  habitat  designation  on 
May  28,  2002,  a  draft  economic  analysis 
was  prepared  to  estimate  the  potential 
direct  and  indirect  economic  impacts 
associated  with  the  designation,  in 
accordance  with  recent  decisions  in  the 
N.M.  Cattlegrowers  Ass'n  v.  U.S.  Fish 
and  Wildlife  Serv..  248  F.3d  1277  (10th 
Cir.  2001).  The  draft  analysis  was  made 
available  for  review  on  December  26, 
2002  (67  FR  78763).  Following  the  close 
of  the  comment  period,  an  addendum 
was  completed  that  incorporated  public 
comments  on  the  draft  analysis  and 
made  other  changes  as  neqessary.  These 
changes  were  primarily  the  result  of 
modifications  made  to  the  proposed 
critical  habitat  designation  based  on 
biological  information  received  diuing 
the  conmient  periods.  Together,  the 
draft  economic  analysis  and  the 
addendum  constitute  our  final 
economic  analysis. 

Our  economic  analysis  evaluated  the 
potential  direct  and  indirect  economic 
impacts  associated  with  the  proposed 
critical  habitat  designation  for  the  99 
plant  species  from  the  island  of  Oahu 
over  the  next  10  years.  Direct  impacts 
are  those  related  to  consultations  under 
section  7  of  the  Act.  They  include  the 
cost  of  completing  the  section  7 
consultation  process  and  potential 
project  modifications  resulting  from  the 
consultation.  Indirect  impacts  are 
secondary  costs  and  benefits  not 
directly  related  to  operation  of  the  Act. 
Examples  of  indirect  impacts  include 
potential  effects  to  property  values, 
redistricting  of  land  from  agricultural  or 
urban  to  conservation,  and  social 
welfare  benefits  of  ecological 
improvements. 

The  categories  of  potential  direct  and 
indirect  costs  considered  in  the  analysis 
included  the  costs  associated  with:  (1) 
Conducting  section  7  consultations, 
including  incremental  consultations  and 
technical  assistance;  (2)  modifications  to 
projects,  activities,  or  land  uses 
resulting  from  the  section  7 
consultations;  (3)  uncertainty  and 
public  perceptions  resulting  from  the 
designation  of  critical  habitat  including 
potential  effects  on  property  values  and 
potential  indfrect  costs  resulting  from 
the  loss  of  hunting  opportimities  and 
the  interaction  of  State  and  local  laws; 
and  (4)  potential  offsetting  beneficial 
costs  associated  with  critical  habitat, 
including  educational  benefits.  The 
most  likely  economic  effects  of  critical 
habitat  designation  are  on  activities 
funded,  authorized,  or  carried  out  by  a 
Federal  agency  (i.e.,  direct  costs). 


The  analysis  in  the  DEA  incorporated 
two  baselines:  one  that  addressed  the 
impact  of  the  proposed  critical  habitat 
designation  that  may  be  attributable 
coextensively  to  the  listing  of  the 
species,  and  one  that  addressed  the 
incremental  impact  of  the  proposed 
designation. 

The  Addendum  utilizes  only  the  first 
of  the  two  baselines.  Because  of  the 
uncertainty  about  the  benefits  and 
economic  costs  resulting  solely  from 
critical  habitat  designations,  the  Service 
believes  that  it  is  reasonable  to  estimate 
the  economic  impacts  of  a  designation 
utilizing  this  single  baseline.  It  is 
important  to  note  that  the  inclusion  of 
impacts  attributable  coextensively  to  the 
listing  does  not  convert  the  economic 
analysis  into  a  tool  to  be  used  in 
deciding  whether  or  not  a  species 
should  be  added  to  the  Federal  list  of 
threatened  and  endangered  species. 

The  final  economic  analysis  estimates 
that,  over  the  next  10  years,  the 
*  designation  (co-extensive  with  the 
listing  in  some  instances)  may  result  in 
potential  direct  economic  effects  from 
implementation  of  section  7  ranging 
from  approximately  $8.3  million  to 
$20.3  million  in  quantifiable  costs.  This 
is  an  increase  fit)m  the  range  of  $1.1  to 
$2.4  million  in  the  draft  economic 
analysis.  The  increase  is  primarily  due 
to  revised  estimates  associated  with 
section  7  consultations  on  Army  lands. 
All  other  direct  costs  stay  the  same  or 
decrease,  due  primarily  to  the  exclusion 
of  proposed  units  Oahu  C,  Oahu  M, 
Oahu  P.  and  Oahu  V  from  final 
designation  and  the  significant 
reduction  in  size  to  proposed  units 
Oahu  A,  Oahu  G.  Oahu  L.  and  Oahu  W 
because  they  lacked  the  primary 
constituent  elements  or  were  not 
essential  to  the  conservation  of  the 
species.  Overall,  the  largest  portion  of 
this  estimate  includes  Army  lands  that 
were  proposed  as  critictd  habitat  but 
have  been  removed  from  the  final 
designation.  Therefore,  the  direct  cost  of 
designating  critical  habitat  for  these  99 
plant  species  vfill  be  far  less  than  this 
estimate. 

While  our  final  economic  analysis 
includes  an  evaluation  of  potential 
indirect  costs  associated  with  the 
designation  of  critical  habitat  for  99 
plant  species  on  Oahu.  the  reported 
costs  are  often  unquantifiable  and 
discussed  in  qualitative  terms.  In 
general,  most  of  the  potential  indirect 
effects  are  thought  to  have  a  low 
probability  of  occurrence.  The  final 
economic  analysis  concludes  the 
probability  that  some  land  within  the 
Urban  and  Agricultural  Districts  would 
be  redistricted  to  Conservation  is 
considered  moderate  to  high.  However. 
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the  analysis  concludes  it  is  unlikely  that 
all  lands  within  the  Urban  and 
Agricultural  Districts  would  be 
redistricted  to  Conservation.  In 
addition,  such  redistricting  is  not 
expected  to  have  a  significant  economic 
impact  because  the  land  most  likely 
converted  to  the  Conservation  District 
are  those  with  a  high  value  for 
conservation  and  low  economic  value 
{i.e.,  not  suitable  for  development).  The 
Hnal  economic  analysis  also  discusses 
economic  benefits  in  qualitative  terms 
rather  than  providing  quantitative 
estimates  because  of  the  lack  of 
information  available  to  estimate  the 
economic  benefits  of  endangered 
species  preservation  and  ecosystem 
improvements. 

A  more  detailed  discussion  of  our 
economic  analysis  is  contained  in  the 
draft  economic  analysis  and  the 
addendum.  Both  documents  are 
available  for  inspection  at  the  Pacific 
Islands  Fish  and  Wildlife  Office  (see 
ADDRESSES  section). 

Other  than  the  Army  lands  discussed 
below,  no  critical  habitat  units  in  the 
proposed  rule  were  excluded  or 
modified  due  to  a  determination  that  the 
benefits  of  excluding  the  lands,  taking 
into  account  the  economic  and  other 
relevant  impacts,  exceeded  the  benefits 
of  specifying  them  as  critical  habitat. 

Other  Impacts 

As  described  in  the  "Analysis  of 
Managed  Lands  Under  Section  3(5){A)" 
section  above,  based  on  our  evaluation 
of  the  adequacy  of  special  management 
and  protection  that  is  provided  in  the 
Army's  Final  Integrated  Natural 
Resources  Management  Flan  (INRMP) 
for  Oahu  Training  Areas  (Department  of 
the  Army  2002)  for  the  plant  species 
addressed  in  this  proposal  which  are 
found  on  Army  lands,  in  accordance 
with  section  3(5)(A)(i)  of  the  Act,  we 
have  not  included  the  Army's 
Dillingham  Military  Reservation  (DMR), 
Kawailoa  Training  Area  (KLOA), 
Kahuku  Training  Area  (KTA),  Makua 
Military  Reservation  (MMR),  Schofield 
Barracks  Military  Reservation  (SBMR), 
and  Schofield  Barracks  East  Range 
(SBER).  in  this  final  designation  of 
critical  habitat.  However,  to  the  extent 
that  special  management  considerations 
and  protection  may  be  required  for  the.se 
areas  and  they,  therefore,  would  meet 
the  definition  of  critical  habitat 
according  to  section  3(5)(A)(i),  they  are 
properly  excluded  from  designation 
under  section  4(b)(2)  of  the  Act,  based 
on  the  following  analysis. 

As  explained  oelow,  we  believe  the 
benefits  of  designating  critical  habitat 
for  the  76  species  listed  above  at  DMR, 
KLOA,  KTA,  MMR,  SBMR,  and  SBER 


are  relatively  low  and  outweighed  by 
the  benefits  of  excluding  these  areas 
from  critical  habitat.  We  also  have 
concerns  that  a  critical  habitat 
designation  may  negatively  impact  the 
Army's  ability  to  effectively  carry  out  a 
recently  proposed  training  and 
equipment  conversion  program  on  Oahu 
and  otherwise  adversely  impact  national 
security. 

The  Army's  DMR,  KLOA,  KTA,  MMR, 
SBMR,  and  SBER  are  occupied  habitat 
for  53  species  and  unoccupied  habitat 
for  23  species,  as  referenced  above.  A 
total  of  10,905  hectares  (26.946  acres) 
are  excluded  from  final  critical  habitat; 
of  this  total,  6,208  hectares  (15,340 
acres)  are  considered  occupied  by  one 
or  more  listed  species,  while  4,697 
hectares  (11,606  acres)  are  considered 
unoccupied.  The  unoccupied  habitat  is 
located  in  the  northern  portion  of  the 
Koolau  Moimtains. 

According  to  our  published  recovery 
plans,  recovery  of  these  76  species  will 
Vquire  reproducing,  self-sustaining 
populations  located  in  a  geographic 
array  across  the  landscape,  with 
population  numbers  and  population 
locations  of  sufficient  robustness  to 
withstand  periodic  threats  due  to 
natural  disaster  or  biological  threats 
(Service  1994, 1995a,  1995b,  1996a, 
1996b,  1996c,  1996d,  1997,  1998a, 
1998b,  1999).  The  highest  priority 
recovery  tasks  include  proactive 
management  such  as  plant  propagation 
and  reintroduction,  fire  control, 
nonnative  species  removal,  and 
ungulate  fencing.  Failure  to  implement 
these  active  management  measures,  all 
of  which  require  voluntary  landowner 
support  and  participation,  increases  the 
likelihood  that  species  will  go  extinct  or 
not  recover.  The  Army  is  undertaking 
many  of  these  types  of  conservation 
actions  on  their  lands  on  Oahu  as  part 
of  the  implementation  of  the  INRMP  for 
Oahu  Training  Areas.  These  activities, 
which  are  described  in  more  detail  in 
the  "Analysis  of  Managed  Lands  Under 
Section  3(5)(A)"  section,  require 
substantial  financial  obligations  by  the 
Army  and  cooperation  with  other 
agencies,  landowners,  and  local 
residents. 

The  following  analysis  describes  the 
likely  positive  and  negative  impacts  of 
a  critical  habitat  designation  on  Army 
lands  compared  to  the  likely  positive 
and  negative  impacts  of  a  critical  habitat 
exclusion  of  those  lands.  The  Service 
paid  particular  attention  to  the 
following  issues:  To  what  extent  a 
critical  habitat  designation  would  confer 
additional  regulatory,  educational,  and 
social  benefits;  and  to  what  extent 
would  critical  habitat  interfere  with  the 


Army's  ongoing  proactive  conservation 
actions. 

(1)  Benefits  of  Designating  U.S.  Army 
Lands  as  Critical  Habitat 

The  six  Army  Oahu  installations 
contain  habitat  essential  to  the 
conservation  of  the  76  species  listed 
above.  The  primary  regulatory  benefit 
provided  by  a  critical  habitat 
designation  on  Army  lands  is  the 
requirement  under  section  7  of  the  Act 
that  any  actions  authorized,  funded,  or 
carried  out  by  the  Army  would  not 
destroy  or  adversely  modify  any  critical 
habitat,  which  includes  an  evaluation 
on  the  effects  of  the  action  on  recovery 
of  the  species.  Most  of  the  Army  areas 
are  occupied  by  listed  species  and  thus 
section  7  consultation  would  already  be 
required.  However,  since  areas  without 
listed  species  present  or  without  a 
critical  habitat  designation  do  not 
always  receive  section  7  evaluation  [e.g., 
see  50  CFR  402.12,  biological 
assessments  are  based  on  a  list  of 
species  present  in  the  action  area),  a 
critical  habitat  designation  in 
unoccupied  areas  may  provide 
additional  regulatory  benefits. 

The  net  benefit  of  this  aspect  of 
critical  habitat,  however,  has  been 
significantly  minimized  by  the  Army's 
commitment  to  coordinate  with  the 
Service  on  any  of  its  activities  that  may 
adversely  affect  areas  whether  occupied 
or  unoccupied  by  listed  species  that  are 
considered  essential  to  their 
conservation  (i.e.,  proposed  as  critical 
habitat)  (Anderson,  in  litt.,  March  20, 
2003).  In  fact,  for  the  current 
consultation  at  the  six  Oahu 
installations,  the  Army  is  evaluating 
impacts  of  its  ongoing  and  future 
training  activities  on  habitat  considered 
essential  to  the  conservation,  including 
habitat  unoccupied  by  listed  species. 

Moreover,  the  section  7  mandate  to 
avoid  destroying  critical  habitat  does 
not  extend  to  requiring  plant 
reintroductions  or  other  proactive 
conservation  measures  (e.g.,  imgulate 
control,  etc.)  considered  essential  to  the 
conservation  of  the  species.  As 
discussed  above,  the  major  threat  to 
these  species  is  the  persistent  and 
expanding  presence  of  alien  species. 
Failure  to  implement  proactive 
management  measures  such  as  alien 
species  removal  and  ungulate  and  rat 
management,  as  well  as  management  of 
fire  risk  and  plant  propagation  and 
reintroduction,  may  result  in  extinction 
of  these  species  even  with  a  critical 
habitat  designation.  These  actions  are, 
however,  included  in  the  Army's 
INRMP  for  Oahu  Training  Areas  and 
will  provide  tangible  benefits  that  will 
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reduce  the  likelihood  of  extinction  and 
increase  the  chances  of  recovery. 

Another  potential  benefit  of  a  critical 
habitat  designation  on  these  Army  lands 
is  the  education  of  the  Army  and  the 
general  public  concerning  the 
conservation  value  of  these  lands.  While 
we  believe  these  educational  benefits 
are  important  for  the  conservation  of 
these  species,  we  believe  it  has  already 
been  achieved  through  the  Army's 
INRMP  (for  example  most  of  the 
INRMP's  biologically  sensitive  areas 
overlap  with  proposed  critical  habitat), 
publication  of  the  proposed  critical 
habitat  rule,  the  many  public  and 
interagency  meetings  that  have  been 
held  to  discuss  the  proposal,  and 
discussion  contained  in  this  final  rule. 

In  sum,  the  Army  will  memage  for  the 
conservation  of  all  of  these  species 
through  their  INRMP  process;  this 
management  will  confer  significant 
conservation  benefits  to  the  species  that 
would  not  necessarily  result  from  the 
section  7  consultation  process.  In 
addition,  the  Army  has  agreed  to 
coordinate  with  the  Service  on  any 
actions  that  may  affect  essential  habitat 
areas  (wheth^  occupied  or  imoccupied 
by  the  listed  species)  even  if  these  areas 
are  not  designated  as  final  critical 
habitat.  Taken  together,  these  two 
management  commitments  by  the  Army 
lead  the  Service  to  conclude  that  any 
additional,  incremental  regulatory 
benefits  provided  by  a  final  critical    ■ 
habitat  designation  on  Army  lands 
would  be  relatively  small. 

(2)  Benefits  of  Excluding  U.S.  Army 
Lands  from  Critical  Habitat 

When  evaluating  the  potential 
negative  impacts  of  a  critical  habitat 
designation  and  the  potential  benefits  of 
excluding  Army  lands  from  final  critical 
habitat,  the  Service  considered  whether 
critical  habitat  designation  would  affect 
Army's  military  mission  on  its  Oahu 
installations  and  adversely  impact 
national  security. 

As  noted  above,  these  plants  will 
need  actions  that  proactively  remove 
existing  threats  and  that  include 
propagation  and  reintroduction  into 
unoccupied  areas  if  they  are  to  recover. 
Neither  section  7  consultations  nor  a 
critical  habitat  designation  would 
necessarily  result  in  the  implementation 
,  of  actions  needed  for  recovery  of  these 
species. 

The  Army  is  engaged  in  or  has 
committed  to  engage  in  a  wide  variety 
of  proactive  conservation  management 
activities  that  are  set  out  in  the 
"Analysis  of  Managed  Lands  Under 
Section  3(5)(A)"  section  of  this  rule. 

The  Service  also  considered  whether 
a  final  critical  habitat  designation  would 


negatively  impact  the  Army's  military 
mission  and  thus  national  security. 
Overall,  the  Service  believes  it  has  been 
able  to  work  closely  and  in  a  positive 
collaborative  fashion  with  the  Army  to 
minimize  potential  negative  impacts  to 
the  Army's  military  training  activities  as 
a  consequence  of  Endangered  Species 
Act  regiilation. 

However,  the  25th  Infantry  Division 
(Light)  based  on  Oahu  has  recently  been 
selected  to  participate  in  the 
experimeQtal  "Transformation"  of  its 
force  to  a  lighter,  rapid  response  force 
known  as  a  Stryker  Brigade  Combat 
Team. 

The  Army  has  stated  that  a  final 
d-iticcd  habitat  designation  may  lead  to 
disruption  to  training  and  a  delay  of 
construction  of  required  training 
facilities  if  the  Army  has  to  consult  on 
the  impacts  to  newly  designated  critical 
habitat.  The  active  training  areas  allow 
the  troops  to  attain  skills  to  respond  to 
enemy  fire  quickly  and  accurately  and 
to  train  in  offensive  operations.  'The 
natural  and  physical  attributes  of  the 
training  areas  in  Hawaii  realistically 
mirror  the  battlefield  conditions  found 
in  other  nations  in  the  Pacific  region.  As 
these  training  conditions  are  not  found 
anywhere  else  in  the  continental  United 
States,  the  Army  states  that  it  is 
imperative  that  the  utilization  of  the 
military  training  installations  in  Hawaii 
not  be  impeded  by  additional 
requirements  associated  with  section  7 
consultations  on  critical  habitat 
designations. 

(3)  The  Benefits  of  Excluding  Army 
Lands  from  Critical  Habitat  Outweigh 
the  Benefits  of  Inclusion 

Based  on  the  above  considerations, 
and  in  accordance  with  section  4(b)(2) 
of  the  Act,  we  have  determined  that  the 
benefits  of  excluding  the  Army's  Oahu 
training  areas  from  critical  habitat  due 
to  adverse  impacts  to  national  security 
and  other  relevant  factors,  as  set  forth 
above,  outweigh  the  benefits  of 
including  these  lands  in  critical  habitat 
for  the  76  species  listed  above.  We 
acknowledge  that  the  benefits  for  either 
inclusion  or  exclusion  of  Army  lands 
appear  to  be  relatively  limited. 
Therefore,  we  have  carefully  weighed 
the  relative  benefits  of  each  option. 

Although  these  areas  within  Army 
lands  are  removed  from  the  final  critical 
habitat  designation,  the  Service  still 
considers  them  essential  to  the 
conservation  of  these  species.  The 
number  of  populations  that  the  habitat 
on  these  installations  provides  is 
applied  towards  the  overall  recovery 
goal  of-8  to  10  populations  for  each 
species  (see  discussion  below),  and  it  is 
anticipated  that  these  lands  will  be 


managed  imder  the  Army's  INRMP  for 
Oahu  Training  Areas  consistent  with  the 
conservation  goals  for  these  species. 

(4)  Exclusion  of  This  Unit  Will  Not 
Cause  Extinction  of  the  Species 

For  both  the  44  endemic  and  the  32 
multi-island  species,  it  is  the  Service's 
conclusion  that  the  Army's  mission  and 
management  plans  (e.g.,  INRMP)  will 
provide  more  net  conservation  benefits 
than  would  be  provided  if  these  areas 
were  designated  as  critical  habitat. 
These  management  plans,  which  are 
described  above,  will  provide  tangible 
proactive  conservation  benefits  that  will 
reduce  the  likelihood  of  extinction  for 
the  listed  plants  in  these  areas  of  Oahu 
and  increase  their  likelihood  of 
recovery.  Further,  the  majority  of  these 
areas  are  already  occupied  by  53  of  the 
76  species  and  thereby  benefit  from  the 
section  7  protections  of  the  Act.  The 
Army  has  agreed  to  coordinate  with  the 
Service  on  any  actions  that  may  . 

adversely  affect  habitat  in  remaining 
unoccupied  areas  that  are  essential  to 
the  conservation  of  these  species.  The 
exclusion  of  these  areas  will  not 
increase  the  risk  of  extinction  to  any  of 
these  species,  and  it  may  increase  the 
likelihood  these  species  will  recover  by 
encouraging  other  landowners  to 
implement  discretionary  conservation 
activities  as  the  Army  has  done. 

In  addition,  critical  habitat  is  being 
designated  on  other  areas  of  Oahu  for  all 
44  of  the  .endemic  species,  and  critical 
habitat  has  been  designated  elsewhere    ' 
on  Oahu,  and/or  designated  or  proposed^ 
on  other  islands,  for  the  remaining  32 
multi-island  species  consistent  with  the 
guidance  in  recovery  plans.  These  other 
designations  identify  conservation  areas 
for  the  maintenance  and  expansion  of 
the  existing  populations. 

In  sum,  tne  aoove  analysis  concludes 
that  the  exclusion  of  these  lands  will 
not  cause  extinction  and  should  in  fact 
improve  the  chances  of  recovery  for  all 
76  species. 

Lands  Under  U.S.  Navy  Jurisdiction 

The  U.S.  Navy  (Navy)  manages 
several  areas  which  contain  proposed 
critical  habitat:  Naval  Magazine  Pearl 
Harbor  Lualualei  Branch  and  Naval 
Computer  and  Telecommunication  Area 
Master  Station  Pacific  Transmitting 
Facility  at  Lualualei.  The  following 
discussion  explains  why  portions  of 
these  Navj'  areas  are  included  in  final 
critical  habitat. 

The  U.S.  Navy  owns  or  leases  much 
of  Lualualei  Valley,  which  is  operated 
as  a  naval  magazine  and  transmitting 
facility.  One  listed  species,  Marsilea 
villosa,  occurs  on  land  at  the  Naval 
Computer  and  Telecommunications        : 
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Area  Master  Station  Pacific  Radio 
Transmitting  Facility  at  Lualualei.  The 
Navy  regularly  mows  this  area,  which 
benefits  the  species  by  keeping  the 
grasses  from  taking  over  the  habitat 
(HINHP  Database  2001;  Navy  2001a; 
Navy  2001c).  Twenty-three  species, 
Abutilon  sandwicense,  AJectryon 
macrococcus,  Bonamia  menziesii, 
Chamaesyce  kuwaleana,  Diellia  falcata, 
Flueggea  neowawraea,  Hedyotis 
parvula.  Lepidium  arbuscula, 
Lipochaeta  lobata,  Lipochaeta 
tenuifolia.  Lobelia  niihauensis,  Marsilea 
viUosa,  Melicope  saint-johnU,  Neraudia 
angulata,  Nototrichium  humile, 
Phyllostegia  hirsuta,  Plantago  princeps. 
Sanicula  mariversa,  Schiedea  hookeri, 
Tetramolopium  fiUforme, 
Tetramolopium  lepidotum,  Urera 
kaahe,  and  Viola  chamissoniana  ssp. 
chamissoniana,  are  reported  from  lands 
at  the  Naval  Magazine  Pearl  Harbor 
Lualualei  Branch  (HINHP  Database 
2001;  Navy  2001b;  Navy  2001d).  One 
fenced  exclosure  at  the  Halona 
management  area  has  been  erected  to 
protect  Abutilon  sandwicense  from  feral 
ungulates,  and  another  exclosure  at  Puu 
Hapapa  protects  Abutilon  sandwicense, 
Bonamia  menziesii,  Fleuggea 
neowawraea,  Lipochaeta  lobata  vat. 
leptophfylla,  and  Nototrichium  humile 
from  browsing  by  feral  ungulates.  Other 
management  actions  include  some 
monitoring  of  rare  plants,  surveying  for 
rare  plants,  and  controlling  some 
invasive  plants  in  rare  plant  habitats 
(The  Traverse  Group  1988;  Navy  1997, 
2001a,  2001b;  Navy  2001c;  Navy  2001d). 
The  Service  conducted  an  analysis  for 
U.S.  Navy  lands  similar  to  that 
described  above  for  Army  lands.  We 
were  not  able  to  exclude  Navy  lands 
from  final  critical  habitat  for  the 
following  reasons: 

•  The  Navy's  INRMP  fails  to  address 
17  of  the  20  listed  species  for  which 
critical  habitat  has  been  proposed  on 
Navy  lands.  Therefore,  absent  explicit 
beneficial  management  plans  for  these 
species,  and  absent  a  reasonable 
likelihood  that  such  plans  for  these 
species  will  be  funded  and 
implemented  in  the  future,  the  Service 
cannot  identify  compelling  conservation 
benefits  that  temper  the  regulatory 
benefits  of  a  critical  habitat  designation 
on  these  Navy  lands. 

•  Since  the  time  critical  habitat  was 
first  proposed  on  Navy  lands,  the 
Service  has  worked  closely  with  Navy 
staff  to  scientifically  refine  the  proposed 
critical  habitat.  The  changes  from  the 
proposed  critical  habitat  to  final  critical 
habitat  reflect  our  attempt  to  ensure  that 
we  have  included  on  those  lands  that 
contain  features  essential  to  the  species 
or,  if  unoccupied,  are  themselves 


essential  to  the  conservation  of  the 
species.  In  doing  so,  we  have  also  been 
able  to  minimize  the  potential  for 
negative  impacts  to  military  activities. 
Therefore,  at  this  time  we  cannot 
identify  any  relevant  negative  impacts 
to  the  Navy's  military  mission  as  a 
consequence  of  this  critical  habitat 
designation. 

In  conclusion,  the  Service  believes 
that  it  is  necessary  to  include  these 
Navy  lands  in  final  critical  habitat  when 
the  above  factors  are  considerQ^l.  The 
Navy  is  an  important  partner  of  the 
Service  and,  as  described  above,  is 
carrying  out  some  conservation 
activities  on  Oahu  for  some  of  these 
listed  plant  species.  The  current  Navy 
management  practices  for  the  areas  that 
are  designated  as  critical  habitat, 
including  mowing  and  fire  suppression, 
are  consistent  with  the  conservation  of 
the  listed  plants  and  maintenance  of 
their  habitat.  For  example.  Navy 
mowing  has  benefitted  listed  species  by 
keeping  grasses  from  taking  over  their 
habitat.  Similarly,  Navy  fire 
management  practices,  such  as 
restricting  access,  can  further  the 
conservation  of  listed  plants.  Although 
some  areas  on  Navy  lands  are  included 
in  the  final  critical  habitat  designation, 
the  Service  will  consider  amending  this 
critical  habitat  designation  if  new 
information  becomes  available  regarding 
potential  impacts  to  military  readiness, 
or  if  there  is  a  change  in  Navy  INRMP 
planning  and  implementation  that  was    . 
not  previously  considered  and  that 
addresses  the  conservation  needs  of 
these  species.  For  one  listed  species, 
Marsilea  villosa,  occurs  on  land  at  the 
Naval  Computer  and 
Telecommunications  Area  Master 
Station  Pacific  Radio  Transmitting 
Facility  at  Lualualei.  The  Navy  regularly 
mows  this  area,  which  benefits  the 
species  by  keeping  the  grasses  frxim 
taking  over  the  habitat  (HINHP  Database 
2001;  Navy  2001a;  Navy  2001c). 

Taxonomic  Changes 

At  the  time  we  listed  Hibiscus 
brackenridgei,  Phyllostegia  parviflora, 
and  Mariscus  pennatiformis,  we 
followed  the  taxonomic  treatments  in 
Wagner  et  al.  (1990).  the  widely  used 
and  accepted  Manual  of  the  Flowering 
Plants  of  Hawaii.  Subsequent  to  the 
final  listings  for  these  three  species,  we 
became  aware  of  new  taxonomic 
treatments  for  these  species.  Also,  the 
recently  published  book  Hawaii's  Ferns 
and  Fern  Allies  (Palmer  2003)  has 
changed  the  family  name  for  Ctenitis 
squamigera  (frtim  Aspleniaceae  to 
Dryopteridaceae).  Due  to  the  court- 
ordered  deadlines,  we  are  required  to 
publish  this  final  rule  to  designate 


critical  habitat  on  Oahu  before  we  can 
prepare  and  publish  a  notice  of 
taxonomic  changes  for  these  four 
species.  We  will  prepare  a  taxonomic 
change  notice  for  these  four  species  after 
we  have  published  the  final  critical 
habitat  designations  on  Oahu. 

Required  Delemiinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866.  the  Office  of  Management  and  ' 
Budget  (OMB)  has  determined  that  this 
critical  habitat  designation  is  not  a 
significant  regulatory  action.  This  rule 
will  not  have  an  annual  economic  effect ' 
of  $100  million  or  more  or  adversely 
affect  any  economic  sector, 
productivity,  competition,  jobs,  the 
environment,  or  other  units  of 
government.  This  designation  will  not 
create  inconsistencies  with  other 
agencies'  actions  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency.  It  will  not  materially 
affect  entitlements,  grants,  user  fees, 
loan  programs,  or  the  rights  and 
obligations  of  their  recipients.  Finally, 
this  designation  will  not  raise  novel 
legal  or  policy  issues.  Accordingly, 
OMB  has  not  formally  reviewed  this 
final  critical  habitat  designation. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

Under  the  Regulatory  Flexibility  Act 
(RFA)  (as  amended  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996), 
whenever  a  Federal  agency  is  required 
to  publish  a  notice  of  rulemaking  for 
any  proposed  or  final  rule,  it  must 
prepare  and  make  available  for  public 
comment  a  regulatory  flexibility 
^alysis  that  describes  the  effect  of  the 
rule  on  small  entities  (i.e.,  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions). 
However,  no  regulatory  flexibility 
analysis  is  required  if  the  head  of  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
SBREFA  amended  the  RFA  to  require 
Federal  agencies  to  provide  a  statement 
of  the  factual  basis  for  certiiying  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Based  on  the  information  in  our 
economic  analysis  (draft  economic 
analysis  and  addendum),  we  are 
certifying  that  the  critical  habitat 
designation  for  99  Oahu  plant  species 
will  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities 
because  a  substantial  number  of  small 
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entities  are  not  affected  by  the 
designation. 

Federal  courts  and  Congress  have 
indicated  that  an  RFA/SBREFA  analysis 
may  be  limited  to  entities  directly 
subject  to  the  requirements  of  the 
regulation  (Service  2002).  As  such, 
entities  not  directly  regulated  by  the 
listing  or  critical  habitat  designation  are 
not  considered  in  this  section  of  the 
analysis. 

Small  entities  include  small 
organizations,  such  as  independent 
nonprofit  organizations,  and  small 
governmental  jurisdictions,  including 
school  boards  and  city  and  town 
governments  that  serve  fewer  than 
50,000  residents,  as  well  as  small 
businesses.  Small  businesses  include 
manufacturing  and  mining  concerns 
with  fewer  than  500  employees, 
wholesale  trade  entities  with  fewer  than 
100  employees,  retail  and  service 
businesses  with  less  than  $5  million  in 
annual  sales,  general  and  heavy 
construction  businesses  with  less  than 
$27.5  million  in  aimual  business, 
special  trade  contractors  doing  less  than 
$11.5  million  in  annual  business,  and 
agricultural  businesses  with  annual 
sales  less  than  $750,000.  The  RFA/ 
SBREFA  defines  "small  governmental 
jurisdiction"  as  the  government  of  a 
city,  county,  town,  school  district,  or 
special  district  with  a  population  of  less 
than  50,000.  By  this  definition, 
Honolulu  County  is  not  a  small 
governmental  jurisdiction  because  its 
population  was  876,156  in  2000. 
Although  certain  State  agencies,  such  as 
DLNR.  Department  of  Agricultiu* 
(DO A),  and  Department  of 
Transportation  (DOT),  may  be  affected 
by  the  critical  habitat  designation.  State 
governments  are  not  considered  small 
governments,  for  the  purposes  of  the 
RFA.  To  determine  if  potential 
economic  impacts  to  these  small  entities 
are  significant,  we  consider  the  types  of 
activities  that  might  trigger  regulatory 
impacts  under  this  rule  as  well  as  the 
types  of  project  modifications  that  may 
result.  In  general,  the  term  "significant 
economic  impact"  is  meant  to  apply  to 
a  typical  small  business  firm's  business 
operations. 

To  determine  if  the  rule  would  affect 
a  substantial  number  of  small  entities, 
we  consider  the  number  of  small 
entities  affected  within  particular  types 
of  economic  activities  (e.g.,  housing 
development,  grazing,  oil  and  gas 
production,  timber  harvesting,  etc.).  We 
apply  the  "substantial  nximber"  test 
individually  to  each  industry  to 
determine  if  certification  is  appropriate. 
SBREFA  does  not  explicitly  define 
either  "substantial  number"  or 
"significant  economic  impact." 


Consequently,  to  assess  whether  a 
"substantial  number"  of  small  entities  is 
affected  by  this  designation,  this 
analysis  considers  the  relative  number 
of  small  entities  likely  to  be  impacted  in 
the  area.  Similarly,  this  analysis 
considers  the  relative  cost  of 
compliance  on  the  revenues/profit 
margins  of  small  entities  in  determining 
whether  or  not  entities  inciir  a 
"significant  economic  impact."  Only 
small  entities  that  are  expected  to  be 
directly  affected  by  the  designation  are 
considered  in  this  portion  of  the 
analysis.  This  approach  is  consistent 
with  several  judicial  opinions  related  to 
the  scope  of  the  RFA  [Mid-Tex  Electric 
Co-op  Inc.  V.  F.E.R.C,  249  U.S:  App. 
D.C.  64,  773  F.2d  327  (1985)  and 
American  Trucking  Associations,  Inc.  v. 
U.S.  E.P.A.,  175  F.3d  1027,  336 
U.S.App.D.C.  16  (D.C.Cir..  May  14. 
1999)). 

The  primary  projects  and  activities 
that  might  be  affected  by  the  designation 
that  could  affect  small  entities  include 
ranching  operations  and  conservation 
projects.  Based  on  our  draft  economic 
analysis  and  addendum,  there  were  100 
cattle  livestock  operations  in  Honolulu 
Coimty  in  2000.  The  combined  cattle 
sales  of  all  of  these  operations  in  2000 
was  about  $556,000  (State  Department 
of  Agriculture  2002).  Since  this  implies 
average  annual  cattle  sales  per  business 
of  $9,267.  it  is  hkely  that  all  or  ahnost 
all  of  the  Honolulu  County  cattle 
operations  meet  the  definition  of  a  small 
business  (annual  sales  less  than 
$750,000).  Thus,  our  draft  economic 
analysis  concluded  that  the  proposed 
critical  habitat  designation  might  affect 
a  half  dozen  out  of  100  (or  12  percent) 
of  the  small  businesses  in  the  cattle 
industry  in  Honolulu  County. 

The  actual  impacts  of  the  final  rule 
will  be  even  smaller.  The  final  rule 
designates  less  land  used  for  ranching  as 
critical  habitat.  In  turn,  both  the  number 
of  affected  ranches  and  the  number  of 
Section  7  consultations  involving 
ranching  will  be  lower.  As  discussed  in 
the  addendum,  the  final  designation 
could  have  a  negative  impact  on  about 
three  ranches  (about  three  percent  of  the 
total  ranches  on  Oahu).  These  estimates 
were  based  on  the  proposed 
designations.  However,  this  final  rule 
designates  22.767  hectares  (56.258 
acres)  less  than  had  been  proposed,  or 
a  49  percent  reduction. 

These  conclusions  are  supported  by 
the  history  of  consultations  on  Oahu. 
Since  these  99  plant  species  were  listed 
(between  1991  and  1996).  we  have 
conducted  2  formal  consultations  and 
24  informal  consultations,  in  addition  to 
consultations  on  Federal  grants  to  State 
wildlife  programs  that  do  not  affect 


small  entities.  The  two  formal 
consultations  were  conducted  on  behalf 
of  the  Army,  for  review  of  the 
"Biological  Assessment  for 
Programmatic  Section  7  Consultation  on 
Routine  Military  Training  at  Makua 
Military  Reservation,  and  Makua 
Endangered  Species  Mitigation  Plan." 
Thirty-nine  of  the  99  species,  Alectryon 
macrococcus,  Abutilon  sandwicense, 
Alsinidendron  obovatum,  Bonamia 
menziesii,  Cenchrus  agrimonioides, 
Chamaesyce  celastroides  var.  kaenana, 
Chamesyce  herbstii,  Colubrina 
oppositifolia.  Ctenitis  squamigera, 
Cyanea  grimesiana  ssp.  grimesiana, 
Cyanea  longiflora,  Cyanea  superba, 
Cyrtandra  dentata,  Delissea  subcordata, 
Diellia  falcata,  Dubautia  herbstobatae. 
Euphorbia  haeleeleana,  Flueggea 
neowawraea,  Hedyotis  degeneri, 
Hedyotis  parvula,  Hesperomannia 
arbuscula,  Hibiscus  brackenridgei, 
Lepidium  arbuscula,  Lipochaeta 
tenuifolia.  Lobelia  niihauensis.  Lobelia 
oahuensis,  Neraudia  angulata, 
Nototrichium  humile,  Peucedanum 
sandwicense,  Phyllostegia  kaalaensis, 
Plantago  princeps,  Sanicula  mariversa, 
Schiedea  hookeri,  Schiedea  kaalae, 
Schiedea  nuttallii,  Silene  lanceolata, 
Spermolepis  hawaiiensis, 
Tetramolopium  filiforme,  and  Viola 
chamissoniana  ssp.  chamissoniana, 
were  reported  from  the  action  area.  We 
conducted  24  informal  consultations 
with  the  Army,  U.S.  Air  Force,  Navy, 
FAA,  Department  of  Transportation, 
U.S.  Coast  Guard,  Department  of  Land 
and  Natural  Resources  Division  of  State 
Parks,  Hawaii  Army  National  Guard, 
U.S.  Department  of  Agriculture's 
Animal  and  Plant  Health  Inspection 
Service,  and  U.S.  Department  of  Energy. 

None  of  these  consultations  affected 
or  concerned  small  entities.  We  have 
determined  th^t  the  State  of  Hawaii  and 
Honolulu  County  are  not  small  entities. 
The  Army,  Navy,  NRCS,  Corps.  FCC, 
Department  of  Transportation, 
Environmental  Protection  Agency,  FAA. 
FEMA,  Dole  Food  Company,  local 
television  stations,  and  celluldr,  paging, 
and  wireless  services  are  not  small 
entities.  In  21  of  the  24  informal 
consultations,  we  concurred  with  each 
agency's  determination  that  the  project, 
as  proposed,  was  not  likely  to  adversely 
affect  listed  species.  We  initiated  formal 
consultation  for  the  remaining  three.  For 
both  formal  consultations,  we  found 
that  routine  military  training  at  Makua 
Military  Reservation,  which  included  an 
indepthlist  of  conservation  measures 
the  Army  would  carry  out  in  the  action 
area,  was  not  likely  to  jeopardize  listed 
species. 

For  these  reasons,  we  are  certih'ing 
that  the  designation  of  critical  habitat 
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for  Abutilon  sandwicense,  Adenophorus 
periens,  Alectryon  macrococcus, 
Alsinidendron  obovatum, 
Alsinidendron  trinerve,  Bonamia 
menzieiii,  Cenchrus  agrimonioides, 
Centaurium  sebaeoides,  Chamaesyce 
celastroides  var.  kaenana,  Chamaesyce 
deppeana,  Chamaesyce  herbstii, 
Chamaesyce  kuwaleana,  Chamaesyce 
rockii,  Colubrina  oppositifolia,  Ctenitis 
squamigera,  Cyanea  acuminata.  Cyanea 
crispa.  Cyanea  grimesiaHa  ssp. 
grimesiana,  Cyanea  grimesiana  ssp. 
obatae,  Cyanea  humboltiana,  Cyanea 
koolauensis,  Cyanea  longiflora,  Cyanea 
pinnatifida,  Cyanea  st.-johnii,  Cyanea 
superba.  Cyanea  truncata,  Cyperus 
trachysanthos,  Cyrtandra  dentata, 
Cyrtandra  polyantha,  Cyrtandra 
subumbellata,  Cyrtandra  viridiflora, 
Delissea  subcordata.  Diellia  erecta, 
Diellia  falcata,  Diellia  unisora, 
Diplazium  moiokaiense,  Dubautia 
herbstobatae,  Eragrostis  fosbergii, 
Eugenia  koolauensis.  Euphorbia 
haeleeleana,  Flueggea  neowawraea. 
Gardenia  mannii.  Gouahia  meyenii. 
Gouania  vitifolia,  Hedyotis  coriacea, 
Hedyotis  degeneri.  Hedyotis  paryula, 
Hesperomannia  arborescens. 
Hesperomannia  arbuscula.  Hibiscus 
brackenridgei,  Isodendrion  laurifolium, 
Isodendrion  longifolium.  Isodendrion 
pyrifolium,  Labordia  cyrtandme, 
Lepidium  arbuscula.  Lipochaeta  lobata 
var.  leptophylla,  Lipochaeta  ten ui folia. 
Lobelia  gaudichaudii  ssp.  koolauensis, 
Lobelia  monostachya,  Lobelia 
niihauensis.  Lobelia  oahuensis, 
Lysimachia  filifolia,  Mariscus 
pennatiformis,  Marsilea  villosa, 
Melicope  lydgatei,  Melicope  pallida, 
Melicope  saint-johnii,  Myrsine  juddii, 
Neraudia  angulata,  Nototrichium 
humile,  Peucedanum  sandwicense, 
Phlegmariurus  nutans,  Phyllostegia 
hirsuta,  Phyllostegia  kaalaensis, 
Phyllostegia  mollis.  Phyllostegia 
parviflora,  Plantago  princeps, 
Platanthera  holochila,  Pteris  lidgatei, 
Sanicula  mariversa,  Sanicula  purpurea. 
Schiedea  hookeri,  Schiedea  kaalae, 
Schiedea  kealiae,  Schiedea  nuttallii, 
Sesbania  tomentosa,  Silene  lanceolata, 
Silene  perlmanii,  Solanum 
sandwicense,  Spermolepis  hawaiiensis. 
Stenogyne  kanehoana,  Tetramolopium 
filiforme,  Tetramolopium  lepidotum 
ssp.  lepidotum,  Tetraplasandra 
gymnocarpa,  Trematolobelia  singularis, 
Urera  kaalae,  Vigna  o-wahuensis.  Viola 
chamissoniana  ssp.  chamissonidna,  and 
Viola  oahuensis  will  not  have  a 
signiflcant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required. 


Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)) 

Under  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (5  U.S.C.  801 
et  seq.],  this  rule  is  not  a  major  rule.  Our 
detailed  assessment  of  the  economic 
effects  of  this  designation  are  described 
in  the  draft  economic  analysis  and  the 
Hnal  addendum  to  the  economic 
analysis.  Based  on  the  effects  identifled 
in  these  documents,  we  believe  that  this 
rule  will  not  have  an  effect  on  the 
economy  of  $100  million  or  more,  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  and  will.not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises.  Refer  to 
the  final  addendum  to  the  economic 
analysis  for  a  discussion  of  the  effects  of 
this  determination. 

Executive  Order  132-11  ^ 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211,  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  This  rule  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866,  and  it  is  not 
expected  to  significantly  affect  energy 
production  supply  and  distribution 
facilities  because  no  significant  energy 
production,  supply,  and  distribution 
facilities  are  included  within  designated 
critical  habitat.  Further,  for  the  reasons 
described  in  the  economic  analysis,  we 
do  not  believe  that  designation  of 
critical  habitat  for  the  99  plant  species 
will  affect  futiue  energy  production. 
Therefore,  this  action  is  not  a  significant 
energy  action,  and  no  Statement  of 
Energy  Effects  is  required. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  ef  869.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.y. 

(a)  For  the  reasons  described  in  our 
economic  analysis,  this  rule  will  not 
produce  a  Federal  mandate  on  State  or 
local  governments  or  the  private  sector 
that  may  result  in  the  expenditure  qf 
$100  million  or  greater  in  any  year. 
Therefore,  a  statement  pursuant  to  2 
U.S.C.  1532  is  not  required. 

(b)  This  rule  will  not  "significantly  or 
uniquely"  affect  small  governments,  so 
a  Small  Government  Agency  Plan  is  not 
required.  Small  governments  will  not  be 
directly  affected  unless  they  propose  an 
action  requiring  Federal  funds,  permits, 
or  other  authorizations.  Any  such 


activities  will  require  that  the  Federal 
agency  ensure  that  the  action  will  not 
adversely  modify  or  destroy  designated 
critical  habitat. 

Takings 

In  accordance  with  Executive  Order 
12630  ("Government  Actions  and 
Interference  with  Constitutionally 
Protected  Private  Property  Rights"),  we 
have  analyzed  the  potential  takings 
implications  of  designating  critical 
habitat  for  the  99  species  from  Oahu  in 
a  takings  implications  assessment.  The 
takings  implications  assessment 
concludes  that  this  final  rule  does  not 
pose  significant  takings  implications. 

Federalism 

In  accordance  with  Executive  Order 
13132,  this  final  rule  does  not  have 
significant  Federalism  effect  and  does 
not  impose  substantial  direct 
compliance  costs  on  State  and  local 
governments.  In  addition,  this 
regulation  is  required  by  statute.  See  16 
U.S.C.  1533(a)(3).  Therefore,  a 
Federalism  assessment  is  not  required. 

This  rule  imposes  no  regulatory 
requirements  unless  an  agency  is 
seeking  Federal  funding  or 
authorization.  In  addition,  for  the 
reasons  contained  in  the  economic 
analysis,  this  rule  will  not  have 
substantial  direct  compliance  costs  on 
State  and  local  governments. 

In  fact,  the  designations  may  have 
some  benefit  to  these  governments,  in 
that  the  areas  essential  to  the 
conservation  of  these  species  are  more 
clearly  defined,  and  the  primary 
constituent  elements  of  the  habitat 
necessary  to  the  survival  of  the  species 
are  specifically  identified.  While  this 
definition  and  identification  do  not  alter 
where  and  what  federally  sponsored 
activities  may  occur,  they  may  assist 
these  local  governments  in  long  range 
planning,  rather  than  waiting  for  case- 
by-case  section  7  consultation  to  occur. 
Nevertheless,  keeping  with  Department 
of  the  Interior  policy,  we  requested 
information  firom  appropriate  State  and 
local  officials  in  Hawaii. 

Qvil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Department  of  the  Interior's 
Office  of  the  Solicitor  has  determined 
that  this  rule  does  not  unduly  burden 
the  judicial  system  and  does  meet  the 
requirements  of  sections  3(a)  and  3Cb)(2) 
of  the  Order.  We  have  designated 
critical  habitat  in  accordance  with  the 
provisions  of  the  Endangered  Species 
Act.  The  rule  uses  standard  property 
descriptions  and  identifies  the  primary 
constituent  elements  within  the 
designated  areas  to  assist  the  public  in 
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imderstanding  the  habitat  needs  of  99 
plant  species  from  Oahu. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any 
'  information  collection  requirements  for 
which  OMB  approval  under  the 
Paperwork  Reduction  Act  is  required. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  valid  OMB  control  number. 

National  Environmental  Policy  Act 

We  have  determined  that  we  do  not 
need  to  prepare  an  Environmental 
Assessment  and/or  an  Environmental 
Impact  Statement  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  in  coiuiection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act.  We  published 
a  notice  outlining  our  reason  for  this 
determination  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244). 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  Executive 
Order  13175  and  the  Department  of  the 
Interior's  manual  at  512  DM  2,  we 
readily  acknowledge  our  responsibility 
to  communicate  meaningfully  with 
recognized  Federal  Tribes  on  a 
govemment-to-govemment  basis.  We 
have  determined  that  there  are  no  Tribal 
lands  essential  for  the  conservation  of 
these  99  plant  species.  Therefore, 
designation  of  critical  habitat  for  these 
99  species  does  not  involve  any  Tribal 
lands. 
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A  complete  list  of  all  references  cited 
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section). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

■  Accordingly,  we  hereby  amend  part 
17,  subchapter  B  of  chapter  I,  title  50  of 
the  Code  of  Federal  Regulations  as  set 
forth  below: 

PART  17— [AMENDED] 

■  1 .  The  authority  citation  for  part  1 7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544:  16  U.S.C.  4201-4245:  Pub.  L.  99- 
625.  100  Stat.  3500;  unless  otherwise  noted. 

■  2.  Amend  §  17.12(h),  the  List  of 
Endangered  and  Threatened  Plants,  as 
set  forth  below: 

■  a.  Under  the  table's  heading 
FLOWERING  PLANTS,  by  revising  the 
entries  for  Abutilon  sandwicense, 
Alectryon  macrococcus,  Alsinidendron 
obovatum,  Alsinidendron  trinerve, 
Bonamia  menziesii,  Cenchrus 
agrimonioides.  Centaurium  sebaeoides, 
Chamaesyce  celastroides  var.  kaenana, 
Chamaesyce  deppeana,  Chamaesyce 
herbstii,  Chamaesyce  kuwaleana. 
Chamaesyce  rockii,  Colubrina 
oppositifolia,  Cyanea  acuminata, 
Cyanea  crispa,  Cyan.ea  grimesiana  ssp. 
grimesiana,  Cyanea  grimesiana  ssp. 
obatae,  Cyaifea  humboltiana,  Cyanea 
koolauensis,  Cyanea  longiflora,  Cyanea 
pinnatifida,  Cyanea  st.-johnii,  Cyanea 
superba,  Cyanea  truncata,  Cyperus 
trachysanthos.  Cyrtandra  dentata, 
Cyrtandra  polyantha,  Cynrtandra 
subumbellata,  Cyrtandra  viridiflora. 


Delissea  subcordata,  Dubautia 
herbstobatae,  Eragrostis  fosbergii, 
Eugenia  koolauensis.  Euphorbia 
haeleeleana,  Flueggea  neowanraea. 
Gardenia  mannii,  Gouania  meyenii. 
Gouania  vjtifolia,  Hedyotis  coriacea. 
Hedyotis  degeneri,  Hedyotis  parvula, 
Hesperomannia  arborescens, 
Hesperomannia  arbuscula.  Hibiscus 
brackenridgei.  Isodendrion  laurifolium, 
Isodendrion  longifolium.  Isodendrion 
pyrifolium,  Labordia  cyrtandrae, 
Lepidium  arbuscula.  Lipochaeta  lobata 
var.  leptophylla,  Lipochaeta  tenuifolia. 
Lobelia  gaudichaudii  ssp.  koolauensis. 
Lobelia  monostachya,  Lobelia 
niihauensis.  Lobelia  oahuensis,"^ 
Lysimachia  filifolia,  Mariscus 
pennatiformis,  Melicope  lydgatei. 
Melicope  pallida,  Melicope  saint-johnii, 
Myrsine  juddii,  Neraudia  angulata. 
Nototrichium  humile,  Peucedanum 
sandwicense,  Phydlostegia  hirsuta. 
Phyllostegia  kaalaensis.  Phyllostegia 
mollis,  PHyllostegia  parviflora,  Plantago 
princeps,  Platanthera  holochila. 
Sanicula  mariversa,  Sanicula  purpurea. 
Schiedea  hookeri,  Schiedea  kaalae, 
Schiedea  kealiae,  Schiedea  nuttallii. 
Sesbania  tomentosa,  Silene  lanceolata. 
Silene  perlmanii,  Solanum  sandwicense. 
Spermolepis  hawaiiensis,  Stenogyne 
kanehoana.  Tetramolopium  filiforme, 
Tetramolopium  lepidotum  ssp. 
lepidotum.  Tetraplasandra  gymnocarpa. 
Trematolobelia  singularis.  Urera  kaalae, 
Vigna  o-wahuensis,  Viola 
chamissoniana  ssp.  chamissoniana.  and 
Viola  oahuensis  to  read  as  follows:  and 
■  b.  Under  the  table's  heading  FERNS 
AND  ALLIES,  by  revising  the  entries  for 
Adenophorus  periens.  Ctenitis 
squamigera,  Diellia  erecta,  Diellia 
falcata,  Diellia  unisora,  Diplazium 
moiokaiense.  Marsilea  villosa. 
Phlegmariurus  nutans,  and  Pteris 
lidgatei  to  read  as  follows. 

§  1 7.1 2    Endangered  and  ttireatened  plants. 

***** 
(jj)  .   *   * 


Species 


Scientific  name 


Conf)mon  name 


Historic  range 


Family- 


Status      When  listed 


Critical 
habitat 


Special 
rules 


Flowering  Plants 


Abutilon 
sandwicense. 


None  U.S.A.  (HI) 


Malvaceae 


448    17.99(i) 


NA 


Alectryon 
macrococcus. 


Mahoe U.S.A.  (HI) 


Sapindaceae 


467 


17.99(a)(1), 
(c),  (e)(1), 
and  (i). 


NA 


Alsinidendron 
otxivatum. 


None 


U.S.A.  (HI) Caryophyllaceae E 


448     17.99(i) 


NA 
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Scientific  name             Common  name 

rules 

Alsinidendron 
trinerve. 


None 


U.S.A.  (HI)  Caryophyllaceae E 


448     17.99(0 


NA 


Bonamia  menziesU  ..    None U.S.A.  (HI)  Convolvulaceae  E 


559     17.99(a)(1), 
(e)(1), 
and  (0. 


NA 


Cenchrus 
agrimonioides. 


Kamanomano  U.S.A.  (HI)  Poaceae  E 


592     17.99(e)(1) 
and  (i). 


NA 


Cenlaurium 
sebaeoides. 


Awiwi U.S.A.  (HI) 


Gentianaceae 


448    17.99(a)(1), 
(c),  (e)(1), 
.  and  (i). 


NA 


Chamaesyce  Akoko U.S.A.  (HI) 

celastroides  var. 
kaenana. 


Euphorbiaceae 


448    17.99(0 


NA 


Chamaesyce  Akoko U.S.A.  (HI)  EuphortJiaceae  E 

deppeana.  , 

•  •                              •  • 

Chamaesyce  herbstii  Akoko U.S.A  (HI)  Euphort>iaceae  E 

•  •                               •  • 

Chamaesyce  Akoko U.S.A.  (HI)  Euphorbiaceae  E 

kuwaleana. 

Chamaesyce  rockii  ..  Akoko U.S.A.  (HI)  Euphorbiaceae  E 


Colubnna 
opposiMolia. 


Kauila U.S.A.  (HI) 


Cyanea  acuminata  ...     HaHa  U.S.A.  (HO 


Cyanea  {=Rollandia)      None  U.S.A.  (HI) 

crispa. 


Cyanea  grimesiana       HaHa  U.S.A.  (HI) 

ssp.  ghmesiana. 

Cyanea  grimesiana       HaHa  U.S.A.  (HI) 

ssp.  obatae. 


Rhamnaceae 


Campanulaceae  E 

Campanulaceae  E 

Campanulaceae  E 

Campanulaceae  E 


Cyanea  humboltiana     HaHa U.S.A.  (HI)  .'    Campanulaceae  E 

Cyanea  koolauensis      HaHa U.S.A.  (HI)  Campanulaceae  E 


Cyanea  longiflora HaHa  U.S.A  (HI) 


Campanulaceae 


Cyanea  pinnatifida  ...  HaHa U.S.A.  (HO  Campanulaceae  E 

*  ♦  •  . 

Cyanea  st.-johnii HaHa  U.S.A.  (HI)  Campanulaceae  e" 

•  •  •  ♦  . 

Cyanea  superba  None  U.S.A.  (HO  Campanulaceae  E 

Cyanea  tnincata  Haha  U.S.A.  (HO  Campanulaceae  E 


Cypenjs 
trachysanthos. 


Puukaa 


U.S.A.  (HO Cyperaceae  E 


536 

4 

17.99(0  

NA 

591 

• 

17.99(0  

MA 

448 

• 

17.99(0  

NA 

591 

17.99(0  

NA 

532 

• 

17-99(e)(1) 
and  (1). 

NA 

591 

* 

17.99(0  

NA 

536 

* 

17.99(0  

NA 

592 
541 

* 

17.99(c). 

(e)(1), 

and  (1). 
17.99(0  

NA 
NA 

591 
591 

• 

17.99(0  

17.99(0  

NA 
NA 

591 

• 

17.99(0  

NA 

448 

• 

17.99(0  

NA 

591 

• 

17.99(0  

NA 

434 
536 

• 

17.99(0  

17.99(0  

NA 
NA 

« 

592 

• 

17.99(a)(1) 
and  (i). 

NA 
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Species 


Scientifk:  name 


Common  name 


Historic  range 


.family 


Status      When  listed 


Critrcal 
habitat 


Special 
rules 


Cyrtandra  dentata  ....  Haiwale U.S.A.  (HO  Gesneriaceae  E 

«                                                           *                              -                            •          -                                                *  * 

Cyrtandra  polyantha  Haiwale U.S.A.  (HI) Gesneriaceae  E 

Cyrtandra  Haiwale U.S.A.  (HI)  Gesneriaceae  E 

subumbellata. 


591     17.99(0 


536     17.99(i) 
591     17.99(1) 


NA 


NA 


Cyrtandra  viridiflora       Haiwale 


U.S.A.  (HO  Gesneriaceae  E 


591     17.99(0 


Delissea  subcordata      Oha U.S.A.  (HO  Campanulaceae.....    E 

***** 

Naenae  U.S.A.  (HI)  Asteraceae  E 


Dubautia 
herbstobatae. 


Eragrostis  fosbergii ..    Fosberg's  love 
grass. 


U.S.A.  (HO Poaceae  E 


Eugenia  koolauensis     Nioi  U.S.A.  (HI) 


Myrtaceae 


Euphorbia 
haeleeleana. 


Flueggea 
neowawraea. 


Akoko U.S.A.  (HI)  Euphorbiaceae  E 


Mehamehame U.S.A.  (HI)  Euphorbiaceae  E 


Gardenia  mannii Nanu U.S.A.  (HO 


Rubiaceae 


Gouania  meyenii None  U.S.A.  (HI)  Rhamnaceae  E 

Gouania  vitifolia  None  :^ U.S.A.  (HI)  Rhamnaceae  ,    E 


Hedyotis  coriacea 
Hedyotis  degeneri 


..    Kioele U.S.A.  (HO  Rubiaceae  f 

..    None  U.S.A.  (HO  Rubiaceae  E 


Hedyotis  parvula None 


Hesperomannia 
artx>rescens. 

Hesperomannia 
arbuscula. 


Hibiscus 
brackenridgei.. 


Isodendrion 
laurifolium. 

Isodendrion 
longifolium. 

Isodendrion 
pyrifolium. 


None 
None 


U.S.A.  (HO  Rubiaceae  E 

*                                                                 «                                    •  * 

U.S.A.  (HI) Asteraceae  E 

U.S.A.  (HI)  Asteraceae  E 


Mao  hau  hele  U.S.A.  (HI)  ..; Malvaceae E 

*                                                                 «  •  * 

Aupaka  U.S.A.  (HI)  Violaceae E 

Aupaka  U.S.A.  (HO  Violaceae T 

Wahine  noho  kula  ..  U.S.A.  (HO  Violaceae E 


NA 


591 

17.99(0  

NA 

• 

448 

17.99(0  

NA 

* 

591 

17.99(0  

• 

NA 

• 

536 

17.99(c) 
and(i). 

* 

NA 

* 

592 

17.99(a)(1) 
and(i). 

• 

NA 

* 

559 

17.99(a)(1), 
(c),  (e)(1), 
and  (i). 

V      NA 

• 

591 

17.99(0  

* 

NA 

* 

448 
541 

17.99(a)(1) 
and  (i). 

17.99(e)(1) 
and  (i). 

NA 
NA 

* 

467 
448 

17.99(e)(1) 

and  (0- 
17.99(0  

• 

nA 

NA 

* 

448 

17.99(0  

NA 

• 

536 
448 

17.99(c) 
and  (i). 

17.99(e)(1) 
and  (0. 

• 

NA 
NA 

* 

559 

17.99(c), 
(e)(1). 
and  (i). 

* 

NA 

* 

592 
592 
532 

17.99(a)(1) 
and  (i). 

17.99(a)(1) 
and  (i). 

17.99(c), 
(e)(1), 
and  (i). 

NA 
NA 

NA 
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Species 

Historic  range 

Family 

Status 

When  listed 

Critical 
habitat 

Special 

Sctentiftc  name             Common  name 

rules 

Labordia  cyrtAndrae      Kamakahala U.S.A.  (HI)  Loganiaceae  E 

*  •  •  •  * 

Lepidium  arbuscula       Anaunau  U.S.A.  (HI)  Brassicaceae  E 


Lipochaeta  lobata  Nehe  U.S.A.  (HI)  Asteraceae C 

var.  leptophylla. 


Lipochaeta  tenuifolia     Nehe  U.S.A.  (HI) 


Asteraceae 


Lobelia  gaudichaudii  None tf.S.A.  (HI)  Campanulaceae  E 

ssp  koolauensis. 

Lobelia  monostachya  None  U.S.A.  (HI)  Campanulaceae  E 

Lobelia  niihauensis  ..  None  U.S.A.  (HI)  Campanulaceae  E 

Lobelia  oahuensis  ....  None U.S.A.  (HI)  Campanulaceae  E 

•  •  •  *  • 

Lysimachia  filifolia  ....  None U.S.A.  (HI)  Primulaceae E 


Mariscus 
pennatitormis. 


None 


U.S.A.  (HI)  Cyperaceae  E 


Melicope  lydgatei Alani U.S.A.  (HI) 

•                              •  • 

Melicope  pallida Alani..... U.S.A.  (HI) 


Rutaceae  E 

*  • 

Rutaceae  E 


Melicope  saint-johnii     Alani U.S.A.  (HI)  Rutaceae  E 

•  •                               •  »  « 

Myrsine  juddil .'    Kolea  U.S.A.  (HI) Myrslnaceae  E 

•  •                                 •  •  • 

Neraudia  angulata  ...    None  U.S.A.  (HI)  Urticaceae  E 


Nototrichium  humile      Kului U.S.A.  (HI) 


Amaranthaceae 


Peucedanum 
sandwicense. 


Makou 


U.S.A.  (Ht)  Apiaceae T 


Phyllostegia  hirsuta       None  U.S.A.  (HI)  Lamiaceae  E 

Phyllostegia  None  U.S.A.  (HI)  Lamiaceae E 

kaalaensis. 


Phyllostegia  mollis  ...    None  U.S.A.  (HI)  Larpbceae  E 

Phyllostegia  None  U.S.A.  (HI)  Umiaceae  E 

parvi  flora 

•  •                                •                                .        ■  • 

Plantagoprinceps  ..     Laukahi  kuahiwi U.S.A.  (HI) Plantaginaceae  E 


591  17.99(i) 

* 

591  17.99(i) 

448  17.99(i) 

448  17.99(1) 

* 

591  17.99(i) 


NA 


NA 


NA 


NA 


NA 


591 
448 
536 

17.99(i)  

17.99(0  

17.99(0  

NA 
NA 
NA 

• 

530 

* 

17.99(a)(1)      , 
and  (i). 

NA 

• 

559 

17.99(a)(1). 
(e)(1).  (g). 
and  (i). 

NA 

• 

536 

17.99(0  

NA 

• 

530 

• 

17.99(a)(1) 
and  (i). 

NA 

* 

591 

• 

17.99(0  

NA 

• 

591 

* 

17.99(0  

NA 

• 

448 

• 

17.99(0  

NA 

* 

448 

• 

17.99(e)(1) 
and(i). 

NA 

• 

530 

* 

17.99(a)(1). 
(c).  (e)(1). 
and  (i). 

NA 

• 

591 
591 

* 

17.99(0  

17.99(0  

NA 
NA 

• 

448 
592 

• 

17.99(e)(1) 

and  (i). 
17.99(0  

• 

NA 
NA 

• 

559 

• 

17.99(a)(1). 
(c).  (e)(1). 
and  (i). 

NA 
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Species 


Scientific  name 


Common  name 


Historic  range 


Family  Status      When  listed         9"^l 

natxtat 


Platanthera  holochila     None  U.S.A.  (HO  Orchidaceae  E 


Sanicula  mariversa  ..    None U.S.A.  (HI) 

Sanicula  purpurea  ...    None U.S.A.  (HO 


...    Apiaceae E 

.,    Apiaceae ,..    E. 


Schiedea  hookeri None 

Schiedea  kaalae None 


U.S.A.  (HI)  Caryophyllaceae E 

U.S.A.  (HI)  Caryophyllaceae E 


Schiedea  kealiae  Maolioli U.S.A.  (HI)  Caryophyllaceae E 

Schiedea  nuttallii  .....    None  U.S.A.  (HO Caryophyllaceae E 


Sesbania  tomentosa     Ohai U.S.A.  (HI) 


Fabaceae 


Silene  lanceolate  None  U.S.A.  (HI)  Caryophyllaceae E 

Silene  perlmanii ■  None U.S.A.  (HO  Caryophyllaceae E 


Solanum 
sandwkxnse. 


Spermolepis 
hawaiiensis. 


Stenogyne 
kanehoana. 


Tetramolopium 

filiforme. 
Tetramolopium 

lepidotum  ssp. 

lepidotum. 


Tetraplasandra 
gymnocarpa. 

* 

Trematolot)elia 
singularis. 


Aiakeakua.  popolo  ..    U.S.A.  (HO Solanaceae E 

*  •  •  . 

None  U.S.A.  (HI)  Apiaceae E 


None 

None 
Norte 


Oheohe 


None 


U.S.A.  (HI)  Lamiaceae  E 

*  •  . 

U.S.A.  (HO  Asteraceae  E 

U.S.A.  (HO Asteraceae  E 

*  •  * 
U.S.A.  (HO  Araliaceae ^ 

*  ♦  . 

U.S.A.  (HI)  Campanulaceae  E 


Urera  kaalae Opuhe U.S.A.  (HO  Urticaceae  E 

Vigna  o-wahuensis        None  U.S.A.  (HO  Fabaceae E 

Viola  chamissoniana     Pamakeini U.S.A.  (HI)  Violaceae  E 

ssp.  "' 

chamissoniana. 


536     17.99(0 


591     17.99(0 


448     17.99(0 


559     17.99(e)(1) 

and  (0. 
448     17.99(0  v- 


Special 
rules 


592 

17.99(a)(1), 
(e)(1). 
and  (i). 

NA 

• 

448 
592 

• 

17.99(0  

17.99(e)(1)    ^ 
and  (0. 

•  NA 
NA 

• 

592 
448 

• 

17.99(0  

17.99(0  

NA 
NA 

• 

591 

* 

17.99(0  • ^ 

NA 

• 

592 

* 

17.99(a)(1). 
(c).  and 
(0. 

NA 

559 

• 

17.99(a)(1). 
(c),  (e)(1). 
(g).  and 
(0-      ' 

NA 

480 
448 

17.99(c) 
and(i). 
17.99(0  

NA 

NA 

* 

530 

• 

17.99(a)(1) 
and  (i). 

NA 

• 

559 

• 

17.99(a)(1). 
(c),  (e)(1). 
.  and  (i). 

NA 

• 

466 

• 

17.99(0  

NA 

• 

448 

• 

17.99(i). 

NA 

448 

17.99(0  

NA 

HA 

NA 

NA 

NA 
NA 


Viola  oahuensis None 


U.S.A.  (HO  Violaceae E 


591     17.99(0 


NA 
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Species 


Scientific  name 


Conwnon  name 


Historic  range 


Famity 


Status      When  listed 


Critical 
habitat 


Special 
rules 


Ferns  and  Allies 
Adenophorus  penens    Pendent  liihi  tern  ....    U.S.A.  (HI) 


Grammitidaceae  E 


559    17.99(a)(1). 
(c).  and 
(i) 


NA 


Ctenitis  squamigera       Pauoa 


U.S.A.  (HI)  Aspleniaceae  E 


553  17.99(a)(1). 
(c),  (e)(1), 
and  (i). 


NA 


Diellia  erects Asplenium-leaved        U.S.A.  (HI) Aspleniaceae  E 

diellia. 


Diellia  falcata 


None  U.S.A.  (HI)  Aspleniaceae  E 


559  17.99(a)(1), 
(c),  (e)(1), 
and  (i). 

448     17.99(i)  


NA 
NA 


Diellia  unisora  .. 
Diplazium 
molokaiense. 


None 
None 


U.S.A.  (HI)  

U.S.A.  (HI)  


Aspleniaceae 
Aspleniaceae 


E 
E 


541     17.99(i)  

553    17.99(a)(1), 

(c),  (e)(1). 

and  (i). 


NA 
NA 


Marsilea  villosa 
Phlegmariurus 
nutans. 


Ihiihl  

Wawaeiole 


U.S.A.  (HI) 
U.S.A.  (HI) 


Marsileaceae  .. 
Lycopodiaceae 


E 
E 


474     17.99(i)  

536     17.99(a)(1) 
and  (i). 


NA 
NA 


Pteris  lidgatei 


None 


U.S.A.  (HI) 


Adiantaceae 


553  17.99(c), 
(e)(1). 
and  (i). 


NA 


■  3.  Amend  §  17.99  as  set  forth  below: 

■  a.  By  revising  the  section  heading  to 
read  as  follows;  and 

■  b.  By  adding  new  paragraphs  (i)  and  (j) 
to  read  as  follows. 

§  1 7.99    Critical  habitat;  plants  on  th« 
islands  of  Kauai,  Nlihau,  Molokal,  Maui, 
Kahoolawe,  and  Oahu,  HI,  and  on  the 
Northwest  Hawaiian  Islands. 

***** 

(i)  Maps  and  critical  habitat  unit 
descriptions  for  the  island  of  Oahu,  HI. 
The  following  paragraphs  contain  the 
legal  descriptions  of  the  critical  habitat 
units  designated  for  the  Hawaiian  island 
of  Oahu.  Existing  manmade  features  and 
structures  within  the  boundaries  of  the 
mapped  units,  such  as  buildings;  roads: 


aqueducts  and  other  water  system 
features,  including  but  not  limited  to. 
pumping  stations,  irrigation  ditches, 
pipelines,  siphons,  tunnels,  water  tanks, 
gaging  stations,  intakes,  reservoirs, 
diversions,  flumes,  and  wells;  existing 
trails;  campgrounds  and  their 
immediate  surrounding  landscaped 
area;  scenic  lookouts;  remote  helicopter 
landing  sites;  existing  fences; 
telecommunications  equipment  towers 
and  associated  structures,  electrical 
power  transmission  and  distributipn 
lines,  communication  facilities  and 
regularly  maintained  associated  rights- 
of-way  and  access  ways;  radars; 
telemetry  antennas;  missile  launch  sites; 
arboreta  and  gardens,  heiau  (indigenous 


places  of  worship  or  shrines),  and  other 
archaeological  sites;  airports;  other 
paved  areas;  and  lawms  and  other  rural 
residential  landscaped  areas  do  not 
contain  one  or  more  of  the  primary 
constituent  elements  described  for  each 
species  in  paragraph  (j)  of  this  section 
and  therefore  are  not  included  in  the 
critical  habitat  designations.  Critical 
habitat  imits  are  described  below. 
Coordinates  in  UTM  Zone  4  with  units 
in  meters  using  North  American  Datimi 
of  1983  (NAD83).  The  following  map 
shows  the  general  locations  of  the  317 
critical  habitat  units  designated  on  the 
island  of  Oahu. 

(1)  Note:  Map  1 — Index  map  follows: 

nUJNO  CODE  4310-65-U 
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(2)  Oahu  1 — Centaurium  sebaeoides — a 
(61  ha;  151  ac) 

(i)  Unit  consists  of  the  following  41 
boimdary  points:  Start  at  575051, 


2385984;  575168,  2385907;  575381, 
2385957; 575728, 2386002;  576060, 
2386059;  576211,  2386052;  576675, 
2386146; 577140, 2386190; 577385, 
2386247;  577692,  2386272;  577943, 


2386247;  578245, 2386266;  578596, 
2386335;  578835, 2386341;  579136, 
2386391;  579331.  2386379;  579418, 
2386363;  579365,  2386234; 579326, 
2386224;  579284.  2386229;  579083, 
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2386225: 578934. 2386215;  578812. 
2386182: 578812,  2386173:  57R242. 
2386164: 577779,  2386117:  577527. 
2386117; 577448,  2386136;  577102. 


2386103; 576728,  2386052;  576378, 
2386005; 576135.  2385935;  575699, 
2385884; 575419, 23H5832;  575157. 
2385789; 574970,  2385752;  574806, 


2385766; 574722.  2385822;  574666. 
2385892;  574727,  2385962;  574813, 
2385980;  return  to  starting  point, 
(ii)  Note:  Map  2  follows: 


Map  02    Unit  1  -  Centaurium  sehaeoides  -  a 


Kaena 

Point 

_^^^,i,i^:ii'^^^rlmmatxi^^^^^^ 

^'^^ 

^^^^Pt/oPueo 

"^Sv^V                   •                    .••     ^^i^okala 

Xv>  ^'^     c 

■^""X,  Keawaula   . 

y  Farrington  Hwy 


Knaiia 


Kawaihapai 


Pacific  Ocean 


0.5 


I   Miln 


OS 


Kikwnctm 


Kuaokala  Forest  Reserve 


Critical  Habitat  Unit  1 

Critical  Habitat  for 
Centaurium  sehaeoides  -  a 

Elevation  (500-ft.  contours) 


/  \/  Major  Road 
/\/  Coastline 


(3)  Oahu  \—Chamaesyce  celastroides  2384415;  577947,  2384017;  577842, 

var.  kaenana—a  (231  ha;  571  ac)  2383950;  577659,  2383950;  577365, 

2384061;  577132,  2384164;  576278, 

(i)  Unit  consists  of  the  following  51  2384884;  575413,  2385523;  575412. 

boundary  points:  Start  at  576308,  2385523:  575247.  2385596:  575153. 

2385257; 57G310. 2385255;  576482,  2385648; 575059,  2385726;  575131, 

2385122; 576596,  2385060;  576780.  2385837; 5751 70,  2385898;  575237, 

2384950; 576915,  2384849;  577201.  2385959; 575392,  2385976;  575949, 

2384696; 577456,  2384543:  577457,  2386049; 576293,  2386077;  576565, 

2384543; 577566,  2384511;  577687,  2386121;  576787,  2386138;  577037, 

2384461; 577875, 2384421;  577897,  2386171; 577343.  2386210;  577704. 


2386249; 577970,  2386277;  578126, 
2386271;  578265,  2386255;  578320, 
2386199;  578331,  2386071:  578326, 
2385899;  578293,  2385827;  578155, 
2385804; 577627.  2385796;  576867. 
2385746; 576360.  2385755;  575731, 
2385777;  575614.  2385777; 575581. 
2385727; 575692,  2385660; 575835, 
2385580;  return  to  starting  point. 

(ii)  Note:  Map  3  follows: 
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Map  03     Unit  1  -  Chamaesyce  celastroides  var.  kaenana  -  a 


Pacific  Ocean 


I    Miles 


I    Kilometen 


I   I  Critical  Habitat  Unit  1 

Critical  Habitat  for 

Chamaesyce  celastroides  var.  kaenana  -  a 

Elevation  (500-fl.  contours) 
/\/  MajorRoad 
/X/  Coastline 


(4)  Oahu  1 — Cyperus  trachysanthos — a 
(78  ha;  193  ac) 

(i)  Unit  consists  of  the  following  56 
boundary  points:  Start  at  575111, 
2385777; 575104, 2385794;  575138, 
2385842; 575212, 2385916;  575474, 
2385967;  576015.  2386059;  576440. 
2386124;  576662,  2386160;  576954, 
2386170;  577298,  2386235;  577591, 
2386291; 577777,  2386257;  577916. 
2386253; 577974. 2386238; 578056, 


2386253; 
2386286; 
2386219; 
2386074; 
2386022; 
2386026; 
2386045; 
2385993; 
2385973; 
2385882; 
2385920; 
2385964; 


578228, 
578316, 
578383, 
578302, 
578205, 
577902, 
577738, 
577570, 
577363, 
577112, 
576891, 
576771, 


2386278; 
2386286; 
2386161; 
2386026; 
2386017; 
2386050; 
2386012; 
2386007; 
2385930; 
2385882; 
2385983; 
2385935; 


578229, 
578383, 
578364, 
578206, 
578022, 
577835, 
577652, 
577469, 
577204, 
577002, 
576804, 
576703. 


2385887; 576650,  2385877;  576501, 
2385867; 576385.  2385863;  576313. 
2385824; 576241, 2385790;  576150, 
2385752; 575996, 2385786;  575866. 
2385838;  575754.  2385872:  575672, 
2385853;  575619.  2385810;  575547. 
2385795: 575451.  2385805:  575349, 
2385818;  575268,  2385780:  575215, 
2385741;  575157,  2385730;  return  to 
starting  point. 

(ii)  Note:  Map  4  follows: 
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Map  04    Unit  1  -  Cyperus  trachysanthos  -  a 


Kaena 
Point 

nmrmi) ^ 

^^^^€,„Puu  Pueo 

":\  Kuaokala 
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FamngtonHwy 


Ktwaihapai 


Kuaokala  Forost  Reserve 


^- ■ 


Pacific  Ocean 


as 


I    Miln 


D 


0.5 

3= 


I    Kilomelen 


I       I  Critical  Habitat  Unit  1 

[fTTTTI  Critical  Habitat  for 

Cyperus  trachysanthos  -  a 

Elevation  (500-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


(5)  Oahu  1— Hibiscus  brackenridgei—a  2384650;  582852,  2384698 

(78  ha;  193  ac)  2384756; 582818, 2384757 

2384795;  582634.  2384882 

(!)  Unit  consists  of  the  following  89  2384928;  582765,  2384950 

boundary  points:  Start  at  582235,  2384982;  582816,  2385003 

2385764; 582235,  2385703;  582245.  2385024; 582849.  2385043 

2385655; 582239, 2385640;  582361,  2385069;  582859.  2385082 

2385607; 582365,  2385614;  582376.  2385102;  582842,  2385127 

2385611; 582406, 2385591;  582466,  2385134;  582818,  2385138 

2385542; 582534.  2385473;  582530,  2385156;  582777,  2385158 

2385467; 582583,  2385397;  582622,  2385154; 582747.  2385186 

2385387; 582697.  2385368;  582698,  2385199;  582765,  2385221 

2385368; 582771.  2385349;  582837,  2385241; 582725,  2385262 

2385333; 582969, 2385301;  583028.  2385280;  582648.  2385284 

2385287; 583040, 2385330;  583050,  2385323; 582564.  2385342 

2385369; 583082,  2385357;  583521.  2385348; 582504,  2385341 

2385089; 583077.  2384390;  582908,  2385365;  582444,  2385398; 


582818,  2385408;  582368,  2385363;  582325. 

582738.  2385320;  582322,  2385255;  582331, 

582757,  2385214; 582361.  2385178;  582377, 
582790,  2385126; 582395, 2385086;  582398, 
582835,  2385049; 582397,  2385046;  582219, 
582861,  2385118;  582126,  2385175;  582038. 
582842,  2385247; 582055,  2385587;  581567, 
582830.  2385679; 581565,  2385680;  581743, 
582801,  2385970; 581764,  2385946;  581812, 

582758,  2385925; 581815,  2385913;  581815, 
582750,  2385912;  581825,  2385902;  581826, 
582764,  2385901; 581834,  2385899;  581833, 
582711.  2385898;  581835,  2385886;  581903, 
582600,  2385869;  581908.  2385875;  582076, 
582544,  2385822; 582074,  2385807;  582080, 
582466,  2385801;  return  to  starting  point. 
582407,       (ii)  Note:  Map  5  follows: 
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Map  05    Unit  1  -  Hibiscus  brackenridgei  -  tt 
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Av  Coastline 


(6)  Oahu  1—Schiedea  kealiae—a  (193  2385350;  582350,  2385281;  582221. 

ha; 477  ac)  2385169;  582126.  2385169;  582040. 
(i)  Area  consists  of  the  following  138   2385367;  582003.  2385463;  582059. 

boundary  points:  Start  at  582365.  2385623;  581885,  2385625;  581766, 

2385614; 582376,  2385611;  582406,  2385701;  581470,  2385733;  581363, 

2385591; 582466,  2385542;  582534,  2385753; 581292,  2385582;  581180, 

2385473;  582530,  2385467;  582583,  2385504; 581180, 2385401;  581043. 

2385397; 582622. 2385387;  582697.  2385410; 580993.  2385527;  580876, 

2385368;  582698,  2385368;  582771,  2385719; 580742.  2385732;  580671. 

2385349; 582837, 2385333;  582969,  2385739; 580587,  2385684;  580505, 

2385301; 582970,  2385301;  583021,  2385625; 580495,  2385553;  580475. 

2385255; 583270,  2385092;  583519,  2385529; 580380,  2385529;  580313. 

2384945; 583786,  2384799;  583958,  2385654; 580235, 2385648;  580148, 

2384765; 584061,  2384696;  583941.  2385650; 580071,  2385650;  580011, 

2384592;  583795,  2384523;  583571.  2385624; 579890.  2385675;  579718. 

2384600;  583476.  2384678;  583287,  2385727; 579460,  2385787;  579228. 

2384782; 583055.  2384902;  582917.  2385839; 579039,  2385865;  578841, 

2385040; 582711,  2385169;  582694.  2385899; 578703. 2385899;  578439. 

2385264;  582444,  2385350;  582350,  2385890;  578359, 2385838; 578331, 


2385837; 

2385874; 

2385853; 

2385870; 

2385815; 

2385744; 

2385794; 

2385768; 

2385793; 

2385750; 

2385803; 

2385750; 

2385765; 

2385705; 

2385702; 

2385658; 

2385766; 

2385899; 

2385925; 


578270, 

578150, 

578068. 

577970, 

577831, 

577543, 

577493, 

577228, 

577196. 

577021, 

576939, 

576337, 

575852, 

575830, 

575833, 

575667, 

575344, 

575712, 

575972. 


2385867 
2385855 
2385878 
2385822 
2385831 
2385765; 
2385800; 
2385755; 
2385796; 
2385746; 
2385805; 
2385757; 
2385776; 
2385704; 
2385655; 
2385701; 
2385828; 
2385925; 
2385894; 


; 578185, 
578104, 

578011, 
; 577909, 
; 577818, 
;  577529, 
; 577450, 
; 577224, 
; 577178. 
;  576991. 
;  576897. 
; 576119. 

575844. 

575829, 

575753.  ' 

575384. 

575555. 

575847. 

576115. 
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2385830:  576442. 2385848; 576631. 
2385865; 576837. 2385977; 577095, 
2385916: 577259, 2385925; 577482. 
2385977;  577757,  2385977;  577869. 
2386045; 578093.  2386028;  578291. 
2386028;  578609,  2386054;  578961, 


2386131:  579314. 2386071 
2385994;  580200.  2385882 
2385916; 580578. 2385916 
2385916; 581025. 2385831 
2385763; 581146.  2385763 
2385831;  581387.  2385892 


579727.  2385892;  581571,  2385935;  582039, 

580303,  2385788; 582235,  2385711;  582235, 

580862,  2385703; 582245,  2385655;  582239, 

581025,  2385640;  582361,  2385607;  return  to 

581266,  Starting  point. 

581447,  (ii)  Note:  Map  6  follows: 


(7)  Oahu  1 — Sesbania  tomentosa — a 
(101  ha;  250  ac) 

(i)  Unit  consists  of  the  following  70 
boundary  points:  Start  at  574558, 
2385864; 574569.  2385910;  574683, 
2385977; 574741, 2385979:  574788, 
2385979; 574998, 2385979;  575206. 
2385987; 575263.  2385988;  575282. 
2385993; 575451,  2386022;  575668, 
2386087; 575699,  2386094;  576319. 
2386183; 576376. 2386186;  576495, 


2386204; 
2386248; 
2386277; 
2386275; 
2386298; 
2386329; 
2386331; 
2386378; 
2386380; 
2386381; 
2386400; 


576637. 
576923. 
576928. 
576980. 
577098, 
577140. 
5;t7151, 
577336, 
577539. 
577540. 
578097. 


2386230 
2386277 
2386275 
2386288 
2386318 
2386329 
2386335 
2386381 
2386381 
2386382 
2386392 


576767. 

576926. 

576929,. 

577035, 

577139, 

577141, 

577321, 

577539, 

577540, 

577979, 

578439, 


2386448; 
2386445; 
2386308; 
2386315; 
2386286; 
2386274; 
2386224; 
2386162; 
2386124; 
2386121; 
2386128; 


578534, 
579394. 
579179, 
578836. 
578606, 
578294, 
577860, 
577589, 
577571, 
577561, 
577050, 


2386462 
2386306 
2386315 
2386286 
2386293 
2386249 
2386199 
2386131 
2386125 
2386125 
2386092; 


579452, 
579354, 
579092, 
578783, 
578434, 
578107, 
577676, 
577590, 
577561, 
577412, 
576800. 
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2386052;  576463,  2385983;  576365, 
2385980; 575843, 2385893;  575502, 
2385827; 575324, 2385776;  575292, 


2385710; 575339,  2385664;  575295, 
2385646;  575203,  2385616;  574908, 


2335748; 574601.  2385795;  return  to 
starting  point, 
(ii)  Note:  Map  7  follows: 


Map  07    Unit  1  -  Sesbania  tomentosa  -  a 


Pac^  Ocean 


I    Miles 


0.5 

3Z 


I       I  Critical  Habitat  Unit  1 

Critical  Habitat  for 
Sesbania  tomentosa  -  a 

Elevation  (SOO-ft  contours) 
Major  Road 
/V    Coastline 


(8)  Oahu  1 — Vigna  o-wahuensis — a  (181  2386223; 

ha;  448  ac)  2386260; 

(i)  Unit  consists  of  the  following  31  2386219; 

boundary  points:  Start  at  575092.  2386218; 

2385751; 575081, 2385809;  575265.  2386181; 

2385942; 575531. 2385987;  576306.  2386157; 

2386058; 577144,  2386172;  578381,  2385988; 


579003, 2386292;  579376,  2385944; 581636,  2385913;  581801, 

579359, 2386220;  579359,  2385913;  581750,  2385741;  581268, 

579360, 2386219;  579360,  2385741; 580873,  2385809;  580253, 

579361,2386218:580020,  2385706:579290.2386015:576993. 

580139.2386165:580137.  2385810; 576984.  2385861;  575400, 

580278,  2386108;  580792,  2385757;  return  to  starting  point. 

581014,  2385956;  581268,  (ii)  Note:  Map  8  follows: 
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Map  08    Unit  1  -  Vigna  o-wahuensis  -  a 


Critical  Habitat  Unit  1 

IRTTT]  Critical  Habitat  for 

Vigna  o-wahuertsis  -  a 

Elevation  (500-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 
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[%)  Oahu  2 — Bonamia  menziesii — a  (21 
ha;  51  ac) 

(i)  Unit  consists  of  the  following  21 
boundary  points:  Start  at  579334, 
2383456; 579333,  2383554;  579526, 
2383824;  579661, 2383800;  579690, 
2383768;  579693. 2383749;  579693, 
2383748; 579792, 2383655;  579844, 
2383597;  579988, 2383419;  579988, 
2383385; 579968,  2383366;  579925, 
2383371; 579833, 2383424;  579771. 
2383438;  579703, 2383400;  579670, 
2383342;  579588,  2383284;  579477, 
2383294;  579395, 2383356;  579367. 
2383424;  return  to  starting  point. 

fii)  Note:  Map  9  follows: 


Map  09 
Unit  2  -  Bonamia  menzeisii  -  a 


Kuaokala 


Kuaotato 

Forest 

Reserve 


Pacific  Ocean 


UakuB  Valley 


Critical  Habitat  Unit  02 

lllllll  Critical  Habitat  for 

Bonamia  menzeisii  -  a 

Elevation  (1,000-ft.  contours) 
/\/  Major  Road 
/v    Coastline 


0  5 


31 


OS   Miles 


0.5 


OS  Kilomoen 


3 


(10)  Oahu  2 — Gouania  vitifolia—a  (20 
ha;  49  ac) 

(i)  Unit  consists  of  the  following  29 
boundary  points:  Start  at  579610, 
2383845; 579650. 2383848;  579684, 
2383810;  579684, 2383807;  579684, 


Ki 


2383736;  579684, 2383672;  579693, 
2383598;  579800,  2383560;  579963, 
2383474;  580001,  2383409;  580006, 
2383353;  579941,  2383336;  579898, 
2383379;  579842.  2383422;  579760. 
2383426;  579704.  2383375;  579649. 
2383319; 579580. 2383271;  579515. 
2383241;  579352,  2383263;  579339, 
2383310;  579343,  2383379;  579383, 
2383499;  579443,  2383573;  579460, 
2383641;  579469, 2383702; 579482, 
2383736;  579503.  2383795;  579534. 
2383838;  return  to  starting  point, 
(ii)  Note:  Map  10  follows: 


Map  10 
Unit  2  -  Gouania  vitifoiia  -  a 


,  Kuaokale 


Pacific  Ocean 


KMtua  Valley 


Critical  Habitat  Unit  02 

lllllll  Critical  Habitat  for 

02  Gouania  vitifoiia  -  a 

Elevation  ( 1 ,000-ft.  contours) 

/\/  Major  Road 

/V    Coastline 


OS  -Miles 


0.5 


OS   KlIoiMen 


N 


(11)  Oahu  3— Bonamia  menziesii— b  (42 
ha;  104  ac) 

(i)  Unit  consists  of  the  following  35 
boundary  points:  Start  at  579371. 
2382797; 579436. 2382825; 579544. 
2382850;  579623. 2382881;  579630. 
2382883; 579645,  2382884;  579886, 
2382879;  580161. 2382995;  580267. 
2383024;  580298,  2383084;  580303. 


2383086;  580304.  2383086;  580304. 
2383087; 580304.  2383088;  580303. 
2383095;  580306.  2383101;  580290. 
2383172;  580359.  2383241;  580504. 
2383303;  580566.  2383265; 580542. 
2383178;  580504,  2383106:  580523. 
2382971; 580393,  2382812;  580344. 
2382744; 580214. 2382657;  580200. 
2382575;  580137.  2382527;  580079. 
2382532; 579993,  2382474;  579872. 
2382460;  579769, 2382469;  579763. 
2382471;  579592.  2382571;  579366. 
2382744;  return  to  starting  point, 
(ii)  Note:  Map  11  follows: 


Map  11 
Unit  3  -  Bonamia  menzeisii  ■ 


Pacific  Ocean 


I       I  Critical  Habitat  Unit  3 

IIIIIJI  Critical  Habitat  for 

Bonamia  menzeisii  -  b 

Elevation  (500-ft.  coqpurs) 
/\/  Major  Road 
/V    Coastline 


OS 


OJ  Kikwieien 


(12)  Oahu  3 — Chamaesyce  celastroides 
vat.  kaenana — b  (4  ha;  1 1  ac) 

(i)  Unit  consists  of  the  following  20 
boundary  points:  Start  at  579828, 
2382953;  579860,  2382962;  579931, 
2382959;  580028,  2382975;  580069, 
2382994; 580111, 2383020; 580161. 
2383047;  580238,  2383068;  580259, 
2383068;  580304,  2383043;  580308. 
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2383004: 580285.  2382981:  580243. 
2382969: 580166. 2382930:  580057. 
2382895; 579931.  2382878;  579857. 
2382888;  579796.  2382907;  579815. 
2382923:  579823.  2382946;  return  to 
starting  point. 

(ii)  Note:  Map  12  follows: 


Map  12  -  Unit  3 

Chomuusyce  celastroides  var.  kaenana  •  b 


Pacific  Ocean 


UakuaVaUay 


'] 


m 


Critical  Habitat  Unit  3 
Critical  Habitat  for 

Chamaesyce  celastroides 

var.  kaenana  -  b 

EJcvation  (500-ft.  contours) 
Major  Road 


/X/   Coastline 


a5 


0.3   Miln 


a5 


05 

12 


(13)  Oahu  3 — Euphorbia  haeleeleana — a 
(15  ha;  37  ac) 

(i)  Unit  consists  of  the  following  67 
boundary  points:  Start  at  580326, 
2382991- 580322,  2383035;  580313, 
2383069; 580310.  2383096;  580312, 
2383132; 580323.  2383169;  580360, 
2383211;  580417,  2383248;  .580464, 
2383276; 58051b.  2383287;  580559. 
2383266; 580564.  2383251:  580546. 
2383221; 580522.  2383183;  580490. 
2383164;  580454.  2383149;  580419, 
2383145;  580393. 2383120; 580393, 
2383077;  580406, 2383031;  580409. 
2382985;  580422.  2382939; 580407, 
2382899;  580365,  2382870;  580322, 


2382845:  580267. 2382852 
2382852; 580202, 2382842 
2382847; 580152. 2382821 
2382787: 580174,  2382763 
2382744; 580118,  2382744 
2382727;  580073,  2382677 
2382666;  580005.  2382663 
2382672;  579925.  2382689 
2382690;  579846,  2382692 
2382718;  579718,  2382747 
2382769; 579623.  2382795 
2382802;  579548.  2382821 
2382828;  579557,  2382839 
2382844; 579681.  2382847 
2382858; 579772,  2382862 
2382868; 579872. 2382878 
2382868;  579964.  2382850 
2382836:  580034.  2382829 
2382839; 580053.  2382855 
2382884; 580094, 2382917 
2382934;  580231.  2382955 
2382975;  return  to  starting 

(ii)  Note:  Map  13  follows 


580241. 
580161, 
580166, 
580147, 
580095. 
580047, 
579971. 
579891, 
579777, 
579667. 
579573. 
579550. 
579597. 
579726. 
579828. 
579935. 
580008. 
580048, 
580066. 
580131. 
580294. 
point. 


Map  13 
Unit  3  -  Euphorbia  haeleeleana  -  a 


Pacific  Ocean 


Critical  Habitat  Unit  3 

lllllll   Critical  Habitat  for 

Euphorbia  haeleeleana  -  a 

Elevation  (500-ft.  contours) 

/V    Major  Road 

/\/  Coastline 


(14)  Oahu  3—Gouania  vitifolia—b  (49 
ha;  121  ac) 

(i)  Unit  consists  of  the  following  54 
boundary  points:  Start  at  580193, 
2382540: 580147.  2382527;  580079, 
2382519; 580044,  2382497;  579950, 
2382459; 579881.  2382463;  579756, 
2382502: 579653,  2382545;  579541, 
2382553; 579451, 2382519;  579335, 
2382489: 579270,  2382493;  579231, 
2382532; 579115, 2382600;  579038, 
2382639; 578960.  2382682;  578969, 
2382730;  579038,  2382760;  579128, 
2382773; 579253, 2382768; 579356, 
2382768; 579455,  2382807;  579519. 
2382828; 579614.  2382871;  579709, 
2382871; 579859.  2382876;  580001. 
2382871; 580083,  2382871;  580165. 
2382927; 580298, 2383009; 580303. 
2383086;  580304.  2383086;  580304. 
2383087;  580304,  2383088:  580303, 
2383094;  580307.  2383155;  580324, 
2383211; 580371,  2383246;  580470, 
2383263; 580526,  2383250;  580569, 
2383211: 580500, 2383147;  580505, 
2383104: 580526,  2383039;  580517, 
2382970;  5804S3,  2382876;  580371. 
2382811; 580302. 2382751: 580255. 
2382708: 580229,  2382635;  580196. 
2382544; 580195.  2382544;  580195. 
2382543; 580194.  2382543;  return  to 
starting  point. 

(ii)  Note:  Map  14  follows: 
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'  Map  14 
Unit  3  -  Gouania  vitifoUa  -  b 


Pacific  Ocean 


I        I  Critical  Habitat  Unit  3 

lllllll   Critical  Habitat  for 

Gouania  vitifotia  -  b 

-■■''.  V     Elevation  (500-ft.  contours) 
/V    Major  Road 
/A/  Coastline 


0.5 


0.5   Miln 


0.5 


0.5  KilaEMm 


(15)  Oahu  3—Neraudia  angulata—a  (39 
ha;  98  ac) 

(i)  Unit  consists  of  the  following  52 
boundary  points:  Start  at  580537. 
2382749; 580366, 2382818; 580282, 
2382681;  580238. 2382660; 580091, 
2382603; 580004, 2382584;  579879. 
2382569; 579829. 2382591;  579784, 
2382609; 579516, 2382681; 579463, 
2382801; 579522, 2382810;  579632, 
2382847; 579785. 2382860;  579904. 
2382869; 579948.  2382857;  579998, 
2382857;  580038,  2382875;  580110, 
2382916; 580163, 2382925; 580204. 
2382938; 580279, 2382972;  580314. 
2383035; 580317. 2383119;  580317, 
2383154; 580360, 2383194;  580401. 
2383222; 580470, 2383301; 580555, 
2383380;  580572.  2383390;  580608. 
2383398; 580643. 2383357; 580653, 
2383344; 580646, 2383327;  580623, 
2383279;  580607, 2383228;  580600, 
2383211; 580600, 2383210;  580600, 
2383209; 580617. 2383205;  580695, 


2383029; 580739, 2382994;  580852, 
2382929; 580845, 2382924; 580718, 
2382852; 580660. 2382901;  580632, 
2382899;  580606, 2382898; 580606, 
2382894; 580609, 2382810;  580623, 
2382799;  580595,  2382784;  return  to 
starting  point, 
(ii)  Note:  Map  15  follows: 


Map  15 
Unit  3  -  Neraudia  angulata  -  a 


ti,% 


Pacific  Ocean 


I        I  Critical  Habitat  Unit  3 

lllllll   Critical  Habitat  for 

Neraudia  angulata  -  a 

Elevation  (500-ft.  contours) 
/V    Major  Road 
/v    Coastline 


0.5 


0.5   Miles 


05         0         0.5   Kilomaere 

I 1  I 


(16)  Oahu  3—Nototrichium  humile—A 
(21  ha;  51  ac) 

(i)  Unit  consists  of  the  following  58 
boundary  points:  Start  at  580322. 
2383229;  580383, 2383263;  580458. 
2383302; 580500, 2383306; 580555, 
2383298;  580559,  2383275;  580557, 
2383245; 580527, 2383226;  580494, 
2383200;  580456. 2383192; 580423, 
2383170;  580379, 2383157;  580361, 
2383115; 580379, 2383082;  580427, 
2383050;  580440,  2383016;  580448, 
2382967;  580436,  2382930;  580411, 
2382904; 580356, 2382875;  580328, 
2382861;  580281. 2382833;  580277. 


2382813; 580281,  2382750 
2382695;  580218.  2382650 
2382628; 580091, 2382628 
2382634; 579947,  2382642 
2382662;  5798^0.  2382677 
2382687;  579792.  2382717 
2382762; 579644.  2382794 
2382819; 579561. 2382843 
2382861;  579617.  2382879 
2382882; 579768.  2382880 
2382888;  579924.  2382880 
2382873; 580066.  2382904 
2382951; 580227,  2382953 
2382965;  580302,  2382995 
2383046;  580303,  2383086 
2383086; 580304.  2383087 
2383088; 580303,  2383093 
2383147;  580308, 2383210 
starting  point. 

(ii)  Note:  Map  16  follows: 


580265, 

580160.- 

580010, 

579922, 

579853, 

579691. 

579561. 

579581, 

579628, 

579863. 

580020. 

580174, 

580281, 

580302, 

580304, 

580304, 

580304, 

return  to 


Map  16 
Unit  3  -  Nototrichium  humile  -  a 


Pac^  Ocean 


I        I   Critical  Habitat  Unit  3 

lllllll  Critical  Habitat  for 

Nototrichium  humile  -  a 

Elevation  (500-ft  contours) 
/\/  Major  Road 
/\/   Coastline 

D5  0  OS    Miles 


0.5   Kikmom 
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(17)  Oahu  3 — Schiedea  hookeri—a  (22 
ha;  55  ac] 

(i)  Unit  consists  of  the  following  29 
boundary  points:  Start  at'580264, 
2382989; 580304, 2383047; 580326. 
2383118; 580326.  2383171;  580340. 
2383251; 580415,  2383282;  580526. 
2383322; 580592, 2383299; 580552. 
2383224;  580446.  2383149;  580446.' 
2383104; 580499, 2383038; 580495. 
2382994; 580495,  2382940;  580459, 
2382870; 580397, 2382839;  580282, 
2382808; 580247, 2382701;  580184, 
2382630; 580100. 2382613;  579932. 
2382639; 579843.  2382701;  579648, 
2382772; 579613. 2382816;  579697, 
2382852: 579839. 2382861;  579963. 
2382861; 580074, 2382883; 580171, 
2382971;  return  to  starting  point. 

(ii)  Note:  Map  17  follows: 


Map  17 
Unit  3  -  Schiedea  hookeri  -  a 


Pacific  Ocean 


Critical  Habitat  Unit  3 

innil   Critical  Habitat  for 

Schiedea  hookeri  -  a 

• ,  •     Elevation  (500-ft.  contouis) 
/\/  Major  Road 
/X/  Coastline 


(18)  Oahu  4 — Abutilon  sandwicense — a 
(617  ha;  1.492  ac) 

(i)  Unit  consists  of  the  following  25 
boundary  points:  Start  at  587021, 
2380442; 587295,  2381250;  587320. 
2381565; 589332. 2381513;  589879, 
2381584;  590161. 2381525;  590284, 
2381494; 590979,  2381406;  591581. 
2381305; 591815.  2381256;  592481. 
2381064;  592408.  2380627;  592166. 
2380161;  591586.  2380069;  591071, 
2380209;  590944,  2380253;  590851, 
2380280;  590618,  2380280;  590310, 
2380289;  590051,  2380311;  589743. 
2380355; 589745. 2380336;  589576. 
2380372; 588446. 2380333;  587034, 
2380442;  return  to  starting  point. 

(ii)  Note:  Map  18  follows: 


Federal  Register / Vol.  68,  No.  116/Tuesday,  June  17.  2003/Rules  and  Regulat 


ions 


36093 


Map  1 8    Unit  4  -Abutilon  sandmcense  -  a 


Kahanahata 


# 


Makua 


Kami  ■  ,■■■ 

'■•'      PtMl     ■■■'    •■'•"'     -.' 

■•:km8u..  ;>;  '^?«^ 

..--"..■'.-■    tMau 


MakahaVaOay 


Critical  Habitat  Unit  4 

Critical  Habitat  for 
Abutilon  sandwicense  -  a 

Elevation  (500-ft.  contours) 
Major  Road 
/X/  Coastline 


(19)  Oahu  4 — Abutilon  sandwicense— b 
(26  ha;  65  ac) 

(i)  Unit  consists  of  the  following  21 
boundary  points:  Start  at  585770, 
2377843; 585514, 2377812;  585309, 


2377812;  585302,  2377855;  585352. 
2377905;  585502.  2378018;  585513, 
2378023;  585503,  2378027;  585585. 
2378144;  585675.  2378254;  585726. 
2378312; 585921.  2378312;  586058. 
2378297;  586124, 2378234;  586128, 


2378117; 586128. 2378007;  586101, 
2377945; 586050. 2377925;  585968, 
2377914; 585837,  2377895;  585819. 
2377855;  return  to  starting  point, 
(ii)  Note:  Map  19  follows: 


■1^''^ 


I  • 
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(20)  Oahu  A—Abutilon  sandwicense—c  2377163;  585056,  2377267;  585189, 

(41  ha;  102  ac)  2377317; 585523,  2377179;  585815, 

(i)  Unit  consists  of  the  following  13  2377075;  585970.  2377021;  586011. 

boundary  points:  Start  at  584947.  2376941;^586000.  2376834;  585894. 


2376679;  585790,  2376674;  585652. 
2376670;  585444.  2376741;  585135. 
2376865;  return  to  starting  point, 
(ii)  Note:  Map  20  follows: 
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Map  20    Unit  4  -  AbutUon  sandwicense  -  c 


Critical  Habitat  Unit  4 


[fTTrn  Critical  Habitat  for 

AbutUon  sandwicense  -  c 

Elevation  (500-ft.  contours) 

/\/  Major  Road 

/X/  Coastline 


(21)  Oahu  4 — Alectryon  macrococcus—  2377860;  585633.  2378026;  585845. 

a  (23  ha;  58  ac)  2378046;  586046.  2378091;  586234. 

(i)  Unit  consists  of  the  following  11  2378115;  586538.  2378174;  586652. 

boundary  points:  Start  at  585550.  2378034;  586437.  2377855;  586289, 


2377772; 585951,  2377906;  585637, 
2377869;  return  to  starting  point, 
(ii)  Note:  Map  21  follows: 
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Map  21    Unit  4  -  Alectryon  macrococcus  -  a 


Critical  Habitat  Unit  4 

lOnE  Cntical  Habitat  for 

Alectryon  macrococcus  -  a 

.     Elevation  (SOO-ft  contours) 

/\/  Major  Road 

/\/  Coastline 


(22)  Oahu  4 — Alsinidendron 
obovatum — a  (176  ha;  435  ac) 

(i)  Unit  consists  of  the  following  74 
boundary  points:  Start  at  584301, 
2381528;  584276.  2381533;  584200. 
2381533;  584168.  2381552;  584167. 
2381553;  584150.  2381572;  584130, 
2381584;  584129,  2381584;  584104. 
2381586;  584065,  2381583;  584024, 
2381575;  583997,  2381574;  583936. 
2381555;  583934,  2381555;  583897. 
2381549; 583890,  2381547;  583758, 
2381567; 583747, 2381571; 583744. 
2381574;  583679.  2381692;  583645, 


2381923: 
2382173; 
2382468; 
2382527; 
2382308; 
2381962; 
2381777; 
23816i5; 
2381394; 
2381138; 
2380581; 
2380215; 
2380132; 
2380115; 
2379844; 


583660. 
583547, 
583526, 
583625, 
584634, 
584681, 
584869, 
585148, 
585415, 
585630, 
585694, 
585885, 
585887, 
585967, 
586223, 


2382029; 
2382317; 
2382533; 
2382480; 
2382266; 
2381851; 
2381626: 
2381528; 
2381313; 
2380889; 
2380470; 
2380133; 
2380133; 
2380042; 
2379842; 


583547. 
583445. 
583573. 
584375. 
584637. 
584707. 
584974. 
585352. 
585514. 
585648. 
585751. 
585885, 
585949, 
586095, 
586612, 


2379713;  586570.  2379480;  586280, 
2379613;  586221,  2379703;  586082. 
2379747;  585944,  2379824;  585787. 
2379865;  585584,  2379862;  585528, 
2379995;  585464,  2380301;  585339, 
2380521;  585359,  2380809;  585275, 
2380813;  585134,  2380949;  585024, 
2381070;  584865,  2381245;  584659. 
2381371; 584615, 2381487;  584427, 
2381499;  584329,  2381521;  584325. 
2381523;  584324.  2381523;  584310. 
2381528;  58430».  2381528;  return  to 
starting  point. 

(ii)  Note:  Map  22  follows: 
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36097 


Map  22    Unit  4  -  Alsinidendron  obovatum  -  a 


MekahaVaUey 


Puu  KamoHcunu 


Critical  Habitat  Unit  4 

ffTTTT]  Critical  Habitat  for 

Alsinidendron  obovatum  -a 

.     Elevation  (5(J0-ft.  contours) 

/\/  Major  Road 

/V    Coastline 


(23)  Oahu  4 — Alsinidendron 
obovatum — b  (25  ha;  62  ac) 

(1)  Unit  consists  of  the  following  15 
boundary  points:  Start  at  587357, 


2378140;  587448,  2378072;  587324, 
2377899;  587184,  2377944;  587092, 
2377970;  586908,  2377966;  586707, 
2377940;  586523,  2377861;  586365, 
2377651;  586207, 2377681;  586050, 


2377786; 586076, 2377826;  586251, 
2377839; 586413,  2378001;  586751. 
2378133;  return  to  starting  point, 
(ii)  Note:  Map  23  follows: 
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Map  23    Unit  4  -  Akimdendron  ohovatum  -  b 


[fTTTT]  Critical  Habitat  for 

Alsinidendron  obovatum  -  b 

'■:/   Elevation  (500-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 
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T 
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(24)  Oahu  'I— Alsinidendron  trinerve—A  2378078;  588219.  2378044;  588144. 

(60  ha;  149  ac)  2378012; 588014,  2377985;  587916, 

2377994;  587902,  2378173;  587902, 

(i)  Area  consists  of  the  following  40  2378177;  587924,  2378356;  587992, 

boundary  points:  Start  at  588752.  2378504;  588072,  2378629;  588108, 

2378628; 588489,  2378617;  588334,  2378741; 587501,  2378835;  587501, 

2378694;  588233,  2378647;  588153,  2379053; 588336.  2379045;  588528, 

2378468; 588202, 2378374;  588233,  2379045;  588681,  2378969;  588828, 

2378276; 588229.  2378073;  588222,  2378880; 588897,  2378847;  588887, 


2378841;  588887,  2378840;  588862, 
2378802;  588851,  2378772;  588851, 
2378763; 588851,  2378746;  588855, 
2378710; 588838,  2378677;  588825, 
2378656; 588815,  2378615;  588815, 
2378614; 588814,  2378597;  588767, 
2378640;  588765,  2378640;  return  to 
starting  point, 
(ii)  Note:  Map  24  follows: 
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Map  24    Unit  4  -  Alsinidendron  trinerve  -  a 


Critical  Habitat  Unit  4 

IfTTTTI  Critical  Habitat  for 

Alsinidendron  trinerve  -  a 

/'■■■/  Elevation  (500-ft  contours) 
/\/  Major  Road 
/\/  Coastline 


IJ  MIet 


3 


0     0.5     I      \5  KilonMBn 


(25)  Oahu  4—Bonamia  menziesii—c  (94  2380469;  591431,  2380805;  590871, 

ha;  232  ac)  2380923;  590910,  2381148;  590905. 

(i)  Unit  consists  of  the  following  6  2381506;  592466,  2381148;  return  to 

boundary  points:  Start  at  592338,  starting  point. 


(ii)  Note:  Map  25  follows: 
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Map  25    Unit  4  -  Bonamia  menzeisii  -  c 


Critical  Habitat  Unit  4 


IfTTTTI  Critical  Habitat  for 

Bonamia  menzeisii  -  c 

Elevation  (500-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


OS 
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A 

N 

% 

(26)  Oahu  4— Ce/ic/irus  agrimonioides—     2381239;  586168.  2381079;  586162. 

a  (529  ha;  1.306  ac)  2381175; 586171.  2381058;  586289. 

2380863; 586469.  2380706;  586684, 

(i)  Unit  consists  of  the  following  80  2380553;  586871,  2380472;  587093, 

boundary  points:  Start  at  584380.  2380442;  587276,  2380438;  587334, 

2381495; 584309,  2381544;  584196.  2380476; 587793. 2380622;  588077, 

2381530; 584133, 2381606;  584005,  2380690; 588398. 2380767;  588651. 

2381571; 583859, 2381553;  583750,  2380725; 588834.  2380606;  588896. 

2381576; 583661. 2381729;  583665,  2380541; 588880.  2380231;  588800. 

2382023;  583590.  2382108;  583548.  2380078;  588788.  2379921;  588712, 

2382313;  583444,  2382478;  583845,  2379826;  588482,  2379822;  588260, 

2382532: 583983,  2382483;  584310,  2379822; 588088.  2379810;  587881. 

2382381:  584391.  2382319;  584901.  2379753; 587725.  2379680;  587593. 

2382133; 585166.  2382001;  585317.  2379577; 587479.  2379489;  587406, 

2381881; 585494,  2381655;  585649,  2379428;  587287,  2379401;  587130. 

2381496;  585884,  2381318;  586097,  2379389;  587016.  2379397;  586817, 


2379489;  586606, 2379600; 586605, 
2379606;  586243,  2379810;  585639, 
2380229; 585613. 2380224; 585480. 
2380264;  585418.  2380357;  585368. 
2380447;  585302.  2380567;  585354. 
2380735: 585352. 2380808; 585224. 
2380843; 585126,  2380959;  585063, 
2380995;  585033,  2381030;  585027, 
2381040;  585011,  2381059;  585004, 
2381064;  584970,  2381105;  584845. 
2381251; 584687.  2381354;  584639. 
2381441: 584496. 2381498; 584403, 
2381483;  584383.  2381494;  return  to 
starting  point. 

(ii)  Note:  Map  26  follows: 
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Map  26  V^A-Cenchrusagrimonwides-a 


\^'m 


\ 


IfTTTTI  Critical  Habitat  for 

Cenchrus  agrimonioides  -  a 

Elevation  <500-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 


0     0.5     I      1.5  KilooBM 


(27)  Oahu  4— Cenchrus  agrimonioides — 
b  (40  ha;  99  ac) 

(i)  Unit  consists  of  the  following  23 
boimdary  points:  Start  at  585892, 
2378006:  585994,  2378031;  586109, 


2378000:  586254, 2377981;  586430, 
2378084;  586652, 2378126; 586778, 
2378153;  586924,  2378161;  587115, 
2378107;  587291,  2378046;  587356, 
2378004;  587511,  2377943;  587402, 
2377764; 587254,  2377883;  586893, 


2377844;  586663. 2377808:  586470, 
2377840; 586296, 2377671;  586162, 
2377751;  586055,  2377824;  585921, 
2377862; 585902, 2377863:  585897, 
2377973:  return  to  starting  point, 
(ii)  Note:  Map  27  follows: 
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Map  27    Unh  4  -  Cenchrus  agrimonioides  -  h 


U  Mikt 


ITTTTT]  Critical  Habitat  for 

Cenchrus  agrimonioides  -  b 

'••.,■    Elevation  (500-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 
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(28)  Oahu  4 — Chamaesyce  celastroides 
var.  kaenana — c  (43  ha;  106  ac) 

(i)  Unit  consists  of  the  following  92 
boundary  points:  Start  at  586651, 
2376680;  586644.  2376585;  586662, 
2376562:  586667,  2376542;  586680, 
2376519: 586696,  2376493:  586724, 
2376470:  586726,  2376435; 586706. 
2376405; 586669.  2376382;  586630, 
2376383;  586563,  2376392;  586533, 
2376380;  586508.  2376373;  586466. 
2376373; 586443,  2376383;  586410, 
2376382; 586403.  2376346;  586403, 
2376327:  586364.  2376295;  586313, 
2376302;  586251.  2376288;  586192, 
2376262; 586184,  2376253;  586182. 
2376218; 586178,  2376179;  586155. 


2376159: 
2376096; 
2376022; 
2375925; 
2375856; 
2375810; 
2375752; 
2375700; 
2375646; 
2375556; 
2375490; 
2375453; 
2375515; 
2375607; 
2375693; 
2375723; 
2375768; 
2375806: 


586182, 
586237, 
586270. 
586291. 
586343. 
586302. 
586309, 
586281, 
586277, 
586226, 
586104, 
585970, 
585884, 
585799, 
585841, 
585878. 
585960, 
585960. 


2376126; 
2376071; 
2375970; 
2375896; 
2375826: 
2375782; 
2375725; 
2375681; 
2375614; 
2375533: 
2375475: 
2375490; 
2375547; 
2375676; 
2375704; 
2375752; 
2375778; 
2375824; 


586212. 
586242, 
586277, 
586327, 
586335, 
586302, 
586298, 
586286. 
586253. 
586161, 
586129, 
585915, 
585799, 
585815, 
585864. 
585935. 
585961. 
585938, 


2375854;  585965,  2375866;  585981, 
2375888: 585970,  2375907;  585958, 
2375933; 585926,  2376030;  585910. 
2376082: 585935, 2376119;  585926, 
2376156: 585935,  2376172;  585958, 
2376221; 585951,  2376263;  585942, 
2376308;  585937,  ^376368;  586021, 
2376392;  586166/^376447; 586251, 
2376479;  586302,  2376470;  586360, 
2376466;  586406,  2376489;  586448, 
2376512:  586459,  2376535;  586438, 
2376601; 586415,  2376652;  586388, 
2376699;  586388, 2376724; 586461, 
2376724; 586537,  2376714;  586572, 
2376710;  586623,  2376698;  return  to 
starting  point. 

(ii)  Note:  Map  28  follows: 
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Map  28  Unit  4  -  Chamaesyce  celastroides  var.  kaenana  -  c 


Critical  Habitat  Unit  4  . 

imm  Critical  Habitat  for         ^_^ 

Chamaesyce  celastroides  var.  kaenana  -  c 
Elevation  (500-ft.  contours) 
/V  Major  Road 
/\/  Coastline 


(29)  Oahu  4r— Chamaesyce  herbstii—a  2382257;  584779,  2382188;  584865,  2379836; 

(429  ha;  159  ac)  2382064;  584903, 2382037;  584913,  2379862; 

(i)  Unit  consists  of  the  following  138  2381999;  585043,  2381908;  585134,  2379876; 

boundary  points:  Start  at  583503,  2381865;  585177,  2381762j  585290,  2379928; 

2382342;  583526,  2382341;  583439,  2381644:  585425,  2381536;  585618,  .    2379929; 

2382511;  583414, 2382604; 583400,  2381396;  585710,  2381273;  585710,  2379930; 

2382650:583402,2382658:583548,  2381176;  585753,  2381090;  585791,  2379977; 

2382823;  583450,  2382963;  583283,  2381066;  586087,  2380777; 586572,  .    2380117; 

2382906;  583228,  2382952;  583228,  2380389; 586597, 2380385; 586588,  2380128; 

2382973;  583336,  2382995;  583416,  2380370;  587339,  2380124; 587577,  2380141; 

2383033;  583475,  2382968; 583545,  2380104;  587951,  2380104;  588137,  "    2380286; 

2382989:  583567, 2382984;  583615,  2380136;  588137,  2380089;  588137,  2380388; 

2382909:  583626,  2382833;  583610,  2379981;  588137.  2379900;  588148.  2380472; 

2382785:  583594,  2382753;  583626,  2379825;  588148,  2379749; 588136,  2380656; 

2382704;  583626. 2382656;  583615.  2379529;  588072,  2379437;  587948,  2380756; 

2382564;  583734, 2382500;  583798,  2379340;  587899.  2379330;  587792.  2380789; 

2382440:  583863,  2382349;  583992,  2379346; 587652, 2379273; 587015,  2380798 

2382327; 584046,  2382327;  584191,  2379301;  586634,  2379377;  586153,  2380800- 

2382354;  584397,  2382322;  584709,  2379776;  586086,  2379776; 585962.  2380804- 


585897, 

585704, 

585549, 

585550, 

585549, 

585547, 

585483, 

585474, 

585472, 

585460, 

585383. 

585365, 

585303, 

585324, 

585347, 

585348, 

585344, 

585340, 

585215, 


2379895; 

2379852; 

2379925; 

2379929; 

2379930; 

2379930; 

2380072; 

2380125; 

2380137; 

2380200; 

2380376; 

2380405; 

2380562; 

2380666; 

2380782; 

2380790; 

2380799; 

2380806; 

2380832; 


585817, 

585567, 

585550, 

585549. 

585548, 

585530, 

585475, 

585474. 

585471. 

585470. 

585375. 

585342. 

585321. 

585354, 

585348, 

585344, 

585341. 

585339,- 

585126, 
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2380952:  584993, 
2381226; 584724, 
2381380; 584630, 
2381496: 584422, 
2381519; 584325, 
2381523; 584317, 


2381079;  584873, 
2381332; 584654, 
2381442:  584504. 
2381483: 584333. 
2381523; 584324, 
2381526;  584298, 


2381533; 584261,  2381516;  584201,  2382141; 583527,  2382291;  583550, 

2381520;  584133,  2381595;  584041.  2382324; 583523,  2382333;  583523, 

2381579; 583935, 2381560;  583809,  2382334; 583522,  2382334;  583517, 

2381569; 583723,  2381622; 583658,  2382336;  583508,  2382339;  return  to 

2381762;  583655.  2381883;  583645,  starting  point. 

2381972;  583657,  2382042;  583554.  <ii)  Note:  Map  29  follows: 


(30)  Oahu  4 — Colubrina  oppositifoli 
a  (783  ha;  1,935  ac) 

(i)  Unit  consists  of  the  following  58 
boundary  points:  Start  at  588008, 
2381069;  588057.  2381074;  588245. 
2381074;  588704,  2381020;  589182, 
2380963;  589495.  2380938;  590771, 
2380923:  591455,  2380827;  S91742, 
2379816;  590859,  2379924;  590856. 
2379925;  590854,  2379936;  590431, 
2379992;  589977.  2380011;  589432. 


2380031: 
2380021; 
2379987; 
2380034; 
2380011; 
2380156; 
2380320; 
2380620; 
2380909: 
2381170; 
2381474; 


588699. 
588192. 
587661. 
587048. 
586559. 
586047. 
585773, 
585590, 
585744, 
585735. 
585218. 


2380021; 
2379992: 
2379987; 
2380026; 
2380084; 
2380238; 
2380460; 
2380760; 
2381049; 
2381320; 
2381547; 


588491. 
587883, 
587047. 
586956. 
586255. 
585907. 
585624, 
585624, 
585807. 
585532, 
584909, 


2381619; 
2381745; 
2381976; 
2382063; 
2382140; 
2382329; 
2382445; 
2382367; 
2382107: 
2381875; 


584875. 
584837. 
584948, 
584793. 
584701. 
584899. 
585237. 
585706. 
586270. 
586779. 


2381701; 
2381860; 
2382020; 
2382092; 
2382227; 
2382435; 
2382411; 
2382247; 
2381962; 
2381699; 


584827. 
584924. 
584895. 
584730. 
584764. 
585054. 
585469. 
586068. 
586353. 
587016. 
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2381581;  587278,  2381406;  return  to 
starting  point. 


(ii)  Note:  Map  30  follows: 


Map  30    IJiAt  4- Colubrina  oppositifolia- a 


\  ' 


Critical  Habitat  Unit  4 


ffTTTH  Critical  Habitat  for 

Colubrina  (^positifolia  -  a 

V    Elevation  (500-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 
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(31)  Oahu  4 — Ctenitis  squamigera — a 
(120  ha;  298  ac) 

(i)  Unit  consists  of  the  following  22 
boundary  points:  Start  at  588909, 
2379603:  588766,  2379609;  588486, 


2379632; 588342,  2379636;  588233,  2380397; 587907,  2380406;  588016, 

2379618: 588055,  2379564: 587942,  2380383; 588396,  2380370;  588613, 

2379523;  587815,  2379523;  587752,  2380356; 588885,  2380333;  589113, 

2379573;  587549,  2379813;  587345,  2380315;  589032,  2379960;  return  to 

2380007:587345,2380130:587341,  Starting  point. 

2380284:  587504,  2380347;  587726,  (ii)  Note:  Map  31  foUows: 
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Map  31    Unit  4  -  Ctenitis  squamigera  -  a 


ffTTTI]  Criucal  Habitat  for 

Ctenitis  squamigera  -  a 

Elevation  (500-ft.  contours) 
/V  Major  Road 
/\/  Coastline 


(32)  Oahu  4 — Cyanea  acuminata — a  (83 
ha:  205  ac) 

(i)  Unit  consists  of  the  following  64 
boundary  points:  Start  at  588849. 
2378698;  588770,  2378723;  588704. 
2378726;  588538.  2378764:  588421. 
2378792; 588320.  2378789:  588186. 
2378769;  588157.  2378735:  588154. 
2378666; 588120,  2378592;  588085, 
2378517; 588062.  2378488;  588079, 
2378402:  588091,  2378339:  588111, 
2378245; 588111,  2378176;  588085. 


2378090; 588102,  2378038;  588105.  2379036; 587108,  2379047;  587283, 

2377972; 588105, 2377921;  588079,  2379145; 587472,  2379222;  587687, 

2377875; 588071 , 2377872;  588014.  2379257; 587856. 2379228;  588097, 

2377866;  587936,  2377866;  587882,  2379168; 588340, 2379070;  588581, 

2377912;  587830,  2377995;  587810. ''  2378999;  588879,  2378910;  588987, 

2378079; 587804.  2378147;  587804,  2378856; 588910.  2378852;  588910, 

2378216;  587830,  2378316;  587816,  2378851; 588899, 2378848;  588898, 

2378388;  587799.  2378500;  587804,  2378848;  588887,  2378841;  588887, 

2378594; 587790. 2378695;  587736,  2378840; 588862, 2378802; 588851, 

2378798;  587675, 2378815; 587584.  2378772;  588851,  2378763; 588851, 

2378835; 587437, 2378844; 587372.  y  2378746;  588855,  2378710;  return  to 

2378861;  587311,  2378898;  587225,  starting  point. 

2378941;  587154,  2378981;  587111,  (ii)  Note:  Map  32  follows: 


Federal  Regigter/Vol.  68.  No.  116/Tuesday,  June  17,  2003/Rules  and  Regulations     36107 


Map  32  Vi^t  4  -  Cyatiea  acuminaUi  -  a 


Critical  Habitat  Unit  4 

HHIII  Critical  Habitat  for 

Cyanea  acuminata  -  a 

/  V    Elevation  (500-ft  contours) 
/\/  Major  Road 
/\/  Coastline 


IJ  Mia 

3 


0     OJ     I      U  KBoaMen 


(33)  Oahu  4 — Cyanea  grimesiana  ssp. 
obatae—a  (522  ha;  1,291  ac) 

(i)  Unit  consists  of  the  following  102 
boundary  points:  Start  at  584251, 
2381509;  584192,  2381525;  584170, 
2381549;  584167,  2381553;  584150, 
2381572; 584148.  2381573;  584141, 
2381581:  584117,  2381595;  583876, 
2381561;  583789.  2381568;  583745, 
2381584; 583733.  2381605;  583700, 
2381659;  583663,  2381752;  583647, 
2381925;  583667,  2382028;  583560, 
2382137; 583530,  2382267;  583557, 
2382327; 583487, 2382367;  583487, 
^382400;  583454,  2382430;  583451, 
2382446; 583505,  2382460;  583690, 
2382504;  583864,  2382531;  584038, 
2382468; 584255,  2382393; 584421, 


2382326;  584745,  2382247;  584970,  2379924;  585550, 

2382204;  585143,  2382054;  58S301,  2379929;  585549, 

2381856; 585475,  2381651;  585648,  2379930;  585548. 

2381505; 585857,  2381316;  586011,  2379930;  585478, 

2381138; 586134,  2381024;  586124,  2380302;  585395, 

2381013;  586441,  2380602;  586583,  2380563; 585336, 

2380511;  586836,  2380381;  587002,  2380712;  585339, 

2380353; 587250, 2380290;  587554,  2380721;  585345, 

2380188;  587893,  2380065;  588177,  2380751; 585346, 

2379919;  588201,  2379631; 588350,  2380756; 585350. 

2379387;  588346,  2379296;  588338.  2380827;  585174, 

2379063; 588204,  2378976;  588097,  2380888;  585157, 

2378996;  587975,  2379035;  587841,  2380918;  585118, 

2379020;  587604,  2379035;  587411.  2380985; 585023, 

2379035;  587218,  2379059;  587008,  2381104;  584807, 

2379134;  586724,  2379276;  586535,  2381333;  584646. 
2379469;  586365,  2379608;  586073,    ,  2381444;  584500, 

2379769;  585884,  2379832;  585659,  2381482;  584301, 

2379860;  585562,  2379890;  585549,  starting  point. 


2379928;  585550, 
2379929;  585549, 
2379930;  585547, 
2380107;  585457, 
2380362;  585299, 
2380704;  585338, 
2380712;  585340. 
2380739;  585346, 
2380754;  585346, 
2380801:  585223, 
2380878;  585167, 
2380904;  585146, 
2380959;  585065,. 
2381051;  584965, 
2381274;  584709, 
2381382;  584631. 
2381495;  584452. 
2381534;  return  to 
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(ii)  Note:  Map  33  follows: 


(34)  Oahu  1—Cyanea  longiflora-t — a  2378882;  587485.  2378896;  587399,  2380789;  585348,  2380790 

(362  ha;  896  ac)  2378901; 587322, 2378929; 587266,  2380813; 585215. 2380831 

(i)  Unit  consists  of  the  following  163  2378941;  587232,  2378962;  587081.  2380968;  585086,  2380996 

boundary  points  Start  at  589322  2379017;  586980.  2379113;  586772,  2381065;  584964,  2381101 

2379008-589227  2379030  589144  2379174; 586781,  2379184;  586778,  2381216; 584729, 2381329 

2378934!  588984!  2378856! 58891o!  2379185;  586637,  2379321; 586447,  2381453;  584497, 2381510 

2378852;  588910.  2378851; 588899,  2379529;  586294,  2379624; 586135,  2381482; 584344, 2381514 

2378848; 588898. 2378848;  588887,  2379719; 585918,  2379796; 585737.  2381523; 584324, 2381523 

2378841;  588887. 2378840; 588866.  2379832;  585556,  2379836; 585574,  2381528; 584309, 2381528 

2378808;  588853.  2378830;  588638.  2379901; 585531, 2379987; 585481,  2381527; 584259, 2381537 

2378825; 588557.  2378780;  588549,  2380116; 585466,  2380282;  585337,  -2381603;  584046.  2381591 

2378779;  588522,  2378764;  588468,  2380490; 585308,  2380573;  585327,  2381568; 583888, 2381564 

2378783; 588294,  2378820;  588097.  2380678; 585338, 2380712; 585339,  2381577; 583728, 2381611 

2378901;  588099,  2378909; 588092.  2380712;  585344,  2380738;  585346,  2381715;  583652.  2381855 

2378911;  588079.  2378910;  587994,  2380754;  585345,  2380767; 585345,  2382042;  583584,  2382099 

2378891;  587795. 2378868; 587551,  2380777;  585347.  2380785;  585348,  2382178;  583530, 2382274 


585352. 
585132. 
585028, 
584881, 
584626, 
584462, 
584325, 
584310. 
584295, 
584134. 
583951, 
583811, 
583670. 
583660, 
583545, 
583616, 
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2382242:  583770,  2382188;  583933,  2379450;  587040,  2379467;  587126.  2379089;  589881,  2379089  589839 

2382192;  584155,  2382192;  584490,  2379412;  587224.  2379382;  587447,  2379075;  589839,  2379074  589806* 

2382188;  584676,  2382188;  584911,  2379321;  587646,  2379357;  587816.  2379068;  589790.  2379069-  589787* 

2382156;  585065.  2382052;  585141.  2379378;  587895.  2379391;  588218.  2379069;  589747.  2379069*  589705* 

2381944;  585178,  2381835;  585254,  2379331;  588742,  2379076;  588826.  2379066;  589675, 2379063  589616* 

2381699;  585340,  2381577; 585435.  2379041;  589211.  2379253;  589214.  2379059;  589604.  2379058  589557* 

2381519;  585630.  2381329;  585770.  2379255;  589215.  2379255; 589224.  2379052;  589519.  2379042  589496* 

2381193;  585806.  2381121;  585833.  2379260;  589280.  2379255;  589300,  2379035;  589462,  2379034  589441* 

2381017;  585847.  2380890;  585888.  2379255;  589347.  2379249;  589636,  2379042;  589424,  2379047*  589391* 

2380845;  585910,  2380736;  585955,  2379223;  589701.  2379230;  589887,  2379048;  589370.  2379041- 589369* 

2380664; 586023, 2380469;  586133.  2379275;  589886.  2379260;  589892.  2379041; 589348. 2379025-  589324* 

2380279;  586136.  2380279;  586407.  2379260;  589892.  2379189;  589892.  2379009;  return  to  startinB  point  ' 

2380013;  586900.  2379542;  587025.  2379098;  589882.  2379095;  589882.  (ii)  Note:  Map  34  foUows- 


Map  34    Unit  4  -  Cyanea  longiflora  -  a 


Critical  Habitat  Unit  4 

irnni  Cntical  Habitat  for 

Cyanea  longiflora  -  a 

Elevation  (500-ft.  contours) 

Major  Road 

/\/  Coastline 


0 0.5  1  1.5   KGIcs 

I 1  I 1 

0     0.5     I      1.5  KUomeien 


(35)  Oahu  4 — Cyanea  longiflora— b  (61 
ha;  150  ac) 

(i)  Unit  consists  of  the  following  24 
boundary  points:  Start  at  586477, 


2377825;  586452,  2377842;  586384, 
2377878; 586334,  2377946;  586298, 
2378018; 586330,  2378113; 586610, 
2378253; 586813.  2378347;  586800, 


2378330; 586827, 2378353;  586882, 
2378430;  587085,  2378484;  587257. 
2378529;  587429,  2378511;  587659. 
2378421;  587718,  2378371;  587759, 
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2378299;  587727.  2378199:587655. 
2378068.  587610.  2377973;  587610. 
2377887;  587449,  2377887; 586953. 


2378038;  586608.  2377955;  return  to 
starting  point, 
(ii)  Note:  Map  35  follows: 


(36)  Oahu  4 — Cyanea  superba—a  (302 
ha;  747  ac) 

(i)  Unit  consists  of  the  following  142 
boundary  points:  Start  at  583837, 
2381543; 583777.  2381576; 583739. 
2381579; 583731,  2381587; 583731. 
2381589;  583658,  2381724; 583662. 
2381803;  583646.  2381892;  583638, 
2381956;  583650.  2381985; 583658. 
2382035; 583567.  2382120; 583523. 
2382284; 583540, 2382309; 583544. 
2382321;  583480.  2382363;  583480. 
2382413;  583434.  2382429;  583434. 
2382473;  583434,  2382474; 583642, 


2382522; 
2382467; 
2382418; 
2382460; 
2382463; 
2382373; 
2382353; 
2382297; 
2382239; 
2382177; 
2382156; 
2382080; 
2382021; 
2381938; 


583867. 
584112. 
584268, 
584393. 
584552, 
584631. 
584718, 
584766. 
584832. 
584880. 
584977, 
585022. 
585084. 
585129. 


2382536; 
2382425; 
2382405; 
2382474; 
2382432; 
2382363; 
2382349; 
2382246; 
2382225; 
2382142) 
2382111; 
2382069; 
2381969; 
2381938; 


584015, 
584164. 
584352. 
584490, 
584617, 
584687, 
584745, 
584814, 
584870, 
584922, 
585017, 
585179, 
585111, 
585167, 


2381952 
2382017 
2381955 
2381855 
2381779 
2381703 
2381673 
2381475 
2381258 
2381120 
2380847 
2380757 
2380643 
2380522; 


585212, 
585326, 
585357. 
585433. 
585409. 
585464. 
585661. 
585999. 
586210. 
586462. 
586486, 
586393. 
586310. 
586213, 


2381969; 
2382011; 
2381883; 
2381862; 
2381727; 
2381683; 
2381576; 
2381368; 
2381178; 
2381009; 
2380809; 
2380691; 
2380595; 
2381753; 


585281, 
585353, 
585391, 
585412, 
585436, 
585462. 
585844. 
586120. 
586338. 
586497. 
586462. 
586386. 
586248. 
586127. 
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2381705; 
2380294; 
2380170; 
2380028; 
2379883; 
2379948; 
2379963; 
2379982; 
2379997; 
2380122; 
2380128; 
2380273; 


586086, 
585971, 
585870, 
585836, 
585587, 
585531, 
585523, 
585518, 
585500, 
585474, 
585472, 
585440, 


2380367; 
2380217; 
2380121; 
2379883; 
2379869; 
2379962; 
2379982; 
2379989; 
2380019; 
2380125; 
2380135; 
2380319; 


586051, 
585926, 
585843, 
585791, 
585538, 
585531, 
585522, 
585515, 
585475, 
585474, 
585461. 
585405, 


2380348; 
2380510; 
2380698; 
2380712; 
2380750; 
2380789; 
2380792; 
2380834; 
2380992; 
2381178; 
2381331; 
2381439; 


585366, 
585299, 
585338, 
585342, 
585347, 
585348, 
585347, 
585116, 
585025, 
584809, 
584646, 
584609, 


2381717; 
2380563; 
2380712; 
2380729; 
2380785; 
2380790; 
2380802; 
2380960; 
2381174; 
2381270; 
2381394; 
2381458; 


585320, 
585334, 
585339, 
585347, 
585348, 
585347, 
585212, 
585069. 
584900, 
584709, 
584629, 
584546. 


2381479; 584484, 2381495;  584447. 
2381479;  584418.  2381479;  584387, 
2381500;  584349,  2381516;  584326. 
2381533;  584295,  2381535;  584250. 
2381516;  584202,  2381527;  584180, 
2381542;  584177,  2381551;  584140, 
2381589;  584073,  2381589;  583961, 
2381562;  583916,  2381554;  583853, 
2381551;  583839,  2381543;  return  to 
starting  point 

(ii)  Note:  Map  36  follows: 


Map  36    Unit  4  -  Cyanea  superba  -  a 


I       I  Critical  Habitat  Unit  4 


IFTTTTI  Critical  Habitat  for 

Cyanea  superba  -  a 

Elevation  (500-ft  contours) 
/\/  Major  Road 
/\/  Coastline 


E 


OS  I  \S   MUes 

-I  I =1 


0     0.5 


IS   KilonKlen 


(37)  Oahu  4 — Cyanea  superba— h  (116 
ha;  286  ac) 

(i)  Unit  consists  of  the  following  36 
boundary  points;  Start  at  587772. 
2380274;  588060.  2379997;  588137. 


2379927;  588144,  2379905;  588122, 
2379765;  588141.  2379680;  588174, 
2379610;  588189,  2379551; 588092. 
2379477;  587911,  2379415; 587741, 
2379393;  587627,  2379389;  587505. 


2379341;  587424,  2379315;  587369. 
2379297; 587232. 2379216; 587041, 
2379249;  586926,  2379308;  586871, 
2379370; 586797,  2379411;  586639, 
2379459; 586532, 2379536;  586565, 


36112  Federal  Register / Vol.  68.  No.  116 /Tuesday.  June  17.  2003 /Rules  and  Regulations 


2379636;  586639. 2379776;  586709, 
2379898;  586731,  2379961;  586824. 
2380031;  586879,  2380049;  586942, 


2380049;  587082,  2380086;  587186, 
2380101;  587285,  2380123;  587326. 
2380156:  587411,  2380193;  587503, 


2380244;  587639,  2380267;  return  to 
starting  point, 
(ii)  Note:  Map  37  foUows: 


Map  37    Unit  4  -  Cyanea  superba  -  b 


Critical  Habitat  Unit  4 


IFTTTT]  Critical  Habitat  for 

Cyanea  superba  -  b 

/  v    Elevation  (500-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 


0     OJ 


I J 


/^ 

T 

^, 

A  T3^^ 

N                                          ^W^V^ 

(38)  Oahu  4 — Cyanea  superba — c  (184 
ha;  455  ac) 

(i)  Unit  consists  of  the  following  7 
boundary  points:  Start  at  589757, 


2379400;  589699.  2380542;  590166, 
2380613;  591361.  2380532;  591790, 
2379700;  591135,  2379667;  590578. 
2379579;  return  to  starting  point. 


(ii)  Note:  Map  38  follows: 
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Map  38    Unit  4  t  Cyanea  superba  -  c 


I       I  Critical  Habitat  Unit  4 


Critical  Habitat  for 
Cyanea  superba  -  c 

Elevation  (500-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 


0         OJ  1  I.S   Miles 

till 

0     OS     1      1.5  Kilomeim 


(39)  Oahu  4—Cyrtandra  dentatq—a  (306 
ha;  757  ac) 

(i)  Unit  consists  of  the  following  208 
boundary  points:  Start  at  584020, 
2381575; 583738,  2381581;  583730, 
2381588; 583709, 2381612;  583707, 
2381614; 583694, 2381639;  583685, 
2381655; 583672. 2381685;  583659. 
2381711; 583652, 2381731;  583651. 
2381742; 583651.  2381757;  583651, 
2381773; 583651. 2381774; 583651, 
2381789; 583651.  2381805;  583651. 
2381806; 583649. 2381820;  583644. 
2381847; 583642.  2381874;  583639. 
2381896; 583638.  2381897;  583634, 
2381907; 583631,  2381919;  583629. 
2381934; 583630. 2381951; 583633. 
2381969;  583638.  2381979;  583645. 


2381993; 
2382013; 
2382029; 
2382045; 
2382059; 
2382073; 
2382107; 
2382135; 
2382180; 
2382238; 
2382254; 
2382276; 
2382299; 
2382312; 
2382319; 
2382334; 
2382337; 
2382345; 
2382362; 


583645. 
583649. 
583647, 
583640. 
583625. 
583590, 
583561. 
583546, 
583529. 
583523. 
583517. 
583518. 
583528, 
583535, 
583531, 
583522, 
583498, 
583486, 
583474, 


2381994; 
2382018; 
2382030; 
2382045; 
2382059; 
2382091; 
2382120; 
2382153; 
2382214; 
2382239; 
2382264; 
2382287; 
2382305; 
2382313; 
2382326; 
2382334; 
2382345; 
2382351; 
2382370; 


583649. 
583648, 
583641, 
583626, 
583610. 
583570, 
583552, 
583536. 
583523. 
583518. 
583517. 
583521. 
583535.- 
583535. 
583523. 
583511, 
583497, 
583477, 
583475, 


2382383; 

2382404 

2382411 

2382416 

2382424 

2382440 

2382477 

2382497 

2382511 

2382210 

2382326 

2381692 

2380810 

2379812 

2379900 

2379928 

2379929 

2379930 

2379929; 


583475, 
583474, 
583468, 
583443, 
583430, 
583431, 
5I3433, 
583428, 
584493. 
585130. 
585742. 
586008. 
586087. 
585591, 
585548, 
585550, 
585549, 
585547, 
585545, 


2382397; 
2382405; 
2382411; 
2382421; 
2382430: 
2382460; 
2382478; 
2382521; 
2382321: 
2382381: 
2382055; 
2381531; 
2380293; 
2379807; 
2379922; 
2379929; 
2379930; 
2379930; 
2379931; 


583474, 
583469, 
583457, 
583435, 
583429, 
5834.33, 
583431, 
583969, 
584788, 
585675. 
585760. 
585763, 
585882, 
585555. 
585550. 
585549. 
585548, 
585546, 
585539, 
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2379943;  585531.  2379963;  585523.  2380636;  585320.  2380654;  585379,  2381430;  584618.  2381442;  584617, 

2379982;  585476. 2380102;  585476,  2380773; 585345, 2380796; 585344.  2381442; 584601, 2381452; 584581, 

2380103; 585474,  2380125;  585474,  2380798;  585344,  2380799;  585338,  2381462; 584562,  2381467; 584539, 

2380128; 585472,  2380137;  585468,  2380802; 585335. 2380803;  585130,  2381475; 584519, 2381483; 584494, 

2380149;  585465,  2380160;  585461,  23809.19;  585119,  2380952;  585119,  2381489;  584478,  2381486;  584461, 

2380173;  585457.  2380185;  585456,  2380953;  585107.  2380962;  585106.  2381479; 584387,  2381491;  584383, 

2380203; 585456,  2380223;  585459,  23B0963;  585097,  2380967;  585034,  2381494;  584357,  2381507;  584350, 

2380252; 585459.  2380269;  585456.  2381029;  585027.  2381040;  585011,  2381511; 584325, 2381523; 584324, 

2380281; 585451, 2380295;  585443,  2381059;  584993,  2381074; 584993,  2381523;  584310.  2381528;  584309. 

2380310;  585430.  2380325;  585430.  2381075;  584973.  2381090;  584971,  2381528;  584291,  2381527;  584290, 

2380326;  585408, 2380344;  585393,  2381091;  584909,  2381153;  584905,  2381527;  584281,  2381521;  584275, 

2380361; 585375, 2380388;  585364.  2381157; 584891.  2381175;  584867,  2381516;  584266,  2381511;  584260, 

2380407;  585353.  2380428;  585342.  2381205;  584852,  2381221; 584844,  2381512;  584167,  2381553;  584150, 

2380452;  585330. 2380478; 585322.  2381230;  584813,  2381261;  584796,  2381572;  584130,  2381584;  584129, 

2380497;  585318.  2380512;  585308.  2381273;  584778,  2381284; 584774,  2381584;  584104,  2381586;  584065, 

2380533;  585299,  2380553;  585297,  2381287; 584771,  2381289; 584718,  2381583;  584021,  2381575;  return  to 

2380570;  585300,  2380580;  585303,  2381341;  584638.  2381397;  584636,  starting  point. 

2380592;  585309.  2380613;  585315,  2381408;  584633,  2381420;  584628.  (ii)  Note:  Map  39  follows: 
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(40)  Oahu  4—DeIissea  subcordata—a      2379537;  587868,  2379523;  587792, 

(763  ha;  1,887  ac)  2379518;  587636,  2379480;  587352, 

(i)  Unit  consists  of  the  following  169  2379424;  586987,  2379414;  586774, 

boundary  points:  Start  at  585089,  2379452;  586442,  2379599;  586149, 

2382409; 585090,  2382377;  585381,  2379798; 585912,  2379968;  585913, 

2382000;  585498, 2381921; 585544,  2379978;  585907,  2379963;  585505, 

2381879;  585651,  2381776;  585704,  2380319;  585513,  2380319;  585405, 

2381680;  585829,  2381548;  585893,  2380393; 585348,  2380460;  585330, 

2381445;  586067,  2381331;  586131,  2380538; 585415,  2380698;  585406, 

2381264; 586262, 2381214;  586430,  2380748;  585359,  2380830;  585224, 

2381114;  586518,  2381036;  586524,  2380972;  585100,  2381114;  585100, 

2380998;  586623,  2380811;  586860,  2381117;  584986,  2381217;  584775, 

2380636;  587154,  2380527;  587552,  2381402;  584654, 2381559; 584498, 

2380437;  587670,  2380401;  587841,  2381633; 584352, 2381619;  584217, 

2380404;  587950,  2380380;  588168,  2381619;  583982, 2381609;  583901. 

2380376;  588504, 2380385; 588518,  2381598; 583773, 2381573; 583732, 

2380385;  588684,  2380385;  588935,  2381587; 583730,  2381588;  583709, 

2380385;  589191, 2380423; 589521,  2381612;  583707, 2381614; 583694, 

2380390;  589966,  2380357;  590137,  2381639; 583685,  2381655;  583672, 

2380342;  590715,  2380357;  591046,  2381685; 583659,  2381711;  583652, 

2380243;  591241,  2380167;  591582,  2381731; 583651,  2381742;  583651, 

2380082;  591804,  2379973;  591809,  2381757; 583651,  2381773;  583651, 

2379855; 591780.  2379675;  591681,  2381789;  583651,  2381805;  583651, 

2379656;  591430,  2379637;  591056,  2381806;  583649,  2381820;  583644, 

2379651;  590810,  2379646;  590667,  2381847;  583642,  2381874;  583639, 

2379646;  590298,  2379608;  590156,  2381896;  583638, 2381897; 583634, 

2379679;  589701,  2379694;  589578,  2381907; 583631, 2381919;  583629, 

2379689; 589464,  2379675;  589147,  2381934; 583630,  2381951;  583633, 

2379679;  588923, 2379692; 588518,  2381969; 583638,  2381979;  583645, 

2379622;  588234,  2379585;  587925,  2381993; 583645,  2381994;  583649. 


2382013;  583649,  2382018;  583648, 
2382029;  583647,  2382030;  583641, 
2382175;  583640, 2382175; 583626, 
2382059;  583610,  2382073;  583590. 
2382091;  583570.2382107; 583561, 
2382120;  583552, 2382135;  583546, 
2382153;  583536,  2382180;  583529, 
2382214; 583523, 2382238;  583518, 
2382254;  583517,  2382264;  583517. 
2382276;  583518.  2382287;  583521, 
2382299;  583528.  2382305;  583535, 
2382312; 583535, 2382313;  583535, 
2382319; 583531.  2382326;  583523. 
2382334; 583522.  2382334;  583511. 
2382337;  583498.  2382345;  583497. 
2382345; 583486, 2382351;  583477. 
2382362; 583474, 2382370;  583475, 
2382383;  583475,  2382397;  583474. 
2382404;  583474,  2382405;  583469, 
2382411;  583468,  2382411; 583457, 
2382416:583443,  2382421; 583435. 
2382424; 583430, 2382430;  583429. 
2382440;  583431.  2382460; 583433. 
2382477; 583433. 2382478; 583432, 
2382490;  583506. 2382508; 583805, 
2382519;  584043,  2382487;  584403, 
2382423; 584513, 2382409;  584616, 
2382423; 584769. 2382455;  584936, 
2382441;  return  to  starting  point, 
(ii)  Note:  Map  40  follows: 
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(41)  Oahu 
147  ac) 


-Diellia  falcata — a  (60  ha; 


(i)  Unit  consists  of  the  following  21 
boundary  points:  Start  at  585421, 
2380455;  585363,  2380524;  585356, 


2380641:585411, 
2380782;  585417, 
2380991;  585706, 
2381470;  585824, 
2381770;  585950, 
2381715;  585978. 


2380778; 
2380883; 
2381244; 
2381570; 
2381757; 
2381713; 


585389, 
585579. 
585697, 
585926, 
585979, 
586014. 


2381706;  586260,  2381493;  586273, 
2381458;  586277,  2381451;  586294, 
2381199;  585995,  2380792;  585643, 
2380575;  return  to  starting  point. 

(ii)  Note:  Map  41  follows:    ^ 
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Map  41    Vidt4-DieUiafalcata-a 


Critical  Habitat  Unit  4 

ITTTTT]  Critical  Habitat  for 
Diellia  falcata  -  a 

V    Elevjrtion  (500-ft.  contours) 
/\/  M^orRoad 
/\/  Coastline 


(42)  Oahu  A— Diellia  falcata— b  (22  ha; 
54  ac) 

(i)  Unit  consists  of  the  following  18 
boundary  points:  Start  at  585820, 
2378037;  585847,  2378081;  586055, 


2378092;  586289.  2378108;  586398, 
2378114;  586562,  2378152;  586595, 
2378119; 586546,  2378043;  586464. 
2377906;  586349.  2377781;  586306, 
2377743;  586218.  2377721;  586104. 


2377764;  585984.  2377863;  585836. 
2377873;  585733,  2377884;  585733, 
2377961;  585798,  2378059;  return  to 
starting  point. 

(ii)  Note:  Map  42  follows: 
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Map  42    Vidt4-DieUiafaIcata-b 


Critical  Habitat  Unit  4 

lllllll  Critical  Habitat  for 
Dielliafalcata  -  b 

/  \  Elevation  (500-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 


(43)  Oahu  4 — Diplazium  molokaiense- 
a(138ha;;^40ac) 

(i)  Unit  consists  of  the  following  63 
boundary  points:  Start  at  588852, 
2378704;  588669.  2378805;  588490. 
2378830; 588311,  2378838;  588207, 
2378826; 588141,  2378709;  588091, 
2378605;  588091,  2378489;  588099, 
2378389;  588070,  2378227;  588066, 
2378019; 588037,  2377894;  587972, 
2377824; 587897, 2377786;  587845, 
2377777; 587712,  2377827;  587625, 


2377911; 
2378073; 
2378327; 
2378530; 
2378676; 
2378863; 
2379009; 
2379125; 
2379213; 
2379350; 
2379466; 
2379479; 
2379400; 


587608, 
587754. 
587579. 
587425, 
587575, 
587608, 
587367, 
587038, 
587013, 
587400, 
587758, 
588066. 
588457, 


2377977; 
2378202; 
2378456; 
2378601; 
2378780; 
2378930; 
2379079; 
2379167; 
2379304; 
2379404; 
2379491; 
2379446; 
2379283; 


587692, 
587721, 
587496, 
587467, 
587600, 
587550, 
587201, 
587022, 
587155, 
587633. 
587887, 
588195, 
588640, 


2379208;  588723,  2379134;  588831, 
2379104;  589002.  2379075;  589064, 
2379050;  589135,  2378959;  589135, 
2378882;  589123,  2378879;  589060. 
2378862; 589009,  2378857;  588910, 
2378852; 588910,  2378851;  588899, 
2378848;  588898,  2378848; 588887, 
2378841; 588887, 2378840; 588862, 
2378802;  588851,  2378772; 588851, 
2378763; 588851,  2378746;  588855, 
2378710;  return  to  starting  point. 

(ii)  Note:  Map  43  follows: 
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Map  43    Unit  4  -  Dipla^um  molokaiense  -  a 


Critical  Habitat  Unit  4 

MM  Critical  Habitat  for 

Diplazium  molokaiense  -  a 

/  v    Elevation  (500-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 


(44)  Oahu  4—Dubautia  herbstobatae—a  2379096;  583936,  2379044;  583909, 

(12  ha;  29  ac)  2379048;  583909,  2379076;  583899, 

(i)  Unit  consists  of  the  following  30  2379083;  583947,  2379131;  583977, 

boundary  points:  Start  at  585068,  2379150;  584086,  2379180;  584226, 

2379524; 585080, 2379506;  585126,  2379210; 584256,  2379210;  584326, 

2379404;  584736,  2379361;  584661,  2379230; 584327,  2379230;  584417, 

2379278; 584406,  2379187;  584106,  2379290; 584526,  2379330;  584527, 


2379330; 584557, 2379350;  584657, 
2379450;  584667, 2379460;  584836, 
2379450;  584866,  2379450;  584867, 
2379450;  584906,  2379470;  584936, 
2379470;  584937,  2379470;  return  to 
starting  point. 

(ii)  Note:  Map  44  follows: 
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Map  44    Unit  4  -  Dubauda  herbstobatae  -  a 


IfTTTT]  Critical  Habitat  for 

Dubautia  herbstobatae  -  a 

./    Elevation  (500-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


(45)  Oahu  4— Dubautia  herbstobatae— h  2376897; 

(77  ha;  190  ac)  2376764; 

2376437; 

(i)  Unit  consists  of  the  following  35  2376297; 

boundary  points:  Start  at  586413,  2376258; 

2377940;  586540.  2377836;  586415.  2376553; 

2377693:  586296.  2377282;  586288,  2376733; 

2376942;  586343.  2376878;  586377.  2376789; 


586514.  2376901;  586627,  2376670;  586066,  2376763;  586138, 

586675,  2376521;  586749.  2376846;  586128,  2376969;  586145. 

586505.  2376404;  586426,  2377104;  586133.  2377283;  586144, 

586148. 2376252;  585803,  2377443; 586202, 2377576; 586102. 

585833, 2376452;  585749,  2377698; 585538, 2377868;  585699. 

585646, 2376609;  585450,  2377929; 585886,  2377929;  586246. 

585354,  2376763:  585361,  2377799;  return  to  starting  point. 
585529,  2376789;  585862,       (ii)  Note:  Map  45  follows: 
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(46)  Oahu  4 — Eragrostis  fosbergii — a  (81  2377252; 

ha;  199  ac) '  2377191; 

2377121; 

(i)  Unit  consists  of  the  following  219  2377103" 

boundary  points:  Start  at  586573,  ,  2377047- 

2377994:  586653,  2377994;  586691,  2376982- 

2377987;  586747,  2378005;  586782,  2377024; 

2378016;  586811, 2378015; 586774,  2377088; 

2378020; 586836, 2378053;  586919,  2377191; 

2378070; 587065,  2378070;  587207,  2377250; 

2378064; 587332,  2378050;  587490,  2377289; 

2378035; 587605, 2378023;  587629,  2377276; 

2377978; 587677,  2377964;  587733,  2377325; 

2377922; 587784, 2377877;  587819,  2377332; 

2377865; 587864,  2377809;  587885,  2377341; 

2377738; 587935, 2377666;  587997,  2377415; 

2377601: 588084,  2377539;  588158,  2377364; 

2377494; 588293, 2377456;  588479,  2377328; 

2377399; 588563.  2377350;  588569,  2377287; 


588569, 
588559, 
588525, 
588456, 
588396. 
588294, 
588291, 
588263, 
588234, 
588195, 
588132, 
588098, 
588090, 
588036, 
588038, 
588008, 
587969, 
587931, 
587895, 


2377240; 
2377135; 
2377106; 
2377072; 
2377013; 
2376983; 
2377065: 
2377129; 
2377235; 
2377283; 
2377281; 
2377294; 
2377348; 
2377323; 
2377395; 
2377392; 
2377343; 
2377305; 
2377?89; 


588563, 
588546, 
588476, 
588428, 
588338, 
588289, 
588278, 
588252, 
588213, 
588165, 
588113, 
588090, 
588060, 
588026, 
588036, 
587997. 
587951, 
587925, 
587879, 


2377327; 
2377340: 
2377299; 
2377243; 
2377176; 
2377145: 
2377111; 
2377060; 
2377072; 
2377137; 
2377225: 
2377279; 
2377337; 
2377425; 
2377497; 
2377541; 
2377580: 
2377640; 
2377759; 


587866, 
587813. 
587769, 
587781, 
587779, 
587738, 
587697, 
587645, 
587611, 
587624, 
587635, 
587643, 
587604, 
587663, 
587643, 
587673, 
587671, 
587531, 
587424. 


2377348 
2377315 
2377274 
2377207 
2377160 
2377127 
2377083 
2377060 
2377111 
2377180 
2377253 
2377302 
2377384 
2377459 
2377520 
2377554 
2377580 
2377693 
2377773; 


; 587833, 
: 587794, 
; 587776, 
; 587791, 
: 587753, 
; 587728, 
; 587673. 
; 587629, 
; 587612, 
; 587632, 
: 587620, 
; 587609, 
; 587635. 
;  587637, 
; 587678, 
;  587674,- 
; 587626, 
; 587492. 
; 587394, 


36122      Federal  Register / Vol.  68,  No.  116 /Tuesday,  June  17,  2003 /Rules  and  Regulations 


2377815; 
2377836; 
2377886; 
2377907; 
2377943: 
2377920: 
2377893; 
2377865; 
2377853; 
2377817; 
2377746; 
2377679; 
2377684; 
2377687; 
2377667; 
2377606; 
2377569; 
2377517; 
2377454; 
2377382; 


587323, 
587285, 
587190. 
586993, 
586885, 
586865, 
586787, 
586699. 
586643, 
586629. 
586667, 
586648. 
586572, 
586530. 
586497. 
586500, 
586473, 
586425, 
586369. 
586283, 


2377818; 
2377871; 
2377889; 
2377898; 
2377936; 
2377903; 
2377884; 
2377853; 
2377837; 
2377782; 
2377705; 
2377671; 
2377686; 
2377687; 
2377647; 
2377587; 
2377550; 
2377475; 
2377427; 
2377360; 


587302. 
587249. 
587083, 
586904. 
586889, 
586837. 
586747, 
586677. 
586615, 
586659. 
586658. 
586605. 
586548, 
586503, 
586511. 
586485. 
586450. 
586415, 
586313, 
586243, 


2377325; 
2377360; 
2377414; 
2377451; 
2377491; 
2377534; 
2377572; 
2377616; 
2377678; 
2377745; 
2377791; 
2377839; 
2377839; 
2377839; 
2377847; 
2377844; 
2377844; 
2377860; 
2377892; 
2377904; 


586214. 
586198, 
586208. 
586241. 
586230. 
586216, 
586182. 
586228. 
586190. 
586088. 
585967, 
585892. 
585817. 
585748, 
585660. 
585588, 
585561, 
585606. 
585686. 
585796. 


2377331; 
2377394; 
2377432; 
2377465; 
2377507; 
2377552; 
2377588; 
2377641; 
2377707; 
2377767; 
2377813; 
2377847; 
2377843; 
2377839; 
2377847; 
2377844; 
2377852; 
2377881; 
2377892; 
2377909; 


586192. 
586208. 
586228. 
586241, 
586219, 
586185. 
586200, 
586238, 
586134, 
586007, 
585938, 
585817. 
585794. 
585684. 
585627. 
585566, 
585572, 
585649, 
585737, 
585842, 


2377914;  585821,  2377904;  585821, 
2377901;  585852.  2377904;  585880. 
2377944:  585890,  2377967;  585880, 
2378007; 585888.  2378010;  585917, 
2377999;  585949,  2377981;  585962, 
2377959;  585981,  2377946;  586002, 
2377928;  586029.  2377930;  586061, 
2377922;  586082,  2377916;  586082, 
2377882; 586083,  2377837;  586115. 
2377801;  586161.  2377774;  586206, 
2377764;  586246,  2377751;  586270, 
2377746; 586326, 2377775; 586343, 
2377813; 586364,  2377852;  586367, 
2377873; 586378,  2377904;  586391, 
2377919;  586415, 2377933;  586441, 
2377946;  586473,  2377972;  586484, 
2377986;  586506.  2377999;  586538, 
2377999;  renun  to  starting  point. 

(ii)  Note:  Map  46  follows: 


Federal  Register /Vol.  68,  No.  116 /Tuesday,  June  17,  2003 /Rules  and  Regulations 


36123 


Map  46    Unit  4  -  Eragrostisfosbergii  -  a 


Critical  Habitat  Unit  4 

lllllll  Critical  Habitat  for 

Eragrostisfosbergii  -  a 

Elevation  (500-ft.  contours) 

Major  Road 

/V    Coastline 


(47)  Oahu  4 — Eugenia  koolauensis — a 
(113  ha;  280  ac) 

(i)  Unit  consists  of  the  following  23 
boundary  points:  Start  at  591255, 
2381198;  591189,  2381301;  591255, 


2381419; 591312, 2381558;  591307, 
2381625;  591358, 2381794;  591610, 
2381717;  591883,  2381620;  592196, 
2381522;  592459, 2381414;  592623, 
2381362;  592757,  2381326;  592772, 
2381126; 592803, 2381018;  592829, 


2380930;  592829,  2380822;  592793, 
2380714;  592685,  2380571;  592505, 
2380637;  592402,  2380658; 592227, 
2380699;  592001.  2380771; 591790. 
2380915;  return  to  starting  point, 
(ii)  Note:  Map  47  follows: 
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(48)  Oahu  4 — Euphorbia  haeleeleana — b 
(357  ha;  881  ac) 

(i)  Unit  consists  of  the  following  33 
boundary  points:  Start  at  589099, 
2382193: 589372.  2382136;  589555, 
2382097;  589794.  2382058;  590632. 
2381854;  591432.  2381701;  591836, 


2381610; 
2381462; 
2380528: 
2380645; 
2380745; 
2380958; 
2381136; 
2381236: 


592280. 
592334. 
591980. 
591697. 
591049. 
590267. 
589906, 
589368, 


2381523; 
2380514; 
2380619; 
2380658; 
2380836; 
2381067; 
2381158; 
2381315; 


592557, 
592288, 
591814. 
591406, 
590645, 
590080, 
589638, 
589274. 


2381335;  589020,  2381362;  588860, 
2381384; 588642,  2381428;  588481, 
2381436; 588399. 2381615;  588442, 
2381784;  588529,  2381962;  588581, 
2382136; 588577, 2382315;  589091, 
2382181;  return  to  starting  point. 

(ii)  Note:  Map  48  follows: 
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Map  48  IJmt  4 -Eiqthorbia  haeleeleana -b 


Critical  Habitat  Unit  4 

Critical  Habitat  for 
Etq>horbia  haeleeleana  -  h 

'■:/  Elevation  (500-ft  contours) 

/\/  MaJOTRoad 

/V   Coastline 


OS 


0     OS     1      1.5 


/ 

<\^ 

T 

^ 

%S5J 

A 

N 

t 

•^^^ 

(49)  Oahu  4 — Flueggea  neowawraea — a 
(845  ha;  2,087  ac) 

H)  Unit  consists  of  the  following  242 
boundary  points:  Start  at  585312, 
2380625;  585349,  2380698;  585367, 
2380769;  585403,  2380875;  585367, 
2380946;  585291,  2381001;  585286, 
2380984;  585176, 2381087;  585013, 
2381250; 584871,  2381356;  584708, 
2381452; 584531, 2381568;  584478, 
2381621; 584340, 2381671;  584163, 
2381717;  584022,  2381752;  583891, 
23^1777; 583746,  2381777;  583657, 
2381716; 583652, 2381731;  583651. 
2381742;  583651,  2381757;  583651, 
2381773;  583651,  2381789;  583651, 
2381805; 583651, 2381806;  583649, 
2381820;  583644,  2381847;  583642, 


2381874; 
2381897; 
2381919; 
2381951; 
2381979; 
2381994; 
2382018; 
2382030; 
2382045; 
2382073; 
2382107; 
2382135: 
2382180: 
2382238; 
2382264; 
2382287; 
2382305: 
2382313; 
2382326; 


583639, 
583634, 
583629, 
583633, 
583645, 
583649, 
583648, 
583641, 
583626, 
583590, 
583561, 
583546, 
583529, 
583518, 
583517, 
583521, 
583535, 
583535, 
583523, 


2381896; 
2381907; 
2381934; 
2381969: 
2381993: 
2382013; 
2382029; 
2382045; 
2382059: 
2382091; 
2382120: 
2382153: 
2382214: 
2382254; 
2382276; 
2382299; 
2382312; 
2382319: 
2382334; 


583638, 
583631. 
583630, 
583638, 
583645, 
583649, 
583647, 
583640, 
583610, 
583570, 
583552, 
583536, 
583523, 
583517, 
583518, 
583528. 
583535, 
583531, 
583522, 


2382334: 
2382345; 
2382362; 
2382383; 
2382404: 
2382411; 
2382416; 
2382424; 
2382440; 
2382477; 
2382497: 
2382526: 
2382560; 
2382582; 
2382596; 
2382599; 
2382598; 
2382591: 
2382532; 


583511, 
583486, 
583474. 
583475. 
583474, 
583468, 
583443, 
583430, 
583431, 
583433, 
583427, 
583422, 
583417, 
583412, 
583405, 
583403. 
583396, 
583382, 
583351. 


2382337 
2382351 
2382370 
2382397 
2382405 
2382411 
2382421 
2382430 
2382460 
2382478 
2382525 
2382540 
2382581 
2382595 
2382599 
2382599 
2382592 
2382561 
2382522; 


; 583498, 
; 583477, 
; 583475, 
;  583474, 
;  583469, 
: 583457, 
; 583435, 
;  583429. 
; 583433. 
;  583431. 
;  583427, 
; 583419, 
; 583417, 
; 583411, 
; 583404, 
; 583403, 
; 583396, 
: 583360, 
; 583336, 
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2382510; 
2382485; 
2382474; 
2382466; 
2382463; 
2382464; 
2382468; 
2382472; 
2382674; 
2382499; 
2382432; 
2382361; 
2382308; 
2382248: 
2382301; 
2382457; 
2382449; 
2382379; 
2382290; 
2382099; 
2381802; 
2381794; 
2381222; 
2380896; 


583315, 
583281. 
583249, 
583216, 
583193. 
583159, 
583138, 
583122, 
583934, 
583931, 
584213, 
584345, 
584461, 
584596, 
584755, 
584865, 
584907, 
585158, 
585548. 
585725, 
586121, 
586580, 
586921, 
587225. 


2382498; 
2382481; 
2382467; 
2382464; 
2382461; 
2382468; 
2382470; 
2382472; 
2382535; 
2382503; 
2382372; 
2382340; 
2382280: 
2382241; 
2382368; 
2382453; 
2382421; 
2382333; 
2382156; 
2381982; 
2381904; 
2381520; 
2381108; 
2380870; 


583295. 
583265. 
583232. 
583204. 
583179, 
583158. 
583125. 
583519. 
583948, 
584036, 
584266, 
584433, 
584476, 
584681. 
584822. 
584893. 
585028. 
585296. 
585604, 
585976. 
586281. 
586680, 
587200, 
587227. 


2380873: 
2380731: 
2380728; 
2380608; 
2380565; 
2380425: 
2380259; 
2380224; 
2380248; 
2380337; 
2380231; 
2380118; 
2379990; 
2379863: 
2379735; 
2379658; 
2379573; 
2379495; 
2379573; 
2379626; 
2379629; 
2379424; 
2379410; 
2379456; 


587358. 
587359, 
587358. 
587468. 
587494. 
587873. 
588322, 
588789, 
590508. 
590915. 
591244, 
591516, 
591552, 
591534, 
591318, 
591003, 
590667, 
590341, 
589881, 
589496, 
589184, 
588887, 
588675, 
588328. 


2380734; 
2380730; 
2380692; 
2380566; 
2380535; 
2380330; 
2380224; 
2380241; 
2380344; 
2380294; 
2380195: 
2380089; 
2379934; 
2379799; 
2379704; 
2379612; 
2379527; 
2379520; 
2379604: 
2379643; 
2379523; 
2379410: 
2379424; 
2379481: 


587358. 
587358. 
587431, 
587468, 
587643, 
588120. 
588541. 
589069, 
590692, 
591116. 
591453, 
591548. 
591573. 
591424, 
591106, 
590801, 
590483, 
590111. 
589683, 
589379. 
588979, 
588777, 
588487, 
588148, 


2379463;  588045,  2379463;  587882, 
2379449; 587744,  2379420; 587624, 
2379396;  587394.  2379392;  587263, 
2379382; 587051, 2379371;  586874, 
2379442;  586691.  2379530;  586686. 
2379523;  586496,  2379625;  586364, 
2379689; 586368.  2379694;  586366, 
2379695;  586364. 2379693;  586162, 
2379796;  586099,  2379859;  585932, 
2379976; 585837,  2380054; 585745, 
2380146; 585589,  2380245;  585456, 
2380281;  585451,  2380295;  585443, 
2380310; 585430,  2380325;  585430, 
2380326; 585408,  2380344;  585393, 
2380361; 585375, 2380388; 585364, 
2380407; 585353,  2380428;  585342, 
2380452; 585330,  2380478;  585322, 
2380497;  585318.  2380512;  585308. 
2380533; 585299,  2380553;  585297, 
2380570;  585300.  2380580;  585303, 
2380592; 585309,  2380613;  return  to 
starting  point. 

(ii)  Note:  Map  49  follows: 
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(50)  Oahu  4 — Gouania  meyenii — a  (48 
ha;  118  ac) 

(i)  Unit  consists  of  the  following  27 
boundary  points:  Start  at  585998, 
2378034;  586072.  2377992;  586303. 
2378011;  586383.  2378023;  586678. 


2377679: 
2377467; 
2377158; 
2376830; 
2376780; 
2377015: 
2377314: 


586598, 
586505, 
586469, 
586445, 
586256, 
586256, 
586279, 


2377619; 
2377324; 
2377029; 
2376780; 
2376853; 
2377222; 
2377439; 


586542, 
586505, 
586496, 
586270, 
586220. 
586224, 
586289, 


2377577: 586293, 2377628; 585924, 
2377854: 585533, 2377854; 585556, 
2377882; 585662, 2377942;  585726, 
2378034; 585837.  2378108;  585929. 
2378075;  return  to  starting  point. 

(ii)  Note:  Map  50  follows: 
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(51)  Oahu  4 — Gouania  meyenii — b  (39 
ha;  96  ac) 

(i)  Unit  consists  of  the  following  28 
boundary  points:  Start  at  587782, 
2377681;  587796. 2377628; 587833, 
2377517;  587902, 2377499; 588022, 


2377499;  588119,  2377471;  588313,  2377144;  587773,  2377075;  587709, 

2377388; 588497,  2377268;  588530,  2376996;  587603,  2376964;  587575. 

2377195; 588433,  2377056;  588364,  2377024; 587534,  2377125;  587511, 

2376969; 588276,  2376936;  588221,  2377227; 587506,  2377319;  587515, 

2376964;  588207.  2377047;  588193.  2377513;  587507.  2377531;  return  to 

2377149;  588147,  2377255;  588068,  starting  point. 

2377287;  587972,  2377245;  587879,  (ii)  Note:  Map  51  follows: 


Federal  Register/ Vol.  6&,  No.  116 /Tuesday,  June  17,  2003 /Rules  and  Regulations 


36129 


Map  51    Unit  4  -  Gouania  meyenii  -  b 


Critical  Habitat  for 
Gouania  meyenii  -  b 

Elevation  (500-fl  contours) 


OS      I      IS   Kilondcn 


/\/  Major  Road 
/V  Coastline 


A\ 
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A 

N 

(52)  Oahu  4 — Gouania  vitifolia — c  (195 
ha;  483  ac) 

(i)  Unit  consists  of  the  following  8 
boimdary  points:  Start  at  587752, 


2379934;  586159, 2380248; 586533, 
2380789;  586779,  2381256;  586867, 
2381827; 587064, 2381994;  587393, 


2381955;  587777,  2380637;  return  to 
starting  point. 

(ii)  Note:  Map  52  follows: 


3frl30 
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Map  52    Unit  4  -  Gouania  vitifoUa  -  c 


Critical  Habitat  Unit  4 

mm  Critical  Habitat  for 

Gouania  vitifolia  -  c 

V    Elevation  (500-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


0.5 


1.5  MUc* 


0     0.5     I      1.5  Kiloadcn 


(53)  Oahu  4 — Gouania  vitifolia— d  (84  2377843;  585206.  2377792;  585159, 

ha;  208  ac)  2377830; 585236.  2377934;  585326. 

(i)  Unit  consists  of  the  following  36  2378020;  585421.  2378084;  585511. 

boundary  points:  Start  at  586265.  2378235;  585602.  2378355;  585670, 

2377593; 586264,  2377598;  586208.  2378437;  585752,  2378484;  585842. 

2377667; 586135.  2377736;  586019.  2378480;  585873.  2378475;  585984. 

2377792; 585834,  2377839;  585666,  2378402; 586230,  2378321;  586415, 

2377882; 585550,  2377860;  585387,  2378265; 586582,  2378230;  586883, 


2378192; 586957, 2378166;  587335, 
2378123;  587490,  2378106;  587628, 
2378058;  587705,  2378024;  587719, 
2377966;  587435.  2378001;  587170, 
2378013;  586936,  2378033;  586647, 
2377957;  586421,  2377784;  return  to 
starting  point. 

•  (ii)  Note:  Map  53  follows: 
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Map  53    Unit  4  -  Gouania  vidfeUa  -  d 


Critical  Habitat  Unit  4 

imm  Critical  Habitat  for 

Gouania  vitifolia  -  d 

Elevation  (500-ft.  contours) 

/\/  Major  Road 

/\/  Coastfine 


(54)  Oahu  A— Gouania  vitifolia— e  (102  2376725;  585844,  2376688;  585624, 

ha; 252  ac)  2376763; 585329,  2376813;  585104, 

2376927; 584958, 2376744;  585052, 

(i)  Unit  consists  of  the  follo\5{ing  41  2376581;  585285,  2376292;  585341, 

boundary  points:  Start  at  585510,  2376015;  585102,  2375858;  584857, 

2377208; 585756,  2377090;  586178,  2375669;  584562,  2375374;  584380, 

2377178; 586178, 2377052;  586178,  2375182; 584380, 2375189;  584453, 

2376914; 586190,  2376916;  586204,  2375499; 584578, 2375705;  584681, 

2376890;  586213,  2376815;  586127,  2375822; 584794,  2376001;  584985, 


2376248; 584956, 2376578;  584816, 
2376896;  584814,  2377043;  584802, 
2377164; 584836,  2377263;  584875, 
2377327; 584926, 2377374;  584991, 
2377379; 585042, 2377361;  585081, 
2377^61; 585167, 2377340;  585257, 
2377301;  585382,  2377258;  585393, 
2377255;  return  to  starting  point-, 
(ii)  Note:  Map  54  follows: 
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Map  54    Unit  4  -  Gouania  vitifotia  -  e 


Critical  Habitat  Unit  4 


ITTTTT]  Critical  Habitat  for 

Gouania  vitifolia  -  e 

.      Elevation  (500-ft.  contours) 

/\/  Major  Road 

/V  Coastline 
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(55)  Oahu  4 — Gouania  vitifolia — ^f  (27 
ha;  67  ac) 

(i)  Unit  consists  of  the  following  25 
boundary  points:  Start  at  587841, 
2377556:  587873.  2377508;  587963, 
2377465;  588066,  2377439;  588131, 


2377413;  588170,  2377374;  588170,  2376850; 587580,  2376862;  587554, 

2377336;  588157.  2377271;  588058,  2376906;  587503.  2377026;  587477, 

2377275;  587963,  2377245;  587903,  2377090;  587455.  2377189;  587443, 

2377168; 587873,  2377121;  587791,  2377271; ^87460,  2377366;  587455, 

2377060;  587757,  2377000;  587701,  2377389;  retiun  to  starting  point. 
2376931;  587675.  2376897;  587619,  (ii)  Note:  Map  55  follows: 
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Map  55    \}fAi4'GoiumiavmfoUa-f 


Critical  Habitat  Unit  4 

Critical  Habitat  for 
Gouania  vittfolia  -f 

,     Elevation  (500-ft.  contours) 

/S/  MigOTRoad 

/Sy  Coasdine 


ILS 

31 


0    as 


\S  KOoacias 


(56)  Oahu  *—Hedyotis  degeneri—a  (917   2379931;  585539,  2379943;  585531,  2380711;  585358,  2380763;  585345, 

ha;  2,265  ac)  2379963;  585523,  2379982;  585522,  2380771; 585345, 2380779;  585348, 

(i)  Unit  consists  of  the  foUowine  334  2379982;  585511,  2380001;  585498,  2380789;  585348,  2380790;  585344, 

boundary  points-  Start  at  590035  2380021;  585486,  2380040;  585483.  2360798;  585344,  2380799;  585338. 

2379115;  589518.  2379058; 588672.  2380053;  585478.  2380071;  585475,  2380802; 585329,  2380804;  585328. 

2379188;  588616,  2379195;  588356,  2380089;  585476,  2380103;  585474.  2380804;  585308,  2380806;  585281. 

2379231;  588192.  2379252;  587212.  2380125;  585474,  2380128; 585472.  2380810; 585257,  2380825;  585168. 

2379139:  587072.  2379208; 587008.  2380137;  585468.  2380149; 585465.  2380904; 585156.  2380911;  585140. 

2379219;  586848.  2379307;  586668.  2380160;  585461.  2380173;  585457.  2380929;  585134,  2380934;  585119, 

2379411;  586497.  2379514;  586155.  2380185;  585456.  2380203;  585456.  2380952;  585119,  2380953;  585107, 

2379713:  586096.  2379735;  585983.  2380223;  585459.  2380252;  585459.  2380962;  585106.  2380963;  585095, 

2379807;  585725,  2379807;  585661,  2380269;  585456,  2380281;  585451,  2380967;  585046.  2381011;  585039. 

2379871;  585619.  2379878;  585550.  2380295;  585443.  2380310;  585430.  2381021;  585027.  2381040;  585011. 

2379846;  585558,  2379891;  585558,  2380325;  585430,  2380326;  585408,  2381059;  584993,  2381074;  584973, 

2379892:  585557,  2379892;  585548.  2380344;  585393, 2380361; 585375,  2381090;  584954,  2381104;  584939. 

2379922;  585550.  2379928;  585550.  2380388;  585364.  2380407;  585353.  2381117;  584923.  2381137;  584905. 

2379929;  585549.  2379929; 585549,  2380428;  585342,  2380452; 585330,  2381157;  584891,  2381175;  584867, 

2379930:  585548.  2379930;  585547.  2380478;  585326.  2380488;  585324.  2381205; 584852. 2381221;  584844. 

2379930:  585546.  2379929;  585545.  2380511;  585336.  2380611;  585384.  2381230;  584843.  2381230;  584813. 


V^x 
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2381261:584799 

2381437;  584613 

2381452; 584600 

2381462;  584562 

2381475;  584519. 

2381489;  584478. 

2381478; 584441, 

2381472; 584425. 

2381477;  584406. 

2381483;  584383. 

2381507; 584350, 

2381523:  584324. 

2381528; 584309. 

2381527;  584290, 

2381521; 584275. 

2381511:584252. 

2381509; 584242, 

2381548; 584167. 

2381572; 584130. 

2381584;  584104. 

2381583:584021. 

2381567; 583957. 

2381555; 583897. 

2381541; 583842. 

2381547;  583780, 

2381571:583730, 

2381612; 583707, 

2381639; 583685. 

2381685; 583659, 

2381731:583651. 

2381757; 583651. 

2381789; 583651, 

2381806; 583649. 

2381847; 583642, 

2381896: 583638. 

2381907;  583631. 

2381934;  583630. 

2381969;  583638. 

2381993;  583645, 


2381271:584665. 

.2381445:584601. 

,2381452:584581. 

. 2381467; 584539. 

2381483; 584494. 

2381486;  584457. 

2381471:584426. 

2381472: 584415, 

2381482:584401. 

2381494;  584357, 

2381511:584325. 

2381523; 584310, 

2381528; 584291, 

2381527:584281, 

2381516; 584266. 

2381510;  584252. 

2381507:584170. 

2381553; 584150. 

2381584; 584129, 

2381586; 584065. 

2381575; 583992. 

2381557; 583934. 

2381549:  583869. 

2381542: 583813. 

2381558; 583747. 

2381588:583709. 

2381614;  583694, 

2381655;  583672, 

2381711:583652, 

2381742:583651, 

2381773:583651, 

2381805:583651, 

2381820; 583644. 

2381874;  583639, 

2381897;  583634, 

2381919:  583629, 

2381951:583633, 

2381979;  583645, 

2381994:  583649, 


2382013; 

2382029; 

2382045; 

2382059; 

2382091; 

2382120; 

2382153; 

2382214; 

2382254; 

2382276; 

2382299; 

2382312; 

2382319; 

2382334; 

2382337; 

2382351; 

2382370: 

2382397; 

2382405; 

2382411; 

2382421; 

2382430: 

2382451; 

2382491; 

2382453; 

2382335; 

2382195; 

2381983; 

2381317; 

2381031; 

2380825; 

2380649; 

2380559; 

2380533; 

2381740; 

2381710; 

2380351; 

2380296; 

2380291; 


583649. 

583647. 

583640. 

583610. 

583570. 

583552. 

583536. 

583523. 

583517. 

583518, 

583528. 

583535, 

583531. 

583522. 

583498. 

583477. 

583475. 

583474. 

583469. 

583457. 

583435, 

583429. 

583476. 

583784. 

584016. 

584904. 

585141. 

585281, 

586002. 

586285. 

586763. 

587289. 

587311. 

587787. 

588341. 

588601. 

589125. 

590319. 

590674. 


2382018; 

2382030; 

2382045; 

2382073; 

2382107; 

2382135; 

2382180; 

2382238; 

2382264; 

2382287; 

2382305; 

2382313; 

2382326; 

2382334; 

2382345; 

2382362; 

2382383; 

2382404; 

2382411; 

2382416; 

2382424; 

2382440; 

2382463; 

2382467; 

2382441; 

2382209: 

2382071; 

2381926; 

2381061; 

2380827; 

2380651; 

2380560; 

2380556; 

2380509; 

2381739; 

2380394; 

2380331; 

2380295; 

2380291; 


583648, 

583641, 

583626, 

583590, 

583561, 

583546, 

583529, 

583518, 

583517, 

583521, 

583535, 

583535, 

583523, 

583511, 

583486, 

583474, 

583475, 

583474, 

583468, 

583443, 

583430, 

583430, 

583596, 

583865, 

584696, 

584933, 

585220, 

585773, 

586045, 

586281, 

586775, 

587297, 

587447, 

588274, 

588487, 

588977, 

590233, 

591767, 

590693, 


2380291;  591035,  2380323;  591035, 
2380306;  591364.  2380283;  591476. 
2380022; 591831.  2379597;  591830, 
2379598;  591791,  2379602;  591790, 
2379602; 591766,  2379598;  591765, 
2379598; 591752.  2379591;  591751, 
2379591:  591619, 2379557; 591485, 
2379499;  591461.  2379506;  591460, 
2379506; 591443.  2379503;  591431, 
2379499;  591420,  2379498;  591419, 
2379498; 591417.  2379488;  591404. 
2379487;  591390,  2379469;  591280. 
2379446; 591259,  2379439;  591242, 
2379438;  591198,  2379429;  591193, 
2379430; 591164,  2379441;  591138, 
2379451; 591113, 2379458;  591069. 
2379465; 591039.  2379476;  590996, 
2379497;  590996,  2379498;  590995, 
2379498;  590982.  2379496;  590981, 
2379496;  590981,  2379495;  590970, 
2379488; 590969. 2379488;  590943, 
2379463; 590908,  2379443;  590883, 
2379429;  590832.  2379413;  590808. 
2379409;  590790,  2379408;  590721, 
2379404;  590699,  2379398;  590669, 
2379385;  590668.  2379384;  590630, 
2379354;  590593,  2379338;  590572, 
2379336; 590525,  2379340;  590514, 
2379339; 591779.  2379340;  591778. 
2379340;  591762.  2379334;  591744, 
2379312; 590415. 2379277;  590373. 
2379247;  590347,  2379233;  590321, 
2379227; 590285,  2379219;  5901&1. 
2379191;  590084,  2379149;  590076, 
2379145;  590067,  2379142;  590066, 
2379141;  590039,  2379117;  retiun  to 
starting  point. 

(ii)  Note:  Map  56  follows: 
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Map  56    Unit  4  -  Hedyotis  degeneri  -  a 


Critical  Habitat  for 
Hedyotis  degeneri  -  a 

• .     Elevation  (500-ft.  contours) 

/\/  Major  Road 

/V  Coastiine 


(57)  Oahu  4 — Hedyotis  degeneri— h  (12 
ha;  29  ac) 

(i)  Unit  consists  of  the  following  31 
boundary  points:  Start  at  586352, 
2377675; 586332,  2377658;  586305, 
2377602; 586273,  2377640;  586200. 
2377699; 586086,  2377748;  586007, 


^377816; 585902,  2377857;  585796,  2377851; 586264, 2377816;  586370. 

2377842;  585700,  2377836;  585650,  2377886; 586469,  2377962; 586630, 

2377839;  585653,  2377857;  585720,  2378038;  586717,  2378053;  586729. 

"2377868;  585787,  2377883; 585875,  2377984;  586680,  2377973;  586585, 

2377947;  585919,  2377971;  585963,  2377946;  586434,  2377833;  586354, 

2377944;  586027,  2377944;  586083,  2377700;  return  to  starting  point. 
2377927;  586098,  2377900;  586162,  (ii)  Note:  Map  57  follows: 
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Map  57    Unit  4  -  HedyoHs  degeneri  -  b 


lllllll  Critical  Habitat  for 

Hed)>otis  degeneri  -  b 

'       Elevation  (500-ft.  contours) 

/V   Major  Road 

/\/  Coastline 


0     05      I      IS   KikKncm 


(58)  Oahu  4 — Hedyotis  parvula — a  (387 
ha;  958  ac) 

(i)  Unit  consists  of  the  following  111 
boundary  points:  Start  at  589524, 
2379043;  589477.  2379034;  589462, 
2379034;  589441,  2379042;  589424. 
2379047;  589391.  2379048;  589370. 
2379041;  589369.  2379041;  589348. 
2379025; 589324.  2379009;  589303. 
2379003;  589286,  2379001;  589285, 
2379001;  589276,  2378998;  589275, 
2378998; 589271,  2378994;  589223, 
2378985; 589021,  2378858;  589009, 
2378857; 588910,  2378852;  588910. 
2378851; 588899,  2378848;  588898, 
2378848; 588887,  2378841;  588887, 
2378840; 588872,  2378818;  588702, 
2378884;  587699,  2379193;  587159. 
2379038;  587048.  2379065;  587045, 


2379095; 
2379173; 
2379397; 
2379699; 
2379838; 
2380443; 
2380341; 
2379887; 
2379758; 
2380020; 
2380153; 
2380143; 
2379964; 
2379891; 
2379694; 
2379711; 
2379771; 
2379941; 
2379963; 


586904, 
586676, 
586421, 
585874, 
585956, 
586309, 
586311. 
587036, 
587471. 
587784, 
588167. 
588706. 
588722, 
589200. 
589300. 
589328. 
589567, 
590079. 
590283, 


2379179; 
2379263; 
2379532; 
2379837; 
2380034; 
2380325; 
2380311; 
2379801; 
2379718; 
2380156; 
2380149; 
2380004; 
2379990; 
237975'4; 
2379716; 
2379722; 
2379874; 
2379973; 
2379771; 


586764, 
586542, 
586176, 
585860, 
586191. 
586324, 
586706, 
587201. 
587658, 
587949, 
588534, 
588703, 
588846, 
589203, 
589311. 
589550, 
589674, 
590273, 
590394, 


2379904; 
2379636; 
2379465; 
2379497; 
2379498; 
2379496; 
2379488; 
2379463; 
2379436; 
2379413; 
2379408; 
2379398; 
2379384; 
2379338; 
2379340; 
2379340; 
2379334; 
2379277; 
2379233; 


590646, 
591075, 
591039, 
590996, 
590982, 
590981, 
590969, 
590908, 
590874, 
590808, 
590721, 
590669, 
590630, 
590572, 
590514, 
590478, 
590444, 
590373, 
590321, 


2379643; 
2379464; 
2379476; 
2379498; 
23794*^6; 
2379495; 
2379488; 
2379443; 
2379427; 
2379409; 
2379404; 
2379385; 
2379354; 
2379336; 
2379339; 
2379340; 
2379312; 
2379247; 
2379227; 


591073, 
591069, 
590996, 
590995, 
590981, 
590970, 
590943, 
590896, 
590832, 
590790, 
590699, 
590668, 
590593, 
590525, 
590479, 
590462, 
590415, 
590347. 
590285, 
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2379219; 590191,  2379191;  590099, 


2379155;  589590,  2379056;  589557, 
2379052;  retiun  to  starting  point. 


(ii)  Note:  Map  58  follows: 


Map  58    Unit  4  -  Hedyotis  parvula  -  a 


IFTTTTI  Critical  Habitat  for 

Hedyotis  parvula  -  a 

Elevation  (500-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


0     OS      I      IS  Kikmelen 


/nX 

"S 

'%      ^ 

A 

N 

(59)  Oahu  4 — Hesperomannia 
arborescens — a  (125  ha;  308  ac) 

(i)  Unit  consists  of  the  following  82 
boundary  points:  Start  at  591935, 
2379592;  591870,  2379614;  591821. 
2379599; 591791.  2379602;  591790, 
2379602; 591766,  2379598;  591765, 
2379598;  591740, 2379584;  591709, 
2379566;  591635,  2379543;  591613, 
2379538; 591582,  2379527;  591581, 
2379526;  591567, 2379517;  591504, 
2379497;  591500,  2379496;  591496, 
2379496;  591461,  2379506;  591460, 
2379506;  591443,  2379503;  591431, 
2379499;  591420,  2379498;  591419, 


2379498; 
2379487; 
2379445; 
2379482; 
2379498; 
2379496; 
2379495; 
2379488; 
2379443; 
2379413; 
2379408; 
2379398; 
2379385; 
2379362; 
2379340; 


591404, 
591395, 
591091, 
590996, 
590995, 
590981, 
590970, 
590943, 
590883, 
590808. 
590721, 
590698, 
590668, 
590534, 
590514, 


2379488; 
2379475; 
2379479; 
2379497; 
2379498; 
2379496; 
2379488; 
2379463; 
2379429; 
2379409; 
2379404; 
2379398; 
2379384; 
2379339; 
2379339; 


591404, 
591235, 
591026, 
590996, 
590982, 
590981, 
590969, 
590908, 
590832, 
590790, 
590699, 
590669, 
590641, 
590525, 
590479, 


2379340; 
2379334; 
2379277; 
2379227; 
2379191; 
2379149; 
2379066; 
2379168; 
2379323; 
2379631; 
2379845; 
2379879; 
2379897; 
2379871; 


590478, 
590444, 
590396, 
590232, 
590187, 
589821, 
589594, 
589408, 
589582, 
589630, 
589991, 
590739, 
591330, 
591800. 


2379340 
2379312 
2379264 
2379203 
2379189 
2379079 
2379063 
2379201 
2379471 
2379784 
2379862 
2379888 
2379866 
2379892; 


; 590462, 
; 590415, 
; 590308, 
; 590191, 
; 590056, 
; 589613, 
; 589406. 
; 589491. 
; 589578, 
; 589747, 
; 590282, 
; 591022, 
; 591565. 
; 591878, 
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2379858:  591896,  2379718;  return  to 
starting  point. 


(ii)  Note:  Map  59  follows: 


Map  59    Unit  4  -  Hesperomannia  arborescens  -  a 


E 


I       I  Critical  Habitat  Unit  4 

[fTTTTl  Critical  Habitat  for 

Hesperomannia  arborescens  -  a 
Elevation  (500-ft.  contours) 
/\/  Major  Road 
/V   Coastline 


OS 


31 


IE 


IS    Miln 


3 


0     OS      I      IS  KilaoMen 


(60)  Oahu  4 — Hesperomannia 
arbuscula — a  (596  ha;  1,472  ac) 

(i)  Unit  consists  of  the  following  289 
boundary  points:  Start  at  583882, 
2381544; 583799.  2381556;  583764, 
2381564; 583747,  2381571;  583730. 
2381588;  583709,  2381612;  583707, 
2381614; 583694.  2381639;  583685. 
2381655; 583672.  2381685;  583659, 
2381711; 583652. 2381731;  583651. 
2381742; 583651,  2381757;  583651. 
2381773; 583651,  2381789;  583651. 
2381805; 583651,  2381806;  583649. 
2381820;  583644.  2381847;  583642. 
2381874;  583639,  2381896;  583638. 


2381897; 
2381919; 
2381951; 
2381979; 
2381994; 
2382018; 
2382030; 
2382045; 
2382073; 
2382107; 
2382135; 
2382180; 
2382238; 
2382254; 
2382276; 
2382299; 


583634. 
583629. 
583633. 
583645. 
583649. 
583648, 
583641. 
583626. 
583590. 
583561. 
583546. 
583529. 
583523. 
583517. 
583518. 
583528, 


2381907; 
2381934; 
2381969; 
2381993; 
2382013; 
2382029; 
2382045; 
2382059; 
2382091; 
2382120; 
2382153; 
2382214; 
2382239; 
2382264; 
2382287; 
2382305; 


583631. 
583630. 
583638. 
583645. 
583649. 
583647, 
583640. 
583610. 
583570. 
583552, 
583536. 
583523. 
583518. 
583517. 
583521, 
583535. 


2382312; 
2382319; 
2382334; 
2382337; 
2382345; 
2382362; 
2382383; 
2382417; 
2382411; 
2382416; 
2382424; 
2382440; 
2382499; 
2382521; 
2382415; 
2382361; 


583535. 
583531. 
583522. 
583498. 
583486, 
583474. 
583475, 
583474. 
583468. 
583443. 
583430, 
583430, 
583719, 
583970, 
584247. 
584536, 


2382313: 
2382326; 
2382334; 
2382345; 
2382351; 
2382370; 
2382397; 
2382405; 
2382411; 
2382421: 
2382430; 
2382455; 
2382510; 
2382474; 
2382364; 
2382332; 


583535, 
583523, 
583511, 
583497, 
583477, 
583475, 
583474, 
583469, 
583457, 
583435, 
583429. 
583530. 
583836, 
584145, 
584328, 
584605, 
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2382332 
2382379 
2382364 
2382284 
2381723 
2381519 
2381275 
2381184 
2381064 
2380586 
2380306 
2380175 
2380098 
2379993 
2379923 
2379792 
2379614 
2379348 
2379318 
2379391 
2379373 
2379370 
2379359 
2379264 
2379271 
2379435 
2379559 
2379697 
2379810 
2379829 
2379850 
2379891 
2379892 
2379928 
2379929 


584700, 
584893. 
585105, 
585261, 
585483, 
585800, 
586114, 
586363, 
586802, 
587495. 
587957. 
588030, 
588318, 
588781, 
588955, 
588918, 
588853. 
588612. 
588193. 
588007. 
588003. 
587989, 
587690. 
587271. 
586892, 
586688. 
586437. 
586098. 
585898. 
585716, 
585557. 
585558. 
585548, 
585550, 
585549, 


2382353 

2382397 

2382317 

2382091 

2381614 

2381399 

2381231 

2381060 

2380776 

2380415 

2380186 

2380165 

2380062 

2379945 

2379880 

2379690 

2379479 

2379286 

2379370 

2379374 

2379372 

2379371 

2379311 

2379235 

2379348 

2379512 

2379614 

2379788 

2379803 

2379850 

2379890 

2379892 

2379922 

2379929 

2379930 


584802. 
585046. 
^85166. 
585407, 
585582, 
586026, 
586157, 
586369, 
587167, 
587717, 
588030, 
588198, 
588573. 
588886, 
588955, 
58891«. 
588758. 
588361. 
588087. 
588007, 
587989, 
587902, 
587556, 
587035. 
586783, 
586550, 
586280, 
585985, 
585876, 
585588, 
585558, 
585557, 
585550, 
585549, 
585548, 


2379930 

2379929 

2379943 

2379982 

2380001 

2380029 

2380071 

2380103 

2380128 

2380149 

2380173 

2380203 

2380252 

2380281 

2380310; 

2380326 

2380353 

2380413 

2380434 

2380478 

2380512 

2380553 

2380580 

2380613 

2380732 

2380789 

2380798 

2380802 

2380804 

2380811 

2380825 

2380847 

2380888 

2380929 

2380953 


585547, 
585545, 
585531. 
585522, 
585509, 
585480, 
585475, 
585474, 
585472, 
585465, 
585457, 
585456, 
585459, 
585451, 
^85430. 
585408, 
585402, 
585391, 
585342, 
585322. 
585308. 
585297, 
585303, 
585312, 
585356. 
585348, 
585344. 
585329. 
585308, 
585252, 
585208. 
585183, 
585157, 
585119. 
585107. 


2379930 
2379931 
2379963 
2379982 
2380004 
2380063 
2380089 
2380125 
2380137 
2380160 
2380185 
2380223 
2380269 
2380295 
2380325 
2380344 
2380382 
2380375 
2380452 
2380497 
2380533 
2380570 
2380592 
2380624 
2380787 
2380790 
2380799 
2380804 
2380806 
2380816 
2380833 
2380863 
2380904 
2380952 
2380962 


585546, 
585539, 
585523, 
585511, 
585504, 
585478, 
585476, 
585474. 
585468, 
585461, 
585456, 
585459, 
585456. 
585443, 
585430, 
585400, 
585445, 
585350, 
585330, 
585318, 
585299. 
585300. 
585309. 
585355. 
585348. 
585344. 
585338, 
585328, 
585279. 
585222. 
585194. 
585167. 
585138. 
585119, 
585106. 


2380963;  585034.  2381030;  585027, 
2381040;  585011.  2381059:  584993, 
2381074; 584993,  2381075;  584973, 
2381090;  584955.  2381103;  584937, 
2381120; 584923,  2381137;  584905. 
2381157; 584891, 2381175;  584867, 
2381205; 584852, 2381221;  584844. 
2381230; 584843,  2381230;  584813, 
2381261; 584796, 2381273; 584778, 
2381284; 584774,  2381287;  584751. 
2381303;  584728,  2381318;  584715, 
2381325;  584706,  2381333;  584641. 
2381428; 584624. 2381434;  584618. 
2381442; 584617. 2381442; 584601. 
2381452; 584581. 2381462;  584562. 
2381467; 584539,  2381475;  584519, 
2381483;  584494,  2381489;  584478, 
2381486;  584461,  2381479;  584415, 
2381486; 584386. 2381492;  584383. 
2381494;  584357.  2381507;  584350. 
2381511; 584325. 2381523; 584324. 
2381523; 584310.  2381528;  584309, 
2381528; 584291,  2381527;  584290, 
2381527; 584281,  2381521;  584275, 
2381516;  584273,  2381515;  584269, 
2381515; 584174. 2381559;  584160, 
2381560;  584150,  2381572;  584130, 
2381584;  584129,  2381584;  584104. . 
2381586;  584065.  2381583; 584021. 
2381575;  583992. 2381567; 583957, 
2381557;  583934, 2381555; 583897, 
2381549;  return  to  starting  point. 

(ii)  Notf :  Map  60  follows: 
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Map  60    Unit  4  -  Hesperomannia  arbuscula  -  a 


0         OJ  I  u 

I'll 


Critical  Habitat  Unit  4 

IIIIIH  Critical  Habitat  for  •  "   '    '» 

Hesperomannia  arbuscula  -  a 

/\/   Elevation  (500-ft  contours)  * 

/S/  Major  Road 

/V  Coastline 


(61)  Oahu  4 — Hesperomannia   , 
arbuscula — b  (31  ha;  78  ac) 

(i)  Unit  consists  of  the  following  35 
boundary  points:  Start  at  585893, 
2377968;  586006.  2377974;  586069. 
2377958;  586208.  2377978;  586416, 
2378047; 586624.  2378090;  586810. 


2378123; 586965. 2378130; 587150.  2377703; 586274. 2377650;  586237. 

2378130;  587336. 2378110;  587498.  2377680;  586168,  2377720;  586098. 

2378077;  587620.  2378030;  587622,  2377766;  586046,  2377796;  585966, 

2378022; 587460, 2377788;  587277,  2377839; 585910,  2377855;  585847, 

2377877)  587356.  2378000;  587078,  2377852;  585788,  2377855;  585778. 

2378018;  586882,  2378021;  586704.  2377865;  585801,  2377911;  585864, 

2377975;  586578,  2377945;  586471,  2377981;  return  to  starting  point. 

2377850;  586396,  2377759;  586327,  (ii)  Note:  Map  61  follows: 
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Map  61    Vwit  4  -  Hesperonuumia  arbuscula  -  b 


Critical  Habits  for  «  "   ' 

Hesperomannia  arbuscula  -  h 

''■:/  Elevati(Hi  (500-ft.  ccmtoors) 

/\/  Major  Road 

/\/  Coastline 


(62)  Oahu  A— Hibiscus  brackenridgei—b  2381861;  592959,  2381825;  592985, 

(560  ha;  1,385  ac)  2381706;  592917,  2381592;  592871, 

2381504;  592845,  2381364;  592788, 

(i)  Unit  consists  of  the  following  35  2381266;  592762,  2381188;  592757, 

boundary  points:  Start  at  590390,  2381116;  592819.  2381017;  592840, 

2382551;  591054,  2382306;  591908,  2380924;  592840,  2380826;  592793, 

2382094;  592162,  2382021;  592395,  2380717;  592731,  2380650;  592695, 

2381959;  592679,  2381908; 592850,  2380562;  592705,  2380520;  592679, 


2380479;  592596,  2380489;  592389, 
2380495;  592219,  2380531;  591908, 
2380598;  591618,  2380639;  591380, 
2380707;  590226,  2381090;  589766. 
2381250;  589585,  2381276;  588725, 
2381459;  589141,  2382625;  589622. 
2382606;  return  to  starting  point, 
(ii)  Note:  Map  62  follows: 
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Map  62    Unit  4  -  Hibiscus  brackenridgei  -  b 


Critical  Habitat  Unit  4 

lilllll  Critical  Habitat  for 

Hibiscus  brackenridgei  •  b 

Elevation  (500-ft.  contours) 

/\/  Major  Road 

/\/  Coastline  •• 


0     OS      I 


1.5  KiioaiMcn 


A\ 

T 

^5/ 

A  T^ 

^^ 

N 

^w-*l^ 

(63)  Oahu  4 — Isodendrion  laurifolium—  2379616;  589408.  2379605;  589163, 

a  (61 7  ha;  1 ,524  ac)  2379610;  588728.  2379577;  588300, 

(i)  Unit  consists  of  the  following  54  2379566;  587959.  2379554;  587541. 

boundary  points:  Start  at  586829.  2379515;  587268,  2379521;  586934. 

2380741; 587186,  2380602;  587492,  2379566;  586716.  2379599;  586449, 

2380524; 587782.  2380496; 588189.  2379694;  586276,  2379794;  586280, 

2380491;  588963.  2380535; 589515.  2379814;  586137,  2379866;  585947, 

2380602; 590027,  2380585;  590807.  2380006;  585830,  2380112;  585708, 

2380591; 590891,  2379772;  590779,  2380201; 585546, 2380307;  585396, 

2379788; 590445,  2379738;  590172,  2380474; 585385,  2380708;  585402, 

2379677;  589854,  2379644;  589620,  2380981;  585302.  2381154;  585179, 


2381382; 584973, 2381583; 584795, 
2381811;  584594,  2382029;  584589, 
2382213;  584789,  2382330;  584962, 
2382280; 585073,  2382201;  585179, 
2382129; 585307, 2381990;  585469, 
2381817; 585625, 2381639; 585731, 
2381505; 585798,  2381382;  585848, 
2381366;  585965,  2381260;  586249, 
2381037;  586489,  2380892;  return  to 
starting  point. 

(ii)  Note:  Map  63  follows: 
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Map  63    Unit  4  -  hodendrian  laurifolium  -  a 


Critical  Habitat  Unit  4 

IFTTTTI  Critical  Habitat  for 

Isodendrion  laurifolium  -  a 

..     Elevation  (500-fl.  contours) 

/\/  Major  Road 

/\/  Coastline 


(64)  Oahu  4 — Isodendrion  laurifolium —  2377637; 

b  (62  ha;  154  ac)  2377498; 

(1)  Unit  consists  of  the  following  43  23771 92; 

boundary  points:  Start  at  586591,  2376972; 

2378074;  586586.  2378057;  586673.  2376879; 

2377968;  586668,  2377967;  586669,  2376848; 

2377967;  586771,  2377694;  586772.  2377018; 

2377693;  586771,  2377693; 586772.  2377339; 

2377690;  586750. 2377686;  586684,  2377621; 


586618.  2377556; 
586591.  2377359; 
586622,  2377072; 
586637,  2376914; 
586479,^2376848; 
586331,  2376898; 
586328,  2377169; 
586339,  2377529; 
586326, 2377693; 


586598,  2377694;  586235,  2377769;  586138, 

586626,  2377784; 586014, 2377846;  585875, 

586637,  2377885;  585782,  2377854;  585662, 

586571,  2377827; 585573, 2377904; 585597, 

586401,  2377935;  585612,  2378036;  585658, 

586316,  2378121; 585743, 2378171;  585836. 

586355,  2378217;  585948,  2378198;  586088. 

586399.  2378152;  return  to  starting  point. 

586326.  (ii)  Note:  Map  64  follows: 
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Map  M    Vwit  4  -  isodendrion  lauri/olium  -  b 


Critical  Habitat  for 
Isodendrion  lauri/olium  -  b 

V    Elevation  (500-ft.  contours) 

/S/  Major  Road 

/\/  Coastline 


(65)  Oahu  4 — Isodendrion  longifolium—  2380899;  587191.  2380857;  589008, 

a  (552  ha;  1.363  ac)  2380623;  590425,  2380472;  591292, 

(i)  Unit  consists  of  the  following  18  2380307;  591898.  2380376;  592063. 

boundary  points:  Start  at  585636.  2379784;  591609.  2379563;  591251. 

2380541; 586214,  2381188;  586627,  2379481;  590987,  2379504;  590755. 


2379495;  590246,  2379577;  588938, 
2379591:  588iD86,  2379811;  586764, 
2380059;  586323,  2380142;  rotum  to 
starting  point. 

(ii)  Note:  Map  65  follows: 
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Map  65    Unit  4  -  Isodendrion  longifolium  -  a 


Critical  Habitat  Unit  4 

ffTTTT]  Critical  Habitat  for 

Isodendrion  longifolium  -  a 

Elevation  (500-ft  contours) 

/\/  Major  Road 

/V   Coastline 


(66)  Oahu  ^—Labordia  cyrtandme—a  2377893;  588406,  2377863;  588407,  2379060;  589427, 

(161  ha;  397  ac)  2377863;  588443, 2377848;  588444,  2379047;  589391, 

(i)  Area  consists  of  the  following  114   2377848;  588503,  2377826;  588587.  2379041;  589369, 

boundary  points:  Start  at  588702  2377797;  588594.  2377793;  588594,  2379025;  589324, 

2378502;  588659,  2378471;  588616,  2377792;  588605,  2377788;  588624.  2379003;  589286, 

2378430;  588583, 2378413; 588562,  2377778;  588662,  2377749;  588673,   .   2379001;  589276, 

2378406;  588530,  2378399;  588483,  2377733;  588684.  2377709;  588691,  2378998;  589245, 

2^78388;  588466,  2378385',  588465.  2377689;  588691,  2377688;  588708,  2378943;  589164, 

2378385;  588458,  2378380;  588394,  2377657; 588735,  2377626; 588736,  2378886; 589123, 

2378294;  588360.  2378255; 588348.  2377625;  588762,  2377601;  588787,  2378862;  589009, 

2378235; 588348, 2378234; 588343,  2377570;  588816,  2377534;  588841.  2378852;  588910. 

2378210;  588343,  2378187;  588343,  2377494;  588810,  2377480;  588752,  2378848;  588898, 

2378186;  588348,  2378161; 588348,  2377488;  588394,  2377535;  588024.  2378841;  588887. 

2378160;  588372.  2378097;  588383,  2377726;  587797. 2377965; 587750.  2378802;  588851. 

2378041;  588383, 2378026;  588379,  2378526; 587571, 2376836;  587213,  2378763;  588851, 

2378003;  588362,  2377972;  588350,  2378967;  587368,.2379265;  587559,  2378710;  588838, 

2377942;  588350,  2377941;  588352,  2379349; 588119, 2379146; 588322,  2378656; 588815. 

2377924; 588352,  2377923;  588360,  2379027;  588621,  2379051;  589098,  2378614; 588814, 

2377904;  588361,  2377903;  588368,  2379170;  589451,  2379064;  589446,  2378640;  588765. 


2379046; 
2379048; 
2379041; 
2379009; 
2379001; 
2378998; 
2378974; 
2378898; 
2378879; 
2378857; 
2378851; 
2378848; 
2378840; 
2378772; 
2378746; 
2378677; 
2378615; 
2378597; 
2378640; 


589424, 
589370, 
589348, 
589303, 
589285, 
589275, 
589217, 
589149, 
589060, 
588910, 
588899, 
588887, 
588862, 
588851, 
588855, 
588825, 
588815, 
588767, 
588695, 
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2378577;  588695,  2378576;  588694. 
2378576; 588675. 2378552; 588667. 
2378540;  588667. 2378538; 588686. 


2378515;  588686.  2378514;  return  to 
starting  point, 
(ii)  Note:  Map  66  follows: 


Map  66    Unit  4  -  Lahordia  cyrtandrae  -  a 


lilllll  Critical  Habitat  for 

Labordia  cyrtandrae  -  a 

/  \     Elevation  (500-fL  contours) 

/\/  Major  Road 

/\/  Coastline  .  . 


0     OS 


15   KilooMos 


(67)  Oahu  4 — Lepidium  arbuscula — a 
(329  ha;  813  ac) 

(i)  Unit  consists  of  the  following  59 
boundary  points:  Start  at  586225, 
2377240;  586216.  2377374;  586354. 
2377705;  586562.  2377571;  586551. 
2377255;  586596. 2376916; 586697. 
2376755; 586711, 2376435; 586714. 
2376433;  586693, 2376424; 586634. 
2376388: 586634, 2376389;  586454. 
2376338;  586201.  2376249;  586302. 


2375690;  586018.  2375108; 585683.  2375689;  584901.  2375803;  584881. 

2975026;  585530.  2375075; 585368.  2375836;  585037.  2375840; 585035. 

2375194;  585411.  2374997; 585551.  2375843;  585138.  2375964; 585193. 

2374818; 585578. 2374579;  585526.  2375992;  585198,  2375992;  585198, 

2374607;  585510.  2374636;  585509.  2375994;  585270.  2376030; 585337. 

2374637; 585467. 2374638;  585325.  2376239;  585100,  2376476;  585072, 

2374713; 585128. 2374699;  585020.  2376573;  585003. 2376595; 584927. 

2374810:  584964.  2374691; 584752.  2376885;  585083,  2376990; 585195, 

2374684; 584633, 2374546;  584531,  2376934;  585508.  2376845;  585899, 

2374770; 584459.  2374749;  584427.  2376841;  586115.  2376952;  586157. 

2374883;  584408.  2375073;  584493.  2377037;  return  to  starting  point. 
2375310:  584635,  2375594;  584777,       (ii)  Note:  Map  67  follows: 
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(68)  Oahu  4 — Lipochaeta  lobata  var. 
leptophylla — a  (139  ha;  344  ac) 

(i)  Unit  consists  of  the  following  23 
boimdary  points:  Start  at  586225, 
2377399;  586356,  2377699;  586563. 


2377545;  586548, 2377345; 586548,  2376568; 584986, 2376584;  584909, 

2377199;  586594. 2376915; 586702,  2376907;  585079.  2376992;  585240, 

2376738; 586702,  2376422;  586187,  2376922; 585525,  2376838;  585910, 

2376230;  585840,  2376222;  585779,  2376845; 586117,  2376953;  586225. 

2376030;  585271,  2376038;  585289,  2377253;  return  to  starting  point. 

2376232;  585094,  2376499;  585056,  ,     (ii)  Note:  Map  68  follows: 
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Map  68    Unit  4  -  Lipockaeta  lohata  var.  leptophylla  -  a 


Critical  Habitat  Unit  4 

lllllll  Critical  Habitat  for 

Lipochaeta  lobata  var.  leptophylla  -  a 
■■  ■'   Elevation  (500-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 
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(69)  Oahu  4— Lipochaeta  tenuifolia—a  2379812;  5901 79.  2379750;  590133. 

(23  ha;  57  ac)  2379692;  590125.  2379629;  590125. 

2379596;  590174.  2379559;  590179. 

(i)  Unit  consists  of  the  following  32  2379513";  590145.  2379422;  590120. 

boundary  points:  Start  at  590120.  2379401;  589996.  2379359;  589929, 

2379962;  590149.  2379920;  590199.  2379388; 589850.  2379413;  589755. 

2379920; 590266.  2379920;  590282.  2379426; 589713.  2379451;  589684. 

2379874; 590282. 2379849;  590241.  2379463; 589643.  2379521;  589622. 


2379584; 589630.  2379633;  589676. 
2379700; 589705. 2379750;  589738. 
2379795;  589825,  2379775;  589879. 
2379762; 589958, 2379829; 590004. 
2379899;  590071,  2379974;  return  to 
starting  point, 
(ii)  Note:  Map  69  follows: 
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Map  69    Unit  4  -  Lipochaeta  tenufoUa  -  a 


Critical  Habitat  Unit  4 

IFTTTH  Critical  Habitat  for 

Lipochaeta  temtfolia  -  a 

Elevation  (500-ft  contours)    ' 

/\/  Major  Road 

/V    Coastline 


(70)  Oahu  4— Lipochaeta  tenuifolia—h  2379202;  582936.  2379193;  582962,  2379141; 

(67  ha;  166  ac)  2379185; 582982. 2379177;  583001.  2379115; 

(i)  Unit  consists  ofthe  following  109  2379166;  583017.  2379157;  58301?.  2379088; 

,  boundary  points:  Start  at  585469,  2379156;  583040,  2379150;  583041,  2379087; 

2379778; 585483, 2379787;  585584,  2379150;  583062,  2379147;  583082,  2379100; 

2379839;  585909. 2379825;  586116,  2379147; 583108, 2379146; 583127,  2379070; 

2379671;  585534,  2379466;  584413,  2379141;  583141,  2379136;  583154,  2379060; 

2379036;  583371,  2379010;  582537,  2379131;  583179,  2379122;  583180.  2379060; 

2379101;  582523.  2379101;  582515,  2379122;  583211.  2379117;  583238.  2379131; 

2379109;  582526,  2379139;  582546,  2379112;  583261,  2379110; 583287,  2379180; 

2379144;  582547,  2379144;  582564,  2379111; 583322,  2379118;  583349,  2379210; 

2379150;  582564,  2379151;  582581,  2379124;  583371,  2379128;  583383,  2379230; 

2379157;  582597, 2379168; 582617,  2379131;  583383,  2379132;  583400,  2379330; 

2379177; 582636,  2379181;  582645,  2379142;  583418,  2379154;  583435,  2379350; 

2379183;  582656,  2379186;  582691,  2379162;  583448,  2379164;  583469,  2379460; 

2379191; 582710,  2379193;  582711,  2379167; 583485, 2379166;  583506,  2379450; 

2379193; 582744,  2379201;  582784,  2379162;  583534,  2379155;  583557,  2379470; 

2379205; 582809,  2379208;  582836,  2379148;  583558,  2379148;  583595,  2379470; 

2379208;  582861,  2379206;  582900,  2379145; 583614, 2379141; 583615,  2379630; 


583629, 
583606, 
583606, 
583608. 
583695, 
583726. 
583876, 
583877, 
583977, 
584226, 
584326. 
584417, 
584527, 
584657, 
584836, 
584867, 
584936, 
585107. 
585297. 


2379145; 
2379089; 
2379087; 
2379087; 
2379080; 
2379070; 
2379060; 
2379061; 
2379150; 
2379210; 
2379230; 
2379290; 
2379330; 
2379450; 
2379450; 
2379450; 
2379470; 
2379540; 
2379700; 


583616. 
583606. 
583607. 
583666. 
583725, 
583796, 
583877, 
583947, 
584086, 
584256, 
584327. 
584526, 
584557, 
584667, 
584866, 
584906, 
584937, 
585217. 
585357. 


36150 


Federal  Register /Vol.  68,  No.  116 /Tuesday,  June  17,  2003 /Rules  and  Regulations 


2379740:  585456, 2373770; 585457, 
2379770;  return  to  starting  point. 


(ii)  Note:  Map  70  follows: 


Map  70    Unit  4  -  Lipockaeta  tenufoUa  -  b 


imm  Critical  Habitat  for 

Lipochaeta  temifolia  -  b 

' V     Elevation  (500-fl.  contours) 

/S/  Major  Road 

/\/  Coastline 


0     OS 


I.) 


(71)  Oahu  4 — Lipochaeta  tenuifolia—c 
(118  ha;  293  ac) 

(i)  Unit  consists  of  the  following  91 
boimdary  points:  Start  at  585520, 
2377857; 585626. 2377904; 585688. 
2377923; 585760. 2377926;  583878. 
2377957; 585925, 2377973;  586009, 
2377932; 586030, 2377867; 586114, 
2377836; 586202,  2377789;  586279, 
2377773; 586351, 2377792;  586410, 
2377839; 586460,  2377873;  586522, 
2377898;  586575, 2377867;  586644. 
2377801; 586737. 2377721;  586762. 
2377661; 586737. 2377624;  586665. 
2377602;  586553. 2377565;  586476. 


2377468; 
2377163; 
2376942; 
2376715; 
2376569; 
2376332; 
2376264; 
2375981: 
2375967; 
2375890; 
2375868; 
2375881; 
2375909; 
2375968; 
2376096; 


586435. 
586469. 
586641, 
586616. 
586376. 
585946. 
585816. 
585788. 
585781, 
585710. 
585448. 
585274. 
585262. 
585343, 
585364, 


2377310; 
2377017; 
2376824; 
2376637; 
2376435; 
2376292; 
2376133; 
2375981: 
2375962; 
2375865; 
2375875; 
2375890; 
2375946; 
2376012; 
2376155; 


586441, 
586544, 
586647. 
586603. 
586155, 
585844, 
585785. 
585782. 
585753, 
585579, 
585321, 
585259, 
585290. 
585364, 
585376. 


2376121 
2376485 
2376756 
2376799 
2376712 
2376690 
2376768 
2376896 
2376973 
2377064 
2377241 
2377310 
2377406 
2377509 
2377543; 


585336, 
585237, 
585218, 
585448, 
585981, 
586171, 
586177, 
586105, 
586167. 
586205. 
586143. 
586139. 
586239. 
586205. 
586143. 


2376248; 
2376665; 
2376793; 
2376777; 
2376665; 
2376724; 
2376843; 
2376945; 
2377020; 
2377148; 
2377266; 
2377350; 
2377447; 
2377518; 
2377559; 


585274. 
585206, 
585287, 
585710, 
586058, 
586183, 
586161, 
586127, 
586208, 
586177. 
586130, 
586211, 
586230, 
586143, 
586164, 
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2377593;  586205, 2377640;  586205, 
2377689; 586161, 2377730;  586099, 
2377767; 585974. 2377811;  585862, 


2377829;  585747,  2377842;  585539, 
2377833;  return  to  starting  point, 
(ii)  Note:  Map  71  follows: 


Map  71    Unit  4  -  Lipochaeta  tenufolia  -  c 


KahanahMu 


Makua 


Puu  .. 
Keaau., 


Makaha 


Makaha  Valley 


PuuKunaieunu 


Critical  Habitat  Unit  4 

lllllll  Critical  Habitat  for 

Lipochaeta  tenufolia  -  c 

Elevation  (500-ft  contours) 

/\/  Major  Road 

/\/  Coastline 


(72)  Oahu  4 — Lobelia  niihauensis — a  (44 
ha;  108  ac) 

(i)  Unit  consists  of  the  following  40 
boundary  points:  Start  at  585508, 
2376654; 585626,  2376661;  585701, 
2376636;  585802, 2376586;  585905, 
2376557;  585934, 2376575;  586016, 
2376675;  586091.  2376696;  586156, 


2376757;  586174,  2376804;  586199,  2376278; 585934, 2376313;  585912, 

2376865;  586267,  2376926;  586295,  2376367;  585873,  2376432;  585823, 

2376943;  586353,  2376936;  586399,  2376467; 585748,  2376492;  585701, 

2376922;  586510,  2376911;  586618.  2376475; 585683,  2376449;  585655, 

2376875;  586657. 2376714;  586618.  2376407; 585637,  2376424;  585587. 

2376646;  586678,  2376550;  586696.  2376464;  585565,  2376528;  585522, 

23.76475;  586653,  2376432;  586542,  2376586;  585501,  2376621;  return  to 

2376385;  586453.  2376339;  586328,  starting  point. 

2376278;  586220.  2376267;  586045,  (ii)  Note:  Map  72  follows:  . 
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(73)  Oahu  4 — Mariscus  pennatifonnia— 
a  (166  ha:  410  ac) 

(i)  Unit  consists  of  the  following  182 
boundai7  points:  Start  at  583501, 
2382343; 583539,  2382348;  583749, 
2382330;  583883,  2382277;  584242, 
2382158: 584464.  2382083;  584692, 
2382012;  584946,  2381862;  585122, 
2381716:  585294.  2381563;  585526, 
2381335;  585687, 2381185;  585796. 
2381069;  585949.  2380950;  585968. 
2380878;  585960.  2380800;  585915. 
2380703; 585855.  2380673;  585822. 
2380590; 585781.  2380471;  585705. 
2380366; 585604. 2380355;  585529. 
2380347;  585405.  2380347;  585393. 
2380361; 585375,  2380388;  585364, 
2380407;  585353,  2380428;  585342, 
2380452;  585330,  2380478;  585322, 


2380497; 
2380533; 
2380570; 
2380592; 
2380636; 
2380712; 
2380738; 
2380767; 
2380789; 
2380798; 
2380802; 
2380804: 
2380811; 
2380821; 
2380847; 
2380864; 
2380904: 
2380952: 
2380962; 


585318. 
585299. 
585300. 
585309. 
585327. 
585339. 
585346. 
585345, 
585348. 
585344. 
585329. 
585308. 
585245, 
585208, 
585183, 
585167, 
585138, 
585119, 
585106, 


2380512 
2380553 
2380560; 
2380613 
2380677 
2380712 
2380754 
2380779; 
2380790 
2380799 
2380804 
2380806 
2380818 
2380833 
2380863 
2380888 
2380929 
2380953 
2380963; 


585308, 
585297. 
585303. 
585315. 
585338. 
585344. 
585345. 
585348. 
585344. 
585338, 
585328, 
585279, 
585228, 
585194, 
585183, 
585157, 
585119, 
585107. 
585094. 


2380968 
2380980 
2381000 
2381040 
2381074; 
2381090 
2381117 
2381157 
2381205 
2381230 
2381261 
2381284 
2381303 
2381329 
2381346 
2381369; 
2381382 
2381408 
2381430; 


585078. 
585061. 
585039. 
585011. 
584993, 
584954, 
584923, 
584891, 
584852. 
584843, 
584796, 
584774, 
584728. 
584690. 
584676. 
584654. 
584639. 
584633. 
584618, 


2380975 

2380987 

2381021 

2381059 

2381075; 

2381104; 

2381137; 

2381175; 

2381221; 

2381230; 

2381273; 

2381287; 

2381318; 

2381345; 

2381356; 

2381370; 

2381394; 

2381420; 

2381442; 


585067, 
585053. 
585027, 
584993. 
584973, 
584939. 
584905, 
584867, 
584844, 
584813, 
584778, 
584751, 
584708, 
584690, 
584656, 
584643, 
584636, 
584628, 
584617, 
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2381442;  584601. 
2381462;  584562. 
2381475;  584519. 
2381489; 584485. 
2381533;  584179. 
2381575; 584130, 
2381584;  584104, 
2381583^84038, 
2381578;  583831, 
2381574;  583729, 
2381612;  583707. 
2381639;  583685, 
2381685; 583659, 
2381731;  583651. 


2381452; 
2381467; 
2381483; 
2381487; 
2381574; 
2381584; 
2381586; 
2381578; 
2381548; 
2381589; 
2381614; 
2381655; 
2381711; 
2381742; 


584581. 
584539. 
584494, 
584388. 
584145, 
584129, 
584065, 
584037, 
583790, 
583709, 
583694. 
583672, 
583652, 
583651. 


2381757; 
2381789; 
2381806; 
2381847; 
2381896; 
2381907; 
2381934; 
2381969; 
2381993; 
2382013; 
2382029; 
2382045; 
2382059; 
2382091; 


583651, 
583651, 
583649, 
583642, 
583638, 
583631, 
583630. 
583638. 
583645, 
583649. 
583647. 
583640. 
583610. 
583570. 


2381773; 
2381805; 
2381820; 
2381874; 
2381897; 
2381919; 
2381951; 
2381979: 
2381994; 
2382018; 
2382030; 
2382175; 
2382073; 
2382107; 
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583651, 
583651. 
583644. 
583639, 
583634, 
583629. 
583633. 
583645, 
583649. 
583648. 
583641, 
583626, 
583590. 
583561. 


2382120;  583552,  2382135;  583546. 
2382153;  583536,  2382180;  583529, 
2382214; 583523, 2382238;  583523. 
2382239;  583518.  2382254;  583517. 
2382264;  583517.  2382276;  583518. 
2382287; 583521,  2382299;  583528. 
2382305; 583535. 2382312; 583535, 
2382313;  583535.  2382319; 583531. 
2382326;  583523.  2382334; 583522. 
2382334;  583511,  2382337;  return  to 
starting  point. 

(ii)  Note:  Map  73  follows: 


Map  73  Unit  4  -  Mariscus  pennatiformis  -  a 


Critical  Habitat  Unit  4 

IfTTTTI  Critical  Habitat  for 

Mariscus  pennatiformis  -  a 

v    Elevation  (500-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 
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(74)  Oahu  ^—Mariscus  pennatifonnis — 
b  (170  ha;  421  ac) 

(i)  Unit  consists  of  the  followi^ig  35 
boundary  points:  Start  at  588047, 
2380182; 588144,  2379979;  588144, 
2379793:  588131,  2379665;  588157, 
2379510; 588165,  2379390;  588165. 


2379280;  588165,  2379231;  588134,  2379581; 586286,  2379678;  586242, 

2379169; 588090.  2379090;  587997,  2379771; 586308,  2379948;  586428, 

2379063; 587874,  2379063;  587732,  2380089; 586557,  2380147;  586721, 

2379068;  587617,  2379059;  587436,  2380160;  586889,  2380186;  587127, 

2379094;  587325.  2379169:  587179.  2380200; 587295, 2380208; 587508, 

2379192;  587029,  2379276;  586874,  2380222; 587614,  2380222;  587817, 

2379329;  586799,  2379342;  586764,  2380178;  return  to  starting  point. 

2379364;  586653,  2379452;  586503,  (ii)  Note:  Map  74  follows:   • 


(75)  Oahu  4 — Melicope  pallida — a  (854 
ha;  2,111  ac) 

(i)  Unit  consists  of  the  following  60 
boundary  points:  Start  at  589777. 
2380936;  589797.  2380951;  589984. 
2380951; 590370.  2380907;  590625. 
2380855; 590896.  2380791:  591007. 
2380799; 591152.  2380764;  591657. 
2380042;  591778.  2379883;  591708. 


2379867; 
2379887; 
2379927; 
2379946; 
2379972; 
2380033: 
2380083; 
2380093; 
2380233; 


591489. 
590645. 
589996. 
589851. 
589084. 
587823. 
587377. 
586901, 
586079, 


2379879; 
2379923; 
2379927; 
2379932; 
2379988; 
2380058; 
2380073; 
2380138; 
2380388; 


590896, 
590318, 
589850, 
589475. 
588459, 
587497, 
587131. 
586520. 
585871, 


2380488; 
2380534; 
2381315; 
2381586; 
2381891; 
2382157; 
2382653; 
2382873; 
2382708; 


585869. 
585548. 
585107. 
584977, 
584777, 
584716, 
584812, 
585177. 
585653, 


2380479; 
2380889; 
2381481; 
2381806; 
2381997; 
2382428; 
2382818; 
2382808; 
2382648; 


585809, 
585238, 
585052, 
584872, 
584726, 
584736, 
584992, 
585443, 
585734. 
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2382583; 585794,  2382473;  585889, 
2382302; 586009, 2382202;  586281, 
2381985;  586535,  2381886;  586896, 


2381796;  587227,  2381611;  587617, 
2381441;  587888,  2381320;  588459, 
2381180;  588619,  2381120;  589010, 


2381065;  589376.  2381000;  return  to 
starting  point. 

(ii)  Note:  Map  75  follows: 


Map  75    UnLt  4 -Melicope  pallida -a 


Critical  Habitat  Uiiit  4 

mini  Critical  Habitat  for 

Melicope  pallida  -  a 

Elevation  (500-ft  contours) 

Major  Road 

/N/  Coastline 


(76)  Oahu  4—Nemudia  angulata—b  (90  2382903;  585296,  2382829;  586055, 

ha; 222  ac)  2382495;  585203, 2381848;  585000, 

(i)  Unit  consists  of  the  following  8  2381829;  584778,  2382033;  584648, 
boundary  points:  Start  at  584778, 


2382255;  584740,  2382533;  return  to 
starting  point. 

(ii)  Note:  Map  76  follows: 
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(77)  Oahu  4 — Neraudia  angulata — c 
(298  ha;  736  ac) 

(i)  Unit  consists  of  the  following  14 
boundary  points:  Start  at  590133, 


2381342;  590967, 2381106;  591416. 
2380304;  591694,  2379888;  590985, 
2379908;  590605,  2379986;  590337, 
2380011;  589953,  2380039; 589541, 
2380039;  588997, 2380062;  589266, 


2381566;  589328,  2381633;  589651, 
2381572;  590151,  2381490;  return  to 
starting  point. 

(ii)  Note:  Map  77  follows: 
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Map  77    Unit  4-  Neraudia  angulata  -  c 


Critical  Habitat  Unit  4 

irnm  Cntical  Habitat  for 

Neraudia  angulata  -  c 

Elevation  (500-ft.  contours) 
/\/  Major  Road 
/V  Coastline 


(78)  Oahu  A— Neraudia  angulata— d  (33  2377760;  586668,  2377728;  5866^0, 

ha; 81  ac)  2377693;  586618,  2377681;  586569, 

(i)  Unit  consists  of  the  following  54  2377711;  586502,  2377740;  586421, 

boimdary  points:  Start  at  586062,  2377765;  586381,  2377738;  586339, 

2378210; 586099,  2378126;  586119,  2377711; 586299.  2377676;  586255, 

2378071; 586119, 2378029; 586159,  ,  2377659;  586215, 2377676; 586159. 

2377987; 586297, 2377953;  586383.  '  2377721; 586104, 2377760;  586067, 

2377948; 586497,  2377955;  586574,  2377792; 586170,  2377800;  585986, 

2377955;  586606,  2377950;  586606.  2377834;  585941, 2377856;  585865. 

2377911; 586603. 2377854;  586603.  2377866;  585795.  2377859;  585736. 

2377812; 586628. 2377790;  586653.  2377844; 585627.  2377849;  585504. 


2377854;  585368,  2377827;  585321, 
2377834;  585333,  2377856;  585373. 
2377859; 585511.  2377889;  585623, 
2377921; 585672,  2377938;  585677, 
2377982;  585667,  2378019;  585657, 
2378104;  585657,  2378103; 585682, 
2378170; 585724,  2378225; 585793, 
2378279;  585889,  2378321;  585954. 
2378299;  586030,  2378259;  return  to 
starting  point. 

(ii)  Note:  Map  78  follows: 
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Map  78    Unit  4  -  Neraudia  angulata  -  d 


Critical  Habitat  Unit  4 

lilllll  Critical  Habitat  for 

Neraudia  angulata  -  d 

V    Elevation  (500-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 


(79)  Oahu  *— Neraudia  angulata— e  (40  2377235;  588539,  2377142;  588500, 

ha;98ac)  2377073:588041,2376971:588335, 

(i)  Unit  consists  of  the  following  36  2376914;  588275,  2376893;  588194. 

boundary  points:  Start  at  587733,  2376911;  588152.  2376980;  588137. 

2377543; 587811, 2377534;  587910,  2377091; 588080,  2377181;  587991, 

2377510; 587991,  2377480;  588125,  2377253; 587925,  2377271;  587847, 

2377444; 588215.  2377414;  588302,  2377265; 587841,  2377196;  587832, 

2377369; 588425,  2377291;  588473,  2377127; 587781,  2377104;  587727. 


2376971; 587670.  2376950; 587625, 
2376968; 587574,  2377022;  587508, 
2377103; 587475, 2377262;  587475, 
2377315; 587493,  2377375;  587520. 
2377441; 587547, 2377480; 587592, 
2377525; 587673,  2377552;  return  to 
starting  point. 

(ii)  Note:  Map  79  follows: 


Federal  Register /Vol.  68,  No.  116/Tuesday,  June  17,  2003 /Rules  and  Regulations 


36159 


Map  79    Unit  4  -  Neraudia  angulata  -  e 


(80)  Oahu  4 — Nototrichium  humile~h  2381085;  586307,  2381023;  586159, 

(230  ha;  568  ac)  2381010;  586052, 2381030;  585973, 

(i)  Unit  consists  of  the  foUowing  60  2381058;  585859,  2381137;  585773, 

boundary  points:  Start  at  586045,  2381237;  585732,  2381333;  585721, 

2382855;  586039,  2382820;  586045,  2381406;  585759.  2381536; 585783, 

2382834;  586658,  2382294;  586720.  2381629;  585835,  2381746;  585866, 

2382235;  586802, 2382184; 586833,  2381870;  585866, 2381994; 585842, 

2382084;  586826,  2381980;  586761.  2382049;  585769.  2382137;  585756. 

2381863;  586692,  2381770; 586672.  2382142;  585518, 2382211; 585257. 

2381688;  586627, 2381574; 586613,  2382266;  584961, 2382349;  584809, 

2381419; 586606, 2381330;  586589.  2382424; 584809, 2382462;  584830. 

2381251;  586558.  2381192;  586437,  2382504; 584899,  2382583;  584933. 


2382617; 584950, 2382652;  584950, 
2382672; 584919, 2382693; 584875, 
2382721; 584830,  2382741;  584809, 
2382793; 584809,  2382844;  584840, 
2382910;  584871,  2382975;  584864, 
2383037;  584823,  2383068;  584802, 
2383113; 584813, 2383154; 584857, 
2383264; 584906, 2383326;  584974, 
2383330; 585119. 2383295;  585257, 
2383244; 585508,  2383141;  return  to 
starting  point. 

(ii)  Note:  Map  80  follows: 
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Map  80    Vnit  4 -NototrichiumhumUe-b 


Critical  Habitat  Unit  4 

mni  Critical  Habitat  for 

Nototrichium  humile  -  b 

Elevation  (500-ft.  contours) 
/\/   Major  Road 
/N/  Coastline 


(81)  Oahu  4 — Nototrichium  humile — c 
(237  ha:  586  ac) 

(i)  Unit  consists  of  the  following  29 
boundary  points:  Start  at  590280, 
2381435;  591017,  2381472:  591362, 
2381456;  591601,  2381407;  591990. 


2381289; 592541.  2381079;  592785,  2380519; 590693. 2380657;  590555, 

2380977;  592829,  2380868;  592829,  2380677;  590227,  2380722;  590138, 

2380803; 592776.  2380617;  592683,  2380750; 590134,  2380815;  590166, 

2380333:  592655,  2380260;  592582,  2380937; 590154, 2381139; 590190, 

2380195; 592485,  2380175;  592351.  2381221; 590207, 2381322;  590235, 

2380187;  592087,  2380232;  591844,  2381423;  retiun  to  starting  point. 

2380300;  591471 ,  2380398;  591 102,  (ii)  Note:  Map  81  follows: 
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Map  81  Vnit  4 -Nototrichium  humile -c 


Elevation  (500-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 


(82)  Oahu  4 — Nototrichium  humile — d 
(30  ha;  75  ac) 

(i)  Unit  consists  of  the  following  62 
boundary  points:  Start  at  586425, 
2377484;  586427,  2377501;  586520, 
2377552;  586563, 2377551;  586598, 
2377533; 586651,  2377487;  586658, 
2377456; 586656,  2377428;  586593, 
2377382; 586567, 2377321; 586581, 
2377258; 586602,  2377207;  586616, 
2377142; 586623. 2377093;  586669, 
2376975;  586688,  2376938;  586693, 


2376910 
2376875 
2376835 
2376800 
2376753 
2376696 
2376651 
2376575 
2376511 
2376481 
2376442 
2376453 
2376518 


; 586688, 
; 586674, 
; 586700, 
; 586700. 
; 586677. 
; 586667. 
; 586646. 
; 586653. 
; 586663. 
; 586712, 
; 586686, 
; 586563. 
; 586379, 


2376891; 
2376860; 
2376824; 
2376763; 
2376744; 
2376665; 
2376614; 
2a76544; 
2376498; 
2376454; 
2376439; 
2376482; 
2376561; 


586679. 
586676, 
586712, 
586690, 
586679, 
586653, 
586653, 
586653, 
586688, 
586712, 
586635, 
586477, 
586367, 


2376581;  586353, 2376609 
2376626;  586342, 2376658 
2376709; 586372, 2376744 
2376795;  586355.  2376812 
2376826; 586309, 2376845 
2376863;  586288.  2376886 
2376905;  586295.  2376940 
2377031; 586337.  2377100 
2377159;  586348. 2377258 
2377389; 586404.  2377456; 
starting  point. 

(ii)  Note:  Map  82  follows: 


586339. 
586358, 
586367. 
586327. 
586295. 
586292, 
586316, 
586337. 
586374, 
return  to 
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Map  82    Unit  4  -  Noiotrichium  humUe  -  d   . 


Critical  Habitat  Unit  4 


imill  Critical  Habitat  for 

Nototrichium  humile  -  d 

\     Elevation  (500-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 


0.5 

3r 


IS   Milo 
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(83)  Oahu  4 — Peucedanum 
sandwicense — a  (75  ha;  186  ac) 

(i)  Unit  consists  of  the  following  100 
boundary  points:  Start  at  585425, 
2376724; 585534,  2376705;  585646. 
2376668; 585722,  2376612;  585771, 
2376573; 585821, 2376550;  585890. 
2376523; 585926, 2376540;  585969. 
2376596; 585999.  2376645;  586035, 
2376695; 586137.  2376718;  586200, 
2376784;  586206.  2376860;  586216. 
2376932;  586253. 2377015;  586256, 
2377127; 586266.  2377186;  586274, 
2377236; 586243, 2377278;  586203, 
2377338; 586236,  2377367;  586266, 
2377427; 586286,  2377509;  586266, 
2377582; 586239.  2377654;  586140. 
2377737; 586012,  2377816;  585910, 


2377852; 585831.  2377846;  585758.  2377021;  586388,  2376992;  586342, 

2377842; 585712.  2377852;  585682.  2376972; 586335, 2376942;  586394, 

2377872; 585831,  2377888;  585887,  2376912; 586464,  2376903;  586520, 

2377905; 585926,  2377911;  586012,  2376883;  586602,  2376820;  586645, 

2377888; 586071,  2377869;  586121,  2376790; 586645,  2376734;  586642, 

2377806; 586157,  2377780;  586223,  2376639; 586642,  2376556;  586642, 

2377747; 586279,  2377743;  586335,  2376474; 586609,  2376418;  586546, 

2377773; 586371,  2377816;  586421,  2376375; 586450,  2376355;  586352, 

2377846; 586477,  2377836;  586487,  2376299; 586312,  2376266;  586193, 

2377819; 586474,  2377789;  586454,  2376246; 586045,  2376240;  585893, 

2377760; 586431,  2377743:  586398,  2376273; 585847, 2376273;  585778, 

2377727; 586378.  2377681;  586342.  2376260; 585590,  2376243;  585511, 

2377641; 586365. 2377559;  586365.  2376256; 585425,  2376306;  585362, 

2377529; 586371,  2377417;  586378,  2376368; 585326,  2376434;  585280, 

2377358; 586404,  2377302;  586404,  2376550; 585250, 2376629;  585240, 

2377265; 586404, 2377259;  586399,  2376698; 585240.  2376764;  585273. 

2377257; 586368, 2377212;  586348,  2376790;  585313,  2376790;  return  to 

2377163;  586345,  2377074;  586414,  starting  point. 

2377054;  586431 ,  2377038;  586424,  (ii)  Note:  Map  83  follows: 
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Map  83    Unit  4  -  Peucedanum  sandwicense  -  a 


Critical  Habitat  Unit  4 


Critical  Habitat  for         »  o*  ' 
Peucedanum  sandwicense  -  a 

Elevation  (500-ft.  contours) 
Major  Road 
/V  Coastline 


(84)  Oahu  4 — Phyllostegia  hirsuta — a 
(114  ha;  282  ac) 

(i)  Unit  consists  of  the  following  75 
boundary  points:  Start  at  588849, 
2378699;  588837,  2378713;  588731, 
2378766; 588729, 2378762;  568606, 
2378831; 588478, 2378811; 588296, 
2378786;  588179,  2378678;  588110, 
2378315; 588105,  2378060;  588218, 
2377868; 588463, 2377750; 588677, 
2377723; 588684,  2377709;  588691, 
2377689;  588691,  2377688;  588708, 
2377657; 588735,  2377626;  588736, 
2377625;  588762,  2377601;  588787, 
2377570; 588816,  2377534;  588848, 


2377484;  588857,-2377459;  588858,  2379066;  589269,  2379008:  589288, 

2377458;  588877,  2377428;  588894,  2379001; 589286. 2379001;  589285. 

2377402; 588911,  2377378;  588912,  2379001; 589276, 2378998;  589275. 

2377378;  589020,  2377256;  589028,  2378998; 589245,  2378974;  589217, 

2377236;  589171,  2377144;  589039,  2378943;  589164.  2378898;  589149. 

2377141;  589026,  2377130;  588768.  2378886;  589123,  2378879;  589060,. 

2377229; 588439,  2377308;  588125,  2378862;  589009,  2378857;  588910, 

2377421;  587997,  2377514;  587864,  2378852; 588910,  2378851;  588899. 

2377696;  587791,  2377873;  587791,  2378848; 588898,  2378848:  588887, 

2378138; 587791, 2378285;  587845,  2378841; 588887. 2378840;  588862, 

2378487;  587845,  2378561;  587741,*  2378802;  588851,  2378772;  588851, 

2378747; 587732, 2378978;  587958,  2378763; 588851, 2378746;  588855, 

2379062;  588360,  2379076;  588542,  2378710;  return  to  starting  point. 

2379091;  588860,  2379052;  588866.  (ij)  N^te:  Map  84  follows: 
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Map  84    Unit  4  -  Phyllostegia  hirsuta  -  m 


Critical  Habitat  Unit  4 

imill  Critical  Habitat  for 

Phyllostegia  hirsuta  -  a 

Elevation  (500-ft  contours) 
/\/  Major  Road 
/V    Coastline 


S   Miia 


0     0.5     I 


1.5  Kiiomcien 


(85)  Oahu  4— Phyllostegia  kaalaensis—       2381554;  584436,  2381550;  584371, 

a  (57  ha;  141  ac)  2381612;  584327.  2381649;  584276. 

(i)  Unit  consists  of  the  following  79  2381666;  584225.  2381663;  584153. 

boundary  points:  Start  at  583531.  2381642;  584129,  2381707;  584085, 

2382445; 583582.  2382469;  583735,  2381741; 584024,  2381741;  583993. 

2382475; 583912.  2382492;  584051,  2381720; 583976.  2381676;  583959. 

2382414; 584180.  2382380;  584235.  2381663; 583925.  2381663;  583895, 

2382373;  584358.  2382316;  584293.  2381690;  583864.  2381703;  583827, 

2382251; 584242,  2382203;  584245.  2381731; 583800,  2381765;  583772, 

2382149;  584289.  2382118;  584378,  2381816; 583762.  2381884;  583687. 

2382101;  584415,  2382077; 584436,  238U)21;  583629.  2381945;  583630. 

2382170; 584388.  2381986;  584371,  2381951; 583633,  2381969;  583638, 

2381928; 584381,  2381877;  584439,  2381979; 583645.  2381993;  583645, 

2381805; 584510,  2381724;  584572,  2381994; 583649,  2382013;  583649. 

2381629;  584561,  2381574;  584504,  2382018;  583648,  2382029;  583647. 


2382030; 583641.  2382045;  583640, 
2382045; 583626.  2382059;  583625, 
2382059;  583610,  2382073;  583590,' 
2382091; 583570,  2382107;  583561. 
2382120; 583552, 2382135;  583546, 
2382153; 583536, 2382180;  583529, 
2382214; 583523.  2382238;  583523, 
2382239; 583518,  2382254;  583517, 
2382264; 583517, 2382276;  583518, 
2382287; 583521,  2382299;  583528, 
2382305; 583535,  2382312;  583535, 
2382313; 583535,  2382317;  583544, 
2382316;  583592,  2382339;  583582, 
2382377;  return  to  starting  point, 
(ii)  Note:  Map  85  follows: 
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Map  85  Unit  4  -  Phyllostegia  kaalaensis  -  a 


/\/  Major  Road 
/V  Coastline 


(86)  Oahu  4 — Phyllostegia  kaalaensis — 
b  (589  ha;  1,455  ac) 

(i)  Unit  consists  of  the  following  58 
boundary  points:  Start  at  585195, 
2382431; 585205,  2382373;  585239, 
2382339;  585396.  2382316;  585467, 
2382316; 585538, 2382299;  585613, 
2382234; 585657, 2382142;  585688, 
2382081;  585766,  2381992;  585778, 
2381927;  588229,  2381124;  589161. 
2381146;  588965.  2379889;  588943. 


2379824; 588164,  2379867;  585976.  2381598; 584817,  2381652 

2380322; 585455,  2380474;  585471,  2381707;  584882.  2381758 

2381065; 585447,  2381088;  585402,  2381809;  584848,  2381904 

2381112; 585385, 2381142;  585375,  2381965; 584766,  2382006 

2381176; 585331,  2381200;  585304,  2382091; 584749.  2382128 

2381244; 585260,  2381251;  585222,  2382173; 584685,  2382241 

2381248; 585202. 2381203;  585151.  2382292; 584766.  2382370 

2381173; 585107. 2381197;  585062,  2382438; 584838,  2382489 

2381244; 585001,  2381265;  584960,  2382530; 585025,  2382581 

2381305; 584960,  2381363;  584909,  2382581; 585175.  2382540; 

2381390;  584858,  2381431;  584851,  starting  point. 

2381516;  584889,  23«1571;  584845,  (ii)  Note:  Map  86  follows: 


584841. 
584882, 
584865, 
584766, 
584702, 
584702, 
584773, 
584919. 
585083. 
return  to 
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Map  86    Unit  4  -  Phyllosiegia  kaalaensis  -  b 


ffMI  Critical  Habitat  for 

Phyllostegia  kaalaensis  -  b 

Elevation  (500-ft  contours) 

/\/  Major  Road 

/\/  Coastline 
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(87)  Oahu  4 — Phyllostegia  kaalaensis- 
(123  ha;  317  ac) 

(i)  Unit  consists  of  the  following  6 
boundary  points:  Start  at  589983, 


2379802; 590157.  2380582;  590915, 
2380104; 591695,  2380279;  591348. 
2379629;  590157,  2379781;  return  to 
starting  point. 


(ii)  Note:  Map  87  follows: 


(88)  Oahu  ^^—Phyllostegia  kaalaensis—  2378026;  586410,  2377988;  586372. 

d(28ha;69ac)  2377946;  586391,  2377851;  586364, 

(i)  Unit  consists  of  the  following  24  '  2377824;  586292,  2377767;  586151, 

boundary  points:  Start  at  586029,  2377809;  586105,  2377847;  586037, 

2378224; 586338,  2378174;  586402,        .  2377893; 585972,  2377931;  585843. 

2378136; 586433,  2378075;  586437,  2377908;  585744,  2377912;  585698, 


2377946; 585694, 2378052;  585668, 
2378121;  585652,  2378201; 585691, 
2378273; 585789, 2378323;  585896, 
2378353;  585961,  2378315;  return  to 
starting  point. 

(ii)  Note:  Map  88  follows: 
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Map  88    Unit  4  -  Phyilostegia  kaalaensis  -  d 


(89)  Oahu  4 — Phyilostegia  kaalaensis — 
e  (16  ha;  39  ac) 

(i)  Unit  consists  of  the  following  20 
boundary  points:  Start  at  586900, 
2377643;  586901,  2377642;  586889, 


2377636; 586880,  2377632;  586685, 
2377514; 586685, 2377503;  586677, 
2377497;  586668, 2377496;  586612, 
2377415; 586592,  2377326;  586593, 
2377324; 586590,  2377318;  586579, 
2377274; 586326,  2377285;  586348, 


2377411; 586438,  2377509;  586507, 
2377643; 586540, 2377810;  586637. 
2377900;  586905,  2377647;  return  to 
starting  point. 

■  (ii)  Note:  Map  89  follows: 
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(90)  Oahu  4 — Plantago  princeps — a  (15 
ha;  37  ac) 

(i)  Unit  consists  of  the  following  33 
boundary  points:  Start  at  583649, 
2382009;  583774,  2381990;  583830, 
2381756;  584042,  2381856;  584265, 
2381711; 584242,  2381633;  584075, 


2381589; 
2381676; 
2381711; 
2381742; 
2381773; 
2381789; 
2381806; 
2381847; 


583819, 
583672, 
583652, 
583651, 
583651. 
583651. 
583649, 
583642, 


2381566; 
2381685; 
2381731; 
2381757; 
2381774; 
2381805; 
2381820; 
2381874; 


583676, 
583659. 
583651, 
583651, 
583651. 
583651. 
583644. 
583639, 


2381896;  583638.  2381897;  583634, 
2381907; 583631.  2381919;  583629. 
2381930;  583629.  2381945;  583630, 
2381951; 583633.  2381969;  583638, 
2381979;  583645. 2381993;  583645, 
2381994;  return  to  starting  point. 

(ii)  Note:  Map  90  follows: 
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Map  90    Unit  4  -  Plantago  princeps  -  a 


lllllll  Critical  Habitat  for 

Plantago  princeps  -  a 

.,     Elevation  (500-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 
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(91)  Oahu  A— Plantago  princeps— b  (53   2380918;  585786,  2380806;  585636, 

ha:  130  ac)  2380648;  585535,  2380529;  585522, 

(iXUnit  consists  of  the  following  103  2380526;  585525.  2380496;  585675, 

boundary  points:  Start  at  585306,  2380429;  585698,  2380393;  585835. 

2380537; 585297.  2380570;  585300,  2380275; 585966,  2380171;  586081, 

2380580; 585303,  2380592;  585309.  2380063; 586216,  2379998;  586255. 

2380613; 585315,  2380636;  585327.  2379886; 586259.  2379805;  586166. 

2380677; 585338,  2380712;  585339,  2379736; 585997.  2379759;  585835. 

2380712;  585344,  2380738;  585346.  2379824; 585685. 2379836;  585615. 

2380754; 585345.  2380767;  585345,  2379836; 585621,  2379827;  585482, 

2380779; 585348,  2380789;  585348.  2379787; 585547.  2379830;  585547. 

2380790; 585344,  2380798;  585344,  2379831; 585548,  2379831;  585558, 

2380799;  585338.  2380802;  585329.  2379891; 585558.  2379892;  585557, 

2380804; 585328.  2380804;  585308.  2379892; 585548. 2379922;  585550. 

2380806; 585279.  2380811;  585245.  2379928;  585550.  2379929;  585549. 

2380818; 585228.  2380821;  585222.  2379929; 585549.  2379930;  585548. 

2380825; 585222.  2380826;  585273.  2379930; 585547.  2379930;  585546. 

2380841;  585474.  2380914;  585671.  2379929; 585545.  2379931;  585539. 

2380987; 585774.  2380979;  585798.  2379943;  585531.  2379963;  585523. 


2379982;  585522.  2379982;  585511. 
2380001;  585498.  2380021; 585488. 
2380040; 585483. 2380053;  585478. 
2380071;  585475.  2380089;  585476. 
2380103;  585474.  2380125;  585474, 
2380128; 585472, 2380137;  585468. 
2380149;  585465.  2380160;  585461. 
2380173; 585457. 2380185;  585456. 
2380203; 585456.  2380223;  585459. 
2380252; 585459. 2380269;  585456. 
2380281; 585451. 2380295;  585443, 
2380310;  585430.  2380325;  585430. 
2380326;  585408,  2380344;  585393. 
2380361;  585375.  2380388;  585364. 
2380407;  585353.  2380428;  585342, 
2380452; 585330. 2380478;  585322. 
2381797; 585318.  2380512;  585308, 
2380533;  return  to  starting  point. 

(ii)  Note:  Map  91  follows: 
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Map  91  Unit  4  -  Plantago  princeps  -  h 


(92)  Oahu  4 — Saniculq  mariversa — a  (7 
ha;  1 7  ac) 

(i)  Unit  consists  of  the  following  41- 
boimdary  points:  Start  at  584679. 
2379459;  584686.  2379451;  584711. 
2379404; 584703,  2379389;  584671, 
2379369; 584614. 2379339;  584561. 
2379299; 584536. 2379282; 584467, 


2379252; 584407,  2379220;  584349.  2379060; 583877.  2379061:  583947, 

2379185;  584305,  2379157;  584272.  2379131; 583977, 2379150;  584086. 

2379145; 584188.  2379132;  584133.  2379180: 584226. 2379210;  584256. 

2379110;  584043,  2379088;  584011.  2379210; 584326,  2379230:  584327. 

2379043; 583988. 2379005;  583966.  2379230;  584417.  2379290:  584526. 

2378990; 583936,  2378985;  583876.  2379330; 584527.  2379330;  584557, 

2378960; 583839.  2378973;  583836.  2379350; 584657.  2379450;  584667. 

2378998;  583835,  2379022;  583854.  2379460;  return  to  starting  point. 

2379060;  583876.  2379060;  58^77.  (ii)  Note:  Map  92  follows: 
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(93)  Oahu  4 — Sanicula  mariversQ — b  (6       2379259 


ha;  15  ac) 

(i)  Unit  consists  of  the  following  23 
boundary  points:  Start  at  589618, 
2379132;  589854,  2379223;  590128. 


2379191 
2379145 
2379141 
2379104 
2379099 


590218, 2379199;  590191.  2379095; 589881.  2379089;  589839, 

590084. 2379149; 590076.  2379075;  589839.  2379074;  589806. 

590067.  2379142;  590066,  2379068;  589790.  2379069;  589787, 

590039,  2379117;  590020,  2379069;  589747,  2379069;  589709. 

590012.  2379101;  589944.  2379066;  return  to  starting  point. 

589907.  2379095;  589906.  (ii)  Note:  Map  93  follows: 
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Map  93  Unit  4  -  Sanicula  mariversa  -  h 


(94)  Oahu  4 — Sanicula  mariversa — c  (25 
ha;  61  ac) 

(i)  Unit  consists  of  the  following  88 
boundary  points:  Start  at  586207, 
2376926; 586193.  2376956;  586223. 
2377006;  586254, 2377017;  586277, 
2377004;  586255. 2376972;  586259. 
2376901; 586261.  2376860;  586261, 
2376842;  586298,  2376818;  586316, 
2376808; 586300,  2376783;  586275. 
2376759; 586272,  2376738;  586272, 
2376692; 586273.  2376654;  586268. 
2376631; 586241,  2376652;  586200, 
2376659; 586162. 2376649;  586136, 
2376633;  586082,  2376633;  586039, 
2376593;  586011,  2376533;  586005, 


2376472;  585975, 2376466; 585966,  2375941; 585719, 2376014;  585721, 

2376447;  585962,  2376420; 585936,  2376068;  585726, 2376111; 585723, 

2376400;  585928, 2376382; 585928,  2376172;  585721, 2376216; 585714, 

2376361;  585944,  2376343;  585948,  2376259; 585718, 2376332;  585700, 

2376325; 585948, 2376300; 585939.  2376370: 585669,  2376415;  585648, 

2376293; 585914,  2376293;  585878,  2376438; 585664,  2376484;  585687. 

2376298; 585855.  2376298;  585819,  2376509; 585680,  2376558;  585671, 

2376282; 585805,  2376250;  585807,  2376575; 585685,  2376579;  585723, 

2376209;  585800,  2376163;  585798,  2376577; 585791,  2376558:  585848, 

2376102; 585791,  2376045;  585773,  2376541;  585911,  2376525;  585937, 

2376004;  585766,  2375966;  585777,  2376531; 585984,  2376591;  586007, 

2375927; 585746,  2375871;  585712,  2376665; 586028, 2376683;  586082, 

2375825;  5^5700,  2375789;  585648,  2376686; 586136, 2376699;  586166, 

2375707; 585601,  2375655;  585181,  2376711; 586182,  2376751;  586200, 

2375180; 585083, 2375264; 585553,  2376777;  586209,  2376817;  return  to 

2375761;  585592,  2375809;  585632,  starting  point. 

2375845;  585664,  2375896;  585673,  (ii)  Note:  Map  94  follows: 
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Map  94    Unit  4  -  Sanicula  mariversa  -  c     ^ 


lllllll  Critical  Habitat  for 

Sanicula  mariversa  -  c 

Elevation  (500-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


0     OS      I      1.5   Kilomelen 


(95)  Oahu  \—Schiedea  hookeri—b  (711  2381731;  587656.  2381348;  587656. 

ha;  1,756  ac)  2381345;  588119,  2381369;  590050, 

(i)  Unit  consists  of  the  following  37  238U08;  589819.  2379466;  589452, 

boundary  points:  Start  at  585348.  2379514;  589308,  2379532;  589228. 

2380789;  585645,  2381015;  585688.  2379500;  589029,  2379532; 588401, 

2381163;  585739, 2381171; 585894,  2379630;  587999, 2379702; 587612. 

2381417;  585985.  2381572;  586082,  2379785;  587612.  2379793; 587384. 

2381691; 586191. 2381756;  586314.  2379814; 586747.  2379937; 586309, 


2380060;  586081,  2380114;  585767, 
2380205;  585499,  2380313;  585383, 
2380444;  585318,  2380559;  585331, 
2380689;  585338,  2380712;  585339, 
2380712; 585344,  2380738;  585346, 
2380754; 585345,  2380767;  585345, 
2380779;  return  to  starting  point. 

(ii)  Note:  Map  95  follows: 
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Map  95    Unit  4  -  Schiedea  hookeri  -  h 


KahanahaUd 


...KBiaau   .../      .■•';..-■■,.-■' 
'  Kmmu  ..■ ,  J^^"*^ 


Critical  Habitat  Unit  4 

lllllll  Critical  Habitat  for 

Schiedea  hookeri  -  b 

\/  Elevation  (500-ft.  contours) 

A/  Major  Road 

/x/  Coastline 


(96)  Oahu  4- 
ha;  612  ac) 


-Schiedea  hookeri — c  (247 


(i)  Unit  consists  of  the  following  109 
boimdary  points:  Start  at  586341, 
2377892; 586395, 2377926;  586472, 
2377998;  586539,  2377993;  586654, 
2377965; 586664,  2377897;  586654, 
2377768;  586640,  2377566;  586621, 
2377369; 586597,  2377138;  586606, 
2376989; 586635,  2376797;  586683, 
2376692; 586659, 2376572;  586611, 
2376451; 586568, 2376418;  586462, 
2376351;  586204,  2376318;  586175, 
2376255; 585995, 2375312;  585867, 
2375366;  585760,  2375443;  585723, 
2375506; 585727, 2375589;  585800, 
2375669; 585900, 2375779;  585936, 
2375813; 585930, 2375906;  585870, 
2375979; 585900,  2376066;  585903, 


2376149; 585860, 2376212;  585797, 
2376231;  585767, 2376169; 585717, 
2376116;  585693.  2376033;  585660, 
2375953; 585567, 2375799; 585497. 
2375719;  585403,  2375623;  585290, 
2375553; 585213,  2375496;  585120, 
2375363; 585044, 2375283;  584960, 
2375173;  584867,  2375116;  584830, 
2375070;  584837,  2375006;  584817, 
2374953; 584764, 2374923;  584647, 
2374886; 584554,  2374933;  584477, 
2374946; ^84427,  2375016;  584467. 
2375153; 584524. 2375320;  584634, 
2375486; 584794, 2375649;  584894, 
2375779; 584984,  2375823;  585097, 
2375906; 585283, 2375989;  585403, 
2376086; 585383, 2376189; 585287, 
2376292; 585174,  2376389;  585100, 
2376502; 585037,  2376662;  585064, 


2376869;  585067, 2376959;  585047. 
2377042;  585097,  2377175;  585170, 
2376985;  585227,  2376932;  585362, 
2376832;  585396, 2376821;  585549, 
2376768; 585790,  2376716;  585939, 
2376730; 586073. 2376740;  586145, 
2376807; 586174, 2376884;  586174. 
2376965;  586184,  2377081;  586184, 
2377263; 586193, 2377417;  586236, 
2377600;  586107,  2377672;  585914, 
2377734; 585770, 2377748; 585680, 
2377807;  585653,  2377810;  585498, 
2377832; 585520,  2377883;  585631, 
2377934;  585700,  2377952;  585717. 
2377986;  585661,  2378033;  585627. 
2378089;  585653,  2378166;  585708, 
2378230; 585807, 2378264;  585897. 
2378303; 586051,  2378286;  586141, 
2378217; 586167, 2378106;  586145. 
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2378012;  586179.  2377943;  586239, 
2377909;  return  to  starting  point. 


(ii)  Note:  Map  96  follows: 


(97)  Oahu  4— Sc/ijedea  hookeri—d  (31 
ha;  78  ac) 

(i)  Unit  consists  of  the  following  25 
boundary  points:  Start  at  587754, 
2377619; 587985,  2377441;  588235, 
2377417; 588403,  2377355;  588566. 


2377283; 588643, 2377196;  588614, 
2377167; 588470,  2377095;  588427, 
2377047;  588355.  2376994;  588288, 
2376985;  588230.  2377033;  588172, 
2377162; 588163, 2377220;  588095, 
2377292; 587990,  2377302;  587870, 


2377297; 587826, 2377196;  587788, 
2377105;  587740.2377047;  587653. 
2376994;  587596,  2377066;  587577. 
2377177; 587562, 2377283; 587543, 
2377379;  return  to  starting  point. 

(ii)  Note:  Map  97  follows: 
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36177 


(98)  Oahu  4—Schiedea  kaalae—a  (425 
ha;  151  ac) 

(i)  Unit  consists  of  the  following  77 
boundary  points:  Start  at  585318, 
2380589;  585359,  2380791;  585317, 
2380901;  585201,  2381075;  585118, 
2381169; 585045, 2381260;  584989, 
2381336;  584997, 2381334; 584903, 
2381389;  584744,  2381502;  584542, 
2381618;  584429, 2381669;  584252, 
2381704;  584107,  2381768;  584010, 
2381816; 583957,  2381814;  583919, 
2381792; 583898, 2381781;  583852, 
2381806;  583817,  2381816;  583774, 


2381800; 583742,  2381795;  583702,  2382286; 585752,  2382241;  585768, 

2381846; 583688,  2381956;  583691,  2382198; 585824, 2382023;  585886, 

2382045; 583643, 2382066;  583616,  2381779;  585980,  2381556;  586066, 

2382109;  583586,  2382157;  583573,  2381360;  586117,  2381263;  586160, 

2382233; 583565,  2382308;  583551,  2381102; 586187,  2381003;  586185, 

2382361;  583514,  2382383; 583484,  2380994;  586194,  2381018;  587237, 

2382437;  583562,  2382464; 583651,  2380368;  587270,  2380095;  587173, 

2382496; 583766, 2382504; 583903,  2379878;  587172,  2379589;  587188, 

2382493; 583967, 2382455;  584029,  2379357; 587068, 2379293;  586522, 

2382429; 584239,  2382394;  584403,  2379581; 586266,  2379646;  585873. 

2382353; 584543, 2382327;  584645,  2380239;  585834,  2380237;  585753, 

2382327; 584683,  2382348;  584739,  2380262; 585675,  2380288;  585603, 

2382399; 584830,  2382482;  584887,  2380334; 585495, 2380404;  585383, 

2382512;  585005,  2382536;  585351,  2380509;  retiun  to  starting  point. 

2382429;  585717,  2382289;  585716,  (ii)  Note:  Map  98  follows: 
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(99)  Oahu  4— Schiedea  nuttallii—a  (527 
ha;  1,303  ac) 

(i)  Unit  consists  of  the  following  248 
boundary  points:  Start  at  583882. 
2381544;  583879,  2381544;  583760, 
2381566;  583747,  2381571;  583730, 
2381588;  583709,  2381612; 583707, 
2381614:  583694,  2381639;  583685. 
2381655;  583672,  2381685;  583659. 
2381711; 583652, 2381731;  583651, 
2381742:  583651.  2381757; 583651. 
2381773;  583651,  2381789;  583651, 
2381805;  583651,  2381806;  583649, 
2381820;  583644,  2381847; 583642, 
2381874;  583639,  2381896;  583638, 
2381897;  583634,  2381907;  583631, 
2381919;  583629.  2381934;  583630, 
2381951;  583633.  2381969;  583638. 
2381979;  583645.  2381993;  583645, 


2381994; 
2382018; 
2382030; 
2382045; 
2382073; 
2382107; 
2382135; 
2382180; 
2382238; 
2382264; 
2382287; 
2382305; 
2382313: 
2382326; 
2382334; 
2382345; 
2382351; 
2382370; 
2382397; 


583649. 
583648, 
583641, 
583626, 
583590, 
583561, 
583546, 
583529, 
583518. 
583517, 
583521. 
583535, 
583535, 
583523, 
583511, 
583497, 
583477, 
583475, 
583474, 


2382013; 
2382029; 
2382045; 
2382059; 
2382091; 
2382120; 
2382153; 
2382214; 
2382254: 
2382276: 
2382299; 
2382312; 
2382319: 
2382334; 
2382337; 
2382345; 
2382362; 
2382383; 
2382404; 


583649, 
583647. 
583640. 
583610. 
583570, 
583552, 
583536, 
583523, 
583517, 
583518. 
583528, 
583535, 
583531, 
583522, 
583498, 
583486. 
583474. 
583475, 
583474, 


2382405; 
2382411; 
2382421; 
2382430; 
2382454; 
2382494; 
2382339; 
2382190; 
2382190; 
2382303; 
2381813; 
2381203; 
2380574; 
2380579; 
2379230; 
2379133; 
2379576; 
2379851; 
2379804; 


583469, 
583457, 
583435, 
583429. 
583564, 
583766. 
583972, 
584463, 
584670. 
585042, 
585857, 
586229, 
586263, 
588524, 
588163, 
586653, 
586132, 
585856, 
585567, 


2382411; 
2382416; 
2382424; 
2382440; 
2382494; 
2382417; 
2382293; 
2382159; 
2382298; 
2382122; 
2381456; 
2380760; 
2380570; 
2379889; 
2379202; 
2379250; 
2379620; 
2379830; 
2379851; 


583468, 
583443, 
583430, 
583430, 
583605, 
583833, 
584282, 
584546, 
584825, 
585408, 
586121, 
586265, 
586271, 
588546, 
586906, 
586421. 
585877. 
585789. 
585554. 
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2379870; 
2379892: 
2379922: 
2379929; 
2379930; 
2379930: 
2379931: 
2379963: 
2379982: 
2380021; 
2380053: 
2380089: 
2380125: 
2380137; 
2380159; 
2380290: 
2380310: 
2380326; 
2380361; 
2380407; 
2380452; 
2381797; 
2380533; 
2380616; 
2380677; 


585558, 
585557, 
585550, 
585549, 
585548, 
585546, 
585539, 
585523, 
585511, 
585488, 
585478, 
585476, 
585474, 
585468, 
585474, 
585446, 
585430, 
585418, 
585375, 
585353, 
585330, 
585318, 
585305, 
585315, 
585338, 


2379891: 
2379892; 
2379928; 
2379929; 
2379930; 
2379929; 
2379943: 
2379982: 
2380001; 
2380040: 
2380071; 
2380103; 
2380128; 
2380149; 
2380228; 
2380303; 
2380325; 
2380335: 
2380388; 
2380428; 
2380478; 
2380512; 
2380540; 
2380636: 
2380712; 


585558, 
585548, 
585550, 
585549, 
585547, 
585545, 
585531, 
585522, 
585498, 
585483. 
585475, 
585474, 
585472, 
585465, 
585469, 
585443, 
585430, 
585393. 
585364, 
585342. 
585322, 
585308, 
585309, 
585327, 
58533^ 


2380712: 
2380754: 
2380779; 
2380790; 
2380799: 
2380804; 
'2380806: 
2380818; 
2380867; 
2380904; 
2380952: 
2380962: 
2380968; 
2380980; 
2381000: 
2381040; 
2381074; 
2381090; 
2381117; 
2381157; 
2381205; 
2381230: 
2381261: 
2381284: 
2381303; 


585344, 
585345, 
585348, 
585344, 
585338, 
585328, 
585279, 
585233, 
585167, 
585138, 
585119, 
585106, 
585078, 
585061, 
585039, 
585011, 
584993, 
584954, 
584923, 
584891, 
584852, 
584843, 
584796. 
584774. 
584728. 


2380738: 
2380767; 
2380789; 
2380798; 
2380802; 
2380804; 
2380811; 
2380820; 
2380888; 
2380929; 
2380953; 
2380963; 
2380975; 
2380987; 
2381021; 
2381059; 
2381075; 
2381104; 
2381137; 
2381175; 
2381221; 
2381230; 
2381273; 
2381287; 
2381318; 


585346, 
585345, 
585348. 
585344, 
585329, 
585308, 
585245, 
585181, 
585157, 
585119, 
585107, 
585094, 
585067, 
585053, 
585027, 
584993, 
584973, 
584939, 
584905. 
584867, 
584844, 
584813. 
584778. 
584751, 
584708, 


2381329;  584693, 2381342; 
2381399;  584636,  2381408; 
2381420;  584628,  2381430; 
2381442; 584617,  2381442; 
2381452; 584581,  2381462; 
2381467; 584539,  2381475; 
2381483;  584494,  2381489; 
2381486; 584462, 2381479; 
2381484;  584383,  2381494; 
2381507;  5843^0, 2381511; 
2381523;  584324,  2381523; 
2381528;  584309,  2381528; 
2381527;  584290,  2381527; 
2381521; 584275, 2381516; 
2381511; 584260,  2381511; 
2381531; 584167,  2381553; 
2381572; 584130, 2381584; 
2381584;  584104,  2381586; 
2381583;  584021, 2381575; 
2381567; 583957,  2381557; 
2381555; 583897,  2381549; 
starting  point. 

(ii)  Note:  Map  99  follows: 


584638, 
584633, 
584618, 
584601, 
584562, 
584519, 
584478, 
584401, 
584357, 
584325, 
584310, 
584291, 
584281, 
584266, 
584181, 
584150, 
584129, 
584065, 
583992, 
583934, 
return  to 
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Map  99    Unit  4  -  Schiedea  nuttalUi  -  a 


^^^^^^^ 


Critical  Habitat  Unit  4 


irnm  Cntlcal  Habitat  for 

Schiedea  nuttallii  -  a 

Elevation  (500-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


as 

31 


IJ   Milet 


0     0.5     I      1.3  Kikmeien 


^    < 

<\ 

T 

-^ 

%^ 

A 

N 

X 

-^^ 

(100)  Oahu  4— Sj7e/ie  lanceolata—a  (113 
ha;  280  ac) 


(i)  Unit 
boundary 
2376822: 
2376727; 
2376571; 
2376620; 
2376680; 
2376805; 
2376950; 
2377032; 
2377163; 


consists  of  the  following  70 
points:  Start  at  585235, 


585462, 2376783 
585781,2376649 
585916,  2376560 
586016,  2376666 
586157,  2376709 
586182,  2376876 
586164,  2376975 
586267, 2377099 


585696, 
585867, 
585987. 
586090. 
586179, 
586154. 
586242, 
586264, 


586321. 2377180;  586349. 


2377141 

2377067 

2376996 

2376918 

2376911 

2376897 

2376904 

2376851 

2376798 

2376712 

2376585 

2376489; 

2376404; 

2376400; 


586395. 2377071;  586430,  2376376;  586413,  2376344;  586402, 

586462. 2377039;  586427,  2376308; 586186,  2376269;  586179, 

586342,  2376957;  586345,  2376162; 586312,  2375895;  586186, 

586395, 2376900;  586416,  2375546; 586127,  2375360;  586029, 

586448, 2376922;  586505,  2375074; 586003,  2375053;  585710, 

586562, 2376904;  586594,  2375018; 585450, 2375122;  585302, 

586657, 2376904;  586661,  2375070; 585257, 2375248; 585502, 

586682,  2376819:  586718,  2375327; 585800, 2375531;  585889, 

586657,  2376755;  586657,  2375650; 585963,  2375910;  585941, 
586633,2376631:586650,   ,   2376095; 585673, 2376266;  585696, 

586668,  2376532;  586714,  2376326; 585666, 2376512;  585450, 

586735, 2376450;  586735,  2376653;  585264,  2376764;  return  to 

586696.  2376365;  586579,  starting  point. 

586519.  2376383;  586477.  (ii)  Note:  Map  100  follows: 
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36181 


(101)  Oahu  4 — Solanum  sandwicense- 
a  (105  ha;  258  ac) 

(i)  Unit  consists  of  the  following  16 
boundary  points:  Start  at  583559, 


2382457;  583792, 2382513;  584478, 
2382255; 584821, 2381863;  585232, 
2381588;  585232,  2381049;  584471, 
2381551;  584245. 2381655;  583969, 
2381631; 583841,  2381680;  583810. 


2381814; 583718,  2381808;  583675, 
2381925;  583767, 2382072;  583590, 
2382151;  583608,  2382317;  retiim  to 
starting  point, 
(ii)  Note:  Map  101  follows: 
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(102)  Oahu  4 — Tetramolopium  2376614;  586014.  2376663;  586090, 

filiforme—a  (110  ha;  273  ac)  2376694;  586151,  2376709;  586185, 

(i)  Unit  consists  of  the  following  61  2376770;  586216.  2376861;  586269. 

boundary  points:  Start  at  585056.  2376888;  586360.  2376895;  586428. 

2377021; 585144.  2376990;  585223,  2376899; 586497.  2376903;  586588. 

2376941; 585273. 2376888;  585315.  2376907; 586638.  2376842;  586645, 

2376838; 585364.  2376800;  585444.  2376781; 586664.  2376720;  586657. 

2376781; 585535.  2376762;  585611.  2376675; 586657.  2376637;  586679, 

2376705; 585664.  2376652;  585710.  2376584; 586717.  2376538;  586755, 

2376622: 585748,  2376591;  585816,  2376508; 586717. 2376447;  586687, 

2376576; 585870, 2376553;  585900.  2376409;  586615.  2376382;  586562, 

2376530:  585949.  2376561:  585984.  2376363:  586451,  2376374;  58643^. 


2376336 
2376207 
2375721 
2375854 
2375889 
2376097 
2376207 
2376317 
2376527 
2376770 
2376998; 


586193,  2376280;  586185, 
586052.  2375626;  585995, 
585911. 2375800;  585843, 
585767, 2375899;  585762, 
585758, 2375912;  585332, 
585349,  2376150;  585349, 
585311, 2376264;  585265, 
585136, 2376378; 585026, 
585007, 2376656;  584999, 
584980, 2376907;  584999, 
return  to  starting  point. 


(ii)  Note:  Map  102  follows: 
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Map  102  Unit  4  -  Tetramolopium  fOiforme  -  a 


Critical  Habitat  Unit  4 

lllilll  Critical  Habitat  for 

Tetramolopium  filiforme  -  a 

Elevation  (500-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


0  ns 

1  I 


3 


0     0.S     I      IS  Kiioaoen 


(103)  Oahu  \— Tetramolopium 
lepidotum  ssp.  lepidotum — a  (167  ha; 
413  ac) 

(i)  Unit  consists  of  the  following  107 
boundary  points:  Start  at  588571, 
2380048;  588609,  2379981;  588651, 
2379880; 588730, 2379784;  588859, 
2379700; 589002, 2379650;  589153, 
2379658;  589270.  2379692;  589408. 
2379717;  589559, 2379717;  589718, 
2379746;  589890,  2379805;  589962, 
2379847;  590016,  2379947;  590079, 
2379935;  590125,  2379897;  590171, 
2379851;  590163,  2379792;  590129, 
2379733; 590117, 2379658;  590142, 
2379612;  590255,  2379536;  590351, 
2379478; 590448, 2379448;  590506, 
2379419;  590586,  2379365;  590607, 
2379344;  590593.  2379338;  590572, 


2379336; 
2379339; 
2379340; 
2379312; 
2379247; 
2379227; 
2379191; 
2379145; 
2379141; 
2379104; 
2379099; 
2379095; 
2379075; 
2379068; 
2379069; 
2379066; 
2379059; 
2379052; 
2379035; 


590525, 
590479, 
590462. 
590415, 
590347, 
590285, 
590084, 
590067. 
590039, 
590012, 
589907, 
589881, 
589839, 
589790, 
589747, 
589675, 
589604, 
589519, 
589462, 


2379340; 
2379340; 
2379334; 
2379277; 
2379233; 
2379219; 
2379149; 
2379142; 
2379117; 
2379101; 
2379095; 
2379089; 
2379074; 
2379069; 
2379069; 
2379063; 
2379058; 
2379042; 
2379034; 


590514, 
590478, 
590444, 
590373, 
590321, 
590191, 
590076. 
590066, 
590020, 
589944. 
589906, 
589839, 
589806, 
589787, 
589705, 
589616, 
589557, 
589496, 
589441, 


2379042 
2379048 
2379041 
2379009 
2379001 
2378998 
2378974 
2378943 
2378886 
2378872 
2378916 
2378979 
2378992 
2379017 
2379130 
2379318 
2379461 
2379562 
2379683; 


;  589424, 
;  589370, 
; 589348, 
; 589303, 
; 589285, 
; 589275, 
;  589244. 
;  589164, 
; 589123, 
;  588960, 
; 588775, 
; 588620, 
; 588432. 
; 588256, 
; 588084, 
; 587950, 
; 588008, 
; 588190, 
: 588328, 


2379047; 
2379041; 
2379025; 
2379003; 
2379001; 
2378998; 
2378974; 
2378898; 
2378879: 
2378899; 
2378950; 
2378992; 
2378992; 
2379059; 
2379235; 
2379386; 
2379515; 
2379603; 
2379767; 


589391, 
589369, 
589324, 
589286, 
589276, 
589245, 
589217. 
589149, 
589095, 
588847, 
588679, 
588524, 
588348, 
588176, 
587992. 
587962, 
588080, 
588269, 
588340, 
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2379847; 588408, 2379935: 588491, 
2380023:  return  to  starting  point. 


(ii)  Note:  Map  103  follows: 


Map  103  Unit  4  -  Tetramolopium  lepidotum  ssp.  lepidotum  -  a 


Critical  Habitat  Unit  4 

Critical  Habitat  for 
Tetramolopium  lepidotum 
ssp.  lepidotum  -  a 

Elevation  (SCO- ft.  contours) 

/\/  Major  Road 
/\y  Coastline 


0  OS  I 


0     05     I      U   KihaiMa 


(104)  Oahu  4 — Tetramolopium 
lepidotum  ssp.  lepidotum — b  (23  ha:  56 
ac) 

(i)  Unit  consists  of  the  following  66 
boundary  points:  Start  at  587816, 
2377513; 587792, 2377572;  587790. 
2377601;  587795, 2377624;  587819, 
2377630:  587851,  2377630;  587871, 
2377624;  587880, 2377589;  587880, 
2377548;  587912.  2377519;  587945. 
2377490;  588021,  2377481;  588094. 
2377490;  588167.  2377490;  588269. 
2377469;  588360.  2377446:  588465. 


2377408; 
2377305; 
2377215; 
2377118; 
2377045; 
2376955: 
2376981; 
2377034; 
2377145; 
2377232; 
2377285: 
2377285; 
2377300; 
2377343; 


588541. 
588553, 
588526. 
588430, 
588354, 
588290, 
588275, 
588307. 
588342. 
588342. 
588243. 
588129. 
588029. 
587880. 


2377349; 
2377253; 
2377162; 
2377092; 
2377007; 
2376955; 
2377007; 
2377072; 
2377183; 
2377256; 
2377291: 
2377279: 
2377341; 
2377343; 


588550. 
588544. 
588494. 
588398, 
588322, 
588275, 
588278. 
588342, 
588348, 
588301, 
588173. 
588100. 
587947. 
587790, 


2377297;  587763.  2377247;  587775. 
2377186; 587740. 2377156;  587702. 
2377115; 587696.  2377074;  587667. 
2377045: 587632.  2377057;  587617. 
2377083; 587614.  2377115;  587614, 
2377148;  587629.  2377183;  587646. 
2377206:  587649.  2377235;  587632. 
2377253; 587629. 2377273;  587629. 
2377297;  587629.  2377314;  587629. 
2377341; 587655. 2377376;  587699, 
2377417;  587746,  2377440;  return  to 
starting  point. 

(ii)  Note:  Map  104  follows:  ' 
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Map  104  Unit  4  -  Tetramolopium  lepidotum  sap.  lepidotum  -  b 


Critical  Habitat  Unit  4 

Critical  Habitat  for 
Tetramolopium  lepidotum 
ssp.  lepidotum  -  b 
Elevation  (500-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 


IJ   MHei 


0     OJ     I      IS   KiiooMtn 


(105)  Oahu  4— t/rera  kaalae—a  (54  ha;  2377579;  586581,  2377578;  586501, 

133  ac)  2377367;  586539, 2376893;  586461, 

(i)  Unit  consists  of  the  following  31  2376877;  586391,  2376882;  586345, 

boundary  points:  Start  at  585458,  2376923;  586333,  2376996;  586330. 

2377846; 585812.  2378215;  586314.  2377057; 586333.  2377159;  586333. 

2378215; 586485,  2378006;  586713,  2377211; 586316,  2377276;  586298, 

2377795; 586580. 2377592;  586584,  2377354; 586336, 2377407;  586383. 


2377482; 586397,  2377546;  586383. 
2377590;  586333.  2377651;  586257, 
2377718; 586220, 2377753; 586147. 
2377794; 586042. 2377838;  585908. 
2377849;  585826, 2377858;  585739, 
2377890;  return  to  starting  point. 

(ii)  Note:  Map  105  follows: 


yr^ 
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Map  105  Unit  4  -  Urera  kaalae  -  a 


mn]  Critical  Habitat  for 
Urera  kaalae  -  a 

Elevation  (500-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 


0     OJ     I      1.5  Kitomeicn 


N  \- 


(106)  Oahu  A— Urera  kaalae— h  (17  ha; 
43  ac) 

(i)  Unit  consists  of  the  following  19 
boundary  points:  Start  at  587770, 
2377591; 587772.  2377573;  587772, 


2377497; 
2377418; 
2377418; 
2377395; 
2377316; 


587839,  2377453 
587949.  2377404 
588048,2377418 
588077,  2377363 
588072,2377217 


587894,  2377191; 587970,  2377156;  587819. 

588028.  2377145; 587817,  2377146;  587650. 

588066,  2377076; 587531, 2377302;  587609, 

588074,  2377557;  return  to  starting  point. 
588022.  (ii)  Note:  Map  106  follows: 
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Map  106  Unit  4  -  Urera  kaalae  -  b 


IFTTTn  Critical  Habitat  for 
Urera  kaalae  -  b 

Elevation  (500-fL  contours) 

/\/  Major  Road 

/\/  Coastline 


IJ   Kikmelefs 


(107)  Oahu  A— Viola  chamissoniana  2379014;  588770,  2379040;  588489, 

ssp.  chamissoniana — a  (199  ha;  491  ac)  2379036;  588276,  2379092;  5880Q3, 

2379153;  587743.  2379257;  587613, 

(0  Unit  consists  of  the  following  41  2379279;  587501,  2379235;  587323. 

boundary  points:  Start  at  590207,  2379201;  587215,  2379183;  587124, 

2379196; 590092,  2379192;  589906,  2379214; 586963.  2379305;  586686. 

2379127; 589750,  2379084;  589624.  2379448; 586543,  2379552;  586625, 

2379079; 589290,  2379071;  589228,  2379612; 586799. 2379552;  586937, 

2379052;  589230,  2379049;  589091,  2379530;  587158,  2379673;  587411, 


2379781; 587701, 2379773;  588377. 
2379703;  588887,  2379652;  588883. 
2379660;  589178,  2379660;  589503. 
2379690;  589888,  2379725;  590170. 
2379781;  590265.  2379712;  590317, 
2379638;  590339,  2379504;  590287, 
2379404;  590244,  2379266;  590219, 
2379199;  return  to  starting  point, 
(ii)  Note:  Map  107  follows: 
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Map  107  Unit  4  -  yioJa  chamissoniana  ssp.  chamissoniana  -  a 


■^^^^^^ 


Critical  Habitat  Unit  4 
Critical  Habitat  for 
Viola  chamissoniana 
ssp.  chamissoniana  -  a 

'■■■■''   Elevation  (500-ft.  contours) 
/N/  Major  Road 
•»/\/  Coastline 


(108)  Oahu  4 — Viola  chamissoniana 
ssp.  chamissoniana — b  (10  ha;  24  ac) 

(i)  Unit  consists  of  the  following  20 
boundary  points:  Start  at  585778, 
2377867; 585813,  2377876;  585957, 


2377886; 
2377773; 
2377840; 
2377829; 
2377577; 
2377485; 


586055. 
586287. 
586494. 
586425. 
586292. 
586173. 


2377865; 
2377778; 
2377870; 
2377655; 
2377485; 
2377567; 


586137. 
586364. 
586508. 
586369. 
586194. 
586173. 


2377649; 586167,  2377655;  586169. 
2377657; 586142, 2377745;  586008. 
2377805:  585868.  2377854;  return  to 
starting  point. 

(ii)  Note:  Map  108  follows: 
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Map  108  Unit  4  -  t^ola  chamissoniana  ssp.  chamissoniana  -  b 


Critical  Habitat  Unit  4 

irfTTT]  Critical  Habitat  for 

Viola  chamissoniana  ssp.  chamissoniana  -  b 
.  Elevation  (SOO-ft  contours)  , 

/\/  Major  Road 
/\/  Coastline 


(109)  Oahu  4 — Viola  chamissoniana  2376749;  58,6122,  2376796;  586117, 

ssp.  chamissoniana— c  (22  ha;  55  ac)  2376873;  586096,  2376940;  586117, 

(i)  Unit  consists  of  the  following  30  2377007;  586158,  2377109;  586209. 

boundary  points:  Start  at  585428,  2377161;  586240.  2377202;  586297, 

2376708;  585474,  2376708; 585695,  2377094;  586384,  2376935;  586385. 

2376636;  585880,  2376595;  585983,  2376934;  586388,  2376821;  586297, 

2376600;  586009,  2376652;  586086,  2376788; 586233, 2376758;  586205, 


2376688; 586122.  2376652;  585995, 
2376564;  585996,  2376563;  585980, 
2376564;  585968,  2376266;  585932, 
2376276;  585708.  2376276;  585683, 
2376512;  585423,  2376699;  return  to 
starting  point. 

(ii)  Note:  Map  109  follows: 
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Map  109  Unit  4  -  l^la  chamissoniana  ssp.  chamissoniano  -  c 


3C 


0     as     I      IJ  KiloiKien 


Critical  Habitat  Unit  4 

IfTTTTI  Critical  Habitat  for 

Viola  chtanissoniana  ssp.  chamissoniana  -  c 
Elevation  (SOO^ft  contours) 

/\/  Major  Road 
/\/  Coastline 


(110)  Oahu  5 — Chamaesyce  celastroides 
var.  kaenana — d  (36  ha;  89  ac) 

(i)  Unit  consists  of  the  following  64 
boundary  points:  Start  at  580244, 
2380495:  580287.  2380408;  580327, 
2380329;  580333,  2380242;  580358, 
2380198; 580391. 2380157; 580428, 
2380124;  580482.  2380078;  580579. 
2380022; 580685, 2379948;  580712, 
2379892; 580712, 2379846;  580685, 
2379815; 580652, 2379749;  580629. 
2379697; 580604, 2379664; 580571, 
2379639;  580521, 2379658;  580476, 
2379680;  580426,  2379705;  580383, 
2379724;  580329,  2379707;  580277, 
2379680;  580217.  2379645;  580146, 
2379612;  580097,  2379591;  580057, 
2379587; 580051,  2379597;  580039, 
2379624;  580047,  2379660;  580045, 
2379689;  580026.  2379734;  579991. 
2379776;  579971.  2379800;  579964, 
2379818;  579966.  2379854; 580001, 
2379917;  579995,  2379954;  580008, 
2380000;  580028,  2380012;  580039, 
2380016; 580094,  2380022;  580111, 
2380039; 580165. 2380060;  580192. 
2380103;  580194,  2380117;  580195, 
2380118; 580196.  2380118;  580196. 
2380119;  580196.  2380120;  580195, 
2380123;  580198,  2380149;  580171,  , 
2380198;  580159,  2380252;  580121. 
2380315;  580100.  2380335;  580084. 
2380370; 580084.  2380377;  580068. 
2380433;  580055,  2380491;  580034. 
2380557;  580070.  2380584;  580085. 
2380590;  580235,  2380500;  return  to 
starting  point. 

(ii)  Note:  Map  110  follows: 


Map  110 

Unit  5  -  Chamaesyce  celastroides 

var.  kaenana  -  d 


I       I  Critical  Habitat  Units 

lllllll  Critica)  Habitat  for 

Cheanaesyce  ceiastroides 
var.  kaenana  -  d 
Elevation  (SOO-ft.  contours) 

/S/  Major  Road 

/v   Coastline 


ojs 


02$      0.3   Mila 


0.2S   0  025  0.3   KiloHMm 


(111)  Oahu  5 — Gouania  vitifolia — g  (17 
ha;  43  ac) 

(i)  Unit  consists  of  the  following  17 
boundary  points:  Start  at  580804, 
2379587;  580691,  2379587;  580594, 
2379609;  580481.  2379652;  580347, 
2379722;  580287.  2379772;  580267, 
2379896;  580239,  2380076;  580293, 
2380120; 580373,  2380099;  580621, 
2379932; 580754. 2379874;  580754. 
2379672;  580764.  2379612;  580764, 
2379611;  580765,  2379611;  580765, 
2379610;  return  to  starting  point. 

(ii)  Note:  Map  111  follows: 


Map  111 
Unit  S -Gouania  yndfoUa-g 


Critical  Habitat  Unit  S 

firnr  critical  Habitat  for 

Gouania  vittfolia  -  g 

Elevation  (SOO-ft  contours) 
/\/  MajorRoad 
/v   Coastline 


0J3 


025      OS   Mila 


IE 


d 


0.23   0  023  0:3 


(112)  Oahu  5 — Hibiscus  hrackenridget 
c  (23  ha;  56  ac) 

(i)  Unit  consists  of  the  following  46 
boundary  points:  Start  at  580785, 
2379598;  580771,  2379599;  580645. 
2379613;  580529.  2379645;  580415. 
2379693;  580337,  2379752;  580298. 
2379795; 580259, 2379844;  580235, 
2379868;  580282,  2379943;  580277, 
2380051;  580258.  2380152;  580259, 
2380154;  580257, 2380160; 580247. 
2380183; 580233.  2380213;  580225, 
2380244;  580211.  2380280;  580189, 
2380305;  580172,  2380341;  580162, 
2380387;  580143, 2380450;  580128, 
2380489;  580116. 2380538;  580128, 
2380562;  580133,2380562; 580235. 
2380500;  580275.  2380478;  580296. 
2380443; 580315, 2380399;  580310, 
2380368; 580310. 2380324;  580332. 
2380266;  580373. 2380169;  580427, 
2380101;  580497,  2380026;  580577, 
2379958;  580628,  2379950;  580742, 
2379921;  580754,  2379920;  580754,  - 
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2379892;  580754.  2379672; 580764. 
2379612;  580764.  2379611; 580765, 
2379611;  580765,  2379610;  return  to 
starting  point, 
(ii)  Note:  Map  112  follows: 


2379999; 580168,  2380028;  580259. 
2380098; 580261,  2380130;  580193. 
2380245;  580143,  2380312;  580138, 
2380504; 580121.  2380555;  580130, 
2380564;  580235,  2380500;  retvun  to 
starting  point. 

(ii)  Note:  Map  113  follows: 


Map  113 
Unit  5  -IsodendrionpyrifoUum  -  a 


KitantfiMb 


<fP- 


^^  Critical  Habitat  Unit  S 
lilllll   Critical  Habitat  for 

Hibiscus  brackenridgei  - 1 

■    Elevation  (SOO-ft.  contours) 

/\/  MaiorRoad 

/V    Coastline 


0^ 


0J5      0.3  Miln 


OlM   0  025  05 


OMkMb 


Puu 


Critical  Habitat  Unit  S 

Critical  Habitat  for 
Isodendrion  pyrifolium  -ad 

Elevation  (SOO-it.  contours) 
/\/  Major  Road 
/V  Coasdine 


(113)  Oahu  5 — Isodendrion  pyrifolium — 
a  (30  ha;  75  ac) 

(i)  Unit  consists  of  the  following  38 
boundary  points:  Start  at  580262, 
2380485;  580295,  2380309;  580312, 
2380241; 580357,  2380192;  580436, 
2380092;  580491.  2380011;  580610. 
2379917;  580736,  2379889; 580754. 
2379855;  580754,  2379672; 580764, 
2379612;  580764,  2379611; 580765, 
2379611; 580765, 2379610; 580815, 
2379580;  580816,  2379580;  580822, 
2379580;  580823,  2379577;  580789, 
2379577; 580703.  2379591;  580563, 
2379590;  580345,  2379682;  580321, 
2379713;  580274,  2379760;  580151, 
2379777;  580070,  2379798;  580002, 
2379858; 580002.  2379900;  580024, 


(114)  Oahu  5 — Spermolepis 
hawaiiensis — a  (21  ha;  53  ac) 


(!)  Unit 
boundary 
2379589; 
2379591; 
2379632; 
2379733; 
2379796; 
2379868; 
2379836; 
2379884; 
2379978; 
2380019; 
2380100: 
2380047; 


consists  of  the  following  33 
points:  Start  at  580773, 


580678,  2379591 
580552.  2379607 
580411,  2379679 
580282,  2379761 
580244,  2379827 
580158. 2379862 
579983, 2379836 
579996, 2379921 
580103, 2380009 
580238,  2380063 
580348,  2380103 


580489,  2380000;  580577 


580628. 
580502, 
580326. 
580254, 
580219, 
580027. 
579986. 
580018, 
580178, 
580304, 
580426, 


2379940;  580646,  2379899;  580754. 
2379857;  580754,  2379672;  580764, 
2379612:  580764.  2379611;  580765. 
2379611;  580765,  2379610;  580781, 
2379601;  return  to  starting  point, 
(ii)  Note:  Map  114  follows: 


Critical  Habitat  Unit  S 

mini  Critical  Habitat  for 

Spennolepis  hmvaiiensis  -  a 
Elevation  (500-ft.  contours) 
/V    Major  Road 
A/  Coastline 


0J5 


O^      0.5  Mdn 


0J50O25O5 


(115)  Oahu  6 — Sanicula  mariversa — d  (3 
ha;  8  ac) 

(i)  Unit  consists  of  the  following  24 
boundary  points:  Start  at  583697, 
2378888; 583747,  2378848;  583761, 
2378823;  583779,  2378796;  583806, 
2378789;  583834,  2378776;  583859, 
2378754; 583859,  2378731;  583859, 
2378704; 583869, 2378684;  583869. 
2378664;  583871,  2378634;  583846, 
2378622; 583804, 2378639; 583764, 
2378662;  583712,  2378681;  583689, 
2378674; 583649, 2378652; 583647, 
2378662: 583667,  2378691;  583679, 
2378734; 583682, 2378786;  583682, 
2378826; 583682,  2378858;  return  to 
starting  point. 

(ii)  Note:  Map  115  follows: 
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Critical  Habitat  Unit  6 

lilllll  Critical  Habitat  for 

Sanicula  mariversa  -  d 
'/  '■:/    Elevation  (500-fl  contours) 
/N/  Major  Road 
/S/  Coastline 


0^ 


025      OJ    Mih« 


025  0  0.25  0.5 


I       I  Critical  Habitat  Unit  7 
lilllll   Critical  Habitat  for 

DubatUia  herbstobatae  -  c 
Elevation  (SOO-ft  contouis) 
/\/  Major  Road 
/v'  Coasdine 


Critical  Habitat  Unit  8 

JllUJI  Critical  Habitat  for 

Gouania  vitifoHa  -  h 
-■■-■'    Elevation  (500-ft  contours) 
/\/  Major  Road 
/A/   Coasdine 


025 


OiS 


025  0  025  05 


(116)  Oahu  7 — Dubautia  herbstobatae — 
c  (3  ha;  7  ac) 

(!)  Unit  consists  of  the  following  7 
boundary  points:  Start  at  582848. 
2378716; 583079. 2378700;  583176. 
2378698; 583153.  2378621;  582980. 
2378631; 582949, 2378607;  582806, 
2378636;  return  to  starting  point. 

(ii)  Note:  Map  116  follows: 


(117)  Oahu  8 — Gouania  vjtifolia — h  (64 
ha;  158  ac) 

.  (i)  Unit  consists  of  the  following  28 
boundary  points:  Start  at  580654, 
2377938;  580709, 2377984; 580806, 
2377963;  580926,  2377936;  580985, 
2377929;  581093,  2377939;  581094, 
2377939;  581095, 2377939; 581101, 
2377941;  581175,  2377970;  581257, 
2378005:  581291,  2378025;  581512, 
2378121; 581530,  2378125;  581689, 
2378150; 581847,  2378136;  581960, 
2378115;  582134,  2378030;  582172, 
2377688; 581756, 2377679; 581718, 
2377589;  581587,  2377509;  581302, 
2377381; 581231, 2377433; 581120, 
2377540;  580943,  2377683;  580914, . 
2377696;  580911,  2377730;  return  to 
starting  point. 

(ii)  Nate:  Map  117  follows: 


(118)  Oahu  9—Chamaesyce 
kuwaleana — a  (27  ha;  68  ac) 

(i)  Unit  consists  of  the  following  16 
boundary  points:  Start  at  590764, 
2374474: 590702,  2374527;  590756. 
2374577; 591092,  2374605;  591194. 
2374586; 591246, 2374509;  591192, 
2374128; 591132, 2374054;  591132. 
2374053; 591178.  2373922;  591094. 
2373855;  590958,  2373934:  590827, 
2374078;  590765,  2374307;  590764, 
2374472;  590764,  2374473;  return  to 
starting  point. 

(ii)  Note:  Map  118  follows: 
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I       I  Critical  Habitat  Unit  9 
lllllll  Critical  Habitat  for 

Chamaesyce  kuwaleana  -  a 
.      Elevation  (500-ft.  contours) 
/\/   Major  Road" 
/V    Coastline 


(U5 


O-g      OS    Mila 


ft25   0  0.25  0.5  Kitamm 

t-   ^     I— ' 


(119)  Oahu  10 — Viola  chamissoniana 
ssp.  chamissoniana — d  (6  ha;  15  ac) 

(i)  Unit  consists  of  the  following  28 
boundary  points:  Start  at  591102, 
2375422; 591028,  2375433;  590980, 
2375431; 590964.  2375433;  590963, 
2375433; 590960,  2375430;  590957, 
2375430; 590894.  2375384;  590898, 
2375364; 590897, 2375363;  590896, 
2375362;  590896,  2375361;  590899, 
2375358;  590902,  2375343;  590932. 
2375301;  590935.  2375249;  590891. 
2375236; 590801,  2375263;  590758, 
2375290; 590631,  2375381;  590696. 
21375399;  590697.  2375399;  590727, 
2375419;  590807,  2375489;  590906, 
2375529;  590965,  2375539;  590985, 
2375529; 591044,  2375499;  return  to 
starting  point. 

(ii)  Note:  Map  119  follows: 


Map  119  Unit  10 

Viola  chamissoniana 
ssp.  chamissoniana  -  d 


Critical  Habiut  Unit  10 

Critical  Habitat  for 

Viola  chamissoniana  ssp. 
chamissoniana  -  d 
Elevation  (500-ft.  contours) 
/\/  Major  Road 
/S/  Coastline 

0.25        0        025      0.5    Mil« 


0.25   0   (U5  0.5 


(120)  Oahu  W— Chamaesyce 
kuwaleana — b  (53  ha;  131  ac) 

(i)  Unit  consists  of  the  following  50 
boundary  points:  Start  at  589731, 
2375043;  589731. 2374988;  589675. 
2374965; 589652,  2374797;  589587, 
2374675;  589540, 2374596; 589423, 
2374516; 589292. 2374479; 589213. 
2374465;  589114.  2374446;  589077. 
2374409;  589030,  2374376;  588946. 
2374343;  588820,  2374329;  588764, 
2374278; 588684, 2374254;  588605, 
2374231; 588549,  2374138;  588523, 
2374090;  588506,  2374059;  588407, 
2374010;  588348,  2373988;  588254, 
2374016;  588133,  2374053;  588048, 
2374091; 587941, 2374142;  587904. 
2374198; 587904,  2374236;  587950. 
2374250; 588095. 2374264;  588273. 
2374287; 588418,  2374334;  588539, 
2374348; 588661,  2374427;  588712, 
2374484; 588712, 2374502;  588740, 
2374558; 588792,  2374666;  588815, 
2374666; 588890,  2374642;  588974, 


2374614;  589068, 2374656;  589161, 
2374717; 589255,  2374825;  589367, 
2374965; 589456,  2375035;  589554, 
2375105; 589629, 2375124;  589689, 
2375129;  589725,  2375086;  return  to 
starting  point. 

(ii)  Note:  Map  120  follows: 


Critical  Habitat  Unit  1 1 

Critical  Habitat  for 
.  Chamaesyce  kuwaleana  -  b 
■  .••■•.     Elevation  (500-ft.  contours) 
/\/  Mayor  Road 
/S/  Coastline 


0.25 


0.25      05   Mta 


0.25  0   0.25  OJ   Kilonwn 


(121)  Oahu  1 2— Chamaesyce 
kuwaleana — c  (37  ha;  93  ac) 

(i)  Unit  consists  of  the  following  17 
boundary  points:  Start  at  587305, 
2373616; 587489,  2373551;  587490, 
2373551; 587822, 2373609; 588064, 
2373606;  588091.  2373489;  587546, 
2373163;  587545,  2373163;  587545, 
2373162;  587573,  2373017;  586913, 
2372661; 586822,  2372689;  587344, 
2373134; 587344,  2373135;  587341. 
2373263; 587341,  2373264;  587235, 
2373485;  return  to  starting  point. 

(ii)  Note:  Map  121  follows: 
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Map  121 
Unit  llChamaesyce  kuwaleana  -  c 


..an. 


Kamh,  Mwna 


Pth9th99  Ridgt 


Critical  Habitat  Unit  12 
lllllll  Critical  Habitat  for 

Chamaesyce  kuwaleana  •  c 
''•■■■■     Elevation  (500-ft.  contours) 
/\/  Major  Road 
AV    Coastline 


0.25      0.5  Mitn 


0.25  0  0J5  0.S  Kibineien 


Map  122 
Unit  13  -  Marsilea  villosa  -  a 


I        I  Critical  Habitat  Unit  13 
lllllll  Critical  Habitat  for 

Marsilea  villosa  -  a 
Elevation  (500-ft.  contours) 
/\/  Major  Road 
/V    Coastline 


Q2S 


0.25      OS    Milei 
I 1 


0.25  0  0.25  OS  KitancKn 


Critical  Habitat  Unit  14. 
lllllll  Critical  Habitat  for 

Khrsilea  villosa  -  b 

Elevation  (500-ft.  contours) 
/\/  Major  Road 
/\/   Coastline 


0.25 

1= 


02i      OS  Xiks 


IE 


0.25  0  0.25  0.5  KilonMm 


(122)  Oahu  13— Marsilea  villosa— a  (10 
ha;  25  ac) 

(i)  Unit  consists  of  the  following  9 
boundary  points:  Start  at  586020, 
2369827;  585930,  2369901;  585879, 
2369959; 585861, 2370075;  586047, 
2370179; 586104. 2370158;  586226, 
2369973;  586147,  2369710;  586105, 
2369714;  return  to  starting  point.  ' 

(ii)  Note:  Map  122  follows: 


(123)  Oahu  14- 
ha;  18  ac) 


-Marsilea  villosa — ^b  (7 


(i)  Unit  consists  of  the  following  7 
boundarj'  points:  Start  at  588190, 
2368272;  587975,  2368116;  587738, 
2368302; 587785, 2368349;  587880. 
2368388; 587969,  2368406;  588040, 
2368389;  return  to  starting  point. 

(ii)  Note:  Map  123  follows: 


(124)  Oahu  15— Abutilon 
sandwicense— d  (49  ha;  121  ac) 

(i)  Unit  consists  of  the  following  1 1 
boundary  points:  Start  at  595071.  , 
2372102; 595052, 2372104;  594771, 
2372182;  594673,  2372285; 594450, 
2372410;  594399, 2372438;  594400, 
2372447;  594222,  2372665;  594678. 
2372866;  595230,  2372788;  595275, 
2372773;  return  to  starting  point. 

(ii)  Note:  Map  124  follows: 


36196 


Federal  Register / Vol.  68,  No.  116 /Tuesday,  June  17,  2003 /Rules  and  Regulations 


Map  124  Unit  15  -AbutUon  sandwicense  -  d 


lllllll  Cntical  Habitat  for 

AbutUon  sandwicense  -  d 

':■:/    Elevation  (500-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


Kikmicm 


(125)  Oahu  15— AbutUon 
sandwifense — e  (33  ha;  81  ac) 

(i)  Unit  consists  of  the  following  16 
boundary  points:  Start  at  592582, 


2369476; 592646. 2369487;  592785. 
2369454;  593030.  2369435;  593278. 
2369457; 593436.  2369499;  593620. 
2369600;  593748.  2369668;  593812. 
2369653; 593891.  2369574;  593929. 


2369514; 593880.  2369431;  593741. 
2369333; 593598. 2369252;  592970. 
2369140;  592588,  2369449;  return  to 
starting  point, 
(ii)  Note:  Map  125  follows: 
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Map  125  Unit  15  -AbutUon  saruhvicense  -  e 


I 


ffTTTTl  Critical  Habitat  for 

AbutUon  sandwicense  -  e 

Elevation  (500-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


OS 


1    KiMfDcicn 


(126)  Oahu  \5—Alectryon 
macrococcus — b  (112  ha;  278  ac) 

(i)  Unit  consists  of  the  following  45 
boundary  points:  Start  at  593221, 
2374560; 593235,  2374556;  593343, 
2374523;  593436,  2374483;  593475, 
2374432;  593513,  2374340;  593574, 
2374201; 593597, 2374102;  593577. 
2374005;  593517,  2373864;  593533, 


2373685; 
2373487; 
2373291; 
2373216; 
2373185; 
2373174; 
2373081; 
2372971; 
2372803; 
2372819; 


593559, 
593704, 
593921, 
594013, 
594170, 
594326, 
594337, 
593825, 
593678, 
593555, 


2373602; 
2373370; 
2373215; 
2373194; 
2373185; 
2373130; 
2373029; 
2372840; 
2372808; 
2372874; 


593597, 
593817, 
593923, 
594092, 
594266, 
594333, 
594297, 
593697, 
593619, 
593497, 


2372923; 593407.  2373011;  593336, 
2373064; 593191, 2373152;  593065, 
2373275; 592946, 2373412;  592933, 
2373511;  592940,  2373661;  592933, 
2373751; 592907,  2373870;  592905, 
2373936;  592940, 2374D33;  592938, 
2374122; 592933, 2374163;  592875, 
2374236;  return  to  starting  point. 

(ii)  Note:  Map  126  follows: 
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Map  126  Unit  15  -Alectryon  macrococcus  -  h 


Critical  Habitat  Unit  IS 


IfTTni  Critical  Habitat  for 

Alectryon  macrococcus  -  b 

V    Elevation  (500-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


0.5 

3:: 


0.5 


(127)  Oahu  \5—Alsinidendron 
obovatum — c  (31  ha;  77  ac) 

(i)  Unit  consists  of  the  following  86 
boundary  points:  Start  at  593377, 
2368762; 593383,  2368765;  593371. 
2368765; 593408. 2368817;  593498, 
2368851;  593529,  2368892;  593535, 
2368933; 593628,  2368992;  593748. 
2369057; 593800.  2369105;  593845. 
2369174; 593876. 2369139;  593876. 
2369098; 593906,  2369064;  593951, 
2369019;  593944.  2369009;  593869, 
2369009;  593831,  2369009;  593731, 
2369009; 593683,  2368957;  593680, 
2368944;  593690,  2368896;  593742. 
2368878;  593766.  2368847;  593762. 


2368834; 
2368854; 
2368799; 
2368768; 
2368669: 
2368593; 
2368555; 
2368504; 
2368452; 
2368418; 
2368377; 
2368308; 
2368246; 
2368195; 
2368153; 
2368054; 
2367985; 


593735. 
593573. 
593484. 
593487. 
593553. 
593666, 
593697, 
593597. 
593604, 
593532, 
593621, 
593666, 
593587, 
593467. 
593408, 
593436. 
593474. 


2368834; 
2368803; 
2368768; 
2368727; 
2368631; 
2368573; 
2368531; 
2368480; 
2368432; 
2368390; 
2368329; 
2368270; 
2368219; 
2368188; 
2368095; 
2368023; 
2367940; 


593635. 
593529. 
593464. 
593518, 
593611. 
593711. 
593632, 
593587, 
593597, 
593515. 
593642, 
593663, 
593532. 
593408, 
593412, 
593456. 
593525, 


2367909;  593577.  2367892;  593597. 
2367858; 593639.  2367813;  593608. 
2367765; 593587, 2367796;  593542, 
2367820; 593501, 2367813;  593470, 
2367731; 593456,  2367683;  593436, 
2367641;  593419, 2367683;  593405, 
2367748;  593429,  2367796;  593415, 
2367858; 593371, 2367903;  593312, 
2367920; 593250, 2367958;  593264, 
2368026;  593247,  2368078;  593178, 
2368122; 593137. 2368164;  593212. 
2368253; 593247. 2368322;  593288, 
2368411;  593305,  2368504;  593322, 
2368518;  593357.  2368655;  return  to 
starting  point. 

(ii)  Note:  Map  127  follows: 
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(128)  Oahu  15— Cenchrus  2372505:  594780. 

agrimonioides—c  (200  ha;  495  ac)  2372122;  594482. 

2371613;  594421, 

(i)  Unit  consists  of  the  following  40  2371177-  594516 

boundary  points:  Start  at  594510,  2371047;  594608^ 

2373238; 594554,  2373214;  594677,  2370924;  594245, 

2373079;  594734,  2372964;  594788,  2370809;  594103! 

2372811; 594788,  2372810;  594796,  2370871;  593659, 

2372788; 594789,  2372787;  594807,  2371119;  593559, 


2372283;  594685,  2371430; 593621.  2371492;  593586. 

2371850;  594424.  2371587; 593582. 2371683;  593648. 

2371368;  594463,  2371928; 593724. 2372081;  593793, 

2371089;  594627,  2372261; 593858,  2372402:^93789, 

2370974;  594455,  2372739; 593794. 2372740;  593762, 

2370844;  594153,  2372781; 593715, 2372815;  593771, 

2370764;  593969.  2372828;  594191.  2373064;  retina  to 

2371005;  593552.  starting  point. 

2371250;  593579,  (ii)  Note:  Map  128  fotfows: 
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Map  128  Unit  15  -  Cenchrus  agrimonioides  -  c 


I 


I 


^  ■•. 


mini  Critical  Habitat  for 

Cenchrus  aghmonioides  -  c 

Elevation  (SOO-ft.  contours) 
/\/  Major  Road 
/X/  Coastline 


0.} 

3= 


(129)  Oahu  15— Cenchrus 
agrimonioides — d  (117  ha;  290  ac) 

(i)  Unit  consists  of  the  following  20 
boundary  points:  Start  at  594341, 
2369756; 594462,  2369749;  594672, 


2369699; 
2369372; 
2369114; 
2368503; 
2368381; 
2368680; 


594756, 
594866, 
594742, 
594494, 
593465, 
593610, 


2369602; 
2369258; 
2368834; 
2368251; 
2368603; 
2368830; 


594869, 
594816, 
594619. 
594139, 
593489, 
593716, 


2368897; 593850, 2368961; 593934, 
2369098; 594076,  2369327;  594127, 
2369535;  594254,  2369615;  return  to 
starting  point. 

(ii)  Note:  Map  129  follows: 
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Map  129  Unit  15  -  Cenchrus  agrimonioides  -  d 


{ HonouMh 


Critical  Habitat  Unit  IS 


mini  Critical  Habitat  for 

Cenchrus  agrimonioides  -  d 

Elevation  (500-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


1   MUa 


OS         I    Kilonelen 


I 1 


(130)  Oahu  15 — Chamaesyce  herbstii — ^b 
(47  ha;  116  ac) 

(i)  Unit  consists  of  the  following  22 
boundary  points:  Start  at  592991, 
2374069;  593075,  2373990;  593219, 


2373906;  593336,  2373831;  593504, 
2373766; 593540, 2373702;  593404, 
2373617;  593362,  2373569;  593307, 
2373526; 593259,  2373490;  593512, 
2373484; 593591,  2373502;  593625, 
2373411;  593593,  2373313;  593523, 


2373150; 593434,  2373024;  593412. 
2373027; 593193, 2373124;  592880, 
2373418; 592886,  2373893;  592921, 
2374014; 592953,  2374078;  return  to 
starting  point, 
(ii)  Note:  Map  130  follows: 
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Map  130  Unit  15  -  Chamaesyce  herbstii  -  b 


lllllll  Critical  Habitat  for 

Chamaesyce  herbstii 

Elevation  (500-ft.  contours) 

/\/  Major  Road 

/V    Coastline 


(131)  Oahu  15 — Chamaesyce  herbstii — c 
(21  ha;  53  ac) 

(i)  Unit  consists  of  the  following  26 
boundary  points:  Start  at  593994. 
2371231;  593987.  2371233;  593999. 
2370955;  594083.  2370881;  594111, 


2370848; 
2370815; 
2370923; 
2370979; 
2371048; 
2371049; 
2371100; 


594083. 
593910. 
593770, 
593709, 
593714. 
593672. 
593532, 


2370820; 
2370881; 
2370955; 
2371043; 
2371049; 
2371063; 
2371133; 


593999, 
593840, 
593691. 
593708. 
593709. 
593579. 
593523. 


2371165;  593512,  2371386;  593581, 
2371372; 593644.  2371395;  593807, 
2371422; 593989. 2371417;  593999, 
2371357;  594013,  2371263;  return  to 
starting  point. 

(ii)  Note:  Map  131  follows: 


N 
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Map  131  Unit  15  -  Chamaesyce  herbstii  -  c 


f 


HonouHuk 


llUill  Critical  Habitat  for 

Chamaesyce  herbstii  -  c 

Elevation  (500-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


05 

3i: 


I    Kilomaen 


(132)  Oahu  15 — Chamaesyce 
kuwaleana — d  (184  ha;  454  ac) 

(i)  Unit  consists  of  the  following  59 
boundary  points:  Start  at  590890. 


2367845; 

2367594; 

2367177 

2366792; 

2366784; 

2366768; 

2366509; 590399.  2366348;  590265, 


590753,  2367768 
590573,  2367305 
590444,  2366939 
590436,  2366785 
590437, 2366784 
590560,  2366676 


590663, 
590515, 
590438, 
590436, 
590457. 
590528, 


2366252; 589963,  2366098;  589738,  2367260: 590001,  2367190;  590181. 

236596»;  589494,  2365828;  589348,  2367260; 590309,  2367344:  590374, 

2365822; 589335,  2365828;  589301,  2367415; 590380,  2367530:  590374, 

2365873;  589423, 2365982; 589506,  2367665; 590265. 2367781; 590155, 

2366143; 589506,  2366167;  589507,  2367916;  590033,  2368038;  5901 1 7, 

2366167; 589507,  2366168;  589506,  2368134; 590342, 2368198:  590605. 

2366172;  589506, 2366342; 589474,  2368211:  590746,  2368211;  590900, 

2366560;  589384.  2366753;  589352,  2368063;  590984.  2367954;  590913, 

2366997;  589256,  2367209; 589192,  2367858;  590904.  2367853;  590903, 

2367331; 589095, 2367408;  589121,  2367853; 590903, 2367854:  590902, 

2367511;  589288,  2367569;  589429,  2367853;  return  to  starting  point. 
2367485:589564,  2367363:589751,       (ii)  Note:  Map  132  follows: 
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Map  132  Unit  15  -  Chamaesyce  kuwaleana  -  d 


S 


\ 


Honoutu*' 


Critical  Habitat  Unit  15 

lllllll  Critical  Habitat  for 

Chamaesyce  kuwaleana  -  d 

Elevation  (SOO-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


0.5 

3= 


OS 


lulofncicn 


(133)  Oahu  15 — Cyanea  grimesiana  ssp. 
obatae—h  (184  ha;  455  ac) 


consists  of  the  following  45 
points:  Start  at  593238, 


(i)  Unit 
boundary 
2374575 
2374463 
2374348 
2373948: 
2373639;  593598.  2373556;  593626, 


593285, 2374543 
593535,  2374388 
593713,  2374039 
593602,  2373707 


593404. 
593586, 
593713, 
593571, 


2373520; 
2373334; 
2373183; 
2372815; 
2372346; 
2372295; 
2372276; 
2372248; 
2372292; 
2372327; 


593856, 
594316, 
594462, 
594474, 
594506, 
594415. 
594304, 
594157. 
594025, 
593947. 


2373421; 
2373223; 
2372997; 
2372517; 
2372307; 
2372283; 
2372248; 
2372272; 
2372329; 
2372395; 


594066. 
594375, 
594490. 
594502. 
594482, 
594351, 
594232. 
594070. 
593991, 
593820, 


2372407;  593705.  2372407;  593693, 
2372498;  593713. 2372569;  593713, 
2372668; 593626,  2372759;  593487, 
2372870; 593222, 2373076;  593008, 
2373318; 592885. 2373532;  592881, 
2373762; 592897, 2373921;  592881, 
2374028; 592881, 2374158; 592851. 
2374213;  return  to  starting  point. 

(ii)  Note:  Map  133  follows: 
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Map  133  Unit  15  -  Cyanea  grimesiana  ssp.  ohatae  -  h 


t 


HonoutuH 


Critical  Habitat  Unit  15 

[fTTTT]  Critical  Habitat  for  \ 

Cyanea  grimesiana  ssp.  obatae 

Elevation  (500-ft.  ccmtours) 

As/  Major  Road 

/\/  Coastline 


0.5 


1    KikmielcTS 


(134)  Oahu  15 — Cyanea  grimesiana  issp. 
obatae — c  (34  ha;  84  ac) 

(i)  Unit  consists  of  the  following  22 
boimdary  points:  Start  at  593638. 
2371452; 593884,  2371463;  593999, 


2371443; 594106, 2371360; 594205, 
2371221; 594240,  2371126;  594236, 
2371019;  594224,  2370900;  594141, 
2370860; 594094, 2370817;  594034, 
2370793: 593884, 2370868;  593725, 
2370959;  593618,  2371046;  593499. 


2371146; 593539, 2371197;  593575, 
2371233;  593614,  237J276;  593618. 
2371308; 593586,  2371345;  593551. 
2371372;  593531.  2371412;  return  to 
starting  point, 
(ii)  Note:  Map  134  follows: 
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Map  134  Unit  15  -  Cyanea  grimesiana  ssp.  obatae  -  e 


I       1  Critical  Habitat  Unit  IS 

ffTTm  Critical  Habitat  for  ^^^ 

Cyanea  grimesiana  ssp.  obatae  -  c 
Elevation  (500-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 


3= 


OS 


(135)  Oahu  15 — Cyanea  grimesiana  ssp.  2368860;  594073, 

obatae— d  (83  ha;  205  ac)  2368672;  593962, 

(i)  Unit  consists  of  the  following  42  2368423;  593889. 

boundary  points:  Start  at  594150,  2368114;  593812, 

2369456;  594262,  2369473;  594391.  2367926;  593662, 

2369508;  594429.  2369478;  594425.  2367784; 593482, 

2369388;  594395,  2369323;  594373,  2367887; 593345. 

2369259;  594348.  2369135;  594322.  2367952;  593255. 

2369023;  594270.  2368950;  594168.  2368037; 593195. 


2368766;  594043,  2368136;  593229.  2368209;  593323. 

2368577;  593923,  2368243;  593405.  2368277;  593456, 

2368252; 593825.  2368316;  593430, 2368414; 593422. 

2368016; 593773,  2368509;  593430. 2368547; 593435, 

2367836; 593610,  2368629;  593439,  2368697;  593486, 

2367853; 593396,  2368736; 593572.  2368809;  593619, 

2367892; 593259.  2368899;  593709,  2368967;  return  to 

2367986;  593242,  starting  point. 

2368084;  593190.  (ii)  Note:  Map  135  follows: 
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Critical  Habitat  Unit  IS 
Critical  Habitat  for 


OJ 

3= 


Cyanea  grimesiana  ssp.  obatae^^ 
Elevation  (SOO-fl  ccmtours) 
/\/  MajwRoaid 
/V  Coastline 


(136)  Oahu  15 — Cyanea  pinnatifida — a 
(154  ha;  380  ac) 

(i)  Unit  consists  of  the  following  41 
boundary  points:  Start  at  593385. 
2374713;  593425.  2374682;  593429, 
2374682;  593577,  2374542;  593721, 
2374415; 593793,  2374314;  593874, 
2374157; 593882,  2374030;  593819, 


2373852;  593747,  2373721;  593776,  2372349; 594339,  2372401;  534149, 

2373624; 593865,  2373531;  594009,  2372469;  594018,  2372570;  593903. 

2373433; 594132.  2373404;  594318,  2372820;  593810.  2373027;  593599. 

2373349; 594377.  2373226;  594381.  2373154;  593290.  2373336;  593167, 

2373150;  594428.  2373061; 594462.  2373467;  593163.  2373679;  593163. 

2372926; 594546. 2372768;  594648.  2373967;  593133.  2374170;  593078. 

2372624; 594745.  2372497;  594796,  2374259; 592993, 2374346;  593303, 

2372421;  594733,  2372345;  594678,  2374636;  return  to  starting  point. 

2372332;  594585,  2372332;  594504,  (ii)  Note:  Map  136  follows: 
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(137)  Gahu  \5—Cyanea  pinnatifido—h  2371145;  594394.  2371042;  594317, 

(42  ha;  104  ac)  2370945; 594269. 2370886;  594177, 

2370831;  594049.  2370792;  593891, 

(i)  Unit  consists  of  the  following  34  2370864;  593690.  2370992;  593604, 

boundary  points:  Start  at  594269.  2371076;  593568.  2371123;  593570, 

2371382; 594330,  2371362;  594330.  2371123; 593565,  2371124;  593554, 

2371348; 594458,  2371171;  594457,  2371189; 593769,  2371254;  593758, 

2371 i7Qt  594458,  2371170;  594470,  2371277; 593646,  2371322;  593557, 


2371344;  593520, 2371366;  593526. 
2371411;  593573, 2371436;  593646, 
2371433; 593707,  2371427;  593738, 
2371430; 593874,  2371449;  593971, 
2371460;  594063,  2371457;  594127, 
2371451;  594205,  2371418;  return  to 
starting  point.  *' 

(ii)  Note:  Map  137  follows: 
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Map  137  Unit  15  -Cyaneajrinnadfida  -  b 


I       I  Critical  Habitat  Unit  15 

MH  Critical  Habitat  for 

Cyanea  pinncaifida  -  b 

Elevation  (500-ft.  contours) 

/\/  Major  Road 

A/  Coastline 


OS 


Miles 


3 


OS 


I    fOionielcrs 


3 


8 


(138)  Oahu  15 — Cyanea  pinnatifida — c  2368662;  594375,  2368512; 

(129  ha;  318  ac)  2368423;  594353. 2368326; 

(i)  Unit  consists  of  the  following  55  2368212;  594292,  2368155; 

boundary  points:  Start  at  594158,  2367755;  594058,  2367761; 

2369378; 594159,  2369378;  594186,  2367813; 593799,  2367869; 

2369419;  594266.  2369517;  594347.  2367861; 593573.  2367825; 

2369525; 594456. 2369531;  594639,  2367861; 593373,  2367903; 

2369522. 594717.  2369497;  594753.  2367942;  593270,  2368003; 

2369442; 594717, 2369347;  594673,  2368072;  593306,  2368125; 

2369208; 594620,  2369133;  594564,  2368164; 593470.  2368195; 

2369041;  594475,  2368746;  594447,  2368242; 593568,  2368287; 


594383.  2368348; 593515, 2368390;  593512, 

594344,  2368470; 593512.  2368545;  593532. 

594077.  2368621;  593562, 2368651;  593657, 

593899,  2368704;  593738, 2368765;  593749. 

593660,  2368824;  593760, 2368907;  593829, 

593462,  2368982;  593880,  2369027;  593927, 

593295,  2369091;  593996.  2369166;  594033. 

593276.  2369183;  594077, 2369250;  594124, 

593379,  2369303;  594155,  2369372;  594156, 

593548,  2369374;  retiu-n  to  starting  point. 

593554,  (ii)  Note:  Map  138  follows: 
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(139)  Oahu  \5—Delissea  subcordata—  2373500 

(220  ha;  545ac)  2373580 

2373539 

(i)  Unit  consists  of  the  following  58  2373353 

boundary  points:  Start  at  593234,  2373123 

2374539; 593402,  2374434;  593503.  2372730 

2374332; 593561. 2374272;  593700,  2372375 

2374102;  593689.  2374102:593761,  2372293 

2374051;  593845.  2373930;  593879.  2372250 

2373842;  593862.  2373713;  593923.  2372247 

2373622; 594069.  2373534;  594211.  2372261 

.2373473; 594448.  2373456;  594553.  2372389; 


594705, 2373537;  594864.  2372552;  593781,  2372636;  593767. 
594962,  2373566:  595017.     .  2372718:  593693,  ?372799;  593537. 

595020, 2373455;  594959,  2372890; 593395.  2373026;  593266, 

594868, 2373272:  594732,  2373131; 593114, 2373269;  593016. 

594576. 2372940;  594485.  2373364; 592955. 2373486;  592945. 

594455, 2372473;  594485,  2373550; 592945,  2373635;  592931, 

594505, 2372317;  594495.  2373831; 592911,  2373930;  592924, 

594377. 2372270;  594309.  2374068;  592924.  2374143;  592924. 

594241. 2372247;  594191.  2374221;  592878.  2374238;  593146. 
594109.  2372230;  594042.  .    2374489; 593165,  2374499;  return  to 

593910,  2372410;  593818,  starting  point. 

593801.  2372454;  593767.  (ii)  Note:  Map  139  follows: 
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Map  139  Unit  15  -Delissea  subcordata  -  b 


§ 


■  HonouHut 


Critical  Habitat  Unit  15 


Critical  Habitat  for 
Delissea  subcordata  -  b 

Elevation  (500-ft.  contours) 

Major  Road 

/\/  Coastline 


0.5 

3= 


\    Mile 


D 


0.S 


Kikmelen 


(140)  Oahu  15 — Delissea  subcordata— 
(32  ha;  78ac) 

(i)  Unit  consists  of  the  following  23 
boundary  points:  Start  at  593547. 
2371434; 593683^2371458;  593893, 


2371450;  594059.  2371423;  594113,  2370919;  593625.  237'1017;  593547. 

2371379;  594113,  2371278;  594106,  2371078; 593517,  2371163;  593642. 

2371200; 594096,  2371081;  594160,  2371210; 593649,  2371271;  593605, 

2371007;  594214,  2370916;  594214.  2371316; 593534,  2371363;  593517. 

2370868;  594153,  2370824;  594014,  2371414;  return  to  starting  point. 
2370787;  593913.  2370834;  593737.       (ii)  Note:  Map  140  follows: 
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Map  140  Unit  15  -Deiissea  subcordata  -  c 


I 


S 


[fTTTTl  Critical  Habitat  for 

Deiissea  subcordata  -  c 

Elevation  (SOO-ft  contours) 

/\/  NdajorRoad 

/\/  Coastline 


as 

3Z 


(141)  Oahu  15 — Deiissea  subcordata — d 
(81  ha;  200  ac) 

(i)  Unit  consists  of  the  following  27 
boundary  points:  Start  at  594143, 
2369424:  594236,  2369495; 594412, 
2369484;  594439.  2369409; 594442, 


2369289: 
2368986; 
2368768; 
2368427; 
2368165; 
2367865; 
2367899; 


594427. 
594315. 
594098. 
593952, 
593775, 
593562, 
593386, 


2369132: 
2368885; 
2368581; 
2368266; 
2367978; 
2367805; 
2367989; 


594371, 
594248. 
594019, 
593873. 
593730. 
593360. 
593427. 


2368146; 593464.  2368360;  593513, 
2368559; 593521, 2368679;  593569, 
2368780;  593704,  2368881;  593880, 
2369061;  593978,  2369173;  594045, 
2369297;  return  to  starting  point. 

(ii)  Note:  Map  141  follows: 
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Map  141  Unit  15  -Deiissea  subcordata  -  d 


Critical  Habitat  Unit  IS 


irnni  Cntical  Habitat  for 

Deiissea  subcordata  -  d 

Elevation  (500-fl  contours) 

/V   Major  Road 

/\/  Coastline 


I    Miks 


0.5 


I   Kilowrlcii 


(142)  Oahu  15— Diellia  falcata—c  (342 
ha;  844  ac) 

(i)  Unit  consists  of  the  following  32 
boundary  points:  Start  at  593263, 
2374599; 593436, 2374499;  593422, 
2374474; 593572, 2374207;  593822, 
2373998;  593561,  2373771;  593572, 


2373507; 
2373305; 
2373462; 
2373081; 
2372300; 
2371391; 
2370676; 
2370939; 


593715, 
594437, 
594892, 
594254, 
594221, 
594272, 
593868, 
593411, 


2373507; 
2373496; 
2373348; 
2372726; 
2371865; 
2370836; 
2370775; 
2371425; 


594159, 
594855, 
594778, 
594485, 
594155, 
593971, 
593469, 
593483, 


,  2371995;  593604,  2372808;  592905, 
2373115; 592834, 2373899;  592727, 
2374190;  592765,  2374190;  592805.. 
2374172;  592806, 2374171; 592807, 
2374171;  592807,  2374172;  return  to 
starting  point. 

(ii)  Note:  Map  142  follows: 
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(143)  Oahu  Ib—Diellia  falcata—ii  (177 
ha:  438  ac) 

(i)  Unit  consists  of  the  following  11 
boundary  points:  Start  at  594778. 


2369648; 594642, 2369018:  594003. 
2367683;  593587.  2367808;  593376. 
2367886;  593222.  2368415;  593240. 
2368417; 593589. 2369042;  594161, 


2369659:  594168.  2369688;  594734. 
2369651;  return  to  starting  point. 

(ii)  Note:  Map  143  follows: 
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Map  143  Unit  15  -Dielliafalcata  -  d 


I 


Critical  Habitat  Unit  IS 


ffTTTTI  Critical  Habitat  for 
Dielliafalcata  -  d 

Elevation  (500-ft.  contours) 
/S/  Major  Road 
/V   Coastline 


0.5 


3 


OS 


1    Kikmieten 


(144)  Oahu  15— Diellia  unisora—a  (362 
ha;  895  ac) 

(i)  Unit  consists  of  the  following  68 
boundary  points:  Start  at  592846. 
2373892; 593232,  2373784;  593278, 
2373295; 593871, 2372872;  594017, 
237265/593879,  2371581;  593822, 
2371230; 593736, 2371122;  594227, 
2370646;  594300, 2370666;  594412, 
2370491;  594362,  2370301;  594412, 
2370171; 594402,  2369825;  594512, 
2369665; 594287,  2369515;  594542, 
2369395;  594552,  2369394;  594662, 


2369179; 
2368864; 
2367853; 
2367592; 
2367597; 
2367858; 
2368053; 
2368173; 
2368368; 
2368629; 
2369254; 
2369554; 
2369563; 
2369720; 


594517, 
593976, 
593827, 
593462, 
593426, 
593300, 
593105, 
592723, 
593025, 
592880, 
593651, 
593611, 
593761, 
594152, 


2369024; 
2368428; 
2367852; 
2367482; 
2367778; 
2367928; 
2368148; 
2368374; 
2368358; 
2369154; 
2369460; 
2369557; 
2369630; 
2370010; 


594167, 
593821, 
593886, 
593436, 
593411, 
593260, 
592685, 
592725, 
593155, 
593456, 
593606, 
593616, 
593931, 
594172, 


2370481;  594041,  2370631;  593941, 
2370756;  593671,  2370882;  593536, 
2371002;  593421,  2371127;  593416, 
2371197;  593466,  2371358;  593358, 
2371548;  593381, 2371563;  593376, 
2371839;  593421,  2371814;  593521, 
2371984;  593611, 2372349; 593536, 
2372645;  593325^  2372890;  593187, 
2372944;  593188,  2372954;  593050, 
2373067;  592928,  2373181;  592839, 
2373384;  592839,  2373636;  return  to 
starting  point. 

(ii)  Note:  Map  144  follows: 
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(145)  Oahu  15— Gardenia  man/iii— a  2373557;  594228.  2373470 

(266  ha;  658  ac)  j  2373451;  594S72. 2373561 

2373579; 595011,  2373549 

(i)  Unit  consists  of  the  following  44  2373522;  595188.  2373431 

boundary  points:  Start  at  593315,  2373303;  594973,  2372963 

2374647; 593329.  2374638;  593423,  2372861; 594735.  2372653 

2374563; 593533,  2374468;  593718.  2372460;  594421,  2372331 

2374328; 593801,  2374230;  593892.  2372238; 594130.  2372238 

2374075; 593930,  2374003;  593911.  2372298; 593967.  2372359 

2373814; 593941,  2373625;  594017,  2372359; 593748,  2372397; 


594387. 
594761. 
595143. 
595147. 
594894, 
594580. 
594190, 
594020. 
593797. 
593771, 


2372589;  593778.  2372733;  593695, 
2372809;  593457.  2372975;  593177, 
2373179; 592981,  2373376;  592916, 
2373508;  592894.  2373697;  592939, 
2373863;  592901,  2373973;  592916, 
2374109;  592935.  2374211;  592897. 
2374256;  593303,  2374636;  return  to 
starting  point, 
(ii)  Note:  Map  145  follows: 
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Map  145  Unit  15  -  Gardenia  marmU  -  a 


I 


Critical  Habitat  Unit  IS 


limil  Critical  Habitat  for 

Gardenia  mannH  -  a 

Elevation  (500-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 


I    Miles 


0.5 


I    KiloiKlen 


■  HonouMuli 


(146)  Oahu  15 — Gouania  meyenii — c 
(209  ha;  515  ac) 

(i)  Unit  consists  of  the  following  60 
boundary  points:  Start  at  593204, 
2374544;  593306. 2374506;  593425. 
2374431; 593681.  2374277;  593800, 
2374154; 593879. 2374063; 593891, 
2374004; 593816,  2373866;  593721. 
2373755; 593693, 2373680; 593768, 
2373569; 593867. 2373467;  593997, 
2373340; 594112, 2373242;  594258, 
2373147; 594475, 2373005;  594618, 


2372747; 594665, 2372620;  594681,  2373016; 593199,  2373091;  593045, 

2372494; 594728,  2372371;  594712,  2373182; 592958,  2373317;  592907, 

2372257; 594606,  2372241;  594499,  2373447;  592887,  2373526;  592879, 

2372269; 594416. 2372285;  594329.  2373648;  592915.  2373767;  592903, 

2372254;  594250.  2372230;  594155,  2373897; 592868. 2374004;  592852. 

2372234; 594096,  2372246;  594017,  2374107; 592808,  2374150;  592754. 

2372266; 594013.  2372309;  593966.  2374182; 592760,  2374190;  592765. 

2372372; 593875.  2372380;  593768.  2374190; 592805.  2374172;  592805. 

2372396; 593689. 2372432;  593685,  2374171; 592806.  2374171;  592807. 

2372495; 593689. 2372558;  593697.  2374171; 592807. 2374172;  return  to 

2372617;  593685,  2372661;  593579,  starting  point. 

2372760;  593425,  2372898;  593290.  (ii)  Note:  Map  146  follows: 
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(147)  Oahu  15 — Hedyotis  coriacea — a 
(185  ha:  458  ac) 

(i)  Unit  consists  of  the  following  31 
boundary  points:  Start  at  593537, 
2367790; 593626,  2367910:  593688. 
2368026; 593778. 2368187:  593849. 
2368320;  593942.  2368481;  594054, 


2368619; 594201,  2368864; 594268,  2368263;  594749.  2368173;  594723. 

2368976; 594375.  2369168;  594535.  2368008; 594669.  2367888;  594602, 

2369301:594745.  2369364;  594977,  2367710:594576.2367505:594495. 

2369364; 595097.  2369292:  595164.  2367322; 594397.  2367264;  594237. 

2369185; 595209.  236^052;  595151,  2367242;  594085.  2367282;  593907, 
2368882;  595053.  2368740;  594977,  •  2367424;  retimj  to  starting  point. 

2368526:  594923.  2368450;  594807.  (ii)  Note:  Map  147  follows: 
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Map  147  Unit  IS  -Hedyotis  coriacea  -  a 


Critical  Habitat  Unit  1 5 


llimi  Critical  Habitat  for 

Hedyotis  coriacea  -  a 

Elevation  (500-ft.  contours) 

Major  Road 

/\/  Coastline 


0.5 


I    Kilometen 


3 


(148)  Oahu  15 — Hedyotis  parvula—h  (8 
ha;  19  ac) 

(i)  Unit  consists  of  the  following  35 
boundary  points:  Start  at  592602, 
2374407;  592530,  2374478;  592455, 
2374495;  592457,  2374454;  592473, 
2374402; 592457, 2374373;  592418, 


2374363; 
2374359; 
2374349; 
2374406; 
2374499; 
2374545; 
2374594; 
2374653; 


592384, 
592313, 
592248, 
592224, 
592277, 
592370, 
592362, 
592378, 


2374357; 
2374359; 
2374369; 
2374450; 
2374535; 
2374565; 
2374618; 
2374681; 


592352, 
592285, 
592224, 
592246, 
592331, 
592372, 
592378, 
592374, 


2374701 
2374756 
2374691 
2374601: 
2374561 
2374492 
2374409; 


592374. 2374733 
592404. 2374781 
592484,  2374661 
592514,  2374600 
592594.  2374531 
592604, 2374422; 


592380, 
592454. 
592514, 
592574. 
592604. 
592606, 


return  to  starting  point. 


(ii)  Note:  Map  148  follows: 
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(149)  Oahu  15 — Hedyotis  parvula — c  (95 
ha;  236  ac) 

(i)  Unit  consists  of  the  following  117 
boundary  points:  Start  at  593738, 
2372184; 593738,  2372181;  593744, 
2372130; 593648.  2371970;  593586, 
2371810; 593572.  2371714;  593572. 
2371678; 593603. 2371650;  593584, 
2371594; 593581,  2371540;  593615. 
2371521; 593654.  2371504;  593651. 
2371487; 593575.  2371467;  593530. 
2371442; 593508,  2371389;  593539, 
2371344; 593612, 2371321;  593674, 
2371300; 593733, 2371284;  593758, 
2371258;  593738,  2371233;  593654. 
2371210; 593564.  2371188;  593533. 
2371146; 593542. 2371115;  593581. 
2371070;  593645.  2371031;  593688. 


2371003; 
2370938; 
2370865; 
2370825; 
2370848; 
2370910; 
2371022; 
2371104; 
2371087; 
2371019; 
2370944; 
2370884; 
2370752; 
2370707; 
2370817; 
2370884: 
2370974; 
2371073; 
2371154; 


593713, 
593783, 
593865, 
593831, 
593702, 
593564. 
593449. 
593364. 
593224. 
593086. 
593024. 
592887. 
592839. 
592724. 
592662. 
592682. 
592777. 
592805. 
592752. 


2370946 
2370904 
2370845 
2370823 
2370901 
2370966 
2371073 
2371106 
2371053 
2370960 
2370932 
2370823 
2370702 
2370772 
2370854 
2370927 
2371025 
2371121 
2371208 


593744. 
593837, 
593856. 
593786. 
593665. 
593502. 
593401. 
593291, 
593182. 
593055. 
592935. 
592864. 
592797. 
592698. 
592662. 
592727. 
592808. 
592777. 
592749. 


i2371255; 
2371362; 
2371477; 
2371551; 
2371626; 
2371742; 
2371846; 
2371830; 
2371729; 
2371698; 
2371762; 
2371928; 
2371954; 
2372201; 
2372341; 
2372510; 
2372617; 
2372785; 
2372833; 


592769, 
592777, 
592816. 
592777. 
592791. 
592727. 
592831. 
593030. 
593196. 
593261. 
593311, 
593390. 
593502. 
593544. 
593527. 
593525. 
593550. 
593525. 
593595. 


2371306; 
2371438; 
2371522; 
2371593; 
2371697; 
2371817; 
2371843; 
2371774; 
2371700; 
2371729; 
2371872; 
2371953; 
2372130; 
2372274; 
2372400; 
2372546; 
2372712; 
2372825; 
2372813; 


592783. 
592791. 
592816, 
592783. 
592757. 
592760, 
592946, 
593137. 
593249. 
593261, 
593348, 
593401, 
593539. 
593542. 
593505. 
593558. 
593533. 
593556. 
593651. 
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2372782; 593730,  2372751;  593772, 
2372715; 593783, 2372653;  593778, 
2372605;  593764,  2372535;  593769. 


2372487;  593794,  2372445;  593825, 
2372392; 593806,  2372338;  593764, 


2372279;  593769, 2372234; 593741, 
2372187;  return  to  starting  point, 
(ii)  Note:  Map  149  follows: 


Map  149  Unit  15  -  Hedyotis  parvula  -  c 

7^ 


I 


HonouMi 


I       I  Critical  Habitat  Unit  15 

Critical  Habitat  for 
Hedyotis  parvula  -  c 

Elevation  (500-ft.  contours) 
/\/  Maj(M-Road 
/\/  Coastline 


OS 


I    Miks 


J 


05 


Kiloineicrs 


(150)  Oahu  15 — Hedyotis  parvulcH-d 
(49  ha;  122  ac) 

(i)  Unit  consists  of  the  following  40 
boundary  points:  Start  at  593983, 
2369454; 594001,  2369444;  594008, 
2369410;  593966,  2369334;  593929, 
2369269; 593825,  2369200;  593753, 
2369138; 593716,  2369097;  593667, 


2369049;  593602.  2369011;  593509.  2368238; 592640,  2368286;  592740, 

2368960; 593472,  2368908;  593403,  2368355;  592901,  2368362;  593094, 

2368829; 593365,  2368781;  593320,  2368417; 593145,  2368499;  593087, 

2368705; 593317, 2368592; 593296,  2368599;  593015,  2368695;  592901, 

2368492;  593252,  2368376;  593197,  2368850; 592949,  2368960;  593125. 

2368324; 593121, 2368218;  593080,  2369094; 593248, 2369179;  593461. 

2368166; 593018,  2368163;  592915,  2369255;  593709.  2369334;  return  to 

2368169;  592785,  2368200;  592716,  starting  point. 

2368200;  592668,  2368200;  592616,  (ii)  Note:  Map  150  follows: 
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(151)Oahul5 — Hesperomannia  2373611 

arbuscu]a—c  (163  ha;  402  ac)  2373339 

2373020 

(i)  Unit  consists  of  the  following  39  2372592 

boundary  points:  Start  at  593101,  2372340 

2374447; 593108,  2374441;  593272,  2372272 

2374302; 593415,  2374202;  593591,  2372277 

2374102;  593647. 2373974;  593647.  2372417 

2373826; 593591, 2373719;  593619.  2372569 


593743, 
594114. 
594394. 
594617. 
594513. 
594178. 
593934. 
593691. 
593707. 


2373463; 
2173168; 
2372784; 
2372420; 
2372316; 
2372269; 
2372381; 
2372501; 
2372657; 


593879. 
594302. 
594521. 
594581. 
594370. 
594014, 
593715, 
593691, 
593595, 


2372760; 593415,  2372904;  593240. 
2373084;  593184.  2373140;  592996. 
2373240;  592988.  2373339;  592900. 
2373443; 592884.  2373603;  592884. 
2373791;  592884.  2373854;  592940. 
2374026; 592940, 2374170;  592880. 
2374240;  return  to  starting  point. 

(ii)  Note:  Map  151  follows: 
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Map  151  Unit  15  -Hesperomannia  arhuscida  -  c 


irnni  Cntical  Habitat  for 

Hesperonumnia  arbuscula 

V    ElevatiiMi  (500-ft.  contours) 

/\/  Major  Road 

/V  Coastline 


(152)  Oahu  15 — Hesperomannia 
arbuscula — d  (24  ha;  60  ac) 

(i)  Unit  consists  of  the  following  49 
boundary  points:  Start  at  593515, 
2371533;  593527,  2371465;  593511. 
2371414;  593534.  2371371;  593567, 
2371348;  593636,  2371350;  593679. 
2371364;  593763,  2371328;  593851, 
2371297;  593905.  2371278;  593926. 
2371251;  593930.  2371221;  593909, 


2371176;  593859,  2371140;  593821.  2371059;  593444,  2371077;  593402, 

2371090;  593796.  2371077;  593849,  2371096;  593362.  2371103;  593350. 

2371009;  593934,  2370936;  593992,  2371132; 593337,  2371165;  593314, 

2370881; 594043,  2370821;  594063.  2371182; 593321,  2371205;  593350, 

2370779;  594040,  2370766;  594011.  2371240;  593350, 2371271;  593350, 

2370762;  593j968,  2370769;  593896,  2371297;  593354,  2371332;  593366, 

2370802;  593813,  2370844;  593769,  2371363; 593371,  2371391;  593360, 

2370869; 593713,  2370906;  593671,  2371431; 593389,  2371439;  593448, 

2370911;  593619.  2370927;  593575,"  2371462;  return  to  starting  point. 

2370971;  593517.  2371015;  593479.  (ii)  Note:  Map  152  follows: 
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Map  152  Unit  15  -Hesperomaimia  arhuscida  -  d 


(153)  Oahu  15 — Hesperomannia 
arbuscula — e  (70  ha;  172  ac) 

(i)  Unit  consists  of  the  following  61 
boundary  points:  Start  at  594011, 


2369339:  594149, 2369329 
2369262;  594092.  2369198 
2369151:  594015.  2369114 
2369050:  594055,  2369007 
2368943:  593968,  2368886 
2368833: 593720.  2368786 
2368735:  593609,  2368682 


594118. 
594045. 
594015. 
594051. 
593834. 
593649. 
593639. 


2368615:  593716.  2368531;  593740, 


2368504: 
2368300: 
2368008: 
2367807: 
2367596: 
2367479: 
2367409; 
2367412: 
2367549; 
2367710: 
2367814; 
2367915; 


593767. 
593773. 
593706, 
593690, 
593656, 
593626. 
593549, 
593455, 
593415. 
593408. 
593432. 
593304. 


2368400; 
2368136: 
2367881: 
2367677: 
2367533: 
2367429: 
2367395: 
2367482; 
2367647: 
2367754; 
2367878; 
2367921; 


593773. 
593736. 
593700, 
593666, 
593626. 
593606. 
593489, 
593442. 
593381. 
593435. 
593375. 
593271, 


2367948;  593220.  2367968;  593157. 
2368002;  593137.  2368029;  593153, 
2368069;  593127.  2368112;  593127, 
2368149:  593194.  2368233;  593271. 
2368350;  593294.  2368400:  593301, 
2368481;  593334,  2368565;  593358. 
2368618;  593358.  2368746;  593432, 
2368806;  593492,  2368849;  593556, 
2368920;  593596,  2368970:  593733, 
2369050:  593834. 2369164: 593921, 
2369245;  return  to  starting  point. 

(ii)  Note:  Map  153  follows: 
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Map  153  Unit  15  -Hesperomannia  arbuscula  -  e 


Critical  Hdbitat  Unit  15 


MM  Critical  Habitat  for  o 

Hesperomannia  arbuscula  -  e 

/  \     Elevation  (500-ft.  contours) 

/V   Major  Road 

/A/  Coastline 


3= 


I 


{Honoutut 


(154)  Oahu  15 — Lepidium  arbuscula — b 
(119  ha;  293  ac) 

(i)  Unit  consists  of  the  following  53 
boundary  points:  Start  at  593447. 
2372148; 593565,  2372148;  593608, 
2372112; 593544,  2371984;  593505, 
2371876;  593490.  2371744;  593490, 
2371637; 593465,  2371547;  593585, 
2371534;  593574,  2371368;  593504. 
2371156; 593519, 2370975;  593331, 


2371064; 593112,  2370931;  592749,  2371607; 592645, 2371609;  592655. 

2370654; 592401,  2370473;  592348,  2371643; 592439.  2371683;  592357, 

2370422; 592303,  2370423;  592298,  2371749; 592404,  2371930;  592511, 

2370588;  592511,  2370640;  592568,  2371994; 592670,  2372075;  592791, 

2370749; 592458,  2370816;  592333,  2372111; 592861,  2372016;  592921, 

2370839;  592335.  2370994;  592399.  2371946; 592946, 2371910;  592954, 

2371045;  592573,  2370950;  592711,  2371866; 593033.  2371823;  593068, 

2371012; 592721,  2371121;  592630,  2371794; 593140, 2371794;  593183, 

2371197;  592507,  2371287;  592529,  2371880; 593203,  2371941;  593316, 

2371358:592597.  2371374:592711.  2372023;  return  to  starting  point. 
2371436;  592687.  2371512;  592687,       (ii)  Note:  Map  154  follows: 
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(155)  Oahu  15 — Lepidium  arbuscula—c 
(99  ha;  245  ac) 

(i)  Unit  consists  of  the  following  25 
boundary  points:  Start  at  591090, 
2368536;  591131,  2368549;  591714. 
2368544;  592077,  2368508;  592367. 


2368526:592921. 
2368679;  592857, 
2369159; 593086. 
2369200; 593307. 
2369303: 593550. 
2369063;  593406. 


2368481;  593026.  2368892;  593310,  2368706;  593058, 

2369023;  592994,  2368199;  593078,  2368178;  592491, 

2369134: 593198.  2368152;  592490,  2368151;  592491, 

2369244: 593378,  2368168;  591718,  2368217;  591140, 

2369145;  593547,  2368128;  return  to  starting  point. 
2368937;  593278,  (ii)  Note:  Map  155  follows: 
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Map  155  Unit  15  -UpkUum  arbuseuUk-  c 


Critical  Habitat  Unit  15 

Critical  Habitat  for 
Lepidium  aHmscuIa  -  c 

..     Elevatimi  (SOO-ft  contours) 

/X/  Maj(M-Road 

/\/  Coastline 


OS 

3= 


03 


i 


Honoufut 


(156)  Oahu  15 — Lipochaeta  lobata  var.  2368577;  591944,  2368404;  592327, 

leptophylla—h  (534  ha;  1,320  ac)  2368577;  59i2633,  2368519;  592901, 

(i)  Unit  consists  of  the  following  84  2368443;  592920,  2368596;  592748, 

boundary  points:  Start  at  593149.  2369285;  593361,  2369419;  593744, 

2374492;  593322, 2374347;  593202,  2369821;  593954,  2369993;  593456, 

2374077; 592932,  2374119;  592890,  2370453;  592537,  2370530;  592671, 

2373813;  593040,  2373249;  593861,  2370740;  592461,  2370912;  592767, 

2372568;  593616,  2371792;  593508,  2371008;  592671,  2371066;  592518. 

2371124;  594371,  2370587;  594228,  2371315;  592557,  2371410;  592729, 

2369606;  593493,  2368894;  593248,  2371391;  592729,  2371602;  592461, 

2368404;  592759,  2368139;  591902,  2371812;  592652,  2371985;  593112, 

2368241;  591290,  2368200;  590902,  2371871;  593227,  2372062;  593265, 

2368016;  590508,  2367753;  590489,  2372330; 593073,  2372732;  592691, 

2367907;  590699,  2368079;  590546,  2372943;  592691,  2373211;  592461, 

2368270;  590910,  2368443;  591380,  2373402;  592614,  2373556;  592576, 

2368646;  591561,  2368558;  591714,  2373977;  592461,  2374111;  592212, 


2374226;  592135,  2374513;  592328, 
2374840;  592345,  2374840;  592384, 
2374811;  592404,  2374781;  592454, 
2374691;  592484,  2374661;  592514. 
2374601; 592514, 2374600;  592574, 
2374561;  592594,  2374531;  592604, 
2374492;  592604,  2374422;  592634, 
2374282;  592634, 2374281;  592644, 
2374251;  592664, 2374231;  592664, 
2374230;  592724, 2374190;  592725, 
2374190;  592726.  2374190;  592765, 
2374190;  592805,  2374172;  592805, 
2374171;  592806,  2374171;  592807, 
2374171;  592807,  2374172;  return  to 
starting  point. 

(ii)  Note:  Map  156  follows: 
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05 

a: 


Critical  Habitat  Unit  IS 

lllllll  Critical  Habitat  for 

Lipochaeta  lobata  var.  leptophylla  -  b 
Elevation  (500-ft.  contours) 

Major  Road 
/V    Coastline 


I    Mik> 


Kilameicn 


(157)  Oahu  15 — Melicope  pallida — b 
(174  ha;  431  ac) 

(i)  Unit  consists  of  the  following  30 
boundary  points:  Start  at  593915, 
2371158;  593885,  2371316; 593902, 
2371460;  593968,  2371623; 594112, 
2371815;  594204,  2371968;  594309, 


2372178;  594405,  2372290;  594540,  2371530;  594820,  2371399;  595008, 

2372426;  594680,  2372491; 594833,  2371202;  595122,  2371106;  595148, 

2372491;  595130,  2372404; 595305,  2370901;  595148.  2370783; 595095, 

2372330;  595371,  2372238;  595318,  2370625;  594811,  2370573;  594724, 

2372089; 595292.  2372015;  595209,  2370547;  594422,  2370634;  return  to 

2371932;  595069,  2371849;  594894,  starting  point. 

2371748;  594794,  2371648;  594759,  (ii)  Note:  Map  157  follows: 
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Map  157  Uait  15  -  Melicope  pmOida  -  b 


Critical  Habitat  Unit  1 5    . 

IfTTTT]  Critical  Habitat  for 

Melicope  pallida  -  b 

Elevation  (500-ft.  c<mtours) 

A/ Major  Road 

/\/  Coasdine 


0.5 


I    Kilomden 


(158)  Oahu  \b— Melicope  pallida— c  (29 
ha;  72  ac) 

(i)  Unit  consists  of  the  following  18 
boundary  points:  Start  at  592844, 
2369370; 593026, 2369351;  593289, 


2369381;  593556,  2369529;  593697. 
2369648; 593797.  2369722; 593904, 
2369803;  594001,  2369763;  594056, 
2369696;  593934.  2369581;  593760. 
2369392;  593604. 2369296;  593419, 


2369192; 593245, 2369140;  593033, 
2369140; 592885, 2369184; 592741, 
2369288;  592763,  2369348;  retiim  to 
starting  point. 

(ii)  Note:  Map  158  follows: 
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Critical  Habitat  Unit  15 

lllllll  Critical  Habitat  for 

Melicope  pallida  -  c 

Elevation  (SOO-ft.  contouis) 

/\/  Major  Road 

/V  Coastline 


OS         I    Kikancacn 


(159)  Oahu  15 — Melicope  pallida— d  (20 
ha;  50  ac) 

(i)  Unit  consists  of  the  following  27 
boundary  points:  Start  at  593034, 
2368745;  593076.  2368722; 593112, 
2368689;  593130, 2368627; 593145, 


2368522; 
2368340; 
2368244; 
2368227; 
2368269; 
2368352; 
2368448; 


593138, 
593057, 
592892, 
592748, 
592602, 
592576, 
592611, 


2368427 
2368274 
2368225 
2368227 
2368319 
2368406 
2368477; 


593104, 
592991, 
592784, 
592644, 
592576, 
592588, 
592661, 


2368503;  592732,  2368526;  592789, 
2368540; 592829,  2368576;  592866, 
2368639; 592881, 2368701;  592892, 
2368745; 592932, 2368767;  592958, 
2368772;  return  to  starting  point. 

(ii)  Note:  Map  159  follows: 
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Map  159  Unit  15  -  Melicope  paUida  -  d 


Critical  Habitat  Unit  IS 

Critical  Habitat  for 
Melicope  pallida  -  d 

.     Elevation  (500-fl  contours) 

/\/  Major  Road 

/V  Coasdine 


0.S 


05         I   Kilemcttn 


\Honaufuli 


(160)  Oahu  15 — Melicope  paUida — e 
(243  ha;  602  ac) 

(i)  Unit  consists  of  the  following  16 
boundary  points:  Start  at  594423, 


2369292;  594438, 2369540;  594423, 
2369777;  594527, 2369815;  594820, 
2369815; 595271,  2369781;  595080, 
2368083;  594844,  2367434;  594641, 
2367062;  594256,  2367191;  593830, 


2367465; 593813,  2367480;  594115, 
2368259;  594242,  2369020;  594245, 
2369025;  594338,  2369107;  return  to 
starting  point, 
(ii)  Note:  Map  160  follows: 
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Critical  Habitat  Unit  15 

ffTTTTl  Critical  Habitat  for 

A4elicope  pallida  -  e 

V    Elevation  (500-ft.  contours) 

/\/  Major  Road 

/V  CoasUinc 


OJ 


I    Kik 


(161)  Oahu  15 — Melicope  saint-johnit- 
a  (244  ha;  604  ac) 


(i)  Unit 
boundary 
2374373; 
2373921; 
2373648; 
2373217; 
2372290; 
2372273; 
2371996; 


consists  of  the  following  59 
points:  Start  at  593044, 


593508,  2374248 
593671,  2373883 
593710. 2373413 
594643,  2373004 
594486,  2372290 
594122. 2372225 


593702. 
593545, 
594455, 
594488, 
594478, 
593844, 


593948,  2371674; 593953. 


2371672; 
2371244; 
2370615; 
2370557; 
2370514; 
2370732; 
2370960: 
2371099; 
2371418; 
2371461; 
2371560; 
2371844; 


593753. 
593734. 
594357. 
594382, 
594227. 
593802, 
593457. 
593430, 
593430. 
593461. 
593502. 
593635, 


2371488; 

2371085; 

2370618; 

2370517; 

2370520 

2370850 

2371077 

2371115 

2371418 

2371469 

2371727 

2372121; 


593844,  2372345; 593681,  2372557;  593719, 

594352.  2372667;  593544,  2372800;  593400, 

594377,  2372951;  593309.  2373012; 593173, 

594227,  2373156;  593013,  2373247; 592972, 

594022.  2373369;  592888,  2373460;  592884, 

593548,  2373619;  592884,  2373824; 592847, 

593432,  2374081;  592790.  2374178;  592805. 

593416,  2374172; 592805, 2374171;  592806, 

593434,  2374171;  592807,  2374171;  592807, 

593499.  2374172;  593007, 2374359;  593038, 

593510,  2374369;  retiim  to  starting  point. 
593696.       (ii)  Note:  Map  161  follows: 
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Critical  Habitat  Unit  15 

Critical  Habitat  for 
Melicope  saint-johnii  -  a 

Elevation  (500-ft  contours) 

/\/  Major  Road 

/V  Coastline 


(162)  Oahu  15 — Melicope  saint-johnii- 
b  (214  ha;  529  ac) 

(i)  Unit  consists  of  the  following  17 
boundary  points:  Start  at  593451, 


2367805;  593168,  2367990;  593120, 
2368182; 592816,  2368208;  592780. 
2368300; 593052, 2368401; 593052, 
2368518;  593019,  2368854;  592993, 
2368899;  593007,  2369154;  594161, 


2369636;  594203,  2369883;  594473, 
2369871; 594549. 2369326;  594554, 
2369325; 594126, 2367970;  593462, 
2367802;  return  to  starting  point, 
(ii)  Note:  Map  162  follows: 
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Critical  Habitat  Unit  IS 

lllllll  Critical  Habitat  for 

Melicope  sairti-johtii  -  b 

Elevation  (SOO-ft  contours) 

/S/  Major  Road 

/\/  Coastline 


0$ 

3= 


OS 


(163)  Oahu  15 — Neraudia  angulata — f 
(84  ha:  207  ac) 

(i)  Unit  consists  of  the  following  50 
boundary  points:  Start  at  592634, 
2369389; 592987,  2369396;  593220, 
2369432;  593560.  2369500;  593732, 
2369531;  593797,  2369561;  593873, 
2369552;  593922,  2369478;  593886, 
2369420; 593784.  2369328;  593631, 
2369227;  593530,  2369132;  593471, 


2369083: 
2369055: 
2369018; 
2368886; 
2368733; 
2368509; 
2368337; 
2368218: 
2368178; 
2368245; 
2368261; 


593389, 
593180. 
593079, 
593125, 
593134. 
593149, 
593021, 
592763. 
592515, 
592303, 
592082, 


2369058 
2369046 
2368960 
2368816 
2368613 
2368402 
2368270 
2368187 
2368215 
2368248 
2368258 


593232, 
593110, 
593085, 
593131, 
593149. 
593149, 
592956. 
592646, 
592355, 
592263, 
592039, 


2368282; 592073,  2368353;  592146, 
2368445;  592266,  2368531;  592530, 
2368525;  592751,  2368506;  592886, 
2368552:  592926,  2368656;  592919, 
2368733:  592883,  2368801;  592849, 
2368920;  592830,  2368978;  592784, 
2369034;  592723,  2369116;  592625, 
2369282:  592603,  2369371;  return  to 
starting  point. 

(ii)  Note:  Map  163  follows: 
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Map  163  Unit  15  -NeraiuBa  angidata  -f 


W&  Critical  Habitat  for 

NercoKha  angulata  -f 

V   Elevation  (SOO-ft.  contours) 
/V  NfejiM-Road 
/V  Coastline 


(164)  Oahu  15— Phyllostegia  hirsuta—h 
(131  ha;  323  ac) 

(i)  Unit  consists  of  the  following  53 
boundary  points:  Start  at  593031, 
2374382:  593173, 2374381:  593174, 
2374368;  593177,  2374368;  593331, 
2374283; 593403, 2374220;  593416, 
2374135;  593438, 2373950;  593444, 
2373802;  593419,  2373604;  593435, 
2373513; 593466, 2373450;  593491, 


2373409;  593658,  2373311;  593815,  2372488; 593715,  2372570;  593733, 

2373220;  594004,  2373145;  594067,  2372686; 593633,  2372749;  593488, 

2373085:  594152,  2372953: 594255,  2372868;  593350,  2372981;  593205, 

2372805; 594334, 2372639;  594438,  2373120; 593083,  2373195;  592957. 

2372459; 594504, 2372358;  594504,  2373352; 592885,  2373465;  592882, 

2372323; 594482,  2372292;  594397,  2373585; 592885, 2373764;  592872. 

2372273;  594353,  2372254;  594265,  2373928; 592834, 2374148;  592784, 

2372243;  594174,  2372240;  594086,  2374181; 592805, 2374172;  592806. 

2372255;  594048,  2372274;  594007,  2374171; 592807,  2374171;  592807, 

2372337;  593910,  2372381;  593812,  2374172;  return  to  starting  point. 
2372378;  593711,  2372390;  593671.  (ii)  Note:  Map  164  follows: 
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Map  164  Unit  15  -PhyUostegia  hirsuia  -  "b 


Critical  Habitat  Unit  IS 

lllllll  Critical  Habitat  for 

PhyUostegia  hirsuia  -  b 

V    Elevation  (500-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


OS 

3= 


OS 


I 


J 


(165)  Oahu  15— PhyUostegia  hirsuta—c  2368974;  594062,  2368848;  594031. 

(69  ha;  171  ac)  2368765;  593969.  2368657;  593906, 

2368493; 593891,  2368300;  593876. 

(i)  Unit  consists  of  the  following  38  2368204;  593825,  2368041;  593795, 

boundary  points:  Start  at  594054,  2367953;  593750.  2367890;  593659. 

2369371; 594132.  2369522;  594326.  2367882: 593521,  2367855;  593403. 

2369540; 594429.  2369492;  594328,  2367895; 593368, 2367928;  593310, 

2369361; 594298,  2369245;  594248,  2367996; 593267,  2368061;  593264, 

2369165; 594210,  2369079;  594162,  2368121; 593300,  2368149;  593368, 


2368184;  593413,  2368219;  593448, 
2368280; 593478,  2368461;  593501, 
2368599;  593511.  2368692;  593591, 
2368830; 593647,  2368886;  593732, 
2368966; 593850,  2369097;  593956, 
2369208; 593994,  2369293;  return  to 
starting  point. 

•  (ii)  Note:  Map  165  follows: 
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Critical  Habitat  Unit  IS 

IFTTni  Critical  Habitat  for 

PhyUostegia  hirsuta  -  c 

Elevation  (500-ft.  ccmtours) 

/\/  Major  Road 

/\/  Coastline 


OS 


0.5 


1    Kiionelen 


(166)  Oahu  15— PhyUostegia 
kaalaensis — f  (30  ha;  74  ac) 

(i)  Unit  consists  of  the  following  21 
boundary  points:  Start  at  593699, 
2370957;  593696,  2370958;  593649, 


2370988; 
2371087; 
2371145; 
2371169; 
2371383; 
2371460; 


593650, 
593508, 
593509, 
593510, 
593510, 
594222, 


2370989; 
23711^; 
2371151; 
2371364; 
2371387; 
2371452; 


593495, 
593507, 
593513, 
593505, 
593509, 
594169, 


2371394;  594166,  2371388;  594157, 
2371381;  594109,  2371327;  593903, 
2371160; 594159, 2370816;  594000, 
2370766;  return  to  starting  point. 

(ii)Note:  Map  166  follows: 
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Map  lU  Unit  15  -PkyBostegim  kmalmensis  -f 


I 


S 


\ 


HoneuUi 


Critical  Habitat  Unit  15 


IfTTTTI  Critical  Habitat  for 

Phyllostegia  kaalaensis  -/ 

Elevation  (500-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


OS 


(167)  Oahu  \5— Phyllostegia  mollis— a 
(152  ha;  376  ac) 

(i)  Unit  consists  of  the  following  56 
boundary  points:  Start  at  593194, 
2374534; 593221,  2374505;  593297, 
2374397; 593462,  2374312;  593547, 
2374228; 593615, 2374156;  593711, 
2374035; 593727,  2373975;  593719, 
2373903;  593655,  2373842;  593603, 
2373758; 593587,  2373718;  593615, 
2373649:  593643,  2373601;  593711, 


2373485; 
2373352; 
2373252; 
2373091; 
2372870; 
2372581; 
2372342; 
2372279: 
2372275; 
2372348; 
2372380; 
2372432; 


593772, 
593972, 
594210, 
594342, 
594286, 
594410, 
594362, 
594069, 
594025, 
593952, 
593800, 
593727. 


2373432; 
2373300; 
2373183; 
2373011; 
2372713; 
2372419; 
2372278; 
2372271; 
2372307; 
2372372; 
2372384; 
2372520; 


593872, 
594125, 
594290, 
594286, 
594322, 
594459, 
594262, 
594045, 
593997, 
593896, 
593772, 
593755. 


2372589;  593763, 
2372733;  593603. 
2372938;  593446, 
2373087;  593225, 
2373240; 593048. 
2373412;  592928. 
2373593; 592944. 
2373862; 592920. 
2374168;  592871. 
starting  point. 

(ii)  Note:  Map  1 


2372645; 
2372858; 
2373007; 
2373167; 
2373340; 
2373529; 
2373714; 
2374063; 
2374232: 


593703. 
593514. 
593354. 
593125, 
592976. 
592928, 
592928, 
592936. 
return  to 


67  follows: 
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Map  167  Unit  15  -PkyUostegim  mollis  -  a 


I       I  Critical  Habitat  Unit  15 


irnn]  critical  Habitat  for 

Phyllostegia  mollis  -  a 

Elevation  (500-fl  contours) 

/\/  Major  Road 

/\/  Coastline 


0.5 


OS 


1    Kilometoi 


(168)  Oahu  \5— Phyllostegia  mollis— h 
(85  ha;  210  ac) 

(i)  Unit  consists  of  the  following  42 
boundary  points:  Start  at  594134, 


2369384:  594148,  2369422 
2369458;  594187,  2369496 
2369500;  594313, 2369503 
2369489; 594528.  2369461 


594165, 
594246, 
594422. 
594528, 


2369419;  594524,  2369345;  594482. 


2369250; 594415,  2369071;  594366,  2368265; 593497,  2368303;  593483. 

2368940; 594320,  2368831;  594229,  2368472; 593511,  2368550:593553, 

2368701; 594127. 2368592;  594084,  2368638; 593623,  2368771;  593701, 

2368497; 594035.  2368328;  593993.  2368863;  593789,  2368947;  593870, 

2368127; 593958, 2367997;  593887,  2369000; 593916,  2369071;  593965. 

2367899;  593799,  2367867;  593662,  2369144; 594053. 2369176;  594148, 

2367881; 593497.  2367913;  593440,  2369218; 594172,  2369292;  return  to 

2367972;  593381,  2368067;  593370,  starting  point. 

2368141;  593388,  2368215;  593458,  (ii)  Note:  Map  168  follows: 
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MaplM  VmklS-PkyOsstegimmoais-k 


Critical  Habitat  Unit  15 

IfTTTTl  Critical  Habitat  for 

Phyllostegia  mollis  -  b 

Elevation  (500-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


3:: 


0.5 


(169)  Oahu  15— Phyllostegia  2374137;  593508, 

parviflom—a  (70  ha;  173  ac)  2373876;  593512, 

(i)  Unit  consists  of  the  following  24  2373640;  593752. 

boundary  points:  Start  at  593084,  2373340;  593564, 

2374431: 593099.  2374381;  593167,  2373112; 593420. 

2374293; 593344,  2374229;  593504,  2373140;  593067. 


2374017;  593500. 
2373740;  593600. 
2373496;  593652. 
2373216;  593480. 
2373056;  593224, 
2373268;  592963, 


2373400; 592927, 2373556;  592927, 
2373744; 592927.  2373880;  592919, 
2374013;  592971.  2374133;  592931. 
2374261;  592909.  2374268;  return  to 
starting  point. 

(ii)  Note:  Map  169  follows: 
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Map  169  Unit  15  -Phyllostegia parviflora  -  a 


I       I  Critical  Habitat  Unit  15 


limil  Critical  Habitat  for 

Phyllostegia  parviflora  -  a 

Elevation  (500-ft.  contours) 

/\/  Major  Road 

/V  Coastline 


0$ 


I    Miles 


~1 


OS 


I    KikMnden 


J 


(170)  Oahu  15— Phyllostegia 
parviflora — ^b  (21  ha;  51  ac) 

(i)  Unit  consists  of  the  following  23 
boundary  points:  Start  at  593556, 
2371486; 593640, 2371442;  593808, 


2371405; 593984.  2371397;  594016, 
2371325;  594016,  2371253;  593948, 
2371209; 593860, 2371213;  593740, 
2371209;  593728, 2371133;  593792. 
2371077;  593944, 2371021^  594032. 
2370932;  594092.  2370916;  594148.. 


2370880;  594124,  2370856:  594072. 
2370826; 594000.  2370800;  593880. 
2370856;  593740,  2370944;  593628, 
2371041; 593472. 2371137:  593476, 
2371209:  return  to  starting  point, 
(ii)  Note:  Map  170  follows: 
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Critical  Habitat  Unit  15 

IfTTTT]  Critical  Habitat  for 

Phyllostegia  parviflora  -  b 

''■■■/  Elevaticn  (500-ft.  contours) 

/S/  Major  Road 

/\/  Coastline 


OS 


(171)  Oahu  15— Phyllostegia 
parviflora — c  (69  ha;  171  ac) 

(i)  Unit  consists  of  the  following  38 
boundary  points:  Start  at  594092, 
2369443;  594192,  2369491;  594309, 
2369499;  594421,  2369495;  594433, 
2369443;  594429,  2369383;  594365, 
2369319; 594357,  2369251;  594369, 


2369W9; 
2369087; 
2368946; 
2368790; 
2368770; 
2368790; 
2368642; 
2368394; 
2368138; 


594369, 
594377. 
594413, 
594349, 
594108, 
593912, 
593892, 
593824, 
593720. 


2369151; 
2369007; 
2368898; 
2368774; 
2368786; 
2368742; 
2368558; 
2368242; 
2368078; 


594349, 
594393, 
594381. 
594241, 
593976, 
593884, 
593848. 
593752. 
593712, 


2367937;  593640,  2367869;  593540, 
2367869;  593408, 2367893; 593360, 
2367981;  593376,  2368114;  593448, 
2368182;  593540,  2368242;  593512, 
2368370;  593472, 2368482;  593456, 
2368662; 593880,  2369123;  return  to 
starting  point. 

(ii)  Note:  Map  171  follows: 
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Map  171  Unit  15  -Phyllostegia parviflora  -  c 


i 


MonoufM 


Critical  Habitat  Unit  IS 


IfTTTTl  Critical  Habitat  for 

Phyllostegia  parviflora  -  c 

..     Elevation  (500-ft.  contours) 

/\/  Maj<M-Road 

/\/  Coastline 


OJ 


I    Miks 


OJ 


I    Kilonelen 


(172)  Oahu  15— Plantago  princeps—c  2369162;  594232,  2369044;  594118, 

(63  ha;  157  ac)  2368933;  594025,  2368883;  593929, 

2368763; 593861, 2368648;  593784, 

(i)  Unit  consists  of  the  following  38  2368419;  593756,  2368200;  593784, 

boundary  points:  Start  at  594016,  2368036:  593818,  2367912;  593867, 

2369273;  594037,  2369341;  594118,  2367816; 593846,  2367745;  593775, 

2369400;  594198,  2369424;  594279,  2367689;  593682,  2367723;  593598, 

2369424;  594344,  2369421;  594387,  2367764;  593543. 2367829;  593431, 

2369363; 594393. 2369291;  594341,  2367872; 593354,  2367906;  593308, 


2367968; 593351, 
2368166;  593478, 
2368364;  593475, 
2368673; 593533, 
2368828; 593642, 
2368995;  593858, 
Starting  point. 

(ii)  Note:  Map  1 


2368057;  593434, 
2368262;  593478, 
2368583;  593471, 
2368775;  593567, 
2368914;  593759, 
2369106;  return  to 

72  follows: 
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Critical  Habitat  Unit  IS 

Ifnm  Critical  Habitat  for 

Plantago  princeps  -  c 

Elevation  (SOO-ft  contours) 

/S/  Major  Road 

/\/  Coastline 


OS 

3= 


03 


(173)  Oahu  15 — Sanicula  mariversa — e 
(14  ha:  34  ac) 

(i)  Unit  consists  of  the  following  20 
boundary  points:  Start  at  592695. 
2374210;  592604. 2374252;  592349. 


2374270; 
2374507; 
2374781; 
2374661; 
2374600; 
2374531; 


592240. 
592403. 
592454. 
592514. 
592574. 
592604. 


2374361; 
2374783; 
2374691; 
2374601; 
2374561; 
2374492; 


592240. 
592404. 
592484. 
592514. 
592594. 
592604, 


2374422;  592634,  2374282;  592634. 
2374281; 592644, 2374251;  592664. 
2374231; 592664,  2374230;  return  to 
starting  point. 

(ii)  Note:  Map  1 73  follows: 
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Map  173  Uoit  IS  -Sanicula  mariversa  -  e 


Critical  Habitat  Unit  IS 


HQ]]  Critical  Habitat  for 

Sanicula  mariversa  -  e 

V    Elevati(Hi  (SOO-ft.  contours) 

/^/  Major  Road 

/\/  Coastline 


OJ 


I    Kikmen 


I 
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(174)  Oahu  15 — Sanicula  mariversa — f 
(39  ha;  95  ac) 

(i)  Unit  consists  of  the  following  88 
boundary  points:  Start  at  593546, 
2372831; 593574,  2372838;  593601, 
2372826; 593B37, 2372808;  593661, 
2372788; 593706, 2372786;  593716, 
2372799;  593736,  2372799;  593741, 
2372781;  593743,  2372754;  593736. 
2372736;  593745,  2372714;  593797, 
2372686; 593797, 2372677;  593788. 
2372657;  593770,  2372624;  593765, 
2372606;  593754.  2372567;  593738. 
2372527;  593752.  2372490;  593770. 
2372472; 593770. 2372448;  593765, 
2372430; 593788.  2372409;  593788. 


2372385;  593779.  2372367;  593768.  2371121; 593188. 2371186;  593217. 

2372346; 593774.  2372305;  593770.  2371260; 593235.  2371363;  593196. 

2372269;  593741.  2372252;  593743.  2371426; 593193.  2371473;  593253. 

2372202;  593743.  2372145;  593736.  2371515; 593380, 2371589;  593462, 

2372130; 593757,  2372124;  593637,  2371639; 593465,  2371731;  593487, 

2371983;  593551,  2371623;  593569,  2371858;  593561,  2372024;  593659. 

2371575; 593587. 2371509;  593557.  2372143;  593661,  2372157;  593680, 

2371388; 593569,  2371329;  593599,  2372252; 593706, 2372360;  593697, 

2371272; 593563. 2371168; 593575.  2372385; 593697,  2372411;  593695. 

2371141;  593608.  2371065;  593626.  2372429; 593686.  2372439;  593686. 

2370993;  593664.  2370949;  593753.  2372477;  593655.  2372508;  593600. 

2370940;  593818.  2370905;  593848.  2372556;  593587.  2372565; 593601. 

2370875;  593859,  2370834;  593845.  2372610;  593628.  2372677;  593628. 

2370819;  593771.  2370819;  593658.  2372702;  593616.  2372761;  593556. 

2370866;  593478.  2370940;  593392.  2372804;  593546.  2372820;  return  to 

2370996;  593297,  2371014;  593214,  starting  point. 

2371020;  593179,  2371056;  593161,  (ii)  Note:  Map  174  follows: 
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Critical  Habitat  Unit  IS 

Critical  Habitat  for 
Sanicula  mariversa  -f 

'■■/   Elevation  (500-ft.  omtouis) 

/\/  Major  Road 

A/  Coastline 


(175)  Oahu  15 — Schiedea  hookeri—e  (14 
ha;  34  ac) 

(i)  Unit  consists  of  the  following  29 
boundary  points:  Start  at  592636. 
2374256;  592600.  2374263;  592497. 
2374291; 592427, 2374291;  592390. 


2374263;  592295,  2374263;  592237.  2374691;  592484.  2374661;  592514. 

2374288; 592207.  2374313;  592190,  2374601;  592514.  2374600;  592574. 

2374366;  592195.  2374413;  592217.  2374561; 592594.  2374531;  592604. 

2374505; 592265.  2374548;  592347.  2374492; 592604.  2374422;  592634. 

2374563; 592357.  2374613;  592360.  2374282;  592634.  2374281;  592641. 

2374690;  592367.  2374755;  592401,  2374259;  return  to  starting  point. 
2374785;  592404.  2374781;  592454.  (ii)  Note:  Map  175  follows: 
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Map  175  Unit  15  -Sekiedem  hookeri  -  e 


§ 


HonotMut 


IfTTTTI  Critical  Habitat  for 

Schiedea  hookeri  -  e 

''■:/   Elevation  (500-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


(176)  Oahu  \5— Schiedea  hookeri— i  (10     2374283;  592999,  2374237;  593025. 


ha;  25  ac) 

(i)  Unit  consists  of  the  following  21 
boundary  points:  Start  at  592828. 
2374186; 592930. 2374282;  592941. 


2374195;  593073. 2374142; 593143. 
2374125; 593188.  2374093;  593193, 
2374058; 593169. 2373997;  593144, 
2373950;  593081, 2373888; 593023, 
2373812; 592974,  2373787;  592923, 


2373813;  592896,  2373863;  592877, 
2373923;  592870,  2374005;  592876, 
2374066;  592887,  2374114;  592868, 
2374150;  return  to  starting  point. 

(ii)  Note:  Map  176  follows: 
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Map  176  VwM  15  -Sekietlem  k0»keri  -f 


Critical  Habitat  Unit  15 

lOni]  Critical  Habitat  for 

Schiedea  hookeri  -f 

Elevation  (SOO-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


0.5 

3i: 


I    Miks 


0.5 

3Z 


(177)  Oahu  \b— Schiedea  hookeri— %  (83 
ha:  204  ac) 

(i)  Unit  consists  of  the  following  50 
boundary  points:  Start  at  593392, 
2372040; 593458. 2372066; 593544, 
2372037;  593584,  2372015;  593538, 
2371923;  593524.  2371826;  593515, 
2371729;  593510,  2371589;  593492, 
2371512;  593430,  2371452;  593375. 
2371426;  593367,  2371340;  593338, 


2371257; 
2371034; 
2370917; 
2370774; 
2370663; 
2370757; 
2370848; 
2370934; 
2371048; 
2371214; 
2371348; 


593295, 
593161, 
592927, 
592830. 
592721. 
592607, 
592530. 
592661. 
592681, 
592573, 
592687, 


2371143; 
2370968: 
2370846; 
2370717; 
2370689; 
2370806; 
2370888; 
2370988; 
2371117; 
2371308; 
2371391; 


593255, 
593035. 
592876, 
592747, 
592684, 
592527, 
592584, 
592707. 
592616, 
592656, 
592713, 


2371460; 592764, 2371511;  592793, 
2371560; 592756,  2371608;  592627, 
2371654; 592570, 2371725;  592453. 
2371805;  592530, 2371908;  592607. 
2371959;  592684,  2371994;  592770, 
2371939;  592910,  2371815;  593064, 
2371778; 593121, 2371798; 593224. 
2371883;  593287.  2371980;  return  to 
starting  point. 

(ii)  Note:  Map  177  follows: 
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Map  177  Unit  15  -Schiedea  hookeri  -  g 


HonouKuU 


Critical  Habitat  Unit  15 

IfTTTT]  Critical  Habitat  for 

Schiedea  hookeri  -  g 

Elevation  (500-ft  contours) 

/\/  MajorRoad 

/s/  Coastline 


I    Miles 


0.5 


1   Kikmeicn 


(178)  Oahu  15— Schiedea  kaalae—h  2373929;  593588,  2373864;  593537, 

(134  ha:  331  ac)  2373789; 593523, 2373764; 593524, 

2373745; 593549, 2373710; 593562, 

(i)  Unit  consists  of  the  following  92  2373680;  593552,  2373651;  593527, 

boundary  points:  Start  at  593155,.  2373602;  593531,  2373564;  593534, 

2374498; 593197, 2374469;  593237,  2373551; 593593,  2373522;  593617, 

2374448; 593260, 2374433;  593298,  2373497; 593618,  2373497;  593606, 

2374434; 593349, 2374409;  593359,  2373516; 593837, 2373458;  593992, 

2374380; 593356,  2374354;  593410,  2373364; 594073,  2373324;  594201, 

2374316; 593474,  2374276;  593566,  2373169; 594259,  2373053;  594228, 

2374246; 593587,  2374226;  593564,  2372875; 594210,  2372644;  594179, 

2374188; 593532,  2374147;  593515,  2372515; 594081,  2372431;  593988, 

2374109; 593514,  2374080;  593538,  2372395;  593908,  2372382;  593766. 

2374043; 593550,  2374022;  593552,  2372408; 593766, 2372471;  593757, 

2374019; 593553,  2374019;  593558,  2372542; 593761,  2372604;  593770, 

2374019; 593580, 2374010;  593631,  2372657; 593761,  2372706;  593721, 

2373992; 593621, 2373992;  593651,  2372742; 593592, 2372849;  593494, 

2373980; 593667.  2373955;  593643,  2372915; 593383,  2373022;  593393, 


2373030;  593327, 
2373115;  593172, 
2373261;  593010, 
2373386;  592951. 
2373616; 592925, 
2373835; 592916. 
2373919;  592931, 
2373982;  592933, 
2374018;  592983, 
2374030;  593030, 
2374081;  593053, 
2374136;  593001, 
2374170;  592949. 
2374227:592931, 
2374262;  592918, 
starting  point. 

(ii)  Note:  Map  1 


2373053; 
2373178; 
2373344; 
2373464: 
2373718; 
2373861; 
2373982; 
2374009; 
2374030; 
2374053; 
2374113: 
2374151: 
2374200; 
2374250; 
2374276; 


593260, 
593097, 
592980, 
592930. 
592916. 
592910, 
592927. 
592939. 
592987. 
593051. 
593025, 
592962, 
592943, 
592930, 
return  to 


78  follows: 
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Map  ITS  VitHlS'Sckiedemkamlae-b 


I  Critical  Habitat  Unit  IS 

nnB  Critical  Habitat  for 

Schiedea  kaalae  -  b 

'■:/    Elevation  (500-ft,  contouzs) 

/Sy  MajorRoad 

/\/  Coastline 


OJ 


:Monoi*i*' 


(179)  Oahu  15— Schiedea  kaalae— c  (22 
ha;  53  ac) 

(i)  Unit  consists  of  the  following  58 
boundary  points:  Start  at  594140, 
2370857;  594018.  2370809;  593969. 
2370810: 593929. 2370835;  593909. 
2370861;  593885.  2370861;  593843, 
2370873;  593800.  2370893;  593783. 
2370921;  593765,  2370938;  593724. 
2370940;  593672,  2370956;  593660. 
2370978; 593658.  2370997;  593656, 


2371025; 593641,  2371037;  593598,  2371417; 593976, 2371396;  593988, 

2371051; 593549.  2371080;  593515,  2371370;  594016.  2371357;  594059, 

2371111;  593501,  2371135;  593499.  2371348;  594087.  2371331;  594083, 

2371158; 593516, 2371180;  593535,  2371312;  594066.  2371294;  594024. 

2371190; 593543.  2371242;  593534.  2371277; 593984.  2371251;  593935. 

2371288;  593499.  2371363;  593504,  2371193; 593855. 2371158; 593823, 

2371360; 593504,  2371387;  593520.  2371100;  593823.  2371087;  593857. 

2371421; 593542, 2371444;  593561.  2371024; 593926. 2370988; 593995, 

2371442;  593592, 2371435;  593663,  2370954;  594080,  2370919;  594128, 

2371418;  593696.  2371415;  593739.  2370899;  594149.  2370867;  retiun  to 

2371413;  593779,  2371407;  593838.  starting  point. 

2371407;  593904,  2371415;  593945.  (ii)  Note:  Map  179  follows: 
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Map  179  Unit  15  -Schiedea  kaalae  -  c 


§ 


..HonoUkU 


IfTriT]  Critical  Habitat  for 

Schiedea  kaalae  -  c    , 

Elevation  (500-ft.  contours) 

/\/  MajcM-  Road 

/\/  Coastline 


0.5 

311 


I    Kilotnelen. 


(180)  Oahu  15— Schiedea  kaalae— d  (39  2369585;  594345,  2369544;  594420, 

ha;  97  ac)  2369336;  594320,  2369227;  594079, 

(i)  Unit  consists  of  the  following  12  2369036;  593713,  2368628;  593688, 

boundary  points:  Start  at  594112. 


2368262; 593330, 2368262;  593413, 


2368512; 593571,  2368811;  593746, 
2369003;  594045,  2369261;  return  to 
starting  point. 

(ii)  Note:  Map  180  follows: 


36252 


Federal  Register/Vol.  68,  No.  116/Tuesday,  June  17,  2003/Rules  and  Regulations 


Map  180  Unit  15  -Schiedea  kaalae  -  d 


Critical  Habitat  Unit  IS 


IfTTTTI  Critical  Habitat  for 

Schiedea  kaalae  -  d 

Elevatian  (500-ft.  contours) 

,  /\/  Major  Road 

/\/  Coastline 


OS 


(181)  Oabu  \5— Schiedea  nuttaUii—h 
(141  ha;  347  ac) 

(i)  Unit  consists  of  the  following  53 
boundary  points:  Start  at  593145. 
2374489;  593357.  2374332;  593477. 
2374233;  593520.  2374152;  593601, 
2374092;  593648,  2374020;  593678, 
2373913;  593588,  2373793;  593554, 
2373673;  593537.  2373519;  593610, 
2373442; 593763,  2373267;  593896, 


2373169; 594003.  2373135;  594131.  '    2372592;  593721,  2372690;  593639, 

2373083; 594191,  2372994;  594229.  2372746; 593468.  2372878;  593336, 

2372861;  594285.  2372694;  594106,  2372994;  593268,  2373071;  593199, 

2372596; 594353,  2372399;  594392,  2373143; 593101, 2373199;  593028. 

2372356; 594435. 2372304;  594422,  2373314; 592960,  2373395;  592921, 

2372279; 594345.  2372275;  594242,  2373498; 592921,  2373673;  592917, 

2372246; 594088.  2372237;  594037,  2373853; 592900,  2373960;  592900, 

2372250; 593981,  2372314;  593947,  2374071;  592908,  2374144;  592926. 

2372361; 593883.  2372391;  593763,  2374191;  592904,  2374246;  592904, 

2372387;  593725,  2372412;  593716,  2374263;  return  to  Starting  point. 
2372476;  593712.  2372545;  593708.       (ii)  \Note:  Map  181  follows: 
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(182)  Oahu  15— Schiedea  nuttallii—c 
(41  ha;  102  ac) 

(i)  Unit  consists  of  the  following  30 
boundary  points:  Start  at  593505, 
2371417; 593569, 2371478;  593661, 
2371509; 593771, 2371547;  593929, 
2371573;  594044,  2371566;  594137, 


2371543; 594180,  2371508;  594217,  2370814;  594047,  2370779;  593987, 

2371474; 594220,  2371393;  594174,  2370791;  593805,  2370871;  593710, 

2371315; 594119, 2371211;  594067,  2370940; 593589,  2371033;  593491, 

2371148; 594030,  2371056;  594076,  2371154;  593520, 2371200;  593520, 

2371015;  594177,  2370963;  594235,  2371257;  593502,  2371339;  return  to 

2370900;  594255,  2370854;  594223,  starting  point. 

2370837;  594180,  2370822;  594111,  (ii)  Note:  Map  182  follows: 
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Map  182  Uait  15  -Schiedea  nuttallii  -  e 


Critical  Habitat  Unit  15 

IITTTT]  Critical  Habitat  for 

.  Schiedea  nuttaUii  -  c 

..     Elevation  (500-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


HZ 


(183)  Oahu  15 — Silene  perlmanii—a  (65  2372000 

ha: 162  ac)  2372000 

2371971 

(i)  Unit  consists  of  the  following  50  2371936 

boundary  points:  Start  at  593271,  2371907 

2371708; 593264.  2371736;  593259.  2371863 

2371770;  593249,  2371796;  593252,  2371828 

2371828;  593261,  2371847;  593266.  2371737 

2371861; 593256.  2371887;  5932fl3,  2371660 

2371902;  593300,  2371921;  593299.  2371603 

2371940;  593299.  2371979;  593324,  2371521; 


593386, 
593496. 
593542, 
593532, 
593518, 
593496, 
593474, 
593475, 
593489, 
593472, 
593451, 


2372020 
2371990; 
2371950 
2371924 
2371887 
2371844 
2371784 
2371694 
2371639 
2371572 
2371492; 


593443. 
593534, 
593542. 
593527, 
593506, 
593487, 
593472. 
593489. 
593477. 
593460. 
593436, 


2371461;  593427,  2371444;  593419, 
2371416;  593351.  2371318;  593347, 
2371171;  593289,  2371041;  593074, 
2370911;  592716,  2370866;  592649, 
2371300;  592716,  2371488;  592760, 
2371627; 592734,  2371905;  592926, 
2371794;  593029,  2371861;  593153. 
2371727; 593274.  2371691;  return  to 
starting  point. 

(ii)  Note:  Map  183  follows: 
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(184)  Oahu  15- 
ha;  12  ac) 


-SUene  perlmanii — b  (5 


(i)  Unit  consists  of  the  following  53 
boundary  points:  Start  at  593517, 
2371427;  593498.  2371382;  593504, 
2371358;  593525,  2371344;  593570, 
2371318;  593621,  2371309;  593669, 
2371283;  593669, 2371271;  593649, 
2371269; 593609, 2371257;  593559, 
2371240;  593518.  2371216;  593494. 


2371168; 593511, 2371122;  593544,  2370936; 593601, 2370964;  593578, 

2371086; 593592,  2371048;  593644,  2370983; 593570, 2371005;  593565, 

2371038; 593645,  2371017;  593649,  2371026; 593515, 2371051;  593474, 

2370990; 593669,  2370967;  593705,  2371086; 593460,  2371118;  593438, 

2370954; 593745,  2370947;  593772,  2371165; 593451, 2371206;  593463, 

2370947; 593788,  2370926;  593824,  2371237; 593463, 2371259;  593463, 

2370905; 593874,  2370871;  593872,  2371280; 593444,  2371297;  593441, 

2370854; 593850,  2370837;  593832,  2371316; 593443, 2371348;  593460, 

2370851; 593810,  2370868;  593791,  2371387; 593472,  2371418;  593496, 

2370888;  593771,  2370902;  593726,  2371440;  return  to  starting  point. 
2370914;  593692,  2370923;  593647,       (ii)  Note:  Map  184  follows: 
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(185)  Oahu  15— Si7e/ie  perlmanii— c  (50  2368166:  593019.  2368162;  592969. 

ha;  124  ac)  2368162; 592892.  2368168;  592813. 

(i)  Unit  consists  of  the  following  84  2368196;  592761.  2368206;  592712. 

boundary  points:  Start  at  593209.  2368204;  592666.  2368186;  592603. 

2369122: 593244.  2369132;  593296.  2368172; 592538.  2368184;  592486. 

2369202; 593559. 2369391;  593796,  2368208; 592518,  2368245;  592563, 

2369405;  593974,  2369402;  593563.  2368285;  592603,  2368307;  592639. 

2368985; 593500,  2368964;  593468.  2368326; 592676, 2368326;  592716. 

2368930; 593436. 2368888;  593385,  2368346; 592751.  2368348;  592773. 

2368847;  593335,  2368813;  593316,  2368350;  592821,  2368356;  592892, 

2368786; 593310,  2368732;  593320.  2368358; 592934.  2368364;  592967. 

2368691; 593320.  2368659;  593296.  2368350;  593019.  2368336;  593031. 

2368615; 593296,  2368574;  593276.  2368366;  593056,  2368405;  593074, 

2368506; 593262,  2368431;  593215.  2368437; 593086. 2368457;  593076, 

2368344; 593181,  2368281;  593157.  2368485;  593076.  2368504;  593096. 

2368227;  593112.  2368184;  593064.  2368524;  593096,  2368560;  593060, 


2368592;  593038,  2368625;  593044, 
2368651;  593029,  2368669;  593038. 
2368681;  593052.  2368700;  593029, 
2368710;  592993,  2368710;  592971, 
2368710; 592945, 2368726;  592961. 
2368758;  592973.  2368780;  592985. 
2368795;  592953,  2368823;  592936, 
2368851;  592943,  2368885;  592977. 
2368894;  592977,  2368910;  592977. 
2368948;  592983,  2368993;  592989, 
2369041;  593025,  2369063;  593058, 
2369065;  593108,  2369055;  593145, 
2369037;  593163.  2369037;  593179. 
2369041;  593193,  2369094;  return  to 
starting  point. 

(ii)  Note:  Map  185  follows: 
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Map  185  Unit  15  -SUene perlmami -  c 


I 


S 


Honouhuk^ 


mni 


Critical  Habitat  Unit  15 

Critical  Habitat  for 
Silene  perlmanii  -  c 

Elevation  (500-ft.  contours) 

Major  Road 


0.5 


Kilonelcn 


/V  Coastline 


^^ 

T 

1T^. 

A  \^?^^<^ 

N                         ^wPh.< 

(186)  Oahu  15— Silene  perlmanii — d  (52 
ha;  130  ac) 

(i)  Unit  consists  of  the  following  143 
boundary  points:  Start  at  593997, 
2368967;  593925,  2368950;  593880, 
2368875:593872,2368831:593866, 
2368782; 593848, 2368750;  593810. 
2368714;  593753, 2368675;  593763, 
2368643; 593781,  2368617;  593816, 
2368586; 593850,  2368546;  593866, 
2368504; 593878,  2368427;  593896. 
2368388;  593929,  2368362;  593931, 
2368344; 593902,  2368340;  593846, 
2368358; 593805,  2368348;  593816, 
2368326; 593850, 2368291;  593894, 
2368255;  593915, 2368223;  593959, 
2368178;  593969,  2368146;  593953, 
2368136;  593900,  2368142;  593836, 
2368156; 593808, 2368146;  593783, 


2368097; 
2368014; 
2367966; 
2367942; 
2367903; 
2367885; 
2367859; 
2367847; 
2367899; 
2367980; 
2368037; 
2368122; 
2368158; 
2368194; 
2368229; 
2368289; 
2368356; 
2368407; 
2368459; 


593763, 
593717, 
593791, 
59388a 
593880, 
593727, 
593605, 
593454, 
593413, 
593446, 
593397, 
593438, 
593478, 
593551, 
593567, 
593525, 
593478, 
593516, 
593516, 


^368051; 
2367986; 
2367956; 
2367932; 
2367893; 
2367879; 
2367853; 
2367881; 
2367934; 
2368010; 
2368077; 
2368132; 
2368174^ 
2368194; 
2368261; 
2368322; 
2368374; 
2368425; 
2368489; 


593727, 
593747. 
593826, 
593896, 
593785, 
593660, 
593514, 
593413. 
593428, 
593401, 
593403. 
593456, 
593506, 
593563, 
593529, 
593476, 
593500, 
593516, 
593502, 


2368508; 
2368552; 
2368609; 
2368677; 
2368738; 
2368797; 
2368839; 
2368898; 
2368982; 
2369015; 
2369034; 
2369039; 
2369069; 
2369138; 
2369185; 
2369209; 
2369276; 
2369328; 
2369381; 


593502, 
593525, 
593472, 
593492, 
593480, 
593567, 
593644, 
593658, 
593751, 
593778, 
593779, 
593783, 
593860, 
593878, 
593989. 
594080, 
594101, 
594052, 
594056, 


2368528; 
2368574; 
2368641; 
2368708; 
2368774; 
2368825; 
2368863; 
2368938; 
2368997; 
2369030; 
2369035; 
2369038; 
2369110; 
2369156; 
2369197; 
2369247; 
2369308; 
2369356; 
2369413; 


593533, 
593502, 
593478, 
593470, 
593512, 
593611, 
593656, 
593702, 
593771, 
593775, 
593781. 
593818, 
593878, 
593919. 
594056, 
594099, 
594082, 
594044, 
594109, 
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2369472; 
2369476: 
2369409: 
2369375: 
2369383; 
2369346; 
2369294; 


594133, 
594155, 
594185, 
594299, 
594424. 
594351, 
594359, 


2369494 
2369443 
2369379 
2369377 
2369377; 
2369320 
2369263 


594157. 
594151, 
594240, 
594347. 
594383. 
594329. 
594400. 


2369231; 
2369209; 
2369170; 
2369179; 
2369179; 
2369174; 
2369146; 


594446. 
594480. 
594434, 
594339, 
594228, 
594149, 
594082, 


2369217; 
2369187; 
2369170; 
2369179; 
2369183; 
2369162; 
2369138; 


594478, 
594483. 
594386, 
594305. 
594189, 
594ill. 
594052. 


2369120;  594058.  2369077;  594113, 
2369033;  594202,  2368978;  594224. 
2368952;  594246.  2368914;  594226. 
2368908; 594183,  2368918;  594113. 
2368934;  retiim  to  starting  point. 

(ii)  Note:  Map  186  follows: 


Map  186  Unit  15  'SUeneperlmami  -  d 


Critical  Habitat  Unit  15 

UTTTTI  Critical  Habitat  for 

Silene  perlmanii '  d 

Elevation  (500-fi  contours) 

/\/  Major  Road 

/\/  Coastiine 


OS 

3Z 


(187)  Oahu  \h—Solanum  2373322; 

sandwicense~h  (146  ha;  361  ac)  2373206; 

(i)  Unit  consists  of  the  following  43  2373120; 

boundary  points:  Start  at  593124.  2372910; 

2374469; 593130.  2374466;  593319.  2372705; 

2374367;  593704.  2373986;  593704.  2372481; 

2373909;  593670.  2373819: 593520.  2372318; 

2373703;  593477.  2373609; 593477.  2372255; 

2373480;  593550,  2373394;  593692.  2372358; 


593889.  2373253:  594004.  2372405;  593747.  2372405;  59371 7, 

594184,  2373180;  594261.  2372447;  593726.  2372555;  593739, 

594356,  2373030;  594356,  2372696;  593614,  2372782;  593366. 

594351,  2372825;  594351,  2373022;  593237.  2373120;  593087. 

594351. 2372589;  594433.  2373232; 592972.  2373373;  592903. 

594454.  2372361;  594424.  2373531;  592916. 2373664;  592912. 

594223.  2372276:  594133.  2373960;  592925.  2374131;  592854, 

594039,  2372315;  593987.  2374216;  return  to  starting  point. 
593953,  2372400;  593902.       (ii)  Note:  Map  187  follows: 
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Map  187  Unit  15  -Solanum  sandmcense '-  b 


UTTTT]  Critical  Habitat  for 

Solanum  sandwicense  -  b 

Elevation  (500-ft  contours) 

/\/  Major  Road 

/\/  Coastline 


0.5 

3= 


I    Kilometers 


(188)  Oahu  \b— Solanum  > 
sandwicense— c  (78  ha;  193  ac) 

(i)  Unit  consists  of  the  following  26 
boundary  points:  Start  at  593318, 
2367895;  593284,  2367952;  593303', 
2368105; 593442, 2368331;  593466, 


2368474; 
2368709; 
2368972; 
2369346; 
2369538; 
2369504; 
2369217; 


593466, 
593667, 
593931, 
594146, 
594381, 
594448, 
594266, 


2368637; 
2368881; 
2369140; 
2369499; 
2369538; 
2369360; 
2369063; 


593476, 
593801, 
594079, 
594247, 
594458. 
594367, 
594209, 


2368896;  594060,  2368704;  593945, 
2368431; 593859, 2368206;  593768, 
2367933;  593696,  2367832;  593595, 
2367799;  593495,  2367842;  return  to 
starting  point. 

(ii)  Note:  Map  188  follows: 
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Map  188  Unit  15  -Solanum  sandwicense  -  c 


\ 


Critical  Habitat  Unit  IS 


Unn]  Critical  Habitat  for 

Solanum  sandwicense  -  c 

Elevation  (500-ft  contours) 

/\/  Major  Road 

/V  Coastline 


0.5 

3Z 


1    lulofMMn 


(189)  Oahu  \5—Stenogyne  kanehoana—    2373181;  593863,  2373181;  593890, 

a  (140  ha;  346  ac)  2373214; 593930,  2373244;  594004, 

(i)  Unit  consists  of  the  following  91  2373258;  594048.  2373231 ;  594108, 

boundary  points:  Start  at  593105.  2373150;  594165.  2373090;  594235, 

2374451; 593128,  2374409;  593098,  2373050; 594293,  2373040;  594346. 

2374338; 593128,  2374268;  593215,  2373046; 594390.  2373036;  594423, 

2374248; 593282.  2374278;  593336,  2372963; 594423,  2372919;  594397, 

2374291; 593353,  2374224;  593370,  2372872; 594296.  2372791;  594209, 

2374187; 593360,  2374171;  593339,  2372721; 594209,  2372657;  594209, 

2374154; 593371,  2374111;  593383.  2372580; 594266,  2372556;  594350, 

2374110; 593443, 2374080;  593480,  2372513; 594370,  2372462;  594356, 

2374073; 593558,  2374073;  593631,  2372402; 594373,  2372362;  594470, 

2374047; 593665,  2374003;  593652,  2372341; 594544,  2372314;  594568, 

2373949; 593548,  2373788;  593494.  2372277; 594544,  2372277;  594397. 

2373671; 593480,  2373546;  593544,  2372290; 594266,  2372268;  594142, 

2373392; 593605,  2373301;  593688,  2372258; 594041,  2372268;  594004. 

2373241; 593776.  2373197;  593819,  2372311; 593940.  2372338;  593893, 


2372379;  593756,  2372405;  593688, 
2372432; 593692,  2372533;  593712. 
2372640; 593709, 2372687;  593578, 
2372795; 593480, 2372862;  593343, 
2372983; 593343, 2373030;  593205, 
2373117; 593115, 2373191; 593041, 
2373254; 592953, 2373362;  592886, 
2373466; 592873, 2373533;  592890, 
2373620;  592890, 2373694;  592876, 
2373775; 592843, 2373848;  592836, 
2373926;  592836,  2373976;  592829, 
2373996; 592829, 2374040;  592797, 
2374134; 592796, 2374134; 592782, 
2374182;  592805.  2374172;  592806, 
2374171; 592807, 2374171;  592807, 
2374172;  return  to  starting  point, 
(ii)  Note:  Map  189  follows: 
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(190)  Oahu  15—Stenogyne  kanehoana—  2368543;  593803.  2368518;  593759, 

b  (43  ha;  107  ac)  2368486;  593704,  2368451;  593706, 

2368412;  593678.  2368375;  593697. 

(i)  Unit  consists  of  the  following  86  2368326;  593743.  2368276;  593775. 

boundary  points:  Start  at  593978,  2368227;  593787.  2368176;  593743, 

2369319;  594027,  2369287;  594064,  2368176; 593660, 2368199;  593611. 

2369287;  594165.  2369245;  594152,  2368176;  593503.  2368151;  593475. 

2369211;  594096,  2369206;  594027.  2368146;  593454,  2368093;  5934S4. 

2369197;  593967.  2369144;  593944.  2368059;  593510.  2368001;  593549, 

2369098:  593976.  2369042;  593951,  2367948;  593595,  2367890;  593671, 

2369014;  593909,  2369003;  593854.  2367869;  593715,  2367851; 593692, 

2368998;  593775,  2368989;  593713.  2367814;  593627.  2367791;  593581. 

2368936;  593701.  2368887;  593738.  2367775;  593514,  2367779;  593475. 

2368846;  593761.  2368825;  593743.  2367742;  593461, 2367689;  593440, 

2368809;  593604.  2368795; 593549,  2367664;  593392,  2367708;  593387, 

2368737;  593524. 2368670;  593595.  2367761; 593408.  2367807;  593408, 

2368631;  593671,  2368592;  593773.  2367842; 593380,  2367902;  593348, 


2367936;  593346,  2368026;  593286, 
2368066;  593249.  2368100;  593221, 
2368144;  593173,  2368206;  593219, 
2368246;  593251,  2368310;  593253, 
2368345;  593286.  2368380;  593304. 
2368446;  593311.  2368516;  593316. 
2368571;  593327.  2368594;  593357, 
2368640;  593357,  2368687;  593362, 
2368735; 593371, 2368765;  593401. 
2368793;  593431.  2368811;  593500, 
2368846;  593514, 2368890;  593544. 
2368934;  593641.  2368996;  593759. 
2369051;  593810.  2369118;  593812. 
2369164;  593925,  2369266;  return  to 
starting  point. 

(ii)  Note:  Map  190  follows:  ' 
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Map  190  Unit  15  -Stenogyne  kanehoana  -  b 


I 


Critical  Habitat  Unit  IS 


lllllll  Critical  Habitat  for 

Stenogyne  kanehoana  -  b 

\  Elevation  (500-ft.  contours) 
/^/  Major  Road 
/\/  Coastline 


(191)  Oahu  15— Tetmmohpium 
lepidotum  ssp.  lepidotum — c  (11  ha;  28 
ac) 

(i)  Unit  consists  of  the  following  47 
boundary  points:  Start  at  592641, 
2374247;  592622,  2374247; 592573, 
2374250:  592556,  2374263;  592529, 
2374272;  592492,  2374269;  592454, 
2374269;  592428,  2374276;  592385, 
2374295;  592356,  2374306;  592318, 


2374329;  592292,  2374337; 592265.  2374670;  592386,  2374700;  592396, 

2374361;  592249,  2374374;  592236.  2374725;  592402.  2374747;  592402, 

2374388;  592227,  2374416;  592225,  2374768;  592404,  2374781; 592454, 

2374439;  592225,  2374462;  592236,  2374691;  592484,  2374661;  592514, 

2374481; 592258. 2374502;  592288.  2374601; 592514. 2374600; 592574. 

2374511; 592315,  2374515;  592342.  2374561; 592594,  2374531;  592604, 

2374524; 592360,  2374535;  592372.  2374492;  592604,  2374422;  592634, 

2374549; 592382.  2374565;  592383,  2374282; 592634. 2374281;  592644, 

2374586;  592379.  2374602;  592360.  2374251;  return  to  starting  point. 
2374624;  592366.  2374649;  592374.       (ii)  Note:  Map  191  follows: 
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Map  191  Unit  15  -  Tetramolopium  lepidotum  ssp.  lepidotum  -  c 


0.J 


D 


Critical  Habitat  Unit  15 

IfTTTn  Critical  Habitat  for 

Tetramolopium  lepidotum  ssp.  lepidotum 
Elevation  (500-ft  contours) 
/\/  Major  Road 
/\/  Coastline 


I    Miles 

1 


I    Kikmoeis 


(192)  Oahu  15 — Tetramolopium 
lepidotum  ssp.  lepidotum— d  (94  ha; 
232  ac) 

(i)  Unit  consists  of  the  following  190 
boundary  points:  Start  at  593324, 
2373029;  593355,  2373021;  593385, 
2373001;  593415,  2372982;  593421, 
2372956; 593426. 2372942; 593439. 
2372931; 593471, 2372897;  593507, 
2372866; 593560,  2372829;  593598, 
2372794;  593633,  2372775;  593650, 
2372767; 593677,  2372755;  393696, 
2372755; 593747,  2372732;  593782, 
2372715; 593806, 2372699;  593815, 
2372672; 593777, 2372631;  593747, 
2372583;  593742,  2372540;  593753, 
2372480; 593750, 2372429;  593760, 
2372351;  593741,  2372273;  593722, 
2372183;  593718,  2372168;  593719, 


2372168; 
2372138; 
2372106; 
2372103; 
2372007; 
2371940; 
2371860; 
2371798; 
2371710; 
2371635; 
2371562; 
2371511; 
2371444; 
2371378; 
2371333; 
2371305; 
2371269; 
2371254; 
2371269; 


593713, 
593706, 
593698, 
593668, 
593648, 
593602, 
593585. 
593585. 
593601, 
593593, 
593575, 
593558, 
593496, 
593499. 
593585, 
593687, 
593706, 
593650, 
593556, 


2372144; 
2372137; 
2372106; 
2372056; 
2371975; 
2371902; 
2371843; 
2371738; 
2371678; 
2371595; 
2371540; 
2371489; 
2371398; 
2371352; 
2371320; 
2371281; 
2371259; 
2371262; 
2371269; 


593706, 
593700, 
593698, 
593653, 
593623, 
593590, 
593583, 
593587, 
593599, 
593572, 
593574, 
593528, 
593483, 
593536, 
593623, 
593704, 
593687, 
593610, 
593518, 


2371265; 

2371300 

2371362 

2371405 

2371362 

2371110 

2371035 

2370948 

2370829 

2370843 

2370835 

2370789 

2370694 

2370637 

2370569 

2370614 

2370749 

2370825 

2370896; 


593493, 
593458, 
593398, 
593323, 
593305, 
593312, 
593309, 
593274, 
593201, 
593043, 
592898, 
592882, 
592786, 
592679, 
592606, 
592653, 
592632, 
592530, 
592528, 


2371278; 
2371339; 
2371387; 
2371392; 
2371256; 
2371110; 
2370992; 
2370884; 
2370825; 
2370874; 
2370802; 
237073J; 
2370655; 
2370592; 
2370569; 
2370649; 
2370806; 
2370853; 
2370905; 


593471, 
593436, 
593359, 
593309, 
593315, 
593319, 
593286, 
593239, 
593139, 
592935, 
592898, 
592851, 
592745, 
592636, 
592626, 
592683, 
592581, 
592493, 
592630, 
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2370935; 
2371017; 
2371213; 
2371328; 
2371467; 
2371571; 
2371647; 
2371694; 
2371700; 
2371792: 
2371843; 
2371894; 
2371941; 
2371892; 
2371851; 


592685. 
592700, 
592579, 
592642. 
592781. 
592777, 
592708, 
592581. 
592497. 
592436, 
592507, 
592638, 
592736. 
592790. 
592859, 


2370954: 
2371103; 
2371303; 
2371407; 
2371551; 
2371614; 
2371679; 
2371692; 
2371745; 
2371816; 
2371865; 
2371908; 
2371931; 
2371872; 
2371830; 


592720, 
592649. 
592589, 
592696, 
592779. 
592751. 
592632. 
592534. 
592469, 
592440. 
592573. 
592687, 
592759, 
592824, 
592890, 


2371813; 
2371749; 
2371679; 
2371622; 
2371547; 
2371531; 
2371484; 
2371503; 
2371578; 
2371657; 
2371746; 
2371843; 
2371927; 
2371978; 
2372053; 


592908, 
592939. 
593010. 
593104, 
593139. 
593280, 
593388, 
593442, 
593458, 
593480, 
593477, 
593507, 
593523, 
593509, 
593461. 


2371793; 
2371704; 
2371649; 
2371583; 
2371545; 
2371494; 
2371486; 
2371533; 
2371614; 
2371695; 
2371805; 
2371892; 
2371953; 
2372011; 
2372083; 


592925. 
592963. 
593059. 
593147, 
593185. 
593329. 
593423. 
593450. 
593477. 
593479, 
593488. 
593520. 
593523. 
593471. 
593459. 


2372088; 593451. 2372114;  593441. 
2372123; 593432.  2372134;  593433, 
2372134; 593405. 2372169;  593401. 
2372308;  593404,  2372377;  593417, 
2372432; 593482, 2372494;  593533, 
2372559; 593564.  2372604;  593585. 
2372640;  593590, 2372677; 593591, 
2372724; 593591,  2372761;  593556. 
2372783; 593517. 2372801;  593466. 
2372843;  593425.  2372885;  593394. 
2372915; 593367,  2372942;  593355. 
2372959;  593332.  2372974;  593326. 
2372993;  593313,  2373029;  return  to 
starting  point, 
(ii)  Note:  Map  192  follows: 


Map  192  Unit  IS  -  Tetramolopium  lepidotum  s^  Iqfidotum  -  d 


0.) 


Critical  Habitat  Unit  IS 

ffTTTTI  Critical  Habitat  for 

Tetramolopium  lepidotum  ssp.  lepidotum  -  d 

Elevation  (500-ft.  contours) 
/S/  Major  Road 
/N/  Coasdine 
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(193)  Oahu  15— Tetramolopium  2370857;  593847,  2370838;  593878. 

lepidotum  ssp.  lepidotum — e  (1  ha;  2  ac)  2370820;  593922,  2370798;  593952, 

2370782;  593971,  2370774;  593977, 

(i)  Unit  consists  of  the  following  32  2370765;  593966,  2370765;  593952, 

boundary  points:  Start  at  593625,  2370769;  593933,  2370777;  593919. 

2370937; 593672, 2370931;  593706,  2370784; 593903,  2370789;  593884, 

2370921; 593746,  2370906;  593792,  2370794;  593865,  2370802;  593851, 

2370889; 593811, 2370871; 593828,  2370807;  593827, 2370824; 593802, 


2370841;  593781,  2370858;  593764, 
2370867;  593737, 2370877; 593713, 
2370887;  593681,  2370898;  593652, 
2370906; 593633, 2370909;  593622, 
2370921;  593620,  2370933;  return  to 
Starting  point. 

(ii)  Note:  Map  193  follows: 


Map  193  Unit  15  -  Tetramolopium  lepidotum  ssp.  lepidotum  -  e 


Critical  Habitat  Unit  15 
Critical  Habitat  for 


as 

3Z 


I    Miks 


D 


0.5 


I    Kilofnetcn 


D 


Tetramolopium  lepidotum  ssp,  lepidotum  -  e 
Elevation  (500-ft.  contours) 
Major  Road 
/\/  Coastline 


(194)  Oahu  15 — Tetramolopium 
lepidotum  ssp.  lepidotum — f  (260  ha; 
641  ac) 

(i)  Unit  consists  of  the  following  94 
boundary  points:  Start  at  594589, 
2369071;  594601.  2369071;  594553, 
2368922; 594541, 2368792;  594513, 
2368696; 594447, 2368445;  594329, 
2368194;  594169,  2367882;  594051, 


2367677; 
2367646; 
2367689; 
2367785; 
2367794; 
2367797; 
2367824; 
2367885; 
2367928; 


593936, 
593773, 
593582, 
593482, 
593444, 
593381, 
593379, 
593201, 
593029, 


2367646; 
2367655; 
2367743; 
2367801; 
2367789; 
2367824; 
2367825; 
2367915; 
2367928; 


593869. 
593673, 
593531, 
593446, 
593435. 
593380, 
593301, 
593116. 
593020, 


2367955; 

2368018; 

2368127 

2368182 

2368175 

2368194 

2368363 

2368378: 

2368321; 


593029, 
593059, 
592986, 
592751, 
592611, 
592590, 
592699, 
592838, 
593008. 


2367985; 
2368073; 
2368154; 
2368185: 
2368151; 
2368290; 
2368399; 
2368342; 
2368339; 


593056. 
593050, 
592838, 
592678, 
592590, 
592630. 
592778, 
592935, 
593059. 
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2368393; 
2368544: 
2368659; 
2368756; 
2368913; 
2369031; 
2369125; 
2369213; 
2369237; 


593098, 
593071, 
592944. 
592920. 
592948, 
592941. 
592811. 
592802. 
593038. 


2368463 
2368590 
2368720 
2368823; 
2368954 
2369061 
2369167 
2369237 
2369231; 


593080, 
593011, 
592944, 
592926, 
592956, 
592875, 
592775, 
592875, 
593216. 


2369234; 
2369322; 
2369536; 
2369709; 
2369845; 
2369887; 
2369778; 
2369715; 
2369645; 


593452, 
593730, 
593975, 
594187, 
594262, 
594426, 
594474. 
594622. 
594541. 


2369261 
2369394 
2369630 
2369772 
2369896: 
2369845 
2369751 
2369678 
2369627; 


593594.  2369621;  594290.  2369591;  594241, 

593884,  2369557;  594220,  2369515;  594299, 

594120,  2369476;  594392,  2369464;  594504, 

594223,  2369464;  594601,  2369455;  594713, 

594377,  2369427;  594770,  2369349;  594813, 

594447.  2369267;  594770.  2369222;  594668. 

594577.  2369170; 594628.  2369140;  return  to 

594604.  starting  point. 

594420,  (ii)  Note:  Map  194  follows: 


Map  194  Unit  15  -  Tetramolopium  lepidotum  ssp.  lepidotum  -f 


0.5 

31 


Critical  Habitat  Unit  IS 

Uni  Critical  Habitat  for  ^_^ 

Tetramolopium  lepidotum  ssp.  lepidotum  -f 
Elevation  (500-ft.  contours) 
/\/  Major  Road 
/V  Coastline 


(195)  Oahu  15 — f/rera  kaalae—c  (224 
ha;  555  ac) 

(i)  Unit  consists  of  the  following  63 
boundary  points:  Start  at  593151, 
2374494;  593315.  2374385;  593612. 
2374173;  593793.  2374029;  593779. 
2373964; 593731.  2373894;  593660. 
2373784;  593609. 2373702;  593592. 


2373648; 
2373538; 
2373423; 
2373373; 
2373564; 
2373091; 
2372333; 
2372257; 


593592. 
593629. 
593652, 
594460, 
594974. 
594696, 
594697. 
594541. 


2373594 
2373467 
2373439 
2373552 
2373334 
2372334 
2372283 
2372266: 


593601. 
593661, 
594121, 
594941, 
594744, 
594697, 
594652, 
594454, 


2372294; 
2372267; 
2372241; 
2372267; 
2372354; 
2372397; 
2372425; 
2372467; 


594400, 
594231. 
594126. 
594030. 
593948. 
593812. 
593756. 
593742, 


2372294 
2372261 
2372258 
2372303 
2372388 
2372413 
2372442 
2372490; 


594293, 
594168, 
594075, 
593999, 
593889, 
593781, 
593742, 
593736. 
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2372521; 593736,  2372560;  593757, 
2372587;  593781,  2372659;  593790, 
2372662;  593663,  2372772;  593490, 
2372897;  593202,  2373123;  593095, 
2373213; 593019,  2373295;  592937, 


2373388;  592889, 2373462;  592897, 
2373535;  592908,  2373597;  592923. 
2373668;  592914,  2373772;  592889, 
2373866;  592866, 2373947; 592894. 
2374029;  592908,  2374120;  592894, 


2374162;  592860, 2374213: 592854, 
2374216;  return  to  starting  point. 

(ii)  Note:  Map  195  follows: 


(196)  Oahu  15— Urera  kaalae—d  (35  ha;  2370843;  594090,  2370815;  594040, 

87  ac)  2370789;  593996,  2370789;  593930. 

2370827;  593852,  2370875;  593778, 

(i)  Unit  consists  of  the  following  35  2370907;  593716,  2370947;  593642, 

boundary  points:  Start  at  594170,  2370999;  593602,  2371041;  593574, 

2370879; 594172,  2370877;  594170.  2371067; 593558.  2371095;  593539. 

2370855; 594166.  2370854;  594166.  2371118; 593531.  2371121;  593534. 

2370853;  594164,  2370854;  594122,  2371173; 593519,  2371375;  593533, 


2371375; 593552, 2371390;  593628, 
2371404;  593716,  2371426;  593794, 
2371431; 593876, 2371437;  593974, 
2371435; 594036.  2371431;  594138, 
2371415;  594190,  2371399;  594232, 
2371385;  594246, 2371359;  594239. 
2371354;  return  to  starting  point, 
(ii)  Note:  Map  196  follows: 
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Map  196  Unft  15  -  Urera  kaalae  -  d 


Critical  Habitat  Unit  15 

IIHIII  Critical  Habitat  for 
Vrera  kaalae  -  d 
Elevation  (500-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 


I   Miles 


05 


KjMNnBlBn 


^" 

r-^ 

^ 

\ 

A 

N 

1^ 

^ 

^^^^^"^^6 

(197)  Oahu  15— l/rera  kaalae— e  (51  ha; 
125  ac) 

(i)  Unit  consists  of  the  following  45 
boundary  points:  Start  at  592800, 
2369299:  593043.  2369270;  593165. 
2369274;  593420,  2369331;  593630, 
2369355; 593788,  2369392;  593828, 
2369376;  593845,  2369335;  593792, 
2369270;  593687,  2369206;  593537, 


2369149; 
2369068; 
2368926; 
2368696: 
2368485; 
2368283; 
2368239; 
2368230; 
2368222; 
2368417; 


593367, 
593136, 
593161, 
593189, 
593088, 
592979, 
592744, 
592566, 
592426, 
592713, 


2369105: 
2369007; 
2368813; 
2368566: 
2368376; 
2368247; 
2368230: 
2368198; 
2368228; 
2368500; 


593233, 
593140, 
593193, 
593149, 
593047, 
592898. 
592679, 
592461, 
592424, 
592812, 


2368483:  592900,  2368502;  592931, 
2368518; 592969,  2368564;  592987, 
2368616:  592989,  2368667;  592979, 
2368688; 592926, 2368757;  592898, 
2368821; 592885, 2368931;  592881, 
2369036;  592849,  2369100;  592805, 
2369141; 592784,  2369185;  592772, 
2369226;  return  to  starting  point. 

(ii)  Note:  Map  197  follows: 
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(198)  Oahu  15- 
202  ac) 


-Urera  kaalae — f  (82  ha; 


(i)  Unit  consists  of  the  fbUowing  39 
boundary  points:  Start  at  594148, 
2369525;  594213,  2369525;  594310, 
2369497;  594395,  2369473;  594399, 
2369392;  594387,  2369279;  594354. 
2369153;  594302,  2369072;  594257. 


2369015; 
2368809: 
2368550; 
2368324; 
2368105; 
2367854; 
2367874; 
2367967; 
2368150; 


594213, 
594083, 
593966, 
593909. 
593675. 
593448, 
593242, 
593165, 
593314, 


2368914; 
2368672; 
2368417; 
2368259; 
2368000: 
2367801; 
2367927; 
2368065; 
2368283; 


594136, 
594035. 
593966. 
593^792. 
593529, 
593302, 
593193, 
593217, 
593399, 


2368425;  593448,  2368578;  593505, 
2368716;  593622.  2368833;  593703. 
2368906;  593764.  2368963;  593832. 
2369044: 593901.  2369145;  594002. 
2369262;  594079.  2369331;  594104. 
2369396;  594120,  2369485;  594124, 
2369521;  return  to  starting  point. 

(ii)  Note:  Map  198  follows: 
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Map  198  Unit  15  -  Vrera  kaalae  -/ 


I 


S 


HenouKut 


Critical  Habitat  Unit  IS 


lllllll  Critical  Habitat  for 
Urera  kaalae  -f 

Elevation  (500-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 


0.5 

=r~ 


OS 

3= 


KilomelcTi 


(199)  Oahu  15 — Viola  cbamissoniana 
ssp.  cbamissoniana — e  (13  ha;  31  ac) 

(i)  Unit  consists  of  the  following  25 
boundary  points:  Start  at  592635, 
2374276; 592624,  2374278;  592539, 
2374292;  592462.  2374305;  592356, 


2374278 
2374388 
2374553 
2374630 
2374786 
2374781; 


592262, 2374307;  592218,  2374661; 592514,  2374601;  592514, 

592214, 2374482;  592285,  2374600; 592574.  2374561;  592594, 

592331, 2374567;  592354.  2374531; 592604,  2374492;  592604, 

592379,  2374698;  592370,  2374422; 592634.  2374282;  592634. 

592391.  2374800;  592404.  2374281;  return  to  starting  point. 
592454. 2374691;  592484.       (ii)  Note:  Map  199  follows:  . 
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Map  199  Unit  15  -  VioUi  chamissoniana  ssp.  chaimssoniana  -  e 


I 


S 


NonouKuir 


OS 


Critical  Habitat  Unit  IS 

liTTTT]  Critical  Habitat  for     '  

Viola  chamissoniana  ssp.  chamissoniana  -  e 
Elevation  (SOO-ft  contours) 
/\/  MajwRoad 
/\/  Coastline 


I    Kikmelers 


(200)  Oahu  15— V7o7a  chamissoniana  2368874;  593305,  2368844;  593269. 

ssp.  chamissoniana— { (29  ha;  72  ac)  2368785;  593269.  2368742;  593278. 

(i)  Unit  consists  of  the  following  36  2368694;  593292,  2368621;  593257, 

boundary  points:  Start  at  593654,  2368493;  593203,  2368370;  593136, 

2369223;  593680,  2369196;  593696,  2368267; 593043,  2368167;  592874. 

2369173; 593696.  2369118;  593632,  2368187; 592760.  2368199;  592689. 

2369068; 593572. 2369025;  593497.  2368242; 592689.  2368267;  592714, 

2368977;  593467.  2368931;  593397,  2368301; 592817,  2368313;  592917, 


2368322;  593009,  2368367;  593061, 
2368427;  593107.  2368466;  593116. 
2368543;  593134,  2368621;  593095,, 
2368676; 593013. 2368803; 592986. 
2368904;  593098.  2368995;  593280. 
2369105;  593410,  2369162;  return  to 
starting  point. 

(ii)  Note:  Map  200  follows: 
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Critical  Habitat  Unit  IS 
Critical  Habitat  for 


a: 


Viola  chamissoniana  ssp.  chamissoniana  -f 
/  V    Elevation  (SOO-ft.  contours) 
As/  MajorRoMl 
/V  Coastline 


(201)  Oahu  16 — Isodendrion 
pyrifolium — b  (129  ha;  319  ac) 

(i)  Unit  consists  of  the  following  27 
boundary  points:  Start  at  589674, 
2363678;  589752,  2364203;  590044, 
2364573;  590689,  2364934;  590964, 
2365071;  591394,  2365166;  591712. 
2365175;  591919,  2365063;  592048, 
2364934;  592031,  2364779;  591841, 
2364702;  591661,  2364667;  591575, 
2364684;  591436,  2364630;  591377, 
2364641;  591346,  2364612;  591265, 
2364624;  590956,  2364547;  590672, 
2364349; 590483, 2364289;  590427, 
2364155; 590381,  2364088;  590344, 
2364028;  590236, 2363915;  590142, 
2363906;  590096,  2363919;  589769, 
2363592;  return  to  starting  point. 

(ii)  Note:  Map  201  follows: 


Map  201 
Unit  16  -Isodendrion  pyrifolium 


^^  Critical  Habitat  Unit  1 6 
lllllll  Critical  Habitat  for 

Isodendrion  pyrtfolium  -  b 

Elevation  (SOO-ft.  contours) 
/\/  Major  Road 
/V  Coastline 


OJ 


OJ  Mia 


0.5  lUaiMcn 


L 


(202)  Oahu  17— i4buti7o/i 
sandwicense — f  (30  ha;  74  ac) 

(i)  Unit  consists  of  the  following  35 
boundary  points:  Start  at  592^94, 


2366343;  592976,  2366353;  592994, 
2366336;  593014,  2366317;  592998, 
2366299;  592891,  2366183;  592730, 
2366057; 592556, 2366026; 592434, 
2366070;  592410, 2366082;  592411, 
2366067;  592292,  2366117;  592150. 
2366120;  592089,  2366117;  592037, 
2366172; 592025, 2366265;  592072, 
2366291; 592156. 2366282; 592272. 
2366253;  592402.  2366227;  592815, 
2366444;  592814,  2366444;  592869, 
2366563;  592895. 2366650;  592924, 
2366746;  592999,  2366801;  593089, 
2366775; 593150, 2366749; 593167, 
2366705; 593157, 2366664;  593144, 
2366609; 593098,  2366549;  593089, 
2366526; 593054. 2366433;  593025, 
2366325;  return  to  starting  point, 
(ii)  Note:  Map  202  follows: 


Map  202 
Unit  17  -AbutUon  sandwicense  • 


~1S00 


ippo.. 


H&mtaM 


^^  Critical  Habitat  Unit  17 
[mm  Critical  Habitat  for 

Abutikm  sandwicense  -f 

'■■/    Elevation  (SOO-ft.  contours) 
/\/  Major  Road 
/V  Coastline 


OS 


05 


OJ 


(203)  Oahu  17 — Bonamia  menziesii — d 
[77  ha;  191  ac) 

(i)  Unit  consists  of  the  following  17 
boundary  points:  Start  at  591812. 


2366666;  592269,  2366597;  592755, 
2366681; 592869. 2366536;  592937, 
2366491;  592983,  2366354;  592922, 
2366301; 592854, 2366149; 592580. 
2366042; 592390,  2366027;  592124, 
2366118; 591828,  2365981;  591790, 
2365921;  591743,  2365955;  591626, 
2365984;  591501, 2366027;  591402, 
2366065;  return  to  starting  point. 

(ii)  Note:  Map  203  follows: 


I        I  Critical  Habitat  Unit  17 
lllllll   Critical  Habitat  for 

Bonamia  menzeisii  -  d 

Elevation  (SOO-ft.  contours) 
/\/  Major  Road 
/V    Coastline 


OS 


0.5   Mile 


05 


05 


(204)  Oahu  \7— Isodendrion 
pyrifolium — c  (73  ha;  181  ac) 

(i)  Unit  consists  of  the  following  22 
boundary  points:  Start  at  591235, 
2365957; 591239.  2366138;  591300, 
2366224;  591386,  2366378;  591566, 
2366439; 591626,  2366525;  591738, 
2366619;  591962,  2366602;  592194, 
2366611;  592375,  2366636;  592452, 
2366619; 592598. 2366482;  592676, 
2366052;  592624,  2366000;  592478, 
2365983;  592383, 2366052; 592031, 
2366103; 591910, 2366000;  591669, 
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2365991; 591529,  2365960;  591455, 
2365921:  591308.  2365932;  return  to 
starting  point, 
(ii)  Note:  Map  204  follows: 


Map  204 
Unit  17  -hodendrioH  pyrifolium  -  c 


.    1 .' 


../   •■ 


Jpqo 

■  ^Fonsl  Reserve , 


Paiehua 


ManakuHr 
VMty 


I        I  Critical  Habitat  Unit  17 
lllllll  Critical  Habitat  for 

Isodendrion  pynfoltum  -  c 

■  '■■■/    Elevation  (50O-ft.  contours) 
/\/  Major  Road 
/Sy  Coastline 


0.5 


0.5 


0.5 


(205)  Oahu  17 — Lobelia  niihauensis — b 
(41  ha;  102  ac) 


(i)  Unit 
boundary 
2366793; 
2366924; 
2367041; 
2367089; 
2367000; 
2366838; 
2366797; 
2366707; 
2366685; 
2366644; 
2366632; 
2366522; 
2366356; 
2366286; 
2366134; 


consists  of  the  following  48 
points:  Start  at  592843, 


592908, 2366869 
593065.  2366996 
593182.2367075 
593376.  2367046 
593359. 2366917 
593307. 2366815 
593208.  2366729 
593187,  2366695 
593167,2366671 
593113,2366633 
593108,  2366630 
593041,  2366425 
592993.  2366345 
592865.  2366205 


592974, 
593127, 
593337. 
593376, 
593323, 
593193, 
593203, 
593187, 
593128. 
593111. 
593137, 
593003. 
592939. 
592776. 


2366081; 592385.  2366091;  592258, 
2366105:  592182.  2366138;  592101, 
2366174; 592048,  2366208;  591991, 
2366236;  591972,  2366272;  592007, 
2366301;  592074.  2366298;  592208, 
2366265; 592323, 2366270;  592466, 
2366291;  592621.  2366353;  592719. 
2366413;  592798.  2366475; 592822. 
2366523;  592835.  2366686;  return  to 
starting  point. 

(ii)  Note:  Map  205  follows: 


Map  205 
Unit  17  -Lobelia  niihauensis  -  b 


..•■■'.-•■'■'•■■■',••••::■.■•'  PaUnm 

f  f  /•'_ '.'''...laoo  -■ 

WOO  !■;' 

Pwlehue 


C^^s^  ^ 


Critical  Habitat  Unit  17 

lllllll    Critical  Habitat  for 

Lobelia  niihaaensis  -  b 

Elevation  (SOO-ft.  contours) 
/S/  Major  Road 
/\/  Coastline 


I 


(206)  Oahu  18 — Sesbania  tomentosa — b 
(5  ha;  12  ac) 

(i)  Unit  consists  of  the  following  117 
boundary  points:  Start  at  611637. 


2395945;  611637,  2395929 
2395921; 611615,  2395920 
2395917;  611607,  2395917 
2395908;  611568.  2395898 
2395879;  611547,  2395879 
2395867;  611531.  2395852 
2395843;  611526,  2395842 
2395838;  611516,  2395820 


592669, 2366095;  592545, 


2395820;  611515,  2395819;  611515. 


611616. 
611614. 
611580. 
611548. 
611541, 
611526, 
611525, 
611515, 


2395816 
2395815 
2395812 
2395764 
2395746 
2395746 
2395770; 
2395796 
2395802 
2395803 
2395788 
2395777 
2395734 
2395726 
2395735 
, 2395751 
2395772 
2395779 
2395793 
2395824 
2395843 
2395846 
2395857 
2395896 
2395907 
2395913 
2395929 
2395935 
2395947 
2395953 
2395959 
2395966 
2395972 
2395983 
2395984 
2395970 
2395969 
2395973 
2395986 
2395990 
2395996 
2396001 
2396021 
2396032 
2396025 
2395990 
2395973 
2395969 
2395953 
2395949 


611514,2395815 
611513, 2395814 
611503, 2395782 
611485,2395755 
611461.2395745 
611442.2395756 
611426. 2395795 

611418. 2395802 
611396.2395803 
611357. 2395799 
611334. 2395788 
611297. 2395742 
611274.2395729 
611244.2395728 
611232. 2395741 
611241. 2395762 
611264. 2395778 
611263. 2395786 

611283. 2395803 
611363.2395837 
611373. 2395846 
611388. 2395856 
611400.  2395879 
611408.  2395897 
611412.2395912 
611413,2395928 
611412. 2395930 
611411.2395936 
611404.2395948 
611398.  2395953 
611383.2395959 
611331.2395970 
611330.2395978 
611350. 2395984 
611396.  2395977 
611438, 2395969 
611452, 2395973 
611466, 2395982 
611492,  2395990 
611504, 2395995 
611506,  2395998 
611525, 2396016 
611607, 2396032 
611629, 2396030 
611630,2396005 
611624,2395989 
611625, 2395972 
611630. 2395961 
611633. 2395952 


611513, 
611513, 
611494, 
611473. 
611455. 
611436. 
611425. 
611417. 
611373. 
611335, 
611326, 
611285, 
611254, 
611235, 
611232, 
611259, 
611264, 
611269, 
611338, 
611366, 
611374, 
611389. 
611407. 
611408, 
611412, 
611413, 
611411, 
611405, 
611399, 
611384, 
611355, 
611330, 
611337. 
611365, 
611419, 
611439, 
611453. 
611477, 
611493, 
611504, 
611510, 
611537, 
611622, 
611631, 
611624, 
611625, 
611627, 
611633, 
611635, 


return  to  starting  point. 


(ii)  Note:  Map  206  follows: 
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I       I  Critical  Habitat  Unit  18 
llllUJ  Critical  Habitat  for 

Sesbania  tomentosa  -  b 

\     Elevation  (SOO-ft  contours) 
/\/  Major  Road 
/S/  Coastline 


OJ 


QJ 


as 


OJ 


(207)  Oahu  19 — Cyanea  longiflora — c 
(324  ha;  801  ac) 

(i)  Unit  consists  of  the  following  202 
boundary  points:  Start  at  603332, 
2393228;  603224, 2393213;  603164, 
2393200;  603163,  2393200;  603142, 
2393184; 603108, 2393154;  603094, 
2393152;  603083,  2393152;  603072, 
2393157; 603054, 2393168;  603053, 
2393169;  603021,  2393169;  602988, 
2393169;  602983,  2393171;  602982, 
2393172; 602982, 2393171;  602952. 
2393170; 602918. 2393162;  602897. 
2393161;  602869.  2393169;  602816, 
2393190; 602806, 2393196;  602781, 
2393232;  602780,  2393232;  602758, 
2393252;  602757.  2393252;  602739, 
2393260;  602738,  2393260;  602711, 
2393260;  602662, 2393250;  602641, 
2393240; 602635,  2393232;  602634. 
2393232;  602624,  2393209;  602616, 
2393201; 602579, 2393186;  602578, 
2393186; 602578, 2393185;  602567, 
2393167;  602567,  2393166;  602564, 


2393147; 602554, 2393122;  602554, 
2393121;  602556,  2393090;  602549, 
2393075;  602492, 2393031;  602478, 
2393024; 602477,  2393024;  602477, 
2393023;  602467,  2393006;  602445, 
2392990;  602419,  2392980;  602394, 
2392979; 602382,  2392983;  602341, 
2393005;  602325,  2393016;  602322, 
2393020;  602321,  2393021;  602289, 
2393025; 602244,  2393025;  602190, 
2393036;  602171,  2393049;  602155, 
2393069; 602138,  2393109;  602127, 
2393127; 602126,  2393127;  602118, 
2393136;  602118,  2393137;  602094. 
2393149;  602093,  2393149; 602071, 
2393152;  602048,  2393154;  602026, 
2393164;  602013,  2393171;  602012. , 
2393171;  601992,  2393174;  601980, 
2393173; 601979, 2393173;  601924. 
2393139;  601898,  2393113;  601898, 
2393112;  601897,  2393112;  601897, 
2393111; 601907,  2393068;  601978, 
. 2392805;  602085,  2392443;  602110, 
2392392; 602148,  2392315;  602150, 
2392310;  602186, 2392236;  602370, 
2391859; 602391,  2391819;  602383, 
2391680; 602368,  2391295;  602366, 
2391244;  602439,  2390510;  602435, 
2390510;  602412,  2390526; 602382, 
2390544;  602370,  2390550;  602369, 
2390550;  602314,  2390563;  602299, 
2390568;  602284,  2390576;  602227, 
2390632;  602226,  2390633;  602204, 
2390649;  602106,  2391826;  601550, 
2392745;  601471,  2392922;  601043, 
2393341;  601032,  2393359;  601715, 
2394477;  601720,  2394541;  602274, 
2394909;  602311,  2394883;  602318, 
2394874; 602318. 2394873;  602338, 
2394854;  602339,  2394854;  602344, 
2394852;  602375,  2394834; 602415, 
2394825;  602444, 2394812;  602454, 
2394803;  602460, 2394785;  602461, 
2394763;  602463,  2394753;  602467, 
2394734; 602482,  2394683;  602499, 
2394652;  602500,  2394652;  602520, 
2394623; 602547,  2394585;  602564, 
2394566;  602565,  2394566;  602606, 
2394536;  602607, 2394536;  602621, 
2394530;  602638,  2394521; 602641, 
2394514;  602641. 2394513;  602642. 
2394513; 602645. 2394510; 602645. 
2394489;  602642,  2394462;  602636. 
2394450;  602636.  2394449;  602632. 
2394427;  602632.  2394426;  602640, 
2394398; 602640,  2394397;  602674, 
2394348; 602678, 2394329; 602673, 
2394297;  602677,  2394247;  602677, 
2394246; 602687,  2394224;  602704, 
2394204;  602768, 2394098; 602768, 
2394097; 602769,  2394097;  602793, 
2394068;  602793,  2394067;  602794, 
2394067; 602801, 2394063; 602827, 
2394049;  602828,  2394049;  602844, 
2394045;  602871,  2394032;  602887, 
2394018;  602900, 2394002; 602916, 
2393968;  602910,  2393929;  602910, 
2393912; 602910, 2393911;  602933, 


2393881;  602988,  2393800;  603003, 
2393780;  603040,  2393735;  603041, 
2393735;  603051,  2393726;  603070. 
2393696;  603083. 2393654;  603104, 
2393614; 603105, 2393614;  603125, 
2393588;  603155.  2393538;  603167, 
2393516;  603193, 2393448;  603201, 
2393431;  603201, 2393430;  603202. 
2393430;  603213. 2393417;  603232. 
2393392;  603233. 2393391;  603242. 
2393389; 603275,  2393357;  603287, 
2393339;  603325,  2393282;  603333, 
2393261;  603332,  2393229;  return  to 
starting  point. 

(ii)  Note:  Map  207  follows: 


y  Critical  Habitat  Unit  18 
Critical  Habitat  for 
Cyanea  longiflora  -  c 

'■■■/    Elevation  (500-fl  contours) 
/\/   Major  Road 
/\/   Coastline 


0.5 


Qi 


OJ  KilomiMn 


(208)  Oahu  19 — Eugenia  koolauensis — b 
(150  ha;  371  ac) 

(i)  Unit  consists  of  the  following  56 
boundary  points:  Start  at  600799, 
2394083;  600408, 2394520; 600561, 
2394661;  600963,  2394982;  601045, 
2395072;  601721, 2395631;  601756, 
2395655;  601822,  2395697;  601906, 
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2395628;  601960.  2395579;  601990. 
2395546:  601990,  2395525:  601973. 
2395502; 601972, 2395501;  601966. 
2395486; 601966. 2395485;  601965. 
2395470:  601965,  2395469;  601970, 
2395453; 601970,  2395452;  601978. 
2395439; 601979,  2395439;  601982, 
2395435; 602044, 2395359; 602081, 
2395304;  602121.  2395260;  602130. 
2395252; 602146. 2395229;  602160, 
2395198; 602167, 2395166;  602167. 
2395141; 602163. 2395125;  602156. 
2395114;  602155,  2395114;  602155, 
2395113;  602152,  2395099;  602152. 
2395098; 602152. 2395097;  602174, 
2395061; 602175, 2395061; 602213, 
2395027;  602220.  2395021;  602219. 
2395012; 602220, 2395011; 602282. 
2394972:  602287. 2394960: 602292. 
2394915; 602292, 2394914; 602302. 
2394895;  602293.  2394888; 602107. 
2394761; 601575, 2394420; 601284. 
2394239:  600993,  2394008;  600858. 
2393961;  600831,  2394050;  return  to 
starting  point. 

(ii)  Note:  Map  208  follows: 


Map  208 
Unit  18  -Eugenia  koolauensis  -  b 


Puu  KMumwmott 


'^ 


Kauntl» 


'  •~. 


^^  Critical  Habitat  Unit  18 
lllllll   Critical  Habitat  for 

Eugenia  koolauensis  -  b 

Elevation  (500-ft.  contours) 
/%/    Major  Road 
/Sy  Coastline 


0) 


03   Mila 


0? 


0  5   KilMnetcn 


(209)  Oahu  20 — Adenophorus  periens — 
a  (712  ha;  1.758  ac) 

(i)  Unit  consists  of  the  following  450 
boundary  points:  Start  at  609139. 
2387002; 609180. 2387197;  609315. 
2387390; 609551,  2387406:  609696, 
2387428: 609933, 2387428; 610245, 
2387401;  610530,  2387353;  610777. 
2387261;  611143,  2387127;  611520. 
2386933; 611756.  2386783; 611832. 
2386702;  611939,  2386481;  611993. 
2386266; 612041. 2386089; 612160. 
2385949;  612246.  2385852;  612310. 
2385707; 612386. 2385546; 612407. 
2385347; 612412.  2385196;  612444. 
2385120; 612450. 2385121;  612447. 
2385113;  6124,56.  2385094;  612440, 
2385093; 612337. 2384814;  612300, 
2384696;  612300,  2384615;  612273, 
2384427;  612273,  2384292;  612213, 
2384153;  612278,  2383916;  612326. 
2383679;  612262,  2383518;  612203. 
2383432; 612144, 2383319;  612084, 
2383179;  612084,  2383002; 612084. 


2382915: 

2382636; 

2382485; 

2382163; 

2381893; 

2381469; 

2380925; 

2380630; 

2380371; 

2379947; 

2379656; 

2379210; 

2379016; 

2378858; 

2378860; 

2378860; 

2378862; 

2378873; 

2378998; 

2379005; 

2379020; 

2379072; 

2379113; 

2379127; 

2379188; 

2379226; 

2379248; 

2379277; 

2379298; 

2379327; 

2379350; 

2379364; 

2379390; 

2379424; 

2379470; 

2379563; 

2379650; 

2379716; 

2379753; 

2379798; 

2379852: 

2379961; 

2379970; 

2379981; 

2379991; 

2380145; 

2380199; 

2380304; 

2380334; 

2380367; 

2380419; 

2380452; 

2380506; 

2380516; 

2380593: 

2380644; 

2380670; 

2380690; 

2380689; 

2380702; 

2380743; 

2380826; 

2380862; 

2380905; 

2380925; 

2380960; 

2380980; 

2381067; 


612031, 

611912, 

611848. 

611842. 

611815. 

611961. 

612257, 

612316. 

612407. 

612638, 

612961, 

613241. 

613219. 

613147. 

613146. 

613145. 

613145, 

613159, 

613187. 

613185, 

613171. 

613115. 

613098. 

612997. 

612969. 

612959. 

612945. 

612929. 

612905. 

612840. 

612764. 

612748. 

612725. 

612683, 

612619, 

612586, 

612555, 

612495, 

612397, 

612388. 

612386, 

612379, 

612367, 

612366. 

612328. 

612255. 

612248. 

612226, 

612224, 

612213, 

612218, 

612212, 

612202. 

612177, 

612086, 

612046, 

612016, 

611965, 

611941, 

611919, 

611889. 

611880. 

611812, 

611798, 

611815, 

611838, 

611851. 

611853. 


2382738: 

2382561; 

2382302; 

2381894: 

2381549; 

2381184; 

2380710; 

2380527; 

2380280; 

2379785; 

2379409: 

2379108: 

2378925; 

2378859; 

2378860: 

2378861: 

2378862; 

2378951; 

2379004; 

2379019; 

2379040; 

2379100; 

2379113: 

2379166: 

2379215; 

2379247; 

2379276: 

2379297: 

2379314; 

2379337; 

2379355; 

2379389; 

2379410; 

2379441; 

2379529; 

2379618; 

2379679: 

2379729; 

2379761; 

2379851; 

2379928; 

2379962; 

2379981; 

2379982; 

2380018; 

2380163; 

2380233; 

2380334; 

2380337: 

2380397; 

2380420; 

2380464; 

2380507; 

2380539; 

2380625: 

2380669: 

2380686; 

2380687; 

2380693; 

2380710; 

2380825; 

2380839: 

2380892; 

2380918; 

2380943; 

2380961; 

2381022; 

2381081; 


611945, 

611864, 

611826. 

611794. 

611869, 

612095, 

612262. 

612369. 

612558. 

612719. 

613139. 

613257. 

613148. 

613147. 

613145, 

613146, 

613144. 

613185. 

613187, 

613185, 

613142. 

613099. 

613063, 

612978, 

612963, 

612959, 

612945, 

612928, 

612876. 

612770, 

612758. 

612748. 

612700, 

612663. 

612600, 

612573. 

612517. 

612412. 

612387, 

612388, 

612379, 

612375. 

612366. 

612353. 

612262. 

612249. 

612234. 

612225. 

612211. 

612218. 

612215. 

612202. 

612197. 

612112. 

612073. 

612046. 

611992. 

611955, 

611927. 

611905. 

611889, 

611856, 

611799, 

611800. 

611838. 

611848. 

611848. 

611879. 


Federal  Register /Vol.  68,  No.  116 /Tuesday.  June  17,  2003 /Rules  and  Regulations  36277 


2381118 

2381131 

2381149; 

2381155 

2381167 

2381193 

2381223 

2381251 

2381265 

2381285 

2381286 

2381363 

2381424 

2381426 

2381514 

2381618 

2381669 

2381681 

2381700 

2381758 

2381794 

2381865 

2381883 

2381916 

2381955 

2381990 

2382014 

2382120 

2382278 

2382320 

2382433 

2382473 

2382557 

2382604 

2382621 

2382683 

2382704 

2382706 

2382707 

2382706 

2382686 

2383056 

2383939 

2383949 

2384020 

2384051 

2384078 


611879, 2381119;  611879,  2384097 

611879, 2381132:  611868,  2384150 

611858,2381155:611857,  2384204 

611847, 2381160:  611837.  2384263 

611828, 2381178;  611825,  2384321 

611830,2381214:611838,  2384357 

611854, 2381250;  611854,  2384464 

611856, 2381258;  611855,  2384488 

611855,2381266:611849,  2384501 

611848. 2381285;  611848,  2384536 

611828, 2381312;  611784,  2384667 

611765, 2381383:  611734,  2384680 

611733, 2381424:  611730,  2384695 

611737,2381446:611745,  2384703 

611746, 2381550;  611748,  2384704 

611748, 2381619;  611739,  2384698 

611736,2381680:611736,  2384696 

611727,2381699:611727,  2384690 

611726,2381700:611673,  2384681 

611666, 2381774;  611666,  2384674 

611670, 2381810;  611702,  2384688 

611712,2381882:611712,  2384778 

611712.2381915:611712,  2384927 

611710, 2381923;  611687,  2384942 

611687, 2381978;  611695,  2384960 

611702. 2382013;  611702,  2384970 

611700,2382058:611694,  2384987 

611695,2382225:611701,  2384993 

611701,2382279:611699,  2384956 

611695, 2382360:  611693,  2384942 

611692,2382455:611698,  2384953 

611744,2382512:611805,  2385014 

611831,2382588:611844,  2385180 

611844,  2382605;  611850.  2385215 

611874, 2382653;  611896,  2385220 

611896, 2382684;  611903,  2385248 

611903,2382705:611903,  2385329 

611902, 2382707;  611901,  2385342 

611900,2382707:611900,  2385351 

611899,2382706:611892,  2385362 

611891,2382684:611795,  2385363 

611597,2383822:611567.  2385370 

611567,2383940:611561,  2385406 

611537, 2384020;  611536,  2385429 

611525. 2384040;  611515,  2385473 

611495,2384064:611460,  2385513 

611430, 2384082;  611404.  2385531 


611396,  2384120 

611397,  2384172 
611422, 2384233 
611435, 2384302 
611429, 2384356 
611417, 2384382 
611387; 2384476 
611374, 2384489 
611334, 2384524 
611302, 2384584 
611256, 2384667 
611244, 2384681 

611223. 2384695 
611202,  2384704 
611191, 2384703 

611119. 2384696 
611082, 2384690 
611065.  2384682 
611058. 2384675 
611039,  2384675 
611014. 2384713 
61€981.  2384838 
610973,  2384941 
610965,  2384959 
610957,  2384969 
610934.  2384987 
610909,  2384993 
610888,  2384986 
610809, 2384945 
610766,  2384942 
610709.  2384995 
610679,2385041 
610616,  2385205 
610606. 2385216 
610558, 2385236 
610533, 2385266 
610509,  2385341 
610508,  2385342 
610496,  2385351 
610440,  2385362 
610394,  2385362 
610333.  2385392 
610280,  2385413 
610248. 2385449 
610222,  2385512 
610214,  2385522 
610206,  2385532 


611393, 

611413, 

611428, 

611435, 

611429, 

611394, 

611374, 

611358, 

611326, 

611257. 

611245. 

611224, 

611203. 

611192, 

611165, 

611118, 

611081, 

611064, 

611046. 

611028, 

610994, 

610976, 

610973, 

610965, 

610957, 

610933, 

610908, 

610839, 

610780, 

610749, 

610692, 

610630, 

610606. 

610598, 

610543, 

610516. 

610509, 

610497, 

610454, 

610440. 

610370. 

610292, 

610261, 

610237, 

610222, 

610206. 

610187, 


2385540;  610166, 2385544;  610134, 
2385558; 610129.  2385561;  610122. 
2385580;  610119, 2385604;  610119, 
2385605;  610112.  2385620; 610111, 
2385621;  610093,  2385637;  610078. 
2385652;  610077,  2385659;  610090, 
2385687;  610097.  2385698;  610098. 
2385699;  610098.  2385700;  610097. 
2385705; 610097.  2385706;  610081, 
2385734;  610054.  2385762;  610039, 
2385790;  610028,  2385816;  610024, 
2385839:  610027,  2385873;  610035, 
2385901;  610035,  2385902;  610035, 
2385943;  610035, 2385944;  610029, 
2385956;  610029.  2385957;  610003. 
2385991;  609994.  2386004;  609993, 
2386004;  609993. 2386005;  609971, 
2386017;  609955.  2386025;  609948. 
2386031;  609929. 2386085;  609909, 
2386112;  609908,  2386113;  609898, 
2386121;  609887,  2386134;  609883, 
2386146; 609884. 2386168;  609879, 
2386204;  609884. 2386223;  609905, 
2386254;  609905,  2386255;  609909, 
2386278;  609909.  2386279;  609907. 
2386291;  609881,  2386354;  609880, 
2386355;  609858,  2386384;  609834, 
2386404;  609797.  2386443;  609797. 
2386444;  609790.  2386450;  609769, 
2386468; 609748, 2386495;  609737, 
2386524;  609719,  2386644;  609711, 
2386719;  609711,  2386720;  609705, 
2386737;  609704,  2386737;  609704, 
2386738;  609693. 2386745;  609692, 
2386745;  609595. 2386759;  609570, 
2386766; 609560.  2386772;  609536, 
2386797;  609481,  2386863;  609461, 
2386894;  609449.  2386918;  609449, 
2386919;  609439, 2386933;  609438, 
2386934; 609425. 2386943;  609379. 
2386966;  609323,  2387005;  609308. 
2387012;  609269.  2387020;  609248, 
2387021;  609184,  2387014;  return  to 
starting  point. 

(ii)  Note:  Map  209  follows: 
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(210)  Oahu  20— Chamaesyce  2364592;  623151,  2364556;  623191. 

deppeana—a  (18  ha;  44  ac)  2364531;  623196.  2364502;  623209. 

(i)  Unit  consists  of  the  following  48  2364466;  623214.  2364453;  623249. 

boundary  point*:  Start  at  622671.  2364431;  623254.  2364408;  623279, 

2364767; 622720.  2364796;  622771.  2364384; 623312. 2364381;  623335. 

2364821; 622817. 2364830;  622857.  2364375;  623352.  2364359;  623368. 

2364807; 622899,  2364799;  622920,  2364310; 623381.  2364298;  623413. 

2364796; 622942,  2364771;  622976.  2364298; 623420,  2364281;  623420. 

2364700; 623023.  2364673;  623074.  2364240; 623420.  2364209;  623400. 

2364653; 623094.  2364624;  623117.  2364155; 623364.  2364105;  623319, 


2364081;  623279,  2364081;  623249. 
2364097;  623241,  2364108;  623241. 
2364109; 623241, 2364110;  623241, 
2364111; 623228, 2364125;  623207. 
2364153; 623173, 2364222;  623101, 
2364323;  623047,  2364388;  622978, 
2364471;  622920,  2364518;  622804, 
2364622;  622791.  2364629;  return  to 
starting  point. 

(ii)  Note:  Map  210  follows: 
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r-: 


Map  210  Vmt  20- Chamaesyce  deppeana- a 


Critical  Habitat  Unit  20 

IfTTTTI  Critical  Habitat  for 

Chamaesyce  deppeana  -  a 

Elevation  (500-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


2     3  KikmeieR 


(211)  Oahu  20 — Chamaesyce  rockii—a 
(825  ha;  2,039  ac) 

(i)  Unit  consists  of  the  following  363 
boimdary  points:  Start  at  608102, 
2388099;  608104,  2388099;  608430, 
2388155; 608627, 2388161;  608627, 
2388154;  608941,  2388106;  609416, 
2387958;  610001,  2387662;  611153, 
2387052;  612132,  2386418;  612559, 
2385801;  612588,  2385802;  612563, 
2385697; 612496,  2385537;  612490, 
2385426; 612496, 2385346;  612471, 
2385235; 612366, 2384841;  612262. 
2384483; 612280. 2384317;  612348, 
2384058;  612385.  2383775;  612274, 
2383461;  612163,  2383215;  612108, 
^  2383005;  612120,  2382814;  612021. 
2382543;  611923,  2382389;  611812, 
2382260; 611752.  2382233;  611766. 


2381817; 
2381430; 
2381514; 
2381618; 
2381669; 
2381681; 
2381700; 
2381758; 
2381794; 
2381865; 
2381882; 
2381915; 
2381923; 
2381978; 
2382013; 
2382058; 
2382225; 
2382279; 
2382360; 


611781, 
611737, 
611746, 
611748, 
611736, 
611727, 
611726, 
611666, 
611670, 
611702, 
611712, 
611712, 
611687, 
611695, 
611702, 
611694, 
611701, 
611699. 
611693, 


2381470; 
2381446; 
2381550; 
2381619; 
2381680; 
2381699; 
2381700; 
2381774; 
2381810; 
2381866; 
2381883; 
2381916; 
2381955; 
2381990; 
2382014; 
2382120; 
2382278; 
2382320; 
2382433; 


611731. 
611745. 
611748. 
611739. 
611736. 
611727. 
611673, 
611666, 
611702, 
611712, 
611712, 
611710. 
611687, 
611702, 
611700, 
611695, 
611701, 
611695. 
611692. 


2382455; 
2382512; 
2382588; 
2382605; 
2382653; 
2382684; 
2382705; 
2382707; 
2382707; 
2382706; 
2382684; 
2383822; 
2383940; 
2384020; 
2384040; 
2384064; 
2384082; 
2384120; 
2384172; 


611698. 
611805. 
611844. 
611850. 
611896. 
611903, 
611903, 
611901, 
611900, 
611892, 
611795. 
611567. 
611561. 
611536. 
611515, 
611460, 
611404, 
611393, 
611413, 


2382473; 
2382557; 
2382604; 
2382621; 
2382683; 
2382704; 
2382706; 
2382707; 
2382706; 
2382686; 
2383056; 
2383939; 
2383949; 
2384020; 
2384051; 
2384078; 
2384097; 
2384150; 
2384204; 


611744, 
611831, 
611844, 
611874, 
611896, 
611903, 
611902, 
611900. 
611899, 
611891, 
611597. 
611567, 
611537. 
611525, 
611495, 
611430. 
611396. 
611397. 
611422, 
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2384233 
2384302 
2384356 
2384382 
2384476 
2384489 
2384524 
2384584 
2384667 
2384681 
23846d5 
2384704 
2384703 
2384696 
2384690 
2384682 
2384675 
2384675 
2384713 
2384838 
2384941 
2384959 
2384969 
2384987 
2384993 
2384986 
2384945 
2384942 
2384995 
2385041 
2385205 
2385216 
2385236 
2385266 
2385341 
2385342 
2385351 
2385362 
2385370 
2385406 
2385429 
2385473 
2385513 
2385531 


611428, 
611435. 
611429, 
611394, 
611374. 
611358, 
611326, 
611257, 
611245, 
611224, 
611203. 
611192. 
611165. 
611118. 
611081, 
811064, 
611046, 
611028, 
610994, 
610976, 
610973, 
610965, 
610957. 
610933, 
610908, 
610839, 
610780, 
610749. 
610692. 
610630, 
610606. 
610598, 
610543, 
610516, 
610509, 
610497, 
610454, 
610394, 
610333. 
610280, 
610248, 
610222, 
610214, 
610206, 


2384263 
2384321 
2384357 
2384464 
2384488 
2384501 
2384536 
2384667 
2384680 
2384695 
2384703 
2384704 
2384698 
2384696 
2384690 
2384681 
2384674 
2384688 
2384778 
2384927 
2384942 
2384960; 
2384970 
2384987 
2384993 
2384956 
2384942 
2384953 
2385014 
2385180 
2385215 
2385220 
2385248 
2385329 
2385342 
2385351 
2385362 
2385362 
2385392 
2385413 
2385449; 
2385512 
2385522 
2385532 


611435, 
611429, 
611417. 
611387. 
611374, 
611334, 
611302, 
611256. 
611244, 
611223. 
611202. 
611191. 
611119. 
611082. 
611065. 
611058. 
611039. 
611014. 
610981. 
610973, 
610965. 
610957. 
610934. 
610909. 
610888. 
610809. 
610766, 
610709, 
610679. 
610616. 
610606. 
610558, 
610533, 
610509. 
610508, 
610496. 
610440. 
610370. 
610292. 
610261. 
610237. 
610222. 
610206. 
610187. 


2385540 
2385558 
2385580 
2385605 
2385621 
2385652 
2385687 
2385699 
2385705 
2385734 
2385790 
2385839 
2385901 
2385943 
2385956 
2385991 
2386004 
2386017 
2386031 
2386112 
2386121 
2386146 
2386204 
2386254 
2386278 
2386291 
2386355 
2386404 
2386444 
2386468 
2386524 
2386719 
2386737 
2386738 
2386745 
2386766 
2386797 
2386894 
2386919; 
2386934 
2386966 
2387005 
2387020 
2387014 


610166, 
610129. 
610119, 
610112. 
610093, 
610077, 
610097, 
610098. 
610097. 
610054. 
610028. 
610027, 
610035, 
610035, 
610029. 
609994. 
609993. 
609955. 
609929, 
609908. 
609887. 
609884. 
609884. 
609905, 
609909, 
609881, 
609858, 
609797. 
609790. 
609748. 
609719. 
609711. 
609704. 
609693. 
609595. 
609560. 
609481. 
609449, 
609439. 
609425. 
609323. 
609308. 
609248, 
609134. 


2385544 

2385561 

2385604 

2385620; 

2385637 

2385659 

2385698 

2385700 

2385706 

2385762 

2385816 

2385873 

2385902 

2385944 

2385957 

2386004 

2386005 

2386025 

2386085 

2386113 

2386134 

2386168 

2386223 

2386255 

2386279 

2386354 

2386384 

2386443 

2386450; 

2386495 

2386644 

2386720 

2386737 

2386745 

2386759 

2386772 

2386863 

2386918; 

2386933 

2386943 

2387005 

2387012 

2387021 

2387001 


610134. 
610122. 
610119. 
610111, 
610078. 
610090, 
610098. 
610097. 
610081. 
610039. 
610024. 
610035, 
610035. 
610029. 
610003. 
609993, 
609971. 
609948. 
609909. 
609898. 
609883. 
609879. 
609905. 
609909, 
609907. 
609880, 
609834. 
609797, 
609769, 
609737, 
609711. 
609705, 
609704. 
609692, 
609570, 
609536. 
609461. 
609449. 
609438, 
609379. 
609322, 
609269. 
609184. 
609078, 


2386982;  609074,  2386984;  609062, 
2387000;  609048,  2387031;  609047, 
2387032;  609025,  2387051;  609024, 
2387051;  608989.  2387068;  608988, 
2387068;  608975,  2387068;  608974, 
2387068;  608905,  2387055;  608862, 
2387042;  608856,  2387043;  608849, 
2387049;  608810.  2387121;  608794. 
2387150;  608794.  2387151;  608776. 
2387175;  608736.  2387223;  608719. 
2387246; 608718. 2387246;  608718, 
2387247;  608693.  2387265;  608692. 
2387265;  608643.  2387281;  608604. 
2387303;  608558,  2387325;  608497. 
2387362;  608496,  2387362;  608459. 
2387369;  608458,  2387369;  608435, 
2387371;  608434.  2387371;  608410. 
2387366;  608377.  2387354;  608355, 
2387351; 608336. 2387351;  608316. 
2387358;  608308.  2387366;  608294. 
2387395;  608292.  2387413;  608300, 
2387459;  608299,  2387471;  608298, 
2387472; 608298. 2387473;  608289, 
2387479;  608252.  2387489;  608234. 
2387501; 608228, 2387506;  608223. 
2387520; 608230, 2387572;  608232. 
2387576; 608238.  2387590;  608252. 
2387607;  608267.  2387627;  608267. 
2387628;  608272.  2387642;  608275. 
2387670;  608275.  2387671;  608273. 
2387689;  608258,  2387739;  608257. 
2387765;  608259,  2387774;  608270. 
2387794;  608274,  2387812;  608274, 
2387813;  608254,  2387851;  608254. 
2387852;  608227,  2387885;  608190. 
2387914;  608165.  2387924;  608146. 
2387938;  608143.  2387944;  608141, 
2387956;  608156,  2388000;  608156, 
2388001;  608156,  2388002;  608152, 
2388015;  608129.  2388052;  608116, 
2388066;  return  to  starting  point 

(ii)  No«e:  Map  211  follows: 
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(212)  Oahu  20— Chamaesyce  rockii—b  2377881;  613497,  2377929;  613554, 

(197  ha;  487  ac)  2377977;  613555. 2377986;  613676, 

(i)  Unit  consists  of  the  following  49  2377976;  613697,  2377987;  613721, 

boundary  points:  Start  at  613058,  2377976;  613733,  2377976;  613762, 

2377772; 613083, 2377776;  613146,  2378001; 613771, 2378068;  613764, 

2377768; 613220,  2377736;  613266.  2378090; 613757,  2378093;  613754, 

2377726; 613342,  2377738;  613361.  2378093; 613750,  2378096;  613719, 

2377750; 613368,  2377747;  613413,  2378107; 613693, 2378145;  613608, 

2377754; 613415,  2377755;  613449,  2378209;  613592,  2378229;  613742, 

2377784; 613454,  2377825;  613460,  2378300;  613892,  2378229;  614077. 


2378166;  614294, 2378060;  614314, 
2377969;  614803,  2377164;  614811, 
2376545; 614906. 2376292;  614870, 
2376202;  614712, 2376131;  614412, 
2376111;  614235.  2376135;  614014, 
2376257;  613919,  2376438;  613663, 
2377259;  613529, 2377598;  613024, 
2377732;  613011,  2377758;  613040, 
2377760;  return  to  starting  point. 

(ii)  Note:  Map  212  follows: 
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Critical  Habitat  Unit  20 

MUW  Critical  Habitat  for 

Chamaesyce  rockii  -  b 

Elevation  (500-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


(215)  Oahu  20— Chamaesyce  rockii— c  2372533;  616836, 

(258  ha:  639  ac)  2372043;  616836, 

(i)  Unit  consists  of  the  following  24  2371582;  616212. 

boundary  points:  Start  at  616808.  2371142;  615865, 

2373189; 616937,  2372986;  617094,  2371941;  615496, 

2372792; 617131, 2372718;  616965,  2372690; 615413, 


2372311:616817, 
2371794:616963, 
2371122:616003, 
2371461:615736, 
2372468;  615422, 
2372893;  615625. 


2373078;  615810,  2373180; 616106, , 
2373309; 616457, 2373448;  616623, 
2373503; 616697.  2373457;  616752, 
2373448; 616752,  2373337;  return  to 
starting  point. 

(ii)  Note:  Map  213  follows: 
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M5p213Uiitt  20  -Chamaesyce  rockii  -  c 


Critical  Habitat  Unit  20 

Critical  Habitat  for 

Chamaesyce  rockii  -  c 

v    Elevation  (500-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 


2     3  Kikmam 


(214)  Oahu  20 — Cyanea  acuminata — ^b 
(2,522  ha;  6,231  ac) 

(i)  Unit  consists  of  the  following  537 
boundary:  Start  at  612247,  2377695; 
612255, 2377697;  612402,  2377690; 
612402, 2377689; 612403,  2377685; 
612432, 2377673; 612468,  2377676; 
612482, 2377684;  612483,  2377688; 
612505, 2377688;  612575,  2377698; 
612596,  2377708;  612604,  2377703; 
612630,  2377702;  612668,  2377720; 
612688, 2377749;  612686,  2377751; 
612705, 2377757;  612764,  2377738; 
612765, 2377738;  612794,  2377742; 
612814, 2377728;  612853,  2377742; 
612870,  2377747;  613040,  2377760; 
613059,  2377772;  613059,  2377774; 
613085, 2377777;  613154,  2377768; 
613224, 2377738; 613264,  2377728; 


613265, 
613336, 
613368, 
613415, 
613454, 
613497, 
613555, 
613675, 
613721, 
613762, 
613764, 
613753, 
613747, 
613718, 
613691, 
613602, 
613586, 
613583, 
613583, 


2377728; 
2377738; 
2377747; 
2377755; 
2377825; 
2377929; 
2377987; 
2377978; 
2377976; 
2378001; 
2378090; 
2378093; 
2378094; 
2378106; 
2378143; 
2378212; 
2378238; 
2378292; 
2378329; 


613335, 
613359, 
613413, 
613449, 
613460, 
613554, 
613674, 
613694, 
613733, 
613771, 
613757, 
613751, 
613746. 
613711, 
613660, 
613593, 
613583, 
613583, 
613568, 


2377738; 
2377752; 
2377754; 
2377784; 
2377881; 
2377977; 
2377978; 
2377988; 
2377976; 
2378068; 
2378093; 
2378091; 
2378095; 
2378117; 
2378168; 
2378224; 
2378253; 
2378328; 
2378356; 


613556, 
613517, 
613462, 
613447, 
613386, 
613346, 
613265, 
613247, 
613213, 
613190, 
613172, 
613147, 
613146, 
613145, 
613144, 
613185, 
613187, 
613185, 
.613142, 


2378372; 
2378408; 
2378463; 
2378478; 
2378532; 
2378613; 
2378728; 
2378750; 
2378764; 
2378778; 
2378819; 
2378859; 
2378860; 
2378861; 
2378873; 
2378998; 
2379005; 
2379020; 
2379072; 


613524, 
613476, 
613462, 
613424, 
613364. 
613330, 
613248. 
613232, 
613199, 
613172, 
613152, 
613147, 
613145, 
613146. 
613159, 
613187, 
613185, 
613171, 
613115, 


2378400 

2378444 

2378464 

2378499 

2378562 

2378641 

2378749: 

2378759 

2378769 

2378818 

2378848 

2378860 

2378860: 

2378862 

2378951 

2379004 

2379019: 

2379040 

2379100 
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613099, 

613063. 

612978, 

612963, 

612959, 

612945. 

612928. 

612876, 

612770. 

612758, 

612748, 

612700, 

612663. 

612600. 

612573. 

612517. 

612412, 

612387, 

612386, 

612379, 

612367. 

612366. 

612328. 

612255. 

612248, 

612226, 

612224, 

612213. 

612218. 

612212. 

612202, 

612177, 

612086. 

612046. 

612016, 

611965, 

611941. 

611919. 

611889. 

611880. 

611812. 

611798. 

611815, 

611838. 

611851. 

611853. 

611879, 

611879, 

611858. 

611847, 

611828. 

611830, 

611854. 

611856. 

611855. 

611848. 

611828. 

611765. 

611733. 

611737, 

611746. 

611748, 

611736, 

611727, 

611673, 

611666, 

611702, 

611712, 


2379113 

2379127 

2379188 

2379226 

2379248 

2379277 

2379298 

2379327 

2379350 

2379364 

2379390 

2379424 

2379470 

2379563 

2379650 

2379716 

2379753 

2379798 

2379928 

2379962 

2379981 

2379982 

2380018 

2380163 

2380233 

2380334 

2380337 

2380397 

2380420 

2380464 

2380507 

2380539 

2380625 

2380669 

2380686 

2380687 

2380693 

2380710 

2380825 

2380839 

2380892 

2380918 

2380943 

2380961 

2381022 

2381081 

2381119 

2381132 

2381155 

2381160 

2381178 

2381214 

2381250 

2381258 

2381266 

2381285 

2381312 

2381383 

2381424 

2381446 

2381550 

2381619 

2381680 

2381699 

2381758 

2381794 

2381865 

2381883 


613098 
612997 
612969 
612959 
612945 
612929 
612905, 
612840, 
612764. 
612748. 
612725, 
612683. 
612619, 
612586, 
612555, 
612495. 
612397. 
612388, 
612379, 
612375, 
612366, 
612353, 
612262, 
612249. 
612234, 
612225. 
612211. 
612218. 
612215. 
612202, 
612197. 
612112, 
612073. 
612046. 
■611992. 
611955. 
611927. 
611905. 
611889. 
611856, 
611799. 
611800. 
611838, 
611848, 
611848, 
611879. 
611879, 
611868. 
611857, 
611837. 
611825. 
611838, 
611854, 
611855, 
611849. 
611848, 
611784, 
611734, 
611730, 
611745, 
611748, 
611739, 
611736, 
611726, 
611666, 
611670, 
611712, 
611712, 


, 2379113 
2379166 
2379215 
. 2379247 
2379276 
, 2379297 
2379314 
2379337 
2379355 
2379389 
2379410 
2379441 
2379529 
2379618 
2379679 
2379729 
2379761 
2379851 
2379961 
2379970 
2379981 
2379991 
2380145 
2380199 
2380304 
2380334 
2380367 
2380419 
2380452 
2380506 
2380516 
2380593 
2380644 
2380670 
2380690 
2380689 
2380702 
2380743 
2380826 
2380862 
2380905 
2380925 
2380960 
2380980 
2381067 
2381118 
2381131 
2381149 
2381155 
2381167 
2381193 
2381223 
2381251 
2381265 
2381285 
2381286 
2381363 
2381424 
2381426 
2381514 
2381618 
2381669 
2381681 
2381700 
2381774 
2381810 
2381882 
2381915 


611712, 

611687. 

611695. 

611702. 

611694. 

611701, 

611699, 

611693. 

611698, 

611805, 

611844. 

611850, 

611896, 

611903, 

611903, 

611901, 

611900, 

611892, 

611795, 

611567, 

611561, 

611536. 

611515. 

611460, 

611404, 

611393, 

611413, 

611428, 

611435, 

611429, 

611394, 

611374, 

611358. 

611326. 

611257. 

611245, 

611224, 

611203. 

611192, 

611165, 

611082, 

611065, 

611046. 

611028, 

610994, 

610976, 

610973. 

610965. 

610957. 

610933, 

610908, 

610839, 

610780, 

610749, 

610692, 

610630, 

610606, 

610598, 

610543, 

610516, 

610509, 

610496, 

610440, 

610370, 

610292. 

610261, 

610237, 

610222. 


2381916: 

2381955: 

2381990: 

2382014: 

2382120: 

2382278: 

2382320: 

2382433: 

2382473: 

2382557: 

2382604: 

2382621: 

2382683: 

2382704; 

2382706: 

2382707; 

2382706; 

2382686; 

2383056: 

2383939; 

2383949: 

2384020; 

2384051: 

2384078; 

2384097; 

2384150; 

2384204: 

2384263: 

2384321: 

2384357; 

2384464: 

2384488; 

2384501; 

2384536: 

2384667; 

2384680; 

2384695; 

2384703; 

2384704: 

2384698; 

2384690; 

2384682; 

2384674; 

2384688; 

2384778; 

2384927; 

2384942; 

2384960; 

2384970: 

2384987; 

2384993; 

2384956; 

2384942; 

2384953; 

2385014; 

2385180; 

2385215; 

2385220; 

2385248; 

2385329; 

2385342: 

2385351: 

2385362; 

2385370: 

2385406: 

2385429; 

2385473; 

2385513: 


611710, 

611687, 

611702, 

611700, 

611695, 

611701. 

611695, 

611692, 

611744, 

611831, 

611844. 

611874, 

611896, 

611903, 

611902, 

611900, 

611899, 

61JL391, 

611597, 

611567, 

611537, 

611525, 

611495, 

611430, 

611396, 

611397, 

611422, 

611435, 

611429, 

611417, 

611387, 

611374, 

611334, 

611302, 

611256, 

611244, 

611223, 

611202, 

611191, 

611119, 

611081. 

611058. 

611039, 

611014, 

610981. 

610973. 

610965, 

610957, 

610934, 

610909. 

610888. 

610809, 

610766, 

610709, 

610679, 

610616, 

610606. 

610558. 

610533, 

610509, 

610497, 

610454, 

610394, 

610333, 

610280, 

610248, 

610222, 

610214. 


23819^3 

2381978 

2382013 

2382058 

2382225 

2382279 

2382360 

2382455 

2382512 

2382588 

2382605 

2382653 

2382684 

2382705 

2382707 

2382707 

2382706 

2382684 

2383822 

2383940 

2384020 

2384040 

2384064 

2384082 

2384120 

2384172 

2384233 

2384302 

2384356 

2384382 

2384476 

2384489 

2384524 

2384584 

2384667 

2384681 

2384695 

2384704 

2384703 

2384696 

2384690 

2384675 

2384675 

2384713 

2384838 

2384941 

2384959 

2384969 

2384987 

2384993 

2384986 

2384945 

2384942 

2384995 

2385041 

2385205 

2385216 

2385236 

2385266 

2385341 

2385351 

2385362 

2385362 

2385392 

2385413 

2385449 

2385512 

2385522 


610206.  2385531 
610187.  2385540 
610134. 2385558 
610122.  2385580 
610119.2385605 
610111,2385621 
610078,  2385652 
610090.  2385687 
610098.  2385699 
610097.  2385705 
610081.2385734 
610039.  2385790 
610024.  2385839 
610035.  2385901 
610035.  2385943 
610029.  2385956 
610003.  2385991 
609993.  2386004 
609971.2386017 
609948.  2386031 
609909.  2386112 
609887,  2386134 
609884. 2386168 
609884,  2386223 
609905,  2386255 
609909,  2386279 
609881,2386354 
609858,  2386384 
609797.  2386443 
609769. 2386468 
609737,  2386524 
609711,  2386719 
609705,  2386737 
609704,  2386738 
609692,  2386745 
609570,  2386766 
609536,  2386797 
609461,2386894 
609449,  2386919 
609438,  2386934 
609379,  2386966 
609308, 2387012 
609248,  2387021 
609134,2387001 
609123, 2387120 
610141,2387223 
611467, 2386606 
612444, 2385917 
612825, 2385516 
612701,2384755 
612814,  23,83830 
612598, 2382802 
612228, 2382092 
612228,  2380972 
612372,2380571 
612681, 2380026 
613472, 2379378 
613719,2378915 
614336, 2378299 
614901,  2377548 
615128.  2376684 
615374.  2376109 
615354.2375471 
615385.  2374782 
615498.  2374433 
615786, 2374207 
616258, 2374227 
616773,  2374279 


610206.  2385532 
610166.  2385544 
610129. 2385561 
610119,2385604 
610112,2385620 
610093,  2385637 
610077,  2385659 

610097,  2385698 

610098,  2385700 
610097,  2385706 
610054,  2385762 

610028,  2385816 
610027,  2385873 
610035,  2385902 
610035, 2385944 

610029,  2385957 
609994.  2386004 
609993,  2386005 
609955,  2386025 
609929.  2386085 
609898. 2386121 
609883.  2386146 

609879.  2386204 
609905.  2386254 
609909.  2386278 
609907. 2386291 

609880,  2386355 
609834.  2386404 
609790,  2386450 
609748,  2386495 
609719,  2386644 
609711,2386720 
609704,  2386737 
609693,  2386745 
609595,  2386759 
609560,  2386772 
609481,2386863 
609449,  2386918 
609439,  2386933 
609425,  2386943 
609323,  2387005 
609269,  2387020 
609184, 2387014 
609097,  2386989 
609493.  2387295 
610912, 2386955 
612012.  2386246 
612742, 2385701 
612876, 2385382 
612660,  2384313 
612783, 2383285 
612485, 2382504 
612197.2381352 
612333.2380571 
612475, 2380345 
613112,2379748 
613647, 2379142 
614038,  2378638 
614675, 2377877 
615045,  2377013 
615241, 2376458 
615374, 2375728 
615302,2375111 
615494,  2374431 
615662, 2374248 
616032.2374176 
616495,  2374258 
616865,  2374145 
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616865. 2373898; 616865.  2373579; 
616947,  2373250;  617019,  2373035; 
617081.  2372880;  617081.  2372675; 
616958, 2372428;  616855.  2372214; 
615893. 2371500; 615279.  2371259; 


615220. 2371369;  614768.  2372233; 
614490,  2372808;  613853.  2373682; 
613871.  2373690;  613709.  2374196; 
613256, 2375091;  612866,  2375944; 
612496.  2376674;  612310.  2377312; 


612177. 2377626;  612247.  2377687; 
return  to  starting  point. 

(ii)  Note:  Map  214  follows: 


Map 214  Unit 20 'Cyanea acumina^ - b 


(215)  Oahu  20— Cyoiieq  crispa—^  (1.831 
'  ha;  4.525  ac) 

(i)  Unit  consists  of  the  following  326 
boundary  points:  Start  at  607399. 
2389315;  608317,  2389401;  608490. 
2389389; 608490.  2389387;  608704. 
2389418;  608998,  2389418;  609459. 
2389349; 609794.  2389211;  610458. 
2388905; 610724, 2388690;  610978, 
2388578; 611675, 2388051;  611900, 
2387826; 612915,  2386959;  612933, 
2386966;  613504,  2386561;  613647, 


2386386; 
2385755; 
2385195; 
2383989; 
2383305; 
2382844; 
2382491; 
2382158; 
2384175; 
2384884; 
2384941; 
2384959; 
2384969; 


613617, 
613242, 
613204, 
613298, 
613250, 
613147, 
612466, 
612178, 
611415, 
610976, 
610973, 
610965, 
610957, 


2386176; 
2385368; 
2384658; 
2383575; 
2383066; 
2382562; 
2382243; 
2383560; 
2384914; 
2384927; 
2384942; 
2384960; 
2384970; 


613441. 
613234. 
613279. 
613298. 
613234, 
613073, 
611823, 
612031. 
610979. 
610973. 
610965. 
610957, 
610934, 


2384987; 
2384993; 
2384986; 
2384945; 
2384942; 
2384995; 
2385041; 
2385205; 
2385216; 
2385236; 
2385266; 
2385341; 
2385342; 


610933, 
610908, 
610839, 
610780, 
610749. 
610692. 
610630, 
610606. 
610598, 
610543, 
610516, 
610509, 
610497, 


2384987; 
2384993; 
2384956; 
2384942; 
2384953; 
2385014; 
2385180; 
2385215; 
2385220; 
2385248; 
2385329; 
2385342; 
2385351; 


610909. 
610888. 
610809. 
610766, 
610709. 
610679. 
610616. 
610606. 
610558, 
610533. 
610509. 
610508. 
610496, 
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2385351 
2385362 
2385370 
2385406 
2385429 
2385473 
2385513 
2385531 
2385540 
2385558 
2385580 
2385605 
2385621 
2385652 
2385687 
2385699 
2385705 
2385734 
2385790 
2385839 
2385901 
2385943 
2385956 
2385991 
2386004 
2386017 
2386031 
2386112 
2386121 
2386146 
2386204 
2386254 
2386278 
2386291 
2386355 
2386404 
2386450 
2386495 
2386644 
2386720 
2386737 
2386745 
2386759 
2386772 


610454, 
610394, 
610333, 
610280, 
610248, 
610222. 
610214, 
610206. 
610166, 
610129. 
610119, 
610112. 
610093, 
610077. 
610097, 
610098, 
610097, 
610054, 
610028. 
610027. 
610035. 
610035, 
610029, 
609994, 
609993, 
609955, 
609929, 
609908, 
609887, 
609884, 
609884, 
609905, 
609909, 
609881, 
609858, 
609797, 
609769, 
609737. 
609711, 
609705, 
609704, 
609692, 
609570, 
609536, 


2385362 
2385362 
2385392 
2385413 
2385449 
2385512 
2385522 
2385532 
2385544 
2385561 
2385604 
2385620 
2385637 
2385659 
2385698 
2385700 
2385706 
2385762 
2385816 
2385873 
2385902 
2385944 
2385957 
2386004 
2386005 
2386025 
2386085 
2386113 
2386134 
2386168 
2386223 
2386255 
2386279 
2386354 
2386384 
2386443 
2386468 
2386524 
2386719 
2386737 
2386738 
2386745 
2386766 
2386797 


610440, 
610370, 
610292, 
610261. 
610237. 
610222, 
610206, 
610187, 
610134, 
610122. 
610119, 
610111, 
610078. 
610090. 
610098. 
610097. 
610081. 
610039. 
610024. 
610035. 
610035. 
610029. 
610003. 
609993, 
609971, 
609948, 
609909, 
609898, 
609883, 
609879, 
609905. 
609909. 
609907, 
609880, 
609834. 
609790, 
609748, 
609719, 
609711, 
609704, 
609693, 
609595. 
609560, 
609481, 


2386863 

2386918 

2386933 

2386943 

2387005 

2387020 

2387014 

2386982 

2387000; 

2387032 

2387051 

2387068 

2387069 

2387055 

2387043 

2387121 

2387151 

2387223 

2387246 

2387265 

2387281 

2387325 

2387362 

2387369 

2387371 

2387354 

2387351 

2387366 

2387413 

2387471 

2387473 

2387489 

2387506 

2387572 

2387590 

2387627 

2387642 

2387671 

2387739: 

2387774 

2387812 

2387851 

2387885 

2387924 


609461, 
609449, 
609438, 
609379, 
609308, 
609248, 
609134, 
609074, 
609048, 
609025, 
608989, 
608975, 
608974. 
608862. 
608849. 
608794, 
608776. 
608719. 
608718. 
608692, 
608604, 
608497, 
608459. 
608435, 
608410, 
608355, 
608316. 
608294. 
608300. 
608298. 
608289. 
608234, 
608223, 
608232, 
608252, 
608267, 
608275. 
608273. 
608257, 
608270, 
608274, 
608254, 
608190. 
608146, 


2386894 
2386919 
2386934 
2386966 
2387012 
2387021 
2387001 
2386984 
2387031 
2387051 
2387068 
2387068 
2387068 
2387042 
2387049 
2387150 
2387175 
2387246 
2387247 
2387265 
2387303 
2387362 
2387369 
2387371 
2387366 
2387351 
2387358 
2387395 
2387459 
2387472 
2387479 
2387501 
2387520 
2387576 
2387607 
2387628 
2387670 
2387689 
2387765 
2387794 
2387813 
2387852 
2387914 
2387938 


609449, 
609439, 
609425, 
609323, 
609269, 
6091'84. 
609078, 
609062, 
609047. 
609024. 
608988, 
608975, 
608905, 
608856, 
608810, 
608794, 
608736, 
608718, 
608693, 
608643, 
608558, 
608496, 
608458, 
608434, 
608377, 
608336, 
60830B, 
608292, 
608299, 
608298, 
608252. 
608228, 
608230, 
608238, 
608267, 
608272, 
608275, 
608258, 
608259, 
608274, 
608254, 
608227, 
608165, 
608143, 


2387944;  608141,  2387956;  608156, 
2388000;  608156,  2388001;  608156, 
2388002;  608152,  2388015;  608129. 
2388052; 608116, 2388066;  608100, 
2388105;  608092,  2388136;  608092, 
2388137;  608082,  2388155;  608034, 
2388210;  608029,  2388227;  608037, 
2388262; 608037, 2388263;  608034, 
2388274;  608017,  2388312;  608011, 
2388328;  608011,  2388329;  607997, 
2388340; 607987, 2388344;  607980, 
2388349;  607975,  2388357;  607973, 
2388367;  607974,  2388406;  607974, 
2388407;  607972.  2388420;  607965. 
2388446;  607964.  2388447;  607956. 
2388457; 607956. 2388458;  607898, 
2388494;  607897, 2388494;  607887, 
2388497; 607865.  2388499;  607855, 
2388502; 607821, 2388528;  607809, 
2388537;  607808.  2388537;  607783. 
2388550; 607782. 2388550;  607736. 
2388557; 607719. 2388559;  607692. 
2388571; 607666,  2388594;  607654, 
2388609;  607653,  2388609;  607613, 
2388646;  607567,  2388681;  607550, 
2388690; 607540,  2388696;  607534, 
2388706;  607532,  2388717;  607534, 
2388752;  607534. 2388761;  607534, 
2388762;  607514, 2388795;  607461, 
2388853;  607451,  2388878;  607448, 
2388911;  607450,  2388923;  607446, 
2388944;  607426,  2388990;  607425, 
2389020;  607427,  2389043;  607427, 
2389044;  607417,  2389071;  607411, 
2389083;  607404,  2389108;  607378, 
2389157;  607359,  2389185;  607358, 
2389186; 607353, 2389189;  607357, 
2389208; 607364,  2389224;  607376, 
2389239;  607389,  2389258;  607389. 
2389259;  607394,  2389273;  607399. 
2389307;  607400.  2389308;  return  to 
starting  point.  - 

(ii)  Note:  Map  215  follows: 
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Map  215  Unit  20  -  Cyanea  crispa-a 


Critical  Habitat  Unit  20 

imm  Critical  Habitat  for 
Cyanea  crispa  -  a 

Elevation  (500-ft.  contours) 

/\/  Maj(M-Road 

/\/  Coastline 


0      I      2     3  Kilandcn 


(216)  Oahu  20 — Cyanea  crispa— \i  (3,874 
ha;  9,572  ac) 

.  (i)  Unit  consists  of  the  following  120 
boimdary  points:  Start  at  618290, 
2364233;  618037.  2364397;  617997, 
2364397;  617770,  2364713;  617769, 
2364714; 618591,  2365312;  616219, 
2365594;  615789,  2365919;  615699, 
2366341;  616026,  2366454;  616159, 
2366492;  616880,  2367092;  616979. 
2367172;  617017,  2367191;  617469, 
2367394; 618307,  2367463;  618509,  . 
2367419;  619283,  2367245;  619284, 
2367245;  619285.  2367245;  619285, 
2367246; 619351,  2367450;  619351, 
2367451;  619351,  2367452;  619350, 
2367452;  619340,  2367454;  619344. 
2367466;  618301,  2367677;  617421, 


2367598; 
2367371; 
2366486; 
2369433; 
2370776; 
2370572; 
2370441; 
2370220; 
2370045; 
2370098; 
2369796; 
2369614; 
2369794; 
2369780; 
2369654; 
2369628; 
2369636; 
2369368; 
2368962; 


616993, 
616186, 
615556, 
618671, 
619118, 
619374, 
619565, 
619958, 
620054, 
620591, 
620565, 
620750, 
620837, 
621068, 
621177, 
621340, 
621570, 
621266, 
621265, 


2367420; 
2366751; 
2366713; 
2371225; 
2370706; 
2370484; 
2370469; 
2370126; 
2369969; 
2369924; 
2369678; 
2369721; 
2369794; 
2369721; 
2369662; 
2369662; 
2369603; 
2368963; 
2368961; 


616871, 
615512, 
614049, 
618900, 
619372, 
619525, 
620035, 
619950, 
620264, 
620603, 
620681. 
620836, 
620893, 
621103, 
621259, 
621443, 
621648, 
621265, 
621321. 


2368668; 
2368657; 
2368535; 
2368318; 
2368124; 
2367904; 
2367756; 
2367679; 
2367260; 
2367258; 
2367114; 
2367014; 
2367158; 
2367101; 
2366966; 
2366441: 
2366200; 
2366065; 
2365765; 


621322, 
621526, 
621883, 
621999, 
621842, 
621659, 
620978, 
620604, 
620603, 
621050, 
621379. 
621830, 
622360, 
622785, 
622866, 
622688, 
622657, 
622641, 
622595, 


2368667; 
2368567; 
2368432; 
2368255; 
2368014; 
2367893; 
2367684; 
2367260; 
2367259; 
2367138; 
2367024; 
2367079; 
2367124; 
2366983; 
2366712; 
2366317; 
2366174; 
2365926; 
2365764; 


621347, 

621638,' 

621958, 

621955, 

621694, 

621142, 

620961, 

620603, 

620604, 

621075, 

621510, 

622145, 

622607, 

622809, 

622789, 

622686. 

622641, 

622595, 

622658. 
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2365627;  622664, 2365546: 622731. 
2365278;  622707.  2365156; 622707, 
2365155,622708,  2365153;  622641. 
2365005:  622145.  2364750;  621489. 


2364647;  620825,  2364374:  619887, 
2363809:  619327.  2363736;  619306. 
2363734; 619289. 2363742; 618843. 


2364003;  618621,  2364070;  return  to 
starting  point. 

(ii)  Note:  Map  216  follows: 


Critical  Habitat  Unit  20 

imn]  Critical  Habitat  for 
Cyanea  crispa  -  b 

/  V    ElevatiMi  (500-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


0      12      3 


,^-'^>^^— ' 

^ 

«.. 

(217)  Oahu  20 — Cyanea  grimesiana  ssp.  2372179;  611946.  2372426;  612560. 

grimesiana—i  (2,634  ha;  6.506  ac)  2372652;  613209.  2372878;  613703. 

2373012:614077.2373117:614331. 

(i)  Unit  consists  of  the  following  38  2373061;  614557.  2372906;  614910. 

boundary  points:  Start  at  615490,  2372539;  615136,  2372264;  615481, 

2366752;  612398, 2369695; 612094,  2371939;  615799,  2371565;  615800, 

2370041;  611819. 2370260; 611368,  2371529;  616088.  2371135:616300, 

2370754; 611085, 2371205; 610944,  2370873;  616582,  2370598; 616942, 

2371614;  611022.  2371876;  611396,  2370344;  617358.  2370062;  617535. 


2369928;  618156, 2369490;  618692. 
2369067; 618996, 2368827;  618981. 
2368819; 619052.  2368735;  619186. 
2368559;  619327. 2368319; 619423. 
2368067; 618778.  2367765;  617647. 
2367736;  616951,  2367504;  retiun  to 
starting  point. 

(ii)  Note:  Map  217  follows: 
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Map  217  Unit  20  -  Cyanea  grimesiana  ssp.  grimesiana  -  a 


MM 


A/ 


Critical  Habitat  Unit  20  °      ' 

Critical  Habitat  for  »    12 

Cyanea  grimesiana  ssp.  grimesiana  -  a 
Elevation  (500-ft.  contours) 
Major  Road 
Coastline 


3   Miles 


3    Kjlomctcn 


(218)  Oahu  20—Cvanea  humboltiana— 
a  (502  ha;  1.242  ac) 

(i)  Unit  consists  of  the  following  228 
boundary  points:  Start  at  610424, 
2385362:  610216,  2385979;  610366, 
2386247; 611070,  2386825:  611542, 
2386672;  611670,  2.186629:  611770, 
2386563; 611851, 2386477; 611913, 
2386372; 611956,  2386253:  612013, 
2386148: 612085,2386096;  612147, 
2386005; 612290. 2385881; 612418, 
2385800; 612518.  2385719;  612523, 
2385648:  612485,  2385529;  612418, 
2385324; 612409. 2385100;  612332, 
2384972: 612309.  2384867:  612342, 
2384781: 612313, 2384571;  612299, 
2384309: 612297,  2384309;  612271, 
2383706:612129,2383015:611899, 
2382437: 611847,  2382271;  611842, 


2382013: 
2381561: 
2381266: 
2380774: 
2380835: 
2380862; 
2380905; 
2380925; 
2380960: 
2380980: 
2381067: 
2381118: 
2381131; 
2381149; 
2381155; 
2381167: 
2381193; 
2381223; 
2381251: 


611885. 
611999. 
612037, 
611926. 
611880, 
611812. 
611798. 
611815. 
611838, 
611851, 
611853, 
611879. 
611879, 
611858, 
611847, 
611828. 
611830, 
611854, 
611856, 


2381742: 
2381404: 
2381266; 
2380827; 
2380839; 
2380892; 
2380918: 
2380943; 
2380961'; 
2381022: 
2381081; 
2381119: 
2381132; 
2381155; 
2381160; 
2381178; 
2381214; 
2381250; 
2381258; 


611928. 
612042. 
612227. 
611882. 
611856, 
611799. 
611800. 
61 1838, 
611848, 
611848, 
611879, 
611879, 
611868, 
611857. 
611837. 
611825. 
611838. 
611854, 
611855, 


2381265: 
2381285; 
2381286; 
2381363: 
2381424: 
2381426; 
2381514: 
2381618; 
2381669: 
2381681: 
2381700; 
2381758: 
2381794; 
2381865; 
2381882: 
2381915; 
2381923; 
2381978: 
2382013; 


611855. 
611848, 
611828, 
611765. 
611733, 
611737. 
611746, 
611748, 
611736, 
611727. 
611726. 
611666. 
611670. 
611702. 
611712, 
611712. 
611687. 
611695, 
611702, 


2381266 
2381285 
2381312; 
2381383: 
2381424: 
2381446: 
2381550: 
2381619: 
2381680; 
2381699: 
2381700; 
2381774; 
2381810; 
2381866; 
2381883; 
2381916: 
2381955: 
2381990: 
2382014: 


:  611849. 
: 611848, 
: 611784. 
: 61 1734. 
: 611730, 
: 611745. 
: 611748, 
: 611739. 
; 611736. 
;  611727, 

611673. 

611666. 

611702, 

611712. 

611712. 

611710. 

611687, 

611702. 

611700. 
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2382058; 611694.  2382120:  611695,  2384120;  611393,  2384150;  611397,  >2384838;  610976.  2384927;  610973, 

2382225;  611701.  2382278;  611701.  2384172; 611413. 2384204; 611422.  2384941; 610973. 2384942; 610965, 

2382279; 611699,  2382320;  611695,  2384233;  611428,  2384263;  611435,  2384959;  610965, 2384960: 610957, 

2382360; 611693,  2382433:  611692,  2384302;  611435, 2384321;  611429,  2384969;  610957,  2384970;  610934, 

2382455:611698,2382473:611744,  2384356:611429,2384357:611417,  2384987:610933,2384987:610909.  > 

2382512; 611805. 2382557: 611831.  2384382:  611394.  2384464; 611387.  2384993;  610908.  2384993: 610888. 

2382588: 611844. 2382604;  611844,  2384476; 611374, 2384488; 611374,  2384986;  610839,  2384956;  610809, 

2382605; 611850.  2382621;  611874,  2384489;  611358,  2384501;  611334,  2384945;  610780,  2384942:  610766, 

2382653: 611896.  2382683:  611896,  2384524; 611326,  2384536;  611302,  2384942;  610749, 2384953;  610709, 

2382684;  611903,  2382704;  611903,  2384584;  611257,  2384667;  611256,  2384995;  610692,  2385014;  610679, 

2382705:  611903,  2382706;  611902,  2384667;  611245,  2384680; 611244.  2385041:  610630,  2385180;  610616, 

2382707; 611901.  2382707;  611900.  2384681; 611224. 2384695: 611223.  2385205;  610606. 2385215; 610606. 

2382707;  611900.  2382706:  611899.  2384695:  611203.  2384703;  611202.  2385216:  610598,  2385220;  610558, 

2382706: 611892,  2382686; 611891.  2384704;  611192,  2384704;  611191,  2385236;  610543,  2385248; 610533, 

2382684: 611795.  2383056;  611597.  2384703^611165.  2384698;  611119,  2385266;  610516, 2385329:  610509. 

2383822: 611567. 2383939; 611567,  2384696:  611118.  2384696:  611082,  2385341;  610509,  2385342:  610508, 

2383940;  611561.  2383949;  611537,  2384690; 611081, 2384690:  611065,  2385342; 610497, 2385351; 610496, 

2384020;  611536,  2384020;  611525,  2384682; 611064, 2384681; 611058,  2385351:  610454,  2385362;  610440, 

2384040:611515.2384051:611495,  2384675:611046.2384674:611039,  2385362;  610440,  2385363:  return  to 

2384064:  611460.  2384078;  611430.  2384675:  611028,  2384688;  611014.  starting  point. 

2384082;  611404.  2384097:  611396.  2384713;  610994.  2384778;  610981,  (ii)  Note:  Map  218  follows: 
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Map  218  Unit  20  -  Cyanea  humboldtiana  -  a 


Critical  Habitat  Unit  20 

IITTTT]  Critical  Habitat  for 

Cyanea  humboldtiana  -  a 
Elevation  (500-ft  contouts) 
/\/  Major  Road 
/\/  Coastline 


3   KilomeKn 


(219)  Oahu  20— Cyanea  humboHiana- 
b  (127  ha;  315  ac) 

(i)  Unit  consists  of  the  following  8 
boundary  points:  Start  at  615466, 


2371631; 616875,  2371919;  616875, 
2371746; 617062,  2371401;  617350, 
2371271; 617235, 2371214;  616746, 


2370524;  616358,  2370797;  return  to 
starting  point. 

(ii)  Note:  Map  219  follows: 
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(220)  Oahu — Cyanea  bumboltiana—c 
(299  ha:  740  ac) 

(i)  Unit  consists  of  the  following  10 
boundary  points:  Start  at  618213. 


2369238: 619090.  2370193:  619421. 
2370150:  619895.  2369776:  620269. 
2369431:  620312.  2369445:  620629, 
2369042:  619176.  2367791;  619018. 


2368050:  618932,  2368438;  return  to 
starting  point 

(u)  Note:  Map  220  follows: 
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(221)  Oahu — Cyanea  humboltiana — d 
(159  ha:  393  ac) 

(i)  Unit  consists  of  the  following  12 
boundary  points:  Start  at  620384, 


2365922; 621334. 2366799; 621549, 
2366727; 621923, 2366654; 622081, 
2366668;  622168,  2366668;  622311, 
2366596; 622081, 2365949;  621434, 


2365548;  620830,  2365375;  620701. 
2365533;  620543,  2365792;  return  to 
starting  point. 

(ii)  Note:  Map  221  follows: 


36294 


Federal  Register /Vol.  68,  No.  116 /Tuesday,  June  17,  2003 /Rules  and  Regulations 


(222)  Oahu — Cyanea  koolauensis — a 
(468  ha;  1,158  ac) 

(i)  Unit  consists  of  the  following  417 
boundary  points:  Start  at  607259. 
2390761:  607620.  2390452; 608141, 
2390155:  608439.  2389559;  608513, 
2388964:  608959.  2388518; 609183, 
2388443; 609227,  2388443; 610028, 
2387823;  610076,  2387327;  610083, 
238731 7; €09877,  2386574;  609867, 
2386564;  610409.  2385617;  610403, 
2385612;  610841.  2385019; 610826. 
2384951;  610809.  2384945;  610780, 
2384942;  610766,  2384942;  610749, 
2384953;  610709,  2384995;  610692, 
2385014;  610679,  2385041;  610630, 
2385180;  610616,  2385205;  610606, 
2385215;  610606,  2385216;  610598, 
2385220;  610558,  2385236;  610543, 


2385248; 
2385329; 
2385342; 
2385351; 
2385362; 
2385362; 
2385392; 
2385413; 
2385449; 
2385512; 
2385522; 
2385532; 
2385544; 
2385561; 
2385604; 
2385620; 
2385637; 
2385659; 
2385698; 


610533. 
610509. 
610508. 
610496, 
610440, 
610370. 
610292. 
610261, 
610237, 
610222. 
610206. 
610187. 
610134. 
610122. 
610119. 
610111. 
610078. 
610090. 
610098, 


2385266; 
2385341; 
2385342; 
2385351; 
2385362; 
2385370; 
2385406; 
2385429; 
2385473; 
2385513; 
2385531; 
2385540; 
2385558; 
2385580; 
2385605; 
2385621; 
2385652; 
2385687; 
2385699; 


610516, 
610509, 
61049^. 
610454, 
610394, 
610333, 
610280, 
610248, 
610222, 
610214, 
610206, 
61016is, 
610129, 
610119, 
610112, 
610093, 
610077, 
610097, 
610098, 


2385700; 
2385706; 
238576Z; 
2385816; 
2385873; 
2385902; 
2385944; 
2385957; 
2386004; 
2386005; 
2386025; 
2386085; 
2386113; 
2386134; 
2386168; 
2386223; 
2386255; 
2386279; 
2386354; 


610097, 
610081, 
610039, 
610024. 
610035. 
610035. 
610029. 
610003, 
609993, 
609971. 
609948, 
609909. 
609898. 
609883, 
609879, 
609905, 
609909, 
609907. 
609880, 


2385705 
2385734 
2385790 
2385839 
2385901 
2385943 
2385956 
2385991 
2386004 
2386017 
2386031 
2386112 
2386121 
2386146 
2386204 
2386254 
2386278 
2386291 
2386355 


610097, 
610054, 
610028, 
610027, 
610035, 
610035, 
610029, 
609994, 
609993, 
609955, 
609929, 
609908. 
609887. 
609884. 
609884. 
609905. 
609909, 
609881, 
609858, 
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2386384; 

2386443; 

2386450; 

2386495; 

2386644; 

2386720; 

2386737; 

2386745; 
=2386759; 

2386772; 

2386863; 

2386918; 

2386933; 

2386943; 

2387005; 

2387020; 

2387014; 

2386982; 

2387000; 

2387032; 

2387051; 

2387068; 

2387068; 

2387042; 

2387049; 

2387150; 

2387175; 

2387246; 

2387247; 

2387265; 

2387303; 

2387362; 

2387369; 

2387371; 

2387366; 

2387351; 

2387358; 

2387395; 

2387459; 

2387472; 

2387479; 

2387501; 

2387520; 

2387576; 

2387607; 

2387628; 

2387670; 

2387689; 

2387765; 

2387794; 

2387813; 

2387852; 

2387914; 


609834, 

609797, 

609769, 

609737. 

609711, 

609705, 

609704, 

609692. 

609570, 

609536. 

609461, 

609449, 

609438. 

609379. 

609308. 

609248, 

609134, 

609074, 

609048, 

609025, 

606989. 

608975, 

608905, 

608856, 

608810, 

608794, 

608736, 

608718, 

608693, 

608643, 

608558, 

608496, 

608458, 

608434, 

608377, 

608336, 

608308, 

608292, 

608299, 

608298, 

608252, 

608228, 

608230, 

608238, 

608267, 

608272, 

608275, 

608258, 

608259, 

608274, 

608254, 

608227, 

608165, 


2386404; 

2386444; 

2386468; 

2386524; 

2386719; 

2386737; 

2386738; 

2386745; 

2386766; 

2386797; 

2386894; 

2386919; 

2386934; 

2386966; 

2387012; 

2387021; 

2387001; 

2386984; 

2387031; 

2387051; 

2387068; 

2387068; 

2387055; 

2387043; 

2387121; 

2387151; 

2387223; 

2387246; 

2387265; 

2387281; 

2387325; 

2387362; 

2387369; 

2387371; 

2387354; 

2387351; 

2387366; 

2387413; 

2387471; 

2387473; 

2387489; 

2387506; 

2387572; 

2387590; 

2387627; 

2387642; 

2387671; 

2387739; 

2387774; 

2387812; 

2387851; 

2387885; 

2387924; 


609797, 

609790. 

609748, 

609719, 

609711, 

609704, 

609693, 

609595, 

609560, 

609481, 

609449, 

609439, 

609425, 

609323, 

609269, 

609184, 

609078, 

609062, , 

609047, 

609024, 

608988, 

608974, 

608862, 

608849, 

608794, 

608776, 

608719, 

608718, 

608692. 

608604, 

608497, 

608459, 

608435, 

60841-0, 

608355, 

608316, 

608294, 

608300, 

608298, 

608289, 

608234, 

608223, 

608232, 

608252, 

608267, 

608275, 

608273, 

608257, 

608270, 

608274, 

608254, 

608190, 

608146, 


2387938; 

2387956; 

2388001; 

2388015; 

2388066; 

2388136; 

2388155; 

2388227; 

2388263; 

2388312; 

2388329; 

2388344; 

2388357; 

2388406; 

2388420; 

2388447; 

2388458; 

2388494; 

2388499; 

2388528; 

2388537; 

2388550; 

2388559; 

2388594; 

2388609; 

2388681; 

2388696; 

2388717; 

2388761; 

2388795; 

2388878; 

2388923; 

2388990; 

2389043; 

2389071; 

2389108; 

2389185; 

2389189; 

2389224; 

2389258; 

2389273; 

2389308; 

2389348; 

2389386; 

2389406; 

2389426; 

2389437; 

2389462; 

2389477; 

2389493; 

2389498; 

2389514; 

2389528; 


608143. 

608156, 

608156, 

608129. 

608100, 

608092, 

608034, 

608037, 

608034. 

608011, 

607997, 

607980, 

607973, 

607974, 

607965, 

607956, 

607898, 

607887, 

607855, 

607809, 

607783, 

607736, 

607692, 

607654, 

607613, 

607550, 

607534. 

607534. 

607534, 

607461, 

607448, 

607446, 

607425, 

607427, 

607411, 

607378, 

607358, 

607357, 

607376, 

607389, 

607399, 

607399, 

607395, 

607393, 

607393, 

607393, 

607406, 

607414, 

607407, 

607406, 

607391, 

607387, 

607384, 


2387944; 

2388000; 

2388002; 

2388052; 

2388105; 

2388137; 

2388210; 

2388262; 

2388274; 

2388328; 

2388340; 

2388349; 

2388367; 

2388407; 

2388446; 

2388457; 

2^88494; 

2388497; 

2388502; 

2388537; 

2388550; 

2388557; 

2388571; 

2388609; 

2388646; 

2388690; 

2388706; 

2388752; 

2388762; 

2388853; 

2388911; 

2388944; 

2389020; 

2389044; 

2389083; 

2389157; 

2389186; 

2389208; 

2389239; 

2389259; 

2389307; 

2389308; 

2389372; 

2389394; 

2389417; 

2389431; 

2389450; 

2389476; 

2389492; 

2389493; 

2389503; 

2389518; 

2389548; 


608141, 

608156, 

608152, 

608116. 

608092, 

608082, 

608029, 

608037, 

608017, 

608011, 

607987, 

607975, 

607974, 

607972, 

607964, 

607956, 

607897, 

607865, 

607821, 

607808, 

607782, 

607719, 

607666, 

607653, 

607567, 

607540, 

607532, 

607534, 

607514. 

607451, 

607450, 

607426, 

607427, 

607417, 

607404, 

607359, 

607353, 

607364, 

607389, 

607394. 

607400, 

607397. 

607394, 

607394, 

607393, 

607396, 

607412, 

607414, 

607407, 

607399, 

607387, 

607386, 

607384, 


2389549;  607371.  2389581;  607369. 
2389599; 607385. 2389636;  607406. 
2389684; 607426, 2389734:  607434, 
2389770; 607432,  2389795;  607432. 
2389796;  607420,  2389826;  607409, 
2389850; 607411. 2389869: 607411, 
2389870; 607405. 2389887;  607404. 
2389887; 607404. 2389888:  607379, 
2389900:  607356,  2389911;  607349, 
2389914; 607342,  2389918;  607333, 
2389926;  607328,  2389936;  607326. 
2389947;  607329.  2389962;  607336, 
2389972;  607346,  2389983;  607357, 
2389993; 607367,  2389999;  607380. 
2390009; 607391.  2390014;  607403, 
2390020;  607403,  2390021;  607414, 
2390032;  607424,  2390046;  607424, 
2390047;  607430, 2390064;  607430, 
2390065;  607434,  2390084;  607434, 
2390085;  607433,  2390100;  607433, 
2390101;  607428,  2390118;  607428, 
2390119;  607419, 2390135;  607409, 
2390145;  607400,  2390154;  607394,. 
2390162;  607392,  2390167;  607390, 
2390179; 607389, 2390182; 607381, 
2390212; 607375,  2390258;  607374, 
2390279;  607374, 2390280;  607373, 
2390281;  607356,  2390292;  607344, 
2390301;  607342,  2390305;  607340, 
2390316;  607340,  2390317; 607335, 
2390330; 607334, 2390330;  607329, 
2390335; 607318, 2390344;  607310, 
2390354;  607301,  2390366;  607291, 
2390380; 607285, 2390388;  607284, 
2390398; 607288,  2390414;  607293,  ' 
2390428;  607300,  2390440;  607306, 
2390450;  607306,  2390451;  607312, 
2390461;  607316,  2390467;  607316, 
2390468; 607319,  2390483;  607317, 
2390493;  607315,  2390509;  607310, 
2390525;  607305,  2390543;  607301, 
2390562; 607296, 2390582;  607294, 
2390602;  607294,  2390620;  607295, 
2390636;  607297,  2390651;  607295, 
2390665;  607295,  2390666;  607291, 
2390680; 607285,  2390699;  607284, 
2390699;  607275,  2390711; 607274, 
2390711; 607265,  2390720;  607261, 
2390731;  607261,  2390744;  607258, 
2390760;  return  to  starting  point. 

(ii)  Note:  Map  222  follows: 
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Map  222  Unit  20  -  Cyanea  koolauensis  -  a 
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1       1  Critical  Habitat  Unit  20                o      i      2      3  Ma- 

■yi 

-x                 1 

llllll    Critical  Habitat  for                      •    '    ^   J  ««>-»-» 

Cyanea  koolauensis  -  a 

Elevation  (500-ft.  ccmtours) 
/S/  Major  Road 

A    vJ 

^^^^H/' 

Y 

'-^"■"'^L       *llj   ^» 

/V  Coastline 

N 

(223)  Oahu  20 — Cyanea  koolauensis — b 
(323  ha;  799  ac) 

(i)  Unit  consists  of  the  following  27 
boundary  points:  Start  at  615702, 
2371729;  615731, 2371775; 615655. 
2371857:  61S426,  2373195;  615942. 


2373592; 
2373608; 
2373594; 
2373072; 
2372719; 
2372196; 
2371850; 


616024. 
616405, 
616561, 
616716, 
616674, 
616709, 
616765. 


2373566; 
2373693; 
2373354; 
2372874; 
2372352; 
2371996; 
2371726; 


616250. 
616476. 
616561. 
616730, 
616575, 
616624. 
616744, 


2371589;  616744.  2371321;  617154. 
2371109;  617493.  2370954;  617687. 
2370912;  617848,  2370771;  617757. 
2370634;  617338.  2370493;  616146. 
2370893;  return  to  starting  point. 

(ii)  Note:  Map  223  follows: 
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Map  223  Unit  20  -  Cyanea  koolauensis  -  b 


I       I  Critical  Habitat  Unit  20 

IFITTTl  Critical  Habitat  for 

,  Cyanea  koolauensis  -  b 

Elevation  (500-ft.  contours) 

Major  Road 

/V    Coastline 


y   Miles 


!  I 


0      I      2      3- Kilometers 

1=^       I 1 


(224)  Oahu  20 — Cyanea  st.-johnii—a  2378759; 

(697  ha:  1.723  ac)  2378764; 

(i)  Unit  consists  of  the  following  515  2378778; 

boundar}'  points:  Start  at  613751,  2378848; 

2378091; 613747,  2378094;  613746.  2378860; 

2378095: 613718,  2378106;  613711,  2378860; 

2378117: 613691.  2378143;  613660,  2378862: 

2378168; 613602, 2378212;  613593,  2378951: 

2378224; 613586, 2378238;  613583,  2379004; 

2378253; 613583.  2378292;  613583,  2379019; 

2378328; 613583, 2378329; 613568,  2379040; 

2378356: 613556, 2378372;  613524,  2379100; 

2378400:  613517,  2378408;  613476,  2379113: 

.2378444: 613462,  2378463;  613462.  2379166; 

2378464; 613447,  2378478:  613424,  2379215; 

2378499: 613386,  2378532;  613364.  2379247; 

2378562; P13346,  2378613;  613330,  2379276: 

2378641; 613265,  2378728;  613248,  2379298: 

2378749; 613247,  2378750;  613232,  2379327; 


613231, 
613199, 
613172, 
613147. 
613146, 
613145, 
613144, 
613185, 
613187, 
613185, 
613142. 
613099, 
613063, 
612978, 
612963, 
612959, 
612929, 
612905, 
612840. 


2378759 
2378769 
2378818 
2378859; 
2378860; 
2378861: 
2378873; 
2378998; 
2379005; 
2379020; 
2379072: 
2379113; 
2379127; 
2379188; 
2379226; 
2379248; 
2379297; 
2379314: 
2379337; 


613213, 

; 613190, 

; 613152, 

;  613147, 

; 613145, 

: 613146. 

: 613159, 

; 613187, 

; 613185, 

; 613171, 

; 613115, 

613098, 

612997; 

612969, 

612959. 

612945, 

612928, 

612876, 

612770, 


2379350: 
2379364: 
2379390: 
2379424: 
2379470; 
2379563: 
2379650; 
2379716: 
2379753; 
2379798: 
2379928: 
2379962: 
2379981; 
2379991; 
2380145: 
2380199; 
2380304; 
2380337: 
2380397; 


612764. 
612748, 
612725. 
612683, 
612619, 
612586. 
612555. 
612495. 
612397. 
612388. 
612379. 
612375, 
612366. 
612328, 
612255, 
612248. 
612226, 
612211. 
612218. 


2379355: 

2379389; 

2379410: 

2379441: 

2379529: 

2379618: 

2379679: 

2379729; 

2379761: 

2379851: 

2379961: 

2379970; 

2379982: 

2380018: 

2380163: 

2380233: 

2380334: 

2380367: 

2380419: 


612758, 
612748. 
612700. 
612663. 
612600. 
612573, 
612517. 
612412, 
612387. 
612386. 
612379. 
612367, 
612353. 
612262, 
612249. 
612234. 
612224. 
612213. 
612218. 
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2380420 
2380464 
2380507 
2380539 
2380625 
2380669 
2380^86 
2380687 
2380693 
2380710 
2380825 
2380839 
2380892 
2380918 
2380943 
2380961 
2381022 
2381081 
2381119 
2381149 
2381155 
2381167 
2381193 
2381223 
2381251 
2381265 
2381285 
2381286 
2381363 
2381424 
2381426 
2381514 
2381618 
2381669 
2381681 
2381700 
2381758 
2381794 
2381865 
2381883 
2381916 
2381955 
2381990 
2382014 
2382120 
2382278 
2382320 
2382433 
2382473 
2382557 
2382604 
2382621 
2382683 
2382704 
2382706 
2382707 
2382706 
2382686 
2383056 
2383876 
2383493 
2383079 
2382757 
2382492 
2381800 
2381550 
2381248 
2381044 


612215. 
612202. 
612197. 
612112, 
612073, 
612046. 
611992. 
611955, 
611927, 
611905. 
611889. 
611856, 
611799, 
611800. 
611838. 
611848. 
611848, 
611879, 
611879, 
611858. 
611847. 
611828. 
611830. 
611854, 
611856. 
611855. 
611848. 
611828. 
611765. 
611733. 
611737, 
611746, 
611748, 
611736, 
611727, 
611726. 
611666, 
611670, 
611712. 
611712, 
611710. 
611687. 
611702, 
611700, 
611695. 
611701, 
611695. 
611692. 
611744. 
611831. 
611844. 
611874. 
611896. 
611903, 
611902, 
611900. 
611899. 
611891. 
611606, 
612319. 
612048, 
612041. 
612011. 
611794. 
611844. 
611920. 
611974, 
612013, 


2380452 
2380506 
2380516 
2380593 
2380644 
2380670 
2380690 
2380689 
2380702 
2380743 
2380826 
2380862 
2380905 
2380923 
2380960 
2380980 
2381067 
2381118 
2381131 
2381155 
2381160 
2381178 
2381214 
2381250 
2381258 
2381266 
2381285 
2381312 
2381383 
2381424 
2381446 
2381550 
2381619 
2381680 
2381699 
2381700 
2381774 
2381810 
2381882 
2381915 
2381923 
2381978 
2382013 
2382058 
2382225 
2382279 
2382360 
2382455 
2382512 
2382588 
2382605 
2382653 
2382684 
2382705 
2382707 
2382707 
2382706 
2382684 
2383790 
2383684 
2383282 
2382924 
2382615 
2382281 
2381759 
2381366 
2381121 
2380847 


612212. 
612202. 
612177, 
612086. 
612046. 
612016, 
611965, 
611941. 
611919, 
611889, 
611880, 
611812. 
611798, 
611815. 
611838, 
611851, 
611853. 
611879. 
611868. 
611857. 
611837, 
611825, 
611838. 
611854, 
611855. 
611849. 
611848. 
611784. 
611734. 
611730. 
611745, 
611748. 
611739. 
611736. 
611727. 
611673. 
611666, 
611702. 
611712. 
611712, 
611687. 
611695. 
611702, 
611694, 
611701, 
611699, 
611693. 
611698. 
611805. 
611844. 
611850. 
611896. 
611903. 
611903. 
611901, 
611900. 
611892. 
611795. 
612319. 
612177. 
612072. 
612054. 
611881. 
611831. 
611883. 
611974. 
611957. 
612043. 


2380766 
2380637 
2380532 
2380291 
2380029 
2379813 
2379690 
2379497 
2379365 
2379178 
2379103 
2378974 
2378905 
2378763 
2378640 
2378379 
2378243 
2378150 
2378186 
2378204 
2378219 
2378162 
2378087 
2377973 
2377858 
23/7726 
2377531 
2377239 
2377016 
2376917 
2376710 
2376523 
2376325 
2376126 
2375943 
2375826 
2375645 
2375396 
2375170 
2374942 
2374806 
2374644 
2374437 
2374175 
2373892 
2373739 
2373673 
2373706 
2373778 
2373775 
2373646 
2373486 
2373300 
2373162 
2373041 
2372999 
2372864 
2372717 
2372536 
2372233 
2371935 
2371718 
2371532 
2371358 
2371212 
2371066 
2371006 
2371006 


; 612167 

2380685: 

; 612305 

2380583; 

: 612293 

2380399: 

;  612362 

2380186: 

; 612497 

2379948: 

: 612555 

2379765: 

; 612675 

2379587; 

; 612876 

2379410; 

: 613051, 

2379263; 

:  613192, 

2379118; 

: 613285. 

2379046; 

; 613264. 

2378974; 

: 613279, 

2378818; 

: 613403. 

2378709: 

; 613532. 

2378520: 

-.613721, 

2378294; 

;  613860. 

2378171; 

; 614157. 

2378153; 

; 614314. 

2378189; 

; 614443. 

2378231: 

: 614542. 

2378201: 

; 614467, 

2378126: 

: 614314, 

2378030; 

: 614344, 

2377943; 

; 614356, 

2377777; 

; 614452. 

2377651; 

: 614596, 

2377398; 

; 614762, 

2377179; 

; 614777, 

2376918; 

: 614795, 

2376797; 

,614855. 

2376608; 

.614891. 

2376418; 

: 614993. 

2376229; 

: 615026, 

2375991; 

: 614984, 

2375886; 

; 615026, 

2375754; 

; 615129. 

2375510; 

;  615306. 

2375294; 

; 615122, 

2375071; 

: 615023. 

2374870; 

: 615017. 

2374737; 

; 615104. 

2374548; 

; 615288. 

2374256: 

; 615339. 

2374049: 

; 615537. 

2373796; 

; 615931, 

2373697; 

: 616220, 

2373682; 

; 616400. 

2373736; 

; 616563, 

2373799; 

: 616593. 

2373700; 

; 616578, 

2373562; 

; 616617, 

2373366; 

: 616680. 

2373234; 

: 616713. 

2373108; 

; 616764. 

2372999; 

;  616839, 

2372933; 

:  616939. 

2372801; 

: 616936. 

2372644; 

: 616773. 

2372410; 

; 616758, 

2372082; 

: 616812. 

2371803; 

: 616860. 

2371640; 

: 616924. 

2371436; 

: 617113. 

2371264; 

;  617366. 

2371114; 

: 617570. 

2371042; 

; 617832. 

2371003; 

: 618045, 

2371024; 

612227, 
612311. 
612329, 
612449. 
612522. 
612651, 
612744, 
612991. 
613096, 
613237. 
613258. 
613252. 
613330. 
613460. 

613679. 
613733. 
614070. 
614244. 
614359. 
614512. 
614527. 
614374. 
614320. 
614356. 
614389. 
614509. 
614686. 
614786. 
614789. 
614801. 
614861. 
614957. 
615011. 
615014. 
614993. 
615053. 
615225, 
615201. 
615047. 
615011. 
615053. 
615180. 
615303. 
615432. 
615700. 
616082. 
616319. 
616473, 
616581, 
616593, 
616593. 
616656. 
616680. 
616722, 
616767, 
616891. 
616963. 
616833. 
616749, 
616773, 
616830, 
616903. 
616996. 
617187. 
617465, 
617735, 
617958. 
618090, 


2371054 
2371138 
2371135 
2370964 
2370777 
2370564 
2370404 
2370266 
2370010 
2369884 
2369862 
2369844 
2369822 
2369728 
2369544 
2369457 
2369229 
2368964 
2368813 
2368782 
2368329 
2368146 
2368072 
2367768 
2367450 
2367734 
2367984 
2368295 
2368457 
2368654 
2368766 
2368937 
2369045 
2369310 
2369445 
2369580 
2369686 
2369697 
2369710 
2369812 
2369986 
2370054 
2370993 
2371125 
2372069 
2373118 
2373916 
2374283 
2374599 
2374861 
2374936 
2375104 
2375303 
2375465 
2375687 
2375979 
2376259 
2376391 
2376653 
2376929 
2377068 
2377242 
2377431 
2377753 
2377922 
2378000 
2378008 


; 618126 

2371087: 

; 618301 

2371171; 

;  618283 

2371072; 

: 618093. 

2370888: 

; 618015, 

2370651; 

:  618063 

2370489; 

; 618183, 

2370332; 

; 618376. 

2370122; 

; 618809. 

2369950; 

; 619152. 

2369863; 

; 619155. 

2369861; 

; 619233. 

2369823: 

; 619305, 

2369785; 

;  619407, 

2369674; 

; 619537, 

2369544; 

; 619849, 

2369322: 

; 620222, 

2369042; 

; 620514, 

2368904; 

; 620524. 

2368812; 

; 620529. 

2368505; 

; 620759. 

2368126; 

; 620563, 

2368085; 

;  620427, 

2367950; 

; 620421. 

2367754; 

; 620218, 

2367436; 

; 620231, 

2367815; 

: 620285. 

2368085; 

;  620427, 

2368356; 

; 620312, 

2368579; 

; 620299, 

2368701: 

; 620162, 

2368850: 

: 620003, 

2368961; 

; 619708. 

2369181; 

; 619335. 

2369406; 

; 619278. 

2369490; 

; 619154, 

2369626; 

; 619074, 

2369695; 

; 618991. 

2369709; 

; 618770. 

2369752: 

: 618361. 

2369893: 

; 618200. 

2370000; 

; 617376. 

2370435; 

; 616536. 

2370993; 

; 616182. 

2371624; 

; 615583. 

2372682; 

; 615020. 

2373603; 

; 615044. 

2374217; 

: 614948. 

2374431; 

; 614819. 

2374755; 

; 614816. 

2374861; 

; 614828. 

2375020; 

; 614852. 

2375185; 

; 614825. 

2375375; 

; 614762. 

2375564; 

; 614756. 

2375832: 

; 614762. 

2376138; 

;  614641. 

2376349; 

;  614641, 

2376550; 

:  614590. 

2376791; 

; 614602. 

2376932; 

; 614482. 

2377179; 

: 614365. 

2377350; 

; 614211. 

2377594; 

: 614115. 

2377816; 

; 614031, 

2378000; 

; 613833. 

2377985; 

; 613771, 

2378068; 

618217, 
618304. 
618174. 
618024, 
618018, 
618123, 
618229, 
618550, 
619068, 
619153. 
619190. 
619232. 
619362, 
619504, 
619678. 
619964, 
620409, 
620528, 
620529, 
620759, 
620651. 
620495. 
620421. 
620434. 
620218, 
620238, 
620488, 
620387, 
620306, 
620256, 
620063, 
619858, 
619504, 
619293, 
619203, 
619084, 
619063, 
618992, 
618505. 
618211. 
618057. 
616571. 
616468. 
615965. 
615302. 
614961, 
615011. 
614870. 
614819. 
614810. 
614861. 
614861. 
614765. 
614762. 
614777. 
614723, 
614641, 
614617, 
614602, 
614530, 
614434, 
614323, 
614115. 
614088. 
613935. 
613763. 
613764, 


2378090;  613757,  2378093;  613753, 
2378093;  return  to  starting  point. 


(ii)  Note:  Map  224  follows: 


Critical  Habitat  Unit  20 

irnTf]  Critical  Habitat  for 

Cyanea  st.-johnii  -  a 

Elevation  (SOO-ft  contours) 

/\/  Major  Road 

/\/  Coastline 


J\ 

A 

A    \J 

N 

h 

(225)  Oahu  20 — Cyanea  tmncata — a  2380405:  613087,  2380404; 

(2,031  ha;  5,020  ac)  2380400;  613115,  2380198; 

,., ,,  .^        ,,  ,„  2380056:613239,2380052; 

(i)  Unit  consists  of  the  following  164  2380051;  613646,  2379898; 

boundary  points:  Start  at  613602,  2379039:614361,2379039; 

2386551;  613659, 2386389; 613631,  2378644; 615510, 2378505; 

2386210;  613273,  2385353;  613273,  2378424;  615841,  2378182; 

2385352; 613274.  2385331;  613268,  2377995;  616346,  2377691; 

2385140; 613280,  2384981;  613312,  2377561; 616377,  2377455; 

2383180; 613250,  2382818;  613195.  2377260;  616441,  2377261; 
2382609; 613088.  2382144;  613082.    '  2377029;  616326.  2376847; 

2381829;  613080,  2381820;  613080,  2376866;  615753,  2376724; 

2381819;  613080,  2381818;  613087,  2376601;  615853,  2376412; 

2381810;  613208,  2381606;  613344,  2376331;  615830,  2376217; 

2381440; 613533.  2381229;  613545.  2375913;  615739,  2375583; 

2381214; 613505,  2380936;  613087,  2375545:616017,2375521; 


613089, 
613237, 
613240. 
614360. 
615437, 
615637, 
616058, 
616360, 
616437, 
616504, 
615911, 
615753, 
615876, 
615657, 
616002, 
616413, 


2375487; 
2375239; 
2374937; 
2374538; 
2374455; 
2374455; 
2374528; 
2374624; 
2374550; 
2374469; 
2374230; 
2374168; 
2374112; 
2374125; 
2374758; 
2375280; 


616454. 
616289, 
615671, 
615946, 
616049. 
616248, 
616726. 
617102, 
617314. 
617417. 
617371. 
616881, 
616317. 
615423, 
615423. 
615437, 


2375432; 
2375088; 
2374785; 
2374455: 
2374426; 
2374455; 
2374601; 
2374594; 
2374524; 
2374318; 
2374191; 
2374029; 
2374015; 
2374373: 
2375102; 
2375432; 


616454. 
615849, 
615684. 
616023, 
616159, 
616439. 
616815. 
617234. 
617376, 
617399, 
617349. 
616743. 
615712. 
615244, 
615506. 
615285. 
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2375569; 
2376119; 
2376669; 
2376903; 
2377060; 
2377187; 
2377557; 
2378084; 
2378318; 
2378297; 
2378390; 
2378652; 
2379102; 
2379547; 


615230, 
615313, 
614997, 
615004. 
615012. 
614914. 
614642. 
614549. 
614251. 
613920. 
613724. 
613593. 
613148. 
612663, 


2375789; 
2376298; 
2376876; 
2376902: 
2377060; 
2377340; 
2377825; 
2378258; 
2378322; 
2378322; 
2378496; 
2378644; 
2379328; 
2379793; 


615285, 
615024, 
615008, 
615004, 
614982, 
614783, 
614574, 
614426. 
614034, 
613822, 
613603, 
613400, 
612882, 
612550, 


2380098; 
2380603; 
2381181: 
2381508; 
2381752; 
2382324; 
2383041; 
2383626; 
2384449; 
2384755; 
2384881; 
2385652; 
2386004; 
2386522; 


612544, 
612338. 
612005. 
612032. 
612152, 
612225. 
612457. 
612477. 
612524. 
612492. 
612484, 
612371, 
611959. 
610743, 


2380510; 
2380690; 
2381507; 
2381533; 
2381899; 
2382682; 
2383320; 
2384230; 
2384602: 
2384755; 
2385393; 
2385824; 
2386210; 
2387233; 


612504, 
612112, 
612035, 
612065, 
612238, 
612311, 
612603, 
612510. 
612477. 
612444. 
612550, 
612105, 
611640, 
610272, 


2387538;  609900,  2387837;  609904, 
2387847; 609747,  2387864;  608963, 
2388475;  608611,  2388774;  607704, 
2389609;  608907.  2390579;  609714. 
2389657; 610232.  2389126;  610338. 
2389006;  611095.  2388548;  611693, 
2388143;  611952,  2387903;  612284, 
2387567: 612284,  2387566;  612285, 
2387565; 612291, 2387560; 612457, 
2387392; 612749, 2387140; 612955, 
2386960;  613489,  2386638;  return  to 
starting  point. 

(ii)  Note:  Map  225  follows: 
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(226)  Oahu  20— Cyrtandm 
subumbellata — a  (830  ha;  2,050  ac) 


(i)  Unit 
boundary 
2387358 
2386940 
2385810 
2385389 
2385124 
2384870 
2384688 
2384291 
2384037 
2383784 
2383458 
2383242 
2382947 
2382671 
2382448 
2382232 
2381956 
2381445 
2381089 
2380854 
2380684 
2380585 
2380445 
2380309 
2380044 


consists  of  the  following  166 
points:  Start  at  610061, 


610074. 2387344 
612201,  2386326 
612654. 2385392 
612646. 2385275 
612646, 2384946 
612638. 2384783 
612600,  2384564 
612604.  2384128 
612702. 2383897 
612691.2383663 
612490.  2383243 
612483, 2383042 
612517,2382800 
612426. 2382550 
612267.  2382361 
612150.2382099 
612123, 2381634 
612226, 2381301 
612438,2380960 
612623, 2380794 
612634. 2380597 
612691,2380521 
612638. 2380366 
612653, 2380169 
612718. 2379942 


612191, 
612707, 
612653, 
612642, 
612642, 
612612, 
612585, 
612634, 
612706, 
612627, 
612479, 
612498, 
612502, 
612335, 
612188, 
612127, 
612165, 
612328, 
612547, 
612627, 
612661. 
612691, 
612623, 
612684, 
612767, 


2379851 

2379726: 

2379685 

2379662 

2379545 

2379336 

2379109 

2378882 

2378602 

2378386 

2378405 

2378435 

2378401 

2378269 

2378095 

2377917 

2377754 

2377569 

2377395 

2377349 

2377304 

2377417 

2377641 

2377883 

2378114 

2378148 

2378178 

2378371 

2378507 

2378854 


612805, 
612907, 
613092, 
613263, 
613346. 
613448. 
613505, 
613713, 
614266, 
614534, 
614765, 
614868. 
614902, 
614879, 
614720, 
614674. 
614720. 
614856. 
614875, 
614777. 
614640, 
614478, 
614338, 
614349, 
614311, 
614046, 
613755, 
613554, 
613441. 
613244, 


2379794 
2379696 
2379669 
2379632 
2379442 
2379223 
2379044 
2378742 
2378454 
2378371 
2378435 
2378428 
2378356 
2378182 
2378008 
2377845 
2377667 
2377463 
2377364 
2377311 
2377342 
2377554 
2377766 
2378019 
2378136 
2378159 
2378216 
2378492 
2378636 
2378848 


612858, 
613005, 
613187, 
613319, 
613384, 
613501. 
613577, 
613993, 
614425, 
614674, 
614815, 
614902, 
614902, 
614799. 
614671. 
614682. 
614780, 
614898. 
614849, 
614678. 
614572. 
614413, 
614341, 
614349, 
614186, 
613861. 
613641, 
613509. 
613255, 
613248. 


2378863;  613248. 2378864;  613278, 
2378965;  613248.  2379064;  613149, 
2379177; 613047. 2379242; 613001, 
2379325;  612865.  2379393:  612759. 
2379465; 612695,  2379594;  612596, 
2379753; 612562, 2379783;  612517, 
2379828;  612468.  2379881;  612468. 
2379968;  6123&2,  2380116;  612294, 
2380309;  612309,  2380434;  612309, 
2380555; 612256, 2380608; 612123, 
2380710; 612051,  2380790:  612044, 
2380790; 611998,  2380900;  612006. 
2381002; 611968.  2381142;  611874. 
2381346; 611851. 2381566;  611858, 
2381774; 611832,  2381910;  611802. 
2382096;  611805,  2382277;  611813, 
2382330; 611855.  2382440:  611998, 
2382573; 612112, 2382705;  612101, 
2382891; 612089,  2383008:  612112, 
2383140; 612130,  2383239:  612127, 
2383239; 612116.  2383299;  612138, 
2383405; 612244, 2383492;  612335, 
2383651; 612335,  2383765;  612305, 
2383954:  612252,  2384136:  612286, 
. 2384272; 612313.  2384344;  611321, 
2384616; 611381, 2384995;  610379, 
2385786;  610036.  2386268;  610037, 
2386293;  609373,  2387267;  return  to 
starting  point, 
(ii)  Note:  Map  226  follows: 
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Map  226  Unit  20  -  Cyriandra  subumbeilata  -  a 


Critical  Habitat  Unit  20 

IfTTTT]  Critical  Habitat  for 

Cyrtandra  subumbeilata  -  a 

Elevation  (500-ft.  contours) 

/\/  Major  Road 

/V    Coastline 


I      2     3 


/\^r—t 

^ 

il. 

(227)  Oahu  20— Cyrtandra  2377749;  612686,  2377751;  612705, 

subumbeilata— h  (67  ha;  167  ac)  2377757;  612764,  2377738;  612765, 

2377738; 612794, 2377742; 612814. 

(i)  Unit  consists  of  the  following  40  2377728;  612853,  2377742;  612870, 

boundary  points:  Start  at  612671,  2377747;  613040,  2377760;  613059, 

2377303; 612526,  2377691;  612575,  2377772; 613059,  2377774;  613085, 

2377698; 612576,  2377698;  612596,  2377777;  613154,  2377768;  613224, 

2377708; 612604,  2377703;  612630,  2377738; 613264,  2377728;  613265, 

2377702; 612668,  2377720;  612688,  2377728; 613335,  2377738;  613336, 


2377738; 613359, 2377752;  613368, 
2377747;  613413, 2377754;  613415, 
2377755; 613449,  2377784;  613454, 
2377825;  613460,  2377881;  613497, 
2377929; 613544, 2377969;  613986, 
2377373; 613635, 2377208;  613308, 
2377183;  612870,  2377274;  return  to 
starting  point, 
(ii)  Note:  Map  227  follows: 
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(228)  Oahu  20— Cyrtandm  vtridifloTV—Si  2378372;  613524,  2378400;  613517,  2379072;  613115,  2379100;  613099, 

(782  ha;  1,932  ac)  2378408;  613476,  2378444; 613462,  2379113;  613098.  2379113;  613063, 

2378463;  613462, 2378464;  613447,  2379127; 612997,  2379166;  612978, 

(i)  Unit  consists  of  the  following  517  2378478;  613424,  2378499;  613386.  2379188;  612969,  2379215;  612963, 

boundary  points:  Start  at  613555,  2378532;  613364,  2378562;  613346,  2379226;  612959,  2379247;  612959. 

2377987;  613674.  2377978;  613675,  2378613;  613330, 2378641;  613265,  2379248;  612945,  2379276;  612945, 

2377978; 613694. 2377988;  613721,  2378728; 613248, 2378749;  613247.  2379277;  612929.  2379297;  612928. 

2377976;  613733, 2377976;  613762,  2378750; 613232, 2378759;  613231.  2379298;  612905,  2379314;  612876. 

2378001;  613771,  2378068; 613764.  2378759;  613213.  2378764;  613199.  2379327; 612840, 2379337; 612770. 

2378090; 613757. 2378093; 613753.  2378769;  613190.  2378778;  613172.  2379350;  612764, 2379355;  612758, 

2378093; 613751.  2378091; 613747.  2378818;  613172, 2378819;  613152.  2379364;  612748. 2379389;  612748. 

2378094;  613746.  2378095;  613718,  2378848;  613147, 2378859; 613147,  2379390;  612725,  2379410;  612700. 

2378106;  613711.  2378117;  613711.  2378860;  613146,  2378860; 613145,  2379424;  612683,  2379441;  612663, 

2378118; 613691, 2378143; 613660,  2378860;  613145,  2378861;  613146.  2379470;  612619.  2379529;  612600, 

2378168;  613602,  2378212; 613593,  2378862;  613145, 2378862; 613144,  2379563;  612586, 2379618;  612573. 

2378224;  613586.  2378238;  613583,  2378873; 613159, 2378951; 613185,  2379650; 612555, 2379679;  612517, 

2378253; 613583, 2378292; 613583,  2378998; 613187, 2379004; 613187,  2379716; 612495, 2379729;  612412, 

2378328;  613583,  2378329;  613568,  2379005;  613185,  2379019;  613185,  2379753;  612397, 2379761;  612387. 

2378356;  613568,  2378357;  613556,  2379020;  613171,  2379040;  613142,  2379798;  612388,  2379851;  612386, 
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2379928; 

2379962; 

2379981; 

2379982: 

2380018; 

2380163; 

2380233; 

2380334; 

2380337; 

2380397; 

2380420; 

2380464; 

2380507; 

2380539; 

2380625; 

2380669; 

2380686; 

2380687; 

2380693; 

2380710; 

2380825; 

2380839; 

2380892; 

2380918; 

2380943; 

2380961; 

2381022; 

2381081; 

2381119; 

2381132; 

2381155; 

2381160; 

2381178; 

2381214; 

2381250; 

2381258; 

2381266; 

2381286; 

2381363; 

2381424; 

2381426; 

2381514; 

2381618; 

2381669; 

2381681; 

2381700; 

2381758; 

2381794; 

2381865; 

2381883; 

2381916; 

2381955; 

2381990; 

2382014; 

2382120; 

2382278; 

2382320; 

2382433; 

2382473; 

2382557; 

2382604; 

2382621; 

2382683; 

2382704; 

2382706; 

2382707; 

2382706; 

2382686; 


612379, 

612375, 

612366, 

612353. 

612262, 

612249, 

612234. 

612225, 

612211, 

612218. 

612215, 

612202, 

612197, 

612112. 

612073, 

612046, 

611992, 

611955, 

611927, 

611905, 

611889, 

611856, 

611799, 

611800, 

611838, 

611848, 

611848, 

611879, 

611879, 

611868, 

611857, 

611837, 

611825, 

611838, 

611854, 

611855, 

611849, 

611828, 

611765, 

611733, 

611737, 

611746, 

611748, 

611736, 

611727, 

611726, 

611666, 

611670, 

611712, 

611712, 

611710, 

611687, 

611702, 

611700, 

611695, 

611701, 

611695, 

611692, 

611744, 

611831, 

611844, 

611874, 

611896. 

611903, 

611902. 

611900. 

611899. 

611891. 


2379961; 

2379970; 

2379981; 

2379991; 

2380145; 

2380199; 

2380304; 

2380334; 

2380367; 

2380419; 

2380452; 

2380506; 

2380516: 

2380593; 

2380644; 

2380670; 

2380690; 

2380689; 

2380702; 

2380743; 

2380826; 

2380862; 

2380905; 

2380925; 

2380960; 

2380980; 

2381067; 

2381118; 

2381131: 

2381149; 

2381155; 

2381167; 

2381193; 

2381223; 

2381251; 

2381265; 

2381285; 

2381312; 

2381383; 

2381424; 

2381446; 

2381550; 

2381619; 

2381680; 

2381699; 

2381700; 

2381774; 

2381810; 

2381882; 

2381915; 

2381923; 

2381978; 

2382013; 

2382058; 

2382225; 

2382279; 

2382360; 

2382455; 

2382512; 

2382588; 

2382605; 

2382653; 

2382684; 

2382705; 

2382707; 

2382707; 

2382706; 

2382684; 


612379. 

612367, 

612366, 

612328. 

612255, 

612248, 

612226, 

612224, 

612213, 

612218. 

612212. 

612202. 

612177, 

612086, 

612046, 

612016. 

611965, 

611941. 

611919. 

611889, 

611880, 

611812. 

611798. 

611815, 

611838, 

611851, 

611853, 

611879, 

611879, 

611858, 

611847, 

611828, 

611830, 

611854, 

611856, 

611855. 

611848. 

611784. 

611734. 

611730, 

611745, 

611748, 

611739, 

611736, 

611727, 

611673, 

611666, 

611702. 

611712, 

611712. 

611687. 

611695, 

611702, 

611694, 

611701, 

611699, 

611693, 

611698, 

611805, 

611844, 

611850, 

611896, 

611903. 

611903. 

611901. 

611900. 

611892. 

611795. 


2383056; 

2383939; 

2383949; 

2384020; 

2384051; 

2384078; 

2384097; 

2384150; 

2384204; 

2384263; 

2384321; 

2384357; 

2384464; 

2384488; 

2384501; 

2384536; 

2384667; 

2384680; 

2384695; 

2384703; 

2384704; 

2384698; 

2384690; 

2384682; 

2384675; 

2384675; 

2384713; 

2384838; 

2384941; 

2384959; 

2384969; 

2384987; 

2384993; 

2384986; 

2384951; 

2385898; 

2385902; 

2385944; 

2385957; 

2386004; 

2386005; 

2386025; 

2386085; 

2386113; 

2386134; 

2386168; 

2386223: 

2386255; 

2386279; 

2386354; 

2386384; 

2386443; 

2386468; 

2386524; 

2386719; 

2386737; 

2386738; 

2386745; 

2386766; 

2386797; 

2386894; 

2386919; 

2386934; 

2386966; 

2387012; 

2387021; 

2387001; 

2386984; 


611597,  2383822; 
611567,2383940; 
611537, 2384020; 
611525,2384040; 
611495, 2384064; 
611430,  2384082; 
611396,2384120; 
611397,  2384172; 

611422,2384233; 
611435, 2384302; 
611429, 2384356; 
611417, 2384382; 
611387, 2384476; 
611374,2384489; 
611334,2384524; 
611302,2384584; 
611256, 2384667; 
611244. 2384681; 
611223,2384695; 
611202, 2384704; 
611191,2384703; 
611119, 2384696; 
611081,  2384690; 
611064,  2384681; 
611046,2384674; 
611028,  2384688; 
610994,  2384778; 
610976, 2384927; 
610973,  2384942: 
610965,  2384960; 
610957, 2384970; 
610933,  2384987; 
610908,  2384993; 
610839, 2384956; 
610590.  2385486; 
610035.  2385901; 
610035,  2385943; 
610029.  2385956; 
610003.  2385991; 
609993.  2386004; 
609971.2386017; 
609948.  2386031; 
609909.2386112; 
609898.  2386121; 
609883, 2386146; 
609879. 2386204; 
609905.  2386254; 
609909,  2386278; 
609907,  2386291; 
609880. 2386355; 
609834.  2386404; 
609790.  2386450; 
609748.  2386495: 
609719,  2386644; 
609711.  2386720; 
609704.  2386737; 
609693,  2386745; 
609595, 2386759; 
609560, 2386772; 
609481,  2386863; 
609449,  2386918; 
609439,  2386933; 
609425,  2386943; 
609323, 2387005; 
609269,  2387020; 
609184,  2387014; 
609078,  2386982; 
609062, 2387000; 


611567, 

611561, 

611536, 

611515, 

611460, 

611404, 

611393, 

611413, 

611428, 

611435. 

611429, 

611394, 

611374, 

611358, 

611326, 

611257, 

611245, 

611224, 

611203, 

611192, 

611165, 

611082, 

611065, 

611058, 

611039, 

611014, 

610981, 

610973, 

610965, 

610957. 

610934, 

610909, 

610888, 

610825, 

610034. 

610035. 

610035. 

610029. 

609994. 

609993. 

609955, 

609929, 

609908, 

609887, 

609884, 

609884. 

609905, 

609909, 

609881, 

609858, 

609797, 

609769, 

609737,. 

609711, 

609705, 

609704, 

609692, 

609570, 

609536, 

609461, 

609449, 

609438, 

609379, 

609308. 

609248. 

609134, 

609074, 

609048, 


2387031; 

2387051; 

2387068; 

2387068; 

2387055; 

2387043; 

2387121; 

2387175; 

2387246; 

2387247; 

2387265; 

2387303; 

2387362; 

2387369; 

2387371; 

2387354; 

2387351; 

2387366; 

2387413: 

2387471: 

2387473; 

2387489; 

2387506; 

2387572; 

2387590; 

2387627; 

2387642; 

2387671; 

2387739; 

2387774; 

2387812; 

2387851; 

2387874; 

2387829; 

2387827; 

2386981; 

2386745; 

2386799; 

2386824; 

2386607; 

2386627; 

2386378; 

2386372; 

2386372; 

2386037; 

2385841; 

2385585; 

2385034; 

2384704; 

2383968; 

2383461; 

2383225; 

2382851; 

2382635; 

2382477; 

2382300; 

2381627; 

2381002; 

2380830; 

2380825; 

2380708; 

2380314; 

2380019; 

2379862; 

2379270; 

2378810; 

2378090; 

2377295; 


609047, 

609024, 

608988, 

608974, 

608862, 

608849, 

608794, 

608736. 

608718. 

608693. 

608643, 

608558, 

608496, 

608435, 

608410, 

608355. 

608316, 

608294, 

608300. 

608298, 

608289. 

608234. 

608223, 

608232, 

608252, 

608267, 

608275. 

608273. 

608257. 

608270, 

608274, 

608254, 

608519, 

608529, 

609623, 

610090. 

610680. 

610857. 

610975. 

611289. 

611489, 

611798. 

611801, 

612019, 

612351, 

612532, 

612391, 

612332, 

612301, 

612322, 

612194, 

612174, 

612214, 

612174, 

611958, 

611879, 

611997, 

612165, 

612173, 

612177. 

612489. 

612430. 

612489. 

612664. 

613270, 

613751, 

614502, 

614837, 


2387032; 

2387051; 

2387068; 

2387068; 

2387042; 

2387049; 

2387150; 

2387223; 

2387246; 

2387265; 

2387281; 

2387325; 

2387362; 

2387371; 

2387366; 

2387351; 

2387358; 

2387395; 

2387459; 

2387472; 

2387479; 

2387501; 

2387520; 

2387576; 

2387607; 

2387628; 

2387670; 

2387689; 

2387765; 

2387794; 

2387813; 

2387852: 

2387842; 

2387826; 

2387185; 

2387020; 

2386745; 

2386830; 

2386824; 

2386568; 

2386638; 

2386379; 

2386371; 

2386288; 

2385899; 

2385647; 

2385349; 

2384857; 

2384256; 

2383520; 

2383461; 

2382969; 

2382753; 

2382399; 

2382399; 

2382104; 

2381297; 

2380842; 

2380827; 

2380826; 

2380530; 

2380157; 

2380019; 

2379648; 

2379091; 

2378218; 

2377694; 

2377041; 


609025, 

608989. 

608975, 

608905, 

608856, 

608810. 

608776, 

608719, 

608718. 

608692. 

608604, 

608497, 

608459. 

608434. 

608377. 

608336, 

608308. 

608292. 

608299. 

608298. 

608252, 

608228, 

608230. 

608238, 

608267, 

608272, 

608275. 

608258, 

608259, 

608274, 

608254, 

608236. 

608527. 

608531. 

609716. 

610286, 

610684. 

610857. 

611132, 

611486, 

611798, 

611800. 

611801. 

612115, 

612454. 

612489. 

612391, 

612390, 

612322, 

612322, 

612194, 

612214, 

612115, 

612037, 

611958, 

611873, 

612076, 

612166, 

612174, 

612489, 

612391, 

612391, 

612548, 

613047, 

613355, 

614289, 

614779, 

614349. 
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2376831: 613456. 2377841;  613460. 


2377881;  613497,  2377929;  613554, 
2377977;  retvun  to  starting  point 


(ii)  Note:  Map  228  follows: 


Map  228  Unit  20  -  CyrUutdra  wUiflon  -  a 

E '■ '■ 7S -.:•  ■-.•   .•:'                 — 1 
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"••■''v.'..                 •^-''i..'.             ".•ifciij';\rV  ■:-,«'                > 
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y^    f}.\  \ 

n~l  Critical  Habitat  Unit  70               0      i      2      j  !«■ 

/-\        1 

/♦ 

\ 

Hlllll  Critical  Habitat  for                    *   ■   ^  3  ui— •» 

-       /  ' 

^ 

Cyrtanara  vmcafiora  -  a 

Elevation  (SOO-ft.  c(xitoiirs) 
/\/  MajorRoad 

A             T^      t 

V 

A    v^>-v^s 

/V  Coastline 

N                                          ^fcX-n/^ 

(229)  Oahu  20— Eugeiud  koolauensis—c  2388843;  612180.  2388738;  612269. 

(122  ha;  302  ac)  2388680;  612483.  2388484;  612482. 

(i)  Unit  consists  of  die  following  36  2388480;  612415.  2388361;  612328. 

boundary  points:  Start  at  611208.  2388285;  612260.  2388187;  612169. 

2389430; 611266.  2389383;  611444.  2388237;  612024.  2388350;  611904. 

2389300;  611596.  2389220;  611731.  2388419;  611745.  2388520;  611498, 

2389154; 611780. 2389128; 611947.  2388687;  611339.  2388803;  611125. 

2388975;  611980.  2388930;  612046.  2388923;  610817.  2389017;  610610. 


2389071;  610476,  2389111;  610189. 
2389274:  610106.  2389336;  610200. 
2389448;  610287.  2389514;  610320. 
2389543;  610334,  2389594;  610403. 
2389630;  610447,  2389724;  610483. 
2389760;  610536,  2389785;  return  to 
starting  point 

(ii)  Note:  Map  229  follows: 
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Map  229  Unit  20- Eugenia  koolauensis-c 


Critical  Habitat  Unit  20 

irnni  Cntical  Habitat  for 

Eugenia  koolauensis  -  c 

Elevation  (SOO-ftr  contours) 
/\/  Major  Road 
/V   Coastline 


T=l 


3   Miles 


0      I 


3    Kikmictcn 


(230)  Oahu  20— Gardenia  mannii—h 
(206  ha;  510  ac) 

(i)  Unit  consists  of  the  following  302 
boundary  points:  Start  at  607315, 
2391304; 607614,  2391084;  607875. 
23§0295:  608495.  2388072;  608540. 
2387990; 608535, 2387978;  608688, 
2387309;  608637, 2387285;  608604. 
2387303;  608558, 2387325;  608497, 
2387362; 608496, 2387362;  608459, 
2387369; 608458. 2387369; 608435. 
2387371; 608434. 2387371;  608410. 
2387366; 608377. 2387354;  608355, 
2387351; 608336,  2387351;  608316, 
2387358; 608308.  2387366;  608294. 
2387395; 608292. 2387413;  608300. 
2387459; 608299.  2387471;  608298. 
2387472;  608298.  2387473;  608289. 


2387479; 
2387501; 
2387520; 
2387576; 
2387607; 
2387628; 
2387670; 
2387689; 
2387765; 
2387794; 
2387813; 
2387852; 
2387914; 
2387938; 
2387956; 
2388001; 
2388015; 
2388066; 


608252, 
608228, 
608230, 
608238, 
608267, 
608272, 
608275, 
608258, 
608259, 
608274, 
608254, 
608227. 
608165. 
608143. 
608156. 
608156. 
608129. 
608100. 


2387489; 
2387506; 
2387572; 
2387590; 
2387627; 
2387642; 
2387671; 
2387739; 
2387774; 
2387812; 
2387851; 
2387885; 
2387924; 
2387944; 
2388000; 
2388002; 
2388052; 
2388105; 


608234. 
608223. 
608232. 
608252. 
608267. 
608275, 
608273. 
608257. 
608270. 
608274. 
608254. 
608190. 
608146. 
608141. 
608156. 
608152. 
608116. 
608092. 


2388136; 
2388155; 
2388227; 
2388263; 
2388312; 
2388329; 
2388344; 
2388357; 
2388406; 
2388420; 
2388447; 
2388458; 
2388494; 
2388499; 
2388528; 
2388537; 
2388550; 
2388557; 


608092. 
608034, 
608037, 
608034, 
608011, 
607997, 
607980. 
607973. 
607974, 
607965. 
607956. 
607898. 
607887. 
607855. 
607809, 
607783. 
607736. 
607719, 


2388137; 
2388210; 
2388262; 
2388274: 
2388328; 
2388340; 
2388349; 
2388367; 
2388407; 
2388446; 
2388457; 
2388494; 
2388497; 
2388502; 
2388537; 
2388550; 
2388557; 
2388559; 


608082. 
608029. 
608037, 
608017, 
608011, 
607987, 
607975, 
607974, 
607972, 
607964, 
607956, 
607897. 
607865, 
607821. 
607808, 
607782, 
607735, 
607692, 
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2388571 
2388609 
2388646 
2388690 
2388706 
2388752 
2388762 
2388853 
2388911 
2388944 
2389020 
2389044 
2389083 
2389157 
2389186 
2389208 
2389239 
2389259 
2389307 
2389308 
2389372 
2389394 
2389417 
2389431 
2389450 
2389476 
2389492 
2389493 
2389503 
2389518 
2389548 
2389581 
2389636 
2389734 
2389795 


607666. 
607653, 
607567, 
607540. 
607532, 
607534, 
607514, 
607451, 
607450, 
607426, 
607427, 
607417, 
607404, 
607359, 
607353, 
607364, 
607389, 
607394, 
607400, 
607397, 
607394, 
607394, 
607393, 
607396, 
607412, 
607414, 
607407, 
607399, 
607387, 
607386, 
607384, 
607369, 
607406, 
607434, 
607432, 


2388594 
2388609 
2388681 
2388696 
2388717 
2388761 
2388795 
2388878 
2388923 
2388990 
2389043 
2389071 
2389108 
2389185 
2389189 
2389224 
2389258 
2389273 
2389308 
2389348 
2389386 
2389406 
2389426 
2389437 
2389462 
2389477 
2389493 
2389498 
2389514 
2389528 
2389549 
2389599 
2389684 
2389770 
2389796 


607654, 
607613, 
607550, 
607534, 
607534. 
607534, 
607461, 
607448, 
607446, 
607425, 
607427, 
607411, 
607378, 
607358, 
607357, 
607376, 
607389, 
607399, 
607399, 
607395, 
607393, 
607393, 
607393, 
607406, 
607414, 
607407, 
607406, 
607391, 
607387, 
607384, 
607371, 
607385, 
607426, 
607432, 
607420. 


2389826 
2389869 
2389887 
2389888 
2389911 
2389918 
2389936 
2389962 
2389983 
2389999 
2390014 
2390021 
2390046 
2390064 
2390084 
2390100 
2390118 
2390135 
2390154 
2390167 
2390182 
2390258 
2390280 
2390292 
2390305 
2390317 
2390330 
2390344 
2390366 
2390388 
2390414 
2390440 
2390451 
2390467 
2390483 


607409, 
607411, 
607404, 
607379, 
607349, 
607333, 
607326, 
607336, 
607357, 
607380. 
607403. 
607414, 
607424, 
607430. 
607434, 
607433, 
607428. 
607409, 
607394, 
607390, 
607381, 
607374, 
607373, 
607344, 
607340, 
607335, 
607329, 
607310, 
607291, 
607284, 
607293. 
607306, 
607312, 
607316, 
607317, 


2389850 
2389870 
2389887 
2389900 
2389914 
2389926 
2389947 
2389972 
2389993 
2390009 
2390020 
2390032 
2390047 
2390065 
2390085 
2390101 
2390119 
2390145 
2390162 
2390179 
2390212 
2390279 
2390281 
2390301 
2390316 
2390330 
2390335 
2390354 
2390380 
2390398 
2390428 
2390450 
2390461 
2390468 
2390493 


607411, 
607405, 
607404, 
607356, 
607342, 
607328, 
607329, 
607346, 
607367. 
607391, 
607403, 
607424, 
607430, 
607434, 
607433, 
607428, 
607419, 
607400, 
607392, 
607389. 
607375, 
607374, 
607356. 
607342, 
607340, 
607334, 
607318, 
607301, 
607285, 
607288, 
607300, 
607306, 
607316, 
607319, 
607315, 


2390509;  607310,  2390525:  607305, 
2390543; 607301.  2390562:  607296, 
2390582; 607294, 2390602;  607294. 
2390620;  607295.  2390636:  607297. 
2390651;  607295,  2390665;  607295, 
2390666;  607291,  2390680;  607285, 
2390699;  607284,  2390699;  607275, 
2390711;  607274,  2390711;  607265, 
2390720;  607261,  2390731:  607261, 
2390744;  607258, 2390760:  607266. 
2390773; 607273, 2390789;  607280, 
2390802;  607283,  2390814;  607283,- 
2390815;  607279.  2390828;  607275, 
2390842: 607270,  2390855:  607265, 
2390869;  607263,  2390883;  607260, 
2390899; 607259, 2390914; 607260. 
2390927;  607261,  2390939; 607265, 
2390951;  607268,  2390959;  607268, 
2390960;  607269,  2390971;  607271,, 
2390983;  607271,  2390997:  607270, 
2391013; 607270, 2391025;  607278, 
2391038; 607286,  2391053:  607292, 
2391065; 607297,  2391078;  607302, 
2391095;  607307, 2391111; 607312, 
2391127; 607312, 2391128; 607315, 
2391144;  607319.  2391156;  607322, 
2391172;  607325, 2391188; 607325, 
2391203; 607324, 2391216;  607324, 
2391229;  607324, 2391243; 607323, 
2391259; 607322, 2391271; 607321, 
2391284;  607317,  2391297;  return  to 
starting  point. 

(ii)  Note:  Map  230  follows: 
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Critical  Habitat  Unit  20 

MM  Critical  Habitat  for 

Gardenia  mannii  -  b 

Elevation  (500-ft.  contours) 
Major  Road 
/V    Coastline 


I 


•(2.'?l)  Oahu  20 — Garflenia  mannii— c. 
(l.:m  ha:  3.239  ac) 

(i)  Unit  consists  of  the  following  70 
boundary  points:  Start  at  610084. 
2377493; 610560, 2377510; 610747. 
2377396; 610965.  2377385;  011183, 
2377541: 611328. 2377562; 611806, 
2377593; 612055. 2377562;  612081. 
2377577;  612103.  2377.583:  012103, 
2377584: 612166, 2377617; 612168. 
2377619; 612169. 2377619; 612210, 
2377654; 612263. 2377686;  612414. 
2377680; 612432. 2377673; 612468. 


2377676; 612472. 2377678; 612533.  2376990; 608118. 

2377676:  612613.  2377702:  612630.  2377006: 608141 . 

2377702:  612668. 2377720; 612669.  2377021; 608440, 

2377721;  612720.  2377738; 612793,  2377136:  608700. 

2377718:  612845.  2377739; 612853,  2377271;609188. 

2377742;  612870.  2377747;  612960,  2377240;  609224. 

2377754;  613728. 2375972: 610456,  2377232; 609243. 

2374325; 609627. 2374155:  607793,  2377246;  609500. 

2376879;  607838, 2376897; 607901,  2377416:  609843, 

2376922;  607901.  2376921;  607907.  2377489; 610035. 

2376916; 607913.  2376915:  607935.  2377483; 610051. 

2376919; 607956.  2376931;  607962,  2377484:610084, 

2376938:  607962,  2376945;  608077,  Starting  point. 

2376990;  608090.  2376996:  608098.  (ii)  Note:  Map  2 


2376996: 
2377013; 
2377167; 
2377209; 
2377229: 
2377239; 
2377236; 
2377323: 
2377489; 
2377491; 
2377480: 
2377489; 


608134, 
608141, 
608565. 
608866, 
609224, 
609234. 
609245, 
609656. 
609967. 
610041. 
610079. 
return  to 
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(232)  Oahu  20 — Hesperomannia 
arborescens — ^b  {59D  ha;  1,457  ac) 

(i)  Unit  consists  of  the  following  187 
boundary  points:  Start  at  609226, 
2388010; 609538. 2387950;  609766, 
2387880;  610114, 2387759;  610304. 
2387704; 610480. 2387518;  610619. 
2387365;  610800.  2387217;  611092. 
2387073; 611417.  2386957;  611798, 
2386818;  612081, 2386678;  612401, 
2386414;  612749,  2386112;  612800, 
2386052;  612744,  2385862;  612544, 
2385616; 612349, 2385540; 612125, 
2385498;  611748,  2385522;  611214, 
2385619;  610899,  2385710;  610601, 
2385862;  610340,  2386080;  610097, 
2386238;  609924,  2386325;  609905, 
2386410; 609865, 2386375;  609858, 
2386384; 609834, 2386404;  609797, 


2386443; 
2386450; 
2386495; 
2386644; 
2386720; 
2386737; 
2386745; 
2386759; 
2386772; 
2386863: 
2386918; 
2386933; 
2386943; 
2387005; 
2387012; 
2387021; 
2387001; 
2386984; 
2387031; 


609797, 
609769, 
609737. 
609711, 
609705, 
609704, 
609692, 
609570. 
609536, 
609461, 
609449, 
609438, 
609379. 
609322, 
609269, 
609184, 
609078, 
60906i2, 
609047, 


2386444; 
2386468; 
2386524; 
2386719; 
2386737; 
2386738; 
2386745; 
2386766; 
2386797; 
2386894; 
2386919; 
2386934; 
2386966; 
2387005; 
2387020; 
2387014; 
2386982; 
2387000; 
2387032; 


609790, 
609748, 
609719, 
609711. 
609704, 
609693, 
609595, 
609560, 
609481, 
609449. 
609439, 
609425, 
609323, 
609308. 
609248, 
609134. 
609074, 
609048. 
609025. 


2387051; 
2387068; 
2387068; 
2387055; 
2387043; 
2387121; 
2387151; 
2387223; 
2387246; 
2387265; 
2387281; 
2387325; 
2387362; 
2387369; 
2387371; 
2387354; 
2387351; 
2387366; 
2387413; 


609024, 
608988. 
608974, 
608862, 
608849, 
608794, 
608776. 
608719. 
608718, 
608692, 
608604. 
608497. 
608459. 
608435. 
608410. 
608355, 
608316, 
608294, 
608300. 


2387051; 
2387068; 
2387068; 
2387042; 
2387049; 
2387150; 
2387175; 
2387246; 
2387247; 
2387265; 
2387303; 
2387362; 
2387369; 
2387371; 
2387366; 
2387351; 
2387358; 
2387395; 
2387459; 


608989. 
608975, 
608905, 
608856. 
608810, 
608794. 
608736, 
608718. 
608693, 
608643, 
608558, 
608496, 
608458, 
608434, 
608377, 
608336, 
608308. 
608292, 
608299. 
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2387471: 
2387473; 
2387489; 
2387.506; 
2387572; 
2387590; 
2387627; 
2387642; 
2387671; 
2387739; 
2387774; 
2387812; 
2387851; 
2387885; 


608298. 
608289. 
608234. 
608223. 
608232. 
608252, 
608267, 
608275, 
608273, 
608257. 
608270, 
608274, 
608254, 
608190, 


2387472; 
2387479; 
2387501; 
2387520; 
2387576; 
2387607; 
2387628; 
2387670; 
2387689; 
2387765; 
2387794; 
2387813; 
2387852; 
2387914; 


608298. 
608252, 
608228, 
608230. 
608238, 
608267, 
608272. 
608275, 
608258. 
608259, 
608274. 
608254. 
608227, 
608165. 


2387924; 
2387944; 
2388000; 
2388002; 
2388052; 
2.388105; 
2388137; 
2388210; 
2388262; 
2388274; 
2388328; 
2388340; 
2388349; 
2388367; 


608146. 
608141, 
608156. 
608152. 
608116. 
608092. 
608082, 
608029. 
608037, 
608017. 
60801 1 , 
607987. 
607975, 
607974, 


2387938 
2387956 
2388001 
2388015 
2388066 
2388136 
2388155 
2388227 
2388263 
2388312 
2388329 
2388344 
2388357 
2388406: 


608143. 
608156. 
608156. 
608129, 
608100. 
608092, 
608034, 
608037. 
608034, 
608011. 
607997. 
607980. 
607973, 
607974. 


2388407; 607972,  2388420;  607965, 
2388446;  607964.  2388447;  607956, 
2388457; 607956, 2388458;  607898, 
2388494;  607897.  2388494;  607887, 
2388497; 607865,  2388499;  607855, 
2388502; 607821, 2388528;  607809, 
2388537; 607808, 2388537; 607783, 
2388550; 607782, 2388550;  607736. 
2388557; 607719,  2388559; 607692, 
2388571; 607666, 2388594; 607654. 
2388609; 607653,  2388609;  607650, 
2388612; 608396,  2388827;  608778. 
2388404;  return  to  starting  point, 
(ii)  Note:  Map  232  follows: 


Map  232  Unit  20 -Hesperomanniaarborescens-b 


Critical  Habitat  Unit  20 

nnD  Critical  Habitat  for 

Hesperomannia  arboresqens  -  b 

V    Elevation  (500-ft.  contours) 

/S/  Major  Road 

/V    Coastline 


^- 
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(233)  Oahu  20 — Isodendrion 
longifolium — ^b  (162  ha;  399  ac) 

(i)  Unit  consists  of  the  following  73 
boundary  points:  Start  at  613455, 
2377836;  613487,  2377807;  613820, 
2377415; 614019,  2377187;  614101, 
2377012; 614098, 2376925; 612988, 
2376944; 612008,  2376886;  611978, 
2376959; 611656,  2377538;  611616, 
2377608; 611620, 2377608; 611632, 
2377597; 611636,  2377596;  611663, 
2377589; 611666,  2377588;  611685, 
2377589;  611731,  2377598;  611739, 
2377608; 611845,  2377608;  612012. 


2377589; 612011, 2377588;  612012,  237774?; 612686, 2377751;  612705, 

2377584; 612038, 2377574;  612066,  2377757; 612764, 2377738;  612765. 

2377574; 612069,  2377574;  612103,  2377738; 612794,  2377742;  612814. 

2377583;  612103.  2377584;  612166,  2377728;  612853,  2377742;  612870, 

2377617;  612168,  2377619;  612169,  2377747;  613040,  2377760;  613059, 

2377619; 612247, 2377687;  612247,  2377772;  613059,  2377774;  613085, 

2377695;  612255, 2377697;  612402,  2377777; 613154, 2377768;  613224, 

2377690;  612402, 2377689; 612403,  2377738;  613264,  2377728;  613265, 

2377685; 612432, 2377673;  612468,  2377728; 613335, 2377738;  613336. 

2377676;  612482.  2377684;  612483,  2377738; 613359,  2377752;  613368. 

2377688;  612505.  2377688;  612575.  2377747;  613413,  2377754;  613415, 

2377698;  612576,  2377698;  612596,  2377755; 613449,  2377784;  613454, 

2377708;  612604,  2377703;  612630,  2377825;  return  to  starting  point. 
2377702;  612668,  2377720;  612688,       (ii)  Note:  Map  233  follows: 


Map  233  Unit  20  -Isodendrion  longifolium  -  b 


[ITTTT]  Critical  Habitat  for 

Isodendrion  longifolium  -  b 

Elevation  (500-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 
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(234)  Oahu  20—Labordia  cyrtandme—h 
(595  ha;  1.471  ac) 

(i)  Unit  consists  of  the  following  254 
boundary  points:  Start  at  608229. 
2387567;  609230.  2387634;  610071. 
2386913;  612807.  2385912:  612446, 
2385365;  612366.  2384991;  612326. 
2384471;  612219.  2383924;  612113. 
2382763;  611821.  2382957;  611795. 
2383056;  611597.  2383822;  611567. 
2383939;  611567.  2383940;  611561. 
2383949;  611537.  2384020;  611536. 
2384020; 611525. 2384040;  611515. 
2384051; 611495.  2384064;  611460. 
2384078; 611430,  2384082;  611404. 
2384097;  611396.  2384120;  611393. 
2384150; 611397. 2384172;  611413, 
2384204;  611422,  2384233;  611428, 
2384263; 611435,  2384302;  611435, 
2384321; 611429. 2384356;  611429, 
2384357: 611417,  2384382;  611394, 
2384464; 611387, 2384476;  611374, 
2384488:611374,2384489:611358, 
2384501;  611334,  2384524;  611326, 
2384536; 611302,  2384584;  611257, 
2384667:611256,2384667:611245, 
2384680; 611244,  2384681;  611224, 
2384695; 611223,  2384695;  611203. 
2384703; 611202,  2384704:  611192, 
2384704; 611191,  2384703;  611165, 
2384698; 611119,  2384696;  611118, 
2384696;  611082,  2384690;  611081, 
2384690;  611065,  2384682;  611064, 
2384681; 611058,  2384675;  611046, 
2384674; 611039,  2384675;  611028. 
2384688; 611014, 2384713;  610994, 
2384778;  610981,  2384838;  610976, 
2384927;  610973.  2384941;  610973. 
2384942;  610965.  2384959;  610965. 
2384960: 610957.  2384969;  610957, 
2384970; 610934,  2384987;  610933. 
2384987; 610909.  2384993;  610908. 
2384993; 610888. 2384986;  610839. 
2384956; 610809.  2384945;  610780. 


2384942 

2384953 

2385014 

2385180 

2385215 

2385220 

2385248 

2385329 

2385342 

2385351 

2385362 

2385362 

2385392 

2385413 

2385449 

2385512 

2385522 

2385532 

2385544 

2385561 

2385604 

2385620 

2385637 

2385659 

2385698 

2385700 

2385706 

2385762 

2385816 

2385873 

2385902 

2385944 

2385957 

2386004 

2386005 

2386025 

2386085 

2386113 

2386134 

2386168 

2386223 

2386255 

2386279 

2386354 

2386384 


610766 
610709 
610679 
610616 
610606 
610558 
610533 
610509 
610508 
610496 
610440 
610370. 
610292, 
610261. 
610237, 
610222, 
610206. 
610187. 
610134. 
610122. 
610119. 
610111. 
610078. 
610090. 
610098. 
610097. 
610081. 
610039, 
610024, 
610035, 
610035, 
610029, 
610003, 
609993, 
609971, 
609948. 
609909. 
609898. 
609883. 
609879. 
609905. 
609909, 
609907, 
609880, 
609834, 


,  2384942 
2384995 
2385041 
, 2385205 
. 2385216 
, 2385236 
,  2385266 
2385341 
2385342 
2385351 
, 2385362 
2385370 
2385406 
2385429 
2385473 
2385513 
2385531 
2385540 
2^85558 
2385580 
2385605 
2385621 
2385652 
2385687 
2385699 
2385705 
2385734 
2385790 
2385839 
2385901 
2385943 
2385956 
2385991 
2386004 
2386017 
2386031 
2386112 
2386121 
2386146 
2386204 
2386254 
2386278 
2386291 
2386355 
2386404 


610749, 

610692, 

610630. 

610606, 

610598, 

610543. 

610516. 

610509. 

610497, 

610454, 

610394, 

610333, 

610280, 

610248. 

610222. 

610214, 

610206, 

610166, 

610129, 

610119, 

610112, 

610093, 

610077, 

610097, 

610098, 

610097, 

610054, 

610028, 

610027, 

610035, 

610035. 

610029. 

609994, 

609993, 

609955, 

609929, 

609908, 

609887, 

609884, 

609884. 

609905, 

609909, 

609881, 

609858, 

609797, 


2386443;  609797,  2386444;  609790, 
2386450;  609769,  2386468;  609748, 
2386495;  609737,  2386524;  609719, 
2386644; 609711, 2386719;  609711, 
2386720; 609705, 2386737;  609704, 
2386737;  609704,  2386738;  609693, 
2386745;  609692,  2386745;  609595, 
2386759;  609570,  2386766;  609560, 
2386772; 609536, 2386797;  609481, 
2386863; 609461,  2386894;  609449, 
2386918:  609449,  2386919;  609439, 
2386933;  609438,  2386934;  609425, 
2386943; 609379, 2386966;  609323, 
2387005;  609308.  2387012:609269. 
2387020; 609248.  2387021;  609184. 
2387014; 609134. 2387001; 609078. 
2386982; 609074. 2386984; 609062, 
2387000; 609048,  2387031;  609047, 
•  2387032:609025, 2387051;  609024, 
2387051; 608989,  2387068;  608988, 
2387068;  608975,  2387068;  608975, 
2387069; 608974,  2387068;  608905, 
2387055;  608862,  2387042;  608856, 
2387043;  608849,  2387049;  608810, 
2387121; 608794, 2387150;  608794, 
2387151; 608776,  2387175;  608736, 
2387223; 608719,  2387246;  608718, 
2387246; 608718,  2387247;  608693, 
2387265; 608692. 2387265;  608643. 
2387281; 608604.  2387303;  608558, 
2387325; 608497,  2387362;  608496, 
2387362; 608459,  2387369;  608458, 
2387369; 608435,  2387371;  608434, 
2387371;  608410,  2387366;  608377, 
2387354; 608355, 2387351;  608336, 
2387351;  608316,  2387358;  608308, 
2387366: 608294,  2387395;  608292, 
2387413; 608300, 2387459;  608299, 
2387471; 608298, 2387472;  608298, 
2387473; 608289,  2387479;  608252, 
2387489; 608234,  2387501;  608228, 
2387506;  608223,  2387520;  return  to 
starting  point. 

(ii)  Note:  Map  234  follows: 
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(235)  Oahu  20 — Labordia  cyrtandme — c 
(618  ha;  1,526  ac) 

(i)  Unit  consists  of  the  following  27 
boundary  points:  Start  at  614062, 
2373984;  615409,  2374312;  615975. 
2374135;  616187,  2374082;  616434. 


2374312; 
2374365; 
2374206; 
2373728; 
2373640; 
2373251; 
2372898; 


616522, 
616840, 
616893, 
616999. 
617088. 
617282, 
617883, 


2374206; 
2374188; 
2373940; 
2373622; 
2373446; 
2372986; 
2372810; 


616787. 
616999. 
616999, 
617159. 
617070. 
617583. 
617883, 


2372757;  617477, 2372704;  617353. 
2372615;  617106,  2372562;  617176. 
2372386;  616929,  2372350;  616911. 
2372067;  616452, 2371908;  615356, 
2371420;  retuni  to  starting  point 

(ii)  Note:  Map  235  follows: 


36314 Federal  Register/ Vol.  68,  No.  116/Tuesday.  June  17.  2003 /Rules  and  Regulations 


/        \    ~-v-,\^  );^^-v^\ 

h 

./    '-^ 

^ 

V--       \ 

,    \ 

1   1  Critical  Habitat  Unit  20 

Hill  Critical  Habitat  for 

Labordia  cyrtandrae  -  c 

Elevation  (500-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 

0 

1    2    3  Mild 

■1     I » 

A    \J 

N 

A 

0   1 

2   3  KiJometen 

Y 

• 

*^ 

b 

(236)  Oahu  20— Lobelia  gaudichaudii  2378759;  613213,  2378764;  613199,  2379337;  612770,  2379350;  612764, 

ssp.  koolauensis—a  (926  ha;  2,287  ac)  2378769;  613190,  2378778;  613172,  2379355;  612758,  2379364;  612748, 

(i)  Unit  consists  of  the  following  591  2378818;  613172,  2378819;  613152,  2379389;  612748,  2379390;  612725, 

boundary  points:  Start  at  613751,  2378848;  613147,  2378859;  613147,  2379410;  612700.  2379424;  612683, 

2378091; 613747,  2378094;  613746,  2378860;  613146.  2378860;  613145,  2379441;  612663,  2379470;  612619, 

2378095; 613718,  2378106;  613711,  2378860; 613145,  2378861;  613146,  2379529; 612600, 2379563;  612586, 

2378117; 613691,  2378143;  613660,  2378862; 613144, 2378873;  613159,  2379618; 612573,  2379650;  612555, 

2378168; 613602,  2378212;  613593,  2378951; 613185, 2378998; 613187,  2379679;  612517,  2379716;  612495, 

2378224; 613586,  2378238;  613583,  2379004;  613187,  2379005;  613185,  2379729;  612412,  2379753;  612397, 

2378253; 613583.  2378292;  613583.  2379019;  613185.  2379020;  613171,  2379761; 612387,  2379798;  612388. 

2378328; 613583,  2378329;  613568,  2379040; 613142,  2379072;  613115,  2379851;  612386,  2379928;  612379, 

2378356; 613568,  2378357;  613556,  2379100; 613099, 2379113;  613098,  2379961;  612379,  2379962;  612375. 

2378372:  613524. 2378400;  613517.  2379113;  613063.  2379127;  612997.  2379970;  612367,  2379981;  612366. 

2378408; 613476, 2378444; 613462,  2379166;  612978.  2379188;  612969,  2379981;  612366,  2379982; 612353. 

2378463;  613447, 2378478; 613424,  2379215;  612963,  2379226;  612959,  2379991;  612328.  2380018; 612262, 

2378499;  613386.  2378532;  613364.  2379247; 612959. 2379248;  612945,  2380145; 612255, 2380163;  612249, 

2378562; 613346,  2378613;  613330,  2379276; 612945,  2379277;  612929.  2380199; 612248,  2380233;  612234, 

2378641;  613265,  2378728;  613248.  2379297;  612928.  2379298;  612905,  2380304;  612226.  2380334;  612225. 

2378749;  613247,  2378750;  613232,  2379314;  612876,  2379327;  612840,  2380334;  612224.  2380337;  612211. 
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2380367; 612213,  2380397 

; 612218, 

2384321 

; 611429,  2384356 

611429, 

2386124; 610409, 2385980;  610408, 

2380419 

; 612218. 2380420 

; 612215, 

2384357 

; 611417,  2384382 

611394, 

2385974;  610597,  2385842;  611059. 

2380452 

; 612212, 2380464 

; 612202. 

2384464 

; 611387,  2384476 

611374, 

2385710; 611518.  2385592;  611893, 

2380506 

, 612202, 23«0507 

,612197, 

2384488 

; 611358,  2384501 

611334, 

2385399; 612310, 2385223:  612285, 

2380516 

,612177,2380539 

,612112, 

2384524 

; 611326,  2384536 

611302, 

2385033;  612246, 2384831;  612221," 

2380593 

,612086,2380625 

,612073, 

2384584 

; 611257,  2384667 

611256, 

2384600;  612214,  2384321;  612211. 

2380644 

, 612046.  2380669 

. 612046, 

2384667 

; 611245, 2384680 

611224, 

2384061; 612240, 2383853;  612288, 

2380670 

, 612016,  2380686 

; 611992, 

2384695 

; 611223,  2384695 

,611203, 

2383737; 612288,  2383673:  612221, 

2380690 

,611965,2380687 

; 611955, 

2384703 

; 611202, 2384704 

,611192. 

2383554; 612124, 2383397; 612067, 

2380689 

,611941,2380693 

; 611927, 

2384704 

; 611191,  2384703 

,611165, 

2383147: 612015,  2382929;  611938, 

2380702 

,611919,2380710 

; 611905, 

2384698 

; 611119, 2384696 

,611082,  . 

2382618; 611826,  2382432;  611781, 

2380743 

,611889,2380825 

,611889, 

2384690 

; 611081, 2384690 

,611065, 

2382294; 611759, 2382162;  611768. 

2380826 

. 611880, 2380839 

, 611856, 

2384682 

; 611064,  2384681 

,611058, 

2381999:611762,2381816:611772, 

2380862 

,611812,2380892 

,611799. 

2384675 

; 611046, 2384674 

,611039, 

2381707;  611820, 2381604: 611826, 

2380905 

,611798,2380918 

; 611800, 

2384675 

; 611028,  2384688 

; 611014, 

2381521; 611824. 2381521: 611825. 

2380925 

,611815,2380943 

; 611838, 

2384713 

; 610994, 2384778 

,610981, 

2381511; 611826, 2381511; 611838, 

2380960 

,611838,2380961 

; 611848, 

2384838 

; 610976, 2384927 

, 610973, 

2381480;  611858,  2381434; 611855, 

2380980 

,611851,2381022 

; 611848, 

2384941 

; 610973,  2384942 

, 610965. 

2381434; 611893. 2381334: 611919, 

2381067 

,611853,2381081 

; 611879, 

2384959 

; 610965,  2384960 

, 610957, 

2381187:  611925,  2381071: 611916, 

2381118 

,611879,2381119 

; 611879, 

2384969 

; 610934,  2384987 

,610933, 

2380940;  611942,  2380911;  611977, 

2381131 

,611879.2381132 

; 611868, 

2384987 

; 610909,  2384993 

, 610908, 

2380853;  612019, 2380747;  612153, 

2381149 

,611858,2381155 

,611857. 

2384993 

; 610888, 2384986 

, 610839, 

2380670; 612285. 2380584:  612282, 

2381155 

,611847,2381160 

.611837, 

2384956 

; 610809,  2384945 

610780, 

2380414:612282.2380298:612333, 

2381167 

,611828,2381178 

,611825, 

2384942 

; 610766, 2384942 

, 610749, 

2380176;  612381,  2380083;«12455, 

2381193 

,611830,2381214 

,611838, 

2384953 

; 610709,  2384995 

, 610692, 

2379913;  612490.  2379820;  612596, 

2381223 

,611854.2381250 

,611856, 

2385014 

; 610679,  2385041 

, 610630, 

2379686;  612689, 2379560; 612849, 

2381258 

,611855,2381265 

,611849, 

2385180 

; 610616,  2385205 

610606, 

2379403;  612917,  2379349;  612962, 

2381285 

,611848.2381286 

,611828, 

2385215 

; 610606,  2385216 

610598, 

2379349; 613003,  2379278;  613055, 

2381312 

,611784,2381363 

,611765, 

2385220 

; 610558, 2385236 

610543, 

2379236; 613084, 2379188;  613170, 

2381383 

611734, 2381424 

,611733, 

2385248 

, 610533, 2385266 

610516,   ■ 

2379153; 613295,  2379095;  613286, 

2381424 

611730,2381426 

,611737, 

2385329 

;  610509,  2"585341 

610509, 

2379018:613273,2378903:613273, 

2381446 

611745,2381514 

611746, 

2385342 

, 610497, 2385351 

610496, 

2378832;  613347,  2378749; 613388, 

2381550 

611748,2381618 

611748, 

2385351 

610454,  2385362 

610440. 

2378675;  613427,  2378608;  613459, 

2381619 

611739,2381669 

611736, 

2385362 

, 610394, 2385362 

610370. 

2378534:613526, 2378467:613600,  ' 

2381680 

611736, 2381681 

611727, 

2385370 

, 610333,  2385392 

610292. 

2378406; 613658,  2378357:613677, 

2381699 

611726, 2381700 

611673, 

2385406 

,610280,2385413 

610261. 

2378290; 613703,  2378232;  613789, 

2381758 

611666, 2381774 

611666, 

2385429 

; 610248, 2385449 

610237. 

2378191;  613918.  2378165;  614117, 

2381794 

611670,  2381810 

611702, 

2385473 

, 610222,  2385512 

610222. 

2378149; 614396,  2378171;  614399, 

2381865 

611703,2381866 

611712, 

2385513 

,610214,2385522 

610206, 

2378123;  614364, 2378056: 614315, 

2381882 

611712, 2381883 

611712, 

2385531 

, 610206,  2385532 

610187, 

2378014;  614309,  2377963;  614315,  . 

2381915 

611712,2381916 

611710, 

2385540 

610166, 2385544 

610134, 

2377899; 614319, 2377854; 614312, 

2381923 

611687,  2381955 

611687, 

2385558 

610129,  2385561 

610122, 

2377780;  614389,  2377642;  614508, 

2381978 

611695,2381990 

611702, 

2385580 

610119,  2385604 

610119, 

.  2377459:614511,2377382:614529, 

2382013 

611702,2382014 

611700, 

2385605 

610112, 2385620 

610111. 

2377312;  614530,  2377315;  614588, 

2382058 

611694, 2382120 

611695, 

2385621 

610093,  2385637 

610078, 

2377254;  614694,  2377196;  614742. 

2382225 

611701.  2382278 

611699, 

2385652 

610077,  2385659 

610090, 

2377126;  614755,  2377045;  614729, 

2382320 

611695. 2382360 

611693, 

2385687 

610097,  2385698 

610098, 

2376949; 614723, 2376856;  614752, 

2382433 

611692.2382455 

611698, 

2385699 

610098, 2385700 

610097, 

2376750; 614810, 2376648;  614790. 

2382473 

611744,2382512 

611805, 

2385705 

610097,  2385706 

•610081, 

2376494; 614813, 2376378;  614880, 

2382557 

611831,2382588 

611844, 

2385734 

610054, 2385762 

610039, 

2376291;  615015,  2376170;  614951, 

2382604 

611844,  2382605 

611850, 

2385790 

610028, 2385816 

610024, 

2376032;  614951,  2375929;  614989. 

2382621 

611874, 2^82653 

611896, 

2385839 

610027,  2385873 

610035, 

2375791; 614989, 2375704; 614960, 

2382683 

611896,2382684 

611903, 

2385901 

610035, 2385902 

610035, 

2375621;  615028, 2375493;  615114. 

2382704 

611903,2382705 

611903, 

2385943 

610035,  2385944 

610029, 

2375390; 615134,  2375319;  615079, 

2382706 

611902,2382707 

611901, 

2385956 

610029,  2385957 

610003, 

2375236; 615024, 2375156;  614992, 

2382707 

611900,2382707 

611900, 

2385991 

609994,  2386004 

609993, 

2375021;  614987, 2375021;  615008, 

2382706 

611899, 2382706 

611892, 

2386004 

609993,  2386005 

609971, 

2374845;  615037, 2374633;  615146, 

2382686 

611891, 2382684 

611795, 

2386017 

609955,  238602S 

609948, 

2374444;  615259, 2374328;  615397, 

2383056 

611597, 2383822 

611567, 

2386031 

609929,  2386085, 

609909; 

2374049: 615454,  2373914;  615499,  - 

2383939 

611567,2383940 

611561, 

2386112 

609908,  2386113; 

609898, 

2373789; 615579, 2373728;  615692, 

2383949 

611537,2384020, 

611536. 

2386121 

609887,  2386134; 

609883, 

2373664; 615836, 2373626;  616009, 

2384020 

611525,2384040; 

611515. 

2386146 

609884,  2386168; 

609879, 

2373610;  616173,  2373638;  616330, 

2384051 

611495,2384064; 

611460. 

2386204 

609884,  2386223; 

609905, 

2373693;  616481, 2373722; 616555. 

2384078 

611430,2384082, 

611404. 

2386254 

609905,  2386255; 

609909, 

2373654;  616600,  2373452;  616635. 

2384097, 

611396,  2384120; 

611393, 

2386278, 

609909.  2386279; 

609907, 

2373289;  616638,  2373193;  616705, 

2384150; 

611397,2384172; 

611413. 

2386291; 

609881, 2386354; 

609880, 

2373074;  616718, 2372920;  616725, 

2384204; 

611422.2384233; 

611428, 

2386355; 

609879,  2386356; 

609968, 

2372917;  616754,  2372843;  616818, 

2384263. 

611435, 2384302; 

611435, 

2386361; 

610112,2386252; 

610236. 

2372750; 616779, 2372577;  616709.  - 

3SSf6 
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2372416; 
2371970; 
2371637; 
2371495: 
2371316: 
2371159: 
2371072; 
2370976: 
2370886: 
2370799: 
2370539; 
2370366: 
2370026: 
2369940: 


616648. 
616712. 
616754. 
616805, 
617071. 
617087. 
617312. 
617710, 
618021. 
617973. 
618030. 
618162. 
617674. 
617334, 


2372192: 
2371720: 
2371534: 
2371418; 
2371181: 
2371181; 
2371027: 
2370912; 
2370912: 
2370649; 
2370453; 
2370302: 
2369978; 
2370068; 


616664. 
616747. 
616792. 
616885. 
617043. 
617209. 
617482, 
617912, 
617998, 
617966, 
618107, 
617716. 
617523. 
617068, 


2370212; 
2^70597; 
2370774; 
2370831: 
2371265; 
2371653; 
2372044; 
2372407: 
2372840: 
2373601; 
2373738; 
2374325; 
2375025; 
2376022: 


616827, 
616359, 
616279, 
616096, 
615887. 
615743. 
615721. 
615644. 
615143. 
615153. 
614925. 
614681. 
614617. 
614450. 


2370386: 
2370713; 
2370774; 
2371053; 
2371454: 
2371832; 
2372253; 
2372602; 
2373613; 
2373613; 
2374017; 
2375024; 
2375647; 
2376439; 


616542. 
616298. 
616205. 
615961. 
615798. 
615743. 
615701, 
615567. 
615170. 
615057, 
614851, 
614699, 
614537, 
614386. 


2376859;  614364.  2377058;  614290. 
2377251; 614238.  2377321;  614168, 
2377430; 614110.  2377552;  614043, 
2377629:  613947.  2377700:  613831. 
2377796; 613661,  2377921:  613570. 
2377986;  613674.  2377978:  613675, 
2377978; 613694.  2377988;  613721. 
2377976;  613733,  2377976;  613762, 
2378001;  613771.  2378068;  613764, 
2378090;  613757.  2378093;  613753. 
2378093;  return  to  starting  point. 

(ii)  Note:  Map  236  follows: 


Map  236  Unit  20  -Lobelia  gaudichaudii  ssp.  koolauensis  -  a 
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(237)  Oahu  20 — Lobelia  oabuensis — a 

2380825 

:  611889 

2380826 

: 611880, 

2379046 

: 613258, 

2378974 

; 613264, 

(493  ha;  1,218  ac) 

2380839 

: 611856 

2380862 

; 611812, 

2378974 

: 613252. 

2378905 

; 613279, 

(i)  Unit  consists  of  the  following  649 

2380892 

; 611799 

2380905 

: 611798, 

2378818 

; 613330, 

2378763 

; 613403. 

boundary  points:  Start  at  613751, 

2380918 

: 611800 

2380925 

: 611815, 

2378709 

;  613460", 

2378640 

: 613532, 

2378091:  613747.  2378094;  613746. 

2380943 

: 611838 

2380960 

; 611838. 

2378520 

; 613679. 

2378379 

; 613721,  - 

2378095 

: 613718. 2378106 

:  61^711, 

2380961 

: 611848 

2380980 

; 611851. 

2378294 

; 613733. 

237824^3 

; 613860, 

2378117 

; 613711,  2378118 

; 613691, 

2381022 

; 611848 

2381067 

; 611853, 

2378171 

; 614070, 

2378150 

; 614157, 

2378143 

; 613660,  2378168 

; 613602, 

2381081 

: 611879 

2381118 

; 611879, 

2378153;  614244 

2378186 

; 614314. 

2378212 

; 613593, 2378224 

; 613586, 

2381119 

: 611879 

2381131 

; 611879. 

2378189 

: 614359 

2378204 

; 614443. 

2378238 

; 613583,  2378253 

; 613583, 

2381132 

:  611868 

2381149 

; 611858, 

2378231 

: 614512 

2378219 

; 614542, 

2378292 

: 613583,  2378328 

: 613583, 

2381155 

:  611857 

2381155 

: 611847. 

2378201 

: 614527 

2378162 

; 614467. 

2378329 

; 613568,  2378356 

: 613568, 

2381160 

; 611837 

2381167 

: 611828. 

2378126 

; 614374 

2378087 

; 614314. 

2378357 

: 613556,  2378372 

; 613524, 

2381178 

; 611825 

2381193 

; 611830. 

2378030 

; 614320 

2377973 

: 614344. 

2378400 

; 613517, 2378408 

; 613476, 

2381214 

;  611838 

2381223 

; 611854, 

2377943 

; 614356 

2377858 

; 614356. 

2378444 

: 613462,  2378463 

; 613462, 

2381250 

: 611856 

2381258 

; 611855, 

2377777 

; 614389 

2377726 

; 614452, 

2378464 

; 613447, 2378478 

: 613424, 

2381265 

;  611855 

2381266 

; 611849, 

2377651 

; 614509 

2377531 

;  614596, 

237B499 

; 613386,  2378532 

: 613364, 

2381285 

: 611848 

2381286 

: 611828, 

2377398 

; 614686 

2377239 

; 6J4762, 

2378562 

; 613346,  2378613 

: 613330, 

2381312 

: 611784 

2381363 

; 611765, 

2377179 

: 614786 

2377016 

; 614777, 

2378641 

:  613265,  2378728 

: 613248, 

2381383 

: 611734 

2381424 

: 611733. 

2376918 

: 614789 

2376917 

; 614795, 

2378749 

; 613247.  2378750 

: 613232, 

2381424 

: 611730 

2381426 

: 611737, 

2376797 

; 614801 

2376710 

; 614855. 

2378759 

: 613231,  2378759 

; 613213. 

2381446 

; 611745, 

2381514 

; 611746, 

2376608 

; 614861 

2376523 

; 614891, 

2378764 

: 613199,  2378769 

;  613190, 

2381550 

; 611748 

2381618 

; 611739, 

2376418 

; 614957 

2376325 

; 614993. 

2378778 

: 613172,  2378818 

; 613172, 

2381669 

: 611736, 

2381680 

: 611736, 

2376229 

;  615011 

2376126 

; 615026. 

2378819 

; 613152,  2378848 

; 613147, 

2381681 

; 611727. 

2381699 

; 611727, 

2375991 

; 615014 

2375943 

; 614984. 

2378859 

: 613147,  2378860 

: 613146, 

2381700 

; 611673. 

2381758 

: 611666, 

2375886 

; 614993 

2375826 

; 615026. 

2378860 

; 613145,  2378860 

; 613145, 

2381774 

;  611666 

2381794 

; 611670, 

2375754 

;  615053 

2375645 

; 615129. 

2378861 

; 613146,  2378862 

: 613145, 

2381810 

; 611702, 

2381865 

; 611712, 

2375510 

: 615225 

2375396 

; 615306. 

2378862 

; 613144,  2378873 

:613159, 

2381882 

: 611712, 

2381883 

: 611712, 

2375294 

: 615201, 

2375170 

; 615122. 

2378951 

: 613185, 2378998 

; 613187, 

2381915 

: 611712, 

2381916 

; 611710, 

2375071 

;  615047, 

2374942 

; 615023. 

2379004 

, 613187,  2379005 

; 613185, 

■  2381923 

: 611687, 

2381955 

; 611687. 

2374870 

: 615011. 

2374806 

; 615017. 

2379019 

; 613185s  2379020 

: 613171, 

2381978 

; 611695, 

2381990 

: 611702, 

.2374737 

: 615053. 

2374644 

: 615104, 

2379040 

, 613142,  2379072 

; 613115, 

2382013 

: 611702, 

2382014 

: 611700, 

2374548 

: 615180. 

2374437 

: 615288, 

2379100 

. 613099.  2379113 

; 613098, 

2382058 

: 611694, 

2382120 

: 611695, 

2374256 

; 615303. 

2374175 

; 615339. 

2379113 

.613063.2379127 

.612997, 

2382225 

: 611701, 

2382278 

; 611699. 

2374049 

: 615432, 

2373892 

; 615537. 

2379166 

, 612978.  2379188 

. 612969, 

2382320 

: 611695, 

2382360 

: 611693. 

2373796 

: 615700. 

2373739 

; 615931. 

2379215 

612963.  2379226 

. 612959. 

2382433 

; 611692. 

2382455 

: 611698. 

2373697 

; 616082, 

2373673 

; 616220, 

2379247 

612959,  2379248 

612945. 

2382473 

: 611744. 

2382512 

: 611805. 

2373682 

; 616319, 

2373706 

; 616400, 

2379276 

612929.  2379297 

612905.  ■ 

2382557 

: 611831. 

2382588 

; 611844. 

2373736 

: 616473. 

2373778 

; 616563. 

2379314 

612876, 2379327 

612840. 

2382604 

; 611844. 

2382605 

;  611850. 

2373799 

: 616581. 

2373775 

; 616593. 

2379337 

612770. 2379350 

612764. 

2382621 

.611874, 

2382653 

.'611896. 

2373700 

; 616593. 

2373646 

. 616578, 

2379355 

612758, 2379364 

612748, 

2382683 

611896, 

2382684 

, 611903, 

2373562 

; 616593. 

2373486 

;  616617. 

2379389 

612748,  2379390 

612725, 

2382704 

611903, 

2382705 

611903, 

2373366 

616656. 

2373300 

616680. 

2379410 

612700,  2379424 

612683, 

2382706 

611902, 

2382707 

611901, 

2373234 

616680, 

2373162 

616713, 

2379441 

612663, 2379470 

612619, 

2382707 

611900, 

2382707 

611900, 

2373108 

616722, 

2373041 

616764, 

2379529 

612600.  2379563 

612586, 

2382706 

611899. 

2382706 

611892, 

2372999 

616767, 

2372999 

616839, 

2379618 

612573. 2379650 

612555, 

2382686 

611891, 

2382684 

611867, 

2372933 

616891. 

2372864 

616939, 

2379679 

612517,2379716 

612495, 

2382777 

611937. 

2382801 

612022, 

2372801 

616963, 

2372717 

616936, 

2379729 

612412. 2379753 

612397. 

2382759 

612039. 

2382714 

612019, 

2372644 

616833. 

2372536 

616773, 

2379761 

612387. 2379798 

612388, 

2382660 

611974. 

2382584 

611886, 

2372410 

616749. 

2372233 

616758, 

2379851 

612386, 2379928 

612379, 

2382499 

611838. 

2382423 

611793. 

2372082 

616773, 

2371935 

616812. 

2379961 

612375. 2379970 

612367, 

2382296 

611799, 

2382154 

611810. 

2371803 

616830, 

2371718 

616860, 

2379981 

612366,  2379982 

612353, 

2382058 

611810. 

2381931 

611821, 

2371640 

616903, 

2371532 

616924. 

2379991 

612328,  2380018 

612262, 

2381832 

611844. 

2381759 

611883, 

2371436 

616996. 

2371358 

617113, 

2380145 

612255, 2380163 

612249, 

2381550 

611920. 

2381366 

611974, 

2371264 

617187. 

2371212 

617366, 

2380199 

612248, 2380233 

612234, 

2381248 

611974. 

2381121 

611957, 

2371114 

617465. 

2371066 

617570, 

2380304 

612226, 2380334 

612224. 

2381044 

611960. 

2380979 

611880, 

2371042 

617735, 

2371006 

617832,   , 

2380337, 

612211, 2380367, 

612213, 

2380970 

611968. 

2380977 

612013, 

2371003 

617958. 

2371006 

618045, 

2380397 

612218, 2380419, 

612218, 

2380847 

612043. 

2380766 

612167, 

2371024 

618090. 

2371054 

618126, 

2380420, 

612215, 2380452, 

612212. 

2380685, 

612227, 

2380637; 

612305, 

2371087, 

618217. 

2371138; 

618301, 

2380464; 

612202, 2380506; 

612202. 

2380583, 

612311, 

2380532; 

612293. 

2371171, 

618304. 

2371135; 

618283. 

2380507; 

612197.  2380516; 

612177, 

2380399; 

612329, 

2380291; 

612362. 

2371072, 

618174, 

2370964; 

618093, 

2380539; 

612112.  2380593: 

612086, 

2380186; 

612449, 

2380029; 

612497, 

2370888; 

618024, 

2370777; 

618015. 

2380625; 

612073, 2380644: 

612046, 

2379948; 

612522, 

2379813; 

612555. 

2370651; 

618018, 

2370564; 

618063, 

2380669: 

612046,  2380670: 

612016, 

2379765: 

612651, 

2379690; 

612675, 

2370489; 

618123, 

2370404; 

618183. 

2380686: 

611992,  2380690: 

611965, 

2379587: 

612744, 

2379497; 

612876, 

2370332; 

618229. 

2370266; 

618376, 

2380687; 

611955,2380689; 

611941, 

2379410: 

612991, 

2379365: 

613051. 

2370122; 

618550. 

2370010; 

618809, 

2380693; 

611927,2380702: 

611919. 

2379263; 

613096, 

2379178: 

613192, 

2369950; 

619068, 

2369884; 

619152, 

2380710; 

611905,  2380743: 

611889, 

2379118: 

613237, 

2379103: 

613285, 

2369863; 

619153. 

2369862: 

619155. 
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2369861 

2369823; 

2369785; 

2369674; 

2369544; 

2369322; 

2369042; 

2368904; 

2368678; 

2368450; 

2368390; 

2368260; 

2368251; 

2368185; 

2368140; 

2368110; 

2368110; 

2368077; 

2367990; 

2367725; 

2367548; 

2367247; 

2367043; 

2366913; 

2366877; 

2366805; 

2366649; 

2366595; 

2366534; 

2366503; 

2366558; 

2366449; 

2366209; 

2365986; 

2365839; 

2365671; 

2365568; 

2365463; 

2365250; 

2364985; 

2364925; 

2364994; 


;  619190 

619232 

619362 

619504. 

619678, 

619964, 

620409, 

620529, 

620547, 

620658, 

620748, 

620911, 

621052. 

620962, 

620787, 

620715, 

620589, 

620484, 

620430, 

620427. 

620412. 

620466. 

620613, 

620833, 

621109, 

621356, 

621440, 

621434, 

621626. 

621843. 

622035, 

622020, 

621909, 

621912, 

621942. 

621939. 

621972, 

622038. 

622180. 

622381. 

622273, 

622023. 


2369844 

. 2369822 

, 2369728 

, 2369544 

2369457 

2369229 

2368964 

2368805; 

2368534; 

2368390; 

2368327; 

2368245; 

2368239; 

2368152; 

2368119; 

2368110; 

2368092; 

2368074; 

2367858; 

2367650; 

2367394; 

2367145; 

2366952; 

,2366889; 

2366859; 

2366718; 

2366595; 

2366589; 

2366504; 

2366521; 

2366539; 

2366350; 

2366064; 

2365905; 

2365776; 

2365619; 

2365526; 

2365358; 

2365120; 

2364943; 

2364928; 

2365075; 


; 619233, 
; 619305, 
;  619407, 
; 619537, 
619849, 
; 620222. 
; 620514, 
620544, 
620589, 
620667. 
620793, 
620977. 
621037, 
620911. 
620763. 
620667. 
620535. 
620436. 
620418, 
620430, 
620418. 
620526, 
620694. 
620995. 
621260, 
621419. 
621432, 
621545. 
621732, 
621972, 
622035, 
621981, 
621885, 
621927, 
621948, 
621933, 
622014, 
622089, 
622360, 
622363, 
622129, 
621936, 


2365153; 621882,  2365222;  621867, 
2365346; 621825,  2365439;  621801, 
2365481; 621720,  2365539;  621708, 
2365584;  621747,  2365678;  621756. 
2365782; 621732,  2365867;  621699, 
2365933; 621644,  2365981;  621665, 
2366041;  621696,  2366089;  621668, 
2366095;  621542,  2366138;  621491. 
2366171; 621434,  2366213;  621440. 
2366252; 621488. 2366294;  621494, 
2366342; 621452, 2366369; 621314. 
2366456; 621254.  2366537;  621263. 
2366604; 621276.  2366603;  621205, 
2366661;  621061,  2366733;  620905, 
2366781; 620721, 2366781; 620640, 
2366796;  620433,  2366913;  620327, 
2366970; 620285, 2367061;  620222, 
2367187; 620192,  2367283;  620195, 
2367373; 620231, 2367458; 620231, 
2367521;  620225,  2367632;  620219, 
2367785; 620240, 2367839; 620231, 
2367924; 620264, 2368044;  620336, 
2368134; 620409, 2368200; 620481, 
2368278; 620469, 2368306;  620408, 
2368378;  620406, 2368378;  620406, 
2368380; 620403, 2368384;  620406, 
2368384;  620406,. 2368390;  620333, 
2368534; 620306,  2368720;  620162, 
2368850; 620063, 2368937;  620003, 
2368961;  619858,  2369045;  619708, 
2369181; 619504, 2369310; 619335, 
2369406; 619293,  2369445;  619278. 
2369490;  619203.  2369580;  619154. 
2369626;  619084.  2369686;  619074, 
2369695;  619063,  2369697;  618991, 
2369709;  618992,  2369710;  618770, 
2369752;  618505,  2369812;  618361, 
2369893; 618211, 2369986; 618138, 
2370077; 618021,  2370242; 617898, 
2370338;  617835,  2370398;  617778, 
2370455;  617600,  2370576;  617525, 
2370615;  617402,  2370687;  617308, 


2370798 

2371027 

2371237 

2371436 

2371655 

2371815 

2372034 

2372199 

2372389 

2372560 

2372762 

2372969 

2373008 

2373195 

2373372 

2373444 

2373556 

2373787 

2374055 

2374283 

2374599 

2374861 

2374936 

2375104 

2375303 

2375465 

2375687 

2375979 

2376259 

2376391 

2376653 

2376929 

2377068 

2377242 

2377431 

2377753 

2377922 

2378000 

2378008 

2378090 

2378093 


617188,2370900 

617050,  2371039 

616683,  2371324 

616599, 2371538 

616557. 2371760 

616506, 2371881 

616503, 2372139 

616500,  2372287 

616542, 2372464 

616593,  2372629 

616572,2372891 

616494, 2373008 

616458, 2373086 

616452,  2373324 

616364,  2373429 

615814, 2373492 

615360,  2373664 

615116,2373928 

615068, 2374169 

614948,  2374431 

614819, 2374755 

614816, 2374861 

614828. 2375020 

614852. 2375185 

614825.  2375375 

614762. 2375564 

614756,  2375832 

614762,  2376138 

614641, 2376349 

614641,  2376550 

614590,  2376791 

614602, 2376932 

614482,2377179 

614365, 2377350 

614211, 2377594 

614115,2377816 

614031,  2378000 

613833,  2377985 

613771,2378068 

613757, 2378093 


617044, 

616767, 

616626, 

616599, 

616536, 

616503, 

616497, 

616542, 

616563, 

616575, 

616548, 

616500, 

616446, 

616415, 

616112, 

615601, 

615201, 

615104, 

615011, 

614870, 

614819, 

614810, 

614861, 

614861, 

614765, 

614762, 

614777, 

614723, 

614641, 

614617, 

614602, 

614530, 

614434, 

614323, 

614115, 

614088, 

613935, 

613763, 

613764, 

613753, 


return  to  starting  point. 


(ii)  Note:  Map  237  follows 
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(238)  Oahu  20— Lysimachia  f Hi  folia— a  2368518;  620818,  2368690:  620720,  2376613;  614843.  2376808:  614823. 

(1.514  ha:  3,741  ac)  2369000:620617.2369178:620462,  2377015;  614825.  2377136;  614670, 

(i)  Unit  consist.s  of  the  following  333  2369276;  620345,  2369363:  620061.  2377337:  614492.  2377664:  614372. 

houndarv  points:  Start  at  622547,  2369535:  619852,  2369805;  619545.  2377888;  614331.  2378038:  614349. 

2364906: 622392,  2365018;  622231,  2370014: 619336,  2370051:  618992.  2378147; 614084.  2378170:  613740. 

2365150: 622133^  2365305^  622037!  2370088; 618685. 2370149;  618414.  2378336: 613533.  2378572:  613401, 

2365661: 622013,  2365661;  622019.  2370321: 618242,  2370567:  618193,  2378825: 613429.  2379003:  613326. 

2365874; 622064] 2366138;  622093^'  2370752; 618107,  2370924;  617996,  2379210:  613016,  2379371:  612780. 

2366310;  622156^  2366460:  622128!  2370960;  617578.  2371133;  6170.50.  2379543:  612648,  2379727:^612487, 

2366563; 622082,  2366649;  621950,  2371477; 616829,  2371821:  616902,  2379997:  612372,  2380152:  612372, 

2366718: 621645, 2366708;  621496,  2372362; 617038,  2372718:  617025.  2380284; 612408,  2380419;  612389, 

2366708: 621369, 2366748; 621214.  2373050: 616853. 2373505:  616607.  2380468;  612286.  2380594;  612039. 

2366817; 621053.  2366892;  620818,  2373923; 616030,  2373911;  615648,  2380784: 611999,  2380916:  612033. 

2366989; 620582, 2367122;  620553,  2374021; 615403,  2374181;  615317,  2381169; 611918.  2381508:  611855. 

2367236: 620553,  2367363;  620542,  2374501; 615329,  2374771;  615403,  2381692:  611867.  2381829;  611872, 

2367512; 620571, 2367673;  620663,  2375078; 615415,  2375324:  615267,  2381985: 611872, 2382180;  611930. 

2367845; 620743.  2367966;  620898.  2375619; 615292.  2375841;  615317,  2382444:  611976,  2382576:  612102. 

2368127; 621042,  2368236;  621082,  2376025; 615317,  2376234:  615009,  2382714; 612114,  2382789;  612114. 

2368305; 621053,  2368409;  620910,  2376603; 615009,  2376620;  615004,  2382996; 612114,  2383174;  612160, 
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2383289;  612298, 
2383593;  612326, 
2384007;  612252, 
2384168; 612251, 
2384208; 612280, 
2384271; 612338, 
2384604;  612091, 
2384892:611602. 
2385122:611361, 
2385558; 610970, 
2385920: 610160, 
2386294; 609948, 
2386880; 610063, 
2387282; 610488, 
2387333:611125, 
2387368:611711, 
2387356;  612286. 
2387144; 612648, 
2386644; 612757, 
2386230; 613033, 
2385989;  612970, 
2385478; 612797, 
2385047:612728, 
2384604:612700, 
2384260;  612737, 
2384070;  612797, 
2383634; 612636, 
2383208;  612435, 
2382783;  612435, 
2382496;  612257, 
2382002;  612148, 
2381410:612418, 
2380767;  612786. 
2380473:612734, 
2380054;  612872. 
2379790;  613113. 
2379744;  613406, 
2379566:613768, 
2379106; 613676, 


, 2383444; 612315.  2378710;  614079,  2378526;  614360. 

, 2383817;  612303.  2378423;  614596.  2378250;  614636. 

2384169; 612246,  2378078; 614682, 2377888;  614814. 

2384174;  612240.  2377710; 614940.  2377492;  615193, 

2384215;  612320,  2377325; 615354.  2377210;  615394, 

2384392; 612309.  2377131; 615427.  2377131;  615304, 

2384714; 611803,  2376959; 615304,  2376750;  615489, 

2385012; 611464,  2376504; 615562,  2376295;  615562, 

238531 1 ; 61 1200.  2376049; 615513,  2375853;  615599, 

2385719:610482,  2375595;  615907.  2375324;  615943. 

2386070: 609988.  2375115; 615636, 2374808;  615538, 

2386569: 610011,  2374611; 615624,  2374451;  615808, 

2387104; 610246,  2374304; 616128, 2374304;  616546, 

2387345;  610942.  2374341; 616915. 2374402;  617050. 

2387333; 611390.  2374034; 617111,  2373505;  617296, 

2387420; 611987.  2373222; 617431,  2373075;  617517, 

2387310:612510,  2372964:617480,2372718:617185, 

2386874;  612671,  2372423; 617111,  2372153;  617124, 

2386454;  612947,  2371821; 617480,  2371538;  617714, 

2386098;  613062,  2371440;  618045,  2371415;  618377, 

2385679; 612884,  2371428; 618648, 2371489;  618771, 

2385294; 612728,  2371366; 618648.  2371145;  618476, 

2384783; 612682,  2370936;  618525,  2370776;  618660, 

2384426; 612746,  2370641; 619041,  2370420;  619508, 

2384258; 612780,  2370260; 619705,  2370211:620012, 

2383817; 612797,  2369916; 620467,  2369633;  620811, 

2383421; 612499,  2369436; 620810,  2369436;  620933, 

2383013; 612441,  2369379; 621036,  2369345;  621082, 

2382622:  612372,  2369265;  621025,  2369104;  621013, 

2382260; 612125.  2368897; 621019,  2368788;  621088, 

2381784; 612234,  2368690; 621197,  2368592;  621312. 

2381014;  612579,  2368535;  621530,  2368403;  621737, 

2380474;  612779,  2368305; 621817,  2368201;  621771, 

2380198; 612780,  2368104; 621593. 2368041;  621341, 

2379888;  612993,  2368012;  621053,  2367926;  620835, 

2379744; 613268,  2367765; 620743,  23^7604;  620743, 

2379721; 613590.  2367424; 620604,  2367260;  620603, 

2379290; 613768,  2367259; 620604,  2367258;  620865, 

2378905;  613757,  2367188; 621059, 2367041;  621398, 


2366932: 621484, 2366920;  621691, 
2366984:  621800,  2367063;  621978. 
2367103; 622093, 2367103;  622151, 
2367103; 622260,  2367023;  622271, 
2366891; 622398.  2366868;  622593. 
2366862; 622760. 2366759;  622765, 
2366632; 622765,  2366581;  622639. 
2366454; 622484.  2366224;  622421, 
2365960; 622449. 2365662;  622467, 
2365661;  622478.  2365541;  622576, 
2365431; 622668. 2365391;  622745. 
2365350; 622721. 2365226;  622702. 
2365179; 622708, 2365159;  622707. 
2365156; 622714.  2365138;  622737. 
2365058; 622775. 2364977;  622782, 
2364959;  622783, 2364959;  622946. 
2364800;  623041.  2364696;  623146. 
2364605;  623414, 2364344;  623432. 
2364332;  623639.  2364167;  623880. 
2364018; 623982,  2363952;  624084, 
2363881; 624075, 2363840;  624185, 
2363777; 624483,  2363599;  624661. 
2363558; 624694.  2363558;  624716, 
2363547; 624725. 2363518; 624702. 
2363484; 624592.  2363467;  624437, 
2363495; 624253. 2363576; 624041, 
2363691;  623869,  2363863;  623736, 
2363966; 623432. 2364156;  625328, 
2364259;  623260,  2364323;  623179. 
2364455; 623030.  2364610;  622926. 
2364708;  622789,  2364820;  622726. 
2364839; 622749.  2364824;  622714, 
2364840;  622716,  2364842;  622576. 
2364886;  622555, 2364901;  622550, 
2364906;  622549,  2364907;  622548, 
2364907;  return  to  starting  point. 

(ii)  Note:  Map  238  follows: 
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(239)  Oahu  2Q-rMehcope  lydgatpi—a  2374351;  609877,  2375857;  612494. 

(3.499  ha;  8.646  ac)  2376750;  618121.  2367756;  616955, 

(i)  Unit  consists  of  the  following  11  2367642;  616046,  2366818;  614795, 

boundary  points:  Start  at  610585.  2366392;  613686,  2367756;  610603. 


2374312:  610601,  2374322;  610587. 
2374351;  return  to  starting  point, 
(ii)  Note:  Map  239  follows: 
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Map  239  Vmt  20 'Atelicopetydgatei' a 


Cntical  Habitat  Unit  20 


lllllll  Critical  Habitat  for 

Melicope  lydgatei  -  a 

Elevation  (500-ft.  contours) 

A/  Major  Road 

/X/  Coastline 


3   Kiloimmi 


(240)  Oahu  20—Myrsine  juddii—a  (949   2377688;  612505, 

ha;  2,346  ac)  2377698;  612596, 

(i)  Unit  consists  of  the  following  637  2377703;  612630, 

boundary  points:  Start  at  61 1505,  2377720;  612688, 

2377599; 611595,  2377608;  611620,  2377751;  612705, 

2377608; 611632.  2377597;  611636,  2377738;  612765, 

2377596; 611663,  2377589;  611666.  2377742; 612814. 

2377588; 611685.  2377589;  611731,  2377742; 612870, 

2377598; 611739,  2377608;  611845,  2377760; 613059. 

2377608; 612012,  2377589;  612011.  2377774; 613085, 

2377588; 612012.  2377584;  612038,  2377768; 613224, 

2377574; 612066,  2377574;  612069.  2377728; 613265, 

2377574; 612103,  2377583;  612103.  2377738; 613336, 

2377584; 612166.  2377617;  612168.  2377752; 613368, 

2377619; 612247.  2377687;  612247,  2377754; 613415. 

2377695; 612255.  2377697;  612402,  2377784; 613454, 

2377690; 612402.  2377689;  612403,  2377881; 613497, 

2377685; 612432,  2377673;  612468,  2377977; 613555. 

2377676; 612482,  2377684;  612483.  2377978;  613675. 


2377688; 
2377708; 
2377702; 
2377749; 
2377757; 
2377738; 
2377728; 
2377747; 
2377772; 
2377777: 
2377738; 
2377728; 
2377738; 
2377747; 
2377755; 
2377825; 
2377929; 
2377987; 
2377978; 


612575. 
612604, 
612668, 
612686, 
612764. 
612794. 
612853, 
613040, 
613059, 
613154. 
613264. 
613335, 
613359. 
613413. 
613449. 
613460, 
613554, 
613674. 
613694, 


2377988; 
2377976; 
2378068; 
2378093; 
2378091; 
2378095; 
2378117: 
2378143; 
2378212; 
2378238; 
2378292; 
2378329; 
2378357; 
2378400; 
2378444; 
2378464; 
2378499; 
2378562; 
2378641 


613721, 
613762, 
613764. 
613753, 
613747, 
613718, 
613711, 
613660. 
613593, 
613583, 
613583. 
613568, 
613556, 
613517, 
613462. 
613447, 
613386, 
613346, 
613265. 


2377976; 
2378001; 
2378090; 
2378093; 
2378094; 
2378106; 
2378118; 
2378168; 
2378224; 
2378253; 
2378328; 
2378356; 
2378372; 
2378408; 
2378463; 
2378478; 
2378532; 
2378613; 
2378728; 


613733. 
613771, 
613757, 
613751. 
613746, 
613711, 
613691. 
613602. 
613586, 
613583, 
613583, 
613568, 
613524. 
613476, 
613462. 
613424. 
613364. 
613330, 
613248. 
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2376749 
2378759 
2378769 
2378818 
2378859 
2378860 
. 2378861 
2378862 
2378951 
2379004 
2379019 
2379040 
2379100 
2379113 
2379166 
2379215 
2379247 
2379276 
2379297 
2379314 
2379337 
2379355 
2379389 
2379410 
2379441 
2379529 
2379618 
2379679 
2379729 
2379761 
2379851 
2379961 
2379970 
2379981 
2379991 
2380145 
2380199 
2380304 
2380334 
2380367 
2380419 
2380452 
2380506 
2380516 
2380593 
2380644 
2380670 
2380690 
2380689 
2380702 
2380743 
2380826 
2380862 
2380905 
2380925 
2380960 
2380980 
2381067 
2381118 
2381131 
2381149 
2381155 
2381167 
2381193 
2381223 
2381251 
2381265 
2381285 


;  613247. 

2378750; 

; 613213. 

2378764; 

; 613190. 

2378778; 

; 613152, 

2378848; 

; 613147. 

2378860: 

; 613145. 

2378860; 

; 613146. 

2378862; 

; 613144. 

2378873; 

; 613185. 

2378998; 

; 613187. 

2379005; 

; 613185, 

2379020; 

; 613142. 

2379072; 

; 613099. 

2379113; 

; 613063. 

2379127; 

; 612978. 

2379188; 

; 612963. 

2379226; 

; 612959. 

2379248; 

; 612945, 

2379277; 

; 612928. 

2379298; 

; 612876. 

2379327; 

; 612770. 

2379350; 

; 612758. 

2379364; 

; 612748. 

2379390; 

; 612700, 

2379424; 

; 612663. 

2379470; 

; 612600. 

2379563; 

; 612573, 

2379650; 

; 612517. 

2379716; 

; 612412. 

2379753; 

; 612387, 

2379798; 

; 612386. 

2379928; 

; 612379. 

2379962; 

; 612367, 

2379981; 

; 612366. 

2379982; 

; 612328, 

2380018; 

; 612255, 

2380163; 

; 612248. 

2380233; 

; 612226, 

2380334; 

; 612224, 

2380337; 

; 612213. 

2380397; 

; 612218. 

2380420; 

; 612212. 

2380464; 

; 612202. 

2380507; 

; 612177. 

2380539; 

; 612086. 

2380625; 

; 612046. 

2380669; 

; 612016. 

2380686; 

; 611965, 

2380687; 

; 611941. 

2380693; 

;  611919. 

2380710; 

; 611889. 

2380825; 

; 611880. 

2380839; 

; 611812. 

2380892; 

; 611798. 

2380918; 

; 611815. 

2380943; 

; 611838, 

2380961; 

; 611851, 

2381022; 

; 611853, 

2381081; 

; 611879. 

2381119; 

; 611879. 

2381132; 

; 611858. 

2381155; 

;  611847. 

2381160; 

; 611828. 

2381178; 

; 611830. 

2381214; 

; 611854, 

2381250; 

; 611856. 

2381258; 

; 611855. 

2381266; 

: 611848. 

2381285; 

613232. 
613199. 
613172. 
613147. 
613146. 
613145. 
613145. 
613159. 
613187, 
613185, 
613171. 
613115, 
613098, 
612997, 
612969, 
612959, 
612945, 
612929, 
612905, 
612840, 
612764, 
612748, 
612725, 
612683, 
612619, 
612586, 
612555, 
612495, 
612397, 
612388, 
612379. 
612375. 
612366, 
612353, 
612262, 
612249, 
612234, 
612225, 
612211, 
612218, 
612215, 
612202. 
612197. 
612112. 
612073. 
612046. 
611992. 
611955. 
611927, 
611905, 
611889, 
611856, 
611799, 
611800, 
611838, 
611848. 
611848. 
611879, 
611879, 
611868, 
611857, 
611837, 
611825, 
611838, 
611854, 
611855, 
611849, 
611848, 


2381286 
2381363 
2381424 
2381426 
2381514 
2381618 
23816B9 
2381681 
2381700 
2381774 
2381810 
2381882 
2381915 
2381923 
2381978 
2382013 
2382058 
2382225 
2382279 
2382360 
2382455 
2382512 
2382588 
2382605 
2382653 
2382684 
2382705 
2382707 
2382707 
2382706 
2382684 
2383822 
2383940 
2384020 
2384040 
2384064 
2384082 
2384120 
2384172 
2384233 
2384302 
2384356 
2384382 
2384476 
2384489 
2384524 
2384584 
2384667 
2384681 
2384695 
2384704 
2384703 
2384696 
2384690 
2384675 
2384675 
2384713 
2384838 
2384941 
2384959 
2384969 
2384987 
2384993 
2384956 
2384942 
2384953 
2385014 
2385180 


611828 
611765 
611733 
611737 
611746 
611748 
611736 
611727 
611673 
611666 
611702 
611712 
611712 
611687 
611695 
611702 
611694 
611701 
611699 
611693 
611698 
611805 
611844 
611850 
611896 
611903 
611903 
611901 
611900 
611892 
611795 
611567 
611561 
611536 
611515 
61146d 
611404 
611393 
611413 
611428 
611435 
611429 
611394 
611374 
611358 
611326 
611257 
611245 
611224 
611203 
611192 
611165 
611082 
611065 
611046 
611028 
610994 
610976 
610973 
610965 
610934 
610909 
610888 
610809 
610766 
610709 
610679 
610616 


, 2381312 
, 2381383 
, 2381424 
, 2381446 
, 2381550 
, 2381619 
,  2381680 
,  2381699 
,2381758 
,2381794 
,  2381865 
, 2381883 
, 2381916 
, 2381955 
, 2381990 
,  2382014 
, 2382120 
, 2382278 
, 2382320 
, 2382433 
, 2382473 
, 2382557 
, 2382604 
,  2382621 
,  2382683 
,  2382704 
,  2382706 
,  2382707 
. 2382706 
.  2382686 
,  2383056 
,  2383939 
,  2383949 
.  2384020 
,  2384051 
,  2384078 
,  2384097 
, 2384150 
,  2384204 
,  2384263 
, 2384321 
, 2384357 
, 2384464 
, 2384488 
,  2384501 
,  2384536 
, 2384667 
, 2384680 
, 2384695 
, 2384703 
, 2384704 
, 2384698 
, 2384690 
, 2384682 
, 2384674 
, 2384688 
, 2384778 
, 2384927 
, 2384942 
, 2384960 
, 2384987 
, 2384993 
. 2384986 
, 2384945 
, 2384942 
,  2384995 
, 2385041 
,  2385205 


611784, 

2385215 

610606, 

2385216 

610598. 

611734, 

2385220 

, 610558, 

2385236 

610543, 

611730, 

2385248 

610533, 

2385266 

610516, 

611745, 

2385329 

, 610509, 

2385341 

610509^ 

611748, 

2385342 

610497, 

2385351 

,610496, 

611739, 

2385351 

,610454, 

2385362 

610440, 

611736, 

2385362 

, 610394, 

2385362 

,610370, 

611727, 

2385370 

; 610333, 

2385392 

,610292. 

611666, 

2385406 

; 610280, 

2385413 

.610261, 

611670, 

2385429 

; 610248, 

2385449 

.610237. 

611712, 

2385473 

; 610222, 

2385512 

,610222, 

611712, 

2385513 

; 610214, 

2385522 

, 610206. 

611710, 

2385531 

; 610206, 

2385532 

,610187, 

611687, 

2385540 

; 610166, 

2385544 

; 610134. 

611762, 

2385558 

; 610129 

2385561 

; 610122, 

611700, 

2385580 

; 610119 

2385604 

; 610119, 

611695, 

2385605 

; 610112 

2385620 

; 610111. 

611701, 

2385621 

;  610093 

2385637 

; 610078. 

611695, 

2385652 

; 610077 

2385659 

; 610090. 

611692, 

2385687 

; 610097 

2385698 

; 610098, 

611744, 

2385699 

; 610098 

2385700 

; 610097, 

611831, 

2385705 

; 610097 

2385706 

; 610081. 

611844, 

2385734 

; 610054 

2385762 

; 610039, 

611874, 

2385790 

; 610028 

2385816 

; 610024, 

611896, 

2385839 

; 610027 

2385873 

; 610035. 

611903, 

2385901 

: 610035, 

2385902 

; 610035. 

611902, 

2385943 

; 610035 

2385944 

;  610029, 

611900, 

2385956 

; 610029 

2385957 

;  610003, 

611899, 

2385991 

; 609994 

2386004 

; 609993, 

611891, 

2386004 

; 609993 

2386005 

:  609971. 

611597, 

2386017 

; 609955 

2386025 

; 609948, 

611567, 

2386031 

; 609929, 

2386085 

; 609909. 

611537, 

2386112 

; 609908, 

2386113 

; 609898. 

611525, 

2386121 

; 609887 

2386134 

; 609883, 

611495, 

2386146 

;  609884. 

2386168 

, 609879, 

611430, 

2386204 

; 609884, 

2386223 

. 609905, 

611396, 

2386254 

;  609905. 

2386255 

. 609909. 

611397, 

2386278 

, 609909, 

2386279 

. 609907, 

611422, 

2386291 

,609881. 

2386354 

. 609880, 

611435, 

2386355 

609858, 

2386384 

, 609834. 

611429, 

2386404 

. 609797, 

2386443 

. 609790. 

611417, 

2386450 

, 609769, 

2386468 

609748. 

611387, 

2386495 

609737, 

2386524 

609719. 

611374, 

2386644 

609711. 

2386719 

609711, 

611334, 

2386720 

609705, 

2386737 

609704. 

611302, 

2386737 

609704, 

2386738 

609693, 

611256. 

2386745 

609692, 

2386745 

609595, 

611244, 

2386759 

609570, 

2386766 

609560, 

611223. 

2386772 

609536. 

2386797 

6094«1, 

611202. 

2386863 

609461, 

2386894 

609449, 

611191. 

2386918 

609439, 

2386933 

609438, 

611119.   - 

2386934 

609425, 

2386943 

609379, 

611081, 

2386966 

609323, 

2387005 

609308, 

611058, 

2387012 

609269, 

2387020 

609248, 

611039, 

2387021 

609184, 

2387014 

609134. 

611014, 

2387001 

609078, 

2386982 

609074, 

610981, 

2386984 

609062, 

2387000 

609048. 

610973. 

2387031 

609047, 

2387032 

609025. 

610965, 

2387051 

609024. 

2387051 

608989, 

610957, 

2387068 

608988, 

2387068 

608975, 

610933, 

2387068 

608974, 

2387068 

608905, 

610908, 

2387055 

608862, 

2387042 

608856, 

610839, 

2387043 

608849, 

2387049 

608810, 

610780, 

2387121 

608794, 

2387150 

608776, 

610749, 

2387175 

608736. 

2387223 

608719, 

610692, 

2387246, 

608718, 

2387246, 

608718, 

610630, 

2387247, 

608693, 

2387265, 

608643, 

610606, 

2387281; 

608604, 

2387303; 

608558, 

36324 
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2387325: 608497, 
2387362: 608459, 
2387369: 608435, 
2387371:  608410, 
2387354; 608355, 
2387351:608316, 
2387366:  608294, 
2387413: 608300, 
2387471:608298, 
2387473: 608289, 
2387489: 608234, 
2387506:  608223, 
2387572: 608232. 
2387590: 608252, 
2387627: 608267, 
2387642:  608275, 
2387671:608273, 
2387739;  608257, 
2387774;  608270, 
2387812:  608274, 
2387851:  608254, 


2387362:  608496, 
2387369: 608458, 
2387371:608434, 
2387366:  608377, 
2387351: 608336, 
2387358: 608308, 
2387395:  608292, 
2387459:  608299, 
2387472:  608298, 
2387479;  608252, 
2387501:  608228. 
2387520:  608230, 
2387576; 608238, 
2387607; 608267, 
2387628;  608272, 
2387670; 608275, 
2387689; 608258, 
2387765;  608259, 
2387794:  608274, 
2387813; 608254, 
2387852;  608227, 


2387885;  608190.  2387914;  608165.  2388476;  609165,  2388148;  609953, 

2387924;  608146, 2387938;  608143,  2387458;  610314,  2386966;  610117, 

2387944;  608141,  2387956;  606156,  2386801;  610544,  2386670; 610905, 

2388000;  608156,  2388001;  608156,  2386243;  611496, 2384897; 612252, 

2388002; 608152.  2388015;  608129,  2383584; 612383, 2382500;  612055, 

2388052; 608116.  2388066;  608100.  2381975;  612252.  2381581;  612252. 

2388105; 608092.  2388136;  608092.  2381023; 612678,  2380826;  612514, 

2388137; 608082,  2388155;  608034,  2380136; 612908.  2379512;  613138. 

2388210; 608029.  2388227;  608037.  2379644; 613499,  2379118;  613434, 

2388262; 608037,  2388263;  608034.  2378954; 613663.  2378691;  613828. 

2388274; 608017,  2388312;  608011,  2378232; 614057, 2376853;  613893, 

2388328; 608011,  2388329;  607997,  2376196; 613598,  2375999;  612843, 

2388340; 607987,  2388344;  607980,  2376098;  613434,  2376459;  612613, 

2388349; 607975,  2388357;  607973,  2376360;  613040,  2376754;  612350. 

2388367;  607974.  2388406;  607974.  2376459; 611825. 2376951;  612449. 

2388407: 607972,  2388420;  607965,  2377083;  613040,  2377411;  612383, 

2388446;  607964,  2388447;  607956,  2377312; 611339,  2377581;  611385, 

2388457; 607956,  2388458;  607898,  2377588;  611439,  2377593;  611444, 

2388494; 607897, 2388494;  607887,  2377584; 611472,  2377585;  611503, 

2388497;  607865,  2388499;  607857,  2377590;  return  to  starting  point. 

2388502;  607917,  2388542;  608246,  (ii)  Note:  Map  240  follows: 
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Map  240  VaLt  20 -Myrsinejuddii- 

a 

■.';•■-      V.-;— •■■■'.      •'•'■•"■""    .■••■■•■' YRV"''""'-"^''-^''      ^X 

\ 

1 

xV'^Cl^^C^             ">y"^- -i-^-:/'  "|j^^?/\^""""  :--.\         KuHmPoM 

1               V     ^t'          '^k~^? ..  .\.'^'^'  '=^-''  ■■V-3s^-^:^fe..-.         >^   Kaniohe  Bay    '    A--,.^_X^ 

>^T 

[      ]  Critical  Habitat  Unit  20               ?      1      T      '  ***" 

A  iJ 

N 

'X 

mill    Critiral  Habitat  for                     «    '    ^   j  kuo«««i 

^ 

y 

nfyrsmejudan  -  a 
Elevation  (SOO-ft  contours) 
/\/  Major  Road 
/\/  Coastline 

£^ 

h 

1 

(241)  Oahu  20— Phlegmariunis  2377728; 

nutans— a  (1,624  ha;  4,014  ac)  2377738; 

(i)  Unit  consists  of  the  following  518  2377752; 

boundary  points:  Start  at  612247,  2377754; 

2377695:  612255,  2377697;  612402,  2377784; 

2377690;  612402,  2377689;  612403.  2377881; 

2377685:  612432. 2377673; 612468.  2377977; 

2377676:612482.2377684:612483.  2377978; 

2377688;  612505,  2377688;  612575,  2377988; 

2377698;  612596,  2377708;  612604,  2377976; 

2377703;  612630,  2377702;  612668,  2378068; 

2377720;  612688.  2377749;  612686.  2378093; 

2377751;  612705.  2377757; 612764.  2378091; 

2377738;  612765.  2377738;  612794.  2378095; 

2377742;  612814.  2377728;  612853,  2378117; 

2377742;  612870. 2377747;  613040,  2378143; 

2377760; 613059. 2377772;  613059,  2378212; 

2377774;  613085,  2377777;  613154,  2378238; 

2377768; 613224. 2377738;  613264,  2378292; 


613265, 
613336, 
613368, 
613415, 
613454, 
613497, 
613555, 
613675, 
613721, 
613762, 
613764, 
613753, 
613747, 
613718, 
613711. 
613660. 
613593, 
613583, 
613583, 


2377728; 
2377738; 
2377747; 
2377755; 
2377825; 
2377929; 
2377987; 
2377978; 
2377976; 
2378001; 
2378090; 
2378093; 
2378094; 
2378106; 
2378118; 
2378168; 
2378224; 
2378253; 
2378328; 


613335, 
613359, 
613413, 
613449, 
613460, 
613554, 
613674, 
613694, 
613733, 
613771, 
613757. 
613751, 
613746, 
613711. 
613691, 
613602, 
613586. 
613583, 
613583. 


2378329; 
2378357; 
2378400; 
2378444; 
2378464; 
2378499; 
2378562; 
2378641; 
2378749; 
2378759; 
2378764; 
2378778; 
2378819; 
2378859; 
2378860; 
2378861; 
2378862; 
2378951; 
2379004; 


613568, 
613556, 
613517, 
613462, 
613447, 
613386, 
613346, 
613265, 
613247, 
613231, 
613199, 
613172, 
613152, 
613147, 
613145, 
613146, 
613144. 
613185. 
613187. 


237'8356; 
2378372; 
2378408; 
2378463: 
2378478; 
2378532; 
2378613; 
2378728: 
2378750; 
2378759; 
2378769; 
2378818; 
2378848; 
2378860; 
2378860; 
2378862; 
2378873; 
2378998; 
2379005; 


613568. 
613524. 
613476. 
613462. 
613424. 
613364. 
613330. 
613248. 
613232, 
613213, 
613190, 
613172, 
613147, 
613146, 
613145, 
613145. 
613159. 
613187. 
613185. 
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2379019 

2379040 

2379100 

2379113 

2379166 

2379215 

2379247 

2379276 

2379297 

2379314 

2379337 

2379355 

2379389 

2379410 

2379441 

2379529 

2379618 

2379679 

2379729 

2379761 

2379851 

2379928 

2379962 

2379981 

2379982 

2380018 

2380163 

2380233 

2380334 

2380367 

2380419 

2380452 

2380506 

2380516 

2380593 

2380644 

2380670 

2380690 

2380689 

2380702 

2380743 

2380826 

2380862 

2380905 

2380925 

2380960; 

2380980 

2381067 

2381118 

2381131 

2381149 

2381155 

2381167 

2381193 

2381223 

2381251 

2381265 

2381286 

2381363 

2381424 

2381426 

2381514 

2381618 

2381669 

2381681 

2381700 

2381774 

2381810 


613185. 2379020 
613142.  2379072 
613099.2379113 
613063.2379127 
612978.  2379188 
612963. 2379226 
612959. 2379248 
612945.  2379277 
612928.  2379298 
612876. 2379327 
612770.  2379350 
612758.  2379364 
612748.  2379390 
612700.  2379424 
612663.  2379470 
612600,  2379563 
612573.  2379650 
612517.  2379716 
612412.2379753 

612387.  2379798 

612388,  2379852 
612379.2379961 
612375.  2379970 
612366,  2379981 
612353.  2379991 
612262.  2380145 
612249.  2380199 
612234,  2380304 
612224.  2380337 
612213.  2380397 
612218.  2380420 
612212. 2380464 
612202.  2380507 
612177. 2380539 
612086.  2380625 
612046.  2380669 
612016.  2380686 
611965.2380687 
611941.  2380693 
611919,2380710 
611889,2380825 
611880.2380839 
611812. 2380892 
611798.  2380918 
611815. 2380943 
611838.  2380961 
611851. 2381022 
611853.2381081 
611879.2381119 
611879.2381132 
611858.2381155 
611847. 2381160 
611828.2381178 
611830.2381214 
611854.2381250 
611856.2381258 
611849. 2381285 
611828.  2381312 
611765. 2381383 
611733. 2381424 
611737.2381446 
611746.2381550 
611748,  2381619 
611736. 2381680 
611727. 2381699 
611673.2381758 
611666.2381794 
611702,2381865 


613171.  2381882:611712. 2381883:611712.  2387051:608989,2387068 

613115,  2381915:611712.  2381916:611710,  2387068:608975,2387068 

613098,  2381923:611687,2381955:611687,  2387068:608905,2387055 

612997,  2381978:611695.2381990:611702,  2387042:608856,2387043 

612969,  2382013:611702,2382014:611700,  2387049:608810,2387121 

612959,  2382058:611694,2382120:611695,  2387150:608794,2387151 

612945.  2382225:611701,2382278:611701,  2387175:608736,2387223 

612929.  2382279:611699.2382320:611697.  2387246:608718.2387246 

612905,  2382339:611722.2382329:611752,  2387247:608693.2387265 

612840,  2382479:611931.2382659:612029,  2387281:608604.2387303 

612764.  2382853:612029.2383033:612029,  2387325:608497.2387362 

612748,  2383265:612074.2383438:612171,  2387362:608459.2387369 

612725.  2383602:612231.2383760:612186.  2387369:608435.2387371 

612683.  2383909:611976.2384164:611729,  2387371:608410,2387366 

612619,  2384584:611624,2384741:611652,  2387354:608355,2387351 

612586,  2384737; 611227,  2385310:  611018,  2387351; 608316,  2387358 

612555,  2385490:  610538,  2385497;  610367.  2387366;  608294,  2387395 

612495,  2385372;  610333,  2385392;  610292.  2387413; 608300, 2387459 

612397,  2385406: 610280,  2385413;  610261,  2387471;  608298, 2387472 

612388,  2385429;  610248,  2385449;  610237.  2387473;  608289, 2387479 

612386,  2385473;  610222,  2385512;  610222.  2387489;  608234,  2387501 

612379,  2385513:610214,2385522:610206.  2387506:608223,2387520 

612367,  2385531:610206.2385532:610187,  2387572:608232.2387576 

612366,  2385540:610166,2385544:610134,  2387590:608252,2387607 

612328,  2385558;  610129,  2385561;  610122,  2387627; 608267. 2387628 

612255.  2385580:610119.2385604:610119,  2387642:608275.2387670 

612248.  2385605:610112.2385620:610111,  2387671;  608274, 2387677 

612226,  2385621:610093,2385637:610078.  2387729:608673,2387954 

612211.  2385652:610077,2385659:610090.  2388096:609475,2388141 

612218,  2385687;  610097,  2385698;  610098,  2387984;  610396, 2387812 

612215.  2385699;  610098.  2385700;  610097,  2387602:611355.2387302 

612202.  2385705:610097.2385706:610081.  2387093:612066,2386950 

612197,  2385734:610054.2385762:610039.  2386845:612164.2386741 

612112.  2385790:610028.2385816:610024.  2386613:612164.2386441 

612073.  2385839:610027,2385873:610035.  2386276:612186,2386082 

612046.  2385901:610035.2385902:610035.  2385992:612433.2385827 

611992.  2385943:610035.2385944:610029.  2385780:612456.2385849 

611955.  2385956:610029.2385957:610003.  2385782:612710.2385759 

611927.  2385991:609994.2386004:609993.  2385700:612965,2385610 

611905.  2386004:609993.2386005:609971.  2385340:612890.2385010 

611889.  2386017:609955.2386025:609948.  2384823:612755.2384613 

611856.  2386031:609929.2386085:609909.  2384329:612695,2384044 

611799,  2386112:609898,2386121:609887,  2383685:612815,2383497 

611800,  2386134:609883,2386146:609884,  2383318:612576,2382996 
611838,  2386168:609879,2386204:609884,  2382726:612321,2382426 
611848,  2386223:609905,2386254:609905,  2382209:612164,2381767 
611848,  2386255:609909.2386278:609909,  2381453:612291,2381153 
611879,  2386279:609907,2386291:609881,  2380719:612486,2380501 
61 1879,  2386354;  609880,  2386355;  609858,  2380134;  612815,  2379940 
611868,  2386384:609834,2386404:609797,  2379775:612987,2379618 

611857,  2386443:609790,2386450:609769,  2379498:613362,2379296 

611837,  2386468:609748,2386495:609737,  2379071:613542,2378876 
611825,  2386524:609719,2386644:609711,  2378749:613954,2378644 

611838,  2386719:609711,2386720:609705,  2378588:613976.2378636 

611854,  2386737:609704,2386737:609704.  2378337:614613.2378157 

61 1855.  2386738; 609693. 2386745: 609692.  2377790;  614845.  2377580 
611848.  2386745:609595.2386759:609570.  ,2377423:615025.2377228 
611784.  2386766:609560.2386772:609536,  2377034:615070,2376854 
611734,  2386797:609481,2386863:609461.  2376741',  615220,  2376562 
611730,  2386894:609449,2386918:609449,  2376352; 615392, 2376150 
61 1 745,  2386919;  609439,  2386933;  609438,  2376105;  615070,  2375992 
611748,  2386934:609425,2386943:609379,  2375933:614673,2375835 
611739.  2386966:609323.2387005:609308,  2375820:614313,2375775 
611736.  2387012:609269,2387020:609248.  2375726:614103.2375700 
611727.  2387021:609184,2387014:609134.  2375655:613789.2375678 
611666.  2387001:609078.2386982:609074.  2375738:613070.2376389 
611670,  2386984:609062.2387000:609048,  2376966:612306.2377266 
611712,  2387031:609047,2387032:609025.  2377580;  612103. 2377583 


608988, 

608974, 

608862, 

608849. 

608794. 

608776. 

608719, 

608718, 

608643, 

608558, 

608496. 

608458. 

608434, 

608377. 

608336. 

608308, 

608292, 

608299, 

608298. 

608252. 

608228. 

608230. 

608238. 

608267, 

608272, 

608275, 

608306, 

608988, 

610074. 

610793. 

611827. 

612149. 

612164. 

612164. 

612313. 

612439. 

612605, 

612748, 

612987, 

612860, 

612673, 

612815, 

612695, 

612456, 

612276, 

612253, 

612433, 

612673, 

612890, 

613242, 

613467, 

613639, 

613987, 

614575, 

614748, 

614965, 

615070, 

615077. 

615354, 

615369, 

614860, 

614515, 

614143, 

613969, 

613587, 

612576, 

612089, 

612103. 
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2377584: 612166, 2377617;  612168, 


2377619;  612247.  2377687;  return  to 
stalling  point. 


(ii)  Note:  Map  241  follows: 


Map  241  Unit  20 -Phlegmariurusnuuuts- a 


Critical  Habitat  for 
Phlegmariurus  nutans  -  a 

Elevation  (500-ft.  contours) 
Major  Road 


/X/  Coastline 


(242)  Oahu  20— PhvUostegia  hirsuta—d 
(1,005  ha;  2.483  ac) 

(i)  Unit  consists  of  the  following  365 
boundary  points:  Start  at  608181, 
2387918;  608609,  2387992;  609066, 
2387923; 609648, 2387838;  610294, 
2387723; 610699,  2387638:  611287, 
2387529: 611887. 2387381:  612047. 
2387289; 612218, 2387158; 612275, 
2387009; 612218, 2386810; 612138, 
2386495: 612077, 2386335:  612081, 
2386336; 612173, 2386170;  612258, 
2386084; 612418. 2385987;  612561, 
2385919; 612607,  2385873;  612607, 
2385791;  612489,  2383611;  612441, 


2383240; 
2382778; 
2382349: 
2382264: 
2381847: 
2381550; 
2381312; 
2381265: 
2381285: 
2381286; 
2381363; 
2381424; 
2381426; 
2381514: 
2381618; 


612407, 
612235, 
612121, 
612030, 
611990, 
612121, 
611855, 
611855, 
61M48. 
611828. 
611765, 
611733, 
611737, 
611746, 
611748, 


2383075; 
2382526; 
2382349: 
2382069: 
2381692; 
2381395: 
2381263; 
2381266; 
2381285: 
2381312; 
2381383; 
2381424; 
2381446; 
2381550; 
2381619; 


612333, 
612127, 
612098. 
612001. 
612041, 
612156, 
611855. 
611849. 
611848. 
611784. 
611734, 
611730, 
611745, 
611748, 
611739, 


2381669: 
2381681: 
2381700: 
2381758; 
2381794: 
2381865: 
2381883; 
2381916; 
238*1955: 
2381990; 
2382014: 
2382120; 
2382278; 
2382320; 
2382433; 


611736, 
611727, 
611726, 
611666. 
611670. 
611712. 
611712. 
611710, 
611687. 
611702, 
611700, 
611695. 
611701, 
611695. 
611692, 


2381680 
2381699 
2381700: 
2381774: 
2381810: 
2.381882; 
2381913: 
2381923: 
2381978: 
2382013; 
2382058; 
2382225: 
2382279: 
2382360: 
2382455: 


611736. 
611727, 
611673, 
611666, 
611702. 
611712. 
61171-2, 
611687, 
611695, 
611702. 
611694. 
611701, 
611699, 
611693, 
611698, 
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2382473 

2382557 

2382604 

2382621 

2382683 

2382704 

2382706 

2382707 

2382706 

2382686 

2383056; 

2383939: 

2383949: 

2384020: 

2384051: 

2384078: 

2384097: 

2384150: 

2384204: 

2384263: 

2384321: 

2384357: 

2384464: 

2384488: 

2384501: 

2384536: 

2384667; 

2384680: 

2384695: 

2384703; 

2384704: 

2384698: 

2384696; 

2384690; 

2384681: 

2384674: 

2384688; 

2384778; 

2384927; 

2384942: 

2384960; 

2384970: 

2384987; 

2384993; 

2384956; 

2384942; 

2384953; 

2385014; 


:  611744 

611831 

611844 

;  611874 

611896 

611903 

611902 

;  611900 

;  611899 

;  611891 

611597. 

611567. 

611537. 

611525. 

611495. 

611430. 

611396. 

611397. 

611422. 

611435. 

611429. 

611417. 

611387, 

611374. 

611334. 

611302. 

611256. 

611244. 

611223. 

611202. 

611191. 

611119. 

611082. 

611065. 

611058. 

611039. 

611014. 

610981. 

610973. 

610965. 

610957. 

610934. 

610909. 

610888, 

610809. 

610766. 

610709. 

610679, 


. 2382512 

, 2382588 

.  2382605 

.  2382653 

.  2382684 

,  2382705 

2382707 

2382707 

2382706 

.  2382684 

2383822; 

2383940; 

2384020; 

2384040; 

2384064; 

2384082; 

2384120; 

2384172; 

2384233; 

2384302; 

2384356: 

2384382: 

2384476; 

2384489; 

2384524; 

2384584; 

2384667; 

2384681; 

2384695: 

2384704; 

2384703; 

2384696; 

2384690: 

2384682; 

2384675; 

2384675; 

2384713; 

2384838; 

2384941; 

2384959: 

2384969; 

2384987; 

2384993; 

2384986; 

2384945: 

2384942: 

2384995; 

2385041; 


611805. 
; 611844. 
611850. 
611896. 
611903. 
; 611903. 
; 611901. 
: 611900, 
611892. 
: 611795. 
; 611567. 
611561. 
611536. 
611515. 
611460. 
611404. 
611393. 
611413. 
611428. 
611435. 
611429. 
611394. 
611374. 
611358. 
611326. 
611257. 
611245. 
611224. 
611203. 
611192. 
611165. 
611118. 
611081. 
611064. 
611046. 
611028. 
610994. 
610976. 
610973. 
610965. 
610957. 
610933. 
610908. 
610839. 
610780. 
610749. 
610692. 
610630, 


2385180 

2385215 

2385220 

2385248 

2385329 

2385342 

2385351 

2385362; 

2385362; 

2385392; 

2385413; 

2385449: 

2385512: 

2385522; 

2385532; 

2385544: 

2385561: 

2385604; 

2385620; 

2385637; 

2385659: 

2385698: 

2385700; 

2385706; 

2385762; 

2385816; 

2385873; 

2385902; 

2385944; 

2385957: 

2386004; 

2386005; 

2386025; 

2386085: 

2386113; 

2386134; 

2386168; 

2386223; 

2386255; 

2386279; 

2386354: 

2386384: 

2386443; 

2386450; 

2386495; 

2386644; 

2386720; 

2386737: 


;  610616.  2385205 

;  610606.  2385216 

; 610558. 2385236 

610533.  2385266 

; 610509. 2385341 

; 610508.  2385342 

; 610496.  2385351 

610440.  2385362; 

610370,  2385370; 

610292.  2385406; 

610261.2385429; 

610237.2385473; 

610222.2385513; 

610206. 2385531; 

610187.  2385540; 

610134.2385558; 

610122.2385580; 

610119.2385605; 

610111.2385621; 

610078. 2385652; 

610090.  2385687: 

610098,  2385699: 

610097.  2385705; 

610081.2385734: 

610039,  2385790; 

610024.  2385839; 

610035.  2385901; 

610035.  2385943; 

610029. 2385956: 

610003.  2385991; 

609993.  2386004; 

609971. 2386017; 

609948.2386031: 

609909.2386112; 

609898.2386121; 

609883,  2386146; 

609879. 2386204; 

609905.  2386254; 

609909.  2386278; 

609907.2386291; 

609880. 2386355; 

609834.  2386404; 

609797. 2386444; 

609769.  2386468; 

609737.  2386524; 

609711.2386719; 

609705.  2386737; 

609704,  2386738; 


: 610606, 
; 610598. 
; 610543. 
610516. 
: 610509. , 
;  610497. 
; 610454. 
610394. 
610333, 
610280. 
610248. 
610222. 
610214, 
610206. 
610166, 
610129. 
610119. 
610112, 
610093, 
610077. 
610097. 
610098, 
610097, 
610054, 
610028, 
610027, 
610035, 
610035, 
610029. 
609994. 
609993. 
609955, 
609929, 
609908, 
609887, 
609884. 
609884, 
609905. 
609909, 
609881, 
609858. 
609797, 
609790, 
609748, 
609719, 
609711, 
609704. 
609693, 


2386745; 609692,  2386745;  609595, 
2386759;  609570,  2386766;  609560, 
2386772; 609536, 2386797;  609481, 
2386863;  609461.  2386894;  609449, 
2386918;  609449,  2386919;  609439, 
2386933;  609438,  2386934;  609425. 
2386943; 609379. 2386966;  609323, 
2387005: 609308.  2387012;  609269, 
2387020; 609248, 2387021;  609184, 
2387014; 609134.  2387001;  609078. 
2386982; 609074. 2386984;  609062. 
2387000;  609048,  2387031;  609047, 
2387032;  609025.  2387051;  609024, 
2387051; 608989.  2387068;  608988. 
2387068; 608975. 2387068; 608974, 
2387068;  608905.  2387055;  608862. 
2387042;  608856.  2387043;  608849. 
2387049; 608810. 2387121;  608794. 
2387150;  608794.  2387151;  608776. 
2387175: 608736. 2387223;  608719. 
2387246;  608718.  2387246;  608718. 
2387247: 608693. 2387265; 608692. 
2387265; 608643. 2387281:  608604. 
2387303;  608558.  2387325;  608497. 
2387362;  608496.  2387362;  608459. 
2387369: 608458.  2387369;  608435. 
2387371; 608434.  2387371;  608410. 
2387366; 608377.  2387354;  608355. 
2387351; 608336.  2387351;  608316. 
2387358; 608308. 2387366; 608294. 
2387395:  608292.  2387413;  608300. 
2387459; 608299.  2387471;  608298. 
2387472; 608298.  2387473;  608289. 
2387479; 608252.  2387489;  608234. 
2387501; 608228. 2387506;  608223. 
2387520; 608230, 2387572;  608232. 
2387576; 608238. 2387590;  608252. 
2387607: 608267. 2387627; 608267, 
2387628; 608272.  2387642;  608275. 
2387670; 608275. 2387671;  608273, 
2387689; 608258, 2387739;  608257, 
2387765; 608259. 2387774;  608270, 
2387794; 608274,  2387812;  608274, 
2387813; 608254, 2387851;  608254, 
2387852; 608227.  2387885;  608190, 
2387914;  return  to  starting  point. 

(ii)  Note:  Map  242  follows: 


■kMiiMMiiai 
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Map  242  l}^  20 -Pkylhsiegiahirsuta-d 


Critical  Habitat  Unit  20 

MW   Critical  Habitat  for 

Phyllostegia  hirsuta  -  d 

Elevation  (500-ft.  contours) 
/V  Major  Road 
/\/  Coastline 


(243)  Oahu  2(y— Phyllostegia 
parviflora — d  (1.430  ha;  3,534  ac) 

(i)  Unit  consists  of  the  following  536 
boundary  points:  Start  at  613555. 
2377987; 613674. 2377978;  613675, 
2377978:613694,2377988:613721. 
2377976; 613733, 2377976;  613762, 
2378001; 613771, 2378068;  613764, 
2378090; 613757,  2378093;  613753. 
2378093; 613751. 2378091;  613747, 
2378094;  613746,  2378095;  613718, 
2378106; 613711, 2378117;  613691, 
2378143;  613660,  2378168;  613602. 
2378212; 613593. 2378224;  613586, 
2378238; 613583, 2378253; 613583, 
2378292:613583,2378328:613583. 
2378329;  613568.  2378356;  613568, 
2378357; 613556, 2378372;  613524, 


2378400; 
2378444; 
2378464; 
2378493; 
2378569; 
2378641; 
2378749; 
2378759: 
2378762; 
2378878; 
2378998; 
2379005; 
2379020; 
2379072; 
2379113; 
2379118; 
2379200; 
2379226; 


613517, 
613462, 
613447. 
613398. 
613346, 
613265. 
613247. 
613231. 
613169. 
613159. 
613187. 
613185. 
613171. 
613115. 
613098. 
613059. 
612969, 
612959, 


2378408; 
2378463; 
2378478: 
2378533; 
2378613; 
2378728; 
2378750; 
2378759; 
2378834; 
2378951; 
2379004; 
2379019; 
2379040; 
2379100; 
2379113; 
2379138; 
2379215; 
2379247; 


613476. 
613462. 
613431. 
613361, 
613330. 
613248, 
613232. 
613222, 
613145. 
613185. 
613187. 
613185. 
613142, 
613099, 
613085, 
612974, 
612963, 
612959. 


2379248: 
2379297: 
2379314; 
2379337; 
2379349; 
2379438; 
2379470; 
2379563; 
2379650; 
2379701: 
2379714; 
2379716; 
2379748; 
2379922: 
2379928; 
2379962: 
2379981: 
2379991; 


612945. 
612928. 
612876. 
612797. 
612726. 
612683. 
612619, 
612586. 
612555. 
612524, 
612518, 
612495. 
612396. 
612386. 
612379. 
612375. 
612366. 
612328, 


2379276: 
2379298: 
2379327; 
2379345; 
2379413: 
2379441: 
2379529: 
2379618: 
2379679; 
2379714: 
2379716: 
2379729: 
2379830: 
2379924: 
2379961; 
2379970; 
2379982: 
2380018; 


612929. 
612905. 
612840. 
612790. 
612686. 
612663. 
612600. 
612573. 
612532. 
612523. 
612517, 
612429. 
612387, 
612386. 
612379. 
612367. 
612353. 
612262, 
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2380145;  612255,  2380163;  612249. 
2380199;  612248. 2380233;  612234. 
2380304;  612226.  2380334;  612225. 
2380334;  612224,  2380337; 612211, 
2380367; 612213, 2380397; 612218. 
2380419; 612218, 2380420; 612215, 
2380452;  612212,  2380464;  612202, 
2380506;  612202,  2380507;  612197. 
2380516;  612177, 2380539; 612148, 
2380563; 612141, 2380574; 612075, 
2380646;  612066,  2380651;  612046, 
2380669;  612046.  2380670;  612016. 
2380686;  611999,  2380689;  611988, 
2380695;  611930,  2380710; 611911, 
2380727;  611905,  2380743;  611889, 
2380825;  611889,  2380826;  611880, 
2380839;  611856,  2380862;  611853, 
2380864;  611840,  2380904;  611842, 
2380969; 611848, 2380980; 611851, 
2381022; 611848, 2381067;  611853. 
2381081; 611879,  2381118;  611879, 
2381119; 611879,  2381131;  611879. 
2381132; 611868,  2381149;  611858, 
2381155; 611857. 2381155;  611847. 
2381160; 611837,  2381167;  611828, 
2381178; 611827,  2381184;  611830, 
2381214; 611838. 2381223;  611854, 
2381250; 611854.  2381251;  611856. 
2381258; 611855.  2381265;  611855. 
2381266: 611849.  2381285;  611848. 
2381285; 611848.  2381286;  611828. 
2381312;  611794.  2381351;  611777. 
2381381: 611739,  2381439;  611742. 
2381488; 611745.  2381514;  611746. 
2381550; 611748.  2381618;  611748. 
2381619;  611739.  2381669;  611736, 
2381680; 611736.  2381681:  611727, 
2381699:611727.  2381700:611694. 
2381735; 611700,  2381745;  611700. 
2381785; 611703, 2381785;  611703. 
2381866: 611712,  2381882:  611712, 
2381883: 611712.  2381915;  611712. 
2381916; 611710.  2381923;  611702. 
2381934; 611699.  2382004;  611702, 
2382013; 611702,  2382014:  611700. 
2382058: 611694.  2382114:  611694. 
2382127; 611695.  2382225;  611701. 
2382278; 611701, 2382279;  611699, 
2382320; 611697. 2382336; 611694. 
2382371:  611693.  2382433;  611692. 
2382455; 611698. 2382473: 611744. 
2382512; 611805, 2382557; 611831. 
2382588: 611844. 2382604; 611844, 
2382605; 611850. 2382621:  611874, 
2382653;  611896,  2382683:  611896, 
2382684:  611903,  2382704; 611903. 
2382705; 611903.  2382706: 611902. 
2382707: 611901.  2382707;  611900. 
2382707; 61 1900.  2382706;  61 1899. 
2382706; 61 1892, 2382686; 61 1891. 
2382684;  611871,  2382764; 611901, 
2382941;  611929,  2383224:  611969, 
2383422: 611980.  2383541;  611969. 
2383614: 611901,  2383750;  611856, 
2383829:  611816. 2383835;  611686, 
2383897; 611556, 2383970; 611552, 
2383974; 611537.  2384020:  611536, 
2384020;  611525,  2384040;  611515. 


2384051; 611495,  2384064;  611460. 
2384078; 611450, 2384080; 611426. 
2384106; 611409, 2384168; 611413. 
2384204; 611422, 2384233: 611428, 
2384263; 611435, 2384302; 611435, 
*  2384321;  611429,  2384356;  611429, 
2384357;  611426,  2384363;  611426. 
2384372; 611412, 2384397;  611394, 
2384464; 611387, 2384476;  611374. 
2384488;  611358,  2384501;  611349. 
2384509; 611311,  2384568;  611302, 
2384584;  611257,  2384667;  611256, 
2384667;  611245, 2384680; 611244, 
2384681; 611224, 2384695; 611223. 
2384695; 611203, 2384703;  611202. 
2384704; 611192,  2384704;  611191, 
2384703; 611165,  2384698;  611119. 
2384696; 611118,  2384696;  611093, 
2384692; 611011. 2384723;  610994, 
2384778; 610987,  2384811;  610985, 
2384830; 610979, 2384903;  610978. 
2384906; 610976.  2384927;  610973, 
2384941; 610973.  2384942;  610965, 
2384959; 610965,  2384960;  610957, 
2384969; 610957.  2384970;  610934, 
2384987; 610933.  2384987;  610909, 
2384993; 610908.  2384993;  610888, 
2384986: 610839,  2384956;  610809. 
2384945;  610780.  2384942;  610770. 
2384942: 610725, 2385016;  610645, 
2385136; 610630,  2385180;  610616, 
2385205; 610606.  2385215;  610606, 
2385216; 610598.  2385220;  610583. 
2385226; 610555.  2385265;  610518, 
2385321; 610516,  2385329;  610509, 
2385341; 610509. 2385342;  610508. 
2385342: 610500. 2385348; 610499. 
2385350; 610498.  2385350;  610497. 
2385351;  610496,  2385351;  610454, 
2385362: 610440, 2385362:  610394. 
2385362; 610370.  2385370:  610333. 
2385392: 610308,  2385401;  610233. 
2385503: 610222,  2385512:  610222, 
2385513; 610214. 2385522;  610206, 
2385531; 610206.  2385532;  610192. 
2385538; 610119. 2385602;  610119. 
2385604; 610119.  2385605;  610112. 
2385620; 610111. 2385621:  610093. 
2385637; 610078.  2385652:  610077. 
2385656; 610091.  2385656:  610084, 
2385675; 610090.  2385687:  610097, 
2385698; 610098.  2385699:  610098. 
2385700:  610097.  2385705;  610097. 
2385706;  610081.  2385734;  610054. 
2385762; 610046.  2385776;  610041.  • 
2385791; 610026,  2385854:  610027. 
2385873: 610035. 2385901;  610035, 
2385902: 610035.  2385943;  610035, 
2385944;  610029.  238.5956:  610029. 
2385957: 610003, 2385991:  609994, 
2386004;  609993, 2386004:  609993, 
2386005;  609971 .  238601 7:  609970. 
2386018:  609931.  2 3860H0:  609929, 
2386085; 609928. 2386087:  609928, 
2386238; 609908.  2386270:  609909. 
2386278: 609909. 2386279:  609907, 
2386291; 609881.  2386354:  609680, 
2386355; 609858.  2386384;  609834. 


2386404; 609797,  2386443;  609797. 
2386444;  609790,  2386450;  609769, 
2386468;  609748, 2386495;  609737. 
2386524;  609722,  2386625;  609724, 
2386696; 609713, 2386702;  609711, 
2386719; 609711, 2386720;  609705. 
2386737; 609704, 2386737; 609704, 
2386738;  609693, 2386745;  609692, 
2386745; 609616,  2386756;  609532, 
2386803;  609526, 2386877;  609481, 
2386956; 609315,  2387009;  609308, 
238T012; 609295,  2387015;  609215, 
2387041; 608972, 2387091;  608865, 
2387182; 608848, 2387368; 608836, 
2387668; 608859,  2387804;  608944, 
2388098;  609130,  2388256;  609453, 
2388364; 609832,  2388301;  610058, 
2388217; 610340, 2388030;  610408, 
2387793; 610663,  2387453;  610889, 
2387216; 611109,  2387041;  611302, 
2386848; 611737, 2386848;  611918, 
2386837; 612065,  2386730;  612121, 
2386645; 612116, 2386543;  612014, 
2386362; 611974,  2386204;  612071, 
2386113; 612218, 2386017;  612415, 
2385910: 612755.  2385791;  612851, 
2385701;  612777,  2385186;  612789. 
2385050; 612777.  2384813;  612772, 
2384655: 612868, 2384123;  612862, 
2383479; 612613, 2383043;  612381, 
2382563; 612240,  2382014;  612216, 
2381821; 612218,  2381822;  612212. 
2381787; 612206, 2381743;  612205, 
2381743: 612209, 2381731;  612209, 
2381729; 612211, 2381729;  612211. 
2381694;  612237,  2381535:  612280, 
2381361; 612332.  2381150;  612341, 
2381048; 612387, 2380988;  612448, 
2380938; 612573,  2380918;  612633. 
2380918;  612726,  2380947;  612784, 
2380941: 612796.  2380840;  612778, 
2380730; 612741.  2380559;  612691, 
2380388:  612709,  2380247;  612772, 
2380044;  612842,  2379905;  612911, 
2379798; 612958.  2379751:  613027. 
2379714: 613088.  2379688;  613184. 
2379662;  613244,  2379621;  613299, 
2379558; 613325,  2379500;  613340, 
2379407: 613404.  2379320;  613464. 
2379228; 613557,  2379126;  613597. 
2379060;  613679.  2378935;  613820, 
2378851; 613994. 2378799;  614090. 
2378782; 614217.  2378724;  614333, 
2378585; 614376, 2378472; 614423, 
2378414: 614483.  2378374;  614547. 
2378368; 614654, 2378408;  614732, 
2378434;  614776.  2378434:  614808. 
2378382: 614796,  2378307;  614729. 
2378139; 614640, 2377991;  614515. 
2377962; 614469, 2377928;  614341, 
2377879;  614226.  2377826:  614222. 
2377826:  614223.  2377823;  614226, 
2377824; 614232. 2377805;  614262, 
2377747; 614260.  2377747;  614295, 
2377693: 614365,  2377606:  614420. 
2377496; 614469. 2377375:  614535, 
2377297; 614640,  2377187;  614695. 
2377059; 614709, 2376961;  614683. 
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2376868; 614698,  2376781;  614715,  2375846;  614072.  2375922 

2376718; 614779.  2376642;  614781.  2376147; 613887,  2376501 

2376599; 614776.  2376527;  614776.  2376972; 613618,  2377259 

2376408; 614863.  2376283;  614920,  2377540; 613484, 2377656 

2376237; 614952.  2376191;  614912,  2377656;  613466,  2377685 

2375919;  614576.  2375867;  614136,  2377709;  613498,  2377803 


613959, 
613731, 
613554, 
613479, 
613447, 
613503, 


2377803;  613531,  2377881;  613547, 
2377971;  613554,  2377977;  return  to 
starting  point. 

(ii)  Note:  Map  243  follows: 


Map  243  Unit  20  -  Phyllostegia parviflora  -  d 


I       I  Critical  Habitat  Unit  20 

lllllll  Critical  Habitat  for 

Phyllostegia  parviflora  -  d 

Elevation  (500-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


3    Miles 


0      12      3   Kilomeim 


(244)  Oahu  20— Plantago  princeps—d  2374586;  613142,  2375258 

(992  ha;  2.450  ac)  2375422; 614663, 2376418 

2376331; 614709, 2376258 

(i)  Unit  consists  of  the  following  33  2376057;  614807.  2376056 

boundary  points:  Start  at  615847.  2375891;  614720,  2375618 

2370245; 615284, 2370964;  614778,  2375248;  614797,  2375024 

2371801:614350.  2372717:614019.  2374683; 614914.  2374352 

2373116; 613434,  2374148;  613308.  2373788;  615635,  2373603; 


613095. 
614715, 
614796, 
614827, 
614914. 
614797. 
615245, 
616073, 


2373466; 616453,  2373525;  616462, 
2373252; 616492, 2373077;  616628, 
2372765;  616647, 2372609; 616511, 
2372025; 616531, 2371607;  616940, 
2371110;  617144,  2370985;  616433, 
2370522;  return  to  starting  point. 

(ii)  Note:  Map  244  follows: 
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Map  244  Vnit  20  -  Planlago  princeps  -  d 


I       I  Cntical  Habitat  Unit  20 

llillll  Cntical  Habitat  for 

Plantago  princeps  -  d 

Elevation  (500-ft.  contours) 

/\/   Major  Road 

/\/  Coastline 


3   KilonMen 


(245)  Oahu  20 — Plantago  princeps — e 
(295  ha;  730  ac) 

(i)  Unit  consists  of  the  following  93 
boundary  points:  Start  at  617328, 
2371105;  617214,  2371162;  616969, 
2371396;  616855,  2371624;  616752, 
2371886; 616730,  2372217;  616758. 
2372348; 616832, 2372491;  616935, 
2372656; 616941.  2372742;  616747, 
2373067;  616781,  2373068;  616775, 
2373158; 616775,  2373266;  616764, 
2373386; 616724,  2373483;  616690, 
2373597;  616593,  2373734;  616479, 
2373745; 616217,  2373694;  615983. 
2373711; 615783.  2373773;  615595. 
2373887; 615447.  2373984;  615361. 
2374104;  615310.  2374258;  615230. 


2374355; 
2374537; 
2374839; 
2375073; 
2375301; 
2375455; 
2375672; 
2376054; 
2376208; 
2376327; 
2376538; 
2376726; 
2376601; 
2376379; 
2375911; 
2375575; 
2375358; 
2375056; 


615173. 
615076. 
615076. 
615190. 
615265. 
615099. 
615082. 
615196. 
615111. 
614900. 
615243, 
615250. 
615390, 
615413, 
615487, 
615829, 
615943. 
615481, 


2374406 
2374720 
2374948 
2375233 
2375370 
2375575 
2375888 
2376122 
2376282 
2376459 
2376787 
2376726 
2376493 
2376191; 
2375740; 
2375449 
2375233 
2374782; 


615088, 
615088, 
615105, 
615282, 
615168. 
615099. 
615145. 
615190. 
614997. 
614852. 
615253. 
615299, 
615441, 
615436, 
615641. 
615954. 
615686, 
615430, 


2374674;  615504,  2374475;  615715, 
2374275; 616057, 2374224;  616308, 
2374230; 616479.  2374292;  616690, 
2374355; 616866, 2374281;  616980, 
2373950; 617089, 2373471;  617187, 
2373089; 617203,  2373089;  617271, 
2373004;  617482,  2372958;  617647, 
2372947;  617790,  2372913;  617858, 
2372901;  617853,  2372821;  617767, 
2372776; 617590,  2372719;  617448, 
2372639; 617311, 2372616;  617146. 
2372525; 617003.  2372337;  616958. 
2372189; 617003,  2371921;  617106. 
2371687; 617220. 2371596;  617419. 
2371465; 617602. 2371362;  617717, 
2371359;  return  to  starting  point. 

(ii)  Note:  Map  245  follows: 
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Critical  Habitat  Unit  20 

Critical  Habitat  for 
Plantago  princeps  -  e 

Elevation  (500-ft.  contours) 


,A/  Major  Road 
/\/  Coastline 


(246)  Oahu  20 — Platanthera  holochila— 
a  (35  ha;  86  ac) 

(i)  Unit  consists  of  the  following  64 
boimdary  points:  Start  at  608249. 
2387857;  608319,  2387816;  608894, 
2387555; 609199,  2387341;  608944, 
2387062;  608905, 2387055;  608862, 
2387042;  608856,  2387043;  608849, 
2387049;  608810, 2387121;  608794, 
2387150;  608794,  2387151;  608776, 
2387175; 608736,  2387223;  608719, 
2387246; 608718,  2387246;  608718, 


2387247; 608693,  2387265;  608692.  2387489; 608234.  2387501;  608228, 

2387265;  608643,  2387281;  608604,  2387506;  608223,  2387520;  608230, 

2387303;  608603, 2387303; 608558,  2387572;  608232,  2387576;  608238, 

2387325;  608497.  2387362;  608496.  2387590;  608252, 2387607; 608267, 

2387362; 608459, 2387369; 608458,  2387627; 608267, 2387628; 608272, 

2387369; 608435,  2387371;  608434,  2387642;  608275,  2387670;  608275, 

2387371; 608410,  2387366;  608377,  2387671; 608273,  2387689;  608258, 

2387354; 608355,  2387351;  608336,  2387739; 608257, 2387765;  608259, 

2387351;  608316, 2387358; 608308,  2387774;  608270.  2387794;  608274, 

2387366; 608294,  2387395;  608292,  2387812; 608274,  2387813;  608254, 

2387413;  608300.  2387459;  608299.  2387851;  608254.  2387852;  return  to 

2387471;  608298.  2387472;  608298,  starting  point. 

2387473;  608289,  2387479;  608252,  (ii)  Note:  Map  246  follows: 
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Map  246  Unit  20  -  Platanthera  holochila  -  a 


Cntical  Habitat  for 
Plalanthera  holochila  -  a 


Elevation  (500-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 


0      12      3   KilonMlcn 


(247)  Oahu  ZO—Platanthefa  holochila 
b  (165  ha;  407  ac) 

(i)  Unit  consists  of  the  following  15 
boundary  points:  Start  at  614492, 


2377295;  614625, 
2376742;  614770, 
2376486; 614814. 
2376154:614881, 
2375554;  615003, 


2377208;  614686, 
2376592; 614740, 
2376331; 615019. 
2375865; 614931, 
2375471; 615053, 


2375377; 614929, 2375380;  614354, 
2375432; 613918,  2376130;  613435, 
2376741  ;.retum  to  starting  point, 
(ii)  Note:  Map  247  follows: 
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Map  247  Unit  20  -Platanthera  holochila  -  b 


Critical  Habitat  for 
Platanthera  holochila  -  b 

Elevation  (500-ft.  contours) 

Major  Road 

/\/  Coastline 


(248)  Oahu  20— Pteris  lidgatei—A  (1,232   2382918;  611844,  2382869;  611795, 

ha;  3,045  ac)  2383056;  611597,  2383822;  611567, 

(i)  Unit  consists  of  the  following  322  2383939;  611567,  2383940;  611561, 

boundary  points:  Start  at  607973,  2383949;  611537.  2384020;  611536, 

2388394;  608211,  2388424; 608644,  2384020;  611525, 2384040; 611515. 

2388424;  609046.  2388411;  609575,  2384051;  611495.  2384064;  611460, 

2388347; 609945, 2388296;  610416,  2384078;  611430,  2384082;  611404, 

2388239; 610824,  2388099;  611220,  2384097; 611396,  2384120;  611393. 

2387844; 611583.  2387595;  611889,  2384150; 611397,  2384172;  611413, 

2387334;  611946,  2387232;  612201,  2384204; 611422,  2384233;  611428, 

2387104;  612278,  2386970;  612405,  2384263; 611435,  2384302;  611435, 

2386817; 612679, 2386550;  612672,  2384321; 611429, 2384356;  611429, 

2386543; 612686, 2386543;  612864,  2384357; 611417,  2384382;  611394, 

2386352; 613011, 2386084;  613062,  2384464;  611387,  2384476;  611374, 

2385823;  613004, 2385523;  612915,  2384488; 611374. 2384489; 611358. 

2385294; 612832,  2384975;  612750.  2384501; 611334.  2384524;  611326. 

2384688; 612730.  2384542;  612641.  2384536; 611302.  2384584;  611257, 

2384216;  612686,  2383974;  612686,  2384667;  6112J56,  2384667;  611245. 

2383624; 612616.  2383120;  612575.  2384680; 611244,  2384681;  611224, 


2384695;  611223,  2384695;  611203, 
2384703;  611202,  2384704;  611192, 
2384704;  611191,  2384703;  611165, 
2384698;  611119,  2384696;  611118, 
2384696;  611082,  2384690;  611081, 
2384690;  611065,  2384682;  611064, 
2384681;  611058,  2384675;.  611046, 
2384674;  611039,  2384675;  611028, 
2384688;  611014,  2384713;  610994, 
.2384778;  610981,  2384838;  610976, 
2384927;  610973,  2384941;  610973, 
2384942;  610965,  2384959;  610965, 
2384960;  610957,  2384969;  610957, 
2384970;  610934,  2384987;  610933, 
2384987;  610909,  2384993;  610908, 
2384993;  610888,  2384986;  610839, 
2384956;  610809, 2384945;  610780, 
2384942;  610766, 2384942; 610749, 
2384953;  610709,  2384995;  610692, 
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2385014 
2385180 
2385215 
2385220 
2385248 
2385329 
2385342 
2385351 
2385362 
2385362 
2385392 
2385413 
2385449: 
2385512 
2385522 
2385532 
2385544 
2385561 
2385604 
2385620 
2385637 
2385659 
2385698 
2385700 
2385706 
2385762 
2385816 
2385873 
2385902 
2385944 
2385957 
2386004 
2386005 
2386025 
2386085 
2386113 
2386134 


610679, 
610616. 
610606. 
610558, 
610533. 
610509. 
610508. 
610496, 
610440, 
610370. 
610292, 
610261, 
610237, 
610222, 
610206. 
610187. 
610134, 
610122, 
610119, 
610111, 
610078, 
610090. 
610098. 
610097. 
610081. 
610039. 
610024. 
610035. 
610035. 
610029. 
610003, 
609993. 
609971. 
609948. 
609909. 
609898. 
609883, 


2385041 
2385205 
2385216 
2385236 
2385266 
2385341 
2385342 
2385351 
2385362 
2385370 
2385406 
2385429 
2385473 
2385513 
2385531 
2385540 
2385558 
2385580 
2385605 
2385621 
2385652 
2385687 
2385699 
2385705 
2385734 
2385790 
2385839 
2385901 
2385943 
2385956 
2385991 
2386004 
2386017 
2386031 
2386112 
2386121 
2386146 


610630, 
610606. 
610598, 
610543. 
610516, 
610509, 
610497. 
610454, 
610394. 
610333. 
610280. 
610248, 
610222. 
610214, 
610206, 
610166, 
610129, 
610119. 
610112. 
610093. 
610077, 
610097, 
610098, 
610097, 
610054, 
610028, 
610027, 
610035, 
610035, 
610029, 
609994. 
609993, 
609955, 
609929, 
609908, 
609887, 
609884. 


2386168; 
2386223; 
2386255; 
2386279; 
2386354; 
2386384; 
2386443: 
2386450: 
2386495; 
2386644: 
2386720; 
2386737; 
2386745; 
2386759; 
2386772; 
2386863; 
2386918; 
2386933; 
2386943; 
2387005; 
2387020; 
2387014; 
2386982; 
2387000; 
2387032; 
2387051; 
2387068; 
2387068; 
2387042; 
2387049; 
2387150: 
2387175: 
2387246: 
2387247; 
2387265; 
2387303; 
2387362; 


609879, 
609905. 
609909, 
609907, 
609880, 
609834. 
609797. 
609769. 
609737. 
609711. 
609705. 
609704, 
609692, 
609570. 
609536. 
609461. 
609449. 
609438. 
609379, 
609308, 
609248, 
609134, 
609074, 
609048, 
609025, 
608989, 
608975, 
608905, 
608856, 
608810, 
608794, 
608736, 
608718, 
608693, 
608643. 
608558, 
608496, 


2386204; 
2386254; 
2386278; 
2386291; 
2386355; 
2386404; 
2386444; 
2386468; 
2386524; 
2386719; 
2386737; 
2386738; 
2386745; 
2386766; 
2386797; 
2386894: 
2386919; 
2386934; 
2386966; 
2387012; 
2387021; 
2387001; 
2386984: 
2387031; 
2387051; 
2387068; 
2387068; 
2387055; 
2387043; 
2387121; 
2387151; 
2387223; 
2387246; 
2387265; 
2387281; 
2387325; 
2387362: 


609884, 
609905, 
609909, 
609881. 
609858, 
609797, 
609790, 
609748, 
609719, 
609711, 
609704, 
609693, 
609595, 
609560, 
609481, 
609449. 
609439. 
609425. 
609323. 
609269, 
609184, 
609078. 
609062, 
609047. 
609024, 
608988. 
608974, 
608862, 
608849, 
608794. 
608776. 
608719. 
608718. 
608692. 
608604. 
608497. 
608459, 


2387369;  608458. 2387369;  608435, 
2387371; 608434, 2387371;  608410, 
2387366; 608377, 2387354; 608355, 
2387351; 608336,  2387351;  608316, 
2387358; 608308,  2387366;  608294, 
2387395; 608292, 2387413;  608300, 
2387459; 608299, 2387471;  608298, 
2387472; 608298, 2387473;  608289, 
2387479;  608252,  2387489;  608234, 
2387501;  608228,  2387506;  608223, 
2387520; 608230. 2387572;  608232, 
2387576; 608238, 2387590;  608252, 
2387607;  608267,  2387627;  608267, 
2387628;  608272,  2387642;  608275, 
2387670;  608275,  2387671;  608273, 
2387689; 608258,  2387739;  608257, 
2387765; 608259,  2387774;  608270, 
2387794; 608274,  2387812;  608274, 
2387813;  608254, 2387851; 608254, 
2387852; 608227, 2387885;  608190, 
2387914;  608165.  2387924;  608146. 
2387938; 608143,  2387944;  608141. 
2387956; 608156,  2388000;  608156. 
2388001; 608156.  2388002;  608152, 
2388015;  608129,  2388052; 608116. 
2388066; 608100,  2388105;  608092, 
2388136;  608092,  2388137;  608082, 
2388155;  608034,  2388210;  608029, 
2388227;  608037, 2388262;  608037, 
2388263;  608034,  2388274;  608017, 
2388312; 608011,  2388328;  608011, 
2388329:  607997, 2388340;  607987. 
2388344;  607980,  2388349;  607975, 
2388357:  607973,  2388367;  return  to 
starting  point. 

(ii)  Note:  Map  248  follows: 
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(249)  Oahu  20— Pteris  lidgatei—h  (288  2377738;  613264,  2377728;  613265,  2378328;  613583,  2378329;  613568, 

ha:  711  ac)  2377728;  613335,  2377738;  613336,  2378356; 613568,  2378357;  613556, 

(i)  Unit  consists  of  the  following  167  2377738;  613359,  2377752;  613368,  2378372;  613524,  2378400;  613517. 

boundary  points:  Start  at  612247,  2377747; 613413, 2377754; 613415,  2378408; 613476. 2378444; 613462, 

2377695;  612255.  2377697;  612402.  2377755;  613449, 2377784; 613454,  2378463; 613462, 2378464; 613447. 

2377690;  612402,  2377689;  612403,  2377825;  613460,  2377881;  613497,  2378478;  613424, 2378499;  613386, 

2377685;  612432. 2377673; 612468,  2377929; 613554, 2377977; 613555,  2378532;  613364,  2378562;  613346, 

2377676;  612482,  2377684;  612483,  2377987; 613674, 2377978; 613675,  2378613;  613330, 2378641;  613265. 

2377688;  612505,  2377688; 612575,  2377978;  613694, 2377988; 613721,  2378728;  613248, 2378749;  613247. 

2377698:  612576,  2377698;  612596.  2377976; 613733. 2377976; 613762.  2378750;  613232,  2378759;  613231. 

2377708;  612604,  2377703; 612630,  2378001;  613771, 2378068; 613764,  2378759;  613213, 2378764;  613199, 

2377702;  612668,  2377720;  612688,  2378090;  613757,  2378093;  613753,  2378769;  613190,  2378778;  613172, 

2377749;  612686,  2377751;  612705,  2378093;  613751,  2378091;  613747,  2378818;  613172,  2378819;  613152. 

2377757;  612764,  2377738;  612765,  2378094;  613746,  2378095;  613718,  2378848;  613147, 2378859;  613147, 

2377738;  612794,  2377742; 612814,  2378106;  613711, 2378117; 613711.  2378860;  613146. 2378860; 613145. 

2377728;  612853,  2377742;  612870,  2378118;  613691.  2378143; 613660,  2378860;  613145,  2378861;  613146, 

2377747;  613040,  2377760;  613059,  2378168;  613602,  2378212;  613593,  2378862;  613145. 2378862;  613144. 

2377772:  613059,  2377774;  613085,  2378224;  613586.  2378238;  613583,  2378873;  613159.  2378951;  613185, 

2377777; 613154.  2377768; 613224.  2378253; 613583, 2378292; 613583,  2378998;  613187,  2379004;  613187, 
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2379005; 
2379020; 
2379072: 
2379113; 
2379127: 
2379188; 
2379226; 
2379248; 
2379277: 
2379298; 
2379327; 


613185. 
613171, 
613115. 
613098. 
612997. 
612969. 
612959. 
612945. 
612929. 
612905. 
612840. 


2379019 
2379040 
2379100 
2379113 
2379166 
2379215 
2379247 
2379276 
2379297 
2379314 
2379337; 


613185. 
613142. 
613099. 
613063, 
612978. 
612963. 
612959. 
612945. 
612928. 
612876, 
612770. 


2379350; 
2379364; 
2379390; 
2379424; 
2379470: 
2379563; 
2379742; 
2379372; 
2379040; 
2378702; 
2378277; 


612764. 
612748. 
612725, 
612683, 
612619. 
612591. 
613432. 
613776, 
614267, 
614738, 
614809, 


2379355: 
2379389; 
2379410; 
2379441; 
2379529; 
2379598; 
2379563; 
2379155; 
2378881; 
2378301; 
2378014: 


612758, 
612748, 
612700, 
612663, 
612600. 
613252. 
613629. 
613980, 
614452, 
614721, 
614830. 


2377880;  612590,  2377032;  €12412, 
2377172;  611997,  2377529;  611892, 
2377602: 612012,  2377589;  612011, 
2377588; 612012, 2377584; 612038, 
2377574;  612066,  2377574;  612069, 
2377574; 612103,  2377583;  612103, 
2377584;  612166,  2377617;  612168, 
2377619;  612169,  2377619;  612247. 
2377687;  return  to  starting  point. 

(ii)  Note:  Map  249  follows: 


Map  249  Unit  20  -  Pteris  lidgatei  -  b 


Critical  Habitat  Unit  20 

nun  Cmical  Habitat  for 
Pteris  lidgatei  -  b 

Elevation  (500-ft.  contours) 

/\/  Major  Road 

/V    Coastline 


F) 


I      2      3   Kilumdcn 


(250)  Oahu  20— Pteds  lidgatei— c  (844 
ha;  2,085  ac) 

(i)  Unit  consists  of  the  following  33 
boundar>'  points:  Start  at  615336, 
2371138;  615108.  2371435;  614942. 
2371722;  614713,  2372117; 614483. 


2372506;  614006.  2373883;  613993.  2374253;  617008.  2374183; 617072. 

2373883;  613891,  2374444;  613858,  2374055;  616989,  2373883;  616977. 

2374602; 615567,  2374877;  615503,  2373883;  616995,  2373628;  617065. 

2374814; 615452,  2374661;  615542.  2373341; 617205, 2373144;  617346, 

2374482; 615777,  2374348;  616185,  2372959;  617620,  2372755;  617409. 

2374285; 616370,  2374285;  616753,  2372697; 617199,  2372544;  616982, 
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2372353;  616880,  2372105;  616931, 


2371837; 617072,  2371696;  615352, 
2371166;  return  to  starting  point. 


(ii)  Note:  Map  250  follows: 


l_ 


Elevation  (500-fl.  contours) 
Major  Road 
/\/  Coastline 


(251)  Oahu  20 — Sanicula  purpurea — a 
(704  ha;  1.739  ac) 

(i)  Unit  consists  of  the  following  940 
boundary  points:  Start  at  613751, 
2378091; 613747.  2378094;  613746, 
2378095;  613718,  2378106;  6'l3711, 
2378117; 613691,  2378143;  613660. 
2378168; 613602. 2378212;  613593, 
2378224; 613586, 2378238;  613583. 
2378253; 613583.  2378292;  613583. 
2378328; 613583, 2378329; 613568, 
2378356; 613568.  2378357;  613556. 
2378372; 613524.  2378400:  613517. 
2378408: 613476. 2378444; 613462, 
2378463; 613462, 2378464;  613447. 


2378478; 
2378532; 
2378613; 
2378728; 
2378750; 
2378764; 
2378778; 
2378848; 
2378860; 
2378860; 
2378862; 
2378951: 
2379004; 
2379019: 
2379040; 


613424. 
613364. 
613330. 
613248. 
613232. 
613199. 
613172, 
613147, 
613146, 
613145, 
613144, 
613185, 
613187, 
613185, 
613142, 


2378499 
2378562 
2378641 
2378749 
2378759 
2378769 
2378818 
2378859 
2378860 
2378861 
2378873 
2378998 
2379005 
2379020 
2379072; 


613386, 
613346, 
613265, 
613247, 
613213, 
613190, 
613152, 
613147. 
613145. 
613146. 
613159, 
613187; 
613185, 
613171, 
613115, 


2379100; 
2379113; 
2379166; 
2379215: 
2379247: 
2379277: 
2379314; 
2379337: 
2379355: 
2379389: 
2379410; 
2379441; 
2379529; 
2379618: 
2379679; 


613099. 
613063, 
612978. 
612963. 
612945. 
612929. 
612876, 
612770, 
612758, 
612748. 
612700, 
612663. 
612600. 
612573. 
612517, 


2379113: 
2379127: 
2379188: 
2379226: 
,2379276: 
2379297: 
2379327: 
2379350: 
2379364: 
2379390: 
2379424; 
2379470; 
2379563: 
2379650: 
2379716: 


613098. 
612997. 
612969. 
612959. 
612945. 
612905. 
612840. 
612764. 
612748. 
612725, 
612683, 
612619, 
6125«6. 
612555, 
612495. 
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2379729 

;  612412.  2379753;  612397. 

2383939 

;  611567. 2383940 

; 611561. 

2386112; 

2379761 

; 612387. 2379798; 612388, 

2383949 

; 611537,  2384020 

; 611536. 

2386134; 

2379851 

; 612386, 2379928;  612379, 

2384020 

; 611525, 2384040 

; 611515. 

2386168; 

2379961 

;  612379. 2379962; 612375. 

2384051 

;  611495,  2384064 

; 611460. 

2386223; 

2379970 

;  612367. 2379981;  612366, 

2384078 

; 611430, 2384082 

; 611404. 

2386255; 

2379982 

;  612353. 2379991:612328. 

2384097 

; 611396, 2384120 

; 611393. 

2386279; 

2380018 

; 612262. 2380145; 612255. 

2384150 

;  611397,  2384172 

; 611413, 

2386354; 

2380163 

;  612249.  2380199;  612248. 

2384204 

: 611422, 2384233 

: 611428, 

2386384: 

2380233 

: 612234. 2380304:612226. 

2384263 

,611435,2384302 

; 611435, 

2386443; 

2380334 

;  612224. 2380337; 612211. 

2384321 

,611429,2384356 

, 611429, 

2386468; 

2380367 

;  612213. 2380397:612218. 

2384357 

611417,2384382 

,611394, 

2386524; 

2380419 

,612218.2380420:612215. 

2384464 

611387, 2384476 

,611374. 

2386719; 

2380452 

612212.  2380464;  612202. 

2384488 

611358,2384501 

611334. 

2386737; 

2380506 

612202. 2380507; 612197. 

2384524 

611326,2384536 

611302. 

'2386738; 

2380516 

612177.2380539:612112, 

2384584 

611257, 2384667 

611256. 

2386745: 

2380593 

612086,  2380625:  612073. 

2384667 

611245,2384680 

611244. 

2386766: 

2380644 

612046,  2380669;  612046. 

2384681 

611224, 2384695 

611223. 

2386797: 

2380670 

612016,  2380686;  611992, 

2384695 

611203. 2384703 

611202. 

2386894; 

2380690 

611965,2380687:611955. 

2384704 

611192.2384704 

611191. 

2386933: 

2380689 

611941.  2380693;  611927. 

2384703 

611165,2384698 

611119. 

2386966; 

2380702 

611919,  2380710;  611905. 

2384696 

611082,  2384690 

611081. 

2387012; 

2380743 

611889.2380825:611889. 

2384690 

611065,2384682 

611064. 

2387021; 

2380826 

611880.2380839:611856. 

2384681 

611058,2384675 

611046. 

2387001; 

2380862 

611812.2380892:611799. 

2384674 

611039, 2384675 

611028. 

2386984; 

2380905 

611798. 2380918;  611800. 

2384688 

611014,2384713 

610994. 

2387031; 

2380925 

611815.2380943:611838, 

2384778 

610981,2384838 

610976. 

2387051; 

2380960 

611838.  2380961;  611848. 

2384927 

610973,  2384941 

610973. 

2387068; 

2380980 

611851.2381022:611848. 

2384942 

610965.  2384959 

610957. 

2387055; 

2381067 

611853.2381081:611879. 

2384969 

610957.  2384970 

610934, 

2387043; 

2381118 

611879.2381119:611879. 

2384987 

610933. 2384987 

610909, 

2387121; 

2381131 

611868.  2381149;  611858. 

2384993 

610908.  2384993 

610888, 

2387175; 

2381155 

611857.2381155:611847, 

2384986 

610839. 2384956 

610809, 

2387246; 

2381160 

611837.2381167:611828. 

2384945 

610780.  2384942 

610766, 

2387265; 

2381178 

611825.2381193:611830. 

2384942 

610749.  2384953 

610709, 

2387281; 

2381214 

611838.2381223:611854. 

2384995 

610692.  2385014 

610679, 

2387325; 

2381250; 

611856.2381258:611855. 

2385041 

610630,  2385180 

610616, 

2387362; 

2381265- 

611855.2381266:611849. 

2385205 

610606,  2385215 

610606, 

2387369; 

2381285; 

611848, 2381286;  611828, 

2385216 

610598. 2385220 

610558, 

2387371; 

2381312; 

611784,2381363:611765. 

2385236 

610543. 2385248 

610533, 

2387354: 

2381383; 

611734.2381424:611733. 

2385266 

610516. 2385329 

610509, 

2387351; 

2381424; 

611730.2381426:611737. 

2385341. 

610509, 2385342 

610497. 

2387366; 

2381446; 

611745.2381514:611746. 

2385351, 

610496, 2385351; 

610454, 

2387413; 

2381550; 

611748.2381618:611748. 

2385362; 

610440.  2385362: 

610394, 

2387459: 

2381619; 

611739.2381669:611736. 

2385362; 

610370,  2385370; 

610333, 

2387472; 

2381680; 

611736.2381681:611727. 

2385392; 

610292,  2385406; 

610280, 

2387489; 

2381699; 

611727,2381700:611673. 

2385413; 

610261.2385429; 

610248, 

2387506: 

2381758; 

611666.2381774:611666. 

2385449: 

610237, 2385473; 

610222, 

2387572; 

2381794; 

611670.2381810:611702. 

2385512; 

610222, 2385513; 

610214, 

2387590; 

2381865; 

611712,2381882:611712. 

2385522: 

610206,  2385531: 

610206, 

2387627; 

2381883; 

611712.2381915:611712, 

2385532; 

610187.  2385540; 

610166. 

2387670: 

2381916; 

611710,2381923:611687. 

2385544; 

610134.  2385558: 

610129. 

2387689; 

2381955; 

611687. 2381978;  611695. 

2385561; 

610122. 2385580; 

610119. 

2387724; 

2381990; 

611702.2382013:611702. 

2385604; 

610119.2385605; 

610112. 

2387633; 

2382014; 

611700.  2382058;  611694, 

2385620; 

610111.2385621; 

610093. 

2387445; 

2382120; 

611695.2382225:611701. 

2385637; 

610078.  2385652; 

610077, 

2387333; 

2382278; 

611699, 2382320;  611695. 

2385659; 

610090.  2385687; 

610097, 

2387200; 

2382360; 

611693. 2382433;  611692. 

2385698; 

610098.  2385699; 

610098, 

2387002; 

2382455; 

611698, 2382473;  611744. 

2385700; 

610097,2385705: 

610097. 

2386899; 

2382512; 

611805.2382557:611831, 

2385706; 

610081.2385734; 

610054. 

2386732; 

2382588: 

611844. 2382604; 611844, 

2385762: 

610039,  2385790; 

610028. 

2386612; 

2382605: 

611850, 2382621;  611874. 

2385816; 

610024,  2385839; 

610027. 

2386315; 

2382653; 

611896,  2382683;  611903. 

2385873; 

610035.  2385901: 

610035. 

2386139; 

2382704; 

611903,  2382705;  611903, 

2385902; 

610035,  2385943; 

610035. 

2386071: 

2382706; 

611902,  2382707;  611901. 

2385944; 

610029,  2385956; 

610029, 

2385882; 

2382707; 

611900.2382707:611900, 

2385957; 

610003,  2385991; 

609994. 

2385628; 

2382706; 

611899. 2382706;  611892. 

2386004; 

609993,  2386004: 

609971 . 

2385474; 

2382686; 

611891. 2382684;  611795. 

2386017; 

609955.  2386025; 

609948. 

2385345; 

2383056; 

611597,2383822:611567. 

2386031; 

609929,  2386085-. 

609909. 

2385392; 

609898. 

609883. 

609879. 

609905. 

609909, 

609907, 

609880, 

609834. 

609790, 

609748. 

609719, 

609711, 

609704, 

609693. 

609595, 

609560, 

609481. 

609449. 

609425, 

609323, 

609269, 

609184, 

609078, 

609062, 

609047, 

608989. 

608975, 

608862, 

608849. 

608794, 

608736. 

608718, 

608692, 

608604, 

608497, 

608459, 

608435, 

608410, 

608355, 

608316, 

608294. 

608300, 

608299. 

608289, 

608234, 

608223, 

608232, 

608252, 

608272. 

608275. 

608263, 

608332, 

608388. 

608706, 

609002, 

609243. 

609578. 

609597. 

609835, 

609861. 

610050. 

610059. 

610149. 

610205, 

610295, 

610716, 

610990. 

611282, 


2386121 

2386146 

2386204 

2386254 

2386278 

2386291 

2386355 

2386404 

2386450 

2386495 

2386644 

2386720 

2386737 

2386745 

2386759 

2386772 

2386863 

2386918 

2386943 

2387005 

2387020 

2387014 

2386982 

2387000 

2387032 

2387068 

2387068 

2387042 

2387049 

2387150 

2387223 

2387247 

2387265 

2387303 

2387362 

2387369 

2387371 

2387366 

2387351 

2387358 

2387395 

2387459 

2387471 

2387479 

2387501 

2387520 

2387576 

2387607 

2387642 

2387671 

2387724 

2387694 

2387543 

2387384 

2387251 

2387118 

2386968 

2386897 

2386672 

2386547 

2386234 

2386079 

2385989 

2385676 

2385542 

2385405 

2385392 

2385332 


609887, 

609884, 

609884, 

609905, 

609909, 

609881, 

609858. 

609797. 

609769, 

609737, 

609711, 

609705, 

609704, 

609692, 

609570, 

609536, 

609461, 

609439, 

609379. 

609308, 

609248, 

609134, 

609074, 

609048, 

609025, 

608988, 

608905, 

608856, 

608810, 

608776, 

608719, 

608693, 

608643, 

608558, 

608496, 

608458, 

608434, 

608377. 

608336, 

608308. 

608292. 

608301. 

608298. 

608252. 

608228. 

608230. 

608238. 

608267. 

608275. 

608273. 

608285. 

608375. 

608474. 

608792, 

609071. 

609500, 

609608, 

609771. 

609857, 

610037. 

610059, 

610093. 

610170, 

610256. 

610381, 

610879. 

611179. 

611330, 


2385233; 611347, 2385040;  611476, 
2384941;  611652,  2384907; 611956, 
2384864; 612085,  2384898;  612248, 
2384830;  612253,  2384628;  612300, 
2384413;  612218,  2384323;  612068, 
2384211; 612072, 2384151;  612205, 
2384044;  612291,  2383876;  612291, 
2383692;  612197,  2383533;  612090, 
2383391;  612047,  2383275;  612047. 
2383177;  612025,  2383013;  612017, 
2382885;  612017,  2382764;  612012, 
2382764; 612022,  2382759;  612039, 
2382714;  612019, 2382660;  611974, 
2382584: 611886.  2382499;  611838, 
2382423; 611793. 2382296; 611799, 
2382154;  611810,  2382058;  611810, 
2381931; 611821, 2381832;  611844, 
2381759; 611883, 2381550; 611920, 
2381366;  611974,  2381248;  611974, 
2381121; 611957, 2381044;  611960, 
2380979; 611880, 2380970;  611968, 
2380977; 612013, 2380847; 612043. 
2380766; 612167, 2380685;  612227, 
2380637;  612305,  2380583;  612311, 
2380532;  612293,  2380399;  612329, 
2380291; 612362, 2380186;  612449, 
2380029; 612497,  2379948;  612522, 
2379813; 612555, 2379765;  612651, 
2379690;  612675,  2379587;  612744, 
2379497;  612876,  2379410;  612991, 
2379365; 613051, 2379263;  613096, 
2379178;  613192,  2379118;  613237, 
2379103; 613285, 2379046;  613258, 
2378974;  613264,  2378974;  613252, 
2378905;  613279.  2378818;  613330, 
2378763;  613403,  2378709;  613460, 
2378640; 613532,  2378520; 613679, 
2378379; 613721,  2378294;  613733, 
2378243;  613860,  2378171;  614070, 
2378150; 614157.  2378153;  614244. 
2378186; 614314, 2378189; 614359, 
2378204;  614443,  2378231;  614512, 
2378219; 614542,  2378201;  614527, 
2378162; 614467, 2378126;  614374, 
2378087;  614314, 2378030; 614320, 
2377973; 614344,  2377943;  614356, 
2377858; 614356,  2277777;  614389, 
2377726; 614452,  2377651;  614509, 
2377531;  614596.  2377398;  614686, 
2377239; 614762, 2377179;  614786, 
2377016; 614777,  2376918;  614789, 
2376917; 614795,  2376797;  614801, 
2376710;  614855,  2376608;  614861, 
2376523;  614891,  2376418;  614957, 
2376325;  614993,  2376229;  615011, 
2376126; 615026, 2375991;  615014, 
2375943;  614984,  2375886;  614993, 
2375826;  615026,  2375754;  615053, 
2375645; 615129, 2375510; 615225, 
2375396; 615306,  2375294;  615201. 
2375170;  615122.  2375071;  615047, 
2374942;  615023, 2374870;  615011, 
2374806; 615017,  2374737;  615053, 
2374644;  615104,  2374548;  615180, 
2374437; 615288, 2374256; 615303, 
2374175;  615339,  2374049;  615432, 
2373892; 615537,  2373796;  615700, 
2373739; 615931,  2373697; 616082, 


2373673; 616220,  2373682;  616319, 
2373706; 616400, 2373736; 616473, 
2373778;  616563,  2373799; 616581, 
2373775;  616593,  2373700;  616593, 
2373646; 616578, 2373562;  616593, 
2373486; 616617, 2373366;  616656, 
2373300;  616680,  2373234;  616680, 
2373162; 616713, 2373108;  616722, 
2373041; 616764, 2372999;  616767, 
2372999; 616839, 2372933; 616891, 
2372864; 616939, 2372801;  616963, 
2372717;  616936,  2372644;  616833, 
2372536;  616773, 2372410;  616749, 
2372233; 616758, 2372082;  616773, 
2371935; 616812,  2371803;  616830. 
2371718;  616860,  2371640; 616903, 
2371532; 616924, 2371436;  616996, 
2371358; 617113, 2371264;  617187, 
2371212; 617366, 2371114; 617465, 
2371066; 617570,  2371042;  617735, 
2371006;  617832,  2371003;  617958, 
2371006;  618045, 2371024;  618090, 
2371054; 618126,  2371087;  618217, 
2371138;  618301, 2371171; 618304, 
2371135; 618283, 2371072;  618174, 
2370964; 618093,  2370888;  618024, 
2370777;  618015,  2370651; 618018, 
2370564;  618063,  2370489;  618123, 
2370404; 618183, 2370332;  618229, 
2370266;  618376,  2370122;  618550, 
2370010;  618809,  2369950;  619068, 
2369884;  619152, 2369863; 619153, 
2369862; 619155,  2369861;  619190, 
2369844; 619233, 2369823;  619232, 
2369822;  619305.  2369785;  619362, 
2369728; 619407, 2369674;  619504, 
2369544; 619537,  2369544;  619678, 
2369457;  619849. 2369322; 619964, 
2369229; 620222,  2369042;  620409, 
2368964;  620514,  2368904;  620529, 
2368805;  620544,  2368678;  620547, 
2368534; 620589, 2368450;  620658, 
2368390;  620667,  2368390;  620748, 
2368327;  620793,  2368260;  620911, 
2368245; 620977,  2368251;  621052, 
2368239;  621037. 2368185;  620962, 
2368152; 620911,  2368140;  620787, 
2368119;  620763,  2368110;  620715, 
2368110;  620667,  2368110;  620589, 
2368092;  620535,  2368077;  620484, 
2368074;  620436,  2367990;  620430, 
2367858; 620418, 2367725;  620427, 
2367650;  620430, 2367548;  620412, 
2367394;  620418. 2367247;  620466, 
2367145; 620526,  2367043;  620613, 
2366952;  620694,  2366913;  620833, 
2366889; 620995,  2366877;  621109, 
2366859; 621260,  2366805;  621356, 
2366718: 621419. 2366649;  621440, 
2366595; 621432, 2366595; 621434, 
2366589;  621545,  2366534;  621626, 
2366504; 621732,  2366503;  621843, 
2366521; 621972, 2366558; 622035, 
2366539; 622035, 2366449;  622020, 
2366350; 621981, 2366209; 621909, 
2366064;  621885,  2365986;  621912. 
2365905; 621927, 2365839;  621942, 
2365776;  621948,  2365671;  621939, 


2365619;  621933,  2365568;  621972, 
2365526; 622014, 2365463;  622038, 
2365358; 622089,  2365250;  622180, 
2365120;  622360,  2364985; 622381, 
2364943; 622363.  2364925;  622273, 
2364928;  622129,  2364994:  622023, 
2365075;  621936,  2365153;  621882, 
2365222;  621867,  2365346;  621825, 
2365439:  621801, 2365481; 621720, 
2365539; 621708, 2365584;  621747, 
2365678;  621756,  2365782;  621732, 
2365867;  621699,  2365933;  621644, 
2365981;  621665.  2366041:  621696, 
2366089; 621668, 2366095;  621542, 
2366138; 621491. 2366171;  621434, 
2366213;  621440,  2366252;  621488, 
2366294;  621494. 2366342: 621452, 
2366369;  621314.  2366456;  621254, 
2366537; 621263, 2366604;  621276, 
2366603;  621205,  2366661;  621061, 
2366733;  620905.  2366781;  620721, 
2366781; 620640. 2366796; 620433, 
2366913;  620327,  2366970;  620285, 
2367061;  620222,  2367187;  620192, 
2367283; 620195,  2367373;  620231, 
2367458; 620231.  2367521:  620225. 
2367632; 620219.  2367785;  620240, 
2367839; 620231, 2367924;  620264, 
2368044: 620336.  2368134:  620409, 
2368200; 620481. 2368278;  620469. ' 
2368306;  620408,  2368378;  620406, 
2368378;  620406.  2368380;  620403. 
2368384;  620406.  2368384;  620406, 
2368390;  620333, 2368534;  620306, 
2368720;  620162,  2368850;  620063, 
2368937;  620003.  2368961;  619858, 
2369045;  619708,  2369181:  619504, 
2369310; 619335, 2369406;  619293, 
2369445;  619278,  2369490;  619203, 
2369580; 619154, 2369626;  619084, 
2369686;  619074,  2369695;  619063, 
2369697;  618991,  2369709;  618992, 
2369710;  618770,  2369752;  618505, 
2369812;  618361,  2369893;  618211, 
2369986;  618138, 2370077; 618021, 
2370242;  617898,  2370338; 617835, 
2370398;  617778. 2370455;  617600, 
2370576;  617525,  2370615;  617402, 
2370687; 617308,  2370798;  617188, 
2370900;  617044,  2371027;  617050, 
2371039;  616767,  2371237;  616683, 
2371324;  616626.^2371436;  616599, 
2371538;  616599,  2371655;  616557, 
2371760; 616536, 2371815;  616506, 
2371881; 616503,  2372034:  616503, 
2372139;  616497,  2372199;  616500. 
2372287; 616542,  2372389;  616542, 
2372464;  616563, 2372560;  616593, 
2372629;  616575,  2372762; 616572. 
2372891;  616548.  2372969;  616494. 
2373008;  616500,  2373008;  616458, 
2373086;  616446, 2373195;  616452, 
2373324:  616415,  2373372;  616364, 
2373429;  616112, 2373444;  615814, 
2373492;  615601,  2373556;  615360, 
2373664;  615201, 2373787;  615116, 
2373928;  615104.  2374055;  615068, 
2374169; 615011, 2374283;  614948,  • 
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2374431: 
2374755; 
2374861; 
2375020; 
2375185; 
2375375; 
2375564; 
2375832; 


614870. 
614819. 
614810. 
614861. 
614861. 
614765. 
614762. 
614777. 


2374599; 
2374861; 
2374936; 
2375104; 
2375303; 
237.5465; 
2375687; 
2375979; 


614819. 
614816. 
614828. 
614852. 
614825, 
614762. 
614756. 
614762. 


2376138; 
2376349; 
2376550; 
2376791; 
2376932; 
2377179; 
2377350: 
2377594: 


614723. 
614641. 
614617, 
614602, 
614530, 
614434, 
614323, 
614115, 


2376259; 
2376391; 
2376653; 
2376929; 
2377068; 
2377242: 
2377431; 
2377753: 


614641, 
614641. 
614590. 
614602. 
614482, 
614365. 
614211. 
614115. 


2377816:  614088,  2377922:  614031, 
2378000; 613935,  2378000:  613833. 
2377985;  613763.  2378008;  6*13771. 
2378068;  613764.  2378090:  613757, 
2378093:  613753.  2378093:  return  to 
starting  point. 

(ii)  Note:  Map  251  follows: 


Map  25 1  Unit  20  -  Sanicuta  purpurea  -  a 


I        I  Cntical  Habitat  Unit  20 


iJLIIII   Cntical  Habitat  for 

Sanicula  purpurea  -  a 

Elevation  (500-ft.  contours) 

Major  Road 

/V    Coastline 


:nrE 


)    Miln 

3 


0     I 


}  Kilomeicn 


(252)  Oahu  20—Schiedea  kaalae—e  2387518;  610058,  2387565;  610063,  2388301:  609999,  2388345;  610027, 

(378  ha;  934  ac)  2387719:610159,2387749:610222.  2388381:610054.2388383:610098, 

(i)  Unit  consists  of  the  following  100  2387768;  610273.  2387791;  610320.  2388387;  610124,  2388392:  610140, 

boundary  points:  Start  at  610262.  2387824;  610336,  2387848;  610325,  2388423:  610168,  2388432;  610222, 

2387162; 610252,  2387163;  610196,  2387892: 610299,  2387953;  610259,  2388437;  610278,  2388437;  610318, 

2387181;  610159,  2387216;  610133,  2388006;  610259,  2388044:  610266,  2388437; 610348, 2388390; 610402, 

2387242; 610063,  2387266;  610077,  2388112; 610252,  2388147;  610222,  2388369; 610446,  2388369;  610486, 

2387301;  610149,  2387343;  610210,  2388182; 610178, 2388226;  610114,  2388355; 610504,  2388319;  610504, 

2387403; 610168, 2387460;  610107,  2388238; 610000,  2388289;  609981,  2388322; 611095,  2388275;  611810, 
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2388272; 
2388258; 
2388103; 
2387934; 
2387600; 
2387567; 
2387565; 
2387485; 
2387286; 
2387155; 


612073, 
612267, 
612399, 
612330, 
612285, 
612284, 
612286, 
612424, 
612603, 
612620, 


2388265; 
2388207; 
2388096; 
2387792; 
2387571; 
2387566; 
2387564; 
2387377; 
2387148; 
2387131; 


612212, 
612400, 
612360, 
612282, 
612284, 
612285, 
612293, 
612559, 
612610, 
612633, 


2387027; 
2386885; 
2386831; 
2386740; 
2386564; 
2386338; 
2386146; 
2385981; 
2386008; 
2386132; 


612677, 
612785, 
612910, 
612789, 
612731, 
612731, 
612542, 
612313, 
612127, 
611965, 


2386915; 
2386861; 
2386794; 
2386649; 
2386446; 
2386230; 
2386065; 
2385977; 
2386072; 
2386227; 


612714, 
612876, 
612873, 
612731, 
612731, 
612637, 
612407, 
612235, 
612013, 
611972, 


2386311;  612002,  2386372;  612063, 
2386480;  612009,  2386551;  612014,  ' 
2386556;  611965, 2386574;  611658, 
2386733;  611486,  2386821;  611257, 
2386902;  611071. 2386929;  610859, 
2386949;  610680,  2387010;  610558, 
2387054;  610437,  2387114;  return  to 
starting  point. 

(ii)  Note:  Map  252  follows: 


(253)  Oahu  20— Tetmplasandm 
gymnocarpa — a  (457  ha;  1,129  ac)  ' 

(i)  Unit  consists  of  the  following  197 
boundary  points:  Start  at  609064, 
2386997; 609513, 2387148;  610476, 
2387018;  610552,  2386998;  610622, 
2387041;  610795,  2387041;  611132, 


2386909 
2386695 
2386517 
2386005 
2384097 
2384150 
2384204; 


611289, 
612203, 
612583, 
611418, 
611396, 
611397, 
611422, 


2386794; 
2386580; 
2386377; 
2384089; 
2384120; 
2384172; 
2384233; 


611684, 
612317, 
612341, 
611404, 
611393. 
611413, 
611428, 


2384263; 
2384321; 
2384357; 
2384464; 
2384488; 
2384501; 
2384536; 


611435, 
611429, 
611417, 
611387, 
611374, 
611334. 
611302, 


2384302; 
2384356; 
2384382; 
2384476; 
2384489; 
2384524; 
2384584: 


611435, 
611429, 
611394. 
611374, 
61135a, 
611326, 
611257, 
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2384667 
2384680 
2384695 
2384703 
2384704 
2384698 
2384696 
2384690 
2384681 
2384674 
2384688 
2384778 
2384927 
2384942 
2384960 
2384970 
2384987 
2384993 
2384956 
2384942 
2384953 
2385014 
2385180 
2385215 
2385220 
2385248 
2385329 
2385342 


611256, 
611244, 
611223, 
611202, 
611191. 
611119, 
611082, 
611065, 
611058, 
611039, 
611014. 
610981, 
610973, 
610965, 
610957, 
610934, 
610909, 
610888, 
610809, 
610766, 
610709, 
610679, 
610616, 
610606, 
610558. 
610533. 
610509. 
610508, 


2384667 
2384681 
2384695 
2384704 
2384703 
2384696 
2384690 
2384682 
2384675 
2384675 
2384713 
2384838 
2384941 
2384959 
2384969 
2384987 
2384993 
2384986 
2384945 
2384942 
2384995 
2385041 
2385205 
2385216 
2385236 
2385266 
2385341 
2385342 


611245, 
611224, 
611203, 
611192, 
611165. 
611118, 
611081, 
611064, 
611046. 
611028. 
610994. 
610976. 
610973, 
610965, 
610957. 
610933, 
610908, 
610839. 
610780, 
610749, 
610692, 
610630, 
610606, 
610598, 
610543, 
610516, 
610509, 
610497, 


2385351; 
2385362: 
2385363; 
2385370; 
2389406; 
2385429; 
2385473; 
2385513; 
2385531; 
2385540: 
2385558; 
2385580; 
2385605; 
2385621; 
2385652; 
2385687; 
2385699; 
2385705; 
2385734; 
2385790; 
2385839; 
2385901; 
2385943; 
2385956; 
2385991; 
2386004; 
2386017; 
2386031; 


610496, 
610440, 
610394, 
610333, 
610280, 
610248, 
610222, 
610214, 
610206, 
610166, 
610129, 
610119, 
610112, 
610093, 
610077, 
610097, 
610098, 
610097, 
610054, 
610028, 
610027, 
610035, 
610035, 
610029, 
609994, 
609993, 
609955, 
609929, 


2385351; 
2385362; 
2385362; 
2385392; 
2385413; 
2385449; 
2385512; 
2385522; 
2385532; 
2385544; 
2385561; 
2385604; 
2385620; 
2385637; 
2385659; 
2385698; 
2385700; 
2385706; 
2385762; 
2385816; 
2385873; 
2385902; 
2385944; 
2385957; 
2386004; 
2386005; 
2386025; 
2386085; 


610454, 
610440, 
610370, 
610292, 
610261, 
610237. 
610222, 
610206, 
610187, 
610134. 
610122, 
610119, 
610111, 
610078, 
610090, 
610098, 
610097, 
610081, 
610039, 
610024, 
610035. 
610035, 
610029, 
610003, 
609993, 
609971, 
609948, 
609909, 


2386112;  609908,  2386113;  609898, 
2386121;  609887. 2386134;  609883, 
2386146; 609884,  2386168;  609879, 
2386204; 609884,  2386223;  609905, 
2386254;  609905,  2386255;  609909, 
2386278;  609909,  2386279;  609907, 
2386291;  609881,  2386354;  609880, 
2386355; 609858,  2386384;  609834, 
2386404;  609797,  2386443;  609797, 
2386444;  609790,  2386450;  609769, 
2386468; 609748, 2386495;  609737, 
2386524; 609719, 2386644;  609711, 
2386719;  609711,  2386720;  609705, 
2386737;  609704,  2386737;  609704, 
2386738; 609693, 2386745;  609692, 
2386745; 609595,  2386759;  609570, 
2386766; 609560, 2386772;  609536, 
2386797; 609481,  2386863;  609461, 
2386894; 609449. 2386918;  609449. 
2386919; 609439. 2386933; 609438, 
2386934;  609425,  2386943;  609379, 
2386966; 609323,  2387005;  609308, 
2387012;  609269.  2387020;  609248. 
2387021; 609184.  2387014;  609134, 
2387001; 609078. 2386982;  609074, 
2386984;  return  to  starting  point. 

(ii)  Note:  Map  253  follows: 
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36345 


Map  253  Unit  20  -  Tetraplasandra  gymnocarpa  -  a 


(254)  Oahu  20— Tetraplasandra  2377988;  613721,  2377976;  613733,  2378749;  613247,  2378750;  613232. 

gymnocarpor^h  (235  ha;  581  ac)  2377976;  613762,  2378001;  613771,  2378759;  613231,  2378759;  613213, 

(i)  Unit  consists  of  the  following  125  2378068;  613764,  2378090;  613757.  2378764;  613199,  2378769;  613190, 

boundary  points:  Start  at  612686,  2378093;  613753,  2378093;  613751,  2378778;  613172,  2378818;  613172. 

2377751;  612705,  2377757;  612764,  2378091;  613747,  2378094;  613746.  2378819;  613152. 2378848;  613147. 

2377738; 612765, 2377738; 612794.  2378095;  613718.  2378106;  613711,  2378859; 613147, 2378860;  613146. 

2377742;  612814, 2377728;  612853,  2378117;  613711,  2378118;  613691,  2378860;  613145.  2378860;  613145,  . 

2377742;  612870.  2377747;  613040,  2378143;  613660.  2378168;  613602.  2378861;  6J3146.  2378862;  613145. 

2377760;  613059. 2377772; 613059,  2378212;  613593,  2378224;  613586.  2378862;  613144,  2378873;  613159, 

2377774;  613085,  2377777; 613154,  2378238;  613583.  2378253; 613583.  2378951;  613185. 2378998;  613187. 

2377768;  613224.  2377738;  613264.  2378292;  613583.  2378328;  613583.  2379004;  613187,  2379005;  613185. 

2377728;  613265.  2377728; 613335,  2378329;  613568,  2378356;  613568,  2379019;  613185,  2379020;  613171, 

2377738; 613336.  2377738; 613359,  •  2378357; 613556, 2378372;  613524,  2379040;  613142,  2379072;  613115. 

2377752;  613368,  2377747;  613413,  2378400;  613517.  2378408; 613476,  2379100;  613099. 2379113;  613098, 

2377754;  613415,  2377755;  613449,  2378444;  613462, 2378463;  613462,  2379113;  613063,  2379127;  612997, 

2377784;  613454.  2377825;  613460,  2378464; 613447, 2378478; 613424,  2379166;  612978.  2379188;  612969. 

2377881;  613497.  2377929;  613554.  2378499;  613386.  2378532;  613364.  2379215;  612963,  2379226;  612959. 

2377977;  613555.  2377987;  613674,  2378562; 613346. 2378613;  613330.  2379247; 612959. 2379248;  612945.  ' 

2377978;  613675.  2377978;  613694.  2378641;  613265. 2378728; 613248.  2379276;  612945.  2379277;  612929, 
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2379297; 612928,  2379298;  612905, 
2379314; 612876,  2379327;  612840, 
2379337;  612770, 2379350;  612764, 
2379355;  612758, 2379364; 612748. 


2379389;  612748,  2379390;  612725, 
2379410;  612708. 2379419;  612945, 
2379601; 614821. 2377667;  614879, 
2377445; 613757, 2376749; 612632. 


2377703;  612668,  2377720;  612688, 
2377749;  return  to  starting  point. 

(ii)  Note:  Map  254  follows: 


Map  254  Unit  20  -  Tetraplasandra  gymnocarpa  -  h 


I       I  Critical  Habitat  Unit  20 

[mm  Critical  Habitat  for  b=ih3  "^""^ 

Tetraplasandra  gymnocarpa  -  b 

Elevation  (500-ft.  contours) 

/  V    Major  Road 

/X/   Coastline 


(255)  Oahu  20— Tetraplaiandra 
gymnocarpa — c  {411  ha;  1,016  ac) 

(i)  Unit  consists  of  the  following  12 
boundary  points:  Start  at  614721, 


2373348;  615833,  2373916;  616083. 
2373791; 616741.2373598;  617116. 
2372803; 617082.  2372633;  616843. 
2372292; 616855, 2371861;  617070. 


2371555; 616446. 2370840;  615799. 
2371623;  615300.  2372440;  return  to 
starting  point. 

(ii)  Note:  Map  255  follows: 
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Map  255  Unit  20  -  Tetraplasandra  gymnocarpa  -  c 


I       I  Critical  Habitat  Unit  20 

lllllll  Critical  Habitat  for 

Tetraplasandra  gymnocarpa  -  c 
Elevation  (500-ft.  contours) 
/   V    Major  Road 
/V    Coastline 


0  I 

I 1 


3    Miles 


0      I      1      3    Kilometers 

! \        \ 1 


(256)  Oahu  20— Tefrap/asandra  2368379:619896.2368335:620536. 

gymnocarpa— A  (370  ha;  914  ac)  ^  2368845:  620712.  2369081;  620721, 

(i)  Unit  consists  of  the  following  42  2368747:  620937,  2368490;  621 164. 

boundary  points:  Start  at  621415,  2368253;  621205,  2368109;  620896. 

2365210';  621377,  2365197;  621260.  2367965;  620670,  2367717;  620670, 

2365702; 621215.  2365844;  621141,  2367338: 620604,  2367260;  620603. 

2366079; 619831,  2367368;  619834,  2367260; 620603,  2367259;  620604. 

2367413; 619826, 2367420;  619787,  2367258; 620682.  2367237;  620711. 

2367457; 619819,  2368310;  619899,  2367069; 621226.  2366873;  621451. 


2366857: 621905,  2366944:  621914. 
2366941: 621926.  2366944;  621932. 
2366935;  622173.  2366851:  622276, 
2366759: 622317, 2366501:  622183, 
2366264: 622122. 2365750;  622170.  - 
2365369:  622180.  2365290:  621429. 
2365165:  621416.  2365206:  return  to 
starting  point. 

(ii)  Note:  Map  256  follows: 
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Map  256  Unit  20  -  Tetraplosandra  gymnocarpa  -  d 


I       f  Critical  Habitat  Unit  20 

inn]  Critical  Habitat  for  °J    U  i^™"" 

Tetraplosandra  gymnocarpa  •  d 

Elevation  (500-ft.  contours) 

'^    '  Major  Road         « 


/V  Coastline 


(257)  Oahu  20— Trematolobelia 
singularis — a  (88  ha;  217  ac) 

(i)  Unit  consists  of  the  following  1 73 
boundary'  points:  Start  at  619374, 
2369581; 619392.  2369559;  619441, 
2369499;  619483.  2369472;  619551. 
2369457;  619725,  2369358;  619888, 
2369229; 620066.  2369093;  620195, 
2369010;  620366,  2368938;  620453. 
2368904; 620483,  2368794;  620502, 
2368623; 620559,  2368456;  620624, 
2368335: 620688,  2368271;  620684, 
2368214;  620586,  2368153;  620479, 
2368054;  620381,  2367956;  620362, 
2367873; 620290,  2367865;  620260, 
2367914; 620316,  2368001;  620381, 
2368058;  620472,  2368187;  620552, 
2368248;  620582,  2368282;  620536. 


2368339; 
2368547; 
2368775; 
2368862; 
2369059; 
2369351; 
2369472; 
2369552; 
2369731; 
2369792; 
2369862; 
2370004; 
2370144; 
2370183; 
2370301; 
2370492; 
2370623; 
2370796; 


620430. 
620415, 
620381, 
620097, 
619714, 
619411. 
619377, 
619210, 
619013. 
618789, 
618406, 
618243, 
618185, 
618109, 
617988, 
617858, 
617876, 
617836, 


2368437; 
2368684; 
2368839: 
2368972; 
2369248; 
2369430; 
2369458; 
2369659; 
2369783; 
2369792; 
2369919; 
2370068; 
2370171; 
2370220; 
2370408; 
2370556; 
2370687; 
2370808; 


620430. 
620423, 
620298, 
619953, 
619539, 
619377, 
619289, 
619134, 
618837, 
618637, 
618243. 
618197, 
618137, 
618079, 
617906, 
617858, 
617897, 
617773, 


2370817; 
2370859; 
2370902; 
2371026; 
2371055; 
2371134; 
2371264; 
2371457; 
2371785; 
2372108; 
2372415; 
2372565; 
2372739; 
2372908; 
2372999; 
2373161; 
2373310; 
2373445; 


617724, 
617542, 
617379, 
617157, 
617084, 
616903, 
616733, 
616666, 
616611, 
616599, 
616634, 
616698, 
616666, 
616631, 
616536, 
616524, 
616504, 
616433, 


2370838; 
2370859; 
2370941; 
2371064; 
2371122; 
2371185; 
2371359; 
2371619; 
2371942; 
2372266; 
2372423; 
2372672; 
2372806; 
2372964: 
2373078; 
2373236; 
2373381: 
2373496; 


617648, 
617451, 
617218, 
617151, 
616985, 
616812. 
616713, 
616638, 
.616583, 
616638, 
616631, 
616678, 
616654, 
616567. 
616489, 
616.532, 
616469, 
616410, 
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2373563; 
2373567; 
2373523; 
2373516; 
2373580; 
2373606; 
2373606; 
2373665; 
2373535; 
2373255; 
2373042; 
2372829; 
2372605; 


616366, 
616252, 
615948, 
615814, 
615870, 
616102, 
616319, 
616473, 
616607, 
616627, 
616757, 
616832. 
616761, 


2373579; 
2373543; 
2373519; 
2373594; 
2373618; 
2373606; 
2373634; 
2373638; 
2373405; 
2373137; 
2372960; 
2372707; 
2372522; 


616351. 
616122, 
615842, 
615864, 
616047, 
616185, 
616390, 
616536, 
616607, 
616717, 
616820, 
616796, 
616761, 


2372419; 
2372195; 
2371958; 
2371714; 
2371548; 
2371371; 
2371209; 
2371135; 
2370969; 
2370908; 
2370938; 
2370984; 
2370956; 


616729, 
616709, 
616753, 
616761, 
616839, 
616958, 
617192, 
617369, 
617636, 
617824, 
618000, 
618109, 
618097, 


2372348; 
2372096; 
2371836; 
2371674; 
2371473; 
2371280; 
2371133; 
2371041; 
2370923; 
2370908; 
2370956; 
2370993; 
2370929; 


616705, 
616721, 
616769, 
616796, 
616875, 
617045, 
617194, 
617509, 
617697, 
617958, 
618058, 
618128, 
618058, 


2370868; 618027,  2370799;  617988, 
2370714;  617967,  2370641;  617973, 
2370568; 618030, 2370492;  618076, 
2370438; 618106,  2370408;  618161. 
2370368; 618212,  2370256;  618337, 
2370141;  618385,  2370065;  618431. 
2370004;  618546,  2369956;  618737, 
2369901;  618855,  2369874;  619068, 
2369828;  619198,  2369792;  619313, 
2369707;  619347, 2369643; 619374, 
2369586;  return  to  starting  point, 
(ii)  Note:  Map  257  follows: 


Map  257  Unit  20  -  Trematolobelia  singularis  -  a 


(258)  Oahu  20— Trematolobelia 
singularis— b  [10  ha;  25  ac) 

(i)  Unit  consists  of  the  following  104 
boundary  points:  Start  at  622202, 


2365006;  622110,  2365022;  622077. 
2365045;  622053,  2365096;  622025. 
2365135;  621986, 2365171;  621931,' 
2365225;  621917.  2365275;  621904. 


2365327;  621896, 2365404;  621891. 
2365456;  621854, 2365504;  621801, 
2365545; 621767,  2365584;  621767, 
2365605;  621772.  2365640;  621790. 
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2365678: 
2365747: 
2365782: 
2365788; 
2365812; 
2365879: 
2365935: 
2365992: 
2366056: 
2366127; 
2366195: 
2366239; 
2366304; 
2366351: 
2366397; 
2366405; 


621813, 
621834, 
621835. 
621833, 
621813. 
621799. 
621745, 
621740. 
621784, 
621803. 
621809, 
621871, 
621900, 
621891. 
621787. 
621654. 


2365705; 
2365781; 
2365784; 
2365788; 
2365837; 
2365908: 
2365973; 
2366025; 
2366087; 
2366169; 
2366216; 
2366276; 
2366327; 
2366388; 
2366406: 
2366406; 


621835. 
621835, 
621832, 
621823, 
621804, 
621779, 
621740, 
621751. 
621807, 
621799, 
621840. 
621890. 
621907. 
621840. 
621706. 
621584. 


2366414; 
2366439; 
2366462: 
2366445; 
2366441: 
2366434; 
2366377; 
2366285; 
2366205: 
2366136; 
2366053; 
2366007: 
2365922; 
2365794: 
2365781: 
2365770; 


621553. 
621532. 
621627, 
621730, 
621865, 
621953, 
621953. 
621899. 
621857. 
621840, 
621803, 
621823, 
621870, 
621872, 
621871, 
621869, 


2366429; 
2366457; 
2366456; 
2366436; 
2366434; 
2366420; 
2366337; 
2366237; 
2366169; 
2366101; 
2366028; 
2365964; 
2365794; 
2365783; 
2365770; 
2365768; 


621531, 
621565, 
621683, 
621801, 
621930, 
621956, 
621928. 
621880, 
621860. 
621815. 
621798, 
621846, 
621871, 
621874, 
621870. 
621857, 


2365714;  621848,  2365669;  621834, 
2365618; 621834, 2365594;  621849, 
2365573; 621880, 2365543; 621914. 
2365506;  621935.  2365444;  621959, 
2365404; 621970,  2365335;  621981, 
2365287; 621983. 2365253;  622011. 
2365219; 622022. 2365197; 622057. 
2365178; 622088,  2365146;  622107, 
2365130; 622118. 2365084; 622130, 
2365064; 622146, 2365054;  622172, 
2365050;  622200,  2365037;  622217, 
2365025:  622217,  236.5011:  return  to 
starting  point. 

(ii)  Note:  Map  258  follows: 


Map  258  Unit  20  -  Trematolobelia  singularis  -  b^ 


/  \/  Major  Road 
/\/  Coastline 
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(259)  Oahu  20 — Viola  oahuensis—a  (903 
ha;  2,232  ac) 

(i)  Unit  consists  of  the  following  1014 
boimdary  points:  Start  at  613555, 


2377987 

2377978 

2377976 

2378001 

2378090 

2378093 

2378094 

2378106 

2378143 

2378212 

2378238 

2378292 

2378329; 

2378372 

2378408 

2378463 

2378499 

2378562 

2378641 

2378749 

2378764 

2378778 

2378819 

2378859; 

2378860; 

2378861 

2378873 

2378998; 

2379005 

2379020 

2379072 

2379113 

2379127 

2379188 

2379226 

2379248 

2379297 

2379327 

2379350 

2379364 

2379390 

2379424 

2379470 

2379563 

2379650 

2379716 

2379753 

2379798 

2379928 

2379970; 

2379981 

2380018 

2380163 

2380233 

2380334 

2380337 

2380397 

2380420 

2380464 

2380507 

2380539; 

2380625 

2380669; 

2380690; 


613674,  2377978 
613694,  2377988 
613733, 2377976 
613771,  2378068; 
613757,  2378093 
613751, 2378091 
613746, 2378095 
613711,2378117 
613660,  2378168 
613593,  2378224 
613583, 2378253 
613583,  2378328 
613568,  2378356 
613524, 2378400; 
613476,  2378444 
613447,  2378478 
613386, 2378532 
613346,  2378613 
613265, 2378728 
613232,  2378759; 
613199,  2378769; 
613172, 2378818 
613152, 2378848 
613147,  2378860; 
613145, 2378860 
613146, 2378862 
613159, 2378951 
613187,  2379004 
613185,  2379019; 
613171, 2379040; 
613115, 2379100 
613098.  2379113 
612997,  2379166 
612969,  2379215 
612959,  2379247 
612945, 2379276 
612905,  2379314 
612840.  2379337 
612764. 2379355 
612748,  2379389; 
612725,  2379410; 
612683,  2379441 
612619,2379529 
612586. 2379618 
612555. 2379679 
612495.  2379729 
612397,  2379761 
612388,  2379851 
612379. 2379961 
612367. 2379981 
612353, 2379991 
612262. 2380145 
612249,  2380199 
612234, 2380304 
612225,  2380334 
612211. 2380367 
612218. 2380419 
612215.  2380452 
612202,  2380506 
612197,  2380516; 
612112,2380593 
612073.  2380644 
612016,  2380686 
611965,  2380687 


613675, 

613721, 

613762, 

613764, 

613753, 

613747, 

613718, 

613691, 

613602, 

613586, 

613583, 

613583, 

613556, 

613517, 

613462, 

613424, 

613364, 

613330, 

613248, 

613213. 

613190. 

613172. 

613147. 

613146, 

613145, 

613144, 

613185, 

613187, 

613185. 

613142, 

613099, 

613063, 

612978, 

612963, 

612959, 

612929, 

612876, 

612770, 

612758, 

612748, 

612700. 

612663. 

612600. 

612573. 

612517, 

612412, 

612387. 

612386. 

612375, 

612366, 

612328, 

612255, 

612248, 

612226, 

612224, 

612213. 

612218. 

612212, 

612202, 

612177, 

612086. 

«12046, 

611992, 

611955, 


2380689;  611941, 
2380702; 611919, 
2380743;  611889, 
2380826;  611880, 
2380862;  611812, 
2380905;  611798, 
2380925;  611815, 
2380960;  611848, 
2381022;  611848, 
2381081;  611879, 
2381119;  611879, 
2381132;  611868, 
2381155;  611857, 
2381160;  611837, 
2381178;  611825, 
2381214;  611838, 
2381250;  611854, 
2381258;  611855, 
2381266;  611849, 
2381286;  611828, 
2381363;  611765, 
2381424;  611733, 
2381426;  611737, 
2381514;  611746, 
2381618;  611739. 
2381680:611727. 
2381700:611673. 
2381774; 611666. 
2381810; 611702. 
2381882;  611712, 
2381915:611712, 
2381923; 611687. 
,2381978;  611695. 
2382013:611702. 
2382058:611694. 
2382225;  611701. 
2382279;  611699, 
2382360;  611693, 
2382455;  611698, 
2382512;  611805, 
2382588;  611844, 
2382621:611874, 
2382683;  611903. 
2382705;  611903. 
2382707;  611901. 
2382707;  611900. 
2382706;  611892. 
2382684:611795. 
2383822; 611567. 
2383940;  611561, 
2384020;  611536, 
2384040;  611515. 
2384064;  611460. 
2384082;  611404. 
2384120;  611393. 
2384172;  611413. 
2384233;  611428, 
2384302;  611435, 
2384356;  611417, 
2384464;  611387, 
2384488;  611358, 
2384524;  611326. 
2384584;  611257, 
2384667;  611245, 
2384681;  611224, 
2384695;  611203, 
2384704;  611192, 
2384698;  611119, 


2380693;  611927, 
2380710:611905, 
2380825;  611889, 
2380839;  611856, 
2380892:611799, 
2380918;  611800, 
2380943:611838. 
2380980;  611851, 
2381067;  611853, 
2381118:611879. 
2381131:611879. 
2381149;  611858. 
2381155; 611847. 
2381167;  611828. 
2381193:611830, 
2381223;  611854, 
2381251;  611856, 
2381265; 611855, 
2381285; 611848, 
2381312; 611784, 
2381383; 611734, 
2381424;  611730. 
2381446:611745. 
2381550:611748. 
2381669; 611736. 
2381699:611727. 
2381758;  611666, 
2381794;  611670, 
2381865:611712, 
2381883;  611712. 
2381916;  611710. 
2381955;  611687. 
2381990;  611702. 
2382014:611700, 
2382120:611695, 
2382278:611701, 
2382320;  611695, 
2382433; 611692. 
2382473;  611744. 
2382557; 611831. 
2382604:611850. 
2382653; 611896, 
2382704:611903. 
2382706;  611902. 
2382707; 611900. 
2382706:611899, 
2382686:611891. 
2383056;  611597. 
2383939;  611567, 
2383949:611537, 
2384020;  611525. 
2384051;  611495. 
2384078;  611430, 
2384097:611396. 
2384150:611397. 
2384204;  611422, 
2384263;  611435, 
2384321:611429. 
2384382;  611394. 
2384476;  611374. 
2384501; 611334. 
2384536;  611302. 
2384667:611256, 
2384680;  611244, 
2384695;  611223. 
2384703;  611202, 
2384704;  611165, 
2384696;  611082, 


2384690 

2384682 

2384674 

2384688 

2384778 

2384927 

2384959 

2384970 

2384987 

2384993 

2384956 

2384942 

2384953 

2385014 

2385180 

2385215 

2385220 

2385248 

2385329; 

2385342 

2385351 

2385362 

2385370 

2385406 

2385429 

2385473 

2385513 

2385531 

2385540 

2385558 

2385580 

2385605 

2385621 

2385652 

2385687 

2385699 

2385705 

2385734 

2385790 

2385839 

2385901 

2385943 

2385956 

2385991 

2386004 

2386017 

2386031 

2386112 

2386121 

2386146 

2386204 

2386254 

2386278 

2386291 

2386355 

2386404 

2386450; 

2386495 

2386644 

2386720; 

2386737 

2386759 

2386772 

2386863 

2386918 

2386933 

2386966 

2387012 


611081,  2384690 
611058,2384675 
611039,2384675 
611014,  2384713 
610981,2384838 
610973,2384941 
610957, 2384969 
610934, 2384987 
610909,  2384993 
610888,  2384986 
610809, 2384945 
610766,  2384942 
610709.  2384995 
610679,  2385041 
610616,  2385205 
610606,  2385216 
610558,  2385236 
610533.  2385266 
610509.  2385341 
610497.  2385351 
610454,  2385362 
610394,  2385362 
610333.  2385392 
610280.  2385413 
610248,  2385449; 
610222, 2385512 
610214, 2385522 
610206,  2385532 
610166, 2385544 
610129,  2385561 
610119,  2385604 
610112,  2385620 
610093,  2385637 
610077,  2385659 

610097,  2385698 

610098,  2385700 
610097,  2385706 
610054,  2385762 

610028,  2385816 
610027.  2385873 
610035,  2385902 
610035, 2385944 

610029,  2385957 
609994,  2386004 
609993,  2386005 
609955,  2386025 
609929,  2386085 

609908,  2386113 
609887,  2386134 
609884,  2386168 
609884,  2386223 
609905,  2386255 

609909.  2386279 
609881.  2386354 
609858,  2386384 
609797.  2386443 
609769.  2386468 
609737,  2386524 
609711,  2386719; 
609705,  2386737 
609693,  2386745 
609570.  2386766 
609536.  2386797 
609461,2386894 
609449.  2386919; 
609425, 2386943 
609323,  2387005 
609269.  2387020 


611065. 

611046. 

611028, 

610994. 

610976. 

610965, 

610957. 

610933, 

610908, 

610839, 

610780, 

610749, 

610692, 

610630. 

610606. 

610598. 

610543. 

610516. 

610509, 

610496, 

610440, 

610370. 

610292. 

610261. 

610237. 

610222. 

610206. 

610187, 

610134, 

610122, 

610119, 

610111, 

610078. 

610090. 

610098. 

610097. 

610081, 

610039, 

610024, 

610035. 

610035, 

610029, 

610003, 

609993, 

609971, 

609948, 

609909, 

609898, 

609883, 

609879, 

609905, 

609909, 

609907. 

609880, 

609834, 

609790, 

609748, 

609719, 

609711, 

609704, 

609595, 

609560, 

609481, 

609449, 

609439, 

609379, 

609308, 

609248, 
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2387021;  609184,  2387014;  609134,  2389043 

2387001; 609078,  2386982;  609074,  2389071 

2386984;  809062,  2387000;  609048,  2389108 

2387031;  609047,  2387032;  609025,  2389185 

2387051; 608989,  2387068;  608988,  2389189 

2387068; 608975,  2387068;  608974,  2389224 

2387068; 608905,  2387055;  608862,  2389255 

2387042;  608856,  2387043;  608849,  2389123 

2387049;  608810,  2387121;  608794,  2388961 

2387150; 608794,  2387151;  608776,  2388719 

2387175;  608736,  2387223;  608719.  2388434 

2387246; 608718.  2387246;  608693,  2388160 

2387265; 608692,  2387265; 608643.  2387848 

2387281 ; 608604,  2387303;  608603,  2387694 

2387303; 608558,  2387325;  608497,  2387413 

2387362; 608496,  2387362;  608459,  2387135 

2387369;  608458,  2387369;  608435.  2386911 

2387371; 608410.  2387366;  608377,  2386514 

2387354;  608355.  2387351;  608336.  2386363 

2387351;  608316.  2387358;  608308.  2385998 

2387366; 608294,  2387395;  608292.  2385812 

2387413; 608300.  2387459; 608299,  2385657 

2387471; 608298,  2387472;  608289,  2385324 

2387479; 608252,  2387489;  608234,  2385098 

2387501;  608228,  2387506;  608223.  2385108 

2387520; 608230,  2387572;  608232,  2384685 

2387576; 608238.  2387590;  608252,  2384378 

2387607;  608267,  2387627;  608267,  2384049; 

2387628; 608272,  2387642;  608275,  2383615 

2387670;  608275,  2387671;  608273,  2383170 

2387689; 608258, 2387739; 608257.  2382821 

2387765; 608259.  2387774; 608270.  2382759 

2387794;  608274.  2387812;  608274.  2382660 

2387813;  608254,  2387851; 608254.  2382499 

2387852; 608227, 2387885; 608190.  2382296 

2387914;  608165.  2387924; 608146.  2382058 

2387938;  608143,  2387944; 608141,  2381832 

2387956;  608156,  2388000;  608156,  2381550 

2388001;  608156.  2388002;  608152.  2381248 

2388015;  608129.  2388052; 608116.  2381044 

2388066; 608100,  2388105; 608092,  2380970 

2388136;  608092.  2388137;  608082,  2380847 

2388155;  608034.  2388210;  608029,  2380685 

2388227;  608037,  2388262;  608037,  2380583 

2388263; 608034,  2388274;  608017,  2380399 

2388312;  608011,  2388328;  608011,  2380186 

2388329:  607997,  2388340;  607987.  2379948 

2388344;  607980,  2388349; 607975.  2379765 

2388357;  607973.  2388367;  607974,  2379587 

2388406;  607972.  2388420;  607965.  2379410 

2388446;  607964,  2388447;  607956.  2379263 

2388457;  607956,  2388458;  607898.  2379118 

2388494;  607897.  2388494; 607887,  2379046 

2388497;  607865.  2388499;  607855.  2378974 

2388502;  607821,  2388528;  607809.  2378818 

2388537;  607808,  2388537; 607783.  2378709 

2388550;  607782.  2388550;  607736.  2378520 

2388557;  607719.  2388559;  607692,  2378294 

2388571;  607666,  2388594;  607654,  2378171 

2388609;  607613,  2388646;  607567,  2378153 

2388681;  607550.  2388690;  607540.  2378189 

2388696;  607534.  2388706; 607532,  2378231 

2388717;  607534,  2388752; 607534,  2378201 

2388761;  607534,  2388762;  607514,  2378126 

2388795;  607461,  2388853; 607451,  2378030 

2388878;  607448,  238891 1 ;  607450.  2377943 

2388923;  607446,  2388944;  607426,  2377777 

2388990;  607425, 2389020; 607427,  2377651 


607427,  2389044; 607417,  2377398 

607411,  2389083;  607404,  2377179 

607378,  2389157;  607359,  2376918 

607358.  2389186;  607353.  2376797 

607357,  2389208;  607364.  2376608 

607376.  2389239;  607387.  2376418 

607516.  2389193;  607603.  2376229 

607614.  2389126;  607684.  2375991 

607793.  2388845; 607972.  2375886 

608134.  2388550;  608218.  2375754 

608271,  2388339;  608359.  2375510 

608439.  2387978;  608443,  2375294 

608531.  2387711;  608512,  2375071 

608752,  2387578;  609096,  2374870 

609313,  2387265;  609507.  2374737 

609584.  2387016;  609622.  2374548 

609763.  2386749;  609945.  2374256 

609941.  2386511;  610061.  2374049 

610146,  2386187;  610314.  2373796 

610391.  2385892;  610472.  2373697 

610500,  2385770;  610637.  2373682 

610770,  2385534;  611019,  2373736 

611189,  2385214; 611538,  2373799; 

611867,  2385077;  612227.  2373700 

612290. 2385013;  612290.  2373562 

612301. 2384494;  612301,  2373366 

612216, 2384219;  612258,  2373234 

612407, 2383795;  612354.  2373108 

612205.  2383372;  612078,  2372999 

612004,  2382969;  611994,  2372933 

611964,  2382788;  612022,  2372801 

612039,  2382714;  612019,  2372644 

611974, 2382584;  611886,  2372410 

611838, 2382423;  611793,  2372082 

611799, 2382154;  611810,  2371803 

611810,2381931:611821,  2371640; 

611844, 2381759;  611883,  2371436 

611920. 2381366;  611974,  2371264 

611974, 2381121;  611957,  2371114 

611960, 2380979;  611880.  2371042 

611968. 2380977;  612013,  2371003 

612043. 2380766;  612167,  2371024 

612227. 2380637;  612305.  2371087 

612311.2380532:612293,  2371171 

612329.2380291:612362,  2371072 

612449, 2380029;  612497.  2370888 

612522, 2379813;  612555,  2370651 

612651. 2379690;  612675.  2370489 

612744. 2379497;  612876.  2370332 

612991. 2379365;  613051.  2370122 

613096. 2379178;  613192.  2369950 

613237. 2379103;  613285,  2369862 

613258, 2378974;  613264,  2369844 

613252, 2378905;  613279,  2369822 

613330, 2378763;  613403.  2369728 

613460. 2378640;  613532,  2369544 

613679. 2378379;  613721.  2369457 

613733. 2378243;  613860.  2369229 

614070. 2378150;  614157,  2368964 

614244. 2378186;  614314.  2368805 

614359, 2378204;  614443.  2368534 

614512, 2378219;  614542.  2368390 

614527, 2378162; 614467,  2368327 

614374, 2378087;  614314,  2368245 

614320, 2377973;  614344,  2368239 

614356,  2377858;  614356,  2368152 

614389, 2377726;  614452,  2368119 

614509, 2377531;  614596,  2368110 


614686, 2377239 
614786, 2377016 
614789,  2376917 
614801. 2376710 
614861, 2376523 
614957, 2376325 
615011, 2376126 
615014,  2375943 
614993, 2375826 
615053,  2375645 
615225, 2375396 
615201,  2375170; 
615047,  2374942 
615011, 2374806 
615053, 2374644 
615180, 2374437 
615303, 2374175 
615432, 2373892 
615700,  2373739 
616082.  2373673 
616319. 2373706 
616473.  2373778 
616581,  2373775 
616593, 2373646 
616593,  2373486 
616656, 2373300 
616680, 2373162 
616722, 2373041 
616767, 2372999 
616891, 2372864 
616963.  2372717 
616833,  2372536 
616749, 2372233 
616773, 2371935 
616830.  2371718 
616903.  2371532 
616996, 2371358 
617187,2371212 
617465, 2371066 
617735, 2371006 
617958.  2371006 
618090.  2371054 
618217,2371138 
618304.  2371135 
618174.  2370964 
618024. 2370777 
618018. 2370564 
618123.  2370404 
618229, 2370266 
618550. 2370010 
619068.  2369884 
619155.  2369861 
619233,  2369823 
619305,  2369785 
619407.  2369674 
619537, 2369544 
619849.  2369322 
620222. 2369042 
620514. 2368904 
620544, 2368678 
620589. 2368450; 
620667.  2368390 
620793.  2368260 
620977.  2368251 
621037.  2368185 
620911.2368140 
620763,  2368110 
620667,  2368110 


614762. 

614777, 

614795, 

614855. 

614891, 

614993, 

615026, 

614984, 

615026, 

615129. 

615306, 

615122, 

615023, 

615017, 

615104. 

615288, 

615339, 

615537, 

615931, 

616220, 

616400. 

616563, 

616593, 

61^578, 

616617, 

616680, 

616713, 

616764, 

616839, 

616939, 

616936, 

616773, 

616758. 

616812. 

616860, 

616924, 

617113, 

617366. 

617570, 

617832, 

618045, 

618126, 

618301, 

618283, 

618093. 

618015. 

618063. 

618183. 

618376. 

618809. 

619153. 

619190, 

619232, 

619362, 

619504, 

619678, 

619964, 

620409. 

620529. 

620547. 

620658. 

620748, 

620911. 

621052, 

620962, 

620787. 

620715, 

620589, 
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2368092; 

620535, 

2368077 

, 620484. 

2366294; 

621494, 

2366342 

621452. 

2371324;  616626. 

2371436 

616599. 

2368074, 

620436, 

2367990 

, 620430, 

2366369; 

621314, 

2366456 

621254. 

2371538:616599. 

2371655 

616557,  ^ 

2367858; 

620418, 

2367725 

, 620427. 

2366537; 

621263, 

2366604 

621276, 

2371760;  616536, 

2371815 

616506. 

2367650; 

620430, 

2367548 

. 620412, 

2366603; 

621205, 

2366661 

621061, 

2371881:616503, 

2372034 

616503. 

2367394; 

620418, 

2367247 

. 620466, 

2366733; 

620905, 

2366781 

620721, 

2372139; 616497, 

2372199 

616500, 

2367145; 

620526, 

2367043 

. 620613. 

2366781; 

620640, 

2366796 

620433, 

2372287;  616542, 

2372389 

616542, 

2366952; 

620694, 

2366913 

620833, 

2366913; 

620327, 

2366970 

.620285, 

2372464;  616563. 

2372560 

616593, 

2366889; 

620995, 

2366877 

, 621109, 

2367061; 

620222, 

2367187 

620192, 

2372629;  616575, 

2372762 

616572. 

2366859; 

621260, 

2366805 

, 621356. 

2367283; 

620195, 

2367373 

620231, 

2372891;  616548, 

2372969 

616494. 

2366718; 

621419, 

2366649 

. 621440, 

2367458; 

620231, 

2367521 

620225, 

2373008;  616500, 

2373008 

616458, 

2366595; 

621432, 

2366595 

. 621434. 

2367632; 

620219, 

2367785 

620240, 

2373086;  616446, 

2373195 

616452. 

2366589; 

621545, 

2366534 

621626, 

2367839; 

620231, 

2367924 

620264, 

2373324;  616415, 

2373372 

616364. 

2366504; 

621732, 

2366503 

621843, 

2368044; 

620336, 

2368134 

620409, 

2373429:616112, 

2373444 

615814. 

2366521; 

621972, 

2366558 

622035, 

2368200; 

620481. 

2368278 

620469, 

2373492; 615601, 

2373556 

615360. 

2366539; 

622035. 

2366449 

, 622020. 

2368306; 

620408. 

2368378 

620406. 

2373664;  615201, 

2373787 

615116. 

2366350; 

621981. 

2366209 

621909. 

2368378; 

620406. 

2368380 

620403. 

2373928;  615104, 

2374055 

615068. 

2366064; 

621885. 

2365986 

621912. 

2368384; 

620406. 

2368384 

620406. 

2374169:615011, 

2374283 

614948.  ^ 

2365905; 

621927, 

2365839 

621942. 

2368390; 

620333. 

2368534 

620306. 

2374431;  614870, 

2374599 

614819.  * 

2365776; 

621948, 

2365671 

621939. 

2368720: 

620162. 

2368850 

620063. 

2374755;  614819. 

2374861 

614816. 

2365619; 

621933, 

2365568 

621972. 

2368937; 

620003. 

2368961 

619858, 

2374861:614810. 

2374936 

614828. 

2365526; 

622014. 

2365463 

622038. 

2369045; 

619708. 

2369181 

619504, 

2375020:614861. 

2375104 

614852. 

2365358; 

622089. 

2365250 

622180. 

2369310; 

619335. 

2369406 

619293. 

2375185:614861, 

2375303 

614825, 

2365120; 

622360. 

2364985 

622381, 

2369445; 

619278. 

2369490 

619203, 

2375375;  614765, 

2375465 

614762, 

2364943; 

622363. 

2364925 

622273, 

2369580; 

619154. 

2369626 

619084. 

2375564;  614762, 

2375687 

614756, 

2364928; 

622129. 

2364994 

622023, 

2369686; 

619074, 

2369695 

619063. 

2375832:614777, 

2375979 

614762. 

2365075; 

621936, 

2365153 

621882, 

2369697; 

618991, 

2369709 

618992. 

2376138:614723, 

2376259 

614641. 

2365222; 

621867, 

2365346 

621825, 

2369710; 

618770, 

2369752 

618505, 

2376349:614641, 

2376355 

614133. 

2365439; 

621801, 

2365481 

621720. 

2369812; 

618361, 

2369893 

618211. 

2376933;  613540, 

2377579 

613339, 

2365539; 

621708, 

2365584 

621747. 

2369986; 

618138, 

2370077 

618021. 

2377740:613359, 

2377752 

613368, 

2365678; 

621756, 

2365782 

621732. 

2370242: 

617898, 

2370338 

617835. 

2377747; 613413, 

2377754 

613415. 

2365867; 

621699. 

2365933 

621644, 

2370398; 

617778. 

2370455 

617600. 

2377755; 613449, 

2377784 

613454. 

2365981; 

621665, 

2366041 

621696, 

2370576; 

617525. 

2370615 

617402. 

2377825; 613460. 

2377881 

613497. 

2366089; 

621668, 

2366095 

621542, 

2370687; 

617308. 

2370798 

617188. 

2377929;  613554, 

2377977 

return  to 

2366138; 

621491, 

2366171 

621434, 

2370900; 

617044, 

2371027 

617050. 

starting  point. 

2366213; 

621440, 

2366252 

621488, 

2371039; 

616767, 

2371237 

616683. 

(ii)  Note:  Map  259  follows: 
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(260)  Oahu  21 — Cyanea  crispa — c  (302 
ha;  747  ac) 

(i)  Unit  consists  of  the  following  37 
boundary  points:  Start  at  617933, 
2381390;  617892,  2381379;  617719, 
2381338; 617384,  2381422;  617189, 
2381542;  617110,  2381673;  617049, 
2381956;  616835,  2382068;  616529. 
2382272; 616554, 2382383; 616601, 
2382510;  616729,  2382733;  617094, 
2383146;  617300, 2383383;  617491, 
2383463;  617713,  2383542;  617872. 
2383652; 618044,  2383540;  618179, 
2383410;  618225,  2383312;  618225, 
2383164;  618360,  2382964;  618495, 
2382829;  618656,  2382717;  618767, 
2382588; 618804, 2382523;  618721, 
2382449;  618563,  2382347;  618378. 
2382198;  618350, 2382032;  618304. 
2381819;  618258.  2381661;  618119, 
2381597;  617980,  2381477;  617937, 
2381395;  617934,  2381393;  617933, 
2381392;  return  to  starting  point. 

(ii)  Note:  Map  260  follows: 


Map  260 
Unit  21  -Cyanea  crispa  -  c 


I       1  Critica]  Habitat  Unit  21 

(TTTm  Critical  Habitat  for 
Cyanea  crispa  -  c 

Elevation  (500-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 


0.5 

Z3 


OS 


OS  KiloiMm 


(261)  Oahu  21 — Cyanea  tnmcata—b 
(211  ha;  520  ac) 

(i)  Unit  consists  of  the  following  23 
boundary  points:  Start  at  618479, 
2382785; 618362,  2382482;  618416, 
2382209;  618407,  2382202;  618406, 
2382201;  618288,  2381653;  618264, 
2381637;  618183, 2381582;  618057, 
2381548;  617941,  2381398;  617940, 
2381397;  616992,  2381447; 616996, 
^381713;  616996,  2381862;  616998, 
2381875;  616998,  2381876;  616997. 
2381877;  616993,  2381879;  616985, 
2381888;  616911,  2382352;  617268, 
2383028;  618143,  2383034;  618178, 
2383039;  return  to  starting  point. 

(ii)  Note:  Map  261  follows: 


Map  261 
Unit  21  -Cyanea  truncata  -  b 


Critical  Habitat  Unit  21 
Critical  Habitat  for 
Cyoftea  truncata  -  b 

Elevation  (SOO-fi.  contours) 
/\/  Major  Road 
/v    Coastline 


0.5 


OS 


OS   KUoracaen 


(262)  Oahu  21— Schiedea  kaalae—l  (105 
ha;  260  ac) 

(i)  Unit  consists  of  the  following  31 
boundary  points:  Start  at  617965, 
2383203;  618037,  2383179;  618147. 
2383102;  618264,  2382982;  618420. 
2382928;  618471,  2382874;  618531. 


2382829; 618614, 2382721;  618638, 
2382581;  618620,  2382509;  618536, 
2382443; 618387, 2382317;  618261, 
2382195;  618189,  2382102;  618090, 
2382057;  618004,  2382024;  617722, 
2382091;  617650, 2382160;  617516, 
2382246;  617429,  2382327;  617333, 
2382396;  617312,  2382498;  617348, 
2382579; 617357, 2382669;  617438. 
2382781;  617495,  2382871;  617534,. 
2382931;  617531,  2383024;  617543, 
2383114;  617701,  2383197;  617809, 
2383206;  return  to  starting  point. 

(ii)  Note:  Map  262  follows: 


Map  262 
Unit  21  -Schiedea  kaalae  -f 


I        I  Critical  Habitat  Unit  21 
IHIIU   Critical  Habitat  for 

'  Schiedea  kaalae  -f 

Elevation  (500-ft.  contours) 
/\/  Major  Road 
/V    Coastline 


OS 

Z2 


(263)  Oahu  22 — Chamaesyce 
kuwaleana—e  (1  ha;  3  ac) 

(i)  Unit  consists  of  the  following  41 
boimdary  points:  Start  at  632758, 
2374821;  632752,  2374819;  632749, 
2374820; 632735,  2374834;  632728, 
2374841; 632710,  2374844;  632703, 
2374848;  632695,  2374856;  632694, 
2374865;  632682,  2374879;  632677, 
2374886;  632677,  2374893;  632681, 
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2374899;  632688,  2374903;  632689, 
2374903; 632695,  2374910;  632695. 
2374911;  632696,  2374916;  632697, 
2374917;  632696,  2374917;  632695. 
2374920; 632691.  2374932;  632690, 
2374948;  632694,  2374960;  632697, 
2374967; 632707.  2374975;  632721, 
2374981; 632736,  2374981;  632747. 
2374977; 632756,  2374970;  632765. 
2374955;  632774,  2374935;  632778, 
2374927;  632779,  2374924;  632779, 
2374923;  632781,  2374922;  632787, 
2374905; 632787.  2374876;  632782. 
2374856; 632774,  2374840;  632769, 
2374833;  return  to  starting  point. 
(ii)  Note:  Map  263  follows: 


Map  263 
Unit  22  -Chamaesyce  kuwaleana  • 


/ 


Unit  22 


Uanu.  Moku 
(State  Bird  Refuge) 


'^'•^Wi  Point 

Mokapu  Peninsula  / 

Fort  Hase  Cove 


klokoleaRock 
(State  Bird  Refuge) 


/j 


I        I  Critical  Habitat  UnU  22 
lllUJI  Critical  Habitat  for 

Chamaesyce  kuwaleana  -  e 

Elevation  (SOO-ft.  contours) 
/\/  Major  Road 
/v    Coastline 


0.5 


05 


OS 


OS  KilomMn 


(264)  Oahu  23— Chamaesyce 
kuwaleana — f  (6  ha;  15  ac) 

(i)  Unit  consists  of  the  following  129 
boundary  points:  Start  at  632637, 
2374611;  632629,  2374603;  632619, 
2374595;  632608.  2374587; 632608, 
2374586;  632597,  2374573;  632587, 
2374562;  632581,  2374557;  632569, 


2374552;  632562.  2374549;  632546, 
2374546; 632534, 2374546;  632521, 
2374547; 632507,  2374547; 632498, 
2374546; 632497,  2374546;  632494, 
2374543; 632486, 2374538;  632479. 
2374535; 632475,  2374535;  632474. 
2374536; 632473,  2374543;  632473. 
2374550; 632470,  2374561;  632468, 
2374569; 632468,  2374570;  632464, 
2374575; 632464,  2374576;  632458. 
2374582; 632451, 2374584;  632450, 
2374584; 632442,  2374585;  632434, 
2374589;  632428,  2374592;  632424, 
2374597;  632420,  2374606;  632416, 
2374616; 632412, 2374627;  632409, 
2374637; 632406,  2374648;  632402, 
2374660; 632399.  2374675;  632399, 
2374685;  632399,  2374694;  632402, 
2374698; 632411, 2374704;  632419. 
2374712; 632427,  2374720;  632427, 
2374721;  632433.  2374729;  632440, 
2374734; 632444,  2374737;  632451, 
2374740; 632459,  2374743;  632470, 
2374743; 632481,  2374743;  632493, 
2374748; 632499. 2374749;  632503, 
2374748; 632510, 2374744;  632520, 
2374741; 632529,  2374736;  632530, 
2374736;  632539.  2374735;  632547, 
2374735; 632548,  2374735;  632570, 
2374745;  632579,  2374748;  632587, 
2374751;  632595, 2374754;  632601, 
2374757; 632606,  2374760;  632606, 
2374761; 632610, 2374767; 632613, 
2374772; 632615, 2374778;  632616, 
2374786; 632616, 2374790;  632618, 
2374793; 632620, 2374797;  632622, 
2374799; 632627, 2374801;  632633, 
2374802; 632644, 2374804; 632655, 
2374805;  632668,  2374805;  632681, 
2374803; 632694, 2374800;  632705, 
2374797;  632721,  2374794;  632731, 
2374790; 632732,  2374790;  632737, 
2374791; 632738.  2374791;  632740, 
2374792; 632743,  2374796;  632747, 
2374797; 632752,  2374797;  632756, 
2374795; 632760, 2374787;  632763, 
2374778;  632763,  2374771;  632758, 
2374768;  632750,  2374763;  632750, 
2374762; 632749, 2374757;  632751, 
2374749; 632755,  2374738;  632762, 
2374727; 632770, 2374717;  632777, 
2374707; 632783,  2374699;  632783, 
2374690; 632781,  2374683;  632777, 
2374679;  632767,  2374678;  632750, 
2374674;  632738,  2374669;  632720, 
2374663; 632694,  2374654;  632682, 
2374650;  632681.  2374650;  632677. 
2374646;  632677, 2374645;  632671. 
2374638;  632668, 2374633; 632661, 
2374628; 632641,  2374614;  632640. 
2374614;  return  to  starting  point. 

(ii)  Note:  Map  264  follows: 


Map  264 
Unit  23  -Chamaesyce  kuwaleana  -f 


qP — I 


UnM23 

Uanu,  Uoku 
(State  Bird  Refuge) 


Mokapv  Point 


KM  Point 


Molfapu  Peninsula /^ 

FortHaseCove 


klokoleaRock 
(State  Bird  Refuge) 


I        1  Cntical  Habitat  Unit  23 
IllllJj   Critical  Habitat  for 

Chamaesyce  kuwaleana  -f 

■•■•■' .  Elevation  (500-ft.  contours) 
/\/  Major  Road 
/v    Coastline 


0$ 


(265)  Oahu  24 — Vigna  o-wahuensis — b 
(5  ha;  12  ac) 

(i)  Unit  consists  of  the  following  182 
boimdary  points:  Start  at  634907, 
2365956; 634895, 2365952;  634889, 
2365949; 634884, 2365946; 634883. 
2365946; 634879.  2365942;  634874. 
2365938;  634871,  2365935;  634867. 
2365934;  634863,  2365935;  634858. 
2365937; 634857. 2365938;  634854. 
2365938;  634853,  2365937;  634848. 
2365936; 634844,  2365934;  634843. 
2365935; 634842, 2365939;  634843, 
2365942; 634843. 2365943;  634844, 
2365947;  634846,  2365954;  634847, 
2365960; 634847,  2365961;  634845, 
2365964; 634845, 2365965;  634844. 
2365965;  634838,  2365969;  634837,  . 
2365969;  634836,  2365969;  634832. 
2365968;  634831,  2365968;  634829. 
2365966; 634828, 2365966;  634826, 
2365963; 634823,  2365960;  634818, 
2365954; 634812, 2365948;  634807, 
2365947;  634802,  2365947;  634799. 
2365947; 634796, 2365950; 634792. 
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2365956;  634788.  2365963;  634784. 
2365969;  634784.  2365977;  634782. 
2365983;  634782.  2365984;  634778. 
2365989;  634778.  2365990;  634772. 
2365995;  634762.  2366004; 6347S5. 
2366010;  634749.  2366016;  634743. 
2366023;  634741.  2366030;  634739. 
2366040;  634738.  2366050;  634738. 
2366057;  634737.  2366057;  634737. 
2366068; 634737. 2366079;  634737. 
2366088;  634740.  2366098;  634742. 
2366104;  634742.  2366105;  634742. 
2366109:  634742,  2366110;  634739, 
2366114;  634738.  2366120;  634738. 
2366126; 634738.  2366134;  634739. 
2366140;  634741,  2366144;  634749, 
2366150; 634763,  2366160;  634791, 
2366178;  634795,  2366181;  634799, 
2366182; 634803, 2366182;  634804, 
2366182;  634806,  2366183;  634807, 
2366184;  634807,  2366187;  634808, 
2366189;  634809,  2366189;  634813, 
2366189;  634815,  2366188;  634819, 
2366186; 634821,  2366184;  634824. 
2366178;  634827,  2366170;  634829. 
2366160;  634831.  2366153;  634832. 
2366148;  634832.  2366147;  634833. 
2366147;  634844.  2366143;  634847, 
2366142; 634851. 2366142;  634852, 
2366142;  634852.  2366143;  634853. 
2366144;  634855.  2366148;  634859. 
2366154;  634862.  2366159;  634864. 
2366164;  634869.  2366166;  634874, 
2366169;  634881,  2366172;  634887. 
2366175; 634893,  2366177;  634899, 
2366177;  634902,  2366174;  634905, 
2366171;  634906,  2366165;  634904, 
2366158; 634902, 2366149;  634902, 
2366144;  634902,  2366143;  634905. 
2366141;  634906,  2366141;  634913, 
2366142;  634921.  2366142;  634926. 
2366144;  634929.  2366146;  634933. 
2366148; 634936,  2366148;  634939, 
2366144;  634942,  2366135;  634943, 
2366135;  634946.  2366129;  634946. 
2366128;  634950.  2366126;  634951. 
2366126;  634957.  2366124;  634962. 
2366119;  634968,  2366114;  634975. 
2366105;  634981.  2366095;  634987, 
2366083; 634993.  2366061;  634996. 
2366050;  634999,  2366035;  634999, 
2366024; 634998, 2366020;  634992, 
2366018;  634985, 2366018;  634985, 
2366019; 634984,  2366018;  634975. 
2366017;  634963,  2366016;  634962, 
2366016;  634960,  2366014;  634959, 
2366014;  634954,  2366013;  634960. 
2366011;  634960,  2366010;  634962, 
2366006;  634965,  2366003;  634967, 
2366000;  634969^2365996;  634968, 
2365990;  634965,  2365985;  634964, 
2365985;  634963,  2365979;  634961, 
2365974;  634961.  2365973;  634962. 
2365965;  634963.  2365961;  634961, 
2365960;  634956,  2365955;  634951, 
2365953;  634942.  2365952;  634934. 
2365951;  634930,  2365950;  634926, 
2365949;  634922,  2365950;  634916. 


2365953;  634911, 2365956; 634911, 
2365957;  634910.  2365956;  return  to 
starting  point, 
(ii)  Note:  Map  265  follows: 


Map  265 
Unit  24  -  yigna  o-wahuensis  -  b 


Unit] 


O    Uokulua  Islands 
(Stale  Bird  Refuge) 


WHeaPoim 


1       I  Critical  Habitat  Unit  24 
lllllil  Critical  Habitat  for 

Vigna  o-wahuensis  -  b 

Elevation  (500-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 


OS     0    OS 


(266)  Oahu  25 — Vigna  o-wahuensis — c 
(4  ha;  9  ac) 

(i)  Unit  consists  of  the  following  117 
botmdary  points:  Start  at  635103, 
2365593;  635104,  2365590;  635104, 
2365589;  635105, 2365586;  635106, 
2365574; 635107, 2365567;  635107, 
2365566;  635108,  2365566;  635112, 
2365561;  635116.  2365557;  635116. 
2365552;  635111,  2365547;  635103, 
2365543; 635091,  2365539;  635077, 
2365535;  635065,  2365533;  635055, 
2365530;  635054,  2365530;  635048, 
2365523;  635042,  2365515;  635033, 
2365507;  635028,  2365502;  635023, 
2365498;  635015,  2365497;  635007, 
2365497;  634993.  2365497;  634986. 
2365497;  634986.  2365498;  634985. 
2365497;  634980,  2365496;  634972, 
2365497;  634958,  2365498;  634948. 


2365500;  634938,  2365503;  634929. 
2365511;  634921, 2365519;  634915. 
2365529;  634914, 2365532;  634914. 
2365533;  634906, 2365541; 634900, 
2365548;  634893,  2365556;  634892, 
2365557; 634887, 2365560;  634882, 
2365562;  634876,  2365564;  634875, 
2365565;  634875, 2365564;  634867, 
2365564;  634861,  2365566;  634858, 
2365567;  634857, 2365573; 634855, 
2365579;  634854, 2365588;  634853, 
2365592;  634856,  2365600;  634861, 
2365606;  634862,  2365606;  634872, 
2365624;  634887, 2365638;  634898, 
2365648;  634898, 2365649;  634903, 
2365654; 634910, 2365662;  634918, 
2365671;  634928,  2365679;  634935, 
2365684;  634944,  2365687;  634956. 
2365691; 634967, 2365696; 634978. 
2365699;  634990,  2365701;  634998, 
2365698;  635005,  2365696;  635018. 
2365695; 635027, 2365696;  635035, 
2365698;  635037,  2365697;  635040, 
2365694;  635041,  2365692;  635042, 
2365688;  635041,  2365684;  635040. 
2365681; 635039, 2365681;  635039, 
2365678;  635039,  2365677;  635040, , 
2365675;  635040.  2365674;  635041. 
2365674;  635046,  2365671;  635047, 
2365671; 635054, 2365670;  635055, 
2365670;  635062,  2365671;  635071. 
2365671;  635078.  23(55672;  635082. 
2365672;  635084,  2365670;  635087, 
2365666;  635087,  2365662;  635085, 
2365658;  635085,  2365657;  635084. 
2365652; 635083,  2365648;  635083, 
2365647; 635086,  2365643;  635092. 
2365637;  635099,  2365631;  635107, 
2365625; 635110,  2365621;  635111, 
2365616;  635110,  2365612;  635109, 
2365608;  635104,  2365602;  635101. 
2365599;  635101,  2365598;  635101. 
2365597;  return  to  starting  point. 

(ii)  Note:  Map  266  follows: 
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Map  266 
Unit  25  -  Vigna  o-wahuensis  -  c 


C>    Uokutua  Islands 


Unit  29 


MMMPbint 


Critical  Habitat  Unit  25 
Critical  Habitat  for 
yigna  o-wahuensis  -  c 

Elevation  (SOO-ft.  contoun) 
/Ny/  Major  Road 
/\/  Coastline 

«5  0  OJ   tmm 


05 


0 05 

=» — I 


(267)  Oahu  26 — Chamaesyce 
kuwaleana — g  (27  ha;  66  ac) 

(i)  Unit  consists  of  the  following  214 
boundary  points:  Start  at  639041, 
2358964;  639029,  2358969;  639024, 
2358973; 639019, 2358980;  639016, 
2358988; 639015, 2358994; 639015, 
2358998; 639014,  2359006;  639013, 
2359012;  639012,  2359023;  639012, 
2359024;  639009,  2359029;  639006, 
2359034;  639005.  2359035;  639002, 
2359038; 638998, 2359043; 638997, 
2359043;  638992, 2359048;  638982. 
2359054;  638972.  2359062;  638965, 
2359067; 638959, 2359072;  638956, 
2359077; 638955, 2359084; 638955, 
2359090;  638959,  2359100;  638961. 
2359105; 638962. 2359109; 638963. 
2359116;  638964.  2359125;  638964, 
2359139;  638966.  2359158; 638968, 
2359166;  638972.  2359175;  638975, 
2359185;  638980.  2359202;  638985, 
2359213;  638990.  2359226;  638995, 
2359239;  639003,  2359252;  639009, 
2359267;  639016, 2359280;  639027, 


2359291; 

2359307; 

2359323; 

2359336; 

2359349: 

2359360; 

2359376; 

2359392; 

2359404; 

2359417; 

2359429; 

2359444: 

2359452; 

2359453: 

2359449: 

2359442; 

2359434; 

2359426; 

2359416; 

2359407: 

2359403; 

2359387; 

2359370: 

2359350; 

2359332; 

2359300; 

2359276; 

2359251; 

2359239; 

2359229; 

2359216: 

2359193; 

2359168; 

2359142; 

2359129; 

2359112; 

2359100; 

2359092; 

2359071; 

2359056; 

2359025; 

2358995; 

2358968; 

2358950; 

2358938; 

2358923; 

2358915; 

2358898; 

2358887; 

2358876; 

2358867; 

2358860; 

2358848; 

2358837; 

2358829; 

2358822; 

2358822; 

2358824; 

2358832; 

2358842; 

2358849; 

2358856; 

2358862; 

2358866; 

2358869; 

2358869; 

2358867; 

2358867; 


639035, 

639057, 

639076, 

639107, 

639122, 

639137, 

639167, 

639190, 

639210, 

639241, 

639278, 

639312. 

639337, 

639369, 

639383, 

639391, 

639396, 

639398, 

639399, 

639400, 

639413, 

639430, 

639450, 

639463, 

639474, 

639495, 

639510, 

639520, 

639525, 

639531, 

639533, 

639536, 

639539. 

639540. 

639540, 

639536, 

639529, 

639526, 

639524, 

639523, 

639526, 

639534, 

639540, 

639543, 

639543, 

639539, 

639537, 

639526, 

639508, 

639487, 

639468, 

639450. 

639439. 

639426, 

639409. 

639395. 

639370. 

639355. 

639335. 

639309. 

639293. 

639265. 

639253. 

639241. 

639236, 

639230. 

639220. 

639211. 


2359299; 

2359317: 

2359330; 

2359344: 

2359355; 

2359367: 

2359385: 

2359397; 

2359408; 

2359421; 

2359435; 

2359448; 

2359453; 

2359451; 

2359446: 

2359438; 

2359431; 

2359420; 

2359411; 

2359406; 

2359394; 

2359381; 

2359359; 

2359340; 

2359317; 

2359288; 

2359263: 

2359243; 

2359235; 

2359221; 

2359206: 

2359179; 

2359153; 

2359134; 

2359124; 

2359106; 

2359093; 

2359080; 

2359070; 

2359038; 

2359010; 

2358978; 

2358958; 

2358943; 

2358932; 

2358016; 

2358908; 

2358892; 

2358880; 

2358872; 

2358865; 

2358853; 

2358843; 

2358833; 

2358826; 

2358822; 

2358822; 

2358827; 

2358837; 

2358846; 

2358852; 

2358862; 

2358863; 

2358869: 

2358869; 

2358868; 

2358867; 

2358867; 


639044. 

639065. 

639088. 

639114, 

639129, 

639153, 

639180, 

639*202, 

639229. 

639260, 

639302. 

639327, 

639356, 

639377, 

639387, 

639395, 

639397, 

639398, 

639400, 

639404, 

639422, 

639441, 

639456, 

639468, 

639487, 

639502. 

639516, 

639523, 

639528. 

639532, 

639535, 

639536, 

639539, 

639540. 

639538, 

639533, 

639529, 

639524, 

639524, 

639524, 

639531, 

639537, 

639542, 

639543, 

639542, 

639539, 

639532, 

639520, 

639498, 

639476, 

639458, 

639444, 

639432, 

639418, 

639402, 

639380, 

639364, 

639346, 

639322. 

639301. 

639280, 

639264, 

639249, 

639240, 

639235, 

639223, 

639214, 

639207, 


2358872;  639201,  2358877;  639194. 
2358884;  639186,  2358891;  639177. 
2358898: 639172,  2358900;  639167, 
2358901;  639166,  2358902;  639166. 
2358901; 639162,  2358900;  639161. 
2358900;  639158,  2358897;  639154, 
2358895:  639154,  2358894;  639151, 
2358891; 639148, 2358888;  639148. 
2358887;  639144,  2358883;  639142, 
2358881;  639137,  2358881:  639134. 
2358881; 639130,  2358884;  639129,. 
2358886;  639124,  2358894;  639120. 
2358902;  639117, 2358909;  639113, 
2358915;  639106,  2358924;  639102, 
2358929;  639095,  2358933;  639089, 
2358936;  639082,  2358938;  639076, 
2358941;  639069,  2358945;  639063, 
2358948:  639058,  2358953;  return  to 
starting  point. 

(ii)  Note:  Map  267  follows: 


Map  267 
Unit  26  -Chamaesyce  kuwaleana  - g 


Waimtntlo8$Y 


IHtnana  Island 
(Stala  Bra  Rafugel* 


,-^  KaoNkalpu  IHmtd 
(State  Bird  Kaluga) 


I       I  CriUcai  Habitat  Unit  26 
lllllll   Critical  Habitat  for 

Chamaesyce  latwaleana  -  g 

Elevation  (500-ft.  contours) 
/\/  Major  Road 
/V   Coastline 

0.5  0  P5   Miln 

«5       0       05 
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(268)  Oahu  26 — Vigna  o-wahuensis — 
(27  ha:  66  ac) 

(i)  Unit  consists  of  the  following  214 
boundary  points:  Start  at  639041, 
2358964:  639029,  2358969;  639024. 
2358973;  639019,  2358980;  639016. 
2358988;  639015,  2358994;  639015. 
2358998:  639014,  2359006;  639013. 
2359012:  639012,2359023;  639012, 
2359024:  639009,  2359029;  639006, 
2359034:  639005,  2359035;  639002, 
2359038;  638998,  2359043;  638997, 
2359043;  638992,  2359048;  638982, 
2359054;  638972.  2359062;  638965. 
2359067;  638959,  2359072;  638956. 
2359077;  638955,  2359084;  638955, 
2359090:  638959,  2359100;  638961, 
2359105:  638962,  2359109;  638963. 
2359116;  638964,  2359125;  638964, 
2359139;  638966,  2359158;  638968, 
2359166; 638972,  2359175;  638975, 
2359185; 638980,  2359202;  638985, 
2359213;  638990,  2359226;  638995, 
2359239;  639003, 2359252;  639009, 
2359267; 639016, 2359280;  639027. 
2359291;  639035. 2359299;  639044, 
2359307;  639057,  2359317;  639065, 
2359323;  639076,  2359330;  639088, 
2359336; 639107,  2359344;  639114, 
2359349;  639122,  2359355;  639129, 
2359360; 639137,  2359367;  639153, 
2359376; 639167,  2359385;  639180, 
2359392; 639190,  2359397;  639202, 
2359404;  639210,  2359408;  639229, 
2359417;  639241,  2359421;  639260, 
2359429;  639278,  2359435;  639302, 
2359444;  639312,  2359448;  639327, 
2359452;  639337,  2359453;  639356, 
2359453;  639369,  2359451;  639377, 
2359449;  639383,  2359446;  639387, 
2359442; 639391,  2359438;  639395, 
2359434;  639396.  2359431;  639397, 
2359426; 639398, 2359420; 639398, 
2359416;  639399,  2359411;  639400, 
2359407;  639400,  2359406;  639404, 
2359403;  639413,  2359394;  639422, 
2359387:  639430,  2359381;  639441, 
2359370;  639450,  2359359;  639456, 
2359350;  639463,  2359340;  639468, 
2359332;  639474,  2359317; 639487, 
2359300;  639495,  2359288;  639502, 
2359276;  639510, 2359263;  639516, 
2359251; 639520,  2359243;  639523, 
2359239; 639525.  2359235;  639528, 
2359229;  639531,  2359221;  639532. 
2359216;  639533,  2359206;  639535. 
2359193;  639536.  2359179;  639536,- 
2359168; 639539.  2359153;  639539, 
2359142; 639540.  2359134;  639540. 
2359129;  639540.  2359124;  639538, 
2359112; 639536. 2359106;  639533. 
2359100;  639529.  2359093;  639529, 
2359092;  639526.  2359080;  639524. 
2359071;  639524. 2359070;  639524. 
2359056;  639523.  2359038;  639524, 
2359025;  639526.  2359010;  639531. 
2358995;  639534.  2358978;  639537. 
2358968;  639540,  2358958;  639542, 


2358950:  639543, 2358943;  639543, 
2358938;  639543,  2358932;  639542, 
2358923:  639539,  2358916;  639539. 
2358915;  639537,  2358908;  639532, 
2358898;  639526,  2358892;  639520, 
2358887;  639508,  2358880;  639498, 
2358876; 639487,  2358872;  639476, 
2358867;  639468,  2358865;  639458, 
2358860:  639450,  2358853;  639444, 
2358848:  639439,  2358843;  639432, 
2358837:  639426,  2358833;  639418, 
2358829:  639409.  2358826;  639402, 
2358822;  639395,  2358822;  639380, 
2358822;  639370, 2358822;  639364, 
2358824;  639355, 2358827;  639346, 
2358832; 639335,  2358837;  639322, 
2358842;  639309,  2358846;  639301, 
2358849:  639293,  2358852;  639280, 
2358856;  639265,  2358862;  639264, 
2358862;  639253,  2358863;  639249, 
2358866;  639241,  2358869;  639240. 
2358869:  639236,  2358869;  639235, 
2358869;  639230, 2358868; 639223, 
2358867;  639220. 2358867;  639214. 
2358867;  639211,  2358867;  639207, 
2358872;  639201,  2358877;  639194, 
2358884:  639186,  2358891;  639177, 
2358898; 639172,  2358900;  639167, 
2358901;  63^166,  2358902;  639166, 
2358901;  639162.  2358900;  639161, 
2358900;  639158,  2358897;  639154. 
2358895;  639154,  2358894;  639151. 
2358891;  639148,  2358888;  639148. 
2358887;  639144.  2358883;  639142, 
2358881;  639137,  2358881;  639134. 
2358881;  639130.  2358884:  639129, 
2358886;  639124,  2358894;  639120, 
2358902;  639117,  2358909;  639113. 
2358915;  639106,  2358924;  639102, 
2358929;  639095,  2358933;  639089, 
2358936; 639082,  2358938; 639076, 
2358941L639069,  2358945;  639063, 
2358948;  639058,  2358953;  return  to 
starting  point. 

(ii)  Note:  Map  268  follows: 


Map  268 
Unit  26  -Vigna  o-wahuensis  -  d 


WaimaniloBav 


Uananalsland 
(StaU  Bird  Rafuga)a 


s  Kaott^aipu  Island 
^  (State  Brd  Raktgat 


I        I  Critical  Habitat  Unit  26 
lllllll   Critical  Habitat  for 

Vigna  o-wahuensis  -  d 

Elevation  (500-ft.  contours) 
/\/  Major  Road 
/N/  Coastline 


05 


^ 


0.5   Miki 


05       0       05 


(269)  Oahu  27 — Centaurium 
sebaeoides — b  (30  ha;  74  ac) 

(i)  Unit  consists  of  the  following  12 
boimdary  points:  Start  at  636505, 
2353431;  636303,  2353668;  637100, 
2354241; 637297,  2354115;  637128, 
2353956;  637052,  2353771; 636871, 
2353692;  636811,  2353706;  636712, 
2353621;  636657,  2353510;  636560, 
2353454;  636508,  2353427;  return  to 
starting  point. 

(ii)  Note:  Map  269  follows: 
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Map  269 
Uoit  27  -Centaurium  sebaeoides  -  b 


WtimmwIoBf 


II  Critical  Habitat  Unit  27 
llllifi  Critical  Habitat  for 

Cenlauritun  sebaeoides  •  b 

Elevation  (SOO-ft.  contours) 
/\/  Major  Road 
/X/   Coastline 


0.5 


(270)  Oahu  28— Cypenis 
trachysanthos — b  (8  ha;  20  ac) 

(i)  Unit  consists  of  the  following  23 
boiudary  points:  Start  at  635001, 
2351956;  635110,  2351995;  635197, 
2352022; 635282,  2352041;  635351, 
2352039;  635434,  2352026;  635460, 
2351985;  635438,  2351945; 635432, 
2351917;  635414,  2351893;  635382, 
2351869;  635338,  2351841; 635288, 
2351826;  635247,  2351815;  635219, 
2351815;  635158,  2351822;  635101, 
2351828;  635053,  2351832;  634997, 
2351852;  634971, 2351876;  634951, 
2351893; 634949,  2351906;  634966, 
2351939;  return  to  starting  point. 

(ii)  Note:  Map  270  follows: 


Map  270 
Unit  28  -Cyperus  trachysanthos  -  b 


II  Critical  Habitat  Unit  28 
III II II  Critical  Habitat  for 

Cyperus  trachysanthos  -  b 

Elevation  (SOO-ft  contoun) 
/S/  Major  Road 
/V    Coasdinc 


05 


0  5 


OS 


05 


(271)  Oahu  2&—Marsiha  villosa—c  (7 
ha;  18  ac) 

(i)  Unit  consists  of  the  following  14 
boundary  points:  Start  at  635006, 
2351930;  635107,  2351989;  635178, 
2352022:  635269,  2352038;  635357, 
2352041;  635428,  2352038;  635441, 
2351986;  635409,  2351898;  635383. 
2351852; 635308, 2351830; 635246, 
2351817; 635129, 2351826; 635035, 
2351859;  635012,  2351898;  return  to 
starting  point. 

(ii)  Note:  Map  271  follows: 


Map  271 
Unit  28  -MarsUea  vitlosa  -  c 


II  Critical  Habitat  Unit  28 
IlllUI  Critical  Habitat  for 
Ma-silea  villosa  -  c 

Elevation  (SOO-ft.  contours) 
/S/  Major  Road 
/v    Coasdine 


05 


OS  Mria 


0.5       0      05 


(272)  Oahu  29 — Cyperus 
trachysanthos — c  (4  ha;  10  ac) 

(i)  Unit  consists  of  the  following  15 
boimdary  points:  Start  at  634916. 
2352187; 634932,  2352204;  634977, 
2352241; 635034,  2352241;  635069, 
2352232; 635108, 2352195;  635108, 
2352137; 635086, 2352098;  635064, 
2352067;  635021,  2352030;  634962, 
2352004;  634921,  2352017;  634875, 
2352043;  634873,  2352087;  634875, 
2352135;  return  to  starting  point. 

(ii)  Note:  Map  272  follows: 
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Critical  Habitat  Unit  29 
Critical  Habitat  for 
Cyperus  trachysanthos  -  c 

Elevation  (SOO-ft.  contours) 
/\/  Major  Road 
/\/  Coasdine 


0.5 


(273)  Oahu  29 — MarsUea  villosa — d  (5 
ha;  11  ac) 

(i)  Unit  Consists  of  the  following  13 
boimdary  points:  Start  at  634980, 
2352018;  634908,  2352018;  634873, 
2352038;  634869,  2352090;  634886, 
2352155; 634928, 2352207;  634999, 
2352252;  635068,  2352236;  635116, 
2352194;  635129,  2352152;  635123, 
2352109;  635090,  2352064;  635035, 
2352031;  return  to  starting  point. 

(ii)  Note:  Map  273  foUows: 


Map  273 
V^  29 'ManOeavOMm-d 


LJ  Critical  Habitat  Unit  29 

lUilJ]  Critical  Habitat  for 

MarsUea  villosa  -  d 

V    Elevation  (SOO-ft  cootoan) 
/S/  MajorRoad 
/V  Coasdine 


OS 


•J 


05 


(274)  Oahu  30 — Lobelia  monostachya — 
a  (60  ha;  148  ac) 

(i)  Unit  consists  of  the  follov^ng  27 
boimdary  points:  Start  at  624168, 
2356522; 624519, 2356753; 624644, 
2356802;  624645,  2356802;  624645, 
2356803;  624648,  2356804;  624902, 
2357165;  625018,  2357329;  625039. 
2357383;  625337,  2357226;  625511, 
2357122;  625420,  2356986;  625323. 
2356853;  624917, 2356242;  624907,  ^ 
2356227;  624732,  2356309;  624741, 
2356330;  624795, 2356390;  624800, 
2356466;  624811,  2356492;  624811, 
2356493;  624734,  2356593;  624734, 
2356594;  624733,  2356594;  624732, 
2356594;  624709,  2356578;  624454, 
,2356409;  return  to  starting  point. 

(ii)  Note:  Map  274  follows: 


Map  274 
Unit  30  -Lobelia  monostachya  -  a 


I        I  Cntical  Habitat  Unit  30 

llimi  Critical  Habitat  for 

Lobelia  monostachya  -  a 

Elevation  (500-ft.  contours) 
/\/  MajorRoad 
/V    Coasdinc 


OS 


0       OS 


(275)  Oahu  31 — Gouania  meyenii — d  - 
(116  ha;  286  ac) 

(i)  Unit  consists  of  the  following  22 
boundary  points:  Start  at  624109, 
2351193;  624110,  2351193;  624344, 
2351374; 624344, 2351375;  624322, 
2351901;  624322,  2351902;  624173, 
2352081;  624173.  2352082;  624049, 
2352143; 624048,  2352143;  624047, 
2352143;  623860, 2352077; 623615, 
2351898;  623615,  2351897;  623614, 
2351897; 623548, 2351462;  623548, 
2351461; 623549,  2351460;  623733, 
2351300;  623846,  2351144;  623846, 
2351143; 623847,  2351143;  return  to 
starting  point. 

(ii)  Excluding  one  area  bounded  by 
the  following  22  points  (59  ha,  146  ac): 
Start  at  624110,  2351193;  624344, 
2351374;  624344,  2351375;  624322, 
2351901;  624322,  2351902;  624173, 
2352081;  624173,  2352082;  624049, 
2352143;  624048,  2352143;  624047, 
2352143; 623860, 2352077;  623615, 
2351898;  623615,  2351897;  623614, 
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2351897 
2351461 
2351300 
2351143 
2351193; 


623548, 2351462:  623548, 
623549. 2351460;  623733. 
623846.  2351144;  623846. 
623847. 2351143;  624109, 
return  to  starting  point. 


(iii)  Note:  Map  275  follows: 


Map  275 
Unit  31  -Gouania  meyenii-d 


''"^k: 


;■■     ■•-I 


KupHufiluo  Pani 


_  Critical  Habitat  Unit  3 1 

lllilJI  Critical  Habitat  for 

Gouania  meyenii  -  d 

Elevation  (500-ft.  contoura) 
/\/  Major  Road 
/v    Coastline 


0.5 


OS 


(276)  Oahu  31—SpermoIepis 
hawaiiensis — b  (116  ha;  286  ac) 

(i)  Unit  consists  of  the  following  22 
boundary  points:  Start  at  624109, 
2351193;  624110.  2351193;  624344, 
2351374; 624344.  2351375;  624322. 
2351901; 624322,  2351902;  624173, 
2352081;  624173,  2352082;  624049, 
2352143; 624048, 2352143;  624047, 
2352143; 623860,  2352077;  623615, 
2351898;  623615,  2351897;  623614, 
2351897; 623548.  2351462;  623548. 
2351461; 623549.  2351460;  623733. 
2351300; 623846.  2351144;  623846, 
2351143;  623847,  2351143;  return  to 
starting  point. 

(ii)  Excluding  one  area  bounded  by 
the  following  22  points  (59ha,  146ac): 
Start  at  624110,  2351193;  624344. 


2351374; 624344. 2351375;  624322. 
2351901;  624322.  2351902;  624173. 
2352081:  624173.  2352082;  624049, 
2352143;  624048,  2352143;  624047, 
2352143;  623860,  2352077;  623615, 
2351898; 623615,  2351897;  623614, 
2351897;  623548,  2351462;  623548, 
2351461;  623549.  2351460;  623733, 
2351300;  623846, 2351144; 623846. 
2351143; 623847. 2351143; 624109, 
2351193;  return  to  starting  point, 
(iii)  Note:  Map  276  follows: 


Map  276  Unit  31 
Spermolepis  hawaiietais  -  b 


RHigt 


I       I  Critical  Habitat  Unit  3 1 
lllllll  Critical  Habitat  for 

Spermolepis  hawaiiensis  -  b 

Elevation  (SOO-ft.  contours) 
/V    Major  Road 
/\/  Coastline 


05 


0  5   Mild 

Z3 


05   Kjlooclen 


(277)  Oahu  32— Lobelia  monostachya— 
b  (47  ha;  115  ac) 

(i)  Unit  consists  of  the  following  35 
boundary  points:  Start  at  623244, 
2359774; 623355, 2359864;  623692, 
2359434; 623717, 2359408; 623802, 
2359404; 623814,  2359345;  623641, 
2359143;  623578,  2358957;  623633, 
2358768; 623759,  2358742;  623756, 
2358730;  623701,  2358521;  623169. 
2358151; 623083,  2358237:  623230, 
2358329; 623230, 2358330;  623230, 


2358331: 623154,  2358462;  623236. 
2358610;  623388,  2358571;  623389. 
2358571: 623390,  2358571;  623390, 
2358572; 623478, 2358682;  623478, 
2358683; 623453,  2358712;  623368, 
2358817; 623353, 2358925;  623325, 
2359134;  623469,  2359270;  623469, 
2359271; 623469, 2359272;  623466, 
2359279;  623468,  2359282;  623359, 
>2359518:  return  to  starting  point, 
(ii)  Note:  Map  277  follows: 


Map  277 
Unit  32  -Lobelia  monostachya  -  b 


Critical  Habitat  Unit  32 

lllllll  Critical  Habitat  for 

Lobelia  monostachya  -  b 

Elevation  (500-ft.  contours) 
/\/  Major  Road 
/\/   Coastline 


OS 


OS 


(278)  Oahu  33 — Lobelia  monostachya — 
c(71  ha;  175  ac) 

(i)  Unit  consists  of  the  following  15 
boundary  points:  Start  at  621273, 
2359524; 621269,  2359528;  621405, 
2359780;  621744,  2360094;  621991, 
2360258:  622260,  2360527;  622646, 
2360763;  622811, 2360807; 623064, 
2360560;  622811,  2360460;  622539, 
2360384;  622376, 2360243; 622273, 
2359934;  622138,  2359803;  621801, 
2359537;  retiun  to  starting  point. 

(ii)  Note:  Map  278  follows: 
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Map  278 
Unit  33  -Lobelia  monostachya  -  c 


PunchboHl 


^         ^ 


I       I  Critical  Habitat  Unit  33 
lllllll  Critical HabiUt for 

Lobelia  monostachya  -c 

Elevation  (SOO-ft.  contours) 
/\/  Major  Road 
/V    Coastline 


(279)  Oahu  34— Trematolobelia 
singularis — c  (2  ha;  5  ac) 

(i)  Unit  consists  of  the  following  32 
boimdary  points:  Start  at  623343, 
2363728;  623355, 2363728; 623364, 
2363711;  623372,  2363677;  623371, 
2363634: 623385, 2363607; 623414, 
2363575; 623451, 2363542;  623476, 
2363526; 623521,  2363513;  623563. 
2363503; 623622,  2363488;  623649, 
2363460;  623683, 2363405;  623700, 
2363384; 623701, 2363365;  623686. 
2363363; 623656, 2363376;  623636. 
2363388;  623618,  2363424;  623600, 
2363454; 623552,  2363477;  623493, 
2363486;  623428, 2363505;  623409, 
2363516;  623380,  2363554;  623357,   . 
2363581;  623338, 2363598;  623319, 
2363613; 623323,  2363648;  623326, 
2363680;  623327,  2363707;  return  to 
starting  point. 

(ii)  Note:  Map  279  follows: 


Map  279  Unit  34 
Trematolobelia  singularis  -  c 


tm 


I        I  Critical  Habitat  Unit  34 
lllllll  Critical  Habitat  for 

Trematolobelia  singularis  -  c 
Elevation  (500-ft.  contours) 
/V    Major  Road 
/A/  Coastline 


OS   Kilomelers 


(280)  Oahu  35 — Bonamia  menziesii — ( 
(374  ha;  923  ac) 

(i)  Unit  consists  of  the  following  18 
boimdary  points:  Start  at  629086, 
2356780; 629201, 2357084;  629606, 
2357366;  630257,  2357286;  630655. 
2357272;  631038,  2357163;  631327. 
2357170;  631609,  2356794;  631877. 
2356751;  632000.  2356700;  632072. 
2356404;  632058, 2355876;  631812. 
2355681;  631674, 2355645;  630640, 
2355768;  629404,  2355928;  629462, 
2356549; 629375,  2356657;  return  to 
starting  point. 

(ii)  Note:  Map  280  follows: 


^ 
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Map  280  Unit  35  -  Bonamia  menzeisii  -  e 


Critical  H^itat  Unit  35 

llllill  Critical  Habitat  for 

Bonamia  menzeisii  -  e 

Elevation  (SOO-ft.  contours) 

/\/  Major  Road 

/A/  Coastline 


05 


OS 

3r 


(281)  Oahu  35— Chamaesyce  2356449;  631621.  2356331;  631623. 

celastroides  var  kaenana — e  (238  ha;  2356148;  631638.  2355948;  631662, 

588  ac)  2355818;  631694.  2355602;  631693, 

(i)  Unit  consists  of  the  following  70  2355601;  631693.  2355600;  631701. 

boundary  points:  Start  at  630069,  2355280;  631697,  2354977;  631536, 

2355613;  630055,  2355683;  630069,  2354177;  631533,  2354184;  631525, 

2355782;  630115.  2355917;  630117,  2354596;  631529.^2354705;  631522, 

2355972; 630168.  2356052;  630166,  2354734; 631518, 2354916;  631517, 

2356126; 630151.  2356177;  630170,  .    2354919;  631511,  2355000;  631542, 

2356314; 630142.  2356382;  630132.  2355222; 631516,  2355248;  631493, 

2356461;  630142,  2356466;  630187.  2355297;  631363,  2355306;  631277, 

2356468;  630387,  2356468;  630650,  2355000;  631285,  2354918;  631284. 

2356466;  630903.  2356468;  631279,  2354916; 631283.  2354916;  631081, 

2356468;  631394,  2356468;  631628,  2354472;  631034,  2354467;  630645. 


2355292:  630645.  2355293;  630644, 
2355293;  630484.  2355324;  630483. 
2355324;  630482,  2355323;  630455. 
2355102;  630455, 2355101; 630642. 
2354688;  630575, 2354506;  630566. 
2354490;  630493,  2354399;  630486. 
2354322;  630453,  2354295;  630390, 
2354343;  630473,  2354715;  630473, 
2354716;  630187, 2355415;  630193, 
2355589;  630102,  2355623;  630101, 
2355624;  630101,  2355625;  630100. 
2355625;  630099.  2355625;  return  to 
starting  point. 

(ii)  Note:  Map  281  follows: 


Federal  Register /Vol.  68,  No.  116/Tuesday,  June  17,  2003/Rules  and  Regulations 


36365 


Map  281  Unit  35  -  Chamaesyce  celastroides  var.  kaenana  -  e 


I       I  Critical  Habitat  Unit  35 

IHTTTl  Critical  Habitat  for 

Chamaesyce  celastroides  var.  kaenana  -  e 

Elevation  (500-ft.  contours) 

/\/  Major  Road  °         V 

A/  Coastline  .  sM  '"'°~^ 


I    Milci 


^>^ 

^  ^ 

'^f?' 

N 

4*i> 

(282)  Oahu  35-^hamaesyce 
deppeana — b  (19  ha;  47  ac) 

(i)  Unit  consists  of  the  following  71 
boundary  points:  Start  at  624710, 
2363371;  624704,  2363385;  624721. 
2363406;  624754.  2363442;  624783, 
2363468;  624809,  2363480;  624859, 
2363397;  624925,  2363364;  624987, 
2363347;  625052,  2363337;  625116, 
2363295; 625176. 2363254;  625290. 
2363182;  625335, 2363163;  625376, 
2363161;  625417,  2363145;  625460. 
2363118;  625486.  2363082;  625483. 


2363045; 625510.  2363008;  625547.  2362372; 626088.  2362415;  626075. 

2362971;  625588. 2362949; 625624.  2362435;  626062.  2362444;  625972, 

2362933;  625650,  2362939;  625665,  2362510;  625888,  2362572;  625805, 

2362968;  625690,  2362985; 625703,  2362613;  625771, 2362659;  625752, 

2363013; 625729.  2363029;  625730.  2362715;  625733.  2362770;  625738, 

2363028; 625777, 2362945; 625776.  2362766;  625724,  2362780;  625698, 

2362902;  625784,  2362858; 625829,  2362830;  625671, 2362852; 625595. 

2362823; 625853.  2362797; 625843,  2362871; 625540, 2362897;  625464; 

2362776; 625853,  2362787;  625872,  2362918; 625438,  2362942;  625390. 

2362725;  625896,  2362687; 625924,  2363018;  625328,  2363095;  625293. 

2362659;  625955,  2362641;  625994,  2363123;  625231,  2363145;  625131, 

2362628;  626024, 2362620; 626028,  2363190;  625004,  2363245;  624904, 

2362620;  626279,  2362444;  626232,  2363282;  return  to  starting  point. 

2362397;  626194,  2362389;  626136.  (ii)  Note:  Map  282  follows: 
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I       I  Critical  Habitat  Unit  35 

Hi  Critical  Habitat  for 

Chamaesyce  deppeana  -  b 

Elevation  (SOO-ft.  contours) 

i\/  Major  Road 

/\/  Coastline 
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(283)  Oahu  35 — Cyanea  crispa — d 
(1,336  ha;  3.301  ac) 

(i)  Unit  consists  of  the  following  98 
boundary  points:  Start  at  623944, 
2361231:  623966.  2361243;  624062, 
2361457;  624128.  2361633;  624397. 
2361796;  624487.  2361853;  624497, 
2361858;  624498, 2361858;  624502. 
2361863; 624648, 2361955;  624873, 
2362180; 625030, 2362416;  625040, 
2362426; 625350, 2362723;  625502, 
2362941: 625666,  2363011;  625734, 
2362935:  625866,  2362736;  625998, 
2362617;  626117,  2362524;  626170, 
2362445;  626184,  2362366;  625959, 
2362379;  625945,  2361955;  625945, 
2361730;  625839,  2361465:  625800, 


2361201; 
2360976; 
2360950; 
2360354; 
2359983; 
2359895; 
2359763; 
2359690: 
2359654; 
2359518; 
2359373; 
2359377; 
2359127; 
2358932; 
2358784; 
2358694; 
2358573; 


625791. 
625783. 
625773. 
626237, 
626887, 
627121, 
627395, 
627411, 
627708, 
628484, 
628785, 
629050, 
629499, 
629847. 
630292, 
630725. 
631279. 


2361007; 

2360975; 

2360605; 

2360115; 

2359949; 

2359883; 

2359699 

2359689 

2359529 

2359486 

2359224 

2359268 

2359010 

2358866 

2358725 

2358631 

2358518; 


625783. 
625789, 
625998, 
626475, 
627102, 
627282, 
627408, 
627473, 
628098. 
628840, 
628843, 
629218, 
629714, 
630108, 
630510, 
630998, 
631412, 


2358483 
2358089 
2357656: 
2357429 
2357250 
2357273 
2357511 
2357714 
2357871 
2358332 
2358675 
2358843 
2359349; 
2359759; 
2360181 
2360483 
2360834: 


631482. 
631466. 
631482. 
631431. 
631248. 
630491, 
629343, 
628266, 
627485, 
626283, 
625690, 
625373, 
625164, 
624900, 
624529, 
623937, 
623679, 


2358393; 
2357898; 
2357496; 
2357293; 
2357195; 
2357343: 
2357636; 
2357862; 
2358059; 
2358472; 
2358695; 
2359027; 
2359653: 
2359996: 
2360406; 
2360701; 
2360963; 


631478, 
631506. 
631431, 
631412, 
630826, 
629874, 
628949, 
628269, 
626771. 
625686, 
625455, 
625376, 
625032, 
624754, 
624245, 
623750. 
623691, 
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2361043;  623890,  2361096; 623891, 


2361096;  623891,  236UB97:  return  to 
starting  point. 


(il)  Note:  Map  283  follows: 


Map  283  Unit  35  -  Cyanea  crispa  -  d 


I       I  Critical  Habitat  Unit  35 

imill  Critical  Habitat  for 
Cyanea  crispa  -  d 

Elevation  (500-ft.  contours) 

/\/  Major  Road 

/V    Coastline 
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(284)  Oahu  35 — Cyanea  grimesiaaa  ssp.  2358159;  630320,  2358086;  630369, 

grinjesiana— b  (329  ha;  813  ac)  2358045;  630745,  2357984;  631011, 

(i)  Unit  consists  of  the  following  43  2357980;  631198,  2357972;  631415, 

boundary  points:  Start  at  627482,  2357968;  631582,  2357955;  631611, 

2358725; 627502,  2358723;  627743,  2357898; 631595,  2357837;  631599, 

2358682; 628029,  2358650;  628580,  2357682;  631587,  2357502;  631574, 

2358576; 628682,  2358576;  628842,  2357371; 631542,  2357285;  631439, 

2358539; 628841,  2358537;  629315,  2357265; 631223,  2357277;  631080, 

2358380; 629642,  2358266;  629985,  2357310; 630888.  2357330;  630602, 


2357379;  630214,  2357420;  630067, 
2357432;  629900,  2357412;  629614, 
2357473; 629078, 2357628;  628693, 
2357706;  628690,  2357694;  628547, 
2357698;  628241,  2357731;  627906, 
2357732;  627645,  2357732;  627428, 
2357760; 627367, 2357780;  627450, 
2358384;  return  to  starting  point. 

(ii)  Note:  Map  284  follows: 
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Map  284  Unit  35  -  Cyanea  grimesiana  s^.  grimesiana  -  b 


■■MUOanu  PaK^ 


<^  Konahuanuil    ; 

-■'      ...••■' 

(. 

•  ;l           Spring    '^ 

UanoeFaKs  \ 
Si.    :     .,'..■      \         Pikot*9t  Spnng 

■■••...... \w**to« Spring     ^^.."ir.Jji..^  .       

liiifc 

i^:6Konti-\^^ 

y .  y             (  '■ 

..-'  LaulMpo*  G(ic/i 

lllllll^ 

;";    WtialMOd 

HawaKtoayX 

\   KUKOUOU 

Critical  Habitat  Unit  35 

llimi  Critical  Habitat  for 

Cyanea  grimesiana  ssp.  grimesiana  •  h 

■■'  \/   Elevation  (500-ft.  contours) 

/S/  Major  Road 

/V    Coastline 


0i3 


a5        I    Kikacttn 


(285)  Oahu  35 — Cyanea  humboltiana—      2359540; 

e  (539  ha;  1.333  ac)  2359541 

(i)  Unit  consists  of  the  following  96  2359542 

boundary  points:  Start  at  625951.  2359537 

2361660;  625886.  2361457;  625799.  2359501 

2361195;  625784,  2360979;  625783,  2359211 

2360976;  625783,  2360975;  625784,  2358933 

2360974;  625779,  2360900;  625799,  2358796 

2360606;  625965,  2360402;  626198,  2358795 

2360174;  626389.  2360033;  626480.  2358739 

2359983; 626479. 2359983;  626675,  2358526 

2359975;  626782,  2359975;  626986,  2358417 

2359924;  627140.  2359829;  627393,  2358630 

2359697;  627405,  2359693;  627408,  2358974 

2359690;  627415,  2359689;  627568,  2359028 

2359634;  627871,  2359597;  628136.  2359036 

2359543;  628188,  2359542;  628197,  2359169; 


628198, 
628348, 
628664, 
628705, 
629131, 
629448. 
630060, 
630084, 
630104, 
630294, 
630785. 
629634. 
629241. 
628655, 
628240. 
627559, 
627431, 


2359540; 
2359539; 
2359545; 
2359530; 
2359305; 
2359086; 
2358809; 
2358796; 
2358787; 
2358740; 
2358154; 
2358615; 
2358804; 
2359024; 
2359032; 
2359057; 
2359244; 


628255. 
628418. 
628664, 
628764, 
629261> 
629801, 
630083. 
630088, 
630273, 
630929, 
630110, 
629593, 
628925, 
628655, 
627767, 
627468, 
627285, 


2359340 
2359273 
2359356 
2359539 
2359655 
2359667 
2359896 
2360240 
2360560: 
2360826 
2361170 
2361436 
2361685 
2362000 
2362308 
2362557 
2362511; 


627119. 
626783. 
626219. 
625680. 
£25662. 
625657. 
625110, 
624824, 
624537, 
624417, 
624463, 
624670. 
624990, 
625201, 
625405. 
625704, 
625974. 


2359352; 
2359277; 
2359447; 
2359657; 
2359664; 
2359669; 
2360116; 
2360394; 
2360693; 
2361017; 
2361382; 
2361573; 
2361855; 
2362179; 
2362407; 
2362598; 
2362449; 


626999, 
626546, 
625982, 
625675. 
625654, 
625351, 
624957, 
624674, 
624454, 
624392, 
624546, 
624795, 
625102, 
625347, 
625550, 
625870. 
625970. 
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2362364;  625969.  2362363;  return  to 
starting  point. 


(ii)  Note:  Map  285  follows: 


Map  285  Unit  35  -  Cyanea  humboUtiana  -  e 


Critical  Habitat  Unit  35 

Critical  Habitat  for 
Cyanea  humboldtiana  -  e 

V    Elevation  (500-ft.  contours) 
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(286)  Oahu  35- — Cyanea  koolauensis— 
(209  ha;  517  ac) 

(i)  Unit  consists  of  the  following  16 
boimdary  points:  Start  at  623850, 


2360912;  624406,  2361184;  624371, 
2361338; 624678,  2361692;  624891, 
2362035; 625258, 2362438;  625459, 
2362757; 625589,  2362792;  625695, 
2362378;  625601, 2361834;  625601, 


2361113;  625594,  2360964;  624749, 
2360309;  624669,  2360404;  624595, 
2360462;  624039,  2360722;  return  to 
starting  point, 
(ii)  Note:  Map  286  follows: 
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Miq>  286  Unit  35  -  Cyanem  koolamensis  -  c 
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(287)  Oahu  Zb—Cyanea  koolauensis—6  2359406:  628481.  2359371;  628776, 

(312  ha:  770  ac)  2359406:  629349,  2358920:  629609. 

(i)  Unit  consists  of  the  following  18  2358885:  630095,  2358590:  630755, 

boundary  points:  Start  at  627127,  2358486:  630633,  2357965:  630494. 

2358746;  627509,  2359475;  627960,  2357930;  630182.  2358035;  629835, 


2358017; 629349. 2358017;  629123. 
2358000;  628759.  2358087;  628498. 
2358121:  627960.  2358416;  return  to 
starting  point. 

(ii)  Note:  Map  287  follows: 
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Map  287  Unit  35  -  Cyanea  kootauensis  -  d 


Critical  Habitat  Unit  35 

illlll  Critical  Habitat  for 

Cyanea  koolauensis  -  d 

v    Elevation  (500-fl  UMitours) 

/\/  MajorRoad 

/\/  Coasdine 


(288)  Oahu  35 — Cyanea  st.-fohnii—h 
(135  ha;  333  ac) 

(i)  Unit  consists  of  the  following  130 
boimdary  points:  Start  at  631368, 
2358369; 631225,  2358417;  630942, 
2358443; 630644,  2358485;  630309, 
2358568; 630157.  2358621;  629922. 
2358689;  629644, 2358804;  629414, 
2358882; 629294, 2358919;  629105. 
2359045;  628875,  2359217;  628671, 
2359301; 628498,  2359322;  628211, 
2359343;  628211,  2359338;  628130, 
2359359;  627971,  2359359;  627800, 
2359353; 627739, 2359353;  627541. 
2359413;  627345.  2359461;  627279, 
2359509;  627240,  2359564;  627120, 
.2359633;  627042,  2359681;  626985, 


2359765; 
2359774; 
2359951; 
2360255; 
2360324; 
2360348; 
2360381; 
2360580; 
2360766; 
2361094; 
2361295; 
2361434; 
2361575; 
2361783; 
2362059; 
2362125; 
2362228; 


62^894, 
626368, 
625986, 
625791, 
625782. 
625770, 
625674, 
625604, 
625589, 
625550. 
625517. 
625535, 
625529, 
62S617, 
625604, 
625505, 
625532, 


2359771; 
2359843; 
2360138; 
2360325; 
2360335; 
2360349; 
2360463; 
2360637; 
2360905; 
2361199; 
2361365; 
2361527; 
2361692; 
2361903; 
2362059; 
2362177; 
2362258; 


626654, 
626188, 
625854, 
625791. 
625770, 
625743. 
625620. 
625601, 
625550, 
625544, 
625511, 
625535, 
625598, 
625605, 
625556. 
625493, 
625562, 


2362309; 
2362519; 
2362525; 
2362450; 
2362378; 
2362264; 
2362161; 
2362080; 
2361867; 
2361698; 
2361539; 
2361392; 
2361220; 
2361061; 
2360947; 
2360781; 
2360607; 


625607, 
625662, 
625755, 
625929, 
625935, 
625875, 
625854, 
625657, 
625896, 
625830, 
625737, 
625701, 
625728, 
625722, 
625737, 
625764, 
625788, 


2362414; 
2362540; 
2362489; 
2362408; 
2362312; 
2362219; 
2362080; 
2361951; 
2361774; 
2361629; 
2361449; 
2361298; 
2361151; 
2361004; 
2360896; 
2360664; 
2360550; 


625623, 
625689, 
625848, 
625956, 
625887, 
625857, 
625851. 
625881, 
625869, 
625773. 
625698. 
625731. 
625719. 
625722. 
625749, 
62576*, 
625815, 
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2360502; 
2360436; 
2360210; 
2360033; 
2359930; 
2359906; 
2359912; 


625815, 
626007. 
626209, 
626437, 
626708. 
626786. 
626973. 


2360499; 
2360306; 
2360129; 
2359991; 
2359918; 
2359912; 
2359891; 


625875, 
626104, 
626338, 
626636, 
626744, 
626867. 
627201, 


2359801: 
2359615; 
2359530: 
2359542; 
2359474; 
2359448; 
2359296; 


627324, 
627721, 
628189, 
628191, 
628618, 
628922, 
629210, 


2359681 
2359552 
2359539; 
2359541 
2359442 
2359343 
2359134 


627466. 
628004, 
628189, 
628409, 
628734, 
629000, 
629398. 


2359034;  629534,  2358966;  629754, 
2358945;  629932,  2358830;  630262, 
2358684;  630670,  2358610;  631214, 
2358526; 631349,  2358518;  return  to 
starting  point. 

(ii)  Note:  Map  288  follows: 


Map  288  Unit  35  -  Cyanea  st-johmi  -  b 


Critical  Habitat  Unit  35 

IfTTTTI  Critical  Habitat  for 

Cyanea  st.-johnii  -  h 

Elevation  (SOO-ft.  contouiS) 

/S/  Major  Road 

/\/  Coastline 
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(289)  Oahu  35— Cyanea  supeiho—A  2357911;  631241,  2357906;  631348, 

(282  ha;  697  ac)  2357901;  631387, 2357847; 631373. 

2357799;  631363. 2357706;  631343, 

(i)  Unit  consists  of  the  following  38  2357517;  631329.  2357327;  631329. 

boundary  points:  Start  at  629040.  2357114;  631329.  2356890;  631261. 

2358537;  629196.  2358469;  629405.  2356798;  631169.  2356793;  631023. 

2358358; 629686,  2358265;  629978,  2356822; 630911. 2356837; 630765. 

2358173; 630357,  2358061;  630692,  2356846; 630561,  2356905;  630372, 

2357969; 630926,  2357915;  631052,  2356968; 630109,  2357046;  629866. 


2357118; 629536, 2357235;  629254, 
2357332; 628943,  2357386;  628714. 
2357425;  628666.  2357488;  628666. 
2357585;  628666.  2357687;  628666, 
2357770;  628695, 2357852; 628744, 
2357979;  628763,  2358081;  return  to 
starting  point. 

(ii)  Note:  Map  289  follows: 
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Map  289  Unit  35  -  Cyanea  superba  -  d 


Critical  Habitat  Unit  35 
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(290)  Oahu  35 — Cyrtandra  polyanth 
a  (190  ha;  469  ac) 

(i)  Unit  consists  of  the  following  21 
boundary  points:  Start  at  632692, 
2357913; 632214, 2357962;  632118, 


2358162; 
2357861; 
2357838; 
2358144; 
2358635; 
2358538; 


631987, 
631352, 
630320, 
629995, 
631175, 
631537, 


2357985; 
2357878; 
2357935; 
2358800; 
2358587; 
2358522; 


631642, 
630945, 
629723, 
630879, 
631506, 
631694, 


2358524; 632037, 2358651;  632266, 
2358737;  632397,  2358444;  632436. 
2358300;  632639,  2358025;  632725, 
2357947;  return  to  starting  point. 

(ii)  Note:  Map  290  follows: 
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Map  290  Unit  35  -  Cyrtandro  potyatttha  -  m 


^.K..       1,^    \  l._ 


(291)  Oahu  3^—Delissea  subcordata~e  2358423;  627502,  2358427;  627630, 

(292  ha;  721  ac)  2358379;  627953,  2358255;  628276, 

(i)  Unit  consists  of  the  following  25  2358149;  628736,  2358038;  628729. 

boundary  points:  Start  at  626664,  2357998;  628614,  2357777;  628604. 

2357534; 626795,  2357704;  627029,  2357670; 628469,  2357323;  628440, 

2358053: 627224,  2358336;  627392,  2357112; 628469,  2356746;  628407. 


2356682; 627935,  2356616;  627308, 
2356585; 627034,  2356621;  626808, 
2356718; 626676,  2356789;  626455, 
2356942;  626679.  2357357;  626679. 
2357358;  retiim  to  starting  point. 

(ii)  Note:  Map  291  follows: 
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Map  291  Vidt  35 'Delisseasubcordata-e 
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Critical  Habitat  Unit  35 

^Sn\  Critical  Habitat  for 

Delissea  subcordata  -  e 

V    Elevation  (500-ft  contours) 

/S/  MajwRoad 

/\/  Coastline 


(292)  Oahu  35— Delissea  subcordata— f  2357672;  631635,  2357672;  631639, 

(129  ha;  318  ac)  2357530;  631617,  2357300;  631617, 

(i)  Unit  consists  of  the  following  25  2357133;  631616,  2357125;  631616, 

boundary  points:  Start  at  630377,  2357124;  631617,  2357123;  631617, 

2357689;  630601,  2357663;  630893,  2357097;  631613.  2356938;  631666, 

2357636;  631140,  2357641;  631405.  2356743:631666,2356712:631604. 


2356699;  631374.  2356686;  631105, 
2356686;  630791,  2356704;  630406, 
2356739;  630195,  2356788;  630204, 
2357034;  630272, 2357217;  630397, 
2357642;  return  to  starting  point. 

(ii)  Note:  Map  292  follows: 
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Map  292  Vnit3S-Deiisseasubcord4Ua-f 


(293)  Oahu  35— Diellia  erecta—a  (295 
ha;  730  ac) 

(i)  Unit  consists  of  the  following  32 
boundary  points:  Start  at  629037, 
2356776; 629036,  2356775; 629032, 
2356777;  629030,  2356775;  628423, 
2356903;  628417,  2356907;  628775, 


2357794; 
2357699; 
2357653; 
2357564; 
2357372; 
2357320; 
2357118; 
2356765; 


628842, 
629642, 
630249, 
630664, 
631080, 
631355, 
631433, 
631417, 


2357777; 
2357705; 
2357616; 
2357450; 
2357367; 
2357263; 
2356983; 
2356635; 


629314, 
629963, 
630353, 
630981. 
631256, 
631391, 
631443, 
631349, 


2356511; 631298,  2356376;  631178, 
2356319; 631043, 2356319;  630908, 
2356319; 630540,  2356422;  630145, 
2356505; 629943, 2356552;  629681, 
2356520; 629147,  2356731;  return  to 
starting  point. 

(ii)  Note:  Map  293  follows: 
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Map  293  Vmt  35' Diellia  erecta- a 


(294)  Oahu  35 — Hedyotis  coriacea — b 
(163  ha;  403  ac) 

(i)  Unit  consists  of  the  following  13 
boundary  points:  Start  at  629982, 


2356572;  630184,  2356567;  630523, 
2356580;  630771,  2356596;  630972, 
2356596; 631144.  2356617;  631391, 
2356622;  631609,  2356622;  631611. 


2356622;  631896,  2355651;  631866, 
2355644;  630509,  2355630;  630091, 
2355715;  return  to  starting  point. 

(ii)  Note:  Map  294  follows: 
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Critical  Habitat  Unit  35 

IfTTTTI  Critical  Habitat  for 

Hedyotis  coriacea  -  b 

/  V     Elevation  (500-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


(295)  Oahu  35— Isodendrion  2357413;  631089,  2357413;  631256, 

laurifolium—c  (277  ha;  685  ac)  2357443;  631336,  2357398;  631321, 

(i)  Unit  consists  of  the  following  31  2357302;  631377,  2357140;  631427, 

boundary  points:  Start  at  628725,  2356914;  631397,  2356712;  631390. 

2357745; 629204.  2357630;  629647,  2356646; 630446,  2356803;  629057, 

2357539; 630066,  2357524;  630242.  2357055; 628070.  2356995;  627577, 

2357463; 630696.  2357423;  630898,  2357056; 627161.  2357148;  627222. 


2357227; 627293.  2357373;  627333. 
2357585;  627409.  2357772;  627540. 
2357782; 627691.  2357777;  627868, 
2357767; 628201,  2357771;  6282611, 
628553, 2357740;  628721,  2357717; 
retiun  to  starting  point. 

(ii)  Note:  Map  295  follows: 
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Map  295  Unit  35  -  Isodendrion  laurifolium-  c 


I       I  Critical  Habitat  Unit  35 

IfTTTTI  Critical  Habitat  for 

Isodendrion  laurifolium  -  c 

Elevation  (500-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


OS 


I    Mils 


0       0.5 
I 1 


I    Kilomclen 


(296)  Oahu  35— Lobelia  monostachya—  2356092;  626441,  2356093;  626521, 

d  (492  ha;  1,216  ac)  2356196;  626521,  2356197;  626450, 

2356847;  626599,  2356831;  626914, 

(i)  Unit  consists  of  the  following  69  2356839;  627171,  2356897;  627303, 

boundary  points:  Start  at  628771,  2356956;  627519.  2357004;  627545. 

2355914; 628330.  2355988;  627926,  2357180;  627996,  2357095;  628115, 

2356061;  627899,  2356066;  627897,  2357076;  628205,  2357073;  628202, 

2356061; 627827,  2356068;  627571,  2357063;  628341,  2357040;  628623, 

2356120;  627329,  2356083; 627168,  2356927;  628796,  2356927;  629324, 

2356034; 627070. 2356065;  627069.  2356786;  629687.  2356713;  629991. 

2356065; 626983.  2355978;  626965.  2356676; 630266.  2356636;  630266. 

2355973; 626932. 2355944;  626890.  2356629; 630905.  2356614;  631414. 

2355885;  626668.  2355663;  626214.  2356592; 631733.  2356599;  631785. 

2355601;  625964.  2355819;  626441,  2356317; 631898,  2355976;  631979, 


2355672; 631786,  2355624;  631477, 
2355638; 631352,  2355671;  631183, 
2355675;  630849,  2355682;  630596, 
2355679;  630365,  2355668;  630259, 
2355709;  630259,  2355704;  629683, 
2355793;-629380,  2355827;  629412, 
2356050;  629470, 2356546;  629349, 
2356595; 629262,  2356488;  629132, 
2356446;  629144,  2356746;  629042. 
2356789; 628826,  2356538;  628817. 
2356371; 628855, 2356304;  628771. 
2355955;  return  to  starting  point. 

(ii)  Note:  Map  296  follows: 


36380 


Federal  Register / Vol.  68,  No.  116 /Tuesday,  June  17,  2003 /Rules  and  Regulations 


Map  296  Unit  35  -  Lobelia  monostachya  -  d 


Critical  Habitat  Unit  35 

liTTTT]  Critical  Habitat  for 

,  Lobelia  monostachya  -  d 

Elevation  (500-ft.  contours) 

,f\/  Major  Road 

/\/  Coastline 


05 


I    Mild 


0$ 


KiHOUOU 

Vtaay 


^..^f^^"^^ 


/J^ 

^.  ^^ 

AlJ?^ 

(297)  Oahu  35 — Lobelia  oahuensis—b 
(151  ha;  373  ac) 

(i)  Unit  consists  of  the  following  140 
boundary  points:  Start  at  632026, 
2358647;  632130,  2358731;  632266, 
2358741; 632334,  2358725;  632340, 
2358600; 632313,  2358547;  632193, 
2358537;  631869,  2358401;  631670, 
2358364;  631382,  2358364;  631225, 
2358417;  63Q942,  2358443;  630644. 
2358485;  630309,  2358568;  630157, 
2358621; 629922, 2358689;  629644, 
2358804:  629414,  2358882;  629294. 
2358919;  629105,  2359045;  628875, 
2359217; 628671, 2359301;  628498, 
2359322;  628211,  2359343;  628211, 
2359338;  628130,  2359359;  627971, 


2359359; 
2359353; 
2359461; 
2359564; 
2359681; 
2359771; 
2359843; 
2360138; 
2360325; 
2360335; 
2360349; 
2360463; 
2360637; 
2360905; 
2361199; 
2361365; 
2361527; 


627800, 
627541, 
627279, 
627120, 
626985, 
626654. 
626188, 
625854, 
625791. 
625770, 
625743, 
625620, 
625601, 
625550, 
625544, 
625511, 
625535, 


2359353; 
2359413; 
2359509; 
2359633; 
2359765; 
2359774; 
2359951; 
2360255; 
2360324; 
2360348; 
2360381; 
2360580; 
2360766; 
2361094; 
2361295; 
2361434; 
2361575; 


627739, 
627345, 
627240, 
627042, 
626894, 
626368, 
625986, 
625791, 
625782, 
625770, 
625674, 
625604, 
625589. 
625550, 
625517, 
625535, 
625529, 


2361692 
2361903 
2362059 
2362177 
2362258 
2362414 
2362540 
2362489 
2362408 
2362312 
2362219 
2362080 
2361951 
2361774 
2361629 
2361449; 
2361298; 


625598, 
625605, 
625556, 
625493. 
625562, 
625623, 
625689, 
625848, 
625956, 
625887, 
625857, 
625851, 
625881, 
625869, 
625773, 
625698, 
625731, 


2361783; 
2362059; 
2362125; 
2362228; 
2362309; 
2362519; 
2362525; 
2362450; 
2362378; 
2362264; 
2362161; 
2362080; 
2361867; 
2361698; 
2361539; 
2361392; 
2361220; 


625617, 
625604, 
625505, 
625532, 
625607, 
625662, 
625755, 
625929, 
625935, 
625875, 
625854, 
625857, 
625896, 
625830, 
625737, 
625701, 
625728, 
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2361151; 
2361004; 
2360896; 
2360664; 
2360550; 
2360499; 
2360306; 
2360129; 
2359991; 


625719, 
625722, 
625749, 
625764, 
625815, 
625875, 
626104, 
626338, 
626636. 


2361061; 
2360947; 
2360781; 
2360607; 
2360502; 
2360436; 
2360210; 
2360033; 
2359930; 


625722, 
625737, 
625764. 
625788. 
625815, 
626007. 
626209. 
626437. 
626708. 


2359918; 
2359912; 
2359891; 
2359681; 
2359552; 
2359539; 
2359541; 
2359442; 
2359343; 


626744, 
626867, 
627201, 
627466, 
628004, 
628189, 
628409, 
628734, 
629000. 


2359906; 
2359912; 
2359801; 
2359615; 
2359530; 
2359542; 
2359474; 
2359448; 
2359296; 


626786, 
626973, 
627324, 
627721, 
628189, 
628191, 
628618, 
628922, 
629210, 


2359134; 629398, 2359034;  €29534, 
2358966; 629754, 2358945;  629932, 
2358830; 630262. 2358684;  630670, 
2358610; 631214, 2358526;  631607, 
2358500;  631900,  2358563;  return  to 
starting  point. 

(ii)  Note:  Map  297  follows: 


Map  297  Unit  35  -  Lobelia  oahuensis  -  b 


I       I  Critical  Habitat  Unit  35 

nm]  Critical  Habitat  for 

Lobelia  oahuensis  -  b 

''■:■■'   Elevation  (500-ft  contoms) 

/\/  Major  Road 

/V  Coastline 


(298)  Oahu  35 — Tetraplasandm 
gymnocarpa — e  (152  ha;  376  ac) 

(i)  Unit  consists  of  the  following  26 
boimdary  points:  Start  at  625799, 
2360900;  625804,  2360726;  625853, 


2360646;  625861, 2360607; 625862,  2362209;  625408,  2362394;  625639, 

2360607;  625910,  2360553;  626000,  2362532;  625810,  2362519;  625889, 

2360395;  625793,  2360330;  625546,  2362334;  625916,  2361992;  625909. 

2360155; 625079.  2361221;  625083.  2361622; 625797.  2361484;  625731. 

2361221; 624866,  2361796;  624857.  2361115; 

2361800;  624927.  2361880;  625243.  (ii)  Note:  Map  298  follows: 
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Map  298  Unit  35  -  Tetraplasandra  gymnocarpa  -  e 
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I       I  Critical  Habitat  Unit  35 

lllllll  Critical  Habitat  for 

Tetraplasandra  gymnocarpa  -  e 

Elevation  (500-ft.  contours) 

/\/  Major  Road 

/V    Coastline 


OS  I    Mik) 


0        05         I    KikMnacn 

I 1  I 


(299)  Oahu  35— Tetmplasnadra 
gymnocarpa — f  (214  ha;  528  ac) 

(i)  Unit  consists  of  the  following  12 
boundary  points:  Start  at  628462, 


2358693:  628739. 2359501; 629145, 
2359298;  629149,  2359295;  629426. 
2359091; 630077,  2358784;  630872, 
2358597;  631161,  2358501;  630812, 


2357850;  630522,  2357874;  629956, 
2357970; 629330,  2358163;  return  to 
starting  point. 

(ii)  Note:  Map  299  follows: 
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Map  299  Unit  35  -  Tetraplasandra  gymn»carpa  -f 


Critical  Habitat  Unit  35 

Critical  Habitat  for 
Tetraplasandra  gymnocarpa  -f 

Elevation  (500-ft.  contours) 

Major  Road 


05 


D 


Miles 


/V    Coastline 


0,5 

an 


I    Kikxneien 


(300)  Oahu  35— Trematolobelia 
singularis — d  (14  ha;  33  ac) 

(i)  Unit  consists  of  the  following  52 
boundary  points:  Start  at  625675, 
2362515;  625712,  2362499;  625712, 
2362459;  625743, 2362418; 625743, 
2362337; 625737. 2362257;  625750, 
2362185;  625743,  2362126;  625759, 
2362005;  625759,  2361924;  625778, 
2361843; 625725,  2361759;  625690, 


2361713;  625647,  2361644;  625641.  2361358; 625529. 2361427;  625526. 

2361545;  625635.  2361458;  625635,  2361504; 625551,  2361554;  625566, 

2361377; 625663,  2361327;  625669.  2361607;  625566,  2361682;  625569. 

2361253;  625666.  2361153;  625672.  2361731; 625579,  2361747;  625625, 

2361088; 625666,  2361057;  625666,  2361775; 625669. 2361849;  625684, 

2360991; 625664,  2360972;  625659,  2361927; 625678.  2362005;  625663. 

2360932;  625628.  2360932;  625600.  2362079;  625659,  2362157;  625659. 

2360973;  625588.  2361019;  625603,  2362238;  625681, 2362341;  625653, 

2361094;  625582,  2361122;  625579,  2362459;  625656.  2362521;  return  to 

2361141;  625591,  2361212;  625597.  starting  point. 

2361268;  625575.  2361299;  625544,  (ii)  Note:  Map  300  follows: 
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(301)  Oahu  35— Trematolobelia 
singularis — e  (14  ha;  33  ac) 

(i)  Unit 
boundary 
2362515; 
2362459; 
2362337; 
2362185; 
2362005; 
2361843: 


consists  of  the  following  52 
points:  Start  at  625675, 
625712, 2362499;  625712, 
625743, 2362418;  625743, 
625737, 2362257;  625750, 
625743. 2362126;  625759, 
625759.  2361924;  625778. 
625725, 2361759;  625690, 


2361713 
2361545 
2361377 
2361253 
2361088 
2360991 
2360932 
2360973 
2361094 
2361141 
2361268; 


625647.  2361*44;  625641,  2361358; 625529. 2361427; 625526. 

625635. 2361458;  625635,  2361504; 625551,  2361554;  625566. 

625663. 2361327;  625669.  2361607; 625566, 2361682;  625569. 

625666. 2361153;  625672.  2361731; 625579, 2361747;  625625, 

625666, 2361057;  625666,  2361775;  625669, 2361849;  625684, 

625664.  2360972;  625659,  2361927;  625678. 2362005;  625663. 

625628.  2360932;  625600,  2362079;  625659,  2362157;  625659, 

625588,  2361019:  625603,  2362238; 625681,  2362341;  625653, 

625582, 2361122;  625579,  2362459; 625656.  2362521;  return  to 

625591,  2361212;  625597.  starting  point. 

625575.2361299:625544.  (ii)  Note:  Map  301  follows: 


0  T 
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Map  301  Unit  35  -  Trematolobelia  singularis  -  e 


Critical  Habitat  Unit  35 

IfTTTT]  Critical  Habitat  for 

Trematolobelia  singularis  -  e 

ElevaticMi  (500-ft.  contours) 

Major  Road 

/V    Coastline 
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(302)  Oahu  35— Vio/a  oahuensis—b  (75   2361365;  625511.  2361434;  625535, 

ha;  186  ac)  2361527; 625535,  2361575;  625529, 

(i)  Unit  consists  of  the  following  90  2361692;  625598,  2361783;  625617. 

boundary  points:  Start  at  627315.  2361903;  625605.  2362059;  625604. 

2359484; 627279, 2359509;  627240,  2362059;  625556,  2362125;  625505. 

2359564;  627120,  2359633; 627042,  2362177;  625493, 2362228; 625532, 

2359681;  626985.  2359765;  626894,  2362258; 625562.  2362309;  625607. 

2359771;  626654,  2359774;  626368,  2362414; 625623, 236251«;  625662. 

2359843; 626188.  2359951;  625986.  2362540; 625689.  2362525;  625755. 

2360138;  625854.  2360255;  625791,  2362489; 625848,  2362450;  625929, 

2360325; 625791, 2360324;  625782.  2362408;  625956.  2362378;  625935. 

2360335; 625770.  2360348;  625770.  2362312; 625887, 2362264;  625875. 

2360349;  625743. 2360381;  625674,  2362219;  625857.  2362161;  625854. 

2360463;  625620,  2360580;  625604.  2362080;  625851.  2362080;  625857, 

2360637;  625601.  2360766;  625589.  2361951; 625881,  2361867;  625896. 

2360905;  625550,  2361094; 625550,  2361774;  625869,  2361698;  625830, 

2361199;  625544, 2361295; 625517.  2361629;  625773.  2361539;  625737. 


2361449;  625698.  2361392;  625701. 
2361298;  625731. 2361220; 625728, 
2361151;  625719, 2361061;  625722, 
2361004;  625722,  2360947;  625737, 
2360896;  625749.  2360781;  625764. 
2360664;  625764,  2360607;  625788, 
2360550;  625815,  2360502;  625815, 
2360499;  625875,  2360436;  626007. 
2360306;  626104.  2360210;  626209. 
2360129;  626338.  2360033;  626437, 
2359991;  626636.  2359930;  626708, 
2359918;  626744.  2359906;  626786. 
2359912; 626867.  2359912;  626973. 
2359891; 627201.  2359801;  627324. 
2359681;  627454.  2359620;  return  to 
starting  point. 

(ii)  Note:  Map  302  follows: 


\ 
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Map  302  Unit  35  -  Viola  oahuensis  -  b 


Critical  Habitat  Unit  35 

firnn  Cntical  Habitat  for 

Viola  oahuensis  -  b 

Elevation  (500-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 
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(303)  Oahu  36 — Cyperus 
trachysanthos — d  (5  ha;  13  ac) 

(i)  Unit  consists  of  the  following  12 
boundary  points:  Start  at  624088, 
2351393; 624025,  2351406;  623980, 
2351471; 623984, 2351554;  624095, 
2351675;  624119,  2351675;  624179, 
2351675; 624234, 2351635;  624272, 
2351572;  624224, 2351497;  624161, 
2351479;  624161,  2351478;  return  to 
starting  point. 

(ii)  Note:  Map  303  follows: 


Map  303  Unit  36 
Cyperus  trachysanthos  ■ 


j        j  Critical  Habitot  Unit  36 
llimi  Critical  Habitat  for 

Cyperus  trachysanthos  -  d 
Elevation  (500-ft  contours) 
/\/  Major  Road 
/\/   Coastline 


0.5 


O.S   Miles 


0.5 


05  Kiloiwtcn 


(304)  Oahu  36— Marsj7ea  viilosa—e  (6 
ha;  14  ac) 

(i)  Unit  consists  of  the  following  13 
boundary  points:  Start  at  624140, 
2351695; 624165, 2351693;  624226. 
2351679;  624288, 2351612;  624292, 
2351603; 624224,  2351497;  624161. 
2351479;  624161,  2351478;  624071, 
2351374; 624013,  2351406;  624000, 
2351487;  624000,  2351571;  624112, 
2351693;  retiun  to  starting  point. 

(ii)  Note:  Map  304  follows: 


Map  304 
Unit  36  Marsilea  villosa  -  e 


lopa 


^^f' 


I        I  Critical  Habitat  Unit  36 
lllllll  Critical  Habitat  for 
Marsilea  vUlosa  -  e 
Elevation  (500-ft.  contours) 
/\/  Major  Road 
/\/  Coasdine 

0.5  0  OS   Miln 


05 


0.5  Kilomeien 


6ILUNG  CODE  431fr-»-C 


(305)  Table  of  Protected  Species  Within  Each  Critical  Habitat  Unit  for  Oahu 


Unit  name 


Oahu  4 — Abutikxt  sandvvicense—a  . 
Oahu  4 — Abutilon  sandwicen$e—b  . 
Oahu  4 — Abutilon  sandwicense — c  . 
Oahu  15 — Abutilon  sandwicense— d 
Oahu  15 — Abutilon  sandwcense—e 
Oahu  17 — Abutilon  sandvncense-^ 
Oahu  20 — Adenophonjs  periens—a 
Oahu  4 — Alectryon  macroooccus—a 


Species  occupied 


Abutilon  sandwicense. 
Abutilon  sandwicense. 
Abutilon  sandwicense. 
Abutilon  sandwicense. 
Abutilon  sandwicense. 
Abutilon  sandwicense. 


Alectryon  macrococcus. 


Species  unoccupied 


Adenophonjs  periens. 
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(305)  Table  of  Protected  Species  Within  Each  Critical  Habitat  Unit  for  Oahu— Continued 


Unit  name 


Oahu  15 — Alectryon  macrococcus — b  

Oahu  4 — Alsintdendron  obovatum — a  

Oahu  4 — Alsinidendron  obovatum — b  

Oahu  15 — Alsinidendron  obovatum — c  

Oahu  4 — Alsinidendron  tnnerve—a 

Oahu  2 — Bonamia  menzlesii — a  

Oahu  3— Bonamia  menziesii—b  

Oahu  4 — Bonamia  menziesii — c 

Oahu  17 — Bonamia  menziesii — d  

Oahu  35 — Bonamia  menziesiiz—e 

Oahu  4 — Cenchrus  agrimonioides — a  

Oahu  4 — Cenchrus  agnmonioides — b 

Oahu  15 — Cenchrus  agrimonioides — c  

Oahu  15 — Cenchrus  agnmonioides — d  

Oahu  1 — Centauhum  sebaeoides — a 

Oahu  27 — Centaunum  sebaeoides — b 

Oahu  1—Chamaesyce  celastroides  var.  kaenana—a  . 
Oahu  3 — Chamaesyce  celastroides  var.  kaenana — b  . 
Oahu  4 — Chamaesyce  celastroides  var.  kaenana — c  .. 
Oahu  5 — Chamaesyce  celastroides  var.  kaenana — d  . 
Oahu  35 — Chamaesyce  celastroides  var.  Kaenana — e 

Oahu  20— Chamaesyce  deppeana—a 

Oahu  35 — Chamaesyce  deppeana — b _ 

Oahu  4 — Chamaesyce  herbstii — a 

Oahu  15 — Chamaesyce  herbstii— b  

Oahu15 — Chamaesyce  herbstiH-c  .'. 

Oahu  9 — Chamaesyce  kuwaleana — a  

Oahu  11 — Chamaesyce  kuwaleana — b  

Oahu  12 — Chamaesyce  kuwaleana — c 

Oahu  15 — Chamaesyce  kuwaleana— 6  

Oahu  22 — Chamaesyce  kuwaleana — e  

Oahu  23 — Chamaesyce  kuwaleana — ^f  ;. 

Oahu  2&— Chamaesyce  kuwaleansh—g  

Oahu  20 — Chamaesyce  rockii—a 

Oahu  2(y— Chamaesyce  rockii — b  

Oahu  20— Chamaesyce  rockii— c  

Oahu  4 — Colubrina  oppositifolia — a  ;... 

Oahu  4 — Ctenitis  squamigera — a  

Oahu  4 — Cyanea  acuminata — a 

Oahu  20 — Cyanea  acuminata — b 

Oahu  20— Cyanea  crispa—a 

Oahu  20— Cyanea  cnspa—b 

Oahu  21 — Cyanea  crispa — c 

Oahu  35 — Cyanea  crispa— <i 

Oahu  20 — Cyanea  grimesiana  ssp.  grimesiana — a  

Oahu  35 — Cyanea  grimesiana  ssp.  grimesiana— b 

Oahu  4 — Cyanea  grimesiana  ssp.  obatae — a 

Oahu  15 — Cyarma  grimesiana  ssp.  obatae — b 

Oahu  15 — Cyanea  grimesiana  ssp.  obatae — c 

Oahu  15 — Cyanea  gnmesiana  ssp.  obatae — d 

Oahu  20— Cyanea  humbottiana—a 

Oahu  20 — Cyanea  humbottiana — b 

Oahu  20 — Cyanea  humboltiana — c 

Oahu  20 — Cyanea  humboltiana — d 

Oahu  35 — Cyanea  hun\boltiar)a — e 

Oahu  20 — Cyanea  kooiauensis — a  

Oahu  20 — Cyanea  kooiauensis — b 

Oahu  35 — Cyarwa  kooiauensis— c 

Oahu  35 — Cyanea  kooiauensis — d  

Oahu  4 — Cyanea  tongifiora—a 

Oahu  4 — Cyanea  kxtgiftora—b 

Oahu  19 — Cyar)ea  tongrflora— c 

Oahu  15 — Cyanea  pinnatiMa — a 

Oahu  15 — Cyanea  pinruitifida — b 

Oahu  15 — Cyanea  pinnatitkia — c 

Oahu  20 — Cyanea  st-johnii — a 

Oahu  35— Cyanea  st-fOhnU—b 

Oahu  4 — Cyanea  superba—a  

Oahu  4 — Cyanea  superba—b  

Oahu  4 — Cyarwa  superba—c  

Oahu  35 — Cyanea  superba—6  


Species  occupied 


Alectryon  macrococcus. 
Alsinidendron  obovatum. 
Alsinkiendron  obovatum 


Alsinidendron  trinerve. 
Bonamia  menziesii. 
Bonamia  menziesii. 
Bonamia  menziesii. 
Bonamia  menziesii. 
Bonamia  menziesii. 
Cenchrus  agrimonioides. 
Cenchrus  agnmonioides. 
Cenchrus  agrimonioides. 
Cenchrus  agrimonkMdes. 


Chamaesyce  celastroides  var.  kaenana. 
Chamaesyce  celastroides  var.  kaenana 

Chamaesyce  celastrokies  var.  kaenana. 


Chamaesyce  deppeana. 
Chamaesyce  herbstii. 


Chamaesyce  hert}stii. 
Chamaesyce  kuwaleana. 
Chamaesyce  kuwaleana. 
Chamaesyce  kuwalearta. 


Chamaesyce  rockii. 

Chamaesyce  rockii. 
Colubrina  oppositifolia. 
Ctenitis  squamigera. 
Cyanea  acuminata. 
Cyanea  acuminata. 
Cyanea  crispa. 

Cyanea  crispa. 
Cyanea  crispa. 

Cyanea  grimesiana  ssp.  grimesiana. 
Cyartea  grimesiana  ssp.  obatae. 
Cyanea  grimesiana  ssp.  obatae. 
Cyarwa  grinwsiana  ssp.  obatae. 
Cyanea  grimesiana  ssp.  obatae. 
Cyanea  humboltiana. 


Cyanea 
Cyanea 
Cyanea 
Cyanea 
Cyanea 
Cyanea 
Cyanea 
Cyanea 


humboltiarm. 

humboltiana. 

kooiauensis. 

kooiauensis. 

kooiauensis. 

kooiauensis. 

kmgiflora. 

kxigUkxa. 


Cyanea  st.-iohnii. 
Cyanea  st.-)ohrtii. 


Species  unoccupied 


Alsinidendron  obovatum. 
Alsinidendron  obovatum. 


Centaurium  sebaeoides. 
Centaurium  sebaeoides. 


Chamaesyce  celastroides  var.  kaenana. 

Chantaesyce  celastroides  var.  kaenarta. 
Chamaesyce  deppeana. 


Chamaesyce  hert)stii. 


Chamaesyce  kuwaleana. 
Chamaesyce  kuwaleana. 
Chamaesyce  kuwaleana. 
Chamaesyce  kuwaleana. 

Chamaesyce  mckii. 


Cyanea  crispa. 


Cyanea  grimesiana  ssp.  grimesiana. 


Cyanea  humttoltiana. 
Cyanea  humboltiaria. 


Cyanea  tongiftora. 
Cyanea  pinr\atiMa. 
Cyanea  pinnatiMa. 
Cyanea  pinnatiMa. 


Cyanea  superba. 
Cyanea  superba. 
Cyanea  supert>a. 
Cyanea  superba. 
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(305)  Table  of  Protected  Species  Within  Each  Critical  Habitat  Unit  for  Oahu— Continued 


Unit  nanie 


Oahu  20— cyanea  truncata—a  

Oahu  21-rQ^anea  tnjncata—b  

Oahu  1— Cyperus  trachysanthos—a ».. 

Oahu  28 — Cypenis  trachysanthos—b 

Oahu  29— Cyperus  trachysanttms—c  ,.. 

Oahu  36 — Cyperus  trachysanthos—d 

Oahu  4 — Cyrtartdra  derttata—a 

Oahu  35 — Cyrtandra  polyantha—a  

Oahu  20— cyrtandra  subumbettata—a  .,... 

.    Oahu  20— Cyrtandra  subumb^ata—b  

Oahu  20— Cyrtandra  viridMors— a  

Oahu  4 — De6ssea  subcorxtata—a  

Oahu  15— Os/issea  subcordata—b 

Oahu  15— Os/isseasuteorolata— c  

Oahu  IS — Delissea  sut)cordata—<i  

Oahu  35— Delissea  suboofdata—e  

Oahu  35— Detfssea  subcordatah-i 

Oahu  35— 0«e//ta  erecta—a 

Oahu  4 — Oreffia  feUcata— a  

Oahu  ^—DieOia  faicata—b 

Oahu  ^5—Diellia  fak:ata—c 

Oahu  15— Dw/to  fahata—d  

Oahu  ^5—Diellia  unisora—a , 

Oahu  4 — Diplazium  mokikaiertse—a 

Oahu  4 — Dutauba  herttstotatae—a  

Oahu  4 — DtA)autia  herbstobatae—b  

Oahu  7—Dubautia  herbstobatae-^  

Oahu  4 — Eragrostis  fosbergii—a 

Oahu  4 — Eugenia  kooiauensis— a  

Oahu  19 — Eugenia  kooiauensis— b  

Oahu  20— Eugenia  kooiauensis— c 

Oahu  3—Euphort>ia  haeleeleana—a 

Oahu  4 — EuphortHB  haeleeleana — b 

Oahu  4 — Flueggea  neowatmaea—a  

Oahu  15 — Gardenia  mannii—a  

Oahu  20 — Gardenia  mannii—b  

Oahu  20 — Gardenia  mannii—c 

Oahu  4 — Gouania  meyenii—a 

Oahu  4 — Gouania  meyenO—b 

Oahu  15 — Gouania  meyenii—c 

Oahu  31 — Gouania  meyenii—d 

Oahu  2 — Gouania  vtUfoHa—a 

Oahu  3— Gouania  vitifolia—b 

Oahu  5 — Gouania  vitifolia — c  

Oahu  4 — Gouania  vitifolia— 6  

Oahu  4 — Gouania  vitifolia — e 

Oahu  4 — Gouania  vitifolia— i 

Oahu  4 — Gouania  vitifolia — g  

Oahu  8— Gooanja  vitifolia— h 

Oahu  15 — HedyoUs  coriacea—a  

Oahu  35 — HedyoHs  coriacea—b 

Oahu  4 — Hedyotis  degeneri—a 

Oahu  4 — Hedyotis  degeneri—b 

Oahu  4 — Hedyotis  parvula—a 

Oahu  15 — Hedyotis  panrula—b 

Oahu  15 — Hedyotis  parvula—c  

Oahu  \b— Hedyotis  pannila—d 

Oahu  4 — Hesperomannia  artMrescens—a 

Oahu  20— Hesperomannia  artx>rescens—b  

Oeihu  4 — Hesperomannia  arbuscula — a 

Oahu  4 — Hesperomannia  artMscula — b 

Oahu  15 — Hesperomannia  arbuscula— c , 

Oahu  15 — Hesperomannia  art>uscula—6 

Oahu  15 — Hesperomannia  arbuscula— e 

Oahu  1 — Hibiscus  brackenridgei—a 

Oahu  4 — HitMscus  brackenridgei—b  

Oahu  5—HH>iscus  brackenridgei—c 

Oahu  4 — Isodendrion  laurifdium — a  

Oahu  4 — Isodendrion  laurifolium—b  

Oahu  35 — Isodendrion  laurifolium—c 

Oahu  4 — Isodernirion  kx}gifoliun>—a 

Oahu  20— Isodendrion  tongifolium—b 


Species  occupied 


Cyanea  trutKata. 
Cyanea  twncata. 
Cyperus  trachysantttos. 


Cyperus  trachysanthos. 
Cyrtandra  dentata. 
Cyrtandra  polyantha. 
Cyrtandra  subumbellata. 


Cyrtandra  viridHlora. 
Delissea  subconJata. 
Delissea  sutxordata. 
Delissea  sutxxHdata. 
Delissea  sul>cordata. 


Diellia  erecta. 


Diellia  fak:ata. 
DielUa  falcata. 
Dieffla  fak:ata. 
Diehia  urvsora. 


Eragrostis  fost)ergii. 
Eugenia  kootouen&s. 
Eugenia  kooiauensis. 
Eugenia  kooiauensis. 
Euphort)ia  haeleeleana. 
Euphortxa  haeleeleana. 
Flueggea  neowawraea. 
Gardenia  mannii. 
Gardenia  mannii. 


Gouania  meyenii. 
Gouarua  meyena. 


Gouania  vitifolia. 


Gouania  vititolia. 


Hedyotis  degeneri. 
Hedyotis  degeneri. 
Hedyotis  parvula. 


Hedyotis  parvula. 
Hesperomannia  artxjrescens. 
Hesperomannia  artxxescens. 
Hesperomannia  artKiscula. 
Hesperomannia  arbuscula. 


Hesperomannia  arbuscula. 
HitMScus  brackenridgei. 
Hibiscus  brackenridgei. 
Hibiscus  brackenridgei. 
Isodendrion  laurifolium. 
Isodendrion  laurifolium. 

Isodendrion  kxigHolium. . 


Species  unoccupied 


Cyperus  trachysanthos. 
Cyperus  trachysanthos. 


Cyrtandra  sutHjmbeHata. 


Delissea  sutxxirdata. 
Delissea  subcordata. 

DiMia  fatcata. 


Diplazium  mok^caiense. 
Dutiautia  herbstobatae. 
Dut)autia  hertistobatae 
Dubautia  hert)stot>atae. 


Gardenia  marmii. 


Gouania  meyenii. 
Gouania  meyerw. 
Gouania  vitifolia. 
Gouania  vitifolia. 
Gouania  vitifolia. 
Gouania  vitifolia. 
Gouania  vitifolia. 

Gouania  vitifolia. 

Hedyotis  coriacea. 
Hedyotis  coriacea. 


Hed^tis  parvula. 
Hedyotis  parvula. 


Hesperomannia  arbuscula. 
Hesperomannia  artHJSCula. 


Isodendrion  laurifolium. 
Isodendrion  kntgifolium. 
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(305)  Table  of  Pfwdtected  Species  Within  Each  Critical  Habitat  Unit  for  Oahu— Continued 


Unit  name 


Oahu  5 — Isodendiion  pyrifolium—a  

Oahu  ^6—lsodendrion  pyrifo/Hjm—b  .... 

Oahu  17 — Isodendrion  pyrifolium—c 

Oahu  4 — Labordia  cyrtandrae — a 

Oahu  20 — Labordia  cyrtandrae — b  ........ 

Oahu  20 — Labordia  cyrtarxirae—c 

Oahu  4 — Lepidium  arbuscula — a  

Oahu  15 — Lepidium  arbuscula — b  

Oahu  15 — Lepidium  arbuscula — c 

Oahu  4—Lipochaeta  lobata  var.  leptophyHi 

Oahu  15 — Lipochaeta  lobata  var  leptophylla—to 

Oahu  4 — Lipochaeta  tenuitolia — a 

Oahu  4 — Lipochaeta  ter)wlolia — b ^ 

Oahu  4 — Lipochaeta  tenuitolia — c  

Oahu  20— Lobelia  gaudichaudii  ssp.  fcootouens/5— a 

Oahu  30 — Lobelia  momstachya — a 

Oahu  22— Lobelia  monostachya—b 

Oahu  23— Lobelia  monostachya—c 

Oahu  35 — Lobelia  tnonostachya—d 

Oahu  4 — Lobelia  niihauensis—a  

Oahu  17 — Lobelia  rtiihauer)sis — b  

Oahu  20— Lobelia  oahuensis—a 

Oahu  35 — Lobelia  oahuensis — b 

Oahu  20 — Lysimachia  filifolia — a 

Oahu  4 — Mariscus  pennatiformis — a 

Oahu  4 — Mariscus  pennaliformis — b 

Oahu  13 — Marsilea  villosa—a  

Oahu  14 — Marsilea  villosa—to „ 

Oahu  28 — Marsilea  villosa—c  ;. 

Oahu  29— Marsilea  villosa—d  

Oahu  36— Marsilea  villosa—e  

Oahu  20— Melicope  tydgatei—B 

Oahu  4 — Melicope  palMa—a 

Oahu  15 — Melicope  pallida — b 

Oahu  ys— Melicope  pallida— c 

Oahu  15 — Melicope  pallida — d 

Oahu  15 — Melicope  pallida— e 

Oahu  15 — Melicope  sainl-johnih— a 

Oahu  15 — Melicope  saint-johrtU—to  

Oahu  20—Myrsinejuddit—a 

Oahu  3 — Neraudia  ar^gulata — a  

Oahu  4 — Neraudia  angulata—b  

Oahu  4 — Neraudia  angulata — c  

Oahu  4 — Neraudia  angulata — d  

Oahu  4 — Neraudia  angulata — e  

Oahu  15 — Neraudia  angulata — i  

Oahu  3—Nototrichium  humile—a 

Oahu  4 — Nototrichium  humile — b 

Oahu  4 — Nototrichium  humile— c 

Oahu  4 — Nototrichium  humile — d 

Oahu  4 — Peucedanum  sar)dwicense—a 

Oahu  20— Phlegmariurus  nutans— a 

Oahu  4 — Phytlostegia  hirsute — a  

Oahu  15 — Phytlostegia  hirsuta — b  

Oahu  15 — Phytlostegia  hirsuta— c 

Oahu  20— Phyllostegia  hirsuta— 6  

Oahu  4 — Phyllostegia  kaalaensis — a  

Oahu  4 — Phyllostegia  kaalaensis— b  

Oahu  4 — Phyllostegia  kaalaensis— c  

Oahu  4 — Phyllostegia  kaalaensis — d  

Oahu  4 — Phyllostegia  kaalaensis— e  

Oahu  15 — Phylkjstegia  kaalaensis— t  

Oahu  15 — Phylkjstegia  mollis — a  

Oahu  15 — Phyllostegia  mollis — b  

Oahu  15 — Phyltostegia  parviflora — a  

Oahu  15 — Phyltostegia  parvinora — b  

Oahu  15 — Phyltostegia  pan/iflora — c 

Oahu  20— Phyltostegia  parvHtora—6  

Oahu  4 — Plantago  pmceps — a  

Oahu  4 — Plantago  prirxxps — b 

Oahu  15 — Plantago  princeps — c 

Oahu  20— Plantago  princeps— 6 


Species  occupied 


Labordia  cyrtandrae. 


Labordia  cyrtandrae. 

Lepidium  arbuscula. 

Leptdium  arbuscula. 

Lepidium  artHJSCula. 

Lipochaeta  tobata  var. 

Lipochaeta  tobata  var. 

Lipochaeta  tenuitolia. 

Lipochaeta  tenuitolia. 

Lipochaeta  tenuitoiia. 

Lobelia  gaudichaudii  ssp.  koolauensis. 


leptophylla. 
leptophylla. 


Lobelia  monostachya. 


Lobelia  niihauensis. 
Lobelia  niitwuensis. 
Lobelia  oahuensis. 
Lobelia  oahuensis. 
Lysimachia  filifolia. 


Marsilea  vittosa. 
Marsilea  viltosa. 
Marsilea  viltosa. 


MeHcope  lydgaim. 


Melicope  paUda. 
Melicope  saint-johnH. 
Melicope  saint-johnH. 
Myrsine  juddii. 
Neraudia  angulata. 
Neraudia  angulata. 


Neraudia  angulata. 

Neraudia  angulata. 
Neraudia  angulata. 
Nototrichium  humile. 
Nototrichium  humile. 
Nototrichium  humile. 
Nototrichium  humile. 
Peucedanum  sandwicense. 
Phlegmariunjs  nutans. 
Phyltostegia  hirsuta. 
Phyltostegia  hirsuta. 
Phyllostegia  hirsuta. 
Phyltostegia  hirsuta. 
Phyltostegia  kaalaensis. 
Phyllostegia  kaalaensis. 
Phyttostegia  kaalaensis. 


Phyltostegia  kaalaensis. 
Phyltostegia  kaalaensis. 
Phyltostegia  mollis. 
Phyllostegia  mollis. 


Phyltostegia  parviflora. 
Phyltostegia  parvittora. 
Phyltostegia  parvittora. 
Plantago  pnrKops. 


Plantago  prirKeps. 
Plantago  princeps. 


Species  unoccupied 


Isodendrion  pyrifoUum. 
Isodendrion  pyrifoUum. 
Isoderxlrion  pyriMium. 

Labordia  cyrtandrae. 


Lobelia  mortostachya. 

Lobelia  monostachya. 
Lobelia  iruxiostachya. 


Mariscus  pennatiformis. 
Manscus  1  pennatiformis. 


Marsilea  viltosa. 
Marsilea  viltosa. 

Melicope  pallida. 
Melicope  pallida. 
Melicope  pallida. 
Melicope  palltoa. 


NeraurMa  angulata. 


Phyltostegia  kaalaensis. 


Phyltostegia  parvittora.         ^ 


Plantago  princeps. 
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(305)  Table  of  Protected  Species  Within  Each  Critical  Habitat  Unit  for  Oahu— Continued 


Unit  name 


Oahu  20— Plantago  princeps— e 

Oahu  20— Platanthera  hotochila—a 

Oahu  20— Platanthera  holochila—b 

Oahu  20 — Pteris  lidgatei—a  

Oahu  20— Pteris  lidgatei—b 

Oahu  20— Pteris  lidgatei—c  

Oahu  4 — Santoula  mariversa — a  

Oahu  4 — Sanicula  mariversa — b  ;> 

Oahu  4 — Sanicula  mariversa— c  

Oahu  6 — Santoula  mariversa — d  

Oahu  15 — Santoula  mariversa — e  

Oahu  15 — Sanicula  mariversa — f 

Oahu  20 — Sanicula  purpurea — a  ., 

Oahu  3—Schiedea  hookeri—a 

Oahu  4 — Schiedea  hookeri—b 

Oahu  4 — Schiedea  hookeri—c * 

Oahu  4 — Schiedea  hookeri—d 

Oahu  15 — Schiedea  hookeri—e 

Oahu  ^5— Schiedea  hookeri—f 

Oahu  15 — Schiedea  hookeri—g 

Oahu  4 — Schiedea  kaalae—a  

Oahu  15 — Schiedea  kaalae—b  

Oahu  ^5— Schiedea  kaalae—c 

Oahu  15— Schiedea  kaalae—6 

Oahu  20 — Schiedea  kaalae—e 

Oahu  21 — Schiedea  kaalae — ^f 

Oahu  1-^Schiedea  kealiae — a  

Oahu  4 — Schiedea  nuttallii—a  

Oahu  15— Schiedea  nuttallii—to  

Oahu  15 — Schiedea  nuttallii—c 

Oahu  1 — Sesbania  tomentosa — a 

Oahu  18 — Sesbania  tomentosa — b 

Oahu  4 — Silene  lanceolata—a  

Oahu  15 — Silene  perimanii—a  

Oahu  15 — Silene  pertmanii—b 

Oahu  15 — Silene  pertmanii—c  

Oahu  15 — Silene  perimanii—d  

Oahu  4 — Solanum  sandwicense — a 

Oahu  15 — Solanum  sandwicense — b 

Oahu  15 — Solanum  sandwicense— c 

Oahu  5 — Spermolepis  hawaiiensis — a  

Oahu  31— Spermolepis  hawaiiensis— b  

Oahu  15 — Stenogyne  kanehoana — a 

Oahu  15 — Stenogyne  kanehoana — b 

Oahu  4 — Tetramotopium  tilitorme—a  

Oahu  4 — Tetramotopium  filiforme — b 

Oahu  4 — Tetramotopium  lepidotum  ssp.  lepkiotum—a  .... 

Oahu  4 — Tetramotopium  lepidotum  ssp.  lepidotum — b  .... 

Oahu  15 — Tetramotopium  lepidotum  ssp.  lepidotum — c  .. 
Oahu  15 — Tetramotopium  lepidotum  ssp.  lepidotum — d  .. 
Oahu  15 — Tetramotopium  lepidotum  ssp.  lepidotum — e  .. 
Oahu  15— Tetramotopium  lepidotum  ssp.  Iepkk)tum—t ... 

Oahu  20 — Tetraplasandra  gymnocarpa—a 

Oahu  20 — Tetraplasandra  gymnocarpa — b 

Oahu  20— Tetraplasandra  gymnocarpa— c 

Oahu  20 — Tetraplasandra  gyn-inocarpa — d 

Oahu  35 — Tetraplasandra  gymnocarpa — e 

Oahu  35-^Tetraplasandra  gymnocarpa— t 

Oahu  20 — Trematolobelia  singularis — a 

Oahu  20— Trematolobelia  singularis— b 

Oahu  34 — Trematolobelia  singularis — c 

Oahu  35— TrematotobeJia  singularis— d 

Oahu  35— Trematolobelia  singularis— e 

Oahu  4 — Urera  kaalae—a 

Oahu  4 — Urera  kaalae — b 

Oahu  15 — LJrera  kaalae — c  

Oahu  15 — Urera  kaalae — d  

Oahu  15 — Urera  kaalae—e 

Oahu  15 — Urera  kaalae— f  

Oahu  1—Vigna  o-wahuensis—a 

Oahu  24 — Vigna  o-wahuensis — b 

Oahu  25 — Vigna  o-wahuensis — c  


Species  occupied 


Pteris  lidgatei. 
Pteris  lidgatei. 
Pteris  lidgatei. 


Sanicula  mariversa. 
Santoula  mariversa. 


Santoula  purpurea. 
Schiedea  hookeri. 
Schiedea  hookeri. 
Schiedea  hookeri. 
Schiedea  tmokeri. 
Schiedea  hookeri. 
Schiedea  hookeri. 
Schiedea  hookeri. 
Schiedea  kaalae. 
Schiedea  kaalae. 
Schiedea  kaalae. 
Schiedea  kaalae. 
Schiedea  kaalae. 
Schiedea  kaalae. 
Schiedea  kealiae. 
Schiedea  nuttallii. 


Sesbania  tomentosa. 


&lene  lanceolata 


Solanum  sandwicense. 
Spermolepis  hawaiiensis. 
Spermolepis  hawaiiensis. 
Stenogyne  kanehoana. 


Tetramotopium  filiforme. 
Tetramotopium  filiforme. 


Tetramotopium  lepidotum  ssp.  lepidotum. 


Tetraplasandra  gymnocarpa. 
Tetraplasandra  gymnocarpa. 
Tetraplasandra  gymnocarpa. 
Tetraplasandra  gymnocarpa. 
Tetraplasandra  gymnocarpa. 
Tetraplasandra  gymnocarpa. 

Trematolobelia  singularis. 

'  Trematolobelia  singularis. 
Trematolobelia  singularis. 

Urera  kaalae. 
Urera  kaalae. 
Urera  kaalae. 
Urera  kaalae. 
Urera  kaalae. 


Species  unoccupied 


Plantago  princeps. 
Platanthera  holochila. 
Platanthera  holochila. 


Santoula  mariversa. 
Sanicula  mariversa. 


Santoula  mariversa. 
Santoula  mariversa. 


Schiedea  nuttallii. 
Schiedea  nuttallii. 

Sestiania  tomentosa. 

Silene  perimanii. 
Silene  perimanii. 
Silene  perimanii. 
Silene  perimanii. 
Solanum  sandwicense. 
Solanum  sandwicense. 


Stenogyrw  kanefwana. 


Tetramokypium  lepidotum  ssp.  lepidotum 

Tetrantotopium  tepidotum  ssp.  lepkkttum. 
Tetramolopium  lepidotum  ssp.  lepidotum. 
Tetramotopium  lepKtotum  ssp.  lepidotum. 
Tetramotopium  topkiotum  ssp.  lepidotum. 


Trematokjbelia  singularis. 
Trematototoelia  singularis. 

Urera  kaalae. 


Vigna  o-wahuensis. 
Vigna  o-wahuensis 
Vigna  o-wahuensis 
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(305)  Table  of  Protected  Species  Within  Each  Critical  Habitat  Unit  for  Oahu— Continued 


Unit  name 


Species  occupied 


Species  unoccopied 


Oahu  26 — Vigna  o-wahuensis — d  

Oahu  4 — \/io)a  chamissomana  ssp.  chamissoniana — a  .. 
Oahu  4 — Viola  chamissoniana  ssp.  chamissoniana — b  .. 
Oahu  4 — Viola  chamissoniana  ssp.  chamissoniana — c  .. 
Oahu  10 — Viola  chamissoniana  ssp.  chamissoniana — d 
Oahu  15 — Viola  chamissoniana  ssp.  chamissoniana — e  . 
Oahu  15 — Viola  chamissoniana  ssp  chamissoniana— f  .. 

Oahu  20 — Viola  Oahuensis — a  

Oahu  35 — Viola  Oahuensis — b  


Viola  chamissoniana  ssp.  chamissoniana. 


Viola  chamissoniana  ssp.  chamissoniana. 
Viola  Oahuensis. 


Vigna  o-wahuensis 

Viola  chamissoniana  ssp.  chamissoniana. 

Viola  chamissoniana  ssp.  chamissoniana. 

Viola  chamissoniana  ssp.  chamissoniana. 
Viola  chamissoniana  ssp.  chamissoniana. 


Viola  Oahuensis. 


(306)  Critical  habitat  unit  descriptions 
and  maps,  and  a  description  of  primary 
constituent  elements,  for  Family  Poacae: 
Panicum  faurei  var.  carteri  on  the  island 
of  Oahu  is  provided  in  50  CFR  17.96(a). 

(j)  Plants  on  Oahu;  Constituent 
elements. 

(1)  Flowering  plants. 

Family  Amaranthaceae:  Nototrichium 
humile  (kului) 

Oahu  3 — Nototrichium  humile — a, 
Oahu  4 — Nototrichium  humile — b.  Oahu 
4 — Nototrichium  humile — c.  and  Oahu 
4 — Nototrichium  humile — d.  identified 
in  the  legal  descriptions  in  paragraph  (i) 
of  this  section,  constitute  critical  habitat 
for  Nototrichium  humile  on  Oahu. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to. 
the  habitat  components  provided  by: 

(i)  Cliff  faces,  gulches,  stream  banks, 
or  steep  slopes  in  dry  or  mesic  forests 
often  dominated  by  Diospyros 
sandwicensis  or  Sapindus  oahuensis 
and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Abutilon  sandwicense,  Alyxia 
oliviformis.  Antidesma  pulvinatum, 
Artemisia  australis,  Bidens  cervicata, 
Canavalia  sp..  Carex  wahuensis. 
Charpentiera  sp.,  Dodonaea  viscosa, 
Elaeocarpus  bifidus,  Erythrina 
sandwicensis,  Eugenia  reinwardtiana. 
Hibiscus  sp.,  Melon thera  tenuis, 
Metrosideros  polymorpha,  Myoporuni 
sandwicense,  Myrsine  lanaiensis, 
Nestegis  sandwicensis,  Peperomia  sp., 
Pisonia  umbellifera,  Pleomele  sp., 
Pouteria  sandwicensis,  Psydrax  odorata, 
Rauvolfia  sandwicensis.  ReynoJdsia 
sandwicensis,  Sicyos  sp.,  Stenogyne  sp., 
Streblus  pendulinus,  or  Syzygium 
sandwicensis;  and 

(ii)  Elevations  between  185  and  806  m 
(607  and  2,644  ft). 

Family  Apiacaeae:  Peucedanum 
tandwicenae  (makou) 

Oahu  4 — Peucedanum  sandwicense — 
a,  identified  in  the  legal  description  in 
paragraph  (i)  of  this  section,  constitutes 
critical  habitat  for  Peucedanum 
sandwicense  on  Oahu.  Within  this  unit. 


currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to.  the  habitat 
components  provided  by: 

(i)  Cliffs,  Slopes,  or  ridges  in 
Metrosideros  polymorpha  lowland 
mesic  forest  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Artemisia  australis,  Carex 
meyenii,  Dianella  sandwicensis, 
Dodonaea  viscosa,  Eragrostis  sp., 
Lepidium  bidentatum  var.  o-waihiense, 
Melanthera  integrifolia,  Osteomeles 
anthyllidifolia,  Peperomia  remyi, 
Pittosporum  halophilum,  Plechtranthus 
parviflorus.  Plumbago  zeylanica, 
Portulaca  lutea,  Reynoldsia 
sandwicensis,  Santalum  ellipticum, 
Scaevola  sericea,  Schiedea  globosa, 
Senna  gaudichaudii,  or  Sida  fallax;  and 

(ii)  Elevations  between  469  and  977  m 
(1,538  and  3,205  ft). 

Family  Apiaceae:  Sanicula 
mariversa  (NGN) 

Oahu  4 — Sanicula  mariversa — a, 
Oahu  4 — Sanicula  mariversa — b,  Oahu 
4 — Sanicula  mariversa — c,  Oahu  6 — 
Sanicula  mariversa — d,  Oahu  15 — 
Sanicula  mariversa — e,  and  Oahu  15 — 
Sanicula  mariversa — f.  identified  in  the 
legal  descriptions  in  paragraph  (i)  of  this 
section,  constitute  critical  habitat  for 
Sanicula  mariversa  on  Oahu.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Well-drained,  dry  slopes  or  rock 
faces  in  mesic  shrublands  or  open 
grassy  areas  and  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Bidens  torta,  Carex  meyenii, 
Doryopteris  sp.,  Eragrostis  sp., 
Metrosideros  polymorpha,  or 
Metrosideros  tremuloides;  and 

(ii)  Elevations  between  475  and  1,025 
m  (1,558  and  3,362  ft). 

Family  Apiaceae:  Stuiicula  purpurea 

(NGN) 

Oahu  20 — Sanicula  purpurea — a, 
identified  in  the  legal  description  in 
paragraph  (i)  of  this  section,  constitutes 
critical  habitat  for  Sanicula  purpurea  on 


Oahu.  Within  this  unit,  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Open  Metrosideros  polymorpha 
mixed  montane  bogs  or  windswept 
shrublands  within  the  cloud  zone 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Bidens 
sp..  Cheirodendron  sp.,  Dicanthelium 
koolauense,  Gahnia  beechyi, 
Leptecophylla  tameiameiae,  ^ 
Lycopodium  sp.,  Machaerina 
angustifolia,  Plantago  pachyphylla, 
Sadleria  pallida,  or  Vaccinium  sp.;  and 

(ii)  Elevations  between  415  and  871  m 
(1,361  and  2,857  ft). 

Family  Apiaceae:  Spermolepia 
hawaiiensis  (NCNJ 

Oahu  5 — Spermolepis  hawaiiensis — a 
and  Oahu  31 — Spermolepis 
hawaiiensis — b.  identified  in  the  legal 
descriptions  in  paragraph  (i)  of  this 
section,  constitute  critical  habitat  for 
Spermolepis  hawaiiensis  on  Oahu. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to. 
the  habitat  components  provided  by: 

(i)  Steep  or  vertical  cliffs  or  the  base 
of  cliffs  or  ridges  in  coastal  dry  cliff 
vegetation  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Artemisia  australis,  Bidens  sp.. 
Dodonaea  viscosa,  Doryopteris  sp.. 
Heteropogon  contortus,  Santalum 
ellipticum,  or  Waltheria  indica;  and 

(li)  Elevations  between  25  to  306  m 
(82  to  1.004  it). 

Family  Araliaceae:  Tetraplasandra 
gymnoceupa  (oheohe) 

Oahu  20 — Tetraplasandra 
gymnocarpa — a,  Oahu  20 — 
Tetraplasandra  gymnocarpa — b,  Oahu 
20 — Tetraplasandra  gymnocarpa — c, 
Oahu  20 — Tetraplasandra 
gymnocarpa — d,  Oahu  35 — 
Tetraplasandra  gymnocarpa — e  and 
Oahu  35 — Tetraplasandra 
gymnocarpa — f,  identified  in  the  legal 
descriptions  in  paragraph  (i)  of  this 
section,  constitute  critical  habitat  for 
Tetraplasandra  gymnocarpa  on  Oahu. 
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Within  these  units,  the  ciurently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Windswept  summit  ridges,  slopes, 
or  gullies  in  wet  or  sometimes  mesic 
lowland  forests  or  shrublands  and 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Acacia 
koa.  Antidesma  platyphyllum,  Bidens 
sp..  Bobea  elatior,  Broussaisia  arguta, 
Cheirodendron  sp.,  Cibotium  chamissoi, 
Cibotium  sp.,  Cyanea  humboltiana, 
Dicranopteris  linearis.  Diplopterygium 
pinnatum,  Dubautia  laxa,  Freycinetia 
arborea,  Hedyotis  fosbergii,  Hedyotis 
terminalis.  Labordia  sp..  Lobelia 
hypoleuca,  Machaerina  angustifolia, 
Melicope  spp.,  Metrosideros 
polymorpha.  Myrsine  fosbergii,  Pouteria 
sandwicensis,  Psychotria  spp.,  Sadleria 
sp..  Syzygium  sandwicensis, 
Tetraplasandra  oahuensis,  or 
Wikstroemia  sp.;  and 

(ii)  Elevations  between  93  and  959  m 
(305  and  3.146  ft). 

Family  Asteraceae:  Dubautia 
herbstobatae  (naenae) 

Oahu  4 — Dubautia  herbstobatae — a. 
Oahu  4 — Dubautia  herbstobatae — ^b.  and 
Oahu  7 — Dubautia  herbstobatae — c, 
identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  constitute 
critical  habitat  for  Dubautia 
herbstobatae  on  Oahu.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Rock  outcrops,  ridges,  moderate 
slopes,  or  vertical  cliffs  in  dry  or  mesic 
shrubland  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Artemisia  australis,  Bidens 
torta,  Carex  meyenii,  Chamaesyce 
celastroides.  Dodonaea  viscosa, 
Eragrostis  variabilis,  Metrosideros 
polymorpha,  or  Schiedea  mannii;  and 

(ii)  Elevations  between  473  and  975  m 
(1,551  and  3,198  ft). 

Family  Asteraceae:  Hesperomannia 
arboresceng  (NGN) 

Oahu  4 — Hesperomannia 
arborescens — a  and  Oahu  20 — 
Hesperomannia  arborescens — b, 
identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  constitute 
critical  habitat  for  Hesperomannia 
arborescens  on  Oahu.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Steep  slopes,  ridge  tops,  or  gulches 
in  lowland  wet  forests  or  shrublands 
and  containing  one  or  more  of  the 
following  associated  native  plant 


species:  Acacia  koa.  Antidesma 
platyphyllum,  Bobea  elatior,  Broussaisia 
arguta,  Cheirodendron  sp.,  Cibotium 
sp.,  Coprosma  sp.,  Dicrandpteris 
linearis,  Dubautia  sp.,  Hedyotis 
terminalis.  Hibiscus  amottianus, 
Labordia  sessilis,  Machaerina 
angustifolia,  Melicope  sp.,  Metrosideros 
polymorpha,  Myrsine  sp.,  Nestegis 
sandwicensis,  Perrottetia  sandvricensis, 
Pipturus  sp.,  Psychotria  mariniana, 
Scaevola  glabra,  Scaevola 
gaudichaudiana,  Syzygium 
sandwicensis.  Tetraplasandra 
oahuensis.  or  Wikstroemia  sp.;  and 

(ii)  Elevations  between  110  and  1,025 
m  (361  and  3.362  ft). 

Family  Asteraceae:  Hesperomannia 
arbuscula  (NGN) 

Oahu  4 — Hesperomannia  arbuscula — 

a.  Oahu  4 — Hesperomannia  arbuscula — 

b.  Oahu  15 — Hesperomannia 
arbuscula — c,  O^u  15 — 
Hesperomannia  arbuscula — d,  and 
Oahu  15 — Hesperomannia  arbuscula — 
e,  identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  constitute 
critical  habitat  for  Hesperomannia 
arbuscula  on  Oahu.  Within  these  units, 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Slopes  or  ridges  in  dry  to  wet  forest 
dominated  by  Acacia  koa  or 
Metrosideros  polymorpha  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Alyxia  oliviformis, 
Antidesma  sp.,  Bidens  sp.,  Bobea 
elatior,  Cyanea  longiflora,  Diospyros 
hillebrandii,  Freycinetia  arborea, 
Hedyotis  terminalis.  Hibiscus  sp., 
Psychotria  sp.,  or  Syzygium 
sandwicensis;  and 

(ii)  Elevations  between  370  and  1,053 
m  (1,214  and  3.454  ft). 

Family  Asteraceae:  Lipoehaeta  lobata 
var.  leptftphylla  (nehe) 


Oahu  4 — Lipoehaeta  lobata  var. 
leptophylla — a  and  Oahu  15 — 
Lipoehaeta  lobata  var.  leptophylla — b, 
identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  constitute 
critical  habitat  for  Lipoehaeta  lobata 
var.  leptophylla  on  Oahu.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Cliffs,  ridges,  or  slopes  in  dry  or 
mesic  shrubland  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Artemisia  australis,  Bidens  sp., 
Carex  meyenii,  Diospyros  sp..  Dodonaea 
viscosa,  Eragrostis  sp..  Melanthera 
tenuis,  Peperomia  sp..  Psydrax  odorata, 
or  Stenogyne  sp.;  and 


(ii)  Elevations  between  256  and  978  m 
(840  and  3.208  ft). 

Family  Asteraceae:  Lipochtieta 
tenuifolia  (nehe) 

Oahu  4 — Lipoehaeta  tenuifolia — a. 
Oahu  4 — Lipoehaeta  tenuifolia — b.  and 
Oahu  4 — Lipoehaeta  tenuifolia — c, 
identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  constitute 
critical  habitat  for  Lipoehaeta  tenuifolia 
on  Oahu.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Ridgetops  or  bluffs  in  open  areas  or 
protected  pockets  of  dry  to  mesic  forests 
or  shrublands  or  forests  dominated  by 
Diospyros  sandwicensis  and  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Artemisia  australis, 
Bidens  sp..  Carex  meyenii,  Diospyros 
sp.,  Dodonaea  viscosa,  Doryopteris  sp., 
Dubautia  sp.,  Eragrostis  sp.,  Myoporum 
sandwicense,  Osteomeles 
anthyllidifolia.  Psydrax  odorata, 
Reynoldsia  sandwicensis,  Rumex  sp., 
Sapindus  oahuensis,  Santalum  sp.,  or 
Schiedea  sp.;  and 

(ii)  Elevations  between  110  and  978  m 
(361  and  3,208  ft). 

Family  Asteraceae:  Tetramolopium 
fiUforme  (NGN) 

Oahu  4 — Tetramolopium  filiforme — a 
and  Oahu  4 — Tetramolopium 
filiforme — b,  identified  in  the  legal 
descriptions  in  paragraph  (i)  of  this 
section,  constitute  critical  habitat  for 
Tetramolopium  filiforme  on  Oahu. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to. 
the  habitat  components  provided  by: 

(i)  Dry  cliff  faces  or  riages  in  dry  or 
mesic  forests  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Artemisia  australis,  Bidens 
torta,  Carex  meyenii,  Dodonaea  viscosa. 
Peperomia  tetraphylla.  Schiedea 
mannii.  Schiedea  sp.,  or  Sida  fallax; 
and 

(ii)  Elevations  between  352  and  978  m 
(1.155  and  3.208  ft). 

Family  Asteraceae:  Tetramolopium 
lepidotum  ssp.  lepidotum  (NGN) 

Oahu  4 — Tetramolopium  lepidotum 
ssp.  lepidotum — a.  Oahu  4 — 
Tetramolopium  lepidotum  ssp. 
lepidotum — ^b,  Oahu  15 — 
Tetramolopium  lepidotum  ssp. 
lepidotum — c,  Oahu  15 — 
Tetramolopium  lepidotum  ssp. 
lepidotumi—d,  Oahu  15 — 
Tetramolopium  lepidotum  ssp. 
lepidotum — e,  and  Oahu  15 — 
Tetramolopium  lepidotum  ssp. 
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lepidotum — f,  identified  in  the  legal 
descriptions  in  paragraph  (i)  of  this 
section,  constitute  critical  habitat  for 
Tetramolopium  lepidotum  ssp. 
lepidotum  on  Oahu.  Within  these  units, 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Grassy  ridgetops.  slopes,  or  cliffs  in 
windblown  dry  forests  and  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Bidens  sp.,  Carex 
wahuensis,  Eragrostis  sp.,  or 
Metrosideros  polvmorpba;  and 

(ii)  Elevations  between  330  to  1.157  m 
(1,082  to  3.795  ft). 

Family  Brassicaceae:  Lepidium 
arbu»cula  (anaunau) 

Oahu  4 — Lepidium  arbuscula — a. 
Oahu  15 — Lepidium  arbuscula — b.  and 
Oahu  15 — Lepidium  arbuscula — c, 
identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  constitute 
critical  habitat  for  Lepidium  arbuscula 
on  Oahu.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Exposed  ridge  tops  and  cliff  faces 
in  mesic  and  dry  vegetation 
communities  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Artemisia  australis,  Bidens  sp., 
Carex  meyenii,  Carex  wahuensis, 
Chamaesyce  multiformis,  Dodonaea 
viscosa,  Dryoptehs  unidentata, 
Dubautia  sp.,  Eragrostis  sp., 
Leptecophylla  tameiameiae.  Lysimachia 
hillebrandii,  Metrosideros  polymorpha, 
Peperomia  sp.,  Psydrax  odorata,  Rumex 
albescens,  Schiedea  ligustrina,  Sida 
fallax,  or  Sophora  chrysophylla;  and 

(ii)  Elevations  between  246  and  978  m 
(430  and  3,208  ft). 

Family  Campanulaceae:  Cyanea 
acuminata  (haha) 

Oahu  4 — Cyanea  acuminata — a  and 
Oahu  20 — Cyanea  acuminata — b, 
identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  constitute 
critical  habitat  for  Cyanea  acuminata  on 
Oahu.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to,  the  habitat  components 
provided  by: 

(i)  Slopes,  ridges,  or  stream  banks  in 
Metrosideros  polymorpba-Dicranopteris 
linearis  or  Acacia  koa-Metrosideros 
polymorpha  wet  or  mesic  forest  or 
shrubland,  or  Diospyros  sandwicensis- 
Metrosideros  polymorpha  lowland 
mesic  forest,  and  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Antidesma  sp.. 


Broussaisia  arguta,  Chamaesyce  sp., 
Charpentiera  sp.,  Cyrtandra  spp., 
Diplazium  sandwichianum,  Dryopteris 
sandwicensis,  Dubautia  laxa, 
Freycinetia  aiborea,  Hedyotis 
centranthoides,  Hedyotis  sp..  Hibiscus 
sp.,  Ilex  anomala,  Labordia  sp., 
Machaerina  sp.,  Melicope  spp., 
Perrottetia  sandwicensis,  Phyllostegia 
sp.,  Pipturus  albidus,  Pisonia  sp., 
Psychotria  sp.,  Sadleria  sp.,  Syzygium 
sandwicensis,  Touchardia  latifolia,  or 
Wikstroemia  sp.;  and 

(ii)  Elevations  between  216  and  1,208 
m  (708  and  3,962  ft). 

Family  Campanulaceae:  Cyanea 
crUpa  (NCN) 

Oahu  20 — Cyanea  crispa — a,  Oahu 
20 — Cyanea  crispa — b.  Oahu  21 — 
Cyanea  crispa — c,  and  Oahu  35 — 
Cyanea  crispa — d,  identified  in  the  legal 
descriptions  in  paragraph  (i)  of  this 
section,  constitute  critical  habitat  for 
Cyanea  crispa  on  Oahu.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Slopes,  moist  gullies,  or  stream 
banks  in  open  mesic  forests  or  closed 
wet  forests  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Antidesma  platyphyllum, 
Boehmeria  grandis,  Broussaisia  arguta, 
Christella  cyatheoides,  Cibotium 
chamissoi,  Cyrtandra  spp.,  Diospyros 
sp.,  Dubautia  sp.,  Metrosideros 
polymorpha,  Microsorum  spectrum, 
Perrottetia  sandwicensis.  Pipturus 
albidus,  Pisonia  umb^llifera,  Psychotria 
sp.  or  Touchardia  latifolia:  and 

(ii)  Elevations  between  56  and  959  m 
(184  and  3,146  ft ). 

Family  Campanulaceae:  Cyanea 
gritnetiana  ssp.  grimeaiana  (haha) 

Oahu  20 — Cyanea  grimesiana  ssp. 
grimesiana — a  and  Oahu  35 — Cyanea 
grimesiana  ssp.  grimesiana — b, 
identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  constitute 
critical  habitat  for  Cyanea  grimesiana 
ssp.  grimesiana  on  Oahu.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Rocky  or  steep  slopes  of  stream 
banks  in  mesic  forest  often  dominated 
by  Metrosideros  polymorpha  or 
Metrosideros  polymorpha  and  Acacia 
koa,  and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Alyxia  oliviformis,  Antidesma 
sp.,  Bobea  sp.,  Clermontia  persicifolia, 
Coprosma  sp..  Cyanea  angustifolia, 
Dicranopteris  linearis,  Diplazium 
sandwichianum,  Joinvillea  sp.,  Melicope 


sp.,  Myrsine  sp.,  Nestegis  sandwicensis, 
Psychotria  sp.,  Syzygium  sandwicensis, 
or  Xylosma  sp.;  and 

(ii)  Elevations  between  114  and  746  m 
(374  and  2.447  ft). 

Family  Campanulaceae:  Cyanea 
grimeaiema  ssp.  obatae  (haha) 

Oahu  4 — Cyanea  grimesiana  ssp. 
obatae — a.  Oahu  15 — Cyanea 
grimesiana  ssp.  obatae — b,  Oahu  15 — 
Cyanea  grimesiana  ssp.  obatae — c,  and 
Oahu  15 — Cyanea  grimesiana  ssp. 
obatae — d.  identified  in  the  legal 
descriptions  in  paragraph  (i)  of  this 
section,  constitute  critical  habitat  for 
Cyanea  grimesiana  ssp.  obatae  on  Oahu. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but-  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Steep,  moist,  shaded  slopes  in 
diverse  mesic  to  wet  lowland  forests 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Acacia 
koa,  Antidesma  platyphyllum, 
Chamaesyce  sp.,  Charpentiera  obovata, 
Cibotium  chamissoi,  Claoxylon 
sandwicense,  Coprosma  sp.,  Cyanea 
membranacea,  Cyrtandra  waianaeensis, 
Diplazium  sandwichianum,  Dryopteris 
unidentata,  Dubautia  sp.,  Freycinetia 
arborea,  Hedyotis  acuminata,  Hedyotis 
terminalis,  Metrosideros  polymorpha, 
Myrsine  lessertiana.  Notbocestrum  sp., 
Perrottetia  sandwicensis,  Pipturus 
albidus,  Pisonia  umbellifera,  Pouteria 
sandwicensis,  Psychotria  hathewayi, 
Rumex  sp.,  Selaginella  arbuscula,  or 
Streblus  pendulinus;  and 

(ii)  Elevations  between  404  and  1,092 
m  (1,325  and  3,528  ft). 

Family  Campanulaceae:  Cyanea 
humboltiana  (haha) 

Oahu  20 — Cyanea  humboltiana — a, 
Oahu  20 — Cyanea  humboltiana — b, 
Oahu  20 — Cyanea  humboltiana — c, 
Oahu  20 — Cyanea  humboltiana — d,  and 
Oahu  35 — Cyanea  humboltiana — e, 
identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  constitute 
critical  habitat  for  Cyanea  humboltiana 
on  Oahu.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Wet  Metrosideros  polymorpba- 
Dicranopteris  linearis  lowland 
shrubland  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Acacia  koa,  Bobea  elatior, 
Broussaisia  arguta,  Cibotium  chamissoi, 
Dubautia  laxa,  Hedyotis  terminalis,  Ilex 
anomala,  Machaerina  angustifolia, 
Melicope  sp.,  Phyllostegia  sp., 
Psychotria  mariniana,  Sadleria  sp., 
Scaevola  mollis,  Syzygium 
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sandwicensis,  Wikstroemia  sp.,  or  native 
ferns;  and 

(ii)  Elevations  between  319  and  959  m 
(856  and  3,146  ft). 

Family  Campanulaceae:  Cyanea 
koolauensise  (haha) 

Oahu  20 — Cyanea  koolauensis — a, 
Oahu  20 — Cyanea  koolauensis — b,  Oahu 
35 — Cyanea  koolauensis — c,  and  Oahu 
35 — Cyanea  koolauensis — d,  identified 
in  the  legal  descriptions  in  paragraph  (i) 
of  this  section,  constitute  critical  habitat 
for  Cyanea  koolauensis  on  Oahu. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Slopes,  stream  banks,  and  ridge 
crests  in  wet  Metrosideros  polymorpba- 
Dicranopteris  linearis  forest  or 
shrubland  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Acacia  koa,  Antidesma 
platyphyllum,  Bidens  sp.,  Bobea  elatior, 
Broussaisia  arguta,  Cibotium  sp., 
Diplopterygium  pinnatum,  Dubautia 
sp.,  Hedyotis  sp.,  Machaerina  sp., 
Melicope  sp.,  Pittosporum  sp., 
Pritchardia  martii,  Psychotria 
mariniana,  Sadleria  sp.,  Scaevola  sp., 
Syzygium  sandwicensis,  or  Wikstroemia 
sp.;  and 

(ii)  Elevations  between  280  and  959  m 
(535  and  3,146  ft). 

Family  Campanulaceae:  Cytmea 
longiflora  (haha) 

Oahu  4 — Cyanea  longiflora — a,  Oahu 
4 — Cyanea  longiflora — ^b,  and  Oahu  19 — 
Cyanea  longiflora — c,  identified  in  the 
legal  descriptions  in  paragraph  (i)  of  this 
section,  constitute  critical  habitat  for 
Cyanea  longiflora  on  Oahu.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Steep  slopes,  bases  of  cliffs,  or  . 
ridge  crests  in  mesic  Acacia  koa- 
Metrosideros  polymorpha  lowland 
forest  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Antidesma  sp.,  Cibotium  sp., 
Coprosma  sp.,  Dicranopteris  linearis, 
Psychotria  sp..  Schiedea  sp.,  or 
Syzygium  sandwicensis;  and 

(ii)  Elevations  between  146  and  1,191 
m  (479  and  3,906  ft). 

Family  Campanulaceae:  Cyanea 
pinnati/tda  (haha) 

Oahu  15 — Cyanea  pinnatifida — a, 
Oahu  15 — Cyanea  pinnatifida — b,  and 
Oahu  15 — Cyanea  pinnatifida — c, 
identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  constitute 
critical  habitat  for  Cyanea  pinnatifida 
on  Oahu.  Within  these  units,  the 


currentiy  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Steep,  wet,  rocky  slopes  in  diverse 
mesic  forest  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Canavalia  sp.,  Diplazium 
sandwichianum,  Pipturus  albidus, 
Pisonia  sandwicensis,  Pisonia 
umbellifera,  Psychotria  sp.,  • 
Strongylodon  ruber,  or  native  ferns;  and 

(ii)  Elevations  between  450  and  881  m 
(1,476  and  2,890  ft). 

Family  Campanulaceae:  Cyanea  st.- 
johnii  (haha) 

Oahu  20 — Cyanea  st- johnii — a  and 
Oahu  35 — Cyanea  st.-johnii — b, 
identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  constitute 
qritical  habitat  for  Cyanea  st.-johnii  on 
Oahu.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to,  the  habitat  components 
provided  by: 

(i)  Wet,  windswept  slopes  and  ridges 
in  Metrosideros  polymorpha  mixed 
lowland  shrubland  or  Metrosideros 
polymorpba-Dicranopteris  linearis 
lowland  shrubland  and  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Alyxia  oliviformis, 
Antidesma  sp.,  Bidens  macrocarpa, 
Broussaisia  arguta,  Chamaesyce    - 
clusiifolia,  Cibotium  sp.,  Dubautia  laxa, 
Freycinetia  arborea,  Hedyotis  sp., 
Labordia  sp.,  Machaerina  angustifolia, 
Melicope  sp.,  Psychotria  sp.,  Sadleria 
pallida,  Scaevola  mollis,  or  Syzygium 
sandwicensis;  and 

(ii)  Elevations  between  461  and  959  m 
(1,512  and  3,146  ft). 

Family  Campanulaceae:  Cy€inea 
superba  (NCN) 

Oahu  4 — Cyanea  superba — a,  Oahu 
4 — Cyanea  superba — b,  Oahu  4 — 
Cyanea  superba — c,  and  Oahu  35 — 
Cyanea  superba — d,  identified  in  the 
legal  descriptions  in  paragraph  (i)  of  this 
section,  constitute  critical  habitat  for 
Cyanea  superba  on  Oahu.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Sloping  terrain  on  a  well  drained 
rocky  substrate  within  mesic  forest 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Diospyros  sp.,  Hedyotis  terminalis. 
Metrosideros  polymorpha,  Nestegis 
sandwicensis.  Pisonia  brunoniana, 
Psychotria  sp.,  or  Xylosma  sp.;  and 

(ii)  Elevations  between  232  and  872  m 
(761  and  2,991  ft). 


Family  Campanulaceae:  Cyanea 
truncata  (haha) 

Oahu  20 — Cyanea  truncata — a  and 
Oahu  21 — Cyanea  truncata — b. 
identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  constitute 
critical  habitat  for  Cyanea  truncata  on 
Oahu.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to,  the  habitat  components 
provided  by: 

(i)  Windward  slopes  and  stream  banks 
in  mesic  to  wet  forests  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Cibotium 
chamissoi.  Cyrtandra  calpidicarpa, 
Cyrtandra  laxiflora,  Cyrtandra 
propinqua,  Diospyros  sandwicensis. 
Hibiscus  amottianus,  Metrosideros 
polymorpha,  Neraudia  melastomifolia, 
Pipturus  albidus.  or  Pisonia  umbellifera; 
and 

(ii)  Elevations  between  54  and  705  m 
(177  and  2,312  ft). 

Family  Campanulaceae:  Delissea 
gubcordata  (oha) 

Oahu  4 — Delissea  subcordata — a, 
Oahu  15 — Delissea  subcordata — b, 
Oahu  15 — Delissea  subcordata — c,  Oahu 
15 — Delissea  subcordata — d.  Oahu  35 — 
Delissea  subcordata — e,  and  Oahu  35 — 
Delissea  subcordata — f.  identified  in  the 
legal  descriptions  in  paragraf>h  (i)  of  this 
section,  constitute  critical  habitat  for 
Delissea  subcordata  on  Oahu.  Within 
these  units,  the  currently  known 
primarj'  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Moderate  to  steep  gulch  slopes  in 
mixed  mesic  forests  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Acacia  koa,  Alyxia 
oliviformis,  Antidesma  sp..  Bobea  sp., 
Claoxylon  sandwicense,  Chamaesyce 
multiformis.  Charpentiera  obovata, 
Diospyros  hillebrandii,  Diospyros 
sandwicensis,  Hedyotis  acuminata, 
Metrosideros  polymorpha,  Myrsine 
lanaiensis,  Nestegis  sandwicensis, 
Pisonia  sp.,  Pouteria  sandwicensis, 
Psychotria  hathewayi,  Psydrax  odorata, 
or  Streblus  pendulinus;  and 

(ii)  Elevations  between  179  and  928  m 
(587  and  3.044  ft). 

Family  Campanulaceae:  Lobelia  > 
gaudichaudii  ssp.  koolauenaia  (NCN) 

Oahu  20 — Lobelia  gaudichaudii  ssp. 
koolauensis — a,  identified  in  the  legal 
description  in  paragraph  (i)  of  this 
section,  constitutes  critical  habitat  for 
Lobelia  gaudichaudii  ssp.  koolauensis 
on  Oahu-  Within  this  unit,  the  currefntiy 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
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limited  to,  the  habitat  components 
provided  by: 

(i)  Moderate  to  steep  slopes  in 
Metrosideros  polymorpha  lowland  wet 
shrublands  or  bogs  and  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Bidens  sp., 
Broussaisia  arguta,  Cibotium  sp.. 
Dicanthelium  koolauense,  Isachne 
distichophylla,  Machaerina  angustifolia, 
Melicope  sp.,  Sadleria  pallida,  Scaevola 
sp.,  or  Vaccinium  dentatum;  and 

(ii)  Elevations  between  383  and  867  m 
(1,256  and  2.844  ft). 

Family  Campanulaceae:  Lobelia 
monoataehya  (NCN) 

Uahu  30 — Lobelia  monostachya — a, 
Oahu  22 — Lobelia  monostachya — b, 
Oahu  33 — Lobelia  monostachya — c,  and 
Oahu  35 — Lobelia  monostachya — d, 
identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  constitutes 
critical  habitat  for  Lobelia  monostachya 
on  Oahu.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to.  the  habitat 
components  provided  by: 

(i)  Steep,  sparsely  vegetated  cliffs  in 
mesic  shrubland  containing  one  or  more 
of  the  following  assoc:iated  native  plant 
species:  Artemisia  australis,  Carex 
meyenii,  Eragrostis  sp.,  or  Psilotum 
nudum:  and 

(ii)  Elevation  between  79  and  592  m 
(259  to  1.942  ft). 

Family  Campanulaceae:  Lobelia 
niihauentia  (NCN) 

Oahu  4 — Lobelia  niihauensis — a  and 
Oahu  17 — Lobelia  niihauensis — b. 
identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  constitute 
critical  habitat  for  Lobelia  niihauensis 
on  Oahu.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Exposed  mesic  or  dry  cliffs  or 
ledges  and  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Artemisia  sp.,  Bidens  sp.,  Carex 
meyenii,  Dodonaea  viscosa,  Doryopteris 
sp..  Eragmstis  sp.,  Leptecophylla 
tameiameiae,  Melanthera  tenuis, 
Osteomeles  anthyllidifolia,  Plectranthus 
parviflorus,  Schiedea  mannii,  or  Sida 
fallax:  and 

(ii)  Elevations  between  407  to  926  m 
(1,335  to  3,037  ft). 

Family  Campanulaceae:  Lobelia 
otthuenna  (NCN) 

Oahu  20 — Lobelia  oahuensis — a  and 
Oahu  35 — Lobelia  oahuensis — b, 
identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  constitute 


critical  habitat  for  Lobelia  oahuensis  on 
Oahu.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to,  the  habitat  components 
provided  by: 

(i)  Steep  slopes  on  summit  cliffs  in 
cloudswept  wet  forests  or  in  lowland 
wet  shrubland  that  are  frequently 
exposed  to  heavy  wind  and  rain  and 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Bidens 
sp..  Broussaisia  arguta,  Cheirodendron 
trigynum,  Cibotium  sp.,  Dicmnopteris 
linearis,  Dubautia  laxa,  Freycinetia 
arborea,  Hedyotis  sp.,  Labordia 
hosakana,  Lycopodium  sp.,  Machaerina 
angustifolia,  Melicope  sp.,  Metrosideros 
polymorpha,  Peperomia  sp., 
Phyllostegia  sp.,  Sadleria  squarrosa, 
Scaevola  sp.,  Syzygium  sandwicensis. 
Vaccinium  sp.,  or  Wikstroemia  sp.;  and 

(ii)  Elevations  between  415  and  959  m 
(1,361  and  3.146  ft). 

Family  Campanulaceae: 
Trematolobelia  ainguleuia  (NCN) 

Oahu  20 — Trematolobelia  singularis — 
a.  Oaliu  20 — Trematolobelia 
singularis — b,  Oahu  34 — Trematolobelia 
singularis — c.  Oahu  35 — Trematolobelia 
singularis — d,  and  Oahu  35 — 
Trematolobelia  singularis — e,  identified 
in  the  legal  descriptions  in  paragraph  (i) 
of  this  section,  constitute  critical  habitat 
for  Trematolobelia  singularis  on  Oahu. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Steep,  windswept  diff  faces  or 
slopes  in  Metrosideros  polymorpha- 
Dicranopteris  linearis  lowland  wet 
shrubland  and  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Broussaisia  arguta,  Cibotium 
sp.,  Dubautia  laxa,  Eugenia  sp., 
Melicope  sp.,  Sadleria  sp.,  or 
Wikstroemia  sp.;  and 

(ii)  Elevations  between  545  and  953  m 
(1.788  and  3,126  ft). 

Family  Caryophyllaceae: 
Alainidendron  obovatum  (NCN) 

Oahu  4 — Alsinidendron  obovatum — a, 
Oahu  4 — Alsinidendron  obovatum — b, 
and  Oahu  1 5 — Alsinidendron 
obovatum — c,  identified  in  the  legal 
descriptions  in  paragraph  (i)  of  this 
section,  constitute  critical  habitat  for 
Alsinidendron  obovatum  on  Oahu. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Ridges  and  slopes  in  lowland 
diverse  mesic  forest  dominated  by    _^ 
Acacia  koa  and  Metrosideros 
polymorpha  and  containing  one  or  more 


of  the  following  associated  native  plant 
species:  Alyxia  oliviformis,  Antidesma 
platyphyllum,  Bidens  torta,  Cibotium 
cbamissoi,  Coprosma  sp.,  Cyanea 
longiflora.  Hedyotis  terminalis.  Ilex 
anomala,  Machaerina  sp..  Peperomia 
sp.,  Perrottetia  sandwicensis,  Pipturus 
sp.,  or  Psydrax  odorata:  and 

(ii)  Elevations  between  477  and  943  m 
(1,565  and  3,093  ft). 

Family  Caryophyllaceae: 
Alainidendron  trinerve  (NCN) 

Oahu  4 — Alsinidendron  trinerve — a, 
identified  in  the  legal  description  in 
paragraph  (i)  of  this  section,  constitutes 
critical  habitat  for  Alsinidendron 
trinerve  on  Oahu.  Within  this  unit,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Slopes  in  wet  forest  or  the  wetter 
portions  of  diverse  mesic  forest 
dominated  by  Metrosideros  polymorpha 
or  Ilex  anomala  and  Metrosideros 
polymorpha  montane  wet  forest  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Broussaisia  arguta,  Coprosma  ochracea, 
Diplazium  sandwichianum,  Gunnera 
sp.,  Hedyotis  sp.,  Machaerina  sp.. 
Nothoperanema  rubiginosa,  Peperomia 
sp.,  Perrottetia  sandwicensis, 
Phyllostegia  sp.,  Pipturus  albidus,  or 
Vaccinium  sp.;  and 

(ii)  Elevations  between  833  and  1,233 
m  (2,732  and  4,044  ft). 

Family  Caryophyllaceae:  Schiedea 
hookeri  (NCN) 

Oahu  3 — Schiedea  hookeri — a,  Oahu 
4 — Schiedea  hookeri — b,  Oahu  4 — 
Schiedea  hookeri — c,  Oahu  4 — Schiedea 
hookeri — d,  Oahu  15 — Schiedea 
hookeri — e.  Oahu  15 — Schiedea 
hookeri — f,  and  Oahu  15 — Schiedea 
hookeri — g,  identified  in  the  legal 
descriptions  in  paragraph  (i)  of  this 
section,  constitute  critical  habitat  for 
Schiedea  hookeri  on  Oahu.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Slopes,  cliffs  or  cliff  bases,  rock 
walls,  or  ledges  in  diverse  mesic  or  dry 
lowland  forest  often  dominated  by 
Metrosideros  polymorpha.  Diospyros 
sandwicensis,  or  Diospyros  hillebrandii, 
and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Acacia  koa,  Alyxia  oliviformis, 
Antidesma  pulvinatum,  Artemisia 
australis,  Bidens  torta,  Carex  meyenii, 
Carex  wahuensis,  Charpentiera 
tomentosa,  Dodonaea  viscosa, 
Elaeocarpus  bifidus,  Eragrostis  grandis. 
Hibiscus  sp.,  Leptecophylla 
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tameiameiae,  Melanthera  tenuis, 
Pisonia  sandwicensis,  Pouteria 
sandwicensis,  Psydrax  odorata,  Sida 
fallax,  or  Stenogyne  sp.;  and 

(ii)  Elevations  between  238  and  978  m 
(781  and  3,208  ft). 

Family  Caryophyllaceae:  Schiedea 
katUae  (maoUoU) 

Oahu  4 — Schiedea  kaalae — a,  Oahu 
15 — Schiedea  kaalae — ^b,  Oahu  15 — 
Schiedea  kaalae — c,  Oahu  15 — Schiedea 
kaalae— d,  Oahu  20 — Schiedea  kaalae — 
e.  and  Oahu  21 — Schiedea  kaalae — f, 
identified  in  the.legal  descriptions  in 
'  paragraph  (i)  of  this  section,  constitute 
critical  habitat  for  Schiedea  kaalae  on 
Oahu.  Within  these  imits,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  include,  btit  are  not 
limited  to,  the  habitat  components 
provided  by: 

(i)  Steep  slopes,  cliffs,  stream  banks, 
or  deep  shade  in  diverse  mesic  or  wet 
forests  and  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Alyxia  oliviformis,  Boehmeria 
grandis,  Charpentiera  sp.,  Claoxylon 
sandwicense,  Cyrtandra  calpidicarpa, 
Cyrtandra  laxiflora,  Diospyros 
hillebrandii,  Diplazium  amottii, 
Diplazium  sandwichianum,  Dryopteris 
unidentata,  Freycinetia  arborea, 
Hedyotis  acuminata,  Nothocestrum 
longifolium,  Pipturus  albidus,  Pisonia 
sandwicensis,  Pisonia  umbellifera, 
Pouteria  sandwicensis,  Psychotria 
hathewayi,  Selaginella  arbuscula,  or 
Xylosma  hawaiiense;  and 

(ii)  Elevations  between  64  and  904  m 
(210  and  2,965  ft). 

Family  Caryophyllaceae:  Schiedea 
kealiae  (maolioli) 

Oahu  1 — Schiedea  kealiae — a, 
identified  in  the  legal  description  in 
paragraph  (i)  of  this  section,  constitutes 
critical  habitat  for  Schiedea  kealiae  on 
Oahu.  Within  this  unit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to,  the  habitat  components 
provided  by: 

(i)  Steep  slopes  or  cliff  faces  or  bases 
in  dry  remnant  Erythrina  sandwicensis 
forest  and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Bidens  sp..  Hibiscus 
amottianus,  Lepidium  bidentatum, 
Melanthera  remyi,  Myoporum 
sandwicense,  Plumbago  zeylanica, 
Psydrax  odorata,  Sicyos  sp.,  or  Sida 
fallax;  and 

(ii)  Elevations  between  47  and  341  m 
(154  and  1.118  ft) 


Family  Caryophyllaceae:  Schiedea 
nuttaUU  [NCN) 

Oahu  4 — Schiedea  nuttallii — a,  Oahu 
15 — Schiedea  nuttallii — b,  and  Oahu 
15 — Schiedea  nuttallii — c,  identified  in 
the  legal  descriptions  in  paragraph  (i)  of 
this  section,  constitute  critical  habitat 
for  Schiedea  nuttallii  on  Oahu.  Within 
these  imits,  the  qurrently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to. 
the  habitat  components  provided  by: 

(i)  Rock  walls,  forested  slopes,  or 
steep  walls  in  Acacia  koa-Metrosideros 
polymorpha  lowland  mesic  forest  or 
Metrosideros  polymorpha-Dodonaea 
viscosa  forest  and  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Alyxia  oliviformis, 
Antidesma  platyphyllum,  Bidens  torta, 
Cibotium  chamissoi,  Coprosma  sp., 
Cyanea  longiflora,  Hedyotis  terminalis. 
Ilex  anomala,  Machaerina  sp., 
Peperomia  sp.,  Perrottetia  sandwicensis, 
Pipturus  sp.,  or  Psydrax  odorata;  and 

(ii)  Elevations  between  408  and  1072 
m  (1,338  and  3,516  ft). 

Family  Caryophyllaceae:  Silene 
lanceolata  [NCN) 

Oahu  4 — Silene  lanceolata — a, 
identified  in  the  legal  description  in 
paragraph  (i)  of  this  section,  constitutes 
critical  habitat  for  Silene  lanceolata  on 
Oahu.  Within  this  imit,  the  ciurently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to,  the  habitat  coinponents 
provided  by: 

(i)  Cliff  faces  or  ledges  of  gullies  in 
dry  to  mesic  shrubland  or  cliff   ' 
communities  and  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Artemisia  australis, 
Bidens  sp.,  Carex  sp.,  Chamaesyce  sp., 
Dodonaea  viscosa,  Lysimachia  sp.. 
Osteomeles  anthyllidifolia,  Schiedea 
mannii,  or  Tetramolopium  filiforme; 
and 

(ii)  Elevations  between  328  to  978  m 
(1,076  to  3,208  ft). 

Family  Caryophyllaceae:  Silene 
perlmanii  (NCN) 

Oahu  15 — Silene  perlmanii— A,  Oahu 
15 — Silene  perlmanii — b,  Oahu  15 — 
Silene  perlmanii — c,  and  Oahu  15 — 
Silene  perlmanii — d,  identified  in  the 
legal  descriptions  in  paragraph  (i)  of  this 
section,  constitute  critical  habitat  for 
Silene  perlmanii  on  Oahu.  Within  these 
units,  the  currently  knowra  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Steep  rocky  slopes  in  Acacia  koa- 
Metrosideros  polymorpha  lowland 
mesic  forest;  and 


(ii)  Elevations  between  382  and  926  m 
(1,253  and  3,037  ft). 

Family  Convolvulitceae:  Bonamia 
menzieaii  (NCN) 

Oahu  2 — Bonamia  menziesii — a, 
Oahu  3 — Bonamia  menziesii — b,  Oahu 
4 — Bonamia  menziesii — c.  Oahu  1 7 — 
Bonamia  menziesii — d,  and  Oahu  35 — 
Bonamia  menziesii — e,  identified  in  the 
legal  descriptions  in  paragraph  (i)  of  this 
section,  constitute  critical  habitat  for 
Bonamia  menziesii  on  Oahu.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Steep  slopes  or  level  ground  in  dry 
or  mesic  forest  in  open  or  closed  canopy 
and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Acacia  koa,  Alyxia  oliviformis, 
Dianella  sandwicensis,  Diospyros 
sandwicensis,  Dodonaea  viscosa, 
Erythrina  sandwicensis,  Hedyotis 
terminalis,  Leptecophylla  tameiameiae, 
Melicope  sp.,  Metrosideros  polymorpha, 
Myoporum  sandwicensis,  Nestegis 
sandwicensis,  Pisonia  sp.,  Pittosporum 
sp.,  Pleomele  sp.,  Pouteria 
sandwicensis,  Psydrax  odorata, 
Rauvolfia  sandwicensis,  Sapindus 
oahuensis,  Sicyos  sp..  Sida  fallax,  or 
Waltheria  indica;  and 

(ii)  Elevations  between  81  and  658  m 
(266  and  2.158  ft). 

Family  Cjrperaceae:  Cyperua 
trachyaanihoa  (puukaa) 

Oahu  1 — Cyperus  trachysanthos — a, 
Oahu  28 — Cyperus  trachysanthos — b, 
Oahu  29 — Cyperus  trachysanthos — c, 
and  Oahu  36--Cypenis  trachysanthos — 
d,  identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  constitute 
critical  habitat  for  Cyperus 
trachysanthos  on  Oahu.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Mud  flats,  wet  clay  soil,  seasonal 
ponds,  wet  cliff  seeps  on  seepy  flats, 
coastal  cliffs,  or  talus  slopes  containing 
Hibiscus  tiliaceus;  and 

(ii)  Elevations  between  6  and  194  m 
(20  and  636  ft). 

Family  Cyperaceae:  Mariacua 
pennatiformia  (NCN) 

Oahu  4 — Mariscus  pennatiformis — a 
and  Oahu  4 — Mariscus  pennatiformis — 
b,  identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  constitute 
critical  habitat  for  Mariscus 
pennatiformis  on  Oahu.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
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include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Mesic  and  wet  Metrosidems 
polymorpha  forest  and  Metrosidems 
polymorpha- Acacia  koa  forest:  and 

(ii)  Elevations  between  424  and  1,032 
m  (1.391  and  3.385  ft). 

Family  Euphorbiaceae:  Chamaetyce 
ceUutroide*  var.  ktienana  (akoko) 

Oahu  1 — Chamaesyce  celastroides 
var.  kaenana — a,  Oahu  3 — Chamaesyce 
celastroides  var.  kaenana — b.  Oahu  4 — 
Chamaesyce  celastroides  var. 
kaenana — c,  Oahu  5 — Chamaesyce 
celastroides  var.  kaenana — d.  and  Oahu 
35 — Chamaesyce  celastroides  var. 
kaenana — e.  identified  in  the  legal 
descriptions  in  paragraph  (i)  of  this 
section,  constitute  critical  habitat  for 
Chamaesyce  celastroides  var.  kaenana 
on  Oahu.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Windward  talus  slopes,  leeward 
rocky  cliffs,  open  grassy  slopes,  or 
vegetated  cliff  faces  in  coastal  dry 
shrubland  and  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Artemisia  australis,  Boerhavia 
sp. ,  Chamaesyce  celastroides  var. 
amplectans,  Dodonaea  viscosa, 
Gossypium  tomentosum,  Heteropogon 
contortus,  Jacquemontia  ovalifolia  ssp. 
sandwicensis.  Lipochaeta  lobata, 
Myoporum  sandwicense,  Plumbago 
zeylanica,  Psilotum  nudum,  Psydrax 
odorata,  Santalum  freycinetianum.  Sida 
fallax  or  Waltheria  indica;  and 

(ii)  Elevations  between  1  and  862  m 
(3  and  2,827  fl). 

Family  Euphorbiaceae:  Chamaesyce 
deppeana  (akoko) 

Oahu  20— Chamaesyce  deppeana — a 
and  Oahu  35 — Chamaesyce  deppeana — 
b,  identified  in  the  legal  description  in 
paragraph  (i)  of  this  section,  constitute 
critical  habitat  for  Chamaesyce 
deppeana  on  Oahu.  Within  these  units, 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Windward-facing  ridge  crests,  cliff 
faces,  and  mixed  native  cliffs  and 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Bidens 
sandvicensis  or  Metrosidems 
polymorpha;  and 

(ii)  Elevations  from  274  to  661  m  (899 
to  2,168  ft). 

Family  Euphorbiaceae:  Chamaeayce 
herbatU  (akoko) 

Oahu  4 — Chamaesyce  heihstii — a, 
Oahu  15 — Chamaesyce  herbstii — b.  and 


OahulS^-Chamaesyce  herbstii— c, 
identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  constitute 
critical  habitat  for  Chamaesyce  herbstii 
on  Oahu.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to.  the  habitat 
components  provided  by: 

(i)  Shaded  gulch  bottoms  and  slopes 
in  mesic  Acacia  koa-Metrosideros 
polymorpha  lowland  forests  or  diverse 
mesic  forests  and  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Antidesma  platyphyllum, 
Copmsma  sp.,  Diplazium 
sandwichianum,  Hedyotis  sp..  Hibiscus 
amottianus  var.  amottianus,  Melicope 
sp..  Morinda  trimem,  Pipturus  albidus, 
Pouteria  sandwicensis,  Pteralyxia  sp., 
Urem  glabra,  or  Xylosma  sp.;  and 

(ii)  Elevations  between  433  and  928  m 
(1.420  and  3.044  ft). 

Family  Euphorbiaceae:  Chamaesyce 
kuwaleana  (akoko) 

Oahu  9 — Chamaesyce  kuwaleana — a, 
Oahu  11 — Chamaesyce  kuwaleana — b, 
Oahu  12 — Chamaesyce  kuwaleana — c, 
Oahu  15 — Chamaesyce  kuwaleana — d, 
Oahu  22 — Chamaesyce  kuwaleana — e, 
Oahu  23 — Chamaesyce  kuwaleana — f. 
and  Oahu  26 — Chamaesyce 
kuwaleana — g.  identified  in  the  legal 
descriptions  in  paragraph  (i)  of  this 
section,  constitute  critical  habitat  for 
Chamaesyce  kuwaleana  on  Oahu. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to. 
the  habitat  components  provided  by: 

(i)  Thin  guano  soil  on  oasaltic  rock; 
arid,  exposed  volcanic  cliffs;  dry  or 
mesic  rocky  ridges;  or  sparsely 
vegetated  slopes  and  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Artemisia  sp..  Bidens  sp., 
Carex  sp.,  Chamaesyce  sp..  Dodonaea 
viscosa,  Hetempogon  contortus, 
Plectranthus  parviflorus,  Schiedea  sp.. 
or  Sida  fallax;  and 

(ii)  Elevations  between  0  and  596  m 
(Oand  1.955  ft). 

Family  Euphorbiaceae:  Chamaesyce 
rockii  (akoko) 

Oahu  20 — Chamaesyce  rockii — a, 
Oahu  20 — Chamaesyce  rockii — b,  and 
Oahu  20 — Chamaesyce  rockii — c, 
identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  constitute 
critical  habitat  for  Chamaesyce  rockii  on 
Oahu.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to.  the  habitat  components 
provided  by: 

(i)  Gulch  slopes,  gulch  bottoms,  and 
ridge  crests  in  wet  Metmsidems 


polymorpha-Dicranopteris  linearis 
forest  and  shrubland  and  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Antidesma 
platyphyllum,  Bidens  sp.,  Bmussaisia 
arguta,  Cibotium  sp.,  Copmsma 
longifolia.  Diplopterygium  pinnatum, 
Dubautia  laxa,  Hedyotis  terminalis, 
Machaerina  sp..  Melicope  spp..  Myrsine 
juddii,  Psychotria  fauriei,  Psychotria 
spp.,  or  Wikstroemia  sp.;  and 

(ii)  Elevations  between  208  and  867  m  ' 
(682  and  2,844  ft). 

Family  Euphorbiaceae:  Eitphorbia 
haeleelecuia  (akoko) 

Oahu  3 — Euphorbia  haeleeleana — a 
and  Oahu  4 — Euphorbia  haeleeleana — 
b,  identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  constitute 
critical  habitat  for  Euphorbia 
haeleeleana  on  Oahu.  Within  these 
units,  the  ciurently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Dry  forest  dominated  by  Diospyms 
sp.  and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Dodonaea  viscosa,  Erythrina 
sandwicensis,  Pleomele  sp.,  Psydrax 
odomta,  Reynoldsia  sandwicensis,  or 
Sapindus  odhuensis;  and 

(ii)  Elevations  between  156  and  526  m 
(512  and  1.725  ft). 

Family  Euphorbiaceae:  Flueggea 
neowawraea  (mehamehame) 

Oahu  4 — Flueggea  neowawraea — a, 
identified  in  the  legal  description  in 
paragraph  (i)  of  this  section,  constitutes 
critical  habitat  for  Flueggea  neowawraea 
on  Oahu.  Within  this  unit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to,  the  habitat  components 
provided  by: 

(i)  Gulch  slopes,  ridge  crests,  or  near 
streams  in  dry  or  mesic  forest  and 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Alyxia 
oliviformis,  Antidesma  platyphyllum, 
Antidesma  pulvinatum,  Bobea  sp., 
Chamaesyce  herbstii,  Chamaesyce 
multiformis,  Charpentiera  sp., 
Claoxylon  sandwicense,  Diospyms 
hillebmndii,  Diospyms  sandwicensis, 
Erythrina  sandwicensis,  Hedyotis 
terminalis,  Hibiscus  amottianus, 
Metrosidems  polymorpha,  Morinda 
trimem,  Myoporum  sandwicense, 
Myrsine  sp.,  Nestegis  sandwicensis, 
Pipturus  albidus,  Pisonia  sandwicensis, 
Pisonia  umbellifem,  Pittosporum  sp., 
Pleomele  sp.,  Psydrax  odomta, 
Ptemlyxia  sp..  Rauvolfia  sandwicensis, 
Sapindus  oahuensis,  or  Streblus 
pendulina;  and 
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(ii)  Elevations  between  335  to  1.006  m 
(1.099  to  3.300  ft). 

Family  Fabaceae:  Sesbania 
tomentosa  (ohai) 

Oahu  1 — Sesbania  tomentosa — a  and 
Oahu  18 — Sesbania  tomentosa — b. 
identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  constitute 
critical  habitat  for  Sesbania  tomentosa 
on  Oahu.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Cliff  faces,  broken  basalt,  or  sand 
dimes  with  rock  outcrops  in  Scaevola 
.  sericea  coastal  dry  shrubland  or 
Spombolus  virginicus  mixed  grasslands 
and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Heliotropium  sp.,  Jacquemontia 
ovalifolia  ssp.  sandwicensis,  Melanthem 
sp.,  Myoporum  sandwicense,  or  Sida 
fallax;  and 

(ii)  Elevations  betvveen  sea  level  and 
152  m  (Oand  499  ft). 

Family  Fabaceae:  Vigna  o-wahuensis 

(NCN) 

Oahu  1 — Vigna  o-wahuensis — a,  Oahu 
24 — Vig^a  o-wahuensis — b,  Oahu  25 — 
Vigna  o-wahuensis — c,  and  Oahu  26 — 
Vigna  o-wahuensis — d.  identified  in  the 
legal  descriptions  in  paragraph  (i)  of  this 
section,  constitute  critical  habitat  for 
Vigna  o-wahuensis  on  Oahu.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Open  dry  fossil  reef,  with  shrubs  or 
grasses  or  fairly  steep  ^opes;  and 

(ii)  Elevations  between  0  and  301  m 
(0  and  987  ft). 

Family  Gentianaceae:  Centaurium 
seb<Meoides  (awiwi) 

Oahu  1 — Centaurium  sebaeoides — a 
and  Oahu  27 — Centaurium  sebaeoides — 
b,  identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  constitute 
critical  habitat  for  Centaurium 
sebaeoides  on  Oahu.  Within  these  units, 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Volcanic  or  clay  soils  or  cliffs  in 
arid  coastal  areas  or  on  coral  plains  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Artemisia  sp.,  Bidens  sp.,  Jacquemontia 
ovalifolia  ssp.  sandwicensis,  Lipochaeta 
succulenta,  or  Lysimachia  sp.;  and    ' 

(ii)  Elevations  between  1  and  161  m 
(3  and  528  ft). 


Family  Gesneriaceae:  Cyrtandra 
dentata  (haiwale) 

Oahu  A-r-Cyrtandm  dentata — a, 
identified  in  the  legal  description  in 
paragraph  (i)  of  this  section,  constitutes 
critical  habitat  for  Cyrtandm  dentata  on 
Oahu.  Within  this  unit,  the  currently 
knov\m  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to.  the  habitat  components 
provided  by: 

(i)  Gulches,  slopes,  stream  banks,  or 
ravines  in  mesic  or  wet  forest  and    - 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Acacia 
koa,  Metmsidems  polymorpha,  Pipturus 
albidus,  Pisonia  sandwicensis,  Pisonia 
umbellifem,  Pouteria  sandwicensis, 
Syzygium  sandwicensis,  or  Urem  glabm; 
and 

(ii)  Elevations  between  319  and  880  m 
(1.046  and  2.886  ft). 

Family  Gesneriaceae:  Cyrtandra 
polyantha  (haiwale) 

Oahu  35 — Cyrtandm  polyantha — a. 
identified  in  the  legal  description  in 
paragraph  (i)  of  tliis  section,  constitutes 
critical  habitat  for  Cyrtandm  polyantha 
on  Oahu.  Within  this  unit,  the  ciurently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to,  the  habitat  components 
provided  by: 

(i)  Ridges  of  valleys  in  Metmsidems 
polymorpha  mesic  or  wet  forests  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Broussaisia  arguta,  Coprosma  foliosa, 
Dicmnopteris  linearis,  Machaerina 
angustifolia,  or  Psychotria  sp.;  and 

(ii)  Elevations  between  312  and  783  m 
(1,023  and  2,568  ft). 

Family  Gesneriaceae:  Cyrtandra 
8ubunU>ellata  (haiwale) 

Oahu  20 — Cyrtandm  subumbellata — a 
and  Oahu  20 — Cyrtandm 
subumbellata — ^b,  identified  in  the  legal 
descriptions  in  paragraph  (i)  of  this 
section,  constitute  critical  habitat  for 
Cyrtandra  subumbellata  on  Oahu. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Moist  slopes  or  gulch  bottoms  in 
wet  forest  dominated  by  Metmsidems 
polymorpha  or  a  mixture  of 
Metrosideros  polymorpha-Dicmnopteris 
linearis-Acacia  koa  and  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Boehmeria  grandis, 
Broussaisia  arguta,  Machaerina  sp.,  or 
Thelypteris  sp.;  and 

(ii)  Elevations  between  167  and  841  m 
(548  and  2.758  ft). 


Family  Gesneriaceae:  Cyrtcutdra 
viridiflora  (haiwale) 

Oahu  20 — Cyrtandm  viridiflora — a, 
identified  in  the  legal  description  in 
paragraph  (i)  of  this  section,  constitutes 
critical  habitat  for  Cyrtandm  viridiflom 
on  Oahu.  Within  this  unit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to.  the  habitat  components 
provided  by: 

(i)  Wind  blown  ridge  tops  in  cloud- 
covered  wet  forest  or  shrubland  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Broussaisia  arguta,  Cheirodendron 
platyphyllum.  Dicmnopteris  linearis, 
Diplopterygium  pinnatum,  Dubautia 
sp.,  Fmycinetia  arborea,  Hedyotis  sp.. 
Ilex  anomala,  Machaerina  sp.,  Melicope 
sp.,  Metrosideros  polymorpha, 
Metrosideros  rugosa,  Psychotria  sp.,  or 
Syzygium  sandwicensis;  and 

(ii)  Elevations  between  443  and  867  m 
(1.453  and  2,844  ft). 

Family  Lamiaceae:  Phyllostegia 
hirsuta  (NCN) 

Oahu  4 — Phyllostegia  hirsuta — a. 
Oahu  15 — Phyllostegia  hirsuta — ^b,  Oahu 
15 — Phyllostegia  hirsuta — c,  and  Oahu 
20 — Phyllostegia  hirsuta — d,  identified 
in  the  legal  descriptions  in  paragraph  (i) 
of  this  section,  constitute  critical  habitat 
for  Phyllostegia  hirsuta  on  Oahu.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Steep,  shaded  slopes,  cliffs,  ridges, 
gullies,  or  stream  banks  in  mesic  or  wet 
forests  dominated  by  Metrosideros 
polymorpha  or  a  mixture  of 
Metrosideros  polymorpha  and 
Dicmnopteris  linearis  and  containing 
one  or  cflfcpre  of  the  following  associated 
native  plant  species:  Antidesma 
platyphyllum,  Astklia  sp.,  Bmussaisia 
arguta,  Chamaesyce  multiformis, 
Cibotium  sp.,  Claoxylon  sandwicense, 
Clermontia  kakeana,  Coprosma 
longifolia,  Cyanea  membranacea, 
Cyrtandm  waianaeensis,  Diplazium 
sandwichianum,  Dryopteris  unidentata, 
Dubautia  laxa,  Dubautia  sherffiana, 
Elaeocarpus  bifidus,  Freycinetia 
arborea,  Hedyotis  schlectendahliana. 
Hedyotis  terminalis.  Hibiscus  sp..  Ilex 
anomala,  Labordia  kaalae,  Liparis 
hawaiiensis,  Lysimachia  hillebmndii, 
Machaerina  angustifolia,  Melicope  sp., 
Myrsine  lessertiana,  Myrsine 
sandwicensis,  Nemudia  sp., 
Nothocestrum  sp.,  Pdrrottetia 
sandwicensis,  Phyllostegia  gmndiflom, 
Pipturus  sp.,  Pisonia  sp.,  Pleomele  sp.. 
Pouteria  sandwicensis,  Psychotria  sp., 
Rumex  albescens,  Scaevola 
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gaudichaudiana,  Streblus  pendulinus, 
Zanthoxylum  kauaense,  or  native  ferns; 
and 

(ii)  Elevations  between  195  and  1,202 
m  (640  and  3.943  ft). 

Family  Lamiaceae:  Phyllostegia 
kaalaensis  (NCN) 

Oahu  4 — Phyllostegia  kaalaensis — a. 
Oahu  4 — Phyllostegia  kaalaensis — b. 
Oahu  4 — Phyllostegia  kaalaensis — c. 
Oahu  4 — Phyllostegia  kaalaensis — d, 
Oahu  4 — Phyllostegia  kaalaensis — e. 
and  Oahu  15 — Phyllostegia  kaalaensis — 
f,  identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  constitute 
critical  habitat  for  Phyllostegia 
kaalaensis  on  Oahu.  Within  these  units, 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to.  the 
habitat  components  provided  b^: 

(i)  Gulch  slopes  or  bottoms  or  almost 
vertical  rock  faces  in  mesic  forest  or 
Sapindus  oahuensis  forest  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Antidesma  platyphyllum,  Claoxylon 
sandwicense,  Diplazium 
sandwichianum,  Freycinetia  arborea. 
Hibiscus  sp.,  Myrsine  lanaiensis, 
Myrsine  lessertiana,  Neraudia 
melastomifolia,  Pipturus  albidus, 
1  Pouteria  sandwicensis,  Psychotria 
hathewayi,  Streblus  pendulinus,  or 
Urera  glabra;  and 

(ii)  Elevations  between  248  and  878  m 
(813  and  2.880  ft). 

Family  Lamiaceae:  Phylloategia 
mollU  (NCN) 

Oahu  15 — Phyllostegia  mollis — a  and 
Oahu  15 — Phyllostegia  mollis — b. 
identihed  in  the  legal  descriptions  in 
paragraph  (i>  of  this  section,  constitute 
critical  habitat  for  Phyllostegia  mollis  on 
Oahu.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to,  the  habitat  components 
provided  by: 

(i)  Steep  slopes  or  gulches  in  diverse 
mesic  to  wet  forests  and  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Acacia  koa,  Alyxia 
oliviformis,  Antidesma  platyphyllum, 
Carex  meyenii,  Chamaesyce 
multiformis,  Claoxylon  sandwicense, 
Diospyros  hillebmndii,  Dryopteris 
unidentata,  Metrosideros  polymorpha, 
Myrsine  sp..  Pipturus  albidus,  Pisonia 
umbellifera,  Pouteria  sandwicensis, 
Psychotria  hathewayi,  or  Urera  glabra; 
and 

(ii)  Elevations  between  519  to  928  m 
(1,702  to  3.044  ft). 


Family  Lamiaceae:  Phyllostegia 
parviflora  (NCN) 

Oahu  20 — Phyllostegia  parviflora — d, 
identified  in  the  legal  description  in 
paragraph  (i)  of  this  section,  constitutes 
critical  habitat  for  Phyllostegia 
parviflora  var.  lydgatei  on  Oahu.  Within 
this  unit,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Moderate  to  steep  slopes  in  mesic 
forest  and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Antidesma  platyphyllum, 
Chamaesyce  multiformis,  Claoxylon 
sandwicense,  Coprosma  foliosa, 
Dryopteris  unidentata,  Myrsine 
lessertiana,  Pipturus  albidus,  Pouteria 
sandwicensis.  Selaginella  arbuscula,  or 
Xylosma  hawaiiense;  and 

(ii)  Elevations  between  529  to  881  m 
(1,800  to  2,890  ft). 

Oahu  15 — Phyllostegia  parviflora — a. 
Oahu  15 — Phyllostegia  parviflora — b. 
and  Oahu  15 — Phyllostegia  parviflora — 
c.  identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  constitute 
critical  habitat  for  Phyllostegia 
parviflora  var.  parviflora  on  Oahu. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Metrosideros  polymorpha  mixed 
lowland  wet  forest  and  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Antidesma  sp., 
Broussaisia  arguta,  Cheirodendron  sp., 
Cibotium  sp.,  Cyrtandra  sp., 
Dicranopteris  linearis,  Melicope  sp., 
Phyllostegia  glabra,  Pipturus  sp.. 
Pritchardia  sp..  Tetraplasandrasp., 
Touchardia  latifolia,  or  Syzygium 
sandwicensis;  and 

(ii)  Elevations  between  232  to  881  m 
(761  to  2.890  ft). 

Family  Lamiaceae:  Stenogyne 
kanehoana  (NCN) 

Oahu  1 5 — Stenogyne  kanehoana — a 
and  Oahu  15 — Stenogyne  kanehoana — 
b.  identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  constitute 
critical  habitat  for  Stenogyne  kanehoana 
on  Oahu.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Lowland  mesic  forest  and 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Acacia 
koa,  Alyxia  oliviformis,  Bidens  sp., 
Chamaesyce  sp.,  Cibotium  sp., 
Freycinetia  arborea,  Metrosideros 
polymorpha,  Psychotria  sp.,  or  Scaevola 
sp.;  and 


(ii)  Elevations  between  559  and  1,168 
m  (1,834  and  3,831  ft). 

Family  Loganiaceae:  Labordia 
cyrtandrae  (kamakahala) 

Oahu  4 — Labordia  cyrtandrae — a,  ^ 

Oahu  20 — Labordia  cyrtandrae — b,  and 
Oahu  20 — Labordia  cyrtandrae — c, 
identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  constitute 
critical  habitat  for  Labordia  cyrtandrae 
on  Oahu.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Shady  gulches,  slopes,  or  glens  in 
mesic  to  wet  forests  and  shrublands 
dominated  by  Metrosideros 
polymorpha,  Diplopterygium  pinnatum, 
and/or  Acacia  koa  and  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Antidesma  sp., 
Artemisia  australis,  Bidens  torta, 
Boelyneria  grandis,  Broussaisia  arguta, 
Chamaesyce  sp..  Coprosma  sp., 
Cyrtandra  sp.,  Dicranopteris  linearis, 
Diplazium  sandwichianum,  Dubautia 
plantaginea,  Lysimachia  hillebrandii, 
Peperomia  membranacea,  Perrottetia 
sandwicensis,  Phyllostegia  sp.,  Pipturus 
albidus,  Pouteria  sandwicensis, 
Psychotria  sp.,  OT  Rumex  sp.;  and 

(ii)  Elevations  between  232  and  1,233 
m  (761  and  4,044  ft). 

Family  Malvaceae:  Abutilon 
sandwicense  (NCN) 

Oahu  4 — Abutilon  sandwicense — a, 
Oahu  4 — Abutilon  sandwicense — b, 
Oahu  4 — Abutilon  sandwicense — c, 
Oahu  15 — Abutilon  sandwicense — d, 
Oahu  15 — Abutilon  sandwicense — e, 
and  Oahu  1 7 — Abutilon  sandwicense — 
f.  identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  constitute 
critical  habitat  for  Abutilon  sandwicense 
on  Oahu.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Steep  slopes  or  gulches  in  dry  to 
mesic  lowland  forest  and  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Antidesma 
pulvinatum,  Diospyros  sandwicensis, 
Elaeocarpus  bifidus,  Eugenia 
reinwardtiana.  Hibiscus  amottianus, 
Metrosideros  polymorpha,  Myrsine 
lanaiensis,  Nestegis  sandwicensis, 
Pipturus  albidus,  Pisonia  sp., 
Pittosporum  sp..  Pleomele  sp..  Psydrax 
odorata,  Rauvolfia  sandwicensis, 
Reynoldsia  sandwicensis,  or  Sapindus 
oahuensis;  and 

(ii)  Elevations  between  215  and  725  m 
(705  and  2,378  ft). 
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Family  Malvaceae:  Hibiscus 
brackenridgei  (mao  hau  hele) 

(i)  Oahu  1 — Hibiscus  brackenridgei — 
a  and  Oahu  4 — Hibiscus  brackenridgei — 

b,  identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  .constitute 
critical  habitat  for  Hibiscus 
brackenridgei  ssp.  mokuleianus  on 
Oahu.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to,  the  habitat  components 
provided  by: 

(A)  Slopes,  cliffs,  or  arid  ledges  in 
lowland  dry  forest  or  shrubland  and 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Bidens 
amplectens,  Chamaesyce  sp..  Diospyros 
hillebrandii,  Dodonaea  viscosa, 
Doryopteris  sp..  Erythrina  sandwicensis, 
Heteropogon  contortus,  Lepidium 
bidentctum,  Melanthera  remyi, 
Pleomele  halapepe,  Psydrax  odorata, 
Reynoldsia  sandwicensis,  Sidafallax,  or 
Waltheria  indica;  and 

(B)  Elevations  between  32  to  490  m 
(105  to  1.607  ft). 

(ii)  Oahu  5 — Hibiscus  brackenridgei — 

c,  identified  in  the  legal  description  in 
pcU'agraph  (i)  of  this  section,  constitutes 
critical  habitat  for  Hibiscus 
brackenridgei  ssp.  molokaiana  on  Oahu. 
Within  this  unit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(A)  Dry  shrublands  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Doryopteris  sp., 
Dodonaea  viscosa,  Heteropogon 
contortus,  Sidafallax,  or  Waltheria 
indica:  and 

(B)  Elevations  between  32  to  490  m 
(105  to  1,607  ft). 

Family  M)rrsinaceae:  Myrsine  juddii 
(kolea) 

Oahu  20 — Myrsine  juddii — a, 
identified  in  the  legal  description  in 
paragraph  (i)  of  this  section,  constitutes 
critical  habitat  for  Myrsine  juddii  on 
Oahu.  Within  this  unit,  the  ciurently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to.  the  habitat  components 
provided  by: 

(i)  Ridge  crests  or  gulch  slopes  in  wet 
forests  or  shrublands  dominated  by 
Metrosideros  polymorpha  or  a  mixture 
of  Metrosideros  polymorpha  and 
Dicranopteris  linearis  and  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Cheirodendron 
platyphyllum,  Cheirodendron  trigynum, 
Machaerina  sp.,  Melicope  clusiifolia, 
Psychotria  mariniana,  or  Syzygium 
sandwicensis;  and 

(ii)  Elevations  between  384  and  867  m 
(1.260  and  2,844  ft). 


Family  Myrtaceae:  Eugenia 
koolauensis  (nioi) 

Oahu  4 — Eugenia  koolauensis — a. 
Oahu  19 — Eugenia  koolauensis — ^b,  and 
Oahu  20 — Eugenia  koolauensis — c, 
identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  constitute 
critical  habitat  for  Eugenia  koolauensis 
on  Oahu.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to.  the  habitat 
components  provided  by: 

(i)  Gentle  to  steep  slopes  or  ridges  in 
mesic  or  dry  forests  dominated  by 
Metrosideros  polymorpha  or  Diospyros 
sp.  and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Alyxia  oliviformis,  Bobea 
^latior,  Carex  meyenii,  Dicranopteris 
linearis,  Leptecophylla  tameiameiae, 
Myrsine  lessertiana,  Nestegis 
sandwicensis,  Pleomele  halapepe, 
Pouteria  sandwicensis,  Psydrax  odorata, 
or  Rauvolfia  sandwicensis;  and 

(ii)  Elevations  between  57  to  437  m 
(187  to  1,433  ft). 

Family  Orchidaceae:  Platanthera 
holochila  (NCN) 

Oahu  20 — Platanthera  holochila — a 
and  Oahu  20 — Platanthera  holochila — 
b,  identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  constitute 
critical  habitat  for  Platanthera  holochila 
on  Oahu.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Metrosideros  polymorpha- 
Dicranopteris  linearis  wet  forest  or 
Metrosideros  polymorpha  mixed 
shrubland  and  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Broussaisia  arguta,  Cibotium 
sp..  Clermontia  sp.,  Coprosma  sp.. 
Dubautia  sp.,  Gahnia  sp..  Leptecophylla 
tameiameiae,  Luzula  hawaiiensis, 
Lycopodiella  cemua,  Lythrum 
maritimum,  Polypodium  pellucidum, 
Sadleria  sp..  Scaevola  sp.,  Vaccinium 
reticulatum,  ofWikstroemia  sp.;  and 

(ii)  Elevations  between  448  and  848  m 
(1,469  and  2,781  ft). 

Family  Plantaginaceae:  Plantago 
princeps  (laukahi  kuahiwi) 

(i)  Oahu  20 — Plantago  princeps — d 
and  Oahu  20 — Plantago  princeps — e, 
identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  constitute 
critical  habitat  for  Plantago  princeps 
var.  longibracteata  on  Oahu.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 


(A)  Sides  of  waterfalls  or  wet  rock 
faces  and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Bidens  sp.,  Coprosma 
granadensis,  Eugenia  sp..  Lobelia 
gaudichaudii,  Metrosideros  rugosa,  or 
Scaevola  glabra;  and 

(B)  Elevations  between  211  and  885  m 
(692  and  2.903  ft). 

(ii)  Oahu  4 — Plantago  princeps — a. 
Oahu  4 — Plantago  princeps — ^b.  and 
Oahu  15 — Plantago  princeps — c, 
identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  constitute 
critical  habitat  for  Plantago  princeps 
var.  princeps  on  Oahu.  Within  these 
units,  the  currently  known  primar\' 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(A)  Slopes  or  ledges  in  Metrosideros 
polymorpha  lowland  mesic  forests  or 
shrublands  and  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Artemisia  australis.  Bidens  sp., 
Chamaesyce  sp.,  Dubautia  plantaginea, 
Eragrostis  sp.,  Lysimachia  sp.,  Pilea 
peploides,  or  Viola  sp.;  and 

(B)  Elevations  between  110  and  1.064 
m  (361  and  3.490  ft). 

Family  Poaceae:  Cenchrus 
agrintonioides  (kamanomano) 

Oahu  4 — Cenchrus  agrimonibides — a, 
Oahu  A- — Cenchrus  agrimonioides — b. 
Oahu  15 — Cenchrus  agrimonioides — c. 
and  Oahu  1 5 — Cenchrus 
agrimonioides — d,  identified  in  the  legal 
descriptions  in  paragraph  (i)  of  this 
section,  constitute  critical  habitat  for 
Cenchrus  agrimonioides  var. 
agrimonioides  on  Oahu.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to.  the 
habitat  components  provided  by: 

(i)  Dry  ridges,  upper  slopes,  or  ridges 
in  lowland  mixed  mesic  forest  and 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Acacia 
koa,  Alyxia  oliviformis,  Bobea  sp.,  Carex 
wahuensis,  Chamaesyce  multiformis, 
Coprosma  foliosa,  Diospyros 
sandwicensis,  Eragrostis  variabilis, 
Gahnia  beecheyi,  Leptecophylla 
tameiameiae,  Metrosideros  polymorpha, 
Nestegis  sandwicensis,  Psychotria  sp., 
or  Psydrax  odorata;  and 

(ii)  Elevations  between  357  and  874  m 
(1,171  and  2,867  ft). 

Family  Poaceae:  Eragrostis  fosbergii 
(Fosberg's  love  grass) 

Oeihu  4 — Eragrostis  fosbergii — a, 
identified  in  the  legal  description  in 
paragraph  (i)  of  this  section,  constitutes 
critical  habitat  for  Eragrostis  fosbergii  on 
Oahu.  Within  this  imit,  the  currently 
known  primary  constituent  elements  of 
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critical  habitat  include,  but  are  not 
limited  to,  the  habitat  components 
provided  by: 

(i)  Ridge  crests  or  moderate  slopes  in 
dry  or  mesic  forests  and  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Acacia  koa,  Alyxia 
oliviformis,  Bidens  sp..  Chamaesyce  sp., 
Dodonaea  viscosa,  Doodia  sp., 
Emgrostis grandis,  Melicope  sp., 
Metrosideros  polymorpha,  Nephrotepis 
exaltata,  Psydmx  odorata.  or 
Sphenomeris  sp.;  and 

(ii)  Elevations  between  578  and  941  m 
(1,896  and  3,086  ft). 

Family  Primulaceae:  Lyaimachia 
filifolia  (NCN) 

Oahu  20 — Lysimachia  filifolia — *, 
identiBed  in  the  legal  description  in 
paragraph  (i)  of  this  section,  constitutes 
critical  habitat  for  Lysimachia  filifolia 
on  Oahu.  Within  this  unit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to,  the  habitat  components 
provided  by: 

(i)  Mossy  banks  at  the  base  of  cliff 
faces  within  the  spray  zone  of  waterfalls 
or  along  streams  in  lowland  wet  forests 
and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Mosses,  ferns,  liverworts,  or 
Pilea  peploides;  and 

(ii)  Elevations  between  65  and  798  m 
(213  and  2,617  ft). 

Family  Rhamnaceae:  Colubrina 
oppoaitifolia  (kauila) 

Oahu  4 — Colubrina  oppositifolia — a, 
identified  in  the  legal  description  in 
paragraph  (i)  of  this  section,  constitutes 
critical  habitat  for  Colubrina 
oppositifolia  on  Oahu.  Within  this  unit, 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Lowland  dry  or  mesic  forests 
dominated  by  Diospyros  sandwicensis 
and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Alyxia  oliviformis,  Nestegis 
sandwicensis,  Psydrax  odorata, 
Reynoldsia  sandwicensis,  or  Sapindus 
oahuensis;  and 

(ii)  Elevations  between  255  and  761  m 
(909  and  2,496  ft). 

Family  Rhamnaceae:  Gouania 
meyenii  (NCN) 

Oahu  4 — Gouania  meyenii — a,  Oahu 
A^Gouania  meyenii — b,  Oahu  15 — 
Gouania  meyenii — c,  and  Oahu  31 — 
Gouania  meyenii — d,  identified  in  the 
legal  descriptions  in  paragraph  (i)  of  this 
section,  constitute  critical  habitat  for 
Gouania  meyenii  on  Oahu.  Within  these 
units,  the  currently  known  primary 


constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Moderate  to  steep  slopes  in  dry 
shrubland  or  mesic  lowland  forest  and 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Alyxia 
oliviformis,  Bidens  sp.,  Canavalia  sp., 
Carex  meyenii,  Chamaesyce  sp., 
Charpentiera  sp.,  Diospyros 
sandwicensis,  Diospyros  sp.,  Dodonaea 
viscosa,  Dryopteris  unidentata, 
Dubautia  sherffiana,  Emgrostis  sp., 
Hedyotis  sp..  Hibiscus  sp.,  Lysimachia 
sp.,  Melicope  sp.,  Myrsine  sp.,  Nestegis 
sandwicensis,  Pisonia  sp.,  Psychotria 
sp.,  Psydrax  odorata,  Sapindus 
oahuensis,  Schiedea  sp..  Senna 
gaudichaudii,  Sida  fallax.  or  Sophora 
chrysophylla;  and 

(ii)  Elevations  between  468  to  916  m 
(1.535  to  3,004  ft). 

Family  Rhamnaceae:  Gou€Uiia 
vitifoliae  (NCN) 

Oahu  2 — Gouania  vitifolia — a,  Oahu 
3 — Gouania  vitifolia — b,  Oahu  5 — 
Gouania  vitifolia — c,  Oahu  4 — Gouania 
vitifolia — d,  Oahu  4 — Gouania 
vitifolia — e,  Oahu  4 — Gouania 
vitifolia — f,  Oahu  4 — Gouania  vitifolia — 
g,  and  Oahu  Q-^Gouania  vitifolia — h,  - 
identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  constitute 
critical  habitat  for  Gouania  vitifolia  on 
Oahu.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to,  the  habitat  components 
provided  by: 

(i)  Sides  of  ridges  or  gulches  in  dry  to 
mesic  forests  and  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Bidens  sp.,  Carex 
meyenii,  Chamaesyce  sp.,  Diospyros 
sandwicensis,  Dodonaea  viscosa, 
Erythrina  sandwicensis,  Hedyotis  sp., 
Hibiscus  amottianus,  Melicope  sp., 
Nestegis  sandwicensis,  Pipturus  albidus, 
Psychotria  sp.,  or  Urera  glabra;  and 

(ii)  Elevations  between  50  to  944  m 
(164  to  3,096  ft). 

Family  Rubiaceae:  Gardenia  tnanniie 

(nanu) 

Oahu  15 — Gardenia  mannii — a,  Oahu 
20 — Gardenia  mannii — b,  and  Oahu 
20 — Gardenia  mannii — c,  identified  in 
the  legal  descriptions  in  paragraph  (i)  of 
this  section,  constitute  critical  habitat 
for  Gardenia  mannii  on  Oahu.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Moderate  to  moderately  steep 
gulch  slopes,  ridge  crests,  gulch 
bottoms,  and  stream  banks  in  mesic  or 
.  wet  forests  and  containing  one  or  more 


of  the  following  associated  native  plant 
species:  Acacia  koa,  Alyxia  oliviformis, 
Antidesma  platyphyllum,  Bobea  sp., 
Boehmeria  grandis,  Broussaisia  arguta, 
Cheirodendron  sp.,  Cibotium  sp., 
Coprosma  foliosa,  Dicranopteris 
linearis,  Elaeocarpus  sp.,  Freycinetia 
arborea,  Hedyotis  acuminata.  Ilex 
anomala,  Melicope  sp.,  Metrosideros 
polymorpha,  Perrottetia  sp.,  Pipturus 
sp.,  Pisonia  sp.,  Pouteria  sandwicensis, 
Psychotria  mariniana,  Syzygium 
sandwicensis,  or  Thelypteris  sp.;  and 

(ii)  Elevations  between  239  and  1,050 
m  (784  and  3,444  ft). 

Family  Rubiaceae:  Hedyotis  coriacetie 
(kioele) 

Oahu  15 — Hedyotis  coriacea — a  and 
Oahu  35 — Hedyotis  coriacea — b, 
identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  constitute 
critical  habitat  for  Hedyotis  coriacea  on 
Oahu.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to,  the  habitat  components 
provided  by: 

(i)  Steep,  rocky  slopes  in  dry  to  mesic 
Dodonaea  viscosa  dominated 
shrublands  or  forests  and  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Alyxia  oliviformis, 
Leptecophylla  tameiameiae,  or 
Metrosideros  polymorpha;  and 

(ii)  Elevations  between  78  and  836  m 
(256  and  2.742  ft). 

Family  Rubiaceae:  Hedyotia  degeneri 

(NCN) 

Oahu  4 — Hedyotis  degeneri — a  and 
Oahu  4 — Hedyotis  degeneri — b, 
identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  constitute 
critical  habitat  for  Hedyotis  degeneri  on 
Oahu.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to,  the  habitat  components 
provided  by: 

(i)  Ridge  crests  in  diverse  mesic  forest 
and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Alyxia  oliviformis,  Carex 
meyenii,  Chamaesyce  multiformis, 
Cocculus  sp.,  Dicranopteris  linearis, 
Diospyros  sandwicensis,  Dodonaea 
viscosa,  Gahnia  sp.,  Hedyotis 
terminalis,  Leptecophylla  tameiameiae, 
Lysimachia  hillebrandii.  Lobelia 
yuccoides,  Metrosideroi  polymorpha, 
Pleomele  sp.,  Psydrax  odorata, 
Psychotria  hathewayi,  or  Wikstroemia 
oahuensis;  and 

(ii)  Elevations  between  360  and  1,083 
m  (1,181  and  3,552  ft). 
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Family  Rubiaceae:  Hedyttiis  parvtUa 

(NCN) 

Oahu  4 — Hedyotis  parvula — a,  Oahu 
15 — Hedyotis  parvula — ^b,  Oahu  15 — 
Hedyotis  parvula — c,  and  Oahu  15 — 
Hedyotis  parvula — d,  identified  in  the 
legal  descriptions  in  paragraph  (i)  of  this 
section,  constitute  critical  habitat  for 
Hedyotis  parvula  on  Oahu.  Within  these 
units,  the  currently  knovra  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Cliff  faces  or  their  bases,  rock 
outcrops,  or  ledges  in  mesic  habitat  and 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Bidens 
sp.,  Carex  sp.,  Chamaesyce  sp., 
Dodonaea  viscosa,  Emgrostis  sp., 
Metrosidems  polymorpha,  Metrosideros 
tremuloides,  Plectmnthus  parviflorus, 
Psydrax  odomta,  or  Rumex  sp.;  and 

(ii)  Elevations  between  427  and  1,165 
m  (1,401  and  3,821  ft). 

Family  Rutaceae:  Melicope  lydgatei 
(alani) 

Oahu  20 — Melicope  lydgatei — a, 
identified  in  the  legal  description  in 
paragraph  (i)  of  this  section,  constitutes 
critical  habitat  for  Melicope  lydgatei  on 
Oahu.  Within  this  unit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to,  the  habitat  components 
provided  by: 

(i)  Ridges  in  mesic  or  wet  forests 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Acacia 
koa,  Bobea  elatior,  Dicranopteris 
linearis,  Metrosideros  polymorpha, 
Psychotria  sp.,  or  Syzygium 
sandwicensis;  and 

(ii)  Elevations  between  101  and  671  m 
(331  and  2,201  ft). 

Family  Rutaceae:  Melicope  pallida 
(alani) 

Oahu  4 — Melicope  pallida— a,  Oahu 
15 — Melicope  pallida — ^b,  Oahu  15 — 
Melicope  pallida— c,  Oahu  15 — 
Melicope  pallida — d,  and  Oahu  15 — 
Melicope  pallida — e,  identified  in  the 
legal  descriptions  in  paragraph  (i)  of  this 
section,  constitute  critical  habitat  for 
Melicope  pallida  on  Oahu.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Steep  rock  faces  in  lowland  dry  or 
mesic  forests  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Abutilon  sandwicense,  Acacia 
koa,  Alyxia  oliviformis,  Bobea  elatior, 
Cibotium  sp.,  Dryopteris  sp.. 
Metrosideros  polymorpha,  Piptiirus 
albidus,  Psychotria  mariniana. 


Sapindus  oahuensis,  Syzygium 
sandwicensis,  Tetmplasandm  sp., 
Wikstroemia  oahuensis,  or  Xylosma 
hawaiiense;  and 

(ii)  Elevations  between  234  to  841  m 
(768  to  2,758  ft). 

Family  Rutaceae:  Melicope  taint- 
johnii  (alani) 

Oahu  15 — Melicope  saint-johnii — a 
and  Oahu  15 — Melicope  saint-johnii — b, 
identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  constitute 
critical  habitat  for  Melicope  saint-johnii 
on  Oahu.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Ridges  or  gulch  bottoms  in  mesic 
forest  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Alyxia  oliviformis,  Artemisia 
australis,  Bidens  torta,  Carex 
wahuensis,  Coprosma  longjfolia, 
Emgrostis  sp.,  Hedyotis 
sehlechtendahliana,  Labordia  kaalae, 
Lysimachia  hillebrandii,  Metrosideros 
polymorpha,  Panicum  beechyi, 
Pittosporum  sp.,  Pipturus  albidus, 
Pleomele  halapepe,  Psychotria 
hathewayi,  or  Rumex  albescens;  and 

(ii)  Elevations  between  494  and  943  m 
(1,620  and  3,093  ft). 

Family  Sapindaceae:  Aleetryon 
macrococcus  (mahoe) 

Oahu  4 — Aleetryon  macrococcus — a 
and  Oahu  15 — Aleetryon  macrococcus — 
b,  identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  constitute 
critical  habitat  for  Aleetryon 
macrococcus  on  Oahu.  Within  th^se 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Slopes,  ridges,  or  gulches  within 
mesic  lowland  forests  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Alyxia  oliviformis, 
Antidesma  platyphyllum,  Canavalia  sp., 
Charpentiera  sp.,  Claoxylon 
sandwicense,  Diospyros  hillebmndii, 
Diospyros  sandwicensis,  Diplazium 
sandwichianum,  Elaeocarpus  bifidus, 
Hibiscus  amottianus,  Metrosideros 
polymorpha,  Myrsine  lanaiensis, 
Neraudia  sp>,  Nestegis  sandwicensis, 
Pipturus  albidus,  Pisonia  sandwicensis, 
Pisonia  umbellifera,  Pouteria 
sandwicensis,  Psychotria  hathewayi, 
Psydrax  odomta,  Streblus pendulinus, 
or  xylosma  sp.;  and 

(ii)  Elevations  between  476  and  820  m 
(1.561  and  2.690  ft). 


Family  Solanaceae:  Solanum 
sandwicense  (aiakeaakua,  popolo) 

Oahu  4 — Solanum  sandwicense — a, 
Oahu  15 — Solanum  sandwicense — b, 
and  Oahu  15 — Solanum  sandwicense — 
c,  identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  constitute 
critical  habitat  for  Solanum 
sandwicense  on  Oahu.  Within  these 
imits,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Talus  slopes  or  streambeds  in 
open,  sunny  areas  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Pisonia  sp.  or  Psychotria 
sp.;  and 

(ii)  Elevations  between  471  and  1,006 
m  (1,545  and  3,300  ft). 

Family  Urticaceae:  Neraudia 
angulata  (NCN) 

(i)  Oahu  3 — Nemudia  angulata — a, 
Oahu  4 — Neraudia  angulata — b,  Oahu 
4 — Nemudia  angulata — c,  Oahu  4 — 
Nemudia  angulata — d,  Oahu  4 — 
Nemudia  angulata— e,  and  Oahu  15 — 
Nemudia  angulata — f,  identified  in  the 
legal  descriptions  in  paragraph  (i)  of  this 
section,  constitute  critical  habitat  for 
Nemudia  angulata  var.  angulata  on 
Oahu.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to,  the  habitat  components 
provided  by: 

(A)  Slopes,  ledges,  or  gulches  in    ' 
lowland  mesic  or  drj'  forest  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Artemisia  austmlis, 
Bidens  sp.,  Carex  meyenii,  Diospyros 
sp.,  Dodonaea  viscosa.  Hibiscus  sp., 
Nestegis  sandwicensis,  Pisonia 
sandwicensis,  Psydmx  odomta,  or  Sida 
fallax;  and 

(B)  Elevations  between  134  and  881  m 
(440  and  2,890  ft). 

(ii)  Oahu  3 — Nemudia  angulata — a. 
Oahu  4 — Nemudia  angulata — b,  Oahu 
4 — Neraudia  angulata — c.  Oahu  4 — 
Neraudia  angulata — d,  Oahu  4 — 
Nemudia  angulata — e.  and  Oahu  15 — 
Nemudia  angulata — f.  identified  in  the 
legal  descriptions  in  paragraph  (i)  of  this 
section,  constitute  critical  habitat  for 
Nemudia  angulata  var.  dentata  on 
Oahu.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to,  the  habitat  components 
provided  by: 

(A)  Cliffs,  rock  embankments, 
gulches,  or  slopes  in  mesic  or  dry  forests 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Alyxia 
oliviformis,  Antidesma  pulvinatum, 
Artemisia  austmlis,  Bidens  torta. 
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Canavalia  sp.,  Carex  sp.,  Charpentiera 
sp.,  Diospyms  hillebrandii,  Diospyros 
sandwicensis,  Dodonaea  viscosa, 
Eragrostis  sp.,  Hibiscus  sp., 
Metmsideros  polymorpha,  Myrsine 
lanaiensis,  Nestegis  sandwicensis, 
Pisonia  sp.,  Psydrax  odorata,  Rauvolfia 
sandwicensis.  Sapindus  oahuensis,  Sida 
fallax,  or  Streblus  pendulinus;  and 

(B)  Elevations  between  134  and  881  m 
(440  and  2,890  ft). 

Family  Urticaceae:  Urera  ktudae 
(opuhe) 

Oahu  4 — Urera  kaalae — a,  Oahu  4 — 
Urera  kaalae — b,  Oahu  15 — Urera 
kaalae — c.  Oahu  15 — Urera  kaalae — d. 
Oahu  15 — Urera  kaalae — e,  and  Oahu 
15 — Urera  kaalae — f,  identified  in  the 
legal  descriptions  in  paragraph  (i)  of  this 
section,  constitute  critical  habitat  for 
Urera  kaalae  on  Oahu.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Slopes  or  gulches  in  diverse  mesic 
forest  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Alyxia  oliviformis,  Antidesma 
platypbyllum,  Asplenium  kaulfusii, 
Athyrium  sp..  Canavalia  sp., 
Chamaesyce  sp..  Charpentiera  sp., 
Claoxylon  sandwicense,  Diospyros 
hillebrandii,  Doryopteris  sp.,  Freycinetia 
arborea,  Hedyotis  acuminata.  Hibiscus 
sp.,  Nestegis  sandwicensis,  Pipturus 
albidus,  Pleomele  sp..  Pouteria 
sandwicensis,  Psychotria  sp..  Senna 
gaudichaudii,  Streblus  pendulinus, 
Urera  glabra,  or  Xylosma  hawaiiense; 
and 

(ii)  Elevations  between  439  and  995  m 
(1.440  and  3.264  ft). 

Family  Violaceae:  I»odendrion 
laurifoliutn  (aupaka) 

Oahu  4 — Isodendrion  laurifoliutn — a. 
Oahu  4 — Isodendrion  laurifolium — b. 
and  Oahu  35 — Isodendrion 
laurifolium — c,  identified  in  the  legal 
descriptions  in  paragraph  (i)  of  this 
section,  constitute  critical  habitat  for 
Isodendrion  laurifolium  on  Oahu. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Gulch  slopes,  ravines,  or  ridges  in 
diverse  mesic  or  dry  forest  dominated 
by  Metrosideros  polymorpha.  Acacia 
koa,  Eugenia  reinwardtiana,  or 
Diospyros  sandwicensis  and  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Alyxia  oliviformis, 
Antidesma  platypbyllum,  Antidesma 
pulvinatum,  Carex  wahuensis, 
Charpentiera  tomentosa,  Doodia  sp., 
Dryopteris  unidentata,  Hedyotis 


tennihalis.  Hibiscus  amottianus, 
Nestegis  sandwicensis,  Pisonia  sp., 
Pouteria  sandwicensis,  Psydrax  odorata, 
Rauvolfia  sandwicensis,  Sapindus  sp., 
Smilax  melastomifolia,  or  Xylosma 
hawaiiense;  and 

(ii)  Elevations  between  180  and  959  m 
(590  and  3,146  ft). 

Family  Violaceae:  Itodendrion 
longifolium  (aupaka) 

Oahu  4 — Isodendrion  longifolium — a 
and  Oahu  20 — Isodendrion 
longifolium — b,  identified  in  the  legal 
descriptions  in  paragraph  (i)  of  this 
section,  constitute  critical  habitat  for 
Isodendrion  longifolium  on  Oahu. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to. 
the  habitat  components  provided  by: 

(i)  Steep  slopes  or  stream  banks  in 
mixed  mesic  or  lowland  wet 
Metrosideros  polymorpha-Dicranopteris 
linearis  forest  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Acacia  koa,  Alyxia  oliviformis, 
Antidesma  sp.,  Bobea  brevipes,  Carex 
sp..  Cyanea  sp.,  Cyrtandra  sp.,  Hedyotis 
terminalis,  Isachne  pollens,  Melicope 
sp..  Peperomia  sp..  Perrottetia 
sandwicensis,  Pittosporum  sp.,  Pouteria 
sandwicensis,  Psydrax  odorata, 
Psychotria  sp.,  Selaginella  arbuscula,  or 
Syzygium  sandwicensis;  and 

(ii)  Elevations  between  316  and  880  m 
(1,036  and  2,886  ft). 

Family  Violaceae:  lattdendrion 
pyrifolium  (wahine  noho  kula) 

Oahu  5 — Isodendrion  pyrifolium — a, 
Oahu  16 — Isodendrion  pyrifolium — b, 
and  Oahu  17 — Isodendrion  pyrifolium — 
c,  identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  constitute 
critical  habitat  for  Isodendrion 
pyrifolium  on  Oahu.  Within  these  units, 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to.  the 
habitat  components  provided  by  bare 
rocky  hills  or  wooded  ravines  in  dry 
shrublands  from  37  to  692  m  (121  to 
2.270  ft). 

Family  Violaceae:  Viola 
chamisaoniana  ssp.  chamiaaoniana 
(pamakani) 

Oahu  4 — Viola  chamissoniana  ssp. 
chamissoniana — a.  Oahu  4 — Viola 
chamissoniana  ssp.  chamissordana — b, 
Oahu  4 — Viola  chamissoniana  ssp. 
chamissoniana— c,  Oahu  10 — Viola 
chamissoniana  ssp.  chamissoniana — d, 
Oahu  15 — Viola  chamissoniana  ssp. 
chamissoniana— e,  and  Oahu  15 — Viola 
chamissoniana  ssp.  chamissoniana — f, 
identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  constitute 


critical  habitat  for  Viola  chamissoniana 
ssp.  chamissoniana  on  Oahu.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Dry  cliffs,  rocky  ledges,  or  steep 
slopes  in  mesic  shrubland  or  cliff 
vegetation  and  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Artemisia  australis,  Bidens 
torta,  Carex  meyenii,  Chamaesyce  sp., 
Dodonaea  viscosa,  Dubautia  sp., 
Eragrostis  sp..  Leptecophylla 
tameiameiae,  Melanthera  tenuis, 
Metrosideros  polymorpha,  Peperomia 
sp..  Rumex  sp..  Schiedea  sp..  or  Sida 
fallax:  and 

(ii)  Elevations  between  468  and  1,149 
m  (1,535  and  3.769  ft). 

Family  Violaceae:  Viola  oahuensis 

(NCN) 

Oahu  20 — Viola  oahuensis — a  and 
Oahu  35 — Viola  oahuensis — b. 
identified  in  the  legal  descriptions  in 
paragraph  (i)  of  this  section,  constitute 
critical  habitat  for  Viola  oahuensis  on 
Oahu.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to,  the  habitat  components 
provided  by: 

(i)  Exposed,  windswept  ridges  of 
moderate  to  steep  slope  in  wet 
Metrosideros  polymorpha-Dicranopteris 
linearis  shrublands  or  Metrosideros 
polymorpha  mixed  montane  bogs  in  the 
cloud  zone  and  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Antidesma  sp.,  Bidens 
macrocarpa,  Broussaisia  arguta, 
Cibotium  sp.,  Dubautia  laxa,  Hedyotis 
terminalis,  Labordia  sp.,  Machaerina 
sp.,  Melicope  sp.,  Sadleria  sp.. 
Syzygium  sandwicensis,  Vaccinium  sp.. 
or  Wikstroemia  sp.;  and 

(ii)  Elevations  between  415  and  959  m 
(1.361  and  3.146  ft). 

(2)  Ferns  and  allies. 

Family  Adiantaceae:  Pteris  lidgtiiei 

(NCN) 

Oahu  20 — Pteris  lidgatei — a,  Oahu 
20 — Pteris  lidgatei— b,  and  Oahu  20 — 
Pteris  lidgatei — c,  identified  in  the  legal 
descriptions  in  paragraph  (i)  of  this 
section,  constitute  critical  habitat  for 
Pteris  lidgatei  on  Oahu.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Steep  stream  banks  or  clifre  in  wet 
Metrosideros  polymorpha-Dicranopteris 
linearis  forest  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Asplenium  sp.,  Broussaisia 
arguta,  Cibotium  chamissoi,  Cyrtandra 
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sp.,  Dicranopteris  linearis, 
Diplopterygium  pinnatum,  Doodia 
lyonii,  Dryopteris  sandwicensis, 
Elaphoglossum  crassifolium,  Isachne 
pollens,  Machaerina  angustifolia, 
Sadleria  sp.,  Sadleria  squarrosa, 
Selaginella  arbuscula,  or  Sphenomeas 
chinensis;  and 

(ii)  Elevations  between  75  and  867  m 
(246  and  2,844  ft). 

Family  Aspleniaceae:  Ctenitis 
squamigera  (pauoa) 

Oahu  4 — Ctenitis  squamigera — a, 
identified  in  the  legal  description  in 
paragraph  (i)  of  this  section,  constitutes 
critical  habitat  for  Ctenitis  squamigera 
on  Oahu.  Within  this  unit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to.  the  habitat  components 
provided  by: 

(i)  Gentle  to  steep  slopes  in 
Metrosideros  polymorpha-Diospyros 
sandwicensis  mesic  forest  or  diverse 
mesic  forest  and  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Alyxia  oliviformis,  Carex 
meyenii,  Diospyros  hillebrandii, 
Dodonaea  viscosa,  Doodia  kunthiana, 
Dryopteris  unidentata,  Freycinetia 
arborea.  Hibiscus  sp.,  Myrsine  sp., 
Nestegis  sandwicensis,  Pisonia  sp.. 
Pouteria  sandwicensis,  Psychotria  sp., 
Psydrax  odorata,  or  Xylosma  sp.;  and 

(ii)  Elevations  between  413  to  923  m 
(1.355  to  3.027  ft). 

Family  Aspleniaceae:  Diellia  ereeta 
(asplenium-leaved  diellia) 

Oahu  35 — Diellia  ereeta — a.  identified 
in  the  legal  description  in  paragraph  (i) 
of  this  section,  constitutes  critical 
habitat  for  Diellia  ereeta  on  Oahu. 
Within  this  unit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Moderate  to  steep  gulch  slopes  or 
sparsely  vegetated  rock  faces  in  mesic 
forest  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Coprosma  isp.,  Dodonaea 
viscosa,  Dryopteris  unidentata,  Myrsine 
sp.,  Psychotria  sp.,  Psydrax  odorata, 
Sapindus  oahuensis,  Syzygium 
sandwicensis,  or  Wikstroemia  sp.;  and 

(ii)  Elevations  between  1^0  and  550  m 
(492  and  1,804  ft). 

Family  Aspleniaceae:  Diellia  faleata 
(NCN) 

Oahu  4 — Diellia  faleata — a,  Oahu 
Diellia  faleata — b,  Oahu  15 — Diellia 
faleata — c,  and  Oahu  15 — Diellia 
faleata — d,  identified  in  the  legal 
descriptions  in  paragraph  (i)  of  this 
section,  constitute  critical  habitat  for 
Diellia  faleata  on  Oahu.  Within  these 


imits,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Deep  shade  of  open  understory  on 
ihoderate  to  moderately  steep  slopes 
and  gulch  bottoms  in  diverse  mesic 
forest  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Acacia  koa,  Alyxia  oliviformis, 
Antidesma  sp.,  Asplenium  kaulfussii, 
Carex  meyenii,  Charpentiera  sp., 
Claoxylon  sandwicense,  Coprosma 
foliosa,  Diospyros  hillebrandii, 
Diospyros  sandvncensis,  Diplazium 
sandwichianum,  Doodia  kunthiana, 
Dryopteris  unidentata,  Elaeoearpus 
bifidus,  Freycinetia  arborea,  Hedyotis 
terminalis.  Hibiscus  sp.,  Melicope  sp., 
Metrosideros  polymorpha,  Myrsine 
lanaiensis,  Nephrolepis  exaltata, 
Nestegis  sandwicensis,  Nothoeestrum 
sp.,  Pipturus  sp..  Pisonia  sandwicensis, 
Pouteria  sandwicensis,  Psychotria  sp.. 
Psydrax  odorata,  Sapindus  oahuensis, 
Selaginella  arbuscula,  Sophora 
ehrysophylla,  or  Xylosma  sp.;  and 

(ii)  Elevations  between  394  and  932  m 
(1,292  and  3,057  ft). 

Family  Aspleniaceae:  Diellia  unisora 

(NCN) 

Oahu  15 — Diellia  unisora — a. 
identified  in  the  legal  description  in 
paragraph  (i)  of  this  section,  constitutes 
critical  habitat  for  Diellia  unisora  on 
Oahu.  Within  this  unit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to,  the  habitat  components 
provided  by: 

(i)  Moderate  to  steep  slopes  or  gulch 
bottoms  in  deep  shade  or  open 
understory  in  mesic  forest  and 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Acacia 
koa,  Alyxia  oliviformis,  Antidesma  sp., 
~  Bidens  torta,  Carex  meyenii, 
Chamaesyce  multiformis,  Coprosma  sp., 
Dodonaea  viscosa,  Dryopteris 
unidentata,  Eragrostis  grandis,  Hedyotis 
sehlechteiidahliana,  Hedyotis 
terminalis,  Metrosideros  polymorpha, 
Myrsine  lessertiana,  Psychotria  sp., 
Rumex  sp.,  or  Selaginella  arbuscula: 
and 

(ii)  Elevations  between  489  and  943  m 
(1.604  and  3.093  ft). 

Family  Aspleniaceae:  Diplazium 
molokaiense  (NCN) 

Oahu  4 — Diplazium  molokaiense — a. 
identified  in  the  legal  description  in 
paragraph  (i)  of  this  section,  constitutes 
critical  habitat  for  Diplazium 
molokaiense  on  Oahu.  Within  this  unit, 
the  ciurrently  known  primary 
constituent  elements  of  critical  habitat 


include,  but  are  not  limited  to.  the 
habitat  components  provided  by: 

(i)  Steep  rocky  wooded  gulch  walls  in 
wet  forests;  and 

(ii)  Elevations  between  618  and  1,202 
m  (2.027  and  3.943  ft). 

Family  Grammitidaceae:  Adenophtmts 
periens  (pendent  kihi  fern) 

Oahu  20 — Adenophorus  periens — a. 
identified  in  the  legal  description  in 
paragraph  (i)  of  this  section,  constitutes 
critical  habitat  for  Adenophorus  periens 
on  Oahu.  Within  this  unit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to.  the  habitat  components 
provided  by: 

(i)  Trees  in  Metrosideros  polymorpha 
or  Metrosideros  rugosa  wet  forests 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Cheirodendron  spp.,  Cibotium  sp. 
Dicranopteris  linearis,  Hedyotis 
terminalis,  Machaerina  angustifolia,  or 
Syzygium  sandwicensis;  and 

(ii)  Elevations  between  309  to  867  m 
(1,014  to  2.844  ft). 

Family  Lycopodiaceae: 
Phlegmariurus  nutans  (wawaeiole) 

Oahu  20 — Phlegmariurus  nutans — a, 
identified  in  the  legal  description  in 
paragraph  (i)  of  this  section,  constitutes 
critical  habitat  for  Phlegmariurus  nutans 
on  Oahu.  Within  this  unit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to,  the  habitat  components 
provided  by: 

(i)  Tree  trunks,  open  ridges,  forested 
slopes,  or  cliffs  in  Metrosideros 
polymorpha  dominated  wet  forests, 
cliffs,  or  shrublands  or  mesic  forests  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Antidesma  platypbyllum,  Broussaisia 
arguta.  Cyrtandra  laxiflora. 
Dicranopteris  linearis,  Elaphoglossum 
sp.,  Hedyotis  terminalis.  Hibiscus  sp., 
Machaerina  angustifolia,  Psychotria 
mariniana,  Syzygium  sandwicensis,  or 
Wikstroemia  oahuensis;  and 

(ii)  Elevations  between  227  and  846  m 
(745  and  2.775). 

Family  Marsileaceae:  Marsilea  villosa 
(ihiihi) 

Oahu  13 — Marsilea  villosa — a,  Oahu 
14 — Marsilea  villosa — b,  Oahu  28 — 
Marsilea  villosa — c,  Oahu  29 — Marsilea 
villosa — d.  and  Oahu  36 — Marsilea 
villosa — e.  identified  in  the  legal 
description  in  paragraph  (i)  of  this 
section,  constitute  critical  habitat  for 
Marsilea  villosa  on  Oahu.  Within  these 
units,  the  currently  known  primary' 
constituent  elements  of  critical  habitat 


* 
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include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Cinder  craters,  vernal  pools 
surrounded  by  lowland  dry  forest 


vegetation,  mud  flats,  or  lowland 
grasslands  containing  Sida  fallax;  and 

(ii)  Elevations  between  1  and  89  m  (3 
and  292  ft). 


Dated:  April  30,  2003. 
Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

(FR  Doc.  03-11156  Filed  6-16-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  6,  7, 18, 19,  20,  22, 23, 
27,  33,  35,  and  36 

RiN  1219-AA87 

r 

Testing  and  Evaluation  by  Independent 
l^t)oratorie8  and  Non-MSIHA  Product 
Safety  Standards 

agency:  Mine  Safety  and  Health 

Administration  (MSHA),  Department  of 

Labor. 

ACTION:  Final  rule. 

summary:  This  final  rule  establishes 
alternate  requirements  for  testing  and 
evaluation  of  products  that  MSHA 
approves  for  use  in  gassy  underground 
mines.  It  is  being  published  in  response 
to  comments  received  as  the  result  of  a 
1994  proposed  rule  and  an  October  17, 
2002,  revised  proposed  rule  on  the  same 
subject.  It  allows  manufacturers  of 
certain  products,  who  seek  MSHA 
approval  under  Title  30  of  the  Code  of 
Federal  Regulations  (30  CFR).  the  option 
of  using  an  independent  laboratory  to 
perform,  in  whole  or  part,  the  necessary 
testing  and  evaluation  for  approval 
which  MSHA  would  normally  perform 
so  that  such  products  can  be  used  in 
gassy  mines  in  the  United  States. 
Testing  and  evaluation  as  used  in  this 
final  rule  means  testing,  evaluation,  or 
both.  This  final  rule  also  permits 
manufacturers  to  have  their  products 
approved  based  on  non-MSHA  product 
safety  standards.  This  will  occur  only 
after  MSHA  has  determined  that  such 
standards  are  equivalent  to  its 
applicable  product  approval 
requirements  or  can  be  modified  to 
provide  at  least  the  same  degree  of 
protection  as  those  MSHA  requirements. 
The  final  rule  should  increase  the 
availability  of  a  wider  variety  of  mining 
products  having  enhanced  safety 
features  by  reducing  costs  and 
broadening  the  market  for  mining 
equipment. 

EFFECTIVE  DATE:  This  regulation  is 
effective  August  18.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  W.  Nichols.  Jr.,  Director,  Office 
of  Standards,  Regulations,  and 
Variances.  MSHA,  1100  Wilson 
Boulevard,  Room  2352,  Arlington, 
Virginia  22209-3939.  Mr.  Nichols  can 
be  reached  at  nichols-maTvin@insha.gov 
(Internet  e-mail),  202-693-9440  (voice), 
or  202-693-9441  (fax).  You  may  obtain 
copies  of  the  final  rule  in  alternative 
formats  by  calling  this  number.  The 
alternative  formats  available  are  either  a 
large  print  version  of  the  final  rule  or 


the  final  rule  in  an  electronic  file  on 
computer  disk.  The  final  rule  also  is 
available  on  the  Internet  at  http:// 
www.msha.gov/REGSINFO.HTM. 
SUPI>LEMENTARY  INFORMATION: 

I.  Background 

From  its  creation^by  Congress  in  1910, 
MSHA's  predecessor,  the  Bureau  of 
Mines,  U.S.  Department  of  the  Interior, 
was  responsible  for  the  testing  and 
evaluation  of  mining  products.  Under 
the  Federal  Mine  Safety  and  Health  Act 
of  1977  (Mine  Act),  MSHA  is 
responsible  for  prescribing  the  technical 
design,  construction,  and  the  test 
requirements  for  certain  products  used 
in  underground  mines,  and  for  testing 
and  evaluating  them  for  approval  based 
on  those  requirements.  These  technical 
requirements  are  set  forth  in  the 
Agency's  approval  regulations  in  30 
CFR  parts  7  through  36. 

MSHA's  approval  regulations  govern 
the  process  through  which 
manufacturers  may  obtain  MSHA 
approval,  certification,  acceptance  or 
evaluation  of  certain  products  for  use  in 
underground  mines.  Each  of  these 
separate  approval  actions  has  specific 
application  procedures  and  technical 
requirements  for  testing  and  evaluation. 
MSHA  currently  conducts  the  testing 
and  evaluation  of  products  for  a  fee  paid 
by  the  applicant.  Following  MSHA 
approval,  manufacturers  must  ensure 
that  the  product  continues  to  conform  to 
the  technical  requirements  tested, 
evaluated,  and  approved  by  MSHA. 

When  MSHA  receives  an  application 
for  approval  of  a  product  for  use  in 
underground  mines,  every  aspect  of  the 
documentation  package  is  reviewed  to 
determine  whether  the  product  meets 
the  technical  requirements  of  the 
applicable  provisions  of  30  CFR  parts  15 
through  36.  Each  drawing  and 
specification  in  the  package  is  cross- 
checked against  these  requirements  and, 
for  some  products,  samples  of  the 
product  or  parts  of  the  product  are 
disassembled  and  examined  by  MSHA 
for  conformity  with  the  drawings  and 
specifications.  After  MSHA  verifies  that 
an  applicant's  product  complies  with 
the  design  and  construction 
requirements,  MSHA  then  tests  the 
product  to  determine  whether  it 
performs  according  to  the  approval 
requirements,  unless  the  design  obviates 
the  need  for  testing.  If  the  product 
passes  the  tests  and  meets  all  MSHA 
requirements,  MSHA  issues  an  approval 
for  the  product. 

Once  MSHA  has  approved  a  product, 
the  manufacturer  is  authorized  to  place 
an  MSHA  approval  marking  on  the 
product  that  identifies  it  as  approved  for 
use  in  underground  mines.  Use  of  the 


MSHA  marking  obligates  the 
manufacturer  to  maintain  the  quality  of 
the  product  as  approved.  The  MSHA 
marking  indicates  to  the  mining 
community  that  the  product  has  been 
manufactured  according  to  the  drawings 
and  specifications  upon  which  the 
approval  was  based.  Any  proposed 
change  to  an  approved  product  that 
causes  it  to  differ  from  the  design  or 
construction  described  in  the  original 
documentation  approved  by  MSHA 
must  be  submitted  to  the  Agency  for 
approval  prior  to  implementation  of  the 
change.  If  MSHA  approves  the  change, 
the  Agency  issues  an  extension  of 
approval  or  a  notice  of  acceptance  of  the 
modified  product  to  the  manufacturer. 

In  the  mid-1980s,  the  Agency 
reviewed  its  product  approval  program 
to  determine  whether  it  could  be 
restructured  to  provide  improved  safety 
to  miners  without  increasing  cost  to  the 
applicant.  That  review  resulted  in  the 
promulgation  in  1988  of  30  CFR  part  7, 
Testing  by  Applicant  or  Third-Party, 
which  represented  MSHA's  first 
departure  from  its  role  of  front-end 
prototype  testing  of  products  for 
approval,  by  substituting  manufacturer 
or  third-party  testing  of  a  limited 
number  of  products  for  the  testing  that 
previously  had  been  conducted  by 
MSHA. 

The  objectives  of  the  program  were  to 
permit  MSHA  to  redirect  its  resources  to 
its  post-approval  product  audit 
functions,  as  well  as  to  the  review  of 
technological  improvements  in  mining 
products.  The  Agency's  shift  in 
emphasis  was  intended  to  enhance  the 
safety  of  products  in  mines  by  providing 
the  mining  community  a  greater 
assurance  that  approved  products  in 
mines  continue  to  be  manufactured  as 
approved,  by  detecting  any  problems  in 
manufactured  products  more  effectively, 
and  by  enabling  a  more  expeditious 
introduction  of  new  technology. 

Products  selected  as  suitable  for 
applicant  or  third-party  testing  under 
part  7  were  those  with  characteristics 
which  could  be  objectively  tested  in  a 
routine  and  readily  reproducible 
manner,  with  no  elements  of  subjective 
analysis.  Products  whose  testing  results 
depend  on  the  experience,  judgement, 
and  knowledge  of  the  personnel 
executing  the  tests,  such  as  testing  a 
complex  intrinsically  safe  circuit,  were 
not  included  in  the  part  7  program. 

Under  part  7,  all  product  testing  is 
conducted  according  to  MSHA-specified 
tests  and  procedures,  using  calibrated 
and  accurate  instruments.  Moreover,  the 
product  testing  is  subject  to  Agency 
observation.  Part  7  is  not  a  self- 
certification  program.  The  part  7 
concept  shifts  only  the  testing  of  certain 
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products  to  the  applicant  or  a  third 
party.  The  evaluation  of  the  test  results 
and  the  issuance  of  the  approval  remain 
the  responsibility  of  the  Agency.  This 
final  rule  will  not  affect  the  testing 
aspects  of  part  7.  Part  7,  unlike  the  other 
approval  parts,  will  continue  to  permit 
testing  by  the  applicant  or  by  third  party 
laboratories  that  are  not  necessarily 
independent  from  the  manufacturer. 
In  1993.  MSHA  initiated  a  further 
review  of  its  approval  and  certification 
activities,  including  its  part  7  applicant 
or  third-party  testing  program.  Based  on 
this  review,  the  Agency  reaffirmed  the  . 
objectives  of  the  part  7  concept  to 
increase  post-approval  product  audits 
and  direct  more  resources  to  evaluation 
of  safety  and  technological 
improvements  in  products  for  use 
underground.  However.  MSHA 
determined  that  while  the  part  7 
program  was  a  step  in  the  right 
direction,  the  limited  scope  of  that 
program  did  not  free  up  sufficient 
resources  to  allow  MSHA  to  fully 
redirect  its  efforts  to  meet  those 
objectives.  After  considering  how  best  to 
accomplish  those  goals,  the  Agency 
decided  to  initiate  rulemaking  to  modify 
MSHA's  approval  program  in  two  ways, 
which  it  did  in  1994.  Under  a  1994 
proposed  rule  titled  "Testing  and 
Evaluation  by  Nationally  Recognized 
Testing  Laboratories  and  Use  of 
Equivalent  Testing  and  Evaluation 
Requirements."  applicants  seeking 
MSHA  product  approval  would  have 
been  required  to  use  independent 
laboratories  recognized  by  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  under  its 
Nationally-Recognized  Testing 
Laboratories  (NRTL)  program  for  the 
required  testing  and  evaluation.  This 
would  have  been  in  place  of  MSHA 
testing  and  evaluation  of  products.  As 
with  tfie  part  7  program,  however. 
MSHA  would  have  continued  to  verify 
that  approval  requirements  were  met 
and  would  have  retained  full 
responsibility  for  issuing  the  product 
approval.  Thus,  the  1994  proposed  rule 
would  not  have  constituted  a  self- 
certification  program.  Second.  MSHA  or 
appropriately  recognized  independent 
laboratories  would  have  been  permitted, 
upon  an  applicant's  request,  to  test  and 
evaluate  a  product  for  approval  based 
on  approval  requirements  other  than  the 
Agency's,  as  long  as  those  requirements 
provided  an  equal  or  a  greater  degree  of 
protection.  This  would  have  allowed 
MSHA  to  approve  a  product  meeting  the 
International  Electrotechnical 
Commission's  (lEC)  approval  standards, 
or  some  other  apptaval  requirements 
different  from  those  specified  in 


MSHA's  regulations,  provided  that 
MSHA  first  had  determined  that  those 
requirements  were  equivalent  or  could 
be  modified  to  provide  protection 
equivalent  to  that  afforded  by  products 
tested  and  evaluated  according  to 
MSHA  approval  requirements.  In  this 
way.  the  Agency  could  have  taken 
advantage  of  revisions  to  product  safety 
standards  developed  by  other  countries 
or  standards  development  organizations 
to  address  technological  advances  or 
improvements  in  product  safety.  Such 
an  approach  Would  have  permitted  the 
introduction  of  a  wider  variety  of 
improved  products  into  U.S.  mines 
more  quickly  than  if  the  Agency  had  to 
undertake  rulemaking  to  address  each 
technological  advancement  or 
improvement  in  product  safety, 
capability,  and  performance. 

A  notice  of  proposed  rulemaking 
(NPRM)  for  a  new  part  6  was  published 
on  November  30, 1994  (59  FR  61376). 
The  NPRM  comment  period  was 
extended  to  February  21 .  1995  (60  FR 
8209).  A  Public  Hearing  Notice  was 
published  on  October  10.  1995  (60  FR 
52640).  scheduling  a  pubUc  hearing  for 
November  15. 1995.  That  hearing  was 
rescheduled  to  April  30. 1996.  (61  FR 
15743).  The  post-hearing  comment 
period  ended  on  May  31.  1996.  (61  FR 
15743).  The  1996  proposed  rule  was  not 
published  as  a  final  rule. 

MSHA  introduced  a  revised  proposed 
rule  in  the  Federal  Register  on  October 
17.  2002.  This  revised  proposed  rule 
offered  applicants  for  MSHA  product 
approval  alternate  requirements  for 
testing  and  evaluation  of  products  that 
MSHA  approves  for  use  in  gassy 
undergroimd  mines.  Based  on 
comments  from  the  public  to  the  1994 
proposed  rule,  the  revised  proposed  rule 
provided  a  number  of  revisions  to  the 
original  proposed  rule.  The  major 
changes  in  the  revised  proposed  rule  are 
outlined  below. 

First,  the  revised  proposal  would  be 
voluntary.  Manufactiirers  could  choose 
to  use  independent  laboratories  to 
perform  all  or  part  of  the  testing  .and 
evaluation  necessary  for  approval,  or 
could  elect  to  have  MSHA  perform  the 
necessary  testing  and  evaluation. 
Second,  applicants  would  not  have  to 
use  only  independent  laboratories  that 
were  National  Recognized  Testing 
Laboratories  under  OSHA's  program, 
but  could  choose  an  independent 
laboratory  recognized  by  other 
laboratory  accreditation  programs,  such 
as  that  of  the  American  National 
Standards  Institute  (ANSI)  or  the 
International  Electrotechnical 
Commission  (lEC).  Third,  only  MSHA 
would  conduct  required  post-approval 
product  audits.  Audits  conducted  by 


independent  laboratories  would  not  be 
required  under  the  revised  proposal. 
Fourth,  only  the  MSHA  mark  would  be 
required  on  MSHA-approved  products, 
not  both  the  MSHA  and  independent 
laboratory  mark.  Finally,  the  revised 
proposal  would  allow  public  input  into 
the  process  of  making  equivalency 
determinations  of  non-MSHA  product 
safety  standards.  MSHA  would  notify 
the  public  through  publication  in  the 
Federal  Register  of  MSHA's  intent  to 
review  a  particular  non-MSHA  standard 
for  equivalency  and  provide  an 
opportunity  for  public  input  on  that 
issue. 

However,  like  part  7,  under  both  the 
1994  proposed  rule  and  the  revised 
proposed  rule,  the  review  of  any  testing 
and  evaluation  performed  by  an 
independent  laboratory  and  the 
issuance  of  the  MSHA  product  approval 
would  still  remain  the  full 
responsibility  of  MSHA's  Approval  and 
Certification  Center. 

MSHA  requested  conunents  from  the 
public  (67  FR  64196).  MSHA  received 
two  general  comments  regarding  this 
revised  proposed  rule.  The  public 
comment  period  closed  on  December 
31,  2002.  MSHA  held  two  public 
hearings.  One  was  on  January  7,  2003. 
in  Denver,  Colorado.  The  other  hearing 
was  held  on  January  9.  2003.  in 
Washington,  Pennsylvania.  No 
comments  or  statements  regarding  the 
revised  proposal  were  provided  by  any 
party  at  either  of  the  public  hearings. 
The  post-hearing  comment  period 
closed  on  Februar\'  10,  2003. 

n.  Discussion  of  Final  Rule 

A.  Introduction 

Under  this  final  rule,  manufacturers 
seeking  MSHA  approval  could  choose  to 
have  their  products  tested  and  evaluated 
either  by  an  independent  laboratory  or 
by  MSHA.  MSHA  will  be  able  to  accept 
the  independent  laboratory's  test  and 
evaluation  results  in  lieu  of  performing 
its  own. 

This  final  rule  recognizes  the 
industry's  need  tp  expedite  the  transfer 

of  technology  into  the  mining  

environment.  This  transfer  should 
improve  the  health  and  safety  of  miners. 
The  alternate  program  in  this  final  rule 
will  permit  a  manufacturer  who  has  had 
a  product  tested  and  evaluated  by  an 
independent  laboratory  to  submit  the 
test  reports  and  technical  information  to 
MSHA  to  obtain  MSHA  approval  for  the 
product. 

MSHA  is  aware  of  certain  instruments 
that  are  currently  listed  (approved)  by 
independent  laboratories  for  use  in 
hazardous  gas  and  dust  atmospheres 
that  may  also  be  suitable  for  use  in  the 
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mine  environment.  These  instruments 
include:  Portable  methane  detectors,  air 
sampling  pumps,  oxygen  deficiency 
meters,  air  velocity  meters,  carbon 
monoxide  detectors,  hydrogen  sulfide 
detectors,  powered  respirators  and 
accessories,  toxic  gas  detectors,  portable 
two-way  radios,  laser  surveying 
instruments,  mine  rescue 
communications  systems,  photometers, 
temperature  sensing  devices,  personal 
audible  and  visual  alarms,  heat 
detection  systems,  voice  amplifiers, 
position  sensing  devices,  tape  recorders, 
pressure  sensing  devices,  data  recording 
instruments,  electrical  diagnostic  test 
instruments,  sound  level  meters,  sound 
level  calibrators,  audio  dosimeters,  and 
cable  fault  detectors. 

MSHA  has  issued  approvals  for  a 
number  of  instruments  that  were 
already  listed  (approved)  by  an 
independent  laboratory  at  the  time  of 
application  for  MSHA  approval. 
Examples  of  some  of  these  instruments 
aft:  Motorola  MT2000  and  HTlOOO 
Hand-held  Radios;  MSA  Microgard 
Portable  Alarm  for  warning  of  low  levels 
of  oxygen  and  high  levels  of  methane; 
MSA  Escort  Elf  Portable  Pump  for 
sampling  of  the  mine  atmosphere  for 
dust;  MSA  Passport  and  Mini  Series 
Personal  Alarms  for  warning  of  high 
levels  of  toxic  and  combustible  gases; 
Industrial  Scientific  Corporation  Model 
SP402  Sampling  Pump  for  remote 
monitoring  of  oxygen,  toxic  and 
combustible  gases;  and  Industrial 
Scientific  Corporation  Model  TMX410 
Four-Gas  Monitor  for  monitoring  and 
warning  of  high  levels  of  toxic  and 
combustible  gases  and  low  levels  of 
oxygen. 

MSHA  recognizes  that  there  are  many 
more  products,  including  instruments, 
motors,  explosion-proof  enclosures, 
conveyor  belts  and  hydraulic  fluids,  that 
are  listed  by  independent  laboratories 
that  have  not  been  submitted  for  MSHA 
approval.  Thesfe  products,  used  in  other 
industries,  can  offer  safety-related 
benefits  to  the  mining  industry  and  are 
considered  potential  candidates  for  the 
program  that  is  created  by  this  rule.  By 
permitting  acceptance  of  independent 
laboratory  test  and  evaluation  results, 
MSHA  believes  that  some  of  these 
product  manufacturers  will  be 
encouraged  to  submit  their  products  for 
MSHA  approval. 

MSHA  is  also  awiu-e  that  many 
instruments  and  products  have  been 
listed  (approved)  by  independent 
laboratories  to  Underwriter's 
Laboratories  (UL)  and  Factory  Mutual 
(FM)  intrinsic  safety  standards  for  use  in 
Class  I  (explosive  gas-air  mixtures)  and 
Class  II  (explosive  dust-air  mixtures) 
atmospheres.  Many  of  the  same  tests 


and  design  requirements  that  MSHA 
uses  under  its  intrinsic  safety 
regulations  are  also  used  in  the  UL  and 
FM  standards.  Under  this  final  rule, 
applicants  seeking  MSHA  approval  of 
instruments  or  other  products  for 
intrinsic  safety  purposes  could  submit 
the  results  of  any  independent 
laboratory's  testing  and  evaluation  for 
intrinsic  safety  to  MSHA  as  part  of  their 
applications.  If,  after  review,  MSHA 
determined  that  the  testing  already 
conducted  was  performed  properly, 
MSHA  could  accept  the  test  results  and 
will  not  have  to  repeat  testing  in  cases 
where  the  tests  were  the  same.  This  will 
reduce  costs  and  the  time  spent  by 
manufacturers  to  obtain  MSHA 
approval.  If  the  review  raised  questions 
or  concerns  about  the  validity  of  test 
and  evaluations  submitted.  MSHA  will 
need  to  perform  repeat  testing.  MSHA, 
of  course,  will  conduct  additional 
testing  4nd  evaluation  where  the  UL  and 
FM  intrinsic  safety  requirements  were 
not  the  same  as  MSHA's. 

Under  this  final  rule.  MSHA  will 
retain  its  testing  and  evaluation 
capabilities,  but  will  offer  applicants  the 
alternative  of  submitting  independent 
laboratory  test  and  evaluation  results  for 
MSHA  approval.  MSHA  will  have  the 
authority  to  accept  the  test  and 
evaluation  results  in  lieu  of  conducting 
its  own  tests  and  evaluations.  MSHA 
also  will  have  the  authority  to  conduct 
or  to  observe  any  additional  or  repeat 
test  and  evaluation  to  ensure 
compliance  with  the  MSHA 
requirements. 

This  final  rule  will  also  permit 
manufacturers  to  request  MSHA 
approval  based  on  non-MSHA  product 
safety  standards.  This  will  occur  only 
after  MSHA  has  determined  that  such 
standards  are  equivalent  to  its 
applicable  product  approval 
requirements  or  can  be  modified  to 
provide  at  least  the  same  degree  of 
protection  as  those  MSHA  requirements. 

No  approvals  will  be  issued  under 
pari  6.  Instead,  any  approval  issued 
based  on  part  6  provisions  will  continue 
to  be  approved  under  the  applicable 
product  approval  parts.  The  necessary 
conforming  language  to  those  other 
approval  parts  is  published  in  this 
Federal  Register  notice  of  final 
rulemaking. 

In  developing  this  final  rule,  MSHA 
has  made  every  effort  to  address  the 
comments  received  on  the  October  17, 
2002,  revised  proposal.  Two 
commenters  submitted  comments 
regarding  the  revised  proposed  rule. 

One  commenter  expressed  its  support 
for  the  revised  proposed  rule  indicating 
that  "*  *   *  the  Revised  Proposed  Rule 
contained  language  which  addressed  all 


of  our  concerns."  The  commenter  was 
in  agreement  with  allowing 
manufacturers  to  utilize  independent 
laboratory  testing  facilities  while 
maintaining  the  test  facility  at  MSHA.  It 
agreed  that  requiring  the  use  of  OSHA's 
Nationally  Recognized  Testing 
Laboratories  (NRTLs)  which  jnust 
conduct  semi-annual  audits  was 
unnecessary  since  MSHA  conducts  its 
own  audits.  The  commenter  was  also 
supportive  of  MSHA's  proposal  to 
approve  equipment  designed  to  non- 
MSHA  product  safety  standards, 
particularly  international  standards, 
once  MSHA  has  determined  that  they 
provide  at  least  the  same  degree  of 
protection,  in  their  original  or  modified 
form,  as  MSHA's  product  approval 
requirements.  The  commenter  indicated 
that  the  proposed  provision  on 
equivalency  would  assist  in  maintaining 
a  single  product  line  for  use  in  multiple 
countries.  This  commenter  also  urged 
MSHA  to  "pursue  working  toward 
harmonizing  with  the  world  in  regard  to 
globalized  standards,"  specifically 
suggesting  that  MSHA  join  the  lECEx 
scheme  that  permits  one  global  standard 
and  allows  member  countries  to  accept 
the  certification  issued  by  other  member 
countries. 

The  second  commenter  expressed  its 
concern  regarding  the  competency  of 
independent  laboratories  when 
compared  with  that  of  MSHA's  own 
testing  and  evaluation  capabilities.  It 
indicated  that  MSHA  and  its 
predecessors  have  almost  a  century  of 
experience  and  developed  knowledge 
regarding  the  evaluation  of  mining 
products.  The  commenter  recognized 
that  independent  laboratories  may  have 
the  appropriate  expertise  to  test  to 
MSHA  requirements,  but  asserted  that 
the  lack  of  mining-specific  knowledge 
would  reduce  the  industry's  confidence 
in  the  test  and  evaluation  results.  This 
commenter  was  further  concerned  about 
the  potential  for  "institutional  atrophy" 
that  could  occur  within  MSHA  with  the 
reduction  in  testing  and  evaluation 
experience.  The  commenter  expressed 
concern  with  a  potential  conflict  of 
interest  that  could  result  from  an 
independent  laboratory  being  hired  by  a 
manufacturer.  The  commenter 
expressed  similar  concerns  that  a 
laboratory  could  be  influenced  to  "gloss 
over  negative  aspects  of  a  mining 
product"  in  an  effort  to  keep  the      ' 
manufacturer  as  a  customer. 

MSHA  has  carefully  evaluated  the 
concern  expressed  about  accepting  third 
party  testing  results.  Under  this  final 
rule,  before  an  independent  laboratory's 
test  and  evaluation  results  will  be 
considered,  the  manufacturer  must 
provide  evidence  to  MSHA  that  the 
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laboratory  is  independent  from  outside 
influences  and  has  been  accredited  by  a 
laboratory  accrediting  organization  to 
test  to  the  particular  standard.  Test  and 
evaluation  results  from  an  outside 
laboratory  will  be  scrutinized  by  MSHA. 
The  results,  required  by  the  final  rule  to 
be  submitted  to  MSHA,  will  include  the 
complete  report  which  outlines  the 
conduct  of  each  test.  The  test  and 
evaluation  results  will  be  used  by 
MSHA  to  determine  compliance  with 
the  applicable  product  approval 
requirements  on  which  the  MSHA 
approval  is  based.  MSHA  will  have  the 
option  to  require  the  independent 
laboratory  to  repeat  or  conduct 
additional  tests  if  there  is  any  reason  to 
question  the  supplied  test  data.  MSHA 
will  also  have  the  option  of  performing 
the  repeat  or  additional  tests.  In  ' 
addition,  MSHA's  post-approvial 
product  audit  program  will  ensure  that 
approved  products  are  produced  in 
compliance  with  all  approval 
requirements. 

The  use  of  third  party  laboratories  in 
the  MSHA  approval  process  has  proven 
to  be  successful  under  30  CFR,  part  7, 
Testing  by  Applicant  or  Third  Party. 
This  regulation,  which  permits  an 
applicant  to  submit  their  own  test 
results  or  those  from  a  third  party,  has 
been  in  place  since  1988.  There  have 
been  notably  few  instances  of 
questionable  laboratory  test  results  of 
part  7  approved  products  in  more  than 
14  years  of  experience  with  the 
regulation.  The  few  cases  dealt  with  the 
laboratory's  lack  of  understanding  of  a 
particular  test  standard.  In  these  cases, 
MSHA's  oversight  resulted  in 
corrections  to  the  laboratory's  test 
process  and  the  issues  were  resolved 
prior  to  any  part  7  product  approval. 

For  the  reasons  stated  above,  MSHA 
has  no  reason  to  anticipate  problems 
with  competency  or  conflict  of  interest 
associated  with  independent  laboratory 
testing  and  evaluation. 

B.  Section-bySection  Discussion 

The  following  portion  of  the  preamble 
discusses  each  provision  of  the  final 
part  6  nde.  The  text  of  the  final  rule  is 
included  at  the  end  of  the  document. 

§6.1     Purpose  and  Effective  Date 

This  section  explains  that  the'' purpose 
of  this  final  rule  is  to  establish  an 
alternate  program  for  testing  and 
evaluation  of  products  MSHA  approves 
for  use  in  gassy  underground  mines.  It 
permits  manufacturers  of  certain 
products  who  seek  MSHA  approval  to 
use  an  independent  laboratory  to 
perform,  in  whole  or  in  part,  the 
necessary  testing  and  evaluation  for 
approval.  It  also  permits  manufacturers 


to  request  to  have  their  products 
approved  based  on  non-MSHA  product 
safety  standards  once  MSHA  has 
determined  that  the  non-MSHA  product 
safety  standards  are  equivalent  to 
MSHA's  applicable  product  approval 
requirements  or  can  be  modified  to 
provide  at  least  the  same  degree  of 
protection  as  MSHA's  requirements.  No 
comments  on  the  specific  language  in 
§6.1  were  received.  Therefore,  the  final 
IcUiguage  remains  unchanged  fi-om  the 
revised  proposed  rule. 

The  provisions  of  this  part  apply  to 
any  application  for  approval  or 
extension  of  approval  filed  under  30 
CFR  part  18,  19,  20,  22,  23,  27.  33,  35, 
or  36,  and  received  by  MSHA  after  the 
effective  date  of  this  rule.  It  will  become 
effective  60  days  eifter  publication  of  the 
final  rule  in  the  Federal  Register. 

§  6.2    Definitions 

This  section  of  the  final  rule  defines 
and  clarifies  the  key  terms  used  in  part 
6. 

Applicant.  This  term  is  used  to 
describe  an  individual  or  organization 
that  manufactures  or  controls  the 
assembly  of  a  product  and  that  applies 
to  MSHA  for  approval  of  that  product. 

Approval.  This  term  is  used  to 
describe  a  written  document  issued  by 
MSHA  which  states  that  a  product  has 
met  the  applicable  requirements  of  part 

18,  19,  20,  22,  23,  27,  33,  35,  or  36.  The 
definition  is  based  on  the  existing 
definitions  of  "approval"  in  the  parts 
specified  above.  It  is  expanded  to 
include  "certification"  and 
"acceptance"  because  these  terms  are 
also  used  to  denote  MSHA  approval. 

Approval  holder.  This  term  is  used  to 
describe  an  applicant  whose  application 
for  approval  of  a  product  under  part  18, 

19,  20,  22,  23,  27,  33,  35,  or  36  of  this 
chapter  has  been  approved  by  MSHA. 

Equivalent  non-MSHA  product  safety 
standard.  This  term  is  used  to  describe 
a  non-MSHA  product  safety  standard,  or 
group  of  standards,  that  is  determined 
by  MSHA  to  provide  at  least  the  same 
degree  of  protection  as  the  applicable 
MSHA  product  approval  requirements 
in  parts  18,  19,  20,  22,  23,  27,  33,  35, 
and  36,  or  which  in  modified  form, 
provide  at  least  the  same  degree  of 
protection. 

Independent  Laboratory.  This  term  is 
used  to  describe  a  laboratory  that:  (1) 
has  been  recognized  by  a  laboratory 
accrediting  organization  (e.g.,  OSHA 
NRTL,  American  National  Standards 
Institute  (ANSI),  International 
Electrotechnical  Commission  (lEC),  etc.) 
to  test  and  evaluate  products  to  a 
product  safety  standard,  and  (2)  is  free 
from  commercial,  financial,  and  other 


pressures  that  may  influence  the  results 
of  the  testing  and  evaluation  process. 

Post-approval  product  audit.  This 
term  applies  to  the  examination,  testing, 
or  both,  by  MSHA  of  approved  products 
selected  by  MSHA  to  determine  whether 
those  products  meet  the  applicable 
product  approval  requirements  and 
have  been  manufactured  as  approved. 

Product  safety  standard.  This  term  is 
used  to  describe  a  document,  or^roup 
of  documents,  that  specify  the 
requirements  for  the  testing  and 
evaluation  of  a  product  for  use  in 
explosive  gas  and  dust  atmospheres, 
and,  when  appropriate,  include 
documents  addressing  the  flammability 
properties  of  products. 

No  comments  on  the  specific  language 
of  the  proposed  definitions  in  §  6.2  were 
received.  Therefore,  the  language  in 
each  of  the  definitions  in  the  final  nrie 
remains  unchanged  from  the  revised  . 
proposed  rule. 

§6.10    Use  of  Independent  Laboratories 

Under  paragraph  (a)  of  this  section,  . 
manufacturers  who  seek  approval  of 
certain  products  will  be  permitted  to 
use  an  independent  laboratory  to 
perform,  in  whole  or  in  part,  the 
necessary  testing  and  evaluation  for 
MSHA  product  approval.  This  final  rule 
does  not  require  manufacturers  te  use 
independent  laboratories.  Instead,  it 
gives  manufacturers  the  option  of 
having  either  MSHA  or  an  independent 
laboratory  do  the  testing  and  evaluation. 

Also,  under  this  final  rule,  if 
independent  laboratories  are  used, 
applicants  need  to  submit,  as  part  of  the 
approval  application,  four  items  set  out 
in  paragraphs  (a)(1).  (2),  (3).  and  (4)  of 
§6.10.  They  include  written  evidence  of 
the  laboratory's  independence  and 
current  recognition  by  a  laboratory 
accrediting  organization;  a  complete 
technical  explanation  of  how  the 
product  complies  with  each 
requirement  in  the  applicable  MSHA 
product  approval  requirements; 
identification  of  components  or  features 
of  the  product  that  are  critical  to  the 
safety  of  the  product;  and  all 
documentation,  including  drawings  and 
specifications,  which  are  required  by 
the  applicable  approval  part  under  this 
chapter. 

The  Agency  determined  that  it  is 
essential  for  the  laboratories  performing 
testing  and  evaluation  to  be  recognized 
by  a  laboratory  accrediting  organization. 
These  organizations  determine  the 
qualifications  of  laboratories.  Several 
competent  laboratory  accrediting 
programs  exist  including,  but  not 
limited  to,  those  operated  by  OSHA;  the 
American  National  Standards  Institute 
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(ANSI);  and  the  International 
Electrotechnical  Commission  (lEC). 

The  Agency  believes  that  there  are 
two  essential  qualifications  that 
laboratories  must  meet  in  order  for 
MSHA  and  the  mining  community  to 
have  assurance  that  any  product,  tested 
and  evaluated  by  third  party 
laboratories,  is  safe  for  use  in  the  mining 
environment.  First.  MSHA  believes  that 
the  laboratory  must  be  independent  of 
commercial,  financial,  or  other 
pressures  that  could  influence  the 
results  of  the  testing  and  evaluation 
process.  Independence  of  the  testing 
laboratory  from  the  manufacturer  is 
essential,  under  this  part  6,  for  MSHA 
and  the  mining  public  to  have 
confidence  in  the  results  of  testing  and 
evaluation  conducted  outside  the 
Agency's  Approval  and  Certification 
Center.  Unlike  part  7,  independence  of 
the  faboratories  is  required  under  part  6 
due  to  the  subjective  nature  of  the  tests 
and  evaluations  performed,  and  often 
require  the  use  of  engineering 
judgement.  Second,  MSHA  needs  some 
evidence  that  the  laboratory  is 
c:ompetent  to  test  and  evaluate  to  a 
particular  product  safety  standard.  This 
final  rule  permits  MSHA  to  accept 
testing  and  evaluation  performed  by  an 
independent  laboratory  provided  that 
MSHA  receives  written  evidence  of  the 
laboratory's  independence  and  current 
recognition  by  a  laboratory  accrediting 
organization. 

MSHA  recognizes  that  some  foreign 
laboratories  meet  the  criteria  for 
independent  laboratories.  Therefore,  a 
manufacturer  could  choose  to  use  a 
foreign  laboratory  as  long  as  it  is  free 
from  commercial,  financial  and  other 
pressures  that  could  influence  the 
testing  and  evaluation  process  and  has 
been  accredited  by  a  recognized 
accrediting  organization  such  as  the  lEC 
to  perform  testing  and  evaluation  to 
MSHA's  requirements.  Guide  17025  of 
the  International  Organization  for 
Standardization  (ISO)/IEC  "General 
requirements  for  the  competence  of 
testing  and  calibration  laboratories"  and 
ISO/IEC  Guide  65  'General 
requirements  for  bodies  operating 
product  certification  systems"  are  the 
main  documents  used  both  nationally 
and  internationally  by  organizations 
which  accredit  laboratories.  Moreover, 
the  United  States  is  a  member  of  the 
World  Trade  Organization  (WTO).  The 
Technical  Barriers  to  Trade  Agreement 
applies  to  members  of  the  WTO  and 
requires  members  to  ensure  that 
technical  regulations  are  not  prepared, 
adopted,  or  applied  with  a  view  to  or 
with  the  effect  of  creating  unnecessary 
obstacles  to  international  trade.  This 
means  that,  under  the  agreement, 


standards  could  not  be  promulgated  that 
discriminate  between  foreign  and 
domestic  manufacturers  and 
laboratories. 

MSHA  emphasizes  that  it  will 
continue  to  test  and  evaluate  products  at 
the  manufacturers'  request.  It  also  needs 
to  retain  testing  and  evaluation 
capability  for  the  purposes  of  post- 
approval  product  audits,  accident  ' 
investigations,  and  for  purposes  of 
technical  assistance.  In  addition,  as 
discussed  later  in  §6.20  of  this  final 
rule.  MSHA  will  be  evaluating  other 
non-MSHA  product  safety  standards  to 
determine  equivalency,  increasing  its 
testing  and  evaluation  expertise. 

The  final  rule  allows  the  optional  use 
of  a  wide  network  of  independent 
laboratories,  eliminating  the  concern 
about  monopolies.  It  also  provides 
manufacturers  the  option  to  have  MSHA 
perform  some  or  all  of  the  testing  and 
evaluation  necessary  for  approval. 
MSHA  believes  that  assessing  other 
non-MSHA  product  safety  standards' 
equivalency  to  MSHA's  approval 
requirements  and  continuing  its 
responsibility  for  product  audits  will 
maintain  MSHA's  expertise  in  mine 
equipment  safety.  Under  this  final  rule, 
the  Agency  will  continue  to  be  involved 
in  direct  product  testing  and  evaluation 
if  manufacturers  choose  to  submit  their 
products  to  MSHA  for  testing  luid 
evaluation.  No  comments  on  the 
specific  language  in  §6.10(a]  were 
received.  Therefore,  the  final  language 
remains  unchanged  from  the  revised 
proposed  rule. 

Paragraph  (b)  of  this  section  requires 
that  product  testing  and  evaluation 
performed  by  independent  laboratories 
for  purposes  of  MSHA  approval  comply 
with  MSHA  product  approval 
requirements.  The  final  rule  does  not 
permit  an  independent  laboratory  to 
change  a  testing  standard  or  any 
elements  incorporated  into  the  standard. 
This  is  due  to  the  critical  nature  of  the 
testing  and  evaluation  of  products  to  be 
used  in  a  potentially  hazardous 
underground  mining  environment.  No 
comments  on  the  specific  language  in 
§6. 10(b)  were  received.  Therefore,  the 
final  language  remains  unchanged  fit)m 
the  revised  proposed  rule. 

Paragraph  (c)  of  this  section  requires 
product  testing  to  be  conducted  or 
witnessed  by  the  independent 
laboratory's  personnel.  No  comments  on 
the  specific  language  in  §  6.10(c)  were 
received.  Therefore,  the  final  language 
remains  unchanged  from  the  revised 
proposed  rule. 

LJnder  paragraph  (d)  of  this  section, 
MSHA  will  notify  applicants,  after  the 
review  of  information  required  under 
paragraph  (a),  if  additional  information 


and  testing  will  be  required.  The 
applicant  will  be  required  to  provide  the 
information.  The  applicant  will  have  to 
supply  any  additional  components 
necessary  for  testing  and  evaluation. 
Without  a  complete  application,  MSHA 
will  be  unable  to  initiate  the  technical 
review  of  the  product. 

After  determining  that  an  application 
package  is  complete,  MSHA  will  initiate 
a  technical  review  to  ensure  that  the 
independent  laboratory's  testing  and 
evaluation  results  were  both  reasonable 
and  appropriate  for  the  particular 
product.  If  the  technical  review  of  the 
package  indicates  deficiencies  resulting 
from  inadequate  data,  illogical  or 
unreasonable  testing  or  evaluation 
results,  or  the  omission  of  required 
information,  the  applicant  will  be 
notified  of  the  discrepancy  and  given  a 
reasonable  period  of  time  to  provide  the 
needed  information  and  correct  the 
apparent  deficiency.  If  MSHA 
determines  that  additional  or  repeat 
testing  is  required,  the  applicant  will 
have  to  arrange  for  any  additional  or 
repeat  tests  and  notify  MSHA  of  the 
location,  date  and  time  of  the  test(s). 
MSHA  could  elect  to  observe  additional 
testing  conducted  by  an  independent 
laboratory  or  MSHA  could  conduct  the 
additionsd  or  repeat  tests  at  the 
applicant's  expense.  The  applicant  will 
need  to  supply  any  additional 
components  necessary  for  testing  and 
evaluation.  No  comments  on  the 
specific  language  in  §  6.10(d)  were 
received.  Therefore,  the  final  language 
remains  unchanged  from  the  revised 
proposed  rule. 

Following  the  administrative  and 
technical  reviews  of  the  product 
approval  package,  MSHA  will  issue  an 
approval,  or  a  notice  denying  approval, 
to  the  applicant.  A  notice  denying 
approval  will  state  the  reasons  on  which 
the  denial  is  based.  If  an  approval  is 
issued,  the  approval  holder  will  be 
authorized  and  required  to  place  an 
MSHA  mark  on  the  product  which 
signifies  to  the  user  of  the  product  that 
it  is  approved  for  use  in  gassy 
underground  mines.  The  product 
drawings  and  specifications,  the 
independent  laboratory's  testing  and 
evaluation  results,  and  its  statement  of 
product  compliance  with  the  applicable 
approval  requirements,  as  well  as 
written  evidence  of  the  laboratory's 
independence  and  current  recognition 
by  an  accrediting  organization,  will  be 
retained  in  the  approval  file  at  MSHA's 
Approval  and  Certification  Center. 

Ilie  final  rule  does  not  require  that 
manufacturers  use  the  mark  of  the 
independent  laboratory  that  tested  and 
evaluated  the  product  or  its 
components.  However,  nothing  in  this 
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final  rule  prohibits  a  manufacturer  from 
using  the  mark  of  an  independent 
laboratory  if  it  chooses  to  do  so,  as  long 
as  it  carries  the  MSHA  mark  as  well. 

Paragraph  (e)  requires  that  approval 
holders  of  products  approved  based  on 
independent  laboratory  testing  and 
evaluation  make  such  products 
available  for  audit  upon  request  by 
MSHA.  This  will  not  occur  more  Uian 
once  a  year,  except  for  cause.  Such  an 
audit  will  be  conducted  at  a  mutually 
agreeable  site  at  no  cost  to  MSHA.  This 
is  to  ensure  that  products  bearing  the 
MSHA  marking  meet  the  approval 
requirements  and  are  manufactiued  in 
accordance  with  the  approved  drawings 
and  specifications.  Although  MSHA 
will  not  specifically  require 
manufacturers  to  adhere  to  audits 
required- by  independent  laboratories, 
MSHA  recognizes  that  most 
manufacturers  who  elect  to  have  their 
products  listed  (approved)  by 
independent  laboratories  generally 
accept  those  laboratories'  audit 
requirements  to  maintain  their  listing. 

MSHA  will  continue  to  conduct 
audits  as  part  of  its  post-approval 
product  audit  program.  MSHA  conducts 
audits  to  ensure  conformity  with  the 
technical  requirements  upon  which  the 
approval  was  based.  Approved  products 
to  be  audited  by  MSHA  will  be  selected 
by  the  Agency  as  representative  of  those 
distributed  for  use  in  underground 
mines.  When  an  approved  product  is 
requested  by  MSHA  for  audit  from  the 
approval  holder,  the  Agency  will 
arrange  to  examine  and  evaluate  it  at  a 
mutually  agreed  upon  time  and  location 
£uid  will  permit  the  approval  holder  to 
observe  audit-related  tests.  This 
examination  and  evaluation  could  take 
place  at  an  MSHA  facility,  at  the 
manufacturer's  plant  or  distribution 
center,  or  at  any  other  place  agreed 
upon  by  MSHA  and  the  approval 
holder.  The  approval  holder  will  be  able 
to  obtain  the  report  resulting  from  such 
audits. 

Product  testing  and  evaluation 
performed  by  both  foreign  and  domestic 
laboratories  for  purposes  of  MSHA 
approval  will  have  to  comply  with 
MSHA  product  approval  requirements. 
In  this  regard,  under  this  final  rule, 
MSHA  will  carefully  review  all  product 
testing  and  evaluation  reports  submitted 
in  support  of  product  approval 
applications  prior  to  an  approval 
decision  being  made.  This  will  ensure 
that  such  testing  and  evaluation  has 
been  performed  in  accordance  with 
MSHA  procedures  and  requirements. 
Finally,  the  manufacturer  will  be 
ultimately  responsible  for  any  product, 
under  any  of  the  approval  parts  covered, 
regardless  of  who  performs  the  testing  . 


(i.e.,  foreign  or  domestic  independent 
laboratory  or  MSHA).  Once  the  product 
is  in  the  mines,  the  mine  operator  is 
required  to  maintain  the  product  in 
approved  condition. 

"This  final  rule  provision  for  post- 
approval  product  audits  will  allow 
MSHA  to  more  effectively  determine 
whether  products  are,  in  fact,  being 
manufactured  as  approved.  MSHA,  not 
the  manufacturer,  will  select  the 
product.  MSHA  also  will  continue  to 
obtain  approved  products  from  sources 
other  than  the  manufacturer.  This 
approach  is  particularly  useful  for 
products  that  are  "one  of  a  kind"  or  of 
limited  distribution.  Because  these 
products  are  not  readily  found  at  mine 
suppliers  or  distributors,  they  are 
difficult  to  locate  without  the  assistance 
of  the  approval  holder. 

In  determining  which  approved 
products  will  be  subject  to  audit  at  any 
particular  time,  MSHA  will  consider  a 
variety  of  factors  such  as,  but  not 
limited  to,  whether  the  manufacturer 
has  previously  produced  the  approved 
product  or  similar  products,  whether 
the  approved  product  is  new  or  part  of 
a  new  product  line,  or  whether  the 
approved  product  is  intended  for  a 
unique  application  or  limited 
.  distribution.  Other  considerations  could 
include  product  complexity,  the 
manufacturer's  previous  product  audit 
results,  product  population  in  the 
mining  community,  and  the  time  since 
the  last  audit  or  since  the  product  was 
first  approved. 

Based  on  MSHA's  experience,  the 
Agency  anticipates  few  instances  in 
which  more  than  one  approved  product 
will  be  required  to  be  audited  "for 
cause"  irom  any  one  manufacturer  in 
any  one  year.  There  are  circumstances 
or  causes,  however,  under  which 
additional  products  for  audit  may  be 
necessary  to  ascertain  compliance  with 
the  technical  requirements  upon  which 
an  approval  is  based.  Examples  of  such 
circumstances  include  verified 
complaints  about  the  safety  of  an 
approved  product,  evidence  of  product 
changes  that  have  not  been  approved, 
audit  test  results  that  warrant  further 
testing  to  determine  compliance,  and 
evaluation  of  corrective  action  taken  by 
an  approval  holder.  Under  these 
circumstances,  the  approval  holder  will 
have  to  provide,  at  no  cost  to  MSHA, 
additional  approved  products  so  the 
Agency  could  ensure  that  the  approval 
holder  is  meeting  its  obligation  to 
manufacture  the  product  as  approved. 

When  discrepancies  are  found  diuing 
MSHA  audits  of  approved  products, 
MSHA  will  require  that  the 
manufacturer  take  all  necessary 
corrective  actions.  These  actions  could 


include,  but  are  not  limited  to,  the 
approval  holder  recalling  or  retrofitting 
the  approved  product  involved,  and 
issuing  notices  of  such  action  to  users. 
Revocation  of  the  approval  by  MSHA 
may  result  when  discrepancies  in 
approved  products  are  not  corrected.  No 
conunents  on  the  specific  language  in 
§  6.10(e)  were  received.  Therefore,  the 
final  language  remains  unchanged  from 
the  revised  proposed  rule. 

Paragraph  (f)  requires  approval 
holders  to  notify  MSHA  of  all  product 
defects  they  discover,  once  products  are 
approved.  A  defect  is  a  nonconformance 
with  the  MSHA  approved  design, 
including  any  drawings  and 
specifications.  There  are  varying  degrees 
of  significance  of  defects.  It  is  MSHA's 
intent  that  all  defects  be  reported  to  the 
Agency. 

Because  the  use  of  products  with 
defects  could  create  hazards 
underground,  immediate  notification 
should  be  made  by  expedient  means, 
such  as  by  telephone,  e-mail,  or  fax.  The 
telephone  notification  should  be 
foUowed-up  in  writing.  The  oral  and 
written  notification  should  include  a 
description  of  the  nature  and  extent  of 
the  problem.  No  comments  on  the 
specific  language  in  §  6.10(f)  were 
received.  Therefore,  the  final  language 
remains  unchanged  irom  the  revised 
proposed  rule. 

§6.20    MSHA  Acceptance  of 
Equivalent  Non-MSHA  Product  Safety 
Standards 

Section  6.20(a)  of  this  section  states 
that  MSHA  will  accept  non-MSHA 
product  safety  standards,  or  groups  of 
standards,  as  equivalent  after 
determining  that  they:  (1)  Provide  at 
least  the  same  degree  of  protection  as 
MSHA's  product  approval  requirements 
set  forth  for  the  product  in  other  parts 
of  this  chapter;  or  (2)  can  be  modified 
to  provide  at  least  the  same  degree  of 
protection  as  those  MSHA  requirements. 

Non-MSHA  product  safety  standards 
will  be  considered  equivalent  when 
MSHA  determines  that,  in  their  original 
or  modified  form,  they  provide  at  least 
the  same  degree  of  protection  as 
MSHA's  product  approval  requirements 
in  part  18,' 19.  20,  22,  23,  27,  33,  35  or 
36  of  this  chapter.  No  comments  on  the 
specific  language  in  §  6.20(a)  were 
received.  Therefore,  the  final  language 
remains  unchanged  from  the  revised 
proposed  rule. 

Paragraph  (b)  provides  that  MSHA 
will  publish  its  intent  to  review  any 
non-MSHA  product  safety  standard  for 
equivalency  in  the  Federal  Register  for 
the  purpose  of  soliciting  public  input. 
MSHA  encourages  public  input  in  the 
equivalency  process.  It  will  solicit  such 
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input  through  a  Federal  Register  notice 
once  it  decides  to  evaluate  a  particular 
standard  or  group  of  standards  for 
equivalency.  Because  MSHA  is  solely 
'■esponsible  for  the  approval  of  mining 
products  under  the  Mine  Act,  MSHA 
will  retain  the  ultimate  decision  on 
equivalency.  No  comments  on  the 
specific  language  in  §  6.20(b)  were 
received.  Therefore,  the  final  language 
remains  unchanged  from  the  revised 
proposed  rule. 

Paragraph  (c)  requires  that  MSHA 
publish  a  listing  of  all  final  equivalency 
determinations  in  this  part  6  and  the 
applicable  approval  parts.  The  listing 
will  state  whether  MSHA  accepts  the 
non-MSHA  product  safety  standards  in 
their  original  form,  or  will  require 
modifications  to  demonstrate 
equivalency.  If  modifications  are 
required,  they  will  also  be  provided  in 
the  listing.  MSHA  will  notify  the  public 
of  each  equivalency  determination  and 
will  publish  a  summary  of  the  basis  for 
its  determination  in  the  Federal 
Register.  MSHA's  Approval  and 
Certification  Center  will  provide 
complete  equivalency  determination 
reports  upon  request.  No  comments  on 
the  specific  language  in  §  6.20(c)  were 
received.  Therefore,  the  final  language 
remains  unchanged  from  the  revised 
proposed  rule. 

Paragraph  (d)  requires  that  after 
MSHA  has  determined  that  non-MSHA 
product  safety  standards  are  equivalent 
and  has  notified  the  public  of  such 
determinations  in  the  Federal  Register, 
applicants  can  seek  MSHA  product 
approval  based  on  such  non-MSHA 
product  safety  standards.  No  comments 
on  the  specific  language  in  §  6.20(d) 
were  received.  Therefore,  the  final 
language  remains  unchanged  from  the 
revised  proposed  rule. 

The  Agency  believes  that  this  final 
rule  will  encourage  a  more  rapid 
introduction  of  mining  products 
embodying  new  technology  with 
enhanced  safety  features.  In  addition, 
testing  and  evaluation  to  "equivalent" 
standards,  that  provide  at  least  the  same 
degree  of  protection  to  miners  as  those 
in  the  various  MSHA  product  approval 
regulations  could  achieve  multiple 
objectives.  These  include  metric 
conversion,  greater  compatibility  with 
international  standards,  and  a  more 
competitive  posture  for  U.S.  products  in 
the  international  market. 

Section  6.20  provides  that  MSHA  will 
determine  which  non-MSHA  product 
safety  standards,  or  groups  of  standards, 
are  equivalent  or  can  be  modified  to  be 
equivalent.  The  decision  to  perform  an 
equivalency  evaluation  will  be  based  on 
MSHA's  determination  of  the  overall 
value  of  conducting  the  evaluation.  It  is 


MSH.\'s  intention  to  base  its  decision 
on  factors  such  as  the  number  of 
potential  applications  for  approval 
using  a  particular  non-MSHA  product 
safety  standard,  the  number  of  potential 
products  affected,  and  its  knowledge  of 
the  standard  and  the  potential  for  it 
being  equivalent.  MSHA  began  this 
process  some  time  ago  in  order  to 
compare  its  approval  requirements  to 
those  of  other  organizations  because  of 
the  increasing  use  of  those  non-MSHA 
product  safety  standards  in 
international  trade  and  because  of 
requests  from  the  public.  The 
equivalency  analysis  will  be  conducted 
by  the  Agency's  Approval  and 
Certification  Center  using  personnel 
with  expertise  in  the  approval 
requirements  involved. 

MSHA's  equivalency  determinations 
will  be  based  on  the  objectives  of  its 
product  approval  requirements  and  the 
hazards  they  were  designed  to  address. 
Section  101(a)(9)  of  the  Mine  Act 
provides  that  no  new  standard  can 
reduce  the  protection  afforded  miners 
by  an  existing  standard.  For  this  reason, 
MSHA  must  assure  that  any  non-MSHA 
product  safety  standard  provides  at  least 
the  same  degree  of  protection  for  the 
miners  who  may  use  the  product 
approved  under  that  standard.  MSHA 
cannot  accept  product  safety  standards, 
domestic  or  international,  without 
determining  whether  they  are 
equivalent  or  whether  some 
modifications  to  those  product  safety 
standards  are  needed  to  achieve  the 
objectives  of  the  existing  MSHA  product 
approval  requirements.  While  certain 
standards,  including  those  accepted  by 
other  mining  agencies,  may  be 
equivalent,  MSHA  must  make  that 
determination  on  a  standard-by- 
standard  basis.  It  is  MSHA's  belief  that 
certain  product  safety  standards  may 
well  be  equivalent  without 
modifications;  others  may  require 
modification.  The  Agency  will  do  a 
systematic  analysis  first  to  make  this 
determination. 

MSHA's  equivalency  analysis  will 
compare  the  subject  product  safety 
standards,  whether  domestic  or 
international,  and  MSHA's  applicable 
product  approval  requirements.  Where 
they  differ,  each  difference  will  be 
examined  to  assess  its  effect  on  overall 
safety,  and  the  differences  as  a  whole 
will  be  assessed.  Where  the  differences 
do  not  impact  the  objectives  of  the 
MSHA  requirements,  MSHA  will  issue 
a  determination  that  the  standard  is 
equivalent  to  MSHA's  approval 
requirements.  However,  if  certain  design 
criteria  or  performance  requirements  fail 
to  meet  MSHA's  objectives  or  could 
diminish  the  safety  of  the  product  in 


underground  mines,  MSHA  will  specify 
the  modifications  necessary  to  reconcile 
the  difierences  between  the  two  so  that 
at  least  the  same  degree  of  protection  is 
provided. 

Under  this  final  rule,  when  MSHA 
evaluates  a  product  safety  standard  to 
determine  equivalency,  the  Agency  will 
be  looking  at  the  standard  as  a  whole 
and  whether  it  meets  the  objectives  of 
MSHA's  applicable  product  approval 
requirements.  The  Agency  recognizes 
that  some  non-MSHA  product  safety 
standards  may  have  more  stringent 
provisions  than  MSHA's  comparable 
approval  requirements.  However,  it  is 
not  the  Agency's  intention  to  require 
more  stringent  protections  where  a  non- 
MSHA  product  safety  standard  may 
afford  them.  MSHA  intends  to  require 
modifications  only  where  the  non- 
MSHA  standard  does  not  provide 
equivalent  protection.  For 
manufacturers  who  choose  to  design 
products  to  more  stringent  standards, 
for  piuposes  other  than  MSHA 
approval,  this  final  rule  provides  the 
vehicle  for  them  to  obtain  MSHA 
approval  even  if  their  products  were  not 
designed  specifically  to  MSHA's 
approval  requirements.  It  is  not  the 
Agency's  intention  to  develop  a 
"hybrid"  regulation,  choosing  the  most 
stringent  requirements  from  both  the 
MSHA  requirements  and  non-MSHA 
standards.  This  final  rule  requires 
modifications  to  provide  at  least  the 
same  degree  of  protection  as  MSHA's 
product  approval  requirements. 

After  MSHA  has  determined  that 
equivalent  requirements  exist  or  that 
certain  requirements,  other  than  those 
in  MSHA  approval  regulations,  can  be 
modified  to  provide  at  least  the  same 
degree  of  protection,  the  applicant  will 
be  given  the  option  of  requesting  that 
MSHA  base  its  approval  on  the 
equivalent,  non-MSHA  product  safety 
standard,  instead  of  on  MSHA's 
applicable  product  approval 
requirements.  This  option  will  benefit 
manufacturers  by  permitting  them  to 
design  products  to  a  single  set  of 
requirements  for  sale  in  multiple 
markets  (domestic  and  international  as 
well  as  mining  and  non-mining 
applications).  This  option  will  also 
benefit  miners  by  encouraging  a  more 
rapid  introduction  of  mining  products 
embodying  new  technology  with 
enhanced  safety  featiues. 

Because  this  final  rule  permits 
approval  of  mining  equipment  intended 
to  compete  in  multiple  market  areas 
with  differing  approval  requirements, 
the  approved  product  design  will 
incorporate  the  highest  level  of  safety 
required  by  any  of  the  intended  market 
areas.  For  example,  if  the  target  areas 
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include  mining  and  non-mining 
markets,  and  the  non-mining  market  has 
a  product  safety  standard  with  more 
stringent  approval  requirements  than 
MSHA  for  a  specific  product,  MSHA 
could,  at  the  request  of  the  applicant, 
issue  an  approval  based  on  the  more 
stringent  requirements.  The  approval 
dociunentation  will  state  that  the 
product  fulfills  both  the  applicable 
approval  requirements  in  the  non- 
mining  standard  and  MSHA's  approval 
requirements.  In  this  case,  the  approved 
product  sold  in  mining  markets  will 
provide  a  greater  degree  of  protection 
than  that  specified  by  MSHA  under 
existing  requirements.  Should  the  non- 
mining  market  have  product  safety 
standards  which  are,  in  some  aspects, 
less  stringent  than  those  of  MSHA,  the 
applicant  will  be  required  to  fulfill  the 
non-mining  standards'  requirements 
and,  in  addition,  all  other  requirements 
deemed  necessary  to  ensure  that  the 
product  provides  at  least  the  same 
degree  6f  protection  demanded  by  the 
MSHA  approval  requirements.  In  this 
situation,  the  approved  product  will 
exceed  the  safety  requirements  of  the 
non-mining  standard  and  meet  those  of 
MSHA.  The  same  analysis  will  apply  if 
the  targeted  areas  were  foreign  and 
domestic  markets. 

In  these  situations,  MSHA's  approval 
documentation  will  show  that  the 
product  had  fulfilled  the  requirements 
of  any  non-MSHA  product  safety 
standard  and  those  of  MSHA.  In  the  first 
instance,  the  product  marketed  in  the 
non-mining  application  will  embody  a 
higher  level  of  safety,  while  in  the 
second  instance  it  will  embody 
equivalent  safety.  In  no  case  will  the 
product  provide  less  protection  than 
mandated  by  MSHA  approval 
requirements. 

"The  following  example  illustrates 
how  MSHA  will  evaluate  non-MSHA 
product  safety  standards  to  determine  if 
they  provide  at  least  the  same  degree  of 
protection  as  MSHA's  product  approval 
requirements.  MSHA's  approval 
regulation  under  30  CFR  part  18 
requires  explosion  testing  of  explosion- 
proof  enclosures  using  a  methane-in-air 
mixture.  The  lEC  explosion-proof 
enclosure  standard  (lEC  60079-1) 
requires  the  use  of  more  sensitive  test 
gases.  That  standard  specifies  the  use  of 
methane  to  determine  "reference 
pressures"  and  uses  a  hydrogen/ 
methane  fuel  mixture  to  test  for  flame 
propagation.  The  tests  used  in  both 
MSHA  requirements  and  the  lEC 
standard  produce  higher  pressuies/ 
temperatures  than  occur  during  normal 
operation. 

One  obvious  difference  in  the  two  test 
protocols  is  MSHA's  criterion  to  observe 


for  the  "discharge  of  flame"  (hot 
glowing  gases)  during  any  of  the  tests. 
The  lEC  standard  does  not  have  this 
requirement.  The  reason  for  this 
difference  is  that  MSHA  tests  enclosures 
"as  manufactured"  without  any 
intentional  gaps  and,  unlike  the  lEC, 
does  not  require  flamepath  gaps  to  be 
enlarged  to  the  maximum  specified  by 
design.  Therefore,  diuing  MSHA  testing, 
flamepaths  are  not  forced  open  to  any 
appreciable  amount,  unless  there  are 
defects  or  weaknesses  in  the  enclosiu^. 
This  is  important  because  MSHA's 
requirements  do  not  contain  provisions 
for  regular  prototype  pressure  testing  to 
supplement  the  explosion  tests,  as  do 
the  lEC  requirements.  Such  pressure 
testing  is  specifically  designed  to 
identify  faulty  products  over  a  broader 
range  of  pressures  than  can  be  achieved 
by  the  MSHA  explosion  testing 
protocol. 

Considering  the  above  discussion, 
MSHA's  explosion  testing  protocol, 
with  combustible  mixtures  of  methane 
as  the  test  gas  and  using  the  discharge 
of  flame  as  an  additional  criterion  to 
flame  propagation  for  test  failure,  sets  a 
high  evaluation  standard  for  explosion- 
proof  enclosures  used  on  mining 
equipment  in  the  U.S.  However,  testing 
is  accomplished  without  introducing 
intentional  flamepath  flange  gaps.  In 
contrast,  the  lEC  standard  requires  that 
tests  be  conducted  with  flamepath  gaps 
intentionally  enlarged  to  within  80%  to 
100%  of  the  maximum  specified  design. 
Thus,  the  lEC  test  standard  allows  for 
luminous  flame  to  pass,  but  with 
insufficient  energy  to  ignite  the 
surrounding  atmosphere  and  uses  a 
more  easily  ignitable  test  gas  than 
methane.  This  concession  is  significant 
when  flamepath  gaps  are  purposely 
enlarged  for  testing.  Such  a  practice 
could  produce  non-incendive  luminous 
gas  discharges  during  testing,  which 
would  be  considered  unacceptable 
under  MSHA  test  protocols.  MSHA  has 
no  evidence  that  such  a  non-incendive 
luminous  gas  discharge  is  unsafe.  The 
MSHA  requirement  and  the  lEC 
standard  could  be  considered  equivalent 
because  the  MSHA  requirement  to 
observe  no  discharge  of  flame  is  offset 
by  the  lEC's  use  of  a  more  easily 
ignitable  test  gas  and  intentional  gap 
enlargement. 

With  all  other  factors  equal,  MSHA 
could  consider  the  explosion  test 
specified  by  IEC4o  be  equivalent  to  the 
explosion  test  procediu-e  followed  by 
MSHA  in  fulfillment  of  30  CFR  18.62. 
In  this  maimer  a  single  test  could  verify 
conformity  to  the  test  requirements  of 
both  product  standards  with  no 
reduction  of  safety  in  either  case. 


This  example  highlights  the  methods 
that  will  be  employed  by  MSHA  when 
determining  if  a  non-MSHA  product 
safety  standard  provides  at  least  the 
same  degree  of  protection  as  MSHA's 
product  approval  requirements.  In  like 
fashion,  other  differences  between 
MSHA  requirements  and  the  lEC 
standards  will  be  analyzed  to  determine 
if  they  are  equivalent  or  if  modifications 
to  the  lEC  standards  will  be  required. 

This  same  process  will  be  applied  to 
all  non-MSHA  product  safety  standards 
that  will  be  evaluated  for  equivalency. 
For  example,  MSHA  requires  that  a 
component  in  an  intrinsically  safe 
circuit  be  tested  to  determine  that  it  will 
not  overheat  under  fault  conditions  and 
ignite  a  layer  of  coal  dust.  UL  requires 
the  product  to  be  marked  with  a 
maximum  temperature  rating  (also 
called  a  "T-Code")  or  tested  using  a 
different  ignitable  dust  or  gas.  MSHA 
will  determine  if  the  temperature  rating 
is  below  the  minimum  ignition 
temperature  of  a  coal  dust  layer  or  if  the 
specified  dust  layer  (e.g.,  grain  dust) 
used  in  the  test  has  a  lower  ignition 
temperature  than  a  coal  dust  layer 
currently  used  in  MSHA  tests.  If 
equivalency  could  not  be  determined. 
MSHA  will  require  an  additional  test 
using  a  layer  of  a  specified  type  and  size 
of  coal  dust  to  ensiu«  at  least  the  same 
degree  of  protection  is  provided. 

MSHA  anticipates  that  cost  savings 
from  use  of  equivalent  non-MSHA 
product  safety  standards  could  reduce 
the  manufactiu-er's  unit  cost  by 
permitting  more  standardized 
construction  [i.e.,  single  product  line) 
and,  thus,  improve  the  manufacturer's 
competitive  position.  This,  together 
with  the  need  to  provide  products 
meeting  the  highest  level  of  safety 
demanded  by  the  market  areas  of 
-interest,  could  encourage  a  more  rapid 
introduction  of  mining  products 
embodying  new  technology  with 
enhanced  safety  features.  In  general,  this 
final  rule  should  provide  increased 
opportunity  for  direct  competition 
leading  to  improved  safety  and 
performance  quality  in  mining  products. 

Under  this  final  rule,  manufacturers 
who  apply  for  MSHA  approval  of  their 
products  can  have  MSHA  base  the       v 
approval  on  either  MSHA  approval 
requirements  or  the  equivalent  non- 
MSHA  product  safety  standards.  MSHA 
will  retain  the  responsibility  of 
approving  or  denying  an  application 
based  on  all  information  submitted  in 
the  application. 

As  is  the  case  with  existing  MSHA 
approval  regulations,  this  final  rule  will 
not  discriminate  between  U.S.  and 
foreign  manufacturers.  Any 
manufactiu^r,  either  domestic  or 


36416 


Federal  Register/ Vol.  68,  No.  116 /Tuesday,  June  17,  2003 /Rules  and  Regulations 


foreign,  wishing  to  acquire  an  MSHA 
product  approval  will  be  able  to  take 
advantage  of  this  "equivalency" 
program. 

Further,  this  final  rule  will  be 
consistent  with  the  North  American 
Free  Trade  Agreement  (NAFTA)  and  the 
Agreement  on  Technical  Barriers  to 
Trade  (TBT). 

Equivalency  Under  Part  7 

Under  the  final  rule,  an  equivalency 
provision  is  provided  in  part  7  which 
will  operate  like  theprovision  for 
equivalency  in  §6.20. 

Under  this  provision,  §  7.2  will  be 
amended  by  adding  a  definition  of 
"equivalent  non-MSHA  product  safety 
standards."  This  term  is  used  to 
describe  a  non-MSHA  product  safety 
standard,  or  group  of  standards,  that  is 
determined  by  MSHA  to  provide  at  least 
the  same  degree  of  protection  as  the 
applicable  MSHA  technical 
requirements  in  the  subparts  of  part  7. 
This  definition  is  essentially  the  same  as 
that  in  §  6.2  of  part  6.  No  comments  on 
the  specific  language  in  §  7.2  were 
received.  Therefore,  the  final  language 
remains  unchanged  from  the  revised 
proposed  rule. 

Section  7.10    MSHA  Acceptance  of 
Equivalent  Non-MSHA  Product  Safety 
Standards 

Section  7.10(a)  is  similar  to  §6. 20(a) 
and  provides  that  MSHA  will  accept 
non-MSHA  product  safety  standards,  or 
group  of  standards,  as  equivalent  after 
determining  that  they:  (1)  Provide  at 
least  the  same  degree  of  protection  as 
MSHA's  technical  requirements  for  the 
products  in  other  subparts  of  this  part; 
or  (2)  can  be  modified  to  provide  at  least 
the  same  degree  of  protection  as  those 
MSHA  requirements.  No  comments  on 
the  specific  letnguage  of  §  7.10(a)  were 
received.  Therefore,  the  final  language 
remains  unchanged  from  the  revised 
proposed  rule. 

Paragraph  (b)  of  §  7.10  provides  that 
MSHA  publish  its  intent  to  review  any 
non-MSHA  product  safety  standard  for 
equivalency  in  the  Federal  Register  for 
the  purpose  of  soliciting  public  input. 
No  comments  on  the  specific  language 
in  §  7.10(b)  were  received.  Therefore, 
the  final  language  remains  unchanged 
from  the  revised  proposed  rule. 

Paragraph  (c)  of  §  7.10  provides  that 
MSHA  publish  a  listing  of  all 
equivalency  determinations  for  this  part 
7.  The  listing  will  state  whether  MSHA 
accepts  the  non-MSHA  product  safety 
standards  in  their  original  form,  or  will 
require  modifications  to  demonstrate 
equivalency.  If  modifications  are 
required,  they  will  also  be  included  in 
this  listing  for  part  7.  MSHA  will  notify 


the  public  of  each  equivalency 
determination  and  will  publish  a 
summary  of  the  basis  for  its 
determination  in  the  Federal  Register. 
MSHA's  Approval  and  Certification 
Center  will  provide  complete 
equivalency  determination  reports  upon 
request.  No  comments  on  the  specific 
language  in  §  7.10(c)  were  received. 
Therefore,  the  final  language  remains 
unchanged  from  the  revised  proposed 
rule. 

Paragraph  (d)  of  §  7.10  provides  that 
after  MSHA  has  determined  that  non- 
MSHA  product  safety  standards  are 
equivalent  and  has  notified  the  public  of 
such  determinations,  applicants  can 
seek  MSHA  product  approval  based  on 
such  non-MSHA  product  safety 
standards.  No  comments  on  the  specific 
language  in  §  7.10(d)  were  received. 
Therefore,  the  final  language  remains 
unchanged  from  the  revised  proposed 
rule. 

MSHA  is  aware  of  some  foreign  and 
domestic  non-MSHA  product  safety 
standards  that  could  be  used  to  test  and 
evaluate  products  approved  under  the 
various  subparts  of  part  7.  These 
standards  are  used  in  other  countries 
and  other  industries.  Some  of  these  non- 
MSHA  product  safety  standards  can 
provide  at  least  the  same  degree  of 
protection  as  MSHA  requirements  and 
can  provide  consistent,  repeatable  test 
results. 

MSHA  intends  to  operate  its 
equivalency  program  under  part  7,  the 
same  as  previously  described  in  the 
discussion  of  §  6.20  on  equivalency. 

III.  Paperwork  Reduction  Act 

This  final  rule  will  result  in  a  total  of 
approximately  29  burden  hours  and 
$654  dollars  of  related  costs.  A 
breakdown  of  the  burden  hours  and 
related  costs  by  provision  and  by 
applicant  size  can  be  found  in  Chapter 
VII  of  the  Regulatory  Economic  Analysis 
(REA)  supporting  this  final  rule.  The 
REA  is  located  on  our  Web  site  at 
http://www.msha.gov/regsinfo.htm. 

This  rule  contains  no  substantive 
changes  to  the  paperwork  requirements 
contained  in  parts  18,  19,  20,  22,  23,  27, 
33,  35,  and  36  which  are  currently 
approved  under  OMB  Control  Number 
1219-0066.  The  paperwork 
requirements  contained  in  §6.10  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  44  U.S.C.  3504(h)  of  the 
Paperwork  Reduction  Act  of  1995,  as 
amended.  Persons  are  not  obligated  to 
comply  with  them  until  approved  by 
OMB. 

Under  §  6.10  applicants  will  have  to 
provide  information  stated  in 
paragraphs  (a)(1)  through  (a)(4)  for 


MSHA  to  accept  testing  and  evaluation 
performed  by  an  independent 
laboratory.  Currently,  applicants  must 
submit  only  information  requested  in 
paragraph  (a)(4).  If  applicants  choose  to 
use  independent  laboratories, 
information  requested  in  paragraphs 
(a)(1)  through  (a)(3)  will  be  needed 
because  MSHA  will  no  longer  be 
performing  all  the  testing  and 
evaluation  associated  with  the  approval 
application.  Providing  the  information 
under  §  6.10(a)(1)  through  (a)(3)  will 
result  in  a  total  of  approximately  24 
burden  hours  and  $458  of  associated 
costs. 

Section  6.10(d)  states  that  after  review 
of  the  information  required  imder 
paragraph  (a)(1)  through  (a)(4),  MSHA 
will  notify  the  applicant  if  additional 
information  and  testing  are  required.  If 
an  independent  laboratory  conducts  any 
additional  or  repeat  testing,  then  the 
applicant  will  have  to  send  the  test 
results  to  MSHA.  Sending  any 
additional  or  repeat  testing  results  to 
MSHA  under  §  6.10(d)  will  result  in  a 
total  of  2  burden  hours  and  $39  of 
associated  costs. 

Section  6.10(f)  states  that,  once  the 
product  is  approved,  the  approval 
holder  will  have  to  notify  MSHA  of  all 
product  defects  of  which  the  approval 
holder  is  aware.  Notification  is  assumed 
to  be  in  the  form  of  a  letter  to  MSHA. 
Notifying  MSHA  of  product  defects 
under  §  6.10(f)  will  result  in  a  total  of 
3  burden  hoiu's  and  $157  of  associated 
costs. 

rV.  Executive  Order  12866 

A.  Compliance  Costs 

Executive  Order  12866  requires  that 
regulatory  agencies  assess  both  the  costs 
and  benefits  of  regulations.  MSHA  has 
determined  that  this  final  rule  does  not 
meet  the  criteria  of  an  economically 
significant  regulatory  action  pursuant  to 
Executive  Order  12866  section  3(f)(1)  in 
that  it  will  not  have  an  effect  on  the 
economy  of  $100  million  or  otherwise 
have  any  material  adverse  effect. 
Although  this  final  rule  is  not  an 
economically  significant  action,  MSHA 
has  completed  a  REA  in  which  the 
economic  impact  of  the  final  rule  is 
estimated.  For  a  complete  breakdown  of 
the  compliance  costs  for  this  final  rule 
see  chapter  IV  of  the  REA.  The  REA  is 
summarized  as  follows. 

The  final  rule  will  result  in  an  annual 
net  cost  savings  of  about  $1.5  million. 
Applicants  seeking  MSHA  product 
approval  employing  500  or  fewer 
workers  will  realize  a  net  cost  savings 
of  $0.66  million.  Applicants  employing 
more  than  500  workers  will  realize  a  net 
cost  savings  of  $0.86  million. 
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The  net  cost  savings  of  $0.66  million, 
for  applicants  employing  500  or  fewer 
workers,  consists  of  cost  savings  of 
$0.68  million  and  compliance  costs  of 
$0.02  million.  The  net  cost  savings  of 
$0.86  million,  for  applicants  employing 
more  than  500  workers,  consists  of  cost 
savings  of  $0.88  million  and  compliance 
costs  of  $0.02  million. 

B.  Benefits 

This  final  rule  should  encourage  non- 
,  mining  manufacturers  with  products 
that  could  be  applicable  to  mining  to 
apply  for  approvals.  The  modification  of 
the  approval  process  will  expedite  the 
introduction  of  technologically- 
advanced  products  into  the  mine,  thus 
improving  miner  safety.  Finally,  the  rule 
will  reduce  applicants'  costs  by 
eliminating  repeat  testing  and 
evaluation  and  the  need  for  multiple 
product  lines.  For  a  more  complete 
discussion  of  the  Benefits  of  this  final 
rule,  see  chapter  JU  of  the  REA. 

V.  Regulatory  Flexibility  Act  (RFA)  and 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

The  Regulatory  Flexibility  Act  (RFA) 
requires  regulatory  agencies  to  consider 
a  rule's  economic  impact  on  small 
entities.  Under  the  RFA,  MSHA  must 
use  the  Small  Business  Administration's 
(SBA's)  criterion  for  a  small  entity  in 
determining  a  rule's  economic  impact 
unless,  after  consultation  with  the  SB  A 
Office  of  Advocacy,  MSHA  establishes 
an  alternative  definition  for  a  small 
entity  and  publishes  that  definition  in 
the  Federal  Register  for  notice  and 
comment. 

For  the  mining  industry,  SBA  defines 
"small"  as  a  mine  with  500  or  fewer 
workers.  In  addition,  most  applicants 
(manufacturers)  that  file  for  an  MSHA 
approval  for  their  products  operate  in 
industries  such  as  those  involved  in 
measurement,  analysis,  controlling 
instruments,  photographic  instruments, 
commercial  and  industrial  lighting 
fixtures,  and  conveyors.  SBA  considers 
the  small  business  size  standard  for 
such  industries  to  be  500  or  fewer 
employees.  To  ensure  that  this  fined  rule 
conforms  to  the  RFA,  MSHA  analyzed 
the  economic  impact  of  the  final  rule  on 
small  entities  that  are  defined  as  those 
employing  500  or  fewer  workers. 

A .  Factual  Basis  for  Certification 

Based  on  its  analysis,  MSHA  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
MSHA  has  so  certified  this  finding  to 
the  SBA.  The  factual  basis  for  this 
certification  is  discussed  in  chapter  V  of 
the  REA. 


B.  Unfunded  Mandates  Reform  Act  of 
1995 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  the  final 
rule  does  not  include  any  Federal 
mandate  that  will  result  in  increased 
expenditiires  by  State,  local,  or  tribal 
governments,  or  increased  expenditures 
by  the  private  sector  of  more  than  $100 
million.  MSHA  is  not  aware  of  any 
State,  local,  or  tribal  governments  which 
manufacture  products  applicable  to 
mining. 

C.  Executive  Order  13132  (Federalism) 

MSHA  has  reviewed  this  final  nile  in 
accordance  with  Executive  Order  13132 
regarding  federalism,  and  has 
determined  that  it  will  not  have 
"federalism  implications."  The  final 
rule  will  not  "have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  govemmeht  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenunent."  MSHA  is 
not  aware  of  any  State  or  local 
governments  which  manufacture 
products  applicable  to  mining. 

D.  Executive  Order  13045  (Health  and 
Safety  Effect  on  Children) 

In  accordance  with  Executive  Order 
13045,  MSHA  has  evaluated  the 
environmental  health  and  safety  effect 
of  this  final  rule  on  children.  The 
Agency  has  determined  that  the  final 
rule  will  not  have  an  adverse  impact  on 
children. 

E.  Executive  Order  13175  (Indian  Tribal 
Governments) 

MSHA  certifies  that  this  final  rule 
will  not  impose  substantial  direct 
compliance  costs  on  Indian  tribal 
governments.  MSHA  is  not  aware  of  any 
tribal  governments  which  manufacture 
products  applicable  to  mining. 

F.  Executive  Order  12630 
(Governmental  Actions  and  Interference 
With  Constitutionally  Protected  Property 
Rights) 

This  final  rule  is  not  subject  to 
Executive  Order  12630,  Goverrunental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights,  because  it  will  not  involve 
implementation  of  a  policy  with  takings 
implications. 

G.  Executive  Order  12988  (Civil  Justice 
Reform) 

The  Agency  has  reviewed  Executive 
Order  12988,  Civil  Justice  Reform,  and 
determined  that  this  final  rule  will  not 
imdidy  burden  the  Federal  coiul 
system.  The  final  rule  has  been  written 
so  as  to  provide  a  clear  legal  standard 


for  affected  conduct,  and  has  been 
reviewed  carefully  to  eliminate  drafting 
errors  and  ambiguities. 

H.  Executive  Order  13211  (Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use) 

In  accordance  with  Executive  Order 
13211,  MSHA  has  reviewed  this  final 
rule  for  its  energy  impacts.  MSHA  has 
determined  that  this  final  rule  will  not 
have  any  adverse  effects  on  energy 
supply,  distribution,  or  use. 

List  of  Subjects  in  30  CFR  Parts  6,  7, 18, 
19,  20,  22,  23,  27,  33,  35,  and  36 

Mine  Safety  and  Health;  Reporting 
and  Recordkeeping  Requirements, 
Research 

Signed  in  Arlington,  Vii^inia,  this  9th  day 
of  June,  2003. 

Dave  D.  Lauriski, 

Assistant  Secretary  of  Labor  for  Mine  Safety 
and  Health. 

■  For  the  reasons  set  out  in  the  preamble, 
chapter  I  of  title  30  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

■  1.  Part  6  is  added  to  read  as  follows: 

PART  6— TESTING  AND  EVALUATION 
BY  INDEPENDENT  LABORATORIES 
AND  NON-MSHA  PRODUCT  SAFETY 
STANDARDS 

Sec. 

6.1  Purpose  and  effective  date. 

6.2  Definitions. 

6.10    Use  of  independent  laboratories. 
6.20     MSHA  acceptance  of  equivalent  non- 
MSHA  product  safety  standards. 

Authority:  30  U.S.C.  957. 
§  6.1    Purpose  and  effective  date. 

This  part  sets  out  alternate 
requirements  for  testing  and  evaluation 
of  products  MSHA  approves  for  use  in 
gassy  underground  mines.  It  permits 
manufacturers  of  certain  products  who 
seek  MSHA  approval  to  use  an 
independent  laboratory  to  perform,  in 
whole  or  part,  the  necessary  testing  and 
evaluation  for  approval.  It  also  permits 
manufactiu-ers  to  have  their  products 
approved  based  on  non-MSHA  product 
safety  standards  once  MSHA  has 
determined  that  the  non-MSHA 
standards  are  equivalent  to  MSHA's 
applicable  product  approval 
requirements  or  can  be  modified  to 
provide  at  least  the  same  degree  of 
protection  as  those  MSHA  requirements. 
The  provisions  of  this  part  may  be  used 
by  applicants  for  product  approval 
imder  parts  18.  19,  20,  22,  23,  27,  33.  35, 
and  36.  This  rule  is  effective  August  18, 
2003. 
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16.2    Ocflnttion*. 

The  following  deBnitions  apply  in 
this  part. 

Applicant.  An  individual  or 
organization  that  manufactures  or 
controls  the  assembly  of  a  product  and 
applies  to  MSHA  for  approval  of  that 
product. 

Approval.  A  written  document  issued 
by  MSHA  which  states  that  a  product 
has  met  the  applicable  requirements  of 
part  18,  19,  20,  22.  23,  27,  33,  35,  or  36. 
The  deHnition  is  based  on  the  existing 
definitions  of  "approval"  in  the  parts 
specified  above.  It  is  expanded  to 
include  "certiPication"  and 
"acceptance"  because  these  terms  also 
are  used  to  denote  MSHA  approval. 

Approval  holder.  An  applicant  whose 
application  for  approval  of  a  product 
under  part  18,  19.  20.  22.  23,  27,  33,  35 
or  36  of  this  chapter  has  been  approved 
by  MSHA. 

Equivalent  non-MSHA  product  safety 
standards.  A  non-MSHA  product  safety 
standard,  or  group  of  standards,  that  is 
determined  by  MSHA  to  provide  at  least 
the  same  degree  of  protection  as  the 
applicable  MSHA  product  approval 
requirements  in  parts  18,  19,  20,  22,  23, 
27,  33,  35,  and  36.  or  which  in  modified 
form  provide  at  least  the  same  degree  of 
protection. 

Independent  laboratory.  A  laboratory 
that: 

(1)  has  been  recognized  by  a 
laboratory  accrediting  organization  to 
test  and  evaluate  products  to  a  product 
safety  standard,  and 

(2)  is  free  from  commercial,  financial, 
and  other  pressures  that  may  influence 
the  results  of  the  testing  and  evaluation 
process. 

Post-approval  product  audit.  The 
examination,  testing,  or  both,  by  MSHA 
of  approved  products  selected  by  MSHA 
to  determine  whether  those  products 
meet  the  applicable  product  approval 
requirements  and  have  been 
manufactured  as  approved. 

Product  safety  standard.  A  document, 
or  group  of  documents,  that  specifres 
the  requirements  for  the  testing  and 
evaluation  of  a  product  for  use  in 
explosive  gas  and  dust  atmospheres, 
and,  when  appropriate,  includes 
documents  addressing  the  flammability 
properties  of  products. 

§  6. 1 0    Use  of  Independent  laboratories. 

(a)  MSHA  will  accept  testing  and 
evaluation  performed  by  an 
independent  laboratory  for  purposes  of 
MSHA  product  approval  provided  that 
MSHA  receives  as  part  of  the 
application: 

(1)  Written  evidence  of  the 
laboratory's  independence  and  current 


recognition  by  a  laboratory  accrediting 
organization: 

(2)  Complete  technical  explanation  of 
how  the  product  complies  with  each 
requirement  in  the  applicable  MSHA 
product  approval  requirements; 

(3)  Identification  of  components  or 
features  of  the  product  that  are  critical 
to  the  safety  of  the  product;  and 

(4)  All  documentation,  including 
drawings  and  specifications,  as 
submitted  to  the  independent  laboratory 
by  the  applicant  and  as  required  by  the 
applicable  part  under  this  chapter. 

(b)  Product  testing  and  evaluation 
performed  by  independent  laboratories 
for  purposes  of  MSHA  approval  must 
comply  with  the  applicable  MSHA 
product  approval  requirements. 

(c)  Product  testing  and  evaluation 
must  be  conducted  or  witnessed  by  the 
laboratory's  personnel. 

(d)  After  review  of  the  information 
required  under  paragraphs  (a)(1) 
through  (a)(4)  of  this  section,  MSHA 
will  notify  the  applicant  if  additional 
information  or  testing  is  required.  The 
applicant  must  provide  this 
information,  arrange  any  additional  or 
repeat  tests  and  notify  MSHA  of  the 
location,  date,  and  time  of  the  test(s). 
MSHA  may  observe  any  additional 
testing  conducted  by  an  independent 
laboratory.  Further.  MSHA  may  decide 
to  conduct  the  additional  or  repeated 
tests  at  the  applicant's  expense.  The 
applicant  must  supply  any  additional 
components  necessary  for  testing  and 
evaluation. 

(e)  Upon  request  by  MSHA.  but  not 
more  than  once  a  year,  except  for  cause, 
approval  holders  of  products  approved 
based  on  independent  laboratory  testing 
and  evaluation  must  make  such 
products  available  for  post-approval 
audit  at  a  mutually  agreeable  site  at  no 
cost  to  MSHA. 

(f)  Once  the  product  is  approved,  the 
approval  holder  must  notify  MSHA  of 
all  product  defects  of  which  they 
become  aware. 

§  6.20    MSHA  acceptance  of  equivalent 
non-MSHA  product  safety  standards. 

(a)  MSHA  will  accept  non-MSHA 
product  safety  standards,  or  groups  of 
standards,  as  equivalent  after 
determining  that  they: 

(1)  Provide  at  least  the  same  degree  of 
protection  as  MSHA's  product  approval 
requirements  in  parts  18,  19,  20,  22,  23, 
27,  33,  35  and  36  of  this  chapter;  or 

(2)  Can  be  modified  to  provide  at  least 
the  same  degree  of  protection  as  those 
MSHA  requirements. 

(b)  MSHA  will  publish  its  intent  to 
review  any  non-MSHA  product  safety 
standard  for  equivalency  in  the  Federal 
Register  for  the  purpose  of  soliciting 
public  input. 


(c)  A  listing  of  all  equivalency 
determinations  will  be  published  in  this 
part  6  and  the  applicable  approval  parts. 
The  listing  will  state  whether  MSHA 
accepts  the  non-MSHA  product  safety 
standards  in  their  original  form,  or 
whether  MSHA  will  require 
modifications  to  demonstrate 
equivalency.  If  modifications  are 
required,  they  will  be  provided  in  the 
listing.  MSHA  will  notify  the  public  of 
each  equivalency  determination  and 
will  publish  a  summary  of  the  basis  for 
its  determination.  MSHA  will  provide 
equivalency  determination  reports  to        ' 
the  public  upon  request  to  the  Approval 
and  Certification  Center. 

(d)  After  MSHA  has  determined  that 
non-MSHA  product  safety  standards  are 
equivalent  and  has  notiHed  the  public  of 
such  determinations,  applicants  may 
seek  MSHA  product  approval  based  on 
such  non-MSHA  product  safety 
standards. 

PART  7— TESTING  BY  APPLICANT  OR 
THIRD  PARTY 

■  2-»3.  The  authority  for  part  7  continues 
to  read  as  follows: 

Authority:  30  U.S.C.  957. 

■  4.  Amend  §  7.2  by  adding  a  new 
definition  to  read  as  follows: 

§7.2    Definitions. 

***** 

Equivalent  non-MSHA  product  safety 
standards.  A  non-MSHA  product  safety 
standard,  or  group  of  standards,  that  is 
determined  by  MSHA  to  provide  at  least 
the  same  degree  of  protection  as  the 
applicable  MSHA  product  technical 
requirements  in  the  subparts  of  this 
part,  or  can  be  modified  to  provide  at 
least  the  same  degree  of  protection  as 
those  MSHA  requirements. 
***** 

■  5.  Amend  subpart  A  by  adding  a  new 
§  7.10  to  read  as  follows: 

§  7.1 0    MSHA  acceptance  of  equivalent 
non-MSHA  product  safety  standards. 

(a)  MSHA  will  accept  non-MSHA 
product  safety  standards,  or  groups  of 
standards,  as  equivalent  after 
determining  that  they: 

(1)  Provide  at  least  the  same  degree  of 
protection  as  MSHA's  applicable 
technical  requirements  for  a  product  in 
the  subparts  of  this  part;  or 

(2)  Can  be  modified  to  provide  at  least 
the  same  degree  of  pirotection  as  those 
MSHA  requirements. 

(b)  MSHA  will  publish  its  intent  to 
review  any  non-MSHA  product  safety 
standard  for  equivalency  in  the  Federal 
Register  for  the  purpose  of  soliciting 
public  input. 
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(c)  A  listing  of  all  equivalency  • 
determinations  will  be  published  in  this 
part  7.  The  listing  will  state  whether 
MSHA  accepts  the  non-MSHA  product 
safety  standards  in  their  original  form, 
or  whether  MSHA  will  require 
modifications  to  demonstrate 
equivalency.  If  modifications  are 
required,  they  will  be  provided  in  the 
listing.  MSHA  will  notify  the  public  pf 
each  equivalency  determination  and 
will  publish  a  summary  of  the  basis  for 
its  determination.  MSHA  will  provide 
equivalency  determination  reports  to 
the  public  upon  request  to  the  Approval 
and  Certification  Center. 

(d)  After  MSHA  has  determined  that 
non-MSHA  product  safety  standards  are 
equivalent  and  has  notified  the  public  of 
such  determinations,  applicants  may 
seek  MSHA  product  approval  based  on 
such  non-MSHA  product  safety 
standards. 

PART  18— ELECTRIC  MOTOR-DRIVEN 
MINE  EQUIPMENT  AND 
ACCESSORIES 

■  6.  The  authority  for  part  18  continues 
-to  read  as  follows: 

Authority:  30  U.S.C.  957.  961. 

■  7.  Amend  §  18.6  by  revising  paragraph 
(a)  to  read  as  follows: 

§18.6    Applications. 

(a)(1)  Investigation  leading  to 
approval,  certification,  extension 
thereof,  or  acceptance  of  hose  or 
conveyor  belt,  will  be  undertaken  by 
MSHA  only  pursuant  to  a  written 
application  accompanied  by  a  check, 
bank  draft,  or  money  order,  payable  to 
the  U.S.  Mine  Safety  and  Health 
Administration  to  cover  the  fees.  The 
application  shall  be  accompanied  by  all 
necessary  drawings,  specifications, 
descriptions,  and  related  materials,  as 
set  out  in  this  part.  ^ 

(2)  Where  the  applicant  for  approval 
has  used  an  independent  testing 
laboratory  under  part  6  of  this  chapter 
to  perform,  in  whole  or  in  part,  the 
necessary  testing  and  evaluation  for 
approval  under  this  part,  the  applicant 
must  provide  to  MSHA  as  part  of  the 
approval  application: 

fi)  Written  evidence  of  the 
laboratory's  independence  and  current 
recognition  by  a  laboratory  accrediting 
organization; 

(ii)  Complete  technical  explanation  of 
how  the  product  complies  with  each 
requirement  in  the  applicable  MSHA 
product  approval  requirements; 

(iii)  Identification  of  components  or 
features  of  the  product  that  are  critical 
to  the  safety  of  the  product;  and 

(iv)  All  documentation,  including 
drawings  and  specifications,  as 


submitted  to  the  independent  laboratory 
by  the  applicant  and  as  required  bj^this 
part. 

(3)  An  applicant  may  request  testing 
and  evaluation  to  non-MSHA  product 
safety  standards  which  have  been 
determined  by  MSHA  to  be  equivalent, 
imder  §  6.20  of  this  chapter,  to  MSHA's 
product  approval  requirements  under 
this  part. 

(4)  The  application,  all  related 
documents,  and  all  correspondence 
concerning  it  shall  be  addressed  to  the 
Approval  and  Certification  Center,  Rural 
Route  #1,  Box  251,  Industrial  Park  Road, 
Triadelphia,  WV  26059. 
***** 

■  8.  Amend  §  18.15  by  revising 
paragraph  (a)  to  read  as  follows: 

§  1 8.1 5    Cfianges  after  approval  or 
certification. 

*         *         *         *        .  * 

(a)(1)  Application  shall  be  made  as  for 
an  original  approval  or  letter  of 
certification  requesting  that  the  existing 
approval  or  certification  be  extended  to 
cover  the  proposed  changes  and  shall  be 
accompanied  by  drawings, 
specifications,  and  related  information, 
showing  the  changes  in  detail. 

(2)  Where  the  applicant  for  approval 
has  used  an  independent  laboratory 
under  part  6  of  this  chapter  to  perform, 
in  whole  or  in  part,  the  necessary  testing 
and  evaluation  for  approval  of  changes 
to  an  approved  or  certified  product 
under  this  part,  the  applicant  must 
provide  to  MSHA  as  part  of  the  approval 
application: 

(i)  Written  evidence  of  the 
laboratory's  independence  and  current 
recognition  by  a  laboratory  accrediting 
organization; 

(ii)  Complete  technical  explanation  of 
how  the  product  complies  with  each 
requirement  in  the  applicable  MSHA 
product  approval  requirements; 

(iii)  Identification  of  components  or 
features  of  the  product  that  are  critical 
to  the  safety  of  the  product;  and 

(iv)  All  documentation,  including 
drawings  and  specifications,  as 
submitted  to  the  independent  laboratory 
by  the  applicant  and  as  required  by  this 
part. 


PART  19— ELECTRIC  CAP  LAMPS 

■  9.  The  authority  for  part  19  continues 
to  read  as  follows: 

Authority:  30  U.S.C.  957.  961. 

■  10.  Revise  §  19.3  to  read  as  follows: 

§19.3    Applications. 

(a)  Before  MSHA  will  undertake  the 
active  investigation  leading  to  approval 


of  any  lamp,  the  manufacturer  shall 
make  application  by  letter  for  an 
investigation  leading  to  approval  of  its 
famp.  This  application,  accompanied  by 
a  check,  bank  draft,  or  money  order, 
payable  to  U.S.  Mine  Safet\'  and  Health 
Administration,  to  cover  all  the 
necessary  fees,  shall  be  sent  to  Approval 
and  Certification  Center.  Rural  Rqute  #1, 
Box  251.  Industrial  Park  Road, 
Triadelphia,  WV  26059,  together  with 
the  required  drawings,  one  complete 
lamp,  and  instructions  for  its  operation. 

(b)  Where  the  applicant  for  approval 
has  used  an  independent  laboratory 
under  part  6  of  this  chapter  to  perform, 
in  whole  or  in  part,  the  necessary  testing 
and  evaluation  for  approval  under  this 
part,  the  applicant  must  provide  to 
MSHA  as  part  of  the  approval     . 
application: 

(1)  Written  evidence  of  the 
laboratory's  independence  and  current 
recognition  by  a  laboratory  accrediting 
organization; 

(2)  Complete  technical  explanation  of 
how  the  product  complies  with  each 
requirement  in  the  applicable  MSHA 
product  approval  requirements; 

(3)  Identification  of  components  or 
features  of  the  product  that  are  critical 
to  the  safety  of  the'-product;  and 

(4)  All  documentation,  including 
drawings  and  specifications,  as 
submitted  to  the  independent  laboratory 
by  the  applicant  and  as  required  by  this 
part. 

(c)  An  applicant  may  request  testing 
and  evaluation  to  non-MSHA  product 
safety  standards  which  have  been 
determined  by  MSHA  to  be  equivalent, 
under  §6.20  of  this  chapter,  to  MSHA's 
product  approval  requirements  under 
this  part.  "^ 

■  11.  Amend  §19.13  by  revising 
paragraph  (a)  to  read  as  follows: 

§  1 9.1 3    Instructions  for  tiandling  future 
changes  in  lamp  design. 

***** 

(a)(1)  The  manufacturer  shall  write  to 
the  Approval  and  Certification  Center, 
Rural  Route  #1,  Box  251,  Industrial  Park 
Road,  Triadelphia,  WV  26059, 
requesting  an  extension  of  the  original 
approval  and  stating  the  change  or 
changes  desired.  With  this  letter  the 
manufacturer  should  submit  a  revised 
drawing  or  drawings  showing  the 
changes  in  detail,  and  one  of  each  of  the 
changed  lamp  parts. 

(2)  Where  the  applicant  for  approval 
has  used  an  independent  laboratory 
under  part  6  of  this  chapter  to  perform, 
in  whole  or  in  part,  the  necessar>'  testing 
and  evaluation  for  approval  of  changes 
to  an  approved  product  under  this  part, 
the  applicant  must  provide  to  MSHA  as 
part  of  the  approval  application: 
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(i)  Written  evidence  of  the 
laboratory's  independence  and  current 
recognition  by  a  laboratory  accrediting 
organization: 

(ii)  Complete  technical  explanation  of 
how  the  product  complies  with  each 
requirement  in  the  applicable  MSHA 
product  approval  requirements: 

(iii)  IdentiBcation  of  components  or 
features  of  the  product  that  are  critical 
to  the  safety  of  the  product:  and 

(iv)  All  documentation,  including 
drawings  and  specifications,  as 
submitted  to  the  independent  laboratory 
by  the  applicant  and  as  required  by  this 
part. 


PART  20— ELECTRIC  MINE  LAMPS 
OTHER  THAN  STANDARD  CAP  LAMPS 

■  12.  The  authority  for  part  20  continues 
to  read  as  follows: 

Authority:  30  U.S.C.  957,  961. 

■  13.  Revise  §  20.3  to  read  as  follows: 

§20.3    Applications. 

(a)  Before  MSHA  will  undertake  the 
active  investigation  leading  to  approval 
of  any  lamp,  the  manufacturer  shall 
make  application  by  letter  for  an 
investigation  of  the  lamp.  This 
application,  accompanied  by  a  check, 
bank  draft,  or  money  order,  payable  to 
the  U.S.  Mine  Safety  and  Health 
Administration,  to  cover  all  the 
necessary'  fees,  shall  be  sent  to  the 
Approval  and  Certification  Center,  Rural 
Route  #1,  Box  251.  Industrial  Park  Road, 
Triadelphia,  WV  26059,  together  with 
the  required  drawings,  one  complete 
lamp,  and  instructions  for  its  operation. 

(b)  Where  the  applicant  for  approval 
has  used  an  independent  laboratory 
under  part  6  of  this  chapter  to  perform, 
in  whole  or  in  part,  the  necessary  testing 
and  evaluation  for  approval  under  this 
part,  the  applicant  must  provide  to 
MSHA  as  part  of  the  approval 
application: 

(1)  Written  evidence  of  the 
laboratory's  independence  and  current 
recognition  by  a  laboratory  accrediting 
organization; 

(2)  Complete  technical  explanation  of 
how  the  product  complies  with  each 
requirement  in  the  applicable  MSHA 
product  approval  requirements; 

(3)  Identification  of  components  or 
features  of  the  product  that  are  critical 
to  the  safety  of  the  product;  and 

(4)  All  documentation,  including 
drawings  and  specifications,  as 
submitted  to  the  independent  laboratory 
by  the  applicant  and  as  required  under 
this  part. 

(c)  An  applicant  may  request  testing 
and  evaluation  to  non-MSHA  product 


safety  standards  which  have  been 
deterpiined  by  MSHA  to  be  equivalent, 
under  §  6.20  of  this  chapter,  to  MSHA's 
product  approval  requirements  under 
this  part. 

■  14.  Amend  §  20.14  by  revising 
paragraph  (a)  to  read  as  follows: 

§  20.1 4    Instructions  for  handling  future 
changes  in  lamp  design. 

***** 

(a)(1)  The  manufacturer  shall  write  to 
the  Approval  and  Certification  Center, 
Rural  Route  #1,  Box  251,  Industrial  Park 
Road.  Triadelphia.  WV  26059. 
requesting  an  extension  of  the  original 
approval  and  describing  the  change  or 
changes  proposed.  With  this  letter  the 
manufacturer  should  submit  a  revised 
drawing  or  drawings  showing  the 
changes  in  detail,  and  one  of  each  of  the 
changed  lamp  parts. 

(2)  Where  the  applicant  for  approval 
has  used  an  independent  laboratory 
under  part  6  of  this  chapter  to  perform, 
in  whole  or  in  part,  the  necessary  testing 
and  evaluation  for  approval  of  changes 
to  an  approved  product  under  this  part, 
the  applicant  must  provide  to  MSHA  as 
part  of  the  approval  application: 

(i)  Written  evidence  of  the 
laboratory's  independence  and  current 
recognition  by  a  laboratory  accrediting 
organization; 

(ii)  Complete  technical  explanation  of 
how  the  product  complies  with  each 
requirement  in  the  applicable  MSHA 
product  approval  requirements; 

(iii)  Identification  of  components  or 
features  of  the  product  that  are  critical 
to  the  safety  of  the  product;  and 

(iv)  All  documentation,  incltiding 
drawings  and  specihcations.  as 
submitted  to  the  independent  laboratory 
by  the  applicant  and  as  required  by  this 
part. 


PART  22— PORTABLE  METHANE 
DETECTORS 

■  15.  The  authority  for  part  22  continues 
to  read  as  follows: 

Authority:  30  U.S.C.  957,  961. 

■  16.  Revise  §  22.4  to  read  as  follows: 

§22.4    Applications. 

(a)  Before  MSHA  will  undertake  the 
active  investigation  leading  to  approval 
of  any  methane  detector,  the 
manufacturer  shall  make  application  by 
letter  for  an  investigation  leading  to 
approval  of  the  detector.  This 
application,  accompanied  by  a  check, 
bank  draft,  or  money  order,  payable  to 
the  U.S.  Mine  Safety  and  Health 
Administration,  to  cover  all  the 
necessary  fees,  shall  be  sent  to  the 


Approval  and  Certification  Center,  Rural 
Route  #1,  Box  251.  Industrial  Park  Road. 
Triadelphia.  WV  26059.  together  with 
the  required  drawings,  one  complete 
detector,  and  instructions  for  its 
operation. 

(b)  Where  the  applicant  for  approval 
has  used  an  independent  laboratory 
under  part  6  of  this  chapter  to  perform, 
in  whole  or  in  part,  the  necessary  testing 
and  evaluation  for  approval  under  this 
part,  the  applicant  must  provide  to 
MSHA  as  part  of  the  approval 
application: 

(1)  Written  evidence  of  the 
laboratory's  independence  and  current 
recognition  by  a  laboratory  accrediting 
organization; 

(2)  Complete  technical  explanation  of 
how  the  product  complies  with  each 
requirement  in  the  applicable  MSHA     ^ 
product  approval  requirements; 

(3)  Identification  of  components  or 
features  of  the  product  that  are  critical 
to  the  safety  of  the  product;  and 

(4)  All  documentation,  including 
drawings  and  specifications,  as 
submitted  to  the  independent  laboratory 
by  the  applicant  and  as  required  by  this 
part. 

(c)  An  applicant  may  request  testing 
and  evaluation  to  non-MSHA  product 
safety  standards  which  have  been 
determined  by  MSHA  to  be  equivalent, 
under  §6.20  of  this  chapter,  to  MSHA's 
product  approval  requirements  under 
this  part. 

■  17.  Section  22.11  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  22.1 1    Instructions  on  handling  future 
changes  in  design. 

***** 

(a)(1)  The  manufacturer  must  write  to 
the  Approval  and  Certification  Center. 
Rural  Route  #1,  Box  251,  Industrial  Park 
Road,  Triadelphia,  WV  26059, 
requesting  an  extension  of  the  original 
approval  and  stating  the  change  or 
changes  desired.  With  this  request,  the 
manufacturer  should  submit  a  revised 
drawing  or  drawings  showing  changes 
in  detail,  together  with  one  of  each  of 
the  parts  affected. 

(2)  Where  the  applicant  for  approval 
has  used  an  independent  laboratory 
under  part  6  of  this  chapter  to  perform, 
in  whole  or  in  part,  the  necessary  testing 
and  evaluation  for  approval  of  changes 
to  an  approved  product  under  this  part, 
the  applicant  must  provide  to  MSHA  as 
part  of  the  approval  application: 

(i)  Written  evidence  of  the 
laboratory's  independence  and  current 
recognition  by  a  laboratory  accrediting 
organization; 

(ii)  Complete  technical  explanation  of 
how  the  product  complies  with  each 
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requirement  in  the  applicable  MSHA 
product  approval  requirements; 
•  (iii)  Identification  of  components  or 
features  of  the  product  that  are  critical 
to  the  safety  of  the  product;  and 

(iv)  All  documentation,  including 
drawings  and  specifications,  as 
submitted  to  the  independent  laboratory 
by  the  applicant  and  as  required  by  this 
part. 


PART  23— TELEPHONES  AND 
SIGNAUNG  DEVICES 

■  18.  The  authority  for  part  23  continues 
to  read  as  follows: 

Authority:  30  U.S.C.  957,  961. 

■  19.  Revise  §  23.3  to  read  as  follows: 

§23.3    Applications. 

(a)  Before  MSHA  will  undertake  the 
active  investigation  leading  to  approval 
of  any  telephone  or  signaling  device,  the 
manufacturer  shall  make  application  by 
letter  for  an  investigation  leading  to 
approval  of  the  device.  This  application, 
accompanied  by  a  check,  bank  draft,  or 
money  order,  payable  to  the  U.S.  Mine 
Safety  and  Health  Administration,  to 
cover  all  the  necessary  fees,  shall  be 
sent  to  the  Approval  and  Certification 
Center,  Rural  Route  #1,  Box  251, 
Industrial  Park  Road,  Triadelphia,  WV 
26059,  together  with  the  required 
drawings,  one  complete  telephone  or 
signaling  device,  and  instructions  for  its 
operation. 

(b)  Where  the  applicant  for  approval 
has  used  an  independent  laboratory 
under  part  6  of  this  chapter  to  perform, 
in  whole  or  in  part,  the  necessary  testing 
and  evaluation  for  approval  under  this 
part,  the  applicant  must  provide  to 
MSHA  as  part  of  the  approval 
application: 

(1)  Written  evidence  of  the 
laboratory's  independence  and  current 
recognition  by  a  laboratory  accrediting 
organization; 

(2)  Complete  technical  explanation  of 
how  the  product  complies  with  each 
requirement  in  the  applicable  MSHA 
product  approval  requirements; 

(3)  Identification  of  components  or 
features  of  the  product  that  are  critical 
to  the  safety  of  the  product;  and 

(4)  All  documentation,  including 
drawings  and  specifications,  as 
submitted  to  the  independent  laboratory 
by  the  applicant  and  as  required  by  this 
part. 

(c)  An  applicant  may  request  testing 
and  evaluation  to  non-MSHA  product 
safety  standards  which  have  been 
determined  by  MSHA  to  be  equivalent, 
under  §  6.20  of  this  chapter,  to  MSHA's 
product  approval  requirements  under 
this  part. 


■  20.  Amend  §  23.14  by  revising 
paragraph  (a)  to  read  as  follows: 

§  23.1 4    Instructions  for  handling  future 
changes  in  design. 

***** 

(a)(1)  The  manufacturer  shall  write  to 
the  Approval  and  Certification  Center, 
Rural  Route  #1,  Box  251,  Industrial  Park 
Road,  Triadelphia,  WV  26059, 
requesting  an  extension  of  the  original 
approval  and  stating  the  change  or 
changes  desired.  With  this  request,  the 
manufacturer  should  submit  a  revised 
drawing  or  drawings  showing  the 
changes  in  detail,  together  with  one  of 
each  of  the  parts  affected. 

(2)  Where  the  applicant  for  approval 
has  used  an  independent  laboratory 
imder  part  6  of  this  chapter  to  perform, 
in  whole  or  in  part,  the  necessary  testing 
and  evaluation  for  approval  of  changes 
to  an  approved  product  under  this  part, 
the  applicant  must  provide  to  MSHA  as 
part  of  the  approval  application: 

(i)  Written  evidence  of  the 
laboratory's  independence  and  current 
recognition  by  a  laboratory  accrediting 
organization; 

(ii)  Complete  technical  explanation  of 
how  the  product  complies  with  each 
requirement  in  the  applicable  MSHA 
product  approval  requirements; 

(iii)  Identification  of  components  or 
features  of  the  product  that  are  critical 
to  the  safety  of  the  product;  and 

(iv)  All  documentation,  including 
drawings  and  specifications,  as 
submitted  to  the  independent  laboratory 
by  the  applicant  and  as  required  by  this 
part. 


PART  27— METHANE-MONITORING 
SYSTEMS 

■  21.  The  authority  for  part  27  continues 
to  read  as  follows: 

Authority:  30  U.S.C.  957,  961. 

■  22.  Amend  §  27.4  by  revising 
paragraph  (a)  to  read  as  follows: 

§27.4    Applications. 

(a)(1)  No  investigation  or  testing  for 
certification  will  be  undertaken  by 
MSHA  except  pursuant  to  a  written 
application,  accompanied  by  all 
drawings,  specifications,  descriptions, 
and  related  materials  and  also  a  check, 
bank  draft,  or  money  order  payable  to 
the  U.S.  Mine  Safety  and  Health 
Administration,  to  cover  the  fees.  The 
application  and  all  related  matters  and 
correspondence  concerning  it  shall  be 
addressed  to  the  Approval  and 
Certification  Center,  Rural  Route  #1, 
Box  251,  Industrial  Park  Road, 
Triadelphia.  WV  26059. 


(2)  Where  the  applicant  for  approval 
has  used  an  independent  laboratory 
under  part  6  of  this  chapter  to  perform, 
in  whole  or  in  part,  the  necessary  testing 
and  evaluation  for  approval  under  this 
part,  the  applicant  must  provide  to 
MSHA  as  part  of  the  approval 
application: 

li)  Written  evidence  of  the 
laboratory's  independence  and  current 
recognition  by  a  laboratory  accrediting 
organization; 

(ii)  Complete  technical  explanation  of 
how  the  product  complies  with  each 
requirement  in  the  applicable  MSHA    ■. 
product  approval  requirements; 

(iii)  Identification  of  components  or 
features  of  the  product  that  are  critical 
to  the  safety  of  the  product;  and 

(iv)  All  documentation,  including 
drawings  and  specifications,  as 
submitted  to  the  independent  laboratory 
by  the  applicant  and  as  required  by  this 
part. 

(3)  An  applicant  may  request  testing 
and  evaluation  to  non-MSHA  product 
safety  standards  which  have  been 
determined  by  MSHA  to  be  equivalent, 
under  §  6.20  of  this  chapter,  to  the 
product  approval  requirements  under 
this  part. 
***** 

■  23.  Amend  27.11  by  revising  paragraph 
(a)  to  read  as  follows: 

§  27.1 1     Extension  of  certification. 

***** 

(a)(i)  Application  shall  be  made  as  for 
an  original  certification,  requesting  that 
the  existing  certification  be  extended  to 
cover  the  proposed  changes.  The 
application  shall  include  complete 
drawings,  specifications,  and  related 
data,  showing  the  changes  in  detail. 

(2)  Where  the  applicant  for  approval 
has  used  an  independent  laboratory 
under  part  6  of  this  chapter  to  perform, 
in  whole  or  in  part,  the  necessary  testing 
and  evaluation  for  approval  of  changes 
to  an  approved  product  under  this  part, 
the  applicant  must  provide  to  MSHA  as 
part  of  the  approval  application: 

(i)  Written  evidence  of  the 
laboratory's  independence  and  current 
recognition  by  a  laboratory  accrediting 
organization; 

(ii)  Complete  technical  explanation  of 
how  the  product  complies  with  each 
requirement  in  the  applicable  MSHA 
product  approval  requirements; 

(iii)  Identification  of  components  or 
features  of  the  product  that  are  critical 
to  the  safety  of  the  product;  and 

(iv)  All  documentation,  including 
drawings  and  specifications,  as 
submitted  to  the  independent  laboratory 
by  the  applicant  and  as  required  by  this 
part. 
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PART  33— OUST  COLLECTORS  FOR 
USE  IN  CONNECTION  WITH  ROCK 
DRILLING  IN  COAL  MINES 

■  24.  The  authority  for  part  33  continues 
to  read  as  follows: 

Authority:  30  U.S.C.  957.  961. 

■  25.  Amend  §  33.6  by  revising 
paragraph  (a)  to  read  as  follows: 

§  33.6    Applications. 

{a)(l)  No  investigation  or  testing  will 
be  undertaken  by  MSHA  except 
pursuant  to  a  written  application 
(except  as  otherwise  provided  in 
paragraph  (e)  of  this  section), 
accompanied  by  a  check,  bank  draft,  or 
money  order,  payable  to  the  U.S.  Mine 
Safety  and  Health  Administration,  to 
cover  the  fees;  and  all  prescribed 
drawings,  specifications,  and  all  related 
materials.  The  application  and  all 
related  matters  and  all  correspondence 
concerning  it  shall  be  sent  to  the 
Approval  and  Certification  Center.  Rural 
Route  #1,  Box  251,  Industrial  Park  Road. 
Triadelphia.  VW  26059. 

(2)  Wnere  the  applicant  for  approval 
has  used  an  independent  laboratory 
under  part  6  of  this  chapter  to  perform, 
in  whole  or  in  part,  the  necessary  testing 
and  evaluation  for  approval  under  this 
part,  the  applicant  must  provide  to 
MSHA  as  part  of  the  approval 
application: 

(i)  Written  evidence  of  the 
laboratory's  independence  and  current 
recognition  by  a  laboratory  accrediting 
organization; 

(ii)  Complete  technical  explanation  of 
how  the  product  complies  with  each 
requirement  in  the  applicable  MSHA 
product  approval  requirements; 

(iii)  Identification  of  components  or 
features  of  the  product  that  are  critical 
to  the  safety  of  the  product;  and 

(iv)  All  documentation,  including 
drawings  and  specifications,  as 
submitted  to  the  independent  laboratory 
by  the  applicant  and  as  required  by  this 
part. 

(3)  An  applicant  may  request  testing 
and  evaluation  to  non-MSHA  product 
safety  standards  which  have  been 
determined  by  MSHA  to  be  equivalent, 
under  §  6.20  of  this  chapter,  to  MSHA's 
product  approval  requirements  under 
this  part. 
***** 

■  26.  Amend  §  33.12  by  revising 
paragraph  (a)  to  read  as  follows:  - 

§  33.1 2    Changes  after  certification. 

***** 

(a)(1)  Application  shall  be  made  as  for 
an  original  certificate,  requesting  that 
the  existing  certification  be  extended  to 
cover  the  proposed  changes,  and  shall 


be  accompanied  by  drawings, 
specifications,  and  related  data  showing 
the  changes  in  detail. 

(2)  Where  the  applicant  for  approval 
has  used  an  independent  laboratory 
under  part  6  of  this  chapter  to  perform, 
in  whole  or  in  part,  the  necessary  testing 
and  evaluation  for  approval  of  changes 
to  an  approved  product  under  this  part, 
the  applicant  must  provide  to  MSHA  as 
part  of  the  approval  application: 

(i)  Written  evidence  of  the 
laboratory's  independence  and  current 
recognition  by  a  laboratory  accrediting 
organization; 

(ii)  Complete  technical  explanation  of 
how  the  product  complies  with  each 
requirement  in  the  applicable  MSHA 
product  approval  requirements; 

(iii)  Identification  of  components  or 
features  of  the  product  that  are  critical 
to  the  safety  of  the  product;  and 

(iv)  All  documentation,  including 
drawings  and  specifications,  as 
submitted  to  the  independent  laboratory 
by  the  applicant  and  as  required  by  this 
part. 


PART  35— FIRE-RESISTANT 
HYDRAUUC  FLUIDS 

■  27.  The  authority  for  part  35  continues 
to  read  as  follows: 

Authority:  30  U.S.C.  957,  961. 

■  28.  Amend  §  35.6  by  revising 
paragraph  (a)  to  read  as  follows: 

§35.6    Applications. 

(a)(1)  No  investigation  or  testing  will 
be  undertaken  by  MSHA  except 
pursuant  to  a  written  application, 
accompanied  by  a  check,  bank  draft,  or 
money  order,  payable  to  the  U.S.  Mine 
Safety  and  Health  Administration,  to 
cover  the  fees;  and  all  descriptions, 
specifications,  test  samples,  and  related 
materials.  The  application  and  all 
related  matters  and  correspondence 
concerning  it  shall  be  sent  to  the 
Approval  and  Certification  Center,  Rural 
Route  #1,  Box  251,  Industrial  Park  Road, 
Triadeljphia,  WV  26059. 

(2)  \A'nere  the  applicant  for  approval 
has  used  an  independent  laboratory 
under  part  6  of  this  chapter  to  perform, 
in  whole  or  in  part,  the  necessary  testing 
and  evaluation  for  approval  under  this 
part,  the  applicant  must  provide  to 
MSHA  as  part  of  the  approval 
application: 

(i)  Written  evidence  of  the 
laboratory's  independence  and  current 
recognition  by  a  laboratory  accrediting 
organization;' 

(ii)  Complete  technical  explanation  of 
how  the  product  complies  with  each 
requirement  in  the  applicable  MSHA 
product  approval  requirements; 


(iii)  Identification  of  components  or 
features  of  the  product  that  are  critical 
to  the  safety  of  the  product;  and 

(iv)  All  documentation,  including 
drawings  and  specifications,  as 
submitted  to  the  independent  laboratory 
by  the  applicant  and  as  required  by  this 
part. 

(3)  An  applicant  may  request  testing 
and  evaluation  to  non-MSHA  product 
safety  standards  which  have  been 
determined  by  MSHA  to  be  equivalent, 
under  §  6.20  of  this  chapter,  to  MSHA's 
product  approval  requirements  under 
this  part. 
***** 

■  29.  Amend  §  35.12  by  revising 
paragraph  (a)  to  read  as  follows: 

§  35.1 2    Changes  after  certification. 

***** 

(a)(1)  Application  shall  be  made,  as 
for  an  original  certificate  of  approval, 
requesting  that  the  existing  certification 
be  extended  to  cover  the  proposed 
change.  The  application  shall  be 
accompanied  by  specifications  and 
related  material  as  in  the  case  of  an 
original  application. 

(2)  Where  the  applicant  for  approval 
has  used  an  independent  laboratory 
under  part  6  of  this  chapter  to  perform, 
in  whole  or  in  part,  the  necessary  testing 
and  evaluation  for  approval  of  changes 
to  an  approved  product  under  this  part, 
the  applicant  must  provide  to  MSHA  as 
part  of  the  approval  application: 

(i)  Written  evidence  of  the 
laboratory's  independence  and  current 
recognition  by  a  laboratory  accrediting 
organization; 

(ii)  Complete  technical  explanation  of 
how  the  product  complies  with  each 
requirement  in  the  applicable  MSHA 
product  approval  requirements; 

(iii)  Identification  of  components  or 
features  of  the  product  that  are  critical 
to  the  safety  of  the  product;  and 

(iv)  All  documentation,  including 
drawings  and  specifications,  as 
submitted  to  the  independent  laboratory 
by  the  applicant  and  as  required  by  this 
part. 


PART  36— APPROVAL 
REQUIREMENTS  FOR  PERMISSIBLE 
MOBILE  DIESEL-POWERED 
TRANSPORTATION  EQUIPMENT 

■  30.  The  authority  for  part  36  continues 
to  read  as  follows: 

Authority:  30  U.S.C.  957,  961. 

■  31.  Amend  §  36.6  by  revising 
paragraph  (a)  to  read  as  follows: 

S36.6    Applications. 

(a)(1)  No  investigation  or  testing  will 
be  undertaken  by  MSHA  except 
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piu-suant  to  a  written  application, 
accompanied  by  a  check,  bank  draft,  or 
money  order,  payable  to  the  U.S.  Mine 
Safety  and  Health  Administration,  to 
cover  the  fees;  and  all  descriptions, 
specifications,  test  samples,  and  related 
materials.  The  application  and  all 
related  matters  and  correspondence 
concerning  it  shall  be  sent  to  the 
Approval  and  Certification  Center,  Riu^ 
Route  #1,  Box  251,  Industrial  Park  Road, 
Triadelphia,  WV  26059. 

(2)  Where  the  applicemt  for  approval 
has  used  an  independent  laboratory 
under  part  6  of  this  chapter  to  perform, 
in  whole  or  in  part,  the  necessary  testing 
and  evaluation  for  approval  under  this 
part,  the  applicant  must  provide  to 
MSHA  as  part  of  the  approval 
application: 

(i)  Written  evidence  of  the 
laboratory's  independence  and  current 
recognition  by  a  laboratory  accrediting 
organization; 

(ii)  Complete  technical  explanation  of 
how  the  product  complies  with  each 
requirement  in  the  applicable  MSHA 
product  approval  requirements; 


(iii)  Identification  of  components  or 
featiu^s  of  the  product  that  are  critical 
to  the  safety  of  the  product;  and 

(iv)  All  dociunentation,  including 
drawings  and  specifications,  as 
submitted  to  the  independent  laboratory 
by  the  applicant  and  as  required  by  this 
part. 

(3)  An  applicant  may  request  testing 
and  evaluation  to  non-MSHA  product 
safety  standards  which  have  been 
determined  by  MSHA  to  be  equivalent, 
under  §  6.20  of  this  chapter,  to  MSHA's 
product  approval  requirements  under 
this  part. 
***** 

■  32.  Amend  §  36.12  by  revising 
paragraph  (a)  to  read  as  follows: '     '    * 

§  36.1 2    Changes  after  certhication. 

***** 

(a)(1)  Application  shall  be  made,  as 
for  an  original  certificate  of  approval, 
requesting  that  the  existing  certification 
be  extended  to  cover  the  proposed 
change.  The  application  shall  be 
accompanied  by  specifications  and 
related  material  as  in  the  case  of  an 
original  application. 


(2)  Where  the  applicant  for  approval 
has  used  an  independent  laboratory 
imder  part  6  of  this  chapter  to  perform, 
in  whole  or  in  part,  the  necessary  testing 
and  evaluation  for  approval  of  changes 
to  an  approved  product  under  this  part, 
the  applicant  must  provide  to  MSHA  as 
part  of  the  approval  application: 

(i)  Written  evidence  of  the 
laboratory's  independence  and  current 
recognition  by  a  laboratory'  accrediting 
organization; 

(ii)  Complete  technical  explanation  of 
how  the  product  complies  with  each 
requirement  in  the  applicable  MSHA 
product  approval  requirements; 

(iii)  Identification  of  components  or 
features  of  the  product  that  are  critical 
to  the  safety  of  the  product;  and 

(iv)  All  documentation,  including 
drawings  and  specifications,  as 
submitted  to  the  independent  laboratoiy 
by  the  applicant  and  as  required  by  this 
part. 
*        *        •        *        * 

[FR  Doc.  03-15006  Filed  6-16-03:  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dockat  No.  FR-4800-C-2A] 

Super  Notice  of  Funding  Availability 
(SuperNOFA)  for  HUD's  Discretionary 
Programs  for  Fiscal  Year  2003; 
Technical  Correction 

AGENCY:  Office  of  the  Secretary.  HUD. 
ACTION:  Super  Notice  of  Funding 
Availability  (SuperNOFA)  for  HUD 
Discretionary  Programs;  technical 
correction. 

summary:  On  April  25,  2003.  HUD 
published  its  Fiscal  Year  2003  Super 
Notice  of  Funding  Availability 
(SuperNOFA)  for  HUD's  Discretionary 
Programs.  This  document  makes  certain 
tecfajiical  corrections  to  the  General 
Section  and  the  following  programs: 
Assisted  Living  Conversion  Program; 
Community  Development  Technical 
Assistance;  Continuum  of  Care 
Homeless  Assistance:  Fair  Housing 
biitiatives  Program  (FHIP);  Healthy 
Homes  Demonstration;  Housing 
Counseling;  Housing  Opportunities  for 
Persons  with  AIDS;  Lead  Hazard 
Control;  Lead  Outreach  Grant  Program; 
Resident  Opportunities  and  Self- 
Sufficiency  (ROSS);  Rural  Housing  and 
Economic  Development;  Service 
Coordinators  in  Multifamily  Housing; 
and  Youthbuild. 

This  notice  also  extends  the 
application  due  date  for  the  ROSS  for 
Homeownership  Supportive  Services  to 
July  7,  2003. 

DATES:  The  application  due  date  for  the 
ROSS  Program  for  Homeownership 
Supportive  Services  is  extended  to  July 
7,  2003.  All  other  application  due  dates 
remain  as  published  in  the  Federal 
Register  on  April  25.  2003. 
FOR  FURTHER  INFORMATtON  CONTACT:  For 
the  Programs  listed  in  this  notice,  please 
contact  the  office  or  individual  listed 
under  the  "For  Further  Information" 
heading  in  the  individual  program 
section  of  the  SuperNOFA,  published 
on  April  25,  2003. 

SUPPLEMENTARY  INFORMATION:  On  April 
25,  2003  (68  FR  21001).  HUD  published 
its  Fiscal  Year  (FY)  2003  Super  Notice 
of  Funding  Availability  (SuperNOFA) 
for  HUD's  Discretionary  Programs.  The 
FY  2003  SuperNOFA  announced 
approximately  $2.3  billion  in  HUD 
program  funds  covering  43  funding 
opportunities  within  programs  operated 
and  administered  by  HUD  offices. 

Summary  of  Technical  Corrections 

Summaries  of  the  technical 
corrections  that  will  be  made  by  this 
document  are  as  follows.  The  page 


numbering  shown  in  brackets  identifies 
where  the  individual  funding 
availability  announcement  that  is  being 
corrected  can  be  found  in  the  April  25, 
2003,  SuperNOFA. 

General  Section  of  SuperNOFA  (Page 
21002] 

On  page  21002,  the  "Addresses" 
paragraph  is  amended  by  removing  the 
references  to  appendices  and 
substituting  the  references  to  the 
correctly  numbered  appendices. 

HUD  amends  the  SuperNOFA 
Funding  Chart,  on  page  21011.  to 
include  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  numbers  for 
programs  for  which  CFDA  numbers 
were  inadvertently  transposed  in  the 
April  25,  2003,  publication. 

In  the  SuperNOFA  Fimding  Chart  on 
page  21015,  HUD  amends  the 
application  due  date  for  the  ROSS  for 
Homeownership  Supportive  Services  by 
extending  the  due  date  to  July  7,  2003. 

Paragraph  (H)  "Forms,  Certifications, 
and  Assurances,"  on  page  21019,  is 
amended  to  substitute  the  correct  form 
number  for  HUD's  Program  Outcome 
Logic  Model  form  (HUD-96010). 

On  page  21019,  paragraph  (K)  "OMB 
Circulars  and  Government-wide 
Regulations  Applicable  to  Financial 
Assistance  Programs"  is  amended  to 
add  an  additional  URL  from  which 
applicants  may  obtain  Office  of 
Management  and  Budget  (OMB) 
circulars. 

On  pages  21066  and  21067.  the  form 
"Certification  Regarding  Debarment  and 
Suspension"  is  removed. 

Community  Development  Technical 
Assistance  [Page  21083] 

Paragraph  1(A)  of  page  21085  is 
amended  to  change  the  application  due 
date  to  June  4,  2003. 

On  page  21092,  in  paragraph  VI(I) 
"Forms,"  the  reference  to  the  General 
Section  of  the  SuperNOFA  is  corrected 
to  read  "Section  V(H)  of  the  General 
Section." 

Fair  Housing  Initiatives  Program  (FHIP) 
[Page  21195] 

Under  "Eligible  Activities,"  on  pages 
21199-21200,  the  language  is  amended 
to  clarify  the  requirements  under  the 
Regional/Local/Community-Based 
Programs. 

Under  "Rating  Factor  3:  Soundness  of 
Approach,"  on  page  21208,  the  text  is 
changed  to  clarify  that  four  points  under 
this  subfactor  will  be  given  if  the 
applicant  is  a  grassroots  faith-based  or 
other  community-based  organization,  or 
if  the  applicant  proposes  to  partner  or 
sub-contract  with  a  grassroots,  faith- 


based,  or  other  community-based 
organization. 

Housing  Counseling  Program  [Page 
21241] 

In  paragraph  (A)  under  Rating  Factor 
1.  on  page  21247,  the  language  is 
corrected  to  state  that  scoring  will  be 
based  on  the  number  of  years  of  recent 
experience  of  project  directors  in 
addition  to  counselors.  In  addition,  on 
page  21249.  Rating  Factor  1  is  amended 
to  instruct  applicants  to  indicate  the 
total  dollar  value  of  the  resources  the 
applicant  was  able  to  leverage  in 
support  of  the  housing  counseling 
program,  not  including  the  applicant's 
HUD  housing  counseling  grants  (if 
applicable),  for  the  period  October  1, 
2001.  to  September  30,  2002.  {See  page 
21249.) 

Paragraph  3  under  Rating  Factor  5. 
entitled  "Submission  Requirements  for 
Factor  5,"  is  amended  to  instruct 
applicants  that  they  must  submit  a 
program  evaluation  plan  using  the 
Program  Outcome  Logic  Model  form 
(HUD-96010)  that  demonstrates  how 
the  applicant  will  measure  program 
performance.  [Seepage  21251.) 

On  page  21252,  paragraph  (1),  imder 
section  VI.  "Application  Submission 
Requirements"  is  amended  to  exclude: 
Form  HUD-424-CB,  Grant  Application 
Detailed  Budget;  Form  HUD-424-CBW, 
Grant  Application  Detailed  Budget 
Worksheet;  and  Form  HUD-27061,  Race 
and  Ethnic  Data  Reporting  Form. 

Appendix  B,  on  page  21254,  is 
amended  to  substitute  contact  person  E. 
Carolyn  Hogans,  (404)  331-5001, 
extension  2129,  for  Fellece  Sawyer- 
Coleman.  * 

Section  8  Homeownership  Voucher- 
Housing  Counseling  Grant  Program 
[Page  21261] 

Paragraph  (A)  under  Rating  Factor  1 , 
on  page  21266,  is  amended  to  include 
a  statement  that  scoring  will  be  based  on 
the  number  of  years  of  recent  experience 
of  project  directors  in  addition  to 
counselors.  In  addition,  on  page  21267, 
Rating  Factor  1  is  amended  to  instruct 
applicants  to  indicate  the  total  dollar 
value  of  the  resources  the  applicant  was 
able  to  leverage  in  support  of  the 
housing  counseling  program,  not 
including  the  applicant's  HUD  housing 
counseling  grants  (if  applicable),  for  the 
period  October  1,  2001,  to  September 
30,  2002. 

Paragraph  3  under  Rating  Factor  5,  on 
page  21269,  is  amended  to  instruct 
applicants  that  they  must  submit  a 
program  evaluation  plan  using  the 
Program  Outcome  Logic  Model  form 
(HUD-96010)  that  demonstrates  how 
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the  applicant  will  measure  program 
performance. 

On  page  21271,  paragraph  (1)  under 
section  VI.  "Application  Submission 
Requirements,"  is  amended  to  exclude: 
Form  HUD-424-CB.  Grant  Application 
Detailed  Budget;  Form  HLn>424-CBW, 
Grant  Application  Detailed  Budget 
Worksheet;  and  Form  HUD-27061,  Race 
and  Ethnic  Data  Reporting  Form. 

Appendix  B  is  amended  to  substitute 
contact  person  E.  Carolyn  Hogans,  (404) 
331-5001,  extension  2129,  for  Fellece 
Sawyer-Coleman.  [See  page  21272.) 

Lead-Based  Paint  Hazard  Control  Grant 
Program  [Page  21279] 

On  page  21282,  middle  column, 
paragraph  (B)(4)  is  amended  to  state  that 
prior  to  actual  execution  of  the  grant 
agreement,  local  and  state  applicants 
must  enter  into  contractual 
relationships  or  other  formal 
arrangements  with  grassroots,  faith- 
based  or  other  community-based 
organizations. 

On  page  21290,  middle  columfi, 
paragraph  (4),  entitled,  "Lead  Hazard 
Control  Outreach  and  Community 
Private  Sector  Involvement,"  is 
amended  to  clarify  that  applicants  that 
partner,  fund,  or  subcontract  with 
grassroots,  faith-based,  or  other 
community-based  organizations  will 
receive  one  point  under  this  subfactor. 

In  Rating  Factor  4:  Leveraging 
Resources,  on  page  21291,  the  language 
is  amended  to  clarify  that  state  and  local 
government  applicants  must  have  a 
contractual  or  other  formal  relationship 
with  a  grassroots,  faith-based,  or  other 
community-based  organization. 

In  Appendix  C,  on  page  21312,  a  new 
paragraph  is  inserted  prior  to  "Required 
Forms"  and  subsequent  to  "Abstract 
Summary."  The  new  paragraph,  "Work 
Plan  and  Budget,"  applies  to  current 
grantees  that  are  eligible  to  submit  a 
Performance-Based  Renewal 
Application. 

Healthy  Homes  Demonstration  Program 
[Page  21363] 

Under  Rating  Factor  1 :  Capacity  of  the 
Applicant  and  Related  Organizational 
Experience,  on  page  21369,  the 
description  of  the  rating  factor 
requirements  is  corrected  to  explain  that 
higher  points  will  be  received  by 
applicants  that  are,  or  propose  to 
partner,  fund  or  sub-contract  with 
grassroots  organizations,  including 
faith-based  or  other  community-based 
nonprofits. 

Lead  Outreach  Grant  Program  [Page 
21399] 

Under  Rating  Factor  1:  Capacity  of  the 
Applicant  and  Related  Organizational 


Experience,  on  page  21403,  the  language 
is  amended  to  clarify  requirements 
under  this  rating  factor. 

On  page  21404,  imder  Rating  Factor  3: 
Soundness  of  Approach,  the  text  is 
amended  to  instruct  applicants  that 
higher  rating  points  will  be  received  by 
applicants  that  include  higher 
percentages  of  funding  or  sub- 
contracting for  substantive  work  by 
grassroots  organizations,  including 
faith-based,  or  other  community  based, 
nonprofit  organizations.  In  addition,  on 
page  21405,  paragraph  (6)  is  amended  to 
further  clarify  the  requirements  under 
Rating  Factor  3. 

Youthbuild  Program  [Page  21453] 

On  page  21455,  under  Additional 
Information,  two  references  to  the 
application  due  date  are  amended  to 
clarify  the  due  date  and  application 
submission  processes. 

In  Appendix  B,  HUD  removes  the 
form  entitled,  "Line  Item  Budget  for 
Federal  Funds  for  the  Rural  Housing 
and  Economic  Development  Program," 
which  was  inadvertently  included  in 
the  Youthbuild  NOFA  at  page  21476. 

Rural  Housing  and  Economic 
Development  (RHED)  [Page  21477] 

On  page  21480,  in  the  definition  of  "A 
Firm  Commitment,"  the  earliest  date 
that  the  letter  of  firm  commitment  may 
be  dated  is  corrected  from  the  date  not 
earlier  than  the  date  of  publication  of 
the  SuperNOFA  to  the  date  on  which 
the  SuperNOFA  was  made  available  for 
public  inspection,  April  17,  2003. 

On  page  21485,  under  Rating  Factor  4 
"  Leveraging  Resources,  the  list  of 
available  points,  based  on  the  ratio  of    - 
leveraged  to  RHED  funds,  are  amended 
to  include  8  points  for  applicants  that 
demonstrate  evidence  of  49-40  percent 
of  requested  HUD  RHED  funds. 
Consequently,  the  document  is 
amended  to  state  that  6  points  are 
available  for  applicants  that 
demonstrate  39-30  percent  of  requested 
HUD  RHED  funds,  4  points  are  available 
for  applicants  that  demonstrate  29-20 
percent  of  requested  HUD  RHED  funds, 
2  points  eu^  available  for  applicants  that 
demonstrate  19-9  percent  of  requested 
HUD  RHED  funds,  and  0  points  will  be 
awarded  if  less  than  9  percent  of  HUD 
RHED  requested  funds  are  leveraged. 

Resident  Opportunities  and  Self- 
Sufficiency  (ROSS)  [Page  21507] 

The  application  due  date  for  the 
Homeownership  Supportive  Services 
category  is  July  7,  2003  [see  page 
21510).  If  you  submitted  an  application 
for  the  Homeownership  Supportive 
Services  NOFA,  you  will  be  provided 
the  opportunity  to  resubmit  your 


application  in  accordance  with  the  July 
7,  2003,  deadline  date.  The  address  for 
submission  remains  unchanged.  In 
evaluating  applications  received  for  the 
Homeowrnership  Supportive  Services 
NOFA,  HUD  will  consider  the 
application  with  the  latest  date. 

A  new  table  is  inserted  that  identifies 
the  due  dates,  funding  available,  and 
application  submission  address. 

On  page  21509.  a  correction  is  made 
to  clarify  that  resident  organizations  are 
not  eligible  for  the  Neighborhood 
Networks  funding  category.  In  addition, 
a  clarification  is  made  to  explain  that 
only  PHAs,  Tribes/TDHEs.  and  qualified 
nonprofits  are  eligible  to  apply  for  the 
Homeownership  Supportive  Services 
category. 

On  page  21510,  the  reference  to 
Appendix  B  is  corrected  to  refer  to 
Appendix  A.  Also,  on  page  21510,  thp 
NOFA  is  corrected  to  reflect  the 
application  submission  address.  The 
correct  address  is:  Grants  Management 
Center,  Mail  Stop:  (Insert  Name  of 
Program  or  Funding  Categor}'),  2001 
Jefferson  Davis  Highway,  Suite  703, 
Arlington,  VA  22202. 

In  section  UI  of  the  ROSS  NOFA. 
Resident  Services  Deliver}'  Models- 
Family,  four  corrections  are  made.  On 
page  21515,  paragraph  (H)(3)  concerning 
the  need  for  Contract  Administrators, 
the  reference  to  "Section  III"  is 
corrected  to  "Section  II."  In  addition, 
paragraph  (H)  in  the  middle  column  is 
changed  to  (I).  On  page  21516.  in  the 
paragraph  entitled  "Note."  the  reference 
to  "Section  VIII"  is  corrected  to  read 
"Section  VII."  In  addition,  on  page 
21517,  under  Rating  Factor  3,  paragraph 
(A)  (1)  "Specific  Services  and/or 
Activities"  the  reference  to  "Appendix 
B"  is  corrected  to  referto  "Appendix 
A."  Finally,  on  page  21518,  under 
Rating  Factor  5,  the  reference  to 
"consortium  members"  is  changed  to 
"partners." 

In  section  IV  of  the  ROSS  NOFA, 
Resident  Services  Delivery  Models- 
Elderly/Persons  with  Disabilities,  five 
corrections  are  made.  First,  on  page 
21520,  paragraph  (H)(3)  concerning 
need  for  Contract  Administrators 
corrects  the  reference  to  "Section  III"  to 
"Section  II."  On  page  2152.1,  in  the 
paragraph  entitled  "Note,"  the  reference 
to  "Section  VIII"  is  corrected  to  refer  to 
"Section  VII."  In  addition,  on  page 
21522,  paragraph  (A)(1),  under  Rating 
Factor  3,  "Specific  Services  and/or 
Activities"  corrects  the  reference  from 
"Appendix  B"  to  "Appendix  A."  In 
paragraph  (A)(1)(b)  of  the  same  rating 
factor,  the  reference  to  "economic 
opportunity"  is  changed  to  "quality  of 
life."  Finally,  on  page  21524,  upder 
Rating  Factor  5,  reference  to 
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"consortium  members"  is  changed  to 
"partners." 

In  section  V  of  the  ROSS  NOFA, 
Homeownership  Supportive  Services, 
five  corrections  are  made.  First,  on  page 
21524.  in  paragraph  (C)(1)(a),  the 
sentence  that  reads,  "Nonprofit  entities 
that  have  resident  support  or  RAs/ROs 
are  limited  to  $100,000  for  each  RA/RO" 
is  corrected  to  read:  "Nonprofit  entities 
that  have  resident  support  or  the 
support  of  RAs/ROs  are  limited  to 
$100,000  for  each  RA/RO."  Second,  on 
page  21526,  paragraph  (H)(3),  regarding 
need  for  Contract  Administrators,  the 
reference  to  "Section  III"  is  corrected  to 
refer  to  "Section  II."  On  page  21527,  in 
the  paragraph  entitled  "Note",  the 
reference  to  "Section  VIII"  is  changed  to 
refer  to  "Section  VII."  On  page  21528, 
in  paragraph  (A)(1),  under  Rating  Factor 
3,  the  reference  to  "Appendix  B"  is 
changed  to  "Appendix  A."  Finally,  on 
page  21529,  the  reference  to 
"consortium  members"  is  changed  to 
"partners." 

In  section  VI  of  the  ROSS  NOFA, 
Neighborhood  Networks,  several 
corrections  are  made.  On  page  21530,  in 
paragraph  (A),  entitled  "Program 
Description,"  reference  to  "Appendix 
B"  is  corrected  to  refer  to  "Appendix 
A."  On  page  21530,  in  paragraphs(C)(l) 
and  (2),  the  sentences  that  read, 
"Nonprofit  entities  that  have  resident 
support  or  RAs/ROs  are  limited  to 
$100,000  for  each  RA/RO"  are  changed 
to  read:  "Nonprofit  entities  that  have 
resident  support  or  the  support  of  RAs/ 
ROs  are  limited  to  $100,000  for  each 
RA/RO."  In  addition,  on  page  21531,  in 
paragraph  (F)(17),  "Administrative 
Costs."  the  sentence:  "For  existing  NN 
centers,  administrative  costs  must  not 
exceed  10  percent  of  the  total  grant 
amount  requested  from  HUD"  is 
changed  to  read:  "For  both  new  and 
existing  NN  centers,  administrative 
costs  must  not  exceed  10  percent  of  the 
total  grant  amount  requested  from 
HUD." 

In  addition,  in  section  VI, 
Neighborhood  Networks,  on  page  21532, 
paragraph  (H)(3)  concerning  need  for 
Contract  Administrators,  the  reference 
to  "Section  III"  is  corrected  to  refer  to 
"Section  II."  On  page  21532,  paragraph 
(I)(3)  regarding  the  work  plan,  the 
reference  to  "Appendix  B"  is  corrected 
to  be  "Appendix  A."  In  addition,  on 
page  21533,  in  the  paragraph  entitled 
"Note",  the  reference  to  "Section  VIII" 
is  corrected  to  refer  to  "Section  VII." 
Also,  in  section  VI,  Neighborhood 
Networks,  on  page  21534.  Rating  Factor 
2,  the  scores  for  each  subfactor  are 


changed  to  total  the  15  points  available 
for  Rating  Factor  2,  as  follows: 

(1)  Socioeconomic  Profile  (5  points). 

(2)  Local  Training  Program 
Information  (3  points). 

(3)  Resource  Documentation  (3 
points). 

(4)  Demonstrated  Link  Between 
Proposed  Activities  and  Local  Need  (4 
points). 

In  addition,  in  section  VI, 
Neighborhood  Networks,  on  page  21534, 
in  the  first  paragraph  under  Rating 
Factor  3,  the  reference  to  "Appendix  B" 
is  changed  to  refer  to  "Appendix  A."  On 
page  21535,  in  Rating  Factor  5,  the 
reference  to  "consortium  members"  is 
changed  to  "partners."  On  page  21538, 
the  paragraph  entitled,  "Unacceptable 
Applications"  is  amended  to  state, 
"Notification  of  rejection  must  state  the 
basis  for  the  decision." 

Continuuin  of  Care  Homeless 
Assistance  Programs  [Page  21579] 

On  page  21589,  the  page  limitation  for 
Exhibit  1,  the  Continuum  of  Care 
Narrative,  is  amended  to  reflect  a  page 
limitation  of  30  pages. 

Housing  Opportunities  for  Persons  with 
AroS  (HOPWA)  IPage  21739] 

On  page  21749,  the  application 
submission  requirements  for  Part  C  of 
the  HOPWA  NOFA  are  amended  to 
include  the  completion  of  the  HOPWA 
Project  Budget  Form  and  statutory 
certifications  form. 

Appendix  A,  beginning  at  page  21760, 
is  amended  by  inserting  a  form, 
"Permanent  Supportive  Housing 
Worksheet."  which  was  inadvertently 
excluded  from  the  April  25.  2003, 
publication. 

Assisted  Living  Conversion  Program 
IPage  21794] 

On  page  21795,  the  application  due 
date  is  corrected  to  reflect  a  July  10, 
2003,  due  date.  In  addition,  on  page 
21795,  the  data  listed  in  the  chart, 
"Fiscal  Year  Allocation  2003  for  the 
Assisted  Living  Conversion  Program 
(ALCP)  of  Eligible  Assisted  Multifamily 
Projects"  will  be  updated  to  reflect  the 
accurate  allocations.  Also,  on  page 

21805  under  "Appendix  A"  and  on  page 

21806  under  "Appendix  B,"  entitled. 
"HUD  Field  Office  Ust  for  Mailing 
Assisted  Living  Conversion  Program 
Application."  the  zip  code  for  the  HUD 
Miimeapolis  Office  is  corrected  to  read 
as  55402-4012. 


Service  Coordinators  in  Multifamily 
Housing  Program  [Page  21855] 

In  Appendix  A,  beginning  in  the  third 
colunm  on  page  21861,  the  "HUD  Field 
Office  List  for  Mailing  Service 
Coordinator  Applications"  is  amended 
to  include  the  corrected  address  and/or 
telephone  information  for  HUD  Field 
Offices  in:  Alaska,  Arizona, 
Connecticut,  Hawaii,  Idaho,  Minnesota, 
Montana,  North  Dakota,  South  Dakota, 
Wyoming.  New  York,  Ohio,  Cleveland, 
Ohio,  Oregon,  Puerto  Rico,  South 
Carolina,  Texas,  San  Antonio,  Texas, 
Utah,  and  Washington. 

Accordingly,  in  the  Super  Notice  of 
Funding  Availability  (SuperNOFA)  for 
HUD's  Discretionary  Programs  for  Fiscal 
Year  2003  (Docket  No.  FR-4800-N-01), 
beginning  at  68  FR  21002,  in  the  issue 
of  April  25.  2003.  the  following 
corrections  are  made: 

1.  General  Section  of  SuperNOFA, 
Beginning  at  Page  21002 

On  page  21002,  in  the  third  column 
in  the  paragraph  titled  "Addresses,"  the 
fourth  and  fifth  sentences  are  amended 
as  follows,  "Addresses  for  field  offices 
are  listed  in  Appendix  A-1  of  the 
General  Section  of  the  SuperNOFA.  For 
applications  directed  to  the  Office  of 
Native  American  Programs  Field 
Offices,  please  be  sure  to  use  the 
addresses  provided  in  Appendix  A-3." 

On  page  21011,  in  the  first  column  of 
the  "HUD  2003  SuperNOFA  Funding 
Chart,"  under  "Community 
Development,"  the  cell  labeled 
"McKinney-Vento  Homeless  Assistance 
Programs  TA,"  is  amended  to  remove 
CFDA  No.  14.241  and  insert  the 
following  CFDA  numbers:  CFDA  No. 
14.231,  CFDA  No.  14.235.  CFDA  No. 
14.238. 

On  page  21011,  in  the  first  column  of 
the  "HUD  2003  SuperNOFA  Funding 
Chart,"  under  "Community 
Development,"  the  cell  labeled 
"HOPWA  TA"  is  amended  to  remove 
CFDA  No.  14.235  and  insert  the 
following  CFDA  number:  CFDA  No. 
14.241. 

On  page  21015,  in  the  first  column  of 
the  "HUD  2003  SuperNOFA  Funding 
Chart,"  in  the  third  column 
"Application  Due  Date,"  in  the  row 
labeled,  "ROSS  for  Homeownership 
Supportive  Services,"  the  date  is 
amended  by  removing  June  7,  2003,  and 
substituting  July  7,  2003. 

A  corrected  "HUD  2003  SuperNOFA 
Funding  Chart"  that  reflects  these 
revisions  reads  as  follows: 

nUMO  COOE  4210-32-P 
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HUD  2003  SuperNOFA  Funding  Chart 
(Technical  Correction) 


Program  Name 

Funding 

Application  Due 

Submission  Location  and  Room 

\ 

Available 
(funding  is 

Date 

Number 

approximate) 

Community  Development        $240,955  million 

Community  Development 

$22.9  million 

Technical  Assistance  (TA) 

HOME  TA 

$8.3  million 

June  4,  2003 

HUD  Headquarters 
Robert  C.  Weaver  Building 

CFDA  No.  14.239 

451  7*  ST  SW 

OMB  Approval  No:  2506-0166 

Room  7251 

Washington,  DC  20410 

and  a  copy  to  the  appropriate  HUD 

"^ 

Field  Office 

CHDO(HOME)TA 

$6  million 

June  4,  2003 

HUD  Headquarters 
Robert  C.  Weaver  Building 

CFDA  No:  14.239 

i 

451  7*  ST  SW 

OMB  Approval  No:  2506-0166 

Room  7251 

» 

Washington,  ex:  20410 

and  a  copy  to  the  appropriate  HUD 

Field  Office 

McKiimey-Vento  Homeless 

$6.6  million 

June  4,  2003 

HUD  Headquarters 

Assistance  Programs  TA 

Robert  C.  Weaver  Building 

^ 

451  7*  ST  SW 

CFDA  No:  14.231 

Room  7251 

CFDA  No:  14.235 

Washington,  DC  20410 

CFDA  No:  14.238 

■ 

and  a  copy  to  the  appropriate  HUD 

OMB  Approval  No:  2506-0166 

Field  Office 

HOPWA  TA 

$2  million 

June  4,  2003 

HUD  Headquarters 

V 

Robert  C.  Weaver  Building 

CFDA  No:  14.241 

451  7*STSW 

OMB  Approval  No:  2506-0133 

. 

Room  7251 

* 

Washington,  DC  20410 
and  a  copy  to  the  appropriate 
HUD  Field  Office 

University  and  College 

$34.092million 

Programs 

•. 

Historically  Black  Colleges  and 

$9,935  million 

June  12, 2003 

HUD  Headquarters 

Universities 

V 

Robert  C.  Weaver  Building 

(HBCU)  Program 

^ 

451  7*  ST  SW 
Room  7251 

CFDA  No.  14.520 

Washington,  DC  20410 

OMB  Approval  No.:  2506-0122 

and  a  copy  to  appropriate  HUD 
Field  Office 

Hispanic-Serving  Institutions 

$7,046  million 

June  12,  2003  . 

HUD  Headquarters 

Assisting  Communities 

Robert  C.  Weaver  Building 

(HSL\C)  Program 

451  7*  ST  SW 

Room  7251                     ~    ■ 

CFDA  No.  14.514 

■ 

Washington,  DC  20410 

OMB  Approval  No.:  2528-0198 

y 
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Program  Name 

Funding 

AvaUable 

(funding  is 

approximate) 

Application  Due 
Date 

Submission  Location  and  Room 
Number 

Alaska  Native/Native  Hawaiian 
Communities  Program 
(AN/NHIAC) 

CFDA  No.  14.515 

OMB  Approval  No.:  2528-0206 

S6.981  million 

June  12. 2003 

HUD  Headquarters 
Robert  C.  Weaver  Building 
4517*STSW 
Room  7251 
Washington,  DC  20410 

Tribal  Colleges  and 
Universities  Program  (TCUP) 

CFDA  No.:  14.519 
OMB  Approval  No.: 

$3,175  million 

June  12. 2003 

HUD  Headquamrs 
Robert  C.  Weaver  Building 
451  7*  ST  SW 
Room  7251 
Washington,  DC  20410 

Community  Outreach 
Partnership  Centers  (COPQ 

CFDA  No:  14.511 

OMB  Approval  No:  2528-0180 

$5  million 

June  24. 2003 

HUD  Headquarters 

Robert  C.  Weaver  Building      ' 

451  7*  ST  SW   - 

Room  7251 

Washington,  DC  20410 

COPC  Community  Futures 
Demonstration 

CFDA  No:  14.511 

OMB  Approval  No:  2528-0180 

$1,955  million 

June  24. 2003 

HUD  Headquarters 
Robert  C.  Weaver  Building 
451  7*  ST  SW 
Room  7251 
Washington,  DC  20410 

Student  Research  and  Study 
Programs 

$3.65  million 

Early  Doctoral  Student 
Research  Grant  Program 

CFDA  No.:  14.517 

OMB  Approval  No.:  2528-0216 

$150,000 

May  27. 2003 

Danya  International  Inc. 

Office  of  University  Partnerships 

Clearinghouse 

8737  ColesviUle  Road 

Suite  1200 

Silver  Spring,  MD  20910 

Doctoral  Dissertation  Research 
Grant  Program 

CFDA  No.:  14.516 

OMB  Approval  No.:  2528-0213 

$400,000 

May  27,  2003 

Danya  International  Inc. 
Office  of  University  Partnerships 

Qearinghouse 
8737  ColesviUle  Road 
Suite  1200 
Silver  Spring,  MD  20910 

Community  Development  Work 
Study  Program 

CFUANo.:  14.512 

OMB  Approval  No.:  2528-0175 

$3.1  million 

May  27,  2003 

HUD  Headquarters 
Robert  C.  Weaver  Building 
451  7*  ST  SW 
Room  7251 
Washington,  DC  20410 

Fair  Housing  Initiative 
Program 

$17,618  million 

Fair  Housing  -  Private 
Enforcement  Initiative  (PEI) 

CFDA  No.  14.410 

OMB  Approval  No.:  2539-0033 

$10.2  million 

June  5,  2003 

HUD  Headquarters 
Robert  C.  Weaver  Building 
451  7*  ST  SW 
Room  5254 
Washington,  DC  20410 
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Program  Name 

Funding 

Available 

(funding  is 

approximate) 

Application  Due 
Date 

Submission  Location  and  Room 
Number 

Fair  Housing  Education  and 
Outreach  Imitative  -(EOI) 

CFDA  No.  14.409 

OMB  Approval  No.:  2539- 

0033 

$5,318  million 

June  5,  2003 

HUD  Headquaners 
Robert  C.  Weaver  Building 
451  7*  ST  SW 
Room  5254 
Washington,  DC  20410 

Fair  Housing  Organizations 

Initiative 

(FHOI) 

CFDA  No.  14.413 

OMB  Approval  No.:  2539-0033 

$2.1  million 

June  5,  2003 

HUD  Headquarters 
Robert  C.  Weaver  Building 
451  7*  ST  SW 
Room  5254 
Washington,  DC  20410 

Housing  Counseling 
Programs 

$37.56  million 

- 

Housing  Counseling  -  Local 
Housing  Counseling  Agencies 
(LHCA) 

CFDA  No.  14.169 

OMB  Approval  No.:  2502-0261 

$12.45  million 

June  25,  2003 

Appropriate  HUD  Homeownership 
Center 

Housing  Counseling  - 
National  and  Regional 
Intermediaries 

CFDA  No.  14.  169 

OMB  Approval  No.:  2502-0261 

$18.16  million 

June  25,  2003 

HUD  Headquarters 
Robert  C.  Weaver  Building 
451  7*  ST  SW 
Room  9166 
Washington,  DC  20410 

Housing  Counseling  - 
State  Housing  Finance 
Agencies  (SHFA) 

CFDA  No.  14.  169 

OMB  Approval  No.:  2502-0261 

$2  million 

June  25, 2003 

Appropriate  HUD  Homeownership 
Center 

Housing  Counseling  -  Colonias 

CFDA  No.  14.  169 

OMB  Approval  No.:  2502-0261 

$250,000 

June  25,  2003 

Santa  Ana  Homeownership  Center 

Housing  Counseling  - 
Predatory  Lending 

CFDA  No.  14.  169 

OMB  Approval  No.:  2502-0261 

$2.7  million 

June  25,  2003 

Santa  Ana  Homeownership  Center 

Housing  Counseling  -  Section 
8  Homeownership 

CFDA  No.  14.  169 

OMB  Approval  No.:  2502-0261 

$2  million 

June  25,  2003 

HUD  Headquarters 
Robert  C.  Weaver  Building 
451  7*  ST  SW 
Room  9266    . 
Washington,  DC  20410 

36432 


Federal  Register /Vol.  68.  No.  116 /Tuesday,  June  17,  2003 /Notices 


Program  Name 

Funding 

Available 

(funding  is 

approximate) 

Application  Due 
Date 

Submission  Location  and  Room 
Number 

Healthy  Homes  and  Lead 
Hazard  Control  Programs 

$125,135  million 

- 

Lead  Hazard  Control  Program 

CFDA  No.:  14.900 

OMB  Control  No.:  2539-0015 

$103  million 

June  10,2003 

HUD  Headquarters 
Robert  C.  Weaver  Building 
451  7*STSW 
Room  P3206 
Washington.  DC  20410 

Healthy  Homes  and  Lead- 
Technical  Studies 

CFDA  No.:  14.902 

OMB  Control  No:  2539-0010 

$5  million 

June  10,  2003 

HUD  Headquarters 
Robert  C.  Weaver  Building 
451  7*STSW 
Room  P3206 
Washington,  DC  20410 

Healthy  Homes  Demonstration 
Program 

CFDA  No.:  14.901 

OMB  Control  No.:  2539-0015 

$5  million 

June  10,  2003 

HUD  Headquarters 
Robert  C.  Weaver  Building 
451  7*STSW 
Room  P3206 
Washington,  DC  20410 

Lead  Outreach  Grant  Program 

CFDA  No:  14.904 
OMB  Control  No 

$2.2  million 

June  10,  2003 

t 

HUD  Headquarters 
Robert  C.  Weaver  Building 
451  7*STSW 
Room  P3206 
Washington,  DC  20410 

Operation  Lead  Elimination 
Action  Program 

CFDA  No:  14.903 
OMB  Control  No. 

$9,935  million 

June  10, 2003 

HUD  Headquarters 
Robert  C.  Weaver  Building 
451  7*  ST  SW 
Room  P3206 
Washington,  DC  20410 

Economic  Development  and  Empowerment  Programs  $231334  million 

Economic  Development 
Programs 

$181.66  million 

• 

Brownfields  Economic 
Development  Initiative  (BEDI) 

CFDA  No:  14.246 

OMB  Control  No.:2506-0153 

$29.5  million 

July  16,  2003 

HUD  Headquarters 
Robert  C.  Weaver  Building 
451  7*  ST  SW 
Room  7251 
Washington,  DC  20410 

Self-Help  Homeownership 
Opportunity  Program  (SHOP) 

CFDA  No.:  14.247 
OMB  Control  No:  N/A 

$25.08  million 

July  3,  2003 

HUD  Headquarters 
Robert  C.  Weaver  Building 
451  7*  ST  SW 
Room  7251 
Washington,  DC  20410 

Youthbuild 

CFDA  No.:  14.243 

OMB  Approval  No.:  2506-0142 

$54.6  million 

June  6.  2003 

HUD  Headquarters 
Robert  C.  Weaver  Building 
451  7*  ST  SW 
Room  7251 
Washington,  DC  20410 
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Program  Name 

Funding 

AvaUable 

(funding  is 

approximate) 

Application  Due 
Date 

Submission  Location  and  Room 
Number 

Rural  Housing  and  Economic 
Development 

• 

CFDA  No.:  14.250 

OMB  Approval  No.:  2506-0169 

$24.8  million 

May  27,  2003 

HUD  Headquarters 
Robert  C.  Weaver  Building 
451  7*  ST  SW 
Room  7251     ' 
Washington,  DC  20410 

Housing  Choice  Voucher 
(HCV)  Family  Self-Sufficiency 
(FSS)  Program  Coordinators 

CFDA  No.:  14.855  &  14.85 
OMB  Approval  No.:  2577-0198 

$47.68  million 

May  30, 2003 

PIH  Grants  Management  Center 

Mail  Stop:  Housing  Choice 

Voucher  Family  Self-Sufficiency 

Program 

2001  Jefferson  Davis  Hwy 

Suite  703 

Arlington,  VA  22202 

Public  Housing  Resident 
Opportunity  and  Self- 
Sufficiency  (ROSS) 

$49,674  million 

ROSS  for  Resident  Services 
Delivery  Model-Elderly  and 
Persons  With  Disabilities 

CFDA  No.:  14.870 

OMB  Approval  No.:  2577-0229 

$9.30  million 

June  11,2003 

PIH  Grants  Management  Center 
Mail  Stop:  ROSS  for  Resident 
Services  Delivery  Model-Elderly 
2001  Jefferson  Davis  Hwy 
Suite  703 
Arlington,  VA  22202 

ROSS  for  Resident  Services 
Delivery  Model-  Family 

CFDA  No.:  14.870 

OMB  Approval  No.:  2577-0229  ^ 

$14,345  million 

June  19,  2003 

PIH  Grants  Management  Center 
Mail  Stop:  ROSS  for  Resident 
Services  Delivery  Model-  Family 
2001  Jefferson  Davis  Hwy 
Suite  703 
Arlington,  VA  22202 

ROSS  for  Neighborhood 
Networks 

CFDA  No.:  14.870 

OMB  Approval  No.:  2577-0229 

$14,902  million 

May  XI,  2003 

PIH  Grants  Management  Center  . 
Mail  Stop:  ROSS  for 
Neighborhood  Networks 
2001  Jefferson  Davis  Hwy 
Suite  703 
Arlmgton,  VA  22202 

ROSS  for  Homeownership 
Supportive  Services 

CFDA  No.:  14.870 

OMB  Approval  No.:  2577-0259 

$11,127  million 

July  7,  2003 

PIH  Grants  Management  Center 

Mail  Stop:  ROSS  for 

Homeownership  Supportive 

Services 

2001  Jefferson  Davis  Hwy 

Suite  703 

Arlington,  VA  22202 
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Program  Name 


Funding 

Available 

(funding  is 

approximate) 


Application  Due 
Date 


Submission  Location  and  Room 
Number 


Targeted  Housing  and  Homeless  Assistance  Programs    $1,822  billion 


Continuum  of  Care  Homeless 
Assistance 

Supportive  Housing 
CFDA  No.  14.235 

Shelter  Plus  Care 
CFDA  No.  14.238 

Section  8  Moderate 
Rehabilitation  SRO 
CFDA  No.  14.249 
QMB  Approval  No.  2506-01 12 


Housing  Opportunities  for 
Persons  With  AIDS  (HOPWA) 

Renewal  Permanent  Supportive 
Housing  Projects 

CDC  Study 

New  or  Continuing  Projects 


$1.06  billion 


July  15.2003 


$28.8  million 


CFDA  No.:  14.241 
0MB  Approval  No. 


2506-0133 


Assisted  Living  Conversion 
Program  for  Eligible 
Multifamily  Projects 

CFDA  No.:  14.314 

0MB  Approval  No.:  2502-0542 


$64  million 


Service  Coordinators  in 
Multifamily  Housing 

CFDA  No.:  14.191 

OMB  Approval  No.:  2502-0447 


Mainstream  Housing 
Opportunities  For  Persons  With 
Disabilities  (Mainstream 
Program) 

CFDA  No.:  14.871 

OMB  Approval  No.:  2577-0169 


Section  202  Supportive 
Housing  for  the  Elderly 

CFDA  No.:  14.157 

OMB  Approval  No.:  2502-0267 


$2S  million 


June  17,2003 
(renewals) 

July  9,  2003 
(others) 

July  9,  2003 
(others) 


July  10,  2003 


July  10,2003 


$53.6  million 


$473.8  million 


June  18,  2003 


June  13,2003 


HUD  Headquarters 

Robert  C.  Weaver  Building 

451  7*  ST  SW 

Room  7270 

Washington,  DC  20410 

and  two  copies  to  the  appropriate 

HUD  Field  Office 


HUD  Headquarters 

Robert  C.  Weaver  Building 

451  7*STSW 

Room  7251 

Washington,  DC  20410 

and  two  copies  to  the  appropriate 

HUD  Field  Office 


Appropriate  Multifamily  Hub 
Office 


Appropriate  HUD  Multifamily 
Hub  Office  or  Multifamily 
Program  Center 


Grants  Management  Center 
Mail  Stop:  Mainstream  Program 
2001  Jefferson  Davis  Highway 
Suite  703 
Ariington,  VA  22202 


Appropriate  HUD  Multifamily 
Hub  Office  or  Multifamily 
Program  Center 


Federal  Register / Vol.  68,  No.  116 /Tuesday,  June  17, -2003 /Notices 


36435 


Program  Name 

Funding 

Available 

(funding  is 

approximate) 

Application  Due 
Date 

Submission  Location  and  Room 
Number 

Section  81 1  Supportive 
Housing  for  Persons  With 
Disabilities 

CFDA  No:  14.181. 

OMB  Approval  No.:  2502-0462 

$116.8  million 

June  13,  2003 

*  ■ 

Appropriate  HUD  Multifamily 
Hub  Office  or  Multifamily 
Program  Center 

BILLING  CODE  4210-32-C 

On  page  21019,  the  buUeted  list  under 
paragraph  (H)  "Forms,  Certifications, 
and  Assurances"  is  amended  by  revising 
the  last  bullet  on  the  list  to  read, 
"Program  Outcome  Logic  Model  form 
{HUD-96010)." 

On  page  21019,  at  the  top  of  the  third 
column  Within  the  paragraph  (K)  that 
begins  in  the  middle  column,  the  last 
sentence  of  the  paragraph  is  amended  to 
read  as  follows,  "Copies  of  the  OMB 
Circulars  may  be  obtained  from  EOF 
Publications,  Room  2200,  New 
Executive  Office  Building,  Washington, 
DC  20503,  telephone  (202)  395-3080 
(this  is  not  a  toll-free  number)  or  1-800- 
877-8399  (TTY  Federal  Information 
Relay  Service)  or  from  HUD's  Web  site: 
http://www.hud.gov/offices/adm/grants/ 
fundsavail.cfm  or  http:// 
www.  whitehouse.gov/omb/circulaPS/ 
index.html." 

On  pages  21066  and  21067,  the  form, 
HUD-2992  is  removed. 

2.  Community  Development  Technical 
Assistance,  Beginning  at  Page  21083 

On  page  21085,  under  paragraph  l.(A) 
"Application  Due  Date,"  the  paragraph 
is  amended  to  read  as  follows,  "(A) 
Application  Due  Date.  Applicants  must 
submit  completed  applications  on  or 
before  June  4,  2003,  to  the  addresses 
shown  below." 

3.  Fair  Housing  Initiatives  Program 
(FHIP),  beginning  at  page  21195 

On  page  2 1199,  paragraph  (b) 
"Eligible  Activities,"  which  begins  at 
the  bottom  of  the  third  column  and 
continues  to  the  first  column  of  page 
21200,  is  corrected  to  read  as  follows: 
"(b)  Eligible  Activities.  The  following 
are  eligible  activities  for  EOI:  ^ 

conducting  educational  symposia  or 
other  training;  developing  new  and 
innovative  fair  housing  activities  or 
materials  throughout  your  project  area; 
providing  outreach  and  information  on 
fair  housing  through  printed  and 
electronic  media;  developing  fair 
housing  curricula,  and  providing 
outreach  to  persons  with  disabilities 
and/or  their  support  organizations  and 


service  housing  providers  working  with 
homeless  activists  or  persons  to 
determine  if  fair  housing  plays  a  part  in 
the  homeless  situation,  and  the  general 
public  regarding  the  rights  of  persons 
with  disabilities  under  the  Act.  When 
conducting  your  outreach  activities,  we 
also  encourage  the  use  of  existing,  fair 
housing  materials;  except  that  we 
require  that  you  translate  these  existing 
materials  in  languages  other  than 
English.  The  applicants  for  the 
Regional/Local/Community-Based 
Programs  who  submit  an  application  in 
conjunction  with  a  grassroots  faith- 
based,  or  other  community-based 
organization  must  include  in  their 
application  a  letter  of  firm  commitment 
from  that  grassroots  faith-based,  or  other 
community  based  organization.  This 
letter  of  firm  commitment  must:  (1) 
Identify  the  grassroots,  faith-based,  or 
other  community-based  organization;  (2) 
identify  the  activities/tasks  to  be 
undertaken  by  the  grassroots  faith- 
based,  or  other  community-based 
organization  under  the  project;  and  (3) 
be  signed  by  the  individual  or 
organization  with  legal  authority  to 
make  commitments  for  the  organization. 
These  components  are  described 
below:" 

On  page  21208,  in  the  middle  column, 
paragraph  (a)(l)(v)(a)  is  corrected  to 
read  as  follows:  "(a)  Four  points  under 
this  subfactor  if  you  are  a  grassroots 
faith-based,  or  other  community-based 
organizations,  or  propose  to  partner  or 
sub-contract  with  grassroots  faith-based, 
or  other  community-based 
organizations." 

4.  Housing  Counseling  Program, 
Beginning  at  Page  21241 

On  page  21247,  in  the  middle  column 
under  Rating  Factor  1,  the  second 
paragraph  under  section  (A)  is  amended 
to  read  as  follows:  "Specifically,  for 
LHCAs,  scoring  will  be  based  on  the 
number  of  years  of  recent  experience  of 
project  directors  and  recent  housing 
counseling  experience  of  counselors. 
For  intermediaries  and  SHFAs,  scoring 
will  be  based  on:  the  number  of  years 
of  recent  experience  of  project  directors 


and  recent  housing  counseling 
experience  of  counselors  in  affiliates 
and  branches;  and  the  number  of  years, 
for  key  intermediary/SHFA  personnel, 
of  recent  experience  running  a  housing 
counseling  program  consisting  of  a 
network  of  multiple  counseling 
agencies.  Related  experience,  such  as 
experience  in  mortgage  lending,  will 
also  be  considered,  but  will  not  be 
weighted  as  heavily  as  direct  housing 
counseling  or  housing  counseling 
program  management  experience." 

On  page  21249,  in  the  lirst  column, 
the  secoad  paragraph  in  section  (B3)  is 
amended  to  read  as  follows:  "Provide  all 
the  information  requested  in  Section  Bl 
and  B2  above,  except  outcomes,  relevant 
to  the  non-HUD  funded  activities 
recorded  on  the  form  HUD-9902, 
submitted  with  this  application. 
Indicate  the  total  dollar  value  of  the 
resources  you  were  able  to  leverage  in 
support  of  your  housing  counseling 
program,  not  including  your  HUD 
housing  counseling  grant(s)  (if 
applicable),  for  the  period  October  1, 
2001,  to  September  30,  2002." 

On  page  21251,  in  the  middle  column, 
the  introductory'  paragraph  to  the 
subsection  titled,  "Submission 
Requirements  for  Factor  5"  is  amended 
to  read  as  follows:  "Submission 
Requirements  for  Factor  5.  Applicants 
must  submit  an  effective,  quantifiable, 
outcome-oriented  evaluation  plan  for' 
measuring  performance  and 
determining  that  output  and  outcome 
goals  have  been  met.  You  must  submit 
a  program  evaluation  plan,  using  the 
Program  Outcome  Logic  Model  form 
(HUD-96010),  that  demonstrates  how 
you  will  measure  your  own  program 
performance.  Your  Evaluation  Plan 
should  identify  what  you  are  going  to 
measure,  how  you  are  going  to  measure 
it,  and  the  steps  you  have  in  place  to 
make  adjustments  to  your  work  plan  if 
performance  targets  are  not  met  within 
established  timeframes.  Specifically, 
you  plan  must  identify:' 

On  page  21252,  in  the  third  column, 
paragraph  (1)  under  section  VI., 
"Application  Submission 
Requirements"  is  amended  to  read  as 
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follows:  "The  standard  forms, 
certifications,  and  assurances  listed  in 
Section  V(H)  of  the  General  Section  of 
the  SuperNOFA  (collectively,  referred  to 
as  the  "standard  forms,")  with  the 
exception  of  the  HUD-^24-CB.  Grant 
Application  Detailed  Budget:  the  HUD- 
424-CBW,  Grant  Application  Detailed 
Budget  Worksheet;  and  the  HUD-27061, 
Race  and  Ethnic  Data  Reporting  Form." 

On  page  21254,  Appendix  B.  in  the 
first  column,  the  contact  information  for 
the  Atlanta  Homeownership  Center  is 
amended  as  follows:  "Atlanta 
Homeownership  Center,  Ms.  Gayle 
Knowlson,  40  Marietta  Street,  8th  Floor. 
Atlanta,  GA,  30303-2806,  Contact:  E. 
Carolyn  Hogans,  (404)  331-5001, 
X2129." 

5.  Section  8  Homeownership  Voucher — 
Housing  Counseling  Grant  Program, 
Beginning  at  Page  21261 

On  page  21266,  in  the  middle  column 
under  Rating  Factor  1,  the  second 
paragraph  under  section  (A)  is  amended 
to  read  as  follows:  "Specifically,  for 
LHCAs,  scoring  will  be  based  on  the 
number  of  years  of  recent  experience  of 
project  directors  and  recent  housing 
counseling  experience  of  counselors. 
For  intermediaries  and  SHFAs,  scoring 
will  be  based  on:  the  number  of  years 
of  recent  experience  of  project  directors 
and  recent  housing  counseling 
experience  of  counselors  in  affiliates 
and  branches;  and  the  number  of  years, 
for  key  intermediary/SHFA  personnel, 
of  recent  experience  running  a  housing 
counseling  program  consisting  of  a 
network  of  multiple  counseling 
agencies.  Related  experience,  such  as 
experience  in  mortgage  lending,  will 
also  be  considered,  but  will  not  be 
weighted  as  heavily  as  direct  housing 
counseling  or  housing  counseling 
program  management  experience." 

On  page  21267,  in  the  third  column, 
the  second  paragraph  in  section  (E)  is 
amended  to  read  as  follows:  "Provide  all 
the  information  requested  in  Section  C 
and  D  above,  except  outcomes,  relevant 
to  the  non-HUD  funded  activities 
recorded  on  the  form  HUD-9902, 
submitted  with  this  application. 
Indicate  the  total  dollar  value  of  the 
resources  you  were  able  to  leverage  in 
support  of  your  housing  counseling 
program,  not  including  your  HUD 
housing  counseling  grant(s)  (if 
applicable),  for  the  period  October  1, 
2001,  to  September  30,  2002." 

On  page  21269,  in  the  third  column, 
the  introductory  paragraph  to  the 
subsection  titled,  "Submission 
Requirements  for  Factor  5"  is  amended 
to  read  as  follows:  "Submission 
Requirements  for  Factor  5.  Applicants 
must  submit  an  effective,  quantifiable. 


outcome-oriented  evaluation  plan  for 
measuring  performance  and 
determining  the  output  and  outcome 
goals  have  been  met.  You  must  submit 
a  program  evaluation  plan,  using  the 
Program  Outcome  Logic  Model  form 
(HUD-96010),  that  demonstrates  how 
you  will  measure  your  own  program 
performance.  Your  Evaluation  Plan 
should  identify  what  you  are  going  to 
measure,  how  you  are  going  to  measure 
it,  and  the  steps  you  have  in  place  to 
make  adjustments  to  your  work  plan  if 
performance  targets  are  not  met  within 
established  timeframes.  Specifically, 
you  plan  must  identify:" 

On  page  21271,  in  the  first  column, 
paragraph  (1)  is  amended  to  read  as 
follows:  "The  standard  forms, 
certifications,  and  assurances  listed  in 
Section  V(H)  of  the  General  Section  of 
the  SuperNOFA  (collectively,  referred  to 
as  the  "standard  forms,")  with  the 
exception  of  the  HUD-424-CB,  Grant 
Application  Detailed  Budget;  the  HUD- 
424-CBW,  Grant  Application  Detailed 
Budget  Worksheet;  and  the  HUD-27061, 
Race  and  Ethnic  Data  Reporting  Form." 

On  page  21272,  Appendix  B,  in  the 
first  column,  the  contact  information  for 
the  Atlanta  Homeownership  Center  is 
amended  as  follows:  "Atlanta 
Homeownership  Center.  Ms.  Gayle 
Knowlson.  40  Marietta  Street,  8th  Floor, 
Atlanta,  GA,  30303-2806,  Contact:  E. 
Carolyn  Hogans,  (404)  331-5001, 
X2129." 

6.  Lead-Based  Paint  Hazard  Control 
Grant  Program,  Beginning  at  Page  21279 

On  page  21282,  in  the  middle  colunm, 
paragraph  (B)(4)  is  corrected  to  read  as 
follows:  "(4)  Contracts  or  other  formal 
arrangements  with  nonprofit,  grassroots, 
faith-based,  or  other  community-based 
organizations.  If  selected  for  funding, 
local  and  state  applicants  must  enter 
into  contractual  relationships  or  other 
formal  arrangements  with  grassroots, 
faith-based,  or  other  conununity-based 
organizations.  Such  relationships  must 
be  established  prior  to  actual  execution 
of  the  grant  agreement.  This 
requirement  does  not  apply  to  Native 
American  Tribes." 

On  page  21290,  in  the  middle  column, 
paragraph  (4)  is  corrected  to  read  as 
follows:  "(4)  Lead  Hazard  Control 
Outreach  and  Conmiunity  Private  Sector 
Involvement  (6  points).  Applicants  are 
encouraged  to  solicit  participation  of 
grassroots,  faith-based,  or  other 
commimity-based  and  private  sector 
organizations  to  accomplish  outreach 
and  community  involvement  activities 
and  to  build  long-term  capacity  to 
sustain  accomplishments  in  the  target 
area.  Applicants  that  partner,  fund,  or 
subcontract  with  grassroots,  faith-based. 


or  other  community-based  organizations 
will  receive  one  point  in  this  subfactor. 
Your  application  must  describe:" 

On  page  21291,  in  the  first  column, 
the  first  paragraph  under  Rating  Factor 
4:  Leveraging  Resources,  is  corrected  to 
read  as  folk>ws:  "This  factor  addresses 
your  ability  to  obtain  other  community 
and  private  sector  resources  that  can  be 
combined  with  HUD's  program 
resources  to  achieve  program  objectives. 
In  evaluating  this  factor,  HUD  will 
consider  the  extent  to  which  you  have 
established  working  partnerships  with 
other  entities  to  get  additional  resources 
or  commitments  to  increase  the 
effectiveness  of  the  proposed  program 
activities  [see  Appendix  A  of  this  NOFA 
for  Sample  Worksheet  7  (Match 
Funding)  and  Worksheet  8  (Grant 
Partners)).  Resources  may  include  cash 
or  in-kind  contributions  of  services, 
equipment,  or  supplies  allocated  to  the 
proposed  program.  Resources  may  be 
provided  by  governmental  entities, 
public  or  private  organizations,  and 
other  entities  partnering  with  you. 
Leveraging  arrangements  with  rental 
property  owners  may  have  the  benefits 
of  increasing  the  efficiency  of  public 
lead  hazard  identification  and  control 
expenditures  and  creating  a  financial 
stake  for  rental  property  owners  in  the 
quality  of  lead  hazard  control  work. 
Contractual  or  other  formal 
relationships  with  grassroots,  faith- 
based,  or  other  community-based 
organizations  are  a  requirement  for  state 
and  local  government  applicants. 
Documentation  of  relationships  with 
grassroots,  faith-based,  or  community- 
based  organizations  must  be  provided  in 
this  application  either  in  the  form  of 
signed  agreements  or  commitment 
letters.  This  requirement  does  not  apply 
to  Native  American  Tribe  applicemts. 
You  also  may  partner  with  other 
program  funding  recipients  to 
coordinate  the  use  of  resources  in  your 
target  area(s)." 

On  page  21312,  in  the  third  column, 
prior  to  the  section  titled,  "Required 
Forms,"  and  subsequent  to  the  section 
titled,  "Abstract  Summary,"  the  NOFA 
is  amended  by  inserting  the  following 
section:  "Work  Plan  and  Budget. 
Current  grantees  that  are  eligible  to 
submit  a  Performance- Based  Renewal 
application  and  are  successful 
applicants  will  have  their  current  grant 
agreements  modified  to  allow  for  an 
additional  36-month  grant.  Eligible 
current  grantee  applicants  are  required 
to  submit  the  budget  forms  included  in 
this  NOFA  and  develop  a  work  plan 
strategy  with  benchmark  standards  for 
conducting  lead  hazard  control  program 
activities.  A  work  plan  and  budget 
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should  be  developed  for  the  36-month 
period." 

7.  Rural  Housing  and  Economic 
Development,  Beginning  at  Page  21477 

On  page  21480,  the  last  paragraph  in 
the  first  column,  and  continuing  into 
the  middle  column,  is  corrected  to  read 
as  follows:  "A  Firm  commitment  means 
the  agreement  by  which  an  applicant's 
partner  agrees  to  perform  an  activity 
specified  in  the  application  and 
demonstrates  the  financial  capacity  to 
deliver  the  resources  necessary  to  carry 
out  the  activity,  and  commits  the 
resources  to  the  activity  either  in  cash 
or  through  in-kind  contributions  and  is 
irrevocable,  subject  only  to  approval 
and  receipt  of  a  FY  2003  RHED  grant. 
Each  letter  of  commitment  should 
include  the  organization's  name,  the 
applicant's  name,  the  proposed 
program,  the  proposed  total  level  of 
commitment  and  responsibilities  as  they 
relate  to  the  proposed  program.  The 
commitment  must  be  written  on 
letterhead  from  the  participating 
organization,  must  be  signed  by  an 
official  of  the  organization  legally  able 
to  make  commitments  on  behalf  of  the 
organization  and  dated  not  earlier  than 
the  date  on  which  this  NOFA  was  made 
available  for  public  inspection  (April 
17,  2003).  In  docimienting  a  firm 
commitment,  the  applicant's  partner 
must: 

On  page  21485,  in  the  third  colunm, 
the  numbered  list  in  the  first  full 
paragraph  is  amended  to  read  as 
follows: 

(i)  50%  or  more  of  requested  HUD 
RHED  funds  will  receive  10  points; 

(ii)  49-40%  of  requested  HUD  RHED 
funds  will  receive  8  points; 

(iii)  39-30%  of  requested  HUD  RHED 
funds  will  receive  6  points; 

(iv)  29-20%  of  requested  HUD  RHED 
funds  will  receive  4  points; 

(v)  19-9%  of  requested  HUD  RHED 
funds  will  receive  2  points; 

(vi)  Less  than  9%  of  HUD  RHED  funds 
requested  will  receive  0  points." 

8.  Healthy  Homes  Demonstration 
Program,  Beginning  at  Page  21363 

On  page  21369,  in  the  middle  column, 
the  first  paragraph  under  Rating  Factor 
1:  Capacity  of  the  Applicant  and  Related 
Organizational  Experience  is  corrected 
to  read  as  follows:  "This  factor 
addresses  your  organizational  capacity 
necessary  to  successfully  implement 
yoxii  proposed  activities  in  a  timely 
manner.  The  rating  of  you  or  your  staff 
includes  any  faith-based  and  other 
commimity-based  organizations,  sub- 
contractors, consultants,  sub-recipients, 
and  members  of  consortia  that  are  firmly 
committed  to  your  project.  Applicants 


that  are,  or  propose  to  either  partner, 
fund,  or  sub-contract  wit^i  grassroots 
organizations,  including  faith-based  or 
other  community-based  nonprofits,  in 
conducting  their  work  programs  will 
receive  higher  rating  points  as  specified 
in  the  Section  II  of  the  General  Section 
of  the  SuperNOFA.  In  rating  this  factor, 
HUD  will  consider  the  four  items  listed 
below*" 

9.  Lead  Outreach  Grant  Program, 
Beginning  at  Page  21399 

On  page  21403,  in  the  third  column, 
the  first  paragraph  under  Rating  Factor 
1 :  Capacity  of  the  Applicemt  and  Related 
Organizational  Experience,  is  corrected 
to  read  as  follows:  "This  factor 
addresses  your  organizational  capacity 
necessary  to  successfully  implement 
your  proposed  activities  in  a  timely 
manner.  The  rating  of  you  or  your  staff 
includes  any  grassroots  organizations, 
including  faith-based  or  other 
community-based  non-profit 
organizations,  sub-contractors, 
consultants,  sub-recipients,  and 
members  of  consortia  that  are  firmly 
committed  to  your  project.  For  all  of  the 
descriptions  of  personnel  and 
organizational  qualifications  and 
experience  in  this  factor,  more  points 
will  be  given  for  more  recent  relevant 
experience  of  high  quality  with  this 
kind  of  work,  as  documented  below. 
Applicants  who  are  funding  or  sub- 
contracting with  grassroots 
organizations,  including  faith-based,  or 
other  community-based  nonprofit 
organizations,  in  conducting  their  work 
programs  should  include  the 
qualifications  and  experience  of  these 
organizations  in  responding  to  this 
rating  factor.  In  rating  this  factor  HUD 
will  consider" 

On  page  21404,  in  the  third  column, 
the  last  sentence  of  the  first  paragraph 
under  Rating  Factor  3:  Soundness  of 
Approach,  is  corrected  to  read  as 
follows:  "Applicants  will  receive  higher 
rating  points  for  approaches  that 
include  higher  percentages  of  funding  or 
sub-contracting  for  substantive  work  by 
grassroots  organizations,  including 
faith-based,  or  other  conununity-based, 
nonprofit  organizations." 

On  page  21405,  in  the  first  column, 
paragraph  (6)  is  corrected  to  read  as 
follows:  "(6)  Proposed  involvement  of 
grassroots  organizations,  including 
faith-based  or  other  community-based, 
nonprofit  organizations  in  the  proposed 
activities.  HUD  strongly  encourages  you 
to  substantively  use  grassroots 
organizations,  including  faith-based  or 
other  community -based,  nonprofit 
organizations.  (10  points)." 


10.  Youthbuild  Program,  Beginning  at 
Page  21453 

On  page  21455,  in  the  first  column,     - 
the  introductory  paragraph  under  the 
section  entitled,  "Additional 
Information,"  is  amended  to  read  as 
follows:  "If  you  are  interested  in 
applying  for  funding  under  this 
program,  please  carefully  review  the 
General  Section  of  this  SuperNOFA. 
Applications  are  due  on  or  before  lune 
6,  2003." 

On  page  21455,  beginning  in  the  first 
colunm,  the  first  paragraph  under  1. 
Application  Due  Date  and  Technical 
Assistance,  is  corrected  to  read  as 
follows:  "Application  Due  Date. 
Completed  applications  (one  original 
and  two  copies)  are  due  on  or  before 
June  6,  2003  at  the  address  shown 
below." 

On  page  21476,  HUD  removes  from 
Appendix  B  of  the  Youthbuild  Program 
NOFA  the  form  entitled,  "Line  Item 
Budget  for  Federal  Fimds  for  the  Rural 
Housing  and  Economic  Development 
Program"  (HUD-40211). 

1 1 .  Resident  Opportunities  and  Self- 
Sufficiency  (ROSS),  Beginning  at  Page 
21507 

On  page  21509,  in  the  third  column, 
the  paragraph  titled,  "Eligible 
Applicants"  is  amended  to  read  as 
follows:  "Eligible  Applicants.  Eligible 
Applicants  are  Public  Housing  Agencies 
(PHAs),  tribes/TDHEs,  resident 
management  corporations  (RMCs), 
resident  councils  (RCs),  resident 
organizations  (ROs),  Intermediary 
Resident  Organizations  (IROs),  City- 
Wide  Resident  Organizations  (CWROs), 
and  nonprofits  including  grassroots, 
faith-based,  and  other  community -based 
organizations  that  have  resident  support 
or  the  support  of  tribes.  Tribes/TDHEs 
and  resident  organizations  are  not 
eligible  for  the  Neighborhood  Networks 
funding  category.  Resident 
Organizations  are  not  eligible  to  apply 
for  the  Homeownership  Supportive 
Services  Category.  The  following  chart 
summarizes  the  funding  categories 
available  under  ROSS,  eligible 
applicants,  and  applicant  procedures." 

On  page  21509,  in  the  middle  column 
of  the  table,  under  "Eligibility" 
corresponding  to  the  Homeownership 
Supportive  Services  program,  the  text  is 
corrected  to  read  as  follows:  "Only 
PHAs,  Tribes/TDHEs,  and  qualified 
nonprofits  are  eligible  to  apply." 

On  page  21510,  in  the  first  column, 
under  section  1.  "Application  Due  Date, 
Required  Forms,  Security  Procedures, 
Further  Information  and  Technical 
Assistance  Application  Due  Date,"  the 
paragraph  titled,  "Required  Forms"  is 
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corrected  to  read  as  follows:  "Required 
Forms.  In  addition  to  the  forms  required 
in  the  General  Section  of  the 
SuperNOFA.  there  are  ROSS  forms  that 
are  required.  Please  see  Section  VII  and 
Appendix  A  of  this  NOFA  for  more 
information  on  form  submission." 

On  page  21510,  in  the  first  column, 
undw  section  1.  "Application  Due  Date, 
Required  Forms,  Seciuity  Procedures, 
Further  Information  and  Technical 
Assistance  Application  Due  Date."  the 
paragraph  titled,  "Addresses"  is 
corrected  to  read  as  follows: 
"Addresses.  When  submitting  your 
application,  you  must  refer  to  the 
program  for  which  you  are  seeking 
funding  and  include  the  room  number 
to  ensure  that  your  application  is 
properly  directed.  The  address  to  use  for 
the  CMC  is  the  following:  Grants 
Management  Center,  Mail  Stop:  (Insert 
Name  of  Program  or  Funding  Category), 
2001  Jefferson  Davis  Highway,  Suite 
703,  Arlington,  VA,  22202." 

On  page  21515,  in  the  middle  column, 
the  last  sentence  in  the  paragraph  (3) 
that  begins  at  the  bottom  of  the  first 
column,  is  corrected  to  read  as  follows: 
"See  the  definition  in  Section  II  of 
Contract  Administrator  for  more 
information." 

On  page  21515,  in  the  middle  coliunn, 
paragraph  (H),  entitled,  "Program 
Requirements"  is  corrected  to  read:  "(I) 
Program  Requirements." 

On  page  21516,  in  the  first  column, 
the  "Note"  is  corrected  to  refer 
applicants  to  section  VII. ,  instead  of 
section  VIII.  The  amended  "Note"  now 
reads  as  follows:  "NOTE:  Applicants 
should  carefully  review  each  rating 
factor  before  writing  a  response. 
Applicants'  narratives  should  be  as 
descriptive  as  possible,  ensuring  that 
every  requested  item  is  addressed. 
Applicants  should  make  sure  to  include 
all  requested  information,  according  to 
the  instructions  found  in  Section  VII  of 
this  NOFA.  This  will  help  ensure  a  fair 
and  accurate  review  of  your  application. 
Applications  must  not  be  longer  than  30 
narrative  pages.  Supporting 
documentation  and  certificates  will  not 
be  counted  towards  the  30  page  limit. 
However,  applicants  should  make  every 
effort  to  submit  only  what  is  necessary 
in  terms  of  supporting  documentation." 

On  page  21517,  in  tne  middle 
paragraph  under  Rating  Factor  3, 
paragraph  (A)(1)  is  amended  to  refer  to 
Appendix  A.  The  paragraph  is  corrected 
to  read  as  follows:  "(1)  Specific  Services 
and/or  Activities  (6  points).  Your 
narrative  must  describe  the  specific 
services  and  activities  you  plan  to  offer 
and  who  will  be  responsible  for  each. 
You  must  also  provide  a  work  plan 
which  will  enumerate  the  specific 


services  and  activities  and  outcomes 
you  expect.  Please  see  a  sample  work 

Elan  in  Appendix  A.  HUD  will  consider 
ow  well  your  proposed  activities  will:' 
On  page  21518,  m  the  third  column, 
under  Rating  Factor  5,  the  reference  to 
"consortium  monbers"  is  changed  to 
"partners."  The  fourth  paragraph  in  the 
third  column  is  corrected  to  read  as 
follows:  "In  order  to  satisfy  the 
requirements  for  Factor  5,  you  must 
submit  a  work  plan  and  a  Logic  Model 
that  demonstrates  how  you  will  measure 
your  own  program  performance.  Your 
plan  must  identify  the  outcomes  you 
expect  to  achieve  or  goals  you  hope  to 
meet  over  the  term  of  your  proposed 
grant  and  benchmarks,  outputs,  and 
timeframes  for  accomplishing  these 
goals.  Your  work  plan  must  show  how 
you  will  measure  actual 
accomplishments  against  anticipated 
achievements.  You  must  indicate  how 
your  plan  will  measure  the  performance 
of  individual  partners  and  affiliates, 
including  the  standards,  data  sources, 
and  measurement  methods,  and  the 
steps  you  have  in  place  or  how  you  plan 
to  make  adjustments  if  you  begin  to  bll 
short  of  established  benchmarks  and 
timeframes." 

On  page  21520,  in  the  middle  column, 
paragraph  (3)  is  amended  to  read  as 
follows:  "(3)  All  applicants  except  non- 
troubled  PHAs  and  tribes/TDHEs  are 
required  to  submit  a  signed  Contract 
Administrator  Partnership  Agreement. 
The  agreement  must  be  for  the  thirty-six 
(36)  month  duration  of  the  grant  term. 
Your  grant  award  shall  be  contingent 
upon  having  a  Partnership  Agreement 
included  in  your  application.  The 
Contract  Administrator  must  assure  that 
the  financial  management  system  and 
procurement  procedures  that  will  be  in 
place  during  the  thirty-six  (36)  month 
grant  term  will  fully  comply  with  either 
24  CFR  part  84  or  85.  Troubled  PHAs 
are  not  eligible  to  be  Contract 
Administrators.  Grant  writers  who  help 
applicants  to  prepare  their  ROSS 
applications  are  also  ineligible  to  be 
Contract  Administrators.  See  the 
definition  in  Section  11  of  Contract 
Administrator  for  more  information." 

On  page  21521,  in  the  middle  column, 
the  paragraph  "Note"  is  corrected  to 
read  as  follows:  "NOTE:  Applicants 
should  carefully  review  each  rating 
factor  before  writing  a  response. 
Applicants'  narratives  should  be  as 
descriptive  as  possible,  ensuring  that 
every  requested  item  is  addressed. 
Applicants  should  make  sure  to  include 
all  requested  information,  according  to 
the  instructions  foimd  in  Section  VII  of 
this  NOFA.  This  will  help  ensure  a  fair 
and  accurate  review  of  your  application. 
Applications  must  not  be  longer  than  30 


narrative  pages.  Supporting 
documentation  and  certificates  will  not 
be  counted  towards  the  30-p«ge  limit. 
However,  applicants  should  make  every 
effort  to  submit  only  what  is  necessary 
in  terms  of  supporting  documentation." 

On  page  21522,  in  uie  third  colunm, 
paragraph  (A)(1)  is  corrected  to  read  as 
follows:  "(1)  Specific  Services  and/or 
Activities  (6  points).  Your  narrative 
must  describe  the  specific  services  and 
activities  you  plan  to  offer  and  who  will 
be  responsible  for  each.  You  must  also 
provide  a  work  plan  which  will 
enumerate  the  specific  services  and 
activities  and  outcomes  you  expect 
Please  see  a  sample  woric  plan  in 
Appendix  A.  HUD  will  consider  how 
well  your  proposed  activities  will:  (a) 
Involve  community  partners  in  the 
delivery  of  services:  and  (b)  OBm 
comprehensive  services  versus  a  small 
range  of  services  geared  toward 
enhancing  quality  of  life  for  residents." 

On  page  21524,  in  the  first  column, 
the  third  full  paragraph  is  corrected  to 
read  as  follows:  "In  order  to  satisfy  the 
requirements  for  Factor  5,  you  must 
submit  a  work  plan  and  a  Logic  Model 
form  (HUD-96010)  that  demonstrates 
how  you  will  measure  your  own 
program  performance.  Your  plan  must 
identify  the  outcomes  you  expect  to 
achieve  or  goals  you  hope  to  meet  over 
the  term  of  your  proposed  grant  and 
benchmarks,  outputs,  and  timefiames 
for  accomplishing  these  goals.  Your 
work  plan  must  show  how  you  will 
measure  actual  accomplishments 
against  anticipated  achievements.  You 
must  indicate  how  your  plan  will 
measure  the  performance  of  individual 
partners  and  affiliates,  including  the 
standards,  data  sources,  and 
measurement  methods,  and  the  steps 
you  have  in  place  or  how  you  plan  to 
make  adjustments  if  you  begin  to  fall 
short  of  established  benchmarks  and 
timeframes." 

On  page  21524,  in  the  third  coliunn, 
under  paragraph  (C)(1)(a),  the  last  of  the 
bulleted  paragraphs  is  corrected  to  read 
as  follows:  "Nonprofit  entities  that  have 
resident  support  or  the  support  of  RAs/ 
ROs  are  limited  to  $100,000  for  each 
RA/RO.  A  nonprofit  may  submit  a  single 
application  for  no  more  than  three 
different  RAs  frt)m  the  same  PHA  for  a 
maximum  grant  award  of  $300,000. 
Nonprofits  may  submit  more  than  one 
application  provided  they  target 
residents  of  distinct  PHAs." 

On  page  21526,  in  the  first  colimm, 
paragraph  (3)  is  corrected  to  read  as 
follows:  "(3)  All  applicants  except 
nontroubled  PHAs  and  tribe/TDHEs  are 
required  to  submit  a  signed  Contract 
Administrator  Partnership  Agreement. 
The  agreement  must  be  for  the  thirty-six 
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(36)  month  duratitm  of  the  grant  term. 
Your  grant  a%irard  shall  be  contingent 
upon  having  a  Partnership  Agreoneat 
included  in  your  application.  The 
Contract  Administrator  must  assure  that 
the  financial  management  system  and 
procurement  procedures  that  will  be  in 
place  during  the  thirty-six  (36)  month 
grant  term  will  fidly  compty  with  either 
24  CFR  part  84  or  85.  Troubled  PHAs 
are  not  digible  to  be  Contract 
Administrators.  Grant  writers  who  help 
ai^licants  to  prepare  their  ROSS 
applications  are  also  ineligible  to  be 
Contract  Administrators.  See  the 
definition  in  Secticm  II  of  Contract 
Administrator  for  more  information." 

On  page  21527.  in  the  first  column, 
the  "Note"  paragraph  is  corrected  to 
read  as  follows:  NOTE:  Applicants 
should  carefully  review  each  rating 
factor  before  writing  a  response. 
Applicants'  narratives  should  be  as 
descriptive  as  possible,  ensuring  that 
every  requested  item  is  addressed. 
Applicants  should  make  sure  to  include 
all  requested  information,  according  to 
the  instructions  foimd  in  Section  VII  of 
this  NOFA.  This  will  help  ensure  a  fair 
and  accurate  review  of  your  application. 
Applications  must  not  be  longwthan  30 
narrative  pages.  Supporting 
dociunentation  and  certificates  will  not 
be  counted  towards  the  30  page  limit. 
However,  applicants  should  make  every 
effort  to  submit  only  what  is  necessary 
in  terms  of  supporting  documentation." 

On  page  21528,  in  me  middle  column, 
paragraph  (1)  is  corrected  to  read  as 
follows:  "(1)  Specific  Services  and/or 
Activities  (6  points).  Yoiu  narrative 
must  describe  the  specific  services  and 
activities  you  plan  to  offer  and  who  will 
be  responsible  for  each.  You  must  also 
provide  a  work  plan  which  will 
eniunerate  the  specific  services  and 
activities  and  outcomes  you  expect. 
Please  see  a  sample  work  plan  in 
Appendix  A.  HUD  will  consider  how 
well  yoiu  proposed  activities  will:" 

On  page  21529,  in  the  third  column, 
the  third  paragraph  is  amended  to  read 
as  follows:  "In  order  to  satisfy  the 
requirements  for  Factor  5,  you  must 
submit  a  work  plan  and  a  Logic  Model 
form  (HUD-96010)  that  demonstrates 
how  you  will  measure  your  own 
program  performance.  Your  plan  must 
identify  the  outcomes  you  expect  to 
achieve  or  goals  you  hope  to  meet  over 
the  term  of  your  proposed  grant  and 
benchmarks,  outputs,  and  timeframes 
for  accomplishing  these  goals.  Your 
work  plan  must  show  how  you  will 
measure  actual  accomplishments 
against  anticipated  achievements.  You 
must  indicate  how  your  plan  will 
measure  the  performance  of  individual 
partners  and  affiliates,  including  the 


standards,  data  sources,  and 
measurement  methods,  and  the  steps 
you  have  in  place  or  how  you  plan  to 
make  adjustments  if  you  begin  to  Ml 
short  of  estaUished  benchmarks  and 
timeframes.  Applicants  should  also  use 
the  Logic  Model  form  (HUD-96010) 
provided  in  the  Genial  Section  of  this 
SuperNOFA  for  reporting  on  how  they 
will  conduct  performance  measurement. 
You  will  be  evaluated  based  on  how 
comprehensively  you  propose  to 
measure  your  program's  outcomes." 

On  p^ges  21529-21530,  paragraph  (A) 
that  begku  on  the  bottom  of  the  third 
column  of  page  21529  and  continues  to 
the  first  column  of  page  21530  is 
corrected  to  read  as  follows:  "(A) 
Program  Description.  This  fimiiding 
category  provitfos  grants  to  PHAs  and 
quaUfieid  nonprofit  organizations  to:  (1) 
update,  maintain  and  expand  existing 
Neighborhood  Networks/community 
techJoology  centera;  or  (2)  establish  new 
Neighborhood  Networics  (NN)  computw 
technology  centers.  NN  centers  provide 
computer  and  Internet  access  to  public 
housing  residents  and  offer  a  full  range 
of  supportive  services.  Applicants 
should  submit  proposals  that  will: 
Provide  job  training:  reduce  welfare 
dependency;  promote  economic  self- 
sufficiency;  increase  the  use  of 
computer  technology;  expand 
educational  opportimities  for  residents; 
develop  access  to  health  and  nutrition 
information;  and  meet  other  needs  of 
residents.  All  applicants  must  complete 
a  Work  Plan  (see  sample  provided  in 
Appendix  A)  covering  the  thirty-six  (36) 
month  grant  term.  Applicants'  work 
plan  and  narrative  must  indicate  how 
the  centers  will  become  self-sustaining 
after  the  grant  term  expires." 

On  page  21530,  in  the  middle  colimm, 
the  last  bulleted  paragraph,  prior  to 
paragraph  (2),  is  corrected  to  read  as 
follows:  "Nonprofit  entities  that  have 
resident  support  or  the  support  of  RAs/ 
ROs  are  limited  to  $100,000  for  each 
RA/RO.  A  nonprofit  may  submit  a  single 
application  for  no  more  than  three 
different  RAs  frt)m  the  same  PHA  for  a 
maximum  grant  award  of  $300,000. 
Nonprofits  may  submit  more  than  one 
application  provided  they  target 
residents  of  distinct  PHAs." 

On  page  21530,  in  the  middle  column, 
the  last  bulleted  paragraph,  prior  to 
paragraph  (D),  is  corrected  to  read  as 
follows:  "Nonprofit  entities  that  have 
resident  support  or  the  support  of  RAs/ 
ROs  are  limited  to  $100,000  for  each 
RA/RO.  A  nonprofit  may  submit  a  single 
application  for  no  more  than  three 
.different  RAs  fix»m  the  same  PHA  for  a 
maximum  grant  award  of  $300,000. 
Nonprofits  may  submit  more  than  one 


application  provided  they  target 
residents  of  distinct  PHAs." 

On  page  21531,  in  the  third  column, 
paragraph  (17)  "Administrative  Costs" 
is  amended  to  read  as  follows:  "(17) 
Administrative  Costs.  Administrative 
costs  may  include,  but  are  not  limited 
to,  purchase  of  furniture,  office 
equipment  and  supplies,  salaries  for 
resident  employees  hired  as  part  of  this 
grant  program,  quality  assurance,  local 
travel,  and  utilities.  Nonprofit 
organizations  only  may  use 
adininistrative  funds  to  pay  for  rental  of 
space.  For  both  new  and  existing  NN 
centers,  administrative  costs  must  not 
exceed  10  percent  of  the  total  grant 
amount  requested  from  HUD." 

On  page  21532,  in  the  first  column, 
paragraph  (3)  is  corrected  to  read  as 
follows:  "(3)  All  applicants  except 
nontroubled  PHAs  are  required  to 
submit  a  signed  Contract  Administrator 
Partnership  Agreement  The  agreement 
must  be  for  the  thirty-six  (36)  month 
duration  of  the  grant  term.  Your  grant 
award  shall  be  contingent  upon  having 
a  Partnership  Agreement  included  in 
your  application.  The  Contract 
Administrator  must  assure  that  the 
financial  management  system  and 
procurement  procedures  that  will  be  in 
place  during  the  thirty-six  (36)  month 
grant  term  will  fully  comply  with  either 
24  CFR  part  84  or  85.  Troubled  PHAs 
are  not  eligible  to  be  Contract 
Administrators.  Grant  writers  who  help 
applicants  to  prepare  their  ROSS 
applications  are  also  ineligible  to  be 
Contract  Administrators.  See  the 
definition  in  Section  II  of  Contract 
Administrator  for  more  information." 

On  page  21532,  in  the  middle  column, 
paragraph  (I)(3)  is  corrected  to  read  as 
follows:  "(3)  Applicants  shall  submit  a 
work  plan  with  their  application  (see 
Appendix  A  for  a  sample)  which  shall 
indicate  level  and  type  of  expenditures 
over  the  three  year  grant  term, 
contributions  irom  partners,  and  efforts 
applicants  will  make  to  ensure  the  NN 
center  will  be  sustainable  once  the  grant 
term  expires." 

On  page  21533,  in  the  first  column, 
the  paragraph  entitied,  "Note"  is 
corrected  to  read  as  follows:  "NOTE: 
Applicants  should  carefully  review  each 
rating  factor  before  writing  a  response. 
Applicants'  narratives  should  be  as 
descriptive  as  possible,  ensuring  that 
every  requested  item  is  addressed. 
Applicants  should  make  sure  to  include 
all  requested  information,  according  to 
the  instructions  found  in  Section  VII  of 
this  NOFA.  This  will  help  ensure  a  fair 
and  accurate  review  of  your  application. 
Applications  must  not  be  longer  than  30 
narrative  pages.  Supporting  . 
documentation  and  certificates  will  not 
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be  counted  towards  the  30  page  limit. 
However,  applicants  should  make  every 
effort  to  submit  only  what  is  necessary 
in  terms  of  supporting  documentation." 

On  page  21534,  in  the  first  and 
middle  columns,  the  scores  for  each 
subfactor  (the  text  otherwise  remains 
unchanged),  are  corrected  to  total  the  15 
points  available  for  Rating  Factor  2  as 
follows: 

(1)  Socioeconomic  Profilers  points). 

(2)  Local  Training  Program 
Information  (3  points). 

(3)  Resource  Documentation  (3 
points). 

(4)  Demonstrated  Link  Between 
Proposed  Activities  and  Local  Need  (4 
points). 

On  page  21534,  in  the  middle  colunui, 
the  first  paragraph  under  "Rating  Factor 
3  Soundness  of  Approach  (30  Points)" 
is  corrected  as  follows:  "This  factor 
addresses  both  the  quality  and  cost- 
effectiveness  of  your  proposed  work 
plan.  (A  sample  work  plan  is  included 
in  Appendix  A.)  Your  work  plan  and 
supporting  narrative  must  indicate  a 
clear  relationship  between  your 
proposed  activities,  the  targeted 
population's  needs,  and  the  purpose  of 
the  program  funding.  Your  activities 
must  address  HUD"s  policy  priorities 
which  relate  to  this  program." 

On  page  21535,  in  the  third  column, 
the  fourth  paragraph  is  corrected  to  read 
as  follows:  "In  order  to  satisfy  the 
requirements  for  Factor  5,  you  must 
submit  a  work  plan  and  a  Logic  Model 
form  (HUD-96010)  that  demonstrates 
how  you  will  measure  your  own 
program  performance.  Your  plan  must 
identify  the  outcomes  you  expect  to 
achieve  or  goals  you  hope  to  meet  over 
the  term  of  your  proposed  grant  and 
benchmarks,  outputs,  and  timeframes 


for  accomplishing  these  goals.  Your 
work  plan  must  show  how  you  will 
measure  actual  accomplishments 
against  anticipated  achievements.  You 
must  indicate  how  your  plan  will 
measiue  the  performance  of  individual 
partners  and  affiliates,  including  the 
standards,  data  sources,  and 
measurement  methods,  and  the  steps 
you  have  in  place  or  how  you  plan  to 
make  adjustments  if  you  begin  to  fall 
short  of  established  benchmarks  and 
timeframes.  Applicants  should  also  use 
the  Logic  Model  form  (HUD-96010) 
provided  in  the  General  Section  of  this 
SuperNOFA  for  reporting  on  how  they 
will  conduct  performance  measurement. 
You  will  be  evaluated  based  on  how 
comprehensively  you  propose  to 
measure  your  program's  outcomes." 

On  page  21538,  in  the  middle  column, 
the  paragraph  titled,  "Unacceptable 
Applications"  is  corrected  to  read  as 
follows:  "Unacceptable  Applications. 
After  the  14-day  technical  deficiency 
correction  period,  the  Grants 
Management  Center  (CMC),  or  the 
DPONAP  for  tribal  and  TDHE 
applicants,  will  disapprove  all 
applications  that  the  GMC  or  DPONAP 
determines  are  not  acceptable  for 
processing.  Notification  of  rejection       ' 
must  state  the  basis  for  the  decision. 
The  applicant  may  request  a  debriefing. 
Applicants  requesting  to  be  debriefed 
must  send  a  written  request  to  Michael 
Diggs,  Director,  Grants  Management 
Center,  Department  of  Housing  and        ^ 
Urban  Development,  501  School  Street, 
SW.,  Suite  800,  Washington,  DC  20024. 
For  tribal  and  TDHE  applicants,  contact 
Deborah  Lalancette,  Director,  Grants 
Management,  DPONAP,  1999  Broadway, 
Suite  3390,  Denver,  CO  80202." 


12.  Continuum  of  Care  Homeless 
Assistance  Programs,  Beginning  at  Page 
21579 

On  page  21589,  in  the  first  column,  in 
the  third  full  paragraph,  the  first  two 
sentences  are  amended  by  substituting 
the  following  sentences  that  reflect  an 
increase  in  page  limitation  fitim  25  to  30 
pages:  "The  application  requires  a 
description  of  the  Continuum  of  Care 
system  and  the  proposed  project(s).  To 
ensure  that  no  applicant  is  afforded  an 
advantage  in  the  rating  of  the 
Continuum  of  Care  element  (described 
in  Section  V  (A)(4)  above).  HUD  is 
establishing  a  limitation  of  30  pages, 
excluding  required  multiple  page  tables 
or  charts  but  including  any  attachments, 
on  the  length  of  Exhibit  1  of  any 
application  submitted  in  response  to 
this  NOFA." 

13.  Housing  Opportunities  for  Persons 
With  AIDS  (HOPWA).  Beginning  at  Page 
21739 

On  page  21749,  in  the  middle  column, 
section  VII,  entitled  "Application"  is 
amended  by  adding  the  following: 

"(D)  Budget.  You  must  complete  the 
HOPWA  Project  Budget  Forms  found  in 
Appendix  D  of  the  Program  Section  of 
the  SuperNOFA,  which  lists  the  amount 
of  requested  HOPWA  funds  designated  , 
for  each  type  of  HOPWA-eligible 
activity. 

(E)  Statutory  Certifications.  You  must 
complete  the  statutory  certifications  as 
outlined  in  Part  A,  Section  VI  of  this 
Program  section." 

Appendix  A,  beginning  at  page  21760, 
is  amended  by  adding  a  new  form, 
"Permanent  Supportive  Housing  * 

Worksheet." 
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HOPWA  Application 
Part  B  -  Forms 


VS.  Department  of  Housing 
and  Urban  Development 

Office  of  HIV/AroS  Housing 


OMB  Approval  No.  2506-0133 
Expiration  Date:  1 1/31/2003 


Permanent  Supportive  Housing  Worksheet 


Applicants  seeking  renewal  under  Part  B  of  the  HOPWA  NOFA,  must  demonstrate  that 
the  HOPWA  project  supported  by  the  prior  HOPWA  grant  and  continued  through  this 
renewal  provides  permanent  supportive  housing  to  eligible  clients.  Permanent  supportive 
housing  is  defined  in  Part  B,  S^tion  II  of  the  HOPWA  program  NOFA.  To  meet  this 
definition,  you  must  document  that  at  least  51  percent  of  the  HOPWA  program  activity 
funds  awarded  to  the  grant  you  are  seeking  to  renew  provided  direct  permanent 
supportive  housing  assistance  or  provided  supportive  services  to  clients  living  in 
permanent  housing  you  provided  with  resources  other  than  HOPWA  funds.  Complete 
the  following  worksheet  to  determine  if  your  project  at  least  meets  this  51  percent 
threshold.  * 

INSTRUCTIONS 
Part  1 :  Calculation  of  Funding 

1.  HOPWA  Project  Funding  -  Funding  amount  of  the  original  or  amended 
HOPWA  grant,  which  you  seek  to  renew. 

Column  A  -  Original  or  Amended  HOPWA  Grant.    In  Column  A,  for  HOPWA 
•     funds  only,  enter  the  total  program  activity  costs  requested  and  approved  in  the 
prior  HOPWA  grant.    Please  note,  these  costs  do  not  include  administrative  or 
project  outcome  costs.  Total  Column  A. 

2.  Permanent  Supportive  Housing  Funding  -  Percentage  of  funding  dedicated  to 
permanent  supportive  housing,  as  defined  in  the  HOPWA  NOFA. 

Column  B  -  HOPWA.  In  Column  B,  enter  the  amount  of  HOPWA  funds  from 
the  prior  HOPWA  grant  expended  or  pending  use  as  ^proved  in  the  grant  that 
directly  provide  permanent  supportive  housing.  HOPWA  funds  used  for  services 
or  housing  of  clients  in  emergency,  short-term,  or  transitional  situations,  may  not 
be  incliided  (expect  in  relation  to  short-term  rent,  mortgage,  or  utility  payments). 
For  example,  if  parf  of  the  supportive  services  provided  actually  provides  services 
in  a  short-term,  transitional  housing  situation  or  to  clients  not  receiving  housing 
assistance,  then  only  the  amount  of  funds  directly  providing  the  permanent 
supportive  housing  may  be  used  in  the  calculation. 

Please  note,  HUD  has  determined  that  only  the  following  activity  categories  allow 
expenditures  that  meet  the  definition  of  permanent  supix>rtive  housing  under  your 
prior  grant.  You  may  only  account  for  the  percentage  of  funds  that  were 
expended  or  will  be  expended  on  permanent  housing  activities  through: 

•  Acquisition  ^ 

•  Rehabilitation,  repair,  and  conversion 

•  New  construction 

•  Rental  Assistance  *  . 

•  Short-term  rent,  mortgage,  or  utility  payments 

•  Lease 

•  Operating  Costs 


Please  include  this  page  in  your  application.      Page 


Form  HUD-401 10-B  (3/03) 
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HOPWA  Application 
Part  B  -  Forms 


OMB  Approval  No.  2506-0133 
Expiration  D^e:  1 1/31/2003 


VS.  Department  of  Housing 
and  Urban  Development 

Ofiice  of  HIV/AIDS  Housing 

•  Supportive  Services  (for  residents  of  permanent  housing  only) 

•  Other  HUD  approved  permanent  housing  activities 

Other  HOPWA  funded  activities,  like  housing  information  or  resource 
identification,  do  not  meet  the  defmition  of  permanent  supportive  housing.  Total 
Column  B. 

Column  C  -  Other  Funding.  If  applicable,  enter  the  amount  of  other  funds  that 
provide  permanent  supportive  housing.  Other  funding  resources  must  be 
documented  in  the  prior  HOPWA  grant  and  documentation  that  such  assistance 
will  continue  during  the  term  of  the  renewal  grant  rriust  be  provided  to  HUD. 
Total  Column  C. 


Eligible  Activity 

HOPWA  Project 
Funding 

Permanent  Supportive  Housing* 

A.  Original  or 
Amended 

B.  HOPWA 

cottier 

1.  Acquisition 

S 

$ 

2.  Rehabilitation.  Repair,  & 
Conversion 

$       .      ' 

$ 

3.  New  Construction 

S 

$ 

4.  Lease 

s 

S 

5.  Operating  Costs 

s 

$ 

6.  Supportive  Services 

s 

S 

7.  Housuig  Information 

8.  Technical  Assist.  &  Resource 
Identification 

9.  Rental  Assistance 

$ 

$ 

1 0.  Short-term  rent,  mortgage,  & 
Utility  Payments 

s 

s 

1 1 .  Other  (name  the  type  of  alternative 
activity     must  be  approved  in  the  pnor 
HOPWA  gram) 

■» 

12.  Total 

$ 

$ 

*  Enter  only  the  amounts  of  HOPWA  or  other  resources  that  directly  provide  permanent  supportive 
housing.  You  may  not  consider  funds  providing  other  types  of  housing  assistance. 


HOPWA  Application 
Part  B  -  Forms 


U^.  Department  of  Housing 
and  Urban  Development 

Office  of  HIV/AIDS  Housing 


OMB  Approval  No.  2506-0133 
Expiration  Date:  11/31/2003 


Part  2:  Calculation 

To  determine  if  your  project  uses  at  least  51  percent  of  funding  to  provide  permanent 
supportive  housing,  please  make  the  following  calculation: 


a.  Amount  of  HOPWA  funds  providing 
permanent  supportive  housing 
(Total  of  Column  B) 

* 

b.  Total  amount  of  project  activities 
(Total  of  Colvmin  A) 

c.  Divide  Row  (a)  by  Row  (b)  and  multiply 
by  100. 

XlOO 

d.  Percentage  of  project  funds  providing 
permanent  supportive  housing. 

* 

>  c 


*  Please  note: 

1)  If  the  p)ercentage  is  less  than  51  percent,  you  are  not  eligible  to  apply  for  renewal 
under  Part  B. 

2)  If  the  percentage  is  51  percent  or  over,  you  are  eligible  to  apply  for  renewal  under 
Part  B  and  must  complete  the  "Certification  of  Permanent  Supportive  Housing". 

Part  3:  Other  Resources 

If  your  project  relies  on  other  state,  local,  Federal,  or  private  resources  to  provide  the 
permanent  housing  or  supportive  services  portion  of  your  project,  you  must  demonstrate 
that  the  other  resources  will  continue  to  be  available  for  that  purpose  throughout  the  term 
of  the  renewal  grant.  The  continuing  assistance  must  have  been  documented  within  the 
original  ^plication  to  HUD  and  be  used  in  conjunction  with  requested  HOPWA  funds. 
Evidence  of  continuing  assistance  must  be  provided,  as  follows: 

A.  Permanent  Housing.  Permanent  housing  provided  through  other  resources  must 
be  documented  in  the  renewal  application  through  a  leveraging  letter.  The 
leveraging  letter  must  outline  the  amoimt  of  funds  for  the  housing  to  be  provided, 
the  term  the  funds  will  be  made  available,  and  be  signed  by  the  organization 
providing  such  housing  or  funding  for  the  housing.  See  P^  D,  Section  V, 
Rating  4:  Leveraging  Resources  of  the  HOPWA  NOFA,  for  acceptable  leveraging 
letter  examples. 

B.  Supportive  Services.  Supportive  services  provided  through  other  resources  must 
be  documented  through  a  commitment  1etter(s),  which  outline(s)  the  type  of 
support  that  will  be  provided  to  clients,  the  organizations  providing  such  support, 
and  the  length  of  time  such  supportive  will  be  available.  Supportive  services  must 
be  available  to  clients  in  permanent  housing  throughout  the  term  of  the  renewal 
grant. 


Please  include  this  page  in  your  application.      Page 


Form  HUD-401 10-8(3/03) 


Please  include  this  page  in  your  application.      Page 


Fomi  HUD-401 10-8(3/03) 
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14.  Assisted  Living  Conversion 
Programs,  Beginning  at  Page  21 794 

t)n  page  21795,  in  the  third  column, 
the  table  that  appears  at  the  end  of  the 
column  and  that  continues  to  the  first 
column  on  page  21796,  is  amended  as 
follows: 


Office 

$  alkx:ation 

Boston,  MA 

Buffalo,  NY 

New  York,  NY 

Baltimore,  MD 

Philadelphia,  PA  

Atlanta,  GA  

Greensboro,  NC 

Jacksonville,  FL 

Chicago,  IL  

Columbus,  OH 

Detroit,  Ml  

Minneapolis-St.  Paul,  MN 

Ft  Worth,  TX  

Kansas  City,  KS  

Denver,  CO 

Los  Angeles,  CA 

San  Francisco,  CA  

Seattle,  WA 

Total -. 

2,758,217 
1,093,990 
3,683,840 
2,111,481 
4,575,436 
4,263,039 
2,650,130 
4,152,573 
3,508,109 
1,796,621 
1,717,273 
1,573,456 
4,997,288 
2,530,207 
1,294,088 
4.660.878 
4,587.804 
2.045.568 
54.000.000 

On  page  21795,  in  the  first  column,  in 
the  first  paragraph  under  "1. 
Application  Due  Date,  Application,  and 
Technical  Assistance"  the  paragraph  is 
corrected  to  read  as  follows: 
"Application  Due  Date.  Your  completed 


application  (one  original  and  four 
copies)  is  due  on  July  10,  2003,  at  the 
address  shown  below." 

On  page  21805  in  the  first  column, 
under  the  HUD  Minneapolis  Hub,  the 
zip  code  is  corrected  to  read:  55402- 
4012. 

On  page  21806,  in  the  first  column, 
under  the  HUD  Minneapolis  Hub,  the 
zip  code  is  corrected  to  read:  55402- 
4012. 

15.  Service  Coordinators  in  Multifamily 
Housing  Program,  Beginning  at  Page 
21855 

In  Appendix  A,  beginning  in  the  third 
column  on  page  21861,  the  following 
corrections  are  made  to  the  list  of  HUD 
Field  Offices:  (Information  that  is  not 
corrected  in  this  document  remains 
unchanged  from  the  April  25^2003  ' 
publication) 
Alaska,  Idaho,  Oregon,  Washington, 

OFC  Phone:  (206)  220-6420. 
Arizona,  MP  Division,  Phoenix  Program 

Center,  One  North  Central,  Suite  600, 

Phoenix,  AZ  85004,  OFC  Phone:  (602) 

379-7153. 
Connecticut,  OFC  Phone:  (860)  240- 

4800  Ext.  3041. 
Hawaii,  Dept.  of  Housing  and  Urban 

Development,  500  Ala  Moana  Blvd., 

Suite  3A,  Honolulu,  HI  96813. 
Minnesota,  920  2nd  Ave.  South,  Suite 

1300.  Minneapolis,  MN  55402-4012. 


Montana,  North  Dakota,  South  Dakota, 
Utah,  Wyoming,  TTY  Number:  (303) 
672-5113. 
New  York,  HUD  Buffalo  Office, 
Multifamily  Housing  Program  Center, 
465  Main  Street,  Lafayette  Court,  2nd 
Floor,  Buffalo,  NY  14203-1780. 
Ohio: 
HUD  Cincinnati  Office,  Multifamily    < 
Housing  Program  Center,  15  East 
7th  Street.  Cincinnati,  OH  45202. 
HUD  Cleveland  Office,  Fax:  (216) 
522-4120. 
Puerto  Rico,  HUD  Caribbean  Office, 
Multifamily  Housing  Program  Center, 
159  Carlos  E.  Chardon  Avenue,  San 
Juan,  PR  00918-1804. 
South  Carolina,  OFC  Phone:  (803)  253- 

3288,  Fax:  (803)  253-3429. 
Texas: 
HUD  Houston  Office,  OFC  Phone: 
(713)  313-2274  ext.  7124,  fax . 
number  (713)  313-2350. 
HUD  San  Antonio  Office,  Office  of 
Housing,  Multifamily  Program 
Center,  One  Alamo  Center,  106 
South  St.  Mary's,  Suite  405,  San 
Antonio,  TX  78205. 

Dated:  June  11.  2003. 
Vickers  B.  Meadows, 

Assistant  Secretary  for  Administration. 
[PR  Doc.  03-15370  Filed  6-16-03;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JUNE  17,  2003 

COMMERCE  DEPARTMENT 
Industry  and  Security 
Bureau 

Export  administration 
regulations: 

Encryption  clarifications  and 
revisions:  published  6- IT- 
OS 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Organization,  functions,  ar>d 
authority  delegations: 
Address  change  tor 
submission  of  certain 
reports;  Region  VII; 
published  6-17-03 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
General  Electric  Co.; 
published  5-13-03 
Pilatus  Aircraft  Ltd.; 
published  4-29-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Grapes  grown  in — 
California;  comments  due  by 
6-23-03;  published  4-22- 
03  (FR  03-09843] 
Pistachio  nuts,  in  shell  and 
shelled;  grade  standards; 
comments  due  by  6-23-03; 
published  5-23-03  [PR  03- 
12805] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Interstate  transportation  of 
animals  ^nd  animal  products 
(quarantu^): 

Tuberculosis  in  cattle  and 
bisor> — 

State  and  area 
classifications; 
comments  due  by  6-24- 
03;  published  4-25-03 
(FR  03-10242] 
AGRICULTURE 
DEPARTMENT 
Natural  Resources 
Conservation  Service 
Support  activities: 


Technical  service  provider 
assistance;  comments  due 
by  6-23-03;  published  3- 
24-03  (FR  03-06668) 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Magnuson-Stevens  Act 
provisions — 

Pacific  Coast  groundfish; 
fishing  capacity 
reduction  program; 
comments  due  by  6-27- 
03;  published  5-28-03 
[FR  03-13274] 
Marine  mammals: 
Incidental  taking- 
San  Nicolas  Island,  CA; 
missile  launch 
operations;  pinnipeds; 
comments  due  by  6-23- 
03;  published  5-9-03 
[FR  03-11613) 
COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 
Patent  cases: 
Patent  statute;  changes  to 
implement  2002  Inter 
parted  reexamination  and 
other  technical 
amendments;  comments 
due  by  6-27-03;  published 
4-28-03  [FR  03-10412) 

COURT  SERVICES  AND 
OFFENDER  SUPERVISION 
AGENCY  FOR  THE 
DISTRICT  OF  COLUMBIA 

Acceptance  of  gifts;  comments 
due  by  6-23-03;  published 
4-22-03  [FR  03-09937) 
Organization,  functions,  and 
authority  delegations: 
Agency  seal;  comnwnts  due 
by  6-23-03;  published  4- 
22-03  [FR  03-09936) 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Federal  Prison  Industries, 
Inc  :  Increased  waiver 
threshold;  comnnents  due 
by  6-23-03,  published  5- 
22-03  [FR  03-12305] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs:  approval  and 
promulgation.  State  plans 
for  designated  facilities  and 
pollutants: 

Vermont;  comments  due  by 
6-23-03;  published  5-22- 
03  (FR  03-128C3) 
West  Virginia;  comments 
due  by  6-26-03;  published 
5-27-03  (FR  03-13176] 
Air  programs:  State  authority 
delegations: 

New  Hampshire;  comments 
due  by  6-27-03;  published 
5-28-03  [FR  03-13174) 


Superfund  program: 
National  oil  and  hazardous 

substances  contingerx:y 

plan — 

National  priorities  list 
update;  comments  due 
by  6-23-03:  published 
5-22-03  [FR  03-12612] 

National  priorities  list 
update:  comments  due 
by  6-23-03;  published 
5-22-03  [FR. 03-1 261 3] 

National  priorities  list 
update;  comments  due 
by  6-23-03;  published 
5-22-03  (FR  03-12614) 

National  priorities  list 
update;  comments  due 
by  6-23-03:  published 
5-22-03  [FR  03-12615] 
Toxic  substances: 
Preliminary  assessment 

information  reporting — 

Benzenamine,  3-chloro- 
2,6-dinitro-N ,  N-dipropyl- 
4-(triftuoron>e1hyl),  etc.; 
comments  due  by  6-25- 
03;  published  6-11-03 
[FR  03-14749] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Telcommunications  Act  of 
1996;  implementation— 
Pay  telephone 
reclassification  and 
compensation 
provisions:  comments 
due  by  6-23-03; 
published  6-2-03  (FR 
03-13722] 
Radio  stations;  table  of 
assignnnents: 

California;  comments  due  by 
6-26-03;  published  5-22- 
03  (FR  03-12793) 

FEDERAL  TRADE 
COMMISSION 

Alternative  fuels  and 
alternative  fueled  vehicles; 
labeling  requirements: 
comments  due  by  6-23-03; 
published  5-8-03  (FR  03- 
11391] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Federal  Prison  Industries, 
Inc.;  irKreased  waiver 
threshold;  comments  due 
by  6-23-03;  published  5- 
22-03  [FR  03-12305] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 
Medicare: 
Billing  privileges; 
establishment  and 


maintenance 
requirements:  comments 
due  by  6-24-03;  published 
4-25-03  (FR  03-09943] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumption: 
Infant  formula:  cun'ent  good 
manufacturing  practice, 
quality  control  procedures, 
etc.;  comments  due  by  6- 
27-03;  published  4-28-03 
[FR  03-10301) 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
St.  Croix,  US   Virgin 
Islands;  security  zone; 
comments  due  by  6-27- 
03;  published  4-28-03  (FR 
03-10293] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  ttueatened 
species: 
Critical  habitat 
designations — 
Cactus  ferruginous 
pygmy-owl;  Arizona 
distinct  population 
segment;  comments 
due  by  6-27-03; 
published  4-28-03  (FR 
03-10531) 
Coastal  Califomia 
gnatcatcher;  comments 
due  by  6-23-03; 
published  4-24-03  (FR 
03-09435] 
Mussels  in  Mobile  River 
Basin,  AL;  comments 
due  by  6-24-03; 
published  3-26-03  (FR 
03-06903] 
San  Diego  fairy  shrimp; 
comments  due  by  6-23- 
03;  published  4-22-03 
(FR  03-09434) 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Federal  Pnson  Industries, 
IrK.;  increased  waiver 
threshold:  comments  due 
by  6-23-03;  published  5- 
22-03  (FR  03-12305] 

NUCLEAR  REGULATORY 
COMMISSION 

Nuclear  equipment  and 
material;  export  and  import: 
Major  nuclear  reactor 
components:  general 
import  license;  comments 
due  t>y  6-27-03;  published 
5-28-03  (FR  03-13217] 

SMALL  BUSINESS 

ADMINISTRATION 

Small  business  size  standards: 
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Nonmanufacturer  rule; 
waivers — 
Other  ordnance  and 

accessories 

manufacturing; 

comments  due  by  6-25- 

03;  published  6-13-03 

(FR  03-14851) 
Small  anrts  manufacturing; 

comments  due  by  6-25- 

03;  published  6-13-03 

(FR  03-14850) 
Size  for  Multiple  Award 
Schedule  and  other 
multiple  award  contract 
purposes  and  8(a) 
business  development/ 
small  disadvantaged 
business  status 
determinations;  comments 
due  by  6-24-03;  published 
4-25-03  (FR  03-10286] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules,  etc.: 

Grand  Canyon  National 
Partt,  AZ;  special  flight 
rules  in  vicinity — 
Aircraft  operations;  noise 
limitations;  comments 
due  by  6-23-03; 
published  3-24-03  (FR 
03-06918] 
Airspace: 
Construction  or  alteration  in 
vicinity  of  private 
residence  of  President  of 
United  States:  comments 
due  by  6-23-03;  published 
4-22-03  (FR  03-09886) 
Airworthiness  directives: 
Airbus;  comments  due  by  6- 
23-03;  published  5-23-03 
[FR  03-12836] 
Boeing:  comments  due  by 
6-23-03;  published  4-23- 
03  (FR  03-09691) 


Bombardier;  comments  due 
by  6-23-03;  published  5- 
23-03  [FR  03-12964] 

Consolidated,  Consolidated 
Vultee,  and  Convair; 
comments  due  by  6-23- 
03;  published  4-22-03  [FR 
03-09861] 

de  Havilland;  comments  due 
by  6-23-03;  published  4- 
16-03  [FR  03-09304] 

Domier;  comments  due  by 
6-23-03;  published  5-15- 
03  [FR  03-12112) 

Dowty  Aerospace  Propellers; 
corrwnents  due  by  6-27- 
03;  published  4-28-03  (FR 
03-10334] 

Eurocopter  France; 
comments  due  by  6-23- 
03;  published  4-22-03  (FR 
03-09864] 

McDonnell  Douglas; 
comments  due  by  6-24- 
03;  published  4-25-03  [FR 
03-09981] 

Pratt  &  Whitney:  comments 
due  by  6-23-03;  published 
4-23-03  (FR  03-09984) 
Class  E  airspace;  comments 

due  by  6-25-03;  published 

5-9-03  [FR  03-11645) 
Class  E5  airspace;  comments 

due  by  6-23-03;  published 

5-22-03  (FR  03-12818) 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

International  banking  activities: 
Foreign  banks  seeking  to 
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U.S.;  approval  procedures; 
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03;  published  4-23-03  [FR 
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TREASURY  DEPARTMENT 
Fiscal  Service 

Checks  drawn  on  U.S. 
Treasury;  indorsement  and 
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(FR  03-09998] 
TREASURY  DEPARTMENT 

Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements; 
USA  PATRIOT  Act; 
implementation — 
Banks  lacking  Federal 
functional  regulator; 
.    customer  identification 
programs;  comments 
due  by  6-23-03; 
published  5-9-03  [FR 
03-11015) 

TREASURY  DEPARTMENT 
Alcohol  and  Tot>acco  Tax 
and  Trade  Bureau 

Alcoholic  beverages: 
Flavored  malt  Ijeverages; 
comments  due  by  6-23- 
03;  published  3-24-03  (FR 
03-06855) 
Labeling  and  advertising; 
organic  claims;  comments 
due  by  6-23-03;  published 
5-9-03  [FR  03-11609] 
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with  "PLUS"  (Public  Laws 
Update  Servrce)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.  nara.gov/fedreg/ 
plawcurr.html. 

Tfie  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 


U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808)   The 
text  will  also  be  made 
available  on  ttie  Internet  from 
GPO  Access  at  http:// 
www.access  gpogov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

S.  243/P.L.  108-28 

Conceming  participation  of 
Taiwan  In  the  Worid  Health 
Organization   (May  29,  2003; 
117  Stat   769) 

S.  33a/P.L.  108-29 

Veterans'  Memorial 
Preservation  and  Recognition 
Act  of  2003  (May  29,  2003; 
117  Stat.  772) 

S.  87(VP.L.  108-30 

To  amend  the  Richard  B. 
Russell  National  School  Lunch 
Act  to  extend  the  availability 
of  funds  to  carry  out  the  fruit 
and  vegetable  pilot  program. 
(May  29,  2003;  117  Stat.  774) 
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Air  quality  implementation  plans;  approvaI~and 
promulgation;  various  States: 
Missouri,  36527-36528 
Solid  wastes: 
Hazardous  waste;  identification  and  listing — 
Exclusions,  36528-36534 
NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  36545-36546 
Reports  and  guidance  dociunents;  availability,  etc.: 
World  Trade  Center  disaster — 
Exposure  and  human  health  evaluation  of  airborne 
pollution;  technical  peer  review  meeting.  36546- 
36547 
Water  pollution  control: 
Total  maximum  daily*  loads — 
Arkansas;  state-wide  waters  list.  36547 
Water  supply: 
Public  water  supply  supervision  program — 
Louisiana,  36548 

Executive  Office  of  tlie  President 

See  Presidential  Documents 

Export-Import  Bank 

NOTICES 

Egypt;  equipment  and  other  goods  and  services  to  produce 
anhydrous  ammonia  from  natural  gas;  finance 
application.  36548 

Mexico;  equipment  and  other  goods  and  services  to 

produce  non-automotive  flat  glass;  finance  application 

•       36548 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Aerospatiale,  36451-36452 
BAE  Systems  (Operations)  Ltd..  36452-36454" 
Empresa  Brasileira  de  Aeronautica.  S.  A.  (EMBRAER) 

36454-36455 
General  Electric  Co.,  36455-36458 
Airworthiness  standards: 
Special  conditions — 
Boeing  Model  747SP,  747-100.  747-200B.  -200C,  and 
-200F  series  airplanes.  36449-36451 
PROPOSED  RULES 
Airworthiness  directives: 
Aerospatiale.  36525-36526 
Airbus.  36504-36506 

Boeing,  36499-36502.  36506-36513,  36515-36518 
Bombardier,  36513-36515 
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Learjet.  36502-36504 

McDonnell  Douglas.  36518-36525 
NOTICES 
Advisory  circulars;  availability,  etc.: 

Aircraft  engines;  turbine  rotor  strength  requirements, 
36623 

Fedaral  Communications  Commission 

NOTICES 

Common  carrier  services: 
Telecommunication  carrier  eligibility  designation 
petitions — 
ALLTELL  Communciations.  Inc.;  Alabama  service  area; 

comment  request,  36549-36550 
ALLTELL  Communciations,  Inc.;  Virginia  service  area; 
comment  request,  36548—36549 

Fsderal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  36550 
Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  36550-36551 

Ocean  trsmsportation  intermediary  licenses: 
American  Logistics  &  Purchasing  Services.  Ltd.,  et  al., 

36551-36552 
Martin  Strauss  Air  Freight  Corp.  et  al.,  36552 
Speedtrans  International,  Inc.,  et  al.,  36552 

Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc.: 

Canadian  National  Railway,  36623-36624 

Canadian  Pacific  Railway,  36624-36625 

Dakota,  Minnesota  3c  Eastern  Railroad.  36625 

Eastern  Maine  Railway.  36625-36626 

National  Railroad  Passenger  Corp..  36626-36627 
Traffic  control  systems;  discontinuance  or  modification: 

Burlington  Northern  &  Santa  Fe  Railway.  36627-36628 

CSX  Transportation.  Inc..  36628-36629 

Norfolk  Southern  Corp..  36629 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Change  in  bank  control.  36552 

Formations,  acquisitions,  and  mergers,  36552-36553 

Permissible  nonbanking  activities,  36553 
Meetings;  Sunshine  Act,  36553 

Federal  Retirement  Thrift  investment  Board 

NOTICES 

Meetings;  Sunshine  Act.  36553 

Federal  Trade  Commission 

RULES 

Appliances,  consimier;  energy  consumption  and  water  use 
information  in  labeling  and  advertising: 
Comparability  ranges — 
Clothes  washers,  36458-36466 
NOTICES 
Premerger  notification  waiting  periods;  early  terminations, 

36553-36555 
Prohibited  trade  practices: 
Anesthesia  Service  Medical  Group,  Inc..  36557-36558 
Giossmont  Anesthesia  Services  Medical  Group,  Inc., 
36558-36560 


Food  and  Drug  Administration 

RULES 

Human  drugs:  * 

Abbreviated  new  drug  applications  certifying  that  patent 

claiming  drug  is  invalid  or  will  not  be  infringed; 

patent  listing  requirements  and  30  month  stays, 

36675-36712 
PROPOSED  RULES 

Human  drugs  and  biological  products: 
Pre-  and  postmarketing  safety  reporting  requirements. 
36527 
NOTICES 

Communicable  disease  control: 
Monkeypox;  embargo  and  prohibition  on  transportation 
of  all  rodents  from  Africa,  36566-36567 
Food  for  human  consumption: 
Identity  standards  deviation;  market  testing  permits — 
Chiquita  Processed  Foods,  LLC  and  Crown  Cork  &  Seal 
Co.;  canned  asparagus,  36567 

Food  and  Nutrition  Service 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals.  36536-36537 

Forest  Service 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  36537-36538 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention' 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
State  innovation  grants.  36560-36565 

Homeland  Security  Department 

See  Coast  Guard 

Housing  and  UrtMin  Development  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals.  36572-36578 

Interior  Department 

See  Land  Management  Bureau 
See  National  Park  Service 
NOTICES 

Central  Arizona  Project.  AZ;  water  allocations  and  service 
contracting.  36578-36579 

internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals.  36632-36633 

Liibor  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals.  36584-36586 
Grants  and  cooperative  agreements;  availability,  etc.: 
Women  in  Apprenticeship  and  Nontraditional 
Occupations  Program,  36586-36601 
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Land  Management  Bureau 

NOTICES 

Meetings: 
Resource  Advisory  Committees —  - 

Medford  District,  36580 
Resource  Advisory  Councils — 
Eastern  Montana.  36579-36580 
Survey  plat  filings: 
Wyoming.  36580-36581  • 

Library  Of  Congress 

See  Copyright  Office.  Library  of  Congress 

Maritime  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  36629 

National  Highwray  Traffic  Safety  Administration 

PROPOSED  RULES 
Motor  vehicle  safety  standards: 
Vehicle  compatibility  and  roll  over  mitigation;  safety 
reports  availability,  36534-36535 

National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities;  proposals. 

submissions,  and  approvals,  36567-36568 
Meetings: 
National  Human  Genome  Research  Institute,  36568 
National  Institute  of  Child  Health  and  Himian 

Development,  36568-36569 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  36570 
National  Institute  of  General  Medical  Sciences,  36568- 

36570 
National  Institute  of  Mental  Health,  36569 
National  Institute  on  Drug  Abuse,  36570 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  36538-36539 
Environmental  statements;  notice  of  intent: 
Northern  fur  seals;  effects  of  subsistance  taking  on 
Pribilof  Islands,  AK,  36539-36540 
Marine  mammals: 
Incidental  taking;  authorization  letters,  etc. — 
EnCana  Oil  &  Gas  (USA)  Inc.;  steel  drilling  caisson 
move  from  Cross  Island.  AK  through  Beaufort  Sea 
to  Hershel  Island,  Yukon  Territory,  36542-36545 
Vandenberg  Air  Force  Base,  CA;  harbor  activities 
related  to  Delta  IV/Evolved  Expendable  Launch 
Vehicle;  Pacific  harbor  seals,  etc..  36540-36542 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Colonial  National  Historical  Park,  Jamestown  Unit,  VA, 
and  Jamestown  National  Historic  Site,  VA,  36581 
Meetings: 
^     Chesapeake  and  Ohio  Canal  National  Historical  Park 

Advisory  Commission,  36581-36582 
National  Register  of  Historic  Places: 

Pending  nominations,  36582-365^3 
Realty  actions;  sales,  leases,  etc.: 
Maryland,  36583-36584  " 


Navy  Department 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing, 
36545 

Nuclear  Regulatory  Commission 

RULES 

Fee  schedules  revision;  94%  fee  recovery  (2003  FY), 

36713-36741 
NOTICES 
Agency  information  collection  activities;  proposals. 

submissions,  and  approvals,  36601 
Environmental  statements;  availability,  etc.: 
Aventis  Pharmaceuticals,  Inc..  36601-36602 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
Father's  Day  (Proc.  7686),  36447-36448 
National  Homeownership  Month  (Proc.  7685),  36445- 
36446 

Securities  and  Exchange  Commission 

RULES 

Securities,  etc.: 
Sarbanes-Oxley  Act  of  2002;  implementation — 
Exchange  Act  periodic  reports;  inclusion  of 

management's  report  on  internal  control  over 
financial  reporting  and  certification,  36635-36673 
NOTICES 

Agency  information  collection  activities;  proposals. 

submissions,  and  approvals.  36602 
Investment  Company  Act  of  1940: 
Exemption  applications — 
American  Performance  Funds  et  al.,  36611-36614 
Dresdener  Bank  AG  et  al.,  36602-36607 
Franklin  Gold  and  Precious  Metals  Fund  et  al.,  36607- 
36611 
Securities,  etc.:    ~ 
Sarbanes-Oxley  Act  of  2002;  implementation — 
Proposed  bylaws  and  amendment;  comment  request. 
36614-36616 
Self-regulatory  organizations;  proposed  rule  changes: 

American  Stock  Exchange  LLC.  36616-36621 
.  Pacific  Exchange,  Inc.,  36621-36622 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 
Tennessee,  36622 
Virginia,  36622-36623 

State  Department 

NOTICES  , 

Meetings: 
International  Telecommunication  Advisory  Committee, 
36623 

Sutistance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 
Meetings: 
Mental  Health  Services  Center  National  Advisory 
Council,  36571 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Railroad  Administration 
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See  Maritime  Administration 

See  National  Highway  Traffic  Safety  Administration 
RULES 

Organization,  functions,  and  authority  delegations: 
Maritime  Administrator,  36496-36497 

Treasury  Department 

See  Community  Development  Financial  Institutions  Fund 

See  Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  36630-36631 
United  States  Postal  Service,  President's  Commission; 

comment  request,  36631 


Separate  Parts  In  This  Issue 

Part  II 

Securities  and  Exchange  Commission,  36635-36673 


Part  Hi 

Health  and  Human  Services  Department,  Food  and  Drug 
Administration.  36675-36712 

Part  IV 

Nuclear  Regulatory  Commission.  36713-36741 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  niunbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 
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Wednesday,  June  18,  2003 


Title  3— 

The  President 


Presidential  Documents 


Proclamation  7685  of  June  13,  2003 

National  Homeownership  Month,  2003 


By  the  President  of  the  United  States  of  America     •  - 

A  Proclamation 

Homeownership  is  more  than  just  a  symbol  of  the  American  Dream;  it 
is  an  important  part  of  om-  way  of  life.  Core  American  values  of  individuality, 
thrift,  responsibility,  and  self-reliance  are  embodied^  in  homeownership.  I 
am  committed  to  helping  more  families  know  the  security  and  sense  of 
pride  that  comes  with  ounaing  a  home. 

The  Department  of  Housing  and  Urban  Development  is  leading  an  Adminis- 
'  tration-wide  effort  to  bring  new  tools  and  resources  to  would-be  homeowners. 
We  are  providing  financial  assistance  to  qualified  families  through  the  Amer- 
ican Dream  Downpayment  Fund,  funding  educational  programs  that  stress 
financial  literacy,  and  offering  a  compassionate  hand  to  those  who  dream 
of  moving  from  subsidized  housing  into  homeownership.  And  through  the 
Self-Help  Homeownership  Opportunity  Program,  my  Administration  partners 
with  nonprofit  organizations  that  offer  homeowmership  opportunities  to  fami- 
lies willing  to  contribute  their  skills  and  labor  to  help  build  a  home  of 
their  ovm.  We  are  also  proposing  ways  to  make  it  easier  to  shop  for  a 
mortgage  and  to  make  mortgages  available  to  more  families  through  the 
Federal  Housing  Administration. 

Today,  the  United  States  is  fortunate  in  that  our  homeownership  rate  is 
at  an  all-time  high,  and  low  interest  rates  continue  to  encourage  millions 
of  Americans  to  become  first-time  homeovmers.  Although,  a  record  number 
of  Americans  ovm  their  ovm  homes,  we  continue  to  see  a  gap  between 
the  homeownership  rates  of  minorities  and  nonminorities.  By  a  significant 
margin,  minority  families  are  less  likely  to  own  their  own  homes.  Therefore, 
I  have  called  upon  the  entire  housing  industry  to  join  with  my  Administration 
to  expand  minority  homeownership  across  the  Nation.  Our  goal  is  to  help 
at  least  5.5  million  minority  families  become  homeowners  by  the  end  of 
this  decade,  and  our  Blueprint  for  the  American  Dream  Partnership  is  taking 
bold  steps  to  make  this  a  reality. 

Across  our  Nation,  every  citizen,  regardless  of  race,  creed,  color,  or  place 
of  birth,  should  have  the  opportunity  to  become  a  homeowner.  Homeowner- 
ship represents  a  pathway  to  pride  and  prosperity  for  many  families,  encour- 
ages values  of  responsibility  and  sacrifice,  creates  stability  for  neighborhoods 
and  communities,  and  generates  economic  growth  that  helps  strengthen 
the  entire  Nation. 

NOW,  THEREFORE.  I,  GEORGE  W.  BUSH,  President  of  the  United.  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  June  2003  as  National 
Homeownership  Month.  I  call  upon  the  people  of  the  United  States  to 
join  me  in  recognizing  the  importance  of  offering  every  American  the  oppor- 
tunity to  realize  their  dream  of  homeownership  and  to  help  work  towards 
making  that  dream  a  reality. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirteenth  day 
of  June,  in  the  year  qf  our  Lord  two  thousand  three,  and  of  the  Independence 
of  the  United  States  of  America  the  two  himdred  and  twenty-seventh. 
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(FR  Doc.  03-15539 
Filed  6-17-03:  8:45  am) 
Billing  code  3195-01-P 


Proclamation  7686  of  June  13,  2003         ^  , 

Father's  Day,  2003 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Fatherhood  is  one  of  life's  most  challenging  yet  fulfilling  endeavors.  On 
Father's  Day,  we  honor  America's  fathers  and  express  our  appreciation  for 
all  they  do  to  help  build  a  strong  foundation  for  our  children  and  our 
Nation.  We  also  reaffirm  our  commitment  to  supporting  fathers  and  encour- 
aging responsible  fatherhood  in  our  society. 

^,  Fathers  have  indispensable  role*  to  play  in  the  lives  of  their  children: 
provider,  protector,  nurtvu-er,  teacher,  and  firiend.  Every  caring  father  uncondi- 
tionally loves  his  sons  and  daughters  and  strives  for  the  best  for  his  children 
in  the  ftiture.  hi  seeking  to  give  their  children  the  opportunity  to  succeed, 
fathers  offer  needed  strength,  guidance,  and  discipline. 

Fathers  teach  thek  children  many  basic  things  in  life:  how  to  read  a  book, 
throw  a  ball,  tie  a  necktie,  ride  a  bike,  or  drive  a  car.  More  importantly! 
they  also  help  instill  time-  honored  values  in  their  children,  such  as  hard 
work,  respect,  honesty,  and  good  citizenship.  Through  their  words,  actions, 
and  sacrifices,  fathers  play  an  important  role  in  shaping  the  characters 
of  their  sons  and  daughters. 

"The  time  and  attention  that  a  father  gives  to  a  child  is  irreplaceable- 
there  is  no  substitute  for  the  involvement  and  commitmedLof  a  responsible 
father.  Not  only  are  fathers  essential  to  the  healthy  develo^ent  of  children 
they  also  influence  the  strength  of  families  and  the  stability  of  communities. 

For  this  reason,  our  Government  is  working  to  help  fathers  succeed  in 
this  challenging,  but  life-affirming,  role.  Over  the  last  2  years,  my  Administra- 
tion has  taken  important  steps  to  promote  responsible  fatherhood  and  encour- 
age community-based  initiatives  that  help  them  fulfill  their  important  roles. 
We  are  working  to  provide  ftmds  for  healthy  marriage  and  parenting  edu- 
cation and  for  community  mentoring  programs  to  help  fathers  become  more 
engaged  and  involved  in  their  children's  lives. 

This  Father's  Day,  we  recognize  the  many  fathers  who  are  heroes  and  role 
models  for  their  children,  and  we  encourage  more  men  to  fulfill  this  responsi- 
bility by  loving  their  sons  and  daughters  with  all  their  heart  and  dem- 
onstrating this  love  daily.  By  working  together  to  encourage  America's  fathers, 
we  can  strengthen  our  society  and  help  ensure  the  well-being  of  all  our 
children. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  in  accordance  with  a  joint  resolution  of  the  Congress  approved 
April  24,  1972,  as  amended  (36  U.S.C.  109),  do  hereby  proclaim  June  15, 
2003,  as  Father's  Day.  I  encourage  all  Americans  to  express  love,  admiration, 
and  thanks  to  their  fathers  for  their  contributions  to  our  lives  and  to  society. 
I  direct  the  appropriate  officials  of  the  Government  to  display  the  flag 
of  the  United  States  on  all  Government  buildings  on  this  day.  I  also  call 
upon  State  and  local  governments  and  citizens  to  observe  this  day  with 
appropriate  programs,  ceremonies,  and  activities. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  thirteenth  day 
of  June,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-seventh. 


(/^ 


IFR  Doc.  03-15540 
Filed  6-17-03:  8:45  am) 
Billing  code  3195-01-P 


36449 


Rules  and  Regulations 


Federal  Register . 

VoL  68,  No.  117 
Wednesday,  June  18,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart25 

[Docket  No.  NM257;  Special  Conditions  No. 
25-238-SC] 

Special  Conditions:  Boeing  IModei 
747SP  Series;  747-100  Series;  and 
747-200B,  -200C,  and  -200F  Series 
Airplanes;  High-Intensity  Fields  (HIRF) 

AGENCY:  Federal  Aviation 
Administration  (FAAj,  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments 

SUMMARY:  These  special  conditions  are 
issued  for  Boeing  Model  747SP  series; 
747-100  series;  and  747-200B,  -200C. 
and  -200F  series  airplanes.  These 
airplanes  will  have  a  novel  or  unusual 
design  featiu'e  when  compare4  to  the 
state  of  technology  envisioned  in  the 
airworthiness  standards  for  transport 
category  airplanes.  The  airplane 
modification  includes  the  installation  of 
an  Electronic  Flight  Instrument  System 
(EFIS),  which  performs  critical 
functions.  The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  of  this  system  from  the 
effects  of  high-intensity-radiated  fields 
(HIRF).  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
existing  airworthiness  standards. 
EFFECTIVE  DATE:  The  effective  date  of 
these  special  conditions  is  Jime  10, 
2003.  Comments  must  be  received  on  or 
before  July  18,  2003. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Transport  Airplane  Directorate, 
Attention:  Rules  Docket  (ANM-113), 
Docket  No.  NM257, 1601  Lind  Avenue, 


SW.,  Renton,  Washington  98055-4056; 
or  delivered  in  duplicate  to  the 
Transport  Airplane  Directorate  at  the 
above  address.  All  comments  must  be 
marked:  Docket  No.  NM257. 

FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Dimn,  FAA,  Airplane  and  Flight  Crew 
Branch,  ANM-111,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056; 
telephone  (425)  227-2799;  facsimile 
(425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  has  determined  that  notice 
and  opportunity  for  public  comment  in 
accordance  with  14  CFR  11.38  are 
unnecessary,  because  the  FAA  has 
provided  previous  opportunities  to 
comment  on  substantially  identical 
special  conditions  and  has  fully 
considered  and  addressed  all  the 
substantive  comments  received.  Based 
on  a  review  of  the  comment  history  and 
the  comment  resolution,  the  FAA  is 
satisfied  that  new  comments  are 
unlikely.  The  FAA,  therefore,  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance. 

However,  the  FAA  invites  interested 
persons  to  participate  in  this  rulemaking 
by  submitting  wTitten  comments,  data, 
or  views.  The  most  helpful  comments 
reference  a  specific  portion  of  the 
special  conditions,  explain  the  reason 
for  any  recommended  change,  and 
include  supporting  data.  We  ask  that 
you  send  us  two  copies  of  written 
comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  these  special  conditions. 
The  docket  is  available  for  public 
inspection  before  and  after  the  comment 
closing  date.  If  you  wish  to  review  the 
docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  7:30  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  these  special  conditions 
based  on  the  comments  we  receive. 


If  you  want  the  FA_A  to  acknowledge 
receipt  of  your  conunents  on  these 
special  conditions,  include  with  yoiu- 
comments  a  pre-addressed,  stamped 
postcard  on  which  the  docket  number 
appears.  We  will  stamp  the  date  on  the 
postcard  and  mail  it  back  to  you. 

Background 

On  May  1,  2002,  J.R.G  Design 
submitted  an  application  to  the  New 
York  Aircraft  Certification  Office  for  a 
Supplemental  Type  Certificate  (STC). 
The  Boeing  Model  747SP  series;  747- 
100  series;  and  747-200B,  -200C,  and 
-200F  series  airplanes  are  being 
modified  for  use  by  a  head  of  st^e;  they 
are  non  N-registered  airplanes  operating 
under  part  91.  This  project  involves 
replacing  round  dial  displays  in  the 
cockpit  with  four  EFIS  displays.  The 
EFIS  upgrade  is  for  multiple  airplane 
installations.  These  systems  may  be 
vulnerable  to  HIRF  external  to  the 
airplane. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR  21.17, 
J.R.G  Design,  Inc.  must  show  that 
Boeing  Model  747SP  series;  747-100 
series;  and  747-200B,  -200C,  and  -200F 
series  airplanes  meet  the  applicable 
provisions  in  effect  on  the  date  of 
application  for  the  supplemental  tj^je 
certificate  or  applicable  provisions  of  14 
CFR  part  25,  as  amended  by 
Amendments  21-1  through  25-106,  for 
areas  affected  by  the  change  to  the 
greatest  extent  feasible.  If  the 
Administrator  finds  that  the  applicable 
airworthiness  regulations  (i.e.,  part  25  as 
amended)  do  not  contain  adequate  or 
appropriate  safety  standards  for  Boeing 
Model  747SP  series;  747-100  series;  and 
747-200  series  airplanes  because  of  a 
novel  or  unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  Boeing  Model  747SP  series; 
747-100  series;  and  747-200B,  -200C, 
and  -200F  series  airplanes  must  comply 
with  the  fuel  vent  and  exhaust  emission 
requirements  of  14  CFR  part  34  and  the 
noise  certification  requirements  of  14 
CFR  part  36,  and  the  FAA  must  issue  a 
finding  of  regulatory  adequacy  pursuant 
to  §611  of  Public  Law  92-574,  the 
"Noise  Control  Act  of  1972." 

Special  conditions,  as  defined  in  14 
CFR  11.19,  are  issued  in  accordance 
with  §  11.38  and  become  part  of  the  type 
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certification  basis  in  accordance  with 
§  21.101(a)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  these  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §21. 101(a)(1), 
Amendment  21-69,  effective  September 
16,  1991. 

Novel  or  Unusual  Design  Features 

As  noted  earlier,  Boeing  Model  747SP 
series;  747-100  series;  and  747-200B, 
-200C,  arid  -200F  series  airplanes  will 
incorporate  four  EFIS  displays  (two  for 
each  pilot)  that  will  perform  critical 
functions.  These  systems  may  be 
vulnerable  to  HIRF  external  to  the 
airplane.  The  current  airworthiness 
standards  of  part  25  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  protection  of  this  equipment 
from  the  adverse  effects  of  HIRF. 
Accordingly,  these  systems  are 
considered  to  be  novel  or  unusual 
designs. 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  from 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  avionics/ 
electronics  and  electrical  systems  to 
command  and  control  airplanes  have 
made  it  necessary  to  provide  adequate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  Boeing  Model  747SP  series;  747-100 
series:  and  747-200B,  -200C,  and  -200F 
series  airplanes.  These  special 
conditions  require  that  avionic/ 
electronic  and  electrical  systems  that 
perform  critical  functions  be  designed 
and  installed  to  preclude  component 
damage  and  interruption  of  function 
due  to  both  the  direct  and  indirect 
effects  of  HIRF. 

High-Intensity  Radiated  FieMs  (HIRF) 

With  the  trend  loward  increased 
power  levels  from  ground-based 
transmitters  and  the  advent  of  space  and 
satellite  communications,  coupled  with 
electronic  command  and  control  of  the 
airplane,  the  immunity  of  critical 
avionic/electronic  and  electrical 
systems  to  HIRF  must  be  established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 


uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraph  1  or  2  below: 

1.  A  minimum  threat  of  100  volts  rms 
(root-mean-square)  per  meter  electric 
field  strength  from  10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  field  strengths  identified  in  the  table 
below  for  the  frequency  ranges 
indicated.  Both  peak  and  average  field 
strength  components  from  the  table  are 
to  be  demonstrated. 


Field  strength 

Frequency 

(volts  per  meter) 

Peak 

Average 

lOkHz-IOOkHz  

50 

50 

100  kHz-500  kHz  

50 

50 

500  kHz-2  MHz  

50 

50 

2  MHz-30  MHz 

100 

100 

30  MHzs-70  MHz  

50 

50 

70  MHz-100  MHz 

50 

>      50 

100  MHz-200  MHz  ... 

100 

100 

200  MHz-400  MHz  ... 

100 

100 

400  MHz-700  MHz  ... 

700 

50 

700  MHz-1  GHz  

700 

100 

1  GHz-2  GHz  

2000 
3000 

200 

2  GHz-4  GHz  

200 

4  GHz-€GHz  

3000 

200 

6  GHz-8  GHz  

1000 

200 

8  GHz-12  GHz  

3000 

300 

12  GHz-18  GHz  

2000 

200 

18GHZ-40GHZ  

600 

200 

Note.— The  field  strengths  are  expressed  in 
terms  of  peak  of  the  root-mean-square  (rms) 
over  the  complete  modulation  period 

The  threat  levels  identified  above  are 
the  result  of  an  FAA  review  of  Existing 
studies  on  the  subject  of  HIRF,  in  light 
of  the  ongoing  work  of  the 
Electromagnetic  Effects  Harmonization 
Working  Group  of  the  Aviation 
Rulemaking  Advisory  Committee. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  Boeing 
Model  747SP  series:  747-110  series:  and 
747-200B,  -200C,  and  -200F  series 
airplanes.  Should  J.R.G.  Design  apply  at 
a  later  date  for  a  type  certificate  change 
for  these  airplane  models  incorporating 
the  same  novel  or  imusual  design 
featiue,  these  special  conditions  would 


apply  to  those  airplanes  as  well,  under 
the  provisions  of  §  21.101(a)(1), 
Amendment  21-69,  effective  September 
16,  1991.  , 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  Boeing 
Model  747SP  series;  747-100  series;  and 
747-200B,  -200C,  and  -200F  series 
airplanes.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
applicant  which  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane.  The  FAA  has  determined  that 
notice  and  opportunity  for  public 
comment  are  urmecessary,  because  the 
FAA  has  provided  previous 
opportunities  to  comment  on 
substantially  identical  special 
conditions  and  has  fully  considered  and 
addressed  all  the  substantive  comments 
received.  The  FAA  is  satisfied  that  new 
conunents  are  unlikely  and  finds, 
therefore,  that  good  cause  exists  for 
making  these  special  conditions 
effective  upon  issuance. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701, 
44702,  44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  Boeing  Model 
747SP  series;  747-100  series;  and  747- 
200B.  -200C,  and  -200F  series 
airplanes. 

1.  Protection  From  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and  i 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated 
fields. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies:  Critical  Functions:  Functions 
whose  failure  would  contribute  to  or 
cause  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 
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Issued  in  Renton,  Washington  on  June  10, 
2003. 

Kalene  C.  Yanamura. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-15401  Filed  6-17-03;  8:45  am] 

BILUNQ  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclwt  No.  2002-NM-331-AD;  AmwKifnent 
39-13195;  AD  2003-12-10] 

RIN  2120-AA64 

Airworthiness  Directives;  Aerospatiale 
Model  ATR42-200,  -300,  -^20,  and 
-500  Series  Airplanes;  and  Model 
ATR72-102,  -202,  -212,  and  212A 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Aerospatiale  Model 
ATR42-200,  -300,  -320,  and  -500  series 
airplanes;  and  Model  ATR72-102,  -202, 
-212,  and  21 2 A  series  airplanes;  that 
requires  modification  of  the  flight 
attendant's  seat  located  in  the  front  of 
the  cabin,  and  follow-on  actions.  This 
action  is  necessary  to  prevent  release  of 
the  forward  flight  attendant's  shoulder 
restraint  harness,  which  could  result  in 
injury  to  the  flight  attendant  in  case  of 
turbulence.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  July  23,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  23, 
2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Aerospatiale,  316  Route  de 
Bayonne,  31060  Toulouse,  Cedex  03, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2125; 
fax  (425)  227-1149. 


SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Aerospatiale 
Model  ATR42-200,  -300,  -320,  and 
-500  series  airplanes;  and  Model 
ATR72-102,  -202.  -212.  and  212A 
series  airplanes  was  published  in  the 
Federal  Register  on  February  21,  2003 
(68  FR  8477).  That  action  proposed  to 
require  modification  of  the  flight 
attendant's  seat  located  in  the  front  of 
the  cabin,  and  follow-on  actions. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Qarification  of  Applicability 

We  have  revised  the  applicability 
listed  in  Table  1  in  this  final  rule  to 
more  clearly  identify  those  airplanes 
affected  by  this  AD. 

Conclusion 

After  careful  review  of  the  available 
data,  we  have  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  wit^  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Changes  to  14  CFR  Part  39/Efiect  on  the 
AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  However,  for  clarity  and 
consistency  in  this  final  rule,  we  have 
retained  the  language  of  the  NPRM 
regarding  that  material. 

Cost  Impact  .  V 

The  FAA  estimates  that 
approximately  80  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  cost  approximately  $1,786  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $147,680.  or  $1,846  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 


operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figiues  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action "^  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44   - 
FR  11034,' February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-12-10    Aerospatiale:  Amendment  39- 
13195.  Docket  2002-NM-331".AD. 
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Applicability:  Airplanes  listed  in  the 
following  table,  certificated  in  any  category: 


Table  1  .—Applicability 

Airplane  models — 

On  which  these  modifications  have  been 
installed— 

On  which  these  nDodifications  have  not  been 
installed— 

ATR42-200,  -300,  and  —320  series  airplanes 

ATR42-500  series  airplanes 

ATR72-102,  -202.  -212,   and  -21 2A  series 
airplanes. 

0384.  1685,  or  1991;  or  modifications  per 
Avions  de  Transport  Regior^  (ATR)  Serv- 
ice Bulletins  ATR42-25-0082,  ATR42-98- 
331  A.  or  ATR42-98-409C. 

4181  or  5042  

^No  aooiicable  modification) 

5328  per  ATR  Service  Bulletin  ATR42-25- 
0141.  0619.  or  8023  per  ATR  Service  Bul- 
letin ATR42-98-025A 

5301  per  ATR  Service  Bulletin  ATR42-98- 
524D.  or  5328  per  ATR  Service  Bulletin 
ATR42-25-0141 

5328  (replacement  of  the  inertia-reel  harness 

with  a  fixed  harness)  per  ATR  Service  Bul- 
letin ATR72-25-1082 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  release  of  the  forward  flight 
attendant's  shoulder  restraint  harness,  which 
could  result  in  injury  to  the  flight  attendant 
in  case  of  turbulence:  accomplish  the 
following: 

Modification 

(a)  Within  18  months  after  the  effective 
date  of  this  AD:  Modify  the  forward  flight 
attendant's  seat  located  in  the  front  of  the 
cabin  (including  replacing  the  inertia-reel 
harness  with  a  new  fixed  harness,  and 
replace  the  backrest  cover  and  backrest 
cushion  with  new  components),  per  ATR 
Service  Bulletin  ArR42-25-0141.  dated 
October  15.  2002  (for  Model  ATR42-200. 
-300,  -320,  and  -500  series  airplanes):  or 
Service  Bulletin  ATR72-25-1082.  dated 
Oc:tober  15.  2002  (for  Model  ATR72-102. 
-202.  -212.  and  212A  series  airplanes):  as 
Applicable. 

Follow-on  Actions 

(b)  Before  further  flight  following 
accomplishment  of  the  modification  required 
by  paragraph  (a)  of  this  AD:  Accomplish 
paragraphs  (b)(1)  and  (b)(2)  of  this  AD  per 
ATR  Service  Bulletin  ATR42-25-0141.  dated 
October  15.  2002:  or  ATR  Service  Bulletin 
ATR72-25-1082.  dated  October  15.  2002:  as 
applicable. 

(1)  Replace  the  seal  identification  placard 
with  a  new  placard  having  a  new  part 
number  (P/N). 

(2)  Install  a  new  modification  placard  to 
indicate  accomplishment  of  the  SIGMA 


Service  Bulletin  138-25-008.  dated 
September  18.  2002. 

Note  2:  ATR  Service  Bulletins  ATR42-25- 
0141  and  ATR72-25-1082  reference  SIGMA 
Service  Bulletin  138-25-008  as  an  additional 
source  of  service  information  for  procedures 
to  modify  the  forward  Hight  attendant's  seat, 
and  to  perform  follow-on  actions  (including 
replacing  the  seat  identification  placard  with 
a  new  placard,  and  installing  a  new 
modification  placard). 

.Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-116.  Transport 
Airplane  Directorate.  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  International  Branch,  ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  acc;ompiished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Avions  de  Transport  Regional  Service 
Bulletin  ATR42-25-0141.  dated  October  15. 
2002:  or  Avions  de  Transport  Regional 
Service  Bulletin  ATR72-25-1082.  dated 
October  15.  2002:  as  applicable.  This 
int:orporation  by  reference  was  approved  by 
the  Dire<:tor  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  GFR 
part  51.  Copies  may  be  obtained  from 
Aerospatiale.  316  Route  de  Bayonne.  31060 
Toulouse.  Cedex  03.  France.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW..  Renton. 
Washington:  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW..  suite 
700.  Washington.  DC. 


Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2002- 
539(6).  dated  October  30.  2002. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
July  23.  2003. 

Issued  in  Renton,  Washington,  on  June  10, 
2003. 

All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  03-15220  Filed  6-17-03:  8:45  am] 
BIUJNG  CODE  4S10-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-271-AD;  Amendment 
39-13194;  AD  2003-12-09] 

RIN  2120-AA64 

Airworthiness  Directives;  BAE 
Systems  (Operations)  Limited  Model 
BAe  146  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMKIARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  BAE  Systems 
(Operations)  Limited  Model  BAe  146 
series  airplanes,  that  requires 
modification  of  the  flight  annunciator 
box.  This  action  is  necessary  to  prevent 
trafHc  collision  avoidance  system 
(TCAS)  aural  messages  and  resolution 
advisories  of  the  TCAS  from  being 
inhibited  following  a  ground  proximity 
warning  system  alert  or  test  message, 
which  could  prevent  the  TCAS  from 
providing  attention-getting  alerts,  and 
could  result  in  the  consequent 
possibility  of  a  mid-air  collision  or  near 
mid-air  collision.  This  action  is  * 
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intended  to  address  the  identified 

unsafe  condition. 

DATES:  Effective  July  23,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  23. 
2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace  Regional 
Aircraft  American  Support,  13850 
Mclearen  Road,  Hemdon,  Virginia 
20171.  This  infonnatibn  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Thompson,  Aerospace  Engineer, 
International  Branch,  ANM-116, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1175; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  BAE 
Systems  (Operations)  Limited  Model 
BAe  146  series  airplanes  was  published 
in  the  Federal  Re^ster  on  March  12, 
2003  (68  FR  11760).  That  action 
proposed  to  require  modification  of  the 
flight  annunciator  box. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Changes  to  14  CFR  Part  39/Effect  on  the 
AD 

On  ]uly  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates -to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  However,  for  clarity  and 
consistency,  this  final  rule  retains  the 
language  of  the  NPRM  regarding  that 
material. 

Cost  Impact 

The  FAA  estimates  that  20  airplanes 
of  U.S;  registry  will  be  affected  by  this 


AD,  that  it  will  take  approximately  2 
work  hours  per  airplane  to  accomplish 
the  modification,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$250  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be  $7,400, 
or  $370  per  airplane. 

The  cost  impact  figiue  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  ^uirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figiu^s  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include  . 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
ExecutiveOrder  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 

the  caption  ADDRESSES. 

t 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

6 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 


PART  39-nAIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows:     • 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-12-09    BAE  Systems  (Operations) 
Limited  (Formeriy  British  Aerospace 
RegioDal  Aircraft):  Amendment  39- 
13194.  Docket  2001-NM-271-AD. 
Applicability.  Model  BAe  146  series 
airplanes  on  which  Modifications 
HCM50261X;  HCM01077L  or  HCM50273B: 
and  HCM50040E  or  HCM50040N:  have  been 
installed;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirMnents  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  aural  messages  and  resolution 
advisories  of  the  traffic  collision  avoidance 
system  (TCAS)  from  being  inhibited 
following  a  ground  proximity  warning 
system  alert  or  test  message,  which  could 
prevent  the  TCAS  from  providing  attention- 
getting  alerts,  and  could  result  in  the 
consequent  possibility  of  a  mid-air  collision 
or  near  mid-air  collision,  accomplish  the 
following: 

Modification 

(a)  Within  1  year  after  the  effective  date  of 

this  AD:  Modify  the  flight  annunciator  box 

(including  installing  2  diode  modules  with 
associated  wiring,  and  re-routing  existing 
wiring),  per  the  Accomplishment 
Instructions  of  BAE  Systems  (Operations) 
Limited  Modification  Service  Bulletin  SB.34- 
339-50261 Y,  dated  April  11.  2001.  Although 
paragraph  2.F.(2)  of  the  Accomplishment 
Instructions  references  a  reporting 
requirement,  such  reporting  is  not  required 
by  this  AD. 

.  Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  maj  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-116.  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Avionics  inspector,  who  may 
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add  comments  and  then  send  it  to  the 
Manager.  International  Branch.  ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

Special  Flight  PermitB 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  {14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  must  be  done  in  accordance 
with  BAE  Systems  (Operations)  Limited 
Modification  Service  Bulletin  SB.34-339- 
50261Y,  dated  April  11.  2001.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  British 
Aerospace  Regional  Aircraft  American 
Support.  13850  Mclearen  Road.  Hemdon, 
Virginia  20171.  Copies  may  be  inspected  at 
the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Ronton. 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW..  suite 
700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  003-04- 
2001. 

Effective  Date 

(e)  This  amendment- becomes  effective  on 
luly  23.  2003. 

Issued  in  Renton,  Washington,  on  )uly  10. 
2003. 

Aii  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  03-15221  Filed  6-17-03;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9»-NM-98-AD;  Amendment 
39-13196;  AD  2003-12-11] 

RIN  2120-AA64 

Airworthiness  Directives;  Empresa 
Brasiieira  de  Aeronautica  S.A. 
(EIMBRAER)  IModel  EiyiB-145  Series 
Alrplar>es 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  EMBRAER  Model 
EMB-145  series  airplanes,  that  requires 
a  one-time  ultrasonic  inspection  of  the 


maneuvering  actuator  piston  rod  of  the 
main  landing  gear  (MLG)  to  ensure 
adequate  wall  thickness  of  the  piston 
rods,  and  replacement  of  any  discrepant 
piston  rod  with  a  new  piston  rod.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  maneuvering 
actuator  piston  rod  of  the  MLG,  which 
would  impede  retraction  of  the  MLG, 
and  consequent  reduced  controllability 
of  the  airplane. 

DATES:  Effective  July  23,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  23, 
2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
£rom  Empresa  Brasiieira  de  Aeronautica 
S.A.  (EMBRAER),  P.O.  Box  343— CEP 
12.225,  Sao  Jose  dos  Campos — SP, 
Brazil.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  Rules  Dockdt, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2125; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  EMBRAER 
Model  EMB-145  series  airplanes  was 
published  as  a  supplemental  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  June  5,  2000  (65  FR 
35590).  That  action  proposed  to  require 
a  one-time  ultrasonic  inspection  of  the 
maneuvering  actuator  piston  rod  of  the 
main  landing  gear  (MLG)  to  ensure 
adequate  wall  thickness  of  the  piston 
rods,  and  replacement  of  any  discrepant 
piston  rod  with  a  new  piston  rod. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 


Request  to  Credit  Work  Done  Per 
Earlier  Service  Bidletin  Versions 

Several  commenters  request  that  the 
supplemental  NPRM  be  revised  to  allow 
credit  for  work  accomplished  in 
accordance  with  the  original  version  of 
EMBRAER  Service  Bulletin  145-32- 
0031,  dated  July  3, 1998;  and  Change  01, 
dated  December  8, 1998.  The 
commenters  note  that,  if  the  inspection 
and  related  actions  have  been 
accomplished  in  accordance  with  either 
of  those  service  bulletin  versions,  no 
additional  work  would  be  necessary  to 
accomplish  the  actions  specified  in 
Change  02  of  the  service  bulletin.  The 
commenters  suggest  that  failure  to 
include  this  credit  provision  in  the  AD 
could  unnecessarily  require  operators  to 
request  an  alternative  method  of 
compliance  to  demonstrate  compliance 
with  the  requirements  of  the  AD. 

The  FAA  agrees.  The  procedures 
described  in  the  original  issue  and 
Change  01  of  EMBRAER  Service 
Bulletin  145-32-0031  are  essentially  the 
same  as  those  described  in  Change  02. 
Therefore,  the  original  issue  and  Change 
01  of  the  service  bulletin  are  also 
acceptable  for  compliance  with  this  AD. 
Paragraph  (a)  of  this  final  rule  has  been 
revised  accordingly. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  biu-den  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Changes  to  14  CFR  Fart  39/Effiect  on  the 
AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  However,  for  clarity  and 
consistency  in  this  final  rule,  we  have 
retained  the  language  of  the  NPRM 
regarding  that  material. 

Cost  Impact 

The  FAA  estimates  that  33  airplanes 
of  U.S.  registry  will  be  affected  by  this 
proposed  AD,  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  this  AD  on  U.S.  operators 
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is  estimated  to  be  $1,980,  or  $60  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  Up, 
planning  tim£,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
'certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference,  - 

Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 


§39.13    [Anwnded] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-12-11.   Empresa  Brasiieira  de 
Aeronautica  S.A.  (Embraer): 

Amendment  39-13196.  Docket  99-NM- 
98- AD. 

Applicability.  Model  EMB-145  series 
airplanes,  equipped  with  main  landing  gear 
maneuvering  actuators,  part  and  serial 
numbers  as  listed  in  EMBRAER  Service 
Bulletin  145-32-0031.  Change  No.  02.  dated 
February  12.  1999;  certificated  in  any 
.  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  thepreceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  bv 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Comp//a/ice;  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  maneuvering 
actuator  piston  rod  of  the  main  landing  gear 
(MLG).  which  would  impede  retraction  of  the 
MLG.  and  consequent  reduced  controllability 
of  the  airplane,  accomplish  the  following: 

Ultrasonic  Inspection  and  Replacement.  If 
Necessary 

(a)  Within  the  next  100  landings  after  the 
effective  date  of  this  AD.  perform  an 
tiltrasonic  inspection  of  the  maneuvering 
actuator  piston  rods  of  the  MLG  to  ensure 
adequate  wall  thickness  of  the  piston  rods,  in 
accordance  with  EMBRAER  Service  Bulletin 
145-32-0031,  Change  No.  02.  dated  February 
12,  1999.  An  inspection  is  also  acceptable  for 
compliance  with  the  requirements  of  this  AD 
if  done  in  accordance  With  EMBR.^ER 
Service  Bulletin  145-32-0031.  dated  July  -3, 
1998;  or  Change  01.  dated  December  8,  1999. 

(1 )  If  the  thickness  of  any  measurement 
point  in  any  piston  rod  is  greater  than  2.0 
mm  (.079  inch),  no  further  action  is  required 
by  this  AD. 

(2)  If  the  thickness  of  any  measurement 
point  in  any  piston  rod  is  from  1.5  mm  (.059 
inch)  to  2.0  mm  (.079  inch):  Within  500 
landings  after  the  effective  date  of  this  AD, 
replace  the  piston  rod  with  a  new  rod  having 
the  correct  part  number  as  specified  in  the 
service  bulletin. 

(3)  If  the  thickness  of  any  measurement 
point  in  any  piston  rod  is  less  than  1.5  mm 
(.059  inch):  Within  50  landings  after  the 
effective  date  of  this  AD.  replace  the  piston 
rod  with  a  new  rod  having  the  correct  part 
number  as  specified  in  the  service  bulletin. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate.  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  (hen  send  it  to  the 
Manager,  International  Branch.  ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  mav  be 
obtained  from  the  International  Branch. 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished.  -^ 

Incorporation  by  Reference 

(d)  Unless  otherwise  specified  in  this  AD. 
the  actions  must  be  done  in  accordance  with 
EMBRAER  Service  Bulletin  145-32-0031,    ^ 
Change  No.  02.  dated  Februar\  12,  1999.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Empresa  Brasiieira  de  Aeronautica  S.A. 
(EMBRAER),  P.O.  Box  343— CEP  12.225.  Sao 
Jose  dos  Campos— SP,  Brazil.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.,  Renton. 
Washington:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW..  suite 
700,  Washington.  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Brazilian  airworthiness  directive  98-09-01 
Rl,  dated  March  15.  1999. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
July  23.  2003. 

Issued  in  Renton.  Washington,  on  June  10. 
2003. 

Ali  Bahrami. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certiftcation  Sen'ice. 
[FR  Doc.  03-15222  Filed  6-17-03:  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Qocket  No.  2002-NE-09-AD;  Amendment 
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Airworthiness  Directives;  General 
Electric  Company  CF6-60A1/A3  and 
CF6-80C2A  PMC  Series  Turtwfan 
Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 
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summary:  This  amendment  adopts  a 
new  airworthiness  directive'  (AD),  that  is 
applicable  to  General  Electric  Company 
(GE)  CF5-80A1/A3  and  CF6-80C2A 
PMC  series  turbofan  engines.  This 
amendment  requires  performing  either  a 
directional  pilot  valve  (DPV)  pressure 
switch  moisture  purge  procedure  and  an 
operational  check  of  the  fan  reverser  or 
replacing  the  DPV  assembly  with  a 
serviceable  assembly  and  performing  an 
operational  check  of  the  fan  reverser. 
Thereafter,  this  AD  requires  one  of  these 
actions  on  a  repetitive  basis.  This 
amendment  is  prompted  by  a  review  of 
fan  reverser  siifety  analyses  resulting 
from  the  discovery  of  an  undetectable 
failure  mode  of  the  DPV  pressure  switch 
on  certain  GE  CF6-80C2A  and  CF6- 
80A1/A3  engine  models.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  inadvertent  fan  reverser 
deployment,  which,  if  it  occurred  in- 
flight, could  result  in  loss  of  control  of 
the  airplane. 

DATES:  Effective  July  23,  2003.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  July  23,  2003. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Middle  River  Aircraift  Systems, 
Mail  Point  46,  103  Chesapeake  Park 
Plaza,  Baltimore.  MD,  21220-4295, 
telephone:  (410)  682-0094:  fax:  (410) 
682-0100.  This  information  may  be 
examined,  by  appointment,  at  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW.,  suile  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Curtis,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781) 238-7192; 
fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  is  applicable  to 
General  Electric  Company  (GE)  CF6- 
80A1/A3  and  CF6-80C2A  PMC  series 
turbofan  engines  was  published  in  the 
Federal  Register  on  June  21,  2002  (67 
FR  42202).  That  action  proposed  to 
require  performing  either  a  directional 
pilot  valve  (DPV)  pressure  switch 
moisture  purge  procedure  and  an 
operational  check  of  the  fan  reverser,  or 
replacing  the  DPV  assembly  with  a 
serviceable  assembly  and  performing  an 
operational  check  of  the  fan  reverser. 


Thereafter,  that  action  proposed  to 
require  one  of  these  actions  on  a 
repetitive  basis  in  accordance  with 
Middle  River  Aircraft  Systems  Alert 
Service  Bulletins  (ASBs)  CF6-80A1/A3 
SB  78A4030,  dated  April  4,  2002  or 
CF6-80C2A  PMC  SB  78A1118.  dated 
April  4,  2002. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  to  Revise  Applicability 
Statement 

One  commenter  requests  that  the 
applicability  statement  be  revised  to 
reference  the  left-hand  fan  reverser 
'  halves  associated  with  the  engines 
instead  of  the  engine  models 
themselves.  The  commenter  believes 
that  the  DPV  assembly  is  not  a  part  of 
the  engine,  but  is  instead  a  part  of  the 
left-hand  fan  reverser  half.  The 
commenter  notes  the  fact  that  the 
reverser  halves  and  engines  can  be 
removed  or  installed  separately. 

The  FAA  does  not  agree.  The  FAA 
acknowledges  that  in  service  the 
engines  and  fan  reversers  can  be 
separated,  with  the  possibility  of 
reversers  remaining  installed  on-wing, 
while  different  engines  are  installed. 
However,  the  fan  reverser  assembly  and, 
therefore,  the  DPV  are  part  of  the  engine 
(14  CFR  part  33)  type  design.  The 
applicability  to  the  engine  model  is, 
therefore,  appropriate.  No  changes  will 
be  made  to  the  AD  as  a  result  of  this 
comment. 

Request  to  Add  Isopropyl  Alcohol  as  an 
Alternate  to  Acetone 

One  commenter  requests  that 
isopropyl  alcohol  be  allowed  as  an 
acceptable  alternate  to  the  acetone 
solvent  listed  in  the  consumables  of  the 
ASBs  as  the  fluid  used  for  purging 
moisture  from  the  DPV  pressure  switch 
assemblies.  The  commenter  notes  that 
some  airports  may  restrict  the  use  of 
acetone.  The  commenter  also  notes  that 
the  DPV  assembly  manufacturer  has 
agreed  that  alcohol  is  an  acceptable 
alternate  for  acetone  for  the  purposes  of 
accomplishing  the  moistuire  purge 
service  bulletins. 

The  FAA  agrees  that  isopropyl 
alcohol  is  an  acceptable  alternate  for 
acetone  for  this  application.  The  FAA, 
GE,  and  the  component  manufacturer, 
previously  identified  this  issue  and  the 
ASBs  were  revised  on  August  23,  2002, 
to  allow  the  use  of  isopropyl  alcohol. 
The  compliance  section  of  this  final  rule 


AD  has  been  revised  to  add  Revision  1 
to  each  of  the  ASBs. 

Alternative  for  Replacement  of 
Serviceable  DPV 

One  commenter  requests  that 
deactivation  of  the  fan  reverser  be 
allowed  as  an  alternative  to  replacement 
with  a  serviceable  DPV.  The  commenter 
sites  a  previous  AD  (99-18-19)  that 
allowed  deactivation  instead  of  a  DPV 
leak  check  inspection. 

The  FAA  agrees  and  the  final  rule  is 
revised  to  allow  deactivation. 
Limitations  for  operation  with  one  or 
more  reversers  deactivated  have  also 
been  added  and  are  consistent  with  the 
previous  AD. 

Request  to  Rewrite  Description  of  the 
FailmtTSequence 

One  commenter  requests  that  the 
description  of  the  failure  sequence  in 
the  discussion  section  of  the  NPRM 
preamble  be  reworded  to  clarify  that  an 
additional  failure  is  required  in  order 
for  the  undetectable  DPV  pressure 
switch  freezing  failure  to  result  in  an 
inadvertent  deployment  (IAD).  The 
commenter  believes  that  the  current 
statement  is  misleading.  The  commenter 
believes  that  in  addition  to  the 
pressurization  failure,  a  directional 
failure  is  required  before  an  LAD  can 
occur. 

The  FAA  does  not  agree.  While  the 
FAA  agrees  that  the  wording  could  have 
been  clearer,  the  requested  change  does 
not  affect  the  conclusion  that  an  unsafe 
condition  has  been  identified.  In 
addition,  the  Discussion  section  details 
are  not  repeated  in  the  final  rule  after  an 
NPRM,  and  therefore,  the  AD  remains 
unchanged  as  a  result  of  this  comment. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to  , 

publication  of  this  final  rule. 
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For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regidatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic . 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
,  Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  C3K  Fait  39 

Air  transportation,  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
-continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
a' new  airworthiness  directive  to  read  as 
follows: 

2003-12-08    General  Electric  Company: 

Amendment  39-13193.  Docket  No. 
2002-NE-09-AD. 

Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  General  Electric 
Company  (GE)  CF6-80A1/A3  and  CF6- 
80C2A  PMC  series  turbofan  engines.  These 
engines  are  installed  on,  but  not  limited  to 
Airbus  Industrie  A30O-600  and  A310  series 
airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  In  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (k)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  toaddress  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 
To  prevent  inadvertent  fan  reverser 


deployment,  which,  if  it  occurred  in-flight, 
could  result  in  loss  of  control  of  the  airplane, 
do  the  following: 

GE  CF0-80A1/A3  Series  Engines 

(a)  For  GE  CF6-80A1/A3  series  engines, 
perform  one  of  the  following  no  later  than 
1,400  flight  hours  time-since-new  (TSN)  or 
600  flight  hours  time-in-service  (TIS)  after 
the  effective  date  of  this  AD,  whichever 
occurs  later: 

(1)  Perform  the  directional  pilot  valve 
(DPV)  pressure  switch  moisture  purge,  in 
accordance  with  Paragraph  3.C.  of  the 
Accomplishment  Instructions  of  Middle 
River  Aircraft  Systems  Alert  Service 
Bulletins  (ASBs)  CF6-80A1/A3  SB  78A4030, 
dated  April  4,  2002,  or  CF6-80A1/A3  SB 
78A4030,  Revision  1,  dated  August  23,  2002, 
or 

(2)  Replace  the  DPV  assembly  with  a 
serviceable  assembly,  or 

(3)  Deactivate  the  thrust  reverser.  The  DPV 
must  be  replaced  with  a  serviceable  assembly 
within  10  days  after  deactivation. 
Information  on  deactivating  the  thrust 
reverser  can  be  found  in  the  applicable 
Aircraft  Maintenance  Manual  (AMM). 

(b)  After  each  purge  or  replacement  done 
in  accordance  with  paragraph  (a)(1),  (a)(2),  or 
(a)(3)  of  this  AD,  perform  an  operational 
check  of  the  fan  reverser  in  accordance  with 
Paragraph  3.E.  of  the  Accomplishment 
Instructions  of  ASBs  CF6-60A1/A3  SB 
78A4030,  dated  April  4,  2002,  orCF6-80Al/ 
A3  SB  78A4030,  Revision  1.  dated  August  23, 
2002. 

(c)  Thereafter,  for  GE  CF6-80A1/A3  series 
engines,  at  intervals  not  to  exceed  1,400 
hours  TIS  since  the  last  pressure  switch 
purge  or  replacement  of  the  DPV  assembly, 
perform  one  of  the  following: 

(1)  Perform  the  DPV  pressure  switch 
moisture  purge,  in  accordance  with 
Paragraph  3.C.  of  the  Accomplishment 
Instructions  of  Middle  River  Aircraft  Systems 
ASBs  CF6-80A1/A3  SB  78A4030,  dated 
April  4,  2002,  or  CF6-80A1/A3  SB  78A4030, 
Revision  1,  dated  August  23,  2002,  or 

(2)  Replace  the  DPV  assembly  with  a 
serviceable  assembly,  or 

(3)  Deactivate  the  thrust  reverser.  The  DPV 
must  be  replaced  with  a  serviceable  assembly 
within  10  days  after  deactivation. 
Information  on  deactivating  the  thrust 
reverser  can  be  found  in  the  applicable 
AMM. 

(d)  After  each  purge  or  replacement  done 
in  accordance  with  paragraph  (c)(1),  (c)(2),  or 
(c)(3)  of  this  AD,  perform  an  operational 
check  of  the  fan  reverser  in  accordance  with 
Paragraph  3.E.  of  the  Accomplishment 
Instructions  of  ASBs  CF6-80A1/A3  SB 
78A4030,  dated  April  4,  2002,  or  CFO-^iBOAl/ 
A3  SB  78A4030,  Revision  1,  dated  August  23, 
2002. 

GE  CF6-80C2A  Series  Engines 

(e)  For  GE  CF6-80C2A1/A2/A3/A5/A8 
series  engines,  perform  one  of  the  following 
no  later  than  1,400  flight  hours  TSN  or  600 
flight  hours  TIS  after  the  effective  date  of  this 
AD,  whichever  occurs  later: 

(1)  Perform  the  DPV  pressure  switch- 
moisture  purge,  in  accordance  with 
Paragraph  3.C.  of  the  Accomplishment 


Instructions  of  Middle  River  Aircraft  Systems 
ASBs  CF6-80C2A  PMC  SB  78A1118,  dated 
April  4,  2002,  or  CF6-80C2A  PMC  SB 
78A1118,  Revision  1,  dated  August  23,  2002, 
or 

(2)  Replace  the  DPV  assembly  with  a 
serviceable  assembly,  or 

(3)  Deactivate  the  thrust  reverser.  The  DPV 
must  be  replaced  with  a  serviceable  assembly 
within  10  days  after  deactivation. 
Information  on  deactivating  the  thrust 
reverser  can  he  found  in  the  applicable 

■AMM. 

(f)  After  each  purge  or  replacement  done  in 
accordance  with  paragraphs  (e)(1),  (e)(2),  or 
(e)(3)  of  this  AD,  perform  an  operational 
check  of  the  fan  reverser,  in  accordance  with 
Paragraph  3.E.  of  the  Accomplishment 
Instructions  ASBs  CF6-80C2A  PMC  SB 
78A1118,  dated  April  4,  2002,  or  CF6-80C2A 
PMC  SB  78A1118,  Revision  1,  dated  August 
23,  2002. 

(g)  Thereafter,  for  GE  CF6-80C2A1/A2/A3/ 
A5/A8  srfles  engines,  perform  one  of  the 
following  at  intervals  not  to  exceed  1 ,400 
hours  TIS  since  the  last  pressure  switch 
purge  or  replacement  of  the  DPV  assembly: 

(1)  Perform  the  DPV  pressure  switch 
moisture  purge,  in  accordance  with  ' 
Paragraph  3.C.  of  the  Accomplishment 
Instructions  of  Middle  River  Aircraft  Systems 
ASBs  CF6-80C2A  PMC  SB  78A1118,  dated 
April  4,  2002,  or  CF6-80C2A  PMC  SB 
78A1118,  Revision  1,  dated  August  23,  2002, 
or 

(2)  Replace  the  DPV  assembly  with  a 
serviceable  assembly,  or 

(3)  Deactivate  the  thrust  reverser.  The  DPV 
must  be  replaced  with  a  serviceable  assembly 
within  10  days  after  deactivation. 
Information  on  deactivating  the  thrust 
reverser  can  be  found  in  the  applicable 
AMM. 

•     (h)  After  each  purge  or  replacement  done 
in  accordance  with  paragraphs  (g)(1),  (g)(2), 
or  (g)(3)  of  this  AD,  perform  an  operational 
check  of  the  fan  reverser,  in  accordance  with 
Paragraph  3.E.  of  the  Accomplishment 
Instructions  of  ASBs  CF6-80C2  A  PMC  SB 
78A1118,  dated  April  4,  2002.  or  CF6-80C2A 
PMC  SB  78A1118,  Revision  1.  dated  August 
23,  2002. 

Serviceable  DPV  Assembly 

(i)  For  the  purpose  of  this  AD,  a  serviceable 
DPV  assembly  is  an  assembly  that  has: 

(1)  Accumulated  zero  time  since  new,  or 

(2)  Passed-the  tests  in  the  Middle  River 
Aircraft  Systems  Component  Maintenance 
Manual  GEK  85007  (78-31-51),  Revision  No. 
7  or  later.  Directional  Pilot  Solenoid  Valve, 
Page  Block  101,  Testing  and  Troubleshooting, 
and  that  has  zero  flight  hours  TIS  sincfe 
passing  the  tests,  or 

(3)  Been  successfully  purged  according  to 
paragraphs  (a)(1),  (c)  (1),  (e)(1)  or  (g)(1)  of  this 
AD  immediately  before  installation  on  the 
fan  reverser. 

Deactivation  Requirements 

(j)  If  one  or  both  thrust  reversers  are 
deactivated,  then  prior  to  further  flight, 
revise  the  Limitations  Section  of  the  FAA- 
approved  AFM  to  include  the  following: 

"The  takeoff  performance  on  wet  and 
contaminated  runways  with  a  thrust 
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reverserfs)  deactivated  shall  be  determined  in 
accordance  with  Airbus  Flight  Operations 
Telex  (FOT)  999.0066/99,  dated  June  9, 1999. 
as  follows: 

For  takeoff  on  wet  runways,  use 
performance  data  in  accordance  with 
paragraph  4.1.1  of  the  FOT. 

For  takeoff  on  contaminated  runways,  use 
performance  data  in  accordance  with 
paragraph  4.1.2  of  the  FOT." 

(1)  Notwithstanding  the  provisions  of  the 
FAA  approved  A300-600  and  A310  Master 
Minimum  Equipment  List  (MMEL),  dispatch 
with  both  thrust  revOrsers  deactivated,  for  the 
purposes  of  complying  with  this  AD,  is 
approved. 

(2)  Notwithstanding  the  provisions  of  the 
FAA  Approved  A300-600  and  A310  MMEL, 
airplanes  which  have  deactivated  one  or  both 
thrust  reversers  in  compliance  with  this  AD, 
may  not  conduct  operation  on  contaminated 
runways,  as  defined  in  Airbus  Flight  Crew 


Operating  Manual  Section  2.18.50.  unless  all 
components  of  the  Main  Wheel  Brakes,  Green 
and  Yellow  Brake  Systems,  Antiskid  System. 
Ground  Spoiler  System,  and  all  Spoiler  and 
Speed  Brake  Surfaces,  operate  normally. 

Note  2:  The  "FCOM"  referenced  in  Airbus 
FOT  999.0066/99.  dated  June  9,  1999,  is 
Airbus  Industrie  Flight  Crew  Operating 
Manual  (FCOM),  Revision  27  for  Airbus 
Model  A310  series  airplanes  and  Revision  22 
for  A300-600  series  airplanes.  (The  revision 
number  is  indicated  on  the  List  of  Effective 
Pages  (LEP)  of  the  FCOM.) 

Alternative  Methods  of  Compliance 

(k)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  bv  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 


FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(1)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Documents  That  Have  Been  IncoqKtrated  By 
Reference 

(m)  The  actions  must  be  done  in 
accordance  with  the  following  Middle  River 
Aircraft  Systems  Alert  Service  Bulletins: 


Document  no. 

Pages 

Revision 

Date 

CF&-60C2A.  PMC  SB78A1118 

Total  Pages:  18. 
CF6-80C2A,  PMC  SB  78A1118  

AN 

1  

2-4 

5 

5-8 

9-10 

11-18  

AN  

1   

2-4 

5 

6-8 

9-10 

11-18  

Original  .... 

1   

Original  .... 

1 

Original  .... 

1  

Original  .... 

Original  .... 

1 

Original  .... 

1 

Original  .... 

1   

Original  .... 

April  4,  2002 
August  23,  2002 

Total  Pages:  18. 
CF6-80A1/A3,  SB  78A4030 

Total  Pages:  18. 
CF6-80A1/A3  SB  78A4030 

April  4.  2002 
August  23,  2002 
April  4,  2002 
August  23,  2002 
April  4,  2002 

April  4,  2002 

August  23,  2002 

Total  Pages:  18. 

April  4,  2002 
August  23,  2002 
April  4,  2002 
August  23,  2002 
April  4,  2002 

• 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  With  5  U.S.C.  .552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Middle  River  Aircraft  Systems,  Mail 
Point  46.  103  Chusapeake  Park  Plaza. 
Baltimore.  MD.  21220-4295,  telephone:  (410) 
682-0094;  fax:  (410)  682-0100.  Copies  may 
be  inspected  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel,  12 
New  England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW..  suite  700. 
Washington,  IX'. 

Effective  Date 

(n)  This  amendment  becomes  effective  on 
July  23.  2003. 

Issued  in  Burlington,  Massachusetts,  on 
June  9.  2003. 
Francis  A.  Favara, 

Acting  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  03-15223  Filed  6-17-03;  8:45  am] 
BILLINO  COOC  4«10-13-P 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 

Rule  Concerning  Disclosures 
Regarding  Energy  Consumption  and 
Water  Use  of  Certain  Home  Appliances 
and  Other  Products  Required  Under 
the  Energy  Policy  and  Conservation 
Act  ("Appliance  LatMiing  Rule") 

AGENCY:  Federal  Trade  Commission. 

ACTION:  Final  rule  and  conditional 
exemption. 

summary:  The  Federal  Trade 
Commission  ("Commission") 
announces  amendments  to  the 
Appliance  Labeling  Rule  and  the 
issuance  of  a  conditional  exemption  in 
response  to  a  request  from  the 
Association  of  Home  Appliance 
Manufacturers  ("AHAM")  related  to 
certain  labeling  requirements  for  clothes 
washers. 

DATES:  The  effective  date  of  the 
amendments  to  16  CFR  part  305  is 
January  1,  2004.  The  effective  date  of 


the  conditional  exemption  described 
herein  is  June  11.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hampton  Newsome.  Attorney.  Division 
of  Enforcement.  Federal  Trade 
Commission.  Washington,  E)C  20580, 
(202) 326-2889. 
SUPPLEMENTARY  INFORMATION: 

I.  Backgroiuid 

A.  FTC  Requirements 

The  Commission  issued  the 
Appliance  Labeling  Rule  in  1979.  44  FR 
66466  (Nov.  19.  1979)  ("Rule"),  in 
response  to  a  directive  in  the  Energy 
Policy  and  Conservation  Act  of  1975 
("EPCA  •)  (42  U.S.C.  6294).  EPCA  also 
requires  the  Department  of  Energy 
("DOE")  to  develop  test  procedures  that 
measure  how  much  energy  certain 
appliances  use.  and  to  determine  the 
representative  average  cost  a  consumer 
pays  for  the  different  types  of  available 
energy. 

The  rule  covers,  among  other  things, 
eight  categories  of  major  household 
appliances:  refrigerators  and  ^ 
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refrigerator-freezers,  freezers, 
dishwashers,  clothes  washers,  water 
heaters,  room  air  conditioners,  furnaces, 
and  central  air  conditioners.  The  rule 
requires  manufacturers  of  all  covered 
appliances  to  disclose  specific  energy 
consiunption  or  efficiency  information 
(derived  bom  the  DOE  test  procedures] 
at  the  point  of  sale  in  the  form  of  an 
"EnergyGuide"  label  and  in  catalogs. 
The  rule  requires  manufactiuers  to 
include,  on  labels,  an  energy 
consumption  or  efficiency  figure  and  a 
"range  of  comparability."  This  range 
shows  the  highest  and  lowest  energy 
consumption  or  efficiencies  for  all 
comparable  appliance  models  so 
consumers  can  compare  the  energy 
consumption  or  efficiency  of  other 
models  similar  to  the  labeled  model. 

The  rule  requires  manufactiu^rs,  after 
filing  an  initial  report,  to  report 
annually  the  estimated  annual  energy 
consumption  or  energy  efficiency 
ratings  for  the  appliances  derived  from 
tests  performed  pursuant  to  the  DOE  test 
procediu-es.  16  CFR  305.8(b).  Because 
manufacturers  regularly  add  new 
models  to  their  lines,  improve  existing 
models,  and  drop  others,  the  database 
from  which  the  ranges  of  comparability 
are  calculated  is  constantly  changing. 
Under  section  305.10  of  the  rule,  to  keep 
the  required  information  on  labels 
consistent  with  these  changes,  the 
Commission  publishes  new  ranges  (but 
not  more  often  than  annually)  if  an 
analysis  of  the  new  information 
indicates  that  the  upper  or  lower  limits 
of  the  ranges  have  changed  by  more 
than  15%.  Otherwise,  the  Commission 
publishes  a  statement  that  the  prior 
ranges  remain  in  effect  for  the  next  year. 

B.  New  DOE  Test  Procedure  and  Energy 
Standards  for  Clothes  Washers 

New  energy  conservation  standards 
and  a  new  DOE  test  procedure  for 
clothes  washers  will  become  effective 
on  January  1,  2004.  The  new  energy 
conservation  standard  requires  that  all 
new  residential  clothes  washers 
manufactiu-ed  after  January  1,  2004,  be 
22%  more  efficient  than  today's 
minimally  compliant  clothes  washer. » 
Accordingly,  the  2004  energy  standard 
will  render  a  substantial  portion  of  the 
existing  clothes  washer  market  obsolete. 

The  new  DOE  test  procedure  for 
clothes  washers,  which  also  will 
become  effective  on  January  1,  2004,  is 
found  at  10  CFR  part  430.  subpart  B. 


Appendix  JI.2  Application  of  the  new 
test  procedtue  (sometimes  referred  to  as 
the  "Jl"  test  or  the  "Modified  Energy 
Factor"  test)  will  likely  produce  energy 
consumption  figures  different  from 
those  yielded  by  the  old  ("J")  test 
procedure  (10  CFR  part  430,  subpart  B, 
Appendix  J). 3  Because  these  test  results 
are  used  to  determine  energy  use 
information  that  appears  on  the  FTC 
EnergyGuide  label,  consumers  may  not 
be  able  effectively  to  compare  the 
energy  performance  of  clothes  washers 
if  the  labels  are  based  on  the  two 
different  test  procedvues. 

n.  AHAM's  Request 

To  ease  the  transition  to  the  new 
energy  efficiency  standard  and  new  (Jl) 
test  procediue,  AHAM  *  wrote  to  FTC 
staff  on  February  7,  2003,  requesting 
permission  to  begin  using  that  test  for 
labeling  clothes  washers  during  2003, 
before  the  test  becomes  effective.  In 
addition,  AHAM's  letter  requests  that 
the  Commission  allow  its  members  to 
provide  special  wording  on  the 
EnergyGuide  labels  for  these  models  to 
help  consumers  in  distinguishing 
washers  tested  imder  the  new  (Jl) 
procediue  from  those  tested  imder  the 
old  (J)  procediu-e  (see  Prototype  Label  2 
at  the  end  of  this  document).  AHAM 
proposed  a  modified  label  that  would 
display  a  banner  across  the  top  stating: 
"This  Model  has  been  Tested  to  the 
2004  Test  Procedure.  Compare  only 
with  Models  with  this  Notice."  AHAM 
requested  that  the  Commission  allow  its 
members  to  begin  using  the  new  (Jl)  test 
and  modified  labels  on  May  1.  2003, 
and  that  the  labeling  changes  be  made 
"permanent-''^  To  grant  AHAM's 
request,  the  Commission  would  have  to 
grant  an  exemption  from  certain 
EnergyGuide  testing  and  labeling 
requirements  for  the  remainder  of  this 


'  66  FR  3314,  3315  (Jan.  12,  2001).  A  second 
amended  energy  efficiency  standard,  slated  to  take 
effect  on  January  1,  2007,  requires  that  all  new 
residential  clothes  washers  manufactured  after  that 
date  be  35%  more  efScient  than  today's  minimally 
compliant  clothes  washer. 


^  The  Enei;gyStar  program,  run  by  DOE  and  the 
U.S.  Environmental  Protection  Agency,  already 
requires  use  of  the  new  (Jl)  test  to  certify  clothes 
washers  under  that  program. 

'  According  to  AHAM,  the  clothes  washer  test 
procedures  were  revised  to  tietter  reflect  current 
usage  habits  by  incorporating  updated  temperature 
utilization  factors  that  are  more  appropriate  for 
today's  designs. 

*The  manufacturers  identified  in  AHAM's 
request  are  Alliance  Laundry  Systems,  Electrolux 
Home  Products,  Fisher  &  Paykel  Ltd.,  GE 
Appliances,  Maytag  Appliances,  Miele  Corp.,  and 
Whirlpool  Corp.  Subsequently,  AHAM  informed 
Commission  staff  that  BSH,  Gonrenje,  and  Asko 
also  are  participating  in  AHAM's  request. 
According  to  AHAM,  these  manufacturers  produce 
over  95%  of  the  clothes  washers  sold  in  the  United 
States.  ». 

^  AHAM  also  requested  that  the  Commission 
change  the  reporting  date  for  clothes  washer  data 
in  the  rule  from  March  1  to  October  1  for  each  year. 
The  Commission  addressed  the  requested  date 
change  for  data  submission  in  an  earlier  Federal 
Register  document  (see  68  FR  8448  (Feb.  21,  2003)). 


year  and  issue  rule  amendments  to 
make  the  requested  labeling  changes  a 
permanent  requirement  for  all 
manufactiu-ers  after  January  1,  2004. 

AHAM  submitted  its  request  because 
it  asserts  that  the  transition  to  clothes 
washers  compliant  with  the  new  2004 
energy  efficiency  standard  and  new  test 
procediu'e,  with  respect  to  testing  and 
labeling,  could  be  unduly  burdensome 
to  manufactiuers  and  confusing  to 
consumers.  According  to  AHAM.  there 
will  be  hundreds  of  new  energy  efficient 
models  introduced  throughout  the 
course  of  2003.  Under  ciuxent 
requirements,  manufacturers  will  have 
to  test  and  rate  these  new  models  first 
imder  the  old  (J)  procedure  for  2003, 
and  then  again  under  the  new  (Jl) 
procedure  in  order  to  distribute  them  in 
2004.  AHAM  stated  that,  since  several 
samples  of  each  basic  model  need  to  be 
tested  to  determine  statistically  valid 
ratings,  such  duplicative  testing  would 
result  in  tremendous  laboratory  and 
manufacturer  staff  resources  for 
hundreds  of  new  models.  Also,  AHAM 
states  that  retail  floor  models  are  not 
changed  ft«quently.  Thus,  without 
action  by  the  FTC.  retail  display  units 
for  new  models  introduced  this  year 
will  have  energy  labels  based  on  the  old 
(J)  test  well  into  2004  and  beyond. 
AHAM  is  concerned  that  these  display 
units  could  be  very  confusing  and 
misleading  as  consumers  seek  to 
compare  units  tested  imder  different 
procedures  in  a  single  showroom 
without  any  notice  that  differences 
exist. 

in.  Proposed  Exemption  and  Proposed 
Rulemaking 

In  an  April  3.  2003,  document  (68  FR 
16231),  the  Commission  sought 
comments  on  AHAM's  proposal.  The 
proposal  raised  two  procedural  matters: 
(1)  A  request  for  an  exemption  from 
certain  testing  and  labeling 
requirements  for  clothes  washers  from 
May  through  December  31,  2003  (to 
permit  testing  and  labeling  pursuant  to 
the  new  (Jl)  test);  and  (2)  a  proposed 
"permanent"  rule  change,  effective 
January  1,  2004.  to  conform  existing 
label  content  and  format  requirements 
to  label  changes  permitted  by  the  2003 
exemption. 

A.  Proposed  Conditional  Exemption  for 
2003 

The  proposed  exemption  implicated 
several  provisions  of  the  Appliance 
Labeling  rule.  The  rule  requires  that,  for 
purposes  of  the  EnergyGuide  label, 
manufacturers  use  the  estimated  annual 
energy  consumption  as  derived  from  the 
DOE  clothes  washer  test  procedures  in 
10  CFR  part  430  (see  16  CFR  305.5(a} 
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and  305.11(a)(5)(i)(E)).  Because  the  new 
(Jl)  test  for  clothes  washers  will  not 
become  effective  until  January  1,  2004, 
the  current  rule  does  not  authorize  the 
use  of  that  test  for  energy  consumption 
information  on  EnergyGuide  labels  imtil 
that  date.  By  granting  the  requested 
exemption,  the  Commission  would 
allow  manufacturers  to  begin  using  the 
new  test  results  on  EnergyGuide  labels 
before  2004.  In  addition,  the  rule  does 
not  allow  any  marks  or  identification 
other  than  those  specified  in  the  rule  to 
appear  on  the  label  except  for  some 
limited  exceptions  not  applicable  here 
[see  16  CFR  305.11(a)(5)(i)(K)). 
Accordingly,  absent  an  exemption,  the 
rule  does  not  allow  the  kind  of 
explanatory  information  proposed  by 
AHAM. 

B.  Proposed  Rule  Change  for 
Ener^Guide  Labels  for  2004  and 
Beyond 

In  the  April  3,  2003,  document,  the 
Commission  indicated  that,  by  granting 
the  exemption,  it  is  probable  that  many 
new  clothes  washers  distributed  for  sale 
in  the  United  States  for  the  remainder 
of  2003  would  have  labels  containing 
the  proposed  advisory  language  that: 
"This  Model  has  been  Tested  to  the 
2004  Test  Procedure.  Compare  only 
with  Models  with  this  Notice."  Once 
this  change  is  made  to  EnergyGuide 
labels  on  units  distributed  in  2003.  a 
return  to  the  conventional  label  in  the 
future  may  cause  consumer  confusion 
because  the  units  with  the  modified 
label  will  stay  on  showroom  floors  into 
2004  and  beyond.  Given  these 
considerations,  AHAM  asked  the 
Commission  to  make  its  proposed  label 
changes  permanent.  The  Commission 
proposed  that  the  advisory  language 
required  by  the  rule  after  January  1 , 
2004,  should  be  identical  to  that  on  the 
label  during  the  exemption  period.  The 
Commission  sought  public  comment  on 
a  proposed  rule  change  that  would 
incorporate  AHAM's  suggested  label 
changes  and  require  these  changes  for 
all  clothes  washers  distributed  for  sale 
in  the  United  States  beginning  January 
1,  2004. 

rv.  Comment  Analysis 

The  Commission  received  four 
comments  in  response  to  the  April  3, 
2003,  document.**  The  three  industry 
comments  (from  Alliance,  Whirlpool, 
and  AHAM)  supported  the  proposed 
conditional  exemption  and  rule  change. 
AHAM  stated  that,  "early  compliance 


with  Jl  labeling  requirements  in  2003  is 
critical  to  the  efficiency  of  testing  and 
production  as  the  industry  transitions  to 
new  washer  standards  by  the  end  of 
2003."^  Whirlpool  echoed  AHAM's 
comment,  adding  that,  without  the 
conditional  exemption,  it  would  be  not 
be  able  "to  meet  existing  commitments 
to  trade  partners.""  These  three 
commenters  also  supported  the  proposal 
to  make  the  changes  to  the  EnergyGuide 
label  permanent.  The  fourth  commenter. 
NRCan  (the  agency  responsible  for 
appliance  labeling  in  Canada),  raised 
concerns  about  the  impact  of  the 
proposal  on  adjoining  labels  bearing 
both  the  U.S.  EnergyGuide  and  the 
Canadian  "EnerGuide"  label  (as  allowed 
by  the  Commission's  rule).  An  analysis 
of  specific  issues  raised  by  the 
comments  follows: 

A.  Differences  Between  the  J  and  J 1 
Tests 

Comments 

The  Commission  requested  comments 
on  whether  the  differences  between  the 
results  yielded  by  the  new  (Jl)  and  old 
(J)  tests  are  significant  enough  to 
warrant  special  advisory  language  on 
the  EnergyGuide  labels.  The 
Commission  also  asked  whether  one  test 
yields  significantly  higher  or  lower 
results  than  the  other.  The  three 
industry  comments  indicated  that  the 
differences  were  significant  enough  to 
warrant  the  change.  Alliance  stated  that 
the  tests  yielded  a  25%  difference  for 
one  of  its  models.**  Whirlpool  and 
AHAM  commented  that  Uie  new  (Jl)  test 
results  are  generally  lower  than  the 
older  (J)  test  results  and  the  differences 
could  be  as  much  as  40%.'° 

Discussion 

According  to  the  commenters.  the 
differences  in  energy  use  results  yielded 
by  the  two  tests  can  be  significant. 
Given  this  information,  we  believe  the 
explanatory  text  on  the  labels  is 
appropriate  to  aid  consumers  in 
distinguishing  models  tested  under  the 
two  procedures.  The  Commission  notes 
that  DOE  periodically  modifies  the  test 
procedure  for  covered  products  and 
such  changes  can  yield  different  test 
results  for  the  same  model.  In  the  past, 
the  Commission  has  not  required 
additional  information  on  the 
EnergyGuide  label  in  response  to  test 
procedure  changes.  In  this  case, 
however,  there  are  special 
circtunstances  that,  in  the  Commission's 
view,  warrant  the  explanatory  language 


"The  Commission  received  comments  from 
Alliance  Laundry  Systems  ("Alliance")  (1), 
Whirlpool  Corporation  ("Whirlpool")  (2),  AHAM 
(3),  anid  Natural  Resources  Canada  ("NRCan")  (4). 


'AHAM  (3)  p.  1. 
■Whirlpool  (2)  p.  3. 
■Alliance  (Dp.  1  (attachment). 
»>AHAM  (3)  p.  2:  Whirlpool  (2)  p.  4. 


as  requested  by  AHAM.  First,  because 
the  new  conservation  standard  will 
become  effective  on  the  same  date  as  the 
new  test  procedure,  a  large  niunber  of 
new  models  will  appear  on  the  market 
over  a  short  period  of  time  in  response 
to  the  more  stringent  efficiency 
standards.  In  addition,  the  differences 
between  the  results  of  the  old  and  new 
test  procedures  could  be  quite 
substantial  in  this  case,  up  to  40%  as 
indicated  by  the  industry  comments. 
Finally,  because  the  exemption  will 
allow  manufacturers  to  begin  using  the 
new  (Jl)  test  results  for  labeling  early, 
manufactiuers  will  distribute  new 
products  with  Jabels  based  on  the  new  | 
test  while  they  will  continue  to 
distribute  older  products  with  labels 
reflecting  the  old  test.  Accordingly,  the 
transition  between  the  old  and  new 
labels  in  showrooms  will  likely  be 
longer  than  is  usually  the  case  when 
DOE  amends  a  test  procedure. 
Considering  all  these  factors,  the 
Commission  believes  that  explanatory 
language  as  suggested  by  AHAM  is 
appropriate. 

B.  Content,  Size,  and  Placement  of  the 
Modified  Language 

Comments 

The  Commission  solicited  comments 
on  the  proposed  changes  to  the  label, 
such  as  the  content,  size,  and  placement 
of  the  modified  language  on  the 
EnergyGuide.  The  Commission  asked 
whether  the  proposed  language  on  the 
EnergyGuide  label  vdll  help  consumers 
in  their  purchasing  decisions,  or  cause 
undue  confusion.  In  addition, 
commenters  were  asked  whether  the 
reference  to  the  year  "2004"  on  the  label 
will  create  confusion  in  subsequent 
years  if  the  proposed  change  becomes  a 
permanent  fixture  on  the  label  and 
whether  the  explanatory  language 
should  be  required  on  both  the  top  and 
the  bottom  of  the  label.  The  Commission 
sought  comment  on  alternatives  to  the 
proposed  advisory  language,  such  as 
using  the  term  "Jl"  or  "Modified  Energy 
Factor"  in  lieu  of  "2004"  in  describing 
the  test. 

The  three  industry  comments  stated 
that  the  proposed  changes  are 
appropriate  and  that  the  changes  to  the 
EnergyGuide  label  will  help  consumers. 
Whirlpool  stated  that  there  will  be  less 
need  for  dealers  to  "refloor"  model 
units  and  less  confusion  for  "energy 
conscientious  consumers  when 
selecting  new  appliances."' '  The 
industry  commenters  also  preferred  the 
reference  to  "the  2004  procedure"  over 
other  descriptors  such  as  "Jl"  or 


•■Whirlpool  (2)  p.  4 
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"Modified  Energy  Factor"  because 
consiuners  would  have  "no  clue"  as  to 
the  meaning  of  these  latter  terms.' ^ 
They  did  not  believe  it  was  necessary  to 
place  the  explanatory  language  on  the 
bottom  of  the  label  (in  addition  to  the 
statements  proposed  for  the  top  and 
middle  of  the  label).  Whirlpool  wrote 
that  such  information  would  be 
redundant  for  consumers. '^  Finally, 
AHAM  and  Alliance  requested  that  the 
size  of  the  new  label  be  ZVa  inch  (18.73 
cm.)  as  ciurently  required  by  the  Rule 
and  not  8  inches  (20.32  cm.)  as 
proposed  by  the  Commission.'^ 
Alliance  suggested  that  the  use  of  a  7% 
inch  (18.73  cm.)  label  can  be 
accomplished  by  not  incorporating  the 
proposed  text  in  the  middle  of  the 
label's 

Discussion 

The  Commission  agrees  with  the 
commenters  that  the  "2004"  language  is 
preferable  to  alternatives  such  as  "Jl" 
and  "Modified  Energy  Factor."  It  is 
possible  that,  in  later  years,  the 
reference  to  "2004"  on  the  label  may 
raise  questions  for  consumers. 
Ultimately,  however,  we  do  not  believe 
that  this  reference  will  have  a 
significant  impact  on  consumers'  ability 
to  compare  clothes  washer  energy  use 
because  the  relevant  energy  use  and 
operating  cost  information  will  be 
clearly  marked  on  the  label. 
Accordingly,  we  have  retained  the 
reference  to  "2004"  in  the  explanatory 
language  for  the  final  rule. 

Tne  Commission  recognizes  that  it 
may  not  be  desirable  to  retain  this 
"2004"  reference  on  the  clothes  washer 
labels  indefinitely.  Although  the  * 

explanatory  language  will  aid 
consumers  during  the  upcoming 
transition  period,  the  language  will 
eventually  become  unnecessary  because 
all  models  will  carry  the  same  label.  The 
Commission  may  consider  eliminating 
the  special  advisory  language  firom  the 
rule  in  the  future.  Each  year,  the 
Commission  analyzes  energy  use 
information  submitted  for  all  clothes 
washers  sold  in  the  United  States  to 
determine  whether  the  ranges  of 
comparability  for  the  EnergyGuide 
labels  should  change.  If  the  Commission 
determines  to  amend  the  ranges  in  a 
given  year,  new  labels  printed  as  a 
result  will  display  different  ranges  and 
use  updated  information  to  calculate 
operating  costs.  Accordingly,  if  there  is 
perceived  need  to  discontinue  the 


'MHAM  (3)  p.  2;  Alliance  (1)  p.  2:  and  Whirlpool 
(2)  p.  4. 

'nVhirlpool(2)p.  4. 

'••  AHAM  (3)  p.  2;  Alliance  (1)  p.  2. 
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explanatory  statements  on  the  labels  in 
the  future,  the  issuance  of  new  ranges 
could  provide  the  Commission  with  the 
opportunity  to  consider  eliminating  the 
advisory  language  published  here. 

The  Commission  has  decided  to  make 
minor  revisions  to  the  proposed 
wording  of  the  explanatory  language. 
Instead  of  st^^ng  in  the  banner  on  top 
of  the  label  that,  "This  Model  has  been 
Tested  to  the  2004  Test  Procedure. 
Compare  only  with  Models  with  this 
Notice,"  the  Commission  believes  that  it 
is  preferable  to  state,  "This  model  has 
been  tested  using  the  2004  test 
procedure.  Compare  only  with  models 
displaying  this  statement."  Similarly, 
the  Commission  has  changed  the 
explanatory  text  in  the  middle  of  the 
label  to  read:  "Compare  the  energy  use 
of  this  clothes  washer  only  with  models 
tested  using  the  2004  test  procedure." 
These  modifications  replace  the  phrase 
"Tested  to  the"  with  "tested  using  the" 
(emphasis  added).  In  addition,  the 
phrase  "with  this  Notice"  in  the  top 
banner  has  been  changed  to  "displaying 
this  statement."  The  final  language  also 
eliminates  stray  capitalization  that 
appeared  in  the  proposed  language.  The 
Commission  believes  these  minor 
changes  will  make  it  easier  for 
consumers  to  imderstand  the  intended 
message. 

Finally,  some  commenters  stated  that 
the  conventional  size  label  (7%  inches; 
18.73  cm.)  should  be  used  for  the 
exemption  and  final  rule  instead  of  an 
8  inch  (20.32  cm.)  label  as  proposed. 
Upon  further  review,  the  existing  label 
size  (7%  inch;  18.73  cm.)  will 
accommodate  the  additional  banner.  We 
see  no  significant  benefit  to  requiring 
the  proposed  8  inch  (20.32  cm.)  label 
instead  of  the  conventional  7  Va  inch 
(18.73  cm.)  label.  The  Commission, 
however,  does  not  agree  with  Alliance 
that  the  modified  language  in  the 
middle  of  the  label  should  be  removed. 
This  language  in  the  middle  of  the  label 
reinforces  the  message  provided  by  the 
explanatory  information  in  the  top 
banner.  Using  existing  font  and  format 
requirements  for  the  EnergyGuide  label, 
the  conventional  (7%  inch;  18.73  cm.) 
label  can  accommodate  the  explanatory 
language  at  the  top  and  in  the  middle  of 
the  label  (as  shown  in  Prototype  Label 
2). 

C.  Impact  on  Canadian  and  Mexican 
Labels 

Comments 

The  Commission  asked  whether  the 
implementation  of  AHAM's  proposal 
would  cause  consumer  confusion  for 
those  units  with  EnergyGuide  labels 
adjoining  energy  labels  required  by 


Mexico  or  Canada.  Manufacturers  using 
such  joint  labels  generally  print  them  on 
hang  tags  with  the  U.S.  label  on  one  side 
and  the  Canadian  label  on  the  other. 
NRCan  raised  concerns  about  the  impact 
of  the  proposal  for  consumers 
examining  these  adjoining  labels. 
Beginning  in  2004,  NRCan  will  require 
an  equivalent  of  the  Jl  test  for  labeling 
purposes.  That  agency,  however,  may 
not  have  time  to  harmonize  fully  with 
the  FTC's  exemption  and  rule  if  the 
changes^are  implemented  as  proposed 
before  then.  Therefore,  NRCan  is 
concerned  that  there  may  be  confusion 
if  both  labels  do  not  report  the  same 
information  on  both  sides.  NRCan 
indicated,  however,  that  it  has 
discussed  options  with  the  Canadian 
Appliance  Manufacturers  Association 
and  is  willing  to  work  to  identify  non- 
regulatory  approaches  to  this  issue.'* 
Without  such  a  resolution, 
manufacturers  would  continue  to  use 
the  Canadian  equivalent  of  the  old  (J) 
test  for  new  models  sold  in  Canada  until 
the  end  of  this  year. 

The  other  commenters  believed  that 
the  proposal  would  not  cause  confusion 
where  adjoining  labels  are  used.  AHAM 
stated  that  the  EnergyGuide  label  is 
discemable  from  that  of  Mexico  or 
Canada  because  it  is  entirely  in  English, 
has  a  unique  format,  and  clearly  states 
that  the  results  are  based  on  U.S. 
government  tests.  In  addition,  AHAM 
suggested  that  the  proposed  Jl  label 
would  make  it  clear  that  the  label 
should  only  be  compared  with  other 
labels  bearing  the  same  message.'^ 
Alliance  asserted  that,  "(tlhe 
Commission's  first  priority  is  to  provide 
accurate  information  to  U.S.  consumers, 
not  withhold  action  or  information 
because  of  potential  impacts  to 
consumers  in  neighboring  countries."  In 
its  view,  any  confusion  resulting  from 
the  change  would  be  far  less  than  the 
confusion  that  would  result  if  the 
Commission  does  not  issue  the 
proposed  exemption  and  amendment.'" 

Discussion 

The  Commission  understands 
NRCan 's  concerns  about  the  Use  of  new 
(Jl)  test  data  on. labels  and  the  advisory 
language  related  to  that  test  on  adjoining 
U.S. -Canadian  labels.  We  do  not. 
however,  believe  that  these  concerns 
warrant  a  change  to  the  proposed 
conditional  exemption  and  rule 
amendments.  Beginning  January  1 , 
2004.  all  models  distributed  in  the  U.S. 
and  Canada  will  display  labels  based  on 
the  same  test.  Before  that  time,  it  is 


'6NRCan(4)pp.  1-2. 

"AHAM  (3)  p.  2;  see  also  Whirlpool  (2)  p.^4. 
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unclear  whether  manufacturers  will 
distribute  new  models  in  Canada  if.  in 
doing  so,  they  will  have  to  conduct  the 
same  double  testing  they  have  sought  to 
avoid  through  their  petition  to  the 
Commission.  In  addition.  NRCan.  as 
suggested  in  its  comment,  may  identify 
a  "non-regulatory"  solution  that  allows 
manufacturers  to  use  the  Jl  test  for 
labels  on  products  sold  in  Canada  and 
thus  eliminate  these  concerns 
altogether. 

Even  assuming  some  new  models  are 
distributed  this  year  bearing  the  joint 
label,  the  Commission  does  not  expect 
that  differences  between  the  Canadian 
and  U.S.  labels  will  signiHcantly 
impede  consumers'  ability  to  compare 
the  energy  use  of  competing  products. 
Since  1996,  the  Commission's  rule  has 
allowed  manufacturers  to  print  the 
EnergyGuide  label  directly  adjoining  the 
Canadian  EnerGuide.  See  16  CFR 
305.11(5)(i)(I).  The  U.S.  EnergyGuide 
label  contains  operating  cost 
information  not  found  on  the  Canadian 
EnerGuide  label.  In  addition,  range  of 
comparability  information  on  the  FTC 
EnergyGuide  label  may  not  be  the  same 
as  that  on  the  Canadian  EnerGuide 
labels.  We  have  no  evidence  that  these 
differences  have  caused  confusion.  As 
Alliance  suggests  in  its  comments,  the 
EnergyGuide's  reference  to  U.S. 
government  tests  alerts  consumers  that 
the  label  is  intended  for  U.S. 
consumers.'"  In  the  long  term,  the 
Commission  believes  it  is  important  to 
harmonize  the  U.S.  label  with  the 
Canadian  label  as  much  as  possible. 
Given  the  relatively  short  duration  of 
the  exemption  period  and  for  the  other 
reasons  discussed  above,  however,  the 
Commission  is  not  requiring  any 
specific  conditions  for  the  exemption 
with  regard  to  adjoining  labels. 

D.  Benefits  and  Costs  of  the  Conditional 
Exemption  and  Amendments 

Comments 

The  Commission  asked  for  comments 
on  the  economic  impact  of  the  proposed 
rule  and  conditional  exemption, 
including  impacts  on  small  business. 
AHAM  stated  that  the  proposals  would 
impose  no  additional  burdens  on 
manufacturers  and  would  assist 
manufacturers  in  meeting  DOE 
efficiency  standards  by  January  1 , 
2004.2"  Whirlpool  added  that  it  would 
suffer  serious  consequences  if  the  FTC 
failed  to  implement  these  changes  by 
early  May.^'  Alliance  indicated  that  the 
proposal  would  reduce  a  significant 


burden  on  manufacturers.  It  estimated 
that  the  proposal  would  save  that 
company  35  working  days  of  one 
laboratory  technician  dedicated  to  DOE 
energy  testing.*^ 

Discussion 

The  manufacturers  have  described  the 
burdens  they  are  seeking  to  avoid 
through  the  requested  exemption.  The 
Commission  believes  that  issuance  of 
the  exemption  and  final  rule  will  help 
to  avoid  those  burdens  while,  at  the 
same  time,  minimizing  any  consumer 
confusion  associated  with  the  transition 
from  the  old  Appendix  J  test  procedure 
to  the  new  Appendix  Jl  procedure. 

V.  Final  Conditional  Exemption  and 
Amendments 

TJie  Commission  has  considered  the 
comments  received  and  has  decided  to 
issue  the  conditional  exemption  and 
amendments  as  detailed  in  this  section. 
The  Commission  believes  that  there  are 
benefits  to  allowing  manufactiu«rs  to 
begin  changing  over  to  the  new  labels 
and  test  results  at  this  time.  The 
exemption  and  rule  change  will  allow 
manufacturers  to  avoid  testing  their  new 
products  multiple  times  pursuant  to  two 
test  procedures  for  the  purposes  of  FTC 
labeling.23  In  addition,  consumers  will 
obtain  information  based  on  the  new 
test  sooner.  The  Commission  also 
believes  that  the  changes  to  the  label 
will  minimize  consumer  confusion 
resulting  from  the  exemption  and 
transition  to  the  new  test  by  alerting 
consumers  that  the  energy  use 
information  on  some  labels  is  derived 
from  a  new  test  procedure. 

A.  Final  Conditional  Exemption 

The  Commission  grants  AHAM's 
request  for  an  exemption  from  the 
requirements  in  16  CFR  305.5(a)  and 
305.11(a)  only  to  the  extent  required  to 
allow  manufacturers  to: 

(1)  Use  the  test  procediue  in  10  CFR 
part  430,  subpart  B,  Appendix  Jl  for 
determining  the  energy  use  figure 
printed  on  EnergyGuide  labels  of 
clothes  washers  distributed  between 
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"Alliance  (Dp.  2. 

"  As  stated  in  the  proposal,  it  is  the 
Commission's  understanding  that  AHAM's 
members  intend  to  test  new  models  under  the  new 
()1)  test  procedure  and  use  limited  testing  under  the 
old  (I)  procedure  to  develop  data  for  the  purposes 
of  DOE  And  FTC  reporting  requirements  during  the 
remainder  of  2003.  64  FR  at  16232.  The  flnal 
conditional  exemption  and  rule  amendments   - 
announced  in  this  document  apply  only  to  FTC 
labeling  requirements  and  do  not  change  existing 
DOE  requirements  or  otherwise  relieve 
manufacturers  from  complying  with  DOE 
requirements. 


June  11.  2003.  and  December  31,  2003  ;** 
and 

(2)  For  such  models,  use  EnergyGuide 
labels  that  contain  the  following 
modifications  to  the  format  and  content 
requirements  in  16  CFR  305.11,  as 
illustrated  in  Prototype  Label  2  at  the 
end  of  this  document: 

(a)  The  use  of  the  statement  "Compare 
the  energy  use  of  this  clothes  washer 
only  with  other  models  tested  using  the 
2004  test  procedure"  in  lieu  of  the 
statement  "Compare  the  Energy  Use  of 
this  Clothes  Washer  with  Others  Before 
You  Buy";  and 

(b)  The  use  of  the  statement  "This 
model  has  been  tested  using  the  2004 
test  procedure.  Compare  only  with 
models  displaying  this  statement."  in  a 
10/16  inch  (1.59  cm.)  in  height,  process 
black  bar  across  the  top  of  the  label. 

The  Commission  grants  the 
exemption  with  the  following 
conditions:  (1)  That  any  manufacturers 
using  this  exemption  must  use  it  for  all 
clothes  washer  models  introduced 
between  June  11.  2003,  and  December 
31,  2003  (they  may  also  use  it  for 
existing  models  that  meet  the  new 
conservation  standard),  and  (2)  the 
modified  EnergyGuide  label  must  be 
used  if  the  new  (Jl)  test  is  used  to  derive 
energy  use  information  on  the 
EnergyGuide  label  for  clothes  washers. 
The  manufacturers  remain  obliged  to 
comply  with  all  other  Rule 
requirements.  Manufactiu^rs  not 
specifically  named  in  AHAM's  request 
may  use  this  exemption  as  long  as  they 
follow  the  conditions  specified  by  the 
Commission.25 

B.  Final  Amendments 

After  considering  the  comments,  the 
Commission  has  determined  to  issue  the 
final  rule  as  described  in  this  section. 
To  avoid  confusion  that  may  result  from 
switching  back  to  the  conventional  label 
after  the  exemption  period,  the 
Commission  believes  that  is  preferable 
to  amend  the  Rule  to  require  the 
explanatory  language  on  EnergyGuide 
labels  for  ail  models  beginning  January 
1,  2004.  These  label  changes  are 
identical  to  those  allowed  by  the 
conditional  exemption.  The  final 
amendments  published  here  will 
minimize  consumer  confusion  that 
could  result  from  a  return  to  the 
conventional  label  at  the  end  of  the 
exemption  period. 


Consistent  with  the  conditional 
exemption,  the  final  rule  does  not 
require  an  8  inch  label  as  proposed  but 
instead  retains  the  7%  inch  (18.73  cm.) 
length  currently  required  by  the  Rule.  In 
addition,  the  final  rule  incorporates  the 
minor  wording  and  format  changes  to 
the  explanatory  statements  described  in 
the  comment  analysis  and  in  the 
description  of  the  conditional 
exemption.  The  final  rule  changes  are 
printed  at  the  end  of  this  document.  All 
manufacturers  must  follow  these 
requirements  beginning  January  1, 
2004.26 

VI.  Regulatory  Analysis  and  Regulatory 
Flexibility  Act  Requirements 

Under  section  22  of  the  FTC  Act,  15 
U.S.C.  57b,  the  Conunission  must  issue 
a  regulatory  analysis  for  a  proceeding  to 
amend  a  rule  only  when  it:  (1)  Estimates 
that  the  amendment  will  have  an  annual 
effect  on  the  national  economy  of 
$100,000,000  or  more;  (2)  estimates  that 
the  amendment  will  cause  a  substantial 
change  in  the  cost  or  price  of  certain 
categories  of  goods  or  services;  or  (3) 
otherwise  determines  that  the 
amendment  will  have  a  significant  effect 
upon  covered  entities  or  upon 
consumers.  The  Commission  has 
determined  that  the  exemption  and 
amendments  to  the  rule  will  not  have 
such  effects  on  the  national  economy, 
on  the  cost  of  covered  products,  or  on 
covered  parties  or  consumers. 

The  Regulatory  Flexibility  Act 
("RFA"),  5  U.S.C.  601-612,  requires  that 
agencies  conduct  analyses  of  the 
anticipated  economic  impact  of 
proposed  amendments  on  small 
businesses.  The  purpose  of  a  regulatory 
flexibility  analysis  is  to  ensure  that  the 
agency  considers  impact  on  small 
entities  and  examines  regulatory 
alternatives  that  could  achieve  the 
regulatory  purpose  while  minimizing 
burdens  on  small  entities.  Section  605 
of  the  RFA,  5  U.S.C.  605,  provides  that 
such  an  analysis  is  not  required  if  the 
agency  head  certifies  that  the  regulatory 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

There  are  approximately  20 
manufacturers  of  clothes  washers  sold 
in  the  United  States.  Most  of  these 
manufacturers  are  relatively  large.^'' 


"The  April  3.  2003.  Federal  Register  document 
proposed  that  the  exemption  period  begin  May  1. 
2003  [see  68  FR  at  16233).  This  dale  is  now 
infeasible  given  the  timing  of  the  April  3 
document's  publication: 

'^  Given  the  limited  duration  of  this  conditional 
exemption,  the  Commission  is  not  incorporating  the 
exemption  irito  the  text  of  the  rule  (see  16  CFR 
305.19). 


-"Prototype  Label  2  in  the  final  rule  does  not 
contain  a  specific  reference  to  the  10/16  inch  height 
for  the  black  bar  across  the  top  of  the  label.  Because 
the  final  graphic  may  not  be  to  scale  as  it  appears 
in  the  Federal  Register  or  the  Code,  specific 
references  to  dimensions  on  the  prototype  label 
may  be  confusing.  The  text  of  the  rule  clearly  states 
the  10/16  (1.59  cm.)  inch  requirement. 

^'  Although  no  comments  were  received 
regarding  the  size  of  manufacturers  subject  to  the 
Rule,  the  Commission  believes  that  few  would 


Because  the  clothes  washer 
requirements  of  the  Appliance  Labeling 
rule  cover  a  limited  number  of 
manufacturers,  most  of  which  are  large, 
the  Conunission  does  not  believe  the 
proposed  amendments  or  exemption 
will  affect  a  substantial  number  of  small 
businesses.  In  any  event,  the  proposed 
amendments  and  exemptions  are 
unlikely  to  have  a  significant  economic 
impact  upon  such  entities,  if  any. 
Specifically,  the  proposed  rule  and 
exemption  involve  minor  text  changes 
to  labels  already  required  by  the  rule. 
The  content  of  these  labels  must  be 
changed  in  response  to  new  ranges  of 
comparability  published  by  the 
Commission  from  time  to  time. 
Moreover,  for  the  reasons  explained 
earlier,  the  final  rule  amendments  and 
exemption  are  expected  to  lessen  the 
compliance  biu-dens  that  would  be 
imposed  on  regulated  entities  if  they 
were  not  permitted  to  label  their 
products  in  accordance  with  the  2004 
test  procedures  before  those  procedures 
officially  take  effect.  In  the 
Commission's  view,  the  amendments 
and  exemption  should  not  have  a 
significant  or  disproportionate  impact 
on  the  costs  of  small  manufacturers  and 
retailers. 

Based  on  available  information, 
therefore,  the  Commission  certifies  that 
these  amendments  to  the  Appliance 
Labeling  rule  and  the  issuance  of  the 
requested  exemption  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses. 

Vn.  Paperwork  Reduction  Act 

In  a  1988  notice  (53  FR  22113),  the 
Commission  stated  that  the  Rule 
contains  disclosure  and  reporting 
requirements  that  constitute 
"information  collection  requirements" 
as  defined  by  5  CFR  1320.7(c),  the 
regulation  that  implements  the 
Paperwork  Reduction  Act.'^"  The 
Commission  noted  that  the  rule  had 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget 
("OMB")  and  has  been  assigned  OMB 
Control  No.  3084-0068  with  respect  to 
the  rule's  recordkeeping  and  reporting 
requirements  until  September  30,  2004, 
subject  to  further  renewal.  The 
exemption  and  amendments  issued  in 
this  document  do  not  change  the 
substance,  frequency  of  the 
recordkeeping,  disclosure,  or  reporting 


requirements  and,  therefore,  do  not 
require  further  OMB  clearance. 29 

List  of  Subjects  in  16  CFR  Part  305 

Advertising,  Energy  conservation. 
Household  appliances.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Vm.  Final  Rule  Amendments 

■  For  the  reasons  set  out  in  the  preamble, 
the  Federal  Trade  Commission  amends 
16  CFR  part  305  as  follows: 

PART  305— [AMENDED] 

■  1.  The  authority  citation  for  part  305 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6294. 

■  2.  Amend  §  305.11  by  revising 
paragraph  (a)(5)(i)(A)  and  adding  new 
paragraph  (a)(5){i)(L)  to  read  as  follows: 

§  305.1 1    Labeling  for  covered  products. 

(a)  *  *  * 

(5)  *  *  * 

(i)  *  *  * 

(A)  Headlines  and  texts,  as  illustrated 
in  the  Prototype  Labels  in  Appendix  L 
to  this  Part,  are  standard  for  all  labels 
except  clothes  washer  labels,  which 
must  have  the  text  and  features 
described  in  305.11(a)(5)(i)(L)  of  this 
part. 
***** 

(L)  Clothes  washer  labels  must  have 
the  headlines  and  texts  as  illustrated  in 
Prototype  Label  2  of  Appendix  L  of  this 
Part.  In  particular,  clotfres  washer  labels 
must  have  the  following  headline  as 
.illustrated  in  Prototype  Label  2: 
"Compare  the  energy  use  of  this  clothes 
washer  only  with  other  models  tested 
using  the  2004  test  procedure."  In 
addition  to  the  requirements  for  other 
labels,  clothes  washer  labels  must  have 
a  10/16  inch  (1.59  cm.)  in  height, 
process  black  bar  across  the  top  that 
contains  the  following  text  in  process 
yellow  as  illustrated  in  Prototype  Label 
2:  "This  model  has  beentested  using  the 
2004  test  procedure^  Compare  only  with 
models  displaying  this  statement." 
*        *        *   "     *        * 

■  3.  Appendix  L  to  part  305  is  amended 
by  revising  Prototype  Label  2  and. 
Sample  Label  3  to  read  as  follows: 

Appendix  L  to  Part  305— Sample  Labek 


BILUNG  CODE  6750-01-C 


qualify  as  a  small  business  under  the  relevant 
threshold  (I.e..  1000  employees)';  See  htfp:// 
i*'WH'sba.gov/size/sizetable2002. html  [SmaW 
Business  Standards  Matched  To  North  American 
Industry  Classification  System.  Code  335224. 
Household  Laundry  Equipment  Manufacturing). 
2*44  U.S.C.  3501-20. 


™The  exemption  and  final  rule  amendments  may 
modifv-  the  existing  burden  slightlv  bv  requiring 
additional  information  on  the  labels.  However, 
because  the  labels  are  already  required  and  their 
content  changes  from  time  to  time  when  ranges  of 
comparability  are  amended,  we  believe  that  the 
overall  impact  of  this  final  rule  and  exemption  is 
negligible  and  does  not  significantly  alter  the  rule's, 
overall  burden. 


36464  Federal  Register /Vol.  68,  No.  117 /Wednesday,  June  18.  2003/Rules  and  Regulations 


Al  copy  Arial  NaiTDw  Regular  or  BoU  as  below. 

HeNetica  Condensed  series  typeface  or  other  equivaient  also  acceptable. 


1W12 

Ariel 

Narrow 


12/14 
Arial 
Narrow 
Bold 


14/14 
Arial    - 

Narrow 


Ipt  Rule- 


24pt.  Rule 


i(yi2 

Arial  Narrow 
Use  bold  — 


where  indicated 
1pt.Rule 


ISArial 
Narrow 
Bold 


10/12     

Arial  Nanrow 

6/8 

Arial  Narrow ' 


Alcopyx28pi. 


>  Based  on  standard  U.S.  Government  tests 


EnERCYGUIDE 


>  Clothes  Washer 
Capacity:  Standard 


XYZ  Corporation 
Model(s)  Mr328,  XL12,  NAA83 


Compare  the  energy  use  of  this  clothes  washer  only 
with  other  models  tested  using  the  2004  test  procedure. 


-*-    This  Model  Uses 

873kWh/year   < 


Energy  use  (kWh/year)  range  of  all  similar  models 


Uses  Least 

Energy 
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Uses  Most 
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>kWh/year  (kilowatt-hours  per  year)  is  a  measure  of  energy  (electricity)  use. 
Your  utility  company  uses  it  to  compute  your  bill.  Only  standard  size  domes  washers 
are  used  in  this  scale. 


Clothes  washers  using  more  energy  cost  more  to  operate.^ 
This  model's  estimated  yearly  operating  cost  is: 


when  used  with  an  electric  water  heater 


when  used  with  a  natural  gas  water  heater 


>  Based  on  eight  loads  of  dothes  a  week  and  a  2000  U.S.  Govemnnent  national  average  cost  of 
8.03c  per  kWh  for  electricity  and  68.8e  per  therni  for  natural  gas.  Your  actual  operating  cost  wilt 
vary  depending  on  your  kx:al  utility  rates  and  your  use  of  the  product. 


->     ki«»to«  ItaionlottMkMbakifioonwnwpuRlaHviiMMtitFidmlTfaitoConma^ 


13.5/14 
Arial 

Narrow 
Bold 

Yelow 


12/14 

—  Arial 
Narrow 

Bold 

16.5^19 

—  Arial 
Narrow 

Bokj 

10  Arial 
Narrow 


16  Arial 

Narrow 

BoU 

14/14 

-    Arial 

Narrow 

BoM 


14/14 

—  Arial 

Narrow 

BoM 


—     Box: 
24  pt.  Tall 


Federal  Register/ Vol.  68,  No.  117 /Wednesday,  June  18,  2003/Rules  and  Regulations  36465 


Based  on  standard  U.S.  Government  tests 


EnERGTGUIDE 


Clothes  Washer 
Capacity:  Standard 


XYZ  Corporation 
ModeHs)  Mr328,  XL12.  NAA83 


Compare  the  energy  use  of  this  clothes  washer  only 
with  other  models  tested  using^he  2004  test  procedure. 


This  Model  Uses 

873kWh/year 


T 


Energy  use  (kWh/year)  range  of  all  similar  models 


Uses  Least 

Energy 

177 


Uses  Most 

^7M 


kWh/year  (kilowatt-hours  per  year)  is  a  measure  of  energy  (eh 


Rwrvyear  (luiowan-nours  per  year)  is  a  measure  or  energy  (electncity)  use. 
Your  utility  company  uses  it  to  compute  your  t)ill.  Only  standard  size  ctothes  washers 
are  used  in  this  scale. 


Clothes  washers  using  more  energy  cost  more  to  operate. 
This  model's  estimated  yearly  operating  cost  is: 


when  used  with  an  electric  water  heater 


when  used  with  a  natural  gas  water  heater 


Based  on  eight  toads  of  dothes  a  week  and  a  2000  U.S.  Government  national  average  cost  of 
8.03C  per  kWh  for  electricity  and  68.8c  per  therm  for  natural  gas.  Your  actud  operatmg  cost  win 
vary  depending  on  your  local  utility  rates  and  your  use  of  the  product 

Inpoilvt;  RwK>«alo(mislaMbetoni9immerpuRtaitiidMa*l«r«dnlTra(teCarT>iiss«r't/^i|<^ 


Sample  Label  3 


Prototype  Label  2 
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By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 

[FR  Doc.  03-15369  Filed  6-17-03;  8:45  am) 
BILUNG  CODC  67SO-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[COTP  San  (Mego  03-023] 
RIN  1625-AAOO 

Safety  Zone;  Colorado  River,  Laughlin, 
NV 

agency:  Coast  Guard.  DHS. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone 
near  Laughlin,  NV  on  the  navigable 
waters  of  the  Colorado  River  in  support 
of  the  Laughlin  4th  of  July  fireworks 
show.  This  temporary  safety  zone  is 
necessary  to  provide  for  the  safety  of  the 
crew,  spectators,  participants  of  the 
event,  participating  vessels  and  other 
vessels  and  users  of  the  waterway. 
Persons  and  vessels  are  prohibited  from 
entering  into,  transiting  through,  or 
anchoring  within  this  safety  zone  unless 
authorized  by  the  Captain  of  the  Port,  or 
his  designated  representative. 
DATES:  This  rule  is  effective  from  8:30 
p.m.  (PDT)  on  July  4.  2003  through  9:30 
p.m.  (PDT)  on  July  6.  2003. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  (COTP  San 
Diego  03-023]  and  are  available  for 
inspection  or  copying  at  Marine  Safety 
Office  San  Diego,  2716  N.  Harbor  Drive, 
San  Diego,  CA  92101-1064  between  8 
a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Petty  Officer  Austin  Murai,  USCG,  c/o 
U.S  Coast  Guard  Captain  of  the  Port, 
telephone  (619)  683-6495. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  In  keeping 
with  the  requirements  of  5  U.S.C. 
553(d)(3),  the  Coast  Guard  also  finds 
that  good  cause  exists  for  making  this 
regulation  effective  less  than  30  days 
after  publication  in  the  Federal 


Register.  The  precise  location  of  the 
event  necessitating  promulgation  of  this 
safety  zone  and  other  logistical  details 
surrounding  the  event  were  not 
finalized  until  a  date  fewer  than  30  days 
prior  to  the  event.  Delaying  the  effective 
date  of  this  rule  would  be  contrary  to 
the  public  interest  because  doing  such 
would  prevent  the  Coast  Guard  from 
maintaining  the  scifety  of  the 
participants  of  the  event  and  users  of 
the  waterway. 

Background  and  Purpose 

The  Coast  Guard  is  establishing  a 
temporary  safety  zone  on  the  navigable 
waters  of  the  Colorado  River  in 
Laughlin,  Nevada  in  support  of  the 
Laughlin  4th  of  July  fireworks  show. 
The  fireworks  will  be  launched  from  an 
area  on  land,  however,  the  fallout  area 
will  be  over  a  section  of  the  Colorado 
River  and  a  safety  zone  is  necessary  to 
provide  for  the  safety  of  the  spectators 
and  users  of  this  waterway. 

Discussion  of  Rule 

The  Coast  Guard  proposes  to  establish 
this  temporary  rule  to  provide  for  the 
safety  of  the  participants,  spectators  and 
other  users  of  the  waterways.  The 
temporary  safety  zone  is  specifically 
defined  as  600  yards  around  the  point 
35°09.270''  N.  114°34.222''  W.  Persons 
and  vessels  will  be  prohibited  from 
entering  into,  transiting  through,  or 
anchoring  within  this  safety  zone  unless 
authorized  by  the  Captain  of  the  Port,  or 
his  designated  representative.  ^ 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
ana  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures-of 
the  Department  of  Homeland  Security 
(DHS). 

Due  to  the  temporary  safety  zone's 
short  duration  of  one  hour  for  two  days, 
its  limited  scope  of  implementation,  and 
because  vessels  will  have  an 
opportunity  to  request  authorization  to 
transit,  the  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  full  regulatory  evaluation 
under  the  regulatory  policies  and 
procedures  of  the  DHS  is  imnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 


substantial  niunber  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independenUy 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

For  the  same  reasons  set  forth  in  the 
above  Regulatory  Evaluation,  the  Coast 
Guard  certifies  under  5  U.S.C.  605fb) 
that  this  rule  is  not  expected  to  have  a 
significant  economic  impact  on  any 
substantial  number  of  entities, 
regardless  of  size.  . 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  the  Coast  Guard  wants  to  assist 
small  entities  in  understanding  the  rule 
so  that  they  can  better  evaluate  its 
effects  on  them  and  participate  in  the 
rulemaking  process.  If  your  small 
business  or  organization  is  affected  by 
this  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Lieutenant 
Commander  Rick  Sorrell,  U.S.  Coast 
Guard  Marine  Safety  Office  San  Diego  at 
(619)  683-6495. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 


their  discretionary  regidatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  residt  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 


Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litiga^on,  elintinate 
ambiguity,  and  reduce  burdeti. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order  * 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 


Environment 

We  have  analyzed  this  rule  imder 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-43701],  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  histinction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1.  paragraph  (34){g),  of  die 
Instruction,  fit)m  further  environmental 
documentation. 

Under  figure  2-1,  paragraph  (34)(g),  of 
the  Instruction,  an  "Environmental 
Analysis  Check  List"  and  a  "Categorical 
Exclusion  Determination"  are  not 
required  for  this  rule. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Seciuity  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
and  33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and 
160.5;  Department  of  Homeland  Security 
Delegation  No.  0170. 

■  2.  From  8:30  p.m.  on  July  4,  2003 
through  9:30  p.m.  on  July  6,  2003  add  a 
new  §  165.T1 1-042  to  read  as  follows: 

§  165.T11-042    Safety  Zone;  Colorado 
River,  Laughlin,  Nevada. 

(a)  Location.  The  temporary  safety 
zone  is  specifically  defined  as  600  yards 
aroimd  the  point  35°09.270'  N, 
114°34.222'W. 

(b)  Enforcement  period.  This  section 
will  be  enforced  from  8:30  p.m.  to  9:30 
p.m.  (PDT)  on  July  4,  2003  and  from 
8:30  p.m.  through  9:30  p.m.  on  July  6, 
2003.  If  the  event  concludes  prior  to  the 
scheduled  termination  time,  the  Captain 
of  the  Port  will  cease  enforcement  of 
this  safety  zone  and  will  announce  that 
fact  via  Broadcast  Notice  to  Mariners. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into,  transit  through,  or 
anchoring  within  this  zone  by  all 
vessels  is  prohibited,  unless  authorized 
by  the  Captain  of  the  Port,  or  his 
designated  representative.  Mariners 
requesting  permission  to  transit  through 
the  safety  zone  may  request 
authorization  to  do  so  frtim  the 


designated  representative.  The 
designated  representative  may  be 
contacted  via  VHF-FM  channel  16. 

Dated:  June  6,  2003. 
Robert  E.  McFarland, 
Lieutenant  Commander.  U.S.  Coast  Guard.' 
Acting  Captain  of  the  Port.  San  Diego. 
[FR  Doc.X)3-15302  Filed  6-17-03;  8:45  am] 

BILLING  CODE  4910-1S-P 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of  the 
Army 

33  CFR  Part  203 

RIN  0710-AA47 

Natural  Disaster  Procedures: 
Preparedness,  Response,  and 
Recovery  Activities  of  the  Corps  of 
Engineers;  Correction 

AGENCY:  Army  Corps  of  Engineers,  DoD. 
ACTION:  Final  rule;  correction. 


summary:  The  Corps  promulgated  a 
final  rule  to  revise  33  CFR  part  203.  This 
file  rule  was  published  in  the  Federal 
Register  on  April  21,  2003,  with 
inadvertent  errors  in  section  203.62.  The 
final  rule  completes  the  rtilemaking 
process  initiated  on  February  26,  2002, 
with  publication  of  the  proposed  rule  to 
revise  33  CFR  part  203,  which 
implements  Pub.  L.  84-99.  The 
.   revisions  are  necessary  to  reflect  current 
policy,  add  features  required  by  the 
Water  Resources  Development  Act  of 
1996  (WRDA-96),  and  streamline  certain 
procedures  concerning  Corps  authority 
addressing  disaster  preparedness, 
response,  and  recovery  activities. 
WRDA  96  additions  include  the  option 
to  provide  nonstructiual  alternatives  in 
lieu  of  structiual  repairs  to  levees 
damaged  by  flood  events,  and  the 
provision  of  a  levee  owner's  manual. 
Other  significant  changes  include 
expansion  of  investigation  ability  for 
potential  Advance  Measures  work,  and 
a  streamlined  approach  for  requests  for 
assistance  from  Native  American  tribes 
and  Alaska  Native  Corporations. 
DATES:  This  rule  became  effective  on 
May  21,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jeffrey  D.  Jensen,  Headquarters,  U.S. 
Army  Corps  of  Engineers,  Civil 
Emergency  Management  Branch, 
CECW-HS-E,  at  (202)  761-4561. 
SUPPLEMENTARY  INFORMATION: 

/.  Background.  Section  203.62  is 
corrected  by  redesignation  of  the  second 
paragraph  (d)  "Guidance"  as  paragraph 
(e)  and  paragraph  (e)  "Guidance- 
transport  of  water"  as  paragraph  (f)  and 
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paragraph  (f)  "Request  for  assistance"  as 
paragraph  (g). 

Dated:  June  2.  2003. 
Lawrence  A.  Lang, 

Acting  Chief.  Operations  Division,  Directorate 
of  Civil  Works. 

■  Accordingly,  33  CFR  part  203  section 
203.62  is  correctly  revised  as  follows: 

PART  203— EMERGENCY 
EMPLOYMENT  OF  ARMY  AND  OTHER 
RESOURCES,  NATURAL  DISASTER 
PROCEDURES 

§203.62    Drought  assistance. 

(a)  Authority.  The  Chief  of  Engineers, 
acting  for  the  Secretary  of  the  Army,  has 
the  authority  under  certain  statutory 
conditions  to  construct  wells  for 
farmers,  ranchers,  political 
subdivisions,  and  to  transport  water  to 
political  subdivisions,  within  areas 
determined  to  be  drought-distressed. 

(b)  General  policy.  (1)  It  is  a  non- 
Federal  responsibility  for  providing  an 
adequate  supply  of  water  to  local 
inhabitants.  Corps  assistance  to  provide 
emergency  water  supplies  will  only  be 
considered  when  non-Federal  interests 
have  exhausted  reasonable  means  for 
securing  necessary  water  supplies, 
including  assistance  and  support  from 
other  Federal  agencies. 

(2)  Before  Corps  assistance  is 
considered  under  this  authority,  the 
applicability  of  other  Federal  assistance 
authorities  must  be  evaluated.  If  these 
programs  cannot  provide  the  needed 
assistance,  then  maximum  coordination 
should  be  made  with  appropriate 
agencies  in  implementing  Corps 
assistance. 

(c)  Governor's  request.  A  letter  signed 
by  the  Governor,  requesting  Corps 
assistance  and  addressing  the  State's 
commitments  and  capabilities  with 
response  to  the  emergency  situation,  is 
required.  All  requests  should  identify 
the  following  information: 

(1)  A  description  of  local  and  State 
efforts  undertaken.  A  verification  that 
all  available  resources  have  been 
committed,  to  include  National  Guard 
assets. 

(2)  Identification  of  the  specific  needs 
of  the  State,  and  the  required  Corps 
assistance. 

(3]  Identification  of  the  additional 
commitments  to  be  accomplished  by  the 
Stat6. 

(4)  Identification  of  the  project 
sponsor(s). 

(d)  Definitions  applicable  to  this 
section. 

(1)  Construction.  This  term  includes 
initial  construction,  reconstruction,  or 
repair. 

(2)  Drought-distressed  area.  An  area 
that  the  Secretary  of  the  Army 


determines,  due  to  drought  conditions, 
has  an  inadequate  water  supply  that  is 
causing,  or  is  likely  to  cause,  a 
substantial  threat  to  the  health  and 
welfare  of  the  inhabitants  of  the 
impacted  area,  including  the  threat  of 
damage  or  loss  of  property. 

(3)  Eligible  applicant.  Any  rancher, 
farmer  or  political  subdivision  within  a 
designated  drought-distressed  area  that 
is  experiencing  an  inadequate  supply  of 
water  due  to  drought. 

(4)  Fanner  or  rancher.  An  individual 
who  realizes  at  least  one-third  of  his  or 
her  gross  annual  income  bom 
agricultural  sources,  and  is  recognized 
in  the  community  as  a  farmer  or 
rancher.  A  farming  partnership, 
corporation,  or  similar  entity  engaged  in 
farming  or  ranching,  which  receives  its 
majority  income  from  such  activity,  is 
also  considered  to  be  a  farmer  or 
rancher,  and  thus  an  eligible  applicant. 

(5)  Political  subdivision.  A  city,  town, 
borough,  county,  parish,  district, 
association,  or  other  public  body  created 
by,  or  pursuant  to.  Federal  or  State  law, 
having  jurisdiction  over  the  water 
supply  of  such  public  body. 

(6)  Reasonable  cost.  In  connection 
with  the  Corps  construction  of  a  well, 
means  the  lesser  of: 

(i)  The  cost  of  the  Chief  of  Engineers 
to  construct  a  well  in  accordance  with 
these  regulations,  exclusive  of: 

(A)  The  cost  of  transporting 
equipment  used  in  the  construction  of 
wells,  and 

(B)  The  cost  of  investigation  and 
report  preparation  to  determine  the 
suitability  to  construct  a  well,  or, 

(ii)  The  cost  to  a  private  business  of 
constructing  such  a  well. 

(7)  State.  Any  State,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  Guam, 
Northern  Marianas  Islands,  American 
Samoa,  and  the  Trust  Territory  of  the 
Pacific  Islands. 

(e)  Guidance — construction  of  wells. 
(1)  Assistance  to  an  eligible  applicant 
for  the  construction  of  a  well  may  be 
provided  on  a  cost-reimbursable  basis  if: 

(i)  It  is  in  response  to  a  written 
request  by  a  farmer,  rancher,  or  political 
subdivision  for  construction  of  a  well 
under  Public  Law  84-99. 

(ii)  The  applicant  is  located  within  an 
area  that  the  Secretary  of  the  Army  has 
determined  to  be  drought-distressed. 

(iii)  The  Secretary  of  the  Army  has 
made  a  determination  that: 

(A)  The  applicant,  as  a  result  of  the 
drought,  has  an  inadequate  supply  of 
water. 

(B)  An  adequate  supply  of  water  can 
be  made  available  to  the  applicant 
through  the  construction  of  a  well. 


(C)  As  a  result  of  the  drought,  a 
private  business  could  not  construct  the 
well  within  a  reasonable  time. 

(iv)  The  applicant  has  secured  the 
necessary  funding  for  well  construction 
from  commercial  or  other  sources,  or 
has  entered  into  a  contract  to  pay  to  the 
United  States  the  reasonable  cost  of 
such  construction  with  interest  over  a 
period  of  years,  not  to  exceed  30,  as  the 
Secretary  of  the  Army  deems 
appropriate. 

(v)  The  applicant  has  obtained  all 
necessary  Federal,  State  and  local 
permits. 

(2)  The  financing  of  the  cost  of 
construction  of  a  well  by  the  Corps 
under  this  authority  should  be  secuired 
by  the  project  applicant. 

(3)  Tne  project  applicant  will  provide 
the  necessary  assurances  of  local 
cooperation  by  signing  a  Cooperation 
Agreement  (subpart  G  of  this  part)  prior 
to  the  start  of  Corps  work  under  this 
authority. 

(4)  Equipment  owned  by  the  United 
States  will  be  utilized  to  the  maximiun 
extent  possible  in  exercising  the 
authority  to  drill  wells,  but  can  only  be 
used  when  commercial  firms  caimot 
provide  comparable  service  within  the 
time  needed  to  prevent  the  applicant 
from  suffering  significjmtly  increased 
hardships  from  the  effects  of  an 
inadequate  water  supply. 

(f)  Guidance-transport  of  water.  (1) ' 
Assistance  to  an  applicant  in  the 
transportation  of  water  may  be  provided 
if: 

(il  It  is  in  response  to  a  written 
request  by  a  political  subdivision  for 
transportation  of  water. 

(ii)  The  applicant  is  located  within  an 
area  that  the  Secretary  of  the  Army  has 
determined  to  be  drought-distressed. 

(iii)  The  Secretary  of  the  Army  has 
made  a  determination  that,  as  a  result  of 
the  drought,  the  applicant  has  an 
inadequate  supply  of  water  for  hiunan 
consumption,  and  the  applicant  cannot 
obtain  water. 

(2)  Transportation  of  water  by 
vehicles,  small  diameter  pipe  line,  or     ^ 
other  means  will  be  at  100  percent 
Federal  cost. 

(3)  Corps  assistemce  in  the  * 
transportation  of  emergency  water 
supplies  will  be  provided  only  in 
connection  with  water  needed  for 
human  consumption.  Assistance  will 
not  be  provided  in  connection  with 
water  needed  for  irrigation,  recreation, 
or  other  non-life  supporting  purposes, 
or  livestock  consumption. 

(4)  Corps  assistance  will  not  include 
the  purchase  of  water,  nor  the  cost  of 
loading  or  discharging  the  water  into  or 
from  any  Government  conveyance,  to 
include  Government-leased  conveyance. 
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(5)  Equipment  owned  by  the  United 
States  will  be  utilized  to  the  maximiun 
extent  possible  in  exercising  the 
authority  to  transport  water,  consistent 
with  lowest  total  Federal  cost. 

(g)  Request  for  assistance.  A  written 
request  must  be  made  to  the  district 
conunander  with  Civil  Works 
responsibility  for  the  affected  area. 
Upon  receipt  of  a  written  request,  the 
appropriate  State  and  Federal  agencies 
will  be  notified,  and  coordination  will 
continue  as  appropriate  throughout  the 
assistance. 

(FR  Doc.  03-15305  Filed  6-17-03;  8:45  am) 
BH.UNG  CODE  3710-92-P 


UBRARY  OF  CONGRESS 
Copyright  Office 

37  CFR  Part  260 

[Docket  No.  96-5  CARP  DSTRA] 

Determination  of  Reasonable  Rates 
and  Terms  for  the  Digitai  Performance 
of  Sound  Recordings 

agency:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Final  regulation. 

summary:  The  Copyright  Office  is 
annoimcing  the  final  regiilations  that 
will  govern  Soi^ndExchange,  an 
unincorporated  division  of  the 
Recording  Industry  Association  of 
America,  Inc.,  when  it  functions  as  the 
designated  agent  for  the  purpose  of 
receiving  royalty  payments  and 
statements  of  accounts  from  nonexempt 
subscription  digital  transmission 
services  which  make  digital 
transmissions  of  sound  recordings 
under  a  statutory  license. 
DATES:  Effective  Date:  July  18,  2003. 

Applicability  Date:  The  regulations 
apply  to  the  license  period  which  began 
on  November  1,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Counsel,  or 
Tanya  M.  Sandros,  Senior  Attorney, 
Copyright  Arbitration  Royalty  Panel, 
P.O.  Box  70977,  Southwest  Station, 
Washington,  DC  20024.  Telephone: 
(202)  707-8380.  Telefax:  (202)  252- 
3423. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  106(6)  of  the  Copyright  Act, 
title  17  of  the  United  States  Code,  gives 
copyright  owners  of  sound  recordings 
an  exclusive  right  to  perform  their 
copyrighted  work  publicly  by  means  of 
a  digital  audio  transmission.  This  right 
is  limited  by  section  114(d),  which 


allows  certain  noninteractive  digital 
audio  services  to  transmit  soimd 
recordings  under  a  compulsory  license, 
provided  that  the  services  pay  a 
reasonable  royalty  fee  and  comply  with 
the  terms  of  the  statutory  license. 
Among  the  categories  of  services  that 
may  use  the  section  114  license  are 
preexisting  subscription  services '  of 
which  there  are  only  three:  Digital  Cable 
Radio  Associates,  now  known  as  Music 
Choice;  DMX  Music,  Lie.  ("DMX");  and 
Muzak,  L.P.  ("Muzak"). 

In  1998,  the  Librarian  of  Congress 
adopted  final  rates  and  terms  applicable 
to  the  preexisting  services  after  a 
hearing  before  a  cop5Tight  arbitration 
royalty  panel  ("CARP").  See  63  FR 
25394  (May  8, 1998).  In  that  proceeding, 
the  parties  proposed  a  term  which  gave 
the  RIAA  the  responsibility  for 
collecting  and  distributing  the  royalty 
fees  to  all  copjnright  owners.  Id.  at 
25397.  The  Librarian  adopted  this  term, 
then  crafted  additional  regulations  that 
afforded  copyright  owners  a  means  to 
verify  the  accuracy  of  the  royalty 
pajmients  made  by  the  RIAA  collective,^ 
established  the  value  of  each 
performance,  specified  the  nature  of  the 
costs  that  RIAA  may  deduct  from  the 
royalty  fees  prior  to  distribution,  and  set 
forth  a  procediure  for  handling  royalty 
fees  in  the  case  where  the  collective  is 
unable  to  identify  or  locate  a  copyright 
owner  who  is  entitled  to  receive 
royalties  collected  imder  the  statutory 
license. 

RIAA  appealed  both  the  rate  and  the 
additional  terms  announced  in  the 
Librarian's  determination  and  final 
order.  See,  Recording  Industry  Ass'n  v. 
Librarian  of  Congress,  176  F.3d  528 
(D.C.  Cir.  1999).  The  United  States  Court 
of  Appeeds  for  the  District  of  Columbia 
Circuit  upheld  the  rate  and  found  that 
the  Librarian  had  the  authority  to 
impose  additional  terms  on  copyright 
owners  or  their  agents.  However,  it 
remanded  for  further  consideration 
certain  terms  imposed  on  RIAA  under 
37  CFR  260.2(d),  260  J(d),  260.6(b),  and 


•  A  "preexisting  subscription  service"  is  defined 
as: 

a  service  that  performs  sound  recordings  by 
means  of  noninteractive  audio-only  subscription 
digital  audio  transmissions,  which  was  in  existence 
and  was  making  such  transmissions  to  the  public    ' 
for  a  fee  on  or  before  July  31,  1998,  and  may  include 
a  number  of  limited  number  of  sample  channels 
representative  of  the  subscription  service  that  are 
made  available  on  a  nonsubscription  basis  in  order 
to  promote  fh^  subscription  service. 

17U.S.C.  114(j)(ll). 

2  In  November  2000,  RIAA  formed 
"SoundExchange,"  an  unincorporated  division  of 
RIAA,  to  administer  statutor>'  licenses,  including  its 
responsibilities  under  the  Librarian's  May  8  Order. 
See.  Revised  RIAA  petition  to  Establish  Terms 
Governing  SoundExchange  at  1  n.l  (March  12. 
2003). 


260.7,  because  the  CARP  had  not 
considered  these  issues,  leaving  the 
record  devoid  of  any  evidence  upon 
which  to  fashion  any  terms  concerning 
the  collection  and  distribution  of  the 
royalty  fees.  Id.  at  536. 

hi  2001,  RL\A  petitioned  the 
Copjnright  Office  to  adopt  new  terms 
that  would  govern  the  RIAA  collective. 
These  terms  were  to  be  adopted 
pursuant  to  §  251.63(b)  which  allows 
the  Librarian  of  Congress  to  adopt 
proposed  terms  that  are  the  result  of 
settlement  negotiations,  provided  that 
no  person  with  a  substantial  interest 
and  an  intent  to  participate  in  a  CARP 
proceeding  files  an  objection. 

Accordingly,  the  Copyright  Office 
published  the  proposed  terms  in  the 
Federal  Register  and  requested  public 
comment.  66  FR  38226  (July  23,  2001). 
In  response  to  this  notice,  the  American 
Federation  of  Musicians  ("AFM")  and 
the  American  Federation  of  Television 
and  Radio  Artists  ("AFTRA")  filed  a 
Notice  of  Intent  to  Participate  and 
objections  to  certain  of  the  proposed 
terms.  Shortly  thereafter,  RIAA  began 
discussions  with  AFTRA  and  AFM 
regarding  their  objections,  and  the 
matter  was  held  in  abeyance,  pending 
the  outcome  of  those  discussions. 

In  the  meantime.  Congress  passed  the 
Small  Webcaster  Settlement  Act  of  2002 
( "SWSA"),  Public  Law  107-321,  116 
Stat.  2780,  which,  among  other  things, 
amended  17  U.S.C.  114(g)  in  two 
important  ways  that  bear  directly  on 
two  key  issues  raised  in  this  proceeding. 
Firet,  the  SWSA  provides  for  direct 
payment  to  featured  recording  artists 
and  to  the  administrators  of  the  escrow 
accounts  provided  for  in  17  U.S.C. 
114(g)(2)(B)&(C).  Second,  the  act  allows 
a  designated  agent,  prior  to  the 
distribution  of  the  royalty  receipts,  to 
deduct  reasonable  costs  incurred  by  that 
agent  in  the  administration  of  those 
receipts,  including,  but  not  limited  to, 
costs  associated  with  the  collection  and 
distribution  of  the  royalty  fees  and  the 
costs  incurred  in  participating  in 
negotiations  or  arbitration  proceedings 
under  sections  112  and  114. 

Because  of  these  changes  in  the  law, 
RIAA  revised  its  proposed  amendments 
to  37  CFR  part  260  to  conform  the  terms 
in  question  to  the  new  law  and,  in  doing 
so,  it  addressed  ihe  concerns  of  AFM 
and  AFTRA.  However,  the  proposed 
rules  could  not  be  adopted  until  all 
interested  parties  had  an  opportunity  to 
comment.  Therefore,  pursuant  to 
§  251.63(b)  of  the  CARP  rules,  the 
Library  published  in  the  Federal 
Register  the  proposed  terms  and  sought 
comment  from  any  party  with  a 
substantial  interest  in  this  proceeding. 
68  FR  19482  (April  21,  2003). 
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Having  received  no  objections  to  the 
recently  proposed  terms,  the  Librarian  is 
adopting  the  proposed  amendments  as 
final  regulations.  The  proposed  terms 
shall -govern  SoundExchange,  the 
collecting  rights  entity  that  was  formed 
from  the  designated  RIAA  cojlective,  in 
its  capacity  as  the  sole  agent  designated 
to  receive  royalty  payments  from  the 
three  subscription  services  that  were 
parties  to  this  proceeding.  Terms 
governing  the  administrative  functions 
of  any  future  collective  or  the 
designation  of  alternative  agents  shall  be 
decided  in  future  rate  adjustment 
proceedings  either  through  negotiations 
or  after  a  hearing  before  a  CARP  based 
upon  a  fully  developed  written  record. 
See,  e.g.,  67  FR  45239  (July  8.  2002). 

List  of  Subjects  in  37  CFR  Part  260 

Copyright,  Digital  audio 
transmissions.  Performance  right,  Sound 
recordings. 

Final  Regulation 

■  For  the  foregoing  reasons,  the  Library 
amends  part  260  of  37  CFR  as  follows: 

PART  260— USE  OF  SOUND 
RECORDINGS  IN  A  DIGITAL 
PERFORMANCE 

■  1.  The  authority  citation  for  part  260 
continues  to  read  as  follows: 

Authority:  17  U.S.C.  114.  801(b](l]. 

§260.2    [Amended] 

■  2.  In  §  260.2,  remove  paragraph  (d). 

■  3.  Section  260.3  is  amended  by 
revising  paragraphs  (c),  (d),  and  (e)  to 
read  as  follows: 

§  260.3    Terms  for  making  payments  of 
royalty  fees. 

***** 

(c)  The  agent  designated  to  receive  the 
royalty  payments  and  the  statements  of 
account  shall  have  the  responsibility  of 
making  further  distribution  of  these 
payments  to  those  parties  entitled  to 
receive  such  payments  according  to  the 
provisions  set  forth  at  17  U.S.C. 
114(g)(2);  Provided  that  the  designated 
agent  shall  only  be  responsible  for 
making  distributions  to  those  parties 
who  provide  the  designated  agent  with 
such  information  as  is  necessary  to 
identify  and  pay  the  correct  recipient  for 
such  payments.  The  agent  shall 
distribute  royalty  payments  on  a 
reasonable  basis  that  values  all 
performances  by  a  Licensee  equally 
based  upon  the  information  provided  by 
the  Licensee  pursuant  to  the  regulations 
governing  records  of  use  of 
performances  by  Licensees;  Provided, 
however,  that  parties  who  have 
designated  the  agent  may  agree  to 


allocate  their  shares  of  the  royalty 
payments  made  by  any  Licensee  among 
themselves  on  an  alternative  basis. 
Parties  entitled  to  receive  payments 
under  17  U.S.C.  114(g)(2)  may  agree 
with  the  designated  agent  upon 
payment  protocols  to  be  used  by  the 
designated  agent  that  provide  for 
alternative  arrangements  for  the 
payment  of  royalties  consistent  with  the 
percentages  in  17  U.S.C.  114(g)(2). 

(d)  The  designated  agent  may  deduct 
frtim  the  payments  made  by  Licensees 
under  §  260.2,  prior  to  the  distribution 
of  such  payments  to  any  person  or 
entity  entitled  thereto,  all  incurred  costs 
permitted  to  be  deducted  under  1 7 
U.S.C.  114(g)(3);  Provided,  however, 
that  any  party  entitled  to  receive  royalty 
payments  according  to  17  U.S.C. 
114(g)(2)  may  agree  to  permit  the 
designated  agent  to  deduct  any 
additional  costs. 

(e)  Commencing  June  1, 1998,  and 
until  such  time  as  a  new  designation  is 
made,  SoundExchange,  which  ctuxently 
is  an  unincorporated  division  of  the 
Recording  Industry  Association  of 
America,  hic,  shall  be  the  agent  that 
receives  royalty  payments  and 
statements  of  accoimt  under  this  part 
260  and  shall  continue  to  be  designated 
as  such  if  it  should  be  separately 
incorporated. 

■  4.  Section  260.6  is  revised  to  read  as 
follows: 

§260.6    Verification  of  royalty  payments. 

(a)  General.  This  section  prescribes 
general  rules  pertaining  to  the  method 
of  verification  of  the  payment  of  royalty 
fees  by  the  designated  agent  to 
interested  parties;  Provided,  however, 
that  the  designated  agent  and  any 
interested  person  may  agree  as  to  an 
alternative  method  of  verification. 

(b)  Frequency  of  verification. 
Interested  parties  may  conduct  a  single 
audit  of  the  designated  agent  during  any 
given  calendar  year  and  no  calendar 
year  shall  be  subject  to  audit  more  than 
once. 

(c)  Notice  of  intent  to  audit.  Interested 
parties  must  file  with  the  Copyright 
Office  a  notice  of  intent  to  audit  the 
designated  agent.  Such  notice  of  intent 
shall  also  be  served  at  the  same  time  on 
the  designated  agent  to  be  audited. 
Within  30  days  of  the  filing  of  the  notice 
of  intent,  the  Copyright  Office  shall 
publish  in  the  Federal  Register  a  notice 
announcing  such  filing. 

(d)  Retention  of  records.  The 
interested  party  requesting  the 
verification  procedure  shall  retain  the 
report  of  the  verification  for  a  period  of 
three  years. 

(e)  Acceptable  verification  procedure. 
An  audit,  including  underlying 


paperwork,  which  was  performed  in  the 
ordinary  course  of  business  according  to 
generally  accepted  auditing  standards 
by  an  independent  auditor,  shall  serve 
as  an  acceptable  verificiation  procedure 
for  all  interested  parties. 

(f)  Costs  of  the  verification  procedure. 
The  interested  parties  requesting  the 
verification  procedure  shall  pay  for  the 
cost  of  the  verification  procedure, 
unless  an  independent  auditor 
concludes  that  there  was  an 
underpayment  of  five  (5)  percent  or 
more,  in  which  case,  the  designated 
agent  shall  bear  the  costs  of  the 
verification  procedure. 

(g)  Interested  parties.  For  piuposes  of 
this  section,  interested  parties  are  those 
individuals  or  entities  who  are  entitled 
to  receive  royalty  payments  pursuant  to 
17  U.S.C.  114(g)(2),  or  their  designated 
agents. 

§260.7    [Amwided] 
■  5.  Section  260.7  is  amended  by 
removing  the  word  "collecting"  after  the 
phrase  "If  the  designated';  by  removing 
the  word  "collecting"  each  place  it 
appears  and  adding  the  wocd 
"designated  "  in  its  place;  and  in  the  last 
sentence,  by  removing  the  word  "fees" 
and  adding  the  word  "payments"  in  its 
place. 

Dated:  May  27,  2003.  ' 
Maryi>eth  Peters, 
Register  of  Copyrigftts. 
Approved  by: 
James  H.  Billington, 
The  Librarian  of  Congress.  » 

[FR  Doc.  03-15384  Filed  6-17-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[IMO  1 80-1 1 80a;  FRL-751 3-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

1. 

SUMMARY:  EPA  is  announcing  it  is 
approving  a  revision  to  the  Missouri 
State  Implementation  Plan  (SIP)  which 
pertains  to  the  rescission  of  two  rules 
which  control  the  emissions  of 
Perchloroethylene  Dry  Cleaning 
Installations  in  the  Kansas  City  and  St. 
Louis  areas.  This  revision  will  rescind 
two  rules  that  have  been  superseded  by 
the  statewide  Maximum  Achievable 
Control  Technology  rule.  There  is  no 


relaxation  of  controls  by  rescinding 
these  rules.  Approval  of  this  revision 
will  eliminate  redundancy  and 
conflicting  requirements. 
DATES:  This  direct  final  rule  will  be 
effective  August  18,  2003,  unless  EPA 
receives  adverse  comments  by  July  18, 
2003.  If  adverse  comments  are  received, 
EPA  will  publish  a  timely  withdrawal  of 
the  direct  final  rule  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  take  effect. 

ADDRESSES:  Comments  may  be  mailed  to 
Amy  Algoe-Eakin,  Envirorimental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  901  North  5th 
Street,  Kansas  City,  Kansas  66101,  or  E- 
mail  her  at  algoe-eakin.amy@epa.gov. 
Copies  of  documents  relative  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  above-listed  Region  7- 
location.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
office  at  least  24  hours  in  advance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Algoe-Eakin  at  (913)  551-7942. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  whenever 
"we,"  "us,"  or  "our"  is  used,  we  mean 
EPA.  This  section  provides  additional 
information  by  addressing  the  following 
questions: 

What  is  a  SIP? 

What  is  the  Federal  approval  process  for  a 

SIP? 

What  does  Federal  approval  of  a  state 

regulation  mean  to  me? 

What  is  being  addressed  in  this  document? 

Have  the  requirements  for  approval  of  a  SIP 

revision  been  met? 

What  action  is  EPA  taking? 

What  Is  a  SIP? 

Section  110  of  the  Clean  Air  Act  , 
(CAA)  requires  states  to  develop  air 
pollution  regulations  and  control 
strategies  to  ensure  that  state  air  quality 
meets  the  national  ambient  air  quality 
standards  established  by  EPA.  These 
ambient  standards  are  established  under 
section  109  of  the  CAA,  and  they 
currently  address  six  criteria  pollutants. 
These  pollutants  are:  carbon  monoxide, 
nitrogen  dioxide,  ozone,  lead, 
particulate  matter,  and  sulfur  dioxide. 

Each  state  must  submit  these 
regulations  and  control  strategies  to  us 
for  approval  and  incorporation  into  the 
Federally-enforceable  SIP. 

Each  Federally-approved  SIP  protects 
air  quality  primarily  by  addressing  air 
pollution  at  its  point  of  origin.  These 
SIPs  can  be  extensive,  containing  state 
regulations  or  other  enforceable 
dociunents  and  supporting  information 
such  as  emission  inventories. 


monitoring  networks,  and  modeling 
demonstrations. 

What  Is  the  Federal  Approval  Process 
for  a  SIP? 

In  order  for  state  regulations  to  be 
incorporated  into  the  Federally- 
enforceable  SIP,  states  must  formally 
adopt  the  regulations  and  control 
strategies  consistent  with  state  and 
Federal  requirements.  This  process 
generally  includes  a  public  notice, 
public  hearing,  public  comment  period, 
and  a  formal  adoption  by  a  state- 
authorized  rulemaking  body. 

Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state 
submits  it  to  us  for  inclusion  into  the 
SIP.  We  must  provide  public  notice  and 
seek  additional  public  comment 
■  regarding  the  proposed  Federal  action 
on  the  state  submission.  If  adverse 
comments  are  received,  they  must  be 
addressed  prior  to  any  final  Federal 
action  by  us. 

All  state  regulations  and  supporting 
information  approved  by  EPA  under 
section  110  of  the  CAA  are  incorporated 
into  the  Federally-approved  SIP. 
Records  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  at  Title  40,  Part  52, 
entitled  "Approval  and  Promulgation  of 
Implementation  Plans."  The  actual  state 
regulations  which  are  approved  are  not 
reproduced  in  their  entirety  in  the  CFR 
outright  but  are  "incorporated  by 
reference,"  which  means  that  we  have 
approved  a  given  state  regulation  with    - 
a  specific  effective  date. 

What  Doef:  Federal  Approval  of  a  State 
Regulation  Mean  to  Me? 

Enforcement  of  the  state  regulation 
before  and  after  it  is  incorporated  into 
the  Federally-approved  SIP  is  primarily 
a  state  responsibility.  However,  after  the 
regulation  is  Federally  approved,  we  are 
authorized  to  take  enforcement  action 
against  violators.  Citizens  are  also 
offered  legal  recourse  to  address 
violations  as  described  in  section  304  of 
the  CAA. 

What  Is  Being  Addressed  in  This 
Document? 


Missouri  rule  10  CSR  10-2.280  and 
Missouri  rule  10  CSR  10-5.320  relate  to 
the  control  of  emissions  from 
Perchloroethylene  Dry  Cleaning 
Installations  for  the  Kansas  City  and  St. 
Louis  areas,  respectively.  These  rules 
had  been  approved  by  EPA  as 
representing  Reasonably  Available 
Control  Technology  (RACT)  in  the 
Kansas  City  and  St.  Louis  areas. 

This  revision  to  Missouri's  SIP  will 
rescind  rules  10  CSR  10-2.280  and  10 
CSR  10-5.320,  which  have  been 


superseded  by  the  state-adopted 
Maximum  Achievable  Control 
Technology  (MACT)  rule  10  CSR  10- 
6.075.  The  latter  rule  incorporates  by 
reference  the  EPA  rule,  40  CFR  part  63, 
subpart  M.  As  such,  prior  to  this  action, 
there  were  three  Federally  enforceable 
regulations  for  the  Perchloroethylene 
Dry  Cleaning  Installations. 

An  EPA  review  concluded  that  the 
rescission  of  these  two  Missouri  rules 
does  not  result  in  any  increase  in 
emissions.  There  is  no  relaxation  of 
controls  by  rescinding  rules  10  CSR  10- 
2.280  and  10  CSR  10-5.320.  Sources 
subject  to  the  rule  must  still  meet  a 
control  technology  at  least  as  stringent 
as  RACT.  Therefore,  there  are  no 
adverse  impacts  on  the  ability  of  the 
Kansas  City  and  St.  Louis  areas  to 
maintain  the  1-hour  ozone  standard. 
The  controls  on  subject  dry  cleaning 
installations  will  remain  enforceable  by 
the  state  under  10  CSR  10-6.075,  and  by 
EPA,  under  40  CFR  part  63,  subpart  M. 
Approval  of  this  revision  will  eliminate 
redundancy  and  conflicting 
requirements. 

The  state  submittal  has  met  the  public 
notice  requirements  for  SIP  submissions 
in  accordance  with  40  CFR  51.102.  The 
submittal  also  satisfied  the 
completeness  criteria  of  40  CFR  part  51, 
appendix  V.  In  addition,  as  explained 
above  and  in  more  detail  in  the 
technical  support  docimient  which  is 
part  of  this  document,  the  revision 
meets  the  substantive  SIP  requirements 
of  the  CAA,  including  section  110  and 
implementing  regulations. 

What  Action  Is  EPA  Taking? 

We  are  approving  the  revision  to 
rescind  Missouri  rule  10  CSRS  10- 
2.280,  Control  of  Emissions  from 
Perchloroethylene  Dry  Cleaning 
Installations  and  Missouri  rule  10  CSR 
10-5.320,  Control  of  Emissions  from 
Perchloroethylene  Dry  Cleaning 
Installations  from  the  Missouri  SIP. 

We  are  processing  this  action  as  a 
final  action  because  the  revisions  make 
routine  changes  to  the  existing  rules 
which  are  noncontroversial.  Therefore, 
we  do  not  anticipate  any  adverse 
comments.  Please  note  that  if  EPA 
receives  adverse  comment  on  part  of 
this  rule  and  if  that  part  can  be  severed 
from  the  remainder  of  the  rule,  EPA  may 
adopt  as  final  those  parts  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

Statutory  and  Executive  Order  Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
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this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10. 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045.  "Protection  of 
Children  fit)m  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23.  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failiue  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 


Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August^lS,  2003.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide,  Particulate  matter.  Ozone, 
Reporting  and  recordkeeping 
requirements,  Sulfur  dioxide.  Volatile 
organic  compounds. 

Dated:  June  8.  2003. 
lames  B.  Gulliford, 
Regional  Administrator,  Region  7. 

■  Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

■  1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  e(  seq. 

Subpart  AA — Missouri 

■  2.  Section  52.1320  is  amended  by: 

■  a.  Revising  paragraph  (b)(3);  and 


■  b.  In  the  table  to  paragraph  (c)  by 
removing  the  entries  under  Chapter  2  for 
10-2.280  and  under  Chapter  5  for  10- 
5.320. 
The  revision  reads  as  follows: 

§52.1320    Identification  of  plan. 

***** 

(b)*  *  * 

(3)  Copies  of  the  materials 
incorporated  by  reference  may  be 
inspected  at  the  Environmental 
Protection  Agency,  Region  VII,  Air 
Plaiuiing  and  Development  Branch,  901 
North  5th  Street,  Kansas  City,  Kansas 
66101;  the  Office  of  Federal  Register, 
800  North  Capitol  Street,  NW.,  Suite 
700,  Washington,  DC;  or  at  the  EPA  Air 
and  Radiation  Docket  and  Information 
Center,  Room  B-108, 1301  Constitution 
Avenue,  NW.  (Mail  Code  6102T), 
Washington.  DC  20460. 

*****  ^ 

(FR  Doc.  03-15251  Filed  6-17-03;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2003-0155;  FRL-730a-8] 

Glyphosate;  Pesticide  Tolerance 

AGEr4CY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
tolerance  for  residues  of  glyphosate  in 
or  on  com,  field,  forage  at  6.0  parts  per 
million  (ppm)  and  reduces  the  tolerance 
on  grain,  aspirated  fractions  fi'om  200 
ppm  to  100  ppm.  Monsanto  Company 
requested  this  tolerance  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 

DATES:  This  regulation  is  effective  June 
18,  2003.  Objections  and  requests  for 
hearings,  identified  by  docket  ID 
number  OPP-2003-0155,  must  be 
received  on  or  before  August  18,  2003. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VI.  of 
the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Tompkins.  Registration  Division 
(7505C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-5697;  e-mail  address: 
.  Tompkins.Jim@epa.gov. 


SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufactiuer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAIC  111) 

•  Animal  production  (NAIC  112) 

•  Food  manufacturing  (NAIC  311) 

•  Pesticide  manufactiuing  (NAIC 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  To  determine  whether 
you  or  your  business  may  be  affected  by 
this  action,  you  should  carefully 
examine  the  applicability  provisions  in 
Unit  n.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0155,  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  conunents  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  ft-om  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
fi«quently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 


www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl 80_00.html,  a 
beta  site  currently  under  development. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA.'s 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  pi;blic  docket,  and  to 
access  those  dociunents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  April  17, 
2002  (67  FR  18894)  (FRL-6830-5),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a,  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA)  (Public  Uw  104- 
170),  announcing  the  filing  of  a  number 
of  pesticide  petitions  by  Monsanto,  600 
13th  St.,  NW.,  Suite  660,  Washington, 
DC  20005.  The  notice  included  a 
summary  of  the  petition  prepared  by  ~ 
Monsanto,  the  registrant.  Comments 
received  in  the  public  docket  writh 
respect  to  the  Notice  of  Filing  were 
addressed  in  the  final  rule  publication 
in  the  Federal  Register  of  September  27, 
2002  (67  FR  60934)  (FRL-7200-2),  and 
will  not  be  presented  again  here  in  this 
final  rule. 

The  petitions  requested  that  40  CFR 
180.364  be  amended  by  establishing  a 
tolerance  for  residues  of  the  herbicide 
glyphosate  in  or  on  com,  field,  forage  at 
6  ppm;  by  reducing  the  tolerance  on 
aspirated  grain  fractions  from  200  ppm 
to  100  ppm.  In  addition,  the  Agency  is 
taking  this  opportunity  to  change  the 
commodity  definition  from  aspirated 
grain  fractions  to  grain,  aspirated 
fractions;  deleting  the  existing  tolerance 
for  soybean,  aspirated  grain  fractions  at 
50.0  ppm  since  these  soybean  fractions 
are  included  in  the  "grain,  aspirated 
fractions"  tolerance  described  above; 
and  by  deleting  the  existing  tolerance 
for  animal,  feeds,  nongrass  group, 
except  alfalfa  at  200  ppm,  which  is  now 
included  in  the  established  tolerance  for 
animal  feed,  nongrass,  group  at  400 
ppm. 

Section  408(b)(2){A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical   ■ 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  of  the  FFDCA 


defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  wrill 
result  from  aggregate  exposure  to  the 
pesticide  chemiced  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue.  .  .  ." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  frx>m  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  of  the 
FFT)CA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances 
(62  FR  62961,  November  26,  1997) 
(FRL-5  754-7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA.  for  a  tolerance  for  residues  of 
glyphosate  on  grain,  aspirated  fractions 
at  100  ppm  and  com,  field,  forage  at  6.0 
ppm.  EPA's  assessment  of  exposures 
and  risks  associated  with  establishing 
glyphosate  tolerances  for  a  number  of 
feed  commodities  was  performed 
previously  and  was  presented  in  detail 
in  the  final  riileon  Glyphosate  Pesticide 
Tolerances  (67  FR  60934.  September  27, 
2002)  (FRL-7200-2).  Given  that  higher 
tolerances  for  glyphosate  are  currently 
established  for  other  significant  animal 
feed  conunodities,  the  dietcuy  burden 
for  cattle,  poultry,  and  hogs  will  be 
unaffected  by  a  glyphosate  tolereuice  for 
aspirated  grain  fractions  at  100  ppm  and 
com,  field,  forage  at  6.0  ppm.  EPA 
estimates  a  worst-case  dietary  burden  * 
for  livestock  animals  by  assuming  an 
animal  consumes  dietary  feeds  bearing 
the  highest  permitted  residues.  In  the 
case  of  glyphosate.  the  dietary  feed 
bearing  the  highest  permitted  residue  is 
alfalfa  hay  as  the  roughage  component 
of  the  diet  with  a  tolerance  of  400  ppm 
whereas  only  6  ppm  of  glyphosate  is 
permitted  in  com  forage  and  100  ppm 
in  grain,  aspirated  fractions. 
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Accordingly  EPA's  previous  assessment 
of  exposures  and  risks  will  not  change. 
Based  on  these  prior  risk  assessments, 
EPA  concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to  the 
general  population,  and  to  infants  and 
children  from  aggregate  exposure  to 
glyphosate  residues. 

rv.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methods  are 
available  for  analysis  of  residues  of 
glyphosate  in  or  on  plant  and  livestock 
commodities.  These  methods  include 
gas  liquid  chromatography  (GLC) 
(Method  I  in  Pesticides  Analytical 
Manual  (PAM)  II;  the  limit  of  detection 
is  0.05  ppm)  and  high  performance 
liquid  chromatography  (HPLC)  with 
fluorometric  detection.  Use  of  the  GLC 
method  is  discouraged  due  to  the 
lengthiness  of  the  experimental 
procedure.  The  HPLC  procedure  has 
undergone  successful  Agency  validation 
and  was  recommended  for  inclusion  in 
PAM  II.  A  gas  chromatography  mass 
spectrometry  (GC/MS)  method  for 
glyphosate  in  crops  has  also  been 
validated  by  EPA's  Analytical 
Chemistry  Laboratory  (ACL).  Thus, 
adequate  analytical  methods  are 
available  for  residue  data  collection  and 
enforcement  of  the  tolerances  of 
glyphosate  in/on  aspirated  grain, 
aspirated  fractions  and  com,  field, 
forage.  The  method  may  be  requested 
from:  Chief,  Analytical  Chemistry 
Branch,  Environmental  Science  Center, 
701  Mapes  Rd.,  Ft.  Meade,  MD  20755- 
5350;  telephone  number:  (410)  305- 
2905;  e-mail  address: 
residuemethods@epa.gov. 

B.  International  Residue  Limits 

Codex  and  Mexican  maximum 
residue  limits  (MRLs)  are  established  for 
residues  of  glyphosate  (glifosato)  per  se 
and  Canadian  MRLs  are  established  for 
combined  residues  of  glyphosate  and 
AMPA  in  a  variety  of  raw  agricultural, 
processed,  and  animal  commodities. 
Currently  a  relevant  Codex  MRL  for 
maize  forage  is  established  at  1.0  ppm. 
No  Canadian  MRL  is  established  for 
aspirated  grain  fractions  or  com  forage. 
The  U.S.  tolerance  com,  field,  forage  at 
6.0  ppm,  cannot  be  harmonized  with  the 
Codex  MRL  for  maize,  forage  at  1  ppm 
because  the  U.S.  tolerance  is  based  on 
higher  application  rates  than  those  used 
in  the  residue  studies  previously 
considered  by  Codex. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  glyphosate,  in  or  on 


grain,  aspirated  fractions  at  100  ppm 
and  corn,  field,  forage  at  6.0  ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regidation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  imtil  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  of  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2003-0155  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  August  18,  2003. 

1.  Filing  the.request.  Yoxu  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
'  by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C). 
Environmental  Protection  Agency,  1200 


Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04,  Crystal  Mall  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave. ,  NW. ,  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2003-0155,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
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hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  vnll  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  reserve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  accoiuit 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  fit)m  review  luider  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  mle  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  imder 
Tide  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  Febmary  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 


consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
imder  section  408(d)  of  the  FFDCA, 
such  as  the  tolerance  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entiUed 
Federalism[64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensiue  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regidatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  mle 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  oT  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  nde 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 


responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  govenmients,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
ITius,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vm.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  mle  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior' to  publication  of  this  final 
mle  in  the  Federal  Register.  This  final 
nde  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Envirorunental  protection. 
Administrative  practice  and  procedvue, 
Agricultiual  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  June  2,  2003. 
Debra  Edwards, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

m  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180-{AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

■  2.  Section  180.364  is  amended  by 
removing  the  entire  entries  for  "Animal 
feed,  nongrass,  group,  except  alfalfa," 
"Aspirated  grain  fractions,"  and 
"Soybean,  aspirated  grain  fractions"  and 
by  alphabetically  adding  the  following 
commodities  to  the  table  in  paragraph  (a) 
to  read  as  follows. 

§  1 80.364    Glyphosate;  tolerances  for 
residues. 

(a)  *     *     * 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

IOPP-2003-0113;  FRL-7301-11 

Bacillus  Pumllus  Strain  QST2808; 
Temporary  Exemption  From  the 
Requirement  of  a  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
temporary  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  the  Bacillus  pumilus  strain  QST2808 
in  or  on  all  agricultural  commodities 
when  applied/used  in  accordance  with 
label  directions.  AgraQuest,  Inc. 
submitted  a  petition  to  EPA  imder  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 
requesting  the  temporary  tolerance 
exemption.  This  regulation  eliminates 
the  need  to  establish  a  maximimi 
permissible  level  for  residues  of  Bacillus 
pumilus  strain  QST2808.  The  temporary 
tolerance  exemption  will  expire  on  June 
30,  2006. 

DATES:  This  regulation  is  eff^ective  June 
18,  2003.  Objections  and  requests  for 
hearings,  identified  by  docket  ID 
number  OPP-2003-0113,  must  be 
received  by  EPA  on  or  before  August  18, 
2003. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail  or  through  hand  delivery/courier. 
Follow  the  detailed  instructions  as 
provided  in  Unit  VIII.  of  the 
SUPPt^MENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susanne  Cerrelli,  Biopesticides  and 
Pollution  Prevention  Division  (751 IC), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-8077  ;  e-mail  address: 
ceiTelli.susanne®epa.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufecturer  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production/ Agriculture 
(NAICSlll) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  To  determine  whether 
you  or  your  business  may  be  affected  by 
this  action,  you  should  carefully 
examine  the  applicability  provisions.  If 
you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
imder  docket  identification  (ID)  number 
OPP-2003-0113.  The  official  public 
docket  consists  of  the  dociunents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is. 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 


holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequenUy  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtmlOO/Title _40/40cfrl80   00. html, 
a  beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  nimiber. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  May  3,  2001 
(66  FR  22225)  (FRL-6773-9),  EPA 
issued  a  notice  pursuant  to  section  408 
of  die  FFDCA,  21  U.S.C.  346a,  as 
amended  by  FQPA  (Public  Law  104- 
1 70),  announcing  the  filing  of  a 
pesticide  tolerance  petition  (PP 
1G6240),  submitted  by  AgraQuest,  Inc., 
1530  Drew  Avenue,  Davis,  CA  95616. 
This  notice  included  a  summary  of  the 
petition  prepared  by  the  petitioner 
AgraQuest,  Inc.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing. 

The  petition  requested  that  40  CFR 
part  180  be  amended  by  establishing  a 
temporary  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  Bacillus  pumilus  strain  QST2608. 
Section  408(c)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  an  exemption 
from  the  requirement  for  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 


determines  that  the  exemption  is  "safe." 
Section  408(c)(2)(A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  die  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  tO  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue. . . ." 
Additionally,  section  408(b)(2)(D)  of  the 
FFDCA  requires  that  the  Agency 
consider  "available  information 
concerning  the  cumulative  effects  of  a 
particular  pesticide's  residues"  and 
"other  substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides.  Second,  EPA  examines 
exposure  to  the  pesticide  through  food, 
drinking  water,  and  through  other 
exposures  that  occur  as  a  result  of 
pesticide  use  in  residential  settings. 

in.  Toxicological  Profile 

Consistent  with  section  408(b)(2)(D) 
of  tiie  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  considered  its  validity, 
completeness  and  reliability  and  the 
relationship  of  this^  information  to 
human  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children. 

Bacillus  pumilus  is  a  ubiquitous  and 
naturally  occurring  bacteria  found  in 
soil.  The  results  of  the  acute  toxicology 
and  pathogenicity  studies  required  of 
the  petitioner  under  section  408(d)(2)(A) 
of  the  FFDCA  in  support  of  its  petition 
for  a  temporary  exemption  from  the 
requirement  of  a  tolerance  for  Bacillus 
pumilus  strain  QST2808  indicate 
negligible  to  no  mammalian  toxicity.  In 
addition,  no  pathogenicity  was  observed 
in  any  of  the  tests  conducted  with  the 
Bacillus  pumilus  strain  QST2808 
Technical  product 

The  toxicology  and  pathogenicity  data 
generated  by  AgraQuest,  Inc  in  support 
of  this  temporary  exemption  from  the 


requirement  of  a  tolerance  are 
summarized  below. 

1.  Acute  oral  toxicity  and 
pathogenicity  rate  (OPPTS  Harmonized 
Guideline  885.3050;  Master  Record 
Identification  Number  (MRID)  451366- 
04).  Fifteen  male  and  fifteen  female  rats 
each  were  administered  4.1  x  10*  cfu  of 
Bacillus  pumilus  strain  QST2808 
Technical  and  observed  for  14  days. 
Based  on  the  data.  Bacillus  pumilus 
strain  QST2808  does  not  appear  to  be 
toxic,  infective,  and/ or  pathogenic  in 
rats,  when  dosed  at  4.1  x  10*  cfu/ 
animal.  Classification:  Acceptable; 
Toxicity  Category  IV.  (C.  Etsitty's 
Memorandum  to  John  L.  Kough,  dated 
1/7/02  (hereinafter  referred  to  as  "BPPD 
Review  - 1/7/02")). 

2.  Acute  dermal  toxicity  (OPPTS 
Harmonized  Guideline  885.3100;  MRID 
451366-05).  Five  male  and  five  female 
rabbits  were  dermally  treated  with  2g/kg 
body  weight  Bacillus  pumilus  strain 
QST2808  Technical  for  24  hours  and 
observed  for  the  following  14  days.  The 
acute  lethal  dose  (LDjo)  is  greater  than 
2,000  mg/kg.  Classification:  Acceptable; 
Toxicity  Category  III.  (BPPD  Review  -  1/ 
7/02). 

3.  Primary  eye  irritation  (OPPTS 
Harmonized  Guideline  870.2400;  MRID 
452679-01).  Three  male  rabbits  each 
were  administered  0.1  mL  of  QST2808 
Technical  in  the  everted  lower  lid  of 
one  eye  and  then  observed  for  72  hours. 
Based  on  the  data,  QST2808  Technical 
showed  minimal  effects  to  the  eye. 
Classification:  Acceptable;  Toxicity 
Category  IV.  (BPPD  Review  - 1/7/02). 

4.  Acute  injection  toxicity/ 
pathogenicity  (OPPTS  Harmonized 
Guideline  885.3200;  MRID  451366-07). 
Eighteen  male  and  eighteen  female  rats 
each  were  dosed  at  1.6  x  10**  cfu  Bacillus 
pumilus  strain  QST2808  Technical 
intravenously  and  monitored  over  a 
period  of  28  days.  A  gross  necropsy  was 
performed  ou  ail  rats.  Based  on  the  data, 
the  test  organism  was  not  toxic, 
infective,  or  pathogenic  to  rats. 
Classification:  Acceptable.  (BPPD 
Review  - 1/7/02). 

5.  Acute  pulmonary  toxicity/ 
pathogenicity  (OPPTS  Harmonized 
Guideline  885.3150;  MRID  451366-06). 
Eighteen  male  and  eighteen  female  rats 
each  were  administered  1.6  x  10»  cfu 
Bacillus  pumilus  strain  QST2808 
Technical  by  a  single  intratracheal 
dosage  and  monitored  over  a  period  of 
35  days  for  clinical  signs  of  toxicity. 
Necropsy  studies  showed  no  significant 
signs  of  abnormalities  due  to  the  test 
organism.  Based  on  the  data.  Bacillus 
pumilus  strain  QST2808  was  not  toxic, 
infective,  and/or  pathogenic  to  rats 
when  dosed  at  1.6  x  10^  cfu/animal. 


Classification:  Acceptable.  (BPPD 
Review  -  1/7/02). 

6.  Acute  Inhalation  toxicity  (OPPTS 
Harmonized  Guideline  870.1300). 
Results  of  the  acute  pulmonary  toxicity/ 
pathogenicity  (MRID  451366-06) 
performed  with  Bacillus  pumilus  strain 
QST2808  Technical  indicate  that  it  is 
not  toxic,  infective,  and/or  pathogenic 
to  rats  when  dosed  at  1.6  x  10"  cfu/ 
animal.  For  the  purposes  of  this  specific 
action,  the  Agency  has  determined  that 
the  acute  pulmonary  toxicity/ 
pathogenicity  data  are  adequate  to 
support  and/or  fulfill  this  particular 
data  requirement. 

7.  Primary  dermal  irritation  (OPPTS 
Harmonized  Guideline  870.2500;  MRID 
452679-02).  Each  of  three  male  adult 
rabbits  were  treated  dermally  with  0.5 
mL  QST2808  Technical  for  4  hours  and 
observed  for  the  following  72  hours. 
Based  on  the  data,  no  abnormal  glinical 
signs  were  noted.  Approximately  60 
minutes  after  patch  removal,  very  slight 
erythema  was  noted  on  one  of  the  three 
rabbits  with  resolution  by  24  hours. 
When  dosed  with  QST2808  Technical  at 
0.5  mL/animal,  QST2808  Technical  was 
essentially  non-irritating.^Classification : 
Acceptable;  Toxicity  Category  IV.  (BPPD 
Review  - 1/7/02). 

8.  Hypersensitivity  incidents  (OPPTS 
Harmonized  Guideline  885.3400).  The 
registrant  reported  (November  1.  2000) 
no  incidents  to  date. 

9.  Immune  response.  There  is  no 
information  to  suggest  that  Bacillus 
pumilus  strain  QST2808  has  an  effect  on 
the  immtine  system.  The  submitted 
toxicity/pathogenicity  studies  in  rodents 
indicated  that  following  several  routes 
of  exposure,  the  immune  system  is  still 
intact  and  able  to  process  and  clear  the 
active  ingredient  (MRID  451366-04; 
451366-06,  and  4S1366-07). 

Based  on  the  data  generated  in 
accordance  with  the  Tier  I  data 
requirements  set  forth  in  40  CFR 
§  158.740(c),  die  Tier  II  and  Tier  Ilfdata 
requirements  were  not  triggered  and, 
therefore,  not  required  in  connection 
with  this  action.  In  addition,  because 
the  Tier  II  and  Tier  III  data  requirements 
were  not  required,  the  residue  data 
requirements  set  forth  in  40  CFR 
§  158.740(b)  also  were  not  required. 

rv.  Aggregate  Exposures 

In  examining  aggregate  exposure, 
section  408  of  the  FFDCA  directs  EPA 
to  consider  available  information 
concerning  exposures  from  the  pesticide 
residue  in  food  and  all  other  non- 
occupational exposures,  including 
drinking  water  from  ground  water  or 
siuface  water  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
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buildings  (residential  and  other  indoor 
uses). 

A.  Dietary  Exposure 

Hiunans  and  animals  are  commonly 
exposed  to  Bacillus  pumilus,  a 
ubiquitous  microorganism  that  inhabits 
soil.  No  toxicological  endpoints  were 
identified  for  Bacillus  pumilus  strain 
QST2808.  The  low  toxicity  and  non- 
pathogenicity/infectivity  of  Bacillus 
pumilus  strain  QST2808  is 
demonstrated  by  the  data  summarized 
in  Unit  III  of  this  action. 

1.  Food.  While  the  proposed  use 
pattern  may  result  in  dietary  exposure 
with  possible  residues  in  or  on 
agricultiu-al  commodities,  negligible  to 
no  risk  is  expected  for  the  general 
population,  including  infants  and 
children,  or  animals  because  Bacillus 
pumilus  strain  QST2808  technical 
demonstrated  no  pathogenicity  or  oral 
toxicity  at  the  maximum  doses  tested,  as 
noted  above  in  (Unit  III). 

2.  Drinking  water  exposure.  Most 
importantly,  there  is  no  evidence  of 
adverse  effects  from  oral,  dermal,  or 
inhalation  exposure  to  this  microbial 
agent.  (See  "Unit  III.  Toxicological 
Profile"  above.)  In  addition,  the 
potential  for  transfer  of  Bacillus  pumilus 
strain  QST2808  to  surface  or  ground 
water  during  run-off  associated  with 
intended  use  applications  is  considered 
minimal  to  non-existent,  due  in  part  to 
its  percolation  through  and  resulting 
capture  in  soil.  Accordingly,  the  use  of 
this  microbial  pest  control  agent  on 
terrestrial  plants  is  not  anticipated  to 
negatively  impact  the  quality  of 
drinking  water. 

B.  Other  Non-Occupational  Exposure 

Based  on  the  proposed  use  patterns, 
the  potential  of  non-dietary  exposures  to 
Bacillus  pumilus  strain  QST2808 
pesticide  residues  for  the  general 
population,  including  infants  and 
children,  is  unlikely.  Accordingly,  the 
Agency  believes  that  the  potential 
aggregate  non-occupational  exposure, 
derived  from  dermal  and  inhalation 
exposure  through  the  application  of 
Bacillus  pumilus  strain  QST2808, 
should  fall  well  below  the  ciuxently 
tested  microbial  safety  levels. 

1 .  Dermal  exposure.  The  potential  for 
dermal  exposure  to  Bacillus  pumilus 
strain  QST2808  pesticide  residues  for 
the  general  population,  including 
infants  and  children,  is  unlikely  because 
potential  use  sites  are  agricultiu-al  and 
horticultural.  However,  since  Bacillus 
pumilus  strain  QST2808  is  a  naturally 
occurring  bacteria  in  soil,  there  is  a  great 
likelihood  of  prior  exposure  for  most,  if 
not  all  individuals.  Accordingly,  the 
increase  in  exposure  due  to  this 


proposed  product  would  be  negligible. 
Furthermore,  and  as  demonstrated  in 
Unit  in  of  this  action,  the  organism  is  of 
low  dermal  toxicity,  the  acute  lethal 
dose  (LDso)  is  greater  than  2,000  mg/kg, 
and  the  QST2808  Technical  was 
essentially  non-irritating  (Toxicity 
Category  IV).  Accordingly,  the  risks 
anticipated  for  this  route  of  exposure  are 
considered  minimal. 

2.  Inhalation  exposure.  The  potential 
for  inhalation  exposure  to  Bacillus 
pumilus  strain  QST2808  pesticide 
residues  for  the  general  population, 
including  infants  and  children  is 
unlikely  because  potential  use  sites  are 
agricultural  and  horticultural.  However, 
since  Bacillus  pumilus  is  a  natiual 
occurring  bacteria  in  soil,  there  is  a  great 
likelihood  of  prior  exposiue  for  most,  if 
not  all  individuals.  Accordingly,  the 
increase  in  exposure  due  to  this 
proposed  product  would  be  negligible. 
Furthermore,  and  as  demonstrated  in 
Unit  III  of  this  action,  the  acute 
pulmonary  toxicity/pathogenicity 
testing  performed  on  the  technical 
formulation  did  not  demonstrate 
pathogenicity  or  toxicity  of  Bacillus 
pumilus  strain  QST2808.  (See  Unit  III 
above.)  Accordingly,  the  risks 
anticipated  for  this  route  of  exposure  are 
considered  minimal. 

V.  Cumulative  Effects 

The  Agency  has  considered  the 
potential  for  cumulative  effects  of 
Bacillus  pumilus  strain  QST2808  and 
other  substances  in  relation  to  a 
common  mechanism  of  toxicity.  These 
considerations  include  the  possible 
cumulative  effects  of  such  residues  on 
infants  and  children.  Bacillus  pumilus 
strain  QST2808  is  practically  non-toxic 
to  mammals.  Because  no  mechanism  of 
pathogenicity  or  toxicity  in  mammals 
has  been  identified  for  this  organism 
(see  Unit  III  above),  no  cumulative 
effects  from  the  residues  of  this  product 
with  other  related  microbial  pesticides 
is  anticipated. 

VI.  Determination  of  Safety  for  U.S. 
Population,  Infants  and  Children 

There  is  a  reasonable  certainty  that  no 
harm  to  the  U.S.  population,  including 
infants  and  children,  will  result  from 
aggregate  exposure  to  residues  of 
Bacillus  pumilus  strain  QST2808  due  to 
its  use  as  a  microbial  pest  control  agent. 
This  includes  all  anticipated  dietary 
exposiues  and  all  other  exposiues  for 
which  there  is  reliable  information.  As 
discussed  previously.  Bacillus  pumilus 
strain  QST2808  is  not  pathogenic  or 
infective  and  is  practically  non-toxic  to 
mammals.  (See  Unit  III  above.) 
Accordingly,  exempting  Bacillus 
pumilus  strain  QST  2808  fitim  the 


requirement  of  a  tolerance  should  be 
considered  safe  and  pose  no  significant 
risk. 

FFDCA  section  408(b)(2)(C)  provides 
that  EPA  shall  apply  an  additional 
tenfold  margin  of  exposure  (safety)  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on  ' 
toxicity  and  exposure,  unless  EPA 
determines  that  a  different  margin  of 
exposure  (safety)  will  be  safe  for  infants 
and  children.  Margins  of  exposure 
(safety)  are  incorporated  into  EPA  risk 
assessments  either  direcdy  through  the 
use  of  a  margin  of  exposure  analysis  or 
by  using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  hiunans.  Due  to  the 
ubiquitous  nature  of  Bacillus  pumilus. 
residues  of  this  microbial  pesticide  in  or 
on  agricultinal  commodities  are  not 
expected  to  significantly  increase 
exposure  to  the  U.S.  population, 
including  infants  and  children.  Here, 
EPA  concludes  that  the  toxicity  and 
exposlue  data  are  sufficiently  complete 
to  adequately  address  the  potential  for 
additional  sensitivity  of  infants  and 
children  to  residues  of  Bacillus  pumilus 
strain  QST2808  and  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposine  to  Bacillus  pumilus 
strain  QST2808  residues. 

Vn.  Other  Considerations 

A.  Endocrine  Disruptors 

EPA  is  required  imder  section  408(p) 
of  the  FFDCA,  as  amended  by  FQPA,  to 
develop  a  screening  program  to 
determine  whether  certain  substances    - 
(including  all  pesticide  active  and  other 
ingredients)  "may  have  an  effect  in 
humans  that  is  similar  to  an  effect 
produced  by  a  natiually-occurring 
estrogen,  or  other  such  endocrine  effects 
as  the  Administrator  may  designate." 
Following  the  recommendations  of  its 
Endocrine  Disrupter  Screening  and 
Testing  Advisory  Committee  (EDSTAC), 
EPA  determined  that  there  is  no 
scientific  basis  for  including,  as  part  of 
the  screening  program,  the  androgen 
and  thyroid  hormone  systems  in 
addition  to  the  estrogen  hormone 
system.  EPA  edso  adopted  EDSTAC's 
recommendation  that  the  program 
include  evaluations  of  potential  effects 
in  wildlife.  For  pesticide  chemicals, 
EPA  will  use  FIFRA  and,  to  the  extent 
that  effects  in  wildlife  may  help 
determine  whether  a  substance  may 
have  an  effect  in  humans,  FFDCA 
authority  to  require  wildlife  evaluations. 
As  the  science  develops  and  resoiut:es 
allow,  screening  of  additional  hormone 


systems  may  be  added  to  the  Endocrine 
Disruptor  Screening  Program  (EDSP). 
When  the  appropriate  screening  and/or 
testing  protocols  being  considered 
under  the  Agency's  EDSP  have  been 
developed,  Bacillus  pumilus  strain 
QST2808  may  be  subjected  to  additional 
screening  and/or  testing  to  better 
characterize  effects  related  to  endocrine 
disruption. 

To  date,  the  Agency  has  no 
information  to  suggest  that  Bacillus 
pumilus  strain  QST2808  has  an  effect  on 
the  endocrine  systems.  Moreover,  as  is 
expected  from  a  non-pathogenic 
microorganism  that  is  practically  non- 
toxic to  mammals,  the  submitted 
toxicity/pathogenicity  studies  in  rodents 
indicated  that  following  several  routes 
of  exposure,  the  immune  system  is  still 
intact  and  able  to  process  and  clear  the 
active  ingredient.  (BPPD  Review  - 1/7/ 
02). 

B.  Analytical  Method 

The  Agency  proposes  to  establish  an 
exemption  from  the  requirement  of  a 
tolerance  without  any  numerical 
limitation  for  the  reasons  stated  above, 
including  Bacillus  pumilus  strain 
QST2808's  lack  of  mammalian  toxicity. 
For  the  same  reasons,  the  Agency  has 
concluded  that  an  analytical  method  is 
not  required  for  enforcement  purpose 
for  Bacillus  pumilus  strain  QST2808. 

C.  Codex  Maximum  Residue  Level 

There  is  no  Codex  Alimentarius 
Commission  Maximum  Residue  Level 
for  Bacillus  pumilus  strain  QST2808. 

VIII.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appeSfr  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  sections  408  and  409  of  the  FFDCA. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 


A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
.  178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2003-0113  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
objections  and  requests  for  hearings  ' 
must  be  in  writing,  and  must  be  mailed 
or  delivered  to  the  Hearing  Clerk  on  or 
before  August  18,  2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBl.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  WTitten  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04,  Crystal  Mall  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
3602 77M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 


James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001.        ' 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Envirorunental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket,  hi  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VIII. A.,  you  should  also  send  a 
copy  of  youj  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2003-0113,  to:  Pubhc  hiforraation 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave..  NW., 
Washington,  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  acce^ted- 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantia]  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
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DC.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  temporary 
exemption  from  the  tolerance 
requirement  for  Bacillus  pumilus  strain 
QST2800  under  section  408(d)  of  the 
FFDCA  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735.  October  4, 1993). 
Because  this  rule  has  been  exempted 
from  review  under  Executive  Order 
12866  due  to  its  lack  of  significance, 
this  rule  is  not  subject  to  Executive 
Order  13211,  Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use  (66 
FR  28355.  May  22,  2001).  This  final  rule 
does  not  contain  any  information 
collections  subject  to  OMB  approval 
under  the  Paperwork  Reduction  Act 
(PRA).  44  U.S.C.  3501  et  seq.,  or  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  section  408(d)  of  the  FFDCA, 
such  as  the  exemption  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255.  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 


to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249.  November  6.  2000).  Executive 
Order  13175.  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus.  Executive  Order  13175  does  not 
apply  to  this  rule. 

X.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 


rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule  "  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subiects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  June  3.  2003. 
lames  Jones, 
Director.  Office  of  Pesticide  Programs. 

■  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
371. 

■  2.  Section  180.1226  is  added  to  subpart 
D  to  read  as  follows: 

§  1 80.1 226    Bacillus  pumilus  strain 
QST2808;  temporary  exemption  from  the 
requirement  of  a  tolerance. 

A  temporary  exemption  from  the 
requirement  of  a  tolerance  is  established 
for  residues  of  the  microbial  pesticide 
Bacillus  pumilus  strain  QST2808  when 
used  in  or  on  all  agricultural 
commodities  when  applied/used  in 
accordance  with  label  directions. 

[FR  Doc.  03-15129  Filed  6-17-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-2003-0196;  FRL-7311-2] 

Azoxystrobin;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  regulation  establishes 
tolerances  for  combined  residues  of 
azoxystrobin,  methyl  (E)-2-([6-(2- 
cyanophenoxy)-4-pyrimidinyl)oxy]-<x:- 
(methoxymethylene)-benzeneacetate, 
and  its  Z  isomer,  methyl  (Z)-2-[(6-(2- 
cyanophenoxy)-4-pyrimidinyl]oxy]- 
«(methoxymethylene)-benzeneacetate, 
in  or  on  artichoke,  globe;  asparagus; 
brassica,  head  and  stem,  subgroup  5A; 
herb  subgroup  19A,  (dried)  except 
chive;  and  herb  subgroup  19A,  (fresh) 
except  chive.  Interregional  Research 
Project  Ntunber  4  (IR-4)  requested  these 
tolerances  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA). 


DATES:  This  regxilation  is  effective  Jiuie 
18,  2003.  Objections  and  requests  for 
hearings,  identified  by  docket 
identification  (ID)  number  OPP-2003- 
0196,  must  be  received  on  or  before 
August  18,  2003. 

ADDRESSES:  Written  objections  and 
bearing  requests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VI.  of 
the  SUPPI^MENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shaja  R.  Brothers,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW., Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-3194;  e-mail  address: 
brothers.  shaja@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Infbrmation 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultiiral 
producer,  food  manufacturer,  and 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  Production  (NAICS  111) 

•  Animal  Production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  tjrpes  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  U  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  niunber  OPP-2003- 
0196.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 


for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  This  docket  &ciUty  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  t^ugh  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfT/ 
cfirhtmI_00/Title_40/ 
40c frl  80  00. html  a  beta  site  currently 
under  development.  To  access  the 
OPPTS  Harmonized  Guidelines 
referenced  in  this  dociunent,  go  directly 
to  the  guidelines  at  http://www.epa.gov/ 
opptsfrs/h  ome/guidelin  .htm. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  these  docimients  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  l.B.l.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  nimiber. 

n.  Background  and  Statutory  Findings 

.  In  the  Federal  Register  of  March  26. 
2003  (68  FR  14622)  (FRL-7299-3),  EPA 
issued  a  notice  pursuant  to  section  408 
of  FFDCA,  21  U.S.C.  346a,  as  amended 
by  FQPA  (Public  Law  104-170), 
announcing  the  filing  of  pesticide 
petitions  (PP  2E6375,  2E6488,  2E6489, 
and  2E6495)  by  IR-4,  681  U.S.  Highway 
#1  South,  North  Bnmswick,  NJ  08902- 
3390.  That  notice  included  a  summary 
of  the  petitions  prepared  by  Syngenta, 
the  registrant. 

The  petitions  requested  that  40  CFR 
180.507  be  amended  by  establishing 
tolerances  for  combined  residues  of  the 
fungicide  azoxystrobin,  methyl  (£]-2-[[6- 
(2-cyanophenoxy)-4-pyrimidinyl]oxy)- 
<«-(methoxymethylene)  benzeneacetate 
and  its  Z  isomer  methyl  (Z)-2-[[6-(2- 
cyanophenoxy)-4-pyrimidiriyl]oxy)-o<:- 
(methoxymethylene)  benzeneacetate,  in 
or  on  artichoke,  globe  at  4.0  parts  per 
million  (ppm);  asparagus  at  0.02  ppm; 
brassica,  head  and  stem,  subgroup  5A  at 
3.0  ppm;  herb  subgroup  19A,  dried, 
except  chive  at  260  ppm;  and  herb 


subgroup  19A,  fresh,  except  chive  at  50 
ppm. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  4Q8{b)(2)(A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposiue  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  bom  aggregate  exposiue  to  the 
pesticide  chemical  residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regvdatory 
requirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances 
(62  FR  62961,  November  26,  1997) 
(FRL-5754-7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(bl(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  tolerances  for  combined 
residues  of  azoxystrobin  on  artichoke, 
globe  at  4.0  ppm;  asparagus  at  0.04  ppm; 
brassica,  head  and  stem,  subgroup  5A  at 
3.0  ppm;  herb  subgroup  19A,  dried, 
except  chive  at  260  ppm;  and  herb 
subgroup  19A,  fresh,  except  chive  at  50 
ppm.  EPA's  assessment  of  exposures 
and  risks  associated  with  establishing 
the  tolerances  follow. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  niajor  identifiable 
subgroups  of  consumers,  including 
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infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  azoxystrobin  are 
discussed  in  Unit  III.  A  of  the  Final  Rule 
on  Azoxystrobin  Pesticide  Tolerance 
published  in  the  Federal  Register  on 
September  20.  2002  (67  PR  59169)(FRL- 
7198-9). 

B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UP)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UP  of  100  is 
routinely  used.  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UP  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UP  (RfD  =  NOAEL/ 
UF).  VVhere  an  additional  safety  factor 
(SF)  is  retained  due  to  concerns  unique 
to  the  FQPA.  this  additional  factor  is 
applied  to  the  RfD  by  dividing  the  RfD 
by  such  additional  factor.  The  acute  or 
chronic  Population  Adjusted  Dose 
(aPAD  or  cPAD)  is  a  modification  of  the 
RfD  to  accommodate  this  type  of  FQPA 
SF. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UP  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UP  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10'"  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 


below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEcancer  =  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  azoxystrobin  used  for  human  risk 
assessment  is  discussed  in  Unit  IIl.B.  of 
the  Pinal  Rule  on  Azoxystrobin 
Pesticide  Tolerance  published  in  the 
Federal  Register  on  September  20,  2002 
(67  PR  59169)(PRL-7198-9). 

C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.507)  for  the 
combined  residues  of  azoxystrobin,  in 
or  on  a  variety  of  raw  agricultural 
commodities.  Tolerances  have  been 
established  for  residues  of  azoxystrobin 
in  or  on  a  variety  of  raw  agricultural 
commodities  at  levels  ranging  from  0.01 
ppm  (pecans)  to  55  ppm  (soybean  hay), 
and  on  meat,  fat,  and  meat  byproducts 
of  cattle,  goats,  hogs,  horses,  and  sheep 
at  levels  ranging  from  0.01  to  0.07  ppm, 
and  on  milk  at  0.006  ppm.  A  time- 
limited  tolerance  (to  expire  on  12/31/ 
2003)  is  currently  established  at  30  ppm 
for  the  head  and  stem  Brassica 
vegetables,  subgroup  5A.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  from 
azoxystrobin  in  food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  one 
day  or  single  exposure.  In  conducting 
this  acute  risk  assessment,  EPA  used  the 
Dietary  Exposure  Evaluation  Model 
software  with  the  Food  Gommodity 
Intake  Database  (DEEM-PGIDtm)  which 
incorporates  food  consumption  data  as 
reported  by  respondents  in  the  USDA 
1994-1996  and  1998  nationwide 
Continuing  Surveys  of  Pood  Intake  by 
Individuals  (CSPII)  and  accumulated 
exposure  to  the  chemical  for  each 
commodity.  The  following  assumption 
was  made  for  the  acute  exposure 
assessment:  A  Tier  1  acute  dietary 
exposure  analysis  was  performed  for  , 
azoxystrobin. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  risk  assessment,  EPA  used 
the  Dietary  Exposure  Evaluation  Model 
software  with  the  Food  Gommodity 
Intake  Database  (DEEM-FGIDtm)  which 
incorporates  food  consumption  data  as 
reported  by  respondents  in  the  USDA 
1994-1996  and  1998  nationwide 
Continuing  Surveys  of  Food  Intake  by 


Individuals  (GSPII)  and  accumulated 
exposure  to  the  chemical  for  each 
commodity.  The  following  assumptions 
were  made  for  the  chronic  exposure 
assessments:  The  chronic  dietary 
exposure  analysis  was  performed  for  the 
general  U.S.  Population  and  all 
population  subgroups  using  tolerance 
level  residues  (livestock)  and  total 
residues  of  concern  (plants;  parent  and 
metabolites)  and  100%  crop  treated  data 
for  the  proposed  commodities  and  all 
registered  uses. 

iii.  Cancer.  EPA's  Gancer  Assessment 
Review  Committee  (GARG)  evaluated 
the  carcinogenic  potential  of 
azoxystrobin  and  classified  azoxystrobin 
as  "not  likely  to  be  a  human 
carcinogen"  based  on  the  revised  Gancer 
Guidelines. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
azoxystrobin  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
azoxystrobin. 

The  Agency  uses  the  FQPA  Index 
Reservoir  Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone  model/Exposure 
Analysis  Modeling  System  (PRZM/ 
EXAMS),  to  produce  estimates  of 
pesticide  concentrations  in  an  index 
reservoir.  The  screening  concentration 
in  groundwater  (SCI-GROW)  model  is 
used  to  predict  pesticide  concentrations 
in  shallow  groundwater.  For  a 
screening-level  assessment  for  surface 
water  EPA  will  use  FIRST  (a  tier  1 
model)  before  using  PRZM/EXAMS  (a 
tier  2  model).  The  FIRST  model  is  a 
subset  of  the  PRZM/EXAMS  model  that 
uses  a  specific  high-end  runoff  scenario 
for  pesticides.  FIRST  and  PRZM/ 
EXAMS  incorporate  an  index  reservoir 
environment,  and  a  percent  crop  area 
factor  as  an  adjustment  to  account  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 
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Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EEQ;)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %Rfl)  or  %PAD. 
Instead,  drinking  water  levels  of 
comparison  (DWLOCs)  are  calcidated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  azoxystrobin 
they  are  further  discussed  in  the 
aggregate  risk  section  in  Unit  III.E. 

Altnough  moderately  persistent  in 
soils  and  stable  to  hydrolysis,  the 
likelihood  of  azoxystrobin  moving  into 
ground  and  siuface  water  is  low  due  to 
high  soil/water  partitioning  coefficients 
and  low  single  application  rates. 
However,  with  multiple  applications 
and  repeated  usage,  azoxystrobin  and 
especially  its  degradate  ("compoimd  2", 
(£l-2-2-l6-(2-cyanophenoxy)pyrimidin- 
4-yloxyl-3-methoxyacrylic  acid)  may 
eventually  build  up  in  environmental 
compartments  and  move  into  drinking 
water  resources. 

Based  on  the  Tier  1  modeling  results 
using  the  FQPA  Index  Reservoir 
Screening  Tool  (FIRST)  model, 
azoxystrobin  EECs  in  surface  water  are  . 
not  likely  to  exceed  1 70  parts  per  billion 
(ppb)  for  the  acute  (peak)  concentration 
or  33  ppb  for  the  chronic  (365-day) 
concentration.  These  values  represent 
upper-bound  estimates  of  the 
concentrations  that  might  be  found  in 
surface  water  which  result  fit)m  the  use 
of  azoxystrobin  on  tiuf . 

The  SCI-GROW  screening  model 
developed  in  the  Agency  estimates 
potential  ground  water  concentrations 
under  hydrologically  vulnerable 
conditions.  Based  on  the  highest  use 
rate  (turf  use,  nine  applications  per  year. 
10-day  interval,  and  0.55  lb  ai/A/ 
application),  the  upper-boiuid 
concentration  of  azoxystrobin  was 
estimated  at  3.1  ppb.  This  value  was 
used  for  both  acute  and  chronic  risk 
assessments.  This  value  represents 
upper-bound  estimates  of  the 
concentrations  that  might  be  foimd  in 
ground  water  which  result  from  the  use 
of  azoxystrobin  on  tiuf  . 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposing 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 


Azoxystrobin  is  currently  registered 
for  use  on  residential  non-dietary  sites 
(turf  and  ornamentals).  The  risk 
assessment  was  conducted  using  the 
following  residential  exposure 
assumptions:  There  is  a  potential  for 
short-term  dermal  and  inhalation 
exposures  to  homeowners-  who  apply 
products  containing  azoxystrobin; 
however,  EPA  did  not  identify  dermal 
endpoints  for  azoxystrobin.  Because  no 
dermal  endpoints  could  be  indentified, 
EPA  expects  no  risk  from  dermal 
exposiue  to  azoxystrobin.  There  is  also 
potential  for  non-dietary,  oral  exposure 
following  lawn  treatment.  Short-  and 
intermediate-term  non-dietary,  oral 
exposiue  assessments  were  included  for 
toddlers,  since  EPA  selected  toxicology 
endpoints  for  these  exposures  and  there 
is  a  potential  for  hand-to-mouth  and 
object-to  mouth  transfer  of  residues 
from  treated  turfgrass  and  incidential 
ingestion  of  soil  from  treated  turfgrass. 

Postapplication  exposures  from 
various  activities  following  lawn 
treatment  are  considered  to  be  the  most 
common  and  significant  in  residential 
settings.  The  exposure  via  incidental 
ingestion  of  other  plant  material  may 
occur  but  is  considered  negligible,  "flie 
residential  exposure  and  risk 
assessment  was  conducted  using  the 
application  for  turf  because  it  is  the 
highest  single  use  rate.  Azoxystrobin 
may  be  applied  to  turf  at  rates  of  up  to 
0.9516  active  ingredient  (a.i.)  per  acre 
five  times  per  year  (i.e.,  not  to  exceed 
5  Ib/ai/acre/year). 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  the  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
ciunulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
azoxystrobin  has  a  common  mechanism 
of  toxicity  with  other  substances.  Unlike 
other  pesticides  for  which  EPA  has 
followed  a  cumulative  risk  approach 
based  on  a  conunon  mechanism  of 
toxicity,  EPA  has  not  made  a  common 
mechanism  of  toxicity  finding  as  to 
azoxystrobin  and  any  other  substances 
and  azoxystrobin  does  not  appear  to 
produce  a  toxic  metabolite  jproduced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore.  EPA  has 
not  assiuned  that  azoxystrobin  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 


mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  policy  statements 
released  by  EPA's  Office  of  Pesticide 
Programs  concerning  common 
mechanism  determinations  and 
procedures  for  cumulating  effects  from 
substances  found  to  have  a  common 
mechanism  on  EPA's  Web  site  at  http:/ 
/www.epa.gov/pesUcides/cumulative/. 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  Section  408  of  the 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  margin  of  safety 
for  infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  imless  EPA 
determines  that  a  different  margin  of 
safety  vdll  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directiy  through  use  of  a  MOE 
analysis  or  through  using  imcertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
himians. 

2.  Prenatal  and  postnatal  sensitivity. 
Azoxystrobin  studies  have  indicated  no 
increased  susceptibility  of  rats  or  rabbits' 
to  in  utero  and/or  postnatal  exposure  to 
azoxystrobin. 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  azoxystrobin  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  EPA 
determined  that  the  10-fold  safety  factor 
for  increased  susceptibility  of  infants 
and  children  be  removed  (i.e.,  reduced 
to  IX).  The  FQPA  factor  is  removed 
because: 

•  The  toxicology  data  base  is 
complete 

•  The  developmental  and 
reproductive  toxicity  data  did  not 
indicate  increased  susceptibility  of  rats 
or  rabbits  to  in  utero  and/or  postnatal 
exposine 

•  Unrefined  chronic  dietary  •« 
exposure  estimates  (assuming  all 
commodities  contain  tolerance  level 
residues)  will  overestimate  dietary 
exposure 

•  Modeling  data  are  used  for  ground 
and  surface  source  drinking  water 
exposure  assessments  resulting  in     " 
estimates  considered  to  be  upper-bound 
concentrations 

E.  Aggregate  Bisks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
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point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  [e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure)].  This 
allowable)  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2  liter 
(L)/70  kg  (adult  male),  2L/60  kg  (adult 


female),  and  lL/10  kg  (child).  Default 
body  weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
groundwater  are  less  than  the  calculated 
DWLOCs,  EPA  concludes  with 
reasonable  certainty  that  exposures  to 
the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  EPA  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  EPA  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 


pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  EPA  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  unit  for 
acute  exposure,  the  acute  dietary 
exposure  from  food  to  azoxystrobin  will 
occupy  10%  of  the  aPAD  for  the  U.S. 
popidation,  17%  of  the  aPAD  for 
children  1-2  years  old.  9%  of  the  aPAD 
for  females  13  years  and  older,  and  10% 
of  the  aPAD  for  adults  50-t-  years  old.  In 
addition,  there  is  potential  for  acute 
dietary  exposure  to  azoxystrobin  in 
drinking  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  aPAD,  as  shown 
in  Table  1  of  this  unit: 


Table  1  .—Aggregate  Risk  Assessment  for  Acute  Exposure  to  azoxystrobin 


Population  Sut)group 


U.S.  Population a. 

Children  1-2  years  old 

Femtales  13-49  years 

Adults  (50+  years)  


aPAO(mg^ 
kg) 


0.67 
0.67 
0.67 
0.67 


%aPAO 
(Food) 


10 

17 

9 

10 


Surlace 

Water  EEC 

(PPb) 


170 
170 
170 
170 


Ground 

Water  EEC 

(PPb) 


3.1 
3.1 
3.1 
3.1 


Acute 

DWLOC 

(Ppb) 


21.000 

5.600 

18.000 

21,000 


2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure.  EPA  has  concluded 
that  exposure  to  azoxystrobin  from  food 
will  utilize  12%  of  the  cPAD  for  the 
U.S.  population,  22%  of  the  cPAD  for 
children  1-2  years  old,  11%  of  the 


cPAD  for  females  13-49  years  old,  and 
11%  for  adults  SO-t-  years  old.  Based  on 
the  use  pattern,  chronic  residential 
exposure  to  residues  of  azoxystrobin  is 
not  expected.  In  addition,  there  is 
potential  for  chronic  dietary  exposure  to 
azoxystrobin  in  drinking  water.  After 


calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  siuface  and  ground 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  cPAD,  as  shown  in  the  following 
Table  2: 


Table  2.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Azoxystrobin 


Population  Subgroup 


U.S.  Population 

Children  1-2  years 

Females  13-49  year*  , «. 

Adults  50+  years 

> 


cPAD  mg/ 
k^day 


0.18 
0.18 
0.18 
0.18 


%cPAD 
(Food) 


12 
22 

11 
11 


Surface 

Water  EEC 

(ppb) 


33 
33 
33 
33 


Ground 

Water  EEC 

(ppb) 


3.1 
3.1 
3.1 
3.1 


Chronic 

DWLOC 

(ppb) 


5.500 
1.400 
4.800 
5.600 


3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 

AzoxystroDin  is  currently  registered 
for  use  that  could  result  in  short-term 
residential  exposure  and  the  Agency  has 
determined  that  it  is  appropriate  to 
aggregate  chronic  food  and  water  and 
short-term  exposures  for  azoxystrobin. 


Using  the  exposure  assumptions 
described  in  this  unit  for  short-term 
exposures,  EPA  has  concluded  that  food 
and  residential  exposures  aggregated 
result  in  aggregate  MOEs  of  1 ,200  for 
adults,  and  430  for  children  1-2  years 
old.  These  aggregate  MOEs  do  not 
exceed  the  Agency's  level  of  concern  for 
aggregate  exposure  to  food  and 
residential  uses.  In  addition,  short-term 
DWLOCs  were  calculated  and  compared 


to  the  EECs  for  chronic  exposure  of 
azoxystrobin  in  ground  and  surface 
water.  After  calculating  DWLOCs  and 
comparing  them  to  the  EECs  for  surface 
and  ground  water,  EPA  does  not  expect 
short-term  aggregate  exposure  to  exceed 
the  Agency's  level  of  concern,  as  shown 
in  the  following  Table  3: 
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Table  3.— Aggregate  Risk  Assessment  for  Short-Term  Exposure  to  Azoxystrobin 


Population  Sut>group 


U.S.  Population 

Children  1-2  years  old 


Ml 


ite 
(Food 


Residential) 


1,200 
430 


Aggregate 

Level  of 

Concern 

(LOC) 


100 
100 


Surface 

Water  EEC 

(ppb) 


33 
33 


Ground 

Water  EEC 

(ppb) 


3.1 
3.1 


Short-Term 

DWLOC 

(ppb) 


8.000 
1,900 


4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  residential  exposure 
plus  chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level).  •.  * 

Azoxystrobin  is  currently  registered 
for  use(s)  that  could  result  in 
intermediate-term  residential  exposure 
and  the  Agency  has  determined  that  it 
is  appropriate  to  aggregate  chronic  food 


and  water  and  intermediate-term 
ejTOosures  for  azoxystrobin. 

Using  the  exposure  assumptions 
described  in  this  unit  for  intermediate- 
term  exposures,  EPA  has  concluded  that 
food  and  residential  exposiu^s 
aggregated  result  in  aggregate  MOEs  of 
420  for  children  1-2  years  old.  These 
aggregate  MOEs  do  not  exceed  the 
Agency's  level  of  concern  for  aggregate 
exposure  to  food  and  residential  uses.  In 


addition,  intermediate-term  DWLOCs 
were  calciUated  and  compared  to  the 
EECs  for  chronic  exposure  of 
azoxystrobin  in  ground  and  surface 
water.  After  calculating  DWLOCs  and 
comparing  them  to  the  EECs  for  surface 
and  ground  water,  EPA  does  not  expect 
intermediate-term  aggregate  exposure  to 
exceed  the  Agency's  level  of  concern,  as 
shown  in  the  following  Table  4: 


Table  4.— Aggregate  Risk  Assessment  for  Intermediate-Term  Exposure  to  Azoxystrobin 


Population  Subgroup 


Children  1-2  years  old 


Aggregate 
OE  (Food 


Ml 


Residential) 


420 


Aggregate 

Level  of 

Concem 

(LOC) 


100 


Surface 

Water  EEC 

(PPb) 


33 


Ground 

Water  EEC 

(ppb) 


3.1 


Inter- 
mediate- 
Term 
DWLOC 
(ppb) 


1,600 


5.  Aggregate  cancer  risk  for  U.S. 
population.  There  is  no  evidence  for 
mutagenicity  or  carcinogenicity. 
Azoxystrobin  has  been  classified  as  "not 
likely  to  be  carcinogenic  in  humans"  by  ' 
EPA;  therefore,  azoxystrobin  is  not 
expected  to  pose  a  carcinogenic  risk. 

p.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
bom  aggregate  exposure  to  azoxystrobin 
residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  methodology  is  available  for 
enforcement  of  these  tolerances.  The  gas 
chromatography/nitrogen  phosphorous 
detector  (GC/NPD)  method  (RAM  243/ 
04)  has  undergone  a  method  validation 
by  the  EPA  analytical  laboratory.  EPA 
comments  have  been  incorporated  and 
the  revised  method  (designated  RAM 
243)  will  be  submitted  to  FDA  for 
inclusion  in  PAM,  Voliune  11  as  an 
enforcement  method. 

The  method  may  be  requested  from: 
Chief,  Analytical  Chemistry  Branch, 
Environmental  Science  Center,  701 
Mapes  Rd.,  Ft.  Meade,  MD  20755-5350; 
telephone  number:  (410)  305-2905;  e- 
mail  address:  residuemethods@epa.gov. 


B.  International  Residue  Limits 

No  Codex*,  Cemadian,  or  Mexican 
Maximum  Residue  Levels  (MRLs)  have 
been  established  for  residues  of 
azoxystrobin.  Therefore,  no  tolerance 
discrepancies  exist  between  countries 
for  this  chemical. 

V.  Conclusion 

Therefore,  the  tolerances  are 
established  for  combined  residues  of 
azoxystrobin,  methyl  (£3-2-[[6-(2- 
cyanophenoxy)-4-pyrimidinyl]oxyl-oc- 
(methox)m[iethylene)-benzeneacetate, 
and  its  Z  isomer,  methyl  (Z)-2-[[6-(2- 
cyanophenoxy)-4-pyrimidinyl]oxy]-oc- 
(methoxymethylene)-benzeneacetate,  in 
or  on  artichoke,  globe  at  4.0  ppm; 
asparagus  at  0.04  ppm;  brassica,  head 
and  stem,  subgroup  5A  at  3.0  ppm;  herb 
subgroup  19A,  dried,  except  chive  at 
260  ppm;  and  herb  subgroup  19A,  fresh, 
except  chive  at  50  ppm. 

VI.  Objectioiis  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regiilation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 


FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  imtil  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  irom  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  of  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  imit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2003-0196  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clei'k 
on  or  before  August  18.  2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to.  and  the 
groimds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
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on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C). 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04.  Crystal  Mall  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  V\. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  P»rograms,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contiary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW..  Washington.  DC  20460- 
0001.  ' 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 


inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2003-0196,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  feet;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  establisHbd  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  frtjm  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4,  1993).  Because  this  rule  has 
been  exempted  bom  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 


Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994);  or  OMB  review  or  any  Agency 
action  imder  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  volimtary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  section  408(d)  of  the  FFDCA, 
such  as  the  tolerance  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the   ^ 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in  ^ 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10. 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Exetrutive  order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications'' 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
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an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
.effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vni.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
nrie  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements.  i 

Dated:  June  6,  2003. 

Debra  Edwards, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

■  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 


■  2.  Section  180.507  is  amended  by 
adding  alphabetically  commodities  to 
the  table  in  paragraph  (a)(1)  to  read  as 
follows: 

§  1 80.507    Azoxystrobin ;  tolerances  for 
residues. 

(a)*     *     * 


Commodity 


PART  180— [AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 


Artichoke,  globe  ....v 

Asparagus 

•  *  *■ 

Brassica,  head  and  stem, 

subgroup  5A  ..„ 

«  •  • 

Herb  subgroup  19A,  dried, 
except  chive  

Hert  subgroup  19A,  fresh, 
except  chive 


Parts  per 
million 


4.0 
0.04 


3.0 

260 
50 


(FR  Doc.  03-15261  Filed  6-17-03:  8H5  am] 
BILUNG  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  257  and  258 

tFRL-7514-7] 

RIN  2050-AE86 

Criteria  for  Classification  of  Solid 
Waste  Disposal  Facilities  and 
Practices  and  Criteria  for  Municipal 
Solid  Waste  Landfills:  Disposal  of 
Residential  Lead-Based  Paint  Waste 

agency:  Environmental  Protection 
Agency  (EPA).  « 

ACTION:  Final  rule. 


SUMMARY:  To  help  accelerate  the  pace  of 
lead-based  paint  removal  from 
residences,  and  thereby  reduce  exposure 
to  children  and  adults  from  the  health 
risks  associated  with  lead,  EPA  is 
promulgating  a  change  to  its  definition 
of  "municipal  solid  waste  landfill  unit" 
in  both  the  Criteria  for  Classification  of 
Solid  Waste  Disposal  Facilities  and 
Practices  and  the  Criteria  for  Municipal 
Solid  Waste  Landfills.  In  addition,  EPA 
is  promulgating  two  new  definitions  for 
"construction  and  demolition  (C&D) 
landfill"  and  "residential  lead-based 
■  paint  waste."  This  final  rule  will 
expressly  allow  residential  lead-based 
paint  waste  that  is  exempted  from  the 
hazardous  waste  management 
requirements  as  household- waste  to  be 
disposed  of  in  construction  and 


demolition  landfills  by  stating  that  a 
construction  and  demolition  landfill 
accepting  residential  lead-based  paint 
waste,  and  no  other  household  waste,  is 
not  a  municipal  solid  waste  landfill 
unit.  Today's  action  would  not  prevent 
a  municipal  solid  waste  landfill  unit 
from  continuing  to  receive  residential 
lead-based  paint -waste. 
DATES:  This  final  rule  will  become 
effective  on  June  18,  2003.  The  Agency 
finds  good  cause  to  make  this  rule 
effective  immediately  because  today's 
final  rule  provides  an  additional 
disposal  option  for  residential  lead- 
based  paint  waste. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  (Docket  No. 
RCRA-2001-0017)  are  available  for 
public  inspection  during  normal 
business  hours  from  8:30  a.m.  to  4:30 
-    p.m.,  Monday  through  Friday,  excluding 
federal  holidays,  at  the  RCRA 
Information  Center  (RIC),  located  at  EPA 
West,  Room  B-102,  1301  Constitution 
Ave.,  NW.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  (800)  424-9346  or  TDD  (800) 
553-7672  (hearing  impaired).  In  the 
Washington,  DC,  metropolitan  area,  call 
(703)  412-9810  or  TDD  (703)  412-3323. 
For  information  on  specific  aspects  of 
this  rule,  contact  Paul  Cassidy. 
Municipal  and  Industrial  Solid  Waste 
Division,  Office  of  Solid  Waste  (mail 
code  5306W),  U.S.  Environmental 
Protection  Agency  (EPA,  HQ),  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20460;  (703)  308-7281, 
cassidy.paul@epa.gov.  The  index  and 
some  supporting  materials  are  available 
on  the  Internet.  You  can  find  these 
materials  at  http://wv\'w.epa.gov/ 

epaoswer/non-hw/muncpl/landfiU/pb- 
pqint.htm. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Regulated  Entities 

Entities  potentially  covered  by  this 
regulation  are  public  or  private 
individuals  or  groups  that  generate 
residential  lead-based  paint  (LBP)  waste 
as  a  result  of  abatement,  rehabilitation, 
renovation  and  remodeling  in  homes, 
residences,  and  other  households.  By 
"households,"  we  mean  single  and 
multiple  residences,  hotels  and  motels, 
bunkhouses,  ranger  stations,  crew 
quarters,  campgrounds,  picnic  grounds, 
and  day-use  recreation  areas.  Affected 
categories  and  entities  include: 
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Category 


Individuals  and  firms  who  generate  residential 
LBP  wastes. 

Construction    and   demolition   waste   disposal 
firms. 


Examples  of  affected  entities 


Contractors  and  do-it-yourselfers  who  generate  and  dispose  of  residential  LBP  waste  as  a  re- 
sult of  abatement,  rehabilitation,  renovation  and  remodeling  in  homes,  residences,  and  ottier 
households. 

Owners  or  operators  of  construction  and  denf>oiition  landfills  that  accept  residential  LBP  waste 
for  disposal. 


The  table  above  is  not  intended  to  be 
exhaustive  but.  rather,  is  intended  to 
provide  examples  of  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  facility  would  be 
impacted  by  this  action,  you  should 
carefully  examine  the  applicability 
criteria  in  this  rule.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  facility,  please 
contact  Paul  Cassidy.  U.S.  EPA.  Office 
of  Solid  Waste  (5306W),  1200 
Pennsylvania  Ave.  NW..  Washington. 
DC  20460;  telephone  703-308-7281;  e- 
mail:  cassidy.paul@epa.gov. 

B.  How  Can  I  Get  Copies  of  This     . 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  RCRA-2001-0017. 
The  official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  and  other  information  related 
to  this  action.  The  official  public  docket 
is  the  collection  of  materials  that  is 
available  for  public  viewing  at  the 
RCRA  Information  Center  (RIC),  located 
at  EPA  West,  Room  B-102. 1301 
Constitution  Ave.  NW.,  Washington  DC. 
The  Docket  Facility  is  open  from  8:30 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Public 
Reading  Room  is  (202)  56&-1744.  In  the 
Washington,  DC,  metropolitan  area,  call 
202-566-0270  or  TDD  703-412-3323 
(hearing  impaired).  To  review  the 
docket  materials  in  person,  we 
recommend  that  the  public  make  an 
appointment  by  calling  202-566-0270. 
The  public  can  copy  a  maximum  of  100 
pages  from  the  docket  at  no  charge. 
Additional  copies  cost  $0.15/page.  If 
you  access  the  information 
electronically,  you  can  download  or 
print  copies  free  of  charge. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
imder  the  "Federal  Register"  listings  at 
http.www.epa.gov/fedrgstr. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  access  the  index  listing  of  the 


contents  of  the  officiaT  public  docket, 
and  to  access  those  documents  in  the 
public  docket  that  are  available 
electronically.  Once  in  the  system, 
select  "search."  then  key  in  the 
appropriate  docket  identification 
number.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  above  in  Unit  I.B. 

C.  Acronyms 


Acronym 

Definition 

CDC  

Centers  of  Disease  Control  and 

Prevention 

C4D  

Construction  and  Demolition. 

CFR  

Code  of  Federal  Regulations. 

EA  

Economic  Analysis 

EPA 

Environmental  Protection  Agen- 

FR   

cy. 
Federal  Register 

HUD  

U.S.  Department  of  Housing 

and  Urtjan  Developnwnt. 

IQ  

Intelligence  Quotient. 

LBP  

Lead-Based  Paint. 

MSWLF 

Municipal  Solid  Waste  Landfill. 

0MB 

Office  of  Management  and 

Budget 

OPPTS  

Office  of  Prevention,  Pes- 

ticides, and  Toxic  Sut>- 

stances. 

OSWER  

Office  of  Solid  Waste  and 

Emergency  Response. 

RCRA 

Resource  Conservation  and 

Recovery  Act. 

RIC 

RCRA  Docttet  Information  Cen- 
ter. 
Toxicity  Characteristic.    , 

TC 

TCLP 

Toxicity  Characteristic  Leaching 

Procedure. 

TSCA  

Toxic  Substances  Control  Act 

USEPA  

United  States  Environmental 

Protection  Agency. 
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Rule 

A.  Proposed  Change  to  the  Definition  of 
"Municipal  Solid  Waste  Landfill 
(MSWLF)  Unit" 

B.  Proposed  Definition  of  "Construction 
and  Demolition  (C&D)  Landfill" 

C.  Proposed  Definition  of  "Residential 
Lead-Based  Paint  Waste" 

D.  Rationale  for  Proposed  Rule 

in.  Summary  of  Public  Comments  and  the 
Agency's  Responses  to  those  Comments 

IV.  Other  Applicable  Federal,  State.  Tribal, 
and  Local  Requirements 


V.  How  Will  States  and  Tribes  Implement 

this  Rule? 

VI.  How  Does  this  Rule  Comply  with 

Applicable  Statutes  and  Executive 
Orders?  Statutory  and  Executive  Order  " 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act  . 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal      ^ 
Governments 

G.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

H.  Executive  Order  13211:  Actions  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

I.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

J.  Executive  Order  12898:  Federal  Actions 
to  Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations 

K.  Congressional  Review  Act 

I.  Legal  Authority 

EPA  is  promulgating  this  rule 
pursuant  to  section  1008(a)(3),  2002(a), 
4004(a)  and  4010(c)  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
42  U.S.C.  Sees.  6907(a),  6912(a), 
6944(a),  6949a(c).  We  are  also  correcting 
a  typographical  error  in  the  existing 
statement  of  authority  in  part  257  by 
amending  the  citation  to  42  U.S.C. 
6949(c)  to  read  "6949a(c)." 

n.  Summary  of  Proposed  Lead-Based 
Paint  Rule 

A.  Proposed  Change  to  the  Definition  of 
"Municipal  Solid  Waste  Landfill 
(MSWLF)  Unit" 

In  its  October  23,  2001,  proposal  (see 
66  FR  53566-53573)  regarding  the 
disposal  of  residential  lead-based  paint 
waste,  the  Agency  proposed  to  expressly 
allow  construction  and  demolition 
landfills  to  receive  residential  lead- 
based  paint  (LBP)  waste.'  This  was  to  be 
accomplished  in  part  by  adding  a 
sentence  to  the  definition  of  municipal 
solid  waste  landfill  (MSWLF)  unit  in  40 
CFR  257.2  and  258.2,  as  follows:  "A 


■  EPA  published  a  direct  final  rule  at  66  FR  53535 
(Oct.  23.  2001)  together  with  the  proposed  rule. 
EPA  withdrew  the  direct  final  rule  after  receiving 
adverse  comments.  66  FR  67108  (Dec.  28.  2001). 
Today's  rule  is  final  action  on  the  proposed  rule. 
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construction  and  demolition  landfill 
that  receives  residential  lead-based 
paint  waste  and  does  not  receive  any 
other  household  waste  is  not  a  MSWLF 
imit."  The  Agency  explained  in  the 
preamble  to^he  proposal  that  the 
existing  definition  of  a  MSWLF  unit 
includes  language  which  states  that  a 
disposal  unit  "that  receives  household 
waste"  is  a  mimicipal  solid  waste 
landfill  unit.  This  language  can  be 
construed  to  prohibit  the  disposal  of  any 
household  waste  into  a  facility  that  is 
not  designed  and  operated  in 
conformance  with  40  CFR  part  258 
regulations.  As  a  result  the  Agency 
proposed  to  amend  the  definition  of 
MSWLF  unit,  to  distinguish  residential 
lead-based  paint  waste,  which  has  been 
determined  to  be  a  household  waste, 
from  other  types  of  household  waste,  for 
.    purposes  of  disposal. 

Tne  definition  as  proposed  is  as 
follows:  "Municipal  sohd  waste  landfill 
(MSWLF)  unit  means  a  discrete  area  of 
land  or  an  excavation  that  receives 
*household  waste,  and  that  is  not  a  land 
application  unit,  surface  impoundment, 
injection  well,  or  waste  pile,  as  those 
terms  ahe  defined  in  this  section.  A 
MSWLF  unit  also  may  continue  to 
receive  other  types  of  RCRA  Subtitle  D 
wastes,  such  as  commercial  solid  waste, 
nonhazardous  sludge,  and  industrial 
solid  waste.  Such  a  landfill  may  be 
publicly  or  privately-ovraed.  A  MSWLF 
unit  may  be  a  new  MSWLF  unit,  an 
existing  MSWLF  imit  or  a  lateral 
expansion.  A  construction  and 
demolition  landfill  that  receives 
residential  lead-based  paint  waste  and 
does  not  receive  any  other  household 
waste  is  not  a  MSWLF  unit." 

The  proposed  change  was  designed  to 
simply  distinguish  residential  LBP 
waste  from  other  household  wastes.  The 
proposal  would  not  alter  what  a 
MSWLF  could  or  could  not  receive. 
MSWLFs  would  be  allowed  to  continue 
to  receive  residential  LBP  waste  as 
household  waste.  The  proposed  rule 
expressly  provided  an  additional  land- 
based  waste  disposal  opUon  for 
residential  LBP  waste. 


B.  Proposed  Definition  of  "Construction 
and  Demolition  Landfill" 

The  October  23.  2001  notice  also 
proposed  to  add  a  definition  of  a 
construction  and  demolition  (C&D) 
Waste  landfill,  which  would  expressly 
allow  only  C&D  landfills,  and  no  other 
types  of  land  disposal  units  that  meet 
the  criteria  of  40  CFR  part  257,  to 
receive  residential  LBP  waste.  The 
Agency  proposed  to  define  a  C&D 
landfill  as  follows:  "Construction  and 
demolition  (C&D)  landfill  means  a  solid 
waste  disposal  facility  subject  to  the 


requirements  of  subparts  A  or  B  of  this 
part  that  receives  construction  and 
demolition  waste  and  does  not  receive 
hazardous  waste  (defined  in  Sec.  261.3 
of  this  chapter)  other  than  conditionally 
exempt  small  quantity  generator  waste 
(defined  in  Sec.  261.5  of  this  chapter), 
or  industrial  solid  waste  (defined  in  Sec. 
258.2  of  this  chapter).  A  C&D  landfill 
typically  receives  any  one  or  more  of  the 
following  types  of  solid  wastes: 
roadwork  material,  excavated  material, 
demolition  waste,  construction/ 
renovation  waste,  and  site  clearance 
waste."  The  proposed  rule  would  add 
this  definition  to  40  CFR  parts  257  and 
258. 

C.  Proposed  Definition  of  "Residential 
Lead-Based  Paint  Waste" 

Finally.  EPA  proposed  to  define  i 

"residential  lead-based  paint  waste"  to 
clarify  the  scope  of  the  waste  stream 
addressed  by  the  proposed  rule.  The 
proposed  definition  of  residential  lead- 
based  paint  waste  is  as  follows: 
"Residential  lead-based  paint  waste 
means  waste  generated  as  a  result  of 
lead-based  paint  activities  (including 
abatement,  rehabilitation,  renovation 
and  remodeling)  in  homes  and  other 
residences.  The  term  residential  lead- 
based  paint  waste  includes,  but  is  not 
limited  to,  lead-based  paint  debris, 
chips,  dust,  and  sludges."  Not  included 
in  the  proposed  definition  of  residential 
LBP  waste  were  residential  LBP 
demolition  and  deconstniction  waste, 
and  LBP  waste  from  nonresidential 
structiues  such  as  public  and 
commercial  buildings,  warehouses, 
bridges,  water  towers,  and  transmission 
towers. 

In  proposing  the  definition  of 
residential  lead-based  paint  waste,  the 
Agency  included  these  particular  LBP 
activities  because  they  were  limited  to 
residences  and  would  pose  lead  hazards 
to  occupants,  especially  to  children.  We 
included  the  particular  waste  types  (i.e., 
debris,  chips,  dust,  and  sludges)  because 
they  are  typically  generated  during  the 
named  LBP  activities. 


D.  Rationale  for  Proposed  Rule 

In  the  preamble  to  the  proposal.  EPA 
explained  the  Agency's  rationale  and 
justification  of  the  proposed  changes,  as 
well  as  the  analytical  basis  for  the 
proposal.  The  proposal  provided  a 
specific  discussion  of:  (1)  The  reasons 
that  residential  lead-based  paint  is  a 
concern  to  children;  (2)  the 
Congressional  enaqtment  of  the 
Residential  Lead-Based  Paint  Hazard 
Reduction  Act  of  1992  (hereinafter 
referred  to  as  Title  X  of  the  Housing  and 
Conununity  Development  Act  of  1992, 
or  Title  X);  (3)  the  concerns  of 


stakeholders  who  have  seen  the 
application  of  RCRA's  hazardous  waste 
regulations  as  a  barrier  to  the  cost- 
effective  abatement  of  lead  hazards;  (4) 
the  1988  proposed  rule  under  the  Toxic 
Substances  Control  Act  (TSCA)  which 
proposed  new  TSCA  management  and 
disposal  standards  for  LBP  debris 
generated  by  contractors  from  pre- 19  78 
homes  and  public  and  commercial 
buildings;  (5)  the  1988  temporarj' 
suspension  of  the  toxicity  characteristic 
for  specified  lead-based  paint  debris 
under  RCRA;  and  (6)  the  July  31,  2000 
memorandum  clarifying  the  regulatory 
status  under  RCRA  Subtitle  C  of  wastes 
generated  as  a  result  of  LBP  activities, 
including  abatements,  renovation  and 
remodeling,  and  rehabilitations  in 
homes  and  other  residences.  In  the  July 
'    31 ,  2000  memorandum,  the  Agency 
interpreted  residential  LBP  waste  as  a 
household  waste  excluded  from  the 
hazardous  waste  management 
requirements  pursuant  to  the  household 
waste  exclusion  in  40  CFR  261.4(b)(1), 
thus  giving  rise  to  the  proposed 
amendments  to  parts  257  and  258  to 
expand  disposal  options  for  residential 
LBP  waste  to  include  C&D  landfills,  as 
well  as  MSWLF  units. 

m.  Summary  of  Public  Comments  and 
the  Agency's  Response  to  Those 
Comments 

The  Agency  received  a  total  of  eight 
comments  on  the  proposed  residential 
LBP  waste  rule:  four  from  construction 
and/or  demolition  trade  associations, 
and  one  each  from  a  state,  an 
association  of  state  agencies,  an 
environmental  oi^anization,  and  an 
individual.  In  general,  coramenters 
supported  the  proposal  to  allow 
residential  LBP  waste  to  be  disposed  of 
in  C&D  landfills.  However,  some 
commenters  requested  clarifications  of 
the  rule  or  preamble  language  or 
suggested  additions  to  the  rule  language. 

Definition  of  Residential  Lead-Based 
Paint  Waste 


The  state  commenter  argued  that  the 
proposed  rule  contained  a  significant 
flaw  by  including  chips,  dust  and 
sludges  in  the  definition  of  "residential 
lead-based  paint  waste,"  because  EPA 
failed  to  take  into  accoimt  the  potential 
for  sleet,  surface-water  or  wind-borne 
movement  of  lead  paint  chips,  dust,  and 
sludges  off-site  from  a  C&D  landfill.  The 
commenter  stated  that  the  placement  of 
LBP  dust,  chips  and  sludges  in  an  open 
environment  (i.e..  a  landfill  that  does 
not  provide  for  daily  cover)  over  an 
extended  period  of  time,  e.g.,  30  days, 
may  allow  a  significant  rain  or  wind 
event  to  transport  lead-containing 
materials  off-site.  The  commenter 
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further  stated  that  sudden  intense  rain 
events  or  winds  above  20  to  25  miles 
per  hour  can  transport  lead-containing 
wastes  off-site  by  surface  water  or  air 
currents.  The  conimenter  suggested  that 
requiring  daily  cover  or  special 
packaging  at  C&D  landfdls  for  the 
above-mentioned  wastes  would  mitigate 
the  potential  for  adverse  impact  from 
surface  water  or  air  transport. 

Because  other  features  of  C&D 
landfdls  and  LBP  waste  handling 
practices  serve  to  mitigate  potential 
impacts  from  surface  water  or  air 
transport,  the  Agency  does  not  believe 
that  requirements  for  daily  cover  or 
special  packaging  are  needed  on  the 
federal  level.  Surface  water  transport 
off-site  by  sudden  intense  rain  events 
would  constitute  "non-point  source" 
pollution  under  the  Clean  Water  Act.  To 
mitigate  potential  surface  water  impacts. 
C&D  landfilb  must  comply  with  40  CFR 
257.3-3(c).  which  requires  that  a  facility 
or  practice  shall  not  cause  non-point 
source  pollution  that  violates  legal 
requirements  implementing  an  areawide 
or  statewide  water  quality  management 
plan  approved  by  EPA  under  the  Clean 
Water  Act. 

To  further  mitigate  potential  water  or 
air  transport,  both  EPA  and  the  U.S. 
Department  of  Housing  and  Urban 
Development  (HUD)  have  issued 
guidance  for  LBP  waste  management  , 
calling  for  the  containment  of  LBP 
wastes  in  plastic  with  sealed  seams. 
EPA's  "Reducing  Lead  Hazards  When 
Remodeling  Your  Home"  EPA  747-K- 
97-001  (http://www.epa.gov/lead/ 
rrpamph.pdfj  and  EPA's  Model 
Renovation  Training  Course  EPA  747- 
B-00-005/6  (http://ivww.epa.gov/ 
opptintr/lead/rrmodel.htm)  both  call  for 
safe  and  secure  disposal.  Safe  and 
secure  disposal  involves  placing  the 
LBP  wastes  in  plastic  (4-6  mil  poly) 
bags  that  are  sealed  closed.  HUD 
modiBed  the  EPA  training  course  and 
developed  their  own  training  program  to 
serve  the  specific  needs  of  HUD's 
constituents.  The  HUD  training  course 
entitled  "Addressing  Lead-Based  Paint 
Hazards  During  Renovation. 
Remodeling  and  Rehabilitation  in 
Federally  Owned  and  Assisted 
Housing"  (also  referred  to  as  "The  3R 
Course")  (http://www.hud.gov/offices/ 
Iead/training/3r/3r_course.cfm)  was  first 
delivered  to  remodeling  and 
riahabilitation  workers  during  HUD's 
nationwide  training  initiative  in  2001- 
2002.  HUD's  training  recommends  that 
safe  disposal  of  LBP  wastes  be 
accomplished  by  means  of  plastic  bags. 
Other  HUD  brochures  and  documents 
also  recommend  that  LBP  wastes  be 
placed  in  plastic  bags  for  safe  disposal. 
These  brochures  include: 


"Lead  Paint  Can  Poison:  Is  Your  Family 
at  Risk?"  (http://vtrww.hud.gov/offices/ 
lead/outreach/parents.pdf). 

"Lead  Paint  Safety— A  Field  Guide  for 
Painting,  Home  Maintenance,  and 
Renovation  Work"  (http:// 
v\'ww. hud.gov/offices/lead/training/ 
LBPguide.pdf). 

"Caution:  Lead  Paint  Handle  With  Care" 
(h  ttp://www.hu  d.gov/offices/lead/ 
outreach/tradesOKAYTOPRINT.pdf). 

"Lead  Paint  Can  Poison:  Protect  Your 
Family  When  You  Repaint  or 
Remodel",  (http://www.hud.gov/ 
offices/lead/outreach/remodel.pdf) 

HUD  also  operates  the  Lead-Based 
Paint  Hazard  Control  Grant  Program  that 
has  as  its  primary  purpose  to  reduce  the 
exposure  of  young  children  to  lead- 
based  paint  hazards  in  their  homes.  The 
program  provides  grants  to  State  and 
local  governments  for  control  of  lead- 
based  paint  hazards  in  privately  owned, 
luw  income  owner-occupied  and  rental 
housing.  These  grants  are  designed  to 
stimulate  the  development  of  a  trained 
and  certified  hazard  evaluation  and 
control  industry.  Evaluation  and  hazard 
control  work  under  the  program  must  be 
conducted  by  either  contractors  who  are 
certified  and  workers  who  are  traifted 
through  a  State-accredited  program  or 
by  contractors  trained  in  lead-safe  work 
practices  in  the  case  of  interim  controls. 

Moreover,  as  of  March  1,  2000,  lead 
service  providers  within  the  United 
States  must  be  certified  (or  licensed) 
under  an  EPA  authorized  lead  program. 
Most  of  the  States  have  developed  and 
are  administering  such  a  program  and 
EPA  certifies  lead  service  providers  in 
states  that  do  not  have  their  own 
programs.  As  of  January  2003.  38  States 
had  EPA-approved  state  lead  programs 
that  actively  certify  (license)  lead 
service  providers. 

EPA  has  also  discussed  this  issue 
with  the  National  Association  of 
Demolition  Contractors  (NADC).  NADC 
re-confirmed  EPA's  understanding  that 
paint  chips  and  dust  are  managed  in 
plastic  bags.  NADC  stated  that  lead- 
based  dust  is  removed  with  vacuums 
with  HEPA  filters  and  that  the  vacuum 
bags  are  removed  and  then  tied  closed 
prior  to  disposal.  Paint  chips  that  may 
fall  on  a  plastic  sheet  are  collected  in 
the  plastic  sheet  which  is  then  placed  in 
a  tied  plastic  bag. 

As  stated  above,  the  EPA  believes  that 
sufficient  guidance,  literature,  training 
programs,  EPA-approved  state  lead 
programs,  and  current  practices  exist  so 
that  whether  the  LBP  waste  is  in  the 
form  of  chips,  dust,  or  sludge  it  will  be 
managed  appropriately  (i.e.. 
containment  in  plastic  bags  on  site  prior 
to  transport  to  disposal).  At  the  disposal 


facility,  the  containment  plastic  serves 
to  mitigate  against  potential  impacts  of 
water  or  wind  transport. 

Additionally,  where  water  or  wind 
transport  are  problematic.  States  have 
demonstrated  their  ability,  even  in  the 
absence  of  a  federal  requirement,  to 
impose  additional  requirements  for 
weekly,  monthly,  or  daily  cover  as 
necessary  to  control  particulate  releases. 
According  to  the  1995  report, 
"Construction  and  Demolition  Waste 
Landfills,"  14  States  require  on-site <3&D 
units  to  provide  daily  cover,  while  19 
States  require  daily  cover  at  off-site  C&D 
units.  Based  on  these  C&D  landfill 
features  and  LBP  waste  handling 
practices,  the  Agency  does  not  believe  it 
is  necessary  to  impose  on  the  federal 
level  a  requirement  for  daily  cover  at 
C&D  landfills  receiving  LBP  waste. 

Two  industry  association  commenters 
stated  that  lead-based  paint 
architectural  debris  generated  from  all 
structures,  commercial  and  industrial, 
as  well  as,  residential,  can  safely  be 
disposed  of  in  C&D  landfills  (i.e.. 
Subtitle  D  facilities).  The  commenters 
disagreed  with  the  Agency's  statement 
in  the  preamble  that  demolition  and 
deconstruction  waste  was  not  similar  to 
household  waste.  The  commenters 
believe  that  LBP  material  handled  by 
the  demolition  industry  in  commercial 
and  industrial  structures  is  no  more 
dangerous  to  public  health  and  the 
environment  than  when  LBP  appears  in 
a  residential  structure. 

The  Agency  wishes  to  clarify  that 
today's  rule  is  an  outgrowth  of  the  July 
31,  2000  Memorandum  stating  that 
waste  generated  as  a  result  of  LBP 
activities  in  homes  and  other  residences 
falls  within  the  exclusion  for 
"household  waste"  in  40  CFR 
261.4(b)(1).  (See  66  FR  53569.)  The 
scope  of  this  rulemaking  concerns  only 
residential  lead-based  paint  wastes  and 
not  lead-based  paint  wastes  from 
commercial  and  industrial  structures 
because  lead-based  paint  waste  from 
commercial  and  industrial  structures 
does  not  fall  within  the  exclusion  for 
"household  waste"  in  40  CFR 
261.4(b)(1)  or  the  definition  of 
"household  waste"  in  40  CFR  258.2. 
Thus,  residential  LBP  waste  that  would 
otherwise  be  hazardous  waste  subject  to 
the  hazardous  waste  management 
requirements  of  Subtitle  C  of  RCRA  can 
be  managed  under  Subtitle  D  of  RCRA. 
The  purpose  of  this  rulemaking  is  to 
expand  Subtitle  D  disposal  options  for 
this  particular  household  waste,  which, 
without  today's  rule  could  only  be 
disposed  of  in  municipal  solid  waste 
landfills  pursuant  to  40  CFR  part  258. 

"The  July  31.  2000  Memorandum  did 
not  affect  the  regulatory  status  of 


Federal  Regi«ter/Vol.  68.  No.  117/Wednesday.  June  18.  2003/Rules  and  Regulations 


nonresidential  LBP  waste,  such  as  that 
generated  during  the  abatement  or 
renovation  and  remodeling  of  a 
commercial  building.  "Household 
waste"  is  defined  as  "any  material 
(including  garbage,  trash  and  sanitary 
waste  in  septic  tanlcs)  derived  from 
households  (including  single  and 
multiple  residences,  hotels  and  motels, 
bunkhouses,  ranger  stations,  crew 
quarters,  campgroimds,  picnic  grounds 
and  day-use  recreation  areas)." 
(Emphasis  added.) 

The  Agency  recognizes  that  not  ail 
lead-based  paint  waste,  whether  from 
residential,  commercial,  or  industrial 
sources,  is  "hazardous  waste"  which 
must  be  managed  under  RCRA  Subtitle 
C.  Any  LBP  waste  that  is  not  hazardous 
waste  can  be  safely  disposed  of  in  a 
SubtiUe  D  landfill,  including  a  C&D 
waste  landfill. 

Several  commenters  stated  that  the 
proposed  rule  was  not  sufficiently  clear 
as  to  the  distinctions  between  those  LBP 
activities  that  generate  waste  that  would 
qualify  as  "residential  LBP  waste"  (e.g. 
abatement,  rehabilitation,  renovation, 
and  remodeling")  and  those  that  would 
not  fall  within  the  scope  of  the  rule  (e.g., 
"demolition  and  deconstruction").  One 
of  these  commenters  stated  that  the 
regulated  community  might  believe  that 
there  is  some  deconstruction  or 
demolition  occurring  whenever  you 
perform  rehabilitation,  renovation, 
remodeling,  and  perhaps  to  some  extent 
abatement.  The  conunenter  suggested 
that  the  focus  of  the  final  rule  be  on 
waste  type  and  not  on  waste  activity. 

The  Agency  distinguishes  demolition 
and  deconstruction  activities  from 
abatement,  rehabilitation,  renovation, 
and  remodeling  on  the  basis  that 
demolition  and  deconstruction  result  in 
the  elimination  of  the  residential 
structure,  while  the  residential  structure 
remains  where  the  other  listed  activities 
are  conducted.  The  proposed  definition 
of  residential  lead  based  paint  waste 
does  not  include  residential  demolition 
and  deconstruction  activities.  The 
proposed  definition  was  limited  to  LBP 
waste  that  would  be  subject  to  Subtitle 
C  of  RCRA.  except  that  it  is  included 
within  the  household  waste  exclusion 
in  40  CFR  261.4(b)(1).  The  Agency  has 
applied  two  criteria  to  define  the  scope 
of  the  exclusion:  (1)  The  waste  must  be 
generated  by  individuals  on  the 
premises  of  a  household,  and  (2)  the 
waste  myst  be  composed  primarily  of 
materials  found  in  the  wastes  generated 
by  consumers  in  their  homes  (49  FR 
44978  and  63  FR  70241).  In  the  case  of 
LBP  wastes,  we  have  determined  that 
demolition  and  deconstruction,  which 
result  in  the  elimination  of  the 
household  structure,  are  outside  the 
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scope  of  the  household  waste  exclusion 
and  therefore  are  not  included  in  the 
definition  of  "residential  I^P  waste." 
Although  demolition  activities  and 
renovation  activities  may  produce  some 
of  the  same  types  of  waste,  the  waste 
type  is  not  a  factor  for  consideration 
under  40  CFR  261.4(b)(1),  and  therefore, 
today's  final  rule  continues  to  read  as 
proposed.  The  Agency  wants  to  make  it 
clear  that  deconstruction  and 
demolition  wastes  can  continue  to  be 
.    placed  in  construction  and  demolition 
waste  landfills  provided  that  these  types 
of  wastes  do  not  exhibit  the  toxicity  or 
any  other  characteristic  (i.e.,  are  not  a 
hazardous  waste). 

One  commenter  was  specifically 
concerned  that  the  proposed  definition 
of  residential  lead-based  paint  waste 
could  create  confusion  about  the  scope 
of  activities  that  are  considered  "lead- 
based  paint  activities"  under  the  Toxic 
Substances  Control  Act  (TSCA).  The 
proposed  residendal  LBP  definition 
states  that  LBP  activities  include 
abatement,  rehabilitation,  renovation, 
and  remodeling.  Regulations 
promulgated  under  TSCA  define  "lead- 
based  paint  activities"  to  mean  lead 
inspection,  risk  assessment,  and 
abatement  in  the  case  of  target  (most 
pre-1978)  housing  (see  40  CFR  745.223). 
Renovation,  remodeling,  and 
rehabilitation  are  not  considered  lead- 
based  paint  activities  under  Title  X.  The 
commenter  was  concerned  that  the 
Agency  was  trying  to  change  the  scope 
of  the  TSCA  regulation  under  the 
proposed  RCRA  regulation.  The 
commenter  suggested  that  th§  term  lead- 
based  paint  activities  be  deleted  and 
replaced  with  the  phrase  "activities  that 
disturb  lead-based  paint." 

The  Agency  did  not  intend  or  propose 
to  change  the  scope  of  the  TSCA 
regulation  in  the  October  2001  proposal. 
However,  to  eliminate  any  potential 
confusion,  the  Agency  has  decided  to 
change  the  definition  of  residential  LBP 
wastes  to  eliminate  the  words  "lead- 
based  paint  activities."  The  definition  of 
residential  LBP  wastes  included  in 
today's  final  rule  does  not  use  the  term 
"lead-based  paint  activities."  This 
definition  is  as  follows:  "Residential 
lead-based  paint  waste  means  waste 
containing  lead-based  paint,  which  is 
generated  as  a  result  of  activities,  such 
as  abatement,  rehabilitation,  renovation 
and  remodeling  in  homes  and  other 
residences.  The  term  residential  lead- 
based  paint  waste  includes,  but  is  not 
limited  to,  lead-based  paint  debris, 
chips,  dust,  and  sludges." 


Definition  of  Construction  and 
Demolition  Waste  Landfill 

A  trade  association  commenter 
objected  to  the  proposed  definition  of 
"construction  and  demolition  waste 
landfill"  because  the  proposed  rule 
woidd  define  a  C&D  waste  landfill  as 
one  that  does  not  receive  "industrial 
wastes,"  as  defined  in  section  258.2. 
The  commenter  objected  because  the 
definition  as  proposed  would  preclude 
a  C&D  landfill  that  receives  industrial 
waste  in  the  form  of  manufacturer's 
"off-spec."  rejected,  or  damaged 
construction  materials  bom  accepting 
residential  lead-based  paint  waste.  Thus 
C&D  landfills  in  that  state  would  have 
to  choose  between  residential  LBP  waste 
or  off  spec,  damaged,  or  rejected 
construction  materials,  but  not  both. 

In  the  proposed  definition  of 
construction  and  demolition  waste 
landfill,  the  Agency  stated  that  C&D 
waste  landfills  were  not  eligible  to 
receive  "indastrial  solid  wastes  as 
defined  in  40  CFR  258.2."  The 
definition  of  "industrial  solid  waste"  in 
section  258.2  covers  "wastes  resulting 
from"  particular  manufacturing  or 
industrial  processes.  In  defining  C&D 
landfills,  the  Agency  was  concerned 
about  C&D  waste  landfills  receiving 
wastes  generated  by  manufacturing  or 
industrial  processes  and,  as  such^  wrote 
the  definition  to  exclude  such  wastes.  In 
practice,  industrial  process  wastes  are 
typically  managed  on-site,  or  in  limited 
cases,  sent  off-site  to  private/ 
commercial  industrial  waste  facilities. 
Industrial  process  wastes  should  not  be 
received  for  disposal  at  a  C&D  waste 
landfill.  The  commenter  was  concerned 
that  off-spec  construction  products  (e.g., 
toilets  or  shingles)  would  not  be 
allowed  in  a  C&D  waste  landfill  because 
of  the  proposed  definition.  However,  the 
Agency  views  "off-spec,"  rejected,  or 
damaged  construction  materials  as 
virtually  identical  in  nature  to  the  type 
of  waste  that  is  appropriately  received  at 
a  C&D  waste  landfill  and  are  not 
"industrial  solid  waste"  as  defined  at  40 
CFR  258.2.  Because  the  definition  of 
industrial  solid  waste  does  not 
explicitly  include  materials  that  do  not 
meet  manufactures'  specifications,  are 
damaged  or  rejected  for  use,  EPA 
believes  that  industrial  waste  in  the 
form  of  manufacturer's  "off-spec." 
rejected,  or  damaged  construction 
materials  can  be  appropriately  placed  in 
a  C&D  landfill.  In  addition,  the  Agency 
expects  that  States  would  exercise 
judgment  in  what  is  considered 
industrial  wastes.  Thus,  EPA  beUeves     " 
that  the  definition  in  today's  final  rule 
accommodates  disposal  of  unused 
construction  materials  that  do  not  meet 
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manufacturers'  specifications,  are 
damaged  or  rejected  for  use. 

Another  commenter  stated  that  the 
definition  of  C&D  landfill  as  proposed 
could  be  interpreted  to  mean  that 
conditionally  exempt  small  quantity 
generator  waste  could  be  accepted  in  a 
40  CFR  part  257  Subpart  A  facility.  The 
commenter  suggested  a  wording  change 
to  eliminate  this  possible 
misinterpretation. 

EPA  does  not  intend  that  a  C&D 
landfill  be  allowed  to  receive 
conditionally  exempt  small  quantity 
generator  wastes  if  the  C&D  landfill 
meets  the  requirements  of  40  CFR  part 
257  Subpart  A.  but  does  not  meet  the 
requirements  of  part  257.  subpart  B. 
Therefore,  the  Agency  has  changed  the 
definition  of  C&D  waste  landfill  to 
eliminate  any  potential  confusion.  The 
definition  has  been  changed  to  clarify 
that  conditionally  exempt  small 
quantity  generator  wastes  can  only  be 
disposed  of  in  a  C&D  landfill  that  meets 
the  requirements  of  40  CFR  part  257, 
Subpart  B. 

Effect  on  State  Programs 

The  state  association  commenter 
indicated  that  it  is  important  that  EPA 
be  explicit  that  states  are  not  required  to 
amend  their  programs  to  incorporate 
today's  rule;  however  the  commenter 
also  suggested  language  to  assure  States 
that  their  prior  approved  programs  will 
not  be  reopened  regardless  of  whether 
they  adopt  today's  rule  or  not.  EPA 
agrees  with  the  comment  and  has 
revised  the  language  in  Section  V.  of 
today's  presunble  to  make  this  clear. 

Lead-Contaminated  Soils 

Lastly,  a  commenter  stated  that  EPA 
had  missed  a  golden  opportunity  to 
allow  lead-contaminated  soils  to  be 
managed  similarly  and  requested  that 
EPA  move  expeditiously  to  craft  a  rule 
to  allow  lead-contaminated  soils  to  be 
disposed  of  in  C&D  and  municipal  solid 
waste  landfills.  The  commenter  claimed 
that  the  disposal  of  lead-contaminated 
soils  in  C&D  landfills  and  municipal 
solid  waste  landfills  is  environmentally 
safer  than  is  the  disposal  of  lead-based 
paint  debris.  The  commenter  also 
argued  that  the  cost  of  managing  those 
soils  that  fail  the  TCLP  under  the  RCRA 
hazardous  waste  requirements 
discourages  soil  lead  abatement  from 
residences.  As  discussed  previously, 
today's  rulemaking  is  limited  to 
providing  the  C&D  landfill  disposal 
option  for  residential  lead-based  paint 
waste  addressed  in  the  July  31,  2000 
Memorandum.  Lead-contaminated  soils 
were  not  included  in  the  July  31,  2000 
Memorandum,  thus  EPA  is  not 


addressing  disposal  of  lead- 
contaminated  soils  at  this  time. 

Summary  of  Final  Rule  Changes 

This  final  rule  will  expressly  allow 
residential  lead-based  paint  waste  to  be 
disposed  of  in  construction  and 
demolition  waste  landfills  by  clearly 
stating  that  a  construction  and 
demolition  landfill  accepting  residential 
lead-based  paint  waste,  and  no  other 
household  waste,  is  not  a  municipal 
solid  waste  landfill  unit.  Today's  action 
does  not  prevent  a  municipal  solid 
waste  landfill  from  continuing  to 
receive  residential  lead-based  paint 
waste.  Two  minor  changes  were  made  to 
the  final  regulatory  language  based  on 
comments  received  on  the  proposal. 
Today's  final  rule  was  modified  to 
remove  "LBP  activities"  to  one  that 
includes  "activities  that  disturb  LBP." 
The  definition  of  construction  and 
demolition  waste  landfill  was  changed 
to  eliminate  any  confusion  so  that  small 
quantity  generator  waste  can  only  be 
disposed  of  in  a  facility  that  meets  the 
requirements  of  40  CFR  part  257, 
subpart  B. 

IV.  Other  Applicable  Federal,  State. 
Tribal,  and  Local  Requirements 

Today's  final  rule  would  not  alter  the 
authority  of  State,  local  and  Tribal 
governments  to  regulate  LBP  waste  more 
stringently  than  does  EPA.  Generators  of 
residential  LBP  waste  should  contact 
the  appropriate  State  environmental 
agencies  to  determine  if  there  are 
additional  or  more  stringent  disposal 
requirements  for  residential  LBP  waste. 
Also,  generators  are  subject  to 
applicable  HUD  and/or  TSCA 
regulations  when  addressing  residential 
LBP  hazards. 

V.  How  Will  States  and  Tribes 
Implement  This  Final  Rule? 

Because  today's  final  rule  is  less 
stringent  than  existing  federal  criteria. 
States  are  not  required  to  eunend  their 
permit  programs  which  have  been 
determined  to  be  adequate  under  40 
CFR  part  239.  States  have  the  option  of 
amending  statutory  or  regulatory 
definitions  pursuant  to  today's  final 
rule.  If  a  state  chooses  to  amend  its 
permit  program  pursuant  to  today's 
action,  the  State  would  be  required  to 
notify  the  Regional  Administrator  of  the 
modification  as  provided  by  40  CFR 
239.12.  Whether  a  State  chooses  to 
incorporate  today's  rule  into  its  solid 
waste  program  has  Statutory  and 
Executive  Order  Reviews  no  effect  on  its 
existing  status  with  respect  to  EPA 
approval,  i.e..  State  revisions  will  not 
open  previously  approved  solid  waste 
programs  for  Federal  review. 


Today's  amendments  are  directly 
applicable  to  landfills  in  States  without 
an  approved  permit  program  under  part 
239  and  in  Indian  Country.  We 
encourage  Tribes  to  adopt  today's  rule 
into  their  programs  to  promote  lead- 
based  paint  abatement  activities  in 
homes  and  other  residences  in  Indian 
Country. 

VI.  How  Does  This  Final  Rule  Comply 
With  Applicable  Statutes  and  Executive 
Orders? 

'Statutory  and  Executive  Order  Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866,  EPA 
must  determine  whether  a  regulatory 
action  is  significant  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the  other 
provisions  of  the  Executive  Order.  The 
Order  defines  a  significant  regulatory 
action  as  one  that  is  likely  to  result  in 
a  rule  that  may:  (1)  Have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan- 
programs  or  rights  and  obligations  or 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

EPA  has  performed  a  full  economic 
analysis,  "Economic  Analysis  of  EPA's 
Final  Rule  Amending  40  CFR  parts  257 
and  258,"  which  is  available  in  the 
docket  for  today's  rule.  The  Economic 
Analysis  concludes  that  this  rule  will 
impose  no  additional  costs  to  parties,  . 
but  may  result  in  cost  savings  and 
incremental  public  health  benefits.  The 
rule  authorizes  the  disposal  of 
residential  LBP  waste  in  C&D  landfills, 
where  previously,  as  "household  waste" 
under  the  July  31.  2000  policy 
memorandum,  disposal  was  authorized 
only  in  MSWLFs.  Therefore,  EPA 
believes  that,  in  those  parts  of  the 
country  where  costs  associated  with 
transport  to  and  disposal  in  C&D 
landfills  is  less  expensive  than  costs 
associated  with  MSWLF  disposal,  some 
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residential  LBP  waste  will  be  diverted 
from  MSWLFs  to  C&D  landfills.  Where 
this  occurs,  generators  will  benefit  from 
lower  waste  management  and  disposal 
costs. 

EPA  believes  that  only  residential 
LBP  waste  generators  in  the  Midwest. 
Northeast,  and  South  regions  will  shift 
disposal  from  MSWLFs  to  C&D  landfills, 
based  on  an  analysis  of  the  relative  costs 
.    of  MSWLF  and  C&D  landfill  disposal  by 
region.  EPA  further  believes  that  the 
percentage  of  residential  LBP  waste  that 
is  affected  is  proportional  to  the  share 
of  these  three  regions  in  the  number  of 
housing  units  with  LBP,  which  is  84.4 
percent.  Under  these  assumptions,  an 
estimated  0.87  million  tons  of 
residential  LBP  waste  may  be  diverted 
from  MSWLFs  to  C&D  landfills 
annually.  This  represents  0.73  percent 
of  the  total  volume  of  all  waste  disposed 
of  in  MSWLFs  annually.  This  shift  in 
disposal  would  save  residential  LBP 
waste  generators  in  the  Midwest. 
Northeast,  and  South  regions  up  to  an 
estimated  $16.76  million  annually.  The 
savings  accruing  to  generators  of 
residential  LBP  abatement  waste  is 
estimated  at  $0.79  million  per  year, 
whfle  the  savings  accruing  to  generators 
of  residential  renovation  and  * 

remodeling  waste  is  $15.98  million  per 
year. 

EPA  estimates  that  of  the  $0.79 
million  in  savings  that  could  accrue  to 
generators  of  residential  LBP  abatement 
waste,  an  estimated  39.7  percent,  or 
$0.31  million,  will  be  generated 
annually  in  the  public  housing  sector. 
EPA  assumes  that  in  the  public  sector, 
any  savings  in  residential  LBP  waste 
management  and  disposal  costs  will  be 
used  to  conduct  additional  LBP 
abatements.  Given  an  average  cost  for 
LBP  abatement  in  public  housing  iinits 
of  $3,650,  the  $0.31  million  in  annual 
savings  would  fund  an  additional  86 
abatements  each  year.  This  ensuing 
increase  in  LBP  abatement  projects 
would  result  in  a  more  rapid  reduction 
in  the  potential  for  exposure  to  the 
hazards  of  LBP,  especially  for  children. 
These  hazards  include  decreased 
intelligence  (i.e.,  lower  IQ),  behavioral 
problems,  reduced  physical  stature  and 
growth,  and  impaired  hearing. 

B.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
this  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  number  2050-0154.  Copies  of 
the  ICR  document(s)  may  be  obtained 
from  Susan  Auby,  by  mail  at  the  Office 
of  Environmental  Information, 


Collection  Strategies  Division,  U.S. 

Environmental  Protection  Agency 

(2822).  1200  Pennsylvania  Ave..  NW.. 
Washington.  DC  20460.  by  email  at 
auby.susan@epa.gov,  or  by  calling  (202) 
260-2740.  A  copy  may  also  be 
downloaded  off  the  Internet  at 
http://www.epa.gov/icr.  . 

Today's  action  does  not  impose  any 
new  information  collection  burden.  The 
previously  approved  information 
collection  requirements  are  contained  in 
the  existing  regulations  at  40  CFR 
257.30.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information, 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 


school  district  or  special  district  with  a 
population  of  less  than  50.000;  and  (3)  ^ 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities.  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  mmiber  of  small  entities. 
This  final  rule  does  not  impose  any  new 
requirements  on  small  entities.  In  fact, 
the  rule  will  provide  an  additional  non- 
mandatory  option  for  the  disposal  of 
residential  LBP  waste,  which  could     % 
result  in  less  cost  in  managing 
residential  LBP  waste. 

D.  Unfunded  Mandates  Reform  Act 


C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA). 
as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  etseq., 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute,  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  final  rule  on  small  entities,  a 
small  entity  is  defined  as:  (1)  A  small 
business  that  is  primarily  engaged  in 
lead  paint  removal  as  described  in  the 
North  American  Industry  Classification 
System  (see  http://www.sba.gov/size/ 
SIC2NAICSmain.html);  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  coimty.  town. 


Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
regulatory  actions  on  State,  local,  and 
Tribal  governments,  and  the  private 
sector.  Under  Section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed.  Section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  alternatives  and  adopt  the 
least  costly,  most  cost  effective  or  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule.  The  provisions 
of  Section  205  do  not  apply  when  they 
are  inconsistent  with  applicable  law. 
Moreover,  Section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  imiquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  Section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 
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Today's  final  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector.  This  final  rule  does  not 
impose  any  enforceable  duty  on  any 
State,  local  or  tribal  governments  or  the 
private  sector.  Thus,  today's  final  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  UMRA. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10. 
1999).  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  Policies  that  have 
federalism  implications'  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 
This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  As  explained  in 
Section  V.  of  this  preamble,  none  of 
today's  proposed  revisions  are  more 
stringent  or  broaden  the  scope  of  the 
existing  Federal  requirements. 
Therefore,  States  are  not  required  to 
adopt  the  revision  to  the  definition  of 
MSWLF  imit  nor  the  additional 
definitions  of  construction  and 
demolition  (C&D)  landfill  and 
residential  lead-based  paint  waste  in 
today's  rule.  Thus,  Executive  Order 
13132  does  not  apply  to  this  final  rule. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Govenunents 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Govermnents"  (65  FR 
67249.  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  This  final  rule  does  not 
have  tribal  implications  as  specified  in 
Executive  Order  13175.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 


Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
Today's  final  rule  would  expressly 
provide  an  additional  option  for 
disposal  of  certain  waste  applicable  in 
Indian  Country,  but  would  not  create 
any  mandate  on  Indian  tribal 
governments.  Thus,  Executive  Order 
13175  does  not  apply  to  this  rule. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Risks  and 
Safety  Risks 

Executive  Order  13045.  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  applies  to  any 
rule  that:  (1)  Is  determined  to  be 
"economically  significant"  as  defined 
imder  Executive  Order  12866,  and  (2) 
concerns  an  environmental  health  or 
safety  risk  that  EPA  has  reason  to 
believe  may  have  a  disproportionate 
effect  on  children.  If  the  regulatory 
action  meets  both  criteria,  the  Agency 
must  evaluate  the  environmental  hesdth 
or  safety  effects  of  the  planned  rule  on 
children,  and  explain  why  the  planned 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

This  final  rule  is  not  subject  to 
Executive  Order  13045  because  it  is  not 
an  economically  significant  rule  as 
defined  by  Executive  Order  12866. 
However,  this  rule  will  affect  decisions 
involving  the  environmental  health  or 
safety  risks  to  children.  In  fact,  it  will 
benefit  children  by  allowing 
environmentally  protective  disposal  of 
residential  lead-based  paint  waste  in 
C&D  landfills,  which  is  less  costly  than 
disposal  in  MSWLFs  in  certain  areas  of 
the  U.S.,  therefore  reducing  the  cost  of 
lead  abatements.  Reducing  the  cost  of 
LBP  abatements  will  also  reduce  the 
amount  of  time  needed  to  complete 
abatements  in  public  housing.  Lower 
abatement  costs  may  increase  the 
amount  of  private  homes  imdergoing 
abatements.  By  reducing  costs 
associated  widi  the  disposal  of  LBP 
waste,  the  Agency  believes  that  the 
niunber  of  abatements  may  marginally 
increase,  thus  resulting  in  a  reduction  of 
the  number  of  children  exposed  to  LBP. 

H.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

This  proposed  rule  is  not  a 
"significant  energy  action"  as  defined  in 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001))  because  it  will  not  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy. 


I.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Pub  L.  104-113, 
Sec.  12(d)  (15  U.S.C.  272  note)  directs 
us  to  use  voluntary  consensus  standards 
in  our  regulatory  activities  unless  to  do 
so  would  be  inconsistent  with 
applicable  law  or  otherwise  impractical. 
Voluntary  consensus  standards  are 
technical  standards  (for  example, 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB. 
explanations  when  we  decide  not  to  use 
available  and  applicable  volimtary 
consensus  standards.  Today's  final  rule 
does  not  involve  technical  standards, 
voluntary  or  otherwise.  Therefore,  the 
NTTAA  does  not  apply  to  today's  final 
rule. 

J.  Executive  Order  12898:  Federal 
Action  To  Address  Justice  in  Minority 
Populations  and  Low-Income 
Populations 

Ueder  Executive  Order  12898. 
"Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations."  as  well  as  through  EPA's 
April  1995,  "Environmental  Justice 
Strategy,  OSWER  Environmental  Justice 
Task  Force  Action  Agenda  Report,"  and 
the  National  Environmental  Justice 
Advisory  Council,  EPA  has  undertaken 
to  incorporate  environmental  justice 
into  its  policies  and  programs.  EPA  is 
committed  to  addressing  environmental 
justice  concerns,  and  is  assuming  a 
leadership  role  in  enviroiunental  justice 
initiatives  to  enhance  environmental 
quality  for  all  residents  of  the  United 
States.  The  Agency's  goals  are  to  ensiue 
that  no  segment  of  the  population, 
regardless  of  race,  color,  national  origin, 
or  income,  bears  disproportionately 
high  and  adverse  human  health  and 
environmental  effects  as  a  residt  of 
EPA's  policies,  programs,  and  activities. 

Today's  final  rule  is  not  expected  to 
negatively  impact  any  community,  and 
therefore  is  not  expected  to  cause  any 
disproportionately  high  and  adverse 
impacts  to  minority  or  low-income 
communities  versus  non-minority  or 
affluent  commimities.  On  the  contrary, 
since  the  rule  will  reduce  the  cost  of 
performing  LBP  abatements  in  certain 
regions  of  the  U.S.,  EPA  believes  that 
the  savings  will  afford  public  housing 
authorities,  in  particular,  the 
opportimity  to  conduct  additional 
abatements  of  LBP  hazards  in  affected 
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housing  units.  Tenants  of  public 
housing  units  are  possibly  more  likely 
to  be  minority  and  lower-income 
households,  and  the  rule  should  have 
the  effect  of  providing  a  differential 
benefit  to  such  populations. 

V*. 

K.  Congressional  Review  Act 

The  Congressional  review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that,  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C,  804(2).  This  rule 
will  be  effective  on  June  18,  2003. 


List  ofSub)ects 

40  CFR  Part  257 

Environmental  protection,  Waste 
treatment  and  disposal. 

40  CFR  Part  258 

Environmental  protection,  Reporting 
and  recordkeeping  requirements.  Waste 
treatment  and  disposal.  Water  pollution 
control. 

Dated:  June  12.  2003. 
Christine  Todd  Whitman. 
Administrator. 

■  For  reasons  set  out  in  the  preamble, 
title  40,  chapter  I  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  257— {AMENDED] 

■  1.  The  authority  citation  for  part  257  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  6907(a)(3).  6912(a)(1), 
6944(a),  and  6949a(c);  33  U.S.C.  1345(d)  and 
(e). 

■  2.  Section  257.2  is  amended: 

■  a.  By  adding  in  alphabetical  order  the 
definitions  for  "Construction  and 
demolition  (C&D)  landfill"  and 
"Residential  lead-based  paint  waste," 
and 

■  b.  By  revising  the  definition  of 
"Municipal  solid  waste  landfill 
(MSWLF)  unit." 

The  revision  and  additions  read  as 
follows: 

§257.2    Definitions. 


Construction  and  demolition  (C&-D) 
landfill  means  a  solid  waste  disposal 
facility  subject  to  the  requirements  of 
subparts  A  or  B  of  this  part  that  receives 
construction  and  demolition  waste  and 
does  not  receive  hazardous  waste 
(defined  in  §  261.3  of  this  chapter)  or 
industrial  solid  waste  (defined  in 
§  258.2  of  this  chapter).  Only  a  C&D 
landfill  that  meets  the  requirements  of 
subpart  B  of  this  part  may  receive 
conditionally  exempt  small  quantity 
generator  waste  (defined  in  §  261.5  of 
this  chapter).  A  C&D  landfill  typically 
receives  any  one  or  more  of  the 
following  types  of  solid  wastes :    * 
roadwork  material,  excavated  material, 
demolition  waste,  construction/ 
renovation  waste,  and  site  clearance 
waste. 
***** 

Municipal  solid  waste  landfill 
(MSWLF)  unit  means  a  discrete  area  of 
land  or  an  excavation  that  receives 
household  waste,  and  that  is  not  a  land 
application  unit,  surface  impoundment, 
injection  well,  or  waste  pile,  as  those 
terms  are  defined  in  this  section.  A 
MSWLF  imit  also  may  receive  other 
types  of  RCRA  Subtitle  D  wastes,  such 
as  commercial  solid  waste, 
nonhazardous  sludge,  and  industrial 
solid  waste.  Such  a  landfill  may  be 
publicly  or  privately  owned.  A  MSWLF 
unit  may  be  a  new  MSWLF  unit,  an 
existing  MSWLF  unit  or  a  lateral 
expansion.  A  construction  and 
demolition  landfill  that  receives 
residential  lead-based  paint  waste  and 
does  not  receive  any  other  household 
waste  is  not  a  MSWLF  unit. 
***** 

Residential  lead-based  paint  waste 
means  waste  containing  lead-based 
paint,  which  is  generated  as  a  result  of 
activities  such  as  abatement, 
rehabilitation,  renovation  and 
remodeling  in  homes  and  other 
residences.  The  term  residential  lead- 
based  paint  waste  includes,  but  is  not 
limited  to,  lead-based  paint  debris, 
chips,  dust,  and  sludges. 


PART  258— [AMENDED] 

■  1.  The  authority  citation  for  part  258 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1345(d)  and  (e):  42 
U.S.C.  6902(a).  6907,  6912(a),  6944.  6945(c) 
and  6949a(c). 

■  2.  Section  258.2  is  amended: 

■  a.  By  adding  in  alphabetical  ordrar  the 
definitions  for  "Construction  and 
demolition  (C&D)  landfill"  and 
"Residential  lead-based  paint  waste," 
and 


■  b.  By  revising  the  definition  of 
'Municipal  solid  waste  landfill 
(MSWLF)  unit." 

The  revision  and  additions  read  as 
follows: 

§258.2    Definitions.     ' 

***** 

Construction  and  demolition  (C&D) 
landfill  means  a  solid  waste  disposal 
facility  subject  to  the  requirements  in 
part  257,  subparts  A  or  B  of  this  chapter 
that  receives  construction  and 
demolition  waste  and  does  not  receive 
hazardous  waste  (defined  in  §  261.3  of 
this  chapter)  or  industrial  solid  waste 
(defined  in  §  258.2  of  this  chapter).  Only 
a  C&D  landfill  that  meets  the 
requirements  of  40  CFR  part  257, 
subpart  B  may  receive  conditionally 
exempt  small  quantity  generator  waste 
(defined  in  §261.5  of'this  chapter).  A 
C&D  landfill  typically  receives  any  one 
or  more  of  the  following  types  of  solid 
wastes:  roadwork  material,  excavated 
material,  demolition  waste, 
construction/renovation  waste,  and  site 
clearance  waste. 
***** 

Municipal  solid  waste  landfill 
{MSWLF)  unit  means  a  discrete  area  of 
land  or  an  excavation  that  receives 
household  waste,  and  that  is  not  a  land 
application  unit,  surface  impoundment, 
injection  well,  or  waste  pile,  as  those 
terms  are  defined  under  §  257.2  of  this 
chapter.  A  MSWLF  unit  also  may 
receive  other  types  of  RCRA  Subtitle  D 
wastes,  such  as  commercial  solid  waste, 
nonhazardous  sludge,  conditionally 
exempt  small  quantity  generator  waste 
and  industrial  solid  waste.  Such  a 
landfill  may  be  publicly  or  privately 
owned.  A  MSWLF  unit  may  be  a  new 
MSWLF  unit,  an  existing  MSWLF  unit 
or  a  lateral  expansion.  A  construction 
and  demolition  landfill  that  receives    . 
residential  lead-based  paint  waste  and 
does  not  receive  any  other  household 
waste  is  not  a  MSWLF  unit. 
***** 

Residential  lead-based  paint  waste 
means  waste  containing  lead-based 
paint,  which  is  generated  as  a  result  of 
activities  such  as  abatement, 
rehabilitation,  renovation  and    " 
remodeling  in  homes  and  other 
residences.  The  term  residential  lead- 
based  paint  waste  includes,  but  is  not 
limited  to,  lead-based  paint  debris, 
chips,  dust,  and  sludges. 
***** 

(FR  Doc.  03-15363  Filed  6-17-03;  8:45  am] 
BILUNG  CODE  656a-9(M> 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  tfM  Secretary 

49  CFR  Part  1 

[Docket  No.  OST  1999-61891 
RIN  9991-AA37 

Organization  and  Delegation  of  Powers 
and  Duties,  Update  of  Secretarial 
Delegations 

AGENCY:  Office  of  the  Secretary, 
Depjirtment  of  Transportation. 
ACTION:  Final  rule. 


SUMMARY:  The  Secretary  of 
Transportation  (Secretary)  is  delegating 
to  the  Maritime  Administrator  his 
authority  to  issue,  transfer,  amend,  or 
reinstate  a  license  for  the  construction 
and  operation  of  a  deepwater  port  as 
provided  for  in  the  Deepwater  Port  Act, 
of  1974.  as  amended.  Section  106  of  the 
Maritime  Transportation  Security  Act  of 
2002  amended  the  Deepwater  Port  Act 
to  include  facilities  that  transport 
natural  gas  from  the  United  States  outer 
continental  shelf.  This  rule  does  not 
change  the  previous  delegation  of 
license  processing  functions  to  the 
United  States  Coast  Guard,  now  part  of 
the  Department  of  Homeland  Security, 
and  to  the  Maritime  Administration. 
The  two  agencies  will  continue  to 
coordinate  their  processing  of  the 
license  applications.  The  rule  also  does 
not  change  the  previous  delegation  of 
Deepwater  Port  Act  authority  to  the 
Administrator  of  the  Research  and 
Special  Programs  Administration. 
EFFECTIVE  DATE:  June  18.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancy  Kessler,  Senior  Attorney- 
Advisor,  Office  of  the  Assistant  General 
Counsel  for  Environmental,  Civil  Rights, 
and  General  Law,  Department  of 
Transportation,  Room  10102,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  Phone:  (202)  366-9154. 
SUPPLEMENTARY  INFORMATION:  This  rule 
revises  the  Secretary's  reservation  of 
authority  imder  the  Deepwater  Port  Act, 
as  amended.  The  Secretary  is  delegating 
to  the  Maritime  Administrator  his 
authority  to  issue,  transfer,  amend,  or 
reinstate  a  license  for  the  construction 
and  operation  of  a  deepwater  oil  or 
natural  gas  port  as  provided  for  in  the 
Deepwater  Port  Act  of  1974.  as 
amended,  33  U.S.C.  1501-1524  (DWPA). 
The  DWPA,  as  amended  by  section  106 
of  the  Maritime  Transportation  Security 
Act  of  2002.  Pub.  L.  107-295, 116 
STAT.  2064  at  286  (MTSA).  governs  the 
licensing  of  any  offshore  facility  used  to 
handle  and  transport  petroleum  and 
natural  gas,  pursuant  to  the  amendment 


of  the  DWPA.  A  deepwater  port  must  be 
licensed  by  the  Secretary.  To  date, 
LOOP  LLC  is  the  only  offshore 
deepwater  port  facility  licensed  by  the 
Secretary  under  the  DWPA.  LOOP  LLCs 
License  was  issued  on  January  17, 1977, 
and  was  amended  and  updated  on  June 
1,  2000. 

The  Commandant  of  the  United  States 
Coast  Guard  (USCG)  and  the 
Administrator  of  the  Maritime 
Administration  (MARAD)  have  operated 
under  delegated  authority  to  coordinate 
the  processing  of  applications  for  the 
issuance,  transfer,  amendment,  or 
reinstatement  of  a  license  for  the 
construction  and  operation  of  a 
deepwater  port.  62  FR  11382  (March  12. 
1997);  49  CFR  1.46(s)  and  1.66(aa).  The 
USCG  has  the  additional  statutory 
responsibility  to  approve  an  operations 
manual  for  a  deepwater  port.  33  U.S.C. 
1503(e)(1).  The  USCG  retained  the 
statutory  and  delegated  authorities  upon 
its  transfer  to  the  Department  of 
Homeland  Security  (Department  of 
Homeland  Security  Delegation  Number: 
0170,  §  2.  (75),  March  3,  2003;  Pub.  L. 
107-296,  section  888.).  This  rule  does 
not  change  the  authorities  delegated  to 
USCG  and  to  MARAD  nor  does  it 
change  the  coordination  between  the 
USCG  and  MARAD  for  processing 
license  applications.  The  rule  clarifies 
that  the  authorities  of  USCG  and 
MARAD  for  processing  license 
applications  include  the  authorities  to 
process  an  application  for  a  license 
reinstatement.  33  U.S.C.  1503(b)  and  (f) 
(as  amended  by  Pub.  L.  98-419,  Sept. 
25, 1984). 

This  rule  does  not  change  the 
Secretary's  previous  delegation  of 
DWPA  authority  to  the  Administrator  of 
the  Research  and  Special  Programs 
Administration  (RSPA)  in  49  CFR 
1.53(a)(3)  for  the  establishment, 
enforcement,  and  review  of  regulations 
concerning  the  safe  construction, 
operation  or  maintenance  of  pipelines 
on  Federal  lands  and  the  Outer 
Continental  Shelf  (33  U.S.C.  1520). 

By  Federal  Register  notices  dated, 
respectively.  December  27,  2002  (67  FR 
79234).  and  January  23,  2003  (68  FR 
3299),  the  Department  of  Transportation 
through  the  USCG  and  MARAD  gave 
notice,  as  required  by  the  DWPA,  of 
applications  filed  by  Port  Pelican  LLC 
and  El  Paso  Energy  Bridge  Gulf  of 
Mexico,  LLC  for  licenses  to  own, 
construct,  and  operate  deepwater 
natural  gas  port  facilities.  Since  then, 
MARAD  and  the  USCG  have  been 
coordinating  the  processing  of  these 
applications.  By  this  rule,  MARAD  has 
the  authority  over  the  issuance  of  the 
licenses  for  the  respective  applicants 
and  for  any  future  applicants. 


This  amendment  to  49  CFR  part  1  to 
reflect  the  Secretary's  delegation  of  his 
authority  to  issue,  transfer,  amend  or 
reinstate  a  license  for  the  construction 
and  operation  of  a  deepwater  port  to  the 
Maritime  Administrator  relates  solely  to 
departmental  organization,  procedure, 
and  practice.  Therefore,  notice  and 
comment  are  unnecessary  under  5 
U.S.C.  553(b).  Further,  since  the 
amendment  expedites  the  MARAD's 
ability  to  meet  the  statutory  intent  of  the 
applicable  laws  and  regvdations  covered 
by  this  delegation,  the  Secretary  finds 
good  cause  under  5  U.S.C.  553(d)(3)  for 
ihe  final  rule  to  be  effective  on  the  date 
of  publication  in  the  Federal  Register. 

Regulatory  Process  Matters 

Regulatory  Assessment 

This  rulemaking  is  a  nonsignificant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  that  Order.  This  rule 
is  also  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transpbrtation.  44  FR 

11034. 

This  rule  does  not  impose  unfunded 
mandates  or  requirements  that  will  have 
any  impact  on  the  quality  of  the  human 
environment. 

I 
Small  Business  Impact 

The  Regulatory  Flexibility  Act  of 
1980,  5  U.S.C.  601  et  seq.,  (Act)  was 
enacted  by  Congress  to  ensure  that  small 
entities  are  not  unnecessarily  and 
disproportionately  burdened  by 
government  regulations.  The  Act 
requires  agencies  to  review  proposed 
regulations  that  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  this  rule,  small  entities  include  all 
small  businesses  that  are  potential 
offerors  and  contractors  bidding  on 
Department  of  Transportation  proposed 
acquisitions.  The  Act  does  not  apply  to 
this  rulemaking,  since  a  notice  of 
proposed  rulemaking  was  not  required. 
However,  the  Department  certifies  that  - 
this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
makes  administrative  changes  to  49  CFR 
Part  1;  therefore,  a  Regulatory  Flexibility 
Analysis  has  not  been  performed. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism  Assessment 

This  proposed  rule  has  been  reviewed 
in  accordance  with  the  principles  and 
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criteria  contained  in  Executive  Order 
13132  dated  August  4. 1999,  and  it  is 
determined  that  this  action  does  not 
have  a  substantial  direct  effect  on  the 
States,  or  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  rule  will  not 
limit  the  policymaking  discretion  of  the 
State  nor  preempt  any  State  law  or 
regulation. 

List  of  Subjects  in  49  CFR  Part  1 

Authority  delegations  (Government 
agencies).  Organizations  and  functions 
(Government  agencies). 

■  In  consideration  of  the  foregoing.  Part 
1  of  Title  49.  Code  of  Federal 
Regulations,  is  amended  as  follows: 


PART  1— [AMENDED] 

■  1.  The  authority  citation  for  part  1  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  322;  46  U.S.C. 
2104(a);  28  U.S.C.  2672;  31  U.S.C.  3711(a)(2): 
Pub.  L.  101-552,  104  Stat.  2736;  Pub.  L.  106- 
159. 113  Stat.  1748;  Pub.  L.  107-71. 115  Stat. 
597;  Pub.  L.  107-295. 

■  2.  In  §  1.44,  revise  paragraph  (o)  to  read 
as  follows: 

§  1 .44    Reservation  of  authority. 

*  *  *  (o)  Deepwater  ports.  Repealed. 

***** 

■  3.  In  §  1.66,  redesignate  paragraphs 
{aa)(l)  through  (6)  as  paragraphs  (aa)(2) 
through  (7).  Add  a  new  paragraph  (aa)(l) 
and  revise  newly  designated  (aa)(2)  to 
read  as  follows: 

§  1 .66    Delegations  to  the  Maritime 
Administrator. 


(aa)  *  *  * 

(1)  The  authority  to  issile,  transfer, 
amend,  or  reinstate  a  license  for  the 
construction  and  operation  of  a 
deepwater  port  (33  U.S.C.  1503(b)). 

(2)  The  authority  to  process 
applications  for  the  issuance,  transfer, 
amendment,  or  reinstatement  of  a- 
license  for  the  construction  and 
operation  of  a  deepwater  port  (33  U.S.C. 
1503(b)),  as  amended,  in  coordination 
with  the  Commandant  of  the  Coast 
Guard. 


Issued  in  Washington,  DC  on  this  4th  day 
of  June,  2003. 
Norman  Y.  Mineta, 
Secretary  of  Transportation. 
[FR  Doc.  03-15400  Filed  6-17-03;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1220 

[No.  LS-02-14] 

Amendment  to  the  Soybean  Promotion 
and  Research  Rules  and  Regulations 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  the  Soybean  Promotion  and      * 
Research  Rules  and  Regulations  (Rules 
and  Regulations)  established  under  the 
Soybean  Promotion.  Research,  and 
Consumer  Information  Ac*  (Act)  by 
requiring  first  purchasers  of  soybeans 
and  producers  marketing  processed 
soybeans  or  soybean  products  of  a 
producer's  own  production  in  the  States 
or  regions  of  Delaware,  Louisiana,  South 
Carolina,  Texas,  Eastern  Region,  and  the 
Western  Region,  to  remit  and  report 
assessments  on  a  quarterly  basis  rather 
than  a  monthly  basis.  This  proposed 
change  would  reduce  the  administrative 
costs  of  monthly  reporting  imposed  on 
these  smaller  soybean  producing  States 
and  regions. 

DATES:  Written  comments  must  be 
received  by  July  18,  2003. 
ADDRESSES:  Send  a  copy  of  your 
comments  to  Kenneth  R.  Payne.  Chief; 
Marketing  Programs  Branch;  Livestock 
and  Seed  Program;  Agricultural 
Marketing  Service  (AMS),  USDA,  Room 
2638-S;  STOP  0251;  1400  Independence 
Avenue.  SW.;  Washington,  DC  20250- 
0251.  Comments  may  also  be  sent 
electronically  to 

SoybeanComments@usda.gov  or  by 
facsimile  at  202/720-1125.  All 
comments  should  reference  the  docket 
number  LS-02-14,  the  date,  and  the 
page  number  of  this  issue  of  the  Federal 
Register.  Comments  will  be  available  for 
public  inspection  via  the  Internet  at 
http://www.ams.uscla.gov/lsg/qtpb/rp- 
soy.htm  or  between  8  a.m.  and  4:30  p.m. 


Eastern  Time,  Monday  through  Friday, 
except  holidays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marlene  M.  Betts,  Agricultural 
Marketing  Specialist,  Marketing 
Programs  Branch,  202/720-1115. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  waived  the  review  process 
required  by  Executive  Order  12866  for 
this  action. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  proposal  is  not 
intended  to  have  a  retroactive  effect. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
§  1971  of  the  Act,  a  person  subject  to  the 
Soybean  Promotion  and  Research  Order 
(Order)  may  file  a  petition  with  the 
Department  of  Agriculture  (Department) 
stating  that  the  Order,  any  provision  of 
the  Order,  or  any  obligation  imposed  in 
connection  with  the  Order,  is  not  in 
accordance  with  law  and  requesting  a 
modification  of  the  Order  or  an 
exemption  from  the  Order.  Jhe 
petitioner  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  a 
hearing,  the  Department  would  rule  on 
the  petition.  The  Act  provides  that  the 
district  courts  of  the  United  States  in 
any  district  in  which  such  person  is  an 
inhabitant,  or  has  their  principal  place 
of  business,  has  jurisdiction  to  review 
the  Department's  ruling  on  the  petition, 
if  a  complaint  for  this  purpose  is  filed 
within  20  days  after  the  date  of  the  entry 
of  the  ruling.  Further,  §  1974  of  the  Act 
provides,  with  certain  exceptions,  that 
nothing  in  the  Act  may  be  construed  to 
preempt  or  supersede  any  other  program 
relating  to  soybean  promotion,  research, 
consumer  information,  or  industry 
information  organized  and  operated 
under  the  laws  of  the  United  States  or 
any  State.  One  exception  in  the  Act 
concerns  assessments  collected  by 
Qualified  State  Soybean  Boards 
(QSSBs).  The  exception  provides  that  to 
ensure  adequate  funding  of  the 
operations  of  QSSBs  under  the  Act,  no 
State  law  or  regulation  may  limit  or 
have  the  effect  of  limiting  the  full 
amount  of  assessments  that  a  QSSB  in 
that  State  may  collect,  and  which  is 
authorized  to  be  credited  under  the  Act. 


Another  exception  concerns  certain 
referenda  conducted  during  specified 
periods  by  a  State  relating  to  the 
continuation  or  termination  of  a  QSSB 
or  State  soybean  assessment. 

Re^latory  Flexibility  Act 

AMS  has  determined  that  this 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  as  defined  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
because  it  only  revises  the  remittance  of 
assessments  and  reports  from  a  monthly  • 
basis  to  a  quarterly  basis  for  certain 
States  or  regions.  The  States  or  regions 
of  Delaware,  Louisiana,  South  Carolina, 
Texas,  Eastern  Region,  and  the  Western 
Region  will  be  changed  from  monthly 
remitting  States  or  regions  to  quarterly 
remitting  States  or  regions  to  reduce 
administrative  costs.  Because  of  the 
minimal  number  of  first  purchasers, 
producers,  and  total  remittances  from 
these  States  and  regions,  allowing  the 
States  or  regions  to  remit  and  report 
assessments  on  a  quarterly  basis  would 
benefit  QSSBs,  the  States  and  regions, 
and  the  United  Soybean  Board  (Board) 
by  reducing  the  administrative  costs  of 
remitting  and  reporting  assessments  on 
a  monthly  basis.  The  proposed  action 
would  likely  reduce  administrative 
costs  by  approximately  $10,000.  As 
such,  these  changes  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  There  are  an 
estimated  30,000  soybean  producers 
who  pay  assessments  and  an  estimated 
150  first  purchasers  who  collect 
assessments  in  the  four  affected  States 
and  two  regions.  There  are  six  QSSBs 
that  would  be  affected  under  this 
proposed  rule.  Most  flf  these  entities 
would  be  considered  small  entities 
under  the  criteria  established  by  the 
Small  Business  Administration  (13  CFR 
121.201). 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1990  (44  U.S.C. 
Chapter  35),  the  reporting  and 
recordkeeping  requirements  included  in 
7'CFR  part  1220  were  previously 
approved  by  0MB  and  were  assigned 
OMB  control  number  0581-0093.  The 
purpose  of  this  proposed  rule  is  to 
change  the  remitting  and  reporting  of 
assessments  to  a  quarterly  basis  from  a 
monthly  basis  in  four  soybean 
producing  States  and  two  regions.  There 
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are  a  minimal  number  of  first 
purchasers  and  producers  in  these  four 
States  and  two  regions.  This  change 
woidd  not  substantially  impact  the 
overall  total  burden  hours.  As  a  result, 
no  change  to  the  previously  submitted 
burden  estimate  is  necessary. 

Background  and  Proposed  Changes 

The  Act  (7  U.S.C.  6301-6311) 
provides  for  the  establishment  of  a 
coordinated  program  of  promotion  and 
research  designed  to  strengthen  the 
soybean  industry's  position  in  the 
marketplace,  and  to  maintain  and 
expand  domestic  and  foreign  markets 
and  uses  for  soybeans  and  soybean 
products.  The  program  is  financed  by  an 
assessment  of  0.5  of  1  percent  of  the  net 
market  price  of  soybeans  sold  by 
producers.  The  final  Order  establishing 
a  soybean  promotion,  research,  and 
consumer  information  program  was 
published  in  the  July  9.  1991.  issue  of 
the  Federal  Register  (56  FR  31043)  and 
assessments  began  on  September  1, 
1991. 

The  Soybean  Promotion  and  Research 
Ruleg  and  Regulations.  7  CFR  part  1220, 
published  in  the  Federal  Register  on 
July  2.  1992  (57  FR  29436).  specify  in 
§  1220.312(b)  that  first  purchasers  and 
producers  responsible  for  remitting 
assessments  shall  remit  assessments  and 
reports  on  a  monthly  or  quarterly  basis 
depending  upon  the  State  or  region  in 
which  they  are  located.  This  proposed 
rule  would  change  the  States  or  regions 
of  Delaware,  Louisiana,  South  Carolina, 
Texas.  Eastern  Region,  and  the  Western 
Region  from  remitting  and  reporting 
assessments  on  a  monthly  basis  to  a 
quarterly  basis.  Currently,  15  States  and 
2  regions  report  on  a  monthly  basis  and 
14  States  report  on  a  quarterly  basis. 

The  Boara,  in  conjimction  with  the 
affected  States  and  regions, 
recommended  to  AMS  to  change  the 
period  for  remitting  and  reporting 
assessments  for  the  following  States  or 
regions  bom  a  monthly  basis  to 
quarterly  basis:  Delaware,  Louisiana, 
South  Carolina,  Texas,  Eastern  Region, 
and  the  Western  Region. 

This  proposed  rule  would  assist  these 
smaller  soybean  producing  States  and 
regions  (listed  above)  in  reporting  and 
remitting  their  assessments  to  the  Board. 
The  Board  has  decided  that  the  current 
requirement  to  remit  and  report 
assessments  on  a  monthly  basis  is  no 
longer  necessary  given  the  minimal 
number  of  first  purchasers  and  total 
remitters  from  these  smaller  soybean 
producing  States  and  regions.  Allowing 
these  States  and  regions  to  become 
quarterly  remitters  would  reduce  their 
administrative  costs.  It  is  estimated  that 
administrative  costs  would  be  reduced 


by  approximately  $10,000  if  first 
purchasers  of  soybeans  and  producers 
marketing  processed  soybeans  and 
soybean  products  of  a  producer's  own 
production  in  the  States  and  regions  of 
Delaware,  Louisiana,  South  Carolina, 
Texas,  the  Eastern  Region,  and  the 
Western  Region  could  remit  and  report 
assessments  on  a  quarterly  basis. 
Producers  that  market  soybeans  to  first 
purchasers  would  continue  to  pay  the 
assessment  at  the  time  of  settlement. 
Due  to  the  minimal  number  of  first 
purchasers  and  total  remittances  in 
these  States  and  regions,  allowing  the 
States  or  regions  to  remit  quarterly 
would  be  beneficial  to  the  States, 
regions,  and  the  Board  by  reducing  the 
administrative  costs  of  collecting 
assessments. 

A  30-day  comment  period  is  provided 
for  interested  persons.  For  the 
aforementioned  reasons,  a  30-day 
comment  period  is  deemed  appropriate 
so  that  the  proposed  change,  if  adopted, 
can  be  implemented  as  soon  as  possible. 

List  of  Subjects  in  7  CFR  Part  1220 

Administrative  practice  and 
procedm^,  Advertising,  Agricultiual 
research.  Marketing  agreements. 
Soybeans  and  soybean  products. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  Title  7, 
part  1220  be  amended  as  follows: 

PART  1220— SOYBEAN  PROMOTION, 
RESEARCH,  AND  CONSUMER 
INFORMATION 

1.  The  authority  citation  for  7  CFR 
part  1220  continues  to  read  as  follows: 

Authority:  7  U.S.C.  6301-6311. 

2.  In  §  1220.312,  the  table  in 
paragraph  (b)  is  revised  to  read  as 
follows:         «    ' 


Monttily 


(b) 


Monthly 

Arkansas  

Iowa 

Kansas  

Kentucky  

Mrchigan 

Minnesota 

Missouri 

Mississippi  

North  Carolina 

Tennessee  

Wisconsin 


Quarterly 


Alabama 

Delaware 

Florida 

Georgia 

Illinois 

Indiana 

Louisiana  ' 

Maryland 

North  Dakota 

Nebraska 

New  Jersey 

Ohio 

Oklahoma 

Pennsylvania 

South  Carolina 

South  Dakota 

Texas 


Quarteriy 


Virginia 

Eastern  Region 
Westem  Region 


Dated:  June  12,  2003. 

Kenneth  C.  Clayton, 

Acting  Administrator.  Agricultural  Marketing 
Service. 

[FR  Doc.  03-15318  Filed  6-17-03;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-37a-AD] 

RIN  2120-AA64 

Airworttiiness  Directives;  Boeing 
Model  757  Series  Airplanes  Powered 
by  Pratt  &  Whitney  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  doctmient  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  757  series  airplanes,  that 
currently  requires  modification  of  the 
nacelle  strut  and  wing  structure.  This 
action  would  reduce  a  certain 
compliance  time  in  the  existing  AD.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  fatigue  cracking 
in  primary  strut  structure  and 
consequent  reduced  structural  integrity 
of  .the  strut.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Conunents  must  be  received  by 
August  4.  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114,  " 
Attention:  Rules  Docket  No.  2001-NM- 
370-AD,  1601  Lind  Avenue,  SW.. 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  betwfwn  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Conunents  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-37O-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
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Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group.  PO 
Box  3707.  Seatde.  Washington  98124- 
2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Stremick.  Aerospace  Engineer, 
Airframe  Branch.  ANM-120S.  FAA. 
Seattle  Aircraft  Certification  Office. 
1601  Lind  Avenue.  SW..  Renton, 
Washington  98055-4056;  telephone 
(425)  917-6450;  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  apd 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  conmients  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket.'  ^ 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-370-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-370-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  September  28,  2000,  the  FAA 
issued  AD  2000-20-09,  amendment  39- 
11920  (65  FR  59703,  October  6,  2000), 
applicable  to  certain  Boeing  Model  757 
series  airplanes,  that  requires 
modification  of  the  nacelle  strut  and 
wing  structure.  The  requirements  of  that 
AD  are  intended  to  prevent  fatigue 
cracking  in  primary  strut  structure  and 
consequent  reduced  structural  integrity 
of  the  strut. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  2000-20-09, 
the  airplane  manufacturer  has  done  a 
new  structural  reassessment  of  the 
upper  link  of  the  strut  of  Boeing  Model 
757  series  airplanes  powered  by  Pratt  & 
Whitney  engines.  This  reassessment 
indicates  that  certain  design  changes  are 
needed  on  the  upper  link  to  ensure  that 
fatigue  cracking  does  not  occur  on  the 
primary  strut  structure  before  an 
airplane  reaches  its  design  service  , 
objective  of  20  years,  or  50,000  flight 
cycles.  Analysis  indicates  that  such 
cracking,  if  it  were  to  occur,  would  grow 
at  a  much  greater  rate  than  originally 
expected.  Fatigue  cracking  in  primary 
strut  structiu^  would  result  in  reduced 
structural  integrity  of  the  strut. 

The  compliance  time  for  the- 
modification  of  the  upper  link  (Boeing 
Service  Bulletin  757-54-0036.  dated 
May  14, 1998)  required  by  paragraph  (b) 
of  AD  2000-20-09,  has  been  reduced 
due  to  this  new  structural  assessment. 

Explanation  of  New  Relevant  Service 
Information 

We  have  reviewed  and  approved 
Boeing  Service  Bulletin  757-54-0034, 
Revision  1,  dated  October  11,  2001. 
(Boeing  Service  Bulletin  757-54-0034, 
dated  May  14,  1998,  was  referenced  as 
the  appropriate  source  of  service 
information  for  the  actions  required  by 
paragraph  (a)  of  AD  2000-20-09.)  We 
find  that  the  changes  incorporated  in 
Revision  1  of  the  service  bulletin  are  not 
substantive,  meaning  that  airplanes 
modified  per  the  original  issue  of  the 
service  bulletin  are  not  subject  to  any 
additional  work  imder  Revision  1  of  the 
service  bulletin.  Therefore,  we  have 
added  Revision  1  of  the  service  bulletin 
as  another  source  of  service  information 
for  the  accomplishment  of  the 
modification  required  by  paragraph  (a) 
of  this  AD. 


Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  2000-20-09  to  continue 
to  require  modification  of  the  nacelle 
strut  and  wing  structure.  This  new 
action  proposes  to  reduce  a  certain 
compliance  time  in  the  existing  AD.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously, 
and  as  discussed  below. 

Difference  Between  This  Proposed  AD 
and  Service  Bulletin  757-54-O036 

This  proposed  AD  would  add  a  grace 
period  of  2  years  to  the  thresholds 
recommended  in  the  service  bulletin  for 
accomplishment  of  the  modification  of 
the  upper  link  and  wire  support  bracket 
of  the  strut,  as  specified  in  paragraph  (d) 
of  this  AD,  as  follows:  Prior  to  the 
accumulation  of  27,000  total  flight 
cycles  (for  Model  757-200  series 
airplanes)  or  29,000  total  flight  cycles 
(for  Model  757-200PF  series  airplanes), 
or  within  2  years  after  the  effective  date 
of  this  AD,  whichever  is  later. 

Cost  Impact 

There  are  approximately  317 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
278  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  Since  this 
proposed  AD  would  merely  reduce  the 
compliance  time  for  certain  actions 
required  by  AD  2000-20-09  (Service 
Bulletin  757-54-0036),  it  would  add  no 
additional  costs,  and  would  require  no 
additional  work  to  be  performed  by 
affected  operators.  The  current  costs 
associated  with  AD  2000-20-09  are 
reiterated  in  their  entirety  (as  follows) 
for  the  convenience  of  affected 
operators: 

It  will  take  approximately  800  work 
hours  per  airplane  to  accomplish  the 
required  modification  of  the  nacelle 
strut  and  wing  structure  described  in 
Boeing  Service  Bulletin  757-54-0034.  at 
an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  will  be  provided  at 
no  cost  by  the  airplane  manufacturer. 
Based  on  these  figures,  the  cost  impact 
.  of  this  required  modification  on  U.S. 
operators  is  estimated  to  be  $13,344,000, 
or  $48,000  per  airplane. 

It  will  take  approximately  26  work 
hours  per  airplane  to  accomplish  the 
actions  described  in  Boeing  Service 
Bulletin  757-54-0027,  Revision  1,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  will  be  provided  at  no 
cost  by  the  airplane  manufacturer. 
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Based  on  these  figiues.  the  cost  impact 
of  these  required  actions  on  U.S. 
operators  is  estimated  to  be  $433,680,  or 
$1,560  per  airplane. 

It  will  take  approximately  90  wOrk 
hours  per  airplane  to  accomplish  the 
actions  described  in  Boeing  Service 
Bulletin  757-54-0036,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  be  provided  at  no 
cost  by  the  aiiplane  manufacturer. 
Based  on  these  figiu-es,  the  cost  impact 
of  these  required  actions  on  U.S. 
operators  is  estimated  to  be  $1,501,200, 
or  $5,400  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
futiu'e  if  this  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  State's,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regidation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  t^e  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption  ■ 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citatibn  for  part  39 
continues  to  read  as  follows: 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11920  (65  FR 
59703,  October  6,  2000),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  2O01-NM-37O-AD. 
Supersedes  AD  2000-20-09, 
Amendment  39-11920. 

Applicability:  Model  757  series  airplanes 
powered  by  Pratt  &  Whitney  engines,  line 
numbers  1  through  735  inclusive,  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request-approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
•  The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  in  primary 
strut  structure  and  consequent  reduced 
structural  integrity  of  the  strut,  accomplish 
the  following: 

Restatement  of  Requirements  of  AD  2000- 
20-09: 

Modifications 

(a)  Modify  the  nacelle  strut  and  wing 
structure  on  both  the  lef^  and  right  sides  of 
the  airplane,  in  accordance  with  Boeing 
Service  Bull^in  757-54-0034,  dated  May  14, 
1998;  or  Revision  1,  dated  October  11,  2001; 
at  the  later  of  the  times  specified  in 
paragraph  (a)(1)  or  (a)(2)  of  this  AD. 

(1)  Prior  to  the  accumulation  of  37,500 
total  flight  cycles,  or  within  20  years  since 
the  date  of  manufacture,  whichever  occurs 
first.  Use  of  the  optional  threshold  formula 
described  in  paragraph  I.D.  of  the  service 
bulletin  is  an  acceptable  alternative  to  the  20- 
year  threshold. 

(2)  Within  3,000  flight  cycles  after 
November  13,  2000  (the  effective  date  of  AD 
2000-20-09,  amendment  39-11920). 

(b)  Except  as  provided  by  paragraph  (d)  of 
this  AD:  Prior  to  or  concurrently  with  the 
accomplishment  of  the  hiodification  of  the 
nacelle  strut  and  wing  structure  required  by 


paragraph  (a)  of  this  AD;  as  specified  in 
paragraph  I.D.,  Table  1,  "Strut  Improvement 
Bulletins."  on  page  5  of  Boeing  Service 
Bulletin  757-54-0034,  dated  May  14,  1998; 
accomplish  the  actions  specified  in  Boeing 
Service  Bulletin  757-54-0027,  Revision  1, 
dated  October  27.  1994;  and  Boeing  Service 
Bulletin  757-54-0036,  dated  May  14,  1998, 
as  applicable,  in  accordance  with  those 
service  bulletins. 


Authority:  49  U.S.C.  106(g),  40113,  44701.       Repair 


(c)  If  any  damage  to  airplane  structure  is 
found  during  the  accomplishment  of  the 
modification  required  by  paragraph  (a)  of  this 
AD;  and  the  service  bulletin  specifies  to 
contact  Boeing  for  appropriate  action:  Prior 
to  further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA;  or 
in  accordance  with  data  meeting  the  type 
certification  basis  6f  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engineering  Representative  (DER)  who  has 
beenauthorized  by  the  Manager,  Seattle 
AGO,  to  make  such  findings.  For  a  repair 
method  to  be  approved  by  the  Manager, 
Seattle  ACO,  as  required  by  this  paragraph, 
the  approval  letter  must  specifically 
reference  this  AD. 

New  Requirements  of  this  AD: 

Modification 

(d)  Modify  the  nacelle  strut  (includes 
replacing  the  upper  link  with  a  new, 
improved  part  and  modifying  the  wire 
support  bracket  attached  to  the  upper  link)  in 

.  accordance  with  Boeing  Service  Bulletin 
757-54-0036,  dated  May  14,  1998,  at  the 
earlier  of  the  times  specified  in  paragraph 
(d)(1)  or  (d)(2)  of  this  AD. 

(1)  Prior  to  or  concurrently  with 
accomplishment  of  the  modification  of  the 
nacelle  strut  and  wing  structure  required  by 
paragraph  (a)  of  this  AD. 

(2)  Prior  to  the  accumulation  o£.27,000 
total  flight  cycles  (for  Model  757-200  series 
airplanes)  or  29.000  total  flight  cycles  (for 
Model  757-200PF  series  airplanes),  or  within 
2  years  aft^  the  effective  date  of  this  AD, 
whichever  is  later. 

Alterrtative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  2:  Information  concerning  the  * 

existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

[{]  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21. 1919 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 
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Issued  in  Renton,  Washington,  on  June  12, 
2003. 

Kaiene  C.  Yanamura, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  03-15336  Filed  6-17-03;  8:45  ami 
BILUNC  CODE  491fr-1»-4> 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-408-AD] 

RIN  2120-AA64        ^ 

Airworthiness  Directives;  Learjet 
Model  60  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Learjet  Model  60  airplanes,  that 
currently  requires  inspection  to  detect 
bends  in  or  damage  to  the  fuel  crossflow 
tube;  inspection  to  determine  clearance 
between  the  fuel  crossflow  tube  and  the 
flight  control  cables;  and  replacement  or 
repair  of  the  tube,  if  necessary.  This 
action  would  require  a  review  of 
airplane  maintenance  records  or  an 
inspection  to  determine  if  a  fuel 
crossflow  tube  having  a  certain  part 
number  is  installed;  and  follow-on/ 
corrective  actions,  as  applicable.  This 
action  also  would  expand  the 
applicability  of  the  existing  AD  to 
include  additional  airplanes.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  chafing  and 
consequent  failure  of  the  fuel  crossflow 
tube  due  to  inadequate  clearance 
between  the  tube  and  the  flight  control 
cables,  which  could  result  in  loss  of  fuel 
from  one  fuel  tank  during  normal 
operating  conditions  or  loss  of  fuel  from 
both  main  fuel  tanks  during  fuel  cross- 
feeding  operations.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
August  4,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
408-AD,  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 


holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-408-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Learjet,  Inc..  One  Learjet  Way,  Wichita, 
Kansas  67209-2942.  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Janusz.  Aerospace  Engineer, 
Systems  and  Propulsion  Branch,  ACE- 
116W,  FAA,  Wichita  Aircraft 
Certi^ation  Office,  1801  Airport  Road, 
Room  100,  Mid-Continent  Airport. 
Wichita,  Kansas  67209;  telephone  (316) 
946-4148;  fax  (316)  946-4407. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  sQch 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  th^  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped  . 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-408-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-408-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

On  June  28, 1995,  the  FAA  issued 
airworthiness  directive  (AD)  95-14-09, 
amendment  39-9303  (60  FR  36984.  July 
19, 1995),  applicable  to  certain  Learjet 
60  airplanes,  to  require  inspection  to 
detect  bends  in  or  damage  to  the  fuel 
crossflow  tube;  inspection  to  determine 
clearance  between  the  fuel  crossflow 
tube  and  the  flight  control  cables;  and 
replacement  or  repair  of  the  tube,  if 
necessary.  That  action  was  prompted  by 
reports  of  chafing  of  the  fuel  crossflow 
tube  by  flight  control  cables.  The 
requirements  of  that  AD  are  intended  to 
prevent  chafing  and  consequent  failure 
of  the  fuel  crossflow  tube  due  to 
inadequate  clearance  between  the  tube 
and  the  flight  control  cables,  which 
could  result  in  loss  of  fuel  from  one  fuel 
tank  during  normal  operating  conditions 
or  loss  of  fuel  from  both  main  fuel  temks 
during  fuel  cross-feeding  operations. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD,  the 
manufacturer  has  implemented  a  design 
change  to  adequately  preclude  chafing 
or  bending  of  tjie  fuel  crossflow  tube. 
Although  the  minimum  clearance 
required  by  AD  95-14-09  was  adequate, 
there  was  a  possibility  that  the  fuel 
crossflow  tube  could  be  installed 
incorrectly  due  to  installation  variables, 
including  rotation  of  the  fuel  crossflow 
tube.  The  design  change  calls  for  an 
increased  minimum  clearance  and  the 
installation  of  a  specific  part  number  for 
the  fuel  crossflow  tube,  which  can  be 
installed  in  only  one  way. 

Explanation  of  New  Service 
Information 

The  FAA  has  reviewed  and  approved 
Bombardier  Learjet  60  Alert  Service 
Bulletin  SB  A60-28-3,  Revision  2, 
dated  October  26.  1998.  This  service 
bulletin  describes  procedures  for 
inspecting  the  fuel  crossflow  tube  for 
damage  (e.g..  chafing  and/or  bends), 
measuring  the  clearance  between  the 
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crossflow  tube  and  flight  control  cables, 
and  correcting  incorrect  clearance.  For 
certain  airplanes,  this  service  bulletin 
also  describes  procedures  for  replacing 
existing  fuel  crossflow  tubes  with  new 
fuel  crossflow  tubes.  This  service 
bulletin  also  adds  certain  airplanes  to 
the  effectivity  listing. 

We  also  have  reviewed  and  approved 
Bombardier  Learjet  60  Service  Bulletin 
SB  60-28-4,  Revision  2,  dated  August 
22,  2001.  For  certain  airplanes,  this 
service  bulletin  describes  procedures  for 
replacing  existing  fuel  crossflow  tubes 
with  new  fuel  crossflow  tubes,  and 
measuring  the  clearance  between  the 
crossflow  tube  and  flight  control  cables. 

Accomplishment  ofthe  actions 
specified  in  these  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

.  Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  95-14-09  to  require  a 
review  of  ihaintenance  records  or  an 
inspection  to  determine  if  a  fuel 
.crossflow  tube  having  a  certain  part 
number  is  installed;  and  follow-on/ 
corrective  actions,  as  applicable.  Certain 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously, 
except  as  discussed  below. 

Differences  Between  Proposed  Rule  and 
Service  Bulletins 

Operators  should  note  the  following 
differences  between  the  proposed  AD 
and  the  service  bulletins: 

•  Bombardier  Learjet  60  Alert  Service 
Bulletin  SB  A60-28-3,  Revision  2, 
recommends  that  the  fuel  crossflow  tube 
be  inspected  for  bends  and  evidence  of 
damage  (e.g.,  contact  with  the  flight 
control  cables).  It  also  recommends  that 
the  clearance  between  the  fuel  crossflow 
tube  and  flight  control  cables  be 
measured  to  ensure  that  it  is  at  least 
0.150  inch.  This  proposed  AD  would 
not  require  those  inspections  because 
they  pertain  to  the  previous  airplane 
design.  In  lieu  of  the  previously 
described  inspections  for  bends  and 
evidence  of  damage,  this  proposed  AD 
would  require  a  review  of  the  airplane 
maintenance  records  or  an  inspection  to 
determine  if  a  certain  part  number  for 
the  fuel  crossflow  tube  is  installed.  In 
addition,  the  proposed  AD  would 
require  measurement  of  the  clearance 
between  the  fuel  crossflow  tube  and 
flight  control  cables  to  ensure  that  it  is 
at  least  0.35  inch.  We  have  determined 
that  an  interval  of  25  flight  hoiu-s  (after 


the  effective  date  of  this  proposed  AD) 
for  accomplishment  of  the  review  of  the 
airplane  maintenance  records/ 
inspection  would  address  the  identified 
unsafe  condition  in  a  timely  maimer. 

•  Alert  Service  Bulletin  A60-2ft-3, 
Revision  2,  also  recommends  a 
compliance  time  of  600  flight  hours  to 
replace  the  fuel  crossflow  tube,  if 
necessary.  This  proposed  AD  would 
extend  the  compliance  time  to  require 
replacement  of  emy  fuel  crossflow  tube 
not  having  the  correct  part  number,  with 
a  new  tube  having  the  correct  part 
number,  within  90  days  after  tii6 
proposed  inspection.  In  developing  an 
appropriate  compliance  time  for  this 
proposed  AD,  we  considered  not  only 
the  manufacturer's  reconunendation, 
but  the  degree  of  urgency  associated 
with  addressing  the  subject  unsafe 
condition,  the  average  utilization  of  the 
affected  fleet,  and  the  time  necessary  to 
perform  the  inspection.  In  light  of  all  of 
these  factors,  the  FAA  finds  a  longer 
compliance  time  for  completing  the 
proposed  actions  to  be  warranted,  in 
that  it  represents  an  appropriate  interval 
of  time  allowable  for  affected  airplanes 
to  continue  to  operate  without 
compromising  safetj'. 

•  Bombardier  Learjet  60  Ser\'ice 
Bulletins  SB  A60-28-3,  Revision  2,  and 
SB  60-28-4,  Revision  2,  specify  that  if 
the  correct  fuel  crossflow  tube  part 
number  is  installed  and  if  the  specified 
minimum  clearance  does  not  exist 
between  the  fuel  crossflow  tube  and  the 
flight  control  cables,  the  manufactiuer 
may  be  contacted  for  disposition.  This 
proposed  AD  would  require  that 
correction  of  any  incorrect  clearances  be 
accomplished  per  a  method  approved 
by  the  FAA. 

Clarification  of  Part  Number  for 
Installation 

Operators  should  note  that,  in 
Bombardier  Learjet  60  Alert  Service 
Bulletin  SB  A60-28-3,  Revision  2,  the 
fuel  crossflow  tube  to  be  installed  in  the 
airplane  is  incorrectly  identified  as  part 
number  (P/N)  6026020-001  in  Figure  1. 
detail  D;  the  correct  P/N  is  6026020- 
005.  The  FAA  has  been  advised  that  the 
manufacturer  will  issue  a  revision  to 
this  alert  service  bulletin  to  correct  the 
error. 

Changes  to  the  Applicability  ofthe 
Existing  AD 

This  proposed  AD  would  expand  the 
applicability  to  include  affected 
airplanes  having  serial  numbers  60-056 
through  60-145  inclusive,  in  addition  to 
serial  numbers  60-001  through  60-055 
inclusive  identified  in  the  existing  AD. 
All  of  these  airplanes  are  subject  to  the 
identified  unsafe  condition  of  this  AD. 


Changes  to  14  CFR  Part  39/Effect  on  the 
Proposed  AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997.  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directive  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance  (AMOC).  Because  we 
have  no^  included  this  material  in  part 
39.  only  the  office  authorized  to  approve 
AMOCs  is  identified  in  each  individual 
AD.  Therefore  paragraph  (d)  and  Note  1 
of  AD  95-14-09  have  not  been  included 
in  this  proposed  AD.  Paragraph  (c)  of 
AD  95-14-09  has  been  revised  to  only 
identify  the  office  authorized  to  approve 
AMOCs.  and  is  identified  as  paragraph 
(f)  in  this  proposed  AD. 

Cost  Impai:! 

There  are  approximately  145  Model 
60  airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
109  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  2  work 
hoiu-s  per  airplane  to  accomplish  the 
review  of  airplane  maintenance  records/ 
inspection  proposed  in  this  AD  action, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  Ihese  figures,  the  cost 
impact  of  the  proposed  requirements  of 
this  AD  on  U.S.  operators  is  estimated 
to  be  $13,080.  or  $120  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  cxurent  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD  . 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  oh  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certif}'  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
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a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act,  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviatidh  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.'44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
rembving  amendment  39-9303  (60  FR 
36984,  July  19,  1995),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Leariet:  Docket  2000-NM-408-AD. 

Supersedes  AD  95-14-09,  Amendment 
,39-9303. 

ApplicabHity:  Mo'del  60  airplanes,  serial 
numbers  60-001  through  60-145  inclusive, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  and  consequent  failure 
of  the  fuel  crossflow  lube  due  to  inadequate 
clearance  between  the  tube  and  the  flight 
control  cables,  which  could  result  in  loss  of 
fuel  from  one  fuel  tank  during  normal 
operating  conditions  or  loss  of  fuel  from  both 
main  fuel  tanks  during  fuel  cross-feeding 
operations,  accomplish  the  following: 

Part  Identification 

(a)  Within  25  flight  hours  after  the  effective 
date  of  this  AD,  inspect  the  fuel  crossflow 
tube  to  determine  whether  part  number 
(P/N)  5026020-005  is  installed.  Instead  of 
inspecting  the  tube,  a  review  of  airplane 
maintenance  records  is  acceptable  if  the  P/N 
of  the  tube  can  be  positively  determined  from 
that  review. 

Qearance  Measurement  and  Corrective 
Action 

(b)  For  all  airplanes:  If  P/N  6026020-005  is 
found  installed  during  the  review  or 
inspection  required  by  paragraph  (a)  of  this 


AD.  l)efore  further  flight,  measure  the 
clearance  between  the  fuel  crossflow  tube 
and  the  flight  control  cables  to  determine  if 
it  is  at  least  0.35  inch,  per  paragraph  2.B.(8) 
of  the  Accomplishment  Instructions  of 
Bombardier  Learjet  60  Alert  Service  Bulletin 
SB  A60-28-3,  Revision  2.  dated  October  26. 
1998. 

(1)  If  the  clearance  is  0.35  inch  or  more,  no 
further  action  is  required  by  this  paragraph. 

(2)  If  the  clearance  is  less  than  0.35  inch, 
before  further  flight,  repair  per  a  method 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (AGO).  FAA. 

Part  Replacement,  Measurement,  and  Repair 

(c)  For  airplanes  having  serial  numbers  60- 
001  through  60-055:  If  P/N  6026020-005  is 
not  found  installed  during  the  review  or 
inspection  required  by  paragraph  (a)  of  this 
AD,  within  90  days  after  accomplishing  the 
review  or  inspection,  replace  the  existing  fuel 
crossflow  tube  with  a  new  fuel  crossflow 
tube  having  P/N  6026020-005.  and  measure 
the  clearance  lietween  the  newly  installed 
fuel  crossflow  tube  and  the  flight  control 
cables,  per  paragraph  2. A.  of  the  . 
Accomplishment  Instructions  of  Bombardier 
Learjet  60  Service  Bulletin  SB  60-28-4. 
Revision  2,  dated  August  22,  2001. 

(1)  If  the  clearance  is  0.35  inch  or  more,  no 
further  action  is  required  by  this  paragraph. 

(2)  If  the  clearance  is  less  than  0.35  inch, 
before  further  fiight.  repair  per  a  method 
approved  by  the  Manager,  Wichita  AGO, 
FAA. 

(d)  For  airplanes  having  serial  numbers  60- 
056  through  60-145:  If  P/N  6026020-005  is 
not  found  installed  during  the  review  or 
inspection  required  by  paragraph  (a)  of  this 
AD.  within  90  days  after  accomplishing  the 
review  or  inspection,  replace  the  existing  fuel 
crossflow  tube  with  a  new  fuel  crossflow 
tube  having  P/N  6026020-005.  and  measure 
the  clefarance  between  the  newly  installed 
fuel  crossflow  tube  and  the  flight  control 
cables  to  determine  if  the  clearance  is  at  least 
0.35  inch,  per  paragraph  2.B.  of  the 
Accomplishment  Instructions  of  Bombardier 
Learjet  60  Alert  Service  Bulletin  SB  60-28- 

3,  Revision  2,  dated  October  26,  1998. 

(1)  If  the  clearance  is  0.35  inch  or  more,  no 
further  action  is  required  by  this  paragraph. 

(2)  If  the  clearance  is  less  than  0.35  inch, 
before  further  flight,  repair  per  a  method 
approved  by  the  Manager,  Wichita  AGO, 
FAA. 

Note  1:  Alert  Service  Bulletin  SB  A60-28- 
3,  Revision  2,  Figure  1.  detail  D.,  incorrectly 
identifies  the  fuel  crossflow  tube  to  be 
installed  as  P/N  6026020-001.  The 
manufacturer  is  aware  of  this  error  and  plans 
to  correct  the  part  number  in  the  next 
revision  of  the  alert  service  bulletin. 

Part  Installation 

(e)  As  of  the  effective  date  of  this  AD,  only 
fuel  crossflow  tubes  having  P/N  6026020-005 
shall  be  installed  on  any  airplane. 

Alternative  Methods  of  Compliance 

(f)  In  accordance  with  14  GFR  39.19,  the 
Manager,  Wichita  AGO,  FAA,  is  authorized 
to  approve  alternative  methods  of 
compliance  for  this  AD. 


Issued  in  Renton,  Washington,  on  )une  12, 
2003. 
Kalene  C.  Yanamura,'^ 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
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Airworthiness  Directives;  Airbus  Model 
A310  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMIMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Airbus  Model  A310  series  airplanes. 
This  proposal  would  require  electrical 
conductivity  testing  to  verify  the  correct 
heat  treatment  of  the  two  half  fittings 
holding  the  ejection  jack  for  the  ram  air 
turbine  (RAT).  This  action  is  necessary 
to  prevent  decreased  structural  integrity 
of  the  two  half  fittings  and  loss  of  the 
RAT  during  extension,  which  could 
lead  to  reduced  controllability  of  the 
airplane  in  the  event  of  a  dual  engine 
failure,  or  in  the  event  of  loss  of  two  or 
all  hydraulic  systems.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
July  18,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
179-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-179-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 


The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Groves,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1503; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited         ' 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-179-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs  . 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 


FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-179-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  1 'Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  all  Airbus  Model 
A3 10  series  airplanes.  The  DGAC 
advises  that  an  operator  reported  that 
the  two  half  fittings  holding  the  ejection 
jack  for  the  ram  air  turbine  (RAT)  were 
foiuid  cracked.  Investigation  showed 
that  the  cracks  were  due  to  stress 
corrosion!  Conductivity  testing  revealed 
that  the  heat  treatment  of  the  half 
fittings  aluminum  alloy  was  incorrect. 
Incorrect  heat  treatment  of  the  half 
•fittings  decreased  the  material  behavior 
against  stress  corrosion,  and  was  " 
identified  as  the  cause  of  the  cracking. 
This  condition,  if  not  corrected,  could 
result  in  decreased  structural  integrity 
of  the  half  fittings  and  loss  of  the  RAT 
during  extension,  which  could  lead  to 
reduced  controllability  of  the  airplane 
in  the  event  of  a  dual  engine  failure,  or 
in  the  event  of  loss  of  two  or  all 
hydraulic  systems. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A310-57A2084,  including  Appendix  01, 
dated  May  3,  2002,  which  describes 
procedures  for  a  one-time  electrical 
conductivity  test  of  the  half  fittings,  to 
check  for  the  heat  treatment  status.  The 
service  bulletin  also  describes 
procedures  for  a  detailed  inspection  of 
the  half  fittings  for  cracks  or  corrosion, 
if  necessary.  The  ser\'ice  bulletin  also 
describes  procedures  for  replacement  of 
the  half  fittings.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition.  The  DGAC 
classified  this  service  bulletin  as 
mandator}'  and  issued  French 
airworthiness  directive  2002-263(B), 
dated  May  15.  2002,  in  order  to  ensure 
the  continued  airworthiness  of  these 
airplanes  in  France. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 


DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  bias  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  discussed  below. 

Differences  Between  Proposed  Rule,  the 
Foreign  Airworthiness  Directive,  and 
the  Service  Bulletin 

The  proposed  AD  would  differ  from 
the  parallel  French  airworthiness 
directive  in  that  it  would  require  all  ^ 
replacement  half  fittings  to  have 
successfully  passed  the  electrical 
conductivity  test  per  Airbus  Ser\'ice 
Bulletin  A310-57A2084,  including 
Appendix  01,  dated  May  3,  2002.        "^-^ 
Operators  should  note  that  the  parallel 
French  airworthiness  directive  requires 
that  replacement  half  fittings  have  a 
certain  part  number  and  should  either 
-  have  been  ordered  after  November  2001, 
or  have  successfully  passed  the 
electrical  conductivity  test.  The  FAA 
does  not  consider  the  "order  date"  as 
sufficient  assurance  that  the 
replacement  half  fittings  have  the 
correct  heat  treatment. 

Operators  should  also  note  that, 
although  the  service  bulletin  specifies 
reporting  to  Airbus  the  result  of  the 
inspections  and  any  corrective  actions, 
the  proposed  AD  does  not  include  such 
a  requirement. 

Cost  Impact  . 

The  FAA  estimates  that  48  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  S2.880.  or 
S60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
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incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Changes  to  14  CFR  Part  39/Efiect  on  the 
Proposed  AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22.  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  Because  we  have  now 
included  this  material  in  part  39,  only 
the  office -authorized  to  approve  AMOCs 
is  identified  in  each  individual  AD. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "signiBcant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  signiftcant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus:  Docket  2002-NM-l  79-AD. 

Applicability:  All  Model  A3 10  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  decreased  structural  integrity  of 
the  two  half  fittings  and  loss  of  the  ram  air 
turbine  (RAT)  during  extension,  which  could 
lead  to  reduced  controllability  of  the  airplane 
in  the  event  of  a  dual  engine  failure,  or  in 
the  event  of  loss  of  two  or  all  hydraulic 
systems,  accomplish  the  following: 

Service  Bulletin  References 

(a)  The  following  information  pertains  to 
the  service  bulletin  referenced  in  this  AD: 

(1)  The  term  "service  bulletin."  as  used  in 
this  AD.  means  the  Accomplishment 
Instructions  of  Airbus  Service  Bulletin  A310- 
57A2084,  including  Appendix  01,  dated  May 
3.  2002. 

(2)  Although  the  service  bulletin 
referenced  in  this  AD  specifies  to  submit 
information  to  the  manufacturer,  this  AD 
does  not  include  such  a  requirement. 

Conductivity  Test 

(b)  Within  600  fiighl  hours  after  the 
effective  date  of  this  AD,  perform  a  one-time 
electrical  conductivity  test  of  the  two  half 
fittings  holding  the  RAT  ejection  jack,  to 
verify  correct  heat  treatment  of  the  half 
fittings,  per  the  service  bulletin. 

(1)  If  correct  heat  treatment  of  the  two  half 
fittings  is  verified,  no  further  action  is 
required  by  this  paragraph. 

(2)  If  incorrect  heat  treatment  of  any  half 
fitting  is  found  by  the  test  performed  in 
paragraph  (b)  of  this  AD.  perform  a  detailed 
inspection  of  the  two  half  fittings  for  any 
cracking  or  corrosion,  per  the  service 
bulletin. 

Note  1:  For  the  purposes  of  this  AD.  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Corrective  Action 

(c)  For  any  half  fittings  that  require  a 
detailed  inspection  per  paragraph  (b)(2)  of 
this  AD:  Do  the  actions  specified  in 
paragraph  (c)(1)  or  (c)(2)  of  this  AD.  as 
applicable,  per  the  service  bulletin. 

(1)  If  no  cracking  or  corrosion  is  found: 
Within  one  year  after  the  effective  date  of  this 
AD,  replace  the  two  half  fittings  with  half 
fittings  having  part  number  A5721023800000 
that  have  successfully  passed  the  electrical 
conductivity  test,  per  the  service  bulletin. 

(2)  If  any  cracking  or  corrosion  is  found: 
Before  further  flight,  replace  the  two  half 
fittings  with  half  fittings  having  part  number 
A37210238O00O0  that  have  successfully 


passed  the  electrical  conductivity  test,  per 
the  service  bulletin. 

Parts  Installation 

(d)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  a  half  fitting  having  part 
number  A5721023800000  that  has  not 
successfully  passed  the  electrical 
conductivity  test  per  the  service  bulletin,  on 
any  airplane. 

Alternative  Methods  of  Compliance 

(e)  In  accordance  with  14  CFR  39.19,  the 
Manager,  ANM-116,  FAA.  is  authorized  to 
approve  alternative  methods  of  compliance    * 
for  this  AD. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2002- 
263(B).  dated  May  15.  2002. 

Issued  in  Renton.  Washington,  on  June  12. 
2003. 

Kalene  C  Yanamura, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-15335  Filed  6-17-03;  8:45  am) 
BILUNG  CODE  4«10-19-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-238-AD] 
RIN  212(>-AA64 

Airworthiness  Directives;  Boeing 
Model  747-100,  747-1  GOB,  747-1 OOB 
SUD,  747-200B.  747-200F,  747-200C, 
747-300,  747SR,  and  747SP  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  EKDT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Boeing  Model  747-100,  747-lOOB,  747- 
lOOB  SUD.  747-200B,  747-200F,  747- 
200C,  747-300,  747SR.  and  747SP  series 
airplanes.  This  proposal  would  require 
repetitive  inspections  for  discrepancies 
of  the  structure  near  and  common  to  the 
upper  chord  and  splice  fittings  of  the 
reeir  spar  of  the  wing,  and  repair  if 
necessary.  This  proposal  also  would 
provide  for  an  optional  modification 
that,  if  accomplished,  would  terminate 
the  repetitive  inspection  requirement, 
but  would  necessitate  eventual  post- 
modification  inspections.  This  action  is 
necessary  to  find  and  fix  fatigue 
cracking  of  structure  near  and  common 
to  the  upper  chord  and  splice  fittings  of 
the  rear  spar  of  the  wing,  which  could 
result  in  loss  of  structural  integrity  of 
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the  airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
August  4,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
238-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-aniii- 
npnncomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-238-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  fi-om 
Boeing  Commercial  Airplane  Group,  PO 
Box  3707.  Seattle,  Washington  98124- 
2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  VVashington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  Anderson,  Aerospace  Engineer, 
Airframe  Branch.  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office. 
1601  Lind  Avenue.  SW.,  Renton,, 
Washington  98055-4056;  telephone 
(425)  917-6421:  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as'two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 


•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will- be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
•  concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-238-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-238-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports 
indicating  that  fatigue  cracking  has  been 
found  on  the  wing  on  several  Boeing 
Model  747-100  and  747-200B  series 
airplanes.  The  cracking  is  adjacent  and 
common  to  the  upper  chord  and  splice 
fittings  of  the  rear  spar  of  the  wing. 
Such  cracking,  if  not  corrected,  could 
result  in  loss  of  structural  integrity  of 
the  airplane. 

The  subject  area  on  Model  74 7-1  OOB, 
747-lOOB  SUD,  747-200F,  747-200C. 
747-300,  747SR,  and  747SP  series 
airplanes  is  similar  to  that  on  the 
affected  Model  747-100  and  747-200B 
series  airplanes.  Therefore,  all  of  these 
airplanes  may  be  subject  to  the  same 
unsafe  condition. 

Explanation  of  Relevant  Service 
Infonnation 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
57A2314,  Revision  1,  dated  January  9, 
2003,  which  describes  procedures  for 
repetitive  inspections  for  discrepancies 
of  the  structure  near  and  common  to  the 
upper  chord  and  splice  fittings  of  the 
rear  spar  of  the  wing,  and  repair  if 
necessary.  The  inspection  procedures 
include  removing  existing  bolts; 
performing  an  ultrasonic  or  magnetic 
particle  inspection  for  cracking  of 
removed  H-11  bolts;  performing  a 
detailed  inspection  of  all  other  removed 
bolts  for  cracking,  corrosion,  or  damage; 


replacing  cracked,  corroded,  or  damaged 
bolts  with  new  improved  bolts; 
removing  any  installed  repair  bushings; 
performing  an  open-hole  high  frequency 
eddy  current  (HFEC)  inspection  for 
cracking  of  the  bolt  holes;  installing  new 
bushings  if  necessarj';  reinstalling  bolts 
that  are  not  cracked,  corroded,  or 
damaged;  torquing  the  nuts;  performing 
a  detailed  inspection  of  the  shim 
between  the  kick  fitting  and  bulkhead 
strap  for  cracking  or  migration;  and 
replacing  the  shim  with  a  new  shim  ii 
necessary.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

The  service  bulletin  also  describes 
procedures  for  an  optional  modification, 
which  involves  removing  installed 
repair  bushings,  performing  an  open- 
hole  HFEC  inspection  for  cracking  of  the 
bolt  holes,  repairing  any  cracking  that  is 
found,  oversizing  bolt  holes,  and 
installing  new  improved  bolts. 
Accomplishment  of  the  optional 
modification  eliminates  the  need  for  the 
repetitive  inspections  described 
previously,  but  necessitates  eventual 
post-modification  inspections.  The  post- 
modification  inspections  involve 
procedures  similar  to  those  for  the  pre- 
modification  inspections,  which  were 
described  previously. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below  under  the  heading 
"Differences  Between  Proposed  Rule 
and  Serx'ice  Bulletin." 

Clarification  of  Credit  fer  Actions 
Accomplished  Previously 

Flag  Note  1  of  the  logic  diagram  in 
Figure  1  of  Boeing  Alert  Service  Bulletin 
747-57A2314,  Revision  1.  specifies  that, 
for  certain  fastener  holes  on  certain 
airplanes,  an  inspection  per  Figure  4. 
Step  14,  of  Boeing  Service  Bulletin  747- 
57—2110  is  considered  acceptable  for 
compliance  with  the  initial  inspection 
specified  in  paragraph  (a)  of  this 
proposed  AD.  We  have  reviewed  and 
approved  Boeing  Service  Bulletin  747- 
57-2110,  Revision  6,  dated  November 
21,  1991;  and  Revision  7.  dated  April 
23,  1998;  and  have  determined  that 
accomplishment  of  an  initial  inspection 
before  the  effective  date  of  this  AD  per 
Figure  4,  Step  14,  of  one  of  those 
revisions  of  the  service  bulletin  would 
provide  an  acceptable  level  of  safety. 
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We  have  also  reviewed  Boeing  Service 
Bulletin  747-57-2110.  Revision  3,  dated 
February  19,  1987;  Revision  4,  dated 
May  26.  1988;  and  Revision  5,  dated 
October  26,  1989.  We  have  determined 
that  accomplishment  of  an  initial 
inspection  before  the  effective  date  of 
this  AD  per  Figiu-e  4.  Step  9.  of  one  of 
those  revisions  of  the  service  bulletin 
would  provide  an  acceptable  level  of 
safety.  The  first  repeat  inspection  per 
paragraph  (b)  of  this  proposed  AD 
would  be  required  to  be  accomplished 
at  the  applicable  interval  established  in 
paragraph  (b)  of  this  proposed  AD  after 
the  most  recent  inspection  per  Figure  4, 
Step  14.  of  Boeing  Service  Bulletin  747- 
57-2110,  Revision  6  or  7;  or  Figure  4. 
Step  9.  of  Boeing  Service  Bulletin  747- 
57-2110,  Revision  3.  4,  or  5. 

Differences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  although 
the  service  bulletin  specifies  that  the 
manufacturer  may  be  contacted  for 
disposition  of  certain  repair  conditions, 
this  proposal  would  require  the  repair  of 
those  conditions  to  be  accomplished  per 
a  method  approved  by  the  FAA,  or  per 
data  meeting  the  type  certification  basis 
of  the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  who  has  been  authorized 
by  the  FAA  to  make  such  findings. 

Operators  should  also  note  that, 
although  Appendix  B  of  Boeing  Alert 
Service  Bulletin  747-57A2314,  Revision 
1,  describes  procedures  for  reporting 
discrepancies  found  during  an 
inspection,  this  proposed  AD  would  not 
require  those  actions. 

Cost  Impact 

There  are  approximately  593 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
176  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  8  work 
hours  per  airplane  to  accomplish  the 
proposed  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  Bgures,  the  cost  impact  of  the 
proposed  inspection  on  U.S.  operators  is 
estimated  to  be  $84,480,  or  $480  per 
airplane,  per  inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  speciHc 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 


incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  that  would  be  provided  by  this 
AD  action,  it  would  take  approximately 
22  work  hours  to  accomplish  it,  at  an 
average  labor  rate  of  $60  per  work  hour. 
The  cost  of  required  parts  would  be 
approximately  $10,700  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  optional  terminating  action  would 
be  approximately  $12,020  per  airplane. 

If  the  optional  terminating  action 
provided  by  this  AD  action  is 
accomplished,  an  eventual  post- 
modiftcation  inspection  would  be 
necessary.  That  inspection  would  take 
approximately  8  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of..$60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
post  modification  inspections  would  be 
approximately  $480  per  airplane,  per 
inspection  cycle. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Governmept  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  {44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  inl4  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2001-NM-238-AD. 

Applicability:  All  Model  747-100,  747- 
lOOB, 747-lOOB  SUD.  747-200B, 747-200F, 
747-200C.  747-300,  747SR.  and  747SP  series 
airplanes;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (k)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  find  and  fix  fatigue  cracking  of  structure 
near  and  common  to  the  upper  chord  and 
splice  fittings  of  the  rear  spar  of  the  wing, 
which  could  result  in  loss  of  structural 
integrity  of  the  airplane,  accomplish  the 
following: 

Initial  Inspections  .  ^ 

(a)  Perform  inspections  for  discrepancies  of 
the  structure  near  and  common  to  the  upper 
chord  and  splice  fittings  of  the  rear  spar  of 
the  wing,  per  Part  2  of  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
747-57A2314,  Revision  1,  dated  January  9. 
2003.  The  inspection  procedures  include 
removing  existing  bolts:  performing  an 
ultrasonic  or  magnetic  particle  inspection  for 
cracking  of  removed  H-11  bolts;  performing 
a  detailed  inspection  of  all  other  removed 
bolts  for  cracking,  corrosion,  or  damage; 
replacing  cracked,  corroded,  or  damaged 
bolts  with  new  improved  bolts;  removing  any 
installed  repair  bushings;  performing  an 
open-hole  high  frequency  eddy  current 
(HFEC)  inspection  for  cracking  of  the  bolt 
holes;  installing  new  bushings,  if  necessary; 
reinstalling  bolts  that  are  not  cracked, 
corroded,  or  damaged;  torquing  the  nuts; 
performing  a  detailed  inspection  of  the  shim 
between  the  kick  fitting  and  bulkhead  strap 
for  cracking  or  migration:  and  replacing  the 
shim  with  a  new  shim  if  necessary,  except  as 
provided  by  paragraph  (h)  of  this  AD.  Do  the 
initial  inspection  at  the  time  specified  in 
paragraph  (a)(1)  or  (a)(2)  of  this  AD. 
whichever  is  later. 

(1)  Inspect  at  the  earlier  of  the  applicable 
times  specified  in  the  "Flights"  and  "Hours" 
columns  under  the  heading  "Initial 
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Inspection  Threshold"  in  Table  1  of  Figure  1 
of  the  service  bulletin.  Where  the  "Initial 
Inspection  Threshold"  column  of  Table  1  of 
Figure  1  of  the  service  bulletin  specifies 
"flights"  and  "hours."  for  the  purposes  of 
this  paragraph  the  numbers  in  that  column 
are  considered  to  be  the  airplane's  total  flight 
cycles  and  total  flight  hours. 

(2)  Inspect  within  18  months  after  the 
effective  date  of  this  AD. 

Note  2;  For  the  purposes  of  this  AD.  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc..  may  be  used!  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Repetitive  Inspections 

(b)  Repeat  the  inspection  required  by 
paragraph  (a)  of  this  AD  at  intervals  not  to 
exceed  the  earlier  of  the  times  specified  in 
the  "Flights"  and  "Hours"  columns  under 
the  heading  "Repeat  Inspection  Intervals"  in 
Table  1  of  Figure  1  of  Boeing  Alert  Service 
Bulletin  747-57A2314.  Revision  1.  dated 
January  9.  2003.  until  paragraph  (d)  of  this 
AD  is  accomplished.  Where  the  "Repeat 
Inspection  Intervals"  column  of  Table  1  of 
Figure  1  of  the  service  bulletin  specifies 
"flights"  and  "hours."  for  the  purposes  of 
this  paragraph,  the  figures  in  that  column  are 
considered  to  be  the  number  of  flight  cycles 
and  flight  hours  from  the  time  of  the  most 
recent  inspection  per  paragraph  (a)  or  (b)  of 
this  AD.  except  as  provided  by  paragraph  (g) 
of  this  AD. 

Repair 

(c)  If  any  cracking  is  found  during  any 
inspection  required  by  paragraph  (a)  or  (b)  of 
this  AD,  before  further  flight,  repair  per  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  747-57A2314,  Revision  1, 
dated  January  9,  2003,  except  as  provided  by 
paragraph  (h)  of  this  AD. 

Optional  Modification 

(d)  Accomplishment  of  the  modification 
specified  in  Part  4  of  the  Accomplishment 
fiistructions  of  Boeing  Alert  Service  Bulletin 
747-57A2314,  Revision  1.  dated  January  9. 
2003,  constitutes  terminating  action  for  the 
initial  inspections  required  by  paragraph  (a) 
of  this  AD  and  the  repetitive  inspections 
required  by  paragraph  (b)  of  this  AD, 
provided  that  the  repetitive  post- 
modification  inspections  required  by 
paragraph  (e)  of  this  AD  are  initiated  at  the 
applicable  time.  The  modification  procedures 
include  removing  installed  repair  bushings, 
performing  an  open-hole  HFEC  inspection  for 
cracking  of  the  bolt  holes,  repairing  any 
cracking  that  is  found,  oversizing  bolt  holes, 
and  installing  new  improved  bolts. 

Post-Modification  Inspections 

(e)  For  airplanes  on  which  the  optional 
modification  specified  in  paragraph  (d)  of 
this  AD  is  accomplished:  At  the  earlier  of  the 
times  specified  in  the  "Flights"  and  "Hours" 


columns  under  the  heading  "Post 
Modification  Threshold"  in  Table  2  of  Figure 
1  of  Boeing  Alert  Service  Bulletin  747- 
57A2314.  Revision  1.  dated  January  9,  2003, 
perform  a  post-modification  inspection  per 
Part  5  of  the  Accomplishment  Instructions  of 
Boeing  Alert  Service  Bulletin  747-57A2314, 
Revision  1,  dated  January  9.  2003.  The 
inspection  procedures  include  removing 
existing  bolts;  performing  a  detailed 
inspection  of  removed  bolts  for  cracking, 
corrosion,  or  damage;  replacing  cracked, 
corroded,  or  damaged  bolts  with  new  bolts; 
removing  any  installed  repair  bushings; 
performing  an  open-hole  HFEC  inspection  for 
cracking  of  the  bolt  holes;  installing  new 
bushings  if  necessary;  reinstalling  bolts  that 
are  not  cracked,  corroded,  or  damaged; 
torquing  the  nuts;  performing  a  detailed 
inspection  of  the  shim  between  the  kick 
fitting  and  bulkhead  strap  for  cracking  or 
niigration;  and  replacing  the  shim  with  a  new 
shim  if  necessary;  except  as  provided  by 
paragraph  (h)  of  this  AD.  Where  the  "Post 
Modification  Inspection  Threshold"  column 
of  Table  2  of  Figure  1  of  the  service  bulletin 
specifies  "flights"  and  "hours."  for  the 
purposes  of  this  paragraph,  the  numbers  in 
that  column  are  considered  to  be  the  flight 
cycles  and  flight  hours  after  accomplishment 
of  the  modification  specified  in  paragraph  (d) 
of  this  AD. 

(1)  Repeat  the  inspection  at  intervals  not  to 
exceed  the  earlier  of  the  times  specified  in 
the  "Flights"  and  "Hours"  columns  under 
the  heading  "Post  Modification  Repeat 
Inspection  Intervals"  in  Table  2  of  Figure  1 
of  the  ser\'ice  bulletin.  Where  the  "Post 
Modification  Repeat  Inspection  Intervals  ' 
column  of  Table  2  of  Figure  1  of  the  service 
bulletin  specifies  "flights"  and  "hours,"  for 
the  purposes  of  this  paragraph,  the  numbers 
in  that  column  are  considered  to  be  the  flight 
cycles  and  flight  hours  since  the  most  recent 
inspection  per  paragraph  (e)  or  (e)(1)  of  this 
AD. 

(2)  If  any  cracking  is  found  daring  any 
inspection  required  by  paragraph  (e)  or  (e)(1) 
of  this  AD.  before  further  flight,  repair  per  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  747-57A2314.  Revision  1, 
dated  January  9,  2003,  except  as  provided  by 
paragraph  (h)  of  this  AD. 

Actions  Accomplished  Per  Previous  Issue  of 
Service  Bulletin 

(f)  Inspections,  repairs,  or  modifications 
accomplished  before  the  effective  date  of  this 
AD  per  Boeing  Alert  Service  Bulletin  747- 
57A2314,  including  Appendix  A  and  B, 
dated  June  28,  2001.  are  considered 
acceptable  for  compliance  with  the 
corresponding  action  specified  in  this  AD, 
except  as  provided  by  paragraph  (h)  of  this 
AD. 

(g)  As  specified  in  Flag  Note  1  of  the  logic 
diagram  in  Figure  1  of  Boeing  Alert  Service 
Bulletin  747-57A2314,  Revision  1.  dated 
January  9.  2003:  An  inspection  accomplished 
before  the  effective  date  of  this  AD  per  Figure 
4.  Step  14,  of  Boeing  Service  Bulletin  747- 
57-2110,  Revision  6.  dated  November  21. 
1991;  or  Revision  7,  dated  April  23,  1998;  is 
considered  acceptable,  as  applicable,  for 
compliance  with  the  initial  inspection 
required  by  paragraph  (a)  of  this  AD.  An 


inspection  accomplished  before  the  effective 
date  of  this  AD  per  Figure  4.  Step  9,  of 
Boeing  Service  Bulletin  747-57-2110. 
Revision  3,  dated  February  19.  1987; 
Revision  4,  dated  May  26.  1988:  and  Revision 
5,  dated  October  26,  1989;  is  also  considered 
acceptable,  as  applicable,  for  compliance 
with  the  initial  inspection  required  by 
paragraph  (a)  of  this  AD.  The  first  repeat 
inspection  per  paragraph  (b)  of  this  AD  must 
be  accomplished  at  the  applicable  interval 
established  in  paragraph  (b)  of  this  AD  after 
the  most  recent  inspection  per  Figure  4.  Step 
14,  of  Boeing  Service  Bulletin  747-57-21 10, 
Revision  6  or  7;  or  Figure  4.  Step  9.  of  Boeing 
Service  Bulletin  747-57-2110,  Revision  3,  4, 
or  5. 

Exception  to  Instructions  in  Service  Bulletin 

(h)  Where  Boeing  Alert  Ser\'ice  Bulletin 
747-57A2314,  Revision  1,  dated  January  9. 
2003,  specifies  to  contact  Boeing  for 
appropriate  action,  before  further  flight, 
repair  per  a  method  approved  by  the 
Manager.  Seattle  AGO,  or  per  data  meeting 
the  type  certification  basis  of  the  airplane 
approved  by  a  Boeing  Company  DER  who  has 
been  authorized  by  the  Manager.  Seattle 
AGO.  to  make  such  findings.  For  a  repair 
method  to  be  approved,  the  approval  must 
specifically  reference  this  AD. 

(i)  Although  Appendix  B  of  Boeing  Alert 
Service  Bulletin  747-57A2314.  Revision  1. 
dated  January  9.  2003.  refers  to  a  reporting 
requirement,  such  reporting  is  not  required 
by  this  AD. 

Parts  Installation 

(j)  Except  as  provided  by  paragraphs  (a) 
and  (b)  of  this  AD,  as  of  the  effective  date  of 
'  this  AD.  no  person  may  install  any  alloy  steel 
bolt  in  any  location  specified  in  this  AD  on 
any  airplane  listed  in  the  applicability  of  this 
AD. 

Alternative  Methods  of  Compliance 

(k)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
AGO.  Operators  shall  submit  their  recquests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of   «. 
cornpliance  with  this  AD.  if  any.  maybe 
obtained  from  the  Se.attle  ACO. 

Special  Flight  Permits 

(1)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  June  11. 
2003. 
Ali  Bahrami, 

Acting  Managgf.  Transport  Airplane 
Directorate,  Aircraft  Certification  Senrice. 

|FR  Doc.  03-15324  Filed  6-17-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-181-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Boeing 
IModel  747-200F  and  -200C  Series 
Airplanes 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all  Boeing 
Model  747-200F  and  -200C  series 
airplanes,  that  currently  requires 
repetitive  detailed  inspections  or  a  one- 
time open-hole  high  frequency  eddy 
current  inspection  to  detect  cracking  of 
certain  areas  of  the  upper  deck  floor 
beams,  and  corrective  actions  if 
necessary.  This  action  would  add  new 
one-time  inspections  for  cracking  of  the 
web,  upper  chord,  and  strap  of  the 
upper  deck  floor  beams.  This  action  also 
would  add  a  requirement  to  modify  or 
repair  the  upper  deck  floor  beams,  as 
applicable,  which  would  eventually 
necessitate  accomplishment  of  new 
repetitive  inspections  for  cracking  of  the 
upper  deck  floor  beams.  This  action  is 
necessary  to  prevent  fatigue  cracks  in 
the  upper  chord  and  web  of  upper  deck 
floor  beams  and  the  resultant  failure  of 
such  floor  beams.  Failure  of  a  floor 
beam  could  result  in  damage  to  critical 
flight  control  cables  and  wire  bundles 
that  pass  through  the  floor  beam,  and 
consequent  loss  of  controllability  of  the 
airplane.  Failure  of  the  floor  beam  also 
could  result  in  the  failure  of  the 
adjacent  fuselage  frames  and  skin,  and 
consequent  rapid  decompression  of  the 
airplane.  This  action  is  intended  to 
address  the  identified  unsafe 
conditions. 

DATES:  Comments  must  be  received  by 
August  4.  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-1 14, 
Attention:  Rules  Docket  No.  2001-NM- 
181-AD,  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  Ibis 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 


npnncomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-181-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group.  PO 
Box  3707,  Seattle.  Washington  98124- 
2207.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW.,  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 

Kawaguchi,  Aerospace  Engineer, 
Airframe  Branch,  ANM-1 20S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue.  SW.,  Renton. 
Washington  98055-4056;  telephone 
(425)  917-6434;  fax  (425)  917-6590. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  {e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 


postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-181-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-1 14.  Attention:  Rules  Docket  No. 
2001-NM-181-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

On  April  20. 1998.  the  FAA  issued 
AD  98-09-17.  amendment  39-10498  (63 
FR  20311.  April  24,  1998).  applicable  to 
all  Boeing  Model  747-200F  and  -200C 
series  airplanes,  to  require  repetitive 
inspections  or  a  one-time  inspection  to 
detect  cracking  of  certain  areas  of  the 
upper  deck  floor  beams,  and  corrective 
actions  if  necessary.  That  action  was 
prompted  by  reports  indicating  that 
fatigue  cracks  were  found  in  the  upper 
chord  and  web  of  upper  deck  floor 
beams.  The  requirements  of  that  AD  are 
intended  to  prevent  such  fatigue 
cracking  and  the  resultant  failure  of 
such  floor  beams.  Failure  of  the  floor 
beam  could  result  in  damage  to  critical 
flight  control  cables  and  wire  bundles 
that  pass  through  the  floor  beam,  and 
consequent  loss  of  controllability  of  the 
airplane.  Failure  of  the  floor  beam  also 
could  result  in  the  failure  of  the 
adjacent  fuselage  frames  and  skin,  and 
consequent  rapid  decompression  of  the 
airplane. 

In  the  preamble  to  AD  98-09-17,  we 
specify  that  the  actions  required  by  that 
AD  are  considered  "interim  action"  and 
that  the  manufacturer  was  developing  a 
preventive  modification  to  address  the 
unsafe  condition.  We  indicated  that  we 
might  consider  further  rulemaking 
action  once  the  modification  was 
developed,  approved,  and  available. 
Though  the  manufacturer  now  has 
developed  such  a  modification,  we  have 
determined  that  it  does  not  provide  an 
adequate  level  of  safety,  as  explained 
below  under  the  heading  "Differences 
Between  Proposed  AD  and  Service 
Bulletins."  However,  considering  the 
nature  of  the  identified  unsafe 
condition,  we  have  determined  that  it  is 
necessary  to  proceed  with  rulemaking 
action  at  this  time  to  ensure  the 
continued  operating  safety  of  the 
affected  airplane  fleet.  This  proposed 
AD  follows  from  that  determination. 

Explanation  of  Relevant  Service 
Information 

We  have  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
53A2429,  dated  March  22.  2001.  That 
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service  bulletin  describes  procedures  for 
a  one-time  detailed  inspection  for 
cracking  of  the  web,  upper  chord,  and 
strap  of  certain  upper  deck  floor  beams; 
and  an  open-hole  high  frequency  eddy 
current  (HFEC)  inspection  for  cracking 
of  the  fastener  holes  of  the  web  and 
upper  chord.  The  service  bulletin  also 
describes  procedures  for  modifying  the 
upper  chord  of  the  upper  deck  floor 
beams,  if  no  cracking  is  found,  and  for 
installing  a  permanent  repair  if  cracking 
is  found.  The  service  bulletin 
recommends  new  repetitive  open-hole 
HFEC  or  surface  HFEC  inspections  of 
the  upper  deck  floor  beams  following 
such  modification  or  permanent  repair. 
However,  the  service  bulletin  does  not 
contain  instructions  for  such 
inspections. 

We  also  have  reviewed  and  approved 
Boeing  Service  Bulletin  747-53A2420, 
Revision  1.  dated  Januar>'  7,  1999.  (AD 
98-09-17  refers  to  Boeing  Alert  Service 
Bulletin  747-53A2420.  dated  March  26, 
1998,  as  the  appropriate  source  of 
service  information  for  the  inspections 
required  by  that  AD.)  In  addition  to 
procedures  for  inspections  of  the  entire 
area  subject  to  inspections  per  AD  98- 
09-17.  Boeing  Service  Bulletin  747- 
53A2420,  Revision  1.  describes 
procedures  for  time-limited  repairs  of 
certain  crack  configurations  in  the 
upper  deck  floor  beams.  These  time- 
limited  repairs  involve  removing  the 
existing  strap;  performing  HFEC 
inspections  of  the  chord,  web.  and 
angle,  as  applicable;  stop-drilling 
cracks;  trimming  the  angle  and 
machining  the  vertical  leg  of  the  chord, 
if  necessary;  and  installing  a  new  strap. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  98-09-1 7  to  continue  to 
require  repetitive  detailed  inspections 
or  a  one-time  open-hole  HFEC 
inspection  to  detect  cracking  of  certain 
areas  of  the  upper  deck  floor  beams,  and 
corrective  actions  if  necessary.  The 
proposed  AD  would  add  a  requirement 
for  new  one-time  detailed  and  open- 
hole  HFEC  inspections  for  cracking  of 
the  web,  upper  chord,  and  strap  of 
upper  deck  floor  beams.  The  proposed 
AD  also  would  require  modification  or 
permanent  repair  of  the  upper  deck 
floor  beams,  as  applicable,  which  would 
eventually  necessitate  new  repetitive 
open-hole  HFEC  or  surface  HFEC 
inspections  for  cracking  of  the  upper 
deck  floor  beams.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  Boeing  Alert  Service 


Bulletin  747-53A2429  and  Boeing 
Service  Bulletin  747-53A2420,  Revision 
1 ,  except  as  discussed  below. 

Difiierences  Between  Proposed  AD  and 
Service  Bulletins 

Operators  should  note  that,  although 
Boeing  Service  Bulletin  747-53A2420. 
Revision  1 ,  specifies  that  the 
manufacturer  may  be  contacted  for 
disposition  of  certain  repair  conditions, 
this  proposed  AD  would  require  the 
repair  of  those  conditions  to  be 
accomplished  in  accordance  with  a 
method  that  we  have  approved,  or  in 
accordance  with  data  meeting  the  type 
certification  basis  of  the  airplane 
approved  by  a  Boeing  Company 
Designated  Engineering  Representative 
(DER)  who  we  have  authorized  to  make 
such  findings. 

Operators  should  note  that,  although 
Boeing  Alert  Service  Bulletin  747- 
53A2429  provides  specific  instructions 
for  modifj'ing  the  upper  chord  of  the 
upper  deck  floor  beams  or  installing  a 
permanent  repair,  this  proposed  AD 
would  require  a  modification  or 
permanent  repair  be  accomplished  in 
accordance  with  a  method  that  we  have 
approved,  or  in  accordance  with  data 
meeting  the  type  certification  basis  of 
the  airplane  approved  by  a  Boeing 
Company  DER  who  we  Ixave  authorized 
to  make  such  findings.  We  have 
determined  that  the  modification  and 
permanent  repair  procedures  specified 
in  Boeing  Alert  Service  Bulletin  747- 
53A2429  do  not  provide  an  adequate 
level  of  safety.  This  determination  is  • 
based  on  two  reports  that  we  recently 
received,  which  indicate  that  cracks 
have  been  found  on  airplanes  that  had 
a  modification  similar  to  that  specified 
in  Boeing  Alert  Service  Bulletin  747- 
53A2429.  Boeing  concurs  with  our 
determination  and  intends  to  revise  that 
service  bulletin  in  the  future  to  include 
new  modification  and  permanent  repair 
procedures.  Once  we  have  reviewed  the 
revised  service  bulletin,  we  may 
consider  approving  it  as  an  alternative 
method  of  compliance  to  allow  the 
modification  or  permanent  repair  to  be 
accomplished  per  that  service  bulletin. 

Explanation  of  Change  Made  To 
Existing  Requirements 

We  have  changed  all  references  to  a 
"detailed  visual  inspection  "  in  the 
existing  AD  to  "detailed  inspection"  in 
this  action.  Note  3  of  this  proposed  AD 
defines  such  an  inspection. 

Cost  Impact 

There  are  approximately  81  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  We  estimate  that  23  airplanes  of 


U.S.  registry  would  be  affected  by  this 
proposed  AD. 

For  airplanes  on  which  the  repetitive 
detailed  inspection  that  is  currentlv 
required  by  AD  98-09-1 7  is 
accomplished,  that  inspection  takes 
approximately  1  work  hour  per  airplane, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  currently  required 
detailed  inspection  is  estimated  to  be 
$60  per  airplane,  per  inspection  cycle. 

The  HFEC  inspection  tnat  is  currently 
required  by  AD  98-09-1 7  takes 
approximately  6  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $8,280,  or 
$360  per  airplane. 

The  new  one-time  detailed  and  HFEC 
inspections  that  are  proposed  in  this  AD 
action  would  take  approximatelv  7  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  new  proposed  inspection  on  U.S. 
operators  is  estimated  to  be  S9.660.  or 
$420  per  airplane. 

For  airplanes  subject  to  the 
modification  that  is  proposed  in  this  AD 
action,  it  would  take  approximately  172. 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  would  cost 
approximately  $4,959  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  modification  is 
estimated  to  be  $15,279  per  airplane. 

For  airplanes  subject  to  the  repair  that 
is  proposed  in  this  AD  action,  it  would 
take  approximately  1 72  Work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $21,646  to  $21,857  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  repair  is 
estimated  to  be  $31,966  to  $32,177  per 
airplane. 

The  follow-on  repetitive  inspections 
that  are  proposed  in  this  AD  action 
would  take  approximately  6  work  hours 
per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  new  proposed  follow-on 
inspections  on  U.S.  operators  is 
estimated  to  be  $8,280,  or  $360  per 
airplane,  per  inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  emd  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
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rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10498  (63  FR 
20311,  April  24.  1998),  and  by  adding 

a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  2001-NM-181-AD. 

Supersedes  AD  98-09-17.  Amendment 

39-10498.   . 
Applicability.  All  Model  747-200F  and 
-200C  series  airplanes,  certificated  in  any 
category. 


Note  1:  This  AD  applies  to  each  airplane 
identifled  in  the  preceding  applicability 
provision,  regardless  of  whether  il  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  lo  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modifled,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  requ'est  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (1)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modincation,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  controllability  of  the 
airplane  and/or  rapid  decompression  of  the 
airplane  due  to  fatigue  cracking  in  the  upper 
deck  floor  beams,  accomplish  the  following: 

Requirements  of  AD  98-09-17 

Note  2:  For  the  purposes  of  calculating  the 
compliance  threshold  and  repetitive  interval 
for  the  actions  required  by  paragraphs  (a)  and 
(b)  of  this  AD,  "flight  cycles"  are  considered 
to  be  flight  cycles  with  a  cabin  pressure 
differential  greater  than  2.0  pounds  per 
square  inch  (psi). 

Repetitive  Inspections  of  Certain  Upper  Deck 
Flour  Beams 

(a)  For  airplanes  that  have  accumulated 
less  than  18.000  total  flight  cycles  as  of  May 
11.  1998  (the  effective  date  of  AD  98-09-17, 
amendment  39-10498):  Prior  to  the 
accumulation  of  15,000  total  flight  cycles,  or 
within  250  flight  cycles  after  May  11. 1998, 
whichever  occurs  later,  inspect  the  upper 
chord,  web,  and  strap  of  the  upper  deck  floor 
beams  at  body  station  (BS)  340  through  BS 
440  inclusive,  and  the  upper  deck  floor 
beams  at  BS  500  and  BS  520.  on  the  right  and 
left  sides  of  the  airplane,  in  accordance  with 
paragraph  (a)(1)  or  (a)(2)  of  this  AD.  The 
inspections  shall  be  accomplished  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-53A2420,  dated  March  26, 
1998:  or  Boeing  Service  Bulletin  747- 
53A2420,  Revision  1,  dated  January  7,  1999. 

(1)  Perform  a  detailed  inspection  to  detect 
cracks  in  accordance  with  Figure  2  of  the 
service  bulletin. 

(i)  Repeat  the  detailed  inspection  thereafter 
at  intervals  not  to  exceed  25  flight  cycles, 
until  the  requirements  of  paragraph  (a)(l)(ii) 
or  (e)  of  this  AD  are  accomplished. 

(ii)  Within  500  flight  cycles  after 
accomplishment  of  the  initial  detailed 
inspection,  accomplish  paragraph  (a)(2)  of 
this  AD. 

(2)  Perform  a  one-time  open  hole  high 
frequency  eddy  current  (HFEC)  inspection  to 
detect  cracks  in  accordance  with  Figure  3  of 
the  service  bulletin.  Accomplishment  of  this 
action  constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of 
paragraph  (a)(l)(i)  of  this  AD. 

(b)  For  airplanes  that  have  accumulated 
18,000  or  more  total  flight  cycles  as  of  May 
11,  1998:  Within  25  flight  cycles  after  May 
11,  1998,  inspect  the  upper  chord,  web,  and 
strap  of  the  upper  deck  floor  beams  at  BS  340 


through  BS  440  inclusive,  and  the  upper 
deck  floor  beams  at  BS  .500  and  BS  520.  on 
the  right  and  left  sides  of  the  airplane,  in 
accordance  with  paragraph  (b)(1)  or  (b)(2)  of 
this  AD.  The  inspections  shall  be 
accomplished  in  accordance  with  Boeing 
Alert  Service  Bulltetin  747-53A2420,  dated 
March  26, 1998:  or  Boeing  Service  Bulletin 
747-53A2420,  Revision  1,  dated  January  7, 
1999. 

(1)  Perform  a  detailed  inspection  to  detect 
cracks  in  accordance  with  Figure  2  of  the 
service  bulletin. 

(i)  Repeat  the  detailed  inspection  thereafter 
at  intervals  not  to  exceed  25  flight  cycles, 
until  the  requirements  of  paragraph  (b)(l)(ii) 
or  (e)  of  this  AD  are  accomplished. 

(ii)  Within  250  flight  cycles  after 
accomplishment  of  the  initial  detailed 
inspection,  accomplish  paragraph  (b)(2)  of 
this  AD. 

(2)  Perform  a  one-time  open  hole  HFEC 
inspection  to  detect  cracks  in  accordance 
with  Figure  3  of  the  service  bulletin. 
Accomplishment  of  this  action  constitutes 
terminating  action  for  the  repetitive 
inspection  requirements  of  paragraph  (b)(l)(i) 
of  this  AD.  ; 

Repair 

(c)  If  any  cracking  is  found  during  any 
inspection  required  by  paragraphs  (a)  or  (b) 
of  this  AD.  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Office 
(ACQ),  FAA. 

New  Requirements  of  this  AD 

Note  3:  For  the  purposes  of  this  AD.  a    . 
detailed  inspection  is  deflned  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc..  may  be  used.  Surface 
cleaning  And  elaborate  access  procedures 
may  be  required." 

Adjustments  to  Compliance  Time:  Cabin 
Differential  Pressure 

(d)  For  the  purposes  of  calculating  the 
compliance  threshold  and  repetitive  interval 
for  the  actions  required  by  paragraphs  (e).  (h). 
(i),  and  (j)  of  this  AD:  The  number  of  flight 
cycles  in  which  cabin  differential  pressure  is 
at  2.0  psi  or  less  need  not  be  counted  when 
determining  the  number  of  flight  cycles  that 
have  occurred  on  the  airplane,  provided  that 
flight  cycles  with  momentary  spikes  in  cabin 
differential  pressure  above  2.0  psi  are 
included  as  full  pressure  cycles.  For  this 
provision  to  apply,  all  cabin  pressure  records 
must  be  maintained  for  each  airplane:  No 
fleet-averaging  of  cabin  pressure  is  allowed. 

Detailed  and  Eddy  Current  Inspections  of 
Certain  Upper  Deck  Floor  Beams 

(e)  Within  5.000  flight  cycles  after 
accomplishing  the  most  recent  inspection      < 
required  by  paragraph  (a)  or  (b)  of  this  AD,    ■ 
or  within  1,000  flight  cycles  after  the 
effective  date  of  this  AD,  whichever  is  later: 
Do  paragraphs  (e)(1)  and  (e)(2)  of  this  AD,  in 
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accordance  with  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
747-53 A2429.  dated  March  22.  2001. 
Accomplishment  of  both  paragraphs  (e)(1) 
and  (e)(2)  of  this  AD  constitutes  terminating 
action  for  the  repetitive  inspection 
requirement  of  paragraph  (a)(l)(i)  or  (b)(l)(i) 
of  this  AD,  as  applicable. 

(1)  Do  a  one-time  detailed  inspection  for 
cracking  of  the  web,  upper  chord,  and  strap 
of  the  upper  deck  floor  beams  at  BS  340 
through  BS  440  inclusive.  BS  500,  and  BS 
520,  on  the  right  and  left  sides  of  the 
airplane,  as  specified  in  Figure  1  of  the 
service  bulletin, 

(2)  Do  an  open-hole  high  frequency  eddy 
current  inspection  for  cracking  of  the  fastener 
holes  of  the  web  and  upper  chord  of  the 
upper  deck  floor  beams  at  BS  340  through  BS 
440  inclusive,  BS  500,  and  BS  520.  on  the 
right  and  left  sides  of  the  airplane,  as 
specified  in  Figured  of  the  service  bulletin. 

Compliance  With  Paragraphs  (a)  or  (b)  and 
(e) 

(0  Airplanes  on  which  the'inspections 
required  by  paragraph  (e)  of  this  AD  are 
accomplished  within  the  compliance  time 
specified  in  paragraph  (a)  or  (b)  of  this  AD, 
as  applicable,  are  not  required  to  be 
inspected  in  accordance  with  paragraph  (a) 
or  (b)  of  this  AD,  as  applicable. 

Modification  of  Upper  Deck  Floor  Beams 

Note  4:  The  modification  procedures 
specified  in  Boeing  Alert  Service  Bulletin 
747-53A2429.  dated  March  22,  2001.  do  not 
provide  an  adequate  level  of  safety  and  are 
not  acceptable  for  compliance  with 
paragraph  (g)  of  this  AD.  Figure  3  of  the 
service  bulletin  is  used  only  for  identifving 
the  floor  beams. 

(g)  If  no  cracking  is  found  during  the 
inspections  required  by  paragraph  (e)  of  this 
AD.  before  further  flight,  except  as  provided 
by  paragraph  (i)  of  this  AD.  modify  the  upper 
chord  of  the  upper  deck  floor  beams  at  the 
locations  in  Figure  3  of  Boeing  Alert  Service 
Bulletin  747-53A2429,  dated  March  22. 
2001,  in  accordance  with  a  method  approved 
by  the  Manager.  Seattle  AGO.  or  in 
accordance  with  data  meeting  the  type  . 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engineering  Representative  (DER)  who  has 
been  authorized  by  the  Manager,  Seattle 
ACO,  to  make  such  findings.  For  a 
modification  method  to  be  approved,  the 
approval  must  specifically  reference  this  AD. 

Repair  of  Upper  Deck  Floor  Beams 

(h)  If  any  crack  is  found  during  either 
inspection  required^by  paragraph  (e)  of  this 
AD:  Before  further  flight,  except  as  provided 
by  paragraph  (i)  of  this  AD,  do  paragraph 
(h)(1)  or  (h)(2)  of  this  AD. 

(1)  Accomplish  all  actions  associated  with 
the  time-limited  repair,  including  removing 
the  existing  strap;  performing  HFEC 
inspections  of  the  chord,  web,  and  angle,  as 
applicable;  stop-drilling  cracks;  trimming  the 
angle  and  machining  the  vertical  leg  of  the 
chord,  as  applicable:  and  installing  a  new 
strap.  Do  these  actions  in  accordance  with 
the  Accomplishment  Instructions  of  Boeing 
Service  Bulletin  747-53A2420,  Revision  1, 


dated  January  7, 1999;  except,  where  the 
service  bulletin  specifies  to  contact  Boeing 
for  appropriate  action,  before  further  flight, 
repair  in  accordance  with  a  method  approved 
by  the  Manager,  Seattle  ACO,  or  in 
accordance  with  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  DER  who  has  been 
authorized  by  the  Manager,  Seattle  ACO,  to 
make  such  findings.  For  a  repair  method  to 
be  approved,  the  approval  must  specifically 
reference  this  AD.  Within  1,500  flight  cycles 
or  18  months  after  the  installation  of  the 
time-limited  repair,  whichever  is  first,  do 
paragraph  (h)(2)  of  this  AD. 

(2)  Accomplish  the  permanent  repair  of  the 
upper  deck  floor  beams  at  the  locations 
shown  in  Figures  4  and  5,  as  applicable,  of 
Boeing  Alert  Service  Bulletin  747-53A2429. 
dated  March  22.  2001,  in  accordance  with  a 
method  approved  by  the  Manager,  Seattle 
ACO,  or  in  accordance  with  data  meeting  the 
type  certification  basis  of  the  airplane 
approved  by  a  Boeing  Company  DER  who  has 
been  authorized  by  the  Manager,  Seattle 
ACO,  to  make  such  findings.  For  a  repair 
method  to  be  approved,  the  approval  must 
specifically  refer  to  this  AD. 

Notfe  5:  The  permanent  repair  procedures 
specified  in  Boeing  Alert  Service  Bulletin 
747-53 A2429,  dated  March  22,  2001,  do  not 
provide  an  adequate  level  of  safety  and  are 
not  acceptable  for  compliance  with 
paragraph  (h)(2)  of  this  AD. 

Airplanes  Modified  or  Repaired  Previously 

(i)  For  airplanes  on  which  a  repair  per 
paragraph  (c)  of  this  AD  or  the  modification 
or  permanent  repair  specified  in  Boeing  Alert 
Service  Bulletin  747-53A2429,  dated  March 
22,  2001,  was  accomplished  before  the 
effective  date  of  this  AD:  Within  5.000  flight 
cycles  after  installation  of  such  modification 
or  repair,  as  applicable,  inspect  per 
paragraph  (e)  of  this  AD.  then  do  paragraph 
(g)  or  (h)  of  this  AD,  as  applicable. 

Repetitive  Inspections  After  Modification  or 
Permanent  Repair 

(j)  Within  15.000  flight  cycles  after 
installation  of  the  modification  or  permanent 
repair  in  accordance  with  paragraph  (g)  or  (h) 
of  this  AD.  as  applicable,  do  paragraph  (j)(l) 
or  (j)(2)  of  this  AD,  in  accordance  with  a 
method  approved  by  the  Manager,  Seattle 
ACO.  For  an  inspection  method  to  be 
approved,  the  approval  letter  must 
specifically  reference  this  AD. 

(1)  Option  1:  Do  surface  HFEC  inspections 
along  the  lower  edge  of  the  upper  chord  of 
the  upper  deck  floor  beams  at  BS  340  through 
BS  440  inclusive,  BS  500,  and  BS  520,  on  the 
right  and  left  sides  of  the  airplane.  Repeat  the 
surface  HFEC  inspections  at  intervals  not  to 
exceed  1,000  flight  cycles. 

(2)  Option  2:  Do  open-hole  HFEC 
inspections  for  cracking  at  fasteners  common 
to  the  upper  chord,  reinforcement  straps,  and 
body  frame  of  the  upper  deck  floor  beams  at 
BS  340  through  BS  440  inclusive,  BS  500. 
and  BS  520;  on  the  right  and  left  sides  of  the 
airplane.  Repeat  the  open-hole  HFEC 
inspections  at  intervals  not  to  exceed  3,000 
flight  cycles. 


Repair 

(k)  If  any  cracking  is  found  during  any 
inspection  required  by  paragraph  (j)(l)  or 
(j)(2)  of  this  AD:  Before  further  flight,  repair 
in  accordance  with  a  method  approved  by 
the  Manager,  Seattle  ACO,  or  in  accordance 
with  data  meeting  the  type  certification  basis 
of  the  airplane  approved  by  a  Boeing 
Company  DER  who  has  been  authorized  by 
the  Manager,  Seattle  ACO.  to  make  such 
findings.  For  a  repair  method  to  be  approved, 
the  approval  must  specifically  refer  to  this 
AD. 

Alternative  Methods  of  Compliance 

(1)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safetv  may  be 
used  if  approved  by  the  Manager.  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  ACO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
98-09-17.  amendment  39-10498.  are 
approved  as  alternative  methods  of 
compliance  with  paragraphs  (a),  (b).  and  (c) 
of  this  AD. 

Note  6:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle 'AGO. 

Special  Flight  Permits 

(m)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  June  11. 
2003. 

All  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Ser\-ice. 
|FR  Doc.  03-15325  Filed  6-17-03:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-328-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Bombardier 
Model  CL-600-2B19  (Regional  Jet 
Series  100  &  440)  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NfPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Bombardier  Model  CL-60Q- 
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2B19  (Regional  let  Series  100  &  440) 
airplanes.  This  proposal  would  require 
installing  new  vent  tube  assemblies  for 
the  main  fuel  tanks:  and,  on  certain 
airplanes,  inspecting  to  measure  the 
clefirance  between  the  vent  system 
tubing  and  the  applicable  wing  ribs,  and 
corrective  action  if  necessary.  This 
action  is  necessary  to  prevent  a  fire 
hazard  due  to  fuel  spillage.  This  action 
is  intended  to  address  the  identiGed 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
July  18,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
328-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-328-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc.,  Canadair,  Aerospace 
Group,  P.O.  Box  6087,  Station  Centre- 
ville,  Montreal.  Quebec  H3C  309, 
Canada.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Delisio,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ANE- 
171,  FAA,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street. 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7521:  fax 
(516) 568-2716. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 


for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-328-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-328-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055^056. 

Discussion 

Treinsport  Canada  Civil  Aviation 
(TCCA),  which  is  the  airworthiness 
authority  for  Canada,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  Bombardier  Model  CL-600- 
2B19  (Regional  Jet  Series  100  &  440) 
series-airplanes.  TCCA  advises  that  fuel 
can  enter  the  vent  line  system  o(  the 
main  tank  and  get  trapped.  During 
refueling,  or  ground  and  flight 
maneuvers,  the  fuel  may  spill  from 
certain  scoops  onto  the  ground,  run 
along  the  lower  wing  skin,  accumulate 
in  the  dry  bay,  and  possibly  drip  onto 
the  main  landing  gear  and  brakes.  This 
fuel  spillage,  if  not  corrected,  could 
result  in  a  fire  hazard. 


Explanation  of  Relevant  Service 
Information 

Bombardier  has  issued  Service 
Bulletin  601R-28-024,  Revision  'A'. 
dated  November  11, 1998,  which 
describes  procedures  for  installing  new 
vent  tube  assemblies  for  the  main  fuel 
tanks  to  prevent  fuel  escaping  from  the 
tank  vent  lines  and  spilling.  The  service 

•  bulletin  also  describes  procedures  for 
inspecting  certain  airplanes  to  measure 
the  clearance  between  the  vent  system 
tubing  and  the  applicable  wing  ribs,  and 
installing  bracket  assemblies  on  those 
airplanes  to  provide  the  proper 
clearance,  if  necessary. 

.  Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  TCCA 
classified  this  service  bulletin  as 
mandatory  and  issued  Canadian 
airworthiness  directive  CF-2001-31, 
dated  August  7,  2001,  to  ensure  the 
continued  airworthiness  of  these 
airplanes  in  Canada. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
TCCA  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  TCCA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously. 

Changes  to  14  CFR  part  39/Effect  on  the 
Proposed  AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  matericil 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  Because  we  have  now 
included  this  material  in  part  39.  only 
the  office  authorized  to  approve  AMOCs 
is  identified  in  each  individual  AD. 
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Cost  Impact 

The  FAA  estimates  that  the  proposed 
installation  would  be  required  to  be 
accomplished  on  45  Model  CL-600- 
231 9  (Regional  Jet  Series  100  &  440) 
airplanes  of  U.S.  registry,  that  it  would 
take  approximately  15  work  hours  per 
airplane  to  accomplish  the  proposed 
installation,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  would  cost  approximately  $10,273 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  installation 
on  U.S.  operators  is  estimated  to  be 
$502,785,  or  $11,173  per  airplane. 

The  FAA  estimates  that  the  proposed 
inspection  would  be  required  to  he 
accomplished  on  43  Model  CL-600- 
2B19  (Regional  Jet  Series  100  &  440) 
airplanes  of  U.S.  registry,  that  it  would 
take  approximately  1  work  hour  per 
airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  inspection  on  U.S.  operators  is 
estimated  to  be  $2,580.  or  $60  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
plaiming  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  aiid  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 


regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Bombardier.  Inc.  (Formerly  Canadair): 

Docket  2001-NM-328-AD. 

Applicability:  Model  CL-600-2B19  . 
(Regional  Jet  Series  100  &  440l  airplanes 
having  serial  numbers  7003  through  7067 
inclusive  and  7069  through  7109  inclusive, 
certificated  in  any  category;  excluding  those 
airplanes  on  which  the  actions  specified  in 
Bombardier  Ser\'ice  Bulletin  601R-28-O24, 
dated  May  21,1996,  have  been  accomplished. 
(This  applicability  includes  airplanes 
informally  identified  as  "Series  200.") 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  fire  hazard  due  to  fuel 
spillage,  accomplish  the  following: 

Installation 

(a)  Within  180  days  after  the  effective  date 
of  this  AD.  install  new  vent  tube  assemblies 
for  the  main  fuel  tanks,  per  Part  A  of 
paragraph  2.B.  of  the  Accomplishment 
Instructions  of  Bombardier  Ser\'ice  Bulletin 
601R-28-024,  Revision  'A',  dated  November 
11.1998. 

Inspection  and  Corrective  Action 

(b)  For  airplanes  having  serial  numbers 
7003  through  7035  inclusive,  and  7048 
through  7057  inclusive:  Before  further  flight 
after  installing  the  vent  tube  assemblies  as 
required  by  paragraph  (a)  of  this  AD.  perform 
a  genera!  visual  inspection  to  measure  the 
clearance  between  the  vent  system  tubing 
and  the  applicable  wing  rib,  per  Part  B  of 
paragraph  2.B.  of  the  Accomplishment 
instructions  of  Bombardier  Service  Bulletin 
601R-28-024.  Revision  'A',  dated  November 
11,  1998. 

Note  1:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  inferior  or  exterior 
area,  installation,  or  assemblv  to  detect 


obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  br  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

(11  If  the  clearance  between  the  vent 
system  tubing  and  the  applicable  wing  rib  is 
0.125  inch  or  more,  no  further  action  is 
required  by  this  paragraph. 

(2)  If  the  clearance  between  the  vent 
system  tubing  and  the  applicable  wing  rib  is 
less  than  0.125  inch,  prior  to  further  flight, 
install  the  bracket  assemblies  in  accordance 
vyith  paragraphs  B.(8)  through  B.(IO)  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

Alternative  Methods  of  Compliance 

(c)  In  accordance  with  14  CFR  39.19.  the 
Manager.  New  York  Aircraft  Certification 
Office  (AGO).  FAA.  is  authorized  to  approve  ' 
alternative  methods  of  compliance  for  this 
AD. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
2001-31,  dated  August  7,  2001. 

Issued  in  Renton,  Washington,  on  June  11. 
2003. 

Kalene  C.  Yanamura,  , 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Ser^'ice. 
[FR  Doc.  03-15326  Filed  6-17-03:  8:45  am] 
BILLING  COOE  4910-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-246-AO] 
RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-200,  -200C,  -300,  -400,  and 
-500  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  737-200,  -200C, 
-300,  -400,  and  -500  series  airplanes. 
This  proposal  would  require  repetitive 
inspections  to  find  fatigue  cracking  of 
certain  upper  and  lower  skin  panels  of 
the  fuselage,  and  follow-on  and 
corrective  actions,  if  necessary'.  This 
proposal  also  includes  terminating 
action  for  the  repetitive  inspections  of 


36516  Federal  Register/Vol.  68.  No.  117 /Wednesday,  June  18.  2003/Proposed  Rules 


Federal  Register/Vol.  68.  No.  117/Wednesday.  June  18,  2003 / Proposed  Rules 


36517 


certain  modified  or  repaired  areas  only. 
This  action  is  necessary  to  find  and  fix 
fatigue  cracking  of  the  skin  panels, 
which  could  result  in  sudden  fracture 
and  failure  of  the  skin  panels  of  the 
fuselage,  and  consequent  rapid 
decompression  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 

DATES:  Comments  must  be  received  by 
August  4,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
246-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-246-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Conunents  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group,  PO 
Box  3707.  Seattle,  Washington  98124- 
2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW..  Renton.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Duong  Tran.  Aerospace  Engineer, 
Airframe  Branch.  ANM-420S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055^056;  telephone 
(425)  917-6452;  fax  (425)  917-6590. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 


•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
ddta)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-246-AD.  ' 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-114.  Attention:  Rules  Docket  No. 
2001-NM-246-AD,  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports 
indicating  that  cracks  were  found  along 
the  edges  of  the  chem-milled  pockets  in 
the  upper  skin  at  stringer  S-12.  and 
above  the  S— 4.  S-10.  and  S-14  lap 
joints,  on  several  Boeing  Model  737 
series  airplanes.  The  cracks  were  up  to 
6  inches  long  and  multiple  adjacent 
bays  were  found  to  be  cracked  along  the 
same  stringers  on  three  of  the  airplanes. 
The  airplanes  had  accumulated  between 
34.574  and  56,949  total  flight  cycles. 
Additionally,  skin  cracks  up  to  4  inches 
long  located  below  the  S-14  lap  joint 
along  the  bonded  skin  doublers  were 
reported  on  25  other  airplanes  which 
had  accumulated  between  22,786  and 
80,113  total  flight  cycles. 

Analysis  by  the  manufacturer 
revealed  that  these  cracks  are  caused  by 
fatigue  due  to  high  bending  stresses  at 
the  edge  of  chem-milled  pockets  or 
bonded  skin  doublers.  Such  fatigue 
cracking  could  result  in  sudden  fracture 
and  failure  of  the  skin  panels  of  the 
fuselage,  and  consequent  rapid 
decompression  of  the  airplane. 


Related  Rulemaking 

This  proposed  AD  is  related  to  AD        "* 
2002-07-08,  amendment  39-12702  (67 
FR  17917.  April  12,  2002).  That  AD 
references  Boeing  Service  Bulletin  737- 
53A11 77.  Revision  6.  dated  May  31. 
2001 ,  as  the  appropriate  source  of 
service  information  for  accomplishment 
of  the  specified  actions.  (The  AD  also 
referenced,  for  accomplishment  of 
certain  actions.  Boeing  Alert  Service 
Bulletin  737-53A11 77.  Revision  1. 
dated  September  19,  1996;  Revision  2, 
dated  July  24.  1997;  Revision  3.  dated 
September  18.  1997;  Revision  4.  dated 
September  2. 1999;  and  Revision  5. 
dated  February  15.  2001.)  That  AD  is 
applicable  to  certain  Boeing  Model  737 
series  airplanes  and  requires  repetitive 
inspections  to  find  cracking  of  the  lower 
skin  at  the  lower  row  of  fasteners  in  the 
lap  joints  of  the  fuselage,  and  repair  of 
any  cracking  found.  That  AD  also 
requires  modification  of  the  fuselage  lap 
joints  at  certain  locations,  which 
constitutes  terminating  action  for 
repetitive  inspections  of  the  modified 
areas.  Additionally,  that  AD  requires 
replacement  of  a  preventive 
modification  with  an  improved 
modification. 

Explanation  of  Relevant  Service 
Information 

We  have  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  737-       ., 
53A1210.  Revision  1.  including 
Appendix  A  and  Evaluation  Form, 
dated  October  25.  2001.  The  service 
bulletin  describes  procedures  for 
repetitive  external  detailed  and  eddy 
current  inspections  to  find  fatigue 
cracking  of  the  upper  and  lower  skin 
panels  of  the  fuselage  (crown  area  and 
lower  lobe  area)  at  stringer  S-12.  and 
above  the  S-4.  S-10,  and  S-14  lap 
joints,  and  repair  of  any  cracking  with 
either  a  permanent  or  time-limited 
repair. 

For  airplanes  on  which  a  time-limited 
repair  is  done.  Part  4  of  the  service 
bulletin  describes  procedures  for  a 
subsequent  permanent  repair  within 
10,000  flight  cycles  after  installation  of 
the  time-limited  repair.  Doing  a 
permanent  repair  eliminates  the  need 
for  the  repetitive  inspections  for  the 
repaired  area  only. 

For  Group  3.5.6,  and  8  airplanes 
only,  on  which  no  cracking  is  found. 
Part  5  of  the  service  bulletin  provides 
procedures  for  a  preventive 
modification  of  the  chem-milled  pockets 
in  the  upper  skins  at  stringer  S-12. 
between  body  station  (BS)  500D  and  BS 
520.  which  would  end  the  repetitive 
inspections  for  the  modified  area  only. 


The  service  bulletin  also  describes 
procedures  for  repetitive  follow-on 
visual  inspections  for  cracking  of  the 
lower  lobe  skins  fi-om  S-15L  to  S-15R 
between  stations  360  and  1016  and  in 
section  41;  replacement  of  any  loose 
fasteners  with  new  fasteners;  an  internal 
eddy  current  inspection  of  the  skin,  tear 
straps,  and  lap  joint  in  each  adjacent 
bay  for  cracking;  and  repair  of  any 
cracking  found. 

Accomplishment  of  the  actions 
specified  in  Service  Bulletin  737- 
53A1210.  Revision  1,  is  intended  to 
adequately  address  the  identified  unsafe 
condition. 


previously  does  not  include  the 
inspection  of  the  crown  area  (upper 
lobe)  for  Group  7  airplanes,  as  specified 
in  paragraph  (a)  of  this  proposed  AD, 
the  manufacturer  has  advised  that  it 
ciurently  is  developing  a  new  service 
bulletin  to  address  those  airplanes. 
Once  the  FAA  has  reviewed  and 
approved  the  service  bulletin,  we  may 
consider  additional  rulemaking  to 
mandate  those  inspections. 


Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
•type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Di£ferences  Between  Proposed  AD  and 
Service  Bulletin  737-53A1210,  Revision 
1 

The  service  bulletin  specifies  that  the 
manufacturer  may  be  contacted  for 
disposition  of  certain  repair  conditions, 
but  this  proposed  AD  would  require  the 
repair  of  those  conditions  to  be  done  per 
a  method  approved  by  the  FAA,  or  per 
data  meeting  the  type  certification  basis 
of  the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  who  has  been  authorized 
by  the  FAA  to  make  such  findings. 

The  service  bulletin  recommends  that, 
after  installation  of  a  time-limited 
repair,  an  internal  eddy  current 
inspection  should  be  done  at  the  first 
"C-check"  or  within  4,000  flight  cycles, 
whichever  is  last.  Because  "C-theck" 
schedules  vary  among  operators,  such  a 
nonspecific  interval  would  provide  no 
assurance  that  operators  would  do  the 
inspection  within  the  prescribed 
schedule.  This  proposed  AD  would 
require  that  the  inspection  be  done 
within  4.000  flight  cycles  after  the 
repair  installation.  We  find  that  a  4,000- 
flight-cycle  interval  is  appropriate  for 
affected  airplanes  to  continue  to  operate 
without  compromising  safety. 

Although  tne  service  bulletin 
recommends  that  operators  report 
inspection  results  to  the  manufacturer, 
this  proposed  AD  does  not  contain  such 
a  reporting  requirement. 

Interim  Action 

This  is  considered  to  be  interim 
action  for  Group  7  airplanes.  Although 
the  service  bulletin  described 


Cost  Impact 

There  are  approximately  2,200 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
903  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  94  work 
hours  per  airplane  to  accomplish  the 
proposed  inspections  of  the  crown  area, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  these  proposed  inspections  on 
U.S.  operators  is  estimated  to  be 
$5,092,920.  or  $5,640  per  airplane,  per 
inspection  cycle. 

It  would  take  approximately  96  work 
hours  per  airplane  to  accomplish  the 
proposed  inspections  of  the  lower  lobe 
area,  at  an  average  labor  rate  of  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  these  proposed 
inspections  on  U.S.  operators  is 
estimated  to  be  $5,201,280.  or  $5,760 
per  airplane,  per  inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figiu-es  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  closeup. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Should  an  operator  elect  to  install  the 
preventive  modification,  it  would  take 
approximately  108  work  hours  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the 
preventive  modification  is  estimated  to 
be  $6,480  per  airplane. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 


it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft' 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  "the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authorily:  49  U.S.C.  106(g).  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


Boeing:  Docket  2001-NM-246-AD. 

Applicability:  Model  737-200.  -200C, 
-300.  -400.  and  -500  series  airplanes,  as 
listed  in  Boeing  Alert  Senice  Bulletin  737- 
53A1210.  Revision  1.  dated  October  25,  2001: 
certificated  in  any  category- 
Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision.,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 
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To  find  and  fix  fatigue  cracking  of  certain 
upper  and  lower  skin  panels  of  the  fuselage, 
which  could  result  in  sudden  fracture  and 
failure  of  the  skin  panels  and  consequent 
rapid  decompression  of  the  airplane, 
accomplish  the  following: 

External  Detailed  and  Eddy  Current 
Inspections 

(a)  For  Groups  1  through  6  and  Group  8 
airplanes:  Before  the  accumulation  of  35.000 
total  flight  cycles,  or  within  4.500  flight 
cycles  after  the  effective  date  of  this  AD, 
whichever  is  later,  do  external  detailed  and 
eddy  current  inspections  of  the  crown  area 
skin  panels  of  the  fuselage  for  cracking,  per 
Part  1  and  Figure  1  of  the  Work  Instructions 
of  Boeing  Alert  Service  Bulletin  737- 
53A1210,  Revision  1,  including  Appendix  A 
and  excluding  Evaluation  Form,  dated 
Ck;tober  25,  2001.  Repeal  the  inspections  at  • 
least  every  4.500  flight  cycles  until  paragraph 
(c)  or  (d)(l)(ii)  of  this  AD  has  been  done,  as 
applicable.  Although  paragraph  l.D.  of  the 
service  bulletin  references  a  reporting 
requirement,  such  reporting  is  not  required 
by  this  AD.  -: 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  diret:t  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(b)  For  all  airplanes:  Before  the 
accumulation  of  40.000  total  flight  cycles,  or 
within  4,500  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  is  later,  do  an 
external  detailed  inspection  of  the  lower  lobe 
area  and  section  41  of  the  fuselage  for 
cracking,  per  Part  2  and  Figure  2  of  the  Work 
Instructions  of  Boeing  Alert  Service  Bulletin 
737-53A1210,  Revision  1,  including 
Appendix  A  and  excluding  Evaluation  Form, 
dated  October  25,  2001.  Repeal  the 
inspection  at  least  every  9,000  flight  cycles 
until  paragraph  ld)(2)  of  this  AD  has  been 
done,  as  applic;able. 

Preventive  Modification 

(c)  For  Groups  3,  5,  6,  and  8  airplanes:  If 
no  cracking  is  found  during  any  inspection 
required  by  paragraph  (a)  of  this  AD.  doing 
the  preventive  modification  of  the  chem- 
milled  pockets  in  the  upper  skin  as  specified 
in  Part  5  of  the  Work  Instructions  of  Boeing 
Alert  Service  Bulletin  737-53A1210. 
Revision  1 ,  including  Appendix  A  and 
excluding  Evaluation  Form,  dated  October 
25,  2001,  ends  the  tepelilive  inspections  for 
the  modified  area  only. 

Corrective  Actions 

(d)  If  any  cracking  is  found  during  any 
inspection  required  by  paragraph  (a)  or  (b)  of 
this  AD.  before  further  flight,  do  the  actions 
specified  in  paragraphs  (d)(1)  and  (d)(2)  of 
this  AD,  as  applicable,  per  the  Work 
Instructions  of  Boeing  Alert  Service  Bulletin 
737-53A1210,  Revision  1,  including 
Appendix  A  and  excluding  Evaluation  Form, 


dated  October  25.  2001.  Where  the  service 
bulletin  specifies  to  contact  Boeing  for  repair 
instructions,  before  further  flight,  repair  per 
a  method  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA;  or 
per  data  meeting  the  type  certification  basis 
of  the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  (DER)  who  has  been 
authorized  by  the  Manager,  Seattle  AGO,  to 
make  such  findings.  For  a  repair  method  to 
be  approved  by  the  Manager,  Seattle  AGO,  as 
required  by  this  paragraph,  the  approval 
letter  must  specifically  reference  this  AD. 

(1)  For  cracking  of  the  crown  area,  do  the 
repair  specified  in  either  paragraph  (d)(l)(i} 
or  (d)(l)(ii)  of  this  AD.  Installation  of  the  lap 
joint  repair  specified  in  paragraph  (g)  of  AD 
2002-07-08,  amendment  39-12702,  is 
considered  acceptable  for  compliance  with 
the  corresponding  action  specified  in  this 
paragraph  for  the  lap  joint  areas  only. 

(i)  Do  a  time-limited  repair  per  Part  4  of  the 
Work  Instructions  of  the  service  bulletin, 
then  do  the  actions  required  by  paragraph  (e) 
of  this  AD  at  the  times  specified  in  that 
paragraph. 

(ii)  Do  a  permanent  repair  per  Part  3  of  the 
Work  Instructions  of  Ihe  service  bulletin. 
Installation  of  a  permanent  repair  ends  the 
repetitive  inspections  required  by  paragraph 

(a)  of  this  AD  for  the  repaired  area  only. 

(2)  For  cracking  of  the  lower  lobe  area  and 
Section  41,  repair  per  Part  2  of  the  Work 
Instructions  of  the  service  bulletin. 
Accomplishment  of  this  repair  ends  the 
repetitive  inspections  required  by  paragraph 

(b)  of  this  AD  for  the  repaired  area  only. 

Follow-on  and  Corrective  Actions 

(e)  If  a  lime-limited  repair  is  done,  as 
specified  in  paragraph  (d)(l)(i)  of  this  AD:  Do 
the  actions  specified  in  paragraphs  (e)(1), 
(e)(2),  and  (e)(3)  of  this  AD,  at  the  times    • 
specified,  per  the  Work  Instructions  of 
Boeing  Alert  Service  Bulletin  737-53A1210, 
Revision  1,  including  Appendix  A  and 
excluding  Evaluation  Form,  dated  October 
25,  2001. 

(1)  Within  3,000  flight  cycles  after  doing 
the  repair:  Do  a  general  visual  ijnspection  of 
the  repaired  area  for  loose  fasteners  per  Part 
4  of  the  Work  Instructions  of  the  service 
bulletin.  If  any  loose  fastener  is  found,  before 
further  flight,  replace  with  a  new  fastener  per 
the  service  bulletin.  Then  repeat  the 
inspection  at  least  every  3,000  flight  cycles 
until  permanent  rivets  are  installed  in  the 
repaired  area,  which  ends  the  repetitive 
inspections  for  this  paragraph. 

(2)  Within  4,000  flight  cycles  after  doing 
the  repair:  Do  an  internal  eddy  current 
inspection  of  the  skin,  tear  straps,  and  lap 
joint  in  each  adjacent  bay  of  the  repaired  area 
for  cracking,  per  Part  4  of  the  Work 
Instructions  of  the  service  bulletin.  If  any 
cracking  is  found,  before  further  flight,  repair 
per  a  method  approved  by  the  Manager, 
Seattle  AGO,  or  per  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  DER  who  has  been 
authorized  by  the  FAA  to  make  such 
findings.  For  a  repair  method  to  be  approved 
by  the  Manager,  Seattle  AGO,  as  required  by 
this  paragraph,  Ihe  approval  letter  must 
specifically  reference  this  AD. 


(3)  Within  10,000  flight  cycles  after  doing 
Ihe  repair:  Make  the  repair  permanent  per 
Part  4  and  Figure  20  of  the  Work  Instructions 
of  the  service  bulletin,  which  ends  the 
repetitive  inspections  for  the  repaired  area 
only. 

Credit  for  Actions  Done  per  Previous  Service 
Bulletin 

(f)  Inspections,  repairs,  and  preventive 
modifications  done  before  the  effective  date 
of  this  AD  per  Boeing  Alert  Service  Bulletin 
737-53A1210,  dated  December  14,  2000.  are 
acceptable  for  compliance  with  the 
corresponding  actions  required  by  this  AD. 

Alternative  Methods  of  Compliance 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permit 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  June  11. 
2003. 

All  Bahrami. 

Acting  Manager.  Tmnsport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  03-15327  Filed  6-17-03;  8:45  am) 
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battery,  and  installing  a  new  nameplate 
on  the  cover  of  the  battery.  This  action 
is  necessary  to  prevent  damage  to 
equipment  or  possible  fire  in  the 
electrical/electronics  equipment 
compartment  due  to  electrical  arcing 
between  the  groimd  stud  of  the  main 
battery  and  adjacent  structiire.  This 
action  is  intended  to  address  the 
identified  unsafe  condition, 
DATES:  Comments  must  be  received  by 
■    August  4,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-1 14, 
Attention:  Rules  Docket  No.  2D00-NM- 
169-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056, 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-169-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elvin  Wheeler,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5344- 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 
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for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received.  Submit 
comments  using  the  following  format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-169-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-1 14,  Attention:  Rules  Docket  No 
2000-NM-169-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  airplanes. 
This  proposal  would  require  reversing 
the  ground  stud  installation  of  the  main 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 


As  part  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience,of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  a  report  indicating  that  heat 
damage  had  been  detected  on  the 
ground  stud  of  ihe  main  battery  and  on 
adjacent  structure  of  a  Model  DC-9-82 
(MD-82)  airplane.  The  heat  damage  has 
been  attributed  to  a  loose  or 
inadequately  tightened  ground  stud  of 
the  main  battery,  which  resulted  in 
electrical  arcing.  Such  electrical  arcing 
could  result  in  damage  to  equipment  or 
possible  fire  in  the  electrical/electronics 
equipment  compartment. 

The  grotmd  stud  of  the  main  battery 
on  McDonnell  Douglas  Model  DC-9-81 
(MD-81),  DC-9-83  (MD-83),  DC-9-87 
(MD-87),  and  MD-88  airplanes  is 
identical  to  that  on  the  affected  Model. 


Therefore,  all  of  these  models  may  be 
subject  to  the  same  unsafe  condition. 

Other  Related  Rulemaking 

The  FAA,  in  conjunction  with  Boeing 
and  operators  of  Model  Douglas  DC-9- 
81  (MD-81),  DC-9-82  (MD-82),  DC-9- 
83  (MD-83),  DC-9-87  (MD-87),  and 
Model  MD-88  airplanes,  has  reviewed 
all  aspects  of  the  service  history  of  those 
airplanes  to  identify  potential  unsafe 
conditions  and  to  take  appropriate 
corrective  actions.  This  proposed 
airworthiness  directive  (AD)  is  one  of  a 
series  of  corrective  actions  identified 
during  that  process.  We  have  previously 
issued  several  other  ADs  and  may 
consider  further  rulemaking  actions  to 
address  the  remaining  identified  unsafe 
conditions. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
BulJeUn  MD-80-24A159,  Revision  01, 
da^d  January  24,  2000,  which  describes 
procedures  for  reversing  the  ground 
stud  of  the  main  battery  and  installing 
a  nameplate  at  stations  Y=l  10.000  and 
Z=39.000  in  the  lower  nose  frame  area. 
The  manufacturer  advises  that  reversing 
the  ground  stud  installation  will  allow 
easier  access  to  tighten  the  ground  stud 
nut  to  proper  torque,  which  will 
minimize  the  possibility  of  the  ground 
stud  coming  loose  and  causing  arcing  or 
further  damage.  Installation  of  the 
nameplate  will  clarify  installation  and 
torque  requirements  for  future 
maintenance.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Changes  to  14  CFR  Part  39/Efrect  on  the 
Proposed  AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997.  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance  (AMOC).  Because  we 
have  now  included  this  material  in  part 
39,  we  no  longer  need  to  include  it  in 
each  individual  AD;  however,  this 
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proposed  AD  identifies  the  office 
authorized  to  approve  AMCXIls. 

Cost  Impact 

There  are  approximately  1 .224  Model 
DC-9-81  (MD-81).  DC-9-82  (MD-82). 
DC-9-83  (MD-83).  DC-9-87  (MD-87). 
and  Model  MD-88  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  600  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  tak6 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $38.  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $94,800.  or 
$158  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions.  The 
manufacturer  may  cover  the  cost  of 
parts  associated  with  this  proposed  AD. 
subject  to  warranty  conditions. 
Manufacturer  warranty  remedies  also 
may  be  available  for  labor  costs 
associated  with  this  proposed  AD.  As  a 
result,  the  costs  attributable  to  the 
proposed  AD  may  be  less  than  stated 
above.  .  ' 


Regulatory  Impact    ' 

.^The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
■  promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  . 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  106(g).  4Q113.  44701. 

}  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2000-NM-169- 
AD. 

Applicabilitv:  Model  DC-9-81  (MD-81). 
DC-9-82  (MD^2),  DC-9-83  (MD-83).  DC- 
<>-87  (MD-87).  and  Model  MD-88  airplanes, 
as  listed  in  McDonnell  Douglas  Alert  Service 
Bulletin  MD80-24A159.  Revision  01.  dated 
lanuarv  24.  2000;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  damage  to  equipment  or 
possible  fire  in  the  electrical/electronics 
equipment  compartment  due  to  electrical 
arcing  between  the  ground  stud  of  the  main 
battery  and  adjacent  structure;  accomplish 
the  following: 

(a)  Within  1  year  after  the  effective  date  of 
this  AD.  reverse  the  installation  of  the  ground 
stud  for  the  main  battery,  and  install  a  new 
nameplate  on  the  cover  of  the  battery:  per 
McDonnell  Douglas  Alert  Service  Bulletin 
MD80-24A159,  Revision  01,  dated  lanuarv 
24.  2000. 

(b)  Accomplishment  of  the  actions 
specified  in  paragraph  (a)  of  this  AD  before 
the  effective  date  of  this  AD.  in  accordance 
with  McDonnell  Douglas  Service  Bulletin 
MD80-24A159,  dated  March  15,  1996,  is 
considered  to  be  an  acceptable  method  of 
compliance  with  paragraph  (a)  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  In  accordance  with  14  CFR  39.19.  the 
Manager,  Los  Angefes  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California,  is  authorized  to 
approve  alternative  methods  of  compliance 
for  this  AD. 


Issued  in  Renton,  Washington,  on  lune  12. 
2003. 

Kalene  C.  Yananiura, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  03-15333  Filed  6-17-03;  8:45  am) 
BtLUNC  COOK  4910-13-P 
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Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-1 1  and  -11 F 
Airplanes 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
11  and  -llF  airplanes.  This  proposal 
would  require  an  initial  general  visual 
inspection  of  the  power  feeder  cables  of 
the  integrated  drive  generator  (IDG)  and 
the  fuel  feed  lines  of  engine  plyons  No. 
1  and  No.  3  on  the  wings  for  proper 
clearance  and  damage:  corrective 
actions  if  necessary;  and  repetitive 
general  visual  inspections  and  a 
terminating  action  for  the  repetitive 
inspections.  This  action  is  necessary  to 
prevent  potential  chafing  of  the  power 
feeder  cables  of  the  IDG  in  engine 
pylons  No.  1  and  No.  3  on  the  wings, 
and  consequent  arcing  on  the  fuel  lines 
ip  the  engine  pylons  and  possible  fuel 
fire.  This  action  is  intended  to  address 
the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
August  4.  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  2001-NM- 
164-AD,  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
.   via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address;  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-16-4AD"  in  the 
subject  line  and  need  not  be  submitted 


in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  ft-om 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division.  3855  Lakewood 
Boulevard.  Long  Beach,  California 
90846,  Attention:  Data  and  Service 
Management.  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  or  at 
the  FAA.  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 
Boulevard,  Lakewood.  California  90712. 
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submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-164-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No 
2001-NM-164-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 


FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Port  wood.  Aerospace  Engineer, 
.   Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard.  Lakewood.  California  90712; 
telephone  (562)  627-5350;  fax  (562) 
627-5210. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
;  and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 


As  part  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience  of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  reports  indicating  that  the 
power  feeder  cables  of  the  integrated 
drive  generator  (IDG)  are  riding  against 
structure  and  fuel  lines  in  engine  pylons 
No.  1  and  No.  3  on  the  wings  of  certain 
McDonnell  Douglas  Model  MD-11  and 
-IIF  airplanes.  The  cables  are  routed 
too  closely  to  the  components.  This 
condition,  if  not  corrected,  could  result 
in  potential  chafing  of  the  power  feeder 
cables  of  the  IDG  in  engine  pylons  No. 
1  and  No.  3  on  the  wings,  and 
consequent  arcing  on  the  fuel  lines  in 
the  engine  pylons  and  possible  fuel  fire. 

Other  Related  Rulemaking 

The  FAA.  in  conjunction  with  Boeing 
and  operators  of  Model  MD-1 1  and 
-llF  airplanes,  has  reviewed  all  aspects 
of  the  service  history  of  those  airplanes 
to  identify  potential  unsafe  conditions 
and  to  take  appropriate  corrective 
actions.  This  proposed  airworthiness 
directive  (AD)  is  one  of  a  series  of 
corrective  actions  identified  during  that 
process.  We  have  previously  issued 
several  other  ADs  and  may  consider 
further  rulemaking  actions  to  address 
the  remaining  identified  unsafe 
conditions. 

Explanation  of  Relevant  Service 
Information 


We  have  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  MDll- 
54A011,  Revision  02,  dated  May  31, 
2002.  The  service  bulletin  describes 
procedures  for  an  initial  general  visual 
inspection  of  the  power  feeder  cables  of 
the  ir)G  and  the  fuel  feed  lines  of  engine 
plyons  No.  1  and  3  on  the  wings  for 
proper  clearance  and  damage;  corrective 
action  if  necessary;  and  repetitive 
general  visual  inspections  and  a 
terminating  action  for  thtf  repetitive 
inspections.  The  corrective  actions 
include:  • 


•  Repositioning  cables  with  improper 
clearance;  and 

•  Repairing  damage  or  replacing 
damaged  cables  or  fuel  feed  lines  with 
new  or  serviceable  cables  or  fuel  feed 
lines. 

The  terminating  action  involves: 

•  Installing  brackets  to  support  the 
IDG  harness; 

•  Installing  new  clamps  on  the  power 
feeder  cables  of  the  IDG  of  engine 
pylons  No.  1  and  No.  3;  and 

•  Replacing  the  existing  fairlead  with 
a  new  clamp,  and  installing  new  tape; 
as  applicable. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Boeing  also  has  issued  Information 
Notice  MD11-54A011  R02  IN  02,  dated 
July  11.  2002.  The  informatron  notice 
informs  operators  of  a  typographical 
error  for  the  string  tie  part  number  (P/ 
N)  specified  in  the  Boeing  Alert  Service 
Bulletin  MD11-54A011,  Revision  02. 
The  service  bulletin  specifies  string  tie 
P/N  190L0F21G/A;  the  correct  P/N  is 
109  LOF  21G/A.  « 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Clarification  of  Procedures  in  Service 
Bulletin 

Boeing  has  informed  us  that,  although 
the  service  bulletin  specifies  two 
options  (i.e.,  "Option  1"  and  "Option 
2")  for  Conditions  1  through  3  findings, 
these  actions  are  not  optional.  The 
intent  is  that  the  actions  specified  in 
Option  1  be  accomplished  until  the 
actions  specified  in  Option  2  are 
accomplished  at  a  later  time.  If  an 
operator  elects  to  accomplish  the 
actions  specified  in  Option  2  before  the 
.  actions  specified  in  Option  1,  the 
actions  specified  in  Option  1  do  not 
need  to  be  accomplished. 

Changes  to  14  CFR  part  39/Effect  on  the 
Proposed  AD 

On  July  10.  2002,  we  issued  a  new 
version  of  14  CFR  part  39  (67  FR  47997, 
Jiily  22.  2002).  which  governs  the  FAA's 
airworthiness  directives  system.  The 
regulation  now  includes  material  that 
relates  to  altered  products,  special  flight 
permits,  and  alternative  methods  of 
compliance  (AMOCs).  Because  we  have 
now  included  this  material  in  part  39, 
only  the  office  authorized  to  approve 
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AMOCs  is  identified  in  each  individual 

AD. 

Cost  Impact 

There  are  approximately  195  Model 
MD-11  and  -11 F  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  74  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  inspection, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $4,440,  or 
$60  per  airplane,  per  inspection  cycle. 

It  would  take  approximately  4  work 
hours  per  airplane  to  accomplish  the 
terminating  action,  at  an  average  labor 
rate  of  $60  per  work  hour.  Required 
parts  would  cost  approximately  $91  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  this  terminating  action  is 
estimated  to  be  $24,494.  or  $331  per 

airplane.  • 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 
Manufacturer  warranty  remedies  may  be 
available  for  labor  costs  associated  with 
this  proposed  AD.  As  a  result,  the  costs 
attributable  to  the  proposed  AD  may  be 
less  than  stated  above. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  Df3T 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety, 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  fur  part"  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.106(r).  401 1.3.  44701. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2001-NM- 
164-,\U. 

Applicability-.  Model  MD-11  and  -11 F 
airplanes,  as  listed  in  Boeing  Alerl  Service 
Bulletin  MI)  11-54 AOll.  Kevisioii  02.  dated 
Mav  31,  2002;  Lertificated  in  any  category. 

Compliance-.  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  potential  chafing  of  the  power 
feeder  cables  of  the  integrated  drive  generator 
(IDG)  in  engine  pylons  No.  1  and  No.  3  on 
the  wings,  and  consequent  arcing  on  the  fuel 
lines  in  the  engine  pylons  and  possible  fuel 
fire,  accomplish  the  following: 

Note  1:  Boeing  has  issued  Informetion 
Notice  MDll-54A0n  R02  IN  02.  dated  July 
11.  2002.  The  information  notice  informs 
operators  of  a  typographical  error  for  the 
string  tie  part  number  (FVN)  specified  in  the 
Boeing  Alert  Service  Bulletin  MD11-54A011. 
Revision  02.  The  ser\  ice  bulletin  specifies 
string  tie  P/N  190L0F21G/A;  the  correct  P/N 
is  109  L(3F  21G/A. 

Initial  Inspection 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  do  a  general  visual  inspection  of 
the  power  feeder  cables  of  the  IDC  and  the 
fuel  feed  lines  of  engine  pylons  No.  land  3 
on  the  wings  for  proper  clearance  and 
damage,  per  Boeing  Alert  Service  Bulletin 
MDll-54A0n.  Revision  02.  dated  May  31, 
2002. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damags.  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 


daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

Condition  1:  Proper  Clearance  and  No 
Damage 

(b)  If  proper  clearance  exists  and  no 
damage  is  detected  during  any  inspection 
required  by  paragraph  (a)  of  this  AD,  do  the 
action(s)  specified  in  paragraphs  (b)(1),  (b)(2), 
and  (b)(3)  of  this  AD.  as  applicable,  per 
Boeing  Alert  Service  Bulletin  MD11-54A011, 
Revision  02,  dated  May  31,  2002. 

(1)  For  Group  1  and  Group  2  airplanes 
identified  in  the  service  bulletin:  Repeat  the 
inspection  required  by  paragraph  (a)  of  this 
AD  every  6  months  until  the  modification 
required  by  paragraph  (b)(2)  or  (b)(3)  of  this 
AD,  as  applicable,  has  been  done. 

(2)  For  Group  1  airplanes  identified  in  the 
service  bulletin:  Within  18  months  after  the 
effective  date  of  this  AD,  install  the  brackets 
to  support  the  IDG  harness,  and  install  new 
clamps  on  the  power  feeder  cables  of  the  IDG 
of  the  No.  1  and  No.  3  pylons. 

(3)  For  Group  2  airplanes  identified  in  the 
service  bulletin:  Within  18  months  after  the 
effective  date  of  this  AD.  replace  the  existing 
fairlead  with  a  new  clamp,  and  install  new 
tape. 

Condition  2:  Improper  Clearance  and  No 
Damage 

(c)  If  improper  clearance  exists  and  no 
damage  is  detected  during  any  inspection 
required  by  paragraph  (a)  of  this  AD,  do  the 
•  action(s)  specified  in  paragraphs  (c)(1),  (c)(2). 
and  (c)(3)  of  this  AD,  as  applicable,  per 
Boeing  Alert  Service  Bulletin  MD11-54A011. 
Revision  02,  dated  May  31,  2002. 

(1)  For  Group  1  and  Group  2  airplanes 
identified  in  the  service  bulletin:  Before 
further  flight,  reposition  cables,  and  repeat 
the  inspection  required  by  paragraph  (a)  of 
this  AD  every  6  months  until  the 
modification  required  by  paragraph  (c)(2)  or 
(c)(3)  of  this  AD,  as  applicable,  has  been 
done. 

(2)  For  Group  1  airplanes  identified  in  the 
ser\ice  bulletin:  Within  18  months  after  the 
effective  date  of  this  AD.  install  the  brackets 
to  support  the  IDG  harness,  and  install  new 
clamps  on  the  power  feeder  cables  of  the  IDG 
of  engine  pylons  No.  1  and  No.  3. 

(3)  For  Group  2  airplanes  identified  in  the 
service  bulletin:  Within  18  months  after  the 
effective  date  of  this  AD.  replace  the  existing 
fairlead  with  a  new  clamp,  and  install  new 
tape. 

Condition  3:  Improper  Clearance  and 
Damage  Detected 

(d)  If  improper  clearance  exists  and  any 
damage  is  detected  during  any  inspection 
required  by  paragraph  (a)  of  this  AD,  do  the 
action(s)  specified  in  paragraphs  (d)(1). 
(d)(2),  and  (d)(3)  of  this  .^D,  as  applicable. 
.  per  Boeing  Alerl  Service  Bulletin  MDll- 
54A011,  Revision  02.  dated  May  31,  2002. 

(1)  For  Group  1  and  Group  2  airplanes 
identified  in  the  service  bulletin:  Before 
further  flight,  reposition  cables;  repair 
damage  or  replace  damaged  cables  or  fuel 
feed  lines  with  new  or  serviceable  cables  or 
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fuel  feed  lines;  and  repeat  the  inspection 
required  by  paragraph  (a)  of  this  AD  every  6 
months  until  the  modification  required  by 
paragraph  (d)(2)  or  (d)(3)  of  this  AD,  as 
applicable,  has  been  done. 

(2)  For  Group  1  airplanes  identified  in  the 
service  bulletin:  Within  18  months  after  the 
effective  date  of  this  AD,  install  the  brackets 
to  support  the  IDG  harness,  and  install  new 
clamps  on  the  power  feeder  cables  of  the  IDG 
of  engine  pylons  No.  1  and  No.  3. 

(3)  For  Group  2  airplanes  identified  in  the 
service  bulletin:  Within  18  months  after  the 
effective  date  of  this  AD,  replace  the  existing 
fairlead  with  a  new  clamp,  and  install  new 
tape. 

Credit  for  Earlier  Service  Bulletin 

(e)  Accomplishment  of  the  actions 
specified  in  this  AD  before  the  effective  date 
of  this  AD  per  Boeing  Alert  Service  Bulletin 
MDl  1-54 AOll,  Revision  01,  dated  August 
22.  2002,  is  acceptable  for  compliance  with 
the  requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(f)  In  accordance  with  14  CFR  39.19,  the 
Manager,  Los  Angeles  Aircraft  Certification    ' 
Office  (AGO),  FAA,  is  authorized  to  approve 
alternative  methods  of  compliance  for  this 
AD. 

Issued  in  Renton,  Washington,  on  June  12 
2003. 

Kalene  C.  Yanamura, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  03-15334  Filed  6-17-03;  8:45  am] 
BILUNG  C006  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-171-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-81  (MD-81),  DC- 
9-82  (MD-a2),  DC-9-83  (MD-83),  and 
DC-9-87  (MD-87)  Airplanes  and  Model 
MD-88  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemakins 
(NPRM).  ^ 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
9-81  (MD-ai).  DC-9-82  (MD-82).  DC- 
9-83  (MD-83),  and  DC-9-87  (MD-87) 
airplanes  and  Model  MD-88  airplanes. 
This  proposal  would  require  a  general 
visual  inspection  for  chafing  of  the 
power  feeder  cables  of  the  auxiliary 
power  unit  (APU),  and  repair  if 
necessary.  This  proposal  also  would 


require  replacement  of  a  support  bracket 
located  on  the  left  side  of  the  lower 
cargo  compartment  with  a  new  "U" 
shaped  bracket.  This  action  is  necessary 
to  prevent  chafing  of  the  power  feeder 
cables  of  the  APU,  which  could  resuh 
in  electrical  arcing  to  adjacent  structure 
and  consequent  fire  in  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
August  4,  2003, 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  200(>-NM- 
171-AD.  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  alstf  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-171-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate,  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  fi-om 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Data  and  Ser\'ice 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW..  RentOn,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elvin  Wheeler,  Aerospace  Engineer; 
Systems  and  Equipment  Branch,  ANM- 
130L.  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5344; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 


for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what. specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulator}',  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will.be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments    . 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-171-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rule's  Docket  No. 
2000-NM-171-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion  - 

The  FAA  has  received  a  report 
indicating  that  the  power  feeder  cables 
of  the  auxiliary  power  unit  (APU)  had 
chafed  against  a  support  bracket  located 
in  the  forward  lower  cargo  compartment 
of  a  Model  MD-88  airplane. 
Investigation  revealed  that  a  spacer  that 
separates  the  cable  ft-om  the  bracket 
might  have  been  inadvertently  omitted 
during  maintenance.  This  condition,  if 
not  corrected,  could  cause  chafing  of  the 
power  feeder  cables  of  the  APU.  which 
could  result  in  electrical  arcing  to 
adjacent  structure  and  consequent  fire 
in  the  airplane. 

Other  Related  Rulemaking 

The  FAA,  in  conjunction  with  Boeing 
and  operators  of  Model  MD-1 1  and 
-llF  airplanes,  has  reviewed  all  aspects 
of  the  service  history  of  those  airplanes 
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to  identify  potential  unsafe  conditions 
and  to  take  appropriate  corrective 
actions.  This  proposed  airworthiness 
directive  (AD)  is  one  of  a  series  of 
corrective  actions  identified  during  that 
process.  We  have  previously  issued 
several  other  ADs  and  may  consider 
further  rulemaking  actions  to  address 
the  remaining  identified  unsafe 
conditions. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  MD80-24A105,  Revision  02. 
dated  January  24.  2000.  which  describes 
procedures  for  inspecting  for  any  chafed 
power  feeder  cables  of  the  APU,  and 
repairing  if  necessary.  The  alert  service 
bulletin  also  describes  procedures  for 
replacing  a  support  bracket  for  the 
power  feeder  cable  on  the  left  side  of  the 
lower  cargo  compartment  between 
fuselage  stations  Y=2 18.000  and 
Y=237.000  with  a  new  "U"  shaped 
bracket.  The  new  bracket  will  eliminate 
the  need  for  a  spacer  and  minimize  the 
possibility  of  cable  chafing  and  arcing. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  alert  service  bulletin 
described  previously. 

Changes  to  14  CFR  Part  39/Effect  on  the 
Proposed  AD 

On  July  10.  2002.  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22.  2002).  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance  (AMCXI).  Because  we 
have  now  included  this  material  in  part 
39,  only  the  office  authorized  to  approve 
AMOCs  is  identified  in  each  individual 
AD. 

Cost  Impact 

There  are  approximately  634 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
438  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the 
inspection  and  replacement  of  the 
bracket,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $147  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 


operators  is  estimated  to  be  $90,666,  or 
$207  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C^106(g),  40113,  44701. 


§39.13    [AmwKled] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  200O-NM-171- 
AD. 

/tpp//cabi7/fy.- Model  DC-9-81  (MD-81). 
DC-9-82  (MD-82).  DC-9-83  (MD-a3).and 
DC-9-87  (MD-87)  airplanes,  and  Model  MD- 
BS airplanes,  as  listed  in  McDonnell  Douglas 
Alert  Service  Bulletin  MD8b-24A105, 
Revision  02.  dated  January  24.  2000; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  of  the  power  feeder 
cables  of  the  auxiliary  power  unit  (APU). 
which  could  result  in  electrical  arcing  to 
adjacent  structure  and  consequent  fire  in  the 
airplane:  accomplish  the  following: 

No  Reporting  Requirement 

(a)  Although  the  alert  service  bulletin 
referenced  in  this  AD  specifies  to  submit 
information  to  the  manufacturer,  this  AD 
does  not  include  such  a  requirement. 

Inspection  for  Chafing 

(b)  Within  1  year  after  the  effective  date  of 
this  AD,  perform  a  general  visual  inspection 
for  chafing  of  the  power  feeder  cables  of  the 
auxiliarv  power  unit,  per  McDonnell  Douglas 
Alert  Service  Bulletin  MD8O-24A105. 
Revision  02.  dated  January  24.2000. 

(1)  If  no  chafing  is  detected,  no  hirther 
action  is  required  by  this  paragraph. 

(2)  If  any  chafing  is  detected,  before  further 
flight,  repair  the  cable(s)  per  the  alert  service 
bulletin. 

Note  1:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

Replacement  of  a  Support  Bracket 

(c)  Within  1  year  after  the  effective  date  of 
this  AD.  replace  the  support  bracket  for  the 
power  feeder  cable  located  on  the  left  side  of 
the  lower  cargo  compartment  between 
hiselage  stations  Y=218.0O0  and  Y=237.000 
with  a  new  "U"  shaped  bracket. 

Alternative  Methods  of  Compliance , 

(d)  In  accordance  with  14  CFR  39.19.  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office  (ACO),  FAA.  is  authorized  to  approve 
alternative  methods  of  compliance  for  this 
AD. 


Issued  in  Renton.  Washington,  on  June  12 
2003. 

Kalene  C.  Yanamura, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-15337  Filed  6-17-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-169-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Aerospatiale 
Model  ATR42-500  and  ATR72  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemalcinE 
(NPRM).  ^ 


SliMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Aerospatiale  Model  ATR42-500 
and  ATR72  series  airplanes.  This 
proposal  would  require  inspecting  the 
wire  bundle  in  the  area  of  electrical  rack 
90VU  to  detect  damage,  verifying  that 
the  conduit  around  the  wire  bundle  is 
in  the  proper  position,  and  installing  a 
clamp  between  the  wire  bundles  and  the 
carbon  shelves  structure.  This  action  is 
necessary  to  prevent  chafing  of  a  wire 
bundle,  which  could  result  in  an 
electrical  short  and  potential  loss  of 
several  functions  essential  for  safe 
flight.  This  action  is  intended  to  address 
the  identified  unsafe  condition. 

DATES:  Conunents  must  be  received  by 
July  18,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
169-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-169-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 


The  service  information  referenced  in 
the  proposed  rule  may  lie  obtained  from 
Aerospatiale,  316  Route  de  Bayonne, 
31060  Toulouse,  Ced^  03,  France.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer; 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2125 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  c6mments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  Inquest  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested.' 

•  Inc^ude  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-169-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No 
2002-NM-169-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain 
Aerospatiale  Model  ATR42-500  and 
ATR72  series  airplanes.  The  DGAC 
advises  that,  after  parking  a  Model 
ATR42-500  series  airplane  with  the 
right-hand  engine  on,  the  flightcrew 
•  tried  unsuccessfully  to  start  the  left- 
hand  engine.  Investigation  revealed  wire 
chafing  on  electrical  rack  90VU  between 
the  carbon  structure  of  the  95  VU  shelf 
and  the  main  wire  bundle.  This  chafing 
led  to  a  short  circuit,  which  burned 
several  wires  of  the  bundle  (including 
the  left-hand  engine  ignition  circuits) 
and  the  protective  sheath  (conduit).  Ft 
was  determined  that  the  chafing  and 
subsequent  electrical  short  circuit 
probably  occurred  when  the  wire 
bundle  on  the  shelf  was  mispositioned 
during  maintenance,  and  that  this  wire 
bundle  is  susceptible  to  such 
mispositioning.  This  created  a  direct 
contact  between  the  wire  bundle  and 
the  carbon  shelf  (an  abrasive  structure). 
This  condition  could  also  exist  on 
shelves  93VU  and  94 VU  and,  if  not 
corrected,  could  result  in  the  loss  of 
several  functions  essential  for  safe 
flight. 

The  design  of  the  wire  bundle  routing 
is  the  same  on  Model  ATR42-500  and 
ATR72  series  airplanes;  therefore,  these 
airplane  models  are  subject  to  the 
identified  unsafe  condition. 

Explanation  of  Relevant  Service  - 
Information 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 


The  manufacturer  has  issued  Avions 
de  Transport  Regional  Ser\'ice  Bulletins 
ATR42-92-0P07  (for  Model  ATR42-500 
series  airplanes)  and  ATR72-92-1007 
(for  Model  ATR72  series  airplanes),  both 
dated  January  25,  2002.  These  service 
bulletins  describe  procedures  for 
inspecting  the  wire  bundles  in  the  area 
of  electrical  rack  90VU  to  detect 
damage,  verif>'ing  that  the  conduit 
around  the  wire  bundles  is  in  the  proper 
position,  and  installing  a  clamp  between 
the  wire  bundles  and  the  carbon  shelves 
structure  (93VU,  94VU,  95VU). 
Accomplishment  of  the  actions 
specified  in  the  applicable  ser\'ice 
bulletins  is  intended  to  adequately 
address  the  identified  unsafe  condition. 
The  DGAC  classified  these  service 
bulletins  as  mandatory  and  issued 
French  airworthiness  directives  2002- 
090-O92(B)  and  2002-091-066(6),  both 
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dated  February  20.  2002,  to  ensure  the 
continued  airworthiness  of  these 
airplanes  in  France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously,  except  as 
discussed  below. 

Difference  Between  Proposed  AD  and 
Service  Bulletins 

>     The  service  bulletins  do  not  provide 
procedures  to  repair  damaged  wiring. 
This  proposed  AD  would  require  that 
damaged  wiring  be  repaired  in 
accordance  with  the  applicable  ATR 
Aircraft  Schematic  Manual,  Chapter  20- 
27-17,  dated  October  1, 1995. 

Changes  to  14  CFR  Part  39/Effect  on  the 
Proposed  AD 

On  luly  10,  2002.  the  FAA  issued  a 
'new  version  of  14  CFR  part  39  (67  FR 
47997,  )uly  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance  (AMOCs).  It  is  not 
necessary  to  include  this  material  in 
each  individual  AD;  however,  the  office 
authorized  to  approve  AMOCs  is 
identified  in  paragraph  (b)  of  this 
proposed  AD. 

Cost  Impact 

The  FAA  estimates  that  86  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  proposed 


actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $259  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $42,914,  or 
$499  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 
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The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

S  39-1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

AerospaUale:  Docket  2002-NM-169-AD. 

Applicability.  Model  ATR42-500  and 
ATR72  series  airplanes,  certificated  in  any 
category,  on  which  ATR  Modification  1447 
has  been  incorporated  and  ATR  Modification 
4840  has  not  been  incorporated. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously- 

To  prevent  chafing  of  a  wire  bundle  in  the 
area  of  electrical  rack  90VU.  which  could 
result  in  an  electrical  short  and  potential  loss 
of  several  functions  essential  for  safe  flight, 
accomplish  the  following: 

Modification 

(a)  Within  500  flight  hours  or  6  months 
after  the  effective  dale  of  this  AD.  whichever 
occurs  first:  Do  a  detailed  inspection  to 
detect  damage  of  the  wire  bundles  in  the  area 
of  electrical  rack  90VU.  ensure  that  the 
conduit  around  the  wire  bundles  is  in  the 
proper  position,  and  install  a  clamp  between 
the  wire  bundles  and  the  carbon  shelves 
structure  (94 VU,  94 VU.  95VU):  in  accordance 
with  Avions  de  Transport  Regional  Service 
Bulletin  ATR42-92-0007  (for  Model  ATR42- 
.SOO  series  airplanes)  or  ATR72-92-1007  (for 
Model  ATR72  series  airplanes),  both  dated 
January  25,  2002.  as  applicable.  Repair  any 
damaged  wiring  before  further  flight  in 
accordance  with  Chapter  20-27-17  of  the 
applicable  ATR  Aircraft  Schematic  Manual, 
dated  October  1.  1995. 

Note  1:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detlct  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifving  Tenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Alternative  Methods  of  Compliance 

(b)  In  accordance  with  14  CFR  39.19.  the 
Manager,  International  Branch,  ANM-116, 
FAA.  is  authorized  to  approve  alternative 
methods  of  compliance  for  this  AD. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  2002- 
09O-092(B]  and  2002-091-066(B).  both  dated 
February  20.  2002. 

Issued  in  Renton.  Washington,  on  )une  12, 
2003. 

Kalene  C.  Yanamura. 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  0.3-15338  Filed  6-17-03:  8:45  am) 
BILUNG  CODE  4»10-1»-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  310,  312,  314,  320,  600, 
601,  and  606 

[Docket  No.  2000N-1484] 

RIN  0910-AA97 

Safety  Reporting  Requirements  for 
Human  Drug  and  Biological  Products; 
Extension  of  Comment  Period 

AGENCY:  Food  and  Drug  Administration, 
HHS.  . 

ACTION:  Proposed  rule;  extension  of 
comment  period. 
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summary:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
October  14,  2003,  the  comment  period 
for  a  proposed  rule  published  in  the 
Federal  Register  of  March  14,  2003  (68 
FR  12406).  The  proposed  rule  would 
amend  the  agency's  pre-  and 
postmarketing  safety  reporting 
regulations  for  human  drug  and 
biological  products.  The  agency  is 
taking  this  action  in  response  to  a 
request  for  more  time  to  submit 
comments  to  FDA. 
DATES:  Submit  written  or  electronic 
comments  on  the  proposed  rule  by 
October  14.  2003. 

ADDRESSES:  Submit  vnritten  comments 

to  the  Division  of  Dockets  Management 

(HFA-305),  Food  and  Drug 

Administration,  5630  Fishers  Lane,  rm. 

1061,  Rockville,  MD  20852.  Submit 

electronic  comments  to 

FDADockets@oc.fda.gov  or  on  the 

Internet  at  http://accessdata.fda.gov/ 

scripts/oc/dockets/commentdocket.cfm. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  information  concerning  human 
drug  products:  Audrey  A.  Thomas, 
Center  for  Drug  Evaluation  and 
Research  (HFD-007),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301- 
594-5626. 
For  information  concerning  human 
biological  products:  Miles  Braun, 
Center  for  Biologies  Evaluation  and 
Research  (HFM-220),  Food  and 
Drug  Administration.  1401 
Rockville  Pike,  Rockville,  MD 
20852-1448,  301-827-6079. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  March  14 
2003  (68  FR  12406).  FDA  published  a 
proposed  rule  that,  if  finalized,  would 
amend  its  pre-and  postmarketing  safety 
reporting  regulations  for  human  drug 
and  biological  products  to: 


•  Implement  definitions  and  reporting 
formats  and  standards  recommended  by 
the  International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  and  by 
the  World  Health  Organization's 
Council  for  International  Organizations 
of  Medical  Sciences; 

•  Codify  the  agency's  expectations  for 
timely  acquisition,  evaluation,  and 
submission  of  relevant  safety 
information  for  marketed  drugs  and 
licensed  biological  products; 

•  Require  that  certain  information, 
such  as  domestic  reports  of  medication 
errors;  be  submitted  to  the  agency  in  an 
expedited  manner;  and 

•  Clarify  certain  requirements  and 
make  other  minor  revisions. 

FDA  also  proposed  to  amend  its 
postmarketing  tonual  reporting 
regulations  for  human  drug  and  licensed 
biological  products  by  revising  the  ■ 
content  for  these  reports. 

Interested  persons  were  given  until 
July  14,  2003,  to  submit  written  or 
electronic  comments  to  the  agency  on 
the  proposal.  On  May  7,  2003,  FDA 
received  a  written  request  to  allow  an 
additional  90  days  for  interested 
persons  to  comment.  FDA  believes  that 
an  extension  of  90  days  to  the  comment 
period  is  appropriate,  given  the  length 
and  complexity  of  the  proposed  rule. 
Therefore,  FDA  is  extending  the 
comment  period  until  October  14,  2003. 
This  extension  will  provide  the  public 
with  a  total  of  2 1 0  day s  to  submit 
comments. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MO  180-1180;  FRL-7514-11 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

AGENCY:  Environmental  Protectioh 
Agency  (EPA). 
ACTION:  Proposed  rule.. 


n.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
comments  on  the  proposal.  Submit  a 
single  copy  of  electronic  comments  or 
two  paper  copies  of  any  mailed 
comments,  except  that  individuals  may 
,  submit  one  paper  copy.  Conunents  are 
to  be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Division  of  Dockets 
Management  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  June  11,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policv. 

[FR  Doc.  03-15341  Filed  6-17-03;  8:45  am] 

BILUNG  CODE  41G0-01-S 


SUMMARY:  EPA  proposes  to  approve  a 
revision  to  the  Missouri  State 
Implementation  Plan  (SIP)  which 
pertains  to  the  contt-ol  of  emissions  from 
Perchloroethylene  Dry  Cleaning 
Installations  in  Kansas  City  and  St. 
Louis  areas,  respectively.  This  revision 
will  rescind  two  rules  that  have  been 
superseded  by  the  statewide  Maximum 
Achievable  Control  Technology  rule. 
There  is  no  relaxation  of  controls  by 
rescinding  these  rules.  Approval  of  this 
revision  will  eliminate  redundancy  and 
conflicting  requirements.  In  the  final 
rules  section  of  the  Federal  Register, 
EPA  is  approving  the  state's  SIP  revision 
as  a  direct  final  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  revision 
amendment  and  anticipates  no  relevant 
adverse  comments  to  this  action.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
relevant  adverse  comments  are  received 
in  response  to  this  action,  no  further 
activity  is  contemplated  in  relation  to 
this  action.  If  EPA  receives  relevant 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  action.  EPA  will  not  institute 
a  second  comment  period  oh  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
Please  note  that  if  EPA  receives  adverse 
comment  on  part  of  this  rule  and  if  that 
part  can  be  severed  from  the  remainder 
of  the  rule,  EPA  may  adopt  as  final 
those  parts  of  the  rule  that  are  not  the 
subject  of  an  adverse  comment.  — 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by    • 
July  18,  2003. 

ADDRESSES:  Comments  may  be  mailed  to 
Amy  AJgoe-Eakin,  Environmental 
Protection  Agency,  Air  Plaiming^nd 
Development  Branch,  901  North  5th 
Street,  Kansas  City,  Kansas  66101,  or€- 
mail  her  at  algoe-eakin.amy@epa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Algoe-Eakin  at  (913)  551-7942. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
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rule  which  is  located  in  the  niles 
section  of  the  Federal  Register. 

Dated:  lune  8.  2003. 
lames  B.  Gulliford. 
Regional  Administrator.  Region  7. 
|FR  Dor.  03-15252  Filed  6-17-03;  8:45  ami 
BiLUNO  coDC  aseo-so-p 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

[SW-FRL-7514-5] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Proposed  Exclusion 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule  and  request  for 

comment. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA.  also  the  Agency  or  we  in 
this  preamble)  is  proposing  to  grant  a 
petition  submitted  by  the  Southeastern 
Public  Service  Authority  (SPSA)  and 
Onyx  Environmental  Services  (Onyx),  to 
exclude  (or  delist)  on  a  one-time  basis 
certain  solid  wastes  generated  at  the 
SPSA  Power  Plant  in  Portsmouth, 
Virginia,  from  the  lists  of  hazardous 
waste.  This  waste  is  Currently  located  at 
the  SPSA  Regional  Landfill  in  Suffolk, 
Virginia. 

The  Agency  has  tentatively  decided  to 
grant  the  petition  based  on  an 
evaluation  of  specific  information 
provided  by  the  petitioners.  This 
tentative  decision,  if  finalized,  would 
conditionally  exclude  the  petitioned 
waste  from  the  requirements  of  the 
hazardous  waste  regulations  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA). 

The  Agency  is  requesting  comments 
on  this  proposed  decision. 
DATES:  To  make  sure  we  consider  your 
comments  on  this  proposed  exclusion, 
they  must  be  postmarked  by  August  4. 
2003.  Comments  received  after  the  close 
of  the  comment  period  will  be 
designated  as  late.  EPA  is  not  required 
to  consider  late  comments. 

Any  person  may  request  a  hearing  on 
this  tentative  decision  to  grant  the 
petition  by  filing  a  request  by  July  3, 
2003.  The  request  must  contain  the 
information  prescribed  in  40  CFR 
260.20(d). 

ADDRESSES:  Please  send  two  copies  of 
your  comments  to  David  M.  Friedman, 
Technical  Support  Branch  (3WC11). 
Waste  and  Chemicals  Management 
Division.  U.S.  EPA  Region  111.  1650 


Arch  Street.  Philadelphia.  PA.  19103- 

2029. 

Your  request  for  a  hearing  should  be 
addressed  to  )ames  J.  Burke.  Director. 
Waste  and  Chemicals  Management 
Division  (3WC00).  U.S.  EPA  Region  III. 
1650  Arch  Street,  Philadelphia,  PA. 
19103-2029. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information  concerning  this 
document,  please  contact  David  M. 
Friedman  at  the  address  above,  at  (215) 
814-3395,  or  via  e-mail  at 
friedman.davidm@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Docket 

EPA  has  established  an  official  docket 
for  this  action.  The  official  docket 
consists  of  the  petition  submitted  by 
SPS A/Onyx,  the  results  of  a  risk 
assessment  which  evaluates  the 
potential  impact  of  the  petitioned  waste 
on  human  health  and  the  environment, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
The  official  docket  for  this  proposed 
rule  is  located  at  the  offices  of  U.S.  EPA 
Region  111,  1650  Arch  Street, 
Philadelphia.  PA.  19103-2029.  and  is 
available  for  you  to  view  from  8:30  a.m. 
to  5:00  p.m..  Monday  through  Friday, 
except  on  Federal  holidays.  Please  call 
David  M.  Friedman  at  (215)  814-3395 
for  appointments.  The  public  may  copy 
material  from  the  docket  at  $0.15  per 
page. 

Outline 

The  information  in  this  preamble  is 
organized  as  follows: 

[.  Background 

A.  What  laws  and  regulations  give  EPA  the 
authority  to  delist  waste? 

B.  What  does  SPSA/Onyx  request  in  their 
petition? 

II.  Waste-Specific  Information 

A.  How  was  the  waste  generated? 

B.  What  information  did  SPSA/Onyx 
submit  to  support  their  petition? 

III.  EPAs  Evaluation  of  the  Petition 

A.  What  method  did  EPA  use  to  evaluate 
risk? 

B.  What  other  factors  did  EPA  consider  in 
its  evaluation? 

C.  What  conclusion  did  EPA  reach? 

IV.  Conditions  for  Exclusion 

A.  What  conditions  are  associated  with  this 
exclusion? 

B.  What  happens  if  SPSA  or  Onyx  fails  to 
meet  the  conditions  of  this  exclusion? 

V.  Effect  on  State  Authorization 

VI.  Effective  Date  ' 

VII.  Administrative  Requirements 

I.  Background 

A.  What  Laws  and  Regulations  Give  EPA 
the  Authority  To  Delist  Waste? 

EPA  published  amended  lists  of 
hazardous  wastes  &t>m  non-specific  and 


specific  sources  on  January  16.  1981,  as 
part  of  its  final  and  interim  final 
regulations  implementing  Section  3001 
of  RCRA.  These  lists  have  been 
amended  several  times,  and  are  found  at 
40  CFR  261.31  and  261.32. 

We  list  these  wastes  as  hazardous 
because:  (1)  they  typically  and 
frequently  exhibit  one  or  more  of  the 
characteristics  of  hazardous  wastes 
identified  in  subpart  C  of  40  CFR  part 
261  (i.e.,  ignitability.  corrosivity. 
reactivity,  and  toxicity),  or  (2)  they  meet 
the  criteria  for  listing  contained  in  40 
CFR  261.11(a)(2)  or  (a)(3). 

We  also  define  residues  from  the 
treatment,  storage,  or  disposal  of  listed 
hazardous  wastes  and  mixtures 
containing  listed  hazardous  wastes  as 
hazardous  wastes.  [See  40  CFR 
261.3(a)(2)(iv)  and  {c)(2)(i),  referred  to  as 
the  "mixture"  and  "derived-from"  rules, 
respectively.) 

Individual  waste  streams  may  vary.     ' 
however,  depending  on  raw  materials, 
industrial  processes,  and  other  factors. 
Thus,  while  a  waste  that  is  described  in 
these  regulations  generally  is  hazardous, 
a  specific  waste  from  an  individual 
facility  that  would  otherwise  meet  the 
listing  description  may  not  be. 

For  this  reason.  40  CFR  260.20  and 
260.22  provide  an  exclusion  procedure 
which  allows  a  person  to  demonstrate 
that  a  specific  listed  waste  from  a 
particular  generating  facility  should  not 
be  regulated  as  a  hazardous  waste,  and 
should,  therefore,  be  delisted. 

According  to  40  CFR  260.22(a)(1),  in 
order  to  have  a  waste  excluded,  a 
petitioner  must  first  show  that  the  waste 
generated  at  its  facility  does  not  meet 
any  of  the  criteria  for  which  the  waste 
was  listed.  The  criteria  which  we  use  to 
list  wastes  are  found  in  40  CFR  261.11. 
An  explanation  of  how  these  criteria 
apply  to  a  particular  waste  is  contained 
in  the  background  document  for  that 
listed  waste. 

In  addition  to  the  criteria  that  we 
considered  when  we  originally  listed 
the  waste,  we  are  also  required  by  the 
provisions  of  40  CFR  260.22(a)(2)  to 
consider  any  other  factors  (including 
additional  constituents),  if  there  is  a 
reasonable  basis  to  believe  that  these 
factors  could  cause  the  waste  to  be 
hazardous. 

In  a  delisting  petition,  the  petitioner 
must  demonstrate  that  the  waste  does 
not  exhibit  any  of  the  hazardous  waste 
characteristics  defined  in  subpart  C  of 
40  CFR  part  261  (i.e..  ignitability, 
corrosivity,  reactivity,  and  toxicity),  and 
must  present  sufficient  information  for 
EPA  to  determine  whether  the  waste 
contains  any  other  constituents  at 
hazardous  levels. 


A  generator  remains  obligated  under 
RCRA  to  confirm  that  its  waste  remains 
non-hazardous  based  on  the  hazardous 
waste  characteristics  defined  in  subpart 
C  of  40  CFR  part  261 .  even  if  EPA  has 
delisted  its  waste. 


B.  What  Does  SPSA/Onyx  Request  in 
Their  Petition? 

On  April  7.  2003.  SPSA/Onyx 
petitioned  EPA  to  exclude  on  a  one-time 
basis  a  combustion  ash  generated  at 
SPSA's  waste-to-energy  facility  in 
Portsmouth,  Virginia.  The  ash  which  is 
the  subject  of  this  petition  is  currently 
located  at  SPSA's  Regional  Landfill  in 
Suffolk,  Virginia.  The  total  volume  of 
the  subject  combustion  ash  at  the  SPSA 
Landfill  was  determined  by  SPSA/Onyx 
to  be  1410  cubic  yards. 

The  «sh  was  produced  by  the  routine 
combustion  of  a  batch  of  municipal  and 
commercial  solid  waste  which  was 
processed  in  SPSA's  Refuse  Derived 
Fuel  (RDF)  plant  and  burned  in  SPSA's 
Power  Plant  in  Portsmouth,  Virginia.  A 
small  amount  of  this  waste  consisted  of 
materials  containing  the  spent  non- 
halogenated  solvent,  methyl  ethyl 
ketone  (EPA  Hazardous  Waste  Number 
F005). 

II.  Waste-Specific  Information 

A.  How  Was  the  Waste  Generated? 

In  January.  2002.  Logan  Aluminum. 
Inc.  (Logan)  sent  a  routine  shipment  of 
fourteen  drums  of  hazardous  waste 
generated  at  the  Logan  plant  in 
Russellville,  Kentucky,  to  Onyx's 
facility  in  West  Carrollton,  Ohio.  Logan 
manufactures  aluminimi  sheet  used  in 
making  beverage  cans.  Its  process 
includes  application  of  an  FDA- 
approved,  food-safe  coating  by  passing 
sheet  aluminum  through  rollers.  The 
rollers  are  cleaned  periodically  by 
wiping  them  with  cloth  strips  using 
virgin  methyl  ethyl  ketone  (MEK)  as  the 
cleaning  agent.  MEK  is  the  only  solvent 
used  by  Logan  in  this  process. 

The  used  wipes  are  collected  in 
drums  along  with  other  materials 
including  personal  protective 
equipment,  excess  coating,  paper, 
cardboard  and  packing  materials.  These 
wipes  are  classified  by  the  Kentucky 
Department  for  Environmental 
Protection  as  spent  solvent  wastes. 

Onyx  Environmental  Services  is  a 
company  that  provides  a  wide  range  of 
environmental  services  to  other 
companies.  These  services  include 
hazardous  and  non-hazardous  waste 
management. 

Logan  has  a  contractual  arrangement 
with  Onyx  for  the  transportation  and 
disposal  of  hazardous  and  non- 
hazardous  wastes.  Every  two  months. 


Logan  ships  its  wastes  to  Onyx  in  55- 
gallon  drums. 

On  January  30,  2002,  Onyx  picked  up 
a  shipment  of  eighty-two  drums  from 
Logan.  Fourteen  of  the  drums  contained 
MEK  rags  used  in  the  roller  cleaning 
process,  and  these  drums  were  shipped 
with  a  Uniform  Hazardous  Waste 
Manifest.  Sixty  drums  in  this  shipment 
contained  only  non-hazardous  waste 
and  eight  others,  which  were  not  further 
involved  in  this  incident,  were  also 
designated  as  hazardous.  All  the  drums 
in  this  shipment  were  received  at 
Onyx's  West  Carrollton  faoility  on 
February  9,  2002. 

In  the  petition,  On3oc  asserts  that  on 
February  16,  2002.  the  foiuleen  drums 
containing  the  used  wipes  were 
inadvertently  included  in  a  shipment  of 
eighty-three  dnmis  sent  under  a  non- 
hazardous  waste  manifest  to  Eagle 
Environmental  Services,  Inc.s  (Eagle) 
waste  processing  facility  in  Dorchester, 
South  Carolina.  Eagle  operates  a  facility 
that  processes  non-hazardous  industrial 
waste  for  recycling  and  disposal,  and  is 
permitted  for  such  activities  by  the 
South  Carolina  Department  of  Health 
and  Environmental  Control. 

Eagle  emptied  the  fourteen  drums 
containing  the  used  wipes  and 
processed  their  contents,  along  with 
approximately  twenty-three  drums  of 
non-hazardous  industrial  waste,  by 
shredding  the  combined  material  and 
mixing  it  with  sawdust  to  absorb  any 
free  liquids  that  may  have  been  present. 
On  February  22,  2002,  the  processed 
material,  totaling  47.380  pounds,  was 
shipped  in  a  single  container  imder  a 
non-hazardous  waste  manifest  to 
SPSA's  RDF  plant  in  Portsmouth. 
Virginia.  Here,  this  material  was  mixed 
with  other  non-hazardous  solid  waste 
and  then  burned  in  SPSA's  Power  Plant. 
The  ash  resulting  from  combustion  of 
this  batch  of  RDF  was  delivered  to  the 
SPSA  Regional  Landfill  in  Suffolk, 
Virginia,  on  February  23,  2002. 
Following  standard  procedure,  the  ash 
was  stockpiled  there  for  use  as  daily 
cover  in  the  Landfill. 

According  to  Onyx,  on  February  26, 
2002,  it  discovered  its  error  and  notified 
the  Ohio  Environmental  Protection 
Agency  and  Eagle  that  the  drums  had 
been  shipped  to  Eagle  without  the 
required  hazardous  waste  manifest.  On 
February  27,  2002,  Eagle  notified 
Chesapeake  Waste  Solutions,  the  waste 
broker  that  had  arranged  the  shipment 
bom  Eagle  to  SPSA,  and  Chesapeake 
Waste  Solutions  notified  SPSA.  SPSA 
then  notified  the  Virginia  Department  of 
Environmental  Quality. 

Approximately  510  tons  (835  cubic 
yards)  of  this  ash  had  been  used  as  daily 
cover  at  the  SPSA  Regional  Landfill 


before  SPSA  received  notification  on 
February  27,  2002.  that  the  ash  was 
subject  to  regulation  as  a  hazardous 
waste.  The  remaining  ash  (about  250 
tons  or  575  cubic  yards)  has  been 
segregated  and  stored  on  a  liner  under 
a  water-  and  wind-tight  cover  on  an 
adjacent  area  of  the  Landfill.  The  area  of 
the  Landfill  where  the  material  was 
used  as  cover  is  cordoned  off  and 
operations  remain  suspended  in  this 
area. 


B.  What  Information  Did  SPSA/Onvx 
Submit  To  Support  Their  Petition?' 
In  order  to  support  their  petition, 
SPSA/Onyx  submitted  detailed 
descriptions  of  the  chemicals  used  and 
die  wastes  generated  by  Logan,  detailed 
information  related  to  the  material 
shipments  received  for  destruction  at 
SPSA's  Power  Plant  during  the  period  of 
time  between  receipt  of  the  shipment  of 
material  from  Eagle  and  notification  of 
the  shipping  error,  and  validated 
analytical  results  from  representative 
samples  of  the  ash  obtained  by  SPSA/ 
Onyx  on  October  15,  2002  and  January  " 
28,  2003. 

Because  of  the  number  and  variety  of 
waste  streams  that  were  processed  at  the 
SPSA  waste-to-energy  facility,  we 
requested  that  SPSA/Onyx  analyze  the 
ash  for  the  entire  list  of  constituents 
found  in  Appendix  IX  to  40  CFR  part 
264. 

On  October  15,  2002,  SPSA/Onyx 
collected  eight  samples  and  one 
duplicate  sample  from  ash  being  stored 
in  a  segregated  waste  pile  at  the  SPSA 
Regional  Landfill.  The  ash  that  was  used 
for  daily  cover  in  the  Landfill  was  jiot 
sampled.  The  ash  has  been 
homogenized  by  several  processes  such 
as  loading  out  at  the  power  plant, 
transportation  and  stockpiling,  and. 
therefore,  the  ash  currently  stored  in  the 
waste  pile  (which  is  lined  with  a 
geosynthetic  liner  and  covered  with  a 
high-density  polyethylene  cap)  was 
determined  to  be  representative  of  that 
portion  of  the  ash  which  was  used  as 
daily  cover. 

Total  analysis  was  performed  on  all 
samples  for  the  entire  list  of  Appendix 
IX  constituents,  which  include  volatiles, 
semi-volatiles,  pesticides,  herbicides, 
PCBs,  polychlorinated  dibenzodioxins 
(PCDDs),  polychlorinated  dibenzofurans 
(PCDFs)  metals,  cyanide,  and  sulfide. 
Toxicity  Characteristic  Leaching 
Procedure  (TCLP)  leachate  analvsis  was 
performed  on  all  Appendix  IX  metals. 
TCLP  leachate  analysis  was  not 
performed  on  the  organic  constituents 
or  cyanide,  since  allowable  holding 
times  were  exceeded,  and  any  results 
obtained  &t)m  such  samples  may  not  be 
reliable.  Holding  time  requirements 
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were  met.  however,  for  total  constituent 
analysis  of  the  organic  constituents  and 
cyanide.  Therefore,  in  our  evaluation  of 
the  organic  constituents  (except  for  the 
PCDDs  and  PCDFs)  and  cyanide,  we 
have  calculated  the  theoretical 
maximum  leachate  concentrations  by 
applying  the  most  conservative 
assumption. 

Analyzing  a  waste  for  TCLP 
constituent  concentrations  involves 
application  of  the  TCLP  followed  by 
analysis  of  the  TCLP  leachate  for  the 
constituents  of  concern.  For  a  waste  that 
is  a  physical  solid  (i.e..  a  waste  that  does 
not  contain  a  liquid  phase),  the 
maximum  theoretical  leachate 
concentration  can  be  calculated  by 
dividing  the  total  concentration  of  the 


constituent  by  twenty.  This  twenty-fold 
dilution  is  part  of  the  TCLP  protocol 
and  represents  the  liquid  to  solid  ratio 
employed  in  the  test  procedure. 

If  the  TCLP  were  performed  on  the 
actual  waste,  the  concentration  of  this 
constituent  in  the  TCLP  leachate  could 
not  exceed  the  calculated  value  derived 
from  the  procedure  described  above. 
The  actual  TCLP  concentration,  if 
determined,  may  be  substantially  less 
than  the  calculated  value  because  the 
calculated  value  assumes  that  100 
percent  of  the  constituent  leaches  from 
the  waste.       * 

PCDD  and  PCDF  analysis  of  the 
samples  collected  during  the  October 
15.  2002  sampling  event  were 
inadvertently  analyzed  by  SPSA/Onyx's 


laboratory  using  SW-846  Method  8280 
rather  than  the  specified  method.  SW- 
846  Method  8290.  Method  8280  did  not 
yield  results  that  were  sufficiently 
sensitive  for  this  evaluation.  On  January 
28,  2003.  four  additional  composite  ash 
samples  were  collected  and  analyzed  for 
total  and  leachable  PCDDs  and  PCDFs 
concentrations  using  Method  8290. 

The  maximum  total  constituent  and 
maximum  leachate  concentrations  for 
all  detected  inorganic  constituents  in 
SPSA/Onyx's  waste  samples  are 
presented  in  Table  1 . 

The  detection  limits  presented  in 
Table  1  represent  the  lowest 
concentrations  quantifiable  by  SPSA/ 
Onyx  using  appropriate  methods  to 
analyze  the  waste. 


TABLE  1.— MAXIMUM  TOTAL  CONSTITUENT  AND  LEACHATE  CONCENTRATIONS  ^  IN  ASH 


Inorganic  constituents 


Total  con- 
stituent 
concentration 
(mg/kg) 


Antimony  . 
Arsenic  .... 

Barium  

Beryllium  .. 
Cadmium  . 
Chromium 

Cobalt  

Copper 

Lead  

Mercury  ... 

Nickel 

Selenium  . 

Silver  

Thallium  ... 

Tin  

Vanadium 

Zinc 

Cyanide  Itolal 


TCLP  leachate 

concentration 

(mg/1) 


0.54 

0.18 

0.21 
<0.005 

0.11 
<0.5 
<0.05 

1.8 
<0.5 

0.003 

0.065 
<0.25 
<0.5 
<2.0 
<0.1 

0.012 

8.5 

0.0142 


'  These  levels  represent  the  highest  concentration  of  each  constituent  found  in  any  sample.  These  levels  do  not  necessarily  represent  the  spe- 

'^'^  mstalue"s^t^^V°ulltldThS  maximum  leachate  concentration  based  on  the  maximum  total  constituent  concentration. 

<  Denotes  that  the  constituent  was  not  detected  at  the  concentration  specified  in  the  table 


The  maximum  total  constituent  and 
maximum  leachate  concentrations  for 
all  detected  organic  constituents  in 


SPSA/Onyx's  waste  samples  are 
presented  in  Table  2. 


Table  2.— Maximum  Total  Constituent  and  Leachate  Concentrations  ^  in  Ash 


Organic  constituents 


Actone 

Aceonitrile  

Bis(2-ethylhexyl)phthlate 

Butylbenzylphthalate 

DDD  

Endrin  aldehyde 

Heptachkjr 

Methyl  ethyl  ketone  (2-butanone) 
Methylene  chloride 


Total  con- 
stituent 
concentration 
(mg/kg) 


0058 
<0.31 

2.6 
<20 
<0.0022 
<0.0022 
<0.002 
<0.049 

0.0082 


TCLP  leachate 

concentration 

(mg/1) 


0.00293 
<0.01553 

0.133 
<0.13 
<0.000113 
<0.000113 
<0.00013 
<0.002453 

0.000143 


TABLE  2.— MAXIMUM  TOTAL  CONSTITUENT  AND  LEACHATE  CONCENTRATIONS  '  IN  ASH-Continued 


Organic  constituents 


2,3,7,8-TCDD2 


Total  con- 
stituent 
concentration 
(mg/kg) 


0.0175 


TCLP  leachate 

concentration 

(mg/1) 


0.00000000017 


aiiJ!^%1^n67LnTonT!JS^''  concentration  of  each  constituent  found  in  any  ^mple.  These  levels  do  not  necessarily  represent  the^ 


concentration. 


EPA  requires  that  petitioners  submit 
signed  certifications  affirming  the 
truthfulness,  accuracy  and  completeness 
of  the  information  in  their  delisting 
petitions  (See  40  CFR  260.22{i)(12)). 
SPSA  and  Onyx  each  submitted  signed 
certifications  stating  that  all  submitted 
information  is  true,  accurate  and 
complete. 


in.  EPA 'is  Evaluation  of  the  Petition 

A.Wbat  Method  Did  EPA  Use  To 
Evaluate  Risk? 

For  this  delisting  determination,  we 
used  information  gathered  by  SPSA/ 
Onyx  to  identify  plausible  exposure 
routes  (i.e..  groundwater,  surface  water, 
and  air)  for  hazardous  constituents 
present  in  the  petitioned  waste.  Because 
of  its  physical  form,  we  determined  that 
disposal  in  a  RCRA  Subtitle  D  landfill 
was  the  most  reasonable,  worst-case 
(least  protective)  disposal  scenario  for 
SPSA/Onyx's  petitioned  waste.  We  then 
used  a  fate  and  transport  model  to 
predict,  the  release  of  hazardous 
constituents  from  the  petitioned  waste 
once  it  is  disposed  of,  in  order  to 
evaluate  the  potential  impact  on  human 
health  and  the  environment.  To  perform 
this  evaluation,  we  used  a  Windows- 
based  software  tool,  the  Delisting  Risk 
Assessment  Software  Program  (DRASJ, 
to  estimate  the  potential  releases  of 
waste  constituents  and  to  predict  the 
risk  associated  with  those  releases. 
DRAS  accomplishes  this  using  several 
EPA  models  including  the  EPA 
Composite  Model  for  Leachate 
Migration  with  Transformation  Products 
(EPACMTP)  fate  and  transport  model  for 
estimating  groundwater  releases.  For  a 
detailed  description  of  the  DRAS 
program  and  the  EPACMPT  model,  See 
65  FR  58015,  September  27,  2000. 
Subsequent  revisions  to  the  DRAS 
program  are  described  in  65  FR  75637 
(December  4,  2000).  The  DRAS  program 
is  available  on  the  World  Wide  Web  at 
h  ttp://www.  epa  .gov/earth  1  r6/6pd/ 
rcra_c/pd-o/dras.htm.  The  technical 
support  document  for  the  DRAS 
program  is  also  available  on  the  World 
Wide  Web  at  http://www.epa.gov/ 


earthlr6/6pd/rcra_c/pd-o/dtsd.htm  as 
well  as  in  the  public  docket  for  this 
proposed  rule. 

Tne  Agency  believes  that  the 
EPACMTP  fate  and  transport  model 
represents  a  reasonable  worst-case 
scenario  for  possible  groundwater 
contamination  resulting  from  disposal 
of  the  petitioned  waste  in  a  landfill,  and 
that  a  reasonable  worst-case  scenario  is 
appropriate  when  evaluating  whether  a 
waste  should  be  relieved  of  the 
protective  management  constraints  of 
the  RCRA  Subtitle  C  program.  The  use 
of  a  reasonable  worst-case  scenario 
results  in  conservative  values  for  the 
compliance-point  concentrations  and 
insures  that  the  waste,  once  removed 
from  hazardous  waste  regulation,  will 
not  pose  a  significant  threat  to  human 
health  or  the  environment. 

In  assessing  potential  risks  to 
groundwater,  we  use  the  estimated 
waste  volume  and  the  maximum 
measured  or  calculated  leachate 
<  concentrations  as  inputs  to  the  DRAS 
program  to  estimate  the  constituent 
concentrations  in  the  groundwater  at  a 
hypothetical  receptor  well 
downgradient  from  the  disposal  site. 
Using  an  established  risk  level,  the    - 
DRAS  program  can  back-calculate 
receptor  well  concentrations  (referred  to 
as  a  compliance-point  concentration) 
using  standard  risk  assessment 
algorithms  and  Agency  health-based 
numbers. 

For  constituents  which  are  not 
detected  in  leachate  analysis,  the  DRAS 
requires  that  the  detection  limit  be 
entered  along  with  the  other  data.  In 
these  circumstances]  the  DRAS  uses 
one-half  the  detection  limit  to  calculate 
risk.  We  believe  it  is  inappropriate  to 
evaluate  constituents  which  are  not 
detected  in  any  sample  analyzed,  if  an 
appropriate  analytical  method  was  used. 

Similarly,  the  DRAS  also  predicts 
possible  risk's  associated  with  releases  of 
waste  constituents  through  surface 
padi ways  (e.g.,  volatilization  or  wind- 
blown particulate  from  the  landfill).  As 
in  the  groundwater  analyses,  the  DRAS 
uses  the  established  acceptable  risk 
level,  the  health-based  data,  and 


standard  risk  assessment  and  exposure 
algorithms  t6  perform  this  assessment. 

In  most  cases,  because  a  delisted 
wdste  is  no  longer  subject  to  hazardous 
waste  regulation,  the  Agency  is 
generally  unable  to  predict,  and  does 
not  presently  control,  how  a  petitioner 
will  manage  a  waste  after  it  is  excluded. 
Therefore,  we  believe  that  it  is 
inappropriate  to  consider  extensive  site- 
specific  factors  when  applying  the  fate 
and  transport  model. 

The  back-calculation  procedure 
contrasts  with  the  method  used  to 
compute  the  cumulative  risk  for  a  one- 
time delisting  petition.  To  determine 
cumulative  risk,  the  calculations 
proceed  in  a  forward  direction. 
Beginning  with  the  leachate  and  total 
waste  concentrations  for  each 
constituent  in  the  waste  (source 
concentrations),  the  waste  volume  and 
exposure  parameters  are  used  to 
estimate  the  upper-bound  excess 
lifetime  cancer  risks(risk)  and 
noncarcinogenic  hazards  (hazard).  The 
risk  is  said  to  be  cumulative  because 
risks  and  hazards  are  summed 
separately  for  receptors  (resident  adults 
and  children)  across  all  applicable 
waste  constituents  and  exposure 
pathways  to  obtain  an  estimate  of  the 
total  individual  risk  and  hazard  for  each 
receptor.  Risk  is  the  probability  that  a 
receptor  will  develop  cancer.  Risk  is 
estimated  based  on  a  unique  set  of 
exposure,  model,  and  toxicity 
assumptions. 

Hazard  is  defined  as  the  potential  for 
noncarcinogenic  health  effects  as  a 
result  of  exposure  to  constituents  of 
concern,  averaged  over  an  exposure 
period  of  les&  than  an  entire  lifetime.  A 
hazard  is  not  a  probability  but  rather  a 
measure  (expressed  as  a  ratio)  of  the 
magnitude  of  a  receptor's  potential 
exposure  relative  to  a  standard  exposure 
level.  The  standard  exposure  level  is 
calculated  over  an  exposure  period  such 
that  there  is  no  likelihood  of  adverse 
health  effects  to  potential  receptors, 
including  sensitive  populations. 

If  a  defisting  evaluation  is  performed 
for  a  one-time  exclusion,  the  DRAS 
computes  the  cumulative  carcinogenic 
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risk  by  summing  the  carcinogenic  risks 
for  all  waste  constituents  for  a  given 
exposure  pathway  and  then  summing 
the  carcinogenic  risks  for  each  pathway 
analyzed  in  the  delisting  risk 
assessment.  The  DRAS  also  computes 
the  cumulative  noncarcinogenic  risk  by 
summing  the  Hazard  Quotients  for  all 
waste  constituents  for  a  given  exposure 
pathway  to  obtain  exposure  pathway- 
specific  Hazard  Indexes  (His),  and  then 
summing  the  His  associated  with  each 
exposure  pathway  analyzed.  For  a  one- 
time exclusion,  the  results  of  the 
cumulative  risk  assessment  may  be  used 
in  lieu  of  the  calculated  delisting  levels. 
Since  this  is  a  one-time  delisting,  we  do 
not  need  to  establish  monitoring 
concentrations  for  each  batch  of  waste 
that  is  subsequently  managed  under  the 
exclusion.  Therefore,  we  set  the 
evaluation  levels  in  the  cumulative  risk 
process  at  the  established  target  risk 
range  (1  x  10  ^  to  1  x  10  *•  for 
carcinogenic  waste  constituents  and  a 
HI  of  1.0  to  0.1  for  noncarcinogenic 
waste  constituents).  Use  of  the 
cumulative  risk  analysis  allows  the  risk 
associated  with  an  individual  waste 
constituent  to  extend  to  a  less 
conservative  risk  level  as  long  as  the 
cumulative  risk  for  the  entire  petitioned 
waste  lies  below  or  within  EPA's  target 
risk  range. 

For  calculation  of  delisting  levels  for 
multi-year  (batch)  waste  generation. 
EPA  Region  III  generally  defines 
acceptable  risk  levels  as  wastes  with  an 
excess  cancer  risk  of  no  more  than  1  x 
10^  and  a  hazard  quotient  of  no  more 
than  0.1  for  individual  constituents.  For 
a  one-time  delisting.  EPA  Region  III 
evaluates  the  cumulative  cancer  risk 
and  cumulative  hazard  index  of  the 
petitioned  waste.  A  cumulative  cancer 
risk  less  than  1  x  10  -•  and  a  cumulative 
hazard  index  less  than  or  equal  to  1  are 
considered  to  be  protective  of  human 
health  and  will  be  considered 
acceptable  for  this  type  of  delisting 
determination. 

B.  What  Other  Factors  Did  EPA 
Consider  in  Its  Evaluation? 

We  also  consider  the  applicability  of 
groundwater  monitoring  data  during  the 
evaluation  of  delisting  petitions  where 
the  petitioned  waste  is  currently 
managed  or  was  once  managed  in  a 
land-based  unit  (e.g..  a  landfill  or 
surface  impoundment). 

We  use  the  results  of  groundwater 
monitoring  data  evaluations  as  a  check 
on  the  reasonable  worst  case  evaluations 
performed,  in  order  to  provide  an 
additional  level  of  confidence  in  our 
delisting  decisions.  Because 
groundwater  monitoring  data  are 
descriptive  of  the  impact  of  the 


petitioned  waste  imder  actual 
conditions,  and  not  reasonable  worst 
case  assumptions,  we  believe  that 
evidence  of  groundwater  contamination 
originating  from  a  land-based  waste 
management  unit  may  be  sufficient 
basis  for  petition  denial. 

In  this  case,  SPS A/Onyx  has  not 
generated  the  subject  ash  until  this 
recent  incident  (described  earlier  in  this 
preamble)  which  resulted  in  a  small 
amount  of  the  ash  being  used  as  daily 
cover  in  the  SPSA  Regional  Landfill.  We 
have  determined  that  it  would  not  be 
helpful  to  request  groundwater 
monitoring  data  since  the  small  amount 
of  ash  used  as  daily  cover  would  not 
have  a  detectable  impact  on  the 
groundwater  at  this  Regional  Landfill. 


The  estimated  cumulative  hazard 
index  for  this  waste  is  calculated  by 
DRAS  to  be  3.2  X  10-'.  We  likewise 
believe  that  this  risk  is  acceptable  both 
because  the  value  is  within  the 
generally  acceptable  range  of  1.0  to  0.1 
and,  for  a  one-time  delisting,  EPA 
Region  III  considers  a  cumulative 
hazard  index  less  than  or  equal  to  1  to 
be  protective  of  human  health. 

We  believe  the  data  submitted  in 
support  of  the  petition  show  that  the 
waste  will  not  pose  a  threat  when 
disposed  of  in  a  RCRA  Subtitle  D 
landfill.  We,  therefore,  propose  to  grant 
SPSA/Onyx's  request  for  a  one-time 
delisting  for  the  1410  cubic  yards  of  ash 
currently  located  at  the  SPSA  Regional 
Landfill. 


C.  What  Conclusion  Did  EPA  Reach?  TV.  Conditions  for  Exclusion 


EPA  believes  that  the  information 
provided  by  SPSA/Onyx  provides  a 
reasonable  basis  to  grant  SPSA/Onyx's 
petition.  We,  therefore,  propose  to  grant 
SPSA/Onyx  a  one-time  delisting  for  the 
1410  cubic  yards  of  petitioned  ash 
currently  located  at  the  SPSA  Regional 
Landfill.  This  includes  both  the  ash 
which  has  been  segregated  in  a  waste 
pile  at  the  site  as  well  as  the  ash  that 
has  been  used  as  cover  material  in  the 
Landfill.  The  data  submitted  to  support 
the  petition  and  the  Agency's  evaluation 
show  that  the  constituents  in  the  SPSA/ 
Onyx  ash  are  below  health-based  levels 
used  by  the  Agency  for  delisting 
decision-making,  and  that  the  ash  does 
not  exhibit  any  of  the  characteristics  of 
a  hazardous  waste. 

For  this  delisting  determination,  we 
used  information  gathered  to  identify 
plausible  exposure  routes  (i.e., 
groundwater,  surface  water,  air)  for 
hazardous  constituents  present  in  the 
petitioned  waste.  We  determined  that 
disposal  in  a  RCRA  Subtitle  D  landfill 
is  the  most  reasonable,  worst-case 
disposal  scenario  for  SPSA/Onyx's 
petitioned  waste.  We  applied  the  DRAS 
described  above  to  predict  the 
maximum  allowable  concentrations  of 
hazardous  constituents  that  may  be 
released  from  the  petitioned  waste  after 
disposal,  and  we  determined  the 
potential  impact  of  the  disposal  of 
SPSA/Onyx's  petitioned  waste  on 
human  health  and  the  environment. 

The  estimated  total  cumulative  risk 
posed  by  the  waste,  as  calculated  using 
the  DRAS,  is  4.1  x  10'.  We  believe  that 
this  risk  is  acceptable  both  because  the 
value  is  within  the  generally  acceptable 
range  of  1  x  10^  to  1  x  10-*  and,  as 
stated  above,  for  a  one-time  delisting. 
EPA  Region  III  considers  a  cumulative 
cancer  risk  less  than  1  x  10-^  to  be 
protective  of  human  health. 


A.  What  Conditions  Are  Associated 
With  This  Exclusion? 

The  proposed  exclusion  would  apply 
only  to  the  estimated  1410  cubic  yards 
of  ash  currently  located  at  the  SPSA 
Regional  Landfill  as  described  in  SPSA/ 
Onyx's  petition.  No  ash  other  than  the 
ash  described  in  this  petition  could  be 
managed  as  nonhazardous  waste  under 
this  exclusion. 

If  SPSA  and/or  Onyx  discovers  that  a 
condition  or  assumption  related  to  the 
characterization  of  this  waste  that  was 
used  in  the  evaluation  of  this  petition  is 
not  as  reported  in  the  petition,  SPSA 
and/or  Onyx  will  be  required  to  report 
any  information  relevant  to  that 
condition  or  assumption  in  writing  to 
the  Regional  Administrator  and  the 
Virginia  Department  of  Environmental 
Quality  within  10  calendar  days  of 
discovering  that  condition. 

The  purpose  of  this  condition  is  to 
require  SPSA  and/or  Onyx  to  disclose 
new  or  different  information  that  may 
be  pertinent  to  the  delisting.  This 
provision  will  allow  us  to  reevaluate  the 
exclusion  based  on  this  new 
information  in  order  to  determine  if  our 
original  decision  was  correct.  If  we 
discover  such  information  from  any 
source,  we  will  act  on  it  as  appropriate. 
Further  action  may  include  repealing 
the  exclusion,  modifying  the  exclusion, 
or  other  appropriate  action  deemed 
necessary  to  protect  human  health  or 
the  environment.  EPA  has  the  authority 
under  RCRA  and  the  Administrative 
Procedures  Act,  5  U.S.C.  551  et  seq. 
(1978),  (APA),  to  reopen  the  delisting 
under  the  conditions  described  above. 

SPSA/Onyx  state  in  their  petition  that 
the  waste,  if  delisted,  will  remain  at  the 
SPSA  Regional  Landfill.  However,  in 
order  to  adequately  track  wastes  that 
have  been  delisted,  in  the  event  that  a 
decision  is  made  to  dispose  of  all  or  part 


of  the  ash  off-site,  we  will  require  that 
SPSA/Onyx  provide  a  one-time 
notification  to  any  State  regulatory 
agency  to  which  or  through  which  the" 
delisted  waste  v«ll  be  transported  for 
disposal.  SPSA/Onyx  will  be  required  to 
provide  this  notification  at  least  60 
calendar  days  prior  to  commencing 
these  activities.  Failure  to  provide  such 
notification  will  be  a  violation  of  the 
delisting,  and  may  be  grounds  for 
revocation  of  the  exclusion. 

B.  What  Happens  if  SPSA  or  Onyx  Fails 
To  Meet  the  Conditions  of  This 
Exclusion? 

If  SPSA  or  Onyx  violates  the  terms 
and  conditions  established  in  the 
exclusion,  the  Agency  may  start 
procedures  to  withdraw  the  exclusion, 
and  may  initiate  enforcement  actions. 

V.  Efifect  on  State  Authorizations 

This  proposed  exclusion,  if 
promulgated,  would  be  issued  under  the 
Federal  RCRA  delisting  program.  States, 
however,  may  impose  more  stringent 
regulatory  requirements  than  EPA 
pursuant  to  Section  3009  of  RCRA. 
These  more  stringent  requirements  may 
include  a  provision  which  prohibits  a 
Federally-issued  exclusion  from  taking 
effect  in  the  State.  Because  a  petitioner's 
waste  may  be  regulated  under  a  dual 
system  (i.e.,  both  Federal  (RCRA)  and 
State  (RCRA)  or  State  (non-RCRA) 
programs),  petitioners  are  urged  to 
contact  State  regulatory  authorities  to 
determine  the  current  status  of  their 
wastes  under  the  State  laws. 

Furthermore,  some  States  are 
authorized  to  administer  a  delisting 
program  in  lieu  of  the  Federal  program 
(i.e.,  to  make  their  own  delisting 
decisions).  Therefore,  this  proposed 
exclusion,  if  promulgated,  may  not 
apply  in  those  authorized  States,  unless 
it  is  adopted  by  the  State.  If  the 
petitioned  waste  is  managed  in  any 
State  with  delisting  authorization, 
SPSA/Onyx  must  obtain  delisting 
authorization  from  that  State  before  the 
waste  may  be  managed  as  nonhazardous 
in  that  State. 


VI.  Efifective  Date 

EPA  is  today  making  a  tentative 
decision  to  grant  SPSA/Onyx's  petition. 
This  proposed  rule,  if  made  final,  will 
become  effective  inunediately  upon 
such  final  publication.  The  Hazardous 
and  Solid  Waste  Amendments  of  1984 
amended  Section  3010  of  RCRA  to  allow 
rules  to  become  effective  in  less  than  six 
months  when  the  regulated  community 
does  not  need  the  six-month  period  to 
come  into  compliance.  That  is  the  case 
here,  because  this  rule,  if  finalized, 
would  reduce  the  existing  requirements 
for  a  facility  generating  hazardous 
wastes.  In  light  of  the  unnecessary 
hardship  and  expense  that  would  be 
Imposed  on  this  petitioner  by  an 
effective  date  six  months  after 
publication  and  the  fact  that  a  six- 
month  deadline  is  not  necessary  to 
achieve  the  purpose  of  RCRA  Section 
3010,  EPA  believes  that  this  exclusion 
should  be  effective  inunediately  upon 
final  publication.  These  reasons  also 
provide  a  basis  for  making  this  rule 
effective  immediately,  upon  final 
publication,  under  the  Administrative 
Procedures  Act,  5  U.S.C.  553(d). 

Vn.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  rule  of  general  applicability  and 
therefore  is  not  a  "regulatory  action" 
subject  to  review  by  the  Office  of 
Management  and  Budget.  Because  this 
action  is  a  rule  of  particular 
applicability  relating  to  a  particular 
facility,  it  is  not  subject  to  the  regulatory 
flexibility  provisions  of  the  Regulator^' 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  or 
to  sections  202,  203,  and  205  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Pub.  L.  104--i).  Because  the 
rule  will  affect  only  one  facility,  it  will 
not  significantly  or  uniquely  affect  small 
governments,  as  specified  in  section  203 
of  UMRA,  or  communities  of  Indian 
tribal  governments,  as  specified  in 
Executive  Order  13175  (65  FR  67249, 
November  6.  2000).  For  the  same  reason, 
this  rule  will  not  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 


power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132  (64 
FR  43255.  August  10. 1999).  This  rule 
also  is  not  subject  to  Executive  Order 
13045  (62  FR  19885,  April  23,  1997). 
because  it  is  not  economically 
significant. 

This  rule  does  not  involve  technical 
standards;  thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272)  do  not 
apply.  As  required  by  section  3  of 
Executive  Order  12988  (61  FR  4729, 
February  7,  1996),  in  issuing  this  rule, 
EPA  has  taken  the  necessar\'  steps  to 
eliminate  drafting  errors  and  ambiguity, 
minimize  potential  litigation,  and 
provide  a  clear  legal  standard  for 
affected  conduct.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.]. 

List  of  Subjects  in  40  CFR  Part  261 

Environmental  protection,  Hazardous 
waste.  Recycling,  Reporting  and 
recordkeeping  requirements. 

Authority:  Sec.  3001(0  RCRA,  42  U.S.C. 
6921(0. 

Dated:  June  10,  2003. 
Donald  S.  Welsh, 

Regional  Administrator.  Region  III. 

For  the  reasons  set  forth  in  the 
preamble,  40  CFR  Part  261  is  proposed 
to  be  amended  as  follows: 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

•     1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  e912(a).  6921. 
6922.  and  6938. 

Appendix  IX  of  Part  261 — (Amended) 

-  2.  Table  1  of  Appendix  IX  of  Part  261 
is  amended  to  add  the  following  waste 
stream  in  alphabetical  order  by  facility 
to  read  as  follows: 

Appendix  IX  to  Part  261— Wastes 
Excluded  Under  §§  260.20  and  260.22. 


Table  1  .—Wastes  Excluded  From  Non-Specific  Sources 


Facility 


Address 


Waste  description 


Southeastern  Public  Service  Authority    Suffolk,  Virginia 
(SPSA)    and    Onyx     Environmental 
Services  (Onyx). 


Combustion  ash  generated  from  the  burning  of  the  spent  solvent  methyl  ethyl 
ketone  (Hazardous  Waste  Number  FOGS)  and  disposed  of  in  a  Subtitle  D 
landfill.  This  is  a  one-time  exclusion  tor  1410  cubic  yards  of  ash  and  ts  ef- 
fective after  (insert  publication  date  of  the  final  rule). 

(1)  Reopener  language 
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Table  l.— Wastes  Excluded  From  Non-Specific  Sources— Continued 


Facility 


Address 


Waste  description 


(a)  If  SPSA  and/or  Onyx,  discovers  that  any  condition  or  assumption  related  to 
the  characterization  of  the  eScluded  waste  which  was  used  in  the  evaluation 
of  the  petition  or  that  was  predicted  through  modeling  is  not  as  reported  in 
the  petition,  then  SPSA  and/or  Onyx  must  report  any  information  relevant  to 
th^  condition  or  assumption,  in  writing,  to  the  Regional  Administrator  and 
the  Virginia  Department  of  Environmental  Quality  within  10  calendar  days  of 
discovering  that  information,  (b)  Upon  receiving  information  described  in 
paragraph  (a)  of  this  section,  regardless  of  its  source,  the  Regional  Adminis- 
trator will  determine  whether  the  reported  condition  requires  further  action. 
Further  action  may  include  repealing  the  exclusion,  modifying  the  exclusion, 
or  other  appropriate  action  deemed  necessary  to  protect  human  health  or 
the  environment. 

(2)  Notification  Requirements 

In  the  event  that  the  delisted  waste  is  transported  off-site  for  disposal,  SPSA/ 
Onyx  must  provide  a  one-time  written  notification  to  any  State  Regulatory 
Agency  to  which  or  through  which  the  delisted  waste  described  above  will 
be  transported  at  least  60  calendar  days  prior  to  the  commencement  of 
such  activities.  Failure  to  provide  such  notification  will  be  deemed  to  be  a 
violation  of  this  exclusion  and  may  result  in  revocation  of  the  decision  and 
other  enforcement  action. 


|FR  Doc.  03-15361  Filed  6-17-03:  8:45  ami 

BILLING  CODE  6S60-50-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Vehicle  Compatibility,  Docket  No.  NHTSA- 
2003-14623;  Rollover  Mitigation,  Docket  No. 
NHTSA-2003-14622] 

Vehicle  Compatibility  and  Rollover 
Mitigation  Integrated  Project  Team 
(IPT)  Plans 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 

ACTION:  Notice  of  availability  of 
documents. 

SUMMARY:  This  notice  announces  the 
availability  of  NHTSA's  first  two  of  four 
high  priority  safety  reports  describing 
the  agency's  current  and  planned 
activities  to  address  vehicle 
compatibility  and  rollover  mitigation. 
The  reports  are  available  from  the 
Docket  Management  System,  U.S. 
Department  of  Transportation,  at 
http://dms.dot.gov  or  on  NHTSA's  Web 
site  at  http://www.nhtsa.dot.gov/people/ 
iptreports.html.  While  the  documents 
are  final,  the  agency  is  offering  the 
public  the  opportunity  to  comment  on 
the  agency's  planned  activities.  The 
comments  will  be  considered  for  future 
agency  efforts. 

DATES:  Comments  must  be  received  no 
later  than  August  4,  2003. 


ADDRESSES:  You  may  submit  comments 
identified  by  Vehicle  Compatibility 
DOT  DMS  Docket  Number  (NHTSA- 
2003-146231  and/or  Rollover  Mitigation 
DOT  DMS  Docket  Number  [NHTSA- 
2003-146221  by  any  of  the  following 
methods: 

•  Web  Site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site.  » 

•  Fax;  1-202-493-2251. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Nassif  Building, 
Room  PL-401,  Washington,  DC  20590- 
001. 

•  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street,  SW.,  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal 
Holidays. 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
number.  Note  that  all  comments 
received  will  be  posted  without  change 
to  http://dms.dot.gov,  including  any 
personal  information  provided. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  Holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 

Vehicle  Compatibility — Roger  A.  Saul, 
National  Highway  Traffic  Safety 
Administration,  Room  5307,  400 
Seventh  Street,  SW.,  Washington.  DC 


20590,  Telephone:  202-366-1740,  or 
Dee  Y.  Williams,  National  Highway 
Traffic  Safety  Administration,  Room 
5208,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Telephone: 
202-366-0498. 

Rollover  Mitigation — Jim  Simons, 
National  Highway  Traffic  Safety 
Administration,  Room  5208,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590,  Telephone:  202-366-2555,  or 
Dee  Y.  Williams,  National  Highway 
Traffic  Safety  Administration,  Room 
5208.  400  Seventh  Street.  SW., 
Washington,  DC  20590.  Telephone: 
202-366-0498. 

SUPPLEMENTARY  INFORMATION: 

Vehicle  Compatibility 

Since  the  1970s,  vehicle  compatibility 
has  been  a  concern  to  NHTSA.  Recent 
sales  and  registrations  of  LTVs  have 
steadily  increased  as  a  percentage  of  the 
passenger  vehicle  fleet,  with  LTVs 
representing  50  percent  of  new  vehicle 
sales  in  2001  and  37  percent  of  vehicle 
registrations.  ConsequenUy.  this  has  led 
to  an  increased  number  of  fatalities  to 
car  occupants  who  are  struck  by  LTVs. 
This  increase  in  passenger  car  fatalities 
has  occurred  even  while  the  overall 
fatalities  for  the  U.S.  fleet  has  stabilized 
or  decreased  over  the  past  several  years. 
Therefore,  NHTSA  has  made  vehicle 
compatibility  one  of  the  agency's 
highest  priorities.  Initiatives  the  agency 
plans  to  pursue  in  improving  vehicle 
compatibility  include: 

1. Vehicle  Strategies 

a.  Partner  Protection 

b.  Self  Protection 

c.  Lighting/Clare 
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d.  Reform  CAFE 

2.  Roadway  Strategies 

a.  Improve  Structural  Engagement  with 
Roadside  Hardware 

b.  Increase  Awareness 

3.  Behavioral  Strategies 

a.  Consumer  Information  Program 

Vehicle  Rollover 

Vehicle  rollover  is  also  a  great 
concern  to  NHTSA.  Many  factors 
contribute  to  the  occiirrence  of  rollover 
crashes.  Rollover  crashes  closely 
correlate  with  unsafe  and  reckless 
driving  behaviors,  poor  road  design  and 
vehicle  type.  Certain  categories  of 
vehicles,  such  as  sport  utility  vehicles 
and  small  pickup  trucks,  are  more  prone 
to  rollover  than  other  classes  of  Hght 
motor  vehicles.  In  recognition  of  the 
increasing  rollover  problem.  NHTSA 
has  also  made  finding  solutions  one  of 
the  agency's  highest  priorities. 
Initiatives  the  agency  plans  to  pursue  in 
reducing  deaths  and  injimes  at^butable 
to  rollover  crashes  include: 

1. Vehicle  Strategies 

a.  Handling  and  Stability 

b.  Reform  CAFE 

c.  Ejection  Mitigation 

d.  Roof  Crush 

2.  Roadway  and  Roadside  Improvements 

3.  Consumer  Information  Program 

4.  Rallover  Causation  Study 

NHTSA  believes  the  initiatives 
described  in  these  two  IPT  reports  will 
lead  to  both  near-term  and  longer-term 
solutions  to  improve  vehicle 
compatibility  in  the  fleet  and  reduce 
crashes  attributable  to  rollover. 

NHTSA  has  also  assembled  IPTs  to 
address  two  other  highway  safety 
programs  of  high  interest:  safety  belt  use 
and  impaired  driving.  For  each  of  these 
programs,  the  agency  will  issue  final 
IPT  reports  and  provide  the  public  with 
the  same  opportunity  to  comment  on 
the  planned  agency  activities.  Similar  to 
the  reports  on  vehicle  compatibility  and 
rollover  mitigation,  the  documents  will 
be  final  and  comments  received  will  be 
evaluated  and  incorporated,  as 
appropriate  into  futiu-e  agency  efforts. 
Each  of  these  documents  can  be  found 
at  future  dates  on  NHTSA's  Web  site  at 
http://www.nhtsa.dot.goy/people/ 
iptreports.html  and  also  on  DOT's 
docket  management  system  (DMS)  at 
http://dms.dot.gov/.  "The  docket 
numbers  for  each  of  the  respective 
reports  will  be  as  follows: 

□  Safety  Belt  Use  NHTSA-2003-14620; 
and 

□  Impaired  Driving  NHTSA-2003- 
14621. 


Each  document  will  describe  the 
safety  problem  and  provide  strategies 
the  agency  plans  to  pursue  in  increasing 
safety  belt  use  and  reducing  impaired 
driving. 

How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  Docket 
number  of  this  dociunent  (Vehicle 
Compatibility,  NHTSA-2003-14623; 
Rollover  Mitigation,  NHTSA-2003- 
14622)  in  your  comments. 

Please  send  two  paper  copies  of  your 
comments  to  Docket  Management  or 
submit  them  electronically.  The  mailing 
address  is  U.S.  Department  of 
Transportation  Docket  Management, 
Room  PL-401.  400  Seventh  Street.  SW.. 
Washington.  DC  20590.  If  you  submit 
your  comments  electronically,  log  onto 
the  Docket  Management  System  Web 
site  at  http://dms.dot.gov  and  click  on 
"Help  &  Information"  or  "Help/Info"  to 
obtain  instructions. 

How  Can  I  Be  Sure  That  My  Comments 
Were  Received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  conunents.  Docket 
Management  will  return  the  postcard  by 
mail. 

How  Do  I  Submit -Confidential  Business 
Information? 

If  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  send 
three  copies  of  your  complete 
submission,  including  the  information 
you  claim  to  be  confidential  business 
information,  to  the  Chief  Counsel,  NCC- 
01,  National  Highway  Traffic  Safety 
Administration,  Room  5219,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Include  a  cover  letter  supplying 
the  information  specified  in  our 
confidential  business  information 
regulation  (49  CFR  part  512). 

In  addition,  send  two  copies  from 
which  you  have  deleted  the  claimed 
confidential  business  information  to 
Docket  Management,  Room  PL-401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590. 

Will  the  Agency  Consider  Late 
Comments? 

In  our  response,  NHTSA  will  consider 
all  conunents  that  Docket  Management 


receives  before  the  close  of  business  on 
the  comment  closing  date  indicated 
above  under  DATES.  To  the  extent 
possible,  we  will  also  consider 
comments  that  Docket  Management 
receives  after  that  date. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Fiulher. 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new  - 
material. 

How  Can  I  Read  the  Comments 
Submitted  By  Other  People? 

You  may  read  the  conunents  by 
visiting  Docket  Management  in  person 
at  Room  PL-401,  400  Seventh  Street, 
SW.,  Washington,  DC  from  10  a.m.  to  5 
p.m.,  Monday  through  Friday. 

You  may  also  see  the  conunents  on 
the  Internet  by  taking  the  following 
steps: 

•  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  (http:// 
dms.dot.gov). 

•  On  that  page,  click  on  "search." 

•  On  the  next  page  ([http:// 
dms.dot.gov/search/)  type  in  the  five- 
digit  Docket  number  shown  at  the 
beginning  of  this  document  (Vehicle 
Compatibility  -14623;  Rollover 
Mitigation — 14622).  Click  on  "search." 

•  On  the  next  page,  which  contains 
Docket  summary  information  for  the 
Docket  you  selected,  click  on  the 
desired  comments.  You  may  also 
download  the  comments. 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if  * 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 

Authority:  49  U.S.C.  30111.  30117,  30168; 
delegation  of  authority  at  49  CFR  1.50  and 
501.8. 

Issued  on:  June  12.  2003.  . 

Rose  A.  McMurray. 

Associate  Administrator  for  Planning, 
Evaluation  &■  Budget. 

[PR  Doc.  03-15239  Filed  6-17-03;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authonty,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection, 
Comment  Request— Food  Stamp 
Program:  Federal  Collection  of  State 
Plan  of  Operations,  Operating 
Guidelines  and  Forms 

agency:  Food  and  Nutrition  Service. 
USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
Food  and  Nutrition  Service  (FNS)  is 
publishing  for  public  comment,  a 
summary  of  a  proposed  information 
collection.  The  proposed  collection  is  a 
revision  of  a  collection  currently 
approved  under  OMB  No.  0584-0083. 

DATES:  Comments  on  this  notice  must  be 
received  by  August  18.  2003.  to  be 
assured  of  consideration. 

ADDRESSES:  Send  comments  and 
requests  for  copies  of  this  information 
collection  to  Barbara  Hallman.  Chief. 
State  Administration  Branch.  Fond 
Stamp  Program.  Food  and  Nutrition 
Service.  USDA.  3101  Park  Center  Drive, 
Alexandria.  VA  22302. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  coHection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 


techniques  or  other  forms  of  information 
technology. 

All  comments  will  be  summarized 
and  included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection.  All  comments 
will  become  a  matter  of  public  record. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Hallman,  telephone  number 

(703) 305-2383. 

SUPPLEMENTARY  INFORMATION:  Title: 

Operating  Guidelines.  Forms  and 

Waivers. 

OMB  Number:  0584-0083. 

Expiration  Date:  December  2005. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Abstract:  In  accordance  with  section 
11(e)  of  the  Food  Stamp  Act  of  1977  (the 
Act).  7  U.S.C.  2020(e).  State  agencies  are 
required  to  submit  a  Plan  of  Operation 
specifying  the  manner  in  which  the 
Food  Stamp  Program  will  be  conducted. 
The  State  Plan  of  Operations,  in 
accordance  with  current  rules  at  7  CFR 
272.2.  consists  of  a  Federal/State 
Agreement,  annual  budget  and  activity 
statements,  and  specific  attachments 
(such  as  plans  if  the  State  elects  to 
conduct  program  information  activities 
or  provide  nutrition  educational 
services).  State  Plans  of  Operation  are  a 
one-time  effort  with  updates  that  are 
provided  as  necessary. 

Under  section  16  of  the  Act.  7  U.S.C. 
2025,  the  Secretary  is  authorized  to  pay 
each  State  agency  an. amount  equal  to  50 
percent  of  all  administrative  costs 
involved  in  each  State  agency's 
operation  of  the  FSP.  Under 
corresponding  FSP  regulations  at  7  CFR 
272.2,  the  State  agencies  must  submit 
annually  to  FNS  for  approval,  a  Budget 
Projection  Statement  (Form  FNS-366A), 
which  projects  the  total  costs  for  major 
areas  of  FSP  operations,  and  a  Program 
Activity  Statement  (Form  FNS-366B), 
which  provides  a  summary  of  FSP 
operations  during  the  preceding  fiscal 
year.  The  reports  are  required  to 
substantiate  the  costs  the  State  agency 
expects  to  incur  during  the  next  fiscal 
year.  Form  FNS-366A  is  submitted 
annually  by  August  15,  for  the 
upcoming  fiscal  year  and  Form  FNS- 
366B  must  be  submitted  no  later  than  45 
days  after  the  end  of  each  State  agency's 
fiscal  year. 

FNS  is  proposing  to  add  a  new 
category  of  information  to  the  FNS- 
366A  to  report  data  on  Employment  and 
Training  (E&T)  grants  for  able-bodied 


adults  without  dependent  children 
(ABAWDs).  Section  4121(b)  of  the  Farm 
Security  and  Rural  Reinvestment  Act  of 
2002.  Public  Law  107-171.  which  was 
signed  into  law  on  May  13,  2002,  gave 
FNS  $20  million  in  new  100%  funds 
(the  ABA  WD  grants).  FNS  has 
determined  that  it  needs  the  new 
category  of  information  on  the  FNS- 
366A  to  separately  track  these  funds  in 
its  budget  information  syst6m.  The 
funds  benefit  ABAWD  food  stamp 
recipients  (who  ^re  subject  to  a  3-month 
time  limit  for  FSP  participation)  to  help 
them  get  jobs.  The  funding  amount  is 
allocated  by  FNS  to  the  State  agency  for 
the  ABAWD  grant.  Because  the  funding 
amount  figure  for  this  item  is  provided 
by  FNS,  the  impact  on  the  burden  is 
negligible,  and  so  there  is  no  additional 
burden  for  this  as  a  budget  item.  The 
FNS-366A  data  for  this  item  will  allow 
FNS  to  compare  this  budget  item  against 
actual  expenditures. 

Beginning  July  1997,  State  agencies 
were  allowed  to  submit  the  FNS-366B 
data  electronically  to  the  national 
database  files  stored  in  FNS'  FSP 
Integrated  Information  System  in  lieu  of 
a  paper  report.  The  voluntary 
changeover  from  paper  to  electronic 
reporting  of  FNS-366B  data  by  States 
was  done  as  part  of  FNS'  State 
Cooperative  Data  Exchange  (SCDEX) 
Project.  This  project  is  being  expanded 
over  time  as  more  FNS  forms  are 
transformed  to  electronic  formats  for 
State  data  entrj'.  As  of  February  2003.  a 
total  of  nine  Sta^e  agencies  submitted 
the  FNS-366B  data  electronically  and 
44  State  agencies  submitted  paper 
reports. 

Under  section  11  (o)  of  the  Act.  7 
U.S.C.  2020(b),  each  State  agency  was 
required  to  develop  a  plan,  no  later  than 
October  1,  1987.  for  implementing  an 
automated  data  processing  (ADP)  and 
information  retrieval  system  to 
administer  the  FSP.  Corresponding  FSP 
regulations  at  7  CFR  277.18  require  that 
a  written  plan  of  action,  called  an 
Advance  Planning  Document  (APD),  be 
prepared  to  acquire  proposed  ADP 
services,  systems  or  equipment.  The 
frequency  of  the  APD  submission  is  at 
the  discretion  of  the  State  agency. 

Under  section  7(i)  of  the  Act,  7  U.S.C. 
2016(i),  the  Secretary  is  authorized  to 
permit  State  agencies  to  implement  on- 
line electronic  benefit  transfer  (EBT) 
systems.  The  Secretary  is  authorized  to 
establish  standards  for  the  required 
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testing  prior  to  implementation  of  any 
EBT  system  and  analysis  of  the  results 
of  implementation  in  a  limited  pilot 
project  area  before  expansion  of  the 
system.  Any  State  requesting  funding 
for  an  EBT  system  must  submit  an  APD. 

Respondents:  State  agencies  that 
administer  the  FSP. 

Number  of  Respondents:  53. 

Estimated  Number  of  Responses  per 
Respondent:  Plan  of  Operation  Updates: 
53  State  agencies  once  a  year. 

Form  FNS-366A:  53  State  agencies 
once  a  year. 

Form  FNS-366B:  53  State  agencies 
once  a  year. 

Advance  Planning  Documents:  15 
State  agencies  once  a  year. 

Advance  Planning  Documents  for  EBT 
Systems:  10  State  agencies  once  a  year. 

EBT  Reporting:  41  State  agencies 
reporting  four  times  a  year. 

Estimate  of  Burden:  Plan  of  Operation 
Updates:  The  State  agencies  submit  Plan 
updates  at  an  estimate  of  10  hours  per 
respondent,  or  530  total  hours. 

Form  FNS-366A:  The  State  agencies 
submit  Form  FNS-366A  at  an  estimate 
of  13  hours  per  respondent,  or  689  total 
hours. 

Form  FNS-366B:  The  total  burden  for 
the  collection  of  information  for  Form 
FNS-366B  is  18  hours  per  respondent, 
or  954  hours. 

Outreach  Plans:  We  estimate  that  up 
to  25  States  may  submit  an  Outreach 
Plan  over  the  next  year  at  an  estimate  of 
1  hour  per  respondent  or  25  total  hours. 

PRWORA  Plan  Updates:  We  estimate 
34  States  will  choose  one  or  more 
options,  and  thus  will  have  to  respond, 
at  an  average  .25  hours  per  response,  or 
a  total  burden  of  8.5  hours. 

Advance  Planning  Documents: 
Approximately  15  State  agencies  submit 
an  APD  each  year  at  an  estimate  of  10 
hours  per  respondent  or  150  total  hours. 

Advance  Planning  Documents  for  EBT 
Systems:  Approximately  ten  State 
agencies  submit  an  APD  each  year  for  an 
EBT  system  at  an  estimate  of  35  hours 
per  respondent,  or  350  total  hours. 

EBT  Reporting:  None. 
Estimated  Total  Annual  Burden  on 
Respondents:  The  total  annual  reporting 
and  recordkeeping  burden  for  OMB  No. 
0584-0083  is  estimated  to  be  2,707 
hours,  a  decrease  of  225  hours  from  the 
previous  estimate  and  currently 
approved  burden  of  2.932  hours.  The 
decrease  in  the  burden  is  due  to  a 
decrease  in  the  number  of  States  who 
submit  an  APD  and  the  time  to  complete 
an  APD. 

Dated:  June  11,  2003. 
Roberto  Salazar, 
Administrator. 
[PR  Doc.  03-15350  Filed  6-17-03:  8:45  ami 

BILUNG  CODE  3410-30-U 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Information  Collection;  Youth 
Conservation  Corps 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  request  for  comments. 

SUMMARY:  hi  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Forest  Service  is  seeking  comments 
from  all  interested  individuals  and 
organizations  on  the  extension  of  a 
previously  approved  information 
collection  for  forms  FS-1800-18,  Youth 
Conservation  Corps  Application,  and 
FS-1 800-3,  Youth  Conservation  Corps 
Medical  History.  The  collected 
information  will  help  the  Forest  Service 
evaluate  the  employment  eligibility  of 
youth  15-18  years  old  through  the 
Youth  Conservation  Corps  Program. 
Under  this  Program,  the  Forest  Service 
cooperates  with  other  Federal  agencies 
to  provide  seasonal  employment  for 
youth. 

DATES:  Gomments  must  be  received  in 
writing  on  or  before  August  18,  2003  to 
be  assured  of  consideration.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 
ADDRESSES:  All  comments  should  be 
addressed  to:  United  States  Department 
of  Agriculture,  Forest  Ser\'ice,  Director, 
Youth  Conservation  Corps,  Senior, 
Youth  and  Volunteer  Programs,  Mail 
Stop  1136,  PO  Box  96090,  Washington, 
DC  20090-1136. 

Comments  also  may  be  submitted  via 
facsimile  to  (703)  605-5115  or  by  e-mail 
to:  svvp/wo@fs.fed.us. 

The  public  may  inspect  comments  at 
the  Office  of  the  Director,  Senior.  Youth 
and  Volunteer  Programs.  Forest  Ser\'ice, 
USDA,  Room  1010.  1621  North  Kent 
Street,  Arlington.  VA  22209.  Visitors  are 
asked  to  call  (703)  605-4831  in  advance 
to  facilitate  entrance  into  the  office. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ransom  Hughes,  Youth  Conserx'ation 
Corps.  Senior.  Youth  and  Volunteer 
Program  at  (703)  605-4854. 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  the  Youth  Conservation  Corps 
Act  of  August  13.  1970,  as  amended  (16 
U.S.C.  1701)— 1706),  the  U.S. 
Department  of  Agriculture  Forest 
Service  in  cooperation  with  the  U.S. 
Department  of  the  Interior  Fish  and 
Wildlife  Service,  National  Park  Service 
and  Bureau  of  Land  Management 
provide  seasonal  employment  for 
eligible  youth  15  to  18  years  old. 

Youth  who  seek  training  and 
employment  with  the  Forest  Service 


through  the  Youth  Conservation  Corps 
must  complete  the  following  forms:  (1) 
FS  1800-18.  Youth  Conservation  Corps 
Application,  and  (2)  FS-1800-3,  Youth 
Conser\'ation  Corps  Medical  History. 
Forest  Service  and  Department  of  the 
Interior  employees  use  the  information . 
to  evaluate  the  eligibilitv  of  each 
applicant. 

"The  Youth  Conservation  Corps 
stresses  three  important  objectives: 

1.  Accomplish  needed  conservation 
work  on  public  lands; 

2.  Provide  gainful  employment  for  15 
to  18  year  old  males  and  females  from 
all  social,  economic,  ethnic,  and  racial 
backgrounds;  and 

3.  Foster,  on  the  part  of  the  15  to  18 
year  old  youth,  an  understanding  and 
appreciation  of  the  Nation's  natural 
resources  and  heritage.  , 

Description  of  Information  Collection 

1.  Tif/e;  FS-1800-18.  Youth 
Conservation  Corps  (YCC)  Application. 
OMB  Number:  0596-0084. 
Expiration  Date  of  Approval: 
September  30.  2003. 

Type  of  Request:  Extension  of  an 
information  collection  previously 
approved  by  the  Office  of  Management 
and  Budget. 

Abstract:  Employees  of  the  U.S. 
Department  of  Agriculture,  Forest 
Service  and  the  U.S.  Department  of  the 
Interior,  Fish  and  Wildlife  Service, 
National  Park  Service  and  Bureau  of 
Land  Management  will  evaluate  the  data 
and  determine  the  eligibility  of  each 
youth  for  employment  with  the  Youth 
Conser\'ation  Corps.  To  be  considered 
for  employment  with  the  Corps,  each 
youth  must  complete  FS-1800-18. 
Youth  Conservation  Corps  Application 
Form.  Applicants  are  asked  to  answer 
questions  that  include  their  name,  social 
security  number,  date  of  birth,  mailing 
address,  and  telephone  number.  The 
applicant's  parents  or  guardian  must 
sign  the  form. 

Data  gathered  in  this  information 
collection  are  not  available  from  other 
sources. 

Estimate  of  Annual  Burden:  6 
minutes. 

Ty^e  of  Respondents:  Youth  15  to  18 
years  old. 

Estimated  Annual  Number  of 
Respondent's:  18,000. 

Estimated  Annual  Numl)er  of 
Responses  per  Respondent:  1 . 

Estimated  Total  Annual  Burden  on 
Respondents:  1.600  hours. 

Description  of  Information  Collection 

2.  Title:  FS-1800-3.  Youth 
Conservation  Corps  Medical  History. 

OMB  Number:  0596-0084. 

Expiration  Date  of  Approval: 
September  30.  2003. 
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Type  of  Request:  Extension  of  an 
information  collection  previously 
approved  by  the  Office  of  Management 
and  Budget. 

Abstract:  To  be  considered  for 
employment  with  the  Corps,  each  youth 
must  complete  FS-1800-3,  Youth 
Conservation  Corps  Medical  History 
Form.  Applicants  are  asked  to  answer 
questions  regarding  their  personal 
health.  The  purpose  of  FS-1 800-3  is  to 
certify  the  youth's  physical  fitness  to 
work  in  the  seasonal  employment 
Program.  The  applicant's  parents  or 
guardian  must  sign  the  form. 

Data  gathered  in  this  information 
collection  are  not  available  from  other 
sources. 

Estimate  of  Annual  Burden:  14 
minutes. 

Type  of  Respondents:  Youth  15  to  18 
years  old. 

Estimated  Annual  Number  of 
Respondents:  18.000. 

Estimated  Annual  Number  of 
Responses  per  Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  4.200  hours. 

Comment  Is  Invited 

The  agency  invites  comments  on  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  stated  purpose  and  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  or 
scientific  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Use  of  Comments 

All  comments  received  in  response  to 
this  notice,  including  names  and 
address  when  provided,  will  become  a 
matter  of  public  record.  Comments  will 
be  summarized  and  included  in  the 
request  for  Office  of  Management  and 
Budget. 

Dated:  Junell,  2003. 
Irving  W.  Thomas, 
Acting  Deputy  Chief  Operations. 
[PR  Doc.  03-15314  Filed  6-17-03;  8:45  ami 

BILUNG  CODE  3410-11-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  061203F] 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  National  Marine  Sanctuaries  - 
Socioeconomic  Impacts  of  Marine 
Reserves. 

Form  Numberfs):  None. 

OMB  Approval  Number.  0648-0408. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  1.330. 

Number  of  Respondents:  665. 

Average  Hours  Per  Response:  2. 

Needs  and  Uses:  NOAA's  National 
Marine  Sanctuaries  are  authorized 
under  the  National  Marine  Sanctuary 
Act  to  use  zoning  to  prohibit  or  restrict 
uses  in  certain  portions  (zones)  of 
sanctuaries.  Ecological  Reserves, 
Sanctuary  Preservation  Areas,  or  Marine 
Reserves  (no-take  zones)  are  being 
proposed.  There  is  a  need  to  evaluate 
the  socioeconomic  impact  that  no-take 
zones  might  have  on  different  user 
groups.  Those  activities  that  might  be 
displaced  from  no-take  zones  include 
commercial  fishing  operations, 
recreational  fishing  operations,  and 
individuals  takes  of  anything  in  the 
area.  The  surveys  will  collect 
socioeconomic  data  for  use  by  NOAA, 
sanctuary  advisory  councils,  and  similar 
participants  in  the  planning  process. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households,  and  not-for-profit 
institutions. 

Frequency.  Annually,  one-time. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer.  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266,  Department  of 
Commerce,  Room  6625,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
dHynek@doc.gov) . 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 


Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  )une  11.  2003. 
Gwellnar  Banlw, 

Management  Analyst,  Office  of  the  Chief 

Information  Officer. 

[PR  Doc.  03-15404  Filed  6-17-03:  8:45  am] 

BILUNQ  CODE  3510-NK-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  061203G] 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Northeast  Region  Vessel 
Monitoring  and  Communications. 

Form  Number(s):  None. 

OMB  Approval  Number.  0648-0404. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  974. 

Number  of  Respondents:  150. 

Average  Hours  Per  Response:  1  hour 
for  installation  of  a  vessel  monitoring 
system  (VMS);  2  minutes  for  verification 
of  installation;  5  seconds  for  an 
automatic  position  report;  and  2 
minutes  for  a  Letter  of  Authorization 
Exemption  request. 

Needs  and  Uses:  Owners  or  operators 
of  vessels  that  have  caught  500  metric 
tons  of  herring  in  the  past  year,  or 
intend  to  catch  500  metric  tons  in  the 
current  year,  must  equip  their  vessels 
with  an  approved  Vessel  Monitoring 
System  (VMS).  The  VMS  units 
automatically  report  the  vessel's 
position  at  least  once  per  hour  when  the 
vessel  is  underway.  Vessel  owners  must 
submit  proof  that  the  VMS  has  been 
installed.  Herring  carriers  may  be 
exempted  from  this  requirement  by 
obtaining  a  letter  of  authorization  from 
NOAA. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households. 

Frequency.  On  occasion,  hourly. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer.  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
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Officer,  (202)  482-0266,  Department  of 
Commerce,  Room  6625,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  hitemet  at 
dHynek@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  June  11,  2003. 

Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  03-15405  Filed  6-17-03;  8:45  am] 

BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  060603E] 

Intent  to  Analyze  the  Effects  of  the 
Subsistence  Taking  of  Northern  Fur 
Seals  on  the  Pribilof  Islands,  Alasita 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  intent;  scoping 
meetings;  request  for  comments. 

summary:  NMFS  intends  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
regarding  possible  changes  to  the 
subsistence  harvest  of  the  Pribilof 
Islands  stock  of  northern  fur  seals.  The 
scope  of  the  EIS  will  consist  of  a  broad 
review  of  the  subsistence  harvest 
management  on  the  Pribilof  Islands 
including  the  manner  in  which  the 
harvest  is  conducted.  NMFS  intends  to 
hold  scoping  meetings  to  receive  public 
input  on  the  issues  of  concern  and  the 
appropriate  range  of  management 
alternatives  to  be  addressed  in  the  EIS. 
In  addition  to  holding  the  scoping 
meetings,  NMFS  solicits  written 
comments  related  to  the  scope  of  the 
analysis. 

DATES:  Written  comments  will  be 
accepted  through  September  16,  2003. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Assistant  Regional 
Administrator,  Protected  Resources 
Division,  NMFS,  P.O.  Box  21668,  ' 
Juneau,  AK  99802,  Attn:  Lori  Durall. 
Requests  to  be  included  on  a  mailing  list 
of  persons  interested  in  the  EIS  should 
be  sent  to  Mr.  David  Cormany  at  222 
West  7th  Avenue,  Box  43,  Anchorage, 
AK  99513.  Comments  may  also  be  hand- 
delivered  to  NMFS,  Federal  Building, 


709  West  9th  Street.  Juneau,  AK,  or 
NMFS,  Federal  Building,  Room  517,  222 
West  7^  Avenue,  Anchorage,  AK. 
NMFS  is  not  accepting  email  or  internet 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Cormany,  (907)  271-5006. 
SUPPLEMENTARY  INFORMATION:  On  July  9, 
1985  (50  FR  27914),  NMFS  published  an 
emergency  interim  rule  to  govern  the 
subsistence  taking  of  fur  seals  by  Alaska 
Native  (Aleut)  residents  of  the  Pribilof 
Islands.  A  final  rule  was  subsequently 
published  on  July  9, 1986  (51  FR 
24828).  The  subsistence  harvest  of 
northern  fur  seals  on  the  Pribilof  Islands 
is  governed  by  regulations  at  50  CFR 
216  Subpart  F— Pribilof  Islands,  Taking 
for  Subsistence  Purposes.  These 
regulations  were  published  under  the 
authority  of  the  Fur  Seal  Act  (FSA),  16 
U.S.C.  1151  et  seq.,  and  the  Marine 
Mammal  ProtectionAct  (MMPA),  16 
U.S.C.  1361  et  seq.  the  purpose  of  these 
regulations  was  to  provide  for  the 
subsistence  needs  of  the  Pribilof  Aleuts 
using  humane  harvesting  methods  and 
to  restrict  taking  by  sex,  age,  and  season 
for  herd  management  purposes. 

The  Need  for  an  EIS  on  this  Action 

An  Environmental  Assessment  and  a 
Finding  of  No  Significant  Impact  of  the 
harvest  on  the  fur  seal  population  have 
been  considered  adequate  to  address  the 
Agency's  NEPA  compliance 
,  responsibilities  in  the  past.  However, 
evidence  is  building  that  continued 
management  under  the  harvest 
regulations  in  combination  with  other 
past,  present,  and  future  actions,  may  be 
having  a  significant  impact  on  the 
human  environment.  Therefore, 
preparation  of  an  EIS  for  the  proposed 
action  may  be  required  by  NEPA  and 
implementing  regulations  at  40  CFR 
1501.4. 

NMFS  is  required  to  publish  a  Notice 
of  Intent  (NOI)  to,  among  other  things, 
describe  the  proposed  scoping  process, 
including  any  scoping  meetings  to  be 
held.  The  NOI  also  serves  as  the  official 
notice  that  a  Federed  agency  is 
commencing  preparation  of  an  EIS 
pursuant. 

NMFS  will  examine  all  activities 
addressing  the  conduct  of  the 
subsistence  harvest  management.  The 
cumulative  effects  section  of  the  EIS 
will  address  the  incremental  cumulative 
effects  of  these  management  alternatives 
on  northern  fur  seals  when  added  to  the 
effects  of  past,  other  present,  or 
reasonably  foreseeable  futiu«  actions 
including  the  significant  effects  finding 
of  the  Steller  Sea  Lion  Protection 
Measures  EIS  (NMFS  2001).  The  EIS  for 
Steller  sea  lions  examined  the  effects  of 


management  measiu^s  implemented  in 
the  groundfish  fisheries  in  the  Bering 
Sea  and  Aleutian  Islands  (BSAI)  to 
protect  endangered  Steller  sea  lions  in 
the  area.  In  the  analyses  of  the 
cumulative  effects  of  the  action  on  the 
environment,  it  was  determined  that 
commercial  fishing  and  environmental 
changes  (effects  of  a  regime  shift)  may 
result  in  a  conditionally  significant 
adverse  effect  on  northern  fur  seals. 
Therefore,  while  the  subsistence  harvest 
is  not  likely  to  have  any  direct  or 
indirect  effects  on  the  fur  seal 
population  that  would  be  considered 
significant  under  NEPA,  the  cumulative 
effects  of  the  subsistence  harvest 
alternatives  when  added  to  the  effects  of 
the  groundfish  fisheries  on  the  harvest 
alternatives  may  result  in  a  similar 
cumulative  effects  finding  as  identified 
in  NMFS  (2001). 

Information  and  Comments  Solicited 

NMFS  solicits  comments  and 
information  to  identify  the  complete 
range  of  alternatives  to  be  analyzed. 
Alternatives  analyzed  in  this  EIS  may 
include  those  identified  below,  plus 
additional  alternatives  identified 
through  the  public  scoping  process  and 
through  working  with  the  Tribal 
Governments  and  other  constituent 
groups.  Potential  alternatives  that  have 
already  been  identified  include  the 
following:  (1)  status  quo  alternative-  No 
action  will  be  taken  to  change  existing 
regulations  at  50  CFR  216  subpart  F. 
The  conduct  and  management  of  the 
harvest  will  remain  as  it  has  been:  (2)  an 
alternative  that  combines  some  of  the 
existing  regulations  with  agreed  upon 
stipulations  identified  in  the  co- 
management  agreements  between  NMFS 
and  the  Tribal  Governments  pursuant  to 
section  119  of  the  MMPA;  arid  (3)  a 
harvest  regime  that  is  completely 
managed  through  co-management 
pursuant  to  section  119  of  the  MMPA. 

NMFS  has  entered  into  co- 
management  agreements  with  the  Tribal 
Governments  of  St.  Paul  Island  and  St. 
George  Island  under  section  119  of  the 
MMPA  tn  2000  and  2001,  respectively. 
These  agreements  are  specific  to  the 
conservation  and  management  of 
northern  fur  seals  and  Steller  sea  lions 
on  the  Pribilof  Islands,  with  particular 
attention  to  the  subsistence  take  and  use 
of  these  animals.  NMFS  has  worked 
with  both  communities  to  integrate  the 
agreements  into  one  management  plan 
for  the  purpose  of  recovering  and 
maintaining  the  fur  seal  population. 
Under  this  alternative  all  current 
regulations  would  be  eliminated. 

NMFS  is  also  seeking  information  on 
the  environmental,  social  and  economic 
issues  to  be  considered  in  the  analysis. 
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The  direct  and  indirect  effects  sections 
of  the  EIS  will  present  the  impacts  of 
each  identified  alternative  on  the 
human  environment.  Major  issues  are 
likely  to  include:  the  impact  of 
subsistence  and  commercial  fisheries 
removals  on  this  stock,  the  impacts  of 
regulated  harvests  on  the  subsistence 
needs,  traditional  and  cultural  values  of 
Alaskan  Natives,  and  co-management  of 
the  subsistence  harvest  under  section 
llQoftheMMPA. 

Public  Involvement 

Scoping  is  an  open  process  for 
determining  th^  scope  of  issues  to  be 
addressed  and  for  identifying  the 
significant  issues  related  to  the 
proposed  action.  A  principle  objective 
of  this  process  is  to  identify  a  range  of 
reasonable  management  alternatives 
that,  with  analysis,  will  provide  a  clear 
basis  for  distinguishing  between  the 
alternatives  and  selecting  a  preferred 
alternative. 

Scoping  meetings  will  be  held  on  the 
Pribilof  Islands,  AK,  and  in  Anchorage, 
AK.  Dates  have  not  been  set  at  this  time 
and  will  follow  the  cessation  of  the  2003 
subsistence  harvest.  Times  and 
locations  of  the  scoping  meetings  will 
also  be  published  in  a  subsequent 
notice. 

Dated:  June  11,  2003. 
Donna  Wieting, 

Acting  Director,  Office  of  Protected  Resources, 
National  \iarine  Fisheries  Service. 
[FR  Doc.  03-15407  Filed  6-17-03;  8:45  am) 
BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.031203A] 

Small  Takes  of  Marine  Mammals 
Incidental  to  Specified  Activities; 
Hart>or  Activities  at  Vandenberg  Air 
Force  Base,  CA 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  issuance  of  incidental 

harassment  authorization. 

SUMMARY:  In  accordance  with  provisions 
of  the  Marine  Mammal  Protection  Act 
(MMPA)  as  amended,  notification  is 
hereby  given  that  an  Incidental 
Harassment  Authorization  (IHA)  to  take 
small  numbers  of  marine  mammals  by 
harassment  incidental  to  harbor 
activities  related  to  the  Delta  IV/Evolved 
Expendable  Launch  Vehicle  (EELV)  at 
South  Vandenberg  Air  Force  Base,  CA 


(VAFB)  has  been  issued  to  The  Boeing 
Company  (Boeing). 
DATES:  Effective  from  May  20.  2003, 
until  May  20.  2004. 

ADDRESSES:  A  copy  of  the  IHA  and/or 
the  application  is  available  by  writing  to 
Ms.  Kaja  Brix.  Acting  Chief,  Marine 
Mammal  Conservation  Division.  Office 
of  Protected  Resources,  NMFS.  1315 
East-West  Highway.  Silver  Spring.  MD 
20910-3225,  or  by  telephoning  one  of 
the  contacts  listed  here. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Skrupky.  (301)  713-2322,  ext. 
163  or  Christina  Fahy.  (562)  980-4023. 
SUPPLEMENTARY  INFORMATION: 

Background 

Sections  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  U.S.C.  1361  et  seq.)  direct 
the  Secretary  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional  taking  of  small  numbers  of 
marine  mammals  by'U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

Permission  for  incidental  takings  may 
be  granted  if  NMFS  finds  that  the  taking 
will  have  no  more  than  a  negligible 
impact  on  the  species  or  stock(s)  and 
will  not  have  an  unmitigable  adverse 
impact  on  the  availability  of  the  species 
or  stock(s)  for  subsistence  uses  and  that 
the  permissible  methods  of  taking  and 
requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking 
are  set  forth. 

NMFS  has  defined  "negligible 
impact"  in  50  CFR  216.103  as: 

an  impact  resulting  from  the  specified 
activity  that  cannot  be  reasonably  expected 
to,  and  is  not  reasonably  Irkely  to.  adversely 
affect  the  species  or  Steele  through  effects  on 
annual  rates  of  recruitment  or  survival. 

Subsection  101(a)(5)(D)  of  the  MMPA 
established  an  expedited  process  by 
which  citizens  of  the  United  States  can 
apply  for  an  authorization  to 
incidentally  take  small  numbers  of 
marine  mammals  by  harassment.  The 
MMPA  defines  "harassment"  as: 

any  act  of  pursuit,  torment,  or  annoyance 
which  (i)  has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the  wild 
("Level  A  harassment");  or  (ii)  has  the 
potential  to  disturb  a  marine  mammal  or 
marine  mammal  stock  in  the  wild  by  causing 
disruption  of  behavioral  patterns,  including, 
but  not  limited  to.  migration,  breathing, 
nursing,  breeding,  feeding,  or  sheltering 
("Level  B  harassment"). 

Subsection  101(a)(5)(D)  establishes  a 
45-day  time  limit  for  NMFS  review  of 


an  application  followed  by  a  30-day 
public  notice  and  comment  period  on 
any  proposed  authorizations  for  the        > 
incidental  harassment  of  small  numbers 
of  marine  mammals.  Within  45  days  of 
the  close  of  the  comment  period,  NMFS 
must  either  issue  or  deny  issuance  of 
the  authorization. 

Summary  of  Request 

On  January  28,  2003.  NMFS  received 
an  application  from  Boeing  requesting 
an  authorization  for  the  harassment  of 
small  numbers  of  Pacific  harbor  seals 
[Phoca  vitulina  richardsi)  and  California 
sea  lions  (Zaiophus  califomianus) 
incidental  to  harbor  activities  related  to 
the  Delta  IV/EELV.  including:  transport 
vessel  operations,  cargo  movement 
activities,  harbor  maintenance  dredging, 
and  kelp  habitat  mitigation  operations. 
In  addition,  northern  elephant  seals 
(Mirounga  angustirosths)  may  also  be 
incidentally  harassed  but  in  smaller 
numbers.  The  harbor  where  activities 
will  take  place  is  on  south  VAFB 
approximately  2.5  mi  (4.02  km)  south  of 
Point  Arguello,  CA,  and  approximately 
1  mi  (1.61  km)  north  of  the  nearest 
marine  mammal  pupping  site  (i.e.. 
Rocky  Point).  An  Incidental  Harassment 
Authorization  (IHA)  was  issued  to 
Boeing  on  May  20,  2002  and  remains  in 
effect  for  a  one-year  period  (see  67  FR 
36151.  May  23.2002). 

Specified  Activities 

Additional  information  of  the  work 
proposed  for  2003  is  contained  in  the 
application,  which  is  available  upon 
request  (see  ADDRESSES)  and  in  the  Final 
US  Air  Force  Environmental 
Assessment  for  Harbor  Activities 
Associated  with  the  Delta  IV  Program  at 
Vandenberg  Air  Force  Base  (ENSR 
International,  2001). 

Comments  and  Responses 

On  April  9.  2003  (68  FR  17351). 
NMFS  published  a  notice  of  receipt  and 
a  30— day  public  comment  period  was 
provided  on  the  application  and 
proposed  authorization.  That  notice 
described  the  activity  and  anticipated 
effects  on  marine  mammals.  Comments 
were  received  from  Boeing  which 
requested  that  the  mitigation  measure  be 
modified  to  allow  for  the  continuation 
of  activities  while  seals  are  present.  As 
the  Notice  stated,  the  rocks  near  the 
VAFB  harbor  are  not  typically  used  by 
large  numbers  of  harbor  seals  nor  is 
there  pupping:  "...on  average  the 
number  of  harbor  seals  hauled  out  near 
the  site  is  less  than  30  and  there  is  no 
pupping  at  nearby  sites"  (68  Fed.  Reg. 
17351  at  17353).  The  monitoring  that 
was  performed  for  the  VAFB  harbor 
dredging  during  the  fall  of  2001  and 
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winter  of  2002  established  that  seals 
routinely  hauled  out  on  the  adjacent 
rocks  during  ongoing  activities  within 
the  harbor.  On  several  occasions,  these 
seals  flushed,  apparently  due  to 
activities  on  the  dock  or  in  the  harbor. 
However,  when  they  did  leave  the  rocks 
during  low  tide  they  would  quickly 
return  or  be  replaced  by  other 
individuals  in  the  same  resting  place. 
This  quick  return  to  the  original  haulout 
suggests  that  the  response  was  short 
term  and  transient.  Boeing's  experience 
last  year  with  the  dredging  and  other 
harbor  activities,  however,  also 
demonstrated  that  stopping  work  when 
seals  are  present  on  the  adjacent  rocks 
,    can  have  a  considerable  impact  to 
schedules  and  costs.  The  data  collected 
during  last  year's  harbor  activities, 
which  is  documented  in  the  application 
for  the  IHA,  supports  the  conclusion 
reached  by  NMFS  in  the  proposed  IHA 
that  the  occasional  flushing  of  a  limited 
number  of  seals  from  the  rocks  while 
harbor  activities  are  underway  has 
minimal  impact  on  the  species. 
Accordingly,  Boeing  requests  that  the 
IHA  provide  that  the  continuation  of 
activities  at  VAFB  harbor  is  authorized 
while  seals  are  present  even  in  the  event 
of  flushing  seals. 

NMFS  concurs  that  continuation  of 
activities  would  have  a  minimal  impact 
on  pinnipeds  and  has  thus  modified  the 
mitigation  measures  contained  in  the 
authorization  to  allow  for  continuation 
of  activities  while  seals  are  present.  The 
mitigation  measures  still  reqtiire  marine 
mammal  monitoring  during  all  Boeing 
activities  in  the  harbor  and  reporting  of 
any  possible  disturbance  of  the  harbor 
seals  associated  with  those  activities. 

Mitigation 

To  reduce  the  potential  for 
disturbance  from  visual  and  acoustic 
stimuli  associated  with  the  activities 
Boeing  will  undertake  the  following 
marine  mammal  mitigating  measures: 

(1)  If  activities  occur  during  nighttime 
hours,  lighting  will  be  turned  on  before 
dusk  and  left  on  the  entire  night  to 
avoid  startling  harbor  seals  at  night. 

(2)  Activities  will  be  initiated  before 
dusk. 

(3)  Construction  noises  must  be  kept 
constant  (i.e.,  not  interrupted  by  periods 
of  quiet  in  excess  of  30  minutes)  while 
harbor  seals  are  present. 

(4)  If  activities  cease  for  longer  than 
30  minutes  and  harbor  seals  are  in  the 
area,  start-up  of  activities  will  include  a 
gradual  increase  in  noise  levels. 

(5)  A  NMFS-approved  marine 
mammal  observer  will  visually  monitor 
the  harbor  seals  on  the  beach  adjacent 
to  the  harbor  and  on  rocks  for  any 


flushing  or  other  behaviors  as  a  result  of 
Boeing's  activities. 

(6)  The  Delta  Mariner  and 
accompanying  vessels  will  enter  the 
harbor  only  when  the  tide  is  too  high  for 
harbor  seals  to  haul-out  on  the  rocks 
and  the  vessel  will  reduce  speed  1.5  to 

2  knots  once  the  vessel  is  within  3  mi 
(4.83  km)  of  the  harbor.  The  vessel  will 
enter  the  harbor  stern  first,  approaching 
the  wharf  and  its  mooring  dolphins  at 
less  than  0.75  knot. 

(7)  As  alternate  dredge  methods  are 
explored,  the  dredge  contractor  may 
introduce  quieter  techniques  and 
equipment. 

Monitoring 

As  part  of  its  application.  Boeing 
provided  a  proposed  monitoring  plan 
for  assessing  impacts  to  harbor  seals 
from  the  activities  at  south  VAFB  harbor 
and  for  determiniiig  when  mitigation 
measures  should  be  employed. 

A  NMFS-approved  and  VAFB- 
designated  biologically  trained  observer 
will  monitor  the  area  for  piimipeds 
during  all  harbor  activities.  During 
nighttime  activities,  the-harbor  area  will 
be  illuminated,  and  the  monitor  will  use 
a  night  vision  scope.  Monitoring 
activities  will  consist  of: 

(1)  Conducting  baseline  observation  of 
pinnipeds  in  the  project  area  prior  to 
initiating  project  activities, 

(2)  Conaucting  and  recording 
observations  on  pinnipeds  in  the 
vicinity  of  the  harbor  for  the  duration  of 
the  activity  occurring  when  tides  are 
low  enough  for  pinnipeds  to  haul  out 

(2  ft,  0.61  m,  or  less). 

(3)  Conducting  post-construction 
observations  of  pirmiped  haul-outs  in 
the  project  area  to  determine  whether 
animals  disturbed  by  the  project 
activities  return  to  the  haul-out. 

Reporting 

Boeing  will  notify  NMFS  2  weeks 
prior  to  initiation  of  each  activity.  After 
each  activity  is  completed,  Boeing  will 
provide  a  report  to  NMFS  120  days  prior 
to  the  expiration  of  this  Authorization 
or  within  120  days  after  the  expiration 
of  this  Authorization  if  a  new 
Authorization  is  not  being  requested. 
This  report  will  provide  dates  and 
locations  of  specific  activities,  details  of 
seal  behavioral  observations,  and 
estimates  of  the  amount  and  nature  of 
all  takes  of  seals  by  harassment  or  in 
other  ways.  In  addition,  the  report  will 
include  information  on  the  weather,  the 
tidal  state,  the  horizontal  visibility,  and 
the  composition  (species,  gender,  and 
age  class)  and  locations  of  haul-out 
group(s).  In  the  unanticipated  event  that 
any  cases  of  pinniped  injury  or 
mortality  are  judged  to  result  from  these 


activities,  this  will  be  reported  to  NMFS 
immediately. 

Consultation 

This  action  will  not  affect  those 
marine  mammal  species  listed  under  the 
Endangered  Species  Act  (ESA),  that  are 
under  the  jurisdiction  of  NMFS,  as  these 
species  are  not  expected  to  haulout  on 
VAFB  and  thereby  potentially  be 
affected  through  harassment  and  fleeing 
from  the  haulout.  No  other  marine 
species  listed  under  the  ESA  will  be 
affected  by  Boeing's  harbor  activities 
related  to  the  Delta  IV/EELV  at  VAFB. 
VAFB  formally  consulted  with  U.S.  Fish 
and  Wildlife  Service  (FWS)  in  1998  on 
the  possible  take  of  southern  sea  otters 
during  Boeing's  harbor  activities  at 
south  VAFB.  A  Biological  Opinion  was 
issued  in  August  2001.  Southern  sea 
otters  were  discussed  in  these 
documents  and  FWS  recognized  that 
Boeing  will  restore  sea  otter  habitat  (i.e., 
kelp  beds)  in  the  vicinity  of  the  harbor 
to  replace  kelp  destroyed  during 
dredging.  In  addition,  the  FWS  noting 
that  VAFB  has  committed  to  a  southern 
sea  otter  monitoring  program  designed 
to  detect  the  presence  and  possible 
disturbance  at  the  VAFB  harbor  area 
during  dredging  activities. 

NEPA 

In  accordance  with  section  6.01  of  the 
NOAA  Administrative  Order  216-6 
(Environmental  Review  Procedures  for 
Implementing  the  National 
Environmental  Policy  Act.  May  20, 
1999),  NMFS  has  determined,  based  on 
the  content  and  analysis  of  Boeing's 
request  for  an  IHA,  and  the  Final  EA  for 
Harbor  Activities  Associated  with  the 
Delta  IV  Program  at  VAFB  (ENSRI. 
2001)  that  the  proposed  issuance  of  this 
IHA  to  Boeing  by  NMFS  will  not 
individually  or  cumulatively  result  in  a 
significant  impact  on  the  quality  of  the 
human  environment  as  defined  in  40 
CFR  1508.27.  Impacts  are  not  expected 
to  be  outside  the  scope  of  that  EA» 
Therefore,  this  action  meets  the 
definition  of  a  "Categorical  Exclusion" 
and  is  exempted  from  further 
environmental  review. 

Determinations 

NMFS  had  determined  that  the 
impact  of  harbor  activities  related  to  the 
Delta  IV/EELV  at  VAFB,  including: 
transport  vessel  operations,  cargo 
movement  activities,  harbor 
maintenance  dredging,  and  kelp  habitat 
mitigation  will  result  in  the  harassment 
of  small  numbers  of  Pacific  harbor  seals, 
California  sea  lions,  and  northern 
elephant  seals;  would  have  no  more 
negligible  impact  on  these  marine 
mammal  stocks;  and  would  not  have  ah 
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unmitigable  adverse  impact  on  the 
availability  of  marine  mammal  stocks 
for  subsistence  uses.  Northern  fur  seals, 
Guadalupe  fur  seals,  and  Steller  sea 
lions  are  unlikely  to  be  found  in  the  area 
and  therefore  will  not  be  affected.  While 
behavioral  modifications  may  be  made 
by  those  pinniped  species  ashore  in 
order  to  avoid  the  resultant  acoustic  and 
visual  stimuli  from  the  activity,  there  is 
no  potential  for  large-scale  movements, 
such  as  stampedes,  since  harbor  seals. 
California  sea  lions,  and  elephemt  seals 
haul  out  in  small  numbers  near  the  site 
(maximum  number  of  harbor  seals 
hauled  out  in  one  day  estimated  at  43 
seals,  averaging  at  21  seals  per  day, 
maximum  number  of  California  sea 
lions  hauled  out  in  one  day  is  estimated 
at  six).  The  effects  of  Boeing's  harbor 
activities  are  expected  to  be  limited  to 
short-term  and  localized  behavioral 
changes. 

Due  to  the  localized  nature  of  these 
activities,  the  number  of  marine 
mammals  potentially  taken  by 
harassment  are  estimated  to  be  small.  In 
addition,  no  take  by  injury  and/or  death 
is  anticipated,  and  the  potential  for 
temporary  or  permanent  hearing 
impairment  is  unlikely  given  the  low 
noise  levels  expected  at  the  site.  No 
rookeries,  mating  grounds,  areas  of 
concentrated  feeding,  or  other  areas  of 
special  significance  for  marine 
mammals  occur  within  or  near  south 
VAFB  harbor. 

Authorization 

NMFS  has  issued  an  IHA  to  Boeing 
for  harbor  activities  related  to  the  Detla 
IV/EELV  program  at  south  VAFB  for  a 
1-year  period.  A  copy  of  this  IHA  is 
available  upon  request  (see  ADDRESSES). 
The  issuance  of  this  IHA  is  contigent 
upon  adherence  to  the  previously 
mentioned  mitigation,  monitoring,  and 
reporting  requirements. 

Dated:  June  10,  2003. 
Donna  Wieting, 

Acting  Office  Director.  Office  of  Protected 
Resources.  National  Marine  Fisheries  Service. 
[FRDoc.  03-15406  Filed  6-17-03;  8:45  ami 
BILUNG  COOE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  0612031] 

Small  Takes  of  Marine  Mammals 
Incidental  to  Specified  Activities; 
Movement  of  Steel  Drilling  Caisson 
through  the  Beaufort  Sea  from  Cross 
Island,  McCovey  Prospect  to  Herschel 
Island,  Yukon  Territory 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  receipt  of  application 

and  proposed  incidental  harassment 

authorization;  request  for  comments. 

SUMMARY:  NMFS  has  received  a  request 
from  EnCana  Oil  and  Gas  (USA)  Inc. 
(EnCana)  for  an  authorization  to  take 
small  numbers  of  marine  mammals  by 
harassment  incidental  to  movement  of  a 
Steel  Drilling  Caisson  (SDC)  from  Cross 
Island,  McCovey  Prospect,  AK  through 
the  Beaufort  Sea  \o  Herschel  Island  in 
the  Yukon  Territory  and  for  associated 
activities  in  the  Beaufort  Sea.  If  there  is 
a  problem  with  this  location  for  the 
SDC,  the  U.S.  Outer  Continental  Shelf 
waters  north  of  West  Dock  has  been 
named  as  the  backup  location.  Under 
the  Marine  Mammal  Protection  Act 
(MMPA),  NMFS  is  requesting  comments 
on  its  proposal  to  authorize  EnCana  to 
incidentally  take,  by  harassment,  small 
numbers  of  bowhead  whales,  beluga 
whales,  ringed  seals,  bearded  seals,  and 
spotted  seals  in  the  above  mentioned 
areas  during  August  2003  through 
January  2004  for  SDC  preparation, 
movement,  refueling,  and  removal  of 
equipment.  The  incidental  take  of  polar 
bears  and  walrus  from  EnCana's 
planned  activities  are  not  covered  by 
this  proposed  incidental  harassment 
authorization,  as  these  species  are  under 
jurisdiction  of  the  U.S.  Fish  and 
Wildlife  Service  (USFWS).  EnCana  is 
applying  for  a  Letter  of  Authorization 
from  the  USFWS  for  potential  takes  of 
polar  bear  and  Pacific  walrus. 
DATES:  Comments  and  information  must 
be  received  no  later  than  July  18,  2003. 

ADDRESSES:  Comments  on  the 
application  should  be  addressed  to  Kaja 
Brix,  Acting  Chief,  Marine  Mammal 
Conservation  Division,  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910-3225.  A  copy  of  the  application 
used  in  this  document  may  be  obtained 
by  writing  to  this  address  or  by 
telephoning  one  of  the  contacts  listed 
here. 


FOR  FURTHER  INFORMATION  CONTACT: 

Kimberly  Skrupkv.  (301)  713-2322,  ext 
163  or  Brad  Smith,  (907)  271-3023.  " 
SUPPLEMENTARY  INFORMATION: 

Background 

Sections  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  U.S.C.  1361  et  seq.)  direct 
the  Secretary  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

Permission  for  incidental  takings  may 
be  granted  if  NMFS  finds  that  the  taking 
will  have  no  more  than  a  negligible 
impact  on  the  species  or  stock(s)  and 
will  not  have  an  unmitigable  adverse 
impact  on  the  availability  of  the  species 
or  stock(s)  for  subsistence  uses  and  that 
the  permissible  methods  of  taking  and 
requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking 
are  set  forth. 

NMFS  has  defined  "negligible 
impact'  in  50  CFR  216.103  as: 

an  impact  resulting  from  the  spet.ified 
ac:tivity  that  cannot  be  reasonably  expected 
to,  and  is  not  reasonably  likely  to,  adversely 
affect  the  species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival. 

Subsection  101(a)(5)(D)  of  the  MMPA 
established  an  expedited  process  by 
which  citizens  of  the  United  States  can 
apply  for  an  authorization  to 
incidentally  take  small  numbers  of 
marine  mammals  by  harassment.  The 
MMPA  defines  "harassment"  as: 

any  act  of  pursuit,  torment,  or  annoyance 
which  (i)  has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the  wild 
("Level  A  harassment");  or  (ii)  has  the 
potential  to  disturb  a  marine  mammal  or 
marine  mammal  stock  in  the  wild  by  causing 
disruption  of  behavioral  patterns,  including, 
but  not  limited  to,  migration,  breathing, 
nursing,  breeding,  feeding,  or  sheltering 
("Level  B  harassment"). 

Subsection  101(a)(5)(D)  establishes  a 
45-day  time  limit  for  NMFS  review  of 
an  application  followed  by  a  30-day 
public  notice  and  comment  period  on 
any  proposed  authorizations  for  the 
incidental  harassment  of  small  numbers 
of  marine  mammals.  Within  45  days  of 
the  close  of  the  comment  period,  NMFS 
must  either  issue  or  deny  issuance  of 
the  authorization. 

Summary  of  Request 

On  May  14,  2003,  NMFS  received  an 
application  from  EnCana  requesting  an 
authorization  for  the  harassment  of 
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small  numbers  of  five  species  of  marine 
mammals  incidental  to  movement  of  the 
SDC  from  Cros»  Island,  McCovey 
Prospect,  AK  through  the  Beaufort  Sea 
to  Herschel  Island,  Yukon  Territory  and 
associated  activities  beginning  on  or 
about  August  1 ,  2003  to  ice-up  later  in 
the  year.  The  SDC  will  lift-off  from  its 
current  location  and  wrill  be  towed  to 
•  the  new  set  down  location.  Once  the 
SDC  reaches  Herschel  Island,  it  will  go 
into  cold  stack  mode.  Helicopter 
supported  one-day  reconnaissance  trips 
to  the  SDC  may  occur  to  check  on 
winterization  conditions  on-board  the 
SDC.  A  detailed  description  of  these 
activities  proposed  for  2003-2004  is 
contained  in  the  application  (Lynx 
Enterprises,  Inc.,  200&),  which  is 
available  upon  request  (see  ADDRESSES) 

Description  of  Marine  Mammals 
AfSected  by  the  Activity 

The  Beaufort  Sea  supports  many 
marine  mammals  under  NMFS 
jurisdiction,  including  bowhead  whales 
[Balaena  mysticetus],  beluga 
v/hales(De}phinapterus  leucas),  ringed 
seals  (Phoca  hispida),  bearded  seals 
(Erignathus  barbatus)  and  spotted  seals 
(Phoca  largha).  Descriptions  of  the 
biology,  distribution,  and  current  status 
of  these  species  can  be  found  in  NMFS 
Stock  Assessment  Reports  (2000,  1999, 
and  1997).  Please  refer  to  those 
documents  for  more  information  on 
these  species.  These  documents  can  be 
downloaded  electronically  from:  http:// 
www.nmfs.noaa.gov/pr/PR2/ 

Stock_^Assessment Program/ 

individual    sars.html 

Potential  Effects  of  SOC  Mobilization 
and  Associated  Activities  on  Marine 
Mammals 

Potential  harassment  of  marine 
mammals  will  result  from  the  noise 
generated  by  the  operation  of  towing 
vessels  during  SDC  mobilization 
between  Cross  Island  and  Herschel 
Island  and  the  noise  generated  during 
equipment  removal  of  the  SDC.  The 
physical  presence  of  the  SDC  tow 
vessels  and  helicopter  could  also  lead  to 
disturbance  of  marine  mammals  by 
visual  or  other  cues.  The  potential  for 
collisions  between  tug  vessels  and 
whales  will  be  reduced  by  the  slow  tow 
speed  (2  knots)  and  visual  monitoring 
by  on-board  marine  mammal  observers. 

Marine  mammal  species  with  the 
highest  likelihood  of  being  harassed 
during  the  SDC  mobilization  phase 
(August)  are:  beluga  whales,  ringed 
seals,  and  bearded  seals.  Spotted  seals 
are  less  likely  to  be  harassed  during  the 
SDC  mobilization  phase  because  they 
reside  closer  to  the  shore.  Bowhead 
whales  are  the  only  species  listed  under 


the  ESA  that  could  potentially  be 
affected  by  these  activities.  However, 
they  are  not  expected  to  be  encountered 
during  the  mobilization  phase  because 
the  majority  of  the  whales  will  be  at 
their  summer  feeding  grounds  in 
Canada.  However,  a  few  transitory 
whales  may  be  encountered  along  the 
routes.  Beluga  whales  occur  in  the 
Beaufort  Sea  during  the  summer,  but  are 
expected  to  be  found  near  the  pack  ice 
edge  north  of  the  proposed  SDC 
relocation  routes.  Depending  on 
seasonal  ice  conditions,  it  is  possible 
that  belugas  may  be  encountered  during 
the  transit. 

Based  on  past  surveys,  ringed  seals 
should  represent  the  vast  majority  of 
marine  mammals  encountered  during 
the  transit.  Ringed  seals  are  expected  to 
be  present  all  along  the  SDC 
mobilization  routes.  There  is  the 
possibility  that  bearded  and  spotted 
seals  will  also  be  harassed  during 
transit.  Spotted  seals  may  be  present  in 
Prudhoe  Bay,  but  it  is  likely  that  they 
may  be  closer  to  shore  and  therefore  are 
not  expected  to  be  harassed  during 
transit  phase. 

It  is  not  likely  that  bowhead  whales 
will  be  impacted  by  transit  operations 
since  EnCana  plans  to  finish  the 
relocation  operations  and  shutdown 
(i.e.,  cold  stack  "quiet"  mode)  the  SDC 
by  late  August,  when  bowhead  whales 
begin  their  westward  fall  migration  in 
the  Beaufort  Sea.  According  to  23  years 
of  survey  data  collected  by  the  Minerals 
Management  Service  (MMS),  North 
Slope  Borough,  the  Alaska  Eskimo 
Whaling  Commission  (AEWC),  and 
many  more  years  of  traditional 
knowledge  from  Cross  Island-based 
whale  hunters,  the  annual  fall  migration 
of  the  bowhead  whales  is  normally 
many  kilometers  north  of  the  McCovey 
Prospect,  where  the  SDC  currently 
resides.  However,  because  the  fall 
migration  path  of  the  bowhead  whales 
is  dependent  on  environmental 
conditions  (i.e..  extent  of  ice  coverage) 
that  vary  from  year-to-year,  the  extreme 
southern  edge  of  the  fall  migration 
corridor  may  pass  closer  to  McCovev 
Prospect,  increasing  the  likelihood  that 
bowhead  whales  may  be  harassed  by 
activities.  Transitory  bowhead  whales 
traveling  ahead  of  the  herd  may  be 
encountered  during  relocation.  Beluga 
whales  migrate  along  the  pack  ice  edge 
north  of  the  proposed  relocation  routes 
and  are  not  expected  to  be  seen.  . 

Potential  Effects  of  SDC  Mobilization 
and  Associated  Activities  on  Habitat 

The  activity  will  not  result  in  the 
disturbance  of  any  habitat  for  the 
affected  species. 


Numbers  of  Marine  Mammals  Expected 
to  Be  Taken 

The  number  of  marine  mammals  that 
may  be  taken  as  a  result  .of  the  SDC 
mobilization  operation  is  unpredictable. 
Operations  are  scheduled  to  occur  prior 
to  the  westward  migration  and 
associated  subsistence  bowhead  whale 
hunts  to  purposely  avoid  any  take  of 
this  species.  Noise  disturbance  from 
vessels  and  helicopters  or  from  noise 
generated  from  SOic  might  qualify  as 
harassment  to  seals,  but  previous 
sxuveys  have  indicated  little  behavioral 
reaction  from  these  animals  to  slow- 
moving  or  stationary  vessels. 

Effects  of  SDC  Mobilization  and 
Associated  Activities  on  Subsistence 
Needs 

No  impact  is  anticipated  on  the 
availability  of  marine  mammal  species 
and  stocks  for  subsistence  uses  since  an 
amendment  to  the  existing  Conflict 
Avoidance  Agreement  (CAA)  and  Plan 
of  Cooperation  has  been  negotiated  with 
the  Alaska  Eskimo  Whaling  Commission 
(AEWC)  and  affected  village  Whaling 
Captains  Associations.  EnCana  has 
taken  steps  to  disclose  its  project  plans 
in  initial  consultation  with  the 
Executive  Director  and  the  president  of 
the  AEWC,  the  Mayor  of  the  North 
Slope  Borough,  and  village  Whaling 
Captains.  EnCana  coordinated  with  the 
AEWC  and  amended  the  existing  CAA 
to  include  the  2003  SDC  relocation.  The 
operation  is  scheduled  to  occur  prior  to 
the  annual  fall  bowhead  whale  bunt. 

Mitigation 

During  mobilization  of  the  SDC  from 
Cross  Island  at  the  McCovey  Prospect 
through  the  Beaufort  Sea  to  Herschel 
Island,  EnCana  will  have  on-board 
marine  mammal  monitors  throughout 
the  transit.  The  program  will  commence 
with  the  reoccupation  of  SDC  at  the 
current  McCovey  deployment  and  will 
continue  on  a  nearly  24-hour  basis  until 
the  rig  exits  U.S.  waters  and  goes  into 
cold  stack  mode  in  Canada. 

EnCana  proposes  to  mitigate  the 
potential  negative  impacts  from  its 
relocation  and  supply  removal  activities 
by  planning  the  timing  of  operations  in 
such  a  way  as  to  reduce  the  production 
of  noise  during  the  fall  bowhead  whale 
migration.  This  includes  putting  the 
SDC  into  cold  stack  mode  during  the 
entire  bowhead  migration  period 
(approximately  late-August  through 
mid-October).  In  addition  to  these 
mitigation  measures,  EnCana  worked 
with  the  AEWC,  North  Slope  Borough, 
and  other  whaling  communities  and 
amended,  the  existing  CAA  to  include 
the  2003  relocation  to  eliminate  impacts 
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to  subsistence  hunting  of  bowheads  and 
thereby  on  bowheads  themselves. 

Monitoring 

As  part  of  its  application,  EnCana 
proposed  a  visual  monitoring  program 
for  assessing  impacts  to  marine 
mammiils  during  the  SDC's  transit  from 
Cross  Island,  McCovey  Prospect  to 
Herschel  Island  or  the  backup  location 
in  Federal  Waters  north  of  West  Ddck 
near  Prudhoe  Bay,  Alaska. 

EnCana  proposes  to  initiate  a 
comprehensive  training  program  for  all 
potential  marine  mammal  observers  that 
includes  learning  the  identification  and 
behavior  of  all  local  species  known  to 
use  the  areas  where  EnCana  will  be 
operating.  This  training  would  be 
conducted  by  professional  marine 
biologists  and  experienced  Native 
observers  participating  in  the 
qionitoring  program.  The  observer 
protocol  would  be  to  scan  the  area 
around  vessels  and  the  SDC  with 
binoculars  of  sufficient  power.  Range 
fmding  equipment  will  be  supplied  to 
observers  in  order  to  better  estimate 
distances.  Observers  would  collect  data 
on  the  presence,  distribution,  and 
behavior  of  marine  mammals  relative  to 
EnCana  activities  as  well  as  climatic 
conditions  at  the  time  of  marine 
mammal  sightings.  Observations  would 
be  made  on  a  nearly  24-hour  basis  from 
the  time  the  SDC  leaves  Cross  Island 
until  the  SDC  crosses  the  Canadian 
border  or,  if  the  backup  deployment  in 
U.S.  waters  is  used,  is  placed  in  cold 
stack  mode.  If  the  backup  deployment 
in  U.S.  waters  is  used  and  re-supply 
efforts  are  necessary  between  the  end  of 
the  fall  bowhead  whale  harvest  and  ice- 
over,  observers  would  be  re-deployed  on 
the  SDC  and  supply  vessels.  All 
personnel  stationed  aboard  the  SDC 
during  the  open  water  season  of  2003 
would  also  receive  training  on  marine 
mammal  monitoring  and  utilize  marine 
mammal  reporting  forms  to  document 
any  incidental  takes  of  marine 
mammals. 

As  required  by  the  MMPA,  this 
proposed  monitoring  plan  will  be 
subject  to  review  and  approval  by 
NMFS. 

Reporting 

All  monitoring  data  collected  would 
be  reported  to  NMFS  and  the  USFWS  on 
a  weekly  basis.  EnCana  must  provide  a 
final  report  on  2003-2004  activities  to 
NMFS  within  90  days  of  the  completion 
of  the  activity.  This  report  will  provide 
dates  and  locations  of  the  SDC 
movements  and  other  operational 
activities,  weather  conditions,  dates  and 
locations  of  any  activities  related  to 
monitoring  the  effects  on  marine 


mammals,  and  the  methods,  results,  and 
interpretation  of  all  monitoring 
activities,  including  estimates  of  the 
level  and  type  of  take,  species  name  and 
numbers  of  each  species  observed, 
direction  of  movement  of  species,  and 
any  observed  changes  or  modifications 
in  behavior.   . 

Endangered  Species  Act  (ESA) 
Consultation 

The  effects  of  oil  and  gas  exploration 
activities  in  the  U.S.  Beaufort  Sea, 
which  includes  this  proposed  activity, 
on  listed  species  were  analyzed  as  part 
of  a  consultation  on  oil  and  gas  leasing 
and  exploration  activities  in  the 
Beaufort  Sea.  Alaska,  and  authorization 
of  small  takes  under  the  MMPA.  A 
biological  opinion  on  these  activities 
was  issued  on  May  25,  2001.  Pursuant 
to  section  7  of  the  ESA.  NMFS  has 
begun  consultation  on  the  proposed 
issuance  of  an  IHA  to  EnCana.  The  only 
species  listed  in  the  ESA  that  could  be 
taken  during  these  activities  are 
bowhead  whales.  The  effects  of  the 
proposed  IHA  on  bowhead  whales  will 
be  compared  with  the  analysis 
contained  in  the  2001  biological 
opinion.  If  an  authorization  to 
incidentally  harass  marine  mammals 
listed  under  the  ESA  is  issued  for  this 
activity  under  the  MMPA,  NMFS  will 
issue  an  Incidental  Take  Statement 
under  section  7  of  the  ESA. 

National  Environmental  Policy  Act 

In  1997,  NMFS  prepared  and  released 
an  EA  that  addressed  the  impacts  on  the 
human  environn^ent  from  issuance  of  an 
authorization  for  taking  marine 
mammals  incidental  to  moving  an  oil 
drilling  structure  through  the  Beaufort 
Sea  tluring  the  summer  and  conducting 
oil  exploration  activities  in  the  eastern 
Beaufort  Sea  and  the  alternatives  to  that 
proposed  action.  A  Finding  of  No 
Significant  Impact  was  signed  on 
.September  25,  1997.  Because  the  action 
discussed  in  this  document  is  not 
substantially  different  from  the  1997 
action,  and  because  no  significant  new 
:  scientific  information  or  analyses  have 
been  developed  in  the  past  several  years 
significant  enough  to  warrant  new 
NEPA  documentation,  this  action  is 
categorically  excluded  from  further 
review  under  NOAA  Administrative 
Order  216-6.  A  copy  of  that  EA  is 
available  upon  request  (see  ADDRESSES). 

Preliminary  Conclusions 

NMFS  has  preliminarily  determined 
that  the  short-term  impact  of  SDC 
mobilization  from  Cross  Island, 
McCovey  Prospect,  AK  through  the 
Beaufort  Sea  to  Herschel  Island,  Yukon 
Territory,  or  mobilization  to  the  U.S. 


Outer  Continental  Shelf  waters  north  of 
West  Dock,  and  associated  activities 
will  result,  at  worst,  in  a  temporary 
modification  in  behavior  by  certain 
species  of  whales  and  pinnipeds.  While 
behavioral  modifications  may  be  made 
by  these  species  to  avoid  the  resultant 
noise  or  visual  cues,  this  behavioral 
change  is  expected  to  have  a  negligible 
impact  on  the  survival  and  recruitment 
of  stocks. 

While  the  number  of  potential 
incidental  harassment  takes  will  depend 
on  the  year-to-year  distribution  and 
abundance  of  marine  mammals  in  the 
area  of  operations,  due  to  the 
distribution  and  abundance  of  marine 
mammals  during  the  projected  period  of 
activity  and  the  location  of  the  proposed 
activity,  the  number  of  potential 
harassment  takings  is  estimated  to  be 
small.  In  addition,  no  take  by  injury 
and/or  death  is  anticipated,  apd  there  is 
no  potential  for  temporary  or  permanent 
hearing  impairment  as  a  result  of  the 
activities.  No  rookeries,  mating  grounds, 
areas  of  concentrated  feeding,  or  other 
areas  of  special  significance  for  marine 
mammals  occur  within  or  near  the 
relocation  route. 

The  principal  measures  undertaken  to 
ensure  that  the  SDC  relocation  will  not 
have  an  adverse  impact  on  subsistence 
activities  is  a  Conflict  Avoidance 
Agreement  (CAA),  Plan  of  Cooperation, 
and  an  operation  schedule  prior  to  the 
annual  bowhead  whale  subsistence 
hunt,  as  amended  on  June  3,  2003. 

Proposed  Authorization 

NMFS  proposes  to  issue  an  IHA  for 
the  harassment  of  marine  mammals 
incidental  to  movement  of  a  SDC  from 
Cross  Island.  McCovey  Prospect,  AK 
through  the  Beaufort  Sea  to  Herschel 
Island.  Yukon  Territory',  or.  as  a  backup, 
to  the  U.S.  Outer  Continental  Shelf 
waters  north  of  West  Dock,  and 
associated  activities.  This  IHA  proposal 
is  contingent  upon  incorporation  of  the 
previously  mentioned  mitigation, 
monitoring,  and  reporting  requirements. 
NMFS  has  preliminarily  determined 
that  the  proposed  activity  would  result 
in  the  harassment  of  small  numbers  of 
bowhead  whales,  beluga  whales,  ringed 
seals,  bearded  seals  and  spotted  seals; 
would  have  no  more  than  a  negligible 
impact  on  these  marine  mammal  stocks; 
and  would  not  have  an  unmitigable 
adverse  impact  on  the  availability  of 
marine  mammal  stocks  for  subsistence 
uses  once  the  Plan  of  Cooperation  and 
CAA  is  amended. 

Information  Solicited 

NMFS  requests  interested  persons  to 
submit  comments,  and  information, 
concerning  this  request  to  Kaja  Brix, 
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Acting  Chief,  Marine  Mammal 
Conservation  Division,  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910-3225. 

Dated:  June  12,  2003. 
Stephen  L.  Leathery, 

Acting  Office  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
|FR  Doc.  03-15408  Filed  6-17-03:  8:45  am] 
BILUNG  COD€  3S10-22-S 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY:  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 
TIME  AND  DATE:  Tuesday,  June  24,  2003, 
2  p.m. 

location:  Room  410,  Bethesda  Towers. 
4330  East  West  Highway,  Bethesda, 
Maryland. 

STATUS:  Closed  to  the  Public— Pursuant 
to  5  U.S.C.  552b{f){l)  and  16  CFR 
1013.4(b)(3),  (7).  (9).  and  (10)  and 
submitted  to  the  Federal  Register 
pursuant  to  5  U.S.C.  552b(e)(3). 
MATTER  TO  BE  CONSIDERED:  The  Staff  will 
brief  the  Commission  on  the  status  of 
various  compliance  matters. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-7948. 

FOR  FURTHER  INFORMATION  CONTACT: 
Todd  A.  Stevenson,  Office  of  the 
Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207,  (301)  504-7923. 

Dated:  |une  16,  2003. 
Todd  A.  Stevenson, 
Secretqry. 
(PR  Doc.  03-15546  Filed  6-16-03:  4:01  p.m.] 

BILLING  CODE  6335-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Government- 
Owned  Invention;  Available  for 
Licensing 

AGENCY:  Department  of  the  Navy.  DoD. 
action:  Notice. 

SUMMARY:  The  invention  listed  below  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  available 
for  licensing  by  the  Department  of  the 
Navy.  Navy  Case  No.  82,897,  entitled 
"Anti-Charging  Layer  for  Beam 
Lithography  and  Mask  Fabrication." 
ADDRESSES:  Requests  for  information 
about  the  invention  cited  should  be 


directed  to  the  Naval  Research 
Laboratory,  Code  1004,  4555  Overlook 
Avenue,  SW.,  Washington,  DC  20375- 
5320,  and  must  include  the  Navy  Case 
number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Catherine  M.  Cotell,  Ph.D.,  Head, 
Technology  Transfer  Office,  NRL  Code 
1004,  4555  Overlook  Avenue,  SW., 
Washington,  DC  20375-5320,  telephone 
(202)  767-7230.  Due  to  temporary  U.S. 
Postal  Service  delays,  please  fax  (202) 
404-7920,  E-Mail:  coteII@nrl.navy.mil 
or  use  courier  delivery  to  expedite 
response. 

(AurthorHy:  35  U.S.C.  207,  37  CFR  Fart  404.) 

Dated:  June  11,  2003. 
E.F.  McDonnell, 

Major,  U.S.  Marine  Corps,  Federal  Register 

Liaison  Officer. 

[PR  Doc.  03-15321  Piled  6-17-03;  8:45  am] 

BILUNG  CODE  3810-^F-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Government- 
Owned  Invention;  Available  for 
Licensing 

AGENCY:  Department  of  the  Navy.  DoD. 
ACTION:  Notice. 

SUMMARY:  The  invention  listed  below  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  available 
for  licensing  by  the  Department  of  the 
Navv.  U.S.  Patent  No.  6,459,079  Bl 
entitled,  "SHIPBOARD  CHEMICAL 
AGENT  MONITOR— PORTABLE 
(SCAMP)." 

ADDRESSES:  Requests  for  copies  of  the 
patent  cited  should  be  directed  to  the 
Naval  Surface  Warfare  Center,  Dahlgren 
Div.,  Code  XDCl,  17320  Dahlgren  Rd., 
Dahlgren,  VA  22448-5100. 

FOR  FURTHER  INFORMATION  CONTACT: 

Matthew  J.  Bussan,  Patent  Counsel, 
Naval  Surface  Warfare  Center,  Dahlgren 
Div.,  Code  XDCl,  17320  Dahlgren  Rd., 
Building  183,  Room  4,  Dahlgren,  VA 
22448-5100,  telephone  (540)  653-8061. 

(Authority:  35  U.S.C.  207,  37  CPR  Part  404.) 

Dated:  June  11,2003. 
E.F.  McDonnell, 

Major,  U.S.  Marine  Corps,  Federal  Register 

Liaison  Officer. 

[PR  Doc.  03-15322  Filed  6-17-03;  8:45  am] 

BILUNG  CODE  SSIO-FF-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OAR-2003-0078,  FRL-7514-6] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Reporting  Under 
EPA's  Landfill  Methane  Outreach 
Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  document  announces 
that  ^PA  is  plaiming  to  submit  the 
following  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Reporting  Under  EPA's  Landfill 
Methane  Outreach  Program,  ICR    '"■ 
Number  1849.02,  OMB  Control  Number 
2060-0446,  expiration  October  31,  2003. 
Before  submitting  the  ICR  to  OMB  for 
review  and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  August  18,  2003. 
ADDRESSES:  Follow  the  detailed 
instructions  in  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:      , 

Brian  Guzzone,  Climate  Protection 
Partnerships  Division,  Office  of 
Atmospheric  Programs.  6202J. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave..  NW.,  Washington. 
DC  20460;  tSephone  number:  (202) 
564-2666;  fax  number:  (202)  565-2079; 
e-mail  address:  guzzone.brian@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
established  a  public  docket  for  this  ICR 
under  Docket  ID  number  OAR-2003- 
0078.  which  is  available  for  public 
viewing  at  the  Air  and  Radiation  Docket 
in  the  EPA  Docket  Center  (EPA/DC), 
EPA  West.  Room  B102,  1301 
Constitution  Ave..  NW..  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  koom  is  (202) 
566—1744,  and  the  telephone  number  for 
the  Air  and  Radiation  Docket  is  (202) 
566-1742.  An  electronic  version  of  the 
public  docket  is  available  through  EPA 
Dockets  (EDOCKET)  at  http:// 
H'ww,'. epa.gov/edocket.  Use  EDOCKET  to 
obtain  a  copy  of  the  draft  collection  of 
information,  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  documents  in  the  public 
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docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  docket  ID  number 
identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  within  60 
days  of  this  notice,  and  according  to  the 
following  detailed  instructions:  Submit 
your  comments  to  EPA  online  using 
EDOCKET  (our  preferred  method),  by  e- 
mail  to  a-and-r- 

docket@epamail.epa.gov.  or  by  mail  to: 
EPA  Docket  Center.  Environmental 
Protection  Agency,  Air  and  Radiation 
Docket  and  Information  Center.  MC 
6102T,  1200  Pennsylvania  Ave..  NW., 
Washington,  IX:  20460. 

EPA"s  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
ofHcial  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002).  or  go  to  www.epa.gov./ 
edocket. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  those  local 
agencies  and  municipalities  that  own 
landfills;  State  agencies;  manufacturers 
cmd  suppliers  of  equipment/knowledge 
to  capture  and  utilize  landfill  gas;  utility 
companies;  end  users  of  energy  from  the 
landfill. 

Title:  Reporting  Under  EPA's  Landfill 
Methane  Outreach  Program  (OMB 
Control  Number  2060-0446;  EPA  ICR 
Number  1849.02;  expiring  October  31, 
2003). 

Abstract:  The  Landfill  Methane 
Outreach  Program  (LMOP)  is  an  EPA- 
sponsored  voluntary  progreun  that 
encourages  landfill  owners, 
communities,  and  project  developers  to 
reduce  emissions  of  methane,  a  potent 
greenhouse  gas,  by  implementing 
landfill  gas  technologies  that  collect  and 
utilize  the  methane  as  a  soiut:e  of 
energy.  The  Landfill  Methane  Outreach 
Program  further  encourages  utilities  and 
other  energy  customers  to  support  and 


promote  the  use  of  landfill  methane  at 
their  facilities.  The  Landfill  Methane 
Outreach  Program  signs  voluntary 
Memoranda  of  Understanding  (MOU) 
with  these  organizations  to  enlist  their 
support  in  promoting  cost-effective 
landfill  gas  utilization.  The  information 
collection  includes  completion  and 
submission  of  the  MOU,  and  aimual 
online  completion  and  submission  of 
information  forms  that  include  basic 
information  on  the  organizations  that 
sign  the  MOU  and  landfill  methane 
projects  in  which  they  are  involved.  The 
information  collection  is  to  be  utilized 
to  maintain  up-to-date  data  and 
information  about  Lemdfill  Methane 
Outreach  Program  partners  and  landfill 
methane  projects  in  which  they  are 
involved.  In  addition,  the  information 
collection  will  assist  LMOP  to  evaluate 
the  reduction  of  methane  emissions 
from  landfills.  Responses  to  the 
information  collection  are  voluntary. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  (3)  three  year  collection  of 
information  is  estimated  to  equal  1,531 
hours  and  to  average  3.6  hours  per  year 
per  respondent.  The  estimated  number 
of  respondents  averaged  over  (3)  three 
years  is  422.  The  average  capital,  start- 
up, and  operation  and  maintenance  cost 
resulting  from  this  three  year  collection 
of  information  is  $212  per  respondent. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 


or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements:  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  May  29.  2003.  t 

Kathleen  Hogan. 
Director. 
|FR  Doc.  03-15362  Filed  6-17-03:  8:45  am] 

aiLUNG  COOE  6S60-9(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

* 

[FRL-7514-8] 

Technical  Peer  Review  Meeting  on  the 
Draft  Document  Entitled,  Exposure  and 
Human  Health  Evaluation  of  Airborne 
Pollution  from  the  World  Trade  Center 
Disaster 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  announcing 
a  technical  peer  review  meeting, 
organized  and  convened  by  Versar,  Inc., 
a  contractor  to  the  National  Center  for 
Environmental  Assessment  (NCEA) 
within  EPA's  Office  of  Research  and 
Development,  for  review  of  the  draft 
document  entitled.  Exposure  and 
Human  Health  Evaluation  of  Airborne 
Pollution  from  the  World  Trade  Center 
Disaster  (EPA/600/P-O2/002A).  The 
document  was  prepared  by  NCEA.  The 
draft  document  was  already  subjected  to 
public  review  and  comment.  NCEA  will 
consider  those  public  comments  and 
any  additional  comments  provided  by 
the  expert  peer-review  panel  in  revising 
the  document. 

DATES:  The  peer  review  meeting  will  be 
held  on  Monday,  July  14  and  Tuesday, 
July  15,  2003,  from  9  a.m.  to  5  p.m.. 
eastern  daylight  time  (EDT)  each  day. 
On  December  27,  2002.  the  draft  report 
was  announced  in  the  Federal  Register 
(67  FR  79079)  and  made  available  for  a 
60-day  public  comment  period  that 
ended  on  February  25,  2003.  The 
comment  period  was  subsequently 
extended  (Federal  Register  (68  FR 
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10723)  dated  March  6,  2003)  until  April 
7,  2003.  Copies  of  the  public  comments 
received  by  EPA  have  been  provided  to 
the  expert  peer  reviewers. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Sofitel  New  York  Hotel,  45  West 
44th  Street,  New  York,  NY  10036; 
-telephone  (212)  354-8844.  Versar,  Inc., 
an  EPA  contractor,  will  convene  and 
facilitate  the  meeting.  To  attend  the 
meeting  as  an  observer,  register  by  July 

10,  2003,  5  p.m.  EDT  by  visiting  http:/ 
/www.versar.com/epa/ 
wtcpeeiTeview.htm  or  contacting  Ms. 
Traci  Bludis.  Versar,  Inc.;  telephone: 
(703)  750-3000,  extension  449; 
facsimile:  (703)  642-6954;  e-mail: 
bluditra@versar.com.  There  will  be  a 
limited  time  for  oral  comments  from  the 
public  (registration  is  required).  U  you 
wish  to  make  a  statement  diu-ing  the 
observer  comment  period  of  the 
workshop,  please  check  the  appropriate 
box  when  you  register  at  the  Web  site. 
Space  is  limited,  and  registration  for 
attendance  and  oral  comments  will  be 
accepted  on  a  first-come,  first-served 
basis. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

workshop  information  and  logistics 
please  contact  Versar,  Inc.  The  draft 
document.  Exposure  and  Human  Health 
Evaluation  of  Airborne  Pollution  frora 
the  World  Trade  Center  Disaster,  is 
available  via  the  Internet  on  the  NCEA 
Web  site  at  http://www.epa.gov/ncea/ 
wtc.htm.  Copies  are  not  available  from 
Versar,  Inc.  For  information  regarding 
the  draft  document,  please  contact 
Linda  C.  Tuxen,  U.S.  Environmental 
Protection  Agency,  Office  of  Research 
and  Development,  National  Center  for 
Environmental  Assessment  (8601-D), 
Washington,  DC  20460;  telephone:  (202) 
564-3332;  fax:  (202)  565-0090;  e-mail: 
tuxen .  lin  da@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 
Immediately  following  the  September 

11,  2001,  terrorist  attack  on  New  York 
City's  World  Trade  Center,  many  federal 
agencies,  including  the  EPA,  were 
called  upon  to  focus  their  technical  and 
scientific  expertise  on  the  national 
emergency  issues.  EPA,  other  federal 
agencies.  New  York  City,  and  New  York 
State  public  health  and  environmental 
authorities  focused  on  numerous  air 
monitoring  activities  to  better 
understand  the  ongoing  human  health 
impact  of  the  disaster.  Many  EPA  offices 
and  programs  quickly  became  involved 
with  these  activities,  providing 
scientific,  engineering,  public  health, 
and  management  expertise  to  help  cope 
with  the  aftereffects  of  the  collapse  of 
the  World  Trade  Center. 

As  part  of  these  activities,  a  human 
health  evaluation  of  exposure  to  air 


pollutants  resulting  from  the  World 
Trade  Center  disaster  was  initiated.  This 
draft  evaluation  is  the  subject  of  the 
technical  peer  review  meeting 
annoiuiced  today.  The  primary  purpose 
and  scope  of  the  draft  report  were  to 
evaluate  the  environmental  levels  of 
various  air  pollutants  to  which  the 
public  could  potentially  be  exposed  as 
a  result  of  the  collapse  of  the  towers. 
These  data  were  evaluated  in  terms  of 
available  health  benchmark 
concentrations  euid  typical  background 
concentrations  for  New  York  City  or 
other  urban  areas.  The  draft  evaluation 
concludes  that,  with  the  exception  of 
those  exposed  immediately  following 
the  collapse  and  perhaps  during  the 
next  few  days,  people  in  the 
siuTOimding  community  are  not  likely 
to  suffer  from  serious  long-  or  short-term 
health  effects.  While  the  primary  focus 
of  EPA's  draft  evaluation  is  on  outdoor 
levels  of  various  afr  pollutants  to  which 
the  public  could  potentially  be  exposed 
as  a  result  of  the  collapse  of  the  towers, 
some  information  on  indoor  and 
occupational  exposures  is  siunmarized 
in  EPA's  draft  report. 

Both  the  processes  of  public  review 
and  comment  and  expert  scientific  peer 
review  are  the  usual  steps  that  EPA 
takes  to  ensure  full  and  open 
participation  by  interested  parties. 
These  steps  help  EPA  identify  areas 
where  a  dbraft  dociunent  could  be 
improved  to  strengthen  both  clarity  and 
completeness  of  the  draft.  Comments 
from  the  public  and  from  the  expert 
peer  reviewers  during  this  meeting  will 
be  used  to  improve  the  draft  report 
before  it  is  finalized. 

Dated:  June  12.  2003. 
George  W.  Alapas, 

Deputy  Director,  National  Center  for 
Environmental  Assessment. 
[FR  Doc.  03-15364  Filed  6-17-03;  8:45  am) 
BILUNG  CODE  6S6&-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7514-4] 

Clean  Water  Act  Section  303(d):  Final 
Agency  Action  Adding  Waters  to  the 
Arkansas  2002  Section  303(d)  List 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  agency  action. 

SUMMARY:  This  notice  announces  EPA's 
final  agency  action  on  the  Arkansas 
2002  section  303(d)  list  pursuant  to 
Clean  Water  Act  section  303(d). 

On  June  9,  2003,  EPA  took  final  action 
on  its  March  10,  2003,  proposed 


decision  to  add  52  water  quality  limited 
segments  (WQLSs)  and  associated 
pollutants  to  Arkansas'  2002  303(d)  list. 

ADDRESSES:  Copies  of  the  documents 
which  explain  the  rationale  for  EPA's 
final  decision,  response  to  public 
comments,  and  a  list  of  the  50  WQLSs 
that  EPA  added  to  Arkansas'  2002 
section  303(d)  list  can  be  obtained  from 
EPA  Region  6's  Web  site  at 
www.epa.gov/earthlr6/6wq/artmdl.htm, 
or  by  writing  or  calling  Ms.  Ellen 
Caldwell,  Enviroimiental  Protection 
Specialist,  Water  Quality  Protection 
Division,  U.S.  Environmental  Protection 
Agency  Region  6,  1445  Ross  Ave., 
Dallas,' TX  75202-2733,  telephone  (214) 
665-7513,  facsimile  (214)  665-6490,  or 
e-mail:  caldwell.ellen@epa.gov. 
Documents  from  the  administrative 
record  for  these  decisions  also  are 
available  for  public  inspection  at  the 
above  address.  Please  contact  Ms. 
Caldwell  to  schedule  an  inspection. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Caldwell  at  (214)  665-7513. 

SUPPLEMENTARY  INFORMATION:  Section 
303(d)  of  the  Clean  Water  Act  (CWA) 
requires  that  each  state  identify-  those 
waters  for  which  existing  technology- 
based  pollution  controls  are  not 
stringent  enough  to  attain  or  maintain 
state  water  quality  standards.  For  those 
waters,  states  are  required  to  establish 
total  maximum  daily  loads  according  to 
a  priority  ranking. 

On  March  10,  2003,  EPA  approved 
Arkansas'  listing  of  76  WQLSs  and 
associated  priority  rankings.  EPA 
disapproved  Arkansas'  decision  not  to 
list  ^2  WQLSs  and  associated 
pollutants.  EPA  proposed  to  add  52  of 
these  additional  WQLSs  and  pollutants 
along  with  priority  rankings  for 
inclusion  on  the  2002  Section  303(d)  list 
and  initiated  public  notice  and 
comment  for  these  proposed  listings. 

On  June  9,  2003,  EPA  took  final 
agency  action  not  adding  two  of  the 
proposed  additional  WQLSs  and 
associated  pollutants  to  the  Arkansas 
2002  section  303(d)  list  and  adding  50 
WQLSs  to  the  Arkansas  2002  section 
303(d)  list. 

Dated:  June  9.  2003. 
Miguel  I.  Floras, 

Director.  Water  Quality  Protection  Division. 
Region  6. 

|FR  Doc.  03-15254  Filed  6-17-03:  8:45  am] 
BILUNG  CODE  6560-6O-f> 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7514-3] 

Public  Water  System  Supervision 
Program  Revision  for  the  State  of 
Louisiana 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  tentative  approval. 

SUMMARY:  Notice  is  hereby  given  that 
the  State  of  Louisiana  is  revising  its 
approved  Public  Water  System 
Supervision  Program.  Louisiana  has 
revised  its  administrative  penalty 
authority,  revised  its  definition  for 
public  water  system,  and  adopted  a 
consumer  confidence  report  rule  for  all 
community  water  systems.  EPA  has 
determined  thai  these  revisions  are  no 
less  stringent  than  the  corresponding 
federal  regulations.  Therefore,  EPA 
intends  to  approve  these  program 
revisions.  All  interested  parties  may 
request  a  public  hearing.  A  request  for 
a  public  hearing  must  be  submitted  by 
July  18.  2003,  to  the  Regional 
Administrator  at  the  EPA  Region  6 
address  shown  below.  Frivolous  or 
insubstantial  requests  for  a  hearing  may 
be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  for  a  public  hearing  is  made  by 
July  18,  2003,  a  public  hearing  will  be 
held.  If  no  timely  and  appropriate 
request  for  a  hearing  is  received  and  the 
Regional  Administrator  does  not  elect  to 
hold  a  hearing  on  his  own  motion,  this 
determination  shall  become  final  and 
effective  on  July  18,  2003.  Any  request 
for  a  public  hearing  shall  include  the 
following  information:  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing;  a  brief  statement  of 
the  requesting  person's  interest  in  the 
Regional  Administrator's  determination 
and  a  brief  statement  of  the  information 
that  the  requesting  person  intends  to 
submit  at  such  hearing:  and  the 
signature  of  the  individual  making  the 
request,  or,  if  the  request  is  made  on 
behalf  of  an  organization  or  other  entity, 
the  signature  of  a  responsible  official  of 
the  organization  or  other  entity. 

ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
at  the  following  offices:  Louisiana 
Department  of  Health  and  Hospitals. 
Engineering  Services.  Safe  Drinking 
Water  Program.  6867  Bluebonnet  Drive. 
Baton  Rouge.  LA  70810  and  the  United 
States  Environmental  Protection 
Agency.  Region  6,  Drinking  Water 


Section  (6WQ-SD),  1445  Ross  Avenue, 
Suite  1200,  Dallas,  Texas  75202. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Reazin.  EPA  Region  6,  Drinking 
Water  Section  at  the  Dallas  address 
given  above  or  at  telephone  (214)  665- 
7501,  or  reazin.david@epa.gov. 

Authority:  (Sec.  1413  of  the  Safe  Drinking 
Water  Act,  as  amended  (1996),  and  40  CFR 
part  142  of  the  National  Primary  Drinking 
Water  Regulations). 

Dated:  June  9.  200.3.  ^ 

Richard  E.  Greene. 
Regional  Administrator.  Region  6. 
IFR  Doc.  0.3-1  .=52.55  Filed  6-17-03:  8:45  ami 
8II.UNG  CODE  Sa60-$0-F 


EXPORT-IMPORT  BANK 

Economic  Impact  Policy 

This  notice  is  to  inform  the  public 
that  the  Export-Import  Bank  has 
received  an  application  to  guarantee  up 
to  $198  million  of  equipment  and  other 
goods  and  services  on  the  behalf  of  U.S. 
exporters  to  a  buyer  in  Egypt.  The  U.S. 
exports  will  enable  the  Egyptian 
company  to  produce  anhydrous 
ammonia  from  natural  gas.  The  Egyptian 
company  will  have  a  production 
capacity  of  1,850  metric  tons  of 
ammonia  per  day.  It  is  envisioned  this 
new  production  will  be  consumed 
primarily  in  Jordan  and  India.  Interested 
parties  may  submit  comments  on  this 
transaction  by  e-mail  to 
economic.impact@exim.gov  or  by  mail 
to  811  Vermont  Avenue,  NW.,  Room 
1238,  Washington,  DC  20571,  within  14 
days  of  the  date  this  notice  appears  in 
the  Federal  Register. 

Helene  S.  Walsh, 

Director.  Policy  Oversight  and  Review. 

IFR  Doc.  03-15345  Filed  6-17-03:  8:45  am) 
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EXPORT-IMPORT  BANK 

Economic  Impact  Policy 

This  notice  is  to  inform  the  public 
that  the  Export-Import  Bank  has 
received  an  application  to  guarantee  up 
to  $25  million  of  equipment  and  other 
goods  and  services  on  the  behalf  of  U.S. 
exporters  to  a  buyer  in  Mexico.  The  U.S. 
exports  will  enable  the  Mexican 
company  to  produce  non-automotive 
flat  glass.  The  Mexican  company  will 
produce  146.000  metric  tons  of  glass 
with  a  thickness  between  2.4  and  8.0 
mm.  It  is  envisioned  this  new 
production  will  be  consumed  in  Mexico 
and  the  United  States.  Interested  parties 
may  submit  comments  on  this 


transaction  by  e-mail  to 
economic.impact@exim.gov  or  by  mail 
to  811  Vermont  Avenue.  NW..  Room 
1238,  Washington,  DC  20571.  within  14 
days  of  the  date  this  notice  appears  in 
the  Federal  Register. 

Helene  S.  Walsh, 

Director.  Policy  Oversight  and  Review. 

JFR  Doc.  03-15346  Filed  6-17-03;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

(CO  Docket  No.  96-45;  DA  03-1881] 

Wireline  Competition  Bureau  Seeks 
Comment  on  ALLTEL 
Communications,  Inc.  Petition  for 
Designation  as  an  Eligible 
Telecommunications  Carrier  In  the 
State  of  Virginia 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice;  solicitation  of 

comments. 

SUMMARY:  In  this  document,  the 
Wireline  Competition  Bureau  sought 
comment  on  the  ALLTEL  Petition. 
ALLTEL  Communications,  Inc. 
(ALLTEL)  is  seeking  designation  as  an 
eligible  telecommunications  carrier 
(ETC)  to  receive  federal  universal 
service  support  for  service  offered 
throughout  its  licensed  service  area  in 
the  state  of  Virginia,  including  rural  and 
non-rural  areas. 

DATES:  Comments  are  due  on  or  before 
June  30,  2003.  Reply  comments  are  due 
on  or  before  July  7.  2003. 
ADDRESSES:  Federal  Communications 
Commission.  445  Twelfth  Street,  SW., 
Washington,  DC  20554.  See 
SUPPLEMENTARY  INFORMATION  for  further 
filing  instructions. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shannon  Lipp,  Attorney,  Wireline 
Competition  Bureau, 
Telecommunications  Access  Policy 
Division.  (202)  418-7400.  TTY  (202) 
418-0494. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Public 
Notice.  CC  Docket  No.  96-45.  released 
June  3.  2003.  On  April  14.  2003. 
ALLTEL  Communications,  Inc. 
(ALLTEL),  a  commercial  mobile  radio 
service  (CMRS)  carrier,  filed  with  the 
Commission  a  petition  under  section 
214(e)(6)  seeking  designation  as  an 
eligible  telecommunications  carrier 
(ETC)  to  receive  federal  universal 
service  support  for  service  offered 
throughout  its  licensed  service  area  in 
the  state  of  Virginia,  including  rural  and 
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non-rural  areas.  On  May  21,  2003, 
ALLTEL  filed  an  amendment  to  its 
petition  with  regard  to  its  proposed 
service  areas.  Specifically,  ALLTEL 
contends  that:  die  Virginia  State 
Corporation  Commission  (Virginia 
Commission)  has  provided  an 
affirmative  statement  that  it  does  not 
regulate  CMRS  carriers;  ALLTEL 
satisfies  all  the  statutory  and  regulatory 
prerequisites  for  ETC  designation;  and 
designating  ALLTEL  as  an  ETC  will 
serve  the  public  interest. 

Pursuant  to  §  54.207(c)  of  the 
Commission's  rules,  ALLTEL  also 
requests  that  the  Commission  designate 
ALLTEL  as  an  ETC  in  service  areas 
defined  along  boundaries  that  differ 
from  incumbent  rural  local  exchange 
company  (LEC)  study  area  boundaries. 
ALLTEL  requests  that  these  service 
areas  be  redefined  on  a  wire  center  by 
wire  center  basis  such  that  each  wire 
center  is  a  separate  service  area. 
ALLTEL  intends  to  serve  each  proposed 
wire  center  in  its  entirety.  The  service 
area  requested  by  ALLTEL  for  ETC 
designation  partially  covers  !he  study  . 
areas  of  Central  Telephone  Company — 
Virginia  and  United  Inter-Mountain 
Telephone.  ALLTEL  maintains  that  the 
proposed  redefinition  of  service  areas 
for  ETC  purposes  is  consistent  with  the 
factors  to  be  considered  when 
redefining  a  rural  telephone  company 
service  area,  as  enumerated  by  the 
Federal-State  Joint  Board  on  Universal 
Service  (Joint  Board). 

The  petitioner  must  provide  copies  of 
its  petition  to  the  Virginia  Commission. 
The  Commission  will  also  send  a  copy 
of  this  Public  Notice  to  the  Virginia 
Commission  by  overnight  express  mail 
to  ensure  that  the  Virginia  Commission 
is  notified  of  the  notice  and  comment 
period. 

Pursuant  to  §§1.415  and  1.419  of  the 
Commission's  rules,  interested  parties 
may  file  comments  as  follows: 
comments  are  due  on  or  before  June  30, 
2003,  and  reply  comments  are  due  on  or 
before  July  7.  2003.  Comments  may  be 
filed  using  the  Commission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  See  Electronic  Filing 
of  Documents  in  Rulemaking 
Proceedings.  63  FR  24121,  May  1.  1998. 
Comments  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen. 


commenters  should  include  their  full 
name,  U.S.  Postal  Service  mailing 
address,  and  the  applicable  docket  or 
rulemaking  number.  Parties  may  also 
submit  an  electronic  comment  by 
Internet  e-mail.  To  get  filing  instructions 
for  e-mail  comments,  commenters 
should  send  an  e-mail  to  ecfs@fcc.gov, 
and  should  include  the  following  words 
in  the  body  of  the  message,  "get  form 
<your  e-mail  address>."  A  sample  form 
and  directions  will  be  sent  in  reply. 

Parties  who  choose  to  file  by  paper 
must  file  an  original  and  four  copies  of 
each  filing.  If  more  than  one  docket  or 
rulemaking  number  appears  in  the 
caption  of  this  proceeding,  commenters 
must  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 
number.  Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  The  Commission's  contractor, 
Vistronix,  Inc.,  will  receive  hand- 
delivered  or  messenger-delivered  paper 
filings  for  the  Commission's  Secretary  at 
236  Massachusetts  Avenue,  NE.,  Suite 
110,  Washington,  DC  20002.  The  filing 
hours  at  this  location  are  8  a.m.  to  7 
p.m.  All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 
Any  envelopes  must  be  disposed  of 
before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive.  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street, 
SW.,  Washington,  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary,  Marlene  H.  Dortch,  Office  of 
the  Secretary,  Federal  Communications 
Commission. 

Parties  also  must  send  three  paper 
copies  of  their  filing  to  Sheryl  Todd. 
Telecommunications  Access  Policy 
Division,  Wireline  Competition  Bureau, 
Federal  Communications  Commission, 
445  12th  Street  SW.,  Room  5-B540, 
Washington,  DC  20554.  In  addition, 
commenters  must  send  diskette  copies 
to  the  Commission's  copy  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street.  SW..  Room  CY-B402, 
Washington,  DC  20054. 

Pursuant  to  §  1.1206  of  the 
Commission's  rules,  47  CFR  1.1206.  this 
proceeding  will  be  conducted  as  a 
permit-but-disclose  proceeding  in 
which  ex  parte  communications  are 
permitted  subject  to  disclosure. 


Federal  Communications  Commission. 

Paul  Garaett, 

Acting  Assistant  Division  Chief.  Wireline 

Competition  Bureau.  Telecommunications 

Access  Policy  Division. 

IFR  Doc.  03-15303  Filed  6-17-03:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  96-45;  DA  03-1882] 

Wireline  Competition  Bureau  Seeks 
Comment  on  ALLTEL 
Communications,  Inc.  Petition  for 
Designation  as  an  Eligible 
Telecommunications  Carrier  in  the 
State  of  Alabama 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice;  solicitation  of 

comments. 


summary:  In  this  document,  the 
Wireline  Competition  Bureau  sought 
comment  on  the  ALLTEL  Petition. 
ALLTEL  Communications,  Inc. 
(ALLTEL)  is  seeking  designation  as  an 
eligible  telecommunications  carrier 
(ETC)  to  receive  federal  universal 
service  support  for  service  offered 
throughout  its  licensed  service  area  in 
the  state  of  Alabama,  including  rural 
and  non-rural  areas. 
DATES:  Comments  are  due  on  or  before 
June  30,  2003.  Reply  comments  are  due 
on  or  before  July  7,  2003. 
addresses:  Federal  Communications 
Commission,  445  Twelfth  Street,  SW.. 
Washington,  DC  20554.  See 
SUPPLEMENTARY  INFORMATION  for  hirther 
filing  instructions. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shannon  Lipp,  Attorney.  Wireline 
Competition  Bureau, 
Telecommunications  Access  Poticy 
Division,  (202)  418-7400.  TTY  (202) 
418-0494. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summarv'  of  the  Commission's  Public 
Notice.  CC  Docket  No.  96-45,  released 
June  3.  2003.  On  April  14.  2003. 
ALLTEL  Communications,  Inc. 
(ALLTEL),  a  commercial  mobile  radio 
service  (CMRS)  carrier,  filed  with  the 
Commission  a  petition  under  section     " 
214(e)(6)  seeking  designation  as  an 
eligible  telecommunications  carrier 
(ETC)  to  receive  federal  universal 
service  support  for  service  offered 
throughout  its  licensed  ser\'ice  area  in 
the  state  of  Alabama,  including  rural 
and  non-rural  areas.  On  May  21.  2003, 
ALLTEL  filed  an  amendment  to  its 
petition  with  regard  to  its  proposed 
service  areas.  Specifically.  ALLTEL 
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contends  that:  the  Alabama  Public 
Service  Conunission  (Alabama 
Commission)  has  provided  an 
affirmative  statement  that  it  does  not 
regulate  CMRS  carriers;  ALLTEL 
satisfies  all  the  statutory  and  regulatory 
prerequisites  for  ETC  designation;  emd 
designating  ALLTEL  as  an  ETC  will 
serve  the  public  interest. 

Pursuant  to  §  54.207(c)  of  the 
Commission's  rules,  ALLTEL  also 
requests  that  the  Commission  designate 
ALLTEL  as  an  ETC  in  service  areas 
defined  along  boundaries  that  differ 
from  incumbent  rural  local  exchange 
company  (LEG)  study  area  boundaries. 
ALLTEL  requests  that  these  service 
areas  be  redefined  on  a  wire  center  by 
wire  center  basis  such  that  each  wire 
center  is  a  separate  service  area. 
ALLTEL  intends  to  serve  each  proposed 
wire  center  in  its  entirety.  The  service 
areas  requested  by  ALLTEL  for  ETC 
designation  partially  cover  the  study 
areas  of  ALLTEL  Alabama.  Inc.  (a 
wireline  affiliate  of  ALLTEL  by  virtue  of 
common  ownership  by  ALLTEL 
Corporation),  Butler  Telephone  Co.  Inc., 
Castleberry  Telephone  Co.  Inc.,  Frontier 
Communications  of  Alabama,  Frontier 
Communications  of  The  South,  Graceba 
Total  Communications,  GTC  Inc. — AL, 
Gulf  Telephone  Co.,  Hayneville 
Telephone  Co.  Inc.,  Millry  Telephqne 
Company,  Mon-Cre  Telephone 
Cooperative,  Pine  Belt  Telephone 
Company,  Union  Springs  Telephone  Co. 
Inc.  ALLTEL  maintains  that  the 
proposed  redefinition  of  service  areas 
for  ETC  purposes  is  consistent  with  the 
factors  to  be  considered  when 
redefining  a  rural  telephone  company 
service  area,  as  enumerated  by  the 
Federal-State  Joint  Board  on  Universal 
Service  (Joint  Board). 

The  petitioner  must  provide  copies  of 
its  petition  to  the  Alabama  Commission. 
The  Commission  will  also  send  a  copy 
of  this  Public  Notice  to  the  Alabama 
Commission  by  overnight  express  mail 
to  ensure  that  the  Alabama  Commission 
is  notified  of  the  notice  and  comment 
period. 

Pursuant  to  §§1.415  and  1.419  of  the 
Commission's  rules,  47  CFR  1.415, 
1.419,  interested  parties  may  file 
comments  as  follows:  comments  are  due 
on  or  before  June  30,  2003,  and  reply 
comments  are  due  on  or  before  July  7, 
2003.  Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings, 
63  FR  24121,  May  1,  1998. 

Comments  filed  through  the  ECFS  can 
be  sent  as  ah  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 


an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  U.S.  Postal  Service  mailing 
address,  and  the  applicable  docket  or 
rulemaking  number.  Parties  may  also 
submit  an  electronic  comment  by 
Internet  e-mail.  To  get  filing  instructions 
for  e-mail  comments,  commenters 
should  send  an  e-mail  to  ecfs@fcc.gov, 
and  should  include  the  following  words 
in  the  body  of  the  message,  "get  form 
<your  e-mail  address>."  A  sample  form 
and  directions  will  be  sent  in  reply. 

Parties  who  choose  to  file  by  paper 
must  file  an  original  and  four  copies  of 
each  filing.  If  more  than  one  docket  or 
rulemaking  number  appears  in  the 
caption  of  this  proceeding,  commenters 
must  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 
number.  Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or . 
overnight  U.S.  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  The  Commission's  contractor, 
Vistronix,  Inc.,  will  receive  hand- 
delivered  or  messenger-delivered  paper 
filings  for  the  Commission's  Secretary  at 
236  Massachusetts  Avenue,  NE.,  Suite 
110,  Washington,  DC  20002.  The  filing 
hours  at  this  location  are  8  a.m.  to  7 
p.m.  All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 
Any  envelopes  must  be  disposed  of 
before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail,  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street, 
SW..  Washington,  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary,  Marlene  H.  Dortch,  Office  of 
the  Secretary,  Federal  Conununication$ 
Commission. 

Parties  also  must  send  three  paper 
copies  of  their  filing  to  Sheryl  "Todd, 
Telecommunications  Access  Policy 
Division,  Wireline  Competition  Bureau, 
Federal  Communications  Commission, 
445  12th  Street  SW.,  Room  5-B540, 
Washington,  DC  20554.  In  addition, 
commenters  must  send  diskette  copies 
to  the  Commission's  copy  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20054. 


Pursuant  to  §  1 . 1 206  of  the 
Commission's  rules,  47  CFR  1.1206.  this 
proceeding  will  be  conducted  as  a 
permit-but-disclose  proceeding  in 
which  ex  parte  communications  are 
permitted  subject  to  disclosure. 
Federal  Communications  Commission. 

Paul  Garnett, 

Acting  Assistant  Division  Cliief,  Wireline 
Competition  Bureau,  Telecommunications 
Access  Policy  Division. 
[FR  Doc.  03-15304  Filed  6-17-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

agency:  Federal  Election  Commission. 

DATE  AND  TIME:  Monday,  June  23,  2003 

at  10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C.  437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  437g,  438(b),  and  title  26,  U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 

DATE  AND  TIME:  Thursday,  June  26,  2003 

at  10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 

DC  (ninth  fioor). 

STATUS:  This  meeting  will  be  open  to  the 

public.  I, 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Draft  Advisory  Opinion  2003-05— 
National  Association  of  Horaebuilders 
of  the  United  States  by  counsel,  Mark 
Braden. 

Routine  Administrative  Matters. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ron  Harris,  Press  Officerf  Telephone: 
(202)  694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

[FR  Doc.  03-15544  Filed  6-16-63:  2:16  pm] 

BILUNG  CODE  671S-01-M 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(8)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement{s)  under  the  Shipping  Act  of 
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1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC,  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 
submit  conunents  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Conunission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 
Agreement  No.:  011284-052. 
Title:  Ocean  Carrier  Equipment 
Management  Association. 

Parties:  APL  Co.  PTE  Ltd;  American 
President  Lines  Ltd;  A.P.  MoUer-Maersk 
Sealand;  CMA  CGM,  S.A.;  Compania 
Sud  Americana  de  Vapores,  S.A.; 
Evergreen  Marine  Corp.  (Taiwan)  Ltd.; 
Hanjin  Shipping  Co.,  Ltd.;  Hambiug- 
Siidamerikanische 

Dampfschifffahrtgesellschaft  KG;  Hapag- 
Lloyd  Container  Linie  GmbH;  Hyundai 
Merchant  Marine  Co.,  Ltd.;  Mitsui 
O.S.K.  Lines,  Ltd.;  Lykes  Lines  Limited, 
LLC;  TMM  Lines  Limited,  LLC; 
Contship  Container  Lines,  a  division  of 
CP  Ships  (UK)  Limited;  Australia-New 
Zealand  Direct  Line,  a  division  of  CP 
Ships  (UK)  Limited;  Orient  Overseas 
Container  Line  Limited;  P&O  Nedlloyd 
B.V.;  P&O  Nedlloyd  Limited;  Nippon 
Yusen  Kaisha  Line;  Yangming  Marine 
_  Transport  Corp.;  COSCO  Container 
Lines  Company  Limited;  and  Kawasaki 
Kisen  Kaisha,  Ltd. 

Synopsis:  The  amendment  adds 
Crowley  Maritime  Corporation  to  the 
membership  of  the  agreement. 
/4greenien  ^  A/o. ;  0 1 1 5 1 0-0 1 8 . 
Title:  West  African  Discussion 
Agreement. 

Parties:  A.P.  Moller-Maersk  Sealand, 
Atlantic  Bulk  Carriers,  HUAL  AS, 
Mediterranean  Shipping  Company,  P&O 
Nedlloyd  Limited,  Safmarine  Container 
Lines,  and  Zim  Israel  Navigation 
Company. 

Synopsis:  The  modification  removes 
Mediterranean  Shipping  Company  as  a 
party  to  the  agreement. 
Agreement  No.:  011733-008. 


Title:  Common  Ocean  Carrier  Platform 
Agreement  (INTTRA). 

Parties:  A.P.  Moller-Maersk  Sealand, 
P&O  Nedlloyd  Limited,  Hamburg- 
Siidamerikanische 
Dampfschifffahrtgesellschaft  KG, 
Mediterraneeui  Shipping  Company, 
CMA  CGM,  Hapag-Lloyd  Container 
Linie,  United  Arab  Shipping  Company, 
Alianca  Navegagao  e  Logistica  Ltda., 
Safmarine  Container  Lines,  Nippon 
Yusen  Kaisha,  and  CP  Ships  Limited  for 
its  ocean  common  carrier  subsidiaries. 

Synopsis:  The  modification  adds 
Tasman  Orient  Line  C.V.  as  a  non- 
shareholder  party  to  the  agreement. 
Agreement  No.:  01 1 770-002. 
rif/e;  NSCSA/Oldendorff  Slot 
Exchange  Agreement. 

Parties:  National  Shipping  Company 
of  Saudi  Arabia,  Oldendorff  Carriers 
(Indotrans)  Ltd.  - 

Synopsis:  The  proposed  modification 
reduces  the  scope  of  the  agreement  to 
the  westbound  trade  from  ports  in  India 
to  U.S.  East  and  Gulf  Coast  ports;  revises 
the  amount  of  space  to  be  chartered;  and 
revises  agreement  provisions  on 
termination,  notices,  and  fgrce  majeure. 
Agreement  No. :  01 1 799-002. 
Title:  Evergreen/Lloyd  Triestino/ 
Hatsu  Marine  Alliance — TSA  Bridging 
Agreement. 

Parties:  Evergreen  Marine  Corp. 
(Taiwan)  Ltd.;  Lloyd  Triestino  di 
NavegazionQ  S.p.A.;  Hatsu  Marine 
Limited;  AmericanPresident  Lines,  Ltd. 
and  APL  Co.  Pte  Ltd.  (operating  as  one 
carrier);  A.P.  Moller-Maersk  Sealand; 
CMA  CGM  S.A.;  COSCO  Container 
Lines  Ltd.;  Hanjin  Shipping  Co.,  Ltd.; 
Hapag-Lloyd  Container  Linie  GmbH; 
HyundaiMerchant  Marine  Co..  Ltd.; 
Kawasaki  Kisen  Kaisha,  Ltd.;  Mitsui 
O.S.K.  Lines,  Ltd.;  Nippon  Yusen 
Kaisha;  Orient  Overseas  Container  Line 
Limited;  P&O  Nedlloyd  B.V.;  P&O 
Nedlloyd  Limited;  Yangming  Marine 
Transport  Corp. 

Synopsis:  The  proposed  amendment 
would  extend  the  duration  of  the 
agreement  through  August  15,  2004. 


Agreement  No.  .011 802^03. 

Title:  Evergreen/Lloyd  Triestino/ 
Hatsu  Marine  Alliance — WTSA  Bridging 
Agreement. 

Parties:  Evergreen  Marine  Corp. 
(Taiwan)  Ltd.;  Lloyd  Triestino  di 
Navegazione  S.p.A.;  Hatsu  Marine 
Limited;  AmericanPresident  Lines,  Ltd. 
and  APL  Co.  Pte  Ltd.  (operating  as  one 
carrier);  China  Shipping  Container  Lines 
Co.,  Ltd.;  COSCO  Container  Lines  Ltd.; 
Hanjin  Shipping  Co..  Ltd.;  Hapag-Lloyd 
Container  Linie  GmbH;  Hyundai 
Merchant  Marine  Co.,  Ltd.;  Kawasaki 
Kisen  Kaisha,  Ltd.;  Mitsui  O.S.K.  Lines, 
Ltd.;  Nippon  Yusen  Kaisha;  Orient 
Overseas  Container  Line  Limited;  P&O 
Nedlloyd  B.V^.;  P&O  Nedlloyd  Limited; 
Yangming  Marine  Transport  Corp. 

Synopsis:  The  proposed  amendment 
would  extend  the  duration  of  agreement 
through  August  15,  2004. 

Dated:  June  13,  2003. 

By  Order  of  the  Federal  Maritime 
Commission. 

Bryant  L.  VanBrakle, 

Secretary. 

IFR  Doc.  03-15390  Filed  6-17-03:  8:45  am] 

BILUNG  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  intermediary 
License  Reissuances 

Notice  is  hereby  given  that  the 
following  Ocean  Transportation 
Intermediary'  licenses  have  been 
reissued  by  the  Federal  Maritime 
Commission  pursuant  to  section  19  of 
the  Shipping  Act  of  1984,  as  amended 
by  the  Ocean  Shipping  Reform  Act  of . 
1998  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries.  46  CFR 
part  515. 


License  No. 


4085F  .. 
1803NF 


13754N 
4273NF 
6098N  .. 
3443F  .. 
16228N 

18051N 


Name/address 


Date  reissued 


American  Logistics  &  Parchasing  Services,  Ltd.,  1610  Parkview  Avenue.  Seaford,  NY  11783 

Blue  Sky  Blue  Sea,  Inc.  dba  America  Export  Lines,  dba  Infemafional  Shipping  Company  12919  S 

Figueroa  Street,  Los  Angeles,  CA  90061. 

L.A.S.  Incorporated,  8  Hook  Road,  Bayonne,  NJ  07002  

Primar  International,  Inc.,  15402  Vantage  Parkway  East,  Suite  314,  Houston,  fx  77032 

Sunshine  Express  Line,  Inc.,  3250  N.W.  North  River  Drive,  Miami,  FL  33142  

Tradewinds  Shipping  Corp.,  420  Sackett  Point  Road,  Unit  4-B,  New  Haven,  CT  06473-3171 

Air  &  Sea  Pak  Co.  dba  Corrigan  Air  &  Sea  Cargo  Systems,  6170  Middlebelt  Road,  Romulus.  Ml 

48174. 

Dominicana  Air  &  Ocean -Freight  Corp.,  1332  NW  36th  Street,  Jamaica  NJ  33142 
3307F  American  Freight  International,  Inc.,  8169  NW  7th  Street,  Miami,  FL  33166  


'  April  20,  2003 
March  29,  2003. 

May  11,2003. 
May  7.  2003. 
May  1 1 .  2003. 
April  20,  2003 
April  28,  2003. 

May  22,  2003 
May  16,  2003. 
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Sandra  L.  Kusumoto, 

Director,  Bureau  of  Consumer  Complaints 

and  Licensing. 

[FR  Doc.  03-15388  Filed  6-17-03;  8:45  ami 

BILUNO  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
Ocean  Transportation  Intermediary 
licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  oi  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  date  shown  below; 

License  Number:  3683F. 

Name:  Martin  Strauss  Air  Freight 
Corp. 

Address:  P.O.  Box  300666.  JFK 
International  Airport,  Jamaica,  NY 
11434. 

Date  Revoked:  May  27,  2003. 

Reason:  Surrendered  license 
voluntarily. 

License  iVumber;  13475N. 

Name:  Triple  Alliance  Company,  Inc. 

/4ddress:  177-25  Rockaway  Blvd., 
Suite  204,  Jamaica,  NY  11434. 

Date  Revoked:  May  29,  2003. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  16483N. 

Name:  UniGlobal  Logistics,  Inc. 

Address:  39  Old  Ridgebur>'  Road, 
Danbury,CT  07817. 

Date  Revoked:  June  9,  2003. 

Reason:  Surrendered  license 
voluntarily. 
.  License  Number:  4378NF. 

Name:  World  2000  Services,  Inc. 

Address:  8233  NW.,  66th  Street, 
Miami,  FL  33166. 

Date  Revoked:  May  21,  2003. 

Reason:  Surrendered  license 
voluntarily. 

Sandra  L.  Kusumoto, 

Director.  Bureau  of  Consumer  Complaints, 

and  Licensing. 

|FR  Doc.  03-15389  Filed  6-17-03;  8:45  am] 

BILUNO  CODE  673(M>1-I> 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  Tded  with  the 
Federal  Maritime  Commission  an 
application  for  license  as  a  Non- Vessel 


Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  part  515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  DC  20573. 

Non- Vessel  Operating  Common  Carrier 
Ocean  Transportation  Intermediary 
Applicants 

Speedtrans  International,  Inc.,  Suite 
1001  Federal  Tower  Condominium, 
Dasmarinas  Street,  Binondo,  Manila, 
Officers:  Edith  P.  Vaporoso,  Exec. 
Vice  President  (Qualifying 
Individual),  Susano  D.  Gemora,  Jr., 
President. 

Pacific-Net  Logistics  ATL.  Inc.,  6020 
Dawson  Blvd.,  #F,  Norcross,  GA 
30093,  Officers;  David  Hume  Shafer, 
CEO  (Qualifying  Individual).  Michael 
Tsang,  CFO. 

Marenas  Shipping,  L.L.C..  8074  NW.,  66 
Street,  Miami,  FL  33166,  Officers; 
Freddy  J.  Zelaya,  Exec.  Manager 
(Qualifying  Individual),  Jorge  Arenas, 
President. 

Non- Vessel  Operating  Common  Carrier 
and  Ocean  Freight  Forwarder 
Transportation  Intermediary 
Applicants 

CAF  Worldwide  Inc.,  154-09  146th 
Avenue,  Jamaica,  NY  11434.  Officers: 
Joseph  F.  Barry.  Vice  President 
(Qualifying  Individual),  Joseph  F. 
Barry,  III,  President. 

M/S  Galaxy  Multimodal  Systems  Pvt. 
Ltd..  7,  kumtha  Street,  Ballard  Estate, 
Mumbai-400  038,  India,  Officer;  Capt. 
P.  P.  Singh,  Managing  Director 
(Qualifying  Individual). 

Dated:  June  13,  2003. 
Bryant  L.  VanBralcle, 
Secretary. 
IFR  Doc.  03-15387  Filed  6-17^3;  8:45  ami 

BILLING  CODE  6730-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Banit  or  Banl( 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 


set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  July  2, 
2003. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272; 

1 .  fames  Fowler  fustiss,  III,  Jena, 
Louisiana;  to  acquire  voting  shares  of 
JBI  Financial  Corporation,  Jena, 
Louisiana,  and  thereby  indirectly 
acquire  voting  shares  of  Bank  of  Jena. 
Jena,  Louisiana. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  12.  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
jFR  Doc.  03-15316  Filed  6-17-03;  8:45  am) 
BILUNG  CODE  6210-O1-8 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bani(  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies  ^ 

owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
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holding  companies  may  be  obtained 
ft-om  the  National  Information  Center 
website  at  wrww.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of^ 
Governors  not  later  than  July  12,  2003. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson.  Applications  Officer) 
230  South  LaSalle  Street.  Chicago. 
Illinois  60690-1414; 

1.  Kankakee  Bancorp,  Inc.,  Kankakee. 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  State  Bank  of 
Aviston,  Aviston,  Illinois. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  retain 
control  of  KFS  Bank,  F.S.B.,  Kankakee, 
Illinois,  and  thereby  engage  in  operating 
a  savings  association,  pursuant  to 
section  225.28(b)(4)  of  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (James  Hunter,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Platte  County  Bancshares,  Inc., 
Platte  City^  Missouri;  to  acquire  an 
additional  6.2  percent,  for  a  total  of  18.7 
percent,  of  the  voting  shares  of 
MidAmerican  Bancshares,  Inc., 
Harrisonville,  Missouri,  and  thereby 
indirectly  acquire  voting  shares  of  Allen 
Bank  and  Trust  Company,  Harrisonville, 
Missouri. 

2.  Peoples  Bancshares,  Inc..  Kansas 
City,  Missouri;  to  acquire  an  additional 
22.87  percent,  for  a  total  of  68.7  percent, 
of  the  voting  shares  of  MidAmerican 
Bancshares,  Inc.,  Harrisonville, 
Missouri,  and  thereby  indirectly  acquire 
voting  shares  of  Allen  Bank  and  Trust 
Company,  Harrisonville,  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System.  Iiine  12.  2003. 
Robert  deV.  Frierson. 

Deputy  Secretory  of  the  Board. 

|FR  Doc.  0.)-15317  Filid  B-17-03:  8:45  am) 

BILLING  CODE  6210-01-3 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanldng  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanldng 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Companv  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary'  or 


other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  b£mking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  willbe  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
"  bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
oiXhe  offices  of  the  Board  of  Governors 
not  later  than  July  2,  2003. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Richard  M.  Todd.  Vice 
President  and  Community  Affairs 
Officer)  90  Hennepin  Avenue, 
Minneapolis,  Minnesota  55480-0291: 

1.  Franklin  Bancorp,  Inc.,  DBA 
Sunrise  Community  Banks,  St.  Paul, 
Minnesota;  to  engage  de  ncn'o  in 
purchasing  participations  in  loans 
originated  by  its  subsidiary  banks, 
pursuant  to  section  225.28(b)(1)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  12.  2003. 
Robert  deV.  Frierson, 

Deputy  Secretan.  of  the  Board.  "  -■ :  - 

IFR  Doc.  0.3-15315  Filed  R-17-03:  8:45  am| 
BILLING  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Government  in  the  Sunshine  Meeting 
Notice 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  12  p.m.,  Monday.  June 
23.2003. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  NW.,' Washington,  DC  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  1.  Personnel 
actions  (appointments,  promotions, 
assignments,  reassignments.  and  salary 
actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  aimounced  meeting. 


FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  A.  Smith,  Assistant  to  the 
Board;  202-452-2955. 
SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  vou  may 
contact  the  Board's  Web  site  at  http:/'/ 
\\'H'w. federalreserve.gov  for  an  electronic 
announcement  that  not  only  lists 
applicatioqs,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  June  13.  2003. 
Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  03-15420  Filed  6-13-03:  4:17  pm] 

BILUNG  CODE  621 0-01 -P 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act  Meeting 

TIME  AND  DATE:  9  a.m.  (EDT),  June  20, 
2003. 

PLACE:  4th  Floor;  Conference  Room, 
1250  H  Street,  NW..  Washington,  DC. 
STATUS:  The  meeting  will  bexlosed  to 
the  public. 

tWATTERS  TO  BE  CONSIDERED:  Discussion 
of  litigation  matters. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  Trabucco,  Director,  Office  of 
External  Affairs.  (202)  942-1640. 

Dated:  June  16.  2003. 
Elizabeth  S.  WoodrufT, 
Secretary  to  the  Board.  Federal  Retirement 
Thrift  Investment  Board. 
If'R  Do( ,  0,-^-irj.n84  Filed  6-16-03:  4:00  pni| 

BILUNG  CODE  6760-01 -M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clavton  Act,  15 
U.S.C.  18a.  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976.  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
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and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 


premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 


Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transaction  Granted  Early  Termination 


ET  Date 

Trans  No. 

ET 

Req 

Status 

12-May-03 

20030530 

G 
G 

Q 

• 

20030589 

•G 
G 

G 

G 

G 

G 

G 

20030591 

G 
G 

G 

20030592 

G 
G 
G 

20030600 

G 
G 

, 

G 

G 

20030603 

G 
G 

G 

14-May-03 

20030483 

G 
G 

G 

20030485 

G 
G 

G 

19-May-03 

20030588 

G 
G 

G 

20030596 

G 
G 

G 

G 

G 

G 

G 

20030604 

• 

G 
G 

G 

20030607 

G 
G 

G 

G 

G 

G 

.  20030609 

G 
G 

G 

t 

2003061a 

G 
G 

G 

G 

G 

G 

G 

G 

G 

. 

20030611 

G 
G 

G 

20030617 

G 

Party  Natne 


Networks  Associates,  Inc. 

IntruVen  Networks  IrK. 

IntruVert  Networks  Inc. 

PRIMEDIA  IrK 

PRIMEDIANet  IrK 

Cover  CorKepts  Marketing  Services,  LLC 

PRIMEDIA  California  Digital  Inc. 

PRIMEDIA  Magazine  Finance.  Inc. 

PRIMEDIA  Magazines  Inc. 

PRIMEDIA  Specialrty  Group  Inc. 

CVC  European  Equity  Partners  III  LP. 

EON  AG 

Viterra  Energy  Services  AG. 

A.  Jerrold  Perenctiio. 

Family  Stations.  Inc. 

Family  Stations,  Inc. 

Laird  Norton  Company  LLC. 

DLC  HoWings,  Inc. 

Dixieline  Lumber  Company. 

Dixieline  Builders  Fund  Control,  Inc. 

Oxford  Industries,  Inc 

Viewpoint  Intemational,  IrK. 

Viewpoint  Intemational,  Inc. 

CRH  pIc 

S.E.  Jotinson  Companies  Inc 

S.E.  Johnson  Companies  Inc. 

Carlyle  Partners  III,  LP. 

TA  Acquisition  Holdings,  Inc. 

The  Aerostrudures  Corporation. 

Sumner  M  Redstone. 

AOL  Time  Warner  Inc. 

Comedy  Partners 

Automatic  Data  Processing,  Inc. 

Deutsche  Bank  AG 

Deutsche  Investment  Management  Americas  Inc. 

Scudder  Trust  Company. 

Scudder  Investments  Service  Company. 

Scudder  Distributors,  Inc. 

Deutsche  Realty  Holdings  (II),  LLC 

Teva  Pharmaceutical  Industries  Limited. 

GlaxoSmlthKline  pk: 

Glaxo  Group  Limited 

David  W  and  Freda  Banick. 

John  D.  Gaugtian 

Exber,  Inc. 

Union  Plaza  Hotel  and  Casino,  Inc. 

Union  Plaza  Operating  Company,  Inc. 

Gaughan  South  Corp. 

SmartMail,  LLC. 

Roy  R  Fertjer 

Drop  Ship  Express,  IrK. 

General  Motors  Corporatwn 

Lend  Lease  Corporation  Limited. 

CapMaric  Services,  LP. 

Lend  Lease  Asset  Managenient,  LP. 

Lend  Lease  Equities  S  A  de  C.V. 

Lend  Lease  Japan  Inc. 

Lend  Lease  Real  Estate  Investments,  IrK. 

Lend  Lease  (US)  Inc. 

Pearl  Mortgage,  Inc. 

Churchill  Equity  and  ESOP  Capital  Partners  II,  L.P. 

Code,  Hennessy  &  Simmons  III,  L.P. 

CBSA  Holdings,  LLC. 

Berkshire  Hathaway  Inc 
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Transaction  Granted  Early  Termination — Continued 


ET  Date 


21-May-03 


Trans  No. 


20030621 


ET 

Req 

Status 


G 
G 
G 
G 
G 


Party  Name 


Wal-Mart  Stores,  Inc. 
McLane  Company  Inc. 
Jupiter  Partners  II  LP. 
Gary  Damkoehler. 
JSA  Healthcare  Corporation.  ^ 


FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay,  Contact  Representative, 
or  Renee  Hallman,  Legal  Technician, 
Federal  Trade  Commission,  Premerger 
Notification  Office.  Bureau  of 
Competition,  Room  H-303,  Washington, 
DC  20580,  (202)  326-3100. 

By  Direction  of  the  Commission. 

Donald  S.  Clark. 

Secretary. 

(FR  Doc.  03-15365  Filed  6-17-03;  8:45  am] 

BILUNG  CODE  6750-01-M  "^ 


ETDate 


Trans  No. 


27-MAY-03 


20030602 


20030613 


20030615 


28-MAY-03 


20030622 


20030632 


20030639 


20030640 


20030627 


20030628 


G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S,C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
person  contemplating  certain  mergers  or 
acquisitions  to- give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 


7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


TRANSACTION  GRANTED  EARLY  TERMINATION 


ET 

Req 

Status 


Party  Name 


Biovail  Corporation 

Wyeth 

American  Cyanamid  Company 

Wyeth  Pharmaceuticals  Inc. 

Tekelec 

Santera  Systems  Inc. 

Santera  Systems  Inc. 

Delta  Electronics  (Thailand)  Public  Company  Limited 

Ascom  Holding  AG 

Ascom  India  Prive  Ltd. 

Ascom  Rompower,  Inc 

Ascom  Energy  Systems  GmbH 

Ascom  Energy  Systems  (Guangzhou)  Ltd. 

Ascom  UK  Limited 

Ascom  Energy  Systems  AG 

Ascom  Spain  SA 

scorn  Praha  spol.  s.r.o. 

Johnson  &  Johnson 

Helmut  D.  Link 

Link  Spine  Group,  Inc. 

Link  Holding  Company,  Inc. 

Swift  Transportation  Co.,  Inc. 

Wal-Mart  Stores,  Inc. 

Merit  Distribution  Services,  Inc. 

Bank  One  Corporation 

Quintiles  Transnational  Corp. 

Quintiles  Transnational  Corp. 

Barry  Diller 

LendingTree,  Inc. 

LendingTree,  Inc. 

Fenway  Partners  Capital  Fund  II,  LP. 

Lincolnshire  Equity  Fund  II,  LP. 

Riddel!  Sports  Group,  Inc. 

Cartyle  Partners  III,  LP. 

The  UIS  Industries,  Inc.  Voting  Trust. 

Pioneer,  Inc. 

Neapco  Inc. 

Wells  Manufacturing  Corporation. 
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Transaction  Granted  Early  Termination— Continued 


ET  Date 


29-MAY-03 


02-JUN-03 


Trans  No. 


20030631 


20030634 


20030637 


20030638 


20030643 


20030295 


20030626 


20030641 


20030642 


20030645 


ET 

Req 
Status 


04-JUN-03 


20030612 


20030649 


20030655 


20030657 


20030658 


20030659 


20030644 


20030654 


G 
G 

G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
'G 
G 
G 
G 
G 
G 
G 
G 

•% 

G 
G 


Party  Name 


Champion  Laboratories.  Inc. 

Mid-South  Mig.,  Inc 

Airtex  Products,  LLC. 

Automotive  Accessory  Co  Ltd. 

Talleres  Mecanicos  Montserrat,  S.A.^  de  C.V. 

Brummer  Mexicana  en  PuebIa,  S.A.  de  C.V. 

Brummer  Seal  de  Mexico,  S  A  de  C.V. 

Wells  Manufacturing  Canada  Limited. 

Airtex  Products  S.A. 

UIS  Industries,  Ltd. 

Petroliam  Nasional  Berhad . 

Neptune  Onent  Lines  Limited. 

American  Eagle  Tanlcers  Inc.  Limited.  ^ 

Hewitt  Holdings  LLC 

Michael  D  Blair  « 

Cybord  Worldwide,  Inc. 

SKM  Equity  Fund  III,  LP. 

MuTay's  Inc. 

Murray's  Inc. 

Green  Equity  Investors  III.  LP. 

Wemer  Holding  Co.  (PA),  Inc. 

Werner  Holding  Co  (PA),  Inc 

Odyssey  Investment  Partners  Fund.,  L.P. 

Scott  K  Lemay. 

United  Site  Services,  Inc. 

Southern  Union  Company 

CMS  Energy  Corporation 

Panhandle  Eastern  Pipeline  Company. 

McCormicK  &  Company,  Inc. 

Zatarain's  Brands,  Irx:. 

Zatarain's  Brands,  Inc.  ' 

Olympus  Growth  Fund  III.  LP. 

Mettis  Group  Limited. 

Mettis  (UK)  Limited 

Brockway  Moran  &  Partners  Fund  II,  LP. 

KKR-FS  Associates  II  LLC. 

WS  Acquisition  Corp. 

Health  Management  Associates,  Inc. 

Sisters  of  Providence.  Mother  Joseph  Providence. 

Providence  Health  System — Washington. 

Providence  Home  Care  and  Hospice. 

Providence  Toppenish  Hospital.  ^ 

John  Gabnel  Ryan  Association. 

Providence  Yakima  Medical  Center.  ' 

ProtMtas  Pharma,  S  A. 

Mitsubishi  Chemical  Corporation. 

Alpha  Therapeutic  Corporation 

Palomino  Fund  Ltd 

Conseco,  Inc. 

Conseco,  Inc. 

Comcast  Corporation. 

George  Lane 

Advanced  TeleMedia,  LLC 

Ripplewood  Partners  II.  LP. 

Lillian  Vernon  Corporation. 

Lillian  Vernon  Corporation. 

Citadel  Broadcasting  Corporation. 

Wicks  Communications  &  Media  Partners,  LP. 

Wilks  Broadcasting  LLC. 

Tellabs,  Inc 

Vivace  Networks,  IrK. 

Vivace  Networks,  Inc. 

Yoridown  Energy  Partners,  IV,  LP. 

Duke  Energy  Corporation. 

Duke  Energy  Fiekj  ServKes.  LP.  ' 

AIM  Pipeline,  LLC. 

Duke  Energy  Intrastate  Pipeline,  LLC 

Duke  Energy  Field  Sen/ices  Marketing,  LLC. 

Career  Education  Corporation. 

Whitman  Education  Group,  Inc. 


Transaction  Granted  Early  Termination— Continued 


ET  Date 


Trans  No. 


05-JUf^-03 


20030656 


20030614 


ET 

Req 

Status 


G 
G 
G 
G 
G 
G 
G 
G 
G 


Party  Name 


Whitman  Education  Group,  Inc. 

NautIc  Partners  V,  LP. 

Banv  L.  Downing. 

Corporate  Lodging  Consultants,  Inc. 

Crew  Transport  Services,  Inc. 

Crew  Transport  Specialists,  Inc. 

ScanSoft,  Inc. 

SpeechWorks  Intemational,  Inc. 

SpeechWorics  Intemational,  Inc. 


FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay,  Contact  Representative, 
or  Renee  Hallman,  Legal  Technician, 
Federal  Trade  Commission,  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  H-303,  Washington, 
DC  20580,  (202)  326-3100. 

By  Direction  of  the  Commission. 

Donald  S.  Clark,' 

Secretary. 

[FR  Doc.  03-15368  Filed  6-17-03;  8:45  am] 

BILUNG  CODE  675(M)1-M 


FEDERAL  TRADE  COMMISSION 

[File  No.  021  0006] 

Anesthesia  Service  Medical  Group, 
Inc.;  Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 


summary:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
Federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement— that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  June  30,  2003. 
ADDRESSES:  Comments  filed  in  paper" 
form  should  be  directed  to:  FTC/Office 
of  the  Secretary,  Room  15»-H,  600 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  Comments  filed 
in  electronic  form  should  be  directed  to: 
consentagreement@ftc.gov,  as 
prescribed  in  the  Supplementary 
Information  section. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
WiBgand  or  Kerry  O'Brien,  FTC  Western 
Regional  Office,  901  Market  St.,  Suite 
570,  San  Francisco,  CA  94103,  (415) 
848-5100. 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46(f),  and  Section  2.34  of  the 
Commission's  Rules  of  Practice,  16  CFR 
2.34,  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  sujaject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  thirty  (30) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  Page  (for 
May  30,  2003),  on  the  World  Wide  Web, 
at  "http://www.ftc.gov/os/2003/05/ 
index.htm."  A  paper  copy  can  be 
obtained  ft-om  the  FTC  Public  Reference 
Room,  Room  130-H,  600  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580, 
either  in  person  or  by  calling  (202)  326- 
2222. 

Public  comments  are  invited,  and  may 
be  filed  with  the  Commission  in  either 
paper  or  electronic  form.  Comments 
filed  in  paper  form  should  be  directed 
to:  FTC/Office  of  the  Secretary,  Room 
159-H,  600  Pennsylvania  Avenue,  NW.,  " 
Washington,  DC  20580.  If  a  comment 
contains  nonpublic  information,  it  must 
be  filed  in  paper  form,  and  the  first  page 
of  the  document  must  be  clearly  labeled 
"confidential."  Comments  that  do  not 
contain  any  nonpublic  information  may 
instead  be  filed  in  electronic  form  (in 
ASCII  format,  WordPerfect,  or  Microsoft 
Word)  as  part  of  or  as  an  attachment  to 
email  messages  directed  to  the  following 
email  box:  consentagreement@ftc.gov: 
Such  comments  will  be  considered  by 
the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9{b)(6)(ii)  of  the  Commission's 
Rules  of  Practice,  16  CFR  4.9(b)(6)(ii)). 


Analysis  of  Agreement  Containing 
Consent  Order  To  Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  accepted,  subject  to 
final  approval,  an  agreement  containing 
a  proposed  consent  order  with 
Anesthesia  Service  Medical  Group.  Inc. 
("ASMG"  or  "Respondent ").  The" 
agreement  settles  charges  that 
Respondent  violated  section  5  of  the 
Federal  Trade  Commission  Act.  15 
U.S.C.  45,  by  facilitating  and 
implementing  agreements  with 
Grossmont  Anesthesia  Services  Medical 
Group,  Inc.  ("GAS")  on  fees,  quantity  of 
anesthesia  services  provided,  and  other 
competitively  significant  terms.  The 
proposed  consent  order  has  been  placed 
on  the  public  record  for  30  days  to 
receive  comments  ft-om  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  public 
record.  After  30  days,  the  Commission 
will  review  the  agreement  and  the 
comments  received,  and  will  decide 
whether  it  should  withdraw  from  the 
agreement  or  make  the  proposed  order 
final. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  The  analysis  is  hot 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order,  or  to  modify  their  terms 
in  any  way.  Further,  the  proposed 
consent  order  has  been  entered  into  for 
settlement  purposes  only  and  does  not 
constitute  an  admission  by  any 
Respondent  that  said  Respondent 
violated  the  law  or  that  the  facts  alleged 
in  the  complaint  (other  than 
jurisdictional  facts)  are  true. 

The  Complaint  AUegations 

ASMG  and  GAS  are  competing 
anesthesiology  groups  that  provide 
anesthesia  services  for  a  fee  to  patients 
in  San  Diego  County,  California.  ASMG 
employs  approximately  180 
anesthesiologists.  GAS  is  composed  of 
approximately  10  anesthesiologists. 
ASMG  and  GAS  anesthesiologists  are 
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members  of  the  medical  staff  of 
Grossmont  Hospital  in  La  Mesa,  a 
municipality  in  central  San  Diego 
County,  California.  ASMG  and  GAS 
anesthesiologists  make  up 
approximately  75  percent  of  the 
anesthesiologists  with  active  medical 
staff  privileges  at  Grossmont  Hospital 
and  work  on  approximately  70  percent 
of  the  cases  that  require  anesthesia 
services  at  the  hospit^. 

Anesthesiologists  provide  anesthesia 
services  to  patients  primarily  at  general 
acute  care  hospitals  and  outpatient 
surgery  centers.  Those  services  include 
evaluating  a  patient  before  surgery, 
consulting  with  the  surgical  team, 
providing  pain  control  and  support-of- 
life  functions  during  surgery, 
supervising  care  after  surgery  in  the 
recovery  unit,  amd  medically 
discharging  the  patient  from  the 
recovery  unit.  In  addition  to  working  on 
scheduled  surgical  procedures, 
anesthesiologists  work  on  unscheduled 
obstetric  and  emergency  cases  at  general 
acute  care  hospitals.  An  anesthesiologist 
who  remains  available  to  work  on 
unscheduled  cases  is  said  to  be  "taking 
call." 

Anesthesiologists  in  San  Diego 
County  are  reimbursed  for  their  services 
from  several  sources.  Health  insurance 
companies  and  other  third-party  payors 
typically  reimburse  anesthesiologists  for 
services  rendered  to  their  subscribers 
during  scheduled  and  unscheduled 
medical  procedures  and  obstetrical 
cases  through  contracts  that  establish 
fees  and  other  competitively  significant 
terms.  In  addition,  some  hospitals  pay 
anesthesiologists  "stipends"  for  taking 
call  and/or  for  rendering  services  to 
uninsured  patients.  Some  hospitals  pay 
anesthesiologists  stipends  through 
contracts  that  establish  a  stipend 
amount  and  other  competitively 
significant  terms. 

Absent  agreements  among  competing 
anesthesiologists,  competing 
anesthesiologists  or  anesthesiology 
groups  decide  independently  whether  to 
seek  a  stipend  from  a  hospital  and  the 
amount  of  the  stipend.  They  also  decide 
independently  whether  they  will 
terminate  or  restrict  the  services  they 
provide  to  unscheduled  or  uninsured 
patients  if  the  hospital  refuses  to  pay 
them  a  stipend  or  if  they  are  dissatisfied 
with  the  stipend. 

From  as  early  as  February  2001 
through  March  2002.  ASMG  and  GAS 
discussed  between  themselves  a  joint 
strategy  to  secure  stipends  from 
Grossmont  Hospital  for  taking  obstetric 
call  and  for  rendering  services  to 
uninsured  emergency  room  patients. 
Eventually,  ASMG  and  GAS  agreed  on 
the  stipend  amount  both  group&  would 
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demand  from  the  hospital  for  taking 
obstetric  call.  ASMG  and  GAS  also 
discussed  reducing  thefr  hours  of 
availability  for  taking  call  to  increase 
their  negotiating  power  with  the 
hospital.  Furthermore,  they  agreed  to 
maintain  a  solid  front  against  the 
hospital  to  prevent  the  hospital  from  (1) 
negotiating  separately  with  each  group 
to  reduce  the  amount  of  the  stipend  or 
(2)  seeking  services  solely  from  one 
group  to  the  exclusion  of  the  other. 
ASMG  and  GAS  ceased  this  collusive 
activity  only  after  the  Commission 
contacted  them  about  this  conduct. 
While  the  Commission's  investigation 
prevented  any  anticompetitive  effects 
from  occurring,  this  conduct  is  a  naked 
restraint,  which  constitutes  an  unfair 
method  of  competition  in  violation  of 
section  5  of  the  FTC  Act. 

The  Proposed  Consent  Order 

The  proposed  consent  order  is 
designed  to  prevent  recurrence  of  the 
illegal  concerted  actions  alleged  in  the 
complaint  while  allowing  Respondent 
to  engage  in  legitimate  joint  conduct. 

Paragraph  H.A  prohibits  Respondent 
from  entering  into  or  facilitating 
agreements  between  or  among  medical 
practices:  (1)  To  negotiate,  to  fix,  or  to 
establish  any  fee,  stipend,  or  any  other 
term  of  reimbursement  for  the  provision 
of  anesthesia  services;  (2)  to  deal,  to 
refuse  to  deal,  or  to  threaten  to  refuse  to 
deal  with  any  payor  of  anesthesia 
services;  or  (3)  to  reduce,  or  to  threaten 
to  reduce,  the  quantity  of  anesthesia 
services  provided  to  any  purchaser  of 
anesthesia  services.  A  "medical 
practice"  is  defmed  as  a  bona  Hde. 
integrated  business  entity  in  which 
physicians  practice  medicine  together  as 
partners,  shareholders,  owners, 
members,  or  employees,  or  in  which 
only  one  physician  practices  medicine. 

Paragraph  II. B  prohibits  Respondent 
from  attempting  to  engage  in  any  action 
prohibited  by  Paragraph  II. A.  Paragraph 
II. C  prohibits  Respondent  from  . 
encouraging,  pressuring,  or  attempting 
to  induce  any  person  to  engage  in  any 
action  that  would  be  prohibited  by 
Paragraphs  II. A  and  II.B. 

Paragraph  II  contains  a  proviso  that 
allows  Respondent  to  engage  in  conduct 
that  is  reasonably  necessary  to  the 
formation  or  operation  of  a  "qualified 
risk-sharing  joint  arrangement"  or  a 
"qualified  clinically-integrated  joint 
arrangement."  To  be  a  "qualified  risk- 
sharing  joint  arrangement."  an 
arrangement  must  satisfy  two 
conditions.  First,  all  participating 
providers  must  share  substantial 
financial  risk  through  the  arrangement 
and  thereby  create  incentives  for  the 
participants  jointly  to  control  costs  and 


improve  quality  by  managing  the 
provision  of  services.  Second,  any 
agreement  concerning  reimbursement  or 
other  terms  or  conditions  of  dealing 
must  be  reasonably  necessary  to  obtain 
significant  efficiencies  through  the  joint 
arrangement.  To  be  a  "qualified 
clinically-integrated  joint  arrangement," 
an  arrangement  must  satisfy  two 
conditions.  First,  all  participants  must 
join  in  active  and  ongoing  programs  to 
evaluate  emd  modify  their  clinical 
practice  patterns,  creating  a  high  degree 
of  interdependence  and  cooperation 
among  providers  to  control  costs  and 
ensure  the  quality  of  services  provided. 
Second,  any  agreement  concerning 
reimbursement  or  other  terms  or 
conditions  of  dealing  must  be 
reasonably  necessary  to  obtain 
significant  efficiencies  through  the  joint 
arrangement.  Both  definitions  reflect  the 
analyses  contained  in  the  1996  FTC/DOJ 
Statements  of  Antitrust  Enforcement 
Policy  in  Heedth  Care. 

Paragraphs  III  through  V  of  the  ■ 
proposed  order  are  reporting  and 
compliance  provisions.  Paragraph  VI  is 
a  provision  "sunsetting"  the  order  after 
20  years.  1 

By  direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

|FR  Dor..  03-15366  Filed  &-17-03:  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

(File  No.  021  0006] 

Grossmont  Anesthesia  Services 
Medical  Group,  Inc.;  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
Federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  June  30.  2003. 
ADDRESSES:  Comments  filed  in  paper 
form  should  be  directed  to:  FTC/Office 
of  the  Secretary.  Room  159-H.  600     > 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20580.  Comments  filed 
in  electronic  form  should  be  directed  to: 


consentagreement@ftc.gov,  as 
prescribed  in  the  SUPPLEMENTARY 
INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Wiegand  or  Kerry  O'Brien,  FTC  Western 
Regional  Office,  901  Market  St.,  Suite 
570,  San  Francisco,  CA  94103,  (415) 
848-5100. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46(f),  and  Section  2.34  of  the 
Commission's  Rules  of  Practice.  16  CFR 
2.34,  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  thirty  (30) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  Page  (for 
May  30,  2003).  on  the  World  Wide  Web, 
at  "http://www.ftc.gov/os/2003/05/ 
index.htm."  A  paper  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room,  Room  130-H,  600  Pennsylvania 
Avenue,  NW.,  Washington,  D.C.  20580, 
either  in  person,  or  by  calling  (202)  326- 
2222. 

Public  coinments  are  invited,  and  may 
be  filed  with  the  Commission  in  either 
paper  or  electronic  form.  Comments 
filed  in  paper  form  should  be  directed 
to:  FTC/Office  of  the  Secretary.  Room 
159-H.  600  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  If  a  comment 
contains  nonpublic  information,  it  must 
be  filed  in  paper  form,  and  the  first  page 
of  the  document  must  be  clearly  labeled 
"confidential."  Comments  that  do  not 
contain  any  nonpublic  information  may 
instead  be  filed  in  electronic  form  (in 
ASCII  format,  WordPerfect,  or  Microsoft 
Word)  as  part  of  or  as  an  attachment  to 
email  messages  directed  to  the  following 
email  box:  consentagreement@ftc.gov. 
Such  comments  will  be  considered  by 
the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice,  16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Agreement  Containing 
Consent  Order  to  Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  accepted,  subject  to 
final  approval,  an  agreement  containing 
a  proposed  consent  order  with 
Grossmont  Anesthesia  Services  Medical 
Group,  Inc.  ("GAS"  or  "Respondent"). 
The  agreement  settles  charges  that 


Respondent  violated  section  5  of  the 
Federal  Trade  Commission  Act,  15 
U.S.C.  45,  by  facilitating  and 
implementing  agreements  with ' 
Anesthesia  Service  Medical  Group,  Inc. 
("ASMG")  on  fees,  quantity  of 
anesthesia  services  provided,  and  other 
competitively  significant  terms.  The 
proposed  consent  order  has  been  placed 
on  the  public  record  for  30  days"  to 
receive  comments  from  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  public 
record.  After  30  days,  the  Commission 
will  review  the  agreement  and  the 
comments  received,  and  will  decide 
whether  it  should  withdraw  from  the 
agreement  or  make  the  proposed  order 
final. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  The  analysis  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order,  or  to  modify  their  terms 
in  any  way.  Further,  the  proposed 
consent  order  has  been  entered  into  for 
settlement  purposes  only  and  does  not 
constitute  an  admission  by  any 
Respondent  that  said  Respondent 
violated  the  law  or  that  the  facts  alleged 
in  the  complaint  (other  than 
jurisdictional  facts)  are  true. 

The  Complaint  Allegations 

GAS  and  ASMG  are  competing 
anesthesiology  groups  that  provide 
anesthesia  services  for  a  fee  to  patients 
in  San  Diego  County,  California.  ASMG 
employs  approximately  180 
anesthesiologists.  GAS  is  composed  of 
approximately  10  anesthesiologists. 
GAS  and  ASMG  anesthesiologists  are 
members  of  the  medical  staff  of 
Grossmont  Hospital  in  La  Mesa,  a 
municipality  in  central  San  Diego 
County,  California.  GAS  and  ASMG 
anesthesiologists  make  up 
approximately  75  percent  of  the 
anesthesiologists  with  active  medical 
staff  privileges  at  Grossmont  Hospital 
and  work  on  approximately  70  percent 
of  the  cases  that  require  anesthesia 
services  at  the  hospital. 

Anesthesiologists  provide  anesthesia 
services  to  patients  primarily  at  general 
acute  care  hospitals  and  outpatient 
surgery  centers.  Those  services  include 
evaluating  a  patient  before  surgery, 
consulting  with  the  surgical  team, 
providing  pain  control  and  support-of- 
life  functions  during  surgery, 
supervising  care  after  surgery  in  the 
recovery  unit,  and  medically 
discharging  the  patient  from  the 
recovery  unit.  In  addition  to  working  on 
scheduled  surgical  procedures, 
anesthesiologists  work  on  unscheduled 
obstetric  and  emergency  cases  at  general 


acute  care  hospitals.  An  anesthesiologist 
who  remains  available  to  work  on 
unscheduled  cases  is  said  to  be  "taking 
call." 

Anesthesiologists  in  San  Diego 
County  are  reimbiu-sed  for  their  services 
front  several  sources.  Health  insurance 
companies  and  other  third-party  payors 
typically  reimburse  anesthesiologists  for 
services  rendered  to  their  subscribers 
during  scheduled  and  unscheduled 
medical  procedures  and  obstetrical 
cases  through  contracts  that  establish 
fees  and  other  competitively  significant 
terms.  In  addition,  some  hospitals  pay 
anesthesiologists  "stipends"  for  taking 
call  and/or  for  rendering  services  to 
uninsured  patients.  Some  hospitals  pay 
anesthesiologists  stipends  through 
contracts  that  establish  a  stipend 
amount  and  other  competitively 
significant  terms. 

Absent  agreements  among  competing 
anesthesiologists,  competing 
anesthesiologists  or  anesthesiology 
groups  decide  independently  whether  to 
seek  a  stipend  from  a  hospital  and  the 
amount  of  the  stipend.  They  also  decide 
independently  whether  they  will 
terminate  or  restrict  the  services  they 
provide  to  unscheduled  or  uninsured 
patients  if  the  hospital  refuses  to  pay 
them  a  stipend  or  if  they  are  dissatisfied 
with  the  stipend. 

From  as  early  as  Februar\'  2001 
through  March  2002 ,  GAS  and  ASMG 
discussed  between  themselves  a  joint 
strategy  to  secure  stipends  from 
Grossmont  Hospital  for  taking  obstetric 
call  and  for  rendering  services  to 
uninsured  emergency  room  patients. 
Eventually,  GAS  and  ASMG  agreed  on 
the  stipend  amount  both  groups  would 
demand  from  the  hospital  for  taking 
obstetric  call.  GAS  and  ASMG  also 
discussed  reducing  their  hours  of 
availability  for  taking  call  to  increase 
their  negotiating  power  with  the 
hospital.  Furthermore,  they  agreed  to 
maintain  a  solid  front  against  the      — 
hospital  to  prevent  the  hospital  from  (1) 
negotiating  separately  with  each  group 
to  reduce  the  amount  of  the  stipend  or, 
(2)  seeking  services  solely  from  one 
group  to  the  exclusion  of  the  other. 
ASMG  and  GAS  ceased  this  collusive 
activity  only  after  the  Commission 
contacted  them  about  this  conduct. 
While  the  Commission's  investigation 
prevented  any  anticompetitive  effects 
from  occurring,  this  conduct  is  a  naked 
restraint,  which  constitutes  an  unfair 
method  of  competition  in  violation  of 
section  5  of  the  FTC  Act. 

the  Proposed  Consent  Order 

The  proposed  consent  order  is 
designed  to  prevent  recurrence  of  the 
illegal  concerted  actions  alleged  in  the 
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complaint  while  allowing  Respondent 
to  engage  in  legitimate  joint  conduct. 

Paragraph  II. A  prohibits  Respondent 
from  entering  into  or  facilitating 
agreements  between  or  among  medical 
practices:  (1)  To  negotiate,  to  fix.  or  to 
establish  any  fee,  stipend,  or  any  other 
term  of  reimbursement  for  the  provision 
of  anesthesia  services;  (2)  to  deal,  to 
refuse  to  deal,  or  to  threaten  to  refuse  to 
deal  with  any  payor  of  anesthesia 
services:  or  (3)  to  reduce,  or  to  threaten 
to  reduce,  the  quantity  of  anesthesia 
services  provided  to  any  purchaser  of 
anesthesia  services.  A  "medical 
practice"  is  defined  as  a  bona  fide, 
integrated  business  entity  in  which 
physicians  practice  medicine  together  as 
partners,  shareholders,  owners, 
members,  or  employees,  or  in  which 
only  one  physician  practices  medicine. 

Paragraph  II. B  prohibits  Respondent 
from  attempting  to  engage  in  any  action 
prohibited  by  Paragraph  II.A.  Paragraph 
II.C  prohibits  Respondent  from 
encouraging,  pressuring,  or  attempting 
to  induce  any  person  to  engage  in  any 
action  that  would  be  prohibited  by 
Paragraphs  II.A  and  Il.B. 

Paragraph  II  contains  a  proviso  that 
allows  Respondent  to  engage  in  conduct 
that  is  reasonably  necessary  to  the 
formation  or  operation  of  a  "qualified 
risk-sharing  joint  arrangement"  or  a 
"qualified  clinically-integrated  joint 
arrangement."  To  be  a  "qualified  risk- 
sharing  joint  arrangement,"  aji 
arrangement  must  satisfy  two 
conditions.  First,  all  participating 
providers  must  share  substantial 
financial  risk  through  the  arrangement 
and  thereby  create  incentives  for  the 
participants  jointly  to  control  costs  and 
improve  quality  by  managing  the 
provision  of  services.  Second,  any 
agreement  concerning  reimbursement  or 
other  terms  or  conditions  of  dealing 
must  be  reasonably  necessary  to  obtain 
significant  efficiencies  through  the  joint 
arrangement.  To  be  a  "qualified 
clinically-integrated  joint  arrangement," 
an  arrangement  must  satisfy  two 
conditions.  First,  all  participants  must 
join  in  active  and  ongoing  programs  to 
evaluate  and  modify  their  clinical 
practice  patterns,  creating  a  high  degree 
of  interdependence  and  cooperation 
among  providers  to  control  costs  and 
ensure  the  quality  of  services  provided. 
Second,  any  agreement  concerning 
reimbursement  or  other  terms  or 
conditions  of  dealing  must  be 
reasonably  necessary  to  obtain 
significant  efficiencies  through  the  joint 
arrangement.  Both  definitions  reflect  the 
analyses  contained  in  the  1996  FTC/DOJ 
Statements  of  Antitrust  Enforcement 
Policy  in  Health  Care. 


Paragraphs  III  through  V  of  the 
proposed  order  are  reporting  and 
compliance  provisions.  Paragraph  VI  is 
a  provision  "sunsetting"  the  order  after 
20  years. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Sucmtary. 
|FR  Doc.  03-15367  Filed  &-17-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary,  Assistant 
Secretary  for  Planning  and  Evaluation; 
Notice  of  Funding  Availability  for 
Policy  and  Research  Grants  (State 
Innovation  Grants) 

agency:  The  Office  of  the  Assistant 

Secretary  for  Planning  and  Evaluation 

(ASPE),HHS. 

ACTION:  Notice  of  grant  competition. 

summary:  The  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation 
announces  its  intention  to  conduct  a 
grant  competition  for  ASPE  State 
Innovation  Demonstration  Grants.  This 
competition  is  limited  to-current 
recipients  of  FY  2002  ASPE  State 
Innovation  Planning  Grants.- 

The  Catalog  of  Federal  Domestic 
Assistance  Number:  The  CFDA  number 
is  93.239. 

Closing  Date:  The  closing  date  for 
submitting  applications  under  this 
announcement  is  August  18,  2003. 
Please  email  Brenda  Benesch  at 
Brenda.Benesch@hhs.govhy  July  8, 
2003  to  inform  the  government  of  your 
intent  to  submit  an  application.  Please 
include  the  proposed  title  of  the  project 
and  the  name  of  the  agency  submitting 
the  application.  Providing  notice  of 
intent  to  submit  is  not  a  requirement  for 
submitting  an  application.  However,  a 
notice  of  intent  to  submit  will  help  the 
federal  government  in  planning  for  the 
review  process. 

Mailing  Address:  Applications  should 
be  submitted  to  be  determined. 

You  will  receive  email  confirmation 
to  notify  you  that  your  application  was 
received  within  14  days  of  the  closing 
date.  If  you  do  not  receive  confirmation 
within  14  days  of  the  closing  date, 
please  contact  to  be  determined  at  the 
address  above. 

The  printed  Federal  Regi^er  notice  is 
the  only  official  program 
announcement. 

FOR  FURTHER  INFORMATION  CONTACT: 
Administrative  questions  should  be 
directed  to  be  determined  at  the  address 
or  phone  number  listed  aboVe. 


Administrative  questions  will  be 
accepted  and  responded  to  up  to  ten 
working  days  prior  to  closing  date  of 
receipt  of  applications.  Technical 
questions  should  be  directed  to  Brenda 
Benesch,  either  by  telephone  (202-260- 
0382),  fax  (202-690-6562),  e-mail 
{Brenda.Benesch@hhs.gov]  or  in  writing 
at  the  following  address.  Office  of  the 
Assistant  Secretary  for  Planning  and 
Evaluation,  Department  of  Health  and 
Human  Services,  200  Independence 
Avenue,  SW.,  Room  450G,  Hubert  H. 
Humphrey  Building,  Washington,  DC 
20201.  If  you  send  your  question(s)  in 
writing,  please  call  to  confirm  receipt. 
Technical  questions  will  be  accepted 
and  responded  to  up  to  ten  working 
days  prior  to  the  closing  date  of  receipt 
of  applications. 

Application  Materials:  Application 
materials  are  included  in  this  package 
and  are  also  available  from  the  ASPE 
Worid  Wide  Web  site:  http:// 
aspe.hhs.gov/funding.htm  or  by  calling 
to  be  determined. 
SUPPLEMENTARY  INFORMATION:  This 
program  announcement  consists  of  five 
parts:  Part  I:  Background — Legislative 
authority.  Background  information. 
Purpose,  Technical  assistance  and 
process  evaluation;  Part  II:  Project  and 
Applicant  Eligibility — Eligible 
applicants.  Available  funds.  Budget  and 
project  period,  and  Matching 
requirements;  Part  III:  The  Review 
Process — Intergovernmental  review. 
Initial  screening,  and  Competitive 
review  and  evaluation  criteria;  Part  IV: 
The  Application — Application 
development.  Application  submission. 
Disposition  of  applications,  and 
Components  of  a  complete  application; 
Part  V:  Questions  and  Answers. 

Part  I.  Background 

A.  Legislative  Authority 

This  announcement  is  authorized  by 
section  1110  of  the  Social  Security  Act 
(42  U.S.C.  1310)  and  section  310  of  the 
Public  Health  Service  Act  and  awards 
will  be  made  from  funds  appropriated 
under  the  Consolidated  Appropriations 
Resolution,  2003  (Pub.  L.  108-7). 

B.  Background  Information 

In  FY  2002  ASPE  awarded  state 
innovation  demonstration  grants  to  five 
states  and  planning  grants  tb  ten  states 
to  help  them  implement  or  develop 
innovative  approaches  for  providing 
health  and  human  services  more 
efficiently.  Planning  grants  were 
awarded  for  up  to  a  1 7-month  project 
period.  The  following  planning  grants 
were  awarded: 

•  Alaska  Department  of  Health  and 
Social  Sciences —  "Planning  for 
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Comprehensive  Early  Childhood  Mental 
Health  in  Alaska"; 

•  Arizona  Department  of  Health 
Services —  "Arizona  Diabetic  Patient 
Self-Management  Project"; 

•  Arkansas  Department  of  Human 
Services —  "Improving  Transitions  from 
the  Institutions  into  the  Community";     ' 

•  Delaware  Health  and  Social 
Services —  "Self-Directed  Supports  for 
Community  Living"; 

•  District  of  Coaxmbia  Department  of 
Health—  "DC  Youth  Violence 
Prevention  Initiative-"; 

•  Iowa  Department  of  Hiunan 
Services—  "Healthy  Marriage/ 
Responsible  Fatherhood"-; 

•  Kansas  Department  of  Social  and 
Rehabilitation  Services —  "Child 
Welfare  Wrap  Around  Service 
Delivery"; 

•  Maryland  Department  of  Aging — 
"Changing  Interagency  Service  Delivery 
Systems  to  Help  Older  Public  Housing 
Residents"; 

•  New  Hampshire  State  Department 
of  Health  and  Human  Services — 
"Granite  State  Data  Archive";  and 

•  South  Carolina  Department  of 
Social  Services —  "Keep  Them  Home: 
An  Adult  Protective  Service  Program." 

C.  Purpose  ' 

ASPE  has  determined  that  building  on 
the  efforts  already  underway  is  the  most 
efficient  use  of  the  Fiscal  Year  2003 
state  innovative  grant  funds.  Since  fiscal 
limitations  prevent  use  from  funding  all 
ten  planning  grantees  to  move  into  a 
second-year,  transitional  planning/ 
demonstration  phase^,  we  plan  to 
conduct  a  limited  competition  among 
the  planning  grantees  in  order  to  select 
2-3  that  will  receive  second-year 
resources.  ASPE's  goal  in  supporting 
this  phase  is  to  enable  some  states  to 
implement  their  innovative  ideas,  as 
well  as  to  improve  our  understanding  of 
the  process  of  successful  innovation. 
Planning  grantees  that  receive 
additional  funding  will  be  expected  to 
strengthen  their  activities  and  begin 
implementation.  We  anticipate  tkat 
lessons  learned  from  .the  planning  and 
implementation  process  will  assist 
program  directors  and  state  officials 
across  the  country'  in  planning  and 
implementing  innovative  projects.  .We 
plan  to  provide  additional  funding  to  2- 
3  grantees.  Each  applicant  may  request  * 
funds  in  the  range  of  S300,0od-S500,000 
per  year  for  a  maximum  of  three  years. 
Decision  on  subsequent  funding  will  be 
made  on  a  noncompetitive  basis  based 
on  the  availability  of  funds,  the 
adequate  progress  of  the  grantee,  and 
such  other  similar  criteria  as  the 
Department  determines.  Any  requested 
additional  funding  will  be  reviewed  to 


determine  that  the  continuation  of  the 
project  is  consistent  with  the  purposes 
of  the  announcement. 

D.  Technical  Assistance  and  Process 
Evaluation 

The  Lewin  Group  will  provide  a 
limited  amount  of  tailored  technical 
assistance  to  the  states.  The 
independent  process  evaluation  begun 
in  the  FY2002  phase  of  the  State 
Innovation  Grants  initiative  will  be 
expanded  to  document  the  progress  of 
the  FY2003  grantees.  The  process 
evaluation  will,  at  a  minimum,  address 
key  research  questions: 

1 .  What  are  the  issues  and  challenges 
associated  with  implementing  and 
operating  the  funded  projects? 

2.  What  are  the  expected  short  and 
long-term  implications  of  this 
intervention  for  clients,  as  well  as  for 
agencies  involved? 

3.  What  other  innovative  ideas/ 
projects  may  grow  out  of  each  funded 
project  and  the  program  as  a  whole? 

We  expect  that  the  work  undertake 
through  this  evaluation  will  result  in 
important  operational  lessons  and 
sound  information  about  implementing 
innovative  approaches.  ASPE  expects 
that  this  investment  will  benefit  low- 
income  clients  and  families,  state  and 
local  health  and  human  service 
administrators,  others  who  work  with 
low-income  people,  and  the  general 
public. 

Part  11.  Project  and  Applicant  Eligibility 

A.  Eligible  Applicants 

This  grant  competition  is  limited  to 
the  FY2002  State  Innovation  Grant 
recipients  (see  Part  I  B).   - 

B.  Available  Funds 

Approximately  Si  million  is  expected 
to  be  available  from  ASPE  funds 
appropriated  for  fiscal  year  2003.  We 
estimate  that  this  level  df  funding  will 
support  between  2-3  grants. 

C.  Budget  arid  Project  Period 

Awards  under  this  announcement 
will  be  made  for  12-month  budget 
periods.  States  may  propose  projects  up 
to  36  months  in  duration.  Subject  to  the 
availability  of  funds,  grantees  with 
projects  which  last  longer  then  12 
months  may  be  allowed  to  submit 
subsequent  applications  for  additional 
funding,  at  a  lower  funding  level,  for 
additional  budget  period(s).  Decisions 
on  subsequent  funding  will  be  made  on 
a  noncompetitive  basis  based  on  the 
availability  of  funds,  the  adequacy  of 
grantee  progress,  and  such  other  similar 
criteria  as  the  Department  may 
determine.  Any  requests  for  additional 
funding  also  will  be  reviewed  to  ensure 


that  the  continuation  of  the  project  is 
consistent  with  the  purpose  of  the 
announcement. 

After  a  grant  award  is  made,  any 
purchase  of  computer  hardware  or 
software  needs  to  be  requested  in 
writing  by  the  grantee  and  approved  in 
writing  by  the  ASPE  project  officer  and 
the  grants  officer.  Purchases  of 
computer  hardware  or  software  for 
routine  uses  will  not  be  considered.  See 
Part  IV,  Sectidn  II  for  more  information 
on  review  criteria  for  MIS/Data  System 
proposals. 

No  fund6  may  be  paid  as  profit  to 
grantees  or  subgrantees.  i.e.,  any  amount 
is  excess  of  allowable  direct  and 
indirect  costs  of  the  recipient  (45  CFR 
74.81).  Grant  moiiies  can  be  used  for 
client  services  to  the  extent  that  the  cost 
of  the  services  cannot  be  covered  under 
existing  programs. 

D.  Matching  Requirements 

Grantees  must  provide  at  least  1 0 
percent  of  the  total  approved  cost  of  the 
project.  The  total  approved  cost  of  the 
project  is  the  sum  of  the  Federal  share 
and  the  non-Federal  share.  The  non- 
Federal  share  may  be  met  by  cash  or  in- 
kind  contributions,  although  applicants 
are  encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  For  example,  a  state  with 
a  project  with  a  total  budget  (both  direct 
and  indirect  costs)  of  5500,000  mav 
request  up  to  S450.000  in  federal  funds. 
Matching  requirements  xannot  be  met 
with  funds  from  other  federally-funded 
programs. 

If  a  proposed  project  activity  has 
approved  funding  support  from  other 
funding  sources,  the  amount,  duration, 
purpose,  and  source  of  the  funds  should 
be  indicated  in  materials  submitted 
under  this  announcement.  If  completion 
of  the  proposed  project  activity  is 
contingent  upon  approval  of  funding 
from  other  sources,  the  relationship 
between  the  funds  being  sought 
elsewhere  and  from  ASPE  should  be 
discussed  in  the  budget  information 
sulimitted  as  a  part  of  the  abstract.  In 
both  cases,  the  contribution  that  ASPE 
funds  will  make  to  the  project  should  be 
clearly  presented. 

Part  III.  The  Review  Process 

A.  Intergovernmental  Review 

State  Single  Point  of  Contact  (E.O.  No.' 
12372)— DHHS  has  determined  that  this  ' 
program  is  not  subject  to  Executive 
Order  12372,  "Intergovernmental 
Review  of  Federal  Programs." 
Applicants  are  not  required  to  seek 
intergovernmental  review  of  their 
applications  w'ithin  the  constraints  of 
E.O.  12372. 
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B.  Initial  Screening 

Each  application  submitted  under  this 
program  announcement  will  undergo  a 
pre-review  to  determine  that  (1)  the 
application  was  received  by  the  closing 
date  and  submitted  in  accordance  with 
the  instructions  in  this  announcement: 

(2)  the  applicant  is  eligible  for  hinding; 

(3)  the  applicant  has  included 
assurances  that  they  and  other  relevant 
participating  organizations  wiH  be 
willing  to  field  test  strategies,  based  on 
their  initial  planning  phase,  and  will 
participate  in  a  process  evaluation  to 
document  the  steps  taken  from  planning 
to  implementation  [this  must  be 
indicated  on  the  page  with  the  project 
abstract— see  part  IV.  section  E.  8(a)); 
and  (4)  is  within  the  page  limit  (see  part 
IV,  section  A).  Note  that  applications 
exceeding  the  page  limit  will  not  be 
reviewed  further  and  will  be  ineligible 
for  funding. 

C.  Competitive  Review  and  Evaluation 
Criteria 

Applications  that  pass  the  initial 
ASPE  pre-review  screening  will  be 
evaluated  and  rated  by  an  independent 
review  panel  on  the  basis  of  specific 
evaluation  criteria.  The  evaluation 
criteria  are  designed  to  assess  the 
quality  of  the  proposed  project  and  to 
determine  the  likelihood  of  its  success. 
The  evaluation  criteria  are  closely 
related  and  are  considered  as  a  whole  in 
judging  the  overall  quality  of  an 
application.  Points  are  awarded  only  to 
applications  that  are  responsive  to  the 
evaluation  criteria  as  provided  in  this 
program  announcement. 

In  order  to  ensure  that  the  interests  of 
the  Federal  Government  are  met,  in 
making  the  final  selections,  ASPE  may 
consider  additional  factors,  in  addition 
to  the  review  criteria  identified  below. 
These  additional  factors  may  include 
such  things  as  the  applicants'  readiness 
to  transition  from  a  planning  to  an 
implementation  phase;  capacity  for 
continued  and  sustainable  innovation; 
the  potential  impact  of  the  innovation 
on  the  target  population:  the  potential 
for  building  upon  funding  activities:  the 
extent  of  partnerships  with  local 
entities:  and  the  overall  diversity  of 
program  activities  within  the  applicant 
pool. 

Proposed  projects  will  be  reviewed 
using  the  following  evaluation  criteria: 

(1)  Approach:  (40  points) 

The  application  will  be  judged  on  the 
extent  to  which  the  proposed 
approaches  to  project  activities  are 
adequate  and  appropriate  to  meet  the 
objectives  for  projects  in  this  program  as 
set  out  in  this  announcement.  As  a  part 


of  the  proposed  approach,  the 
application  should  identify  the  key, 
relevant  organizations  that  will  be 
involved  in  project  activity  and  describe 
operational  relationships  that  exist  or 
will  be  put  into  place  among  the  state, 
local  public,  private  and  non-profit 
agencies,  and  any  other  entities.  Plans 
for  cross-agency  collaboration  should  be 
clearly  explained. 

Applicants  should  include  a 
discussion  of  the  proposed  approach  for 
implementing  and  operating  the 
innovative  strategies  identifying  specific 
steps  to  be  undertaken.  The  approach 
should  include  a  discussion  of  the  time 
frame  and  action  steps  necessary  before 
the  implementation/demonstration 
phase  of  the  project  becomes 
operational  (e.g.,  staff  must  be  trained 
over  the  next  six  months;  partnerships 
with  local  agencies,  non-profits, 
employers,  etc.  must  be  established, 
etc.).  Applicants  should  provide  a 
detailed  description  of  the  steps 
necessary  to  transition  from  a  planning 
grant  to  a  larger  demonstration  grant. 
Applicants  should  also  describe  how 
the  transition  to  a  demonstration  grant 
will  affect  goals  and  objectives.  In 
particular,  applicants  should  address 
whether  or  not  goals  and  objectives 
identified  for  the  plarming  phase  will 
need  to  be  modified  for  the  transition  to 
a  demonstration  phase.  The  application 
will  be  judged  based  on  the  extent  to 
which  the  proposed  project 
demonstrates  a  firm  commitment  of 
State,  and/or  local,  and/or  private 
funding  and/or  in-kind  contributions 
dedicated  to  sustainability  of  the 
project,  on  the  extent  to  which  it  is 
innovative,  and  on  its  potential  for 
improving  outcomes  either  in  target 
populations  or  management  of  state 
programs. 

The  application  should  include  a  brief 
discussion  of  the  location  of  the 
proposed  project  to  be  implemented. 
Maps  or  other  graphic  aids  may  be 
attached.  Applications  should  include 
appropriate  information  about  the  size 
of  the  target  population  in  the  proposed 
site/area  and  other  data  or  information 
available  that  relate  to  the  project 
activity. 

It  may  be  necessary  for  agencies  to 
provide  data  to  Lewin  or  to  HHS.  The 
types  of  data  possibly  requested  under 
this  project  may  include  administrative 
data,  including  data  on  program 
attendance,  or  other  participation  data. 
Data  may  also  be  collected  from 
program  managers  and  staff  and  from 
individuals  participating  in  the 
demonstration  program  to  be 
implemented.  The  proposed  approach 
should  indicate  the  availabilty  of  such 
data,  the  source  of  the  data,  the  extent 


to  which  it  can  be  obtained  or  accessed 
by  the  applicant  organization,  the 
existence  of  data  exchange  agreements 
with  other  agencies  that  are  the  source 
of  needed  data,  and  the  willingness  of 
the  applicant  agency  to  obtain  data 
needed  for  the  evaluation.  Any 
limitations  regarding  data  availability  or 
access  should  be  discussed,  including 
any  fees  for  data. 

Any  application  for  a  project 
involving  the  use  of  personally- 
identifiable  information  about  patients 
or  clients  that  grantees  collect  should 
describe  how  the  project  intends  to 
address  the  privacy  and  confidentiality 
issues  presented  by  the  data  collection. 
The  description  should  not  include 
details  of  collection,  consent,  security 
and  the  like.  It  should  describe  the 
organizational  and  planning  approaches 
that  will  ensure  that  the  project 
addresses  these  issues  in  a  thoughtful 
way,  respectful  of  the  patients'  and 
clients'  privacy  and  dignity,  in  accord 
with  all  applicable  law,  and,  if 
appropriate,  taking  particular  account  of 
the  special  privacy  issues  created  by 
systems  that  integrate  or  link 
administrative  data  across  several 
programs  that  serve  the  same 
population. 

(2)  Objectives  and  Need  for  Assistance: 
(15  points) 

The  applications  should  describe  (1) 
issues  and  challenges  which  the 
applicant  has  considered  and  dealt  with 
to  date  in  designing  and/or 
implementing  strategies  for  system 
improvements,  including  an  assessment 
of  the  current  delivery  system  and  the 
most  urgent  needs  of  the  project's,  target 
population  or  system,  and  (2)  the 
proposed  strategy  for  the  transition  from 
a  planning  to  a  demonstration  phase 
and  ways  in  which  it  will  significantly 
enhance  innovative  services  for  the 
target  population.  (3)  A  description  of 
existing  resources  and  programs  for  the 
target  population,  barriers  in  the  current 
delivery  system,  and  gaps  in  service 
delivery  should  also  be  included.  The 
applicant  should  include  any 
supporting  data  or  available  information 
gained  during  the  planning  phase  that 
further  demonstrates  why  the 
innovation  is  needed,  and  how  the 
planning  phase  contributed  to  the 
development.of  innovative  ways  to 
serve  the  target  populations. 
Applications  will  be  judged  on  the 
relevance  of  the  discussion  to  the 
program  objectives  set  out  within  this 
announcement.  The  application  will 
also  be  judged  on  the  extent  to  which 
the  innovation  proposed  will  help  to 
address  the  target  population's  needs, 
build  the  knowledge  base,  and  have 


applicability  to  a  range  of  states  and 
localities. 

(3)  Results  or  Benefits  Expected:  (15 
points) 

The  application  should  describe  how 
the  proposed  implementation  phase  will 
address  the  identified  needs  and 
improve  the  delivery  of  services  or 
activities.  The  application  should 
identify  specific  outcome  measures 
(goals)  to  be  achieved  through 
implementation  of  the  innovation. 
Goals  should  be  tied  to  discrete, 
measurable  objectives.  Examples 
include:  increase  in  the  proportion  of 
participants  entering  jobs  at  higher  wage 
levels:  increased  partnerships  between, 
agencies  and  employers  to  support 
working  families;  increased  access  to 
health  and  human  services  benefits; 
increased  integration  of  programs  or 
services  targeting  clients  with  multiple 
barriers;  increased  innovation  related  to 
"consumer-directed"  approaches  to 
home  and  community-based  long-term 
care  services;  more  rapid  access  to 
program  and  client  date;  etc.  The 
application  will  be  judged  on  the  extent 
to  which  the  proposed  program  design 
or  policies  can  be  expected  to  achieve 
the  stated  project  goals.    . 

In  committing  to  participate  in  a 
process  evaluation,  applicants  should  be 
able  to  report  baseline  information, 
including  the  size  of  the  target 
•population  and  the  expected  number  of 
individuals  or  families'to  be  served  by 
the  project,  as  appropriate.  Interim  and 
final  program  reports  will  be  required. 

(4)  Staff  and  Position  Data  (10  Points) 


The  application  should  include  a 
listing  of  key  individuals  who  will 
oversee  and  work  on  the  project, 
specifically  identifying  the  key 
individuals  from  the  applicant  agency 
who  will  ser\'e  as  the  primary  contacts 
for  ASPE  and  contractor  staff,  indicating 
their  positions,  areas  of  responsibility 
and  authority,  and  the  proportion  of 
time  that  will  be  available  for  project 
activity. 

Applications  will  be  judged  on  the 
extent  to  which  individuals  with 
appropriate  authority,  positions,  and 
experience  will  work  on  the  project  and 
the  adequacy  of  time  allocated  for  key 
staff  to  the  project.  In  addition,  the 
application  will  be  judged  on  the  extent 
to  which  there  is  a  commitment  to  the 
project  evidenced  by  the  participation  of 
senior  state  and  local  officials  and 
managers  and  on  the  adequacy  of  the 
proposed  plans  for  obtaining  advice  and 
direction  regarding  project  work  and 
involvement  and  assistance  to  resolve 
issues  or  problems,  as  appropriate. 


C5)  Adequacy  of  Workplan  (10  points) 

Applicants  should  provide  details 
about  how  planning  projects  will  be 
implemented.  Applications  should 
delineate  tasks  for  completing  the  work, 
indicate  staff  assigiunents  for  each  task, 
and  provide  a  schedule  for  completing 
each  task.  Applicants  should  also 
describe  mechanisms  that  will  be  put  in 
place  to  maintain  quality  control  over 
the  project.  The  application  will  be 
judged  on  the  appropriateness  and 
timeliness  of  the  work  schedule  and 
tasks,  staff  assigimients,  and  quality 
assurance  plan. 

(6)  Budget  Appropriateness  (10  points) 

The  application  must  include  a 
narrative  description  and  justification 
for  proposed  budget  line  items  and 
demonstrate  that  the  project's  costs  are 
adequate,  reasonable  and  necessary  for 
the  activities  or  personnel  to  be 
supported.  The  budget  and  narrative 
should  have  a  clear  relationship  to  the 
approach.  The  application  will  be 
judged  on  the  extent  to  which  adequate 
staffing  and  other  resources  will  be 
provided  as  required  to  successfully 
carry  out  the  tasks  and  activities 
proposed.  (Applicants  should  refer  to 
the  budget  information  presented  in  the 
Standard  Forms  424  and  424A,  which 
can  be  found  at  http://aspe.hhs.gov/ 
j  unding.htm). ^ 

Part  IV.  The  Application 


A.  Application  Development 

In  order  to  be  considered  for  an  award 
under  this  program  announcement,  an 
application  must  be  submitted  on  the 
forms  supplied  and  in  the  manner 
prescribed  by  ASPE.  Application 
materials  including  forms  and 
instructions  are  attached  to  this 
announcement.  Additional  copies  are 
available  from  to  be  determined. 

Applicants  should  refer  to  the 
attached  application  kit  for  instructions 
regarding  which  forms,  certifications 
and  assurances  are  required  and  for 
instructions  on  completing  the  forms 
and  preparing  and  submitting  the 
application.  Each  application  package 
must  include  an  original  and  two  copies 
of  the  complete  application.  All  pages  of 
the  narrative  must  be  sequentially 
numbered  and  unbound. 

Applications  must  be  received  in  the 
following  format: 

•  12  point  font  size 

•  Single  line  spacing 

•  1  inch  top,  bottom,  left,  and  right 
margin; 

•  Applications  should  not  exceed  20 
pages.  Page  limits  apply  to  items 
Section  IV,  D,  8(b-e)  only;  page  limits 
do  not  include  standard  forms. 


certificates,  and  the  like.  Forms  are 
available  from  GRANTS  OFFICER  TO 
BE  DETERMINED  or  may  be  obtained 
electronically  from  the  ASPE  World 
Wide  Web  site:  http://aspe.hhs.gov/ 
funding.htm.  Applications  that  are  not 
received  rn  the  format  described  above 
and/or  exceed  the  page  limit,  will  not  be 
reviewed.  Applicants  are  requested  to 
be  concise.  Applicants  are  encouraged 
not  to  attach  or  includebound  reports 
or  other  documents. 

B.  Application  Submission 

1.  Mailed  applications  must  be 
postmarked  by  midnight  three  days 
prior  to  the  closing  date.  Otherwise, 
they  will  be  classified  as  late. 

2.  Deadline.  The  closing  date 
,   (deadline)  for  submission  of 

applications  is  August  18,  2003.  Please 
email  Brenda  Benesch  at 
Brenda.Benesch@hhs.gov  by  July  8, 
2003  to  inform  the  government  of  your 
intent  to  submit  an  application. 
Providing  notice  of  intent  to  submit  is 
not  a  requirement  for  submitting  an 
application.  However,  a  notice  of  intent 
to  submit  will  help  the  Federal 
government  in  the  planning  for  the 
review  process.  USPS  mailed 
applications  shall  be  considered  as 
meeting  the  announced  deadline  if  they 
are  either  received  on  or  before  the 
deadline  date  or  postmarked  by 
midnight  three  days  prior  to  the  closing 
date  and  received  by  ASPE  in  time  for 
the  independent  review  (within  2  weeks 
of  the  deadline):  to  be  determined. 

If  applicants  use  a  commercial  mail 
service,  they  must  ensure  that  a  legibly 
dated,  machine  produced  postmark  of  a 
commercial  mail  service  is  affixed  to  the 
envelope/package  containing  the 
application.  To  be  acceptable  as  proof  of 
timely  mailing,  a  postmark  from  a 
commercial  mail  service  must  include 
the  logo/emblem  of  the  commercial  mail 
service  company  and  must  reflect  the 
date  the  package  was  received  by  the 
commercial  mail  service  company  from 
the  applicant.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.  (Applicants  are 
cautioned  that  express/overnight  mail 
services  do  not  always  deliver  as 
agreed.) 

Applications  hand-carried  by 
applicants,  applicant  couriers,  or  by 
other  representatives  of  the  applicant 
shall  be  considered  as  meeting  the 
announced  deadline  if  they  are  received 
on  or  before  the  deadline  date,  between 
the  hours  of  8  a.m.  and  4:30  p.m.  EST,, 
at:  to  be  determined.  The  address  must 
appear  on  the  envelope/package 
containing  the  application  with  the  note 
"Attention:  to  be  determined" 
(Applicants  are  cautioned  that  express/ 


36564 


Federal  Register /Vol.  68.  No.  117 /Wednesday.  June  18.  2003 /Notices 


overnight  mail  services  do  not  always 
deliver  as  agreed). 

Applications  transmitted  by  fax  or 
through  other  electronic  means  will  not 
be  accepted  regardless  of  date  or  time  of 
submission  or  receipt. 

3.  Late  applications.  Applications  that 
do  not  meet  the  criteria  above  are 
considered  late  applications.  To  be 
determined  shall  notify  each  late 
applicant  that  its  application  will  not  be 
considered  in  the  current  competition. 

4.  Extension  of  deadlines.  NICHD  may 
extend  an  application  deadline  when 
circumstances  such  as  acts  of  God 
(floods,  hurricanes,  etc.)  occur,  or  when 
there  are  widespread  disruptions  of  the 
nail  service,  or  in  other  rare  cases. 
Determinations  to  extend  or  waive 
deadline  requirements  rest  with  grants 
officer  to  be  determined,  the  ASPE 
Grants  Management  Officer. 

C.  Disposition  of  Applications 

1 .  Approval,  disapproval,  or  deferral. 
On  the  basis  of  the  review  of  the 
application,  the  Assistant  Secretary  will 
either  (a)  approve  the  application  as  a 
whole  or  iii  part;  (b)  disapprove  the 
application;  or  (c)  defer  action  on  the 
application  for  such  reasons  as  lack  of 
fundsor  a  need  for  further  review. 

2.  Notification  of  disposition.  The 
Assistant  Secretary  for  Planning  and 
Evaluation  will  notify  the  applicants  of 
the  disposition  of  their  applications.  If 
approved,  a  signed  notification  of  the 
award  will  be  sent  to  the  business  office 
named  in  the  ASPE  checklist. 

3.  The  Assistant  Secretary's 
Discretion.  Nothing  in  this 
announcement  should  be  construed  as 
to  obligate  the  Assistant  Secretary  for 
Planning  and  Evaluation  to  make  any 
awards  whatsoever.  Awards  and  the 
distribution  of  awards  among  the 
priority  areas  are  contingent  on  the 
needs  of  the  Department  at  any  point  in 
time  and  the  quality  of  the  applications 
that  are  received. 

D.  Components  of  a  Complete 
Application 

A  complete  application  consists  of  the 
following  items  in  this  order: 

1.  Application  for  Federal  Assistance 
(Standard  Form  424); 

2.  Budget  Information — Non- 
construction  Programs  (Standard  Form 
424A); 

3.  Assurances — Non-construction 
Programs  (Standard  Form  424B); 

4.  Table  of  Contents; 

5.  Budget  Justification  for  Section  B 
Budget  Categories; 

6.  Proof  ofNon-profit  Status,  if 
'  appropriate; 

7.  Copy  of  the  applicant's  Approved 
Indirect  Cost  Rate  Agreement,  if 
necessary; 


8.  Project  Narrative  Statemmit, 
organized  in  six  sections,  addressing  the 
following  topics  (b)  through  (e)  are 
limited  to  twenty  (20)  single-spaced 
pages  : 

(a)  Abstract  (must  include  assurance 
of  willingness  to  participate  in  a  process 
evaluation), 

(b)  Goals,  Objectives  and  Usefulness 
of  the  Project, 

(c)  Methodology  and  Design, 

(d)  Background  of  the  Personnel  and 
Organizational  Capabilities, 

(e)  Work  plan  (timetable),  euid 
(0  Budget  narrative. 

9.  Certification  Regarding  Drug-Free 
Workplace;  i 

10.  Certification  Regarding  I 
Debarment,  Suspension,  or  other 
Responsibility  Matters; 

11.  Certification  and,  if  necessary. 
Disclosure  Regarding  Lobbying; 

12.  Supplement  to  Section  II — Key 
Personnel; 

13.  Application  for  Federal  Assistance 
Checklist. 

Standard  forms  are  available  from 
GRANTS  OFFICER  TO  BE 
DETERMINED  or  may  be  obtained 
electronically  from  the  ASPE  world 
wide  web  site:  http://aspe.hhs.gov/ 
funding.htm  , 

Part  V.  Questions  and  Answers 

1 .  Who  May  Submit  an  Application 
Under  This  Announcement? 

State  agencies  that  received  ASPE 
State  Innovation  Planning  grants  in  FY 
2002  are  eligible  to  apply. 

The-following  plaiming  grantees  are 
eligible  to  apply  for  an  FY  2003  ASPE 
State  Innovation  Demonstration  grant: 
(1)  Alaska  Department  of  Health  and 
Social  Services — "Planning  for 
Comprehensive  Early  Childhood  Mental 
Health  in  Alaska";  (2)  Arizona 
Department  of  Health  Services — 
"Arizona  Diabetic  Patient  Self- 
Management  Project";  (3)  Arkansas 
Department  of  Human  Services — 
"Improving  Transitions  from  the 
Institutions  into  the  Community";  (4) 
Delaware  Health  and  Social  Services — 
"Self-Directed  Supports  for  Community 
Living";  (5)  District  of  Columbia 
Department  of  Health— "DC  Youth 
Violence  Prevention  Initiative — ";  (6) 
Iowa  Department  of  Human  Services — 
"Healthy  Marriage/Responsible 
Fatherhood";  (7)  Kansas  Department  of 
Social  and  Rehabilitation  Services — 
"Child  Welfare  Wrap  Around  Service 
Delivery";  (8)  Maryland  Department  of 
Aging — "Changing  Interagency  Service 
Delivery  Systems  to  Help  Older  Public 
Housing  Residents";  (9)  New  Hampshire 
State  Department  of  Health  and  Human 
Services — "Granite  State  Data  Archive"; 


and  (10)  South  Carolina  Department  of 
Social  Services — "Keep  Them  Homer 
An  Adult  Protective  Service  Program". 

2.  How  Much  Money  Is  Available  for  • 
Grants  Under  This  Announcement? 

The  total  that  is  available  under  this 
announcement  is  approximately  $1 
million.  ASPE  anticipates  that 
individual  awards  will  be  between 
$300,000-5500,000  per  year. 

3.  How  Many  Awards  Will  Be  Made  or 
How  Many  Applications  Will  Be 
Approved? 

ASPE  anticipates  awarding  2-3 
grants. 

4.  Are  There  Page  Limits  or  Other  Page 
Guidelines  for  the  Narrative  Section  of 
the  Application 

Yes,  there  are  page  limits  for  the 
applications.  Applicants  are  requested 
to  be  concise.  The  aimouncement 
indicates  that  applications  are  not 
expected  to  be  lengthy  (see  Part  III, 
Section  C).  Applications  must  be  no 
longer  than  20  pages.  Applications  must 
be  typed  in  12  point  font  size,  with 
single  line  spacing,  and  1  inch  top. 
bottom,  right,  and  left  margins. 
Applications  that  exceed  the  page  limits 
and  other  guidelines  will  not  be 
considered. 

5.  VWiere  Should  Applications  To  Be 
Sent? 

An  original  and  two  copies  of  the 
complete  application  should  be  sent  to: 
To  be  determined. 

6.  What  Is  the  Application  Submission 
Deadline? 

Applications  must  be  received  or 
postmarked  by  August  18.2003. 

7.  What  Is  the  Deadline  for  Applications 
Sent  via  Ch'emight  Courier  Services? 

Applications  that  are  hand-carried 
will  be  considered  as  meeting  the  , 

deadline  if  they  are  received  on  or 
before  the  deadline  date  between  the 
hours  of  8  a.m.  and  4:30  p.m.  EST  at 
NICHD,  Grants  Management  Branch. 
U.S.  Department  of  Health  and  Human 
Services,  6100  Executive  Boulevard, 
Room  8A01  Bethesda,  Maryland  20892- 
7510  (Regular  Mail)  or  Rockville. 
Maryland  20852  (Express  Mail),  Phone: 
(301)  435-6997.  Fax:  (301)  402-0915. 
The  address  must  include  the 
designation:  "Attention:  Grants  Officer 
To  Be  Determined. "  (Applicants  are 
cautioned  that  express/overnight  mail 
services  do  not  always  deliver  as 
agreed.) 
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8.  May  Applications  Be  Faxed  or  Sent 
Electronically? 

No.  Applications  transmitted  by  fax  or 
through  other  electronic  means  will  not 
be  accepted  regardless  of  date  or  time  of 
submission  or  receipt. 

9.  Where  Can  Additional  Copies  of  the 
Announcement  and/or  Forms  Be 
Obtained? 

The  complete  package,  announcement 
and  standard  forms,  may  be  obtained  by 
calling  to  be  determined. 

Dated:  June  9,  2003. 

William  F.  Raub, 

Acting  Assistant  Secretary  for  Planning  and 
Evaluation. 

(FR  Doc.  03-15385  Filed  6-17-03;  8:45  am) 

BILUNG  CODE  4154-0S-«I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[600ay-03-79] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 


proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  die  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
PerrjTnan,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-X)24,  AUanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  National  Healthcare 
Safety  Network  (NHSN)— New- 
National  Center  for  Infectious  Disease 
(NCID),  Centers  for  Disease  Control  and 
Prevention  (CDC).  OMB  first  approved 
the  information  collection  now  known 
as  the  "National  Nosocomial  Infections 
Surveillance  (NNIS)  System"  (OMB 
No.0920-0012)in  1970;  it  approved  die 
"National  Surveillance  System  for 
Healthcare  Workers(NaSH)"  (OMB 
0920-0417)  in  1997,  and  the 
"Surveillance  for  Bloodstream  and 
Vascular  Access  Infections  in 
Outpatient  Hemodialysis  Centers" 
(OMB  No.  0920-0442)  in  1999.  These 
three  data  collections  have  been   ' 


modified  and  are  being  merged  to  create 
die  NHSN.  The  NHSN  will  evolve  with 
the  addition  of  modules  and 
participating  healthcare  institutions 
from  a  wide  spectrum  of  settings. 

The  NHSN  is  a  knowledge  system  for 
accumulating,  exchanging,  and 
integrating  relevant  information  and 
resources  among  private  and  public 
stakeholders  to  support  local  and 
national  efforts  to  protect  patients  and 
to  promote  healthcare  safety. 
Specifically,  the  data  will  be  used  to       _ 
determine  the  magnitude  of  various     ~^^ 
healthcare-associated  adverse  events 
and  trends  in  the  rates  of  these  events 
among  patients  and  heedthcare  workers 
with  similar  risks.  They  will  be  used  to 
detect  changes  in  the  epidemiology  of 
adverse  events  resulting  from  new  and 
current  medical  therapies  and  changing " 
risks. 

Healthcare  institutions  that 
participate  in  NHSN  voluntarily  report 
their  data  to  the  Division  of  Healthcare 
Quality  Promotion  in  the  National 
Center  for  Infectious  Diseases  at  the 
Centers  for  Disease  Control  and 
Prevention  through  the  National 
Electronic  Disease  Surveillance  System 
that  uses  a  web  browser-based 
technology  for  data  entry  and  data 
management.  Data  are  collected  by 
trained  surveillance  persormel  using 
written  standardized  protocols.  The  cost 
to  participating  institutions  is  a 
computer  capable  of  supporting  an 
internet  service  provider  (ISP)  and 
access  to  an  ISP.  The  table  below  shows 
the  estimated  annual  burden  in  hoiu^  to 
collect  and  report  data. 


Title 


NHSN  Application/Annual  Survey  

Dialysis  Application/Annual  Survey 

Patient  Safety  Monthly  Reporting  Plan !!!I"""'!^..".' ." 

Patient  Data ....."!!!."..!!!"""! 

Surgical  Site  Infection  (SSI)  "!!1';^^" 

Pneumonia  (PNEU)  ."."".".'"!I!.."1."!!!!"!! 

Primary  Bloodstream  Infection  (BSI)  .% !.!...".."!!!."!"!.."!." 

Urinary  Tract  Infection  (L/TI)  !.!.."!.".."..".."!."! 

Dialysis  Incident  (Dl) ..!....."..."!."......... 

Denominator  for  Procedure  

Denominator  for  Specialty  Care  Area  (SCA) 

Denominator  for  Neonatal  Intensive  Care  Unit  (NICU) 

Denominator  for  Intensive  Care  Unit  (ICU)/Ott)er  locations  (Not  NICU  or 

SCA)  

Denominator  for  Outpatient 

Antimicfobia  1  Use  and  Resistance  (AUR) — Pfiarmacy  

Healthcare  Personnel  Safety  Reporting  Plan 

Healthcare  Personnel  Exposures  to  Bkx>d/Body  Fluids 

Healthcare  Personnel  Post-exposure  Prophylaxis 

Healthcare  Personnel  Demographic  Data 

Healtticare  Personnel  Vaccination  History  ' 

Healtticare  Personnel  Facility  Survey 

Healthcare  Personnel  Implementation  of  Engineering  Controls  

Healthcare  Personnel  Survey : _.. 


Numt>er  of 
respondents 


350 

80 

350 

350 

200. 

200 

230 

150 

80 

200 

75 

100 

245 
80 
20 
90 
90 
90 
90 
90 
90 
90 
30 


Numt>er  of 
responses/ 
respondent 


_L 


1 

1 

9 

111 

27 

54 

54 

45 

90 

.540 

9 

9 

18 
9 

36. 
2 

42 
6 

42 

42 
1 
1 
1 


Burden  per 
response 
(in  hrs.) 


1 
1 
25/60 
5/60 
25/60 
25/60 
25/60 
25/60 
12/60 

sfeo 

5 

4 

5 

S/60 

2 

10/60 

1 

15/60 

10/60 

15/60 

6 

6 

1(V60 


Total  txjrden 
(hrs.) 


350 
80 
1,313 
3,238 
2.250 
4,500 
5,175 
2,813 
1,440 
9,000 
3,375 
3,600 

^^,050 

60 

1.440 

30 

3,780 

135 

630 

945 

540 

540 

5 
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TWe 

Number  of 
respondents 

Number  of 
responses/ 
respoTKJent 

Burden  per 
response 
(in  hrs.) 

Total  burden 
(hrs.) 

Total                    • 

67,289 

Dated:  lune  12.  2003. 
Thomas  A.  Bartenfeld, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 

(FR  Doc.  03-15330  Filed  6-17-03;  8:45  ami 
MUMG  COM  41«9-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Food  and  Drug  Administration 
RIN  0920-AA03 

Control  of  Communicable  Diseases 

AGENCIES:  Centers  for  Disease  Control 
and  Prevention  (CDC),  Food  and  Drug 
Administration  (FDA),  Department  of 
Health  and  Human  Services  (HHS). 
ACTION:  Notice  of  embargo  and 
prohibition  on  transportation  or  offering 
for  transportation  in  interstate 
commerce,  or  sale,  offering  for  sale,  or 
offering  for  any  other  type  of 
commercial  or  public  distribution, 
including  release  into  the  environment, 
of  certain  rodents  and  Prairie  dogs. 

SUMMARY:  Shipments  of  rodents  (order 
Rodentia)  from  Africa  capable  of 
transmitting  monkeypox  virus  in 
humans  are  being  imported  into  the 
United  States  and  further  distributed.  In 
the  United  States,  Prairie  dogs 
[Cynomys  sp.)  and  certain  rodents  from 
Africa  may  further  transmit  the 
monkeypox  virus  in  humans. 

Because  of  the  public  health  threat 
posed  by  the  importation  of  rodents 
from  Africa,  CDC  is  implementing  an 
immediate  embargo  on  the  importation 
of  all  rodents  (order  Rodentia)  from 
Africa  until  further  notice.  In  addition, 
as  a  public  health  measure,  CDC  and 
FDA  are  prohibiting,  until  further 
notice,  the  transportation  or  offering  for 
transportation  in  interstate  commerce, 
or  the  sale  or  offering  for  sale,  or 
offering  for  any  other  type  of 
commercial  or  public  distribution, 
including  release  into  the  environment, 
of  Prairie  dogs  and  the  following 
rodents  from  Africa:  Tree  squirrels 
[Heliosciurus  sp.);  Rope  squirrels 
(Funisciurus  sp.);  Dormices  [Gmphiurus 
sp.);  Gambian  Giant  Pouched  Rats 
[Cricetomys  sp.);  Brush-tailed 


porcupines  [Atherurus  sp.).  Striped 
mice  [Hybomys  sp.). 

This  prohibition  does  not  apply  to 
individuals  who  transport  listed 
animals  to  veterinarians  or  animal 
control  officials  or  other  entities 
pursuant  to  guidance  or  instructions 
issued  by  Federal,  State,  or  local 
government  authorities. 

This  action  is  being  taken  because  at 
least  six  different  species  of  potentially 
infected  rodents  have  been  implicated 
in  the  current  outbreak  of  monkeypox 
virus  in  humans.  Monkeypox  virus  was 
also  subsequently  transmitted  from 
infected  rodents  to  native  Prairie  dogs. 
Based  on  epidemiologic  and  scientific 
knowledge  gathered  to  date,  specific 
interstate  restrictions  on  the  species 
within  these  genera  are  required  to 
contain  further  movement  of  implicated 
animals.  A  ban  on  the  intrastate  sale  or 
offering  for  sale  or  offering  for  any  other 
type  of  commercial  or  public 
distribution  of  the  species  within  these 
genera  is  also  necessary  because  of  the 
potential  impact  on  interstate  disease 
spread.  Furthermore,  a  ban  on  the 
importation  of  shipments  of  all  rodents 
frvm  Africa  is  necessary  to  mitigate  the 
harm  of  further  introductions  of 
monkeypox  virus  into  the  United  States. 

DATES:  This  embargo  and  prohibition  is 
effective  on  June  11,  2003,  and  will 
remain  in  effect  until  further  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  A.  Demarcus,  National  Center 
for  Infectious  Diseases  (E03),  Centers  for 
Disease  Control  and  Prevention,  1600 
Clifton  Road,  NE.,  Atlanta,  GA  30333, 
770-488-7100,  or  Gloria  Dimnavan, 
Division  of  Compliance,  Office  of 
Surveillance  and  Compliance,  Center  for 
Veterinary  Medicine,  Food  and  Drug 
Administration,  7500  Standish  Place 
(HFV-230),  Rockville,  MD  20855,  301- 
827-1168. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

As  of  June  10,  a  total  of  50  persons 
with  suspected  monkeypox  had  been 
reported  frt)m  Wisconsin,  Illinois, 
Indiana,  and  New  Jersey.  Monkeypox 
had  been  confirmed  by  laboratory  tests 
in  four  persons.  Seven  of  the  people 
with  suspected  monkeypox  had  been 
hospitalized  for  their  illness;  there  have 
been  no  deaths  related  to  the  outbreak. 
The  number  of  cases  and  States 


involved  in  the  outbreak  will  likely 
change  as  the  investigation  continues. 

Onset  of  illness  among  patients  began 
in  early  May.  All  patients  reported 
direct  or  close  contact  with  Prairie  dogs, 
most  of  which  were  sick.  In  May,  the 
Prairie  dogs  were  sold  by  a  Milwaukee 
animal  distributor  to  two  pet  shops  in 
the  Milwaukee  area  and  during  a  pet 
"swap  meet"  (pets  for  sale  or  exchange) 
in  northern  Wisconsin.  The  Milwaukee 
animal  distributor  had  obtained  Prairie 
dogs  and  a  Gambian  giant  rat  that  was 
ill  at  the  time  from  a  northern  Illinois 
animal  distributor.  On  the  basis  of 
preliminary  findings  from  the  trace-back 
investigation  of  the  Prairie  dogs  and  the 
Gambian  giant  rat,  it  appears  that  the 
source  of  the  infection  was  a  shipment 
of  rodents  from  Africa,  which  included 
six  distinct  species  of  rodents.  It  appears 
that  the  primary  route  of  transmission 
may  be  from  infected  rodents  from 
Africa  to  native  Prairie  dogs  and  then  to 
humans  as  a  result  of  close  contact. 

n.  Public  Health  Risks 

Monkeypox  is  a  rare  zoonotic  viral 
disease  that  occurs  primarily  in  the  rain 
forest  countries  of  central  and  west 
Africa.  Studies  have  shown  that  rodents 
from  Africa  are  capable  of  transmitting 
monkeypox  virus  in  humans.  In 
humans,  the  illness  produces  a  vesicular 
and  pustular  rash  similar  to  that  of 
smallpox.  Limited  person-to-person 
spread  of  infection  has  been  reported  in 
disease-endemic  areas  in  Africa;  the 
incubation  period  is  about  12  days. 
Case-fatality  ratios  in  Africa  have  ranged 
from  1  percent  to  10  percent.  It  is  likely 
the  virus  entered  the  United  States  via 
imported  rodent  species  from  Africa. 
Further  transmission  of  the  virus  likely 
occurred  in  the  storage  and  handling  of 
these  imported  rodents  during  sale  and 
distribution  within  the  United  States. 
This  resulted  in  secondary  transmission 
to  domestic  Prairie  dogs  housed  in  the 
same  animal-holding  facility  or  pet 
shop. 

m.  Immediate  Action 

Introduction  of  exotic  species,  such  as 
rodents  from  Africa,  poses  a  serious 
public  health  threat  because  of  the 
potential  of  human  monkeypox  virus 
infection.  Transportation  in  interstate 
commerce  or  sale  or  any  other  type  of 
commercial  or  public  distribution, 
including  release  into  the  environment, 
of  species  of  rodents  linked  to  the  initial 
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infected  shipment  and  Prairie  dogs 
poses  a  serious  public  health  threat 
because  of  the  potential  for  further 
spread  of  the  monkeypox  virus  to  other 
species  and  humans. 

The  scope  of  this  communicable 
disease  problem  is  inherently  and 
necessarily  an  interstate  problem  that 
cannot  be  controlled  by  individual  state 
health  authorities.  Thus,  the  appropriate 
measures  taken  by  the  health  authorities 
of  any  state  or  possession  are 
insufficient  to  prevent  the  interstate 
spread  of  hiunan  monkeypox  virus 
infection.  Accordingly,  CDC  and  FDA, 
pursuant  to  42  CFR  70.2  and  21  CFR  ^ 
1240.30,  are  prohibiting,  until  further 
notice,  the  transportation  or  offering  for 
transportation  in  interstate  commerce, 
or  the  sale,  offering  for  sale,  or  offering 
for  any  other  type  of  commercial  or 
public  distribution,  including  release 
into  the  environment,  of  Prairie  dogs 
and  the  following  rodents  from  Africa: 
Tree  squirrels  [Heliosciurus  sp.);  Rope 
squirrels  {Funisciurus  sp.);  Dormices 
[Gmphiurus  sp.);  Gambian  Giant 
Pouched  Rats  [Cricetomys  sp.);  Brush- 
tailed  porcupines  [Atherurus  sp.). 
Striped  mice  [Hybomys  sp.). 

This  prohibition  does  not  apply  to 
individuals  who  transport  listed 
animals  to  veterinarians  or  animal 
control  officials  or  other  entities 
pursuant  to  guidance  or  instructions 
issued  by  Federal,  State,  or  local 
government  authorities.  Jn  addition, 
pursuant  to  42  CFR  71.32(b),  CDC  is 
implementing  an  immediate  embargo  on 
the  importation  of  all  rodents  from 
Africa  (order  Rodentia). 

Dated:  June  12,  2003. 

lulie  Louise  Gerberding, 

Director,  Centers  for  Disease  Control  and 
Prevention. 

Dated:  June  12,  2003. 

Mark  B.  McCIellan, 

Commissioner  of  Food  and  Drugs. 

[FR  Doc.  03-15423  Filed  6-13-03;  5:07  pm) 

BILUNG  CODE  4160-01^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003N-0234] 

Canned  Asparagus  Deviating  From 
Identity  Standard;  Temporary  Permit 
for  Market  Testing 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 


that  a  temporary  permit  has  been  issued 
to  Chiquita  Processed  Foods,  LLC,  and 
Crown  Cork  &  Seal  Co.,  to  market  test 
a  product  designated  as  "VERI-GREEN 
Cut  Asparagus  Spears"  that  deviates 
from  the  U;S.  standard  of  identity  for 
canned  asparagus.  The  purpose  of  the 
temporary  permit  is  to  allow  the 
applicant  to  measure  consiuner 
acceptance  of  the  food. 
DATES:  This  permit  is  effective  for  15 
months,  beginning  on  the  date  the  test 
product  is  introduced  or  caused  to  be 
introduced  into  interstate  commerce, 
but  no  later  than  September  16,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catalina  Ferre-Hockensmith,  Center  for 
Food  Safety  and  Applied  Nutrition 
(HFS-820),  Food  and  Drug 
Administration,  5100  Paint  Branch 
Pkvkry.,  College  Park,  MD  20740,  301- 
436-2371. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  21  CFR  130.17 
concerning  temporary  permits  to 
facilitate  market  testing  of  foods 
deviating  from  the  requirements  of  the 
standards  of  identity  issued  imder 
section  401  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341),  FDA 
is  giving  notice  that  a  temporary  permit 
has  been  issued  to  Chiquita  Processed 
Foods.  LLC,  P.O.  Box  458,  Walla  Walla, 
WA  99362,  and  to  Crown  Cork&  Seal 
Co.,  11535  South  Central  Ave.,  Alsip,  IL 
60803. 

The  permit  covers  limited  intestate 
marketing  tests  of  a  product  designated 
as  "VERI-GREEN  Cut  Asparagus  Spears" 
that  deviates  from  the  U.S.  standard  of 
identity  for  canned  asparagus  (21  CFR 
155.200)  in  that  the  test  product  will 
contain-added  zinc  chloride  and 
stannous  chloride  at  a  maximum  level 
of  75  parts  per  million  (ppm)  of  zinc 
and  35  ppm  of  stannous  chloride  in  the 
finished  food.  The  test  product  meets  all 
requirements  of  the  standard  with  the 
exception  of  the  variation.  The  purpose 
of  the  variance  is  to  test  the  use  of 
added  zinc  chloride  anjd  stannous 
chloride  to  retain  the  green  color  of  the 
food  and  fresh  taste. 

■    The  permit  provides  for  the  temporary 
marketing  of  387,192  pounds  (lb)  of  the 
test  product  (175,200  kilograms  (kg)) 
(10,000  cases,  each  containing  6  lb,  7 
ounce  (2.92  Iqg)  cans).  The  product  will 
be  manufactured  at  Chiquita  Processed 
Foods,  LLC,  516  West  Rose,  Walla 
Walla,  WA  99362.  The  product  will  be 
distributed  in  the  United  States. 

For  the  piu-pose  of  the  permit,  the 
name  of  the  product  is  "VERI-GREEN   . 
Cut  Asparagus  Spears."  Each  of  the 
ingredients  used  in  the  food  must  be 
declared  on  the  label  as  required  by  the 
applicable  sections  of  21  CFR  parts  101 


and  130.  The  permit  is  effective  for  15 
months,  beginning  on  the  date  the  test 
product  is  introduced  or  caused  to  be 
introduced  into  interstate  commerce, 
but  not  later  than  Septembw  16,  2003. 

Dated:  June  10,  2003. 
Jeffivy  Shuren, 

Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-15403  Filed  6-17-03;  8:45  am) 
BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  Physicians'  Experience  of 
Ethical  Dilemmas  and  Resource 
Allocation 

SUMMARY:  In  compliance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportimity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  institute  of  Dental  and 
Craniofacial  Research  (NIDCR),  the 
National  Institutes  of  Health  (NIH)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  Collection:  Title: 
Physicians'  Experience  of  Ethical 
Dilemmas  and  Resource  Allocation. 
Type  of  Information  Collection  Request: 
New.  Need  and  Use  of  Information 
Collection:  Health  care  costs  are  rising 
ceaselessly  and  there  are  currently  no 
generally  accepted  way  of  controlling 
them.  This  study  will  access  the 
experience  of  physicians  regarding 
resource  allocation  in  clinical  practice, 
and  how  allocation  decisions  made  at 
other  levels  shapes  this  experience.  The 
primary'  objectives  of  the  study  are  to 
determine  if  physicians  make  decisions 
to  Withhold  interventions  on  the  basis  of 
cost,  how  often  they  report  doing  so, 
what  types  of  care  are  withheld,  and 
what  criteria  are  used  in  making  such  ' 
decisions.  The  findings  will  provide 
valuable  information  concerning:  (1) 
The  practice  if  resource  allocation  in 
clinical  practice,  (2)  the  possible  effects 
of  perceived  constraints  on  this  practice, 
and  (3)  international  comparisons  on 
these  two  aspects.  Frequency  of 
Response:  Once.  Affected  Public: 
Individuals  or  households;  businesses 
or  other  for-profit;  not-for-profit 
institutions.  Type  of  Respondents: 
Physicians.  The  annual  reporting 
burden  is  as  follows:  Estimated  number 
of  Respondents:  250;  Estimated  Number 
of  Responses  per  Respondent:  1; 
Average  Burden  Hours  Per  Response: 
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.0.3674;  and  Estimated  Total  Annual 
Burden  Hours  Requested:  91.85.  The 
annualized  cost  to  respondents  is 
estimated  at:  $5,218.  There  are  no 
capital  costs,  operating  costs  and/or 
maintenance  costs  to  report. 

Request  for  Comments:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact  Dr.  Samia  Hurst. 
Department  of  Clinical  Bioethics, 
Building  10,  room  1C118,  National 
Institutes  of  Health.  Bethesda,  MD 
20892,  or  call  non-toll-free  number  (301) 
435-8713  or  E-mail  your  request, 
including  your  address  to: 
sh  urst@cc.  nih  .gov. 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  60-days  of  the  date  of 
this  publication. 

Dated:  May  29.  2003. 
David  K.  Henderson, 

Deputy  Director,  Warren  G.  Magnuson 

Clinical  Center,  National  Institutes  of  Health. 

Ezekiel ).  Emanuel, 

Director,  Department  of  Clinical  Bioethics, 

Warren  G.  Magnuson  Clinical  Center. 

National  Institutes  of  Health. 

[FR  Doc.  03-15372  Filed  6-17-03;  8:45  am) 

BILUNO  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Human  Genome  Research 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 


is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Human 
Genome  Research  Institute  Special  Emphasis 
Panel,  ENCODE  Determination  and 
Technology. 

Dofe.  July  14-15.  2003. 

rime;  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center.  7400  Wisconsin 
Avenue.  Bethesda.  MD  20814. 

Contact  Person:  Rudy  O.  Pozzatti.  PhD. 
Scientific  Review  Administrator.  Office  of 
Scientific  Review.  National  Human  Genome 
Research  Institute.  National  Institutes  of 
Health.  Bethesda.  MD  20892.  301-402-0838. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.172.  Human  Genome 
Research.  National  Institutes  of  Health.  HHS) 

Dated:  Jun^lO.  2003. 
Anna  P.  SnoulTer, 

Acting  Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  03-15374  Filed  6-17-03:  8:45  am) 

BH.UNO  COOC  414O-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Instltutp  of  General  Medical 
Sciences;  Notic*  Of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  follovtring 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c}(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  griant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel,  National  Research  Service  Award. 

Date.-July  15.  2003. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda.  8120 
Wisconsin  Ave,  Bethesda.  MD  20814. 

Contact  Person:  Brian  R.  Pike,  PhD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review.  National  Institute  of 
General  Medical  Sciences,  National  Institutes 
of  Health,  Natcher  Building.  Room  3AN-18K. 
Bethesda,  MD  20892.  301-594-3907. 
pikbr@nigms.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821.  Cell  Biology  and 
Biophysics  Research:  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862.  Genetics  and 
Developmental  Biology  Research;  93.88. 
Minority  Access  to  Research  Careers;  93.86, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 

Dated:  June  10.  2003. 
Anna  P.  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  03-15373  Filed  6-17-03;  8:45  am] 

WLUNO  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

rational  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(a)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarrfmted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel,  RFP-NlCHD-2003- 
12  "Determinants  of  Male  and  Female 
Fecundity  and  Fertility". 

Date:  July  14.  2003. 

Time:  8  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Ramada  Inn  Rockville,  1775 
Rockville  Pike,  Rockville,  MD  20852. 
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Contact  Person:  Hameed  Khan,  PhD, 
Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  National 
Institutes  of  Health,  6100  Executive  Blvd., 
Room  5E01.  Bethesda,  MD  20892,  (301)  435- 
6902,  khanh2mail.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864.  Population  Research; 
93.865,  Research  for  Modiers  and  Children; 
93.929,  Center  for  Medical  Rehabilitation 
Research;  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health.  HHS) 

Dated:  June  10,  2003. 

Anna  P.  Snoufier, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-15375  Filed  6-17-03;  8:45  am] 

BHXING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as  • 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel.  RFP-NICHD-2003- 
02 — BPCA  Coordinating  Center  Review. 

Date:]xi\y  16,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institutes  of  Health.  6100 
Executive  Boulevard.  Rockville.  MD  20552. 
(Telephone  Conference  Call). 

Contact  Person:  Hameed  Khan,  PhD. 
Scientific  Review  Administrator.  Division  of 
Scientific  Review.  National  Institute  of  Child 
Health  and  Human  Development.  National 
Institutes  of  Health,  6100  Executive  Blvd.. 
Room  5E01.  Bethesda,  MD  20892.  (301)  435- 
6902,  khanh@mail.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research; 
93.865,  Research  for  Mothers  and  Children; 
93.929.  Center  for  Medical  Rehabilitation 
Research;  93.209,  Contraception  and 


Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health,  HHS) 

Dated:  June  10,  2003. 
Anna  P.  SnoufEer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-15376  Filed  6-17-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Acf,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  conld  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel,  ITV 
Conflicts  Cooperative  Agreements. 

Dofe;  June' 19.  2003. 

Time:  11  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate 
cooperative  agreement  applications. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center.  6001  Executive 
Boulevard.  Rockville.  MD  20852.  (Telephone 
Conference  Call). 

Contact  Person:  Martha  Ann  Carey.  PhD. 
RN,  Scientific  Review  Administrator, 
Division  of  Extramural  Activities.  National 
Institute  of  Mental  Health.  NIH. 
Neuroscience  Center.  6001  Executive  Blvd.. 
Room  6151.  MSC  9608.  Bethesda,  MD  20892- 
9608.  301-443-1606.  mcarey@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242.  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282.  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 


Dated:  June  10,  2003. 

Anna  P.  Snoufier, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-15377  Filed  6-17-03;  8:45  am] 

BIUJNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


National  institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  552b(c)(6),  Title  5  U.S.C,  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
.  General  Medical  Sciences  Special  Emphasis 
Panel,  Initiative  for  Minority  Student 
Development. 

Dote;  July  14-15.  2003. 

r/me;  8:30  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave..  Bethesda.  MD  20814. 

Contact  Person:  N.  Kent  Peters,  PhD. 
Scientific  Review  Administrator,  Office  of 
Scientific  Review.  National  Institute  of 
General  Medical  Sciences.  National  Institutes 
of  Health.  45  Center  Drive.  Room  18ANK. 
Bethesda,  MD  20892,  (301)  594—2408, 
petersn@nigms.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance, 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862.  Genetics  and 
Developmental  Biology  Research;  93.88. 
Minority  Access  to  Research  Careers;  93.96. 
Special  Minority  Initiatives.  National 
Institutes  of  Health.  HHS) 

Dated:  June  11,  2003. 
Anna  P.  Snoufiier, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-15378  Filed  6-17-03;  8:45  am] 

BIUJNG  COOE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Minority  Programs 
Review  Committee,  MBRS  Review 
Subcommittee  B. 

Dote:  July  10-11,2003. 

Time:  8:30  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.,  Bethesda.  MD  20814. 

Contact  Person:  Shiva  P.  Singh,  PhD, 
Office  of  Scientific  Review,  National  Institute 
of  General  Medical  Sciences,  National 
Institutes  of  Health,  Natcher  Building,  Room 
1AS-13J,  Bethesda,  MD  20892. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96. 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 

Dated:  June  11,2003. 
Anna  P.  SnoufTer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-15379  Filed  6-17-03;  8:45  am] 
MLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 


is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Utle  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  Bariatric  Surgery 
Clinical  Research  Consortium. 

Date:  July  24-25,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce;  Courtyard  by  Marriott,  2899 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

Contact  Person:  Paul  A.  Rushing,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  Room  747,  6706 
Democracy  Boulevard,  National  Institutes  of 
Health,  Bethesda,  MD  20892.  (301)  594-8895. 
rushingp@extra.niddk.  nih  .gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847^  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS.) 

Dated:  June  11.  2003. 
Anna  Snoufier, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
IFR  Doc.  03-15380  Filed  6-17-03;  8:45  am) 

BILUNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 


applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel,  ' 

Training  and  Career  Development 
Subcommittee. 

Date:  July  16,  2003. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ritz-Carlton  Hotel  at  Pentagon  City, 
1250  South  Hayes  Street,  Arlington,  VA 
22202. 

Contact  Person:  Elaine  Lazar-Wesley, 
Health  Scientist  Administrator.  Office  of 
Extramural  Affairs,  National  Institute  on 
Drug  Abuse,  National  Institutes  of  Health, 
DHHS,  6001  Executive  Boulevard,  Room 
3158,  MSC  9547,  Bethesda,  MD  20892-9547, 
301-451-4530. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
Transdisciplinary  Prevention  Research 
Centers. 

jDate.  July  17-18,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ritz-Carlton  Hotel  at  Pentagon  City, 
1250  South  Hayes  Street,  Arlington,  VA 
22202. 

Contact  Person:  Mark  R.  Green,  PhD.  Chief, 
CEASRB,  Office  of  Extramural  Affairs. 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health,  DHHS,  Room  3158.  MSC 
9547,  6001  Executive  Boulevard.  Bethesda, 
MD  20892-9547,  (301)  435-1431. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
Translating  Tobacco  Addiction  Research  to 
Treatment. 

Date.  July  21,  2003. 

Time:  8  a.m.  to  7  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Park  Hyatt,  1201  24th  Street. 
Washington,  DC  20037. 

Contact  Person:  Khursheed  Asghar,  PhD, 
Chief,  Basic  Sciences  Review  Branch,  Office 
of  Extramural  Affairs,  National  Institute  on 
Drug  Abuse,  National  Institutes  of  Health. 
DHHS,  6001  Executive  Boulevard,  Room 
3158,  MSC  9547,  Bethesda,  MD  20892-9547, 
(301)  443-2620. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  June  10,  2003. 
Anna  P.  Sneufier, 

Acting  Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-15381  Filed  6-17-03;  8:45  am) 
BtLUNQ  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  IMental  Health  Services; 
Notice  of  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Center  for  Mental  Health  Services 
(CMHS)  National  Advisory  Council  in 
June  2003. 

A  portion  of  the  meeting  will  be  open 
and  will  include  a  roll  call,  general 
announcements,  a  budget  update,  and 
discussions  about  the  President's  New 
Freedom  Commission  on  Mental  Health, 
the  Substance  Abuse  and  Mental  Health 
Services  Administration's  (SAMHSA) 
activities  in  translating  science  to  ^ 

services,  SAMHSA/CMHS'  Report  to 
Congress  on  Co-occurring  Disorder,  and 
consumer/survivor  issues.  In  addition, 
the  meeting  will  include  an  orientation 
session  for  new  council  members. 

Public  comments  are  welcome.  Please 
communicate  with  the  individual  listed 
as  contact  below  for  guidance.  If  anyone 
needs  special  accommodations  for 
persons  with  disabilities  please  notify 
the  contact  listed  below. 

The  meeting  will  also  include  the 
review,  discussion,  and  evaluation  of 
grant  applications.  Therefore,  a  portion 
of  the  meeting  will  be  closed  to  the 
public  as  determined  by  the  SAMHSA 
Administrator,  in  accordance  with  Title 

5  U.S.C.  552b(c)(6)  and  5  U.S.C.  App.  2. 

6  10(d). 

A  summary  of  the  meeting  and  a 
roster  of  Council  members  may  be 
obtained  from  Ms.  Tracey  Cooper. 
Committee  Management  Coordinator, 
CMHS,  Room  17-99,  Parklawn 
Building,  Rockville,  Maryland  20857, 
telephone  (301)  443-1158. 

Substantive  program  information  may 
be  obtained  from  the  contact  person 
listed  below. 

Committee  Name:  CMHS  National 
Advisory  Coimcil. 

Meeting  Date:  June  25-26,  2003. 

Place:  The  Melrose  Hotel,  2430 
Pennsylvania  Ave.,  NW,  Washington, 
DC  20037.  202-955-6400. 

Type: 

Closed:  June  25,  2003-8:30  a.m.-10:30 
a.m. 

Open;  June  25,  2003-11  a.m.-5  p.m. 

Open:  June  26,  2003-8:30  a.m.-ll:30 
a.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Dale 
Kauftnan,  MPH,  MA,  Executive 
Secretary,  5600  Fishers  Lane,  Parklawn 
Building,  Room  17-99,  Rockville, 
Maryland  20857,  Telephone:  (301)  443- 
2660  and  FAX  (301)  443-1563. 


Dated:  June  11,  2003. 

Toian  Vaughn, 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

[FR  Doc.  03-15340  Filed  6-17-03;  8:45  am) 
BILLING  COOE  4162-20-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
[USCG  2003-14779] 

information  Collection  Under  Review 
by  tite  Office  of  Management  and 
Budget  (OMB):  0MB  Control  Numbers 
1625-0070, 1625-0047,  and  1625-0084 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Request  for  comments. 

SUMMARY:  hi  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
request  for  comments  announces  that 
the  Coast  Guard  has  forwarded  the  three 
Information  Collection  Requests  (ICRs) 
abstracted  below  to  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  of  the  Office  cf  Management  and 
Budget  (OMB)  for  review  and  comment. 
(The  Coast  Guard  has  withdrawn  a 
fourth  ICR  (1625-0077)  under  this 
docket  number  and  will  revise  it  and 
resubmit  it  to  OMB  for  approval 
separately.)  Our  ICRs  describe  the 
information  we  seek  to  collect  from  the 
public.  Review  and  comment  by  OIRA 
ensures  that  we  impose  only  paperwork 
burdens  commensurate  with  our 
performance  of  duties. 
DATES:  Please  submit  gonunents  on  or 
before  July  18,  2003. 

ADDRESSES:  To  make  sure  that  your 
comments  and  related  material  do  not 
enter  the  docket  (USCG  2003-14779) 
more  than  once,  please  submit  them  by 
only  one  of  the  following  means: 

(l)(a)  By  mail  to  the  Docket 
Management  Facility,  U.S.  Department 
of  Transportation,  room  PL— 401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  (b)  By  mail  to  OIRA,  725 
17th  Street,  NW.,  Washington,  DC 
20503,  to  the  attention  of  the  Desk 
Officer  for  the  Coast  Guard.  Caution: 
Because  of  recent  delays  in  the  delivery 
of  mail,  your  coinments  may  reach  the 
Facility  more  quickly  if  you  choose  one 
of  the  other  means  described  below. 

(2)(a)  By  delivery  to  room  PL-401  at 
the  address  given  in  paragraph  (l)(a) 
above,  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  202- 
366-9329.  <b)  By  delivery  to  OIRA,  at 
the  address  given  in  paragraph  (l)(b) 


above,  to  the  attention  of  the  Desk 
Officer  for  the  Coast  Guard. 

(3)  By  fax  to  (a)  the  Facility  at  202- 
493-2251  and  (b)  OIRA  at  202-395- 
5806,  or  e-mail  to  OIRA  at 
oira_docket@omb.eop.gov  attention: 
Desk  Ofiicer  for  the  Coast  Guard. 

(4)(a)  Electronically  through  the  Web 
site  for  the  Docket  Management  System 
at  http://dms.dot.gov.  (b)  OIRA  does  not 
have  a  Web  site  on  which  you  can  post 
your  comments. 

The  Facility  maintains  the  public 
docket  for  this  notice.  Comments  and 
material  received  from  the  public,  as 
well  as  documents  mentioned  in  this 
notice  as  being  available  in  the  docket, 
vdll  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
room  PL-401  (Plaza  level),  400  Seventh 
Street,  SW.,  Washington,  DC,  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  You 
may  also  find  this  docket  on  the  Internet 
at  http://dms.dot.gov. 

Copies  of  the  complete  ICRs  are 
available  for  inspection  and  copying  in 
public  dockets.  They  are  available  in 
docket  USCG  2003-14779  of  the  Docket 
Management  Facility  between  10  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays;  for  inspection 
and  printing  on  the  internet  at  http:// 
dms.dot.gov;  and  for  inspection  from  the 
Commandant  (G-CIM-2),  U.S.  Coast 
Guard,  room  6106,  2100  Second  Street. 
SW.,  Washington,  DC,  between  10  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis,  Office  of  Information 
Management,  202-267-2326,  for 
questions  on  this  document;  Dorothy 
Beard,  Chief,  Documentary  Services 
Division,  U.S.  Department  of 
Transportation,  202-366-5149,  for 
questions  on  the  docket. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

This  request  constitutes  the  30-day 
notice  required  by  OIRA.  The  Coast 
Guard  has  already  published  (68  FR 
16065  (April  2,  2003))  the  60-day  notice 
required  by  OIRA.  That  notice  elicited 
no  comments. 

Request  for  Comments  ^  < 

The  Coast  Guard  invites  comments  on 
the  proposed  collections  of  information 
to  determine  whether  the  collections  are 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department.  In 
particular,  the  Coast  Guard  would 
appreciate  comments  addressing:  (1) 
The  practical  utility  of  the  collections; 
(2)  the  accuracy  of  the  Department's 
estimated  burden  of  the  collections;  (3) 
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ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  that  is  the 
subject  of  the  collections;  and  (4)  ways 
to  minimize  the  burden  of  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments,  to  DMS  or  OIRA,  must 
contain  the  OMB  Control  Number  of  the 
ICR  addressed.  Comments  to  DMS  must 
contain  the  docket  number  of  this 
request.  USCG  2003-14779.  Comments 
to  OIRA  are  best  assured  of  having  their 
full  effect  if  OIRA  receives  them  30  or 
fewer  days  after  the  publication  of  this 
request. 

Information  Collection  Request 

1.  Tit7e:  Vessel  Identification  System. 
OMB  Control  Number:  1625-0070. 
Type  of  Request:  Extension  of  a 

currently  approved  collection. 

Affected  Public:  Governments  of 
States  and  territories. 

Form:  This  collection  of  information 
does  not  require  the  public  to  fill  out 
forms,  but  does  require  the  information 
to  be  collected  electronically. 

Abstract:  The  Coast  Guard  must 
establish  a  nationwide  vessel- 
identiflcation  system  (VIS)  and 
centralize  certain  vessel-documentation 
functions.  VIS  provides  participating 
States  and  territories  with  access  to  data 
on  vessels  numbered  by  States  and 
territories.  Participation  in  it  is 
voluntary. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  6,045  hours  a  year. 

2.  Title:  Vital  System  Automation. 
OMB  Control  Number:  1625-0047. 
Type  of  Request:  Extension  of  a 

currently  approved  collection. 

Affected  Public:  Designers, 
manufacturers,  and  owners  of  vessels 
and  shipyards. 

Form:  This  collection  of  information 
does  not  require  the  public  to  fill  out 
forms,  but  does  require  the  information 
to  be  in  written  format  to  the  Coast 
Guard. 

Abstract:  This  collection  pertains  to 
the  vital-system  automation  on 
commercial  vessels  that  is  necessary  to 
protect  personnel  and  property  on  board 
U.S. -flag  vessels. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  57,375  hours  a  year. 

3.  Title:  Audit  Reports  under  the 
International  Safety  Management  Code. 

OMB  Control  Number:  1625-0084. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Owners  and 
operators  of  vessels,  and  organizations 


authorized  to  issue  certificates  of 
compliance  with  the  ISM  Code  for  the 
United  States. 

Form:  This  collection  of  information 
does  not  require  the  public  to  fill  out 
forms,  but  does  require  the  information 
to  be  in  written  format  to  the  Coast 
Guard. 

Abstract:  This  information  helps  to 
determine  whether  U.S.  vessels,  subject 
to  SOLAS  74,  engaged  in  international 
trade,  are  in  compliance  with  that 
treaty.  Organizations  recognized  by  the 
Coast  Guard  conduct  ongoing  audits  of 
vessels'  and  companies'  safety- 
management-systems 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  8,440  hours  a  year. 

Dated:  June  11.  2003. 
Clifford  I.  Pearson, 

Director  of  Information  and  Technology. 
|FR  Doc.  03-15301  Filed  6-17-03;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-481 5-N-33] 

Notice  Of  Submission  of  Proposed 
Information  Collection  to  OMB: 
Previous  Particiisation  Certification 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  July  18, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Conmients  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0118)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  e-mail: 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 


and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-firee  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Previous 
Participation  Certification. 

OMB  Approval  Number:  2502-0118. 

Form  Numbers:  HUD-2530. 

Descriptioii  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
collection  of  this  information  aids  in 
protecting  HUD's  Multifamily  Housing 
Programs  by  ensuring  participation  by 
responsible  individuals  and 
organizations.  HUD  evaluates  the 
feasibility  of  applicants  with  respect  to 
their  previous  track  records. 
Respondents  such  as  owners,  managers, 
consultants,  general  contractors,  and 
nursing  home  operators  and 
administrators  will  be  subject  to  review. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 
Not-for-profit  institutions. 

Frequency  of  Submission:  On 
occasion. 
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Numt)er  of 
respondents 


Reporting  Burden: 


4,300 


Annual 
responses 


Hours  per 
response 


0.5 
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Burden 
hours 


2,150 


Total  Estimated  Burden  Hours:  2,150. 
Status:  Revision  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  June  11,  2003. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  03-15298  Filed  6-17-03;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4817-N-08] 

Notice  Of  Proposed  Information 
Collection  for  Put>lic  Comment  for  the 
Section  Eight  Management 
Assessment  Program  (SEMAP) 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
wrill  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  August  18, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Mildred  M.  Hanmian,  Reports  Liaison 
Officer,  Public  and  Indian  Housing, 
Department  of  Housing  &  Urban 
Development,  451 — 7th  Street,  SW., 
Room  4249,  Washington,  DC  20410- 
5000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mildred  M.  Hamman,  (202)  708-0614, 
extension  4128,  for  copies  of  the 
proposed  forms  and  odier  available 
dociunents.  (This  is  not  a  toll-free 
number).  For  hearing-  and  speech- 
impaired  persons,  this  telephone 
number  may  be  accessed  via  TTY  (Text 
telephone)  by  calUng  the  Federal 
Information  Relay  Services  at  1-800- 
877-8339  (toll-ft-ee). 


SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

Tnis  notice  is  soliciting  comments 
fi"om  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  biu'den  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submissions  of  responses. 

This  notice  also  lists  the  following 
information: 

Title  of  Proposal:  Section  Eight 
Management  Assessment  Program 
(SEMAP). 
OMB  Control  Number:  2577-0215. 
Description  of  the  Need  for  the 
Information  and  Proposed  Use:  Public 
Housing  Agencies  (PHAs)  prepare  and 
submit  an  electronic  submission  to  HUD 
that  certifies  the  PHA's  SEMAP 
performance  in  14  key  program  areas 
involving  the  administration  and 
operation  of  the  Housing  Choice  . 
Voucher  Program.  The  certification 
profile  is  reviewed  by  HUD.  Following 
review,  HUD  assigns  each  PHA  an 
annual  SEMAP  score  and  performance 
designation  denoting  whether  the  PHA 
is  a  High,  Standard  or  Troubled  PHA. 
PHAs  that  are  designated  High  or 
Standard  must  correct  all  cited 
deficiencies  within  a  stand  timeframe 
and  may  be  required  to  develop  a 
corrective  action  plan  to  resolve  the 
areas  of  program  non-compliance.  PHAs 
designated  Troubled  must  submit  a 
corrective  action  plan  to  HUD  for  review 
and  approval  that  outlines  the  areas  of 
program  non-compliance  and  details  the 
corrective  strategies  the  PHA  will 
implement  to  resolve  the  cited 
deficiencies.  During  the  recovery 
process,  HUD  will  monitor  the  success 


of  the  recovery  progress  and  provide 
technical  assistance  to  the  PHA. 
Following  completion  of  the  corrective 
action  plan,  HUD  will  confirm  the 
success  of  the  recovery  effort  and 
remove  the  PHA  from  HUD's  listing  oT 
troubled  PHAs. 

Agency  form  number:  HUD-52648. 
Members  of  the  Affected  Public: 
PHAs,  State  and  Local  Governments, 
businesses  or  other  for-profits. 

Estimation  Including  the  Total 
Number  of  Hours  Needed  to  Prepare  the 
Information  Collection  for  the  Number 
of  Respondents,  Frequency  of  Response, 
and  Hours  of  Response:  The  number  of 
respondents  (2500  PHAs)  are  required  to 
submit  an  electronic  SEMAP 
certification  to  HUD  each  year  within  60 
calendar  days  following  the  end  of  the 
PHA's  fiscal  year  end  date.  The  number 
of  hours  that  are  anticipated  regarding 
the  certification  process  should  not 
exceed  two  hours  per  PHA  per  year, 
therefore,  5,000  hourS.  In  addition,  the 
number  of  hours  that  are  anticipated . 
regarding  the  requirement  for  the  PHAs 
to  examine  samples  of  tenant  file  data, 
for  quality  control  purposes,  should  not 
exceed  80  hours  per  PHA  per  year, 
therefore,  200,000  hours. 

Of  that  number,  it  is  anticipated  that 
approximately  10  percent  or  250  PHAs 
will  be  troubled  and  required  to  develop 
and  implement  a  corrective  active  plan. 
The  nimiber  of  hours  that  are 
anticipated  regarding  the  development 
and  implementation  of  a  corrective 
action  plan  for  those  PHAs  that  are 
designated  troubled,  varies  based  on  the 
number  and  extent  of  program 
violations  at  each  troubled  PHA  as  well 
as  the  extent  of  correction  that  will  be 
required  to  remedy  the  actual  violation. 
The  number  of  hours  that  will  be 
required  for  this  process  are  too  difficult 
to  estimate. 

Status  of  the  Proposed  Information 
Collection:  Extension  is  not  anticipated 
to  result  in  any  substantive  changes 
concerning  the  foregoing  requirements. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  June  11,  2003. 

Michael  Liu, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

BaXING  CODE  4210-33-P  r. 
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Section  8  Management  Assessment 

Program  (SEMAP) 

Certification 


U.8.  DapartnMnt  of  Housing    0MB  Approval  No.  2S77-021S  (wp.  8/31/2003) 
and  Urtan  DtvctopnMnt 

Offica  of  Public  and  Indian  Housing 


Public  reporting  burden  for  this  collection  of  inJbrmstion  is  estimated  to  average  12  hours  psr  rssponse.  including  the  lime  for  reviewing  Instnictions. 
searching  existing  data  sources,  gathering  and  mainUining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information  This  agency  may 
not  conduct  or  sponsor,  and  you  are  not  required  to  respond  to.  a  collection  of  information  unless  It  displays  a  currently  valid  0MB  control  number 
This  collection  of  information  is  required  by  24  CFR  sec  985  101  which  requires  a  Public  Housing  Agency  (PHA)  administering  a  Section  8  tenant-based 
assistance  program  to  submit  an  annual  SEMAP  Certification  within  60  days  after  the  end  of  iU  fiscal  year  The  infomietion  from  the  PHA  concerns  the 
performance  of  the  PHA  and  provides  assurance  that  there  is  no  evidence  of  seriously  deficient  performance  HUD  uses  the  information  and  other  data 
to  assess  PHA  management  capabilities  and  deficiencies,  and  to  assign  an  overall  performance  rating  to  the  PHA  Responses  are  mandatory  and  the 
information  collected  does  not  lend  itself  to  confidentiality 


Instnictions    Respond  to  this  certification  form  using  the  PHA's  actual  data  for  the  fiscal  year  just  ended 

For  PHA  FY  Ending  (mm/dd/yyyy) 


PHA  Name 


Submission  Date  (mm/dd/yyyy) 


Check  hare  if  the  PHA  expends  less  than  $300,000  a  year  In  Federal  awards 

Indicators  1  -  7  will  not  be  rated  if  the  PHA  expends  less  than  $300,000  a  year  in  Feairal  awards  and  its  Section  8  programs  are  not  audited 
for  compliance  with  regulations  by  an  independent  auditor.  A  PHA  that  expends  less  than  $300,000  in  Federal  awards  in  a  year  must  still 
complete  the  certification  lor  these  Indicators.  


Performance  Indicators 


Selection  from  the  Waiting  List.  (24  CFR  982.54(dH1)  and  982  204(a)) 

(a)  The  PHA  has  written  policies  in  its  administrative  plan  for  selecting  applicanis  from  the  waiting  tsL 


Yes  □  No  I       I 


PHA  Response 

(b)  The  PHA's  quality  control  samples  of  applicants  reaching  the  top  of  the  waiting  list  and  of  admissions  show  that  at  least  96%  of  the  fanoilies  in  the 
samples  were  selected  from  the  waiting  list  for  admission  in  accordance  wWh  the  PHAs  policies  and  nte«  the  selection  crilena  that  determined  their  places 
on  the  waiting  list  and  their  order  of  selection 


PHA  Responae 


Yes 


O Hn 


Reasonable  Rent    (24  CFR  962  4.  962  54(d)<1S).  982  158(f)(7)  and  982  507) 

(a)  The  PHA  has  and  implemente  a  reasonable  written  method  to  determine  and  document  for  each  unit  leased  that  the  rent  to  owner  is  reasonable  based 
on  current  rents  (or  comparable  unassisted  units  (i)  at  the  lime  of  iniUal  leasing,  (ii)  before  any  increase  in  the  rent  to  owner.  af>d  (iii)  at  the  HAP  contract 
anniversary  if  there  is  a  5  percent  decrease  in  the  published  FMR  m  effect  60  days  before  the  HAP  contract  anniversary  The  PHAs  method  takes  into 
consideration  the  location,  size,  type,  quality,  and  age  of  the  program  unit  af>d  of  similar  unassisted  units,  and  any  amenities,  housing  services, 
maintenance  or  utilities  provided  by  the  owners. 

PHA  Response  Yes  |       |  No  |       | 

(b)  The  PHAs  quality  control  sample  of  tenant  files  for  which  a  delenninalion  of  reasonable  rent  was  required  shows  that  the  PHA  followed  its  written 
method  to  detennine  reasonable  rent  and  documented  its  detennination  that  the  rent  to  owner  is  reasonable  as  required  for  (check  one): 

PHA  Response      |       |  At  least  98%  of  uniu  sampled       [~^  80  to  «7%  ef  unHs  sampled       |       |  Less  than  80%  o«  units  sampled 

Oetermination  of  Adjusted  Income    (24  CFR  part  5,  subpart  F  and  24  CFR  962  516) 

The  PHA  s  quality  control  sample  of  tenant  files  shows  that  at  the  time  of  admission  and  reexamination.  tt>e  PHA  property  obtained  third  party  verification 
of  adjusted  income  or  documented  why  third  party  verification  was  not  avaiUble.  used  the  verified  infonnatkxi  in  determining  adjusted  income,  property 
attnbuted  allowances  (or  expenses  and.  where  the  family  is  responsil)le  tor  utilities  under  the  lease,  the  PHA  used  ttie  appropriate  utility  allowances  for 
the  unit  leased  in  determining  the  gross  rent  for  (check  one). 

PHAReeponae      I       1  At  least  90%  of  files  sampled         |       |  80  to  88%  ef  files  sampled        f^  Less  than  80%  ef  files  sampled 


Utility  Alowance  Schedule    (24  CFR  962  517) 

The  PHA  maintains  an  up-to-date  utility  allowance  schedule  The  PHA  reviewed  utility  rale  daU  that  it  obtained  within  the  last  12  months,  and  adjusted 
Its  utility  allowance  schedule  if  there  has  been  a  change  of  10%  or  more  in  a  utility  rats  since  the  last  time  the  utility  allowance  schedule  was  revised 
PHA  Response  Yes  [       | Mo 


HQS  Quality  Control  lnspectk>ns    (24  CFR  982  405(b)) 

A  PHA  supenrisor  (or  other  qualified  person)  reinspected  a  sample  of  units  during  the  PHA  Ascal  year,  which  met  the  minimum  sample  size  required  by 
HUO  (see  24  CFR  985  2),  (or  quality  control  of  HOS  inspections  The  PHA  supervisor's  reinspected  sample  was  drawn  fcom  reoenlty  compMed  HQS 
inspectkxis  and  represents  a  cross  section  of  neighborfraods  and  the  mxk  of  a  cross  section  of  inspedors. 


PHAReeponae 


Yes 


O. 


No 


u. 


HQS  Enforcement    (24  CFR  982.404)  .,..^„^ 

The  PHA's  quality  control  sample  of  case  files  with  failed  HQS  inspections  shows  thai,  for  al  cases  sampled,  any  cMed  Wa^hreitening  HQS  deficiencies 
were  corrected  within  24  hours  from  the  inspection  and.  all  other  dted  HQS  dsfldancies  were  corroded  within  no  more  llien  30  calendar  days  from  Itw 
inspection  or  any  PHA-approved  extension,  or.  if  HQS  deficiencies  were  not  correclad  witt«ln  the  required  time  fraine.  the  PHA  slopped  housing  asslMnoe 
peymente  beginning  no  later  than  the  IWst  of  the  nionth  following  the  correctian  parted,  or  look  prompt  and  vigorous  action  to  enforce  the  fam^ 

for  (ctwck  one);       

PHAReeponae      |       |  At  leaat  98%  of  cases  sampled      |       |  Less  than  88%  ef  caaes  sampled 


PrevkMS  edHkxt  is  obsolete 


Paget  of  4 


forni  HUD-S28a  (8/2000) 
raf.  24  CFR  Part  965 
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Expanding  Housing  Opportunities.  (24  CFR  982  54(dK5),  982.153(bH3)  and  (bK4),  982.301(a)  and  963.301(bH4)  and  (bK12)) 
Appllaa  only  to  PHAa  wWi  Jurladlclion  In  metropolitan  FMR  areas. 
Check  here  If  not  appNcaMa  |       | 

(a)  The  PHA  hM  a  written  po«cy  to  encourage  participation  by  owners  of  units  outside  areas  of  poverty  or  minority  ooncentratton  which  dearty  delineates 
areas  in  Ms  jurisdidion  that  the  PHA  considers  areas  of  poverty  or  minority  concentration,  and  which  indudes  adkxts  the  PHA  will  take  to  encouraoe 
owrwr  parUdpetton.  ^^ 

PHA  Response  Yes  |       |  No  |       | 

(b)  The  PHA  has  documentation  that  shows  that  it  look  actions  i«lk»ted  in  its  written  polk:y  to  encourage  participation  by  owners  outside  areas  of  D^ 
and  minority  concentration. t~      » 

PHA  Response  Yes  |       |  No  |       | 

(c)  The  PHA  has  prepared  maps  that  show  various  areas,  both  wHhin  and  neighboring  ite  jurisdidton.  with  housing  opportunities  outside  areas  of  poverty 
and  minority  concentratton;  the  PHA  has  assembled  informatton  about  job  opportunities,  schods  and  senm:es  in  these  areas:  and  th»PHA  uses  the  maps 
and  related  information  when  briefing  voucher  hdders. 
PHA  Response 


Yes  □  No  □ 


(d)  The  PHAs  infomwtwn  packet  for  voucher  hoUers  contains  either  a  Hst  of  owners  who  are  willing  to  lease,  or  properties  available  for  lease  under 
the  voucher  program,  or  a  list  of  other  organizations  that  will  help  families  find  units  and  the  list  indudes  properties  or  organizations  that  operate  outside 
areas  of  poverty  or  minority  concentration 

PHA  Response  Yea  f     |  No  |        | 

(e)  The  PHA's  information  packet  includes  an  explanation  of  how  portability  wortis  and  indudes  a  list  of  neighboring  PHAs  with  the  name  address  and 
telephone  number  of  a  portability  oontad  person  at  each.  , 
PHA  Response           Yes  [^              No  [~^ 

(0  The  PHA  has  analyzed  whether  voucher  holders  have  experienced  difficulties  in  finding  housing  outside  areas  of  poverty  or  minority  concentratton 
and,  where  such  difficulties  were  found,  the  PHA  has  considered  whether  it  is  appropriate  to  seek  approval  of  exceptkxi  payment  standard  amounte  in 
any  part  of  its  jurisdwtton  and  has  sought  HUD  approval  when  necessary. 
PHA  Response  Yes  |       |  No  [^ 


Payment  Standanls.  The  PHA  has  adopted  cunent  payment  standards  for  the  voucher  program  by  unit  size  for  each  FMR  area  in  the  PHA  jurisdKtton 
and,  if  applicable,  for  each  PHA-designaled  part  of  an  FMR  area,  which  do  not  exceed  110  percent  of  the  current  applicable  FMR  and  which  are  not 
less  than  90  percent  of  the  cunent  FMR  (unless  a  tower  percent  is  approved  by  HUD).  (24  CFR  982.503) 

^ 

PHA  Response  Yes  |       |  No  [       |  i 

Enter  current  FURs  and  payment  standards  (PS)  ^ 


0-BR  FMR 
PS 


1-BR  FMR 
PS 


2-BRFMR. 
PS 


3-BR  FMR 
PS_ 


4-BR  FMR 
PS  


If  the  PHA  has  Jurisdiction  in  more  than  one  FMR  area,  and/or  If  the  PHA  has  established  separate  payment  standards  for  a  PHA-deslgnated 
part  of  an  FMR  area,  attach  similar  FMR  and  payment  standard  comparisons  for  each  FMR  area  artd  designated  area. 


Annual  ReexaminaUons.   The  PHA  completes  a  reexamination  for  each  partidpating  family  at  least  every  12  months    (24  CFR  962  516) 
PHA  Response  Yes  [^  No  |       | 


10.      Corred  Tenant  Rent  Calculations    The  PHA  con^edly  calculates  tenant  rent  in  the  rental  certificate  program  and  the  family  rent  to  owner  in  the  rental 
voucher  program    (24  CFR  982,  Subpart  K) 


PHA  Response 


Yes  I       I  No  □ 


11.      Precontrad  HQS  Inspednns.  Each  newly  leased  unit  passed  HQS  inspedton  before  the  beginning  date  of  the  assisted  lease  and  HAP  oontrad   (24  CFR 
962305) 


PHA  Response 


Yes  I       I  No|~| 


12.      Annual  HQS  Inspedtons.  The  PHA  inspects  each  unrt  under  contract  at  least  annually    (24  CFR  982.405(a)) 
PHA  Response  Yes  [^  No  I       | 


1 3.      Lease-Up.  The  PHA  executes  assistance  contrads  on  behalf  of  eligible  families  for  the  number  of  units  that  has  been  under  budget  for  at  least  one  year 
PHA  Responae  Yes  |       |  No  |       |  '  , 


14a     FamiySelf'SdRciencyEnroftnenL  The  PHA  has  enroled  famiies  in  FSS  as  required.  (24C:fR9B4106) 

Apples  only  to  PHAs  rsqubed  toadrnMater  an  FSS  program. 

Check  hero  If  not  applicable  |       | 

PHA  Response 

a  Number  of  mandatory  FSS  stots  (Count  units  funded  under  the  FY  1 992  FSS  incentive  awards  and  in  FY  1 993  and  later 
through  10/20/1998.  Exckide  units  funded  in  connedton  with  Section  8  and  Section  23  project-based  contrad 
lerminaltons:  public  housing  demdition.  disposition  and  replacement,  HUD  multifamily  property  sales:  prepaid  or 
tenninaled  mortgages  under  sednn  236  or  section  221(d)(3):  and  Sedwn  8  renewal  funding  Subtrad  the  number  of 
families  that  successfully  completed  their  contrads  on  or  after  10/21/1998.) 

or.  Number  of  mandatory  FSS  stots  under  HUD-approved  exceptton 
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b    Numbar  o(  FSS  fwnlHM  currwMy  >nro»»d 


c.  PoftabWiy:  If  you  are  ttM  InWal  PHA.  •ntor  tt>«  number  of  famines  currendy  aiwaied  In  your  FSS  program,  but  wtw 
have  moved  under  portabNity  and  whose  Section  8  assistance  is  administered  by  arwiher  PHA 

Percent  of  FSS  slou  Med  (b  ♦  c  divided  by  a) 


14b.   Percent  of  FSS  Participants  wHh  Escrow  Account  Balances.    Tt»e  PHA  has  made  progress  in  supporting  family  self-sufliciency  as  measured  by  the 
percent  of  currenUy  enrolled  FSS  families  with  escrow  account  balances    (24  CFR  984  305) 
Applies  only  to  PHAs  re«|ulradto  administer  an  FSS  program. 
Check  here  H  not  applicable  |       | 


PHA  Response  Yea  \~]  Mo  (^  / 

Portability    If  you  are  the  Initial  PHA,  enter  the  number  of  families  with  FSS  escrow  accounts  currently  enrolled  in  your 
FSS  program,  but  wtw  have  moved  under  portability  and  whose  Section  8  assistance  is  administered  by  another  PHA 


Oeconcentration  Bonus  Indicator    (Optional  and  only  for  PHAs  with  jurisdiction  in  metropoMan  FMR  areas). 

The  PHA  is  submitting  with  this  certification  data  which  show  that 

(1)  Half  or  more  of  all  Section  8  families  with  children  assisted  by  the  PHA  In  its  principal  operating  area  resided  in  low  poverty  census  tracts  at  the  end  of  the  last 
PHA  FY; 

(2)  The  percent  of  Section  8  nxjver  families  with  chiWrsn  who  moved  to  low  poverty  census  tracts  in  the  PHAs  principal  operating  area  during  the  last  PHA  FY 
is  at  least  two  percentage  points  higher  than  the  percent  of  al  Section  8  families  with  children  who  resided  in  low  poverty  consus  tracts  at  the  end  of  the  last 
PHA  FY; 


(3)  The  percent  of  Section  8  mover  families  with  children  who  moved  lo  low  poverty  census  tracts  in  the  PHAs  principal  operating  area  over  the  last  two 
PHA  FYs  is  at  least  two  percentage  points  higher  than  the  percent  of  al  Section  8  families  wilh  children  who  resided  in  low  poverty  census  tracte  at  the 
end  of  the  second  to  last  PHA  FY 


PHA  Responae 


Ye.  □  MO  □ 


If  yes,  atuch  completed  deconcentratlon  bonus  Indicator  addendum. 


I  hereby  certity  that,  to  the  best  of  my  knowledge,  the  above  responses  under  the  Section  8  Management  Assessment  Program  (SEMAP)  are  tnje  and  accurate 
lor  the  PHA  fiscal  year  indicated  above    I  also  certify  that,  lo  my  present  Itnowledge.  there  is  not  evidence  lo  indicate  seriously  deficient  performance  that  casts 
doubt  on  the  PHAs  capacity  lo  administer  Section  8  rental  assistance  m  accordance  with  Federal  law  and  regulations 
Wvnlng:  HUD  w«  prosecute  Use  claims  and  sialemenis   Convidion  may  reeuK  m  cnmnal  andtor  civl  penates   (18  US.C.  1001. 1010. 1012;   31  U.S.C.  3729. 3802) 

Executive  Director,  signature  Chairperson.  Board  of  Commissioners,  signature 


Date  (mm/dd/yyyy) . 


Date  (mm/dd/yyyy) . 


The  PHA  may  Include  wHh  ito  SEMAP  certification  any  information  bearing  on  Ihe  accuracy  or  oomple»enes*of  Ihe  infemwlion  used  by  Ihe  PHA  in  providing  lis 
certification. 
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SEMAP  Certification  -  Addendum  for  Reporting  Data  for  Oeconcentration  Bonus  indicator 


Dale  (mm/dd/yyyy) . 


PHA  Name 


Principal  Operating  Area  of  PHA ; 

(The  geographic  entity  for  which  the  Census  tabulates  data)  *~ 

Special  InstmcUona  for  State  or  regional  PHAs.  Complete  a  copy  of  this  addendum  for  each  metropolitan  area  orportion  of  a  metropolitan  area  (ie  principal 
operating  areas)  where  the  PHA  has  assisted  20  or  more  Section  8  fantHies  with  children  in  the  last  completed  PHA  FY.  HUD  will  rate  the  areas  separately 
and  the  separate  ratings  w«l  then  be  weighted  by  the  number  of  assisted  families  with  chiidren  in  each  area  and  averaged  to  determine  bonus  points 

1990  Census  Poverty  Rat»  of  Principal  Operating  Area 


Criteria  to  Obtain  Oeconcentration  Indicator  Bonus  Points 

To  qualify  for  bonus  points,  a  PHA  nwjst  complete  the  requested  information  and  answer  yes  for  only  one  of  the  3  criteria  below.  However, 
State  and  regional  PHAs  must  always  complete  line  1)  b  for  each  metropolitan  principal  operating  area. 

1 ) a.  Number  of  Section  8  families  with  children  assisted  by  the  PHA  in  its  principal  operating  area  at  the  end  of  the  last  PHA 

FY  who  live  in  low  poverty  census  tracts.  A  low  poverty  census  tract  is  a  tract  with  a  poverty  rate  at  or  below  the  overall 
poverty  rate  for  the  principal  operating  area  of  the  PHA,  or  at  or  below  10%  whichever  is  greater. 

b.  Total  Section  8  families  with  children  assisted  by  the  PHA  in  its  principal  operating  area  at  the  end  of  the  last  PHA  FY. 

c.  Percent  of  all  Section  8  families  with  children  residing  in  low  poverty  census  tracts  in  the  PHA's  prindpal  operating  area 

at  the  end  of  the  last  PHA  FY  (line  a  divided  by  line  b). 

Is  line  c  50%  or  more?  Yea  [       |  No  |       | 

2) a.  Percent  of  all  Section  8  families  with  children  residing  in  low  poverty  census  tracts  in  the  PHA's  principal  operating  area 

at  the  end  of  the  last  completed  PHA  FY. 

b.  Number  of  Section  8  families  with  children  who  moved  to  low  poverty  census  tracts  during  the  last  completed  PHA  FY. 

c.  Number  of  Section  8  families  with  children  who  moved  during  the  last  completed  PHA  FV. 

d-  Percent  of  all  Section  8  mover  families  with  children  who  moved  to  low  poverty  census  tracts  during  the  last  PHA  fiscal 

year  (line  b  divided  by  line  c).  --^_ 

Is  line  d  at  least  two  percentage  points  Ngher  than  line  a?  Yea  |       |  No  |       | 

3)     a.  Percent  of  all  Section  8  families  with  children  residing  in  low  poverty  census  tracts  in  the  PHA's  principal  operating  area 

at  the  end  of  the  second  to  last  completed  PHA  FY. 

— b.  Number  of  Section  8  families  with  children  who  nrioved  to  low  poverty  census  tracts  during  the  last  two  completed  PHA  FYs. 

c.  Number  of  Section  8  families  with  children  who  nrvsved  during  the  last  two  completed  PHA  FYs. 

d.  Percent  of  all  Section  8  mover  families  wilh  children  who  moved  to  low  poverty  census  tracts  over  the  last  two  completed 

PHA  FYs  (line  b  divided  by  line  c). 

Is  line  d  at  least  two  percentage  points  higher  than  line  a?  Yea  |~~|  No  |      | 


If  one  of  the  3  criteria  above  is  met,  the  PHA  may  be  eiigible  for  5  bonus  points. 
See  instructions  above  concerning  bonus  points  for  State  and  regional  PHAs. 
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(FR  Doc.  03-15299  Filed  6-17-03;  8:45  am] 
BILLING  CODE  4210-33-C 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  tlie  Secretary 

Central  Arizona  Project,  Arizona;  Water 
Allocations 

agency:  Office  of  the  Secretary.  Interior. 
ACTION:  Notice  of  final  decision  to 
modify  the  Secretary  of  the  hiterior's 
record  of  decision. 

SUMMARY:  The  Department  hereby  issues 
notice  of  its  final  decision  to  modify  the 
1983  Central  Arizona  Project  (CAP) 
Water  Allocation  Decision  to  delete  the 
mandatory  effluent  pooling  provision. 
As  supported  by  public  comment,  we 
now  view  that  provision  as  an 
impediment  to  effluent  exchanges  and 
effective  water  management  in  central 
Arizona.  The  decision  that  we  are 
publishing  in  this  notice  eliminates  the 
requirement  for  a  mandatory  effluent 
pooling  provision  in  CAP  water  service 
subcontracts.  We  will  grant  the  requests 
by  the  cities  of  Chandler  and  Mesa  to 
amend  their  water  service  subcontracts 
to  remove  the  mandatory  effluent 
pooling  provision  and  we  will  delete  the 
mandatory  effluent  pooling  provision  in 
other  CAP  municipal  and  industrial 
water  service  subcontracts  upon  request. 
DATES:  This  final  decision  is  effective 
June  18,  2003  and  amends  the  previous 
allocation  decision  published  by 
Secretary  Watt  on  March  24,  1983  (48 
FR  12446). 

ADDRESSES:  To  receive  a  copy  of  the 
Final  Environmental  Assessment  and 
responses  thereto,  contact  John 
McGlothen,  NEPA  Specialist,  Phoenix 
Area  Office,  Bureau  of  Reclamation, 
P.O.  Box  81169,  Phoenix,  Arizona 
85069,  telephone:  602-216-3866. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Nelson,  Contracts  and  Repayment 
Specialist,  Phoenix  Area  Office,  Bureau 
of  Reclamation,  telephone:  (602)  216- 
3878. 

SUPPLEMENTARY  INFORMATION: 

I.  Previous  Notices  Related  to  CAP  Water 

II.  Background 

III.  Rationale  for  Final  Decision 

IV.  Comments  on  the  Proposed  Modification 

and  Responses 

V.  Compliance  with  NEPA 

I.  Previous  Notices  Related  to  CAP 
Water 

Previous  notices  related  to  CAP  water 
were  published  in  the  Federal  Register 
as  37  FR  28082,  Dec.  20,  1972;  40  FR 
17297,  Apr.  18,  1975;  41  FR  45883,  Oct. 
18,  1976;  45  FR  52938,  Aug.  8,  1980;  45 


FR  81265,  Dec.  10,  1980;  48  FR  12446. 
Mar.  24,  1983;  56  FR  29704,  Jun.  28, 
1991;  57  FR  4470,  Feb.  5,  1992;  and  57 
FR  48388,  Oct.  23,  1992.  The  above 
listed  notices  and  decisions  were  made 
pursuant  to  the  authority  vested  in  the 
Secretary  by  the  Reclamation  Act  of 
1902  as  amended  and  supplemented  (32 
Stat.  388,  43  U.S.C.  391),  the  Boulder 
Canyon  Project  Act  of  December  21, 
1928  (45  Stat.  1057).  the  Colorado  River 
Basin  Project  Act  of  September  30,  1968 
(82  Stat.  885,  43  U.S.C.  1501)  and  in 
recognition  of  the  Secretary's  trust 
responsibility  to  Indian  tribes. 

n.  Background 

Following  the  1983  CAP  Water 
Allocation  Decision,  the  Bureau  of 
Reclamation,  the  Central  Arizona  Water 
Conservation  District  (CAWCD),  and 
each  of  the  non-Indian  CAP  water 
allottees  desiring  CAP  water  entered 
into  three-party  water  service 
subcontracts  providing  for  the  delivery 
of  CAP  water.  In  order  to  ensure 
implementation  of  the  mandatory 
effluent  pooling  provision,  municipal, 
and  industrial  (M&I)  water  service 
subcontractors  who  choose  to 
circumvent  the  effluent  pooling 
provision  and  directly  exchange  their 
effluent  with  Indian  tribes  are  subject  to 
a  reduction  in  their  entitlement  to  CAP 
water  under  their  subcontracts  by  the 
amount  of  CAP  water  received  from  the 
effluent  exchange. 

The  Department  indicated  in  the  1983 
CAP  Water  Allocation  Decision  that 
CAP  M&I  water  allocations  could  be 
made  more  firm  by  execution  of  feasible 
non-potable  effluent  exchanges  with 
Indian  tribes.  The  1983  CAP  Water 
Allocation  Decision  also  implemented  a 
pooling  provision  whereby  all  M&I 
water  service  subcontractors  share  in 
the  benefits  of  effluent  exchanges.  In  a 
time  of  shortage  of  CAP  water  under  the 
effluent  pooling  provision,  the 
additional  CAP  water  made  available  as 
a  result  of  any  effluent  exchanges  with 
Indian  tribes  would  be  shared  by  all 
M&I  subcontractors,  thereby  reducing 
the  amoimt  of  shortage  for  each 
subcontractor.  The  pooling  provision 
was  included  in  the  CAP  M&I  water 
service  subcontracts. 

The  1983  CAP  Water  Allocation 
Decision  also  provided  that  the 
Department  could  require  Indian  tribes 
located  in  close  proximity  to 
metropolitan  areas  to  take  delivery  of 
effluent  in  lieu  of  CAP  water.  This 
requirement  was  eliminated  by  a 
Secretarial  decision  published  in  the 
Federal  Register  on  October  23, 1992,  so 
that  any  effluent  exchanges  involving 
Indian  tribes  would  occur  on  a 
voluntary  basis. 


The  major  cities  in  Maricopa  County, 
which  are  the  sources  of  most  of  the 
exchangeable  effluent,  prefer  to 
exchange  effluent  on  their  own.  incur 
all  related  treatment  and  transportation 
expenses,  and  receive  any  benefits  from 
the  exchange. 

The  notice  of  proposed  modification 
of  the  Secretary  of  the  Interior's  Record 
of  Decision  to  remove  the  mandatory 
effluent  pooling  provision  and  request 
for  comments  was  published  in  the 
Federal  Register  (67  FR  38514,  June  4, 
2002).  Implementation  of  the  proposed 
modification  was  the  only  option 
presented. 

m.  Rationale  for  Final  Decision 

The  Department  favors  elimination  of 
the  mandatory  effluent  pooling 
provision  from  the  1983  CAP  Water 
Allocation  Decision  for  the  following 
reasons: 

(1)  In  response  to  public  comments 
submitted  by  the  City  of  Phoenix  in 
1992  concerning  the  mandatory  effluent 
pooling  provision,  the  Department 
committed  to  re-evaluate  this  provision 
at  a  later  date  after  consultation  with  the 
Arizona  Department  of  Water  Resources 
(ADWR)  (see  57  FR  48389,  Oct.  23, 
1992).  hi  part,  the  City  of  Phoenix  stated 
"*   *   *  The  City  of  Phoenix  agrees  with 
the  reasons  for  deleting  the  mandatory 
substitute  water  provision  from  the 
Indian  CAP  Contracts  and  believes  that 
it  is  equally  important  to  remove  the 
provision  from  CAP  M&I  subcontracts 
that  would  penalize  a  subcontractor  for 
entering  into  a  direct  effluent  exchange 
with  an  Indian  Community  for  CAP 
water."  The  Department  acknowledged 
the  City  of  Phoenix's  concerns  that  the 
provisions  of  the  effluent  exchange 
article  in  the  CAP  M&I  water  service 
subcontracts  may  no  longer  be  critical  to 
the  management  of  water  supplies  in 
central  Arizona. 

(2)  The  mandatory  effluent  pooling 
provision  removes  any  incentive  for  a 
municipality  to  exchange  effluent  with  . 
an  Indian  tribe.  The  Department 
believes  that  effluent  producing  entities, 
Indian  tribes,  the  State  of  Arizona,  and 
other  local  organizations  should  be  free 
to  pursue  local  water  management 
decisions  that  are  in  the  best  interest  of 
the  local  economies,  and  that  they 
should  not  be  constrained  in  such  water 
management  decisions  by  the 
mandatory  effluent  pooling  provision. 

(3)  ADWR  now  supports  removing  the 
mandatory  effluent  pooling  provision 
from  the  1983  CAP  Water  Allocation 
Decision  and  the  CAP  M&I  water  service 
subcontracts. 

(4)  CAWCD,  as  a  party  to  the  CAP 
M&I  water  service  subcontracts,  does 
not  object  to  deletion  of  the  mandatory 
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effluent  pooling  provision  from  the 
subcontracts. 

(5)  The  Department  is  aware  of  two 
pending  effluent  exchange  agreements 
that  require  departmental  approval.  The 
cities  of  Chandler  and  Mesa  each  have 

a  proposed  effluent  exchange  agreement 
with  the  Gila  River  Indian  Community 
(GRIC).  The  benefits  resulting  from  the 
proposed  exchanges  to  the  cities  and 
GRIC  will  not  occur  unless  and  until  the 
mandatory  effluent  provision  is 
removed  fit)m  the  cities'  CAP  water 
service  subcontracts. 

(6)  The  Department  received  four 
responses  to  the  proposed  action  during 
the  Federal  Register  notice  public 
comment  period.  Each  respondent 
provided  rationale  and 
recommendations  that  support  the 
option  of  modifying  the  Secretary's 
Record  of  Decision  to  remove  the 
mandatory  effluent  pooling  provision. 
The  Department  received  no  objections 
to  this  proposed  action. 

IV.  Comments  on  the  Proposed 
Modification  and  Responses 

(1)  Salt  River  Project.  July  5,  2002 

Comment  1-1:  "SRP  agrees  with  the 
Department's  determination  that  the 
mandatory  effluent  pooling  provision  is 
an  impediment  to  effluent  exchanges 
and  effective  water  management  in 
central  Arizona.  For  example,  without 
the  modification  the  cities  of  Chandler 
and  Mesa  will  not  be  able  to  undertake 
effluent-CAP  water  exchanges  pursuant 
to  the  Reclaimed  Water  Exchange 
Agreement  portion  of  the  Gila  River 
Indian  Community  Settlement." 

Response  1-1 :  SRP's  expression  of 
support  for  the  Department's  proposal  is 
noted. 

(2)  City  of  Phoenix,  July  5,  2002 

Comment  1-2:  "The  City  of  Phoenix 
has  long  supported  the  removal  of  that 
sentence.  In  1982  the  City  sent  two 
letters  to  then  Secretarj'  of  the  Interior 
James  Watt  asking  that  the  mandatory 
effluent  exchange  pooling  concept  be 
eliminated  from  the  Secretary's 
proposed  allocation  decision.  We 
maintained  then  that  the  inclusion  of 
such  a  provision  would  serve  to  inhibit 
future  exchanges  which  would 
otherwise  be  mutually  beneficial  to  the 
exchanging  parties  *  *  *.  We  are 
pleased  that  you  are  now  proposing  to 
eliminate  the  mandatory  effluent 
exchange  pooling  requirement  from 
both  the  Secretary's  record  of  decision 
and  also  from  the  CAP  M&l 
subcontracts." 

Response  1-2:  The  City  of  Phoenix 
position  has  remained  consistent 
throughout  the  period  following  the 


Secretary's  decision.  It  has  been 
instrumental  in  spurring  the 
Department's  investigation  of  the  issues 
arising  from  the  mandatory  effluent 
exchange  provision. 

(3)  City  of  Chandler,  July  3.  2002 

Comment  1-3:  "The  City  of  Chandler, 
Arizona  submits  this  letter  in  support  oJF 
the  proposed  modification  of  the 
Secretary  of  Interior's  March,  1983 
Record  of  Decision,  which  deletes  the 
mandatory  effluent  pooling  provision 
from  Central  Arizona  Project  ("CAP") 
water  service  contracts.  This  provision, 
and  the  related  M&l  subcontracts' 
effluent  exchanges  restriction,  prevent 
municipalities  from  exchanging  effluent 
for  CAP  water  held  by  Indian 
communities.  The  proposed 
modification  encourages  better  water 
management,  and  will  allow  for  a 
necessary  effluent  exchange  as  part  of 
the  Gila  River  Indian  Community  water 
rights  settlement." 

Response  1-3:  The  Department 
acknowledges  the  City  of  Chandler's 
statements  of  support  for  the  Secretary's 
proposed  modification  of  the  1983 
Record  of  Decision.  It  also  notes  that 
Chandler's  position  supports  and  is 
consistent  with  its  formal  request  for  an 
amendment  of  its  CAP  water  service 
contract  to  remove  the  mandatory 
effluent  pooling  provision,  which  is 
pending. 

(4)  City  of  Mesa,  June  1 7,  2002 

Comment  1-4:  "The  Cify  of  Mesa  fully 
supports  the  Department's  proposal  to 
modify  the  1983  Central  Arizona  Project 
(CAP)  Water  Allocation  Decision  to 
delete  the  mandatory  effluent  pooling 
provision.  We  agree  with  Department's 
determination  that  the  mandatory 
effluent  pooling  provision  is  an 
impediment  to  effluent  exchanges  and 
effective  water  management  in  central 
Arizona.   *   *   *  The  City  of  Mesa 
intends  to  enter  into  an  effluent 
exchange  agreement  with  the  Gila  River  v 
Indian  Community  (GRIC)  through  the 
proposed  GRIC  water  rights  settlement. 
The  benefits  resulting  from  the 
proposed  exchanges  to  Mesa  and  GRIC 
will  not  occur  unless  and  until  the 
mandatory  effluent  provision  is 
removed  from  Mesa's  CAP  water  service 
subcontracts  *   *   *  We  urge  the 
Secretary  to  amend  Mesa's  CAP  water 
service  subcontracts  to  delete  the 
mandatory  effluent  pooling  provision." 

Response  1-4:  The  Department 
acknowledges  and  accepts  the  City  of 
Mesa's  statements  of  support  for  the 
Secretary's  proposed  modification  of  the 
1983  Record  of  Decision.  Its  comments 
are  consistent  with  its  formal  request  for 
an  amendment  of  its  CAP  water  service 


contract  to  remove  the  mandatory 
effluent  pooling  provision,  which  is 
pending^ 

V.  Compliance  With  NEPA 

The  Department  has  completed  a 
Final  Envirormjental  Assessment  (EA) 
on  the  impact  of  modifying  the,  1983 
CAP  Water  Allocation  Decision  to  delete 
the  mandatory  effluent  pooling 
provision.  The  Final  EA  resulted  in  a 
"Finding  of  No  Significant  Impact" 
(FONSI)  to  the  human  environment  and 
was  signed  August  5,  2002  by 
Reclamation's  Phoenix  Area  Office 
Manager,  Phoenix,  Arizona. 

Final  Decision 

The  following  sentence  is  hereby 
deleted  from  the  1983  CAP  Water 
Allocation  Decision  (March  24,  1983,  48 
FR  12447):  "This  allocation  is  subject  to 
adoption  of  a  pooling  concept  whereby 
all  M&I  allottees  share  in  the  benefits  of 
effluent  exchanges." 

Dated:  May  14.  2003. 
Gale  A.  Norton, 
Secretary  of  the  Interior. 
[FR  Doc.  03-15280  Filed  6-17-03;  8:45  am) 
B«.1JNG  COOE  4310-MN-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-020-1010-AC] 

Notice  of  Public  Meeting,  Eastern 
Montana  Resource  Advisory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior,  Montana,  Billings  and  Miles 
City  field  offices. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the  U.S. 
Department  of  the  Interior.  Biueau  of 
Land  Management  (BLM)  Eastern 
Montana  Resource  Advisor\'  Council 
(RAC),  will  meet  as  indicated  below. 

DATES:  The  meeting  will  be  held  August 
14,  2003,  in  Billings.  MT  beginning  at  8 
a.m.  When  determined,  the  meeting 
place  will  be  announced  in  a  News 
Release.  The  public  comment  period 
will  begin  at  approximately  1 1  a.m.  and 
the  meeting  will  adjourn  at 
approximately  3:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Jacobsen,  Pubhc  Affairs  Specialist, 
Miles  City  Field  Office,  111  Garryowen 
Road,  Miles  City,  Montana,  59301, 
telephone  (406f  233-2831. 
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SUPPLEMENTARY  INFORMATION:  The  15- 

member  Council  advises  the  Secretary 
of  the  Interior,  through  the  Bureau  of 
Land  Management,  on  a  variety  of 
planning  and  management  issues 
associated  with  public  land  I 

management  in  Montana.  At  this 
meeting,  topics  we  plan  to  discuss 
include:  Sustaining  Working 
Landscapes  Initiative,  OHV  Update, 
National  RAC  meeting  report. 
Weatherman  Draw  Subcommittee 
update.  Oil  and  Gas  EIS  Update  and 
other  topics  the  council  may  raise. 

All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  Council.  Each  formal 
Council  meeting  will  also  have  time 
allocated  for  hearing  public  comments. 
Depending  on  the  number  of  persons 
wishing  to  comment  and  time  available, 
the  time  for  individual  oral  comments 
may  be  limited.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation,  tour 
transportation  or  other  reasonable 
accommodations,  should  contact  the 
BLM  as  provided  above. 

Dated;  |une  6,  2003. 
David  Mcllnay, 
Field  Manager. 
(FR  Doc.  03-15331  Filed  6-17-03;  8:45  ami 

BILLING  COOe  4310-W-F 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[0R1 1 3-5882-PF,  HAG03-01 97]  , 

Notice  of  Resource  Advisory 
Committee  Field  Trips  and  Meetings 

agency:  Medford  District,  Bureau  of 
Land  Management,  Interior. 
ACTION:  Notice  of  Resource  Advisory 
Committee  field  trips  and  meetings. 

SUMMARY:  The  Medford  District  BLM 
will  be  hosting  a  series  of  field  trips  and 
meetings  for  the  Medford  Resource 
Advisory  Committee.  The  purpose  of 
the  field  trips  and  meetings  will  be  to 
discuss  and  make  recommendations  for 
projects  submitted  for  funding  under  the 
Secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000  (Pub.  L. 
106-393).  The  committee  will  also  be 
reviewing  the  progress  of  projects 
funded  in  previous  years. 

The  field  trips  will  leave  from  the 
BLM  office  at  3040  Biddle  Road, 
Medford,  Oregon  at  8:30  a.m.  and  will 
return  to  the  BLM  office  at 
approximately  4  p.m.  on  July  14,  2003 
and  July  28,  2003.  The  itinerary  of  the 
field  trips  will  vary  depending  on  the 
types  of  projects  to  be  visited,  but  all 


locations  will  be  within  the  Medford 
BLM  District. 

The  primary  office  meeting  of  the 
Resource  Advisory  Committee  will  be 
held  on  August  11,  2003  at  the  BLM 
office  at  3040  Biddle  Road,  Medford, 
Oregon  beginning  at  10  a.m.  The 
objective  of  this  meeting  is  to  review 
proposals  for  projects  to  be  funded  in 
Fiscal  Year  2004.  If  there  is  not  enough 
time  to  adequately  consider  all  the 
proposed  projects,  a  follow-up  meeting 
will  be  held  at  the  BLM  office  on  August 
14,  2003,  also  beginning  at  10  a.m. 

DATES:  The  field  trips  will  take  place  on 
July  14  and  July  28.  They  will  leave  the 
BLM  office  at  8:30  and  retvun  at 
approximately  4  p.m.  The  meeting  will 
take  place  at  the  BLM  building  on 
August  11,  2003  beginning  at  10  a.m.;  a 
follow-up  meeting  will  take  place  at  the 
BLM  office  on  August  14,  2003,  if 
necessary  to  review  all  the  proposals 
and  make  recommendations.  These 
times  and  dates  will  be  published  on  the 
Medford  District  Web  site  http:// 
www.or.blm.gov/Medford  and  in  the 
"Medford  Mail  Tribune"  and  "Grant's 
Pass  Courier"  newspapers. 

FOR  FURTHER  INFORMATION  AND 
ADDRESSES:  Comments  and  questions 
should  be  sent  to  Roger  Schnoes,  Bureau 
of  Land  Management,  3040  Biddle  Road, 
Medford,  Oregon,  97504.  (541)  618- 
2417,  or  fax  to  (541)  618-2400.  or  e-mail 
to  J  10mb@or.blni.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000  (Pub.  L. 
106-393)  established  the  Resource 
Advisory  Committees  associated  with 
the  BLM  Districts  and  National  Forests 
in  western  Oregon  to  assist  the  BLM  and 
Forest  Service  fund  projects  to  restore 
stability  and  predictability  to  the  annual 
payments  to  the  States  and  counties  and 
to  benefit  public  schools,  roads  and 
other  purposes.  The  Medford  BLM 
Resource  Advisory  Committee  has  met 
in  2001  and  2002  and  made^ 
recommendations  for  funding  projects. 
Projects  for  Fiscal  Year  2004  have  been 
submitted  by  BLM  staff  and  by  the 
public  and  these  have  been  made 
available  to  the  Resource  Advisory 
Committee.  They  will  also  be  published 
on  the  BLM  Web  site  at  http:// 
www.or.blm.gov/Medford.  The  Resource 
Advisory  Committee  will  have  two 
opportunities  to  visit  project  sites 
during  the  field  trips  in  July  which  are 
the  subject  of  this  notice.  The  field  trips 
will  include  some  of  the  projects  being 
proposed  for  Fiscal  Year  2004  as  well  as 
some  of  the  projects  already  approved 
and  funded  in  Fiscal  Years  2002  and 
2003. 


At  the  formal  meeting,  the  Resource 
Advisory  Committee  will  discuss  the 
projects  which  were  submitted  for 
funding  in  Fiscal  Year  2004.  The  public 
will  be  able  to  comment  on^ose 
projects  at  that  time.  The  Resource 
Advisory  Committee  will  make 
recommendations  on  project  funding  to 
the  Designated  Federal  Official,  who  is 
the  Medford  BLM  District  Manager.  The 
Designated  Federal  Official  will  then 
make  a  final  determination  on  which 
projects  will  be  funded  in  Fiscal  Year 
2004. 

The  purposes  of  the  field  trips  and  the 
meetings  are  to  allow  the  Resource 
Advisory  Committee  to  discuss  and  ^ 

fully  understand  the  projects.  They  will 
have  the  opportimity  to  ask  questions  of 
BLM  managers  and  staff  as  well  as  the 
public  parties  who  made  the 
submissions.  Considering  the  proposals 
in  a  meeting  format  will  allow  the 
Committee  to  exchange  information  and 
alternatives  and  reach  a  set  of 
reconunendations  for  funding. 

Authority:  Federal  Land  Policy  and 
Management  Act  (FLPMA)  and  Secure  Rural 
Schools  and  Community  Self-Determination 
Act  of  2000. 

Dated:  June  10,  2003. 
Mary  L.  Smelcer, 

Acting  District  Manager.  Medford  District, 
Bureau  of  Land  Management. 
[FR  Doc.  03-15332  Filed  6-17-03;  8:45  ami 
BILLING  COOE  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

tWY-957-02-1 420-BJ] 

Plats  of  Survey  Filing;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  filing  of  plats  of 

survey,  Wyoming. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  has  filed  the  plats  of 
survey  of  the  lands  described  below  in 
the  BLM  Wyoming  State  Office, 
Cheyenne,  Wyoming,  on  June  9,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management.  5353 
Yellowstone  Road,  PO  Box  1828. 
Cheyenne,  Wyoming  82003. 
SUPPLEMENTARY  INFORMATION:  These 
surveys  were  executed  at  the  request  of 
the  Bureau  of  Land  Management,  and 
are  necessary  for  the  management  of 
resources.  The  lands  siu^^eyed  are: 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  section  28,  and  the  metes  and  bounds 
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survey  of  Parcel  A,  section  28  Township 
26  north.  Range  105  west,  Sixth 
Principal  Meridian,  Wyoming,  was 
accepted  Jime  9,  2003. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  and  the  subdivision 
of  section  lines  and  the  subdivision  of 
section  27,  Township  34  north.  Range 
109  west.  Sixth  Principal  Meridian, 
Wyoming,  was  accepted  Jime  9,  2003. 

Copies  of  the  preceding  described 
plats  are  available  to  the  public. 

Dated:  June  12.  2003. 
John  P.  Lee, 

Chief  Cadastral  Surveyor,  Division  of  Support 

Services. 

[FR  Doc.  03-1532a  Filed  6-17-03;  8:45  ami 

BILUNG  COOE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-957-02-1 91 0-BJ] 
Plats  of  Survey;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  filing  of  plats  of 
survey.  Wyoming. 

SUMMARY:  The  Biu-eau  of  Land 
Management  (BLM)  is  scheduled  to  file 
the  plat  of  survey  of  the  lands  described 
below,  thirty  (30)  calender  days  from 
the  date  of  this  publication  in  the  BLM 
Wyoming  State  Office.  Cheyenne, 
Wyoming. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management.  5353 
Yellowstone  Road,  PO  Box  1828. 
Cheyenne,  Wyoming  82003. 
SUPPLEMENTARY  INFORMATION:  These 
surveys  were  executed  at  the  request  of 
the  Bureau  of  Indian  Affairs  and  are 
necessary  for  the  managements  of 
resources.  The  lands  surveyed  are: 

The  plat  representing  the  dependent 
resurvey  of  portion  of  the  First  Guide 
Merdian  west,  through  Township  5  N, 
between  Ranges  4  and  5  west,  and  a 
portion  of  the  subdivisional  lines,  and 
the  subdivision  of  section  24,  Township 
5  North.  Range  5  west.  Wind  River 
Meridian,  Wyoming,  was  accepted  June 
9.  2003. 

Copies  of  the  preceding  described  plat 
is  available  to  the  public. 

Dated:  June  12,  2003.     , 

John  P.  Lee, 

Chief  Cadastral  Surveyor,  Division  of  Support 
Services. 

[FR  Doc.  03-15329  Filed  6-17-03;  8:45  ami 

BILUNG  COOE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servkia 

Jamestown  Project  Development 
Concept  Plan,  Final  Environmental 
Impact  Statement,  Colonial  National 
Historical  Park,  Jamestown  Unit, 
Jamestown,  Virginia,  and  Jamestown 
Natkmal  Historic  Site,  Jamestown, 
Virginia 

agency:  National  Park  Service!  ^ 

Department  of  the  Interior. 
ACTION:  Notice  of  availability  of  a  record 
,  of  decision  on  the  final  environmental 
impact  statement  for  the  Jamestown 
Project  Development  Concept  Plan, 
Colonial  National  Historical  Park. 
Jamestown  Unit,  and  Jamestown 
National  Historic  Site. 

SUMMARY:  Pursuant  to  §  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  Pub.  L.  91-190,  83  Stat.  852,  853. 
codified  as  amended  at  42  U.S.C. 
4332(2)(C).  the  National  Park  Service 
aimounces  the  availability  of  the  Record 
of  Decision  for  the  Jamestown  Project 
Development  Concept  Plan. 
Environmental  Impact  Statement, 
Colonial  National  Historical  Park. 
Jamestown  Unit.  Jamestown.  Virginia, 
and  Jamestovtm  National  Historic  Site. 
Jamestowm,  Virginia.  ON  May  13,  2003, 
the  Director.  Northeast  Region, 
approved  the  Record  of  Decision  for  the 
project.  As  soon  as  practicable,  the 
National  Park  Service  will  begin  to 
implement  the  Preferred  Alternative 
contained  in  the  Final  Environmental 
Impact  Statement  issued  on  April  2, 
2003:  The  Preferred  Alternative 
includes  strategies  for  an  updated 
interpretive  experience;  the 
improvement  or  repalcement  of 
facilities  (including  the  current  Visitor 
Center,  collections  storage,  and 
parking);  the  addition  of  comfort/ 
hospitality  services  and  new 
interpretive  venues;  and  enhanced  and 
multimodal  transportation  options 
(including  water  taxis/tours/  hike/bike 
trails,  and  shuttle  services).  This  course 
of  action  and  4  alternatives  were 
analyzed  in  the  Draft  and  Final 
Envirormiental  Impact  Statements.  The 
full  range  of  foreseeable  environmental 
consequences  was  assessed,  and 
appropriate  mitigating  measures  were 
identified. 

The  Record  of  Decision  includes  a 
statement  of  the  decision  made,  a 
description  of  the  project  backgroimd,  a 
detailed  description  of  the  alternative  to 
be  implemented,  Jthe  basis  for  the 
decision,  synopses  of  other  alternatives 
considered,  an  overview  of  public  and 
agency  involvement  in  the  decision- 


making process,  findings  on  impairment 
of  park  resources  and  values,  a 
description  of  the  environmentally 
preferred  alternative,  and  a  listing  of 
measures  to  minimize  and/or  mitigate 
environmental  harm.  It  also  includes  the 
Programmatic  Agreement  between  and 
the  NPS,  the  Advisory  Council  on 
Historic  Preservation,  and  the  Virginia 
State  Historic  Preservation  Office  for 
Implementation  of  the  Jamestown 
Project  Development  Concept  Plto;  the   , 
Statement  of  Findings  on  Floodplains 
and  Wetlands;  and  the  U.S.  Fish  and 
Wildlife  Service  Biological  Opinion. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Litterst,  Information  Officer, 
Colonial  National  Historical  Park,  (757) 
898-2409.  Mike  Utterst@nps.gov. 
SUPPLEMENTARY  INFORMATION:  Copies  of 
the  Record  of  Decision  may  be  obtained 
from  the  contact  listed  above  or  online 
at  http://www.nps.gov/colo. 

Dated:  May  13,  2003. 
Marie  Rust. 

Regionaf  Director,  Northeast  Region.  National 
Park  Service. 

[FR  Doc.  03-15306  Filed  6-17-03:  8:45  am) 
BtLUNG  COOE  4310-78-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Chesapeake  and  Ohio  Canal  National 
Historic  Park  Advisory  Commission; 
Notice  of  Public  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisorj'  Committee 
Act  that  a  meeting  of  the  Chesapeake 
and  Ohio  Canal  National  Historic  Park 
Advisory  Commission  will  be  held  at  10 
a.m.  on  Friday,  June  20,  2003.  at  park 
headquarters,  1850  Dual  Highway,  Suite 
100,  Hagerstown,  Mar^'land. 

The  Conmiission  was  established  by 
Public  Law  91-664  to  meet  and  consult 
with  the  Secretan^'  of  the  Interior  on 
general  policies  and  specific  matters 
related  to  the  administration  and 
development  of  the  Chesapeake  and 
Ohio  Canal  National  Historical  Park. 

The  members  of  the  Commission  are 
as  follows:  Mrs.  Sheila  Rabb 
Weidenfeld,  Chairman,  Mr.  Charles  J. 
Weir,  Mr.  Barry  A.  Passett,  Mr.  Terry  W. 
Hepburn,  Ms.  Elise  B.  Heinz,  Ms.  JoAnn 
M.  Spevacek.  Mrs.  Mary  E.  Woodward. 
Mrs.  Donna  Printz,  Mrs.  Ferial  S. 
Bishop,  Ms.  Nancy  C.  Long,  Mrs.  Jo 
Reynolds,  Dr.  James  H.  Gilford,  Mrs.  Sue 
Ann  Sullivcm,  Brother  James 
Kirkpatrick. 

Topics  that  will  be  presented  during 
the  meeting  include: 

1.  Status  of  the  draft  Lands  Protection 
Plan. 
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2.  Major  construction/development 
projects. 

3.  Historic  Leasing  program. 

4.  Mecklenburg  warehouse  plaiming 
project. 

5.  Western  Maryland  Railroad  right- 
of-way  planning  study. 

6.  Business  Plan. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  with  the  Commission  a  written 
statement  concerning  the  matters  to  be 
discussed.  Persons  wishing  further 
information  concerning  this  meeting,  or 
who  wish  to  submit  written  statements, 
may  contact  Douglas  D.  Paris, 
Superintendent,  C&O  Canal  National 
Historic  Park,  1850  Ehial  Highway,  Suite 
100,  Hagerstown,  Maryland,  21740. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  six  (6) 
weeks  after  the  meeting  at  park 
headquarters,  Hagerstown,  Maryland. 

Dated:  May  5.  2003. 

Douglas  Fans, 

Superintendent,  CS^  Canal  National 
Historical  Park. 

|FR  Doc.  03-15307  Filed  6-17-03:  8:45  ami 

BU.UNO  CODE  4310-6V-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  May 
3 1 ,  2003 .  Pursuant  to  §  60. 1 3  of  36  CFR 
part  60  written  comments  concerning 
the  signiflcance  of  these  properties 
under  the  National  Register  criteria  for 
evaluation  may  be  forwarded  by  United 
States. Postal  Service,  to  the  National 
Register  of  Historic  Places,  National 
Park  Service,  1849  C  St.  NW.,  2280, 
Washington,  DC  20240;  by  all  other 
carriers.  National  Register  of  Historic 
Places,  National  Park  Service,1201  Eye 
St.  NW..  8th  floor.  Washington  DC 
20005;  or  by  fax,  202-371-6447.  Written 
or  faxed  comments  should  be  submitted 
by  July  3,  2003. 

Carol  D.  Sliull, 

Keeper  of  the  National  Register  of  Historic 
Places. 

California 

Sacramento  County 

Ehrhardt,  William,  House,  Dartmoor  Way  and 
Percheron  Dr.,  Elk  Grove,  03000614 

Yolo  County 

Union  Church  of  Dunnigan,  3615  Cty  Rd. 
B9A.  Dunnigan,  03000613 


Colorado 

Boulder  County    ' 

Jamestown  Town  Hall,  118  Main  St., 
Jamestown,  03000615 

Louisiana 

East  Baton  Rouge  Parish 

Broussard  House,  4512  Highland  Rd.,  Baton 
Rouge.  03000616 

Maine 

CumberiaAd  County 

Freeman  Farm  Historic  District,  342  W.  Gray 
Rd.,  Gray.  03000621 

Knox  County 

Beechnut  Hut  Historic  District,  316  Beech 
Hill  Rd..  Rockport.  03000617 

Lincoln  County 

Arch  Bridge,  Over  the  Femaquid  R  on  Benner 
Rd.,  Bristol.  03000618 

Oxford  County 

Bell  Hill  Meetinghouse.  191  Bell  Hill  Rd., 

Otisfield,  03000620 
Bell  Hill  School.  185  Bell  Hill  Rd..  OtisPield. 

03000619 

Michigan 

Alpena  County 

Fishing  Tiig  Katherine  V,  491  Johnson  St., 
Alpena.  03000622 

Benzie  County 

Watervaile  Historic  District,  975-1422 
Watervale  Rd.,  Blaine  Township.  03000624 

Houghton  County 

Vivian,  Jr.,  J.,  and  Company  Building,  342 
Hecla  St..  Laurium,  03000625 

Leelanau  County 

Fountain  Point,  990  South  Lake  Leelanau  Dr., 
Suttoms  Bay  Township,  03000623 

Texas 

Bexar  County 

Bungalow  Colony  Historic  District,  Roughly 
bounded  by  Duncan  Dr.,  Crockett  Dr.; 
Walker  Rd.  and  Robins  Dr.,  San  Antonio, 
03000627 

Kelly  Field  Historic  District,  Roughly 
encompassing  the  1600  abd  1700  Areas  of 
Kelly  AFB,  San  Antonio.  03000626 

Utah 

Salt  Lake  County 

Crown  Cleaning  and  Dyeing  Company 
Building,  (Sugar  House  Business  District 
MPS),  1989  South  1100  East.  Salt  Lake 
City,  03000633 

Granite  LDS  Stake  Tabernacle,  (Sugar  House 
Business  District  MPS),  2005  South  900 
East.  Salt  Lake  City,  03000630 

Granite  Lumber  Company  Building,  (Sugar 
House  Business  District  MPS),  1090  East 
2100  South,  Salt  Lake  City,  03000629 

Petty  Motor  Company  Annex,  (Sugar  House 
Business  District  MPS).  2030  South  900 
East.  Salt  Lake  City,  03000634 

Redman  Van  and  Storage  Company  Building, 
(Sugar  House  Business  District  MPS),  1240 
East  2100  South,  Salt  Lake  City,  03000635 


Richardson — Bower  Building,  (Sugar  House 
Business  District  MPS),  1019  East  ^100 
South,  Salt  Lake  City,  03000636 

Sprague  Branch  of  the  Salt  Lake  City  Public 
Library,  (Sugar  House  Business  District 
MPS).  2131  S.  Highland  Dr.,  Salt  Lake  City. 
03000637 

Sugar  House  LDS  Ward  Building.  (Sugar 
House  Business  District  MPS).  1950  South 
1200  East,  Salt  Lake  City,  03000631 

Sugar  House  Monument,  (Sugar  House  . 
Business  District  MPS),  1100  East  and  2100 
South,  Salt  Lake  City,  03000638 

Utah  Stato  Liquor  Agency  #22,  (Sugar  House 
Business  District  MPS).  1938  South  1100 
East,  Salt  Lake  City,  03000639 

Sanpete  County 

Mortensen — Nelson  House,  291  East  100 
South,  Moroni,  03000632 

Virginia 

Ariington  County 

Al's  Motors,  3910  Wilson  Blvd.,  Arlington, 
03000628 

[FR  Doc.  03-15309  Filed  6-17-03;  8:45  am) 
BNJJNG  CODE  4312-61-^ 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  May 
24,  2003.  Pursuant  to  section  60.13  of  36 
CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
by  United  States  Postal  Service,  to  the 
National  Register  of  Historic  Places, 
National  Park  Service,  1849  C  St.  NW., 
2280,  Washington,  DC  20240;  by  all 
other  carriers.  National  Register  of 
Historic  Places,  National  Park  Service, 
1201  Eye  St.  NW.,  8th  floor,  Washington 
DC  20005;  or  by  fax,  (202)  371-6447. 
Written  or  faxed  comments  should  be 
submitted  by  July  3,  2003. 

Carol  D.  Shull, 

Keeper  of  the  National  Register  of  Historic 
Places. 

AMERICAN  SAMOA 

Eastern  District 

Thompson.  Sadie,  Building,  along  main  road, 
Malaloa,  03000582. 

CAUFORNIA 

Madera  County 

Gerry  Building,  910  S.  Los  Angeles  St.,  Los 
Angeles.  03000583. 
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DISTRICT  OF  COLUMBIA 

District  of  Columbia 

Capitol  Hill  Historic  District  (Boundary 
Increase),  Roughly  bounded  by  7th  St.  NE, 
1-295,  M  St.  SE  and  11th  St.  SE. 
Washington,  03000585. 

Connecticut  Avenue  Bridge,  Connecticut 
Ave.,  NW.,  of  Rock  Creek,  Washington, 
03000584. 

GEORGIA 

Jeff  Davis  County 

Pace  House,  61  E.  Coffee  St.,  Hazlehurst, 
03000591. 

IDAHO 

Lincoln  County 

Wood  River  Center  Grange  No.  87.  375  W  4 
Mile  Rd.,  Shoshone,  03000586. 

.  MISSISSIPPI 

Bolivar  County 

Downtown  Cleveland  Historic  District 
(Boundary  Increase),  201  S.  Court  St.  and 
200-215  N.  Pearman  Ave.,  Cleveland, 
03000588. 

Coahoma  County 

Clark,  John,  House,  211  Clark  St.,  Clarksdale, 
03000589. 

Lauderdale  County 

Terminal  Building,  Old,  Hangar  and 

Powerhouse  at  Key  Field,  2525  U.S.  11  S. 
Meridian,  03000587. 

NEW  YORK 

Allegany  County 

Belmont  Literary  and  Historical  Society  Free 
Library,  2  Willets  Ave.,  Belmont, 
03000599.* 

Bolivar  Free  Library,  390  Main  St.,  Bolivar, 
03000606. 

Cattaraugus  County 

Bedford  Comers  Historic  District,  NY  305  at 
Deer  Creek  and  Dodge  Creek  Rds., 
Portville,  03000590. 

Bryant  Hill  Cemetery.  Bryant  Hill  Rd.  near 
Crane  Rd.,  Ellicottville,  03000605. 

Columbia  County 

Clermont  Civic  Historic  District,  (Clermont 
MRA)  1795  US  9,  Clermont,  03000604. 

Erie  County 

Reformed  Mennonite  Church,  Former,  5178 
Main  St.,  Williamsville.  03000596. 

Nassau  County 

Underbill.  George,  House,  28  Factory  Pond 
Rd.,  Locust  Valley.  03000592. 

Onondaga  County 

Fuller,  James  and  Lydia  Canning,  House, 
(Freedom  Trail,  Abolitionism,  and  African 
American  Life  in  Central  New  York  MPS) 
W.  Genesee  St.,  Skaneateles.  03000595. 

Rensselaer  County 

Sherman  Farm,  35  Sherman  Rd.,  Pittstown. 
03000597. 


Rockland  County 

Perry,  Jacob  P.,  House,  15  Sickeletown  Rd., 
Pearl  River,  03000594. 

Saratoga  County 

First  United  Methodist  Church,  36  Second 
St.,  Lion,  03000601. 

Steuben  County 

Wombough,  William.  House,  145  E.  Front  St., 
Addison,  03000593. 

Tioga  County 

Waveriy  Village  Hall.  358-360  Broad  St., 
Waverly,  03000600. 

Ulster  County 

Childs,  Walstein,  House,  Sand  Hill  Rd., 
Wallkill  Correctional  Facility,  Wallkill,  ' 
03000602. 

Forsyth,  James  and  Mary,  House,  31  Albany 
Ave.,  Kingston,  03000603. 

Westchester  County 

St.  Peter's  Episcopal  Church,  137  N.  Division 
St.,  Peekskill,  03000598. 

NORTH  CAROLINA 

Dare  County 

Bodie  Island  Light  Station,  Off  NC  12,  Nags 
Head,  03000607. 

OHIO 

Summit  County 

Lutz— Martin  Farm,  2470  Martin  Rd..  Bath. 
03000608. 

SOUTH  DAKOTA 

Lake  County 

Lake  Badus  Rural  Agricultural  Historic 
District,  Roughly  bounded  by  US  81,  Cty 
Rte.  16,  Cty  Rte.  37,  and  Cty  Rte  20,  Nunda, 
03000609. 

TEXAS 

Gonzales  County 

Spooner,  Thomas  Harrison  and  MoUie, 
House,  207  St.  Francis  St.,  Gonzales, 
03000610. 

The  following  resource  is  being  REMOVED 
for  procedural  error: 

NORTH  CAROLINA 

Pitt  County 

Greenville  Commercial  Historic  District, 
Roughly  bounded  by  West  Third,  South 
Evans  and  East  and  West  Fifth  St.s, 
Greenville  03000419. 

A  request  for  a  MOVE  has  been  made  for 
the  following  resource: 

LOUISIANA 

St.  John  the  Baptist  Parish 

Graugnard  House,  2294  LA  44,  Reserve 
vicinity,  94001249. 

[FR  Doc.  03-15310  Filed  6-17-03;  8:45  am] 

BILUNG  CODE  4312-S1-P 


DEPARTIMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Realty  Action  Proposed 
Exchange  of  Interests  in  Federally- 
Owned  L^nd  for  Privately-Owned 
Lands  Located  in  Montgomery  County, 
State  of  Maryland 

AGENCY:  National  Park  Service,  Interior. 
ACHON:  Notice  of  realty  action  for 
proposed  land  exchange. 

summary:  The  following  described 
interests  in  federally-owned  land  which 
was  acquired  by  the  National  Park 
Service  has  been  determined  to  be 
suitable  for  disposal  by  exchange.  The 
authority  for  this  exchange  is  section  3 
of  Public  Law  91-664  (84  Stat.  1978), 
which  authorized  the  donation, 
purchase  with  donated  or  appropriated 
funds,  or  exchange  of  land  and  interests 
therein  on  the  Chesapeake  and  Ohio 
Canal  National  Historical  Park,  and 
section  5  of  Public  Law  90-481  (82  Stat. 
356),  which  also  authorizes  land 
exchanges. 

DATES:  Comments  on  this  proposed  land 
exchange  will  be  accepted  through 
August  4,  2003. 

ADDRESSES:  Detailed  information 
concerning  this  exchange  including 
precise  legal  descriptions,  Land 
Protection  Plan,  environmental  and 
cultural  analysis  and  reports  are 
available  at  the  National  Trails  Land 
Resources  Progreun  Center,  1314  Edwin 
Miller  Boulevard,  PO  Box  908, 
'  Martinsburg,  West  Virginia  25402. 
Comments  may  also  be  mailed  to  this 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
L.  Brumback,  Chief,  Acquisition 
Division,  National  Park  Service, 
National  Trails  Resoiu-ces  Program 
Center,  PO  Box  908,  Martinsburg.  WV 
25402-0908.  Phone  (304)  263-1943. 
SUPPLEMENTARY  INFORMATK>N:  The 

selected  interest  in  federal  land  is 
located  within  the  boundaries  of  the 
Chesapeake  and  Ohio  Canal  National 
Historical  Park  and  is  not  required  for 
inclusion  into  the  park  unit  area.  The 
land  has  been  surveyed  for  cultural 
resources  and  endangered  and 
threatened  species.  These  reports  are 
available  upon  request. 

The  United  States  of  America  will 
acquire  a  16.10-acre  parcel  of  land  ■ 
currently  ovraed  by  Jacob  R.  Reunsburg, 
Jr.,  et  a}.,  lying  within  the  boundaries  of 
the  Chesapeake  and  Ohio  Canal 
National  Historical  Park.  Three  cabins  - 
are  located  on  the  tract.  Acquisition  of 
this  land  will  allow  the  Park  to 
consolidate  its  inholdings  and  provide 
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for  visitor  access  by  foot  to  tlie  Potomac 
River  and  Canal.  The  land  is  being 
acquired  in  fee  simple  subject  to  a 
reservation  of  a  17-year  term  estate  for 
use  and  occupancy  of  structures  located 
on  the  land. 

In  exchange  for  the  land  described  in 
the  previous  paragraph,  the  United 
States  will  convey  a  term  estate,  for 
seventeen  years,  for  use  and  occupancy 
of  structures  located  on  the  following 
federally-owned  property:  Tract  17-116 
is  an  interest  in  a  21.38-acre  tract 
acquired  in  fee  (formerly  Tract  17-101) 
by  the  United  States  of  America  by  deed 
recorded  in  Book  4598,  Page  621,  in  the 
Land  Records  of  Montgomery  Coimty, 
State  of  Maryland.  Twenty-two  cabins 
are  located  on  the  tract.  Conveyance  of 
the  interests  in  land  by  the  United 
States  of  America  will  be  done  by 
Quitclaim  Deed. 

The  land  to  be  acquired  by  the  United 
States  of  America  is  described  as 
follows:  Tract  17-100  is  a  16.10-acre 
tract  acquired  by  Jacob  R.  Ramsburg,  Jr., 
et  al.,  and  recorded  in  Book  5322,  Page 
501 ,  in  Land  Records  of  Montgomery 
County.  State  of  Maryland.  Conveyance 
of  the  fee  simple  title  will  be  done  by 
a  Special  Warranty  Deed  as  approved  by 
the  Solicitor's  Office. 

The  value  of  the  interests  and  land  to 
be  exchanged  has  been  determined  by  a 
ciurent  fair  market  value  appraisal  and 
the  value  of  land  and/or  interests  to  be 
conveyed  is  equal. 

Interested  parties  may  submit  written 
comments  to  the  address  listed  in  the 
ADDRESSES  paragraph.  Adverse 
comments  will  be  evaluated  and  this 
action  may  be  modified  or  vacated 
accordingly.  In  the  absence  of  any 


action  to  modify  or  vacate,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  February  25,  2003. 
Kevin  Brandt, 

Acting  Superintendent,  Chesapeake  and  Ohio 
Canal  National  Historical  Park. 
[FR  Doc.  03-15308  Filed  6-17-03;  8:45  am] 
BILUNQ  CODE  4310-6V-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OINB  Review; 
Comment  Request 

June  5.  2003. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and.  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
docimientation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation,  contact  Darrin 
King  on  202-693-4129  (this  is  not  a  toll- 
free  number)  or  E-Mail: 
king,  darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  the 
Employment  Standards  Administration, 
Office  of  Management  and  Budget, 
Room  10235,  Washington,  DC  20503 
(202-395-7316  /  this  is  not  a  toll-free 
number),  within  30  days  from  the  date 


of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  Standards 
Administration  (ESA). 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  29  CFR  Part  825,  The  Family  • 
and  Medical  Leave  Act  of  1993. 

OMB  Number:  1215-0181. 

Frequency:  On  occasion. 

Type  of  Response:  Recordkeeping  and 
third  party  disclosure. 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit; 
Not-for-profit  institutions;  farms; 
Federal  Government;  and  State,  Local, 
or  Tribal  Government. 

Number  of  Respondents:  6,655,000. 


Infonnation  collection  requireinent 


Annual 
responses 

Average  re- 
sponse tinw 

Annual  burden 
hours 

4,150,000 

388.000 

4,150.000 

0.02 
0.17 
0.06 

69.167 

64.667 

345.833 

1,660,000 

166.000 

83.000 

207.500 

38.800 

0.33 
0.33 
0.33 
0.17 
0.17 

553,333 

55,333 

27.667 

34.583 

6.467 

41.500 

20.750 

4,150,000 

0.08 
0.08 
0.05 

3.458 

1,729 

207.500 

15,055,550 

1,369.737 

Employee  Notice  of  Need  for  FMLA  Leave  

Notice  to  Employees  of  FMLA  Rights—  WH-381 :  Providing  Guidance 

Providing  Written  Notice  to  Employees 

Medical  Certifications  and  Recertitications  (Serious  Health  Condition)— WH-380: 

Medical  Certifications — Initial  

Medical  Certifications— Additionai  

Medical  Recerlifications 

Fitr>ess-for-Duty  Medical  Certifications 

Notice  to  Employees  ot  Change  12-Month  Period  for  Determining  FMLA  Entitlement 
Key  Employee  Notification: 

First  Notice  

Second  Notice  

Recordkeeping .TT., 

Total ; : 


Total  Annualized  capital/startup 
costs:  $0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 


Description:  The  Family  and  Medical 
Leave  Act  of  1993  (FMLA).  Public  Law 
103-3. 107  Stat.  6.  29  U.S.C.  2601. 
which  became  effective  on  August  5. 
1993,  requires  private  sector  employers 


of  50  or  more  employees,  and  public 
agencies  to  provide  up  to  13  weeks  of 
unpaid,  job-protected  leave  during  any 
12-month  period  to  eligible  employees 
for  certain  family  and  medical  reasons. 
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This  ICR  contains  recordkeeping  and 
notification  requirements  associated 
with  the  Act  and  implementing 
regulations  found  at  29  CFR  Part  825. 
Two  optional  forms  are  included  in  this 
information  collection  request.  The 
WH-380,  Certification  of  Health  Care 
Provider,  may  be  used  to  certify  a 
serious  health  condition  under  FMLA. 
The  WH-381,  Employer  Response  to 
Employee  Request  for  Family  or 
Medical  Leave  may  be  used  by  an 
employer  to  respond  to  a  leave  request 
under  FMLA.  Both  forms  are  third-party 
notifications  and  are  sent  to  the 
employee;  they  are  not  submitted  to  the 
Department  of  Labor.  This  information 
collection  is  currently  approved  for  use 
through  July  31,  2003. 

The  Department  of  Labor  seeks  OMB 
approval  for  the  extension  of  this 
information  collection  in  order  to 
ensure  that  both  employers  and 
employees  are  aware  of  and  can  exercise 
their  rights  and  meet  their  respective 
obligations  under  FMLA,  and  in  order 
for  the  Department  of  Labor  to  carry  out 
its  statutory  obligation  imder  FMLA  to 
investigate  and  ensure  employer 
compliance  have  been  met. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  03-15342  Filed  6-17-03;  8:45  am) 

BILUNG  CODE  4S10-27-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

June  11,  2003. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
infonnation  collection  requests  (ICR's) 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  the 
ICR's,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation,  contact  Vanessa 
Reeves  on  202-693-4121  (this  is  not  a 
toll-fi«e  number)  or  E-Mail: 
reeves,  vanessa2@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  the 
Employee  Benefits  Security  Agency, 
Office  of  Management  and  Budget, 
Room  10235,  Washington,  DC  20503 
(202-395-7316/this  is  not  a  toll-fi^ 
number),  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 


for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  infonnation, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  infonnation  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employee  Benefits  Seciurity 
Administration  (EBSA). 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Prohibited  Transaction  Class 
Exemptions  for  Multiple  Employer  & 
Multiple  Employer  Apprenticeship 
Plans,  PTCE  76-1,  PTCE  77-10,  PTCE 
78-6. 

OMB  Number:  1210-0058. 

Affected  Public:  Business  or  other  for- 
profit  and  individuals  or  households. 

Frequency:  On  occasion. 

Type  of  Response:  Recordkeeping. 

Number  of  Respondents:  4,810. 


Information  collection  requirements 

Annual 
responses 

Average 

response  time 

(hours) 

Annual  txjrden 
hours 

PTCE  76-1.  Part  A 

0 
58 

4,623 

0 

645 

0.00 
0.25 
0.25 
0.00 
0.08 

0 

15 

1,156 

0 

PTCE  76-1,  Part  B 

PTCE  76-1,  Part  C 

PTCE  77-10  

PTCE  78-6  

Total _ ,... . 

5.326 

1,225 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  Prohibited  Transaction 
Class  Exemption  76-1 ,  approved  under 
OMB  No.  1210-0058,  provides  an 
exemption,  under  specified  conditions, 
from  certain  of  ERISA's  prohibited 
transaction  provisions  at  section  406(a) 
for  various  transactions  involving  multi- 
employer or  multi  employer  plans 
(together,  multiple  employer  plans).  Part 
A  of  PTCE  76-1  provides  that  an 
agreement  between  a  plan  and  an 
employer  for  extending  the  time  for  a 
contribution  must  be  in  writing.  Part  B 
provides  that  permanent  financing  for 


construction  loans  involving  plans  and 
participating  employers  must  be  in 
writing,  and  records  must  be  maintained 
for  six  years.  Part  C  permits  plans  to 
lease  office  space  and  provide 
administrative  services  or  sell  goods  to 
a  participating  employer,  employee 
organization,  participating  employer 
association  or  to  another  multiple 
employer  plan  that  is  a  party  in  interest. 
A  related  exemption,  PTCE  77-10,  also 
approved  under  OMB  No.  1210-0058, 
complements  Part  C  of  PTCE  76-1  by 
providing  an  exemption  from  sections 
406(a)  and  407(a)  of  ERISA. 

The  Department  proposes  to  combine 
the  information  collection  under  PTCE 
76-1  with  the  information  collection  in 
PTCE  78-6,  currently  approved  under 


OMB  No.  1210-0080,  by  incorporating 
the  information  collection  provisions  of 
PTCE  78-6  into  the  revision  ICR  number 
OMB  No.  1210-0058  and  allowing  the 
control  number  for  PTCE  78-6  to  expire. 
PTCE  78-6  provides  an  exemption  to 
multiple  employer  apprenticeship  plans 
for  the  purchase  of  personal  property  or 
the  lease  of  real  property  by  a  plan  to 
a  contributing  employer.  The 
Department  believes  that  the  public  will 
benefit  by  having  the  opportunity  to 
comment  on  the  three  information 
collection  provisions  at  the  same  time 
because  the  three  exemptions  are 
closely  related  in  that  they  provide 
relief  from  prohibited  transactions  for 
multiple  employer  plans  or  multiple 
employer  apprenticeship  plans  and  they 
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have  the  same  recordkeeping 
provisions. 

Agency:  Employee  Benefits  Security 
Administration  (EBSA). 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Bank  Collective  Investment 
Funds;  Prohibited  Transaction  Class 
Exemption  91-38. 

OMB  Number;  1210-0082. 

Affected  Public:  Business  or  other  for- 
proht;  individuals  or  households;  and 
not-for-profit  institutions. 

Frequency:  On  occasion. 

Type  of  Response:  Recordkeeping. 

Number  of  Respondents:  1 ,036. 

Number  of  Annual  Responses:  1,036. 

Estimated  Time  Per  Responses:  5 
minutes. 

Total  Rurden  Hours:  86. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  Prohibited  Transaction 
Class  Exemption  91-38  provides  an 
exemption  from  the  prohibited 
transaction  provisions  of  ERISA  for 
certain  transactions  between  a  bank 
collective  investment  fund  and  persons 
who  are  parties  in  interest  with  respect 
to  a  plan  provided  that  the  plan's 
participation  in  the  collective 
investment  fund  does  not  exceed  a 
specific  percentage  of  the  total  assets  in 
the  collective  investment  fund.  To 
insiue  that  the  exemption  is  not  abused, 
that  the  rights  of  the  participants  and 
beneficiaries  are  protected,  and  that  a 
bank  is  complying  with  the  conditions 
of  the  exemption,  the  Department 
requires  records  pertaining  to  the 
exempted  transaction  to  be  maintained 
by  the  bank  for  six  years.  The 
recordkeeping  requirement  is  the 
subject  of  this  proposed  extension  of  an 
ICR. 

Agency:  Employee  Benefits  Security 
Administration  (EBSA). 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Prohibited  Transaction  Class 
Exemptions  90-1 ;  Pooled  Separate 
Accounts. 

OMB  Number;  1210-0083. 

Affected  Public:  Business  or  other-for 
profit;  individuals  or  households;  and 
not-for-profit  institutions. 

Frequency:  On  occasion. 

Type  of  Response:  Recordkeeping. 

Numl)er  of  Respondents:  128. 
■  Number  of  Annual  Responses:  1 28. 

Estimated  Time  Per  Responses:  5 
minutes. 

Total  Rurden  Hours:  1 1 . 

Total  Annualized  Capital/Startup 
Costs:  $n 


Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  Prohibited  Transaction 
Class  Exemption  90-1  provides  an 
exemption  from  certain  provisions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA)  for  certain 
transactions  involving  insurance 
company  pooled  separate  accounts  in 
which  employee  benefit  plans 
participate  and  which  are  otherwise 
prohibited  by  ERISA.  Specifically,  the 
exemption  allows  persons  who  are 
parties  in  interest  to  a  plan  that  invests 
in  a  pooled  separate  accoimt,  such  as  a 
service  provider,  to  engage  in 
transactions  with  the  separate  account  if 
the  plan's  participation  in  the  separate 
account  does  not  exceed  specified 
limits.  This  ICR  covers  the 
recordkeeping  requirements  for 
insurance  companies. 

Agency:  Employee  Benefits  Security 
Administration  (pBSA). 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Foreign  Exchange  Transactions; 
Prohibited  Transaction  Class  Exemption 
94-20. 

OMR  Number:  1210-0085. 

Affected  Public:  Business  or  other-for 
profit;  individuals  or  households:  and 
not-for-profit  institutions. 

Frequency:  On  occasion. 

Type  of  Response:  Recordkeeping. 

Number  of  Respondents:  130. 

Number  of  Annual  Responses:  650. 

Estimated  Time  Per  Responses:  5 
minutes. 

Total  Burden  Hours:  54. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Cgsts  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  Prohibited  Transaction 
Class  Exemption  94-20  permits  the 
purchase  and  sale  of  foreign  currencies 
between  an  employee  benefit  plan  and 
a  bank  or  a  broker-dealer  or  an  affiliate 
thereof  that  is  a  party  in  interest  with 
respect  to  such  plan.  In  the  absence  of 
this  exemption,  certain  aspects  of  these 
transactions  could  be  prohibited  by 
section  406(a)  and  406(b)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974.  This  ICR  covers  the 
disclosure  and  recordkeeping 
requirements  for  a  bank,  broker-dealer, 
or  affiliate  thereof. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

|FR  Doc.  03-15343  Filed  6-17-03;  8:45  am] 

BNJJNG  CODE  4510-29-M 


DEPARTMENT  OF  LABOR 

Office  Of  the  Secretary 

Women's  Bureau;  Women  in 
Apprenticestiip  and  Nontraditional 
Occupations  (WANTO)  Act  of  1992  FY- 
2003  Budget,  Training  and 
Employment  Services  (TES)  1630174 

AGENCY:  Women's  Bureau,  Department 
of  Labor. 

ACTION:  Notice  of  Availability  of  Funds 
and  Solicitation  For  Grant  Applications 
(SGA  03-12). 

This  notice  contains  all  of  the 
information  needed  to  apply  for  grant 
funding.  Grant  proposals  that  are  not 
completed  as  directed  will  be  judged 
non-responsive  and  will  not  be 
evaluated. 

summary:  The  Women's  Bureau,  U.S. 
Department  of  Labor  (DOL),  announces 
the  2003  Solicitation  for  Grant 
Applications  (SGA)  authorized  under    . 
the  Women  in  Apprenticeship  and 
Nontraditional  Occupations  (WANTO) 
Act  of  1992.  The  purpose  of  this 
program  is  to  assist  employers  and  labor 
unions  in  the  placement  arid  retention 
of  women  in  apprenticeship  and» 
nontraditional  occupations.  To  that  end, 
WANTO  grant  funds  are  disbursed  to 
eligible  community-based  organizations, 
which  may  be  faith-based,  which,  in 
turn,  provide  employers  and  labor 
unions  with  techiiical  assistance  geared 
towards  the  successful  placement  and 
retention  of  women  in  apprenticeship 
and  nontraditional  occupations. 
DATES:  One  signed  original,  complete 
grant  application  plus  two  copies  of  the 
Technical  Proposal  and  two  copies  of 
the  Cost  Proposal  must  be  submitted. 
The  original  and  copies  must  be 
submitted  by4:45  p.m.  e.s.t.,  August  11, 
2003.  Hand-delivered  applications  must 
be  received  by  that  time.  An  application 
received  after  August  11,  2003,  will  not 
be  considered  unless  it  is  received 
before  awards  are  made  and: 

1.  It  was  sent  by  registered  or  certified 
mail  not  later  than  August  6,  2003. 

2.  It  is  determined  by  the  government 
that  the  late  receipt  was  due  solely  to 
mishandling  by  the  government  after 
receipt  at  the  U.S.  Department  of  Labor 
at  the  address  listed  under  ADDRESSES; 
or 

3.  It  was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service — Post 
Office  to  Addressee,  not  later  than  4:45 
p.m.  e.s.t.  on  August  9,  2003. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  registered  or 
certified  mail  is  the  U.S.. Postal  Service  , 
postmark  on  the  envelope  or  wrapper 
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and  on  the  original  receipt  from  the  U.S. 
Postal  Service.  If  the  postmark  is  not 
legible,  an  application  received  after  the 
specified  time  and  date  will  be 
processed  as  if  mailed  late.  "Postmark" 
means  a  prjnted,  stamped,  or  otherwise  . 
placed  impression  (not  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  applied  and  affixed  by  an 
employee  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore, 
applicants  shall  request  that  the  postal 
clerk  place  a  legible  hand  cancellation 
bull's-eye  postmark  on  both  the  receipt 
and  the  wrapper  or  envelope. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  U.S.  Postal  Service 
Mail  Next  Day  Service — Post  Office  to 
Addressee  is  the  date  entered  by  the 
post  office  receiving  clerk  on  the 
"Express  Mail  Next  Day  Service-Post 
Office  to  Addressee"  label  and  the 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  U.S. 
Postal  Service.  "Postmark"  has  the  same 
meaning  as  defined  in  the  preceding 
paragraph.  Therefore,  applicants  shall 
request  that  the  postal  clerk  place  a 
legible  hand  cancellation  bull's-eye 
postmark  on  both  the  receipt  and  the 
envelope  or  wrapper. 

The  only  acceptable  evidence  to 
establish  the  time  of  receipt  at  the  U.S. 
Department  of  Labor  is  the  date/time 
stamp  of  the  Office  of  Procurement 
Services  on  the  application  wrapper  or 
other  documentary  evidence  of  receipt 
maintained  by  that  office.  Applications 
sent  by  other  delivery  services,  such  as 
Federal  Express,  UPS,  etc.,  will  also  be 
accepted:  however,  the  applicant  bears 
the  responsibility  of  timely  submission. 
ADDRESSES:  Applications  must  be 
directed  to  the  U.S.  Department  of 
Labor,  Procurement  Services  Center, 
Attention:  Cassandra  Willis,  Reference 
SGA  03-12,  Room  N-5416,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT:  All 
applicants  are  advised  that  U.S.  mail 
delivery  in  the  Washington,  DC  area  has 
been  erratic  due  to  concerns  involving 
anthrax  contamination.  All  applicants 
must  take  this  into  consideration  when 
preparing  to  meet  the  application 
deadline.  You  assume  the  risk  for 
ensuring  a  timely  submission;  that  is,  if, 
because  of  these  mail  problems,  the 
Department  does  not  receive  an 
application  or  receives  it  too  late  to  give 
it  proper  consideration,  even  if  it  was 
timely  mailed,  the  Department  is  not 
required  to  consider  the  application. 
Therefore,  it  is  recommended  that  you 
confirm  receipt  of  your  application  by 


contacting  Cassandra  Willis,  U.S. 
Department  of  Labor,  Prociu^ment 
Services  Center;  (202)  693-4570  (this  is 
not  a  toll-free  number),  prior  to  the 
closing  deadline. 

Application  announcements  or  forms 
will  nat  be  mailed.  The  Federal  Register 
may  be  obtained  from  yoiu  nearest 
government  office  or  library.  In 
addition,  a  copy  of  this  notice  and  the 
application  requirements  may  be 
downloaded  from  the  Women's 
Bureau's  Web  site  at  http:// 
www.dol.gov/wb/nontra.htm. 

All  questions  about  this  SGA  should 
be  directed  to  Cassandra  Willis,  U.S. 
Department  of  Labor,  Procurement 
Services  Center,  Room  N-5416,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210;  202-693-4570. 
SUPPLEMENTARY  INFORMATION: 

Part  I.  Background 

A.  Authority  and  Funding.  The 
Women  in  Apprenticeship  and 
Nontraditional  Occupations  (WANTO) 
Act  of  1992  (29  U.S.C.  2501  et  seq.) 
authorizes  the  Department  of  Labor 
(DOL)  to  disburse  technical  assistance 
grants.  The  WANTO  grants  for  Fiscal 
Year  (FY)  2003  are  funded  by  DOL  FY 
2003  Budget:  Training  and  Employment 
Services  (TES)  1630174.  The  Women's 
Bureau  (WB)  co-administers  the 
WANTO  program  with  the  DOL  Office 
of  Apprenticeship  Training,  Employer 
and  Labor  Services  (ATELS).  WB  has 
responsibility  for  implementing  the 
grant  process. 

B.  Purpose.  The  WANTO  Act's 
purpose  is  to  provide  technical 
assistance  to  employers  and  labor 
unions  (E/LU)  to  encoiu-age  employment 
of  women  in  apprenticeships  and 
nontraditional  occupations  (A/NTO). 
WANTO  grants  are  awarded  to 
community-based  organizations  (CBOs), 
which  may  be  faith-based,  to  deliver 
technical  assistance  to  E/LU  to  prepare 
them  to  successfully  recruit,  train, 
employ  and  retain  wemen  in  A/NTO. 
DOL  has  foimd  that  placement  and 
retention  of  women  in  A/NTO  pose 
significant  challenges. 

C.  Grant  Awards.  The  WB  is  soliciting 
proposals  on  a  competitive  basis  for  the 
WANTO  program.  The  WB  anticipates 
awarding  grants  of  $50,000  to  $100,000 
to  approximately  10  ^antees  to  conduct 
innovative  projects  that  comply  with  the 
goals  set  forth  in  the  WANTO  Act  and 
this  SGA.  The  period  of  performance 
begins  September  30,  2003,  and  ends  on 
September  29,  2004.  The  initial 
performance  period  may  be  extended 
once,  for  up  to  three  months,  at  no 
additional  cost  to  DOL,  so  that  a  grantee 
can  finish  its  final  report.  Each 
application  shall  clearly  state  the 


applicant's  intention  to  begin 
performance  no  later  than  October  1, 
2003. 

D.  Acronyms  and  Definitions.  The 
following  terms  are  defined  for  the 
convenience  of  prospective  applicants: 

WANTO  refers  to  Women  in 
Apprenticeship  and  Nontraditional 
Occupations. 

A/NTO  refers  to  apprenticeship  and 
nontraditional  occupations. 

E/LU  refers  to  employers  and  labor 
unions. 

ATELS  refers  to  the  Apprenticeship 
Training,  Employer  and  Labor  Serx'ices 
office  of  the  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor. 

WB  refers  to  the  Women's  Bureau, 
U.S.  Department  of  Labor. 

TA  refers  to  technical  assistance. 
-  NTO  (Nontraditional  Occupations)  are 
those  where  women  account  for  less 
than  25  percent  of  all  persons  employed 
in  a  single  occupational  group.  For  the 
most  recent  listing  of  nontraditional 
jobs,  see  the  WB  Web  site  at 
www.dol.gov/wb/stats/main.htm. 

Pre-Apprenticeship  Programs  are 
those  programs  that  prepare  individuals 
for  apprenticeship  or  entry-level 
emplojTnent  in  NTO.  Depending  on  the 
apprenticeable  or  other  nontraditional 
occupation  for  which  the  program  is 
preparing  students,  the  curriculum 
would  vary.  For  example,  a  curriculum 
for  the  construction  trades  may  include 
pre-vocational  identification  and  use  of 
tools,  blueprint  reading,  basic  shop 
skills,  safety  procedures,  math  skills, 
and  physical  conditioning.  English  as  a 
Second  Language  and  team-building 
skills  such  as  effective  listening  and 
feedback  might  be  included  in  ciuricula 
preparing  students  for  some  entry-level 
nontraditional  jobs. 

Apprenticeship  is  a  formal 
employment  relationship  designed  to 
promote  skill  training  and  learning  on 
the  job.  "Hands  on"  learning  takes  place 
in  conjunction  with  related  theoretical 
instruction  (often  in  a  classroom 
setting).  An  apprentice  who  successfully 
completes  an  ATELS  registered 
program,  which  usually  requires  3  to  5 
years,  is  awarded  a  certificate  of 
completion.  An  ATELS-registered 
program  is  one  in  which  employers,  or 
groups  of  employers,  and  unions  design, 
organize,  manage,  and  finance 
apprenticeship  programs  under  the 
standards  developed  and  registered  with 
ATELS  or  ATELS-recognized  State 
Apprenticeship  Agencies.  Employers,  or 
groups  of  employers,  and  unions  also 
select  apprentices  who  are  trained  to 
meet  certain  predetermined 
occupational  standards.  For  more 
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information,  see  the  ATELS  Web  site  at 
http://www.doleta.gov/atels_bat/. 

High-technology  occupations  are 
those  in  whidh  cutting-edge,  state-of- 
the-art  technologies  are  used.  The 
technologies  shape  the  design, 
development,  and  introduction  of  new 
products  and  innovative  production 
processes.  These  scientiBc,  technical 
and  engineering  occupations  require  in- 
depth  knowledge  of  the  theories  and 
principles  of  science,  engineering,  and 
mathematics,  acquired  through  post- 
secondary  specialized  education.  For 
the  purposes  of  this  solicitation,  this 
definition  also  includes  other 
occupations  which  have  many  high-tech 
aspects,  for  example,  repairing  the 
products  used  in  high-tech  industries. 

CBO  (Community-Based 
Organization)  is  a  private  nonprofit 
organization,  which  may  be  faith-based, 
that  is  representative  of  a  community  or 
a  significant  segment  of  a  community, 
and  that  has  demonstrated  experience 
administering  programs  that  train 
women  for  A/NTO. 

Part  n.  Eligible  Applicants 

An  applicant  must  be  a  community- 
based  organization.  That  is,  it  must: 

•  Be  a  private,  nonprofit  organization. 
A  public  body  such  as  a  governmental 
body,  public  school,  college,  or  hospital 
is  not  a  CBO. 

•  Represent  a  community  or  a- 
significant  segment  of  a  community. 

•  Have  demonstrated  experience 
administering  programs  that  train 
women  for  A/NTO. 

In  addition,  a  CBO  must  not  be 
classified  under  the  IRS  Tax  Code  as  a 
501(c)(4)  entity. 

All  proposals  must  document  that 
these  eligibility  requirements  have  been, 
and  will  continue  to  be,  satisfied. 

A  faith-based  organization  is  an 
eligible  applicant  provided  it  meets  the 
eligibility  requirements  stated  above. 

A  consortium  of  CBOs  may  apply  for 
a  grant  provided  they  include  a  copy  of 
the  consortium  agreement  and  identify 
the  entity/entities  that  will  administer 
the  grant. 

'  Applications  that  fail  to  establish 
eligibility  according  to  these  criteria 
will  not  be  evaluated. 

Part  m.  Application  Contents 

A.  Technical  Proposal 

The  technical  proposal  text  is  limited 
to  twenty  (20)  8V2  by  11  inch  pages  (not 
including  the  Table  of  Contents  and  any 
attachments),  numbered,  double-spaced, 
single-sided,  in  8  to  12  pitch  (font  size). 
The  following  information  is  required: 
1.  A  Table  of  Contents,  listilig  the 
application  sections. 


2.  Documentation  of  applicant 
eligibility,  as  described  in  part  II  of  this 
notice. 

3.  A  2-page  abstract,  simimarizing  .the 
proposed  project. 

4.  Documentation  of  its  experience, 
capability,  and  qualifications  for  - 
providing  TA  to  E/LU  for  the  purpose  of 
recruiting,  training,  hiring  and  retaining 
women  in  A/NTO,  as  described  in  part 
IV,  section  Al  "Organizational 
Overview"  of  this  notice. 

5.  Documentation  of  commitments 
fi'om  a  minimum  of  six  (6)  up  to  a 
maximum  of  eight  (8)  E/LU  to  receive 
TA,  and  a  description  of  the  E/LU's 
previous  experience  in  recruiting, 
training,  placing  and  retaining  women 
in  A/NTO,  as  described  in  part  iv, 
section  A2  "Established  Employer  and 
Labor  Union  Linkages"  of  this  notice. 

6.  A  Statement  of  Work  as  described 
in  part  IV  section  A3  "Scope  of  WANTO 
Project  and  Projected  Outcomes"  of  this 
notice. 

7.  A  list  of  all  items  for  which  grant 
funds  will  be  expended.  Do  not  include 
any  cost  information,  only  expenditure 
items.  * 

8.  The  CBO's  budget  and  major 
funding  sources  for  the  past  three  (3) 
years,  including  foundation  and 
government  funds,  as  well  as  other 
types  of  funding. 

B.  Cost  Proposal 

The  Cost  Proposal  is  a  physically 
separate  document  and  must  not  be 
included  within  the  twenty-page  limit 
of  the  technical  proposal.  The  Cost 
Proposal  must  include  the  following: 

1.  A  Standard  Form  (SF)  424, 
"Application  for  Federal  Assistance." 
All  copies  of  the  SF  424  must  have 
original  signatures  of  the  legal  entity 
applying  for  grant  funding.  Applicants 
must  indicate  on  the  SF  424  the 
organizations  IRS  status.  The  Catalogue 
of  Federal  Domestic  Assistance  (CFDA) 
number  for  this  program  is  17.700, 
which  should  be  entered  on  the  SF  424, 
block  10. 

2.  A  certification  prepared  within  the 
last  six  (6)  months,  attesting  to  the 
adequacy  of  the  entity's  fiscal 
management  and  accounting  systems  to 
account  for  and  safeguard  Federal  funds 
properly.  The  certification  should  be 
obtained  as  follows: 

a.  For  incorporated  organizations,  a 
certification  from  a  Certified  Public 
Accountant  or 

b.  For  other  applicants,  their 
employers'  identification  number  (EIN) 
issued  by  the  IRS; 

3.  Budget  Information  Form  424A, 
with  a  narrative  of  description  of  each 
line  item. 


4.  A  copy  of  the  most  current  Indirect 
Cost  Rate  Agreement  issued  by  the 
cognizant  federal  agency,  if  applicable. 

5.  Applications  from  a  consortium  of 
organizations  also  must  include  a  copy 
of  the  consortium  agreement  and  must 
identify  the  consortium  that  will  act  as 
the  administrative  entity  for  the  project. 
No  member  of  a  consortium  shall  make 
a  separate  application  under  his  grant 
program.  In  addition,  the  agreement 
must  specify  the  consortium's 
arrangements  for  handling  the 
administrative  and  financial 
responsibilities  for  the  program. 

6.  The  applicants  must  include  the 
Assurances  and  Certifications  Signatiire 
Page. 

Potential  applicants  who  do  not  have 
the  current  version  of  the  standard  grant 
forms  424  and  424A  listed  above  can 
download  them  from  the  following 
0MB  Web  site  address:  http:// 
www.  whitehouse.gov/omb/gmnts/ 
grants J^orms.html.  The  Assurances  and 
Certifications  Signatiife  Page  will  be 
available  on  the  WB  WANTO  Web  site 
at  http://www.dol.gov/wb/nontra.htm. 

Part  IV.  Evaluation  Criteria  and 
Selection  Process 

Technical  proposals  will  be  carefully 
reviewed  by  an  evaluation  panel  using 
the  following  criteria  under  section  A  of 
this  pari.  Up  to  115  points  may  be 
awarded  to  an  application.  This  total  is 
based  on  up  to  100  points  for  the 
required  information  described  in  A.  1, 
2,  and  3  below,  and  up  to  15  bonus 
points  for  special  program  emphasis 
described  in  A.  4  below.  The  ranked 
scores  of  the  proposals  will  serve  as  the 
primary  basis  for  selection  of  applicants 
for  a  potential  award  in  accordance  with 
the  process  in  section  B  of  this  part. 

A.  Technical  Evaluation  Criteria/Points 

1.  Organizational  Overview  (Up  to  20 
Points  Awarded) 

The  applicant  must  demonstrate  its 
experience,  capability  and  qualifications 
for  administering  a  grant  project  to 
provide  technical  assistance  to  E/LU. 
The  applicant  must: 

(a)  Describe  the  organization's 
experience  and  leadership  in  providing 
technical  assistance  to  E/LU  for  the 
purpose  of  recruiting,  training,  placing 
and  retaining  women  in  A/NTO. 

(b)  Highlight  the  qualifications  of  the 
key  staff  and  the  organizational 
structure  that  would  ensure  the  success 
of  the  project.  Include  the  CBO's 
organizational  chart  and  the  names  and 
full  resumes  of  all  primary  staff 
managing  the  grant  project. 

(c)  Include  job  descriptions  which 
identify  all  key  tasks,  the  hours  required 
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for  the  completion  of  such  tasks,  and  the 
persons  responsible  for  completing  each 
task. 

(d)  Indicate  if  tradeswomen  or  women 
in  nontraditional  occupations  serve  as 
active  members  of  the  organization,  as 
either  employed  staff  or  as  board 
members. 

(e)  Where  applicable,  differentiate 
between  the  CBO  and  any  proposed 
consultants  or  subcontractors,  providing 
information  on  each  of  the  above. 

2.  Established  Employer  and  Labor 
Union  Linkages  (Up  to  20  Points 
Awarded) 

The  applicant  must  demonstrate 
commitments  from  a  minimum  of  six  (6) 
E/LU  up  to  a  maximum  of  eight  (8)  E/ 
LU  to  receive  technical  assistance 
during  the  grant  award  period.  The 
applicant  must  also  demonstrate  a  level 
of  understanding  of  the  E/LU's  previous 
experiences  with  recruitment,  training, 
placement,  and  retention  of  women  in 
A/NTO  sufficient  to  enable  the 
applicant  to  provide  targeted  technical 
assistance.  The  applicant  must: 

(a)  Document  commitments  (in  the 
form  of  written  agreements  or  letters) 
from  a  minimum  of  six  (6)  E/LU  up  to 
a  maximum  of  eight  (8)  E/LU  to  receive 
technical  assistance  for  the  purpose  of 
training  or  employing  women  in  A/ 
NTO.  As  stated  in  the  WANTO  Act,  at 
a  minimum  such  agreements  or  letters 
should  include:  (1)  A  description  of  the 
need  for  technical  assistance;  (2)  a 
description  of  the  types  of 
apprenticeable  occupations  or 
nontraditional  occupations  in  which  the 
employer  or  labor  union  would  like  to 
train  or  employ  women;  (3)  assurances 
that  there  are  or  will  be  suitable  and 
appropriate  positions  available  in  the 
apprenticeable  occupations  program  or 
in  the  nontraditional  occupations  being 
targeted;  and  (4)  commitments  that 
reasonable  efforts  shall  be  made  to  place 
qualified  women  in  apprenticeable 
occupations  or  nontraditional 
occupations. 

(b)  Document  the  previous  programs 
and  experiences,  and  success  or  lack 
thereof,  of  the  E/LU  in  recruiting, 
training,  placing,  and  retaining  women 
in  A/NTO.  Such  documentation  may 
include  descriptions  of  previous 
outreach  and  orientation  provided  to 
women,  mentoring  programs,  support 
groups,  networks,  workplace 
consultations,  employee  and 
supervisory  workshops,  and  other 
workplace-specific  strategic  planning  to 
increase  the  participation  of  women  in 
apprenticeship  and  nontraditional 
occupations. 


3.  Scope  of  WANTO  Project  and 
Projected  Outcomes  (Up  to  60  Points 
Awarded) 

The  applicant  must  demonstrate 
comprehensive,  targeted,  and  effective 
technical  assistance  to  be  provided  to  E/ 
LU  witii  WANTO  funding.  The 
applicant  must  also  project  the  types 
and  amounts  of  successful  outcomes 
that  can  reasonably  be  expected  as  a 
result  of  the  TA  provided  with  WANTO 
funding.  The  WB  considers  the 
successful  placement  of  women  in 
apprenticeships  and  nontraditional 
occupations  the  primary  successful 
outcome  a  grantee  can  achieve  v«th 
WANTO  funding. 

The  applicant  must  include  a 
Statement  of  Work  which: 

(a)  Details  all  forms  of  technical 
assistance  to  be  provided  to  the  E/LU 
identified  in  the  previous  section, 
"Established  Employer  and  Labor  Union 
Linkages."  (According  to  the  WANTO 
Act,  technical  assistance  provided  with 
WANTO  grant  funds  may  include:  (1) 
Developing  outreach  and  orientation 
sessions  to  recruit  women  into  the 
employers'  apprenticeable  occupations 
and  nontraditional  occupations;  (2) 
developing  preapprenticeable 
occupations  or  nontraditional  skills 
training  to  prepare  women  for  A/NTO; 
(3)  providing  ongoing  orientations  for  E/ 
LU  and  workers  on  creating  a  successful 
envfronment  for  women  in  A/NTO;  (4) 
setting  up  support  groups  and 
facilitating  networks  for  women  in  A/ 
NTO  on  or  off  the  job  site  to  improve 
their  retention;  (5)  setting  ujJ  a  local 
computerized  data  base  referral  system 
to  maintain  a  current  list  of 
tradeswomen  who  are  available  for 
work;  (6)  serving  as  a  liaison  between 
tradeswomen  and  E/LU  to  address 
workplace  issues  related  to  gender;  and 
(7)  conducting  exit  interviews  with 
tradeswomen  to  evaluate  their  on-the- 
job  experience  and  to  assess  the 
effectiveness  of  the  program.) 

(b)  Documents  any  leveraging  or  co- 
funding  anticipated  for  the 
accomplishment  of  the  proposed 
project.  This  must  include  a  description 
of  the  value-added  of  the  WANTO  grant, 
i.e.,  what  technical  assistance  will  be 
provided  to  E/LU  as  a  result  of  WANTO 
grant  funding? 

(c)  Describes  the  outcomes  the 
applicant  projects  as  a  result  of  WANTO 
funding.  This  must  include  the  number 
of  women  to  be  placed  in  (1)  pre- 
apprenticeships;  (2)  apprenticeships; " 
and  (3)  nontraditional  occupations. 

4.  Bonus  Points  (Up  to  15  Points 
Awarded) 

Bonus  points  will  be  awarded  for 
projects  that  demonstrate  their 


experience  or  indicate  their  plans  to 
provide  one  or  more  of  the  following: 

a.  Opportunities  for  women  to  be 
placed  and  retained  in  A/NTO  in  high 
technology  occupations.  (Up  to  5  points 
awarded.) 

b.  Services  for  disabled  women  to  be 
placed  in  A/NTO.  (Up  to  5  points 
awarded.) 

c.  Mentoring  seWices  to  at  least  one 
other  CBO  that  is  providing  technical 
assistance  to  E/LU.  (Up  to  5  points 
awarded.) 

B.  Total  Scor» 

The  review  panel's  recommendations 
are  advisory  in  nature  and  not  binding 
on  the  Grant  Officer.  Final  awards  will 
be  made  based  on  the  best  interest  of  the 
government,  including,.but  not  limited 
to,  such  factors  as  technical  quality, 
geographic  balance,  occupational  and/or   . 
industrial  impact,  and  past  grant 
performance.  The  submission  of  a 
successful  previous  application  for  a 
WANTO  grant  from  any  prior  year  does 
not  guarantee  an  award  under  this 
solicitation.  A  previous  grantee's  failure 
to  complete  a  WANTO  grant  project 
within  the  grant  award  period,  or  failure  „ 
to  provide  required  reports  in  a  timely 
manner  are  aspects  of  past  grant 
performance  that  may  result  in  denial  oT 
a  2003  grant. 

Although  the  government  reserves  the 
right  to  award  on  the  basis  of  the 
applicant's  initied  submissions,  the 
government  may  establish  a  competitive 
range  or  technically  acceptable  range 
based  upon  proposal  evaluation  for  the 
purpose  of  selecting  qualified 
applicants.  The  government  reserves  the 
right  to  ask  for  clarification  or  hold 
discussion,  but  may  elect  to  award  a 
grant  without  such  discussion.  The 
Grant  Officer's  determination  of  award 
uiider  this  SGA  is  the  final  agency 
action. 

Part  V.  Deliverables 

This  section  is  provided  so  that 
applicants  may  more  accurately 
estimate  the  staffing  budgetary 
requirements  when  preparing  their 
proposal.  Applicants  are  to  exclude 
from  their  cost  proposal  the  cost  of  any 
requested  travel  to  Washington,  DC. 

A.  Post  Grant  Award  Conference. 

No  later  than  eight  (8)  weeks  after  an 
award,  the  grantees  shall  meet  with  the 
WB  and  ATELS  at  the  Post- A  ward 
Conference  to  discuss  the  project, 
related  components  and  TA;  timelines; 
technical  assistance  outcomes; 
assessment  for  comment;  and  final 
approval.  The  grantees  and  the  WB  will 
discuss  and  make  decisions  on  the 
following  program  activities: 
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1 .  The  proposed  TA  commitments  for 
employment,  registered  apprenticeship, 
and  related  skilled  nontraditional 
occupation  activities  and 
responsibilities;  the  number  of  targeted 
partnerships  with  E/LU;  and  the  number 
of  women  who  will  be  served. 

2.  The  methodology  the  proposed 
partnership  will  use  to  support/change 
management  and  employee  attitudes  to 
promote  female  workers  in  A/NTO. 

3.  The  types  of  systemic  change 
anticipated  by  the  TA  strategies  that 
will  be  incorporated  into  ongoing 
employer  recruitment,  hiring,  training, 
and  promotion  of  women  in  A/NTO. 

4.  The  occupational,  industrial,  and 
geographical  impact  anticipated. 

5.  Tne  supportive  services  fo  be 
provided  to  employers  and  women  after 
successful  placement  into  A/NTO. 

The  WB  and  ATELS  will  provide 
further  input  orally  or  in  writing,  if 
necessary,  within  ten  (10)  working  days 
after  the  Post-Award  Conference. 

B.  Grant  Plan  of  Action. 

If  revisions  have  been  necessary,  no 
later  than  ten  (10)  weeks  after  an  award, 
the  grantees  and  the  WB  will  confirm 
the  "plan  of  action"  and  detailed  time- 
line for  program  implementation. 

C.  Grant  Implementation. 

No  later  than  twelve  (12)  weeks  after 
an  award,  the  grantee(s)  shall  have 
begun  providing  E/LU  with  TA  to 
recruit,  select,  train,  place.-  retain,  and 
otherwise  prepare  women  for  A/NTO, 
with  progress  to  be  measured  in  terms ' 
of  employment  growth  and  rising 
earnings. 

D.  Quarterly  Reports 

1.  No  more  than  thirty  (30)  calendar 
days  after  the  end  of  each  quarter,  the 
grantee  shall  submit  a  progress  report  of 
work  done  under  this  grant. 

2.  Quarterly  reports  shall  generally 
contain  brief  information  on  each  of  the 
following: 

(a)  A  comparison  of  actual 
accomplishments  with  the  goals  and 
objectives  established  for  the  period. 
This  must  include  discussion  of 
placements  in  pre-apprenticeship 
programs,  apprenticeships  and 
nontraditional  jobs,  giving  the  name  and 
address  of  each  workplace/company 
involved;  and  TA  provided  to  E/LU, 
giving  the  E/LU  name  and  address  as 
well  as  the  nature  of  the  TA  provided. 

(b)  Reasons  why  established  goals 
were  not  met,  if  appropriate. 

(c)  Any  problems  that  may  impede  the 
performance  of  the  grant  and  the 
proposed  corrective  action. 

(a)  Any  changes  in  the  proposed  work 
to  be  performed  during  the  next 
reporting  period. 


3.  In  addition,  between  scheduled 
reporting  dates,  the  grantee(s]  shall 
immediately  inform  the  Women's 
Bureau  National  Office  Grant  Officer's 
Technical  Representative  of  significant 
developments  affecting  the  ability  to 
accomplish  the  work. 

E.  Final  Report 

1 .  The  Final  Report  shall  cover 
findings,  final  performance  data, 
outcome  results,  an  assessment  of  the 
grant  project,  and  any  employer  or  labor 
organization  plans  for  follow-up  of 
participants.  It  shall  include  an 
Executive  Summary  of  no  more  than 
three  (3)  pages. 

2.  No  later  than  ninety  (90)  days  after 
the  expiration  of  the  grant  award,  the 
grantee(s)  shall  submit  two  (2)  copies  of 
the  camera-ready  final  report,  each 
boimd  in  a  professional  manner  in  a 
loose-leaf  notebook.  These  materials 
must  be  paid  for  with  grant  funds. 

3.  Upon  request  of  either  the  Women's 
Bureau  or  the  grantee,  the  grantee  shall 
submit  a  draft  final  report  no  more  than 
sixty  (60)  days  after  the  expiration  of  the 
grant  award.  The  Women's  Bureau  will 
then  review  the  draft  report,  consult 
with  ATELS  as  necessary,  and  provide 
written  conmients  to  the  grantee  within 
fifteen  (15)  days  of  receipt. 

Part  VII.  Grant  Requirements 

A.  Administrative  Standards  and 
Provisions 

Except  as  specifically  provided,  DOL 
acceptance  of  a  proposal  and  an  award 
of  Federal  funds  to  sponsor  any 
program(s)  does  not  provide  a  waiver  of 
any  grant  requirements  and/or 
procedures.  For  example,  the  OMB 
Grants  Management  circulars  (available 
on  the  OMB  Web  site  at  http:// 
www.whitehouse.gov/omb/grants/ 
grants_circulars.html)  require,  and  an 
entity's  procurement  procedures  must 
require,  that  all  procurement 
transactions  will  be  conducted,  as 
practical,  to  provide  open  and  free 
competition.  If  a  proposal  identifies  a 
specific  entity  to  provide  the  services, 
the  DOL  award  does  not  provide  the 
justification  or  basis  to  sole-source  the 
procurement,  i.e.,  avoid  competition. 

The  grants  awarded  under  this  SGA 
shall  be  subject  to  the  following 
administrative  standards  and  provisions 
as  applicable: 

29  CFR  part  97— Uniform 
Administrative  Requirements  for 
Grants  and  Cooperative  Agreements  to 
State  and  Local  Governments. 

29  CFR  part  96— Federal  Standards  for 
Audit  of  Federally  Funded  Grants, 
Contracts,  and  Agreements. 


29  CFR  part  95— Uniform 
Administrative  Requirements  for 
Grants  and  Cooperative  Agreements 
with  Institutions  of  Higher  Education, 
etc. 

B.  Allowable  Costs 

The  WB  shall  determine  what 
constitutes  allowable  costs  in 
accordimce  with  the  following 
applicable  Federal  cost  principles:  (1) 
State  and  Local  Government— -OMB 
Circular  A-87;  (2)  Educational 
Institutions — OMB  Circular  A-21;  (3) 
Nonprofit  Organizations — OMB  Circular 
A-122;  and  (4)  Profit-making 
Commercial-Firms— 48  CFR  Part  31. 

C.  Grant  Nondiscrimination  Assurances 

As  a  condition  of  the  awards, 
applicants  must  certify  that  they  vtdll 
comply  fully  with  the 
nondiscrimination  and  equal 
opportunity  provisions  of  the  following 
laws: 

29  CFR  part  31 — Nondiscrimination  in 
Federally-assisted  programs  of  the 
Department  of  Labor,  effectuation  of 
title  VI  of  the  Civil  Rights  Act  of  1964. 
29  CFR  part  32 — Nondiscrimination  on 
the  Basis  of  Disability  in  Programs 
and  Activities  Receiving  or  Benefiting 
from  Federal  Assistance. 
(Implementing  section  504  of  the 
Rehabilitation  Act,  29  U.S.C^794) 
29  CFR  part  36 — Nondiscrimination  on 
the  Basis  of  Sex  in  Education 
Programs  or  Activities  Receiving 
Federal  Financial  Assistance. 
(Implementing  title  DC  of  the 
Education  Amendments  of  1972,  20 
U.S.C.  1681  efseq.) 
The  applicant  must  include 
assurances  and  certifications  that  it  will 
comply  with  these  laws  in  its  grant 
application.  The  assurances  and 
certifications  are  attached  as  Appendix 
C. 

In  addition,  this  program  is  subject  to 
the  provisions  of  the  "Jobs  for  Veterans 
Act,"  Public  Law  107-288,  which 
provides  priority  of  service  to  veterans 
and  spouses  of  certain  veterans  for  the 
receipt  of  employment,  training,  and 
placement  services  in  any  job  training 
program  directly  funded,  in  whole  or  in 
part,  by  the  Department  of  Labor.  Pleasp 
note  that,  to  obtain  priority  of  service.  1 
a  veteran  must  meet  those  programs' 
eligibility  requirements.  Comprehensive 
policy  guidance  is  being  developed  and 
will  be  issued  in  the  near  future. 

Part  Vm.  Paperwork  Reduction  Act 
Notice  (Public  Law  104-13) 

This  collection  of  information  is 
approved  under  the  Office  of 
Management  and  Budget  (OMB)  control 
number  1225-0080,  which  expires  12/ 
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31/05.  Persons  are  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  ciurently  valid  OMB 
control  number.  The  public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  six  (6)  to  twelve 
(12)  hours  to  complete  the  grant 
application;  two  (2)  to  five  (5)  hours  for 
quarterly  reports;  and  four  (4)  to  ten  (10) 
hours  for  the  final  report.  These 
estimates  include  the  time  for  reviewing 
instructions,  researching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 


Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
the  Women's  Bureau,  U.S.  Department 
of  Labor,  Room  S3311,  200  Constitution 
Ave.,  NW.,  Washington,  DC  20210,  to 
the  attention  of  Diane  Faulkner.  Please 
reference  OMB  control  number  1225- 
0080. 


Signed  in  Washington,  DC,  this  12th  day  of 
June,  2003. 
Lawrence  J.  Kuss. 
Grant  Officer. 

Appendix 

A.  Standard  Form  424:  Application  for 

Federal  Assistance 

B.  Standard  Form  424A:  Budget 

information — Non-Construction 
Programs 

C.  Assurances  and  Certifications  Signature 

Page 

D.  Survey  on  Ensuring  Equal  Opportunity  for 

Applicants,  OMB  No.  1225-0083 

BILUNG  CODE  4510-23-P 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Approval  No.  0348-0043 


2.  DATE  SUBMnTEO 

June  5,  2003 


Applicant  IdcnMer 


1.  TYPE  Of  SUBMISSION: 

» plication 
Construction 

Q  Non-Con»trucUon 


3.  DATE  RECEIVED  BY  STATE 


State  Application  Idantifler 


PreappHcalion 
(~1  Construction 


4.  DATE  RECEIVED  BY  FEDERAL  AGENCY 


Federal  Identifier 


Non-Construction 


S.  APPLICANT  INFORMATION 


Legal  Name: 


OrganizaUonal  Unit 


Address  (give  city,  county.  Stale,  and  zip  code): 


Name  and  telephone  numt>er  of  person  to  t>e  contacted  on  matters  involvin| 
this  application  (gnm  area  code) 


t.  EMPLOYER  IDENTIFICATION  HUUBBR  (EIN): 

m-rTTTTTT 


7.  TYPE  OF  APPLICANT:  (enter  appropriate  letter  in  box) 


D 


8.  TYPE  OF  APPLICATION: 

D  New         D  Continuation 

If  Revision,  enter  appropriate  letter(s)  In  box(es) 


A.  Increase  Award  B.  Decrease  Award 

0.  Decrease  Duration    Ott\ei(specify): 


Q  Revision 

D  D 

C.  Increase  Duration 


A.  State  H.  Independent  School  Oist 

B.  County  I.  State  Controlled  Institution  of  Higher  Learning 

C.  Municipal  J.  Private  University 
0.  Township  K.  Indian  Tribe 

E.  Interstate  L.  Individual 

F.  Intermunicipal  M.  Profit  Organization 

G.  Special  District  N.  Other  (Specify) 


9.  NAME  OF  FEDERAL  AGENCY: 


10.  CATALOG  OF  FEDERAL  DOMESTIC  ASSISTANCE  NUMBER: 


11.  DESCRIPTIVE  TITLE  OF  APPUCANrS  PROJECT: 


□n-nn 


TITLE: 


12.  AREAS  AFFECTED  BY  PROJECTIONS.  Counties.  Stales,  etc.): 


13.  PROPOSED  PROJECT 


14.  CONGRESSIONAL  DISTRICTS  OF: 


Start  Dale 


Ending  Date 


a.  Applicant 


b.  Proiect 


IS.  ESTIMATED  FUNDING: 


a.  Federal 


b.  Applicant 


estate 


d.  Local 


e.  Other 


f.  Program  Income 


g.  TOTAL 


It.  IS  APPLICATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE 
ORDER  12372  PROCESS? 

a.  YES    THIS  PREAPPUCATION/APPLICATION  WAS  MADE 

AVAILABLE  TO  THE  STATE  EXECUTIVE  ORDER  12372 
PROCESS  FOR  REVIEW  ON: 

DATE  ] 


b.  No.    D  PROGRAM  IS  NOT  COVERED  BY  E.  0. 12372 

D  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE 
FOR  REVIEW 


17.  IS  THE  APPLICANT  DELINQUENT  ON  ANY  FEDERAL  DEBT? 
D  Yes    If  "Yes,"  attach  an  explanation.  Q  No 


18.  TO  THE  BEST  OF  MY  KNOWLEDGE  AND  BELIEF,  ALL  DATA  IN  THIS  APPLICATI0N/PREAPPUCAT10N  ARE  TRUE  AND  CORRECT,  THE 
DOCUMENT  HAS  BEEN  DULY  AUTHORIZED  BY  THE  GOVERNING  BODY  OF  THE  APPLICANT  AND  THE  APPUCANT  WILL  COMPLY  WITH  THE 
ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED. 


a.  Type  Name  of  Authorized  Representative 


b.Tide 


c.  Telephone  Numtier 


d.  Signature  of  Authorized  Representabve 


e  Date  Signed 


Previous  Edition  Usable 
Authorized  for  Local  Reproduction 


Standard  Fonn  424  (Rev.  7-97) 
Prescribed  by  OMB  Circular  A-102 
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Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  45  minutes  per  response,  including  time  for  revievi^ng 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  irKiuding  suggestions  for 
reducing  this  burden,  to  the  OfTice  of  Management  and  Budget,  Paperwork  Reduction  Project  (0348-0043),  Washington,  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted  for  Federal  assistance.  It 
will  t>e  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have  established  a  revi.ew  and  comment  procedure  4n 
response  to  Executive  Order  12372  and  have  selected  the  program  to  be  included  in  their  process,  have  been  given  an  opportunity  to  review 
the  applicant's  submission. 


Item: 

1.         Self-explanatory. 


Entry: 


Date  application  submitted  to  Federal  agency  (or  State  if 
applicable)  and  applicant's  control  numl>er  (if  applicable). 


Item:  Entiy: 

12.  List  only  ttie  largest  political  entities  affected  (e.g..  State, 
counties,  cities). 

13.  Self-explanatory. 


3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an  existing  award, 
enter  present  Federal  identifier  numtier.  If  for  a  new  project, 
leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary  organizational  unit 
which  will  undertake  the  assistance  activity,  complete  address  of 
the  applrcant,  and  name  and  telephone  number  of  the  person  to 
contact  on  matters  related  to  this  application. 

6. ,       Enter  Employer  Identification  Numt)er  (EIN)  as  assigned  by  the 
Intemal  Revenue  Service. 


14.  List  the  applicant's  Congressional  District  and  any 
District(s)  affected  by  the  program  or  pnjject. 

15.  Amount  requested  or  to  be  contiibuted  during  the  first 
funding/budget  period  by  each  contributor.  Value  of  in- 
kind  contributk^ns  should  be  included  on  appropriate 
lines  as  applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the  amount 
of  the  change.  For  decreases,  enclose  the  amounts  in 
parentheses.  If  both  t>asic  and  supplemental  amounts 
are  included,  show  breakdown  on  an  attached  sheet. 
For  multiple  program  funding,  use  totals  and  show 
breakdown  using  same  categories  as  item  IS. 


7.  Enter  the  appropriate  letter  in  Vtxe  space  provided. 

8.  Check  appropriate  box  and  enter  appropriate  letter(s)  in  the 
space(s)  provided: 


16.        Applicants  should  contact  the  State  Single  Point  of 

Contact  (SPOC)  for  Federal  Executive  Order  12372  to 
determine  whether  the  application  is  subject  to  the 
State  intergovernmental  review  process. 


10. 


-  tJew"  means  a  new  assistance  award. 

-  "Continuation"  means  an  extension  for  an  additional 
funding/budget  period  for  a  project  with  a  projected 
completion  date. 

-  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or  contingent 
liability  from  an  existing  obligation. 

Name  of  Federal  agency  from  which  assistartce  is  being 
requested  witii  this  applk:ation. 

Use  the  Catak>g  of  Federal  Domestic  Assistance  number  and 
title  of  the  program  under  which  assistance  is  requested. 


17.        This  question  applies  to  the  applicant  organization,  not 
the  person  who  signs  as  the  authorized  representative. 
Categories  of  debt  include  delinquent  audit 
disallowances,  loans  and  taxes. 


18.        To  be  signed  by  the  authorized  representative  of  the 
applicant.  A  copy  of  the  governing  t>ody's 
authorization  for  you  to  sign  this  application  as  official 
representative  must  t>e  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that  this 
authorization  be  submitted  as  part  of  the  applk:abon.) 


\ 


1 1 .        Enter  a  brief  descriptive  titie  of  the  project.  If  more  than  one 

program  is  involved,  you  should  append  an  explanation  on  a  . 

separate  sheet.  If  appropriate  (e.g.,  construction  or  real 
'  property  projects),  attach  a  map  showing  project  location.  For 

preapplk:ations.  use  a  separate  sheet  to  provide  a  summary 

description  of  this  project. 


SF-424  (Rev.  7-97)  Back 
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INSTRUCTIONS  FOR  THE  SF-424A 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  180  minutes  per  response,  including  time  for  reviewing 
instructions,  searching  existing  data  sources.  gathehr>g  and  maintainir>g  the  data  needed,  ar>d  completing  and  reviewir>g  the  collection  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reduang  this  burden,  to  the  OrTice  of  Management  and  Budget,  PaperworV  Reduction  Project  (0348-0044).  Washington.  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


General  Instructions 

This  form  is  designed  so  that  application  can  be  made  for  funds 
from  one  or  more  grant  programs.  In  prepanng  the  budget, 
adhere  to  any  existing  Federal  grantor  agency  guidelines  which 
prescribe  how  and  whether  budgeted  amounts  should  be 
separately  shown  for  different  functions  or  activities  within  ttw 
program.  For  some  programs,  grantor  agencies  may  require 
budgets  to  t>e  separately  shown  by  function  or  activity.  For  other 
programs,  grantor  agendes  may  require  a  breakdown  by  function 
or  activity.  Sections  A,  B,  C,  and  0  should  include  budget 
estimates  for  the  whole  project  except  when  applying  for 
assistance  which  requires  Federal  authorization  in  annual  or 
other  funding  period  increments.  In  the  latter  case.  Sections  A,  B, 
C.  and  D  stioukj  provide  the  budget  for  the  first  budget  period 
(usually  a  year)  and  Section  E  should  present  the  need  for 
Federal  assistance  in  the  subsequent  budget  periods.  All 
applications  should  contain  a  breakdown  by  the  ot>iect  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary  Lines  1-4  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single  Federal  grant  program 
(Federal  Domestic  Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on  Line  1  under  Column 
(a)  the  Catalog  program  title  and  the  Catalog  number  in  Column 
(b). 

For  applications  pertaining  to  a  single  program  requiring  budget 
amounts  by  multiple  functions  or  activities,  enter  the  name  of 
each  activity  or  function  on  each  line  in  Column  (a),  and  enter  the 
Catalog  number  in  Column  (b).  For  applications  pertaining  to 
multiple  programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  Catak^g  program  title 
on  each  line  in  Column  (a)  and  the  respective  Catalog  number  on 
each  line  in  Column  (b). 

For  applications  pertaining  to  multiple  programs  where  one  or 
more  programs  require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program  requiring  the 
breakdown.  Additional  sheets  should  be  used  when  one  form 
does  not  provide  adequate  space  for  all  breakdown  of  data 
required.  However,  when  more  than  one  sheet  is  used,  the  first 
page  shoukj  provide  the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g) 

For  new  applications,  leave  Column  (c)  and  (d)  t)lank.  For  each 
line  entry  in  Columns  (a)  and  (b).  enter  in  Columns  (e).  (0,  and 
(g)  the  appropriate  amounts  of  funds  needed  to  support  the 
project  for  the  first  funding  period  (usually  a  year). 


For  continuing  grant  program  applications,  submit  these  forms 
before  the  er>d  of  each  funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the  estimated  amounts  of 
funds  which  will  remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor  agency  instructions 
provide  for  this.  Otherwise,  leave  these  columns  blank.  Enter  in 
columns  (e)  and  (0  the  amounts  of  funds  needed  for  the 
upcoming  period.  The  amount(s)  in  Column  (g)  should  t>e  the 
sum  of  amounts  in  Columns  (e)  and  (0. 

For  supplemental  grants  and  changes  to  existing  grants,  do  not 
use  Columns  (c)  and  (d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and  enter  in  Column  (0  the 
amount  of  the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount  (Federal  and 
non-Federal)  which  Includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as  appropriate,  the  amounts 
shown  in  Columns  (e)  and  (0.  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in  Columns  (e)  and  (0. 

Line  5  -  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4),  enter  the  titles  of  the 
same  programs,  functions,  and  activities  shown  on  Lines  1-4, 
Column  (a).  Section  A.  When  additional  sheets  are  prepared  for 
Section  A,  provide  similar  column  headings  on  each  sheet.  For 
each  program,  functk>n  or  activity,  fill  in  the  total  requirements  for 
funds  (t>oth  Federal  and  rran-Federal)  by  object  dass  categories. 

Line  6a^  -  Show  the  totals  of  Lines  6a  to  6h  in  each  column. 

Line  6J  •  Show  the  amount  of  indirect  cost. 

Line  6k  -  Enter  the  total  of  amounts  on  Lines  6i  and  6j.  For  aH 
applications  for  new  grants  and  continuation  grants  the  fotal 
amount  in  column  (5),  Line  iSk,  should  be  the  same  as  the  total 
amount  sfK>wn  in  Section  A,  Column  (g).  Line  5.  For 
supplemental  grants  and  changes  to  grants,  the  total  amount  of 
the  increase  or  decrease  as  shown  in  Columns  (1)-(4),  Line  6k 
shoukJ  be  the  same  as  the  sum  of  the  amounts  in  Section  A, 
Columns  (e)  and  (0  on  Line  5.  « 

Line  7  -  Enter  the  estimated  amount  of  income,  if  any.  expected 
to  be  generated  from  this  project  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show  under  the  program 
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INSTRUCTIONS  FOR  THE  SF-424A  (continued) 


narrative  statement  the  nature  and  source  of  income.  The 
estimated  amount  of  program  income  may  be  considered  by  the 
Federal  grantor  agency  In  determining  the  total  amount  of  the 
grant   • 

Section  C.  Non-Federal  Resources 

Lines  8-11  Enter  amounts  of  non-Federal  resources  that  will  be 
used  on  the  grant  If  in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet 

Column  (a)  -  Enter  the  program  titles  identical  to 
Column  (a).  Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary. 


Column  (b) 

applicant 


Enter  the  contribution  to  be  made  by  the 


Column  (c)  -  Enter  tiie  amount  of  the  State's  cash  and 
in-kind  contribution  if  the  applicant  is  not  a  State  or 
State  agency.  Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  artd  ir>4(ind 
contritMJtions  to  be  made  from  all  other  sources.  . 

Column  (e)  -  Enter  totals  of  Columns  (b),  (c),  and  (d). 


Line  12  -  Enter  the  total  for  each  of  Columns  (b)-(e).  The  amount 
in  Column  (e)  should  be  equal  to  the  amount  on  Line  5,  Column 
(f).  Section  A. 

Section  .D.  Forecasted  Cash  Needs 

Line  13  -  Enter  the  amount  of  cash  needed  by  quarter  from  ttra 
grantor  agency  during  the  first  year. 

Line  14  -  Enter  the  amount  of  cash  from  alt  other  sources  needed 
by  quarter  during  the  first  year. 


Line  15  -  Enter  the  totals  of  amounts  on  Lines  1 3  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds  Needed  for 
Balance  of  the  Project 

Lines  16-19  -  Enter  in  Column  (a)  the  same  grant  program  titles 
shown  in  Column  (a),  Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new  applications  and  continuation 
grant  applications,  enter  in  the  proper  columns  amounts  of  Federal 
funds  which  will  t>e  needed  to  complete  the  program  or  project  over 
the  succeeding  funding  periods  (usually  in  years).  This  section 
need  not  t>e  completed  for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list  the  program  titles,  submit 
additional  schedules  as  necessary. 

'  Line  20  •  Enter  the  total  for  each  of  the  Columns  (b)-(e).  When 
additional  schedules  are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on  this  line. 

Section  F.  Other  Budget  Information 

Line  21  -  Use  this  space  to  explain  amounts  for  individual  direct 
object  dass  cost  categories  that  may  appear  to  be  out  of  the 
ordinary  or  to  explain  the  details  as  required  by  the  Federal  grantor 
agency. 

Line  22  -  Enter  the  type  of  indlrect/ate  (provisional,  predetermined, 
final  or  fixed)  that  will  be  in  effect  during  the  funding  period,  -the 
estimated  amount  of  the  base  to  which  the  rate  is  applied,  and  the 
total  indirect  expense. 

Line  23  -  Provide  any  other  explanations  or  comments  deemed 
necessary. 
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ASSURANCES  AND  CERTinCATIONS  -  SIGNATURE  PAGE 

The  Department  of  Labor  will  not  award  a  grant  or  agreement  where  the  grantee/recipient  has 
failed  to  accept  the  ASSURANCES  AND  CERTIFICATIONS  contained  in  this  section.  By 
signing  and  returning  this  signature  page,  the  grantee/recipient  is  providing  the  certifications  set 
forth  below: 

1.  Assurances  -  Non-Construction  Programs 

2.  Certifications  Regarding  Lobbying,  Debarment,  Suspension,  and  Other 
Responsibility  Matters  -  Primary  Covered  Transactions  and  Certifications 
Regarding  Drug-Free/Tobacco-Free  Workplace  Requirements. 

3.  Certification  of  Release  of  Information 

4.  ,      Applicant  is  not  a  501  (c)  (4)  organization 

APPLICANT  NAME  and  LEGAL  ADDRESS:  * 


If  there  is  any  reason  why  one  of  the  assurances  or  certifications  listed  cannot  be  signed,  please 
explain.  Applicant  need  only  submit  and  return  this  signature  page  with  the  grant  application. 
All  other  instructions  shall  be  kept  on  file  by  the  applicant.  , 


SIGNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 


APPLICANT  ORGANIZATION 


TITLE 


DATE  SUBMITTED 


Please  Note;    This  signature  page  and  any  pertinent  attachments  which  may  be  required  by  these 
assurances  and  certification^  shall  be  attached  to  the  applicant's  Cost  Proposal. 
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Survey  on  Ensuring 
Equal  Opportunity 
FOR  Appmcants 


Federal  Agency  Use  Only 


OMB  No.  1 22S-0083      Exp.  02/28/2006 


NOTE:  Please  place  survey  form  directly  behind  the  Standard  Application  for  Federal  Assistance  (SF  424)  fact  sheet. 


Purpose:  This  form  is  for  applicants  that  are  private  noiq>Tofit  organizations  (not  including  private  universities).  Please  complete 
it  to  assist  the  federal  government  in  ensuring  that  aU  qualified  applicants,  small  or  large,  non-religious  or  faith-based,  have  an 
equal  oppoitunity  to  con^te  for  federal  funding.  Information  provided  on  diis  form  will  not  be  considered  in  any  way  in  making 
funding  decisions  and  will  not  be  included  in  the  federal  grants  database. 


I .  Does  the  applicant  have  S01(cX3)  status? 
Q  Yes  G  No 


2.  How  many  fiiU-time  equivalent 
employees  does  the  applicant  have?' 
(Check  only  one  box). 


•-J  3  or  Fewer 
□  4,5 
Q  6-14 


Q  15-50 
(Jl  51-100 
Q  over  100 


3.  What  is  the  size  of  the  applicant's 
annual  budget?  (Check  only  one  box.) 

□  Less  Than  $150,000 
.  Q  $150,000 -$299,999 
Q  $300,000  -  $499,999 
Q  $500,000  -  $999,999 
Q  $1,000,000 -$4,999,999 
Q  $5,000,000  or  more 


4.  Is  the  applicant  a  faith-based/reUgious 
organization? 


Yes 


□    No 


5.  Is  the  £^plicant  a  non-religious 
community-based  organization? 

G  Yes  '  G  No 


6.  Is  the  applicant  an  intermediary  ^t  will 
manage  the  grant  on  behalf  of  other 
organizations? 


G 


Yes 


No 


7.  lias  the  applicant  ever  received  a 
goverrmient  grant  or  contract  (Federal, 
State,  or  local )? 


G  Yes 


Gno 


8.  Is  the  applicant  a  local  affiliate  of  a 
national  organization? 

.     G  Yes  G   No 
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Survey  Instructions  on  Ensuring  Equal  Opportunity  for  Applicants 


1.  501  (cX3)  status  is  a  legal  designation 
provided  on  application  to  the  Internal 
Revenue  Service  by  eligible 
organizations.  Some  grant  programs 
may  require  nonprofit  applicants  to  have 
SO  1(c)(3)  status.  Other  grant  programs  do 
not. 


2.  For  example,  two  part-time  employees 
who  each  work  half-time  equal  one  full- 
time  equivalent  employee.  If  the 
applicant  is  a  local  affiliate  of  a  national 
organization,  the  responses  to  survey 
questions  2  and  3  should  reflect  the  staff 
and  budget  size. of  the  local  affiliate. 


3.  Annual  budget  means  the  amount  of 
money  your  organization  spends  each 
year  on  all  of  its  activities. 


4.  Self-identify. 

5.  An  organization  is  considered  a 
community-based  organization  if  its 
headquarters/service  location  shares  the 
same  zip  code  as  the  clients  you  serve. 

6.  An  "intermediary"  is  an  organization  that 
enables  a  group  of  small  organizations  to 
receive  and  manage  government  funds 
by  administering  the  grant  on  their 
behalf 


7.   Self-explanatory. 


8.    Self-explanatory 


Paperwork  Burden  Statement 

According  to  the  Paperwork  Reduction  Act  of 
199S,  no  persons  are  required  to  respond  to  a 
collection  of  information  unless  such 
collection  displays  a  valid  OMB  control 
number.  The  valid  OMB  control  number  for 
this  information  collection  is  1225-0083.  The 
time  required  to  complete  this  information 
collection  is  estimated  to  average  five  (S) 
minutes  per  response,  including  the  time  to 
review  instructions,  search  existing  data 
resources,  gather  the  data  needed,  and 
complete  and  review  the  information 
collection.  If  you  have  any  comments 
concerning  the  accuracy  of  the  time 
estimate(s)  or  suggestions  for  improving 
this  form,  please  write  to:  Departmental 
Clearance  Officer,  U.S.  Department  of  Labor, 
200  Constitution  Avenue  NW,  Room  N-1301, 
Washington,  D.C.  20210.  If  you  have 
comments  or  concerns  regarding  the  status 
of  your  individual  submission  of  this  form, 
write  directly  to:  Joyce  1.  Mays,  Application 
Control  Center,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW,  Washington, 
DC  20210. 


IFR  Doc.  03-15344  Filed  6-17-03;  8:45  am] 
BMUNG  CODE  4Sia-a»-C 


NUCLEAR  REGULATORY 
COMMISSION  ^. 

Agency  Information  Collection 
Activities:  Sulnnlssion  for  the  Office  of 
Management  and  Budget  (OMB) 
Review;  Comment  Request 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRG  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRG  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor;  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  GFR  part  150, 
"Exemptions  and  Continued  Regulatory 
Authority  in  Agreement  States  and  in 
Offshore  Waters  under  Section  274". 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  10  GFR  150.16(b).  150.17(c), 
and  150.19(c)  require  the  subinission  of 
reports  following  specified  events,  such 
as  the  theft  or  unlawful  diversion  of 
licensed  radioactive  material.  The 
source  material  inventory  reports 
required  under  10  GFR  150.17(b)  must 
be  submitted  annually  by  certain 
licensees. 

5.  Who  will  be  required  or  asked  to 
report:  Agreement  State  licensees 
authorized  to  possess  source  or  special 
nuclear  material  at  certain  types  of 
facilities,  or  at  any  one  time  and 
location  in  greater  than  specified 
amounts. 

6.  An  estimate  of  the  number  of 
annual  responses:  12. 

7.  The  estimated  number  of  annual 
respondents:  9  Agreement  State 
licensees. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  35  hoiu«. 

9.  An  indication  of  whether  Section 
3507(d).  Pub.  L.  104-13  applies:  Not 
applicable. 

10.  Abstract:  10  GFR  part  150 
provides  certain  exemptions  from  NRG 


regulations  for  persons  in  Agreement 
States.  Part  150  also  defines  activities  in 
Agreement  States  and  in  ofkhore  waters 
over  which  NRG  regulatory  authority 
continues,  including  certain  information 
collection  requirements.  The 
information  is  needed  to  permit  NRG  to 
make  reports  to  other  governments  and 
the  International  Atomic  Energy  Agency 
in  accordance  with  international 
agreements.  The  information  is  also 
used  to  carry  out  NRG's  safeguards  and 
inspection  programs. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRG  Public  Dociunent  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  O-l  F21,  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRG  worldwide  Web 
site:  http://www.nrc.gov/public-involve/ 
doc-comment/omb/index.html.  The 
document  will  be  available  on  the  NRG 
home  page  site  for  60  days  after  the 
signatiu-e  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  July  18,  2003.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assiuance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date.  Bryon  Allen,  Office  of  Information 
and  Regulatory  Affairs  (3150-0032), 
NEOB-10202,  Office  of  Management 
and  Budget,  Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

Tne  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301^15-7233. 

Dated  at  Rockville.  Maryland,  this  11th  day 
of  June.  2003. 

For  the'Nviclear  Regiilatory  Commission. 
Brenda  Jo.  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 

JFR  Doc.  03-15349  Filed  6-17-03;  8:45  amj 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  030-08963] 

Notice  of  Finding  of  No  Significant 
Impact  and  Availability  of 
Environmental  Assessment  for 
License  Amendment  of  Materials 
License  No.  29-15354-01,  Aventis 
Pharmaceuticals,  Inc,  East  Millstone, 
NJ 

L  Introduction 

The  U.S.  Nuclear  Regulatory 
Commission  (NRG)  is  considering  the 
issuance  of  a  license  amendment  to 
Aventis  Pharmaceuticals,  Inc.  for 
Materials  License  No.  29-15354-01,  to 


authorize  release  of  its  facility  in  East 
Millstone,  New  Jersey  for  unrestricted 
use  and  has  prepared  an  Environmental 
Assessment  (EA)  in  support  of  this 
action  in  accordance  with  the 
requirements  of  10  GFR  Part  51.  Based 
on  the  EA,  the  NRC  has  concluded  that 
a  Finding  of  No  Significant  Impact 
(FONSI)  is  appropriate. 

n.  EA  Summary  ^ 

The  purpose  of  the  proposed  action  is 
to  allow  for  the  release  of  the  licensee's 
East  Millstone,  New  Jersey  facility  for 
unrestricted  use.  Aventis 
Pharmaceuticals,  Inc.  has  been 
authorized  by  NRC  since  August  10, 
2000,  to  use  radioactive  materials  for 
research  and  development  including 
animal  studies  at  the  site.  On  January 
20,  2003,  Aventis  Pharmaceuticals,  Lac. 
requested  that  NRC  release  the  facility 
for  unrestricted  use.  Aventis 
Pharmaceuticals,  Inc.  has  conducted 
surveys  of  the  facility  and  determined 
that  the  facility  meets  the  license 
termination  criteria  in  Subpart  E  of  10 
GFR  Part  20.  -_ 

in.  Finding  of  No  Significant  Impact 

The  NRG  staff  has  evaluated  Aventis    . 
Pharmaceuticals,  Inc.'s  request  and  the 
results  of  the  surveys  and  has  concluded 
that  the  completed  action  complies  with 
the  criteria  in  Subpart  E  of  10  GFR  part 
20.  The  staff  has  prepared  the  EA 
(summarized  above)  in  support  of  the 
proposed  license  amendment  to 
terminate  the  license  and  release  the 
facility  for  unrestricted  use.  On  the  basis 
of  the  EA,  NRG  has  concluded  that  the 
environmental  impacts  from  the 
proposed  action  are  expected  to  be 
insignificant  and  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

IV.  Further  Information 

The  EA  and  the  documents  related  to 
this  proposed  action,  including  the 
application  for  the  license  amendment 
and  supporting  documentation,  are 
available  for  inspection  at  NRG's  Public 
Electronic  Reading  Room  at  http:// 
www.nrc.gov/reading-rm/adams.html 
(ADAMS  Accession  Nos.  ML031620018. 
ML030280251.  ML030870319,  and 
ML03161 1141.  These  documents  are 
also  available  for  inspection  and 
copying  for  a  fee  at  the  Region  I  Office, 
475  Allendale  Road,  King  of  Prussia,  PA 
19406.  Any  questions  with  respect  to 
this  action  should  be  referred  to  Judy 
Joustra,  Nuclear  Materials  Safety  Branch 
2,  Division  of  Nuclear  Materials  Safety, 
Region  I,  475  Allendale  Road,  IGng  of 
Prussia,  Pennsylvania,  19406,  telephone 
(610)  337-5355,  fax  (610)  337-5269. 


36602 


Federal  Register / Vol.  68,  No.  117 /Wednesday,  June  18,  2003/Notices 


Dated  at  King  of  Prussia.  Pennsylvania  this 
llthday  of  |une.  2003. 

For  the  Nuclear  Regulatory  Commission. 
|ohn  D.  Kinneman, 

Chief.  Nuclear  Materials  Safety  Branch  2, 
Division  of  Nuclear  Materials  Safety.  Region 
I. 
|FR  Doc.  03-15348  Filed  6-17-03:  8:45  am] 

BILLING  COOe  7590-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

Upon  Written  Request.  Copies  Available 
From:  Securities  and  Exchange  Commis!>ion, 
Office  of  Filings  and  Information  Services, 
Washington,  DC  20549. 
Extension: 

Form  S-n,  OMB  Control  No.  3235-0067. 
SEC  File  No.  270-064 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

Form  S-11  is  the  registration 
statement  form  used  to  register 
securities  issued  in  real  estate 
investment  trusts  by  issuers  whose 
business  is  primarily  that  of  acquiring 
and  holding  investment  interest  in  real 
estate  under  the  Securities  Act  of  1933. 
The  information  filed  with  the 
Commission  permits  verifications  of 
compliance  with  securities  law 
requirements  and  assures  public 
availability  and  dissemination  of  such 
information.  Information  provided  is 
mandatory.  Approximately  150  issuers 
fde  Form  S-1 1  annually  and  it  takes 
approximately  1.892  hours  per  response 
for  a  total  burden  of  283,800  hours.  It  is 
estimated  that  25%  of  the  total  burden 
hours  (70,950  reporting  burden)  is 
prepared  by  the  company.  Finally, 
persons  who  respond  to  the  collection 
of  information  contained  in  Form  S-1 1 
are  not  required  to  respond  unless  the 
form  displays  a  currently  valid  control 
number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Seciirities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Kenneth 
A.  Fogash,  Acting  Associate  Executive  ' 
Director/CIO,  Office  of  Information 


Technology,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Comments  must 
be  submitted  to  OMB  within  30  days  of 
this  notice. 

Dated:  |une  10,  2003. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  03-15311  Filed  6-17-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel«aM  No.  iC-26073;  812-12859] 

Dresdner  Bank  AG,  «f  a/.;  Notice  of 
Application 

June  11.  2003.' 

AGENCY:  Securities  and  Exchange 

Commission  ("Commission"). 

ACTION:  Notice  of  application  for  an 
order  under  section  12(d)(l)(J)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  an  exemption  from  section 
12(d)(1)  of  the  Act,  under  sections  6(c] 
and  1 7(b)  of  the  Act  for  an  exemption 
from  section  17(a)  of  the  Act,  under 
section  6(c)  of  the  Act  for  an  exemption 
from  section  17(e)  of  the  Act,  and  under 
section  17(d)  of  the  Act  and  rule  17d- 
1  under  the  Act  to  permit  certain  joint 
transactions. 

Summary  of  Application:  Applicants 
request  an  order  to  permit:  (a)  Certain 
registered  investment  companies  and 
certain  private  investment  companies  to 
use  cash  collateral  from  securities 
lending  transactions  ("Cash  Collateral") 
to  purchase  shares  ("Shares")  of  certain 
registered  open-end  management 
investment  companies  ("Registered 
Investment  Funds")  and  private 
investment  companies  ("Private 
Investment  Funds",  together  with  the 
Registered  Investment  Funds,  the 
"Investment  Funds ');  (b)  certain 
registered  investment  companies  to  pay 
an  affiliated  lending  agent  a  fee  based 
on  a  share  of  the  revenue  derived  from 
securities  lending  activities:  (c) 
Dresdner  Bank  AG  ("Bank"),  Dresdner 
Kleinwort  Wassertein  Securities  LLC 
("DKWS")  and  any  other  Dresdner 
Entity  (as  defined  below)  (each,  an 
"Affiliated  Borrower")  to  engage  in 
principal  transactions  with,  and  receive 
brokerage  commissions  from,  certain 
registered  investment  companies  that 
are  affiliated  persons  because  they  hold 
5%  or  more  of  the  outstanding  voting 
securities  of  an  Investment  Fund;  and 
(d)  certain  registered  investment 
companies  to  lend  portfolio  securities  to 
Affiliated  Borrowers. 


Applicants:  Bank,  DKWS  and  PIMCO 
Funds:  Multi-Manager  Series  (the 
"Trust"). 

Filing  Dates:  The  application  was 
filed  on  July  19,  2002  and  ^mended  on 
June  2,  2003. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  July  7,  2003,  and  should 
be  accompanied  by  pfoof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Commission's 
Secretary. 

ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Applicants,  c/o  Robert 
Boyd,  Dresdner  Bank  AG,  New  York 
Branch.  75  Wall  Street,  31st  Floor,  New 
York.  NY  10005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Emerson  S.  Davis.  Sr.,  Senior  Counsel, 
at  (202)  942-0714,  or  Nadya  B.  Roytblat. 
Assistant  Director,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
Commission's  Public  Reference  Branch, 
450  5th  Street.  NW..  Washin'gton  DC 
20549-0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  The  Bank,  a  German  public  limited 
company,  is  wholly-owned  by  Allianz 
AG  ("Allianz"),  a  German  international 
financial  services  company.  DKWS, 
registered  as  a  broker-dealer  under  the 
Securities  Exchange  Act  of  1934.  is  a 
wholly-owned  subsidiary  of  Allianz. 
The  Trust,  a  Massachusetts  business 
trust,  is  an  open-end  management 
investment  company  registered  under 
the  Act  and  advised  by  PIMCO  Advisors 
Fund  Management  LLC,  an  investment 
adviser  under  the  Investment  Advisers 
Act  of  1940  that  is  an  indirect 
subsidiary  of  Allianz.  Series  of  the  Trust 
and  any  other  registered  management 
investment  companies  or  series  thereof 
currently  or  in  the  future  advised  by  the 
Bank  or  any  entity  controlling, 
controlled  by,  or  under  common  control 
with  the  Bank  (the  Bank  and  each 
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entity,  a  "Dresdner  Entity")  are  referred 
to  as  "Affiliated  Lending  Funds."  ' 

2.  The  New  York  branch  of  the  Bank 
operates  a  seciirities  lending  program 
("Program").  Lenders  in  the  Program 
include,  among  others:  (a)  Affiliated 
Lending  Funds,  (b)  other  registered 
management  investment  companies  or 
series  thereof  ("Other  Lending  Funds," 
together  with  the  Affiliated  Lending 
Funds,  the  "Registered  Lending  Fimds") 
and  (c)  investment  entities  excluded 
fi-om  the  definition  of  investment 
company  under  section  3(c)(1)  or  3(c)(7) 
of  the  Act  ("Private  Lending  Funds," 
together  with  the  Registered  Lending 
Funds,  the  "Lending  Funds"). 

3.  The  Registered  Investment  Fuinds 
will  be  open-end  management 
investment  companies  registered  under 
the  Act  and  advised  by  a  Dresdner 
Entity.  The  Private  Investment  Funds 
will  rely  on  section  3(c)(1)  or  3(c)(7)  of 
the  Act  and  will  be  advised  by  a 
Dresdner  Entity.  Shares  of  the 
Invesfinent  Funds  will  not  be  subject  to 
any  sales  load,  redemption  fee,  asset- 
based  sales  charge  or  service  fee,  as 
defined  in  rule  2830(b)(9)  of  the 
Conduct  Rules  of  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD  Conduct  Rules").  Certain 
Investment  Fimds  will  hold  themselves 
out  as  money  market  funds  and  vdll 
comply  with  rule  2a-7  under  the  Act. 
Other  Investment  Funds  will  seek  to 
achieve  a  high  level  of  current  income 
consistent  with  the  preservation  of 
capital  and  the  maintenance  of  liquidity 
and  will  invest  in  high  quality  securities 
with  relatively  short  maturities. 

4.  Under  the  Program,  the  Bank  will 
enter  into  an  agreement  ("Lending 
Agreement")  with  each  Lending  Fund 
that  appoints  the  Bank  to  serve  as  its 
lending  agent  and  authorizes  the  Bank 
to  enter  into  a  master  borrowing 
agreement  ("Borrowing  Agreement") 
with  persons  designated  by  the  Lending 
Fund  as  eligible  to  borrow  its  portfolio 
securities  (each  a  "Borrower").  Under 
the  Lending  Agreement,  the  Bank  will 
invest  any  Cash  Collateral  received  in 
the  Program  on  behalf  of  a  Lending 
Fund  directly  in  various  types  of 
instruments,  accoimts  and  investment 
vehicles,  including  Shares  of  one  or 
more  Investment  Funds.  The  Lending 
Agreement  and  the  Borrowing 
Agreement  will  also  establish  for  each 
transaction  the  initial  and  on-going 
collaterization  requirements  and  the 
types  of  collateral  that  may  be  accepted. 


'  ,MI  existing  Affiliated  Lending  Funds  that 
currently  intend  to  rely  on  the  requested  relief  have 
been  named  as  applicants.  Any  other  existing  or 
future  entity  may  rely  on  the  requested  relief  only 
in  accordance  with  the  terms  and  conditions  of  the 
application. 


Personnel  providing  day-to-day  lending 
agency  services  to  the  Affiliated 
Lending  Funds  wiU  not  provide 
investment  advisory  services  to  the 
Affiliated  Lending  Fimds  or  participate 
in  any  way  in  the  selection  of  portfolio 
securities  for,  or  other  aspects  of  the 
management  of,  the  Affiliated  Lending 
Funds.  The  duties  to  be  performed  by 
the  Bank  as  lending  agent  with  respect 
to  any  Registered  Lending  Fimd  will  not 
exceed  the  parameters  described  in 
Norwest  Minnesota,  N.A.,  SEC  No- 
Action  Letter  (pub.  avail.  May  25,  1995). 
The  Bank  will  not  purchase  Shares  of  an 
Investment  Fund  with  Cash  Collateral 
unless  participation  in  the  Program  has 
been  approved  by  a  majority  of  the 
directors  or  trustees  of  the  Registered 
Lending  Fund  that  are  not  "interested 
persons"  within  the  meaning  of  section 
2(a)(19)oftheAct. 

5.  when  a  securities  loan  is 
collateralized  by  Cash  Collateral,  the 
Borrower  is  entitled  to  receive  a  fixed 
return  on  the  collateral  for  the  term  of 
the  loan  ("Borrower's  Rebate").  The 
difference  between  the  Borrower's 
Rebate  and  the.  actual  return  on  the 
investment  of  the  collateral  will  be 
divided  between  the  Lending  Fund  and 
the  Bank  in  accordance  with  the  terms 
of  the  Lending  Agreement.  When  the 
collateral  is  not  Cash  Collateral,  the 
Lending  Agreement  will  set  a  loan  fee 
to  be  paid  by  the  Borrower,  which  likely 
will  approximate  the  return  the  Lending 
Fimd  would  receive  had  the  Borrower 
delivered  Cash  Collateral.  The  amount 
of  the  fee  viill  be  divided  between  the 
Lending  Fund  and  the  Bank  in 
accordance  with  the  terms  of  the 
Lending  Agreement. 

6.  The  applicants  request  relief  to 
permit:  (a)  The  Lending  Fimds  to  invest 
Cash  Collateral  in  the  Investment 
Funds,  (b)  the  Registered  Lending  Funds 
to  pay  the  Bank  a  fee  based  on  a  share 
of  the  revenue  derived  firom  securities 
lending  activities,  (c)  Affiliated  Lending 
Funds  to  lend  portfolio  securities  to  the 
Affiliated  Borrowers,  and  (d)  a  Dresdner 
Entity  to  engage  in  principal 
transactions  with,  and  receive  brokerage 
commissions  from,  the  Other  Lending 
Funds. 

Applicants'  Legal  Analysis 

A.  Investment  of  Cash  Collateral  by  the 
Lending  Funds  in  the  Investment  Funds 

1.  Section  12(d)(1)(A)  of  the  Act 
provides  that  no  registered  investment 
company  may  acquire  securities  of 
another  investment  company 
representing  more  than  3%  of  the 
acquired  company's  outstanding  voting 
stock,  more  than  5%  of  the  acquiring 
company's  total  assets,  or,  together  with 


the  securities  of  other  investment 
companies,  more  than  10%  of  the 
acquiring  company's  total  assets. 
Section  12(d)(1)(B)  of  the  Act  provides 
that  no  registered  open-end  investment 
company  may  sell  its  securities  to 
another  investment  company  if  the  sale 
vdll  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies. 
Section  12(d)(l)(J)  of  the  Act  provides 
that  the  Commission  may  exempt  any 
person  or  transaction  from  any 
provision  of  section  12(d)(1)  if  and  to 
the  extent  that  the  exemption  is 
consistent  with  the  public  interest  and 
the  protection  of  investors. 

2.  Applicants  request  an  exemption 
under  section  12{d)(l)(J)  to  permit  the 
Lending  Funds  to  invest  Cash  Collateral 
in  Shares  of  the  Registered  Investment 
Funds  in  excess  of  the  limits  imposed 
by  section  12(d)(1)(A),  and  each 
Registered  Investment  Fund  to  sell  its 
Shares  to  the  Lending  Funds  in  excess 
of  the  limits  in  section  12(d)(1)(B). 

3.  Applicants  state  that  none  of  the 
abuses  meant  to  be  addressed  by  section 
12(d)(1)  of  the  Act  will  be  created  by  the 
proposed  investment  of  Cash  Collateral 
in  the  Registered  Investment  Funds. 
Applicants  represent  that  the  proposed 
arrangement  will  not  result  in  an 
inappropriate  layering  of  fees  because 
Shares  of  the  Investment  Funds  will  be 
sold  vtithout  a  sales  load,  redemption 
fee,  asset-based  sales  charge  or  service 
fee  as  defined  in  the  NASD  Conduct 
Rules.  Applicants  also  represent  that  no 
Investment  Fund  will  acquire  shares  of 
any  other  investment  company  in  excess 
of  the  limits  contained  in  section 
12(d)(1)(A)  of  the  Act. 

4.  Sections  17(a)(1)  and  17(a)(2)  of  the 
Act  prohibit  an  affiliated  person  of  a 
registered  investment  company,  or  any 
affiliated  person  of  the  affiliated  person 
("second-tier  affiliate")  from  selling  any 
security  to,  or  purchasing  any  security 
from,  the  registered  investment 
company.  Section  2(a)(3)  of  the  Act 
defines  an  "affiliated  person"  of  another 
person  to  include:  any  person  directly 
or  indirectly  owning,  controlling,  or 
holding  with  power  to  vote  5%  or  more 
of  the  outstanding  voting  secmities  of 
the  other  person;  any  person  5%  or 
more  of  whose  outstanding  voting 
securities  are  directly  or  indirecdy 
owmed,  controlled,  or  held  with  power 
to  vote,  by  such  other  person;  any 
person  direcUy  or  indirecdy  controlling, 
controlled  by,  or  under  common  control 
with,  the  other  person;  and,  in  the  case 
of  an  investment  company,  its 
investment  adviser.  Control  is  defined 
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in  section  2(a)(9)  of  the  Act  to  mean 
"the  power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  company,  unless  such 
power  is  solely  the  result  of  an  official 
position  with  such  company." 

5.  Applicants  state  that  because 
Dresdner  Entities  will  serve  as 
investment  adviseffs  to  Affiliated 
Lending  Funds  and  the  Investment 
Funds,  the  Dresdner  Entities  could  be 
deemed  to  control  the  Affiliated 
Lending  Funds  and  the  Investment 
Funds,  and  the  Dresdner  Entities  are 
under  common  control.  Accordingly, 
the  Affiliated  Lending  Funds  and  the 
Investment  Funds  may  be  deemed  to  be 
under  common  control  and  affiliated 
persons  of  each  other.  Further, 
applicants  state  that  if  any  Other 
Lending  Fund  acquires  5%  or  more  of 
an  Investment  Fund's  Shares,  the 
Investment  Fund  may  be  deemed  an 
affiliated  person  of  the  Other  Lending 
Fund.  As  a  result,  applicants  state  that 
the  sale  of  Shares  of  the  Investment 
Funds  to  the  Registered  Lending  Funds, 
and  the  redemption  of  such  Shares  in 
connection  with  the  investment  of  Cash 
Collateral  may  be  prohibited  under 
Section  17(a). 

6.  Section  17(b)  of  the  Act  authorizes 
the  Conunission  to  exempt  a  transaction 
from  section  17(a)  if  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned  and  with  the  general 
purposes  of  the  Act.  Section  6(c)  of  the 
Act  authorizes  the  Commission  to 
exempt  any  person  or  transaction  from 
any  provision  of  the  Act  if  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

7.  Applicants  request  an  order  under 
sections  6(c)  and  17(b)  of  the  Act  to 
permit  the  Registered  Lending  Fimds  to 
invest  Cash  Collateral  in  Shares  of  the 
Investment  Funds.  Applicants  submit 
that  the  terms  of  the  proposed 
transactions,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair,  do  not  involve 
overreaching  and  are  consistent  with  the 
general  purposes  of  the  Act  as  well  as 
the  policies  of  the  respective  Registered 
Lending  Fimds.  The  Registered  Lending 
Funds  will  purchase  and  redeem  Shares 
on  the  same  terms  and  the  same  basis 

as  the  Shares  are  purchased  and 
redeemed  by  all  other  shareholders  of 
the  Investment  Funds.  Applicants  state 


that  the  Registered  Lending  Fuhds  will 
only  be  permitted  to  invest  in  an 
Investment  Fimd  if  that  Investment 
Fimd  invests  in  instnunents  that  the 
Registered  Lending  Fund  has  previously 
determined  are  acceptable  medium  for 
the  investment  for  Cash  Collateral. 
Applicants  state  that  Cash  Collateral  of 
a  Registered  Lending  Fund  that  is  a 
money  market  fund  will  not  be  used  to 
acquire  Shares  of  any  Investment  Fund 
that  does  not  comply  with  rule  2a-7 
under  the  Act.  Applicants  further  state 
that  the  investment  of  Cash  Collateral 
will  comply  with  all  present  and  future 
Commission  and  staff  positions 
concerning  securities  lending 
arrangements.  Applicants  also  state  that 
the  Private  Investment  Funds  will 
comply  with  the  provisions  of  the  Act 
dealing  with  affiliated  transactions, 
leveraging  and  issuing  senior  securities, 
and  rights  of  redemption. 

8.  Section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act  prohibit  any 
affiliated  person  or  principal 
underwriter  for  a  registered  investment 
company,  or  any  second  tier  affiliate, 
acting  as  principal,  from  effecting  any 
transaction  in  connection  with  any  joint 
enterprise  or  other  joint  arrangement  or 
profit  sharing  plan  in  which  the 
investment  company  participates, 
without  an  order  of  the  Commission. 
Under  rule  1 7d-l ,  in  passing  on 
applications  for  orders  under  section 
17(d).  the  Commission  considers 
whether  the  participation  of  the 
registered  investment  company  is 
consistent  with  the  provisions,  policies, 
and  purposes  of  the  Act  and  the  extent 
to  which  the  participation  is  on  a  basis 
different  from  or  less  advantageous  than 
that  of  other  participants. 

9.  Applicants  state  that  the  Lending 
Funds  (by  purchasing  and  redeeming 
Shares  of  the  Investment  Funds),  the 
Dresdner  Entities  (by  managing  the 
portfolio  securities  of  the  Affiliated 
Lending  Funds  and  Investment  Funds  at 
the  same  time  that  the  Affiliated 
Lending  Funds'  Cash  Collateral  is 
invested  in  Shares),  the  Bank  (by  acting 
as  lending  agent,  investing  Cash  . 
Collateral  in  Shares,  and  receiving  a 
portion  of  the  revenue  generated  by 
securities  lending  transactions),  and  the 
Investment  Funds  (by  selling  Shares  to 
and  redeeming  Shares  from  the  Lending 
Funds)  could  be  deemed  to  be 
participants  in  a  joint  enterprise  or  other 
joint  arrangement  within  the  meaning  of 
section  17(d)  of  the  Act  and  rule  17d- 

1  under  the  Act.  Applicants  request  an 
order  in  accordance  with  section  17(d) 
and  rule  1 7d-l  to  permit  the 
transactions  incident  to  the  investment 
of  Cash  Collateral  of  the  Lending  Funds 
in  the  Investment  Funds. 


10.  Applicants  state  that  the 
investment  by  the  Lending  Fimds  in 
Shares  will  be  on  the  same  basis  and 
will  be  indistinguishable  from  any  other 
shareholder  account  maintained  by  the 
Investment  Funds.  In  addition, 
applicants  state  that  all  investors  in 
Shares  will  be  subject  to  the  same 
eligibility  requirements  imposed  by  the 
Investment  Funds  and  all  Shares  will  be 
priced  in  the  same  manner  and  will  be 
redeemable  under  the  same  terms. 

B.  Payment  of  Lending  Agent  Fees  to  the 
Bank 

1.  Applicants  also  believe  that  a 
lending  agent  agreement  between  the 
Registered  Lending  Funds  and  the  Bank, 
under  which  compensation  is  based  on 
a  share  of  the  revenue  generated  by  the 
Program,  may  be  a  joint  enterprise  or 
other  joint  arrangement  within  the 
meaning  of  section  17(d)  of  the  Act  and 
rule  17d-l  under  the  Act.  Consequently, 
applicants  request  an  order  permitting 
the  Registered  Lending  Funds  to  pay, 
and  the  Bank,  as  lending  agent,  to 
accept  fees  based  on  a  share  of  the 
revenue  generated  by  securities  lending 
transactions  under  the  Program. 

2.  Applicants  propose  that  each 
Affiliated  Lending  Fund  adopt  the 
following  procedures  to  ensure  that  the 
proposed  fee  arrangement  and  the  other 
terms  governing  the  relationship  with 
the  Bank,  as  lending  agent,  will  meet  the 
standards  of  rule  1 7d-l : 

(a)  In  connection  with  the  approval  of 
the  Bank  as  lending  agent  for  an 
Affiliated  Lending  Fund  and 
implementation  of  the  proposed  fee 
arrangement,  a  majority  of  the  board  of 
directors  or  trustees  of  the  Affiliated 
Lending  Fund  (the  "Board"),  including 
a  majority  of  the  directors  or  trustees 
that  are  not  "interested  persons"  as 
defined  in  section  2(a)(19)  of  the  Act 
("Independent  Directors"),  will 
determine  that  (i)  the  Lending 
Agreement  with  the  Bank  is  in  the  best 
interests  of  the  Affiliated  Lending  Fund 
and  its  shareholders,  (ii)  the  services  to 
be  performed  by  the  Bank  are 
appropriate  for  the  Affiliated  Lending 
Fund,  (iii)  the  nature  and  quality  of  the 
services  provided  by  the  Bank  are  at 
least  equal  to  those  services  offered  and 
provided  by  others,  and  (iv)  the  fees  for 
the  Bank's  services  are  within  the  range 
of,  but  in  any  event  no  higher  than,  the 
fees  charged  by  the  Bank  to  comparable 
unaffiliated  securities  lending  clients  for 
services  of  the  same  nature  and  quality. 

(b)  Each  Affiliated  Lending  Fund's 
Lending  Agreement  with  the  Bank  for 
lending  agent  services  will  be  reviewed 
annually  by  the  Board  and  will  be 
approved  for  continuation  only  if  a 
majority  of  the  Board,  including  a 
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majority  of  Independent  Directors, 
makes  Uie  findings  referred  to  in 
paragraph  (a)  above. 

(c)  Ln  connection  with  the  initial 
implementation  of  an  arrangement 
whereby  the  Bank  will  be  compensated 
as  lending  agent  based  on  a  percentage 
of  the  revenue  generated  by  an 
Affiliated  Lending  Fund's  participation 
in  the  Program,  the  Affiliated  Lending 
Fimd's  Board  shall  secure  a  certificate 
from  the  Bank  attesting  to  the  factual 
acciuBcy  of  clause  (iv)  in  paragraph  (a) 
above.  In  addition,  the  Board  will 
request  and  evaluate,  and  the  Bank  shall 
furnish,  such  information  and  materials 
as  the  Board,  with  and  upon  the  advice 
of  agents,  consultants  or  counsel, 
determines  to  be  appropriate  in  making 
the  findings  referred  to  in  paragraph  (a) 
above.  Such  information  shall  include, 
in  any  event,  information  concerning 
the  fees  charged  by  the  Bank  to  other 
institutional  investors  for  providing 
similar  services. 

(d)  The  Board  of  each  Affiliated 
Lending  Fund,  including  a  majority  of 
the  Independent  Directors,  will  (i) 
determine  at  each  regular  quarterly 
meeting  that  the  loan  transactions 
during  the  prior  quarter  were  effected  in 
compliance  with  the  conditions  and 
procedures  set  forth  in  the  application 
and  (ii)  review  no  less  frequently  than 
annually  the  conditions  and  procedures 
set  forth  in  the  application  for 
continuing  appropriateness. 

(e)  Each  Affiliated  Lending  Fimd  will 
(i)  maintain  and  preserve  permanently 
in  an  easily  accessible  place  a  written 
copy  of  the  procedures  and  conditions 
described  in  the  application  and  (ii) 
maintain  and  preserve  for  a  period  of 
not  less  than  six  (6)  years  from  the  end 
of  the  fiscal  year  in  which  any  loan 
transaction  pursuant  to  the  Program 
occurred,  the  first  two  (2)  years  in  an 
easily  accessible  place,  a  written  record 
of  each  such  loan  transaction  setting 
forth  a  description  of  the  security 
loaned,  the  identity  of  the  person  on  the 
other  side  of  the  loan  transaction,  the 
terms  of  the  loan  transaction,  and  the 
information  or  materials  upon  which 
the  determination  was  made  that  each 
loan  was  made  in  accordance  with  the 
procedures  set  forth  above  and  the 
conditions  to  the  application. 

3.  With  respect  to  Other  Lending 
Funds,  applicants  state  that  the 
affiliations  with  the  Bank  arise  solely  as 
result  of  the  investment  of  Cash 
Collateral  in  the  Investment  Funds. 
Applicants  state  that  a  Dresdner  Entity 
would  not  have  any  influence  over  the 
decisions  made  by  any  Other  Lending 
Fund,  and  that  any  fee  arrangement 
between  the  Other  Lending  Funds  and 


the  Bank  will  be  the  product  of  arm's- 
length  bargaining. 

C.  Lending  to  Affiliated  Borrowers 

1.  Section  17(a)(3)  of  the  Act  makes  it 
unlawful  for  any  affiliated  person  of  a 
registered  investment  company  or 
second-tier  affiliate,  acting  as  principal, 
to  borrow  money  or  other  property  from 
the  registered  investment  company. 
Under  section  2(a)(3)(C)  of  the  Act,  an 
Affiliated  Borrower  would  be  deemed  a 
second-tier  affiliate  of  Affiliated 
Lending  Funds  for  which  Dresdner 
Entities  serve  as  investment  advisers.  Ln 
addition,  applicants  state  that  to  the 
extent  that  an  Affiliated  Lending  Fund 
or  Other  Lending  Fund  acquires  Shares 
of  an  Investment  Fund,  an  Affiliated 
Borrower  also  could  be  deemed  a 
second-tier  affiliate  of  the  Affiliated 
Lending  Fund  or  Other  L«iding  Fund. 
Accordingly,  section  17(a)(3)  would 
prohibit  the  Affiliated  Borrowers  from 
borrowing  securities  from  the  Registered 
Lending  Funds. 

2.  As  noted  above,  section  17(d)  and 
rule  1 7d-l  generally  prohibit  joint 
transactions  involving  registered 
investment  companies  and  their 
affiliates  unless  the  Commission  has 
approved  the  transaction.  Applicants 
request  relief  under  sections  6(c)  and 
17(b)  of  the  Act  exempting  the 
Registered  Lending  Funds  from  section 
17(a)(3),  and  under  section  17(d)  and 
rule  17d-l  to  permit  the  Registered 
Lending  Funds  to  lend  portfolio 
securities  to  Affiliated  Borrowers. 

3.  Applicants  state  that  each  loan  to 
an  Affiliated  Borrower  by  an  Affiliated 
Lending  Fund  will  be  made  with  a 
spread  that  is  no  lower  than  that  applied 
to  comparable  loans  to  unaffiliated 
Borrowers. 2  Applicants  further  state  that 
at  least  50%  of  the  loans  made  by  the 
Affiliated  Lending  Funds,  on  an 
aggregate  basis,  will  be  made  to 
unaffiliated  Borrowers.  Moreover,  all 
loans  will  be  made  with  spreads  that  are 
no  lower  than  those  set  forth  in  a 
schedule  of  spreads  which  'will  be 
established  by  each  Affiliated  Lending 
Fund's  Board  and  a  majraity  of  the 
Independent  Directors  and  monitored 
by  an  officer  of  the  Affiliated  Lending 
Fund.  The  Board,  including  a  majority 
of  the  Independent  Directors,  also  will 
review  quarterly  reports  on  all  lending 
activity. 


^  A  "spread"  is  the  compensation  earned  by  a 
Lending  Fund  from  a  securities  loan,  which 
compensation  is  in  the  form  either  of  a  lending  fee 
payable  by  the  Borrower  to  the  Lending  Fund 
(when  non-cash  collateral  is  posted)  or  of  the  excess 
retained  by  the  Lending  Fund  over  a  rebate  rate 
payable  by  the  Lending  Fund  to  the  Borrower 
(when  Cash  Collateral  is  posted  and  then  invested 
by  the  Lending  Fund). 


D.  Tmnsactions  by  Other  Lending  Funds 
with  Dresdner  Entities 

1.  As  noted  above,  sections  17(a)(1), 
(2)  and  (3)  prohibit  certain  principal 
transactions  between  a  registered 
investment  company  and  its  affiliates. 
To  the  extent  that  a  Dresdner  Entity  and 
the  Investment  Funds  are  deemed  to  be 
undeY-  common  control,  they  could  be 
affiliated  persons  of  one  another. 
Applicant  also  asserts  that  each 
Dresdner  Entity  that  serves  as 
investment  adviser  to  an  Investment 
Fund  could  be  deemed  an  affiliated 
person  of  the  Investment  Fund  and  a 
second-tier  affiliate  of  an  Other  Lending 
Fund  that  owns  5%  or  more  of  an 
Investment  Fund. 

2.  Applicants  request  relief  under 
sections  6(c)  and  1 7(b)  from  section 

1 7(a)  to  permit  principal  transactions 
between  Other  Lending  Funds  and 
Dresdner  Entities  where  the  affiliation 
between  the  parties  arises  solely  as  a 
result  of  an  investment  by  an  Other 
Lending  Fund  in  Shares  of  the 
Investment  Funds.  Applicants  state  that 
there  v\all  be  no  element  of  self-dealing 
because  the  Dresdner  Entities  will  have 
no  influence  over  the  decisions  made  by 
any  Other  Lending  Fund.  Applicants 
assert  that  each  transaction  will  be  the 
product  of  arm's  length  bargaining. 
Because  the  interests  of  the  Other 
Lending  Funds'  investment  advisers  are  , 
solely  and  directly  aligned  with  those  of 
the  Other  Lending  Funds,  applicants 
believe  it  is  reasonable  to  conclude  that 
the  consideration  paid  to  or  received  by 
the  Other  Lending  Funds  in  connection 
with  a  principal  transaction  with  a 
Dresdner  Entity  will  be  reasonable  and 
fair. 

3.  Section  17(e)  of  the  Act  makes  it 
unlawful  for  any  affiliated  person  of  a 
registered  investment  company,  or  any 
second-tier  affiliate,  acting  as  a  broker  in 
connection  with  the  sale  of  securities  to 
or  by  that  registered  investment 
company,  to  receive  from  any  source  a 
conunission  for  effecting  the  transaction 
that  exceeds  specified  limits.  Rule  17e- 
1  provides  that  a  commission  shall  be 
deemed  an  usual  and  customary 
broker's  commission  if  certain 
procedures  are  followed  by  the 
registered  investment  company. 

4.  Applicants  requeist  relief  under 
section  6(c)  from  section  17(e)  to  the 
extent  necessary  to  permit  Dresdner 
Entities  to  receive  fees  or  commissions 
for  acting  as  broker  or  agent  in 
connection  with  the  purchase  or  sale  of 
securities  for  any  Other  Lending  Fund 
for  which  a  Dresdner  Entity  becomes  a 
second-tier  affiliate  solely  because  of  the 
investment  by  the  Other  Lending  Fund 
in  Shares  of  Investment  Funds. 
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5.  Applicants  submit  that  brokerage  or 
similar  transactions  by  Dresdner  Entities 
for  the  Other  Lending  Funds  raise  no 
possibility  of  self-dealing  or  any 
concern  that  the  Other  Lending  Funds 
would  be  managed  in  the  interest  of  the 
Dresdner  Entities.  Applicants  believe 
that  each  transaction  between  an  Other 
Lending  Fund  and  a  Dresdner  Entity 
would  be  the  product  of  arm's  length 
bargaining  because  each  investment 
adviser  to  an  Other  Lending  Fund 
would  have  no  interest  in  benefiting  a 
Dresdner  Entity  at  the  expense  of  an 
Other  Lending  Fund. 

Applicants'  Conditions 

Applicants  agree  that  any  order  of  the 
Commission  granting  the  requested 
relief  will  be  subject  to  the  following 
conditions: 

General 

1 .  The  securities  lending  program  of 
each  Registered  Lending  Fund  will 
comply  with  all  present  and  future 
applicable  guidelines  of  the 
Commission  and  its  staff  regarding 
securities  lending  arrangements. 

2.  The  approval  of  an  Affiliated 
Lending  Fund's  Board,  including  a 
majority  of  the  Independent  Directors, 
shall  be  required  for  the  initial  and 
subsequent  approvals  of  the  Bank's 
service  as  lending  agent  for  the 
Affiliated  Lending  Fund  pursuant  to  the 
Program,  for  the  institution  of  all 
procedures  relating  to  the  Program  as  it 
relates  to  the  Affiliated  Lending  Fund, 
and  for  any  periodic  review  of  loan 
transactions  for  which  the  Bank  acted  as 
lending  agent  pursuant  to  the  Program. 

3.  No  Registered  Lending  Fund  will 
purchase  Shares  of  any  Investment 
Fund  unless  participation  in  the 
Program  has  been  approved  by  a 
majority  of  the  Independent  Directors  of 
the  Registered  Lending  Fund.  The 
Independent  Directors  will  evaluate  the 
Program  no  less  frequently  than 
annually  and  determine  that  investing 
Cash  Collateral  in  the  Investment  Funds 
is  in  the  best  interests  of  the 
shareholders  of  the  Registered  Lending 
Fund. 

Investment  of  Cash  Collateral 

4.  Investment  in  Shares  of  an 
Investment  Fund  by  a  particular 
Registered  Lending  Fund  will  be 
consistent  with  the  Registered  Lending 
Fund's  investment  objectives  and 
policies.  A  Registered  Lending  Fimd 
that  complies  with  rule  2a-7  under  the 
Act  will  not  invest  its  Cash  Collateral  in 
an  Investment  Fund  that  does  not 
comply  with  the  requirements  of  rule 
2a-7  under  the  Act. 


5.  Investment  in  Shares  of  an 
Investment  Fund  by  a  particular 
Registered  Lending  Fund  will  be  in 
accordance  with  the  guidelines 
regarding  the  investment  of  Cash 
Collateral  specified  by  the  Registered 
Lending  Fund  in  the  Lending 
Agreement.  A  Registered  Lending 
Fund's  Cash  Collateral  will  be  invested 
in  a  particular  Investment  Fimd  only  if 
that  Investment  Fund  has  been 
approved  for  investment  by  the 
Registered  Lending  Fuiid  and  if  that 
Investment  Fund  invests  in  the  types  of 
instruments  that  the  Registered  Lending 
Fund  has  authorized  for  the  investment 
of  its  Cash  Collateral. 

6.  An  Investment  Fund  will  not 
acquire  secuirities  of  any  investment 
company  in  excess  of  the  limits  in 
Section  12(d)(1)(A). 

7.  Shares  will  not  be  subject  to  a  sales 
load,  redemption  fee,  asset-based  sales 
charge  or  service  fee  (as  defined  in  rule 
2830(b)(9)  of  the  NASD  Conduct  Rules). 

Private  Investment  Funds 

8.  Each  Registered  Lending  Fund  will 
purchase  and  redeem  Shares  of  a  Private 
Investment  Fund  as  of  the  same  time 
and  at  the  same  price,  and  will  receive 
dividends  and  bear  its  proportionate 
share  of  expenses  on  the  same  basis  as 
other  shareholders  of  the  Private 
Investment  Fund.  A  separate  account 
will  be  established  in  the  shareholder 
records  of  the  Private  Investment  Fund 
for  the  account  of  each  Registered 
Lending  Fund. 

9.  Each  Private  Investment  Fund  in 
which  a  Registered  Lending  Fund 
invests  will  comply  with  the 
requirements  of  sections  17(a),  (d),  and 
(e),  and  18  of  the  Act  as  if  the  Private 
Investment  Fund  were  a  registered 
open-end  investment  company.  With 
respect  to  all  redemption  requests  made 
by  a  Registered  Lending  Fund,  the 
Private  Investment  Fund  will  comply 
with  section  22(e)  of  the  Act.  The 
Dresdner  Entity  serving  as  investment 
adviser,  trustee,  general  partner  or 
managing  member  of  a  Private 
Investment  Fund  will  adopt  procedures 
designed  to  ensiu-e  that  the  Private 
Investment  Fund  will  comply  with  the 
requirements  of  sections  17(a),  (d),  and 
(e),  18,  and  22(e)  of  the  Act,  will 
periodically  review  and  periodically 
update  as  appropriate  such  procedures, 
will  maintain  books  and  records 
describing  such  procedures,  and  will 
maintain  the  records  required  by  rules 
31a-l{b)(l),  31a-l(b)(2)(ii),  and  31a- 
1(b)(9)  under  the  Act.  All  books  and 
records  required  to  be  maintained 
pursuant  to  this  condition  will  be 
maintained  and  preserved  for  a  period 
of  not  less  than  six  years  bom  the  end 


of  the  fiscal  year  in  which  any 
transaction  occiured,  the  first  two  years 
in  an  easily  accessible  place,  and  will  be 
subject  to  examination  by  the 
Commission  and  its  staff. 

10.  The  net  asset  value  per  Share  with 
respect  to  Shares  of  the  Private 
Investment  Funds  will  be  determined 
separately  for  each  Private  Investment 
Fimd  by  dividing  the  value  of  the  assets 
belonging  to  that  Private  Investment 
Fund,  less  the  liabilities  of  that  Private 
Investment  Fund,  by  the  number  of 
Shares  outstanding  with  respect  to  that 
Private  Investment  Fund. 

11.  Any  Private  Investment  Fund  that 
operates  as  a  money  market  fund  and 
uses  the  amortiiwd  cost  method  of 
valuation,  as  defined  in  rule  2a-7  under 
the  Act,  will  comply  with  rule  2a-7. 
With  respect  to  each  such  Private 
Investment  Fund,  the  Dresdner  Entity 
serving  as  investment  adviser,  trustee, 
general  partner  or  managing  member 
shall  adopt  and  monitor  the  procedures 
described  in  rule  2a-7(c)(7)  under  the 
Act  and  will  take  such  other  actions  as 
are  required  to  be  taken  pursuant  to 
these  procedures.  The  Registered 
Lending  Funds  may  only  purchase 
Shares  of  such  Private  Investment  Fund 
if  the  Dresdner  Entity  serving  as 
investment  adviser,  trustee,  general 
partner  or  managing  member  determines 
on  an  ongoing  basis  that  the  Private 
Investment  Fund  is  in  compliance  with 
rule  2a-7.  Such  investment  adviser, 
trustee,  general  partner  or  managing 
member  shall  preserve  for  a  period  not 
less  than  six  years  from  the  date  of 
determination,  the  first  two  years  in  an 
easily  accessible  place,  a  record  of  such 
determination  and  the  basis  upon  which 
the  determination  was  made.  This 
record  will  be  subject  to  examination  by 
the  Commission  and  its  staff. 

Loans  to  Affiliated  Borrowers 

12.  The  Affiliated  Lending  Funds,  on 
an  aggregate  basis,  will  make  at  least 
50%  of  their  portfolio  securities  loans  to 
imaffiliated  Borrowers. 

13.  An  Affiliated  Lending  Fund  will 
not  make  any  loan  to  an  Affiliated 
Borrower  unless  the  income  attributable 
to  such  loan  fully  covers  the  transaction 
costs  inciured  in  making  the  loan. 

14.  a.  All  loans  will  be  made  with 
spreads  no  lower  than  those  set  forth  in 
a  schedule  of  spreads  which  will  be 
established  and  may  be  modified  from 
time  to  time  by  each  Affiliated  Lending 
Fund's  Board  and  by  a  majority  of  the 
independent  Directors  (the  "Schedule  of 
Spreads"). 

b.  The  Schedule  of  Spreads  will  set 
forth  rates  of  compensation  to  the 
Affiliated  Lending  Funds  that  are 
reasonable  and  fair  and  that  are 
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determined  in  light  of  those 
considerations  set  forth  in  the 
application. 

c.  The  Schedule  of  Spreads  will  be 
uniformly  applied  to  all  Borrowers  of 
the  Affiliated  Lending  Fund's  portfolio 
seciuities,  and  will  specify  the  lowest 
allowable  spread  with  respect  to  a  loan 
of  securities  to  any  Borrower. 

d.  If  a  seciuity  is  lent  to  an 
unaffiliated  Borrower  with  a  spread 
higher  than  the  minimum  set  forth  in 
the  Schedule  of  Spreads,  all  comparable 
loans  to  Affiliated  Borrowers  will  be 
made  at  no  less  than  the  higher  spread. 

e.  The  seciirities  lending  program  for 
each  Affiliated  Lending  Fund  will  be 
monitored  on  a  daily  basis  by  an  officer 
of  each  Affiliated  Lending  Fund  who  is 
subject  to  section  36(a)  of  the  Act.  This 
officer  will  review  the  terms  of  each 
loan  to  Affiliated  Borrowers  for 
comparability  with  loans  to  unaffiliated 
Borrowers  and  conformity  with  the 
Schedule  of  Spreads,  and  will 
periodically,  and  at  least  quarterly, 
report  his  or  her  findings  to  the 
Affiliated  Lending  Fund's  Board, 
including  a  majority  of  the  Independent 
Directors. 

15.  The  total  value  of  securities 
loaned  to  any  one  Borrower  on  the  ; 
approved  list  of  Borrowers  of  securities 
from  an  Affiliated  Lending  Fund  will  be 
in  accordance  with  a  schedule  to  be 
approved  by  the  Board  of  each  Affiliated 
Lending  Fund,  but  in  no  event  will  the 
total  value  of  securities  loaned  to  any 
one  Affiliated  Borrower  exceed  10%  of 
the  net  assets  of  the  Affiliated  Lending 
Fund,  computed  at  market. 

16.  The  Boards  of  the  Affiliated 
Lending  Funds,  including  a  majority  of 
the  Independent  Directors,  (a)  will 
determine  no  less  frequently  than 
quarterly  that  all  transactions  with  the 
Affiliated  Borrowers  effected  during  the 
preceding  quarter  were  effected  in 
compliance  with  the  requirements  of  the 
procedures  adopted  by  the  Boards  and 
the  conditions  of  this  order  if  granted 
and  that  such  transactions  were 
conducted  on  terms  that  were 
reasonable  and  fair;  and  (b)  will  review 
no  less  frequently  than  annually  such 
requirements  and  conditions  for  their 
continuing  appropriateness. 

17.  The  Aniliated  Lending  Funds  will 
maintain  and  preserve  permanently  in 
an  easily  accessible  place  a  written  copy 
of  the  procedures  (and  any 
modifications  thereto)  which  are 
followed  in  lending  securities,  and  shall 
maintain  and  preserve  for  a  period  of 
not  less  than  six  years  from  the  end  of 
the  fiscal  year  in  which  any  loan  occius, 
the  first  two  years  in  an  easily  accessible 
place,  a  written  record  of  each  loan 
setting  forth  the  number  of  shares  ^ 


loaned,  the  &ce  amount  of  the  securities 
loaned,  the  fee  received  (or  the  rebate 
rate  remitted),  the  identity  of  the 
Borrower,  the  terms  of  the  loan,  and  any 
other  information  or  materials  upon 
which  the  finding  was  made  that  each 
loan  made  to  an  Affiliated  Borrower  was 
fair  and  reasonable,  and  that  the 
procedures  followed  in  making  such 
loan  were  in  accordance  with  the 
procediu^s  and  other  undertakings  set 
forth  in  the  application. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-15312  Filed  6-17-03;  8:45  am) 
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pnvestment  Company  Act  Release  No. 
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Franklin  Gold  and  Precious  Metals 
Fund,  et  al.;  Notice  of  Application 

June  12,  2003. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  section  12(d)(l){J)  of  the 
Investment  Company  Act  of  1940 
("Act")  for  an  exemption  from  sections 
12(d)(1)(A)  and  (B)  of  the  Act,  under 
sections  6(c)  and  1 7(b)  of  the  Act  for  an 
exemption  from  section  17(a)  of  the  Act, 
and  imder  section  1 7(d)  of  the  Act  and 
rule  17d-l  under  the  Act  to  permit 
certain  joint  transactions. 

APPLICANTS:  Franklin  Gold  and  Precious 
Metal  Fund,  Franklin  Capital  Growth 
Fimd,  Franklin  High  Income  Trust, 
Fremklin  Custodian  Funds,  Inc., 
Franklin  California  Tax-Free  Income 
Fund,  Inc.,  Franklin  New  York  Tax-Free 
Income  Fimd,  Franklin  Federal  Tax-Free 
Income  Fund,  Franklin  Tax-Free  Trust, 
Franklin  California  Tax-Free  Trust, 
Franklin  New  York  Tax-Free  Trust, 
Franklin  Investors  Securities  Trust, 
Institutional  Fiduciary  Trust,  Franklin 
Value  Investors  Trust,  Franklin 
Managed  Trust,  Franklin  Municipal 
Securities  Trust,  Franklin  Floating  Rate 
Master  Trust,  Franklin  Strategic 
Mortgage  Portfolio,  Franklin  Strategic 
Series,  Adjustable  Rate  Securities 
Portfolios,  Franklin  Templeton 
International  Trust,  FranJdin  Global 
Trust,  Franklin  Real  Estate  Securities 
Trust,  Franklin  Templeton  Global  Trust, 
Franklin  Templeton  V^iable  Insurance 
Products  Trust,  Franklin  Universal 
Trust,  Franklin  Multi-Income  Trust, 


Franklin  Templeton  Fund  Allocator 
Series,  Franklin  Money  Fund,  Franklin 
Templeton  Money  Fund  Trust,  Franklin 
Federal  Money  Fund,  Franklin  Tax- 
Exempt  Money  Fund,  Franklin  Mutual 
Series  Fund  Inc.,  Franklin  Floating  Rate 
Trust,  The  Money  Market  Portfolios 
(collectively,  the  "Franklin  Funds");      . 
Templeton  Growth  Fund,  Itc, 
Templeton  Funds,  Inc.,  Templeton 
Global  Smaller  Companies  Fund,  Inc., 
Templeton  Income  Trust,  Templeton 
Capital  Accumulator  Fund  (formerly, 
Templeton  Capital  Accumulator  Fund 
Inc.),  Templeton  Global  Opportunities 
Trust,  Templeton  Institutional  Funds, 
Inc.,  Templeton  Developing  Markets 
Trust,  Templeton  Global  Investment 
Trust,  Templeton  Emerging  Markets 
Fund  (formerly  Templeton  Emerging 
Markets  Fund,  Inc.),  Templeton  Global 
Income  Fund,  Inc.,  Templeton  Emerging 
Markets  Income  Fund,  Templeton  China 
World  Fund,  Inc.,  Templeton  Dragon 
Fund,  Inc.,  Templeton  Russia  and  East 
European  Fund,  Inc.  (formerly, 
Templeton  Russia  Fund,  Inc.) 
(collectively,  the  "Templeton  Funds") 
FTI  Funds;  (the  Franklin  Funds,  the 
Templeton  Funds  and  the  FTI  Funds  are 
collectively,  together  with  any  other 
registered  management  investment 
company  or  series  thereof  advised  by  an 
Adviser,  as  defined  below,  the 
"Franklin  Templeton  Funds");  Franklin 
Advisers,  Inc.,  Franklin  Advisory 
Services,  LLC,  Franklin  Investment 
Advisory  Services  Inc.,  Franklin  Mutual 
Advisers,  LLC,  Franklin  Private  Client 
Group,  Inc.,  Templeton/Franklin 
Investment  Services  Inc.,  Templeton 
Investment  Counsel,  LLC,  Franklin 
Templeton  Asset  Strategies,  LLC, 
Fiduciary  International,  Inc.,  Franklin 
Templeton  Investment  Management 
Limited,  Franklin  Templeton 
Investments  (Asia)  Limited,  Franklin 
Templeton  Investments  Corp., 
Templeton  Asset  Management  LTD., 
Templeton  Global  Advisors  Limited, 
Fiduciary  Investment  Management 
International,  Inc.,  Fiduciary'  Trust 
International  Limited,  FTI  Institutional, 
LLC  ("Advisers"),  together  with  any 
-entity  controlling,  controlled  by,  or 
under  common  control  with  Advisers 
that  acts  in  the  future  as  investment 
adviser  for  the  Franklin  Templeton 
Funds,  the  Unregistered  Funds  (as 
defined  below),  or  a  Managed  Account 
(as  defined  below)  (included  in  the  term 
"Advisers");  the  Advisers  on  behalf  o£^ 
certain  private  investment  companies  or 
series  thereof  that  are  excluded  from  the 
definition  of  "investment  company" 
pursuant  to  section  3(c)Cl),  section 
3(c)(7)  or  section  3(c){ll)  of  the  1940 
Act  for  which  one  of  the  Advisers 
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-  currently  or  in  the  futuire  serves  as 
investment  adviser  or  trustee  (tlie 
"Unregistered  Funds");  and  the 
Advisers  on  behalf  of  institutional  and 
individual  accounts  that  are  not  pooled 
investment  vehicles  for  which  one  of 
the  Advisers  currently  or  in  the  future 
serves  as  investment  adviser  (the 
"Managed  Accounts"). 
SUMMARY  OF  APPLICATION:  The  applicants 
request  an  order  that  would  permit  (a) 
certain  registered  management 
investment  companies.  Unregistered 
Funds  and  Managed  Accounts  to  invest 
uninvested  cash  and  cash  collateral  in 
affiliated  registered  and  unregistered 
money  market  funds,  and  (b)  the 
registered  investment  companies  and 
certain  affiliated  entities  to  continue  to 
engage  in  purchase  and  sale  transactions 
involving  portfolio  securities  in  reliance 
on  rule  17a-7  under  the  Act.  The  order 
would  supersede  a  prior  order.'  The 
order  also  would  amend  a  prior  order.  ^ 
FILING  DATES:  The  application  was  filed 
on  October  26,  2001  and  amended  on 
October  18.  2002.  and  June  10,  2003. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  "requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  July  7,  2003,  and  should 
be  accompanied  by  proof  of  service  on 
the  applicants,  in  the  form  of  an 
affidavit,  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  heeiring  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street.  NW.,  Washington,  DC 
20549-0609;  Applicants,  c/o  David  P. 
Goss,  Esq.,  Franklin  Templeton 
Investments,  One  Franklin  Parkway, 
San  Mateo.  CA  94403-1906. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai,  Senior  Counsel,  at  (202) 
942-0574  or  Todd  Kuehl,  Branch  Chief, 
at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 


application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1 .  The  Franklin  Templeton  Fimds  are 
organized  as  Maryland  Corporations. 
California  Corporations,  Massachusetts 
business  trusts,  or  Delaware  statutory 
trusts.  The  Franklin  Templeton  Fimds 
are  registered  under  the  Act  as  open-end 
or  closed-end  management  investment 
companies.  The  Advisers  are  each 
registered  under  the  Investment 
Advisers  Act  of  1940  ("Advisers  Act") 
together  with  any  entity  controlling, 
controlled  by  and  under  common 
control  with  Advisers  that  acts  in  the 
future  as  investment  adviser  for  the 
Franklin  Templeton  Funds,  an 
Unregistered  Fund,  as  defined  below. 
Managed  Accoimt,  as  defined  below, 
included  in  the  term  Advisers.^ 

2.  Certaiapf  the  Franklin  Templeton 
Funds  or  series  thereof  are  money 
market  funds  subject  to  the 
requirements  of  rule  2a-7  imder  the  Act 
("Registered  Money  Market  Fimds"). 
The  Franklin  Templeton  Funds  or  series 
thereof  that  are  not  money  market  funds 
are  the  "Registered  Funds."  Certain  of 
the  Unregistered  Fimds  that  rely  on 
section  3(c)(1)  or  3(c)(7)  of  the  Act  also 
operate  as  cash  management  vehicles 
("Unregistered  Money  Market  Funds."* 
together  with  the  Registered  Money 
Market  Funds,  thfe  "Money  Market 
Funds").  The  Unregistered  Money 
Market  Funds  will  comply  with  rule  2a- 
7  under  the  Act. 

3.  The  Registered  Funds,  Unregistered 
Funds  and  Managed  Accounts 
("Participating  Funds")  have,  or  may  be 
expected  to  have,  cash  that  has  not  been 
invested  in  portfolio  securities 
("Uninvested  Cash")."*  Uninvested  Cash 
may  result  from  a  variety  of  sources, 
including  dividends  or  interest  received 


'  Franklin  Gold  Fund.  et.  al.  Investment  Company 
Act  Release  Nos.  23633  ()an.  5.  1999)(Notice)  and 
23675  (Feb.  2,  1999)(Order). 

*  Franklin  Templeton  Fund  Manager,  et.  al. 
Investment  Company  Act  Release  Nos.  21964  (May 
20.  1996)(Notice)  and  22022(June  17.  1996)(C)rder) 
(the  "Fund  of  Funds  Order"). 


'  All  existing  Advisers  and  Franklin  Templeton 
Funds  that  currently  intend  to  rely  on  the  requested 
order  are  named  as  applicants.  Any  other  entity  will 
not  rely  on  the  relief  requested  except  in 
accordance  with  the  terms  and  conditions  in  the 
application. 

*  In  addition  to  cash  management  vehicles  that 
are  excluded  from  the  definition  of  an  investment 
company  pursuant  to  section  3(c)(1)  or  section 
3(c)(7)  of  the  1940  Act,  Unregistered  Money  Market 
Funds  may  include  one  or  more  entities  that  are 
organized  offshore  and  offer  their  shares  privately 
to  U.S.  investors  ("Offshore  Money  Market  Funds," 
included  in  the  term  "Unregistered  Money  Market 
Funds").  Any  Offshore  Money  Market  Fund  will 
have  as  its  investment  adviser  or  trustee  one  of  the 
Advisers. 

*The  Participating  Funds  that  are  Registered 
Funds  are  the  "Registered  Participating  Funds." 
The  Participating  Funds  that  are  Unregistered 
Funds  and  Management  Accounts  are  the 
"Unregistered  Participating  Funds." 


on  portfolio  securities,  unsettled 
securities  transactions,  reserves  held  for 
strategic  purposes,  scheduled  maturity 
of  investments,  liquidation  of 
investment  securities  to  meet 
anticipated  redemptions  and  dividend 
payments,  and  new  monies  received 
fi-om  investors.  Certain  of  the  Registered 
Participating  Funds  have  the  ability  to 
increase  their  income  by  participating  in 
a  securities  lending  program 
("Securities  Lending  Program")  under 
which  they  may  lend  portfolio  securities 
to  registered  broker-dealers  or  other 
institutional  investors  deemed  by  the 
respective  Adviser  to  be  of  good 
standing.  The  loans  are  continuously 
secured  by  collateral  which  may  include 
cash  ("Cash  Collateral."  together  with 
Uninvested  Cash,  "Cash  Balances") 
equal  at  all  times  in  value  to  at  least  the 
market  value  of  the  securities  loaned. 

4.  Applicants  request  an  order  of  the 
Commission  to  permit:  (i)  The 
Participating  Funds  to  use  their  Cash 
Balances  to  purchase  shares  of  one  or 
more  of  the  Money  Market  Funds;  (ii) 
the  Money  Market  Funds  to  sell  their 
shares  to,  and  purchase  (redeem)  such 
shares  fi'om,  the  Participating  Funds; 
and  (iii)  the  Advisers  to -effect  the  above 
transactions  (the  "Proposed 
Transactions").  The  requested  order  also 
would  permit  the  Participating  Funds 
and  the  Money  Market  Funds  to 
continue  to  engage  in  interfund 
purchase  and  sale  transactions 
("Interfund  Transactions"). 

Applicants'  Legal  Analysis 

/.  Investment  of  Cash  Balances  by  the 
Participating  Funds  in  the  Money 
Market  Funds 

A.  Section  12(d)(1) 

1.  Section  12(d)(1)(A)  of  the  Act 
provides  that  no  registered  investment 
company  may  acquire  securities  of 
another  investment  company,  and  no 
investment  company  may  inquire 
securities  of  a  registered  investment 
company,  if  such  securities  represent 
more  than  3%  of  the  acquired 
company's  outstanding  voting  stock, 
more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  such 
securities,  together  with  the  securities  of 
other  acquired  investment  companies, 
represent  more  than  10%  of  the 
acquiring  company's  assets.  Section 
12(d)(1)(B)  of  the  Act  provides  that  no 
registered  open-end  investment 
company  may  sell  its  securities  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
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owned  by  investment  companies.  Any^ 
entity  that  is  excluded  from  the 
definition  of  investment  company  under 
section  3(c)(1)  or  3(c)(7)  of  the  Act  is 
deemed  to  be  an  investment  company 
for  the  purposes  of  the  3%  limitation 
specified  in  sections  12(d)(1)(A)  and  (B) 
with  respect  to  purchases  by  and  sales 
to  such  entity  of  securities  of  a 
registered  investment  company. 

2.  Section  12(d)(l)(J)  of  Uie  Act 
provides  that  the  Commission  may 
exempt  any  person,  security,  or 
transaction  from  any  provision  of 
section  12(d)(1)  if  and  to  the  extent  that 
such  exemption  is  consistent  with  the 
public  interest  and  the  protection  of 
investors.  Applicants  request  relief 
under  section  12(d)(l)(J)  to  permit  the 
Participating  Funds  to  use  their  Cash 
Balances  to  acquire  shares  of  the 
Registered  Money  Market  Funds  in 
excess  of  the  percentage  limitations  in 
section  12(d)(1)(A),  provided  however, 
that  in  all  cases  a  Registered 
Participating  Fund's  aggregate 
investment  of  Uninvested  Cash  in 
shares  of  the  Money  Market  Funds  will 
not  exceed  25%  of  the  Registered 
Participating  Fund's  total  assets  at  any 
time.  Applicants  also  request  relief  to 
permit  the  Registered  Money  Market 
Funds  to  sell  their  securities  to  the 
Participating  Funds  in  excess  of  the 
percentage  limitations  in  section 
12{d)(l)(B).6   . 

3.  Applicants  state  that  the  proposed 
arrangement  will  not  result  in  the 
abuses  that  sections  12(d)(1)(A)  and  (B) 
were  intended  to  prevent.  Applicants 
state  that  because  each  Registered 
Money  Market  Fund  maintains  a  highly 
liquid  portfolio  and  the  Advisers  will 
serve  as  investment  advisers  to  both  the 
Participating  Funds  and  the  Money  - 
Market  Funds,  the  Advisers  will  not  be 
susceptible  to  undue  influence 
regarding  their  management  of  the 
Registered  Money  Market  Funds  due  to 
threatened  redemptions  or  loss  of  fees. 
Applicants  state  that  the  proposed 
arrangement  will  not  result  in 
inappropriate  layering  of  fees.  Shares  of 
the  Money  Market  Funds  sold  to  the 
Participating  Funds  will  not  be  subject 
to  a  sales  load,  redemption  fee, 
distribution  fee  under  a  plan  adopted  in 
accordance  with  rule  12b-l  under  the 
Act  or  service  fee  (as  defined  in  rule 
2830(b)(9)  of  the  Conduct  Rules  of  the 
National  Association  of  Securities 
Dealers  Inc.,  (a  "Service  Fee").  If  a 
Money  Market  Fund  offers  more  than 
one  class  of  shares,  a  Registered 


^Applicants  also  seek  relief  to  allow  the 
Registered  Participating  Funds  to  acquire  shares  of 
an  offchore  Money  Market  Fund  in  excess  of  the 
limits  in  section  12(d)(1)(A)  of  the  Act. 


Participating  Fund  will  invest  in  the 
class  with  the  lowest  expense  ratio  at 
the  time  of  investment.  Before  the  next 
meeting  of  the  board  of  directors  or 
trustees  ("Board")  of  the  Registered 
Participating  Fund  that  invests  in  the 
Money  Market  Fund  is  held  for  the 
purpose  of  voting  on  an  advisory 
contract  under  section  15  of  the  Act,  the 
Adviser  will  provide  the  Board  with 
specific  information  regarding  the 
approximate  cost  to  the  Adviser  for,  or 
portion  of  the  advisory  fee  imder  the 
existing  advisory  contract  attributable 
to,  managing  the  Uninvested  Cash  of  the 
Registered  Participating  Fund  that  can 
be  expected  to  be  invested  in  the  Money 
Market  Fund.  Before  approving  any 
advisory  contract  under  section  15,  the 
Board  of  the  Registered  Participating 
Fund,  including  a  majority  who  are  not 
"interested  persons,"  as  that  term  is 
defined  in  section  2{a)(19)  of  the  Act 
("Disinterested  Directors"),  shall 
consider  to  what  extent,  if  any,  the 
advisory  fees  charged  to  the  Registered 
Participating  Fund  by  the  Adviser 
should  be  reduced  to  account  for 
reduced  services  provided  to  the 
Registered  Participating  Fund  by  the 
Adviser  as  a  result  of  Uninvested  Cash 
being  invested  in  the  Money  Market 
Funds.  Applicants  represent  that  no 
Money  Market  Fund  will  acquire 
securities  of  any  other  investment 
company  in  excess  of  the  limitations 
contained  in  section  12(d)(1)(A)  of  the 
Act. 

B.  Section  17(a)  of  the  Act 

1.  Section  17(a)  of  the  Act  makes  it 
unlawful  for  any  affiliated  person  of  a 
registered  investment  company,  acting 
as  principal,  to  sell  or  purchase  any 
security  to  or  from  the  investment 
company.  Section  2(a)(3)  of  the  Act 
defines  an  affiliated  person  of  an 
investment  company  to  include  any 
person  directly  or  indirectly  owning, 
controlling,  or  holding  with  power  to 
vote  5%  or  more  of  the  outstanding 
voting  securities  of  the  other  person  or, 
any  person  5%  or  more  of  whose 
outstanding  securities  are  directly  or 
indirectly  owned,  controlled,  or  held 
with  power  to  vote  by  such  other 
person,  any  person  directly  or  indirectly 
controlling,  controlled  by,  or  under 
common  control  with  the  other  person, 
and  any  investment  adviser  to  the 
investment  company.  Because  the 
Advisers  serve,  or  will  serve,  as 
investment  adviser  or  trustee  exercising 
investment  discretion  for  the 
Participating  Funds  and  Money  Market 
Funds,  they  may  be  deemed  to  be  under 
common  control  and  therefore,  affiliated 
persons  of  each  other.  In  addition,  if  a 
Participating  Fund  purchases  more  than 


5%  of  the  voting  securities  of  a  Money 
Market  Fund,  the  Money  Market  Fund 
and  the  Participating  Fund  may  be 
affiliated  persons,  of  each  other.  As  a 
result,  section  17(a)  would  prohibit  the 
sale  of  the  shares  of  Money  Market 
Funds  to  the  Participating  Funds,  and 
the  redemption  of  the  shares  by  the 
Participating  Funds. 

2.  Section  17Cb)  of  the  Act  authorizes 
the  Commission  to  exempt  a  transaction 
from  section  1 7(a)  of  the  Act  if  the  terms 
of  the  proposed  transaction,  including 
the  consideration  to  be  paid  or  received, 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned,  and  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned  and  with  the  general 
purposes  of  the  Act.  Section  6(c)  of  the 
Act  permits  the  Commission  to  exempt 
any  person  or  transactions  from  any 
provision  of  the  Act,  if  the  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  hy  the  policy  and 
provisions  of  the  Act. 

3.  Applicants  submit  that  their 
request  for  relief  to  permit  the  purchase 
and  redemption  of  shares  of  the  Money 
Market  Funds  by  the  Participating 
Funds  satisfies  the  standards  in  sections 
6(c)  and  17(b)  of  the  Act.  Applicants 
note  that  the  consideration  paid  and 
received  on  the  sale  and  redemption  of 
shares  of  the  Money  Market  Fimds  will 
be  based  on  the  net  asset  value  per  share 
of  the  Money  Market  Funds.  Applicants 
state  that  the  Registered  Participating 
Funds  will  retain  their  ability  to  invest 
Cash  Balances  directly  in  money  market 
instruments  and  other  short-term 
obligations  as  authorized  by  their 
respective  investment  objectives  and 
policies.  Applicants  represent  that  a 
Money  Market  Fund  reserves  the  right 
to  discontinue  selling  shares  to  any  of 
the  Participating  Funds  if  the  Money 
Market  Fund's  Board  determines  that 
such  sale  would  adversely  affect  the 
Money  Market  Fund's  portfolio 
management  and  operations. 

C.  Section  17(d)  of  the  Act  and  Rule 
17d-l  Under  the  Act 

1.  Section  17(d)  of  the  Act  and  rule 
1 7d-l  under  the  Act  prohibit  an 
affiliated  person  of  a  registered 
investment  company,  acting  as 
principal,  from  participating  in  or 
effecting  any  transaction  in  connection 
with  any  joint  enterprise  or  joint 
arrangement  in  which  the  investment 
company  participates,  unless  the 
Commission  has  approved  the  joint 
arrangement.  Applicants  state  that  the 
Participating  Funds  and  the  Money 
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Market  Funds,  by  participating  in  the . 
proposed  transactions,  and  the  Advisers 
by  managing  the  proposed  transactions, 
could  be  deemed  to  be  participating  in 
a  joint  arrangement  within  the  meaning 
of  section  17(d)  and  rule  17d-l. 

2.  In  considering  whether  to  approve 
a  joint  transaction  under  rule  1 7d-l ,  the 
Commission  considers  whether  the 
investment  company's  participation  in 
the  joint  transaction  is  consistent  with 
the  provisions,  policies  and  purposes  of 
the  Act,  and  the  extent  to  which  the 
participation  is  on  a  basis  different  horn 
or  less  advantageous  than  that  of  other 
participants.  Applicants  submit  that  the 
Proposed  Transactions  meet  the 
standards  for  an  order  under  rule  1 7d- 
1. 

//.  Interfund  Transactions 

1 .  Applicants  state  that  they  currently 
rely  on  rule  1 7a-7  under  the  Act  to 
conduct  Interfund  Transactions.  Rule 

1 7a-7  under  the  Act  provides  an 
exemption  from  section  1 7(a)  for  a 
purchase  or  sale  of  certain  securities 
between  registered  investment 
companies  that  are  affiliated  persons  (or 
an  affiliated  person  of  an  affiliated 
person),  or  between  a  registered 
investment  company,  and  a  person  that 
is  an  affiliated  person  of  such  company 
(or  an  affiliated  person  of  such  person) 
solely  by  reason  of  having  a  common 
investment  adviser,  common  officers 
and/or  common  directors  or  trustees. 
Applicants  state  that  the  Participating 
Funds  and  Money  Market  Funds  may 
not  be  able  to  rely  on  rule  1 7a-7  when 
purchasing  or  selling  portfolio  securities 
to  each  other,  because  some  of  the 
Participating  Funds  may  own  5%  or 
more  of  the  outstanding  voting 
securities  of  a  Money  Market  Fund  and. 
therefore,  an  affiliation  would  not  exist 
solely  by  reason  of  having  a  common 
investment  adviser,  common  officers 
and/or  common  directors  or  trustees. 

2.  Applicants  request  relief  under 
sections  6(c)  and  1 7(b)  of  the  Act  to 
permit  the  Interfund  Transactions. 
Applicants  submit  that  the  requested 
relief  satisfies  the  standards  for  relief  in 
sections  6(c)  and  17(b).  Applicants  state 
that  the  Funds  will  comply  with  rule 
17a-7  under  the  Act  in  all  respects, 
other  than  the  requirement  that  the 
participants  be  affiliated  solely  by 
reason  of  having  a  common  investment 
adviser,  common  directors  and/or 
common  officers.  Applicants  state  that 
by  complying  with  the  conditions  of 
Rule  17a-7,  the  interests  of  the 
shareholders  of  the  Registered 
Participating  Funds  and  the  Registered 
Money  Market  Funds  are  protected. 
Thus,  the  Applicants  submit  that  the 
Interfund  Transactions  are  reasonable 


and  fair,  do  not  involve  overreaching, 
and  will  be  consistent  with  the  purposes 
of  the  Act. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1 .  The  shares  of  the  Money  Market 
Funds  sold  to  and  redeemed  from  the 
Participating  Funds  will  not  be  subject 
to  a  sales  load,  redemption  fee.  asset- 
based  distribution  fee  under  a  plan 
adopted  in  accordance  with  Rule  12b- 
1 ,  or  Service  Fee. 

2.  Before  the  next  meeting  of  the 
Board  of  the  Registered  Participating 
Fund  that  invests  in  the  Money  Market 
Fund  is  held  for  the  purpose  of  voting 
on  an  advisory  contract  pursuant  to 
section  15  of  the  Act,  the  Adviser  will 
provide  the  Board  with  specific 
information  regarding  the  approximate 
cost  to  the  Adviser  for.  or  portion  of  the 
advisory  fee  under  the  existing  advisory 
contract  attributable  to,  managing  the 
Uninvested  Cash  of  the  Registered 
Participating  Fund  that  can  be  expected 
to  be  invested  in  the  Money  Market 
Funds.  Before  approving  any  advisory 
contract  pursuant  to  section  1 5  of  the 
Act,  the  Board  of  the  Registered 
Participating  Fund,  including  a  majority 
of  the  Disinterested  Directors,  shall 
consider  to  what  extent,  if  any,  the 
advisory  fees  charged  to  the  Registered 
Participating  Fund  by  the  Adviser 
should  be  reduced  to  accoimt  for 
reduced  services  provided  to  the 
Registered  Participating  Fund  by  the 
Adviser  as  a  result  of  Uninvested  Cash 
being  invested  in  the  Money  Market 
Funds.  The  minute  books  of  Registered 
Participating  Fund  will  record  fully  the 
Board's  consideration  in  approving  the 
advisory  contract,  including  the 
considerations  relating  to  fees  referred 
to  above. 

3.  Each  Registered  Participating 
Fund's  aggregate  investment  of 
Uninvested  Cash  in  the  Money  Market 
Funds  will  not  exceed  25%  of  the 
Registered  Participating  Fund's  total 
assets.  For  purposes  of  this  limitation, 
each  Registered  Participating  Fund  or 
series  thereof  will  be  treated  as  a 
separate  investment  company. 

4.  Investment  in  shares  of  the  Money 
Market  Funds  will  be  in  accordance 
with  the  investment  policies  and 
restrictions  of  each  Registered 
Participating  Fimd  as  set  forth  in  its 
registration  statement. 

5.  Each  Registered  Fund  and  Managed 
Account  that  may  rely  on  the  order  shall 
be  advised  by  an  Adviser.  Each 
Unregistered  Fund  shall  be  advised  by, 
or  have  as  its  trustee,  an  Adviser. 


6.  No  Money  Market  Fund  shall 
acquire  secvirities  of  any  investment 
company  in  excess  of  the  limits 
contained  in  section  12(d)(1)(A)  of  the 
Act. 

7.  The  Unregistered  Money  Market 
Funds  will  comply  with  the 
requirements  of  sections  17(a),  (d),  and 
(e),  and  18  of  the  1940  Act.  With  respect 
to  all  redemption  requests  made  by  a 
Participating  Fund,  the  Unregistered 
Money  Market  Funds  will  comply  with 
section  22(e)  of  the  Act.  The  Advisers 
will  adopt  procedures  designed  to 
ensure  that  each  Unregistered  Money 
Market  Fund  complies  with  sections 
17(a).  (d),  (e),  18  and  22(e)  of  the  Act. 
The  Advisers  also  will  periodically 
review  and  update  as  appropriate  the 
procedures,  and  will  maintain  books 
and  records  describing  such  procedures, 
and  will  maintain  books  and  records 
describing  such  procedures,  and  will 
maintain  the  records  required  by  rules 
31a-l(b)(l).  31a-l(b)(2)(ii),  and  31a- 
1(b)(9)  under  the  Act.  All  books  and 
records  required  to  be  made  pursuant  to 
this  condition  will  be  maintained  and 
preserved  for  a  period  of  not  less  than 
six  years  from  the  end  of  the  fiscal  year 
in  which  any  transaction  occurred,  the 
first  two  years  in  an  easily  accessible 
place,  and  will  be  subject  to 
examination  by  the  Commission  and  its 
staff. 

8.  Each  Unregistered  Money  Market 
Fund  will  comply  with  rule  2a-7.  With 
respect  to  each  Unregistered  Money 
Market  Fund,  the  Advisers  will  adopt 
and  monitor  the  procedures  described 
in  rule  2a-7(c)(7)  under  the  Act  and  will 
take  such  other  actions  as  are  required 
to  be  taken  under  those  procedures.  A 
Participating  Fund  may  only  purchase 
shares  of  an  Unregistered  Money  Market 
Fund  if  the  Adviser  determines  on  an 
ongoing  basis  that  the  Unregistered 
Money  Market  Fund  is  in  compliance 
with  rule  2a-7.  The  Advisers  will 
preserve  for  a  period  of  not  less  than  six 
years  from  the  date  of  determination, 
the  first  two  years  in  an  easily  accessible 
place,  a  record  of  such  determination 
and  the  basis  upon  which  the 
determination  was  made.  This  record 
will  be  subject  to  examination  by  the 
Commission  and  its  staff. 

9.  Each  Participating  Fund  will 
purchase  and  redeem  shares  of  any 
Unregistered  Money  Market  Fund  as  of  i 
the  same  time  and  at  the  same  price,  and 
will  receive  dividends  and  bear  its 
proportionate  share  of  expenses  on  the 
same  basis,  as  other  shareholders  of  the 
Unregistered  Money  Market  Fund.  A 
separate  account  will  be  established  in 
the  shareholder  records  of  each 
Unregistered  Money  Market  Fimd  for 
the  account  of  each  Participating  Fimd 
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that  invests  in  such  Unregistered  Money 
Market  Fund. 

10.  To  engage  in  Interfund 
Transactions,  the  Registered  Funds, 
Unregistered  Funds,  Managed  Accounts 
and  Money  Market  Funds  will  comply 
with  rule  1 7a-7  under  the  Act  in  all 
respects  other  than  the  requirement  that 
the  parties  to  the  transaction  be 
affiliated  persons  (or  affiliated  persons 
of  affiliated  persons)  of  each  other  solely 
by  reason  of  having  a  common 
investment  adviser,  or  investment 
advisers  which  are  affiliated  persons  of 
each  other,  common  officers,  and/or 
common  directors  or  trustees,  solely 
because  a  Participating  Fund  and  a 
Money  Market  Fund  might  become 
affiliated  persons  within  the  meaning  of 
section  2(a)(3)(A)  and  (B)  of  the  Act. 

11.  The  net  asset  value  per  share  with 
respect  to  shares  of  an  Unregistered 
Money  Market  Fund  will  be  determined 
separately  for  each  Unregistered  Money 
Market  Fund  by  dividing  the  value  of 
the  assets  belonging  to  that  Unregistered 
Money  Market  Fund,  less  the  Uabilities 
of  that  Unregistered  Money  Market 
F\md,  by  the  number  of  shares 
outstanding  with  respect  to  that 
Unregistered  Money  Market  Fund. 

12.  Before  a  Registered  Participating 
Fund  may  participate  in  the  Securities 
Lending  Program,  a  majority  of  the 
Board  (including  a  majority  of  the 
Disinterested  Directors)  will  approve  the 
Registered  Participating  Fimd's 
participation  in  the  Securities  Lending 
Program.  No  less  frequently  than 
annually,  the  Board  also  will  evaluate, 
with  respect  to  each  Registered 
Participating  Fund,  any  securities 
lending  arrangement  and  its  results  and 
determine  that  any  investment  in  Cash 
Collateral  in  the  Money  Market  Funds  is 
in  the  best  interest  of  the  Registered 
Participating  Fund. 

Condition  2  to  the  Fund-of-Funds 
Order  is  amended  to  read  as  follows: 
"No  Underlying  Portfolio  will  acquire 
securities  of  any  other  investment 
company  in  excess  of  the  limits 
contained  in  section  12(d)(1)(A)  of  the 
Act,  except  to  the  extent  that  the 
Underlying  Portfolio  other  than  a  money 
market  fund  acquires  securities  of 
another  registered  or  unregistered 
investment  company  pursuant  to 
exemptive  relief  from  the  Commission 
permitting  the  Underlying  Portfolio  to 
purchase  securities  of  an  affiliated 
registered  or  unregistered  money  market 
fund  for  short-term  cash  management 
purposes. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  03-15354  Filed  6-17-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Pnvestment  Company  Act  Reieasa  No. 
26075;  812-12779] 

American  Perfonnance  Funds,  et  a!.; 
Notice  of  Application 

June  12,  2003. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  for  an 
order  imder  section  12(d)(l)(J)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for -an  exemption  from  sections 
12(d)(1)(A)  and  (B)  of  the  Act,  under 
sections  6(c)  and  17(b)  of  the  Act  for  an 
exemption  from  section  17(a)  of  the  Act, 
and  under  section  1 7(d)  of  the  Act  and 
rule  1 7d-l  imder  the  Act  to  permit 
certain  joint  transactions. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  that  would  permit 
certain  registered  management     ^ 
investment  companies  to  invest 
uninvested  cash  and  cash  collateral  in 
one  or  more  affiliated  money  market 
funds  in  excess  of  the  limits  in  sections 
12(d)(1)(A)  and  (B)  of  the  Act.  Prior  to 
relying  on  the  requested  order. 
Applicants  would  cease  relying  on  a 
prior  order.  • 

APPLICANTS:  American  Performance 
Fimds,  AmSouth  Funds,  BNY  Hamilton 
Funds,  hic.  ("BNY  Hamilton  Funds"), 
Citizens  Funds,  Fifth  Third  Fxmds, 
HSBC  Advisor  Funds  Trust,  HSBC 
Investor  Funds  and  HSBC  Investor 
Portfolios  (collectively,  the  "HSBC 
Funds"),  Legacy  Funds  Group  ("Legacy 
Fimds"),  Mercantile  Funds,  Inc. 
("Mercantile  Funds").  Old  Westbury 
Funds,  Inc.  ("Old  Westbiiry  Funds"), 


'  On  Februan-  19.  2000.  the  Commission  issued 
an  order  amending  prior  orders  under  Sections  6(c) 
and  1 7(b)  of  the  Act  that  exempted  certain 
Applicants  and  certain  other  entities  who  are  not 
parties  to  the  application  from  the'  provisions  of 
Section  12(d)(1)(A)  and  Section  17(a)  of  the  Act  and 
that  permitted  pursuant  to  rule  17d-l,  certain  joint 
transactions  in  accordance  with  Section  1 7(d)  and 
rule  17d-l.  See  Investment  Company  Act  Rel.  Nos. 
24274  (Feb.  1,  2000)  (notice)  and  24325  (F«b.  19, 
2000)  (order):  Investment  Company  Act  Rel.  Nos. 
23962  (Aug.  23.  1999)  (notice)  and  24021  (Sept.  21, 
1999)  (order):  Investment  Companv  Act  Rel.  Nos. 
23393  (Aug.  18.  1998)  (notice)  and'23436  (Sept.  15. 
1998):  Investment  Companv  Act  Rel,  Nos.  22636 
(April  24.  1997)  (notice)  and  22677  (May  20.  1997) 
(order);  Investment  Companv  Act  Rel.  Nos.  19695 
(Sept.  9,  1993)  and  19759  (Oct.  5,  1993)  (order). 


Performance  Funds  Trust  ("Performance 
Fimds"),  The  Victory  Portfolios,  Vintage 
Mutual  Fimds,  BOk  Investment 
Advisers,  Inc.  ("BOk")  (formerly. 
Investment  Concepts,  Inc.),  AmSouth 
Investment  Management  Company,  LLC 
("AmSouth"),  The  Bank  of  New  York 
("BNY"),  Citizens  Advisers,  Inc. 
.("Citizens  Advisers"),  Fifth  Third  Asset 
Management,  Inc.  ("Fifth  Third"),  HSBC 
Asset  Management  (Americas)  Inc. 
("HSBC '),  First  Financial  Capital 
Advisors  LLC  ("First  Financial"), 
Bessemer  Investment  Management  LLC 
("Bessemer"),  Mercantile  Capital 
Advisors,  Inc.  ("Mercantile"),- 
Trustmark  Investment  Advisors,  Inc. 
(formerly,  Trustmark  Financial  Services, 
Inc.)  ("Trustmark"),  Victory  Capital 
Management,  Inc.  ("Victory")  and 
Investors  Management  Group,  Ltd. 
("Investors  Management  Group"). 

Filing  Dates:  The  application  was 
filed  on  February  1 ,  2002  and  was 
amended  on  June  9,  2003.  Applicants 
have  agreed  to  file  an  amendment 
during  the  notice  period,  the  substance 
of  which  is  reflected  in  this  notice. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  July  7,  2003,  and  should 
be  accompanied  by  proof  of  service  on 
the  applicants,  in  the  form  of  an 
affidavit,  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission.  450 
Fifth  Street,  NW.,  Washington,  DC 
20549-0609;  Applicants,  c/o  Ryan  M. 
Louvar,  Esq.,  BISYS,  60  State  Street, 
Suite  1300,  Boston,  MA  02109. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
E.  Minarick,  Senior  Counsel,  at  (202) 
942-0527  or  Annette  M.  Capretta. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary'  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW..  Washington.  DC 
20549-0102  (telephone  (202)  942-8090). 
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Applicants'  Representations 

1.  American  Performance  Funds, 
AmSouth  Funds,  Citizens  Fluids,  Fifth 
Third  Funds.  HSBC  Advisor  Funds 
Trust,  HSBC  Investor  Funds,  Legacy 
Funds  and  Old  Westbury  Funds  are 
Massachusetts  business  trusts  that  are 
registered  under  the  Act  as  open-end 
management  investment  companies. 
BNY  Hamilton  Funds,  Mercantile  Funds 
and  Vintage  Mutual  Funds  are  Maryland 
corporations  that  are  registered  under 
the  Act  as  open-end  management 
investment  companies.  HSBC  Investor 
Portfolios  is  a  New  York  trust  that  is 
registered  under  the  Act  as  an  open-end 
investment  management  company.  The 
Performance  Funds  and  The  Victory 
Portfolios  are  Delaware  statutory  trusts 
that  are  registered  under  the  Act  as 
open-end  management  investment 
companies. 

2.  BOk  is  the  investment  adviser  to 
each  of  the  twelve  series  of  the 
American  Performance  Funds.  AmSouth 
is  the  investment  adviser  to  the  twenty- 
four  series  of  the  AmSouth  Funds. 
Citizens  Advisers  is  the  investment 
adviser  to  the  twelve  series  of  the 
Citizens  Funds.  BNY  is  the  investment 
adviser  to  the  twenty  series  of  BNY 
Hamilton  Fimds.  Fifth  Third  serves  as 
the  investment  adviser  to  thirty-five  of 
the  thirty-six  series  of  the  Fifth  Third 
Funds.  HSBC  serves  as  investment 
adviser  to  the  twenty-one  series  of  the 
HSBC  Funds.  First  Financial  serves  as 
the  investment  adviser  to  the  three 
series  of  the  Legacy  Funds.  Mercantile 
serves  as  the  investment  adviser  to  the 
fourteen  series  of  the  Mercantile  Fimds. 
Bessemer  serves  as  the  investment 
adviser  to  the  five  series  of  the  Old 
Westbury  Funds.  Trustmark  is  the 
investment  adviser  to  the  seven  series  of 
the  Performance  Funds.  Victory  is  the 
investment  adviser  to  the  twenty-six 
series  of  The  Victory  Portfolios. 
Investors  Management  Group  is  the 
investment  adviser  to  the  nine  series  of 
the  Vintage  Mutual  Funds. 

3.  The  American  Performance  Funds, 
AmSouth  Funds,  BNY  Hamilton  Funds, 
Citizens  Funds,  Fifth  Third  Funds,  the 
HSBC  Funds.  Legacy  Funds,  Mercantile 
Funds,  Old  Westbury  Funds, 
Performance  Funds,  The  Victory 
Portfolios  and  the  Vintage  Mutual 
Funds  and  their  respective  series  (each 
series,  a  "Fimd,"  and  collectively,  the 
"Funds")  each  is  in  the  American 
Performance,  AmSouth,  BNY  Hamilton, 
Citizens.  Fifth  Third,  HSBC.  Legacy. 
Mercantile,  Old  Westbury.  Performance, 
Victory  and  Vintage  group  of  investment 
companies,  respectively,  within  the 
meaning  of  section  12(d)(l)(G)(ii)  of  the 
Act  (each  a  "Fimd  Group"). 


4.  Applicants  request  that  relief  be 
extended  to  any  registered  open-end 
management  investment  company  or 
series  thereof  for  which  BOk,  AmSouth, 
BNY,  Citizen  Advisers,  Fifth  Third, 
HSBC,  First  Financial^  Bessemer, 
Mercantile,  Trustmark,  Victory  or 
Investors  Management  Group  (each  an 
"Adviser,"  and  any  entity  controlled  by, 
controlling  or  under  common  control 
with  each  Adviser,  an  "Adviser")^  now 
or  in  the  futxue  serves  as  investment 
adviser  (collectively  with  the  Funds,  the 
"Funds").3 

5.  Each  Fund  Group  has  one  or  more 
money  market  Fmids  ("Money  Market 
Funds").  The  Money  Market  Funds 
comply  with  rule  2a-7  under  the  Act. 
The  Funds  that  are  not  Money  Market 
Funds  invest  in  a  variety  of  debt  and/ 
or  equity  securities  or  other  investments 
in  accordance  with  their  respective 
investment  objectives  and  policies. 

6.  Applicants  state  that  certain  Funds 
("Investing  Funds")  have,  or  may  be 
expected  to  have,  cash  that  has  not  been 
invested  in  portfolio  securities 
("Uninvested  Cash").  Uninvested  Cash 
may  result  from  a  variety  of  sources, 
including  dividends  or  interest  received 
on  portfolio  securities,  unsettled 
securities  transactions,  strategic 
reserves,  matured  investments,  proceeds 
from  liquidation  of  investment 
securities,  dividend  payments,  or 
money  received  from  investors.  The 
Investing  Funds  may  participate  in  a 
securities  lending  program  under  which 
a  Fund  may  lend  its  portfolio  securities 
to  registered  broker-dealers  or  other 
institutional  investors.  The  loans  are 
continuously  secured  by  collateral  equal 
at  all  times  to  at  least  the  market  value 
of  the  seciirities  loaned.  Collateral  for 
these  loans  may  include  cash  ("Cash 
Collateral,"  and  together  with 
Uninvested  Cash,  "Cash  Balances"). 

7.  Applicants  request  an  order  to 
permit  each  of  the  Investing  Funds  to 
invest  its  Cash  Balances  in  one  or  more 
of  the  Money  Market  Funds  within  the 
same  Fund  Group,  and  to  permit  each 
of  the  Money  Market  Funds  to  sell  its 
shares  to,  and  redeem  its  shares  from, 
the  Investing  Funds  within  the  same 
Fund  Group.  Investment  of  Cash 
Balances  in  shares  of  the  Money  Market 
Funds  will  be  made  only  to  the  extent 
that  such  investments  are  consistent 
with  each  Investing  Fund's  investment 
objectives,  restrictions,  and  policies  as 


'  Each  Adviser  is  registered  under  the  Investment 
Advisers  Act  of  1940  or  will  be  exempt  from 
registration. 

'  Each  Fund  that  currently  intends  to  rely  on  the 
order  has  been  named  as  an  applicant.  Any  other 
Fund  that  may  rely  on  the  order  in  the  future  will 
do  so  only  in  accordance  with  the  terms  and 
conditions  of  the  application. 


set  forth  in  its  prospectus  and  statement 
of  additional  information.  Applicants 
believe  that  the  proposed  transactions 
may  reduce  transaction  costs,  create 
more  liquidity,  increase  retiuns,  and 
diversify  holdings. 

Applicants'  Legal  Analysis 

1.  Section  12(d)(1)(A)  of  the  Act 
provides,  in  pertinent  part,  that  no 
registered  investment  company  may 
acquire  securities  of  another  investment 
company  if  the  seciuities  represent 
more  than  3%  of  the  acquired 
company's  outstanding  voting  stock, 
more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  such 
securities,  together  with  the  securities  of 
other  acquired  investment  companies, 
represent  more  than  10%  of  the 
acquired  company's  total  assets.  Section 
12(d)(1)(B)  of  the  Act  provides,  in 
pertinent  part,  that  no  registered  open- 
end  investment  company  may  sell  its 
seciuities  to  another  investment 
company  if  the  sale  will  cause  the 
acquiring  company  to  own  more  than 
3%  of  the  acquired  company's  voting 
stock,  or  if  the  sale  will  cause  more  than 
10%  of  the  acquired  company's  voting 
stock  to  be  owned  by  investment 
companies. 

2.  Section  12(d)(l)(J)  of  the  Act 
provides  that  the  Commission  may 
exempt  any  person,  security,  or 
transaction  from  any  provision  of 
section  12(d)(1)  if.  and  to  the  extent 
that,  the  exemption  is  consistent  with 
the  public  interest  and  the  protection  of 
investors.  Applicants  request  relief 
under  section  12(d)(l)(J)  of  the  Act  from 
the  limitations  of  sections  12(d)(1)(A) 
and  (B)  to  permit  the  Investing  Funds  to 
invest  Cash  Balances  in  the  Money 
Market  Funds. 

3.  Applicants  state  that  the  proposed 
arrangement  will  not  result  in  the 
abuses  that  sections  12(d)(1)(A)  and  (B) 
were  Intended  to  prevent.  Applicants 
state  that  because  each  Money  Market 
Fund  will  maintain  a  highly  liquid 
portfolio,  an  Investing  Fund  would  not 
be  in  a  position  to  gain  undue  influence 
over  a  Money  Market  Fund.  Applicants 
represent  that  the  proposed  arrangement 
will  not  result  in  an  inappropriate 
layering  of  fees  because  shares  of  the 
Money  Market  Funds  sold  to  the 
Investing  Funds  will  not  be  subject  to  a 
sales  load,  redemption  fee,  distribution 
fee  under  a  plan  adopted  in  accordance 
with  rule  12b-l  under  the  Act  or  service 
fee  (as  defined  in  rule  2830(b)(9)  of  the 
National  Association  of  Securities 
•Dealers,  Inc.  ("NASD")  Conduct  Rules) 
or  if  such  shares  are  subject  to  any  such 
sales  load,  redemption  fees,  distribution 
fees  or  service  fees,  the  Adviser  will 
waive  its  advisory  fee  for  each  Investing 
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Fund  in  an  amount  that  offsets  the 
amount  of  such  fees  incurred  by  the 
Investing  Fund.  Applicants  state  that  if 
a  Money  Market  Fimd  offers  more  than 
one  class  of  shares,  each  Investing  Fund 
will  invest  only  in  the  class  with  the 
lowest  expense  ratio  (taking  into 
account  the  expected  impact  of  the 
Investing  Fund's  investment)  at  the  time 
of  the  investment.  In  connection  with 
approving  any  advisory  contract  for  an 
Investing  Fund,  the  Investing  Fund's 
board  of  directors/trustees  (the 
"Board"),  including  a  majority  of  the 
directors/trustees  who  are  not 
"interested  persons,"  as  defined  in 
section  2(a)(19)  of  the  Act 
("Disinterested  Director^"),  will 
consider  to  what  extent,  if  any,  the 
advisory  fees  charged  to  the  Investing 
Fund  by  the  Adviser  should  be  reduced 
to  account  for  the  reduced  services 
provided  to  the  Investing  Fund  by  the 
Adviser  as  a  result  of  the  investment  of 
Uninvested  Cash  in  a  Money  Market 
Fund.  Applicants  represent  that  no 
Money  Market  Fund  will  acquire 
securities  of  any  other  investment 
company  in  excess  of  the  limitations 
contained  in  section  12(d)(1)(A)  of  the 
Act. 

4.  Section  1 7(a)  of  the  Act  generally 
prohibits  sales  or  purchases  of  securities 
between  a  registered  investment 
company  and  an  affiliated  person  of  a 
registered  investment  company  or  an 
affiliated  person  of  such  person  acting 
as  principal.  Section  2(a)(3)  of  the  Act 
defines  an  "affiliated  person"  of  another 
person  to  include:  (a)  Any  person 
directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with  the  other  person;  (b)  any  officer  or 
director  of  such  other  person;  and  (c)  if 
such  other  person  is  an  investment 
company,  any  investment  adviser 
thereof.  Applicants  state  that  each  Fund 
within  the  same  Fund  Group  may  be 
deemed  to  be  affiliated  persons  of  one 
another  by  virtue  of  having  a  common 
board  of  directors  or  common 
investment  advisers.  In  light  of  these 
possible  affiliations,  section  17(a)  could 
prevent  a  Money  Market  Fund  from 
selling  shares  to  and  redeeming  shares 
from  an  Investing  Fund. 

5.  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  grant  an  order 
exempting  a  transaction  otherwise 
prohibited  by  section  17(a)  if  (a)  the 
terms  of  the  proposed  transaction  are 
fair  and  reasonable  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (b)  the  proposed  transaction 
is  consistent  with  the  policies  of  the 
registered  investment  company 
involved;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act.  Section  6(c) 


of  the  Act  permits  the  Commission  to 
exempt  any  person  or  transaction  from 
any  provision  of  the  Act  if  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

6.  Applicants  submit  that  their 
request  for  relief  to  permit  the  purchase 
and  redemption  of  shares  of  the  Money 
Market  Funds  by  the  Investing  Funds 
satisfies  the  standards  for  relief  under 
sections  6(c)  and  17(b)  of  the  Act. 
Applicants  note  that  the  shares  of  the 
Money  Market  Funds  will  be  purchased 
and  redeemed  by  the  Investing  Funds  at 
their  net  asset  value,  the  same 
consideration  paid  and  received  for 
these  shares  by  any  other  shareholder. 
Applicants  state  that  the  Investing 
Funds  will  retain  their  ability  to  invest 
Cash  Balances  directly  in  money  market 
instruments  as  authorized  by  thefr 
respective  investment  objectives  and 
policies  if  they  believe  they  can  obtain 

a  higher  rate  of  return,  or  for  any  other 
reason.  Applicants  also  state  that  a 
Money  Market  Fund  has  the  right  to 
discontinue  selling  shares  to  any  of  the 
Investing  Funds  if  the  Money  Market 
Fund's  Board  determines  that  such  sale 
would  adversely  affect  its  portfolio 
managemeitt  and  operations. 

7.  Section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act  prohibit  an 
affiliated  person  of  a  registered 
investment  company,  acting  as 
principal,  from  participating  in  or 
effecting  any  transaction  in  connection 
with  any  joint  enterprise  or  joint 
arrangement  in  which  the  investment 
company  participates.  Applicants  state 
that  each  Investing  Fund  (by  purchasing 
shares  of  Money  Market  Funds),  the 
Adviser  for  each  Investing  Fund  (by 
managing  the  assets  of  the  Investing 
Funds  invested  in  Money  Market 
Funds),  and  each  Money  Market  Fund 
(by  selling  shares  to  Investing  Funds) 
could  be  deemed  to  be  participants  in  a 
joint  enterprise  or  arrangement  within 
the  meaning  of  section  17(d)  of  the  Act 
and  rule  17d-l  under  the  Act. 

8.  Rule  17d-l  permits  the 
Conunission  to  approve  a  proposed  joint 
transaction  covered  by  the  terms  of 
section  17(d)  of  the  Act.  In  determining 
whether  to  approve  a  transaction,  the 
Commission  is  to  consider  whether  the 
proposed  transaction  is  consistent  with 
the  provisions,  policies,  and  purposes  of 
the  Act,  and  the  extent  to  which 
participation  by  the  registered 
investinent  company  is  on  a  basis 
different  from,  or  less  advantageous 
than,  that  of  other  participants. 
Applicants  submit  that  the  investment 
by  the  Investing  Funds  in  shares  of  the 


Money  Market  Funds  would  be 
indistinguishable  from  any  other 
shareholder  account  maintained  by  the 
Money  Market  Fund  and  that  the 
transactions  will  be  consistent  with  the 
Act. 

Applicants'  Conditions 

Applicants  agree  that  any  order  of  the 
Commission  granting  the  requested 
relief  will  be  subject  to  the  following 
conditions: 

1.  Shares  of  the  Money  Market  Funds 
sold  to  and  redeemed  by  the  Investing 
Funds  will  not  be  subject  to  a  sales  load, 
redemption  fee,  distribution  fee  under  a 
plan  adopted  in  accordance  with  rule 
12b-l  under  the  Act,  or  service  fee  (as 
defined  in  rule  2830(b)(9)  of  the  NASD 
Conduct  Rules),  or  if  such  shares  are 
subject  to  any  such  fee.  the  Adviser  for 
the  Investing  Fund  will  waive  its 
advisory  fee  for  each  Investing  Fund  in 
an  amount  that  offsets  the  amount  of 
such  fees  that  are  incurred  by  the 
Investing  Fund. 

2.  Prior  to  reliance  on  the  order,  an 
Investing  Fund  will  hold  a  meeting  of 
the  Board  for  the  purpose  of  voting  on 
the  advisory  contract  under  section  1 5 
of  the  Act.  The  Adviser  to  the  Investing 
Fund  will  provide  the  Board  with 
specific  information  regarding  the 
approximate  cost  to  the  Adviser  of,  or 
portion  of  the  advisory  fee  under  the 
existing  advisory  contaict  attributable 
to,  managing  the  Uninvested  Cash  of  the 
Investing  Fund  that  can  be  expected  to 
be  invested  in  the  Money  Market  Funds. 
Before  approving  any  advisory  contract 
for  an  Investing  Fund,  the  Board, 
including  a  majority  of  the  Disinterested 
Directors,  taking  into  account  all 
relevant  factors,  shall  consider  to  what 
extent,  if  any,  the  advisory  fees  charged 
to  the  Investing  Fund  by  such  Fund's 
Adviser  should  be  reduced  to  account 
for  reduced  services  provided  to  the 
Investing  Fund  by  the  Adviser  as  a 
result  of  Uninvested  Cash  being 
invested  in  one  or  more  of  the  Money 
Market  Funds.  The  minute  books  of  the 
Investing  Fund  will  record  fully  the 
Board's  consideration  in  approving  the 
advisory  contract,  including  the 
considerations  relating  to  fees  referred 

to  above. 

3.  Each  Investing  Fund  will  invest 
Uninvested  Cash  in,  and  hold  shares  of, 
Money  Market  Funds  only  to  the  extent 
that  the  Investing  Fund's  aggregate 
investment  in  such  Money  Market 
Funds  does  not  exceed  25  percent  of  the 
Investing  Fund's  total  assets.  For 
purposes  of  this  limitation,  each 
Investing  Fund  will  be  treated  as  a 
separate  investment  company. 

4.  Investment  of  Cash  Balances  in 
shares  of  the  Money  Market  Funds  will 
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be  in  accordance  with  each  Investing 
Fund's  respective  investment 
restrictions  and  will  be  consistent  with 
each  Investing  Fund's  policies  as  set 
forth  in  its  prospectus  and  statement  of 
additional  information. 

5.  Each  Investing  Fund  that  may  rely 
on  the  order  may  invest  only  in  Money 
Market  Funds  within  the  same  Fimd 
Group  as  the  Investing  Fund. 

6.  So  long  as  its  shares  are  held  by  an 
Investing  Fund  no  Money  Market  Fund 
shall  acquire  seciuities  of  any  other 
investment  company  in  excess  of  the 
limits  contained  in  section  12(d)(1)(A) 
of  the  Act. 

7.  Before  a  Fund  may  participate  in 
the  Securities  Lending  Arrangements,  a 
majority  of  the  Board,  including  a 
majority  of  the  Disinterested  Directors, 
will  approve  the  Fund's  participation  in 
the  Securities  Lending  Arrangements. 
Such  Disinterested  Directors  also  will 
evaluate  the  Securities  Lending 
Arrangements  and  their  results  no  less 
frequently  than  annually  and  determine 
that  any  investment  of  Cash  Collateral 
in  the  Money  Market  Funds  is  in  the 
best  interest  of  the  shareholders  of  the 
Fund. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
'  Deputy  Secretary. 
[FR  Doc.  03-15356  Filed  6-17-03;  8:45  am] 

BUXMQ  CODE  MIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48027;  File  No.  PCAOB- 
2003-01] 

Public  Company  Accounting  Oversight 
Board;  Notice  of  Filing  of  Proposed 
Bylaws  and  Amendment  No.  1  Thereto 

June  13,  2003. 

Piu-suant  to  section  107(b)  of  the 
Sarbanes-Oxley  Act  of  2002  (the 
"Sarbanes-Oxley  Act"  or  "Act").'  notice 
is  hereby  given  that  on  March  3,  2003, 
the  Public  Company  Accounting 
Oversight  Board  (the  "Board"  or  the 
"PCAOB")  filed  with  the  Securities  and 
Exchange  Commission  (the 
"Commission")  the  proposed  rule  as 
described  in  Items  I,  II,  and  III  below, 
which  items  have  been  prepared  by  the 
Board.  On  April  30,  2003,  the  PCAOB 
filed  Amendment  No.  1  to  the  proposed 
rule.  The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  from  interested  persons. 


'  15  U.S.C.  7217(b). 


I.  Board's  Statement  of  the  Terms  of 
Substance  of  the  Proposed  Rule 

On  January  9,  2003,  the  Board 
adopted  its  bylaws.  On  April  25,  2003, 
the  Board  adopted  an  amendment  to 
Article  VI  of  the  bylaws  to  specify  the 
powers  of  the  Chair.  In  general,  the 
bylaws  implement  Title  I  of  the 
Sarbanes-Oxley  Act  by  establishing  a 
principal  office  in  Washington,  DC,  and 
by  establishing  the  composition  of  a 
Governing  Board,  and  the  powers  and 
duties  of  the  Governing  Board  and 
officers.  The  bylaws  are  intended  by  the 
Board  to  be  effective  as  of  their  initial 
adoption  by  a  unanimous  vote  of  the 
Board  members.  The  Board  is  therefore 
proposing  that  the  Commission  approve 
the  bylaws  effective  as  of  January  9, 
2003. 

n.  Board's  Statement  of  the  Purpose  of, 
and  Statutory  Basis  for,  the  Proposed 
Rule 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  and  discussed  any 
comments  it  received  on  the  proposed 
rule.  The  text  of  these  statements  may 
be  examined  at  the  places  specified  in 
Item  IV  below.  The  Board  has  prepared 
summaries,  set  forth  in  sections  A,  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Board's  Statement  of  the  Purpose  of, 
and  Statutory  Basis  for,  the  Proposed 
Rule 

The  Sarbanes-Oxley  Act  established 
the  Board  as  a  nonprofit  corporation, 
subject  to  and  with  all  the  powers 
conferred  upon  a  nonprofit  corporation 
by  the  District  of  Columbia  Nonprofit 
Corporation  Act.  to  oversee  the  audits  of 
public  companies  that  are  subject  to  the 
securities  laws,  and  related  matters,  in 
order  to  protect  the  interests  of  investors 
and  further  the  public  interest  in  the 
preparation  of  informative,  accurate, 
and  independent  audit  reports  for 
companies  the  seciu-ities  of  which  are 
sold  to,  and  held  by  and  for,  public 
investors. 

The  Board's  bylaws  implement  Title  I 
of  the  Sarbanes-Oxley  Act  by 
establishing  a  principal  office  in 
Washington,  DC,  and  by  establishing  the 
composition  of  a  Governing  Board,  and 
the  powers  and  duties  of  the  Governing 
Board  and  officers.  Among  the 
provisions  of  the  bylaws  are  rules  for 
establishing  a  quorum  and  providing 
that  an  act  approved  by  majority  vote  of 
the  members  of  the  Governing  Board 
present  at  a  meeting  of  the  Board  at 
which  a  quorum  is  present  shall  be  an 
act  of  the  Board.  The  bylaws  also 


provide  for  including  a  recused  Board 
member  in  the  count  for  quorum 
purposes  only  in  exigent  circumstances, 
in  which  the  Board  is  required  to  act 
within  a  limited  period  of  time  or  in 
which  the  public  interest  or  the 
protection  of  investors  otherwise 
prevents  the  deferral  of  action  imtil  a 
quorum  of  non-recused  members  is 
available. 

The  Board's  bylaws  also  provide  that 
the  Governing  Board  shall  hold  at  least 
one  public  meeting  each  month,  on  the 
first  Tuesday  of  the  month  (the  "Regular 
Public  Meeting")  or  at  such  other  time 
as  the  Chair  shall  determine.  The 
bylaws  require  the  Board  to  adopt  a 
written  Open  Meeting  Policy  defining 
the  circumstances  under  which 
meetings  of  the  Board  will  be  open  to 
the  public  and  to  include  in  that  Open 
Meeting  Policy  procediu«s  to  ensure 
that  the  public  is  informed,  at  least  five 
calendar  days  in  advance,  of  the  time, 
location,  and  general  topics  scheduled 
for  discussion  at  each  Regular  Public 
Meeting.  The  bylaws  also  permit  the 
Governing  Board  to  hold  additional 
meetings  ("Special  Meetings"),  which 
may  be  public  or  non-public  (in 
accordance  with  the  Open  Meeting 
Policy),  as  it  deems  necessary  or 
appropriate  to  further  the  purposes  of 
the  Sarbanes-Oxley  Act.  The  bylaws 
require  that  the  Open  Meeting  Policy  set 
forth  procedures  for  providing  the 
public  with  reasonable  notice  of  public 
Special  Meetings,  and  they  permit  the 
Governing  Board  to  meet  by  telephone, 
provided  that,  in  the  case  of  a  public 
meeting,  at  least  one  Board  member  is 
present  at  the  location  specified  in  the 
meeting  notice. 

The  bylaws  provide  that  the  Chair 
shall  also  be  the  President  and  Chief 
Executive  Officer  of  the  Corporation  and 
that  the  other  Governing  Board  members 
shall  also  be  Vice  Presidents  of  the 
Corporation.  Section  6.2  of  the  bylaws 
provides  that  the  other  officers  of  the 
Corporation  shall  include  a  Secretary, 
Treasurer,  General  Counsel,  Chief 
Auditor,  Chief  Administrative  Officer, 
Director  of  Inspections  and  Registration. 
Director  of  Investigations  and 
Enfprcement.  and  such  other  officers  as 
the  Governing  Board  may  establish  in 
accordance  with  such  rules  of  the  Board 
as  may  be  adopted  for  establishing 
officers. 

Section  6.3  of  the  bylaws  provides 
that  the  Chief  Executive  Officer  is 
responsible  for,  and  has  authority  over, 
the  management  and  administration  of 
the  Corporation,  including:  (i) 
Responsibility  and  authority  for  the 
appointment,  dismissal,  and 
supervision  of  personnel  (other  than 
Board  members  and  personnel 
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employed  regularly  and  full-time  within 
the  immediate  offices  of  the  Board 
members);  (ii)  the  distribution  of 
business  among  such  personnel  and 
among  organizational  units  of  the 
Corporation;  (iii)  the  use  and 
expenditure  of  funds  (including  the 
prociuement  of  ^oods  and  services);  and 
(iv)  the  development  (for  Board  review) 
of  strategic  policy  initiatives. 

The  bylaws  also  provide  diat  in 
carrying  out  any  of  the  responsibilities 
under  the  provisions  of  section  6.3  of 
the  bylaws,  the  Chief  Executive  Officer 
shall  be  governed  by  the  general  policies 
of  the  Governing  Board  and  by  such 
rules  and  decisions  as  the  Governing 
Board  may  lawfully  make.  The  bylaws 
also  provide  that  the  appointment  by 
the  Chief  Executive  Officer  of  the 
officers  of  the  Corporation  designated  in 
and  established  under  section  6.2  shall 
be  subject  to  the  approval  of,  and  made 
in  consultation  with,  the  Governing 
Board.  The  bylaws  also  provide  that  the 
dismissal  of  the  officers  of  the 
Corporation  designated  in  and 
established  under  section  6.2  shall  be 
made  in  consultation  with  the 
Governing  Board,  except  that  when  the 
Board  determines  that  the  dismissal 
arises  out  of  a  conflict  regarding  the 
general. policies  of  the  Governing  Board, 
it  is  also  subject  to  the  approval  of  the 
Governing  Board. 

The  bylaws  also  provide  that  each 
Board  member  has  the  responsibility 
and  authority  for  the  appointment, 
dismissal,  and  supervision  of  personnel 
employed  regularly  and  full-time  within 
the  immediate  office  of  the  Board 
member.  The  Board  member's 
responsibility  and  authority  for  these 
persons  would  be  subject  to  the 
Governing  Board's  overall  personnel 
policies. 

The  bylaws  also  provide  that  the 
Chief  Executive  Officer  has  the 
responsibility  and  authority  to  develop, 
and  present  to  the  Board  for  approval, 
an  annual  budget  as  well  as  mid-year 
adjustments,  if  any.  The  bylaws  further 
provide  that  there  is  reserved  to  the 
Governing  Board  its  responsibility  and 
authority  with  respect  to  determining 
the  distribution  of  funds  according  to 
major  programs  and  purposes,  including 
those  related  to  salary  schedules  and 
other  conditions  of  employment. 

The  bylaws  also  provide  that  no 
contract  entered  into  by  or  on  behalf  of 
the  Corporation  shall  personally 
obligate  any  employee,  officer,  or 
Governing  Board  member,  including  the 
employee,  officer  or  Governing  Board 
member  authorizing  or  executing  such  a 
contract.  Further,  unless  otherwise 
prohibited  by  law,  the  bylaws  provide 
for  the  Corporation  to  indemnify 


employees,  officers,  and  Governing 
Board  members,  and  any  former 
employees,  officers,  or  Governing  Board 
members,  against  any  and  all  expenses 
and  liabilities  actually  and  necessarily 
incurred  by  him  or  her.  or  imposed  on 
him  or  her.  in  connection  with  any 
claim,  action,  suit,  or  proceeding 
(whether  actual  or  threatened,  civil, 
criminal,  administrative,  or 
investigative,  including  appeals),  to 
which  he  or  she  may  be  or  is  made  a 
party  by  reason  of  being  or  having  been 
an  employee,  officer,  or  Board  member, 
except  that  there  shall  be  no 
indemnification  in  relation  to  matters  as 
to  which  the  Board  finds  that  the 
employee,  officer,  or  Board  member 
acted  in  bad  faith  or  engaged  in  willful 
misconduct  In  the  performance  of  a 
duty  to  the  Corporation.  Amounts  paid 
in  indemnification  of  expenses  and 
liabilities  may  include,  but  shall  not  be 
limited  to,  counsel  and^other  related 
fees,  costs  and  disbursements,  and 
judgments,  fines  and  penalties  against, 
and  amounts  paid  in  settlement  by.  such 
employee,  officer,  or  Bosird  member. 
The  bylaws  further  permit  the 
Corporation  to  advance  expenses  to.  or 
where  appropriate  to  itself,  at  its 
expense,  undertake  the  defense  of  any 
employee,  officer,  or  Board  member,  so 
long  as  the  employee,  officer,  or  Board 
member  undertakes  to  repay  or 
reimburse  such  expense  if  it  should  be 
ultimately  determined  that  he  or  she  is 
not  entitled  to  indemnification  under 
the  bylaws. 

The  bylaws  also  permit  the  Governing 
Board  to  purchase  insurance  on  behalf 
of  any  employee,  officer,  or  Governing 
Board  member  against  any  liability 
which  may  be  asserted  against  or 
incurred  by  him  or  her  which  arises  out 
of  such  person's  status  as  an  employee, 
officer,  or  Board  member,  whether  or 
not  the  Corporation  would  have  the 
power  to  indemnify  such  person  against 
that  liability  under  law. 

The  bylaws  permit  the  Governing 
Board  to  adopt  such  rules  of  the 
Corporation  as  it  deems  necessary  or 
appropriate  to  discharge  its 
responsibilities  under  the  Sarbanes- 
Oxley  Act.  The  bylaws  also  prohibit  any 
capital  expenditure  or  investment 
without  the  approval  of  the  Board, 
except  as  expressly  delegated  by  the 
Governing  Board.  Finally,  the  bylaws 
require  the  Governing  Board  to  retain  an 
accounting  firm  to  aimually  audit  the 
Corporation's  financial  records,  which 
firm  shall  not  perform  any  other 
services,  except  tax  services,  for  the 
Corporation. 

In  the  event  that  the  Commission 
approves  the  Board's  bylaws,  the  Board 
seeks  that  they  be  approved  so  as  to  be 


retroactively  effective  as  of  January  9, 
2003. 

B.  Board's  Statement  on  Burden  on 
Competition 

The  proposed  rule  does  not  impose 
any  burden  on  competition. 

C.  Board's  Statement  on  Comments  on 
the  Proposed  Rule  Received  From 
Members,  Participants  or  Others 

The  Board  has  not  solicited,  and  does 
not  intend  to  solicit,  comments  on  this 
proposed  rule.  The  Board  has  not 
received  any  unsolicited  written 
comments. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Board  consents  the 
Commission  will: 

(a)  by  order  approve  such  proposed 
rule;  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  should  be 
disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule  is 
consistent  with  the  requirements  of 
Title  1  of  the  Sarbanes-Oxley  Act  and 
the  Exchange  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretan,'. 
Seciu-ities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  that  are  filed  with  the  Commission, 
and  all  written  communications  lelating 
to  the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington,  DC.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PCAOB.  All  submissions 
should  refer  to  File  No.  SR-PCAOB- 
2003-01  and  should  be  submitted  by 
July  9.  2003. 
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By  the  Conunission. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-15355  Filed  6-17-03;  8:45  am) 

BILUNO  CODE  a01(M>1-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rctoase  No.  34-48023;  File  No.  SR-Amex- 
2003-53] 

Self-Regulatoiy  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  ttie 
American  Stock  Exchange  LLC 
Relating  to  Maximum  Bid^Offer 
Differentials  for  Option  Contracts 

June  12.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  June  2, 
2003,  the  American  Stock  Exchange  LLC 
(the  "Amex"  or  the  "Exchange")  filed 
with  the  Securities  and  Exchange 
Conunission  (the  "Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend 
Exchange  Rule  958  to  set  the  maximum 
bid/offer  differential  for  option  contracts 
at  $0.40  where  the  prevailing  bid  is  at 
or  above  $2  but  does  not  exceed  $5,  and 
$0.80  where  the  prevailing  bid  is  more 
than  $10  but  does  not  exceed  $20.  The 
text  of  the  proposed  rule  change  is  set 
forth  below.  [Bracketing]  indicates  text 
to  be  deleted,  and  italics  indicates  text 
to  be  added. 


Options  Transactions  of  Registered 
Traders 

Rule  958 

(a)-(b)  No  change 

(c)  With  respect  to  each  class  of 
options  as  to  which  he  is  assigned  by 
the  Exchange,  a  Registered  Trader, 
whenever  he  enters  the  trading  crowd  in 
other  than  a  floor  brokerage  capacity,  or 
is  called  upon  by  a  Floor  Official  or  a 
Floor  Broker  acting  in  an  agency 
capacity,  is  required  to  make 
competitive  bids  and  offers  as 
reasonably  necessary  to  contribute  to 


■  19  U.S.C.  788(b)(1). 
2  17CFR240  19b-4. 


the  maintenance  of  a  fair  and  orderly 
market  and  shall  engage,  to  a  reasonable 
degree  under  the  existing 
circimistances,  in  dealings  for  his  own 
account  when  there  exists  a  lack  of  price 
continuity,  a  temporary  disparity 
between  the  supply  of  and  demand  for 
option  contracts  of  a  particular  series,  or 
a  temporary  distortion  of  the  price 
relationships  between  option  contracts 
of  the  same  class.  Without  limiting  the 
foregoing,  a  Registered  Trader  is 
expected  to  perform  the  following 
activities  in  the  course  of  maintaining  a  - 
fair  and  orderly  market: 

(i)  If  the  underlying  security  is  a  stock 
or  Exchange-Traded  Fund.  Share, 
bidding  and  offering  so  as  to  create 
differences  of  no  more  than  $0.25 
between  the  bid  and  the  offer  for  each 
option  contract  for  which  the  prevailing 
bid  is  less  than  $2,  no  more  than  [$0.37] 
$0.40  where  the  prevailing  bid  is  $2  but 
does  not  exceed  $5,  no  more  than  $0.50 
where  the  prevailing  bid  is  more  than  $5 
but  does  not  exceed  $10,  no  more  than 
[$0.75]  $0.80  where  the  prevailing  bid  is 
more  than  $10  but  does  not  exceed  $20, 
and  no  more  than  $1  where  the  last 
prevailing  bid  is  more  than  $20.  In  the 
event  the  bid/ask  differential  in  the 
underlying  security  is  greater  than  the 
bid/ask  differential  set  forth  herein,  the 
permissible  price  differential  for  any  in- 
the-money  option  series  may  be 
identical  to  those  in  the  underlying 
security  market. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Piupose 

Pursuant  to  the  industry-wide 
conversion  of  the  pricing  of  securities 
from  fractions  to  decimals,  the  Exchange 
converted  all  stocks  and  options  pricing 
in  its  rules  to  decimals.  Among  the  rules 
affected  was  Exchange  Rule  958,  which 
sets  forth  the  obligations  of  registered 


options  traders  and  options  specialists.  ^ 
Subparagraph  (c)(i)  of  Rule  958  requires 
registered  options  traders  and  options 
specialists,  in  the  course  of  maintaining 
a  fair  and  orderly  market,  to  adhere  to 
maximiun  bid/offer  differentials 
specified  in  the  nde.*  In  connection 
with  this  conversion  from  fractions  to 
decimals,  the  Exchange  converted  (i)  the 
maximum  bid/offer  differential  of  3/8  of 
$1  to  $0.37  where  the  prevailing  bid  is 
at  or  above  $2  but  does  not  exceed  $5; 
and  (ii)  the  maximum  bid/offer 
differential  of  3/4  of  $1  to  $0.75  where 
the  prevailing  bid  is  more  than  $10  but 
does  not  exceed  $20. 

The  requirements  of  related  Exchange 
Rule  952,  however,  created  anomalies  in 
the  maximum  bid/offer  differentials  as 
stated  in  Rule  958.  Amex  Rule  952, 
which  sets  forth  the  minimum  price 
variation  ("MPV")  for  option  contracts, 
requires  a  MPV  of  $0.05  where  an 
option  contract  trades  less  than  $3.00 
and  a  MPV  of  $0.10  where  an  option 
contract  trades  at  or  above  $3. 
Consequently,  option  contracts  trading 
at  or  above  $2  but  less  than  $3  are 
restricted  to  a  maximiun  bid/offer 
differential  of  $0.35,  not  $0.37,  because 
the  MPV  at  those  prices  is  $0.05,  and 
option  contracts  trading  at  or  above  $3 
but  not  exceeding  $5  are  restricted  to  a 
maximum  bid/offer  differential  of  $0.30, 
not  $0.37,  because  the  MPV  at  those 
prices  is  $0.10.  Similarly,  option 
contracts  where  the  prevailing  bid  is 
more  than  $10  but  does  not  exceed  $20 
are  allowed  a  maximum  bid/offer 
differential  of  $0.75  under  Amex  Rule 
958,  but  since  the  MPV  is  $0.10  at  those 
prices,  registered  options  traders  and 
options  specialists  are  required  to  quote 
with  a  maximum  differential  of  $0.70. 

Because  maximum  bid/offer 
differentials  were  reduced  from  levels 
permitted  before  the  conversion  from 
fractions  to  decimals,  the  Exchange  now 
proposes  to  amend  Amex  Rule  958  to 
increase  the  maximum  bid/offer 
differential  (i)  from  $0.37  to  $0.40  where 
the  prevailing  bid  is  at  or  above  $2  but 
does  not  exceed  $5;  and  (ii)  from  $.075 
to  $0.80  where  the  prevailing  bid  is 
more  than  $10  but  does  not  exceed  $20. 
These  changes  will  conform  Amex  Rule 
958  to  the  Exchange's  current  practice  of 
allowing  registered  options  traders  and 
options  specialists  to  quote  bids  and 
offers  with  maximum  bid/offer 


'  Exchange  Rule  950(n)  requires  options 
specialists  to  adhere  to  the  maximum  bid/offer 
dtfTerentials  set  forth  in  Amex  Rule  958(c). 

*The  maximum  bid/offer  differential  varies 
depending  upon  the  prevailing  bid  for  the  option 
contract. 
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differentials  of  $0.40  and  $0.80  imder 
the  abovementioned  conditions.^ 

(2)  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act « 
in  general  and  furthers  the  objectives  of 
section  6(b)(5)  of  the  Acf^  in  particular 
in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
immediately  effective  pursuant  to 
section  19(b)(3)(A)  of  the  Acts  and  Rule 
19b-4(f)(6)^  thereunder  because  (i)  it 
does  not  significantly  affect  the 
protection  of  investors  or  the  public 
ihterest;  (ii)  it  does  not  impose  any 
significant  burden  on  competition;  and 
(iii)  by  its  terms,  it  does  not  become 
operative  for  30  days  after  the  date  of 
the  filing,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest;  provided  that  the  self- 
regulatory  organization  has  given  the 
Commission  written  notice  of  its  intent 
to  file  the  proposed  rule  change,  along 
with  a  brief  description  and  text  of  the 
proposed  rule  change,  at  least  five 
business  days  prior  to  the  date  of  filing 
of  the  proposed  rule  change. 

The  Exchange  has  requested  that  the 
Commission  waive  the  30-day  operative 
delay.  The  Commission  believes 
waiving  the  30-day  operative  delay  is 
consistent  with  the  protection  of 


investors  and  the  public  interest. 
Acceleration  of  the  operative  delay  will 
permit  the  Amex  to  amend  Rule  958 
without  undue  delay.  For  this  reason, 
the  Commission  designates  the  proposal 
to  be  effective  upon  filing  with  the 
Commission.'"  At  any  time  v«thin  sixty 
(60)  days  of  the  filing  of  the  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent   , 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex- 
2003-53  and  should  be  submitted  by 
July  Q,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-15352  Filed  6-17-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48024;  File  No.  SR-Amex- 
2003-36] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  and  Amendments  No.  1 
and  2  by  the  American  Stock  Exchange 
LLC  To  Initiate  a  Pilot  Program  That 
Allows  the  Listing  of  Strike  Prices  at 
One-Point  Intervals  for  Certain  Stocks 
Trading  Undef  $20 

June  12,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  April  29, 
2003,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I  and 
II  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
■Exchange  filed  Amendments  No.  1  and 
2  to  the  proposal  on  June  3,  2003, ^  and 
June  11,  2003."  respectively.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  mle 
change,  as  amended,  from  interested 
persons  and  to  grant  accelerated 
approval  to  the  proposed  rule  change,  as 
amended,  through  June  5,  2004. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  initiate  a 
pilot  program  ("Pilot  Program")  that 
will  allow  the  Exchange  to  list  options 
on  selected  stocks  trading  below  $20  at 
one-point  intervals.  The  text  of  the 
proposed  rule  change  appears  below. 
Additions  are  in  italics. 

Rule  903.  Series  of  Options  Open  for 
Trading 

(a)-(d)  No  Change. 

Commentary 

.01-.03  No  Change. 


=  Under  Amex  Rule  958(c)(il,  the  Exchange  may 
establish,  where  appropriate,  maximum  bid/offer 
differentials  other  than  those  set  forth  in  the  rule. 

"■15  U.S.C.  78f(b). 

'15  U.S.C.  78f(b)(5). 

» 15  U.S.C.  78s(b)(3)(A). 

«17CFR240.19b-4(f)(6). 


'"For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efBciencv,  competition,  and  capital  formation.  15 
U.S.C.  78c{0. 

"17CFR200.30-3(a)(12). 


'15  U.S.C.  78s(b)(ll. 

M7CFR240.]9b-4. 

'  Amendment  No.  1  replaces  and  supersedes  the 
original  filing  in  its  entirety. 

*  See  letter  from  Jeffrey  P.  Bums.  Associate 
General  Counsel,  Amex,  to  Nancy  Sanow,  Division 
of  Market  Regulation,'Commission,  dated  )utie  10. 
2003  ("Amendment  No.  2").  Amendment  No.  2 
revises  the  proposal  to  indicate  that:  (1)  The  pilot 
program  will  expire  on  June  5.  2004:  (2)  the  strike 
price  interval  for  options  on  individual  stocks  will 
be  S5  or  greater  where  the  strike  price  is  greater 
than  S25  but  less  than  S200  and  $10  or  greater 
where  the  strike  price  is  greater  than  or  equal  to 
S200;  and  (3)  the  strike  price  interval  for  options  on 
Exchange-Traded  Fund  Shares  CETFs")  will  be  S5 
or  greater  where  the  strike  price  is  over  S200. 
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.04    The  interval  between  strike 
prices  of  series  of  options  on  individual 
stocks  may  be  (a)  $2.50  or  greater  where 
the  strike  price  is  $25  or  less,  provided 
however,  that  the  Exchange  may  not  list 
$2.50  intervals  below  $20  (e.g.  $12.50, 
$1 7.50)  for  any  class  included  within 
the  $1  Strike  Price  Pilot  Program,  as 
detailed  below  in  Coinmentary  .05,  if  the 
addition  of  $2.50  intervals  would  cause 
the  class  to  have  strike  price  intervals 
that  are  $0.50  apart;  (b)  $5  or  greater 
where  the  strike  price  is  greater  than  $25 
but  less  than  $200;  or  (c)  $10  or  greater 
where  the  strike  price  is  greater  than  or 
equal  to  $200.  For  series  of  options  on 
Exchange-Traded  Fund  Shares  that 
satisfy  the  criteria  set  forth  in 
Commentary  .06  to  Rule  915,  the 
interval  of  strike  prices  may  be  $1  or 
greater  where  the  strike  price  is  $200  or 
less  or  $5  or  greater  where  the  strike 
price  is  over  $200.  Exceptions  to  the 
strike  price  intervals  above  are  set  forth 
in  Commentaries  .05  and  .06  below. 

.05    The  interval  between  strike 
prices  of  series  of  options  on  individual 
stocks  may  be: 

a.  $1.00  or  greater  ("$1  Strike  Prices") 
provided  the  strike  price  is  $20  or  less, 
but  not  less  than  $3.  The  listing  of$l 
strike  prices  shall  be  limited  to  option 
classes  overlying  no  more  than  five  (5) 
individual  stocks  (the  "$1  Strike  Price 
Pilot  Program")  as  specifically 
designated  by  the  Exchange.  The 
Exchange  may  list  $1  Strike  Prices  on 
any  other  option  classes  if  those  classes 
are  specifically  designated  by  other 
national  securities  exchanges  that 
employ  a  similar  $1  Strike  Price  Pilot 
Program  under  their  respective  rules. 

b.  To  be  eligible  for  inclusion  into  the 
$1  Strike  Price  Pilot  Program,  an 
underlying  security  must  close  below 
$20  in  the  primary  market  on  the 
previous  trading  day.  After  a  security  is 
added  to  the  $1  Strike  Price  Pilot 
Program,  the  Exchange  may  list  $1 
Strike  Prices  from  $3  to  $20  that  are  no 
more  than  $5  from  the  closing  price  of 
the  underlying  on  the  preceding  day. 
For  example,  if  the  underlying  security 
closes  at  $13,  the  Exchange  may  list 
strike  prices  from  $8  to  $18.  The 
Exchange  may  not  list  series  with  $1 
intervals  within  $0.50  of  an  existing 
$2.50  strike  price  {e.g.  $12.50.  $1 7.50)  in 
the  same  series.  Additionally,  for  an 
option  class  selected  for  the  $1  Strike 
Price  Pilot  Program,  the  Exchange  may 
not  list  $1  Strike  Prices  on  any  series 
having  greater  than  nine  (9)  months 
until  expiration. 

c.  A  security  shall  remain  in  the  $1 
Strike  Price  Pilot  Program  until 
otherwise  designated  by  the  Exchange. 
The  $1  Strike  Price  Pilot  Program  shall 
expire  on  June  5,  2004. 


.06    The  options  exchanges  may 
select  up  to  200  options  classes  on 
individual  stocks  for  which  the  interval 
of  strike  prices  will  be  $2.50  where  the 
strike  price  is  greater  than  $25  but  less 
than  $50.  The  200  options  classes  are 
selected  by  the  various  options 
exchanges  pursuant  to  any  agreement 
mutually  agreed  to  by  the  individual 
exchanges  and  approved  by  the 
Commission.  In  addition  to  those 
options  selected  by  the  Exchange,  the 
strike  price  interval  may  be  $2.50  in  any 
multiply-traded  option  once  another 
exchange  trading  that  option  selects 
sucl^ption,  as  part  of  this  program. 
Th^xchange  and  any  of  the  other 
options  exchanges  may  also  list  strike 
prices  of  $2.50  on  any  option  class  that 
was  selected  by  the  NYSE  pursuant  to 
this  program. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  summaries,  set    ! 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Amex  proposes  to  amend  Amex 
Rule  903,  "Series  of  Options  Open  for 
Trading,"  to  implement  the  Pilot 
Program,  which  will  operate  until  June 
5.  2004.  The  Pilot  Program  will  allow 
the  Amex  to  list  options  on  up  to  five 
underlying  equities  trading  below  $20  at 
one-point  intervals  and  to  list  $1  strike 
prices  on  any  equity  option  included  in 
the  $1  strike  price  pilot  program  of  any 
other  options  exchange. 

In  addition  to  implementing  the  Pilot 
Prftgram,  the  Amex  proposes  to  amend 
Amex  Rule  903  to  codify  certain 
existing  strike  price  interval  guidelines 
that  the  Commission  approved  but  that 
have  not  been  cqdified  in  Amex  Rule 
903.-''  In  this  regard,  the  Amex  proposes 


to  amend  Amex  Rule  903  to  indicate 
that:  (1)  the  strike  price  interval  for 
series  of  options  on  individual  stocks 
may  be  $2.50  or  greater  where  the  strike 
price  is  $25  or  less,^  $5  or  greater  where 
the  strike  price  is  greater  than  $25  but 
less  than  $200  (except  for  options 
included  in  the  options  exchanges'  $2 
Vz-point  strike  price  program,  as 
described  below),  or  $10  or  greater 
where  the  strike  price  is  grater  than  or 
equal  to  $200;  and  (2)  the  strike  price 
interval  for  series  of  options  on  ETFs 
may  be  $1  or  greater  where  the  strike 
price  is  $200  or  less  or  $5  or  greater 
where  the  strike  price  is  over  $200.  In 
addition,  the  Amex  proposes  to  revise 
Amex  Rule  903  to  describe  more 
specifically  the  options  exchanges'  2V2t 
point  strike  price  program.^ 

Pilot  Program 

The  Amex  notes  that  stock  prices  in 
general  have  dropped  over  the  past  few 
years,  with  many  listings  suffering 
severe  declines.  As  a  result,  there  has 
been  a  proliferation  of  stocks  trading 
below  $20.  The  Amex  lists  options  on 
more  than  900  of  these  stocks.  Some  of 
these  stocks  are  among  the  most  widely 
held  and  actively  traded  equity 
securities  listed  on  the  New  York  Stock 
Exchange,  Inc.,  the  Amex,  and  Nasdaq, 
including,  for  example,  Cisco,  Oracle, 
Lucent,  JDS  Uniphase,  AT&T,  and 
Motorola.  Accordingly,  the  options 
overlying  these  stocks  are  among  the 
most  actively  traded  options. 

When  a  stock  underlying  an  option 
trades  at  a  lower  price,  it  requires  a 
larger  percentage  gain  in  the  price  of  the 
stock  for  an  option  to  become  in-the- 
money.  For  example,  when  a  stock 
trades  at  $10  an  investor  that  wants  to 
purchase  a  slightly  out-of-the-money 
call  option  would  have  to  buy  the 
$12.50  call.  At  these  levels,  the  stock 


'See  Securities  Exchange  Act  Release  Nos.  21929 
(April  10.  1985).  50  FR  15258  (April  17.  1985)  (File 
No.  SR-Ainex-85-6)  (order  approving  $2.50  strike 
price  intervals  for  options  on  individual  stocks 
where  the  strike  price  is  $25  or  less)  ("April  1985 
Order"):  21644  (January  9. 1985),  SO  FR  2360 


(January  16.  1985)  (File  No.  SR-Aniex-«4-.H) 
(order  approving  $5  strike  price  intervals  for 
options  on  stocks  trading  below  S200):  and  40157 
(July  1,  1998).  63  FR  37426  ((July  10,  1998)  (File  No. 
SR-Amex-96— 44)  (order  approving  strike  price 
intervals  of  $1  or  greater  for  options  on  ETFs  up  to 
a  strike  price  of  S200  and  strike  price  intervals  of 
S5  or  greater  for  ETF  options  where  the  strike  price 
is  over  $200). 

*  As  discussed  more  fully  below,  the  Pilot 
Program  will  impose  certain  limitations  on  the 
Amex's  ability  to  list  S2V2-point  strike  prices  on 
options  included  in  the  Pilot  Program. 

^  See  Securities  Exchange  Act  Release  No.  40662 
(November  12,  1998).  63  FR  64297  (November  19, 
1998)  (File  Nos,  SR-Amex-98-21;  SR-CBOE-98- 
29;  SR-PCX-98-31;  and  SR-PHLX-98-26)  (order 
permanently  approving  the  2'/^-point  strike  price 
pilot  program).  The  2Vi-point  strike  price  program 
allows  the  Amex,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"),  the  Pacific  Exchange, 
Inc..  and  the  Philadelphia  Stock  Exchange,  Inc.  to 
list  up  to  200  equity  options  trading  at  a  strike  price 
greater  than  S25  but  less  than  $50  at  2>/i-point 
intervals. 
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price  would  need  to  increase  by  25%  to 
reach  in-the-money  status.  According  to 
the  Amex,  a  25%  or  higher  gain  in  the 
price  of  the  underlying  stock  is 
especially  large  given  the  lessened 
degree  of  volatility  that  has 
accompanied  many  stocks  and  options 
over  the  past  several  months. 
Accordingly,  Amex  member  firms  have 
expressed  an  interest  in  listing 
additional  strike  prices  on  these  classes 
so  that  they  can  provide  their  customers 
with  greater  flexibility  in  achieving  their 
investment  strategies.  For  this  reason, 
the  Exchange  proposes  to  implement  the 
proposed  Pilot  Program. 

1.  Pilot  Program  Eligibility:  The 
Exchange  proposes  to  amend  Amex 
Rule  903  to  allow  the  Exchange  to  list 
options  on  selected  stocks  trading  below 
$20  at  one-point  intervals,  provided  that 
the  strike  prices  are  $20  or  less,  but  not 
less  than  $3.  An  option  would  become 
eligible  for  inclusion  in  the  Pilot 
Program  provided  that  the  miderlying 
stock  closed  below  $20  in  its  primary 
market  on  the  preceding  trading  day. 
Once  the  underlying  stock  is  part  of  the 
Pilot  Program,  the  Exchange  may 
continue  to  list  $1  strike  prices  provided 
the  imderlying  stock  remains  below  $20. 
As  described  more  fully  below,  although 
an  option  class  will  not  be  removed 
aHtomatically  fi-om  the  Pilot  Program  if 
the  imderlying  stock  trades  at  or  above 
$20,  the  Amex  will  not  add  $1  strike 
prices  when  the  underlying  stock  closes 
above  $20.  Once  the  stock  closes  below 
$20,  it  will  again  be  eligible  for  the 
addition  of  $1  strike  prices.  An 
underlying  stock  will  remain  in  the 
Pilot  Program  imtil  the  Amex  removes 
it  from  the  Pilot  Program.  Options  on 
stocks  trading  under  $20  that  are  not 
included  in  the  Pilot  Program  may 
continue  to  trade  in  $2.50  and  $5.00 
strike  price  intervals.  Although  the 
Amex  may  only  select  up  to  five 
individual  stock  options  for  its  Pilot 
Program,  the  Exchange  will  not  be 
precluded  from  also  listing  at  $1  strike 
price  intervals  equity  options  included 
in  the  $1  strike  price  programs  of  other 
option  exchanges. 

2.  Procedure  for  Adding  $1  Strike 
Price  Intervals:  The  Exchange  proposes 
to  amend  Amex  Rule  903  to  set  forth  the 
standards  regarding  the  addition  of  $1 
strike  price  intervals.  Under  the  Pilot 
Program,  the  closing  price  of  the 
imderlying  stock  serves  as  the  reference 
point  for  determining  which  $1  strike 
prices  the  Exchange  may  open  for 
trading.  To  minimize  the  proliferation  of 
options  series,  the  Exchange  intends  to 
restrict  the  number  of  $1  strike  prices 
that  may  be  added  to  those  strikes  that 
fall  within  a  $5  range  of  the  price  of  the 
underlying  stock.  The  Amex  will  not 


add  strike  prices  outside  of  the  $5  range. 
For  example,  if  the  underlying  stock 
trades  at  $6,  the  Exchange  could  list  $1 
strike  prices  from  $3  to  $11,  while  if  the 
underlying  stock  trades  at  $10,  the 
Exchange  could  list  $1  strikes  from  $5 
to  $15.  By  restricting  the  number  of 
strike  prices  that  may  be  Usted  to  a 
predetermined  $5  range,  the  Exchange 
believes  it  will  be  able  to  provide 
investors  with  more  flexibility  without 
burdening  The  Options  Price  Reporting 
Authority  ("OPRA")  capacity  by 
bringing  up  strike  prices  that  are  not 
reasonably  related  to  the  price  of  the 
underlying  stock. 

Currently,  when  an  underlying  stock 
trades  below  $25,  the  Exchange  may  list 
strike  prices  with  $2.50  intervals.^  For 
this  reason,  several  classes  have  $7.50, 
$12.50.  and  $17.50  strike  prices.  To 
further  avoid  the  proliferation  of  series, 
the  Exchange  does  not  intend  to  list  $1 
strike  prices  at  levels  that  "bracket" 
existing  $2. 50  intervals  (e.g.,  $7  and  $8 
strikes  around  a  $7.50  strike). 
Accordingly,  the  Exchange  does  not 
intend  to  list  $7,  $8,  $12,  $13,  $17,  and 
$18  levels  in  an  expiration  month  where 
there  is  a  corresponding  $2.50  level.  As 
the  $2.50  intervals  are  "phased-out,"  as 
described  below,  the  Exchange  will 
introduce  the  $1  levels  that  bracket  the 
phased-out  price.  For  example,  when  a 
$7.50  series  expires,  the  Exchange  will 
replace  it  by  issuing  a  new  expiration 
month  with  $7  and  $8  strike  price 
intervals. 

3.  Procedures  for  Phasing-Out  $2.50 
Strike  Price  Intervals:  When  an 
individual  stock  becomes  a  part  of  the 
^Pilot  Program,  the  Exchange  will  begin 
*to  phase-out  the  existing  $2.50  strike 
price  intervals  for  options  on  that  stock 
in  favor  of  the  $1  strike  price  intervals. 
To  phase-out  the  $2.50  strike  price 
intervals,  the  Exchange  first  will  delist 
any  $2.50  series  for  which  there  is  no. 
open  interest.  Second,  the  Exchange 
will  no  longer  add  new  expiration 
months  at  $2.50  strike  price  intervals 
below  $20  when  existing  months  expire. 
This  will  cause  the  $2.50  strike  price 
intervals  below  $20  to  be  phased-out 
when  the  farthest-out  month  with  a 
$2.50  interval  expires. 

4.  $1  Strikes  for  Longer  Dated 
Options:  The  Exchange  will  not  list  $1 
strikes  on  any  series  of  individual 
equity  option  classes  that  have  greater 
than  nine  months  until  expiration. 

5.  Procedures  for  Adding  Expiration 
Months:  Amex  Rule  903(a)(i)  will 
govern  the  addition  of  expiration 
months  for  $1  strikes  series.  Pursuant  to 
this  rule,  the  Exchange  generally  opens 
up  to  four  expiration  months  for  each 


class  upon  the  initial  listing  of  an 
options  class  for  trading.  Thus,  for 
options  included  in  the  Pilot  Program, 
the  Amex  will  list  an  additional 
expiration  month  upon  expiration  of  the 
near-term  month,  provided  that  the 
underlying  stock  prices  closes  below 
$20  on  Expiration  Friday.  If  the 
underlying  closes  at  or  above  $20  on  its  • 
primary  market  on  Expiration  Friday, 
the  Exchange  will  not  list  an  additional 
month  of  $1  strike  price  series  until  the 
stock  again  closes  below  $20. 

6.  Procedures  for  Delisting  $1  Strike 
Price  Intervals:  At  any  time,  the 
Exchange  may  cease  listing  $1  strike 
prices  on  existing  series  by  submitting 
a  cessation  notice  to  The  Options 
Clearing  Corporation  ("OCC").^  As 
discussed  above,  if  the  underlying 
closes  at  or  above  $20  on  its  primary 
market  on  Expiration  Friday,  the  Amex 
will  riot  list  any  additional  months  with 
$1  strike  prices  until  the  stock 
subsequently  closes  below  $20.  If  the 
underlying  stock  does  not  subsequently 
close  below  $20,  thereby  precluding  the 
listing  of  additional  strike  prices  and 
months,  the  existing  $1  series 
eventually  will  expire.  When  the  near- 
term  month  is  the  only  series  available 
for  trading,  the  Exchange  may  submit  a 
cessation  notice  to  OCC.  Upon 
submission  of  that  notice,  Uie 
underlying  stock  would  no  longer  count 
towards  the  five  option  classes  available 
on  the  Exchange  pursuant  to  the  Pilot 
Program,  thereby  allowing  the  Exchange 
to  list  options  on  an  additional  stock  at 
$1  strike  price  intervals.  Once  the 
Exchange  submits  the  cessation  notice  it 
will  not  list  any  additional  months 
pursuant  to  the  Pilot  Program  for  trading 
with  strikes  below  $20.  unless  the 
underlying  stock  again  closes  below 
$20.10 

7.  OPRA  Capacity:  The  Exchange 
believes  that  OPRA  has  the  capacity  to 
accommodate  the  increase  in  the 
number  of  series  that  could  be  added 
pursuant  to  the  Pilot  Program.  In  this 
regard,  the  Amex  notes  that,  on  a  daily 
basis,  the  options  exchanges  use  an 
average  of  less  than  7,000  messages  per 
second  ("mps")  during  peak  periods. 


»  See  April  1985  Order,  supra  note  5. 


^The  reasons  for  submitting  a  cessation  notice  are 
as  follows:  (1)  Expiration  of  available  $1  strikes  {i.e. 
the  underlying  stock.price  remains  at  or  above  $20): 
(2)  series  proliferation  concerns;  and  (3)  delisting 
because  of,  among  other  things,  low  price,  merger, 
or  takeover.  In  any  event,  with  prior  notice  to  the 
membership  and  customers,  the  Amex  will 
continue  to  have  the  ability  to  cease  trading  any 
series  that  has  became  inactive  and  has  no  open 
interest. 

'"If  the  underiying  stock  trades  below  $20  after 
the  Amex  submits  a  cessation  notice,  the  Amex 
could  again  list  options  on  that  stock  at  $1  strike 
prices  provided  the  Amex  included  the  class  as  one 
of  its  five  allowable  classes. 
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which  is  less  than  25%  of  the  total 
system  capacity  of  32,000  mps. 
According  to  the  Amex,  the  Amex  listed 
approximately  108,094  series  in 
December  2000,  approximately  100,632 
series  in  September  2001,  and 
approximately  88,494  series  in  April 
2003.  The  Amex  believes  that  the 
increase  in  the  number  of  series 
resulting  from  the  Pilot  Program  should 
be  substantially  less  than  the  decreases 
in  listed  series  experienced  by  the 
Exchange. 

Furthermore,  the  Amex  states  that,  to 
date,  the  options  exchanges  have  not 
exceeded  1 1 ,000  mps  for  any  extended 
period  of  time."  Therefore,  the  Amex 
believes  that  implementing  the  Pilot 
Program  would  not  have  a  negative 
impact  on  OPRA  system  capacity. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act  '^  in  general  and  furthers 
the  objectives  of  section  6(b)(5), '^  in 
particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  change,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  cuid  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  h-ee  and  open  market 
and  a  national  market  system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

in.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 


subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2003-36  and  should  be 
submitted  by  July  9,  2003. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.'*  In  particular,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  of  the  Act,'*  which  requires, 
among  other  things,  that  the  rules  of  a 
national  securities  exchange  be 
designed  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 
Specifically,  the  Commission  believes 
that  the  proposed  listing  of  one  point 
strike  price  intervals  in  selected  equity 
options  on  a  pilot  basis  should  provide    . 
investors  with  more  flexibility  in  the 
trading  of  equity  options  overlying 
stocks  trading  at  more  than  $3  but  less 
than  $20,  thereby  furthering  the  public 
interest  by  allowing  investors  to 
establish  equity  options  positions  that 
are  better  tailored  to  meet  their 
investment  objectives.  The  Commission 
also  believes  that  the  Exchange's  limited 
Pilot  Program  strikes  a  reasonable 
balance  between  the  Exchange's  desire 
to  accommodate  market  participants  by 
offering  a  wide  array  of  investment 
opportunities  and  the  need  to  avoid 
unnecessary  proliferation  of  options 
series.  The  Conunission  expects  the 
Exchange  to  monitor  the  applicable 
equity  options  activity  closely  to  detect 
any  proliferation  of  illiquid  options 
series  resulting  from  the  narrower  strike 
price  intervals  and  to  act  promptly  to 


remedy  this  situation  should  it  occur.  In 
addition,  the  Commission  requests  that 
the  Amex  monitor  the  trading  volume 
associated  with  the  additional  options 
series  listed  as  a  result  of  the  Pilot 
Program  and  the  effect  of  these 
additional  series  on  market 
fragmentation  and  on  the  capacity  of  the 
Exchange's,  OPRA's,  and  vendors' 
automated  systems. 

As  noted  above,  the  Commission  is 
approving  the  Amex's  proposal  on  a 
pilot  basis.  In  the  event  that  Amex 
proposes  to  extend  the  Pilot  Program 
beyond  Jime  5,  2004,  expand  the 
number  of  options  eligible  for  inclusion 
in  the  Pilot  Program,  or  seek  permanent 
approval  of  the  Pilot  Program,  it  should 
submit  a  Pilot  Program  report  to  the 
Commission  along  with  the  filing  of 
such  proposal.'^  The  report  must  cover 
the  entire  time  the  Pilot  Program  was  in 
effect,  and  must  include:  (1)  Data  and 
written  analysis  on  the  open  interest 
and  trading  volume  for  options  (at  all 
strike  price  intervals)  selected  for  the 
Pilot  Program:  (2)  delisted  options  series 
(for  all  strike  price  intervals)  for  all 
options  selected  for  the  Pilot  Program; 
(3)  an  assessment  of  the  appropriateness 
of  $1  strike  price  intervals  for  the 
options  the  Amex  selected  for  the  Pilot 
Program;  (4)  an  assessment  of  the 
impact  of  the  Pilot  Program  on  the 
capacity  of  the  Amex's,  OPRA's,  and 
vendors'  automated  systems;  (5)  any 
capacity  problems  or  other  problems 
that  arose  during  the  operation  of  the 
Pilot  Program  and  how  the  Amex 
addressed  them;  (6)  any  complaints  that 
the  Amex  received  during  the  operation 
of  the  Pilot  Program  and  how  the  Amex 
addressed  them;  and  (7)  any  additional 
information  that  would  help  to  assess 
the  operation  of  the  Pilot  Program. 

The  Commission  believes  that  the 
proposal  to  codify  previously  approved 
options  strike  price  interval  guidelines 
in  Amex  Rule  903  and  to  revise  Amex 
Rule  903  to  describe  the  options' 
exchanges  existing  2V2-point  strike 
price  program  with  greater  specificity 
should  help  to  clarify  the  Amex's  rules 
and  fecilitate  compliance  with  them, 
thereby  protecting  investors  and  the 
public  interest. 

The  Commission  finds  good  cause  for 
approving  the  proposal,  as  amended, 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  The  Amex's 
Pilot  Program  is  identical  to  a  CBOE 
pilot  program  ("CBOE  Pilot")  that  the 


"  According  to  the  Amex,  on  November  6,  2002, 
the  OPRA  five-minute  message  peak  was  8,203  mps 
and  on  November  13.  2002,  the  one-minute  peak 
was  10,091  mps. 

"  15  U.S.C.  78f(b). 

"15U.S.C.  78J[b)(5). 


^*  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

"  15  U.S.C.  78flb)(5). 


*"Thie  Commission  expects  the  Amex  to  submit 
a  proposed  rule  change  at  least  60  days  before  the 
expiration  of  the  Pilot  Program  in  the  event  the 
Amex  wishes  to  extend,  expand,  or  seek  permanent 
approval  of  the  Pilot  Program. 


Commission  approved.'^  Notice  of  the 
CBOE  Pilot  was  published  for 
comment '"  and  the  Commission 
received  one  comment  letter,  which 
supported  the  CBOE's  proposal. 
Accordingly,  the  Conunission  believes 
that  the  Amex's  Pilot  Program  raises  no 
issues  of  regulatory  concern. 
Amendment  No.  2  clarifies  the  proposal 
by  specifying  the  expiration  date  for  the 
Pilot  Program  and  the  strike  price 
intervals  for  options  on  individual 
stocks  and  ETFs.  For  these  reasons,  the 
Commission  believes  that  there  is  good 
cause,  consistent  with  sections  6(b)(5) 
and  19(b)  of  the  Act,'^  to  approve  die 
Amex's  proposal,  as  amended,  on  an 
accelerated  basis,  through  Jime  5,  2004. 
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V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,2°  Uiat  the 
proposed  rule  change  (SR-Amex-2003- 
36)  and  Amendments  No.  1  and  2 
thereto  are  hereby  approved,  on  an 
accelerated  basis  and  as  a  pilot  program, 
through  June  5,  2004. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.21 

Mai^aret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  03-15353  Filed  6-17-03;  8:45  am] 
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[Release  No.  34-48019;  File  No.  SR-PCX- 
2003-16] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Accelerating 
Approval  of  Proposed  Rule  Change 
and  Amendment  No.  1  Thereto  by  the 
Pacific  Exchange,  inc.  Relating  to  an 
Amendment  to  the  Auto-Ex  Incentive 
Program 

June  11,2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchsmge  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  May  21, 
2003,  die  Pacific  Exchange,  Inc.  ("PCX" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I  and 


"See  Securities  Exchange  Act  Release  No.  47991 
(June  5,  2003)  (order  approving  File  No.  SR-CBOE- 
2001-60). 

"  See  Securities  Exchange  Act  Release  No.  47753 
(April  29,  2003),  68  FR  23784  (May  5,  2003). 

•9  15  U.S.C.  78f(b)(5)  and  78s(b). 

^oiSU.S.C.  78s(b)(2). 

2'17CFR200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

2l7CFR240.19b-4. 


II  below,  which  Items  have  been 
prepared  by  the  Exchange.  On  June  6, 
2003,  the  Exchange  filed  Amendment 
No.  1  to  the  proposed  rule  change.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fi-om  interested  persons  and  is 
approving  the  proposal  on  an 
accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

PCX  proposes  to  amend  its  nJes  to 
extend  the  Automatic  Execution  System 
("Auto-Ex")  Incentive  Pilot  Program 
until  June  30,  2004.  The  text  of  the 
proposed  nde  change  is  available  at  the 
Office  of  the  Secretary,  PCX  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  vdth  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
'  on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  HI  below. 
PCX  has  prepared  summaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  September  25,  2001,  the 
Commission  approved,  as  a  nine-month 
pilot  program,  the  Exchange's  proposal 
to  amend  Rule  6.87,  which  governs  the 
operation  of  Auto-Ex,"*  to  provide  an 


3  See  Letter  from  Tania  J.  Cho,  Regulatory  Policy, 
PCX,  to  Nancy  J.  Sanow,  Assistant  Director. 
Division  of  Market  Regulation,  Commission,  dated 
June  5,  2003  ("Amendment  No.  1").  In  Amendment 
No.  1,  PCX  amended  its  proposal  to  request  an 
extension  of  its  Auto-Ex  Incentive  Program  pilot 
until  Jime  30,  2004,  rather  than  June  24,  2004,  as 
stated  in  the  original  proposal  .-so  that  the  pilot's 
expiration  coincides  with  the  date  on  which  the 
Exchange's  "PCX  Plus"  system  will  be  completely 
operative.  See  supra  n.  10  and  accompanying  text. 

*  Auto-Ex  is  the  Exchange's  Automated  Execution 
system  feature  of  POETS  for  market  or  marketable 
limit  orders.  The  Pacific  Options  Exchange  Trading 
System  ("POETS")  is  the  Exchange's  automated 
trading  system  comprised  of  an  options  order 
routing  system,  an  automatic  execution  system 
("Auto-Ex"),  an  on-line  limit  order  book  system  and 
an  automatic  market  quote  update  system.  Option 
orders  can  be  sent  to  POETS  via  the  Exchange's 
Member  Firm  Interface  ("MFI ").  Market  and 
marketable  limit  orders  sent  through  the  MFI  will 
be  executed  by  Auto-Ex  if  they  meet  the  order  type 
and  size  requirements  of  the  Exchange. 


Auto-Ex  Incentive  Program  for 
apportioning  Auto-Ex  trades  among 
Market  Makers. »  On  June  7,  2002,  the 
Commission  extended  the  Auto-Ex 
Incentive  Program  pilot  for  six  months  « 
and  on  December  24,  2002,  the 
Commission  extended  the  pilot  for  an 
additional  six  months.^  The  pilot 
program  is  currently  set  to  expire  on 
Jime  24,  2003. 

The  Auto-Ex  Incentive  Program 
allows  the  Exchange  to  assign  Auto-Ex 
orders  to  logged-on  Market  Makers 
according  to  the  percentage  of  their  in- 
person  agency  *  contracts  traded  in  an 
issue  (excluding  Auto-Ex  contracts) 
CQmpared  to  all  of  the  Ndarket  Maker  in- 
person  agency  contracts  traded 
(excluding  Auto-Ex  contracts)  during 
the  review  period.  The  review  period  is 
determined  by  the  Options  Floor 
Trading  Committee  ( "OFTC")  and  may 
be  for  any  period  of  time  not  in  excess 
of  two  weeks.9  The  percentage 
distribution  determined  for  a  review 
period  will  be  effective  for  the 
succeeding  review  period. 

The  Exchange  is  requesting  an 
additional  extension  of  the  pilot 
program  from  June  24,  2003  through 
Jime  30,  2004.  The  added  time  permits 
the  Exchange  to  phase-in  the  Exchange's 
new  trading  platform  for  options,  "PCX 
Plus",  on  an  issue-by-issue  basis. 'o  As 
each  issue  is  phased  into  PCX  Plus,  the 
Exchange  vdll  simultaneously  phase-out 
such  issue  from  the  Auto-Ex  Incentive 
Program.  PCX  Plus  will  eventually 
replace  the  Auto-Ex  Incentive  Program 
in  its  entirety.  Therefore,  the  Exchange 
believes  that  an  extension  of  the 
program  is  warranted  imtil  June  30, 
2004,  the  date  on  which  PCX  Plus  will 
be  completely  operative. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  section  6(b) "  of  the  Act, 
in  general,  and  furthers  the  objectives  of 


=  See  Exchange  Act  Release  No.  44847  (September 
25,  2001),  66  FR  50237  (October  2,  2001)  (SR-PCX- 
01-05). 

^See  Exchange  Act  Release  No.  46115  (June  25. 
2002).  67  FR  44494  (July  2,  2002)  (SR-PCX-2002- 
34). 

'  See  Exchange  Act  Release  No.  47088  (December 
24,  2002),  68  FR  140  (January  2,  2003)  (SR-PCX- 
2002-78). 

"  Agency  contracts  are  those  contracts  that  are 
represented  by  an  agent  and  do  not  include 
contracts  traded  between  Markets  Makers  in  person 
in  the  trading  crowd. 

^The  OFTC  has  set  a  two-week  review  period  for 
all  options  classes  and  the  OFTC  will  not  vary  the 
terra  of  the  review  period  except  for  exigent 
circumstances. 

'"  See  Exchange  Act  Release  No.  47838  (May  1 3, 
2003).  68  FR  27129  (Mav  19.  2003)  C  PCX  Plus  - 
Order"). 

"  15  U.S.C.  78f(b). 
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section  6(b)(5), ^^  in  particular,  in  that  it 
is  designed  to  facilitate  transactions  in 
securities,  to  promote  just  and  equitable 
principles  of  trade,  to  enhance 
competition  and  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change,  as  amended, 
will  impose  any  burden  on  competition 
that  is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  Solicited  nor 
received. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  Rle  six  copies 
thereof  with  the  Secretary.  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW.  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  PCX.  All 
submissions  should  refer  to  the  File  No. 
SR-PCX-2003-16  and  should  be 
submitted  by  July  9.  2003. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Exchange  has  requested  that  the 
Commission  approve  this  proposed  rule 
change  on  an  accelerated  basis.  After 
careful  consideration,  the  Commission 
finds  that  the  proposed  rule  change,  as 
amended,  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 


section  6(b)(5)  of  the  Act."  The 
Commission  notes  that  this  proposal  is 
the  latest  in  a  series  of  Auto-Ex 
Incentive  Pilot  Program  extensions 
previously  approved  by  the 
Commission.  >*  Further,  the  Commission 
notes  that  the  Auto-Ex  Incentive  Pilot 
Program  itself  has  remained 
substantively  unchanged  since  it  was 
originally  approved  by  the  Commission 
as  a  nine-month  pilot.  ^'  The 
Commission  believes  that  an  extension 
until  June  30,  2004  provides  an 
appropriate  period  of  time  for  the 
Exchange  to  continue  its  Auto-Ex 
Incentive  Program  while  it  phases-in  its 
new  trading  platform  for  options,  "PCX 
Plus,"  on  an  issue-by-issue  basis.  Once 
"PCX  Plus  "  is  fully  implemented,  the 
Exchange  no  longer  will  need  to  operate 
its  Auto-Ex  system. ^8  Accordingly,  the 
Conunission  finds  good  cause  for 
approving  the  proposed  rule  change,  as 
amended,  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  thereof 
in  the  Federal  Register. 

V.  Conclusion 

Is  it  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,'^  that  the 
proposed  rule  change  (SR-PCX-2003- 
16),  as  amended,  is  hereby  approved  on 
an  accelerated  basis,  as  a  pilot  program 
scheduled  to  expire  on  June  30,  2004. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  03-15313  Filed  6-17-03:  8:45  ami 
BiLUNO  cooe  aoio-oi-r 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3498] 

State  of  Tennesaae;  (Amendment  #5) 

In  accordance  with  a  notice  received 
from  the  Department  of  Homeland 
Security — Federal  Emergency 
Management  Agency,  effective  June  10, 
2003,  the  above  numbered  declaration  is 
hereby  amended  to  include  Blount, 


'M5  U.S.C.  78f(bM5). 


"Id.  In  approving  this  rule,  the  Commission 
not»s  that  it  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  See  15  li.S.C.  78c(n. 

<<  Set-  Exchange  Act  Release  No.  47088 
(De<3mber  24.  2002).  68  FR  140  (January  2.  2003) 
|SR-P(:X-2002-78)  (six-nionth  extension): 
Securities  Exchange  Act  Release  No.  46115  (June 
25.  2002):  67  FR  44494  (|uly  2.  2002)  (SR-PCX- 
2002-34)  (six-month  extension). 

>'>  .S«p  Exchange  Act  Release  No.  44847 
(September  25.  2001),  66  FR  50237  (October  2. 
2001)  (SR-PCX-01-05). 

'•.See  PCX  Plus  Order,  supra  n.  10. 

"15  U.S.C  78s(b)(2). 

>•  17  CFR200.30-3(a)(12). 


Cocke,  Jefferson  and  Sevier  Counties  in 
the  State  of  Tennessee  as  disaster  areas 
due  to  damages  caused  by  severe 
storms,  tornadoes  and  flooding 
occurring  on  May  4,  2003  and 
continuing  through  May  30,  2003. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Greene  and  Hamblen  in  the  State  of 
Tennessee;  and  Haywood  and  Madison 
counties  in  the  State  of  North  Carolina 
may  be  filed  until  the  specified  date  at 
the  previously  designated  location.  All 
other  counties  contiguous  to  the  above 
named  primary  counties  have  been 
previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  July 
7,  2003,  and  for  economic  injury  the 
deadline  is  February  6,  2004. 

((Datalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  June  12,  2003. 
Herbert  L.  Mitchell, 
Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  03-15357  Filed  6-17-03;  8:45  am) 
BIUJNO  COOC  MBS-OI-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3510] 

Commonwealth  of  Virginia 

Southampton  County  and  the 
contiguous  counties  of  Greensville,  Isle 
of  Wight,  Surry,  Sussex,  and  the 
Independent  Cities  of  Franklin  and 
Suffolk  in  the  Commonwealth  of 
Virginia;  and  Gates,  Hertford,  and 
Northampton  Counties  in  the  State  of 
North  Carolina  constitute  a  disaster  area 
due  to  damages  caused  by  severe 
storms,  hail,  and  tornadoes  that 
occurred  on  May  9,  2003.  Applications 
for  loans  for  physical  damage  may  be 
filed  until  the  close  of  business  on 
August  1 1 ,  2003  and  for  economic 
injury  until  the  close  of  business  on 
March  11,  2004  at  the  address  listed 
below  or  other  locally  annoiuiced 
locations:  U.S.  Small  Business 
Administration.  Disaster  Area  1  Office, 
360  Rainbow  Blvd.,  South  3rd  Floor. 
Niagara  Falls,  NY  14303. 

The  interest  rates  are: 


For  Ptiysical  Damage: 

Homeowners  with  credit  avail- 
able elsewhere  

Homeowners  without  credit 
availatjie  elsewhere 

Businesses  with  credit  available 
elsewhere  


Percent 


5.625 
2.812 
5.906 
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Percent 

Businesses  and  non-profit  orga- 
nizations without  credit  avail- 
able elsewhere  

2  953 

Others  (including  non-profit  or- 
ganizations) with  credit  avail- 
able elsewheie  

5500 

For  Economic  Injury: 
Businesses  and  small  agricul- 
tural    cooperatives     without 
credit  available  elsewhere 

2.953 

The  numbers  assigned  to  this  disaster 
for  physical  damage  are  351012  for 
Virginia  and  351112  for  North  Carolina. 
The  numbers  assigned  to  this  disaster 
for  economic  damage  are  9V8100  for 
Virginia  and  9V8200  for  North  Carolina. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  June  11,  2003. 
Hector  V.  Barreto, 
Administrator. 
[FR  Doc.  03-15358  Filed  6-17-03:  8:45  am] 

BILUNG  CODE  aO2S-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4351] 

United  States  International 
Telecommunication  Advisory 
Committee  Information  Meeting  on  the 
World  Summit  on  the  information 
Society  and  the  U.S.  Preparatory 
Process 

The  Department  of  State  announces 
meetings  of  the  U.S.  International 
Telecommunication  Advisory 
Committee  (IT AC).  The  purpose  of  the 
Committee  is  to  advise  the  Department 
on  matters  related  to  telecommunication 
and  information  policy  matters  in 
preparation  for  international  meetings 
pertaining  to  telecommunication  and 
information  issues. 

The  IT  AC  will  meet  to  discuss  the 
matters  related  to  the  World  Summit  on 
the  Information  Society  (WSIS),  which 
vdll  take  place  in  December  2003, 
including  U.S.  preparations  for  the 
WSIS.  The  meeting  will  take  place  on 
Wednesday,  July  9,  2003  from  10:30 
a.m.  to  12  p.m.  at  the  Historic  National 
Academy  of  Science  Building.  The 
National  Academy  of  Sciences  is  located 
at  2100  C  St.  NW.,  Washington.  DC. 

This  meeting  announcement  does  not 
meet  the  official  deadline  due  to 
constraints  imposed  by  the  trave'  of 
senior  officials  who  will  brief  on  WSIS. 
Members  of  the  public  are  welcome  to 
participate  and  may  join  in  the 
discussions,  subject  to  the  discretion  of 
the  Chair.  People  intending  to  attend  a 
meeting  at  the  Department  of  State 
should  send  the  following  data  by  fax  to 


(202)  647-7407  or  e-mail  to 
worsleydm@state.gov  not  later  than  24 
hours  before  the  meeting:  (1)  Name  of 
the  meeting,  (2)  your  name,  and  (3) 
organizational  affiliation.  A  valid  photo 
ID  must  be  presented  to  gain  entrance  to 
the  National  Academy  of  Sciences 
Building.  Directions  to  the  meeting 
location  may  be  obtained  by  calling  the 
ITAC  Secretariat  at  202  647-2592  or  e- 
mail  to  worsleydm@state.gov. 

Dated:  June  5,  2003. ' 
Joseph  P.  Richardson, 

Office  of  Multilateral  Affairs,  International 
Communications  and  Information  Policy, 
Department  of  State. 

[FR  Doc.  03-15386  Filed  6-17-03;  8:45  am] 
BILUNG  COOE  4710-4S-P 


'DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circular;  Turbine 
Rotor  Strength  Requirements 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  availability  of 
proposed  advisory  circular  and  request 
for  comments. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  the 
availability  of  proposed  advisory 
circular  (AC)  Number  33.27-1,  Turbine 
Rotor  Strength  Requirements  of  14  CFR 
33.27. 

DATES:  Comments  must  be  received  on 
or  before  August  1,  2003. 
ADDRESSES:  Send  all  comments  on  the 
proposed  AC  to  the  Federal  Aviation 
Administration,  Attn:  Tim  Mouzakis, 
Engine  and  Propeller  Standards  Staff, 
ANE-110,  12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Mouzakis,  Engine  and  Propeller 
Standards  Staff,  ANE-110,  at  the  above 
address;  telephone:  (781)  238-7114;  fax: 
(781)  238-7199;  e-mail: 
timoleon.mouzakis@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

A  copy  of  the  subject  AC  may  be 
obtained  by  contacting  the  person 
named  under  FOR  FURTHER  INFORMATION 
CONTACT  or  by  donwloading  the 
proposed  AC  from  the  following 
Internet  Web  site:  http:// 
www.airweb.faa.gov/rgl.  The  FAA 
invites  interested  parties  to  comment  on 
the  proposed  AC.  Comments  should 
identify  the  subject  of  the  AC  and  be 
submitted  to  the  individual  identified 
under  FOR  FURTHER  INFORMATION 


CONTACT.  The  FAA  will  consider  all 
communications  received  by  the  closing 
date  before  issuing  the  final  AC. 

Background 

This  AC  provides  guidance  and 
acceptable  methods,  but  not  the  only 
methods,  for  demonstrating  compliance 
with  the  rotor  strength  (overspeed) 
requirements  of  §  33.27  of  title  14  of  the 
Code  of  Federal  Regulations  (14  CFR 
33.27). 

(Authority:  49  U.S.C.  106(g),  40113,  44701- 
44702,  44704.) 

Issued  in  Burlington,  Massachusetts,  on 
June  11,  2003. 

Peter  A.  White, 

Acting  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-15402  Filed  6-17-03;  8:45  am] 

BILUNG  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Petitions  for  Waivers  of  Compliance 

In  accordance  with  title  49  Code  of 
Federal  Regulations  (CFR)  section 
211.41,  and  49  U.S.C.  20103,  this  notice 
is  hereby  given  that  the  Federal  Railroad 
Administration  (FRA)  has  received  a 
request  for  a  waiver  of  compliance  from 
certain  reqiiirements  of  its  safety 
regulations.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
sought,  and  the  petitioner's  argument  in 
favor  of  relief. 

Canadian  National  Railway;  FRA 
Waiver  Petition  No.  FRA-2003-15012 

Canadian  National  Railway  "(CN) 
located  in  Montreal,  Canada,  seeks  a 
permanent  waiver  of  compliance  from 
49  CFR  24 1 . 7(c) ,  United  States 
Locational  Requirements  for 
Dispatching  of  United  States  Rail 
Operations,  to  allow  the  continuation  of 
Canadian  dispatching  of  that  part  of  the 
Sprague  Subdivision  located  in  the 
United  States,  extending  between 
Baudette,  Minnesota,  and  International 
Boundary,  Minnesota,  approximately 
43.8  miles  and  on  those  parts  of  the 
Strathroy  and  Flint  Subdivisions  located 
in  the  United  States,  forming  a 
continuous  line  between  Samia, 
Ontario,  Canada,  through  the  St.  Clair 
River  Tunnel,  and  Port  Huron, 
Michigan,  approximately  3.1  miles,  as 
defined  in  appendix  A  to  part  241.  This 
request  formalizes  the  request  for  waiver 
requirement  contained  in  part  241. 
specifically  §  241.7(c)(3),  which  refers  to 
territory  that  was  previously 
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grandfathered  in  the  exceptions  to 
extraterritorial  dispatching  contained  in 
FRA's  Interim  Final  Rule  (see  66  FR 
63942,  December  11.  2001). 

In  this  regard,  the  track  segments 
identified  in  the  Interim  Final  Rule 
remains  the  same  as  identified  above. 
With  respect  to  the  Sprague 
Subdivision,  this  is  part  of  a  continuous 
line  extending  between  Rainy  River, 
Ontario,  and  Navin,  Manitoba,  Canada, 
a  distance  of  145.2  miles,  a  portion  of 
which  cuts  across  a  comer  of  the  State 
of  Minnesota,  from  the  U.S. /Canadian 
border  near  Baudette,  Minnesota 
(milepost  1.1).  and  the  U.S./Canadian 
border  at  a  point  identified  as 
International  Boundary.  Minnesota, 
milepost  44.9,  a  distance  of 
approximately  43.8  miles. 
Approximately  15  trains  per  day  are 
operated  over  this  segment.  Each  train 
that  traverses  this  territory  is  operated 
by  the  same  crew.  The  entire  Sprague 
Subdivision  is  single  track  and  is 
operated  under  a  Centralized  Traffic 
Control  system,  controlled  from  a  single 
dispatching  desk  at  CN's  Rail  Traffic 
Control  Center  in  Edmonton,  Alberta, 
Canada.  With  respect  to  the  Strathroy 
and  Flint  Subdivisions,  this  is  part  of  a 
continuous  line  extending  between 
London,  Ontario,  Canada,  and  Port 
Huron,  Michigan,  a  distance  of  61.7 
miles,  a  3.1  mile  portion  of  which  is 
located  in  the  United  States. 
Approximately  26  trains  per  day  are 
operated  over  this  segment.  Each  train 
that  traverses  this  territory  is  operated 
by  the  same  crew.  This  segment  consists 
of  a  single  track  for  approximately  1.1 
miles,  and  two  main  tracks  for  the 
remaining  2.0  miles,  and  is  operated 
under  a  Centralized  Traffic  Control 
system,  controlled  from  a  single 
dispatching  desk  at  CN's  Rail  Traffic 
Control  Center  in  Toronto,  Ontario, 
Canada.  Dispatching  of  all  trackage  of 
the  Sprague  Subdivision  and  the 
Strathroy  and  Flint  Subdivisions  is  an 
entirely  English  operation  and  fully 
dispatched  in  English.  Canadian  Raft 
Operating  Rules  (CROR)  and  CN's 
Timetable  and  Special  Instructions 
govern  train  operations  on  this  trackage. 
CN  uses  English  (or  Imperial)  units  for 
all  aspects  of  railroad  operations, 
including  distance,  speed,  and  location. 
The  CN  dispatchers  are  covered  under 
their  company  drug  and  alcohol  policies 
and  their  dispatching  office  is  imder  24- 
hour  security.  Transport  Canada  Rail 
Safety  Directorate  has  the  legislative 
safety  jurisdiction  over  CN  in 
accordance  with  the  provisions 
contained  in  the  Railway  Safety  Act 
over  all  federally  regulated  railways 
operating  in  Canada. 


Based  on  the  foregoing.  CN  seeks  a 
permanent  waiver  of  compliance  from 
49  CFR  241.7(c).  United  States 
Locational  Requirements  for 
Dispatching  of  United  States  Rail 
Operations,  to  allow  the  continuation  of 
Canadian  dispatching  on  that  part  of  the 
Sprague  Subdivision  located  in  the 
United  States  and  on  those  parts  of  the 
Strathroy  and  Flint  Subdivisions  located 
in  the  United  States,  as  described  above. 

Interested  parties  are  invited  to 
participate  in  this  proceeding  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
cormection  with  the  request  for  a  waiver 
of  certain  regulatory  provisions.  If  any 
interested  party  desires  an  opportunity 
for  oral  comment,  he  or  she  should 
notify  FRA,  in  writing,  before  the  end  of ' 
the  comment  period  and  specify  the 
basis  for  his  or  her  request.  All 
communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (Docket 
Number  FRA  2003-15012)  and  must  be 
submitted  to  the  DOT  Docket 
Management  Facility.  Room  PL-401 
(Plaza  level)  400  Seventh  Street.  SW.. 
Washington.  DC  20590.  All  documents 
in  the  public  docket,  including  CN's 
detailed  waiver  request,  are  also 
available  for  inspection  and  copying  on 
the  Internet  at  the  docket  facility's  Web 
site  at  http://dms.dot.gov. 
Communications  received  within  30 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  conunimications 
concerning  this  proceeding  are  available 
for  examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  at  the  above 
facility. 

FRA  wishes  to  inform  all  potential 
commenters  that  anyone  is  able  to 
search  the  electronic  form  of  all 
comments  received  into  any  of  our 
dockets  by  the  name  of  the  individual 
submitting  the  comment  (or  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
You  may  review  DOT's  complete 
Privacy  Act  Statement  in  the  Federal 
Register  published  on  April  11,  2000 
(Volume  65,  Number  70;  Pages  19477- 
78)  or  you  may  visit  http://dms.dot.gov. 

Issued  in  Washington.  DC  on  June  11, 
2003. 
Grady  C.  Cothen.  Jr.. 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  03-15394  Filed  6-17-03;  8:45  am] 
BILUNG  CODE  4S1(M)6-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Admlnlatration 
Petitions  for  Waivers  of  Compliance 

In  accordance  with  Title  49  Code  of 
Federal  Regulations  (CFR)  section 
211.41.  and  49  U.S.C.  20103.  this  notice 
is  hereby  given  that  the  Federal  Railroad 
Administration  (FRA)  has  received  a 
request  for  a  waiver  of  compliance  from 
certain  requirements  of  its  safety 
regulations.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
sought,  and  the  petitioner's  argument  in 
favor  of  relief. 

Canadian  Pacific  Railway;  FRA  Waiver 
Petition  No.  FRA-2003-15010 

Canadian  Pacific  Railway  (CP)  located 
in  Montreal.  Canada,  seeks  a  permanent 
waiver  of  compliance  from  49  CFR 
241.7(c).  United  States  Locational 
Requirements  for  Dispatching  of  United 
States  Rail  Operations  to  allow  the 
continuation  of  Canadian  dispatching  of 
that  part  of  the  Windsor  Subdivision 
located  in  the  United  States,  extending 
between  Windsor.  Ontario.  Canada,  and 
Detroit.  Michigan,  approximately  1.8    I 
miles,  as  defined  in  appendix  A  to  part 
241.  This  request  formalizes  the  request 
for  waiver  requirement  contained  in 
part  241,  specifically  §241. 7(c)(3), 
which  refers  to  territory  that  was 
previously  grandfathered  in  the 
exceptions  to  extraterritorial 
dispatching  contained  in  FRA's  Interim 
Final  Rule  (see  66  FR  63942.  December 
11.2001). 

In  this  regard,  the  track  segment 
identified  in  the  Interim  Final  Rule 
remains  the  same  as  identified  above. 
All  trains  operated  into  the  United 
States  are  of  very  short  distances  to  an 
interchange  point  with  a  U.S.  railroad 
and  are  always  imder  the  control  of  a  . 
single  crew.  All  dispatching  is 
conducted  in  English.  All  units  of 
measure  are  the  same  as  those  used  in 
the  U.S.  Because  of  the  very  short 
distances,  all  train  operations  in  the 
U.S.  are  under  the  control  of  a  single 
dispatching  desk,  located  in  CP's 
Network  Management  Center  in 
Montreal,  Quebec,  Canada.  CP  operates 
approximately  6  to  8  trains  a  day  over 
this  segment.  The  trackage  is  operated 
under  a  Centralized  Traffic  Control 
system  and  consists  of  two  main  tracks 
for  the  entire  1.8  mile  distance. 
Movements  are  governed  by  the 
Canadian  Rail  Operating  Rules  (CROR) 
and  CP's  Timetable  and  Special 
Instructions.  CP's  train  dispatchers  are 
i  covered  under  their  company  drug  and 
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alcohol  policies  and  their  dispatching 
office  is  under  24-hour  security. 
Transport  Canada  Rail  Safety 
Directorate  has  the  legislative  safety 
jurisdiction  over  CP  in  accordance  with 
the  provisions  contained  in  the  Railway 
Safety  Act  over  all  federally  regulated 
railways  operating  in  Canada. 

Based  on  the  foregoing,  CP  seeks  a   , 
permanent  waiver  of  compliance  from 
49  CFR  241.7(c),  United  States 
Locational  Requirements  for 
Dispatching  of  United  States  Rail 
Operations,  to  allow  the  continuation  of 
Canadian  dispatching  on  that  part  of  the 
Windsor  Subdivision  located  in  the 
United  States,  between  Windsor. 
Ontario,  Canada,  and  Detroit,  Michigan, 
approximately  1.8  miles. 

Interested  parties  are  invited  to 
participate  in  this  proceeding  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  wdth  the  request  for  a  waiver 
of  certain  regulatory  provisions.  If  any 
interested  party  desires  an  opportimity 
for  oral  comment,  he  or  she  should 
notify  FRA.  in  writing,  before  the  end  of 
the  comment  period  and  specify  the 
basis  for  his  or  her  request.  All 
communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (Docket 
Number  FRA  2003-15010)  and  must  be 
submitted  to  the  DOT  Docket 
Management  Facility.  Room  PL-401 
(Plaza  level)  400  Seventh  Street,  SW., 
Washington,  DC  20590.  All  documents 
in  the  public  docket,  including  CP's 
detailed  waiver  request,  are  also 
available  for  inspection  and  copying  on 
the  Internet  at  the  docket  facility's  Web 
site  at  http://dms.dot.gov. 
Communications  received  vdthin  30 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  this  proceeding  are  available 
for  examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  at  the  above 
facility. 

FRA  wishes  to  inform  all  potential 
commenters  that  anyone  is  able  to 
search  the  electronic  form  of  all 
comments  received  into  any  of  our 
dockets  by  the  name  of  the  individual  . 
submitting  the  comment  (or  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
You  may  review  DOT's  complete 
Privacy  Act  Statement  in  the  Federal 
Register  published  on  April  11,  2000 
(Volimie  65.  Number  70;  Pages  19477- 
78)  or  you  may  visit  http://dms.dot.gov. 


Issued  in  Washington.  DC,  on  June  11, 
2003. 

Grady  C.  Cothen.  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  03-15391  Filed  6-17-03;  8:45  am] 
BUXING  CODE  4910-06-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

In  accordance  with  part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR). 
notice  is  hereby  given  that  the  Federal 
Raifroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safefy 
standeu°ds.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

Dakota,  Minnesota  &  Eastern  Railroad 

(Docket  Number  FRA-2003-149861 

Dakota,  Minnesota  &  Eastern  Railroad 
(DMStE)  seeks  a  waiver  of  compliance 
from  the  provisions  of  the  Track  Safety 
Standards,  49  CFR  213.113(a).  regarding 
defective  rails. 

The  DM&E  is  petitioning  for  a  waiver 
which  would  provide  relief  from 
replacing  rails  that  contain  bolt  hole/rail 
crack-outs  that  emanate  from  the  edge  of 
the  rail  to  the  bolt  hole  'one'  location  of 
various  rail  joint  locations. 

The  petitioner  states  that  rails  with 
bolt-hole/rail  crack-outs  up  to  6" 
maximum  from  the  end  of  the  rail  to  the 
bolt  hole  'one'  location  can  be  allowed 
to  remain  in  service  as  the  brokSn-out 
piece  of  rail  remains  tightly  held  by  the 
joint  bars  and  thus  poses  less  danger  of 
breaking  loose.  The  petitioner  proposes 
to  institute  a  10  MPH  slow  order  at 
these  locations  as  well  as  schedule  daily 
visual  inspections  in  lieu  of  constant 
visual  inspection  of  each  operation  over 
that  defect  (for  up  to  no  more  than  30 
days  for  any  instance)  by  qualified 
personnel  as  per  49  CFR  213.7.  If  the 
cracks  grow  greater  than  6"  from  the 
edge  of  rail  or  the  rail  section  becomes 
loose,  priority  will  be  given  to  that 
location  for  an  immediate  rail 
replacement.  The  petitioner  feels  that 
this  will  enable  the  DM&E  to  more 
efficiently  utilize  its  limited  resources. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
cormection  with  these  proceedings  since 


the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA  in  writing  before  the 
end  of  the  comment  period  and  specify 
the  basis  for  their  request. 

All  communication  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  2003-14986) 
and  must  be  submitted  to  the  Docket 
Clerk.  DOT  Docket  Management 
Facility.  Room  PL-401  (Plaza  Level), 
400  7th  Street,  SW.,  Washington,  DC 
20590.  Communications  received  within 
45  days  of  the  date  of  this  notice  will 
be  considered  by  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at 
http://dms.dot.gov. 

FRA  wishes  to  inform  all  potential 
commenters  that  anyone  is  able  to 
search  the  electronic  form  of  all 
comments  received  into  any  of  our 
dockets  by  the  name  of  the  individual 
submitting  the  comment  (or  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
You  may  review  DOT's  complete 
Privacy  Act  Statement  in  the  Federal 
Register  published  on  April  11,  2000 
(volume  65,  number  70:  pages  19477- 
78),  or  you  may  visit  http://dms.dot.gov. 

Issued  in  Washington,  DC  on  June  11. 
2003. 

Grady  C.  Cothen.  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  03-15399  Filed  6-17-03:  8:45  ami 
BiLUNG  CODE  4910-Ofr-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Petitions  for  Waivers  of  Compliance 

In  accordance  with  title  49  Code  of 
Federal  Regulations  (CFR)  section 
211.41  and  49  U.S.C.  20103.  this  rtotice 
is  hereby  given  that  the  Federal  Railroad 
Administration  (FRA)  has  received  a 
request  for  a  waiver  of  compliance  from 
certain  requirements  of  its  safety 
regulations.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
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sought,  and  the  petitioner's  argiunent  in 
favor  of  relief.  • 

Eastern  Maine  Railway;  FRA  Waiver 
Petition  No.  FRA-2003-15011 

Eastern  Maine  Railway  (EMRY), 
located  in  St.  John,  New  Brunswick, 
Canada,  seeks  a  permanent  waiver  of 
compliance  from  49  CFR  241.7(c), 
United  States  Locational  Requirements 
for  Dispatching  of  United  States  Rail 
Operations,  to  allow  the  continuation  of 
Canadian  dispatching  of  that  part  of 
Mattawanvkeag  Subdivision  located  in 
the  United  States  extending  between 
Vanceboro,  Maine,  and  Brownville 
Ixmction,  Maine,  approximately  99 
miles,  as  defined  in  Appendix  A  to  Part 
241.  This  request  was  submitted  in 
accordance  with  §  241.7(c)(3),  which 
permits  waiver  of  the  requirements 
foimd  in  Part  241  that  all  dispatching  of 
U.S.  rail  operations  be  conducted  in  the 
U.S.  This  territory  was  previously 
grandfathered  in  the  exceptions  to 
extraterritorial  dispatching  contained  in 
FRA's  Interim  Final  Rule  [see  66  FR 
63942,  December  11,  2001). 

In  this  regard ,  the  track  segment 
identified  in  the  Interim  Final  Rule 
remains  the  same  as  identified  above. 
This  segment  consists  of  a  single  main 
track  dispatched  from  a  single  desk  at 
the  EMRY's  Rail  Traffic  Control  office  in 
St.  John,  New  Brunswick,  Canada, 
imder  Canadian  Rail  Operating  Rules 
(CROR),  and  the  EMRY's  Timetable  and 
Special  Instructions.  The  trackage  is 
non-signaled  and  operated  under 
Occupancy  Control  System  rules.  All 
dispatching  is  conducted  in  English.  All 
units  of  measure  are  the  same  as  those 
used  in  the  U.S.  EMRY  operates 
approximately  2  trains  a  day  over  this 
segment.  The  train  dispatchers  who 
perform  the  dispatching  function  for  the 
EMRY  are  employed  by  the  New 
Brunswick  Southern  Railway  (NBSR) 
and  are  therefore  covered  under  the 
NBSR's  company  drug  and  alcohol 
policies  and  their  dispatching  office  is 
under  24-hour  security.  The  Department 
of  Transportation  of  the  Province  of 
New  Bnmswick,  Canada,  is  the 
regulatory  authority  which  exercises 
safety  jurisdiction  over  the  New 
Brunswick  Southern  Railway,  which 
provides  dispatching  services  for  the 
EMRY. 

Based  on  the  foregoing,  EMRY  seeks 
a  permanent  waiver  of  compliance  from 
49  CFR  241.7(c),  United  States 
Locational  Requirements  for 
Dispatching  of  United  States  Rail 
Operations,  to  allow  the  continuation  of 
Canadian  dispatching  on  that  part  of  the 
Mattawamkeag  Subdivision  located  in 
the  United  States,  as  described  above. 


Interested  parties  are  invited  to 
participate  in  this  proceeding  by 
submitting  written  views,  data,  or 
conmients.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  the  request  for  a  waiver 
of  certain  regulatory  provisions.  If  any 
interested  party  desires  an  opportunity 
•for  oral  comment,  he  or  she  should 
notify  FRA,  in  writing,  before  the  end  of 
the  comment  period  and  specify  the 
basis  for  his  or  her  request.  All 
communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (Docket 
Number  FRA  2003-15011)  and  must  be 
submitted  to  the  DOT  Docket 
Management  Facility,  Room  PL-401 
(Plaza  level)  400  Seventh  Street,  SW., 
Washington,  DC  20590.  All  documents 
in  the  public  docket,  including  EMRY's 
detailed  waiver  request,  are  also 
available  for  inspection  and  copying  on 
the  Internet  at  the  docket  facility's  Web 
site  at  http://dms.dot.gov. 
Communications  received  within  30 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  this  proceeding  are  available 
for  examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  at  the  above 
facility. 

FRA  wishes  to  inform  all  potential 
commenters  that  anyone  is  able  to 
search  the  electronic  form  of  all 
comments  received  into  any  of  our 
dockets  by  the  name  of  the  individual 
submitting  the  comment  (or  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
You  may  review  DOT's  complete 
Privacy  ^ct  Statement  in  the  Federal 
Register  published  on  April  11,  2000 
(Volimie  65,  Number  70;  Pages  19477- 
78)  or  you  may  visit  http://dms.dot.gov. 

Issued  in  Washington,  DC  on  June  11, 
2003. 

Grady  C.  Cothen.  |r., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  03-15395  Filed  6-17-03;  8:45  am) 
BILUNQ  COOC  4910-06-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

In  accordance  with  part  211  of  title  49 
Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safefy 


standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favour  of  relief. 

National  Railroad  Passenger 
Corporation 

(Docket  Number  FRA-2003-14444] 

The  National  Railroad  Passenger 
Corporation  (Amtrak)  has  petitioned  for 
a  permanent  waiver  of  compliance  for 
the  Acela  trainsets  and  HHP-8  Electric 
locomotives  from  certain  dimensional 
requirements  of  the  Railroad  Passenger 
Equipment  Safety  Standards,  49  CFR 
238.429  and  Safety  Appliance 
Standards,  49  CFR  231.14.  Amti-ak 
requests  this  relief  due  to  the  unique 
carbody  design  of  this  new  equipment 
and  its  structural  frame  that  precludes 
installation  of  safety  appliances 
compliant  with  the  safety  standards. 
Amtrak  and  the  equipment's 
manufacturer  have  made  every  effort  to 
bring  the  safety  appliance  arrangement 
into  compliance,  but  find  it  nbt  possible 
for  the  following  items: 

•  Requirements  of  §  238.429(d)(4)  & 
§231.14(c)(3)(ii)— "The  maximum  and 
minimum  distances  from  the  top  of  the 
rail  for  vertical  handrails  and  handholds 
shall  be  51  inches  *   *   *". 

Proposed  alternate  compliance — The 
current  handholds  are  approximately  68 
inches  fttjm  the  top  of  the  rail.  The 
structural  integrity  of  the  carbody  side 
sill  would  be  compromised  by  strict 
adherence  to  this  dimensional 
requirement.  Amtrak  proposes  an 
alternate  solution  with  the  installation 
of  additional  horizontal  handholds  on 
either  side  of  the  cab  door, 
approximately  53  to  54  inches  from  the 
top  of  the  rail.  These  additional 
handholds  will  provide  personnel  the 
support  necessary  for  a  safe  ingress  to 
the  powercar  or  locomotive  cab  area 
while  eliminating  the  danger  of 
weakening  the  side  sill  structure. 
Additionally,  carbody  clearance 
constraints  and  strict  infrastructure 
clearance  limits  dictate  that  the 
horizontal  handholds  have  a  maximum 
clearance  of  2.0  inches.. 

•  Requirements  of  §  238.429(d)(5)— 
"Vertical  handrails  and  handholds  shall 
continue  to  a  point  equal  to  the  top  edge 
of  the  control  cab  door." 

Relief  Requested — The  powercar's 
structural  members  are  arranged  such 
that  they  extend  to  a  point  several 
inches  below  the  top  of  the  control  cab 
door  to  maximize  the  integrity  of  the 
upper  framework.  The  vertical 
handholds  are  arranged  to  avoid 
interference  with  these  structural 
members.  Serious  consideration  was 
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given  toward  applying  a  horizontal 
handhold  on  the  uppermost  portion  of 
the  doorframe  interior  as  an  alternate 
compliance,  but  after  further  analysis 
Amtrak  determined  that  this  woiUd  pose 
a  greater  safety  risk  during  the  ingress 
and  egress  of  personnel  at  this  location. 
Therefore,  permanent  relief  from  the 
requirement  that  the  vertical  handhold 
continue  to  a  point  equal  to  the  top  edge 
of  the  control  cab  door  is  requested. 

•  Requirements  of  §  238.429(e)(4)  & 
231.14(b)(2)— "The  minimum  clear 
depth  of  the  sill  step  shall  be  8  inches". 

Regarding  the  sill  steps,  to  decrease 
the  distance  in  the  vertical  rise 
measurement  from  the  original  21 
inches  it  was  necessary  to  raise  the 
upper  step.  This  revised  design 
maintains  the  clear  depth  measurement 
at  7.5  inches.  Amtrak  believes  that 
decreasing  the  vertical  rise  while 
maintaining  the  depth  between  the  step 
and  the  carbody  ensures  a  safer  sill  step 
area. 

•  Requirements  of  §  238.429(e)(6)  & 
§  231.14(b)(4)— "Sill  steps  shallnot 
have  a  vertical  rise  between  treads 
exceeding  18  inches". 

Proposed  alternate  compliance — The 
original  sill  step  configuration  had  a 
vertical  rise  of  21  inches  due  to 
consfraints  with  the  design  of  the 
carbody 's  side  sill.  This  alternate  design 
lowers  this  distance  to  approximately  20 
inches.  However,  further  decrease  of 
this  dimension  would  result  in  a 
corresponding  decrease  of  the  7.5-inch 
clear  depth  of  the  sill  step. 

•  Requirements  of  §  238.429(e)(10) — 
"50%  of  the  tread  surface  area  of  each 
sill  step  shall  be  open  space". 

Proposed  alternate  compliance — 
Amtrak  believes  that  the  current 
serrated  design  for  the  lower  step,  with 
2.25-inch  high  foot  guards  on  each  side, 
combined  with  a  non-skid  surface 
material  would  provide  a  safer  tread 
surface  than  a  more  traditional  open 
space  design. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportxmity  for  oral  comment,  they 
should  notify  FRA.  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (Waiver 
Petition  Docket  Number  FRA-2003- 
14444)  and  must  be  submitted  to  the 
Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PL-401, 


Washington,  DC,  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.— 5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at 
http://dms.dot.gov. 

FRA  wishes  to  inform  all  potential 
commenters  that  anyone  is  able  to 
search  the  electronic  form  of  all 
comments  received  into  any  of  our 
dockets  by  the  name  of  the  individual 
submitting  the  comment  (or  signing*the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
You  may  review  DOT's  complete 
Privacy  Act  Statement  in  the  Federal 
Register  published  on  April  11,  2000 
(Volume  65,  Number  70;  Pages  19477- 
78)  or  you  may  visit  http://dms.dot.gov. 

Issued  in  Washington,  DC  on  June  11, 
2003. 

Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
(FR  Doc.  03-15392  Filed  6-17-03;  8:45  am) 
BILUNG  C006  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  Tide  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a),  the  following  raifroad 
has  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeldng  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Docket  No.  FRA-2003-15301 

Applicant:  Burlington  Northern  and 
Santa  Fe  Railway,  Mr.  William  G. 
Peterson,  Director  Signal  Engineering, 
4515  Kansas  Avenue,  Kansas  City, 
Kansas  66106. 

Burlington  Northern  and  Santa  Fe 
Railway  (BNSF)  seeks  approval  of  the 
proposed  modification  of  the  traffic 
control  system,  on  the  two  main  traclcs 
at  Burlington,  Iowa,  milepost  205.48,  on 
the  Nebraska  Division,  Ottumwa 


Subdivision.  The  proposed  changes 
consist  of  the  conversion  of  the  power- 
operated  switch  to  hand  operation, 
equipped  with  an  electric  lock,  and 
removal  of  the  three  associated  absolute 
controlled  signals  on  Main  Track  No.  2. 
"and  the  discontinuance  and  removal  of 
the  back  to  back  intermediate  signals  on 
Main  Track  No.  1. 

The  reasons  given  for  the  proposed 
changes  are  that  the  switch  at  one  time 
was  used  for  peissenger  service  to  the 
depot,  but  now  the  track  is  used  to  tie 
up  a  switch  engine  once  or  twice  a 
week,  and  due  to  the  short  blocks  on 
Main  Track  No.  1. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
include  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  commimications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PL-401 
(Plaza  Level).  400  7th  Street.  SW., 
Washington,  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
^  considered  by  the  FltA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at 
http://dms.dot.gov. 

FRA  wishes  to  inform  all  potential 
commenters  that  anyone  is  able  to 
search  the  electronic  form  of  all 
comments  received  into  any  of  our 
dockets  by  the  name  of  the  individual 
submitting  the  comment  (or  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
You  may  review  DOT's  complete 
Privacy  Act  Statement  in  the  Federal 
Register  published  on  April  1 1 ,  2000 
(Volume  65,  Number  70;  Pages  19477- 
78)  or  you  may  visit  http://dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 
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Issued  in  Washington,  DC  on  June  11, 
2003. 
Grady  C.  Cothen.  |r.. 

Deputy  Asscx:iate  Administrator  for  Safety 
Standards  and  Program  Development. 
(FR  Doc.  03-15393  Filed  6-17-03;  8:45  am) 
MLUNO  COM  4«1(M»-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Diacontlnuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a),  the  following  railroad 
has  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modiBcation 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Docket  No.  FRA-2003-1514S 

Applicant:  Burlington  Northern  and 

Santa  Fe  Railway.  Mr.  William  G. 

Peterson,  Director  Signal  Engineering, 

4515  Kansas  Avenue,  Kansas  City, 

Kansas  66106. 

Burlington  Northern  and  Santa  Fe 
Railway  (BNSF)  seeks  approval  of  the 
proposed  discontinuance  and  removal 
of  the  automatic  block  signal  system, 
between  Hettinger,  North  Dakota, 
milepost  926.0  and  Terry,  Montana, 
milepost  1078.9,  on  the  Montana 
Division,  Hettinger  Subdivision,  a 
distance  of  approximately  153  miles, 
with  governance  of  train  movements  by 
Track  Warrant  Control. 

The  reason  given  for  the  proposed 
changes  is  that  due  to  an  ice  storm 
which  disabled  about  35  percent  of  the 
pole  line  on  the  Subdivision,  the  signal 
pole  line  is  in  need  of  large  amounts  of 
replacement  capital  to  restore  and 
rehabilitate  this  line.  BNSF  believes  that 
this  scarce  capital  would  be  much  better 
spent  on  other  lines  with  greater  track 
density,  because  this  line  averages  only 
four  trains  per  day. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
include  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 


to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PL-401 
(Plaza  Level),  400  7th  Street.  SW.. 
Washington.  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  boius  (9  a.m. -5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at 
http://dms.dot.gov. 

FRA  wishes  to  inform  all  potential 
commenters  that  anyone  is  able  to  i 

search  the  electronic  form  of  all 
comments  received  into  any  of  our 
dockets  by  the  name  of  the  individual 
submitting  the  comment  (or  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
You  may  review  DOT's  complete 
Privacy  Act  Statement  in  the  Federal 
Register  published  on  April  11,  2000 
(Volume  65,  Number  70;  Pages  19477- 
78)  or  you  may  visit  http://dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  vkritten 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  DC,  on  )une  11, 
2003. 
Grady  C.  CoUien,  |r.. 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
IFR  Doc.  03-15397  Filed  6-17-03;  8:45  am] 
MLUNO  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  Title.  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  Part  235  and  49 
U.S.C.  20502(a).  the  following  railroad 
has  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 


Docket  No.  FRA-2003-1S194 

Applicant:  CSX  Transportation, 

Incorporated,  Mr.  Eric  G.  Peterson. 

Assistant  Chief  Engineer,  Signal 

Design  and  Construction,  4901  Belfort 

Road.  Suite  130  (S/C  J-370). 

Jacksonville.  Florida  32256. 

CSX  Transportation,  hicorporated 
seeks  approval  of  the  proposed 
modification  of  the  traffic  control 
system  at  South  Wye,  milepost  ANA 
587.80,  near  Waycross,  Georgia,  on  the 
Jesup  Subdivision,  Jacksonville  Service 
Lane.  The  proposed  change  consists  of 
the  discontinuance  and  removal  of 
controlled  absolute  signal  220RD, 
associated  with  the  addition  of  aspects 
to  controlled  absolute  signal  222RA  to 
govern  southward  diverging  routes  from 
Rice  Yard  to  the  Main  Track.  ^ 

The  reason  given  for  the  proposed 
changes  is  to  eliminate  facilities  no 
longer  needed  in  present  day  operation. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
include  a  concise  statement  of 'the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk.  DOT  Central  Docket 
Management  Facility,  Room  PL-401 
(Plaza  Level).  400  7th  Street,  SW.. 
Washington,  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regulai* 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at 
http://dms.dot.gov. 

FRA  wishes  to  inform  all  potential 
commenters  that  anyone  is  able  to 
search  the  electronic  form  of  all 
comments  received  into  any  of  our 
dockets  by  the  name  of  the  individual 
submitting  the  comment  (or  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
You  may  review  DOT's  complete 
Privacy  Act  Statement  in  the  Federal 
Register  published  on  April  11,  2000 
(Volume  65,  Number  70;  Pages  19477- 
78)  or  you  may  visit  http://dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  bearing. 
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However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  shovdng 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  DC,  on  June  11. 
2003. 
Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 

Standards  and  Program  Development. 

IFR  Doc.  03-15398  Filed  6-17-03;  8:45  am] 

BILLING  COOE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
ttte  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a),  the  following  railroad 
has  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below.  ^ 

Docket  No.  FRA-2003-15102 

Applicant:  Norfolk  Southern 
Corporation,  Mr.  Brian  L:  Sykes,  Chief 
Engineer  C&S  Engineering,  99  Spring 
Street,  SW.,  Atlanta,  Georgia  30303. 

The  Norfolk  Southern  Corporation 
seeks  approval  of  the  proposed 
discontinuance  and  removal  of  the 
automatic  block  signal  system,  on  the 
two  main  tracks  between  Clair,  New 
Jersey,  milepost  11.7  and  DB-Junction, 
New  Jersey,  milepost  4.3,  on  the  Orange 
Running  "Track,  Harrisburg  Division. 
The  proposal  includes  retention  of  the 
interlocking  signals  at  DB-Junction. 

The  reason  given  for  the  proposed 
changes  is  to  eliminate  facilities  no 
longer  needed  for  present  day  operation. 
Both  tracks  are  only  used  for  local 
access  to  the  Orange  Industry  Track. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
include  a  concise  statement  oT  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility.  Room  PL-401 


(Plaaa  Level),  400  7th  Street,  SW., 
Washington,  DC  2059(M)001. 
Commuinications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  conununicatlons 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at 
http://dms.dot.gov. 

FRA  wishes  to  inform  all  potential 
commenters  that  anyone  is  able  to 
search  the  electronic  form  of  all 
comments  received  into  any  of  oiu 
dockets  by  the  name  of  the  individual 
submitting  the  comment  (or  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
You  may  review  DOT's  complete 
Privacy  Act  Statement  in  the  Federal 
Register  published  on  April  11,  2000 
(Volume  65,  Number  70;  Pages  19477- 
78)  or  you  may  visit  http://dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  imable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  DC  on  June  11, 
2003. 

Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  fdr  Safety 
Standards  and  Program  Development. 
IFR  Doc.  03-15396  Filed  6-17-03;  8:45  am) 
BILUNG  COOE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  informatkm 
Collectton  Activity  Under  0MB  Review 

AGENCY:  Maritime  Administration,  DOT. 
ACTION:  Notice  jmd  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  abstracted  below  has  been 
forwarded  to  the  Office  of  management 
and  Budget  (OMB)  for  review  and 
approval.  The  natiu^  of  the  information 
collection  is  described  as  well  as  its 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 


soliciting  comments  on  the  following 
collection  of  information  was  published 
on  April  4,  2003.  No  comments  were 
received. 

DATES:  Comments  must  be  submitted  on 
or  before  July  18,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Zok,  maritime  Administration 
(MAR-500),  400  Seventh  St.,  SW., 
Washington,  DC  20590.  Telephone: 
202-366-0364;  FAX:  202-366-9580,  or 
e-mail:  jim.zok@marad.dot.gov.  Copies 
of  this  collection  also  can  be  obtained 
from  that  office. 

SUPPLfMENTARY  INFORMATION: 
Maritime  Administration  (MARAD) 

Title:  Customer  Service  Survey. 

OMB  Control  Number:  2133-0528. 

Type  of  Request:  Extension  of 
ciurently  approved  collection. 

Affected  Public:  Individuals  receiving 
goods  and  services  from,the  Maritime 
Administration. 

Forms:  MA-1016,  MA-1017,  and 
MA-1021. 

Abstmct:  Executive  Order  12862 
requires  agencies  to  survey  customers  to 
determine  the  kind  and  quality  of 
services  they  want  and  the  level  of 
satisfaction  with  existing  services.  This 
collection  provides  the  instruments 
used  to  collect  the  information 
regarding  MARDAD  programs  and 
services. 

Annual  Estimated  Burden  Hours:  256 
hours. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW., 
Washington,  DC  20503,  Attention 
MARAD  Desk  (Mficer. 

Comments  are  Invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents  including  the  use  of 
automated  collection  techniques  or  - 
other  forms  of  information  technology. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Issued  in  Washington,  DC  on  June  13, 
2003. 

Joel  C.  Richard. 

Secretary  Maritime  Administration. 
[FR  Doc.  03-15371  Filed  6-17-03;  8:45  am] 
BILUNG  COOE  4910-n-M 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Revisw; 
Commsnt  Request 

June  10,  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13.  Copies  of  the;  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room 
11000, 1750  Pennsylvania  Avenue, 
NW.,  Washington,  EX:  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  July  18,  2003  to  be 
assured  of  consideration. 


Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0139. 

Form  Number:  IRS  Form  2106. 

Type  of  Review:  Revision. 

Title:  Employee  Business  Expenses. 

Description:  Internal  Revenue  Code 
(IRC)  section  62  allows  employees  to 
deduct  their  business  expenses  to  the 
extent  of  reimbursement  in  computing 
"Adjusted  Gross  Income".  Expenses  in 
excess  of  reimbursements  are  allowed  as 
an  itemized  deduction.  Unreimbursed 
meals  and  entertainment  are  allowed  to 
the  extent  of  50%  of  the  expense.  Form 
2106  is  used  to  figure  these  expenses. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  5,567.188. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 2  hr.,  11  min. 
Learning  aoout  the  law  or  the  form — 27 

min. 
Preparing  and  sending  the  form — 1  hr., 

27  min. 


Copying,  assembling,  and  sending  the 
form  to  the  IRS — 34  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  22,809,519 
hours. 

OMB  Number:  1545-0890. 

Form  Number:  IRS  Form  1120-A. 

Type  of  Review:  Extension. 

Title:  U.S.  Corporation  Short-Form 
Income  Tax  Return. 

Description:  Form  1120-A  is  used  by 
small  corporations,  those  with  less  that 
$500,000  of  income  and  assets,  to 
compute  their  taxable  income  and  tax 
liability.  The  IRS  uses  Form  1120-A  to 
determine  whether  corporations  have 
correctly  computed  their  tax  liability. 

Respondents:  Business  or  other  for- 
profit,  Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  191.769. 

Estimated  Burden  Hours  Per 
Responden  t/Recordkeeper: 


Form 

Recordkeeping 

Learning  about  the  law  or 
the  form 

Preparing  the  form 

Copying,  assem- 
bling, and  sending 
the  form  to  the 
IRS 

1120 

71  hr.,  18  min  

43  hr.,  44  min  

7  hr.,  10  min  

5  hr,  58  min 

3  hr.,  35  min  

15  hr.  18  min 

43  hr    29  min 

75  hr.  24  min  

41  hr ,  35  min 

6  hr,  16  min  

43  min 

3  hr.,  6  min  

8  hr.  35  min  

1120-A 

23  hr.,  6  min  

4  hr.,  6  min  

35  min  

1  hr.  7  min  

6hr..  12  min  

A  hr    4Q  min 

Schedule  D  (1120)  

32  min 

Schedule  H  (1120)  

0  mjn 

Schedule  N  (1120)  

32  min 

Schedule  PH  (1120)  

32  min 

Frequency  of  Response:  Amiually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  19.152.552 
hours. 

OMB  Number:  1545-1057. 

Form  Number:  IRS  Form  8800. 

Type  of  Review:  Extension. 

Title:  Application  for  Additional 
Extension  of  Time  to  File  U.S.  Return 
for  a  Partnership.  REMIC.  or  for  Certain 
Trusts. 

Description:  Form  8800  is  used  by 
partnerships,  real  estate  mortgage 
investment  conduits  (REMICs),  and  by 
certain  trusts  to  request  an  additional 
extension  of  time  (up  to  3  months)  to 
file  Form  1065,  Form  1041.  or  Form 
1066.  Form  8800  contains  data  needed 
by  the  IRS  to  determine  whether  or  not 
a  taxpayer  qualifies  for  such  an 
extension. 

Respondents:  Business  or  other  for- 
profit.  Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  20,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  11  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3.800  hours. 


Clearance  Officer:  Glenn  Kirkland, 
Internal  Revenue  Service,  Room  6411- 
03,  1111  Constitution  Avenue.  NW. 
Washington.  DC  20224.  (202)  622-3428. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
Office  of  Management  and  Budget. 
Room  10235.  New  Executive  Office 
Building.  Washington.  DC  20503,  (202) 
395-7316. 

Mary  A.  Able, 

Departmental  Reports  Management  Officer. 
IFR  Doc.  03-15382  Filed  6-17-03;  8:45  am] 
wuMO  cooe  4a3o-oi-r 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

June  9.  2003. 

The  Department  of  Treasiuyr  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 


information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  11000, 1750 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  July  18,  2003  to  be 
assured  of  consideration. 

Financial  Management  Service  (EMS) 

OMB  Number:  1510-0056. 

Form  Number:  SF  3881 . 

Type  of  Review:  Extension. 

Title:  ACH  Vendor/Miscellaneous 
Payment  Enrollment  Form. 

Description:  Payment  data  will  be 
collected  from  vendors  doing  business 
with  the  Federal  Government.  FMS/ 
Treasury  will  use  the  information  to 
electronically  transmit  payments  to 
vendors'  financial  institutions.  The 
affected  public  includes  (but  not  limited 
to)  business,  state/local  governments, 
corporations,  educational  institutions, 
and  other  organizations. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions.  State, 
Local  or  Tribal  Government. 
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Estimated  Number  of  Respondents: 

70,000. 
Estimated  Burden  Hours  Per 

Respondent:  15  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 

17,500  hours. 

Clearance  Officer:  Juanita  Holder. 
Financial  Management  Service.  3700 
East  West  Highway.  Room  135,  PGP 
n,  Hyattsville,  MD  20782. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
(202)  395-7316,  Office  of 
Management  and  Budget,  Room 
10235,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Mary  A.  Able, 

Departmental  Reports  Management  Officer. 
IFR  Doc.  03-15383  Filed  6-17-03;  8:45  am] 
BUJJNG  COOC  4«10-35-P 


DEPARTMENT  OF  THE  TREASURY 

President's  Commission  on  the  United 
States  Postai  Service 

AGENCY:  Department  of  the  Treasury, 
Departmental  Offices. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  Now  that  the  Commission  has 
concluded  the  testimonial  portion  of  its 
work,  it  will  accept  final  written 
comments  from  any  party  who  wishes  to 
submit  them  for  consideration. 

The  Commission  has  established  three 
methods  by  which  final  comments  can 
be  submitted  for  consideration  and 
review: 

1 .  Transmission  by  E-mail  to  the  ^ 
following  address: 

pcusps_final@do.  treas.gov.  Statements 
can  be  embedded  in  the  E-mail  as  ASCII 
text  or  sent  as  a  MS  Word  or  ASCII  text 
attachment.  Do  not  include  artwork  or 
other  graphic  elements. 

2.  Stored  on  3V2  inch  high  density 
computer  disk  as  a  MS  word  or  ASCII 
text  document  (Windows  format  only) 
and  mailed  or  hand-delivered  to: 
President's  Commission  on  the  United 
States  Postal  Service,  1120  Vermont 
Avenue,  NW.,  Suite  971,  Washington, 
DC  20005. 

3.  Typewritten  statements  may  be 
mailed  or  hand-delivered  to:  President's 
Commission  on  the  United  States  Postal 
Service,  1120  Vermont  Avenue,  NW., 
Suite  971,  Washington,  DC  20005. 
DATES:  E-mail  transmissions  of  all  fined 
comments  must  be  received  by  the 
Commission  no  later  than  5  p.m.  eastern 
standard  time  on  Tuesday,  July  8. 
Mailed  submissions  must  be 
postmarked  no  later  than  5  p.m.  eastern 
standard  time  on  Tuesday,  July  8. 


To  be  accepted  by  the  Commission, 
final  comments  must  not  exceed  a 
maximum  length  of  10  pages  of  double- 
spaced  written  text. 
SUPPLEMENTARY  INFORMATION:  Please  be 
aware  that  the  Commission  may,  at  its 
discretion,  post  any  final  comments  it 
receives  on  the  Commission's  Web  site 
at  www.treas.gov/offices/domestic- 
finance/usps. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  any  questions  about  this  final- 
comment  process,  please  contact  Jana 
Sinclair  White  or  James  Cox  of  the 
Commission  staff  at  (202)  622-5930. 

Dated:  June  12,  2003. 
Roger  Kodat,     . 

Designated  Federal  Official. 

[FR  Doc.  03-15319  Filed  6-17-03;  8:45  am] 

BHJJNG  CODE  4«11-16-P 


DEPARTMENT  OF  THE  TREASURY 

Community  Development  Financial 
Institutions  Fund 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasujy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biu-den,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  Community  Development 
Financial  Institutions  Fund  (the 
"Fimd")  within  the  Department  of  the   . 
Treasury  is  soliciting  comments 
concerning  the  Fund's  conflict  of 
interest  reporting  requirements  for 
contract  readers  of  applications 
submitted  for  funding  under  the  Fund's 
various  programs. 

DATES:  Written  comments  should  be 
received  on  or  before  August  18,  2003 
to  be  assiu-ed  of  consideration. 
ADDRESSES:  Direct  all  comments  to 
Jeffrey  C.  Berg,  Legal  Coimsel, 
Community  Development  Financial 
Institutions  Fund,  U.S.  Department  of 
the  Treasury,  601  13th  Street,  NW., 
Suite  200  South,  Washington,  DC  20005. 
Facsimile  Number  (202)  622-7754. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  conflict  of  interest 
information  collection  or  requests  for 
additional  information  may  be  obtained 
by  contacting  Jeffrey  C.  Berg.  Legal 
Coimsel,  Community  Development 


Financial  Institutions  Fund.  U.S. 
Department  of  the  Treasury,  601  13th 
Street,  NW..  Suite  200  South, 
Washington,  DC  20005,  Telephone 
Number  (202)  622-8662,  Facsimile 
Number  (202)  622-7754. 

SUPPLEMENTARY  INFORMATION: 

Title:  The  Community  Development 
Financial  Institutions  Fund — Conflict  of 
Interest  Package  for  Non-Federal 
Readers. 

OMB  Number:  1559-0011. 
Abstract:  Through  its  programs  the 
Fund  supports  financial  institutions 
around  the  country  that  are  specifically 
dedicated  to  financing  and  supporting 
community  and  economic  development 
activities.  This  strategy  builds  strong 
institutions  that  make  loans  and 
investments  and  provide  financial 
services  in  markets  (including 
economically  distressed  investments 
areas  and  tai^eted  populations)  whose 
needs  for  loans,  investments,  and 
financial  services  have  not  been  fully 
met  by  traditional  financial  institutions, 
particularly  in  the  areas  of  promoting 
homeownership,  developing  of 
affordable  housing,  and  stimulating 
small  business  development,  as  well  as 
providing  financial  services  to  those 
that  have  not  previously  accessed 
financial  institutions. 

Consistent  with  the  Federal 
Acquisition  Regulations  provisions  on 
conflicts  of  interest,  the  Fund  has 
applied,  and  will  continue  to  apply,  a 
conflict  of  interest  policy  with  respect  to 
its  contract  (non-Federal  employee) 
readers  that  avoids  a  reader's 
participation  in  the  evaluation  or 
process  of  selection  of  applications 
where  such  participation  creates  a 
conflict  of  interest  or  an  appearance  of 
a  conflict  ofinterest.  The  conflict  of 
interest  review  materials  are  used  by  the 
Fund  to  determine  whether  or  not  a 
contractor's  financial  interest,  or  that  of 
the  contractor's  spouse,  parent,  • 

dependent  child,  or  member  of 
household,  may  result  in  a  conflict,  or 
apparent  conflict  of  interest  with  the 
individual's  duties  and  responsibilities 
as  a  contractor  evaluating  applications. 
The  completion  of  the  package  is 
mandatory  for  all  contractors  prior  to 
their  selection  as  readers. 

Current  Action :  Extension. 

Type  of  Review:  Renewal. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
80. 

Estimated  Annual  Time  Per 
Respondent:  0.75  hours. 

Estimated  Total  Annual  Burden 
Hours:  60  hours. 

Requests  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
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be  summarized  and/or  included  in  the 
request  for  OK4B  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Fund,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  Fimd's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  technology:  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operation,  maintenance,  and 
purchase  of  services  to  provide 
information. 

Authority:  12  U.S.C.  4703(c):  and  48  CFR 
subpart  9.5. 

Dated:  June  11.2003. 

Tony  T.  Brotim. 

Director.  Cotnmunity  Development  Financial 
Institutions  Fund. 

(FR  Doc.  03-15359  Filed  6-17-03;  8:45  am) 

MLUNO  COOC  MIO-TO-r 


DEPARTMENT  OF  THE  TREASURY 

Community  Development  Financial 
Inatitutlons  Fund 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  Community  Development 
Financial  Institutions  Fund  (the 
"Fund")  within  the  Department  of  the 
Treasury  is  soliciting  comments 
concerning  the  Community 
Development  Financial  Institutions 
("CDFI")  Program;  Certification/Re- 
certification  Application. 
DATES:  Written  comments  should  be 
received  on  or  before  August  18,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  comments  to 
Linda  G.  Davenport,  Deputy  Director  for 
Policy  and  Programs,  Community 
Development  Financial  Institutions 
Fund,  U.S.  Department  of  the  Treasury, 
601  13th  Street,  NW..  Suite  200  South. 


Washington.  DC  20005.  Facsimile 

Number  (202)  622-7754. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

Certification/Re-certification  application 
will  be  in  the  same  form  as  the 
Eligibility  and  Certification  Materials 
section  of  the  CDFI  Program — Technical 
Assistance  Component  application 
(located  at  Part  II,  page  21),  except  that 
questions  under  Subparts  A  and  C  will 
not  be  included  in  the  stand-alone 
Certification/Re-certification  application 
and  there  will  be  no  opportunities  for 
applicants  that  do  not  meet  a  specific 
certification  requirement(s)  to  provide  a 
narrative  describing  its  proposal  to  meet 
such  requirement(s).The  Technical 
Assistance  Component  application  may 
be  obtained  from  the  Fund's  Web  site  at 
http://www.cdfifund.gov.  Requests  for 
additional  information  should  be 
directed  to  Linda  G.  Davenport,  Deputy 
Director  for  Policy  and  Programs, 
Community  Development  Financial 
Institutions  Fund,  U.S.  Department  of 
the  Treasury.  601  13th  Street.  NW.. 
Suite  200  South,  Washington,  IX  20005, 
or  call  (202)  622-6662. 
SUPPt.EMENTARY  INFORMATION: 

Title:  The  Community  Development 
Financial  Institutions  Ptogram — 
Certificatioo/Re-Certification 
Application. 

OMB  Number  1 5  59-0006. 

Abstmct:  The  purpose  of  the  CDFI 
Program  is  to  promote  economic 
revitalization  and  community 
■  development  through  investment  in  and 
assistance  to  certified  CDFIs.  Through 
the  CDFI  Program,  the  Fund  makes 
financial  investments  in  and  may 
provide  technical  assistance  grants  to 
CDFIs  that  have  comprehensive 
business  plans  for  creating 
demonstrable  community  development 
impact  through  the  deployment  of 
capital  within  their  respective  target 
markets  for  community  development 
finance  purposes.  In  order  to  be  certified 
as  a  CDFI,  an  entity  must  submit  an 
application  for  certification  to  the  Fund. 

Type  of  Review:  Extension. 

Affected  Public:  Not-for-profit 
institutions,  businesses  or  other  for- 
profit  institutions  and  tribal  entities. 

Estimated  Number  of  Respondents: 
215. 

Estimated  Annual  Time  Per 
Respondent:  40  hours. 

Estimated  Total  Annual  Burden 
Hours:  8.600  hours. 

Requests  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 


Fund,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Fund's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operation,  maintenance,  and 
purchase  of  services  to  provide 
information. 

Authority:  12  U.S.C.  4703.  4703  note,  4704. 
4706,  4707,  4717;  12  CFR  part  1805. 

Dated:  June  12,  2003. 

Tony  T.  Brown, 

Director.  Community  Development  Financial 
Institutions  Fund. 

[FR  Doc.  03-15360  Filed  6-17-03;  8:45  am) 

■auNO  COOC  4aio-7»-^ 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

(REG-10380S-99] 

Proposed  Collection;  Comment  ^ 

Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  act  of  1995, 
Public  Law  104-13  (44  U.^.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  REG-103805- 
99  (TD  9002),  Agent  for  Consolidated 
Group  (§1.1502-77). 

DATES:  Written  comments  should  be 
received  on  or  before  August  6,  2003  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  regulations  should  be  directed 
to  Carol  Savage  at  Internal  Revenue 
Service,  room  6407,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224.  or 
at  (202)  622-3945,  or  through  the 
internet  at  CAROL.A.SAVAGE@irs.gov. 
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SUPPLEMENTARY  INFORMATION: 

Title:  Agent  for  Consolidated  Group. 

OMB  Number:  1545-1699. 

Regulation  Project  Number:  REG- 
103805-99. 

Abstract:  The  information  is  needed 
in  order  for  a  term^ating  common 
parent  of  a  consolidated  group  to 
designate  a  substitute  agent  for  the 
group  and  receive  approval  of  the 
Commissioner,  or  for  a  default 
substitute  agent  to  notify  the 
Commissioner  that  it  is  the  default 
substitute  agent,  pursuant  to  Treas.  Reg. 
§  1.1502-77(d).  The  Commissioner  will 
use  the  information  to  determine 
whether  to  approve  the  designation  of 
the  substitute  agent  (if  approval  is 
required)  and  to  change  the  IRS's 
records  to  reflect  the  information  about 
the  substitute  agent. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 


Estimated  Number  of  Respondents: 
100. 

Estimated  Time  Per  Respondent:  2 
hours. 

Estimated  Total  Armual  Burden 
Hours:  200. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  nimiber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 


matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  11,  2003. 
Glenn  P.  Kirkland, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  03-15284  Filed  6-17-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  210,  228,  229,  240.  249, 
270  and  274 

[Release  Nos.  33-8238;  34^7986;  IC- 
26068;  File  Nos.  S7-40-02;  S7-06-03] 

RIN.3235-AI66  and  3235-AI79 

Management's  Report  on  Internal 
Control  Over  Financial  Reporting  and 
Certification  of  Disclosure  in  Exchange 
Act  Periodic  Reports 

AGENCY:  Securities  and  Exchange 

Commission. 

action:  Final  rule. 


summary:  As  directed  by  Section  404  of 
the  Sarbanes-Oxley  Act  of  2002,  we  are 

adopting  rules  requiring  companies 
subject  to  the  reporting  requirements  of 
the  Securities  Exchange  Act  of  1934. 
other  than  registered  investment 
companies,  to  include  in  their  annual 
reports  a  report  of  management  on  the 
company's  internal  control  over 
Hnancial  reporting.  The  internal  control 
report  must  include:  a  statement  of 
management's  responsibility  for 
establishing  and  maintaining  adequate 
internal  control  over  financial  reporting 
for  the  company:  management's 
assessment  of  the  effectiveness  of  the 
company's  internal  control  over 
financial  reporting  as  of  the  end  of  the 
company's  most  recent  fiscal  year;  a 
statement  identifying  the  framework 
used  by  management  to  evaluate  the 
effectiveness  of  the  company's  internal 
control  over  financial  reporting;  and  a 
statement  that  the  registered  public 
accounting  firm  that  audited  the 
company's  financial  statements 
included  in  the  annual  report  has  issued 
an  attestation  report  on  management's 
assessment  of  the  company's  internal 
control  over  financial  reporting.  Under 
the  new  rules,  a  company  is  required  to 
file  the  registered  public  accounting 
firm's  attestation  report  as  part  of  the 
annual  report.  Furthermore,  we  are 
adding  a  requirement  that  management 
evaluate  any  change  in  the  company's 
internal  control  over  financial  reporting 
that  occurred  during  a  fiscal  quarter  that 
has  materially  affected,  or  is  reasonably 
likely  to  materially  affect,  the 
company's  internal  control  oyer 
financial  reporting.  Finally,  we  are 
adopting  amendments  to  our  rules  and 
forms  under  the  Securities  Exchange 
Act  of  1934  and  the  Investment 
Company  Act  of  1940  to  revise  the 
Section  302  certification  requirements 
and  to  require  issuers  to  provide  the 
certifications  required  by  Sections  302 
and  906  of  the  Sarbanes-Oxley  Act  of 


2002  as  exhibits  to  certain  periodic 
reports. 

DATES:  Effective  Date:  August  14,  2003. 

Compliance  Dates:  The  following 
compliance  dates  apply  to  companies 
other  than  registered  investment 
companies.  A  company  that  is  an 
"accelerated  filer,"  as  defined  in 
Exchange  Act  Rule  12b-2,  as  of  the  end 
of  its  first  fiscal  year  ending  on  or  after 
lune  15,  2004,  must  begin  to  comply 
with  the  management  report  on  internal 
control  over  financial  reporting 
disclosure  requirements  in  its  annual 
report  for  that  fiscal  year.  A  company 
that  is  not  an  accelerated  filer  as  of  the 
end  of  its  first  fiscal  year  ending  on  or 
after  June  15,  2004.  including  a  foreign 
private  issuer,  must  begin  to  comply 
with  the  annual  internal  control  report 
for  its  first  fiscal  year  ending  on  or  after 
April  15.  2005.  A  company  must  begin 
to  comply  with  the  requirements 
regardiitg  evaluation  of  any  material 
change  to  its  internal  control  over 
financial  reporting  in  its  first  periodic 
report  due  after  the  first  annual  report 
required  to  include  a  management 
report  on  internal  control  over  financial 
reporting.  Companies  may  voluntarily 
comply  with  the  new  disclosure 
requirements  before  the  compliance 
dates.  A  company  must  comply  with  the 
new  exhibit  requirements  for  the 
certifications  required  by  Sections  302 
and  906  of  the  Sarbanes-Oxley  Act  of 
2002  and  changes  to  the  Section  302 
certification  requirements  in  its 
quarterly,  semi-annual  or  annual  report 
due  on  or  after  August  14,  2003.  To 
account  for  the  differences  between  the 
compliance  date  of  the  rules  relating  to 
internal  control  over  financial  reporting 
and  the  effective  date  of  changes  to  the 
language  of  the  Section  302- 
certification,  a  company's  certifying 
officers  may  temporarily  modify  the 
content  of  their  Section  302 
certifications  to  eliminate  certain 
references  to  internal  control  over 
financial  reporting  until  the  compliance 
date,  as  further  explained  in  Section 
III.E.  below. 

Registered  investment  companies 
must  comply  with  the  rule  and  form 
amendments  applicable  to  them  on  and 
after  August  14,  2003,  except  as  follows. 
Registered  investment  companies  must 
comply  with  the  amendments  to 
Exchange  Act  Rules  13a-15(a)  and  15d- 
15(a)  and  Investment  Company  Act  Rule 
30a-3(a)  that  require  them  to  maintain 
internal  control  over  financial  reporting 
with  respect  to  fiscal  years  ending  on  or 
after  June  15,  2004.  In  addition,  a 
registered  investment  company's 
certifying  officers  may  temporarily 
modify  the  content  of  their  Section  302 


certifications  to  eliminate  certain 
references  to  internal  control  over 
financial  reporting,  as  further  explained 
in  Section  II. I.  below.  Registered 
investment  companies  may  voluntarily 
comply  with  the  rule  and  form 
amendments  before  the  compliance 
dates. 

FOR  FURTHER  INFORMATION  CONTACT:  N. 
Sean  Harrison,  Special  Counsel,  or 
Andrew  D.  Thorpe,  Special  Counsel, 
Division  of  Corporation  Finance,  at 
(202)  942-2910,  or  with  respect  to 
registered  investment  companies. 
Christian  Broadbent,  Senior  Counsel, 
Division  of  Investment  Management,  at 
(202)  942-0721,  or  with  respect  to 
attestation  and  auditing  issues,  Edmund 
Bailey,  Assistant  Chief  Accountant, 
Randolph  P.  Green,  Professional 
Accounting  Fellow,  or  Paul  Munter. 
Academic  Accounting  Fellow,  Office  of 
the  Chief  Accountant,  at  (202)  942- 
4400,  U.S.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATIONS  We  are 
revising  Items  307,  401  and  601  of.. 
Regulations  S-B  '  and  S-K;  ^  adding 
new  Item  308  to  Regulations  S-B  and  Sr 
K;  amending  Form  lO-K,^  Form  10- 
KSB,"  Form  lO-Q.^  Form  lO-QSB.e 
Form  20-F,7  Form  40-F,8  Rule  12b-15,« 
Rule  13a-14,'"  Rule  13a-15,i'  Rule 
15d-14  '2  and  Rule  15d-15  '^  under  the 
Securities  Exchange  Act  of  1934  (the 
"Exchange  Act");'"*  amending  Rules  1- 
02  and  2-02  "^  of  Regulation  S-X; '» 
amending  Rules  8b-15,"'  30a-2  '«  and 
30a-3  '^  under  the  Investment  Company 
Act  of  1940  ("Investment  Company 
Act");  2"  and  amending  Forms  N-CSR  ^i 
and  N-SAR  ^^  under  the  Exchange  Act 
and  the  Investment  Company  Act. 
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I.  Background 

A.  Management's  Report  on  hxtemal 
Control  Over  Financial  Reporting 

In  this  release,  we  implement  Section 
404  of  the  Sarbanes-Oxley  Act  of  2002 


(the  "Sarbanes-Oxley  Act"),23  which 
requires  us  to  prescribe  rules  requiring 
each  annual  report  that  a  company, 
other  than  a  registered  investment 
company,24  files  pursuant  to  Section 
13(a)  or  15(d)  of  the  Exchange  Act  to 
contain  an  internal  control  report:  (1) 
Stating  management's  responsibility  for 
establishing  and  maintaining  an 
adequate  internal  control  structure  and 
procedures  for  financial  reporting;  and 
(2)  containing  an  assessment,  as  of  the 
end  of  the  company's  most  recent  fiscal 
year,  of  the  effectiveness  of  the 
company's  internal  control  structure 
and  procedures  for  financial  reporting. 
Section  404  also  requires  every 
registered  public  accounting  firm  that 
prepares  or  issues  an  audit  report  on  a 
company's  annual  financial  statements 
to  attest  to,  and  report  on,  the 
assessment  made  by  management.  The 
attestation  must  be  made  in  accordance 
with  standards  for  attestation 
engagements  issued  or  adopted  by  the 
Public  Company  Accounting  Oversight 
Board  ("PCAOB").^^  Section  404  fiirther 
stipulates  that  the  attestation  cannot  be 
the  subject  of  a  separate  engagement  of 
the  registered  public  accoimting  firm. 

We  received  over  200  comment  letters 
in  response  to  our  release  proposing 
requirements  to  implement  Sections 
404,  406  and  407  of  the  Sarbanes-Oxley 
Act.26  Of  these,  61  respondents 
commented  on  the  Section  404 
proposals. 2''  These  comment  letters 


"Pub.  L.  107-204.  116  Stat.  745  (2002). 

^*  Section  404  of  the  Sarbanes-Oxley  Act  does  not 
apply  to  any  registered  investment  company  due  to 
an  exemption  in  Section  405  of  the  Sarbanes-Oxlev 
Act.  See  sec.  405  of  Pub.  L.  107-204.  116  Stat.  745 
(2002). 

25 On  April  25.  2003.  the  Commission  approved 
the  PCAOB's  adoption  of  the  auditing  and 
attestation  standards  in  existence  as  of  April  16. 
2003  as  interim  auditing  and  attestation  standards. 
See  Release  No.  3^-8222  (Apr.  25,  2003)  |68  FR 
23335). 

-6  Release  No.  33-8138  (Oct.  22,  2002)  (67  FR 
66208)  CProposing  Release").  The  public 
comments  wereceived  can  be  viewed  in  our  Public 
Reference  Room  at  450  Fifth  Street.  NW. 
Washington.  DC  20549,  in  File  No.  S7-40-02. 
Public  comments  submitted  by  electronic  mail  are    - 
available  on  our  Web  site,  http://www.sec.gpv. 

2' The  commenters  on  File  No.  S7t-40-02  are  as 
follows:  Academics  Paul  Walker.  Ph.D.,  CPA: 
Accounting  Firms  BDO  Seidman,  LXP;  Deloitte  & 
Touche  LLP:  Ernst  &  Young  LLP;  KPMG  LLP; 
PricewaterhouseCoopers  LLP;  Associations 
America's  Community  Bankers;  American  Bankers 
Association;  American  Bar  Association:  American 
Corporate  Counsel  Association;  American  Institute 
of  Certified  Public  Accountants;  Association  for 
Financial  Professionals:  the  Association  of  the  Bar 
of  the  City  of  New  York:  Association  for  Investment 
Management  and  Research:  the  Business 
Roundtable;  Community  Bankers  Association  of 
New  York  State:  Edison  Electric  Institute;  Financial 
Executives  International;  Independent  Community 
Bankers  of  America:  the  Institute  of  Internal 
Auditors:  Maine  Bankers  Association; 
Manufacturers  Alliance/MAPI  Inc.;  Massachusetts 
Bankers  Association:  National  Association  of  Real 


came  from  corporations,  professional 
associations,  accountants,  law  firms, 
consultants,  academics,  investors  and 
others.  In  general,  the  commenters 
supported  the  objectives  of  the  proposed 
new  requirements.  Investors  supported  » 
the  manner  in  which  we  proposed  to 
achieve  these  objectives  and,  in  some 
cases,  urged  us  to  require  additional 
disclosure  from  companies.  Other 
commenters,  however,  thought  that  we 
were  requiring  more  disclosure  than 
necessary  to  fiilfill  the  mandates  of  the 
Sarbanes-Oxley  Act  and  suggested 
modifications  to  the  proposals.  We  have 
reviewed  and  considered  all  of  the 
comments  that  we  received  on  the 
proposals.  The  adopted  rules  reflect 
many  of  these  comments — we  discuss 
our  conclusions  with  respect  to  each 
topic  and  related  comments  in  more 
detail  throughout  the  release. 

B.  Certifications 

We  also  are  adopting  amendments  to 
require  companies  to  file  the 
certifications  mandated  by  Sections  302 
and  906  of  the  Sarbanes-Oxley  Act  as 
exhibits  to  annual,  semi-annual  and 
quarterly  reports.  Section  302  required 
the  Commission  to  adopt  final  rules  that 
were  to  be  effective  by  August  29,  2002, 
under  which  the  principal  executive 
and  principal  financial  officers,  or 
persons  performing  similar  functions,  of 
a  company  filing  periodic  reports  under 
Section  13(a)  or  15(d)  of  the  Exchange 
Act  28  must  provide  a  certification  in 


Estate  Investment  Trusts;  New  York  Bankers  " 
Association;  New  York  County  Lawyers' 
Association;  .New  York  Stale  Bar  .Association; 
Software  &  Information  Industrv  Association; 
Software  Finance  and  Tax  Executives  Council; 
Wisconsin  Bankers  Association;  Corporations 
Cardinal  Health.  Inc.; Compass  Bancshares,  Inc.; 
Computer  Sciences  Corporation:  Eastman  Kodak 
Company:  Eli  Lilly  and  Company;  Emerson  Electric 
Co.;  Executive  Responsibility  .'Vdvisors.  kLC;  Greif 
Bpos.;  Intel  Corporation;  International  Paper 
Company;  Protiviti;  Government  Entities  Federal 
Reserve  Bank  of  Atlanta:  Small  Business 
Administration:  Law  Firms  Dykema  Gossett  PLLC; 
Karr  Tuttle  Campbell:  Fried,  Frank.  Harris.  Shriver 
arid  lacobson:  Sutherland,  Asbill  &  Brennan  LLP; 
/ndivirfuo/s  Thomas  Damman:  D.  Scott  Muggins: 
Tim  ).  Leech:  Simon  Lome;  Ralph  Saul;  Lee  Squire: 
Robert ).  Sluckey:  Foreign  Companies  Siemens 
Aktiengesellcraft:  International  Entities  British 
Bankers  Association:  British  Embassy;  Canadian 
Bankers  Association;  Confederation  of  British 
Industry:  European  Commission;  Institute  of 
Chartered  Accountants  of  England  and  Wales. 

2»  15  U.S.C.  78m(a)  or  78o(d).  Section  13(a)  of  the 
Exchange  Act  requires  every  issuer  of  a  security 
registered  pursuant  to  Section  12  of  the  Exchange 
Act  |15  U.S.C.  78/]  to  file  with  the  Commission  such 
annual  reports  and  such  quarterly  reports  asjhe 
Commission  may  prescribe.  Section  15(d)  of  the 
Exchange  Act  requires  each  issuer  that  has  filed  a 
registration  statement  that  has  become  effective 
pursuant  to  the  Securities  Act  of  1933  |15  U.S.C. 
77a  et  seq.]  (the  "Securities  Act")  to  file  such 
supplementary  and  periodic  information, 
documents  and  reports  as  may  be  required  pursuant 

Continued 
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each  quarterly  and  annual  report  filed 
with  the  Commission.  Section  906  of  the 
Sarbanes-Oxley  Act  added  new  Section 
1350  to  Title  18  of  the  United  States 
Code,^^  which  contains  a  certification 
requirement  subject  to  specific  federal 
criminal  provisions  and  that  is  separate 
and  distinct  from  the  certification 
requirement  mandated  by  Section  302.^° 
On  August  28,  2002.  we  adopted 
Exchange  Act  Rules  13a- 14  and  lSd-14 
and  Investment  Company  Act  Rule  30a- 
2  and  amended  our  periodic  report 
forms  to  implement  the  statutory 
directive  in  Section  302. "  These  rules 
and  amendments  became  effective  on 
August  29.  2002.  On  January  27.  2003. 
we  adopted  Form  N-CSR  to  be  used  by 
registered  management  investment 
companies  to  file  certified  shareholder 
reports  with  the  Commission. ^^  The 
provisions  added  to  Title  18  by  Section 
906  were  by  their  terms  effective  on 
enactment  of  the  Sarbanes-Oxley  Act. 
To  enhance  the  ability  of  interested 
parties  to  effectively  access  the 
certifications  through  our  Electronic 
Data  Gathering,  Analysis  and  Retrieval 
("EDGAR")  system  and  thereby  enhance 
compliance  with  the  certification 
requirements,  we  proposed  to  amend 
our  rules  and  forms  to  require  a 
company  to  file  the  certifications  as  an 
exhibit  to  the  periodic  reports  to  which 
they  relate."  The  proposals  addressed 
both  Section  302  and  906  certifications. 
After  discussions  with  the  Department 
of  Justice,  we  concluded  that,  in  light  of 
the  inconsistent  methods  that 
companies  have  been  employing  to 
fulfill  their  obligations  under  Section 
906,  ^^  an  exhibit  requirement  wcTUld 
consistently  enable  investors  and  the 
Commission  staff,  as  well  as  the 
Department  of  Justice,  to  more 


to  Section  13  in  respect  of  a  security  registered 
pursuant  to  Section  12,  unless  the  duty  to  file  under 
Section  1S(d)  has  been  suspended  for  any  fiscal 
year.  See  Exchange  Act  Rule  12h-3  {17  CFR 
240.12h-3|. 

"29  18U.S.C.  1350. 

^^See  Release  No.  34-46300  (Aug.  Z.  2002)  |67  FR 
515081  at  n.  11,  containing  supplemental 
information  on  the  Commission's  original 
certificalion  proposal  in  light  of  the  enactment  of 
the  Sarbanes-Oxley  Act  of  2002. 

'<  See  Release  No.  33-8124  (Aug.  28.  2002)  (67  FR 
572761. 

^^  See  Release  No.  IC-25914  (Jan.  27,  2003)  (68  FR 
5348). 

"  See  Release  No.  33-82 1 2  (Mar.  2 1 ,  2003)  |68  FR 
156001. 

'<  These  methods  have  included:  (1)  Submitting 
the  statement  as  non-public  paper  correspondence; 
(2)  submitting  the  statement  as  non-public 
electronic  correspondence  with  the  EDGAR  filing  of 
the  periodic  report;  (3)  submitting  the  statement 
under  (1)  or  (2)  above  supplemented  by  an  Item  9 
Form  8-K  report  so  that  the  statement  is  publicly 
available;  (4)  submitting  the  statement  as  an  exhibit 
to  the  periodic  report:  and  (5)  submitting  the 
statement  in  the  text  of  the  periodic  report 
(typically,  below  the  signature  block  for  the  report). 


effectively  monitor  compliance  with 
this  certification  requirement. 

n.  Discussion  of  Amendments 
Implementing  Section  404 

A.  Definition  of  Internal  Control 

1 .  Proposed  Rule 

The  proposed  rules  would  have 
defined  the  term  "internal  controls  and 
procedures  for  financial  reporting"  ^s  to 
mean  controls  that  pertain  to  the 
preparation  of  financial  statements  for 
external  purposes  that  are  fairly 
presented  in  conformity  with  generally 
accepted  accounting  principles  as 
addressed  by  the  Codification  of 
Statements  on  Auditing  Standards  §  319 
or  any  superseding  definition  or  other 
literature  that  is  issued  or  adopted  by 
the  Public  Company  Accounting 
Oversight  Board. 

As  noted  in  the  Proposing  Release, 
there  has  been  some  confusion  over  the 
exact  meaning  and  scope  of  the  term 
"internal  control,"  because  the 
definition  of  the  term  has  evolved  over 
time.  Historically,  the  term  "internal 
control"  was  applied  almost  exclusively 
within  the  accounting  profession.^"  As 
the  auditing  of  financial  statements 
evolved  from  a  process  of  detailed 
testing  of  transactions  and  account 
balances  towards  a  process  of  sampling 
and  testing,  greater  consideration  of  a 
company's  internal  controls  became 
necessary  in  planning  an  audit.  ^^  If  an 
internal  control  component  had  been 
adequately  designed,  then  the  auditor 
could  limit  further  consideration  of  that 
control  to  procedures  to  determine 
whether  the  control  had  been  placed  in 
operation.  Accordingly,  the  auditor 
could  rely  on  the  control  to  serve  as  a 
basis  to  reduce  the  amount,  timing  or 
extent  of  substantive  testing  in  the 
execution  of  an  audit.  Conversely,  if  an 
auditor  determined  that  an  internal 
control  component  was  inadequate  in 
its  design  or  operation,  then  the  auditor 
could  not  rely  upon  that  control.  In  this 
instance,  the  auditor  would  conduct 


'^  We  proposed  to  use  this  term  throughout  the 
rules  implementing  the  annual  internal  control 
report  requirements  of  Section  404  of  the  Sart>anes- 
Oxlery  Act,  as  well  as  the  revised  Sarfoanes-Oxley 
Section  302  certification  requirements,  to 
complement  the  defined  term  "disclosure  controls 
and  procedures"  referred  to  in  the  Section  302 
requirements.  Congress  used  the'term  "internal 
controls"  in  Section  302  and  "internal  control 
structure  and  proiredures  for  financial  reporting"  in 
Section  404. 

'"  For  a  history  of  the  development  of  internal 
control  standards,  see  Steven  |.  Root.  Beyond 
COSO — Internal  Control  to  Enhance  Corporate 
Governance  (1998). 

''In  1941.  the  Commission  adopted  amendments 
to  Rules  2-02  and  3-07  of  Regulation  S-X  that 
formally  codified  this  practice.  See  Accounting 
Series  Release  No.  21  (Feb.  S.  1941)  (11  FR  10921). 


tests  of  transactions  and  perform 
additional  analyses  in  order  to 
acciunulate  sufficient,  competent  audit 
evidence  to  support  its  opinion  on  the 
finemcial  statements. 

From  the  outset,  it  was  recognized 
that  internal  control  is  a  broad  concept 
that  extends  beyond  the  accounting 
functions  of  a  company.  Early  attempts 
to  define  the  term  focused  primarily  on 
clarifying  the  portion  of  a  company's 
internal  control  that  an  auditor  should 
consider  when  planning  and  performing 
an  audit  of  a  company's  financial 
statements. 3*  However,  this  did  not 
improve  the  level  of  understanding  of 
the  term,  nor  satisfactorily  provide  the 
guidance  sought  by  auditors.  Successive 
definitions  and  formal  studies  of  the 
concept  of  internal  control  followed. 

In  1977,  based  on  recommendations 
of  the  Commission,  Congress  enacted 
the  Foreign  Corrupt  Practices  Act 
("FCPA")."  The  FCPA  codified  the 
accounting  control  provisions  contained 
in  Statement  of  Auditing  Standards  No. 
1  (codified  as  AU  §  320  in  the 
Codification  of  Statements  on  Auditing 
Standards).  Under  the  FCPA,  companies 
that  have  a  class  of  securities  registered 
under  Section  1 2  of  the  Exchange  Act, 
or  that  are  required  to  file  reports  under 
Section  15(d)  of  the  Exchange  Act,  are 
required  to  devise  and  maintain  a 


"  An  early  definition  for  the  term  appeared  in 
Internal  Control — Elements  Of  a  Coordinated 
System  and  Its  Importance  to  Management  and  the 
Independent  Public  Accountant,  a  report  published 
in  1949  by  the  American  Institute  of  Accountants, 
the  predecessor  to  the  American  Institute  of 
Certified  Public  Accountants  ("AICPA").  The  report 
defmed  internal  control  to  mean  "the  plan  of 
organization  and  all  of  the  coordinate  methods  and 
measures  adopted  within  a  business  to  safeguard  its 
assets,  check  the  accuracy  and  reliability  of  its 
accounting  data,  promote  operational  efficiency, 
and  encourage  adherence  to  prescribed  managerial 
|X>licie$."  Subsequent  definitions  of  the  term 
attempted  to  clarify  the  distinction  by  labeling  the 
controls  relevant  to  an  audit  as  "internal  accounting  , 
controls"  and  the  non-accounting  controls  as 
"administrative  controls."  The  AICPA  officially 
dropped  these  distinctions  in  1988.  See  Root,  at  p. 
76. 

"Title  I  of  Pub.  L.  95-213  (1977).' Beginning  in 
1973.  as  a  result  of  the  work  of  the  Office  of  the 
Watergate  Special  Prosecutor,  the  Commission 
became  aware  of  a  pattern  of  conduct  involving  the 
use  of  corporate  funds  for  illegal  domestic  political 
contributions.  A  subsequent  Commission 
investigation  revealed  that  instances  of  undisclosed 
questionable  or  illegal  corporate  payments — both 
domestic  and  foreign — were  widespread.  On  May 
12,  1976,  the  Commission  submitted  to  the  Senate 
Banking,  Housing  and  Urban  Affairs  Committee  a 
report  entitled  Report  on  Questionable  and  Illegal 
Corporate  Payments  and  Practices.  The  report 
described  and  analyzed  the  Commission's 
investigation  concerning  improper  corporate 
payments  and  outlined  legislative  and  other 
responses  that  the  Commission  recommended  to 
remedy  these  problems.  One  of  the  Commission's 
recommendations  was  that  Congress  enact 
legislation  aimed  expressly  at  enhancing  the 
accuracy  of  the  corporate  books  and  records  and  the 
reliability  of  the  audit  process. 
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system  of  internal  accounting  controls 
sufficient  to  provide  reasonable 
assurances  that: 

•  transactions  are  executed  in 
accordance  with  management's  general 
or  specific  authorization; 

•  transactions  are  recorded  as 
necessary  (1)  to  permit  preparation  of 
financial  statements  in  conformity  with 
generally  accepted  accounting 
principles  or  any  other  criteria 
applicable  to  such  statements,  and  (2)  to 
maintain  accountability  for  assets; 

•  access  to  assets  is  permitted  only  in 
accordance  with  management's  general 
or  specific  authorization;  and 

•  the  recorded  accountability  for 
assets  is  compared  with  the  existing 
assets  at  reasonable  intervals  and 
appropriate  action  is  taken  with  respect 
to  any  differences. ■»° 

In  1985,  a  private-sector  initiative 
known  as  the  National  Conunission  on 
Fraudulent  Financial  Reporting,  also 
known  as  the  Treadway  Commission, 
was  formed  to  study  the  financial 
reporting  system  in  the  United  States.  In 
1987,  the  Tfeadway  Commission  issued 
a  report  recommending  that  its 
sponsoring  organizations  work  together 
to  integrate  the  various  internal  control 
concepts  and  definitions  and  to  develop 
a  common  reference  point. 

In  response,  the  Committee  of 
Sponsoring  Organizations  of  the 
Treadway  Commission  ("COSO")  *' 
undertook  an  extensive  study  of  internal 
control  to  establish  a  common  definition 
that  would  serve  the  needs  of 
companies,  independent  public 
accountants,  legislators  and  regulatory 
agencies,  and  to  provide  a  broad 
framework  of  criteria  against  which 
companies  could  evaluate  the 
effectiveness  of  their  internal  control 
systems.  In  1992,  COSO  published  its 
Internal  Control — Integrated 
Fmrnework.*^  The  COSO  Framework 
defined  internal  control  as  "a  process. 


^nSee  Exchange  Act  Section  13(b)(2)  (15  U.S.C. 
78m(b)(2)j. 

■*'  The  Treadway  Commission  was  sponsored  by 
the  AiCPA,  the  American  Accounting  Association, 
the  Financial  Executives  International  (formerly 
Financial  Executives  Institute),  the  Institute  of 
Internal  Auditors  and  the  Institute  of  Management 
Accountants  (formerly  the  National  Association  of 
Accountants).  The  Treadway  Commission's  report, 
the  Report  of  the  National  Commission  on 
Fraudulent  Financial  Reporting  (Oct.  1987),  is  ,. 
available  at  n-ifw. coso.org. 

■*'  See  COSO,  Internal  Control— Integrated 
Framework  (1992)  ( "COSO  Report  ").  In  1994,  COSO 
published  an  addendum  to  the  Heporting  to 
External  Parties  volume  of  the  COSO  Report.  The 
addendum  discusses  the  issue  of,  and  provides  a 
vehicle  for,  expanding  the  scope  of  a  public 
management  report  on  internal  control  to  address 
additional  controls  pertaining  to  safeguarding  of 
assets.  In  1996.  COSO  issued  a  supplement  to  its 
original  framework  to  address  the  application  of 
internal  control  over  financial  derivative  activities. 


effected  by  an  entity's  board  of 
directors,  management  and  other 
personnel,  designed  to  provide 
reasonable  assurance  regarding  the 
achievement  of  objectives"  in  three 
categories — effectiveness  and  efficiency 
of  operations;  reliability  of  financial 
reporting;  and  compliance  with 
applicable  laws  and  regulations.  COSO 
fiirther  stated  that  internal  control 
consists  of:  the  control  environment, 
risk  assessment,  control  activities, 
information  and  communication,  and 
monitoring.  The  scope  of  internal 
control  therefore  extends  to  policies, 
plans,  procedures,  processes,  systems, 
activities,  functions,  projects,  initiatives, 
and  endeavors  of  all  types  at  all  levels 
of  a  company. 

In  1995,  the  AICPA  incorporated  the 
definition  of  internal  control  set  forth  in 
the  COSO  Report  in  Statement  on 
Auditing  Standards  No.  78  (codified  as 
AU  §  3 1 9  in  the  Codification  of 
Statements  on  Auditing  Standards).''^ 
Although  we  recognized  that  the  AU 
§  319  definition  was  derived  from  the 
COSO  definition,  our  proposal  referred 
to  AU  §  319  because  we  thought  that  the 
former  constituted  a  more  formal  and 
widely-accessible  version  of  the 
definition  than  the  latter. 

2.  Comments  on  the  Proposal 

We  received  comments  from  25 
commenters  on  the  proposed  definition 
of  "internal  control  and  procedures  for 
financial  reporting."  Eleven  commenters 
stated  that  the  proposed  definition  of 
internal  control  was  appropriate  or 
generally  agreed  with  the  proposal.^'* 
Two  of  these  noted  that  the  definition 
in  AU  §  319  had  been  adopted  by  the 
bank  regulatory  agencies  for  use  by 
banking  institutions."^  Fourteen  of  the 
25  commenters  opposed  the  proposed 
definition.  Two  of  these  asserted  that 
the  proposed  definition  was  too 
complex  cind  would  not  resolve  the 
confusion  that  existed  over  the  meaning 
or  scope  of  the  term. 


"Auditing  Standards  Board,  AICPA.  Statement 
on  Auditing  Standards  No.  78,  Consideration  of 
Internal  Control  in  a  Financial  Statement  Audit:  An 
Amendment  to  Statement  on  Auditing  Standards 
No.  55  (1995). 

*■'  See  letters  regarding  File  No.  S7-40-O2  of: 
America's  Community  Bankers  ("ACB");  American 
Corporate  Counsel  Association  ("ACCA"); 
American  Institute  of  Certified  Public  Accountants 
("AICPA");  Compass  Bancshares,  Inc.  ("Compass  "): 
Computer  Sciences  Corporation  ("CSC");  the 
Edison  Electric  Institute  ("EEI");  the  Independent 
Community  Bankers  of  America  ("ICBA"):  the 
Institute  of  Internal  Auditors  ("UA");  the 
.Association  of  the  Bar  of  the  City  of  New  York, 
Committee  on  Corporate  Law  ("NYCB-CCL"): 
Protiviti;  and  Siemens  AG. 

*^See  letters  regarding  File  No.  S7-40-02  of  ACB 
and  ICBA. 


Several  of  the  commenters  that  were " 
opposed  to  the  proposed  definition 
thought  that  we  should  refer  to  COSO 
for  the  definition  of  internal  control, 
rather  than  AU  §  319.-*^  Some  of  these 
commenters  noted  that  the  objective  of 
AU  §  319  is  to  provide  guidance  to 
auditors  regarding  their  consideration  of 
internal  control  in  planning  and 
performing  an  audit  of  financial 
statements.  The  common  concern  of 
these  commenters  was  that  AU  §  319 
does  not  provide  any  measure  or 
standard  by  which  a  company's 
management  can  determine  that  internal 
control  is  effective,  nor  does  it  define 
what  constitutes  effective  internal 
control.  One  commenter  believed  that 
absent  such  evaluative  criteria  or 
definition  of  effectiveness,  the  proposed 
rules  could  not  be  implemented 
effectively.''^  In  addition,  several  of  the 
commenters  opposed  to  the  proposed 
definition  suggested  that  we  use  the 
term  "internal  control  over  financial 
reporting"  rather  than  the  term  "internal 
controls  and  procedures  for  financial 
reporting,"*'*  on  the  ground  that  the 
former  is  more  consistent  with  the 
terminology  currently  used  within  the 
auditing  literature. 

A  few  of  the  commenters  urged  us  to 
adopt  a  considerably  broader  definition 
of  internal  control  that  would  focus  not 
only  on  internal  control  over  financial 
reporting,  but  also  on  internal  control 
objectives  associated  with  enterprise 
risk  management  and  corporate 
governance.  While  we  agree  thahthese 
are  important  objectives,  the  definition 
that  we  are  adopting  retains  a  focus  on 
financial  reporting,  consistent  with  our 
position  articulated  in  the  Proposing 
Release.  We  are  not  adopting  a  more 
expansive  definition  of  internal  control 
for  a  variety  of  reasons.  Most  important, 
we  believe  that  Section  404  focuses  on 
the  element  of  internal  control  that      ~ 
relates  to  financial  reporting.  In 
addition,  many  commenters  indicated 
that  even  the  more  limited  definition 
related  to  financial  reporting  that  we 
proposed  will  impose  substantial 
reporting  and  cost  burdens  on 
companies.  Finally,  independent 
accountants  traditionally  have  not  been 
responsible  for  reviewing  and  testing,  or 
attesting  to  an  assessment  by 
management  of,  internal  controls  that 


•*See  Jetters  regarding  File  No.  S7-40-02  of:  the 
American  Bar  .Association.  Committee  on  the 
Federal  Regulation  of  Securities  and  the  Committee 
on  Law  and  Accounting  (".AB.A");  the  Federal 
Reserve  Bank  of  Atlanta  (FED  "):  IIA:  Simon  Lome 
("Lome"):  and  Pricewaterhouse  Coopers  LLP 
("PwC"). 

■"See  ABA  letter  regarding  File  No.  S7-40-02. 

■^See  letters  regarding  File  No.  S7-40-02  of: 
AICPA:  Compass;  Deloitte  &  Touche  LLP  ("D&T"); 
IIA;  KPMG  LLP  ("KPMG");  and  PwC. 


36640  Federal  Register / Vol.  68,  No.  117 /Wednesday,  June  18,  2003 /Rules  and  Regulations 


are  outside  the  boundary  of  financial 
reporting. 

3.  Final  Rules 

After  consideration  of  the  comments, 
we  have  decided  to  make  several 
modifications  to  the  proposed 
amendments.  We  agree  that  we  should 
use  the  term  "internal  control  over 
financial  reporting"  in  our  amendments 
to  implement  Section  4CM.  as  well  as  our 
revisions  to  the  Section  302  certification 
requirements  and  forms  of 
certification. **>  Rapidly  changing 
terminology  has  been  one  obstacle  in 
the  development  of  an  accepted 
understanding  of  internal  control.  The 
term  "internal  control  over  financial 
reporting"  is  the  predominant  term  used 
by  companies  and  auditors  and  best 
encompasses  the  objectives  of  the 
Sarbanes-Oxley  Act.  In  addition,  by 
using  this  term,  we  avoid  having  to 
familiarize  investors,  companies  and 
auditors  with  new  terminology,  which 
should  lessen  any  confusion  that  may 
exist  about  the  meaning  and  scope  of 
internal  control. 

The  final  rules  define  "internal 
control  over  financial  reporting"  as: 

A  process  designed  by,  or  under  the 
supervision  of,  the  registrant's  principal 
executive  and  principal  Hnancial  officers,  or 
persons  performing  similar  functions,  and 
effected  by  the  registrant's  board  of 
directors,'"  management  and  other 
personnel,  to  provide  reasonable  assurance 
regarding  the  reliability  of  financial  reporting 
and  the  preparation  of  financial  statements 
for  external  purposes  in  accordance  with 
generally  accepted  accounting  principles  and 
includes  those  policies  and  procedures  that: 

(1)  Pertain  to  the  maintenance  of  records 
that  in  reasonable  detail  accurately  and  fairly 
reflect  the  transactions  and  disptositions  of 
the  assets  of  the  registrant: 


*"  See  new  Item  308  of  Regulations  S-K  and  S- 
B,  amended  Items  1-02  and  2-02  of  Regulation  S- 
X:  amended  Items  307and  401  of  Regulations  S-K 
and  S-B:  amended  Exchange  Act  Rules  13a-14. 
13a-1S,  15d-14  and  15d-15:  and  amended  Forms 
20-F  and  40-F 

"The  COSO  Report  states  that  the  composition 
of  a  company's  board  and  audit  committee,  and 
how  the  directors  fulfill  their  responsibilities 
related  to  the  Hnancial  reporting  process,  are  key 
aspects  of  the  company's  control  environment.  An 
important  element  of  the  company's  internal 
control  over  financial  reporting  "*   *   *  is  the 
involvement  of  the  board  or  audit  committee  in 
overseeing  the  financial  reporting  process, 
including  assessing  the  reasonableness  of 
management's  accounting  judgments  and  estimates 
and  reviewing  key  filings  with  regulatory  agencies." 
See  COSO  Report  at  130.  The  Commission  similarly 
has  stated  in  the  past  that  both  a  company's 
management  and  board  have  important  roles  to  play 
in  establishing  a  supportive  control  environment.  In 
its  1981  Statement  of  Policy  regarding  the  FCPA, 
the  Commission  stated.  "In  the  last  analysis,  the  key 
to  an  adequate  'control  environment'  is  an  approach 
on  the  part  of  the  board  and  top  management  which 
makes  clear  what  is  expected  and  that  conformity 
to  these  expectations  will  be  rewarded  while 
breaches  will  be  punished."  See  Release  No.  34- 
17500  (Jan.  29,  1981)  [46  FR  11544|. 


(2)  Provide  reasonable  assurance  that 
transactions  are  recorded  as  necessary  to 
permit  preparation  of  financial  statements  in 
accordance  with  generally  accepted 
accounting  principles,  and  that  receipts  and 
expenditures  of  the  registrant  are  being  made 
only  in  accordance  with  authorizations  of 
management  and  directors  of  the  registrant; 
and 

(3)  Provide  reasonable  assurance  regarding 
prevention  or  timely  detection  of 
unauthorized  acquisition,  use  or  disposition 
of  the  registrant's  assets  that  could  have  a 
material  effect  on  the  flnancial  statements.*^ 

We  recognize  that  our  definition  of 
the  term  "internal  control  over  financial 
reporting"  refiected  in  the  final  rules 
encompasses  the  subset  of  internal 
controls  addressed  in  the  CXDSO  Report 
that  pertains  to  financial  reporting 
objectives.  Our  definition  does  not 
encompass  the  elements  of  the  CXDSO 
Report  definition  that  relate  to 
effectiveness  and  efficiency  of  a 
company's  operations  and  a  company's 
compliance  with  applicable  laws  and 
regulations,  with  the  exception  of 
compliance  with  the  applicable  laws 
and  regulations  directly  related  to  the 
preparation  of  financial  statements, 
such  as  the  Commission's  financial 
reporting  requirements.^^  Our  definition 
is  consistent  with  the  description  of 
internal  accounting  controls  in 
Exchange  Act  Section  13fb)(2){B).s3 

Following  the  general  language 
defining  internal  control  over  financial 
reporting,  clauses  (1)  and  (2)  include  the 
internal  control  matters  described  in 
Section  103  of  the  Sarbanes-Oxley  Act 
that  the  company's  registered  public 
accounting  firm  is  required  to  evaluate 
in  its  audit  or  attestation  report.  ^^  This 


^'  See  amended  Exchange  Act  Rules  13a-14(d) 
and  15d-14(d).  The  scope  of  the  term  "preparation 
of  financial  statements  in  accordance  with  generally 
accepted  accounting  principles"  in  the  definition 
encompasses  financial  statements  prepared  for 
regulatory  reporting  purposes. 

'''  Codification  of  Statements  on  Auditing 
Standards  Section  317  requires  auditors  to  consider 
a  company's  compliance  with  laws  and  regulations 
that  have  a  direct  and  material  effect  on  the 
financial  statements. 

"15U.S.C.  78m(b)(2)(B). 

^*  Section  103  of  the  Sarbanes-Oxley  Act  requires 
the  PCAOB  to  establish  by  rule  standards  to  be  used 
by  registered  public  accounting  firms  in  the 
preparation  and  issuance  of  audit  reports.  In 
carrying  out  this  responsibility,  the  PCAOB  must 
include  in  the  auditing  standards  that  it  adopts, 
among  other  things:  a  requirement  that  each 
registered  public  accounting  firm  descril}e  in  each 
audit  report  the  scope  of  its  testing  of  the 
company's  internal  control  structure  and 
procedures  performed  in  fulfilling  its  internal 
control  evaluation  and  reporting  required  by 
Section  404(b)  of  the  Sarbanes-Oxley  Act;  present 
in  the  audit  report  (or  attestation  report)  its  findings 
from  such  testing:  and  an  evaluation  of  whether  the 
company's  internal  control  structure  and 
procedures:  (1 )  Include  maintenance  of  records  that 
in  reasonable  detail  accurately  and  fairly  reflect  the 
transactions  and  dispositions  of  the  company's 
assets:  and  (2)  provide  reasonable  assurance  that 
transactions  are  recorded  as  necessary  to  permit 


language  is  included  to  make  clear  that 
the  assessment  of  management  in  its 
internal  control  report  as  to  which  the 
company's  registered  public  accounting 
firm  will  be  required  to  attest  and  report 
specifically  covers  the  matters 
referenced  in  Section  103.  A  few 
conmienters  believed  that  it  would 
cause  confusion  if  the  definition  of 
internal  control  did  not  acknowledge 
the  objectives  set  forth  in  Section  103  of 
the  Sarbanes-Oxley  Act.  As  discussed  in 
Section  II.G  below,  the  PCAOB  is 
responsible  for  establishing  the  Section 
103  standards. 

Our  definition  also  includes,  in  clause 
(3),  explicit  reference  to  assurances 
reg£irding  use  or  disposition  of  the 
company's  assets.  This  provision  is 
specifically  included  to  make  clear  that, 
for  purposes  of  our  definition,  the 
safeguarding  of  assets  is  one  of  the 
elements  of  internal  control  over 
financial  reporting  and  it  addresses  the 
supplementation  of  the  COSO 
Framework  after  it  was  originally 
promulgated.  In  the  absence  of  our 
change  to  the  definition,  the 
determination  of  whether  control 
regarding  the  safeguarding  of  assets  falls 
within  a  company's  internal  control 
over  financial  reporting  currently  could 
be  subject  to  varying  interpretation. 

Safeguarding  of  assets  had  been  a 
primary  objective  of  internal  accounting 
control  in  SAS  No.  1.  hi  1988,  the  ASH 
issued  Statement  of  Auditing  Standards 
No.  55  (codified  as  AU  §  319  in  the 
Codification  of  Statements  on  Auditing 
Standards),  which  replaced  AU  §  320. 
SAS  No.  55  revised  the  definition  of 
"internal  control"  and  expanded 
auditors'  responsibilities  for  considering 
internal  control  in  a  financial  statement 
audit.  The  prior  classification  of  internal 
control  into  the  two  categories  of 
"internal  accounting  control"  and 
"administrative  control"  was  replaced 
with  the  single  term  "internal  control 
structure,"  which  consisted  of  three 
interrelated  components — control 
environment,  the  accounting  system  and 
control  procedures.  Under  this  new 


preparation  of  financial  statements  in  accordance 
with  generally  accepted  accounting  principles,  and 
that  receipts  and  expenditures  of  the  company  are 
being  made  only  in  accordance  with  the 
authorization  of  management  and  directors  of  the 
company.  In  the  audit  report  (or  attestation  report), 
the  registered  public  accounting  firm  also  must 
describe,  at  a  minimum,  material  weaknesses  in 
such  internal  controls  and  any  material 
noncompliance  found  on  the  basis  of  such  testing. 
See  Sections  103(a)(2)(A)(iii)(I),  (II)  and  (III)  of  the 
Sart>anes-Oxley  Act.  See  also.  Interim  Professional 
Attestation  Standards  Rule  3300T,  adopted  in 
PCAOB  Release  No.  2003-006  (Apr.  18,  2003),  and 
approved  by  the  Commission  on  April  25,  2003. 
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definition,  the  safeguarding  of  assets 
was  no  longer  a  primary  objective,  but 
a  subset  of  the  control  procedures 
component.55  The  COSO  Report 
followed  this  shift  in  the  iteration  of 
safeguarding  of  assets.  The  COSO 
Report  states  that  operations  objectives 
"pertain  to  effectiveness  and  efficiency 
of  the  entity's  operations,  including 
performance  and  profitability  goals  and 
safeguarding  resources  against  loss."  ^^ 
However,  the  report  also  clarifies  that 
safeguarding  of  assets  can  fall  within 
other  categories  of  internal  control.^^ 

In  1994.  COSO  published  an 
addendum  to  the  Reporting  to  External 
Parties  volume  of  the  COSO  Report.  The 
addendiun  was  issued  in  response  to  a 
concern  expressed  by  some  parties, 
including  the  U.S.  General  Accounting 
Office,  that  the  management  reports 
contemplated  by  the  COSO  Report  did 
not  adequately  address  controls  relating 
to  safeguarding  of  assets  and  therefore 
would  not  fully  respond  to  the 
requirements  of  the  FCPA.ss  In  the 


'*  Control  procedures  were  described  as  policies 
and  procedures  in  addition  to  the  control 
environment  and  accounting  system  that 
management  established  to  provide  reasonable 
assurance  that  specific  entity  objectives  will  be 
achieved.  SAS  55  also  states  that  control  procedures 
may  generally  be  categorized  as  procedures  that 
include,  among  other  things,  "adequate  safeguards 
over  access  to  and  use  of  assets  and  records,  such 
as  secured  facilities  and  authorization  for  access  to 
computer  programs  and  data  files."  See  Statement 
on  Auditing  Standards  No.  55,  paragraph  no.  11. 

56  See  COSO  "Addendum  to  Reporting  to 
External  Parties,"  Internal  Control— Integrated 
Framework.  (1994)  ( "1994  Addendum  ")  at  p.  154. 

"The  COSO  Report  states:  "Although  these 
jobjectives  relating  to  safeguarding  of  resources]  are 
primarily  operations  objectives,  ceriain  aspects  of 
safeguarding  can  fall  under  other  categories  •   *   * 
[Tjhe  goal  of  ensuring  that  any  such  asset  losses  are 
properly  reflected  in  the  entity's  financial 
statements  represents  a  financial  reporting 
objective."  The  category  in  which  an  objective  falls 
can  sometimes  depend  on  the  circumstances. 
Continuing  the  discussion  of  safeguarding  of  assets, 
controls  to  prevent  theft  of  assets — such  as 
maintaining  a  fence  around  inventory  and  a 
gatekeeper  verifying  proper  authorization  of 
requests  for  movement  of  goods — fall  under  the 
operations  category.  These  controls  normally  would 
not  be  relevant  to  the  reliability  of  financial 
statement  preparation,  because  any  inventory  losses 
would  be  detected  pursuant  to  periodic  physical 
inspection  and  recorded  in  the  financial  statements. 
However,  if  for  financial  reporting  purposes 
management  relies  solely  on  perpetual  inventoh' 
records,  as  may  be  the  case  for  interim  reporting, 
the  physical  security  controls  would  then  also  fall 
within  the  financial  reporting  category.  This  is 
because  these  physical  security  controls,  along  with 
other  controls  over  the  perpetual  inventory  records, 
would  be  needed  to  ensure  reliable  financial 
reporting.  Id.  at  37. 

"  As  stated  in  n.  1  to  the  1994  Addendum,  the 
FCPA  requires  companies,  among  other  things,  to 
"devise  and  maintain  a  system  of  internal 
accounting  controls  sufficient  to  provide  reasonable 
assurances  that  (i)  transactions  are  executed  in 
accordance  with  management's  general  or  specific 
authorization:  (ii)  transactions  are  recorded  as 
necessary  *   *  *  to  maintain  accountability  for 


addendum,  COSO  concluded  that  while 
it  believed  its  definition  of  internal 
control  in  its  1992  report  remained 
appropriate,  it  recognized  that  the  FCPA 
encompasses  certain  controls  related  to 
safeguarding  of  assets  and  that  there  is 
a  reasonable  expectation  on  the  part  of 
some  readers  of  management's  internal 
control  reports  that  the  reports  will 
cover  such  controls.  The  addendum 
therefore  sets  forth  the  foUovtring 
definition  of  the  term  "internal  control 
over  safeguarding  of  assets  against 
imauthorized  acquisition,  use  or 
disposition": 

Internal  control  over -safeguarding  of  assets 
against  unauthorized  acquisition,  use  or 
disposition  is  a  process,  effected  by  an 
entity's  board  of  directors,  management  and 
other  personnel,  designed  to  provide 
reasonable  assurance  regarding  prevention  or 
timely  detection  of  unauthorized  acquisition, 
use  or  disposition  of  the  entity's  assets  that 
could  have  a  material  effect  on  the  financial 
statements. 

^  As  indicated  above,  to  achieve  the 
desired  result  and  to  provide 
consistency  with  COSO's  1994 
addendum,  we  have  incorporated  this 
definition  into  our  definition  of 
"internal  control  over  financial 
reporting."  We  are  persuaded  that  this 
is  appropriate  given  the  fact  that  our 
definition  will  be  used  for  piuposes  of 
public  management  reporting,  and  that 
the  companies  that  will  be  subject  to  the 
Section  404  requirements  also  are 
subject  to  the  FCPA  requirements.  So, 
under  the  final  rules,  safeguarding  of 
assets  as  provided  is  specifically 
included  in  our  definition  of  "internal 
control  over  financial  reporting." 

B.  Management's  Annual  Assessment 
of,  and  Report  on,  the  Company's 
Internal  Control  Over  Financial 
Reporting 

1 .  Proposed  Rule 

We  proposed  to  amend  Item  307  of 
Regulations  S-K  and  S-B,  as  well  as 
Forms  20-F  and  40-F,  to  require  a 
company's  aimual  report  to  include  an 
internal  control  report  of  management 
containing: 

•  A  statement  of  management's 
responsibility  for  establishing  and 
maintaining  adequate  internal  controls 
and  procedures  for  financial  reporting; 

•  The  conclusions  of  management 
about  the  effectiveness  of  the  company's 
internal  controls  and  procedures  for 
financial  reporting  based  on 


management's  evaluation  of  those 
controls  and  procedures;  and 

•  A  statement  that  the  registered 
public  accounting  firm  that  prepared  or 
issued  the  company's  audit  report 
relating  to  the  financial  statements 
included  in  the  company's  annual 
report  has  attested  to,  and  reported  on, 
management's  evaluation  of  the 
company's  internal  controls  and 

Procedures  for  financial  reporting, 
he  proposed  amendments  did  not  list 
any  additional  disclosine  requirements 
for  the  management  report,  but  rather 
would  have  afforded  management  the 
flexibility  to  tailor  the  report  to  fit  its 
company's  particular  circiunstances. 

2.  Comments  on  the  Proposal 

We  received  comments  from  17 
commenters  on  our  proposed  annual 
internal  control  report  requirements.  All 
of  these  commenters  believed,  in 
varying  degrees,  that  we  should  set  forth 
additional  disclosine  criteria  or 
standards  for  the  management  report. 
Nine  commenters  stated  that  we  should  , 
provide  guidance  as  to  the  topics  to  be 
addressed  in  the  management  report,  or 
specify  standards  or  a  common  set  of 
internal  control  objectives  to  be 
considered  by  management  when        ' 
assessing  the  effectiveness  of  its 
company's  internal  control  over 
financial  reporting  to  ensure  that  control 
objectives  are  adt^essed  in  a  consistent 
fashion.  ^^  These  commenters  believed 
that  consistent  standards  for 
management's  report  on  internal  control 
would  help  investors  to  understand  and 
compare  the  quality  of  various 
management  internal  control  reports. 

Several  commenters  also  thought  that 
we  should  require  management's 
internal  control  report  to  include  certain 
recitations  that  would  parallel 
recitations  that  the  registered  public 
accounting  firm  would  have  to  make  in 
its  report  attesting  to  management's 
assessment.**"  Additional  commenters 
believed  that  the  management  report  on 
internal  control  should  specifically 
reference  the  objectives  contained  in 
Section  103  of  the  Sarbanes-Oxley 
Act.^'  Furthermore,  although  Section 
404(b)  of  the  Sarbanes-Oxley  Act  does 
not  explicitly  direct  us  to  require 
companies  to  file  the  registered  public 
accounting  firms'  attestation  reports  as 
part  of  the  companies'  aimual  report 
filings,  we  proposed  a  filing 


assets;  (iii)  access  to  assets  is  permitted  only  in 
accordance  with  management's  general  or  specific 
authorization;  and  (iv)  the  recorded  accountability 
for  assets  is  compared  with  the  existing  assets  at 
reasonable  intervals  and  appropriate  action  is  taken 
with  respect  to  any  differences." 


58  See  letters  regarding  File  No.  S7-4(M)2  of: 
ABA;  CSC;  EEI;  FED;  Eastman  Kodak  Co. 
("Kodak");  KPMG;  Protiviti;  and  PwC. 

""See  letters  regarding  File  No.  S7-40-02  of: 
ACCA  and  Financial  Executives  Institute  f'FEI"). 

6'  S6e  letters  regarding  File  No.  S7-40-02  of: 
MCPA;  BCO  Seidman.  LLP  CBDO");  DAT;  Ernst  & 
Young  LLP  ('E&Y  ");  KPMG;  and  PwC 


36642  Federal  Register / Vol.  68,  No.  117 /Wednesday,  June  18.  2003 /Rules  and  Regulations 


requirement  that  most  of  those 
commenting  on  this  aspect  of  the 
proposal  supported. 

3.  Final  Rules 

After  evaluating  the  comments 
received,  we  are  adopting  the  proposals 
with  several  modifications.  The  final 
rules  require  a  company's  annual  report 
to  include  an  internal  control  report  of 
management  that  contains: 

•  A  statement  of  management's 
responsibility  for  establishing  and 
maintaining  adequate  internal  control 
over  financial  reporting  for  the 
company: 

•  A  statement  identifying  the 
framework  used  by  management  to 
conduct  the  required  evaluation  of  the 
effectiveness  of  the  company's  internal 
control  over  financial  reporting; 

•  Management's  assessment  of  the 
effectiveness  of  the  company's  internal 
control  over  financial  reporting  as  of  the 
end  of  the  company's  most  recent  fiscal 
year,  including  a  statement  as  to 
whether  or  not  the  company's  iotemal 
control  over  financial  reporting  is 
effective."^  The  assessment  must 
include  disclosure  of  any  "material 
weaknesses"  "3  in  the  company's 
internal  control  over  financial  reporting 
identified  by  management.  Management 
is  not  permitted  to  conclude  that  the 
company's  internal  control  over 
financial  reporting  is  effective  if  there 
are  one  or  more  material  weaknesses  in 
the  company's  internal  control  over 
financial  reporting;  and 

•  A  statement  tlnat  the  registered 
public  accounting  firm  that  audited  the 
financial  statements  included  in  the 
annual  report  has  issued  an  attestation 
report  on  management's  assessment  of 
the  registrant's  internal  control  over 
financial  reporting.*'' 

As  proposed,  our  final  rules  also  require 
a  company  to  file,  as  part  of  the 
company's  annual  report,  the  attestation 


"  Management  must  state  whether  or  not  the 
company's  internal  control  over  financial  reporting 
is  effective.  A  negative  assurance  statement 
indicating  that  nothing  has  come  to  management's 
attention  to  suggest  that  the  company's  internal 
control  over  financial  reporting  is  not  effective  will 
not  be  acceptable. 

"A  "material  weakness"  is  defined  in  Statement 
on  Auditing  Standards  No.  60  (codified  in 
Codification  of  Statements  on  Auditing  Standards 
AU  §  325)  as  a  reportable  condition  in  which  the 
design  or  operation  of  one  or  more  of  the  internal 
control  components  does  not  reduce  to  a  relatively 
low  level  the  risk  that  misstatements  caused  by 
errors  or  fraud  in  amounts  that  would  be  material 
in  relation  to  the  financial  statements  being  audited 
may  occur  and  not  be  detected  within  a  timely 
period  by  employees  in  the  normal  course  of 
performing  their  assigned  functions.  See  discussion 
in  Section  Il.B.3.b.  below. 

**  See  new  Item  308  of  Regulations  S-B  and  S- 
K,  Item  IS  of  Form  20rF  and  General  Iiutruction 
8(6)  of  Form  40-F. 


report  of  the  registered  public 
accounting  firm  that  audited  the 
company's  financial  statements.  , 

a.  Evaluation  of  Internal  Control  Over 
Financial  Reporting 

In  the  Proposing  Release,  we 
requested  corrunent  on  whether  we 
should  establish  specific  evaluative 
criteria  for  management's  report  on 
internal  control.  All  of  the  commenters 
responding  to  this  request  supported  the 
establishment  of  such  evailuative  criteria 
in  order  to  improve  comparability 
among  the  standards  used  by  companies 
to  conduct  their  annual  internal  control 
evaluations. ''^  Several  commenters 
believed  that  we  either  should  adopt  the 
COSO  Framework  as  the  means  by 
which  management  must  evaluate  its 
company's  internal  control  over 
financial  reporting  or,  alternatively, 
simply  acknowledge  the  COSO 
Framework  as  being  suitable  for 
purposes  of  management's  evaluation. 
Other  commenters  suggested  that  we 
require  management  to  evaluate  the 
effectiveness  of  a  company's  internal 
control  over  financial  reporting  using 
suitable  control  criteria  established  by  a 
group  that  follows  due  process 
procedures. 

After  consideration  of  the  comments, 
we  have  modified  the  final  requirements 
to  specify  that  management  must  base 
its  evaluation  of  the  effectiveness  of  the 
company's  internal  control  over 
financial  reporting  on  a  suitable, 
recognized  control  framework  that  is 
established  by  a  body  or  group  that  has 
followed  due-process  procedures, 
including  the  broad  distribution  of  the 
framework  for  public  comment.** 

The  COSO  Framework  satisfies  our 
criteria  and  may  be  used  as  an 
evaluation  framework  for  purposes  of 
management's  annual  internal  control 
evaluation  and  disclosure  requirements. 
However,  the  final  rules  do  not  mandate 
use  of  a  particular  framework,  such  as 
the  COSO  Framework,  in  recognition  of 
the  fact  that  other  evaluation  standards 
exist  outside  of  the  United  States,*^  and 
that  frameworks  other  than  COSO  may 
be  developed  within  the  United  States 
in  the  future,  that  satisfy  the  intent  of 
the  statute  without  diminishing  the 


"  Many  commenters  cited  the  absence  of 
evaluative  criteria  in  AU  §  319  in  their  arguments 
against  the  reference  to  AU  S  319  in  our  proposed 
definition  of  "internal  controls  and  procedures  tor 
financial  reporting." 

■"See  amended  Exchange  Act  Rule  13a-lS(c)  or 
ISd-lS(c).  amended  Item  IS  of  Form  ZO-F  and 
amended  General  Instruction  (B)  to  Form  40-F. 

"'  The  Guidance  on  Assessing  Control  published 
by  the  Canadian  Institute  of  Chartered  Accountants 
and  the  Tumbull  Report  published  by  the  Institute 
of  Chartered  Accountants  in  England  &  Wale*  an 
examples  of  other  suitable  frameworks. 


benefits  to  investors.  The  use  of 
Standard  measures  that  are  publicly 
available  will  enhance  the  quality  of  the 
internal  control  report  and  will  promote 
comparabilify  of  the  internal  control 
reports  of  different  companies.  The  final 
rules  require  management's  report  to 
identify  the  evaluation  framework  used 
by  management  to  assess  the 
effectiveness  of  the  company's  internal 
control  over  financial  reporting.'^* 

Specifically,  a  suitable  framework 
must:  be  bee  &t)m  bias;  permit 
reasonably  consistent  qualitative  and 
quantitative  measurements  of  a 
company's  internal  control;  be 
sufficiently  complete  so  that  those 
relevant  fectors  Uiat  would  alter  a 
conclusion  about  the  effectiveness  of  a 
company's  internal  controls  are  not 
omitted;  and  be  relevant  to  an 
evaluation  of  internal  control  over 
financial  reporting.*^ 

b.  Auditor  Independence  Issues 

Because  the  auditor  is  required  to 
attest  to  management's  assessment  of 
internal  control  over  financial  reporting, 
management  and  the  company's 
independent  auditors  will  need  to 
coordinate  their  processes  of 
documenting  and  testing  the  internal 
controls  over  financial  reporting. 
However,  we  remind  companies  and 
their  auditors  that  the  Commission's 
rules  on  auditor  independence  prohibit 
an  auditor  from  providing  certain 
nonaudit  services  to  an  audit  client.'" 
As  the  Commission  stated  in  its  auditor 
independence  release,  auditors  may 
assist  management  in  documenting 
internal  controls.  When  the  auditor  is 
engaged  to  assist  management  in 
documenting  internal  controls, 
management  must  be  actively  involved 
in  the  process.  We  understand  the  need 
for  coordination  between  management 
and  the  auditor,  however,  we  remind 
companies  and  auditors  that 
management  cannot  delegate  its 
responsibilify  to  assess  its  internal 
controls  over  financial  reporting  to  the 
auditor. ''  The  rules  adopted  today  do 


■*  We  are  aware  that  some  of  the  evaluation 
frameworks  used  to  assess  a  foreign  company's 
internal  controls  in  its  home  country  do  not  require 
a  statement  regarding  whether  the  company's 
system  of  internal  control  has  been  effective.  Under 
our  final  rules,  management  of  a  foreign  reporting 
company  who  relies  on  such  an  evaluation 
framework  used  in  its  home  country  is  nevertheless 
under  an  obligation  to  state  affirmatively  whether 
its  company's  internal  controls  are,  or  are  not, 
effective. 

"■See  AT  S 101,  paragraph  24. 

'°  See  Release  No.  33-8183  (Jan.  28,  2003)  (68  PR 
6006). 

"  Management's  acceptance  of  responsibility  for 
the  documentation  and  testing  performed  by  the 
auditor  does  not  satisfy  the  auditor  independence 
rules. 
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not  amend  the  Commission's  rules  on 
auditor  independence. 

c.  Material  Weaknesses  in  Internal 
Control  Over  Financial  Reporting 

In  the  Proposing  Release,  we  did  not 
propose  any  specific  standard  on  which 
management  would  base  its  conclusion 
that  the  company's  internal  control  over 
financial  reporting  is  effective.  We 
requested  comment  on  whether  we  ' 
should  prescribe  specific  standards 
upon  which  an  effectiveness 
determination  would  be  based,  and  also 
what  standards  we  should  consider. 
Several  commenters  agreed  that  the 
final  rules  should  specify  standards,  and 
all  believed  that  the  existence  of  a 
material  weakness  in  internal  control 
over  financial  eporting  should  preclude 
a  conclusion  by  management  that  a 
registrant's  internal  control  over 
financial  reporting  is  effective.  We  have 
considered  these  comments,  and  agree 
that  the  rules  should  set  forth  this 
threshold  for  concluding  that  a 
company's  internal  control  over 
financial  reporting  is  effective. 

The  final  rules  therefore  preclude 
management  from  determining  that  a 
company's  internal  control  over 
financial  reposing  is  effective  if  it 
identifies  one  or  more  material 
weaknesses  in  the  company's  internal 
control  over  financial  reporting. '^  por 
purposes  of  the  final  rules,  the  term 
"material  weakness"  has  the  same 
meaning  as  in  the  definition  under 
GAAS  and  attestation  standards.'^  xj^e 
final  rules  also  specify  that 
management's  report  must  include 
disclosure  of  any  "material  weakness" 
in  the  company's  internal  control  over 
financial  reporting  identified  by 
management  in  the  course  of  its 
evaluation.'* 

d.  Method  of  Evaluating 

Many  commenters  addressed  the 
method  of  evaluating  internal  control 
over  financial  reporting,  and  some 
sought  additional  precision  or  guidance 


''  This  is  consistent  with  interim  attestation 
standards.  See  AT  §501. 

"The  term  "significant  deficiency"  has  the  same 
meaning  as  the  term  "reportable  condition"  as  used 
in  AU  §  325  and  AT  §  501 .  The  terms  "material 
weakness"  and  "significant  deficiency"  both 
represent  deficiencies  in  the  design  or  operation  of 
internal  control  that  could  adversely  affect  a 
company's  ability  to  record,  process,  summarize 
and  report  financial  data  consistent  with  the 
assertions  of  management  in  the  company's 
financial  statements,  with  a  "material  weakness" 
constituting  a  greater  deficiency  than  a  "significant 
deficiency."  Because  of  this  relationship,  it  is  our 
judgment  that  an  aggregation  of  significant 
deficiencies  could  constitute  a  material  weakness  in 
a  company's  internal  control  over  financial 
reporting. 

'*  See  new  Item  308(d)  of  Regulations  S-B  and  S- 
K. 


regarding  the  extent  of  evaluation, 
including  the  documentation 
requfred.'s  The  methods  of  conducting 
evaluations  of  internal  control  over 
financial  reporting  will,  and  should, 
vary  from  company  to  company. 
Therefore,  the  final  rules  do  not  specify 
the  method  or  procedures  to  be 
performed  in  an  evaluation.  However,  in 
.  conducting  such  an  evaluation  and 
developing  its  assessment  of  the 
effectiveness  of  internal  control  over 
financial  reporting,  a  company  must 
maintain  evidential  matter,  including 
documentation,  to  provide  reasonable 
support  for  management's  assessment  of 
the  effectiveness  of  the  company's 
internal  control  over  financial  reporting. 
Developing  and  maintaining  such 
evidential  matter  is  an  inherent  element 
of  effective  internal  controls.'*  An 
instruction  to  new  Item  308  of 
Regulations  S-K  and  S-B  and  Forms 
20-F  and  40-F  reminds  registrants  to 
maintain  Such  evidential  matter." 
The  assessment  of  a  company's  * 
internal  control  over  financial  reporting 
must  be  based  on  procedures  sufficient 
both  to  evaluate  its  design  and  to  test  its 
operating  effectiveness.  Controls  subject 
to  such  assessment  include,  but  are  not 
limited  to:  controls  over  initiating, 
recording,  processing  and  reconciling 
account  balances,  classes  of  transactions 
and  disclosure  and  related  assertions 
included  in  the  financial  statements; 
controls  related  to  the  initiation  and 
processing  of  non-routine  and  non- 
systematic  transactions;  controls  related 
to  the  selection  and  application  of 
appropriate  accounting  policieSs;  and 


'5  See.  for  example,  letters  re:  File  No.  S7-40-02 
of:  ABA:  AICPA;  BDO;  Intel;  and  Eli  Lilly  and 
Company. 

'6  Section  13(b)(2)(A)  of  the  Exchange  Act  |15 
U.S.C.  78m(b)(2)(A)l  requires  companies  to  "make 
and  keep  books,  records,  and  accounts,  which  in 
reasonable  detail,  accurately  and  fairly  reflect  the 
transactions  and  dispositions  of  the  assets  of  the 
issuer."  See  also  Section  13(b)(2)(B)  of  the  Exchange 
Act  (15  U.S.C.  78m(b)(2)(B)l  and  In  re  Microsoft 
Corp.,  Administrative  Proceeding  File  No.  3-10789 
(June  3,  2002).  In  the  Microsoft  order,  the 
Commission  stated  that  such  books  and  records 
include  not  only  general  ledgers  and  accounting 
entries,  but  also  memoranda  and  internal  corporate 
reports.  We  have  previously  stated,  as  a  matter  of 
policy,  that  under  Section  13(b)(2)  "every  public 
company  needs  to  establish  and  maintain  records 
of  sufficient  accuracy  to  meet  adequately  four 
interrelated  objectives:  appropriate  reflection  of 
corporate  transactions  and  the  disposition  of  assets: 
effective  administration  of  other  facets  of  the 
issuer's  internal  control  system;  preparation  of  its 
financial  statements  in  accordance  with  generally 
accepted  accounting  principles;  and  proper 
auditing."  Statement  of  Policy  Regarding  the 
Foreign  Corrupt  Practices  Act  of  1977,  Release  No. 
34-17500  ()an.  29,  1981)  146  FR  11544]. 

"  See  Instruction  1  to  new  Item  308  of 
Regulations  S-K  and  S-B,  Instruction  1  to  Item  15 
of  Form  20-F  and  Instruction  1  to  paragraphs  (b), 
(c),  (d)  and  (e)  of  General  Instruction  B.6  to  Form 
4d-F. 


controls  related  to  the  prevention, 
identification,  and  detection  of  fraud. 
The  nature  of  a  company's  testing 
.activities  will  largely  depend  on  the 
cfrcumstances  of  the  company  and  the 
significance  of  the  control.  However, 
inquiry  alone  generally  will  not  provide 
an  adequate  basis  for  management's 
assessment.'* 

An  assessment  of  the  effectiveness  of 
internal  control  over  financial  reporting 
must  be  supported  by  evidential  matter, 
including  documentation,  regarding 
both  the  design  of  internal  controls  and 
the  testing  processes.  This  evidential 
matter  should  provide  reasonable 
support:  for  the  evaluation  of  whether 
the  control  is  designed  to  prevent  or 
detect  material  misstatements  or 
omissions;'for  the  conclusion  that  the 
tests  were  appropriately  plaimed  and 
performed;  and  that  the  results  of  the 
tests  were  appropriately  considered. 
The  public  accounting  firm  that  is 
required  to  attest  to,  and  report  on, 
management's  assessment  of  the 
effectiveness  of  the  company's  internal 
control  over  financial  reporting  also  will 
require  that  the  company  develop  and 
maintain  such  evidential  matter  to 
support  management's  assessment." 

e.  Location  of  Management's  Report 

Although  the  final  rules  do  not 
specify  where  management's  internal 
control  report  must  appear  in  the 
company's  annual  report,  we  think  it  is 
important  for  management's  report  to  be 
in  close  proximity  to  the  corresponding 
attestation  report  issued  by  the 
company's  registered  public  accounting 
firm.  We  expect  that  many  companies 
will  choose  to  place  the  internal  control 
report  and  attestation  report  near  the 
companies'  MD&A  disclosure  or  in  a 
portion  of  the  docimient  immediately 
preceding  the  companies'  financial  " 
statements. 

C.  Quarterly  Evaluations  of  Internal 
Control  Over  Financial  Reporting 

1.  Proposed  Rule 

We  proposed  to  require  a  company's 
certifying  officers  to  evaluate  the 
effectiveness  of  the  company's  internal 
controls  and  procedures  for  financial 
reporting  as  of  the  end  of  the  period 
covered  by  each  annual  and  quarterly 


"This  statement  should  not  be  interpreted  to 
mean  that  management  personally  must  conduct 
the  necessary  activities  to  evaluate  the  design  and 
test  the  operating  effectiveness  of  the  company's 
internal  control  over  financial  reporting.  Activities, 
including  those  necessary  to  provide  management 
with  the  information-on  which  it  bases  its 
assessment,  may  be  conducted  by  non-management 
personnel  acting  under  the  supervision  of 
management. 

'"  See  Statements  on  Standards  for  Attestation 
Engagements  No.  10. 
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report  that  the  company  is  required  to 
file  under  the  Exchange  Act.  The 
company's  certifying  officers  already  are 
required  to  evaluate  the  effectiveness  of 
the  company's  disclosure  controls  and 
procedures  on  a  quarterly  basis.""  We 
noted  that  a  quarterly  evaluation 
requirement  with  respect  to  internal 
controls  would  create  symmetry 
between  our  requirements  for  periodic 
evaluations  of  both  the  company's 
disclosure  controls  and  procedures  and 
its  internal  controls  and  procedures  for 
financial  reporting,  and  give  effect  to  the 
language  in  the  Section  302  certiflcation 
requirements  regarding  quarterly 
internal  control  evaluations. 

2.  Comments  on  the  Proposal 

We  received  responses  from  25 
commenters  on  the  proposed 
amendments.  Of  the  25  commenters, 
four  supported  the  proposal  to  require 
quarterly  evaluations  of  internal 
controls  and  procedures  for  financial 
reporting."'  One  commenter  specifically 
concurred  with  our  objective  of  creating 
symmetry  between  the  requirements  to 
conduct  periodic  evaluations  of  both  the 
company's  disclosure  controls  and 
procedures  and  its  internal  controls  and 
procedures  for  financial  reporting."^ 

Twenty-one  commenters  opposed 
quarterly  evaluations  of  internal 
controls."^  Many  of  these  believed  that 
quarterly  evaluations  would  impose 
substantial  additional  costs  on 
companies  without  producing  any 
incremental  benefit  to  investors.  One 
individual  stated  that  the  proper 
evaluation  of  a  company's  system  of 
internal  controls  is  a  weighty  and  time- 
consuming  process.""'  Twelve  of  the 
commenters  opposed  to  quarterly 
evaluations  indicated  that  quarterly 
evaluations  of  all  aspects  of  internal 
controls  and  procedures  would  be 
extremely  burdensome,  expensive  and 
difficult  to  perform  under  the  time 
constraints  of  quarterly  reporting. 


»"  See  Exchange  Act  Kules  13a-l  5(b)  and  15d- 
15(b)  |17  CFR  240.13a-l.'i(b)  and  240.15d-15(b)| 

»'  See  letters  regarding  File  No.  S7-4Q-02  of: 
AICPA;  Exei;utive  Responsibility;  FED;  and 
Proliviti. 

"»  See  Protiviti  letter  regarding  File  No.  57-40-02. 

"  See  letters  regarding  File  No.  87-40-02  of: 
ABA;  ACB;  ACCA;  Association  for  Financial 
Professionals  ( "AFP");  Am.  Bankers  Assoc.;  BDO; 
Business  Roundtable  (""BRT");  (^mputer  Sciences 
Corporation  ("CSC");  Compass:  Thomas  Damman 
('"Damman"'):  EEI;  Emerson  Electric  Co. 
(""Emerson");  FEl;  Fried.  Frank,  Harris.  Shriverand 
lacobson  (""Fried  Frank");  International  Paper 
Company  ("IPC");  ICBA;  NYCB-CCL;  New  York 
State  Bar  Association  (""NYSBA");  Siemens  AG 
(■"Siemens");  Software  &  Information  Industry 
Association  (""SUA");  and  Software  Finance  and 
Tax  Executives  Council  (""SOFTEC"). 

*■•  See  Damman  letter  regarding  File  No.  S7-40- 
02. 


particularly  as  the  accelerated  Hling 
deadlines  for  quarterly  reports  take 
effect."^  Several  other  commenters 
argued  that  we  should  not  go  beyond 
the  requirements  of  Section  404  of  the 
Sarbanes-Oxley  Act  with  respect  to  the 
frequency  of  internal  control  reporting 
without  an  adequate  basis  for  doing 
so."**  These  commenters  remarked  that 
such  a  decision  would  be  better  made 
after  we  have  had  sufficient  experience 
with  the  Section  302  certification 
requirements  adopted  in  August  of 
2002. 

Several  commenters  suggested 
alternatives  to  quarterly  evaluations. 
Five  conunenters  stated  that  it  would  be 
more  appropriate  and  desirable  if 
companies  were  required  to  make 
quarterly  disclosure  only  of  material 
changes  to  their  internal  control  that 
occurred  subsequent  to  management's 
most  recent  annual  internal  control 
evaluation."^  Two  other  commenters 
similarly  recommended  that  the 
quarterly  evaluation  be  less  rigorous 
than  the  annual  evaluation.""  One 
commenter  stated  that  we  should 
instead  adopt  an  approach  that  requires 
less  effort  and  assurance  for  purposes  of 
quarterly  reports,  such  as  permitting 
companies  to  test  compliance  with 
controls  relating  to  major  applications 
on  a  rotating  basis  throughout  the 
year."^  This  commenter  further  stated 
that  the  objective  of  the  quarterly 
evaluation  should  be  to  identify  changes 
in  controls  during  the  quarter  and 
evaluate  whether  they  would  change  the 
certifying  officers'  conclusions  about 
disclosure  controls  and  internal  controls 
as  stated  in  the  most  recent  annual 
report.  The  other  commenter,  although 
opposed  to  any  quarterly  evaluation 
requirement,  believed  that  if  we  did 
require  it,  the  quarterly  evaluation 
should  be  viewed  as  an  update  of  the 
annual  evaluation,  just  as  the  quarterly 
report  on  Form  10-Q  is  an  update  of  the 
annual  report  on  Form  lO-K.*'  One 
commenter  stated  that  if  we  require 
some  form  of  quarterly  certification,  it 
should  be  limited  to  negative  assurance 
that  nothing  has  come  to  the  certifying 
officers'  attention  since  the  prior  year's 


"■>  See  letters  regarding  File  No.  S7-40-02  of: 
ABA:  ACB;  ACCA;  BRT;  CSC:  Emerson:  Fried 
Frank;  ICBA;  IPC;  NYCB-CCL;  SUA;  and  SOFTEC. 

"•  See  letters  regarding  File  No.  S7-40-02  of:  Am. 
Bankers  Assoc.;  CSC:  Fried  Frank. 

"'  See  letters  regarding  File  No.  87-40-02  of: 
Damman;  Compass;  EEI;  Executive  Responsibility 
Advisors,  LLC  ('"Executive  Responsibility"):  and 
Siemens. 

••  See  letters  regarding  File  No.  S7'-40-02  of:  ABA 
and  BDO. 

•"BQ  See  BDO  letter  regarding  File  No.  S7-40-02. 

"See  ABA  letter  regarding  File  No.  87-40-02. 


evaluation  to  suggest  that  the  controls 
are  no  longer  effective."' 

3.  Final  Rules 

After  consideration  of  the  comments 
received,  we  have  decided  not  to  require 
quarterly  evaluations  of  internal  control 
over  financial  reporting  that  are  as 
extensive  as  the  annual  evaluation.  We 
recognize  that  some  controls  operate 
continuously  while  others  operate  only 
at  certain  times,  such  as  the  end  of  the 
fiscal  year.  We  believe  that  each 
company  should  be  afforded  the 
flexibility  to  design  its  system  of 
internal  control  over  financial  reporting 
to  fit  its  particular  circumstances.  The 
management  of  each  company  should 
perform  evaluations  of  the  design  and 
operation  of  the  company's  entire 
system  of  internal  control  over  financial 
reporting  over  a  period  of  time  that  is 
adequate  for  it  to  determine  whether,  as 
of  the  end  of  the  company's  fiscal  year, 
the  design  and  operation  of  the 
company's  internal  control  over 
financial  reporting  are  effective. 

Accordingly,  we  are  adopting 
amendments  that  require  a  company's 
management,  with  the  participation  of 
the  principal  executive  and  financial 
officers,  to  evaluate  any  change  in  the 
company's  internal  control  over 
financial  reporting  that  occurred  during 
a  fiscal  quarter  that  has  materially 
affected,  or  is  reasonably  likely  to 
materially  affect,  the  company's  internal 
control  over  financial  reporting.  We  also 
have  adopted  a  modification  to  the 
Section  302  certification  requirement 
and  our  disclosure  requirements  to 
adopt  this  approach,  as  discussed 
below. 

The  management  of  a  foreign  private 
issuer  that  has  Exchange  Act  reporting 
obligations  must  also,  like  its  domestic 
counterparts,  report  any  material 
changes  to  the  issuer's  internal  control 
over  financial  reporting.  However, 
because  foreign  private  issuers  are  not 
required  to  file  quarterly  reports  under 
Section  13(a)  or  15(d)  of  the  Exchange 
Act,  the  final  rules  clarify  that  a  foreign 
private  issuer's  management  need  only 
disclose  in  the  issuer's  annual  report  the 
material  changes  to  its  internal  control 
over  financial  reporting  that  have 
occurred  in  the  period  covered  by  the 
annual  report."^ 

D.  Differences  Between  Internal  Control 
Over  Financial  Reporting  and 
Disclosure  Controls  and  Procedures 

Many  of  the  commenters  on  the 
Proposing  Release  indicated  that  they 


'  See  Emerson  letter  regarding  File  No.  S7-40- 


02. 


«' See  Exchange  Art  Rules  13a-15(d)  and  15d- 
1S(d)'|l7  CFR  240.13a-15(d]  and  240.15d-15(d)|. 
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were  confused  as  to  the  differences 
between  a  company's  disclosure 
controls  and  procedures  and  a 
company's  internal  control  over 
financial  reporting.  Exchange  Act  Rule 
"13a-15(d)  defines  "disclosure  controls 
and  procedures"  to  mean  controls  and 
procedures  of  a  company  that  are 
designed  to  ensure  that  information 
required  to  be  disclosed  by  the  company 
in  the  reports  that  it  files  or  submits 
under  the  Exchange  Act  is  recorded, 
processed,  summarized  and  reported, 
within  the  time  periods  specified  in  the 
Commission's  rules  and  forms.  The 
definition  further  states  that  disclosure 
controls  and  procedures  include, 
without  limitation,  controls  and 
procedures  designed  to  ensure  that  the 
information  required  to  be  disclosed  by 
a  company  in  the  reports  that  it  files  or 
submits  under  the  Exchange  Act  is 
accumulated  and  communicated  to  the 
company's  management,  including  its 
principal  executive  and  principal 
financial  officers,  or  persons  performing 
similar  functions,  as  appropriate  to 
allow  timely  decisions  regarding 
required  disclosure. 

While  there  is  substantial  overlap 
between  a  company's  disclosiu^e 
controls  and  procedures  and  its  internal 
control  over  financial  reporting,  there 
are  both  some  elements  of  disclosure 
controls  and  procedures  that  are  not 
subsumed  by  internal  control  over 
financial  reporting  and  some  elements 
of  internal  control  that  are  not 
subsumed  by  the  definition  of 
disclosure  controls  and  procedures. 

With  respect  to  the  latter  point, 
clearly,  the  broad  COSO  description  of 
internal  control,  which  includes  the 
efficiency  and  effectiveness  of  a 
company's  operations  and  the 
company's  compliance  with  laws  and 
regulations  (not  restricted  to  the  federal  ^ 
securities  laws),  would  not  be  wholly 
subsumed  within  the  definition  of 
disclosure  controls  and  procedures.  A 
number  of  commenters  suggested  that 
the  narrower  concept  of  internal  control, 
involving  internal  control  over  financial 
reporting,  is  a  subset  of  a  company's 
disclosure  controls  and  procedures, 
given  that  the  maintenance  of  reliable 
financial  reporting  is  a  prerequisite  to  a 
company's  ability  to  submit  or  file 
complete  disclosure  in  its  Exchange  Act 
reports  on  a  timely  basis.  This 
suggestion  focuses  on  the  fact  that  the 
elements  of  internal  control  over 
financial  reporting  requiring  a  company 
to  have  a  process  designed  to  provide 
reasonable  assurance  regarding  the 
reliability  of  financial  reporting  and  the 
preparation  of  financial  statements  for 
external  purposes  in  accordance  with 
generally  accepted  accounting 


principles  can  be  viewed  as  a  subset  of 
disclosure  controls  and  procedures. 

We  agree  that  some  components  of 
internal  control  over  financial  reporting 
will  be  included  in  disclosure  controls 
and  procedures  for  all  companies.  In 
particular,  disclosure  controls  and 
procedures  will  include  those 
components  of  internal  control  over 
financial  reporting  that  provide 
reasonable  assurances  that  transactions 
are  recorded  as  necessary  to  permit 
preparation  of  financial  statements  in 
accordance  with  generally  accepted 
accounting  principles.  However,  in 
designing  their  disclosure  controls  and 
procedures,  companies  can  be  expected 
to  make  judgments  regarding  the 
processes  on  which  they  will  rely  to 
meet  applicable  requirements.  In  doing 
so,  some  companies  might  design  their 
disclosure  controls  and  procedures  so 
that  certain  components  of  internal 
control  over  financial  reporting 
pertainmg  to  the  accurate  recording  of 
transactions  and  disposition  of  assets  or 
to  the  safeguarding  of  assets  are  not 
included.  For  example,  a  compcmy 
might  have  developed  internal  control 
over  financial  reporting  that  includes  as 
a  component  of  safeguarding  of  Assets 
dual  signature  requirements  or 
limitations  on  signature  authority  on 
checks.  That  company  could 
nonetheless  determine  that  this 
component  is  not  part  of  disclosure 
controls  and  procedures.  We  therefore 
believe  that  while  there  is  substantial 
overlap  between  internal  control  over 
financial  reporting  and  disclosure 
controls  and  procedures,  many 
companies  will  design  their  disclosure 
controls  and  procedures  so  that  they  do 
not  include  all  components  of  internal 
control  over  financial  reporting. 

E.  Evaluation  of  Disclosure  Controls  and 
Procedures 

The  rules  in  place  starting  in  August 
2002  requiring  quarterly  evaluations  of 
disclosure  controls  and  procedures  and 
disclosure  of  the  conclusions  regarding 
effectiveness  of  disclosure  controls  and 
procedures  have  not  been  substantively 
changed  since  their  adoption,  including 
in  the  rules  that  we  adopt  today.  These 
evaluation  and  disclosure  requirements 
will  continue  to  apply  to  disclosure 
controls  and  procedures,  including  the 
elements  of  internal  control  over 
financial  reporting  that  are  subsumed 
within  disclosure  controls  and 
procedures. 

With  respect  to  evaluations  of 
disclosure  controls  and  procedures, 
companies  must,  under  our  rules  and 
consistent  with  the  Sarbanes-Oxley  Act, 
evaluate  the  effectiveness  of  those 
controls  and  procedures  on  a  quarterly 


basis.  While  the  evaluation  is  of 
effectiveness  overall,  a  company's 
management  has  the  ability  to  make 
judgments  (and  it  is  responsible  for  its 
judgments)  that  evaluations,  particularly 
quarterly  evaluations,  should  focus  on 
developments  since  the  most  recent 
evaluation,  areas  of  weakness  or 
continuing  concern  or  other  aspects  of 
disclosure  controls  and  procedures  that 
merit  attention.  Finally,  the  nature  of 
the  quarterly  evaluations  of  those 
components  of  internal  control  over 
financial  reporting  that  are  subsumed 
within  disclosure  controls  and 
procedures  should  be  informed  by  the 
purposes  of  disclosure  controls  and 
procedures.^' 

The  rules  adopted  in  August  2002 
requiredthe  management  of  an  "^ 

Exchange  Act  feporting  foreign  private 
issuer  to  evaluate  and  disclose 
conclusions  regarding  the  effectiveness 
of  the  issuer's  disclosure  controls  and 
procedures  only  in  its  annual  report  and 
not  on  a  quarterly  basis.  The  primary 
reason  for  this  treatment  is  because 
foreign  private  issuers  are  not  subject  to 
mandated  quarterly  reporting 
requirements  under  the  Exchange  Act. 
The  rules  adopted  today  continue  this 
treatment."'' 

F.  Periodic  Disclosure  About  the 
Certifying  Officers'  Evaluation  of  the 
Company's  Disclosure  Controls  and 
Procedures  and  Disclosure  About 
Changes  to  its  Internal  Control  Over 
Financial  Reporting 

1.  Existing  Disclosure  Requirements 

The  rules  that  we  adopted  in  August 
2002  to  implement  the  certification 
requirements  of  Section  302  of  the 
Sarbanes-Oxley  Act  included  new  Item 
307  of  Regulations  S-B  and  S-K. 
Paragraph  (a)  of  Item  307  requires 
companies,  in  their  quarterly  and 
annual  reports,  to  disclose  the 
conclusions  of  the  company's  principal 
executive  and  financial  officers  (or 
persons  performing  similar  functions) 
about  the  effectiveness  of  the  company's 
disclosure  controls  and  procedures  as  of 
a  date  within  90  days  of  the  filing  date 
of  the  quarterly  or  annual  report.  This 
disclosure  enables  the  certifying  officers 
to  satisfy  the  representation  made  in 


"^  For  example,  where  a  component  of  internal 
control  over  financial  reporting  is  subsumed  within 
disclosure  controls  and  procedures,  even  where 
systems  testing  of  that  component  would  clearly  be 
required  as  part  of  the  annual  evaluation  of  internal 
control  over  financial  reporting,  management  couW 
make  a  different  determination  of  the  appropriate 
nature  of  the  evaluation  of  that  component  for 
purposes  of  a  quarterly  evaluation  of  disclosure 
controls  and  procedures. 

<"  See  Ejichange  Act  Rules  I3a-15(b)  and  ISd- 
15(b). 
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their  certiflcations  that  they  have 
"presented  in  the  quarterly  or  annual 
report  their  conclusions  about  the 
effectiveness  of  the  disclosure  controls 
and  procedures  based  on  their 
evaluation." 

Paragraph  (b)  of  Item  307  requires  the 
company  to  disclose  in  each  quarterly 
and  annual  report  whether  or  not  there 
were  signiHcant  changes  in  the 
company's  internal  controls  or  in  other 
factors  that  could  significantly  affect 
these  controls  subsequent  to  the  date  of 
their  evaluation,  including  any 
corrective  actions  with  regard  to 
significant  deficiencies  and  material 
weaknesses.  This  disclosure  enables  the 
certifying  officers  to  satisfy  the 
representation  made  in  their 
certifications  that  they  have  "indicated 
in  the  quarterly  or  annual  report 
whether  or  not  there  were  significant 
changes  in  internal  controls  or  in  other 
factors  that  could  significantly  affect 
internal  controls  subsequent  to  the  date 
of  their  most  recent  evaluation, 
including  any  corrective  actions  with 
regard  to  significant  deficiencies  and 
material  weaknesses." 

2.  Proposed  Amendments  to  the 
Disclosure  Requirements 

In  the  Proposing  Release,  we 
proposed  several  revisions  to  the 
existing  disclosure  requirements 
regarding:  (1)  The  certifying  officers' 
evaluation  of  the  company's  disclosure 
controls  and  procedures;  and  (2) 
changes  to  the  company's  internal 
control  over  financial  reporting.  We  also 
proposed  to  require  quarterly  disclosure 
regarding  the  conclusions  of  the 
certifying  officers  about  the 
effectiveness  of  the  company's  internal 
control  over  financial  reporting. 

Moreover,  we  proposed  to  require 
evaluations  of  both  types  of  controls  as 
of  the  end  of  the  period  covered  by  the 
quarterly  or  annual  report,  rather  than 
"as  of  a  date  within  90  days  of  the  filing 
date"  of  the  quarterly  or  aimual  report, 
as  ciurently  required  with  respect  to 
disclosure  controls.  With  respect  to  the 
disclosure  about  changes  to  the 
company's  internal  control  over 
financial  reporting,  we  proposed  to 
require  a  company  to  disclose  "any 
significant  changes  made  during  the 
period  covered  by  the  quarterly  or 
annual  report "^  rather  than  "whether  or 
not  there  were  significant  changes  in  the 
company's  internal  control  over 
financial  reporting  that  could 
significantly  affect  these  controls 
subsequent  to  the  date  of  their 
evaluation." 

The  commenters  were  mixed  in  their 
reaction  to  these  proposed  changes.  A 
couple  of  the  commenters  remarking  on 


the  point  at  which  a  company  must 
undertake  an  evaluation  of  its  controls 
"strongly  agreed"  with  the  proposed 
change  to  require  evaluations  as  of  the 
end  of  the  period.  Several  other 
commenters  preferred  the  existing  "90 
days  within  the  filing  date"  evaluation 
point,  noting  that  it  provides  more 
flexibility  than  the  fixed  point.  Some  of 
these  commenters  expressed  concern 
that  it  would  be  hard  to  conduct 
evaluations  on  the  last  day  of  the 
period.  One  of  the  commenters 
suggested  that  the  proposed  requirement 
that  a  company  disclose  changes  to  its 
internal  control  over  financial  reporting 
that  occurred  at  any  time  during  a  fiscal 
quarter  was  inconsistent  with  the 
proposed  requirement  that  management 
evaluate  such  changes  "as  of  the  end  of 
each  fiscal  quarter.  "^^  An  additional 
commenter  asserted  that  it  was  critical 
that  we  offer  companies  some  guidance 
as  to  the  types  of  changes  that  constitute 
"significant  changes."^  Finally,  a  few 
commenters  noted  that  while  we  had 
proposed  to  delete  the  words  "or  other 
factors"  from  Exchange  Act  Rules  13a- 
14(b)(6)  and  15d-l  4(b)(6)  regarding 
disclosure  of  "significant  changes  in 
internal  controls  or  in  other  factors  that 
could  significantly  affect  internal 
controls,  *  *  ""we  had  not  likewise 
proposed  to  delete  those  words  fi'om  the 
actual  certification  language. 

3.  Final  Disclosure  Requirements 

After  consideration  of  the  comments, 
we  are  adopting  the  proposals  with 
several  modifications.  We  are  adopting 
as  proposed  the  change  of  the 
evaluation  date  for  disclosure  controls 
to  "as  of  the  end  of  the  period"  covered 
by  the  quarterly  or  annual  report.  We 
are  not  specifying  the  point  at  which 
management  must  evaluate  changes  to 
the  company's  internal  control  over 
financial  reporting.  Given  that  the  final 
rules  do  not  require  a  company  to  state 
the  conclusions  of  the  certifying  officers 
regarding  the  effectiveness  of  the 
company's  internal  control  over 
financial  reporting  as  of  a  particular 
date  on  a  quarterly  basis  as  proposed,  as 
the  company  must  with  respect  to 
disclosure  controls  and  procedures,  it  is 
unnecessary  to  specify  a  date  for  the 
quarterly  evaluation  of  changes  in 
internal  control  over  financial  reporting. 
We  believe  that  this  change  is  consistent 
with  the  new  accelerated  reporting 
deadlines.^^ 


We  are  amending  the  proposal  that 
would  have  required  companies  to 
disclose  any  significant  changes  in  its 
internal  controls.  Under  the  final  rules, 
a  company  must  disclose  any  change  in 
its  internal  control  over  financial 
reporting  that  occurred  during  the  fiscal 
quarter  covered  by  the  quarterly  report, 
or  the  last  fiscal  quarter  in  the  case  of 
an  aiuiual  report,  that  has  materially 
affected,  or  is  reasonably  likely  to 
materially  affect,  the  company's  internal 
control  over  financial  reporting.^" 
Furthermore,  we  have  deleted  the 
phrase  "or  in  other  factors"  from 
Exchange  Act  Rules  13a-14  and  15d-15 
and  the  form  of  certification.  Although 
the  final  rules  do  not  explicitly  require 
the  company  to  disclose  the  reasons  for 
any  change  that  occurred  during  a  fiscal 
quarter,  or  to  otherwise  elaborate  about 
the  change,  a  company  will  have  to 
determine,  on  a  facts  and  circumstances 
basis,  whether  the  reasons  for  the 
change,  or  other  information  about  the 
circumstances  surrounding  the  change, 
constitute  material  information 
necessary  to  make  the  disclosure  about 
the  change  not  misleading.^^ 

While  an  evaluation  of  the 
effectiveness  of  disclosure  controls  and 
procedures  must  be  undertaken  on  a 
quarterly  basis,  we  expect  that  for 
purposes  of  disclosure  by  domestic 
companies,  the  traditional  relationship 
between  disclosure  in  annual  reports  on 
Form  10-K  and  intervening  quarterly 
reports  on  Form  10-Q  will  continue. 
Disclosure  in  an  annual  report  that 
continues  to  be  accurate  need  not  be 
repeated.  Rather,  disclosure  in  quarterly 
reports  may  make  appropriate  reference 
to  disclosures  in  the  most  recent  annual 
report  (and,  where  appropriate, 
intervening  quarterly  reports)  and 
disclose  subsequent  developments 
required  to  be  disclosed  in  the  quarterly 
report. 

We  note  that,  as  required  by  the 
Sarbanes-Oxley  Act,  the  quarterly 
certification  regarding  disclosure  that 
the  certifying  officers  must  make  to  the 
company's  auditors  and  audit 
committee  provides:'"" 


9»  95  See  ABA  letter  regarding  File  No.  S7-4O-02. 

»>  See  Intel  letter  regarding  File  No.  S7-40-0Z. 

«'  See  Release  No.  33-«12S  (Sept.  16,  2002)  (67 
FR  S8480].  The  final  nils  amendments  do  not 
require  that  the  evaluation  take  place  on  the  last 
day  of  the  period,  but  that  the  statement  of 
effectiveness  of  the  issuer's  disclosure  controls  and 


internal  control  over  financial  reporting  be  as  of  the 
end  of  the  period. 

^98  We  have  also  made  conforming  changes  to 
Forms  20-F  and  40-F  to  clarify  that  the 
management  of  a  foreign  private  issuer  must 
disclose  in  the  issuer's  annual  report  filed  on  Form 
20-F  or  40-F  any  change  in  the  issuer's  internal 
control  over  financial  reporting  that  occurred 
during  the  period  covered  by  the  annual  report  and  ' 
that  materially  affected,  or  is  reasonably  likely  to 
affect,  this  internal  control.  See  Item  15(d)  of  Form 
20-F  and  General  Instruction  B(6)(e)  of  Form  40- 
F. 

^See  Exchange  Act  Rules  lOb-5  and  12b-20  (17 
CFR  240.10b-5  and  17  CFR 

<°°This  is  the  disclosure  required  by  paragraph 
5  of  the  certification  form. 
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The  company's  other  certifying  officer(s) 
and  I  have  disclosed,  based  on  our  most 
recent  evaluation  of  internal  control  over 
financial  reporting,  to  the  company's  auditors 
and  the  audit  committee  of  the  company's 
board  of  directors  (or  persons  performing  the 
equivalent,  functions) : 

(a)  All  significant  deficiencies  and  material 
weaknesses  in  the  design  or  operation  of 
internal  control  over  financial  reporting 
which  are  reasonably  likely  to  adversely 
affect  the  company's  ability  to  record, 
process,  summarize  and  report  financial 
information;  and 

(b)  Any  fraud,  whether  or  not  material,  that 
involves  management  or  other  employees 
who  have  a  significant  role  in  the  company's 
internal  control  over  financial  reporting. 

We  expect  that  if  a  certifying  officer 
becomes  aware  of  a  significant 
deficiency,  material  weakness  or  fraud 
requiring  disclosure  outside  of  the 
formal  evaluation  process  or  after  the 
management's  most  recent  evaluation  of 
internal  control  over  financial  reporting, 
he  or  she  will  disclose  it  to  the 
company's  auditors  and  audit 
committee. 

4.  Conclusions  Regarding  Effectiveness 
of  Disclosure  Controls  and  Procedures 

In  disclosures  required  under  current 
Item  307  of  Regulations  S-K  and  S-B, 
Item  15  of  Form  20-F  and  General 
Instruction  B(6)  to  Form  40-F,  some 
companies  have  indicated  that 
disclosure  controls  and  procedures  are 
designed  only  to  provide  "reasonable 
assurance"  that  the  controls  and 
procedures  will  meet  their  objectives.  In 
reviewing  those  disclosures,  the 
Commission  staff  generally  has  not 
objected  to  that  type  of  disclosure.  The 
staff  has,  however,  requested  companies 
including  that  type  of  disclosure  to  set 
forth,  if  true,  the  conclusions  of  the 
principal  executive  and  principal 
financial  officer  that  the  disclosure 
controls  and  procedures  are,  in  fact, 
effective  at  the  "reasonable  assurance" 
level.  Other  companies  have  included 
disclosure  that  there  is  "no  assurance" 
that  the  disclosure  controls  and 
procedures  will  operate  effectively 
under  all  circumstances.  In  these 
instances,  the  staff  has  requested 
companies  to  clarify  that  the  disclosure 
controls  and  procedures  are  designed  to 
provide  reasonable  assurance  of 
achieving  their  objectives  and  to  set 
forth,  if  true,  the  conctusions  of  the 
principal  executive  and  principal 
financial  officers  that  the  controls  and 
procedures  are,  in  fact,  effective  at  the 
"reasonable  assurance"  level. 

The  concept  of  reasonable  assurance 
is  built  into  the  definition  of  internal 
control  over  financial  reporting  that  we 
are  adopting.  This  conforms  to  the 
standard  contained  in  the  internal 


accounting  control  provisions  of  Section 
13(b)(2)  of  the  Exchange  Act  '"^  and 
current  auditing  literature. '"^  jf 
management  decides  to  include  a 
discussion  of  reasonable  assurance  in 
the  internal  control  report,  the 
discussion  must  be  presented  in  a 
maimer  that  neither  makes  the 
disclosure  in  the  report  confusing  nor 
renders  management's  assessment 
concemingthe  effectiveness  of  the 
company's  internal  control  over 
financial  reporting  unclear. 

G.  Attestation  to  Management's  Internal 
Control  Report  by  the  Company's 
Registered  Public  Accounting  Finn 

In  the  Proposing  Release,  we 
proposed  to  amend  Rules  210.1-02  and 
210.2-02  of  Regulation  S-X  to  make 
conforming  revisions  to  Regulation  S-X 
to  reflect  the  registered  public 
accounting  firm  attestation  requirements 
mandated  by  Section  404(b)  of  the 
Sarbanes-Oxley  Act.  Under  the 
proposals,  we  set  forth  a  definition  for 
the  new  term  "attestation  report  on 
management's  evaluation  of  internal 
control  over  financial  reporting"  and 
certain  requirements  for  the 
accountant's  attestation  report.  We  are 
adopting  the  proposals  substantially  as 
proposed.  However,  the  final  rules 
define  the  expanded  term  "attestation 
report  on  management's  evaluation  of 
internal  control  over  financial 
reporting."  Several  commenters 
suggested  that  we  use  this  more  specific 
term,  noting  that  auditors  ciurently 
perform  attestation  engagements  on  a 
broad  variety  of  subjects.  Amended  Rule 
2-02  requires  every  registered  public 
accounting  firm  that  issues  an  audit 
report  on  the  company's  financial 
statements  that  are  included  in  its 
aimual  report  required  by  Section  13(a) 
or  15(d)  of  the  Exchange  Act  containing 
an  assessment  by  management  of  the 
effectiveness  of  the  registrant's  internal 
control  over  financial  reporting  must 
attest  to,  and  report  on,  such 
assessment. 

At  the  time  of  the  enactment  of  the 
Sarbanes-Oxley  Act,  the  applicable 
standard  for  attestation  by  auditors  of 
internal  control  over  financial  reporting 
was  set  forth  in  Statements  on 
Standards  for  Attestation  Engagements 
No.  10  ("SSAE  No.  10").  That  standard 
was  used  by  auditors  providing 
attestations  on  a  voluntary  basis  to 
companies,  as  well  as  by  auditors  whose 
financial  institution  clients  are  required 
to  obtain  attestations  under  Federal 
Deposit  Insurance  Corporation 


Improvement  Act  of  1991, '"^  as 
discussed  below.  Under  the  Sarbanes- 
Oxley  Act,  the  PCAOB  has  become  the 
body  that  sets  auditing  and  attestation 
standards  generally  for  registered  public 
accounting  firms  to  use  in  the 
preparation  and  issuance  of  audit 
reports  on  the  financial  statements  of 
issuers,  and  under  Section  404(b)  of  the 
Sarbanes-Oxley  Act,  the  PCAOB  is 
required  to  set  standards  for  the 
registered  public  accounting' firms' 
attestations  to,  and  reports  on, 
management's  assessment  regarding  its 
internal  control  over  financial  reporting. 

On  April  16,  2003,  the  PCAOB 
designated  Statements  on  Standards  for 
Attestation  Engagements  as  existed  on 
April  16  as  the  standard  for  attestations 
of  management's  assessment  of  the 
effectiveness  of  internal  control  over 
financial  reporting  pending  further 
PCAOB  standard-setting  in  the  area  (and 
subject  to  our  approval  of  the  PCAOB 's 
actions),  and  on  April  25,  we  approved 
the  PCAOB's  action.  SSAE  No.  10  is 
thus  the  standard  applicable  on  a 
transition  basis  for  attestations  required 
under  Section  404  of  the  Act  and  the 
rules  we  are  adopting  today,  again 
pending  further  PCAOB  standard-setting 
(and  our  approval).  We  expect  that  the 
PCAOB  will  assess  the  appropriateness 
of  those  standards  and  modify  them  as 
needed,  and  any  future  standards 
adopted  by  the  PCAOB  will  apply  to 
registered  public  accounting  firms  in 
connection  with  the  preparation  and 
issuance  of  attestation  reports  on 
management's  assessment  of  the 
effectiveness  of  internal  control  over 
financial  reporting. 

H.  Types  of  Companies  Affected 

Section  404  of  the  Sarbanes-Oxley  Act 
states  that  the  Commission  must 
prescribe  rules  that  require  each  annual 
report  required  by  Section  13(a)  or  15(d) 
of  the  Exchange  Act  to  contain  an 
internal  control  report.  The  Act  exempts 
registered  investment  companies  from 
this  requirement.'"* 

1.  Foreign  Private  Issuers 

•  Section  404  of  the  Sarbanes-Oxley  Act 
makes  no  distinction  between  domestic 
and  foreign  issuers  and,  by  its  terms, 
clearly  applies  to  foreign  private  issuers. 
These  amendments,  therefore,  apply  the 
management  report  on  internal  control 
over  financial  reporting  requirement  to 
foreign  private  issuers  that  file  reports 
under  Section  13(a)  or  15(d)  of  the 
Exchange  Act.  We  have,  however, 
adopted  a  later  compliance  date  for 


">'  101  15  U.S.C.  78ra(b)(2). 
«>2  Sg0  Codification  of  Statement  on  Auditing 
Standards  AU  §319.18. 


•"Pub.  L.  102-242.  105  Stat.  2242  (1991). 
'«  See  Section  405  of  the  Saiinnes-Oxley  Ad. 
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foreign  private  issuers  than  for 
accelerated  filers. 

2.  Asset-Backed  Issuers 

In  the  Proposing  Release,  we 
proposed  to  exclude  issuers  of  asset- 
backed  securities  from  the  proposed 
rules  implementing  Section  404  of  the 
Act.  We  noted  that  because  of  the 
unique  nature  of  asset-backed  issuers, 
such  issuers  are  subject  to  substantially 
different  reporting  requirements.  Most 
significantly,  asset-backed  issuers  are 
generally  not  required  to  file  the  types 
of  financial  statements  that  other 
companies  must  file.  Also,  such  entities 
typically  are  passive  pools  of  assets, 
without  a  board  of  directors  or  persons 
acting  in  a  similar  capacity.  We  did  not 
receive  any  comments  on  the  proposed 
exclusion  of  asset-backed  issuers  from 
the  internal  control  reporting 
requirements,  and  we  are  excluding 
asset-backed  issuers  from  the  new 
disclosure  requirements  as  proposed. 

3.  Small  Business  Issuers 

Our  proposed  rules  implementing 
Section  404  of  the  Act  did  not 
distinguish  between  large  and  small 
issuers.  Similarly,  Section  404  of  the 
Act  directs  that  the  management  report 
on  internal  control  over  financial 
reporting  apply  to  any  company  filing 
periodic  reports  under  Section  1 3(a)  or 
15(d)  of  the  Exchange  Act.  Accordingly, 
these  amendments  apply  to  all  issuers 
that  file  Exchange  Act  periodic  reports, 
except  registered  investment  companies, 
regardless  of  their  size.  However,  we  are 
sensitive  that  many  small  business 
issuers  may  experience  difficulty  in 
evaluating  their  internal  control  over 
financial  reporting  because  these  issuers 
may  not  have  as  formal  or  well- 
structured  a  system  of  internal  control 
over  financial  reporting  as  larger 
companies.  Accordingly,  we  are 
providing  an  extended  compliance 
period  for  small  business  issuers  and 
other  companies  that  are  not  accelerated 
filers.  i°*  In  addition,  our  approach  of 
not  mandating  specific  criteria  to  be 
used  by  management  to  evaluate  a 
company's  internal  control  over 
financial  reporting  should  provide  small 
issuers  some  flexibility  in  meeting  these 
disclosure  requirements. 

4.  Bank  and  Thrift  Holding  Companies 

In  the  Proposing  Release,  we  stated 
that  we  were  coordinating  with  the 
Federal  Deposit  Insurance  Corporation 
(the  "FDIC")  and  the  other  federal 
banking  regulators  to  eliminate,  to  the 
extent  possible,  any  unnecessary 
duplication  between  our  proposed 


internal  control  report  and  the  FDIC's 
internal  control  report  requirements. 
Under  regulations  adopted  by  the  FDIC 
implementing  Section  36  of  the  Federal 
Deposit  Insiu^nce  Act,'**  a  federally 
insured  depository  institution  with  total 
assets  of  $500  million  or  more 
("institution"),  is  required,  among  other 
things,  to  prepare  an  annual 
management  report  that  contains: 

•  A  statement  of  management's 
responsibility  for  preparing  the 
institution's  annual  financial 
statements,  for  establishing  and  y 
maintaining  an  adequate  internal' 
control  structure  and  procedures  for 
financial  reporting,  and  for  complying 
with  designated  laws  and  regulations 
relating  to  safety  and  soundness;'"^  and 

•  Management's  assessment  of  the 
effectiveness  of  the  institution's  internal 
control  structure  and  procedures  for 
financial  reporting  as  of  the  end  of  the 
fiscal  year  and  the  institution's 
compliance  with  the  designated  safety 
and  soundness  laws  and  regulations 
during  the  fiscal  year.'"" 

The  FDIC's  regulations  additionally 
require  the  institution's  independent 
accountant  to  examine,  and  attest  to, 
management's  assertions  concerning  the 
effectiveness  of  the  institution's  internal 
control  structure  and  procedures  for 
financial  reporting.'"®  The  institution's 
management  report  and  the  accountant's 
attestation  report  must  be  filed  with^he 
FDIC,  the  institution's  primary  federal 
regulator  (if  other  than  the  FDIC),  and 
any  appropriate  state  depository 
institution  supervisor  and  must  be 
available  for  public  inspection."" 

Although  bank  and  thrift  holding 
companies  are  not  required  under  the 
FDIC's  regulations  to  prepare  these 
internal  control  reports,  many  of  these 


>«  See  Section  U. ).  below. 


'06  12  U.S.C.  1831m. 

""The  designated  laws  and  regulations  are 
federal  laws  and  regulations  concerning  loans  to 
insiders  and  federal  and  state  laws  and  regulations 
concerning  dividend  restrictions.  See  12  CPR  part 
363,  Appendix  A,  Guideline  12. 

">«See  12  CFR  363.2.  adopted  in  58  FR  31332. 
These  requirements  only  apply  to  an  insured 
depository  institution  with  total  assets  of  S500 
million  or  more.  We  recognize  that  the  FDIC's 
regulations  use  the  term  "internal  control  structure 
and  procedures  for  financial  reporting"  rather  than 
the  term  "internal  control  over  financial  reporting" 
used  in  our  rules.  We  think  the  differences  in  the 
meaning  of  the  two  terms  are  insignificant  because 
both  Section  36(b)(2J  of  the  Federal  Deposit 
Insurance  Act  and  Section  404(a)  of  the  Sarbanes- 
Oxley  Act  refer  to  "internal  control  structure  and 
procedures  for  financial  reporting."  Nevertheless, 
the  FDIC  has  defined  the  term  "financial  reporting" 
to  include  financial  statements  prepared  in 
accordance  with  generally  accepted  accounting 
principles  ("GAAP")  and  those  prepared  for 
regulatory  reporting  purposes  (see  FDIC  Financial 
Institution  Letter  FIL-86-94.  dated  December  23, 
1994). 

•00  12  CFR  363.3. 

i>o  12  CFR  3«3.4(a)  and  (b). 


holding  companies  do  so  under  a 
provision  of  Part  363  of  the  FDIC's 
regulations^ ' '  that  permits  an  insured 
depository  institution  that  is  the 
subsidiary  of  a  holding  company  to 
satisfy  its  internal  control  report 
requirements  with  an  internal  control 
report  of  the  consolidated  holding 
company's  management  if: 

•  Services  and  functions  comparable 
to  those  required  of  the  subsidiary  by 
Part  363  are  provided  at  the  holding 
company  level; ' '  ^  and        .^ 

•  The  subsidiary  has,  as  of  the 
beginning  of  its  fiscal  year,  (i)  total 
assets  of  less  than  $5  billion  or  (ii)  total 
assets  of  $5  billion  or  more  and  a 
composite  rating  of  1  or  2  under  the 
Uniform  Financial  Institutions  Rating 
System.  "3 

Section  404  of  the  Sarbanes-Oxley  Act 
does  not  contain  an  exemption  for 
insiu'ed  depository  institutions  that  are 
both  subject  to  the  FDIC's  internal 
control  report  requirements  and 
required  to  file  Exchange  Act  reports.  In 
fact,  it  makes  no  distinction  whatsoever 
between  institutions  subject  to  the 
FDIC's  requirements  and  other  types  of 
Exchange  Act  filers.  Accordingly, 
regardless  of  whether  an  insured 
depository  institution  is  subject  to  the 
FDIC's  requirements,  insured  depository 
institutions  or  holding  companies  that 
are  required  to  file  periodic  reports 
under  Section  13(a)  or  15(d)  of  the 
Exchange  Act  are  subject  to  the  internal 
control  reporting  requirements  that  we 
are  adopting  today. 

Although  our  final  rules  are  similar  to 
the  FDIC's  internal  control  report 
requirements,  the  rules  differ  in  a  few 
significant  respects.  Most  notably,  our 
final  rules  do  not  require  a  statement  of 
compliance  with  designated  laws  and 
regulations  relating  to  safety  and 
soundness.  Conversely,  the  following 


'"12  CFR  Part  363. 

'"Services  and  functions  are  considered 
"comparable"  if  the  holding  company  prepares  and 
submits  the  management  assessment  of  the 
effectiveness  of  the  internal  control  structure  and 
procedures  for  financial  reporting  and  compliance 
with  the  designated  safety  and  soundness  laws  and  , 
regulations  based  on  information  concerning  the 
relevant  activities  and  operations  of  those 
subsidiary  institutions  subject  to  Part  363.  See  12 
CFR  Part  363.  Appendix  A.  Guideline  4. 

"^This  rating  is  more  commonly  known  as  the 
CAMELS  rating,  which  addresses  Capital  adequacy, 
Asset  qualitv.  Management.  Earnings,  Liquidity  and 
Sensitivity  to  market  risk.  See  12  CFR  363.1(b)(2). 
The  appropriate  federal  banking  agency  may 
determine  that  an  insured  depository  institution 
with  total  assets  in  excess  of  S9  billion  that  is  a 
subsidiary  of  a  holding  company  may  not  satisfy  its 
FDIC  internal  control  report  requirement  with  an 
internal  control  report  of  the  consolidated  holding 
company's  management  if  the  agency  determines 
that  there  could  be  a  significant  risk  to  the  affected 
deposit  insurance  fund  if  the  institution  were 
allowed  to  satisfy  its  requirements  in  this  manner. 
See  12  CFR  363.1(b)(3). 
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provisions  in  our  rules  are  not  included 
in  the  FDIC's  regulations: 

•  The  requirement  that  the  report 
include  a  statement  identifying  the 
framework  used  by  management  to 
evaluate  the  effectiveness  of  the 
company's  internal  control  over 
financial  reporting;"* 

•  The  requirement  that  management 
disclose  any  material  weakness  that  it 
has  identified  in  the  company's  internal 
control  over  financial  reporting  (and 
related  stipulation  that  management  is 
not  permitted  to  conclude  that  the 
company's  internal  control  over 

'  financial  reporting  is  effective  if  there 
are  one  or  more  material  weaknesses); 

•  The  requirement  that  the  company 
state  that  the  registered  public 
accoimting  firm  that  audited  the 
financial  statements  included  in  the 
annual  report  has  issued. an  attestation 
report  on  management's  assessment  of 
the  company's  internal  control  over 
financial  reporting;  and 

•  The  requirement  that  the  company 

mtist  provide  the  registered  public 

accounting  firm's  attestation  report  on 

management's  assessment  of  internal 

control  over  financial  reporting  in  the 

company's  annual  report  filed  under  the 
Exchange  Act.  "5 

Several  commenters  generally 
supported  our  goal  to  eliminate  or 
reduce  duplicative  reporting 
requirements.  Some  of  these 
commenters  asserted  that  we  should 
recognize  the  substantial  protectiohs  to 
depositors  and  investors  provided  by 
the  federal  laws  that  govern  depository 
institutions  and  their  holding 
companies.  They  suggested  that  our 
final  rules  should  state  that  compliance 
with  the  FDIC's  internal  control  report 
requirements  satisfies  the  internal 
control  report  requirements  that  we  are 
adopting  under  Section  404.  A  number 
of  these  commenters  also  thought  that  if 
we  did  not  exempt  insured  depository 
institutions  already  filing  internal 
control  reports  under  the  FDIC's 
requirements,  we  should  provide  an 


"■'  The  FDIC's  regulations  do  not  specifically 
require  that  management  identify  the  control 
fi^mework  used  to  evaluate  the  effectiveness  of  the 
institution's  internal  control  over  financial 
reporting.  However,  given  the  requirements  of 
Sections  101  and  501  of  the  American  Institute  of 
Certified  Public  Accountants'  attestation  standards, 
the  FDIC  believes  that  the  framework  used  must  be 
disclosed  or  otherwise  publicly  available  to  all 
users  of  reports  that  institutions  file  with  the  FDIC 
pursuant  to  Part  363  of  the  FDIC's  regulations. 

'"The  FDIC's  regulations  do  require  an 
independent  public  accountant  t^  examine,  attest 
to,  and  report  separately  on.  the  assertion  of 
management  concerning. the  institution's  internal 
control  structure  and  procedures  for  financial 
reporting,  but  these  regulations  do  not  require  the 
accountant  to  be  a  registered  public  accounting 
firm.  See  12  CFR  363.3(b). 


exemption  in  our  rules  mirroring  the 
FDIC's  exemption  that  excludes  insiu«d 
depository  institutions  or  their  holding 
companies  with  less  than  $500  million 
in  assets  frt>m  the  internal  control  report 
requirements. 

After  consultation  with  the  staffs  of 
the  FDIC,  the  Federal  Reserve  Board,  the 
Office  of  Thrift  Supervision  and  the 
Office  of  the  Comptroller  of  Currency, 
we  have  determined  that  insured 
depository  institutions  that  are  subject 
to  Part  363  of  the  FDIC's  regulations  (as 
well  as  holding  companies  permitted  to 
file  an  internal  control  report  on  behalf 
of  their  insured  depository  institution 
subsidiaries  in  satisfaction  of  these 
regulations)  and  also  subject  to  our  new 
rules  implementing  Section  404  of  the 
Sarbanes-Oxley  Act  "^  should  be 
afforded  considerable  flexibility  in 
determining  how  best  to  satisfy  both 
sets  of  requirements.  Therefore,  they  can 
choose  either  of  the  following  two 
options: 

•  They  can  prepare  two  separate 
management  reports  to  satisfy  the 
FDIC's  and  our  new  requirements;  or 

•  They  can  prepare  a  single 
management  report  that  satisfies  both 
the  FDIC's  requirements  and  our  new 
requirements. 

If  an  insuired  depository  institution  or 
its  holding  company  chooses  to  prepare 
a  single  report  to  satisfy  both  sets  of 
requirements,  the  report  of  management 
on  the  institution's  or  holding 
company's  internal  control  over 
financial  reporting  (as  defined  in 
Exchange  Act  Rule  13a-15(f)  or  15d- 
15(f})  will  have  to  conteiin  the 
following:"^ 

•  A  statement  of  management's 
responsibility  for  preparing  the 
registrant's  annual  financial  statements, 
for  establishing  and  maintaining 
adequate  internal  control  over  financial 
reporting  for  the  registrant,  and  for  the 
institution's  compliance  with  laws  and 


'••Our  rules  do  not  provide  an  exemption  that 
parallels  the  FDIC's  exemption  for  insured 
depository  institutions  with  less  than  $500  million 
in  assets.  It  would  be  incongruous  to  provide  an 
exemption  in  our  rules  for  small  depository 
institutions  and  not  other  small,  non-depository 
Exchange  Act  reporting  companies. 

'"  An  insured  depository  institution  subject  to 
both  the  FDIC's  requirements  and  our  new 
requirements  choosing  to  file  a  single  report  to 
satisfy  both  sets  of  requirements  will  file  the  eep-iri 
with  its  primary  federal  regulator  under  the 
Exchange  Act  and  the  FDIC.  its  primary  federal 
regulator  (if  other  than  the  FDIC).  and  any 
appropriate  state  depository  institution  supervisor 
under  Part  363  of  the  FDIC's  regulations.  A  holding 
company  choosing  to  prepare  a  single  report  to 
satisfy  both  sets  of  requirements  will  file  the  report 
with  the  Commission  under  the  Exchange  Act  and 
the  FDIC.  the  primary  federal  regulator  of  the 
insured  depository  institution  subsidiary  subject  to 
the  FDIC's  requirements,  and  any  appropriate  state 
depository  institution  supervisor  under  Part  363. 


regulations  relating  to  safety  and 
soundness  designated  by  the  FDIC  and 
the  appropriate  federal  banking 
agencies; 

•  A  statement  identifying  the 
framework  used  by  management  to 
evaluate  the  effectiveness  of  the 
registrant's  internal  control  over 
financial  reporting  as  required  by 
Exchange  Act  Rule  13a-15  or  15d-15; 

•  Management's  assessment  of  the 
effectiveness  of  the  registrant's  internal 
control  over  financial  reporting  as  of  the 
end  of  the  registrant's  most  recent  fiscal 
year,  including  a  statement  as  to 
whether  or  not  management  has 
concluded  that  the  registrant's  internal 
control  over  financial  reporting  is 
effective,  and  of  the  institution's 
compliance  with  the  designated  safety 
and  soundness  laws  and  regulations 
during  the  fiscal  year.  This  discussion 
must  include  disclosure  of  any  material 
weakness  in  the  registrant's  internal 
control  over  financial  reporting 
identified  by  management;  "*  and 

•  A  statement  that  the  registered 
public  accounting  firm  that  audited  the 
financial  statements  included  in  the 
registrant's  aimual  report  has  issued  an 
attestation  report  on  management's 
assessment  of  the  registrant's  internal 
control  over  financial  reporting. 
Additionally,  the  institution  or  holding 
company  will  have  to  provide  the 
registered  public  accounting  firm's 
attestation  report  on  management's 
assessment  in  its  annual  report  filed 
under  the  Exchange  Act."^  For 
purposes  of  the  report  of  managenient 
apd  the  attestation  report,  financial 
reporting  must  encompass  both 
financial  statements  prepared  in 
accordance  with  GAAP  and  those 
prepared  for  regulatory  reporting 
purposes. 

/.  Registered  Investment  Companies" 

Section  404  of  the  Sarbanes-Oxley  Act 
does  not  appfy  to  registered  investment 


""Management  will  not  be  permiQed  to  conclude 
that  the  registrant's  internal  control  over  financial 
reporting  is  effective  if  there  are  one  or  more 
material  weaknesses  in  the  registrant's  internal 
control  over  financial  reporting. 

'"An  insured  depository  institution  subject  to 
both  the  FDIC's  requirements  and  our  new 
requifements  choosing  to  file  a  single  management 
report  to  satisfy  both  sets  of  requirements  will  file 
the  attestation  report  with  its  primary  federal 
regulator  under  the  Exchange  Act  and  thejTJIC.  its 
primary  federal  regulator  (if  other  than  the  FDIC). 
and  any  appropriate  state  depository  institution 
supervisor  under  Part  363  of  the  FDIC's  regulations. 
A  holding  company  choosing  to  prepare  a  single 
management  report  to  satisfy  both  sets  of 
requirements  will  file  the  attestation  report  with  the 
Commission  under  the  Exchange  Act  and  the  FDIC. 
the  primary  federal  regulator  of  the  insured 
depositor)'  institution  subsidiary  subject  to  the 
FDIC's  requirements,  and  any  appropriate  state 
depository  institution  supervisor  under  Part  363. 
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coinpanies,  and  we  are  not  extending 
any  of  the  requirements  that  would 
implement  section  404  to  registered 
investment  companies.'^"  Several 
conunenters  objected  to  the  proposed 
requirement  that  the  Section  302 
certification  include  a  statement  of  the 
officers'  responsibility  for  internal 
controls.  121  These  conunenters  argued 
that  this  requirement  would  contradict 
Section  405  of  the  Sarbanes-Oxley  Act 
and  represent  a  "back-door"  application 
of  Section  404,  from  which  registered 
investment  companies  are  exempt. '2- 
We  disagree.  The  certification 
requirements  implement  Section  302  of 
the  Sarbanes-Oxley  Act,  from  which 
registered  investment  companies  are  not 
exempt. '2*  We  are  not  subjecting 
registered  investment  companies  to  the 
requirements  implementing  Section  404 
of  the  Sarbanes-Oxley  Act,  including  the 
annual  and  quarterly  evaluation 
requirements  with  respect  to  internal 
control  over  BnanciaJ  reporting  and  the 
requirements  for  an  aimual  report  by 
management  on  internal  control  over 
financial  reporting  and  an  attestation 
report  on  management's  assessment. 

We  are  adopting  the  following 
technical  changes  to  our  rules  and  forms 
implementing  Section  302  of  the 


^^"See  Section  405  of  the  Sarbanes-Oxley  Act 
("Nothing  in  section  401,  402,  or  404.  the 
dmendments  made  by  those  sections,  or  the  rules 
of  the  Commission  under  those  sections  shall  apply 
to  any  investment  company  registered  under 
section  B  of  the  Investment  Company  Act  of  1940 
(15  U.S.C.  80a-8).  ■).  The  provisions  thai  vvould  not 
extend  to  registered  investment  companies  include 
amendments  to  Exchange  Act  rules  13a-lS(c)  and 
15d-15(c)  (requiring  annual  evaluation  of  the 
effectiveness  of  internal  control  over  Financial 
reporting);  Exchange  Act  rules  13a-15(d)  and  15d- 
15(d)  (requiring  quarterly  evaluation  of  any  change 
in  internal  control  over  financial  reporting  that  has 
materially  affected,  or  is  reasonably  likely  to 
materially  affect,  internal  control  over  financial 
reporting):  and  Items  308(a)  and  (b)  of  RegulatTons 
S-K  and  S-B  (requiring  annual  report  by 
management  on  internal  control  over  financial 
reporting  and  attestation  report  on  management's 
evaluation  of  internal  control  over  financial 
reporting). 

"'  Proposed  paragraph  4  of  the  certification 
section  of  proposed  Form*  N-CSR.  Proposing 
Keleuse.  note  26  above.  67  FR  at  66250.  We  received 
7  comment  letters  on  the  proposed  changes  to  the 
cortificalion  rules  with  respect  to  investment 
companies  in  the  Proposing  Release.  See  letters 
regarding  File  No.  S7-40-O2  of:  the  Investment 
Company  Institute  ("ICI");  Protiviti: 
OppenheimerFunds,  Inc.  ("Oppenheimer"):  The 
Association  of  the  Bar  of  the  City  of  New  York: 
Leslie  Ogg  of  Board  Services  Corporation  ("Ogg"): 
Federated  Funds:  and  D&T. 

I"  See  letters  regarding  Pile  No.  S7-40-02  of: 
Association  of  the  Bar  of  the  City  of  New  York:  ICI: 
and  Oppenheimer. 

^"See  Section  302(a)(4)(A)  and  (B)  of  the 
Sarbanes-Oxley  Act  (requiring  signing  officers  to 
certify  that  they  are  responsible  for  establishing  and 
maintaining  internal  i:ontrols  and  have  designed  the 
internal  controls  to  ensure  that  material  information 
relating  to  the  issuer  is  made  known  to  the  signing 
officers). 


Sarbanes-Oxley  Act  for  registered 
investment  companies  in  order  to 
conform  to  the  changes  that  we  are 
adopting  for  operating  companies,  i^'* 

•  Paragraph  (d)  of  Investment 
Company  Act  Rule  30a-3.  The 
amendments  use  the  same  term 
"internal  control  over  financial 
reporting"  that  we  are  using  in  the  rules 
for  operating  companies  and  include  the 
same  definition  of  "internal  control  over 
financial  reporting"  that  we  are 
adopting  in  Exchange  Act  Rules  13a- 
15(0  and  15d-15{f). 

•  Paragraph  (a)  of  Investment 
Company  Act  Rule  30a-3.  The 
amendments  require  every  registered 
management  investment  company,  other 
than  a  small  business  investment 
company,  to  maintain  internal  control 
over  financial  reporting.  These 
amendments  parallel  those  that  we  are 
adopting  for  operating  companies  in 
Exchange  Act  Rules  13a-15{a)  and  15d- 
15(a). 

•  Introductory  text  and  sub- 
paragraph (b)  of  paragraph  4  of  the 
certification  in  Item  10(a)(2)  of  Form  N- 
CSR.  The  amendments  require  the 
signing  officers  to  state  that  they  are 
responsible  for  establishing  and 
maintaining  internal  control  over 
financial  reporting,  and  that  they  have 
designed  such  internal  control  over 
financial  reporting,  or  caused  such 
internal  control  over  financial  reporting 
to  be  designed  under  their  supervision, 
to  provide  reasonable  assurance 
regarding  the  reliability  of  financial 
reporting  and  the  preparation  of 
financial  statements  for  external 
purposes  in  accordance  with  generally 
accepted  accounting  principles. 

•  Paragraph  (4)(a)  of  the  certification 
of  Item  10(a)(2).  and  Item  9(b)  of  Form 
N-CSR.  The  amendments  require 
disclosure  of  any  change  in  the 
investment  company's  internal  control 
over  financial  reporting  that  occurred 
during  the  most  recent  fiscal  half-year 
that  has  materially  affected,  or  is 
reasonably  likely  to  materially  affect, 
the  company's  internal  control  over 
financial  reporting. 

•  Paragraph  (5)  of  the  certification  of 
Item  10(a)(2)  of  Form  N-CSR.  The 
amendments  require  the  signing  ofiicers 
to  state  that  they  have  disclosed  to  the 
investment  company's  auditors  and  the 
audit  committee  all  significant 
deficiencies  and  material  weaknesses  in 
the  design  or  operation  of  internal 
control  over  financial  reporting  which 
are  reasonably  likely  to  adversely  affect 
the  investment  company's  ability  to 


record,  process,  summarize,  and  report 
financial  information. 

We  are  not,  however,  adopting 
proposed  amendments  that  would  have 
required  the  evaluation  by  an 
investment  company's  management  of 
the  effectiveness  of  its  disclosure 
controls  and  procedines  to  be  as  of  the 
end  of  the  period  covered  by  each  report 
on  Form  N-CSR,  rather  than  within  90 
days  prior  to  the  filing  date  of  the 
report,  as  our  certification  rules 
currently  require. '^s  Conunenters  noted 
that  this  would  require  investment 
company  complexes  that  have  funds 
with  staggered  fiscal  year  ends  to 
perform  evaluations  of  their  disclosure 
controls  and  procedures  as  many  as 
twelve  times  per  year.  They  argued  that 
requiring  such  frequent  evaluations 
would  be  extremely  costly,  inefficient, 
and  operationally  disruptive,  and  would 
not  provide  any  benefits  to 
shareholders.' 2**  We  agree  that  the  costs 
of  requiring  investment  company 
complexes  to  perform  evaluations  of 
their  disclosure  controls  and  procedures 
twelve  times  per  year  would  outweigh 
the  benefits  to  investors.  The 
certification  rules  we  are  adopting  will 
require  an  investment  company 
complex  to  perform  at  most  four  such 
evaluations  per  year.'^^ 

Transition  Period  for  Registered 
Investment  Companies 

Registered  investment  companies 
must  comply  with  the  rule  and  form 
amendments  applicable  to  them  on  and 
after  August  14,  2003,  except  as  follows. 
Registered  investment  companies  must 
comply  with  the  amendments  to 
Exchange  Act  Rules  13a-15(a)  and  15d- 
15(a)  and  Investment  Company  Act  Rule 
30a-3(a)  that  require  them  to  maintain 
internal  control  over  financial  reporting 
with  respect  to  fiscal  years  ending  on  or 
after  June  15,  2004.  In  addition, 
registered  investment  companies  must 
comply  with  the  portion  of  the 
introductory  language  in  paragraph  4  of 
the  certification  in  Item  10(a)(2)  of  Form 
N-CSR  that  refers  to  the  certifying 
officers'  responsibility  for  establishing 


'"  For  a  discussion  of  changes  to  the  form  of  the 
Section  302  certification  for  operating  companies. 
see  Section  III.D.  below. 


>^>  Proposed  Exrhai^e  Act  Rules  13a-1S(c)  and 
15d-15(c).  proposed  Investment  Company  Act  Rule 
30a-2(b)(4)(iii),  and  proposed  Investment  Company 
Act  Rule  30a-3(b). 

'  -"i See  letters  regarding  File  No.  S7-40-02  of: 
D&  T:  ICI:  Ogg:  and  Oppenheimer. 

'■:■  Sep  Release  Mo.  IC-25914  (Jan.  27.  2003)  |68 
FR  5348,  5352  n.  43]  (noting  that  in  the  case  of  a 
series  fund  or  family  of  investment  companies  in 
which  the  disclosure  controls  and  procedures  for 
each  fund  in  the  series  or  family  are  the  same,  a 
single  evaluation  of  (he  effectiveness  of  the 
disclosure  controls  and  procedures  for  the  series  or 
family  could  be  used  in  multiple  certifications  for 
the  funds  in  the  series  or  family,  as  long  as  the 
evaluation  has  been  performed  within  90  days  of 
the  report  on  Form  N-CSR). 
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and  maintaining  internal  control  over 
financial  reporting,  as  well  as  paragraph 
4(b)  of  the  certification,  beginning  with 
the  first  annual  report  filed  on  Form  N- 
CSR  for  a  fiscal  year  ending  on  or  after 
June  15,  2004. 

/.  Transition  Period 

We  received  a  nmnber  of  comments 
urging  us  to  adopt  an  extended 
transition  period  for  compliance  with 
the  new  disclosure  requirements. '^a  ^g 
have  decided  to  delay  the  compliance 
date  of  the  requirement  to  provide  a 
management  report  assessing  the 
effectiveness  of  internal  control  over 
financial  reporting  and  an  auditor's 
attestation  to,  and  report  on,  that 
assessment  beyond  that  in  the  Proposing 
Release  so  that  companies  and  their 
auditors  will  have  time  to  prepare  and 
satisfy  the  new  requirements.  These 
compliance  dates  do  not  apply  to 
registered  investment  companies,  which 
are  not  required  to  provide  the 
management  report  assessing  the 
effectiveness  of  internal  control  over 
financial  reporting  and  the  related 
auditor's  attestation.' 29  a  company  that 
is  an  "accelerated  filer,"  as  defined  in 
Exchange  Act  Rule  12b-2,  as  of  the  end 
of  its  first  fiscal  year  ending  on  or  after 
June  15,  2004,  must  begin  to  comply 
with  the  management  report  on  internal 
control  over  financial  reporting 
disclosure  requirements  promulgated 
under  Section  404  of  the  Sarbanes- 
Oxley  Act  in  its  annual  report  for  that 
fiscal  year.  We  recognize  that  non- 
accelerated filers,  including  smaller 
companies  and  foreign  private  issuers, 
may  have  greater  difficulty  in  preparing 
the  management  report  on  internal 
control  over  financial  reporting. 
Therefore,  these  types  of  companies 
must  begin  to  comply  with  the 
disclosure  requirements  in  annual 
rej^orts  for  their  first  fiscal  year  ending 
on  or  after  April  15,  2005.  A  company 
must  begin  to  comply  with  the  quarterly 
evaluation  of  changes  to  internal  control 
over  financial  reporting  requirements 
for  its  first  periodic  report  due  after  the 
first  aimual  report-that  must  include 
management's  report  on  internal  control 
over  financial  reporting.  We  believe  that 
the  transition  period  is  appropriate  in 
light  of  both  the  substantial  time  and 
resources  needed  to  properly  implement 
the  rules '30  and  the  corresponding 
benefit  to  investors  that  will  result.  In 


'^*  See,  for  example,  the  letters  regarding  File  No. 
S7-40-02  of:  AICPA;  D&T;  CSC:  E&V:  and 
Association  of  the  Bar  of  the  City  of  New  York, 
Committee  on  Securities  Regulation  ("NYCB- 
CSR"). 

'29 See  Section  11. 1.,  above,  for  compliance  dates 
applicable  to  registered  investment  companies. 

■^0  See  Section  V.  below. 


addition,  the  transition  period  will 
provide  additional  time  for  the  PCAOB 
to  consider  relevant  factors  in 
determining  and  implementing  any  new 
attestation  standard  as  it  finds 
appropriate,  subject  to  oiu-  approval. 

Consistent  with  this  extended 
compliance  period  for  managenlent's 
internal  control  report  and  the  related 
attestation,  and  for  the  subsequent 
evaluation  of  changes  in  internal  control 
over  financial  reporting,  the  following 
provisions  of  the  rules  adopted  today 
are  subject  to  the  extended  compliance 
period: 

•  The  provisions  of  Items  308(a)  and 
(b)  of  Regulations  S-K  and  S-B  and  the 
comparable  provisions  of  Forms  20-F 
and  40-F  requiring  management's 
internal  control  report  and  the  related 
attestation; 

•  The  amendments  to  Rules  13a-15(a) 
and  15d-15(a)  under  the  Exchange  Act 
relating  to  maintenance  of  internal 
control  oyer  financial  reporting;  and 

•  The  provisions  of  Rules  13a-15(c) 
and  (d)  and  15d-15(c)  and  (d)  under  the 
Exchange  Act  requiring  evaluations  of 
internal  control  over  financial  reporting 
and  changes  thereto. 

The  extended  compliance  period  does 
not  in  any  way  affect  the  provisions  of 
our  other  rules  and  regulations 
regarding  internal  controls  that  are  in 
effect,  including,  without  limitation. 
Rule  1 3b-2  under  the  Exchange  Act. 

Other  rules  relating  to  evaluation  and 
disclosure  adopted  today  are  effective 
on  August  14,  2003.  These  other  rules 
include  amendments  to  Items  308(c)  of 
Regulations  S-K  and  S-B  and  the 
comparable  provisions  of  Forms  20-F 
and  40-F  requiring  disclosure  regarding 
certain  changes  in  internal  control  over 
financial  reporting.  These  amendments 
modify  existing  requirements  regarding 
disclosure  of  changes  in  internal  control 
over  financial  reporting,  are  related  to 
statements  made  in  the  Section  302 
certifications  of  principal  executive  and 
financial  officers,  and  provide 
clarifications  that  are  beneficial  and 
whose  implementation  need  not  be 
delayed.  "These  other  rules  that  are 
effective  on  August  14,  2003  also 
include  amendments  relating  to 
disclosure  controls  and  procedures. 

m.  Discussion  of  Amendments  Related 
to  Certifications 

A.  Proposed  Rules 

We  proposed  to  amend  our  rules  and 
forms  to  require  companies  to  file  the 
certifications  required  by  Section  302  of 
the  Sarbanes-Oxley  Act  as  an  exhibit  to 
the  periodic  reports  to  which  they 
relate.  Specifically,  we  proposed  to 
amend  the  exhibit  requirements  of 


Forms  20-F  and  40-F  and  Item  601  of 
Regulations  S-B  and  S-K  to  add  the 
Section  302  certifications  to  the  list  of 
required  exhibits.  In  addition,  we 
proposed  to  amend  Exchange  Act  Rules 
13a-14  and  15d-14  to  require  that 
Section  906  certifications  accompany 
the  periodic  reports  to  which  they 
relate,  and  to  amend  Forms  20-F  and 
40-F  and  Item  601  of  Regulations  S-B 
and  S-K  to  add  Section  906 
'certifications  to  the  list  of  required 
exhibits.  We  also  proposed  to  amend 
Investment  Company  Act  Rule  30a-2  to 
require  that  Section  .906  certifications 
accompany  the  periodic  reports  on 
Form  N-CSR  to  which  they  relate  and 
Item  10  of  Form  N-CSR  to  add  the 
Section  906  certifications  as  a  required 
exhibit. 

We  received  eight  comment  letters  in 
response  to  the  proposals. '3'  The 
primary  topic  addressed  by  the 
commenters  was  whether  Section  906  of 
the  Sarbanes-Oxiey  Act  applied  to 
anniial  reports  filed  on  Form  11-K. 
Most  of  the  commenters  believed  that 
issuers  required  to  file  annual  reports  on 
Form  11-K  should  be  exempt  fttjm  the 
requirement  to  furnish  a  Section  906 
certification  as  an  exhibit. '^^  Two 
commenters  noted  that  the  language  of 
Section  906  that  requires  certification  of 
the  chief  executive  officer  and  chief 
financial  officer  (or  equivalent  thereof) 
is  inconsistent  with  the  actual 
administration  of  employee  benefit 
plans  because  such  plans  do  not  have 
individuals  acting  as  chief  executive 
officer  and  chigf  financial  officer. '^a 
Those  commenters  noted  that  employee 
benefit  plans  are  typically  administered 
through  one  or  more  committees  that  are 
appointed  as  the  plan's  named 
fiduciaries  to  administer  the  plan  and 
oversee  investments. '^^  in  addition, 
some  commenters  believed  that  we         ' 
should  provide  an  exemption  for  Form 
1 1-K  because  employee  benefit  plans 
are  already  subject  to  extensive 
regulation  under  the  Employee 
Retirement  Income  Security  Act  of  1974 
("ERISA"),"5  which  includes  a 
requirement  for  the  plan  administrator 
to  certify,  under  penalties  of  perjury  and 
other  criminal  and  administrative 


•3'  See  letters  regarding  File  No.  S7-06-03  of: 
ABA;  Cleary,  Gottlieb.  Steen  &  Hamilton  (■"Cleaiy"): 
Prof.  Paul  A.  Griffin  ("Griffin"):  Intel  Corporation 
("Intel");  ICI;  PwC;  John  Stalnaker  and  Patrick 
Derksen  ("Stalnaker"):  and  Rooks  Pitts  ("Rooks"). 

"2  See  letters  regarding  File  No.  S7-06-03  of: 
ABA:  Cleary:  Intel;  and  PwC. 

'"  See  letters  File  No.  S7-06-03  of  ABA  and 
Cleary. 

"*ld. 

"5  Pub.  L.  No.  83-406.  88  Stat.  129  (1974). 
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penalties,  the  accuracy  of  the  plan's 
disclosures  under  ERISA. ' '« 

Commenters  also  addressed  other 
topics  related  to  Section  906.  One 
commenter  requested  that  the 
Commission  allow  Section  906 
certifications  to  remain  confidential."' 
That  commenter  expressed  concern  that 
a  plaintiff  could  use  a  Section  906 
certification  to  create  a  basis  for  hability 
that  did  not  otherwise  exist.'-'"  One 
commenter  objected  to  the  proposal  to 
deem  Section  906  certifications  as 
"furnished,"  rather  than  as  "filed."'^" 
After  considering  all  of  the  comments, 
we  are  adopting  the  proposals 
substantially  as  proposed. 

On  April  11,  2003.  U.S.  Senator 
Joseph  Biden  introduced  a  statement 
into  the  Congressional  Record  that 
discusses  Section  906.'*"  The  statement 
asserts  that  Section  906  "is  intended  to 
apply  to  any  financial  statement  filed* by 
a  publicly-traded  company,  upon  which 
the  investing  public  will  rely  to  gauge 
the  financial  health  of  the  company," 
which  includes  financial  statements 
included  in  current  reports  on  Forms  6- 
K  and  8-K  and  annual  reports  on  Form 
11-K.'4'  The  language  added  to  Title  18 
by  Section  906  refers  to  "periodic 
reports  containing  financial 
statements,"  and  our  proposals  to 
require  companies  to  furnish  Section 
906  certifications  as  exhibits  applied  to 
periodic  (annual,  semi-annual  and 
quarterly]  reports  but  did  not  address 
current  reports  on  Forms  6-K  and  8- 
K.'''^  One  commenter  addressed  the 
statement  in  the  Congressional  Record, 
indicating  that  the  suggested 
requirements  would  create  substantial 
practical  burdens  for  companies  to 
provide  Section  906  certifications  in 
current  reports  filed  on  Forms  6-K  or  8- 
j(  143  vve  are  also  concerned  that 
extending  Section  906  certifications  to 
Forms  6-K  or  8-K  could  potentially 
chill  the  disclosure  of  information  by 
companies.  As  noted  above,  four 
commenters  argued  that  Section  906 
should  not  apply  to  Form  11-K.'**  In 
light  of  these  developments,  we  are 
considering,  in  consultation  with  the 
Department  of  Justice,  the  application  of 
Section  906  to  current  reports  on  Forms 


'^e  See  letters  regarding  File  No.  S7-06-03  of. 
ABA:  Cleary;  and  PwC. 

>J'  See  ABA  letter  regarding  File  No.  S7-06-03. 

"•See  Stalnaker  letter  regarding  File  No.  S7-06- 
03. 

'•"•See  149  Cong.  Rec.  S5325  (daily  ed.  Apr.  11. 
2003). 

'■•'W.  atS5331. 

>«  S«e  Release  No.  33-«212  (Mar.  21.  2003)  [68 
FR  15600)  at  fn.  37. 

>«^  See  ABA  letter  regarding  File  No.  S7-06-03. 

'♦*  See  letters  regarding  File  No.  S7-06-03  of; 
ABA;  Cleary:  Intel:  and  PwC. 


6-K  and  8-K  and  annual  reports  on 
Form  11-K  and  the  possibility  of  taking 
additional  action. 

B.  Final  Rules 

We  are  amending  the  exhibit 
requirements  of  Forms  20-F  and  40-F 
and  Item  601  of  Regulations  S-B  and  S- 
K  to  add  the  Section  302  certifications 
to  the  list  of  required  exhibits.'*'^  In  the 
final  rules,  the  specific  form  and  content 
of  the  required  certifications  is  set  forth 
in  the  applicable  exhibit  filing 
requirement.'*^  To  coordinate  the  rules 
requiring  an  evaluation  of  "disclosure 
controls  and  procedures"  and  "internal 
control  over  financial  reporting."  we  are 
moving  the  definition  of  the  term 
"disclosure  controls  and  procedures" 
ft-om  Exchange  Act  Rules  13a-14(c)  and 
15d-14(c)  and  Investment  Company  Act 
Rule  30a-2{c)  to  new  Exchange  Act 
Rules  13a-15(c)  and  15d-15{c)  and 
Investment  Company  Act  Rule  30a-3(c), 
respectively. 

We  are  amending  Exchange  Act  Rules 
13a-14  and  15d-14  and  Investment 
Company  Act  Rule  30a-2  to  require  the 
Section  906  certifications  to  accompany 
periodic  reports  containing  financial 
statements  as  exhibits.  We  also  are 
amending  the  exhibit  requirements  in 
Forms  20-F,  40-F  and  Item  601  of 
Regulations  S-B  and  S-K  to  add  the 
Section  906  certifications  to  the  list  of 
required  exhibits  to  be  included  in 
reports  filed  with  the  Commission.  In 
addition,  we  are  amending  Item  10  of 
Form  N-CSR  to  add  the  Section  906 
certifications  as  a  required  exhibit. 
Because  the  Section  906  certification 
requirement  applies  to  periodic  reports 
containing  financial  statements  that  are 
filed  by  an  issuer  pursuant  to  Section 
13(a)  or  15(d)  of  the  Exchange  Act,  the 
exhibit  requirement  will  only  apply  to 
reports  on  Form  N-CSR  filed  under 
these  sections  and  not  to  reports  on 
Form  N-CSR  that  are  filed  under  the 
Investment  Company  Act  only.'*'  A 


'*^  We  recently  adopted  Form  N-CSR,  to  be  used 
by  registered  management  investment  companies  to 
file  certified  shareholder  reports  with  the 
Commission.  See  Release  No.  lC-25914  ()an.  27. 
2003)  (68  FR  5348).  As  adopted.  Form  N-CSR 
requires  the  Section  302  certifications  to  t>e  filed  as 
an  exhibit  to  a  report  on  Form  N-CSR.  Item  10(b) 
of  Form  N-CSR. 

'*•  Accordingly,  we  are  revising  Exchange  Act 
Rules  13a-14  and  15d-14  to  delete  from  those  rules 
the  detailed  description  of  the  contents  of  the 
required  certifications  and  to  revise  the  instructions 
to  Forms  lO-Q.  10-QSB.  10-K,  and  10-KSB  to 
delete  the  references  to  the  Section  302  certification 
requirements.  We  are  also  adopting  similar  changes 
to  Investment  Company  Act  Rule  30a-2  and  Form 
N-CSR. 

'<'  See  General  Instruction  A  of  Form  N-CSR 
(Form  N-CSR  is  a  combined  reporting  form  to  be 
used  for  reports  of  registered  management 
investment  companies  under  Section  30(b)(2)  of  the 
Investment  Company  Act  and  Sections  13(a)  or 


failure  to  furnish  the  Section  906 
certifications  would  cause  the  periodic 
report  to  which  they  relate  to  be 
incomplete,  thereby  violating  Section 
13(a)  of  the  Exchange  Act.'*"  In 
addition,  referencing  the  Section  906 
certifications  in  Exchange  Act  Rules 
13a-14  and  15d-14  and  Investment 
Company  Act  Rule  30a-2  subjects  these 
certifications  to  the  signatiu^ 
requirements  of  Rule  302  of  Regulation 

S_T.149 

Section  906  requires  that  the 
certifications  "accompany"  the  periodic 
report  to  which  they  relate.  This  is  in 
contrast  to  Section  302.  which  requires 
the  certifications  to  be  included  "in"  the 
periodic  report.  In  recognition  of  this 
difference,  we  are  permitting  companies 
to  "furnish,"  rather  than  "file,"  the 
Section  906  certifications  with  the 
Commission.'^"  Thus,  the  certifications 
would  not  be  subject  to  liability  under 
Section  18  of  the  Exchange  Act.'^' 
Moreover,  the  certifications  would  not 
be  subject  to  automatic  incorporation  by 
reference  into  a  company's  Securities 
Act  registration  statements,  which  are 
subject  to  liability  under  Section  11  of 
the  Securities  Act, '5-  unless  the  issuer 
takes  steps  to  include  the  certifications 
in  a  registration  statement. 

Although  Section  906  does  not 
explicitly  require  the  certifications  to  be 
made  public,  we  believe  that  it  is 
appropriate  to  require  certifications  that 
"accompany"  a  publicly  filed  periodic 
report  to  be  provided  publicly  in  this 
manner.  We  believe  that  Congress 
intended  for  Section  906  certifications 


15(d)  of  the  Exchange  Act):  n.  28  above  (discussing 
issuers  covered  by  Sections  13(a)  and  15(d)  of  the 
Exchange  Act).  Registered  management  investment 
companies  that  are  required  to  file  reports  on  Form 
N-CSR  pursuant  to  Section  13(a)  or  15(d)  of  the 
Exchange  Act  will  be  required  to  provide  the 
Section  906  certifications  under  Exchange  Act 
Rules  13a-14(b)and  15d-14(b)as  well  as 
Investment  Company  Act  Rule  30a-2(b).  By 
contrast,  registered  management  investment 
companies  that  are  required  to  file  reports  on  Form 
N-CSR  are  required  to  provide  the  Section  302 
certifications  solely  under  Investment  Company  Act 
Rule  30a-2(a),  which  was  adopted  under  Sections 
13(a)  and  15(d)  of  the  Exchange  Act  as  well  as  the 
Investment  Company  Act.  Release  No.  33-8124 
(Aug.  28,  2002)  (67  FR  57276,  57295):  Release  No. 
IC-25914  ()an,  27,  2003)  (68  FR  5348,  5365). 

'*"  See  also  Section  3(b)(1)  of  the  Sarbanes-Oxley 
Act,  which  provides  that  "laj  violation  by  any 
person  of  this  Act  *   *   *  shall  be  treated  for  all 
purposes  in  the  same  manner  as  a  violation  of  the 
Securities  Exchange  Act  of  1934  •    •    •  and  any 
such  person  shall  be  subject  to  the  same  penalties, 
and  to  the  same  extent,  as  for  a  violation  of  that 
Act*   •   V" 

'♦•See  Rule  302(b)  of  Regulation  S-T  (17  CFR 
232.302(b)|.  Among  other  things,  this  rule  requires 
that  an  issuer  maintain  manually  signed 
certifications  or  other  authenticating  documents. 

>»>See,  for  example.  Item  601(b)(32)(ii)  of 
Regulation  S-K. 
•    >»'  15  U.S.C.  78r. 

•"15U.S.C.  77k. 
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to  be  publicly  provided.  Civil  liability 
already  exists  under  our  signature 
requirements  and  the  Section  302 
certifications.  In  addition,  any  Section 
906  certification  submitted  to  the 
Commission  as  correspondence  is 
subject  to  the  Freedom  of  Information 
Act. '53  Finally,  the  requirement  to 
furnish  Section  906  certifications  as 
exhibits  serves  a  number  of  important 
functions.  First,  the  exhibit  requirement 
enhances  compliance  by  allowing  the 
Commission,  the  Department  of  Justice 
and  the  public  to  monitor  the 
certifications  effectively.  Second,  by 
subjecting  the  Section  906  certifications 
to  the  signature  requirements  of 
Regulation  S-T,  companies  are  required 
to  retain  a  manually  signed  signature 
page  or  other  authenticating  document 
for  a  five-year  period.  This  requirement 
helps  to  preserve  evidential  matter  in 
the  event  of  prosecution. 

There  are  important  distinctions  to  be 
made  between  Sections  302  and  906  of 
the  Sarbanes-Oxley  Act.  Unlike  the 
Section  302  certifications,  the  Section 
906  certifications  are  required  only  in 
periodic  reports  that  contain  financial 
statements.  Therefore,  amendments  to 
periodic  reports  that  do  not  contain 
financial  statements  would  not  require  a 
new  Section  906  certification,  but 
would  require  a  new  Section  302 
certification  to  be  filed  with  the 
amendment. '=**  In  addition,  unlike  the 
Section  302  certifications,  the  Section 
906  certifications  may  take  the  form  of 
a  single  statement  signed  by  a 
company's  chief  executive  and  financial 
officers. '55 

C.  Effect  on  Interim  Guidance  Regarding 
Filing  Procedures  ^ 

We  provided  interim  guidance 
regarding  voluntary  filing  procedures 
for  Section  906  certifications. 's^  That 
guidance  encouraged  issuers  to  submit 
their  Section  906  certifications  as 
exhibits  to  the  periodic  reports  to  which 
they  relate. '57  For  issuers  that  are  not 


'5^5  U.S.C.  552e<se<7. 

'^•'  See  Exchange  Act  Rule  12b-15  (17  CFR 
240.12b-15l  and  Investment  Company  Act  Rule  8b- 
15  (17  CFR  270.8b-15l.  Depending  on  the  contents 
of  the  amendment,  the  form  of  certification  required 
to  be  included  may  be  subject  to  modification. 

'55  See  Exchange  Act  Rules  13a-14(b)  and  15d- 
14(b)  (17  CFR  240.13a-14(b)  and  240.15d-14(b)| 
and  Investment  Company  Act  Rule  30a-2(b)  (17 
CFR  270.30a-2(b)j. 

>56  See  Release  No.  33-8212  (Mar.  21 ,  2003)  (68 
FR  15600]  at  Section  III. 

157  YVg  gre  modifying  that  interim  guidance, 
however,  to  more  closely  parallel  the  provisions  of 
Section  302  of  Regulation  S-T  that  require  retention 
of  manual  signatures  for  electronically  filed  signed 
statements.  Issuers  furnishing  Section  906 
certifications  to  the  Commission  as  an  exhibit  to  the 
periodic  reports  to  which  they  relate  during  the 
period  covered  by  the  interim  guidance  should 


investment  companies,  that  interim 
voluntary  guidance  shall  remain  in 
effect  until  the  rules  become  effective. 
In  the  event  that  the  EDGAR  system  is 
not  updated  by  the  effective  date, 
companies  should  submit  the  required 
certifications  as  Exhibit  99. '58  For 
registered  investment  companies,  the 
interim  guidance  shall  remain  in  effect 
until  the  rules  become  effective. '59 

D.  Form  of  Section  302  Certifications 

We  proposed  several  amendments  to 
the  form  of  certifications  to  be  provided 
pursuant  to  Section  302  of  the  Sarbanes- 
Oxley  Act.  In  particular,  we  proposed 
the  following: 

•  The  admtion  of  a  statement  that 
principal  executive  and  financial 
officers  are  responsible  for  designing 
internal  controls  and  procedures  for 
financial  reporting  or  having  such 
controls  and  procedures  designed  under 
their  supervision; 

•  The  clarification  that  disclosure 
controls  and  procedures  may  be 
designed  under  the  supervision  of 
principal  executive  and  financial 
officers;  and 

•  The  revision  of  the  statement  as  to 
the  effectiveness  of  disclosure  controls 
and  procedures  and  internal  controls 
and  procedures  for  financial  reporting 
would  be  as  of  the  end  of  the  period. 

We  have  adopted  the  proposals 
referred  to  above  substantially  as 
proposed.  In  addition,  we  have  made 
the  following  changes: 

•  We  have  incorporated  the  term 
"internal  control  over  financial 
reporting"  into  the  certification; 

•  We  have  amended  the  provision  of 
the  certification  relating  to  changes  in 
internal  control  over  financial  reporting, 
consistent  with  the  final  rules  discussed 
above  regarding  evaluation  and 
disclosure,  so  that  it  refers  to  changes 
that  have  materially  affected  or  are 
reasonably  likely  to  materially  affect 
internal  control  over  financial  reporting; 


insert  the  following  legend  after  the  text  of  each 
certification:  "A  signed  original  of  this  written 
statement  required  by  Section  906.  or  other 
document  authenticating,  acknowledging,  or 
otherwise  adopting  the  signature  that  appears  in 
typed  form  within  the  electronic  version  of  this 
written  statement  required  by  Section  906,  has  been 
provided  to  [name  of  issuer)  and  will  be  retained 
by  [name  of  issuer)  and  furnished  to  the  Securities 
and  Exchange  Commission  or  its  staff  upon 
request," 

'58  Use  of  Exhibit  99  for  this  purpose  will  remain 
in  effect  until  we  announce  that  our  EE)GAR  system 
permits  registrants  to  file  or  furnish  exhibits  31  and 
32  for  Section  302  and  906  certifications.  We  will 
issue  a  statement  and  post  it  on  the  Commission's 
website  to  announce  this  date  as  soon  as  it  becomes 
known. 

'59  For  a  registered  management  investment 
company  filing  reports  on  Form  N-CSR,  the  EDGAR 
document  type  should  be  EX-99.906CERT  for  the 
Section  906  certifications. 


•  We  have  clarified  that  the  statement 
as  effectiveness  of  disclosure  controls 
and  procedures  be  as  of  the  end  of  the 
period,  but  that  the  date  of  the 
evaluation  is  not  specified;  and 

•  We  have  made  minor  changes  in  the 
organization  of  the  certification. 

E.  Transition  Period 

The  final  rules  regarding  filing  of 
certifications  under  Sections  302  and 
906,  for  companies  other  than  registered 
investment  companies,  will  be  effective 
on  August  14,  2003.  The  compliance 
dates  applicable  to  registered 
investment  companies  are  described  in 
Section  II.  I.,  above. 

We  believe  that  changes  in  the  form 
of  Section  302  certification  described 
above  are  beneficial  to  both  registrants 
and  investors  because  they  clarify  the 
provisions  of  the  certification.  With  one 
exception,  discussed  below,  the  changes 
are  also  not  related  to  our  new 
requirements  regarding  management's 
internal  control  report.  With  that  one 
exception,  appropriateness  of  the 
modified  certification  is  thus  not 
affected  by  the  extended  compliance 
period  we  are  providing  in  connection 
with  management's  internal  control 
report  and  the  related  attestation.  Our 
rules  adopted  today  also  therefore 
provide  that  the  form  of  Section  302 
certification  will  be  modified,  with  that 
one  exception,  in  accordance  with  these 
rules  effective  on  August  14.  2003. 

We  are  applying  the  extended 
compliance  period  to  the  portion  of  the 
introductory  language  in  paragraph  4  of 
the  Section  302  certification  that  refers 
to  the  certifying  officers'  responsibility 
for  establishing  and  maintaining 
internal  control  over  financial  reporting 
for  the  company,  as  well  as  paragraph 
4(b),  which  must  be  provided  in  the  first 
annual  report  required  to  contain 
management's  internal  control  report 
and  thereafter.  As  noted  above,  this 
extended  compliance  period  does  not  in 
any  way  affect  the  provisions  of  our 
otherrules  and  regulations  regarding 
internal  controls  that  are  in  effect. 

rV.  Paperwork  Reduction  Act 

A.  Background 

Certain  provisions  of  our  final 
amendments  contain  "collection  of 
information"  requirements  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995  ("PRA").'6"  We  published 
a  notice  requesting  comment  on  the 
collection  of  information  requirements 
in  the  proposing  release  for  the  rule 
amendments,  and  we  submitted  these 
requirements  to  the  Office  of 


"44  use.  3501  etseq. 
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Management  and  Budget  ("OMB")  for 
review  in  accordance  with  the  PRA.'**' 
The  titles  for  the  collection  of 
information  are: 

(1)  "Form  10-Q"  (OMB  Control  No. 
3235-0070); 

(2)  "Form  10-QSB"  (OMB  Control  No. 
3235-0416); 

(3)  "Form  10-K"  (OMB  Control  No. 
3235-0063); 

(4)  "Form  10-KSB"  (OMB  Control  No. 
3235-0420); 

(5)  "Form  20-F"  (OMB  Control  No. 
3235-0288): 

(6)  "Form  40-F"  (OMB  Control  No. 
3235-0381); 

(7)  "Regulation  S-X"  (OMB  Control 
No.  3235-0009); 

(8)  "Regulation  S-K"  (OMB  Control 
No.  3235-0071); 

(9)  "Regulation  S-B "  (OMB  Control 
No.  3235-0417);  and 

(10)  "Form  N-CSR"  (OMB  Control 
No.  3235-0570). 

The  forms  are  periodic  reports 
adopted  under  the  Exchange  Act  and 
the  Investment  Company  Act.  The 
regulations  set  forth  the  disclosure 
requirements  for  periodic  reports, 
registration  statements  and  proxy  and 
information  statements  filed  by 
companies  to  ensure  that  investors  are 
informed.  The  hours  and  costs 
associated  with  preparing,  filing  and 
sending  these  forms  constitute  reporting 
and  cost  burdens  imposed  by  each 
collection  of  information.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  Compliance  with  the 
requirements  is  mandatory.  Under  our 
rules  for  the  retention  of  manual 
signatures,^ ''2  companies  must  retain, 
for  a  period  of  five  years,  an  original 
signature  page  or  other  dociunent 
authenticating,  acknowledging  or 
otherwise  adopting  the  certifying 
officers'  signatures  that  appear  in  their 
electronically  filed  periodic  reports. 
Responses  to  the  information  collections 
are  not  kept  confidential. 

B.  Summary  of  the  Final  Rules 

The  final  rules  require  the  annual 
report  of  every  company  that  files 
periodic  reports  under  Section  1 3(a)  or 
15(d)  of  the  Exchange  Act,  other  than 
reports  by  registered  investment 
companies,  to  contain  a  report  of 
management  that  includes: 

•  A  statement  of  management's 
responsibility  for  establishing  and 
maintaining  adequate  internal  control 


over  financial  reporting  for  the 
company; 

•  A  statement  identifying  the ' 
framework  used  by  management  to 
evaluate  the  effectiveness  of  the 
company's  internal  control  over 
financial  reporting; 

•  Management's  assessment  of  the 
effectiveness  of  the  company's  internal 
control  over  financial  reporting,  as  of 
the  end  of  the  most  recent  fiscal  year; 
and 

•  A  statement  that  the  registered 
public  accounting  firm  that  audited  the 
financial  statements  included  in  the 
annual  report  has  issued  an  attestation 
report  on  management's  evaluation  of 
the  company's  internal  control  over 
financial  reporting. 

We  are  adding  these  requirements 
pursuant  to  the  legislative  mandate  in 
Section  404  of  the  Sarbanes-Oxley  Act. 
Under  our  final  rules,  a  company  also 
will  be  required  to  evaluate  and  disclose 
any  change  in  its  internal  control  over 
financial  reporting  that  occurred  during 
the  fiscal  quarter  that  has  materially 
affected,  or  is  reasonably  likely  to 
materially  affect,  the  company's  internal 
control  over  financial  reporting. 

We  are  also  adopting  amendments  to 
require  companies  to  file  the 
certifications  mandated  by  Sections  302 
and  906  of  the  Sarbanes-Oxley  Act  as 
exhibits  to  their  annual,  semi-annual 
and  quarterly  reports.  These 
amendments  will  enhance  the  ability  of 
investors,  the  Commission  staff,  the 
Department  of  Justice  and  other 
interested  parties  to  easily  and 
efficiently  access  the  certifications 
through  our  Electronic  Data  Gathering, 
Analysis  and  Retrieval  ("EDGAR") 
system  and  facilitate  better  monitoring 
of  a  company's  compliance  with  the 
certification  requirements. 

C.  Summary  of  Comment  Letters  and 
Revisions  to  Pmposals 

We  requested  comment  on  the  PRA 
analysis  contained  in  the  proposing 
releases  addressing  Section  404  and 
Sections  302  and  906  of  the  Sarbanes- 
Oxley  Act.  183  We  received  no  comments 
on  our  PRA  estimates  for  the 
certification  requirements.  With  respect 
to  our  PRA  estimates  for  the  rules 
implementing  Section  404  of  the 
Sarbanes-Oxley  Act,  eight  commenters 
thought  that  our  PRA  estimates 
significantly  understated  the  actual  time 
and  costs  that  companies  would  have  to 
expend  evaluating  and  reporting  on 
their  internal  control  over  financial 


reporting.  1^  However,  few  of  these 
coVmenters  provided  actual  alternative 
cost  estimates,  and  none  provided 
estimates  that  could  be  applied 
generally  to  all  types  and  sizes  of 
companies.  One  commenter  believed 
that,  based  on  its  experience,  we 
understated  the  burden  estimate  by  at 
least  a  factor  of  100. '^^  In  response  to 
these  commenters,  and  based  on  follow- 
up  conversations  with  several  of  the 
commenters  who  expressed  a  view  on 
our  burden  and  cost  estimates,  we  have 
revised  oui  estimates  as  discussed  more 
fully  in  Section  FV.D  below. 

We  have  made  a  substantive 
modification  to  the  proposed  rules  in 
response  to  the  cost  concerns  expressed  " 
by  commenters.  Specifically,  the  final 
rules  require  companies  to  undertake  a 
quarterly  evaluation  only  of  any  change 
occurring  during  the  fiscal  quarter  that 
has  materially  affected,  or  is  reasonably 
likely  to  materially  affect,  the 
company's  internal  control  over 
financial  reporting.  This  change  should 
substantially  mitigate  some  of  the  costs 
and  biu'dens  associated  with  the 
proposed  requirements. 

We  have  made  additional  substantive 
changes  to  the  proposed  rule  as  well. 
First,  the  final  rules  require 
management  to  evaluate  the  company's 
internal  control  over  financial  reporting 
using  a  suitable  framework,  such  as  the 
COSO  Framework.  Second,  the  final 
rules  expand  the  list  of  information  that 
must  be  included  in  the  management 
report  and  specify  that  management 
cannot  conclude  that  a  company's 
internal  control  over  financial  reporting 
is  effective  if  there  are  one  or  more 
material  weaknesses  in  such  control. 
Under  the  final  rules,  management  must 
identify  the  framework  used  to  evaluate, 
the  company's  internal  control  over 
financial  reporting  and  disclose  any 
material  weaknesses  in  the  company's 
internal  control  over  financial  reporting 
discovered  through  the  evaluation.  We 
do  not  believe  that  these  changes 
significantly  alter  the  burdens  imposed 
on  companies  resulting  from  the 
required  assessment  of  internal  control 
over  financial  reporting. 

D.  Revisions  to  PRA  Reporting  and  Cost 
Burden  Estimates 

As  discussed  above,  in  consideration 
of  commenters'  remarks,  we  are  revising 
our  PRA  burden  and  cost  estimates  for 
the  rules  pertaining  to  Section  404  that 
we  originally  submitted  to  the  OMB  in 
connection  with  the  proposed  rules. 


»•'  44  use.  3507(d)  and  5  CFR  1320.1 1. 
>"  See  Rule  302  of  Regulation  S-T  1 17  CFR 
232.302). 


■a^See  Release  No.  33-6138  (Oct.  22,  2002)  |67 
FR  662081  and  Release  No.  33-8212  (Mar.  21. 2003) 
(68  FR  15600). 


"><  164  See  letters  regarding  File  No.  S7-40-02  of: 
AICPA;  BDOl  D&T;  Emerson:  EftY;  IPC:  Intel;  and 
NYCB-CCL. 

">>  See  Intel  letter  regarding  File  No.  S7-40-02. 
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We  derived  our  new  burden  hour 
estimates  for  the  annual  report  forms  by 
estimating  the  total  amount  of  time  that 
it  will  take  a  company's  management  to 
conduct  the  annual  evaluation  of  its 
internal  control  over  financial  reporting 
and  to  prepare  the  required  management 
report.  1^8  Our  annual  burden  estimate  is 
based  on  several  assumptions.  First,  we 
assumed  that  the  annual  niunber  of 
responses  for  each  form  would  be 
consistent  with  the  number  of  filings 
that  we  received  in  fiscal  year  2002.'*' 
Second,  we  assumed  that  there  is  a 
direct  correlation  between  the  extent  q|» 
the  burden  and  the  size  of  the  reporting 
company,  with  the  burden  increasing 
commensurate  with  the  size  of  the 
company.  We  believe  that  there  will  be 
a  marked  disparity  of  burdens  and  costs 
resulting  bom  the  new  internal  control 
requirements  between  the  largest  and 
smallest  reporting  companies.  Our 
estimates  reflect  an  average  burden  for 
all  sizes  of  companies.  Third,  we 
assumed  that  the  first-year  burden 
would  be  greater  than  that  for 
subsequent  years,  as  a  portion  of  the 
costs  will  reflect  one-time  expenditures 
associated  with  complying  with  the 
rule,  such  as  compiling  documentation, 
implementing  new  processes,  and 
training  staff.  We  also  adjusted  the 
second  and  third  year  estimates  to 
account  for  the  fact  that  management 
should  become  more  efficient  at 
conducting  its  internal  control 
assessment  and  preparing  the  disclosure 
after  the  first  year  as  the  process 
becomes  more  routine.'*^  Under  these 
assumptions,  we  estimate  that  the 


average  incremental  burden  for  an 
aimual  filing  will  be  383  hours  per 
company  and  the  portion  of  that  burden 
that  is  reflected  as  the  cost  associated 
with  outside  professionals  is 
approximately  $34,300  per  company. 
For  large  corporations,  we  expect  that 
this  burden  will  be  substantially  higher. 
Indeed,  we  received  estimates  in  the 
thousands  of  hours  for  some  large  and 
complex  companies.  Conversely,  we 
expect  small  companies  to  find  their 
burden  to  be  less  than  this  average.  We 
also  believe  that  many  companies  will 
experience  costs  well  in  excess  of  this 
average  in  the  first  year  of  compliance 
with  the  final  rules.  We  believe  that 
costs  will  decrease  in  subsequent  years. 
This  burden  will  also  vary  among 
companies  based  on  the  complexity  of 
.  thefr  organization  and  the  nature  of 
their  current  internal  control 
procedures.  We  therefore  calculated  our 
estimates  by  averaging  the.  estimated 
burdens  over  a  three-year  period. 

We  derived  our  burden  estimates  for 
the  quarterly  report  forms  by  estimating 
the  total  amoimt  of  time  that  it  will  take 
a  company's  management  to  conduct 
the  quarterly  evaluation  of  material 
changes  to  the  company's  internal 
control  over  financial  reporting  and  for 
the  company  to  prepare  the  required 
disclosure  about  such  changes.  We 
believe  that  these  quarterly  evaluations 
will  impose  little  additional  burden,  as 
much  of  the  structure  to  conduct  these 
evaluations  will  be  established  in 
connection  with  the  annual  evaluations. 
We  estimate  that  the  quarterly  reporting 
will  impose  an  additional  burden  of  five 
hours  per  company  in  coimection  with 


each  quarterly  report.  Accordingly,  we 
did  not  revise  our  original  burden  hour 
estimates  for  the  quarterly  report  forms. 

We  estimate  the  total  annual 
incremental  burden  (for  annual  and 
quarterly  reports)  associated  with  the" 
new  internal  control  evaluation  and 
disclosure  requirements  for  all 
companies  to  be  approximately 
3,792,888  hours  of  company  personnel 
time  and  a  cost  of  $481,013,550  for  the 
services  of  outside  professionals. '^^ 

Table  1  below  presents  these  burdens 
and  costs  for  each  form  affected  by  the 
final  rules  implementing  Section  404  of 
Sarbanes-Oxley.  We  calculated  the 
burden  by  multiplying  the  estimated 
number  of  affected  responses  by  the 
estimated  average  number  of  hours  that 
management  will  spend  conducting  its 
assessment  of  the  company's  internal 
control  over  financial  reporting  and 
preparing  the  related  disclosiire.  For 
Exchange  Act  annual  reports,  we 
estimate  that  75%  of  the  burden  of 
preparation  is  carried  by  the  company 
internally -and  that  25%  of  the  burden 
of  preparation  is  carried  by  outside 
professionals  retained  by  the  company 
at  an  average  cost  of  $300  per  hour.''" 
The  portion  of  the  burden  carried  by 
outside  professionals  is  reflected  as  a 
cost,  while  the  portion  of  the  burden 
carried  by  the  company  internally  is 
reflected  in  hours.  There  is  no  change  to 
the  estimated  burden  of  the  collections 
of  information  entitled  "Regulation  S- 
K,"  "Regulation  S-B"  and  "Regulation 
S-X"  because  the  burdens  that  these 
regulations  impose  are  reflected  in  our 
revised  estimates  for  the  forms. 


Table  1.— Incremental  Paperwork  Burden  for  the  Rules  Implementing  Section  404 


10-K 

10-KSB  . 

20-F  

40-F  

10-Q  

10-QSB. 
Reg.  S-K 
Reg.  S-e 
Reg.  S-X 

Total  


Annual  re- 
sponses (A) 


Incremental 
hours/form  (B) 


8,484 

3,820 

1.194 

134 

23,743 

11,299 

N/A 

N/A 

N/A 


Total  burden 
(C)=(A)-(B) 


383 

383 

383 

383 

5 

S 

1 

1 

1 


3.249.372 

1.463,606 

457.302 

51,322 

118,715 

56,495 

1 

1 

1 


75%  Company 
(D)=(C)*0.75 


2,437,029 

1.097.295 

114,326 

12.831 

89.036 

42,371 

N/A 

N/A 

N/A 


3.792.888 


25% 
Professional 
(E)=(C)*0.25 


812.343 

365,765 

342.977 

37.989 

29.679 

14.124 

N/A 

N/A 

N/A 


Professional 

costs 
(F)=(E)*$300 


243.702.900 

109,729,500 

102,892,950 

11,547,450 

8,903,625 

4.237,125 

N/A 

N/A 


$481,013,550 


'••Our  estimates  are  based  on  information  from 
with  several  large  and  small  firms,  accounting  firms 
and  trade  and  professional  associations. 

••'  The  estimates  used  in  the  releases  proposing 
these  rules  were  based  on  the  number  of  filings  that 
we  received  in  fiscal  year  2001. 

>«  We  assumed  the  estimated  burdens  in  the 
second  and  third  years  would  decline  by  75%  from 
the  first  year  estimate. 


'••Our  PRA  estimates  do  not  include  any 
additional  burdens  or  costs  that  a  company  will 
incur  as  a  result  of  having  to  obtain  an  auditor's 
attestation  report  on  management's  internal  control 
report  because  the  PCAOB.  rather  than  the 
Commission,  is  responsible  for  establishing  the 
attestation  standards  and  the  Sarbanes-Oxley  Act 
itself  requires  companies  to  obtain  such  an 
attestation.  We  have,  however,  included  an 


estimated  0.5  hour  burden  in  our  revised  annual 
burden  estimates  to  account  for  the  fiUng  by  the 
company  of  the  attestation  report. 

""The  burden  allocation  for  Forms  20-F  and  40- 
F,  however,  use  a  25%  internal  to  75%  outside 
professional  allocation  to  reflect  the  fact  that  foreign 
p.-ivate  issuers  rely  more  heavily  on  outside 
professionals  for  the  preparation  of  these  forms. 


36656  Federal  Register/ Vol.  68.  No.  117 /Wednesday,  June  18.  2003 /Rules  and  Regulations 


We  do  not  believe  that  the 
amendments  with  respect  to  the  Section 
302  certifications  result  in  a  need  to 
alter  the  burden  estimates  that  we 
previously  submitted  to  OMB  because 
they  merely  relocate  the  certifications 
from  the  text  of  quarterly  and  annual 
reports  filed  or  submitted  under  Section 
13(a)  or  15(d)  of  the  Exchange  Act  to  the 
"Exhibits"  section  of  the  reports.  We 
are,  however,  revising  the  burden 
estimates  for  quarterly  and  aimual 


reports  and  for  Form  N-CSR  based  on 
the  amendment  with  respect  to  the 
Section  906  certification.'''  The  FRA 
estimates  for  these  amendments  do  not 
reflect  a  cost  because  we  believe  that  the 
entire  burden  will  be  borne  by  company 
personnel.  With  respect  to  semi-annual 
reports  on  Form  N-CSR,  because  the 
financial  statements  of  registered 
management  investment  ctTmpanies  are 
not  as  complex  as  those  of  operating 
companies,  we  estimate  that  the 


amendments  relating  to  the  Section  906 
certifications  would  result  in  an 
increase  of  one  burden  hour  per 
portfolio.''^  We  estimate  that  there  are 
approximately  3.700  registered 
management  investment  companies  that 
are  required  to  file  reports  on  Form  N— 
CSR,  containing  9,850  portfolios.  Tfie 
following  table  illustrates  the 
incremental  PRA  estimates  for  the  new 
Section  906  certification  '^^ 
requirements: 


Table  2.— Incremental  Paperwork  Burden  for  Certification  Requirements 


Form 

Annual 
responses 

Hours/fomn 

Total  hours 
added 

20-F 

1.194 
134 

8.484 

3.820 
23.743 
11.299 

7,400 

2 
2 
2 
2 
2 
2 
173  2.66 

2.388 

40-F            

268 

10-K          1 

16.968 

10-KSB 

7.640 

10-Q        

47.486 

10-QSB           

22.598 

r4-CSR    

19.700 

Total 

117,048 

V.  Cost-Benefit  Analysis 

The  amendments  implementing 
Section  404  of  the  Sarbanes-Oxley  Act 
Eire  congressionally  mandated.  We 
recognize  that  implementation  of  the 
Sarbanes-Oxley  Act  will  likely  result  in 
costs  and  benefits  to  the  economy.  We 
are  sensitive  to  the  costs  and  benefits 
imposed  by  our  rules,  and  we  have 
considered  costs  and  benefits  of  our 
amendments. 

A.  Benefits 

One  of  the  main  goals  of  the  Sarbanes- 
Oxley  Act  is  to  enhance  the  quality  of 
reporting  and  increase  investor 
confidence  in  the  financial  markets. 
Recent  market  events  have  evidenced  a 
need  to  provide  investors  with  a  clearer 
understanding  of  the  processes  that 
surround  the  preparation  and 
presentation  of  financial  information. 
These  amendments  are  intended  to 
accomplish  the  Act's  goals  by  improving 
public  company  disclosure  to  investors 
about  the  extent  of  management's 
responsibility  for  the  company's 
financial  statements  and  internal  control 
over  financial  reporting  and  the  means 
by  which  management  discharges  its 
responsibility.  The  establishment  and 
maintenance  of  internal  control  over 
financial  reporting  has  always  been  an 


>'<  While  Sectipn  906  of  the  Sarbanes-Oxley  Act 
requires  that  certifications  must  accompany  a 
periodic  report,  we  are  increasing  our  PRA  burdens 
in  view  of  the  fact  that  the  amendments  explicitly 
require  companies  to  furnish  Setrtion  906 
certifications  as  exhibits  to  these  reports.  To  date, 
companies  have  used  various  methods  to  fulfill 
their  obligations  under  Section  906.  and  have  not 


important  responsibility  of 
management.  An  effective  system  of 
internal  control  over  financial  reporting 
is  necessary  to  produce  reliable 
financial  statements  and  other  financial 
information  used  by  investors.  By 
requiring  a  report  of  management  stating 
management's  responsibility  for  the 
company's  financial  statements  and 
internal  control  over  financial  reporting 
and  management's  assessment  regarding 
the  effectiveness  of  such  control, 
investors  will  be  able  to  better  evaluate 
management's  performance  of  its 
stewardship  responsibilities  and  the 
reliability  of  a  company's  financial 
statements  and  other  unaudited 
financial  information. 

The  required  aimual  evaluation  of 
internal  control  over  financial  reporting 
will  encourage  companies  to  devote 
adequate  resources  and  attention  to  the 
maintenance  of  such  control. 
Additionally,  the  required  evaluation 
should  help  to  identify  potential 
weaknesses  and  deficiencies  in  advance 
of  a  system  breakdown,  thereby 
facilitating  the  continuous,  orderly  and 
timely  flow  of  information  within  the 
company  and,  ultimately,  to  investors 
and  the  marketplace.  Improved 
disclosure  may  help  companies  detect 
fi^udulent  financial  reporting  earlier 


consistently  submitted  the  certifications  as  part  of 
the  report. 

'"Many  registered  management  investment 
companies  have  multiple  portfolios.  However,  they 
prepare* separate  financial  statements  for  each 
portfolio.  Thus,  the  burden  of  the  Section  906 
certifications  is  estimated  on  a  portfolio  basis  rather 


and  perhaps  thereby  deter  financial 
fraud  or  minimize  its  adverse  effects. 
All  of  these  benefits  will  increase 
market  efficiency  by  improving  investor 
confidence  in  the  reliability  of  a 
company's  financial  disclosure  and 
system  of  internal  control  over  financial 
reporting.  These  benefits  are  not  readily 
quantifiable.  Commenters 
overwhelmingly  supported  the  benefits 
of  the  amendments. 

The  amendments  related  to  Section 
302  of  the  Sarbanes-Oxley  Act  relocate 
the  certifications  required  by  Exchange 
Act  Rules  13a-14  and  15d-14  from  the 
text  of  quarterly  and  annual  reports  filed 
or  submitted  under  Section  13(a)  or 
15(d)  of  the  Exchange  Act  to  the 
"Exhibits"  section  of  these  reports.  The 
amendments  related  to  Section  906  of 
the  Sarbanes-Oxley  Act  require  that  the 
certifications  required  by  Section  1350 
of  Title  18  of  the  United  States  Code, 
added  by  Section  906  of  the  Act, 
accompany  the  periodic  reports  to 
which  they  relate  as  exhibits.  These 
changes  will  enhance  the  ability  of 
investors  and  the  Commission  staff  to 
verify  that  the  certifications  have,  in 
fact,  been  submitted  with  the  Exchange 
Act  reports  ^  which  they  relate  and  to 
review  the  contents  of  the  certifications 
to  ensure  compliance  viWh  the 


than  a  registered  management  investment  company 
basis. 

■''This  number  represents  the  burden  associated 
with  the  average  number  of  portfolios  per  form. 
This  number  will  vary  for  each  registered 
management  investment  company  depending  on 
the  number  of  portfolios.  We  estimate  that  the 
paperwork  burden  for  eac:h  portfolio  is  one  hour. 
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applicable  requirements.  In  addition, 
the  changes  will  enable  the  Department 
of  Justice,  which  has  responsibility  for 
enforcing  Section  906,  to  review 
effectively  the  form  and  content  of  the 
certifications  required  by  that  section. 

B.  Costs 

The  final  rules  related  to  Section  404 
of  the  Sarbanes-Oxley  Act  require 
companies,  other  than  registered 
investment  companies,  to  include  in 
their  annual  reports  a  report  of 
management  on  the  company's  internal 
control  over  financial  reporting.  The 
management  report  on  internal  control 
over  financial  reporting  must  include:  a 
statement  of  management's 
responsibility  for  establishing  and 
maintaining  adequate  internal  control 
over  financial  reporting;  a  statement 
identifying  the  framework  used  to 
evaluate  the  effectiveness  of  the 
company's  internal  control  over 
financial  reporting;  management's 
assessment  of  the  effectiveness  of  the 
company's  internal  control  over 
financial  reporting  as  of  the  end  of  the 
company's  most  recent  fiscal  year;  and 
a  statement  that  the  registered  public 
accounting  firm  that  audited  the 
company's  financial  statements 
included  in  the  annual  report  has  issued 
an  attestation  report  on  management's 
evaluation  of  the  company's  internal 
control  over  financial  reporting.  The 
final  rules  will  increase  costs  for  all 
reporting  companies.  These  costs  are 
mitigated  somewhat  because  companies 
have  an  existing  obligation  to  maintain 
an  adequate  system  of  internal 
accounting  control  under  the  FCPA. 
Moreover,  one  commenter  noted  that 
some  companies  already  volimtarily 
include  management  reports  on  their 
internal  controls  in  their  annual  reports. 
The  preparation  of  the  management 
report  on  internal  control  over  financial 
reporting  will  likely  involve  multiple 
parties,  including  senior  management, 
internal  auditors,  in-house  counsel, 
outside  counsel  and  audit  committee 
members. 

Many  conunenters  believed  that  our 
proposal  to  require  quarterly 
evaluations  of  a  company's  internal 
control  over  financial  reporting  would 
significantly  increase  the  costs  of 
preparing  periodic  reports.  Several 
commenters  also  were  concerned  that 
the  proposals  would  result  in  increased 
audit  fees.  We  have  limited  data  on 
which  to  base  cost  estimates  of  the  final 
rules. 

Using  our  PRA  burden  estimates,  we 
estimate  the  aggregate  annual  costs  of 
implementing  Section  404(a)  of  the 
Sarbanes-Oxley  Act  to  be  around  $1.24 


billion  (or  $91,000  per  company).'^*  We 
recognize  the  magnitude  of  the  cost 
burdens  and  we  are  making  several 
accommodations  to  address 
commenters'  concerns  and  to  ease 
compliance,  including: 

•  Requiring  quarterly  disclosiu«  only 
of  any  change  that  has  materially 
affected,  or  is  reasonably  likely  to 
materially  affect,  a  company's  internal 
control  over  financial  reporting;  and 

•  An  extended  transition  period  for 
the  new  internal  control  reporting 
requirements. 

We  originally  proposed  to  require  a 
company  to  include  an  internal  control 
report  in  its  aimual  report  for  fiscal 
years  ending  on  or  after  September  15, 
2003.  Under  the  final  rules,  a  company 
that  is  an  "accelerated  filer"  under  the 
definition  in  Exchange  Act  Rule  12b-2 
must  begin  to  comply  with  the  internal 
control  report  requirement  in  its  annual 
report  for  its  first  fiscal  year  ending  on 
or  after  Jime  15,  2004.  All  other 
companies  must  begin  to  comply  with 
the  requirement  in  their  annual  reports 
for  their  first  fiscal  year  ending  on  or 
after  April  15,  2005. 

A  longer  transition  period  will  help  to 
alleviate  the  immediate  impact  of  any 
costs  and  burdens  imposed  on 
companies.  A  longer  transition  period 
may  even  help  to  reduce  costs  as 
companies  will  have  additional  time  to 
develop  best  practices,  long-term 
processes  and  efficiencies  in  preparing 
management  reports.  Also,  a  longer 
transition  period  wrill  expand  the  period 
of  availability  of  outside  professionals 
that  some  compemies  may  wish  to  retain 
as  they  prepare  to  comply  with  the  new 
requirements. 

The  PRA  burden  estimate,  however, 
excludes  several  costs  attributable  to 
Section  404.  The  estimate  does  not 
include  the  costs  associated  with  the 
auditor's  attestation  report,  which  many 
commenters  have  suggested  might  be 
substantial.  It  also  excludes  estimates  of 
likely  "indirect"  costs  of  the  final  rules. 
For  instance,  the  final  rules  increase  the 
cost  of  being  a  public  company; 
therefore  the  final  rules  may  discourage 
some  companies  frt)m  seeking  capital 
from  the  public  markets.  Moreover,  the 
final  rules  may  also  discoiuage  non-U.S. 


"■•This  estimate  is  based  on  the  estimated  total 
burden  hours  of  5.396.266.  an  assumed  75%/25% 
split  of  the  burden  hours  between  internal  staff  and 
external  professionals,  and  an  hourly  rate  of  $200 
for  internal  staff  time  and  S300  for  external 
professionals.  The  hourly  cost  estimate  is  based  on 
consultations  with  several  registrants  and  law  firms 
and  other  persons  who  regularly  assist  registrants 
in  preparing  and  filing  periodic  reports  with  the 
Commission.  Our  PRA  estimate  does  not  reflect  any 
additional  cdst  burdens  that  a  company  will  incur 
as  a  result  of  having  to  obtain  an  auditor's 
attestation  on  management's  internal  control  report. 


firms  bom  seeking  capital  in  the  United 
States. 

The  incremental  costs  of  the 
amendments  related  to  Section  302  of 
the  Sarbanes-Oxley  Act  are  minimal. 
Since  companies  must  already  include 
the  certifications  required  by  Exchange 
Act  Rules  13a-14  and  15d-14  in  their 
quarterly  and  annual  reports,  there 
should  be  no  incremental  cost  to 
relocating  the  certifications  from  the 
text  of  the  reports  to  the  "Exhibits" 
section  of  these  reports.  Requiring  the 
Section  906  certifications  to  be  included 
as  an  exhibit  to  the  periodic  reports  to 
which  they  relate  will  lead  to  some 
additional  costs  for  companies  that 
currently  are  submitting  the 
certifications  to  the  Commission  in 
some  other  manner.  While  these  costs 
are  difficult  to  quantify,  we  estimate 
that  the  aimual  paperwork  burden  of  the 
amendments  will  be  approximately 
$23.4  million. "■s 

One  commenter  has  expressed 
concern  that  companies  may  assume    . 
greater  legal  risk  by  making  their 
Section  906  certifications  publicly 
available. '^«  To  the  extent  that 
companies  may  assume  greater  legal  risk 
by  including  the  Section  906" 
certifications  as  part  of  their  periodic 
reports  filed  pursuant  to  the  Exchange 
Act  where  these  reports  are 
incoiporated  by  reference  into 
Securities  Act  registration  statements, 
we  address  this  risk  by  requiring 
companies  to  "furnish,"  rather  than 
"file,"  the  certifications  with  thp 
Commission  for  purposes  of  Section  18 
of  the  Exchange  Act  or  incorporation  by 
reference  into  other  filings.  "Thus,  the 
amendments  should  mitigate  this 
potential  indirect  cost  of  compliance. 
We  believe  that  it  is  appropriate  to 
require  the  certifications  that 
accompany  a  periodic  report  to  be 
publicly  available.  We  believe  that 
Congrfess  intenoed  for  Section  906 
certifications  to  be  publicly  available. 
Civil  liability  already  exists  by  virtue  of 
the  pre-existing  signatiu'e  requirements 
and  Section  302  certifications.  In 
addition,  any  Section  906  certification 
submitted  to  the  Commission  as 
correspondence  is  subject  to  the 
Freedom  of  Information  Act."^'^ 


'"This  calculation  is  based  on  an  estimate  of 
burden  hours  multiplied  by  a  cost  of  S200.00  per 
hour.  (117,048  hours  multiplied  by  S200.00  per 
hourf.  The  hourly  cost  estimate  is  based  on 
consultations  with  several  registrants  and  law  firms 
and  other  persons  who  regularly  assist  registrants 
in  preparing  and  filing  pericxlic  reports  with  the 
Commission. 

"■"  176  See  ABA  letter  regarding  File  No.  S7-06- 
03. 

'"5U.S.C.  552e»se(j. 
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VI.  Effect  on  Efficiency,  Competition 
and  Capital  Formation 

Section  23(a)(2)  of  the  Exchange 
Act ''"  requires  us  to  consider  the  anti- 
competitive effects  of  any  rules  that  we 
adopt  imder  the  Exchange  Act.  In 
addition,  Section  23(a)(2)  prohibits  us 
from  adopting  any  rule  that  would 
impose  a  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Exchange  Act. 
The  amendments  related  to  Section  404 
of  the  Sarbanes-Oxley  Act  represent  the 
implementation  of  a  congressional 
mandate.  The  final  rules  require 
management  reports  that  improve 
investors'  understanding  of 
management's  responsibility  for  the 
preparation  of  reliable  financial 
information  and  maintaining  adequate 
internal  control  over  financial  reporting. 
We  anticipate  that  these  requirements 
will  enhance  the  proper  functioning  of 
the  capital  markets  by  increasing  the 
quality  and  accountability  of  financial 
reporting  and  restoring  investor 
confidence. 

Section  2(b)  of  the  Securities  Act.'^« 
Section  3(f)  of  the  Exchange  Act '«"  and 
Section  2(c)  of  the  Investment  Company 
Act ""  require  us,  when  engaging  in 
rulemaking  to  consider  or  determine 
whether  an  action  is  necessary  or 
appropriate  in  the  public  interest,  and 
consider  whether  the  action  will 
promote  efficiency,  competition,  and 
capital  formation.  The  amendments 
related  to  Section  404  are  designed  to 
enhance  the  quality  and  accountability 
of  the  financial  reporting  process  and 
may  help  increase  investor  confidence, 
which  implies  increased  efficiency  and 
competitiveness  of  the  U.S.  capital 
markets.  Increased  market  efficiency 
and  investor  confidence  also  may 
encourage  more  efficient  capital 
formation.  We  requested  comments  on 
the  effect  of  these  amendments  on 
efficiency,  competition  and  capital 
formation  analyses  in  the  proposing 
release  addressing  Section  404.  We 
received  no  comments  in  response  to 
these  requests. 

The  amendments  related  to  Section 
302  of  the  Sarbanes-Oxley  Act  would 
relocate  the  certifications  required  by 
Exchange  Act  Rules  13a-14  and  15d-14 
from  the  text  of  quarterly  and  annual 
reports  filed  or  submitted  under  Section 
13(a)  or  15(d)  of  the  Exchange  Act  to  the 
"Exhibits"  section  of  these  reports.  This 
relocation  will  enhance  the  ability  of 
investors  and  the  Commission  staff  to 
verify  that  the  certifications  have,  in 


"•15U.S.C.  78w(a)<2). 
"9  15U.S.C77b(b). 
"«'15U.S;C.  78c(n. 
""  15  U.S.C.  B0a-2(c). 


fact,  been  submitted  with  the  Exchange 
Act  reports  to  which  they  relate  and  to 
review  the  contents  of  the  certifications 
to  ensure  compliance  with  the 
applicable  requirements.  The 
amendments  related  to  Section  906  of 
the  Sarbanes-Oxley  Act  also  will 
streamline  compliance  with  Section 
1350  of  Title  18  of  the  United  States 
Code,  added  by  Section  906  of  the  Act, 
and  will  enable  investors,  the 
Commission  staff  and  the  Department  of 
Justice,  which  has  responsibility  for 
enforcing  Section  1350.  to  verify 
submission  and  efficiently  review  the 
form  and  content  of  the  certifications 
required  by  that  provision. 

We  do  not  believe  that  the 
amendments  related  to  certifications 
will  impose  any  burden  on  competition, 
nor  are  we  aware  of  any  impact  on 
capital  formation  that  would  result  from 
the  amendments.  Depending  on  how  an 
issuer's  principal  executive  and 
principal  financial  officers  presently 
satisfy  the  Section  906  certification 
requirements,  issuers  may  incur  some 
additional  costs  in  submitting  these 
certifications  as  an  exhibit  to  their 
periodic  reports.  While  these  costs  are 
difficult  to  quantify,  we  believe  that 
they  would  be  nominal.  We  requested 
comment  on  whether  the  amendments 
would  affect  competition,  efficiency  and 
capital  formation.  We  received  no 
comments  in  response  to  this  request. 

VII.  Final  Regulatory  Flexibility 
Analysis 

This  Final  Regulatory  Flexibility 
Analysis  ("FRFA")  has  been  prepared  in 
accordance  with  the  Regulatory 
Flexibility  Act.'sz  This  FRFA  relates  to 
new  rules  and  amendments  that  require 
Exchange  Act  companies,  other  than 
registered  investment  companies,  to 
include  in  their  annual  reports  a  report 
of  management  on  the  company's 
internal  control  over  financial  reporting. 
The  management  report  on  internal 
control  over  financial  reporting  must 
include:  a  statement  of  management's 
responsibility  for  establishing  and 
maintaining  adequate  internal  control 
over  financial  reporting;  a  statement 
identifying  the  framework  used  to 
evaluate  the  effectiveness  of  the 
company's  internal  control  over 
financial  reporting:  management's 
assessment  of  the  effectiveness  of  the 
company's  internal  control  over 
financial  reporting  as  of  the  end  of  the 
company's  most  recent  fiscal  year;  and 
a  statement  that  the  registered  public 
accounting  firm  that  audited  the 
company's  financial  statements 
included  in  the  annual  report  has  issued 


an  attestation  report  on  management's 
evaluation  of  the  company's  internal 
control  over  financial  reporting.  This 
FRFA  also  addresses  new  rules  and 
amendments  that  require  companies  to 
file  the  certifications  mandated  by 
Sections  302  and  906  of  the  Sarbanes- 
Oxley  Act  as  exhibits  to  their  periodic 
reports.  An  Initial  Regulatory  Flexibility 
Analysis  ("IRFA")  was  prepared  in 
accordance  with  the  Regulatory 
Flexibility  Act  in  conjunction  with  each 
of  the  releases  proposing  these  rules. '"^ 
The  proposing  releases  solicited 
comments  on  these  analyses. 

A.  Need  for  the  Amendments 

We  are  adopting  these  disclosure 
requirements  to  comply  with  the 
mandate  of,  and  to  fulfill  the  purposes 
underlying  the  provisions  of,  the 
Sarbanes-Oxley  Act  of  2002.  The  new 
evaluation  and  disclosure  requirements 
regarding  a  company's  internal  control 
over  financial  reporting  are  intended  to 
enhance  the  quality  of  reporting  and 
increase  investor  confidence  in  the 
fairness  and  integrity  of  the  securities 
markets  by  making  it  clear  that  a 
company's  management  is  responsible 
for  maintaining  and  annually  assessing 
such  controls.  The  amendments  related 
to  Sections  302  and  906  of  the  Sarbanes- 
Oxley  Act  will  enhance  the  ability  of 
investors  and  the  Conunission  staiff  to 
verify  that  the  certifications  have,  in 
fact,  been  submitted  with  the  Exchange 
Act  reports  to  which  they  relate  and  to 
review  the  contents  of  the  certifications 
to  ensure  compliance  with  the 
applicable  requirements.  The 
amendments  also  will  streamline 
compliance  with  Section  1350  of  Title 
18  of  the  United  States  Code  and  will 
enable  investors,  the  Commission  staff 
and  the  Department  of  Justice,  which 
has  responsibility  for  enforcing  Section 
1350,  to  verify  a  company's  submission 
of  the  Section  906  certification  and 
efficiently  review  the  form  and  content 
of  the  certifications. 

B.  Significant  Issues  Raised  by  Public 
Comment 

In  the  Proposing  Releases,  we 
requested  comment  on  any  aspect  of  the 
IRFA.  including  the  number  of  small 
entities  that  would  be  affected  by  the 
proposals,  and  both  quantitative  and 
qualitative  nature  of  the  impact.  Several 
commenters  expressed  concern  that 
small  business  issuers,  including  small 
entities,  would  be  particularly 
disadvantaged  by  our  proposal  to 
require  quarterly  evaluations  of  internal 
control  over  financial  reporting.  We 
received  no  commentary  on  the  impact 


'"5  U.S.C.  601. 


'»' 5  U.S.C.  603. 
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on  small  entities  of  the  new  certification 
requirements. 

C.  Small  Entities  Subject  to  the 
Amendments 

The  new  disclosure  items  affect 
issuers  that  are  small  entities.  Exchange 
Act  Rule  0-1 0(a)  '^^  defines  an  issuer, 
other  than  an  investment  company,  to 
be  a  "small  business"  or  "small 
organization"  if  it  had  total  assets  of  $5 
million  or  less  on  the  last  day  of  its  most 
recent  fiscal  year.  We  estimate  that  there 
are  approximately  2,500  issuers,  other 
than  investment  companies,  that  may  be 
considered  small  entities.  For  purposes 
of  the  Regulatory  Flexibility  Act,  an 
investment  company  is  a  "small  entity" 
if  it,  together  with  other  investment 
companies  in  the  same  group  of  related 
investment  companies,  has  net  assets  of 
$50  million  or  less  as  of  the  end  of  its 
most  recent  fiscal  year.'^s  vVe  estimate 
that  there  are  approximately  190 
registered  management  investment 
companies  that,  together  with  other 
investment  companies  in  the  same 
group  of  related  investment  companies, 
have  net  assets  of  $50  million  or  less  as 
of  the  end  of  the  most  recent  fiscal 
year.'*^ 

The  new  disclosure  items  with 
respect  to  management's  report  on 
internal  control  over  financial  reporting 
and  the  registered  public  accounting 
firm's  attestation  report  apply  to  any 
small  entity,  other  than  a  registered 
investment  company,  that  is  subject  to 
Exchange  Act  reporting  requirements. 
The  new  certification  requirements 
apply  to  any  small  entity  that  is  subject 
to  Exchange  Act  reporting  requirements. 

D.  Reporting,  Recordkeeping  and  Other 
Compliance  Requirements 

The  amendments  require  a  company's 
management  to  disclose  information 
regarding  the  company's  internal 
control  over  financial  reporting, 
including  management's  assessment  of 
the  effectiveness  of  the  company's 
internal  control  over  financial  reporting. 
All  small  entities  that  are  subject  to  the 
reporting  requirements  of  Section  13(a) 
or  15(d)  of  the  Exchange  Act,  other  than 
registered  investment  companies,  are 
subject  to  these  evaluation  and 
disclosure  requirements.  Because 
reporting  companies  already  file  the 
forms  being  amended,  no  additional 
professional  skills  beyond  those 
currently  possessed  by  these  filers 


necessarily  are  required  to  prepare  the 
new  disclosure,  although  some 
companies  may  choose  to  engage 
outside  professionals  to  assist  them  in 
complying  with  the  new  requirements. 
We  expect  that  these  new  disclosure 
items  will  increase  compliance  costs 
incurred  by  small  entities.  We  have 
calculated  for  purposes  of  the 
Paperwork  Reduction  Act  that  each 
company  would  be  subject  to  an  added 
aimual  reporting  burden  of 
approximately  398  hours  and  the 
portion  of  that  burden  that  is  reflected 
as  the  cost  associated  with  outside 
professionals  is  approximately 
$35,286,187  We  believe,  however,  that 
the  aimual  average  burden  and  costs  for 
small  issuers  are  much  lower. '^^  For  the 
new  certification  requirements,  we 
estimate  that  a  company,  including  a 
small  entity,  will  be  subject  to  an 
additional  reporting  burden  of  eight 
hours  per  year.^^^  These  burden 
estimates  reflect  only  the  biu-den  and 
cost  of  the  required  collection  of 
information. 

E.  Agency  Action  to  Minimize  Effect  on 
Small  Entities 

The  Regulatory  Flexibility  Act  directs 
us  to  consider  alternatives  that  would 
accomplish  our  stated  objectives,  while 
minimizing  any  significant  adverse 
impact  on  small  entities.  In  connection 
with  the  amendments,  we  considered 
the  following  alternatives: 

•  Establishing  different  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities; 

•  Clarifying,  consolidating  or 
simplifying  compliance  and  reporting 
requirements  under  the  rules  for  small 
entities; 

•  Using  performance  rather  than 
design  standards;  and 

•  Exempting  small  entities  from  all  or 
part  of  the  reouirements. 

Several  of  tnese  alternatives  were 
considered  but  rejected,  while  other 
alternatives  were  taken  into  account  in 
the  final  rules.  We  believe  the  final  rules 
fulfill  the  intent  of  the  Sarbanes-Oxley 
Act  of  enhancing  the  quality  of 
reporting  and  increasing  investor 
confidence  in  the  fairness  and  integrity 
of  the  securities  markets. 

Sections  302,  404  and  906  of  the 
Sarbanes-Oxley  Act  make  no  distinction 


•■■•17CFR240.0-10(a). 

'•M7CFR  270.0-10. 

"^This  estimate  is  based  on  figures  compiled  by 
the  Commission  staff  regarding  investment 
companies  registered  on  Forms  N-IA.  N-2  and  N- 
3,  which  are  required  to  file  reports  on  Form  N- 
CSR. 


""This  estimate  includes  the  burden  for  one 
annual  report  and  three  quarterly  reports. 

'*"  Under  the  method  we  used  to  estimate  the 
PRA  burdens  associated  with  the  Section  404  rules, 
we  estimated  that  companies  with  less  than  $100 
million  in  revenues  would  be  subject  to  an  added 
annual  reporting  burden  of  approximately  100 
hours. 

'"^The  estimated  burden  for  one  annual  report 
and  three  quarterly  reports. 


based  on  a  company's  size.  We  think 
that  improvements  in  the  financial 
reporting  process  for  all  companies  are 
important  for  promoting  investor 
confidence  in  our  markets.  For  example, 
a  1999  report  commissioned  by  the 
organizations  that  sponsored  the 
Treadway  Commission  found  that  the 
incidence  of  financial  fraud  was  greater 
in  small  companies.'*'  However,  we  are 
sensitive  to  the  costs  and  burdens  that 
small  entities  will  face.  The  final  rules 
require  only  a  quarterly  evaluation  of 
material  changes  to  a  company's 
internal  control  over  financial  reporting, 
unlike  the  proposed  rules  that  would 
have  required  management  to  evaluate 
the  effectiveness  of  a  company's  internal 
control  over  financial  reporting  on  a 
quarterly  basis.  In  response  to 
comments,  including  comments 
submitted  by  the  Small  Business 
Administration,  we  have  decided  not  to 
adopt  this  proposal. 

We  believe  mat  a  Manket  exemption 
for  small  entities  from  coverage  of  the- 
requirements  is  not  appropriate  and 
would  be  inconsistent  with  the  policies 
underlying  the  Sarbanes-Oxley  Act. 
However,  we  have  provided  an 
extended  transition  period  for 
companies  that  do  not  meet  the 
definition  in  Exchange  Act  Rule  12b- 
2  1^1  of  an  "accelerated  filer"  for  the 
rules  implementing  Section  404  of  the 
Sarbanes-Oxley  Act.  Under  the  adopted 
rules,  non-accelerated  filers,  including 
small  business  issuers,  need  not  prepare 
the  management  report  on  internal 
control  over  financial  reporting  until 
they  file  their  aimual  reports  for  fiscal 
years  ending  on  or  after  April  15,  2005. 
This  deferral  provides  non-accelerated 
filers  more  time  to  develop  structured 
and  formal  systems  of  internal  control 
over  financial  reporting. 

We  believe  that  the  new  disclosure 
and  certification  requirements  are  clear 
and  straightforward.  The  amendments 
require  only  brief  disclosure.  An 
effective  system  of  internal  control  over 
financial  reporting  has  always  been 
necessary  to  produce  reliable  financial 
statements  and  other  financial 
information.  Our  amendments  do  not 
specify  any  particular  controls  that  a 
company's  internal  control  over 
financial  reporting  should  include.  Each 
company  is  afforded  the  flexibility  to 
design  its  internal  control  over  financial 
reporting  according  to  its  own  set  of 
circumstances.  This  flexibilify  should 


'«"  See  Beasley,  Carcello  and  Hermanson, 
Fraudulent  Financial  Reporting:  1987-1997.  An 
Analysis  of  U.S.  Public  Companies  (Mar.  1999) 
Cstudy  commissioned  by  the  Committee  of 
Sponsoring  Organizations  of  the  Treadway 
Commission). 

'»'17CFR240.12b-2. 
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enable  companies  to  keep  costs  of 
compliance  as  low  as  possible. 
Therefore,  it  does  not  seem  necessary  to 
develop  separate  requirements  for  small 
entities. 

The  final  rules  impose  both  design 
and  performance  standards  regarding 
disclosure  of  management's 
responsibility  for  establishing  and 
maintaining  adequate  internal  control 
over  financial  reporting  for  the  company 
and  management's  assessment  of  the 
effectiveness  of  such  controls.  The  rules 
do,  however,  afford  a  company  the 
flexibility  to  design  its  internal  control 
over  financial  reporting  to  fit  its 
particular  circumstances.  We  believe 
that  it  would  be  inconsistent  with  the 
purposes  of  the  Sarbanes-Oxley  Act  to 
specify  different  requirements  for  small 
entities. 

VIII.  Statutory  Authority  and  Text  of 
Rule  Amendments 

The  amendments  described  in  this 
release  are  being  adopted  under  the 
authority  set  forth  in  Sections  5.  6,  7,  10, 
17  and  19  of  the  Securities  Act,  as 
amended.  Sections  12,  13,  15,  23  and  36 
of  the  Exchange  Act,  Sections  8,  30,  31 
and  38  of  the  Investment  Company  Act. 
as  amended  and  Sections  3(a],  302,  404, 
405  and  906  of  the  Sarbanes-Oxley  Act. 

List  of  Subjects 

17  CFR  Part  210 

Accountants,  Accounting.  Reporting 
and  recordkeeping  requirements. 
Securities. 

1 7  CFR  Part  228 

Reporting  and  recordkeeping 
requirements.  Securities,  Small 
businesses. 

1 7  CFR  Parts  229.  240  and  249 

Reporting  and  recordkeeping 
requirements.  Securities. 

1 7  CFR  Parts  270  and  274 

Investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  Amendments 

■  For  the  reasons  set  out  in  the  preamble, 
the  Commission  amends  title  17,  chapter 
II,  of  the  Code  of  Federal  Regulations  as 
follows: 


PART  210— FORM  AND  CONTENT  OF 
AND  REQUIREMENTS  FOR  RNANCIAL 
STATEMENTS,  SECURITIES  ACT  OF 
1933,  SECURITIES  EXCHANGE  ACT 
OF  1934,  PUBLIC  UTIUTY  HOLDING 
COMPANY  ACT  OF  1935.  INVESTMENT 
COMPANY  ACT  OF  1940,  INVESTMENT 
ADVISERS  ACT  OF  1940,  AND 
ENERGY  POUCY  AND 
CONSERVATION  ACT  OF  1975 

■  1.  The  authority  citation  for  Part  210  is 
revised  to  read  as  follows: 

Authority:  15  U.S.C.  77f,  77g.  77h,  77j.  77s, 
77Z-2,  77Z-3,  77aa(25).  77aa(26).  78c,  78J-1. 
781,  78m,  7an,  78o(d),  78q,  78u-5.  78w(a). 
7811,  78mm,  79e(b).  79j(a),  79n,  79t(a),  80a- 
8,  80a-20.  808-29,  80a-30,  BOa-31,  80a- 
37(a).  80b-3.  80b-ll,  7202  and  7262,  unless 
otherwise  noted. 

■  2.  Section  210.1-02  is  amended  by: 

■  a.  Removing  the  authority  citation 
following  §210.1-02: 

■  b.  Redesignating  paragraph  (a)  as 
paragraph  (a](l]:  and 

■  c.  Adding  paragraph  (a)(2). 
The  revisions  read  as  follows: 

§210.1-02    DefinKlons  of  terms  used  in 
Resulation  S-X  (17  CFR  part  210). 

***** 

(a)(1)*  *  • 

(2)  Attestation  report  on 
management's  assessment  of  internal 
control  over  financial  reporting.  The 
term  attestation  report  on 
management's  assessment  of  internal 
control  over  financial  reporting  means  a 
report  in  which  a  registered  public 
accounting  firm  expresses  an  opinion, 
or  states  that  an  opinion  cannot  be 
expressed,  concerning  management's 
assessment  of  the  effectiveness  of  the 
registrant's  internal  control  over 
financial  reporting  (as  defined  in 
§  240.13a-15(f)  or  240.15d-15(f)  of  this 
chapter)  in  accordance  with  standards 
on  attestation  engagements.  When  an 
overall  opinion  cannot  be  expressed,  the 
registered  public  accounting  firm  must 
state  why  it  is  unable  to  express  such  an 
opinion.  * 

***** 

■  3.  Amend  §  210.2-02  by: 

■  a.  Revising  the  section  heading; 

■  b.  Revising  the  headings  of  paragraphs 
(a),  (b),  (c)  and  (d);  and 

■  c.  Adding  paragraph  (f). 

The  addition  and  revisions  read  as 
follows. 

§210.2-02    Accountants'  reports  and 
attestation  reports  on  management's 
assessment  of  internal  control  over 
financial  reporting. 

(a)  Technical  requirements  for 
accountants' reports.  *  *   * 

(b)  Representations  as  to  the  audit 
included  in  accountants' reports.  *  *  * 


(c)  Opinions  to  be  expressed  in 
accountants'  reports.  *   *   * 

(d)  Exceptions  identified  in 
accountants' reports.  *   *   * 

***** 

(f)  Attestation  report  on 
management's  assessment  of  internal 
control  over  financial  reporting.  Every 
registered  public  accounting  firm  that 
issues  or  prepares  an  accountant's 
report  for  a  registrant,  other  than  an 
investment  company  registered  under 
section  8  of  the  Investment  Company 
Act  of  1940  (15  U.S.C.  80a-8),  that  is 
included  in  an  aimual  report  required 
by  section  13(a)  or  15(d)  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78a  et  seq.)  containing  an 
assessment  by  management  of  the 
effectiveness  of  the  registrant's  internal 
control  over  financial  reporting  must 
attest  to,  and  report  on,  such 
assessment.  The  attestation  report  on 
management's  assessment  of  internal 
control  over  financial  reporting  shall  be 
dated,  signed  manually,  identify  the 
period  covered  by  the  report  and  clearly 
state  the  opinion  of  the  accountant  as  to 
whether  management's  assessment  of 
the  effectiveness  of  the  registrant's 
internal  control  over  financial  reporting 
is  fairly  stated  in  all  material  respects, 
or  must  include  an  opinion  to  the  effect 
that  an  overall  opinion  cannot  be 
expressed.  If  an  overall  opinion  cannot 
be  expressed,  explain  why.  The 
attestation  report  on  management's 
assessment  of  internal  control  over 
financial  reporting  may  be  separate  from 
the  accountant's  report. 

PART  228— INTEGRATED 
DISCLOSURE  SYSTEM  FOR  SMALL 
BUSINESS  ISSUERS 

■  4.  The  general  authority  citation  for 
Part  228  is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  77e,  77f,  77g,  77h,  77). 
77k.  77s.  772-2,  77z-3,  77aa(25).  77aa(26), 
77ddd,  77eee.  77ggg.  77hhh,  77j)j,  77nnn, 
77SSS,  78/,  78m,  78n.  78o.  78u-5.  78w,  78//, 
78mm.  80a-8.  «0a-29,  80a-30,  80a-37,  80b- 
11,  7202,  7241,  and  7262;  and  18  U.S.C. 
1350,  unless  otherwise  noted. 
•         *         *         *         *      . 

■  5.  Revise  §  228.307  to  read  as  follows: 

§  228.307  (Item  307)    Disclosure  controls 
and  procedures. 

Disclose  the  conclusions  of  the  small 
business  issuer's  principal  executwe 
and  principal  financial  officers,  or 
persons  performing  similar  functions, 
regarding  the  effectiveness  of  the  small 
business  issuer's  disclosure  controls  and 
procedures  (as  defined  in  §  240.13a- 
15(e]  or  240.15d-15(e)  of  this  chapter)  as 
of  the  end  of  the  period  covered  by  the 
report,  based  on  the  evaluation  of  these 
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controls  and  procedures  required  by 
paragraph  (b)  of  §  240.13a-15  or 
240.15d-15  of  this  chapter. 
■  6.  Add  §  228.308  to  read  as  follows: 

§  228.308  (Item  308)    Internal  control  over 
financial  reporting. 

-  (a)  Management's  annual  report  on 
internal  control  over  financial  reporting. 
Provide  a^eport  of  management  on  the 
small  business  issuer's  internal  control  . 
over  financial  reporting  (as  defined  in 
§240.13a-15(f)  or  240.15d-15(f)  of  this 
chapter)  that  contains: 

(1)  A  statement  of  management's 
responsibility  for  establishing  and 
maintaining  adequate  internal  control 
over  financial  reporting  for  the  small 
business  issuer; 

(2)  A  statement  identifying  the 
framework  used  by  management  to 
evaluate  the  effectiveness  of  the  small 
business  issuer's  internal  control  over 
financial  reporting  as  required  by 
paragraph  (c)  of  §  240.1 3a-15  or 
240.15d-15  of  this  chapter; 

(3)  Management's  assessment  of  the 
effectiveness  of  the  small  business 
issuer's  internal  control  over  financial 
reporting  as  of  the  end  of  the  small 
business  issuer's  most  recent  fiscal  year, 
including  a  statement  as  to  whether  or 
not  internal  control  over  financial 
reporting  is  effective.  This  discussion 
must  include  disclosure  of  any  material 
weakness  in  the  small  business  issuer's 
internal  control  over  financial  reporting 
identified  by  management.  Management 


is  not  permitted  to  conclude  that  the 
small  business  issuer's  internal  control 
over  financial  reporting  is  effective  if 
there  cu«  one  or  more  material 
weaknesses  in  the  small  business 
issuer's  internal  control  over  financial 
reporting;  and 

(4)  A  statement  that  the  registered 
public  accounting  firm  that  audited  the 
financial  statements  included  in  the 
annual  report  containing  the  disclosure 
required  by  this  Item  has  issued  an 
attestation  report  on  management's 
assessment  of  the  small  business 
issuer's  internal  control  over  financial 
reporting. 

(b)  Attestation  report  of  the  registered 
public  accounting  firm.  Provide  the 
registered  public  accounting  firm's 
attestation  report  on  management's 
assessment  of  the  small  business 
issuer's  internal  control  over  financial 
reporting  in  the  small  business  issuer's 
annual  report  containing  the  disclosure 
required  by  this  Item. 

(c)  Changes  in  internal  control  over 
financial  reporting.  Disclose  any  change 
in  the  small  business  issuer's  internal 
control  over  financial  reporting 
identified  in  cormection  with  the 
evaluation  required  by  paragraph  (d)  of 
§240.13a-15  or  240.15d-15  of  this 
chapter  that  occurred  during  the  small 
business  issuer's  last  fiscal  quarter  (the 
small  business  issuer's  fourth  fiscal 
quarter  in  the  case  of  an  annual  report) 
that  has  materially  affected,  or  is 
reasonably  likely  to  materially  affect. 


the  small  business  issuer's  internal 
control  over  financial  reporting. 

Instructions  to  Item  308 

1.  The  small  business  issuer  must  maintain 
evidential  matter,  including  documentation, 
to  provide  reasonable  support  for 
management's  assessment  of  the  effectiveness 
of  the  small  business  issuer's  internal  control 
over  financial  reporting. 

2.  A  small  business  issuer  that  is  an  Asset- 
Backed  Issuer  (as  defined  in  §  240.13a-14(g) 
and  §240.15d-14(g)  of  this  chapter)  is  not 
required  to  disclose  the  information  required 
by  this  Item. 

§228.401    [Amended] 

■  7.  Amend  §  228.401  by  removing  the 
phrase  "internal  controls  and  procedures 
for  financial  reporting"  in  paragraph 
(e)(2)(iv)  of  Item  401  and  adding,  in  its 
place,  the  phrase  "internal  control  over 
financial  reporting". 

■  8.  Amend  §  228.601  by: 

■  a.  Removing  the  last  sentence  of 
paragraph  (aKl); 

■  b.  Revising  the  Exhibit  Table; 

■  c.  Revising  paragraph  (b)(7)  to  read 
"No  exhibit  required."; 

■  d.  Revising  the  heading  in  paragraph 
(b)(ll)  to  read  "Statement  re: 
computation  of  per  share  earnings";  and 

■  e.  Revising  paragraphs  (b)(27)  through 
(b)(98). 

■  The  revisions  read  as  follows. 

§228.601  (Item  601)    Extilbits. 

*.***» 


Exhibit  Table 

Securities  act  forms- 

Exchange  act  fo 

rms 

10-KSB 

SB-2 

S-2 

S-3 

S-^3 

S-8 

10-SB 

8-K 

10-QSB 

(1)  Underwriting  agreement  

X 

X 
X 
X 

X 

X 

N/A 
■N/A 

X 

X 

.X 

X 

N/A 

X 

X 
X 

X 
X 

X 

X 
X 
X 

X 
X 

N/A 

N/A 

X 

X 
X 

X 

N/A 

X 

X 
X 

(2)  Plan  of  purchase,  sale,  reor- 
ganization,   arrangement,     liq- 
uidation or  succession 

_- 

X 
X 
X 

X 

X 
X 
X 

X 

V 

(3)  (i)  Articles  of  Incorporation  

X 

(ii)  By-laws  

X 

(4)  Instruments  defining  the  rights 
of  security  holders,  including  in- 
dentures   

(5)  Opinion  on  legality 

X 
X 

N/A 

N/A 

X 

X 
X 

N/A 

N/A 

X 

X 
X 

N/A 
N/A 

X 

X 

(6)  No  exhibit  required  

N/A 
N/A 

N/A 
N/A 

N/A 
N/A 

N/A 
N/A 

(7)  No  exhibit  required  

(8)  Opinion  on  tax  matters 

(9)  Voting  trust  agreement  and 
amendments 

X 
X 

"X 

N/A 

X 

(10)  Material  contracts  

X 

X 
N/A 

X 

X 

X 

N/A 

X 

(11)  Statement  re:  computation  of 
per  share  earnings  

X 

X 

(12)  No  exhit)it  required  

N/A 

N/A 

N/A 

N/A 
X 

(13)   Annual    report   to   security 
holders  for  the  last  fiscal  year, 
Form  10-Q  or  10-QSB  or  quar- 
terty  report  to  security  holders ' 

(14)  Code  of  ethics^ 

*• 

X 

(15)  Letter  on  unaudited  interim 
financial  information  1 

X 

X 

X 

X 

X 

X 

•    t 
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Exhibit  Table— Continued 


Securities  act  forms 


SB-2 


S-2 


S-8 


&-♦  = 


S-8 


10-SQ 


Exchange  act  forms 


8-K 


10-QS6       10-KS6 


(16)  Letter  on  change  in  certifying 
accountant^ 

(17)  Letter  on  director  resignation 

(18)  Letter  on  change  in  account- 
ing principles  

(19)  Reports  furnished  to  security 
holders 

(20)  Other  documents  or  state- 
ments to  security  holders  or 
any  document  incorporated  by 
reference 

(21)  Subsidiaries  of  the  small 
business  issuer 

(22)  Published  report  regarding 
matters  submitted  to  vote  of  se- 
curity holders  

(23)  Consents  of  experts  and 
counsel  

(24)  Power  of  attorney  

(25)  Statement  of  eligibility  of 
trustee 

(26)  Invitations  for  competitive 
bids  

(27)  through  (30)  [Reserved]  

(31)  Rule  13a-14(a)/15d-14(a) 
Certifications  

(32)  Section  1350  Certifications  .. 

(33)  through  (98)[Reserved]  

(99)  Additional  exhibits  


X 
X 


X 
X 


X 
X 

X 

X 


X 
X 

X 

X 


X 
X 

X 

X 


X 
X 


X2 
X 


X 
X 


X2 

X 


X 
X 


X 
X 


X 
X 


X2 

X 


X 
X 


'  Only  if  incorporated  by  reference  into  a  prospectus  and  delivered  to  holders  along  with  the  prospectus  as  permitted  by  the  registration  state- 
ment; or  In  the  case  of  a  Fonn  10-KSB.  where  the  annual  report  is  incorporated  by  reference  into  the  text  of  the  Form  10-KSB. 

^  Where  the  opinion  of  the  exfjert  or  counsel  has  been  incorporated  by  reference  into  a  previously  filed  Securities  Act  registration  statement. 

3  An  issuer  need  not  provide  an  exhibit  if:  (1)  an  election  was  made  under  Form  S-4  to  provide  S-2  or  S^3  disclosure;  and  (2)  the  form  se- 
lected (S-2  or  S-3)  would  not  require  the  compiany  to  provide  the  exhibit. 

*  If  required  under  Item  304  of  Regulation  S-B.  . 


(b)  Description  of  exhibits.  *  *  * 
(27)  through  (30)  [Reserved] 
(31)  Rule  13a-14(a)/15d-14(a) 
Certifications.  The  certiflcations 
required  by  Rule  13a-14(a)  (17  CFR 
240.13a-14(a))  or  Rule  15d-14(a}  (17  CFR 
240.15d-14(a})  exactly  as  set  forth 
below: 

Certifications  *  ■ 

1.  [identify  the  certifying  individual], 
certify  that: 

1. 1  have  reviewed  this  [speciiy  report] 
of  [identify  small  business  issuer]; 

2.  Based  on  my  knowledge,  this  report 
does  not  contain  any  untrue  statement 
of  a  material  fact  or  omit  to  state  a 
material  fact  necessary  to  make  the 
statements  made,  in  light  of  the 
circumstances  under  which  such 
statements  were  made,  not  misleading 
with  respect  to  the  period  covei:ed  by 
this  report; 

3.  Based  on  my  knowledge,  the 
financial  statements,  and  other  financial 
information  included  in  this  report, 
fairly  present  in  all  material  respects  the 
flnancial  condition,  results  of  operations 
and  cash  flows  of  the  small  business 


issuer  as  of,  and  for,  the  periods 
presented  in  this  report; 

4.  The  small  business  issuer's  other 
certifying  officer(s)  and  I  are  responsible 
for  establishing  and  maintaining 
disclosure  controls  and  procedures  (as 
defined  in  Exchange  Act  Rules  13a- 
15(e)  and  15d-15(e))  and  internal 
control  over  financial  reporting  (as 
defined  in  Exchange  Act  Rules  13a-15(f) 
and  15d-15(f))  for  the  small  business 
issuer  and  have: 

(a)  Designed  such  disclosure  controls 
and  procedures,  or  caused  such 
disclosure  controls  and  procedures  to  be 
designed  under  our  supervision,  to 
ensure  that  material  information  relating 
to  the  small  business  issuer,  including 
its  consolidated  subsidiaries,  is  made 
known  to  us  by  others  within  those 
entities,  particularly  during  the  period 
in  which  this  report  is  being,  prepared; 

(b)  Designed  such  internal  control 
over  Hnancial  reporting,  or  caused  such 
internal  control  over  financial  reporting 
to  be  designed  under  our  supervision,  to 
provide  reasonable  assurance  regarding 
the  reliability  of  financial  reporting  and 
the  preparation  of  financial  statements 


for  external  purposes  in  accordance 
with  generally  accepted  accounting 
principles; 

(c)  Evaluated  the  effectiveness  of  the 
small  business  issuer's  disclosure 
controls  and  procedures  and  presented 
in  this  report  our  conclusions  about  the 
effectiveness  of  the  disclosure  controls 
and  procedures,  as  of  the  end  of  the 
period  covered  by  this  report  based  on 
such  evaluation;  and 

(d)  Disclosed  in  this  report  any 
change  in  the  small  business  issuer's 
internal  control  over  financial  reporting 
that  occurred  during  the  small  business 
issuer's  most  recent  fiscal  quarter  (the 
small  business  issuer's  fourth  fiscal 
quarter  in  the  case  of  an  annual  report) 
that  has  materially  affected,  or  is 
reasonably  likely  to  materially  affect, 
the  small  business  issuer's  internal 
control  over  financial  reporting;  and 

5.  The  small  business  issuer's  other 
certifying  officer(s)  and  I  have  disclosed, 
based  on  our  most  recent  evaluation  of 
internal  control  over  financial  reporting, 
to  the  small  business  issuer's  auditors 
and  the  audit  committee  of  the  small 
business  issuer's  board  of  directors  (or 
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persons  performing  the  equivalent 
functions): 

(a)  All  significant  deficiencies  and 
material  weaknesses  in  the  design  or 
operation  of  internal  control  over 
financial  reporting  which  are  reasonably 
likely  to  adversely  affect  the  small 
business  issuer's  ability  to  record, 
process,  summarize  and  report  financial 
information;  and 

(b)  Any  fraud,  whether  or  not 
material,  that  involves  management  or 
other  employees  who  have  a  significant 
role  in  the  small  business  issuer's 
internal  control  over  financial  reporting. 
Date: 


[Signature] 
[Title] 

*  Provide  a  separate  certification  for  each 
principal  executive  officer  and  principal 
financial  officer  of  the  small  business  issuer. 
See  Rules  13a-14(a)  and  15d-14(a) 

(32)  Section  1350  Certifications. 

(i)  The  certifications  required  by  Rule 
13a-14(b)  (17  CFR  240.13a-14(b))  or 
Rule  15d-14(b)  (17  CFR  240.15d-14(b)) 
and  Section  1350  of  Chapter  63  of  Title 
18  of  the  United  States  Code  (18  U.S.C. 
1350). 

(ii)  A  certification  furnished  pursuant 
to  this  Item  will  not  be  deemed  "filed" 
for  purposes  of  section  18  of  the 
Exchange  Act  (15  U.S.C.  78r),  or 
otherwise  subject  to  the  liability  of  that 
section.  Such  certification  will  not  be 
deemed  to  be  incorporated  by  reference 
into  any  filing  under  the  Securities  Act 
or  the  Exchange  Act,  except  to  the 
extent  that  the  small  business  issuer 
specifically  incorporates  it  by  reference. 

(33)  through  (98)  [Reserved] 


PART  22»— STANDARD 
INSTRUCTIONS  FOR  FILING  FORMS 
UNDER  SECURITIES  ACT  OF  1933, 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

■  9.  The  general  authority  citation  for 
Part  229  is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  77e,  77f,  77g,  77h.  77j, 
77k.  77s,  77Z-2.  77Z-3.  77aa(25),  77aa(26), 
77ddd.  77eee,  77ggg.  77hhh,  77iii.  77ijj, 
77nnn,  77sss.  78c,  78i.  78),  78l,  78m,  78n. 
78o.  78U-5,  78Mr,  7811,  78mm,  79e.  79],  79n, 
79t,  80a-8.  80a-9,  80a-20.  80a-29.  80a-30, 
80a-31(c),  80a-37.  80a-38(a).  80a-39.  80b- 
11,  7202,  7241,  and  7262:  and  18  U.S.C. 
1350,  unless  otherwise  noted. 


■  10.  By  revising  §  229.307  to  read  as 
follows: 

§229.307    (Hem  307)    Disclosure  controls 
and  procMlures. 

Disclose  the  conclusions  of  the 
registrant's  principal  executive  and 
principal  financial  officers,  or  persons 
performing  similar  functions,  regarding 
the  effectiveness  of  the  registrant's 
disclosiue  controls  and  procedures  (as 
defined  in  §  240.13a-15(e)  or  240.15d- 
15(e)  of  this  chapter)  as  of  the  end  of  the 
period  covered  by  the  report,  based  on 
the  evaluation  of  these  controls  and 
procedures  required  by  paragraph  (b)  of 
§240.13a-15  or  240.15d-15  of  this 
chapter. 

■  11.  By  adding  §  229.308  to  read  as 
follows: 

§  229.308    (Item  308)    Internal  control  over 
financial  reporting. 

(a)  Management's  annual  report  on 
internal  control  over  financial  reporting. 
Provide  a  report  of  memagement  on  the 
registrant's  internal  control  over 
financial  reporting  (as  defined  in 
§  240. 13a-l 5(f)  or  240.15d-15(f)  of  this 
chapter)  that  contains: 

(1)  A  statement  of  management's 
responsibility  for  establishing  and 
maintaining  adequate  internal  control 
over  financial  reporting  for  the 
registrant; 

(2)  A  statement  identifying  the 
framework  used  by  management  to 
evaluate  the  effectiveness  of  the 
registrant's  internal  control  over 
financial  reporting  as  required  by 
paragraph  (c)  of  §  240.13a-15  or 
240.15d-15  of  this  chapterr 

(3)  Management's  assessment  of  the 
effectiveness  of  the  registrant's  internal 
control  over  financial  reporting  as  of  the 
end  of  the  registrant's. most  recent  fiscal 
year,  including  a  statement  as  to 
whether  or  not  internal  control  over 
financial  reporting  is  effective.  This 
discussion  must  include  disclosure  of 
any  material  v^eakness  in  the  registrant's 
internal  control  over  financial  reporting 
identified  by  management.  Management 
is  not  permitted  to  conclude  that  the 
registrant's  internal  control  over 
financial  reporting  is  effective  if  there 
are  one  or  more  material  weaknesses  in 
the  registrant's  internal  control  over 
financial  reporting;  and 

(4)  A  statement  that  the  registered 
public  accounting  firm  that  audited  the 
financial  statements  included  in  the 
annual  report  containing  the  disclosure 
required  by  this  Item  has  issued  an 
attestation  report  on  management's 


assessment  of  the  registrant's  internal 
control  over  financial  reporting. 

(b)  Attestation  report  of  the  registered 
public  accounting  firm.  Provide  the 
registered  public  accounting  firm's 
attestation  report  on  management's 
assessment  of  the  registrant's  internal 
control  over  financial  reporting  in  the 
registrant's  aimual  report  containing  the 
disclosure  required  by  this  Item. 

(c)  Changes  in  internal  control  over 
financial  reporting.  Disclose  any  change 
in  the  registrant's  internal  control  over 
financial  reporting  identified  in 
connection  with  the  evaluation  required 
by  paragraph  (d)  of  §  240.13a-15  or 
240.15d-15  of  this  chapter  that  occurred 
during  the  registrant's  last  fiscal  "quarter 
(the  registrant's  fourth  fiscal  quarter  in 
the  case  of  an  annual  report]  that  has 
materially  affected,  or  is  reasonably 
likely  to  materially  affect,  the 
registrant's  internal  control  over 
financial  reporting.     ' ' 

it 

Instructions  to  Item  308 

1 .  The  registrant  must  maintain 
evidential  matter,  including 
documentation,  to  provide  reasonable 
support  for  management's  assessment  of 
the  effectiveness  of  the  registrant's 
internal  control  over  financial  reporting. 

2.  A  registrant  that  is  an  Asset-Backed 
Issuer  (as  defined  in  §  240.13a-14(g)  and 
§  240. 15d-l  4(g)  of  this  chapter)  is  not  - 
required  to  disclose  the  information 
required  by  this  Item. 

§229.401    [Amendedl 

■  12.  By  amending  §  229.401  by 
removing  the  phrase  "internal  controls 
and  procedures  for  financial  reporting" 
in  paragraph  (h){2)(iv)  of  Item  401  and 
adding,  in  its  place,  the  phrase  "internal 
control  over  financial  reporting". 

■  13.  By  amending  §  229.601  by: 

■  a.  Removing  the  second  and  third 
sentences  of  paragraph  (a)(1); 

■  b.  Revising  the  Exhibit  Table  which 
follows  the  Instructions  to  the  Exhibit 
Table;  and 

■  c.  Revisir^  paragraphs  (b)(27)  through 
(b}(98). 

■  The  revisions  read  as  follows: 
§  229.601  (Item  601 )    Exhibits. 

(a)  Exhibits  and  index  required.  *   *   * 
Instructions  to  the  Exhibit  Table 
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Exhibit  Table 


Securities  act  forms 


S-1 


S-2 


S-Q 


S-43 


S-8 


11 


F-1 


F-2 


F^ 


F-43 


Exchange  act  forms 


10      8-K 


10- 
Q 


10- 
K 


(1)  Underwriting  agreement  

(2)  Plan  of  acquisition,  reorganization,  ar- 
rangement, liquidation  or  succession  ... 

(3)  (i)  Articles  of  incorporation 

(ii)  By-laws 

(4)  Instruments  defining  the  rigfits  of  se- 
curity holders,  including  indentures  

(5)  Opinion  re  legality 

(6)  {Resen/edJ 

(7)  (Resen^dl 

(8)  Opinion  re  tax  matters 

(9)  Voting  trust  agreement  

(10)  Material  contracts  

(11)  Statement  re  computation  of  per 
^re  earnings  

(12)  Statements  re  computation  of  ratios 

(13)  AnrHial  report  to  security  holders. 
Form  10-O  and  10-OS6,  or  quarteriy 
report  to  security  holders^ 

(14)  Code  of  Ethics  '. 

(15)  Letter  re  unaudited  Interim  financial 
infomrtation  

(16)  Letter  re  change  in  certifying  ac- 
countant*  

(17)  Letter  re  director  resignation  

(18)  Letter  re  cfwrtge  in  accounting  prin- 
ciples   

(19)  Report  furnished  to  security  holders 

(20)  Other  documents  or  statements  to 
security  holders 

(21)  Subsidiaries  of  ttie  registrant 

(22)  Putilished  repori  regarding  matters 
submitted  to  vote  of  security  holders  ... 

(23)  Consents  of  experts  and  counsel 

(24)  Power  of  attorney  

(25)  Statenwnt  of  eligibility  of  trustee  

(26)  Invitations  for  comf)etitive  bids  

(27)  through  (30)  [Reserved] 

(31)  Rule  13a~14(a)/15d-14(a)  Certifi- 
cations   

(32)  Section  1350  Certifications 

(33)  through  (98)  (Resen^dJ 

(99)  Additional  exhibits 


X 
X 
X 

X 

X 

N/A 
M/A 

X 

X 

X 

X 
X 


X 
X 


X 
X 
X 
X 


N/A 
X 


X 
X 


X 
X 

N/A 
N/A 

X 

X 

X 

X 
X 


X 
X 


X 
X 
X 
X 


N/A 
X 


X 
X 


X 
X 

N/A 
N/A 

X 

X 


X 
X 
X 
X 


N/A 
X 


X 
X 
X 

X 
X 

N/A 
N/A 

X 

X 

X 

X 
X 


X 
X 


X 
X 
X 
X 


N/A 
X 


X 
X 

N/A 
N/A 


X 
X 


N/A 
X 


X 
X 
X 

X 
X 

N/A 
N/A 

X 

X 

X 

X 
.X 


X 
X 


X 
X 
X 


I^A 
X 


X 
X 
X 

X 
X 

N/A 
N/A 

X 

X 

X 

X 
X 


X 
X 
X 
X 


N/A 
X 


X 
X 

N/A 
N/A 

X 

X 

X 

X 
X 


X 
X 
X 
X 


X 


X 
X 

N/A 
N/A 

X 

X 


X 
X 
X 
X 


N/A 
X 


X 
X 
X 

X 
X 

N/A 
N/A 

X 

X 

X 

X 
X 


X 
X 
X 
X 


N/A 
X 


X 
X 
X 


N/A 
N/A 

X 
X 

X 
X 


N/A 
X 


X 
X 


N/A 
N/A 


X 
X 


X2 
X 


N/A 
X 


X 
X 
X 


N/A 
N/A 

X 
X 


X 
X 


X 
X2 
X 


X 
X 

N/A 
X 


X 
X 
X 


N/A 
N/A 

X 
X 

X 
X 


X 
X 


X 

X2 

X 


X 
X 

N/A 
X 


^  Where  incorporated  by  reference  into  the  text  of  the  prospectus  and  delivered  to  security  holders  along  with  the  prospectus  as  pennitted  by 
the  registration  statement;  or,  in  the  case  of  the  Form  10-K,  where  the  annual  report  to  security  holders  is  incorporated  by  reference  into  the  text 
of  the  Form  10-K. 

^  Where  the  opinion  of  the  expert  or  counsel  has  been  incorporated  by  referer>ce  into  a  previously  filed  Securities  Act  registration  statement. 

3  An  exhibit  need  not  be  provided  atx>ut  a  company  it:  (1)  With  respect  to  such  company  an  election  has  been  made  under  Form  S-4  or  F-4 
to  provide  information  atx>ut  such  company  at  a  level  prescnbed  by  Forms  S-2,  S-3,  F-2  or  F-3  and  (2)  the  form,  the  level  of  which  has  tieen 
elected  under  Forms  S-4  or  F-4,  would  not  require  such  company  to  provide  such  exhibit  if  it  were  registering  a  primary  offering. 

*  It  required  pursuant  to  Item  304  of  Regulation  S-K. 


(b)  Description  of  exhibits.  *   *   • 
(27)  through  (30)  (Reserved] 
(31)  Rule  13a-14(a)/15d-14(a) 
Certifications.  The  certifications 
required  by  Rule  13a-14(a)  (17  CFR 
240.13a-14(a))  or  Rule  15d-14(a)  (17 
CFR  240. 15d-l  4(a))  exactly  as  set  forth 
below: 

Certifications* 

I,  [identify  the  certifying  individual], 
certify  that: 

1. 1  have  reviewed  this  [specify  report] 
of  [identify  registrant]; 


2.  Based  on  my  knowledge,  this  report 
does  not  contain  any  untrue  statement 
of  a  material  fact  or  omit  to  state  a 
material  fact  necessary  to  make  the 
statements  made,  in  light  of  the 
circumstances  under  which  such 
statements  were  made,  not  misleading 
with  respect  to  the  period  covered  by 
this  report; 

3.  Based  on  my  knowledge,  the 
financial  statements,  and  other  financial 
information  included  in  this  report, 
fairly  present  in  all  material  respects  the 
financial  condition,  results  of  operations 


and  cash  flows  of  the  registrant  as  of, 
and  for,  the  periods  presented  in  this 
report; 

4.  The  registrant's  other  certifying 
officer(s)  and  I  are  responsible  for 
establishing  and  maintaining  disclosure 
controls  and  procedures  (as  defined  in 
Exchange  Act  Rules  13a-15(e)  and  15d- 
15(e))  and  internal  control  over  financial 
reporting  (as  defined  in  Exchange  Act 
Rules  13a-15(0  and  15d-15(f))  for  the 
registrant  and  have: 

(a)  Designed  such  disclosure  controls 
and  procedures,  or  caused  such 


Federal  Register /Vol.  68,  No.  117 /Wednesday.  June  18,  2003 /Rules  and  Regulations 


36665 


disclosure  controls  and  procedures  to  be 
designed  under  our  supervision,  to 
ensure  that  material  information  relating 
to  the  registrant,  including  its 
consolidated  subsidiaries,  is  made 
known  to  us  by  others  within  those 
entities,  particularly  during  the  period 
in  which  this  report  is  being  prepared; 

(b)  Designed  such  internal  control 
over  financial  reporting,  or  caused  such 
internal  control  over  financial  reporting 
to  be  designed  under  our  supervision,  to 
provide  reasonable  assurance  regarding 
the  reliability  of  financial  reporting  and 
the  preparation  of  financial  statements 
for  external  purposes  in  accordance 
with  generally  accepted  accounting 
principles; 

(c)  Evaluated  the  effectiveness  of  the 
registrant's  disclosure  controls  and 
procedures  and  presented  in  this  report 
our  conclusions  about  the  effectiveness 
of  the  disclosure  controls  and 
procedures,  as  of  the  end  of  the  period 
covered  by  this  report  based  on  such 
evaluation;  and 

(d)  Disclosed  in  this  report  any 
change  in  the  registrant's  internal 
control  over  financial  reporting  that 
occurred  during  the  registrant's  most 
recent  fiscal  quarter  (the  registrant's 
fourth  fiscal  quarter  in  the  case  of  an 
annual  report)  that  has  materially 
affected,  or  is  reasonably  likely  to 
materially  affect,  the  registrant's  internal 
control  over  financial  reporting;  and 

5.  The  registrant's  other  certifying 
officer(s)  and  I  have  disclosed,  based  on 
our  most  recent  evaluation  of  internal 
control  over  financial  reporting,  to  the 
riegistrant's  auditors  and  the  audit 
committee  of  the  registrant's  board  of 
directors  (or  persons  performing  the 
equivalent  functions): 

(a)  All  significant  deficiencies  and 
material  weaknesses  in  the  design  or 
operation  of  internal  control  over 
financial  reporting  which  are  reasonably 
likely  to  adversely  affect  the  registrant's 
ability  to  record,  process,  summarize 
and  report  financial  information;  and 

(b)  Any  fraud,  whether  or  not 
material,  that  involves  management  or 
other  employees  who  have  a  significant 
role  in  the  registrant's  internal  control 
over  financial  reporting. 

Date: 


[Signature) 

[Title] 

•"Provide  a  separate  certification  for  each 
principal  executive  officer  and  principal 
financial  officer  of  the  registrant.  See  Rules 
13a-14(a)  and  15d-14(a). 

(32)  Section  1350  Certifications. 


(i)  The  certifications  required  by  Rule 
13a-14(b)  (17  CFR  240.13a-14(b))  or 
Rule  15d-14(b)  (17  CFR  240.15d-14(b)) 
and  Section  1350  of  Chapter  63  of  Title 
18  of  the  United  States  Code  (18  U.S.C. 
1350). 

(ii)  A  certification  furnished  pursuant 
to  this  item  will  not  be  deemed  "filed" 
for  purposes  of  Section  18  of  the 
Exchange  Act  (15  U.S.C.  78r).  or 
otherwise  subject  to  the  liability  of  that 
section.  Such  certification  will  not  be 
deemed  to  be  incorporated  by  reference 
into  any  filing  under  the  Securities  Act 
or  the  Exchange  Act,  except  to  the 
extent  that  the  registrant  specifically 
incorporates  it  by  reference. 

(33)  through  (98)  [Reserved] 

PART  240— GENERAL  RULES  AND 
REGULATIONS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

■  14.  The  general  authority  citation  for 
Part  240  is  revised  to  read  as  folloMfs: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77j, 
77Si  77z-2,  77Z-3,  77eee,  77ggg,  77nnn, 
77SSS,  77ttt,  78c,  78d,  78e,  78f,  78g.  78i,  78j, 
78J-1,  78k,  78k-l,  781,  78m,  78n,  78o,  78p, 
78q,  78s,  78u-5,  78w,  78x,  7811,  78mm,  79q, 
79t,  80a-20,  80a-23,  80a-29,  80a-37.  80b-3, 
80b-4,  80b-ll.  7202,  7241,  7262,  and  7263; 
and  18  U.S.C.  1350,  unless  otherwise  noted. 
***** 

■  15.  By  revising  §  240.12b-15  to  read  as 
follows: 

§240.12b-15    Amendments. 

All  amendments  must  be  filed  under 
cover  of  the  form  amended,  marked 
with  the  letter  "A"  to  designate  the 
document  as  an  amendment,  e.g.,  "10- 
K/A,"  and  in  compliance  with  pertinent 
requirements  applicable  to  statements 
and  reports.  Amendments  filed 
pursuant  to  this  section  must  set  forth 
the  complete  text  of  each  item  as 
amehded.  Amendments  must  be 
nimibered  sequentially  and  be  filed 
separately  for  each  statement  or  report 
amended.  Amendments  to  a  statement 
may  be  filed^ either  before  or  after 
registration  becomes  effective. 
Amendments  must  be  signed  on  behalf 
of  the  registrant  by  a  duly  authorized 
representative  of  the  registrant.  An 
amendment  to  any  report  required  to 
include  the  certifications  as  specified  in 
§  240.13a-14(a)  or  §  240.15d-14(a)  must 
include  new  certifications  by  each 
principal  executive  and  principal 
financial  officer  of  the  registrant,  and  an 
amendment  to  any  report  required  to  be 
accompanied  by  the  certifications  as 
specified  in  §  240. 1 3a-14(b)  or 
§  240.15d-14(b)  must  be  accompanied 
by  new  certifications  by  each  principal 
executive  and  principal  financial  officer 
of  the  registrant.  The  requirements  of 


the  form  being  amended  will  govern  the 
number  of  copies  to  be  filed  in 
connection  with  a  paper  format 
amendment.  Electronic  filers  satisfy  the 
provisions  dictating  the  number  of 
copies  by  filing  one  copy  of  the 
amendment  in  electronic  format.  See 
§  232.309  of  this  chapter  (Rule  309  of 
Regulation  S-T). 

■  16.  By  amending  §  240.13a-14  by: 

■  a.  Revising  paragraphs  (a)  and  (b); 

■  b.  Removing  paragraph  (c); 

■  c.  Redesignating  peu-agraphs  (d),  (e)> 
and  (f)  as  paragraphs  (c),  (d)  and  (e); 

■  d.  Revising  newly  redesignated 
paragraph  (c),  the  introductory  text  of 
newly  redesignated  paragraph  (d)  and 
newly  redesignated  paragraph  (e);  and 

■  e.  Adding  and  reserving  new 
paragraph  (f).  '^ 

The  revisions  read  as  follows: 

§  240.1 3a-1 4    Certification  of  disclosure  in 
annual  and  quarterly  reports. 

(a)  Each  report,  including  transition 
reports,  filed  on  Form  10-Q,  Form  10- 
QSB,  Form  10-K,  Form  10-KSB,  Form 
20-F  or  Form  40-F  (§§  249.308a, 

,249.308b,  249.310,  249.310b,  249.220f 
or  249.240f  of  this  chapter)  under 
section  13(a)  of  the  Act  (15  U.S.C. 
78m(a)),  other  than  a  report  filed  by  an 
Asset-Backed  Issuer  (as  defined  in 
paragraph  (g)  of  this  section),  must 
include  certifications  in  the  form 
specified  in  the  applicable  exhibit  filing 
requirements  of  such  report  and  such 
certifications  must  be  filed  as  an  exhibit 
to  such  report.  Each  principal  executive 
and  principal  financial  officer  of  the 
issuer,  or  persons  performing  similar 
functions,  at  the  time  of  filing  of  the 
report  must  sign  a  certification. 

(b)  Each  periodic  report  containing 
financial  statements  filed  by  an  issuer 
pursuant  to  section  13(a)  of  the  Act  (15 
U.S.C.  78m(a))  must  be  accompanied  by 
the  certifications  required  by  Section 
135D  of  Chapter  63  of  Title  18  of  the 
United  States  Code  (18  U.S.C.  1350)  and 
such  certifications  must  be  furnished  as 
an  exhibit  to  such  report  as  specified  in 
the  applicable  exhibit  requirements  for 
such  report.  Each  principal  executive 
and  principal  financial  officer  of  the 
issuer  (or  equivalent  thsKeof)  must  sign 
a  certification.  This  requirement  may  be 
satisfied  by  a  single  certification  signed 
by  an  issuer's  principal  executive  and 
principal  financial  officers. 

(c)  A  person  required  to  provide  a 
certification  specified  in  paragraph  (a) 
or  (b)  of  this  section  may  not  have  the 
certification  signed  on  his  or  her  behalf 
pursuant  to  a  power  of  attorney  or  other 
form  of  confirming  authority. 

(d)  Each  annual  report  filed  by  an 
Asset-Backed  Issuer  (as  defined  in 
paragraph  (g)  of  this  section)  under 
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section  13(a)  of  the  Act  (15  U.S.C. 
78m(a))  must  include  a  certification 
addressing  the  following  items:  *  *  * 

(e)  With  respect  to  Asset-Backed 
Issuers,  the  certification  required  by 
paragraph  (d)  of  this  section  must  be 
signed  by  the  trustee  of  the  trust  (if  the 
trustee  signs  the  annual  report)  or  the 
senior  officer  in  charge  of  securitization 
of  the  depositor  (if  the  depositor  signs 
the  annual  report).  Alternatively,  the 
senior  officer  in  charge  of  the  servicing 
function  of  the  master  servicer  (or  entity 
performing  the  equivalent  functions) 
may  sign  the  certification.  . 

(f)  [Reserved) 
***** 

■  17.  Section  240.13a-15  is  revised  to 
read  as  follows: 

§  240. 1 38-1 5    Controls  and  procedures. 

(a)  Every  issuer  that  has  a  class  of 
securities  registered  pursuant  to  section 
12  of  the  Act  (15  U.S.C.  781),  other  than 
an  Asset-Backed  Issuer  (as  defined  in 
§240.13a-14(g)),  a  small  business 
investment  company  registered  on  Form 
N-5  (§§239.24  and  274.5  of  this 
chapter),  or  a  unit  investment  trust  as 
defined  by  section  4(2)  of  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a— 4(2)),  must  maintain 
disclosure  controls  and  procedures  (as 
defined  in  paragraph  (e)  of  this  section) 
and  internal  control  over  fihancial 
reporting  (as  defined  in  paragraph  (f)  of 
this  section). 

(b)  Each  such  issuer's  management 
must  evaluate,  with  the  participation  of 
the  issuer's  principal  executive  and 
principal  financial  officers,  or  persons 
performing  similar  functions,  the 
effectiveness  of  the  issuer's  disclosure 
controls  and  procedures,  as  of  the  end 
of  each  fiscal  quarter,  except  that 
management  must  perform  this 
evaluation: 

(1)  In  the  case  of  a  foreign  private 
issuer  (as  defined  in  §  240.3b-4)  as  of 
the  end  of  each  fiscal  year;  and 

(2)  In  the  case  of  an  investment 
company  registered  under  section  8  of 
the  Investment  Company  Act  of  1940 
(15  U.S.C.  80a-8),  within  the  90-day 
period  prior  to  the  filing  date  of  each 
report  requiring  certification  under 
§270.30a-2  of  this  chapter. 

(c)  The  management  of  each  such 
issuer,  other  than  an  investment 
company  registered  under  section  8  of 
the  Investment  Company  Act  of  1940, 
must  evaluate,  with  the  participation  of 
the  issuer's  principal  executive  and 
principal  financial  officers,  or  persons 
performing  similar  functions,  the 
effectiveness,  as  of  the  end  of  each  fiscal 
year,  of  the  issuer's  internal  control  over 
financial  reporting.  The  framework  on 


which  management's  evaluation  of  the 
issuer's  internal  control  over  financial 
reporting  is  based  must  be  a  suitable, 
recognized  control  framework  that  is 
established  by  a  body  or  group  that  has 
followed  due-process  procedures, 
including  the  broad  distribution  of  the 
framework  for  public  comment. 

(d)  The  management  of  each  such 
issuer,  other  than  an  investment 
company  registered  under  section  8  of 
the  Investment  Company  Act  of  1940, 
must  evaluate,  with  the  participation  of 
the  issuer's  principal  executive  and 
principal  financial  officers,  or  persons 
performing  similar  functions,  any 
change  in  the  issuer's  internal  control 
over  financial  reporting,  that  occurred 
during  each  of  the  issuer's  fiscal 
quarters,  or  fiscal  year  in  the  case  of  a 
foreign  private  issuer,  that  has 
materially  affected,  or  is  reasonably 
likely  to  materially  affect,  the  issuer's 
internal  control  over  financial  reporting. 

(e)  For  purposes  of  this  section,  the 
term  disclosure  controls  and  procedures 
means  controls  and  other  procedures  of 
an  issuer  that  are  designed  to  ensure 
that  information  required  to  be 
disclosed  by  the  issuer  in  the  reports 
that  it  files  or  submits  under  the  Act  (15 
U.S.C.  78a  et  seq.)  is  recorded, 
processed,  summarized  and  reported, 
within  the  time  periods  specified  in  the 
Commission's  rules  and  forms. 
Disclosure  controls  and  procedures 
include,  without  limitation,  controls 
and  procedures  designed  to  ensure  that 
information  required  to  be  disclosed  by 
an  issuer  in  the  reports  that  it  files  or 
submits  under  the  Act  is  accumulated 
and  communicated  to  the  issuer's 
management,  including  its  principal 
executive  and  principal  financial 
officers,  or  persons  performing  similar 
functions,  as  appropriate  to  allow  timely 
decisions  regarding  required  disclosure. 

(f)  The  term  internal  control  over 
financial  reporting  is  defined  as  a 
process  designed  by,  or  under  the 
supervision  of,  the  issuer's  principal 
executive  and  principal  financial 
officers,  or  persons  performing  similar 
functions,  and  effected  by  the  issuer's 
board  of  directors,  management  and 
other  personnel,  to  provide  reasonable 
assurance  regarding  the  reliability  of 
financial  reporting  and  the  preparation 
of  financial  statements  for  external 
purposes  in  accordance  with  generally 
accepted  accounting  principles  and 
includes  those  policies  and  procedures 
that: 

(1)  Pertain  to  the  maintenance  of 
records  that  in  reasonable  detail 
accurately  and  fairly  reflect  the 
transactions  and  dispositions  of  the 
assets  of  the  issuer; 


(2)  Provide  reasonable  assurance  that 
transactions  are  recorded  as  necessary  to 
permit  preparation  of  financial 
statements  in  accordance  with  generally 
accepted  accounting  principles,  and  that 
receipts  and  expenditures  of  the  issuer 
are  being  made  only  in  accordance  with 
authorizations  of  management  and 
directors  of  the  issuer;  and 

(3)  Provide  reasonable  assurance 
regarding  prevention  or  timely  detection 
of  unauthorized  acquisition,  use  or 
disposition  of  the  issuer's  assets  that 
could  have  a  material  effect  on  the 
financial  statements. 

■  18.  Amending  §  240.15d-14  by: 

■  a.  Revising  paragraphs  (a)  and  (b); 

■  b.  Removing  paragraph  (c); 

■  c.  Redesignating  paragraphs  (d),  (e) 
and  (f)  as  paragraphs  (c),  (d)  and  (e); 

■  d.  Revising  newly  redesignated 
paragraph  (c),  the  introductory  text  of 
newly  redesignated  paragraph  (d)  and 
newly  redesignated  paragraph  (e);  and 

■  e.  Adding  and  reserving  new 
paragraph  (f). 

The  revisions  read  as  follows: 

§  240.1 5d-1 4    Certification  of  disclosure  in 
annual  and  quarterly  reports. 

(a)  Each  report,  including  transition 
reports,  filed  on  Form  10-Q,  Form  10- 
QSB,  Form  10-K,  Form  10-KSB,  Form 
20-F  or  Form  40-F  (§§  249.308a. 
249.308b,  249.310,  249.310b,  249.220f 
or  249.240f  of  this  chapter)  under 
section  15(d)  of  the  Act  (15  U.S.C. 
78o(d)),  other  than  a  report  filed  by  an 
Asset-Backed  Issuer  (as  defined  in 
paragraph  (g)  of  this  section),  must 
include  certifications  in  the  form 
specified  in  the  applicable  exhibit  filing 
requirements  of  such  report  and  such 
certifications  must  be  filed  as  an  exhibit 
to  such  report.  Each  principal  executive 
and  principal  financial  officer  of  the 
issuer,  or  persons  performing  similar 
functions,  at  the  time  of  filing  of  the 
report  must  sign  a  certification. 

(b)  Each  periodic  report  containing 
financial  statements  filed  by  an  issuer 
pursuant  to  section  15(d)  of  the  Act  (15 
U.S.C.  78o(d))  must  be  accompanied  by 
the  certifications  required  by  Section 

1 350  of  Chapter  63  of  Title  1 8  of  the 
United  States  Code  (18  U.S.C.  1350)  and 
such  certifications  must  be  furnished  as 
an  exhibit  to  such  report  as  specified  in 
the  applicable  exhibit  requirements  for 
such  report.  Each  principal  executive 
and  principal  financial  officer  of  the 
issuer  (or  equivalent  thereof)  must  sign 
a  certification.  This  requirement  may  be 
satisfied  by  a  single  certification  signed 
by  an  issuer's  principal  executive  and 
principal  financial  officers. 

(c)  A  person  required  to  provide  a 
certification  specified  in  paragraph  (a) 
or  (b)  of  this  section  may  not  have  the 
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certification  signed  on  his  or  her  behalf 
pursuant  to  a  power  of  attorney  or  other 
form  of  confirming  authority. 

(d)  Each  annual  report  filed  by  an 
Asset-Backed  Issuer  (as  defined  in 
paragraph  (g)  of  this  section)  under 
section  15(d)  of  the  Act  (15  U.S.C. 
78o(d)),  must  include  a  certification 
addressing  the  following  items:  *   *     * 

(e)  With  respect  to  Asset-Backed 
Issuers,  the  certification  required  by 
paragraph  (d)  of  this  section  must  be 
signed  by  the  trustee  of  the  trust  (if  the 
trustee  signs  the  annual  report)  or  the 
senior  officer  in  charge  of  securitization 
of  the  depositor  (if  the  depositor  signs 
the  annual  report).  Alternatively,  the 
senior  officer  in  charge  of  the  serviciflg 
function  of  the  master  servicer  (or  entity 
performing  the  equivalent  functions) 
may  sign  the  certification. 

(f)  [Reserved] 
***** 

■  19.  Section  240.15d-15  is  revised  to 
read  as  follows: 

f  240.1 5d-1 5    Controls  and  procedures. 

(a)  Every  issuer  that  files  reports 
under  section  15(d)  of  the  Act  (15  U.S.C. 
78o(d)),  other  than  an  Asset-Backed 
Issuer  (as  defined  in  §  240. 15d-l  4(g)  of 
this  chapter),  a  small  business 
investment  company  registered  on  Form 
N-5  (§§  239.24  and  274.5  of  this 
chapter),  or  a  unit  investment  trust  as 
defined  in  section  4(2)  of  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a- 
4(2)),  must  maintain  disclosure  controls 
and  procedures  (as  defined  in  paragraph 
(e)  of  this  section)  and  internal  control 
over  financial  reporting  (as  defined  in 
paragraph  (0  of  this  section). 

(b)  Each  such  issuer's  management 
must  evaluate,  with  the  participation  of 
the  issuer's  principal  executive  and 
principal  financial  officers,  or  persons 
performing  similar  functions,  tiie 
effectiveness  of  the  issuer's  disclosure 
controls  and  procedures,  as  of  the  end 
of  each  fiscal  quarter,  except  that 
management  must  perform  this 
evaluation: 

(1)  In  the  case  of  a  foreign  private 
issuer  (as  defined  in  §  240.3b-4)  as  of 
the  end  of  each  fiscal  year;  and 

(2)  In  the  case  of  an  investment 
company  registered  under  section  8  of 
the  Investment  Company  Act  of  1940 
(15  U.S.C.  80a-8).  within  the  90-day 
period  prior  to  the  filing  date  of  each 
report  requiring  certification  under 

§  270.30a-2  of  this  chapter. 

(c)  The  management  of  each  such 
issuer,  other  than  an  investment 
company  registered  under  section  8  of 
the  Investment  Company  Act  of  1940, 
must  evaluate,  with  the  participation  of 
the  issuer's  principal  executive  and 


principal  financial  officers,  or  persons 
performing  similar  functions,  the 
effectiveness,  as  of  the  end  of  each  fiscal 
year,  of  the  issuer's  internal  control  over 
financial  reporting.  The  framework  on 
which  management's  evaluation  of  the 
issuer's  internal  control  over  financial 
reporting  is  based  must  be  a  suitable, 
recognized  control  fi^mework  that  is 
established  by  a  body  or  group  that  has 
followed  due-process  procedures, 
including  the  broad  distribution  of  the 
framework  for  public  comment. 

(d)  The  manag^nent  of  each  such 
issuer,  other  than  an  investment 
company  registered  under  section  8  of 
the  Investment  Company  Act  of  1940, 
must  evaluate,  with  the  participation  of 
the  issuer's  principal  executive  and 
principal  financial  officers,  or  persons 
perfomaing  similar  functions,  any 
change  in  the  issuer's  internal  control 
over  financial  reporting,  that  occurred 
during  each  of  the  issuer's  fiscal 
quarters,  or  fiscal  year  in  the  case  of  a 
foreign  private  issuer,  that  has 
materially  affected,  or  is  reasonably 
likely  to  materially  affect,  the  issuer's 
internal  control  over  financial  reporting. 

(e)  For  purposes  of  this  section,  the 
term  disclosure  controls  and  procedures 
means  controls  and  other  procedures  of 
an  issuer  that  are  designed  to  ensure 
that  information  required  to  be 
disclosed  by  the  issuer  in  the  reports 
that  it  files  or  submits  under  the  Act  (15 
U.S.C.  78a  et  seq.)  is  recorded, 
processed,  summarized  and  reported, 
within  the  time  periods  specified  in  the 
Commission's  rules  and  forms. 
Disclosure  controls  and  procedures 
include,  without  limitation,  controls 
and  procedures  designed  to  ensure  that 
information  required  to  be  disclosed  by 
an  issuer  in  the  reports  that  it  files  or 
submits  under  the  Act  is  accumulated 
and  communicated  to  the  issuer's 
management,  including  its  principal 
executive  and  principal  financial 
officers,  or  persons  performing  similar 
functions,  as  appropriate  to  allow  timely 
decisions  regeirding  required  disclosure. 

(f)  The  term  internal  control  over 
financial  reporting  is  defined  as  a 
process  designed  by,  or  under  the 
supervision  of,  the  issuer's  principal 
executive  and  principal  financial 
officers,  or  persons  performing  similar 
functions,  and  effected  by  the  issuer's 
board  of  directors,  management  and 
other  personnel,  to  provide  reasonable 
assurance  regarding  the  reliability  of 
financial  reporting  and  the  preparation 
of  financial  statements  for  external 
purposes  in  accordance  with  generally 
accepted  accounting  principles  and 
includes  those  policies  and  procedures 
that: 


(1)  Pertain  to  the  maintenance  of 
records  that  in  reasonable  detail 
accurately  and  fairly  reflect  the 
transactions  and  dispositions  of  the 
assets  of  the  issuer; 

(2)  Provide  reasonable  assurance  that 
transactions  are  recorded  as  necessary  to 
permit  preparation  of  financial 
statements  in  accordance  with  generally 
accepted  accounting  principles,  and  that 
receipts  and  expenditures  of  the  issuer 
are  being  made  only  in  accordance  with 
authorizations  of  management  and 
directors  of  the  issuer;  and 

(3)  Provide  reasonable  assurance 
regarding  prevention  or  timely  detection 
of  unauthorized  acquisition,  use  or 
disposition  of  the  issuers  assets  that 
could  have  a  material  effect  on  the 
financial  statements. 

PART  249-f  ORMS,  SECURITIES 
EXCHANGE  ACT  OF  1 934 

■  20.  The  general  authority  citation  for 
Part  249  and  the  subauthority  citation  for 
"Section  249.331"  are  revised  to  read  as 
follows: 

Authority:  15  U.S.C.  78a  et  seq..  7202, 
7233.  7241^  7262.  7264,  and  7265;  and  18 
U.S.C.  1350.  unless  otherwise  noted. 

***** 

Section  249.331  is  also  issued  under 
15  U.S.C.  78J-1,  7202,  7233.  7241,  7264, 
7265;  and  18  U.S.C.  1350. 

*         *         *     ^  *         * 

■  21.  By  amending  Form  10-Q 
(referenced  in  §  249.308a)  by: 

■  a.  Removing  the  last  sentence  of 
General  Instruction  G; 

■  b.  Revising  Item  4  to  "Part  I — Financial 
Information;"  and 

■  c.  Removing  the  "Certifications" 
section  after  the  "Signatures"  section. 

■  The  revision  reads  as  follows. 

Note:  The  text  of  Form  10-Q  does  not,  and 
this  amendment  will  not.  appear  in  the  Code 
of  Federal  Regulations. 

Form  10-Q 


Fart  I — Financial  Information 


Item  4.  Controls  and  Procedures. 

Furnish  the  information  required  by 
Items  307  of  Regulation  S-K  (1 7  CFR 
229.307)  and  308(c)  of  Regulation  S-K 
(17  CFR  229.308(c)). 

***** 

■  22.  By  amending  Form  10-QSB 
(referenced  in  §  249.308b)  by: 

■  a.  Removing  the  last  sentence  of 
paragraph  2  of  General  Instruction  F; 

■  b.  Revising  Item  3  to  "Part  I — Financial 
Information;"  and 

■  c.  Removing  the  "Certifications" 
section  after  the  "Signatures"  section. 
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■  The  revision  reads  as  follows. 

Note:  The  text  of  Form  10-QSB  does  not. 
and  this  amendment  will  not.  appear  in  the 
Code  of  Federal  Regulations. 

Form  10-QSB 


Part  I — Financial  Information 


Item  3.  Controls  and  Procedures. 

Furnish  the  information  required  by 
Items  307  of  Regulation  S-B  (17  CFR 
228.307)  and  308(c)  of  Regulation  S-B 
(17  CFR  228.308(c)). 

***** 

■  23.  By  amending  Form  10-K 
(referenced  in  §  249.310)  by: 

■  a.  Removing  the  phrase  "(who  also 
must  provide  the  certiHcation  required 
by  Rule  13a-14  (17  CFR  240.13a-14)  or 
Rule  15d-14  (17  CFR  240.15d-14) 
exactly  as  specified  in  this  form)"  each 
time  it  appears  in  the  first  sentence  of 
paragraph  (2)(a)  of  General  Instruction 
D.; 

■  b.  Removing  the  phrase  "(Items  1 
through  9  or  any  portion  thereof)"  and 
adding,  in  its  place,  the  phrase  *'(Items 

1  through  9 A  or  any  portion  thereof)"  in 
the  first  sentence  of  paragraph  (2)  of 
General  Instruction  G.; 

■  c.  Removing  the  phrase  "(Items  10, 1 1 , 
12  and  13)"  and  adding,  in  its  place,  the 
phrase  "(Items  10,  11,  12,  13  and  14)"  in 
the  first  sentence  of  paragraph  (3)  of 
General  Instruction  G.; 

■  d.  Removing  the  phrase  "(Items  1 
through  9)"  in  the  third  sentence  of 
paragraph  (4)  of  General  Instruction  G 
and  adding,  in  its  place,  the  phrase 
"(Items  1  through  9A)"; 

■  e.  Removing  the  phrase  "(Items  10 
through  13)"  in  the  third  sentence  of 
paragraph  (4)  of  General  Instruction  G 
and  adding,  in  its  place,  the  phrase 
"(Items  10  through  14)"; 

■  f.  Redesignating  Item  14  of  Part  III  as 
Item  9A  of  Part  II  and  revising  newly 
redesignated  Item  9A: 

■  g.  Redesignating  Item  15  in  Part  III  as 
Item  14; 

■  h.  "Instruction  to  Item  15"  is  corrected 
to  read  "Instruction  to  Item  14"; 

■  i.  Redesignating  Item  16  in  Part  IV  as 
Item  15; 

■  j.  Removing  the  "Certifications" 
section  after  the  "Signatures"  section 
and  before  the  reference  to 
"Supplemental  Information  to  be 
Furnished  With  Reports  Filed  Pursuant 
to  Section  15(d)  of  the  Act  by  Issuers 
Which  Have  Not  Registered  Securities 
Pursuant  to  Section  12  of  the  Act." 

■  The  revision  reads  as  follows. 

Note:  The  text  of  Form  lO-K  does  not.  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 


Form  10-K 


Partn 


Item  9A.     Controls  and  procedures. 

Furnish  the  information  required  by 
Items  307  and  308  of  Regulation  S-K  (17 
CFR  229.307  and  229.308). 

■  24.  By  amending  Form  10-KSB 
(referenced  in  §  249.310b)  by: 

■  a.  Removing  the  phrase  "(who  also 
must  provide  the  certification  required 
by  Rule  13a-14  (17  CFR  240.13a-14)  or 
Rule  15d-14  (17  CFR  240.15d-14)  exactly 
as  specified  in  this  form)"  each  time  it 
appears  in  the  first  sentence  of  paragraph 
2  of  General  Instruction  C; 

■  b.  Redesignating  Item  14  of  Part  III  as 
Item  8A  of  Part  II  and  revising  newly 
redesignated  Item  8A; 

■  c.  Redesignating  Item  15  of  Part  III  as 
Item  14; 

■  d.  "Instruction  to  Item  15"  is  corrected 
to  read  "Instruction  to  Item  14"; 

■  e.  Revising  Item  2  of  Part  III  of 
"INFORMATION  REQUIRED  IN  ' 
ANNUAL  REPORT  OF  TRANSITIONAL 
SMALL  BUSINESS  ISSER";  and 

■  f.  Removing  the  "Certifications" 
section  after  the  "Signatures"  section 
and  before  the  reference  to 
"Supplemental  Information  to  be 
Furnished  With  Reports  Filed  Pursuant 
to  Section  15(d)  of  the  Exchange  Act  By 
Non-reporting  Issuers." 

Note:  The  text  of  Form  10-KSB  does  not. 
and  this  amendment  will  not,  appear  in  the 
Code  of  Federal  Regulations. 

Form  10-KSB 


PART  n 

*  •        *        •        • 

Item  8A.    Controls  and  Pr^edures 

Furnish  the  information  required  by 
Items  307  of  Regulation  S-B  (17  CFR 
228.307)  and  308  of  Regulatioii  S-B  (17 
CFR  228.308). 

***** 

Information  Required  in  Annual  Report 
of  Transitional  Small  Business  isser 

*  *        *        •        •  _ 

PART  in 


Item  2.     Description  of  Exhibits. 

As  appropriate,  the  issuer  should  file 
those  documents  required  to  be  filed  as 
Exhibit  Number  2.  3,  5,  6,  and  7  in  Part 
III  of  Form  1-A.  The  registrant  also  shall 
file: 

(12)  Additional  exhibits — Any 
additional  exhibits  which  the  issuer 


may  wish  to  file,  which  shall  be  so 
marked  as  to  indicate  clearly  the  subject 
matters  to  which  they  refer. 

(13)  Form  F-X — Canadian  issuers  shall 
file  a  written  irrevocable  consent  and 
power  of  attorney  on  Form  F-X. 

(31)  The  exhibit  described  in 
paragraph  (b)(31)  of  Item  601  of 
Regulation  S-B. 

(32)  The  exhibit  described  in 
paragraph  (b)(32)  of  Item  601  of 
Regulation  S-B. 

■  25.  By  amending  Form  20-F 
(referenced  in  §  249.220f)  by: 

■  a.  Revising  paragraph  (e)  to  General 
Instruction  B; 

■  b.  Revising  Item  15  of  Part  II; 

■  c.'Removing  the  phrase  "internal 
controls  and  procedures  for  financial 
reporting"  in  paragraph  (b)(4)  of  Item 
16A  of  Part  II  and  adding,  in  its  place, 
the  phrase  "internal  control  over 
financial  reporting"; 

■  d.  Removing  the  "Certifications" 
section  after  the  "Signatures"  section 
and  before  the  section  referencing 
"Instructions  as  to  Exhibits";  and 

■  e.  In  the  "Instruction  as  to  Exhibits" 
section,  redesignate  paragraph  12  as 
paragraph  14  and  add  new  paragraph  12 
and  paragraph  13. 

■  The  revisions  and  addition  read  as 
follows. 

Note:  The  text  of  Form  20-F  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

Form  2fr-F 


General  Instructions 


B.  General  Rules  and  Regulations  That 
Apply  to  this  Form. 

*        *        *        *        * 

(e)  Where  the  Form  is  being  used  as 
an  annual  report  filed  under  Section 
13(a)  or  15(d)  of  the  Exchange  Act, 
provide  the  certifications  required  by 
Rule  13a-14  (17  CFR  240.13a-14)  or  Rule 
15d-14  (17  CFR  240.15d-14). 
***** 

Partn 


Item  15.     Controls  and  Procedures. 

(a)  Disclosure  Controls  and 
Procedures.  Where  the  Form  is  being 
used  as  an  annual  report  filed  under 
Section  13(a)  or  15(d)  of  the  Exchange 
Act,  disclose  the  conclusions  of  the 
issuer's  principal  executive  and 
principal  financial  officers,  or  persons 
performing  similar  functions,  regarding 
the  effectiveness  of  the  issuer's 
disclosure  controls  and  procedures  (as 
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defined  in  17  CFR  240.13a-15(e)  or 
240.15d-15(e))  as  of  the  end  of  the 
period  covered  by  the  report,  based  on 
the  evaluation  of  these  controls  and 
procedures  required  by  paragraph  (b)  of 
17  CFR  240.13a-15  or  240.15d-15. 

(b)  Management's  annual  report  on 
internal  control  over  financial  reporting. 
Where  the  Form  is  being  used  as  an 
annual  report  filed  under  Section  13(a) 
or  15(d)  of  the  Exchange  Act,  provide  a 
report  of  management  on  the  issuer's 
internal  control  over  financial  reporting 
(as  defined  in  17  CFR  240.13a-15(f)  or 
.240.15d-15(f))  that  contains: 

(1)  A  statement  of  management's 
'  responsibility  for  establishing  and 

maintaining  adequate  internal  control 
over  financial  reporting  for  the  issuer; 

(2)  A  statement  identifying  the 
framework  used  by  management  to 
evaluate  the  effectiveness  of  the  issuer's 
internal  control  over  financial  reporting 
as  required  by  paragraph  (c)  of  17  CFR 
240.13a-15  or  240.15d-15; 

(3)  Management's  assessment  of  the 
effectiveness  of  the  issuer's  internal 
control  over  financial  reporting  as  of  the 
end  of  the  issuer's  most  recent  fiscal 
year,  including  a  statement  as  to  , 
whether  or  not  internal  control  over 
financial  reporting  is  effective.  This 
discussion  must  include  disclosure  of 
any  material  weakness  in  the  issuer's 
internal  control  over  financial  reporting 
identified  by  management.  Management 
is  not  permitted  to  conclude  that  the 
issuer's  internal  control  over  financial 
reporting  is  effective  if  there  are  one  or 
more  material  weaknesses  in  the  issuer's 
internal  control  over  financial  reporting; 
and 

(4)  A  statement  that  the  registered 
public-accounting  firm  that  audited  the 
financial  statements  included  in  the 
annual  report  containing  the  disclosure 
required  by  this  Item  has  issued  an 
attestation  report  on  management's 
assessment  of  the  issuer's  internal 
control  over  financial  reporting. 

(c)  Attestation  report  of  the  registered 
public  accounting  firm.  Where  the  Form 
is  beiiig  used  as  an  annual  report  filed 
under  Section  13(a)  or  15(d)  of  the 
Exchange  Act,  provide  the  registered 
public  accounting  firm's  attestation 
report  on  management's  assessment  of 
the  issuer's  internal  control  over 
financial  reporting  in  the  issuer's  annual 
report  containing  the  disclosure    . 
required  by  this  Item. 

(d)  Changes  in  internal  control  over 
financial  reporting.  Disclose  any  change 
in  the  issuer's  internal  control  over 
financial  reporting  identified  in 
connection  with  the  evaluation  required 
by  paragraph  (d)  of  17  CFR  240.13a-15 
or  240.15d-15  that  occurred  diu'ing  the 
period  covered  by  the  annual  report  that 


has  materially  affected,  or  is  reasonably 
likefy  to  materially  affect,  the  issuer's 
internal  control  over  financial  reporting. 

Instructions  to  Item  15. 

1.  The  issuer  must  maintain 
evidential  matter,  including 
documentation,  to  provide  reasonable 
support  for  management's  assessment  of 
the  effectiveness  of  the  issuer's  internal 
control  over  financial  reporting. 

2.  An  issuer  that  is  an  Asset-Backed 
Issuer  (as  defined  in  17  CFR  240.13a- 
14(g)  and  17  CFR  240.15d-14(g))  is  not 
required  to  disclose  the  information 
required  by  this  Item. 
***** 

Instructions  as  to  Exhibits 

***** 

12.  The  certifications  required  by  Rule 
13a-14(a)  (17  CFR  240.13a-14(a))  or 
Rule  15d-14(a)  (17  CFR  240.15d-14(a)) 
exactly  as  set  forth  below: 

Certifications* 

1.  [identify  the  certifying  individual], 
certify  that: 

1. 1  have  reviewed  this  annual  report 
on  Form  20-F  of  (identify  company]; 

2.  Based  on  my  knowledge,  tnis  report 
does  not  contain  any  untrue  statement 
of  a  material  fact  or  omit  to  state  a 
material  fact  necessary  to  make  the 
statements  made,  in  light  of  the 
circumstances  under  which  such 
statements  were  made,  not  misleading 
with  respect  to  the  period  covered  by 
this  report; 

3.  Based  on  my  knowledge,  the 
financial  statements,  and  other  financial 
information  included  in  this  report, 
fairly  present  in  all  material  respects  the 
financial  condition,  results  of  operations 
and  cash  flows  of  the  company  as  of, 
and  for,  the  periods"  presented  in  this 
report; 

4.  The  company's  other  certifying 
officer(s)  and  I  acre  responsible  for 
establishing  and  maintaining  disclosure 
controls  and  procedures  (as  defined  in 
Exchange  Act  Rules  13a-15(e)  and  15d- 
15(e))  and  internal  control  over  financial 
reporting  (as  defined  in  Exchange  Act 
Rules  13a-15(f)  and  15d-15(f))  for  the 
company  and  have: 

(a)  Designed  such  disclosure  controls 
and  procedures,  or  caused  such 
disclosure  controls  and  procedures  to  be 
designed  under  our  supervision,  to 
ensure  that  material  information  relating 
to  the  company,  including  its 
consolidated  subsidiaries,  is  made 
known  to  us  by  others  within  those 
entities,  particularly  during  the  period 
in  which  this  report  is  being  prepared: 

(b)  Designed  such  internal  control 
over  financial  reporting,  or  caused  such 
internal  control  over  financial  reporting 


to  be  designed  under  our  supervision,  to 
provide  reasonable  assm^ance  regarding 
the  reliability  of  financial  reporting  and 
the  preparation  of  financial  statements 
for  external  purposes  in  accordance 
with  generally  accepted  accounting 
principles; 

(c)  Evaluated  the  effectiveness  of  the 
company's  disclosing  controls  and 
procedures  and  presented  in  this  report 
our  conclusions  about  the  effectiveness 
of  the  disclosure  controls  and 
procedures,  as  of  the  end  of  the  period 
covered  by  this  report  based  on  such 
evaluation;  and 

(d)  Disclosed  in  this  report  any 
change  in  the  company's  internal 
control  over  financial  reporting  that 
occurred  during  the  period  covered  by 
the  annual  report  that  has  materially 
affected,  or  is  reasonably  likely  to 
materially  affect,  the  company's  internal 
control  over  financial  reporting;  and 

5.  The  company's  other  certifying 
officer(s)  and  I  have  disclosed,  based  on 
our  most  recent  evaluation  of  internal 
control  over  financial  reporting,  to  the 
company's  auditors  and  the  audit 
committee  of  the  company's  board  of 
directors  (or  persons  performing  the 
equivalent  functions): 

(a)  All  significant  deficiencies  and 
material  weaknesses  in  the  design  or 
operation  of  internal  control  over 
financial  reporting  which  are  reasonably 
likely  to  adversely  affect  the  company's 
ability  to  record,  process,  summarize 
and  report  financial  information;  and 

(b)  Any  fraud,  whether  or  not 
material,  that  involves  management  or 
other  employees  who  have  a  significant 
role  in  the  company's  internal  control 
over  financial  reporting. 

Date: 


[Signature] 


[Titlel 

•Provide  a  separate  certification  for  each 
principal  executive  officer  and  principal 
flnancia!  officer  of  the  companv.  See  Rules 
13a-14(a)and  15d-14(a). 

13.  (a)  The  certifications  required  by 
Rule  13a-14(b)  (17  CFR  240. 13a-l 4(b)) 
or  Rule  15d-14(b)  (17  CFR  240.15d- 
14(b))  and  Section  1350  of  Chapter  63  of 
Title  18  of  the  United  States  Code  (18 
U.S.C.  1350). 

(b)  A  certification  furnished  pursuant 
to  Rule  13a-14(b)  (17  CFR  240.13a- 
14(b))  or  Rule  15d-14(b)  (17  CFR 
240.15d-14(b))  and  Section  1350  of 
Chapter  63  of  Title  18  of  the  United 
States  Code  (18  U.S.C.  1350)  will  not  be 
deemed  "filed"  for  purposes  of  Section 
18  of  the  Exchange  Act  [15  U.S.C.  78rJ, 
or  otherwise  subject  to  the  liability  of 
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that  section.  Such  certiiication  will  not 
be  deemed  to  be  incorporated  by 
reference  into  any  filing  under  the 
Securities  Act  or  the  Exchange  Act, 
except  to  the  extent  that  the  company 
specifically  incorporates  it  by  reference. 

■  26.  By  amending  Form  40-F 
(referenced  in  §  249.240f)  by: 

■  a.  Revising  paragraph  (6)  to  General 
Instruction  B;  and 

■  b.  Removing  the  phrase  "internal 
controls  and  procedures  for  financial 
reporting"  and  adding,  in  its  place,  the 
phrase  "internal  control  over  financial 
reporting"  in  paragraph  (8)(b)(4)  of 
General  Instruction  B;  and 

■  c.  Removing  the  "Certifications" 
section  after  the  "Signatures"  section. 

■  The  revision  reads  as  follows. 

Note:  The  text  of  Fortn  40-F  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

FORM  40-F 


General  Instructions 


B.  Information  To  Be  Filed  on  this  Form 

•        •        •        *        • 

(6)  Where  the  Form  is  being  used  as 
an  annual  report  filed  under  Section 
13(a)  or  15(d)  of  the  Exchange  Act: 

(a)  (1)  Provide  the  certifications 
required  by  Rule  13a-14(a)  (17  CFR 
240.13a-14(a})  or  Rule  15d-14(a)  (17 
CFR  240.15d-14(a))  as  an  exhibit  to  this 
report  exactly  as  set  forth  below. 

Certifications* 

1.  [identify  the  certifying  individual], 
certify  that: 

1. 1  have  reviewed  this  annual  report 
on  Form  40-F  of  (identify  issuer); 

2.  Based  on  my  knowledge,  this  report 
does  not  contain  any  untrue  statement 
of  a  material  fact  or  omit  to  state  a 
material  fact  necessary  to  make  the 
statements  made,  in  light  of  the 
circumstances  under  which  such 
statements  were  made,  not  misleading 
with  respect  to  the  period  covered  by 
this  report; 

3.  Based  on  my  knowledge,  the 
financial  statements,  and  other  financial 
information  included  in  this  report, 
fairly  present  in  all  material  respects  the 
financial  condition,  results  of  operations 
and  cash  flows  of  the  issuer  as  of,  and 
for,  the  periods  presented  in  this  report; 

4.  The  issuer's  other  certifying 
officer(s)  and  I  are  responsible  for 
establishing  and  maintaining  disclosure 
controls  and  procedures  (as  defined  in 
Exchange  Act  Rules  13a-15(e)  and  15d- 
15(e))  and  internal  control  over  financial 
reporting  (as  defined  in  Exchange  Act 


Rules  13a-15(f)  and  15d-15(f))  for  the 
issuer  and  have: 

(a)  Designed  such  disclosure  controls 
and  procedures,  or  caused  such 
disclosure  controls  and  procedures  to  be 
designed  tmder  our  supervision,  to 
enstue  that  material  information  relating 
to  the  issuer,  including  its  consolidated 
subsidiaries,  is  made  known  to  us  by 
others  within  those  entities,  particularly 
during  the  period  in  which  this  report 

is  being  prepared; 

(b)  Ciesigned  such  internal  control 
over  financial  reporting,  or  caused  such 
internal  control  over  financial  reporting 
to  be  designed  under  our  supervision,  to 
provide  reasonable  assurance  regarding 
the  reliability  of  financial  reporting  and 
the  preparation  of  financial  statements 
for  external  purposes  in  accordance 
with  generally  accepted  accounting 
principles; 

(c)  Evaluated  the  effectiveness  of  the 
issuer's  disclosure  controls  and 
procedures  and  presented  in  this  report 
our  conclusions  about  the  effectiveness 
of  the  disclosure  controls  and 
procedures,  as  of  the  end  of  the  period 
covered  by  this  report  based  on  such 
evaluation;  and 

(d)  Disclosed  in  this  report  any 
change  in  the  issuer's  internal  control 
over  financial  reporting  that  occurred 
during  the  period  covered  by  the  annual 
report  that  has  materially  affected,  or  is 
reasonably  likely  to  materially  affect, 
the  issuer's  internal  control  ovor 
financial  reporting;  and 

5.  The  issuer's  other  certifying 
officer(s)  and  I  have  disclosed,  based  on 
our  most  recent  evaluation  of  internal 
control  over  financial  reporting,  to  the 
issuer's  auditors  and  the  audit 
committee  of  the  issuer's  board  of 
directors  (or  persons  performing  the 
equivalent  functions): 

(a)  All  significant  deficiencies  and 
material  weaknesses  in  the  design  or 
operation  of  internal  control  over 
financial  reporting  which  are  reasonably 
likely  to  adversely  aifect  the  issuer's 
ability  to  record,  process,  summarize 
and  report  financial  information;  and 

(b)  Any  fraud,  whether  or  not 
material,  that  involves  management  or 
other  employees  who  have  a  significant 
role  in  the  issuer's  internal  control  over 
financial  reporting. 

Date: 


(Signature) 

(Title) 

'Provide  a  separate  certification  for  each 
principal  executive  officer  and  principal 
financial  officer  of  the  issuer.  See  Rules  13a- 
14(a)  and  l?d-14(a). 


(2)  (i)  Provide  the  certifications 
required  by  Rule  13a-14(b)  (17  CFR 
240.13a-14(b))  or  Rule  15d-14(b)  (17 
CFR  240.15d-14(b))  and  Section  1350  of 
Chapter  63  of  Title  18  of  the  United 
States  Code  (18  U.S.C.  1350)  as  an 
exhibit  to  this  report. 

(ii)  A  certification  furnished  pursuant 
to  Rule  13a-14(b)  (17  CFR  240.13a- 
14(b))  or  Rule  15d-14(b)  (17  CFR 
240.15d-14(b))  and  Section  1350  of 
Chapter  63  of  Title  18  of  the  United 
States  Code  (18  U.S.C.  1350)  will  not  be 
deemed  "filed"  for  purposes  of  Section 
18  of  the  Exchange  Act  [15  U.S.C.  78r]. 
or  otherwise  subject  to  the  lied)ility  of 
that  section.  Such  certification  will  not 
be  deemed  to  be  incorporated  by 
reference  into  any  filing  under  the 
Securities  Act  or  the  Exchange  Act, 
except  to  the  extent  that  the  issuer 
specifically  incorporates  it  by  reference. 

(b)  Disclosure  Controls  ana 
Procedures.  Where  the  Form  is  being 
used  as  an  annual  report  filed  imder 
Section  13(a)  or  15(d)  of  the  Exchange 
Act,  disclose  the  conclusions  of  the 
issuer's  principal  executive  and 
principal  financial  officers,  or  persons 
performing  similar  functions,  regarding 
the  effectiveness  of  the  issuer's 
disclosure  controls  and  procedures  (as 
defined  in  17  CFR  240.13a-15(e)  or 
240.15d-15(e))  as  of  the  end  of  the 
period  covered  by  the  report,  based  on 
the  evaluation  of  these  controls  and 
procedures  required  by  paragraph  (b)  of 
17  CFR  240.13a-15  or  240.15d-15. 

(c)  Management's  annual  report  on 
internal  control  over  financial  reporting. 
Where  the  Form  is  being  used  as  an 
annual  report  filed  under  Section  13(a) 
or  15(d)  of  the  Exchange  Act,  provide  a 
report  of  management  on  the  issuer's 
internal  control  over  financial  reporting 
(as  defined  in  17  CFR  240.13a-15(f)  or 
240.15d-15(f))  that  contains: 

(1)  A  statement  of  management's 
responsibility  for  establishing  and 
maintaining  adequate  internal  control 
over  financial  reporting  for  the  issuer; 

(2)  A  statement  identifying  the 
framework  used  by  management  to 
evaluate  the  effectiveness  of  the  issuer's 
internal  control  over  financial  reporting 
as  required  by  paragraph  (c)  of  1 7  CFR 
240.13a-15  or  240.15d-15; 

(3)  Management's  assessment  of  the 
effectiveness  of  the  issuer's  internal 
tX)ntrol  over  financial  reporting  as  of  the 
end  of  the  issuer's  most  recent  fiscal 
year,  including  a  statement  as  to 
whether  tr  not  internal  control  over 
financial  reporting  is  effective.  This 
discussion  must  include  disclosure  of 
any  material  weakness  in  the  issuer's 
internal  control  over  financial  reporting 
identified  by  management.  Management 
is  not  permitted  to  conclude  that  the 
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issuer's  internal  control  over  financial 
reporting  is  effective  if  there  are  one  or 
more  material  weaknesses  in  the  issuer's 
internal  control  over  financial  reporting; 
and 

(4)  A  statement  that  the  registered 
public  accounting  firm  that  audited  the 
'  financial  statements  included  in  the 
.  annual  report  containing  the  disclosure 
required  by  this  Item  has  issued  an 
attestation  report  on  management's 
assessment  of  the  issuer's  internal 
control  over  financial  reporting. 

(d)  Attestation  report  of  the  registered 
public  accounting  firm.  Where  the  Form 
is  being  used  as  an  annual  report  filed 
under  Section  13(a)  or  15(d)  of  the 
Exchange  Act,  provide  the  registered 
public  accounting  firm's  attestation 
report  on  management's  assessment  of 
internal  control  over  financial  reporting 
in  the  annual  report  containing  the 
disclosure  required  by  this  Item. 

(e)  Changes  in  internal  control  over 
financial  reporting.  Disclose  any  change 
in  the  issuer's  internal  control  over 
financial  reporting  identified  in 
coimection  with  the  evaluation  required 
by  paragraph  (d)  of  17  CFR  240.13a-15 
or  240.15d-15  that  occurred  during  the 
period  covered  by  the  annual  report  that 
has  materially  affected,  or  is  reasonably 
likely  to  materially  affect,  the  issuer's 
internal  control  over  financial  reporting. 

Instructions  to  paragraphs  (b),  (c),  (d) 
and  (e)  of  General  Instruction  B.  6. 

1.  The  issuer  must  maintain 
evidential  matter,  including 
documentation,  to  provide  reasonable 
support  for  management's  assessment  of 
the  effectiveness  of  the  issuer's  internal 
control  over  financial  reporting. 

2.  An  issuer  that  is  an  Asset-Backed 
'issuer  (as  defined  in  17  CFR  240.13a- 

14(g)  and  240.15d-14(g))  is  not  required 
to  disclose  the  information  required  by 
this  Item. 


PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

■  27.  The  authorify  citation  for  Part  270 
is  amended  by  revising  the  subauthority 
citation  for  "Section  270.30a-2"  tp  read 
as  follows: 

Authority:  15  U.S.C.  80a-l  et  seq.,  80a- 
34(d),  80a-37,  and  80a-39.  unless  otherwise 
noted. 
***** 

Section  270.30a-2  is  also  issued  under 
15  U.S.C:  78m.  78o(d),  80a-8,  80a-29, 
7202,  and  7241;  and  18  U.S.C.  1350, 
unless  otherwise  noted. 

***** 

■  28.  By  revising  the  last  sentence  of 
§  270.8b-15  to  read  as  follows: 


§270.8b-15    Amendments. 

*  *  *  An  amendment  to  any  report 
required  to  include  the  certifications  as 
specified  in  §  270.30a-2(a)  must  include 
new  certifications  by  each  principal 
'  executive  and  principal  financial  officer 
of  the  registrant,  and  an  amendment  to 
any  report  required  to  be  accompanied 
by  the  certifications  as  specified  in 
§  240.13a-14(b)  or  §  240.15d-14(b)  and 
§  270.30a-2(b)  must  be  accompanied  by 
new  certifications  by  each  principal 
executive  and  principal  financial  officer 
of  the  registrant. 

■  29.  Section  270.30a-2  is  revised  to  read 
as  follows: 

§  270.30a-2    Certification  of  Form  N-CSR. 

(a)  Each  report  filed  on  Form  N-CSR 
(§§249.331  and  274.128  of  this  chapter) 
by  a  registered  management  investment 
company  must  include  certifications  in 
the  form  specified  in  Item  10(a)(2)  of 
Form  N-CSR  and  such  certifications 
must  be  filed  as  an  exhibit  to  such 
report.  Each  principal  executive  and 
principal  financial  officer  of  the 
investment  company,  or  persons 
performing  similar  functions,  at  the  time 
of  filing  of  the  report  must  sign  a 
certification. 

(b)  Each  report  on  Form  N-CSR  filed 
by  a  registered  management  investment 
company  under  Section  13(a)  or  15(d)  of 
the  Securities  Exchange  Act  of  1934  (15 
U.S.C.  78m(a)  or  78o(d))  and  that 
contains  financial  statements  must  be 
accompanied  by  the  certifications 
required  by  Section  1350  of  Chapter  63 
of  Title  18  of  the  United  States  Code  (18 
U.S.C.  1350)  and  such  certifications 
must  be  furnished  as  an  exhibit  to  such 
report  as  specified  in  Item  10(b)  of  Form 
N-CSR.  Each  principal  executive  and 
principal  financial  officer  of  the 
investment  company,  (or  equivalent 
thereof)  must  sign  a  certification.  This 
requirement  may  be  satisfied  by  a  single 
certification  signed  by  an  investment 
company's  principal  executive  and 
principal  financial  officers. 

(c)  A  person  required  to  provide  A 
certification  specified  in  paragraph  (a) 
or  (b)  of  this  section  may  not  have  the 
certification  signed  on  his  or  her  behalf 
pursuant  to  a  power  of  attorney  or  other 
form  of  confirming  authority. 

■  30.  By  revising  §  270.30a-3  to  read  as 
follows: 

§  270.303-3    Controls  and  procedures. 

(a)  Every  registered  management 
investment  company,  other  than  a  small 
business  investment  company  registered 
on  Form  N-5  (§§  239.24  and  274.5  of 
this  chapter),  must  maintain  disclosure 
controls  and  procedures  (as  defined  in 
paragraph  (c)  of  this  section)  and 
internal  control  over  financial  reporting 


(as  defined  in  paragraph  (d)  of  this 
section). 

(b)  Each  such  registered  management 
investment  company's  management 
must  evaluate,  with  the  participation  of 
the  company's  principal  executive  and 
principal  financial  officers,  or  persons 
performing  similar  functions,  the 
effectiveness  of  the  company's 
disclosure  controls  and  procedures, 
within  the  90-day  period  prior  to  the 
filing  date  of  each  report  on  Form  N- 
CSR{§§  249.331  and  274.128  of  this 
chapter). 

(c)  For  purposes  of  this  section,  the 
term  disclosure  controls  and  procedures 
means  controls  and  other  procedures  of 
a  registered  management  investment 
company  that  are  designed  to  ensine 
that  information  required  to  be 
disclosed  by  the  investment  company 
on  Form  N-CSR  (§§  249.331  and 
274.128  of  this  chapter)  is  recorded, 
processed,  simimarized,  and  reported 
within  the  time  periods  specified  in  the 
Commission's  rules  and  forms. 
Disclosure  controls  and  procedures 
include,  without  limitation,  controls    . 
and  procedures  designed  to  ensine  that 
information  required  to  be  disclosed  by 
an  investment  company  in  the  reports 
that  it  files  or  submits  on  Form  N-CSR 
is  accumulated  and  communicated  to 
the  investment  company's  management, 
including  its  principal  executive  and 
principal  financial  officers,  or  persons 
performing  similar  functions,  as  . 
appropriate  to  allow  timely  decisions 
regarding  required  disclosure. 

(d)  The  term  internal  control  over 
financial  reporting  is  defined  as  a 
process  designed  by,  or  under  the 
supervision  of,  the  registered 
management  investment  company's 
principal  executive  and  principal 
financial  officers,  or  persons  performing 
similar  functions,  and  effected  by  the 
company's  board  of  directors, 
management,  and  other  personnel,  to 
provide  reasonable  assurance  regarding 
the  reliability  of  financial  reporting  and 
the  preparation  of  financial  statements 
for  external  purposes  in  accordance 
with  generally  accepted  accounting 
principles  and  includes  those  policies 
and  procedures  that: 

(1)  Pertain  to  the  maintenance  of 
records  that  in  reasonable  detail 
accurately  and  fairly  reflect  the 
transactions  and  dispositions  of  the 
assets  of  the  investment  company; 

,(2)  Provide  reasonable  assurance  that 
transactions  are  recorded  as  necessary  to 
permit  preparation  of  financial 
statements  in  accordance  with  generally 
accepted  accounting  principles,  and  that 
receipts  and  expenditures  of  the 
investment  company  are  being  made 
only  in  accordance  with  authorizations 
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of  management  and  directors  of  the 
investment  company;  and 

(3)  Provide  reasonable  assurance 
regarding  prevention  or  timely  detection 
of  unauthorized  acquisition,  use,  or 
disposition  of  the  investment  company's 
assets  that  could  have  a  material  effect 
on  the  financial  statements. 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

■  31.  The  authority  citation  for  Part  274 
is  amended  by  revising  the  authority 
citation  for  "Section  274.128"  to  read  as 
follows: 

Authority:  15  U.S.C.  77f.  77g,  77h,  77j,  77s. 
78c(b).  78/,  78m,  78n,  78o(d),  80a-8,  80a-24. 
80a-26.  and  80a-29,  unless  otherwise  noted. 

***** 

Section  274.128  is  also  issued  under 
15  U.S.C.  78J-1.  7202,  7233,  7241,  7264, 
and  7265;  and  18  U.S.C.  1350. 

■  32.  Form  N-SAR  (referenced  in 

§§  249.330  and  274.101)  is  amended  by 
revising  the  reference  "internal  controls 
and  procedures  for  financial  reporting" 
in  paragraph  (b)(6)(iv)  of  the  Instruction 
to  Sub-Item  102P3  to  read  "internal 
control  over  financial  reporting". 

■  33.  Form  N-CSR  (referenced  in 
§§249.331  and  274.128)  is  amended  by: 

■  a.  In  General  Instruction  D,  revising  the 
reference  "Items  4,  5,  and  10(a)"  to  read 
"Items  4,  5,  and  10(a)(1)"; 

■  b.  Revising  paragraph  2. (a)  of  General 
Instruction  F; 

■  c.  In  paragraph  (c)  of  Item  2,  revising 
the  reference  "Item  10(a)"  to  read  "Item 
10(a)(1)"; 

■  d.  In  paragraph  (f)(1)  of  item  2,  revising 
the  reference  "Item  10(a)"  to  read  "Item 
10(a)(1)"; 

■  e.  In  paragraph  (b)(4]  of  Item  3.  revising 
the  reference  "internal  controls  and 
procedures  for  financial  reporting"  to 
read  "internal  control  over  financial 
reporting"; 

■  f.  Revising  Item  9;  and 

■  g.  In  Item  10: 

■  (i)  The  introductory  text  and 
paragraphs  (a)  and  (b)  are  redesignated  as 
paragraphs  (a),  (a)(1)  and  (a)(2), 
respectively; 

■  (ii)  Revising  newly  redesignated 
paragraph  (a)  and  newly  redesignated 
paragraph  (a)(2);  and 

■  (iii)  Adding  new  paragraph  (b)  and  an 
Instruction  to  Item  10. 

The  revisions  and  additions  read  as 
follows. 

Note:  The  text  of  Form  N-CSR  does  not. 
and  these  amendments  will  not,  appear  in 
the  Code  of  Federal  Regulations. 

FORM  N-CSR 


General  Instructions 


F.  Signature  and  Filing  of  Report. 

***** 

2.  (a)  The  report  must  be  signed  by  the 
registrant,  and  on  behalf  of  the  registrant 
by  its  principal  executive  and  principal 
financial  officers. 


Item  9.    Controls  and  Procediu«s. 

(a)  Disclose  the  conclusions  of  the 
registrant's  principal  executive  and 
principal  financial  officers,  or  persons 
performing  similar  functions,  regarding 
the  effectiveness  of  the  registrant's 

.  disclosure  controls  and  procedures  (as 
defined  in  Rule  30a-3(c)  under  the  Act 
(17  CFR  270.30a-3(c)))  as  of  a  date 
within  90  days  of  the  filing  date  of  the 
report  that  includes  the  disclosure 
required  by  this  paragraph,  based  on  the 
evaluation  of  these  controls  and 
procedures  required  by  Rule  30a-3(b) 
under  the  Act  (17  CFR  270.30a-3(b))  and 
Rules  13a-15(b)  or  15d-15(b)  under  the 
Exchange  Act  (17  CFR  240.13a-15(b)  or 
240.15d-15(b)). 

(b)  Disclose  any  change  in  the 
registrant's  internal  control  over 
financial  reporting  (as  defined  in  Rule 
30a-3(d)  under  the  Act  (17  CFR  270.30a- 
3(d))  that  occurred  during  the 
registrant's  last  fiscal  half-year  (the 
registrant's  second  fiscal  half-year  in  the 
case  of  an  annual  report)  that  has 
materially  affected,  or  is  reasonably 
likely  to  materially  affect,  the 
registrant's  internal  control  over 
financial  reporting. 

Item  10.     Exhibits. 

(a)  File  the  exhibits  listed  below  as 
part  of  this  Form. 

***** 

(a)(2)  A  separate  certification  for  each 
principal  executive  and  principal 
financial  officer  of  the  registrant  as 
required  by  Rule  30a-2(a)  under  the  Act 
(17  CFR  270.30a-2(a)),  exactly  as  set 
forth  below: 

Certifications 

1.  [identify  the  certifying  individual], 
certify  that: 

1 . 1  have  reviewed  this  report  on  Form 
N-CSR  of  [identify  registrant]; 

2.  Based  on  my  knowledge,  this  report 
does  not  contain  any  untrue  statement 
of  a  material  fact  or  omit  to  state  a 
material  fact  necessary  to  make  the 
statements  made,  in  light  of  the 
circumstances  under  which  such 
statements  were  made,  not  misleading 
with  respect  to  the  period  covered  by 
this  report; 

3.  Based  on  my  knowledge,  the 
financial  statements,  and  other  financial 


information  included  in  this  report, 
fairly  present  in  all  material  respects  the 
financial  condition,  results  of 
operations,  changes  in  net  assets,  and 
cash  flows  (if  the  financial  statement^ 
are  required  to  include  a  statement  of 
cash  flows)  of  the  registrant  as  of,  and 
for,  the  periods  presented  in  this  report; 

4.  The  registrant's  other  certifying 
officer(s)  and  I  are  responsible  for 
establishing  and  maintaining  disclosure 
controls  and  procedures  (as  defined  in 
Rule  30a-3(c)  under  the  Investment 
Company  Act  of  1940)  and  internal   . 
control  over  financial  reporting  (as 
defined  in  Rule  30a-3(d)  under  the 
Investment  Company  Act  of  1940)  for 
the  registrant  and  have: 

(a)  Designed  such  disclosure  controls 
and  procedures,  or  caused  such 
disclosure  controls  and  procedures  to  be 
designed  under  our  supervision,  to 
ensure  that  material  information  relating 
to  the  registrant,  including  its 
consolidated  subsidiaries,  is  made 
knoVvn  to  us  by  others  within  those 
entities,  particularly  diuing  the  period 
in  which  this  report  is  being  prepared; 

(b)  Designed  such  internal  control 
over  financial  reporting,  or  caused  such 
internal  control  over  financial  reporting 
to  be  designed  under  our  supervision,  to 
provide  reasonable  assurance  regarding 
the  reliability  of  financial  reporting  and 
the  preparation  of  financial  statements 
for  external  purposes  in  accordance 
with  generedly  accepted  accounting 
principles; 

(c)  Evaluated  the  effectiveness  of  the 
registrant's  disclosure  controls  and 
procedures  and  presented  in  this  report 
our  conclusions  about  the  effectiveness 
of  the  disclosure  controls  and 
procedures,  as  of  a  date  within  90  days 
prior  to  the  filing  date  of  this  report 
based  on  such  evaluation;  and 

(d)  Disclosed  in  this  report  any 
change  in  the  registrant's  internal 
control  over  financial  reporting  that 
occurred  during  the  registrant's  most 
recent  fiscal  half-year  (the  registrant's 
second  fiscal  half-year  in  the  case  of  an 
aimual  report)  that  has  materially 
affected,  or  is  reasonably  likely  to 
materially  affect,  the  registrant's  internal 
control  over  financial  reporting;  and 

5.  The  registrant's  other  certifying 
officer(s)  and  I  have  disclosed  to  the 
registrant's  auditors  and  the  audit 
committee  of  the  registrant's  board  of 
directors  (or  persons  performing  the 
equivalent  functions): 

(a)  All  significant  deficiencies  and 
material  weaknesses  in  the  design  or 
operation  of  internal  control  over 
financial  reporting  which  are  reasonably 
likely  to  adversely  affect  the  registrant's 
ability  to  record,  process,  summarize, 
and  report  financial  information;  and 
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(b)  Any  fraud,  whether  or  not 
material,  that  involves  management  or 
other  employees  who  have  a  significant 
role  in  the  registrant's  internal  control 
over  financial  reporting. 
Date: 


[Signature] 

tTitle] 

(b)  If  the  report  is  filed  under  Section 
13(a)  or  15(d)  of  the  Exchange  Act, 
provide  the  certifications  required  by 
Rule  30a-2(b)  under  the  Act  (17  CFR 


270.30a-2(b)),  Rule  13a-14(b)  or  Rule 
15d-14(b)  under  the  Exchange  Act  (17 
CFR  240.13a-14(b)  or  2'40.15d-14(b)), 
and  Section  1350  of  Chapter  63  of  Title 
IB  of  the  United  States  Code  (18  U.S.C. 
1350)  as  an  exhibit.  A  certification 
furnished  piusuant  to  this  paragraph 
will  not  be  deemed  "filed"  for  purposes 
of  Section  18  of  the  Exchange  Act  (15 
U.S.C.  78r),  or  otherwise  subject  to  the 
liability  of  that  section.  Such 
certification  will  not  be  deemed  to  be 
incorporated  by  reference  into  any  filing 
under  the  Securities  ^ct  of  1933  or  the 
Exchange  Act,  except  to  the  extent  that 


the  registrant  specifically  incorporates  it 
by  reference. 

Instruction  to  Item  10. 

Letter  or  number  the  exhibits  in  the 
sequence  that  they  appear  in  this  item. 

***** 

By  the  Commission. 

Dated:  June  5,  2003. 
|.  Lynn  Taylor, 
Assistant  Secretary. 

[FR  Doc.  03-14640  Filed  6-13-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  314 
(DocketNo.02N-0417] 
RIN  0910-AC48 

Applications  for  FDA  Approval  to 
Market  a  New  Drug:  Patent  Submission 
and  Listing  Requirements  and 
Application  of  30-Month  Stays  on 
Approval  of  Abbreviated  New  Drug 
Applications  Certifying  That  a  Patent 
Claiming  a  Drug  is  invalid  or  Will  Not 
Be  Infringed 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTKM:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
patent  submission  and  listing 
requirements  for  new  drug  applications 
(NDAs).  The  final  rule  clarifies  the  types 
of  patents  that  must  and  must  not  be 
Submitted  and  revises  the  declaration 
that  NDA  applicants  must  provide 
regarding  their  patents  to  help  ensure 
that  NDA  applicants  submit  only 
appropriate  patents.  The  final  rule  also 
revises  the  regulations  regarding  the 
effective  date  of  approval  for  certain 
abbreviated  new  drug  applications 
(ANDAs)  and  certain  other  new  drug 
applications,  known  as  505(b)(2) 
applications,  submitted  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act).  In  certain  situations.  Federal 
law  bars  FDA  from  making  the  approval 
of  certain  ANDA  and  505Cb)(2) 
applications  effective  for  30  months  if 
the  applicant  has  certified  that  the 
patent  claiming  a  drug  is  invalid  or  will 
not  be  infringed,  and  the  patent  owner 
or  NDA  holder  then  brings  suit  for 
patent  infringement.  The  Final  rule  also 
states  that  there  is  only  one  opportunity 
for  a  30-month  stay  in  the  approval  date 
of  each  ANDA  and  505(b)(2) 
application.  The  final  rule  will  make  the 
patent  submission  and  listing  process 
more  efficient  as  well  as  enhance  the 
ANDA  and  505(b)(2)  application 
approval  processes. 
DATES:  Effective  Date:  This  final  rule  is 
effective  on  August  18,  2003. 

Compliance  Date:  The  compliance 
date  is  December  18,  2003,  for  the 
submission  of  information  on 
polymorph  patents. 
FOR  FURTHER  INFCRMATION  CONTACT: 
Jarilyn  Dupont,  Office  of  Policy  and 
Planning  (HF-11),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-827-3360. 


SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

This  final  rule  revises  implementing 
regulations  in  part  314  (21  CFR  part 
314)  for  certain  statutory  amendments  to 
the  act,  21  U.S.C.  301  et  seq..  relating  to 
new  drug  applications  and  generic  drug 
approvals.  The  statutory  provisions 
were  added  to  the  act  through  the  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417  (21  U.S.C.  355.  360cc;  35  U.S.C. 
156.  271.  282)  ("Hatch-Waxman 
Amendments")).  These  statutory 
provisions  reflect  an  attempt  to  balance 
two  competing  interests:  Promoting 
competition  between  "brand-name"  or 
"innovator  drugs"  and  "generic"  drugs, 
and  encouraging  research  and 
innovation.  The  act  promotes 
competition  by  creating  a  process  to 
expedite  the  filing  and  approval  of 
ANDA  and  505(b)(2)  drug  applications 
(applications  submitted  under  the 
provisions  of  section  505(b)(2)  of  the 
act)  and  for  resolving  challenges  to 
patents  in  court  before  marketing 
begins.  At  the  same  time,  the  act 
encourages  research  and  innovation  by 
protecting  the  patent  interests  of  the 
patent  owner  and  innovator  drug 
company. 

The  final  rule  maintains  a  balance 
between  the  innovator  companies' 
intellectual  property  rights  and  the 
desire  to  get  generic  drugs  on  the  market 
in  a  timely  fashion.  The  final  rule  limits 
to  one  per  ANDA  or  505(b)(2) 
application  the  maximum  number  of 
statutory  30-month  stays  of  approval  to 
which  an  innovator  will  be  entitled 
when  it  submits  multiple  patents  for  the 
same  NDA.  Eliminating  multiple  30- 
month  stays  will  speed  up  the  approval 
and  market  entry  of  generic  drugs.  The 
final  rule  also  clarifies  patent 
submission  and  listing  requirements, 
which  will  reduce  confusion  and  help 
curb  attempts  to  take  advantage  of  this 
process.  Specifically,  patents  claiming 
packaging,  intermediates,  or  metabolites 
must  not  be  submitted  for  listing. 
Patents  claiming  a  different 
polymorphic  form  of  the  active 
ingredient  described  in  the  NDA  must 
be  submitted  if  the  NDA  holder  has  test 
data  demonstrating  that  a  drug  product 
containing  the  polymorph  will  perform 
the  same  as  the  drug  product  described 
in  the  NDA. 

A.  What  Are  the  Statutory  Provisions 
Which  Affect  Patent  Submissions  and 
the  Approval  of  New  Drugs? 

To  explain  why  we  (FDA)  issued  the 
proposal,  we  first  describe  how  Federal 
law  requires  NDA  applicants  to  file 
patent  information  and  how  that  patent 


information  can  affect  the  approval  of 
ANDA  and  505(b)(2)  applications.  (We 
will  refer  to  these  as  "ANDA  and 
505(b)(2)  applicants"  or  "ANDA  or 
505(b)(2)  applicants"  and  refer  to  their 
applications  as  "ANDA  and  505(b)(2) 
applications"  or  "ANDA  or  505(b)(2) 
applications"  throughout  the  remainder 
of  the  preamble  of  this  dociunent.) 

Section  505(b)(1)  of  the  act  (21  U.S.C. 
355(b)(1))  requires  all  NDA  applicants  to 
file,  as  part  of  the  NDA,  "the  patent 
number  and  the  expiration  date  of  any 
patent  which  claims  the  drug  for  which 
the  applicant  submitted  the  application 
or  which  claims  a  method  of  using  such 
drug  and  with  respect  to  which  a  claim 
of  patent  infringement  could  reasonably 
be  asserted  if  a  person  not  licensed  by 
the  owner  engaged  in  the  manufacture, 
use,  or  sale  of  the  drug."  Section 
505(c)(2)  of  the  act  (21  U.S.C.  355(c)(2)) 
imposes  a  similar  patent  submission 
obligation  on  holders  of  approved  NDAs 
when  the  NDA  holder  could  not  have 
submitted  the  patent  information  with 
its  application. 

Under  section  505(b)(1)  of  the  act,  we 
publish  patent  information  after 
approval  of  an  NDA  application  in  our 
approved  drug  products  list  entitled 
"Approved  Drug  Products  With 
Therapeutic  Equivalence  Evaluations." 
This  list  is  known  popularly  as  the 
"Orange  Book"  because  of  its  orange- 
colored  cover.  If  patent  information  is 
submitted  after  NDA  approval,  section 
505(c)(2)  of  the  act  directs  us  to  publish 
the  information  upon  its  submission. 

The  act  also  requires  ANDA  or 
505(b)(2)  applicants  to  make 
certifications  regarding  each  of  the 
listed  patents  pertaining  to  the  drug 
they  intend  to  reference  (see  sections 
505(b)(2)(A)(i)  through  {b)(2)(A)(iv)and 
505(j)(2)(A)(vii)(I)  through 
(j)(2)(A)(vii)(IV)  of  the  act  (21  U.S.C. 
355(b)(2)(A){i)  through  (b)(2)(A)(iv)  and 
21  U.S.C.  355(j)(2)(A)(vii)(I)  through 
(j)(2)(A)(vii)(IV)).  In  brief,  these 
certifications  state  that: 

•  Patent  information  has  not  been 
filed, 

•  The  patent  has  expired. 

•  The  patent  will  expire  on  a  specific 
date,  or 

•  The  patent  is  invalid  or  will  not  be 
infringed. 

If  the  ANDA  or  505(b)(2)  applicant 
certifies  that  the  patent  is  invalid  or  will 
not  be  infringed  (a  certification  known 
as  a  "paragraph  IV"  certification 
because  it  is  the  fourth  type  of  patent 
certification  described  in  the  actM,  the 
act  requires  the  applicant  to  notify  the 


'  Farajtraph  IV  Ihruughout  also  refers  to  paragraph 
iv.  thp  comparablu  provision  ih  section  S0S(b|(2)(A) 
of  the  act.  . 


Federal  Register /Vol.  68,  No.  117 /Wednesday,  June  18.  2003 /Rules  and  Regulations  36677 


NDA  holder  and  patent  owner  (see 
sections  505(b)(3)  and  505(j)(2)(B)  of  the 
act  (21  U.S.C.  355(b)(3)  and  355(j)(2)(B)). 
The  notice  states  that  an  ANDA  or 
505(b)(2)  application  containing  a 
paragraph  IV  certification  to  a  listed 
patent  has  been  submitted  for  the  NDA 
holder's  approved  drug  product  (known 
as  the  "listed  drug").  The  notice  also 
includes  a  "detailed  statement  of  the 
factual  and  legal  basis  of  the  applicant's 
opinion  that  the  patent  is  not  valid  or 
will  not  be  infringed"  [id.).  If  the  NDA 
holder  or  patent  owner  brings  an  action 
for  patent  infringement  within  45  days 
after  notice  of  the  paragraph  IV 
certification  has  been  received,  then  we 
may  not  make  the  approval  of  an  ANDA 
or  505(b)(2)  application  effective  for  30 
months,  or  such  shorter  or  longer  period 
as  a  court  may  order,  or  imtil  the  date 
of  a  court  decision  (see  sections 
505(c)(3)(C)  and  505(j)(5){B){iii)  of  the 
act  (21  U.S.C.  355(c)(3)(C)  and 
355{j)(5)(B)(iii)).  (We  will  refer  to  the 
date  the  approval  of  an  ANDA  or 
505(b)(2)  application  is  made  effective 
as  the  "approval  date"  throughout  the 
remainder  of  this  preamble.) 

B.  Whdt  Did  the  Proposed  Rule  Say? 

In  the  Federal  Register  of  October  24. 
2002  (67  FR  65448),  we  published  a 
proposed  rule  (proposed  rule)  that 
would  address: 

•  The  types  of  patents  that  must  and 
must  not  be  submitted  by  NDA 
applicants  and  NDA  holders  or  patent 
owners  (for  purposes  of  this  preamble, 
an  NDA  applicant  is  someone  who  is 
seeking  FDA  approval  of  a  specific  new 
drug  application  or  supplement, 
whereas  an  NDA  holder  is  someone 
whose  NDA  we  have  approved); 

•  The  types  of  patents  that  we  will  list 
in  the  Orange  Book; 

•  The  patent  declaration  that  NDA 
applicants  must  submit  as  part  of  an 
NDA,  an  amendment,  a  supplement,  or 
when  submitting  information  on  a 
newly  issued  patent;  and 

•  The  30-month  stay  of  the  effective 
date  of  approval  for  an  ANDA  or 
505(b)(2)  application. 

The  preamble  to  the  proposed  rule 
noted  that,  on  occasion,  we  have  seen 
NDA  holders  submit  new  patents  for 
listing  shortly  before  other  listed  patents 
for  the  same  drug  were  to  expire  (see  67 
FR  65448  at  65449).  We  explained  that, 
in  some  disputes  over  recently  listed 
patents,  the  parties  had  questioned 
whether  particular  patents  met  the 
regulatory  requirements  for  submission 
and  listing  in  the  Orange  Book.  These 
disputes  sometimes  resulted  in  judicial 
decisions  that  are  inconsistent  with  our 
regulatory  policies  or  our  interpretation 
of  oiu-  own  regulations  [id.).  We 


proposed  to  clarify  our  regulatory 
policies  regarding  patent  submission, 
listing,  certification,  and  notice.  We  also 
issued  the  proposal  to  respond,  in  part, 
to  concerns  raised  by  the  Bureau  of 
Competition  and  the  Policy  Planning 
Staff  of  the  Federal  Trade  Commission 
(FTC).  On  May  16,  2001.  the  FTC 
submitted  a  citizen  petition  to  FDA 
(FDA  docket  number  OlP-0248)  ("FTC 
Citizen  Petition")  asking  for  guidance 
concerning  the  criteria  that  a  patent 
must  meet  before  it  is  listed  in  the 
Orange  Book.  The  FTC  Citizen  Petition 
asked  us  to  clarify  several  patent  listing 
issues  and  indicated  that  the  FTC  was 
conducting  an  extensive  study  of 
generic  drug  competition. 

In  July  2002.  the  FTC  published  the 
results  of  the  study  in  a  report  entitled 
"Generic  Drug  Entry  Prior  to  Patent 
Expiration:  An  FTC  Study"  ("FTC 
Report").  The  FTC  Report  focused  on 
the  procedures  used  to  facilitate  a 
generic  drug's  entry  into  the  market 
before  the  expiration  of  a  patent  or 
patents  that  claim  the  brand-name  drug 
product.  The  FTC  also  recommended 
changing  Federal  law  to  "permit  only 
one  automatic  30-month  stay  per  drug 
product  per  ANDA  to  resolve 
infringement  disputes  over  patents 
listed  in  the  Orange  Book  prior  to  the 
filing  date  of  the  generic  applicant's 
ANDA"  (see  FTC  Report  at  page  ii).  The 
FTC  Report  explained  "To  permit  only 
one  30-month  stay  per  drug  product  per 
ANDA  should  eliminate  most  of  the 
potential  for  improper  Orange  Book 
listings  to  generate  unwarranted  30- 
month  stays"  [id.  at  page  v  (footnote 
omitted)).  In  an  appendix  to  its  report, 
the  FTC  asked  us  to  issue  a  regulation 
or  guidance  clarifying  whether  an  NDA 
holder  could  submit  various  types  of 
patents  for  listing  in  the  Orange  Book. 
The  types  of  patents  for  which  the  FTC 
sought  clarification  were  patents  that 
claimed  metabolites,  polymorphs, 
intermediates,  product-by-process 
patents,  and  dpuble  patents  (see  FTC 
Report  at  pages  A-39-A-45). 

C.  What  Does  This  Final  Rule  Do? 

The  comments  received  expressed 
both  support  for,  and  opposition  to, 
various  provisions  of  the  proposed  rule. 
After  careful  review  of  these  comments, 
we  are  making  final  most  of  the 
provisions  of  the  proposed  rule  with 
certain  modifications.  The  final  rule: 

•  Allows  a  full  opportunity  for  only 
one  30-month  stay  per  ANDA  or 
505(b)(2)  application; 

•  Prohibits  the  submission  of  patents 
claiming  packaging,  intermediates,  or 
metabolites; 

•  Requires  the  submission  of  certain 
patents  claiming  a  different 


polymorphic  form  of  the  active 
ingredient  described  in  the  NDA; 

•  Adds  a  requirement  that  for 
submission  of  polymorph  patents  the 
NDA  holder  must  have  test  data 
demonstrating  that  a  drug  product 
containing  the  polymorph  will  perform 
the  same  as  the  drug  product  described 
in  the  NDA; 

•  Makes  changes  to  the  patent 
information  required  to  be  submitted 
and  provides  declaration  forms  for 
submitting  that  information  to  FDA, 
both  with  the  NDA  and  after  NDA  - 
approval;  and 

•  Does  not  require  claim-by-claim 
listing  on  the  declaration  form  except 
for  method-of-use  patents  claiming 
approved  methods  of  use. 

n.  Comments  on  the  Proposed  Rule 

We  received  over  35  comments  on  the 
proposed  rule.  The  comments 
represemed  a  diverse  range  of  interests 
such  as:  Health  insurance  programs, 
brand  name  pharmaceutical  companies, 
generic  pharmaceutical  companies,  law 
firms,  consumer  organizations, 
pharmacy  associations,  the  FTC,  the 
New  York  Department  of  Health,  large 
corporations,  and  individuals.  In 
general,  most  comments  supported  the 
rule,  either  in  whole  or  in  part,  and 
believed  that  the  rule  would  help 
reduce  prescription  drug  costs  by 
making  generic  drugs  available  more 
quickly.  However,  other  comments      ^^ 
opposed  the  rule  because  they  felt  we 
had  misinterpreted  the  act  or  because 
they  felt  that  new  legislation,  rather 
than  a  regulation,  was  necessary.  We 
describe  the  comments,  and  our 
responses  to  the  comments,  in  this 
section.  To  make  it  easier  to  identify  the 
comments  and  our  responses,  the  word 
"Comment"  in  parentheses,  will  appear 
before  the  description  of  the  comment, 
and  the  word  "Response"  in 
parentheses,  will  appear  before  our 
response.  We  also  have  numbered  each 
comment  to  make  it  easier  to  identify  a 
particular  comment.  The  number 
assigned  to  each  comment  is  only  for 
organizational  purposes.  It  does  not 
signify  the  comment's  value, 
importance,  or  the  order  in  which  we 
received  it. 

A.  Comments  on  Specific  Aspects  of  the 
Proposed  Rule 

1.  What  Patents  Must  and  Must  Not  Be 
Submitted?  (Section  314.53(b)) 

Proposed  §  314.53(b)  would  require 
NDA  applicants  and  holders  or  patent 
owners  to  submit  information  on  the 
following  types  of  patents  for  listing  in 
the  Orange  Book.  In  brief,  the  proposed 
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rule  would  clarify  that  we  would  list 
only  patents  that  claim: 

•  Tne  drug  substance  (ingredient); 

•  The  drug  product  (formulation  and 
composition);  and 

•  Method  of  use. 

Proposed  §  314.53(b)  would  not  allow 
listing  of  process  patents  and  patents 
claiming  packaging,  metabolites,  or 
intermediates. 

a.  Patents  Claiming  a  Drug 
Substance — Must  Patents  that  Claim  the 
"Same"  Active  Ingredient  Be  Submitted 
and  Listed?  For  patents  that  claim  a 
drug  substance,  the  proposal  stated  that 
an  applicant  "shall  submit  information 
only  on  those  patents  that  claim  the 
form  of  the  drug  substance  that  is  the 
subject  of  the  pending  or  approved 
application  or  that  claim  a  drug 
substance  that  is  the  same  as  the  active 
ingredient  that  is  the  subject  of  the 
approved  or  pending  application."  We 
explained  that  an  NDA  applicant  or 
holder  would  determine  whether  the 
drug  substance  was  the  "same"  as  the 
active  ingredient  in  the  NDA  by 
considering  "whether  the  drug 
substances  can  be  expected  to  perform 
the  same  with  respect  to  such 
characteristics  as  dissolution,  solubility, 
and  bioavailability"  (see  67  FR  65448  at 
65452). 

Drug  substances  that  are  the  same 
active  ingredient,  but  that  are  in 
different  physical  forms,  are  often  called 
"polymorphs."  For  example,  the 
different  crystalline  forms  of  a  drug 
substance  are  sometimes  known 
collectively  as  polymorphs,  and  drug 
substances  with  different  waters  of 
hydration  are  sometimes  referred  to  as 
"polymorphs"  as  well.  (For  purposes  of 
this  flnal  rule,  polymorphs  include 
chemicals  with  different  crystalline 
structures,  different  waters  of  hydration, 
solvates,  and  amorphous  forms.)  Under 
the  proposed  rule,  cm  NDA  applicant  or 
holder  would  be  required  to  submit  a 
patent  claiming  a  different  polymorph 
from  that  of  the  drug  substance 
described  in  the  NDA  if  a  drug  product 
containing  the  polymorph  will  perform 
the  same  as  the  drug  product  described 
in  the  NDA  with  respect  to  dissolution, 
solubility,  and  bioavailability. 

The  proposed  rule  would  make  the 
patent  listing  standards  generally 
consistent  with  the  ANDA  approval 
standards.  For  ANDA  approval 
piuposes,  the  active  ingredient  in  a 
generic  drug  product  can  be  the  "same" 
as  that  in  the  reference  listed  drug 
notwithstanding  differences  in  the 
physical  forms  of  their  active  ingredient 
if  the  drug  product  performs  the  same. 
Thus,  we  stated  that  it  would  be 
consistent  to  interpret  "drug  substance" 
for  patent  submission  and  listing 


purposes  as  including  certain  drug 
substances  having  different  physical 
forms  if  they  would  be  considered  the 
same  active  ingredient  for  ANDA 
approval  purposes  (id.). 

We  invited  comment  on  whether  we 
should  revise  the  codified  language  to 
require  an  NDA  holder  to  submit 
additional  information  regarding  the 
basis  for  its  assertion  that  the  drug 
substances  are  the  "same"  active 
ingredient.  We  also  invited  comment  on 
the  potential  impact  of  the  change 
(allowing  the  submission  of  patents 
claiming  different  polymorphs)  on  the 
submission  of  ANDA  and  505(b)(2] 
applications. 

(Comment  1)  Several  comments 
disagreed  with  our  proposal  to  allow 
listing  of  patents  claiming  different 
polymorphs  of  the  active  ingredient  in 
the  listed  drug.  Some  comments  stated 
that  section  505(b)(1)  of  the  act  requires 
the  patent  to  claim  the  drug  substance 
that  is  the  subject  of  the  NDA.  Several 
comments  asserted  that  a  patent 
claiming  a  polymorph  that  was  not  the 
subject  of  an  NDA  did  not  satisfy 
section  505(b)(1)  of  the  act.  Other 
comments  argued  that  "sameness"  for 
ANDA  approval  purposes  differed  from 
"sameness"  in  patent  law,  so  we  did  not 
have  to  develop  an  identical 
interpretation  of  the  two  concepts. 
Several  comments  maintained  that  no 
such  patents  could  exist  if  the  active 
ingredients  were  truly  the  "same" 
because  a  subsequent  patent  for  the 
"same"  active  ingredient  should  not 
have  been  issued.  Some  comments 
agreed  that  patents  claiming  different 
polymorphs  of  the  same  active 
ingredient  should  be  listed,  but  only 
with  submission  of  additional 
information  such  as  clinical  trial  data 
required  for  FDA  approval  or  proof  that 
"sameness"  is  beneficial.  A  few 
comments  maintained  that  the  proposal 
did  not  change  our  pre-existing  position 
because  we  have  permitted  NDA 
holders  and  applicants  to  submit 
patents  claiming  different  polymorphs 
of  the  active  ingredient.  In  response  to 
our  request  for  comment  on  the  impact 
on  ANDA  and  505(b)(2)  applications, 
one  comment  expressed  the  belief  that 
listing  patents  claiming  different 
polymorphs  of  the  active  ingredient 
would  reduce  the  ability  of  generic 
manufacturers  to  "design  around"  the 
existing  patents,  an  option  which  was 
contemplated  by  the  Hatch-Waxman 
Amendments. 

(Response)  We  decline  to  modify  our 
position  taken  in  the  proposed  rule 
which  would -require  patents  to  be 
submitted  for  listing  that  claim  different 
polymorphs  of  the  active  ingredient 
described  in  the  NDA.  If  the  NDA 


applicant  or  holder  is  able  to  establish 
that  a  polymorph  claimed  in  a  patent  is 
the  "same"  active  ingredient  (i.e.,  that  a 
drug  produci  containing  the  polymorph 
will  perform  the  same  as  the  drug 
product  described  in  the  NDA  with 
respect  to  such  characteristics  as 
dissolution,  solubility,  and 
bioavailability),  the  NDA  applicant  or 
holder  must  submit  the  patent  to  us  for 
listing.  We  acknowledge  that  there  may 
be  some  legitimate  confusion  regarding 
our  prior  position  concerning 
submission  of  such  patents  for  listing, 
which  resulted  in  the  listing  of  some 
polymorph  patents  in  the  Orange  Book. 
The  uncertainty  over  our  policy  resulted 
from  certain  court  decisions,  our 
response  to  those  court  decisions,  and 
other  public  statements.  The  FTC 
Citizen  Petition  highlighted  the  need  for 
clarification  and  is  one  reason  we 
decided  to  implement  this  final  rule  and 
clarify  our  position.  For  the  reasons 
explained  in  the  preamble  to  the 
proposed  rule  (see  67  FR  65448  at  65452 
to  65453),  it  is  appropriate  to  have  a 
consistent  interpretation  of  the 
"sameness"  principle  in  the  patent 
listing  and  ANDA  approval  contexts. 
Accordingly,  we  will  not  treat 
polymorphs  differently  for  patent 
submission  and  listings  and  ANDA 
approval.  The  argument  that  certain 
polymorph  patents  should  never  have 
been  issued  is  not  a  matter  for  us  to 
address.  The  Patent  and  Trademark 
Office  (PTO)  is  responsible  for 
reviewing  and  issuing  patents.  We  will 
not  question  whether  the  PTO  should 
have  issued  a  particular  patent,  nor  will 
we  conduct  a  "patent  law"  or  other 
analysis  to  determine  "sameness." 

We  agree  with  the  comments  that 
suggested  we  needed  to  take  additional 
steps  to  help  ensure  that  the  submitted 
patents  claim  the  "same"  active 
ingredient  as  that  described  in  the  NDA. 
A  polymorph  patent  must  claim  the 
drug  substance  (active  ingredient)  to 
meet  the  statutory  requirements  for 
submission.  We  have  modified  the 
declaration  requirement  and  created 
forms  to  help  ensure  that  the  NDA  * 

applicant  or  holder  or  patent  owner 
confirms  that  the  patent  does  claim  the 
"same"  active  ingredient.  The  final  rule 
and  the  declaration  forms  require  that 
the  NDA  applicant  or  holder  or  patent 
owner  certify  that  test  data  exist 
demonstrating  that  a  drug  product 
containing  the  polymorph  will  perform 
the  same  as  the  drug  product  described 
in  the  NDA.  If  a  patent  claims  more  than 
one  polymorph,  each  polymorph  for 
which  the  required  test  data  are 
available  must  be  identified  by  claim  or 
description  in  the  declaration  forms. 
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The  final  rule  does  not  require  these 
'  tests  to  be  submitted  to  FDA  at  the  time 
of  patent  submission,  nor  does  it  require 
the  NDA  applicant  or  holder  to  conduct 
the  tests  itself.  The  testing  requirements, 
however,  will  ensure  that  only  relevant 
polymorphs  are  submitted  for  listing. 

Whether  two  different  polymorphs  are 
the  "same"  active  ingredient  for 
purposes  of  drug  approval  is  a  scientific 
determination  based  upon  the  specific 
characteristics  of  the  forms  of  the  drug 
substance  involved.  Only  with  testing 
can  the  scientific  determination  be 
made  that  the  drug  product  containing 
the  polymorph  will  perform  the  same  as 
the  drug  product  described  in  the  NDA. 
The  test  data  that  the  NDA  applicant  or 
holder  or  patent  owner  must  certify 
exist  at  the  time  of  patent  submission 
are  similar  to  the  fype  of  information 
required  under  §§  314.50  and  314.94. 
The  following  explains  more  fully  the 
required  tests  or  data  that  would 
support  4he  statement  in  the  declaration 
forms: 

•  A  full  description  of  the 
polymorphic  form  of  the  drug 
substance,  including  its  physical  and 
chemical  characteristics  and  stability; 
the  method  of  synthesis  (or  isolation) 
and  purification  of  the  drug  substance; 
the  process  controls  used  during 
manufacture  and  packaging;  and  such 
specifications  and  analytical  methods  as 
are  necessary  to  assure  the  identity, 
strength,  quality,  and  purity  of  the 
polymorphic  form  of  the  drug 
substance; 

•  The  executed  batch  record  for  a  drug 
product  containing  the  polymorphic 
form  of  the  drug  substance  and 
documentation  that  the  batch  was 
manufactured  under  current  good 
manufacturing  practice  requirements; 

•  Demonstration  of  bioequivalence 
between  the  executed  batch  of  the  drug 
product  that  contains  the  polymorphic 
form  of  the  drug  substance  and  the  drug 
product  as  described  in  the  NDA; 

•  A  list  of  all  components  used  in  the 
manufacture  of  the  drug  product 
containing  the  polymorphic  form  and  a 
statement  of  the  composition  of  the  drug 
product;  a  statement  of  the 
specifications  and  analytical  methods 
for  each  component;  a  description  of  the 
manufacturing  and  packaging 
procedures  and  in-process  controls  for 
the  drug  product;  such  specifications 
and  analytical  methods  as  are  necessary 
to  assure  the  identity,  strength,  quality, 
piuity,  and  bioavailability  of  the  drug 
product,  including  release  and  stability 
data  complying  with  the  approved 
product  specifications  to  demonstrate 
pharmaceutical  equivalence  and 
comparable  product  stability;  and 


•  Comparative  in  vitro  dissolution 
testing  on  12  dosage  units  each  of  the 
executed  test  batch  and  the  NDA 
product. 

This  test  data  requirement  corresponds 
to  the  test  data  required  of  ANDA 
applicants  to  demonstrate  the  drug 
product  containing  the  polymorph 
described  in  the  ANDA  will  perform  the 
same  as  the  drug  product  described  in 
the  NDA.  In  addition  to  the  data 
requirements  described  in  our 
regulations  cited  above  (§§  314.50  and 
314.94),  we  have  published  guidance 
documents  describing  the  test  data 
ANDA  applicants  may  use  to 
demonstrate  that  the  drug  product  will 
perform  the  same  as  the  drug  pi^oduct 
described  in  the  NDA.  (See  "Guidance 
for  Industry:  Changes  to  an  Approved 
NDA  or  ANDA"  (November  1999)  and 
"Guidance  for  Industry:  Immediate 
Release  Solid  Oral  Dosage  Forms  CMS 
5"  (November  1995);  these  guidances 
are  available  at  vvrww.fda.gov/opacom/ 
morechoices/industry/guidedc.htm.) 

The  stringency  of  tnese  requirements 
regarding  "sameness"  also  should 
address  the  concerns  that  the 
submission  of  polymorph  patents  might 
lead  to  submission  of  other  patents 
claiming  components  which  are  not,  but 
might  be,  included  in  a  drug  described 
in  an  NDA.  Given  the  narrow  legal  and 
scientific  basis  for  submission  of 
polymorph  patents,  the  final  rule  does 
not  open  the  door  to  submission  of  any 
patents  claiming  formulations  or 
inactive  ingredients  not  contained  in  the 
drug  product  described  in  the  NDA. 
We  believe  that  these  changes  will 
help  deter  submission  of  inappropriate 
polymorph  patents.  The  assumption 
that  a  product  containing  a  polymorph 
will  perform  the  same  as  the  product 
containing  a  different  polymorph  and 
described  in  the  NDA  will  haye  to  be 
substantiated. 

b.  Product-by-Process  Patents — 
Should  These  Patents  Be  Listed? 
Proposed  §  314.53(b)  would  allow  an 
NDA  applicant  or  holder  or  patent 
owner  to  submit  information  on 
product-by-process  patents.  The  act 
requires  that  NDA  holders  submit  ' 
patents  that  claim  the  drug  product. 
However,  NDA  applicants  or  holders 
must  not  submit  patents  that  claim  a 
process  for  making  that  product. 

We  explained  that  a  product-by- 
process  patent  claims  a  product  by 
describing  or  listing  process  steps  to 
wholly  or  partially  define  the  claimed 
product.  In  a  product-by-process  patent, 
the  patented,  novel  invention  is  the 
product  and  not  the  process  that  is  used 
to  make  the  product.  We  recognized  that 
the  distinction  between  a  product-by- 
process  patent  and  a  process  patent 


might  not  be  readily  apparent  to  persons 
who  are  unfamiliar  with  patent  law.  We 
sought  comment  on  ways  to  ensure  that 
only  appropriate  product-by-proc^ss 
patents  are  listed  in  the  Orange  Book. 

(Comment  2)  Several  conurtents 
argued  that  product-by-process  patents 
must  not  be  listed.  Some  comments 
stated  that  product-by-process  patents 
"closely  resemble"  process  patents  and 
that  the  act  does  not  allow  listing  of 
process  patents.  One  comment  asserted 
that  listing  product-by-process  patents 
would  have  a  "profound  negative 
effect"  on  generic  drug  approvals 
because  NDA  applicants  and  holders  or 
patent  owners  would  attempt  to  list  any 
producf-by-process  patent,  whether  or 
not  the  process  defined  in  the  patent 
was  actually  used  to  manufacture  the 
drug  product  approved  in  the  NDA. 

Similarly,  other  comments  sought  to 
limit  the  type  of  product-by-process 
patents  that  could  be  listed.  Several 
comments  would  revise  the  rule  to 
require  the  product-by-process  patent  to 
claim  a  "novel"  product,  so  that  if  the 
drug  product  described  by  the  product- 
by-process  patent  was  a  "known"  drug 
product  or  the  product  already  had  been 
listed  in  the  Orange  Book,  we  would  not 
list  the  product-by-process  patent.  In 
other  words,  the  comments  sought  to 
ensure  that  the  product-by-process 
patent  covered  a  product  that  was  "new 
and  patentably  distinct"  from 
previously-approved  drug  products. 
One  comment  suggested  adding  a  new 
paragraph  to  the  patent  declaration  to 
read  as  follows: 

F.  For  each  drug  substance  or  drug  product '" 
claim  that  was  (1)  identified  as  listable  in 
subparts  B  and  C  and  (2)  is  drafted  in 
product-by-process  format,  please  provide 
the  following  information: 

1.  Is  the  product  of  the  recited  process 
novel?  [If  the  answer  to  question  F.l  is  "no." 
stop.  The  patent  cannot  be  listed.  If  yes, 
please  identify  the  claim(s)  by  number.) 

Another  comment  thought  that  few 
drugs  would  be  the  subject  of  a  product- 
by-process  patent.  The  comment 
recommended  that  we  investigate  any 
product-by-process  patents  that  were 
listed  in  the  Orange  Book  <o  see  if  these 
related  to  the  NDA  drug  product.  Yet 
another  comment  would  amend  the 
patent  declaration  to  identify  the 
product-by-process  claims  in  the  patent, 
the  effective  filing  date  of  the  patent 
application,  whether  the  product  has 
been  previously  sold,  and,  if  the  product 
had  been  previously  sold,  whether  such 
sales  occurred  more  than  1  year  before 
the  effective  filing  date  of  the  patent 
application.  The  comment  explained 
that  if  the  drug's  active  ingredient  has 
been  previously  sold  for  more  than  1 
year  before  the  effective  filing  date  of 
the  product-by-process  patent 
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application,  the  patent  would  be 
ineligible  for  listing  because  the  patent 
would  violate  a  speciBc  provision  in 
patent  law. 

In  contrast,  three  comments 
supported  listing  producl-by-process 
patents.  These  comments  agreed  that 
product-by-process  patents  are  a  form  of 
a  product  patent.  Two  comments  stated 
that  we  did  not  need  to  revise  the  rule 
to  distinguish  between  product-by- 
process  patents  (which  must  be  listed) 
and  process  patents  (which  must  not  be 
listed).  The  comment  suggested  revising 
§  314.53(b)  to  replace  its  mention  of 
product-by-process  patents  with 
"patents  that  claim  the  drug  substance 
or  drug  product  at  least  in  part  in  terms 
of  its  method  of  manufacture  (product- 
by -process  patents)." 

(Response)  We  agree  that,  to  be 
submitted  for  listing,  the  product-by- 
process  patent  must  claim  the  drug 
product  that  is  the  subject  of  the  NDA. 
We  explained  in  the  proposed  rule  why 
a  product-by-process  patent  is  a  type  of 
product  patent  (see  67  FR  65448  at 
65452).  We  also  agree  that  the 
declaration  should  be  clear  enough  to 
ensure  that  the  patents  that  are 
submitted  for  listing  are  product-by- 
process  patents  and  not  process  patents. 
In  the  response  to  comment  12  in 
section  li.A  of  this  document  we  detail 
the  changes  we  have  made  to  the 
declaration  (including  declaration 
forms)  to  help  ensure  that  the  patents 
submitted  for  listing  are  patents  that 
claim  the  drug  product  that  is  the 
subject  of  the  NTDA  and  do  not  claim  the 
process  that  is  used  to  manufacture  the 
drug  product. 

The  declaration  forms  include  a 
question  which  requires  the  NDA 
applicant  or  holder  or  patent  owner  to 
certify  whether  the  patent  being 
submitted  is  a  product-by-process 
patent  in  which  the  product  claimed  is 
novel.  Although  we  do  not  adopt  the 
wording  suggested  by  several 
comments,  we  agree  that  a  requirement 
to  identify  the  product  as  novel  will 
help  ensure  that  the  patent  is  a  product- 
by-process  patent.  We  acknowledge  that 
when  the  PTO  issues  a  patent,  the  PTO 
necessarily  determines  that  some  aspect 
of  the  patent  claims  is  "novel."  We  want 
to  make  sure  that  the  NDA  applicant  or 
holder  or  patent  owner  is  identifying  the 
product  claim  as  the  novel  aspect.  This 
clarification  should  eliminate  the 
submission  of  patents  that  may  be 
mistakenly  identified  as  product-by- 
process  patents  but.  in  reality,  are 
process  patents  which  cannot  be 
submitted  for  listing. 

We  expect  that  product-by-process 
patents  will  not  be  submitted  often. 
Drug  products  approved  under  section 


505  of  the  act  typically  are  capable  of 
being  described  by  their  chemical 
formula.  Most  such  drug  products 
approved  are  not  of  the  type  that  can  be 
described  only  in  terms  of  the  process 
used  to  produce  the  product.  We 
decline  to  add  any  additional  questions 
to  the  declaration  relating  to  the 
patented  product's  length  of  time  in  the 
commercial  market  or  other  related 
questions,  as  we  believe  that  the 
declaration  questions  we  have  added 
will  accomplish  the  clarification 
necessary  to  prevent  the  submission  of 
process  patents. 

c.  Patents  Claiming  Packaging — Do 
We  Consider  Containers  and  Delivery 
Systems  to  be  "Packaging?"  Proposed 
§  314.53(b)  would  not  have  allowed  an 
applicant  to  list  a  patent  that  claimed 
packaging. 

(Comment  3)  Most  comments  agreed 
that  patents  claiming  packaging  should 
not  be  submitted  for  listing.  However, 
some  comments  stated  that  patents 
claiming  devices  or  containers  that  are 
"integral"  to  the  drug  product  or  require 
prior  FDA  approval  should  be  submitted 
and  listed.  These  comments 
distinguished  between  packaging  and 
devices  such  as  metered  dose  inhalers 
and  transdermal  patches,  which  are 
drug  delivery  systems  used  and 
approved  in  combination  with  a  drug. 

(Response)  We  agree  that  patents 
claiming  a  package  or  container  must 
not  be  submitted.  Such  packaging  and 
containers  are  distinct  from  the  drug 
product  and  thus  fall  outside  of  the 
requirements  for  patent  submission. 
However,  we  have  clarified  the  rule  to 
ensure  that  if  the  patent  claims  the  drug 
product  as  defined  in  §  314.3,  the  patent 
must  be  submitted  for  listing. 

Section  314.3  defines  a  "drug 
product"  as"*  *   *  a  finished  dosage 
form,  forexample,  tablet,  capsule,  or 
solution,  that  contains  a  drug  substance, 
generally,  but  not  necessarily,  in 
association  with  one  or  more  other 
ingredients."  The  appendix  in  the 
Change  Book  lists  current  dosage  forms 
for  approved  drug  products.  The  list 
includes  metered  aerosols,  capsules, 
metered  sprays,  gels,  and  pre-fiUed  drug 
delivery  systems.  The  key  factor  is 
whether  the  patent  being  submitted 
claims  the  finished  dosage  form  of  the 
approved  drug  product.  Patents  must 
not  be  submitted  for  bottles  or 
containers  and  other  packaging,  as  these 
are  not  "dosage  forms."  The  revised 
declaration  requirements,  described  in 
the  response  to  comment  12  in  section 
U.A  of  this  document,  detail  the 
information  required  for  submission. 

d.  Patents  Claiming  Metabolites — Are 
Any  Patents  Claiming  Metabolites 
Eligible  for  Submission  and  Listingl  The 


proposed  rule  would  prohibit 
submission  and  listing  of  a  patent 
claiming  a  metabolite  of  the  approved 
drug.  A  metabolite  is  the  chemical 
compound  that  results  after  the  active 
ingredient  of  the  drug  has  broken  down 
inside  the  body.  We  explained  that  a 
patent  claiming  a  metabolite  does  not 
claim  the  approved  drug,  as  required  by 
the  act,  because  the  metabolite  exists 
only  after  the  approved  drug  has  been 
broken  down  inside  the  body  (see  67  FR 
at  65451). 

(Comment  4)  Most  comments  agreed 
with  our  exclusion  of  patents  claiming 
a  metabolite.  One  comment,  however, 
asked  whether  we  would  list  "a  patent 
that  claims  a  method  of  using  an 
approved  drug  to  administer  a 
metabolite."  The  comment 
distinguished  a  method-of-use  patent 
from  a  patent  that  claimed  the 
metabolite. 

(Response)  The  final  rule  prohibits 
submission  of  patents  claiming 
metabolites  when  the  metabolite  is  not 
the  active  ingredient  described  in  the 
NDA.  The  submission  of  a  metabolite 
patent  does  not  meet  the  legal 
requirements  for  patent  submissions  as 
discussed  in  the  proposed  rule  (see  67 
FR  65448  at  65451).  By  contrast,  if  a 
patent  submitted  for  listing  claimed  an 
approved  method  of  using  an  approved 
drug  to  administer  a  metabolite,  the 
submission  of  the  patent  would  be 
permissible  as  long  as  all  the  conditions 
for  submitting  "method-of-use"  patents 
are  met.  We  describe  the  requirements 
for  submission  of  method-of-use  patents 
in  the  response  to  comment  7  in  section 
II. A  of  this  document.  Briefly,  if  a 
method  of  use  is  described  in  the 
labeling  for  the  drug  product,  and  there 
is  a  patent  claiming  that  method  of  use, 
the  patent  must  be  submitted  for  listing 
in  the  Orange  Book,  the  method-of-use 
claim  must  be  identified  in  the 
declaration  forms,  and  the  labeling 
language  related  to  the  method-of-use 
claim  must  be  provided  in  the 
declaration  forms. 

e.  Patents  Claiming  Intermediates — 
Must  We  Allow  Them  to  Be  Submitted? 
The  proposed  rule  would  not  allow  the 
submission  of  patents  that  claimed  an 
intermediate.  We  explained  that 
intermediates  are  materials  that  are 
produced  during  preparation  of  the 
active  ingredient  and  are  not  present  in 
the  finished  drug  product.  We  consider 
intermediates  to  be  "in-process 
materials"  rather  than  drug  substances 
or  components  in  the  finished  drug 
product  (see  67  FR  65448  at  65451  to 
65452) 

(Comment  5  and  Response)  The 
comments  that  addressed  this  issue 
agreed  with  the  proposal.  Consequently, 
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the  final  rule  does  not  allow  submission 
of  patents  that  claim  intennediates  for 
the  reasons  explained  in  the  proposal. 

f.  "Double"  Patents— What  Are  They, 
and  Must  We  Allow  Them  to  Be 
Submitted?  The  proposal  did  not 
discuss  "double"  patents. 

(Comment  6)  One  comment  suggested 
that  we  prohibit  the  listing  of  patents 
that  contain  a  terminal  disclaimer  over 
a  patent  that  had  already  been  listed. 
The  comment  explained  that  patent  law 
generally  prevents  an  inventor  from 
double  patenting — that  is,  extending  the 
term  of  the  patent  "by  the  subsequent 
patenting  of  variations  that  are  not 
patentably  distinct  from  the  first- 
patented  invention."  The  comment 
stated  that  this  "double  patenting"  can 
be  cured  if  the  patent  holder  files  a 
"terminal  disclaimer"  which  "acts  to 
disclaim  the  term  of  the  later  patent  that 
extends  beyond  the  term  of  the  original 
patent,  so  diat  both  patents  expire  on 
the  same  day."  The  comment  expressed 
concern  that  NDA  holders  could  list  a 
later  patent  and  have  an  opportunity  to 
obtain  a  30-month  stay  even  if  the  later 
listed  patent  had  a  terminal  disclaimer. 
In  other  words,  the  terminal  disclaimer 
would  prevent  the  inventor  bxtm 
enjoying  a  longer  term  of  patent 
protection,  but  it  would  not  prevent  the 
imposition  of  another  30-month  stay  if 
the  NDA  holder  or  patent  owner  sued  to 
enforce  the  later  patent.  The  comment 
noted  that,  for  the  drugs  PAXIL  and 
FOSAMAX,  the  NDA  holder  had 
submitted  earlier  patents  and  a  later- 
issued  patent  that  had  a  terminal 
disclaimer.  The  patents  were  listed  in 
the  Orange  Book,  paragraph  IV 
certifications  were  required  for  both 
patents  and  the  NDA  holder  sued  ANDA 
applicants  on  both  patents,  triggering 
30-month  stays. 

(Response)  We  acknowledge  that  the 
"double  patenting"  described  by  the 
comment  may,  indeed,  provide  an  NDA 
holder  an  opportunity  to  obtain  an 
additional  30-month  stay  under  the 
prior  interpretation  of  the  act.  Under  the 
final  rule,  there  is  no  opportunity  for 
multiple  30-month  stays  if  patents  with 
terminal  disclaimers  are  submitted  for 
listing.  If  such  a  patent  is  submitted 
after  an  ANDA  applicant  has  filed  a 
paragraph  IV  certification  to  a 
previously  filed  patent,  and  one  full 
opportunity  was  provided  for  the  30- 
month  stay,  no  notice  need  be  given  for 
a  subsequent  paragraph  IV  certification 
and  no  additional  30-month  stay  for  that 
ANDA  applicant  can  result  under  the 
final  rule. 

The  act  expressly  conteniplates  listing 
of  patents  after  NDA  approval.  It  does 
not  prevent  an  NDA  holder  or  patent 
owner  from  submitting  a  patent  with  a 


terminal  disclaimer.  As  long  as  the 
patent  meets  the  statutory  requirements, 
the  patent  must  be  submitted,  even  if  it 
contains  a  terminal  disclaims.  Again, 
we  note  that  the  PTO  is  responsible  for 
the  issuance  of  such  patents.  We  defer 
to  the  PTO  on  matters  of  patent 
issuance. 

g.  Method-of-Use  Patents — Must  the 
"Use"  Be  Approved  in  the  Approved 
Drug  Product?  The  preamble  to  the 
proposed  rule  mentioned  that  patents 
claiming  a  method  of  use  would  be  able 
to  be  submitted,  but  did  not  address 
such  patents  except  to  confirm  our 
position  that  patents  may  not  be 
submitted  for  listing  if  they  claim 
methods  of  use  that  are  not  approved  for 
the  listed  drug  or  are  not  the  subject  of 
a  pending  application. 

(Comment  7)  Comments  disagreed  as 
to  whether  the  method-of-use  claim  in 
a  patent  submitted  for  listing  must  be  a 
use  approved  in  the  NDA.  Several 
comments  ui^ed  us  to  list  only  those 
patents  claiming  methods  of  use 
approved  in  the  NDA  or  that  required 
clinical  trials.  One  comment  argued  that 
listing  only  patents  for  approved  uses 
was  the  oiily  way  to  stop  NDA  holders 
frt)m  claiming  broad  uses  or  indications 
not  in  the  approved  labeling.  In 
contrast,  other  comments  argued  that 
the  act  did  not  prevent  NDA  applicants 
or  holders  or  patent  owners  frt>m 
submitting  patents  for  listing  that 
claimed  uses  not  approved  by  FDA. 
Some  comments  stated  that  patent 
infringement  is  not  limited  to  approved 
uses.  Other  comments  stated  that 
section  505(b)(1)  of  the  act  contemplates 
the  listing  of  patents  claiming 
unapproved  uses  if  a  claim  of  patent 
infringement  could  reasonably  be 
asserted,  citing  Purepac  Pharm.  Co.  v. 
Thompson,  238  F.  Supp.  2d  191  (D.D.C. 
2002)  (Purepac). 

(Response)  If  an  NDA  applicant  or 
holder  or  patent  owner  intends  to 
submit  information  on  a  patent  that 
claims  a  method  of  use,  the  patent  must 
claim  a  use  that  is  described  in  the 
NDA.  If  we  have  already  approved  the 
NDA,  the  patent  must  claim  a  method 
of  use  that  is  in  the  labeling  of  the 
approved  NDA.  This  has  been  our 
position  since  before  we  issued  the  final 
patent  information  rule  in  1994  (see  59 
FR  50338,  50363-50364  (Oct.  3,  1994)). 
The  pre-existing  requirement  can  be 
found  at  §  314.53(b)  and  (c)(2). 

Sections  505(b)  and  (c)  of  the  act 
support  our  position  that  only  patents 
claiming  approved  methods  of  use  be 
submitted  for  listing.  Section  505(b)(1) 
of  the  act  provides  Siat  the  NDA 
applicant  "shall  file  with  the 
application  the  patent  number  and  the 
expiration  date  of  =my  patent  which 


-  claims  the  drug  for  which  the  applicant 
submitted  the  application  or  which 
claims  a  method  of  using  such 
drug  *  *  *  ."The corresponding 
language  in  section  505(c)(2)  of  the-act 
is  nearly  identical.  Only  method-of-use 
patents  "which  claim  the  drug  for 
which  the  applicant  submitted  the 
application"  must  be  listed.  "Drug"  is 
an  ambiguous  term,  one  which,  for 
many  years,  we  have  consistently 
interpreted  in  the  Hatch-Waxman 
Amendments  to  refer  to  the  drug 
product.  One  court  has  said  that: 

The  meaning  of  the  word  "drug"  in  21 
U.S.C.§  355(b)(1)  cannot  be  determined  apart 
from  its  context.  Neither  the  FDA  nor  this 
court  disputes  that  the  definition  of  drug  in 
§  321(g)  covers  both  drug  products  and  active 
ingredients.  The  relevant  statutory  section  in 
this  case,  however,  modifies  the  word  "drug" 
by  attaching  the  phrase  "for  which  the 
applicant  submitted  the  application."  In  that 
context  the  FDA's  interpretation  of  drug  as 
meaning  drug  product  is  consistent  with  and 
indeed  required  by  the  statute. 
(See  Pfizer.  Inc.  v.  FDA,  753  F.  Supp. 
171, 176  p.  Md.  1990).)  All  of  the 
benefits  afforded  NDA  holders  under 
the  Hatch-Waxman  Amendments,  such 
as  the  30-month  stay,  derive  from 
obtaining  pur  approval  of  a  particular 
drug  product.  Accordingly,  only 
method-of-use  patents  that  claim  a  use 
of  the  drug  product  in  the  pending  or 
approved  application  must  be 
submitted.  Method-of-use  patents  for 
uses  that  the  NDA  holder  "has  not 
chosen  to  make  available  to  the  public" 
[id.  at  177)  must  not  be  submitted  for 
listing. 

This  construction  of  the  statute  is  also 
supported  by  the  more  recent  case  law. 
Since  we  issued  the  proposed  rule,  there 
have  been  several  judicial  opinions 
discussing  method-of-use  patents.  In 
Purepac  Pharm.  Co.  v.  Thompson,  238 
F.  Supp.  2d  191  (D.D.C.  2002),  and  in 
the  related  case  TorPharm,  Inc.  v. 
Thompson,  Civ.  No.  03-0254  (D.D.C. 
April  25,  2003)  (appeal  pending  for  both 
Purepac  and  TorPharm),  the  district 
court  held  that,  where  a  patent  did  not 
claim  a  use  approved  in  the  NDA,  an 
ANDA  applicant  could  not  be  required 
to  certify  to  that  patent,  and  the  agency 
could  properly  find  that  no  ANDA 
applicant  was  entitled  to  180-day 
exclusivity  on  that  patent.  In  Warner- 
Lambert  Co.  V.  Apotex  Corp.,  316  F.3d 
1348  (Fed.  Cir.  2003),  the  Federal 
Circuit  held  that  an  ANDA  applicant 
does  not  need  to  certify  to  a  patent 
claiming  a  use  not  covered  by  the 
applicable  NDA,  and  there  is  no  cause 
of  action  against  an  ANDA  applicant  for 
patent  infrmgement  under  35  U.S.C. 
271(e)(2)(A)  for  patents  that  claim  an    v 
unapproved  use.  In  Allergan,  Inc.  v. 
Alcon  Labs.,  Inc.;  324  F.3d  1322  (Fed. 


36682  Federal  Register/Vol.  68,  No.  117 /Wednesday,  June  18,  2003/Rules  and  Regulations 


Cir.  2003),  the  Federal  Circuit  issued  a 
per  curium  opinion  that  held  that  a 
method-of-use  patent  holder  does  not 
have  an  infringement  action  against  an 
ANDA  applicant  when  the  use  claimed 
in  the  patent  is  not  FDA  approved  and 
the  ANDA  applicant  is  not  seeking 
approval  of  that  use.  These  decisions  are 
consistent  with  our  position  that 
sponsors  must  not  submit  method-of- 
use  patents  that  do  not  claim  an 
approved  use  for  listing  in  the  Orange 
Book.  They  also  highlight  the  need  for 
an  improved  declaration  that  will  clarify 
the  claimed  scope  of  the  method-of-use 
patents  being  submitted. 

We  have  modified  the  required 
declaration  relating  to  method-of-use 
patents  submitted.  Although  we  agree, 
as  discussed  in  the  response  to 
comment  11  of  section  II.A  of  this 
document,  that  each  individual  claim  of 
a  patent  does  not  need  to  be  listed  on 
the  declaration  forms  for  drug  substance 
and  drug  product  patents,  we  do  require 
identification  of  individual  claims  for 
method-of-use  patents.  The  declarant 
must  describe  each  individual  method 
of  use  for  which  a  patent  is  submitted 
for  listing,  and  identify  the 
corresponding  language  found  in  the 
labeling  of  the  approved  NDA  that 
corresponds  to  that  method  of  use.  This 
information  will  expedite  our  review  of 
ANDA  and  505(b)(2)  applications  that 
do- not  seek  approval  for  allthe 
approved  uses.  In  determining  whether 
an  ANDA  applicant  can  "carve  out"  the 
method  of  use,  rather  than  certify  to  the 
listed  patent,  we  will  rely  on  the 
description  of  the  approved  use 
provided  by  the  NDA  holder  or  patent 
owner  in  the  patent  declaration  and 
listed  in  the  Orange  Book. 

The  need  for  accurate  and  detailed 
information  related  to  the  approved 
methods  of  use  claimed  in  the  patent 
being  submitted  for  listing  is 
underscored  by  the  decision  in  Purepac 
Pharm.  Co.  v.  Thompson,  238  F.  Supp. 
2d  191  (D.D.C.  2002).  In  that  case,  the 
NDA  holder  submitted  information  on  a 
patent  claiming  what  was  later 
determined  to  be  an  unapproved  use  of 
the  approved  drug  product.  This 
submission  was  accompanied  by  the 
required  signed  declaration  from  the 
NDA  holder  that  the  patent  covered  the 
method  of  use  for  the  approved  product. 
Accordingly,  we  listed  the  patent  and 
the  use  code  information  submitted 
with  the  patent.  Years  later,  well  after 
litigation  over  this  patent  was 
underway,  the  NDA  holder  clarified  to 
FDA  that  the  patent  did  not,  in  fact, 
claim  the  use  for  which  the  NDA  was 
approved. 

This  submission  of  inappropriate 
patent  information  led  to  confusion  and 


then  to  litigation  over  an  ANDA 
appUcant's  obligation  to  submit  either  a 
paragraph  fV  certification  under  section 
505(j)(2)(A)(vii)(IV)  of  the  ad  or  a 
"section  viii"  statement  under  section 
505(j)(2)(A)(viii)  of  the  act.  The  section 
viii  statement,  which  is  also  applicable 
to  505(b)(2)  applications,  permits  the 
ANDA  or  505(b)(2)  applicant  to  avoid 
certifying  to  a  patent  by  stating  that  it 
is  not  seeking  approval  for  the  use 
claimed  in  the  listed  patent.  A  section 
viii  statement  does  not  carry  the 
requirement  for  notice  to  the  NDA 
holder  and  patent  owner,  and  the 
related  opportunify  for  a  30-month  sta^. 

We  have  implemented  the  section  viii 
provisions  of  the  act  by  deferring  to  the 
NDA  holder's  or  patent  owner's 
assertion  that  the  method-of-use  patent 
claims  an  approved  use  of  the  drug 
product.  When  the  NDA  holder  or 
patent  owner  submits  a  method-of-use 
patent  for  an  approved  NDA,  we  rely 
upon  the  requirements  in  the 
regulations  and  the  required  declaration 
as  the  evidence  that  the  patent  claims  an 
approved  use.  Therefore,  when  an 
ANDA  applicant  has  sought  to  duplicate 
the  labeling  for  which  the  innovator  has 
submitted  the  patent,  and  not  to 
specifically  omit,  or  "carve  out" 
labeling,  we  require  the  ANDA 
applicant  to  submit  a  certification  to 
that  patent.  A  section  viii  statement 
would  not  be  appropriate  because  the 
ANDA  applicant  is  seeking  approval  for 
exactly  the  same  labeling  as  that  in  the 
NDA  for  which  the  patent  was 
submitted. 

Our  position  has  been  that,  for  an 
ANDA  applicant  to  file  a  section  viii 
statement,  it  must  "carve  out"  from  the 
proposed  ANDA  labeling,  the  labeling 
protected  by  the  listed  patent.  Unless 
the  ANDA  applicant  can  show  that  it  is 
carving  out  certain  method-bf-use 
labeling,  a  section  viii  statement  is  not 
a  correct  submission  for  the  listed 
patent.  In  Purepac,  the  court  rejected 
our  reliance  on  the  regulations  and  the 
general  declaration  as  a  reasonable  basis 
for  this  approach  to  implementation. 
The  court  specifically  pointed  to  the 
patent  submissions  in  the  case,  and 
noted  that  the  NDA  holder  had  not 
complied  with  the  requirement  that 
NDA  holders  submit  only  those  patents 
claiming  an  approved  use  for  the  drug. 
Although  the  court  noted  that  the  facts 
in  Purepac  were  unique  (the  NDA 
holder  later  admitted  that  it  made  its 
submission  "without  regard"  to  FDA's 
regulations),  there  may  be  other  cases  in 
which  NDA  holders  have  submitted 
patents  claiming  unapproved  uses  of 
approved  drug  products. 

Following  the  Purepac  decision,  we 
have  two  options  for  implementing  the 


section  viii  statement  provisions  under 
sections  505(b)(2)(B)  and 
505(j)(2)(A)(viii)  of  the  act  that  intersect 
with  the  patent  submission 
considerations  described  in  the 
proposed  rule.  One  approach  would  be 
to  permit  each  ANDA  and  505(b)(2) 
applicant  to  make  its  own  independent 
decision  on  whether  a  listed  method-of- 
use  patent  claims  the  use  for  which  the 
ANDA  applicant  seeks  approval,  and 
then  to  submit  a  paragraph  IV 
certification  or  section  viii  statement  as 
the  applicant  sees  fit.  The  second 
approach  would  be  to  require  the  NDA 
applicant  or  holder  to  identify 
specifically  the  approved  uses  claimed 
by  the  method-of-use  patent,  with 
reference  to  the  approved  labeling,  and 
declare  under  penalty  of  perjury  that  the 
patent  claims  an  approved  use.  This 
would  permit  ANDA  and  505(b)(2) 
applicants,  and  us,  to  assess  whether  the 
ANDA  or  505(b)(2)  applicant  is  seeking 
approval  for  a  use  the  sponsor  states  is 
cietimed  in  the  listed  patent,  and  thus 
determine  whether  the  applicant  must 
submit  a  patent  certification  or  may 
submit  a  section  viii  statement  under 
section  505(b)(2)(B)  or  505(j)(2)(A)(viii) 
of  the  act. 

In  the  absence  of  explicit  statutory 
language,  we  believe  an  approach  that 
requires  the  NDA  applicant  or  holder  or 
patent  owner  to  identify  the  approved 
methods  of  use  protected  by  the  patent 
is  most  consistent  with  the  general 
balance  adopted  in  Hatch-Waxman. 
This  approach  permits  the  NDA 
applicant  or  holder  to  determine  which 
patents  claim  its  approved  drug  product 
and  then,  when  appropriate,  to  resolve 
disputes  over  infringement  of  those 
patents  through  patent  litigation.  If 
ANDA  and  505(b)(2)  applicants  could 
always  avoid  the  possibility  of  a  30- 
month  stay  by  asserting  in  a  section  viii 
statement  that  certain  labeling  for  which 
the  applicant  is  seeking  approval  is  not 
protected  by  a  listed  method-of-use 
patent — despite  the  NDA  holder's 
assertion  to  the  contrary — there  would 
be  little  reason  for  any  applicant  to 
submit  a  paragraph  IV  certification  for  a 
method-of-use  patent.  This  approach 
would  essentially  eliminate  the 
certification,  notice,  and  litigation 
process  as  to  any  listed  method-of-use 
patent,  producing  an  outcome  that  is 
inconsistent  with  the  act. 

To  effectively  implement  the 
certification  and  section  viii  statement 
provisions  set  out  in  the  statute,  we 
must  have  adequate  information 
concerning  method-of-use  patents. 
Since  1994,  we  have  requested,  but  not 
required,  that  NDA  applicants  submit  to 
FDA  information  on  the  approved  use 
claimed  by  the  patent.  Since  the 
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Purepac  case  and  other  instances  have 
raised  questions  about  what  aspects  of 
the  approved  drug  are  claimed  by  a 
listed  use  patent,  we  believe  that  it  is 
necessary  that  an  NDA  holder  submit 
more  specific  information  on  the 
approved  methods  of  use  protected  by  a 
submitted  patent.  Only  with  this 
information  can  we  determine  what 
submission  is  required  of  the  ANDA  and 
505(b)(2)  applicants  referencing  the 
approved  drug. 

We  further  note  that  we  list  methods 
of  use  for  approved  products  in  the 
Orange  Book  in  the  section  on  use 
codes.  Due  to  the  limitations  of  our 
database  system  and  software 
constraints,  we  are  limited  to  using  240 
total  characters  for  the  use  code 
description  in  the  Orange  Book. 
Traditionally,  we  have  created  the  use 
code  description  for  the  Orange  Book 
from  the  information  submitted  by  the 
NDA  applicant  or  holder.  After 
considering  the  comments,  and  in  light 
of  the  previously  described  litigation, 
we  have  determined  that  it  is  more 
efficient  and  accurate  to  ask  the  NDA 
holder  to  give  us  the  exact  use  code 
description  to  be  published  in  the 
Orange  Book.  Use  codes  are  intended  to 
alert  ANDA  and  505(b)(2)  applicants  to 
the  existence  of  a  patent  that  claims  an 
approved  use.  They  are  not  meant  to 
substitute  for  the  applicant's  review  of 
the  patent  and  the  approved  labeling. 
We  understand  that  in  some  cases  240 
characters  may  not  fully  describe  the 
use  as  claimed  in  the  patent.  The 
declaration,  which  includes  the 
complete  description  of  the  method-of- 
use  claim  and  the  corresponding 
language  in  the  labeling  of  the  approved 
drug,  will  be  publicly  available  after 
NDA  approval. 

h.  Miscellaneous  Patent  Listing 
Comments,  i.  Should  We  Create  an 
Administrative  Process  to  Challenge 
Patent  Listings  or  to  De-List  Patents  or 
to  Review  the  Listability  of  Patents!  The 
proposed  rule  did  not  propose  an 
administrative  process  for  challenging 
patent  listings  or  for  seeking  removal  of 
a  patent  from  the  Orange  Book,  nor  did 
we  propose  a  new  process  to  internally 
review  the  patents  for  listability. 

(Comment  8)  Several  comments  stated 
that  parties,  such  as  generic  drug 
companies  and  even  third  parties,  need 
a  method  for  challenging  patent  listings 
or  for  de-listing  patents  in  the  Orange 
Book.  Some  comments  explained  that 
the  lack  of  an  administrative  procedure 
for  challenging  patent  listings  either 
encouraged  NDA  applicants  to  submit 
inappropriate  patent  information,  or  did 
not  deter  the  practice,  to  delay  generic 
competition.  A  number  of  comments 
maintained  that  FDA  has  more  than  a 


ministerial  role  and  should  review 
patents  to  determine  if  they  meet  the 
requirements  for  listing.  Several 
comments  contend  that  we  have  the 
authority  to  determine  the  attributes  of 
the  approved  drug  and  thus  to 
determine  the  appropriate  patent 
listings.  Various  administrative 
mechanisms  were  suggested  through 
which  FDA  could  conduct  a  review  of 
patents.  These  suggestions  ranged  frtim 
hiring  patent  lawyers  to  review 
submitted  patents  to  development  of  a 
full  administrative  hearing  process. 

One  comment  stated  that  patent 
owners  need  an  administrative  process 
to  enforce  the  listing  of  their  patents 
because  an  NDA  holder  might  "fail"  to 
list  eligible  patents. 

(Response)  A  fundamental 
assumption  of  the  Hatch-Waxman 
Amendments  is  that  the  courts  are  the 
appropriate  mechanism  for  the 
resolution  of  disputes  about  the  scope 
and  v.ilidity  of  patents.  The  courts  have 
the  experience,  expertise,  and  authority 
to  address  complex  and  important 
issues  of  patent  law.  This  final  rule 
supports  that  assumption  in  two  ways. 
First,  the  final  rule  clarifies  what 
patents  must  aiKi  must  not  be  submitted 
for  listing.  This  will  make  it  easier  for 
NDA  applicants  and  holders  and  patent 
owners  to  avoid  inadvertently 
submitting  patents  that  do  not  meet  the 
statutory  and  regulatory  requirements. 
The  clarification  will  reduce  the 
pressure  on  us  to  intercede  in  patent 
listing  disputes  and  will  allow  the 
courts  and  parties  to  focus  on  the 
ultimate  issue  of  patent  invalidity  or 
non-infringement.  Second,  the  final  rule 
requires  NDA  applicants  or  holders  or 
patent  owners  to  submit  detailed 
information  and  to  certify  to  its 
correctness.  This  should  further  ensure 
that  only  patents  meeting  the  statutory 
requirements  will  be  submitted  for 
listing. 

We  decline  to  create  an  additional 
administrative  process  for  challenging 
patent  listings  beyond  that  already 
established  in  §  314.53(f).  We  also 
decline  to  create  a  new  process  for  de- 
listing patents  or  for  internal  FDA 
review  of  patents  beyond  the  limited 
review  of  the  patent  declaration 
described  in  this  final  rule.  Section 
505(b)(1)  of  the  act  directs  NDA 
applicants  to  submit  certain  patent 
information.  It  requires  that  "[ujpon 
approval  of  the  application,  the 
Secretary  shall  publish"  the  patent 
information  (emphasis  added).  In 
section  505(j)(7)(A)(ii)  and  (iii)  the 
statute  mandates  that  we  publish 
revisions  to  this  information  every  30 
days.  These  short  time  frames  do  not 
contemplate  a  substantive  agency 


review  of  the  scope  of  the  patent  and  its 
application  to  the  approved  drug 
product.  Indeed,  the  requirement  of 
prompt  publication  ("upon 
submission"),  combined  with  the  30- 
day  timeframe  for  updating  the  Orange 
Book,  are  strong  evidence  that  Congress 
did  not  intend  us  to  undertake  anything 
other  than  a  ministerial  action. 

In  addition  to  the' absence  of  any 
statutory  basis  for  a  substantive  agency 
review  of  patents,  we  have  long 
observed  that  we  lack  expertise  in 
patent  matters.  An  administrative 
process  for  reviewing  patents,  assessing 
patent  challenges,  and  de-listing  patents 
would  involve  patent  law  issues  that  are 
outside  both  our  expertise  and  our 
authority.  Although  we  will  continue  to 
relay  questions  about  the  accuracy  of  a 
patent  submission  to  the  NDA  holder 
(see  §  314.53(0),  our  patent  listing  role 
remains  ministerial.  Courts  have  upheld 
our  determination  that  our  role  with 
respect  to  patent  listing  is  ministerial. 
(See  aai  Pharma  v.  Thompson,  296  F.3d 
227,  242^43  (4th  Cir.  2002),  cert, 
denied,  123  S.  Ct.  1582  (2003); 
American  Biosci.,  Inc.  v.  Thompson,  269 
F.3d  1077,  1084  (D.C.  Cir.  2001);  In  re 
Buspirone  Patent  Litigation,  185  F. 
Supp.  2d  363,  371  (S.D.N.Y.  2002); 
Watson  Pharm.,  Inc.  v.  Henney,  194  F. 
Supp.  2d  442,  445-446  (D.  Md.  2001); 
Mylan  Pharm.,  Inc.  \.. Thompson.  139  F. 
Supp.  2d  1,  10-11  (D.D.C),  rev'don 
other  grounds.  268  F.3d  1323  (Fed.  Cir. 
2001).)  We  recognize  that  one  court  has 
held  that  parties  have  no  private  right  of 
action  to  seek  de-listing  of  patents  (see 
■  Mylan  Pharmaceuticals,  Inc.  v. 
Thompson,  268  F.3d  1323  (Fed.  Cir. 
2001)).  Nevertheless,  it  would  be 
inappropriate  and  impractical  for  us  to 
create  regulatory  mechanisms  for 
reviewing  patent  listings  or  permitting 
third  parties  to  submit  patents  for 
listing.  We  lack  both  the  resources  and 
the  expertise  to  resolve  such  matters. 

Furthermore,  even  if  we  were  to 
establish  an  administrative  process  for 
patent  review,  our  decisions  on  these 
patent  listing  matters  would  inevitably 
lead  to  disputes  and  increased  litigation 
against  us.  This  litigation  could 
question  whether  such  an 
administrative  process  was  within  our 
legal  authority.  Even  if  the  courts  were 
to  decide  that  we  may  review  submitted 
patents,  there  would  be  repeated 
litigation  over  individual  patent  listing 
decisions.  Given  the  uncertainty  of  the 
listing  status  of  the  challenged  patent 
during  the  litigation,  there  is  no 
assurance  that,  if  we  reviewed 
submitted  patents,  ANDAs  or  505(b)(2) 
applications  would  be  approved  sooner 
and  generic  drugs  would  enter  the 
market  any  more  rapidly. 
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We  agree  that  there  have  been  a  few 
cases  in  which  legitimate  concerns  have 
been  raised  about  whether  specific 
submitted  patents  meet  the  statutory 
requirements  for  submission  and  listing. 
We  believe  that  these  concerns  will  be 
adequately  and  efficiently  addressed  by 
the  clarification  of  the  types  of  patents 
that  must  and  must  not  be  submitted 
and  by  improvements  to  the  patent 
information  required.  We  further  believe 
that  even  if  legally  permissible,  it  is  not 
necessary  for  us  to  develop  a  patent 
review  mechanism.  The  final  rule 
permits  us  to  allocate  our  limited 
resources  to  public  health  activities, 
while  leaving  questions  of  patent  law  to 
the  courts,  which  are  better  able  to 
handle  such  questions.  This  division  of 
responsibility  is  fully  consistent  with 
the  process  established  in  the  Hatch- 
Waxman  Amendments. 

(Comment  9)  One  comment  suggested 
that  we  create  an  administrative 
mechanism  to  ensure  timely  patent 
infringement  litigation  if  no  statutory 
notice  is  provided  to  the  NDA  holder. 

(Response)  We  decline  to  amend  the 
proposed  rule  as  suggested  by  the 
comment.  The  act  does  not  contemplate 
that  we  will  play  an  active  role  in 
determining  the  timing  of  patent 
infringement  litigation.  In  the  absence  of 
the  45-day  timetable  imposed  when 
notice  is  given  for  a  paragraph  IV 
certification,  a  decision  on  whether  and 
when  to  file  suit  for  patent  infringement 
may  depend  on  multiple  variables.  For 
example,  did  the  NDA  holder  or  patent 
owner  have  sufficient  information  to 
decide  whether  to  sue  the  ANDA  or 
505(b)(2]  applicant  for  patent 
infringement?  An  ANDA  applicant  and 
the  NDA  holder  may  disagree  on  when 
the  NDA  holder  had  sufficient 
information  to  decide  to  file  suit.  The 
parties  may  also  disagree  as  to  what 
constitutes  "timely"  litigation.  For 
example,  an  NDA  holder  who  defers 
filing  a  lawsuit  on  a  later-filed  patent 
until  a  30-month  stay  has  elapsed  may 
feel  that  the  subsequent  litigation  is  still 
"timelv,"  given  the  information 
available  to  the  NDA  holder.  The  ANDA 
or  505(b)(2)  applicant  may  view  this 
latter  lawsuit  as  an  obstacle  to 
marketing  its  drug  product.  Given  the 
limits  of  our  statutory  authority  as  well 
as  complex  issues  of  patent  litigation 
strategy  that  lie  outside  our  expertise, 
we  decline  to  create  a  mechanism  to 
ensure  "timely"  patent  litigation  in 
situations  where  the  NDA  holder  and 
patent  owner  did  not  receive  notice  of 
subsequent  paragraph  IV  certifications. 

ii.  Should  There  Be  Time  Limits  on 
Patent  Submissions  or  Certifications? 
The  proposed  rule  did  not  specify  when 
patent  information  would  need  to  be 


submitted,  or  whether  ANDA  or 
505(b)(2)  applicants  would  need  to 
provide  certifications  for  patents  listed 
after  they  had  filed  an  ANDA  or 
505(b)(2)  application. 

(Comment  10)  Several  comments 
suggested  revising  the  rule  to  create 
time  limits  relating  to  the  submission  of 
patent  information  or  (latent 
certifications.  For  example,  one 
comment  asserted  that  "abuse"  occiirs 
when  NDA  holders  submit  non- 
meritorious  patent  information  to  us 
shortly  before  an  earlier-submitted 
patent  is  to  expire.  Another  comment 
suggested  that  we  limit  the  time  during 
which  NDA  holders  can  submit  patent 
information  to  a  defined  time  period 
after  we  have  approved  their  NDAs. 
Another  comment  said  we  should  not 
require  ANDA  applicants  to  submit 
amended  patent  certifications  if  the 
patent  was  submitted  after  the  first 
ANDA  had  been  filed. 

Similarly,  one  comment  asserted  that 
a  patent  submitted  after  NDA  approval 
cannot  claim  the  approved  drug  product 
because  the  later-submitted  patent 
would  be  invalid.  The  comment 
explained  that,  under  patent  law,  a 
person  cannot  obtain  a  patent  if  the 
subject  of  the  patent  is  known  and 
therefore  "anticipated"  under  patent 
law. 

(Response)  We  decline  to  amend  the 
proposed  rule  as  suggested  by  the 
comments.  The  act  clearly  contemplates 
the  submission  of  additional  patent 
information  after  an  NDA  has  been  filed. 
For  example,  section  505(b)(1)  of  the  act 
instructs  applicants  to  amend  their 
NDAs  to  include  information  on  a 
patent  issued  after  the  NDA  has  been 
filed,  but  before  the  NDA  has  been 
approved,  which  claims  the  drug  or  a 
method  of  using  the  drug  that  is  the 
subject  of  the  application.  Section 
505(c)(2)  of  the  act  directs  NDA  holders 
to  submit  patent  information  if  the 
patent  issued  after  we  have  approved 
the  NDA.  We  do  not  interpret  the  act  as 
permitting  us  to  refuse  to  Accept 
submissions  of  new  patents  either  after 
an  NDA  has  been  filed  or  approved,  or 
after  an  ANDA  has  been  submitted. 

Section  505(c)(2)  of  the  act  also 
instructs  NDA  holders  to  submit 
information  on  patents  issued  after  NDA 
approval  no  later  than  30  days  after  the 
date  the  patent  issued.  This  deadline 
ensures  prompt  public  notice  that  the 
NDA  holder  believes  the  patent  claims 
the  approved  drug  product  and  permits 
legal  issues  regarding  these  later-issued 
patents  to  be  resolved  as  early  as     • 
possible.  Under  §  314.94(a)(12)(vi).  we 
do  not  require  an  ANDA  or  505(b)(2) 
applicant  with  a  pending  application  to 
certify  to  a  patent  issued  after  NDA 


approval  but  not  submitted  to  us  within 
30  days  after  issuance.  However,  the 
patent  will  be  listed  in  the  Orange  Book 
upon  submission  of  a  complete 
declaration,  and  ANDA  and  505(b)(2) 
applications  filed  after  the  patent  is 
listed  will  be  required  to  contain  a 
certification  to  the  patent.  This 
longstemding  interpretation  is  consistent 
with  the  statutory  language  describing 
patent  submission  deadlines,  the  notice 
concept  inherent  in  patent  publication, 
and  early  judicial  resolution  of  patent 
disputes.  We  are  not  persuaded  by  the 
comments  that  we  should  change  our 
interpretation. 

We  believe  that  removing  the 
possibility  of  multiple  30-month  stays 
per  ANDA  will  diminish  the  incentive 
to  obtain  additional  patents  late  in  the 
patent  life  of  the  product  described  in 
the  NDA.  As  described  in  the  FTC 
Report,  of  the  patents  reviewed  by  FTC, 
many  of  the  patents  submitted  well  after 
NDA  approval,  and  usually  after  an 
ANDA  application  was  filed,  were 
ultimately  foimd  to  be  invalid. 
Therefore,  in  the  absence  of  the  30- 
month  stay,  these  patents  would  have 
been  unlikely  to  serve  as  a  basis  for  a 
preliminary  injunction  precluding 
market  entry  of  generic  drugs. 

We  also  decline  to  amend  the 
proposed  rule  to  exempt  ANDA 
applicants  from  submitting  patent 
certifications  if  the  patent  was  listed 
after  the  ANDA  was  filed.  Our  pre- 
existing regulations  do  not  require 
ANDA  applicants  to  amend  their  patent 
certifications  if: 

•  The  NDA  holder  failed  to  provide 
the  required  patent  information  within 
30  days  after  the  issuance  of  the  patent; 
and 

•  The  ANDA  had  already  been 
submitted  and  had  contained  an 
appropriate  patent  certification  before 
the  submission  of  new  patent 
information  (see  §  314.94(a)(12)(vi)). 

However,  if  the  NDA  holder  has 
submitted  patent  information  in  a 
timely  manner,  consistent  with  section 
505(c)(2)  of  the  act,  then  section 
505(j)(2)(A)(vii)  of  the  act  requires  the 
ANDA  applicant  to  certify  to  that 
patent.  Section  505(j)(2)(A)(vii)  of  the 
act  requires  ANDA  applicants  to 
provide  a  certification  with  respect  to 
"each  patent  which  claims  the  listed 
drug,"  not  only  patents  that  are  listed  at 
the  time  the  ANDA  is  submitted.  The 
act  contemplates  the  submission  of 
patent  certifications  even  if  the  patent 
was  listed  after  the  ANDA  or  505(b)(2) 
application  had  been  submitted. 

We  do  not  have  the  authority  to 
declare  any  patent  to  be  invalid.  We 
leave  questions  regarding  the  issuance 
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and  validity  of  patents  to  the  PTO  and 
the  courts. 

iii.  What  Should  the  Patent 
Declaration  Say?  (Proposed  §  314.53(c)). 
Proposed  §  314.53(c)  would  require  a 
patent  declaration  for  NDA  applicants 
and  holders  and  patent  owners  to 
complete  as  part  of  the  NDA,  an 
amendment,  a  supplement,  or  for 
information  on  a  later-issued  patent.   - 
The  proposed  revised  declaration  in  the 
proposal  was  a  "checklist"  that  focused 
on  individual  patent  claims.  The 
proposed  declaration  required 
information  on  each  claim  to  help 
ensure  that  applicants  submit  only 
appropriate  patent  information,  and  that 
they  stand  behind  the  acciu^cy  of  the 
information.  The  proposed  requirement 
to  identify  claims  was  intended  to  help 
all  parties  focus  on  the  same  claim  and 
help  prevent  arguments  as  to  whether  a 
particular  claim  claimed  the  approved 
drug  product. 

(1)  Should  the  Declaration  Identify 
Individual  Patent  Claims? 

(Comment  11)  Several  comments 
objected  to  identifying  patent  claims  as 
part  of  the  declaration.  The  comments 
stated  that  a  claim-by-claim  listing: 

•  Would  be  "unnecessarily  onerous" 
because  patents  may  contain  many 
claims; 

•  Could  threaten  the  patent  holder's 
legitimate  rights  if  the  NDA  applicant 
failed  to  list  a  patent  claim  because  the 
failure  to  list  that  claim  could  be  used 
as  an  admission  against  the  NDA 
holder's  or  patent  owner's  interests  in 
litigation; 

•  Could  expose  the  NDA  holder  to 
criminal  and  civil  liability  if  the  claim 
cited  in  the  declaration  is  later  found 
not  to  claim  the  drug;  or, 

•  Is  irrelevant  to  patent  listing  because 
the  patent,  and  not  tbe  patent  claims,  is 
what  we  must  list  in  the  Orange  Book. 

Other  comments  supported  the  claim- 
by-claim  listing.  Some  comments 
requested  that  we  impose  a  30-month 
stay  only  if  the  specific  claims 
submitted  in  the  patent  declaration  were 
the  subject  of  the  patent  litigation  filed 
within  the  45-day  time  period. 

(Response)  We  have  re-examined  our 
rationale  for  proposing  a  claim-by-claim 
listing  and  have  concluded  that 
submission  of  a  claim-by-claim 
declaration  for  all  patents  is  not 
warranted.  Such  detailed  information  is 
not  explicitly  required  by  the  act  and  is 
not  necessary  for  a  patent  to  be  listed  in 
the  Orange  Book.  Section  505(b)(1)  of 
the  act  requires  that  the  patent  be  one 
that  "claims  the  drug  for  which  the 
applicant  submitted  the  application  or 
which  claims  a  method  of  using  such 
drug  and  with  respect  to  which  a  claim 
of  patent  infringement  could  reasonably 


be  asserted  *  *  *."  The  number  of 
claims  contained  vtrlthin  a  particular 
patent  does  not  affect  the  ability  of  the 
patent  to  be  listed  as  long  as  there  is  at 
least  one  claim  that  meets  the  two 
required  elements. 

Individual  patent  claims  are  relevant 
for  piuposes  of  the  Orange  Book  only  in 
the  context  of  method-of-use  patents. 
The  specific  method-of-use  claims  are 
essential  to  our  review  because  sections 
505(j)(2)(A)(viii)  and  505(b)(2)(B)  of  the 
•  act  allow  ANDA  and  505(b)(2) 
applicants  to  file  statements  which 
assert  that  the  method-of-use  patent 
does  not  claim  a  use  for  which  the 
applicant  is  seeking  approval.  The 
ANDA  or  505(b)(2)  applicant  does  not 
have  to  seek  approval  for  all  uses 
approved  for  the  reference  listed  drug. 
Thus,  the  claim-by-claim  listing  of 
method-of-use  patents  will  permit 
ANDA  and  505(b)(2)  applicants  to 
assess  whether  they  are  seeking 
approval  for  a  use  claimed  in  the  listed 
patent,  and  thus  determine  whether  to 
submit  a  patent  certification  or  a  section 
viii  statement.  Additionally,  we  can 
verify  that  the  certification  or  statement 
is  correct,  and  that  only  the  appropriate 
methods  of  use  are  included  in  the 
proposed  labeling  for  the  ANDA  or     , 
505(b)(2)  drug  product. 

We  decline  to  adopt  the 
recommendation  made  in  some 
conmients  to  require  all  claims  to  be 
listed  and  then  provide  a  30-month  stay 
only  for  litigation  involving  a  claim 
listed  in  the  Orange  Book.  This 
suggestion  would  require  us  to 
significantly  exceed  our  ministerial 
responsibility  in  listing  patents  because 
we  would  be  obliged  to  evaluate  patent 
lawsuits  and  their  relation  to  individual 
patent  claims.  We  discuss  our 
ministerial  role  in  the  response  to 
comment  8.  Removing  the  proposed 
requirement  of  a  claim-by-claim  listing 
in  the  final  rule  should  not  be 
detrimental  to  ANDA  or  505(b)(2) 
applicants.  In  fact,  several  generic 
companies,  the  FTC  and  the  Generic 
Pharmaceutical  Association  (GPhA), 
stated  in  their  comments  that  no 
"prudent  generic  company"  would  rely 
solely  on  Orange  Book  listings  to 
evaluate  patent  information  for 
litigation  exposure,  particidarly  when 
all  patents  cannot  be  listed  in  the 
Orange  Book.  Thus,  we  believe  that 
identification  of  the  relevant  patent(s), 
as  opposed  to  the  individual  patent 
claims  (other  than  for  method-of-use 
patents),  satisfies  the  act's  explicit 
requirements,  provides  sufficient 
information  to  potential  applicants  to 
determine  if  a  more  thorough  patent 
search  or  analysis  is  warranted,  and  will 


help  to  ensure  appropriate  patent 
submissions. 

(2)  Should  the  Declaration  Be 
Expanded  or  Modified?  The  proposed 
rule  would  revise  §  314.53(c)(2)  and 
would  replace  the  existing,  general 
declaration  with  a  more  detailed 
declaration.  The  proposed  declaration 
would  be  a  "checklist"  that  required 
information  on  the  approved  drug 
product  including  trade  name,  active 
ingredient(s),  strength(s),  dosage 
form(s),  and  approval  date.  For  each 
patent  submitted,  each  claim  of  a  patent 
which  applied  to  the  drug  substance 
(active  ingredient),  drug  product 
(formulation  or  composition),  and 
method  of  use  would  need 
identification.  A  "yes"  or  "no"  check- 
off would  be  required  as  to  each 
individual  applicable  patent  claim.  The 
proposed  §  314.53  would  require  the 
NDA  applicant  or  holder  or  patent 
owner  to  state  in  the  declaration  that  the 
information  was  provided  for  an  NDA 
submitted  under  sfection  505  of  the  act. 

(Comment  12)  Several  comments 
supported  our  proposed  changes  to  the 
declaration  but  also  suggested  additions 
to  the  declaration.  These  commerits 
would  add  the  following  information  to 
the  declaration: 

•  Specific  exclusions  of  patents  for 
forms  of  the  active  ingredient  not 
marketed,  such  as  acids,  freebases,  salts, 
and  isomers; 

•  Exclusion  of  patents  claiming 
labeling  matters  such  as  business 
methods,  registries,  titration/dosing 
schedules,  or  ornamental  designs: 

•  Exclusion  of  a  patent  claiming  a 
drug  substance  claimed  in  conjunction 
with  another  active  ingredient  or 
method  of  using  the  combination  which 
is  not  the  claimed  drug  substance; 

•  Various  forms  of  statements 
indicating  or  certifying  the  submitter 
has  filed  accurate  information; 

•  Identification  of  the  NDA 
applicant's  pending  patent  applications; 
and 

•  Additional  information  for  product- 
by-process  patents. 

The  comments  suggested  that  it  was 
necessary  to  identify  each  of  the 
excluded  patents  in  the  declaration  form 
and  the  codified  text.  Several  comments 
suggested  requiring  a  sworn  statement 
and  an  acknowledgement  that  a  false 
statement  was  subject  to  criminal 
penalties.  For  example,  one  comment 
suggested  that  the  declaration  include 
the  statement:  "The  undersigned 
declares  that  all  of  the  above 
information  has  been  provided  in 
accordance  with  Title  28,  section  1746, 
entiUed  'Unsworn  declarations  under 
penalty  of  perjury',"  followed  by  the 
signature,  date,  title,  and  telephone 
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nun\beK.  The  comment  also  would 
require  additional  information  on 
patents  in  the  declaration  form  to 
identify  that  the  product  in  the  product- 
by-process  patent  was  a  novel  product. 

(Response)  We  agree,  in  part,  with  the 
comments  that  the  information  that 
would  be  required  in  the  declaration 
should  be  modiHed.  Also,  we  have 
created  standardized  declaration  forms 
which  will  encompass  the  required 
patent  declaration  information. 

The  final  rule  changes  the  general 
requirements  in  pre-existing 
§  314.53(c)(1)  by  requiring  that  the 
patent  information  which  must  be 
submitted  must  be  provided  on  the 
declaration  forms  in  full.  In  final 
§  314.53(c)(2),  we  substitute  declaration 
forms  which  must  be  used  in  place  of 
the  checklist  described  in  the  proposed 
rule.  Each  declaration  form  is  a  standard 
form  that  must  be  used  by  all  NDA 
applicants  or  holders  or  patent  owners 
for  submission  of  patent  information  at 
the  time-of  initial  NDA  or  supplement 
filing,  and  upon  and  after  NDA  or 
supplement  approval. 

For  several  years  our  Internet  Web  site 
has  included  a  sample  format  which  can 
be  used  in  submitting  patent 
information  required  under  pre-existing 
regulations.  Although  use  of  the  sample 
format  is  purely  voluntary,  it  is  used 
extensively  to  submit  patent 
information  to  us.  Based  on  this 
experience,  and  given  the  additional 
information  required  in  the  final  rule, 
we  concluded  that  mandatory 
declaration  forms  are  appropriate  to 
obtain  the  patent  information.  We,  thus, 
require  use  of  forms  in  the  final  rule. 
Since  we  determined  that  forms  are 
appropriate,  we  have  consolidated 
information  currently  required  by  pre- 
existing regulations  with  the  new 
required  information.  For  example,  we 
require  a  response  on  whether  there  are 
relevant  patents  related  to  the  drug 
product,  information  currently  required 
under  pre-existing  §  314.53(c)(3).  This 
was  not  contained  in  the  proposal  but, 
for  administrative  efficiency,  and  to 
lessen  the  burden  on  NDA  applicants  or 
holders  or  patent  owners,  we  have 
included  in  the  declaration  forms  all  of 
the  required  information  relating  to  the 
patent  submission. 

The  NDA  applicant  must  provide  a    • 
declaration  form  when  an  NDA, 
amendment,  or  supplement  to  an  NDA 
is  filed.  The  NDA  holder  must  also 
submit  another  declaration  form  after 
NDA  or  supplement  approval  to  provide 
information  on  all  patents  relevant  to 
the  approved  NDA  or  supplement, 
whether  or  not  information  on  any  such 
patent  was  previously  submitted.  The 
declaration  forms  filed  with  us  must  be 


attested  to  as  to  the  acciiracy  of  the 
patent  information  being  submitted. 
Examples  of  the  two  declaration  forms, 
FDA  Form  3542  and  3542a.  are 
provided  in  the  Appendix  found  at  the 
end  of  this  document.  The  declaration 
forms  will  be  available  on  the  Internet 
at  http://www.fda.gov  by  searching  for 
the  word  "forms". 

The  final  rule  also  revises  pre-existing 
§  314.53(c){2)(ii)  and  (c)(3)  to  conform  to 
the  changes  we  made  to  the  patent 
information  required  on  the  declaration 
forms.  The  final  rule  requires  a 
declaration  form  to  be  filed  with  us 
within  30  days  after  NDA  approval;  this 
is  consistent  with  the  pre-existing 
requirement.  This  form  must  also  be 
used  to  file  patent  information  on  any 
patents  submitted  or  issued  after  NDA 
approval.  This  declaration  form  requires 
the  NDA  holder  or  patent  owner  to 
provide  the  patent  information 
applicable  to  the  approved  NDA.  It  is 
similar  to  the  declaration  form  filed 
upon  the  filing  of  an  NDA,  supplement, 
or  amendment.  However,  the 
declaration  form  filed  upon  or  after 
NDA  approval  requires  information  on 
the  approved  product  and  a  description 
of  the  approved  methods  of  use  for  the 
use  code  listing  in  the  Orange  Book. 
This  description  will  be  limited  to  240 
characters  as  discussed  in  the  response 
to  comment  7. 

The  final  rule  describes  other 
information  required  for  the  declaration 
forms  not  identified  in  the  proposed 
rule.  Some  of  the  additional  information 
will  allow  us  to  more  easily  determine 
the  eligibility  of  the  patent  for  listing, 
while  other  information  will  provide 
more  complete  information  related  to 
the  responsibilities  of  the  NDA  holders 
or  ANDA  applicants.  For  example,  we 
require  the  issue  date  of  the  patent  in 
order  to  determine  whether  the  patent 
has  been  submitted  to  us  within  the 
required  30  days.  We  require   . 
information  on  whether  the  patent  being 
submitted  has  been  submitted 
previously  for  the  NDA  or  supplement 
referenced  in  the  declaration.  For 
example,  an  earlier  listed  patent  may 
have  included  several  method-of-use 
claims  but  only  one  method  of  use 
previously  approved  and  submitted.  A 
second  method  of  use  may  be  approved 
in  a  supplement  and  must  be  submitted 
for  listing.  Such  information  will  assist 
the  Orange  Book  staff  with  its 
administrative  listing  responsibilities. 
The  address  and  contact  information  of 
the  patent  owner  required  in  the 
declaration  forms  will  assist  in  the 
required  notification  to  the  patent 
owner  of  a  paragraph  IV  certification. 
We  have  elaborated  on  the  requirement 
for  asserting  that  the  polymorph  is  the 


"same"  as  the  active  ingredient 
approved  in  the  NDA.  We  require 
information  on  whether  the  patents 
submitted  claim  metabolites  or 
intermediates  to  help  ensure  that  the 
patents  prohibited  from  submission 
under  final  §  314.53(b)  are  not 
submitted.  Similarly,  we  require 
information  on  patents  claiming  the 
drug  product  to  prevent  the  submission 
of  patents  claiming  packaging. 

The  final  rule  also  requires 
information  on  product-by-process     ^ 
patents  as  discussed  in  the  response  to 
comment  2  of  section  II.  A  of  this 
document.  We  have  added  a 
requirement  that  the  NDA  applicant  or 
holder  or  patent  owner  state  whether 
the  patent  being  submitted  is  a  product- 
by-process  patent  in  which  the  product 
claimed  is  novel.  This  is  to  help  ensine 
that  process  patents  are  not  submitted 
for  listing. 

We  agree  that  the  attestation  in  the 
declaration  form  should  be  revised  in 
the  final  rule.  In  the  proposal,  we  stated 
that  we  had  revised  the  declaration  so 
that  applicants  would  "make  careful 
and  well-considered  representations" 
and  "stand  behind  the  accuracy  of  that 
information"  (see  67  FR  65448  at 
65453).  In  the  final  rule,  we  revise  the 
statement  to  be  more  specific  about  the 
need  to  ensure  the  information  is 
acciu-ate.  We  adopt  the  attestation 
statement  contained  in  28  U.S.C.  1746 
for  unsworn  declarations  and  include 
attestations  in  the  declaration  forms. 
The  attestation  statements  in  the 
declaration  forms  read  as  follows: 

(Declaration  Form  3542a  submitted  with 
NDA,  amendment  or  supplement.) 

The  undersigned  declares  that  this  is  an 
accurate  and  complete  submission  of  patent 
information  for  the  NDA,  amendment,  or 
supplement  pending  under  section  505  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act.  This 
time-sensitive  patent  information  is 
submitted  pursuant  to  21  CFR  314.53. 1  attest 
that  I  am  familiar  with  21  CFR  314.53  and 
this  submission  complies  with  the 
requirements  of  the  regulation.  I  verify  under 
penalty  of  perjury  that  the  foregoing  is  true 
and  correct. 

(Declaration  Form  3542  submitted  upon  or 
after  NDA  approval.) 

The  undersigned  declares  that  this  is  an 
accurate  and  complete  submission  of  patent 
information  for  the  NDA  or  supplement 
approved  under  section  505  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act.  This  time- 
sensitive  patent  information  is  submitted 
pursuant  to  21  CFR  314.53. 1  attest  that  I  am 
familiar  with  21  CFR  314.53  and  this 
submission  complies  with  the  requirements 
of  the  regulation.  I  verify  under  penalty  of 
perjury  that  the  foregoing  is  true  and  correct. 
We  also  include  a  warning  statement  in 
the  declaration  forms  to  alert  the 
submitter  that  a  willfully  and  knowingly 
false  statement  is  a  criminal  offense 
under  18  U.S.C.  1001. 
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We  decline  to  revise  the  proposed 
nde  to  list  every  excluded  type  of  patent 
as  requested  by  some  comments.  Based 
on  our  experience,  we  believe  that  if  we 
attempted  to  include  questions  on  all 
types  of  patents,  such  as  "business 
method"  or  "registry"  patents,  or 
specifically  list  all  exclusions  in  the 
final  rule,  there  would  be  disagreements 
over  whether  the  examples  are  all- 
inclusive  or  whether  other  types  of 
patents  were  excluded  as  well.  We 
believe  the  patent  information  requested 
is  sufficient  to  ensure  only  eligible 
•  patents  are  submitted  for  listing. 

We  also  decline  to  revise  the 
declaration  to  require  identification  of 
an  NDA  applicant  or  NDA  holder's 
patent  applications  that  are  under 
review  by  the  PTO.  The  act  does  not 
contain  any  references  to  pending 
patents.  In  contrast,  sections  505(b)  and 
505(c)(2)  of  the  act  contain  requirements 
for  patent  information  to  be  submitted 
after  the  patent  is  issued.  Section  505(b) 
of  the  act  requires  that  the  information 
submitted  on  any  patent  claiming  the 
drug  include  the  patent  number  and 
expiration  date  of  the  patent.  We 
publish  that  information  when  we  list 
the  patent  in  the  Orange  Book.  A  patent 
number  and  expiration  date  are 
available  only  when  the  PTO  issues  a 
patent  and  are  not  available  for  pending 
patent  applications.  Accordingly,  we 
will  not  require  submission  of 
information  regarding  pending  patent 
applications. 

Although  we  do  not  require 
submission  of  information  concerning 
pending  patent  applications,  we 
understand  that  pending  patent 
applications  are  generally  publicly  ■ 
disclosable  by  the  PTO  if  pending  for 
more  than  18  months  at  the  PTO  or 
foreign  patent  offices.  In  addition, 
information  concerning  pending  patents 
would  not  provide  any  useful 
information  if  the  PTO  never  issued  the 
patent. 

We  note  that  we  will  not  evaluate  a 
patent  to  assess  whether  the  declaration 
is  accurate  or  whether  the  patent  has 
been  appropriately  submitted  for  listing 
(see  oin  response  to  comment  8).  We 
will,  however,  review  the  declaration 
for  completeness  and  to  determine  that 
the  information  given  by  the  NDA 
applicant^r  holder  or  patent  owner 
indicates  that  the  patent  is  eligible  for 
listing. 

Although  section  505(b)(l}  of  the  act 
requires  submission  of  patent 
information  upon  the  filing  of  an  NDA, 
we  will  rely  only  on  the  declaration 
form  filed  upon  or  after  NDA  approval 
under  §  314.53(c)(2)(ii)  to  list  patent 
information  in  the  Orange  Book.  Patent 
information  for  newly  approved  NDAs. 


NDA  supplements,  or  newly  issued 
patents  will  not  be  published  in  the 
Orange  Book  unless  and  until  we 
receive  a  complete  declaration 
submitted  post-NDA  approval 
indicating  the  patent  is  eligible  for 
listing. 

We  interpret  the  statute  to  permit 
listing  of  oidy  those  patents  claiming 
the  approved  drug  product  and  its 
approved  uses.  Even  though  the  NDA 
applicant  must  submit  patent 
information  prior  to  NDA  approval,  it  is 
not  until  the  NDA  or  supplement  has 
been  approved  that  the  scope  of  that 
approval  is  known.  For  example,  we 
might  approve  only  one  of  two 
indications  proposed  in  an  NDA  and, 
thus,  patents  on  an  unapproved 
indication^or  use.  although  submitted , 
with  the  original  NDA.  could  not  be 
listed.  Therefore,  as  a  way  of  confirming 
or  amending  the  original  patent 
information,  a  declaration  form  must  be 
submitted  after  approval.  If  the 
declaration  form  submitted  after  NDA 
approval  is  incomplete  or  indicates  a 
patent  is  not  eligible  for  listing,  we  will 

"Tiotify  the  NDA  holder  and  indicate  the 
reason.  The  NDA  holder  must  resubmit 
the  declaration  form  vvith  complete 
information  indicating  that  the  patent  is 
eligible  for  listing.  If  the  declaration 
form  is  incomplete  or  indicates  the 
patent  is  not  eligible  for  listing,  we  will 
refuse  to  list  the  patent  until  an 

.  appropriate  declaration  form  has  been 
submitted. 

For  patents'newly  issued  by  the  PTO 
after  the  NDA  is  approved,  section 
505(c)(2)  of  the  act  requires  that  the 
NDA  holder  submit  the  patent 
information  to  us  within  30  days  to  be 
considered  timely  filed.  All  such  patent 
information  must  be  contained  in  a 
complete  declaration  submitted  post- 
NDA  approval  indicating  that  the  patent 
is  eligible  for  listing.  A  patent  is 
considered  listed  in  the  Orange  Book  as 
of  the  date  it  is  received  in  the  Central 
Document  Room  as  required  in 

.  §  314.53(d)(4)  and  (d)(5).  if  it  is 
accompanied  by  a  declaration  form  that 
is  both  complete  and  contains 
information  indicating  that  the  patent  is 
eligible  for  listing.  If  we  must  notify  an 
NDA  holder  that  a  declaration  form  is 
incomplete  or  the  patent  is  not  eligible 
for  listing,  and  the  NDA  holder  then 
submits  an  acceptable  declaration 
within  15  calendar  days,  we  will 
consider  the  patent  timely  filed.  So,  for 
example,  suppose  an  NDA  holder 
submits  information  on  a  new  patent  to 
us  20  days  after  the  patent  is  issued  by 
PTO,  and  we  notify  the  NDA  holder  5 
days  later  that  the  declaration  is 
incomplete.  If  the  NDA  holder  submits 
an  adequate  declaration  within  15 


calendar  days  of  the  notification,  we 
will  consider  the  patent  information  to 
have  been  submitted  as  of  the  date  we 
originally  received  it,  that  is,  within  the 
30  day  period  allowed  by  the  statuta  If 
the  NDA  holder  submits  the  adequate 
declaration  more  than  15  calendar  days 
after  notification,  we  will  consider  the 
patent  information  to  have  been 
submitted  on  the  day  the  revised 
declaration  form  is  received,  which  may 
be  more  than  30  days  after  the  date  of 
patent  issuance.  Such  patents  will  be 
subject  to  patent  certification  only  as 
described  in  §314.94(a}(12)(vi).  If  the 
NDA  holder  does  not  submit  an 
adequate  declaration  for  the  newly 
issued  patent,  we  will  not  list  the  patent 
in  the  Orange  Book.  This  approach  is 
appropriate  because  it  gives  the  NDA 
holder  who  promptly  submits 
information  on  a  newly-issued  patent  a 
reasonable  period  of  time  to  correct  a 
mistake  in  a  patent  declaration,  while  at 
the  same  time  ensuring  that  there  are 
adequate  declarations  and  minimal 
delays  for  listed  patents.  We  will  accept 
certifications  to  any  patent  only  from 
the  date  an  acceptable  declaration  is 
submitted. 

The  process  established  in  §  314.53(f) 
for  patent  listing  challenges  is  not 
altered  by  our  requirements  for  patent 
information  and  declaration  forms. 
Interested  parties  may  still  rely  on  that 
process  if  they  believe  a  patent  has  been 
submitted  and  listed  in  error. 

We  are  aware  of  NDA  holders  that 
have  submitted  patents  for  listing  that 
have  been  listed  in  the  Orange  Book  and 
then,  at  a  later  time,  been  removed  from 
the  Orange  Book  at  the  NDA  holder's 
request.  If,  after  the  patent  has  been 
removed  from  the  Orange  Book,  the 
NDA  holder  again  seeks  to  Submit  the 
patent  for  listing,  we  will  require 
resubmission  of  the  patent  information 
and  the  filing  of  an  accompanying 
patent  declaration  before  the  patent  will 
be  relisted.  Such  resubmission  will  be 
governed  under  the  final  rule.  If  the 
resubmission  of  a  previously  listed 
patent  takes  place  after  the  effective  date 
of  this  rule,  the  final  rule  applies  as 
described  in  section  IV  of  this 
document. 

The  final  rule  does  not  require  us  to 
review  or  evaluate  patents,  but  will 
simplify  and  clarify  the  submission 
process  for  NDA  appHcants  and  holders 
and  patent  owners,  and  will  promote 
administrative  efficiency.  The 
additional  information  required  by  the 
declaration  form  will  help  ensure  that 
only  appropriate  patents  are  submitted 
for  listing. 
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2.  How  Many  Times  Can  an  ANDA  or 
§  505(b)(2)  Application's  Approval  Date 
Be  Delayed  by  30-Month  Stays? 

The  proposed  rule  offered  an 
interpretation  of  the  act  that  would  limit 
the  number  of  30-month  stays  to  only 
one  possible  stay  per  ANDA  or  505(b)(2) 
application.  The  proposed 
interpretation  in  the  proposed  rule 
differed  from  our  previous 
interpretation  of  the  act  (which  allowed 
for  multiple  30-month  stays).  Under  our 
proposed  interpretation,  the  ANDA  or 
505(b)(2)  applicant  would  continue  to 
nie  the  appropriate  certifications  as 
required  under  section 
505(j)(2)(A)(vii)(I)  through 
(j)(2)(A)(vii)(IV)  or  section 
505(b)(2)(A)(i)  through  (b)(2)(A)(iv)  of 
the  act.  However,  under  the  proposed 
interpretation  in  the  proposed  rule,  the 
notice  to  the  NDA  holder  and  patent 
holder  of  the  paragraph  IV  certification 
is  required  only  when  a  paragraph  IV 
certification  is  included  in  the  initial 
ANDA  or  505(b)(2)  application  or  when 
such  an  application  is  amended  to 
include,  for  the  first  time,  a  paragraph 
rV  certification.  Notice  to  the  NDA 
holder  and  patent  owner  is  one  of  the 
requirements  for  a  30-month  stay:  if  the 
ANDA  or  505(b)(2)  applicant  is  not 
obliged  to  provide  a  subsequent  notice 
to  the  patent  owner  and  NDA  holder,  no 
successive  30-month  stay  is  possible. 

a.  When  Must  Notice  Be  Provided  and 
What  Is  a  Full  Opportunity  for  a  30- 
Month  Stay?  The  proposed  rule  would 
require  an  ANDA  or  505(b)(2)  applicant 
to  provide  notice  to  NDA  holders  and 
patent  owners  only  when  the  applicant 
files  a  paragraph  IV  certification  with 
the  initial  application  or  amends  the 
application  to  include  a  paragraph  IV 
certification  for  the  first  time.  If  the 
application  were  amended  to  add 
additional  paragraph  IV  certifications, 
no  notice  to  the  NDA  holder  and  patent 
owner  would  be  required. 

(Comment  13)  Several  comments 
claimed  that  the  lack  of  notice  for 
subsequent  paragraph  IV  certifications 
would  delay  initiation  of  patent 
litigation.  To  avoid  this  "delay,"  the 
comments  suggested  that,  if  we  retained 
our  proposed  interpretation  allowing 
only  one  30-month  stay  per  ANDA  or 
505(b)(2)  application,  we  should  amend 
the  rule  to: 

•  Give  the  ANDA  applicant  the 
"option"  to  provide  voluntary 
notification: 

•  Give  the  ANDA  applicant  the 
"option"  to  provide  notification  and  be 
subject  to  an  "optional"  additional  30- 
month  stay; 


•  Require  us  to  notify  the  NDA  holder 
as  to  a  subsequent  paragraph  IV 
certification. 

Similarly,  several  comments 
expressed  concerns  that  ANDA  and 
505(b)(2)  applicants  could  manipulate 
the  rule  to  avoid  even  a  single  30-month 
stay.  The  comments  explained  that  in 
the  absence  of  notice  for  all  paragraph 
IV  certifications,  there  could  be  several 
scenarios  in  which  an  ANDA  or 
505(b)(2)  applicant  could  take  advantage 
of  the  regulations  to  avoid  a  meaningful 
30-month  stay  under  our  revised 
interpretation.  For  example,  an  ANDA 
or  505(b)(2)  applicant  could  file  a 
paragraph  IV  certification  on  a  narrow 
patent  or  a  narrow  patent  claim  and 
provide  notice  to  the  NDA  holder  and 
patent  owner  on  that  certification, 
thereby  satisfying  the  regulatory 
requirements,  while  providing  a 
paragraph  III  certification  on  broader 
patents  or  claims.  The  NDA  holder  or 
patent  owner  could  bring  a  patent 
infringement  suit  within  the  45  days, 
triggering  a  30-month  stay,  or  decide  not 
to  bring  suit  on  the  narrow  claim  or 
patent.  The  comments  argued  that,  after 
suit  was  filed,  or  after  the  45  days 
expired  with  no  suit  initiated,  the 
ANDA  or  505(b)(2)  applicant  could 
change  the  paragraph  IV  certification  to 
a  paragraph  III.  If  suit  had  been  filed, 
the  applicant  could  seek  dismissal  of 
the  patent  infringement  suit  and  avoid 
the  30-month  stay.  At  a  later  date,  the 
ANDA  or  505(b)(2)  applicant  could 
change  its  paragraph  III  certification  on 
the  broader  patent  or  claim  to  a 
paragraph  IV  certification,  but  because 
there  had  already  been  an  opportunity 
for  a  30-month  stay,  no  further  30- 
month  stay  would  be  possible. 

The  comments  maintained  that  we 
should  not  allow  such  manipulation 
and  that  it  could  be  avoided  by  treating 
the  new  or  revised  certification  as 
though  it  relates  back  to.  and  substitutes 
for,  the  original  certification  so  that  the 
notification  requirements  for  original 
applications,  and  not  those  for 
amendments,  apply.  Under  this 
suggested  approach,  the  changed 
paragraph  III  certification  would  be 
treated  as  if  the  original  application  had 
contained  the  paragraph  fV  certification. 
The  new  certification,  thus,  would 
require  notice  to  the  NDA  holder  and 
patent  owner  and  have  the  potential  to 
trigger  a  30-month  stay.  The  comment 
cited  §  314.94(a)(12)(viii)  which  relates 
to  amended  certifications  to  support  this 
approach.  In  this  instance,  it  was  argued 
that  there  should  be  the  opportunity  for 
at  least  one  30-month  stay  when  the 
ANDA  or  505(b)(2)  applicant  "alters  or 
amends"  a  patent  certification  for 


reasons  other  than  the  listing  of  a  patent 
subsequent  to  the  filing  of  an  ANDA. 

(Response)  We  decline  to  modify  the 
proposed  rule  as  suggested.  We 
conclude,  however,  that  clarification  of 
the  proposed  rule  is  required  in  the  final 
rule  to  ensiue  that  our  revised 
interpretation  allows  for  one  full 
opportunity  for  a  30-month  stay  after 
notice  of  a  paragraph  IV  certification. 

Our  long  experience  with 
administering  the  Hatch-Waxman 
Amendments  convinces  us  that  any 
regulatory  scheme  in  this  area  will  be 
complex,  and  that  any  advantage  that  a 
party  can  find  in  manipulating  the 
regulatory  program  will  be  pursued. 
Despite  our  conviction  that  the  final 
rule  will  substantially  reduce  such 
manipulation,  we  do  not  believe  we  can 
completely  prevent  attempts  at  "creative 
compliance"  by  the  parties. 

Our  revised  interpretation  of  the 
statute  reads  all  three  subparagraphs  of 
section  505(j)(2)(B)  of  the  act  as  a 
coherent  whole.  We  believe  that 
Congress  considered  the  first  paragraph 
IV  certification,  notice  and  the 
opportunity  for  a  single  30-month  stay, 
to  be  part  of  an  inter-connected  process. 
In  the  final  rule  we  keep  these 
provisions  operating  together,  as  much 
as  possible,  requiring  that  certifications 
be  made  and  notification  provided  in 
such  a  way  that  there  always  will  be  one 
full  opportunity  for  a  30-month  stay. 

The  notice  requirement  in  the  final 
rule  depends  on  whether  the  ANDA  or 
505(b)(2)  application  contained  a 
paragraph  IV  certification  before  the 
submission  of  an  amendment  containing 
a  paragraph  IV  certification.  We  note 
three  potentially  confusing  situations 
concerning  applicability  of  that 
principle  and  describe  how  these  will 
be  treated  under  the  final  rule. 

First,  an  ANDA  or  505(b)(2)  applicant 
who  filed  a  paragraph  IV  certification 
could  change  to  a  paragraph  III 
certification  after  notice  is  given  but 
before  the  45  days  for  filing  suit  has  run 
and  before  a  suit  is  filed.  In  this 
situation,  because  the  opportunity  for  a 
30-month  stay  has  not  vested  (the  45 
days  has  not  expired  or  patent  litigation 
has  not  yet  been  initiated),  imder  the 
final  rule,  this  ANDA  or  505(b)(2) 
application  will  not  be  considered  to 
have  ever  included  a  peu'agraph  IV 
certification.  If  a  paragraph  IV 
certification  is  submitted  later,  the 
notice  obligation  and  one  full 
opportunity  for  a  30-month  stay  will 
attach.  This  ensures  that,  consistent 
with  the  statute,  for  at  least  one 
paragraph  IV  certification,  the  NDA 
holder  or  patent  owner  has  a  full  45 
days  to  determine  whether  to  exercise 
the  right  to  sue  for  patent  infringement 
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and  to  obtain  a  30-month  stay  on  ANDA 
or  505(b)(2)  approval.  The  phrase  "one 
full  opportunity  for  a  30-month  stay" 
used  throughout  this  preamble  means  a 
notice  of  a  paragraph  IV  certification 
followed  by  either  the  full  45  day 
period,  or  notice  followed  by  the 
initiation  of  patent  litigation  before  the 
45  days  expire. 

Only  where  both  the  45  days  have  not 
run  and  the  ANDA  or  505(b)(2) 
applicant  has  not  been  sued  for  patent 
infringement  will  this  exception  apply. 
If  the  NDA  holder  brings  suit  before  the 
45  days,  and  the  ANDA  or  505(b)(2) 
applicant  then  changes  its  application  to 
omit  any  paragraph  IV  certifications,  the 
court  where  suit  is  pending  can 
determine  how  to  proceed. 

For  effective  enforcement  of  this 
provision  of  the  regulations,  notice  of 
the  first  paragraph  IV  certification(s) 
must  be  given  by  the  ANDA  or  505(b)(2) 
applicant  either:  (1)  When  the  applicant 
receives  from  us  an  acknowledgement 
that  the  ANDA  or  505(b)(2)  application 
is  sufficiently  complete  to  permit 
substantive  review,  or  (2)  at  the  same 
time  that  the  amendment  to  the  ANDA 
or  505(b)(2)  application  is  submitted  to 
us.  These  requirements  are  already 
contained  in  our  regulations  at 
§  314.95(b)  and  (d)  and  §  314.52(b)  and 
(d).  (These  also  apply  to  a  second  notice 
of  a  paragraph  IV  certification  when  the 
first  notice  did  not  result  in  a  full 
opportunity  for  a  30-month  stay.)  The 
importance  of  ANDA  and  505(b)(2) 
applicants  providing  this  notice  was 
recently  reaffirmed  in  TorPharm,  Inc.  v. 
Thompson,  Civ.  No.  03-0254  (D.D.C. 
April  25,  2003)  (appeal  pending).  ANDA 
and  505(b)(2)  applicants  shall  submit 
proper  documentation  of  notice  to  us  as 
required  by  §§  314.95(e)  and  314.52(e). 

Second,  an  applicant  who  filed  a 
paragraph  IV  certification  vdth  its 
original  ANDA  or  505(b)(2)  application 
could  change  its  paragraph  IV 
certification  (generally  to  a  paragraph  III 
certification)  after  a  patent  infringement 
suit  is  filed  and  after  the  30-month  stay. 
has  commenced.  Such  a  change  could 
occur,  for  example,  as  a  result  of  a  court 
order  after  a  finding  of  infringement  in 
the  patent  litigation.  In  this 
circumstance,  an  application  that 
previously  contained  a  paragraph  FV 
certification  would  no  longer  do  so.  If 
such  an  application  is  subsequently 
amended  to  add  a  new  paragraph  IV 
certification,  the  notice  obligation  will 
not  be  triggered  for  the  new 
certification.  The  notice  requirement 
and  one  full  opportunity  for  30-month 
stay  will  have  been  exhausted  when  the 
first  patent  lawsuit  was  filed  and  a  30- 
month  stay  was  imposed. 


The  third  situation  could  occur  when 
an  applicant  withdraws  an  ANDA  or 
505(b)(2)  application  that  contained  a 
paragraph  IV  certification  after  it  has 
provided  notification  to  the  NDA  holder 
and  patent  owner.  If  an  ANDA  or 
505(b)(2)  applicant  were  to  reactivate  its 
withdrawn  application,  it  might 
contend  that  the  notice  that  it  provided 
prior  to  withdrawal  of  the  ANDA  or 
505(b)(2)  af^lication  was  the  only 
notice  that  could  trigger  a  30-month 
stay,  regardless  of  whether  the  45  day 
period  had  run,  whether  patent 
infringement  litigation  was  initiated,  or 
whether  that  litigation  was  terminated 
because  of  withdrawal  of  the 
application. 

Our  pre-existing  regulations  prevent 
an  applicant  from  using  withdrawal  to 
defeat  the  opportunity  for  one  30-month 
stay.  Under  §§  314.52(b)  and  314.95(b), 
the  applicant  is  not  to  give  notice  until 
it  receives  an  acknowledgement  letter 
from  us  stating  that  its  application  is 
sufficiently  complete  to  permit  review. 
Any  notice  sent  prior  to  receipt  of  such 
letter  will  not  constitute  the  notice  that 
creates  the  full  opportunity  for  the 
single  30-month  stay.       ^ 

Once  the  review  period  begins,  an 
application  may  not  be  withdrawn  and 
then  "reactivated."  If  the  ANDA  or 
505(b)(2)  application  is  withdrawn 
during  the  review  period,  we  "will  treat 
the  resubmission  as  a  new  application 
or  abbreviated  application"  under 
§  314.100(b).  If  the  applicant  wishes  to 
have  the  withdrawn  ANDA  or  505(b)(2) 
application  reviewed,  it  must  submit  it 
as  a  new  ANDA  or  505(b)(2)  application. 
The  "decision  to  withdraw  the 
application  is  without  prejudice  to 
refiling"  as  noted  in  §  314.65.  However, 
we  will  treat  the  new  ANDA  or  505(b)(2) 
application  in  the  seune  manner  as  any 
other  original  application.  The  applicant 
will  be  required  to  provide  notice  for 
paragraph  IV  certifications  contained  in 
the  new  ANDA  or  505(b)(2)  application, 
with  the  possibility  of  a  single  30-month 
stay.  If  the  new  ANDA  or  505(b)(2) 
application  contains  no  paragraph  FV 
certification,  notice  must  be  provided  if 
it  is  later  amended  to  include  such  a 
certification.  In  short,  withdrawal  of  an 
ANDA  or  505(b)(2)  application  will  not 
defeat  the  opportunity  for  a  30-month 
stay  of  approval  for  the  resubmitted 
ANDA  or  505(b)(2)  application. 

We  do  not  agree  that 
§  314.94(a)(12)(viii)  supports  a  "relation 
back"  theory.  The  provision  does 
provide  that  when  an  ANDA  or 
505(b)(2)  applicant  changes  a 
certification  in  its  application,  "the 
application  will  no  longer  be  considered 
to  contain  the  prior  certification,"  but  it 
cannot  be  read  to  suggest  that  the 


application  will  be  considered  to  have 
contained  only  the  changed  certification 
retroactively  to  the  date  that  the  original 
certification  was  filed.  If  interpreted  in 
that  manner,  an  ANDA  or  505(b)(2) 
applicant  could  amend  certifications  to 
other  patents  and  make  them  paragraph 
IV  certifications.  Among  other 
difficulties,  an  applicant  could  then 
argue  that,  by  virtue  of  relating  back, 
such  a  paragraph  FV  certification  was 
the  "first"  application  with  a  paragraph 
FV  certification,  potentially  entitling  the 
applicant  to  exclusivity  under  section 
505(j)(5)(B)(iv)  of  the  act.  This  theor>' 
would  lead  to  absurd  results  in  the 
application  of  180-day  exclusivity. 
Furthermore,  we  note  that  ANDA 
applicants  have  substantial  incentives  to 
avoid  manipulation  of  the  patent 
certification  process.  The  180-day 
marketing  exclusivity  provided  in 
section  505(j)(5)(B)(iv)  of  the  act  is  a 
significant  incentive  for  ANDA 
applicants  to  file  legitimate  paragraph 
IV  certifications.  Exclusivity  as  to  each 
listed  patent  is  available  only  to  the  first 
ANDA  applicant  filing  a  paragraph  FV 
certification.  Frequently,  there  is  a  race 
to  submit  the  first  paragraph  IV 
certification.  Consequently,  given  this 
incentive,  we  do  not  anticipate  that 
ANDA  applicants  will  manipulate  their 
patent  certification  filings,  because  they 
could  jeopardize  their  chances  of 
obtaining  the  valuable  180-day 
exclusivity. 

We  encourage  ANDA  and  505(b)(2) 
applicants  to  resolve  their  concerns 
about  commencing  litigation  quickly  by 
providing  voluntary  notice  to  the  NDA 
holder  and  patent  owner  as  they  wish. 
There  is  nothing  in  the  finaj  rule  to 
prevent  ANDA  or  505(b)(2)  applicants 
from  providing  notice  on  their  own 
initiative,  nothing  to  prevent  NDA 
holders  or  patent  owners  from 
responding  with  patent  litigation,  and 
nothing  to  prevent  ANDA  or  505(b)(2) 
applicants  from  not  marketing  during 
the  litigation.  To  the  extent  that  ANDA 
or  505(b)(2)  applicants  seek  resolution 
of  outstanding  patent  issues  before 
entering  the  market,  we  note  that  the 
applicant  c^  file  a  declarator}' 
judgment  action  (as  discussed  below) 
and  enter  into  a  stipulated  preliminary 
injunction  pursuant  to  which  the  ANDA 
or  505(b)(2)  applicant  will  not  enter  the 
market  during  the  course  of  the 
litigation.  Such  a  stipulation,  of  course, 
must  be  consistent  with  FTC  precedent 
and  established  antitrust  requirements. 
Information  on  pertinent  FTC  consent 
orders  may  be  obtained  6x»m  the  FTC  or 
its  Internet  Web  site. 

The  interpretation  we  are  adopting  in 
the  final  rule  allows  only  one  30-month 
stay  per  ANDA  or  505(b)(2)  application; 
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it  does  not  permit  multiple  30-month 
stays.  Revising  the  rule  to  impose 
additional  30-month  stays  would  be 
contrary  to  our  interpretation  of  the  act 
and  the  reasons  for  the  rulemaking. 
Furthermore,  requiring  notice  and 
imposing  a  second  full  opportunity  for 
an  additional  30-month  stay  under  the 
circumstances  described  would  be 
inconsistent  with  our  legal  basis  for  a 
single  30-month  stay  since  we  permit 
notice  and  one  full  opportunity  for  a  30- 
month  stay  per  ANDA  or  505(b) 
application.  Multiple  30-month  stays 
increase  the  delay  in  approval  of  generic 
drugs  and  result  in  increased  costs  to 
consumers  because  the  cost  of 
individual  drugs  is  reduced  when 
generic  drugs  enter  the  marketplace  and 
compete  with  the  NDA  drug. 

b.  Should  AU  Paragraph  TV 
Certifications  Be  Made  Public  and 
Should  the  Notice  Requirements  Be 
Modified?  The  proposed  rule  would 
limit  when  a  notice  of  a  paragraph  IV 
certification  is  provided  to  NDA  holders 
and  patent  owners  but  did  not  address 
the  content  or  format  of  the  notice.  The 
proposed  rule  did  not  address  whether 
or  not  paragraph  IV  certifications  were 
subject  to  public  disclosure.  We  invited 
comment  on  whether  our  regulations 
regarding  the  notice  by  ANDA  and 
505(b)(2)  applicants  to  the  NDA  holder 
and  patent  owner  could  and  should  be 
amended  (67  FR  65454). 

(Comment  14)  Several  comments 
suggested  that  we  should  post  all 
paragraph  IV  certifications  on  our  Web 
site  because,  these  conunents  argued, 
there  is  no  basis  to  exempt  the 
paragraph  IV  certifications  from  public 
disclosure.  The  conunents  also 
suggested  that  we  disclose  all  paragraph 
IV  certifications. 

(Response)  We  decline  to  amend  the 
proposed  rule  to  make  public  all 
paragraph  IV  certifications  or  otherwise 
provide  notice  of  paragraph  IV 
certifications  to  NDA  holders  and  patent 
owners.  Under  current  practice, 
paragraph  IV  certifications  are  subject  to 
public  disclosure  under  the  Freedom  of 
Information  Act  (FOIA)  and  FDA's 
public  disclosure  regulations  once  the 
notice  of  the  paragraph  IV  certification 
has  been  provided  to  the  NDA  holder 
and  {)atent  owner.  Because  the  notice  to 
the  NDA  holder  or  patent  owner  of  the 
paragraph  FV  certification  is  considered 
a  public  disclosure  after  notice  has  been 
given,  the  certification  is  available 
undei  FOIA.  The  final  rule  requires 
notice  only  for  the  first  paragraph  IV 
certification  of  an  ANDA  or  505(b)(2) 
application  if  that  notice  results  in  a  full 
opportunity  for  a  30-month  stay.  Notice 
for  a  subsequent  paragraph  IV 
certification  will  be  required  only  if  the 


full  opportunity  did  not  result.  Only  the 
paragraph  IV  certifications  for  whidi 
notice  is  required  will  be  routinely 
subject  to  public  disclosure  prior  to 
approval.  All  other  certifications  in  an 
application  would  be  considered 
confidential,  commercial  information. 
Unless  the  ANDA  or  505(b)(2)  applicant 
makes  the  subsequent  certification 
public  on  its  own  accord,  we  are 
prohibited  from  any  disclosure  that 
would  reveal  the  applicant's  identity, 
contents  of  the  application,  or  the 
timing  of  the  application  (see 
§§  20.61(b)  and  314.430).  We  do  not 
believe  that  amending  our  FOIA 
regulations  to  permit  the  release  of 
information  typically  considered 
confidential,  commercial  information, 
i.e.  information  that  could  cause 
competitive  harm  is  appropriate, 
without  deciding  at  this  time  that  we 
could  even  do  so. 

Although  parties  are  free  to  make 
paragraph  IV  certifications  public 
themselves,  we  will  continue  to  adhere 
to  our  pre-existing  FOIA  and  public 
disclosure  requirements  as  applicable  to 
paragraph  FV  certifications.  We  also 
intend  to  publish  on  our  Internet  Web 
site,  for  each  drug,  the  number  of 
paragraph  IV  certifications  filed  to 
patents  submitted  after  the  effective  date 
of  this  final  rule,  if  it  can  be  done  in  a 
manner  that  is  consistent  with  FOIA.  To 
avoid  any  inappropriate  public 
identification,  we  will  not  publish  the 
number  of  subsequent  paragraph  IV 
certifications  if  there  is  only  one  ANDA 
or  505(b)(2)  application  containing  a 
paragraph  IV  certification  because  such 
publication  would  be  tantamount  to  a 
public  disclosure  of  that  applicant's 
confidential,  commercial  information. 

The  NDA  holder  and  patent  owner 
also  have  other  means  to  determine 
whether  subsequent  paragraph  IV 
certifications  have  been  filed.  If  a 
lawsuit  is  filed  after  notice  of  the 
paragraph  IV  certification,  the  NDA 
holder  or  patent  owner  can  use  the 
litigation  process  to  discover  the  ANDA 
or  505(b)(2)  applicant's  certifications  to 
subsequent  patents.  Furthermore, 
additional  public  information  is 
available  if  we  issue  a  tentative  approval 
letter  to  the  ANDA  or  505(b)(2) 
applicant  with  a  paragraph  IV 
certification.  These  letters  are  publicly 
available  before  the  ANDA  or  505(b)(2) 
applicant  receives  an  approval  and  note 
the  applicable  patents,  patent 
certifications,  and  exclusivities  affecting 
the  timing  of  the  approval  of  the  ANDA 
or  505(b)(2)  application. 

We  note  that  comments  concerning 
public  disclosure  of  paragraph  IV 
certifications  and  the  need  for  quick 
resolution  of  patent  issues  were 


submitted  both  by  brand  name  or 
innovator  firms  and  their  trade 
associations  and  by  generic  drug  firms 
or  related  interests.  We  believe  such 
mutual  interests  will  encourage  the 
voluntary  disclosure  of  paragraph  IV 
certifications. 

(Conunent  15)  Several  comments 
responded  to  our  request  for  comments 
on  whether  our  regulations  concerning 
the  certifications  filed  by  ANDA  and 
505(b)(2)  applicants  and  the  notice  to 
NDA  holders  and  patent  owners  could 
or  should  be  modified.  Most  comments 
agreed  that  we  had  the  authority  to 
modify  both  the  certifications  and  the 
notice.  One  comment  suggested  that  we 
"clarify  the  elements  of  a  proper 
paragraph  IV  notification"  to  "ensure 
that  paragraph  IV  notifications 
communicate  meaningful  information 
regarding  the  basis  for  an  assertion  that 
a  listed  patent  is  invalid  or  not 
infringed"  and  that  "adequate" 
information  is  provided.  Another 
comment  suggested  that  the  notice 
provided  to  the  NDA  holder  and  patent 
owner  of  a  paragraph  IV  certification 
should  include  an  explanation  of  the 
relationship  between  the  patent  claims 
as  construed  by  the  ANDA  or  505(b)(2) 
applicant  and  the  drug  product.  Another 
comment  said  we  should  require  the 
NDA  holder  and  patent  owner  to 
identify  an  'agent  for  service"  and 
require  service  by  registered  mail  to 
ensure  that  the  notice  will  reach  its 
"proper  location  within  the  corporation 
in  a  timely  manner." 

(Response)  In  reviewing  the  current 
notification  requirements  at  §  314.95(c), 
we  do  not  believe  that  the  suggested 
solutions  for  clarification  or  more 
detailed  explanations  would  improve 
upon  the  current  regulation.  The  current 
regulation  requires  specific  information 
in  a  notice  that  explains  in  full,  and  in 
detail,  the  nature  of  the  claim  that  the 
listed  patent  is  invalid  or,  unenforceable 
or  will  not  be  infringed.  Our  regulations, 
at  §§  314.52(a)  and  314.S5(a),  require 
notification  by  registered  or  certified 
mail,  return  receipt  requested.  Our 
regulations  also  require  documentation 
of  a  receipt  establishing  that  the  notice 
was  received  by  the  listed  NDA  holder 
and  patent  owner  (see  §  314.52(e)  and 
§  314.95(e)).  A  receipt  other  than  a 
return  receipt  or  a  letter  from  the 
recipient  acknowledging  receipt  can  be 
provided  only  with  advance  FDA 
agreement. 

We  do  not  believe  it  would  be 
appropriate  to  further  limit  delivery  of 
the  notice,  nor  do  we  believe  it  is 
appropriate  to  require  "agents  for 
service."  We  are  not  persuaded  that 
such  agents  would  solve  the  comment's 
problem  that  "notice  is  not  reaching  its 
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proper  location  within  the  corporation 
in  a  timely  maimer."  In  addition,  the 
individual  listed  as  the  "agent  for 
service"  could  change,  resulting  in 
confusion  and  delay  in  providing 
notice. 

(Comment  16)  Another  conunent 
suggested  we  require  ANDA  and 
505(b)(2)  applicants  to  file  a  new 
complete  application  for  every  drug 
product  listed  separately  in  the  Orange 
Book  rather  than  allow  applicants  to  file 
supplements  to  approved  applications. 
This  comment  would  require  new 
applications  for  each  drug  strength 
listed  in  the  Orange  Book  as  a  separate 
product. 

(Response)  We  decline  to  adopt  the 
comment's  suggestions.  Our  current 
policies  regarding  supplements  to 
ANDA  and  505(b)(2)  applications  allow 
for  significant  administrative 
efficiencies  and  reduced  application 
review  times.  Requiring  separate  ANDA 
or  505(b)(2)  applications  would 
substantially  increase  costs  for 
applicants,  as  well  as  the  agency,  to 
accommodate  the  burden  of  creating, 
submitting,  processing,  and  reviewing 
multiple,  complete  applications.  Our 
policy  regarding  supplemental  ANDAs 
for  multiple  strengths  of  a  drug  has  been 
a  major  factor  in  reducing  ANDA  review 
times.  Before  1991  (when  applicants 
had  to  submit  separate  ANDAs  for 
different  strengths  of  a  drug),  the 
median  approval  time  for  an  ANDA  was 
33  months.  Today  it  is  approximately  18 
months.  A  key  purpose  of  this  final  rule 
is  to  help  expedite  the  approval  of 
generic  products  so  that  they  can  more 
quickly  be  introduced  to  the 
marketplace.  If  we  adopted  Ihe 
suggestion,  the  probable  effect  would  be 
to  delay  the  introduction  of  generic 
drugs  into  the  market  because  the 
review  times  would  increase.  Requiring 
multiple  applications  would  not 
provide  any  additional  value  to  our 
review  of  ANDA  applications. 
Consequently,  we  decline  to  require 
separate  applications  as  suggested  by 
the  comment. 

c.  Should  the  Single  30-Month  Stay  Be 
Further  Limited? 

(Comment  1 7)  Many  comments  agreed 
with  our  determination  that  the  delay  in 
approval  of  ANDA  or  505(b)(2) 
applications  could  be  limited  to  one  30- 
month  stay  per  application.  Other 
comments  agreed  with  the  limitation 
but  stated  that  the  single  30-month 
limitation  was  or  should  be: 

•  Per  drug; 

•  Per  ANDA,  for  all  patents  submitted 
before  any  ANDA  filing;  or 

•  Limited  only  to  patents  submitted 
within  30  days  of  NDA  approval. 


(Response)  We  decline  to  adopt  the 
additional  limitations  as  suggested  by 
the  comments.  The  act  requires  a 
certification  for  each  listed  patent  for 
each  application  filed  under  sections 
505(b)(2)  or  505(j)  of  the  act.  We 
construe  section  505(c)(2)  of  the  act  to 
require  submission  of  patent 
information  after  NDA  approval, 
without  regard  to  when  an  ANDA  or  505 
(b)(2)  application  has  been  filed.  We 
decline  to  limit  the  30-raonth  stay 
resulting  from  a  paragraph  IV 
certification  to  only  those  patents 
submitted  before  any  ANDA  or  505(b)(2) 
filing,  or  those  filed  only  within  30  days 
of  NDA  approval,  or  per  listed  drug 
instead  of  per  application. 

d.  Will  the  Application  of  Only  One 
30-Month  Stay  Affect  Declaratory 
Judgment  Actions  Under  the  Act? 

(Comment  18)  Several  comments 
supported  the  single  30-month  stay  but 
expressed  concern  that  limiting  the 
notice  requirement  and  30-month  stays 
to  the  first  paragraph  IV  certification    - 
could  affect  the  ability  of  ANDA  and 
505(b)(2)  applicants  to  file  a  declaratory 
judgment  action  to  resolve  patent 
infi-ingement  issues.  Some  comments 
believed  that  in  the  absence  of  both 
notice  to  the  NDA  holder  and  patent 
owner  and  the  ensuing  45-day  period 
within  which  a  patent  infringement  suit 
could  be  initiated,  a  declaratory 
judgment  action  could  not  be  brought. 
Other  comments  opposed  the  single  30- 
month  stay  and  also  expressed  concern 
about  the  abilify  to  pursue  a  declaratory 
judgment  action  under  the  proposal. 
Some  comments  questioned  whether  a 
declaratory  judgment  action  could  be 
filed  under  other  statutory  provisions; 
the  comments  explained  that  the  Hatch- 
Waxman  Amendments  created  the  act  of 
patent  infringement  and,  if  litigation 
were  bought  "outside"  the  act,  there 
would  be  no  "case  or  controversy" 
required  by  those  provisions.  One 
comment  cited  Cordis  Corp.  v. 
Medtronic,  Inc.,  835  F.2d  859,  862  (Fed. 
Cir.  1987),  noting  that  "when  the 
generic  cannot  meet  the  subjective 
standard  of  proving  a  reasonable 
apprehension  of  a  suit  by  the  brand 
company,"  the  case  may  be  dismissed 
because  there  was  no  "case  or 
controversy."  Another  comment  cited 
Teva  Pharmaceuticals,  USA,  Inc.  v. 
FDA,  182  F.3d  1003  (D.C.  Cir.  1999),  to 
claim  that  if  no  notification  were 
received,  arguably  no  declaratory  action 
could  be  brought.  Other  comments 
suggested  that  limiting  NDA  holders  to 
a  single  30-month  stay  per  ANDA  or 
505(b)(2)  application  would  encourage 
die  delay  of  litigation  designed  to 
resolve  patent  issues  and  thus  vyould 


reduce  "certainty"  for  ANDA 
apjplicants. 

(Response)  We  appreciate  the  desire 
to  resolve  patent  issues  quickly,  but 
believe  the  concerns  expressed  about 
the  ability  to  pursue  declaratory 
judgment  actions  are  unwarranted. 
SecUon  505(j)(5)(B)(iii)  of  the  act 
provides:  "Until  the  expiration  of  fort>'- 
five  days  from  the  date  the  notice  made 
under  paragraph  (2)(B)(i)  is  received,  no 
action  may  be  brought  under  section 
2201  of  title  28,  United  States  Code,  for 
a  declaratory  judgment  \yith  respect  to 
■"  the  patent."  We  interpret  this  particular 
section  as  creating  an  exception  to  the 
general  right  of  a  party  to  bring  a 
declaratory  judgment  action  at  any  time 
that  jurisdictional  requirements  are 
satisfied  under  title  28,  United  States 
Code.  The  general  rule  allowing 
declaratory  judgments  under  28  U.S.C. 
2201  would  be  applicable  as  long  as  a 
party  can  satisfy  the  "case  or 
controversy"  requirement  that  is 
necessary  to  file  a  declarator,'  judgment 
action.  The  exception  created  in  section 
505(j)  of  the  act  restricts  the  timing 
when  a  declarator^'  judgment  action 
may  be  filed  under  certain  limited 
circumstances.  Under  the  act,  if  notice 
of  a  paragraph  IV  certification  is 
required,  no  declarator,'  judgment 
action  can  be  filed  until  45  days  after 
that  notice  is  given  to  the  NDA  holder 
and  patent  owner.  However,  if  no  notice 
is  required  to  be  provided  to  the  NDA 
holder  and  patent  owner,  the  exception 
created  in  section  505(j)  of  the  act  no 
longer  applies,  and  the  general  rule 
permitting  declarator)'  judgments  to  be 
filed  at  any  time  under  28  U.S.C.  2201 
would  applv. 

We  also  disagree  with  the  conclusions 
drawn  from  the  cases  cited  in  the 
comments  that,  in  the  absence  of  the 
notice  of  subsequent  paragraph  IV 
certifications,  there  would  be  no  case  or 
controversy  on  which  to  base  a 
declaratory  judgment  action.  A  case  or 
controversy  can  exist  where  first,  there 
is  reasonable  fear  of  a  lawsuit  and, 
second,  the  plaintiff  has  actually 
produced  the  product  in  question  or  is 
prepared  to  produce  the  product.  (See 
Cordis  Corp.  v.  Medtronic.  Inc..  835  F.2d 
859  (Fed.  Cir.  1987)).  In  Vanguard 
Research,  Inc.  v.  PEAT.  Inc..  304  F.3d 
1249,  1255  (Fed.  Cir.  2002),  the  court 
found  that  fear  of  a  lawsuit  existed 
when  the  competitor  was  engaged  in 
activity  subject  to  a  patent  infringement 
charge,  and  the  patent  holder  already 
had  sued  the  competitor  to  protect  its 
technology.  The  court  noted  that: 
"[fjiling  a  lawsuit  for  patent 
infringement  would  be  just  another 
logical  step  in  its  quest  to  protect  its 
technology."  This  is  similar  to  the 
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situation  in  which  an  ANDA  or 
505(b)(2)  applicant  has  Hied  an  initial 
paragraph  IV  certification  and  the  NDA 
holder  or  patent  owner  has  filed  a 
lawsuit  to  protect  the  patent  and  obtain 
a  30-month  stay.  There  is  little  reason  to 
doubt  that  an  NDA  holder  or  patent 
owner  who  had  submitted  a  second 
patent  to  us  for  listing  would  bring 
another  lawsuit  to  protect  the  second 
patent  if  an  ANDA  or  505(b)(2) 
applicant  were  to  manufacture  the  drug, 
even  if  no  notice  of  a  subsequent 
paragraph  IV  certification  was  provided. 
In  oAer  words,  the  NDA  holder  or 
patent  owner  should  have  an  incentive 
to  protect  the  patented  invention 
regardless  of  whether  the  ANDA  or 
505(b)(2)  applicant  provided  notice. 

We  acknowledge  that  the  court  in 
Jetvis  B.  Webb  Co.  v.  Southern  Systems, 
Inc..  742  F.2d  1388  (Fed.  Cir.  1984), 
found  that  a  case  or  controversy  did  not 
exist  when  the  plaintiff  had  not 
produced  a  product  (a  device)  at  the 
time  of  the  declaratory  judgment 
counterclaim.  However,  an  ANDA  or 
505(b)(2)  applicant  is  engaged  in 
"producing"  a  product  at  the  time  the 
ANDA  or  505(b)(2)  application  is  filed. 
Although  35  U.S.C.  271(e)(1)  makes  it 
an  act  of  non-infringement  to  use  a 
patented  invention  for  uses  related  to 
submitting  an  ANDA  or  505(b)(2) 
application  (such  as  testing  and 
producing  sample  batches  of  drug 
product).  35  U.S.C.  271(e)(2)  expressly 
makes  it  an  act  of  infringement  to 
submit  an  ANDA  or  505(b)(2) 
application  seeking  approval  of  the  drug 
product  before  a  patent  expires.  This 
statutory  provision  does  not  require  that 
the  NDA  holder  or  patent  owner  receive 
formal  notice  of  a  paragraph  IV 
certification  for  the  submission  of  the 
application  to  be  an  act  of  infringement. 
Thus,  unlike  the  plaintiff  in  Jervis  B. 
Webb  Co.  V.  Southern  Systems,  Inc.,  the 
second  element  of  the  case  or 
controversy  test  would  be  satisfied. 

In  another  case  cited  in  the 
comments,  Teva  Pharmaceuticals,  USA, 
Inc.  V.  FDA,  182  F.3d  1003  (D.C.  Cir. 
1999),  the  court  explained  that  a  case  or 
controversy  did  not  exist  in  the 
underlying  declaratory  judgment  action. 
There  was  no  reasonable  apprehension 
of  suit — the  first  element  of  the  case  or 
controversy  test — because  the  patent 
owner  had  disavowed  an  intent  to  sue. 
A  disavowal  of  the  intent  to  sue  is  an 
unusual  circumstance  that  we  do  not 
expect  to  occur  in  many  cases.  In  any 
event,  the  availability  of  a  declaratory 
judgment  action  is  less  important  when 
the  innovator  or  patent  owner  disavows 
an  intent  to  sue  because  the  ANDA 
applicant  will  face  less  risk  in  marketing 
its  competing  product.  We  are  not  aware 


of  any  other  Hatch- Waxman  patent 
infringement  case  in  which  a  court  has 
found  no  reasonable  apprehension  of 
suit. 

In  response  to  the  comments  arguing 
that  a  single  30-month  stay  would  create 
uncertainty  regarding  litigation  and 
later-submitted  patents,  we  note  that  a 
firm's  inability  to  predict  whether  it  will 
or  will  not  be  sued  for  patent 
infringement  is  a  matter  outside  the 
scope  of  this  final  rule.  A  decision  by 
the  NDA  holder  or  patent  owner  on 
whether  to  file  suit  for  patent 
infringement  may  depend  on  many 
factors.  For  example,  litigation  decisions 
could  be  affected  by  the  strength  of  the 
underlying  patent,  the  party's  resources, 
licensing  agreements  if  the  patented 
invention  is  made  under  a  license,  or 
other  factors.  We  also  note  that  some 
patent  infringement  suits  may  be 
initiated  after  the  45  day  period 
available  to  obtain  a  30-month  stay  has 
expired.  The  act  only  requires  the 
initiation  of  a  patent  infringement  suit 
within  a  specific  time  if  the  NDA  holder 
or  patent  owner  wishes  to  get  the  benefit 
of  a  30-month  stay  in  the  approval  of  an 
ANDA  or  505(b)(2)  application;  the 
NDA  holder  or  patent  owner  can  bring 
suit  at  a  later  time,  but  loses  the 
opportunity  to  obtain  a  30-month  stay  of 
approval. 

In  addition,  there  are  various  types  of 
patents  which  must  not  be  submitted  for 
listing  in  the  Orange  Book.  These 
patents  are  not  subject  to  the 
certification,  notice,  and  30-month  stay 
provisions.  The  fact  that  such  patents 
must  not  be  listed  does  not  prevent  the 
NDA  holder  or  patent  owner  from 
defending  those  patents  in  litigation  as 
it  deems  appropriate. 

e.  Is  the  Correct  Legal  Interpretation 
Applied  to  Provide  Only  One  30-Month 
Stay? 

(Comment  19)  Numerous  comments 
challenged  our  proposed  interpretation 
of  the  act  to  permit  only  one  30-month 
stay  per  ANDA  or  505(b)(2)  application. 
Some  comments  advanced  a  legal 
analysis  different  than  the  one  we 
described  in  the  preamble  to  the 
proposal  to  support  a  single  30-month 
stay.  The  comments  asserted  that  their 
legal  theories  were  either  better  than 
ours  or  were  the  only  appropriate  legal 
arguments  possible. 

In  contrast,  other  comments 
maintained  that  section  505(j)(2)(B)(iii) 
of  the  act  requires  that  notice  be 
provided  to  the  NDA  holder  and  patent 
owner  each  time  a  new  paragraph  IV 
certification  is  added  to  an  ANDA. 
These  comments  maintained  that 
multiple  30-month  stays  are  clearly 
required  if  the  notices  result  in  patent 
litigation.  Several  comments  contended 


that  the  plain  meaning  of  "include"  or 
"amended  to  include"  is  to  "contain"  or 
"comprise  as  part  of  a  whole,"  and  that 
our  interpretation  of  section 
505(j)(2)(B)(iii)'  of  the  act  is  not 
reasonable.  The  comments  also  argued 
that  our  interpretation  of  "include"  in 
this  provision  differs  from  its  use 
elsewhere  in  section  505  of  the  act.  One 
comment  stated  that  the  meaning  of 
"include"  in  sections  505(j)(7)(A)(ii) 
and  (iii)  of  the  act  cannot  be  reconciled 
with  our  interpretation  of  that  term  in 
section  505(j)(2)(B)(iii)  of  the  act. 
Section  505(j)(2)(B)(iii)  of  the  act  states 
that  "If  an  application  is  amended  to 
include  a  certification  described  in 
subparagraph  (A)(vii)(IV),  the  notice 
required  by  clause  (ii)  shall  be  given 
when  the  amended  application  is 
submitted."  The  comment  noted  that 
section  505(j)(7)(A)(ii)  of  the  act 
provides  that  the  Secretary  "shall  revise 
the  list  (Orange  Book]  to  include  each 
drug  which  has  been  approved  .  .  . 
during  the  (intervening]  thirty-day 
period"  and,  when  that  updated  drug 
information  is  recorded  "in  revisions 
made  under  clause  (ii),  [shall]  include 
such  [patent]  information  for  such 
drug." 

Several  comments  questioned 
whether  the  legislative  history  of  the 
Hatch-Waxman  Amendments  supported 
our  proposed  interpretation  of  section 
505(j)(2)(B)(iii)  of  the  act.  One  comment 
contended  that  House  Report  language 
(see  67  FR  65448  at  65456)  we  had  cited 
should  be  read  as  supporting  multiple 
30-month  stays.  The  comments  also 
argued  that  our  interpretation  failed  to 
consider  the  importance  of  the  final 
compromise  that  led  to  a  30-month, 
rather  than  18-month,  stay  to  ensure 
that  patent  litigation  was  resolved 
before  a  generic  drug  was  approved. 
Finally,  other  comments  criticized  our 
failure  to  consider  other  language  from 
a  House  Report  that  allegedly  shows 
that  Congress  intended  the  availability 
of  multiple  30-month  stays.  This 
language,  found  at  H.  Rept.  98-857,  Part 
1,  98th  Cong.,  2d  Sess.  at  28,  states:  "In 
the  case  where  the  patent  certification  is 
amended  in  an  ANDA  to  allege 
invalidity  or  non-infringement  of  a 
patent,  the  FDA  may  not  make  the 
approval  effective  within  the  45  day 
period  that  an  action  for  patent 
infringement  may  be  brought." 

(Response)  We  agree  that  section 
505(j)(2){B)(iii)  of  the  act  can  be  read  to 
permit  multiple  30-month  stays.  Indeed, 
this  has  been  our  position  since  the 
enactment  of  the  Hatch-Waxman 
Amendments.  The  proposal  put  forth  a 
different  interpretation,  one  that  we 
believe  is  equally  reasonable  and  more 
in  line  with  the  intent  of  the  Hatch- 
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Waxman  Amendments — to  maintain  a 
balance  between  the  rights  of  the  NDA 
holders  and  patent  owners,  and  the 
desire  to  have  more  rapid  availability  of 
generic  drugs.  Our  revised 
interpretation  of  section  505(j)(2)(B)(iii) 
of  the  act  accomplishes  two  statutory 
objectives:  (1)  It  closes  a  possible 
loophole  that  would  have  allowed 
ANDA  applicants  to  avoid  any  30- 
month  stay  and  (2)  it  prevents  multiple 
30-month  stays  per  ANDA  application. 
A  similar  conclusion  applies  to  the 
parallel  provisions  of  section  505(b)(2) 
of  the  act. 

We  based  our  change  in  position  on 
a  reevaluation  of  the  statutory  text  and 
concluded  that  the  act  is  ambiguous  on 
this  issue  of  multiple  30-month  stays. 
We  note  that  certain  other  legal 
interpretations  or  theories  may  support 
a  single  30-month  stay,  but  we  believe 
that  the  position  we  have  taken  in  the 
final  rule  is  the  most  appropriate. 

The  preamble  to  the  proposed  rule 
explained  the  rationale  for  our  different 
interpretation  (see  67  FR  65448  at  65454 
to  65456).  In  brief,  after  reviewing  the 
text  of  section  505(j)(2)(B)(i)  through 
(iii)  of  the  act,  we  believe  that  these 
provisions  may  be  reasonably 
interpreted  so  that  notice  and  the 
opportunity  for  a  30-month  stay  do  not 
flow  from  all  paragraph  IV 
certifications.  However,  one  notice  of  a 
paragraph  IV  certification  and  one  full 
opportunity  for  a  30-month  stay  will 
always  be  requiredi  This  outcome — the 
opportunity  for  one  30-month  stay 
during  which  patent  rights  can  be 
litigated,  but  no  multiple  30-month 
stays  per  ANDA  or  505(b)(2)  application 
to  unreasonably  delay  approvals  of 
competitor  drugs — is  a  reasonable  and 
balanced  interpretation  of  the  act. 

We  disagree  with  the  comments  that 
claimed  that  notice  and  30-month  stays 
are  required  only  for  paragraph  IV 
certifications  contained  in  original 
ANDAs  because  the  notice  provision  at 
section  505(j)(2)(B)(ii)  references  only 
section  505(j)(2)(B)(i)  of  the  act.  This 
interpretation  would  eliminate  the 
opportunity  for  a  30-month  stay  in  any 
situation  where  an  ANDA  applicant 
waits  until  an  amendment  to  submit  a 
paragraph  IV  certification.  As  we 
explained  in  the  proposed  rule  (see  67 
FR  65448  at  65455  to  65456),  section 
505(j)(2)(B)(iii)  of  the  act  specifically 
requires  ANDA  applicants  to  give  notice 
if  they  amend  their  applications  to 
include  their  first  paragraph  IV 
certification.  For  these  reasons,  we  do 
not  interpret  the  act  to  require  that  only 
paragraph  IV  certifications  contained  in 
original  ANDA  applications  will  trigger 
the  notice  requirements  and  the 
possibility  of  a  30-month  stay. 


Our  interpretation  ensures  that  the 
NDA  holder  and  patent  owner  will 
receive  notice  of  at  least  one  paragraph 
IV  certification  and  have  one  full 
opportunity  for  a  30-month  stay. 
However,  we  also  disagree  that  every 
paragraph  IV  certification  requires 
notice  and  an  opportunity  for  a  30- 
month  stay.  We  will  require  notice  to 
the  NDA  holder  and  patent  owner  of  a 
later  paragraph  IV  certification  if:  (1) 
The  ANDA  or  505(b)(2)  application  did 
not  previously  contain  a  paragraph  IV 
certification,  but  is  amended  to  include 
a  paragraph  IV  certification;  or  (2)  a 
previous  notice  of  a  paragraph  IV 
certification  did  not  result  in  one  full 
opportunity  for  the  30-month  stay  under 
the  act. 

This  approach  is  consistent  with  the 
statutory  language.  By  its  terms,  section 
505(j)(2)(B)(i)  of  the  act,  and  the  nearly 
identical  language  applicable  to 
505(b)(2)  applicants,  requires  that  the 
ANDA  applicant  submitting  a  paragraph 
IV  certification  in  its  original  ANDA 
"include  in  the  application"  that  it  will 
provide  the  required  notice.  Section 
505(j){2)(B)(ii)  of  the  act  sets  forth  the 
required  content  of  the  notice  referred  to 
in  clause  (i).  Under  section 
505(j){5)(B)(iii)  of  the  act,  we  are     •. 
prohibited  from  approving  an 
application  with  a  paragraph  IV 
certification  if  an  action  has  been 
brought  within  45  days  of  the  date  the 
notice  under  section  505(j)(2)(B)(i)  is 
received.  The  text  of  section 
505(j)(5)(B)(iii)  refers  multiple  times  to 
"the  notice  provided  [or  made]  under 
paragraph  (2)(B)(i)."  Thus,  at  a 
minimum,  it  cannot  be  said  the  statute 
clearly  applies  the  notice  requirement  to 
all  paragraph  IV  certifications,  whether 
in  original  or  amended  ANDAs. 

By  contrast,  section  505(j)(2)(B)(iii)  of 
the  act  refers  to  amended,  not  original, 
ANDAs.  It  addresses  the  question  of 
notice  when  an  ANDA  is  amended  to 
include  a  paragraph  IV  certification.  Our 
interpretation  eliminates  the  possibility 
that  an  ANDA  applicant  could  evade 
any  notice  that  could  lead  to  a  30-month 
stay  by  omitting  any  paragraph  IV 
certification  in  an  original  ANDA,  and 
then  later  amending  the  application  to 
include  such  a  certification.  By 
providing  one  full  opportunity  for  the 
30-month  stay,  we  reduce  the 
opportunity  for  intentional 
manipulation  of  the  filing  of  paragraph 
rv  certifications. 

We  do  not  agree  that  the  act's 
language  governing  the  operation  of 
paragraph  IV  certifications,  notice,  and 
30-month  stays  is  clear  and 
unambiguous.  As  the  multiple 
interpretations  advanced  by  the 
comments  demonstrate,  the  statutory 


language  may  plausibly  be  read  in 
different  ways.  It  is  certainly  reasonable 
to  interpret  "include"  as  used  in  the  act 
.  to  jnean  "contain."  That  is  the  meaning 
we  understood  the  word  to  have  when 
we  issued  the  proposed  rule  (see  67  TR 
65448  at  65455).  Thus,  it  is  a  reasonable 
construction  of  the  act  to  conclude  that 
when  an  application  is  amended  to 
contain  a  paragraph  IV  certification 
(when  it  did  not  previously  contain 
such  a  certification),  it  is  thus  amended 
to  include  such  a  certification;  and,  that 
once  an  application  contains  such  a 
certification,  adding  a  new  one  does  not 
amend  or  change  the  application  to 
include  or  contain  one.  since  it  already 
contained  such  a  certification.  In  any 
event,  reliance  on  woids  in  isolation  is 
misplaced.  As  Judge  Learned  Hand 
observed,  "Words  are  not  pebbles  in 
alien  juxtaposition;  they  have  only  a 
communal  existence;  and  not  only  does 
the  meaning  of  each  interpenetrate  the 
other,  but  all  in  their  aggregate  take  their 
purport  from  the  setting  in  which  thev 
are  used  *   *   * ."  NLRB  v .  Federbush 
Co.,  121  F.2d  954,  957  (2d  Cir.  1941). 
Our  interpretation  of  the  30-month  stay 
provision  is  fully  consistent  with  this 
principle. 

We  also  reject  the  view  that  our 
interpretation  of  the  statutory  language 
"amended  to  include"  is  inconsistent 
with  the  use  of  the  word  "include" 
elsewhere  in  the  statute.  We  do  not 
agree  that  the  use  of  "include"  in 
section  505{j)(7)(A)(ii)  and  (j)(7)(A)(iii) 
of  the  act  cannot  be  squared  with  our 
interpretation  of  that  term  in  section 
505(j)(2)(B)(iii)  of  the  act.  Sections 
505(j)(7)(A)(ii)  and  (j)(7)(A)(iii)  of  the 
act,  which  relate  to  updating  the  Orange 
Book  every  30  days  to  take  into  account 
drug  approvals  and  patent  listings, 
provide  that  the  Secretary  "shall  revise 
the  list  to  include  each  drug  which  has 
been  approved  *   *    *  during  the 
[intervening]  thirty-day  period"  and 
when  that  updated  drug  information  is 
recorded,  "in  revisions  made  under 
clause  (ii),  [shall]  include  such  [patent] 
information  for  such  drug."  That 
language  requires  publication  of 
revisions  to  include  something  that  was 
not  previously  contained  in  the  Orange 
Book,  i.e.,  approved  drugs  and  patents 
that  were  not  listed  in  the  version  of  the 
Orange  Book  that  existed  immediately 
before  the  amendments  were  filed.  The 
Secretary  would  publish  nothing,  under 
this  statutory  directive,  if  in  the 
preceding  30  day$,  no  new  drugs  were 
approved  or  patent  listings  filed. 
Similarly,  when  an  ANDA  or  505(b)(2) 
application  is  amended  to  include  a 
paragraph  IV  certification,  when  no 
such  certification  is  contained  in  the 
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application  prior  to  the  amendment  of 
the  application,  section  505(j)(2)(B)(iii) 
of  the  act  applies.  But  when  an  ANDA 
or  505(b)(2)  application  contained  a 
paragraph  IV  certification  prior  to  the 
amendment  and  one  full  opportunity 
arose  for  a  30-month  stay,  no  notice 
obligation  is  triggered  for  subsequent^ 
paragraph  IV  certifications. 

We  do  not  agree  with  the  comment 
that  the  legislative  history  indicates  that 
Congress  changed  the  18-month  stay  to 
a  30-month  stay  because  it  intended  that 
patent  litigation  be  resolved  before  a 
generic  application  could  be  approved. 
The  House  Judiciary  Committee  rejected 
an  "amendment  [that]  would  have 
required  that  either  the  patent  expire 
before  approval,  or  that  there  be  a  final 
decision  by  a  Federal  District  Court  that 
the  patent  in  question  was  not  valid" 
(see  H.  Rept.  98-857.  Part  2.  98th  Cong. 
2d  Sess.,  9  (1984)).  It  appears  that  the 
amendment  was  rejected  because  the 
effect  "would  have  been  to  substantially 
delay  generics  from  getting  onto  the 
market  when  they  seek  to  challenge  the 
validity  of  a  patent"  (id.  at  10).  Congress 
explicitly  rejected  amendments  to 
prohibit  generic  entry  before  judicial 
resolution  of  the  patent  issues  prior  to 
approval,  but  accepted  a  30-month  stay 
period,  whether  or  not  litigation  was 
finally  resolved,  because,  as  a  practical 
matter,  it  was  believed  the  time  period 
would  not  affect  when  generic 
manufacturers  would  begin  to  market 
their  drugs  (see  130  Congressional 
Record  H9118  (September  6,  1984) 
(remarks  of  Rep.  Waxman)). 

We  also  believe  that  the  legislative 
history  quoted  in  the  comments  is 
ambiguous  at  most  and  can  be 
interpreted  in  a  way  that  does  not 
undercut  our  changed  interpretation. 
The  report  states:  "In  the  case  where  the 
patent  certification  is  amended  in  an 
ANDA  to  allege  invalidity  or  non- 
infringement of  a  patent,  the  FDA  may 
not  make  the  approval  effective  within 
the  45  day  period  that  an  action  for 
patent  infringement  may  be  brought." 
Although  this  language  does  not 
distinguish  explicitly  between 
situations  when  an  application  already 
contained  a  paragraph  IV  certification 
and  those  when  it  did  not,  it  would  not 
be  unreasonable  to  interpret  it  to  apply 
only  when  invalidity  or  non- 
infringement of  a  patent  is  alleged  for 
the  first  time.  Language  describing  when 
an  ANDA  is  "amended  *   *   *  to  allege 
invalidity  or  non-infringement  of  a 
patent"  can  be  read  in  another  way  as 
"amended  to  include"  a  paragraph  IV 
certification.  When  an  AfjDA  or 
505(b)(2)  application  is  amended  to 
include  an  allegation  of  invalidity  or 
non-infringement  of  a  listed  patent  for 


the  first  time,  we  cannot  approve  the 
application  for  45  days,  and  notification 
of  the  paragraph  IV  certification  will  be 
required.  For  additional  paragraph  IV 
certifications,  when  a  patent  has  already 
resulted  in  a  paragraph  IV  certification 
and  a  full  opportunity  for  a  30-month 
stay,  no  notice  is  required  and  we  do 
not  need  to  wait  for  45  days  to  approve 
an  ANDA  or  505(b)(2)  application  if  it 
is  otherwise  ready  for  approval. 

f.  Is  There  a  Sufficient  Basis  to  Adopt 
the  Change  in  Legal  Interpretation?  In 
the  preamble  to  the  proposed  rule,  we 
detailed  the  factual  basis  for  our 
decision  to  reevaluate  our  legal 
interpretation  of  the  maximum  number 
of  30-month  stays  per  ANDA  or 
505(b)(2)  application  (see  67  FR  65448 
at  65455).  We  noted  that  our  impression 
that  multiple  30-month  stays  were 
increasing  was  confirmed  by  the  FTC 
Report.  In  addition,  the  FTC  Report 
found  that  there  was  an  increase  in 
submission  of  later-issued  patents, 
many  of  which  "do  not  appear  to  claim 
the  approved  drug  product  or  an 
approved  use  of  the  drug"  [id.]. 

(Comment  20)  Severalcomments 
questioned  the  factual  basis  for  what 
they  called  our  "dramatic  change  in 
position"  and  argued  that  the 
information  used  in  the  FTC  Report  was 
already  known  to  us.  Since  there  was  no 
"new  information,"  the  comments 
maintained  that  the  facts  did  not 
provide  an  "adequate"  basis  for  our 
adoption  of  a  single  30-month  stay  per 
ANDA  or  505(b)(2)  application. 

(Response)  We  disagree  with  the 
contention  that  our  factual  basis 
underlying  our  rule  was  inadequate.  At 
the  outset,  we  note  that  the  comments 
proceed  from  a  false  premise  to  a  flawed 
conclusion.  The  "newness"  of  the 
underlying  data  is  not  the  appropriate 
legal  standard  for  evaluating  the 
reasonableness  of  our  different 
interpretation.  An  agency  must  consider 
"the  wisdom  of  its  policy  on  a 
continuing  basis"  "with  or  without  a 
change  in  circumstances"  (see  Chevron. 
U.S.A.,  Inc.  V.  Natural  Resources 
Defense  Council.  Inc..  467  U.S.  837,  863, 
104  S.  Ct.  2778,  2792  (1984);  Motor 
Vehicle  Manufacturers  Ass'n  v.  State 
Farm  Mut.  Automobile  Ins.  Co..  463  U.S. 
29,  57,  103  S.  Ct.  2856,  2873  (1983)). 
Our  pre-existing  regulations  permitting 
multiple  30-month  stays  have  led  to 
protracted  delays  in  generic  drug 
approvals  and.  therefore,  need  to  be 
changed. 

If  "newness"  of  the  underlying  data 
were  the  test,  the  data  here  would 
satisfy  it.  Over  the  last  several  years, 
there  has  been  an  increasing  number  of 
multiple  30-month  stays  for  a  single 
drug  product.  These  stays  have  caused 


significant  delays  in  the  approval  of 
generic  versions  of  frequently 
prescribed  drugs.  We  anticipate  that  if 
we  do  not  address  the  ciurent  situation, 
these  multiple  30-month  stays  and 
resulting  delays  in  generic  drug 
approvals  would  continue  to  increase. 
There  will  be  an  increasing  number  of 
patents  expiring  in  the  next  few  years 
covering  innovator  drugs  currently  on 
the  market.  According  to  our  records, 
over  500  drug  patents  will  expire 
between  2003  and  2009.  We  have 
identified  26  top-selling  drugs  subject  to 
patents  with  expiration  dates  between 
2003  and  2005.  These  26  drugs  had 
combined  2001  retail  sales  exceeding 
$38  billion  (over  25  percent  of  all  2001 
prescription  drug  expenditures)  and 
include  7  of  the  top  10  best  selling 
drugs.  The  pressure  on  NDA  holders 
and  innovator  companies  to  protect 
their  market  share  and  delay  generic 
competition  into  the  market  will 
continue  to  increase.  We  would  expect 
to  see  an  increase  in  the  conduct 
documented  in  FTC  Report  if  oiff 
regulations  remained  the  same. 

The  FTC's  comprehensive  and 
discerning  analyses  of  the  data  it 
collected  substantiated  the  seriousness 
of  the  problem.  The  FTC  analyzed  the 
relationship  between  patent  listings  and 
multiple  30-month  stays,  conducted  an 
extensive  review  of  various  lawsuits 
involving  multiple  30-month  stays 
(including  lawsuits  in  which  we  were* 
not  a  party)  and  analyzed  the  outcome 
of  the  litigation.  Although  we  provided 
some  raw  data  to  the  FTC  to  assist  its 
investigations  (and  thus  that 
information  was  not  "new"  to  us),  we 
did  not  have  all  of  the  data  that  the  FTC 
collected  nor  had  we  analyzed  the  data 
in  the  manner  done  by  the  FTC. 

We  have  concluded  that  our 
regulations  permitting  multiple  30- 
month  stays  have  led  to  considerable 
delays  in  the  approval  of  generic  drugs. 
This  consequence  was  not  intended 
either  by  Congress  or  by  FDA.  Thus,  we 
have  changed  our  regulations  to  address 
this  problem. 

B.  Miscellaneous  Comments 

1 .  Do  We  Need  Legislation  to  ' 
Accomplish  Our  Goals? 

The  preamble  to  the  proposed  rule 
did  not  discuss  any  legislative  efforts  to 
enhance  the  availability  of  generic 
drugs. 

(Comment  21)  Several  comments  said 
that  legislation  would  be  better  than 
rulemaking  or  that  we  should  support 
legislation.  In  general,  the  comments  felt 
that  legislation  would: 

•  Better  resolve  intellectual  property 
issues  than  our  rule; 
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•  Give  us  clear  legal  authority  to  act 
or  be  less  vulnerable  to  judicial  review; 
or, 

•  Result  in  timely  and  predictable 
access  to  generic  drugs. 

One  comment  noted  that  Congress 
had  considered  several  bills  to  address 
30-month  stays.  The  comment  declared 
that  such  proposed  legislative  action 
indicated  both  that  we  lacked  authority 
to  issue  the  rule  and  that  new  legislation 
was  needed.  Another  comment 
suggested  that  we  support  legislation  to 
allow  only  one  30-month  stay  and  only 
for  patents  that  are  listed  within  30  days 
of  an  NDA's  initial  approval. 

(Response)  We  believe  that,  under  our 
Existing  regulations,  there  have  been 
delays  in  generic  drugs  reaching  the 
market,  as  well  as  confusion  over 
certain  patent  listing  requirements.  This 
rule  is  intended  to  help  ensiu-e  that 
lower  cost,  safe  and  effective  generic 
drugs  become  available  to  Americans 
without  any  inappropriate  delays,  while 
still  preserving  incentives  to  innovate. 
These  changes  can  be  achieved  through 
rulemaking,  using  our  existing  legal 
authority.  We  cannot  predict  whether,  if 
at  all,  legislation  addressing  these  issues 
will  be  enacted.  The  possibility  that 
there  could  be  legislation  to  address 
problems  associated  with  30-month 
stays  and  generic  drug  approvals 
cannot,  and  should  not,  preclude  us 
from  using  our  existing  authority  to 
address  these  problems.  We  also  note 
that  those  comments  favoring  legislative 
solutions  over  regulatory  ones 
apparently  assume  that  legislative 
changes  would  necessarily  lead  to  less 
litigation  than  a  rule.  Based  on  our  past 
experience  in  defending  statutory 
interpretations,  we  question  whether 
such  a  presumption  is  appropriate  here. 
We  recognize  that  a  regulation  may  not 
alway»be  a  perfect  solution  due  to 
limits  on  oiu  statutory  authority,  but 
that  recognition  does  not  mean  that  we 
cannot  use  our  existing  legal  authority 
to  engage  in  rulemaking  to  improve  our 
regulatory  approach. 

Additionally,  we  disagree  with  the 
comments  that  claimed  we  lack 
authority  to  issue  the  rule.  The 
preamble  to  the  proposed  rule  discussed 
our  legal  authority  (see  67  FR  65448  at 
65457).  We  will  not  repeat  that 
discussion  here.  The  fact  that  Congress 
has  considered,  or  is  currently 
considering,  bills  on  the  30-month  stay 
issue  does  not  preclude  us  from 
exercising  our  existing  authority,  nor 
demonstrate  that  we  presently  lack  that 
authority.  As  the  Supreme  Court  has 
explained: 

We  have  staled   •    *    *   that  failed 
legislative  proposals  are  a  particularly 
dangerous  ground  on  which  to  rest  an 


interpretation  of  a  prior  statute. 

Congressional  inaction  lacks  persuasive 

significance  because  several  equally  tenable 

inferences  may  be  drawn  from  such  inaction, 

including  the  inference  that  existing 

legislation  already  incorporated  the  offered 

change. 

(See  Central  Bank  of  Denver  v.  First 

Interstate  Bank  of  Denver,  511  U.S.  164, 

187  (1994).) 

(Citations  and  internal  quotation  marks 

omitted.) 

Although  it  would  be  both 
inappropriate  and  prematiue  for  us  to 
take  a  position  on  any  legislative 
concept  without  seeing  the  details  of 
any  specific  proposed  or  draft 
legislation,  we  are  always  willing  to 
work  with  Congress.  Until  then,  we  will 
not  take  a  position  on  legislation  to 
allow  only  one  30-month  stay  for 
patents  filed  within  30  days  after  NDA 
approval. 

2.  Will  the  Different  Interpretation 
Affect  Existing  Exclusivities? 

We  stated  in  the  preamble  to  the 
proposed  rule  that  the  implementation 
of  the  final  rule  would  not  affect  an 
ANDA's  eligibility  for  180-day 
exclusivity  under  505(j)(5)(B)(iv)  of  the 
act  (see  67  FR  65448  at  65457). 

(Comment  22)  Several  comments 
addressed  different  aspects  of  the  180- 
day  and  3  year  exclusivity  provisions  of 
the  Hatch-Waxman  Amendments.  The 
comments  offered  suggestions  on 
changing  the  exclusivity  trigger, 
requiring  the  forfeit  of  the  exclusivity  if 
parties  agree  to  delay  marketing  and 
expressed  concerns  about  the  potential 
increase  in  the  availability  of  180-day 
exclusivity  if  we  allow  additional 
patents  to  be  filed. 

(Response)  We  appreciate  the 
complexities  of  the  various  exclusivities 
provided  by  the  act.  As  we  noted  in  the 
proposed  rule,  eligibility  for  180-day  ^ 
exclusivity  will  follow  the  same  general 
principles  as  before  implementation  of 
this  final  rule.  The  first  ANDA  applicant 
to  file  a  substantially  complete  ANDA, 
or  supplement,  containing  a  paragraph 
IV  certification  to  a  listed  patent  will  be 
eligible  for  exclusivity  as  to  that  patent 
under  section  505(j)(5)(B)(iv)  of  the  act. 
For  a  paragraph  IV  certification  to  be 
effective  for  exclusivity  purposes,  when 
notice  is  required,  notice  must  be  given 
as  described  in  the  response  to  comment 
13  of  section  II. A  of  this  document. 
However,  when  notice  is  not  required, 
a  paragraph  IV  certification  will  be 
effective  for  exclusivity  purposes 
without  notice.  We  understand  that 
each  patent  listed  in  the  Orange  Book 
may  form  the  basis  for  a  claim  to  180- 
day  exclusivity.  Thus  an  increase  or 
decrease  in  listed  patents  as  a  result  of 


this  final  rule  could  affect  the  number 
of  exclusivity  periods.  Other  suggestions 
made  in  the  comments  are  beyond  the 
scope  of  the  final  rule.  We  are  not 
altering  our  interpretation  of  exclusivity 
in  the  final  rule. 

3.  Should  the  Provisions  of  the  Final 
Rule  Be  Severable? 

The  proposed  rule  did  not  address 
whether  each  provision  should  be 
considered  independent  of  other 
provisions  and,  thus,  severable  if  any 
provision  were  determined  to  be 
invalid. 

(Comment  23)  Although  there  were  no 
comments  that  directly  addressed 
severability,  one  comment  suggested 
that  the  limitation  on  multiple  30- 
months  stays  was  unnecessary  because 
the  revised  patent  listing  provisions 
would  prevent  improper  patents  from 
being  submitted  for  listing  in  the  Orange 
Book. 

(Response)  Although  we  agree  that  the 
changes  to  the  patent  submission  and 
listing  provisions  and  the  information 
required  on  the  declaration  forms  will 
help  ensure  that  improper  patents  are 
not  submitted  for  listing,  we  also  believe 
that  eliminating  multiple  30-month 
stays  will  help  maintain  the  balance 
intended  by  the  Hatch-Waxman 
Amendments  and  is  equally  important 
to  the  final  rule.  Each  of  the  final  rule 
provisions  reinforces  interrelated  goals. 
Clarifv'ing  that  certain  patents  may  not 
be  submitted  for  listing  should  lead  to 
the  submission  of  fewer  improper 
patents.  Requiring  additional  patent 
declaration  information  from  NDA 
applicants  or  holders  or  patent  owners 
also  should  help  ensure  that  only 
eligible  patents  are  submitted. 
Eliminating  the  opportunity  for  multiple 
30-month  stays  also  should  reduce 
incentives  to  submit  improper  patents. 

Based  on  our  past  experience  we 
acknowledge  that  the  provisions  of  this 
final  rule  will  neither  completely 
resolve  all  issues  governing  patent 
submission,  nor  will  they  eliminate 
attempts  to  manipulate  the  final  rule  for 
market  advantage.  We  also  believe  that 
each  provision  will  reduce  the 
opportunities  for  manipulation  and, 
thus,  is  independently  justified  and 
worthwhile,  however,  we  believe  each 
provision  stands  on  its  own  as  a  legal . 
and  practical  matter. 

From  the  comments  we  have  received 
to  the  proposed  rule,  we  believe  there  is 
a  possibility  that  we  will  be  challenged 
on  various  portions  of  the  final  rule.  We 
expect  we  will  prevail  in  any  such 
challenge,  as  the  final  rule  and  each  of 
its  provisions  is  legally  sound.  If, 
however,  a  court  should  conclude  that 
any  one  or  more  provisions  of  the  final 


36696  Federal  Register /Vol.  68,  No.  11 7 /Wednesday,  JuneJlB,  2003 /Rules  and  Regulations 


rule  is  invalid,  we  wish  to  emphasize 
our  intent  that  the  remaining  provisions 
of  the  Hiial  rule  be  permitted  to  take 
effect. 

4.  Implementation  and  Effective  Date 

The  preamble  to  the  proposed  rule 
described  how  a  final  rule  would  be 
applied  to  pending  applications  (see  67 
FR  65448  at  65457)  as  follows: 

•  For  patents  filed  for  em  NDA  that  has 
not  been  approved  by  the  effective  date 
of  a  final  rule,  the  rule  would  apply  on 
the  effective  date.  For  example,  if  the 
final  rule  were  to  become  effective  60 
days  after  the  date  of  publication  in  the 
Federal  Register,  and  an  NDA  was 
pending  on  the  60th  day  after  the  final 
rule's  publication  date,  the  NDA 
applicant  would  have  to  comply  with 
the  final  rule's  patent  listing  and  patent 
declaration  requirements.  ANDA  and 
505(b)(2)  application  applicants  would 
be  subject  to  the  revised  notice 
requirement.  Each  ANDA  or  505(b)(2) 
application  referencing  thaf  NDA  would 
be  subject  to  the  possibility  of  only  one 
30-month  stay  per  ANDA  or  505(b)(2) 
application. 

•  If  we  have  approved  the  NDA  as  of 
the  final  rule's  effective  date,  and  no 
ANDA  has  been  filed  before  that  date, 
then  any  patent  listed  before  that  date 
would  be  subject  to  the  pre-existing 
regulation.  For  example,  if  the  final  rule 
were  to  become  effective  60  days  after 
the  date  of  publication  in  the  Federal 
Register,  and  we  approved  the  NDA  on 
the  59th  day  after  the  date  of 
publication,  the  NDA  applicant  would 
not  have  to  amend  its  patent  listing  and 
patent  declaration  to  comply  with  the 
final  rule.  ANDA  and  505(b)(2) 
applications  submitted  after  the 
effective  date  would  be  subject  to  the 
revised  notice  requirement.  Each  ANDA 
or  505(b)(2)  application  referencing  that 
NDA  would  be  subject  to  the  possibility 
of  only  one  30-month  stay  per  ANDA  or 
505(b)(2)  application. 

•  If  we  have  approved  the  NDA  as  of 
the  final  rule's  effective  date,  and  an 
ANDA  or  505(b)(2)  application  has  been 
filed  before  that  date,  then  any  patent 
listed  before  that  date  would  be  subject 
to  the  pre-existing  regulations,  as 
described  in  the  example  immediately 
above.  The  ANDA  or  505(b)(2) 
application  applicant  would  have  to 
provide  notice  to  the  patent  owner  and 
NDA  holder  if  the  ANDA  or  505(b)(2) 
application  contained  a  paragraph  IV 
certification.  Multiple  30-month  stays  in 
the  aporoval  date  would  be  possible. 

•  If  me  NDA  holder  or  NDA  applicant 
files  patent  information  after  the  final 
rule's  effective  date,  then  the  NDA 
holder  or  applicant  is  subject  to  the  final 
rule's  patent  listing  and  patent 


declaration  requirements,  and  ANDA  or 
505(b)(2)  application  applicants  would - 
not  have  to  provide  notice  if  their 
applications  previously  contained  a 
paragraph  IV  certification.  Only  one  30- 
month  stay  per  each  ANDA's  or 
505(b)(2)  application's  approval  date 
would  be  possible. 

We  invited  comment  on  how  a  final  rule 
should  be  implemented. 

(Comment  24)  Several  comments 
suggested  alternative  effective  dates 
including  the  following: 

•  Apply  the  final  rule  to  all  ANDAs 
filed  before  the  effective  date  of  the  final 
rule  and  cancel  any  existing  multiple 
30-month  stays; 

•  Apply  the  final  rule  retroactively  to 
all  current  NDA  holders  by  requiring  all 
NDA  holders  to  be  subject  to  only  one 
30-month  stay  and  apply  the  declaration 
provisions  to  require  all  current  NDA 
holders  or  patent  owners  to  file  a  new 
declaration  and  certification  for  already 
listed  patents  using  the  declaration 
statement  in  the  proposal; 

•  Apply  the  new  declaration 
requirements  retroactively  to  require  the 
new  information  on  patents  currently 
listed  in  the  Orange  Bock;  if  the 
propriety  of  a  patent  listed  in  Orange 
Book  for  a  current  NDA  holder  or  patent 
owner  is  questioned,  the  NDA  holder  or 
patent  owner  must  file  a  new 
declaration  or  FDA  should  delist  the 

[)atent. 
n  contrast,  other  comments  supported 
the  implementation  plan  as  proposed. 
(Response)  We  will  implement  the 
final  rule  on  a  prospective  basis,  as  we 
stated  in  the  proposed  rule.  The  fact  that 
we  made  our  intent  public  in  a 
proposed  rule  and  the  time  lag  between 
when  the  rule  was  proposed  and  when 
this  final  rule  is  effective  provides 
sufficient  time  for  most  parties  to  adjust 
their  practices  and  expectations,  or  to 
take  other  steps  to  suit  their  business 
practices. 

We  do  delay  the  implementation  date 
for  submission  of  information 
concerning  a  patent  claiming  a 
polymorph  that  is  the  active  ingredient 
of  the  drug  product  described  in  the 
approved  NDA.  We  provide  a  longer 
period  of  implementation  to 
accommodate  the  tests  required  to 
establish  that  the  drug  product 
containing  the  polymorph  will  perform 
the  same  as  the  drug  product  described 
in  the  NDA.  This  test  data  must  exist 
when  a  polymorph  patent  is  submitted 
to  us.  We  recognize  that  the  testing 
necessary  to  obtain  the  data  for 
submission  of  polymorph  patents 
claiming  the  active  ingredient  of  the 
product  described  in  the  NDA  may  take 
at  least  6  months  to  complete.  There 
will  be  NDA  applicants  and  holders  and 


patent  owners  who  have  not  already 
conducted  testing.  The  6  months  will 
provide  time  for  NDA  applicants  and 
holders  and  patent  owners  with  patents 
pending  at  the  PTO  to  conduct  the  tests 
needed  to  produce  the  data  required  for 
the  declaration  statement  in  time  to 
submit  any  newly  issued  patent  within 
30  days  of  issuance. 

We  also  decline  to  apply  the  final  rule 
retroactively.  If  we  canceled  all  multiple 
30-month  stays  currently  applicable  to 
ANDAs  and  505(b)(2)  applications  or 
applied  the  declaration  requirements  to 
already  submitted  patents  for  existing 
NDAs,  we  would  be  applying  the 
provisions  retroactively.  As  we  noted  in 
the  proposal  (67  FR  65448  at  65457):  "If 
we  were  to  adopt  an  alternative 
implementation  plan,  we  would  risk 
upsetting  legitimate  expectations  held 
by  those  who  had  relied  on  our  earlier 
interpretation  of  the  act."  As  a  general 
matter,  a  statutory  grant  of  legislative 
rulemaking  does  not  encompass  the 
power  to  implement  such  regulations  on 
a  retroactive  basis  in  the  absence  of 
express  language  granting  such  power 
(see  Bowen  v.  Georgetown  University 
Hospital,  488  U.S.  204,  208-09  (1988)). 
There  is  no  question  that  this  rule 
"changes  the  legal  landscape"  (see 
National  Mining  Ass'n  v.  Department  of 
Labor.  292  F.3d  849,  858  (D.C.  Cir. 
2002)).  Applying  this  rule  retroactively 
would  subject  us  to  potential  legal 
challenge.  Thus,  adopting  these 
suggestions  would  lead  to  even  greater 
uncertainty  as  to  the  applicability  of  the 
provisions. 

After  further  consideration,  however, 
we  believe  that  the  proposed  rule's 
implementation  plan  will  not  fully 
effect  our  intent  to  implement  the 
provisions  only  prospectively. 
Accordingly,  as  described  in  section  IV 
of  this  document,  we  have  clarified  our 
implementation  plan  to  ensure 
prospective  application  of  the  final  rule. 
Nevertheless,  patent  owners  may 
voluntarily  complete,  and  NDA  holders 
may  voluntarily  complete  and  submit, 
new  patent  declarations,  using  FDA 
Forms  3542  and  3542a,  for  patents  not 
subject  to  the  final  rule  and  currently 
listed  in  the  Orange  Book.  This  course 
is  particularly  advisable  for  method-of- 
use  patents,  in  light  of  the  Purepac 
decision  and  concerns  about 
implementation  of  section 
505{j)(2)(A){viii)  of  the  act.  Such 
voluntary  submission  of  new  patent 
declarations  will  not  bring  patents 
within  the  scope  of  the  final  rule  with 
respect  to  notice  and  30-month  stays. 
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m.  Description  of  the  Final  Rule 

A.  Section  314.53(b)— What  Patents 
Must  Be  Submitted? 

1.  Which  Patents  Would  the  Final  Rule 
Require  To  Be  Submitted? 

Section  314.53(b)  describes  the 
patents  for  which  information  must  be 
submitted.  The  final  rule  states,  in 
relevant  part,  that  information  must  be 
submitted  on  the  required  declaration 
forms  for  each  patent  that  claims  the 
drug  or  a  method  of  using  the  drug  that 
is  the  subject  of  the  NDA  and  with 
respect  to  which  a  claim  of  patent 
infringement  could  reasonably  be 
asserted  if  a  person  not  licensed  by  the 
owner  of  the  patent  engaged  in  the 
manufacture,  use,  or  sale  of  the  drug 
product.  The  patents  include  patents 
that  claim: 

•  The  drug  substance  (active 
ingredient), 

•  The  drug  product  (formulation  and 
composition),  and 

•  A  method  of  use. 

Those  patents  that  claim  a  different 
polymorphic  form  of  the  drug  substance 
that  is  the  active  ingredient  described  in 
the  NDA  must  be  submitted  if  the 
applicant  has  test  data  demonstrating 
that  a  drug  product  containing  the 
polymorph  will  perform  the  same  as  the 
drug  product  described  in  the  NDA.  The 
drug  product  (formulation  and 
composition)  patents  submitted  must 
claim  the  specific  drug  product 
described  in  the  pending  or  approved 
NDA.  For  patents  that  claim  a  method 
of  use,  the  NDA  applicant  or  holder 
must  submit  only  those  patents  that 
claim  indications  or  other  conditions  of 
use  that  are  the  subject  of  a  pending  or 
approved  application.  Each  pending  or 
approved  method  of  use  and  related 
patent  claim  must  be  described. 

2.  What  Patents  Must  Not  Be  Submitted? 

Section  314.53(b),  as  finalized,  states 
that  information  on  patents  claiming 
packaging,  patents  claiming  metabolites, 
and  patents  claiming  intermediates 
must  not  be  submitted.  Process  patents 
also  must  not  be  submitted.  The  final 
rule  clarifies  that  the  prohibition  on 
submission  of  packaging  patents  does 
not  apply  to  patents  that  claim  the  drug 
product  as  defined  in  §  314.3.  If  a  patent 
claims  the  finished  dosage  form  of  the 
drug  product,  it  must  be  submitted  for 
listing. 

B.  Section  314.53(c)— What  Does  the 
Patent  Declaration  Say? 

Section  314.53(c)(l}  describes  the 
general  requirements  for  submission  of 
patent  information  and  the  conditions 
for  acceptance  of  the  patent  information. 


Section  314.53(c)(2](i)  requires  a  person 
submitting  an  NDA,  an  amendment,  or 
a  supplement,  to  submit  an  original 
signed  declaration  form  as  part  of  its 
submission  of  patent  information.  The 
appropriate  declaration  form  must  be 
used  for  submitting  patent  information. 
The  information  required  to  be 
submitted  is  described.  Each  form  seeks 
specific  patent  information  and  requires 
a  signed  attestation  from  the  NDA 
applicant  or  holdefor  patent  owner  that 
the  information  is  acciu'ate  and 
complies  with  the  requirements  of  the 
regulations. 

Section  314.53(c)(2)(ii)  requires  that 
the  NDA  holder  submit  a  declaration 
form  with  information  relating  to  the 
approved  NDA  and  additional 
information  on  use  codes  within  30 
days  of  NDA  approval.  The  information 
required  to  be  submitted  is  described. 
Each  form  includes  specific  patent 
information  and  requires  a  signed 
attestation  from  the  NDA  holder  or 
patent  owner  that  the  information  is 
accurate  and  complies  with  the 
requirements  of  the  regulations.  This 
section  also  requires  submission  of 
information  on  patents  submitted  for 
listing  after  NDA  approval.  This 
declaration  form  is  the  only  declaration 
form  that  we  will  rely  on  to  determine 
whether  a  patent  is  eligible  for  listing 
based  on  the  patent  information 
submitted. 

C.  Section  314.53(c)(3)— What  Is 
Required  to  Be  Filed  If  There  Are  No 
Relevant  Patents? 

The  final  rule  modifies  the  statement 
used  to  describe  the  fact  that  the  NDA 
applicant  or  holder  believes  there  are  no 
relevant  patents  to  be  submitted.  The 
language  is  changed  to  conform  to  the 
descriptions  used  for  drug  substance 
(active  ingredient),  drug  product 
(formulation  and  composition)  and 
method  of  use  to  those  used  in  the  other 
regulatory  provisions. 

D.  Sections  314.95(a)  and  314.52(a)— 
When  Are  Notice  and  Certification 
R^uired? 

The  final  rule  modifies  §§  314.95(a) 
and  314.52(a)  to  state  that,  if  an  ANDA 
or  505(b)(2)  application  is  amended  to 
include  a  paragraph  IV  certification, 
notice  must  be  provided  to  the  NDA 
holder  and  patent  owner  only  if  the 
application  did  not  afready  contain  a 
paragraph  IV  certification  or  there  was 
not  a  full  opportunity  for  a  30-month 
stay,  tf  an  ANDA  or  505(b)(2)  applicant 
changes  its  paragraph  FV  certification 
before  the  45-day  period  after  notice  to 
the  NDA  holder  and  patent  owner  has 
expired,  and  the  NDA  holder  or  patent 
owner  has  not  initiated  patent  litigation. 


such  paragraph  IV  certification  and 
related  notice  are  not  considered  to  have 
satisfied  the  requirement  of  providing 
one  notice  of  a  paragraph  IV 
certification  and  a  full  opportunity  for  a 
30-month  stay. 

IV.  Implementation 

The  final  rule  will  be  effective  on 
August  18,  2003. 

•  Patent  information  submitted  to  us 
(FDA)  before  the  effective  date  will  be 
subject  to  our  pre-existing  regulations 
governing  patent  submission, 
declarations,  certifications,  notice  and 
availability  of  30-month  stays; 

•  Patent  information  submitted  to  us 
on  or  after  the  effective  date  will  be 
subject  to  the  final  rule's  provisions 
governing  patent  submission, 
accompanying  declarations, 
certifications,  notice  and  availability  of 
30-month  stays; 

•  Patent  information  submitted  to  us 
on  a  newly  applicable  claim,  even  if  the 
patent  was  previously  submitted  to  us. 
will  be  subject  to  the  final  rule's 
provisions. 

The  final  rule  will  have  a  compliance 
date  of  December  18,  2003,  for  patent 
information  submitted  to  us  on  patents 
claiming  a  polymorph  of  the  same  active 
ingredient  of  the  product  described  in 
the  NDA. 

As  a  result,  within  a  single  same 
approved  or  pending  NDA,  some 
patents  may  be  subject  to  our  pre- 
existing regulations  while  other  patents 
may  be  subject  to  the  final  rule.  "The 
date  on  which  the  patent  information 
was  submitted  to  us  will  determine 
which  set  of  regulations  applies. 

We  believe  that  the  effective  dates 
will  provide  adequate  time  for  the  NDA 
applicants,  NDA  holders,  and  patent 
owners  to  adjust  their  business 
practices.  The  patent  information 
required  for  submission  is  information 
readily  available  to  the  NDA  applicants 
and  holders  and  patent  owners. 

We  have  delayed  the  implementation 
date  for  patent  information  to  he 
submitted  to  us  on  patents  claiming  a 
polymorph  that  is  the  active  ingredient 
of  the  drug  product  described  in  the 
approved  NDA.  NDA  applicants  and 
holders  and  patent  owners  with  patents 
pending  at  the  PTO  will  have  additional 
time  (i.e.,  until  6  months  after  the  date 
of  publication  in  the  Federal  Register) 
to  conduct  the  tests  needed  to  produce 
the  data  required  for  the  declaration 
statement  in  time  to  submit  any  newly 
issued  patent  within  30  days  of 
issuance. 

V.  Legal  Authority 

Our  principal  legal  authority  for  the 
final  rule  is  section  505  of  the  act,  in 
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conjunction  with  our  general 
rulemaking  authority  in  section  701(a) 
(21  U.S.C.  37H  of  the  act.  Section  505(b) 
and  (c)  of  the  act  describes  the  contents 
of  an  NDA  and  505(b)(2)  application, 
including  the  patent  submission  and 
patent  certification  requirements. 
Section  505(j)  of  the  act  describes  the 
contents  of  an  ANDA,  including  patent 
certiHcation  requirements.  Sections 
505(b)(2)(A)  and  505(j)(2)(A)(vii)  of  the 
act,  respectively,  require  patent 
certiflcations,  while  sections  505(b)(3) 
and  505(j)(2)(B)  of  the  act  require  those 
applicants  who  have  made  a  paragraph 
IV  certification  to  provide  notice  to  the 
NDA  holder  and  patent  owner. 

The  final  rule  clarifies  the  types  of 
patents  which  NDA  applicants  and  NDA 
holders  must  and  must  not  submit  to 
FDA  for  listing  in  the  Orange  Book.  It 
also  requires  a  more  detailed  patent 
declaration  from  NDA  applicants  and 
NDA  holders  or  patent  owners  using 
declaration  forms.  The  specific  legal 
authority  for  each  provision  is  set  forth 
in  the  preamble  discussion 
accompanying  it. 

For  ANDA  and  505(b)(2)  applicants, 
the  final  rule  reduces  the  number  of 
notifications  sent  to  patent  owners  and 
NDA  holders.  The  specific  legal 
authority  for  this  action  is  set  forth  in 
the  preamble  discussion  of  our  changed 
interpretation. 

VI.  Environmental  Impact 

We  have  determined  under  21  CFR 
25.30(h)  and  25.31(a)  that  this  action  is 
of  a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 


the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Vn.  Executive  Order  1313'2:  Federalism 

We  have  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  We  have 
determined  that  this  final  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  we 
have  concluded  that  the  final  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  order  and,  consequently,  a 
federalism  summary  impact  statement  is 
not  required. 

Vni.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  information 
collection  requirements  that  are  subject 
to  public  comment  and  review  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501-3520).  We 
describe  these  provisions  below  in  this 
section  of  the  document  with  an 
estimate  of  the  annual  reporting  burden. 
Our  estimate  includes  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  each  , 

collection  of  information. 


Title:  Applications  for  FDA  Approval 
to  Market  a  New  Drug:  Patent 
Submission  and  Listing  Requirements 
and  Application  of  30-month  Stays  on 
Approval  of  Abbreviated  New  Drug 
Applications  Certifying  That  a  Patent 
Claiming  a  Drug  Is  Invalid  or  Will  Not 
Be  Infringed 

Description:  The  final  rule  clarifies 
the  types  of  patent  information  that 
must  and  must  not  be  submitted  to  FDA 
as  part  of  an  NDA,  an  amendment  or 
supplement.  The  final  rule  also  requires 
persons  submitting  an  NDA, 
amendment  or  supplement,  or 
submitting  information  on  a  patent  after 
NDA  approval,  to  make  a  detailed 
patent  declaration  using  required  FDA 
declaration  forms.  The  final  rule  permits 
the  possibility  of  only  one  30-month 
stay  per  each  ANDA  or  505(b)(2) 
application's  approval  date  in  the  event 
of  patent  infringement  litigation  because 
the  final  rule  does  not  require  ANDA  or 
505(b)(2)  applicants  to  provide  a  notice 
of  certification  of  invalidity  or 
noninfringement  of  a  patent  if  the 
application  already  contains  such  a 
certification  or  if  a  full  opportunity  for 
a  30-month  stay  resulted  after  such 
notice. 

Description  of  Respondents:  Persons 
submitting  an  NDA,  amendment  or 
supplement,  or  submitting  information 
on  a  patent  after  NDA  approval,  and 
persons  submitting  an  ANDA  or 
505(b)(2)  application  containing  a 
patent  certification  of  invalidity  or 
noninfringement  of  a  patent. 

We  estimate  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden^ 


21  CFR  Section 

No.  of  Respondents 

Frequency  of 
Responses 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

314.50(a)  through  (f),  (h).  and  (k)  (citing  21  CFR 

314.53)  FDA  Forms  3542  and  3542a 
314.50(i)(1)(i)  and  314.94(a)(12) 
314.52(a)(3)  and  314.95(a)(3) 

107 
74 
74 

2.8 
1.5 
1.01 

296 

111 

74 

1,684 

4 

12 

498,464 
444 
897 

Total 

499,805 

^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Our  estimates  are  based  on  the 
following  assumptions.  For  the  years 
1998  to  2002,  the  annual  number  of 
original  applications  we  have  received 
containing  a  paragraph  IV  certification 
has  been  61,  58,  79,  90,  and  82, 
respectively.  The  annual  average  is  74 
((61  certifications  +  58  certifications  +79 
certifications  +  90  certifications  +  82 
certifications)  /  5  years  =  74 
certifications  /  year).  Because  the  final 
rule  requires  notice  of  a  paragraph  IV 
certification  filed  in  the  original  ANDA 


or  505(b)(2)  application  or  when  the 
application  is  amended  to  include  a 
paragraph  IV  certification  or  when  such 
notice  did  not  provide  a  full 
opportunity  for  a  30-month  stay,  this 
would  mean  that  these  applicants 
would  provide  one  notice  to  NDA 
holders  and  patent  owners,  and,  in  rare 
instances,  a  second  notice.  We  increase 
the  frequency  of  response  to  account  for 
these  rare  second  notices.  There  may 
still  be  multiple  certifications  made  by 
ANDA  or  505(b)(2)  appHcants  which 


will  not  require  notice.  In  previous 
estimates,  we  have  combined  the 
information  collection  burden  for  both 
the  notice  and  certification.  For 
purposes  of  the  final  rule,  we  assume 
that  the  certification  information 
collection  burden  is  4  hours  and  the 
information  collection  biuden  for  the 
notice  is  12  hours.  We  also  account  for 
the  multiple  niunber  of  certifications 
that  may  have  to  be  provided  by  an 
ANDA  or  505(b)(2)  applicant.  Under 
pre-existing  regulations,  we  have  had 
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NDA  holders  submit  two  or  more 
patents  for  a  single  NDA.  While  this  - 
may  continue  to  occur,  we  believe  that 
this  final  rule  may  reduce  the  number 
of  patents  submitted  for  listing  because 
we  have  clarified  the  type  of  patents 
that  must  be  submitted.  The  number  of 
patents  submitted  could  increase 
because  we  allow  poljonorph  patents  to 
be  submitted  or  it  could  decrease  if  no 
test  data  exist  to  demonstrate  that  a  drug 
product  containing  the  polymorph  will 
perform  the  same  as  the  drug  product 
described  in  the  NDA.  We,  thus, 
estimate  the  number  of  annual 
certifications  at  1.5  x  74  (the  number  of 
original  certifications).  Thus,  the 
information  collection  burden  for  ■ 
§§314.50(i)(l)(i)  and  314.94(a)(12) 
(certifications)  would  be  444  hours  (74 
respondents  x  1.5  response  per 
respondent  x  4  hours  per  response  =  444 
hours).  The  information  burden  for 
§§  314.52(a)(3)  and  314.95(a)(3)  (notices) 
would  be  897  hours  (74  respondents  x 
1.01  response  per  respondent  x  12  hours 
per  response). 

To  estimate  the  number  of  enhanced 
patent  declarations  that  will  be 
submitted  annually,  we  referred  to 
historical  data  on  patent  submissions. 
For  the  years  1998  to  2002.  the  numbers 
of  patents  submitted  to  us  were  159, 
205.  321.  280,  and  268  respectively,  for 
an  annual  average  of  246.6  ((159  patents 
+205  patents  +321  patents+280 
patents+268  patents)  /  5  years  =  247 
patents  /  year).  Because  many  of  these 
individual  patents  are  included  in 
multiple  NDA  submissions,  there  could 
be  multiple  declarations  for  a  single 
patent.  From  our  review  of  submissions, 
we  believe  the  number  of  duplicate 
patent  listings  to  be  20  percent  of  the 
number  of  unique  patents.  Therefore, 
we  estimate  49.2  (246.6  patents  x  20 
percent)  patent  declarations  will  be 
multiple  listings,  and  there  will  be  296 
(247  declarations  +  49  declarations  =   " 
296  declarations)  total  annual  patent 
declarations.  As  we  received  115  and  99 
NDAs  in  2000  and  2001,  respectively, 
we  assume  there  will  be  107  ((115 
apphcations  +  99  applications)  /  2  years 
=  80  applications  /  year)  instances 
where  an  NDA  holder  would  be  affected 
by  the  patent  declaration  requirements 
and  that  each  of  these  holders  would,  on 
average,  submit  2.8  (296  declarations  / 
107  instances  =  2.8  declarations  per 
instance)  on  FDA  Forms  3542  or  3542a. 

However,  §  314.53(b)  and  (c)  have 
different  impacts  on  the  hours  per 
response.  On  the  one  hand.  §  314.53(b) 
might  decrease  the  reporting  burden 
because  it  would  specify  certain  patents 
that  must  not  be  submitted,  and  thus 
NDA  applicants  and  holders  and  patent 
owners  will  not  submit  information  on 


those  patents.  On  the  other  hand. 
§  314.53(b)  will  require  NDA  applicants 
and  holders  or  patent  owners  to  submit 
patent  information  on  different  forms  of 
the  active  ingredient  described  in  the 
NDA,  and  this  could  result  in  more 
patent  information  being  submitted  or 
less  patent  information  if  test  data  do 
not  exist  to  demonstrate  that  a  drug 
product  containing  the  poljrmorph  will 
perform  the  same  as  the  drug  product 
described  in  the  NDA.  We  cannot 
determine  whether  the  potential  net 
effect  will  increase,  decrease,  or  not 
change  the  overall  burden  associated 
with  submitting  patent  information,  so 
we  have  not  assigned  any  change  in  the 
total  reporting  burden  for  the  change  in 
patent  information  alone. 

In  contrast,  §  314.53(c)  makes  the 
patent  declaration  more  detailed.  The 
change  in  the  declaration  will  increase 
the  burden  hours  per  response  under 
§  314.50(h)  (the  provision  under  which 
we  covered  patent  declarations 
described  in  §  314.53(c))  because 
respondents  will  be  required  to  be  more 
precise  in  their  declarations.  Based  on 
other  rules  that  require  respondents  to 
compile  and  submit  information  in  their 
possession,  we  estimate  that  the 
information  required  to  be  submitted  on 
the  patent  declaration  forms,  FDA 
Forms  3542  or  3542a,  will  result  in  an 
additional  information  collection 
burden  of  18  hours.  However,  the 
previous  burden  hour  estimate  of  1,666 
hours  for  §  ?14.50  covered  paragraphs 
(a)  through  (f),  in  addition  to  paragraphs 
(h)  and  (k)  (see  66  FR  29143  at  29146, 
May  29,  2001).  We  are  unable  to 
determine  how  many  of  the  1 ,666  hours 
were  devoted  to  patent  declarations,  so, 
in  this  table,  we  simply  add  18  hours  to 
the  1.666  hour  estimate  for  §  314.50(a) 
through  (f).^(h),  and  (k).  resulting  in  a 
burden  hour  estimate  of  1,684  hours 
(1.666  hours  +  18  hours)  to  account  for 
a  respondent's  need  for  more  time  to 
make  and  verify  the  patent  declaration. 
Thus,  the  information  collection  burden 
for  §  314.50(a)  through  (f).  (h),  and 
(k)(citing  §  314.53)  will  increase  from 
the  estimate  we  made  in  the  proposed 
rule  of  209.560  hours  to  498,464  hours 
(296  annual  responses  x  1,684  hours  per 
response  =  498,464  hours). 

The  information  collection  provisions 
of  this  final  rule  have  been  submitted  to 
OMB  for  review.  Prior  to  the  effective 
date  of  this  final  rule,  FDA  will  publish 
a  notice  in  the  Federal  Register 
announcing  OMB's  decision  to  approve, 
modify,  or  disapprove  the  information 
collection  provisions  in  this  final  rule. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection,  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number. 

IX.  Analysis  of  Economic  Efifects 

We  have  examined  the  impacts  of  the 
rule  under  Executive  Order  12866,  and 
the  Regulatory  Flexibilitj'  Act  (5  U.S.C. 
601-612),  and  under  the  Unfunded 
Mandates  Reform  Act  (UMRA)  (2  U.S.C. 
1501  et  seq.].  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages,  distributive 
impacts,  and  equity).  Unless  the  agency 
certifies  that  the  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
the  Regulatory  Flexibility  Act.  as 
amended  by  the  Small  Business 
Regulator)' "Flexibility  Act  (SBREFA). 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  economic  impact  of  a  rule  on 
small  entities.  Section  202  of  UMRA 
requires  that  agencies  prepare  a  written 
statement  of  anticipated  costs  and 
benefits  before  proposing  any  rule  that 
may  result  in  expenditures  by  State, 
local,  and  tribal  governments  in  the 
aggregate,  or  by  the  private  sector,  of 
SlOO-million  in  any  one  year  (adjusted 
aimually  for  inflation).  We  have 
conducted  analyses  of  the  rule,  and 
have  determined  that  the  rule  is  ' 
consistent  with  the  principles  set  forth 
in  the  Executive  Order  and  in  these 
statirtes. 

The  final  rule  is  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order.  With  respect  to  the 
Regulatory  Flexibility  Act,  we  certify 
that  this  final  rule  is  not  expected  to 
have  a  significant  impact  on  a 
substantial  number  of  small  entities.  - 
This  regulatory  action  is  also  a  major 
rule  under  the  Congressional  Review 
Act.  The  discussion  of  costs  and 
benefits  is  consistent  with  the 
requirements  of  the  UMRA. 

A.  Summary 

The  economic  impacts  arise  from  a 
variety  of  effects  of  this  rule.  The 
primary  effect  is  the  elimination  of 
multiple  30-month  stays,  which  (as 
explained  earlier)  4vill  result  in  earlier 
market  entry  by  generic  drug 
manufacturers  without  appreciable 
effects  on  pharmaceutical  innovation. 
Earlier  generic  competition  will  result 
in  gains  for  two  groups.  It  will  reduce 
pharmaceutical  prices  to  consumers  and 
increase  net  revenues  of  generic  drug 
manufacturers.  Earlier  competition  also 


36700  Federal  Register/ Vol.  68,  No.  117 /Wednesday,  June  18.  2003 /Rules  and  Regulations 


will  result  in  a  revenue  loss  for 
innovator  drug  companies,  which  will 
be  offset  slightly  by  a  reduction  in 
associated  costs.  We  believe  that  the 
rule  will  also  reduce  legal  fees 
associated  with  disputed  patents, 
although  we  are  unable  to  provide 
quantitative  estimates  of  this  effect.  In 
addition,  innovator  drug  companies  will 
face  a  burden  of  completing  revised 


patent  declaration  forms.  Finally,  those 
NDA  holders  wishing  to  submit  patents 
claiming  different  polymorphs  of  the 
active  ingredient  described  in  the  NDA 
will  need  to  have  test  data 
demonstrating  "sameness."  Table  2 
below  provides  a  summary  of  our 
estimates  of  these  effects  andoverall  net 
benefits.  The  benefits  and  costs  are 
annualized  at  a  7-percent  discount  rate 


over  10  years.  We  have  chosen  this  time 
period  because  the  Centers  for  Medicare 
and  Medicaid  Services  (CMS),  the 
source  of  the  most  reliable 
pharmaceutical  expenditure  estimates, 
projects  these  expenditures  only  for  the 
next  10  years.  We  expect  that  this  rule 
will  generate  substantial  net  benefits 
beyond  this  time  period. 


Table  2.— Economic  Effects  of  the  Rule^ 


Effects 

Amount  per  year  (millions  of  dollars) 

Gains 
•Savings  to  consumers 
•  Net  revenues  to  generic  manufactures 
•Reduced  legal  costs 

3.290 

1,810 

Not  quantified 

Losses 

•  Revenue  loss  to  innovator  firms  (net  of  associated  costs) 

•  Costs  of  patent  declarations  and  data  to  support  polymorph  patent  submissions 

4,870 
<10 

Net  Benefits 

220 

'  Gains  and  Losses  include  impacts  of  an  economic  transfer  in  addition  to  changes  in  resource  costs. 


These  estimates  are  derived  using 
methods  and  data  similar  to  those 
described  at  more  length  in  the 
preamble  to  the  proposed  rule 
published  in  the  Federal  Register  on 
October  24,  2002  {see  67  FR  65448  at 
65459  to  65464).  In  that  analysis,  we 
found  that  the  increase  in  revenues  to 
generic  drug  manufacturers  would  be 
$19,117  billion  over  10  years,  or  $1.8 
billion  per  year  if  annualized  assuming 
a  7-percent  discount  rate.  The  benefit  to 
consumers  would  be  $34,822  billion 
over  10  years  or  an  annualized  $3.3 
billion.  We  found  that  the  reduction  in 
revenues  to  innovator  firms  would  he 
mitigated  somewhat  by  the  reduction  in 
marketing  expenses  and  that  the  cost 
would  be  $51,508  billion  over  ten  years, 
or  an  annualized  $4.9  billion.  The  10- 
year  net  benefit  is  $2,356  billion,  and 
the  annualized  net  benefit  is 
approximately  $220  million. 

With  respect  to  the  changes  in  market 
shares,  the  gains  to  consumers  and 
generics  equal  the  losses  to  innovators. 
An  uncertainty  estimate  on  the  cost  side 
would  equal  the  uncertainty  on  the 
benefit  side  of  such  a  transfer  and 
would  not  affect  our  projection  of  net 
benefits.  Our  projection  of  net  benefits 
is  driven  by  our  estimate  of  support 
costs.  The  primary  economic  impact  of 
this  action  is  a  transfer  from  innovator 
drug  firms  to  consumers  and  generic 
drug  firms.  But  as  innovator  drug  firms 
face  a  decline  in  revenues,  they  will 
save  substantial  resources  used  to 
support  their  products.  These  support 
costs,  which  include  marketing, 
advertising,  and  administration, 
outweigh  the  costs  associated  with 


polymorph  testing  and  completing  the 
revised  declaration,  so  the  rule  is  a  net 
benefit.  These  support  costs  are  based 
on  a  point  estimate  provided  by 
literature  that  does  not  customarily 
provide  confidence  intervals.  We 
cannot,  therefore,  provide  confidence 
intervals  about  our  net  benefit  estimate, 
but  believe  the  uncertainty  to  be  small, 
relative  to  the  projected  net  benefit. 
We  received  no  comment  on  the 
analysis  published  with  the  proposal. 
We  continue  to  believe  these  estimates 
to  be  reasonable  and  include  them  in 
the  final  rule.  This  final  rule,  however, 
contains  provisions  that  differ  from 
what  was  in  the  proposed  rule.  To 
account  for  these  provisions,  we  have 
changed  our  analysis  of  the  burden  of 
providing  the  information  required  for 
completing  the  patent  declaration  and 
we  assess  the  impact  of  the  requirement 
that  NDA  applicants  or  holders  or 
patent  owners  submitting  patents 
claiming  different  polymorphs  of  the 
active  ingredient  described  in  the  NDA. 
In  all  other  major  respects,  however,  our 
analysis  is  unchanged  from  the 
proposal,  so  we  do  not  repeat  here  some 
parts  of  our  analysis  that  were  described 
in  detail  in  the  proposal  (see  67  FR 
65448  at  65459  to  65464). 

B.  Benefits  of  the  Regulation 

We  have  identified  two  principal 
effects  from  the  elimination  of  30-month 
stays.  These  effects  are  impacts 
associated  with  parties  gaining  in 
economic  transfer.  Generic  drug 
manufacturers  gain  the  market  share  lost 
by  innovators.  Generic  revenues, 
therefore,  would  be  expected  to 


inorease.  Also,  to  the  extent  that  these 
generic  drugs  are  less  expensive  than 
innovator  drugs,  consumers  will  benefit 
from  saving  money  as  a  result  of  earlier 
access.  Our  model,  as  described  in  the 
proposed  rule  (see  67  FR  65448  at  65460 
to  65462),  estimates  costs  and  benefits 
to  consumers  and  innovators  and 
generic  drug  firms  for  the  first  year  the 
rule  would  be  in  effect.  The  projected 
changes  in  market  shares  and  prices  in 
the  model  are  based  on  studies 
published  in  the  economic  literature 
and  by  FDA.  We  then  escalate  the  1-year 
estimates  by  the  CMS — projected  annual 
percentage  increases  in  prescription 
drug  expenditures  to  obtain  estimates 
for  10  years.  This  10-year  stream  is  then 
annualized  at  a  7-percent  discount  rate 
to  obtain  the  annualized  estimate. 

1 .  Gains  to  Consumers 

Generic  drugs  are  cheaper  than  their 
innovator  counterparts.  As  a  generic 
drug  gains  market  share  and  its  price 
falls,  consumers  save  more  money.  The 
elimination  of  multiple  30-month  stays 
per  ANDA  and  505(b)(2)  applications 
and  earlier  market  entry  by  generic 
drugs  will  reduce  consumer 
expenditures  on  pharmaceuticals.  We 
estimate  that  the  1-year  savings  to 
consumers'  are  projected  to  be  $2,040 
billion.  We  use  the  CMS  pharmaceutical 
expenditure  projections  to  escalate  the 
base  year  figure  results  in  a  10-year 
consumer  savings  estimate  of  $34,822 
billion  for  the  final  rule.  Our  annualized 
benefit  using  a  7-percent  discount  rate 
is  $3,288  billion,  the  same  as  the 
proposed  rule. 
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2.  Gains  to  the  Generic  Drug  Industry 

Innovator  market  share  erosion  is 
accompanied  by  a  gain  in  generic 
market  share.  We  estimate  the  1-year 
increase  in  revenues  to  be  $1,120 
billion.  Escalating  this  impact  by  the 
annual  increases  in  pharmaceutical 
expenditures  yields  a  10-year  revenue 
gain  of  $19,117  billion.  Our  annualized 
impact  using  a  7-percent  discount  rate 
is  $1,805  billion.  These  estimates  are  the 
same  as  in  the  proposed  rule. 

3.  Benefits  Not  Quantified 

Many  important  benefits  associated 
with  this  final  rule  are  difficult  to 
quantify.  The  benefits  to  consumers 
from  lower  prices  also  involve  favorable 
secondary  benefits  from  improved 
access  to  less  expensive  drugs.  While 
the  economic  literature  indicates 
generic  competition  does  not  lead  to 
significant  overall  increases  in  the 
quantity  of  drugs  demanded,  we 
nevertheless  recognize  this  rule  has 
favorable  distributional  effects  for 
consumers  who  otherwise  may  not  have 
been  able  to  afford  some  medications. 
Such  a  benefit  is  consistent  with  the 
objective  of  improving  access  to 
affordable  quality  healthcare. 
Consumers  with  better  access  to 
affordable  safe  and  effective  therapies 
are  healthier  and  enjoy  a  higher  quality 
of  life. 

By  addressing  multiple  30-month 
stays,  this  final  rule  is  removing  a 
barrieY  to  entry  for  generic  drug  firms. 
In  principle,  the  removal  of  a  barrier  to 
entry  would  imply  an  increase  in 
economic  efficiency.  The  existing 
economic  literature,  however,  indicates 
no  significant  increase  in  the  quantity  of 
drugs  demanded  with  generic  entry, 
implying  no  gain  in  efficiency  fi-om  the 
removal  of  the  barrier  to  entry.  Thiis,  we 
do  not  quantify  any  efficiency  gains  in 
our  analysis.  Nevertheless,  this  rule 
encourages  more  and  earlier  market 
entry  by  generic  dnlg  firms  and  may 
impact  consumption  in  a  way  not 
captured  by  the  economic  literature.  To 
that  extent,  we  believe  this  rule  has  the 
potential  to  increase  economic 
efficiency. 

The  costs  of  allocating  legal  resources 
to  defend  patent  protections  are 
substantial.  We  do  not  know  the  extent 
to  which  this  final  rule  will  reduce  such 
costs,  but  by  eliminating  multiple  30- 
month  stays  per  ANDA  and  505(b)(2) 
application,  we  are  reducing  the  number 
of  instances  where  innovator  and 
generic  drug  firms  would  engage  in  such 
litigation.  Moreover,  we  believe  that  this 
rule  will  reduce  litigation  because  it 
clarifies  which  patents  must  and  must 
not  be  submitted  and  deduces  incentives 


for  submitting  patent?  that  may 
ultimately  be  found  invalid.  It  logically 
follows  that  the  reduction  in  resources 
devoted  to  litigation  would  result  in 
savings  to  both  innovator  and  generic 
drug  firms. 

This  final  rule  reduces  the  level  of 
uncertainty  associated  with  drug 
marketing  decisions.  For  example,  the 
final  rule  diminishes  incentives 
associated  with  submitting  later-issued 
patents  late  in  the  patent  life  or 
exclusivity  period  of  the  product 
described  in  the  NDA.  Increasing  the 
predictability  of  the  generic  drug  entry 
process  reduces  product  introduction 
costs  faced  by  generic  drug  firms.  Jn  the 
final  rule,  we  are  also  addressing  a 
source  of  confusion  over  the  submission 
of  polymorph  patents  for  listing  in  the 
Orange  Book.  We  believe  that  a  more 
predictable  business  environment 
benefits  both  innovator  and  generic  drug 
firms. 

Another  important  benefit  of  the  final 
rule  involves  the  balance  between 
rewarding  innovation  and  the 
availability  of  less  expensive  drugs.  In 
striking  this  balance,  we  do  not  believe 
that  the  Hatch- Waxman  Amendments 
intended  to  create  the  potential  for  NDA 
holders  to  obtain  multiple  30-month 
stays  to  unduly  delay  generic 
competitors.  We  believe  this  balance  to 
be  important,  yet  find  the  value  difficult 
to  quantify.  Nevertheless,  in  addressing 
the  issue  of  multiple  30-month  stays,  we 
believe  this  action  has  the  very  valuable 
benefit  of  preserving  the  balance  struck 
in  the  Hatch- Waxman  Amendments. 

4.  Total  Benefits  of  the  Regulation 

The  total  quantified  benefits  of  this 
final  rule  include  the  gains  in  generic 
drug  manufacturer  revenues  and 
consiuner  savings  from  earlier  access  to 
less  expensive  pharmaceuticals.  These 
quantified  gains  to  consumers  and 
generic  drug  companies  are  the  result  of 
an  economic  transfer.  The  1-year 
benefits  to  generic  drug  manufacturers 
and  consumers  are  $1,119  billion  and 
$2,040  billion,  respectively.  Escalating 
these  base  year  costs  over  10  years 
yields  generic  drug  manufacturer 
revenue  gains  of  $19,117  billion  and 
consumer  savings  of  $34,822  billion,  for 
a  total  of  $53,940  billion.  The  10-year 
annualized  benefits,  using  a  7-percent 
discount  rate,  are  $1,805  billion  for 
generic  drug  manufacturers  and  $3,288 
billion  for  consumers,  for  a  total  of 
$5,093  billion. 

C.  Costs  of  the  Regulation 

In  the  proposed  rule,  we  identified 
two  sources  of  costs.  Innovators  lose 
revenues  from  earlier  generic 
competition  and  innovators  must 


complete  patent  declarations.  The  loss 
in  revenues  to  innovator  drug 
companies  is  part  of  an  economic 
transfer,  but  is  included  in  this  analysis 
with  the  resource  costs  associated  with 
this  action.  We  summarize  the  revenue 
loss  and  we  assess  the  costs  associated 
with  the  declaration  requirement.  In 
addition,  we  estimate  the  burden  to 
industry  fixjm  the  requirement  that,  for 
submission  of  patents  claiming  different 
polymorphs  of  the  active  ingredient 
described  in  the  NDA,  there  must  be  test 
data  demonstrating  that  a  drug  product 
containing  the  polymorph  will  perform 
the  same  as  the  drug  product  described 
in  the  NDA. 

In  the  proposed  rule,  we  addressed 
potential  concerns  about  the  effect  this 
action  may  have  on  iimovation.  After 
considering  potential  impacts,  we 
concluded  that  any  negative  effect 
would  be  minimal.  As  discussed  in  the 
proposed  rule,  while  the  initial  30- 
month  stay  is  part  of  the  balance  struck 
in  the  Hatch-Waxman  Amendments  to 
reward  innovation,  the  subsequent  stavs 
are  not  part  of  this  balance.  According 
to  the  FTC  report,  most  of  the  court 
rulings  examined  by  the  FTC,  which 
involved  a  subsequent  30-month  stay, 
found  the  underlying  patent  to  be  either 
invalid  or  not  infringed.  Extending 
market  exclusivity  through  multiple 
stays  is  a  strategy  that  has  become 
popular  in  the  last  few  years  and  is  not 
a  longstanding  source  of  research 
funding.  Subsequent  stays  could 
actually  hinder  innovation  through  the 
replacement  effect,  in  that  they  provide 
a  disincentive  for  an  NDA  holder  to 
improve  upon  its.own  product. 
Moreover,  to  the  extent  that  subsequent 
30-month  stays  might  be  associated  with 
increases  in  spending  on  research,  these 
increases  do  not  necessarily  improve 
social  welfare  (see  67  FR  65460).  We 
received  no  comment  on  our  assessment 
of  the  impact  on  innovation  and 
continue  to  believe  it  to  be  reasonable. 

1.  Innovator  Revenue  Loss 

As  discussed  in  the  analysis  of 
impacts  in  the  proposed  rule,  the 
elimination  of  multiple  30-month  stays 
per  ANDA  or  505(b)(2)  application 
allows  generic  drugs  to  enter  the  market 
earlier.  Upon  entry,  generic  versions  of 
an  innovator  drug  gradually  lower  their 
prices  and  take  market  share  from  the^ 
iimovator.  With  the  loss  of  market  share, 
innovator  revenues  are  lower  than  they 
would  be  had  the  innovator  been 
allowed  to  use  multiple  30-month  stays 
to  delay  generic  entry.  In  the  analysis  in 
the  proposed  rule,  we~  used  data  from 
instances  where  generics  had  been 
blocked  with  multiple  30-month  stays 
and  calculated  the  impact  of  a  typical 
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drug  being  blocked  for  a  typical  period 
of  time.  We  estimated  the  1-year  loss  in 
innovator  revenues  to  be  $3,160  billion. 
As  discussed  in  the  proposed  rule,  we 
believe  that  the  negative  impact  on 
innovators  from  earlier  generic 
competition  will  be  mitigated  somewhat 
by  a  reduction  in  required  innovators' 
costs.  With  earlier  generic  competition, 
innovators  will  reduce  marketing 
expenses.  In  the  proposed  rule,  we 
estimated  the  1-year  reduction  in 
support  costs  to  be  approximately  $142 
million.  For  the  final  rule,  we  estimate 
that  the  1-year  loss  in  revenues,  after 
adjusting  for  the  reduction  in  support 
costs,  is  $3,017  billion,  the  same  as  in 
the  proposed  rule. 

2.  Declaration  Costs 

In  the  proposed  rule,  we  used  earlier 
information  collection  data  to  estimate 
there  will  be  124  annual  patent 
declarations  by  innovator  Tirms.  We 
now  believe  that  the  number  of  patents 
submitted  to  us  each  year  would  better 
estimate  the  annual  number  of  patent 
declarations.  For  the  years  1998  to  2002, 
the  numbers  of  patents  submitted  to  us 
were  159,  205,  321,  280,  and  268 
respectively,  for  an  annual  average  of 
246.  We  understand  that  many  of  these 
individual  patents  are  included  in 
multiple  NDA  submissions,  so  there 
could  be  multiple  declarations  for  a 
single  patent  and  this  method  could 
underestimate  the  number  of 
declarations.  From  our  review  of 
submissions,  we  believe  the  number  of 
duplicate  patent  listings  to  be  20 
percent  of  the  number  of  unique 
patents.  Therefore,  we  estimate  49.2 
(246.6  X  20  percent)  patent  declarations 
will  be  multiple  listings,  and  there  will 
be  295.8  (246.6  -t-  49.2)  annual  patent 
declarations.  We  have  created  patent 
declaration  forms  to  make  the 
submission  of  patent  information  less 
burdensome.  The  two  forms,  for  filing 
with  an  NDA  submission  and  upon  or 
after  NDA  approval,  will  contain  more 
information,  but  we  have  simplified  the 
format  to  make  these  easier  to  complete. 
In  simplifying  the  forms,  we  believe  our 
initial  estimate  of  24  additional  hours 
per  declaration  to  complete  these  forms 
likely  overstates  the  actual  burden.  To 
account  for  the  simplification  of  the 
declaration  process,  we  have  lowered 
the  expected  time  required  to  complete 
a  patent  declaration  to  18  hours. 

A  regulatory  affairs  specialist  could 
perform  the  tasks  associated  with  this 
process.  Based  on  the  total  average 
hourly  compensation  of  $55.14-  the 


estimated  cost  would  be  $992  ($55.14 
per  hour  x  18  hours)  per  event.  The 
burden  on  individual  firms  would 
depend  on  the  number  of  declarations 
they  submit.  We  estimate  that  the  1-year 
burden  for  submitting  patent  declaration 
forms  is  $293,000  ($992  per  event  x 
295.8  events). 

3.  Cost  of  Submitting  Polymorph  Patents 

We  are  requiring  the  submission  of 
patent  information  for  patents  that  claim 
different  polymorphs  of  the  active 
ingredient  described  in  the  NDA.  NDA 
holders  will  now  be  able  to  submit  these 
polymorph  patents  for  listing  in  the 
Orange  Book,  as  long  as  they  have  test 
data  demonstrating  that  a  drug  product 
containing  the  polymorph  will  perform 
the  same  as  the  drug  product  described 
in  the  NDA. 

We  cannot  make  a  precise  estimate  of 
the  impact  of  these  requirements,  as 
costs  can  vary  substantially  depending 
on  the  substance  being  tested,  the 
number  of  subjects  required,  the  cost  of  ' 
raw  materials,  and  other  factors.  As  part 
of  an  unrelated  study  in  1998,  we 
commissioned  a  contractor.  Eastern 
Research  Group  (ERG)  to  estimate  the 
cost  of  bioequivalence  testing.  We 
believe  the  burden  of  demonstrating  that 
a  drug  product  containing  the 
polymorph  will  perform  the  same  as  the 
drug  product  described  in  the  NDA  to 
be  similar  to  that  of  demonstrating 
bioequivalence.  Our  estimates  include 
both  the  cost  of  manufacturing  the  batch 
and  the  cost  of  conducting  the 
bioequivalence  testing.  ERG  found  the 
cost  of  performing  such  testing  to  be 
between  $70,000  and  $750,000. '  We 
believe  the  cost  of  showing  "sameness" 
to  be  at  the  higher  end  of  this  range,  and 
estimate  the  burden  to  be  between 
$500,000  and  $750,000.  The  midpoint  of 
this  estimate  is  $625,000.  (We  did  not 
adjust  the  ERG  estimates  for  inflation.) 

We  believe  a  firm's  decision  to  submit 
a  polymorph  patent  for  listing  will 
depend  on  whether  the  expected 
benefits  to  the  firm  from  listing  exceed 
the  costs  of  showing  "sameness."  We 
recognize  that  potential  benefits  from 
listing  polymorph  patents  may  be 
reduced  by  the  elimination  in  the  final 
rule  of  multiple  30-month  stays  in 
approval  of  ANDA  or  505(b)(2) 
applications.  Thus,  the  cost  of 
demonstrating  "sameness"  would  deter 
submitting  patents  for  listing  with 
expected  values  less  than  approximately 


'The  figure  of  S55.14  represents  the  hourly  rate 
for  ''lawyer"  from  the  Bureau  of  Labor  Statistics 
2003  National  Compensation  Survey  of  S38.77.  and 


then  adjusted  for  inflation  at  1.58  percent 
(unadjusted  CPI-U)  and  increased  40  percent  to 
account  for  benefits. 

'  Pharmaceutical  Industry  Cost  Savings  Through 
Use  of  the  Scale-up  and  Post-Approval  Change 
Guidance  for  Immediate  Release  Solid  Oral  Dosage 
Forms  (  SUPAC-IR).  prepared  for  FDA.  1998,  p.  63 


$625,000.  We  believe  the  typical  value 
of  a  deterred  polymorph  patent  to  be 
substantially  less  than  the  cost  of 
submission  of  the  patent  for  listing,  as 
many  of  the  patents  have  little  value 
without  the  ability  to  delay  generic 
entry  through  multiple  30-month  stays. 
For  this  analysis,  we  assume  such  low 
value  patents  to  be  worth  approximately 
20  percent  of  the  cost  of  showing 
"sameness,"  or  $125,000. 

We  believe  the  annual  number  of 
polymorph  patents  that  will  be 
submitted  for  listing  to  be  small,  but  we 
do  not  know  with  certainty.  We 
reviewed  a  publicly  available  listing  of 
NDAs  in  which  an  outside  party  had 
identified  patents  it  judged  to  be 
polymorph  patents.  Of  the  105  NDAs  in 
the  sample,  there  were  13  polymorph 
patents.  Applying  that  same  ratio  to  the 
107  expected  NDAs  per  year,  we 
estimate  13.2  (107  x  13  /  105)  potential 
polymorph  patents  to  be  submitted  for 
listing  per  year.  We  assume  that  a 
polymorph  patent  will  have  a  high 
potential  value  (greater  than  $625,000 — 
the  midpoint  of  the  testing  cost 
estimates)  and  be  submitted,  or  will 
have  a  low  potential  value  ($125,000) 
and  not  be  submitted.  With  the 
elimination  of  multiple  30-month  stays 
per  ANDA  or  505(b)(2)  application,  we 
believe  the  number  of  high-value 
polymorph  patents  to  be  a  subset  of  the 
number  of  total  polymorph  patents,  and 
assume  three-fourths  of  the  potential 
patents  will  not  be  submitted  for  listing. 
Thus,  we  assume  3.3  (13.2  potential 
patents  x  0.25  likelihood  of  being  high 
value)  patents  will  be  submitted  for 
listing  at  a  1-year  cost  of  $2.06  million 
(3.3  patents  x  $625,000  cost  per  patent). 
Likewise,  we  assume  9.9  (13.2  potential 
patents  x  0.75  likelihood  of  being  low 
value)  patents  will  not  be  submitted 
each  year.  We  estimate  the  1-year  cost 
from  the  inability  to  submit  these 
patents  for  listing  to  be  $1.24  million 
(9.9  patents  x  $125,000  value  of  low- 
value  patent)  and  the  1-year  burden 
associated  with  the  test  data 
demonstrating  "sameness"  for 
polymorph  patents  to  be  submitted  for 
listing  is  estimated  to  be  $3.3  million 
($2.06  million -f  $1.24  million). 

4.  Total  Costs  of  the  Regulation 

The  total  costs  of  the  final  rule 
include  the  lost  revenues  to  innovator 
firms  from  the  erosion  of  market  share, 
mitigated  by  the  decrease  in  support 
costs,  the  cost  of  completing  a  more 
detailed  patent  declaration,  and  the 
costs  associated  with  the  requirement 
that  test  data  exist  demonstrating 
"sameness"  in  order  to  submit  a 
polymorph  patent  for  listing.  The 
estimated  1  -year  loss  in  revenues  from 
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erosion  of  market  share  is  $3,160  billion 
and  the  reduction  in  support  costs 
would  reduce  this  loss  by  $142  million. 
We  estimate  the  1-year  cost  of  providing 
the  patent  declaration  information  by 
completing  the  patent  declaration  forms 
is  $293,000  and  the  cost  associated  with 
polymorph  patents  is  $3.3  million. 
Thus,  we  estimate  the  1-year  cost  to 
innovator  firms  is  $3,022  billion. 

We  recognize  that  in  projecting  the 
future  impact  of  this  final  rule,  we  must 
account  for  changes  in  the  market  for 
pharmaceuticals.  The  Office  of  the 
Actuary  at  CMS,  projects  that 
expenditures  on  prescription 
pharmaceuticals  will  increase 
dramatically  in  the  near  future.  As  in 
the  proposed  rule,  we  account  for  the 
projected  growth  in  pharmaceutical 
expenditures  by  escalating  our  1-year 
estimate  by  the  annual  CMS  projected 
growth  in  prescription  drug 
expenditures.  We  estimate  the  10-year 
costs  for  the  final  rule  are  $51,584 
billion.  We  annualized  over  the  10-year 
period  at  a  7  percent  discount  rate 
yields  to  obtain  a  cost  of  $4,871  billion. 

D.  Summary  of  Costs  and  Benefits 

We  estimate  the  10-year  cost  of. this 
final  rule  to  be  $51,584  billion  and  the 
aimualized  cost  to  be  $4,871  billion. 
The  10-year  benefit  of  this  final  rule  is 
estimated  to  be  $53,940  billion  and  the 
annualized  benefit  is  $5,093  billion. 
These  benefit  and  cost  figiu^s  include 
the  estimated  impacts  of  an  economic 
transfer.  Thus,  the  10-year  net  benefit  is 
.  $2,356  billion  and  the  annualized  net 
benefit  is  $222  million.  The  quantified 
benefits  exceed  the  quantified  costs. 

Moreover,  there  are  benefits  that  are 
difficidt  to  quantify.  These  benefits 
include  reduced  costs  of  litigation  and 
more  predictability  in  the  business 
environment.  The  benefits  to  consumers 
also  involve  favorable  secondary 
benefits,  such  as  improved  access  to  less 
expensive  drugs.  It  also  preserves  the 
balance  struck  in  the  Hatch-Waxman 
Amendments. 

E.  Regulatory  AJtematives 

In  creating  this  final  rule,  we 
considered  several  regulatory 
alternatives,  including  not  enacting  this 
rule.  We  rejected  the  alternative  of  not 
enacting  this  final  rufe  because  under 
the  current  situation,  NDA  holders  and 
patent  owners  are  able  to  use  multiple 
30-month  stays  to  delay  generic  entry 
and  frustrate  the  intent  of  the  Hatch- 
Waxman  Amendments.  We  considered 
allowing  the  submission  of  polymorph 
patents  for  listing  in  the  Orange  Book 
without  the  required  test  data 
demonstrating  "sameness."  We  rejected 
this  alternative  as  we  decided  that  a 


patent  claiming  different  pol>'morphs  of 
the  active  ingredient  described  in  the 
NDA  needed  to  have  test  data 
demonstrating  that  a  drug  product 
containing  the  polymorph  will  perform 
the 'same  as  the  drug  product  described 
in  the  NDA.  This  requirement  is  similar 
to  the  requirement  of  establishing 
bioequivalence. 

We  also  considered  using  the  current 
system  of  patent  declarations.  This 
alternative  was  also  rejected  because  the 
pre-existing  declaration  information 
may  be  insufficient  to  prevent  NDA 
applicants  and  holders  and  patent 
owners  from  submitting  patents  to  us 
that  should  not  be  submitted  and  listed 
under  the  act.  The  choices  to  require 
tests  demonstrating  "sameness"  for 
polymorph  patents-and  the  required 
patent  information  provided  in  the 
patent  declarations  are  particularly 
important  in  light  of  the  fact  that  we 
lack  the  authority,  expertise  and 
resources  to  evaluate  patents  submitted 
to  determine  whether  they  should  be 
listed  in  the  Orange  Book. 

F.  Small  Business  Impact 

Unless  the  agency  certifies  that  the 
rule  is  not  expected  to  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  the  Regulatory  Flexibility  Act, 
as  amended  by  SBREFA,  requires 
agencies  to  analyze  regulatory  options 
that  would  minimize  any  significant 
economic  impact  of  a  rule  on  small 
entities.  In  the  proposed  rule,  we 
certified  that  we  believed  the  rule  is  not 
expected  to  have  a  significant  impact  on 
a  substantial  number  of  small  entities, 
as  we  did  not  know  of  any  small 
innovator  companies  that  use  or  would 
use  multiple  30-month  stays  to  block 
entry  from  generic  competitors.  We  did 
not  receive  comment  on  this 
certification  and  we  continue  to  believe 
that  this  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  21  CFR  Part  314 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Drugs,  Reporting  and 
recordkeeping  requirements. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  314  is 
amended  as  follows: 

PART  314— APPUCATIONS  FOR  FDA 
APPROVAL  TO  MARKET  A  NEW  DRUG 

■  1.  The  authority  citation  for  21  CFR 
part  314  continues  to  read  as  follows: 


Authority:  21  U.S.C.  321,  331,  351.  352, 
353.  355,  355a.  356.  356a,  356b,  356c.  371, 
374,  379e. 

■  2.  Section  314.52  is  amended  by  - 
redesignating  paragraph  (a)(3)  as 
paragraph  (a)(4)  and  by  adding  new 
paragraph  (a)(3)  to  read  as  follows: 

§  31 4.52    Notice  of  certification  of  invalidity 
or  noninfringement  of  a  patent 

(a)  *   *   * 

(3)  This  paragraph  does  not  apply  if 
the  applicant  amends  its  application  to 
add  a  certification  under 
§  314.50(i)(l)(i){A)(4)  when  the 
apphcation  already  contained  a 
certification  under  §  314.50(i)(l)(i){A)(4) 
to  a  patent  unless: 

(i)  The  notice  of  the  previous 
certification  under  §  314.50(i)(l)(i)(A)(4) 
was  withdrawn  or  changed  to  a 
certification  other  than  a  certification 
under  §  314.50(i)(l)(i)(A)(4);  and 

(ii)  The  45-day  period  under  section 
505(c)(3)  of  the  act  had  not  expired;  and 

(iii)  No  person  receiving  notice  under 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section  had  brought  an  action  against 
the  applicant  for  infringement  of  the 
patent  that  was  the  subject  of  the 
withdrawn  or  changed  certification 
under  §  314.50(i)(l)(i)(A)(4). 
***** 

■  3.  Section  314.53  is  amended  by 
revising  paragraph  (b)  and  paragraphs 
(c)(1)  through  (c)(3)  to  read  as  follows: 

§314.53    Submission  of  patent  information. 

***** 

(b)  Patents  for  which  information 
must  be  submitted  and  patents  for 
which  information  must  not  be 
submitted— (1]  General  requirements. 
An  applicant  described  in  paragraph  (a) 
of  this  section  shall  submit  the  required 
information  on  the  declaration  form  set 
forth  in  paragraph  (c)  of  this  section  for 
each  patent  that  claims  the  drug  or  a 
method  of  using  the  drug  that  is  the 
subject  of  the  new  drug  application  or 
amendment  or  supplement  to  it  and 
with  respect  to  which  a  claim  of  patent 
infringement  could  reasonably  be 
asserted  if  a  person  not  licensed  by  the 
owner  of  the  patent  engaged  in  the 
manufacture,  use,  or  sale  of  the  drug 
product.  For  purposes  of  this  part,  such 
patents  consist  of  drug  substance  (active 
ingredient)  patents,  drug  product 
(formulation  and  composition)  patents, 
and  method-of-use  patents.  For  patents 
that  claim  the  drug  substance,  the 
applicant  shall  submit  information  unly 
on  those  patents  that  claim  the  drug 
substance  that  is  the  subject  of  the 
pending  or  approved  application  or  that 
claim  a  drug  substance  that  is  the  same 
as  the  active  ingredient  that  is  the 
subject  of  the  approved  or  pending 
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application.  For  patents  that  claim  a 
polymorph  that  is  the  same  as  the  active 
ingredient  described  in  the  approved  or 
pending  application,  the  applicant  shall 
certify  in  the  declaration  forms  that  the 
applicant  has  test  data,  as  set  forth  in 
paragraph  (b)(2)  of  this  section, 
demonstrating  that  a  drug  product 
containing  the  polymorph  will  perform 
the  same  as  the  drug  product  described 
in  the  new  drug  application.  For  patents 
that  claim  a  drug  product,  the  applicant 
shall  submit  information  only  on  those 
patents  that  claim  a  drug  product,  as  is 
defined  in  §  314.3.  that  is  described  in 
the  pending  or  approved  application. 
For  patents  that  claim  a  method  of  use, 
the  applicant  shall  submit  information 
only  on  those  patents  that  claim 
indications  or  other  conditions  of  use 
that  are  described  in  the  pending  or 
approved  application.  The  applicant 
shall  separately  identify  each  pending 
or  approved  method  of  use  and  related 
patent  claim.  For  approved  applications, 
the  applicant  submitting  the  method-of- 
use  patent  shall  identify  with  specificity 
the  section  of  the  approved  labeling  that 
corresponds  to  the  method  of  use 
claimed  by  the  patent  submitted. 
Process  patents,  patents  claiming 
packaging,  patents  claiming  metabolites, 
and  patents  claiming  intermediates  are 
not  covered  by  this  section,  and 
information  on  these  patents  must  not 
be  submitted  to  FDA. 

(2)  Test  Data  for  Submission  of  Patent 
Information  for  Patents  That  Claim  a 
Polymorph.  The  test  data,  referenced  in 
paragraph  (b)(1)  of  this  section,  must' 
include  the  following: 

(i)  A  full  description  of  the 
polymorphic  form  of  the  drug 
substance,  including  its  physical  and 
chemical  characteristics  and  stability: 
the  method  of  synthesis  (or  isolation) 
and  purification  of  the  drug  substance: 
the  process  controls  used  during 
manufacture  and  packaging:  and  such 
specifications  and  analytical  methods  as 
are  necessary  to  assure  the  identity, 
strength,  quality,  and  purity  of  the 
polymorphic  form  of  the  drug 
substemce; 

(ii)  The  executed  batch  record  for  a 
drug  product  containing  the 
polymorphic  form  of  the  drug  substance 
and  documentation  that  the  batch  was 
manufactured  under  current  good 
manufacturing  practice  requirements; 

(iii)  Demonstration  of  bioequivalence 
between  the  executed  batch  of  the  drug 
product  that  contains  the  polymorphic 
form  of  the  drug  substance  and  the  drug 
product  as  described  in  the  NO  A: 

(iv)  A  list  of  all  components  used  in 
the  manufacture  of  the  drug  product 
containing  the  polymorphic  form  and  a 
statement  of  the  composition  of  the  drug 


product:  a  statement  of  the 
specifications  and  analytical  methods 
for  each  component:  a  description  of  the 
manufacturing  and  packaging 
procedures  and  in-process  controls  for 
the  drug  product:  such  specifications 
and  analytical  methods  as  are  necessary 
to  assure  the  identity,  strength,  quality, 
purity,  and  bioavailability  of  the  drug 
product,  including  release  and  stability 
data  complying  with  the  approved 
product  specifications  to  demonstrate 
pharmaceutical  equivalence  and 
comparable  product  stability:  and 

(v)  Comparative  in  vitro  dissolution 
testing  on  1 2  dosage  units  each  of  the 
executed  test  batch  and  the  new  drug 
application  product. 

(c)  Reporting  requirements — (1) 
General  requirements.  An  applicant 
described  in  psuagraph  (a)  of  this 
section  shall  submit  the  required  patent 
information  described  in  paragraph 
(c)(2)  of  this  section  for  each  patent  that 
meets  the  requirements  described  in 
paragraph  (b)  of  this  section.  We  will 
not  accept  the  patent  information  unless 
it  is  complete  and  submitted  on  the 
appropriate  forms,  FDA  Forms  3542  or 
3542a.  These  forms  may  be  obtained  on 
the  Internet  at  http://www.fda.gov  by 
searching  for  "forms". 

(2)  Drug  substance  (active  ingredient), 
drug  product  (formulation  or 
composition),  and  method-of-use 
patents — (i)  Original  Declaration.  For 
each  patent  that  claims  a  drug  substance 
(active  ingredient),  drug  product 
(formulation  and  composition),  or 
method  of  use.  the  applicant  shall 
submit  FDA  Form  3542a.  The  following 
information  and  verification  is  required: 

(A)  New  drug  application  number: 

(B)  Name  of  new  drug  application 
sponsor; 

(C)  Trade  name  (or  proposed  trade 
name)  of  new  drug: 

(D)  Active  ingredient(s)  of  new  drug: 

(E)  Strength(s)  of  new  drug; 

(F)  Dosage  form  of  new  drug; 

(G)  United  States  patent  number, 
issue  date,  and  expiration  date  of  patent 
submitted: 

(H)  The  patent  owner's  name,  full 
address,  phone  number  and,  if  available, 
fax  number  and  e-mail  address; 

(I)  The  name,  full  address,  phone 
number  and,  if  available,  fax  number 
and  e-mail  address  of  an  agent  or 
representative  who  resides  or  maintains 
a  place  of  business  within  the  United 
States  authorized  to  receive  notice  of 
patent  certification  under  sections 
505(b)(3)  and  505(j)(2)(B)  of  the  act  and 
§§  314.52  and  314.95  (if  patent  owner  or 
new  drug  application  applicant  or 
bolder  does  not  reside  or  have  a  place 
of  business  within  the  United  States); 


(J)  hiformation  on  whether  the  patent 
has  been  submitted  previously  for  the 
new  drug  application; 

(K)  Information  on  whether  the 
expiration  date  is  a  new  expiration  date 
if  the  patent  had  been  submitted 
previously  for  listing; 

(L)  Information  on  whether  the  patent 
is  a  product-by-process  patent  in  which 
the  product  claimed  is  novel; 

(M)  Information  on  the  drug  substance 
(active  ingredient)  patent  including  the 
following: 

{1)  Whether  the  patent  claims  the 
drug  substance  that  is  the  active 
ingredient  in  the  drug  product  described 
in  the  new  drug  application  or 
supplement; 

(2)  Whether  the  patent  claims  a 
polymorph  that  is  the  same  active 
ingredient  that  is  described  in  the 
pending  application  or  supplement; 

(J)  Wnether  the  applicant  has  test 
data,  described  in  paragraph  (b)(2)  of 
this  section,  demonstrating  that  a  drug 
product  containing  the  polymorph  will 
perform  the  same  as  the  drug  product 
described  in  the  new  drug  application 
or  supplement,  and  a  description  of  the 
polymorphic  form(s)  claimed  by  the 
patent  for  which  such  test  data  exist; 

[4)  Whether  the  patent  claims  only  a 
metabolite  of  the  active  ingredient;  and 

(5)  Whether  the  patent  claims  only  an 
intermediate: 

(N)  Information  on  the  drug  product 
(composition/formulation)  patent 
including  the  following: 

(1)  Whether  the  patent  claims  the 
drug  product  for  which  approval  is 
being  sought,  as  defined  in  §  314.3;  and 

(2)  Whether  the  patent  claims  only  an 
intermediate: 

(0)  Information  on  each  method-of- 
use  patent  including  the  following: 

(1)  Whether  the  patent  claims  one  or 
more  methods  of  using  the  drug  product 
for  which  use  approval  is  being  sought 
and  a  description  of  each  pending 
method  of  use  or  related  indication  and 
related  patent  claim  of  the  patent  being 
submitted:  and 

(2)  Identification  of  the  specific 
section  of  the  proposed  labeling  for  the 
drug  product  that  corresponds  to  the 
method  of  use  claimed  by  the  patent 
submitted; 

(F)  Whether  there  are  no  relevant 
patents  that  claim  the  drug  substance 
(active  ingredient),  drug  product 
(formulation  or  composition)  or 
method(s)  of  use,  for  which  the 
applicant  is  seeking  approval  and  with 
respect  to  which  a  claim  of  patent 
infringement  could  reasonably  be 
asserted  if  a  person  cot  licensed  by  the 
owner  of  the  patent  engaged  in  the 
manufacture,  use,  or  sale  of  the  drug 
product: 
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(Q)  A  signed  verification  which  states: 

"The  undersigned  declares  that  this  is  an 
accurate  and  complete  submission  of  patent 
information  for  the  NDA.  amendment  or 
supplement  pending  under  section  505  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act.  This 
time-sensitive  patent  information  is 
submitted  pursuant  to  21  CFR  314.53. 1  attest 
that  I  am  familiar  with  21  CFR  314.53  and 
this  submission  complies  with  the 
requirements  of  the  regulation.  I  verify  under 
penalty  of  perjury  that  the  foregoing  is  true 
and  correct.";  and 

(R)  Information  on  whether  the 
applicant,  patent  owner  or  attorney, 
agent,  representative  or  other  authorized 
official  signed  the  form;  the  name  of  the 
person;  and  the  full  address,  phone 
number  and,  if  available,  the  fax  number 
and  e-mail  address. 

(ii)  Submission  of  patent  information 
upon  and  after  approval.  Within  30 
days  after  the  date  of  approval  of  its 
application  or  supplement,  the 
applicant  shall  submit  FDA  Form  3542 
for  each  patent  that  claims  the  drug 
substance  (active  ingredient),  drug 
product  (formulation  and  composition), 
or  approved  method  of  use.  FDA  will 
rely  only  on  the  information  submitted 
on  this  form  and  will  not  list  or  publish 
patent  information  if  the  patent 
declaration  is  incomplete  or  indicates 
the  patent  is  not  eligible  for  listing. 
Patent  information  must  also  be 
submitted  for  patents  issued  after  the 
date  of  approval  of  the  new  drug 
application  as  required  in  paragraph 
(c)(2)(ii)  of  this  section.  As  described  in 
paragraph  (d)(4)  of  this  section,  patent 
information  must  be  submitted  to  FDA 
within  30  days  of  the  date  of  issuance 
of  the  patent.  If  the  applicant  submits 
the  required  patent  information  within 
the  30  days,  but  we  notify  an  applicant 
that  a  declaration  form  is  incomplete  or 
shows  that  the  patent  is  not  eligible  for 
listing,  the  applicant  must  submit  an 
acceptable  declaration  form  within  15 
days  of  FDA  notification  to  be 
considered  timely  filed.  The  following 
information  and  verification  statement 
is  required: 

(A)  New  drug  application  number; 

(B)  Name  of  new  drug  application 
sponsor; 

(C)  Trade  name  of  new  drug; 

(D)  Active  ingredient(s)  of  new  drug; 

(E)  Strength(s)  of  new  drug; 

(F)  Dosage  form  of  new  drug; 

(G)  Approval  date  of  new  drug 
application  or  supplement; 

(H)  United  States  patent  number, 
issue  date,  and  expiration  date  of  patent 
submitted; 

(I)  The  patent  owner's  name,  full 
address,  phone  niunber  and,  if  available, 
fax  number  and  e-mail  address; 

CJ)  The  name,  full  address,  phone 
niunber  and,  if  available,  fax  number 


and  e-mail  address  of  an  agent  or 
representative  who  resides  or  maintains 
a  place  of  business  within  the  United 
States  authorized  to  receive  notice  of 
patent  certification  under  sections 
505(b)(3)  and  505(j)(2)(B)  of  the  act  and 
§§  314.52  and  314.95  (if  patent  owner  or 
new  drug  application  applicant  or 
holder  does  not  reside  or  have  a  place 
of  business  within  the  United  States): 

(K)  Information  on  whether  the  patent 
has  been  submitted  previously  for  the 
new  drug  application; 

(L)  Information  on  whether  the 
expiration  date  is  a  new  expiration  date 
if  die  patent  had  been  submitted 
previously  for  listing; 

(M)  Information  on  whether  the 
patent  is  a  product-by-process  patent  in 
which  the  product  claimed  is  novel; 

(N)  Information  on  the  drug  substance 
(active  ingredient)  patent  including  the 
following: 

(1)  Whether  the  patent  claims  the 
drug  substance  that  is  the  active 
ingredient  in  the  drug  product  described 
in  the  approved  application; 

(2)  Wnether  the  patent  claims  a 
pol3Tnorph  that  is  the  same  as  the  active 
ingredient  that  is  described  in  the 
approved  application; 

(3)  Whether  the  applicant  has  test 
data,  described  at  paragraph  (b)(2)  of 
this  section,  demonstrating  that  a  drug 
product  containing  the  polymorph  will 
perform  the  same  as  the  drug  product 
described  in  the  approved  application 
and  a  description  of  the  polymorphic 
form(s)  claimed  by  the  patent  for  which 
such  test  data  exist: 

(4)  Whether  the  patent  claims  only  a 
metabolite  of  the  active  ingredient;  and 

(5)  Whether  the  patent  claims  only  an 
intermediate; 

(0)  Information  on  the  drug  product 
(composition/formulation)  patent 
including  the  following: 

(1)  Whether  the  patent  claims  the 
approved  drug  product  as  defined  in 
§314.3;  and 

(2)  Whether  the  patent  claims  only  an 
intermediate; 

(P)  Information  on  each  method-of- 
use  patent  including  the  following: 

(1)  Whether  the  patent  claims  one  or 
more  approved  methods  of  using  the 
approved  drug  product  and  a 
description  of  each  approved  method  of 
use  or  indication  and  related  patent 
claim  of  the  patent  being  submitted; 

(2)  Identification  of  the  specific 
section  of  the  approved  labeling  for  the 
drug  product  that  corresponds  to  the 
method  of  use  claimed  by  the  patent 
submitted;  and 

(3)  The  description  of  the  patented 
method  of  use  as  required  for 
publication; 

(Q)  Whether  there  are  no  relevant 
patents  that  claim  the  approved  drug 


substance  (active  ingredient),  the 
approved  drug  product  (formulation  or 
composition)  or  approved  method(s)  of 
use  and  with  respect  to  which  a  claim 
of  patent  infringement  could  reasonably 
be  asserted  if  a  person  not  licensed  by 
the  ownner  of  the  patent  engaged  in  the 
manufactiu^,  use,  or  sale  of  the  drug 
product; 

(R)  A  signed  verification  which  states: 
"The  undersigned  declares  that  this  is 
an  accurate  and  complete  submission  of 
patent  information  for  the  NDA, 
amendment  or  supplement  approved    - 
under  section  505  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act.  This  time- 
sensitive  patent  information  is 
submitted  pursuant  to  21  CFR  314.53. 1 
attest  that  I  am  familiar  with  21  CFR 
314.53  and  this  submission  complies 
with  the  requirements  of  the  regulation. 
I  verify  under  penalty  of  perjury  that  the 
foregoing  is  true  and  correct.";  and 

(S)  Information  on  whether  the 
applicant,  patent  owner  or  attorney, 
agent,  representative  or  other  authorized 
official  signed  the  form;  the  name  of  the 
person:  and  the  full  address,  phone 
number  and,  if  available,  the  fax  number 
and  e-mail  address. 

(3)  No  relevant  patents.  If  the 
applicant  believes  that  there  are  no 
relevant  patents  that  claim  the  drug 
substance  (active  ingredient),  drug 
product  (formulation  or  composition), 
or  the  method(s)  of  uf  e  for  which  the 
applicant  has  received  approval,  and 
with  respect  to  which  a  claim  of  patent 
infringement  could  reasonably  be 
asserted  if  a  person  not  licensed  by  the 
owner  of  the  patent  engaged  in  the 
manufacture,  use,  or  sale  of  the  drug 
product,  the  applicant  will  verify  this 
information  in  the  appropriate  forms, 
FDA  Forms  3542  or  3542a. 

■  4.  Section  314.95  is  amended  by 
redesignating  paragraph  (a)(3)  as 
paragraph  (a)(4)  and  by  adding  new 
paragraph  (a)(3)  to  read  as  follows: 

§  31 4.95    Notice  of  certification  of  invalidity 
or  noninfringement  of  a  patent 

(a)  *  *  * 

(3)  This  paragraph  does  not  apply  if 
the  applicant  amends  its  application  to 
add  a  certification  under 
§  314.94(a)(12)(i)(A)(4)  when  the 
application  already  contained  a 
certification  under 
§  314.94(a)(12)(i)(A)(4)  to  a  patent 
unless: 

(i)  The  notice  of  the  previous 
certification  imder 

§314.94(a){12)(i)(A)(4)  was  withdrawn 
or  changed  to  a  certification  other  than 
a  certification  under 
§314.94(a)(12)(i)(A)(4): 
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(ii)  The  45-day  period  under  section 
505(j)(5)(B)(iii)  of  the  act  had  not 
expired;  and 

(iii)  No  person  receiving  notice  under 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section  had  brought  an  action  against 
the  applicant  for  infringement  of  the 


patent  that  was  the  subject  of  the 
withdrawn  or  changed  certification 
under  §  314.94(a)(12)(i)(A)(4). 


Dated:  May  23.  2003. 
Mark  B.  McCleilan, 
Commissioner  of  Food  and  Drugs. 

Dated:  |une  9.  2003. 
Tommy  G.  Thompson, 
Secretary  of  Health  and  Human  Senices. 
(This  appendix  will  not  appear  in  the 
Code  of  Federal  Regulations.) 
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Departnrtent  of  Health  and  Human  Sendees 
Food  and  Drug  Administration 

PATENT  INFORMATION  SUBMITTED  WITH  THE 

FILING  OF  AN  NDA,  AMENDMENT,  OR  SUPPLEMENT 

For  Each  Patent  That  Claims  a  Drug  Substance 

(Active  Ingredient),  Drug  Product  (Formulation  and 

Composition)  and/or  Method  of  Use 


Fonm  Approved:  OMB  No.  0910- XXXX 

Expiration  Date:  XX-XX-XX 

See  OMB  Statement  on  Page  3 


NOA  NUMBER 


NAME  OF  APPUCANT/NDA  HOLDER 


The  following  Is  provided  In  accordance  with  Section  S05(b)  and  (c)  of  the  Federal  Food,  Drug,  and  Cosmetic  Act. 


TRADE  NAME  (OR  PROPOSED  TRADE  NAME) 


ACTIVE  INGREDIENT(S) 


DOSAGE  FORM 


STRENGTH(S) 


imwx 


This  patent  declaration  form  is  required  to  be  submitted  to  the  Food  and  Drug  Administration  (FDA)  with  an  NDA  application, 
amendment,  or  supplement  as  required  by  21  CFR  314.53  at  the  address  provided  In  21  CFR  314.53(d)(4). 

Within  thirty  (30)  days  after  approval  of  an  NDA  or  supplement,  or  within  tfiirty  (30)  days  of  issuance  of  a  new  patent,  a  new  patent 
declaration  must  be  submitted  pursuant  to  21  CFR  314.53(c)(2)(ii)  with  all  of  the  required  Information  based  on  the  approved  NDA 
or  supplement.  The  information  submitted  in  the  declaration  form  submitted  upon  or  after  approval  will  t>e  the  only  information  relied 
upon  by  FDA  for  listing  a  patent  in  the  Orange  Book. 


For  hand-written  or  typewriter  versions  (only)  of  this  report:  If  additional  space  is  required  for  any  narrative  answer  (i.e.,  one 
that  does  not  require  a  'Yes'  or  'No*  response),  please  attach  an  additional  page  referencing  the  question  number. 


FDA  will  not  list  patent  Information  If  you  submit  an  Incomplete  patent  declaration  or  the  patent  declaration  indicates  the 
patent  Is  not  eligible  for  listing. 


For  each  patent  submitted  for  the  pending^HOA.  amendment,  or  supplement  referenced  atx>ve,  you  must  submit  all  the 
Information  described  ttelow.  If  you  are  not  submitting  any  patents  for  this  pending  NDA,  amendment,  or  supplement, 
complete  above  section  and  sections  5  and  6. 


1.  GENERAL 


a.  United  States  Patent  Number 


b.  Issue  Date  of  Patent 


c.  Expiration  Date  of  Patent 


d  Name  of  Patent  Owner 


Address  (ol  Patent  Owner) 


City/State 


ZIP  Code 


Telephone  Number 


FAX  Number  (if  available) 


E-Mail  Address  (il available) 


e  Name  o(  agent  or  representative  wfio  resides  or  maintains 
a  place  of  busirtess  witftin  the  United  States  authorized  to 
receive  rtotice  of  patent  certification  under  section  505(b)(3) 
and  G)(2)(B)  of  the  Federal  Food,  Drug,  and' Cosmetic  Act 
and  21  CFR  314.52  and  314.95  (if  patent  owner  or  NDA 
applicant/holder  does  not  reside  or  tiave  a  place  of 
business  wittiin  the  United  States) 

IS" 


Address  (of  agent  or  representative  named  in  I.e) 


City/State 


ZIP  Code 


Telephone  Number 


FAX  Number  (if  available) 


E-Mail  Address  (if  available) 


f .   Is  tlie  patent  referenced  atxjve  a  patent  that  has  lieen  submitted  previously  for  ttw 
approved  NDA  or  supplement  referenced  above? 


DVes 


DNo 


g.  If  the  patent  referenced  at>ove  has  tieen  submitted  previously  for  listing,  is  the  expiration 

date  a  new  expiration  date?  □  Yes  □  No 


FORM  FDA  3542a  (S/03) 


Paget 


KCMcd«  Ail>(3ni)441-llfW      GF 
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For  the  patent  referenced  mbove,  provide  the  following  Information  on  the  drug  substance,  drug  product  andfor  method  of 
use  that  Is  the  subject  of  the  pending  NDA,  amendment,  or  supplement. 


2.  Drug  Substance  (Active  Ingredient) 


2.1    Does  the  patent  claim  the  drug  substance  that  is  the  active  ingredient  in  the  drug  product 
descritjed  in  the  pending  NOA,  an^ndment.  or  supplemenf 


D  Yes 


DNo 


2.2  Does  the  patent  claim  a  drug  substance  that  is  a  different  polyrTMrph  of  the  active 
ingredient  described  in  the  NDA.  amendment,  or  supplement? 


D  Yes 


Dno 


2.3  H  the  answer  to  question  2.2  is  "Yes,"  do  you  certify  that,  as  of  the  dale  of  this  declaration,  you  have  test 
data  demonstrating  that  a  daig  product  containing  the  polymorph  will  perform  the  same  as  the  daig 
product  described  in  the  NDA?  The  type  of  test  data  required  is  described  at  21  CFR  314.S3(b). 


DYes 


D  No 


2.4  Specify  the  polymorphic  form(s)  claimed  by  the  patent  tor  w/hich  you  have  the  test  results  described  in  2J 


[     DllAFr 


2.5  Does  the  patent  claim  only  a  metabolite  of  the  active  ingredient  pending  in  the  NDA  or  supplement? 
(Complete  the  information  in  section  4  below  if  the  patent  claims  a  pending  method  of  using  the  pending 
drug  product  to  administer  the  metabolite.) 


D  Yes 


a  No 


2.6  Does  the  patent  claim  only  an  intemtediate? 


DYes 


D  No 


2.7  If  the  patent  referenced  in  2.1  is  a  product-by-process  patent,  is  the  product  claimed  in  the 
patent  novel?  (An  answer  is  required  only  if  the  patent  is  a  product-by-process  patent.) 


DYes 


DNo 


3.  Drug  Product  (Composition/Formulation) 


3.1   Does  the  patent  claim  the  drug  product,  as  defined  in  21  CFR  314.3.  in  the  pending  NOA. 
amendment,  or  supplement? 


DYes 


Dno 


3.2  Does  the  patent  claim  only  an  intermediate? 


D  Yes 


QNo 


3.3  If  the  patent  referenced  in  3.1  is  a  product-by-process  patent,  is  the  product  claimed  in  the 
patent  novel?  (An  answer  is  required  only  if  the  patent  is  a  product-by-process  patent.) 


n  Yes  D  No 


4.  Method  of  Use 


Sponsors  must  sut/mit  the  Information  In  section  4  separately  for  each  patent  claim  claiming  a  method  of  using  the  pending  drug 
product  for  which  approval  is  being  sought.  For  each  method  of  use  claim  referenced,  provide  the  following  information: 


4.1   Does  the  patent  claim  one  or  more  methods  of  use  for  which  approval  is  being  sought  in 
the  pending  NDA,  amendment,  or  supplement? 


DYes 


DNo 


4.2  Claim  Number  ias  listed  in  the  patent)- 


Does  the  patent  claim  referenced  in  4.2  claim  a  pending  method 
of  use  for  which  approval  is  being  sought  in  the  pending  NDA. 
amendment,  or  supplement? 


DYes 


Dno 


4.2a  If  the  answer  to  4.2  is 
"Yes,*  identify  with  speci- 
ficity the  use  with  refer- 
ence to  the  proposed 
labeling  for  the  drug 
product. 


Use:  (Sut)mit  indication  or  method  of  use  inlormation  as  identified  specifically  in  the  proposed  labeling.) 


5.  Na  Relevant  Patents 


For  this  pending  NDA.  anrtendment.  or  supplement,  there  are  no  relevant  patents  that  daim  the  drug  substance  (active  ingredient), 
drug  product  (formulation  or  composition)  or  method(s)  of  use.  for  which  the  applicant  is  seeking  approval  and  with  respect  to 
which  a  claim  of  patent  infringement  could  reasonably  be  asserted  if  a  person  not  licensed  by  the  owner  of  the  patent  engaged  in 
the  manufacture,  use.  or  sale  of  ttte  drug  product. 


FORM  FDA  3542a  (S/03) 


Page  2 
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6.  Declaration  Certification 


6.1   77ie  undersigned  declares  that  this  Is  an  accurate  and  complete  submission  of  patent  Information  tor  the  NDA. 
amendment,  or  supplement  pending  under  section  SOS  of  the  Federal  Food,  Drug,  and  Cosmetic  Act.  This  time- 
sensitive  patent  Information  Is  submitted  pursuant  to  21  CFR  314.53. 1  attest  that  I  am  familiar  with  21  CFR  314.S3  and 
.  this  sut>mlssion  compiles  with  the  requirements  of  the  regulation.  I  verify  under  penalty  of  perjury  that  ttK  foregoing 
Is  true  and  correct. 

Warning:  A  willfully  and  knowingly  false  statement  is  a  criminal  offense  under  18  U.S.C.  1001. 


6.2  Authorized  Signature  ol  NDA  Appicant/Holder  or  Patent  Owner /Affomef.  Ageri,  R^resenlative  or 
otfter  Authorized  Official)  (Provide  Inlomnat'ion  below) 


Date  Signed 


NOTE:  Only  an  NDA  applicant/holder  may  submit  this  declaration  directly  to  the  FDA.  A  patent  owner  who  is  not  the  NDA  applicant/ 
holder  is  authorized  to  sign  the  declaration  but  may  not  submit  It  directly  to  FDA.  21  CFR  314.53(c)(4)  and  (dX4). 


Check  applicable  box  and  provide  Information  below. 


D  NDA  Applicant/Holder 


D  Patent  Owner 


D  NOA  Applicant'sA^otder's  Attorney,  Agent  (Representative)  or  other 
Authorized  Official 


D  Patent  Owner's  Attorney,  Agent  (Representative)  or  Other  Authorized 
Official 


Name 


Address- 


ZIP  Code 


FAX  Number  (if  available) 


Telephone  Number 


E-Mail  Address  (il  available) 


The  public  reporting  burden  for  this  collection  of  information  has  been  estimated  Co  average  9  hours  per  response,  including  (he  lime  for  reviewing 
instruclions.  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  inrormalion.  Send 
comments  regarding  this  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for  reducing  this  burden  to: 

Food  and  Drug  Administration 
CDER  (HFD-007) 
5600  Fisheni  Lane 
Roclcville.  MD  20R57 

An  agency  may  not  conduct  or  sponsor,  and  a  person  is  not  required  In  respond  to,  a  collection  of 
•  information  unless  il  displays  a  currently  valid  0MB  control  number. 


FORM  FDA  3542a  (5/03) 


Pages 
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D«partm«nt  ol  Health  and  Human  Services 
Food  and  Drug  Administration 

PATENT  INFORMATION  SUBMITTED  UPON  AND 

AFTER  APPROVAL  OF  AN  NDA  OR  SUPPLEMENT 

For  Bach  Patent  That  Claims  a  Drug  Substance 

(Active  Ingredient),  Drug  Product  (Formulation  or 

Composition)  and/or  Method  of  Use 


Form  Approved:  0MB  No.  0910-XXXX 

Expiration  Data  XX-XX-XX 

Sea  OMB  Staiem«ni  on  Page  3 


NDA  NUMBER 


NAME  OF  APPUCANT/  NDA  HOLDER 


The  MIowIng  Is  provided  in  accordance  with  Section  505(b)  and  (c)  of  the  Federal  Food,  Drug,  and  Cosmetic  Act. 


TRADE  NAME 


ACTIVE  INGREOIENT(S) 


DOSAGE   FORM 


STRENOTH(S) 


AL  DATE  OF  NDA_ORjyPPL£M£tiL-_.— # 


This  patent  declaration  torm  is  required  to  be  submitted  to  the  Food  and  Dmg  Administration  (FDA)  within  thirty  (30)  days  after 
approval  of  an  NDA  or  supplement  or  within  thirty  (30)  days  of  issuance  of  a  patent  as  required  by  21  CFR  314.53(c)(2)(ii)  at  the 
address  provided  in  21  CFR  314.53(d)(4).  To  expedite  review  of  this  patent  declaration  form,  you  may  submit  an  additional  copy  of 
this  declaration  form  to  the  Center  for  Drug  Evaluation  and  Research  "Orange  Book"  staff. 


For  hand-wrinen  or  typewriter  versions  of  this  report:  If  additional  space  Is  required  for.any  narrative  answer  (i.e..  one  that  does 
not  require  a  "Yes"  or  "No"  response),  please  attach  an  additional  page  referencing  Ihe  question  number. 


FDA  will  not  list  patent  Information  If  you  fll»  an  Incomplete  patent  declaration  or  the  patent  declaration  Indicates  the 
patent  is  not  eligible  for  listing. 


For  each  patent  submitted  for  the  approved  NDA  or  supplement  referenced  above,  you  must  suttmit  all  the  Information 
described  below.  If  you  are  not  submitting  any  patents  for  this  NDA  or  supplement,  complete  above  section  and  sections  S 
and  6. 


1.  GENERAL 


a  United  States  Patent  Number 


b.  Issue  Data  of  Patent 


c.  Expiration  Date  of  Patent 


d   Name  of  Patent  Owner 


Address  (ol  Patent  Owner) 


City /State 


ZIP  Code 


Telephone  Number 


FAX  Number  (il  available) 


E-Mail  Address  (il  available) 


e  Name  of  agent  or  representative  who  resides  or  main- 
tains a  place  of  t>usiness  witfiin  the  United  States  author- 
ized to  receive  notice  of  patent  certification  under  section 
b05(b)(3)  and  (j)(2)(B)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  and  21  CFR  314.52  and  314.95  (if  patent 
owner  or  NDA  applicant/holder  does  not  reside  or  have  a 
place  of  business  within  ttie  United  States) 

US' 


Address  (ol  agent  or  representative  named  in  I.e.) 


City/State 


ZIP  Code 


Telephone  Number 


FAX  Number  (it  available) 


E-Mail  Address  (il  available) 


f    Is  the  patent  referenced  above  a  patent  that  has  been  submitted  previously  for  the 
approved  NDA  or  supplement  referenced  above? 


Dves 


D  No 


g   If  the  patent  refererKed  above  has  been  submitted  previously  for  listing,  is  ttte  expiration 
date  a  new  expiration  date? 


D  Yes 


Dno 


FORfM  FDA  3542  (5/03) 


Paget 
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For  the  patent  referenced  above,  provide  ttie  following  Information  on  each  patent  that  claims  ttie  drug  substance,  drug 
product,  or  method  of  use  tliat  Is  the  subject  of  the  approved  NDA  or  supplement.  FDA  will  not  list  patent  Information  if 
you  file  an  Incomplete  patent  declaration  or  the  patent  declaration  Indicates  the  patent  Is  not  eligible  for  listing.  FDA  will 
consider  an  Incomplete  patent  declaration  to  be  a  declaration  that  does  not  Include  a  response  to  all  the  questions 
contained  within  each  section  Itelow  applicable  to  the  patent  referenced  aliove. 


2.  Drug  Substartce  (Active  Ingredient) 


2.1   Does  the  patent  claim  the  drug  substance  that  is  the  active  ingredient  in  the  drug  product 
descrit>ed  in  the  approved  NDA  or  supplement? 


D  Yes 


D  No 


2.2  Does  the  patent  claim  a  dnjg  substance  that  is  a  different  polymorph  of  the  active 
ingredient  described  in  ttie  NDA? 


D  Yes 


n  No 


2.3  If  the  answer  to  question  2.2  is  'Yes,'  do  you  certify  that,  as  of  the  date  of  this  declaration,  you  have  test  data 
demonstrating  that  a  drug  product  containing  the  polymorph  will  perform  the  same  as  the  drug  product 
described  in  the  NDA?  The  type  of  test  data  required  is  described  at  21  CFR  314.53(b).  □  Yes 


D  No 


2.4  Specify  the  polymorphic  form(s)  claimed  by  the  patent  for  which  you  have  the  test  results  described  in  2.3 


2.5  Does  the  patent  dalm  only  a  metabolite  of  the  approved  active  ingredient?  (Complete  the  infonnation  in 
section  4  below  if  the  patent  claims  an  approved  method  of  using  the  approved  drug  product  to  administer 
the  metabolite.) 


D  Yes 


n  No 


2.6  Does  the  patent  claim  only  an  intermediate? 


D  Yes 


D  No 


2.7  If  the  patent  referenced  in  2.1  is  a  product-by-process  patent,  is  the  product  claimed  in  the 
patent  novel?  (An  answer  is  required  only  if  the  patent  is  a  product-by-process  patent.) 


D  Yes 


D  No 


FDA  will  not  list  the  patent  in  the  Orange  Book  as  claiming  the  drug  substance  If: 

•  the  answers  to  2.1  and  2.2  are  "No,"  or, 

•  the  answer  to  2.2  is  "Yes*  and  the  answer  to  2.3  Is  "No,"  or, 

•  the  answer  to  2.3  is  "Yes*  and  there  is  no  response  to  2.4,  or, 

•  the  answer  to  2.5  or  2.6  is  "Yes." 

•  the  answer  to  2.7  is  "No." 


3.  Drug  Product  (Composition/Formulation) 


3.1    Does  the  patent  claim  the  approved  drug  product  as  defined  in  21  CFR  314.3? 


QYes 


D  No 


3.2  Does  the  patent  claim  only  an  intermediate? 


QYes 


n  No 


3.3  II  the  patent  referenced  in  3.1  is  a  product-by-process  patent,  is  the  product  claimed  in  the 
patent  novel?  (An  answer  is  required  only  if  the  patent  is  a  product-by-process  patent.) 


D  Yes 


Qno 


FDA  will  not  list  the  patent  in  the  Orange  Book  as  claiming  the  drug  product  if: 

•  the  answer  to  question  3.1  Is  "No,"  or, 

•  the  answer  to  question  3.2  is  "Yes,"  or, 

•  the  answer  to  question  3.3  is  "No." 


4.  Method  of  Use 


Sponsors  mustsuttmil  the  Information  In  secdon  4  separately  for  each  patent  claim  claiming  an  approved  method  of  using  the  approved 
drug  product  For  each  method  of  use  claim  referenced,  provide  the  following  Information: 


4.1   Does  ttte  patent  claim  one  or  more  approved  methods  of  usir>g  the  approved  drug 
product? 


D  Yes 


DNo 


4.2  Patent  Claim  Number  (as  listed  in  the  patent) 


Does  the  patent  daim  referenced  in  4.2  claim  an  approved 

method  of  use  of  the  approved  drug  product?  □  Yes  □  No 


4.2a  If  the  answer  to  4.2  is 
"Yes,"  identify  ttte  use 
with  specific  reference 
to  the  approved  labeling 
for  the  drug  product. 


Use:  (Submit  indication  or  method  ol  ilse  information  as  identiSed  specifically  in  the  approved  lat>eUng) 


FORM  FDA  3542  (5A)3) 


Page  2 
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4.2b  If  th«  answer  to  4.2  is 
'Yes.'  also  provide  Ihe 
information  on  the 
irtdication  or  method  of 
use  for  the  Orange  Book 
"Use  Code'  description 


U se :  (Sutxnil  the  description  ot  the  appro ved  indka tion  of  method  ot  use  that  you  propose  FDA  iriclude  as 
the  'Use  Code'  in  the  Orange  Book,  using  no  more  than  240  total  characters  including  spaces.) 


FDA  will  not  list  the  patent  in  the  Orange  Booli  as  claiming  the  method  of  use  If: 

•  the  answer  to  question  4.1  or  4.2  is  "No,*  or 

•  if  the  answer  to  4.2  Is  "Yes'  artd  the  informaUon  requested  in  4.2a  and  4.2b  is  not  provided  in  full. 


5.  No  Relevant  Patents 


For  this  NOA  or  supplement,  there  are  no  relevant  patents  ttiat  claim  the  approved  dnjg  substar>ce  (active 
Ingredient)  or  the  approved  drug  product  (formulation  or  composition)  or  approved  method(s)  of  use  with 
respect  to  which  a  daim  of  patent  infringement  could  reasorubly  be  asserted  if  a  person  not  licensed  by  tf>e 
owner  of  tt>e  patent  engaged  in  the  manufacture,  use.  or  sale  of  the  drug  product 


QYes 


6.  Declaration  Certification 


••'    The  undersigned  declares  that  this  Is  an  accurate  and  complete  submission  of  patent  Information  for  the  NOA  or 
supplement  approved  under  section  505  of  the  Federal  Food,  Drug,  and  Cosmetic  Act.  This  time-sensitive  patent 
Information  Is  submitted  pursuant  to  21  CFR  314.53. 1  attest  that  I  am  familiar  with  21  CFR  314.53  and  this  submission 
complies  with  the  requirements  of  the  regulation.  I  verify  under  penalty  ofperfury  that  the  foregoing  Is  true  and 
correct. 

Warning:  A  willfully  and  knowingly  false  statement  Is  a  criminal  offense  under  18  U.S.C.  1001. 


6.2  Authorized  Signature  of  NOA  Applicant/Holder  or  Patent  Owner  (Attorney.  Agent.  Representative  or 
other  Authorized  OtIicial)  (Provide  Inlormation  below) 


Date  Signed 


NOTE:  Only  an  NOA  applicant/holder  may  submit  this  declaration  directly  to  the  FDA.  A  patent  owner  wtto  Is  not  the  NOA  applicant/ 
holder  is  authorized  to  sign  the  declaration  but  may  not  submit  It  directly  to  FOA.  21  CFR  314.53(cK4)  and  (d)(4). 


Check  applicable  box  and  provide  information  below. 


D  NDA  Applicant/HoWcr 


□  Patent  Owner 


Q  NDA  Applicanfs/Holder's  Attorney.  Agent  (Representative)  or  other 
Autftoriied  Offcial 


D  Patent  Owner's  Attorney.  Agent  (Representative)  or  Other  Authorized 
Official 


Name 


Address 


"■"  City/State 


mXMT 


ZIP  Code 


Telephone  Numt>er 


FAX  Number  (if  available) 


E-Mail  Address  (it  available) 


Tlie  public  reporting  burden  for  Ihis  colleclion  of  infomialion  has  been  eslimaied  to  average  9  hourx  per  re>punv.  including  the  time  for  reviewing 
ia\lruclion<>,  uarching  existing  data  vources.  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  (he  collection  of  information  Send 
commenls  regarding  this  burden  eslimale  or  any  other  aspect  of  this  colleclion  of  information,  including  suggestions  for  reducing  this  burden  to: 

Food  and  Drug  Adminislralion 
CDER  (HFD-noT) 
S600  Fishers  Lane 
Rockville.  MD  2(W57 

An  agmcy  may  not  conduct  or  ^ptmtor.  and  a  perutn  it  nitt  required  to  rrx/»tnd  In.  a  collection  of 
information  unlexf  U  ditplaxs  a  currently  valid  OM8  control  numlttr. 


FORM  FDA  3542  (5/03) 


Page  3 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  170  and  171 

RIN  3150-AH14 

Revision  of  Fee  Schedules;  Fee 
Recovery  for  FY  2003 

agency:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 


summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  the 
licensing,  inspection,  and  annual  fees 
charged  to  its  applicants  and  licensees. 
The  amendments  are  necessary  to 
implement  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA-90). 
as  amended,  which  requires  that  the 
NRC  recover  approximately  94  percent 
of  its  budget  authority  in  fiscal  year  (FY) 
2003,  less  the  amounts  appropriated 
from  the  Nuclear  Waste  Fund  (NWF). 
The  amount  to  be  recovered  for  FY  2003 
is  approximately  $526.3  million. 
EFFECTIVE  DATE:  August  18.  2003. 
ADDRESSES:  The  comments  received  and 
the  agency  work  papers  that  support 
these  final  changes  to  10  CFR  Parts  170 
and  171  are  available  electronically  at 
the  NRC's  Public  Electronic  Reading 
Room  on  the  Internet  at  http:// 
www.nrc.gov/reading-rm/adams.html. 
From  this  site,  the  public  can  gain  entry 
into  the  NRC's  Agencywide  Documents 
Access  and  Management  System 
(ADAMS),  which  provides  text  and 
image  files  of  NRC's  public  documents. 
For  more  information,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209,  or  301-415- 
4737.  or  by  email  to  pdr^nrc.gov.  If  you 
do  not  have  access  to  ADAMS  or  if  there 
are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  PDR. 

Comments  received  may  also  be 
viewed  via  the  NRC's  interactive 
rulemaking  Web  site  [http:// 
ruleforum.llnl.gov).  This  site  provides 
the  ability  to  upload  comments  as  files 
(any  format),  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking  site, 
contact  Ms.  Carol  Gallagher,  301-415- 
5905;  e-mail  CAG@nrc.gov. 

For  a  period  of  90  days  after  the 
effective  date  of  this  final  rule,  the  work 
papers  may  also  be  examined  at  the 
NRC  Public  Document  Room,  Room  O- 
1F22,  One  White  Flint  North.  11555 
Rockville  Pike,  Rockville.  MD  20852- 
2738. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Norris.  telephone  301-415-7807;  or 
Tammy  Croote,  telephone  301—415- 


604 1 ;  Office  of  the  Chief  Financial 
Officer,  U.S.  Nuclear  Regulatory 
Conmiission,  Washington,  DC  20555- 
0001. 

SUPPLEMENTARY  INFORMATION:        « 

i.  Background 

U.  Response  to  Comments 

III.  Final  Action 

IV.  Voluntary  Consensus  Standards 

V.  Environmental  Impact:  Categorical 
Exclusion 

VI.  Paperwork  Reduction  Act  Statement 

VII.  Regulaton,'  Analysis 

VIII.  Regulatory  Flexibility  Analysis 

IX.  Backfit  Analysis 

X.  Small  Business  Regulatory  Enforcement 
Fairness  Act 

I.  Background 

For  FYs  1991  through  2000,  OBRA- 
90,  as  amended,  required  that  the  NRC 
recover  approximately  100  percent  of  its 
budget  authority,  less  the  amount 
appropriated  from  the  U.S.  Department 
of  Energy  (DOE)  administered  NWF,  by 
assessing  fees.  To  address  fairness  and 
equity  concerns  raised  by  the  NRC 
related  to  charging  NRC  license  holders 
for  agency  budgeted  costs  that  do  not 
provide  a  direct  benefit  to  the  licensee, 
the  FY  2001  Energy  and  Water 
Development  Appropriations  Act 
amended  OBRA-90  to  decrease  the 
NRC's  fee  recovery  amount  by  2  percent 
per  year  beginning  in  FY  2001,  until  the 
fee  recovery  amount  is  90  percent  in  FY 
2005.  As  a  result,  the  NRC  is  required 
to  recover  approximately  94  percent  of 
its  FY  2003  budget  authority,  less  the 
amounts  appropriated  from  the  NWF, 
through  fees.  In  the  Energy  and  Water 
Development  Appropriation  Act,  2003, 
contained  in  the  Consolidated 
Appropriations  Resolution,  2003  (Pub. 
L.  108-7),  Congress  appropriated  $584.6 
million  to  the  NRC  for  FY  2003.  This 
sum  includes  $24.7  million 
appropriated  from  the  NWF.  The  total 
amount  NRC  is  required  to  recover  in 
fees  for  FY  2003  is  approximately 
$526.3  million. 

The  NRC  assesses  two  types  of  fees  to 
meet  the  requirements  of  OBRA-90,  as 
amended.  First,  license  and  inspection 
fees,  established  in  10  CFR  Part  170   . 
under  the  authority  of  the  Independent 
Offices  Appropriation  Act  of  1952 
(lOAA),  31  U.S.C.  9701,  recover  the 
NRC's  costs  of  providing  special 
benefits  to  identifiable  applicants  and 
licensees.  Examples  of  the  services 
provided  by  the  NRC  for  which  these 
fees  are  assessed  are  the  review  of 
applications  for  new  licenses,  and  for 
certain  types  of  existing  licenses,  the 
review  of  renewal  applications,  the 
review  of  amendment  requests,  and 
inspections.  Second,  annual  fees 
established  in  10  CFR  Part  171  under 
the  authority  of  OBRA-90,  recover 


generic  and  other  regulatory  costs  not 
otherwise  recovered  through  10  CFR 
Part  170  fees. 

n.  Response  to  Comments 

The  NRC  published  the  FY  2003 
proposed  fee  rule  on  April  3,  2003  (68 
FR  16374)  to  solicit  public  comment  on 
its  proposed  revisions  to*  10  CFR  Parts 
170  and  171.  The  NRC  received  26 
comments  dated  on  or  before  the  close 
of  the  comment  period  (May  5,  2003) 
and  several  additional  comments 
thereafter,  for  a  total  of  32  comments 
that  were  considered  in  this  fee 
rulemaking.  The  comments  have  been 
grouped  by  issues,  and  are  addressed  in 
a  collective  response. 

A.  Legal  Issues 

Information  Provided  by  NRC  in 
Support  of  Proposed  Rule 

Comment.  Several  commenters  urged 
the  NRC  to  provide  licensees  and  the 
public  with  a  more  detailed  explanation 
of  the  activities  and  associated  costs  that 
form  the  basis  for  NRC's  fees.  Some 
commenters  stated  that  the  NRC  should 
provide  specific  accounting  of  the  major 
elements  that  comprise  the  annual  fee, 
including  detailed  information  on  the 
outstanding  major  contracts,  their 
purpose,  and  their  costs.  Other 
commenters  indicated  that  this 
information  should  also  be  available  for 
part  1 70  fees,  claiming  it  is  difficult  to 
understand  exactly  what  is  included  in 
the  hourly  rate.  One  of  these 
commenters  also  stated  that  more 
detailed  information  on  the  total  costs 
associated  with  each  component  of 
reactor  regulation  and  all  other  generic 
costs  would  allow  stakeholders  to 
provide  more  effective  feedback  on  the 
efficiency  of  NRC's  regulatory  activities 
and  would  propel  the  Commission  to 
exercise  its  authority  to  promote 
increased  fiscal  responsibility. 

Several  commenters  raised  concerns 
that  the  NRC  could  not  specifically 
identify  where  resources  are  being 
applied,  as  the  agency  identified 
approximately  76  percent  of  the  NRC's 
budget  for  recovery  under  part  171  and 
only  24  percent  under  the  discrete  fee 
provisions  of  part  170.  These 
commenters  stated  this  meant  that  the 
NRC  could  only  identify  24  percent  of 
its  expenditures  as  directly  supporting 
the  licensees,  and  that  neither  NRC  nor 
industry  management  can  determine 
whether  applicable  resources  are  being 
applied  to  appropriate  priorities  in  such 
a  case.  These  conunenters  further  stated 
that  the  aggregation  of  a  substantial 
portion  of  non-discrete  expenditures  to 
be  recovered  through  part  171  fees 
makes  it  virtually  impossible  for 
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licensees  to  understand  and  comment 
on  the  appropriateness  of  these 
expenditures,  and  that  the  NRC  should 
revise  parts  170  and  171  to  discretely 
allocate  generic  program  costs  to 
individual  dockets  in  order  to  improve 
the  visibility  of  management  oversight 
and  associated  accountability  of  these 
programs. 

Response.  Consistent  with  the 
requirements  of  OBRA-90,  as  amended, 
the  purpose  of  this  rulemaking  is  to 
establish  fees  necessary  to  recover  94 
percent  of  the  NRC's  FY  2003  budget 
authority,  less  the  amounts  appropriated 
from  the  NWF,  fi-om  the  various  classes 
of  licensees.  The  efficiencies  of  NRC's 
regulatory  activities  and  the  manner  in 
which  NRC  carries  out  its  fiscal 
responsibilities  are  outside  the  scope  of 
this  rulemaking.  The  proposed  rule 
described  the  tjrpes  of  activities 
included  in  the  proposed  fees  and 
explained  how  the  fees  were  calculated 
to  recover  the  budgeted  costs  for  those 
activities.  Therefore,  the  NRC  believes 
that  ample  information  was  available  on 
which  to  base  constructive  comments 
on  the  proposed  revisions  to  parts  1 70 
and  171  and  that  its  fee  schedule 
development  is  a  transparent  process. 

In  addition  to  the  information 
provided  in  the  proposed  rule,  the 
supporting  work  papers  were  available 
for  public  examination  in  the  NRC's 
Agencywide  Dociunents  Access  and 
Management  System  (ADAMS)  and, 
during  the  30-day  comment  period,  in 
the  NRC  Public  Document  Room  at  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD.  The  work  papers 
show  the  total  budgeted  full  time 
equivalent  (FTE)  and  contract  costs  at 
the  plaimed  accomplishment  level  for 
each  agency  activity.  The  work  papers 
also  include  extensive  information 
detailing  the  allocation  of  the  budgeted 
costs  for  each  planned  accomplishment 
within  each  program  of  each  strategic 
arena  to  the  various  classes  of  licenses, 
as  well  as  information  on  categories  of 
costs  included  in  the  hourly  rate. 

The  NRC  has  also  made  available  in 
the  Public  Document  Room  NUREG- 
1100,  Volume  18,  "Budget  Estimates 
and  Performance  Plan,  Fiscal  Year 
2003"  (February  2002),  which  discusses 
the  NRC's  budget  for  FY  2003.  including 
the  activities  to  be  performed  in  each 
strategic  arena.  This  document  is  also 
available  on  the  NRC  public  Web  site  at 
http://www.nrc.gov/reading-rm.html. 
The  extensive  information  available  to 
the  public  meets  all  legal  requirements 
and  the  NRC  believes  it  has  provided 
the  public  with  sufficient  information 
on  which  to  base  their  comments  on  the 
proposed  fee  rule.  Additionally,  the 
contacts  listed  in  the  proposed  fee  rule 


were  available  during  the  public 
conwnent  period  to  answer  any 
questions  that  conunenters  had  on  the 
development  of  the  proposed  fees.  No 
inquiries  were  received  about  the  fee 
development  process. 

With  regard  to  the  comments  that 
expressed  concern  that  too  much  of  the 
NRC's  budget  was  designated  for 
recovery  imder  part  171,  the  NRC  notes 
that  it  has  taken  action  to  increase  the 
amount  recovered  imder  part  170, 
consistent  with  existing  Federal  law  and 
policy.  For  example,  in  FY  1998  the 
agency  began  charging  part  170  fees  for 
resident  inspectors  and  in  FY  1999  the 
agency  started  charging  part  170  fees  for 
project  manager  activities  associated 
with  oversight  of  the  assigned  license  or 
plant.  Additionally,  in  FY  2003  the  NRC 
amended  its  regulations  to  allow  the 
agency  to  recover  costs  associated  with 
contested  hearings  on  licensing  actions 
involving  U.S.  Government  national 
seciuity  initiatives  through  part  1 70  fees 
assessed  to  the  affected  applicant  or 
licensee  (67  FR  64033;  October  17, 
2002).  Included  imder  this  provision  are 
activities  involving  the  fabrication  and 
utilization  of  mixed  oxide  fuel  (MOX). 
The  NRC  assesses  part  1 70  fees  under 
the  lOAA,  and  consistent  with  OMB 
Circular  A-25,  to  recover  the  costs 
incurred  from  each  identifiable 
recipient  for  special  benefits  derived 
from  Federal  activities  beyond  those 
received  by  the  general  public.  Generic 
costs  that  do  not  provide  special 
benefits  to  identifiable  recipients  can 
not  be  recovered  under  part  1 70. 

The  NRC  clearly  sets  forth  the 
components  of  these  generic  costs  in  its 
workpapers  and  how  those  costs  are 
recovered  through  annual  fees. 

B.  Specific  Part  1 70  Issues 

1.  Increase  in  Hourly  Rates 

Comment.  Several  conunenters  raised 
concerns  with  the  proposed  increase  to 
$158  for  the  hourly  rate  for  the  materials 
program.  One  commenter  stated  that 
there  seems  to  be  no  reason  that  the 
hoinly  rate  for  the  materials  program  is 
higher  than  the  hourly  rate  for  reactors. 
This  conunenter  also  thought  that  the 
rates  are  out  of  line  with  rates  paid  by 
industry  for  safety  professionals  and 
managers. 

Response.  The  NRC's  hourly  rates  are 
based  on  budgeted  costs  and  must  be 
established  at  the  revised  levels  each 
year  to  meet  the  fee  recovery 
requirements.  The  hourly  rates  include 
not  only  average  salaries  and  benefits 
for  professional  employees,  but  also  a 
prorated  share  of  overhead  costs,  such 
as  supervisory,  secretarial,  and 
information  technology  support,  as  well 


as  general  and  administrative  costs, 
such  as  rent,  utilities,  supplies,  and 
payroll  and  human  resources  staffs. 
These  hourly  rates  are  not  developed  in 
relation  to  one  another  but  are  based  on 
budgeted  costs  for  the  reactors  program 
and  the  materials  program.  Since  the 
budgeted  costs  are  different  for  each 
program,  different  rates  result.  These 
rates  do  not  necessarily  track  with 
private  sector  rates,  nor  should  they  be 
used  as  a  benchmark  for  industry 
standards.  Instead,  these  rates  reflect  the 
budgeted  costs  of  the  reactors  and 
materials  programs. 

A  major  reason  for  the  four  percent 
increase  in  the  hourly  rate  for  the 
materials  program  is  the  salary'  and 
benefits  increase  resulting  primarily 
from  the  Government-wide  pay  raise. 
While  salary  and  benefits  also  increase 
similarly  for  the  reactor  program,  the 
increase  is  offset  by  a  reduction  in  the 
average  overhead  cost  per  direct  FTE  for 
the  reactor  program.  The  hourly  rates, 
coupled  with  the  direct  contract  costs, 
recover  through  part  170  fees  the  full 
cost  to  the  NRC  of  providing  special 
services  to  specifically  identifiable 
beneficiaries  as  provided  by  the  lOAA. 
The  revised  hourly  rates  plus  direct 
contract  costs  recover,  through  part  1 71 
annual  fees,  the  required  amount  of 
NRC's  budgeted  costs  for  activities  not 
recovered  through  part  170  fees,  as 
mandated  by  OBRA-90,  as  amended. 
The  NRC  is  establishing  in  this  final 
nUe  the  revised  hourly  rates  necessary 
to  accomplish  the  fee  recovery 
requirements.  For  part  170  activities,  the 
rates  will  be  assessed  for  professional 
staff  time  expended  on  or  after  the 
effective  date  of  this  final  rule. 

2.  Project  Manager  Billing  Issues 

Comment.  Several  commenters 
expressed  concern  with  the  increase  in 
charges  for  Project  Manager  (PM)  time  to 
lu-anium  recovery  licensees  and  other 
materials  licensees.  Some  of  these 
commenters  would  like  clarification  of 
the  status  of  the  NRC's  Office  of  Nuclear 
Materials  Safety  apd  Safeguards  (NMSS) 
policy  change  that  was  implemented  in 
July  2001,  which  states  that  a  PM's  costs 
are  not  billed  to  the  licensee  as  part  170 
fees  if  that  PM  spends  75  percent  or  less 
of  his/her  time  in  any  two-week  period 
on  duties  to  support  that  licensee.  Other 
commenters  said  that  after  an  initial 
drop  in  part  170  charges  for  PM  duties 
to  uranium  recovery  licensees,  these 
charges  had  increased  recenUy  even 
though  duties  related  to  the  sites  had 
not  changed,  and  stated  that  PM  time 
should  not  be  charged  to  part  1 70  fees, 
whenever  possible.  Some  commenters 
thought  the  Commission  should  reduce 
the  impact  of  the  hourly  rate  increase  on 
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uranium  recovery  licensees  by  doing 
everything  possible  to  reduce  the 
amount  of  time  spent  by  staff  working 
on  licensing  issues  related  to  uranium 
recovery  licenses.  They  suggested  that 
this  could  be  accomplished  through  the 
streamlining  of  the  regulatory  process, 
including  delegating  regulation  of  in- 
situ  leach  well  Fields  to  the  States 
through  Memoranda  of  Understanding 
and  more  reliance  on  Safety  and 
Environmental  Review  Panels  and 
performance  based-licensing. 

Response.  NMSS  modified  its  policy 
for  project  management  fee  billing 
effective  July  29.  2001.  The  modified 
policy  states  that  an  NRC  employee 
must  spend  more  than  75  percent  of  his/ 
her  time  in  any  two-week  period 
performing  duties  to  support  a  facility's 
license  or  certificate  review  to  be 
considered  a  PM  for  full-cost  fee  billing 
purposes  (Full-cost  fee  billing  causes  a 
prorated  portion  of  a  PM's  indirect  time 
to  be  charged  to  the  licensee.  The 
modified  NMSS  policy  reduced  the 
number  of  PMs  whose  indirect  time  is 
billed  to  the  licensee.).  The  NRC  has  not 
changed  that  policy,  nor  how  it  is  being 
implemented.  The  FY  2003  proposed 
fee  rule  did  not  propose  to  change  the 
NMSS  PM  fee  billing  policy,  so  there 
was  no  need  for  the  proposed  rule  to 
address  its  implementation  status.  If 
licensees  have  specific  questions  about 
particular  invoices,  they  may  request 
more  details  from  the  NRC  and  the  staff 
will  provide  additional  information. 
This  has  always  been  an  option 
available  to  licensees  and  applicants 
who  feel  they  need  more  information  on 
the  costs  billed. 

The  NRC  only  charges  fees  to  uranium 
recovery  (or  any  other)  licensees  based 
on  its  budgeted  costs.  Regarding  the 
comments  suggesting  that  staff  time 
devoted  to  regulating  uranium  recovery 
facilities  should  be  reduced,  the  NRC 
notes  that  the  manner  in  which  NRC 
carries  out  its  regulatory  responsibilities 
is  not  addressed  in  this  final  rule,  since 
this  issue  is  outside  the  scope  of  this 
rulemaking.  Nonetheless,  the 
Commission  strives  to  ensure  that  all  of 
its  efforts  are  needed  to  carry  out  its 
health,  safety,  common  defense  and 
security  responsibilities  and  frequently 
modifies  its  regulatory  regime  to  reduce 
unnecessary  burden  on  the  regulated 
community.  Concerns  about  specific 
licensee  review  efforts  conducted  by  the 
staff  should  be  directed  to  the 
appropriate  program  office. 

3.  Fee  Waivers  for  Special  Projects 

Comment.  One  commenter  raised  a 
number  of  concerns  with  NRC's  fee 
waiver  policy.  This  commenter  stated 
that  this  policy  is  flawed,  unworkable, 


and  counterproductive  to  regulatory 
efficiency  and  effectiveness.  In 
particular,  this  commenter  stated  that 
NRC's  fee  waiver  policy  is  not 
consistent  with  the  definitions  of  part 
1 70  and  part  171  fees  as  described  in  the 
FY  2003  proposed  fee  rule.  The 
commenter  stated  that  the  Office  of  the 
Chief  Financial  Officer  (OCFO)  had 
been  charging  part  1 70  fees  for 
documents  that  did  not  fall  under  the 
description  in  the  FY  2003  proposed  fee 
rule  of  documents  for  which  part  1 70 
fees  should  be  assessed.  This 
commenter  challenged  as  flawed 
various  reasons  that  OCFO  had 
previously  given  to  deny  fee  waivers  in 
the  past.  The  commenter  advocated 
cooperative  efforts  between  NRC  and 
industry,  and  expressed  concern  that 
OCFO  positions  blocked  this 
cooperation.  The  commenter  suggested 
changing  NRC's  fee  waiver  policy  to 
eliminate  disincentives  for  industry  to 
be  proactive  in  addressing  generic 
regulatory  issues. 

Response.  The  NRC  did  not  propose 
to  revise  its  policy  for  those  services 
which  part  170  fees  are  assessed,  nor  the 
existing  fee  waiver  policy  in  this 
rulemaking.  The  proposed  rule's 
description  of  purposes  for  which  part 
170  fees  would  apply  is  intended  to  be 
illustrative,  not  exhaustive.  The  NRC 
clarified  its  fee  waiver  policy  in  the  FY 
2002  final  fee  rule  (67  FR  42612:  June 
24.  2002).  and  responded  extensively  to 
comments  similar  to  the  one 
summarized  above  in  the  Response  to 
Comments  section.of  that  final  rule.  The 
Commission's  position  with  respect  to 
its  existing  fee  waiver  policy  has  not 
changed.  In  brief,  the  NRC  has 
consistently  applied  its  policy  of 
waiving  the  part  170  fees  for  a  special 
project  submitted  to  the  NRC  for  the 
purpose  of  supporting  "NRC's"  generic 
regulatory  improvements,  and  assessing 
part  1 70  fees  for  the  review  of  a  special 
project  that  is  submitted  for  other 
purposes,  including  those  that  support 
"industry"  generic  improvements.  The 
NRC  finds  no  justification  for  granting  a 
part  1 70  fee  waiver,  as  the  comment 
suggests,  whenever  a  nuclear  industry 
organization  submits  a  proposal  for 
generic  regulatory  improvement.  Fee 
waivers  will  be  granted  only  if  the  NRC 
determines  the  submission  will  be  used 
for  NRC's  generic  regulatory 
improvements,  and  the  initiative  was 
submitted  specifically  for  that  purpose. 
Thus,  fee  waivers  are  only  appropriate 
where  the  NRC's  review  of  the  industry 
initiative  is  part  of  the  process  of 
developing  the  NRC's  generic  regulatory 
program,  and  the  review  activities  are 
similar  to  other  NRC  generic  regiUatory 


activities  whose  costs  are  recovered 
through  part  171  annual  fees. 

The  NRC  does  not  believe  its  fee 
waiver  policy  discourages  cooperative 
efforts  between  the  agency  and  industry, 
and  that  its  assessment  of  part  1 70  fees 
for  a  special  project  is  fully  consistent 
with  the  NRC's  policies  on  industry 
initiatives.  Under  the  existing  fee  waiver 
criteria,  NRC  will  waive  the  review  fees 
for  a  special  project  submitted  for  the 
purpose  of  supporting  the  agency's 
regulatory  improvements  as  long  as  the 
NRC  staff  agrees  with  the  applicant  at 
the  time  of  submission  that  it  will  be 
used  by  the  NRC  in  developing  or 
improving  its  regulatory  framework.  The 
NRC  encourages  any  special  project 
applicant  who  believes  that  its  proposal 
will  help  improve  NRC's  regulatory 
process  to  discuss  its  proposal  with  the 
cognizant  NRC  program  office  staff  prior 
to  requesting  a  fee  waiver  from  the  Chief 
Financial  Officer. 

C  Specific  Part  1 71  Issues 

1.  Annual  Fees  vs.  Hourly  Fees 

Comment.  One  commenter  stated  that 
it  prefers  annual  fees  to  hourly  fees, 
since  it  is  easier  to  plan  and  allocate 
resources  related  to  annual  fees,  while 
hourly  fees  are  more  unpredictable  and 
more  difficult  to  incorporate  into  a 
licensee's  financial  plan.  Some 
commenters  complained,  however,  that 
a  disproportionate  amount  of  the  budget 
is  recovered  through  annuals  fees. 

Response.  While  the  NRC  appreciates 
the  concerns  raised  by  this  commenter, 
the  agency  notes  that  its  collection  of 
part  170  fees  is  consistent  with  Federal 
law.  The  NRC  assesses  part  170  fees 
under  the  lOAA.  which  allows  Federal 
agencies  to  assess  fees  to  recover  costs 
incurred  in  providing  special  benefits  to 
identifiable  recipients.  In  addition,  the 
Conference  Report  accompanying 
OBRA-90  specifically  states  that  the 
Conference  Committee  "  *  *   *  expects 
the  NRC  to  continue  to  assess  fees  under 
the  [lOAAj  to  the  end  that  each  licensee 
or  applicant  pays  the  full  cost  to  the 
NRC  of  all  identifiable  regulatory 
services  such  licensee  or  applicant 
receives  "  (136  Cong.  Rec.  H12692-3, 
daily  ed.  October  26  1990).  The  NRC  has 
received  additional  direction  on  this 
issue  in  the  Office  of  Management  and 
Budget  (OMB)  Circular  A-25.  in  which 
0MB  states  it  is  Federal  policy  that  a 
user  charge  will  be  assessed  against 
each  identifiable  recipient  for  special 
benefits  derived  from  Federal  activities 
beyond  those  received  by  the  general 
public.  The  NRC  abides  by  this 
direction  in  charging  part  1 70  fees  to 
recover  the  costs  of  providing  special 
benefits  to  identifiable  recipients. 
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Further,  the  NRC  notes  that,  as  required 
by  OBRA-90.  the  part  171  annual  fee 
recovery  amounts  are  offset  by  the 
estimated  part  1 70  fee  collections.  As 
explained  above,  the  NRC  is  not  at 
liberty  to  allocate  fees  indiscriminately 
between  parts  170  and  171,  as  statute 
controls  fee  allocation.  This  applies 
both  to  comments  that  more  of  the 
budget  should  be  shifted  from  part  170 
fees  to  part  171  as  to  the  position 
advocating  the  reverse. 

2.  Annual  Fees  for  Materials  Users, 
Including  Small  Entities 

Comment.  Two  nuclear  density  gauge 
users  commented  that  their  fees  are  too 
high,  and  create  a  significant  financial 
burden  on  small  business  owners.  One 
of  these  users  indicated  only  a  small 
fi°action  of  the  company's  revenues  was 
generated  from  NRC  licensed  activities, 
but  that  these  activities  are  essential  to 
support  projects  it  designs  and 
monitors.  With  respect  to  the  NRC's 
upper  fee  level  for  small  entities,  this 
commenter  stated  that  the  broad 
revenue  range  encompassing  $350,000 
to  $5,000,000  in  gross  annuaJ  receipts 
tends  to  fovor  larger  firms  while 
burdening  smaller  businesses.  Thus, 
they  urge  the  NRC  to  consider  adding 
more  tiers  for  small  businesses  to  reduce 
the  license  fee  burden  on  smaller 
entities.  The  other  commenter  stated 
that  license  fees  make  it  difficult  for 
small  projects  to  recover  expenses,  and 
requested  smaller  fees. . 

Response.  The  NRC  stated  in  the  FY 
2001  fee  rule  (66  FR  32452:  June  14, 
2001),  that  it  would  re-examine  the 
small  entity  fee  every  two  years,  in  the 
same  years  in  which  it  conducts  the 
biennial  review  of  fees  as  required  by 
the  Chief  Financial  Officer  (CFO)  Act  of 
1990  (Pub.  L.  101-578.  November  15, 
1990.  104  Stat.  2838).  Accordingly,  as 
discussed  in  the  FY  2003  proposed  fee 
rule,  this  year  the  NRC  re-examined  the 
small  entity  fees,  and  determined  that 
no  change  to  the  small  entity  fee  is 
warranted  for  FY  2003.  The  NRC  last 
revised  its  small  entity  fees  in  FY  2000 
(65  FR  36936:  June  12.  2000),  when  it 
increased  the  small  entity  annual  fee 
and  the  lower  tier  small  entity  fee  by  25 
percent.  For  FY  2003,  the  NRC  has 
determined  that  the  current  small  entity 
fees  of  $500  and  $2,300  continue  to 
meet  the  objective  of  providing  relief  to 
many  small  entities  while  recovering 
from  them  some  of  the  NRC  costs 
associated  with  regulatory  activities  that 
benefit  them. 

The  NRC  has  addressed  comments 
regarding  the  impact  of  fees  on  industry 
in  previous  fee  rulemakings.  The  NRC 
has  stated  since  FY  1991.  when  the  100 
percent  fee  recovery  requirement  was 


first  implemented,  that  it  recognizes  the 
assessment  of  fees  to  recover  the 
agency's  costs  may  result  in  a 
substantial  financial  hardship  for  some 
licensees.  However,  consistent  with  the 
OBRA-90  requirement  that  annual  fees 
must  have,  to  the  maximimi  extent 
practicable,  a  reasonable  relationship  to 
the  cost  of  providing  regulatory  services, 
the  NRC's  annual  fees  for  each  class  of 
license  reflect  the  NRC's  budgeted  cost 
of  its  regulatory  services  to  the  class. 
The  NRC  determines  the  budgeted  costs 
to  be  allocated  to  each  class  of  licensee 
through  a  comprehensive  review  of 
every  planned  accomplishment  in  each 
of  the  agency's  major  program  areas. 
Furthermore,  a  reduction  in  the  fees 
assessed  to  one  class  of  licensees  would 
require  a  corresponding  increase  in  the 
fees  assessed  to  other  classes. 
Accordingly,  the  NRC  has  not  based  its 
annual  fees  on  licensees'  economic 
status,  market  conditions,  or  the 
inability  of  licensees  to  pass  through  the 
costs  to  its  customers.  Instead,  the  NRC 
has  only  considered  the  impacts  that  it 
is  required  to  address  by  law. 

Based  on  the  provisions  of  the 
Regulatory  Flexibility  Act  (RFA).  the 
NRC  provides  reduced  annual  fees  for 
licensees  who  qualify  as  small  entities 
imder  the  NRC's  size  standards.  The 
materials  users  class  has  the  most 
licensees  who  qualify  for  these  reduced 
fees  of  any  class.  As  such,  the  materials 
users  class  receives  the  largest  amount 
of  annual  fee  reductions  of  any  class. 
About  24  percent  of  these  licensees 
(approximately  1,200  licensees)  have 
requested  small  entity  certification  in 
the  past.  The  FY  2003  total  estimated 
fee  amoimt  that  will  not  be  collected 
from  licensees  who  pay  reduced  annual 
fees  based  on  their  small  entity  status  is 
approximately  $4.5  million,  which  must 
be  collected  from  other  NRC  licensees  in 
the  form  of  a  surcharge.  Further 
reductions  in  fees  for  materials  users 
would  create  an  additional  fee  burden 
on  other  licensees,  thus  raising  fairness 
and  equity  concerns. 

As  stated  in  10  CFR  2.810,  the  NRC 
uses  the  Small  Business 
Administration's  (SBA)  definition  of 
receipts.  Based  on  the  SBA  definition, 
revenue  from  all  sources,  not  solely 
receipts  from  NRC  licensed  activities,  is 
consider6d  in  determining  whether  a 
licensee  qualifies  as  a  small  entity  under 
the  NRC's  revenue-based  size  standards. 

The  NRC  believes  that  the  two  tiers  of 
reduced  annual  fees  currently  in  place 
provide  substantial  fee  relief  for  small 
entities,  including  those  with  relatively 
low  annual  gross  revenues.  As  noted 
previously,  reductions  in  fees  for  small 
entities  must  be  paid  by  other  NRC   • 
licensees  in  order  to  comply  with  the 


OBRA-90  requirement  to  recover  most 
of  the  agency's  budget  .luthority  through 
fees.  While  establishing  additional  tiers 
would  provide  further  fee  relief  to  some 
small  entities,  it  would  result  in  an 
increase  of  the  small  entity  subsidy  paid 
by  other  licensees.  The  NRC  must 
maintain  a  reasonable  balance  between 
the  provisions  of  OBRA-90  and  the  RFA 
requirement  that  an  agency  must 
examine  ways  to  minimize  significant 
impacts  that  its  rules  may  have  on  a 
substantial  number  of  small  entities. 
Therefore,  the  NRC  does  not  plan  to 
modify  its  small  entity  fee  structure,  nor 
provide  any  further  reduction  in  annual 
fees  beyond  that  already  established  for 
small  entities.  The  NRC  will  re-examine 
the  small  entity  fees  again  in  FY  2005. 

3.  Annual  Fees  for  Uranium  Recovery 
Licensees 

Comment.  The  NRC  received  several 
comments  regarding  annual  fees  for 
uranium  recovery  Ucensees.  These 
comments  supported  the  reduction  in 
annual  fees  for  these  facilities  that 
resulted  from  the  decision  to  rebaseline 
FY  2003  annual  fees.  One  commenter 
also  supported  the  continued 
implementation  of  last  year's 
determination  that  the  DOE  must  be 
assessed  one-half  of  all  NRC  budgeted 
costs  attributed  to  generic/other 
activities  for  the  uraniimi  recover}' 
program.  However,  despite  the  proposed 
reductions,  these  commenters  stated 
that  there  continues  to  be  the  lack  of  a 
reasonable  relationship  between  the  cost 
to  uranium  recovery  licensees  of  NRC's 
regulatory  program  and  the  benefit 
derived  from  such  services.  These 
commenters  believe  there  is  excessive 
regulatory  oversight  by  the  NRC  of  the 
uranium  recovery  industry,  especially 
in  light  of  the  NRC's  performance-based 
licensing  approach,  which  they  contend 
should  result  in  a  reduced  regulatory 
effort.  The  commenters  assert  that  the 
NRC  should  consider  a  more  balanced 
approach  to  uranium  recovery 
regulation,  resulting  in  less  regulatory 
oversight  and  lower  costs. 

Additionally,  the  commenters  stated 
that  the  NRC  has  failed  to  adequately 
address  the  issue  of  decreasing  numbers 
of  uranium  recovery  licensees. 
Specifically,  as  more  states  become 
Agreement  States  and/or  additional  sites 
are  decommissioned,  the  number  of 
NRC  regulated  sites  continues  to 
decline,  leaving  fewer  licensees  to  pay 
a  larger  share  of  the  NRC's  regulators- 
costs.  These  commenters  urged  NRC  to 
continue  its  efforts  to  seek  cost 
efficiencies  through  its  annual  reviews 
conducted  as  part  of  the  budget  process. 
One  commenter  stated  that  uranium 
recovery  licensees  continue  to  be 
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subject  to  unnecessary  costs  due  to 
overlapping  Federal  or  State  agency 
jurisdiction.  The  commenter  stated  that 
in  non- Agreement  States,  the  NRC 
should  accept  the  groundwater  quality 
assessments  conducted  by  the  state  or 
the  Environmental  Protection  Agency 
rather  than  performing  duplicative 
environmental  assessments.  Several 
commenters  suggested  that  the  agency 
proceed  expeditiously  with  extension  of 
the  reactor  oversight  process  for  these 
and  other  facilities  as  a  risk-informed, 
performance-based  oversight  process 
that  recognizes  the  inherent  safety  of 
these  operations  should  further  reduce 
unnecessary  regulatory  burdens. 

Response.  The  NfRC  has  responded  to 
similar  concerns  raised  by  commenters 
in  several  previous  fee  rulemakings. 
First,  in  response  to  the  specific 
suggestions  about  how  the  NRC  should 
regulate  these  licensees  or  operate  more 
efficiently,  the  NRC  again  notes  that  the 
purpose  of  this  rule  is  to  recover  the 
required  percentage  of  its  FY  2003 
budget  authority,  and  that  the  manner  in 
which  the  NRC  carries  out  its  regulatory 
activities  is  outside  the  scope  of  this 
rulemaking. 

The  NRC  must  assess  annual  fees  to 
NRC  licensees  to  recover  the  budgeted 
costs  not  recovered  through  part  1 70 
fees  and  other  receipts.  The  NRC 
recognizes  that  this  presents  fairness 
and  equity  issues  as  costs  must  be 
recovered  from  licensees  for  activities 
that  do  not  directly  benefit  them.  To 
address  these  fairness  and  equity 
concerns,  as  previously  noted,  the  FY 
2001  Energy  and  Water  Development 
Appropriations  Act  amended  OBRA-90 
to  decrease  the  NRC"s  fee  recovery 
amoimt  by  two  percent  per  year 
beginning  in  FY  2001,  until  the  fee 
recovery  amount  is  90  percent  in  FY 
2005. 

The  Commission  is  concerned  about 
the  issue  of  decreasing  numbers  of 
licensees  and  its  implications.  Although 
a  decreasing  licensee  base  is  only  one  of 
several  possible  factors  affecting  annual 
fees,  it  presents  a  clear  dilemma  for  both 
the  uranium  recovery  group  in  its  efforts 
to  maintain  a  viable  industry,  and  the 
NRC,  which  must  by  statute  recover  its 
budgeted  costs  from  the  licensees  it 
regulates.  Potential  remedies  to  this 

S>roblem  involve  establishing  arbitrary 
ee  caps  or  thresholds  for  certain  classes 
of  licensees,  or  combining  fee 
categories.  However,  alternatives 
involving  caps  or  thresholds,  and 
combining  fee  categories,  also  raise 
potential  legal  and  fairness  and  equity 
concerns.  As  noted  previously,  given 
the  requirements  of  OBRA-90,  as 
amended,  to  collect  most  of  NRC's 
budget  authority  through  fees,  failure  to 


fully  recover  costs  from  certain  classes 
of  licensees  due  to  caps  or  thresholds 
would  result  in  other  classes  of 
licensees  bearing  these  costs.  Combining 
fee  categories  would  also  have  the 
potential  to  increase  the  annual  fees  for 
certain  licensees  in  the  new  combined 
category  to  cover  part  of  the  cost  for  the 
licensees  whose  fees  were  reduced  by 
this  action.  At  this  time,  the 
Commission  is  not  prepared  to  adopt 
any  of  these  approaches.  The  NRC  notes 
that  the  annual  fees  for  the  l/ranium 
Recovery  class  decreased  from  FY  2001 
.  to  FY  2002,  and  remained  stable  for  FY 
2003  due  in  part  to  the  concerted  efforts 
by  the  program  offices  to  reduce 
budgeted  costs  associated  with  this 
program.  However,  the  NRC  recognizes 
the  concerns  expressed  and  will 
continue  its  efforts  to  seek  cost 
efficiencies  and  reduce  regulatory 
burdens,  without  compromising  its 
commitment  to  public  health  and  safety. 

4.  Annual  Fees  for  Power  Reactor 
Licensees 

Comment.  One  commenter  stated  that 
there  is  insufficient  basis  to  support  the 
required  costs  to  the  power  reactor 
licensees  for  activities  not  directly 
attributable  or  beneficial  to  their 
operation.  Another  commenter 
expressed  concern  about  the  1 5  percent 
increase  in  the  operating  power  reactor 
annual  fee,  despite  the  two  percent  drop 
in  the  agency's  overall  recovery  rate  as 
mandated  by  the  FY  2001  Energy  and 
Water  Appropriations  Act.  Both 
commenters  raised  fairness  and  equity 
concerns  regarding  utilities  paying  for 
agency  activities  that  do  not  provide  a 
direct  benefit  to  them. 

Response.  The  part  171  powfer  reactor 
annual  fees  are  established  to  recover 
the  costs  for  generic  activities  related  to 
power  reactors  such  as  research, 
rulemakings  and  guidance  development, 
as  well  as  costs  for  other  activities  for 
the  class  not  recovered  through  part  1 70 
fees  (e.g.,  allegations,  most  contested 
hearings,  special  projects  for  which  fee 
waivers  are  granted,  orders  issued  under 
10  CFR  2.202  or  responses  to  such 
orders).  The  annual  fees  for  each  class 
also  include  a  share  of  the  total 
surcharge  costs.  The  surcharge  is 
established  to  recover  the  costs  for  NRC 
activities  that  are  not  attributable  to  an 
existing  NRC  licensee  or  class  of 
licensees,  such  as  activities  that  are 
exempt  frt)m  part  170  fees  by  law  or 
Commission  policy.  The  surcharge  is 
required  in  order  for  NRC  to  meet  its 
statutory  fee  recovery  requirements.  To 
address  fairness  and  equity  concerns 
related  to  charging  NRC  license  holders 
for  these  expenses  that  do  not  directly 
benefit  them,  the  FY  2001  Energy  and 


Water  Development  Appropriations  Act 
amended  OBRA-90  to  decrease  the 
NRC's  fee  recovery  amount  by  two 
percent  per  year  beginning  in  FY  2001, 
until  the  fee  recovery  amount  is  90 
percent  in  FY  2005.  This  decrease  of  six 
percent  in  FY  2003  is  applied  to  help 
offset  the  surcharge  amount. 

The  annual  fee  for  the  power  reactor 
class  includes  the  agency's  homeland 
security  costs  related  to  power  reactors 
for  this  fiscal  year,  which  significantly 
contributed  to  the  15  percent  increase  in 
power  reactor  fees.  Additionally,  the 
increased  workload  for  the  new  reactor 
licensing  activities  contributed  to  the 
increase. 

The  agency  workpapers  supporting 
both  the  proposed  and  final  fee  rules 
show  the  budgeted  costs  for  each 
activity  at  the  NRC's  planned 
accomplishment  level,  and  the  classes 
of  licenses  to  which  these  costs  are 
allocated.  Furthermore,  the  workpapers 
show  by  class  the  total  costs  allocated, 
and  the  estimated  part  1 70  collections. 
The  annual  fees  are  established  to 
recover  the  difference  between  the 
NRC's  total  recoverable  budgeted  costs 
(less  the  Nuclear  Waste  Fund)  and  the 
estimated  part  170  collections,  in 
accordance  with  OBRA-90,  as  amended. 

5.  Annual  Fees  for  Fuel  Facilities 
Licensees 

Comment.  Several  commenters 
expressed  concerns  with  the  annual  fees 
for  fuel  facilities  licensees.  One 
commenter  stated  that  these  fees  are 
unreasonably  high  and  not  in  accord   , 
with  NRC's  Strategic  Plan:  Fiscal  Year 
200(>-Fiscal  Year  2005.  Other 
commenters  did  not  understand  why 
there  was  a  significant  discrepancy 
between  the  increase  in  annual  fees  for 
fuel  fabricators  (43  percent)  in 
comparison  to  power  reactors  (15 
percent),  when  much  of  the  annual  fee 
increase  was  attributed  to  the  costs  of 
security-related  activities  and  these 
activities  are  similar  for  both  types  of 
facilities.  These  commenters  requested 
that  NRC  review  this  discrepancy  and 
consider  revisions  to  more  equitably 
allocate  these  costs.  Another  commenter 
expressed  concerns  about  the  annual 
fees  for  gaseous  diffusion  plants  (GDPs), 
stating  that  it  did  not  believe  that  the 
annual  fee  for  a  GDP  should  be  equal  to 
or  more  than  the  annual  fee  for  a  power 
reactor.  This  commenter  suggested  that 
NRC  reevaluate  its  methodology  to 
establish  the  FY  2003  fees  with  the 
objective  of  achieving  a  fee  structure 
that  is  fair  and  equitable  when  viewed 
in  its  entirety.  Another  commenter 
stated  that  low  enriched  uranium  fuel 
facilities  constitute  a  very  small  part  of 
the  nuclear  fuel  cycle  and  pose  only 
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minimal  risk,  and  that  their  facility 
operated  in  a  very  competitive 
international  market  and  so  the 
magnitude  of  the  fee  increase  represents 
a  serious  economic  burden.  The 
conunenter  asked  that  the  proposed  fees 
for  fuel  facilities  be  reviewed  and  that 
the  amount  of  the  increase  be  reduced 
to  a  more  reasonable  level  (on  the  order 
of  10  percent)  to  be  consistent  with 
other  facilities  and  the  general 
increasing  costs  of  NRC  operations. 

Response.  The  part  171  annual  fees 
for  each  class  of  licenses  are  established 
to  recover  the  costs  for  generic  activities 
related  to  that  class  of  licenses, 
including  rulemakings  and  guidance 
development,  as  well  as  costs  for  other 
activities  for  the  class  not  recovered 
throu^  part  170  fees.  The  NRC  believes 
this  methodology  is  consistent  with  all 
applicable  laws,  regulations,  and 
policies.  Because  the  costs  for  one  class 
of  licenses  may  increase  or  decrease  at 
different  rates  than  the  costs  for  other 
classes  of  licenses,  fees  for  different 
classes  will  increase  or  decrease  at 
different  rates  accordingly.  The  NRC  has 
considered  capping  fee  increases  for 
classes  of  licenses,  but  has  not  chosen 
to  do  so  for  potential  legal  and  fairness 
and  equity  reasons. 

The  NRC  appreciates  the  concerns 
raised  about  fee  predictability  and 
stability.  In  order  to  recover  its  budgeted 
annual  costs  in  compliance  with  the 
OBRA-90,  as  amended,  the  NRC 
annually  promulgates  a  rule  establishing 
licensee  fees,  hi  light  of  concerns  about 
annual  fluctuations  in  these  fees,  the 
NRC  aimoimced  in  FY  1995  that  annual 
fees  would  be  adjusted  only  by  the 
percentage  change  (plus  or  minus)  in 
NRC's  total  budget  authority,  adjusted 
for  changes  in  estimated  collections  for 
10  CFR  Part  170  fees,  the  number  of 
licensees  paying  annual  fees,  and  as 
otherwise  needed  to  assure  the  billed 
amounts  resulted  in  the  required 
collections.  The  NRC  indicated  that  if 
there  were  a  substantial  change  in  the 
total  NRC  budget  authority  or  the 
magnitude  of  the  budget  allocated  to  a 
specific  class  of  licenses,  the  annual  fee 
base  would  be  recalculated  by 
rebaselining.  Commission  policy  sets 
the  maximum  interval  between 
rebaselined  fee  schedules  at  three  years. 
Based  on  the  change  in  the  magnitude 
of  the  budget  to  be  recovered  through 
fees,  the  Commission  determined  that  it 
was  appropriate  to  rebaseline  its  part 
171  annual  fees  in  FY  2003. 
Rebaselining  fees  resulted  in  increased 
annual  fees  compared  to  FY  2002  for 
four  classes  of  licenses  (power  reactors, 
spent  fuel  storage/reactor 
decommissioning,  fuel  facilities,  and 
rare  earth  facilities),  and  decreased 


annual  fees  for  two  classes  (non-poww 
reactors  and  uranium  recovery).  For  the 
small  materials  users  and  transportation 
classes,  some  categories  of  licensees  will 
.  have  increased  annual  fees  and  others 
will  have  decreased  annual  fees. 

Regarding  the  comment  that  fees  to 
fuel  facilities  represent  an  economic 
burden,  since  FY  1991  the  Commission 
has  consistently  taken  the  position  that 
it  will  not  consider  economic  factors 
when  establishing  fees,  except  for 
reduced  fees  provided  for  small  entities 
based  on  the  policies  reflected  in  the 
Regulatory  Flexibility  Act.  Granting  fee 
relief  to  the  fuel  facility  licensees  on  the 
basis  of  economic  considerations  could 
set  an  untenable  precedent  for  the  NRC 
with  the  potential  to  unravel  the 
stability  and  viability  of  the  entire  fee 
system.  Not  only  would  other  classes  of 
licenses  be  required  to  subsidize  fuel 
facilities  through  increased  fees,  but 
other  categories  of  licensees  may  also 
request  similar  treatment  based  on 
analogous  economic  considerations. 
Thus,  it  would  be  difficult  to  develop  a 
rationale  for  waiving  the  fees  for  one 
class  of  licenses  while  denying  similar 
requests  from  other  NRC  licensees 
which  may  also  be  experiencing 
economic  downturns. 

The  annual  fees  for  the  fuel  facility 
class  reflect  increased  budgeted  costs  for 
activities  that  are  not  subject  to  cost 
recovery  under  part  170,  primarily 
homeland  security  activities  related  to 
fuel  facilities.  Such  activities  include 
the  issuance  and  follow-up  of  orders 
directing  the  fuel  facility  licensees  to 
take  interim  compensatory  measures  to 
increase  security,  and  a  series  of  risk- 
informed  vulnerability  assessments  the 
NRC  is  conducting  on  fuel  facilities. 

The  NRC  initially  established  a  fuel 
facility  "effort/fee"  matrix  in  the  FY 
1995  fee  rule  (60  FR  32218;  June  20, 
1995),  further  revising  it  in  the  FY  1999 
fee  rule  (64  FR  31448;  June  10,  1999). 
The  purpose  of  this  matrix  is  to 
accurately  reflect  the  NRC's  ciurent 
costs  of  providing  generic  and  other 
regulatory  services  to  each  type  of  fuel 
facility.  "The  matrix  depicts  the 
categorization  of  licenses  according  to 
their  activities,  level,  scope,  depth  of 
coverage,  and  rigor  or  generic  regulatory 
programmatic  effort  applicable  to  each 
facility  category  from  a  safety  and 
safeguards  perspective.  The  relative 
weighted  factors  for  each  facility  type 
for  the  various  fee  subclasses  are 
depicted  in  Table  VII.  The  matrix  has 
been  quite  valuable  in  helping  the  NRC 
assign  appropriate  fees  for  each  type  of 
fuel  facility.  It  is  routinely  available 
among  the  workpapers  during  the 
public  comment  process  of  each  year's 
rulemaking  for  revision  of  fee  schedules 


and  the  fact  that  it  has  withstood  this 
scrutiny  for  many  years  continues  to 
lend  support  to  the  NRC's  confidence  in 
it  as  a  robust  tool  in  the  fee 
development  process. 

Annual  Fees  for  Spent  Fuel  Storage/ 
Reactor  Decommissioning 

Comment.  One  commenter  stated  that 
the  proposed  29.3  percent  increase  in 
annual  fees  for  spent  fuel  storage/reactor 
decommissioning  licensees  is  not 
equitable  and  places  an  undue  burden 
on  this  particular  class  of  licensees, 
which  do  not  generate  revenue  through 
the  sale  of  electricity  and  do  not  have 
a  guarantee  of  recovering  additional 
costs  by  petitioning  local  public  utility 
commissions.  The  commenter  further 
stated  that  rapidly  rising  annual  fee 
increases  for  spent  fuel  storage/reactor 
decommissioning  licensees  place  undue 
budget  constraints  that  could  affect  the 
resources  available  for  performing  plant 
deconrniissioning  activities. 

Response.  The  NRC  has  responded  to 
similar  comments  in  previous 
rulemakings.  Annual  fees  for  the  classes 
of  licenses  are  based  on  the  budgeted 
costs  for  the  classes,  as  well  as  a 
surcharge  to  recover  the  costs  for  NRC 
activities  that  are  not  attributable  to  an 
existing  NRC  licensee  or  class  of 
licensee,  including  activities  that  are 
exempt  from  part  1 70  fees  by  law  or 
Commission  policy.  Since  budgeted 
costs  for  one  class  of  licenses  may  rise    '  •. 
or  fall  at  different  rates  than  for  other 
classes  of  licenses,  so  will  annual  fees. 
The  increase  in  annual  fees  for  the  spent 
fuel  storage/reactor  decommissioning 
class  of  licensees  reflects  an  increase  in 
budgeted  costs  allocated  to  this  class 
since  FY  2002,  including  homeland 
security  activities  that  are  on  the  fee 
base  for  FY  2003.  Recovering  the  costs 
associated  with  spent  fuel  storage  and 
reactor  decommissioning  from  operating 
power  reactors,  power  reactors  in 
decommissioning  or  possession  only 
status  if  they  have  fuel  on  site,  and 
independent  spent  fuel  storage  part  72 
licensees  who  do  qot  hold  a  part  50 
license,  is  consistent  with  the  intent  of 
OBRA-90  to  assess  annual  fees  to 
licensees  or  classes  of  licenses, 
commensurate  with  the  expenditure  of 
the  NRC's  resources.  The  Commission 
believes  it  would  be  inequitable  to  grant 
fee  relief  to  one  class  of  licenses  (accept 
to  address  small  entity  issues  in 
accordance  with  the  ReguJator}' 
Flexibility  Act)  on  the  basis  of  economic 
considerations,  since  this  class  would 
then  need  to  be  subsidized  by  other 
classes  of  licenses. 
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D.  Other  Issues 
1.  Security  Costs 

Comment.  The  majority  of  comments 
did  not  support  the  NRC  collecting 
security-related  costs  from  licensees. 
These  commenters  noted  that  the  FY 
2003  NRC  budget  includes  $29.3  million 
for  homeland  security  activities,  and 
stated  that  these  activities  should  be 
funded  through  the  General  Treasury  as 
part  of  the  nation's  protection  of  critical 
infrastructure.  Some  of  these 
commenters  also  stated  that  significant 
security  costs  are  being  incurred  for 
nuclear  vulnerability  assessments 
without  due  consideration  of  the 
evaluated  threats  or  rigor  of  the 
methodology  for  conducting  these 
assessments,  which  is  not  the  best  way 
to  allocate  the  nation's  resources  in 
defending  against  terrorist  attacks.  Other 
commenters  noted  their  belief  that  there 
is  overlap  and  duplication  of  functions 
in  Nuclear  Security  and  Incident 
Response  with  those  of  other  Federal 
agencies,  particularly  the  Department  of 
Homeland  Security.  One  comment 
suggested  that  the  increased  fees  for  FY 
2003  did  not  appear  to  reflect  a 
consideration  for  the  substantial  work 
and  engineered  solutions  that  have 
already  been  implemented  in  the  area  of 
security. 

Response.  The  NRC  appreciates  the 
concerns  raised  by  commenters  with 
regard  to  homeland  security  costs  being 
funded  through  licensee  fees.  The  NRC 
notes  that  the  President's  FY  2003 
budget  requested  that  NRC's  funding  for 
homeland  secimty  activities  be 
excluded  from  the  fee  base,  as  was  the 
case  in  FY  2002.  However,  the  Energy 
and  Water  Development  Appropriations 
Act,  2003,  contained  in  the 
Consolidated  Appropriations 
Resolution,  2003  (Pub.  L.  108-7), 
included  NRC's  budget  for  homeland 
security  activities  in  the  fee  base. 
Therefore,  the  FY  2003  fees  must 
include  the  $29.3  million  budgeted  for 
NRC's  homeland  security  activities.  The 
Commission  agrees  there  are  merits  to 
the  arguments  that  licensees  should  be 
treated  in  the  same  fashion  as  other 
owner/operators  of  critical 
infrastructure  that  do  not  generally  pay 
user  fees  for  Federal  agency  homeland 
security  costs.  The  NRC  notes  that  S. 
1043,  the  "Nuclear  Infrastructure 
Security  Act  of  2003,"  recently 
approved  by  the  Senate  Committee  on 
Environment  and  Public  Works, 
provides  that  amounts  appropriated  to 
the  NRC  for  homeland  security  activities 
would  be  excluded  from  the  fee  base 
except  for  costs  associated  with 
fingerprinting,  background  checks  and 
security  inspections. 


In  response  to  the  comments  that 
expressed  concern  regarding  how  the 
NRC  is  expending  homeland  security 
funds,  as  stated  previously,  the  NRC's 
budget  and  manner  in  which  the  agency 
carries  out  its  activities  are  not  within 
the  scope  of  this  rulemaking. 
Nonetheless,  the  NRC  is  addressing  the 
issues  raised  regarding  the  costs  of 
vulnerability  assessments  and  NRC's 
relationship  with  the  Department  of 
Homeland  Secimty. 

2.  NRC  Budget 

Comment.  Many  commenters  offered 
suggestions  for  reducing  NRC's  budget 
and  for  more  efficient/different  use  of 
NRC's  resources.  Many  of  these 
comments  addressed  expenditures  on 
homeland  security,  while  others 
suggested  more  generally  that  NRC 
reduce  expenditures,  streamline 
processes,  or  otherwise  perform 
activities  more  efficiently.  Commenters 
suggested  that  changes  in  NRC's 
regulatory  approach,  such  as  the  reactor 
oversight  process  and  risk-informed 
changes  to  inspection,  assessment,  and 
enforcement  processes,  should  result  in 
reduced  fees.  One  commenter  suggested 
that  increased  cooperation  between  the 
NRC  and  industry  could  increase 
efficiency  and  conservation  of  limited 
resoiuces. 

Response.  The  NRC's  budgets  and  the 
manner  in  which  the  NRC  carries  out  its 
activities  are  not  within  the  scope  of 
this  rulemaking.  Therefore,  this  final 
rule  does  not  address  the  commenters' 
suggestions  concerning  the  NRC's 
budget  and  the  use  of  NRC  resources. 
The  NRC's  budget  is  submitted  to  the 
Office  of  Management  and  Budget  and 
to  Congress  for  review  and  approval. 
The  Congressionally-approved  budget 
resulting  from  this  process  reflects  the 
resources  deemed  necessary  for  NRC  to 
carry  out  its  statutory  obligations.  In 
compliance  with  OBRA-90,  the  fees  are 
established  to  recover  the  required 
percentage  of  the  approved  budget. 

3.  Cost  Recovery  for  Agreement  State 
Activities 

Comment.  One  commenter  stated  that 
it  supported  the  approach  to  allocate 
Agreement  State  Program  activities  to 
user  fees,  rather  than  the  General  Fund. 
Another  commenter  suggested  the 
opposite  approach,  and  stated  that  the 
costs  for  activities  like  Agreement  State 
Programs  should  not  be  allocated  to  user 
fees,  but  rather  paid  for  from  the 
General  Fimd. 

Response.  The  FY  2003  proposed  fee 
rule  did  not  propound  to  change  how 
the  NRC  recovers  costs  for  Agreement 
State  Program  activities,  nor  does  this 
final  rule  make  any  changes  with  regard 


to  recovery  of  these  costs.  The 
Commission  has  the  authority  to.  but  as 
a  matter  of  policy  does  not,  assess  part 
170  fees  for  specific  services  rendered  to 
an  Agreement  State.  Agreement  States 
devote  significant  monetary  and  staff 
resources  to  national  radiation  control 
programs,  and  this  effort  assists  the  NRC 
and  other  Federal  agencies  in  protecting 
public  health  and  safety.  The  NRC  costs 
for  these  Agreement  State  activities  are 
funded  through  a  surcharge,  which  is 
allocated  to  the  various  license  classes 
on  a  prorated  basis. 

The  surcharge  is  being  funded  from 
the  general  fund  of  the  U.S.  Treasury  as 
a  result  of  the  FY  2001  Energy  and 
Water  Development  Appropriations  Act. 
This  act  amended  OBRA-90  to  decrease 
the  NRC's  fee  recovery  amoimt  by  2 
percent  per  year  beginning  in  FY  2001, 
until  the  fee  recovery  amount  is  90 
percent  in  FY  2005,  to  address  fairness 
and  equity  concerns  related  to  charging 
NRC  license  holders  for  agency 
budgeted  costs  that  do  not  provide  a 
direct  benefit  to  the  licensee.  The  2 
percent  per  year  reduction  from  the  fee 
base  accoiuits  for  activities  such  as 
Agreement  State  Oversight  and 
Agreement  State  Regulatory  Support. 

4.  Fee  Increase  Communication  and 
Timing 

Comment.  Several  commenters 
suggested  that  the  NRC  commiuiicate 
the  potential  magnitude  of  fee  increases 
earlier  in  the  process.  The  commenters 
stated  that  this  communication  would 
allow  licensees  to  forecast  and  mitigate 
financial  impacts.  These  commenters 
expressed  disappointment  that  the  NRC 
gave  its  licensees  no  warning  that 
significant  increases  were  being 
contemplated.  Several  commenters 
expressed  concern  that  NRC  fee 
increases  are  seen  by  licensees  almost  a 
year  after  their  budgets  have  been 
initially  set,  and  suggested  that  NRC 
shift  its  process  by  one  year  (e.g.,  the 
2003  fee  collection  would  be  the  2004 
fee  projection).  One  commenter 
specifically  requested  that  NRC  review 
and  forecast  ongoing  costs  and  fees  over 
the  next  five  years  so  that  licensees  can 
make  accurate  business  forecasts.  One 
commenter  stated  that  NRC's  method  of 
collecting  retroactive  fees  during  the  last 
government  quarter  for  the  previous 
three  quarters  will  create  a  significant 
and  unanticipated  negative  financial 
impact. 

Response.  The  NRC  appreciates  the      , 
concerns  raised  by  these  commenters. 
However,  as  a  matter  of  law  (OBRA-90, 
as  amended)  and  policy  the  NRC  must 
collect  the  statutorily  mandated  level  of 
fees  by  the  end  of  the  fiscal  year  to 
which  they  are  attributed,  in  this  case. 
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September  30,  2003.  The  law  also 
requires  that  these  fees  be  established 
through  the  rulemaking  process.  The 
NRC  makes  every  effort  to  issue  its 
proposed  and  final  fee  rules  in  a  timely 
manner  to  afford  licensees  as  much  time 
as  possible  to  plan  for  fee  increases. 
However,  the  agency  must  ensure  that  it 
fully  complies  with  all  applicable 
legislation,  regulations,  and  policies,  as 
well  as  perform  the  required  fee 
calculations,  in  a  relatively  short  time 
each  year  to  produce  its  fee  rules.  This 
year  Congress  did  not  enact  NRC 
appropriations  for  FY  2003  until 
February  20,  2003.  Because  the  NRC 
does  not  know  in  advance  what  its 
future  budgets  will  be  (i.e.,  proposed 
budgets  must  be  submitted  to  the  Office 
of  Management  and  Budget  for  its 
review  before  the  President  submits  the 
budget  to  Congress  for  enactment),  the 
agency  believes  it  is  not  practicable  to 
set  fees  based  on  future  estimated 
budgets,  nor  would  such  an  approach  be 
consistent  with  its  statutory  mandate. 
The  NRC  will  continue  to  strive  to  issue 
its  fee  regulations  as  early  in  the  process 
as  is  practicable  in  order  to  give  as 
much  time  as  possible  for  licensees  to 
plan  for  changes  in  fees. 


m.  Final  Action 

The  NRC  is  amending  its  licensing, 
inspection,  and  annual  fees  to  recover 
approximately  94  percent  of  its  FY  2003 
budget  authority,  including  the  budget 
authority  for  its  Office  of  the  Inspector 
General,  less  the  appropriations 
received  from  the  NWF.  The  NRC's  total 
budget  authority  for  FY  2003  is  $584.6 
million,  of  which  approximately  $24.7 
million  has  been  appropriated  from  the 
NWF.  Based  on  the  94  percent  fee 
recovery  requirement,"  the  NRC  must 
recover  approximately  $526.3  million  in 
FY  2003  through  part  1 70  licensing  and 
inspection  fees,  part  171  annual  fees, 
and  other  offsetting  receipts.  The  total 
amount  to  be  recovered  through  fees 
and  other  offsetting  receipts  for  FY  2003 
is  $46.8  million  more  than  the  amount 
estimated  for  recovery  in  FY  2002. 

The  NRC  estimates  that 
approximately  $127.5  million  will  be 
recovered  in  FY  2003  from  part  170  fees 
and  other  offsetting  receipts.  For  FY 
2003,  the  NRC  also  estimates  a  net 
adjustment  of  approximately  $1.9 
million  for  FY  2003  invoices  that  the 
NRC  estimates  will  not  be  paid  during 
the  fiscal  year,  and  for  payments 
received  in  FY  2003  for  FY  2002 
invoices.  The  remaining  $396.8  million 
will  be  recovered  through  the  part  171 


annual  fees,  compared  to  $345.6  million 
for  FY  2002. 

A  primary  reason  for  the  increase  in 
total  fees,  as  well  as  the  annual  fee 
amount,  for  FY  2003  compared  to  FY 

2002  is  that  the  amount  to  be  recovered 
for  FY  2003  includes  $29.3  million  for 
homeland  security  activities,  whereas 
the  FY  2002  funding  for  homeland 
security  was  excluded  from  fees.  While 
the  President's  FY  2003  budget 
requested  that  NRC's  funding  for 
homeland  security  activities  continue  to 
be  excluded  from  the  fee  base,  the 
Energy  and  Water  Development 
Appropriations  Act,  2003,  contained  in 
the  Consolidated  Appropriations 
Resolution,  2003  (Pub.  L.  108-7), 
included  NRC's  budget  for  homeland 
security  activities  in  the  fee  base. 
Therefore,  the  FY  2003  fees  include  the 
$29.3  million  budgeted  for  NRC's 
homeland  security  activities.  Other 
reasons  for  the  fee  increases  include  the 

2003  Federal  pay  raise,  and  the 
increased  workload  for  new  reactor 
licensing  activities  and  reactor  license 
renewal. 

Table  1  sununarizes  the  budget  and  fee 
recovery  amounts  for  FY  2003.  Due  to 
rounding,  adding  the  individual 
numbers  in  the  table  may  result  in  a 
total  that  is  slightly  different  than  the 
one  shown. 


Table  I.— Budget  and  Fee  Recovery  Amounts  for  FY  2003 

[Dollars  In  millions] 


Total  Budget  Authority 
Less  NWF 


Balance 

^Fee  Recovery  Rate  for  FY  2003 


Total  Amount  to  be  Recovered  For  FY  2003 
Less  Carryover  from  FY  2002 


Amount  to  be  Recovered  Through  Fees  and  Other  Receipts 
Less  Estimated  Part  170  Fees  and  Other  Receipts  


Part  171  Fee  Collections  Required  ■. , 

Part  171  Billing  Adjustments:. 

Unpaid  FY  2003  Invoices  (estimated) 

Less  Payments  Received  in  FY  2003  for  Prior  Year  Invoices  (estimated) 


Subtotal 


$584.6 
-24  7 


$559.9 
x94.0% 


$5263 
-0 


$526.3 
-127.5 


$3988 

2.4 
-4.3 


-1.9 


Adjusted  Part  171  Collections  Required 


$396.8 


The  FY  2003  final  fee  rule  is  a 
"major"  final  action  as  defined  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  Therefore,  the 
NRC's  fees  for  FY  2003  will  become 
effective  60  days  after  publication  of  the 
final  rule  in  the  Federal  Register.  The 
NRC  will  send  an  invoice  for  the 
amount  of  the  annual  fee  to  reactors  and 
major  fuel  cycle  facilities  upon 


publication  of  the  FY  2003  final  rule. 
For  these  licensees,  payment  will  be  due 
on  the  effective  date  of  the  FY  2003  final 
rule.  Those  materials  licensees  whose 
license  anniversary  date  diuing  FY  2003 
falls  before  the  effective  date  of  the  final 
FY  2003  rule  will  be  billed  for  the 
annual  fee  during  the  anniversary 
month  of  the  license  at  the  FY  2002 
annual  fee  rate.  Those  materials 


licensees  whose  license  anniversary 
date  falls  on  or  after  the  effective  date 
of  the  final  FY  2003  rule  will  be  billed 
for  the  annual  fee  at  the  FY  2003  annual 
fee  rate  during  the  anniversar>'  month  of 
the  license,  and  payment  will  be  due  on 
the  date  of  the  invoice. 

In  accordance  with  its  FY  1998 
annoimcement,  the  NRC  has 
discontinued  mailing  the  final  fee  rule 
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to  all  licensees  as  a  cost-saving  measure. 
Accordingly,  the  NRC  does  not  plan  to 
routinely  mail  the  FY  2003  final  fee  rule 
or  ftiture  final  fee  rules  to  licensees. 
However,  the  NRC  will  send  the  final 
rule  to  any  licensee  or  other  person 
upon  specific  request.  To  request  a 
copy,  contact  the  License  Fee  and 
Accounts  Receivable  Branch,  Division 
of  Accounting  and  Finance,  Office  of  the 
Chief  Financial  Officer,  at  301-415- 
7554,  or  e-mail  us  at  fees@nrc.gov.  The 
NRC  plans  to  publish  the  final  fee  rule 
in  June  2003.  In  addition  to  publication 
in  the  Federal  Register,  the  final  rule 
will  be  available  on  the  Internet  at 
http://ruleforum.llnl.gov  for  at  least  90 
days  after  the  effective  date  of  the  final 
rule. 

The  NRC  is  amending  10  CFR  Parts 
170  and  171  as  discussed  in  Sections  A 
and  B  below. 

A.  Amendments  to  10  CFR  Part  170: 
Fees  for  Facilities,  Materials,  Import  and 
Export  Licenses,  and  Other  Regulatory 
Services  Under  the  Atomic  Energy  Act 
of  1954,  as  Amended 

The  NRC  is  revising  the  hourly  rates 
used  to  calculate  fees  and  is  adjusting 
the  part  1 70  fees  based  on  the  revised 
hourly  rates  and  the  results  of  the 
agency's  biennial  review  of  fees 
required  by  the  Chief  Financial  Officer 
(CFO)  Act  of  1990  (Pub.  L.  101-578, 
November  15, 1990. 104  Stat.  2838). 


Additionally,  the  NRC  is  revising  fee 
category  15.  A.  of  §  170.31  to  cover  all 
categories  of  radioactive  waste  import 
license  applications  and  to  revise 
category  15.B.  to  remove  the  radioactive 
waste  import  license  applications. 
The  amendments  are  as  follows: 

1.  Hourly  Rates 

The  NRC  is  revising  the  professional 
hourly  rates  for  NRC  staff  time 
established  in  §  170.20.  These  rates  are 
based  on  the  number  of  FY  2003  direct 
program  FTEs  and  the  FY  2003  NRC 
budget,  excluding  direct  program 
support  costs  and  NRC's  appropriations 
from  the  NWF.  These  rates  are  used  to 
determine  the  part  1 70  fees.  The  rate  for 
the  reactor  program  is  $156  per  hour 
($276,661  per  direct  FTE).  This  rate  is 
applicable  to  all  activities  for  which  fees 
are  assessed  under  §  170.21  of  the  fee 
regulations.  The  rate  for  the  materials 
program  (nuclear  materials  and  nuclear 
waste  programs)  is  $158  per  hour 
($280,876  per  direct  FTE).  This  rate  is 
applicable  to  all  activities  for  which  fees 
are  assessed  under  §  170.31  of  the  fee 
regulations.  In  the  FY  2002  final  fee 
rule,  the  reactor  and  materials  program 
rates  were  $156  and  $152,  respectively. 

A  major  reason  for  the  4  percent 
increase  to  the  materials  program  rate  is 
the  salary  and  benefits  increase  that 
results  primarily  from  the  Government- 
wide  pay  raise.  While  salary  and 


benefits  also  increase  for  the  reactor 
program,  the  increase  is  offset  by  a 
reduction  in  the  average  overhead  cost 
per  direct  FTE. 

The  method  used  to  determine  the 
two  professional  hourly  rates  is  as 
follows:  

a.  Direct  program  FTE  levels  are 
identified  for  the  reactor  program  and 
the  materials  program  (nuclear  materials 
and  nuclear  waste  programs). 

b.  Direct  contract  support,  which  is 
the  use  of  contract  or  other  services  in 
support  of  the  line  organization's  direct 
program,  is  excluded  from  the 
calculation  of  the  hourly  rates  because 
the  costs  for  direct  contract  support  are 
charged  directly  through  the  various 
categories  of  fees. 

c.  All  other  program  costs  [e.g.. 
Salaries  and  Benefits,  Travel)  represent 
"in-house"  costs  and  are  to  be  collected 
by  dividing  them  uniformly  by  the  total 
number  of  direct  FTEs  for  the  program. 
In  addition,  salaries  and  benefits  plus 
contracts  for  non-program  direct 
management  and  support,  and  for  the 
Office  of  the  Inspector  General,  are 
allocated  to  each  program  based  on  that 
program's  direct  costs.  This  method 
results  in  the  following  costs  which  are 
included  in  the  hoiu-ly  rates.  Due  to 
rounding,  adding  the  individual 
numbers  in  the  table  may  result  in  a 
total  that  is  slightly  different  than  the 
one  shown. 


Table  II.— FY  2003  Budget  Authority  To  Be  Included  in  Hourly  Rates 


Reactor 
program 


Materials 
program 


Direct  Program  Salaries  &  Benefits  (millions)  

Overhead  Salaries  &  Benefits,  Program  Travel  and  Other  Support  (millions) 
Allocated  Agency  Management  and  Support  (millions)  :.... 

Subtotal  (millions)  '. ; 

Less  offsetting  receipts  (million)  , 

Total  Budget  Included  in  Hourly  Rate  (millions) : 

Program  Direct  FTEs 

Rate  per  Direct  FTE  

Professional  Hourly  Rate  (Rate  per  direct  FTE  divided  by  1.776  hours)  


$134.1 

62.3 

118.5 


$34.4 
17.1 
31.1 


$314.9 
-0.1 


$82.6 
-0.00 


$314.8 


$82.6 


1138.0 

$276,661 

$156 


294.1 

$280,876 

$158 


As  shown  in  Table  U.  dividing  the 
$314.8  million  budgeted  amount 
(rounded)  included  in  the  hourly  rate 
for  the  reactor  program  by  the  reactor 
program  direct  FTEs  (1138.0)  results  in 
a  rate  for  the  reactor  program  of 
$276,661  per  FTE  for  FY  2003.  The 
Direct  FTE  Hoiu-ly  Rate  for  the  reactor 
program  is  $156  per  hour  (rounded  to 
the  nearest  whole  dollar).  This  rate  is 
calculated  by  dividing  the  cost  per 
direct  FTE  ($276,661)  by  the  number  of 
productive  hours  in  one  year  (1,776 
hours)  as  set  forth  in  the  revised  OMB 
Circular  A-76,  "Performance  of 


Commercial  Activities."  Similarly, 
dividing  the  $82.6  million  budgeted 
amount  (rounded)  included  in  the 
hourly  rate  for  the  materials  program  by 
the  program  direct  FTEs  (294.1)  results 
in  a  rate  of  $280,876  per  FTE  for  FY 
2003.  The  Direct  FTE  Hourly  Rate  for 
the  materials  program  is  $158  per  hour 
(rounded  to  the  nearest  whole  dollar). 
This  rate  is  calculated  by  dividing  the 
cost  per  direct  FTE  ($280,876)  by  the 
number  of  productive  hours  in  one  year 
(1,776  hours). 


2.  Fee  Adjustments 

The  NRC  is  adjusting  the  current  part 
170  fees  in  §§  170.21  and  170.31  to 
reflect  both  the  revised  hourly  rates  and 
the  results  of  the  biennial  review  of  part 
170  fees  required  by  the  CFO  Act.  To 
comply  with  the  requirements  of  the 
CFO  Act,  the  NRC  has  evaluated 
historical  professional  staff  hours  used 
to  process  a  new  license  application  for 
those  materials  licensees  whose  fees  are 
based  on  the  average  cost  method,  or 
"flat"  fees.  This  review  also  included 
new  license  and  amendment 
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applications  for  import  and  export 
licenses. 

Evaluation  of  the  historical  data 
shows  that  fees  based  on  the  average 
number  of  professional  staff  hoius 
required  to  complete  licensing  actions 
in  the  materials  program  should  be 
increased  in  some  categories  and 
decreased  in  others  to  more  acciu-ately 
reflect  current  costs  incurred  in 
completing  these  licensing  actions. 

The  data  for  the  average  number  of 
professional  staff  hours  needed  to 
complete  new  licensing  actions  was  last 
updated  in  FY  2001  (66  FR  32452;  June 
14,  2001).  Thus,  the  revised  average 
professional  staff  hours  in  this  fee  rule 
reflect  the  changes  in  the  NRC  licensing 
review  program  that  have  occiured 
since  FY  2001. 

As  a  result  of  the  biennial  review,  the 
licensing  fees  that  are  based  on  the 
average  professional  staff  hoiurs  reflect 
an  increase  in  average  time  for  new 
license  applications  for  six  of  the  33 
materials  program  fee  categories,  a 
decrease  in  average  time  for  eight  fee 
categories,  and  the  same  average  time 
for  the  remaining  19  fee  categories. 
Similarly,  the  average  time  for 
applications  for  new  export  and  import 
licenses  and  for  amendments  to  export 
and  import  licenses  remained  the  same 
for  eight  fee  categories  in  §§170.21  and 
170.31,  and  decreased  for  two  other  fee 
categories. 

The  licensing  fees  for  fee  categories 
K.l  through  K.5  of  §  170.21,  and  fee 
categories  IC,  ID,  2B,  2C,  3A  through 
3P,  4B  through  9D,  lOB,  15A  through 
15E,  and  16  of  §170.31  are  based  on  the 
revised  average  professional  staff  hours 
needed  to  process  the  licensing  actions 
multiplied  by  the  revised  materials 
program  professional  hourly  rate  for  FY 
2003. 

The  biennial  review  also  included  the 
"flat"  fee  for  the  general  license 
registrations  covered  by  fee  Category 
3.Q.  As  a  result  of  this  review,  the  fee 
per  registration  is  $620,  compared  to 
$450  in  FY  2002.  The  revised  fee  is 
based  on  the  current  estimated  number 
of  registrants,  current  annual  resource 
estimates  for  the  program,  and  the  FY 
2003  materials  program  FTE  rate.  This 
increase  to  the  current  fee  of  $450  is 
based  on  experience  with  the 
registrations  to  date,  which  indicates 
that  the  average  cost  per  registrant  is 
higher  than  originally  estimated.  The 
next  biennial  review  of  the  registration 
fee  will  be  included  in  the  FY  2005  fee 
rule;  however,  the  registration  fee  may 
change  in  the  FY  2004  fee  rule  if  there 
is  a  change  to  the  materials  program 
FTE  rate  for  FY  2004. 

The  amounts  of  the  materials 
licensing  "flat"  fees  are  pounded  as 


follows:  fees  under  $1,000  are  roimded 
to  the  nearest  $10,  fees  that  are  greater 
than$l,000  but  less  than  $100,000  are 
rounded  to  the  nearest  $100,  and  fees 
that  are  greater  than  $100,000  are 
rounded  to  the  nearest  $1,000. 
Applications  filed  on  or  after  the 
effective  date  of  the  final  rule  will  be 
subject  to  the  revised  fees  in  this  final 
rule. 

The  NRC  is  expanding  fee  Category 
15.A.  of  §  170.31  to  include  all 
categories  of  radioactive  waste  import 
license  applications,  and  modifying 
Category  15.B.  of  §  170.31  to  exclude 
these  types  of  import  license 
applications.  This  change  is  being  made 
because  all  applications  for  the  import 
of  radioactive  waste  must  be  reviewed 
by  the  Executive  Branch  and  require  the 
involvement  of  all  states  and  compacts, 
as  well  as  extensive  coordination  within 
the  NRC.  Therefore,  the  NRC  efforts  for 
the  waste  import  license  applications 
are  more  closely  aligned  with  the  efforts 
for  the  other  types  of  export  and  import 
licenses  currently  covered  by  Category 
15.A. 

In  addition,  the  Office  of  Nuclear 
Reactor  Regulation  revised  its  policy  of 
charging  the  sites  for  administrative/ 
overhead  fees  for  early  assignment  of 
resident  inspectors.  Under  this  new 
policy,  the  administrative/overhead  fees 
for  the  individuals  selected  for  early 
assignments  will  not  be  charged  to  the 
site. 

In  summary,  the  NRC  is  amending  10 
CFR  Part  170  to  — 

1.  Revise  the  materials  and  reactor 
programs  FTE  hourly  rates; 

2.  Revise  the  licensing  fees  to  be 
assessed  to  reflect  the  reactor  and 
materials  program  hourly  rates  and  to 
comply  with  the  CFO  Act  requirement 
that  fees  be  reviewed  biennially  and 
revised  as  necessary  to  reflect  the  cost 
to  the  agency; 

3.  Revise  Category  15. A.  of  §  170.31  to 
include  radioactive  waste  import 
licenses,  and  exclude  these  types  of 
applications  from  Category  15.B. 

B.  Amendments  to  10  CFR  Part  171: 
Annual  Fees  for  Reactor  Licenses,  and 
Fuel  Cycle  Licenses  and  Materials 
Licenses,  Including  Holders  of 
Certificates  of  Compliance, 
Registrations,  and  Quality  Assurance 
Program  Approvals,  and  Government 
Agencies  Licen^d  by  the  NRC 

The  NRC  is  revising  the  armual  fees 
for  FY  2003  as  follows. 

1 .  Annual  Fees 

The  NRC  is  establishing  rebaselined 
annual  fees  for  FY  2003.  The 
Commission's  policy  commitment, 
made  in  the  statement  of  considerations 


accompanying  the  FY  1995  fee  rule  (60 
FR  32225:  June  20,  1995).  and  further 
explained  in  the  statement  of 
considerations  accompanying  the  FY 
1999  fee  rule  (64  FR  31448;  June  10. 
1999),  determined  that  base  annual  fees 
will  be  re-established  (rebaselined)  at 
least  every  third  year,  and  more 
frequently  if  there  is  a  substantial     ' 
change  in  the  total  NRC  budget  or  in  the 
magnitude  of  the  budget  allocated  to  a 
specific  class  of  licenses.  The  fees  were 
last  rebaselined  in  FY  2002.  Based  on 
the  change  in  the  magnitude  of  the 
budget  to  be  recovered  through  fees,  the 
Commission  has  determined  that  it  is 
appropriate  to  rebaseline  the  annual  fees 
again  this  year.  Rebaselining  fees  will 
result  in  increased  annual  fees 
compared  to  FY  2002  for  four  classes  of 
licenses  (power  reactors,  spent  fuel 
storage/reactor  decommissioning,  fuel 
facilities,  and  rare  earth  facilities),  and 
decreased  annual  fees  for  two  classes 
(non-power  reactors  and  uranium 
recovery).  For  the  small  materials  users 
and  transportation  classes,  some 
categories  of  licenses  will  have 
increased  annual  fees  and  others  will 
have  decreased  annual  fees. 

The  aimual  fees  in  §§171.15  and 
171.16  vdll  be  revised  for  FY  2003  to 
recover  approximately  94  percent  of  the 
NRC's  FY  2003  budget  authority,  less 
the  estimated  amoimt  to  be  recovered 
through  part  170  fees  and  the  amounts 
appropriated  from  the  NWF.  The  total 
amount  to  be  recovered  through  annual 
fees  for  FY  2003  is  $396.8  million, 
compared  to  $345.6  million  for  FY  2002. 

Within  the  fee  classes,  the  FY  2003 
annual  fees  will  increase  for  many 
categories  of  licenses,  decrease  for  other 
categories,  and  for  two  categories 
remain  the  same  from  the  previous  year. 
The  two  largest  categories  of  materials 
licensees  (which  together  include  nearly 
3,500  of  NRC's  approximately  4,900 
materials  user  licenses)  show  annual  fee 
decreases  compared  to  FY  2002  of  7.4 
percent  and  9.8  percent.  The  increases 
in  annual  fees  range  from  approximately 
1.2  percent  for  DOE's  transportation 
activities  to  approximately  62  percent 
for  licenses  issued  to  distribute  items 
containing  byproduct  material  that 
require  device  review  to  persons  exempt 
bom  licensing  requirements  of  part  30. 
The  decreases  in  annual  fees  range  from 
approximately  2.7  percent  for  two 
materials  categories  and  for  the  quality 
assurance  approvals  for  users  to 
approximately  53  percent  for  materials 
licenses  authorizing  possession  and  use 
of  byproduct  material,  source  material, 
and/or  special  nuclear  material  for  well 
logging,  well  smveys.  and  tracer  studies 
(other  than  field  flooding).  The  fees 
remain  the  same  for  materials  licenses 
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authorizing  possession  and  use  of 
byproduct  material  in  sealed  soiut:es  for 
irradiation  of  materials  where  the  source 
is  not  removed  from  its  shield  and 
licenses  speciflcally  authorizing  the 
receipt  of  waste  byproduct  material, 
soiuce  material,  or  special  nuclear 
material  from  other  persons  for  the 
purpose  of  packaging  or  repackaging  the 
material. 


Factors  affecting  the  changes  to  the 
annual  fee  amounts  include  adjustments 
in  budgeted  costs  for  the  different 
classes  of  licenses  (including  the 
addition  of  budgeted  costs  for  NRC's 
homeland  security  activities),  the 
reduction  in  the  fee  recovery  rate  from 
96  percent  for  FY  2002  to  94  percent  for 
FY  2003.  the  estimated  part  170 
collections  for  the  various  classes  of 
licenses,  the  increased  hourly  rate  for 


the  materials  and  waste  program,  and 
decreases  in  the  numbers  of  licensees 
for  certain  categories  of  licenses.  In 
addition,  there  is  no  carryover  from  FY 
2002  to  reduce  the  FY  2003  fees.  The  FY 
2002  fees  were  reduced  by  a  $1.7 
million  carryover  from  FY  2001. 

Table  IV  below  shows  the  rebaselined 
annual  fees  for  FY  2003  for 
representative  categories  of  licenses. 


Table  IV.— Rebaselined  Annual  Fees  for  FY  2003 


Class/category  of  licenses 


FY  2003  an- 
nual fee 


Operating  Power  Reactors  (including  Spent  Fuel  Storage/Reactor  Decommissioning  annual  fee) 

Spent  Fuel  Storage/Reactor  Decommissioning  

Nonpower  Reactors 

High  Enriched  Uranium  Fuel  Facility , 

Low  Enriched  Uranium  Fuel  Facility .1 

UFh  Conversion  Facility 

Uranium  Mills 

Transportation: 

Users/Fabricators  t 

Users  Only _ 

Typical  Matenals  Users: 

Radiographers  / ; 

Well  Loggers .^ 

Gauge  Users 

Broad  Scope  Medical  , 


$3,251,000 

319,000 

63,300 

5,836,000 

1,957,000 

839,000 

63,700 

76,200 
7.100 

12.200 
4.700 
1,900 

24,700 


The  annual  fees  assessed  to  each  class 
of  licenses  include  a  surcharge  to 
recover  those  NRC  budgeted  costs  that 
are  not  directly  or  solely  attributable  to 
the  classes  of  licenses,  but  must  be 
recovered  from  licensees  to  comply  with 
the  requirements  of  OBRA-90,  as 
amended.  Based  on  the  FY  2001  Energy 


and  Water  Appropriations  Act  which 
amended  OBRA-90  to  decrease  the 
NRC's  fee  recovery  amount  by  2  percent 
per  year  beginning  in  FY  2001,  imtil  the 
fee  recovery  amount  is  90  percent  in  FY 
2005,  the  total  surcharge  costs  for  FY 
2003  will  be  reduced  by  about  $33.6 
million.  The  total  FY  2003  budgeted 

Table  V.-^urcharge  Costs 

(Dollars  in  millions] 


costs  for  these  activities  and  the 
reduction  to  the  total  surcharge  amount 
for  fee  recovefy  purposes  are  shown  in 
Table  V.  Due  to  rounding,  adding  the 
individual  numbers  in  the  table  may 
result  in  a  total  that  is  slightly  different 
than  the  one  shown. 


Category  of  costs 


FY  2003 

budgeted 

costs 


1 .  Activities  not  attributable  to  an  existing  NRC  licensee  or  class  of  licensee: 

a.  Intemationai  activities 

b.  Agreement  State  oversight ......■^. 

c.  Low-level  waste  disposal  generic  activities 

d.  Site  decommissioning  management  plan  activities  not  recovered  under  part  170 

2.  Activities  not  assessed  part  170  licensing  and  inspection  fees  or  part  171  annual  fees  based  on  existing  law  or  Commission 
policy: 

a.  Fee  exemption  for  nonprofit  educational  institutions  , , 

b.  Licensing  and  inspection  activities  associated  with  other  Federal  agencies  

c.  Costs  not  recovered  from  small  entities  under  10  CFR  171.16(c)  

3.  Activities  supporting  NRC  operating  licensees  and  others: 

a.  Regulatory  support  to  Agreement  States 

b.  Generic  decommissioning/reclamation  (except  ttK>se  related  to  power  reactors) 

Total  surcharge  costs  .^ 

Less  6  percent  of  NRC's  FY  2003  total  budget  (less  NWF) _ ..'.".". 

Total  Surcharge  Costs  to  be  Recovered 


$10.3 
8.8 
2.7 
3.6 


6.7 
.2.9 
4.5 

13.4 
4.9 


57.8 
33.6 


$24.2 


As  shown  in  Table  V,  $24.2  million  is 
the  total  surcharge  cost  allocated  to  the 


various  classes  of  licenses  for  FY  2003. 
The  MRC  will  continue  to  allocate  the 


surcharge  costs,  except  Low-Level 
Waste  (LLW)  surcharge  costs,  to,fiaeh 
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class  of  licenses  based  on  the  percent  of 
the  budget  for  that  class.  The  NRC  will 
continue  to  allocate  the  LLW  surcharge 
costs  based  on  the  volume  of  LLW 
disposed  of  by  certain  classes  of 


licenses.  The  surcharge  costs  allocated 
to  each  class  will  be  included  in  the 
annual  fee  assessed  to  each  licensee. 
The  FY  2003  surcharge  costs  allocated 
to  each  class  of  licenses  are  shown  in 

Table  VI.— Allocation  of  Surcharge 


Table  VI.  Due  to  roimding,  adding  the 
individual  niunbers  in  the  table  may 
result  in  a  total  that  is  slightly  different 
than  the  one  shown. 


-    . 

LLW  surcharge 

Non-LLW  surcharge 

Total  sur- 

■ 

Percent 

$,M 

Percent 

$.M 

charge  $,M 

Ooeratina  Power  Reactors           

74 

2.0 

79.3 
8.2 
0.1 
6.7 
3.8 
12 
0.2 
0.7 

17.1 
1.B 
0.0 
1.4 
0.8 
0.3 
0.0 
0.1 

19.1 

Spent  Fuel  Storage/Reactor  Deconftm 

Nonpower  Reactors  _ 

Fuel  Facilities  : % 

Materic»ls  Users ■'. 

1  8 

0.0 

8 
18 

0.2 
0.5 

1.6 

1.3 

TransDortation    . .. .  

0.3 

Rare  Earth  Facilities                    

0.0 

Uranium  Recovery  

0.1 

Total  Surcharoe > .". 

100 

2.7 

100.0 

21.5 

24.2 

The  budgeted  costs  allocated  to  each 
class  of  licenses  and  the  calculations  of 
the  rebaselined  fees  are  described  in  a. 
through  h.  below.  The  workpapers 
which  support  this  final  rule  show  in 
detail  the  allocation  of  NRC's  budgeted 
resources  for  each  class  of  licenses  and 
how  the  fees  are  calculated.  The 
workpapers  are  available  electronically 
at  the  NRC's  Electronic  Reading  Room 
on  the  Internet  at  Web  site  address 
http://www.gov/readmg-rm/ 
adams.html.  For  a  period  of  90  days 
after  the  effective  date  of  this  final  rule, 
the  workpapers  may  also  be  examined  at 
the  NRC  Public  Document  Room  located 
at  One  White  Flint  North,  Room  O- 
1F22,  11555  Rockville  Pike,  Rockville. 
MD  20852-2738. 

a.  Fuel  Facilities.  The  revised  annual 
fees  for  the  fuel  facility  class  reflect 
increased  budgeted  costs  for  activities 
that  are  not  subject  to  cost  recovery 
under  part  1 70,  primarily  homeland 
security  activities  related  to  fuel 
facilities.  Such  activities  include  the 
issuance  and  follow-up  of  orders 
directing  the  fuel  facility  licensees  to 
take  interim  compensatory  measiu'es  to 
increase  security,  and  a  series  of  risk- 
informed  vulnerability  assessments  the 
NRC  is  conducting  on  fuel  facilities. 

The  FY  2003  budgeted  costs  of 
approximately  $27.0  million  to  be 
recovered  in  annual  fees  assessed  to  the 
fuel  facility  class  is  allocated  to  the 
individual  fuel  facility  licensees  based 


on  the  effort/fee  determination  matrix 
established  in  the  FY  1999  final  fee  rule 
(64  FR  31448;  June  10,  1999).  In  the 
matrix  (which  is  included  in  the  NRC 
workpapers  that  are  publicly  available), 
licensees  are  grouped  into  five 
categories  according  to  their  licensed 
activities  (i.e.,  nuclear  material 
enrichment,  processing  operations,  and 
material  form)  and  according  to  the 
level,  scope,  depth  of  coverage,  and 
rigor  of  generic  regulatory  programmatic 
effort  applicable  to  each  category  from 
a  safety  and  safeguards  perspective. 
This  methodology  can  be  applied  to 
determine  fees  for  new  licensees, 
ciurent  licensees,  licensees  in  unique 
license  situations,  and  certificate 
holders. 

The  methodology  is  adaptable  to 
changes  in  the  number  of  licensees  or 
certificate  holders,  licensed-certified 
material/activities,  and  total 
programmatic  resources  to  be  recovered 
through  annual  fees.  When  a  license  or 
certificate  is  modified,  it  may  result  in 
a  change  of  category  for  a  particular  fuel 
facility  licensee  as  a  result  of  the 
methodology  used  in  the  fuel  facility 
effort/fee  matrix.  Consequently,  this 
change  may  also  have  an  effect  on  the 
fees  assessed  to  other  fuel  facility 
licensees  and  certificate  holders.  For 
example,  if  a  fuel  facility  licensee 
amends  its  license/certificate  in  such  a 
way  (e.g.,  decommissioning  or  license 
termination)  that  results  in  them  not 


being  subject  to  part  171  costs 
applicable  to  the  fee  class,  then  the 
budgeted  costs  for  the  safety  and/or 
safeguards  components  will  be  spread 
among  die  remaining  fuel  facility 
licensees/certificate  holders,  resulting  in 
higher  fees  for  those  ciffected  licensees. 

The  methodology  is  applied  as 
follows.  First,  a  fee  category  is  assigned 
based  on  the  nuclear  material  and     ^ 
activity  authorized  bj'  license  or        4 
certificate.  Although  a  licensee/ 
certificate  holder  may  elect  not  to  fully 
utilize  a  license/certificate,  the  license/ 
certificate  is  still  used  as  the  source  for 
determining  authorized  nuclear  material 
possession  and  use/activity.  Next,  the 
category  and  license/certificate 
information  are  used  to  determine 
where  the  licensee/certificate  holder  fits 
into  the  matrix.  The  matrix  depicts  the 
categorization  of  licensees/certificate 
holders  by  authorized  material  types 
and  use/activities,  and  the  relative 
generic  regulatory  programmatic  effort 
associated  with  each  category.  The 
progranunatic  effort  (expressed  as  a 
value  in  the  matrix)  reflects  the  safety 
and  safeguards  risk  significance 
associated  with  the  nuclear  material  and 
use/ activity,  and  the  commensurate 
generic  regulatory  program  (i.e.,  scope, 
depth  and  rigor)  level  of  effort. 

The  effort  factors  for  the  various 
subclasses  of  fuel  facility  licenses  are 
summarized  in  Table  VII.  , 


Table  VII.— Effort  Factors  For  Fuel  Facilities 


V 

^, 

Facility  type 

Number  of 
facilities 

Effort  factors 
(In  percent) 

Y 

Safety 

Safeguards 

High  Enriched  Uranium  Fuel 

2 

91  (36.0) 
70  (27.7) 

76(57.1) 

Enrichment '.. 

34  (25.6) 
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Table  VII.— Effort  Factors  For  Fuel  Facilities— Continued 

« 

Facility  type 

Numt)er  of 
facilities 

Effort  factors 
(In  percent) 

Safety 

Safeguards 

Low  Enriched  Uranium  Fuel  

3 
1 

1 
1 

66  (26.1) 

12  (4.7) 

8  (3.2) 

6(2.4) 

18(13.5) 

0(0) 

3  (2.3) 

2(1.5) 

UFh  Conversion  

Limited  Operations  Facility  

Others  _ 

Applying  these  factors  to  the  safety, 
safeguards,  and  surcharge  components 
of  the  $27.0  million  total  annual  fee 
amount  for  the  fuel  facility  class  results 
in  annual  fees  for  each  licensee  within 
the  subcategories  of  this  class 
summarized  in  Table  VIII. 

Table  Vlll.— Annual  Fees  for  Fuel 
Facilities 


Facility  type 

FY  2003  an- 
nual fee 

High  Enriched  Uranium  Fuel  .... 
Uranium  Enrichment 

$5,836,000 
3,634,000 

Low  Enriched  Uranium  

1  957  000 

UF6  Conversion  

Limited  Operations  Facility 

Others  

839,000 
769,000 
559  000 

b.  Uranium  Recovery  Facilities.  The 
FY  2003  budgeted  costs,  including 
surcharge  costs,  to  be  recovered  through 
annual  fees  assessed  to  the  uranium 
recovery  class  is  approximately  $1.5 
million.  Approximately  $1.0  million  of 
this  amount  will  be  assessed  to  DOE. 
The  remaining  $0.5  million  will  be 
recovered  through  annual  fees  assessed 
to  conventional  mills,  in-situ  leach 
solution  mining  facilities,  and  lle.(2) 
ipill  tailings  disposal  facilities. 

Consistent  with  the  change  in 
methodology  adopted  in  the  FY  2002 
final  fee  rule  (67  FR  42612;  June  24, 
2002),  the  total  annual  fee  amount,  less 
the  amounts  specifically  budgeted  for 
Title  I  activities,  is  allocated  equally 
between  Title  I  and  Title  II  licensees. 
This  results  in  an  annual  fee  being 
assessed  to  DOE  to  recover  the  costs 
specifically  budgeted  for  NRC's  Title  I 
activities  plus  50  percent  of  the 
remaining  annual  fee  amount,  including 
the  siux:harge,  for  the  uranium  recovery 


class.  The  remaining  surcharge,  generic, 
and  other  costs  are  assessed  to  the  NRC 
Title  II  program  licensees  that  are 
subject  to  annual  fees.  The  costs  to  be 
recovered  through  annual  fees  assessed 
to  the  uranium  recovery  class  are  shown 
below.  Due  to  rounding,  adding  the 
individual  numbers  in  the  table  may 
result  in  a  total  that  is  slightly  diff^erent 
than  the  one  shown. 

DOE   •  Annual       Fee      Amount 
(UMTRCA  Title  I  and  Title  II 
general  licenses): 
UMTRCA  Title  I  budgeted  costs        $393,227 
50%  of  generic/other  uranium 

recovery  budgeted  costs  485,513 

50%  of  uranium  recovery  sur- 
charge    70,829 


Total        Annual        Fee 

Amount  for  DOE  949,569 

Annual       Fee       Amount       for 
UMTRCA  Title  II  Specific  Li- 
censes: 
50%    of   generic/other    ura- 
nium   recovery    budgeted 

costs  485.513 

50%    of    uranium    recovery  ' 

surcharge  70.829 


Total  Annual  Fee 
Amount  for  Title  II 
Specific  Licenses  556,342 

The  costs  allocated  to  the  various 
categories  of  Title  II  specific  licensees 
are  based  on  the  uranium  recovery 
matrix  established  in  the  FY  1999  final 
fee  rule  (64  FR  31448;  June  10, 1999). 
The  methodology  for  establishing  part 
171  annual  fees  for  Title  II  uranium 
recovery  licensees  has  not  changed  and 
is  as  follows: 

(1)  The  methodology  identifies  three 
categories  of  licenses:  conventional 
uranium  mills  (Class  I  facilities), 
uranium  solution  mining  facilities 


(Class  II  facilities),  and  mill  tailings 
disposal  facilities  (lle.(2)  disposal         * 
facilities).  Each  of  these  categories 
benefits  from  the  generic  uranium 
recovery  program  efforts  (e.g., 
rulemakings,  staff  guidance  documents); 

(2)  The  matrix  relates  the  category  and 
the  level  of  benefit  by  program  element 
and  subelement; 

(3)  The  two  major  program  elements 
of  the  generic  uranium  recovery 
program  are  activities  related  to  facility 
operations  and  those  related  to  facility 
closure; 

.  (4)  Each  of  the  major  program 
elements  was  further  divided  into  three 
subelements; 

(5)  The  three  major  subelements  of 
generic  activities  associated  with 
uranium  facility  operations  are 
regulatory  efforts  related  to  the 
operation  of  mills,  handling  and 
disposal  of  waste,  and  prevention  of 
groundwater  contamination.  The  three 
major  subelements  of  generic  activities 
associated  with  uranium  facility  closure 
are  regulatory  efforts  related  to 
decommissioning  of  facilities  and  land 
clean-up,  reclamation  and  closure  of 
tailings  impoundments,  and 
groundwater  clean-up.  Weighted  values 
were  assigned  to  each  program  element 
and  subelement  considering  health  and  • 
safety  implications  and  the  associated 
effort  to  regulate  these  activities.  The 
applicability  of  the  generic  program  in 
each  subelement  to  each  uranium 
recovery  category  was  qualitatively 
estimated  as  either  significant,  some, 
minor,  a§  none. 

The  relative  weighted  factors  per 
facility  type  for  the  various  subclasses  of 
specifically  licensed  Title  II  uranium 
recovery  licensees  are  as  follows: 


Table  IX.— Weighted  Factors  for  Uranium  Recovery  Licenses 


Facility  type 


Class  I  (conventional  mills) 

Class  II  (solution  mining)  

11e.(2)  disposal  

11e.(2)  disposal  incident  to  existing  tailings  sites 


Number  of 
facilities 


Category 
weight 


770 

645 

475 

75 


Level  of  benefit  total 
weight 


Value 


2.310 

3,870 

475 

75 


Percent 


34 
58 

7 
1 
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Applying  these  factors  to  the  $0.5 
million  in  budgeted  costs  to  be 
recovered  from  Title  II  specific  licensees 
results  in  the  following  revised  annual 
fees: 

Table  X.— Annual  Fees  for  Title  II 
Specific  Licenses 


Facility  type 


Class  I  (conventional  mills) 

Class  II  (solution  mining) 

11e.(2)  disposal 

lie. (2)  disposal  Incidental  to  ex- 
isting tailings  sites 


FY  2003 

annual 

fee 


$63,700 
53,300 
39,300 

6,200 


hi  the  FY  2001  final  rule  (66  FR 
32478;  June  14,  2001),  the  NRC  revised 
§  171.19  to  establish  a  queuterly  billing 
schedule  for  the  Class  I  and  Class  II 
licensees,  regardless  of  the  annual  fee 
amount.  Therefore,  as  provided  in 
§  171.19(b),  if  the  amounts  collected  in 
the  first  three  quarters  of  FY  2003 
exceed  the  amount  of  the  revised  annual 
fee,  the  overpayment  will  be  refunded; 
if  the  amounts  collected  in  the  first 
three  quarters  are  less  than  the  final 
revised  annual  fee,  the  remainder  will 
be  billed  after  the  FY  2003  final  fee  rule 
is  published.  The  remaining  categories 
of  Title  II  facilities  are  subject  to  billing 
based  on  the  anniversary  date  of  the 
license  as  provided  in  §  171.19(c). 

c.  Power  Reactors.  The  approximately 
$305.0  million  in  budgeted  costs  to  be 
recovered  through  FY  2003  annual  fees 
assessed  to  the  power  reactor  class, 
which  includes  NRC's  budgeted  costs 
for  homeland  security  activities  related 
to  power  reactors,  is  divided  equally 
among  the  104  power  reactors  licensed 
to  operate.  This  results  in  a  FY  2003 
annual  fee  of  $2,932,000  per  reactor. 
Additionally,  each  power  reactor 
licensed  to  operate  will  be  assessed  the 
FY  2003  spent  fuel  storage/reactcr 
decommissioning  annual  fee  of 
$319,000.  This  results  in  a  total  FY  2003 
annual  fee  of  $3,251,000  for  each  power 
reactor  licensed  to  operate. 

d.  Spent  Fuel  Storage/Reactor 
Decommissioning.  For  FY  2003. 
budgeted  costs  of  approximately  $38.6 
million  for  spent  fuel  storage/reactor 
decommissioning  are  to  be  recovered 
through  annual  fees  assessed  to  part  50 
power  reactors,  and  to  part  72  licensees 
who  do  not  hold  a  part  50  license. 
Those  reactor  licensees  that  have  ceased 
operations  and  have  no  fuel  onsite  are 
not  subject  to  these  annual  fees.  The 
costs  are  divided  equally  among  the  121 
licensees,  resulting  in  a  FY  2003  annual 
fee  of  $319,000  per  licensee. 

e.  Non-power  Reactors. 
Approximately  $253,000  in  budgeted 


costs  is  to  be  recovered  throagh  annual 
fees  assessed  to  the  non-power  reactor 
class  of  licenses  for  FY  2003.  This 
amount  is  divided  equally  among  the 
four  non-power  reactors  subject  to 
annual  fees.  This  results  in  a  FY  2003 
annual  fee  of  $63,300  for  each  licensee. 

f.  Rare  Earth  Facilities.  The  FY  2003 
budgeted  costs  of  approximately 
$187,000  for  rare  earth  facilities  to  be 
recovered  through  annual  fees  will  be 
divided  equally  among  the  two 
licensees  who  have  a  specific  license  for 
receipt  and  processing  of  source 
material.  Prior  to  the  beginning  of  FY 
2003,  one  rare  earth  facility 
permanently  ceased  operations  and 
requested  that  its  license  be  amended  to 
authorize  decommissioning  activities 
only.  Consequently,  this  license  is  no 
longer  subject  to  annual  fees.  The  result 
is  a  FY  2003  annual  fee  of  $93,600  for 
each  of  the  two  remaining  rare  earth 
facilities. 

g.  Materials  Users.  To  equitably  and 
fairly  allocate  the  $23.7  million  in  FY 
2003  budgeted  costs  to  be  recovered  in 
annual  fees  assessed  to  the 
approximately  5,000  diverse  materials 
users  and  registrants,  the  NRC  has 
continued  to  use  the  FY  1999 
methodology  to  establish  baseline 
annual  fees  for  this  class.  The  annual 
fees  are  based  on  the  part  1 70 
application  fees  and  an  estimated  cost 
for  inspections.  Because  the  application 
fees  and  inspection  costs  are  indicative 
of  the  complexity  of  the  license,  this 
approach  continues  to  provide  a  proxy 
for  allocating  the  generic  and  other 
regulatory  costs  to  the  diverse  categories 
of  licenses  based  on  how  much  it  costs 
the  NRC  to  regulate  each  category.  The 
fee  calculation  also  continues  to 
consider  the  inspection  frequency 
(priority),  which  is  indicative  of  the 
safety  risk  and  resulting  regulatory  costs 
associated  with  the  categories  of 
licenses.  The  armual  fee  for  these 
categories  of  licenses  is  developed  as 
follows: 

Annual  fee  =  Constant  x  [Application 
Fee  +  (Average  Inspection  Cost  divided 
by  Inspection  Priority)]  +  Inspection 
Multiplier  x  (Average  Inspection  Cost 
divided  by  Inspection  Priority)  + 
Unique  Category  Costs. 

The  constant  is  the  multiple  necessary 
to  recover  approximately  $18.0  million 
in  general  costs  and  is  1.18  for  FY  2003. 
The  inspection  multiplier  is  the  ^ 

multiple  necessary  to  recover 
approximately  $4.5  million  in 
inspection  costs  for  FY  2003,  and  is  0.92 
for  FY  2003.  The  unique  category  costs 
are  any  special  costs  that  the  NRC  has 
budgeted  for  a  specific  category  of 
licenses.  For  FY  2003,  approximately 
$65,300  in  budgeted  costs  for  the 


implementation  of  revised  part  35, 
Medical  Use  of  Byproduct  Material 
(unique  costs),  has  been  allocated  to 
holders  of  NRC  human  use  licenses. 

The  aimual  fee  assessed  to  each 
licensee  also  includes  a  share  of  the 
$800,000  in  surcharge  costs  allocated  to 
the  materials  user  class  of  licenses  and, 
for  certain  categories  of  these  licenses, 
a  share  of  the  approximately  $500,000 
in  LLW  surcharge  costs  allocated  to  the 
class.  The  annual  fee  for  each  fee 
category  is  shown  in  §  171.16(d). 

h.  Transportation.  Of  the 
approximately  $5.0  million  in  FY  2003 
budgeted  costs  to  be  recovered  through 
annual  fees  assessed  to  the 
transportation  class  of  licenses 
(including  homeland  security  costs), 
approximately  $1.4  million  will  be 
recovered  from  annual  fees  assessed  to 
DOE  based  on  the  number  of  part  71 
Certificates  of  Compliance  that  it  holds. 
Of  the  remaining  $3.6  million, 
approximately  25  percent  is  allocated  to 
the  89  quality  assurance  plans 
authorizing  use  only  and  the  40  quality 
assurance  plans  auUiorizing  use  and 
design/fabrication.  The  remaining  75 
percent  is  allocated  only  to  the  40 
quality  assurance  plans  authorizing  use 
and  design/fabrication.  This  results  in 
ah  aimual  fee  of  $7,100  for  each  of  the 
holders  of  quality  assiu'ance  plans  that 
authorize  use  only,  and  an  annual  fee  of 
$76,200  for  each  of  the  holders  of 
quality  assurance  plans  that  authorize 
use  and  design/fabrication. 

2.  Small  Entity  Aimual  Fees 

The  NRC  stated  in  the  FY  2001  fee 
rule  (66  FR  32452;  June  14,  2001),  that 
it  would  re-examine  the  small  entity 
fees  every  two  years,  in  the  same  years 
in  which  it  conducts  the  biennial  review 
of  fees  as  required  by  the  CFO  Act. 
Accordingly,  the  NRC  has  re-examined 
the  small  entity  fees,  and  does  not 
believe  that  a  change  to  the  small  entity 
fees  is  warranted  for  FY  2003.  The 
revision  to  the  small  entity  fees  in  FY 
2000  (65  FR  36946;  June  12.  2000)  was 
based  on  the  25  percent  increase  in 
average  total  fees  assessed  to  other 
materials  licensees  in  selected 
categories  since  the  small  entity  fees 
were  first  established  and  changes  that 
had  "occurred  in  the  fee  structure  for 
materials  licensees  over  time. 

Unlike  the  annual  fees  assessed  to 
other  licensees,  the  small  entity  fees  are 
not  designed  to  recover  the  agency  costs 
associated  with  particular  licensees. 
Instead,  the  reduced  fees  for  small 
entities  cire  designed  to  provide  some 
fee  relief  for  qualif>'ing  small  entity 
licensees  while  at  the  same  time 
recovering  from  them  some  of  the 
agency's  costs  for  activities  that  benefit 
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them.  The  costs  not  recovered  from 
small  entities  for  activities  that  benefit 
them  must  be  recovered  from  other 
licensees.  Given  the  reduction  in  annual 
fees  and  the  relative  low  inflation  rates, 
the  NRC  has  determined  that  the  current 
small  entity  fees  of  $500  and  $2,300 
continue  to  meet  the  objective  of 
providing  relief  to  many  small  entities 
while  recovering  from  them  some  of  the 
costs  that  benefit  them. 

Therefore,  the  NRC  is  retaining  the 
$2,300  small  entity  annual  fee  and  the 
$500  lower  tier  small  entity  annual  fee 
for  FY  2003.  The  NRC  plans  to  re- 
examine the  small  entity  fees  again  in 
FY  2005. 

In  summary,  the  NRC  has — 

1 .  Established  rebaselined  annual  fees 
for  FY  2003; 

2.  Retained  the  current  reduced  fees 
for  small  entities. 

IV.  Voluntary  Consensus  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995,  Pub.  L. 
104-113,  requires  that  Federal  agencies 
use  technical  standards  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies  unless 
using  such  a  standard  is  inconsistent 
with  applicable  law  or  is  otherwise 
impractical.  In  this  final  rule,  the  NRC 
is  amending  the  licensing,  inspection, 
and  annual  fees  charged  to  its  licensees 
and  applicants  as  necessary  to  recover 
approximately  94  percent  of  its  budget 
authority  in  FY  2003  as  is  required  by 
the  Omnibus  Budget  Reconciliation  Act 
of  1990,  as  amended.  This  action  does 
not  constitute  the  establishment  of  a 
standard  that  contains  generally 
applicable  requirements. 

V.  Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(1).  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  has 
been  prepared  for  the  final  regulation. 
By  its  very  nature,  this  regulatory  action 
does  not  affect  the  environment  and, 
therefore,  no  environmental  justice 
issues  are  raised. 

VI.  Paperwork  Reduction  Act 
Statement 

This  final  rule  does  not  contain 
information  collection  requirements 
and,  therefore,  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 


Vn.  Regulatory  Analysis 

With  respect  to  10  CFR  Part  170,  this 
final  rule  was  developed  pursuant  to 
Title  V  of  the  Independent  Offices 
Appropriation  Act  of  1952  (lOAA)  (31 
U.S.C.  9701)  and  the  Commission's  fee 
guidelines.  When  developing  these 
guidelines  the  Commission  took  into 
account  guidance  provided  by  the  U.S. 
Supreme  Court  on  March  4, 1974,  in 
National  Cable  Television  Association, 
Inc.  V.  United  States.  415  U.S.  36  (1974) 
and  Federal  Power  Commission  v.  New 
England  Power  Company,  415  U.S.  345 
(1974).  In  these  decisions,  the  Court 
held  that  the  lOAA  authorizes  an  agency 
to  charge  fees  for  special  benefits 
rendered  to  identifiable  persons 
measured  by  the  "value  to  the 
recipient"  of  the  agency  service.  The 
meaning  of  the  lOAA  was  further 
clarified  on  December  16,  1976,  by  four 
decisions  of  the  U.S.  Court  of  Appeals 
for  the  District  of  Coliunbia:  National 
Cable  Television  Association  v.  Federal 
Communications  Commission,  554  F.2d 
1094  (D.C.  Cir.  1976);  National 
Association  of  Broadcasters  v.  Federal 
Communipations  Commission.  554  F.2d 
1118  (D.C.  Cir.  1976):  Electronic 
Industries  Association  v.  Federal 
Communications  Commission,  554  F.2d 
1109  (B:€rCir.  1976);  and  Capital  Cities 
Communication,  Inc.  v.  Federal 
Communications  Commission,  554  F.2d 
1135  (D.C.  Cir.  1976).  The  Commission's 
fee  guidelines  were  developed  based  on 
these  legal  decisions. 

The  Commission's  fee  guidelines  were 
upheld  on  August  24,  1979,  by  the  U.S. 
Court  of  Appeals  for  the  Fifth  Circuit  in 
Mississippi  Power  and  Light  Co.  v.  U.S. 
Nuclear  Regulatory  Commission,  601 
F.2d  223  (5th  Cir.  1979),  cert,  denied. 
444  U.S.  1102  (1980).  This  court  held 
that— 

(1)  The  NRC  had  the  authority  to 
recover  the  full  cost  of  providing 
services  to  identifiable  beneficiaries; 

(2)  The  NRC  could  properly  assess  a 
fee  for  the  costs  of  providing  routine 
inspections  necessary  to  ensiu^  a 
licensee's  compliance  with  the  Atomic 
Energy  Act  and  with  applicable 
regulations; 

(3)  The  NRC  could  charge  for  costs 
incurred  in  conducting  environmental 
reviews  required  by  NEPA; 

(4)  The  NRC  properly  included  the 
costs  of  uncontested  hearings  and  of 
administrative  and  technical  support 
services  in  the  fee  schedule; 

(5)  The  NRC  could  assess  a  fee  for 
renewing  a  license  to  operate  a  low- 
level  radioactive  waste  burial  site;  and 

(6)  The  NRC's  fees  were  not  arbitrary 
or  capricious. 

With  respect  to  10  CFR  Part  171,  on 
November  5, 1990,  the  Congress  passed 


Pub.  L.  101-508,  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA-90). 
which  required  that,  for  FYs  1991 
through  1995,  approximately  100 
percent  of  the  NRC  budget  authority  be 
recovered  through  the  assessment  of 
fees.  OBRA-90  was  subsequently 
amended  to  extend  the  100  percent  fee 
recovery  requirement  through  FY  2000. 
The  FY  2001  Energy  and  Water 
Development  Appropriations  Act 
amended  OBRA-90  to  decrease  the 
NRC's  fee  recovery  amount  by  2  percent 
per  year  beginning  in  FY  2001 ,  until  the 
fee  recovery  amount  is  90  percent  in  FY 
2005.  The  NRC's  fee  recovery  amount 
for  FY  2003  is  94  percent.  To  comply 
with  this  statutory  requirement  and  in 
accordance  with  §  171.13,  the  NRC  is 
publishing  the  amount  of  the  FY  2003 
annual  fees  for  reactor  licensees,  fuel 
cycle  licensees,  materials  licensees,  and 
holders  of  Certificates  of  Compliance, 
registrations  of  sealed  soince  and 
devices  and  QA  program  approvals,  and 
Government  agencies.  OBRA-90, 
consistent  with  the  accompanying 
Conference  Committee  Report,  and  the 
amendments  to  OBRA-90,  provides 
that— 

(1)  The  annual  fees  be  based  on 
approximately  94  percent  of  the 
Commission's  FY  2003  budget  of  $584.6 
million  less  the  amounts  collected  from 
part  170  fees  and  funds  directly 
appropriated  from  the  NWF  to  cover  the 
NRC's  high  level  waste  program; 

(2)  The  annual  fees  shall,  to  the 
maximum  extent  practicable,  have  a 
reasonable  relationship  to  the  cost  of 
regulatory  services  provided  by  the 
Commission;  and 

(3)  The  annual  fees  be  assessed  to 
those  licensees  the  Commission,  in  its 
discretion,  determines  can  fairly, 
equitably,  and  practicably  contribute  to 
their  payment. 

10  CFR  Part  171,  which  established 
annual  fees  for  operating  power  reactors 
effective  October  20,  1986  (51  FR  33224; 
September  18,  1986),  was  challenged 
and  upheld  in  its  entirety  in  Florida 
Power  and  Light  Company  v.  United 
States.  846  F.2d  765  (D.C.  Cir.  1988), 
cert,  denied,  490  U.S.  1045  (1989). 
Further,  the  NRC's  FY  1991  annual  fee 
rule  methodology  was  upheld  by  the 
D.C.  Circuit  Court  of  Appeals  in  Allied 
Signal  v.NRC.  988  F.2d  146  (D.C.  Cir. 
1993). 

Vm.  Regulatory  Flexibility  Analysis 

The  NRC  is  required  by  the  Omnibus 
Budget  Reconciliation  Act  of  1990,  as 
amended,  to  recover  approximately  94 
percent  of  its  FY  2003  budget  authority 
through  the  assessment  of  user  fees. 
This  act  further  requires  that  the  NRC 
establish  a  schedule  of  charges  that 
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fairly  and  equitably  allocates  the 
aggregate  amoimt  of  these  charges 
among  licensees. 

This  final  rule  establishes  the 
schedules  of  fees  that  are  necessary  to 
implement  the  Congressional  mandate 
for  FY  2003.  The  final  rule  will  result 
in  increases  in  the  annual  fees  charged 
to  certain  licensees  and  holders  of 
certificates,  registrations,  and  approvals, 
and  decreases  in  annual  fees  for  others. 
Licensees  aff^ected  by  the  annual  fee 
increases  and  decreases  include  those 
that  qualify  as  a  small  entity  under 
NRC's  size  standards  in  10  CR  2.810. 
The  Regulatory  Flexibility  Analysis, 
prepared  in  accordance  with  5  U.S.C. 
604,  is  included  as  Appendix  A  to  this 
final  rule. 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)  was  signed  into  law  on  March 
29.  1996.  The  SBREFA  requires  all 
Federal  agencies  to  prepare  a  written 
compliance  guide  for  each  rule  for 
which  the  agency  is  required  by  5  U.S.C. 
604  to  prepare  a  regulatory  flexibility 
analysis.  'Therefore,  in  compliance  with 
the  law.  Attachment  1  to  the  Regulatory 
Flexibility  Analysis  is  the  small  entity 
compliance  guide  for  FY  2003. 

IX.  Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  final  rule  and  that  a  backfit 
analysis  is  not  required  for  this  final 
rule.  The  backfit  analysis  is  not  required 
because  these  amendments  do  not 
require  the  modification  of  or  additions 
to  systems,  structures,  components,  or 
the  design  of  a  facility  or  the  design 
approval  or  manufacturing  license  for  a 


facility  or  the  procedures  or 
organization  required  to  design, 
construct,  or  operate  a  facility. 

X.  Small  Business  Regulatory 
Enfui  cement  Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  Pub.  L.  104-121, ' 
the  NRC  has  determined  that  this  action 
is,  a  major  rule  and  has  verified  the 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget. 

List  of  Subjects 

10  CFR  Part  170 

Byproduct  material.  Import  and 
export  licenses.  Intergovernmental 
relations.  Non-payment  penalties. 
Nuclear  materials.  Nuclear  power  plants 
and  reactors.  Source  material.  Special 
nuclear  material. 

10  CFR  Part  171 

Annual  charges.  Byproduct  material. 
Holders  of  certificates.  Registrations, 
Approvals.  Intergovernmental  relations. 
Non-payment  penalties.  Nuclear       • 
materials.  Nuclear  power  plants  and 
reactors.  Source  material.  Special 
nuclear  material. 

■  For  the  reasons  set  out  in  the  preamble 
and  under  the  authority  of  the  Atomic 
Energy  Act  of  1954,  as  amended;  the 
Energy  Reorganization  Act  of  1974.  as 
amended;  and  5  U.S.C.  552  and  553.  the 
NRC  is  adopting  the  following 
amendments  to  10  CFR  Parts  170  and 
171, 

Schedule  of  Facility  Fees 

[See  footnotes  at  end  of  table] 


PART  170— FEES  FOR  FACIUT1ES, 
MATERIALS,  IMPORT  AND  EXPORT 
LICENSES,  AND  OTHER 
REGULATORY  SERVICES  UNDER  THE 
ATOMIC  ENERGY  ACT  OF  1954,  AS 
AMENDED 

■  1.  The  authority  citation  for  part  170 
continues  to  read  as  follows: 

Authority:  Sec.  9701,  Pub.  L.  97-258,  96 
Stat.  1051  (31  U.S.C.  9701):  sec.  301,  Pub.  L. 
92-314,  86  Stat.  227  (42  U.S.C.  2201w);  sec. 
201,  Pub.  L.  93-438.  88  Stat.  1242,  as 
amended  (42  U.S.C.  5841):  sec.  205a,  Pub.  L. 
101-576.  104  SUt.  2842,  as  amended  (31 
U.S.C.  901,902). 

■  2.  Section  170.20  is  revised  to  read  as 
follows: 

§  1 70.20    Average  cost  per  professional 
staff-hour. 

Fees  for  permits,  licenses, 
amendments,  renewals,  special  projects, 
part  55  re-qualification  and  replacement 
examinations  and  tests,  other  required 
reviews,  approvals,  and  inspections 
under  §§170.21  and  170.31  will  be 
calculated  using  the  following 
applicable  professional  staff-hour  rates: 

(a)  Reactor  Program  (§  170.21 
Activities):  $156  per  hour 

(b)  Nuclear  Materials  and  Nuclear  Waste 
Program  (§170.31  Activities):  $158 
per  hour 

■  3.  In  §  170.21 .  Category  K  in  the  table 
is  revised  to  read  as  follows: 

§  1 70.21     Schedule  of  fees  for  production 
and  utilization  facilities,  review  of  standard 
referenced  design  approvals,  special 
projects,  inspections  and  import  and  export 
licenses. 


Facility  categories  and  type  Qf  fees 


Fees^^ 


K.  Import  and  export  licenses: 

Licenses  for  ttie  import  and  export  only  of  production  arxl  utilization  facilities  or  the  export  only  of  components  for  produc- 
tion and  utilization  facilities  issued  under  10  CFR  Part  110: 
1    Application  for  import  or  export  of  reactors  and  other  facilities  and  exports  of  components  which  must  be  reviewed 
by  the  Commissioners  and  the  Executive  Branch,  for  example,  actions  under  10  CFR  110.40(b).  This  category  in-, 
eludes  application  for  import  of  radioactive  waste. 

Application-new  license , 

Amendment 

2.  Application  for  export  of  reactor  and  ottwr  components  requiring  Executive  Branch  review  only,  for  example,  those 
actions  under  10  CFR  1 10.41(a)(1)-^8).  This  category  includes  application  for  the  export  of  radioactive  waste. 

Applfcation-new  license ; : 

Anr>endment  

3.  Application  for  export  of  components  requiring  foreign  govemment  assurances  only. 

Application-new  license ■, 

Amendment ■; :.. 

4.  Application  for  export  of  facility  components  and  equipment  not  requiring  Commissioner  review,  Executive  Brarx:h 
review,  or  foreign  govemment  assurances. 

»  •  Application-new  license 

Amendment 


$10,300 
$10,300 


$6,000 
$6,000 

$1,900 
$1,900 


$1,300 
$1,300 
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Schedule  of  Facility  Fees— Continued 

(See  footnotes  at  end  of  table] 


Facility  categories  and  type  of  fees 


Fees' -2 


5.  Minor  amendment  of  any  export  or  Import  license  to  extend  the  expiration  date,  change  domestic  infomiation, 
make  other  revisions  which  do  not  require  In-depth  analysis  or  review. 
Amendment  


or 


$240 


'  Fees  will  not  be  charged  for  orders  issued  by  the  Commission  under  §2.202  of  this  chapter  or  for  amendments  resulting  specifically  from  the 
requirements  of  these  types  of  Commission  orders.  Fees  will  be  charged  for  approvals  issued  under  a  specific  exemption  provision  of  the  Com- 
mission's regulations  under  Title  10  of  the  Code  of  Federal  Regulations  {e.g..  10  CFR  50.12,  73.5)  and  any  other  sections  in  effect  now  or  In  the 
future,  regardless  of  whether  the  approval  Is  In  the  form  of  a  license  amendment,  letter  of  approval,  safety  evaluation  report  or  other  fonn  Fees 
for  licenses  in  this  schedule  that  are  initially  issiad  for  less  than  full  power  are  based  on  review  through  the  issuance  of  a  full  power  license 
(generally  full  power  is  considered  100  percent  of  the  facility  s  full  rated  power)  Thus,  If  a  licensee  received  a  tow  power  license  or  a  temporary 
license  for  less  than  full  power  and  subsequently  receives  full  power  authonty  (by  way  of  license  amendment  or  othenwise),  the  total  costs  for  the 
license  will  be  detennlned  through  that  period  when  authority  is  granted  for  full  power  operation.  If  a  situation  arises  in  which  the  Commission  de- 
termines that  full  operating  power  for  a  particular  facility  should  be  less  than  100  percent  of  full  rated  power,  the  total  costs  for  the  license  will  be 
at  that  determined  lower  operating  power  level  and  not  at  the  100  percent  capacity. 

2  Full  cost  fees  will  be  determined  based  on  the  professional  staff  time  and  appropriate  contractual  support  sen/ices  expended  For  applications 
cunently  on  file  and  for  which  fees  are  determined  based  on  the  full  cost  expended  for  the  review,  the  professional  staff  hours  expended  for  the 
review  of  the  application  up  to  the  effective  date  of  the  final  mie  will  be  determined  at  the  professional  rates  In  effect  at  the  time  the  service  was 
provided.  For  those  applications  currently  on  file  for  which  review  costs  have  reached  an  applicable  fee  celling  established  by  the  June  20  1984 
and  July  2,  1990,  mies,  but  are  still  pending  completion  of  the  review,  the  cost  Incurred  after  any  applicable  ceiling  was  reached  through  January 
29,  1989,  will  not  be  billed  to  the  applicant  Any  professional  staff-hours  expended  above  those  ceilings  on  or  after  January  30  1989  will  be  as- 
sessed at  the  applicable  rates  established  by  §  170.20.  as  appropriate,  except  for  topical  reports  whose  costs  exceed  $50,000.  Costs  which  ex- 
ceed $50,000  for  any  topical  report,  amendment,  revision  or  supplement  to  a  topical  report  completed  or  under  review  from  January  30  1989 
through  August  8,  1991,  will  not  be  billed  to  the  applicant.  Any  professional  hours  expended  on  or  after  August  9,  1991,  will  be  assessed  at  the 
applicable  rate  established  In  §  1 70.20. 


■  4.  Section  170.31  is  revised  to  read  as 
follows: 


§  1 70.31    Schedule  of  fees  for  materials 
licenses  and  other  regulatory  services, 
including  inspections,  and  import  and 
export  licenses. 

Applicants  for  materials  licenses, 
import  and  export  licenses,  and  other 
regulatory  services,  and  holders  of 

Schedule  of  Materials  Fees 

[See  footnotes  at  end  of  table] 


materials  licenses  or  import  and  export 
licenses  shall  pay  fees  for  the  following 
categories  of  services.  The  following 
schedule  includes  fees  for  health  and 
safety  and  safeguards  inspections  where 
applicable: 


Category  of  materials  licenses  and  type  of  fees' 


1 .  Special  nuclear  material: 

A.  Licenses  for  possession  and  use  of  200  grams  or  more  of  plutonlum  In  unsealed  form  or  350  grams  or  more  of  contained 
U-235  In  unsealed  form  or  200  grams  or  nrore  of  U-233  In  unsealed  form.  This  Includes  applications  to  terminate  licenses 
as  well  as  licenses  authorizing  possession  only: 

Llc^slng  and  Inspection  

B  LIcerfees  for  receipt  and  storage  of  spent  fuel  and  reactor-related  Greater  than  Class  C  (GTCC)  waste  at  an  Independent 
spent  fuel  storage  Installation  (ISFSI): 
Licensing  and  inspection  ;. 

C.  Licenses  for  possession  and  use  of  special  nuclear  material  In  sealed  sources  contained  In  devices  used  in  Industrial 
measuring  systems,  Including  x-ray  fluorescence  arulyzers:* 

Application  •. 

D.  All  other  special  nuciear  material  licenses,  except  licenses  authorizing  special  nuclear  material  in  unsealed  fomri  In  com- 
bination that  would  constitute  a  critical  quantity,  as  defined  In  §  150.1 1  of  this  chapter,  for  which  the  licensee  shall  pay  the 
same  fees  as  those  for  Category  1A:* 

Application  

E.  Licenses  or  certificates  for  construction  and  operation  of  a  uranium  enrichment  facility: 

Licensing  and  inspection  . 

2.  Source  material: 

A.  (1)  Licenses  for  possession  a'nd  use  of  source  material  in  recovery  operations  such  as  milling,  in-situ  leaching,  heap- 
leaching,  refining  uranium  mill  concentrates  to  uranium  hexafluoride,  ore  buying  stations,  and  Ion  exchange  facilities,  and 
In  processing  of  ores  containing  source  material  for  extraction  of  metals  other  than  uranium  or  thorium.  Including  licenses 
authorizing  the  possession  of  byproduct  waste  material  (tailings)  from  source  material  recovery  operations,  as  well  as  li- 
censes authorizing  the  possession  and  maintenance  of  a  facility  in  a  standby  nwde: 

Licensing  and  inspection  

(2)  Licenses  that  authorize  the  receipt  of  byproduct  material,  as  defined  In  Section  11e(2)  of  the  Atomic  Energy  Act,  from 
other  persons  for  possession  and  disposal  except  those  licenses  subject  to  fees  In  Category  2A(1): 

Licensing  and  Inspection  

(3)  Licenses  that  authorize  the  receipt  of  byproduct  material,  as  defined  In  Sectton  11e.(2)  of  the  Atornic  Eneigy  Act.  Itot 
other  persons  for  possession  and  disposal  Incidental  to  the  disposal  of  the  uranium  waste  tailings  generated  by  the  licens- 
ee's milling  operations,  except  ttwse  licenses  subject  to  the  fees  In  Category  2A(1): 

Licensing  and  Inspection  

B.  Licenses  which  authorize  the  possession,  use.  and/or  Installation  of  source  material  for  shielding:  

Application  


Fee  2  3 


Full  Cost. 
Full  Cost. 
$730. 

$1,500. 
Full  Cost. 


FuHCost 
Full  Cost 

Full  Cost. 
$170. 
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[See  footnotes  at  end  of  table] 


Category  of  materials  licenses  and  type  of  fees' 

C.  All  other  source  material  licenses: 
Application 
Byproduct  material 

A.  Licenses  of  broad  scope  for  the  possession  and  use  of  byproduct  material  issued  under  parts  30  and  33  of  this  chapter 
for  processing  or  manufacturing  of  items  containing  byproduct  material  for  commercial  distribution 

Application 

B.  Other  licenses  for  possession  arxl  use  of  byproduct  material  issued  under  part  30  of  this  chapter  for  processing  or  manu- 
facturing of  items  containing  byproduct  material  for  commercial  distritnition: 

Application  ■. 

C.  Licenses  issued  under  §§  32.72,  32.73,  and/or  32.74  of  this  chapter  that  authorize  the  processing  or  manufacturing  and 
distribution  or  redistribution  of  radiopharmaceuticals,  generators,  reagent  kits,  and/or  sources  and  devk^es  containing  by- 
product material.  This  category  does  not  apply  to  Senses  Issued  to  nonprofit  educatk>nal  Institutions  whose  processing  or 
manufacturing  is  exempt  under  §  170. 11  (a)(4).  These  lk»nses  are  covered  by  fee  Category  3D. 

Applk:atk>n 

D.  Lk»nses  and  approvals  issued  under  §§  32.72,  32.73,  and/or  32.74  of  ttvs  chapter  authorizing  distribution  or  redistribution 
of  radk)ptiarTnaceutKals,  generators,  reagent  kits,  and/or  sources  or  devk:es  not  involving  processing  of  byproduct  mate- 
rial. This  category  includes  licenses  Issued  under  §§  32.72,  32.73,  and/or  32.74  of  this  chapter  to  nonprofit  educatkxial  in- 
stitutions whose  processing  or  manufacturing  is  exempt  under  §170. 11  (a)(4). 

AppHcation 

E.  Lk^nses  for  possesston  and  use  of  byproduct  material  in  sealed  sources  for  inadiatkm  of  materials  in  whk^  the  source  is 
not  removed  from  Its  shieW  (self-shiekled  units): 

Appik:atk>n ^ 

F.  Lk»nses  for  possesskm  and  use  of  less  than  10,000  curies  of  byproduct  material  in  sealed  sources  for  irradiatk>n  of  ma- 
terials in  whk:h  the  source  is  exposed  for  irradiation  purposes.  This  category  also  includes  underwater  irradiators  for  ina- 
diation  of  materials  where  the  source  is  not  exposed  for  irradiatkm  purposes. 

Applk^tion 

G.  Lrcenses  for  possession  and  use  of  10,000  curies  or  more  of  byproduct  material  in  sealed  sources  for  Irradiation  of  mate- 
rials In  which  the  source  is  exposed  for  irradiation  purposes.  This  category  also  Includes  undenwater  irradiators  for  irradia- 
tion of  materials  where  the  source  is  not  exposed  for  irradiatkxi  purposes. 

Application  

H.  Lnenses  issued  under  Subpart  A  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  material  that  require 
devk:e  review  to  persons  exempt  from  the  Ik^ensing  requirements  of  part  30  of  this  cfiapter.  Tlie  category  does  not  include 
specific  lk:enses  authorizing  redistribution  of  Items  that  have  been  authorized  for  distribution  to  persons  exempt  from  the  li- 
censing requirements  of  part  30  of  this  chapter: 

Applk^ation 

I.  Lk:enses  Issued  under  Subpart  A  of  part  32  of  this  chapter  to  distribute  Items  containing  byproduct  material  or  quantities  of 
byproduct  material  that  do  not  require  device  evaluation  to  persons  exempt  from  the  Ircensing  requirements  of  part  30  of 
this  chapter.  This  category  does  not  include  specify  Ircenses  authorizing  redistributk>n  of  items  ttiat  have  beeh  authorized 
for  distributk>n  to  persons  exempt  from  the  Icensing  requirements  of  part  30  of  this  chapter: 

Ap>plication : '. 

J.  Licenses  Issued  under  Subpart  B  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  material  that  require 
sealed  source  and/or  device  review  to  persons  generally  lk»nsed  under  part  31  of  this  chapter.  This  category  does  not  In- 
clude specific  licenses  authorizing  redistributk>n  of  items  that  fiave  been  authorized  for  dlstributk)n  to  persons  generally  li- 
censed under  part  31  of  this  chapter: 

Applk:ation  : 

K.  Lnenses  issued  under  Subpart  B  of  part  32  of  this  chapter  to  distribute  items  containing  t>yproduct  material  or  quantities 
of  byproduct  material  that  do  not  require  sealed  source  and/or  devKe  review  to  persons  generally  lk:ensed  under  part  31 
of  this  chapter.  This  category  does  not  include  specific  lk»nses  authorizing  redistributk>n  of  Items  that  have  been  aiKhor- 
ized  for  distribution  to  persons  generally  licensed  under  part  31  of  this  chapter: 

Applrcation  '. 

L.  Licenses  of  broad  scope  for  possessk>n  and  use  of  byproduct  material  issued  under  parts  30  and  33  of  this  chapter  for  re- 
search and  devek}pnr)ent  that  do  not  authorize  commercial  distributkjn: 

Application  

M.  Other  lk;enses  for  possession  and  use  of  byproduct  matenal  issued  under  part  30  of  this  chapter  for  research  and  devel- 
opment that  do  not  authorize  commercial  distributton: 

Application 

N.  Lk:enses  that  authorize  sen/ices  for  other  Ircensees,  except: 

(1)  Lk^nses  that  authorize  only  calibration  and/or  leak  testing  sen/nes  are  subject  to  the  fees  specified  in  fee  Category 
3P;  and  (2)  Lk^enses  that  authorize  waste  disposal  servk:es  are  sut^ject  to  the  fees  specified  in  fee  Categories  4A,  4B, 
and  4C: 

ApplKation  ; ^ 

O.  Licenses  for  possession  and  use  of  byproduct  matenal  issued  under  part  34  of  this  chapter  for  Industrial  radkigraphy  op- 
eratk>ns: 

Application ; 

P.  All  other  specifk:  byproducf  material  Inenses,  except  those  in  Categories  4A  through  90: 

Registratbn 

Q.  Registration  of  a  devk»(s)  generally  lk»nsed  under  part  31  of  this  chapter: 

Applk:atk>n 


Fee  2 


$6,200 

$7,400. 
$2,900. 

$6,100. 

$2,700. 
$1,800. 

$3,700. 

$8,800. 

$4,300. 

$4,300. 

$1,100. 

$650. 

$6,200 

$3,000. 

$3,300. 

$3,300. 
$1,200. 
$620. 
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Category  of  materials  licenses  and  type  of  fees^ 

4.  Waste  disposal  and  processing: 

A.  Licenses  specifically  autfiorizing  the  receipt  of  waste  byproduct  material,  source  material,  or  special  nuclear  material  from 
other  persons  for  the  purpose  of  contingency  storage  or  commercial  land  disposal  by  the  licensee;  or  licenses  authorizing 
contingency  storage  of  low-level  radioactive  waste  at  the  site  of  nuclear  power  reactors;  or  licenses  for  receipt  of  waste 
from  other  persons  for  incineration  or  other  treatment,  packaging  of  resulting  waste  and  residues,  and  transfer  of  packages 
to  another  person  authorized  to  receive  or  dispose  of  waste  material: 

Licensing  and  inspection  

B.  Licenses  specifically  authorizing  the  receipt  of  waste  byproduct  material,  source  material,  or  special  nuclear  material  from 
other  persons  for  the  purpose  of  packaging  or  repackaging  the  material.  The  lk»nsee  will  dispose  of  the  material  by  trans- 
fer to  another  person  authorized  to  receive  or  dispose  of  the  material: 

Application  

C.  Licenses  specifically  authorizing  the  receipt  of  prepackaged  waste  byproduct  material,  source  material,  or  special  nuclear 
material  from  other  persons.  The  licensee  will  dispose  of  the  mafenal  by  transfer  to  another  person  authorized  to  receive 
or  dispose  of  the  material: 

Application  ; ^ 

5.  Well  logging: 

A.  Lrcenses  for  possession  and  use  of  byproduct  material,  source  material,  and/or  special  nuclear  material  for  well  logging, 
well  surveys,  and  tracer  studies  other  than  field  flooding  tracer  studies: 

Applk^ation  

B.  Licenses  for  possession  and  use  of  byproduct  material  for  fiekJ  flooding  tracer  studies: 

Lk:ensing ; ......v. 

6.  Nuclear  laundries: 

A.  Licenses  for  commercial  collection  and  laundry  of  items  contaminated  with  byproduct  material,  source  material,  or  special 
nuclear  material: 
Applicatk>n  

7.  Medk:al  licenses: 

A.  Licenses  issued  under  parts  30,  35,  40,  and  70  of  this  chapter  for  human  use  of  byproduct  material,  source  material,  or 
special  nuclear  material  in  sealed  sources  contained  in  teletherapy  devices: 

Application  j 

B.  Lk:enses  of  broad  scope  issued  to  medical  institutions  or  two  or  more  physicians  under  parts  30,  33,  35,  40,  and  70  of 
this  chapter  authorizing  research  and  development,  including  human  use  of  byproduct  material,  except  licenses  for  byprod- 
uct material,  source  material,  or  special  nuclear  material  in  sealed  sources  contained  in  teletherapy  devices: 

Applk:ation  

C.  Other  lk»nses  issued  under  parts  30,  35,  40,  and  70  of  this  chapter  for  human  use  of  byproduct  material,  source  mate- 
rial, and/or  special  nuclear  material,  except  licenses  for  byproduct  material,  source  material,  or  special  nuclear  material  in 
sealed  sources  contained  in  teletherapy  devices: 

Application 

8.  Civil  defense: 

A,  Licenses  for  possession  and  use  of  byproduct  material,  source  material,  or  special  nuciear  material  for  civil  defense  activi- 
ties: 
Applicatk)n  

9.  Device,  product,  or  sealed  source  safety  evaluation: 

A.  Safety  evaluation  of  devices  or  products  containing  byproduct  material,  source  material,  or  special  nuclear  material,  ex- 
cept reactor  fuel  devices,  for  commercial  distribution: 

Application — each  device  

B.  Safety  evaluation  of  devices  or  products  containing  byproduct  material,  source  material,  or  special  nuclear  material  manu- 
factured in  accordance  with  the  unique  specifications  of,  and  for  use  by,  a  single  applicant,  except  reactor  fuel  devnes: 

Application — each  device 

C.  Safety  evaluation  of  sealed  sources  containing  byproduct  material,  source  material,  or  special  nuclear  material,  except  re- 
actor fuel,  for  commercial  distribution: 

Application — each  source 

D.  Safety  evaluation  of  sealed  sources  containing  byproduct  material,  source  material,  or  special  nuclear  material,  manufac- 
tured in  accordance  with  the  unique  specifications  of,  and  for  use  by,  a  single  applicant,  except  reactor  fuel: 

Application — each  source  

10.  Transportation  of  radioactive  material: 

A.  Evaluation  of  casks,  packages,  ar>d  shipping  containcfrs: 

Licensing  and  inspections  

B.  Evaluation  of  10  CFR  Part  71  quality  assurance  programs: 

Application  

Inspections , 

1 1 .  Review  of  standardized  spent  fuel  facilities: 

Lk:ensing  and  inspection 

12.  Special  projects: 

Approvals  and  preapplication/Licensing  activities 

Inspections  ^ "!"!!!!!!"" 

13.  A.  Spent  fuel  storage  cask  Certlfk:ate  of  Compliance: 

Licensing  _, 

B.  Inspections  related  to  spent  fuel  storage  cask  Certificate  of  Compliance  

C.  Inspections  related  to  storage  of  spent  fuel  under  §72.210  of  this  chapter 


Fee  2' 


Full  Cost. 

$1,900. 

$2,800. 

$2,000. 
Full  Cost. 

$12,600. 

$6,900. 

$4,900. 

$1,900. 

$360. 

$5,700. 
$5,700. 
$1,800. 
$600. 

Full  Cost. 

$2,100. 
Full  Cost. 

Full  Cost. 

Full  Cost. 
Full  Cost. 

Full  Cost. 
Full  Cost. 
Full  Cost. 
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Category  of  materials  licenses  and  type  of  fees^ 


14.  Byproduct,  source,  or  special  nuclear  material  Ik^nses  and  other  approvals  authorizing 'decommissioning  decontamination 
reclamation,  or  site  restoration  activities  under  parts  30,  40,  70,  72,  and  76  of  this  chapter: 

Licensing  and  inspection  

15.  Import  and  Export  licenses: 

Licenses  issued  under  part  1 10  of  this  chapter  for  the  import  and  export  only  of  special  nuclear  material,  source  material  trit- 
ium and  other  byproduct  material,  heavy  water,  or  nuclear  grade  graphite. 

A.  Application  for  export  or  import  of  high  enriched  uranium  and  other  materials,  including  radioactive  waste,  which  must 
be  reviewed  by  the  Commissioners  and  the  Executive  Branch,  for  example,  those  actions  under  10  CFR  110  40(b) 
This  category  includes  application  for  import  of  radioactive  waste. 

Application — new  license 

Amendment  '"''""'""'. 

B.  Application  for  export  or  import  of  special  nuclear  material,  source  material,  tritium  and  other  byproduct  rnaterial 
heavy  water,  or  nuclear  grade  graphite,  including  radioactive  waste,  requiring  Executive  Branch  review  but  nbt  Com- 
missioner review.  This  category  includes  application  for  the  export  of  radioactive  waste. 

Application — new  license i 

Amendment  v        !."!!!!.."."!.". 

C.  Application  for  export  of  routine  reloads  of  low  enriched  uranium  reactor  fijei  and  exports  erf  source  ^^^^ 
only  foreign  government  assurances  under  the  Atomic  Energy  Act. 

Applk:ation — new  lk»nse 

Amendment  „ """".""..".."....' 

D.  Applrcation  for  export  or  import  of  other  materials,  including  radioactive  waste,  not  requiring  CormTiissionerrexhew 
Executive  Branch  review,  or  foreign  government  assurances  under  the  Atomk;  Energy  Act.  This  category  includes  ap^ 
plication  for  export  or  import  of  radkMCtive  W&te  where  the  NRC  has  previously  authorized  the  export  or  import  of  the 
same  form  of  waste  to  or  from  the  same  or  similar  parties,  requiring  only  confimiatwn  from  the  receiving  facility  and  li- 
censing authorities  that  the  shipnrents  may  proceed  according  to  previously  agreed  understandings  and  procedures 

Applkation— new  lk»nse 

Amendment  ''"''''". "■ 

E.  Minor  amendment  of  any  export  or  import  license  to  extend  the  expiratkMi  date,  change  domesteinformationTw 
make  other  revisions  which  do  not  require  in-depth  analysis,  review,  or  consultations  with  other  agencies  or  forekjn 
governments. 

Amendment  

16.  Reciprocity:  

Agreement  State  Ireensees  who  conduct  activities  under  the  reciprocity  proviskxis  of  10  CFR  150  20 
Applk:ation  


Fee  2^ 


Full  Cost. 


$10,300. 
$10,300. 


$6,000. 
$6,000. 


$1,900. 
$1,900. 


$1,300. 
$1,300. 


$240. 


$1,500. 


for  J^u,^!^  ^^  ^  charges,  as  shown  iri  the  schedule,  will  be  assessed  for  pre-applrcation  consultations  and  reviews  and  applkatwns 
Zi^2^?^lf^,  ^I^y^'s-  'ssuance  of  new  licenses  and  approvals,  certain  amendments  and  renewals  to  existing  licenses  and^provals 
t^these  changes  -     ^""^*  '^*'  ^"^"^^  '"=®"^  *^^^  registrations,  and  certain  inspectk>ns.  -meToltowing  guidelin^apply 

ta^inaffn'^!"?!^'^  reg/sfraf,on  fees.  Applications  for  new  materials  Ircenses  and  export  and  import  licenses;  applicatkjns  to  reinstate  expired 
teim^nated,  or  inactive  licenses  except  those  subject  to  fees  assessed  at  full  costs;  applkations  fited  by  Agreement  State  licensees  to  reoister 
under  ttie  general  license  provisions  of  10  CFR  150.20;  and  applications  for  amendmems  to  matenals  li6enL  that  would  pla^  the  lic^n^fn  a 
higher  fee  category  or  add  a  new  fee  category  must  be  accompanied  by  the  prescribed  applicatron  fee  for  each  cateqorv 
nrll!.J^"^  *^"^  'jcenses  covenng  more  than  one  fee  category  of  special  nuclear  material  or  source  material  mu^  be  accompanied  by  the 
prescnbed  application  fee  for  the  highest  fee  category.  ^  cu  uy  i.ic 

J?iX^I^llZ!^^  licenses  that  coyer  both  byproduct  material  and  special  nuclear  material  \n  sealed  sources  for  use  in  gauging  devices 
will  pay  the  appropnate  application  fee  for  fee  Category  1C  only.  »  ««   y  wc  ^.^o 

r-^l^^l^t"^  1?T  ^^^  *°^  ^1^'!)^^  °1  applications  'of  new  licenses  and  for  renewals  and  amendments  to  existing  licenses,  for  pre-applicatkjn 
^2.  Viife^l^n'^.*"'  ^^''T/  ?L°*ri' ^J^^T^^'.S  submitted  to  NRC  for  review,  and  for  project  manager  time  for  fee  categ^es  sutS  to  M\ 
§°7al2(b?      ^^'^"^  ^^'  ^^'  ^^'  ^'  ^'^'  ^'  ^0^-  ^1-  12.  13A.  and  14)  are  due  ufk)n  TOtificatiorby  the  Commission TayordancevWm 

eaoh  (^t!l^"^'l^J^\'^^'^^^°P^  *?^  amendments  to  export  and  import  licenses  must  be  accompanied  by  the  prescribed  amendrT>ent  fee  for 
hf  ^I^™^n.^.f  ^  ^M  aPP"^"on  tor  an  amendment  to  a  license  or  approval  classified  in  more  than  one  fee  category  must  be  accompanied 
bythe  prescnbed  amendment  fee  for  the  category  affected  by  the  amendment  unless  the  amendment  is  applkabte  to  two  or  more  fee^c^ 
egones,  in  which  case  the  amendment  fee  for  the  highest  fee  category  would  apply  «  <=  .cc  i^i 

from  th?^r'a(^^o.i'.!^f^''°"^'^l""'Irl*?'"  investigations  conducted  by  the  Offk»  of  Investigations  and  non-routine  inspections  that  result 

/T/^i'^^  allegations  are  not  subject  to  fees.  Inspection  tees  are  due  upon  notifkation  by  the  Commission  in  accordam^wrth  §  170  12(c) 
fei     ^^"^^"^  licensed  device  registrations  under  10  CFR  31.5.  Submittals  of  registration  infomiatron  must  be  accompanied  by  the  prescrit»d 


n^1l2?Z^  '?n*^.^^r"'^>■  ^??ardless  of  whether  the  approval  is  in  the  fomi  of  a^license  amendment,  letier  of  approval,  safet/evaluatiSn  repKHl 
or  other  fomi.  In  addition  to  the  fee  shown,  an  applicant  mav  be  assessed  an  additional  fee  for  .tfiaiAH  «o,irro  aVln  Howi/^  ^.,L.<.nr^.  oo  .ti^^J. 
in  Categones  9A  through  9D. 


Ki7n^^  L«    f  TL  H  determined  based  on  the  professional  staff  time  multiplied  by  the  appropriate  professional  hourty  rate  established  in 
#V,^~rK  the  time  the  service  is  provided,  and  the  appropnate  contractual  support  services  eipended.  For  applications  currently  on  file 

Z^^J,^"!^'!!  "'^'^  ^M®  '^^'^^  ^"  applicable  fee  ceiling  established  by  the  June  20,  1984,  and  July  2,  1990, lules,  but  are  still  pending 
S^T^^S^e  ^  '^®«l*'  ^^  '^^^^  incurred  after  any  applicable  ceiling  was  reached  through  January  29,  1989,  will  not  be  billed  to  the  apSicant 
Ally  professional  staff-hours  expended  above  those  ceilings  on  or  after  January  30.  1989,  will  be  assessed  at  the  applicable  rates  established  by 
m?  ■  appropnate,  except  for  topical  reports  whose  costs  exceed  $50,000  Costs  which  exceed  $50,000  for  each  topical  report  amend- 
ment, revision  or  supplement  to  a  topical  report  completed  or  under  review  from  January  30,  1989.  through  August  8  1991  will  not  be  billed  to 
the  applicant.  Any  professional  hours  expended  on  or  after  August  9,  1 991 ,  will  be  assessed  at  the  applicable  rate  established  in  6 1 70  20 
JLrcensees  paying  fees  under  Categories  1A,  IB,  and  IE  are  not  subject  to  fees  under  Categories  1C  and  ID  for  sealed  sources  authonzed 
in  the  same  license  except  for  an  application  that  deals  only  with  the  sealed  sources  authorized  by  the  license 
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PART  171— ANNUAL  FEES  FOR 
REACTOR  UCENSES  AND  FUEL 
CYCLE  UCENSES  AND  MATERIAL 
LICENSES,  INCLUDING  HOLDERS  OF 
CERTinCATES  OF  COMPUANCE, 
REGISTRATIONS,  AND  QUALITY 
ASSURANCE  PROGRAM  APPROVALS 
AND  GOVERNMENT  AGENCIES 
UCENSED  BY  THE  NRC 

■  5.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Authority:  Sec.  7601.  Pub.  L.  99-272.  100 
Stat.  146,  as  amended  by  sec.  5601,  Pub.  L. 
100-203. 101  Stat.  1330,  as  amended  by  sec. 
3201,  Pub.  L.  101-239,  103  Stat.  2132,  as 
amended  by  sec.  6101.  Pub.  L.  101-508.  104 
Stat.  1388.  as  amended  by  sec.  2903a.  Pub. 
L.  102-486,  106  Stat.  3125  (42  U.S.C.  2213. 
2214);  sec.  301,  Pub.  L.  92-314,  86  Stat.  227 
(42  U.S.C.  2201  w):  sec.  201,  Pub.  L.  93-43.8, 
88  Stat.  1242.  as  amended  (42  U.S.C.  5841). 

■  6.  In  §  171.15  paragraphs  (b),  (c),  (d), 
and  (e)  are  revised  to  read  as  follows: 

§  1 71 .1 5    Annual  F«m:  Ftoactor  licenses 
and  independent  spent  fuel  storage 
licenses. 

***** 

(b)(1)  The  FY  2003  annual  fee  for  each 
operating  power  reactor  which  must  be 
collected  by  September  30,  2003,  is 
$3,251,000. 

(2)  The  FY  2003  annual  fee  is 
comprised  of  a  base  annual  fee  for 
power  reactors  licensed  to  operate,  a 
base  spent  fuel  storage/reactor 
decommissioning  annual  fee,  and 
associated  additional  charges 
(surcharges).  The  activities  comprising 
the  FY  2003  spent  storage/reactor 
decommissioning  base  annual  fee  are 
shown  in  paragraph  (c)(2)(i)  and  (ii)  of 
this  section.  The  activities  comprising 
the  FY  2003  surcharge  are  shown  in 
paragraph  (d)(1)  of  this  section.  The 
activities  comprising  the  FY  2003  base 
annual  fee  for  operating  power  reactors 
are  as  follows: 

(i)  Power  reactor  safety  and  safeguards 
regulation  except  licensing  and 
inspection  activities  recovered  under 
part  1 70  of  this  chapter  and  generic 
reactor  decommissioning  activities. 

(ii)  Research  activities  directly  related 
to  the  regulation  of  power  reactors, 
except  those  activities  specifically 
related  to  reactor  decommissioning. 

(iii)  Generic  activities  required  largely 
for  NRC  to  regulate  power  reactors,  e.g., 
updating  part  50  of  this  chapter,  or 
operating  the  Incident  Response  Center. 
The  base  annual  fee  for  operating  power 


reactors  does  not  include  generic 
activities  specifically  related  to  reactor 
decommissioning. 

(c)(1)  The  FY  2003  annual  fee  for  each 
power  reactor  holding  a  part  50  license 
that  is  in  a  decommissioning  or 
possession  only  status  and  has  spent 
fuel  on-site  and  each  inde[>endent  spent 
fuel  storage  part  72  licensee  who  does 
not  hold  a  part  50  license  is  $319,000. 

(2)  The  FY  2003  annual  fee  is 
comprised  of  a  base  spent  fuel  storage/ 
reactor  decommissioning  annual  fee 
(which  is  also  included  in  the  operating 
power  reactor  annual  fee  shown  in 
paragraph  (b)  of  this  section),  and  an 
additional  charge  (surcharge).  The 
activities  comprising  the  FY  2003 
surcharge  are  shown  in  paragraph  (d)(1) 
of  this  section.  The  activities  comprising 
the  FY  2003  spent  fuel  storage/reactor 
decommissioning  rebaselined  annual 
fee  are: 

(i)  Generic  and  other  research 
activities  directly  related  to  reactor 
decommissioning  and  spent  fuel 
storage;  and 

(ii)  Other  safety,  environmental,  and 
safeguards  activities  related  to  reactor 
decommissioning  and  spent  fuel 
storage,  except  costs  for  licensing  and 
inspection  activities  that  are  recovered 
under  part  170  of  this  chapter. 

(d)(1)  The  activities  comprising  the 
FY  2003  surcharge  are  as  follows: 

(i)  Low  level  waste  disposal  generic 
activities; 

(ii)  Activities  not  attributable  to  an 
existing  NRC  licensee  or  class  of 
licenses  (e.g.,  international  cooperative 
safety  program  and  international 
safeguards  activities,  support  for  the 
Agreement  State  program,  and  site 
decommissioning  management  plan 
(SDMP)  activities);  and 

(iii)  Activities  not  currently  subject  to 
10  CFR  part  170  licensing  and 
inspection  fees  based  on  existing  law  or 
Commission  policy,  e.g.,  reviews  and 
inspections  conducted  of  nonprofit 
educational  institutions,  licensing 
actions  for  Federal  agencies,  and  costs 
that  would  not  be  collected  fit)m  small 
entities  based  on  Commission  policy  in 
accordance  with  the  Regulatory 
Flexibility  Act,  5,U.S.C.  601  et  seq. 

(2)  The  total  FY  2003  sxu-charge 
allocated  to  the  operating  power  reactor 
class  of  licenses  is  $19.1  million,  not 
including  the  amount  allocated  to  the 
spent  fuel  storage/reactor 


decommissioning  class.  The  FY  2003 
operating  power  reactor  surcharge  to  be 
assessed  to  each  operating  power  reactor 
is  approximately  $183,300.  This  amount 
is  calculated  by  dividing  the  total 
operating  power  reactor  surcharge 
($19.1  million)  by  the  number  of 
operating  power  reactors  (104). 

(3)  The  FY  2003  surcharge  allocated 
to  the  spent  fuel  storage/reactor 
decommissioning  class  of  licenses  is 
$1.8  million.  The  FY  2003  spent  fuel 
storage/reactor  decommissioning 
surcharge  to  be  assessed  to  each 
operating  power  reactor,  each  power 
reactor  in  decommissioning  or 
possession  only  status  that  has  spent 
fuel  onsite,  and  to  each  independent 
spent  fuel  storage  part  72  licensee  who 
does  not  hold  a  part  50  license  is 
approximately  $14,900.  This  amount  is 
calculated  by  dividing  the  total 
surcharge  costs  allocated  to  this  class  by 
the  total  number  of  power  reactor 
licenses,  except  those  that  permanenUy 
ceased  operations  and  have  no  fuel  on 
site,  and  part  72  licensees  who  do  not 
hold  a  part  50  license. 

(e)  The  FY  2003  annual  fees  for 
licensees  authorized  to  operate  a  non- 
power  (test  and  research)  reactor 
licensed  under  part  50  of  this  chapter, 
unless  the  reactor  is  exempted  from  fees 
under  §  171.11(a),  are  as  follows: 

Research  reactor $63,300 

Test  reactor  $63,300 

■  7.  In  §  171.16,  paragraphs  (c),  (d),  and 
(e)  are  revised  to  read  as  follows: 

§171.16    Annual  Fees:  Materials 
Licensees,  Holders  of  Certificates  of 
Compliance,  Holders  of  Sealed  Source  and 
Device  Registrations,  Holders  of  Quality 
Assurance  Program  Approvals  and 
Govemnwnt  Agencies  Licensed  by  the 
NRC. 
***** 

(c)  A  licensee  who  is  required  to  pay 
an  annual  fee  under  this  section  may 
qualify  as  a  small  entity.  If  a  licensee 
qualifies  as  a  small  entity  and  provides 
the  Commission  with  the  proper 
certification  along  with  its  annual  fee 
payment,  the  licensee  may  pay  reduced 
annual  fees  as  shown  in  the  following 
table.  Failure  to  file  a  small  entity 
certification  in  a  timely  manner  could 
result  in  the  denial  of  any  refund  that 
might  otherwise  be  due.  The  small 
entity  fees  are  as  follows: 


Miximum  an- 
nual fee  per  li- 
censed 
category 


Small  Businesses  Not  Engaged  in  Manufacturing  and  Small  Not-For-Profit  Organizations  (Gross  Annual  Receipts): 

$350,000  to  $5  million 


$2,300 
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Less  ttian  $350,000 

Manufacturing  entities  that  have  an  average  of  500  employees  or  less: 

35  to  500  employees 

Less  than  35  employees  ...Vsi ^ ""'".":^ 

Small  Govemmental  Jurisdictions  (Including  publicly  supported  educational  institutions)  (Population)- 

20,000  to  50,000  ........_. 

Less  than  20,000 1!!!^^"'""''^^'"!'!"^"!!!!!^""' 

Educational  Institutions  that  are  not  State  or  Publidy  Supported,  and  have  500  Employees  or  Less: 

35  to  500  employees _ 

Less  than  35  employees  


Miximum  an- 
nual fee  per  li- 
censed 
category 


500 

2,300 
500 

2,300 
500 

$2,300 
$500 


(1)  A  licensee  qualifies  as  a  small 
entity  if  it  meets  the  size  standards 
established  by  the  NRC  (See  10  CFR 
2.810). 

(2)  A  licensee  who  seeks  to  establish 
status  as  a  small  entity  for  the  purpose 
of  paying  the  annual  fees  required  under 
this  section  must  file  a  certification 
statement  with  the  NRC.  The  licensee 
must  file  the  required  certification  on 
NRC  Form  526  for  each  license  under 
which  it  is  billed.  NRC  Form  526  can  be 
accessed  through  the  NRC's  Web  site  at 
http://www.nrc.gov.  For  licensees  who 


cannot  access  the  NRC's  Web  site,  NRC 
Form  526  may  be  obtained  through  the 
local  point  of  contact  listed  in  the  NRC's 
"Materials  Annual  Fee  Billing 
Handbook,"  NUREG/BR-0238,  which  is 
enclosed  with  each  armual  fee  billing. 
The  form  can  also  be  obtained  by  calling 
the  fee  staff  at  301-415-7554,  or  by  e- 
mailing  the  fee  staff  at  fees^n/r. gov. 

(3)  For  purposes  of  tnis  section,  the 
licensee  must  submit  a  new  certification 
with  its  annual  fee  payment  each  year. 

(4)  The  maximum  annual  fee  a  small 
entity  is  required  to  pay  is  $2,300  for 


each  category  applicable  to  the 
license(s). 

(d)  The  FY  2003  annual  fees  are 
comprised  of  a  base  annual  fee  and  an 
additional  charge  (surcharge).  The 
activities  comprising  the  FY  2003 
surcharge  are  shown  forconvenience  in 
paragraph  (e)  of  this  section.  The  FY 
2003  annual  fees  for  materials  licensees 
and  holders  of  certificates,  registrations 
or  approvals  subject  to  fees  under  niis 
section  are  shown  in  the  following  table: 


SCHEDULE  OF  MATERIALS  ANNUAL  FEES  AND  FEES  FOR  GOVERNMENT  AGENCIES  LICENSED  BY  NRC 

[See  footnotes  at  end  of  table] 


Category  of  materials  licenses 


1 .  Special  nuclear  material: 

A.  (1)  Licenses  for  possession  and  use  of  U-235  or  plutonium  for  fuel  fabrication  activities. 

(a)  Strategic  Special  Nuclear  Material: 

BWX  Technologies  SNM-42  ; 

Nuclear  Fuel  Sen/ices  SNM-124 .•; -  !.'"."'".''".".l."! 

(b)  Low  Enriched  Uranium  in  Dispersible  Fonn  Used  for  Fabrication  of  Power  Reactor  Fuel- 

Global  Nuclear  Fuel  SNM-1097  

Framatome  ANP  Richland  SNM-1227 ..l''"'""".""""l""''.".T."!Il"".".'^        

Westinghouse  Electric  Company  SNM-1107 '.'""'......"'"."..'." 

(2)  All  other  special  nuclear  materials  licenses  not  included  in  Category  1.A.(1)  which  are  licensed  for  fuel  cycle  activities 

(a)  Facilities  with  limited  operations: 

Framatome  ANP  SNM-11 68 

(b)  All  Others:  ' ■•■ 

General  Electric  SNM-960 

B.  Licenses  for  receipt  and  storage  of  spent  fuel  and  reactor-related  Greater  than  Class  C  (GTCC)  waste  at  an  inde^ 
pendent  spent  fuel  storage  installation  (ISFSI)  

C.  Licenses  for  possession  and  use  of  special  nuclear  material  in  sealed  sources  contained  in  devices  used  in  industrial 
measuring  systems,  including  x-ray  fluorescence  analyzers  

D.  All  other  special  nuclear  material  licenses,  except  licenses  authorizing  special  nuclear  material  in  unsealed  fonn  in  com- 
bination that  would  constitute  a  critical  quantity,  as  defined  in  §150.11  of  this  chapter,  for  which  the  licensee  shall  pay 
the  same  fees  as  those  for  Category  1.A.(2)  

E.  Licenses  or  certificates  for  the  operation  of  a  uranium  enrichment  facility 

2.  Source  material: 

A.  (1)  Licenses  for  possession  and  use  of  source  material  for  refining  uranium  mill  concentrates  to  uranium  hexafluoride 

(2)  Licenses  for  possession  and  use  of  source  material  in  recovery  operations  such  as  milling,  in-situ  leaching,  heap-leach- 
ing, ore  buying  stations,  ion  exchange  facilities  and  in  processing  of  ores  containing  source  material  for  extraction  of  met- 
als other  than  uranium  or  thorium,  including  licenses  authorizing  the  possession  of  byproduct  waste  material  (tailings) 
from  source  material  recovery  operations,  as  well  as  licenses  authorizing  the  possession  and  maintenance  of  a  facility  in 
a  standby  mode. 

Class  I  facilities'*  

Class  II  facilities''  ! ' .'""""'"'""^^^''^^^^^  

Other  facilities* * 

(3)  Licenses  that  authorize  the  receipt  of  byproduct  material,  as  defined  in  Section  11e.(2)  of  the  Atomic  Energy  Art,  from 
other  persons  for  possession  and  disposal,  except  those  licenses  subjert  to  the  fees  in  Category  2A(2)  or  Category 
2A(4) ^_ 


Annual 
fees'-' 


$5,836,000 
5,836,000 

1,957,000 
1,957,000 
1,957,000 


769,000 

559.000 

"N/A 

1,900 


4.500 
3.634,000 

839,000 


63,700 
53,300 
93,600 


39,300 
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Schedule  of  Materials  Annual  Fees  and  Fees  for  Government  Agencies  Licensed  by  NRC— Continued 

[See  footnotes  at  end  of  table] 


Category  of  materials  licenses 


(4)  Licenses  that  autfiorize  tfie  receipt  of  byproduct  material,  as  defined  in  Section  11e.(2)  of  tfie  Atomic  Energy  Act,  from 
other  persons  for  possession  and  disposal  incidental  to  the  disposal  of  the  uranium  waste  tailings  generated  by  the  li- 
censee's milling  operations,  except  those  licenses  subject  to  the  fees  in  Category  2A(2)  

-B.  Licenses  that  authorize  only  the  possession,  use  and/or  installation  of  source  material  for  shielding  

C.  All  other  source  material  licenses 

3.  Byproduct  material: 

A.  Licenses  of  broad  scope  for  possession  and  use  of  byproduct  material  issued  under  parts  30  and  33  of  this  chapter  for 
processihg  or  manufacturing  of  items  containing  byproduct  material  for  commercial  distribution  

B.  Other  licenses  for  possession  and  use  of  byproduct  material  issued  under  part  30  of  this  chapter  for  processing  or  man- 
ufacturing of  items  containing  byproduct  material  for  commercial  distribution  

C.  Licenses  issued  under  §§32.72,  32.73,  and/or  32.74  of  this  chapter  authorizing  the  processing  or  manufacturing  and 
distribution  or  redistribution  of  radiophannaceuticals,  generators,  reagent  kits  and/or  sources  and  devices  containing  by- 
product material.  This  category  also  includes  the  possession  and  use  of  source  material  for  shielding  authorized  under 
pan  40  of  this  chapter  when  included  on  the  same  license  This  category  does  not  apply  to  licenses  issued  to  nonprofit 
educational  institutions  whose  processing  or  manufacturing  is  exempt  under  §171. 11(a)(1)  These  licenses  are  covered 
by  fee  Category  3D 

D.  Licenses  and  approvals  issued  under  §§32.72,  32.73,  and/or  32.74  of  this  chapter  authorizing  distribution  or  redistribu- 
tion of  radiopharmaceuticals,  generators,  reagent  kits  and/or  sources  or  devk:es  not  involving  processing  of  byproduct 
material  This  category  includes  licenses  issued  under  §§32.72,  32.73  and  32.74  of  this  chapter  to  nonprofit  educational 
institutions  whose  processing  or  manufacturing  is  exempt  under  §  171.11(a)(1).  This  category  also  includes  the  posses- 
sion and  use  of  source  material  for  shielding  authorized  under  part  40  of  this  chapter  when  included  on  the  same  license 

E.  Licenses  lor  possession  and  use  of  byproduct  material  in  sealed  sources  for  irradiatkjn  of  materials  in  which  the  source 
is  not  removed  from  its  shield  (self-shielded  units) 

F.  Lkjenses  for  possession  and  use  of  less  than  10,000  curies  of  byproduct  material  in  sealed  sources  for  inadiation  of  ma- 
terials in  which  the  source  is  exposed  for  irradiation  purposes.  This  category  also  includes  undenwater  irradiators  for  irra- 
dfation  of  materials  in  which  the  source  is  not  exposed  for  irradiation  purposes  

G.  Licenses  for  possession  and  use  of  10,000  curies  or  more  of  byproduct  material  in  sealed  sources  for  irradiation  of  ma- 
terials in  which  the  source  is  exposed  for  irradiation  purposes  This  category  also  includes  undenwater  irradiators  for  irra- 
diation of  materials  in  which  the  source  is  not  exposed  for  irradiation  purposes 

H.  Licenses  issued  under  Subpart  A  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  material  that  require 
device  review  to  persons  exempt  from  the  licensing  requirements  of  part  30  of  this  chapter,  except  specific  licenses  au- 
thorizing redistribution  of  items  that  have  been  authorized  for  distribution  to  persons  exempt  from  the  licensing  require- 
ments of  part  30  of  this  chapter  

I.  Licenses  issued  under  Subpart  A  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  material  or  quantities 
of  byproduct  material  that  do  not  require  device  evaluation  to  persons  exempt  from  the  licensing  requirements  of  pan  30 
of  this  chapter,  except  for  specific  licenses  authorizing  redistribution  of  items  that  have  been  authorized  for  distribution  to 
persons  exempt  from  the  licensing  requirements  of  pan  30  of  this  chapter  

J.  Licenses  issued  under  Subpan  B  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  material  that  require 
sealed  source  and/or  device  review  to  persons  generally  licensed  under  part  31  pf  this  chapter,  except  specific  licenses 
authorizing  redistribution  of  items  that  have  been  authorized  for  distribution  to  persons  generally  lk:ensed  under  part  31 
of  this  chapter  

K.  Licenses  issued  under  Subpart  B  of  part  31  of  this  chapter  to  distribute  items  containing  byproduct  material  or  quantities 
of  byproduct  matenal  that  do  not  require  sealed  source  and/or  device  review  to  persons  generally  licensed  under  part  31 
of  this  chapter,  except  specific  licenses  authorizing  redistribution  of  items  that  have  t»een  authorized  for  distribution  to 
persons  generally  licensed  under  part  31  of  this  chapter  

L.  Licenses  of  broad  scope  for  possession  and  use  of  byproduct  material  issued  under  parts  30  and  33  of  this  chapter  for 
research  and  development  that  do  not  authorize  commercial  distribution  

M.  Other  licenses  for  possession  and  use  of  byproduct  material  issued  under  part  30  of  this  chapter  for  research  and  de- 
velopment that  do  not  authorize  commercial  distribution — 

N.  Licenses  that  authonze  services  for  other  licensees,  except: 

(1)  Licenses  that  authorize  only  califc>ration  and/or  leak  testing  services  are  subject  to  the  fees  specified  in  fee  Cat- 
egory 3P;  and. 

(2)  Licenses  that  authorize  waste  disposal  services  are  subject  to  the  fees  specified  in  fee  Categories  4A,  4B,  and  4C 
O.  Licenses  tor  possession  and  use  of  byproduct  material  issued  under  part  34  of  this  chapter  for  industrial  radiography  op- 
erations. This  category  also  includes  the  possession  and  use  of  source  material  for  shielding  authorized  under  part  40  of 
this  chapter  when  authorized  on  the  same  license - 

P.  All  other  specific  byproduct  material  licenses,  except  those  in  Categories  4A  through  90  : 

Q.  Registration  of  devices  generally  licensed  pursuant  to  part  31  of  this  chapter 

4.  Waste  disposal  and  processing: 

A.  Licenses  specifically  authorizing  the  receipt  of  waste  byproduct  material,  source  material,  or  special  nuclear  material 
from  other  persons  for  the  purpose  of  contingency  storage  or  commercial  land  disposal  by  the  licensee:  or  licenses  au- 
thorizing contingency  storage  of  low-level  radioactive  waste  at  the  site  of  nuclear  power  reactors;  or  licenses  for  receipt 
of  waste  from  other  persons  for  incineration  or  other  treatment,  packaging  of  resulting  waste  and  residues,  and  transfer 
of  packages  to  another  person  authorized  to  receive  or  dispose  of  waste  material  

B.  Licenses  specifk:ally  authorizing  the  receipt  of  waste  byproduct  material,  source  material,  or  special  nuclear  nfiaterial 
from  other  persons  for  the  purpose  of  packaging  or  repackaging  the  material.  The  Ik^nsee  will  dispose  of  the  material  by 
transfer  to  another  person  authonzed  to  receive  or  dispose  of  the  material 


Annual 
fees' 2' 


6,200 

730 

11.400 


21,800 
6,600 


10,900 

4,700 
3,600 

6.600 

24.100 

6.000 

6,100 

2,200 

1.400 

11.800 

5.600 

6,100 


12.200 
2.500 
13N/A 


5N/A 


10.300 
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Schedule  of  Materials  Annual  Fees  and  Fees  for  Government  Agencies  Licensed  by  NRC— Continued 

[See  footnotes  at  end  of  table] 


Category  of  materials  licenses 


or  spe- 


8 


C.  Licenses  specifically  authorizing  the  receipt  of  prepackaged  waste  byproduct  material,  source  material  or  special  nu- 
clear matenal  from  other  persons.  The  licensee  will  dispose  of  the  material  by  transfer  to  another  person  authorized  to 

receive  or  dispose  of  the  material  

Well  logging:  

A.  Licenses  for  possession  and  use  of  byproduct  material,  source  material,  and/or  special  nuclear  rnaterial  for  well  loqqina 
well  sun/eys.  and  tracer  studies  other  than  field  flooding  tracer  studies 

B.  Ucenses  for  possession  and  use  of  byproduct  material  for  field  flooding  tracer  studies 
Nudear  laundries:  

A.  licenses  for  commercial  collection  and  laundry  of  items  contaminated  with  byproduct  material  source  material 

cial  nuclear  material 

Medical  licenses: 

A.  Licenses  issued  under  parts  30,  35,  40,  and  70  of  this  chapter  for  human  use  of  byproduct  material,  source  material  or 
special  nuclear  material  in  sealed  sources  contained  in  teletherapy  devices.  This  category  also  includes  the  possession 
and  use  of  source  material  for  shielding  when  authorized  on  the  same  license 

B.  Licenses  of  broad  scope  issued  to  medical  institutions  or  two  or  more  physrcians  under  parts  30.  SSris,  40,  and  70  of 
this  chapter  authorizing  research  and  development,  including  human  use  of  byproduct  material  except  licenses  for  by- 
product material,  source  material,  or  special  nuclear  material  in  sealed  sources  contained  in  teletherapy  devices  This 
category  also  includes  the  possession  and  use  of  source  material  for  shielding  when  authorized  on  the  same  license  ^ 

C.  Other  licenses  issued  under  parts  30,  35,  40,  and  70  of  this  chapter  for  human  use  of  byproduct  material  source  mate^ 
nal,  and/or  special  nuclear  material  except  licenses  for  byproduct  material,  source  material,  or  special  nuclear  material  in 
sealed  sources  contained  in  teletherapy  devices.  This  category  also  includes  the  possession  and  use  of  source  rriaterial 
for  shielding  when  authorized  on  the  same  license.*  

Civil  defense:  ' 

A.  Licenses  for  possession  and  use  of  byproduct  material,  source  material,  or  special  nuclear  material  for  civil  defense  ac- 
tivities   

Device,  product,  or  sealed  source  safety  evaluation:  " 

A.  Registrations  issued  for  the  safety  evaluation  of  devices  or  products  containing  byproduct  material,  source  material  or 
special  nuclear  material,  except  reactor  fuel  devices,  for  commercial  distribution 

B.  Registrations  issued  for  the  safety  evaluation  of  devices  or  products  containing  byproduct  material,  source  material  or 
special  nuclear  material  manufactured  in  accordance  with  the  unique  specifications  of,  and  for  use  by  a  sinqle  aoDlicant 
except  reactor  fuel  devices /  »      r-r         . 

C.  Registrations  issued  for  the  safety  evaluation  of  sealed  sources  containingHDyproduct  material,  axirce  material  or  m^^ 
cial  nuclear  material,  except  reactor  fuel,  for  commercial  distribution ^ 

D.  Registrations  Issued  for  the  safety  evaluation  of  sealed  sources  containing  byproduct  material7source  material  or  spe^ 
cial  nuclear  material,  manufactured  in  accordance  with  the  unique  specifications  of,  and  for  use  by  a  sinale  aoDlicant 
except  reactor  fuel  

Transportation  of  radioactive  material: 

A.  Certificates  of  Compliance  or  other  package  approvals  issued  for  design  of  casks,  packages,  and  shipping  containers 

Spent  Fuel,  High-Level  Waste,  and  plutonium  air  packages 

Other  Casks  !!!!!:!!!!!!!!!!!!! 

B.  Quality  assurance  program  approvals  issued  under  part  71  of  this  chapter. 

Users  and  Fabricators 

Users ,...: !!!!!!I""!!!!!!!!!!!!!"!""!!"" 

1 1   Standardized  spent  fuel  facilities .' ] ■■■■ 

12.  Special  Projects !"!""!!!^!!!^"""""!!""""" '. ' • """ 

13.  A.  Spent  fuel  storage  cask  Certifkiate  of  Compliance "".'"/'!"!."."""."!!.'."""1"'"..  ' 

B.  General  licenses  for  storage  of  spent  fuel  under  10  CFR  72.210 ../""!."""'"^'"""". !"""" 

14.  Byproduct,  source,  or  special  nuclear  material  licenses  and  other  approvals  authorizing  decommissioning,  decontamination 
reclamation,  or  site  restoration  activities  under  parts  30,  40,  70,  72,  and  76  of  this  chapter  

15.  Import  and  Export  licenses 

16.  Reciprocity ^  '.!!...." • 

17.  Master  materials  licenses  of  broad  scope  issued  to  Govemment  agencies  

""  Department  of  Energy:  " 

A.  Certificates  of  Compliance 

B.  Uranium  Milt- Tailing  Radiation  Control  Act  (UMTRCA)  Activities  .1!""."!."".'."!."..".."'.""..""! 


10 


18 


Annual 
tees' =-^ 


7,400 


4,700 
»N/A 


23,100 


11,000 


24,700 


4,600 


1.300 


7,000 


7,000 


2.200 


730 


6N/A 
6N/A. 

76.200 
7,100 
6N/A 
6N/A 
6N/A 

^2N/A 

^N/A 

SN/A 

8N/A 

228,000 


101,386,000 
950,000 


m=.toriri  H  .ln„  .K,^  assessed  based  on  whether  a  licensee  held  a  valid  license  with  the  NRC  authorizing  possession  and  use  of  radioactive 
2^H  »nnrn^Tc^  T  ""^k®"  /'^'  V^ar, However,  the  annual  fee  is  waived  for  those  materials  licenses  and  hdders  of  certificates.  registraT^ns 
!nH  ^^.^  who  either  iled  for  tenn.nation  of  their  licenses  or  approvals  or  filed  for  possession  only/storage  licenses  prior  to  Octoter  1  2002' 
rt^lnSf  Tf  ^  ""^^^"^  ''f  "^^"^  activities  entirely  by  September  30,  2002.  Annual  fees  for  licensees  wh^  filed  for  termination  of  a  license' 
in^rnKnoI  !k  ,K^'  °'  °'  ^  P°f^fl!,°?,°')y  ''"^®"^  '^"""9  '^«  ♦'^'  year  and  for  new  licenses  issued  during  the  fiscal  year  will  be  prorated 
^  iflcfrS^."^'*^  the  provisions  of  §171.17.  If  a  person  holds  more  than  one  license,  certificate,  registration,  or  approval,  the  annual  f^(s)win 
^n1!^.i„^=  /i  ®^K^  ''^®"^®'  ^®'i''^*!.'  registration,  or  approval  held  by  that  person.  For  licenses  that  authonze  more  than  one  activity  on  a 
fnn^tnnfU^^i  ^;.  "?T  "^^  3"^  irradiator  activities),  annual  fees  will  be  assessed  for  each  category  applicable  to  the  license  Licensees  pay- 

^2p2wmlf«f  .k"'^'  ^^'^n'y  ^^<^   f  ® !)°'  ^"^^^^ '°  *^®  ^"""3'  'ees  for  Category  1C  and  ID  for  sealed  sources  authonzed  in  the  license 
aaLJ^l^r.?.  .     Pr«scnt)ed  annual  fee  does  not  automatically  renew  the  license,  certificate,  registration,  or  approval  for  which  the  fee  is  paid 
Renewal  applications  must  be  filed  in  accordance  with  the  requirements  of  parts  30,  40,  70  71   72  or  76  of  this  chapter 
Federal  fJSte?  for  Sc^ancTcom^*^^      licenses  will  be  calculated  and  assessed  in  accordance  with  §171.13  and  will  be  published  in  the 

^^HB'^^^.'  ''^®H^  includes  mill  licenses  issued  for  the  extraction  of  uranium  from  uranium  ore.  A  Class  II  license  includes  solution  mining  li- 
^ff  -I^f  w  r  P  f ^"^^^  '^^"®^  *°/  '^e  extraction  of  uranium  from  uranium  ores  including  research  and  development  licenses  An  "other- 
license  includes  licenses  for  extraction  of  metals,  heavy  metals,  and  rare  earths 
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5  There  are  no  existing  NRC  licenses  in  these  fee  categories  If  NRC  Issues  a  license  for  these  categories,  the  Conwnission  will  consider  es- 
tablishing an  annual  tee  for  this  type  of  license.  ,         ^ 

6  Standardized  spent  fuel  facilities,  10  CFR  Parts  71  and  72  Certificates  of  Compliance,  and  special  reviews,  such  as  topical  reports,  are  rwt 
assessed  an  annual  tee  because  the  generic  costs  of  regulating  these  activittes  are  primarily  attributabte  to  users  of  the  designs,  certificates,  and 

topical  reports.  ^  .  .      ■      ^         .  a.  •    ...  .• 

'  Licensees  in  this  category  are  not  assessed  an  annual  fee  because  they  are  charged  £m  annual  fee  in  otrier  categories  while  they  are  li- 
censed to  operate.  ,^  ,u-    .• 

8  No  annual  fee  is  charged  because  it  is  not  practical  to  administer  due  to  the  relatively  shon  Me  or  temporary  nature  of  trie  license. 

3  Separate  annual  fees  will  not  be  assessed  for  pacemaker  licenses  issued  to  medical  institutions  who  also  hold  nuclear  medicine  licenses 
under  Categories  7B  or  7C.  .....,.-     ^ 

'OThis  includes  Certificates  of  Compliance  issued  to  DOE  tfiat  are  not  under  the  Nuclear  Waste  Fund. 

"See  6171.15(c). 

'2  See  §171. 15(c).  ..    ^.        ..  .    ,^. 

'3  No  annual  fee  is  charged  for  this  category  because  the  cost  of  the  general  license  registration  program  applicable  to  licenses  m  this  cat- 
egory will  be  recovered  through  10  CFR  part  170  fees. 


(e)  The  activities  comprising  the 
surcharge  are  as  follows: 

(1)  LLW  disposal  geOeric  activities; 

(2)  Activities  not  directly  attributable 
to  an  existing  NRC  licensee  or  class(es) 
of  licenses;  e.g.,  international 
cooperative  safety  program  and 
international  safeguards  activities; 
support  for  the  Agreement  State 
program;  Site  Decommissioning 
Management  Plan  (SDMP)  activities; 
and 

(3)  Activities  not  currently  assessed 
licensing  and  inspection  fees  under  10 
CFR  part  170  based  on  existing  law  or 
Commission  policy  (e.g.,  reviews  and 
inspections  of  nonprofit  educational 
institutions  and  reviews  for  Federal     , 
agencies;  activities  related  to 
decommissioning  and  reclamation;  and 
costs  that  would  not  be  collected  from 
small  entities  based  on  Commission 
policy  in  accordance  with  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.) 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  May.  2003. 

For  the  Nuclear  Regulatory  Commission. 
Jesse  L.  Punches, 
Chief  Financial  Officer. 

Note:  This  appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Appendix  A  to  This  Final  Rule — Final 
Regulatory  Flexibility'  Analysis  for  the 
Amendments  to  10  CFR  Part  170 
(License  Fees)  and  10  CFR  Part  171 
(Annual  Fees) 

I.  Background 

The  Regulator>'  Flexibility  .\v.\  (RFA),  as 
amended,  (5  U.S.C  601  et  seq.)  requires  that 
agencies  consider  the  impact  of  their 
rulemakings  on  small  entities  and,  consistent 
with  applicable  statutes,  consider 
alternatives  to  minimize  these  impacts  on  the 
businesses,  organizations,  and  government 
jurisdictions  to  which  they  apply. 

The  NRC  has  established  .standards  for 
determining  which  NRC  licensees  qualify  as 
small  entities  (10  CFR  2.810).  These  size 
standards  were  established  on  the  basis  of  the 
Small  Business  Administration's  most 
common  receipts-based  size  standards  and 
include  a  size  standard  for  business  concerns 
that  are  manufacturing  entities.  The  NRC 


uses  the  size  standards  to  reduce  the  impact 
of  annual  fees  on  small  entities  by 
establishing  a  licensee's  eligibility  to  qualify 
for  a  maximum  small  entity  fee.  The  small 
entity  fee  categories  in  §  171.16(c)  of  this 
final  rule  are  based  on  the  NRC's  size 
standards. 

From  FY  1991  through  FY  2000.  the 
Omnibus  Budget  Reconciliation  Act  (OBRA- 
90).  as  amended,  required  that  the  NRC 
recover  approximately  100  percent  of  its 
budget  authority,  less  appropriations  from 
the  Nuclear  Waste  Fund,  by  assessing  license 
and  annual  fees.  The  FY  2001  Energy  and 
Water  Development  Appropriations  Act 
amended  OBRA-90  to  decrease  the  NRC's  fee 
recovery  amount  by  2  percent  per  year 
beginning  in  FY  2001,  until  the  fee  recovery 
amount  is  90  percent  in  FY  2005.  The 
amount  to  be  recovered  for  FY  2003  is 
approximately  $526.3  million. 

OBRA-90  requires  that  the  schedule  of 
charges  established  by  rule  should  fairly  and 
equitably  allocate  the  total  amount  to  be 
recovered  from  the  NRC's  licensees  and  be 
assessed  under  the  principle  that  licensees 
who  require  the  greatest  expenditure  of 
agency  resources  pay  the  greatest  annual 
charges.  Since  FY  1991,  the  NRC  has 
complied  with  OBRA-90  by  issuing  a  final 
rule  that  amends  its  fee  regulations.  These 
final  rules  have  established  the  methodology 
used  by  NRC  in  identifying  and  determining 
the  fees  to  be  assessed  and  collected  in  any 
given  fiscal  year. 

In  FY  1995,  the  NRC  announced  that,  in 
order  to  stabilize  fees,  annual  fees  would  be 
adjusted  only  by  the  percentage  change  (plus 
or  minus)  in  NRC's  total  budget  authority, 
adjusted  for  changes  in  estimated  collections 
for  10  CFR  Part  170  fees,  the  number  of 
licensees  paying  annual  fees,  and  as 
otherwise  needed  to  assure  the  billed 
arnounts  resulted  in  the  required  collections. 
The  NRC  indicated  that  if  there  were  a 
substantial  change  in  the  total  NRC  budget 
authority  or  the  magnitude  of  the  budget 
allocated  to  a  specific  class  of  licenses,  the 
annual  fee  base  would  be  recalculated. 

In  FY  1999.  the  NRC  concluded  that  there 
had  been  significant  changes  in  the  allocation 
of  agency  resources  among  the  various 
classes  of  licenses  and  established 
rebaselined  annual  fees  for  FY  1999.  The 
NRC  stated  in  the  final  FY  1999  rule  that  to 
stabilize  fees  it  would  continue  to  adjust  the 
annual  fees  by  the  percent  change  method 
established  in  FY  1995,  unless  there  is  a 
substantial  change  in  the  total  NRC  budget  or 
the  magnitude  of  the  budget  allocated  to  a 


spiecific  class  of  licenses,  in  which  case  the 
annual  fee  base  would  be  reestablished.  ^ 

Based  on  the  change  in  the  magnitude  of 
the  budget  to  be  recovered  through  fees,  the 
Commission  has  determined  that  it  is 
appropriate  to  rebaseline  its  part  171  annual 
fees  again  in  FY  2003.  Rebaselining  fees  will 
result  in  increased  annual  fees  for  a  majority 
of  the  categories  of  licenses,  decreased 
annual  fees  for  other  categories  (including 
many  materials  licensees),  and  no  change  for 
one  category. 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (SBREFA) 
is  intended  to  reduce  regulatory  burdens  - 
imposed  by  Federal  agencies  on  small 
businesses,  nonprofit  organizations,  and 
governmental  jurisdictions.  SBREFA  also 
provides  Congress  with  the  opporiunity  to 
review  agency  rules  before  they  go  into  effect. 
Under  this  legislation,  the  NRC  annual  fee 
rule  is  considered  a  "major"  rule  and  must 
be  reviewed  by  Congress  and  the  Comptroller 
General  before  the  rule  becomes  effective. 
SBREFA  also  requires  that  an  agency  prepare 
a  guide  to  assist  small  entities  in  complying 
with  each  rule  for  which  a  final  regulatory 
flexibility  analysis  is  prepared.  This 
Regulatory  Flexibility  Analysis  (RFA)  and  the 
small  entity  compliance  guide  (Attachment 
1)  have  been  prepared  for  the  FY  2003  fee 
rule  as  required  by  law. 

U.  Impact  on  Small  Entities 

The  fee  rule  results  in  substantial  fees 
being  charged  to  those  individuals, 
organizations,  and  companies  that  are 
licensed  by  the  NRC.  including  those 
licensed  under  the  NRC  materials  program. 
The  comments  received  on  previous 
proposed  fee  rules  and  the  small  entity 
certifications  received  in  response  to 
previous  final  fee  rules  indicate  that  NRC 
licensees  qualifying  as  small  entities  under 
the  NRC's  size  standards  are  primarily 
materials  licensees.  Therefore,  this  analysis 
will  locus  on  the  economic  impact  of  the 
annual  fees  on  materials  licensees.  About  24 
percent  of  these  licensees  (approximately 
1,200  licensees  for  FY  2002)  have  requested 
.small  entity  certification  in  the  past.  A  1993 
NRC  survey  of  its  materials  licensees 
indicated  that  about  25  percent  of  these 
licensees  could  qualify  as  small  entities 
under  the  NRC's  size  standards. 

The  commenlers  on  previous  fee 
rulemakings  consistently  indicated  that  the 
following  results  would  occur  if  the  proposed 
annual  fees  were  nut  modified: 

1.  Large  firms  would  gain  an  unfair 
competitive  advantage  over  small  entities. 
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Commenters  noted  that  small  and  very  small 
companies  ("Mom  and  Pop"  operations) 
would  find  it  more  difficult  to  absorb  the 
annual  fee  than  a  large  corporation  or  9  high- 
volume  type  of  operation.  In  competitive 
markets,  such  as  soils  testing,  annual  fees 
would  put  small  licensees  at  an  extreme 
competitive  disadvantage  with  their  much 
larger  competitors  because  the  profiosed  fees 
would  be  the  same  for  a  two-person  licensee 
as  for  a  large  firm  with  thousands  of 
employees. 

2.  Some  firms  would  be  forced  to  cancel 
their  licenses.  A  licensee  with  receipts  of  less 
than  $500,000  per  year  stated  that  the 
proposed  rule  would,  in  effect,  force  it  to 
relinquish  its  soil  density  gauge  and  license, 
thereby  reducing  its  ability  to  do  its  work 
effectively.  Other  licensees,  especially  well- 
loggers,  noted  that  the  increased  fees  would 
force  small  businesses  to  get  rid  of  the 
materials  license  altogether.  Commenters 
stated  that  the  proposed  rule  would  result  in 
about  10  percent  of  the  well-logging  licensees 
terminating  their  licenses  immediately  and 
approximately  25  percent  terminating  their 
licenses  before  the  next  annual  assessment. 

3.  Some  companies  would  go  out  of 
business. 

4.  Some  companies  would  have  budget 
problems.  Many  medical  licensees  noted 
that,  along  with  reduced  reimbursements,  the 
proposed  increase  of  the  existing  fees  and  the 
introduction  of  additional  fees  would 
significantly  affect  their  budgets.  Others 
noted  that,  in  view  of  the  cuts  by  Medicare 
and  other  third  party  carriers,  the  fees  would 
produce  a  hardship  and  some  facilities 
would  experience  a  great  deal  of  difficulty  in 
meeting  this  additional  burden. 

Approximately  3,000  license,  approval, 
and  registration  terminations  have  been 
requested  since  the  NRC  first  established 
annual  fees  for  materials  licenses.  Although 
some  of  these  terminations  were  requested 
because  the  license  was  no  longer  heeded  or 
licenses  or  registrations  could  be  combined, 
indications  are  that  other  termination 
requests  were  due  to  the  economic  impact  of 
the  fees. 

To  alleviate  the  significant  impact  of  the 
annual  fees  on  a  substantial  number  of  small 
entities,  the  NRC  considered  the  following 
alternatives  in  accordance  with  the  RFA,  in 
developing  each  of  its  fee  rules  since  FY 
1991. 

1.  Base  fees  on  some  measure  of  the 
amount  of  radioactivity  possessed  by  the 
licensee  (e.g.,  number  of  sources). 

2.  Base  fees  on  the  frequency  of  use  of  the 
licensed  radioactive  material  (e.g.,  volume  of 
patients). 

3.  Base  fees  on  the  NRC  size  standards  for 
small  entities. 

The  NRC  has  reexamined  its  previous 
evaluations  of  these  alternatives  and 
continues  to  believe  that  establishment  of  a 
maximum  fee  for  small  entities  is  the  most 
appropriate  and  effective  option  for  reducing 
the  impact  of  its  fees  on  small  entities. 

m.  Maximum  Fee 

The  RFA  and  its  implementing  guidance 
do  not  provide  specific  guidelines  on  what 
constitutes  a  significant  economic  impact  on 
a  small  entity;  therefore,  the  NRC  has  no 


benchmark  to  assist  it  in  determining  the 
amount  or  the  percent  of  gross  receipts  that 
should  be  charged  to  a  small  entity.  In 
developing  the  maximum  small  entity  annual 
fee  in  FY  1991,  the  NRC  examined  its  10  CFR 
Part  170  licensing  and  inspection  fees  and 
Agreement  State  fees  for  those  fee  categories 
which  were  expected  to  have  a  substantial 
number  of  small  entities.  Six  Agreement 
States,  Washington,  Texas,  Illinois,  Nebraska, 
New  York,  and  Utah,  were  used>as 
benchmarks  in  the  establishment  of  the 
maximum  small  entity  annual  fee  in  FY 
1991.  Because  small  entities  in  those 
Agreement  States  were  paying  the  fees,  the 
NRC  concluded  that  these  fees  did  not  have 
a  significant  impact  on  a  substantial  number 
of  small  entities.  Therefore,  those  fees  were 
considered  a  useful  benchmark  in  " 
establishing  the  NRC  maximum  small  entity 
annual  fee. 

The  NRC  maximum  small  entity  fee  was 
established  as  an  annual  fee  only.  In  addition 
to  the  annual  fee,  NRC  small  entity  licensees 
were  required  to  pay  amendment,  renewal 
and  inspection  fees.  In  setting  the  small 
entity  annual  fee,  NRC  ensured  that  the  total 
amount  small  entities  paid  annually  would 
not  exceed  the  maximum  paid  in  the  six 
benchmark  Agreement  States. 

Of  the  six  benchmark  states,  the  maximum 
Agreement  State  fee  of  $3,800  in  Washington 
was  used  as  the  ceiling  for  the  total  fees. 
Thus  the  NRC's  small  entity  fee  was 
developed  to  ensure  that  the  total  fees  paid 
by  NRC  small  entities  would  not  exceed 
$3,800.  Given  the  NRC's  FY  1991  fee 
structure  for  inspections,  amendments,  and 
renewals,  a  small  entity  annual  fee 
established  at  $1,800  allowed  the  total  fee 
(small  entity  annual  fee  plus  yearly  average 
for  inspections,  amendments  and  renewal 
fees)  for  all  categories  to  fall  under  the  $3,800 
ceiling. 

In  FY  1992,  the  NRC  introduced  a  second, 
lower  tier  to  the  small  entity  fee  in  response 
to  concerns  that  the  $1,800  fee,  when  added 
to  the  license  and  inspection  fees,  still 
imposed  a  significant  impact  on  small 
entities  with  relatively  low  gross  annual 
receipts.  For  purposes  of  the  annual  fee,  each 
small  entity  size  standard  was  divided  into 
an  upper  and  lower  tier.  Small  entity 
licensees  in  the  upper  tier  continued  to  pay 
an  annual  fee  of  $1,800  while  those  in  the 
lower  tier  paid  an  aimual  fee  of  $400. 

Based  on  the  changes  that  had  occurred 
since  FY  1991,  the  NRC  re-analyzed  its 
maximum  small  entity  annual  fees  in  FY 
2000,  and  determined  that  the  small  entity 
fees  should  be  i.ncreased  by  25  percent  to 
reflect  the  increa.se  in  the  average  fees  paid 
by  other  materials  licensees  since  FY  1991  as 
well  as  changes  in  the  fee  structure  for 
materials  licensees.  The  structure  of  the  fees 
that  NRC  charged  to  its  materials  licensees 
changed  during  the  period  between  1991  and 

1999.  Costs  for  materials  license  inspections, 
renewals,  and  amendments,  which  were 
previously  recovered  through  part  1 70  fees 
for  services,  are  now  included  in  the  part  1 71 
annual  fees  assessed  to  materials  licensees. 
As  a  result,  the  maximum  small  entity  annual 
fee  increased  from  $1,800  to  $2,300  in  FY 

2000.  By  increasing  the  maximum  annual  fee 
for  small  entities  from  $1,800  to  $2,300,  the 


annual  fee  for  many  small  entities  was 
reduced  while  at  the  same  time  materials 
licensees,  including  small  entities,  would 
pay  for  most  of  the  costs  attributable  to  them." 
The  costs  not  recovered  from  small  entities 
are  allocated  to  other  materials  licensees  and 
to  power  reactors. 

While  reducing  the  impact  on  many  small 
entities,  the  NRC  determined  that  the 
maximum  annual  fee  of  $2,300  for  small 
entities  may  continue  to  have  a  significant 
impact  on  materials  licensees  with  annual 
gross  receipts  in  the  thousands  of  dollars 
range.  Therefore,  the  NRC  continued  to 
provide  a  lower-tier  small  entity  annual  fee 
for  small  entities  with  relatively  low  gross 
annual  receipts,  and  for  manufacturing 
concerns  and  educational  institutions  not 
State  or  publicly  supported,  with  less  thaa  35 
employees.  The  NRC  also  increased  the  lower 
tier  small  entity  fee  by  the  same  percentage 
increase  to  the  maximum  small  entity  annual 
fee.  This  25  percent  increase  resulted  in  the 
lower  tier  small  entity  fee  increasing  from 
$400  to  $500  in  FY  2000. 
The  NRC  examined  the  small  entity  fees    ' 
,  again  in  FY  2001  (66  FR  32452;  June  14, 
2001),  and  determined  that  a  change  was  not 
warranted  to  the  small  entitv  fees  established 
in  FY  2000.  The  NRC  stated'in  the  Regulatory- 
Flexibility  Analysis  for  the  FY  2001  final  fee' 
rule  that  it  would  re-examine  the  small  entitv 
fees  every  two  years,  in  the  same  years  in 
which  it  conducts  the  biennial  review  of  fees 
as  required  by  the  CFO  Act. 

-Accordingly,  the  NRC  has  re-examined  the 
small  entity  fees  for  FY  2003.  and  does  not 
believe  that  a  change  to  the  small  entity  fees 
is  warranted  this  year.  Unlike  the  annual  fees 
assessed  to  other  licensees,  the  small  entity 
fees  are  not  designed  to  recover  the  agency 
costs  associated  with  particular  licensees. 
Instead,  the  reduced  fees  for  small  entities 
are  designed  to  provide  some  fee  relief  for 
qualifying  small  entity  licensees  while  at  the 
same  time  recovering  from  them  some  of  the 
agency's  costs  for  activities  that  benefit  them. 
The  costs  not  recovered  from  small  entities 
for  activities  that  benefit  them  must  be 
recovered  from  other  licensees.  Given  the 
reduction  in  annual  fees  and  the  relative  low 
inflation  rates,  the  NRC  has  determined  that 
the  current  small  entity  fees  of  $500  and 
$2,300  continue  to  meet  the  objective  of 
providing  relief  to  many  small  entities  while 
recovering  from  them  some  of  the  costs  that 
benefit  them. 

Therefore,  the  NRC  is  retaining  the  $2,300 
small  entity  annual  fee  and  the  $500  lower 
tier  small  entity  annual  fee  for  FY  2003.  The 
NRC  plans  to  re-examine  the  small  entity  fees 
again  in  FY  2005. 

IV.  Summary 

The  NRC  has  determined  that  the  10  CFR 
Part  171  annual  fees  significantly  impact  a 
substantial  number  of  small  entities.  A 
maximum  fee  for  small  entities  strikes  a 
balance  between  the  requirement  to  recover 
94  percent  of  the  NRC  budget  and  the 
requirement  to  consider  means  of  reducing 
the  impact  of  the  fee  on  small  entities.  On  the 
basis  of  its  regulatory  flexibility  analysis,  the 
NRC  concludes  that  a  maximum  annual  fee 
of  $2,300  for  small  entities  and  a  lower-tier 
small  entity  annual  fee  of  $500  for  small  " 
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businesses  and  not-for-profit  organizations 
with  gross  annual  receipts  of  less  than 
$350,000,  small  governmental  jurisdictions 
with  a  population  of  less  than  20.000,  small 
manufacturing  entities  that  have  less  than  35 
employees,  and  educational  institutions  that 
are  not  State  or  publicly  supported  and  have 
less  than  35  employees  reduces  the  impact 
on  small  entities.  At  the  same  time,  these 
reduced  annual  fees  are  consistent  with  the 
objectives  of  OBRA-90.  Thus,  the  fees  for 
small  entities  maintain  a  balance  between  the 
objectives  of  OBRA-90  and  the  RFA. 
Therefore,  the  analysis  and  conclusions 
previously  established  remain  valid  for  FY 
2003. 

Attachment  1  to  Appendix  A— U.S.  Nuclear 
Regulatory  Coniniission  Small  Entity 
Compliance  Guide;  Fiscal  Year  2003 
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Introduction 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (SBREFA) 
requires  all  Federal  agencies  to  prepare  a 
written  guide  for  each  "major"  final  rule  as 
defined  by  the  Act.  The  MRC's  fee  rule, 
published  annually  to  comply  with  the 
Omnibus  Budget  Reconciliation  Act  of  1990 
(OBRA-90),  as  amended,  is  considered  a 
"major"  rule  under  SBREFA.  Therefore,  in 
compliance  with  the  law,  this  guide  has  been 
prepared  to  assist  NRG  material  licensees  in 
complying  with  the  FY  2003  fee  rule. 

Licensees  may  u.se  this  guide  to  determine 
whether  they  qualify  as  a  small  entity  under 
NRG  regulations  and  are  eligible  to  pay 
reduced  FY  2003  annual  fees  assessed  under 
10  GFR  Part  171.  The  NRG  has  established 
two  tiers  of  separate  annual  fees  for  those 
materials  licensees  who  qualify  as  small 
entities  under  NRG's  size  standards. 


Licensees  who  meet  NRG's  size  standards 
for  a  small  entity  must  submit  a  completed 
NRG  Form  526  "Certification  of  Small  Entity 
Status  for  the  Purposes  of  Annual  Fees 
Imposed  Under  10  GFR  Part  171"  to  qualify 
for  the  reduced  annual  fee.  This  form  can  be 
accessed  on  the  NRG's  Web  site  at  http:// 
www.nrc.gov.  The  form  can  then  be  accessed 
by  selecting  "License  Fees"  and  under 
"Forms"  selecting  NRG  Form  526.  For 
licensees  who  cannot  access  the  NRG's  Web 
site,  NRG  Form  526  may  be  obtained  through 
the  local  point  of  contact  listed  in  the  NRG's 
"Materials  Annual  Fee  Billing  Handbook," 
NUREG/BR-0238,  which  is  enclosed  with 
each  annual  fee  billing.  Alternatively,  the 
form  may  be  obtained  by  calling  the  fee  staff 
at  301-415-7554,  or  by  e-mailing  the  fee  staff 
at  fees@nrc.gov.  The  completed  form,  the 
appropriate  small  entity  fee,  and  the  payment 
copy  of  the  invoice  should  be  mailed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
License  Fee  and  Accounts  Receivable 
Branch,  to  the  address  indicated  on  the 
invoice.  Failure  to  file  the  NRG  small  entity 
certification  Form  526  in  a  timely  manner 
may  result  in  the  denial  of  any  refund  that 
might  otherwise  be  due. 

NRC  Definition  of  Small  Entity 

The  NRG  has  defined  a  small  entity  for 
purposes  of  compliance  with  its  regulations 
(10  GFR  2.810)  as  follows: 

1.  Small  business — a  for-profit  concern  that 
provides  a  service  or  a  concern  not  engaged 
in  manufacturing  with  average  gross  receipts 
of  $5  million  or  less  over  its  last  3  completed 
fiscal  years; 

2.  Manufacturing  industry — a 
manufacturing  concern  with  an  average 
number  of  500  or  fewer  employees  based 
upon  employment  during  each  pay  period  for' 
the  preceding  12  calendar  months; 

>  3.  Small  organizations — a  not-for-profit 
organization  which  is  independently  owned 
and  operated  and  has  annual  gross  receipts 
of  S5  million  or  less; 


4.  Small  governmental  jurisdiction — a 
government  of  a  city,  county,  town, 
township,  village,  school  district  or  special 
district  with  a  population  of  less  than  50,000; 

5.  Small  educational  institution — an 
educational  institution  supported  by  a 
qualifying  small  governmental  jurisdiction, 
or  one  that  is  not  state  or  publicly  supported 
and  has  500  or  fewer  employees.* 

To  further  assist  licensees  in  determining 
if  they  qualify  as  a  small  entity,  we  are 
providing  the  following  guidelines,  which 
are  based  on  the  Small  Business 
Administration's  regulations  (13  GFR  Part 
121). 

1.  A  small  business  concern  is  an 
independently  owned  and  operated  entity 
which  is  not  considered  dominant  in  its  field 
of  operations. 

2.  The  number  of  employees  means  the 
total  number  of  employees  in  the  parent 
company,  any  subsidiaries  and/or  affiliates, 
including  both  foreign  and  domestic 
locations  (i.e.,  not  solely  the  number  of  , 
employees  working  for  the  licensee  or 
conducting  NRC  licensed  activities  for  the 
company). 

3.  Gross  annual  receipts  includes  all 
revenue  received  or  accrued  from  any  source, 
including  receipts  of  the  parent  company, 
any  subsidiaries  and/or  affiliates,  and 
account  for  both  foreign  and  domestic 
locations.  Receipts  include  all  revenues  ftmn 
sales  of  products  and  services,  interest,  rent, 
fees,  and  commissions,  from  whatever 
sources  derived  (i.e.,  not  solely  receipts  from 
NRC  licensed  activities). 

4.  A  licensee  who  is  a  subsidiary  of  a  large 
entity  does  not  qualify  as  a  small  entity. 

NRC  Small  Entity  Fees 

In  10  GFR  171.16  (c).  the  NRC  has 
established  two  tiers  of  small  entity  fees  for 
licensees  that  qualify  under  the  NRG's  size 
standards.  The  fees  are  as  follows: 


Small  Business  Not  Engaged  in  Manufacturing  and  Small  Not-For-Profit  Organizations  (Gross  Annual  Receipts): 

$350,000  to  $5  million 

Less  than  $350,000 

Manufacturing  entities  that  have  an  average  of  500  employees  or  less: 

35  to  500  employees - 

Less  than  35  employees  

Small  Governmental  Jurisdictions  (Including  publicly  supported  educational  institutions)  (Population): 

20,000  to  50,000  ., , '. 

Less  than  20,000 

Educational  Institutions  that  are  not  Stale  or  Publicly  Supported,  and  have  500  Employees  or  Less: 

35  to  500  employees 

Less  than  35  employees  


Maximum 

annual  fee 

per  licensed 

category 


$2,300 
SQO 

2,300 
500 

2.300 
500 

2,300 
500 


contact  listed  in  the  NRG's  "Materials 
Annual  Fee  Billing  Handbook,"  NUREG/BR- 
0238,  which  is  enclosed  with  each  annual  fee 
invoice.  Alternatively,  licensees  may  obtain 
the  form  by  calling  the  fee  staff  at  301-415- 
7544,  or  by  e-mailing  us  at  fees@nrc.gov. 

Instructions  for  Completing  NRC  Small 
Entity  Form  526 

1.  File  a  separate  NRC  Form  526  for  each 
annual  fee  invoice  received. 

2.  Complete  all  items  on  NRC  Form  526  as 
follows: 

a.  The  license  number  and  invoice  number 
must  be  entered  exactly  as  they  appear  on  the 
armual  fee  invoice. 

b.  The  Standard  Industrial  Classification 
(SIC)  or  North  American  Industry 
Classification  System  (NAICS)  Code  must  be 
entered  if  known. 

c.  The  licensee's  name  and  address  must  be 
entered  as  they  appear  on  the  invoice.  Name 
and/or  address  changes  for  billing  purposes 
must  be  annotated  on  the  invoice.  Correcting 
the  name  and/or  address  on  NRC  Form  526, 
or  on  the  invoice  does  not  constitute  a 
request  to  amend  the  license.  Any  request  to 
amend  a  license  is  to  be  submitted  to  the 
respective  licensing  staffs  in  the  NRC 
Regional  or  Headquarters  Offices. 

d.  Check  the  appropriate  size  standard  for 
which  the  licensee  qualifies  as  a  small  entity. 
Check  only  one  box.  Note  the  following: 

(1)  A  licensee  who  is  a  subsidiary  of  a  large 
entity  does  not  qualify  as  a  small  entity. 

(2)  The  size  standards  apply  to  the 
licensee,  including  all  parent  companies  and 
affiliates —  not  the  individual  authorized 
users  listed  in  the  license  or  the  particular 
segment  of  the  organization  that  uses 
licensed  material. 


(3)  Gross  annual  receipts  means  all  revenue 
in  whatever  form  received  or  accrued  from 
whatever  sources  — not  solely  receipts  bom 
licensed  activities.  There  are  limited 
exceptions  as  set  forth  at  13  GFR  121.104. 
These  are:  the  term  receipts  excludes  net 
capital  gains  or  losses;  taxes  collected  for  and 
remitted  to  a  taxing  authority  if  included  in  • 
gross  or  total  income;  proceeds  from  the 
transactions  beWeen  a  concern  and  its 
domestic  or  foreign  affiliates  (if  also  excluded 
from  gross  or  total  income  on  a  consolidated 
return  filed  with  the  IRS);  and  amounts 
collected  for  another  entity  by  a  travel  agent, 
real  estate  agent,  advertising  agent,  or 
conference  management  service  provider. 

(4)  The  owner  of  the  entity,  or  an  official 
empowered  to  act  on  behalf  of  the  entity, 
must  sign  and  date  the  small  entity 
certification. 

The  NRC  sends  invoices  to  its  licensees  for 
the  full  annual  fee,  even  though  some  entities 
qualify  for  reduced  fees  as  a  small  entity. 
Licensees  who  qualify  as  a  small  entity  and 
file  NRC  Form  526,  which  certifies  eligibility 
for  small  entity  fees,  may  pay  the  reduced 
fee,  which  for  a  full  year  is  either  $2,300  or 
$500  depending  on  the  size  of  the  entity,  for 
each  fee  category  shown  on  the  invoice. 
Licensees  granted  a  license  during  the  first 
six  months  of  the  fiscal  year,  and  licensees 
who  file  for  termination  or  for  a  possession 
only  license  and  permanently  cease  licensed 
activities  during  the  first  six  months  of  the 
fiscal  year,  pay  only  50  percent  of  the  annual 
fee  for  that  year.  Such  an  invoice  states  the 
"Amount  Billed  Represents  50%  Proration." 
This  means  the  amount  due  from  a  small 
entity  is  not  the  prorated  amount  shown  on 
the  invoice,  but  rather  one-half  of  the 


maximum  annual  fee  shown  on  NRG  Form 
526  for  the  size  standard  under  which  the 
licensee  qualifies,,  resulting  in  a  fee  of  either 
$1150  or  $250  for  each  fee  category  billed, 
instead  of  the  full  small  entity  annual  fee  of 
$2,300  or  $500. 

A  new  small  entity  form  (NRG  Form  526) 
must  be  filed  with  the  NRG  each  fiscal  year 
to  qualify  for  reduced  fees  in  that  year. 
Because  a  licensee's  "size,"  or  the  size 
standards,  may  change  from  year  to  year,  the 
invoice  reflects  the  full  fee  and  a  new  Form 
526  must  be  completed  and  returned  in  order 
for  the  fee  to  be  reduced  to  the  small  entity 
fee  amount.  Licensees  mil  not  be  issued  a 
new  invoice  for  the  reduced  amount.  The 
completed  NRC  Form  526,  the  payment  of    . 
the  appropriate  small  entity  fee,  and  the 
"Payment  Copy"  of  the  invoice  should  be 
mailed  to  the  U.S.  Nuclear  Regulatory 
Commission,  License  Fee  and  Accounts 
Receivable  Branch  at  the  address  indicated 
on  the  invoice. 

If  you  have  questions  regarding  the  NRG's 
annual  fees,  please  call  the  license  fee  staff 
at  301-415-7554,  e-mail  the  fee  staff  at 
fees@nrc.gov,  or  write  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington,  DC 
20555,  Attention:  Office  of  the  Chief 
Financial  Officer. 

False  certification  of  small  entity  status 
could  result  in  civil  sanctions  being  imposed 
by  the  NRC  under  the  Program  Fraud  Civil 
Remedies  Act.  31  U.S.G.  3801  ef.  seq.  NRG's 
implementing  regulations  are  found  atno 
GFR  part  13. 

(FR  Doc.  03-14960  Filed  6-17-03;  8:45  am] 
BILLING  CODE  7S«M)1-I> 


To  pay  a  reduced  annual  fee,  a  licensee 
must  use  NRG  Form  526.  Licensees  can 
access  this  form  on  the  NRG's  Web  site  at 
http://www.nrc.gov.  The  form  can  then  be 
accessed  by  selecting  "License  Fees"  and 


'  An  educational  institution  referred  to  in  the  size 
standards  is  an  entity  whose  primary  function  is 
education,  whose  programs  are  accredited  by  a 


under  "Forms  "  selecting  NRG  Form  526. 
Those  licensees  that  qualify  as  a  "small 
entity"  under  the  NRC  size  standards  at  10 
GFR  Part  2.810  can  complete  the  form  in 
accordance  with  the  instructions  provided. 


nationally  recognized  accrediting  agency  or 
association,  who  is  legally  authorized  to  provide  a 
program  of  or^nized  instruction  or  study,  who 


and  submit  the  completed  form  and  the 
appropriate  payment  to  the  address  provided 
on  the  invoice.  For  licensees  who  cannot 
access  the  NRG's  Web  site,  NRG  Form  526 
may  be  obtained  through  the  local  point  of 


provides  at)  educational  program  for  which  it 
awards  academic  degrees,  and  whose  educational 
programs  are  available  to  the  public. 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significarKe 

RULES  GOING  INTO 
EFFECT  JUNE  18,  2003 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides:  tolerances  \t\  food, 
animal  feeds,  and  raw 
agncultural  commodities: 
Azoxystrobin;  published  6- 
18^:  comments  due  by 
12-30-99;  published  6-18- 
03  [FR  03-15261) 
Bacillus  pumllus  (strain 
QST2808):  published  6- 
18-03;  comments  due  by 
12-30-99;  published  6-18- 
03  (FR  03-15129] 
Glyphosate;  published  6-18- 
03;  comments  due  by  12- 
30-99;  published  6-18-03 
(FR  03-15128) 
Solid  wastes: 
Residential  lead-based  paint 
waste  disposal;  solid 
waste  disposal  facilities 
and  municipal  solid  waste 
landfills:  classification  and 
practices  criteha; 
published  6-18-03; 
comments  due  by  12-30- 
99;  published  6-18-03  (FR 
03-15363) 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 
Personal  Responsibility  and 
Work  Opportunity 
Reconciliation  Act  of  1996; 
Implementation: 
.Child  support  enforcement 
program;  revision  or 
elimination  of  obsolete  or 
inconsistent  provisions; 
published  5-12-03; 
comments  due  by  12-30- 
99;  published  5-12-03  [FR 
03-11223) 
TRANSPORTATION 
DEPARTMENT 
Organization,  functions,  and 
authority  delegations: 
Maritime  Administrator; 
published  6-18-03; 
comments  due  by  12-30- 
99;  published  6-18-03  [FR 
03-15400) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthlness  directives: 
Eurocopter  France; 
published  6-3-03; 


comments  due  by  8-4-03; 
published  6-3-03  (FR  03- 
13654] 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agriculturai  Martnting 
S«rvic« 

Grapes  grown  In — 
California;  comnr>ents  due  t>y 
6-23-03;  published  4-22- 
03  (FR  03-09843) 

AGRICULTURE 

DEPARTMENT 

Agricultural  MariMting 

S«rvic« 

Pistachio  nuts,  in  shell  and 

shelled;  grade  standards; 

comments  due  by  6-23-03; 

published  5-23-03  [FR  03- 

12805) 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  HMlth 
Inspection  Service 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Tuberculosis  In  cattle  and 
bison — 

State  and  area 
classifications, 
comments  due  by  6-24- 
03;  published  4-25-03 
(FR  03-10242]  > 
AGRICULTURE 
DEPARTMENT 
Natural  Resources  , 

Conservation  Service 
Support  activities: 
Technical  service  provider 
assistance;  comments  due 
by  6-23-03;  published  3- 
24-03  (FR  03-06668] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Magnuson-Stevens  Act 
provisions — 

Pacific  Coast  groundflsh; 
fishing  capacity 
reduction  program; 
comments  due  by  6-27- 
03;  published  5-28-03 
[FR  03-13274)   . 
Marine  mammals: 
Incidental  taking — 
San  Nicolas  Island,  CA; 
missile  launch 
operations;  pinnipeds; 
comments  due  by  6-23- 
03;  published  5-9-03 
[FR  03-11613) 
COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 
Patent  cases: 


Patent  statute;  char>ges  to 
Implement  2002  inter 
paries  reexamirwtion  arid 
other  technical 
amendments;  comments 
due  by  6-27-03;  (xjbiished 
4-28-03  [FR  03-10412] 
COURT  SERVICES  AND 
OFFENDER  SUPERVISION 
AGENCY  FOR  THE 
DISTRICT  OF  COLUMBIA 
AcceptarKe  of  gifts;  comments 
due  by  6-23-03;  published 
4-22-03  [FR  03-09937) 
Organization,  functions,  and 
authority  delegatiorts: 
AgerKy  seal;  comments  due 
by  6-23-03;  published  4- 
22-03  [FR  03-09936) 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Federal  Prison  Industries. 
Irx:.;  IrKreased  waiver 
threshoM;  comments  due 
by  6-23-03;  pubhshed  5- 
22-03  [FR  03-12305) 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

VenTKxit;  comments  due  by 
6-23-03;  published  5-22- 
03  [FR  03-12863] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs:  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Vermont;  comments  due  by 
6-23-03;  published  5-22- 
03  [FR  03-12864) 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

West  Virginia;  comments 
due  by  6-26-03;  published 
5-27-03  [FR  03-13176] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

West  Virginia;  comments 
due  by  6-26-03;  published 
5-27-03  (FR  03-13177) 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  proglams;  State  authority 
delegations: 

New  Hampshire;  comments 
due  by  6-27-03;  published 
5-28-03  (FR  03-13174] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  State  authority 
delegations: 


New  Hampshire;  comments 
due  by  6-27-03;  published 
5-28-03  (FR  03-131751 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Superfund  program: 
National  oil  and  hazardous 
substances  contirigency 
.    plan- 
National  priorities  list 
update;  comments  due 
by  6-23-03;  published 
5-22-03  [FR  03-12612) 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Superfund  program: 
National  oil  and  hazardous 
sut>stances  contif>ger)cy 
plan — 
'  Natkjnal  priorities  list 
update;  comments  due 
by  6-23-03;  published 
5-22-03  [FR  03-12613) 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Superfund  program: 
Natioruil  oil  and  hazardous 
sut>stances  contingency 
plan- 
National  priorities  list 
update;  comments  due 
by  6-23-03;  published 
5-22-03  [FR  03-12614] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plar»— 

National  priorities  list 
update;  comments  due 
by  6-23-03;  published 
5-22-03  [FR  03-12615] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Toxic  substances: 
Preliminary  assessment 
information  reporting — 
Benzenamlne,  3-chloro- 
2,6-dlnltrD-N,N-dipropyl- 
4-(trifluoromethyl),  etc.; 
comments  due  by  6-25- 
03:  published  6-11-03 
[FR  03-14749] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services:     • 
Telcommunications  Act  of 
1996;  implementation — 
Pay  telephone 
reclassification  and 
compensation 
provisions;  comments 
due  by  6-23-03; 
,  published  6-2-03  [FR 

03-13722] 
Radio  stations:  table  of 
assignments: 

California;  comments  due  by 
6-26-03;  published  5-22- 
03  [FR  03-12793] 
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FEDERAL  TRADE 
COMMISSION 

Altematlve  fuels  and 
altemative  fueled  vehicles; 
labeling  requirements; 
comments  due  by  6-23-03; 
published  5-8-03  (FR  03- 
11391] 

GENERAL  SERVICES  ^ 
ADMINISTRATION 

Federal  Acquisition  Regulatk>n 
(FAR): 

Federal  Prison  Industries, 
IfK.;  increased  waiver 
threshokj;  comments  due 
by  6-23-03;  published  5- 
22-03  [FR  03-12305] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 
Medicare: 
Billing  privileges; 
establishment  and 
maintenance 
requirements;  comments 
due  by  6-24-03;  published 
4-25-03  [FR  03-09943] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumption: 
Infant  formula;  current  good 
manufacturing  practice, 
quality  control  procedures, 
etc.;  comments  due  by  6- 
27-03;  published  4-28-03 
[FR  03-10301] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
St.  Croix,  U.S.  Virgin 
Islands;  security  zone; 
comments  due  by  6-27- 
03;  published  4-28-03  [FR 
03-10293] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 

Cactus  ferruginous 

pygmy-owl;  Arizona 

distinct  population 

segment;  comments 

due  by  6-27-03; 

published  4-28-03  [FR 

03-10531] 
Coastal  California 

gnatcatcher;  comments 

due  by  6-23-03; 

published  4-24-03  (FR 

03-09435] 
Mussels  in  Mot>ile  River 

Basin,  AL;  comments 

due  by  6-24-03; 

published  3-26-03  (FR 

03-06903] 


San  Diego  fairy  shrimp; 
comments  due  by  6-23- 
03;  published  4-22-03 
(FR  03-09434] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisitk>n  Regulation 
(FAR): 

Federal  Prison  Industries, 
Inc.;  increased  waiver 
threshold;  comments  due 
by  6-23-03;  published  5- 
22-03  (FR  03-12305] 

NUCLEAR  REGULATORY 
COMMISSION 

Nuclear  equipment  and 
material;  export  and  import: 
Major  nuclear  reactor   ' 
components;  general 
Import  license;  comments 
due  by  6-27-03;  published 
5-28-03  [FR  03-13217] 

NUCLEAR  REGULATORY 
COMMISSION 

Nuclear  equipment  and 
material;  export  and  import: 
Major  nuclear  reactor 
components;  general 
Import  license;  comments 
due  by  6-27-03;  published 
5-28-03  [FR  03-13216] 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
Nonmanufacturer  rule; 

waivers — 
.^    Other  ordnance  and 
accessories 
manufacturing; 
comments  due  by  6-25- 
03;  published  6-13-03 
(FR  03-14851] 
Small  arms  manufacturing; 
comments  due  by  6-25- 
03;  published  6-13-03 
[FR  03-14850] 
Sizet  for  Multiple  Award 
Schedule  and  other 
multiple  award  contract 
purposes  and  8(a) 
^   business  development/ 
small  disadvantaged 
business  status 
determinations;  comments- 
due  by  6-24-03;  published 
4-25-03  [FR  03-10286] 

TRANSPORTATION     . 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules,  etc.: 

Grand  Canyon  National 
Park,  AZ;  special  flight 
rules  in  vicinity — 

Aircraft  operations;  noise 
limitations;  comments 
due  by  6-23-03; 
published  3-24-03  [FR 
03-06918] 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airspace: 
Construction  or  alteration  in 
vicinity  of  private 
residence  of  President  of 
United  States;  comments 
due  by  6-23-03;  publisfied 
4-22-03  (FR  03-09886] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airbus;  comments  due  by  6- 
23-03;  published  5-23-03 
,      [FR  03-12836} 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airo/orthlness  directives; 
Boeing;  comments  due  by 
6-23-03;  published  4-23- 
03  [FR  03-09691] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Boeing;  comments  due  by 
6-24-03;  published  4-25- 
03  (FR  03-10115] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Bombardier;  comments  due 
by  6-23-03;  published  5- 
23-03  [FR  03-12964] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Consolidated,  Consolidated 
Vultee,  and  Convair; 
comments  due  by  6-23- 
03;  published  4-22-03  [FR 
•03-09861] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
de  Havilland;  comments  due 

by  6-23-03;  published  4- 

16-03  (FR  03-09304] 
Domier;  comments  due  by 

6-23-03;  published  5-15- 

03  [FR  03-12112) 
Dowty  Aerospace  Propellers; 

comments  due  by  6-27- 

03;  published  4-28-03  [FR 
-     03-10334] 
Eurocopter  France; 

comments  due  by  6-23- 


03;  published  4-22-03  (FR 
03-09864] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
McDonnell  Douglas; 
comments  due  by  6-24- 
03;  published  4-25-03  [FR 
03-09981] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Pratt  &  Whitney;  comments 
due  by  6-23-03;  published 
4-23-03  [FR  03-09984] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  6-25-03:  published 
5-9-03  [FR  03-11645] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Class  E5  airspace;  comments 
due  by  6-23-03;  published 
5-22-03  [FR  03-12818] 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

lntematk>nal  t)anklng  activities: 
Foreign  banks  seeking  to 

establish  Federal 

branches  and  agencies  in 

U.S.;  approval  procedures: 
*     comments  due  by  6-23- 

03;  published  4-23-03  (FR 

03-09733] 

TREASURY  DEPARTMENT    ' 

Fiscal  Service 

Checks  drawn  on  U.S. 
Treasury;  Indorsement  arnJ 
payment;  comments  due  by 
6-23-03:  published  4-23-03 
[FR  03-09998] 

TREASURY  DEPARTMENT 

Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act; 
implementation — 
Banks  lacking  Federal 
functional  regulator; 
customer  k)entifk:atk>n 
programs;  comments 
due  by  6-23-03;' 
published  5-9-03  (FR 
03-11015] 

TREASURY  DEPARTMENT 

Alcohol  and  Tobacco  Tax 
and  Trade  Bureau 

Alcoholic  beverages: 
Flavored  malt  tjeverages; 
comments  due  by  6-23- 


03;  published  3-24-03  [FR 
03-06855] 
Labeling  and  advertising: 
organic  claims;  comments 
due  by  6-23-03;  published 
5-9-03  [FR  03-11609) 

LIST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjur)ction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
availatrie  online  at  http:// 
www.nara  gov/fedreg/ 
plawcurr.html. 


The  text  of  laws  is  not 
published  in  the  Fwtoral 
Ragistw  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  madm 
available  on  the  Internet  from 
GPO  Access  at  htip:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

S.  243/P.L.  10fr-28 

Concaming  partiapation  of 
Taiwan  in  the  World  Health 
Organization.  (May  29,  2003; 
117  Stat.  769) 


S.  33Q/P.L.  108-29 

Veterans'  Menrarial 
Preservation  a(]d  Recognition 
Act  of  2003  (May  29,  2003; 
117  Stat.  772) 

S.  B70IP.L.  108-30 

To  amend  the  Richard  B. 
Russell  National  School  Lunch 
Act  to  extend  the  availability 
of  funds  to  carry  out  the  fruit 
and  vegetable  pilot  program. 
(May  29.  2003;  117  Stat.  774) 
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Public  Laws  Electronic 
Notification  Sarvica 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
listsen.gsa.gov/archivei/ 
puUaws-l.html 

Not*:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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